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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  81 

Regulation  Governing  the  Fresh 
Apples  Diversion  Program  for  1988 
Crop  Apples 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule. 

summary:  This  interim  rule  sets  forth 
the  terms  of  the  Fresh  Apples  Diversion 
Program  for  1988  corp  apples  pursuant 
to  clause  (2)  of  section  32  of  the  Act  of  ' 
August  24, 1935  (7  U.S.C.  612c)  ("Section 
32").  The  interim  final  rule  describes 
acceptable  outlets,  the  provisions  of 
eligibility  for  payment,  the  rate  of 
payment  to  shippers,  and  other 
conditions  of  participation.  The  program 
will  assist  apple  growers  faced  with 
oversupplies  and  low  prices. 
DATES:  Effective  July  25, 1989. 
Comments  must  be  received  on  or 
before  August  14, 1989  in  order  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  on  the 
interim  final  rule  to  Donald  A. 
Thibeault,  Chief,  Commodity 
Procurement  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2548— South  Building, 
Washington,  DC  20090-6456.  All  written 
submissions  made  pursuant  to  this  rule 
will  be  made  available  for  pubhc 
inspection  in  Room  2548 — South 
Building,  USDA,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  A.  Thibeault  at  the  above 
address  or  at  (202)  447-6391. 
SUPPLEMENTARY  INFOltMATION: 

Information -collection  requirements 
contained  in  this  subpart  have  been 
approved  by  the  Office  of  Management 


and  Budget  (0MB)  in  accordance  wilti^^ 
the  provisions  of  44  U.S.C.  Chapter  35, 
and  have  been  assigned  0MB  control 
numbers  0581-0162. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Aet  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of,small  entities.  The 
purpose  of  the  RFA  isjfo  fit  regulatory 
actions  to  the  scale 'of  business  subject 
to  such  actio  IS  in  order  that  small 
businesses  will  not  be  unduly  or 
disproportionately  burdened.  The  Small 
Business  Administration  (13  CFR  121.1) 
has  defined  small  agricultural  producers 
as  those  having  annual  gross  revenue 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agi\cultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
Because  there  is  a  preponderance  of 
entities  shipping  fresh  apples  that  meet 
these  gross  revenue  limitations,  it  is 
anticipated  that  the  majority  of  the 
program  participants  could  be  classified 
as  small  entities. 

This  interim  final  rule  has  been 
reviewed  under  United  States 
Department  of  Agriculture  (USDA) 
procedures  implementing  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  "non  major."  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  econo 
of  $100  million  or  more;  (2)  a  major 
increase  iij/costs  or  prices  for 
consumere^dividual  industries, 
Fe^eralrSuate  or  local  governments,  or 
geographio/egions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48 
29115  (June  24, 1983). 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this 
interim  final  rule  applies  will  be:  Title — 
Section  32  Diversion  Program;  Number — 
10.166,  as  will  be  found  in  the  1990 


,  edition  of  the  Catalog  of  Federal 
Domestic  Assistance. 

Interested  parties  are,  invited  to 
\submit  comments  with  lipspect  to  this 
\5tion.^owever,  pursuair.t  to  5  U.S.C. 
SSSrifis  also  found  and  determined  that, 
upon  good  cause,  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  notice  prior  to  putting 
this  cule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  is  intended  to 
provide  relief  in  an  emergency  situation; 
(2)  applies  to  be  diverted  will  be 
accepted  in  the  containers  in  which  they 
exist  and  participants  will  require  no 
additional  time  to  acquire  materials  and 
process  the  product;  and  (3)  the 
commodity  is  perishable  and  would  be 
affected  by  undue  delay. 

Background 

Clause  (2)  of  section  32  of  the  Act  of 
August  24, 1935,  as  amended  (7  U.S.C. 
612c),  ("Section  32")  authorizes  the 
Secretary  of  Agriculture  to  "encourage 
the  domestic  consumption  of  such 
[agricultural]  commodities  or  products 
by  diverting  them,  by  the  payment  of 
benefits  or  indemnities  or  by  other 
means,  from  the  normal  channels  of 
trade  and  commerce  *  *  '".  Section  32 
also  authorizes  the  Secretary  to  use 
section  32  funds  "at  such  times,  in  such 
manner,  and  in  such  amounts  as  the 
Secretary  of  Agriculture  finds  will 
effectuate  substantial  accomplishment 
of  any  one  or  more  of  the  purposes  of 
section."  Furthermore, 
terminations  by  the  Secretary  as  to 
wn\t  constitutes  diversion  and  what 
constitutes  normal  channels  of  trade 
and  commerce  and  what  constitutes 
normal  production  for  domestic 
consumption  shall  be  final." 

Recent  USDA  statistics  indicate  that 
as  of  May  1, 1989,  the  national  supply  of 
fresh  1988  crop  apples  was  53  percent 
greater  than  the  previous  three-year 
average.  Based  on  these  statistics  and 
other  market  factors  the  Secretary  has 
determined  that  fresh  1988  .crop  apples 
are  in  surplus  supply  and  that  the 
domestic  consumption  of  such  apples 
will  be  encouraged  by  using  up  to  $15 
million  dollars  of  section  32  funds  to 
divert  the  apples  from  the  normal 
channels  of  trade  and  commerce  under  a 
Fresh  Apples  Diversion  Program 
(Program). 
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AMS  will  make  payments  to  parties 
that  possess  1988  crop  fresh  apples  and 
divert  such  apples  by  August  31, 1989,  to 
charitable  organizations,  ethanol 
production  facilities,  livestock  feeding 
operations,  and  other  nontraditional 
outlets.  Through  this  program,  AMS  is 
soliciting  bids  from  those  who  possess 
1988  crop  fresh  apples  for  the  diversion 
of  such  apples  to  nontraditional 
channels  of  commerce.  Payments  for  the 
diversion  of  such  apples  will  be  made 
on  a  competitive  basis.  Those  parties 
which  submit  the  lowest  bids  to  divert 
qualifying  apples  will  be  accepted  until 
the  fund  of  $15,000,000  of  section  32 
funds  is  exhausted.  AccsfS&t^,  this 
interim  final  ride  provides  the  tenns  and 
conditions  under  which- the  prog^m  will 
fce  administered  by  AMS.  ^^ 

List  of  Subjects  in  7  CFR  Art  81 

Fresh  apples,  Fresh  apples  diversion 
program. 

For  the  reasons  set  forth  above. 
Chapter  I  of  Title  7  shall  be  amended  by 
add^  a  new  Part  81  to  reads  as 
follows: 

PART  81-SECTION  32  DIVERSION 
PROGRAMS 

Subpart— FrMh  Apples  Diversion  Program 

Sec. 

81.1  General  statement. 

81.2  Administration. 

81.3  Definitions. 

81.4  Bid  procedure. 

81.5  Claims  for  payment. 

61.6  Compliance  with  program  provisions. 

81.7  Disputes. 

Authority:  49  Stat.  750.  774;  7  U.S.C.  612c. 

Subpart— Fresh  Apples  Division 
Program 

§  81.1    General  statement 

Pursuant  to  the  authority  provided  in 
section  32  of  the  Act  of  August  24, 1935 
(7  U.S.C.  612c)  ("Section  32"),  the 
Secretary  will  compensate  holders  of 
1988  crop  fresh  apples  for  diverting  such 
apples  to  nontraditional  channels  of 
trade  including  charitable  institutions, 
ethanol/alcohol  production  facilities, 
livestock  feed  operations,  and  other 
such  outlets  subject  to  the  conditions  set 
forth  in  this  rule.  A  maximum  of 
$15,000,000  of  section  32  funds  has  been 
set-aside  for  this  purpose.  Holders  of 


1988  crop  fresh  apples  are  invited  to 
submit  bids  for  diverting  such  apples. 
This  apple  diversion  program  will 
encourage  the  domestic  consumption 
and  assist  in  the  removal  of  siu-plus 
apples. 


§81.2    Administration. 

The  program  provided  for  in  this 
subpart  will  be  administered  under  the 
general  direction  and  supervision  of  the 
Director,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  In  the 
field  this  program  will  be  carried  out 
under  the  supervision  of  the  Federal 
Supervisor  of  the  Federal-State 
Inspection  Service  in  the  State  from 
which  the  apples  are  being  diverted. 

§81.3    Definitions. 

The  following  terms  as  used  in  this 
subpart  shall  have  the  following 
meanings. 

(a)  "AMS"  means  the  Agricultural 
Marketing  Service  within  the  United 
States  Department  of  Agriculture 
(USDA). 

(b)  "Apples"  means  1988  crop  fresh 
apples  produced  and  stored  within  the 
continental  United  States  under  the 
following  conditions: 

(1)  Apples,  packed  in  40-pound  ^ 
cartons  or  cartons  with  12/3-pouncrpdk 
bags,  that  meet  the  requirements  of  U.Sl 
Fancy  Grade,  2V4  inch  minimum 
diameter  and  U.S.  Condition  Standards 
for  Export;  or 

(2)  Apples,  packed  in  bulk  bins,  that 
meet  the  requirements  of  U.S.  Fancy 
grade,  2Vi  inches  minimum  diameter  and 
the  U.S.  Condition  Standards  for  Export. 

(c)  "Bulk  bins"  mean  bins  which  are 
large  open  top  "box  like"  containers 
usually  holding  from  ¥2  to  1  ton  of 
products  such  as  fresh  or  frozen  fruits 
and  vegetables. 

(d)  "Charitable  Institutions"  mean 
those  organizations  which  offer  food, 
housing  and  other  necessities  to  low 
income,  homeless  or  other  persons  in 
need  of  assistance  in  obtaining  basic 
sustenance. 

(e)  "Diversion"  means  the  delivery  of 
fresh  apples  to  an  eligible  outlet. 

(f)  "Diverter"  means  a  holder  whose 
application  for  payment  under  this 
subpart  has  been  approved  by  AMS. 

(g)  "Eligible  Outlet"  means  a 
charitable  institution,  ethanol 


production  facility,  livestock  feeding 
operation,  or  other  similar  organizations 
as  approved  by  AMS. 

(h)  "Holder"  means  an  individual, 
partnership,  association,  or  corporation 
located  in  the  continental  United  States 
that  is  in  possession  of  apples  as  of  July 
3, 1989. 


§81.4    Bid  procedure. 

(a)  Applications.  (1)  Holders  of  apples 
desiring  to  participate  in  this  program 
must  submit  an  application  on  an  offer 
form  "Application  for  Participation  in 
Fresh  Apple  Diversion  Program" 
furnished  by  AMS  or  a  form  which 
contains  all  the  information  required  by 
the  AMS  offer  form.  At  a  minimum,  each 
application  must  contain  the  following 
items:  (i)  A  statement  that  it  is  subject  to 
the  terms  and  conditions  of  the  Fresh 
Apples  Diversion  Program,  (ii)  name  and 
telephone  number  of  the  firm,  (iii)  the 
name  and  title  of  the  person  m^ing  the 
offer,  (iv)  quantity  and  payment  rate  of 
offer,  (v)  whether  offered  in  carton  or 
bulk.j(vi)  shipping  point,  (vii)  proof  of 
authority  to  transfer  possession  of 
apples  and  (viii)  a  statement  that  the 
apples  will  be  diverted  by  August  31, 
1989.  Offer  forms,  modifications,  or 
withdrawals  must  be  received  by  the 
Chief,  Commodity  Procurement  Branch, 
It  and  Vegetable  Division.  AMS.  by 
1:00  p.m..  Eastern  Daylight  Time  (e.d.t.). 
on  August  2. 1989. 

(2)  Applications  for  participation 
should  be  addressed  as  fibllows: 

(i)  For  applications  being  submitted 
via  the  U.S.  Postal  Service  (regular, 
express,  certified,  and  registered  mail): 
USDA  Fruit  &  Vegetable  Division. 

Application  to  Divert  Fresh  Apples. 

P.O.  Box  23693.^ashington.  DC 

20026-3693. 

(ii)  For  applications  being  submitted 

via  private  express  mails  (e.g..  DHL  and 

Federal  Express): 

Application  to  Divert  Fresh  Apples.  C/O 
Chief.  C.  P.  Branch.  F  4  V  Division. 
Room  2548-S,  U.S.  Department  of 
Agriculture,  14th  &  Independence 
Ave..  SW.,  Washington.  DC  20250. 
(iii)  For  application  submitted  via 

Western  Union  Hot  Line,  TWX,  Telex, 

and  FAX: 

Application  to  Divert  Fresh  Apples. 

(3)  Facilities  for  receiving  applications 
by  TWX,  telex,  or  FAX  are  as  follows: 


TWX/Telex  No. 

Answer  back 

FAX  by  tMephoning 

TWX  No.  710-822-9424 

ASCSWASHDC 

202/475-3049  (Automatic  Ricoh). 
202/447-7271  (Automatic  Ricoh), 

TWX  No.  710-822-1 104 

475581 OEVDFL... 

Telex  No.  B&-4S1 

ASCSWSH _ 
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(4)  If  verification  of  receipt  of  a 
telegraphic  or  FAX  machine  offer  by 
USDA  is  desired,  call  202/447-5502  from 
8:00  a.m.  to  4:30  p.m.,  e.d.t.  A  completed 
offer  application  shall  be  sent 
immediately  via  fastest  mail  after  an 
offer  is  made  in  such  a  manner. 

(5)  Offers,  modifications,  or 
withdrawals  of  offers  shall  be  received 
by  USDA  not  later  than  1:00p.m.,  e.d.t 
at  Washington,  DC.  on  August  2, 1989.  A 
late  application,  modification  of 
application,  or  withdrawal  of 
application  received  after  the  exact  time 
specified  for  receipt  will  not  be 
considered  unless  it  is  received  before 
award  is  made  and  either: 

(i)  It  was  sent  by  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  prior  to  the  date  specified 
for  the  receipt  of  application;  or 

(ii)  It  was  sent  by  mail  or  telegram 
and  it  is  determined  by  AMS  that  the 
late  receipt  was  due  solely  to 
mishandling  by  AMS  after  receipt  at  the 
AMS  mail  or  telegraphic  installation. 

(b)  Acceptance  of  Application.  (1) 
Applications  for  participation  will  be 
approved  competitively  on  a  payment 
per  pound  of  apples  basis.  Maximum 
payment  for  apples  will  be  based  on  the 
Market  News  Service  price  quotations 
for  apples  diverted  on  the  day  bids  are 
due,  but  in  no  instance  will  such  - 
maximum  payment  exceed  $8.20  per 
carton  or  $13.50  per  hundredweight  for 
apples  in  bulk  bins.  AMS  shall  recognize 
that  apples  shipped  in  cartohs  have 
higher  packaging  costs  than  apples 
shipped  in  bulk  bins.  Accordingly,  AMS 
will  utilize  a  price  diffrential  of  4  cents 
per  pound  between  cartons  and  bins  in 
the  bid  evaluation  process. 

(2)  Acceptance  of  applications  will  be 
made  by  prepaid  telegram,  filed  at 
Washington,  DC,  not  later  than 
midnight,  e.d.t.,  August  8, 1989. 

§  81.5    Claims  for  payment 

(a)  In  order  to  obtain  payment,  all 
claims  must  be  received  by  USDA  not 
later  than  September  30, 1989.  USDA 
will  endeavor  to  make  payment  within 
30  days  following  receipt  of  necessary 
documentation.  Claims  for  payment 
under  this  program  shall  be  addressed 
to  the  Director,  Kansas  City  ASCS 
Commodity  Office,  USDA,  P.O.  Box 
419205,  Kansas  City,  MO  64141-0205 
(Telephone  Number  818/926/6205).  The 
claim  submitted  mit^t  include  the 
following  docume 

(1)  A  copy  of  the  Miverter's  application 
to  participate  in  the  vogram.  (A 
certified  copy  of  the  accepted 
appUcation  will  be  furnished  to 
succefisful  participants.) 

(2)  A  properly  executed  Federal-State 
Inspection  Service  certificate  covering 


the  lot  of  apples.  The  Inspector  must 
witness  the  loading  of  apples  with  the 
truck/railroad  car  number  shown  on  the 
inspection  certificate. 

(3)  A  receipt  signed  by  the  consignee 
of  the  diverted  apples  that  states: 

(i)  Name  and  address  of  consignee 
and  diverter,  >• 

(ii)  The  quantity  of  apples  received  by 
consignee; 

(iii)  The  final  use  of  the  apples;  and 

(iv)  Identification  nimiber  of  delivery 
vehicle. 

(b)  For  apples  packaged  in  cartons 
that  fail  to  meet  the  requirements  of 
S  81.3(b)(1)  no  payments  under  this 
program  will  be  authorized.  For  apples 
in  bulk  bins  which  fail  to  meet  the 
requirements  of  S  81.3(b)(2),  payments 
will  be  based  on  the  percentage  of  the 
apples  meeting  the  grade  size  and 
condition  requirements:  Provided,  That 
no  payment  shall  be  made  for  any  lot  of 
apples  wherein  the  percentage  of  apples 
affected  by  decay  or  internal  breakdown 
exceeds  2  percent  or  the  percentage  of 
apples  further  advanced  in  ripeness 
than  firm  ripe  exceeds  20  percent. 

§  81.6    Compliance  with  program 
provisions. 

^^NCa)  AMS  may  deny  any  diverter  the 
righfTo  participate  in  this  program  or  the 
right  to  receive  payments  in  coimection 
with  any  diversion  previously  made 
under  this  program  or  require  the 
refunding  of  payments  made  under  this 
subpart,  if  AMS  determines  that  the 
diverter  has: 

(1)  Failed  to  use  or  failed  to  cause  to 
be  used  any  quantity  of  apples  diverted 
under  this  program  exclusively  for 
approved  program  outlets;  or 

(2)  Not  acted  in  good  faith  in 
connection  with  any  transaction  under 
this  program;  or 

(3)  Failed  to  discharge  fully  any 
obligation  assumed  by  him  under  this 
program. 

(b)  The  diverter  shall  permit 
authorized  representatives  of  USDA  at 
any  reasonable  time  to  have  access  to 
his  premises  to  inspect  and  examine 
such  apples  that  are  being  diverted  or 
stored  for  diversion,  and  to  inspect  and 
examine  the  diverter's  facilities  for 
diverting  apples  in  order  to  determine  to 
what  extent  there  is  or  has  been 
compliance  with  the  provisions  of  this 
program.  ^^r 

(c)  The  diverter  shall  keep  accurate 
records  and  accoimts  showing  the 
details  relative  to  the  diversion  and 
disposition  of  such  apples.  The  diverter 
shall  permit  authorized  representatives 
of  USDA  and  the  General  Accounting 
Office  at  any  reasonable  time  to  inspect, 
examine  and  make  copies  of  such 
records  and  accoimts  in  order  to 


E 

determine  to  what  extent  there  is  or  ha^ 
been  compliance  with  provisions  of  this 
program.  Such  records  and  accounts 
shall  be  retained  by  the  diverter  for 
three  years  after  date  of  last  payment  to 
diverter  under  the  program  or  ^r  two 
years  after  date  of  au^t  of  records  by 
USDA  as  provided  herein,  whichever  is 
the  later. 

(d)  Persons  making  any 
misrepresentation  of  facts  in  connection 
with  this  program  for  the  purpose  of 
defrauding  USDA  will  be  subject  to  the 
applicable  civil  and  criminal  provisions 
of  the  United  States  Code. 

§61.7    Disputes. 

Any  party  with  a  dispute  concerning 
terms  of  this  program  that  cannot  be 
resolved  by  the  Chief,  Commodity 
Procurement  Branch,  AMS,  may  request 
a  hearing  and  a  review  for  a  final 
decision  by  the  Deputy  Administrator, 
Agricultural  Marketing  Service,  US. 
Department  of  Agriculture,  P.O.  Box 
96456.  Washington.  DC  20090-6456. 

Signed  at  Washington.  DC  on  July  25. 1989. 
Kenneth  C  Clayton, 

Acting  Administrator,  Agricultural  Marketing 
Service. 

[FR  Doa  89-17744  Filed  7-25-89;  4:15  pm] 

BILLING  COOE  34 10-02-M 


7CFRPart910 

(Lemon  Reg.  676] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule  with  request  for 
comments. 

summary:  Regulation  676  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  the  fresh 
domestic  market  at  380.000  cartons 
during  the  period  July  30  through  August 
5. 1989.  This  action  is  needed  to  balance 
the  supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  676  (5  910.976)  is 
effective  for  the  period  July  30  througli 
August  5. 1989.  Comments  are  due 
August  28. 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  statements  in 
triplicate  to:  Docket  Clerk;  F&V.  AMS, 
USDA,  P.O.  Box  96456,  Room  2525-S, 
Washington,  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
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will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours.  . 
FOR  FURTMER  INFORMATION  CONTACT. 
Beatriz  Rodriguez,  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
F&V.  AMS.  USDA,  Room  2523,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  47&- 
3861. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determfned  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
(the  Act)  (7  U.S.C.  601-674).  as  amended, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

At  the  beginning  of  each  marketing 
year,  the  Lemon  Administrative 
Committee  (Committee)  submits  a 
marketing  policy  to  the  Department 
which  discusses,  among  other  things,  the 
potential  use  of  volume  and/or  size 
regulations  for  the  ensuing  season.  The 
Committee's  1989-90  season  marketing 
policy  contemplated  the  use  of  volume 
regulation  this  season.  The  U.S. 
Department  of  Agriculture  has 
completed  a  preliminary  review  of  that 
policy  with  respect  to  administrative 
requirements  and  regulatory 
alternatives  in  order  to  determine  if  the 
use  of  volume  regulations  would  be 
appropriate. 

Lemons  regulated  under  Marketing 
Order  No.  910  are  grown  in  California 
and  Arizona.  For  marketing  order 
purposes,  the  production  area  is  divided 
into  three  districts:  District  1, 
representing  Central  California;  District 
2.  representing  Southern  California;  and 
District  3,  representing  Arizona  and  the 
desen  area  of  California.  The  estimated 
production  for  the  1989-90  crop  season 
is  39.324  cars  (1  car  equals  1.000  cartons; 
1  carton  equals  38  pounds). 

The  three  basic  outlets  for  California- 
Arizona  lemons  are  the  domestic  fresh, 


export,  and  processing  markets.  The 
domestic  fresh  market  is  fairly  static, 
receiving  roughly  14.600  to  16,500  cars 
per  year  unless  unusual  conditions 
occur.  Quantities  utibzed  in  the  export 
market  have  ranged  from  about  7,700  to 
8,900  cars  per  year  during  the  past  four 
years.  Exports  vary  depending  on 
factors  such  as  the  amount  of 
competitive  supplies,  foreign  monetary 
exchange  rates,  quality,  quantity,  and 
trade  practices.  The  processing  market 
is  basically  a  residual  outlet,  and 
shipments  to  this  m^-ket  have  ranged 
from  13,400  to  32,700  cars  per  year 
during  the  past  four  years.  Estimated 
crop  utilization  for  the  1989-90  season  is 
16,500  cars  for  domestic  fresh  markets, 
8,500  cars  for  export,  with  the  remaining 
14,324  cars  for  processing  and  other 
outlets. 

The  California-Arizona  lemon 
industry  is  characterized  by  a  large 
number  of  growers  that  are  located  over 
a  large  geographical  area.  The  number 
of  growers  is  estimated  to  be  in  the 
range  of  2,000  to  2.500.  There  are 
approximately  85  handlers  of  California- 
Arizona  lemons  in  the  regulated  area. 

Small  agricultural  producers  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as(tKose 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California-Arizona  lemons  may  be 
classified  as  small  entities. 

Volume  regulations  issued  under  the 
authority  of  the  Act  and  Marketing 
Order  No.  910  are  intended  to  provide 
benefits  to  both  producers  and 
consumers.  Produce's  benefit  in  areas 
such  as  increased  returns  and  improved 
market  conditions.  Reduced  fluctuations 
in  supplies  and  prices  result  from  pre- 
planned shipping  levels,  resulting  in  a 
more  stable  market.  Consumers  are 
assured  of  a  steady  supply  of  lemons  in 
the  market  throughout  the  marketing 
season. 

The  benefits  and  costs  of  issuing 
regulations  are  difficult  to  quantify,  as 
indicated  in  various  studies  regarding 
effects  of  marketing  orders  and  criteria 
for  measuring  their  effects.  Although  the 
information  currently  available  to  the 
AMS  is  limited,  the  known  costs  to 
growers  of  implementing  the  regulations 
appear  to  be  significantly  offset  when 
compared  to  the  potential  benefits  of 
regulation. 

The  reporting  and  recordkeeping 
requirements  under  M.O.  910  are 
incurred  by  handlers, of  lemons. 
However,  handlers  in  turn  may  require 
individual  growers  to  utilize  certain 


reporting  and  recordkeeping  practices  to 
enable  handlers  to  carry  out  their 
functions.  Costs  incurred  by  handlers  in 
connection  with  recordkeeping  and 
reporting  requirements  may  be  passed 
on  to  growers. 

If  volume  regulations  were  not  to  be 
used  during  the  1989-90  season,  it  is 
likely  that  most  of  these  reporting  and 
recordkeeping  functions  would  still  be 
carried  out.  The  method  of  calculating 
the  quantities  of  lemons  available  for 
fresh  shipment  by  handlers  for  any 
given  week_isbased  on  information 
gathered  over  several  previous  weeks' 
time.  Therefore,  there  is  an  incentive  to 
keep  and  maintain  records  in 
anticipation  of  future  implementation  of 
regulation.  Further,  the  aggregate 
statistics  distributed  by  the  Committee 
are  useful  to  handlers  at  they  make  their 
individual  marketing  decisions. 
Based  on  consideration  of  the 
conditions  that  exist  in  the  ^emon 
industry  at  this  time,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  weekly  volume  regulations 
will  not  have  a  significant  economic  * 
impact  on  a  substantial  number  of  small 
entities.  However,  the  submission  of 
comments  on  the  economic  impacts  on 
small  entities  are  encouraged  from  all 
interested  parties.  This  matter  will  be 
further  evaluated  in  view  of  the 
applicable  comments  received. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  (7 
CFR  Part  910),  regulatii^  the  handling  of 
lemons  grown  in  California  and  Arizona. 
This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information  and  is 
consistent  with  the  Committee's 
marketing  policy  for  1989-90. 

The  Committee  met  publicly  on  July 
25, 1989,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
Committee  reports  that  overall  demand 
for  lemons  is  goodi  It  is  found  that  this 
action  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
.Engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register. 
There  is  insufficient  time  between  the    , 
date  when  information  upon  which  this 
regulation  is  based  became  available 
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and  the  effective  date  necessary  to 
effectuate  the  declared  purposes  of  the 
Act.  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory,  provisions 
effective  as  speciHed,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California,  Lemons, 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-ia  48  Stat  31,  as 
amended;  7  U.S.C  601-074. 

2.  Section  910.976  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.976    Lwnon  Regulation  676. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  July  30, 1989, 
through  August  5, 1989,  is  established  at 
380,000  cartons. 

Dated:  July  26. 1989. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-17811  Filed  7-27-89;  8:45  am] 
BILUNG  CODE  3410-02-11 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  615 

RIN  3052-AA79 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations;  General  Provisions; 
Correction 

agency:  Farm  Credit  Administration. 
ACTION:  Filial  rule;  correctioa 

suinmary:  The  Farm  Credit 
Administration  (FCA)  is  correcting  a 
printing  error  that  appeared  in  the  final 
rule  which  amended  the  regulation 
relating  to  minimum  permanent  capital 
standards.  The  final  rule  appeared  in  the 
Federal  Register  on  October  6, 1988  (53 
FR  39229). 
EFFECnVE  date:  Febrteary  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 


William  G.  Dunn.  Chief.  Financial 
Analysis  and  Standards  Division, 
Farm  Credit  Administration,  1501 
Farm  Credit  Drive,  McLean,  Virginia 
22102-5090.  (703)  883-M02 
or 

Dorothy  J.  Acosta,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  Virginia  22102- 
5090,  (703)  883-4020,  TDD  883-4444 

SUPPtf  MENTARY  INFORMATION:  In 

printing  the  final  rule  for  publication  in 
the  Federal  Register,  the  "%"  symbol 
was  inadvertentiy  left  out  of  the  chart  in 
§  615.5210(e)(3)(iii). 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS  AND  FUNDING 
OPERATIONS 

Subpart  H— Capital  Adequacy 

§615.5210    [Anwndcd] 

1.  On  page  39250,  middle  of  the  first 
column,  the  chart  in  {  615.5210(e)(3)(iii) 
is  corrected  as  follows: 


[In  percent] 

Remaining  maturity 

Interest 
rate 

contracts 

Exctfange 
rate 

contracts 

Less  than  1-year  ....„ „. 

1  year  and  over _.. 

0 
0.5 

1.0 
5.0 

Dated:  July  24, 1989. 
David  A.  Hill, 

Secretary,  Farm  Credit  Administration  Board. 
(FR  Doc.  89-17621  Filed  7-27-89;  8:45  am) 

BIUJNG  CODE  STOS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  89-CE-03-AD;  Amendment  39- 
6266] 

Airworthiness  Directives;  Britlsli 
Aerospace  (BAe)  PLC,  Jetstream 
Model  3101  Airplanes    . 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT, 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  British  Aerospace  (BAe) 
PLC.  Jetstream  3101  airplanes  which 
have  incorporated  Omnibus 
Modification  7380  and  Kit  3279A  for  ' 
increased  gross  weight.  The  action 
modifies  or  replaces  the  existing  pilot's 


and  copilot's  operating  limitations 
placards  and  incorporates  an  Airplane 
Flight  Manual  (AFM)  revision,  which 
reduces  the  maximiun  maneuvering 
speed.  The  original  instructions  for 
Omnibus  Modification  7380 
inadvertently  omitted  revised  operating 
limitation  placards  and  the  necessary 
AFM  revision.  If  the  erroneous  speeds 
are  not  corrected,  continued  use  of 
higher  than  design  speeds  will  result  in 
reduced  fatigue  life  of  major  structural 
components  which  may  cause  premature 
failure. 

DATES:  Effective  date:  August  29. 1989. 

Compliance:  As  prescribed  in^the 
body  of  the  AD. 

ADDRESSES:  BAe  Alert  Service  Bulletin 
(ASB)  Jetstream  ll-A-IA-880140.  dated 
February  23. 1988.  and  Particular 
Amendment  P/46  to  AFM  Document  No. 
HP.4.10,  applicable  to  this  AD  may  be 
obtained  from  British  Aerospace  (BAe) 
PLC,  Manager,  Product  Support,  Civil 
Aircraft  Division,  Prestwnclc  Airport, 
Ayrshire,  ICA92RW,  Scotland; 
Telephone  (44-292)  79888;  or  British 
Aerospace  Inc.,  Technical  Librarian,    .4 
P.O.  Box  17414.  Dulles  International 
Airport,  Washington  DC  20041; 
Telephone  (703)  435-9100.  This 
information  may  also  be  examined  at 
the  Rules  Docket.  FAA,  Office  of  the 
Assistant  Chief  Counsel,  Room  155O01 
East  12th  Street,  Kansas  City.  Missoiui 
64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Ted  Ebina.  Aircraft  Certification 
Office,  AEU-lOO,  Europe,  Africa,  and 
Middle  East  Office,  FAA.  c/o  American 
Embassy.  B~1000  Brussels,  Belgium; 
Telephon«^2)  513.38.30;  or  Mr.  John  P. 
Dow  Sr.,  Project  Support  Section- 
Foreign,  ACE-109, 601  E.  12th  Street. 
Kansas  City,  Missouri  64106;  Telephone 
(816)  426-6932. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  to  include 
an  AD  requiring  modifying  or  replacing 
the  existing  pilot's  and  copilot's 
operating  limitations  placards  and 
incorporating  an  airplane  Flight  Manual 
revision  on  certain  BAe  Jetstream  Model 
3101  airplanes  was  published  in  the 
Federal  Register  on  March  17, 1989  (54 
FR  11224).  The  proposal  resulted  when 
British  Aerospace  (BAe)  PLC  made 
design  changes  to  the  Jestream  Model 
3101  airplanes  that  would  permit 
increasing  the  maximum  takeoff  gross 
weight  from  14,550  pounds  to  15,212 
poimds.  The  airplane  modifications 
necessary  to  permit  operation  at  the 
heavier  gross  weights  were  classified  as 
Omnibus  Modification  7380,  and  Kit 
3279A  of  modification  7380. 
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Several  airplane^swere  so  modified 
during  production  andt  others  have  been 
field  modifiea.  Subsequently,  it  was 
discovered  that  the  placards  provided  in 
Kit  3279A  and  the  associated  AFM 
revision  did  not  revise  the  maximum 
permissible  maneuvering  airspeed  (VA) 
in  accordance  with  the  approved  design 
data.  Because  of  the  increased  gross 
weight,  the  maximum  maneuvering 
speed  (the  maximum  speed  at  which  full 
control  deflection  may  be  used  without 
exceeding  design  structural  loads)  was    . 
reduced  from  the  previously  approved 
speed  of  180  knots  IAS  to  176  knots  IAS. 
The  us^  of  flight  controls  to  full 
deflection  at  airspeeds  greater  than  176 
knots  LAB  may  cause  excessive 
structural  loads  and  invalidate  existing 
life-limiw  on  major  structural 
components  of  the  airplane. 
Consequently.  BAe  issued  ASB 
Jetstream  11-A-IA880140,  dated 
February  23, 1988,  ana  Particular 
Amendment  P/46  to  AFM  Document  No. 
HP.4.10  which  modifierotxepl^ces  the 
existing  operating  limitations  placards 
and  revises  the  existing  AFM. 

The  Civil  Aviation  Authority  (CAA), 
which  has  responsibility  and  authority 
to  maintain^the  continuing  airworthiness 
of  these  airplanes  in  the  United 
Kingdom  (UK),  has  classified  this  ASB 
and  the  actions  recommended  therein  by 
the  manufacturer  as  mandatory  to 
assure  the  continued  airworthiness  of 
the  affected  airplanes. 

On  airplanes  operated  under  UK 
registration,  this  action  has  the  same 
effect  as  an  AD  on  airplanes  certified  for 
operation  in  the  United  States.  The  FAA 
relies  upon  the  certification  of  the  CAA- 
UK  combined  with  FAA  review  of 
pertinent  documentation  injfinding       \ 
compliance  of  the  design  or  these 
airplanes  with  the  applicable  United 
States  airworthiness  requirements  and 
the  airworthiness  and  confOrtrtity  of 
products  of  this  design  certilfifated  for 
operation  in  the  United  Stateb. 

The  FAA  has  examined  the  available 
information  related  to  the  issuance  of 
BAe  ASB  Jetstream  ll-A-JA88014a 
dated  February  23, 1988,  and  Particular 
Amendment  P/46  to  AFM  Document  No. 
HP.4.10  and  the  mandatorji 
classification  of  this  ASB  byv^he  CAA- 
UK,  and  conclude(|  that  the  cbtidition 
addressed  by  BAe  Alert  Sg^e  Bulletin 
(ASB)  Jetstream  ll-A-JA-^McMo,  dated 
February  23, 1988,  and  p/rticular 
Amendment  P/46  toAFM  Document  No. 
HP.4.10  was  an  unsarexondition  that 
may  exist  on  other  airp^es  of  this  type 
certificated  for  opera tion~i)ithe  United 
States.  Accordingly,  the  FA/^roposed 
an  amendment  to  Part  39  of  tnKfAftto 
include  an  AD  on  this  subject. 


Interested  persons  have  been  a^orded 
an  opportunity  to  comment  on  the 
proposal.  No  comments  or  objections 
were  received  on  the  proposal  or  the 
FAA  determination  of  the  related  cost  to 
the  public.  Accordingly,  the  proposal  is 
adopted  without  chtnge. 

The  FAA  has  determined  that  this 
regulation  involves  122  airplanes  at  an 
approximate  one-time  cost  of  $50  for 
each  airplane,  a  total  one-time  fleet  cost 
of  $6,100  to  the  private  sector.  Therefore, 
the  cost  of  compliance  with  the 
proposed  AD  is  so  small  that  the 
expense  of  compliance  will  not  be  a 
significant  impact  on  any  small  entities 
operating  these  airplanes.  The 
regulations  adopted  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Therefore,  I  certify  that  this  action  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979);  and  (3)  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act.  A  copy  of  the 
final  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 
copy  of  it  may  be  obtained  by  contacting 
the  Rules  Docket  at  the  location 
provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Anendment 

Accordingly,  purusant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  FAR  as 
follows:  I 

PART  39  [Amended] 

1.  The  authority  citation  for  Part  39 
continues  to  read  ts  follows: 

Authority:  49  U.S.C  1354(a),  14?l^nd  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  1/97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amendedl 

2.  By  adding  the  following  new  AD: 


British  Aerospace  (BAe)  PLC:  Applies  to 
Jetstream  Model  3101  (all  serial  numbers) 
airplanes  which  have  Kit  3279A       / 
embodied  as  part  of  Omnibus  y 

Modification  7380,  certificated  in  aiy  v 
category.  ' 

Compliance;  Required  within  the  nexj  100 

hours  time-in-service  after  the  effectived  date 

of  this  AD,  unless  already  accomplished. 
To  assure  operation  of  the  airplane  vwithin 

the  design  airspeed  limitations,  accomplish 

the  following: 

(a)  Modify  the  pilot's  and  copilot's 
operating  limitations  placards  and  revise  the 
Airplane  Flight  Manual  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  11- 
A-IA880140.  dated  February  23. 1988. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  meant  of  compliance 
with  this  Ad  may  be  used  if  approved  by  the 
Manager,  Aircraft  Certification  Office,  AEU- 
100,  Europe,  Africa.  Middle  East  Office,  FAA. 
c/o  American  Embassy,  B-1000  Brussels, 
Belgium. 

All  persons  affected  by  this  directive  may 
obtain  copies  of  the  docutient(s)  referred  to 
herein  upon  request  to  British  Aerospace. 
Inc.,  Technical  Librarian,  P.O.  Box  17414, 
Dulles  International  Airport,  Washington,  DC 
20041;  or  may  examine  these  documents  at 
the  FAA,  Office  of  the  Assistant  Chief 
Counsel,  Room  1558, 601  East  12th  Street. 
Kansas  City,  Missouri  6410S. 

This  amendment  becomes  effective  on 
August  29, 1989. 

Issued  in  Kansas  City,  Missouri,  on  July  18, 
1989. 
Don  C.  Jacobsen, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  89-17690  Filed  7^27-89;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 


[Docket  No.  88-ANE-43;  Amendment  39- 
6259] 


Airworthiness  Directives;  General 
Electric  Company  (GC)  CF6-80A/A1/ 
A2/A3  Turtiof  an  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
requires  installation  of  fire  shields  to  the 
upper  surface  of  the  accessory 
compartment  in  the  area  of  the  low 
pressure  turbine  (LPT)  recoup  manifold 
on  GE  CF6-80A/A2  turbofan  engines 
and  to  the  axial  fuel  supply  manifold  in 
the  area  of  the  LPT  recoup  manifold  on 
GE  CF6-80A1/A3  turbofan  engines.  The 
AD  is  needed  to  provide  increased  fire 
protection  in  the  event  of  a  fire  escaping 
from  the  LPT  recoup  manifold  which 
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could  lead  to  fuel  leakage  and  possible 

engine  fire. 

EFFECTIVE  DATES:  August  31, 1989. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  31, 
1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  The  applicable  service 
bulletins  (SB)  may  be  obtained  from 
General  Electric,  CF6  Distribution  Clerk, 
Roorii  132,  111  Merchant  Street, 
Cincinnati,  Ohio  45246,  or  may  be 
examined  in  the  Regional  Rules  Docket, 
Room  311,  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  New  England  Region,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Woldan,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7096.  -J 

SUPPLEMENTARY  Information:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  ^FAR)  to  include 
an  AD  which  requires  installation  of  fire 
shields  to  the  upper  surface  of  the 
accessory  compartment  in  the  area  of 
the  LPT  recoup  manifold  on  GE  CF6- 
80A/A2  turbofan  engines  and  to  the 
axial  fuel  supply  manifold  in  the  area  of 
the  LPT  recoup  manifold  on  GE  CF&- 
80A1/A3  turbofan  engines  was 
published  in  the  Federal  Register  on 
March  22. 1989  (54  FR  11740). 
.-  The  proposal  was  prompted  by  one 
event  involving  a  CF6-80A  engine  where 
an  external  fire  resulted  from  a  Number 
5R  bearing  failure.  The  fire  progressed 
through  the  Number  5R  bearing  sump 
and  the  LPT  recoup  manifold,  impinged 
on  and  entered  into  the  accessory 
compartment.  High  temperatures  in  the 
accessory  compartment  damaged  fuel 
carrying  lines,  resulting  in  fuel^  leakage 
which  sustained  the  fire.  The  CF6-80A2 
design  is  similar  to  that  of1lie1CF6-80A. 

The  FAA  also  determined  that  the 
axial  fuel  supply  manifold  on  CF6- 
80A1/A3  engines  is  located  in  the  same 
area  as  the  LPT  recoup  manifold  and, 
like  the  CF6-80A,  is  also  susceptible  to 
fire  impingement  and  possible  fuel 
leakage. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  engines  of  the  same 
type  design,  the  AD  requires  installation 
of  fire  shields  to  the  upper  surface  of  the 
accessory  compartment  in  the  area  of 
the  LPT  recoup  manifold  on  CF6-80A/ 


A2  engines  and  to  the  axial  fuej  supply 
manifold  in  the  area  of  the  LPTVacoup 
manifold  on  CF6-80A1/A3  engines. 
^  Interested  persons  have  been  afforded 
r  an  opportunity  to  participate  in  the 
^snaking  of  this  amendment. 

On  comment  was  received  which 
indicated  no  objection  to  the  adoption  of 
the  proposed  amendment. 

Accordingly,  the  proposal  is  adopted^ 
as  proposed  without  change.    , — ~-^ 

■The  regulations  adopted  herein  will 
not  have  substantial  direct  eff^ct^on  the 
States,  on  the  relationship  betweeii  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  involved  approximately  400 
engines  and  the  operator's  cost  per 
engine  would  be  negligible  since  the 
manufacturer  has  agreed  to  give  a  parts 
and  labor  credit  allowance  as  noted  in 
the  SB's.  It  has  also  been  determined 
that  few,  if  any,  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected  since  the  rule 
affects  only  operators  using  aircraft  in 
which  CF6-80A/A1/A2/A3  engines  are 
installed,  none  of  which  are  believed  to 
be  small  entities.  Therefore,  I  certify  that 
this  action  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  etioA^TOcedxiTes  (44  FR  11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  so  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft. 
Aviation  safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  39  of  the  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PAFTT  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autfaotity:  49  U.S.C.  1354(a),  1421.  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 


§39.13    I  Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
dltective  (AD): 


lifn( 


^Riei 


'Electric  Company:  Applies  to 
leral  Electric  Company  (GE)  CF6- 
80A/A1/A2/A3  turbofan  engines. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  provide  increased  fire  protection  in  the 
event  of  a  fire  escaping  from  the  LPT  recoup 
manifold  which  could  lead  to  fuel  leakage 
and  possible  engine  fire,  accomplish  the 
following  prior  to  August  31, 1989: 

(a)  Install  on  CF6-80A/A2  engines,  two 
zirconia-coated  fire  shields.  Part  Numbers 
(P/N)  1306M85G01  and  1306M86G01,  in 
accordance  with  GE  CF6-e0A  series  Alert 
Service  Bulletin  (ASB)  A72-512,  Revision  1, 
dated  May  24, 1988. 

(b)  Install  on  CF6-80AiyA3  engines,  fire 
shield,  P/N  1306M84P02.  in  accordance  with 
GE  CF6-80A  series  ASB  CF6-80A  A72-510, 
Revision  2,  dated  November  14. 1988. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  can  be  accomplished. 

Id)  Upon  submission  of  substantiating  data 
byjn  owner  or  operator  through  an  FAA 
AiAvorthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD,  may  be  approved 
by  the  Manager.  Engine  Certification  Office, 
ANE-140.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803. 

The  installation  of  the  required  fire 

shields  shall  be  done  in  accordance  with 

the  procedures  given  in  GE  CF6-80A 

series  ASB  A72-512,  Revision  1,  dated 

May  24, 1988  (CF6-80A/80A2  engines)  or 

ASB  A72-510.  Revision  2.  dated 

November  14, 1988,  (CFe-eOAl/AS 

engines).  This  incorporation  by 

reference  was  approved  by  the  Director 

of  the  Federal  Register  in  accordance 

with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 

Copies  may  be  obtained  from  General 

Electric  Aircraft  Engines,  CF6 

Distribution  Clerk,  Room  132,  111 

Merchant  Street,  Cincinnati,  Ohio  45246. 

Copies  may  be  inspected  at  the  Regional 

Ryles  Docket,  Office  of  the  Assistant 

Chief  Counsel,  Federal  Aviation 

Administration,  New  England  Region,  12 

New  Englartd  Executive  Park,  Room  311, 

Burlington,  Massachusetts  01803,  or  at 

the  Office  of  the  Federal  Register,  1100  L 

Street,  Room  8301.  Washington.  DC 

20591. 

.'• 

.  This  amendment  becomes  effective  on 

August  31. 1989. 


V 
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Issued  in  Burlington,  Massachurelti-en 

June  23, 1989.  

Jack  A.  Sain, 

Manager.  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  89-17691  Filed  7-27-89;  8:45  am] 

BILLING  COOe  4«1fr-13-M 


14CFRPart71 

[Airspace  Docket  No.  89-AWP-12] 

Estalillahment  of  CamMlllo,  CA, 
qontrol  Zone  and  Revision  of  Oxnart!, 
CA.  Control  Zon« 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action;  Final  rule. 

summary:  This  action  establishes  a 
control  zone  at  Camarillo,  California,  to 
provide  controlled  airspace  for  aircraft 
executing  instrument  approach  and 
departure  procedures  to  and  from 
Camarillo  Airport.  This  action  will  also 
revise  the  adjoining  Oxnard.  California, 
control  zone. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
21. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jon  L.  Semanek,  Airspace  and 
Procedures  Specialist.  Airspace  and 
Procedures  Branch.  AWP-530,  Air 
Traffic  Division.  Western-Pacific 
Region.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
telephone  (213)  297-0433. 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  23, 1989,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  establish 
a  control  zone  at  Camarillo.  California, 
to  provide  controlled  airspace  for 
aircraft  executing  instrument  approach 
and  departure  procedures  to  and  from 
Camarillo  Airport.  This  action  will  also 
revise  the  adjoining  Oxnard.  California, 
control  zone.  (54  FR  22307) 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbqok  7400.6E  dated 
January  3. 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  control  zone  at  Camarillo. 
California,  and  revises  the  description  of 
the  Oxnard.  California,  control  zone 


where  it  adjoins  the  Camarillo, 
California,  control  zone.  This  action  will 
provide  controlled  airspace  for  the 
conduct  of  instrument  approach  and 
departure  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  tkem  operationally 
current.  It,  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows; 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POIKTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C-  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12. 1983);  14 
CFR  11.69.  I 

§71.171    [Amendetfl 

2.  Section  71.171  is  amended  as 
follows: 


Within  a  5  miles  radius  of  Oxnard/Ventura 
County  Airport  (lat.  34*12'03'N..  long. 
119'12'23"W.),  beginning  at  lat.  34*07'45"N., 
long.  119*12'40"  W.;  clockwise  to  34°15'25'N.. 
long.  119°09'15'W.;  then  direct  to  lat. 
34°11'20"N.,  long.  119°08'20'W.;  then  counter- 
clockwise via  the  5  mile  radius  circle  of  NAS 
Point  Mugu  (lat.  34''07'09"N.,  long. 
119°07'07"W.)  to  the  point  of  beginning.  This 
control  zone  is  effective  daring  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Los  Angeles,  California  on  July 
18, 1989. 
|ohn  Mayrhofer, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  89-17693  Filed  7-27-89;  8-45  am] 
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Camarillo,  CA  [New| 

Within  a  5  mile  radius  of  Camarillo  Airport 
(lat.  34*12'50"N..  long.  119'05'36"V.'.). 
beginning  at  lat.  34°15'25"N.,  long. 
119°09'15"W.,  clockwise  to  lat.  34''09'15"N., 
long.  119°02'45'W.;  Ihen  counter-clockwise 
via  the  5  mile  radius  circle  of  NAS  Point 
Mugu  (lat.  34°07'09-N..  long.  ligWWW.);  to 
lat.  34°11'20"N.,  long.  119'08'20'W.,  then 
direct  to  the  point  of  beginning  and  that  area 
within  2  miles  each  side  of  the  Camarillo 
VOR  072*  (087T)  radial,  extending  from  the  5 
mile  radius  zone  to  7  miles  east  of  the  VOR. 
This  control  zone  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 

3.  Oxnard.  CA  [itevised] 


14  CFR  Part  71 

I  Airspace  Docket  No.  88>ANM-21] 

Yakima  Control  Zone.  Yakima,  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  amends  the  hours 

of  effectiveness  of  the  Yakima, 

Washington,  Control  Zone  from  full-time 

to  part-time.  Severe  budgetary 

constraints  were  placed  on  the  Yakima 

Weather  Service  Offioe  which  resulted 

in  weather  observations  not  being 

available  24-hours  dafly.  This  action 

updates  aeronautical  publications  and 

provides  accurate  information  to  the 

aviation  user.  >.J^ 

EFFECTIVE  DATE:  0901  u.t.c,  August  27.        ^^ — 

1989. 

FOR  FURTHER  INFORMATION  CONTACr. 

Jerry  Parker,  ANM-538,  Federal 

Aviation  Administration.  Docket  No.  88- 

ANM-21. 17900  Pacific  Highway  South, 

C-6896e,  Seattle,  Washington  96168. 

Telephone:  (206)  431-2536. 

SUPPLEMENTAL  INFORMATION: 
History 

On  May  18, 1989,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  hours  of  effectiveness  of  the  Yakima 
Control  Zone,  Yakima,  Washington.  (54 
FR  21433). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  AJccotdingly.  the  rule  is 
adopted  as  proposed 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  amends     ^ 
the  description  of  the  Yakima, 
Washington  Control  Zone.  Section 
71.171  of  Part  71  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
a'mended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lb48(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.171    [Amendedl 

2.  Section  71.171  is  amended  as 
follows: 

Yakima,  Washington  [Amended] 

Add:  "The  Control  Zone  shall  be  effective 
during  the  specified  dates  and  times 
established  by  a  Notice  to  Airmen.  The 
effective  date  and  time  will  thereafter  be 
continuously  established  in  the  Airport/ 
Facility  Directory."  after  the  last  sentence  in 
the  current  description. 

Issued  in  Seattle,  Washington,  on  June  28, 
1989. 

Temple  H.  Johnson.  Jr., 
Manager,  Air  Traffic  Division.  Northwest 
Mountain  Region. 
[FR  Doc.  89-17692  Filed  7-27-«9;  8:45  am] 

BILLING  CODE  4S10-13-M 


14  CFR  Part  71 

[Airspace  Docket  Number  89-ACE-17] 

Alteration  of  Transition  Area— El 
Dorado,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  nature  of  this  Federal 
action  is  to  alter  the  transition  area 
description  at  El  Dorado.  Kansas.  The  El 
Dorado,  Kansas,  Municipal  Airport  has 
been  renamed  the  Captain  Jack 
Thomas/El  Dorado  Airport. 
Accordingly,  the  transitilin  area 
description  is  being  altered  to  reflect 
this  name  change. 

EFFECTIVE  DATE:  0901  u.tc,  November 
16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

The  purpose  of  this  amendment  to 
Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
to  alter  the  transition  area  description  at 
El  Dorado,  Kansas.  The  El  Dorado, 
Kansas,  Municipal  Airport  has  been 
renamed  the  Captain  Jack  Thomas/El 
Dorado  Airport.  Accordingly,  alteration 
of  the  El  Dorado  transition  area 
description  is  necessary  to  refiect  this 
name  change.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  74O0.6E  dated 
January  3, 1989. 

Since  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested,  notice  and 
public  procedure  under  5  U.S.C.  553(b) 
are  unnecessary. 

The  FAA  has  determmed  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71  v 

Aviation  safety,  Transitidn  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows; 

PART  71 -DESIGNATION  OF  FEDERAL 
AIRWAYS.  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1348(a).  1354(al.  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12, 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  By  amending  §  71.181  as  follows: 
El  Dorado,  KS  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Captain  Jack  Thomas/El  Dorado 
Airport  (lat.  37°46'32"N..  long.  96°48'58"W.). 
and  within  3  miles  each  side  of  the  El  Dorado 
NDB  (lat.  37"46'46"N.,  long96°48'58'W.)  217" 
bearing  extending  from  the  5-mile  radius  area 
to  8.5  miles  southwest  of  the  NDB. 

This  amendment  becomes  effective  at 
0901  u.t.c.  November  16. 1989. 

Issued  in  Kansas  City,  Missouri,  on  July  12, 
1989. 

William  Behan, 

Acftqg  Manager,  Air  Traffic  Division. 
[FR  Doc.  89-17688  Filed  7-27-89;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  Numtwr  89-ACE-09I 

Alteration  of  Transition  Area— 
Maryville,  Missouri 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  The  nature  of  this  Federal 
action  is  to  alter  the  700-foot  transition 
area  at  Maryville,  Missouri.  The  present 
transition  area  does  not  encompass 
certain  airspace  above  Rankin  Airport 
near  Maryville,  Missouri.  The  purpose  of 
this  amendment  is  to  include  that 
airspace  in  the  Maryville  transition  area 
designation. 

EFFECTIVE  DATE:  0901  u.t.c.  November 

16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  G.  Earp,  Airspace  Specialist, 


I 
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Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region,  801  East  I2th 
Street.  Kansas  City,  Missouri  04106^/ 
Telephone  (816)  428-3408.  ^_ 

SUPPI^MENTARY  INFORMATION: 


History 

On  May4a989,^hg^AA  publishet 
liJeficeof  Proposed  Rulemaking  which 
would  amend  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
alter  the  transition  area  at  Maryville, 
Missouri  (54  FR 19195).  Int€ 
persons  were  invited  to  partior 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  objections 
were  received  as  a  result  of  the  Notice 
of  Proposed  Rulemaking.  Section  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
700-foot  transition  area  at  Maryville. 
Missouri.  The  present  transition  area 
does  not  encompass  certain  airspace 
above  Rankin  Airport  near  Maryville. 
Missouri.  The  purpose  of  this 
amendment  is  to  include  that  airspace  in 
the  Maryville  transition  area 
designation. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  FAR  (14 
CFR  Part  71)  is  amended  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  10854;  4B  U.S.C.  loe(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

2.  By  amending  §  71.181  as  follows: 
Maryville.  MO  [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Maryville  Memorial  Airport  (let., 
40°21'00"  N.,  long.  94°54'45"  W.),  and  3  miles 
either  side  of  the  333°  bearing  from  the 
Emville.  Missouri.  NDB  (lat.,  40°20'54"  N.. 
long.  94°54'55"  W.)  from  the  5-mile  radius  to 
8.5  miles  northwest  of  the  NDB. 

This  amendment  becomes  effective  at 
0901  u.t.c.  November  16, 1989. 

Issued  in  Kansas  City,  Missouri,  on  July  13, 
1989.  j 

William  Behan,  ' 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  87-17689  Filed  7-27-89:  8:45  amj 

BILLING  CODE  4910-13-M 


14  CFR  Part  97         | 

[Docket  No.  259^0;  Amdt  No.  1405] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 


ADDRESS:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


,FAA 


agency:  Federal  Avwtion 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  amendment  established, 
amends,  suspends,  or  evokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain  ! 

airports.  These  regulatory  actibiware/ 
needed  because  of  tke  adoption  oTriew 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 
CFFECnVE  dates:  An  effective  date  for 
each  SlAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 19W,  and  reapproved 
as  of  January  1, 198  :. 


For  Examination — 

1.  FAA  Rules  Docket 
Headquarters  Building,  800 
Independence  Avenue  BW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the  region 
in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Held  Office 
which  originated  the  SlAP. 

For  Purchase — 

Individual  SlAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA-200). 
FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the  region 
in  which  the  affected  airport  is 
located. 

By  Subscription- 
Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402.  ** 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Pari  97) 
prescribes  new,  amended,  suspended,  or 
revoke  Standard  Instrument  Approach 
Procediu-es  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contaned  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8280-3. 8260-4. 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  Aieir  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
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by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SlAP  contained  in  FAA  form 
docum^t  is  unnecessary.  The 
provisi^s  of  this  amendment  state  the 
affect^CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediu« 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SlAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SLAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  the 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  apphed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  inmiediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule  under  Executive  Order  1229;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
'  impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument 
Incorporation  by  reference. 


Issued  in  Washington.  DC  on  )uly  21, 1989. 
Robert  L.  Goodrich, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  \he  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instnunent  Approach  Procedures, 
effective  at  0901  g.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1411.  and 
15ia,  49  U.S.C.  106(g)  (revised,  Pub.  L.  97-449. 
January  12, 1983:  and  14  CFR  11.49(b)(2)). 

Bv  amending:  S  97.23  VOR,  VOR/DME, 
VOR  or  TACAN.  and  VOR/DME  or  TACAN: 
§  97.25  LOC.  LOC/DME,  IDA.  LDA/DME. 
SDF,  SDF/DME;  S  97.27  NDB,  NDB/DME; 
S  97.29  ILS,  n^/DME,  ISMLS.  MLS,  MLS/ 
DME.  MLS/RNAV:  S  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  S  97.35  COPTER 
SIAPs,  identiried  as  follows: 

*  •  '  Effective  September  21,  1989 

Imperial,  CA — Imperial  County,  VOR-A. 

Amdt.  4 
Ontario,  CA— Ontario  Intl.  VOR/DME  RWY 

8L,  Orig. 
Kahului.  HI— Kahului,  NDB  RWY  2.  Orig. 
Moen  Island,  Federate  States  of  Micronesia — 

Truk  Intl,  NDB/DME  RWY  22,  Amdt.  2 
Chickasha,  OK— Chickasha  Muni.  NDB  RWY 

17.  Orig. 
Bay  City.  TX— Bay  City  Muni,  NDB  RWY  13. 

Amdt.  2 
George  West.  TX— Live  Oak  County,  VOR/ 

DME-A,  Orig. 
Chetek,  WI— Chetek  Muni-Southworth,  VOR/ 

DME  RWY  17.  Orig. 

*  *  '  Effective  August  24,  1939 

Vacaville,  CA— Nut  Tree,  VOR-A.  Amdt.  4 
Vacaville,  CA— Nut  Tree,  RNAV  RWY  20, 

Orig. 
Washington.  DC— Dulles  Intl.''VOR/DME  or 

TACAN  12,  Amdt.  7 
Washington,  DC— Dulles  Intl.  NDB  RWY  IR, 

Amdt.  16 
Washington,  DC— Dulles  Intl,  ILS/DME  RWY 

IL,  Amdt.  3 
Washington,  DC— Dulles  Intl.  D.S  RWY  IR, 

Amdt.  21 
Washington.  DC— Dulles  Intl,  ILS-1  RWY  12, 

Amdt.  4 
Washington,  DC— Dulles  InU,  ILS-2  RWY  12, 

Orig..  CONVERGING 
Washington.  DC— Dulles  Intl,  ILS7I  RWY 

19L,  Amdt.  8 
Washington.  DC— Dulles  Intl,  ILS-2  RWY 

19U  Orig.,  CONVERGING 
Washington,  DC— Dulles  Intl,  ILS-1  RWY 

19R,  Amdt.  20 
Washington.  DC— Dulles  Ind,  ILS-2 19R, 

Orig.,  CONVERGING 
Orlando,  FU-Oriando  Executive.  LOC  BC 

RWY  25.  Amdt.  19 


Chicago.  li— Chicago  O'Hare  IntL  NDB  RWY 

27R.  Amdt.  22  -^ 

Chicago,  ;i^-Chicago  O'Hare  InU,  ILS  RWY 

27R,  Amdt.  24 
LaPorfe.  IN— LaPorte  Muni,  VOR-A.  Amdt.  5 
LaPorte.  IN— LaPorte  Muni.  RNAV  RWY  20, 

Am^tJ 
Lebanon.  NH—Leb^on  Muni,  ILS  RWY  18, 

Amdt.  2    /  '     \ 

Lebanon.  NH— Lebanon  Vuni.  MLS  RWY  la 

Amdlsiy  ^ 

•  •  *  Effective  July  19,  1999. 

Blacksburg,  VA— Virginia  Tech,  LOC  RWY 
12,  Amdt.  1 

•  *  '  Effective  July  7,  1989 

Si  Louis,  WO— Lambert/Sl  Louis  Intl,  ILS 

RWY  24.  Amdt.  41 
Dallas-Fort  Worth.  TX— Dallas/Fort  Worth 

Intl.  ILS-2  RWY  17L,  Amdt.  2. 

CO.NVERGING 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

Intl,  ILS-2  RWY  17R,  Amdt.  2, 

CONVERGING 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

Intl,  ILS-2  RWY  18L.  Amdt.  1. 

CONVERGING 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

Intl.  ILS-2  RWY  18R,  Amdt.  1, 

CONVERGING 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

Intl.  ILS-2  RWY  35R,  Amdt.  1. 

CONVERGING 
Dallas-Fort  Worth,  TX— Dallas/Fort  Worth 

Intl,  ILS-2  RWY  36L,  Amdt.  1. 

CONVERGING. 

[FR  Doc.  89-17694  Filed  7-27-89;  8:45  am] 

BILUNG  CODE  4910-13-M 


S£CI)BITIES  AND  EXCHANGE 
COMMISSION 

IRel^)^  No.  IC-17077;  File  No.  S7-S-«9] 
RIN  3235-AD57 

Tln>e  Period  During  Which  the  Board 
of  Directors  of  a  Registered 
Management  Investment  Company 
Must  Select  the  Company's 
Independent  Public  Accountant 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

summary:  The  Commission  is 
announcing  the  adoption  of  a  rule  that 
expands  the  time  period  during  which 
certain  registered  niakagement 
investment  companies  must  select  an 
independent  public  accotmtant.  Absent 
this  rule,  those  companies  would  be 
required  to  comply  with  the  narrower 
statutory  time  period  unless  they 
obtained  individual  exemptive  orders 
from  the  Commission.  The  rule 
eliminates  the  need  to  obtain  those 
exemptive  orders. 
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EFFECTIVE  DATE:  Augttt  28. 1989. 


FOM  FURTHER  INFORMJ^TION  CONTACT: 

Brian  P.  Kindelan,  Special  Counsel,  (202) 
272-2048,  or  Christopher  Sprague,  Staff 
Attorney.  (202)  272-7779,  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange  Commission  is 
adopting  rule  32a-3  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.)  (the  "Act"),  which 
will  expand  the  time  period  during 
which  certain  registered  management 
investment  companies  ("companies") 
must  select  an  independent  public 
accountant  ("accountant"). 

Executive  Summary 

Section  32(a)(1)  of  the  Act  (15  U.S.C. 
80a-31(a)(l)]  requires  a  company  to 
select  its  accountant  at  a  board  of 
directors  meeting  held  within  30  days 
before  or  after  the  beginning  of  the 
company's  fiscal  year  (the  "60  day 
window")  or  at  any  time  before  the 
annual  meeting  of  shareholders  in  that 
year.  In  March  1989,  the  Commission 
issued  a  release  ("proposing  release") 
on  proposed  rule  32a-3  under  the  Act, 
which  would  have  exempted  certain 
companies  from  the  60  day  window.* 
The  Commission  received  four  letters  of 
comment  in  response  to  the  proposal. 
The  rule,  as  adopted,  has  been  modified 
in  some  respects  to  address  the 
concerns  of  the  commenters. 

The  rule  sets  out  the  following 
alternative  time  periods  during  which 
the  accountant  may  be  selected:  (a)  90 
days  beforie  or  after  the  beginning  of  the 
fiscal  year  (the  "180  day  window"),  or 
(b)  30  days  before  or  90  days  after  the 
beginning  of  the  fiscal  year  (the  "120 
day  window").  The  180  day  window  is 
available  only  to  companies  that  are 
part  of  a  set  of  investment  companies 
("set")  *  whose  members  have  staggered 
fiscal  year  ends,  are  organized  in  a 
jurisdiction  not  requiring  them  to  hold 
regular  annual  meetings  of 
shareholders,'  and  do  not  in  fact  hold  a 
regular  annual  shareholders'  meeting  in 
the  fiscal  year  in  which  the  rule  is  relied 
on.  A  company  that  is  not  part  of  a  set 
of  investment  companies  (or  is  part  of  a 
set  vyhose  members  have  identical  fiscal 
year  ends)  may  use  the  120  day  window 


'  See  Investment  Company  Act  Rel.  No.  16842 
(Mar.  1, 1989)  (54  FR  9843.  Mar.  8, 1989). 

*  As  discussed  below,  the  term  "family  of 
investment  companies"  used  in  proposed  rule  32a-3 
is  termed  "set  of  investment  companies"  in  the  final 
rule,  and  is  redeHned.  See  infra  note  12  and 
accompanying  text. 

*  See  section  2  of  the  Discussion,  infra,  which 
discusses  the  concept  of  a  regular  annual 
shareholders'  meeting. 


if  organized  in  a  jurisdiction  not 
requiring  the  company  to  hold  regular 
annual  meetings  of  shareholders,  and 
the  company  does  not  in  fact  hold  a 
regular  annual  shareholders'  meeting  in 
the  fiscal  year  in  which  the  rule  is  relied 
on. 

The  Commission  is  adopting  this  rule 
because  of  numerous  applications  that 
have  been  filed  seeking  an  exemption 
from  the  60  day  window.  The  rule  will 
reduce  significantly  the  need  for 
companies  to  obtain  Individual 
exemptions  in  this  area. 

Background 

Section  32(a)(1)  of  the  Act  states  that 
it  shall  be  unlawful  for  any  registered 
management  company  to  file  with  the 
Commission  any  financial  statement 
signed  or  certified  by  an  independent 
public  accountant,  unless  such 
accountant  shall  have  been  selected  at  a 
board  of  directors  meeting  held  within 
30  days  before  or  after  the  beginning  of 
the  fiscal  year  or  at  any  time  before  the 
annual  meeting  of  stockholders  in  that 
year.  The  legislative  history  of  section 
32(a)  and  the  reasons  for  proposing  rule 
32a-3  are  discussed  In  the  proposing 
release,  and  will  not  be  repeated  here.* 
In  essence,  proposed  rule  32a-3  would 
have  codified  several  exemptive  orders 
issued  by  the  Commission  to  companies 
that  sought  an  expanded  window  for 
accountant  selection.*  The  four 
comment  letters  received  generally 
supported  the  proposal,  but 
recommended  that  certain  provisions 
should  be  modified  or  eliminated.  The 
rule,  as  adopted,  has  been  modified 
after  consideration  of  the  commenters" 
concerns. 

Discussion 

This  section  discuBses  provisions  in 
rule  32a-3  that  refiect  changes  from  the 
proposed  rule,  as  well  as  provisions  that 
have  been  left  unchanged. 

1.  Separate  Definition  of  Stand-Alone 
Company  I 

Proposed  rule  32a-3(b)(2)  would  have 
defined  a  "stand-alone  company"  as 
"any  registered  management  investment 
company  that  is  not  in  a  family  of 
investment  companies,  or  is  in  a  family, 
each  of  whose  members  has  he  same 
fiscal  year  end."  On  further  reflection, 
the  Commission  believes  that  this 
definition  could  cause  confusion, 
because  it  would  clsssify  some 
companies  in  a  fund  complex  as  stand- 
alone companies.  Accordingly,  the  final 
rule  eliminates  this  separate  definition. 


but  mcorporates  the  concept  it 
expresses  directly  into  the  120  day 
window  proviso.' 

2.  Availability  of  the  Rule 

One  commenter  maintained  that  a 
new  Maryland  statute  would  make 
proposed  rule^2a-3  unavailable  for 
some  companies  organized  in  that  state. 
Under  section  2-501  of  the  Maryland 
Corporations  and  Associations  Code,  if 
the  charter  or  bylaws  of  an  investment 
company  registered  under  the  Act  so 
provides,  the  company  may  not  be 
required  to  hold  an  annual  meeting  of 
stockholders  in  anv  year  in  which  the 
Act  does  not  requifljPthe  company  to 
hold  a  meeting  of  fflckholders  for  the 
election  of  directors.''  Uoder  a  recent 
amendment  to  section  2-501,  if  a 
company  is  required  by  the  Act  to  hold  a 
meeting  of  stockholders  to  elect 
directors,  then  that  meeting  "shall  be 
designated  as  the  annual  meeting  of 
stockholders  for  that  year."  * 

The  commenter  suggested  that  a 
company  might  rely  on  one  of  the 
expanded  windows  of  rvle  32a-3  to 
select  its  accountant,  but  later  in  that 
same  fiscal  year  be  compelled  by  the 
Act  to  hold  a  shareholders'  meeting  to 
elect  directors.  If  that  company  were 
organized  in  Maryland,  such  a  meeting 
would  be  deemed  an  annual  meeting 
under  the  new  Maryland  law.  Under  the 
circumstances,  according  to  the 
commenter,  such  a  company  could  be 
viewed  as  having  violatecLsection 
32(a)(1);  the  company's  attempt  to  rely 
on  proposed  rule  32a-3  wovjd  have 
failed  because  the  availpl^ity  of  the 
proposal  waa^ndHiofied  on  a  company 
not  holding^n  annual  stockholders' 
meeting  in  the  fiscal  year  in  which  it 
relies  on  the  rule.®  The  commenter 
expressed  the  opinion  that  a  company 
should  not  be  precluded  from  relying  on 
rule  32a-3  merely  because  the  company 
holds  such  a  stockholders'  meeting. 

The  instances  in  which  the  Act's 
requirements  would  trigger  the 
commenter's  concerns  are  relatively 
rare.  The  Act  requires  a  meeting  of 
stockholders  to  elect  directors  only  "in 
the  event  that  at  any  time  less  than  a 
majority  of  the  directors  of  the  company 
holding  office  at  that  time  were  elected 
by  the  holders  of  the  outstanding  voting 
securities,"  in  which  case  a  meeting  of 
such  holders  must  be  held  within  60 


*  See  proposing  release,  supra  note  1.  at  nn.  3-17 
and  accompanying  text. 
'  See  generally  the  proposing  release. 


•  See  rule  32a-3(a)(2). 

■"  Md.  Corps.  &  Ass'ns  Code  Ann.  §  2-5in  (Michie 
Supp.  1985). 

'  This  provision,  which  was  part  of  Maryland 
House  of  Delegates  Bill  988,  vtias  signed  into  law  on 
May  25. 1989.  The  effective  date  of  the  law  is  July  1. 
1989. 

»  See  proposed  rule  32a-3(afl. 
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days  "for  the  purpose  of  electing 
directors  to  fill  any  existing  vacancies  in 
the  board  of  directors  unless  the 
Commission  shall  by  order  extend  such 
period."  '°  Nevertheless,  the 
Commission  does  not  wish  a  company 
whose  shareholders'  meeting  called  for 
that  purpose  is  deemed  an  annual 
meeting  by  the  law  of  Maryland  or  any 
other  state  to  lose  the  rule  32a-3 
exemption  solely  for  that  reason. 
Accordingly,  paragraph  (a)  of  the  final 
rule  excludes  from  the  rule's  ambit  only 
companies  that  have  held  a  "regular 
annual  stockholders'  meeting" 
(emphasis  added),  which  should  be 
understood  to  refer  to  an  annual 
shareholders'  meeting  held  as  a  matter 

of  course. 

• 

3.  Companies  Eligible  To  Use  Expanded 
Windows 

The  proposed  rule  would  have 
permitted  a  180  day  window  (90  days 
before  or  90  days  after  the  start  of  the 
fiscal  year)  for  accountant  selection  to  a 
company  in  a  family  of  investment 
companies  ("family")  whose  members 
have  staggered  fiscal  year  ends,  that  is 
organized  in  a  state  not  requiring  the 
company  to  hold  annual  meetings  of 
stockholders,  and  that  does  not  in  fact 
hold  such  a  meeting  in  the  fiscal  year  in 
which  the  rule  is  relied  on.  For  a  stand- 
alone company — which  was  defined  as 
any  company  that  is  not  in  a  family,  or 
is  in  a  family,  each  ofwhose  members 
has  the  same  fiscal  year  end — the 
proposed  rule  would  have  permitted  a 
120  day  window  (30  days  before  or  90 
days  after  the  start  of  the  fiscal  year)  for 
accountant  selection.  One  commenter 
recommended  that  the  180  day  window 
be  made  available  to  stand-alone 
companies.  The  commenter  argued  that 
the  180  day  window  would  give  stand- 
alone companies  more  flexibility  to 
permit  more  efficient  and  meaningful 
accountant  review,  and  would  simplify 
the  rule. 

The  commenter's  proposal  to  extend 
the  180  day  window  to  stand-alone 
companies  would,  in  theory,  provide 
such  companies  with  more  flexibility  in 
their  accountant  selection  process.  In 
the  main,  however,  stand-alone 
companies  have  not  expressed  a  need 
for  the  180  day  window."  Particularly 
in  light  of  the  specific  time  periods 
required  by  section  32(a)(1),  the 
Commission  declines  to  provide  relief 
from  the  section  in  an  exemptive  rule 


">  Section  16(a)  of  the  Act  (15  U.S.C.  80a-16(a)). 

' '  The  180  day  window  has  been  requested  by  a 
stand-alone  company  in  only  one  instance. 
MacKay-Shields  Mainstay  Series  Fund.  Investment 
Company  Act  Rel.  Nos.  16675  (Dec.  2. 1988)  (53  FR 
49810,  Dec.  9, 1988)  (notice  of  application)  and  16733 
(Dec.  30, 1988)  (order). 


that  is  more  expansive  than  the 
demonstrated  needs  of  the  investment 
company  industry. 

The  same  commenter  also 
recommended  that  a  company  that  holds 
an  annual  meeting  of  stockholders  be 
granted  a  90  day  window  prior  to  the 
beginning  of  its  fiscal  year  for 
accountant  selection.  The  commenter 
argued  that  this  would  give  such  a 
company  increased  flexibility  in 
determining  the  timing  of  accountant 
selection  and  in  scheduling  board 
meetings.  The  Commission  declines  to 
adopt  the  commenter's  suggestion;  the 
commenter  offered  no  convincing  reason 
why  a  company  would  schedule  an 
annual  meeting  so  early  in  its  fiscal  year 
as  to  make  compliance  with  section 
32(a)(1)  itself  difficult.  In  addition,  no 
companies  have  applied  for  exemptive 
relief  of  the  sort  suggested  by  the 
commenter. 

4.  Definition  of  Family  of  Investment 
Companies 

Paragraph  (b)(1)  of  the  proposed  rule 
defined  "family  of  investment 
companies"  as  any  two  or  more 
companies  "which  share  the  same 
investment  adviser  or  principal 
underwriter  and  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services."  Two  commenters  argued  that 
the  concept  of  "family  of  investment 
companies"  should  turn  on  common 
management  or  control,  rather  than  on 
whether  the  companies  hold  themselves 
out  as  related  companies.  One 
commenter  also  argued  that  shared 
investment  advisers  and  shared 
principal  underwriters  are  a  more 
pertinent  indicator  of  common 
management  than  are  the  company's 
public  representations.  A  commenter 
also  noted  that  there  may  be  some 
subjectivity  associated  with  determining 
whether  two  or  more  companies  hold 
themselves  out  as  related  companies. 

In  response  to  the  comments,  the 
definition  in  the  final  rule  is  expanded  to 
include  two  or  more  registered 
management  investment  companies  "(1) 
that  have  a  common  investment  adviser 
or  principal  underwriter,  or  (2)  if  the 
investment  adviser  or  principal 
underwriter  of  one  of  the  companies  is 
an  affiliated  person  as  defined  in  section 
2(a)(3)(C)  of  the  Act  [15  U.S.C.  80a- 
2(a](3](Cj]  of  the  investment  adviser  or 
principal  underwriter  of  each  of  the 
other  companies."  This  revised 
definition  is  consistent  with  several 
recent  exemptive  orders  that  apply  to 
funds  with  the  same  or  affiliated 


investment  advisers  or  principal 
underwriters."  The  rule  retains, 
however,  the  "holding  out"  portion  of 
the  definition.  While  tlie  Commission 
agrees  that  common  management  is 
important,  such  management  is  much 
more  likely  to  exist  if  companies  are 
also  held  out  as  related  than  if,  for 
example,  the  companies  merely  use  the 
same  principal  underwriter.  In  addition, 
while  the  requirement  has  some 
subjectivity,  it  has  been  used  in  form  N- 
SAR  under  the  Act  [17  CFR  274.101]  for 
some  time.  Finally,  to  distinguish  the 
expanded  definition  of  the  final  rule 
from  the  definition  of  "family  of 
investment  companies"  used  in  form  N- 
SAR,  the  final  rule  will  use  the  phrase 
"set  of  investment  companies." 

Cost /Benefit  of  Action 

To  evaluate  the  benefits  and  costs 
associated  with  the  proposed  rule,  the 
Commission  specifically  requested 
comnienters  to  provide  views  and  data 
as  to  the  costs  and  benefits  associated 
with  the  proposal.  The  commenters 
agreed  that  investment  companies  to 
which  the  rule  would  apply  would  file 
fewer  applications  for  exemption  and 
would  be  able  to  hold  fewer  board  of 
directors  meetings.  The  rule  also  would 
allow  the  board  of  directors  of  eligible 
companies  to  make  better-informed 
decisions  concerning  the  selection  of  an 
accountant.  The  Commission  would 
benefit  because  its  staff  would  no  longer 
have  to  review  exemptive  applications 
in  this  area. 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  [5  U.S.C. 
605(b]],  the  Chairman  of  the  Commission 
certified  at  the  time  the  rule  was 
published  that  proposed  rule  32a-3 
would  not,  if  adopted,  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  No  comments  were  received 
regarding  the  certification. 

List  of  SubjecU  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Rule 

Part  270  of  Chapter  II  of  Tide  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  shown: 


'  •  E.g..  Alex.  Brown  Cash  Reserve  Fund, 
Investment  Company  Act  Rel.  Nos.  1BS24  (Aug.  12, 
1988)  (53  FR  31795.  Aug.  19. 1968)  (notice  of 
application)  and  16550  (Sept.  7, 1888)  (order). 


■  I 
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PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Autborily:  Sees.  38.  40.  54  Stat.  841r-»}2: 15 
U.S.C.  80a-37.  80a-39:  the  Investment 
Company  Act  of  1940,  as  amended.  15  U.S.C. 
80a-l  et  seq.;  unless  otherwise  noted.  *  *  * 
Section  270.32a-3  is  also  issued  under  Sec. 
6(c)  (15  U.S.C.  eOa-6{c)). 

2.  By  adding  §  270.32a-3  to  read  as 
follows: 

§  270.32a-3    Exemption  from  provision  of 
section  32(aK1)  regarding  the  time  period 
during  wtilcti  a  registered  management 
Investment  company  must  select  an 
Independent  public  accountant 

(a)  A  registered  management 
investment  company  ("company") 
organized  in  a  jurisdiction  that  does  not 
require  it  to  hold  regular  annual 
meetings  of  its  stockholders,  and  which 
does  not  hold  a  regular  annual 
stockholders'  meeting  in  a  given  fiscal 
year,  shall  be  exempt  in  that  fiscal  year 
from  the  requirement  of  section  32(a](l] 
of  the  Act  (15  U.S.C.  80a-31(a](l))  that 
the  independent  public  accountant 
("accountant")  be  selected  at  a  board  of 
directors  meeting  held  within  30  days 
before  or  after  the  beginning  of  the  fiscal 
year  or  before  the  annual  meeting  of 
stockholders  in  that  year,  provided,  that 
such  company  is  either: 

(1)  In  a  set  of  investment  companies 
as  defined  in  paragraph  (b)  of  this 
section,  if  not  all  the  members  of  such 
set  have  an  identical  fiscal  year  end  and 
if  such  company  selects  an  accountant 
at  a  board  of  directors  meeting  held 
within  90  days  before  or  after  the 
beginning  of  that  fiscal  year;  or 

(2)  Not  in  a  set  of  investment 
companies,  or  is  in  a  set.  each  of  whose 
members  has  the  same  fiscal  year  end, 
and  if  such  company  selects  an 
accountant  at  a  board  of  directors 
meeting  held  within  30  days  before  or  90 
days  after  the  beginning  of  that  fiscal 
year. 

(b)  For  purposes  of  this  rule,  "set  of 
^investment  companies"  means  any  two 
or  more  registered  management 
investment  companies  that  hold 
themselves  out  to  investors  as  related 
companies  for  purposes  of  investment 
and  investor  services,  and 

(1)  That  have  a  common  investment 
adviser  or  principal  underwriter,  or 

(2)  If  the  investment  adviser  or 
principal  underwriter  of  one  of  the 
companies  is  an  affiliated  person  as 
defined  in  section  2(al(3){C)  of  the  Act 
(15  U.S.C.  80a-2(a)(3)(C))  of  the 
investment  adviser  or  principal 


underwriter  of  each  of  the  other 
companies. 

By  the  Commission. 
lonathan  G.  Katz, 

Secretary. 

July  21, 1989. 

|FR  Doc.  89-17697  Filed  7-27-89;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

(Docket  No.  86F-0383] 

Food  Additives  Permuted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule.       | 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 

food  additive  regulations  to  provide  for 

the  safe  use  of  aspartame  as  a 

sweetener  in  fruit  spreads,  fruit 

toppings,  and  fruit  syrups.  This  action  is 

in  response  to  a  petition  filed  by  the 

NutraSweet  Co. 

dates:  July  28, 1989;  written  objections 

and  requests  for  a  hearing  by  August  28, 

1989. 

addresses:  Written  objections  to  the 

Dockets  Management  Branch  (HFA- 

305),  Food  and  Drug  Administration,  Rm. 

4-62.  5600  Fishers  Lane,  Rockville,  MD 

20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carl  L.  Giannetta,  Center  for  Food 

Safety  and  Applied  Nutrition  (HFF-334). 

Food  and  Drug  Administration.  200  C  St. 

SW..  Washington,  DC  20204,  202-426- 

5487. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  October  7, 1986  (51  PR  35693).  FDA 
announced  that  a  food  additive  petition 
(FAP  6A3963)  had  bean  filed  by  the 
NutraSweet  Co..  Box  1111.  4711  Golf  Rd.. 
Skokie.  IL  60076,  proposing  that 
§  172.804  Aspartame  (21  CFR  172.804)  be 
amended  to  provide  for  the  safe  use  of 
aspartame  as  a  sweetener  in  fruit 
spreads,  toppings,  and  syrups  where 
standards  of  identity  do  not  preclude  its 
use. 

The  agency  has  determined  that  the 
phrase  "use  of  aspartame  as  a 
sweetener  in  fruit  spreads,  toppings  and 
syrups"  used  in  the  filing  notice  may  be 
misinterpreted  to  reflect  uses  other  than 
the  requested  uses.  Therefore,  to  clarify 
the  intent  of  the  petition,  the  agency  has 


reworded  the  requested  use  to  "the  safe 
use  of  aspartame  as  a  sweetener  in  fruit 
spreads,  fruit  toppings,  and  fruit 
syrups."  Furthermore,  the  uses  approved 
by  this  amendment  do  not  include  the 
use  of  aspartame  in  food  products 
subject  to  the  standards  of  identity  for 
fruit  butters,  jellies,  preserves,  and 
related  products  or  for  fruit  pies  (21  CFR 
Parts  150  and  152).  The  introductory 
paragraph  of  §  172.804  provides  that 
aspartame  may  only  be  used  for  these 
purposes  "for  which  standards  of 
identity  established  under  section  401  of 
the  Act  do  not  preclude  such  use." 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe,  and  that  the 
regulations  should  be  amended  in 
§  172.804(c)  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  §  171.1(h),  the  agency 
will  delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  This 
action  was  considered  under  FDA's  final 
rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  28, 1989,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  abjections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
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which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  ^ 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  Part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
Part  172  continues  to  read  as  follows: 

Authority:  Sees.  201(s),  409,  72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s],  348);  21 
CFR  5.10  and  5.61. 

2.  Section  172.804  is  amended  by 
adding  new  paragraph  (c)(21)  to  read  as 
follows: 

§  172.804    Aspartame. 

***** 

(c)  *  •  * 


(21)  Fruit  spreads,  fruit  toppings,  and 
fruit  syrups. 

***** 

Dated:  July  18, 1989. 
Ronald  G.  Chesemore, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[PR  Doc.  89-17606  Filed  7-27-69:  8:45  am] 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  159a 
[DoD  5200.1-R] 

Information  Security  Program 
Regulation 

agency:  Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  This  amendment  adds 
material  that  was  inadvertently  omitted 
at  the  end  of  Appendix  A  to  32  CFR  Part 
159a,  printed  on  Tuesday,  June  27, 1989 
(54  FR  26998). 
EFFECTIVE  DATE:  June  1, 1986. 

PART  1S9a— [AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  E.0. 12356.  5  U.S.C.  301. 

2.  Appendix  A  is  amended  by  adding 
the  following  at  the  end  of  the  Appendix 
as  follows: 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  24, 1989. 

BILUNG  CODE  3810-01-M 


BEST  COPY  AVAILABLE 


Country 

•rnP  KSlTRPT           crrnPT                 rnNpTrjrNTTAj, 

Cd 

M 

^ 

United  Kingdom    TOP  SECRET           SECRET               CONFIDENTIAL          RESTRICTED 

Uruguay           ULTRA  SECRETO         SEJCRKTO                CONFinF.NCIAL            RFr.ERVADC 

*T1 

USSR 

CEKPETHo"°             CfcKPBTHO               HE  nonJIEXAWHft            OM   CJIH«£BMOrO 

Viet  Nam 
French 

TRES  SECRET          SECRET  DEFENSE       CONFIDENTIEL  DEFENSE   opc^J^orl^!! 

RtSTREI NTE 

Vietnaoese 

t5l-»^T                J^T                   KIN                    111  kJT 

< 

' 

2 

INTERNATIONAL     TOP  SECRET           SECRET                CONFIDENTIAL          (SEE 

2 

ORGANIZATION                                                                    CHAPTER  XI) 

1^ 

NATO              COSMIC  TOP  SECRET    NATO  SECRET           NATO  CONFIDENTIAL     NATO 

_- 

RESTRICTED 

NOTES: 

d1 

In  all  instances  foreign  security  classification  systems  are  not  exactly  parallel  to  the  U.S. 

system  and  exact  equivalent  classifications  cannot  be  stated.  The  classifications  given  above 

p5 

represent  the  nearest  comparable  designations  that  are  used  to  signify  degrees  of  protection  and 

M 

control  similar  to  those  prescribed  for  the  equivalent  U.S.  classifications. 

1 

"ATOMAL"  information  is  an  exclusive  designation  used  by  NATO  to  identify  "Restricted  Data"  or 

JO 

"Formerly  Restricted  Data"  information  released  by  the  U.S.  Governmei   to  NATO. 
,   •     1 

a" 

CO 
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32  CFR  Part  242 

[DoD  Directive  6010.7] 

Admission  Policies  and  Procedures  for 
the  School  of  Medicine,  Uniformed 
Services  University  of  the  Health 
Sciences 

agency:  Department  of  Defense. 
action:  Final  rule. 

summary:  This  amendment  makes 
administrative  changes  to  32  CFR  Part 
242.  It  also  raises  the  age  from  32  to  34 
years  old  for  a  Uniformed  Services 
University  of  the  Health  Sciences 
student  who  have  served  on  active  duty 
in  the  Armed  Forces  that  he  or  she  may 
exceed  the  normal  age  limitation  (age 
28)  by  a  period  equl  to  the  time  served 
on  active  duty  provided  he  or  she  does 
not  become  age  34  by  June  30  of  the  year 
of  admission. 

EFFECTIVE  DATE:  June  6. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Charles  Mannix,  Uniformed 
Services  University  of  the  Health 
Sciences,  4301  Jones  Bridge  Road, 
Bethesda,  MD  20814,  telephone  (703) 
295-3028. 

List  of  Subjects  in  32  CFR  Part  242 

Medical  and  dental  schools;  Military 
personnel. 

Accordingly,  32  CFR  Part  242  is 
amended  as  follows: 

PART  242-4  AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  10  U.S.C.  2112. 

2.  Section  242.4  is  amended  by 
revising  paragraph  (a)(2)  and  amending 
paragraph  (a)(5)(ii)  by  changing  "5210.9" 
to  5200.2". 

§242.4    Policies. 

*  *  *  *  « 

(a)  *  *  * 

(2)  Are  at  least  18  years  old  at  the 
time  of  matriculation,  but  have  not 
become  28  years  old  as  of  June  30  in  the 
year  of  admission.  However,  any 
student  who  has  served  on  active  duty 
in  the  Armed  Forces  may  exceed  the  age 
limitation  by  a  period  equal  to  the  time 
served  on  active  duty  provided  that 
student  has  not  become  34  years  old  by 
June  30  in  the  year  of  admission. 


§§  242.4, 242.5  and  242.7    [Amended] 

3.  Paragraphs  242.4(c].  242.5(d],  and 
242.7(c)  are  amended  by  changing 
"(Health  and  Environmental)  to  "(Health 
Affairs)". 


§242.10    [Amended] 

4.  Paragraph  242.10  is  amended  by 
changing  "(Comptroller)"  to  "(Health 
Affairs)." 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  24. 1989. 

[FR  Doc.  89-17612  Filed  7-27-89;  8:45  am] 

BILUNG  CODE  M10-10-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SWH-FRL-3620-3] 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Availability  of  data  pertaining 
to  the  hazardous  characteristics  of  CFC 
refrigerants  and  clarification  of  the 
applicabihty  of  RCRA  subtitle  C 
regulations  to  CFC  refrigerants. 

summary:  EPA's  Office  of  Air  and 
Radiation  has  been  undertaking  efforts 
to  encourage  the  recycling  of 
chlorofluorocarbons  (CFCs)  used  as 
refrigerants.  In  conducting  these  efforts, 
it  has  become  evident  that  many  people 
in  the  regulated  community  hold 
misconceptions  regarding  the 
applicability  of  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  to  CFCs  when  used  as 
refrigerants.  The  resulting  confusion  has 
often  served  to  hinder  the 
implementation  of  recycling  schemes 
designed  to  mitigate  the  adverse  impacts 
of  CFCs  on  the  environment,  in 
particular,  the  depletion  of  the  ozone 
layer.  Therefore.  EPA's  Office  of  Solid 
Waste  and  Emergency  Response  is 
publishing  today's  Notice  to  clarify  the 
apphcability  of  RCRA  Subtitle  C  to  CFC 
refrigerants.  In  addition,  today's  Notice 
announces  data  which  will  greatly 
simplify  the  burden  that  the  generator  of 
any  solid  waste  must  undertake  to 
determine  whether  the  solid  waste  is 
hazardous  by  demonstrating  that  CFC 
refrigerants  will  not  exhibit  a 
characteristic  of  a  hazardous  waste 
under  normal  operating  conditions. 
EFFECTIVE  DATE:  July  28. 1989. 
ADDRESS:  The  data  announced  in  this 
Notice  are  in  the  administrative  record 
identified  as  Docket  Number  F-89- 
CFCA-FFFFF  and  is  located  in  the  EPA 
RCRA  Docket  (located  in  Room  M2427) 
401  M  Street  SW.,  Washington,  DC 
20460.  The  docket  is  open  from  9:00  am 


to  4:00  pm,  Monday  through  Friday, 
except  for  pubUc  holidays.  To  review 
docket  materials,  the  public  must  make 
an  appointment  by  calling  (202)  475- 
9327.  The  pubHc  may  make  copies  of  the 
docket  materials  at  a  cost  of  $.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information  regarding  the 
applicabihty  of  RCRA  to  CFCs  or 
regarding  the  data  announced  in  this 
Notice,  contact  Mitch  Kidwell,  Office  of 
Solid  Waste  (OS-332),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW..  Washington,  DC  20460,  (202) 
475-8551.  For  information  regarding  the 
recycling  of  CFC  refrigerants,  contact 
Jean  Lupinacci.  Office  of  Air  and 
Radiation,  Global  Change  Division 
(ANR-445),  U.S.  Environmental 
Protection  Aj^ency,  401  M  Street  SW., 
Washington,  DC  20460,  (202)  382-7750. 

SUPPIXMENTARY  INFORMATION: 
Background 

On  May  19, 1980,  the  Environmental 
Protection  Agency  (EPA)  promulgated  a 
final  rule  pursuant  to  section  3001  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (RCRA).  This 
rule  (45  FR  33084)  specifically  listed  85 
process  wastes  as  hazardous  wastes 
and  approximately  400  chemicals  as 
hazardous  wastes  if  they  are,  or  are 
intended  to  be,  discarded.  It  also 
identified  four  characteristics  of 
hazardous  wastes  to  be  used  by  persons 
handling  a  solid  waste  in  determining 
whether  that  waste  is  a  hazardous 
waste  (see  40  CFR  Part  261  Subpart  C). 

The  list  of  hazardous  wastes  (see  40 
CFR  261.31-261.33)  includes  certain 
chlorofluorocarbons  (CFCs).  These 
CFCs  are  listed  as  certain  spent 
halogenated  solvents  from  non-specific 
sources  (i.e.,  FOOl  and  F002,  found  at  40 
CFR  261.31)  and  two  CFCs  are  listed  as 
commercial  chemical  products  (i  e., 
dichlorodifiuoromethane  (CFC-12)  and 
trichloromonofiuoromethane  (CFC-11), 
U075  and  U121,  respectively,  found  at  40 
CFR  261.33(f). 

Note:  FOOl  includes  all  chlorofluorocarbons 
used  in  degreasing:  F002  includes  only  limited 
chlorofluorocarbons,  including 
trichlorofluoromethane. 

The  applicability  of  RCRA  Subtitle  C 
regulations  to  CFCs  is  limitpd  to  three 
basic  scenarios:  (1)  Where  CFCs  are 
used  as  solvents  and  the  wastes 
containing  the  CFCs  meet  the  FOOl  and 
F002  listing  descriptions,  (2)  where 
either  dichlorodifiuoromethane  (CFC-12) 
or  trichloromonofiuoromethane  (CFC- 
11)  is  an  unused  commercial  chemical 
product,  off-specification  commercial 
chemical  product,  inner  liner  or 
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container  residue,  or  spill  residue  that  is 
(or  is  intended  to  be)  discarded,  or  (3) 
where  CFCs  are  solid  wastes  that 
exhibit  a  characteristic  of  hazardous 
waste.  However,  through  efforts  by 
EPA's  Office  of  Air  and  Radiation  to 
promote  the  recycling  of  CFC 
refrigerants,  it  has  become  evident  that 
some  confusion  exists  in  the  regulated 
community  regarding  the  RCRA 
regulatory  status  of  CFC  refrigerants. 
Today's  Notice  of  Data  Availability  will 
clarify  this  status. 

Clarificatioa  of  the  RCRA  Regulatory 
Statu*  of  CFCs  Used  as  Refrigerants 

By  way  of  clarifying  the  regulatory 
status  of  recycled  CFC  refrigerants,  the 
Agency  will  discuss  the  first  two 
scenarios  listed  above,  and  announce 
data  that  applies  to  the  third  scenario 
(i.e.,  whether  CFC  refrigerants  exhibit  a 
characteristic  of  hazardous  waste).  First, 
the  spent  solvent  listings  found  at  40 
CFR  261.31  (specifically,  CFCs  listed 
under  FOOl  and  F002)  apply  solely  to 
wastes  containing  hsted  solvents  when 
they  are  used  for  their  solvent 
properties.  CFCs  used  as  refrigerants  are 
not  typically  subject  to  the  spent  solvent 
listings  because,  as  refrigerants,  the 
CFCs  are  not  used  as  solvents.  Second, 
the  U-listings  found  at  40  CFR  261.33(f) 
apply  to  commercially  pure  grades  of 
listed  chemicals,  technical  grades,  and 
formulations  in  which  the  listed 
chemical  is  the  sole  active  ingredient. 
The  U-list  does  not  include  chemical 
mixtures  where  the  listed  chemical  is 
not  the  sole  active  ingredient,  and  does 
not  apply  to  chemicals  that  have  been 
used  for  their  intended  purpose.  Thus, 
CFC  refrigerants  that  are  removed  from 
a  refrigeration  system  and  are  reclaimed 
would  not  be  classified  as  I'commercial 
products,"  but  rather  would  be  classified 
as  "spent  materials."  If  the  CFC 
refrigerants  were  not  used  for  their 
solvent  properties,  they  could  not  be 
FOOl  or  F002  wastes,  and  thus,  these 
spent  materials  could  only  be  hazardous 
wastes  under  the  characteristics  of  40 
CFR  261.21-261.24. 

As  a  spent  material,  a  CFC  refrigerant 
is  a  solid  waste.  It  is  therefore  the 
generator's  responsibility  to  test  the 
waste  or  apply  knowledge  of  the  waste 
to  determine  whether  the  waste  exhibits 
a  characteristic  of  a  hazardous  waste 
(see  40  CFR  261.5(f)(1).  261.5(g)(1)  and 
262.11(c)).  The  characteristics  of  a 
hazardous  waste  (i.e.,  ignitability, 
corrosivity,  reactivity,  or  EP  toxicity)  are 
found  at  40  CFR  261.21-261.24.  The 
"generator"  includes  each  person,  by 
site,  whose  act  or  process  produces  a 
hazardous  waste,  or  whose  act  first 
causes  the  waste  to  become  subject  to 
regulation.  In  most  cases,  the  generator 


would  be  the  owner  of  the  refrigeration 
equipment,  as  well  as  the  service  person 
or  company  who,  in  servicing  the 
equipment,  collects  the  material  for 
reclamation  (i.e.,  there  may  be  "co- 
generator"  situations  (see  45  FR  a 
72026}).  This  Notice  announces  the 
availability  of  data  that  relate  to  a 
generator's  application  of  knowledge  of 
the  waste  in  addressing  the  possible 
hazardous  characteristic  of  corrosivity 
(see  40  CFR  261.22). 

The  Agency  has  previously 
determined  that  CFG  refrigerants  are  not 
likely  to  exhibit  a  characteristic  of  a 
hazardous  waste;  however,  the  Agency 
maintained  reservadons  regarding  the 
characteristic  of  corrosivity  (see  the  July 
21, 1988  letter  from  Sylvia  K.  Lowrance, 
Director  of  EPA's  Office  of  Solid  Waste 
to  Mr.  Marshall  R.  Turner,  Vice 
President  of  Racon  Refrigerants, 
included  in  the  docket  for  this  Notice). 
EPA  was  concerned  about  the  possible 
formation  of  hydrochloric  acid  due  to 
the  breakdown  of  the  CFCs  at  high 
compressor  temperatures.  EPA  has  since 
received  data  (included  in  the  docket  for 
this  Notice)  demonstrating  that  the 
conditions  under  which  CFC  refrigerants 
would  break  down  and  form 
hydrochloric  acid,  while  theoretically 
possible,  are  not  a  ;n'pctica1  possibility 
during  normal  use.  Generators  of  CFC 
refrigerants  that  are  reclaimed  are  not 
required  to  test  their  wastes  to 
determine  that  their  CFCs  are  not 
hazardous  wastes.  Of  course,  the 
generator  is  required  to  know  if  the  CFC 
is  a  hazardous  waste.  Therefore,  in 
circumstances  where  something  outside 
the  realm  of  normal  practice  may  cause 
a  CFC  refrigerant  to  exhibit  a 
characteristic  (e.g.,  a  CFC  refrigerant  is 
inadvertently  mixed  with  an  acid 
material),  generators  may  need  to 
determine,  using  testing  or  knowledge, 
whether  the  waste  is  hazardous.  Even  if 
the  material  is  a  haiardous  waste,  full 
Subtitle  C  management  standards  may 
not  apply.  Exemptions  for  household 
hazardous  waste  or  waste  from  small 
quantity  generators  may  apply  to  some 
of  these  wastes  (see  40  CFR  261.4(b)(1); 
40  CFR  261.5). 

The  Agency  notes,  however,  that  the 
preceding  discussions  pertain  to  Federal 
regulations.  While  EPA  strongly 
encourages  State  regulatory  agencies  to 
adopt  similar  regulations  to  facilitate  the 
recycling  of  CFC  refrigerants.  States  can 
and  do  have  their  own  regulations 
which  may  be  more  stringent  than 
Federal  regulations.  The  regulated 
community  is  advised  to  consult  the 
appropriate  State  regulatory  agency  to 
determine  the  State  regulatory  status  of 
CFC  refrigerants  that  are  recycled. 


List  of  Docket  Materials 

1.  July  21, 1988  letter  from  Sylvia  K. 
Lowrance,  Director  of  EPA  Office  of 
Solid  Waste,  to  Marshall  R.  Turner  of 
Racon  Refrigerants. 

2.  August  3, 1988  letter  from  Stephen 
O.  Andersen  and  Jean  Lupinacci  of  EPA 
Office  of  Air  and  Radiation  to  David  J. 
Stirpe  of  the  Air-Conditioning  and 
Refrigeration  Institute. 

3.  October  11, 1988  letter  from  David  J. 
Stirpe  of  the  Air-Conditioning  and 
Refrigeration  Institute  to  Stephen  O. 
Andersen  and  Jean  Lupinacci  of  EPA 
Office  of  Air  and  Radiation. 

4.  August  8, 1988  letter  from  David  J. 
Bateman  of  E.I.  du  Pont  de  Nemours  and 
Company  to  Stephen  O.  Andersen  of 
EPA  Office  of  Air  and  Radiation. 

5.  September  5, 1988  letter  from  R.E. 
Boberg  of  Allied-Signal  Inc.  to  David  J. 
Stirpe  of  the  Air-Conditioning  and 
Refrigeration  Institute. 

6.  September  28, 1988  letter  from  L. 
Denise  Pope  of  Racon  Inc.  to  David 
Stirpe  of  the  Air-Conditioning  and 
Refrigeration  Institute,  and  attachment 
entitled  "Development  of  Worst  Case 
Scenario." 

7.  August  25, 1988  EPA  internal 
memorandum  from  N.  Dean  Smith  of  the 
Industrial  Processes  Branch  to  Steve 
Andersen  of  the  Program  Development 
Division,  and  attachment  (an  excerpt 
from  "Test  Methods  for  Evaluating  Solid 
Wastes"  (SW-846}. 

8.  November  8, 1988  letter  from  J.E. 
Cox  of  American  Society  of  Heating, 
Refrigerating  and  Air-Conditioning 
Engineers,  Inc.  to  Jean  Lupinacci  of  EPA 
Office  of  Air  and  Radiation,  and  two 
enclosures:  "Rates  of  Thermal 
Decomposition  of  CHCLF2  and  CF2CL2" 
by  Frances  J.  Norton  (1957)  and 
"Reactions  of  Chlorofluorocarbons  with 
Metals"  by  B.J.  Eisemao  (1963). 

9.  June  10, 1988  letter  from  Harold  J. 
Lamb  of  Racon  Inc.  to  Joseph  M. 
McCuire  of  the  Air-Conditioning  and 
Refrigeration  Institute. 

10.  September  14, 1987  letter  from  L. 
Denise  Pope  of  Racon  Inc.  to  John  P. 
Goetz  of  the  Kansas  Department  of 
Health  and  Environment. 

11.  October  5, 1987  letter  from  John  S. 
Ramsey  of  the  Kansas  Department  of 
Health  and  Environment  to  L.  Denise 
Pope  of  Racon  Inc. 

12.  October  21, 1987  letter  from  L 
Denise  Pope  of  Racon  Inc.  to  John  S. 
Ramsey  of  the  Kansas  Department  of 
Health  and  Environment. 

13.  October  30, 1987  letter  from  John  S. 
Ramsey  of  the  Kansas  Department  of 
Health  and  Environment  to  L.  Den<se 
Pope  of  Racon  Inc. 
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14.  January  22, 1988  Racon  Inc. 
internal  memorandum  from  L.  Denise 
Pope  to  the  File. 

15.  February  1, 1988  letter  from 
Marshall  R.  Turner  of  Racon 
Refrigerants  to  Lee  Thomas, 
Administrator  of  EPA. 

16.  March  21, 1988  letter  from 
Matthew  A.  Straus  of  EPA 
Characterization  and  Assessment 
Division  to  Marshall  R.  Turner  of  Racon 
Inc. 

17.  May  20, 1988  internal  Racon  Inc. 
memorandum  from  L  Denise  Pope  to  the 
File. 

Date:  July  14, 1989. 
Robert  Duprey,  • 

Acting  Assistant  Administrator. 
[FR  Doc.  89-17383  Filed  7-27-89;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  54,  No.  144 
Friday,  July  28,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  oiles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  51 
[Docket  No.  FV-89-2001 
Pineapples;  Grade  Standards 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  would  revise  the 
voluntary  U.S.  Standards  for  Grades  of 
Pineapples.  The  Pineapple  "Growers 
Association  of  Hawaii  has  requested 
that  the  U.S.  standards  be  revised  to 
bring  them  in  line  with  current  cultural 
and  marketing  practices.  This 
association  represents  growers  and 
shippers  that  distribute  approximately 
84  percent  of  the  pineapples  consumed 
in  the  United  States.  The  Agricultural 
Marketing  Service  (AMS),  in 
cooperation  with  industry,  has  the 
responsibility  to  develop  and  improve 
standards  of  quality,  grade,  and 
packaging  in  order  to  encourage 
uniformity  and  consistency  in 
commercial  practices. 
DATES:  Comments  must  be  postmarked 
or  courier  dated  on  or  before  September 
26. 1989. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  seitt  in  duplicate  to  the 
Standardization  Section,  Fresh  Products 
Branch,  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  2056,  South  Building, 
Washington,  DC  20090-6456.  Comments 
should  make  reference  to  the  date  and 
page  numbers  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Philip  C.  Eastman,  at  the  above  address 
or  call  (202)  447-2482. 


SUPPLEMENTARY  INFORMATION:  This  rule 
has  been  reviewed  under  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
designated  as  "nonmajor"  under  criteria 
contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act,  the 
Administrator  of  AMS  has  determined 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  revision  of  the  U.S. 
Standards  for  Grades  of  Pineapples  will 
not  impose  substantial  direct  economic 
cost,  recordkeeping,  or  personnel 
workload  changes  on  small  entities,  and 
will  not  alter  the  market  share  or 
competitive  position  of  these  entities 
relative  to  large  businesses.  In  addition, 
this  action  proposes  changes  to  these 
U.S.  standards  which  will  bring  the 
standards  into  conformity  with  current 
marketing  practices. 

The  United  States  Standards  for 
Grades  of  Pineapples  were  last  revised 
on  February  23, 1953.  The  Pineapple 
Growers  Association  of  Hawaii  has 
requested  modifications  in  the  U.S. 
standards  that  include  the  following 
changes  in  requirements  for  the  grades 
and  definitions  of  terms,  new  terms  and 
definitions,  as  well  as  changes  and 
additions  in  the  scoring  limits  for 
defects. 

Changes  in  Requirements 

— ^The  current  standards  apply  only  to 
pineapples  with  tops,  while  the 
proposed  standards  would  apply  to 
pineapples  with  or  without  tops.  This 
change  in  the  requirements  would 
allow  pineapples  whose  tops  have 
been  cut  off  to  be  graded  and  certified 
to  a  U.S.  grade. 

—The  current  U.S.  Fancy  and  U.S.  No.  1 
grades  require  the  tops  to  be  straight 
and  reasonably  straight  respectively, 
while  in  the  proposed  standards  the 
tops  would  be  required  to  be 
moderately  straight  or  not  more  than 
moderately  curved  respectively.  These 
changes  in  straightness  requirements 
would  be  more  in  line  with  what  is 
now  commonly  accepted  in  the 
marketplace  and  allow  more 
pineapples  to  meet  either  the 
requirements  of  the  U.S.  Fancy  or  U.S. 
No.  1  grade. 

— The  U.S.  Fancy  grade  in  the  current 
standards  requires  tops  to  be  not  less 
than  5  inches  nor  more  than  iVz  times 


the  length  of  the  fruit.  The  U.S.  No.  1 
grade  in  the  current  standards 
requires  tops  to  be  not  less  than  4 
inches  nor  more  than  twice  the  length 
of  the  fruit.  With  current  cultural  and 
marketing  practices,  excessively  short 
tops  have  not  been  a  significant  factor 
affecting  sales  of  pineapples.  The 
elimination  of  the  minimum  top  length 
will  permit  pineapples  with  tops 
removed  to  be  graded  and  certified 
under  the  proposed  standards. 

— In  the  current  standarus,  fresh  cracks 
and  evidence  of  rodent  feeding  are 
scored  on  the  general  definitions  of 
damage  and  or  sericrus  damage.  The 
proposed  standards  would  require 
that  each  grade  be  free  from  these 
defects. 

— ^The  current  standards  make  no 
reference  to  overripe,  freezing,  or 
decay  of  the  tops.  The  proposed 
standards  would  make  these  "free 
from"  defects.  Overripe,  freezing,  and 
decay  in  the  tops  of  pineapples  are 
considered  by  the  pineapple  industry 
to  be  serious  disorders,  therefore  any 
amount  that  is  visible  would  be  a 
defect  in  the  proposed  standards. 

— Internal  breakdown,  is  currently 
scored  when  present  in  any  degree. 
The  pineapple  industry  feels  this  is 
too  restrictive  and  has  requested  that 
the  proposed  standards  provide 
specific  areas  of  the  pineapple  flesh 
which  might  be  light  to  medium  brown 
without  being  scored  as  a  defect.  This 
change  is  included  in  the  proposal. 

Changes  in  Definition  of  Terms 

— In  the  current  standards  "Mature"  is 
defined  as  the  stage  of  development 
which  will  ensure  completion  of  the 
ripening  process,  while  the  proposed 
standards  redefine  it  to  mean  a  stage 
of  development  where  a  pineapple  is 
usable  and  edible.  This  change  is  a 
more  easily  understood  definition  for 
mature,  and  indicates  pineapples 
which  meet  U.S.  grade  standards  must 
be  palatable. 

— "Well  trimmed"  in  the  current 
standards  means  the  stem  has  been 
cut  off  so  the  fruit  will  stand  straignt 
on  a  flat  surface.  In  the  proposed 
standards,  the  term  has  been  changed 
to  "Stems  removed"  which  means  the 
stem  is  removed  so  it  does  not  extend 
more  than  one  inch  below  the  base  of 
the  pineapple.  The  term  and  definition 
were  changed  in  the  proposed 
standards  to  be  more  in  line  with 
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what  is  currently  accepted  practice  in 
marketing  pineapples. 

-"Similar  varietal  characteristic  color" 
for  tops  in  the  current  standards 
means  that  at  shipping  point  the  tops 
are  of  good  green  color,  and  in 
receiving  markets  they  are  fairly  good 
green  color  and  relatively  free  from 
dryness  and  discoloration.  Because  of 
the  variation  in  natural  color  that 
sometimes  develops  in  the  tops  of 
pineapples,  the  proposed  standards 
would  redefine  similar  varietal 
characteristic  color  of  tops  to  mean 
that  the  tops  in  a  lot  may  vary  from 
green  to  reddish  green  color.  Since 
there  would  be  specific  scoring  limits 
in  the  Classification  of  Defects,  the 
proposed  standards  would  not  make 
reference  to  an  allowable  degree  of 
discoloration. 

-In  the  current  standards,  "Fairly 
uniform"  size  is  defined  for  counts  of 
18  or  less  in  standard  southeastern 
crates  as  a  variation  of  not  more  than 
%  inch  in  diameter  and  for  counts 
over  18  in  number  the  pineapples  may 
not  vary  more  than  Vz  inch  in 
diameter.  In  recent  years,  however, 
southeastern  crates  have  fallen  into 
disuse.  For  this  reason  and  to  provide 
a  simpler  way  to  establish  fairly 
uniform  size,  the  proposed  standards 
redefines  "Fairiy  uniform"  to  mean 


that  the  fruit  within  individual 
containers  do  not  vary  more  than  iVz 
pounds  from  smallest  to  largest. 

New  Terms  and  Definitions 

The  following  terms  and 
accompanying  definitions  are  included 
in  the  proposed  standards  because  they 
are  used  in  the  grading  and  certification 
of  pineapples. 
— ^"Frozen  (fruit)"  means  the  fruit  is 

Effected  by  freezing  so  that  some 

portion  is  in  a  hardened  state  with  ice 

crj'stals  present. 
— "Frozen  (tops)"  means  the  tops  are  to 

some  degree,  hardened  by  freezing 

with  ice  crystals  present. 
— "Freezing  injury  (fruit)"  means  the 

edible  flesh  is  glassy,  watersoaked, 

and/or  discolored  as  is  characteristic 

of  having  been  frozen. 
— "Freezing  injury  (tops)"  means  the 

leaf  tissue  is  glassy,  watersoaked, 

and/or  discolored  as  is  characteristic 

of  having  been  frozen. 
— "Shell"  means  the  external  surface  or 

rind  of  the  fruit. 
— "Flesh"  means  the  internal  edible 

portion  of  the  fruit. 
— "Decay"  means  breakdown  or 

disintegration  of  the  tops  or 

breakdown,  disintegriition  or 

fermentation  of  the  pineapple  caused 

by  bacteria  or  fungi. 


Tolerances — Changes  in  the  Method  for 
Determining  the  Amount  of  Defects 
Allowed  for  Samples  and  Lots 

In  the  current  standards  a  percentage 
is  used  for  the  amount  of  defects  in  the 
individual  samples,  as  well  as  for  a  lot 
of  pineapples  as  a  whole.  The  proposed 
standards  would  use  limits  that  are 
based  on  the  number  of  fruit  in  a  chart. 
This  method  would  be  easier  and  faster 
to  utilize  in  grading  pineapples,  in  that 
there  is  no  need  to  make  calculations  as 
with  percentages.  Generally,  the 
proposed  tolerances  are  similar  to  those 
in  the  current  standards. 

Size  and  Marking  Requirements 

The  proposed  standards  would  not 
change  the  size  and  marking 
requirements  in  the  current  standards. 

Changes  in  Scoring  Limits  in  the 
Classification  of  Defects 

Changes  in  the  proposed  standards 
include  the  addition  of  specific 
definitions  for  scoring  defects  where  the 
current  standards  has  only  a  general 
definition  for  injury,  damage,  and 
serious  damage.  There  are  also  changes 
in  the  scoring  limits  in  the  proposal 
which  are  more  specific  than  those  in 
the  current  standards. 


Changes  in  Limits  for  Defects  * 

[Injury— U.S.  Fancy] 


Tops: 
Discoloration 

Mechanical  or  ottier  means. 

Fruit 
Bruising 

Sunburn 

Gummosis 

Internal  l)reakdown 

Insects  and  insect  feeding . 

Healed  cracks 

Mechanical  or  other  means 


Current  standards 


Shipping  points,  the  tops  are  of  good  green  color  charac- 
teristic of  well-grown  pineapples,  and  in  the  receiving 
markets,  are  fairty  good  green  color  and  relatively  free 
from  dryness  and  discoloration. 

No  specific  limit  in  standards  * 

No  specific  limit  in  standards  * 

More  than  slightly  affecting  appearance 

Mora  than  very  slight 

No  specHk:  limit  in  standards ' 

No  specific  limit  in  standards  • 

No  specific  limit  in  standards  ' 

No  specific  limit  in  standards  ' _ 


Proposed  standards 


When  more  tlian  10  percent  of  the  crown  leaves  are 
discolored. 


When  physical  miury  (cleanliness,  mechanical  damage) 
more  than  slightly  affects  tt>e  appearance  of  the  pineap- 
ple. 

When  any  bruise  extends  into  flesh  more  V\an  Vt  inch  and 

wtien  a  bruise  or  combination  of  bruises  affects  an 

aggregate  area  of  a  circle  more  than  1^  inct>es  in 

diameter. 
Wt>en  there  is  bleaching  of  and  a  slight  softening  of  tne 

shell  affecting  an  aggregate  area  more  tt^n  1 V^  inches 

in  diameter. 
Wfien  gum  deposits  penetrate  into  tfie  flesh  or  causes 

discoloration  of  the  shell  affecting  an  aggregate  area 

mora  tfwi  Vt  irtch  in  diameter. 
When  ntore  than  5  percent  of  tfte  edible  flesh  has  a 

distinct  ligfit  t>rown  to  medium  t>rown  discokxation  wfiich 

more  than  slightly  detracts  from  ttw  appearance  or 

edible  quality  of  ttie  fruit 
When  an  aggregate  area  more  than  W  inch  in  diameter 

has  any  insects  attached  to  the  surface  (e.g.  scale)  or 

any  injury  from  insect  feeding,  which  more  than  slightly 

detracts  from  tne  appearance,  edible,  or  shipping  quality 

of  the  frwt. 
When  healed  cracks  more  than  slightly  detract  from  tfte 

appearance,  edible,  or  shipping  quality  of  t!he  fruit. 
When  physical  injury  (cleanliness,   mecfianical  damage) 

more  than  slightly  affects  tfie  appearance  or  edible 

quality  of  tfie  pineapple. 


■  Defects  are  based  on  a 
their  size. 

*  However,  can  apply  the 
quality  of  the  fruit 


10  size  fruit  (ten  4-pound  average  fruit  per  40  pound  box).  Accordingly  larger  or  smaller  fruit  are  permitted  to  have  defects  relative  to 
general  definition  limit  for  "Injury"  which  means  any  defect  which  more  than  slightly  affects  tfie  appearance  -^  the  edible  or  shipping 
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Changes  in  Limits  for  Defects  * 

[Damage(U.S.  No.  1)] 


Tops: 
Discoloration.. 


Crown  slips 

Mechanical  or  other  means.. 

Fruit 
Bruising 


Sunt)bm.. 


Gummosis.. 


Current  standards 


Shipping  points,  ttie  tops  are  of  good  green  color  charac- 
teristic of  well-grown  pineapples,  and  in  the  receiving 
marltets,  are  fairly  good  graen  color  and  relatively  free 
from  dryness  and  discoloration. 

Not  more  than  5  crown  slips,  not  more  than  2  of  which 
may  be  more  than  2%  inches  in  length. 

No  specific  limit  in  standards  ' 


No  specific  limit  in  standards  '  . 
No  specific  limit  in  standards  *  . 


No  speciRc  limit  in  standards ' 


Proposed  standards 


When  more  than  25  percent  of  the  crown  leaves  are 
discolored. 


Internal  breakdo»»n No  specific  Hmit  in  standards  * 


Insects  and  insect  feeding . 


When  more  than  5  crown  slips,  o#  when  more  than  2 
crown  slips  are  more  than  2%  inches  in  length. 

When  physical  injury  (cleanlir^ess,  mechanical  datrag^) 
materially  affects  the  appearance  of  the  pineapple. 

When  any  bruise  extends  into  flesh  r«ors  than  V4  inch,  and 
when  a  t>ruise  or  combination  of  bruises  affects  an 
aggregate  area  more  than  2V4  inclies  in  diameter. 

When  there  is  bleaching  of  and  a  moderate  softening  of 
the  shell  affecting  an  aggregate  area  more  than  2\'* 
inches  in  diameter. 

vyhen  gum  deposits  slightly  penetmte  into  the  flesh  or 
causes  discoloration  of  the  shell  affecting  an  aggregate 
area  more  than  Vi  inch  In  diametef. 

When  more  than  10  percent  of  the  edible  flesh  has  a  light 
to  niedium  brown  discoloration  which  materially  detracts 
from  the  appearance  or  edible  quality  of  the  fruit 

When  an  aggregate  area  ntore  thar  %  inch  in  diameter 
has  any  insects  attached  to  the  surface  (e.g.  scale)  or 
any  injury  from  insect  feeding,  wtilch  materially  detracts 
from  the  appearance,  edible,  or  shipping  quality  of  the 
fruit. 

When  healed  cracks  on  the  eyes  are  rnore  ttian  V*  inch  in 
width  and  not  more  than  1  inch  in  depth  or  which 
materially  detracts  from  the  appearance,  edible,  or  stiip- 
ping  quality  of  tt>e  fruit. 

When  healed  cracks  between  the  eyes  materially  affect 
the  appearance  of  the  fruit  s)>ell. 

When  physical  injury  (cleanliness,  mechanical  damage) 
materially  affects  the  appearance  or  edible  quality  of  the 
pineapple. 

»  Defects  are  based  on  a  10  si2e  fruit  (ten  4-pound  average  fruit  per  40  pound  box).  Accordingly  larger  or  smaller  fnjit  are  permitted  to  have  defects  relative  to 
their  sue.  ^      ^.^,         . .    .  ... 

»  However,  can  apply  the  general  definition  limit  for  "Damage"  which  means  any  defect  which  materially  affects  the  appearance,  or  the  edible  or  shipping  quality 
of  the  fruit. 

Changes  in  Limits  for  Defects  ' 

[Serious  Damage  (U.S.  No.  2)1 


Healed  cracks . 


Mechanical  or  ottier  means.. 


No  specific  limit  in  standards  - 


Not  badly  cracked 


No  specific  limit  in  standards ' 


Tops: 
Discoloration.. 


Mechanical  or  other  means.. 

Fwit 
Bruising 


Sunburn.. 


Current  standards 


Shipping  points,  ttw  tops  are  of  good  green  color  charac- 
teristic of  well-grown  pineapples,  and  in  ttie  receiving 
markets,  are  fairly  good  green  color  and  relatively  free 
from  dryness  and  discoloration. 

No  specific  limit  in  standards ' > 


No  specific  limit  in  standards ' 


Proposed  standards 


of  Vie 


Gummosis.. 


Internal  breakdown.. 


No  specific  limit  in  standards  ' 
No  specific  limit  in  standards 


.    I 


No  specific  limit  in  standards  ■  . 


When  more  than  50  percent  of  We  crown  leaves  are 
discolored. 

When  physical  injury  (cleanliness,  mechanical  damage) 
seriously  affects  the  appearance  of  the  pineapple. 

When  any  bruise  extends  into  flesh  more  than  y*  inch  and 
when  a  bruise  or  combinatkjn  of  bruises  affects  an 
aggregate  area  of  a  circle  more  than  3  inches  in  diame- 
ter. 

When  there  is  bleaching  of  and  severe  softening  of  the 
shell  affecting  an  aggregate  area  more  than  3  inches  in 
diameter. 

When  gum  deposits  readily  penfllrate  into  the  flesh  or 
causes  discokxation  of  the  shell  affecting  an  aggregate 
area  more  than  1  inch  in  diameto'. 

When  more  than  20  percent  of  the  edible  flesh  has  a 
distinct  medium  dark  brown  or  browrvblack  discokxation 
which  seriously  detracts  from  the  appearance  or  edible 
quality  of  the  fruit. 
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Changes  in  Limits  for  Defects  '—Continued 
[Serious  Damage  (U.S.  No.  2)] 


Current  standards 

Proposed  standards 

Insects  and  insect  feeding 

No  specific  limit  in  standards ' 

Wtien  an  aggregate  area  more  than  1  inch  in  diameter  has 
any  insects  attached  to  the  surface  (e.g.  scale)  or  any 
injury  from  insect  feeding  wtKh  sernusty  detracts  from 
the  appearance,  edible,  or  shtpping  quality  of  the  fnjit 

When  healed  cracks  on  the  eyes  are  more  ttian  ^  inch  in 
width  or  more  than  1  inch  in  depth  or  nvhich  seriously 
detract  from  the  appearance,  edihie,  or  shipping  quality 
of  thefnjit. 

When  healed  cracks  between  the  eyes  seriously  affect  the 
appearance  of  the  fnjit  shell. 

When  physical  injury  (cleanliness,  mechanical  damage) 
seriously  affects  the  appearance  or  edible  quality  of  the 
pineapple. 

Healed  cracks 

No  specific  limit  in  standards » „ ." 

No  specific  limit  in  standards  • 

Mechanical  or  other  means 

■  Defects  are  based  on  a  10  size  fruit  (ten  4-pound  average  fruit  per  40  pound  box).  Accordingly  larger  or  smaller  fruit  are  permitted  to  have  defects  relative  to 
their  size. 

'  However,  can  apply  the  general  definition  limit  or  "Serious  Damage"  which  means  any  defect  whch  seriously  affects  the  appearance,  or  the  edible  or  shipping 
quality  of  the  fruit. 


Grade  Standards  Format  Changes 

The  current  standards  are  organized 
to  contain  provisions  for  grades, 
unclassified  pineapples,  application  of 
tolerances,  size  and  marking 
requirements  and  definitions.  The 
proposed  standards  would  provide  for 
an  updated  format  for  the  standards  to 
reflect  current  formating  and 
organization  for  fresh  commodity 
standards. 

List  of  Subjects  in  7  CFR  Fart  51 

Fresh  fruits,  vegetables,  and  other 
products  (Inspection,  certification,  and 
standards). 

PART  51— [AMENDED] 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR  Part  51  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Part  51  continues  to  read  as  follows: 

Authority:  Sees.  203,  205,  60  Stat.  1087,  as 
amended,  1090  as  amended;  7  U.S.C.  1622, 
1624. 

2.  Subpart— United  States  Standards 
for  Pineapples  is  revised  to  read  as 
follows: 

Subpart— United  States  Standards  for 
Grades  of  Pineapples 

General 


Sec. 
51.1485 

General. 

Grades 

51.1486 
51.1487 
51.1488 

U.S.  Fancy. 
U.S.  No.  1. 
U.S.  No.  2. 

Tolerances 

51.1489    Tolerances. 

Size  anc 

51.1490 

Marking  Requirements 

Size  and  marking  requirements 

Sec. 
Definitions 

51.1491  Similar  varietal  characteristics. 

51.1492  Mature. 

51.1493  Overripe. 

51.1494  Stems  removed. 

51.1495  Well  formed. 

51.1496  Fairly  well  formed. 

51.1497  Fairly  uniform  in  size. 

51.1498  Freezing  injury  or  frozen  (fruit); 

51.1499  Freezing  injury  or  frozen  (tops). 

51.1500  Single  top. 

51.1501  Crown  slips. 

51.1502  Shell. 

51.1503  Flesh. 

51.1504  Similar  varietal  characteristic  color 
for  tops. 

51.1505  Decay. 

51.1506  Internal  breakdown. 

51.1507  Injury. 

51.1508  Damage. 

51.1509  Serious  damage.    - 

Classification  of  Defects 

51.1510  Classification  of  defects. 

Subpart— United  States  Standards  for 
Grades  of  Pineapples 

General 

§51.1485    General. 

(a)  Compliance  with  the  provisions  of 
these  standards  shall  not  excuse  failure 
to  comply  with  provisions  of  applicable 
Federal  or  State  Laws. 

(b)  These  standards  are  applicable  to 
fresh  pineapples  with  or  without  tops 
provided  that  pineapples  with  tops 
attached  or  with  tops  removed  may  not 
be  commingled  in  the  same  container. 

Grades 

§51.1486    U.S.  Fancy. 

"U.S.  Fancy"  consists  of  pineapples 
which  meet  the  following  requirements: 
.  (a)  Basic  requirements  for  fruit: 

(1)  Similar  varietal  characteristics; 

(2)  Mature; 

(3)  Well  formed;  and. 

(4)  Stems  removed. 


(b)  Basic  requirements  for  tops: 

(1)  Similar  varietal  characteristic 
color; 

(2)  Single  stem; 

(3)  Moderately  straight; 

(4)  Well  attached  to  fruit;  and, 

(5)  Not  more  than  Wi  times  the  length 
of  the  fruit. 

(c)  Fruit  free  from: 

(1)  Fresh  cracks; 

(2)  Ejviderce  of  rodent  feeding; 

(3)  freezing  injury  or  frozen; 
(4/Overripe;  and. 

(5)  Decay. 

(d)  Tops  free  from: 

(1)  Crown  slips; 

(2)  Freezing  injury  or  frozen;  and, 

(3)  Decay. 

(e)  Fruit  free  from  injury  by: 

(1)  Bruising; 

(2)  Sunburn; 

(3)  Gummosis; 

(4)  Internal  breakdown; 

(5)  Insects; 

(6)  Healed  cracks;  and, 

(7)  Mechanical  or  other  means. 

(f)  Tops  free  from  injury  by:  > 

(1)  Discoloration;  and, 

(2)  Insects. 

(g)  Tolerances.  (See  §  51.1489) 

§51.1487    U.S.NO.  1. 

"U.S.  No.  1"  consists  of  pineapples 
which  meet  the  following  requirements: 

(a)  Basic  requirements  for  fruit: 

(1)  Similar  varietal  characteristics; 

(2)  Mature; 

(3)  Well  formed;  and. 

(4)  Stems  removed. 

(b)  Basic  requirements  for  tops: 

(1)  Similar  varietal  characteristic 
color.  ^ 

(2)  Single  stem; 

(3)  Not  more  than  moderately  curved; 

(4)  Well  attached  to  fruit;  and, 

(5)  Not  more  than  twice  the  length  of 
the  fruit. 

(c)  Fruit  free  from: 
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(1)  Fresh  cracks; 

(2)  Evidence  of  rodent  feeding; 

(3)  Freezing  injury  or  frozen; 

(4)  Overripe;  and, 

(5)  Decay. 

(d)  Tops  free  from: 

{1)  Freezing  injury  or  frozen;  and, 
(2)  Decay. 

(e)  Fruit  free  from  damage  by: 

(1)  Bruising: 

(2)  Sunburn; 

(3)  Gummosis; 

(4)  Internal  breakdown; 

(5)  Insects; 

(6)  Healed  cracks;  and, 

(7)  Mechanical  or  other  means. 

(f)  Tops  free  from  damage  by: 

(1)  Discoloration; 

(2)  Crown  slips;  and, 

(3)  Insects. 

(gj  Tolerances.  (See  §  51.1489] 


951.14$8    U^.No.2. 

"U.S.  No.  2"  consists  of  pineapples 
which  meet  the  following  requirements: 

(a)  Basic  requirements  for  fruit: 

(1)  Similar  varietal  characteristics; 

(2)  Mature;  and. 

(3)  Fairly  well  formed. 

(b)  Basic  requirements  for  tops: 

(1)  Similar  varietal  characteristic 
colon 

(2)  Well  attached  to  fruit; 

(3)  Not  completely  curved  over  and, 

(4)  Not  more  than  two  fairly  well 
developed  stems. 

(c)  Fruit  free  from; 
[l]  Fresh  cracks; 

(2)  Evidence  of  rodent  feeding; 

(3)  Freezing  injury  or  frozen; 

(4)  Overripe;  and, 

(5)  Decay. 

(d)  Tops  free  from: 

(1)  Freezing  injury  or  frozen;  and. 

(2)  Decay. 


(e)  Fruit  free  from  serious  damage  by: 

(1)  Bruising;  j 

(2)  Sunburn;  I 

(3)  Gummosis; 

(4)  Internal  breakdown; 
[5]  Insects; 

(6]  Healed  cracks;  and. 

[7]  Mechanical  or  other  means. 

(f)  Tops  free  from  serious  damage  by: 
(1)  Discoloration;  and, 

(2]  Insects. 

(g)  Tolerances.  (See  §  51.1489) 

Tolerances 

§51.1489    Tolerances. 

In  order  to  allow  for  Tariations 
incident  to  proper  grading  and  handling 
in  each  of  the  foregoing  grades,  based 
on  sample  inspection,  the  number  of 
defective  specimens  in  the  individual 
sample,  and  the  number  of  defective 
specimens  in  the  lot  shall  be  within  the 
limitations  specified  in  Tables  I  and  II. 


Table  I.— Shipping  Point  » 


[Numt)er  of  2&-Count  Samples '] 

I 

Factor 

Grades 

AL« 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

81 

22 

23 

24 

25 

Decay „ 

Oamaga,  Serious  Damage  (Induc- 
ing Decay). 

Total  Detects.  Including  Injury. 
Damage,  Serious  Damage,  and 
Decay. 

AO 

U.S.  Fancy,  U.S. 

No.  1. 
Al 

1 
4 

6 

0 
3 

4 

«0 

4 

7 

1 
5 

10 

13 

♦1 
6 

15 

2 
9 

18 

2 
10 

20 

*2 

11 

22 

3 

12 

25 

3 
14 

27 

3 

15 

29 

3 

16 

32 

3 
34 

*3 

18 

36 

4 

19 

39 

4 
20 

41 

4 
21 

43 

4 
22 

45 

4 
23 

48 

•4 

24 

50 

5 
25 

52 

5 
26 

54 

5 
27 

57 

5 

28 

59 

5 

29 

61 

26 


27 


28 


29 


30 


31 


32 


33 


34 


35 


36 


37 


38 


39 


40 


41 


42 


43 


44 


45 


46 


47 


48    49    50 


Decay — _ 

Damage,  Serious  Damage  (Including 

Decay). 
Total     Defects     hwluding     Injury. 

Damage,   Serious  Damage,  and 

Decay. 


8 
47 

100 


8 
48 

103 


8 
49 

105 


8 

50 

107 


51 
109 


9 
52 

111 


9 
53 

113 


*9 
54 

116 


•Shipping  point  as  used  in  Iheee  standards,  means  tfie 
shipments,  or  in  tne  case  of  sn«ments  from  outside  ttte  conti 
*All-AtMoiute  iHTm  permmed  m  individual  25<ount  sample. 

*  Sample  size— 25  count 

*  Preterreo  number  of  samptes  for  this  acceptance  number, 


of  origin  of  the  shipment  In  the  production  area  or  at  port  of  loading  for  ship  stores  or  oversees 
'  States,  the  port  of  entry  into  tne  United  States. 


Table  II— En  Route  or  at  Destination  » 

[The  number  of  samples  examined  ahaN  correspond  to  the  number  o(  containers  in  the  lot  shown  in  chart  (a).  The  total  number  of  defects  may  not  exceed  that 

shoiwn  for  the  total  number  of  fruit  examined  in  chan  (b)] 


Number  of  containers  in  the  lot 

1  to  150 

151  to  300 

301  to  750 

751  to  1200 

Chart  (a): 

J 

4 

6 

1. 

10 

Factor 


Grades 


Absolute 
limit 


Numt)er  of  25  count  samples 


8 


10 


Chart  (b): 

Decay 

Damage     (U.S.     Fancy)     or     Serious 

Damage  (US.  NO.  1)  by  Permanent 

Defects.  Exdudmg  Decay. 
Total  Damage  (U.S.  Fancy)  or  Sertoua 

Damage  (US.  NO.  1)  Inchxfing  Decay. 


AN 

U.S.  Fancy,  U.S.  Ite.  1.. 

U.S.  Fancy,  U.S.  IMo.  1. 


10 


4 
11 


13 


5 

14 


15 
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Factor 


Total  Permanent  Defects 

Total  Defects. 

Total  Number  Fruit  Examined. 


Grades 


All.. 
All.. 


Absolute 
bmit 


7 

8 

50 
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Number  of  25  count  samples 


13 

14 

100 


6 


18 

19 

150 


'  En  Route  or  at  designation  means  any  point  other  than  shipping  point  as  described  on  Page  21.  Table  I.  Footnote  1.  Shipping  Potnt 


8 


22 

25 

20C 


10 


27 

30 

250 


Size  and  Marking  Requirements 

§  51.1490    Size  and  marking  requirements. 

(a)  The  pineapples  in  each  container 
shall  be  fairly  uniform  in  size  and  the 
count  shall  be  plainly  stamped, 
stenciled,  or  otherwise  marked  on  the 
container. 

(b)  In  order  to  allow  for  variations 
incident  to  proper  packing,  not  more 
than  5  percent  of  the  packages  in  any  lot 
hiay  fail  to  meet  the  requirements 
pertaining  to  size  and  marking. 

DeHnitions 

§  51.1491    Similar  varietal  characteristics. 

"Similar  varietal  characteristics" 
means  the  pineapples  in  any  lot  are 
similar  in  type  and  character  of  growth. 

§51.1492    Mature. 

"Mature"  means  the  pineapple  has 
reached  the  stage  of  development  where 
ripening  has  progressed  to  a  degree 
where  the  fruit  is  usable  and  edible. 

§51.1493    Overripe. 

"Overripe"  means  the  fruit  is  soft  and 
past  commercial  utility. 

§  5 1 . 1 494    Stems  removed. 

"Stems  removed"  means  the  stem.at 
the  base  of  the  fruit  has  been  removed 
so  that  it  does  not  extent  more  thjn  one 
inch  beyond  the  outermost  bottom 
portion  of  the  butt  of  the  fruit. 

§51.1495    Well  formed. 

"Well  formed"  means  the  fruit  shows 
good  shoulder  development  and  is  not 
lopsided  or  distinctly  pointed,  and  that 
the  sides  are  not  noticeable  flattened. 


§51.1496    Fairly  well  formed. 

"Fairly  well  formed"  means  the  fruit  is 
not  excessively  lopsided,  or  excessively 
flattened  at  the  shoulders  or  sides. 

§  51.1497    Fairly  uniform  in  size. 

"Fairly  uniform  in  size"  means  the 
weight  of  fhe  fruit  within  individual 
containers  does  not  vary  more  than  1  Vi 
pounds  from  smallest  to  largest. 

§  5 1 . 1 498    Freezing  injury  or  frozen  (fruit). 

(a)  "Freezing  injury  (fruit)"  means  the 
edible  flesh  is  glassy,  watersoaked,  and/ 
or  discolored  characteristic  of  having 
been  frozen. 

(b)  "Frozen  (fruit)"  means  the  fruit  is 
affected  by  freezing  so  that  some 
portion  is  in  a  hardened  state  with  ice 
crystals  present. 

§  51.1499    Freezing  injury  or  frozen  (tops). 

(a)  "Freezing  injury  (tops)"  means  the 
leaf  tissue  is  glassy,  watersoaked,  and/ 
or  discolored  as  is  characteristic  of 
having  been  frozen. 

(b)  "Frozen  (tops)"  means  the  tops  are 
to  some  degree,  hardended  by  freezing 
with  ice  crystals  present. 

§51.1500    Single  top. 

"Single  top"  means  the  fruit  has  only 
one  prominent  main  stem  at  the  crown 
of  the  fruit. 

§51.1501    Crown  slips. 

"Crown  slips"  means  the  small 
secondary  top  growths  at  the  crown  of 
the  fruit. 

§51.1502    Sttell. 

"Shell"  means  the  external  hard 
surface  or  rind  of  the  fruit. 

§51.1503    Flesli. 

"Flesh"  means  the  internal  edible 
portion  of  the  fruit. 

§  51.1510  CLASSIFICATION  OF  DEFECTS  ' 


Defects 


Tops: 


Discloration . 
Crown  slips . 


Mechanical    or    other 
means. 


§  51.1504    Similar  varietal  characteristic 
color  for  tops. 

"Similar  varietal  characteristic  color 
for  tops"  means  the  tops  in  a  lot  may 
vary  from  a  characteristic  green  to 
reddish-green  color. 

§51.1505    Decay. 

"Decay"  means  breakdown  or 
disintegration  of  the  tops  or  breakdown, 
disintegration  or  fermentation  of  the 
pineapple  caused  by  bacteria  or  fungi. 

§  51.1 506    Internal  breakdown. 

"Internal  breakdown"  means  a 
physiological  deterioration  which  results 
in  a  watersoaked  or  brown  or  blackish 
discoloration. 

§51.1507    Injury. 

"Injury"  means  any  defect  listed  in 
the  Classification  or  Defects  section  or 
any  other  defect  or  combination  of 
defects  which  more  than  slightly 
detracts  from  the  appearance,  edible,  or 
shipping  quality  of  the  fruit. 

§51.1508    Damage. 

"Damage"  means  any  defect  listed  in 
the  Classification  of  Defects  section  or 
any  other  defect  or  combination  of 
defects  which  materially  detracts  from 
the  appearance,  edible,  or  shipping 
quality  of  the  fruit. 

§51.1 509    Serious  damage. 

"Serious  damage"  means  any  defect 
listed  in  the  Gla^sTFTcation  of  Deiec'.s 
section  or  any  other  defect  or 
combination  of  defects  which  seriously 
detracts  from  the  appearance,  edible,  or 
shipping  quality  of  the  fruit. 

Classification  of  Defects 


Injury 


Damage 


When  more  than  10  percent  of  ttie  crown 

leaves  are  discolored. 
Free  from 


When  physical  injury  (cleanliness,  mechani- 
cal damage)  nwre  than  slightly  affects 
the  appearance  of  the  pineapple. 


When  more  than  25  percent  of  crown 
leaves  are  discolored. 

When  more  than  5  crown  slips  or  when 
more  than  2  are  over  2%  Inches  in 
length. 

When  physical  injury  (cleanliness,  n>echanl- 
cal  damage)  materially  affects  the  ap- 
pearance of  tt>e  pineapple.         t- 


Senous  dantage 


When  more  than  50  percent  of  the  crown 
leaves  are  discolored. 


When  physical  injury  (cleanliness,  mechani- 
cal damage)  senously  affects  tfie  appear- 
ance of  the  pir>eapple. 


I 
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S  51.1510  Classification  of  defects  '—Continued 


Defects 


Injury 


Damage 


SeriouB  damage 


Fruit 


Bniisififl. —. 


Sunburn. 


Gumnosis.c 


Interrul  breakdown . 


Insects     and     insect 
feeding. 


Healed  cracks 


Mechank:al    or    other 
means. 


When  any  bruiae  extends  inio  flesh  more 
than  y«  inch  and  when  a  bruise  or  combi- 
nation of  bnises  affects  an  aggregate 
area  of  a  circle  more  ttian  iMi  irv:lies  In 
diameter. 

When  there  is  bleaching  of  and  a  slight 
softenirtg  of  the  shell  affecting  an  aggre- 
gate area  more  than  1  Vj  Inches  in  diam- 
eter. 

When  gum  deposits  penetrate  Into  tt>e 
flesh  or  causes  discoloration  of  the  shell 
affecting  an  aggregate  area  more  than  % 
irtches  in  diameter. 

When  mora  tftan  5  percent  of  the  edible 
flesh  has  a  distinct  light  brown  to 
medkim  brown  discoloration  wtiich  more 
than  slightly  detracts  from  the  appear- 
ance of  edible  quality  of  the  fnjit. 

When  an  aggregate  area  more  than  V:  inch 
in  diameter  has  any  insects  attached  to 
the  surface  (e.g.  scale)  or  any  injury  from 
Insect  feedbig,  which  more  than  ttie  ap- 
pearance, edible,  or  shipping  quality  of 
thefnjit. 

When  healed  cracks 
mora  than  slightly 
detract  from  the  ap- 
pearance, edible,  or 
shipping. 


When  physical  injury  (cleanliness,  mechani- 
cal damage)  more  than  slightly  affecis 
the  appearance  or  edible  quality  of  the 
pineapple. 


When  any  bruise  extends  into  flesh  more 
tt«n  W  inches  and  wt>en  bruise  or  com- 
binatk>n  of  txuises  affects  an  aggregate 
arM  more  than  2^  inches  in  diameter. 

When  there  is  bleaching  of  and  a  moderate 
softening  of  ttw  sheR  affecting  an  aggre- 
gate area  more  than  2V*  inches  in  diam- 
eter. 

When  gum  deposits  slightly  penetrate  into 
the  flesh  or  causes  discoloration  of  the 
shell  affecting  an  aggregate  area  more 
than  '/t  inch  in  diameter. 

Whar  more  than  10  percent  of  the  edible 
flesh  has  a  light  to  medium  brown  discol- 
oration which  matenally  detracts  from  the 
appearance  or  edible  quality  of  the  fruit 

When  an  aggregate  area  more  than  %  inch 
in  diameter  has  any  insects  attached  to 
the  surface  (e.g.  scale)  or  any  injury  from 
insect  feeding,  which  matenally  detracts 
from  tt)e  appearance,  editile,  or  shipping 
quality  of  the  fruit. 

Whan  healed  cracks  on  the  eyes  are  more 
ttien  y4  inch  in  width  and  not  more  than 
1  inch  in  depth  or  which  materially  de- 
tect from  the  appearance,  edit:le,  or 
shipping  quality  of  tlie  fruit. 

When  healed  cracks  between  the  eyes  ma- 
terially affect  the  appearance  of  the  fnjIt 
shell. 

When  physical  injury  (cleanliness,  mechani- 
cal damage)  materially  affects  the  ap- 
pearance or  edible  quality  of  the  pineap- 
ple. 


When  any  bruise  eKtends  into  flesh  more 
than  %  Inch  and  when  a  bruise  or  combi- 
nation of  bruises  affects  an  aggregate 
area  Of  a  circle  more  than  3  inches  in 
diameter. 

When  there  is  bleaching  of  and  servere 
softening  of  the  theN  affecting  an  aggre- 
gate area  more  f)an  3  inches  in  diame- 
ter. 

When  gum  deposits  readily  penetrate  into 
the  flesh  or  causes  discoloratton  of  the 
shell  affecting  an  aggregate  area  more 
than  1  inch  in  diameter. 

When  more  than  20  percent  of  the  edible 
flesh  has  a  distinct  medium  to  dark 
brown  or  brow— black  discokxation 
which  seriously  detracts  from  the  appear- 
ance or  edible  ouaMy  of  the  fruit 

When  an  aggregate  area  more  tt>an  1  inch 
in  diameter  has  any  insects  attached  to 
the  surface  (e.g.  scale)  or  any  injury  from 
insect  feeding  whKh  seriousty  detracts 
from  the  appearance,  edible,  or  shipping 
quality  of  ttie  fruit 

When  healed  cracks  on  the  eyes  are  more 
than  V^  inch  in  width  or  more  than  1  irKh 
in  depth  or  which  seriously  detract  from 
the  appearance,  edible,  or  shipping  qual- 
ity of  the  fruit. 

When  healed  cracks  between  the  eyes  se- 
riously affect  appearance  of  ttie  fruit 
shell. 

When  physical  injury  (cleanliness,  mechani- 
cal damage)  seriously  affects  the  appear- 
ance of  edible  <|uality  of  the  pineapple. 


■  Qassificatk>n  of  Defects  is  based  on  a  10  size  fruit  (ten,  4-pound  average  fruit  per  40  pound  box).  Accordingly  larger  or  smaller  fniit  are  permitted  to  have 
defects  relative  to  ttieir  see. 


Dated:  July  20, 1989. 
Kenneth  C.  Qayton, 

Acting  Administrator. 

[FR  Doc.  89-17411  Filed  7-27-«9;  8:45  am] 
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Rural  Electrification  Administration 
7  CFR  Part  1754 
RIN  0572-AA32 

Advance  and  Disbursement  of 
Funds— Telephone  Loan  Program 

July  6, 1989. 

agency:  Rural  Electrification 

Administration,  USDA. 

action:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 


3it)r 


Administration  pit)poses  to  amend  Part 
1754,  Advance  and  Disbursement  of 
Funds — Telephone  Loan  Program,  of 
Chapter  XVII  in  Title  7  of  the  Code  of 
Federal  Regulations  by  amending 
§  1754.9.  This  amendment  shall  provide 
for  the  orderly  advance  of  funds  on 
telephone  loans. 

All  telephone  loan  program  borrowers 
will  be  affected  by  this  amendment  to 
§  1754.9 

DATE:  Public  comments  concerning  this 
proposed  rule  must  be  received  by  REA 
no  later  than  September  11, 1989. 
ADDRESS:  Comments  may  be  mailed  to 
F.  Lamont  Heppe,  Jr.,  Chief,  Loans  and 
Management  Branch, 
Telecommunications  Staff  Division, 
Rural  Electrification  Administration, 
Room  2250,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  Comments  received  may  be 


inspected  in  Room  2250  between  8:15 
a.m.  and  4:45  p.m. 

FOR  FURTHER  INFORMATION  CONTACT. 

F.  Lamont  Heppe,  Jr.,  Chief,  Loans  and 
Management  Branch, 
Telecommunications  Staff  Division, 
Rural  Electrification  Administration, 
Room  2250,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  telephone  number  (202)  382- 
8530.  The  Draft  Regulatory  Impact 
Analysis  describing  the  options 
considered  in  developing  this  rule 
amendment  is  available  on  request  from 
the  above  named  individual. 

SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  in  conformity  with  Executive 
Order  12291,  Federal  Regulation.  This 
action  will  not  (1]  have  an  annual  effect 
on  the  economy  of  $100  miUion  or  more; 
[2]  result  in  a  major  increase  in  costs  or 
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prices  for  consumers,  individual 
industries.  Federal,  state  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
this  rule  has  been  determined  to  be  "not 
major.". 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1989  (42  U.S.C.  4321  et  seq.  (1976)) 
and,  therefore,  does  npt  require  an 
environmental  impact  statement  or  an 
environmental  assessment. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851.  Rural  Telephone  Ix)ans  and     i 
Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  For  the  reasons 
set  forth  in  the  final  rule  related  Notice 
to  7  CFR  Part  3015,  Subpart  V  (50  FR 
47034,  November  14, 1985).  this  program 
is  excluded  from  the  scope  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  rule  amendment  contains  no 
information  or  recordkeeping 
requirements  which  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507  et, 
seq.). 

Background 

Historically,  REA  has  advanced  loan 
funds  against  the  oldest  loans  first  and 
in  the  case  of  concurrent  REA-RTB 
loans,  against  die  RTB  loans  first.  The 
Agriculture  Appropriations  Act  for 
Fiscal  Year  1989,  Pub.  L  100-460, 
permits  borrowers  to  select  the  loans 
funds  are  advanced  against  during  fiscal 
year  1989. 

Since  Government  loans  and 
guarantees  are  made  for  specific 
projects  and  purposes,  it  is  important  in 
maintaining  the  integrity  of  a  loan  to 
advance  the  funds  from  a  particular  loan 
against  the  specific  projects  and 
purposes  approved  for  that  loan  rather 
than  some  other  loan.  The  proposed  rule 
achieves  this  by  tjing  the  advance  of 
funds  to  the  particular  loan  containing 
the  purposes  to  be  financed  by  the 
advance.  For  example,  if  a  borrower 
receives  a  $500,000  loan  to  purchase  a 
central  office  switch,  monies  advanced 
f  jr  that  switch  will  be  advanced  from 
that  loan. 


When  concurrent  REA-RTB  loans  are 
involved,  the  funds  for  jointly  financed 
purposes  (generally,  all  but  the  RTB 
Class  B  stock)  will  be  advanced 
proportionally.  For  example,  a  borrower 
receives  concurrent  REA-RTB  loans  in 
the  amount  of  $1,020,000.  $600,000  of 
REA  loan  funds  and  $420,000  of  RTB 
loan  funds  (including  $20,000  for  the 
purchase  of  Class  B  stock).  If  no  funds 
have  been  advanced  as  of  October  1, 
1989,  each  advance  for  a  jointly 
financed  loan  purpose  will  consist  of  60 
percent  REA  loan  funds  ($600,000/ 
$1,000,000)  and  40  percent  RTB  loan 
funds  ($400,000/$l,000,000).  Funds  for 
the  purchase  Class  B  stock  will  be 
advanced  from  die  RTB  loan  only.  If. 
however,  on  October  1. 1989.  some  funds 
had  already  been  advanced,  then  the 
proportionment  factor  will  be  based  on 
the  unadvanced  amounts  on  that  date  of 
REA  and  RTB  funds  available  for  jointly 
financed  purposes.  For  example,  if 
$220,000  of  RTB  loan  funds  (including 
$20,000  for  the  purchase  of  Class  B 
Stock)  had  been  advanced  prior  to 
October  1. 1989.  each  advance  for  a 
jointly  financed  loan  purpose  will 
consist  of  75  percent  REA  loan  funds 
(S600,000/$800.000)  and  25  percent  RTB 
loan  funds  ($200,000/$800,000). 

List  of  Subjects  in  7  CFR  Part  1754 

Loan  programs — communications, 
Telecommimications,  Telephone. 

Therefore,  REA  hereby  proposes  to 
amend  7  CFR  Part  1754  as  follows: 

PART  1754— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  1754  continues  to  read  as  follows: 

Authority:  U.S.C.  901  et  seq..  7  U.S.C.  1921 
et  seq. 

§1754.92    [Amended] 

2.  Present  §  1754.9(a)  is  removed. 

3.  Present  S  1754.9  (b).  (c).  and  (e)  are 
designated  5  1754.9  (c),  (d),  (e),  and  (f) 
respectively. 

4.  Section  1754.9  (a)  and  (b)  are  added 
to  read  as  follows: 

§1754.9   Order  and  method  Of  advances  Of 
telephone  loan  funds. 

(a)  Until  October  1, 1989,  borrowers 
may  specify  the  sequence  of  advances 
of  funds  under  any  combination  of 
approved  telephone  loans  from  REA, 
RTB,  or  FFB,  pursuant  to  Pub.  L 100-460. 
If  the  borrower  does  not  specify  the 
sequence,  REA  will  contact  die 
borrower  to  determine  the  sequence. 

(b)  Beginning  October  1. 1989.  funds 
for  an  approved  purpose  will  be 
advanced  against  the  loan  in  which 
funds  were  included  for  that  purpose. 
When  concurrent  REA-FTB  loans  are 


made,  some  purposes  tnay  be  associated 
with  only  one  loan,  such  as  purchase  of 
RTB  stoclc.  which  ig  always  associated 
with  the  RTB  loan.  Most  concurrent 
REA-RTB  loan  purposes,  however,  are 
jointly  financed  with  funds  included  in 
both  loans.  Advances  will  be  made  as 
follows: 

(1)  When  a  puipose  is  associated  with 
only  one  loan,  funds  for  that  purpose 
Will  be  advanced  against  that  loan. 

(2)  Advances  for  purposes  jointly 
financed  by  concurrent  REA-RTB  loans 
will  be  advanced  simultaneously  against 
the  loans  in  proportion  to  the  amounts  in 
the  loans  for  such  purposes.  REA  will 
calcuate  the  proportionment  factor, 
which  will  specify  the  proportional 
amount  of  funds  from  the  REA  and  RTB 
loans  to  be  used  for  each  advance  for 
jointly  financed  purposes. 

(i)  If  no  advances  were  made  prior  to 
October  1. 1989,  the  proportionment 
factor  for  jointly  financed  purposes  will 
be  based  on  the  originally  approved 
amounts  in  the  loan  for  such  purposes. 

(ii)  If  the  concurrent  REA-RTB  loans 
were  partially  advanced  as  of  October  1, 
1989.  the  proportionment  factor  for 
jointly  financed  purposes  will  be  based 
on  the  unadvanced  funds  remaining  in 
the  loans  for  such  purposes  as  of 
October  1. 1989. 

(iii)  When  a  purpose  is  associated 
with  only  one  loan  that  is  part  of 
concurrent  REA-RTB  loans,  such  as 
purchase  of  RTB  stock,  the  amount  for 
that  purpose  will  be  excluded  by  REA  in 
determining  the  proportionment  for 
jointly  financed  purposes. 

(iv)  REA  will  notify  the  borrower  of 
[a]  the  amount  included  in  the 
concurrent  REA-RTB  loans  that  is  not 
associated  with  jointly  financed 
purposes,  and  [b]  the  proportionment 
factor  that  will  be  used  for  advances  for 
jointly  financed  purposes.  For 
concurrent  REA-RTB  loans  approved 
before  October  1. 1989,  the  borrower 
will  be  notified  at  the  time  of  the  first 
advance  subject  to  this  rule.  For 
concurrent  REA-RTB  loans  approved  on 
or  after  October  1, 1989,  the  borrower 
will  be  notified  at  the  time  of 
notification  of  loan  approval. 

(3)  Funds  applied  from  prior  loans  to 
subsequent  loan  purposes  will  be 
advanced  before  funds  from  subsequent 
loans  following  the  provisions  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 

Dated:  July  12, 1989. 
John  N.  Amesen, 

Acting  Administrator,  Rural  Electrification 

Administration. 

[FR  Doc.  89-17682  Filed  7-27-«9: 8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airepacc  Docktt  Na  89-ACE-18] 

Proposed  Alteration  of  Transition 
Area— Emporia,  Kansas. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).  ■» 

summary:  This  notice  proposes  to  alter 
the  700-foot  transition  area  at  Emporia, 
Kansas,  to  provide  additional  controlled 
airspace  for  aircraft  executing 
instrument  approaches  to  the  Emporia, 
Kansas,  Municipal  Airport.  The  existing 
transition  area  designation  at  this 
location  delineates  two  extensions  of  8 
and  12.5  miles,  respectively,  but  fails  to 
contain  a  description  of  thexadius 
surrounding  the  airport.  The  intent  of 
this  proposal  is  to  include  a  5-mile 
radius,  around  the  Empori^i  Municipal 
Airport,  in  the  Emporia.  Kansas,  700-foot 
transition  area  description. 
DATES:  Comments  must  be  received  on 
or  before  September  15, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Manager,  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division,  ACE^-540,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408.  The  official 
docket  may  be  examined  at  the  Office  of 
the  Assistant  Chief  Counsel.  Central 
Region,  Federal  Aviation 
Administration.  Room  1558, 601  East 
12th  Street,  Kansas  City,  Missouri.  An 
informal  docket  may  be  examined  at  the 
Office  of  the  Manager,  Traffic 
Management  and  Airspace  Branch,  Air 
Traffic  Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  G.  Earp,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-540, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number,  and  be  submitted  in  triplicate  to 
the  Traffic  Management  and  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 


communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  received  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Traffic 
Management  and  Airspace  Branch,  601 
East  12th  Street,  Kansas  City,  Missouri 
64106,  or  by  calling  (816)  426-3408. 

Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  further  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Trandtion  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for/I*art  71 
continues  to  read  as  follows:  ' 

Authority:  49  U.S.C.  1348(al.  1354(a),  1510; 
Executive  Order  10854: 49  U.S.C.  106(t;) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G,  Section  71.181 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  altering  the  700-foot 
transition  area  at  Enporia,  Kansas.  To 
enhance  airport  usage  at  the  Emporia, 
Kansas,  Municipal  Airport,  additional 
controlled  airspace  is  being  provided  for 
aircraft  executing  instrument  approach 
procedures  to  this  airport  by  the 
inclusion  of  a  5-mile  radius  surrounding 
the  airport  in  the  transition  area 
designation.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 
aircraft  using  approach  procedures 
under  instrument  flight  rules  (IFR)  from 
other  aircraft  operating  under  visual 
flight  rules  (VFR).  Section  71.181  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6E 
dated  ]anuary  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Emporia,  KS  [Revised] 

The  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Emporia  Municipal  Airport  (lat. 
38°19'48"  N..  long.  ge'll'Zl"  W.)  and  within  2 
miles  either  side  of  the  Emporia  VORTAC 
134°  radial,  extending  from  the  5-mile  radius 
to  8  miles  southeast  of  the  VORTAC  and  5 
miles  either  side  of  the  010*  bearing  from  the 
airport  extending  from  the  5-mile  radius  to 
12.5  miles  north. 

Issued  in  Kansas  City,  Missouri,  on  ]uly  11, 
1989. 

William  Behan, 

Acting  Manager,  Air  Traffic  Division. 
[FR  Doc.  89-17696  Filed  7-27-89;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  89-ASW-25] 

Proposed  Revision  of  Transition  Area: 
Ip^ke  Charles,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  revise 
the  transition  area  located  at  Lake 
Charles,  LA.  The  development  of  a  new 
standard  instrument  approach 
procedure  (SlAP)  to  the  Southland  Field 
Airport,  Sulphur,  LA,  utilizing  the  Lake 
Charles  Very  High  Frequency 
Omnidirectional  Radio  Range /Tactical 
Air  Navigation  (VORTAC),  has  made 
this  proposed  revision  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  this  new  SIAP  to  the 
Southland  Field  Airport.  Coincident 
with  this  proposal  would  be  the 
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changiiig  of  the  status  of  the  Southland 
Field  Airport  from  visual  flight  rules 
(VFR)  to  instrument  flight  rules  (IFR). 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Docket  No.  8&-ASW-25,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region.  Federal  Aviation 
Administration,  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Department  of 
Transportation,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530;  telephone:  (817)  624-5561. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
tripUcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  89-ASW-25." 

The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Office  of  the 
Regional  Counsel.  4400  Blue  Mound 
Road,  Fort  Worth,  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRM'S 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
Airspace  and  Procedures  Branch, 
Department  of  Transportation.  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revise  the  transition  area  at 
Lake  Charles.  LA.  The  development  of  a 
new  SIAP  to  the  Sulphur  Southland 
Field  Airport  utilizing  the  Lake  Charles 
VORTAC,  has  necessitated  the  proposal 
of  this  revision.  This  proposal  would 
expand  the  existing  Lake  Charles 
Transition  Area  to  include  Sulphur 
Southland  Field  Airport.  The  intended 
effect  of  this  proposed  revision  is  to 
provide  adequate  controlled  airspace  for 
aircraft  executing  the  new  SLAP  to  the 
Sulphur  Southland  Field  Airport. 
Coincident  with  this  action  would  be  the 
changing  of  the  airport  status  from  VFR 
to  IFR.  Section  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
hot  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  as  follows: 


1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1348(a),  13S4(a).  1510; 
Executive  Order  10854;  40  U.S.C.  10e(g) 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.69. 

(71.181    [Amendad] 

2.  Section  71.181  is  amended  as 
follows: 

Lake  Charies,  LA  lAmended] 

By  adding  to  the  end  of  the  legal 
description:  And  within  a  7-mile  radius  of  the 
Sulphur  Southland  Field  Airport  (latitude 
30"07'53"  N.,  longitude  93''22'34"  W.). 

Issued  in  Fort  Worth.  TX  on  July  11. 1989. 

Lany  L.  Craig, 

Manager,  Air  Traffic  Division  Southwest 
Region. 

[FR  Doa  89-17695  Filed  7-27-89:  8:45  amj 

BILUNG  COOC  4t10-19-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-230-07-6310-02] 
RIN  1004-AB39 

43  CFR  Part  5440 

Conduct  of  Sales 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rulemaking 
would  amend  provisions  of  the  existing 
regulations  in  43  CFR  Part  5440,  Conduct 
of  Sales.  The  Department  of  the  Interior 
has  determined  that  it  is  necessary  to 
amend  the  existing  regulations 
concerning  the  resale  of  timber  from 
uncompleted  contracts  to  allow  the 
original  purchaser  to  participate  in  the 
resale  only  under  certain  circumstances 
and  conditions. 

DATE:  Comment  period  expires  August 
28, 1989.  Comments  received  or 
postmarked  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  on  the  final  rulemaking. 
ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Department  of  the 
Interior,  1800  'C  Street,  NW., 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Estola  (503)  231-6837  or  Lyndon 
Werner  (202)  653-8864. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Interior  has 
determined  that  the  existing  regulations 
on  the  resale  of  timber  from 
uncompleted  contracts  are  inadequate. 
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Under  existing  regulations,  purchasers 
of  sales  which  subsequently  are  not 
completed  may  bid  on  the  resale  of  any 
timber  remaining  on  the  contract  area 
provided  that  all  of  the  timber  has  been 
felled  and  paid  for.  When  the  remaining 
timber  is  resold,  the  original  purchaser 
receives  a  refund,  less  the  costs  of 
resale,  in  an  amount  equal  to  the  resale 
bid  rates  or  the  original  contract  rates 
per  species,  whichever  is  less,  in 
accordance  with  provisions  of  the 
timber  sale  contract.  If  the  new 
purchaser  happens  also  to  have  been  the 
original  purchaser,  the  purchaser 
effectively  receives  an  extension  of  time 
to  complete  the  contract  with  minimal 
monetary  penalty. 

The  proposed  rulemaking  would 
restructure  §  5442.2  for  clarity  and 
amend  it  in  several  ways.  First,  it  would 
remove  the  requirement  in  the  current 
regulation  that  the  original  purchaser  cut 
the  timber  before  the  contract  expiration 
date  in  order  to  quahfy  to  bid  on  resale 
of  his  earlier  uncompleted  contract. 
Second,  it  would  remove  the  definitions 
of  "person"  and  "affiliate"  now 
contained  in  paragraph  (a].  These 
I V^       defmitions  are  being  replaced  in  another 
'  rulemaking  that  would  include 

definitions  of  "affiliate"  and 
"purchaser"  in  §  5400.0-5  of  this  title. 
Finally,  it  would  add  a  requirement  that 
the  original  purchaser  agree  to  retention 
by  the  Bureau  of  Land  Management  of 
the  original  payment  under  the 
uncompleted  contract,  less  the  cost  of 
resale,  as  a  credit  toward  the  total 
purchase  price  of  the  resale  contract,  in 
order  to  be  awarded  the  resale  contract. 
Other  basic  requirements  contained  in 
the  current  regulation  remain  in  this 
proposed  rulemaking,  although  restated 
for  clarity.  These  are  that,  for  the  sectio-' 
to  apply,  (1)  50  percent  or  more  of  the 
'imber  included  in  the  new  sale  is 
required  to  be  timber  from  the 
uncompleted  contract;  (2)  the  contract 
has  not  been  canceled  for  purchaser's 
breach;  and  (3)  the  purchaser  is  required 
to  have  made  full  payment  on  the 
original  contract  by  its  expiration  date. 
The  objective  of  this  rulemaking  is  to 
encourage  timely  performance  of 
original  contracts  and  prompt 
performance  of  resale  contracts  in  order 
to  promote  a  more  orderly  forest 
management  process  and  revenue  flow. 
The  principal  authors  of  this  proposed 
rulemaking  are  Dave  Estola,  Oregon 
State  Office,  and  Lyndon  Werner, 
Washington  Office,  assisted  by  the  staff 
of  the  Division  of  Legislation  and 
Regulatory  Management. 

it  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 


environment,  and  that  no  detailed 
statement  pursuant  to  Section  102(2](C] 
of  the  National  Environnr.sntal  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  thii  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Additionally, 
as  required  by  Executive  Order  12630, 
the  Department  has  determined  that  the 
rulemaking  would  not  cause  a  taking  of 
private  property. 

This  rulemaking  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  Budget  under  44  U.S.C. 
3501  e^  seq. 


List  of  Subjects  in  43  CFR  Fart  5440 

Forest  and  forest  products,  Conduct  of 
sales.  Government  contracts,  Public 
lands. 

Under  the  authority  of  section  5  of  the 
Act  of  August  28, 1937  (43  U.S.C.  1181e), 
and  the  Act  of  July  31, 1947,  as  amended 
(30  U.S.C.  601  et  seq.),  Chapter  II  of  Title 
43  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below:  i 

PART  5440— [AMEMOED] 

1.  The  authority  citation  for  Part  5440 
continues  to  read  as  follows: 

Authority:  Sec.  5.  50  Stat.  875:  61  Stat.  681, 
as  amended;  69  Stat.  867:  43  U.S.C.  1181e;  30 
U.S.C.  601  et  seq. 

2.  Section  5442.2  is  revised  to  read  as 
follows: 

§  5442.2    Resale  of  timtwr  from 
uncompleted  contracts. 

(a]  This  section  applies  to  the  sale  of 
timber  only  when  50  percent  or  more  of 
the  timber  included  in  the  sale  is  timber 
remaining  from  an  uncompleted 
contract.  A  bid  from  a  purchaser  who 
held  the  uncompleted  contract,  or  an 
affiliate  of  such  purchaser  will  be 
considered  only  if  (1)  the  contract  was 
not  canceled  for  purchaser's  breach  and 
(2)  payment  was  completed  by  the 
expiration  date. 

(b)  The  purchaser  who  held  the 
uncompleted  contract,  or  affiliate  of 
such  purchaser,  shall,  upon  execution  of 
the  resale  contract  agree  to  the 
retention  by  the  Bureau  of  Land 
Management  of  the  original  payment 
under  the  uncompleted  contract  for  the 
unremoved  timber  as  a  credit,  less  the 


costs  of  resale,  toward  the  purchase 
price  of  the  resale  contract. 

June  14, 1989. 
fames  M.  Hughes, 

Deputy  Assistant  Secretary  of  the  Interior. 

[PR  Doc.  89-17624  Filed  7-27-89;  8:45  am] 
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Fish  and  Wildlife  Serv  ce 

50  CFR  Part  32 

RIN  1018-AA71 

Refuge-Specific  Hunting 

agency:  Fish  and  Wildlife  Service, 
Interior.  , 

action:  Proposed  rule.  I 

summary:  The  Fish  and  Wildlife  Service 
(Service]  proposes  to  amend  certain 
regulations  in  50  CFR  Part  32  that 
pertain  to  migratory  game  bird,  upland 
game,  and  big  game  hunting  on 
individual  national  wildlife  refuges. 
Refuge  hunting  programs  are  reviewed 
annually  to  determine  whether  the 
regulations  governing  individual  refuge 
hunts  should  be  modified,  deleted  or 
added  to.  Changing  environmental 
conditions.  State  and  Federal 
regulations,  and  other  factors  affecting 
wildlife  populations  and  habitats  may 
warrant  modifications  to  ensure  the 
continued  compatibility  of  hunting  with 
the  purposes  for  which  the  individual 
refuges  involved  were  established  and. 
to  the  extent  practical,  make  refuge 
hunting  programs  consistent  with  State 
regulations. 

DATE:  Comments  must  be  received  on  or 
before  August  28, 1989. 

ADDRESS:  Address  comments  to: 
Assistant  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife  Service, 
18th  and  C  Streets,  NW.,  MS  670- 
ARLSQ,  Washington',  DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  LaRochelle,  Division  of  Refuges. 
U.S.  Fish  and  Wildlife  Service,  18th  and 
C  Streets,  NW.,  MS  670-ARLSQ, 
Washington,  DC  20240;  Telephone  (703] 
358-2036.  I 

SUPPLEMENTARY  INFORMATION:  50  CFR 

Part  32  contains  provisions  governing 
hunting  on  national  wildlife  refuges. 
Hunting  is  regulated  on  refuges  to  (1] 
ensure  compatibility  with  refuge 
purposes,  (2)  properly  manage  the 
wildlife  resource,  (3]  protect  other  refuge 
values,  and  (4]  ensure  refuge  user  safety. 
On  many  refuges,  the  Service  policy  of 
adopting  State  hunting  regulations  is 
adequate  in  meeting  these  objectives. 


On  other  refuges,  it  is  necessary  to 
supplement  State  regulations  with  more 
restrictive  Federal  regulations  to  ensure 
that  the  Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  regulations  may 
be  issued  only  after  a  wildlife  refuge  is 
opened  to  migratory  game  bird,  upland 
game,  or  big  game  hunting  through 
publication  in  the  Federal  Register. 
These  regulations  may  list  the  wildlife 
species  that^nay  be  hunted,  seasons, 
bag  limits,  methods  of  hunting, 
"escriptions  of  open  areas,  and  other 
provisions.  Prevouisly  issued  refuge- 
specific  regulations  for  migratory  game 
bird,  upland  game,  and  big  game  hunting 
are  contained  in  50  CFR  32.12,  32.22>'and 
32.32  respectively.  Many  of  the  proposed 
amendments  to  these  sections  are  being 
promulgated  to  standardize  and  clarify 
the  existing  language  of  these 
regulations. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process.  It 
is,  therefore,  the  purpose  of  this 
proposed  rulemaking  to,seek  public 
input  regarding  these  proposed 
amendments.  Accordingly,  interested 
persons  may  submit  written  comments 
to  the  Assistant  Director,  Refuges  and 
Wildlife  (address  above]  by  the  end  of 
the  comment  period.  All  substantive 
comments  will  be  considered  by  the 
Department  prior  to  issuance  of  a  final 
rule. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA]  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16  U.S.C. 
460k)  govern  the  administration  and 
public  use  of  national  wildlife  refuges. 
Specifically,  section  4(d)(1)(A)  of  the 
NWRSAA  authorizes  the  Secretary  of 
the  Interior  to  permit  the  use  of  any  area 
within  the  Refuge  System  for  any 
purpose,  including  but  not  limited  to, 
hunting,  fishing  and  public  recreation, 
accommodations  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  major  purpose(s)  for 
which  the  area  was  established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  public  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 


out  the  purposes  of  the  Act.  Hunting 
plans  are  developed  for  each  refuge 
prior  to  opening  it  to  hunting.  In  many 
cases,  refuge-specific  hunting 
regulations  are  included  in  the  hunting 
plan  to  ensure  the  compatibility  of  the 
hunting  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compliance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists  of  areas  open  to  hunting  in  50 
CFR.  Continued  compliance  is  ensured 
by  annual  review  of  hunting  programs 
and  regulations. 

Economic  Effect 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  major  rules.  A  major  rule  is 
one  hkely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more; 
or  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries- 
government  agencies  or  geographic 
regions.  The  Regulatory  Flexibility  Act 
of  1980  (5  U.S.C.  601  et  seq.)  further 
requires  the  preparation  of  flexibility 
analyses  for  rules  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  proposed  amendments  to  the 
codified  refuge-specific  hunting 
regulations  would  make  relatively  minor 
adjustments  to  existing  hunting 
programs.  The  regulations  are  not 
expected  to  have  any  gross  economic 
effect  and  will  not  cause  an  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  agencies,  or  geographic 
regions.  The  benefits  accruing  to  the 
public  are  expected  to  exceed  by  a  large 
margin  the  costs  of  administering  this 
rule.  Accordingly,  the  Department  of  the 
Interior  has  determiend  that  this 
proposed  rule  is  not  a  "major  rule" 
within  the  meaning  of  E.0. 12291  and 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act 

The  Service  has  received  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  the  information 
collection  requirements  of  these 
regulations  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 
These  requirements  are  presently 
approved  by  OMB  under  #1018-0014 
Economic  and  Public  Use  Permits.  These 
regulations  impose  no  new  reporting  or 


recordkeeping  requirements  that  must 
be  cleared  by  OMB. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(2](C))  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  plans  are  developed,  and  the 
determinations  required  by  these  acts 
are  made  prior  to  the  addition  of  refuges 
to  the  lists'of  areas  open  to  hunting  in  50 
CFR.  Refuge-specific  hunting  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
changes  proposed  in  this  rulemaking 
would  not  ^bstantially  alter  the 
existing  uses  of  the  refuges  involved. 
Information  regarding  hunting  permits 
and  the  conditions  that  apply  to 
individual  refuge  hunts  and  maps  of  the 
hunt  areas  are  available  at  refuge 
headquarters  or  can  be  obtained  from 
the  regional  offices  of  the  U.S.  Fish  and 
Wildlife  Service  at  the  addresses  listed 
below: 

Region  1 — California,  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refugos 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service,  Lloyd  500  Building,  Suite  1092, 
500  Multnomah  Street,  Portland, 
Oregon  97232;  Telephone  (503)  231- 
6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Box  1306,  Albuquerque,  New 
Mexico  87103;  Telephone  (505)  766- 
1829. 

Region  3 — Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio 
and  Wisconsin.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  Federal 
Building,  Fort  Snelling',  Twin  Cities, 
Minnesota  55111;  Telephone  (612)  725- 
3507. 

Region  4 — Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi.  North  Carolina, 
Tennessee,  South  Carolina,  Puerto 
Rico  and  the  Virgin  Islands.  Assistant 
Regional  Director — Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Richard  B.  Russell  Federal 
Building,  75  Spring  Street,  SW., 
Atlanta,  Georgia  30303;  Telephone 
(404)  331-0833. 

Region  5— Connecticut,  Delaware, 
District  of  Columbia,  Maine, 
Maryland,  Massachusetts.  New 
Hampshire,  New  jersey,  New  York. 
Pennsvlvania,  Rhode  Island,  Vermont, 
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Virginia  and  West  Virginia.  Assistant 
Regional  Director — ^Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife 
Service.  One  Gateway  Center,  Suite 
700.  Newton  Comer,  Massachusetts 
02158;  Telephone  (617)  965-9222. 
Region  e-^olorado.  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota,  Utah  and  Wyoming.  Assistant 
Regional  Director — ^Refuges  and 
Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225; 
Telephone  (303)  236-8145. 
Region  7 — Alaska  (Hunting  on  Alaska 
refuges  is  in  accordance  with  State 
regulations.  There  are  no  refuge- 
specific  hunting  regulations  for  these 
refuges).  Assistant  Regional 
DirectOT^-Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3538. 
Larry  LaRochelle.  Division  of  Refuges. 
U.S.  Fish  and  Wildlife  Service, 
Washington,  DC  20240,  is  the  primary 
author  of  this  proposed  rulemaking 
document 

List  of  Subjects  in  50  CFR  Part  32 

Hunting,  National  Wildlife  Refuge 
System,  Wildlife,  Wildlife  refuges. 

Accordingly,  it  is  proposed  to  amend 
Part  32  of  Chapter  I  of  Title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  Part  32 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C. 
460k.e64.8e8<ld.  and  715i. 

2.  Section  32.12  would  be  amended  by 
revising  (e)(4);  revising  (f)(6)(v);  adding  a 
new  (f){6)(vii);  adding  a  new  (f)(8)(v); 
revising  (n(15)(vi);  removing  (j); 
redesignating  (k)  through  (z)  as  (j) 
through  (y);  revising  (j)(5)  introductory 
text;  revising  (p)(6);  adding  a  new 
(y)(l)(iii);  revising  (aa)  (5)  and  (6); 
revising  (bb)(l)(i);  revising  (hh)(8)(iii); 
removing  (11)(3];  and  redesignating  (11)(4) 
as  (11)(3). 

S  32.12    R«fug>  ■peclflc  regulation*; 
migntory  gamt  birds. 

***** 

[e)  Arkansas — *  *  * 

(4)  White  River  National  Wildlife 
Refuge.  Hunting  of  ducks  and  coots  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 
***** 

(f)  California—*  *  • 

(6)  Lower  Klamath  National  Wildlife 
Refuge."  *  * 


(v)  Air-thrust,  inboard  water-thrust 
and  boats  with  motors  greater  than  25 
horsepower  are  not  permitted. 

***** 

(vii)  Only  nonmotorized  boats  and 
boats  with  electric  motors  are  permitted 
on  Unit  9. 


(8)  Modoc  National  Wildlife 
Refuge.*  *  * 

(v)  Hunters  may  not  possess  more 
than  25  shells  after  leaving  the  parking 
area. 


(15)  Tule  Lake  National  Wildlife 
Refuge.*  *  * 

(vi)  Air-thrust,  inboard  water-thrust 
and  boats  with  motors  greater  than  25 
horsepower  are  not  permitted. 


(j)  Idahc 

(5)  Kootenai  National  Wildlife        ^  ^ 
Refuge.  Hunting  of  geese,  ducks,  and 
coots  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 

conditions:  , 

*  *        *        *     I  • 

(p)  Louisiana — *      * 

(6)  Tensas  River  National  Wildl\^e 
Refuge.  Hunting  of  ducks,  coots, 
woodcock  and  snip«  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

*  *        *        •        • 

(y)  Nevada — (1)  Pahranagat  National 
Wildlife  Refuge.*  *  * 

(iii)  Hunting  of  waterfowl,  coots, 
moorhens,  and  snipe  is  permitted  only 
on  the  opening  day  of  the  season  and 
alternate  days  throughout  the  remainder 
of  the  season. 
***** 

(aa)  New  Jerseys-Edwin  B.  Forsythe 
National  Wildlife  Refuge.*  *  * 

(5)  In  Hunting  Area  C  of  the  Bamegat 
EKvision.  hunting  is  restricted  to 
designated  areas,  with  each  site  limited 
to  one  party  of  hunters. 

(6)  Use  of  Hunting  Unit  3  of  the 
Brigantine  Division  may  be  restricted  to 
certified  Young  Waterfowl  Program 
trainees  for  up  to  30  days  as  posted. 
***** 

(bb)  New  Mexico— (1)  Bitter  Lake 
National  Wildlife  Refuge.*  *  * 

(i)  Hunters  must  use  and  be  in 
possession  of  only  shells  containing 

steel  shot. 

***** 

(hh)  Oregon— *  *  * 

(8)  Lower  Klamath  National  Wildlife 
Refuge.*  *  * 

(iii)  Air-thrust,  inboard  water-thrust 
and  boats  with  motors  greater  than  25 
horsepower  are  not  permitted. 


3.  Section  32.22  would  be  amended  by 
revising  (d)  (6)  and  (7);  (e)(4)(i);  (e)(10)(i); 
{i)(2);U)(3){i):(q)(3)(i).(8)and{7)(i); 
(z)(l);  (aa)(l)(ii):  and  (fn(10)(ii); 
removing  (hh)(2)(ii);  redesignating 
(hh)(2)(iii)  as  (hh)(2)(ii);  and  revising 
(jj)(5). 

§32.22   Refuge^pecific  negulations; 
upland  game. 


[d]  Arkansas— *  * 

(6)  Wapanocca  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
beaver,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

(7)  White  River  National  Wildlife 
Refuge.  Hunting  of  squirrel,  rabbit, 
beaver,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

*        *        *        *        *  1 

[e]  California— *  *  *| 

(4)  Lower  Klamath  Notional  Wildlife 
Refuge.*  *  * 

(i)  In  the  controlled  pheasant  hunting 
area,  entry  permits  are  required  for  the 
first  4  days  hunting  is  permitted  for  all 
hunters  16  years  of  age  or  older.  Hunters 
under  the  age  of  18  hunting  the 
controlled  area  must  ba  accompanied  by 
an  adult  with  a  permit. 


(10)  Tule  Lake  Natioaal  Wildlife 
Refuge.*  *  * 

(i)  In  the  controlled  pheasant  hunting 
area,  entry  permits  are  required  for  the 
first  4  days  hunting  is  permitted  for  all 
hunters  16  years  of  age  or  older.  Hunters 
under  the  age  of  16  hunting  the 
controlled  area  must  be  accompanied  by 
an  adult  with  a  permit. 


[i]  Georgia— *  *  * 

(2)  Savannah  National  Wildlife 
Refuge.  Hunting  of  squirrels  and  feral 
hogs  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 

*  ♦        •        •        • 

(i)  Idaho— *  *  * 

(3)  Deer  Flat  National  Wildlife 
Refuge.  *  *  * 

(i)  Hunting  of  pheasant,  quail,  and 
partridge  is  permitted  on  the  Lake 
Lowell  Sector. 

*  *        •        •        • 

(q)  Louisiana — *  *  * 

(3)  D'Arbonne  National  Wildlife 
Refuge.  *  *  * 

(i)  Hunting  of  raccoon  and  opossum  is 
permitted  o^y  during  lanuary  and 
December  of  odd  numbered  years  and 
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only  during  daylight  hours  during  the 
state  squirrel  season. 
***** 

(6)  Tensas  National  Wildlife  Refuge. 
Hunting  of  squirrel,  rabbit  and  raccoon 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

*  *        •        «        « 

(7)  Upper  Quachita  National  Wildlife 
Refuge.  *  *  * 

(i)  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  December  and 
January  of  odd  numbered  years  and  only 
during  daylight  hours  during  the  state 
squirrel  season. 

*  *        »        *        ♦ 

(z)  Nevada— {\)  Pahranagat  Nation 
Wildlife  Refuge,  Hunting  of  quail  and 
rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

(i)  Hunting  is  permitted  only  on  the  - 
opening  day  of  the  season  and  alternate 
days  throughout  the  remainder  of  the 
season. 

(ii)  Hunting  of  jackrabbit  is  permitted 
only  during  the  regular  State  season  for 
cottontail  rabbit. 
***** 

(aa)  New  Mexico— {\]  Bitter  Lake 
National  Wildlife  Refuge.  *  *  * 

(ii)  Hunters  must  use  and  be  in 
possession  of  only  shells  containing 
steel  shot. 
***** 

[^Oregon-*  *  * 

(10)  Umatilla  National  Wildlife 
Refuge.  *  *  * 

(ii)  Hunting  is  permitted  only  on 
Wednesdays.  Saturdays.  Sundays, 
Veterans  Day,  Thanksgiving  Day  and 
New  Years  Day  on  the  McCormack  Unit. 
***** 

(jj)  Tennessee — *  *  * 

(5)  Tennessee  National  Wildlife 
Refuge.  Hunting  of  squirrel  and  raccoon 
is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 
***** 

4.  Section  32.32  would  be  amended  by 
revising  (d)(5):  (i)  (1),  (3)  and  (6);  (j):  (n); 
(r)  (3)  and  (4)(i);  removing  (r)(4)(ii); 
redesignating  (r)(4)  (iii)  and  (iv)  as  (r)(4) 
(ii)  and  (iii)  respectively;  revising  (r)  (7) 
and  (8)(i);  removing  (r)(8){ii); 
redesignating  (r)(8)  (iii)  and  (iv)  as  (r)(8) 
(ii)  and  (iii)  respectively;  revising  (cc)(l) 
introductory  paragraph  and  (cc)(l)  (i) 
and  (ii);  removing  (cc)(l)(iii);  adding 
(dd){3)(iv);  revising  (gg)  (3)  and  (4);  (11){2) 
(v).  (vii),  (viii),  (ix)  and  (3);  (oo)  (viii)  and 
(x)  and  (rr)(2)(iv). 

S  32.32    Pfif ijg»«pecific  regulations;  big 
game. 

[A]  Arkansas — *  *  ' 


(5)  White  River  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
turkey  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

(i)  Georgia— (\)  Blackbeard  Island 
National  Wildlife  Refuge.  Hunting  of 
white-tailed  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 
***** 

(3)  Harris  Neck  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refuge  subject  to  the  followin^ondition: 
Permits  are  required.    -  \^ 

***** 

(6)  Wassaw  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  and  feral 
hogs  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

(j)  Georgia  and  South  Carolina — 
Savannah  National  Wildlife  Refuge. 
Himting  of  white-tailed  deer  and  feral 
hogs  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
condition:  Permits  are  required. 
***** 

(n)  Illinois,  Iowa  and  Missouri-Mark 
Twain  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Hunting  of  deer  is  permitted  on  the 
Gardner  and  Big  Timber  Divisions  and 
on  Turkey  and  Otter  Islands. 
***** 

(r)  Louisiana — *  *  * 

(3)  Catahoula  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  and 
feral  hogs  is  permitted  on  designated 
areas  of  the  refuge  subj.ect  to  the 
following  condition:  Daily  permits  are 
required. 
***** 

(4)  DArbonne  National  Wildlife 
Refuge.  *  *  * 

(i)  Either-sex  deer  hunting  with 
firearms  will  be  for  nine  consecutive 
days  beginning  with  the  first  day  of  the 
Union  Parish  either-sex  season. 
•        •        •        *        • 

(7)  Tensas  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  and  turkey 
is  permitted  on  designated  areas  of  the 
refuge  subjeet  to  the  following  condition: 
Permits  are  required. 
***** 

(8)  Upper  Quachita  National  Wildlife 
Refuge.  *  *  * 

(i)  Either-sex  deer  hunting  with 
firearms  will  be  for  nine  consecutive 


days  beginning  with  the  first  day  of  the 
Union  Parish  either-sex  season. 
***** 

(cc)  Nevada— (1)  Desert  National 
Wildlife  Range.  Hunting  of  bighorn 
sheep  and  deer  is  permitted  on 
designated  areas  of  the  ra..ge  subject  to 
the  following  conditions: 

(i)  Bighorn  sheep  and  deer  guides  are 
required  to  obtain  Special  Use  Permit 
prior  to  taking  clients  on  to  the  range. 

(ii)  Natural  bighorn  sheep  mortalities 
(pick-up  heads)  found  on  the  range  are 
government  property  and  possession  or 
removal  of  them  from  the  range  is  not 
permitted. 

(dd)  New  Jersey — *  *  * 

(3)  Supawna  Meadows  National 
Wildlife  Refuge.  *  *  * 

(iv)  Use  or  possession  of  alcoholic 
beverages  while  hunting  is  prohibited. 
***** 

[gg]  North  Carolina— '  *  * 

(3)  Mackay  Island  National  Wildlife 
Refuge.  Hunting  of  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are 
required. 

(4)  Pee  Dee  National  Wildlife  Refuge. 
Hunting  of  white-tailed  deer  is  permitted 
on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 
Permits  are  required. 
***** 

[n]  South  Carolina— *  *  * 

(2)  Carolina  Sandhills  Notional 
Wildlife  Refuge.  *  *  * 

(v)  In  addition  to  the  State  bag  limits, 
two  antlerless  deer  may  be  taken  during 
each  of  the  three  hunt  seasons.  *  *  * 

(vii)  Hunters  are  required  to  wear  a 
minimum  of  500  square  inches  of 
fluorescent  orange  material  visible 
above  the  waistline. 

(viii)  Firearms  must  be  unloaded  and 
cased  or  dismantled  while  being 
transported  in  a  vehicle. 

(ix)  Hunting  within  100  feet  of 
maintained  roads  or  within  500  feet  of 
the  paved  wildlife  drive  is  prohibited. 

*  *        *        •        * 

(3)  Pinckney  Island  National  Wildlife 
Refuge.  Hunting  of  white-tailed  deer  is 
permitted  on  designated  areas  of  the 
refage  subject  to  the  following  condition: 
Permits  are  required. 

*  *        ♦        •        * 

(oo)  Texas — Aransas  National 
Wildlife  Refuge  '  *  * 

(viii)  Baiting  in  any  form,  introduction 
of  any  material  or  food  as  bait  or 
attractant,  or  possession  of  such  fooo  or 
material  is  prohibited.  This  includes,  but 
is  not  limited  to,  com,  grain,  hay  and 
mineral  blocks.  *  *  * 
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(x)  Hunters  must  satisfy  the  Entrance 
Fee  requirement  authorized  by  the 
Emergency  Wetlands  Resources  Act. 

(rr)  Virginia—*  *  * 

(2)  Chincoteague  National  Wildlife 
Refuge.  *  *  • 

(iv)  Hunters,  during  the  State  firearms 
season,  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a 
minimum  of  400  square  inches  of  solid- 
colored  hunter  orange  clothing  or 
material. 

Dated:  June  22, 1989. 
Susan  Recce  Lamson. 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parlis. 

[FR  Doc.  89-17589  Filed  7-27-89-,  8:45  am] 
MLUNQ  CODE  431»-SS-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  docum(2nts  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Office  of  tlie  Secretary 

National  Plant  Genetic  Resources 
Coard  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  1972  (Pub.  L 
92-463,  86  Stat.  770-776),  the  USDA, 
Science  and  Education,  announces  the 
following  meeting: 

Name:  National  Plant  Genetic  Resources 
Board. 

Date:  November  14-15, 1989. 

Time:  8:30  a.m.-5  p.m.,  November  14;  8:30 
a.m.-5  p.m.,  November  15. 

Place:  Room  104-A,  Williamsburg  Room, 
Administration  Building,  Department  of 
Agriculture,  Washington,  DC. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting  as 
time  and  space  permits. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  To  review  matters  that  pertain  to 
plant  germplasm  in  the  United  States  and 
possible  impacts  on  related  national  and 
international  programs;  and  discuss  other 
initiatives  of  the  Board. 

Contact  Person:  H.L.  Shands,  Executive 
Secretary,  National  Plant  Genetic  Resources 
Board,  U.S.  Department  of  Agricultiu^, 
BARC-West  Room  140,  Building  005, 
Beltsville,  Maryland  20705.  Telephone:  (301) 
344-3311. 

Done  at  Beltsville,  Maryland,  this  12th  day 
of  July  1989. 

Henry  L.  Shands, 

Executive  Secretary,  National  Plant  Genetic 

Resources  Board. 

[FR  Doc.  89-17681  Filed  7-27-89;  8:45  am] 

BILUNO  COOE  3410-OS-M 


Forest  Service 

Fuzzy  Bighorn  Timber  Harvest  Protect; 
Clearwater  National  Forest,  Clearwater 
County,  ID 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  Forest  Service  will 
analyze  and  disclose  the  environmental 
impacts  of  a  proposed  to  harvest  and 
regenerate  timber,  reconstruct  existing 
roads  and  construct  new  roads  in 
portions  of  Orogrande  Creek  and  Weitas 
Creek  on  the  Pierce  Ranger  District.  This 
proposal  area  was  originally  part  of  the 
RARE  II  Bighorn  Weitas  Roadless  Area 
(#1306).  An  environmental  impact 
statement  (EIS)  will  be  prepared  which 
will  document  the  analysis.  This  EIS  will 
tier  to  the  Clearwater  National  Forest 
Land  and  Resource  Management  Plan  of 
September,  1987,  which  provides  overall 
guidance  in  achieving  the  desired  future 
condition  for  the  area.  The  primary 
purpose  of  the  proposed  action  is  to 
improve  big  game  range  and  produce 
timber,  improving  growth  and  yield  on 
suitable  ground. 

Some  preliminary  scoping  was 
initiated  for  this  project  in  March.  1988. 
The  Forest  Service  is  seeking 
information  and  comments  from  Federal. 
State,  local  agencies  and  other 
individuals  or  organizations  who  may 
now  be  interested  in  or  affected  by  the 
proposed  actions.  This  input  will  be 
used  in  preparing  the  Draft  EIS  (DEIS). 
This  process  vsrill  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Eliniination  of  insignificant  issues 
or  those  wich  have  been  covered  by  a 
relevant  previous  enviroiunental 
analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  for  the  area 
being  analyzed. 

date:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
September  30, 1989  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  EIS. 

ADDRESS:  Send  written  comments  to 
Thomas  C.  Blunn,  District  Ranger,  Pierce 
Ranger  District,  P.O.  Box  308,  Kamiah, 
ID  83536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Des  Roches,  Fuzzy  Bighorn 
Interdisciplinary  Team  Leader,  or 
Thomas  C.  Bluim,  District  Ranger,  Pierce 


Ranger  District  Clearwater  National 
Forest  P.O.  Box  308,  Kamiah.  ID  83536. 

SUPPLBWENTARY  INFORMATION:  The 

proposed  action  involves  approximately 
6600  acres  of  which  5400  %n%s  is  in  the 
Bighorn  Weitas  Roadless  (#1306).  The 
total  area  of  the  Bighorn  Weitas 
Roadless  Area  (#1306)  is  235.510  acres. 
Management  activities  under 
consideration  would  occur  in  tributaries 
of  Orogrande  Creek  and  Weitas  Creek. 
Included  in  the  area  of  analysis  are  all 
or  portions  of  the  following:  sections  24. 
25,26,  35,  and  36  T38N.  R7E  and  Sections 
15, 16. 17. 18. 19.  20.  21.  22.  23.  27.  28.  29, 
30,  31,  32. 33  and  34  T38N,  R8E,  Boise 
Meridian. 

The  Land  and  Resource  Management 
Plan  for  the  Clearwater  National  Forest 
provides  the  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  its  goals, 
objectives,  standards,  guideUnes.  and 
management  area  direction. 

The  areas  of  proposed  harvest  and 
refocestation  for  the  Fuzzy  Bighorn 
pro^ct  are  within  Management  Areas 
El,  C8S,  C3,  C4  and  M2.  Forest  plan 
direction  states  that  Management  Area 
El  consists  of  lands  wich  are  generally 
the  most  productive  timber  land  On  the 
Forest.  The  management  goal  is  to 
provide  optimum,  sustained  production 
of  wood  products  in  a  cost  effective 
manner  as  well  as  provide  adequate 
protection  of  soil  and  water  quality, 
manage  viable  elk  populations,  manage 
a  range  of  fish  habitat  potential  and 
manage  a  roaded  natural  setting  for 
dispersed  recreation. 

Management  Area  C8S  consists  of 
lands  of  high  value  fishery  streams, 
productive  timber  land,  and  key  big- 
game  summer  range.  The  management 
goal  is  to  maintain  high  quality  wildlife 
and  fishery  objectives  while  producing 
timber  from  the  productive  forest  land. 

Management  Area  C3  contains  land 
within  inventoried  big-game  winter 
range  and  unsuitable  for  timber 
management.  The  management  goal  is  to 
provide  winter  forage  and  thermal  cover 
for  big  game. 

Management  Area  C4  contains  land 
within  inventoried  big  game  winter 
range  and  suitable  for  timber 
management.  The  management  goal  is  to 
provide  sufficient  forage  and  cover  for 
existing  and  projected  big  game 
populations  in  conjunction  with 
achieving  timber  production  outputs. 
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Management  Area  M2  consists  of 
lands  that  are  riparian  and  timber 
producing  along  perennial  streams.  The 
management  goal  is  to  manage  for 
multiple  use  integrated  with  adjacent 
areas  E-1  and  C4,  giving  special 
consideration  to  protect  water  and  other 
riparian  resources. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no-action"  altenrative  in  which  all 
harvest  and  regeneration  activities 
would  not  be  implemented.  Other 
alternatives  will  examine  various  levels 
and  locations  of  harvest  and 
regeneration  to  provide  emphasis  on 
differing  mixes  of  timber  and  non-timber 
resource  values. 

The  analysis  will  disclose  the 
enviroAmental  effects  of  alternative 
ways  of  implementing  the  Forest  Plan. 
The  Forest  Service  will  analyze  and 
document  the  direct,  indirect  and 
cumulative  environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  speciHc 
mitigation  measures  and  their 
effectiveness. 

Public  participation  is  especially 
important  at  several  points  of  the 
analysis.  People  may  visit  with  Forest 
Service  official  sat  any  time  during  the 
analysis  and  prior  to  the  decision. 
However,  two  periods  of  time  are 
identified  for  the  receipt  of  comments  on 
the  analysis.  The  two  pubUc  comment 
periods  are  during  the  scoping  process 
(now  thru  September  30, 1989)  and 
during  review  of  the  Draft  EIS 
(December  1989). 

The  U.S.  Fish  and  WildUfe  Service, 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act,  the  U.S. 
Fish  and  Wildlife  Service  will  review 
the  EIS  and  Biological  Assessment  and, 
if  necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species  including  the 
grizzly  bear,  and  gray  wolf. 

The  DEIS  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review 
by  November  30, 1989.  At  that  time,  the 
Q'A  will  publish  a  notice  of  availability 
of  the  DEIS  in  the  Federal  Register.  After 
a  45  day  public  comment  period,  the 
comments  received  will  be  analyzed  and 
considered  by  the  Forest  Service  in  the 
final  environmental  impact  statement 
(FEIS).  The  FEIS  is  scheduled  to  be 
completed  March,  1990. 

The  Forest  Service  believes  it  is 
Important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 


environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  may  be  waived  or  dismissed 
by  the  courts.  Wisconsin  Heritages,  Inc. 
V.  Harris,  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  addre*"*  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  Forest  Service  will  respond  in  the 
FEIS  to  the  comments  received  on  the 
DEIS.  The  District  Ranger  who  is  the 
responsible  official  br  this  EIS  will 
make  a  decision  regarding  this  proposal 
considering  the  comments,  responses, 
environmental  consequences  discussed 
in  the  FEIS  and  the  applicable  laws, 
regulations  and  policies.  The  decision 
and  reasons  for  the  decision  will  be 
documented  in  a  Record  of  Question. 

Thomas  C.  Blunn.  District  Ranger  for 
the  Pierce  Ranger  District,  Clearwater 
National  Forest,  is  the  Responsible 
Official. 


DEPARTMENT  OF  COIMMERCE 

Bureau  of  Export  Administration 

Electronic  instrumentation  Teciinical 
Advisory  Committee;  Partially  Closed 
Meeting 


Thomat  C  Blunn, 

District  Ranger.  Pierca  Ranger  District, 
Clearwater  National  Fbrest. 

Date:  July  14. 1989.  | 
[PR  Doc.  89-17633  Filed  7-27-89:  8:45  am) 

BiLUNQ  CODE  3410-11-k 


A  meeting  of  the  Electronic 
Instrumentation  Technical  Advisory 
Committee  will  be  held  August  23  and 
24. 1989. 9:00  a.m..  in  the  JFK  Federal 
Building.  Scolley  Square,  Boston, 
Massachusetts.  On  August  23  the 
meeting  will  convene  in  Executive 
Session  at  9:00  a.m.  The  Open  Session 
will  convene  at  1:00  p.m.  On  August  24 
the  meeting  will  reconvene  at  9:00  a.m. 
in  Executive  Session  and  continue  to  its 
conclusion.  The  Committee  advises  the 
Office  of  Technology  and  Policy 
Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to  electronics 
and  related  equipment  and  technology. — .^^^^ 

Agenda 

Executive  Session  August  23,  9:00  a.m.- 
12:00  p.m. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order  12358, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto.  i 

General  Session  August  23, 1:00  p.m.- 
5:00  p.m. 

2.  Opening  remarks  by  the  Chairman. 

3.  Presentation  of  papers  or  comments 
by  the  public.  I 

4.  Presentation  by  Galileo  Electro- 
Optics  Corporation  on  microchannel 
technology. 

5.  Discussion  of  the  fallowing  CCL's: 

•  1522 — Lasers 

•  1529 — Electronic  equipment  for 
testing  &  measuring 

•  1531 — Frequency  synthesizers 

•  1533 — Signal  analyzers 

•  1556 — Optical  elements  &  elements 
for  optical  tubes 

•  1584 — Cathode-ray  oscilloscopes     '' 

•  1585 — Photographic  equipment 
Executive  Session  August  24,  9:00 

a.m.-5:00  p.m. 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  general  session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
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materials  to  the  Committee  members, 
the  Committee  suggests  that  the 
materials  be  forwarded  two  weeks  prior 
to  the  meeting  date  to  the  following 
address: 

Lee  Ann  Carpenter,  Technical  Support 
Staff.  OTPA/BXA,  Room  4069A.  U.S. 
Department  of  Commerce,  14th  & 
Constitution  Ave.  NW.,  Washington, 
DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  conciurence  of 
the  delegate  of  the  General  Counsel 
formally  determined  on  January  10. 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  n^etings 
found  in  section  10  (a)(1)  and<a)(3).  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facihty.  Room  6628,  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information  or  copies  of  the  minutes 
please  call  Lee  Ann  Carpenter.  202-377- 
2583. 

Date:  July  24. 1989. 
Betty  Anns  Fenell, 

Director,  Technical  Advisory  Committee  I'nit, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  17609  Filed  7-27-89:  8:45  am] 

BICUIiKS  CODE  3510-OT-M 


Laser  and  Opto-Electronic 
Subcommittee  of  ttie  Electronic 
Instrumentation  Technical  Advisory 
Committee;  Closed  Meeting 

A  meeting  of  the  Laser  and  Opto- 
Electronic  Subcommittee  of  the 
Electronic  Instrumentation  Technical 
Advisory  Committee  will  be  held  August 
22. 1989,  9K)0  a.m.  in  the  Executive 
Dining  Room.  JFK  Federal  Building. 
Scolley  Square.  Boston.  Massachusetts. 
The  Subcommittee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  lasers  and  related 
equipment  and  technology.  The 
Committee  will  meet  only  in  Executive 
Session  to  disciiss  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 


control  program  and  strategic  criteria 
related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurroice  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  {a)(3),  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility,  Room  6628,  U.S.  Department  of 
Commerce,  Washington,  DC.  For  further 
information  or  copies  of  the  minutes 
please  call  Lee  Ann  Carpenter,  202-377- 
2583.  ^ 

Dated:  July  24, 1989. 
Betty  Anne  Ferrell, 

Director,  Technical  Advisor}' Cowwittee  Unit, 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  17610  Filed  7-27-89;  a-45  am) 

BILUNQ  CODE  3S10-OT-M 


Foreign-Trade  Zones  Board 
[Order  No.  437] 

Resolution  and  Order  Approving  the 
Application  of  the  Municipality  of 
Anchorage,  Alaska,  for  a  Foreign- 
Trade  Zone  In  Anchorage; 
Proceedings  of  the  Foreign-Trade 
Zones  Board,  Washington,  DC 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  has 
adopted  the  following  Resolulion  and 
Order 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Municipality  of  Anchorage,  Alaska,  filed 
with  the  Foreign-Trade  Zones  Board  (the 
Board]  on  December  15, 1967.  and  amended 
on  February  22, 1989.  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign-trade 
zone  at  sites  in  Anchorage,  within  the 
Anchorage  Customs  port  of  entry,  the  Board, 
finding  that  the  requirements  of  the  Foreign- 
Trade  Zones  Act  as  amended,  and  the 
Board's  regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest  approves 
the  appUcation. 


As  the  proposal  involves  open  spaoe  on 
which  buildings  may  be  coastructed  by 
parties  other  than  the  grantfffe.  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
S  400.ns  of  die  Board's  regulations,  as  are 
necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  its  granting  nch 
permission  it  shall  have  tite  concurrences  of 
the  local  District  Director  of  Cnstoms,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  £)ieciUive 
Secretary.  Further,  the  granteie  shainiptify 
the  Board  for  approval  prior  K)the     / 
commencement  of  any  manufacttiriflg 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  of  Authority 

To  Establish,  Operate,  and  Maintain  a 
Foreign-Trade  Zone  in  Anchorage, 
Alaska 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  'To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes."  as 
amended  (19  U.S.C  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  under  the  jurisdiction  of 
the  United  States; 

Uhereas,  the  Municipality  of 
An>  borage,  Alaska  (the  Grantee)  has 
md'ie  application  (filed  December  15. 
19t;7.  fTZ  Docket  44-87.  52  FR  48555, 
aid  amended  on  February  22. 1989, 54 
FR  .9-71)  in  due  and  proper  form  to  the 
Boai  J.  requesting  the  establishment 
opera  Hon,  and  maintenance  of  a  foreign- 
trade  zone  in  Anchorage,  Alaska,  within 
t.Sn  Anchorage  Customs  port  of  entry; 

lVf:eri.'as,  notice  of  said  application 
has  b>ic>n  given  and  published,  and  full 
opt  01 'unity  has  been  afforded  all 
intpro'itrd  parties  to  be  heard;  and, 

IVi'ierecs,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Bc=::'is  regulations  (15  CFR  Part  400)  are 
satisfied; 

Now,  Therefore,  the  Board  hereby 
grjii^s  to  the  Grantee  the  privilege  of 
esiablishing.  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  No.  160,  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Elxhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
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thereunder,  to  the  same  extent  as  though 
the  same  were  fully  set  forth  herein,  and 
also  the  following  express  conditions 
and  limitations: 

Operation  of  the  foreign- trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  reasonable  time  from  the  date 
of  issuance  of  the  grant,  and  prior 
thereto  the  Grantee  shall  obtain  all 
necessary  permits  from  federal,  state, 
and  municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for 
approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injiuy  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 

The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  the  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington,  DC.  this  18th  day 
of  July,  1989,  pursuant  to  Order  of  the 
Board. 

Foreign-Trade  Zones  Board. 
Robert  A.  MoslMcber, 
Chairman  and  Executive  Officer. 

Attest: 
John  ].  Da  Ponte.  ]t.. 
Executive  Secretary. 
[FR  Doc.  89-17602  Filed  7-27-89;  8:45  am] 
BILUHO  CODE  3S10-OS-4I 


[Order  No.  436] 

Resolution  and  Order  Approving  the 
Application  of  the  City  of  St  Paul, 
Alaska,  for  a  Foreign-Trade  Zone  In  St 
Paul;  Proceedings  of  the  Foreign- 
Trade  Zones  Board,  Washington,  DC. 

Resolutioo  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  has 


adopted  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  City  of  St.  Paul  Island.  Alaska,  filed  with 
the  Foreign-Trade  Zones  Board  (the  Board) 
on  December  14, 1987,  requesting  a  grant  of 
authority  for  establishing,  operating,  and 
maintaining  a  general-purpose  foreign-trade 
zone  on  St.  Paul  Island,  at  St.  Paul  Municipal 
Airport,  a  Customs  User  Fee  Airport,  the 
Board,  finding  that  the  requirements  of  the 
Foreign-Trade  Zones  Act,  as  amended,  and 
the  Board's  regulations  would  be  satisfied  if 
approval  is  initially  given  for  a  restricted 
period  until  the  issue  of  reimbursability  for 
zone  supervision  at  Customs  user  fee  airports 
is  resolved,  approves  the  application  for  one 
year  from  the  date  of  activation,  subject  to 
extension  upon  application  to  the  Board. 

As  the  proposal  involves  open  space  on 
which  buildings  may  be  constructed  by 
parties  other  than  the  grantee,  this  approval 
includes  authority  to  the  grantee  to  permit  the 
erection  of  such  buildings,  pursuant  to 
S  400.815  of  the  Board's  regulations,  as  are 
necessary  to  carry  out  the  zone  proposal, 
providing  that  prior  to  Its  granting  such 
permission  it  shall  have  the  concurrences  of 
the  local  District  Director  of  Customs,  the 
U.S.  Army  District  Engineer,  when 
appropriate,  and  the  Board's  Executive 
Secretary.  Further,  the  grantee  shall  notify 
the  Board  for  approval  prior  to  the 
commencement  of  any  manufacturing 
operation  within  the  zone.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby  authorized  to 
issue  a  grant  of  authority  and  appropriate 
Board  Order. 

Grant  of  Authority 

To  Establish,  Operate,  and  Maintain  a 
Foreign-Trade  Zone  In  St.  Paul,  Alaska 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment,  operation, 
and  maintenance  of  foreign-trade  zones 
in  ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign 
commerce,  and  for  other  purposes,"  as 
amended  (19  U.S.C.  81a-81u)  (the  Act), 
the  Foreign-Trade  Zones  Board  (the 
Board]  is  authorized  and  empowered  to 
grant  to  corporations  the  privilege  of 
establishing,  operating,  and  maintaining 
foreign-trade  zones  in  or  adjacent  to 
ports  of  entry  undei  the  jurisdiction  of 
the  United  States; 

Whereas,  the  City  of  St.  Paul,  Alaska 
(the  Grantee)  has  made  application 
(filed  December  14, 1987,  FTZ  Docket 
43-87.  52  FR  48556)  in  due  and  proper 
form  to  the  Board,  requesting  the 
establishment,  operation,  and 
maintenance  of  a  foreign-trade  zone  at 
sites  in  St.  Paul,  Alaska,  adjacent  to  the 
St.  Paul  Customs  User  Fee  Airport; 

Whereas,  notice  of  said  application 
has  been  given  and  published,  and  full 


opportunity  has  been  afforded  all 
interested  parties  to  be  heard;  and 

Whereas,  the  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  (15  CFR  Part  400) 
would  be  satisfied  if  approval  is  initially 
given  subject  to  the  time  limit  in  the 
resolution  accompanying  this  action; 
Now,  Therefore,  the  toard  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing,  operating,  and  maintaining 
a  foreign-trade  zone,  designated  on  the 
records  of  the  Board  as  Zone  ftJo,  159,  at 
the  locations  mentioned  above  and  more 
particularly  described  on  the  maps  and 
drawings  accompanying  the  application 
in  Exhibits  IX  and  X,  subject  to  the 
provisions,  conditions,  and  restrictions 
of  the  Act  and  the  regulations  issued 
thereunder,  the  one-year  time  limit  in 
the  resolution  accompanying  this  action, 
and  also  the  following  express 
conditions  and  limitations: 

Operation  of  the  foreign-trade  zone 
shall  be  commenced  by  the  Grantee 
within  a  resonable  time  from  the  date  of 
issuance  of  the  grant,  add  prior  thereto 
the  Grantee  shall  obtain  all  necessary 
permits  from  federal,  state,  and 
municipal  authorities. 

The  Grantee  shall  allow  officers  and 
employees  of  the  United  States  free  and 
unrestricted  access  to  and  throughout 
the  foreign-trade  zone  sites  in  the 
performance  of  their  official  duties. 

The  grant  does  not  include  authority 
for  manufacturing  operations,  and  the 
Grantee  shall  notify  the  Board  for  ^ 

approval  prior  to  the  commencement  of 
any  manufacturing  operations  within  the 
zone. 

The  grant  shall  not  be  construed  to 
relieve  the  Grantee  from  liability  for 
injury  or  damage  to  the  person  or 
property  of  others  occasioned  by  the 
construction,  operation,  or  maintenance 
of  said  zone,  and  in  no  event  shall  the 
United  States  be  liable  therefor. 
The  grant  is  further  subject  to 
settlement  locally  by  the  District 
Director  of  Customs  and  the  Army 
District  Engineer  with  tfie  Grantee 
regarding  compliance  with  their 
respective  requirements  for  the 
protection  of  the  revenue  of  the  United 
States  and  the  installation  of  suitable 
facilities. 

In  Witness  Whereof,  the  Foreign- 
Trade  Zones  Board  has  caused  its  name 
to  be  signed  and  its  seal  to  be  affixed 
hereto  by  its  Chairman  and  Executive 
Officer  at  Washington.  DC,  this  18lh  day 
of  July,  1989,  pursuant  to  Order  of  the 
Board. 
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Foreign-Trade  Zones  Board. 
Robert  A.  Mosbacher, 

Chairman  and  Executive  Officer 
Attest: 

lohn ).  Da  Ponte,  )r.. 

Executive  Secretary. 

[FR  Doc.  89-17603  Filed  7-27-89;  8:45  am] 

BILLING  CODE  3$10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Fishery  Management 
Council;  Meeting  Cancellation 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 

The  public  meeting  on  July  27-28. 
1989.  of  the  North  Pacific  Fishery 
Management  Council's  Habitat 
Committee  as  published  in  the  Federal 
Register  (54  FR  30104],  has  been 
cancelled.  A  new  meeting  date  has  not 
yet  been  set.  All  other  information  as 
originally  published  remains  unchanged. 

For  more  information  contact  Steve 
Davis,  Deputy  Executive  Director,  North 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage.  AK  99510; 
telephone  (907)  271-2809. 

Dated:  July  25, 1989. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  89-17808  Filed  7-26-89;  2:16  pm) 

BILUNO  CODE  3S10-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1989  Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Additions  to  procurement  list. 

summary:  This  action  adds  to 
Procurement  List  1989  commodities  to  be 
produced  and  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 
EFFECTIVE  DATE:  August  28, 1989. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMA'nON:  On  May 

5  and  June  9, 1989,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 


notices  (54  FR  19428  and  24733)  of 
proposed  additions  to  Procurement  List 
1989,  which  was  published  on  November 
15, 1988  (53  FR  46018).  No  comments 
were  received  in  direct  response  to  the 
proposed  additions  to  the  Procurement 
List.  However,  during  the  comment 
periled,  the  Committee  received  a  letter 
from  the  Governor  of  a  State  requesting 
that  a  portion  of  the  annual  Federal 
requirement  for  the  elastic  gauze 
bandage,  the  medical  packet  and  other 
dressings  be  shared  with  an  Indian 
Tribe.  According  to  the  letter,  the  Tribe 
was  in  the  process  of  developing  the 
capability  to  produce  these  and  other 
dressings.  The  Committee  has  decided 
to  add  the  entire  portion  because  under 
its  regulations  it  is  required  to  make  a 
decision  based  upon  the  impact  of  a 
proposed  addition  on  the  current  or 
most  recent  supplier  for  the  item  and  not 
a  potential  supplier.  The  Committee  also 
noted  that  taking  the  approach  proposed 
by  the  Governor  would  not  assure  that 
the  Indian  Tribe  in  question  would 
receive  a  contract  for  the  remaining 
portion  of  the  annual  requirement.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
workshops  to  produce  the  commodities 
and  provide  the  services  at  a  fair  market 
price  and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1989: 

Commodities 

Bandage,  Gauze,  Elastic 

6510-00-913-7906 
Medical  Packet,  Individual  Survival  Kit, 
Airman's 

6545-00-231-9421 
Pin,  Tent.  Metal 

8340-00-985-7461 

Services 

Janitorial/Custodial 


U.S.  Courthouse,  Ford  and  Walker 
Streets,  Augusta,  Georgia 
Janitorial/Custodial 
Washington  National  Records  Center 
Complex,  Suitland  and  Silver  Hill 
Roads.  Suitland,  Maryland. 
Beverly  L  Milkinan, 
Executive  Director. 
[FR  Doc.  89-17699  Filed  7-27-89:  8:45  am] 

BILUNG  CODE  6S20-33-H 


Procurement  List  1989  Proposed 
Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
a  proposal  to  add  to  Procurement  List 
1989  commodities  to  be  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  August  28, 1989. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMA'nON:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2]  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  listed  below 
from  workshops  for  the  blind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  to  Procurement  List  1989. 
which  was  published  on  November  15, 
1988  (53  F.R.  46018); 

Starter  Rope,  Engine 

2990-00-972-7950 
Cap,  Utility,  Camouflage 

8405-01-246-4176 

8405-01-246-4177 

8405-01-246-4178 

8405-01-246-4179 

8405-01-24&-4180 

(50%  of  Government  requirement) 
Cover.  Toxicological  Agents  Protective 

8415-00-261-6443 
Brassard,  Army.  Military 

8455-01-236-1174 
Kit.  Maintenance 
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8465-00-753-6335. 
Bfiveriy  L.  Mllkmii, 

Executive  Director. 

[FR  Doc.  89-17700  Filed  7-27-69:  8:45  am] 

HLUNQ  CODE  MM-33-M 

4 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

usTBiiM  BiivnuiiiiisiiiM  tiesioraiion 
Program 

action:  Notice  of  fund  availability  and 
application  instructions. 

summary:  The  Department  of  Defense 
(DoD),  through  the  Defense 
Environm^tal  Restoration  Program 
(DERP],  invt)lves  State  governments  in 
the  environmental  restoration  of  DoD 
installations  (hereinafter  referred  to  as 
"cleanups").  DoD  will  make  funds 
available  to  State  governments  for  their 
support  services  associated  with 
cleanups.  DoD  cleanups  and  State 
support  services  shall  be  consistent  with 
the  applicable  provisions  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
AcKCERCLA).  the  SuRerfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA],  State  laws,  and  the 
National  Contingency  Plan  (NCP).  DoD 
is  soliciting  applications  for  funding  for 
State  services  supporting  DERP. 
DATES:  Applications  will  be  accepted 
July  28. 1980.  ^ 

FOR  RJRTNER  MNMIMATION  CONTACT: 
Applications  fun  be  submitted  to:  U.S. 
Department  qif  Defense,  Office  of  the 
Deputy  Assistant  Secretary  of  Defense 
(Environment)  (DASD(E)),  The 
Pentagon,  Room  3D833,  Washington.  DC 
20301-4000.  For  further  information 
contact:  Lieutenant  Colonel  Ken 
Cornelius,  USAF  (202)  325-2211. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

SARA.  Section  211  (Title  ID— Armed 
Forces.  U.S.  Code.  Sections  2701-2707. 
and  2810)  requires  the  Secretary  of 
Defense  to  carry  out  a  program  of 
environmental  restoration  at  facilities 
under  his  jurisdiction.  The  program  is 
known  as  the  Defense  Environmental 
Restoration  Program  (DERP).  Activities 
of  the  program  described  as  "the 
identification,  investigation,  research 
and  development,  and  cleanup  of 
contamination  from  hazardous 
substances,  pollutants,  and 
contamination"  must  be  carried  out 
subject  to.  and  in  a  manner  consistent 
with.  Section  120  of  CERCLA  (relating  to 
Federal  facilities).  SARA  Section  211 
and  CERCLA  Sections  210  and  121 


require  DoD  to  provide  the  opportunity 
for  appropriate  State  authorities  to  be 
involved  in  several  specified  aspects  of 
the  program.  Program  activities  are 
funded  through  the  annual 
Environmental  Restoration.  Defense 
(ER.D)  appropriations  to  the  Defense 
Environmental  Restoration  Account 
(DERA). 

To  resolve  several  issues  regarding 
State  involvement  in  the  program,  DoD 
and  a  State  workgroup  have  developed 
model  language  for  a  Department  of 
Defense  and  State  Memorandum  of 
Agreement  (DSMOA)  regarding  State 
support  services  to  DtoD  for  activities 
funded  under  the  ERSi  appropriation. 
The  purpose  of  a  DSMOA  is  to  expedite 
the  cleanup  of  DoD  installations  within 
a  State  and  to  ensure  compliance  with 
applicable  State  laws  and  regulations. 
An  executed  DSMOA  is  an  overarching 
agreement  of  commitment  between  DoD 
and  a  State,  but  it  does  not  obligate  nor 
conunit  funds.  The  model  DSMOA 
language  is  provided  at  the  end  of  this 
notice. 

An  executed  DSMOA  is  mandatory 
for  funding  consideration.  Funds  from 
DERA  will  be  made  available  through  a 
cooperative  agreement  with  each  State 
that  provides  support  services  to  DoD  in 
carrying  out  the  provisions  of  DERP 
under  a  DSMOA  in  accordance  with 
applicable  provisions  of  CERCLA/ 
SARA.  State  laws,  and  the  NCP. 

IL  Cooperative  Agreements 

It  is  the  intention  of  DoD  to  sign  one 
cooperative  agreement  with  each  State 
to  cover  State  support  services  for 
cleanup  activities  at  all  installations  in 
the  State  as  they  are  listed  in  Appendix 
A  of  a  DSMOA.  DoD  expects  that 
pursuant  to  a  DSMOA.  reimbursements 
for  State  services  shall  not  exceed  one 
(1)  percent  of  the  estimated  total  costs 
for  all  of  the  work  funded  under  DERP 
since  October  17, 1989,  and  that  may  be 
funded  in  the  future,  or  a  total  of  $50,000. 
whichever  is  greater.  The  State  may 
ordinarily  request  that  up  to  a  maximum 
of  twenty-five  (25)  percent  of  the  total 
State  services'  funds  (one  (1)  percent  of 
the  estimated  total  costs  for  all  work 
funded  under  DERP]  may  be  provided  in 
accordance  with  Section  II  of  a  DSMOA 
during  any  fiscal  year.  At  least  ten  (10) 
percent  of  a  State  services  funding 
request  will  be  provided  in  accordance 
with  Section  II  of  a  DSMOA  during  a 
fiscal  year  if  the  State  requests  an 
allocation  of  ten  (10)  percent  or  more. 

III.  Who  May  Apply 

DoD  will  accept  applications  only 
from  the  State  Agency  authorized  by  the 
State  to  enter  into  a  t5SM0A  and  a 


Cooperative  Agreement  on  behalf  of  the 
State. 

IV.  What  Can  Be  Found 

State  services  qualifying  for 
reimbursement  include: 

(1)  Technical  review,  comments  and 
recommendations  on  all  documents  or 
data  required  to  be  submitted  to  the 
State  under  an  agreement  between  the 
State  and  a  DoD  component,  all 
documents  or  data  that  a  DoD 
component  requests  the  State  to  review, 
and  all  documents  or  data  that  are 
provided  by  a  DoD  Component  to  the 
State  for  review  as  a  result  of  a  request 
from  the  State  made  under  applicable 
State  law. 

(2)  Identification  and  explanation  of 
State  applicable  or  relevant  and 
appropriate  requirements  related  to 
response  actions  at  DoD  installations. 

(3)  Site  visits  to  review  DoD  response 
actions  and  ensure  their  consistency 
with  appropriate  State  requirements,  or 
in  accordance  with  site-specific 
requirements  established  in  other 
agreements  between  the  State  and  DoD 
component. 

(4)  Participation  in  cooperation  with 
DoD  in  the  conduct  of  pubUc  education 
and  public  participation  activities  in 
accordance  with  Federal  and  State 
requirements  for  public  involvement. 

(5)  Services  provided  tt  the  request  of 
^DoD  in  connection  with  participation  in 

Technical  Review  Committees. 

(6)  Preparation  and  administration  of 
a  cooperative  agreement  to  implement 
the  DSMOA.  including  the  estimate  of 
State  costs. 

(7)  Additional  services  that  may  be 
set  forth  in  the  DSMOA  or  are  included 
in  installation-specific  agreements. 

V.  Evaluation  Criteria  for  Awards 

DoD  will  evaluate  only  those 
applications  with  an  accompanying 
executed  DSMOA.  DoD  shall  use  the 
following  criteria  for  evaluating 
applications  and  making  awards: 

(1)  The  feasibility  and  responsiveness 
of  the  project's  management  plan: 

(2)  Assurance  that  there  will  be  a 
timely  provision  of  services; 

(3)  Reasonableness  of  cost  estimates; 
and 

(4)  The  capacity  of  the  Applicant  to 
carry  out  the  proposed  activity. 

VI.  Submission  Procedures 

A  complete  application  package 
consists  of:  (1)  Standard  Form  424  (SF) 
424  (Application  for  Federal  Assistance); 
(2)  SF  424A  (Budget  Information— Non- 
Construction  Programs):  (3)  SF  424B 
(Assurances — Non-Conttruction 
Programs):  (4)  a  Project  Narrative 
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including  a  description  on  an 
installation  by  installation  basis  of  the 
work  to  be  undertaken  along  with 
associated  cost/budgetary  information; 
(5)  a  management  plan;  and  (6) 
"Certification  Regarding  Drug-free 
Workplace  Requirements." 

The  proposal  narrative  is  a  critical 
element  in  each  application.  It  shall 
include:  (1)  A  brief  overall  description  of 
the  proposed  State  services,  personnel 
and  resources  to  be  utilized,  and 
intended  outcome  of  the  State's  services; 
(2)  a  description  on  an  installation-by- 
installation  basis  of  the  work  to  be 
undertaken  along  with  associated  cost/ 
budgetary  information;  and  (3)  a 
management  plan  describing  Uie  State's 
approach  to  providing  appropriate  and 
timely  support  services,  including 
organizational  framework,  assignment 
and  scheduling  processes,  and  quality 
assurance/quality  control  methods. 

At  a  minimum,  the  description  of  work 
to  be  undertaken  should  list  the  types 
and  number  of  activities  anticipated 
during  each  year  for  each  installation, 
such  as:  Review  and  comment  on  draft 
remedial  investigation/feasibility  study 
(RI/FS)  (or  on  other  specified  documents 
or  data);  identification/explanation  of 
State  applicable  or  relevant  and 
appropriate  requirements  (ARARs); 
participation  in  public  involvement 
activities;  and  participation  in  Technical 
Review  Committee  (TRC)  meetings,  etc. 

The  cost/budgetary  information 
should  show  how  estimated  hours  and 
costs  are  related  to  the  proposed 
services  for  each  installation,  preferably 
in  tabular  or  matrix  form  keyed  to  the 
services  listed  in  Section  LB.  of  a 
DSMOA. 

Mailing  Address  and  Telephone 

U.S.  Department  of  Defense,  Office  of 
the  Deputy  Assistant  Secretary  of 
Defense  (Environment),  The  Pentagon, 
Room  3D833,  Washington,  DC  20301- 
4000.  Attn:  Director  of  Environmental 
Restoration:  Telephone  (202)  325-2211. 

Number  of  Copies  of  Final  Proposal 

All  applicants  must  submit  one  (1) 
signed  original  application  and  two  (2) 
copies  to  the  Director  of  Environmental 
Restoration  and  one  copy  to  the  DoD 
point  of  contact  for  each  installation 
covered  by  the  application.  Each  copy 
must  be  covered  with  an  executed  SF 
424. 

VII.  Compliance 

The  following  laws,  regulations,  and 
procedures  apply  to  applicants  for  and 
recipients  of  funding: 

(1)  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  Pub.  L  96-510. 


(2)  The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA). 
Pub.  L.  99-499. 

(3)  The  National  Contingency  Plan 
(NCP),  40  CFR  Part  300. 

(4)  The  applicable  Office  of 
Management  and  Budget  Circulars  (A- 
87,  A-102,  and  A-128). 

(5)  Drug-Free  Workplace 
Requirements;  as  embodied  in  the 
Notice  of  Interim  Final  Rules  as 
published  in  the  January  31, 1989 
Federal  Register,  Part  II,  pp.  4945-4960 
as  applicable. 

(6)  Department  of  Defense  Uniform 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  32  CFR  Part  278. 

(7)  The  Department  of  Defense  State 
Memorandum  of  Agreement  (DSMOA). 

(8)  The  cooperative  agreement. 

The  recipient  must  carry  out  activities 
assisted  under  this  program  in 
compliance  with  public  laws  prohibiting 
discrimination  because  of  race,  color, 
national  origin,  sex,  handicap,  and  age 
in  programs  and  activities  receiving 
Federal  assistance. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
)uly  24, 1989. 

Department  of  Defense  and  State 
Memorandum  of  Agreement  (DSMOA) 

In  order  to  expedite  the  cleanup  of 
hazardous  waste  sites  on  Department  of 
Defense  (DoD)  installations  within  the  State 

of and  ensure  compliance  with  the 

applicable  State  law  and  regulations  of  the 
State.  DoD  and  the  [State  Agency]  on  behalf 
of  the  State  of  [State]  enter  into  this 
Agreement. 

Except  as  otherwise  specified,  the  terms  in 
this  document  are  unique  to  this  document 
only. 

Section  I— Reimbursement  of  Stale  Costs 
A.  Coverage 

1.  This  Agreement  covers  reimbursement  of 
the  costs  associated  with  providing  State 
services  to  Department  of  Defense 
installation&  for  activities-funded  under  the 
Environmental  Restoration,  Defense  (ER.D) 
appropriation.  Installations  covered  by  this 
Agreement  are  those  owned  by  the  Federal 
government  on  the  effective  date  of  the 
Agreement  including  installations  with  sites 
on  the  National  Priorities  List  (NPL)  and 
installations  with  sites  not  on  the  NPL  The 
installations  covered  by  this  Agreement  are 
listed  in  Attachment  A.  This  Agreement  does 
not  cover  the  costs  of  services  rendered  prior 
to  October  17, 1966;  services  at  properties  not 
owned  by  the  Federal  government;  and 
activities  funded  from  sources  other  than 
ER.D  appropriation. 

2.  Unless  a  site-specific  agreement  provides 
otherwise,  this  Agreement  is  the  mechanism 
for  payment  of  the  costs  incurred  by  the  State 
in  providing  the  services  listed  in  paragraph 
B  of  this  A^ement  in  relation  to  ER.D 


funded  activities  at  the  installations  covered 
by  this  Agreement.  Full  payment  of  State 
costs  pursuant  to  this  Agreement  constitutes 
final  settlement  of  any  claims  the  State  of 

may  have  for  performance  of 

services  outlined  in  Section  I(B]  with  respect 
to  ER.D  funded  work  carried  out  after 
October  17, 1986.  at  all  of  the  installations 
covered  by  this  Agreement,  except  for  those 
State  costs  covered  by  a  site-specific 
agreement. 

3.  DoD  agrees  to  seek  sufficient  funding 
through  the  DoD  budgetary  process  in 
accordance  with  Section  II  and  to  pay  the 

State  of for  the  services  specified  in 

paragraph  B  for  all  ER.D  funded  activities  at 
installations  covered  by  this  Agreement, 
subject  to  the  conditions  and  limitations  set 
forth  in  this  section. 

B.  Services 

State  services  that  qualify  for  payment 
under  this  Agreement  include  the  following 
types  of  assistance  provided  by  the  State 
commencing  at  site  identirication  and 
continuing  through  construction,  as  well  as 
any  other  activities  that  are  funded  by  ER.D: 

1.  Technical  review,  comments  and 
recommendations  on  all  documents  or  data 
required  to  be  submitted  to  the  State  under 
an  agreement  between  the  State  and  a  DOD 
Component,  all  documents  or  data  that  a  DoD 
Component  requests  the  State  to  review,  and 
all  documents  or  data  that  are  provided  by  a 
DoD  Component  to  the  State  for  review  as  a 
result  of  a  request  from  the  State  made  under 
applicable  State  law. 

2.  IdentiRcation  and  explanation  of  State 
applicable  or  relevant  and  appropriate 
requirements  related  to  response  actions  at 
DoD  installations. 

3.  Site  visits  to  review  DoD  response 
actions  and  ensure  their  consistency  with 
appropriate  State  requirements,  or  in 
accordance  with  site-specific  requirements 
established  in  other  agreements  between  the 
State  and  DoD  Component. 

4.  Participation  in  cooperation  with  DoD  in 
the  conduct  of  public  education  and  public 
participation  activities  in  accordance  with 
Federal  and  State  requirements  for  public 
involvement. 

5.  Services  provided  at  the  request  of  DoD 
in  connection  with  participation  in  Technical 
Review  Committees. 

6.  Preparation  and  administration  of  a 
cooperative  agreement  (CA)  to  implement 
this  Agreement,  including  the  estimates  of 
Sta|e  costs. 

7.  Other  services  that  the  State  will  provide 
that  are  set  out  in  this  Agreement  or  are 
included  in  installation-speciHc  agreements. 

C.  Accounting  Procedures 

1.  Subject  to  the  provisions  of  paragraphs  D 
and  E,  reimbursement  of  eligible  State  costs 
incurred  between  October  17, 1988,  and  the 
date  of  this  Agreement  shall  be  paid  if  the 
costs  have  been  documented  using 
accounting  procedures  and  practices  that 
reasonably  identify  the  nature  of  the  costs 
involved,  the  date  the  costs  were  incurred, 
and  show  that  the  costs  were  entirely 
attributable  to  activities  at  an  installation 
covered  by  this  Agreement. 
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2.  Payment  of  eligible  Slate  costs  for 
services  provided  ahei  the  effective  date  of 
this  Agreement  must  comply  with  all 
applicable  Federal  procurement  and  auditing 
requirements. 

D.  Maximum  Reimbursement 

Reimbursement  for  services  provided  under 
paragraph  B  for  all  instaUations  included  in 
Attachment  A  shall  not  exceed  one  (1) 
percent  of  the  estimated  total  costs  for  all  of 
the  work  that  has  been  funded  by  ER.D  since 
October  17, 1986,  and  that  will  in  the  f]^ure 
be  funded  by  ER.D  or  a  total  of  $50,000, 
whichever  is  greater.  Estimates  of  cleanup 
costs  developed  under  this  Agreement  are 
provided  solely  for  the  purpose  of  calculating 
the  amount  of  funding  the  State  is  eligible  to 
receive. 

E.  Annual  Budget  Limits 

The  State  may  ordinarily  request  that  up  to 
a  maximum  of  twenty-five  (25)  percent  of  the 
total  State  services  funds  for  all  installations 
listed  in  Attachment  A  be  provided  in 
accordance  with  Section  II  during  any  fiscal 
year.  DoD  may  approve  an  aimual  budget 
limit  that  exceeds  twenty-five  (25)  percent  of 
the  total  State  services  funds  if  the  State 
demonstrates  the  need  for  a  higher 
percentage  bas^d  on  the  scope  of  the  work 
projected  during  the  fiscal  year.  At  least  ten 
(10)  percent  of  a  State's  services  funding 
request  will  be  provided  in  accordapce  with 
Section  II  of  this  Agreement  during  a  llscal 
year  if  the  State  requests  an  allocation  of  ten 
(10)  percent  or  more  for  services  under  this 
Agreement.  The  State  may  carry  over  unused 
funds  into  subsequent  years.  If  the  cost  of 
State  services  during  a  fiscal  year  exceeds 
the  annual  budget  limit,  the  State  may 
expend  its  own  funds  to  pay  the  costs  of 
those  services.  To  the  extent  allowable  under 
Federal  procedures  for  cooperative 
agreements,  the  State  may  then  seek 
reimbursement  of  these  costs  in  a  subsequent 
year  through  a  cooperative  agreement  as  long 
as  the  total  amount  of  the  payments  to  the 
State  does  not  exceed  the  one  (1)  percent 
ceiling,  or  the  annual  budget  limit  for  that 
fiscal  year.  A  payment  schedule  for 
reimbursement  of  past  costs  will  be  devised 
by  the  State  of and  the  DoD. 

F,  Adjustment  of  Cost  Estimates 

The  Stite  or  DoD  may  request  a  review  of 
total  estimated  ER,D  funded  project  costs 
covered  by  this  Agreement  once  during  the 
terms  of  a  cooperative  agreement.  The  total 
project  costs  shall  be  revised  to  reflect  the 
new  estimates.  The  ceiling  of  one  (1)  percent 
of  the  total  project  costs  shall  be  adjusted 
based  on  the  revisions  of  the  total  project 
costs  since  October  17, 19a&  If  the  total 
project  costs  following  the  Record  of  Decision 
(ROD)  or  equivalent  document  are  lower  than 
previously  estimated,  the  State  remains 
entitled  to  payment  as  follows: 

a.  the  State  is  entitled  to  payment  of  all 
services  rendered  prior  to  completion  of  the 
new  estimate  so  long  as  they  are  within  the 
ceiling  of  the  previous  estimate;  and, 

b.  reimbursement  of  future  incurred  costs 
for  providing  services,  at  the  option  of  the 
state,  in  an  amount  either 

1.  Up  to  a  total  of  previous  and  future  costs 
of  one  (1)  percent  of  the  revised  estimate;  or. 


Z.  The  lesser  of: 

(i)  one  quarter  (V4)  of  one  (1)  percent  of  the 
post  ROD  or  equivalent  documents  costs;  or, 

(ii)  the  remaining  balance  of  the  one  (1) 
percent  entitlement  under  the  previous 
estimate. 
G.  Procedures  for  Reimbursement 

Procedures  for  State  teimbursement 
through  cooperative  agieements  (CAs)  are  as 
described  in  Attachment  B  and  in  accordance 
with  Office  of  Management  and  Budget 
(0MB)  Circulars  A-102,  A-87,  and  A-128. 
After  a  CA  is  awarded,  the  (State  Agency) 
may  submit  a  request  for  advance  or 
reimbursement  to  DoD  on  a  quarterly  basis. 
DoD  will  process  the  request  and  transfer 
funds  in  accordance  with  Circular  A-102. 
Within  60  days  after  the  end  of  each  quarter, 
the  (State  Agency)  shaD  submit  to  DoD  a 
status  report,  including  cost  summaries  which 
directly  relate  allowabk  costs  actually 
incurred  by  the  State  under  this  Agreement 
during  the  quarter  for  Services  at  each 
installation.  Allowable  costs  shall  be 
determined  in  accordaace  with  this 
Agreement  and  Circular  A-87.  DoD  shall 
reconcile  continuing  awards  and  close  out 
completed  awards  in  accordance  with         ^ 
Circular  A-102.  Auditiag  of  States  programs' 
shall  be  accomplished  in  accordance  with 
Circular  A-128. 

H.  Additional  Work 

When  an  installation  requests  that  a  State 
perform  a  specific  technical  study  or  similar 
technical  support  that  could  otherwise  be 
done  by  a  contractor,  and  (State  Agency) 
agrees  to  do  the  work,  funding  will  be 
negotiated  between  the  instalfation  and  the 
State  outside  of  this  Agreement 

L  Emergencies  I 

In  an  emergency  situation  involving  a 
threat  to  public  health  or  the  environment, 
the  State  must,;  unless  the  nature  of  the 
emergency  does  not  permit  notification, 
notify  the  DoD  Component  prior  to  taking 
removal  action  in  ordor  to  be  reimbursed  for 
its  reasonable  costs.  Reimbursement  of  the 
State  for  its  work  will  be  handled  directly 
between  the  DoD  component  and  the  State, 
aod  outside  of  this  Agreement. 
Disagreements  that  arise  under  this 
paragraph  are  subject  to  the  Dispute 
Resolution  process  in  section  IV. 

Section  11— Funding  and  the  Priority  System 

A.  The  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (Environment),  as  the 
designee  of  the  Office  of  the  Secretary  of 
Defense  responsible  for  carrying  out  the 
Defense  Environmental  Restoration  Program, 
and  the  DoD  componants  shall  seek  sufficient 
funding  through  the  EHoD  budgetary  process 
to  carry  out  their  obligation  for  response 
actions  at  DoD  instalkations  within  the  State. 
Funds  authorized  and  appropriated  annually 
by  Congress  under  the  ER,D  appropriation  in 
the  DoD  Appropriations  Act  shall  be  the 
source  of  funds  for  all  work  contemplated  by 
this  Agreement. 

B.  Should  the  ERJ)  appropriation  be 
inadequate  in  any  year  to  meet  the  total  DoD 
requirements  for  cleanup  of  hazardous  or 
toxic  contaminants,  OoD  shall  establish 
priorities  among  sites  in  a  manner  which 


maximizes  the  protection  of  human  health 
and  the  environment.  In  the  prioritization 
process,  DoD  shall  employ  a  model  which  has 
been  and  will  be  further  developed  with  the 
assistance  of  the  States  and  the  EPA.  Future 
enhancements  or  refinements  to  the  model 
shall  occur  in  consultation  with  the  States 
and  the  EPA.  DoD  shall  also  involve  the 
States  and  the  EPA  in  its  uae  of  this    . 
prioritization  model  through  review  of 
technical  site  data.  The  DoD  components 
shall  receive  and  give  full  consideration  to 
information  provided  by  tht  States  regarding 
factors  to  be  considered  in  decisionmaking  in 
the  annual  prioritization  process  for 
allocating  resources  available  for  cleanups. 
The  State  accepts  that  a  DoD  prioritization 
system  developed  and  opemted  as  described 
in  this  subparagraph  is  needed  and  provides 
a  reasonable  basis  for  allocating  funds 
among  sites  in  the  interest  of  a  national  worst 
first  cleanup  program.  To  tkat  extent,  the 
State  will  make  every  effort  to  abide  by  the 
priorities  developed  thereunder. 

C.  Nothing  in  this  Agreement  shall  be 
interpreted  to  require  obli^tion  or  payment 
with  regard  to  a  site  remediation  in  violation 
of  the  Anti-Deficiency  Act  (31  U.S.C.  1341). 

Section  III— Lead  Agencies 

Each  DoD  Component  fthall  designate  an 
individual  responsible  for  iianaging  remedial 
and  removal  actions  for  each  installation 
within  the  State.  This  individual  shall  be 
responsible  for  coordinating  all  tenant 
activities  at  the  installation  with  regard  to  the 
remedial  and  removal  action  program.  The 
individual  will  also  act  as  remedial  project 
manager  (RPM)  within  the  meaning  of  the 
National  Contingency  Plan  (40  CFR  Part  300). 

The  State  shall  designate  a  lead  State 
agency  for  each  DoD  installation  within  the 
State.  (This  agency  may  vary  by  insUUation). 
The  lead  State  agency  for  an  installation 
shall  coordinate  among  otlier  State  agencies 
to  represent  a  single  State  position  as  to 
remedial/removal  actions  at  the  installation. 
The  lead  State  agency  shall  designate  a  State 
Agency  Coordinator  (SACJ  who  shall  be  the 
single  point-of-contact  between  the 
appropriate  DoD  component  installation  and 
the  State  regarding  State  involvement  in  the 
remedial  and  removal  actions  program  at  the 
installation. 


Section  IV— Dispute  Resolution 

A.  The  Remedial  Project  Manager  (RPM) 
and  the  State  Agency  Coordinator  (SAC) 
shall  be  the  primary  points  of  contact  to 
coordinate  the  remedial  and  removal  program 
at  each  military  installation  within  the  State, 
including  the  resolution  of  disputes.  With 
regard  to  installation  or  sites  for  which  there 
are  executed  Federal  Facflity  Agreements 
under  CERCLA  section  120,  dispute 
resolution  provisions  as  specified  in  those 
agreements  shall  govern.  For  other  sites,  it  is 
the  intention  of  the  parties  that  all  disputes 
shall  be  resolved  at  the  lowest  possible  level 
of  authority  as  expeditiously  as  possible 
within  the  following  framework.  All 
timeframes  for  resolving  disputes  below  may 
be  lengthened  by  mutual  consent. 

1.  Should  the  RPM  and  SAC  be  unable  to 
agree,  the  matter  shall  be  referred  in  writing 
as  soon  as  practicable  but  in  no  event  to 
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exceed  ten  (10)  working  days  after  the  failure 
to  agree,  to  the  installation  commander  and 
the  chief  of  the  designated  program  office  of 
the  lead  State  agency  or  their  mutually 
agreed  upon  representatives  designated  in 
writing. 

2.  Should  the  installation  commander  and 
the  chief  of  the  designated  program  office  of 
the  lead  State  agency  or  their  mutually 
agreed  upon  representatives  designated  in 
writing  be  unable  to  agree  within  ten  (10) 
working  days,  the  matter  shall  be  elevated  to 
the  head  of  the  lead  State  agency  and  a 
counterpart  member  of  the  lead  Service 
involved  who  shall  be  a  general/fiag  officer 
or  a  member  of  the  senior  executive  service. 

3.  Should  the  head  of  the  lead  State  agency 
and  the  counterpart  DoD  representative  fail 
to  resolve  the  dispute  within  20  working  days 
the  matter  shall  be  referred  to  the  Governor 
and  the  Service  Secretary  concerned  for 
resolution. 

B.  It  is  the  intention  of  the  parties  that  all 
disputes  shall  be  resolved  in  this  maimer. 
Alternative  dispute  resolution  methods  may 
be  used.  In  the  event  that  the  Governor  and 
the  Service  Secretary  are  unable  to  resolve  a 
dispute,  the  State  retains  any  enforcement 
authority  it  may  have  under  State  and 
Federal  law. 

Section  V—Reopener 

The  terms  of  this  Agreement  may  be 
modified  at  any  time  by  mutual  Agreement  of 
the  parties.  If  a  party  requests  the  Agreement 
to  be  reopened  but  the  other  party  does  not 
concur,  the  matter  will  be  referred  to  an 
individual  designated  in  writing  by  the 
signators  to  this  agreement  In  the  event  they 
fail  to  agree  within  10  working  days  the 
matter  will  be  referred  to  the  signators  of  this 
agreement  or  their  successors  in  office.  If  no 
resolution  is  reached  within  20  days,  the 
Agreement  shall  not  be  reopened. 

Section  VI^Teimination 

This  Agreement  may  be  terminated  by 
either  party  at  the  expiration  of  any 
cooperative  agreement  entered  into  pursuant 
to  this  Agreement  if  the  party  seeking 
termination  has  notified  the  other  party  in 
writing  at  least  90  days  prior  to  the  expiration 
of  the  cooperative  agreement  After  receiving 
a  notice  of  termination,  a  party  may  invoke 
the  dispute  resolution  process  in  Section  V. 
Each  signator  of  the  agreement  may  involve 
other  officials  to  whom  they  report  in  the 
process  of  resolution.  The  parties  by  mutual 
agreement  may  also  refer  the  matter  to  the 

Governor  of  the  State  of and 

his(her)  counterpart  within  the  Department  of 
Defense.  Alternative  dispute  resolution 
methods  may  be  used.  Failing  their 
agreement,  this  Agreement  shall  be 
considered  terminated  as  of  the  date  the 
cooperative  agreement  expires. 

State  signature  block  for  Agency  signing  on 
behalf  of  the  State 

DoD  Signature  block 

AtUchment  A  to  DSMOA  DOD  InsUOations 
Covered  by  this  Agreement 

State  of 


.  Air  Force  Base 


Army 

1.  e.g..  Fort 

2.  etc. 

Navy 

1.  e.g.,  Naval  Air  Station . 

2.  etc. 

Air  Force 

l.e.g 

2.  etc. 

Defense  Logistics  Agency 

1.  e.g..  Defense  Supply  Center 

2.  etc. 

Installations  may  be  adde^  to  this  list 
periodically  as  necessary  in  accordance  with 
Section  V,  Reopener. 

Procedures  for  State  Reimbursement 

•  The  Deputy  Assistant  Secretary  of 
Defense  for  Environment  (DASD(E))  and  the 
Head  of  the  Agency  signing  on  behalf  of  the 
State  will  sign  the  DSMOA. 

•  The  DSMOA  is  the  overarching 
agreement  of  commitment  between  the  DoD 
and  the  State,  but  does  not  obligate  or 
commit  funds. 

•  Reimbursement  will  be  accomplished, 
using  Federal  procedures  for  cooperative 
agreements  (CAs).  with  States  that  have 
signed  DSMOAs.  Eligible  activities  are 
limited  to  those  authorized  for  the  Defense 
Environmental  Restoration  Program  (DERP), 
and  funded  by  the  Defense  Environmental 
Restoration  Account  (DERA),  Sections  2701 
et  seq.,  of  Title  10  U.S.C, -and  as  specified  in 
the  DSMOA. 

— Reimbursement  will  commence  as  soon  as 
possible  with  DERA  funds. 

•  DoD  policies  and  procedures  for 
processing  CA  applications  and  payments 
will  be  developed  with  input  from  the  States 
and  announced  in  a  Federal  Register  notice. 
— In  general,  these  activities  will  be 

centralized  in  the  ODASD(E). 

— It  is  anticipated  that  these  policies  and 
procedures  will  encompass  the  following: 
who  may  apply;  what  can  be  funded: 
evaluation  criteria  for  awards:  submission 
procedures  and  closing  dates  for  receipt  of 
applications;  and  State  responsibilities. 

— Within  this  framework,  it  is  anticipated 
that  monitoring  and  quarterly  reporting 
procedures  for  States'  program  status  and 
financial  status  will  be  developed. 

•  Administration  of  CAs  will  be  in 
accordance  with  Office  of  Management  and 
Budget  (OMB)  Circular  A-102.  Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,  and  Title  32  CFR  Part 
278,  Office  of  the  Secretary  of  Defensl. 
Uniform  Administrative  Requirements  for 
Grants  and  Cooperative  Agreements  to  State 
and  Local  Governments. 

— A  State  will  submit  a  complete  application 
package  for  Federal  assistance,  consisting 
of  Standard  Form  424  (SF  424)  and 
attachments,  including  a  proposal 
narrative,  the  signed  DSMOA,  and  a 
project  mangement  plan.  The  State's 
application  must  also  include  a  description 
of  the  type  and  amount  of  support  services 
that  the  State  plans  to-provide  for  each 
installation  covered  in  the  DSMOA  for  the 
specific  award  period  of  the  CA. 


— CAs  will  be  awarded  for  a  term  of  two 
years,  based  on  an  annual  estimate  of 
requirements.  Applications  will  be 
accepted  after  signature  of  the  DSMOA  by 
both  parties:  DoD  processing  time  for 
applications  is  expected  to  be  two  months. 

— "the  DASD(E)  will  accept  the  applicatioa 
review  it  and  make  a  decision  as  to  the 
award.  This  CA  agreement  when  signed  by 
both  the  DASD(E]  and  the  Head  of  the 
Agency  signing  on  behalf  of  the  state, 
comprises  the  contractual  relationship 
between  the  DoD  and  the  State. 

— States  may  request  funds  in  accordance 
with  the  methods  outlined  in  OMB  Circular 
A-102  and  32  CFR  Part  278.  These 
documents  provide  for  the  following 
methods  of  payment:  (1)  Advances  (Letter 
of  Credit),  (2)  Reimbursement  and  (3) 
Working  Capital  Advances.  A  state  may 
request  a  payment  method  in  its 
cooperative  agreement  application. 

•  Allowable  costs  will  be  determined  in 
accordance  with  OMB  Circular  A-87,  Cost 
Principles  for  State  and  Local  Governments. 
Specific  services  to  be  provided  by  the  States 
will  be  as  described  in  the  DSMOA. 

•  Auditing  of  States  programs^ill  be 
accomplished  in  accordance  with  OMB 
Circular  A-128,  Audits  of  State  and  Local 
Governments. 

The  following  is  additional  information 
regarding  the  general  procedures  that  DoD 
plans  to  use  in  implementing  DSMOAs  and 
CA's  with  the  States: 

1.  DoD  DASD(E)  will  invite  States  to  sign 
DSMOAs  and  submit  applications  for  CAs. 

2.  DASD(E)  will  send  a  memorandum 
(Attachment  C)  to  the  DoD  Components 
(Army.  Navy,  Air  Force,  DLA.  and  other  DoD 
agencies)  asking  them  to  cooperate  with  the 
States  and  compile  necessary  data.  The 
States  and  InstaUations  will  communicate 
directly  on  response  activities  anticipated  to 
take  place  over  the  next  two  years  and  on  the 
total  DERA  cost  estimate. 

3.  DoD  Components  will  use  their  Chain-  , 
Of-Command  to  develop  and  pass  on  data  to 
DASD(E):  Component  Headquarters  will  give 
the  message  to  their  Major  Commands  (e.g.. 
Army  Materiel  Command),  and  the  Major 
Commands  will  forward  the  message  to  their 
Installations  (e.g.,  Sacramento  Army 
Ammunition  Depot). 

4.  The  Components  will  provide 
information,  obtained  from  their  Installations 
and  Major  Commands,  to  DASD(E)  by  State. 

5.  Each  State  contacts  DASD(E)  about  its 
desire  to  have  a  DSMOA  and  CA,  and  works 
with  DoD  to  have  State-specific  information 
inserted  into  the  provisions  where  indicated 
in  the  model  language  and  to  fill  out  the  CA 
application.'' 

6.  DASD(E)  and  the  State  sign  the  DSMOA 
and  the  CA. 

7.  The  State  submits  requests  for  payment 
in  advance  based  on  anticipated  workload  or 
for  reimbursement  of  services  provided  under 
the  CA,  on  a  quarterly  basis. 

8.  Quarterly  In-Process  Rgyiews  (IPRs).  or 
alternative  arrangements  by  i&utual  consent, 
will  be  held  between  DASD(E]  staff  and  the 
State  agency.  IPRs  will  include  State  progress 
reports  concerning  activities  and  funding. 
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9.  CA  audits  will  be  carried  out  in 
accordance  with  0MB  Circular  A-128. 

The  Office  of  the  Assistant  Secretary  of 
Defense 

Washington,  DC  20301-«000 

Attachment  C  to  DSMOA— Utter  to  DOD 
Componentf 

luly  18, 1989. 

Production  and  Logistics 

E 

Memorandum  for  Deputy  Assistant  Secretary 
of  the  Army,  Environmental,  Safety  and 
Occupational  Health,  OASA  (I&L),  Deputy 
Director  for  Environment,  OASN  (S&L), 
Deputy  Assistant  Secretary  of  the  Air  Force, 
(E,S*OH).  SAF/RQ,  Director,  Defense 
JJogiatics  Agency  (DLA-W) 

Subject:  DoD  Components'  Cooperation  with 
the  States  for  Cooperative  Agreements 
on  Site  Cleanups 

I  am  sending  letters  to  the  directors  of 
State  environmental  agencies  inviting  them  to 
enter  into  DoD  and  State  Memoranda  of 
Agreements  (DSMOAs).  There  has  been  a 
recent  strong  State  expression  of  interest  in 
them.  I  request  that  you  inform  the 
appropriate  people  in  your  Component  that 
they  should  be  ready  by  mid-July  to  respond 
to  requests  from  the  States  for  information 
necessary  for  the  States  to  prepare 
applications  for  cooperative  agreements 
(CAs)  in  accordance  with  Attachment  B  of 
the  model  DSMOA  language. 

Once  a  State  and  I  have  signed  a  DSMOA 
or  started  the  process  toward  signature,  the 
lead  State  agency  can  be  expected  to  contact 
persons  or  offices  designated  by  the 
Components  as  being  "lead"  for  the 
Installation  Restoration  Ptogram  (IRP)  for  the 
installations  listed  in  Attachment  A  of  the 
DSMOA.  States  will  need  to  determine  what 
DERA-funded  activities  the  installations  have 
planned  for  the  period  of  the  proposed  CAs 
tFY90/911.  Each  State  will  use  this 
information  to  help  prepare  its  application  for 
a  cooperative  agreement  and  its  request  for 
funds.  The  designated  installation 
representative  should  also  give  information 
to  the  State  regarding  probable  DERA-funded 
activities  through  the  life  of  the  program, 
including  total  estimated  cost.  This  will  help 
the  State  plan  its  activities  under  the  lifetime 
cap.  The  cost  information  should  be 
acceptable  to  you  before  it  is  provided  to  the 
States. 

This  information  is  generally  available 
from  your  program  planning  activities,  FY90/ 
91  DORA  budget  development  data,  and 
anticipated  RI/FS  results.  States  should  also 
have  much  of  this  information  if  they  are 
receiving  notice  of  program  activities  and 
participating  in  sucii  areas  as:  review  of 
program  plaiming  and  IRP  documents, 
meetings  of  technical  review  committees, 
negotiation  and  implementation  of 
interagency  agreements,  and  public 
participation  activities. 

Since  the  CAs  will  be  centrally 
administered  by  DoD,  we  request 
Components  to  give  my  office  the  same  total 
DERA  cost  information  you  provide  the 
States.  We  would  also  like  a  summary  of 
planned  activities  for  the  next  two  years 


(FY90/91)  that  the  installation  IRP 
representatives  give  to  tfie  States.  Please  try 
to  provide  this  within  four  weeks  of  giving  it 
to  the  States.  Since  the  CAs  are  envisioned  to 
encompass  two  years,  the  information  on 
planned  program  activities  and  cost 
estimates  will  need  to  be  updated  every  two 
years.  During  the  CA  period,  if  there  is  a 
significant  change  in  response  activities  or 
estimated  costs,  the  Component  should  notify 
the  State  as  soon  as  possible.  I  will  be 
providing  you  additional  guidance  on  this 
matter  in  the  next  two  weeks. 

Please  provide  a  copy  of  tlie  attached 
model  DSMOA  language  to  those  who  will  be 
responsible  for  providing  the  necessary 
information  to  the  States. 

We  will  also  provide  more  detailed 
information  in  the  following  documents  as 
they  are  developed: 

•  DoD  Policies  and  ftocedures  for  the 
Cooperative  Agreements  Program  under 
DSMOAs 

•  Federal  Register  notice  announcing  the 
program  and  the  availability  of  funds. 

Cooperation  and  conmunication  are 
paramount  to  the  success  of  this  program.  I 
encourage  you  and  your  installations  to  make 
every  effort  to  continually  build  a  good 
working  relationship  with  your  counterparts 
in  the  State  agencies.  I  believe  that  a 
cooperative  effort  with  the  States,  to  include 
mutual  consideration  of  each  others 
comments  and  program  objectives,  is  the  key 
to  cost-effective  and  timely  execution  of  the 
Defense  Environmental  Restoration  Program. 

Thank  you  for  your  continuing  efforts  in 
making  the  program  a  success.  If  you  have 
questions  or  comments,  Sam  Napolitano 
remains  my  point  of  cottact  for  DSMOAs, 
and  Lt  Col  Ken  Cornelius  has  the  lead  in 
carrying  out  the  CA  Program.  You  may  reach 
either  of  them  at  (202)  325-2211  (Autovon: 
221-2214)  in  our  offices  in  Alexandria, 
Virginia. 

William  H.  Parker,  III,  < 
Deputy  Assistant  Secr&ary  of  Defense 
(Environment). 

Attachment 

[FR  Doc.  89-17614  Filed  7-27-89;  8:45  am] 

MUJNG  CODE  aaio-oi-M  i 


DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

summary:  Working  Croup  C  (Mainly 
Opto  Electronics]  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
date:  The  meeting  will  be  held  at  0900, 
Wednesday  and  Thursday,  16  &  17 
August  1989. 

ADDRESS:  The  meeting  will  be  held  at 
Pahsades  Institute  for  Research 
Sei^ices,  Inc.,  2011  Crystal  Drive,  Suite 
307.  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Weiss,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 


provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  In  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
devices,  infrared  detectors  and  lasers. 
The  review  will  include  classified 
program  details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1982)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
LM.  Bynum. 

A  Itemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

July  24, 1989. 

(FR  Doc.  89-17613  Filed  7-Z'-89;  8:45  am] 

BIUINQ  CODE  381IH>1-M 


Wage  Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463,  the  Federal 
Advisory  Committee  Ad,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday, 
September  5, 1989;  Tuesday,  September 
12, 1989;  Tuesday.  September  19, 1989; 
and  Tuesday,  September  26, 1989  at 
10:0a,a.m.  in  Room  1E801,  The  Pentagon, 
Washington,  DC. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel]  concerning 
all  matters  involved  in  the  development 
and  authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Pub.  L.  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matteiv  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
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an  agency."  (5  U.S.C.  552b.(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  Hnancial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Persoimel 
Policy)  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
Defense  (5  U.S.C.  552b.(c)(2)).  and  the 
detailed  wage  data  considered  from 
officials  of  private  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence  (5  U.S.C.  552(b)(c)(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Department  of  Defense 
Wage  Committee,  Room  3D64,  "The 
Pentagon,  Washington,  DC  20301. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  24, 1989. 

[FR  Doc.  89-17615  Filed  7-27-89;  8:45  am] 

BILUNO  CODE  3t10-01-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Conmiittee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  will  meet  on  August  14-18 
and  August  21-25, 1989,  at  the  Naval 
Ocean  Systems  Center,  San  Diego, 
California.  All  sessions  of  the  meeting 
will  commence  at  8:00  a.m.  and 
terminate  at  5  p.m.  on  all  days.  All 
sessions  of  the  meeting  will  be  closed  to 
the  public. 

The  purpose  of  the  meeting  is  to 
discuss  basic  and  advanced  research. 
The  agenda  for  the  meeting  will  include 
briefings,  presentations  and  discussions 
related  to  International  Research  and 
Development,  Tactical  Defense 
Suppression  in  the  year  2000,  and 
Determining  the  Impact  of  Directed 
Energy  Weapons  on  U.S.  Navy  Warfare 
Mission  Areas.  These  briefings, 
discussions  and  presentations  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 


Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  L  W. 
Snyder.  U.S.  Navy,  Office  of  Naval 
Research,  800  North  Quincy  Street, 
Arlington.  VA  22217-5000.  Telephone 
Number  (202)  696-4870. 

Date:  ]uly  25, 1989. 
Sandra  M.  Kay. 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 

[FR  Doc.  89-17631  Filed  7-27-89;  8:45  am] 

BILUNO  COOe  3S10-AE-W 


Uniformed  Services  University  of  the 
Health  Sciences 

Call  For  Abstracts— USUHS  Hfth 
Annual  Conference  on  Military 
Medicine 

The  Fifth  Annual  Conference  on 
Mihtary  Medicine  will  be  held  on 
October  5  and  6, 1989.  at  the  Uniformed 
Services  University  of  the  Health 
Sciences  in  Bethesda.  Maryland.  The 
theme  of  the  conference  this  year  will 
be.  "Health  Promotion  for  Maximum 
Readiness."  Abstracts  for  poster 
presentations  on  the  theme  of  the 
Conference  as  well  as  on  general  topics 
in  mihary  medicine  are  requested. 

The  Conference  will  consist  of 
speakers  and  panel  discussions  on 
topics  including.  "Success  in  Behavior 
Modification,"  "Health  Risk  Appraisal" 
and  "Primary  Prevention  from  a 
Corporate  Perspective."  Topics  will 
cover  the  theoretical  and  practical 
implications  for  the  present  and  the 
future.  In  addition  to  the  formal 
presentations  and  poster  sessions,  a 
"Meet  the  Professor"  luncheon  is 
scheduled. 

Poster  presentations  in  all  areas  of 
military  medicine  as  well  as  with  the 
theme  of  the  Conference  are 
encouraged.  Please  submit  an  original 
abstract  of  no  more  then  250  words  and 
three  opies  including  a  current 
curriculum  vitae  to  Deborah  Gardner, 
Conference  Coordinator,  Room  C1024. 
4301  lones  Bridge  Road.  Bethesda. 
Maryland  20814-4799.  Flease  indicate 
your  name,  rank,  correct  title,  complete 
military  or  business  address  including 
telephone  number,  at  the  top  of  your 
abstract  Poster  displays  should  be  no 


larger  than  6  feet  long  by  4  feet  wide. 
Deadline  for  submission  of  abstracts:  1 
September  1989. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

July  24. 1989. 

[FR  Doc.  69-17616  Filed  7-27-89;  8:45  am] 

BILUNO  COOE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Natlonai  Assessment  Govemirtg 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Analysis, 
Reporting  and  Dissemination  Committee 
of  the  National  Assessment  Governing 
Board.  This  notice  also  describes  the 
functions  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATE:  August  10. 1989. 
Time:  10:00  a.m.  until  adjourment 
Location:  U.S.  Department  of 

Education.  National  Assessment 

Governing  Board.  Suite  4060.  Mary  E. 

Switzer  Building.  330  C  Street  SW., 

Washington,  DC  20202-7583. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  Truby,  Executive  Staff  Director, 
National  Assessment  Governing  Board, 
U.S.  Department  of  Education,  Suite 
4060,  Mary  E.  Switzer  Building,  330  C 
Street  SW.,  Washingtron.  DC  20202- 
7583.  Telephone:  (202)  732-1824. 

SUPPIXMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  2in-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  21988 
(Pub.  L  100-297)  (20  U.S.C.  1221e-l). 

The  Board  is  established  to  adinse  the 
Commissioner  for  Education  Statistics 
on  policies  and  actions  needed  to 
improve  the  form  and  use  of  the 
National  Assessment  of  Educational 
Progress,  and  develop  specifications  for 
the  design,  methodology,  analysis  and 
reporting  of  test  results.  The  Board  also 
is  responsible  for  selecting  subject  areas 
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to  be  assessed,  identifying  the 
objectives  for  each  age  and  grade  tested, 
and  establishing  standards  and 
procedures  for  interstate  and  national 
comparisons. 

The  Analysis,  Reporting  and 
Dissemination  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  in 
Washington,  DC  on  August  10, 1989  bom 
10:00  a.m.  until  the  completion  of 
business.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
proposed  agenda  includes  a  review  of 
the  procedures  and  strategies  to  be 
followed  in  reporting  National 
Assessment  data. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  the  U.S.  Department 
of  Education,  Mary  E.  Switzer  Building, 
330  C  Street  SW.,  Room  4060, 
Washington,  DC  from  8:30  a.m.  to  5:00 
p.m. 

Dated:  July  24, 1989. 
Bnino  V.  Manno, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[FR  Doc.  89-17617  Filed  7-27-89;  8:45  am) 
BIUMQ  COOC  4000-01-M 

DEPARTMENT  OF  ENERGY 

Alaska  Power  Administration 

Proposal  to  Extend  Wholesale  Power 
Rates;  Ekiutna  Project 

AOENCY:  Alaska  Power  Administration, 
Department  of  Energy. 

action:  Notice  of  proposal  to  extend 
wholesale  power  rates — ^Ekiutna  Project. 

summary:  Alaska  Power  Administration 
(APA)  is  proposing  to  extend  the 
existing  rate  schedules  for  the  Ekiutna 
Project  for  a  5-year  period  beginning 
October  1, 1989.  The  existing  rates  are 
19  mills  a  kilowatt-hour  for  firm  energy, 
10  mills  a  kilowatt-hour  for  non-firm 
energy,  and  .3  mills  a  kilowatt-hour  for 
wheeling.  Under  Department  of  Energy 
policies,  APA  reviews  rate  adequacy 
each  year.  The  most  recent  review 
shows  the  existing  rates  are  adequate  to 
meet  repayment  requirements  for  the 
peWod  covered  by  the  extension.  The 
proposed  rate  extension  will  be 
submitted  to  the  Deputy  Secretary  of 
Energy  for  interim  approval  and  to  the 
Federal  Energy  Regulatory  Commission 
for  review  and  Hnal  approval. 
DATES:  August  28, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

The  rate%|>roposal  and  supporting 
studies  are  available  upon  request. 
Submit  request  for  this  information  and 
written  comments  to:  Gordon ).  Hallum, 


Chief,  Power  Division,  U.S.  Department 
of  Energy,  Alaska  Power 
Administration,  P.O.  Box  020050,  Juneau, 
AK  99802-^50. 

SUPPtEMENTARY  INFORMATION: 

Authorities  for  the  proposed  rate 
extension  are  the  Ekiutna  Project  Act  of 
July  31, 1950  (64  Stat.  382,  as  amended] 
and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91). 

Rate  extensions  are  conducted 
according  to  procedures  in  10  CFR  Part 
903.  By  Delegation  Order  No.  0204-108. 
effective  May  30. 1986,  51  FR  19744  (May 
30, 1986),  the  Secretary  of  Energy 
delegated  to  the  Administrator  the 
authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Under  Secretary  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis  or  to 
disapprove  rates  developed  by  the 
Administrator  under  the  delegation.  By 
DOE  N  1110.29  dated  October  27. 1988, 
published  at  54  FR  3641  (January  26, 
1989)  the  Secretary  redelegated  the 
authority  from  the  Under  Secretary  to 
the  Deputy  Secretary  to  approve  such 
rates  on  an  interim  basis. 

The  existing  rate  Schedules  were 
initially  approved  for  a  6-year  period 
beginning  October  1, 1984.  The  rates 
apply  for  power  sold  from  the  Ekiutna 
Hydroelectric  Project  to  three  electric 
utilities  serving  the  Anchorage  and 
Matanuska  Valley  areas  of  Alaska. 

The  Administration  continues  to 
advocate  divestiture  of  APA,  and  a 
legislative  proposal  to  authorize  the 
divestiture  will  be  forwarded  for 
Congressional  consideration  soon.  The 
rate  extension  basically  continues 
present  rate  policies  under  existing  law 
until  Congress  acts  on  the  divestiture. 

Environmental  Impact:  The  proposed 
rate  extension  will  have  no  significant 
environmental  impact  within  the 
meaning  of  the  Environmental  Policy 
Act  of  1969.  The  proposed  action  is  not  a 
major  Federal  action  for  which 
preparation  of  an  Environmental  Impact 
Statement  is  required. 
Robert ).  Cross, 
Administrator. 

(FR  Doc.  89-17704  Filed  7-27-89;  8:45  am] 
BtLUNQ  CODE  64SO-01-M 

Proposal  to  Extend  Wholesale  Power 
Rates;  Snettisham  Project 

AOENCY:  Alaska  Power  Administration, 
Department  of  Eneigy. 

action:  Notice  of  proposal  to  extend 
wholesale  power  rates — Snettisham 
Project. 


summary:  Alaska  Power  Administration 
(APA)  is  proposing  to  extend  the 
existing  rate  schedule  for  the  Snettisham 
Project  for  a  2-year  period  beginning 
October  1, 1989.  The  existing  rate  is  28.8 
mills  a  kilowatt  hour  for  firm  energy. 
This  rate  expires  September  30, 1989. 
Under  Department  of  Energy  policies, 
APA  reviews  rate  adequacy  each  year. 
The  most  recent  review  shows  the 
existing  rate  is  adequate  to  meet 
repayment  requirements  for  the  period 
covered  by  the  extension. 

DATES:  August  28, 1989.  | 

FOR  FURTHER  INFORMATION  CONTACT: 

The  rates  proposal  and  supporting 
studies  are  available  upon  request. 
Submit  request  for  this  mformation  and 
written  comments  to:  Gordon  J.  Hallum, 
Chief,  Power  Division,  U.S.  Department 
of  Energy,  Alaska  Power 
Administration,  P.O.  Box  020050,  Juneau. 
AK  99802-0050. 

SUPPLEMENTARY  INFORMATION: 

Authorities  for  the  proposed  rate 
extension  are  section  204  of  the  1962 
Flood  Control  Act  (82  Stat.  875)  and  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91). 

Rate  extensions  are  conducted 
according  to  procedures  in  10  CFR  Part 
903.  By  Delegation  Order  No.  0204-108, 
effective  May  30. 1988.  51  FR  19744  (May 
30, 1986).  the  Secretary  of  Energy 
delegated  to  the  Administrator  the 
authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Under  Secretary  the  authority  to 
confirm,  approve,  and  place  in  effect 
such  rates  on  an  interim  basis  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  the 
authority  to  confirm,  apiprove,  and  place 
in  effect  on  a  final  basis  or  to 
disapprove  rates  developed  by  the 
Administrator  under  the  delegation.  By 
DOE  N  1110.29  dated  October  27, 1988, 
published  at  54  FR  3841  (January  26, 
1989)  the  Secretary  redelegated  the 
authority  from  the  Under  Secretary  to 
the  Deputy  Secretary  to  approve  such 
rates  on  an  interim  basis. 

The  existing  rate  schedules  were 
initially  approved  for  a  3- year  period 
beginning  November  1, 1986  through 
September  30, 1989.  The  rates  apply  for 
power  sold  from  the  Snettisham 
Hydroelectric  Project  to  one  electric 
utility  serving  the  Juneau  area  and  the 
State  of  Alaska,  Department  of  Fish  and 
Game.  F.R.E.D.  Division. 

The  Administration  continues  to 
advocate  divestiture  of  APA.  and  a 
legislative  proposal  to  authorize  the 
divestiture  will  be  forwarded  for 
Congressional  consideration  soon.  The 
rate  extension  basically  continues 


present  rate  policies  under  existing  law 
until  Congress  acts  on  the  divestiture. 

Environmental  Impact:  The  proposed 
rate  extension  will  have  no  significant 
environmental  impact  within  the 
meaning  of  the  Environmental  Policy 
Act  of  1969.  The  proposed  action  is  not  a 
major  Federal  action  for  which 
preparation  of  an  Environmental  Impact 
Statement  is  required. 
Robert ).  Cross. 
Administrator. 
(FR  Doc.  89-17705  Filed  7-27-89;  8:45  am] 

MUJNG  CODE  64S(M>1-1I 


Western  Area  Power  Administration 

Power  and  Transmission  Rates  for  the 
Boulder  City  Area  Projects  and  Salt 
Lake  City  Area  Integrated  Projects 

AGENCY:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  rates  for  economy 
energy  service,  short-term  firm 
capacity/energy  sale  or  exchange 
service,  and  nonfirm  transmission 
service  for  the  Boulder  City  Area  (BCA) 
projects  and  Salt  Lake  City  Area  (SLCA) 
Integrated  Projects  (IP),  and  order 
placing  these  rates  into  effect  on  a  final 
basis. 

summary:  In  an  April  13, 1989,  Federal 
Register  notice  (54  FR  14859).  the 
Western  Area  Power  Administration 
(Western)  announced  plans  to 
implement  power  and  transmission  rates 
for  Economy  Energy  Service,  Short-Term 
Firm  Capacity/Energy  Sale  or  Exchange 
Service,  and  Nonfirm  Transmission 
Service.  These  rates  would  be 
applicable  to  the  BCA  projects  and  the 
SLCA/IP.  Following  the  analysis  of  the 
public  comments  received  as  a  result  of 
this  proposal.  Western  has  finalized 
these  rates. 

These  rates  are  applicable  only  to 
discretionary  or  coordination  sales  that 
are  short-term  commitments  of  1  year  or 
less.  Coordination  sales  represent  short- 
term  firm  or  nonfirm  power  that  is 
available  over  and  above  other 
marketing  obligations. 

Western  has  joined  the  Western 
Systems  Power  Pool  (WSPP).  and  these 
rates  are  patterned  after  the  WSPP  rates 
whereby  the  actual  rate  for  each 
transaction  is  negotiated  and  mutually 
agreed  to  by  the  buyer  and  the  seller. 

On  April  27. 1989.  the  Federal  Energy 
Regulatory  Commission  (FERC) 
approved  a  1-year  extension  of  the 
WSPP.  through  April  30. 1990.  The  FERC 
encouraged  the  WSPP  members  to  file 
for  a  temporary  extension  or  a 
permanent  pool  by  January  1. 1990.  with 
lower  pool-wide  price  ceilings  for 
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generation  and  transmission  services. 
When  Western  joins  the  WSPP,  current 
and  future  price  ceilings  for  WSPP 
members  will  apply  to  all  of  Western's 
WSPP  transactions  taking  place  under 
these  rates. 

Timely  implementation  of  the  rates  for 
Economy  Energy  Service,  Short-Term 
Firm  Capacity/Energy  Sale  or  Exchange 
Service,  and  Nonfirm  Transmission 
Service  will  improve  Western's  BCA 
projects  and  SLCA/IP  operations  by 
allowing  them  to  offer  a  wider  range  of 
services. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  C.  FuUerton,  Director, 
Division  of  Marketing  and  Rates, 
Western  Area  Power  Administration. 
P.O.  Box  3402.  Golden,  CO  80401-^396. 
(303)  231-1545. 

SUPPLEMENTARY  INFORMATION:  Western 
is  one  of  five  power  marketing 
administrations  of  the  Department  of 
Energy  (DOE).  It  markets  and  transmits 
power  in  15  Central  and  Western  States, 
primarily  from  Federal  hydroelectric 
powerplants.  The  BCA  and  the  SLCA 
market  the  power  generated  from 
several  hydroelectric  powerplants, 
which  are  primarily  located  in  the  Upper 
and  Lower  Colorado  River  Basins.  In 
addition,  the  BCA  markets  a  portion  of 
the  generation  from  the  Navajo  coal- 
fired  powerplant  of  the  Central  Arizona 
Project.  The  power  marketing  functions 
of  both  Areas  include  transmission 
service  as  well  as  power  sales.  The 
transmission  systems  provide 
interconnections  between  Federal 
powerplants  as  well  as  interconnections 
between  various  Federal,  public,  and 
investor-owned  utility  systems.  Western 
markets  both  firm  and  nonfirm  power 
and  transmission  service. 

Western  may  enter  into  transactions 
both  through  WSPP  and  through  other 
agreements.  Except  for  the  rates  for 
Short-Term  Firm  Capacity/Energy  Sale 
or  Exchange  Service,  which  will  be 
applicable  to  WSPP  transactions  only, 
the  rates  will  be  used  by  Western  for 
both  WSPP  and  non-WSPP  transactions, 
as  appropriate. 

Economy  Energy  Service 

Western  sells  short-term  surplus 
energy,  called  Fuel  Replacement  Energy, 
to  entities  that  reduce  power  production 
from  fossil-fueled  powerplants  to 
conserve  fuel.  Selling  surplus  energy  at 
85  percent  of  a  powerplant's  fuel  cost 
provided  a  basis  for  pricing  and  could 
be  adhered  to  when  a  specific 
powerplant  could  easily  be  identified 
and  the  price  of  the  energy  directly 
related  to  the  fuel  saved.  However, 
present-day  situations  in  the  utility 
industry  have  changed  from  when  the 
sale  of  Fuel  Replacement  Energy  was 


initiated  more  than  20  years  ago.  Today, 
major  utilities  have  numerous  plants  in 
daily  operation  that  have  a  wide  range 
of  operating  costs.  Because  of  multiple- 
unit  operations,  utilities  often  reduce 
power  generation  of  more  than  one  unit 
when  buying  energy  from  another  utility. 
A  utility's  highest  cost  unit  is  not  always 
the  one  reduced  in  power  level  because 
of  such  considers tions~as  take  or  pay 
coal  contracts  or  transmission 
constraints.  Minimum  power  levels  of 
large  plants  also  affect  which  units  may 
be  backed  down. 

Economic  dispatch  has  evolved 
among  utilities  in  order  to  improve  the 
economic  utilization  of  both  generation 
and  transmission  facilities.  Because  of 
this,  and  other  considerations,  pricing  of 
short-term  surplus  energy  transactions 
among  power  suppliers  is  driven t»y 
factors  other  than  fuel  savings  at  a 
particular  plant.  It  is  increasingly  more 
difficult,  and  less  significant,  for 
Western  to  base  short-term  surplus 
energy  prices  on  fuel  savings  associated 
with  a  specific  generating  unit. 

Some  short-term  surplus  energy  sales, 
previously  conducted  as  Fuel 
Replacement  Energy  sales,  can  be  more 
appropriately  conducted  under  the 
proposed  category  of  Economy  Energy 
Service.  Quantifiable  conservation  of 
fuel  will  still  be  accomplished  but  the 
energy  prices  will  directly  reflect  all 
factors,  which  establish  short-term 
energy  prices  among  thermal  suppliers. 

The  Economy  Energy  Service  rate  is 
as  follows: 

TTie  rate  for  Economy  Energy  Service  is 
based  upon  the  pricing  for  nonfinn  energy 
sales  among  the  power  suppliers  within  the 
interconnected  systems. 

Economy  Energy  Service  is  set  forth  in 
Rate  Schedules  BCAP-EEI  and  SLIP-EEI 
for  the  BCA  projects  and  the  SLCA/IP 
respectively. 

For  marketing  and  operational 
flexibility.  Western  may  also  continue  to 
sell  surplus  energy  as  Fuel  Replacement 
Energy,  and  the  methodology  for 
determining  the  Fuel  Replacement 
Energy  rate  will  be  maintained. 

Short-Term  Firm  Capacity/Energy  Sale 
or  Exchange  Service 

From  time  to  time,  the  BCA  and  the 
SLCA  have  firm  power  available  for 
coordination  transactions;  i.e..  firm 
power  that  is  available  over  and  above 
the  normal  marketing  obligations, 
including  seasonal  offers  made  by  the 
SLCA/IP.  Such  power,  committable  for 
less  than  1  year,  may  be  peaking  only  or 
peaking  wiOi  energy.  The  energy  may  or 
may  not  be  marketed  on  an  exchange 
basis.  The  rate  for  this  service  would  be 


31366 


I 

Federal  Register  /  Vol.  54,  No.  144  /  Friday.  July  28,  1989  /  Notices 


an  alternative  to  using  one  or  more  of 
the  components  of  the  then  current  firm 
power  rates.  The  Short-Term  Firm 
Capacity /Energy  Sale  or  Exchange 
Service  rate  will  provide  Western  with 
increased  marketing  flexibility. 
The  rate  for  Short-Term  Firm 
Capacity /Energy  Sale  or  Exchange 
Service  will  be  utilized  for  WSPP 
commitments  of  leys  than  1  year  and 
will  be  as  follows: 

The  rate  for  Short-Tenn  Firm  Capacity/ 
Energy  Sale  or  Exchange  Service  is  based 
upon  the  pricing  for  firm  capacity  and  energy 
sales  among  the  participants  of  (he  Western 
Systems  Power  Pool. 

The  rate  for  Short-Term  Firm 
Capacity /Energy  Sale  or  Exchange 
Service  is  not  set  forth  in  a  rate 
schedule.  Western  will  o^er  this  service 
only  under  the  WSPP  agreement  that 
includes  the  above  rate  schedule. 

Nonfinn  Transmission  Service 

The  BCA  and  the  SLCA  provide 
Nonfirra  Transmission  Service  on  an  as- 
available  basis.  Any  revenues  generated 
from  Nonfirm  Transmission  Service  help 
offset  the  need  for  future  power  and 
transmission  rate  increases. 

If  a  fixed  nonfirm  wheeling  rate  is  too 
high,  it  may  not  encourage  the  efficient 
use  of  Western's  future  available 
transmission  system  capacity.  If  the  rate 
is  too  low,  it  may  not  result  in  fair 
compensation  to  Western.  A  flexible 
Nonfirm  Transmission  Service  rate  is  a 
way  to  encourage  the  most  efficient  and 
economical  use  of  Western's 
transmission  systems. 

For  the  BCA  projects,  the  Nonfirm 
Transmission  Service  rate,  as  provided 
for  by  Rate  Schedule  BCAP-NFTl,  is  an 
alternative  to  the  current  Nonfirm 
Transmission  Service  rate  of  1.4  mills 
per  kilowatthour  (kWh)  provided  by 
Rate  Schedule  PD-NFTZ,  Parker-Davis 
Project,  Schedule  of  Rates  for  Nonfirm 
Transmission  Service.  The  new  rate  will 
also  be  an  alternative  to  established 
charges  for  the  Central  Arizona  Project 
and  the  Pacific  Northwest-Pacific 
Southwest  Intertie  (Southern  Division, 
alternating  current)  system  Nonfirm 
Transmission  Service. 

In  the  ^/CA,  transmission  is  only 
provided  through  the  Colorado  River 
Storage  Project  (CRSP),  not  the  SLCA/ 
IP.  Therefore  in  the  SLCA  the  CRSP 
Nonfirm  Transmission  Service  rate  will 
be  Rate  Schedule  SP-NFT3.  CRSP, 
Schedule  of  Rates  for  Nonfinn 
Transmission  Service,  and  will  replace 
Rate  Schedule  SP-NFTZ. 

For  both  the  BCA  projects  and  the 
SLCA  CRSP,  the  Nonfirm  Transmission 
Service  rate  can  be  used  to  provide 
additional  transmission  services  not 


presently  provided,  SBch  as  firm  standby 
service  as  defined  by  the  WSPP 
agreement  Western  will  use  the 
proposed  Nonfirm  Transmission  Service 
rate  for  all  wheeling  transactions  under 
the  WSPP,  provided  the  transaction  is 
for  less  than  1  year. 

The  rate  for  Nonfirm  Transmission 
Service  is  as  follows: 

The  rates  for  Nonfinn  Transmission 
Service  are  based  upon  the  pricing  for 
Nonfirm  Transmission  Service  within  the 
interconnected  system. 

Discussion  of  issues-— Public  Comments 

During  the  30-day  oomment  period. 
Western  received  three  comment  letters, 
one  of  which  requested  additional 
information  that  has  been  provided. 
Western's  responses  to  the  comments 
are  as  stated  below: 

A.  One  commenter  expressed  concern 
that  Western  may  plan  to  hmit  the  type 
of  transmission  service  it  will  offer 
under  WSPP  and  noted  that  no  utility 
has  been  admitted  to  the  WSPP  under  a 
request  for  special  conditions  that 
would  limit  use  of  the  agreement.  The 
commenter  is  also  concerned  that  WSPP 
will  increase  competition  for  use  of 
Western's  transmission  system  and 
threaten  priority  of  use  of  the 
transmission  system  occurring  under  an 
existing  contract. 

Response 

1.  Western  intends  to  participate  fully 
in  WSPP,  to  the  extent  that  services 
offered  are  for  discretionary  or 
coordination  sales  that  are  short-term 
commitments  of  1  year  or  less. 
Coordination  sales  represent  short-term 
firm  or  nonfirm  power  that  is  available 
over  and  above  normal  marketing 
obligations  (54  FR  14859).  Specifically, 
Western  will  offer,  aa  system 
availability  allows,  nonfirm  and  firm 
standby  transmission  service  as 
identified  in  the  WSPP  agreement,  as 
long  as  the  commitment  is  for  less  than  1 
year. 

Western  does  not  fee!  that  it  is 
requesting  special  conditions  of  the 
WSPP  agreement  by  not  offering  firm 
transmission  service.  The  WSPP 
agreement  carries  no  obligation  to  buy 
or  sell.  Section  D-3.1  of  the  WSPP 
agreement  provides  that  each  party 
shall  be  the  sole  judge  as  to  the  extent 
and  conditions  undei  which  it  is  willing 
to  provide  services.  The  intent  of  WSPP 
is  to  provide  for  supplementary  market- 
based  transactions  under  real-time 
market  conditions. 

2.  The  WSPP  agreement  does  not 
replace  or  supersede  existing 
commitments.  Capadty,  energy,  and 
transmission  services  offered  through 
WSPP  will  only  be  discretionary  sales 


that  are  over  and  above  aormal 
marketing  obligations,  including  existing 
contracts. 

B.  One  entity  requested  an 
explanation  of  how  Western  customers, 
who  do  not  have  generation/load 
dispatching  capabilities,  could  make  use 
of  the  proposed  rates  and  services. 

Response 

Western,  in  a  letter  to  the  entity, 
indicated  that  these  rates  are  intended 
primarily  to  be  used  for  transactions 
between  Western  and  other  WSPP 
members  or  other  utilities  with 
generation/load  dispatching 
capabilities.  Benefits  of  WSPP 
membership,  including  extra  revenues 
from  either  Economy  Energy  Service 
sales  or  Fuel  Replacement  Energy  sales, 
having  greater  access  to  maricet 
information,  keeping  expenses  down 
through  better  system  utflization 
(particularly  transmission  facilities), 
lower  purchase  costs,  and  better  prices 
for  short-term  discretionary  sales,  help 
hold  down  the  rate  required  for  firm 
power  service  and  firm  transmission 
service.  Iliese  benefits  are  passed  on  to 
all  Western  customers  through  these 
lower  rates. 

C.  One  customer  expressed  the 
following  concerns  that  the  proposed 
transmission  rates  might  adversely 
impact  its  costs  for  purchases  of  excess 
Federal  power 

1.  Any  rate  increase  for  transmission 
might  be  made  applicable  to  short-term 
arrangements  for  the  purchase  of  excess 
CRSP  power  during  the  simimer  season. 
Such  a  transmission  rate  applicable  to 
that  excess  capacity  woald  do  serious 
economic  damage  and  make  those 
resources  more  expensive  than  alternate 
resources  that  were  otherwise  available 
when  these  contracts  ware  agreed  upon. 

2.  Any  excess  resources  available 
from  Hoover,  Parker,  or  Davis  Dams 
might  not  be  economical  if  shori-term 
transmission  arrangements  on  the 
Parker-Davis  Project  system  are  at  this 
new  rate. 

3.  Fuel  Replacement  Energy  and  other 
shori-term  resources,  otherwise 
available  to  preference  entities,  might 
not  be  available  under  the  new  rates. 

Response 

The  proposed  Nonfinn  Transmission 
Service  rates  will  not  affect  short-term 
purchases  of  SLCA/IP  capacity  and 
energy  because  such  sales  include 
transmission  to  CRSP  designated  points 
of  delivery. 

2.  With  the  exception  of  the  CRSP 
Nonfirm  Transmission  Service,  the  rates 
will  not  supersede  rates  provided  for 
under  existing  contracts.  The  Boulder 


Canyon  Project  customers  have  firm 
transmission  contracts  with  Western  for 
delivery  of  all  of  the  Boulder  Canyon 
Project  energy  and  capacity,  including 
entitlements  to  Schedule  C  energy.  Since 
the  Federal  transmission  systems  in  the 
BCA  are  heavily  subscribed,  the 
delivery  of  excess  Boulder  Canyon 
Project  or  Parker-Davis  Project  capacity, 
if  and  when  available,  will  depend  on 
the  availability  of  transmission  capacity 
at  that  time.  Availability  of  transmission 
capacity  to  deliver  excess  capacity  from 
such  projects  will  be  affected  more  by 
transmission  system  use  by  customers 
with  firm  delivery  rights  than  it  will  by 
the  rate  structure  for  Nonfinn 
Transmission  Service. 

3.  When  available,  any  seasonal 
excess  SLCA/IP  capacity  will  continue 
to  be  offered  first  to  preference 
customers  under  existing  firm  rates. 
After  the  preference  customers  are 
satisfied,  any  additional  SLCA/IP 
capacity  not  committed  to  preference 
entities  will  be  sold  on  the  open  market 
either  as  Short-Term  Firm  Capacity/ 
Energy  Sale  or  Exchange  Service  or  as 
Economy  Energy  Service  at  the 
proposed  rates.  Long-term  firm 
marketing  and  sales  of  seasonal  firm 
SLCA/IP  capacity  and  associated 
energy  will  not  change  with  the 
adoption  of  these  rates. 

Fuel  Replacement  Energy  will 
continue  to  be  offered  to  Western's 
customers  with  Fuel  Replacement 
contracts.  Most  of  Western's  Fuel 
Replacement  sales  (87  percent  in  fiscal 
year  1988)  are  to  customers  who  are 
already  members  of  the  WSPP,  so  it  is 
unlikely  that  the  proposed  Economy 
Energy  Service  rate  or  Western's 
membership  in  WSPP  will  significantly 
affect  the  availability  of  Fuel 
Replacement  Energy  or  other  short-term 
energy  resources. 

Procedural  AuthorizatioD 

Power  rates  for  Western  are 
established  pursiiant  to  the  DOE 
Organization  Act  of  August  4, 1977  (42 
U.S.C.  7101,  etseq.];  the  Reclamation 
Act  of  1902  (43  U.S.C.  372.  et  seq.],  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)):  and  the 
acts  specifically  applicable  to  the 
project  system  involved. 

Delegation  Order  No.  0204-108, 
effective  May  30, 1986  (51  FR  19744,  May 
30. 1986).  as  amended,  delegated  to  the 
Administrator  of  Western  the  authority 
to  develop  and  place  in  effect,  on  a  final 
basis,  power  and  transmission  rates  for 
short-term  sales;  i.e.,  sales  of  no  more 
than  1-year  duration. 
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Environmental  Compliance 

Section  D  of  the  DOE  guidelines  for 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  (52  FR 
47662)  address  short-term  sales.  Under 
section  D  of  these  guidelines,  the 
execution  of  contracts,  marketing  plans, 
or  allocation  plans  for  the  short-term  or 
seasonal  allocations  (less  than  1  year)  of 
existing  or  excess  power  resource  to 
customers  who  can  receive  these 
resources  over  existing  transmission 
systems  are  categorically  excluded  from 
NEPA  analysis.  Therefore,  an 
environmental  assessment  or  an 
environmental  impact  statement  will  not 
be  prepared  for  this  action. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  (Act)  of  1980  (5  U.S.C.  601,  et  seq.), 
each  agency,  when  required  by  5  U.S.C. 
553  to  publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  Under  5  U.S.C.  601(2),  rates  or 
services  of  particular  applicability  are 
not  considered  rules  within  the  meaning 
of  the  Act.  Because  the  rate  is  for 
services  provided  by  Westerii  from 
particular  projects,  no  flexibility 
analysis  is  required. 

Determination  Under  Executive  Order 
12991 

The  DOE  has  determined  that  this  is 
not  a  major  rule  because  it  does  not 
meet  the  criteria  of  section  1(b)  of 
Executive  Order  12291  (46  FR  13193. 
February  17. 1981).  In  addition.  Western 
has  an  exemption  from  sections  3. 4,  and 
7  of  Executive  Order  12291.  and 
therefore  will  not  prepare  a  regulatory 
impact  statement. 

Order 

In  view  of  the  foregoing,  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy  in  Delegation  Order 
No.  0204-108,  dated  December  14, 1983. 
as  amended,  I  hereby  approve  and  place 
into  effect  on  a  final  basis,  effective  at 
the  beginning  of  the  August  1989  billing 
period,  a  new  rate  for  Economy  Energy 
Service  (Rate  Schedules  BCAP-EEl  and 
SUP-EEl).  Short-Term  Firm  Capacity/ 
Energy  Sale  or  Exchange  Service,  and 
Nonfirm  Transmission  Service  (Rate 
Schedules  BCAP-NFTl  and  SP-NFr3) 
for  the  BCA  projects  and  the  SLCA/IP. 


Issued  at  Golden.  Colorado,  July  14. 1989. 
William  H.  Clagett. 
Administrator. 
[Rate  Schedule  BCAP-EEl) 

Boulder  City  Area  Projects;  Schedule  of  Rates 
for  Economy  Energy  Service 

Effective:  At  the  beginning  of  the  August 
1989  billing  period. 

Available:  This  schedule  is  available  for 
the  sale  of  economy  energy  including  sales 
under  the  Western  Systems  Power  Pool 
(WSPP)  agreement.  The  offer  of  economy 
energy  under  this  schedule  shall  be 
determined  by  Western  Area  Power 
Administration  (Western)  Boulder  City  Area: 

Applicable:  This  rate  is  applicable  for  all 
sales  of  wholesale  economy  energj'.  WSPP 
sales  shall  be  subject  to  the  terms  and 
conditions  specified  in  the  WSPP  agreement. 

Character  and  Conditions  of  Service: 
Alternating  current  60  hertz,  three-phase, 
delivered,  and  metered  at  the  voltages  and 
points  established  by  contract  or  aOecified  in 
advance  by  Western.  ^ 

Rate:  The  rate  for  Economy  Energy  Service 
is  based  upon  the  pricing  for  nonfirm  energy 
sales  among  the  power  suppliers  within  the 
interconnected  systems.  The  rate  will  be 
mutually  agreed  to  in  advance  by  Western 
and  the  purchasing  entity. 


[Rate  Schedule  SUP-EEl) 

Salt  Lake  City  Area  Integrated  Projects; 
Schedule  of  Rates  for  Economy  Energy 
Service 

Effective:  At  the  beginning  of  the  August 
1989  billing  period. 

Available:  'i <>is  schedule  is  available  for 
the  sale  of  economy  energy  including  sales 
under  the  Western  Systems  Power  Pool 
(WSPP)  agreement.  The  offer  of  economy 
energy  under  this  schedule  shall  be 
determined  by  Western  Area  Power 
Administration  [Western]  Salt  Lake  City 
Area. 

Applicable:  This  rate  is  applicable  for  all 
sales  of  wholesale  economy  energy.  WSPP 
sales  shall  be  subject  to  the  terms  and 
conditions  specified  in  the  WSPP  agreement. 

Character  and  Conditions  of  Sen-ice: 
Alternating  current  60  hertz,  three-phase, 
delivered,  and  metered  at  the  voltages  and 
points  established  by  contract  or  specified  in 
advance  by  Western. 

Rate:  The  rate  for  Economy  Energy  Ser\'ice 
is  based  upon  the  pricing  for  nonfirm  energy 
sales  among  the  power  suppliers  within  the 
interconnected  systems.  The  rate  will  be 
mutually  agreed  to  in  advance  by  Westem 
and  the  purchasing  entity. 

[Rate  Schedule  BCAP-NFTl] 

Boulder  City  Area  Projects:  Schedule  of  Rates 
for  Nonfinn  Transmission  Service 

Effective:  At  the  beginning  of  the  August 
1989  billing  period. 

Available:  This  schedule  is  available  for 
the  Nonfirm  Transmission  Service  on  the 
Boulder  City  Area  Projects  transmission 
systems,  including  transactions  pursuant  to 
the  Westem  Systems  Power  Pool  (WSPP) 
agreement. 
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Character  and  Conditions  of  Service: 
Transmission  service  on  an  intemiptable 
basis  for  three-phase  alternating  current  at  60 
hertz,  delivered  and  metered  at  the  voltages 
and  points  of  delivery  specified  in  die  service 
contract  or  in  advance  by  the  Western  Area 
Power  Administration  (Western).  Conditions 
for  curtailment  shall  be  determined  by 
Western. 

Rate:  The  rates  for  NonHrm  Transmission 
Service  are  based  upon  the  pricing  for 
Nonfirm  Transmission  Service  «v1thin  the 
interconnected  system.  The  rate  shall  be 
mutually  agreed  to  in  advance  by  Western 
and  the  purchasing  entity. 

Adjustments 

For  Reactive  Power  None.  There  shall  be 
no  entitlement  to  transfer  of  reactive  kilovolt- 
amperes  at  delivery  points,  except  when  such 
transfers  may  be  mutually  agreed  upon  by 
the  contractor  and  the  contracting  officer  or 
their  authorized  representatives. 

For  Losses:  Power  and  energy  losses 
incurred  in  connection  with  the  transmission 
and  delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract  If  a  service  contract  is  not  available, 
the  losses  shall  be  specified  in  advance  and 
may  be  included  in  the  rates  for  the  service. 

(Rate  Schedule  SP-NFT3] 

Colorado  River  Storage  Project;  Schedule  of 
Rates  for  Nonfinn  Transmission  Scrvica 

Effective:  At  the  beginning  of  the  August 
1989  billing  period. 

Available:  This  schedule  supersedes  SP- 
NFT2  and  is  available  for  the  Nonfirm 
Transmission  Service  on  the  Colorado  River 
Storage  Project  transmission  system, 
including  transactions  pursuant  to  the 
Western  Systems  Power  Pool  (WSPP) 
agreement. 

Character  and  Conditions  of  Service: 
Transmission  service  on  an  intemiptable 
basis  for  three-phase  alternating  current  at  60 
hertz,  delivered  and  metered  at  the  voltages 
and  points  of  delivery  specified  in  the  service 
contract  or  in  advance  by  the  Western  Area 
Power  Administration  (Western).  Conditions 
for  curtailment  shall  be  determined  by 
Western. 

Rate:  The  rales  for  Nonfirm  Transmission 
Service  are  based  upon  the  pricing  for 
Nonfirm  Transmission  Service  within  the 
interconnected  system.  The  rate  shall  be 
mutually  agreed  to  in  advance  by  Western 
and  the  nurchasing  edtity. 

Adjustments 

For  Reactive  Power  None.  There  shall  be 
no  entitlement  to  transfer  of  reactive 
kilovoitamperes  at  delivery  points,  except 
when  such  transfers  may  be  mutually  agreed 
upon  by  the  contractor  and  the  contracting 
officer  or  their  authorized  representatives. 

For  Losses:  Power  and  energy  losses 
incurred  in  connection  with  the  transmission 
and  delivery  of  power  and  energy  under  this 
rate  schedule  shall  be  supplied  by  the 
customer  in  accordance  with  the  service 
contract.  If  a  service  contract  is  not  available. 


the  losses  shall  be  specified  in  advance  and 
may  be  included  in  the  rates  for  the  service. 

[FR  Doc.  89-17706  Filed  7-27-89;  8:45  am] 

BUJNQ  COOE  MSO-OI-M 


Final  Allocation  of  Power  from  the 
Nava}o  Generating  Station 

AOENCr.  Western  Air  Power 
Administration.  DO& 

ACTION:  Final  allocation  of  power  from 
the  Navajo  Generating  Station,  Central 
Arizona  Project. 

summary:  Section  107  of  the  Hoover 
Power  Plant  Act  of  1984  (98  Stat.  1333) 
(Act)  provides  that  ctpacity  and  energy 
associated  with  the  United  States 
interest  in  the  Navajo  Generating 
Station  (Navajo),  which  is  in  excess  of 
the  pumping  requirements  of  the  Central 
Arizona  Project  (CAP)  and  certain  needs 
for  desalting  and  protective  pumping 
facilities  under  the  Colorado  River  Basin 
Salinity  Control  Act  of  1974  (43  U.S.C. 
1591.  et  seq.]  (Navajo  Surplus),  shall  be 
marketed  and  exchanged  by  the 
Secretary  of  Energy.  The  Act  provides 
that  in  the  sale  and  exchange  of  Navajo 
Surplus,  the  Secretary  of  the  Interior 
shall  adopt  the  plan  deemed  most 
acceptable,  after  consultation  with  the 
Secretary  of  Energy,  the  Governor  of 
Arizona,  and  Central  Arizona  Water 
Conservation  District  (CAWCD)  (or  its 
successor)  for  the  purposes  of  optimizing 
the  availability  of  Navajo  Surplus  and 
providing  financial  assistance  in  the 
timely  construction  and  repajTnent  of 
construction  costs  of  the  authorized 
features  of  the  CAP.  The  Act  also 
provides  that  rates  for  Navajo  Surplus 
shall  not  exceed  levds  that  allow  for  an 
appropriate  saving  for  the  contractor. 

On  December  1, 19B7,  the 
Commissioner  of  Reclamation 
(Reclamation)  adopted  the  Navajo 
Power  Marketing  Plan  (Plan)  on  behalf 
of  the  Secretary  of  the  Interior.  The  Plan 
was  published  in  the  Federal  Register  on 
December  21, 1987  (52  FR  48328).  The 
Plan,  a  cooperative  effort  among 
Federal,  State,  and  local  entities, 
provides  the  criteria  to  be  used  in  the 
sale  and  exchange  of  Navajo  Surplus 
after  the  date  of  initial  operation  of  the 
New  Waddell  Dam.  The  date  of  initial 
operation  of  the  New  Waddel  Dam.  as 
defined  in  the  Plan  (section  III  (1)),  is 
scheduled  to  occur  on  or  before  October 
15, 1992,  as  determined  by  Reclamation. 

By  Federal  Register  notice  (53  FR 
17102)  published  May  13, 1988.  the 
Western  Area  Power  Administration 
(Western)  requested  applications  and 
applicant  profile  data  for  Navajo 


Surplus  that  would  be  available  for  sale 
and  exchange  after  the  date  of  initial 
operation  of  New  Waddell  Dam  through 
September  30.  2011. 

Western  reviewed  all  of  the 
applications  received  pursuant  to  its 
May  13, 1988,  Federal  Register  notice 
and  developed  proposed  allocations 
which  were  published  in  the  Federal 
Register  on  May  12, 1989  (54  FR  20634). 
Western  believed  that  the  proposed 
allocations  best  met  the  intent  of  the 
Plan.  Western  did  not  conduct  formal 
public  meetings  relative  to  the  proposed 
allocation  but  did  consider  all  written 
comments  in  making  the  final 
determination  of  Navajo  Surplus 
allocations.  All  written  oomments 
received  by  Western  in  response  to  the 
proposed  allocation  are  addressed 
herein. 

dates:  The  effective  date  of  these  final 
allocations  will  be  July  28. 1989. 

FOR  FURTHER  MFORMATIDN  CONTACT: 

Mr.  Earl  W.  Hodge,  Assistant  Area 
Manager  for  Power  Marketing,  Boulder 
City  Area  Office,  Western  Area  Power 
Administration,  P.O.  Box  200,  Boulder 
City,  NV  89005,  (702)  477-3255. 


Background 

Section  107  of  the  Act  required  the 
Secretary  of  the  Interior  to  adopt  the 
plan  deemed  most  acceptable  for  the 
purposes  of  optimizing  the  availability 
of  Navajo  Surplus  and  providing 
financial  assistance  in  the  timely 
construction  and  repayment  of 
construction  costs  of  the  authorized 
features  of  the  CAP.  The  Act  provides 
that  electrical  capacity  and  energy 
associated  with  the  United  States 
interest  in  Navajo,  which  is  in  excess  of 
the  pumping  requirements  of  the  CAP 
and  certain  needs  for  desalting  and 
protective  pumping  facilities,  shall  be 
marketed  and  exchanged  by  the 
Secretary  of  Energy  in  a  manner 
consistent  with  the  Plan  adopted  by  the 
Secretary  of  the  Interior. 

Navajo  Surplus,  which  is  primarily  a 
capacity  resource,  is  being  marketed 
and  allocated  in  accordance  with  the 
adopted  Plan  wherein  capacity  and 
energy  will  be  available  for  sale  and 
exchange  on  a  long-term  basis.  Capacity 
and  energy  will  be  available  for  delivery 
throughout  the  year,  onpeak  and  offpeak 
during  the  long-term  contract  period. 

The  long-term  sales  contracts  shall 
become  elective  when  executed  by  the 
parties  in  accordance  with  terms  of  the 
Navajo  contracts,  and  shall  remain  in 
effect  until  September  30. 2011.  Delivery 
of  capacity  and  energy  will  begin  after 
the  date  of  initial  operation  of  the  New 
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Waddell  Dam,  which  is  scheduled  for 
October  15, 1992. 

Final  Allocations 

Navajo  Surplus  is  being  allocated  for 
sale  in  accordance  with  the  priority 
requirements  of  section  VI  of  the  Plan  as 
set  out  below: 

1.  Federal  preference  entities  within 
Arizona. 

2.  Federal  preference  entities  within 
the  Boulder  City  marketing  area. 

3.  Federal  preference  entities  in 
adjacent  Federal  marketing  areas,  and; 

4.  Nonpreference  entities  in  the 
Boulder  City  marketing  area. 

In  the  event  that  a  potential 
contractor  fails  to  execute  a  contract 
within  the  period  specified  by  Western 
and  in  accordance  with  the  terms  and 
conditions  offered  by  Western,  or  if  a 
contract  is  terminated  in  accordance 
with  the  terms  of  the  contract,  the 
allocation  to  that  entity  will  be 
withdrawn. 

Any  capacity  and  associated  energy 
withdrawn  or  returned  to  Western  may 
be  reallocated  without  further  public 
process  andreoffered  by  Western  in 
accordance  with  the  order  of  priority 
specified  above.  In  reallocating  the 
power,  Western  will  use  the  same 
methodology  used  in  these  final 
allocations.  The  power  being  reallocated 
may  be  offered  first  to  these  allottees  or 
contractors  up  to  the  amounts  initially 
requested. 

The  Act  also  provides  that  Arizona 
entities,  regardless  of  preference  status, 
shall  have  first  opportunity  for  electrical 
capacity  and  energy-exchange  rights  as 
necessary  to  implement  the  Plan. 
Western,  in  consultation  with  CAWCD 
and  Reclamation,  may  determine  that 
any  capacity  and  energy  not  contracted 
for  by  Arizona  entities  for  exchange 
may  be  offered  for  long-term  sale  in  the 
order  of  priority  stated  above  or  may  be 
offered  to  non-Arizona  entities  for 
exchange. 

Pursuant  to  the  Act  and  the  priority 
criteria  of  the  Plan,  the  benefits  of  the 
Navajo  Surplus  go  first  to  the  entities  in 
the  State  of  Arizona.  Since  there  were 
more  than  sufficient  applications  from 
first-priority  entities  within  the  State  of 
Arizona,  Western  has  made  the  final 
allocation  by  prorating  all  available 
Navajo  Surplus  for  sale  and  exchange  to 
Arizona  applicants  in  the  amounts 
shown  in  Tables  1  and  2.  The  other 
applicants  and  the  rationale  for  denial 
of  an  allocation  were  published  in  the 
May  12. 1989,  Federal  Register  notice. 

Response  to  Comments 

Western  received  four  comments  in 
response  to  the  proposed  Navajo 
Surplus  Allocations  published  in  the 


May  12, 1989,  Federal  Register.  Of  those 
comments  received,  two  were  in  support 
of  and  concurred  with  Western's 
proposed  allocations. 

"Hie  following  comments  were 
received  either  in  opposition  to  or 
suggesting  a  modification  to  Western's 
May  12, 1989,  proposal:  . 

1.  Dixie-Escalante  Rural  Elecfec 
Association  Inc.,  Beryl,  Utah,  (Dixie- 
Escalante)  commented  that  its 
application  submitted  on  behalf  of  the 
Littlefield,  Arizona,  portion  of  its  system 
should  be  reconsidered  for  an 
allocation.  Dixie-Escalante  maintains 
that  the  Littlefield,  Arizona,  load  is 
within  the  first  priority  requirements  of 
section  VI  of  the  Plan.  Dixie-Escalante 
supported  its  position  by  stating  that, 
'The  Arizona  portion  of  our  system  is 
electrically  separate  from  Utah  and  all 
power  from  such  an  allocation  would  be 
used  only  by  Arizona  customers.  This 
guarantees  that  power  from  the  Navajo. 
Plant  would  benefit  only  Arizona 
customers." 

The  final  allocation  is  consistent  with 
the  Act.  the  Plan,  and  the  allocation 
criteria  previously  published  in  the 
Federal  Register.  The  Plan  is  explicit  as 
to  priority  requirements,  found  in 
section  VI,  with  first  priority  beiivg  given 
to  Federal  preference  entities  within  the 
State  of  Arizona.  Western  believes  that 
the  first  priority  for  Federal  preference 
entities  within  Arizona  does  not  include 
Federal  preference  entities  outside  of 
the  State  of  Arizona  having  some 
portion  of  their  load  in  Arizona.  Federal 
preference  entities  in  neighboring  States 
with  some  portion  of  their  load  in 
Arizona  fall  within  the  coverage  of  the 
second  or  third  priorities.  Western 
stated  in  the  May  12, 1989,  Federal 
Register  notice  that  Dixie-Escalante  is 
classified  as  a  third-priority  applicant 
because  it  is  a  Utah  entity  with  loads  in 
Utah  and  Arizona. 

Western  has  also  reviewed  the 
applicant  profile  data  submitted  by 
Dixie-Escalante,  in  addition  to  the  letter 
from  the  Intermountain  Consumer  Power 
Association  (ICPA)  that  transmitted  the 
Dixie-Escalante  application.  Western 
provided  in  the  May  12, 1989,  Federal 
Register  notice  (appendix  B)  a  listing  of 
all  members  of  the  ICPA  applying  for  a 
Navajo  Surplus  allocation;  no  request  is 
noted  for  Littlefield,  Arizona. 
Furthermore,  in  reviewing  the  Dixie- 
Escalante  applicant  profile  data. 
Western  finds  no  mention  of,  or  request 
for  service  to,  Littlefield,  Arizona. 
Western  finds  no  identification  of 
Littlefield,  Arizona,  on  the  ICPA  agent's 
system  map  submitted  by  Dixie- 
Escalante,  nor  can  Western  find 
reference  to  a  Littlefield,  Arizona,  load 
or  request  for  allocation  in  Dixie- 


Escalante's  responses  to  "Requirement 
28,"  "Requirement  3,"  "Requirement  4." 
or  "Requirement  5"  in  the  applicant 
profile  data  submitted. 

Western  believes  that  it  has  properly 
considered  all  applicants  and  has 
properly  classified  Dixie-Escalante  as  a 
third-priority  applicant. 

2.  Western  received  one  comment 
from  the  Veterans  Administration's 
Regional  Medical  Center.  San  Diego. 
California  (VA),  a  nonapplicant.  The 
VA's  comment  centered  on,  "a 
reconsideration  by  Western  of  priorities 
or  the  establishment  of  a  requirement 
for  displacement  of  power  from 
allotments  established  from  primary 
consideration  or  on  an  exchange  basis." 
Further,  "The  use  of  power  within 
geographic  areas  should  receive  further 
consideration  on  a  rating  and  ranking 
priority  system.  Federal  agencies 
defraying  costs  from  taxpayer  supported 
revenues  should  receive  high  priority 
such  as  health  care  and  educational 
institutions  *  *  *." 

Western  maintains  that  it  has 
properly  considered  all  applicants 
according  to  the  Act.  the  Plan,  and  the 
published  criteria  which  form  the  basis 
for  the  final  allocations  and  the 
allocations  are  consistent  with  existing 
policies,  Federal  regulations,  and  law. 

In  its  comments,  the  VA  requested 
power  for  the  VA's  medical  centers  in 
Prescott,  Phoenix,  or  Tucson,  Arizona; 
San  Diego.  California;  or  Salt  Lake  City. 
Utah.  These  entities  did  not  submit  an 
application  for  long-term  Navajo  Surplus 
and  were,  therefore,  not  considered  in 
the  allocation  process. 

Subsequent  to  publishing  the 
proposed  allocations  for  long-term 
Navajo  Surplus  in  the  May  12. 1989, 
Federal  Register,  Western  was  notified 
that  the  following  entities  have 
withdrawn  their  application  and 
returned  their  proposed  allocation. 
Those  entities  withdrawing  are  Davis- 
Monthan  Air  Force  Base,  Luke  Air  Force 
Base,  and  the  Department  of  the  Army, 
Yuma  Proving  Ground.  The  total 
proposed  allocation  returned  to  Western 
as  of  the  date  of  this  notice  is  5 
megawatts  (MW). 

Western  has  allocated  the  5  MW 
among  the  remaining  applicants  in 
accordance  with  the  criteria  published 
in  the  May  12, 1989,  Federal  Register. 
Any  additional  returned  allocations  will 
be  reallocated  in  a  like  manner. 

Western  utilized  the  following  formula 
to  distribute  the  available  Navajo 
Surplus  to  the  final  applicants: 
[(Individual  Applicant's  3-Year  Average 

Annual  Load 
—  Individual  Applicant's  Annual 

Allocation  of  Federal  Resources) 
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-j-  (Total  All  Applicants'  3- Year  Average 

Annual  Load 
—  Total  All  Applicants'  Annual 

Allocation  of  Federal  Resources]] 
X  250.0  MW  (Rounded  to  the  nearest  1 

MW) 

Western  is  allocating  a  total  of  250 
MW  of  Navajo  Surplus  for  sale  to  the 
following  entities  that  qualify  as  first- 
priority  applicants  for  sale  of  Navajo 
Surplus  as  provided  by  the  Plan,  section 
V.A.: 

Table  1.— Final  Auocation  for  Sale 
OF  Navajo  Surplus 


Entity 


Arizona  Power  Pooling  Association,  Arizo- 
na  _ 

Papago  Tribal  Utility  Authority,  Arizona 

Bureau  of  Indian  Affairs,  San  Carlos  Inri- 
gation  Project  Arizona 

Salt  Rrver  Project,  Arizona 

Page  Electric  Utility,  Arizona 

Total 


Alloca- 
tion In 
MW 


42.0 
2.0 

5.0 

200.0 

1.0 


250.0 


Additionally,  Western  is  allocating  a 
total  of  150  MW  of  Navajo  Surplus  for 
exchange  to  the  following  entities 
qualiHed  as  first-priority  applicants  for 
exchange  of  Navajo  Surplus  as  provided 
by  the  Plan,  section  V.B.: 

Table  2.— Final  Allocation  for 
Exchange  of  Navajo  Surplus 


Entity 

Alloca- 
tion in 
MW 

Arizona  Public  Service  Company,  Arizona... 
Arizona  Power  Pooling  Association,  Arizo- 
na  

102.0 
11  0 

Tucson  Electric  Power  Company,  Arizona .. 

37.0 

Total „ 

150.0 

These  final  allocations  remain  the 
same  as  published  in  the  May  12, 1989. 
Federal  Register. 

Executive  Order  12291 

Under  the  provisions  of  section  3  of 
Executive  Order  12291,  dated  February 
19, 1981.  a  regulatory  impact  analysis 
must  be  made  prior  to  the  publication  of 
a  major  rule.  This  proposal  is  of  a 
technical  nature  and  considered  to  be  a 
nonmajor  rule  within  the  meaning  of  the 
Executive  order.  Western  has  an 
exemption  from  sections  3,  4,  and  7  of 
Executive  Order  12291;  accordingly,  no 
clearance  of  this  procedure  by  the  Office 
of  Management  and  Budget  (OMB]  is 
required. 


National  Environmental  Policy  Act 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  the  Council  on  Environmental 
Quality  Regulations,  and  the 
Department  of  Energy  guidelines  for 
compliance  with  NEPA  (52  FR  47662), 
Western  prepared  an  environmental 
assessment  of  the  potential  impacts  of 
the  marketing  of  long-term  Navajo 
Surplus.  The  date  of  Finding  of  No 
Significant  Impact  was  March  18, 1988. 
The  Department  of  Energy  has 
determined  that  Western's  proposed 
actions  as  described  in  the 
environmental  assessment  will  not  lead 
to  any  significant  environmental 
impacts. 

Regulatory  Flexibility  Act 

Pursuanbtjj  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601,  etseq.),  each 
agency,  when  required  to  publish  a 
general  notice  of  a  proposed  rule,  shall 
prepare  for  public  comment  an  initial 
regulatory  flexibility  analysis  to 
describe  the  impact  of  the  proposed  rule 
on  small  entities.  In  this  instance,  this 
proposal  relates  to  particular  electric 
services  and  rates  provided  by  Western. 
Under  5  U.S.C.  601(2),  such  rules  and 
practices  relating  to  services  are  not 
considered  "rules"  within  the  meaning 
of  this  Act.  Accordingly,  no  regulatory 
flexibility  analysis  is  required. 

Issued  at  Golden,  Colorado,  July  14, 1989. 

William  H.  Clagett, 

Administrator. 

[FR  Doc.  89-17707  Filed  7-27-89;  8:45  am] 
BILUNG  COOE  MSO-OI-M 


Notice  of  a  Rate  Order— Pick-Sloan 
Missouri  Basin  Progran> 

agency:  Western  Area  Power 
Administration,  DOE. 

action:  Notice  of  rate  order  for  the  Pick- 
Sloan  Missouri  Basin  Program  (P- 
SMBP). 

SUMMARY:  Notice  is  given  of  Rate  Order 
No.  WAPA-35  by  the  Deputy  Secretary 
placing  the  rate  adjustment  for  the  P- 
SMBP  into  effect  on  an  interim  basis,  on 
the  first  day  of  the  October  1989  billing 
period,  for  power  marketed  by  the 
Western  Area  Power  Administration 
(Western). 

The  P-SMBP  power  repayment  study 
(PRS)  for  fiscal  year  (FY)  1987  requires  a 
0.88  mills/kWh  increase  (from  7.44 
mills/kWh  to  8.32  mills/kWh)  in  the 
power  rate  to  ensure  repayment  of  the 
project.  The  PRSs  are  prepared  annually 
in  accordance  with  the  Department  of 


Energy  (DOE)  Order  RA  6120.2.  The  last 
increase  was  based  upon  the  FY  1982 
PRS. 

The  results  of  the  FY  1987  PRS  are 
being  compared  to  a  widely  distributed 
FY  1986  PRS.  The  comparison  shows  the 
following  differences: 

1.  The  projected  operation  and 
maintenance  (O&M)  expenses  for  the 
100-year  repayment  period  have 
increased  a  total  of  $533  million. 

2.  The  projected  replacements  in  the 
study  period  have  increased  $48  milHon. 

3.  Other  revenue,  which  is  projected 
from  other  services  provided  by  the 
power  system,  is  reduced  in  the  study 
period  by  $103  million.  Because  of  recent 
experience,  we  have  projected  higher 
firm  power  load  factors,  which  in  turn 
reduced  the  surplus  sales;  and  projected 
reduced  transmission  service  revenues. 

4.  Due  to  the  above  factors,  repayment 
of  the  interest-bearing  costs  is  not  as 
timely  in  the  FY  1987  study  as  in  the  FY 
1986  study,  and  the  additional  interest 
expense  accrued  over  the  study  period 
is  $373  million. 

Of  the  above  factors,  the  one  with  the 
most  impact  is  the  matter  of  increased 
O&M  expenses.  O&M  expenses  are 
increasing  due  to  inflation  as  well  as 
responses  to  programmatic 
requirements.  Programmatic 
requirements  have  resulted  in  increased 
personnel  and  equipment  expenditures 
in  such  areas  as:  Con^uter  support, 
financial  system  management,  safety 
programs,  conservation  and  renewable 
energy  programs,  and  environmental 
concerns.  Federal  fulUtime  equivalency 
has  remained  essentially  the  same  for 
the  past  several  years.  However, 
support  services  contracts  have 
increased  to  accommodate  additional 
program  requirements. 

In  keeping  with  the  project  legislation. 
Western's  policy  for  rate  adjustments 
and  DOE  Order  RA  6120.2. 1  am 
approving  on  an  interim  basis  this 
request  for  a  rate  adjustment  for  the  P- 
SMBP. 

FOR  FURTHER  INFORMMION  CONTACT: 
Mr.  James  D.  Davies.  Area  Manager. 
Billings  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  35800, 
Billings,  MT  59107-B800,  (406)  657- 
6532 
Mr.  Robert  C.  Fullerton,  Director, 
Division  of  Marketing  and  Rates, 
Western  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401,  (303) 
231-1545 
Mr.  Ronald  K.  Greenhalgh,  Assistant 
Administrator  for  Washington 
Liaison,  Western  Area  Power 
Administration,  Room  8G061, 
Forrestal  Building,  1000  Independence 
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Avenue  SW.,  Washington,  DC  20585, 
(202)  586-5581. 
SUPPt^MENTARY  INFORMATION:  By 
Delegation  Order  No.  0204-108,  effective 
December  14, 1983  (48  FR  55664. 
December  14, 1983,  as  amended),  the 
Secretary  of  Energy  delegated  to  the 
Administrator  on  a  nonexclusive  basis, 
the  authority  to  develop  power  and 
transmission  rates,  and  delegated  to  the 
Deputy  Secretary  on  a  nonexclusive 
basis,  the  authority  to  confirm,  approve, 
and  place  in  effect  on  an  interim  basis, 
power  and  transmission  rates,  and  to 
the  Federal  Energy  Regulatory 
Commission  (FERC),  the  authority  on  an 
exclusive  basis  to  confirm,  approve,  and 
place  in  effect  on  a  final  basis,  remand, 
or  disapprove  rates  developed  by  the 
Administrator  under  the  Delegation. 

The  rate  adjustment  for  the  P-SMBP 
has  been  conducted  in  accordance  with 
the  procedural  rules  applicable  to 
W^estem.  Proceedings  were  initiated  on 
November  7, 1988,  with  publication  of  a 
Federal  Register  notice  (53  FR  44945), 
which  officially  announced  the  proposed 
rate  adjustment  and  procedures  for 
public  participation.  A  series  of  public 
information  forums  were  held  on 
December  7  through  December  9, 1988, 
in  Northglenn,  Colorado;  Sioux  City, 
Iowa;  Fargo,  North  Dakota;  and  Billings, 
Montana.  Two  public  comment  forums 
were  held  January  10  and  11, 1989,  at 
Northglenn,  Colorado,  and  Sioux  Falls, 
South  Dakota.  The  consultation  and 
comment  period  extended  through 
February  6, 1989. 

Various  comments  were  received  at 
the  meetings  and  during  the  consultation 
and  comment  period.  Three  major  issues 
and  several  miscellaneous  issues  were 
raised.  After  reviewing  and  considering 
the  comments  received,  and  the  records 
of  the  meetings,  this  rate  order  was 
assembled  to  respond  to  the  comments 
offered  during  the  public  rate 
adjustment  process.  Western  has 
concluded  that  the  P-SMBP  rate 
adjustment  is  needed  to  meet  cost- 
recovery  criteria. 

Therefore,  Rate  Order  No.  WAPA-35, 
confirming  and  approving  the  P-SMBP 
rate  adjustment  on  an  interim  basis,  is 
hereby  issued,  and  the  new  rate 
schedules  will  be  promptly  submitted  to 
the  FERC  for  confirmation  and  approval 
on  a  final  basis. 

Issued  in  Washington,  DC,  June  28, 1989. 
W.  Hanson  Moon. 
Deputy  Secretary. 


[Rate  Order  No.  WAPA-35]  - 

Order  Confirming,  Approving,  and 
Placing  in  Effect  a  Rate  Adjustment  for 
the  Pick-Sloan  Missouri  Basin  Program 

June  28. 1989. 

In  the  matter  of  Western  Atea  Fewer 
Administration  Rate  Adjustment  for  Pick- 
Sloan  Missouri  Basin  Program  (P-SMBP). 

Pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7101,  et  seq., 
the  power  marketing  functions  of  the 
Secretary  of  the  Interior  and  the  Bureau 
of  Reclamation  (Reclamation),  under  the 
Reclamation  Act  of  1902.  43  U.S.C.  371, 
et  seq.,  as  amended  and  supplemented 
by  subsequent  enactments,  and 
particularly  by  section  9(c)  of  the 
Reclamation  Act  of  1939,  43  U.S.C. 
485h(c),  and  acts  specifically  applicable 
to  the  Pick-Sloan  Missouri  Basin 
Program  (P-SMBP),  were  transferred  to 
and  vested  in  the  Secretary  of  Energy. 
By  Delegation  Order  No.  0204-108. 
effective  December  14, 1983  (48  FR 
55664,  December  14, 1983,  as  amended), 
the  Secretary  of  Energy  delegated:  (1)  To 
the  Administrator  of  the  Western  Area 
Power  Administration  (Western),  the 
authority  on  a  nonexclusive  basis  to 
develop  power  and  transmission  rates; 
(2)  to  the  Deputy  Secretary,  the 
authority  on  a  nonexclusive  basis  to 
confirm,  approve,  and  place  in  effect  on 
an  interim  basis,  power  and 
transmission  rates;  and  (3)  to  the 
Federal  Energy  Regulatory  Commission 
(FERC),  the  authority  on  an  exclusive 
basis  to  confirm,  approve,  and  place  in 
effect  on  a  final  basis,  remand,  or 
disapprove  rates  developed  by  the 
Administrator  under  the  delegation. 

This  rate  order  is  issued  pursuant  to 
such  delegations  to  the  Administrator 
and  the  Deputy  Secretary,  and  the 
Procedures  for  Public  Participation  in 
Power  and  Transmission  Rate 
Adjustments  and  Extensions  for  the 
Alaska  Power  Administration, 
Southeastern  Power  Administration. 
Southwestern  Power  Administration, 
and  Western  at  10  CFR  903,  published  at 
50  FR  37835  on  September  18, 1985.  with 
corrections  published  at  50  FR  48075, 
November  21, 1985. 

Effective  Date 

The  new  rates  will  become  effective 
on  the  first  day  of  the  October  1989 
billing  period  and  will  be  in  effect 
pending  the  FERC's  approval  of  them  or 


substitute  rates  on  a  final  basis,  or  until 
superseded. 

Description  of  Rates 

Although  the  P-SMBP  is  considered  a 
single  entity  for  financial  and  repayment 
purposes,  the  power  generated  by  the  P- 
SMBP  is  marketed  in  two  separate  and 
distinct  areas.  These  are  known  as  the 
Eastern  Division  and  the  Western 
Division,  and  each  has  its  own 
marketing  plan  and  method  for 
collecting  revenues  required  from  firm 
power  sales. 

The  proposed  composite  Eastern  and 
Western  Division  wholesale  firm  power 
rate  for  the  P-SMBP  will  yield  8.32 
mills/kWh  versus  the  current  7.44  mills/ 
kWh,  which  constitutes  a  0.88  mills/ 
kWh  increase  over  the  current 
wholesale  firm  power  rate. 

Eastern  Division 

The  proposed  firm  power  rate 
schedule  for  the  Eastern  Division  only  is 
expected  to  yield  a  composite  rate  of 
8.02  mills/kWh.  Current  Eastern 
Division  rare  schedules  are  designed  to 
yield  7.14  mills/kWh.  The  proposed  and 
current  firm  power  rates  are  shown 
below: 


Class  of  po«yer 

Present 

Proposed 

Firm  Capacity  (kW) 

$l.65/kW- 

S1.85/kW- 

month. 

month 

Firm  Energy  (kWh) 

4.41  mills/ 

5.06  mills/ 

up  to  and  Including 

kWh. 

kWh 

60-Pefcent 

Monthly  Load 

Factor. 

Above  60-Percent 

7.79  mats/ 

6.44  mills/ 

Monthly  Load 

kWh.. 

kWh 

Factor. 

Peaking  Capacity 

$9.90/kW- 

11.10/kW- 

(kW). 

•eason. 

season 

Peakrng  Energy 

4.41  mills/ 

5  05  mills/ 

(kWh). 

kWh. 

kWh 

Seasonal  Firm 

Same  as 

Same  as 

Firm 

Firm 

Power 

Power 

Rate. 

Rate. 

Western  Division 

The  Loveland  Area  Office  recently 
finalized  a  marketing  plan  entitled 
"Post-1989  General  Power  Marketing 
and  Allocation  Criteria,  Pick-Sloan 
Missouri  Basin  Program-Western 
Division"  (Post-1989  Marketing  Criteria). 
Details  of  this  plan  were  published  on 
January  31, 1986,  in  the  Federal  Register 
at  51  FR  4012  and  again  on  January  23, 
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1967,  in  the  Federal  Register  at  52  FR 
2597.  A  major  feature  of  this  plan  was 
the  integration  for  marketing  purposes  of 
the  resources  of  the  P-SMBP-Westem 
Division  with  those  of  the  Fryingpan- 
Arkansas  Project  (Fry-Ark).  In  addition, 
a  blended  rate  for  P-SMBP-Westem 
Division/Fry-Ark  power  will  be 
established. 

Because  of  the  blended  rate,  there  will 
be  no  Loveland  Area  OfHce  power  rate 
schedules  specific  to  just  the  P-SMBP  or 
the  Fry-Ark;  therefore,  all  discussion  in 
this  rate  order  concerning  future 
Western  Division  revenue  will  be 
expressed  in  terms  of  revenue 
requirements  rather  than  the  typical 
discussion  of  "mills/kWh." 

Firm  Power:  Based  upon  the  existing 
firm  composite  rate  of  8.54  mills/kWh, 
and  the  projected  energy  sales  of 
approximately  2,036  GWh  used  in  the 
power  repayment  study  (PRS],  the 
Western  Division's  current  jdeld  from 
firm  power  is  $17,386,062.  This  is 
calculated  as  follows: 


Current  Yield: 
$0.00854       X        2,035.841.000 
kWh=  $17,386,082 

Proposed  increase: 
$0.00088        X        2,035.841.000 

kWh=  .         1.791,540 

Proposed  firm  revenue  require- 
ment I  19.177,622 


Peaking  Power:  Under  the  Post-1989 
Marketing  Criteria,  excess  capacfty 
previously  marketed  as  peaking  power 
will  be  included  as  part  of  the  firm 
power  sales,  with  an  expected  return  of 
$1,425,600  per  year. 

$1.65/kW-month    X   12  months 

X  72.000  kW=       I  '$1,425,600 


Proposed  total  reveaue  require- 
ments 20,603,222 

■  Western  Division  excess  capacity  marketed  as 
peaking  power  in  the  FY  1987  PRS  will  be  includ- 
ed as  part  of  the  firm  power  sales  in  future  power 
repayment  studies  to  oe  consistent  with  the  Post- 
89  Marketing  Criteria. 


The  proposed  rate  of  return  for  the  P- 
SMBP-Westem  Division  of  $20,603,222 
per  year  will  be  recovered  as  part  of  the 
blended  rate  schedule  being  developed 
for  the  Loveland  Area  Projects,  which 
will  include  the  annual  revenue 
requirements  for  Fry-Ark.  This  rate 
schedule  associated  with  the  Post-1989 
Marketing  Criteria  will  be  proposed  to 
go  into  effect  with  the  October  1989 
billing  period  and  will  be  the  subject  of 
a  subsequent  and  separate  formal  rate 
adjustment  procedure. 

Statement  of  Revenue  and  Related 
Costs 

The  rate  adjustment  would  increase 
average  annual  firm  power  revenues  for 
the  total  P-SMBP  by  about  $11.2  million. 
This  is  necessary  to  satisfy  the  cost- 
recover  criteria  as  set  forth  in  DOE 
Order  No.  RA  6120.2.  A  breakdown  of 
costs  by  class  of  service  is  not  available. 

The  following  table  (taken  from  the 
revised  FY  1987  PRS)  provides  estimates 
of  revenue  data  for  firm  power  and 
peaking  sales  through  the  proposed  rate 
approval  period. 


Year 


Eastern  division 
winter  peaking 


Eastern  division 
summer  peaking 


Firm  commercial 


Western 
division 
peaking 


1990. 
1991. 
1992. 
1993 
1994 


$3,712,500 
3,702,600 
3,702,600 
3,702,600 
3,702,600 


$3,712,500 
3,653,100 
3,653,100 
3,653,100 
3,653,100 


$36j012,160 
86,902.400 
86,902,400 
86,902,400 
86,^02,400 


$1,425,600 
1,425,600 
1,425,600 
1,425,600 
1,425,600 


The  data  shown  as  "Firm 
Commercial"  is  for  energy  sales  in  both 
the  Eastern  and  Western  Divisions  of 
the  P-SMBP. 

It  should  be  noted  that  the  PRS 
contains  only  one  variable — the 
composite  rate  for  future  firm  power 
(capacity  and  energy  combined)  sales 
on  a  per  kWh  basis.  Revenues  h-om 
other  sources  are  estimated  and  entered 
into  the  study.  The  study  adjusts  this 
composite  firm  power  rate  until 
sufficient  revenues  are  generated  to 
meet  cost  recovery  criteria.  The  actual 
rate  schedules  designed  to  yield  these 
revenues  are  determined  by  adjusting 
both  capacity  and  energy  rates.  The 
actual  revenues  collected  for  each  class 
of  service  will  vary  from  those 
estimated  in  the  published  FY  1987  PRS 
a^  hydrological  and  market  conditions 
change. 

Revenues  from  Western  Division's 
transmission  service  rate  are  not  shown 
separately  in  the  published  FY  1987  PRS, 
but  are  included  in  the  "Other  Revenue" 
column  of  that  study. 


Explanation  of  Rate  Development 
Process  and  Chronological  Discussion 
of  the  Procedural  History  of  the  Filing 

Proceedings  on  the  proposed  rate 
adjustment  were  initiated  on  September 
27, 1988,  when  a  letter  announcing 
preliminary  informal  customer  meetings 
was  mailed  to  all  firm  power  customers 
and  other  interested  persons.  These 
meetings  were  conducted  at  four 
different  locations  on  October  18  and  19, 
1988.  At  these  preliminary  meetings. 
Western  representatives  explained  the 
need  for  the  increase  and  answered 
questions  from  those  attending. 

On  November  7, 1988,  a  formal  90-day 
customer  consultation  and  comment 
period  was  initiated  with  an 
announcement  of  the  proposed  rate 
adjustment  published  in  the  Federal 
Register  at  53  FR  44943.  This  notice  also 
announced  four  poblic  information 
forums  conducted  December  7  through  9, 
1988,  and  two  public  comment  forums 
conducted  January  10  and  11, 1989.  The 
information  forums  were  further 
advertised  with  a  November  25, 1988, 
press  release.  On  November  18, 1988,  a 
mailing  of  a  final  customer  brochure 


was  made  to  all  customers  and  other 
interested  persons.  This  mailing  also 
included  a  letter  announcing  the  public 
information  and  comment  forums.  At  the 
information  forums,  Western 
representatives  again  explained  the 
need  for  the  rate  increase  and  answered 
questions.  The  comment  forums  were 
conducted  to  give  the  public  an 
opportunity  to  comment  for  the  record. 
Other  comments  were  received  through 
February  6, 1989,  and  have  been 
considered  in  the  preparation  of  this 
rate  order. 

The  notice  of  proposed  power  rate 
adjustment  published  at  53  FR  44945  on 
November  7, 1988,  was  for  an  initial 
composite  Eastern  and  Western 
Division,  P-SMBP  wholesale  firm  power 
rate  that  would  yield  B.51  mills/kWh  or 
an  increase  of  1.07  mills/kWh. 
Following  the  informal  meetings,  which 
were  held  on  October  18  and  19, 1988, 
Western  reviewed  the  study  data,  and 
found  projections  for  Western  Division 
generation  had  not  been  properly 
included  in  the  study.  When  these  and 
other  refinements  were  made,  the  final    • 
composite  rate  was  reduced  to  8  32 
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mills/kWh,  which  is  the  proposed 
increase  of  0.88  mills/kWh. 

Project  History  and  General  PRS 
Description 

A  complete  discussion  regarding  the 
project  history,  and  the  general  history 
and  description  of  the  PRS,  is  found  in 
the  November  1988  customer  brochure. 

Basis  for  Rate  Development — Eastern 
Division 

The  Eastern  Division  firm  power  rate 
schedule  will  be  increased  so  as  to  yield 
a  net  average  return  of  approximately 
8.02  mills/kWh.  This  is  an  increase  of 
0.88  mills/kWh  over  the  average  return  , 
of  7.14  mills/kWh  anticipated  from  the 
sale  of  firm  power  under  the  P-SED-F2 
rate  schedule.  The  seasonal  firm  power 
rate  will  be  adjusted  to  be  equal  to  the 
firm  power  rate. 

A  customer's  individual  load 
characteristics  determine  the  net 
revenue  yield  from  the  sale  of  power 
and  energy  to  that  customer  under  any 
rate  schedule  that  incorporates  both  a 
demand  and  an  energy  charge.  These 
characteristics  include  load  factor  (the 
relationship  between  the  energy  use  and 
peak  demand  for  any  given  time  period), 
kW-months  per  year  (the  relationship  of 
the  offpeak  monthly  demands  to  the 
annual  peak  demand),  wheeling 
discounts  (under  certain  circumstances 
a  one  mill/kWh  discount  will  be  granted 
if  the  United  States  is  relieved  of  the 
cost  of  delivering  power  over  a  third 
party  transmission  system),  and  voltage 
discounts  (under  certain  circumstances 
a  discount  of  5  percent  of  the  gross 
power  bill  will  be  granted  to  the 
customers  if  the  United  States  is 
relieved  of  the  cost  of  transforming 
power  from  one  voltage  to  another).  The 
composite  of  the  individual  customer 
characteristics  determines  what  the 
proposed  P-SMBP  Eastern  Division  rate 
schedule  will  yield  in  net  revenue.  For 
example,  as  load  factor  increases 
(energy  requirements  increase  faster 
than  capacity  (or  demand)),  the  per  unit 
net  yield  (mills/kWh)  from  this  type  of 
rate  design  will  decline.  The  opposite  is 
also  true.  In  addition,  as  the  kW-months 
per  year  characteristic  increases,  there 
is  more  revenue  (demand  charge),  even 
though  the  overall  kWh  sales  have  not 
changed.  If  either  of  the  discount 
characteristics  (in  lieu  of  wheeling  and 
voltage)  change,  then  the  aet  yield  under 
a  rate  schedule  is  altered. 

Due  to  the  comments  received  during 
our  1987  informal  public  meetings 
relating  to  how  system  characteristics 
affect  rate  design,  we  have  altered  the 
way  we  develop  the  characteristics. 
Instead  of  using  a  5-year  rolling  average 
of  actual  data,  we  have  now  projected 


what  we  estimate  these  characteristics 
will  be  in  about  2  years  after  this  new 
rate  goes  into  effect.  This  i>nould  provide 
a  rate  design  that  reflects  the  system 
characteristics  we  anticipate  during  the 
time  the  rate  is  actually  in  effect. 

Basis  for  Rate  Development — Western 
Division 

The  rate  schedules  for  the  P-SMBP- 
Westem  Division  are  associated  with 
the  Post-1989  Marketing  Criteria,  which 
are  scheduled  to  go  into  effect  on  the 
first  day  of  the  October  1989  billing 
period,  and  will  be  the  subject  of  a 
subsequent  and  separate  formal  rate 
adjustment  procedure. 

Discussion  of  Issues — Public  Comments 

Most  of  the  comments  received  at  the 
public  meetings,  and  in  correspondence 
throughout  the  90-day  customer 
consultation  and  comment  period,  dealt 
with  the  cost  allocations  of  the  Corps 
joint-use  expenses  for  O&M,  the  overall 
increases  in  projected  O&M  expenses, 
and  the  possible  renegotiation  of  the 
contract  with  the  State  of  Wyoming  for 
repayment  of  the  State's  investment  in 
Buffalo  Bill  Dam. 

Issue.  The  changes  in  cost  allocations 
of  the  Corps  joint-use  expenses  for  O&M 
work. 

Response.  The  Corps  has  recently 
altered  its  method  of  assigning 
multipurpose  O&M  expense  to  power  for 
repayment  purposes.  This  began  with 
FY  1987  data  when  the  Corps  began 
using  the  "current  use"  method  of 
assigning  these  costs  instead  of  the 
"ultimate  development"  percentages 
used  in  the  past.  This  was  discussed  in 
our  public  meetings.  Western  proposed 
that  the  "current  use"  method  be  utilized 
for  this  adjustment.  The  customers  are 
apparently  in  agreement  with  that 
proposal,  but  indicated  that  the  issue  be 
carefully  reviewed  prior  to  any  future 
PRS.  Meetings  are  now  underway  to 
determine  the  validity  of  this  change  by 
the  Corps. 
Issue.  Projections  of  O&M  expenses. 
Response.  Prior  to  the  formal  public 
participation  period,  customers 
questioned  the  magnitude  of  the  O&M 
expenses  utilized  in  the  PRS. 
Accordingly,  during  the  public 
information  forums.  Western  presented 
a  detailed  analysis  of  the  O&M 
expenses  in  one  budget  year  for  all  three 
entities  involved:  Western,  the  Corps, 
and  Reclamation.  Also  discussed  were 
the  methods  used  to  project  O&M 
expenses  for  the  outyears  of  the  PRS. 
The  customers  indicated  an  appreciation 
for  being  allowed  to  examine  these  costs 
in  detail,  and  a  good  general 
understanding  of  the  budget  process. 


As  a  result  of  this  analysis,  specific 
questions  were  raised  about  the 
nonrecurring  replacement  items 
included  in  the  Western  Division  O&M 
budget  as  well  as  the  assignment  of 
direct  and  overhead  costs  among  the 
projects  administered  by  the  Western 
Division.  The  amounts  shown  as 
nonrecurring  replacement  items  in  the 
Western  Division  O&M  budget  represent 
several  smaller  items  that  are  not 
identined  separately,  but  are  combined 
and  a  portion  of  that  total  is  included  in 
O&M  to  assure  repayment  as  an  annual 
cost.  The  matter  of  the  assignment  of 
direct  and  overhead  costs  is  a 
reclassification  of  certain  administrative 
costs  that  previously  were  included  in 
the  construction  accounts,  but  now  are 
properly  shown  as  O&M  expense. 

Issue.  The  possibility  of  renegotiating 
the  contract  terms  on  Buffalo  Bill  Dam 
modification  with  the  State  of  Wyoming. 

Response.  Western's  Office  of 
General  Council  is  of  the  opinion  that 
the  interest  rate  which  appUcable  to  the 
Buffalo  Bill  Dam  modification  is 
established  by  statute.  The  contract  in 
question  is  a  three-party  agreement 
among  Reclamation,  Western,  and  the 
State  of  Wyoming.  Informal  contract 
was  made  with  the  State  of  Wyoming  to 
advise  them  as  to  the  power  customers' 
comments  about  pursuing  the  possibihty 
of  renegotiating  the  contract.  It  is 
possible  that  some  mutually  agreeable 
change  in  the  contract,  such  as  a  change 
in  contract  term,  coulc  address  concerns 
expressed  by  the  customers  and  also  be 
beneficial  to  the  State.  Western  will 
coordinate  with  Reclamation  and  the 
State  to  determine  if  either  party  has  an 
interest  in  opening  the  contract  for 
discussion. 

Additional  Issues 

In  addition  to  the  above,  several 
issues  were  raised  by  customers  and 
other  interested  persons,  and  addressed 
by  Western.  These  issues  were  related 
to  the  following  general  categories: 

1.  Status  of  Investment  Repayment.  A 
customer  asked  if  the  $721  million 
repaid  so  far  out  of  the  $1.6  bilUon  of 
total  power  investment  means  that  the 
dams  are  45  percent  repaid.  Western 
explained  that  the  $721  million  is  the 
amount  we  have  applied  to  repayment 
of  the  overall  project  investment,  but 
that  it  would  not  necessarily  mean  that 
45  percent  of  a  particular  dam  has  been 
repaid. 

2.  Effects  of  the  Bureau 
Reorganization.  There  were  questions 
about  whether  the  recent  Bureau 
reorganization,  which  consolidated 
three  Regional  Offices  into  one  office  at 
Billings,  was  reflected  in  the  study,  since 
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Bureau  costs  teem  to  be  going  up.  The 
answer  is  that  the  increased  Bureau 
costs  shown  in  the  study  generally  are 
for  on-going  construction;  O&M  costs 
(which  include  the  effects  of  the 
consolidation]  have  not  increased 
significantly. 

3.  Interest  Rate  Used.  A  customer 
asked  if  the  interest  rate  in  the  FY  1987 
PRS  wasihe  same  as  in  the  FY  1986 
PRS.  Western  responded  that  the 
interest  rate  for  future  investments 
changed  from  8.875  percent  in  the  1988 
study  to  8.5  percent  in  the  1987  study. 

4.  Review  of  Bureau  and  Corps  O&M 
Costs.  There  was  a  question  whether 
Western  has  an  opportunity  to  - 
determine  the  validity  of  the  Bureau  and 
Corps  O&M  expenses  that  are  used  in 
the  study.  Western  replied  the  while  we 
basically  accept  another  agency's  data, 
we  reserve  the  right  to  ask  questions, 
and  in  fact,  do  frequently  ask  for 
explanations  of  major  changes  or  of 
things  in  the  data  that  we  do  not 
understand. 

5.  Confusion  About  Replacement 
Investment.  There  was  confusion  about 
two  amounts  given  in  relation  to  the 
replacement  investment  during  the 
budget  period.  Western  understands 
how  there  could  be  confusion  between  a 
$48  million  and  a  $43  million  amount 
that  had  been  mentioned  in  the 
presentation.  The  $48  million  amount  is 
the  total  difference  in  replacements 
during  the  budget  periods  on  the 
separate  FY  1986  and  FY  1987  studies. 
While  the  rest  is  budgeted  in  the  Eastern 
Division.  $43  million  of  the  $48  million  is 
budgeted  in  the  Western  Division. 

8.  Clarification  of  the  Term  "Budget 
Year. "  Someone  asked  for  clarification 
of  what  is  meant  by  "budget  year." 
Western  explained  that  in  the  context  of 
the  discussion,  the  budget  year  was  the 
first  year  of  the  5-year  budget  that  we 
were  operating  imder  for  the  time  that 
the  study  was  done. 

7.  Firm  and  Nonfirm  Sales  as  Related 
to  "Other  Revenue." There  was  a 
request  to  clarify  how  the  relation 
between  firm  and  nonfirm  sales  has 
contributed  to  decreased  "other 
revenue"  projections.  Western  said  that 
"other  revenue"  is  composed  of  income 
from  several  items,  such  as  transmission 
service  revenues.  et&,  as  well  as  from 
nonfirm  sales.  Specifically,  however, 
there  is  only  so  much  energy  generation 
that  can  be  produced  in  any  one  year  by 
a  hydrosystenu  and  customer  load 
factors  are  gradually  increasing.  The 
higher  load  factors  result  in  more  of  the 
available  energy  being  dedicated  to 
supply  firm  contracts,  leaving  less 
energy  for  the  nonfirm  or  surplus  sales. 

A  related  question  had  to  do  with  why 
the  trend  of  increasing  customer  load 


factors  did  not  causa  an  increase  in  the 
tip-up  rate  for  those  sales  above  a  60- 
percent  load  factor.  The  answer  was 
that  as  load  factors  go  up,  we  are  in 
effect  selling  more  eoergy  at  the  existing 
tip-up  rate,  which  provides  more  income 
for  those  purchases  we  do  have  to  make 
to  support  the  above  60-percent  load 
factor  sales. 

8.  Factors  Causing^  the  Rate  Increase. 
There  was  a  request  to  summarize  the 
factors  that  were  caasing  the  rate 
increase.  Western  observed  that 
increases  in  O&M  costs  coupled  with 
decreases  in  "other  revenue"  result  in 
higher  interest  expenses  (because  the 
unpaid  balance  of  investment  is  higher 
than  it  otherwise  would  have  been). 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  Council  on  Environmental 
Quality  Regulations  (40  CFR  Parts  1500 
through  1508),  and  DOE  Guidelines 
published  in  the  Federal  Register  on 
December  15, 1987  (52  FR  47662), 
Western  conducted  an  environmental 
evaluation  of  this  proposed  rate 
adjustment. 

Section  D  of  the  DOE  Guidelines 
indicates  that  the  level  of 
documentation  for  NEPA  compliance  is 
based  in  part  on  a  comparison  of  the 
proposed  rate  adjustment  and  the  rate  of 
inflation  since  the  last  adjustment. 
Because  this  proposed  adjustment  is  less 
than  the  rate  of  inflation  since  the  last 
rate  adjustment,  and  because  there  does 
not  seem  to  be  serious  customer 
objection  to  this  rate  adjustment. 
Western  has  prepared  a  determination 
memorandum  that  concludes  no  further 
environmental  analyses  are  required. 

A  vailability  of  Information 

All  studies,  comments,  letters, 
memoranda,  and  other  documents  made 
or  kept  by  Western  for  the  purpose  of 
developing  the  power  rates  are  and  will 
be  available  for  inspection  and  copying 
at  the  Billings  Area  Office,  Western 
Area  Power  Administration,  2525  4lh 
Avenue  North.  Billings,  Montana  59101, 
telephone:  (406)  657>6532. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  to  the  FERC  for 
confirmation  and  approval  on  a  final 
basis. 

Order  | 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  on  an  interim  basis, 


effective  the  first  day  of  the  October 
1989  billing  period,  rate  Schedules  P- 
SED-F3  and  P-SED-FP3.  These  rates 
shall  remain  in  effect  on  an  interim 
basis  pending  the  FERC  confirmation 
and  approval  of  them  or  substitute  rates 
on  a  final  basis,  or  until  they  are 
superseded. 

Issued  at  Washington,  DC,  June  28, 1969. 
W.  Henson  Moore, 

Deputy  Secretary. 

[Schedule  P-^ED-F3;  Supeisedes  Schedule  P- 
SED-F21 

Billings  Area  Office— Pick-Sloan  Missouri 
Basin  Program — Eastern  Divisioa 

Schedule  of  Rates  for  Firm  Power  Service 

Effective:  The  first  day  of  the  October  1989 
billing  period. 

Available:  Within  the  marketing  area 
served  by  the  Eastern  Diviiion  of  the  Pick- 
Sloan  Missouri  Basin  Program. 

Applicable:  To  the  power  and  energy  sold 
to  customers  as  firm  powef  service  through 
each  meter  at  each  point  of  delivery. 

Monthly  Rate:  Capacity  Charge:  Si  .85  per 
kilowatt  of  billing  demand  for  firm  power 
service  as  defined  by  the  power  sales 
contract. 

Energy  Charge:  5.06  mills  per  kilowatthour 
for  all  energy  delivered  as  Tirm  power 
service.  An  additional  3.38  mills  per 
kilowatthour  will  be  assessed  for  all  energy 
delivered  as  firm  power  service  which  is  in 
excess  of  60-percent  monthly  load  factor  and 
within  the  delivery  obligations  under  the 
provisions  of  the  power  sales  contracts. 

Adjustments:  For  Character  and  Conditions 
of  Service:  Customers  who  receive  deliveries 
at  transmission  voltage  may  in  some 
instances  be  eligible  to  reoeive  a  5-percer.f 
discount  on  capacity  and  energy  charges 
when  facilities  are  provided  by  the  customer 
which  result  in  a  sufficient  savings  to  the 
United  States  to  justify  the  discount.  The 
determination  of  eligibihty  for  receipt  of  the 
voltage  discount  shall  be  exclusively  vested 
in  the  United  States. 

Billing  for  Unauthorized  Overruns:  For 
each  billing  period  in  which  there  is  a 
contract  violation  involving  an  unauthorized 
overrun  of  the  contractual  firm  power  and/or 
energy  obl^ations,  such  of  emin  shall  be 
billed  at  ten  times  the  above  rate. 

For  Power  Factor:  None.  The  customer  will 
normally  be  required  to  maintain  a  power 
factor  at  the  point  of  delivery  between  95- 
percent  lagging  and  95-percent  leading. 
[Schedule  P-SErMl>3;  Supersedes  Schedule 
P-SED-FP2J 

Billings  Area  Office — Pick>Sloan  Missouri 
Basin  Progiaui — Eastern  Mvision 

Schedule  of  Rates  for  Firm  Peaking  Power 
Service 

Effective:  The  first  day  of  the  October  1969 
billing  period. 

Available:  To  the  customers  of  the  Billings 
Area  Office  with  generating  resources 
enabling  them  to  utilize  finn  peaking  power 
service. 
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Applicable:  To  the  power  sold  to  customers 
as  firm  peaking  power  service. 

Monthly  Rate:  Capacity  Charge:  $1.85  per 
kilowatt  of  the  effective  contract  rate  of 
delvieryTor  peaking  power  or  the  maximum 
amount  scheduled,  whichever  is  the  greater. 

Energy  Charge:  5.06  mills  per  kilowatthour 
for  all  energy  scheduled  for  delivery  without 
return. 

Adjustments:  Billing  for  unauthorized 
overruns:  For  each  billing  period  in  which 
there  is  a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
obligation  for  peaking  capacity  and/or 
energy,  such  overrun  shall  be  billed  at  10 
times  the  above  rate. 

[FR  Doc.  89-17708  Filed  7-27-89:  8:45  am] 

BILUNG  CODE  64MMI1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3622-1] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  July  17. 1989  Through 
July  21, 1989  Pursuant  to  40  CFR  1506.9. 

EIS  No.  890195,  Draft,  FHW,  CA,  1-5/ 
Santa  Ana  Freeway  Widening  and 
Interchanges  I-5/CA-22  and  I-5/CA- 
91  Reconstruction,  Funding,  Cities  of 
Santa  Ana,  Orange,  Anaheim, 
FuUerton  and  Buena  Park,  Orange 
County,  CA,  Due:  September  20, 1989, 
Contact:  Michael  Cook  (916)  551-1310. 

EIS  No.  890198,  Draft,  FAA,  TX,  New 
Austin  Airport  Construction,  Airport 
Layout  Plan  and  Location  Approval, 
Cities  of  Austin  and  Manor,  Travis 
County,  TX,  Due:  September  11, 1989, 
Contact:  Mo  Keane  (817)  624-5606. 

EIS  No.  890197,  Final,  USA,  UT,  Tooele 
Army  Depot  On-Site  Facility  for 
Disposal  of  Stockpiled  Chemical 
Agents  and  Munitions,  Construction 
and  Operation,  Tooele  Coimty,  UT, 
Due:  August  28, 1989,  Contact:  Lewis 
Walker  (202)  695-7824. 

EIS  No.  890198,  Final,  FHW,  OR,  North 
Marine  Drive  Improvement,  1-5  to 
Rivergate  Industrial  District,  Funding 
and  Section  10/404  Permits, 
Multnomah  County,  OR,  Due:  August 
28, 1989,  Contact:  Dale  Wilken  (503) 
399-5749. 

EIS  No.  890199,  DSuppl.  EPA.  CA.  City 
of  Los  Angeles  Wastewater  Treatment 
Facilities  Plan.  Construction/ 
Operation.  Updated  Information. 
Grant,  Los  Angeles  Coimty,  CA,  Due: 
September  14, 1989,  Contact:  Susan 
Johnson  (415)  974-8288. 

EIS  No.  890200,  Final,  FHW,  ND,  MN,  I- 
94  Corridor  Improvements,  Horace 


Road  to  US  75.  Funding  COE  Section 
404  Permit  and  U.S.  Coast  Guard 
Permit,  Cass  County,  ND  and  Clay 
County,  MN,  Due:  August  28, 1989, 
Contact:  John  Kliethermes  (701)  250- 
4202. 
EIS  No.  890201,  Final,  AFS.  ID,  Wing 
Creek-Twentymile  Timber  Sale  and 
Road  Construction,  Geographic 
Display  Area  Management  Plan, 
Implementation,  Nezperce  National 
Forest  Land  and  Resource 
Management  Plan,  Elk  City  and 
Clearwater  Ranger  Districts,  Idaho 
County,  ID,  Due:  August  28, 1989, 
Contact:  Thomas  Kovalicky  (208)  983- 
1950. 
EIS  No.  890202,  DSuppl,  BLM,  MT, 
Powder  River  I  Regional  Federal  Coal 
Tracts,  Leasing,  Assessment  of 
Economic,  Social  and  Cultural 
Impacts  on  the  Northern  Cheyenne 
and  Crow  Indian  Tribes,  Yellowstone, 
Big  Horn  and  Rosebud  Counties,  MT, 
Due:  September  26, 1989.  Contact: 
Loren  Cabe  (406)  255-2923. 
EIS  No.  890203,  Draft,  APH.'AL,  AZ,  AR. 
CA,  FL,  GA,  KS.  LA,  MS,  MO,  NM. 
NC.  OK,  SC,  TN,  TX,  VA,  PRO, 
National  Boll  Weevil  Cooperative 
Control  Program,  Implementation  and 
Funding,  AL,  AZ,  AR.  CA,  FL,  GA,  KS, 
LA,  MS,  MO,  NM,  NC,  OK,  SC,  TN, 
TX,  VA.  Due:  September  11, 1989. 
Contact:  Mike  Werner  (202)  438-8565. 
EIS  No.  890204,  Draft,  UAF,  CA.  Space 
Launch  Complex  7  (SLC-7) 
Construction  and  Operation,  South 
Vandenberg  Air  Force  Base.  Santa 
Barbara  County,  CA,  Due:  September 
11, 1989,  Contact:  John  Edwards  (213) 
643-0934. 
EIS  No.  890205,  Final,  SFW,  KY,  TN. 
Reelfoot  Lake  Water  Level 
Management  Plan,  Implementation, 
Fulton  Coimty,  KY  and  Lake  and 
Obion  Counties,  TN,  Due:  August  28, 
1989,  Contact:  John  Oberheu  (404)  331- 
3594. 

Amended  Notices:  EIS  No.  890145, 
DSuppl,  AFS,  AK,  Alaska  Pulp  Lonjg- 
Term  Timber  Sale/Road  Construction, 
Phase  II 1981-86  and  1986-89  Operating 
Plan  Amendments,  Meed-Bay, 
Freshwater-Whitestone,  Comer  Bay, 
and  Kuia  Island  Analysis  Areas, 
Tongass  National  Forest,  AK,  Due: 
August  15, 1989,  Contact:  James  Pierce 
(907)  58ft-8871. 

Published  FR  7-21-89 — ^Incorrect  due 
date. 

Dated:  July  25, 1989. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-17709  Filed  7-27-89;  8:45  am] 
WLUNO  CODE  6560-50-M 


[ER-FRL-3622-2] 

Environmental  impact  Statement*  and 
Regulations;  Avaiiat>iiity  of  EPA 
Comments 

Availability  of  EPA  conunents 
prepared  July  10, 1989  through  July  14. 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  conmients  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)382-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  7. 1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  D-AFS-J61076-CO,  Rating 
E02,  Lake  Catamount  Resori 
Construction,  Special  Use  Permit,  404 
Permit,  Routt  National  Forest,  Routt 
County,  CO. 

Summary:  EPA  feels  this  document 
does  not  fully  explore  all  feasible  and 
practicable  alternatives  which  would 
reduce  project  impacts  to  waters  of  the 
United  States,  including  wetlands.  EPA 
itfquested  additional  information  related 
to  proposed  mitigation. 

ERP  No.  D-AFS-J65152-MT,  Rating 
E02,  Upper  Yaak  River  Drainage  Area. 
Timber  Harvest  and  Road  Construction/ 
Reconstmction,  Kootenai  National 
Forest,  Lincoln  County,  MT. 

Summary:  EPA  supports  selection  of 
alternatives  7  and  8  of  the  draft  EIS  over 
alternative  8  (preferred  alternative) 
because  they  provide  a  greater  degree  of 
protection  to  the  Forests'  resources.  EPA 
believes  that  the  proposed  timber 
harvest  level  has  the  potential  to 
adversely  impact  water  quality,  soil 
productivity,  and  riparian  areas.  None  of 
the  alternatives  in  die  draft  EIS  appear 
to  be  consistent  with  the  Forest  Plan 
standards  and  guidelines  for  water 
quality  protection  and  road  density  in 
grizzly  habitat. 

ERP  No.  D-FHW-E40719-SC,  Rating 
E02,  Northern  Outer  Bypass 
Construction,  US  501  to  US  17,  Funding, 
COE  Section  10  and  404  Permits  and  US 
Coast  Guard  Section  9  Permit,  City  of 
Conway,  Horry  County,  SC. 

Summary:  EPA  has  strong 
environmental  reservations  concerning 
the  projected  loss  of  several  hundred 
acres  of  forested  wetlands  and 
recommends  that  alternative  alignments 
be  re-examined  to  reduce  anticipated 
wetland  destruction.  Detailed 
compensation  plans  to  ofiset 
unavoidable  wetland  losses  also  need  to 
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be  developed  and  included  in 
subsequent  NEPA  documents. 

ERP  No.  D-FHW-^401404vlO.  Rating 
LO,  South  Riverfront  Expressway 
Construction,  Front  Street  Interchange 
on  1-435  to  US  24,  Funding,  Cities  of 
Independence,  Kansas  City  and  Sugar 
Creek,  Jackson  County,  MO. 

Summary:  EPA  believes  that  the  draft 
EIS  satisfactorily  addresses  the 
potential  impacts  of  the  proposed 
project  and  that  the  coordination 
uddressing  the  loss  of  4(f)  land  will 
result  in  acceptable  mitigation. 

ERP  No.  D-SCS-E36165-MS,  Rating 
EC2,  Long  Beach  Watershed  Plan,  Flood 
Damage  Reduction,  Funding,  Harrison 
County.  MS. 

Summary:  EPA  has  environmental 
concerns  regarding  the  secondary 
impacts  of  residential/commercial 
development  associated  with  the 
proposed  flood  control  measures.  This 
development  could  reduce  the  benefits 
on  which  EPA  justified  the  habitat 
losses  required  to  provide  increased 
flood  protection. 

Final  EISs 

ERP  No.  F-NAS-E12004-00.  Galileo 
Mission  Project.  Galileo  Spacecraft 
Preparation  and  Operation  Plan. 
Implementation,  Solar  System 
Exploration  Program  (Tier  2). 

Summary:  EPA  has  no  objections  to 
the  project  as  described  in  the  final  EIS. 

Dated:  )uly  25. 1969. 
Richard  E.  Sondersoa, 
Director.  Office  of  Federal  Activities. 
[FR  Doc.  89-17710  Filed  7-27-89;  &45  am] 
BiLmw  cooc  WW  60  m 


FEDERAL  HOME  LOAN  BANK  BOARD 

[LN4/2] 

American  Interstate  Savings 
Association,  FA^  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act.  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Cor]x>ration  as  sole  conservator  for 
American  Interstate  Savings 
Association,  Los  Angeles,  California  on 
July  20, 1989. 

Dated:  |uly  25, 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gfaizaoni, 

Assistant  Secretary. 

[PR  Doc.  89-17839  Filod  7-27-89;  8:45am] 

BILLMQ  COOE  •720-01-M 


Amerimac  Savings  Bank,  F^B.; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)(i),  of  the  Home  Owner's  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(8)(A)(i),  and  12  U.S.C.  1701c 
(c)(2](1982),  as  amended,  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Amerimac  Savings  Bank,  F.S.B., 
Hillsboro,  Illinois  on  June  28, 1989. 

Dated:  July  2a  19^. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary.    I 
(FR  Doc.  89-17840  Filed  7-27-89;  8:45aml 

BILUNO  COOE  •720-01-M 


[LN4/2]  1 

Centennial  Federal  Savings  &  Loan 
Association;  Appokitment  of 
Conservator 


Notice  is  hereby  given  that  pursuant 
to  the  authority  coMained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Centennial  Federal  Savings  and  Loan 
Association,  Greenville,  Texas  on  July 
13. 1989. 

Dated:  July  20. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary.  | 
[FR  Doc.  89-17641  Filtd  7-27-89;  a-45am] 
BILUNO  COOE  CTaO-OI-H 


[LN4/2]  I 

Commonwealth  Federal  Savings  & 
Loan  Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  section 
1464(d)(6)(A)  (1982).  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Commonwealth  Federal  Savings  and 
Loan  Association,  Ft.  Lauderdale, 
Florida  on  July  20, 1989. 

Dated:  July  25, 1989. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 

[FR  Doc.  89-17642  Filed  7-27-89;  8:45  am] 

BILLINQ  CODE  S72O-01-M  I 


[LN4/2] 

Continental  Federal  Savings  &  Loan 
Association,  F  A^  Appointment  of 
Conservator 


Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Continental  Federal  Savings  and  Loan 
Association,  F.A.,  Oklahoma  City, 
Oklahoma  on  July  13. 1989. 

Dated:  ]uly  20. 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-17643  Filed  7-27-89;  8.45  am] 

BILLING  COt>E  S720-01-M 


[LN4/21 


Cornerstone  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended.  12  US.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Houston,  Texas  on  July  13, 1989. 


Dated:  July  20, 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary.  I 

(FR  Doa  89-17644  Filed  7-27-89;  8:45  amj 

BILLING  CODE  6730-41-II 


[LN4/2]  I 

Cross  Roads  Savings  &  Loan 
Association,  F  JL;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended.  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
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Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Cross  Roads  Savings  and  Loan 
Association,  F.A.,  Checotah,  Oklahoma, 
on  July  13, 1989. 

Dated:  July  20, 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17645  Filed  7-27-89:  8:45  am| 

BILLING  COOE  OTSO-OI-M 


First  Federal  Savings  &  Loan 
Association  of  Bakersfield; 
Appointment  of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)(i),  of  the  Home  Owners'  Loan 
Act  of  1933,  as  an>ended,  12  U.S.C. 
1464(d)(6)(A)(i),  and  12  U.S.C.  1701c 
(c)(2)(1982),  as  amended,  the  Federal 
Home  Loan  Bank  Board  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  First  Federal  Savings 
and  Loan  Association  of  Bakersfield, 
Bakersfield,  California,  on  June  28, 1989. 

Dated:  July  20, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzq^, 
Assistant  Secretary. 
[FR  Doc.  89-17646  Filed  7-27-89;  8.45  am] 

BILUNG  CODE  S720-01-H 

[LN4/2] 

First  of  Kansas  Savings;  Appointment 
of  Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  First 
of  Kansas  Savings,  a  Federal  Savings 
and  Loan  Association,  Hays,  Kansas  on 
July  20, 1989. 

Dated:  July  25, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gliiziaiii. 
Assistant  Secretary. 

[FR  Doc.  89-17647  Filed  7-27-88;  8:45  amJ 
BHjJNO  cone  srao-ai-a 


[LN4/21 

First  State  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 


5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  First 
State  Federal  Savings  Association,  San 
Antonio,  Texas  on  June  28, 1989. 

Dated:  July  20. 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17648  Filed  7-27-89;  8:45  am] 

BILUNG  CODE  672O-01-M 


The  Guardian  Federal  Savings  and 
Loan  Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6}(A)(i)  of  the  Home  Owners'  Loan 
Act  of  1933.  as  amended,  12  U.S.C. 
1464(d)(6)(A)(i).  and  12  U.S.C.  1701c 
(c](2)  (1982),  as  amended,  the  Federal 
Home  Loan  Bank  Board  has  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  The  Guardian  Federal 
Savings  and  Loan  Association, 
Bakersfield,  California,  on  June  28, 1989. 

Dated:  July  20. 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  17649  Filed  7-27-89;  8:45  am] 

BILLJNO  COOE  •720-01-H 


[LN4/2] 

New  Mexico  Federal  Savings 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  14e4(d](6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  New 
Mexico  Federal  Savings  Association, 
Albuquerque,  New  Mexico  on  July  20, 
1989. 

Dated:  July  25, 1989. 

By  the  Federal  Home  Lean  Bank  Board. 
John  F.  Gliizzoni, 
Assistant  Secretary. 

[FR  Doc.  89-17650  Filed  7-27-89;  8:45  am] 
BIUJNO  COOE  <7aO-01-M 


[LN4/2] 

Parish  Federal  Savings  &  Loan 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Parish  Federal  Savings  and  Loan 
Association,  Denham  Springs,  Louisiana 
on  July  19. 1989. 

Dated:  July  25. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-17652  Filed  7-27-89;  8:45  am] 

BILLING  CODE  e720-01-«l 


(LN4/21 

Pioneer  Federal  Savings  &  Loan 
Association,  F.A.;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended.  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Pioneer  Federal  Savings  and  Loan 
Association,  F.A.,  Plymouth,  Indiana  on 
July  13, 1989. 

Dated:  July  20. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-17653  Filed  7-27-89;  8:45  am] 

BILLING  COOE  •7I».«1-M 


[LN4/2] 

Royal  Palm  FS&LA;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Royal  Palm  FS&LA,  West  Palm  Beach, 
Florida,  on  July  19, 1989. 

Dated:  luly  25. 1988. 
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By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17654  Filed  7-27-89:  8:45  am) 
BILUNO  CODE  S720-01-M 

(LN4/2] 

Skokie  Federal  Savings  ft  Loan 
Association,  FJL;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d](6)(A]  of  the  Home  Owners'  Loan 
Act.  as  amended.  12  U.S.C.  1464(d)(6)(A) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Skokie  Federal  Savings  and  Loan 
Association,  F.A.,  Skokie,  Illinois  on  July 
19. 1989. 

Dated:  July  25. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-17655  Filed  7-27-89;  8:45  am] 

BIUJNO  CODE  e73e-01-M 


[LN-4/1] 

Alamo  Savings  Associa 
Replacement  of  Coi 
Receiver 


of  Texas; 
or  With  a 


Notice  is  hereby  given  tl^  pursuant 
to  the  authority  contained  ^nection 
5(d)(6)(D)  of  the  Home  Owiilrs'  Loan 
Act.  as  amended,  12  U.S.C.  1464(d)(6)(D] 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC")  as  Conservator  for  Alamo 
Savings  Association  of  Texas,  San 
Antonio.  Texas  ("Association")  with  the 
FSLIC  as  sole  receiver  for  the 
Association  on  June  28. 1989. 

Dated:  July  2Q.  1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gliizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17656  Filed  7-27-89;  8:45  am) 

BKUNQ  CODE  tTIO-OI-M 

[UI-4/1B] 

American  Interstate  Savings; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6](A]  of  the  Home  Owners'  Loan 
Act.  as  amended.  12  U.S.C.  1464(d)(6)(A) 
(1982).  the  Federal  Home  Loan  Bank 


Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC")  as  sole  receiver  ("Receiver") 
for  American  Interstate  Savings,  A 
Federal  Savings  and  Loan  Association, 
Los  Angeles,  California  ("Association") 
July  20, 1989. 

Dated:  July  25, 1989. 
By  the  Federal  Horae  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 


[FR  Doc.  89-17657  Filed  7-27-89;  8:45  am] 
BILLING  CODE  6720-01-M 


lLN-4/1]  I 

Centennial  Savings  Bank,  FSB; 
Replacement  of  Conservator  With  a 
Receiver  | 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act.  as  amended.  12  U.S.C.  1464(d)(6)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSUC")  as  Conservator  for  Centennial 
Savings  Bank.  FSB,  Greenville.  Texas 
("Association")  with  the  FSLIC  as  sole 
receiver  for  the  Asiociation  on  July  13, 
1989.  •   J 

Dated:  July  20, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
Jolui  F.  Gliizzoni. 
Assistant  Secretary. 
[FR  Doc.  89-17658  Filed  7-27-89:  8:45  am] 

BILUNG  CODE  6720-01-« 


[LN-4/1A]  I 

Commonwealth  Savings  ft  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c){l)(B)(i)(l)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for 
Commonwealth  Savings  and  Loan 
Association.  Ft.  Lauderdale,  on  July  20, 
1989. 

Dated:  July  25. 1986. 
By  the  Federal  Home  Loan  Bank  Board, 
lohn  F.  Gliizzoni,      , 

Assistant  Secretory. I 

[FR  Doc.  87-17659  FBed  7-27-89;  8:45  am] 

BILUNO  CODE  •730-01-a 


r 

[LN-4/lJ 


Continental  Federal  Savings  and  Loan 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Act,  as 
amended.  12  U.S.C.  1464(d)(6)(D)  (1982). 
the  Federal  Home  Loan  Bank  Board  duly 
replaced  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC")  as 
conservator  for  Continental  Federal 
Savings  and  Loan  Association. 
Oklahoma  City',  Oklahoma 
("Association")  with  the  FSLIC  as  sole 
receiver  for  the  Association  on  July  13. 
1989. 


Dated:  July  20, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gliizzoni.  I 

Assistant  Secretary.         ' 
[FR  Doc.  89-17660  Filed  7-27-89;  8:45  am] 
BILLING  CODE  6720-01-M 


[LN-4/1A] 

Cornerstone  Savings  ft  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(l)  of  the  National  Housing 
Act.  as  amended,  12  U.S.C. 
1729(c)(l){B)(i)(I)  (19820.  the  Federal 
Home  Loan  Bank  Boaid  duly  appointed 
the  Federal  Savings  and  Loan  bisurance 
Corporation  as  sole  receiver  for 
Cornerstone  Savings  Association. 
Houston.  Texas,  on  July  13, 1989. 

Dated:  July  20, 1989. 

By  the  Federal  Home  Lean  Bank  Board. 
John  F.  Gliizzoni, 
Assistant  Secretary. 

[FR  Doc.  87-17661  Filed  7-27-89;  8:45  am] 
BILUNO  CODE  «72O-01-M 


[LN-4/1] 


Cross  Roads  Savings  ft  Loan 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  authority  contained  in  section 
5(d)(6)(D)  of  the  Homo  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  CJorporation 
("FSLIC")  as  Conservator  for  Cross 
Roads  Savings  and  Loan  Association, 
Checotah,  Oklahoma  ("Association") 
with  the  FSLIC  as  sola  receiver  for  the 
Association  on  July  13, 1989. 

Dated:  July  2a  1989. 


Federal  Register  /  Vol.  54,  No.  144  /  Friday,  July  28,  1989  /  Notices 


31379 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-17663  Filed  7-27-89;  8:45  am] 

BILLING  CODE  6720-01-M 


[LN-4/1B] 

First  Federal  Savings  ft  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act.  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
IBoard  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  as  sole  receiver 
("Receiver")  for  First  Federal  Savings 
and  Loan  Association,  Americus. 
Georgia  ("Association")  June  22, 1989. 

Dated:  fuly  20, 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

IFR  Doc.  89-17664  Filed  7-27-89;  8;45  am] 

BILUNG  CODE  6720-01-11 


I  LN-4/1] 

First  of  Kansas  Banking  ft  Savings 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act.  as  amended.  12  U.S.C.  1464(d)(6)(D) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  insurance  Corporation 
("FSLIC")  as  Conservator  for  First  of 
Kansas  Banking  and  Savings 
Association,  Hays,  Kansas 
("Association")  with  the  FSLIC  as  sole 
receiver  for  the  Association  on  July  20, 
1989. 

Dated:  July  C5, 1989. 
By  the  F-^deral  Home  Loan  Bank  Board. 
John  F.  Gh'zzoni. 

[VR  Dec.  Bi»-r'6S5  Filed  7-27-89;  8:45  am] 

BILLING  CODE  C.72(M11-M 


lLN-4/1] 

First  State  Federal  Savings 
Association;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act,  as  amended.  12  U.S.C.  1464(d)(6)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 


and  Loan  Insurance  Corporation 
("FSLIC")  as  Conservator  for  First  State 
Savings  Association,  San  Antonio, 
Texas  ("Association")  with  the  FSLIC  as 
sole  receiver  for  the  Association  on  June 
28, 1989. 

Dated:  ]aly  20, 1989, 
By  the  Federal  Home  Loan  Bank  Board. 
)ohn  F.  Gtiizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-17666  Filed  7-27-89;  8:45  am] 
BILUNG  CODE  er20-01-M 


[LN-4/1B] 

Habersham  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSUC")  as  sole  receiver 
("Receiver")  for  Habersham  Federal 
Savings  Bank,  Cornelia.  Georgia 
("Association").  June  28. 1989. 

Dated:  ]uly  20, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 

[FT?  Doc.  89-17667  Fllnd  7-27-89:  8:45  am] 
BILLING  COOE  6720-01-M 


[LN-4/1A] 

Missouri  Savings  Association; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(1){B)(i)(l)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  os  sole  receiver  for 
Missouri  Saviii^s  Ass'.x.N;';on,  Clayton. 
Missouri  on  \r.ue  2a,  15,?;;. 

Dated:  July  JO.  1J89. 
By  the  FeJcidl  Mom*  Loan  Dank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-irat:.8  Filed  "-27-89;  8:45  am] 

BILUNG  COOE  Cr;CM)VM 

[l>l-4/1B] 

New  Mexico  Federal  Savings  ft  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 


5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  as  sole  receiver 
("Receiver")  for  New  Mexico  Federal 
Savings  &  Loan  Association, 
Albuquerque,  New  Mexico 
("Association")  July  20,"  19^9. 

Dated:  July  25, 1989. 
By  the  Federal  Home  Loan  Bank  Board. 
Jolin  F.  Gliizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-17669  Filed  7-27-89;  8:45  am] 
BILUNG  COOE  6720-01-M 


[LN-4/1B] 

Parish  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act.  as  amended  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  as  sole  receiver 
("Receiver")  for  Parish  Federal  Savings 
Bank,  Denham  Springs.  Louisiana 
("Association")  July  19, 1989. 

Dated:  July  25. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
Jolin  F.  Ghizzoni. 
Assistant  Secretary. 

[FR  Doc.  89-17670  Filed  7-27-89;  8:45  am] 
BILUNG  CODE  672IM)1-M 


[LN-4/1A] 

Pioneer  Federal  Savings  ft  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
4C6{c)(l](B)(i)(l)  of  the  National  Housing 
Act,  as  amended.  12  U.S.C. 
1729(c)(l)lB)fi)(I)  (1982).  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Pioneer 
Federal  Savings  and  Loan  Association. 
Plymouth,  Indiana,  on  July  13, 1989. 

Dated:  July  20,  1989. 
By  the  Federal  Home  lx)an  Bank  Board. 
|ohn  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17672  Filed  7-27-89;  8:45  am) 

BILUNO  COOE  6720-01-M 
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[L»M/1) 

Royal  Paim  Savings  Bank; 
Replacement  of  Conservator  wnth  a 
Receiver 

Notice  is  hereby  ^ven  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  Ihe  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSUC")  as  Conservator  for  Royal 
Palm  Savings  Bank,  West  Palm  Beach, 
Florida  ("Association")  with  the  FSUC 
as  sole  receiver  for  the  Association  on 
July  20, 1989.  \^^ 

Dated:  July  25, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

[PR  Doc.  89-17673  FUed  7-27-88;  8r45  am) 
BtlXINQ  CODE  B720-C1-M 


Dated:  )uly  25, 19B9. 
By  the  Federal  Home  Loan  Bank  Board. 
lohn  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17675  Filed  7-27-69;  8;45aml 

BILUNQ  CODE  6720-01-M 
[LN-4/1] 


[LN-4/1B] 

Sierra  Federal  Savinge  &  Loan 
Association;  Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act.  as  amended.  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Horn*  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  as  sole  receiver 
("Receiver")  for  Sierra  Federal  Savings 
and  Loan  Association,  Beverly  Hills, 
California  ("Association")  July  19, 1989. 

Dated:  July  25. 1988. 

By  the  Federal  Home  Loan  Bank  Board. 
Jotio  F.  Ghizzoni, 
Assistant  Secretary. 
(FR  Doc.  89-17674  Filed  7-27-89;  8:45  am] 

MUING  CODE  C720-01-4I 


[LN-4/1] 

SItokie  Federal  Savings  &  Loan 
Aaeeciatlon,  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
"1(d)(6)(D)  of  the  Home  Owner's  Loan 
(ct,  as  amended.  12  U.S.C. 
1464(d)(6)(D).  (1982),  the  Federal  Home 
vLoan  Bank  Board  duly  replaced  the 

al  Savings  and  Loan  Insurance 
Corporation  ("FSUC')  as  Conservator 
for  Skokie  Federal  Savings  and  Loan 
Assocmtion.  Skokie,  Illinois 
("Association")  with  the  FSUC  as  sole 
receiver  for  the  Association  on  July  19. 
1989. 


University  Savings  Association; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  is  hereby  gix'en  that,  pursuant 
,  to  the  authority  contained  in  section 
) 5(d)(6)(D)  of  the  Home  Owners'  Loan 
^  Act.  as  amended.  12  U.S.C.  1464(d)(6)(D) 
(1982).  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insorance 
Corporation  ("FSLIC)  as  Conservator 
for  University  Savings  Association  , 
Houston.  Texas  ("Association")  with  the 
FSLIC  as  sole  receiver  for  the 
Association  on  May  23. 1989. 

Dated:  July  20. 1989. 

By  the  Federal  Home  U)an  Bark  Board. 
John  F.  Ghizzoni 
Assistant  Secretary: 
[FR  Doc.  89-17676  Filed  :R-27-89;  8:45ara| 

BILLING  COOe  •72O-01-M 

[No.  AC-775;  FHLBB  N06.  0042  and  2188] 

First  Federal  Savings  &  Loan 
Association  of  Akron  and  Western 
Reserve  Federal  Savings  Bank  of 
Cleveland;  Final  Action;  Approval  of 
Conversion  Application 

Date:  July  17, 1969. 

Notice  is  hereby  given  that  on  June  30, 
1989,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board, 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  w  his 
designee,  approved  the  applications  of 
First  Federal  Savings  and  Loan 
Association  of  Akron,  Akroa  Ohio  and 
Western  Reserve  Eavicgs  Bank  of 
Cleveland,  Cleveland,  Ohio,  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Office  of  the  Secretariat  at  the 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  NW..  Washington.  DC  20552,  and 
at  the  Office  of  the  Supervisory  Agent  at 
the  Federal  Home  Loan  Bank  of 
Cincinnati.  200  Atrium  TWO,  221  E.  4th 
Street,  Cincinnati,  Ohio  45201. 

By  the  Federal  Home  Loan  Bank  Board. 
Joiin  F.  nhjgz^mi 
Assistant  Secretary. 

[FR  Doe.  88-17677  Filed  7-27-69:  8:45aml 
BILUm  CODE  S7»-01-« 


FEDERAL  RESERVE  SYSTEM 

Change  In  Banlc  Control  Notice; 
Acquisiflon  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragranh  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  f(wr 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  far  that  notice 
or  to  the  offices  of  the  Bo^rd  of 
Governors.  Comments  must  be  received 
not  later  than  August  21, 1989. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  president) 
925  Grand  Avenue.  Kansas  City. 
Missouri  64198: 

1.  Donald  J.  Bierman,  Shawnee, 
Oklahoma;  TO  acquire  31.7  percent  of  the 
voting  shares  of  Commeroe 
Bancorporation,  inc.,  McCloud, 
Oklahoma,  and  thereby  indirectly 
acquire  Bank  of  Commerce,  McCloud, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  24. 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  89-17826  Filed  7-27-189;  8:45  amj 
BILUNO  COOE  62ie-01-M 


Canadian  Imperial  Bank  tf  Commerce, 
et  al.;  Applications  To  Engage  de  Novo 
In  Permissible  Nonbanktaig  Aclivlties 

The  companies  listed  in  this  notice 
have  filed  an  application  snder 
§  225.23(a)(1)  of  the  Boarcf  s  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(e)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  9  225.2S  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  ai^tication  is  avaflable  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
a]}pHcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  rcquer,t  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  stalement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  bearing, 
i.icntifying  sp-icifinally  any  quG.'sficns  of 
'■~-.\  that  .ire  in  d;spu*,?,  s:jT.marizing  the 
rvidpiice  that  wnjld  be  iDresen^sd  at  a 
hearing,  and  indicating  h(3vv  th-^  party 
commenting  would  be  aggrieved  by 
approval  of  the  pr.nposa!. 

Unless  otherwise  noted,  commsnts 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  21, 1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L.  Rutledge.  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Canadian  Imperial  Bank  of 
Commerce,  Toronto,  Canada;  to  engage 
de  novo  through  Wood  Gundy  Corp., 
New  York,  New  York,  in  acting  as  an 
introducing  broker  with  respect  to 
transactions  in  futures,  forward  and 
options  contracts  on  bank-eligible 
securities,  including  Canadian 
government  securities,  pursuant  to 
§  225.25(b)(18)  of  the  Board's  Regulation 
Y.  Comments  on  this  application  must 
be  received  by  August  11, 1989. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  MidState  Banks,  Inc.,  Cordele, 
Georgia;  to  engage  de  novo  in  making, 
acquiring,  or  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  SL  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Financial  Bancshares,  Inc. 
("Applicant"),  St.  Louis,  Missouri;  to 
engage  de  novo  through  First  Financial 
Mortgage,  Inc.  ("Company"),  St.  Louis, 
Missouri,  in  seeking  to  identify  persons 
interested  in  obtaining  long-term 
residential  real  estate  fmancing. 
primarily  real  estate  brokers  and  home 
builders.  Once  the  prospective  borrower 
is  identiHed  and  his  credit  and  collateral 
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scrutinized,  the  terms  of  the  proposed 
loan  will  be  negotiated  with  the 
borrower.  At  approximately  the  same 
time,  Company  will  seek,  from  an 
institutional  investor  active  in  the 
secondary  residential  real  estate 
mortgage  market  a  preliminary 
commitment  to  purchase  the  proposed 
loan.  Once  such  a  commitment  is 
available.  Company  will  close  the  loan 
principally  with  funds  borrowed  from 
Applicant's  subsidiary  banks.  Shortly 
thereafter.  Company  will  sell  the  loan  to 
the  previously  committed  institutional 
investor.  Company  will  not  retain  the 
servicing  associated  with  the  loan;  that 
r'>;ht  will  also  be  sold  by  Corrp,Tny  in 
the  secondary  n>arket  (usually  to  the 
same  instilutinnal  investor).  1  hese 
ariivities  wiil  'oe  condur,t*;u  pursi!:)nt  to 
§  225.25(b)(1)  of  the  Board's  Rt'Sjlation 
Y. 

Bo  ird  cf  Covpmors  of  the  Federal  Rf:s:-%e 
System,  July  24. 1989. 

William  W.  Wilos, 

Stcretory  of  ihe  Board. 

[FR  Doc.  8&-17627  Filed  7-27-69,  8:45  am]       " 

BILLING  CODE  6210-01-M 


Muitibank  Rnanciai  Corp.;  Formation 
of,  Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.24)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
appUcation  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  August 
14, 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 


Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Muitibank  Financial  Corp., 
Dedham,  Massachusetts;  to  retain 
ownership  of  5.60  percent  of  the  voting 
shares  of  Andover  Bancorp,  Inc., 
Andover,  Massachusetts,  and  Andover 
Savings  Bank.  Andover.  Massachusetts; 
5.64  percent  of  the  voting  shares  of  The 
Waltham  Corporation.  Waltham. 
Massachusetts,  and  Waltham  Savings 
Bank.  Waltham,  Massachusetts;  and  6.70 
percent  of  the  voting  shares  of  First 
Wobum  Bancorp,  Inc.,  Woburn. 
Massachusetts,  and  Woburn  Five  Cents 
Savings  Bank.  Woburn.  Massachusetts. 
All  of  the  subsidiary  bfi".ks  p-^s.-iKe  in 
M  ?ssachusctfs  Savings  Bonk  Life 
Insurance. 

R.:arJ  cf  Covpr-iors  of  Ihe  Federal  Reserve 
System.  |..Iy  24,  l'J£9. 
Wiiliani  VV.  W.lcs. 
Sccrvtury  of  ihn  Board. 
(i"R  Doc  63-17628  Filed  7-27-89:  S.45  d.Tij 
BILLtNC  CCDE  6Zf<M)1-M 


PAER  Bancorp,  Inc.;  Formations  of; 
Acquisitions  by;  and  Mergers  cf  Bank 
Holding  Companies 

The  companies  hsted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  18.42(c)). 

Each  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
21, 1989. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 
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1.  PAER  Bancorp.  Inc.,  Bushkill, 
Pennsylvairia;  to  become  a  bank  holding 
company  by  acquiring  at  least  61 
percent  of  the  voting  ^ares  (rfThe 
Peoples  National  Bank  of  Rowlesbnrg, 
RowlesbiB^  West  Virginia. 

B.  Fedeml  B««enre  Bank  ef  Clacage 
(David  S.  Epstein,  Vice  President)  23G 
South  LaSatle  Street,  Chicago,  Illinois 
60690: 

1.  First  State  Bancorp,  Inc.,  Harwood 
Heights,  Ulinois;  to  acquire  100  percent 
of  the  voting  shares  of  Parkway  Bank  of 
Schaumburg,  Schaumburg,  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
C*ty  (Thomas  M.  Hoenig,  Vice  President] 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

1.  Kansas  Bank  Corporation,  Liberal, 
Kansas;  to  acquire  100  percent  of  the 
voting  shares  of  Elkhart  Financial 
Company,  Elkhart,  Kansas,  and  thereby 


indtrectly  acquire  First  National  Bank  of 
Elkhart,  Elkhart.  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  24, 1989. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[PR  Doc.  89-17829  Filed  7-27-89;  8:45  am] 
WLUNQ  COSE  8210-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 


i 


Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Ajititrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 


or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Aaaiatant  Attoisay 
General  advance  notice  aad  to  wait 
designated  periods  befone 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permtts  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transacCons  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  by  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period; 


Transactions  Granted  Early  Termination  Between:  7-10-89  and  7-21-89 


Name  of  acquiring  person,  name  of  acquired  person,  riame  of  acquired  entity 


PMNNa 


Date 
terminated 


Bass  pic,  Darryl  Lapointe,  Tampa  Bay  Hotel  Associates 

Bass  pic,  LM.  Neteon,  Tampa  Bay  Hot«l  Assooates „ _ 

Asahi  Corporation,  PtioneMate,  Inc.,  Ptwnemate,  Inc 

Burlington  Resources  Inc.,  Ttie  Louisiana  Land  and  Exploration  Company,  The  Louisiana  Land  and  Exploration  Company, 

Frank  Lyon,  Jr.  Trust,  Frank  Lyon,  Sr.  and  Marion  B.  Lyon,  Frank  Lyon  Company  (Fiank  Lyon  Distnbuting  Company) 

Dobson  Park  Industness  pic,  Elgar  Electronics  Corporation,  Elgar  Electronics  Corpoiation 

Finanoere  Strafor,  Hausamian.  Inc..  certain  assets  of  Hauserman,  Inc 

Jiro  Fujimaki,  Persis  Corporation,  ASA  Properties  Hawaii,  Inc ;. 

C.H.  Industrials  PLC,  SGC  Holding  Company,  Inc.,  Sheller-Globe  Corporation I 

Crabtree  Capital  Corporation,  Mutual  of  Omaha  Insurance  Company.  Omaha  Financial  Life  Insurance  Company 

Ste'  Parisierme  d'Enterprises  et  de  Participations.  Comstock  Group,  Inc.  Comstock  6roup,  Inc -.._ -.... 

J.H.  Whitney  &  Co.,  Prime  Computer,  Inc.,  Pnme  Computer.  Inc ,. 

Preferred  Risk  Mutual  Insun^nce  Company,  Preferred  Risk  Life  Insurance  Company,  Preferred  Risk  Life  Insurance  Company 

American  Express  Compi-^y,  DR  HoWinge  Inc.  of  Delaware,  DR  Holdings  Inc.  of  Delaware.- _ 

Ken  Miller,  Kincler-Care,  Inc.,  Kinder-Care,  Inc 

First  Chicago  Corporation,  Reading  &  Bates  Corporation.  Golden  Oak  Mining  Company  and  Belva  Coai  Company „ 

Acadia  Partners,  LP.,  Price  Right  Drugs,  Inc.,  Price  Right  Drugs,  Inc , „- 

American  Financial  Corporation,  ABQ  Corporation,  Talbot  Agency,  Inc , „ 

Mr.  Holger  Hjelm,  Aktiebolaget  Volvo,  STC  Scandinavian  Trading  Company  AB _ _ 

Orix  Corporation,  Commodities  Corporation,  Commodities  Corporation _ 

Tull  Gean^ald.  Kinder-Care,  Inc.,  Kinder-Care,  Inc , „ .-. „ „ 

Ken  Miller,  Kinder-Care,  Inc.,  Kinder-Care  Learning  Centers,  Inc .* „ „„ 

Tull  Gearreald,  Kinber-Cara.  Inc.,  Kinder-Care  Learning  Centers.  Inc.- - 

Salem  Carpet  Mills,  Inc..  Howard  Stein,  Howard  Carpet  Mills,  Inc.  and  Howard  Properties,  Inc 

Trelleborg  AB,  McNallv.  Inc.  Mctiialty,  Inc 

Sequoia  Ventures  Inc.,  Grossman's  Inc..  Northwest  Division 

Pennsylvania  Blue  ShieW,  Inter-County  Health  &  Inter-County  Hospitalization  Plaa  Irrter-County  Health  &  Inter-County  Hospitalization 
Plan _ 


International  Controls  Corporation,  Raymond  P.  Park,  South  Charleston  Stamping  and  Manufacturing  Company 

Carrefour,  Office  Depot  Inc.,  Office  Depot  Inc 

The  Marcade  Group  Inc.,  Mr.  Jeffrey  Clyman,  Avirex  Ltd , 

Attwoods  ptc,  Ctianes  J.  Carite,  Atlantic  Recovery  and  Transfer  System,  Inc..  et  al  .* „ „ 

AttwoodB  pte.  Alvin  H.  White.  Atlantic  Recovery  and  Transfer  System,  Inc..  ot  al  .....^ - _ 

Agip  S  p.A.,  Steuart  Inveetment  Company.  Slauart  Petroleum  Company , 

Farmers  Union  Central  Exchange,  Incorporated,  National  Cooperative  Refining  Association,  National  Cooperative  Refining  Association . 

The  Ochs  Trust,  Time,  Inc.,  WWT  Partnership .^„..^ 

The  Ochs  Trust,  c/o  Fred  Mason,  Dale  W.  Lang,  WWT  Partnarahin  ^-^g: 

Mr.  Chak  Fu  Ctian,  761  Hotel  Associates.  7€1  Hotel  Associates.  (Grand  Bay  Hotel) _„ „ „ 

ESAB  AB.  L-TEC  Company,  L-TEC  Company ,, „, „ „ 

Mr.  Kimio  Haneda.  Buyco.  inc.,  Ka'u  Agribusiness  Co..  Inc 

American  Telephone  and  Telegraph  Company,  Sun  Microsystems.  Inc.,  Sun  Microsystems.  Inc 

Reliance  Group  Holdings,  Inc.,  Frank  B  Hall  &  Co..  Inc.,  Frank  B.  Hall  &  Co..  Inc.- _ 

First  Chicago  Corporation,  Gefinor  S.A..  Duo-Tang  Products  Division  of  Sheaffer  Eaton,  Inc 

S  A.  Dolomies  de  Marche-les  Dames,  M.A.  RIkard.  Allied  Products  Company „ „ 

Policy  Management  Sytsems  Corporation,  John  W.  Blaney.  Advanced  System  Applications,  Inc 

Ado  Shoji  Co..  Ltd..  Edward  B.  Slatkin,  Dana  Point  Resort  Partners » _ 

Saratoga  Pait-ws  II,  L.P..  MarshaH  H.  Haas,  Haas  Publishing  Companies,  Inc - 

Caisse  CtntiiM  des  Mutuelles  Agricoles.  Sorema  N.A.  Holding  Corporation,  Soreme  N.A.  Holding  Corporation 

Citicorp.  Cummins  Engine  Company,  Iik..  Cummins  Financial,  Inc - _ _ _ „ 

ABQ  Corporatkjn,  Central  Banking  System.  Inc.,  Coast  Program  of  Afizona,  Inc ^ _ 


89-1778 
89-1731 
89-1831 
89-3006 
89-2038 
89-2092 
89-2094 
89-2101 
89-2106 
89-2109 
89-2116 
89-2118 
89-2119 
89-2123 
89-2139 
89-2140 
89-2142 
89-2149 
89-2157 
89-2170 
88-2173 
89-2174 
89-2175 
89-8040 
89-2077 
89-2134 

89-1993 
89-2089 
89-2152 
89-2078 
89-2156 
e9-£160 
89-1863 
89-2027 
89-2041 
89-e042 
89-2072 
89-2073 
89-«100 
89-2102 
89-ei11 

ea-ei20 

B9-ei25 
89-ei48 
89-ei50 
89-2151 
68-2153 
89-2161 
89-2162 


07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/69 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/10/89 
07/11/89 
07/11/89 
07/11/89 

07/12/89 
07/12/89 
07/12/89 
07/13/89 
07/13/89 
07/13/89 
07/13/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07'/14/89 
07/14/69 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/U/89 
07/14/89 
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TRANSACTiOfiS  GRANTED  EARLY  TERMINATION  BETWEEN:  7-10-89  AND  7-21-89— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Metropolitan  Life  Insurance  Company,  J.C.  Penney  Company,  he,  J.C.  Penney  Casualty  Insurance  Company 

Frontenac  Venture  V  United  Paitnenhip,  The  Jeaup  Group,  Inc.,  Arrco  Playing  Card  Company,  ha  and  The  United  Stales 

Ado  Shoji  Co.,  Ltd.,  Thomas  F.  and  Paula  Slatkin.  Dana  Point  Resort  Partners „ 

Household  htemalional,  he.,  Atlantic  Financial  Federal,  Atlantic  Financial  Federal 1...! " 

Unilever  N.V.  andUnilever  PLC,  Minnetonka  Corporation.  Minnetonka  Corporation.. 


Den  Almindelige  Gensidige  Brandforsikring  AF  1792,  Sorema  NA  HokSng  Corporation,  Sorerna  N.a[.  Hoidirig  Cc^^ 

Veba  Aktiengesellschaft  Raymond  B.  Praston.  P.B.  A  S.  Chemical  Company,  Inc 

The  Prudential  Insurance  Company  of  America,  Thomson  McKinnon,  he,  Thomson  McKinnon,  Inc.- ~''"Z""'"Z 

Uniden  Corporation,  Gary  H.  and  Virginia  A.  de  Kat  Impulse  Manufactunng,  Inc - _ 

Omnicom  Group  he,  Thomas  A.  Sctiutz  Co.,  Inc.,  Thomas  A.  Schutz  Co.,  Inc 

Standard  Shares,  Inc..  NV  Veremgd  Beat  VNU,  VNU  Business  Publications,  Inc ZIZIZZ''Z"'Z 

HaBiburton  Company,  Kuwait  Petroleum  Corporatkxi,  C  F  Braun  inc_..- _ _! ""ZZ~"ZZ^. 

Waterford  Co-Operative  Society  Limited,  Borden,  Inc.,  Borden,  Inc l.._l"!!L!I!!~"!!!!!Z-"I!!.!!-! 

Waste  Management,  Inc.,  The  Wheelabrator  Group,  Inc.,  The  Wheelabrator  Group,  Inc 

Tyler  Capital  Fund  L.P..  Mr.  Sam  M.  Winston,  Oliver  &  Winston,  Inc 

Pembridge  Associates,  he,  DRG  public  Nmrted  company,  DRG  public  limiied  company .. ..^..ZZZl 

Triton  Energy  Corporation,  Mr.  Dibo  Attar.  Aero  Services  International.  Inc „ _ 

Midwest  Energy  Company.  William  N.  Steitz,  Century  Cxjntractors  West  Inc -.._ "Z..""! 

American  Capital  and  Research  Corporatkxi,  Ben  Kacyra,  a  natural  person,  Cygna  Group !!..."!...".!' 

J.  Baxter  Brinkmann,  Charles  H.  Dyson  and  Margaret  M.  Dyson,  Kelly  Industries,  Inc..  KP  hdustnes.  he  et  al 

Jupiter  Corporation,  Household  International,  Ine,  GC  Thorsen.  inc.  and  HousehoW  Manufactiffmg  Overseas    .. 

Hanson  PLC.  ConsolkJafed  Gold  Fields  PLC,  Consolidated  Gold  Fields  PLC _ 

Lowe  Howard-Spink  A  BeN  pte.  The  Interpublic  Group  of  Companies.  Inc.,  Lowe  Marschalk,  Inc.- 

The  htorpuMc  Group  o<  Companies,  he,  Lowe  Howard-Spmk  &  Bell  pie  Lowe  Howard-Spink  &  BeH  pic 

Automatic  Data  Processing,  Ine.  Automatic  Business  Centers,  he.  Automatic  Business  Centers,  Inc „ 

Courtaulds  pic.  Products  Research  &  Chemical  Corporation,  Products  Research  A  Chemcal  Corporation.- 

Charter  Medwal  Corporatkxi,  Park  Healthcare  Company,  Park  Place  Hospital,  Inc „ _ _. 

CH  FinancJBl  Corporation,  Alan  S.  Fogg,  Sr.,  Farm  Stores.  Inc _ ZZZ"~~". 

The  Morgan  Stanley  Leveraged  Equity  Fund  M,  LP.,  Amoco  Company,  Anroco  Container  Company „ 

Charles  F.  Dolan,  Republic  Cable  Partners  of  Arizona,  LP-  Republic  Cable  Partners  of  Arizona,  LP _ 

Mark  Mendelson,  Trusltxxjse  Forte  PLC,  The  Plaza  Partnership _ _ 

Unilever  N.V.  and  Unilever  PLC,  Minnetonka  Corporation,  Minnetonka  Corporation Z..'"ZZZ..~Z 

Merrill  Lynch  A  Co.,  he,  Emco  Sates  and  Servica  he.  Emco  Sales  and  Sen/ice  Inc „ 

IHC  Toshi  Jigyo  Kumiai,  M.C.  HokJhg  Partners,  M.C.  Holding  Partners _ 

Unilever  N.V.  and  Unilever  PLC,  Minnetonka  Corporatron,  Calvh  Kleh  CosmelKS  Corp.-ratk)n...- 

Mr.  Morihiro  Sekiyama,  HolSday  Corporation,  Embassy  Suites,  Inc 

Menill  Lynch  A  Co..  Inc,  Emeo  HoWingB  Corporation,  Emco  Holdings  Corporation „ I-..I ZZZZZZ". 

JWP  he.  Computer  Applicaimna  Corporatkxi,  Computer  Applications  Corporatkjn „ 

Nippon  Sanso  K.K.,  Household  htematwnal.  Ine,  The  Thermoa  Compwiy 

Harry  Gray,  Mel  Kleh  A  Partners,  LP.,  American  Medical  International,  he,  American  Medical  htematwnal  Inc 

Hany  Gray,  Mal  Kleh  A  Partners,  LP.,  IMA  Holdhga  Corp..  IMA  HoWings  Corp 

CS  First  Boston,  he,  IMA  Holdings,  Inc,  IMA  HoMhgs,  Inc 

Bernard  and  Lilly  Schreier,  Israel  Investors  Corporation,  Israel  Investors  Corporation 

Scotrs  Hospitality  he,  Mr.  Jack  Lew.  Manchu  Global  Holdings  Limited.— 


89-2164 
89-2179 
89-2181 
89-2188 
89-2198 
89-2216 
89-2057 
89  2076 
89-2084 
89-2085 
89-2127 
89-2130 
89-2182 
89-2192 
89-2026 
69-2098 
89-2099 
89-2135 
89-2155 
89-2167 
89-2190 
69-2197 
69-2158 
89-2169 
89-2186 
89-2200 
89-2213 
89-2079 
89-2124 
89-2144 
89-2199 
89-2201 
89-2203 
09-2204 
89-2206 
89-2214 
89-2223 
89-2231 
89-2232 
88-2245 
89-2246 
89-2247 
89-2249 
89-2263 


Oaia 

terminated 


07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/14/89 
07/17/89 
07/17/89 
07/17/89 
07/17/89 
07/17/89 
07/17/89 
07/17/89 
07/18/89 
07/19/69 
07/19/89 
07/19/89 
07/19/89 
07/19/89 
07/19/89 
07/19/89 
07/19/89 
07/20/89 
07/20/89 
07/20/89 
07/20/89 
07/20/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 
07/21/89 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Federal  Trade  Commission, 
Washington.  DC  20580.  (202)  326-3100. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc.  89-177tn  Filed  7-27-89;  8:45  am] 

BILUNQ  CODE  67S0-01-M 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  trie 
PtitHtc  Printen  Meeting 

The  DepositcHry  Library  Council  to  the 
Public  Prijiter  wUl  meet  October  18-20, 
1989,  at  the  Rosslyn  Westparii  Hotel. 


1900  Fort  Myer  Drive.  Arlington, 
Virginia. 

The  purpose  of  this  meeting  is  to 
discuss  the  Depository  Library  Program. 

The  meeting  is  open  to  the  public. 
Anyone  who  wishes  to  attend  should 
notify  the  Conference  Manager,  David 
H.  Brown.  U.S.  Government  Printing 
Office  (SM).  Washington,  DC  20401. 
Telephone:  (202)  275-2255. 

General  participation  by  members  of 
the  public,  or  questioning  of  Council 
members  or  other  participants,  shall  be 
permitted  with  approval  of  the  Chair, 
Joseph  E.  Jeoifer, 

Acting  Public  Printer. 
Dated:  July  14, 1989. 

[FR  Doe  89-17634  Filed  7-27-89;  8:45  am) 

BILUNO  CODE  1S0S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Memliers 
on  Public  Advisory  Committees  in  the 
Center  for  Drug  Evaluation  and 
Research 


AOENCV:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
certain  public  advisory  committees  in 
the  Center  for  Drug  Evaluation  and 
Research.  Nominations  will  be  accepted 
for  current  vacancies  and  </acancies  that 
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will  or  may  occur  on  the  committees 
during  the  next  12  months  and  beyond. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and.  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualiHed  female,  minority, 
and  physically  handicapped  candidates.  ' 
Final  selection  from  among  qualified 
candidates  for  each  vacancy  will  be 
determined  by  the  expertise  required  to 
meet  specific  agency  needs  and  in  a 
manner  to  ensure  appropriate  balance  of 
membership. 

DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoR  date  is  established  for 
receipt  of  nominations. 

AOORESSES:  All  nominations  for 
membership,  except  for  consumer- 
nominated  members,  should  be  bent  to 
Jack  Gertzog  (address  below].  All 
nominations  for  consumer-nominated 
members  should  be  sent  to  Catherine  P. 
Beck  (address  below). 
FOn  FURTHER  INFORMATION  CONTACT: 

Jack  Gert20g.  Advisors  and  Consultants 
Staff  (HFD-fl).  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  206S7,  301-44S- 
5455. 
or 

Catherine  P.  Beck.  Office  of  Consumer 
Affairs  (HFE-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857, 301-443-5006. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  nominations  of  member?  for 
the  following  14  advisory  committees  for 
vacancies  Usted  below.  Individuals 
should  have  expertise  in  the  activity  of 
the  committee. 

1.  Anesthetic  and  Life  Support  Drugs 
Advisory  Committee:  Three  vacancies 
occurring  June  30, 1990. 

2.  Anti-Infective  Drugs  Advisory 
Committee:  Six  vacancies  occurring 
November  30, 1989. 

3.  Arthritis  Advisory  Committee: 
Three  vacancies  occurring  September 
30, 1990. 

4.  Cardiovascular  and  Renal  Drugs 
Advisory  Committee:  Six  vacancies 
occurring  June  30, 1990. 

5.  Dermatologic  Drugs  Advisory 
Committee:  Two  vacancies  occurring 
August  31, 1990. 

6.  Endocrinologic  and  Metabolic 
Drugs  Advisory  Committee:  Five 
vacancies  occurring  June  30, 1990. 

7.  Fertility  and  Maternal  Health 
Drugs  Advisory  Committee:  Five 
vacancies  occurring  June  30. 1990, 
including  the  consumer-nominated 
member. 


8.  Gastrointestinal  Drugs  Advisory 
Committee:  Three  vacancies  occurring 
June  30. 1990. 

9.  Oncologic  Drugs  Advisory 
Committee:  Three  vacancies  occurring 
June  30, 1990. 

10.  Peripheral  and  Central  Nervous 
System  Drugs  Advisory  Committee: 
Th»e  vacancies  occurring  January  31, 
1990. 

11.  Psychopharmacologic  Drugs 
Advisory  Committee:  Four  vacancies 
occurring  June  30, 1990. 

12.  Pulmonary-Allergy  Drugs 
Advisory  Committee:  Three  vacancies 
occurring  June  30, 1990. 

13.  Radiopharmaceutical  Drugs 
Advisory  Committee:  Four  vacancies 
occurring  June  30, 1990,  including  the 
consumer-nominated  member. 

The  functions  of  the  13  committees 
listed  above  are  to  review  and  evaluate 
available  scientific,  technical,  and 
medical  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drugs  for  use  in 
the  area  of  medical  specialties, 
indicated  by  the  title  of  the  committee, 
and  to  make  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs. 

14.  Drug  Abuse  Advisory  Committee: 

Four  vacancies  occurring  June  30, 1990. 

The  functions  of  the  Drug  Abuse 
Advisory  Committee  are  to:  (1)  Advise 
the  Conunissioner  regarding  the 
scientiHc  and  medical  evaluation  of  all 
information  gathered  by  both  the 
Department  of  Health  and  Human 
Services  (DHHS)  and  the  Department  of 
Justice  regarding  the  safety,  efficacy, 
and  abuse  potential  for  drugs  or  other 
substances;  and  (2)  recommend  actions 
to  be  taken  by  DHHS  regarding  the 
marketing,  investigation,  and  control  of 
such  drugs  or  other  substances. 

Criteria  for  Members 

Persons  nominated  for  membership  on 
the  committees  described  above  must 
have  adequately  diversified  research 
and/or  chnical  experience  appropriate 
to  the  work  of  the  committee  in  such 
fields  as  allergy,  anesthesiology, 
surgery,  infectious  diseases, 
rheumatology,  cardfiology,  dermatology, 
endocrinology,  obstetrics  and 
gynecology,  gastroenterology,  oncology, 
neurology,  psychiatry,  nuclear  medicine, 
internal  medicine,  epidemiology, 
statistics,  hematology,  pediatrics, 
microbiology,  nuclear  biology, 
biochemistry,  or  other  appropriate  areas 
of  expertise. 

The  specialized  training  and 
experience  necessary  to  qualify  the 
nominee  as  an  expert  suitable  for 


appointment  is  subject  to  review,  but 
may  include  experienoe  in  medical 
practice,  teaching,  research,  and/or 
public  service  relevant  to  the  field  of 
activity  of  the  committee.  The  term  of 
office  is  4  years. 

Criteria  for  Consumer-Nominated 
Members 

FDA  currently  attempts  to  place  on 
each  of  the  committees  described  above 
one  voting  member  who  is  nominated  by 
consumer  organizations.  These  members 
are  recommended  by  a  consortium  of  12 
consumer  organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
consumer-nominated  candidates  with 
appropriate  scientific  Gredentials. 
Candidates  are  sought  who  are  aware  of 
the  consumer  impact  of  committee 
issues,  but  who  also  possess  enough 
technical  background  to  understand  and 
contribute  to  the  committee's  work.  This 
would  involve,  for  example,  an 
understanding  of  research  design, 
benefit/risk,  and  the  Iqgal  requirements 
for  safety  and  efficacy  of  the  products 
under  review,  and  considerations 
regarding  individual  products.  The 
agency  notes,  however,  that  for  some 
advisory  committees,  it  may  reqiure 
such  nominees  to  meet  the  same 
technical  qualifications  and  specialized 
training  required  of  other  expert 
members  of  the  committee.  The  term  of 
office  for  these  members  is  4  years. 
Nominations  for  all  committees  listed 
above  are  invited  for  consideration  for 
membership  as  openings  become 
available.  [ 

Nomination  Procedure  t 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees.  Nominations  shall 
specify  the  committee  for  which  the 
nominee  is  recommended.  Nominations 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member  of  the  advisory  committee,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  committee 
membership.  Potential  candidates  will 
be  asked  by  FDA  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  consultancies,  and 
research  grants  or  contracts  in  order  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 
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Dated:  July  21, 1989. 

Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

\\"R  Doc.  89-17630  Filed  7-27-89:  8:45  am] 

DIU.ING  CODE  4160-01-M 


Health  Care  Financing  Administration 

(BPD-641-N) 

Medicare  and  Medicaid  Programs; 
ICD-9-CM  Coordination  and 
Maintenance  Committee  Meeting 

agency:  Health  Care  Financing 
Adminstration  (HCFA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 

i;ext  meeting  of  the  International 

Classification  of  Diseases,  Ninth 

Revision,  Clinical  Modification  (ICI>9- 

CM)  Coordination  and  Maintenance 

Committee.  The  public  is  invited  to 

participate  in  the  discussion  of  the  topic 

areas. 

PATES:  The  meeting  will  be  held  on 

Thursday  and  Friday.  August  10  and  11, 

1989,  from  9:00  a.m.  to  4:00  p.m.  Eastern 

Daylight  Saving  Time. 

ADDRESSES:  The  meeting  will  be  held  in 

Room  800  Hubert  H.  Humphrey  Building, 

2iX)  Independence  Avenue,  SW., 

Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrice  Robins,  (301)  966-9364. 

SUPPLEMENTARY  INFORMATION:  The 

ICD-9-CM  is  the  clinical  modification  of 
t.he  World  Health  Organization's 
International  Classification  of  Diseases, 
Ninth  Revision.  It  is  the  coding  system 
required  for  use  by  hospitals  and  other 
health  care  facilities  in  reporting  both 
diagnoses  and  surgical  procedures  for 
Medicare,  Medicaid,  and  all  other 
health-related  DHHS  programs.  The 
work  of  the  ICD-9-CM  Coordination 
and  Maintenance  Committee  will  allow 
this  coding  system  to  continue  to  be  an 
appropriate  reporting  tool  for  use  in 
Federal  :irograms. 

The  Committee  is  composed  entirely 
of  representatives  from  various  Federal 
p.gencies  interested  in  the  International 
Classification  of  Diseases  (ICD)  and  its 
modification,  updating,  and  use  of 
Frderal  programs.  It  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
and  the  Health  Care  Financing 
Administration. 

At  this  meeting,  the  Committee  will 
discuss:  contrast  media  with  magnetic 


resonance  imaging  (MRI),  incomplete 
percutaneous  transluminal  coronary 
angioplasty  (PTCA),  duration  of 
ventilatory  therapy,  condylectomy. 
implantable  venous  access  devices, 
resection  of  pectoralis  major  and  minor 
muscle  for  recurrent  cancer  of  the 
breast,  excision  or  destruction  of 
urethral  tissue  or  lesion  (open  vs. 
closed),  excision  of  eyelid  fascia,  closed 
chest  heart-lung  bypass,  subluxation  of 
the  spine,  abortion  with  reported  live 
fetus,  Goodpasture  syndrome,  cystic 
kidney  disease,  intractable  pain,  vaginal 
delivery  with  history  oCc-section, 
angiodysplasia.  radiotherapy  session, 
maintenance  chemotherapy,  aftercare 
involving  intermittent  dialysis, 
complication  of  bone  marrow 
transplant,  toxic  gastroenteritis;  and 
other  topics. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program:  No.  13.773.  Medicare — Hospital 
Insurance  Program:  No.  13,774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  July  21. 1989. 
Louis  B.  Hays, 

Acting  Administrator.  Health  Care  Financing 
Administration. 

[PR  Doc.  89-17781  Filed  7-27-89;  8:45  am] 

BILUNG  CODE  4120-01-M 


Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  July  21, 1989. 

(Call  Reports  Clearance  Officer  on  202-245- 
2100  for  copies  of  package.) 

1.  Exempt  Infant  Formula — 0910- 
0158— The  Infant  Formula  A.-t 
authorized  the  Secretary  of  DHHS  to 
establish  terms  and  conditions  for  the 
continued  exemption  of  infant  formulas. 
This  rule  estabhshes  terms  and 
conditions  and  provides  increased 
assurance  of  safety  and  appropriate 
nutrient  content  of  infant  formulas  for 
consumers.  Respondents:  Businesses  or 
other  for-profit,  small  businesses  or 
organizations. 


hto.of 

No.  of 

^to.  Of 

re- 

resDond- 

^ouf8 

sponses 

enis 

per 
response 

per 

respond- 

ent 

Disdosure- 

Labeling 

21  CFR 

4 

eohrs 

1 

107.50(b)(3) 

('«)(C)(4). 

Recordkeeping 

21CFH 

107.50(c)(3)*. 

Reporting 

21  CFR 

107.50(e)(2)'. 

Estirriated  Annual  Burden  3?0  rvxjrs. 

*  Burden  irKtuded  in  0MB  No  uu  10-0179. 

2.  Interim  Guidelines  for  Implementing 
the  Orphan  Drug  Act— 091 0-01 67— 
These  guidelines  have  bn^n  established 
to  provide  sponsors  with  detailed 
instructions  for  seeking  FDA 
recommendations  on  orphan  drug 
protocols  and/or  FDA  dnsignation  as  an 
orphan  drug  under  the  Orphan  Drug  Act 
(Pub.  L.  97-415).  Respondents: 
Businesses  or  other  for-profit,  small 
businesses  or  organize  t;<;as. 


No.  of 

No  of          ''o  °' 

re- 

resoond-        '^* 

sponses 

enis             °^ 

'esponse 

per 
respond- 
ent 

Requests  for 

6 

i25hfS 

1 

Written 

Recomtnen- 

datnns. 

Orphan  Drug 

50     125  hrs 

1 

Designation. 

Estimated  Annual  Burden:  7,ooo  hours. 

3.  Emergency  Epidemic 
Investigations — 0920-0008 — The  Centers 
for  Disease  Control  (CDC)  receives 
requests  from  State  and  local  health 
departments  for  scientific,  medical  and 
technical  assistance  in  the  event  of  an 
epidemic  or  medical  emergency.  This 
clearance  package  is  used  so  that  CDC 
scientists  have  means  of  collecting  data 
once  in  the  field.  Respondents: 
Individuals  or  households.  Number  of 
Respondents:  20,000;  Number  of 
Reponses  per  Respondent:  1;  A  verage 
Burden  per  Response:  .25  hours; 
Estimated  Annual  Burden:  5.000  hours. 

4.  IHS  Grants  for  the  Development, 
Construction,  Rnd  Operation  of 
Facilities  and  Services — 0917-0005 — 
Information  collected  is  used  to  select 
grantees  to  perform  facility  construction, 
operation,  provision  or  mamtenance. 
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Grants  are  awarded  to  improve  the 
capacity  of  American  Indian  Tribes  to 
enter  into  contracts  for  these  purposes 
or  to  obtain  technical  assistance  for 
program  planning  and  evaluation  for 
design,  monitoring,  and  evaluation  of 
Federal  programs  serving  the  tribes. 
Respondents:  State  or  local 
governments,  non-profit  institutions. 
Number  of  Respondents:  100;  Nuniber  of 
Responses  per  Respondent:  1;  A  verage 
Burden  per  Response:  6  hours; 
Estimated  Annual  Burden:  600  hours. 

5.  Application  for  Temporary 
Marketing  Permits  (21  CFR  130.17(c), 
(i))— 0910-0133— This  voluntary 
regulation  allows  manufacturers  to 
market  test  foods  to  gather  data  for  the 
purpose  of  amending  food  standards.  It 
allows  for  potential  technological 
advances  and  economic  savings  while 
assuring  product  safety  and  is  in  the 
interest  of  consumers.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  18;  Number  of  Responses 
per  Respondent:  1.1;  A  verage  Burden  per 
Response:  12.8  hours;  Estimated  Annual 
Burden:  255  hours. 

6.  National  Nursing  Home  Survey 
Followup  Wave  III— 0920-^224— There 
is  currently  great  demand  for  data  on 
the  dynamics  of  long-term  care  use 
among  those  responsible  for  health 
policy.  The  National  Nursing  Home 
Survey  Followup  Wave  III  is  a  cost 
effective  means  of  obtaining  data  on  this 
topic.  The  survey  design  targets  for  re- 
interview  approximately  3.200 
respondents  to  the  National  Nursing 
Home  Survey  Followup  Waves  I  and  II. 
Respondents:  Individuals  or  households, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  buaineases  or 
organizations.  Number  of  Respondents: 
6,100;  Number  of  Responses  per 
Respondent- 1;  Average  Burden  per 
Response:  ai04  hours;  Estimated 
Annual  Burden:  633  hours. 

OhfB  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  0MB  Desk  Officer 
designated  above  at  the  following 
address:  0MB  Reports  Management 
Branch.  New  Executive  Office  Building. 
Room  3208,  Washington.  DC  20503. 

Date:  )uly  24. 1989. 
JaniM  M.  FriednMn. 

Acting  Deputy  Assistant  Secretary  for 
Health  (Planning  and  Evaluation). 

(FR  Doc.  89-17731  Filed  7-27-89;  8:45  am) 

NLUNQ  CODC  41M-17-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  N-89-1917;  FR-2606] 

Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property 
Determined  To  Be  Suitable  for  Use  for 
Facilities  To  Assist  the  Homeless 

AQENCY;  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACnON:  Notice. 

summary:  This  notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 
DATES:  July  28. 1989. 
ADDRESSES:  For  further  information, 
contact  Morris  Bourne,  Department  of 
Housing  and  Urban  Development,  Room 
9140,  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
755-9075;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  42&-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  notice  is  for  the  purpose  of 
announcing  that  no  additional  properties 
have  been  determined  suitable  this 
week.  I 

Date:  {uly  24, 1989. 
lames  E.  Sclioenberger, 

General  Deputy,  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc.  69-17679  Filed  7-27-89;  8:45  am) 

BIUJNaCODE43l»-27-«   | 

— ■ ^ 

Office  of  Administration 
[Docket  No.  N-«9-2QaS] 

Submission  of  Proposed  Information 
Collection  to  0MB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal.  i 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  John  Allison,  OMB  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Buildirig,  Washington. 
DC  20503,  j 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0^.1B  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form       . 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  freqmntly  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  nf  the  Paperwork 
Reduction  Act,  44  U.S.C.  3907;  secJion  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3S35(d). 

Date:  July  20, 1989. 
John  T.  Murphy, 
Director,  Information  Policy  and  Management 
Division. 

Proposal:  National  Survey  of  Lead- 
Based  Paint  in  Housing. 

Office:  Office  of  Policy  Development 
and  Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  HUD 
will  survey  potential  owners  and 
occupants  of  contaminated  housing  io 
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estimate  the  incidence  of  lead-based 
paint  and  the  cost  and  beneBts  of 
abatement.  The  survey  will  also  be  used 
to  develop  a  plan  for  abatement. 


Form  Number:  None. 
Respondents:  Individuals  or 
Households,  State  or  Local 


Governments.  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  Other. 

Reporting  Burden: 


Numt>er  of 
respondents 


Frequency 
of  response 


Screening 

Questionnaire.. 
Testing , 


3,000 
400 
400 


Hours  per 
response 


Burden 
hours 


.18 

.50 

1.50 


500 

200 
600 


Total  Estimated  Eurikn  Hours:  1,300. 
Slot  us:  New. 

Conicct:  Steve  Weitz.  HUD.  (202)  755- 
4370.  |ohn  Ailiscn.  0M3,  (202)  39j-6aS0. 

Date:  July  20, 1930. 
frs  Doc.  ea-17eS7  Filed  7-27-09;  0:45  am] 

CALLING  CODE  42;O-0VM 


Cfi'ice  of  Housing 
(DcoketNo.  M-S3-202;i 

Submission  of  Prcposed  Information 
CoHect'on  to  OV.B 

ac:incy:  Office  of  Housing,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to;  John  Allison.  OMB  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
755-6050.  This  is  not  a  toll-free  number. 
Copies  of  the  documents  submitted  to 
OMB  may  be  obtained  from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  This 

Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 


Development  has  submitted  to  OMB,  for 
cmer^cncj/  p^ocf^.^si^.g  an  informiititm 
ccl'or.t'on  p.uckage  with  respect  to  the 
section  22ri(r),  section  221  (d)  and  section 
232  Coin.'^ursncc  Pro,t;ra;r.?. 

The  i.-.forr.-.rili.Dn  collerted  will  bo  in 
thefcr.Ti  of  au'omdted  cl.ita  fnJ  is 
necof.saiy  to  (1)  permit  the  Dt^pnrlnient 
to  ccctplcle  its  pvalua'don  of  the 
pncram  by  Sf  ptembrr  1. 1SS9,  at  which 
time,  the  n^ora'o.-ium  en  approving  new 
ccinsurirg  l^^nd-.TS  is  si.hoduifd  to  ':r. J. 
At  th."t  li.Tie.  the  rinisions  to  correct  the 
p.^esent  problems  (i  e.,  unacceptable 
default  r-jtcs,  ovsnnortgaging,  etc.)  ars 
to  be  in  place.  (2)  enable  the  Department 
to  detect  potential  defaults  and  losses  to 
HUD's  insurance  fund,  and  (3)  assist  the 
Department  in  identifying  those  leaders 
who  require  closer  scrutiny  and  possible 
suspension  from  the  coinsurance 
program.  This  automated  data  will 
assist  the  Department  in  its 
responsibility  to  provide  on-going 
monitoring  of  the  coinsuring  lenders  and 
on-going  evaluation  of  coinsured 
projects  to  assure  adherence  and 
compliance  to  statutory  and  regulatory 
requirements.  The  Department  has 
requested  OMB  to  complete  its 
paperwork  review  of  the  Coinsurance 
Umbrella  Reporting  System  within  three 
(3)  working  days.  Any  control  number 
issued  by  OMB  to  cover  ;}.;.s  emergency 
situation  would  be  valid  for  no  more 
than  90  days. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

This  notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 


information;  (3)  the  description  of  the 
need  for  the  inform 'ition  and  its 
proposed  use;  (4)  the  ai^ency  form 
nuv.ibjr.  if  applicable;  (5)  what  members 
of  the  public  Will  be  a'l'ccted  by  the 
p:.;posal;  (B)  hc\v  frvquentlv  infLjiTiation 
S'ib.nisiions  will  bs  required;  (")  an 
estimate  of  the  total  nurp-bcrs  bf  hours 
nc;;dci  to  prepare  the  i.nfnrmalion 
s  jbmission  including  r.u.Tiber  ef 
ler-pond.ints,  frequency  of  re.sponr!?,  and 
hours  cf  response;  (8)  vshcther  the 
proposal  is  new  or  an  e\ter.:-ion,  or 
reinntiiemont,  and  (m]  the  telephone 
numbers  of  an  agency  of.nri.il  famili.-:r 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Set  lion  3507  of  the  Paperwork 
R.?duct:on  Act.  44  U.S.C  3507;  section  7(d)  of 
the  D'.'p.^rtmont  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Date:  )uiy  24. 1989. 
lames  E.  Schoenberger. 
General  Deputy,  Assistant  Secretary  for 
Housing. 

Proposal:  Collecting  Information 
under  the  Coinsurance  Umbrella 
Reporting  System. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Prcposed  Use:  This 
automated  data  collection  system  will 
enable  HUD  to  evaluate  and  review  on 
an  on-going  basis  the  coinsuring  lender's 
underwriting  practices  and  subsequent 
project  performance.  The  information 
will  assist  the  Department  in  its 
responsibility  to  monitor  lenders  to 
assure  adherence  and  compliance  to 
statutory  and  regulatory  requirements. 

Form  Number:  None. 

Respondents:  Lenders  that  have  been 
approved  to  participate  in  the  section 
223(f),  section  221(d),  and  section  232 
coinsurance  programs. 

Frequency  of  Submission:  Monthly. 


Numt)er  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Reporting  Burden:.. 


70 


12 


3.34 


2.806 
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Status:  New. 

Contact:  Steven  Hans.  HUD  (202)  426- 
7113,  ]ohn  Allison.  OMB  (202]  395-6968. 

Date:  July  24, 1989. 
[FR  Doc.  8»-17686  Filed  7-27-89;  8:45  am] 

MLUHQ  CODE  42MH»-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-020-08-4121-09;  DES  89-15] 

Avallal>iUty  of  Draft  Powder  River  I 
Supplemental  Environmental  Impact 
Statement 

agency:  Bureau  of  Land  Management, 
Department  of  the  Inferior. 
action:  Notice  of  availability  of  a  draft 
supplement  to  the  Powder  River  I 
Regional  Coal  Environmental  Impact 
Statement  (EIS). 

summary:  In  accordance  with  the 
Montana  U.S.  District  Court's  decision 
in  Northern  Cheyenne  v.  Secretary  of 
the  Interior,  et  aJ.,  Civil  No.  82-116  (D. 
Mont.  May  28. 1985).  and  Section  102(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  a  draft  Powder  River  I 
Supplemental  EIS  (EIS)  has  been 
prepared  by  the  Bureau  of  Land 
Management's  (BLM)  Miles  City. 
Montana  District  Office.  The  draft  EIS 
Supplement  addresses  possible 
economic,  social,  and  cultural  impacts 
on  the  Northern  Cheyenne  and  Crow 
Tribes  from  leasing  up  to  11  Powder 
River  Round  I  federal  coal  tracts, 
including  5  tracts  for  which  the  BLM 
actually  issued  coal  leases  following  the 
Powder  River  Round  I  Federal  coal  lease 
sale.  All  the  tracts  being  analyzed  in  the 
draft  EIS  Supplement  are  located  in  the 
Montana  portion  of  the  Powder  River 
coal  region.  The  draft  EIS  Supplement 
measures  the  socioeconomic  and 
cultural  effects  of  three  leasing  options 
against  two  baseline  or  "no  action" 
alternatives.  Upon  completion  of  the 
final  EIS  Supplement,  the  Secretary  will 
be  asked  to  decide  if  the  5  coal  leases 
issued  by  the  BLM  following  the  Powder 
River  Round  I  Federal  coal  lease  sale 
should  have  been  issued  and,  if  so,  what 
additional  lease  stipulations  should  be 
imposed,  if  any. 

dates:  Comments  on  the  draft  EIS 
Supplement  will  be  accepted  through 
September  26, 1989.  Written  comments 
should  be  sent  to:  Loren  Cabe,  Project 
Manager,  Powder  River  I  Supplemental 
EIS,  Bureau  of  Land  Management,  P.O. 
Box  36800,  Billings.  Montana  59107.  Oral 
or  written  comments  may  also  be 


submitted  at  the  following  scheduled 
meetings,  which  are  open  to  the  general 
public: 

(1)  September  12, 1989,  7:00  p.m.,  at 
Hardin  Middle  School,  611  W.  5th  Street, 
Hardin,  Montana  59034. 

(2)  September  13, 1989,  7:00  p.m.,  at 
the  Lame  Deer  Bingo  Hall,  Lame  Deer, 
Montana. 

All  comments  received  during  the 
review  period,  whether  written  orfltal. 
concerning  the  adequacy  of  the  draft 
Supplemental  EIS  will  be  considered  in 
the  preparation  of  the  final 
Supplemental  EIS. 
ADDRESSES:  Copies  of  the  draft  EIS 
Supplement  will  be  available  at  the 
public  libraries  in  Hardin  (Dig  Horn 
County),  Forsyth  (Rosebud  County),  and 
Broadus  (Powder  River  County), 
Montana,  and  at  the  college  libraries  on 
the  Northern  Cheyenne  and  Crow 
Reservations.  Copie»  of  the  draft  EIS 
Supplement  are  also  available  from  the 
Miles  City  District  Office,  P.O.  Box  940, 
Miles  City,  Montana  59301-0940,  (406) 
232-4331.  Public  reading  copies  are 
available  for  review  at  the  following 
locations: 
BLM,  Office  of  Public  Affairs,  Main 

Interior  Building.  Room  5600, 18th  and 

C  Streets.  NW.,  Washington,  DC 

20240. 
BLM,  Montana  State  Office,  Records 

Assistance,  222  N.  32nd  Street, 

Billings,  Montana  59107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  Cabe,  Project  Manager,  Powder 
River  I  Supplemental  EIS,  BLM  Montana 
State  Office,  222  North  32nd  Street,  P.O. 
Box  36800,  Billings,  Montana  59107. 
Telephone  (406)  255-2920. 
SUPPLEMENTARY  INFORMATION:  In  April 

and  October  1982,  the  Department  of  the 
Interior  held  the  Powder  River  Round  I 
Federal  coiil  lease  sele.  Eight  lease 
tracts  in  the  Montana  portion  of  the 
Powder  River  Federal  Coal  Production 
Region  were  offered  for  sale.  High  bids 
were  accepted  on  6  of  these  tracts.  Only 
five  leases  were  issued.  These  were:  (1) 
Colstrip  A  and  B;  (2)  Colstrip  C:  (3) 
Colstrip  D;  (4)  West  Decker  and  (5) 
Cook  Mountain. 

Shortly  before  the  April  1982  Federal 
coal  lease  offering,  the  Northern 
Cheyenne  Tribe  filed  suit  claiming  that 
the  Powder  River  I  Regional  Coal  Sale 
Environmental  Impact  Statement  (EIS) 
did  not  consider  the  effects  of  Federal 
coal  leasing  on  the  Northern  Cheyenne 
Tribe  or  the  Reservation.  This  case. 
Northern  Cheyenne  v.  Secretary  of  the 
Interior,  et  al.  (Civil  No.  82-116).  was 
decided  May  2&  1985,  in  the  U.S.  District 
Court,  Billings,  Montana.  The  Court 
found  that  the  Department's  final  EIS  for 


the  Powder  River  I  coal  lease  sale  was 
flawed  because  it:  (1)  Failed  to 
adequately  analyze  economic,  social, 
and  cultural  impacts  specific  to  the 
Northern  Cheyenne  Tribe  and 
Reservation,  and  (2)  did  not  discuss 
ways  to  mitigate  such  effects.  In  the 
Court's  Order,  also  issued  May  28, 1985, 
the  Court  directed  the  Secretary  of  the 
Interior  to  cancel  the  five  Montana 
leases  that  the  BLM  had  issued  in  1962 
as  part  of  the  Powder  River  I  regional 
coal  lease  sale. 

The  Department,  along  with  the 
successful  bidders,  subsequently 
requested  the  District  Court  to 
reconsider  and  amend  that  portion  of  its 
May  28. 1985,  order  which  canceled  the 
leases.  The  Government  and  the  lessees 
contended  that  invalidating  the 
Montana  leases  was  an  extreme  remedy 
that  was  not  justified  in  light  of  the 
Court's  failure  to  balance  the  equities 
involved  before  it  granted  relief.  In 
October  1986,  the  Court  granted  the 
motions  and  issued  an  amended  Order. 
The  amended  Order  rescinded  the 
Court's  earlier  direction  that  the 
Montana  leases  were  to  be  cancelled  by 
the  Secretary.  Instead,  the  Court 
suspended  the  Cook  Mountain  and  West 
Decker  leases  until  a  supplement  to  the 
Powder  River  I  Regional  Coal  EIS  is 
prepared.  However,  the.  Court  allowed 
operations  to  continue  On  three 
maintenance  lease  tracts  (Colstrip  A 
and  B,  Colstrip  C,  and  Colstrip  D] 
provided  that  development  and  mining 
on  these  tracts  would  be  halted  by  the 
Secretary  if  they  were  shown  to  cause 
significant  socioeconomic  impacts  to  the 
Northern  Cheyenne  Tribe  and 
Reservation.  In  conclusion,  the  Court 
noted  that  once  the  final  EIS 
Supplement  was  completed,  the 
Secretary  must  reconsider  whether  the 
five  Montana  leases  should  have  been 
issued  and  whether  additional 
mitigation  measures  should  be  imposed. 

The  Northern  Cheyenne  Tribe 
subsequently  appealed  the  October  1986 
amended  Order  to  the  Ninth  Circuit 
Court  of  Appeals.  In  March  1988.  the 
Appeals  Court  reversed  the  District 
Court's  amended  Order  and  remanded  it 
to  the  District  Court  for  further  action.  In 
July  1988,  the  Appeals  Court  refused  the 
Department's  request  for 
reconsideration.  The  District  Court  has 
not  yet  taken  any  action  as  a  result  of 
the  Appeals  Court  decision. 

The  draft  EIS  Supplement,  prepared  in 
response  to  the  District  Court's  decision, 
analyzes  the  socioeconomic  and  cultural 
effects  of  leasing  11  Federal  coal  lease 
tracts  in  the  Montana  portion  of  the 
Powder  River  Federal  Coal  Production 
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Region.  The  11  tracts  are  evaluated 
under  three  Federal  coal  leasing 
alternatives.  Socioeconomic  and  cultural 
effects  of  the  three  leasing  options  are 
measured  against  two  "no  action"  or 
baseline  alternatives. 

A  Scoping  Issues  Summary  and 
Technical  Report  for  this  Supplement 
were  also  prepared  and  are  available  at 
the  Miles  City  District  Office  location 
shown  under  ADDRESSES. 

The  EIS  Supplement  will  be  used  by 
the  Secretary  of  the  Interior  in  reaching 
a  decision  as  to  whether  the  5  Montana 
leases  issued  by  the  BLM  following  the 
Powder  River  Round  I  Federal  coal  lease 
sale  should  have  been  issued  and,  if  so, 
whether  additional  mitigation  measures 
should  be  imposed.  Information  in  the 
EIS  Supplement  may  also  be  used  for 
other  coal-related  decisions  in  Montana. 

Dated:  July  21. 1989. 
)uhn  H.  Farrell, 

Acting  Director,  Office  of  Environmental 
Project  Review. 
[FR  Doc  89-17495  Filed  7-27-89;  8:45  am] 

BILLING  CODE  4310.44-M 


Utah;  Proposed  Reinstatement  o4 
Terminated  Oil  and  Gas  Lease 

In  accordance  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 
lease  U-44744  for  lands  in  Carbon 
County.  Utah,  was  timely  filed  and 
required  rtentals  and  royalties  accruing 
from  March  1, 1989,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $5  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  U-44744  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  March  1. 1989,  subject  to  the 
original  ierms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

Ted  D.  Stephenson, 

Ctiief,  Branch  of  Lands  and  Minerals 

Operations. 

[FR  Doc.  89-17604  Filed  7-27-89;  8:45  am] 

BILUNQ  CODE  431IM)0-M 


[GAGA  17697] 

Realty  Actions;  Sales,  Leases; 
California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Exchange  of  public  lands; 

Lassen  County,  California. 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  197G,  43  U.S.C. 
1716. 

Mount  Diablo  Meridian,  California 

T.  37  N..  R.  11  E., 

Sec.  6;  Lots  1.  2,  SWl/4.>JF.l/4,  NW'l/ 

4SE1/4 
A  total  of  160.89  acres. 

In  exchange  for  these  lands,  the 
Federal  Government  will  acquire  tracts 
of  non-federal  lands  in  Lassen  County 
from  Fred  W.  and  Shirley  L.  Bath,  Ash 
Valley.  Adin.  California  96006.  The 
lands  are  described  as  follows: 

Mount  Diablo  Meridian,  CaUfomia 

T.  37  N..  R  11  E.. 

Sec.  5:  Lots  1.  2.  SE1/4NE1/4 
T.  37  N..  R  12  E., 

Sec  32:  NE1/4NW1/4 

Total  of  160.93  acres. 

All  mineral  rights  in  the  public  lands 
and  private  lands  will  be  exchanged. 

The  purpose  of  the  exchange  is  to 
acquire  non-federal  lands  that  provide 
rare  plant  habitat  for  inclusion  in  the 
Ash  Valley  Research  Natural  Area  and 
Area  of  Critical  Environmental  Concern. 
These  values  far  outweigh  the  values 
found  on  the  Federal  lands  to  be 
exchanged.  The  exchange  will  benefit 
the  general  public  and  the  local 
agricultural  economy,  and  provide 
improved  management  of  Federal  and 
private  land'i.  The  exchange  is 
consistent  wi'h  Bureau  planning  and  has 
been  discussed  with  Lassen  County.  The 
public  interest  will  be  well  served  by 
making  the  exchange. 

The  value  of  the  lands  to  be 
exchanged  is  approximately  equal  and 
the  acreage  will  be  adjusted  or  m.oney 
will  be  used  to  equalize  the  values  upon 
completion  of  the  final  land  appraisal. 

There  will  be  rese-'ved  to  the  United 
States  in  the  public  lands  to  be 
exchanged,  a  right-of-way  thereon  for 
ditches  and  canals  constmcted  by  the 
authority  of  the  United  States  (.Act  of 
August  30, 1890.  43  U.S.C.  945). 

The  publication  of  this  notice  in  the 
Federal  Register  shall  segregate  the 
pubhc  lands  described  herein  from  all 
other  forms  of  appropriation  and  entry 
under  the  public  land  laws  and  the 
mining  laws  for  a  period  of  two  years. 


The  exchange  is  expected  to  be 
consummated  before  the  end  of  that 
period. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  the  record  of  non- 
federal participation,  is  available  for 
review  at  the  Bureau  of  Land 
Management's  District  Office,  705  Hall 
Street,  Susanville.  California  96130.  and 
at  the  Alturas  Resource  Area  Office.  120 
South  Main  Street,  Alturas,  California 
96101. 

DATE:  The  publication  date  of  this  notice 
will  commence  the  45  day  comment 
period  (September  11, 1989).  Within  that 
45  day  time  period,  interested  parties 
may  submit  comments  to  the  District 
Manager. 

ADDRESS:  Comments  should  be  sent  to 
the  Susanville  District  Manager,  Bureau 
of  Land  Management,  705  Hall  Street 
Susanville,  California  96130. 
C.  Rex  Cleary, 
District  Manager 
[FR  Doc.  89-17635  Filed  07-27-89:  8:45  am] 

BILUNG  CODE  4310-40-M 


[NM-010-3110-10-9202/GP9-0116] 

Albuquerque  District,  New  Mexico 

Realty  Action;  Exchange,  Federal 
Surface  and  Subsurface  in  Dona  Ana 
County,  NM,  for  Private  Minerals 
Within  El  Malpais  National 
Conservation  and  National  Monument 
Area  In  Cibola  County,  NM 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  following  described 
Federal  surface  and  subsurface  located 
within  Dona  Ana  County  has  bt en 
determined  to  be  suitable  for  d.«nosal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Actofl976,  43U.S"C.  1716. 

New  Mexico  Principal  Meridian 

T,  23  S.,  R.  1  E., 

Section  28,  SWV,NW'/«,  SWV*; 

Section  33,  NWV*. 

Containing  360.00  acres. 

In  exr.hange  for  this  Federal  surface  and 
subsurface  estate,  the  United  States  has 
selected  approximHteiy  59.513.18  acres  of 
privately  owned  minerals  with  Cibola  County 
in  the  El  Malpais  National  Conservation  Area 
(.NCA)  and  the  National  Monument  (NM) 
near  Grants,  New  Mexico,  listed  as  follows: 

T.  7  N.,  R.  10  W.. 

Section  7.  Lots  1-4,  E'/^.  E'/iW'/i; 

Section  19.  Lots  1-4,  EV2,  EViWVi. 
T.  8N..  R.  low., 

Section  9,  NV4,  SWV*.  NWV4SEy4: 

Section  11.  All; 
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Section  15,  Ail; 

Section  17.  NWy«NEy4.  WA. 
T.  6  N..  R.  11 W., 

Section  1,  All; 

Section  3,  Lots  1-4.  SV^NV^.  SV^; 

Section  5,  Lots  1-4,  SMtN'/^.  S'A; 

Section  7.  Lots  1-4.  EV<i.  EVaWVi; 

Section  9,  All; 

Section  11.  Ail: 

Section  15,  All; 

Section  17,  All; 

Section  19,  Lot  1,  NVzNEVi,  NE'ANWV*; 

Section  21,  N'/iN  72. 
T.  7  N.,  R.  11  W.. 

Section  1,  Lots  1-4.  SV.  NV^.  S'/a; 

Section  9.  SE'/.NE'A,  SE'AS"VVV4,  E'/jSE'4, 
SW'ASEVi; 

Section  11.  E'S.  E',.VV','.,  SV/'ANWy*,  E'/2 
SVV'/.i: 

S'rt;onl3,  A!'; 

S.  clian  15,  A!!. 
T.  7N.,  R.ll  W, 

Sr>ctionl7,  S'-uS'-'y. 

Snrtion  19,  E'i>; 

S'jction  21.  All; 

S.-r.lion  23.  AH: 

Section  25,  A!!; 

S,-:c'i.:;n  27,  A!!; 

Section  20.  Ali; 

So'ction  31.  Lois  1-4,  KVz.  E'i'.V'i; 

Section  33.  All; 

Section  35,  All. 
T.  6N..  R.  12W., 

Section  5,  Lo;s  1-4.  S'lN'/i,  S'-i; 

Section  7,  Lots  1-4,  EVi,  E'/2WV2; 

Section"9,  All; 

Section  17,  All; 

Section  19.  Lots  1-4,  E%,  EViV/Vi; 

Section  21,  Ail; 

Section  27,  All; 

Section  29,  All; 

Section  31,  Lots  1-4,  EV2,  E'/TeWMs; 

Section  33,  All; 

Section  35,  All. 
T.  7  N..  R.  12  W.. 

-  Section  1,  Lots  1-4,  S'/iNVz.  SW. 

Section  3,  Lots  1-4,  S'/2N'/i,  SVz. 
T.  7  N.,  R.  12  W.. 

Section  5,  Lots  1-4,  SVeNVi,  SVt; 

Section  7.  E'/i,  EMjWV<!; 

Section  9,  Ail; 

Section  11.  All; 

Secti(,n  13,  NWV4NWV4; 

Section  15,  All; 

Section  17,  All; 

Section  19,  NEy4: 

Section  21,  All; 

Section23,  Ny2.  SWy4; 

Section  31,  Lots  1-4,  E'/4,  E',^WVi. 
T.  8  N.,  R.  12  W.. 

Section  3,  Lots  1-4.  Sy2.Ny2.  SMs; 

Section  9,  All; 

Section  11,  All; 

Section  13,  WVz; 

Section  15,  All; 

Section  23,  All; 

Section  25,  All; 

Section  27,  All; 

Section  29.  All; 

Section  31,  Lots  1-4,  EVi,  EyzW'/i; 
Section  33.  All; 
Section  35,  All. 
T.  6  N.,  R.  13  W., 
Section  1,  Lots  1-4.  SVMVi,  SV4; 
Section  3,  Lots  1-4,  SViNVi,  S%; 
Section  5.  Lots  1-4.  S'/4NV4,  SV»; 


Section  7,  Lots  1-4,  BV4.  EMsWMi; 

Section  9,  All; 

Section  11,  All; 

Section  13,  All; 

Section  15.  All; 

Section  17.  All; 

Section  19,  Lots  1-4.  EVi.  E'/^WMs; 

Section  21,  All; 

Section  23,  All; 

S.;;:tion  25,  All; 

Sc-Jion  27.  All; 

Sectnn  20.  All; 

S...  iinn  31.  Lo!s  1^,JE'>4,  EVkW'.4; 

Sect: on  3J.  All; 

Sofli.''n35.  A!!. 
T.  7N,K.  i3VV. 

S,  „iion  5. 1.i.'i  1-4, 1'  IN  V2,  SVi; 

St.<;'!'-n  7.  lots  1-4,  f '.'.  EWW'i!: 

S    lun"--  All. 

Sfi:''on  I'.,  A.I; 

E.-.-!ifinV  All. 
T.  7::.R  13  W., 

Sjc-tion  I.-.,  L<  '<i  l-tjE'^.  EViW'^ 

SPLUjn  21,  All; 

Sect  ,jri  2%  .Ml; 

SfLlion  2.",  A.  1; 

J>ci.?!0.n  a:7,  A\]: 

St-clion  2».  Ali; 

S.-rti.m  31.  Lr>r,  l^jE'/a,  E'AWVz; 

ScV'um  3.3.  Ali: 

S.T-fnn  3=i.  All. 
T.  8  N.I'..  13  W., 

Sertion  31.  Lots  1-^,  K'-t.  E' j\V'<;. 

l-'pon  completion  of  the  final 
apprj'sal,  the  actual  acreage  exch.inged 
will  be  adjusted  to  reflect  equ.il  values 
as  much  as  possible.  The  purpcse  of  the 
exchange  is  to  consolidate  Federal 
mineral  ownership  for  the  Federal 
government  within  El  Malpais  National 
Conservation  Area  (NCA)  and  National 
Monument  (NM).  This  action  is 
consistent  with  land  ownership 
adjustments  as  set  forth  in  the  Record  of 
Decision  for  the  Rla  Puerco  Resource 
Management  Plan  (RMP)  approved 
January  16, 1986  and  the  Southern  Rio 
Grande  Management  Framework  Plan, 
Plan  Am.endment  approved  December 
1986.  The  purpose  of  this  Notice  of 
Realty  Action  is  twofold.  First,  this 
notice  will  provide  a  responde  period  of 
forty-five  (45)  days  during  which  public 
comments  will  be  accepted  regarding 
this  exchange  proposal.  Secondly,  this 
action  as  provided  in  43  CFR  2201.1(b). 
should  segregate  the  public  lands 
described  in  this  Notice  from  all 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws  subject  to  prior  existing 
rights.  This  segregation  will  terminate 
upon  the  issuance  of  patent  or  2  years 
from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  or  upon 
publication  of  a  Notice  of  Termination. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yolanda  Vega  at  the  above  address  or 
telephone  (505)  761-4504  (FTS  474-4504). 
ADDRESS:  On  or  before  October  12, 1989. 
interested  parties  may  submit  comments 
to  the  District  Office  at  the  above 


address.  Any  comments  submitted  to 
the  Las  Cruces  Office  will  be  forwarded 
to  the  Albuquerque  District  Office.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  actions  by  the  Slate  Director,  this 
realty  action  will  become  the  final 
determination. 

SUPPLEMENTARY  INFOaWATION:  1.  A 
reservation  to  the  UniM.]  Stales  of  a 
ri<.ht-of-way  for  di;ch^  s  cr  canals 
constructed  by  the  au;)!r.' >y  of  the 
United  S'a'es  in  sccor';l.."'ce  with  43 

u.s  c.  r-4-% 

2.  All  vj'id  cxistin?  r 
reservations  of  reco.'-d.s 

D.itocl:  July  20. 1909. 
I  :ck  H,2ll, 

/\/..;.y  Distrid  Mane -^ci: 

(PR  Doc.  89-17991  Filed  7-^7-89;  6:45  amj 

ClLL•^;a  code  43  ;o-f6  m 


I AK-932-00-4214-10:  AA-^'S-t  I 

Termination  of  Propoaod  Withdrawal 
and  Reservation  of  Lands;  Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  the 
segregative  effect  of  a  portion  of  a 
proposed  withdrawal  and  reservation  of 
land  requested  by  the  Forest  Service, 
Department  of  Agriculture,  for  use  as  a 
scenic  and  recreation  area. 

EFFECTIVE  DATE:  July  2$,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907-271- 
3342. 

SUPPLEMENTARY  INFORMATION:  Notice  cf 
a  proposed  withdrawal  and  reservation 
of  lands  for  the  Forest  Service, 
Department  of  Agriculture,  was 
published  in  the  Federal  Register  on 
March  25, 1971  (36  FR  3624),  and 
November  16, 1979  (44  FR  66078).  The 
purpose  of  the  apphcation,  serial 
number  AA-5964,  was  for  use  as  a 
scenic  and  recreation  area.  The  Forest 
Service  has  cancelled  its  application 
insofar  as  it  affects  the  following 
described  land: 

Seward  Meridian  (Unsurveyed) 

T.  8  N.,  R.  1  W. 

Sec.  15,  all  those  lands  within  State 
Selection  AA-17587. 

The  area  described  contains  approximately 
180  acres. 

At  8:00  a.m.  Alaska  Daylight  Time,  on 
the  date  of  this  publication,  such  lands 
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will  be  relieved  of  the  segregative  effect 
of  the  proposed  withdrawaL 

Sue  A.  Wolf, 

Chief.  Branch  of  Land  Resources. 

[FR  Doc.  87-17636  Filed  7-27-89;  8.45  am] 

BILLING  CODE  431(>-JA-M 


[OR-943-09-4214-10;  GP9-290;  OR- 
42920(WASH)] 

Partial  Termination  of  Proposed 
Withdrawal:  Washington;  Correction 

The  land  description  in  FR  Doc.  89- 
15260,  published  on  page  27217,  in  the 
issue  of  Wednesday,  June  28, 1989,  is 
hereby  corrected  as  follows: 

On  page  27217,  under  Okanogan 
National  Forest,  the  land  description 
reads  "T.  36  N.,  R.  26  E.",  and  is 
corrected  to  read  "T.  36  N.,  R.  16  E". 

Robert  E.  MoUohan, 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 
Dated:  July  20, 1989. 

[FR  Doc.  89-17637  Filed  7-27-89;  8:45  am] 

BILLING  CODE  4310-33-M 


National  Park  Service 

Blackstone  River  Valley  National 
Heritage  Corridor;  Extension  of  Public 
Comment  Period  / 

Notice  is  hereb^given  that  public 
written  comment  on  the  proposed  plan 
for  the  Blackstone  River  Valley  National 
Heritage  Corridor  will  be  extended  to 
August  2. 1989. 

The  Blackstone  River  Valley  National 
Heritage  Corridor  was  established 
pursuant  to  Pub.  L.  99-647.  That  law  also 
established  and  directed  a  Commission 
to  prepare  a  Cultural  Heritage  and  Land 
Use  Plan,  and  to  submit  the  plan  to  the 
governors  of  the  states  of  Massachusetts 
and  Rhode  Island  and  to  the  Secretary 
of  the  Interior  for  review  and  approval. 

Under  consideration  for  the  proposed 
plan  are  the  following  objectives: 

1.  Protect  Historic  Resources. 

2.  Protect  Natural  Resources. 

3.  Complete  the  State  Park  and  Forest 
Systems  in  the  Corridor. 

4.  Promote  Recreational  Activities. 

5.  Interpret  Corridor  Resources. 

6.  Sponsor  Educational  and  Research 
Activities. 

7.  Protect  Valley  Character  through 
Wise  Land  Use. 

8.  Develop  Public  Awareness. 

9.  Promote  Compatible  Economic 
Revitalization. 

Comments  postmarked  by  August  2, 
1989  and  addressed  to  the  national 


heritage  corridor  offices  will  be 
accepted.  Comments  should  be  mailed 
to:  Executive  Director,  Blackstone  River 
Valley  National  Heritage  Corridor.  P.O. 
Box  34.  Uxbridge.  MA  01569. 
James  R.  P.    per, 
Executive  Director. 
[FR  Doc.  89-176304  Filed  7-27-8S,  8:45  amj 

BILLMG  CODE  43ia-7D-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are-determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931.  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  pubhc  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 


determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504. 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I: 

Kentucky KY89-4  (Jan.  p.293. 

6.  1989).  p.294. 

Kentucky KY89-6  (Jan.  p.305. 

e.  1989).  p.306. 

Kentucky KY89-29  (Jan.  p.370a. 

6.  1989).  p.370c. 

New  York NY89-2  (Jan.  p.683. 

6,  19891.  p.e84. 
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New  York NY89-3  (Jan.  p.701. 

6, 1989).  pp.702-703. 

New  York NY89-5  (Jan.  p.717. 

6. 1989).  p.718. 

New  York NY89-6  (Jan.  p.727. 

e.  1989).  p.728. 

New  York NY89-7  (Jan.  p.737. 

6. 1989).  p.738. 

New  York NY89-10  (Jan.  p.769. 

6,  1989).  p.770. 

New  York NY89-11  (Jan.  p.781. 

6,  1989).  p.782. 

New  York NY89-12  (Jan.  p.789. 

6,  1989).  p.790. 

New  York NY89-13  (Jan.  p.799. 

6. 1989).  p.800. 

New  York NY89-17  (Jan.  p.817. 

6, 1989).  p.818. 

New  York NY89-18  (Jan.  p.827 

6, 1989).  p.828. 

Tennessee TN89-4  (Jan.  p.l090. 

6, 1989).  p.1091. 

Tennessee TN89-5  (Jan.  p.l095. 

6, 1989).  p.ioge. 


Volume  II: 

Illinois IL89-14  (Jan.  p.l91. 

e,  1989).  pp.192-194. 

Illinois IL89-15  (Jan.  p.201. 

6. 1989).  pp.202-204. 

Michigan MI89-7  (Jan.  p.499. 

e.  1989).  p.SOO. 

Missouri M089-4  (Jan.  p.OOS. 

e,  1989).  p.666. 

Ohio OH89-2  (Jan.  p.787. 

6. 1989).  pp.7go.793. 

Ohio OH89-28  p.863. 

(Jan.  6,  865. 

1989). 

Ohio OH89-29  p.869. 

(Jan.  6.  pp.873.878. 

19891. 


Volume  III: 

Colorado C089-1  (Jan.  p.l05. 

6,  1989).  pp.106-107. 

Washington WA89-3  (Jan.  p.401. 

6. 1989).  pp.402-403. 


General  Wa.-'^e  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  Hocument  entitled  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 


Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  Bubscriptions{s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  Stata  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  IJ  which  Includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  19th  day  of 
July  1989. 

Robert  V.  Setcra, 

Acting  Director,  Division  of  Wage 
Determinations. 

[FR  Doc.  89-17381  Filed  7-27-^;  8:45  am] 

BILUNO  CODE  4510-27-11 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  (89-55) 

NASA  Advisory  Council;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council  (NAC). 

DATES:  August  16, 1989,  ft30  a.m.  to  5 
p.m..  and  August  17. 1989,  9  a.m.  to  12:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  5026, 
Federal  Office  Building  6.  Washington, 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sylvia  D.  Friei.  Code  ADA-2, 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546, 

202/453-8766. 

SUPPLEMENTARY  MFORMATiON:  The 

NAC  was  establithed  as  an 
interdisciplinary  group  to  advise  senior 
management  on  the  full  range  of 
NASA's  program!,  policies,  and  plans. 
The  Council  is  chaired  by  Dr.  John  L. 
McLucas  and  is  composed  of  24 
members.  Standing  committees 
containing  additional  members  report  to 
the  Council  and  provide  advice  in  the 
substantive  areas  of  aeronautics, 
aerospace  medicine,  space  science  and 
applications,  space  systems  and 
technology,  spacs  station,  commercial 
programs,  and  history,  as  they  relate  to 
NASA's  activities. 


The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room, 
which  is  approximately  40  persons 
including  Council  members  and  other 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Type  of  meeting:  Open. 

Agenda 

August  16.  1989 

8:30  a.m. — Introductory  Remarks. 

8:45  a.m. — Overview. 

9  a.m. — Space  Transportation  Task 

Force. 
10:30  a.m. — Aeronautics  and  Space 

Technology. 
11  a.m. — Space  Flight 
1  p.m.— The  NASA  Institution. 
1:30  p.m. — Space  Science  and 

Applications. 
3  p.m. — Space  Station. 
3:30  p.m. — Space  Exjdoration. 
5  p.m. — Adjourn. 

August  17, 1989 

9  a.m. — Commercial  Programs. 
10:30  a.m. — Space  Operations  Planning. 
11:30  a.m. — Discussion. 
12:30  p.m. — Adjourn. 

July  21, 1989. 
John  W.  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  89-17623  Filed  7-27-69:  8:45  am] 

BILUNG  CODE  7S10-01-M 


NATIONAL  LABOR  RELATIONS 
BOARD 

Rescheduling  of  Unfair  Labor  Practice 
Hearings;  Notice  of  Extension 

AGENCY:  National  Labor  Relations 
Board. 

ACTION:  Notice  of  Extension  of 
Experimental  Modification  of 
Procedures  Governing  the  Rescheduling 
of  Unfair  Labor  Practice  Hearings,  and 
Re-notification  of  Upcoming  Public 
Comment  Period. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Labor  Relations  Board  will 
extend  until  November  30, 1989,  the  one- 
year  experiment  it  commenced  on 
August  1, 1988,  which  transferred,  under 
certain  circumstances,  the  authority  to 
reschedule  unfair  labor  practice 
hearings  from  the  Regional  Directors  to 
the  administrative  law  judges.  (See  53 
FR  26,348).  Parties  are  hereby  also  re- 
notified  of  the  upcoming  public  comment 
period  regarding  the  experiment. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Truesdale.  Executive  Secretary. 


1717  Pennsylvania  Avenue  NW..  Room 
701,  Washington,  DC  20570,  Telephone: 
(202]  254-9430. 

SUPPLEMENTARY  INFORMATION:  Section 
102.16  of  the  National  Labor  Relations 
Boards  Rules  and  Regulations,  Series  8, 
as  amended,  currently  permits  the 
Agency's  Regional  Directors  to  extend 
the  date  of  a  scheduled  unfair  labor 
practice  hearing  either  upon  his/her 
own  motion  or  upon  proper  cause  shown 
by  any  other  party.  As  it  appeared  that 
there  was  a  public  perception  that  this 
procedure  was  unfair,  and  recognizing 
the  detrimental  effect  such  adverse 
public  perceptions  may  have  on  the 
Agency's  continued  credibility  and 
stature,  on  August  1, 1988,  the  National 
Labor  Relations  Board  implemented  a 
one-year  experiment  in  all  of  its 
Regional  Offices  whereby  the  authority 
currently  granted  the  Regional  Directors 
under  Section  102.16  was  transferred, 
under  certain  circumstances,  to  the 
administrative  law  judges.  Specifically, 
the  experiment  provided  that  with 
respect  to  all  imfair  labor  practice 
complaints  issued  between  August  1. 
1988  and  July  31, 1989.  the  authority  to 
extend  the  date  of  a  scheduled  hearing 
shall  reside  with  the  administrative  law 
judges,  except  that  the  Regional 
Directors  shall  retain  the  authority  to 
extend  the  date  of  a  scheduled  hearing 
in  the  following  limited  circumstances: 

(1)  Where  all  parties  agree  to 
extension  of  the  date  of  hearing; 

(2)  Where  a  new  charge  or  charges 
have  been  filed  which  if  meritorious 
might  be  appropriate  for  consolidation 
with  the  pending  complaint; 

(3)  Where  negotiations  which  could 
lead  to  settlement  of  all  or  a  portion  of 
the  complaint  are  in  progress; 

(4)  Where  issues  related  to  the 
complaint  are  pending  before  the 
General  Counsel's  Division  of  Advice  or 
Office  of  Appeals'  or 

(5)  Where  more  than  21  days  remain 
before  the  scheduled  date  of  hearing. 

The  experiment  provided  that,  except 
in  these  limited  circumstances,  all 
motions  to  extend  the  date  of  the 
hearing  during  the  one-year 
experimental  period  should  be  filed  with 
the  Division  of  Judges  in  accordance 
with  the  procedures  set  forth  in  S  102.24 
of  the  Rules  and  Regulations.  Where  a 
motion  to  extend  the  date  of  a  scheduled 
hearing  has  been  granted  by  an 
administrative  law  judge,  the  authority 
to  set  a  new  date  for  the  hearing  shaQ  be 
retained  by  the  Regional  Director. 

The  original  Notice  of  the  experiment 
invited  parties  to  submit  comments  on 
or  before  the  thirtieth  day  following  the 
conclusion  of  the  experiment  (i.e.  on  or 
before  August  30. 1989].  Parties  are 
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herein  again  invited  to  submit  comments 
during  this  comment  period.  Comments 
should  be  sent  to:  Office  of  the 
Executive  Secretary,  1717  Pennsylvania 
Avenue  NW.,  Room  701,  Washington, 
DC  20570,  Telephone:  (202)  254-9430.  In 
the  interim,  pending  the  Board's  review 
of  such  comments  and  the  experiment  in 
general,  notice  is  hereby  given  that  the 
experiment  will  be  extended  until 
November  30, 1989. 

Dated,  Washington,  DC,  July  24, 1989. 

By  direction  of  the  Board. 

National  Labor  Relations  Board. 
Joseph  E.  Moore, 
Acting  Executive  Secretary. 
[FR  Doc.  89-17678  Filed  7-27-89;  8:45  am] 

BILUNG  CODE  7S4S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

1.  Type  of  submission,  new.  revision,  or 

extension:  Extension. 

2.  The  title  of  the  information  collection: 
— DOE/NRC  Forms  741  &  741A— 

Nuclear  Material  Transaction 
Report  and  NUREG/BR-0006, 
instructions  for  completing  forms 
741,  741A.  and  740M 

—DOE/NRC  Form  740M— Concise 
Note 

—IAEA  Form  N-71— Design 
Information  Questioimaire 

3.  The  form  number  if  applicable:  Same 

as  item  2  above. 

4.  How  often  the  collection  is  required: 
—DOE/NRC  Form  741/741A:  As 

occasioned  by  special  nuclear 
material  or  source  material 
transfers,  receipts,  or  inventory 
changes  that  meet  certain  criteria. 
—DOE/NRC  Form  740M:  When 
specified  in  Facility  Attachments  or 
Transitional  Facility  Attachments, 
or  as  necessary  to  inform  the  U.S.  or 
IAEA  of  any  qualifying  statement  or 
exception  to  any  of  the  data 
contained  in  any  of  the  other 


reporting  forms  required  under  the 
US/IAEA  Safeguards  Agreement. 
—IAEA  For  N-71:  Once. 

5.  Who  will  be  required  or  asked  to 

report:  Persons  licensed  to  possess 
specified  quantities  of  special 
nuclear  material  or  source  material, 
and  in  the  case  of  IAEA  Form  N-71, 
licensees  of  facilities  on  the  .U.S. 
eligible  list  who  have  been  notified 
in  writing  by  the  Commission  to 
submit  the  form. 

6.  An  estimate  of  the  number  of 

responses: 
—DOE/NRC  Form  741/741A:  20,000 
—DOE/NRC  Form  740M:  1,140 
— L\EA  Form  N-71:  2 

7.  An  estimate  of  the  total  number  of 

hours  needed  to  complete  the 

requirement  or  request: 
—DOE/NRC  Form  741/741  A:  1  hour 

per  response;  total  20,000  hours 
—DOE/NRC  Form  740M:  1  hour  per 

response;  total  1,140  hours 
— L\EA  Form  N-71:  360  hours  per 

response;  total  720  hours 

8.  An  indication  of  whether  section 

3504(h),  Pub.  L  96-511  applies: 
Not  appUcable. 

9.  Abstract: 

— NRG  and  Agreement  State  licensees 
are  required  to  make  inventory  and 
accounting  reports  on  DOE/NRC 
Form  741/ 741 A  for  certain  source  or 
special  nuclear  material  inventory 
changes,  for  transfers  or  receipts  of 
special  nuclear  material,  or  for 
transfer  or  receipt  of  1  kilogram  or 
more  of  source  material. 
— Licensees  affected  by  10  CFR  Parts 
75  and  related  sections  of  Parts  40. 
50,  70.  and  150  are  required  to 
submit  DOE/NRC  Form  740M  to 
inform  the  U.S.  or  IAEA  of  any 
qualifying  statement  or  exception  to 
any  of  the  data  contained  in  any  of 
the  other  reporting  forms  required 
under  the  U.S./IAEA  Safeguards 
Agreement. 
— Licensees  of  facihties  diat  appear 
on  the  U.S.  eligible  list,  pursuant  to 
the  U.S./IAEA  Safeguards 
Agreement,  and  who  have  been 
notified  in  writing  by  the 
Commission,  are  required  to 
complete  and  submit  a  Design 
Information  Qeustionnaire.  IAEA 
Form  N-71. 
"Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW..  Washington.  DC 

Comments  and  questions  may  be 
4irected  by  mail  to  the  OMB  reviewer 
Nicolas  B.  Garcia.  Paperwork  Reduction 
Project  (3150-0003.  -0056.  &  -0057). 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 
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Comments  may  also  be  communicated 
by  telephone  at  (202)  396-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton.  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  20  day 
of  July  1989. 

For  the  Nuclear  Regulatory  Coinniission. 
Joyoa  A.  Amenta, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  89-17685  Filed  7-27-89;  8:45  am] 
numo  CODE  7590-01.41 

[Docket  No*.  50-361  and  50-362] 

Southern  California  Edison  Co^  et  al.; 
San  Onof  ra  Nuciear  Generating 
Station,  Units  2  and  3  Environmental 
Assessment  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  No.  NPF-10 
and  No.  NPF-15  issued  to  Southern 
California  Edison  Company,  San  Diego 
Gas  and  Blectrio  Company,  the  City  of 
Riverside,  California  and  the  City  of 
Anaheim,  California  (the  licensees),  for 
operation  of  San  Onof^  Nuclear 
Generating  Stations,  Units  2  and  3, 
located  in  San  Diego  County,  California. 

Environmantal  Assessment 

Identification  of  Proposed  Action:  The 
proposed  amendments  would  revise 
certain  technical  specifications  to 
increase  the  interval  for  the  18-month 
surveillance  tests  to  at  least  once  per 
refueling  interval,  which  is  defined  as  24 
months,  in  support  of  the  nominal  24- 
month  fiiel  cyde.  Proposed  change  PCN- 
252  woul'd  revise  Technical  Specification 
3/4.ai.l,  "AC  Sources."  Proposed 
change  PCN-256  would  revise  Technical 
Specifications  3/4.3/1,  "Reactor 
Protective  Instrumentation,"  ands  3/ 
4.3.2,  "Engineered  Safety  Features 
Actuation  System  Instrumentation." 
Proposed  change  PCN-281  would  revise 
Technical  Specification  3/4.3:3.3, 
"Seismic  Instrumentation." 

The  Need  for  the  Proposed  Action: 
The  proposed  amendments  are  required 
to  prevent  unnecessary  plant  shutdowns 
to  perform  surveillance  tests  which 
cannot  be  performed  during  plant 
operation. 

Environmental  Impacts  of  the 
Proposed  Action:  For  each.of  the 
proposed  amendments,  the  licensees 
provided  analyses,  to  demonstrate  the 
reliability  of  the  systems.  The  staff 
reviewed<tha.licenaees!  analyses  and 
agrees  that  theret  would  he  little  or.no. 
chance  of  failure  dudng.an.additionali 
testing  interval  of  1.5  months  beyond  the 


maximum  interval  of  22.5  months 
currently  allowed  b^  the  Technical 
Specifications.  Therefore,  the  staff  has 
approved  the  propoaed  24  month 
surveillance  interval  for  these  proposed 
changes  but  has  not  allowed  a  25% 
extensioii  of  the  interval  as  is  normally 
permitted  by  Specification  4.0.2. 

As  a  result,  the  proposed  action  would 
not  involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
accident.  Consequently,  any  radiological 
releases  resulting  from  an  accident 
would  not  be  significantly  greater  than 
previously  determined.  The  proposed    .• 
amendments  do  not  otherwise  affect^ 
routine  radiological  plan  effluents. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendments.  The 
Commission  also  concludes  that  the 
proposed  action  will  not  result  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendments  do 
not  affect  nonradiological  plane 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

The  Notices  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  were  published  in  the 
Federal  Register  on  February  21, 1989 
(54  FR  7493)  for  PCN-252,  on  February 
24. 1989  (54  FR  8033)  for  PCN-281,  and 
on  February  24, 1989  (54  FR  8035)  for 
PCN-256.  No  request  for  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action: 
Because  the  Conunission  has  concluded 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources:  This 
action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  ofSan 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  dated  April  1981  and  its 
Errata  dated  June  1981. 

Agencies  and  Persons  Consulted:  The 
NRC  staff  has  reviewed  the  licensees' 
request  that  supports  the  proposed 
amendments.  ThfrNiRC  staff  did  not 
consult,  other  agenoiea  or  persona. 


Rnding  of  no  Signiftcani  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmantal  impact 
statement  for  the  proposed  amendments. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  widi  respect  to  this 
action,  see  the  applications  for 
amendments  dated  October  24, 1988, 
November  7, 1988,  and  January  16, 1989. 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW.,. 
Washington,  DC  20555,  and  at  the 
General  Library,  University  of 
California,  P.O.  Box  195B7,  Irvine. 
California  92713. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  July  1989. 

For  the  Nuclear  Regulatory  Commission, 

Donald  E.  Hiciunan, 

Project  Manager, 

Project  Directorate  V.  Divition  of  Reactor 
Projects — ///,  IV.  V  and  Special  Projects, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  89-17684  Filed  7-17-89;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039,  2232b).  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
August  10-12, 1989  in  Room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  Md.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  June  20, 1989. 

Thursday,  August  10, 19W,  Room  P- 
110,  7920  Norfolk  Avenue,  Bethesda,  Md. 

8:30  a.m.-8:45  a.m.:  Comments  by 
ACRS  Chairman— The  ACRS  Chairman 
will  report  on  items  of' current  interest. 

8:45  a.m.-lO:  a,m.:  Nuclear  Power 
Plant  Technical  Specifications  (Open) — 
The  Committee  will  have  a  briefing  and 
discussion  of  NRC  and  industry  efforts, 
to  improve  technical  specifications  for 
nuclear  power  plants. 

10:15  a.m.-ll:30  a.m.:  Nuclear  Power 
Plant  Operating  Experience  (Open) 

The  Committee  will  hear  and  discuss 
a  report  (NUREG-1275,.Vol.  5)  regarding 
progress- in  scram  reduotion.in 
commercial,  power  reaotors. 

W30  am.-lZ'30  p.m.:  Ptemeeting 
Discussion  for  Afeeting'.withNRC 
Commissioners^  (Openfi—The  Committee 


will  review  topics  to  be  discussed  with 
NRC  Commissioners  including  NRC 
human  factors  program  and  initiatives, 
electrical  power  reliabihty  at  nuclear 
plants,  occupational  radiation  exposure 
from  hot  particles,  BWR  core  power 
stability,  and  reliability  and  diversity. 

2:00  p.m.-3:30 p.m.:  Meeting  with  NRC 
Commissioners — One  White  Flint 
North,  Rockville.  Md.  (Open)— The 
Committee  will  discuss  with  the  NRC 
Commissioners  the  items  noted  above. 

4:30 p.m.-6:30  p.m.:  Maintenance  of 
Nuclear  Plants  (Open)— The  Committee 
will  review  and  comment  on  proposed 
NRC  policy  statement  and  an  associated 
regulatory  guide  regarding  maintenance 
of  nuclear  power  plants. 

Friday.  August  11,  1989.  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda.  Md. 

8:30  a.m.-9:45  a.m.:  Meeting  with 
Director.  Office  of  Nuclear  Materials 
Safety  and  Safeguards  (NMSSj  (Open/ 
Closed)— A  briefing  and  discussion  will 
be  held  regarding  topics  of  mutual 
interest  including  the  scope  and  nature 
of  NMSS  activities,  security  provisions 
at  nuclear  plants,  and  anticipated 
review  of  uranium  enrichment  plant. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  information 
related  to  security  provisions  at  nuclear 
facilities. 

9:45  a.m.-12:00  Noon  and  1:00p.m.- 
3:00  p.m.:  GE  Advanced  Boiling  Water 
Reactor  (Open/Closed) 

The  Committee  will  conduct  an  initial 
session  regarding  its  review  of  the 
application  for  design  certification  of 
this  standardized  nuclear  plant. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  facility. 

3:15  p.m.~4:30  p.m.:  NUMARC 
Activities  (Open)— The  Conmiittee  will 
hear  a  briefing  by  a  NUMARC 
representative  on  their  activities 
regarding  the  regulatory  process,  the 
NRC-industry  interface,  and  other  items 
of  mutual  interest. 

4:30 p.m.-5:30 p.m.:  Future  ACRS 
Activities  (Open)— The  Committee  will 
discuss  anticipated  ACRS  subcommittee 
activities  and  items  proposed  for 
consideration  by  the  full  Committee. 

5:30 p.m.-6:00  p.m.:  Appointment  of 
ACRS  Members  (Open/Closed)— The 
Committee  will  discuss  qualifications  of 
candidates  proposed  for  consideration 
as  nominees  for  appointment  to  the 
ACRS. 

Portions  of  this  session  will  be  closed 
as  appropriate  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Saturday.  August  12, 1989,  Room  P- 
110,  7920  Norfolk  Avenue,  Bethesda,  Md. 
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8:30  a.m.-12.iJ0  Noon:  Preparation  of 
ACRS  Reports  (Open/CloSed)— The 
Committee  will  discuss  proposed  ACRS 
reports  regarding  items  considered 
during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  matters  being 
considered. 

1:00  p.m. -2:30  p.m.:  Subcommittee 
Activities  (Open)— The  Committee  will 
discuss  the  status  of  assigned  ACRS 
subcommittee  activities  in  designated 
areas  including  proposed  integration  of 
the  regulatory  process,  and  reliability  of 
check  valves  in  nuclear  power  plants. 

2:30  p.m.-3:30  p.m.:  Miscellaneous 
(Open) — ^The  Committee  will  complete 
discussion  of  items  considered  during 
this  meeting.  Procedures  for  the  conduct 
of  and  participation  in  ACRS  meetings 
were  published  in  the  Federal  Register 
on  October  27, 1988  (53  FR  43487).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessar>'  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  relase  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)),  Proprietary  Information 
applicable  to  the  matters  being 
discussed  (5  U.S.C.  552b(c){4)),  and 
Safeguards/Security  Information 
applicable  to  specific  nuclear  facihties 
(5  U.S.C.  552b(c){3)). 

Further  information  regarding  topics 


to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director.  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8049). 
between  8:15  a.m.  and  5:00  p.m. 

Date;  July  24. 1989. 

lohn  C.  Hoyle. 

Advisory  Committee  Management  Officer 

[FR  Doc.  89-17599  Filed  7-27-89;  8:45  am] 

8ILUNG  CODE  7590-01-M 

[Docket  No*.  50-277/278] 

Philadeiptiia  Electric  Co.  et  al.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56,  issued  to  Philadelphia 
Electric  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company  and  Atlantic 
City  Electric  Company,  (the  licensees), 
for  operation  of  the  Peach  Bottom 
Atomic  Power  Station,  Unit  Nos.  2  and  3 
located  in  York  County,  Pennsylvania. 

The  proposed  amendment  would 
revise  the  Technical  Specification  (TS) 
Limiting  Conditions  for  Operations 
(LCO)  and  Surveillance  Requirements 
(SRs)  for  the  Containment  Cooling 
System  (CCS)  in  TS  3/4.5.B  and  would 
revise  related  requirements  for  diesel 
generator  (DG)  testing  in  TS  3/4.5.F  and 
the  associated  BASES  in  accordance 
with  the  licensee's  application  dated 
August  26, 1988.  The  application 
responds  to  issues  identified  in  NRC 
Inspection  Reports  50-277/85-07;  50- 
278/85-07  and  50-277/86-16;  50-278/86- 
17  concerning  (a)  clarification  of  the 
specific  LCO  and  SR  requirements  for 
components  of  the  CCS  and  (b)  revision 
of  the  alternate  system  testing 
requirements  upon  the  inoperabihty  of  a 
diesel  generator. 

Inspection  Report  85-07  identified 
concerns  which  are  based  on  apparent 
inconsistent  definitions  between  TS  3/ 
4.5.B  and  the  BASES  of  what  constitutes 
the  CCS.  The  residual  heat  removal 
system  is  designed  for  three  modes  or 
subsystems  of  operation:  shutdown 
cooling,  containment  cooling  and  low 
pressure  coolant  injection  to  the  reactor 
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vessel.  The  major  equipment  of  the 
residual  heat  removal  system  (RHRS) 
includes  four  heat  exchangers,  four  main 
system  pumps  (RHR  pump)  and  four 
high  pressure  service  water  (HPSW) 
pumps  for  each  unit.  The  containment 
cooling  function  also  includes  three 
modes  of  operation:  drywell  spray,  torus 
spray  and  torus  cooling  depending  upon 
the  alignment  of  valves  and  piping 
within  the  system.  Each  of  the  three 
containment  cooling  modes  utilizes 
}iPSW  to  remove  heat  from  the  RHR 
heat  exchangnrs.  The  BASES  identify 
iSe  CCS  as  consisting  of  residual  heat 
r"tnovjl  {RHR  or  LPCl)  p'smps  and  high 
i::ossi<re  ser\  '<:e  walf^r  (HPSW)  pumps. 
'he  con'-^nrn  iJ  ,n'ifi"d  by  the  Inspection 
^■.>poil  95-07  w  .';  ihat  the  ii'iensri; 
iiiierpretu.l  Ih.;  CCS  to  conijist  only  cf 
■'  i  HPjW  piri  p.  In  addition,  it  wd3 
r;  ;ted  that  iho  specific  coolant  paths  for 
'  "0  three  moo-j-  of  opci  uticn  of  the  CCS. 
•  .uroly  d.'y.V'-.!!  Fprny,  torns  cooiing  3rd 
i  jrus  spray,  f-.r-j  describfid  in  the  P'SAR 
(lit  fire  not  speciiically  reflt-cted  in  the 
■;  S.  The  !n,<pc}c;ion  Report  thus     ' 
'  JncluJed  that  the  TS  were  inconiplete 
i:;  tbis  rpfaid. 

In  addition  tc  similar  comments  made 
in  IR  35-07.  inspection  report  86-16/17 
al.so  noted  that  the  TS  3/4.5.F 
requirement  to  perform  daily  testing  of 
24  safety  related  pumps  on  the 
inoperability  of  one  DG  is  not  consistent 
with  the  Standard  Technical 
Specifications  which  do  not  require  such 
alternate  testing  of  the  ECCS  pumps. 

The  licensee  has  responded  with 
nineteen  identified  types  of  changes  to 
the  TS  which  augment  and  clarify  the 
CCS  specifications,  revise  the  alternate 
testing  required  for  inoperable  DG 
conditions  and  provide  associated 
administrative  changes. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  .^ct  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
considerations.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Changes  1  through  13  include 
administrative  changes  in  nomenclature, 
clearer  identification  of  components  and 


systems,  changes  to  ensure  consistency 
and  editorial  changes  to  support  the 
remaining  numbered  changes  discussed 
below.  The  .Commission  has  provided 
guidance  for  the  application  of  the 
criteria  for  no  significant  hazards 
consideration  determination  by 
providing  examples  of  amendments  that 
are  considered  not  likely  to  involve 
significant  hazards  considerations  (51 
FR  7751).  These  examples  include: 
Example  (i)  "A  purely  administrative 
change  to  technical  sfiecificaticns:  For 
example,  a  chaiiRC  to  achieve 
consi.stcncy  thruu.T4!0ul  the  techn'cal 
specifications,  can  jctions  of  an  error,  or 
a  ci^ngfi  in  njme!]:.iali;i>j."  Thd 
pioposeJ  changes,  as  disciiS!,cd  above, 
ar.;  example",  ol  ^^uch  adiaiiiistrative 
ch.TH'^cs.  Since  tSe  -e  proposed  changes 
are  encompassed  iy  an  example  fm- 
which  RO  signi'icalit  hazard  exis's,  the 
stijFf  has  made  a  proposed 
det^Tinination  ihjEtl'.cy  ir -.'olve  no 
sif.iilicant  hazards  copsider-'iun. 

ChdT'ges  14,  15, 16, 17 — Iul:.l!y.  these 
changes  acccnif.iiah  one  of  the  major 
objecTivos  of  Ir.:;  iircrisee's  pn-posod 
a.T.endn'ient  which  is  to  redefine, 
reformat  and  to  provide  greater 
specificity  and  restrictions  in  the 
technical  specifications  regarding  the 
major  components  and  systems  required 
to  effect  the  containment  cooling 
function;  namely  the  diescl  generator 
emergency  power  supply,  the  HPSW 
pumps  and  the  MDVs  involved  v/ith  the 
drywell  spray  and  torus  spray  and 
cooling  modes  of  the  RHRS.  In  this 
regard  the  licensee  has  expanded  SR 
4.5.B.1  to  include  the  MOVs  (Change 
14),  has  reworded  SR  4.5.B.3  to  clarify 
that  its  applicability  is  to  the  HPSW 
pumps  (Change  15)  and  has  expanded 
LCD  3.5.B.4  (Change  16)  and  the 
corresponding  SR4.5.B.4  (Change  17)  to 
now  include  further  restrir'ions 
specifying  that  two  independent  loops 
must  be  maintained,  the  components  of 
each  loop  and  limits  on  the  inoperability 
of  one  or  both  loops  for  the  individual 
modes  of  the  RHR  (drywell  spray,  torus 
spray  and  torus  cooling).  Thus,  the 
currently  defined  "containment  cooling 
subsystem  loops"  components  would 
now  be  reflected  in  the  TS  as  two  loops 
each  of  RHR  in  the  drywell  spray,  torus 
spray  and  torus  cooling  modes  by  the 
expansion  of  3/4.5.B.4  into  new  3/ 
4.5.B.4,  3/4.5.B.5  and  3/4.5.B.6  and  by  the 
rewording  of  SR  45.B.3  so  that  it  applies 
to  the  HPSW  portion  of  the  containment 
cooling  system.  These  proposed  changes 
are  intended  to  maintain  the  current 
intent  of  these  specifications  but  with 
further  restrictions  and  clarifications. 

The  Commission  has  provided 
guidance  for  application  of  the  criteria 
for  no  significant  hazards  consideration 


determination  by  providing  examples  of 
amendments  that  are  not  likely  to 
involve  significant  haiilards 
considerations  (51  FR  7751).  These 
examples  include:  Example  (ii)  "A 
change  that  constitutes  an  additional 
limitation,  restriction  or  control  not 
presently  included  in  the  technical 
specifications:  for  example,  a  more 
stringent  surveillance  requirement."  The 
proposed  changes  numbered  14, 15. 16 
and  17,  as  discussed  above,  are 
examples  of  such  change^..  Since  the 
proposed  chdnges  are  tMKOir.pfissed  by 
an  example  for  v.hith  t^o  ^i^  iiHcant 
hazard  cxi:,ts.  tiia  staf '  hr!s  n  <idc  a 
proposed  determinatic  n  tl..it  tl;cy 
involve  no  si^nifi.:unl  li^.'.iirds 
conside,''ation. 

Changu  18  propo?.es  In  revise  the 
operating  res'.riciions  3)  LCO  3.5.F.1  for 
one  diescl  generiitor  ijiop.-i-iLie  so  thot 
oniy  the  low  p.". '.sure  pore  and 
contiiinment  cooiing  s^si^rus  pr,-,vered 
by  the  rem-iining  npfrbhle  Dt-b  need  be 
operable.  This  would  not  rediice  the  as- 
analysed  ability  of  the  p'ant  to  re-^nond 
to  the  design  basis  accident  since  the 
systems  powered  by  the  iiioperabl'3 
diesel  generator  would  not  be  given 
credit  in  the  analyses  for  mitigation  of 
design  basis  accidents.  The  licensee  has 
provided  a  discussion  of  the  proposed 
changes  as  they  relate  to  the  three 
standards  articulated  above.  The 
licensee  states  that  these  changes  will 
not: 

(1)  Involve  a  signiBcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Four  design  basis  accidents  described  in 
Section  14  of  the  UFSAR  are  the:  Control  Rod 
Drop  Accident,  the  Loss  of  Coolant  Accident, 
the  Refueling  Accident  and  the  Main  Steam 
Line  Break.  Since  no  credit  can  be  taken  for 
operability  of  the  Low  Pressure  Core  and 
Containment  Cooling  Systems  which  are 
powered  by  the  inoperable  diesel  generator, 
the  precursors,  initial  conditions, 
assumptions  or  sequenccs-of-events  of  these 
conditions,  as  described  in  the  UFSAR  are 
not  impacted.  It  is,  therefore,  concluded  th.7t 
the  probability  or  consequences  of  an 
accident  previously  evaluated  are  not 
increased. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Removing  the  mechanical  operability 
requirement  of  systems  which  do  not  have  a 
reliable  electrical  source,  as  the  associated 
diesel  generator  is  inoparable,  will  not 
introduce  potential  new  accident  precursors, 
since  no  credit  can  be  taken  for  their 
operability. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  inoperable  diesel  generator  renders  the 
power  supply  to  the  Low  Pressure  Core  and 
Containment  Cooling  System  loops 
unreliable.  Thus,  these  loops  are  effectively 
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rendered  inoperable.  It  is.  therefore, 
concluded  that  removing  this  mechanical 
operability  requirement  does  not  decrease  a 
margin  of  safety. 

Change  19  proposes  to  delete  the 
alternate  testing  requirements  of  SR 
4.5.F.1  for  the  low  pressure  core  and 
containment  cooling  systems  when  one 
diesel  generator  is  inoperable.  The 
licensee  states  that  this  change  will 
reduce  unnecessary  system  startup 
stresses  as  well  as  reduce  system 
unavailability  resulting  from  systems 
being  out  of  service  during  testing  and 
that  this  change  is  consistent  with  the 
Standard  Technical  Specifications.  The 
licensee  has  provided  a  discussion  of 
the  proposed  change  as  it  relates  to  the 
three  standards  articulated  above.  The 
licensee  states  that  these  changes  Mrill 
not: 

[1]  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  reliability  and  redundancy  of  the  Low 
Pressure  Core  and  Containment  Cooling 
Systems,  along  with  the  Surveillance 
Requirements  established  in  other  sections  of 
the  Technical  Specifications,  assure  the 
operability  of  these  systems  necessary  to 
mitigate  the  consequences  of  an  accident. 

Four  design  basis  accidents  described  in 
Section  14  of  the  UFSAR  are:  the  Control  Rod 
Drop  Accident,  the  Loss  of  Coolant  Accident, 
the  Refueling  Accident  and  the  Main  Steam 
Line  Break.  Change  request  (19)  will  not 
adversely  impact  the  precursors,  in:lial 
conditions,  assumptions  or  sequences-of- 
events  of  these  accidents,  as  described  in  the 
UFSAR.  Therefore,  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  not  created. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Surveillance  and  operability  requirements 
are  not  potential  new  accident  precursors. 
The  surveillance  tests  and  their  criteria  will 
remain  unchanged,  and  excessive  challenges 
to  the  ECCS  will  be  reduced.  It  is,  therefore, 
concluded  that  implementation  of  Change 
Request  (19)  will  not  create  the  possibihty  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Relaxing  the  accelerated  testing  provisions 
will  reduce  longterm  equipment  wear-out  and 
encourage  preventive  maintenance  at  more 
frequent  intervals.  For  these  reasons,  a  net 
improvement  in  the  reliability  of  these 
essential  systems  can  be  anticipated,  thus 
enhancing  the  margin  of  safety. 

The  staff  has  reviewed  the  Hcensee's 
no  significant  hazards  consideration  for 
changes  18  and  19  above  and  agrees 
with  the  licensee's  analyses. 
Accordingly,  the  Commission  has 
proposed  to  determine  that  the  above 
changes  18  and  19  do  not  involve  a 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  wdl  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  addressed 
to  the  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  the  Federal  Register 
notice. 

Written  comments  may  also  be 
delivered  to  Room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  August  28, 1989.  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rule  of  Practice 
for  Domestic  Licensing  Proceedings"  in 
10  CFR  Part  2.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or 
an  Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interests  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  entered  in 
the  proceeding  on  the  petitioner's 
interest.  The  petition  should  also 
identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  pre-hearing  conference  scheduled 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  significant 
hazards  considerations,  any  hearing 
held  would  take  place  before  the 
issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facihty,  the 
Commission  may  issue  the  license 
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amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considerations.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  a  notice  of  issuance  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1 
(800)  325-6000  (in  Missouri  1  (800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Walter  R.  Butler,  Director, 
Project  Directorate  1-2,  Division  of 
Reactor  Projects  I/II:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  to  Conner  and 
Wetterhahn,  1747  Pennsylvania  Avenue 
NW.,  Washington.  DC  20006,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
pre.^iLimt>  Atomic  Safety  and  Licensing 
Board  ffiat  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(iHv)  and  2.714(d). 

For  futher  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  26. 1986. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street  NW..  Washington, 
DC  20555,  and  at  the  Local  Document 
Room,  at  the  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Commonwealth  and  Walnut  Streets, 
Harrisburg,  Pennsylvania  17126. 


Dated  at  Rockvill«,  Maryland,  this  21st  day 
of  July  1989. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director,  Project  Directorate  1-2  Division  of 
Reator  Projects  I/II  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  8&-17683  Filed  7-27-89;  8:45  am] 

BILUNG  CODE  759(M)1-«I 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 


RIN  3206-AO69 


Absence  and  Leave;  Voluntary  Leave 
Bank  Program 

agency:  Office  of  Personnel 
Management. 

action:  Notification  of  approved 
agencies. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  announcing  the 
agencies  and  administrative  subunits 
approved  to  participate  in  the  voluntary 
leave  bank  program  authorized  by 
I^lblic  Law  100-566. 

FOR  FURTHER  INFORMATION  CONTACT 

John  P.  Cahill.  (202)  632-5056. 

SUPPLEMENTARY  INFORMATION:  0PM 

published  interim  regulations  governing 
the  voluntary  leave  bank  program 
authorized  by  Pub.  L.  100-566  in  the 
Federal  Register  on  April  28. 1989  (54  FR 
18267).  In  response  to  our  request  for 
participation  by  interested  Federal 
agencies,  the  following  agencies  (or, 
where  indicated,  administrative 
subimits  of  agencies)  applied  for  and 
have  received  approval  to  participate  in 
the  voluntary  leave  bank  program: 

Defense  Nuclear  Agency  (excluding  the 

Field  Command) 
Environmental  Protection  Agency 
Farm  Credit  Administration 
Federal  Mediation  and  Conciliation 

Service 
National  Gallery  of  Art 
Occupational  Safety  and  Health  Review 

Commission 
Department  of  the  Treasury  (Internal 

Revenue  Service  only) 

The  approved  agencies  must 
implement  the  voluntary  leave  bank 
program  no  later  than  July  31. 1989. 

U.S.  Office  of  Perjonnel  Management. 

Constance  B.  Newman, 

Director. 

(FR  Doc.  89-17783  Filed  7-27-89:  8:45  am) 

BMama  cooe  wss-ti-u 


[Docket  No.  301-621 
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Modification  to  the  Oeterminatlon  To 
Impose  Increased  Duties  on  Certain 
Products  of  the  European  Community 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Modification  to  the  harmonized 
tariff  schedule  of  the  United  States. 

summary:  The  United  States  Trade 
Representative  suspends  the  application 
of  the  increased  duty  on  imports  of 
certain  pork  hams  and  shoulders  from 
the  European  Community. 

EFFECTIVE  DATE:  12:01  a.m..  July  28. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  Anderson,  (202)  395-3074. 

SUPPLEMENTARY  INFORMATION:  In 

Proclamation  No.  5759  of  December  24. 
1987.  the  President  increased  United 
States  customs  duties  on  certain  articles 
the  product  of  the  European  Community 
(EC)  in  response  to  action  by  the  EC 
prohibiting  imports  into  the  European 
Community  of  U.S.  beef  and  beef 
products.  The  increased  duties  apply  to 
products  exported  from  the  EC  on  or 
after  January  1. 1389,  or  entered  or 
withdrawn  from  warehouse  for 
consumption  on  or  after  February  1. 
1989. 

Following  imposition  of  the  increased 
duties,  the  United  States  and  the 
European  Community  announced  the 
formation  of  the  Task  Force  to  develop 
ways  in  which  U.S.  meat  exporters 
might  resume  shipping  to  the 
Community.  As  a  result  of  the  Task 
Force  discussions,  the  United  States  and 
the  European  Community  agreed  on  an 
interim  nictsure  operated  by  the  EC  to 
enable  U.S.  producers  of  meat  not 
treated  with  hormones  to  ship  to  Europe. 
The  United  States  agreed  to  reduce  its 
retaliation  to  the  extent  that  U.S.  beef 
and  beef  products  are  shipped  under  the 
interim  measure. 

Partial  Suspension  of  Increased  Duties 

Pursuant  to  the  authority  granted  to 
me  in  Proclamation  No.  5759. 1  am 
hereby  suspending  the  increased  duty 
imposed  by  that  Proclamation  on  pork 
hams  and  shoulders  provided  for  in 
subheading  9903.23,05  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States.  1  have  determined  that  it 
is  in  the  interest  of  the  United  States  to 
suspend  the  increased  duty  on  Luch  pork 
hams  and  shoulders  in  response  to  the 
shipment  of  U.S.  meat  to  the  EC. 


Modifications 

Pursuant  to  the  authority  delegated  by 
the  President  to  the  USTR  in 
Proclamation  5759,  the  increased  duty 
imposed  by  subheading  9903.23.05  in 
Annex  B  to  Proclamation  5759  is 
suspended. 

The  Harmonized  Tariff  Schedule  of 
the  United  States  is  hereby  modified 
accordingly.  The  modifications  to  the 
HTS  made  by  this  amendment  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  12:01  July  28, 
1989. 

This  determination  shall  be  pubUshed 
in  the  Federal  Register. 
Carla  A.  Hills, 

United  States  Trade  Representative. 
[FR  Doc.  89-17728  Filed  7-27-89;  8:45  am) 

nuJNO  CODE  SIW-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  CarriSFPsnnitf  nied  Under 
Subpart  0  during  the  Week  ended  July 
21. 1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et,  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  further  proceedings. 

Docket  No.  ^m». 

Date  Filed:  July  18, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  15, 1989. 

Description:  Application  of  United  Air 
Lines,  Inc.  Pursuant  to  section  401  of  the 
Act  and  Subpart  Q  of  the  Economic 
Regulations  applies  for  amendment  of 
its  certificate  of  public  convenience  and 
necessity  for  Route  57  to  authorize 
service  between  points  in  the  United 
States  and  Paris,  France. 

Docket  No.  ^ldW&. 

Date  Filed:  July  18, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  15. 198g. 

Description  Application  of  United  Air 
Lines,  Inc.  pursuant  to  Section  401  of  the 
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Act  and  Subpart  Q  of  the  Economic 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  service  between  Chicago, 
Illinois.  Washington.  DC.  San  Francisco, 
California,  and  New  York.  N.Y.,  on  the 
one  hand,  and  London.  England,  on  the 
other  hand. 

Docket  No.  46409. 

Date  Filed:  July  18. 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  15. 1989. 

Description:  Application  of  United  Air 
Lines.  Inc.  pursuant  to  Section  401  of  the 
Act  and  Subpart  Q  of  the  Economic 
Regulations  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  service  between  Chciago. 
Illinois,  and  Washington.  DC.  on  the  one 
hand,  and  Prestwick/Glasgow,  Scotland, 
on  the  other  hand. 
Phyllis  T.  Kaylor, 
Chief.  Documentary  Services  Division. 

[FR  Doc.  89-17605  Filed  7-27-88: 8:45  am] 

BILUNa  CODE  491»-«2-M 


Federal  Aviation  Administration 
[Change  2,  Advisory  Circular  27-1  ] 

Certification  of  Normal  Category 
Rotorcraft 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  issuance. 

summary:  Change  2,  Advisory  Circular 
(AC)  27-1  Certification  of  Normal 
Category  Rotorcraft,  consolidates  FAA 
guidance  and  provides  information  on 
methods  of  compliance  with  the 
airworthiness  standards  for  normal 
category  rotorcraft.  As  part  of  the  FAA, 
effort  to  achieve  national 
standardization  in  rotorcraft 
certification,  it  serves  a  ready  reference 
for  manufacturers,  modifiers.  FAA 
design  evaluation  engineers,  fiight  test 
engineers,  and  engineering  fiight  test 
pilots.  This  material  has  no  legally 
binding  status  and  must  be  treated  as 
advisory  only. 

date:  Change  2,  AC  27-1,  was  issued  by 
the  Rotorcraft  Directorate.  Aircraft 
Certification  Service,  in  Fort  Worth, 
Texas,  on  April  24, 1989. 

How  to  Order  A  copy  of  Change  2, 
AC  27-1,  may  be  purchased  from  die 
Superintendent  of  Doounents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  or  from  any  of 
the  Government  Printing  Office 
bookstores  located  in  major  cities 
throughout  the  United  States.  Identify 


the  publication  as  Change  2.  AC  27-1. 
Certification  of  Normal  Category 
Rotorcraft.  Stock  Number  050-007-826- 
1.  The  cost  is  $6.50  per  copy.  Send  a 
check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  with 
your  request.  Orders  for  mailing  to 
foreign  countries  should  include  an 
additional  25  percent  of  the  total  price  to 
cover  handling.  No  c.o.d.  orders  are 
accepted. 

FOR  ^RTHER  INFORMATION  CONTACT: 

Debra  H.  Myers.  FAA.  Regulations 
Group,  Rotorcraft  Directorate.  Aircraft 
Certification  Service,  Fort  Worth,  Texas 
76193-0111.  telephone  (817)  624-5118. 

Issued  in  Fort  Worth,  Texas,  on  July  11, 
1989. 

James  D.  Erickson, 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 

[FR  Doc.  89-17632  Filed  7-27-89;  8:45  am] 
BILUNQ  CODE  4t1»-13-M 


[Advisory  Circular  21-27] 

Production  Certification  Multinational/ 
Multicorporate  Consortia 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice. 

summary:  This  notice  announces  the 
availabilty  of  Advisory  Circular  21-27. 
Production  Certification  Multinational/ 
Multicorporate  Consortia.  Advisory 
Circular  21-27  provides  information  and 
guidance  concerning  an  acceptable 
means,  but  not  the  only  means,  of 
demonstrating  comphance  with  the 
requirements  of  Federal  Aviation 
Regulations  Part  21.  Certification 
Procedures  for  Products  and  Parts. 
Subpart  G.  regarding  the  evaluation  and 
approval  of  the  quality  control  system  of 
a  multinational  and/or  multicorporate 
consortia  seeking  a  production 
certificate  (PC). 

address:  Copies  of  AC  21-27  can  be 
obtained  from  the  following:  Federal 
Aviation  Administration.  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue  SW.,  Washington.  DC  20591. 

Issued  in  Washington.  DC  on  July  19. 1969. 
David  W.  Ostnmdd, 

Acting  Assistance  Director,  Aircraft 
Certification  Service. 

[FR  Doc.  89-17698  Filed  7-27-80;  8:45  am] 
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Research  and  Special  Programe 
Administration 

Office  of  Hazardotjs  Materials 
Traneportatkm;  AppNcatlons  for 
Exemptions^ 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
action:  List  of  applicants  for 
exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  appHcation 
for,  and  the  processing  of,  exemptions 


from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  noUce  is 
hereby  given  that  tfie  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  AppHcation"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel, 
4 — Cargo-only  airtzaft,  5 — Passenger- 
carrying  aircraft. 

New  Exemptions 


DATES:  Comments  must  be  received  on 
or  before  August  28, 1989. 
ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Prognuns, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426.  Nassif  Building.  400  7th  Street, 
SW.,  Washington.  DC. 


Applica- 
tion No. 


10200-N 

10201-N 

10202-N 
10203-N 

10204-N 

10205-N 

10206-N 

10207-N 
1020&-N 

10209-N 
10210-N 
1021 1-N 

1021 2-N 
1021»-N 

10214-N 


Applicant 


Regulation(s)  affected 


Van  Leer  Vefpackungen  Gmbh,  Ham- 
burg, Germany. 


Amax  Metals  Recovery,   Inc.,   Braith- 
«raite,  LA. 


Degussa  Corp.,  Ridgefield  Park,  NJ . 
Morton  Thiokol,  Inc..  Marshall,  TX .... 


KECO  R.40.,  mo.  Hooaton,  TX 


Celtic  Trading  of  Florida.  Seminole,  FL. 


E.I.  du  Pont  de  Nemours  &  Co..  Wil- 
mington, OE. 


Atlantic  Research  Corp.,   Gair>esvill«, 
VA. 

Sanaidyne,  Inc.,  Clean»«ter.  FL 


Southwest  Energy,  Inc.,  Tucson.  AZ . 


Goiwn  Co.,  Yuma,  AZ.. 


CP  Industries,  Inc..  McKeesport,  PA_ 


Puerto  Rleo  Rtarine  Management  Inc., 
San  Juan,  PR. 

Occidental  Chemical  Corp.,  Dallas.  TX .. 


Van  Leer  Verpacfcungen  GmbH.  Ham-    49  CFR  173.262,  173.266 
burg,  Gernnny. 


Nature  of  exemption  ther^f 


49  CFR  Part  173,  Subparts  D,  E,  F,  H. 


49  CFR  173.154., 


49  CFR  173.266 

49  CFR  173.91(a)(2). 


49  CFR  173  331,  175.3  ....-., 


49  CFR  173.260(a)(3). 


49  CFR  179.101-1,  Table  Note  4., 


49  CFR  I73.6e(e)(2)(li).. 


49    CFR     172.101     Table,     173.328. 
173.332.  173.343,  175.3, 


49  CFR  173.114(1).. 


49  CFR  173J59(b)(1) 


49  CFR  173.302,  173  304  175.3.. 


49  C^R  172.326(a)(1);  (2)00 


49    CFR     172.202,     172A     17^301, 
172.400,  17^504. 


To  authorize  manufacture,  marking  and  sale  of  a  non-DOT  specifica- 
tion 55  geUlon  steel  drum  (or  those  materials  authorized  for  shipment 
in  a  DOT  specification  17E  STC  20/18  gauge  steel  drum,  (modss  1, 
2,3). 

To  authorize  shipment  of  a  spent  catalyst,  flammable  said,  njxs., 
classed  as  a  flammable  solid  in  non-[X)T  seecification  1-ton  flexible 
intermediate  bulk  containers  with  a  piastc  liner,  (modes  1,  3). 

To  authorize  shipment  of  hydrogen  peroxide  up  to  70%,  classed  as  an 
oxidizer,  In  IM  101  portable  tanks,  (modes  1, 2). 

To  authorize  shipment  of  an  iMuminating  projectile.  Special  Fireworks, 
Class  B  explosive,  in  a  specially  designed  package  (paNet  top, 
skidded  bottom  configuratk>n).  (modes  1,  3). 

To  auth.  shpmt.  of  gas  Identification  sets  containing  vanous  flam.  & 
nonflam.,  gases:  poison  A;  flam,  liqs;  and  gorr.  mats,  in  Md.  quanti- 
ties sealed  in  metal  tubes,  not  to  exceed  40CC,  In  40  carbon  steel 
butt  weUed  pipe  1  ^"d  ckjsed  w/threaded  caps  w/tefton  sealant  to 
form  gas  tight  seal,  (modes  1,  2,  3,  4). 

To  authorize  shipment  of  spent  electric  storagp  batteries,  wet,  rhisrod 
£is  corrosive  mat.,  on  pallets,  with  2001b  test  cardboard  layer 
seperators  with  each  layer  stretch  wrapped  and  bdnded  in  plastic 
with  pallets  placed  In  a  strong  outside  container,  (modes  1,  2,  3). 

To  authorize  painting  of  the  upper  Iwo-thirils  of  DOT  specificatnn 
112/114  tank  cars  in  a  cotor  ottwr  ttWN  white  when  used  tor 
transportation  of  aniline  oil  and  nitrobenune.  Class  B  poisora. 
(mode  2). 

To  authorize  shipment  of  Rocket  Motors  In  a  propulsive  state,  classed 
as  Class  B  explosive  in  a  DOT  specificalio*  16A  oontainer.  (modes 
1,3). 

To  auth.  shipment  of  limited  quantites  of  ClaM  B  poisons  &  Class  A 
poisons  In  10ml  glass  ampules,  flame  sealed,  with  5  ampules  sealed 
in  heat-sealed  wrap  with  2  of  these  packets  in  an  Intermediate  conL, 
encapsulaled  in  a  heat-sealed  bog  overpacked  in  s  600  lb  test 
double-wan  fibertxiard  bOK.  (modes  1,  4,  5). 

To  autfionze  transportation  of  a  blasting  agant,  nx}.s..  classed  ob  a 
blasting  agent,  in  DOT  specifk^tion  MC-30C,  MC-307,  and  MC-312 
cargo  tanks,  (mode  1). 

To  authorize  shipment  of  metfiyf  parathion  and  parathion  mixtures 
(over  50%  sdutkxi),  classed  as  Poisort  B,  in  55  gallon  DOT 
specification  5C  stainless  steel  drums,  (modb  1). 

To  authoriza  mfg^  marking  &  sale  of  non-DOT  cylinders  buR  in 
conformance  with  the  requirements  of  the  DOT  spec.  3A.  3AX  3AA, 
a  3AAX  cylinders  except  that  2  bend  tests  may  be  performed  in  Reu 
of  the  flattening  test  tor  shipment  of  flanimable  &  imiflaiiniittMe 
liquified  A  non-lk^uified  gases,  (modus  1,  2,  9.  4,  5). 

To  authorize  use  of  IM-101  and  102  and  IMO  designation  types  1  and 
2  without  marking  the  name  of  the  hazandous  material  on  them, 
(modes  t,  2,  3). 

To  authoriza  shipment  of  various  hazardous  iwierials  in  quantites  not 
to  exceed  5  galkKis  without  complying  with  the  packaging,  moiking, 
and  labeling  requirements  when  being  shipped  between  sections  of 
a  plant  separated  by  a  public  road  and  between  operatk>rts  2.9 
miles  apart  (mode  1). 

To  authorize  shipment  of  a  Hydrogen  Perowda  sokjVon  (rat  over  60% 
peroiode).  classed  as  an  oxidizer  and  h^drotaromto  add  no*  to 
exceed  63%  concentratran,  classed  as  a  oBrrooiva  motsiial  in  DOT 
speciflcatton  34  dnxns.  (modes  1,  2,  3). 


Federal  Rsgpter  /  Vol.  54,  No.  144  /  Friday.  Jgty  28;  19eg  /  Notices 


7140} 


New  Exemptions— Continued 


Aopiica- 
toon  Na 


10215-N 

1021 6-N 

10217-N 
10218-N 

10219-N 
10220-N 

10221-N 

10222-N 


Applicant 


Champagne  Specialties  Inc.,  Fairport, 
NY. 


Motor  Transportation   Services,   Cort- 
land, NY. 

Mdi  Energy  Ltd.,  Bumaby,  BC,  Canada. 

Redem   Otto   Daoietsen,   Holte,   Deri- 
mark. 

Bayem-Che«nie  Gmbh,  Ottobrunn,  Ger- 
many. 
Martin  Manetta,  Denver,  CO 


Williams  International,  Walled  Lake,  Ml .. 


Baker  Sand  Control,  Houston,  TX „ 


Regulatlon(s)  affected 


49  CFR  173  34(h).. 


49  CFR  173  34(1). 


49  CFR  172.101,  172.420,  175.3.. 
49  CFR  176.315(c) 


49  CFR  171.11 

49  CFR  172.500,  173.77,  177.821. 

49  CFR  173.102 


49  CFR  172.101,  173.182,  173.234.. 


Nature  of  exemption  ttiereof 


_L 


To  authorize  rerwval  &  repla..,  Twrn  of  foolnngs  on  cylindBti  by 
weWing  or  brazinf  on  DOT  3A,  3AA  SB,  &  30  cylinders  used  for 
transport  of  Iquified  and  non-liquifiad  compressed  gases,  ciasMd  as 
flammable  arxl  non-flammable  (mode  1 ). 

To  authonze  nebutlding  of  DOT  4a  4eA,  48W  cylinders  wiftiout 
destructive  testing  for  transportation  of  Propane,  classed  as  a 
flammable  gas.  (ntode  1). 

To  authonze  transportatk>n  of  four  call  series-paralled  conrwcted 
Kthlum  t>atteries  wittvxit  diodes,  (modes  1,  2,  3,  4,  5). 

To  authorize  use  of  a  fire  hose  with  a  nozzle  which  is  pemanentty 
open  txjt  IS  activatad  with  a  pump  switch  in  a  cargo  vessel  (mode 
3). 

To  authorize  shipment  of  automotive  system  passenger  side  inflators 
as  flammable  solids,  (modes  1,  2.  3,  4). 

To  authonze  shipment  of  space  launch  hardware,  containing  detonat- 
ing cord,  Class  A  explosive  in  a  vehicle  without  placarding  transport- 
ed over  a  specially  designated  route  by  commerctal  earner  (mode 
1). 

To  authonze  turbofan  Engines  F107-WR-400  containing  an  exptosive 
power  device,  Qass  B  exptosive  to  be  shipped  as  a  Class  C 
expkisive  when  packaged  as  authonzed  in  the  Department  of  Navy 
container  Certificate  NA-85-517.  (modes  1,  4). 

To  authorize  shipment  of  armnonium  nitrate  in  water  ami  sodium  nitrite 
In  water,  classed  as  oxidizers  in  marine  portable  tanks,  MC-307  or 
MC-312  cargo  tanks,  (modes  1.  3). 


This  notice  ai  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the  Hazarcb 
Materials  Transportation  Act  (49  U.S.C. 
1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  luly  21. 1989. 
J.  Suzanne  Hedgepetb, 
Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transpartaiion. 
[FR  Doc.  89-17619  Filed  7-27-89;  8:45  am] 
■fUJNG  COOE  4»10-SO-« 


Office  of  Henrdoiie  MMerials 
TransporUrtion;  AppNcattoos  ftar 
Renewal  or  Modificayon  of 
Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AOENCT:  Research  and  Special  Programs 
Administration,  DOT. 

action:  List  of  applications  for  renewal 
or  modification  of  exemptions  or 
application  to  become  a  party  to  an 
exemptioa. 

StiMMARY:  In  accordance  with  the 
procedure*  governing  the  appUcation 
for,  and  the  processing  of,  exemptions 
from  the  Departoient  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  E),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transpcrtation,  and'  the  natoce  of 
application  heve  been  shown  in  earKer 
Federal  Register  pubbcations,  tbey  are 


not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  on  footnofes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "P"  denote  party  to.  These 
apphcations  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Comments  must  be  received  on 
or  before  August  14, 1989. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington.  DC  20590. 
Comments  should  refer  to  the 
appiJcation  nunber  and  be  submitted  in 
triplicate. 

FOR  FURTNER  WRMMAITION:  Copies  of 

the  applications  are  available  for 
inspection  in  the  Dockets  Branch.  Room 
8426,  Nassif  Building.  400  7th  Street 
SW..  Washington,  DC. 


Applica- 
tion No. 

Applicant 

Re- 
newal 

of 
exemp- 

tion 

3128-X 

U.S.  Department  of  Defense, 
Falls  Church,  VA 

3128 

5112-X 
5923-X 

do _..._ 

tinrta  Gases  et  Hie  Midwest. 
Inc.,  Chicagp..  It- 

SI  IS 
5923 

Applica- 
tion No. 


Applicant 


Re- 

of 

eMemp- 

bon 


5923-X 
5923-X 
5923-X 
5923-X 
5a23-X 
5923-X 
5923-X 
5923-X 
5945-X 
6016-X 
6250-X 
6325-X 
6530-X 
8S30-X 
6769-X 

6a(X)-X 

6816-X 

6861 -X 

6974-X 
7052-X 

70S2-X 

7087-X 


Union       Carbide       industrial 

Gases.  Inc.,  Danbury,  CT 

Lmde  Gases  of  tfie  Souttieast, 

inc.,  Wrfmwgton,  NC 

Lirxle  Gases  of  Fionda,  Inc.. 

Tamoa.  FL 

Linde  Gases  of  the  West,  San 

Romen,  CA _... 

bnde  Gases  of  the  Mid-Adarv 

tic,  Inc,  Moereatown,  NJ 

Unde    Gases    of    the    Great 

Lakes.  Inc..  Cleveland,  OH... . 
Linde      Puerto      Hko,      Inc., 

Guraba  PR 

Linde  Gaaes  of  New  England. 

Inc..  West  Hartford.  CT 

Cardox  Corp.,  Walnut  Creek, 

CA 

Huber  Supply  Company,  Inc., 

Mason  City,  lA 

U.S.  Department  of  Defense. 

Falls  Ch««ft,  VA 

Austin  Powder  Co..  Cleveland. 

OH 

AGL  Meldng  Supply  Compa- 
ny. Inc..  Qifton,  NJ 

Brown   Welding   Supply,    Inc., 

Salina.Ka 

E.  I.  du  Pont  da  Nemours  A 

Conpany,  I«k.,  Wilnwigtan, 

OE _- „ 

Sunaeo   PIkstic    Or»n,    Ihc., 

Lockport,  IL 

General        Dyrvmcs/CtMNOir 

Div..  San  Oiega,  CA 

Teledyne    McCormek    Selph, 

HoHBier,  C* 

Tawco,  Inc.,  Chatawcuth.  CA 

Proxint   Inc.,    Meuntam   View, 

CA.. 
Northrop   Electronwa  System 

Dtv.,  Hawtttome,  CA.. 
3M/lranBportation,    St.    Poul, 


5923 
5923 
5923 
S923 
5923 
5823 
5923 
5923 
5945 
6016 
S250 
6325 
6530 
6530 

6769 
6600 

6816 
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Re- 

Applica- 
tion No. 

Applicant 

newal 

of 
exemp- 
tion 

7205-X 

U.S.  Department  of  Defense, 

Fails  Chorcfi,  VA 

7205 

7235-X 

Uixfer  USA  Ltd.,  Riverside.  CA 

(See  Footnote  1) 

7325 

7607-X 

The  Foxtxxo  Co..  South  Nof- 

wraHc.  CT 

7607 

7753-X 

FMC  Cofp.,  Philadelphia,  PA... 

7753 

7835-X 

Sunoz  Inc.,  Charlotte,  f^ 

7935 

-  7835-X 

Lincoln  Big  Three,  Inc.,  Baton 

Rouge,  LA 

7835 

7907-X 

Hercules,  Inc..  Wilmington,  DE .. 

7907 

7907-X 

C-4-L  Inc.,  North  York.  Ontar- 

io. Canada 

7907 

8006-X 

Eai^Me   Novelty  Corp..   Am- 

sterdam. NY 

8006 

81B0-X 

Dow  Coming  Corp.,  Midland, 

Ml 

8180 

8230-X 

Seastar    Chemicals.    Sidney. 

British  Coiun4>ia.  CN 

8230 

8244-X 

Vann  Systems,  a  Division  of 

Halliburton  Co..  Houston.  TX.. 

8244 

8244-X 

HaMfeurton  Services,  Duncan. 

OK 

8244 

8278-X 

Maintenance          Mechanical 

Corp..  Houston,  TX 

8278 

8307-X 

U.S.  Department  of  Defense, 

Fans  Church.  VA 

8307 

8445-X 

Monsanto  Chemical  Co..  St 

Louis,  MO 

8445 

8445-X 

Aqua-Tech,  Inc..  Port  Wash- 

ington, W1 

8445 

8445-X 

U.S.  Department  of  Defense. 

Falls  Church.  VA 

8445 

e44&-X 

The  Dow  Chemical  Co..  Mid- 

land, Ml 

8445 

8445-X 

McDonnell    Aircraft   Co.,    St 

Louis,  MO 

8445 

8445-X 

DowBrands,  Indianapolis.  IN 

8445 

8453-X 

Pacco  Inc.,  So.,  Olympia,  WA... 

8453 

8453-X 

B  Dorado  Chemical  Co..  St 

Louis,  MO 

8453 

8602-X 

Minnesota  Valley  Engineering. 

Inc.  New  Prague.  MN 

8602 

8698-X 

Taykx-Wharton.    Inc.,    Theo- 

dore, AL 

8698 

e708-X 

Great  Lakes  Chemical  Corp., 

El  Dorado,  AR 

8708 

871 6-X 

Whittaker-Yardney  Power  Sys- 

tems, Waltham.  MA 

8716 

8716-X 

Cyprus    Foote    Mineral    Co.. 

Maivem.  PA' 

8716 

8750-X 

Applied  Companies.  San  Fer- 

nando. CA 

8750 

8772-X 

Akzo  Chemwals  Inc.,  Chicago. 

IL...._ 

8772 

890 1-X 

Great  Lakes  Chemk»l  Corp.. 

El  Dorado.  AR 

8901 

891 5-X 

Unkxi       Carbide       Industrial 

Gases,  Inc..  Danbury,  CT « 

8915 

B988-X 

Schkjmberger  Well   Senhces, 

Houston,  TX 

8988 

9047-X 

Unde  Gases  of  the  Southeast 

9047 

9047-X 

Union       Carbkte       Industrial 

Gases.  Inc.,  Danbury,  CT 

9047 

9047-X 

Unde  Gases  of  the  West  San 

RaiTion,  CA 

9047 

9047-X 

Linda  Gases  of  Florida,  Inc.. 

Tampa,  FL 

9047 

9047-X 

Linde  Gases  of  Southern  CaK- 

fomia.  Inc..  Santa  Ana,  CA 

9047 

9047-X 

Linde  Gases  of  the  South. 

Ina,  Houston,  TX 

9047 

9047-X 

Unde  Gases  of  the  Mid-Atlan- 

tte.  Inc.,  Moorestown,  NJ 

9047 

9047-X 

Unde    Gases   of    the    Great 

Lakes,  Inc.,  Cleveland,  OH 

9047 

9047-X 

GenEx.  Ltd..  Des  Moines,  lA 

9047 

Applica- 
tion No. 


9047-X 

9047-X 

9047-X 

9047-X 
9066-X 

9066-X 

9114-X 

911 6-X 

9130-X 

9130-X 

9130-X 
9144-X 

0149-X 
9169  X 

9174-X 
9312-X 

9355-X 

9380-X 

9436-X 

9456-X 

9456-X 

9460-X 

9464-X 
9480-X 

9480-X 
9506-X 
951 2-X 
9530-X 
9536-X 
961 0-X 
971 7-X 
9728-X 
9751 -X 
9755-X 
9769-X 
9769-X 
9780-X 
9782-X 
9797-X 


Applicant 


Linde  Gases  of  the  Midwest, 
Inc.,  Chicago,  IL 

Unde  Puerto  Rico,  Inc., 
Gurabo,  PR 

Unde  Gases  of  of  New  Eng- 
land. Inc..  West  Hartford,  CT 

UNIGAS,  Inc..  Mercedita,  PR.... 

BMW  of  North  America.  Inc., 
Montvale.  Hi 

Porsche  Cars  North  America, 
Inc.,  Reno.  NV 

AT4T  Technotogies,  Inc.. 
Lee's  Summit  MO 

Hoover  Group,  Inc.,  Beatrice, 
NE 

Great  Lakes  Chemk^  Corp., 
El  Dorado,  AR 

Hydrotech  Ghemfcal  Corp.. 
Marietta.  GA 

din  Chemicals.  Stamford,  CT... 

Cajun  Bag  &  Supply  Co.. 
Crowley.  LA 

Ethyl  Corp..  Baton  Rouge,  LA... 

PASCO  Zinc  Corp.  (formerty 
Pacifk:  Sm«lting),  Torrance, 
CA ....._ 

McDonnell  Aircraft  Co.,  St 
Louis,  MO 

Natkjnal  Aeronautk»  A  Space 
Administration  (NASA), 
Washington.  DC 

Eastman  Kodak  Co.,  Roches- 
ter, NY 

ARCO  PHe  Line  Co.,  Inde- 
pendence, KS  ♦ 

Unkxi  CartMe  Industrial 
Gases,  Inc.,  Danbury,  CT 

General  Electic  Co.,  Water- 
ford,  NY 

Dow  Coming  Corp.,  Mkjiand, 
Ml .^ 

Tracor  Aeros^ce.  Inc..  East 
Camden,  AR 

Broco,  Inc.,  RiBlto,.CA 

E.  I.  du  Pont  de  Nemours  & 
Company,  Inc.,  Wilmington, 
DE » 

Air  Products  and  Chemicals, 
Inc.,  Allentown,  PA 

Akzo  Chemk^s  Inc.,  Chnago, 
IL 

Bryson  Industrial  Services, 
Inc.,  Lexingtxi,  SC 

Natk>nal  Refrigerants,  Inc., 
Plymouth  Meeting,  PA 

Transway  Systems,  Inc., 
Stoney  Creek.  Ont  Canada .. 

Federal  Cartridge  Co.,  Anoka. 
MN ^ 

Mobay  Corp.,  Kansas  City, 
MO >. 

Smith  Systans  Operation, 
Corpus  Christi,  TX 

C-l-L  Inc.,  North  York,  Ont, 
Canada 

Explosive  Tachnotogy,  Inc.. 
FairiieW.CA 

Aqua-Tech,  Inc.,  Port  Wash- 
ington, Wl...„ 

Safety-Kleen  Envirosystems 
Co.,  Inc.,  Manati,  PR 

MajestK  Lijbricating  Co., 
Tulsa,  OK  ..„ 

Grumman  A^aft  Systems, 
Bethpage.  NY 

Natkxul  Aerorautes  &  Space 
Administration  (NASA), 
Washington,  DC 


Re- 
newal 

of 
exemp- 
tion 


9047 

9047 

9047 
9047 

QHAA 
*fUDO 

9066 

9114 

9116 

9130 

9130 
9130 

9144 
9149 

9169 
9174 

9312 

9355 

9380 

9436 

9456 

9456 

9460 
9464 

9480 
9480 
9506 
9512 
9530 
9536 
9610 
9717 
9728 
9751 
9755 
9769 
9769 
9780 
9782 

9797 


Applica- 
twn  No. 


9822-X 
98e9-X 
9971 -X 
10028-X 
10184-X 
10192-X 
10196-X 


Applicant 


U.S.  Department  of  Defense, 

Falls  Church,  VA 

Assmann   Corp.   of   America, 

Garrett  IN" 

Fisher    Scientrfic    Co.,    Fair 

Lawn,  NJ» 

E.I.  Du  Pont  De  Nemours  & 

Co.,  Wilmington,  DE  ' 

Union       Carbide       Industrial 

Gases  Inc.,  Danbury,  CT  ■ 

Eli  Ully  and  Co.,  kxjianapolls, 

IN  » „ 

Penox  TechnotogiOs  Inc.,  Pitt- 

ston,  PA  '0 


Re- 
newal 

of 
exemp- 

tx>n 


9822 
9889 
9971 
10028 
10184 
10192 
10196 


■  To  renew  and  modify  FRP-S  cylinder  standard  to 
requrie  3000  psi  minimum  sheor  strength  Instead  of 
5000  psi. 

■To  auttK>rize  reuse  of  55-galk)n  capacity  DOT- 
17C  drums  exempt  from  certain  reconditkxwig  re- 
quirements wtien  shipping  lithiiim  metal,  classed  as 
a  flammable  sohd  between  varkxis  company  facili- 
ties. 

<  To  authorize  atmospheric  gases,  helkim,  tetra- 
fluoromethane  or  mixtures  thereof  containing  up  to 
21  percent  oxygen,  classed  a  nonflammable  gas  and 
mixtures  of  atmospheric  gases  (except  oxygen). 

*  To  authorize  two  15  gaHon  sump  tanks  and  one 
15  gallon  or  one  38  galkxi  sunp  tank  containing  a 
flammable  ttqukl,  n.o.s.  to  be  shipped  on  a  2-ton 
truck. 

*  To  authorize  polythylene  portable  tanks  contain- 
ing certain  corrosive  Uqinds,  flanimat>le  Kquds,  or  an 
oxidizer  to  be  shipped  in  offOonal  metal  frames. 

*To  authorize  rail  freight  and  cargo  vessel  as 
additional  modes  of  transportatkm. 

^  To  modify  the  exemption  to  authorize  DOT  spec- 
ifwatnn  112A200W  tank  cara  for  shipment  of  di- 
methyl sulfate,  classed  as  a  corrosive  material. 

■To  reissue  exemptnn  originally  issued  on  an 
emergency  basis  to  authorize  viipnient  of  a  specifk: 
gas  mixture  In  D0T-4BW  cylinder  retested  In  accord- 
ance with  Sectkxi  173.34(e)(9H10)  modes  1,  2,  3. 

■To  renew  exemptnn  issued  on  an  emergency 
basis  to  authorize  shipment  of  Isoprqpyl  Ateohol 
classed  as  a  flammable  Ikyjki  in  a  DOT  Speciflcation 
12B  flberboard  box  with  handlwles  by  modes  1,  2, 
and  4). 

">  To  reissue  exemptk>n  issued  on  an  emergency 
basis  to  authorize  the  manufacture,  mark  and  sell  of 
non-DOT  cylinders  similar  to  0OT-4L  for  shipment 
of  oxygen  classed  as  non-flarrfmable  gas  by  modes 


Parties 

Applk»- 
tonNo. 

Applicam 

to 

exemp- 

tk>n 

6016-P 

Unde    Gases    of    the    Great 

Lakes.  Inc.,  Oevoland,  OH 

6016 

6874-P 

Sino  Pacific  Trading  Co.,  Bris- 
bane, Queen's  Land,  Aus- 

tralia  

6874 

6874-P 

Nevada  Cherrocals,  Inc.,  Salt 

Lake  City,  UT 

6874 

6874-P 

Mining   Sen/Kes   lntematk>nal 

(MSI),  Salt  Lake  City,  UT 

6874 

7052-P 

Envirortinental    Paciflc    Corp., 

Lake  Oswego,  OB 

7052 

7835-P 

WeMers     Supply     Company 

(VifESCO),  BiHerita,  MA 

7835 

8009-P 

Martin    Gas   Transport,    Inc., 

Palm  Harbor,  FL 

8009 

8156-P 

National     Specialty     Gases, 

Durtiam,NC 

8156 

8214-P 

Mitsubishi    Motor    Sales    of 

Amortea,  Inc.  Cifinn.  CA 

8214 

8426-P 

GaNighen.  Inc.  Vemura.  CA. ...... 

8426 

8445-P 

Dow  Coming  Corp..  MUtand, 

Ml — 

6445 

8451 -P 

Trojan  Corp..  Allenlown,  PA J 

8451 
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Applica- 
tion No. 


Applicant 


'  Parties 
i      to 
exemp- 
tion 


6451 -P 


e451-P 

e5i8-p 

851 9-P 


8931-P 


9271-P 


9331 -P 


9632-P 


971 1-P 


9741-P 


9845-P 


10054-P 


10094-P 


10184-P 


10188-P 


1018e-P 


Corp.. 


United     TechnoiOQifs 
San  Jose,  OA 

Taliey  Defense  Systems,  INc. 
Mesa,  fiiZ 

Gailighen,  Inc.,  Ventora,  CA 

Lykes  Brothers  SteamsiJip 
Company,  Inc..  New  Orle- 
ans,  LA 

Marsulex.  Inc.  Ncrlh  York. 
Ontario,  Canada 

The  Atchison,  Topeka  and 
Santa  Fe  Railway  Co.,  Chi- 
cago, IL 

Arbright  &  Wilson  Americas, 
Toronto,  Onf.,  Canada,  To- 
ronto, Ont,  Canada 

9610-P  I  ACTIV   InduslPes,   Inc..   Ksar- 
neysville,  WV 

Chemiral  Industnes  of  North- 
em  Greece  (SICNG),  541.10 
Thessak5niki,  Greece _.. 

Fuji  Photo  Film  USA,  Inc., 
Elmsford,  NY' 

Batteries  Recovery  Servicea, 
Inc.  (B.R.S.).  Medley,  FL 

Marsulex,  Inc.,  North  Yortc, 
Ontano,  Canada 

The  Atchison,  Topeka  aryj 
Santa  Fe  Reulway  Co.,  Chi- 
cago, IL 

Air  Pnaducts  and  Chemk:als, 

Inc.,  Allentown,  PA 

10184-PYUnde    Gases    of   the   South, 
Inc.,  Houston,  TX 

Linde  Gases  of  of  the  South- 
east, Inc.,  Wilmington,  NC 

Chevron  Pipe  Line  Co.,  San 
Francisco,  CA 

Point  Arguello  Pipeline  Co., 
San  Francisco,  CA 


8451 

8451 
8518 


85  •'S 
8931 

9271 

9331 
9610 

9632 
9711 
9741 
9845 

10054 
10094 
10184 
10184 
10188 
10188 


'  Request  party  status  and  to  authorize  an  alter- 
nate type  packaging  consists  of  a  2.1  gallon  polyeth- 
ylene container  packaged  in  a  (ibertxjard  box. 

This  notice  of  receipt  of  application  is 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  July  21, 1989. 
).  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  B9-17620  Filed  7-27-«9;  8:45  am] 

BILUNG  CODE  4910-40-M 


UNITED  STATES  INFORMATION 
AGENCY 

Cufturaily  Significant  Objects  Imported 
for  ExhitMtion 

Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1905  (79  Stat.  985,  22  U.SC.  2459], 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  8.5-5  of  June  27, 
1985  (50  FR  27393.  July  2.  1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "International 
Impressions:  Recent  Prints  from 
Belgium's  Frans  Maaereel  Center"  (see 
list  '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Georgia 
Museum  of  Art  in  Athens.  Georgia, 
beginning  on  or  about  October  21, 1969 
to  on  or  about  December  3, 1939.  is  in 
the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 
Richard  H.  Swan, 
Acting  General  Counsel. 

Date:  July  21. 1989. 

[FR  Doc.  89-17600  Filed  7-27-89;  8:45  am) 

BILUNG  CODE  8230-<)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Readjustment 
Problems  of  Vietnam  Veterans;  Notice 
of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Pub.  L.  92-463 
that  a  meetmg  of  the  Adviscry 


'  A  copy  of  this  list  may  be  ob'ained  by 
contacting  Ms.  Lorie  J.  Nierenbei'g  of  the  Office  of 
the  General  Counsel  of  USIA  The  telephone 
number  is  202-485-a827.  and  the  address  is  Room 
700.  U.S.  Information  Agency.  301  4th  Street  SW.. 
Wdshinglon.  DC  20547. 


Committee  on.  Readjustment  Problems  of 
Vietnam  Veterans  will  be  held  August  9 
and  10. 1989.  This  is  a  regularly 
scheduled  meeting  for  the  purpose  of 
reviewing  VA  and  other  relevant 
services  to  Vietnam  veterans  and  to 
formulate  Committee  recommendations 
and  objectives.  The  meeting  on 
Wednesday.  August  9. 1389.  will  be  held 
in  the  Omar  Bradley  Conference  Room 
at  VA  Central  Office.  810  Vermont 
Avenue  NW..  Washington.  DC  20420. 
The  following  day's  meeting  will  be  held 
in  Room  119  at  VA  Central  Office. 

The  mee*:ng  on  August  9  will  begin  at 
9  a.m.  and  conclude  at  4  p.m.  The  days 
a-^enda  will  consist  of  internal 
Committee  planning  and  work  activities 
to  include  special  task  group  reports, 
subcommittee  assignments,  plans  for 
future  objectives  and  field  visits,  and 
review  of  Committee  organization  and 
role.  The  meeting  on  August  10  will 
begin  at  8  a.m.  and  conclude  at  4  p.m. 
The  second  day's  agenda  will  consist  of 
a  report  on  the  interagency  liaison 
activities  and  service  availability 
regarding  recently  separated  military 
perscrnel,  an  update  on  the  new 
.National  Center  for  Post-Traumatic 
Stress  Disorder,  an  update  on 
Readjustment  Counseling  Service  with 
particular  attention  to  contract 
programs,  and  a  discussion  on  the 
coordination  of  treatment  and 
compensation  of  PTSD.  Both  days' 
meetmgs  will  be  open  to  the  public  up  to 
the  seating  capacity  of  the  room. 

Due  to  limited  seating  capacity  of  the 
room,  those  who  plan  to  attend  or  who 
have  questions  concerning  the  meeting 
should  contact  Arthur  S.  Blank,  Jr.,  M.D.. 
Director.  Readjustment  Counseling 
Service,  Department  of  Veterans  Affairs, 
(phone  number:  202-233-3317/3303). 

Due  to  delays  in  administrative 
processing,  this  notice  provides  less 
than  15  days  advance  notice  to  the 
public. 

Dated:  July  25. 1989. 

By  direction  of  the  Secretary. 
Sylvia  Chavez  Long, 
Committee  Management  Officer 
[FR  Doc.  89-17760  Filed  7-27-89;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  54,  No.  144 
Friday,  July  28.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 

August  2, 1989. 

PtACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202]  452-3204. 
You  may  call  (202]  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 


holding  company  applications  scheduled 
for  the  meeting. 

Dated:  July  25. 1989. 
Jennifer  ].  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  89-17762  Filed  7-25-89;  4:51  pm] 

BILUNG  COOE  621(M>1-M        j 

FEDERAL  DEPOSIT  INSURANCE 

corporation  i 

Agency  Meeting  ' 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:21  a.m.  on  Friday,  July  21, 1989,  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  matters 
relating  to  an  assistance  agreement 
pursuant  to  section  13(c)  of  the  Federal 
Deposit  Insurance  Ac^  and  (2)  matters 
concerning  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 


of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(cK8),  (c)(9)(AKii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington.  DC.      j 

Dated:  July  25, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  87-17785  Filed  7-26-89;  8:45  am] 
BILUNG  COOE  6714-01-M 
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Corrections 


Tl.js   section   of  the   FEDERAL   REGISTER 
contains  ediiorlal  corrections  of  previously 
published  Presidential,   Rule,  Proposed 
Rule,  aad  Notice  documents.  These 
corrections  ars  prepared  by  the  Otfiro  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 

iSSU3. 


FEDERAL  COMMUNICATIONS 
COMMtSS!C?J 

[Report  No.  1737] 

Pstiliors  for  Reconsideration  and 
ClJriticrtion  of  Actions  In  Rule  Making 
Proc2edings 

Correction 

In  notice  document  89-17084  beginning 
on  page  30601  in  the  issue  of  Friday.  July 
21, 1939,  make  the  following  correction: 

O.T  page  30601,  in  the  3rd  column,  in 
tlie  1st  paragraph,  in  the  13th  line, 
"[insert  dale  of  16  days  after  FR  pub 
date]"  .should  read  "August  7, 1389". 

EiLLtrJG  CODE  1M5-01-D 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  80N-0357] 

RiN  0905-AA06 


Hair  Grower  and  Hair  Loss  Prevention 
Drug  Products  for  Over-the-Counter 
Human  Use 

Co.Tcc'i.'on 

In  rule  document  89-lr.9.'5  boeinning 
on  page  28772  in  the  issue  of  Friday.  July 
7, 1989,  make  the  following  coirertions: 

1.  On  parole  28772,  in  the  2nd  column, 
in  the  second  complete  paragraph,  in  the 
10th  line,  "1939"  should  read  "1S90". 

2,  On  page  28774,  in  the  first  column, 
in  the  last  li.'^e,  "is"  should  read  "in". 

BILLiKC  cone  1f:a5.{!1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  314  and  320 
[Docket  No.  85N-0214] 

RIN  0905-AB63 

Abbreviated  New  Drug  Application 
Regulations 

Correction 

In  proposed  rule  document  89-16024 
beginning  on  page  28872  in  the  issue  of 
Monday.  July  10, 1989,  make  the 
following  corrections: 


Federal  Register 

Vol,  54.  No.  144 

Friday,  July  28.  1989 


§314.127    [Corrected] 

1.  On  page  28933,  in  the  third  column, 
in  §  314.127(h){2)(i){C).  in  the  second  and 
fourth  lines,  "parental"  should  read 
"parenteral". 

§320.1    [Corrected] 

2.  On  page  28938,  in  the  third  column, 
in  the  section  heading  reading  "329 

§  320.1  Definitions.",  remove  "323". 


BtLUN3  CODE  15GM1-0 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192, 193,  and  195 

(Docket  No.  PS-108,  AmdL  No.  192-64, 193- 
6,  and  195-41] 

RIN  2137-A368 

Incorporation  by  Reference  of 
Portions  of  American  Petroleum 
Institute  Standard  1104,  Seventeenth 
Edition,  19S8 

Correction 

In  rule  document  89-15435  beginning 
on  page  27881  in  the  issue  of  Monday, 
July  3, 1989.  make  the  following 
correction: 
Appendix  A  to  Port  193  [Corrected] 
On  page  27882,  in  the  third  column,  in 
amendatory  instruction  4,  in  the  fourth 
line,  "188"  should  read  "1988". 

BILUVQ  COOE  ISOS^i-O 


Friday 

July  28,  1989 
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Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 

Powered  Platforms  for  Building 

Maintenance;  Final  Rule 


/^. 


31408 


I 

Federal  Register  /  Vol.  54,  No.  144  /  Friday.  July  28,  1989  /  Rules  and  Regulations 


DEPARTMENT  OF  LABOR 

OccupatkMUil  Safety  and  Health 
Admlnlatration 

29  CFR  Part  1910 
[Dock«t  No.  S-700  A] 
RIN  121S-AA33 

Powered  Platform*  for  Building 
Maintenance 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

action;  Final  rule. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
amending  its  Standard  for  Powered 
Platforms  for  Building  Maintenance,  29 
CFR  1910.66.  Subpart  F,  to  allow  the  use 
of  alternative  stabilization  systems.  The 
standard  had  allowed  only  stabilization 
systems  which  provided  continuous 
positive  means  of  engagement  between 
the  platform  and  the  building  facade. 
Such  systems  had  proven  to  be 
irfeasible  for  application  to  many  new 
buildings  with  discontinuous  vertical 
facades.  In  addition,  the  amendment 
updates  existing  requirements  using 
performance-oriented  language,  expands 
the  scope  to  include  coverage  of  interior 
installations  (atriums]  and  includes 
requirements  for  emergency  planning, 
employee  training  and  personal  fall 
protection  for  employees  using  powered 
platforms. 

EFFCCnVE  date:  lanuary  24, 1990. 
address:  In  compliance  with  28  U.S.C. 
2112(a),  the  Agency  designates  for 
receipt  of  petitions  for  review  of  the 
standard.  The  Associate  Solicitor  for 
Occupational  Safety  and  Health,  Office 
of  the  Solicitor,  Room  S-4004,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW..  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  lames  F.  Foster,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N3649,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210,  (202)  523-8148. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A  powered  platform  is  a  suspended, 
manned  platform  that  is  installed  on  a 
building  and  is  used  to  maintain  the 
building  facade.  It  is  part  of  an 
installation  which  consists  of  the 
working  platform,  suspension  means, 
fall  arrest  systems  and  the  requisite 
operating  and  control  devices. 

The  previous  OSHA  powered 
platform  standard  (29  CFR  1910.66), 
adopted  in  1971,  required  that  all 
platforms  be  stabilized  by  direct 


attachment  to  continuous  guide  rails  in 
the  building  facade,  whenever  the 
building  height  is  greater  than  130  feet 
(39.6  m)  in  height.  For  structures  loss 
than  130  feet  (39.6  m)  in  height, 
continuous  guide  rails  were  not 
required,  but  the  platform  had  to  be 
equipped  with  building  face  rollers-and 
angulated  suspension  wire  ropes,  which 
would  cause  the  platform  to  exert 
pressure  against  the  building  facade. 
The  purpose  of  these  requirements  was 
to  stabihze  the  platform  while  it  is  in  use 
by  absorbing  wind  forces  and  horizontal 
forces  caused  by  personnel  movement 
on  the  platform. 

During  tin  vears  immadiately 
followini^  the  prornulgatiun  of  the  OSHA 
standard,  most  high  rise  buildings  were 
designed  with  straight  building  facades. 
This^design  adapted  readily  to  the 
continuous  guiderail  requirement.  In 
recent  years,  howevar,  architecib  have 
also  been  designing  buildings  with 
multiple  vertical  plant-s,  setbacks  and 
complicated  corner  ajrangemen.s.  These 
design  changes  may  bo  the  result  of 
aesthetic  considerations  or  an  effort  to 
conserve  energy.  Energy  costs,  for 
example,  have  led  to  building  designs 
with  fewor  and  smaller  windows. 
proJGCtinjj  awnings  to  reduce  cooling 
needs  and  recessed  windows  to  provide 
insulation  from  outside  temperatures. 

These  changes  in  building  design  have 
often  made  it  difficult,  infeasible,  or 
costly  to  use  continuous  guide  rails  on 
many  building  facades.  As  a  result,  the 
new  designs  for  high  rise  buildings  have 
been  responsible  for  the  development  of 
new  types  of  stabilization  systems  for 
powered  platforms.  These  new  systems 
have  provided  employers  the 
opportunity  to  select  appropriate 
stabilization  equipment  that  is  capable 
of  providing  equivalent  safety  for 
workers  and  significant  cost  savings. 

The  previous  OSHA  powered 
platform  standard  did  not  address  or 
allow  this  developing  technology,  and 
OSHA  had  received  a  significant 
number  of  requests  for  variances  from 
the  standard.  These  requests  addressed 
the  use  of  alternate  stabilization 
systems  on  newly  designed  single  and 
multiple  faced  buildings,  and  allowed 
for  employee  fall  protection  and 
platform  related  training.  However, 
while  these  requests  were  often 
successful,  the  OSHA  variance  process 
is  a  regulatory  procedure  that  can  result 
in  delays,  and  which  must  be  pursued 
for  each  project.  A  compliance  directive, 
OSHA  Instruction  STD  1-3.3,  was  issued 
by  OSHA  in  November  1982  to  allow 
intermittent  stabilization  in  some 
circimistances,  but  it  is  limited  in  scope 
and  cannot  address  the  rapid  changes  in 


building  design  and  related  platform 
stabilization  methods. 

A  need  existed,  therefore,  to  update 
the  OSHA  standard  to  address  alternate 
stabilization  systems  for  the  purpose  of 
providing  industry  with  alternate 
methods  of  adapting  to  the  new  building 
designs.  At  the  same  time,  an  updated 
standard  would  have  to  continue  to 
provide  employers  with  an  equivalent 
level  of  safety  and  to  improve  safety 
where  possible  in  other  areas  of 
powered  platform  work.  For  these 
reasons,  OSHA  began  the  rulemaking 
process  for  amending  the  OSHA 
standard  covering  powcjed  i.la'.fomis. 

n.  History  of  Regulation 

The  previous  OSHA  standani  f^r 
powered  platforms  (29  CI  R  IfilCftti)  was 
promulgated  in  1971  from  a  national 
consensus  standard  (Amfirican  National 
Standards  Institute  (ANSI)  A120.1-1970) 
under  section  6(a)  of  the  Occupational 
Safety  and  Health  Act  of  1970.  29  U.S.C. 
655(a'). 

In  the  response  to  the  need  for 
employers  to  select  alternate 
stabilization  systems  to  the  system 
required  in  the'  OSHA  standard.  OSHA 
published  an  Advance  Notice  of 
Proposed  Rule.making  (ANPR)  in  the 
Federal  Register  on  February  11, 1983 
(48  FR  6368).  The  ANPR  solicited  data 
and  views  regarding  the  appropriate 
content  and  scope  of  an  amendment  to 
29  CFR  1910.66.  Information  was  sought 
on  alternate  stabilization  systems  and 
the  need  to  revise  or  add  other 
provisions  in  this  section.  Also,  the 
ANPR  addressed  a  number  of  issues 
pertinent  to  the  standard.  First,  is  there 
a  need  for  the  development  of 
performance  criteria  in  addressing 
hazards  associated  with  stabilization 
systems?  Second,  what  should  OSHA 
require  in  the  identification,  design, 
maintenance  and  use  of  alternate 
stabilization  systems?  Third,  what  are 
the  best  methods  for  the  training  of 
employees  in  the  inspection  and 
operation  of  powered  platforms?  Fourth, 
should  more  comprehensive  criteria  be 
developed  for  fall  protection  systems? 
Fifth,  should  appropriate  changes  be 
made  in  the  standard  to  reflect  changes 
in  industry  practice  and  changes  in 
related  provisions  of  OSHA's  General 
Industry  Standard?  Sixth,  what 
limitations  should  be  placed  on 
operating  powered  platfbrms  under 
severe  weather  conditions? 

The  ANPR  invited  interested  persons 
to  submit  written  comments  on  the 
issues  raised  in  the  ANPR  by  March  14, 
19B3.  The  comment  period  was  extended 
to  May  16, 1983  (48  FR  14005)  in 
response  to  commenters  who  requested 
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additional  time  to  make  their 
submissions.  Thirty  written  conunoits 
were  received  in  addition  to  seven 
requests  for  extending  the  c<Hmiient 
period.  Commenters  recommended  that 
OSHA  use  performance  criteria  in 
addressing  alternate  stabilization 
systems:  require  training  of  employees 
in  the  operation  of  powered  platforms; 
notify  building  ownra^  of  installation 
deficiencies  and    mend  the  current 
standard  to  reflect  changes  in  related 
OSHA's  General  Industry  Standards 
and  ANSI  standards.  Also,  information 
and  data  were  received  in  response  to 
the  specific  issues  raised  in  the  ANPR. 

On  lanuary  22. 1985,  OSHA  published 
(50  FR  2890)  a  proposed  amendm^it  of 
its  powered  platform  standard.  The 
Notice  of  Proposed  Rulemaking  (NPRM) 
invited  interested  persons  to  submit 
written  comments  on  the  proposed 
standard  and  to  Hie  objections  and 
requests  for  a  public  hearing.  The 
original  date  for  the  close  of  the 
comment  period  was  set  for  March  25, 
1985,  but  was  subsequenUy  extended,  at 
the  request  of  commenters,  to  June  3, 
1985  (50  FR  15756). 

OSHA  reopened  the  comment  period 
on  June  26, 1985  to  permit  the  filing  of 
written  comments  on  the  Preliminary 
Regulatory  Impact  Assessment  (PRIA), 
which  had  not  been  available  for  public 
review  during  the  earlier  comment 
period.  Written  comments  on  the  PRIA 
were  to  be  received  by  August  1, 1985 
(50  FR  27307).  Forty-nine  written 
comments  were  received,  including  nine 
requests  for  a  hearing.  These  comments 
identiBed  seven  primary  issues: 

1.  Should  the  equipment  that  is  used 
to  maintain  the  elevated  interior  of 
l)uildings  (atriums)  be  addressed  in  a 
separate  standard,  or  should  the 
proposal  be  revised  to  address  atriums? 

2.  Is  there  a  need  for  a  limit  on  the 
horizontal  movement  of  an 
intermittently  stabilized  platform? 

3.  Should  OSHA  modify  the  proposed 
requirement  that  a  secondary 
suspension  system  be  used  in 
conjunction  with  horizontal  lifelines,  if 
vertical  lifelines  are  not  selected  for 
employee  fall  protection? 

4.  Shoukl  the  proposed  formula  for 
calculating  the  safety  factor  of  the 
suspension  wire  rope  be  amended,  if  the 
efficiency  of  the  rope  termination  is 
taken  into  accownt? 

5.  Shoukl  OSHA  retain  the  pn^wsed 
electrical  requirements,  such  as  a 
voltage  drop  limit  and  a  circuit 
disconnect  tvritch,  now  addressed  in  &e 
National  Electric  Code,  but  which  is  not 
addressed  in  OSHA's  electrical 
standard*  under  29  CFR  Part  1910, 
Subparts? 


6.  Should  OSHA  expend  its 
requirem«its  for  the  protection  of 
platform  members  if  heat  producing 
processes  or  corrosive  substances  are 
used  on  the  platform? 

7.  Shoukl  OSHA  require  that  written 
wori(  procedures  be  provided  for 
employee  training? 

In  addition  to  these  primary  issues, 
OSHA  requested  information  and 
suggestions  on  a  number  of  other  issues. 
These  issues  addressed  intermittent  aiMi 
button  guide  stabilization  systems, 
supported  equipment,  davit  sockets  and 
wei^t  limits,  wire  rope  terminations 
and  inspections,  cable  stabilization, 
platform  passage  and  roll  roof  carriage 
stability  and  personal  fall  arrest 
systems.  All  of  these  issues  are 
reviewed  in  the  Summary  and 
Explanation  of  the  Final  Rule  (Section 

rv). 

In  response  to  the  hearing  requests, 
OSHA  published  a  notice  of  inEormal 
hearing,  listing  these  issues,  on 
November  22. 1985  (50  FR  48222).  The 
informal  hearing  was  convened  by  Judge 
Leonard  N.  Lawrence  on  February  19. 
1966.  pursuant  to  section  6(b)(3)  of  the 
Act  (29  U.S.C.  655(b)(3))  and  29  CFR  Part 
1911.  The  hearing  included  testim<my 
from  25  witnesses.  Judge  Lawrence 
established  a  post-hearing  period  for  the 
submission  of  additional  conmients  and 
briefs  extending  through  April  13. 1988. 
In  response  to  requests  from  several 
hearing  participants  to  extend  the  time 
to  file  additional  data  and  evidence, 
Judge  Lawrence  extended  the  time  to 
receive  post-hearing  data,  evidence  and 
briefs  through  May  23, 1986. 

The  entire  record,  including  112 
exhibits  and  928  transcript  pages,  was 
certified  by  Judge  Lawrence  on  April  5. 
1988.  in  accordance  with  29  CFR  1911.17. 
Copies  of  materials  in  the  record,  as 
well  as  an  index  of  the  record,  may  be 
obtained  from  the  OSHA  Docket  Office, 
Room  N-2634.  Frances  Perkins  Building, 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

The  ftnal  standard  is  based  on  a  full 
consideration  of  the  entire  record  of  diis 
proceeding  including  materials 
discussed  or  relied  on  in  the  proposal, 
the  record  of  the  informal  hearing,  and 
all  written  comments  and  exhibits 
received. 

m.  New  Issues 

A.  Portable  Suction  Cups 

During  the  post-he£uing  comment 
period,  OSHA  received  a  suggesticn 
(EX.  50)  that  OSHA  should  investigate 
the  use  of  portable  suction  cups  ^azier 
type)  as  an  altnnate  raeans  of 
stabilizing  a  powered  platform. 
Although  the  suggested  alternative  was 


received  by  OSHA  very  late  m  the 
rulemaking  process,  OSHA  considered  it 
to  be  an  interesting  concept  and  sought 
by  letter  comments  (EX.  112)  from  all 
hearing  participants  on  its  possible  use. 
so  that  OSHA  would  have  a  basts  to 
reopen  the  rulemaking  and  offer 
guidelines  on  the  method,  if  appropriate. 

A  significant  number  of  commenters 
(EX.  48,  52,  54,  59,  68, 6&  78,  80,  85) 
opposed  the  use  of  ^azier  type  portable 
suction  cups  for  platform  stabilization. 
These  commenters  were  concerned  that 
the  suction  cups  would  require  extreme 
surface  cleanliness;  could  be  applied 
only  to  smooth  hard  surfaces  tMch  as 
glass  and  granite;  and  might  not  safely 
support  the  loads  imposed  on  them. 

In  addition,  they  expressed  concern 
that  the  building  curtain  wall  or  glass 
area  would  not  be  designed  to  sustain 
the  imposed  loading;  the  vacuum  could 
not  be  maintained  over  a  long  period  of 
time;  and  the  location  of  the  suction 
cups  on  the  building  would  be 
determined  by  the  operator  rather  than 
on  the  basis  of  an  engineering 
stabilization  system. 

One  commenter  (EX.  54)  stated  that  be 
could  not  support  the  use  of  suction  cups 
without  extensive  testing.  Even  if  such 
tests  proved  that  the  cups  would  support 
the  loads,  he  believed  it  was  essential 
that  the  operator  be  trained  in  their  care 
and  use  to  insure  that  the  cups  were 
kept  clean  enough  to  maintain  a  holding 
effect  at  the  building  face.  Also,  if  the 
cups  should  lose  their  vacuum,  they 
could  fall  and  injure  operators  on  t^e 
platform. 

In  support  of  the  use  of  suction  cups, 
one  commenter  (EX.  60)  believed  that 
these  cups  could  be  applied  to  existing 
buildings,  provifled  the  glass  or  building 
cutrtain  wall  could  support  the  imposed 
loads. 

Another  supporting  commenter  (EX. 
50,  86)  stated  that  although  the 
stabilization  device  had  not  been 
extensively  studied,  he  believed  that  an 
engineered  system  for  platform 
stabilization,  using  suction  cups,  was 
feasible  with  existing  technology.  He 
believed  that  a  properly  engineered 
system  would  provide  equivalent 
platform  stabilization  and  result  in 
substantial  installation  and  operating 
cost  savings.  This  commenter  noted  that 
suction  axf»  are  only  one  of  many  other 
devices  or  systems  which  could  be 
utilized  for  platform  stalulizatioa.  The 
others  include  permanent  magnets, 
electromagnets  in  the  building,  a 
vacuum  system  and  regenerative 
adhesives. 

OSHA  hcka  not  directly  addressed  the 
use  of  suctioD  cupt  as  stabilization 
devices  in  the  filial  rale,  since  there  is 
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insufficient  evidence  and  data  for  a 
standard  on  these  devices  at  this  time 
and  since  notice  and  comment  on  this 
specific  issue  was  not  provided.  OSHA 
notes  however  that  the  final  rule, 
requires  that  all  equipment  installations, 
including  stabilizing  components  such 
as  suction  cups,  would  be  designed  by  a 
professional  engineer,  paragraph 
(f](l)(i).  Therefore,  a  stabilization 
method,  such  as  suction  cups,  would  be 
acceptable  if  designed  by  a  professional 
engineer  and  equivalent  to  existing 
stabilization  methods  listed  in  the 
standard  (f)(5)(i)(F).  OSHA  intends,  as 
noted  in  Appendix  A,  item  11,  that  one 
acceptable  method  of  demonstrating  the 
equivalency  of  a  stabilization  method  is 
to  provide  an  engineering  analysis  by  a 
registered  professional  engineer.  Such 
an  engineering  analysis  would  address 
the  equivalency  of  a  proposed 
stabilization  method  in  its  function,  ease 
and  method  of  use,  durability  and 
adaptability  to  the  work  environment.  In 
addition,  the  analysis  would  determine 
the  capability  of  the  building  and  the 
stabilizer  devices  to  meet  the  required 
loading  and  other  relevant  safety 
criteria. 

B.  Level-Sensing  Devices 

During  the  informal  hearing  period,  a 
commenter  (TR  2/20,  p.  26) 
reconunended  that  OSHA  require  a  level 
sensing  device  on  the  platform.  This 
device  would  sense  an  out-of-level 
condition  (more  than  five  degrees]  on  a 
two-point  suspended  platform,  and 
discontinue  power  to  the  hoist  causing 
this  condition  until  the  platform  is 
brought  to  a  level  condition  by  the  use 
of  the  opposite  hoist  unit. 

This  commenter  claimed  there  have 
been  a  number  of  incidents  in  New  York 
City  where  a  platform  has  gotten  out  of 
level,  causing  it  to  become  jammed  in 
the  mullion  track.  This  condition 
necessitated  a  rescue  of  the  operators 
from  the  stranded  platform.  No  injury  or 
accident  data  was  provided  to  OSHA  to 
support  the  need  for  this  device. 

A  New  Yoric  State  official  (EX.  87],  in 
a  post  hearing  comment,  stated  that 
there  was  only  one  notable  incident 
(with  no  injury)  which  led  to  the 
inclusion  of  the  level-sensing  device 
requirement  in  the  New  York  safety 
standards.  New  York  is  currently 
considering  whether  it  should  change  its 
requirement  for  out-of-level  criteria  on 
platforms  from  five  degrees  to  ten 
degrees. 

Several  individuals  (TR  2/20,  pp.  70, 
109, 369]  who  gave  testimony  at  the 
hearing  disagreed  with  the  need  for 
requiring  a  level-sensing  device  on  a 
two-point  suspended  powered  platform. 
They  contended  that  since  employee 


operation  is  the  primary  reason  for  out- 
of-level  platforms,  if  employees  are 
properly  trained  in  platform  operation 
and  in  the  handling  of  emergencies  this 
would  prevent  the  occurrence  of  an  out- 
of-level  condition.  Since  a  mercury 
switch  is  used  in  the  device,  they  noted 
that  the  device  would  be  extremely 
sensitive  to  any  platform  vibration  or 
swaying,  and  that  this  vibration  or 
swaying  would  causa  the  switch  to  go 
on  and  off  continuously.  This  on  and  off 
operation  could  cause  the  hoist  motors 
to  operate  on  starting  currents  which 
can  eventually  contribute  to  a  motor 
burnout.  A  motor  burnout  could  place 
the  operators  in  jeopardy,  since  they 
would  be  stranded  oa  the  platform  until 
rescued. 

A  platform  manufacturer  (TR  2/20,  p. 
369)  testified  that  his  company's 
experience  with  these  devices  in  New 
York  has  convinced  him  that  these 
devices  are  unreliable,  costly  and  a 
major  source  of  maintenance  service 
calls. 

From  the  hearing  testimony  presented. 
OSHA  did  not  receive  sufficient 
evidence  of  an  employee  hazard  due  to 
out-of-level  platforms  to  warrant  the 
need  for  a  standard  requirement  on  this 
issue.  In  fact,  the  commenters  pointed 
out  that  the  device  itself  can  present 
imique  hazards  for  employees  when  it  is 
used.  OSHA  believes  that  employee 
training  in  the  operation  of  a  powered 
platform,  as  required  in  paragraph 
(i](l](i)>  Bnd  the  perception  by 
employees  of  an  out-of-level  platform 
would  prompt  them  to  take  the 
necessary  action  to  prevent  a  hazardous 
condition  from  occurring. 

rv.  Summary  and  Explanation  of  Final 
Rule  I 

The  final  standard  revising  29  CFR 
1910.66  follows  the  language  and  format 
of  the  proposal,  except  for  a  number  of 
changes  based  on  OSHA's  review  of  the 
entire  rulemaking  record.  The 
rulemaking  record  includes  the  written 
comments,  hearing  testimony,  data  and 
comments  submitted  during  the  hearing 
and  post-hearing  period. 

Following  is  a  discussion  of  the 
requirements  in  the  amended  powered 
platform  standard.  Hiis  preamble 
discusses  only  those  provisions  which 
were  addressed  by  public  comment  or 
testimony.  For  those  proposed 
provisions  for  which  no  post-proposal 
submissions  were  received,  and  which 
are  unchanged  from  the  proposed  rule, 
the  preamble  references  the  specific 
page  in  the  Notice  of  Proposed 
Rulemaking  of  January  22, 1985  (50  FR 
2890)  where  a  discussion  of  the 
provision  can  be  found.  The  numbers  in 
brackets  refer  to  specific  references  in 


the  comments  to  the  January  22, 1985 
proposal,  the  February  19, 1986  hearing 
Exhibits  (EX.),  and  hearing  transcript 
page  numbers,  e.g.  (TR  2/l9,  p.  100). 

OSHA  defines  the  scope  of  this 
standard  in  paragraph  (a).  In  most  major 
respects,  OSHA  has  retained  the  scope 
of  the  previous  powered  platform 
standard  and  of  the  proposal.  Thus, 
S  1910.66  continues  to  cover  powered 
platform  installations  for  building 
maintenance  which  are  permanently 
dedicated  to  maintaining  a  specific 
structure  or  group  of  structures.  OSHA 
has  expanded  the  previous  scope  to 
include  powered  platforms  used  to 
perform  maintenance  on  elevated 
interiors  of  buildings  (atriums),  as  well 
as  on  building  exteriors. 

OSHA  proposed  to  continue  to  limit 
this  standard  to  permanent  installations. 
Temporary  suspended  scaffolds  are 
presently  covered  by  29  CFR  1910.28(g) 
and  a  proposed  revision  of  that  standard 
is  scheduled  for  the  coming  year.  For 
this  reason  OSHA  did  not  raise  the  issue 
of  whether  to  incorporate  coverage  of 
temporary  scaffold  installations  into 
§  1910.66. 

During  this  rulemaking,  however, 
some  participants  questioned 
continuation  of  separate  standards.  One 
major  concern  recited  was  that 
permanent  and  temporary  installations 
use  similar  equipment  and  employees 
face  similar  hazards  and  therefore, 
these  installations  should  be  regulated 
by  the  same  standard  (see  EX.  9-30, 9- 
37),  and  testimony  of  Lee  B.  Herzog  (TR 
2/20,  p.  195).  Additional  comments 
noted  specific  deficiencies  in  29  CFR 
1910.28(g),  such  as  not  providing  scaffold 
stabilization  when  a  scaffold  is  moving 
between  work  stations.  (See  Lawrence 
R.  Stafford,  EX.  9-28,  TR  2/20,  p.  87;  Kurt 
W.  Daigel,  EX.  9-22;  TR  2/20,  p.  342.) 

On  the  other  hand,  other  participants 
noted  potential  problems  in  combining 
temporary  scaffolds  and  permanent 
platform  installations  in  one  standard. 
Safety  concerns  were  raised  by  both 
union  and  industry  groups.  Window 
Cleaners  Local  #16  (EX.  84]  and  the 
Scaffold  Industry  Association  (EX.  9-40) 
contended  that  inclusion  of  the 
temporary  units  in  the  proposal  would 
impose  requirements  on  these  units  that 
would,  in  effect  reduce  the  nimiber  in 
use.  The  imion  claimed  that  such  a 
reduction  would  reduce  the  number  of 
jobs  for  employees  operating  these 
temporary  units.  Economic  concerns 
were  cited  by  Joseph  Puccinelli  of 
Safeway  Steel  Products  (TR  2/20,  p.  276] 
and  the  Window  Cleaning  Contractors 
Association  (TR  2/20,  p.  474],  who 
speculated  that  if  the  more  expensive 
requirements  of  S  1910.66  were  imposed 
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on  temporary  units,  this  would  result  in 
leso  frequent  building  maintenance  and 
losses  for  companies  performing 
maintenance. 

OSHA  appreciates  the  concerns  and 
suggestions  presented  by  commenters 
and  hearing  participants  during  this 
rulemaking  proceeding  on  the  subject  of 
temporary  suspended  scaffolds.  OSHA 
has  summarized  the  comments  received 
on  this  subject,  and  has  presented  them 
here  to  provide  a  public  record  of  the 
concerns  expressed  by  the  interested 
parties.  However,  as  noted  previously, 
temporary  suspended  scaffolds  are 
presently  covered  in  §  1910.28(g)  and  a 
proposed  revision  of  this  standard  is 
scheduled  for  the  coming  year. 
Comments  on  temporary  units  received 
in  the  pr^ent  rulemaking  will  be  more 
properly  addressed  at  the  time  of  that 
proposed  revision.  Addressing  those 
comments  in  this  rulemaking  would 
delay  both  rulemakings  because  of  the 
need  to  evaluate  differing  technical  and 
economic  issues.  Paragraph  (a)  has  been 
reworded  to  clarify  the  exclusion  of 
temporary  suspended  scaffolds  from 
coverage  by  this  standard. 

In  the  Notice  of  Hearing  of  November 
22, 1985  (50  FR  48222),  OSHA  requested 
comment  on  whether  the  coverage  of 
platform  installations  used  to  maintain 
the  elevated  interior  of  buildings 
(atriums)  should  be  addressed  in  a 
separate  standard  or  whether  the 
proposed  paragraph  (b)(1)  which  applied 
only  to  "exterior  maintenance"  should 
be  revised  to  address  atriums.  This 
question  was  addressed  by  a  number  of 
commenters  (EX.  9-10,  9-25,  9-31  9-35, 
9-45;  14-1, 14-3;  15-4, 15-8. 15-13, 15-18; 
50)  and  hearing  participants  (TR  2/l9, 
pp.  50, 170, 171, 178,  203,  229,  239;  TR  2/ 
20,  pp.  31.  85,  86,  98,  315,  334,  459,  474). 

The  Tennessee  Valley  Administration 
(TV A)  (EX.  14-3)  supported  the  need  for 
a  separate  standard  to  address  atriums, 
since  these  installations  generally  had 
unique  structural  configurations  which 
presented  problems  in  platform  rigging, 
suspension,  stability  and  operational 
procedures.  This  commenter  also  noted 
that  the  securing  of  vertical  life  lines 
and  emergency  rescue  procedures  in  this 
interior  environment  had  to  be 
separately  addressed. 

The  Window  Cleaning  Contractors 
Association  (TR  2/20,  p.  459}  concwred 
with  TVA  in  that  atriums  generally  kave 
designs  which  pose  special  problems  for 
building  maintenance  that  should  be 
addressed  in  a  separate  staidard. 

Lerch.  Bates  and  Associates  (TR  2/19, 
p.  178)  also  favored  a  separate  standard 
for  atriimis.  This  coeunenter  observed 
that  intenor  installationa  are  generally 
not  self-powered  or  sahjected  to  wind 
lotces. 


OSHA  Consultant  David  E.  Hoberg 
(TR  2/29  pp.  5a  170)  recommended  that 
the  proposed  paragraph  (b](lj  be  revised 
to  include  the  coverage  of  atriums  under 
this  standard.  He  pointed  out  that  the 
equipmient  and  operating  methods  for 
interior  and  exterior  installations  are 
similar  and  are  used  by  the  same 
employees  in  maintaining  a  building.  He 
further  stated  that  with  the  absence  of 
wind  forces,  work  station  tie-in  devices 
would  be  sufficient  for  platform  stability 
and  would  eliminate  the  need  for 
continuous  or  intermittent  restraints  in 
atrium  installations. 

The  California  Department  of 
Industrial  Relations  (EX.  9-45)  agreed 
with  Mr.  Hoberg  that,  exterior  and 
interior  platform  installations  were 
closely  related,  and  that  atrium 
in!<tallations  should  be  addressed  in  the 
proposal. 

Kurt  W.  Daigel  (TR  2/20.  p.  334)  of  the 
New  York  State  Department  of  Labor 
and  Lawrence  R.  Stafford  (TR  2/20.  p. 
85,  86)  also  favored  the  revision  of  the 
proposed  paragraph  to  include  atrium 
coverage,  provided  that  the  platform 
installation  is  designed  by  a 
professional  engineer.  In  addition,  they 
recommended  that  adequate  operating 
instructions  and  emergency  rescue 
procedures  for  an  atrium  installation  be 
addressed  in  the  proposal. 

OSHA  agrees  with  the  commenters 
and  those  testifying  at  the  hearing  that 
the  standard  should  address  permanent 
platform  installations  used  in  atriums. 
First,  there  are  more  significant 
similarities  in  the  equipment  and 
operations  used  at  the  interiors  and 
exteriors  of  buildings.  Second,  the 
proposed  standard's  provisions  easily 
address  atrium  installations,  with  minor 
exceptions.  Third,  including  protection 
of  employees  working  in  atriums  against 
similar  powered  platform  hazards  is 
appropriate  and  avoids  the  unnecessary 
delay  in  providing  specific  coverage  for 
these  workers.  Employee  training 
requirements  in  the  standard  would 
address  the  difference  in  woiic 
procedures  for  exterior  and  interior 
work.  Paragraph  (a),  therefore,  now 
extends  this  standard  to  permanerrt 
exterior  and  interior  installations. 

In  response  to  the  need  expressed  for 
emergency  leacue  requirements, 
paragraplk  (e)(9]  adequately  provides 
reqairements  for  both  interior  and 
exterior  building  maintenance;  indndiiig 
atriums.  Furtber,  since  the  bwlding  and 
equipment  instaUatioBS  are  required  to 
be  dea^ed  by  a  professional  engineer 
under  paragraiihs  (eMlHi)  and  (f]{l)(i}. 
OSHA  bel^ves  thftt  concerns  expressed 
about  uniqac  atrinm  stnictnral  proMeaas 
affecting  enployee  safety  are 
adequately  i 


Proposed  paragraph  (a)  stated  that 
this  section  did  not  apply  where 
building  maintenance  is  perfonned  at 
heights  35  foot  (10.1  m)  or  below.  The  35 
foot  (10,1  m]  exclusion  was  based  on 
Section  101  of  the  ANSI  A120  draft 
standard— November  1981.  OSHA  now 
recognizes,  however,  that  this  exclusion 
by  ANSI  was  meant  to  avoid  requiring 
that  buildings  which  are  less  than  35 
foot  (10.1  m)  in  height  have  a  permanent 
powered  platform  installation.  OSHA 
does  not  require  that  a  building  owner 
install  a  permanent  powered  platform 
installation  for  building  maintenance. 
Hcwevei ,  .f  such  a  platform  is  installed, 
then  this  standard  would  apply  to  the 
total  height  of  the  building,  including  the 
initial  35  fool  (10.1  m).  OSHA  beheves 
that  employees  should  be  protected  from 
hazards  at  all  levels  where  the  platform 
is  used.  OSHA,  therefore,  is  deleting  the 
35  foot  (10.1  m)  exclusion  in  the 
standard. 

One  participant  (TR  2/20,  p.  458,  459) 
believed  that  temporary  suspended 
scaffolds  can  be  used  safely  on 
buildings  up  to  300  feet  (91.5  m),  and 
suggested  that  OSHA  not  require 
permanent  powered  platform 
installations  below  300  feet  (91.5  m).  In 
addition,  this  commenter  believed  that 
powered  platforms  installations  are 
costly  and  cannot  be  justified  at  the 
lower  levels. 

The  issue  of  when  permanent 
powered  platforms  installations  should 
be  required  was  not  raised  by  OSHA  in 
the  proposal,  and  OSHA  finds  that  there 
is  insufficient  evidence  to  suggest  how 
such  a  requirement  for  permanent 
installations  would  be  triggered.  In 
addition,  OSHA  beheves  that  the 
building  owner  is  in  the  best  position  to 
determine  the  type  of  building 
maintenance  equipment  he  or  she 
should  use  based  on  considerations  of 
feasibility,  aesthetics,  costs,  safety  and 
other  relevant  factors. 

OSHA  notes  that  both  the  scope  and 
application  language  remain  essentially 
imchanged  from  the  pn^osaL  However, 
OSHA  has  partly  transposed  the 
contents  of  these  paragraphs  as 
proposed.  Thus,  c5SHA  proposed  that 
the  "application"  of  this  standard  be 
limited  to  permanently  dedicated 
exterior  installationa.  OSHA  has 
determined  that  this  criterion  more 
properly  defines  the  "scope"  of  the 
standard,  with  the  inclusion  of  interior 
installations. 

Also,  OSHA  had  proposed  the 
"scope"  of  this  staadard  be  hasited  to 
maintenance  perfutnted  in  excess  of  35 
feet  (10.1  m).  The  "scope"  aba  deaeribcd 
the  baildng  aaiBkenaace  tarica.  Upon 
renew,  06HA  determised,  as  noted 
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above,  that  the  35  foot  (101.1  m) 
limitation  be  deleted.  The  description  of 
building  maintenance  tasks  remains  in 
the  "scope"  in  paragraph  (a]  of  the 
standard. 

Paragraph  (b)(1)  states  that  the 
standard  applies  to  all  permanent 
installations  completed  180  days  after 
the  effective  date  of  this  standard.  This 
paragraph  clarifies  proposed  paragraph 
(b)(3)  which  addressed  new 
installations. 

OSHA  notes  that  paragraph  (b)(1) 
does  not  prevent  an  employer  from 
adhering  to  the  requirements  of  the 
standard  for  an  installation  completed 
during  the  180  day  period. 

An  equipment  manufacturer  (EX.  &- 
43)  noted  that  180  days  may  not  be 
adequate,  since  it  may  take  a  year  or 
more  to  complete  a  building.  James  W. 
Fortune  (TR  2/20,  p.  317),  who  testified 
for  OSHA  stated,  however,  that  the 
proposal  properly  addresses  new 
construction. 

This  provision  is  consistent  with  the 
six  months  exclusion  in  the  ANSI  A120 
draft  standard  January  1986  (EX.  15-8). 
In  addition,  OSHA  observes  that  there 
has  been  adequate  notice  in  the  Federal 
Register  of  the  proposed  changes  to  the 
present  regulation,  and  ample  time  for 
review  has  been  given  to  all  parties  so 
they  can  adjust  to  the  proposed  changes. 

Paragraph  (b)(1)  also  states  that  the 
standard  applies  to  all  major 
modifications  to  existing  installations 
completed  after  the  180  day  period. 

This  provision  was  supported  by 
Brian  L  Gartner  (TR  2/20,  p.  169)  and 
Thomas  J.  O'Shea  (TR  2/2a  p.  317)  who 
agreed  that  major  replacements  or 
modifications  to  existing  platform 
installations  which  affect  the  building 
and/or  platform  equipment  should 
comply  with  the  standard.  They  believe 
it  was  incumbent  on  building  owners  to 
apply  the  latest  safety  standards  to 
these  major  modifications. 

OSHA  also  notes  that  the  ANSI  A120 
draft  standard  January— 1986  (EX  15-8] 
requires  that  major  changes  to  those 
portions  of  the  building  that  provide 
primary  support  for  the  platform 
equipment  should  be  accomplished  in 
such  a  manner  as  to  meet  requirements 
of  current  safety  standards. 

OSHA  is  in  agreement  with  the  need 
for  applying  the  requirements  of  this 
standard  to  major  modifications  of 
existing  installations  and  is  hicluding 
this  application  in  the  Final  Rule  under 
paragraph  (b)(1).  Major  modifications 
would  include  work  similar  to  that 
involved  when  a  new  building  or  facility 
is  built  or  when  a  new  wing  or  floors  are 
added  to  an  existing  building.  Major 
modifications  would  not  include  work 
involving  window  replacements  or  other 


building  facade  and  roof  changes  which 
do  not  affect  the  suspension  or 
stabilization  of  the  platform  equipment. 

Several  commenters  (EX.  9-34,  9-37, 
9-43)  supported  the  need  to  exempt 
existing  platform  installations  from  the 
revised  standard,  as  in  proposed 
paragraph  (b)(2).  OSHA  agrees  that  the 
design  of  many  existing  buildings  and 
platform  equipment  may  prohibit 
complete  compliance  with  the  revised 
standard.  Also  many  of  these  existing 
installations  may  already  be  designed  to 
meet  the  stabilization  requirements 
listed  in  OSHA  Instruction  Standard  1- 
3.3  of  November  1, 1982. 

OSHA,  however,  has  determined  it  is 
necessary  that  existing  installations  at 
least  comply  with  paragraphs  (g),  (h),  (i) 
and  (j)  as  well  as  Appendices  C  and  D. 
Paragraph  (g)  addresses  the  inspections 
and  tests  to  be  conducted  on  powered 
platforms.  Paragraph  (h)  addresses 
powered  platform  maintenance. 
Paragraph  (i)  addresses  platform 
operations  (employee  training  and 
platform  use)  which  is  not  covered  in 
the  unrevised  standard.  Paragraph  (j) 
addresses  personal  faO  protection  for 
employees  on  all  types  of  working 
platforms,  while  the  existing  standard 
only  addresses  personal  fall  protection 
for  employees  on  two-point  working 
platforms.  Appendix  C,  referenced  in 
paragraph  (j),  addresses  personal  fall 
protection.  Appendix  D  addresses 
building  and  equipment  requirements  for 
installations  purchased  and  used  after 
August  27, 1981,  but  before  July  23, 1990, 
and  carries  forward  the  requirements  of 
paragraphs  a,  b,  c  and  d  of  the 
standard.  These  paragraphs  cover 
building  and  equipment  design, 
construction  and  inspection.  The 
discussion  of  the  testimony  and 
comments  received  oo  paragraphs  (g), 
(h),  (i),  (j).  Appendix  C  and  Appendix  D 
is  foimd  in  the  preamble  sections 
addressing  these  paragraphs. 

OSHA  had  proposed  in  paragraph  (c) 
that  the  employer  be  required  to  obtain 
a  certification  from  the  building  owner 
that  the  powered  platform  installation 
meets  paragraphs  (e),  (f),  (g)  and  (h),  of 
the  standard.  The  reason  for  this 
proposed  requirement  was  OSHA's 
recognition  that  in  many  cases  the 
employer  is  a  contractor  who  provides 
employees  to  perform  building 
maintanance  using  powered  platfroms 
installed  by  the  bidlding  owner.  The 
structural  integrity  and  operational 
safety  of  those  platforms,  their 
anchorages,  and  related  equipment  such 
as  hoists  depends  on  their  design, 
installation  and  maintenance.  The 
building  owner  will  have  the  knowledge 
to  evaluate  whether  the  platform 
installations  were  designed,  installed 


and  maintained  in  compliance  with  this 
standard.  If  the  building  owner  is  also 
the  employer  of  the  employees  who 
perform  the  building  maintenance  no 
burden  would  be  created  by  the 
proposed  requirement  that  the  employer 
obtain  a  certification  from  the  building 
owner.  If  however,  as  in  the  majority  of 
cases,  the  building  owner  does  not 
employ  the  maintenance  workers, 
concern  was  expressed  that  the  building 
owner's  reluctance  to  issue  a 
certification  would  be  unfair  and 
ineffective  (TR  2/20,  pp.  461,  426).  Under 
the  proposal  only  the  employer  of  the 
maintenance  workers  could  be  cited  for 
the  failure  to  obtain  a  certification.  Little 
incentive  would  be  provided  in  the 
standard  to  encourage  the  building 
owner  to  certify:  his  options  would  be  to 
contract  with  employers  who  were 
willing  to  take  their  chanoes  and  work 
on  uncertified  platforms,  or  where 
feasible  to  use  temporary  platforms. 

OSHA  recognizes  that  it  is  the 
building  owner  who  has  the  information 
to  design  his  building  to  conform  to 
these  standards.  The  Agency  therefore 
has  determined  that  in  order  to  advance 
the  remedial  purposes  of  the  Act  that 
the  standard  will  require  that  the 
building  owner  be  responsible  for 
assuring  the  employer  that  his  building 
and  equipment  conform  to  specified 
requirements  of  the  standard. 

OSHA  also  has  reduced  the  scope  of 
the  required  certification  rather  than,  as 
in  the  proposal,  requiring  the 
certification  to  broadly  attest  to  total 
compliance  with  provisions  of 
paragraphs  (e),  (f),  (g)  and  (h).  The 
provision  now  requires  certification  that 
the  platform  installation  meets  the 
critical  design  criteria  set  out  and  that  it 
be  designed  and  installed  under  the 
supervision  of  a  registered  professional 
engineer.  These  design  criteria  are  not 
amenable  to  evaluation  by  the  employer 
who  is  not  the  building  owner,  since 
compliance  or  non  compliance  is 
concealed  from  view  or  even  close 
inspection.  Since  most  of  the  design 
requirements  are  expressed  in  the 
standard  as  performance  criteria,  and 
the  performance  can  be  evaluated  only 
by  sophisticated  tests  and  calculations, 
OSHA  is  also  concerned  about  Agency 
capability  to  inspect  for  hidden  defects. 

As  stated  above,  the  requirement  in 
paragraph  (c)(1)  does  r^ot  reference  each 
provision  which  it  covers.  Rather,  the 
relevant  subject  areas,  such  as  load 
capabiUties,  stabiUty  factors,  horizontal 
forces  and  the  design  of  carriages, 
hoisting  machines,  wire  lopes, 
stabilization  systems  and  electrical 
equipment,  are  stated.  OSHA  believes 
that  the  provisions  to  be  covered  by  the 
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assurance  requirement  are  easily 
identifiable  in  the  standard.  To  assist 
the  public  in  identifying  major  design 
criteria,  however,  OSHA  is  describing 
the  provisions  which  it  intends  to  cover 
by  subject  matter  immediately  below. 

Load  requirements  apply  to  both 
building  and  equipment  design.  The 
major  provisions  deal  with  building 
anchors,  stabilizer  ties  and  guide 
buttons  in  (e)(2)(iii);  (A)(5),  (A)(6)  and 
(B)[6).  Building  load  factors  cover 
occupant  loads,  (f)(l](ii),  as  does  the 
counterpart  equipment  provision, 
(el(l)(iv).  Paragraph  (f)(3)  contains  load 
requirements  for  hoist  motors,  (i)(M), 
and  transportable  outriggers,  (ii)  (F)  and 
(H);  paragraph  (f)(4)  specifies  load 
capabilities  for  hoisting  machines,  (v). 
and  the  winding  drum  attachment,  (viii). 
Load  factors  for  suspended  unit 
components  are  contained  in  paragraph 
(f)15]:  fi'r  Ha'.forms  and  wire  ropes, 
(nioj'^'s  ;!l;,  and  platfornis  and 
attachments  in  (f)(5)(vi)(F).  and  wire 
rope  connections  in  (f)l7)(i). 

Stability  factors  for  designated 
equipment  are  set  apart  in  paragraph  (f) 
of  the  standard.  They  cover  carriage 
stability.  (f)(3)(i)  (G)  and  (G)(i), 
anchorages  for  outriggers,  (f)(3)(ii)(C), 
lateral  stability  of  outriggers,  (r](3)(ii)(E), 
and  stability  of  davits,  (r)(3](iii](A)  and 
of  units  not  suspended  at  the  ends, 
(f)(5)(i)(D).  Platform  roll,  which  affects 
stability,  is  covered  in  paragraph 
(f){5)(ii)(C). 

Design  requirements  linked  to 
specified  forces  apply  to  buildings  and 
equipment.  Thus,  an  angulation  force  of 
at  least  10  pounds  (44.4  N)  must  be 
maintained  when  angulated  roping 
permitted  for  the  top  75  feet  of  the 
building  is  used  (e)(2)(ii).  The  force 
required  to  push  a  manually  propelled 
carriage  or  to  rotate  a  davit  shall  not 
exceed  40  pounds  per  person  (444.8  N], 
(f){3)(i)(C)  and  (n(3)(iii){D). 

Design  requirements  related  to 
carriages  are  set  apart  in  paragraph 
(f)(3)(i)  of  the  standard.  They  cover 
traversing  speed,  (i)(B),  protective 
devices  and  interlocks,  (i)(F),  resistance 
to  overturning,  (G)(2).  interlocks  for  the 
tie-down  device,  (G)(3),  and  breaking 
systems.  (H),  and  (H)(1). 

Primary  and  secondary  brake 
requirements  for  hoisting  machines  are 
listed  in  paragraphs  (f)(4)(ix).  (ix)(A). 
(ix)(B)(I)  and  (ix)(B)(2J.  In  addition, 
requirements  for  hoisting  machines  are 
listed  for  arresting  overspeed  descent, 
(f)(4]  and  limiting  platforms  speed. 
(f)(5)(ii)(G). 

Design  factors  and  material 
requirements  for  suspension  wire  rope 
are  set  apart  in  paragraphs  (f)(7)  (ii)  and 
(in). 


The  maintenance  of  continuous 
contact  of  the  platform  with  the  building 
facade  is  required  with  intermittent 
stabilization  systems,  (e)(2)(iii)(A),  and 
angulated  roping  systems,  (e)(2)(iii)(C). 

In  addition  to  the  basic  requirement 
that  powered  platform  electrical  wiring 
and  equipment  design  must  comply  with 
Subpart  S  (§§  1910.302-1910.308).  design 
criteria  in  paragraphs  (e)  and  (f)  include 
the  following  provisions:  limiting  service 
voltage  droppage  to  five  percent  at  any 
power  circuit  outlet,  (e](ll)(ii).  and  an 
independent  equipment  power  circuit. 
(e)(ll)(iii).  Electrical  components  must 
be  designed  for  exterior  use,  (f)(8)(ii); 
cables  protected  against  overtensioning 
damage:  (f)(8)(iii);  controls  included  to 
protect  against  overloads,  three  phase 
reversal  and  phase  failure,  (r){8)(iv); 
controls  operative  only  under  hmited 
circumstances,  (f)(8)(vi)  (A)  and  (B); 
power  to  be  interrupting  at'omatically 
when  wire  rope  slackens  !ii;oj(vi)(C); 
prevent  unsafe  upward  end  downward 
travel  with  directional  switches, 
(f){8)(vii):  supply  emergency  stop 
switches  for  remote  controlled  roof- 
powered  platforms,  (f){8](viii);  and 
supply  overload  devices  for  cables  in 
constant  tension,  (f)(8)(ix). 

The  Agency  believes  that  this 
requirement  is  squarely  within  the 
permitted  range  of  regulation.  In  various 
regulatory  contexts,  the  Agency  has 
required  employers  who  are  not  the 
direct  employers  of  the  employees 
exposed  to  a  particular  hazard  to  warn 
of  defects,  take  remedial  action  or 
provide  information  to  the  directly 
employing  employer.  For  instance,  the 
Hazard  Communication  standard 
requires  that  upstream  manufacturers 
provide  information  to  downstream 
employers  to  protect  their  employees  (29 
CFR  1910.1200).  A  similar  requirement  in 
the  earUer  benzene  standard  was  upheld 
by  the  Court  of  Appeals.  The  Court 
stated;  "(p)lacing  the  responsibility  to 
warn  downstream  employees  of 
concealed  hazards  on  those  upstream 
employers  who  create  the  hazards  and 
know  of  the  hazards  is  consistent  with 
the  remedial  purpose  of  the  Act  and  is 
within  OSHA's  broad  authority  to 
prescribe  warning  labels."  American 
Petroleum  Institute  v.  OSHA  (581  F.  2d 
493.  51  (1978)).  cf.  Mourning  v.  Family 
Publications  Services,  411  U.S.  356 
(1973). 

Paragraph  (d)  establishes  terms  for 
definitions  used  in  the  standard  and 
commonly  recognized  in  the  industry. 
No  comments  were  received  on  the 
following  terms:  Anemometer,  angulated 
roping,  cable,  carriage,  certification, 
control,  guide  shoe,  interlock,  operating 
device,  primary  brake,  prime  mover, 
registered  professional  engineer, 


building  face  roller,  rope,  speed  reducer, 
stabihty  factor,  stabilizer  tie.  tie-in- 
guides,  transportable  outriggers,  verify, 
weatherproof,  winding  drum  hoist  No 
change  is  made  in  these  definitions  in 
the  Final  Rule.  The  discussion  of  each  of 
these  proposed  definitions  is  found  in 
the  preamble  of  the  Notice  of  Proposed 
Rulemaking  of  January  22. 1985  (50  FR 
2890)  on  pages  2909  and  2910.  Major 
clarifying  changes  have  been  made  to 
the  definitions  for  "combination  cable" 
and  "installation." 

Kurt  W.  Daigel  (EX.  9-31, 9-41) 
recommended  that  the  proposed 
definition  for  "babbitted  fastenings"  be 
eliminated,  since  babbitted  fastenings 
are  no  longer  accepted  practice.  Hoberg 
(EX.  19B,  19-c;  TR  2/19.  p.  53)  noted  the 
term  "babbitted  fastenings"  should  be 
replaced  by  the  term  "speltered  sockets" 
or  a  more  generic  term  such  as  "poured 
sockets,"  since  babbitted  fastenings 
should  be  prohibited  for  wire  rope  used 
for  powered  platforms.  This  commenter 
observed  that  babbitted  fastenings  are 
used  in  elevator  rope  terminations,  but 
such  fastenings  would  be  unacceptable 
if  used  in  a  traction  hoist  because  of  the 
wire  rope  turning  in  the  socket.  In 
addition,  Mr.  Hoberg  noted  that 
babbitted  fastenings  are  rated  at  25 
percent  efficiency  while  fastenings  for 
wire  rope  should  have  at  least  an  80 
percent  efficiency. 

OSHA  notes  that  the 
recommendations  made  by  these 
commenters  for  the  prohibition  of 
babbitted  fastenings  for  hoisting  rope  is 
supported  in  the  text  "Handbook  of 
Rigging  for  Construction  and  Industrial 
Operations,"  3rd  edition,  by  \V. 
Roasnagel,  P.E.,  on  page  55,  which 
adoresses  wire  rope  fastenings. 

OSHA  is  deleting  the  proposed 
defiiution  for  "babbitted  fastenings"  and 
is  adding  a  definition  for  the  generic 
term  "poured  socket"  in  the  Final  Rule. 
This  definition  is  based  on  a  definition 
of  this  term  on  page  28  of  the  Wire  Rope 
Manual,  second  edition,  published  by 
the  American  Iron  and  Steel  Institute. 

Spider  Staging  Sales  Company  and 
Daigel  (EX.  9-22, 9-31, 9-41 ) 
recommended  deletion  of  the  word 
"exterior"  in  the  proposed  definition  of 
building  maintenance,  claiming  the 
standard  should  also  cover  interior 
maintenance  activities  as  well.  The 
California  Department  of  Industrial 
Relations  (EX.  9-45)  suggested  that  the 
definition  include  the  terms  "scheduled 
maintenance,"  which  would  cover 
window  cleaning  activities,  and 
"unscheduled  maintenance,"  which 
would  cover  caulking,  sandblasting,  etc. 

Since,  as  explained  above,  OSHA  is 
expanding  the  scope  of  the  standard  to 
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include  interior  maintenance,  it 
tlierefbre  agrees  that  the  definition  of 
"building  maintenance"  should  reOect 
this  chaoge  and  is  deleting  the  proposed 
modtfying  phrase,  "exterior." 

06HA  is  not  adding  the  terms 
"scheduled  maintenance"  and 
"unscheduled  maintenance"  in  the  Final 
Rule  since  it  believes  it  is  unnecessary 
to  show  this  differentiation  in  the 
definition.  Windows  are  washed,  stones 
cleaned,  glass  replaced— sometimes 
regularly,  and  sometunes  on  an  as- 
needed  basis,  as  determined  by 
inspection. 

Daigel  (EX.  9-22]  and  Hoberg  (EX. 
19B]  concurred  in  suggesting  that  the 
definition  for  "traveling  cable"  as 
proposed  in  paragraph  (dK9)  be  deleted. 
They  believed  that  this  definition  is 
unnecessary,  since  the  term  "cable"  is 
adequately  defined  in  the  Final  Rule  and 
there  is  no  specific  need  to  define  cable 
types  in  the  standard.  OSHA  agrees, 
and  the  definition  for  traveling  cable  is 
deleted  in  the  Final  Rule. 

It  was  suggested  that  the  term 
"catalog  strength"  be  changed  to  the 
term  "rated  strength"  since  it  is  more 
generic  and  permits  the  engineer  to 
adjust  for  arbitrary  catalog  listings  and 
installation  limits  (TR  2/19,  p.  53.  EX. 
19B].  OSHA  accepts  the  suggestion  of  a 
commenter  and  is  changing  the  term  in 
the  Final  Rule. 

OSHA  is  including  a  definition  for 
"competent  person"  to  substitute  for  a 
proposed  definition  for  "qualified 
person."  OSHA  notes  that  the  term  is 
meant  to  identify  persons  who  will 
conduct  equipment  and  ynie  rope 
inspections  and  persons  who  will  train 
other  employees  in  the  use  and 
inspection  of  powered  platforms.  The 
building  owner  has  the  responsibility  for 
the  designation  of  the  person  he  or  she 
deems  qualified  to  conduct  equipment 
and  wire  rope  inspections,  while  the 
employer  would  designate  the  person 
that  would  train  other  employees  in  the 
use  and  inspection  of  powered 
platforms.  Because  the  term  "qualified 
person"  is  used  in  Appendix  C,  and  in 
Part  1928  to  refer  to  formally  trained 
persons,  OSHA  believes  that  it  is 
inappropriate  and  confusing  to  use 
"qualified  person"  as  proposed.  OSHA 
had  made  specific  the  areas  of 
competence  for  the  "competent  person" 
as  suggested  by  a  commenter  (EX.  9-20]. 

It  was  claimed  (EX.  19B]  that  the 
prcqKraed  definition  of  "continuous 
pressure"  was  awkward  and  difficult  to 
interpret,  because  of  the  use  of  the  terms 
"device"  and  "control."  OSHA  agrees 
and  has  changed  ^  definition  in  the 
Final  Rule. 

Daigel  (EX.  9-22)  suggested  deletii^ 
the  pluvse  "«id  for  transferring  the 


platform  between  these  locations"  in  the 
proposed  definition  of  "davit."  The 
phrase  might  imply  it  is  permissible  to 
use  a  davit  for  moving  a  platform 
horizontally  across  a  building  face. 

Hoberg  (TR  2/19,  p.  M,  EX.  19B,  19C) 
noted  that  the  davit  definition  could  also 
describe  a  carriage,  and  that  it  was 
important  to  differentiate  between 
davits,  carriages  and  outriggers  to 
obtain  effective  compliance  with  the 
standard.  Mr.  Hoberg  lecommended 
specific  changes  in  the  definition  which 
would  conform  to  the  equipment 
described  in  the  proposal  and  illustrate 
the  characteristics  unique  to  davits.  In 
addition,  this  commenter  recommended 
adding  two  additional  definitions: 
"ground-rig  davit"  and  "roof-rig  davit" 
in  the  final  rule  sini;e  requirements  for 
these  two  types  were  included  in  the 
proposal.  OSHA  agrees  with  the 
suggestions  made  by  both  commenters 
and  is  changing  the  "davit"  definition 
and  adding  definitions  for  ground-rig 
davit  and  roof-rig  davit  in  the  Final  Rule. 

The  proposed  standard  had  provided 
a  generic  definition  for  equipment  tie- 
ins.  OSHA  is  deleting  this  definition  in 
the  final  rule  since  the  specific  tie-in 
used  in  the  proposal  is  defined  under 
"stabilization  tie." 

Daigel  (EX.  9-31]  stated  that  the 
proposed  definition  for  "equivalent" 
was  far  too  broad  and  should  include 
the  phrase  "protect  against  a  hazard"  to 
make  it  more  specific.  OSHA  believes 
that  there  may  be  alternative  designs, 
materials  or  methods  which  can 
contribute  to  a  safe  workplace  but 
which  may  not  directly  "protect  against 
a  hazard."  OSHA,  therefore,  has 
determined  that  the  dafinition  for 
"equivalent"  remain  unchanged  in  the 
Final  Rule. 

Daigel  (EX.  9-22]  and  Hoberg  (EX. 
19B]  suggested  that  the  proposed 
definition  for  "ground  rigging"  be 
clarified.  The  proposed  definition,  as 
stated,  might  wrongfully  imply  that  roof- 
powered  platforms  may  not  be  used 
when  ground  rigging.  OSHA  concurs 
with  the  commenters  and  is  changing 
the  definition  in  the  Final  Rule  to 
eliminate  this  implication. 

A  commenter  (EX.  9>-41]  suggested 
that  the  proposed  definition  for  "guide 
roller"  be  changed  and  made  similar  to 
the  proposed  defmition  for  "guide  shoe." 
OSHA  notes,  however,  that  a  "guide 
shoe"  is  different  from  a  "guide  roller" 
in  that  it  provides  a  sliding  contact 
between  the  building  guides  and  the 
shoe.  In  addition,  comments  by  Hoberg 
(EX.  19-fi]  and  the  proposed  definition 
in  the  ANSI  A120  draft  standard— 
January  1986  (EX.  15-8]  concur  in 
support  of  the  definition  as  stated  in  the 
proposal.  OKiA  believes  a  guide  roller 


is  adequately  described  in  the  proposed 
definition  and  the  paragraph,  therefore, 
is  unchanged  in  the  Final  Rule. 

The  proposed  definitions  for  "multiple 
wrap  drum  hoist"  and  "single  wrap 
drum  hoist"  are  deleted  since  these 
terms  are  not  used  in  the  Pinal  Rule. 

The  proposed  definition  for  a  "hoist 
machine"  has  been  modified  for 
clarification.  The  word  "powered"  is 
added  before  the  word  "device." 

The  proposed  definition  for 
"installation"  has  been  changed  to 
improve  clarity.  In  addition,  OSHA  is 
deleting  the  word  "exterior"  in  the 
definition  since  the  rule  is  to  apply  to 
exterior  and  interior  building 
maintenance. 

The  proposed  definition  for 
"intermittent  stabilization"  specifies  the 
vertical  placement  of  the  building 
anchors  on  a  building  face.  Hoberg  (EX. 
19-B]  claims  there  is  nothing  unique 
about  the  verticality,  since  the  anchors 
are  spaced  horizontally  and  vertically, 
and  suggested  that  the  phrase  "vertical" 
be  deleted.  OSHA  accepts  the 
suggestion  and  the  definition  is  changed 
in  the  Final  Rule. 

The  California  Department  of 
Industrial  Relations  (EX.  »-45] 
recommended  that  the  proposed 
definition  for  "lifeline"  be  broadened  to 
include  both  horizontal  and  vertical 
lifelines.  OSHA  agrees  and  is  changing 
the  definition  in  the  Final  Rule. 

It  was  noted  (TR  2/19,  p.  54,  EX.  19-B) 
that  the  term  "live  load"  means  "moving 
and  dynamic"  in  other  related 
regulations  and  standards.  For 
consistency  with  other  standards,  the 
commenter  suggested  deleting  the  word 
"static"  in  the  title  of  the  proposed 
definition  for  "live  load."  OSHA  agrees 
and  is  changing  the  title  of  the  definition 
in  the  Final  Rule. 

A  comment  from  Hoberg  (EX.  19-B] 
was  intended  to  clarify  the  proposed 
definition  for  "obstruction  detector."  He 
suggested  the  substitution  of  the  term 
"control,"  which  is  defined  in  the 
proposal,  for  the  term  "device."  OSHA 
agrees  with  this  suggestion  and  is 
changing  the  definition  in  the  Final  Rule. 

The  term  "operating  control"  was 
used  in  the  proposal  at  (f](3](i](F]  and 
was  not  defined.  OSHA  agrees  with 
Hoberg  (EX.  19-B]  and  developed  a 
defmition  that  is  added  in  the  Final 
Rule. 

Comments  received  from  the  New 
York  State  Department  of  Labor  (EX.  9- 
41],  Kurt  W.  Daigel  (EX.  9^1)  and 
Hoberg  (EX.  l^B]  concurred  in  the  need 
for  clarification  of  the  proposed 
definition  for  "outrigger."  Because  an 
outrigger  is  differentiated  from  a  davit  in 
the  regulations,  Mr.  Hobctg  suggested 
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the  definitions  should  be  similar  so  that 
differences  are  clear  when  definition 
comparisons  are  made.  OSHA  agrees 
with  the  commenters  and  the  definition 
for  "outrigger"  is  changed  in  the  Final 
Rule.  In  addition,  OSHA  is  substituting 
the  term  "working  platform,"  which  is 
defmed,  for  the  term  "powered 
platform." 

Comments  received  from  Spider 
Staging  Sales  Company  (EX.  9-43], 
Daigel  (EX.  9-31),  and  Hoberg  (EX.  19-B) 
regarding  the  proposed  definition  for 
"rated  load"  reveal  a  variety  of  opinions 
on  how  this  definition  should  be  written. 
Mr.  Daigel  would  prefer  that  the 
definitior  address  only  a  hoist  load, 
while  the  Spider  Staging  Sales  Company 
suggested  the  definition  should  address 
the  loading  for  the  powered  platform 
system.  Mr.  Hoberg  noted  that  there 
could  be  serious  consequences  in  the 
misinterpretation  of  this  term  and 
recommended  a  series  of  load  term 
definitions  to  avoid  this  problem.  OSHA 
accepts  Mr.  Hoberg's  recommendations, 
which  also  address  suggestions  by  Mr. 
Daigel  and  Spider  Staging  Sales 
Company,  and  the  proposed  definition 
of  rated  load  is  replaced  in  the  Final 
Rule  with  four  separate  load  definitions. 
These  definitions  are  used  in  the  Final 
Rule  text. 

K.W.  Daigel  (EX.  9-22]  suggested  that 
the  proposed  definitions  for  a  roof- 
powered  platform  and  a  self-powered 
platform  be  simplified  through  the 
appropriate  use  of  the  word  "hoist." 
OSHA  agrees  and  both  definitions  are 
modified  in  the  Final  Rule. 

Daigel  (EX.  9-22]  and  the  New  York 
State  Department  of  Labor  (EX.  9t41] 
suggested  that  the  phrase  "protected 
against  injury"  be  replaced  in  the 
proposed  definition  for  "safe  surface" 
with  the  phrase  "protected  against 
falling."  OSHA  agrees  that  protection 
against  falling  is  the  major  concern  for 
employees  who  use  a  building  surface  to 
prepare  rigging  or  to  gain  access  to 
powered  platforms.  Accordingly,  OSHA 
is  changing  the  definition  in  the  Final 
Rule. 

OSHA  is  making  minor  changes  to  the 
proposed  definition  for  "secondary 
brake."  The  term  now  focuses  on  the 
function,  i.e.,  to  arrest  the  descent  of  a 
powered  platform  in  the  event  of  an 
overspeed  condition  or  in  an  emergency. 
In  addition,  OSHA  has  dropped 
proposed  language  which  described 
other  possible  reasons  for  activating 
secondary  brakes  in  reply  to  comments 
(EX.  9-22.  9-31,  9-41). 

Although  no  comment  was  received 
on  the  proposed  definition  of  "stabilify 
factor,"  OSHA  believes  it  is  appropriate 
to  explain  the  criteria  used  in  the 
stabilify  factor.  The  stabilizing  moment 


is  the  algebraic  sum  of  the  moments  of 
force  acting  on  the  inboard  side  of  the 
fulcrum  in  a  platform  installation 
support.  The  overturning  moment  is  the 
algebraic  sum  of  the  moments  of  force 
acting  on  the  outboard  side  of  the 
fulcrum  in  a  platform  installation 
support.  The  physical  significance  of  the 
moment  of  a  force  about  an  axis  lies  in 
the  fact  that  it  is  a  measure  of  the 
tendency  of  the  force  to  turn  the  body  on 
which  the  force  acts  about  that  axis.  The 
definition  remains  unchanged  in  the 
Final  Rule. 

The  New  York  State  Department  of 
Labor  (EX.  9-41]  and  Daigel  (EX.  9-31] 
recommended  that  thepsoposed 
definition  for  "supported  sq  ipment "  be 
revised  to  show  the  characteristics 
distinguishing  that  term  from 
"suspended  equipment."  These 
commenters  also  recommended  that 
OSHA  consider  deleting  this  defmition 
entirely  since  this  type  of  equipment 
may  not  be  in  use. 

OSHA  is  aware  of  at  least  one 
instance  where  supported  equipment 
has  been  built,  tested  and  installed  on  a 
building.  Such  equipment  uses  building 
members  rather  than  wire  rope  for 
support,  and  is  best  applied  on  sloped 
surfaces  and  in  atriums.  In  addition,  the 
draft  standard  ANSI  A120— January 
1986  (EX.  15-8)  continues  to  include 
provisions  addressing  supported 
equipment.  OSHA  has  decided  to  retain 
the  provisions  addressing  supported 
equipment  in  the  Final  Rule  and,  as  a 
consequence,  is  leaving  unchanged  the 
proposed  definition  for  supported 
equipment  in  the  Final  Rule.  OSHA 
believes  the  definition  adequately 
describes  the  unique  characteristics  of 
supported  equipemnt  and  provides  an 
easy  comparison  with  the  definition  for 
suspended  equipment. 

Daigel  (EX.  9-22]  claimed  that  the 
proposed  definition  for  "suspended 
equipment"  would  negate  all  the  effort 
that  has  been  expended  in  the  industry 
to  preclude  horizontal  movement  of 
platforms  across  the  building  face 
except  when  in  the  uppermost  storage 
position.  He  also  suggested  that  the 
definition  should  be  compatible  with  the 
definition  for  a  two-point  (two 
suspension  wire  ropes]  suspended 
scaffold  in  the  OSHA  standard  29  CFR 
1910.21(0(34). 

OSHA  agrees  that  the  definition 
should  be  modified  to  avoid  the 
implication  that  platforms  can  be  moved 
horizontally  across  a  building  face,  but 
does  not  agree  that  the  definition  should 
follow  the  format  of  29  CFR 
1910.21(f](34].  The  proposed  definition 
was  intended  to  be  a  generic  definition 
for  suspended  equipment  and  would 
cover  one  point  (one  suspension  wire 


rope),  two-point  (two  suspension  wire 
ropes),  and  four-point  (four  suspension 
wire  ropes)  types  of  powered  platforms. 

OSHA  addresses  the  issue  of  platform 
horizontal  movement  in  its  change  of  the 
definition  for  "suspended  equipment"  in 
the  Final  Rule. 

The  New  York  State  Department  of 
Labor  (EX.  9-41]  and  Daigel  (EX.  9-22) 
recommended  that  the  proposed 
definition  for  "suspended  scaffolds"  be 
deleted,  since  it  is  covered  under  the 
defmition  for  suspended  equipment. 
However,  each  term  is  used  in  a 
different  context  at  paragraphs  (b)(1) 
and  (f)(5)(i).  and  therefore  requires  a 
separate  definition.  The  definition  is 
unchanged  from  the  proposal  in  the 
Final  Rule. 

The  New  York  State  Department  of 
Labor  (EX.  9-41]  stated  that  the 
proposed  definition  for  "tail  line"  could 
also  mean  a  line  between  a  safety  belt 
and  a  hanging  lifeline.  However,  in  the 
context  of  this  standard,  the  tail  line  is 
only  used  in  reference  to  a  suspension 
wire  rope  and  a  clarifying  change  is 
made  in  the  Final  Rule. 

The  proposed  definition  for  "tie-in 
device."  paragraph  (d](54],  is  deleted 
since  this  term  is  not  used  in  the  Final 
Rule. 

The  proposed  definition  for  a 
"traction  drum  hoist"  did  not  refer  to  a 
traction  sheave  hoist,  which  is  another 
basic  type  of  traction  hoist.  It  was 
suggested  (EX.  19-B)  that  the  definition 
be  given  the  generic  title  of  "traction 
hoist"  and  include  both  traction  drum 
hoist  and  traction  sheave  hoist 
references  in  the  definition  text.  OSHA 
agrees  with  the  suggestion  and  the 
definition  is  changed  in  the  Final  Rule. 

The  proposed  defmition  for 
"transportable  equipment"  is  deleted, 
since  the  term  is  not  used  in  the  Final 
Rule. 

It  was  suggested  (TR  2/19,  p.  56.  EX. 
19-B)  that  the  definition  for  "trolley 
system"  be  changed  to  a  definition  for  a 
"trolley  carriage"  for  the  purpose  of 
providing  clarify  and  consistency  in  the 
Final  Rule.  The  commenter  noted  that 
carriages  and  trolley  systems  are 
defined  as  having  identical  functions, 
and  reasoned  there  should  be  safefy 
controls  on  overhead  supported  trolleys 
equal  to  those  provided  on  underfoot 
supported  carriages.  OSHA  believes  the 
commenter's  suggestion  has  merit  and  is 
changing  the  definition  in  the  Final  Rule. 
Appropriate  changes  are  also  made  in 
the  text  of  the  Final  Rule  to  reflect  the 
defmition  change. 

Kurt  W.  Daigel  (EX.  9-22]  and  the 
New  York  State  Department  of  Labor 
(EX.  9-41]  suggested  eliminating  the 
term  "exterior"  in  the  definition  for 
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"woriung  platform."  OSHA  agrees,  since 
the  application  of  the  proposal  is  being 
expanded  to  include  interior 
maintenance.  OSHA  also  is  adding  the 
term  "Manned"  to  be  consistent  with 
regulatory  text. 

Paragraph  (e)  proposed  general 
requirements  for  buildings  which  utilize 
powered  platform  installations.  No 
coDunents  were  received  on  paragraphs 
(e)(lKii).  fel(l){iii).  (eKl)(iv], 
(e){2)(iii)(A)f4),  (e)(6),  (e)(10),  (e)(ll)(i). 
(e](ll)(iii],  (e)(ll)(v),  and  no  change  is 
made  in  these  paragraphs  in  the  Final 
Rule.  The  discussion  of  each  of  these 
provisions  is  found  in  the  preamble  of 
the  Notice  of  Proposed  Rulemaking  of 
January  22. 1985  (50  FR  28990)  en  pages 
2836.  2897  and  2898.  Proposed  provision 
(e](2)(iii)(A](4)  is  included  in  oaragraph 
(e)(2)(iii)(A)  of  the  Final  Rule. 

Paragraph  (e)(1)  proposed  the  general 
requirements  which  apply  to  buildings 
that  utilize  working  platforms. 

The  California  Department  of 
Industrial  Relations  (EX.  9-45)  suggested 
that  the  proposed  paragraph  (e)(i) 
include  a  requirement  tor  locating 
detailed  engineering  plans  at  the  work 
site  to  ensure  that  proper  replacement 
parts  will  be  provided  vjhsn  p»;eded. 
The  Final  Rule  addresses  the 
commenter's  concern  regarding 
installation  repairs  in  paragraph  (e)(10). 
This  paragraph  requires  that  repairs  to 
the  building  affecting  suspended 
equipment  installations  not  affect  the 
capability  of  the  building  to  meet  the 
requirements  of  the  standard. 

The  Spider  Staging  Sales  Company 
(EX.  9-43)  suggested  changing  the 
application  of  proposed  paragraph  (e)(l] 
to  "building  maintenance  which  utilize 
suspended  systems."  In  response,  OSHA 
points  out  that  the  paragraph  addresses 
specific  building  requirements  in  an 
installation  which  must  be  met  for 
comphance.  The  paragraph  does  not 
address  building  maintenance. 

Proposed  paragraph  (e)(l)(i)  required 
that  building  attadiments  and 
equipment  be  designed  by  a  registered 
professional  engineer  experienced  in 
such  design.  Hoberg  (TR  iZ/ig.  p.  49] 
stated  that  this  was  a  sound  approach, 
but  noted  that  the  design  criteria  to  be 
used  were  not  included.  The  commenter 
observed  that  in  many  states  an 
engineer  attests  to  technical  compliance 
with  a  reference  design  standard  at 
standards.  This  was  confirmed  in  at 
least  one  state  by  a  submission  received 
from  Carl  ].  Thumau  (EX.  87]  of  the  New 
York  State  Department  of  Labor.  In  the 
New  York  State  Advisory  Standard 
#101  for  the  construction,  operation  and 
maintenance  of  swinging  scaffdds, 
recognized  design  standards  are  listed 
which  the  state  considers  acceptable  in 


applications  for  approval  of  suspended 
scaffolds. 

In  the  ANSI  A120  draft  standard- 
January  1986  (EX.  15-6),  design  criteria 
are  addressed  in  section  202.  In  this 
section,  the  criteria  are  based  on  the 
limitations  (stresses,  deflections,  etc.) 
established  by  nationally  recognized 
standards  promulgated  by  a  number  of 
organizations, 

OSHA  agrees  that  some  guidelines  are 
needed  for  the  design  criteria  used  by 
the  engineer  Following  the  approach 
used  by  the  ANSI  A120  draft  standard- 
January  1986  (EX.  15-81,  OSHA  is  adding 
to  Appendix  A  a  list  of  oi-ganizstions 
which  hevr  e'^'-.hhsh^'  nationally 
recognizee'  c'';;'v;n  stacda'^dj'  ap;)licabie 
to  powered  u'lfittorm  irr.tollatims. 

The  New  York  State  Department  of 
Labor  (EX  9-Jl)  and  Ku'-t  W.  Daigel 
(EX.  9-31)  sue,cested  deleting  lh<? 
proposed  requirement  for  building 
installations  in  (e){l)fv)  becansf  if  w«s 
too  broad.  This  requirement  stated  that 
the  building  installation  shall  allow  fc- 
the  safe  use  and  operation  of  the 
equipment.  OSHA  agnees  and  has 
changed  the  orovisioa  of  the  Final  Rule 
to  rpquire  that  only  thcoe  affected  parts 
of  the  building  be  desirned  to  allow  the 
equipment  to  b"  used  without  f^xposing 
employees  tr  iiazards. 

Pioposed  paragraph  [e)(2)(i)  would 
have  required  building  exteriors  to  have 
tie-in  guides  which  are  building  face 
components  that  provide  a  continuous 
means  of  positive  engegement  between 
the  the  building  and  suspended  unit.  The 
definition  of  the  term  "tie-in  guides" 
states  that  the  guides  provide 
continuous  positive  engagement 
between  the  suspended  equipment  and 
the  building.  For  reasons  of  consistency, 
OSHA  is  changing  the  revision  at 
paragraph  (e)(2)(i)  in  ftie  Final  Rule  by 
requiring  that  building  exteriors  be 
provided  with  tie-in  guides  and  deleting 
those  phrases  which  are  in  the  definition 
of  the  term  "tie-in  guides." 

The  proposal,  in  paragraph  (e)(2)(ii), 
would  have  allowed  tie-in  guides  to  be 
eliminated  if  not  feasible  due  to  exterior 
building  design,  for  uppermost 
elevations.  Tie-in  guides  would  have 
been  eliminated  from  the  upper  75  feet 
(22.9  m]  provided  angvlated  roping  is 
employed  and  continuous  contact  is 
maintained  by  the  platform  with 
building  face.  For  the  upper  50  feet  (15.3 
m),  no  angulated  roping  or  continuous 
contact  would  have  been  required. 

Two  commenters  [BX.  9-23.  9-43) 
recommended  that  ths  tie-in  guide 
exclusion  for  upper  elevations  be 
increased  to  130  foot  ^9.6  m],  the  same 
distance  as  was  permitted  in  proposed 
paragraph  (e](2)(iii](c)  for  elevations 
above  ground  level.  OSHA  believes  the 


two  environmental  conditions  are  not 
comparable.  First,  the  wind  pressure 
effect  on  tali  buildings  is  usually 
greatest  at  the  top  comers  of  a  building. 
Second,  the  column  effect  of  air  on  the 
exterior  of  a  building  increases  with 
building  heights.  This  uplifting  wind 
tends  to  "dam  up"  under  a  platform  and 
get  between  the  platform  and  the 
building,  moving  the  platform  away  from 
the  building.  For  these  reasons,  OSHA 
cannot  accept  the  recomreendation  that 
the  tie-in  guide  exclusion  fox  upper 
elevations  be  increased  to  130  foot  (.39.6 
m). 

Kurt  W.  DaiocI  (EX.  P-22;  and  'loberg 
(EX.  190)  conciirrtid  i'l  '.i!jij.:'-3-.;  :;•  ;i,al 
OSHA  shou'd  rowyrd  r'n i  e -i lU'.i  'ii  to 
require  t'nat  tlie:e  sii'/^:.  b;.-  w.r,  !i:uous 
contact  between  tiie  p'r.l;bim  rn.'i  the 
buildi.ig  face  at  the  50  fno'.  (is.i-  r.\] 
upptr-most  eiovHtians.  T  rt:s  siivg«:ptirn 
addresses  the  i)h)fcctiori  *<)  the  upper  C<d 
foot  (la. 3  m)  cNCiUsior.  b\  Leotitifd  .\ork 
(TR  2/20,  p.  2oi  who  stdted  that 
employees  car.  be  subjecced  t'j  hazards 
at  Bievated  building  heij:htE  due.  to  the 
windy  conduicis  if  tie-u!  guides  arc  not 
used. 

Otriei  conunenlers  (EX.  8-31. 5^1, 15- 
8j  and  heartn^  poriicipants  (TR  2/19  p. 
13;;.  '^;Z0~3\1.  034)  supported  the  upper 
75  fool  (22.9  m)  exclusinn.  James  Vv . 
Fortune  (TR  2/19,  p.  lK2j  artd  Douglns  A 
Greenaway  (EX.  15-8)  als»  believed  that 
the  upper  75  foot  (22.9  mj  exclusion 
should  be  reworded  to  require  a 
minimum  angulation  forre  of  10  pounds 
(44.4  N)  on  the  building  face. 

In  response  to  these  comments,  OSHA 
agrees  that  an  exception  to  continuous 
positive  engagement  of  the  working 
platform  the  building  shonld  be  made  in 
such  a  manner  so  as  not  to  increase  the 
risk  to  employees  when  they  are 
working  near  roof  top  elevations. 
Accordingly,  if  tie-in  guides  are 
excluded  at  the  uppermost  elevations, 
there  is  a  real  need  to  provide  an 
alternate  method  of  platform 
stabilization  because  of  the  wind  forces 
which  can  occur  at  these  elevations.  The 
platform  stabilization  required  for  the 
upper  50  foot  (15.3  m)  should  be  no  less 
than  is  required  at  the  upper  75  foot 
(22.9  m)  level.  Therefore  OSHA  is 
deleting  the  reference  to  30  foot  (15.3  ra), 
retaining  the  75  foot  (22.9  m)  exclusion 
as  proposed  and  adding  the  requirement 
for  a  minimum  angulation  force  of  10 
pounds  (44.4N)  in  the  Final  Rule.  This 
revision  from  the  proposal  is  requiring  a 
continuous  contact  between  the 
platform  and  the  building  face,  if  the 
platform  is  not  stabilized  with  tie-in 
guides  for  the  upper  75  foot  (22.9  m] 
level.  In  addition.  OSHA  is  deleting  the 
word  "continuous"  in  the  Final  Rule, 
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since  the  word  is  contained  in  the 
definition  of  tie-in  guides  and  therefore 
is  redundant. 

Proposed  paragraph  (e)(2)(iii)  is  being 
modified  in  the  final  rule  for  clarity  and 
for  consistency  with  other  related 
provisions.  First,  as  in  the  previous 
paragraph  tlie  word  "continuous"  is 
deleted  since  this  word  is  already 
contained  in  tlie  definition  of  tie-in 
guides  Second,  the  phrase  "required  in 
(e)(2)(i)"  is  added  to  show  the 
relationship  of  this  exclusion  provision 
to  the  original  refjuirement.  Third,  a 
rKfe.-Knce  to  pHragiaphs  (ej(2](iii)  (A), 
(B)  and  (C)  is  added  to  complete  the 
referfTice  to  three  guide  systems — 
anyone  of  which  is  required  if  tie-in 
guides  are  not  usud. 

Req'jirements  for  pov/ered  platform 
instailatiDns  usirg  intermittent 
stabilization  systems  wnre  proposed  in 
paragraph  (e}(2)()ii)'A)  A  considerable 
number  of  commenters  (EX.  9-22,  9-23, 
9-25,  9-23  9-29,  9-31,  S^34.  9-35,  9-37,  9- 
41;  EX.  15-4. 15-8, 15-13:  IPB:  38;  50:  88) 
and  hearing  witnesnes  (TR  2/19,  pp.  58, 
153, 174.  230;  TR  2/20,  pp.  23, 115.  311. 
333)  addressed  this  provision.  The  three 
primary  issues  raised  were  the  proposed 
14-inch  (355.6  mm)  lim.it  on  platform 
displacement,  the  wind  velocity  of  40 
miles  per  hour  (64.3  km/hr)  as  a  design 
criteria,  and  the  related  lateral 
displacement  tables  in  Appendix  C. 

Daige)  (TR  2/20.  p.  333),  Thomas  J. 
O'Shea  (TR  2/20,  p.  311),  and  James  W. 
Fortune  (TR  2/19.  p.  230)  claimed  that 
the  14-inch  (355.6  mm)  limit  on  platform 
displacement  was  based  on  the  faulty 
premise  that  normal  platform  movement 
in  excess  of  14  inches  (355.6  mm)  would 
cause  a  worker  to  fall.  They  contended 
that  normal  wind  forces  will  move  a 
2,000-pound  (89.6  kg]  platform  very 
slowly  along  the  face  of  a  building 
because  of  the  platform  weight  and  the 
frictional  forces  which  are  in  opposition 
to  these  wind  forces.  In  addition,  they 
claimed  the  platform  would  remain  level 
and  tend  to  right  itself  during  this 
movement.  Only  high  winds,  they 
continued,  have  a  significant  effect  on 
platform  stabilization,  and  this  is  the 
main  reason  for  using  stabilizer  ties. 

Daigel  (TR  2/20,  p.  333]  also  pointed 
out  that  under  normal  operating 
conditions,  in  the  absence  of  winds,  the 
platfoi-m  may  displace  in  excess  of  14 
inches  (355.6  mm)  laterally,  due  to 
variables  such  as  worker  movement  on 
the  platform,  building  face  roll«- 
condition  and  contact,  and  differences 
in  actuation  of  the  platform  hoist 
controls. 

Lawrence  R.  StaCFord  (EX.  15-4], 
Thomas  J.  O'Shea  (EX.  15-13],  and 
Hoberg  (TR  2/l9,  p,  58)  noted  that  the 
rate  of  platform  displacement  and  a 


woricer's  reaction  time  would  determine 
a  worker's  stability  on  a  platform.  Since 
these  criteria  are  so  variable,  they 
contended  that  assigning  numerical 
limits  for  platform  displacement  for  the 
purpose  of  assuring  worker  stability  is 
not  feasible  and  should  be  omitted. 
These  same  commenters  observed  that 
the  designer  of  the  building  installation 
can  limit  the  horizontal  displacement  of 
a  platform  for  a  specific  building  through 
proper  vertical  spacing  of  the  building 
anchors,  platform  weight  and  stabilizer 
tie  length. 

Hoberg  (EX.  19-B)  reconunended  that 
OSHA  should  delete  the  14-inch  (355.6 
mm)  limit  on  jlatform  displacement,  and 
require  ini'Cid  that  the  intermittent 
stabilization  system  be  designed  to 
prevent  sudden  horizontal  movement  of 
the  platform.  It  is  the  sudden  movement 
of  the  platform,  Hoberg  contended,  that 
is  more  likely  to  cause  a  worker  to  lose 
his  or  her  stability  on  the  platform. 

OSHA  is  appreciative  of  this  new 
dsta  submitted  by  the  commenters  and 
witnesses  relative  to  the  14  inch  (355.8 
mm)  proposed  limit  on  platform 
displacement.  This  new  data,  which 
indicated  that  the  proposed  limit  would 
not  achieve  OSHA's  intended  purpose, 
had  not  been  considered  in  the  studv 
(EXH.  2)  prepared  for  OSHA  on 
intermittent  stabilization,  fidter 
considering  the  new  data,  OSHA  is 
deleting  this  proposed  requirem.ent  and 
substituting  performance  language 
which  requires  the  system  to  be  capable 
of  preventing  sudden  platform 
horizontal  movement.  The  Agency 
believes  that  this  provision  addresses 
the  hazard  more  effectively. 

Several  commenters  (EX.  9-23. 9-25. 
9-28,  9-37,  9-41)  and  persons  who 
testified  at  the  hearing  (TR  2/20.  pp.  23. 
311)  objected  to  the  40  miles  per  hour 
(64.3  km/hr.)  velocity  criterion  in  the 
proposed  requirement  (e)(2](iii)(A]. 
These  commenters  believed  that 
workers  should  not  be  required  to  work 
on  a  platform  when  exposed  to  winds 
even  approaching  this  velocity. 
However,  it  was  not  OSHA's  intention 
that  this  criterion  be  used  as  a  limit  on 
woiicer  exposure.  The  40  miles  per  hour 
(64.3km/hr]  velocity  criterion  was 
intended  to  serve  as  the  design  basis  for 
the  proposed  14-inch  limit  (355.6  mm]  on 
platform  displacement.  Since  OSHA  is 
not  promulgating  the  proposed 
displacement  limit,  the  40  miles  per  hour 
(64.3  km/hr)  criterion  also  is  eliminated 
in  the  Final  Rule. 

OSHA  also  is  eliminating  the  tables 
proposed  for  inclusion  in  Appendix  C  in 
the  Final  Rtde.  They  were  intended  to 
provide  guideline  data  to  building 
installation  designers  on  lateral 
displacement  in  an  intermittent 


stabilization  system.  James  W.  Fortune 
(TR  2/19,  p.  174],  Thomas  J.  O'Shea  (TR 
2/20,  p.  311).  and  Daigel  (TR  2/20,  P.  311) 
noted  during  the  public  hearing  that 
these  tables  should  be  deleted  for 
several  reasons.  First,  the  introduction 
of  wind  velocity  variables  in  the  tables 
in  excess  of  25  miles  per  hour  (40.2  km/ 
hr]  implied  that  workers  would  be 
permitted  to  work  on  a  platform  in  these 
wind  exposures.  Second,  building 
installation  designers  would  develop 
their  own  designs  for  intermittent 
stabilization  systems  specifically  suited 
to  each  building  and  would  not  utilize 
the  guidelines  presented  in  Appendix  C. 
Third,  if  OSHA  should  decide  to  delete 
the  14-inch  (3.'i5.6  mm)  displacemer.t 
limit  in  the  proposal,  the  tables  would 
be  nnecessary.  Since  OSHA  has  agreed 
that  the  limit  on  platform  displacement 
is  to  be  eliminated  in  the  Final  Rule,  the 
tables  in  Appendix  C  are  also  deleted. 

OSHA  had  proposed  that  the 
maximum  ve'lical  inter\'ai  bttween 
building  anchors  in  an  intermittent 
stabiiiza'ion  system  be  50  foot  (15.3  m). 
A  large  number  of  comments  (EX.  14-1; 
15-4:  9-13,  9-25.  9-31.  9-41.  9-43;  TR  2/ 
19.  pp.  60. 185;  TR  2/20.  pp.  23,  92,  267. 
313]  were  received  in  response  to 
OSHA  S  request  for  comments  on  this 
provision  in  the  November  22. 1985 
Notice  of  Hearing  (50  FR  48222). 

Some  commenters.  James  W.  Fortune 
(TR  2/19  p.  185),  Daigel  (EX.  9-31]  and 
the  New  York  State  Department  of 
Labor  (EX.  9-41)  suggested  that  the 
maximum  interval  between  building 
anchors  should  be  less  than  50  foot  (15.3 
m]  for  buildings  in  excess  of  500  foot 
(153  m)  in  height  because  of  the 
generally  higher  wind  velocities  at  those 
elevations. 

Thomas  J.  O'Shea  (TR  2/20,  p.  313] 
and  Lawrence  R.  Stafford  (EX.  15-4) 
believed  there  was  no  engineering 
justification  to  reduce  the  anchor 
interval  to  a  specific  distance  at  the 
higher  elevations  in  the  regulation.  They 
contended  that  this  spacing  should  be 
decided  by  a  competent  professional 
engineer  based  on  an  evaluation  of  the 
entire  system,  platform  size,  wind  design 
values  for  the  site,  and  the  profile  of  the 
facade. 

The  Travelers  Insurance  Company 
(EX.  14-1),  Daigel  (EX.  9-31).  and 
Lawrence  R.  Stafford  (TR  2/20.  p.  92) 
recommended  that  the  proposed  50  foot 
(15.3  m]  interval  be  reduced  to  40  foot 
(12.2  m)  regardless  of  the  building 
height.  Lawrence  R.  Stafford  noteid  that 
New  York  State  has  had  excellent 
experience  with  the  40  foot  (12.2  m) 
limit 

Another  group  of  commenters,  Hoberg 
(EX.  l»-fi.  TR  2/19.  P-  60),  Acme 
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,Jabricators  (EX.  9-13).  Spider  Staging 
Sales  [EX.  9-43),  and  Richard  W. 
Hoffman  (TR  2/20,  p.  207)  recommended 
that  the  building  anchor  interval  be 
limited  to  three  floors  or  50  foot  (15.3  m). 
whichever  is  less.  These  commenters 
argued  that  the  three  floor  hmit  has 
v.'orked  out  quite  well  in  their 
experience  and  is  acceptable  to  most 
architects.  In  addition,  if  a  floor  limit  is 
not  introduced  it  is  possible  that  in  some 
buildings  with  eight  feet  six  inch  floors 
(2.6  m),  the  proposed  provision 
permitting  a  maximum  of  50  foot  (15.3  m) 
would  allcw  building  anchors  every  four 
floors.  Then-fore,  it  is  conceivable  for 
some  buil 'lings  to  have  building  anchors 
every  fo m  ll'jors  and  on  other  buildings 
every  three  floors.  These  commenters 
concluded  ihat  for  uniformity  and 
safety,  ease  of  installation,  operation 
and  design,  the  three  floor  limit  of  not 
greater  than  50  foot  (15.3  m)  was 
recommended. 

OSHA  agrees  with  the  latter  group  of 
commenters  and  is  changing  the 
proposed  requirement  in  the  Final  Rule 
accordingly.  OSHA  believes  that 
because  of  the  variability  of  conditions 
which  exist  at  each  building  site,  it  is 
appropriate  that  tliis  provision  establish 
a  set  of  minimum  criteria  for  8paci.ng  of 
anchors  allowing  the  necessary 
floxibihty  to  deal  with  tiie  particular 
conditions  encountered.  Due  to  the 
various  site  conditions  that  have  been 
identified  such  as  the  wind  environment 
at  various  elevations,  the  platform 
length  and  weight,  and  the  facade 
profile,  the  responsible  architect  or 
engineer  should  have  the  latitude  to 
consider  these  variables  in  locating  the 
appropriate  building  anchors.  If  a  tall 
building  requires  additional  building 
anchors,  or  if  certain  conditions  along  a 
building  edge  require  a  building  anchor 
at  every  floor,  the  provision  should 
allow  the  architect  or  engineer  to 
address  each  situation.  Furthermore, 
CSHA  beheves  that  in  a  time  of  crisis,  a 
worker  will  look  for  a  building  anchor  at 
c  given  floor  level  rather  than  at  a 
distance  that  is  irregularly  spaced  with 
respect  to  the  building  facade  panels. 
Finally,  the  change  in  the  Final  Rule 
for  the  building  anchor  interval  to  a 
three  floor  limit  is  consistent  with 
current  OSHA  Instruction  STD  1-3.3  of 
November  12, 1985  (EX.  102),  which 
addresses  intermittent  stabilization 
systems. 

Other  requirements  for  building 
anchors  are  also  changed  from  the 
proposal.  Hoberg  (EX.  19-B,  19-C) 
suggested  that  the  proposed  provision 
requiring  the  anchors  to  be  in  vertical 
rows  be  modified,  since  some  buildings 
have  different  spacings  at  different 


elevations  as  part  of  the  architectural 
design.  This  commenter  also  believed 
that  it  is  an  unsafe  practice  to  use  the 
building  anchors  to  move  the  platform 
horizontally  across  the  face  of  the 
building,  and  suggested  OSHA  address 
this  practice  in  the  provision.  L«e  B. 
Herzog  (EX.  9-29)  noted  that  the 
proposal  would  imprfy  that  four 
stabihzer  attachments  art  required  for  a 
platform  using  a  four  wire  rope 
suspension  system.  This  commenter 
suggested  changing  the  provision  to 
require  that  only  two  stabilizer 
attachments  need  be  used  for  this  type 
of  system. 

OSHA  agrees  with  the  CLrni^ientors 
and  has  changed  provisions 
(e)l2]liii)(A)(2)  and  (e)(2)(iii)(A)(3)  in  the 
Final  Rule  to  reflect  their  suggestions. 
Hoboi^  (EX.  19-B,  19-C)  suggested 
tlndt  OSHA  also  address  the  hazard 
which  could  occur  if  building  anchors 
were  to  cut  or  entangle  lifelines,  wire 
ropes  or  cables.  This  commenter  noted 
that  Ihe  catching  of  suspension  wire 
rop'js  and  life-lines  on  external  anchors 
was  an  nlmost  universal  compluint 
among  workers  using  these  systems  he 
contacted.  OSHA  agrees  and  is 
addressing  this  hazard  in  a  new 
paragraph  (c)(2)(iii)lA)(4)  in  the  Final 
Rul*;. 

The  required  capability  of  intermittent 
stabilization  system  components  was 
also  at  issue.  The  ptoposal  required 
intermittent  stabilization  system 
components  to  be  capable  of  supporting, 
without  failure,  at  least  four  times  the 
maximum  intended  load  applied  or 
transmitted  to  the  components. 

Daigel  (EX  9-31)  end  Thomas  ]. 
O'Shea  (TR  2/20,  p.  213)  recommended 
that  OSHA  also  address  the  loading 
requirement  on  each  building  anchor. 
These  commenters  believed  that  the 
minimum  load  for  each  anchor  should 
be  600  pounds  (2668  N)  based  on  their 
field  observations  of  these  systems. 

Hoberg  (EX.  19B.  19c)  supported  the 
need  for  addressing  anchor  loading 
requirements.  This  commenter 
recommended,  however,  that  the 
minimum  anticipated  load  on  a  single 
building  anchor  should  be  300  pounds 
(1334  N).  This  recommendation  was 
based  on  criteria  that  included  a 
platform  end  area  of  10  square  feet  (0.9 
m'^  enclosed  with  steel  mesh,  a  wind 
force  from  a  100  miles/hour  (160.8  km/ 
hr.)  wind,  a  four  to  one  safety  factor  and 
the  sharing  of  the  wind  load  by  two 
building  anchors.  Mr.  Hoberg  believed 
that  only  those  building  anchor 
arrangements  in  which  one  anchor  must 
withstand  all  of  the  load  should  have  a 
greater  capability  factor  than  where  two 
anchors  can  share  the  load. 


OSHA  agrees  that  the  300  pound  (1334 
N)  minimum  anticipated  loading  per 
anchor  is  adequate  if  both  anchors  share 
the  lo-id,  and  this  requirement  is 
included  in  paragraph  (e)(2](iii)(A)(5)  in 
the  I'inal  Rule.  For  installations,  where 
both  anchors  do  not  share  the  load, 
paragraph  (e)(2)(iii)(A)(6)  addresses 
those  instances. 

Hoberg  (EX.  19c)  suggested  that 
OSHA  require  the  building  anchors  rind 
stabilizer  ties  to  have  the  capability  cf 
withstanding  anticipated  wind  loads  if  a 
platform  should  be  stranded  on  a 
building  face  due  to  some  mechanical  or 
electrical  failure.  In  addition,  he 
S'i;^gosted  that  a  single  anchor  should 
have  the  capability  to  sustain  these 
wind  loads  if  the  anchors  have  different 
spacing  than  the  suspension  wire  ropes. 

OSHA  believes  these  suggestions 
have  merit  and  is  including  them  in  the 
Final  Rule  in  paragraph  (e)(2)(iii)(A){ri). 

Several  commenters,  Lawrence  R. 
Stafford  (EX.  15-4).  Thomas  J.  O'Shca 
(EX.  lS-13),  and  Daigel  (EX.  15-14) 
supported  the  proposed  paragraph 
which  would  have  prohibited  the  use  of 
ground  rigged  platforms  on  intermittent 
stabilization  systems.  They  claimed  a 
feasible  system  has  not  been  developed 
which  will  provide  the  necessary 
stabilization  of  the  platform.  OSHA's 
proposed  prohibition  also  was  based  on 
the  Agency's  beUef  thai  "on  a  ground 
ri'^ged  platform,  the  stabilizer  ties 
cannot  be  attached  to  the  building 
anchors  during  the  first  ascent  to  the 
roof  (50  FR  2397,  January  22, 1935). 

Many  other  commenters  (EX.  9-13,  9- 
23,  9-34, 9-37;  19B)  and  hearing 
witnesses  (TR  2/19,  p.  184;  TR  2/20  pp. 
305,  309),  however,  recommended  that 
such  platforms  not  be  prohibited  based 
on  their  experience  and  observations. 

Powered  Platforms  Company  (EX.  9- 
23),  Acme  Fabricators  Company  (EX.  9- 
13),  and  Joseph  Puccinelli  (TR  2/20.  p. 
306)  claimed  that  special  provisions  can 
be  made  to  provide  stabilizers  at  each 
floor  level  as  a  ground  rigged  platform 
ascended.  James  W.  Fortune  (TR  2/19  p. 
184)  provided  OSHA  with  a  drawing  of 
a  building  in  California  in  which 
stabilization  was  provided  for  a  ground 
rigged  platform  and  contended  that 
employee  work  procedures,  similar  to 
those  used  for  roof  rigged  platforms, 
could  be  used  in  deploying  the 
intermittent  ties.  Robert  W.  Hursh  (EX. 
101)  also  provided  OSHA  with  sketches 
and  analysis  of  a  similar  ground  rigged 
platform  arrangement.  Hoberg  (EX.  19B) 
claimed  that  the  proposed  prohibition  is 
based  on  the  assumption  that  the  ropes 
or  platforms  cannot  ba  restrained  except 
by  a  worker  on  the  platform,  and  that 
this  assumption  is  incorrect.  This 
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commenter  noted  that  access  panels  in 
the  building  face  would  allow  the 
suspension  wire  rope  to  be  restrained  to 
the  building  anchors  prior  to  the  ascent 
of  a  ground  rigged  platform. 

Based  on  the  new  data  provided  by 
the  commenters  which  show  that  ground 
rigged  platforms  can  be  stabilized 
intermittently,  OSHA  agrees  to 
eliminate  the  prohibition  in  the  Final 
Rule.  Stabilization  of  the  ground  rigged 
platform  during  its  ascent,  however,  is 
required  under  paragraph  (f)[5)(v)(H). 

In  addition,  the  Final  Rule  contains 
other  provisions  which  will  also  ensure 
that  the  use  of  ground  rigged  platforms 
on  intermittent  stabilization  systems 
will  not  present  a  hazard  to  employees. 
First,  under  paragraph  (e){l)(i)  and 
(n{l)(i)>  the  building  and  equipment 
components  are  to  be  designed  by  a 
registered  professional  engineer. 
Second,  under  paragraph  (c),  the 
employer  is  required  to  obtain  a 
certification  from  the  building  owner 
that  the  installation  meets  the 
requirements  of  this  standard.  I'hird. 
under  paragraph  (i)(l)(iii),  employees 
must  be  trained  in  the  operating 
procedures  peculiar  to  ground  rigged 
platforms  with  intermittent  stabilization 
systems. 

Requirements  for  powered  platform 
installations  using  button  guide 
stabilization  systems  are  set  out  in 
paragraph  (e)(2)(iii)(B).  These  systems 
include  a  guide  track  mounted  on  the 
platform  and  guide  buttons  mounted  on 
the  building  face  which  engage  the  track 
during  ascent  and  descent.  Lawrence  R. 
Stafford  {EX.  9-35;  TR  2/20.  p.  153!, 
Daigf!  (EX.  9-22.  9-31;  TR  2/20,  p.  334), 
and  the  Wiadow  Cleaning  Contractors 
Association  [El\.  9-20)  objected  to  the 
inclusion  of  this  al'ternate  stabilizalion 
system  m  the  standard.  These 
commenters  clai.Tied  that  there  were 
certain  problems  with  these  systems, 
such  as  '.ifelines  catching  on  the  buttons 
and  button  misalignment  due  to  tlie 
variance  in  building  construction.  Other 
probl';ms  that  were  claimed  included 
possible  button  breakage  due  to  guide 
track  hang-up  and  hand  injuries  from 
handling  the  guide  tracks  mounted  on 
the  platform. 

James  W.  Fortune  (EX.  43;  TR  2/19, 
pp.  176, 186)  and  Hoberg  (EX.  ISB,  19C; 
TR  2/19.  pp.  57. 163)  pjpported  the  use 
of  a  button  guide  stabilization  system  as 
an  alternate  stabilization  system.  In 
response  to  the  objections  raised  against 
these  systems,  these  two  commenters 
noted  that  the  problems  noted  were  a 
function  of  improper  design,  improper 
suspension  of  safety  lines  and 
inadequate  training  of  employees.  These 
commenters  claimed  to  have  observed  a 
number  of  button  guide  stabilization 


systems  which  have  operated 
satisfactorily.  Hoberg  (EX.  19B) 
recommended  that  several  provisions  be 
added  to  this  section  which  address  the 
problems  of  lifelines,  button  breakage 
and  alignment  and  guide  track 
operation. 

OSHA  agrees  with  these  commenters. 
for  the  reasons  stated,  that  this  alternate 
stabilization  system  should  be  retained 
in  the  standard.  OSHA  also  is  including 
the  relevant  provisions  recommended  by 
Hoberg  in  the  Final  Rule  and  these  are 
identified  as  paragraphs  (e](2)(iii](B)(l), 
(e)(2)(ui)(B){2),(e)(2)(iu)(Bl(3), 
(e)(2)(iii)(B)(5)  and  (e)(2)(iii)(B)(6).  In 
summary,  OSHA  is  changing  the 
proposed  requirements  for  button  guide 
stabilization  systems  under  paragraph 
(e)(2)(iii)(B)  in  the  following  manner. 

First,  the  word  "continuous"  and  the 
last  sentence  of  proposed  paragraph 
(e){2)(iii){ni  aie  deleted.  The  word 
"contlnuf  J  ,    i-  already  contained  in  the 
definition  of  ti-;  in-guides.  The  last 
sentence  of  this  paragraph  which 
addressed  guide  bar  requirements  is 
transferred  in  the  Final  Rule  to 
paragraph  (f)(5)(vi)(A).  which  addresses 
equipment  requirements.  Second,  for 
purposes  of  clarity,  proposed  paragraph 
(e)(2)(iii)(B)(l)  is  rewritten  as 
paragraphs  {e)(2)(iii){B)  (2)  and  (3).  Their 
content  remains  the  same.  Third, 
proposed  paragraph  (e)(2)(iii)(B)(2)  is 
being  rewritten  as  paragraph 
(e)(2)(iii)(B){4).  The  word  "bar"  is 
changed  to  the  more  descriptive  word 
"track,"  and  OSHA  is  clarifying  the  fact 
tiiat  when  the  guide  track  initially 
engages  the  first  building  anchoi  a  gap 
in  the  continuous  engagerrent  will  occur. 
Fourth,  the  proposed  paragraph 
(e)(2)(!i;)(B)(r])  is  being  rewritten  as 
paragraph  (e){2j{iii){B)(6),  since  OSHA 
agrees  with  hioberg's  (EX.  19E}  comment 
that  the  prcpcsed  provision  does  not 
properly  addrees  the  loading  uf  ViUtton 
guide  stabilization  system  components. 
This  commenter  suggest eU  that  the 
paragraph  be  changed  to  insure  tiiat  the 
anchor  and  building  components  be 
capable  of  sustaining  without  damage  at 
least  the  weight  of  the  platform,  if  this 
capability  is  not  provided,  then 
provisions  must  be  made  in  the  guide 
tracks  or  guide  track  connectors  to 
prevent  the  platform  and  its  attachments 
from  transmitting  the  weight  of  the 
platform  to  the  anchor  and  building 
components. 

In  addition  to  these  specific 
requirements.  OSHA  notes  that  a 
ntunber  of  other  provisions  in  the  final 
rule  generally  address  the  issues  raised 
with  regard  to  button  guide  stabilization 
systems.  These  provisions  include 
paragraph  (e)(l)(i),  which  addresses 
design  of  any  building  installation  by  a 


registered  profesaional  engineer,  and 
paragraphs  (i)(l)(i)  and  (i)(l)(ii),  which 
address  the  training  of  employaes 
operating  powered  platforms. 

Requirements  for  powered  platform 
installations,  where  the  suspended 
portion  of  the  equipment  doies  not 
exceed  130  feet  (39^  m)  above  a  safe 
surface,  were  set  out  in  proposed 
paragraph  (e)(2)(iii)(c).  A  number  of 
commenters  (EX.  9-22,  -23,  -28,  -34,  -35; 
15-8.  -14;  88)  and  persons  who  gave 
hearing  testimony  (TR  2/19.  pp.  96, 408; 
TR  2/20.  pp.  23.  333]  addressed  thisf 
provision.  The  primary  issues  raised 
wen  the  14-inch  (355.8  mm]  limit  on 
platform  displacement  and  the  wind 
velocity  criteria  of  40  miles  per  hoar 
(64.3k  m/hr). 

Daigel  (EX.  9-22. 15-14.  TR  2/20.  p. 
333)  raised  the  same  objections  to  the 
14-inch  (355.6  mm)  limit  on  platform 
displacement  in  proposed  paragraph 
(e)(2)(iii)(C)  as  he  had  on  this  same  limit 
in  proposed  paragraph  (e](2)(iii](A). 

Hoberg  (EX.  19B]  also  recommended 
that  OSHA  delete  the  proposed  14-inch 
(355.6  mm)  limit  on  platform 
displacement,  since  it  is  the  rate  of 
displacement  and  not  the  displacement 
distance  that  would  affect  a  worker's 
stabilization  in  a  suspended  platform. 
Since  the  rate  of  displacement  is  so 
variable  and  the  assignment  of  a 
numerical  Umit  is  not  feasible,  this 
commenter  suggested  that  OSHA 
require  that  the  installation  be  designed 
to  prevent  sudden  movement  of  the 
platform.  After  considering  this  new 
data  presented  by  the  commenters  on 
the  proposed  14-inch  (355.6  mm)  limit, 
OSHA  finds  that  platfonn  displacement 
is  due  to  many  factors  and  thus  OSHA 
is  deleting  this  requirement  in  the  Final 
Rule  and  substituting  performance 
language  fur  controlling  the  platform 
displacement. 

Several  commenters  (EX.  9-23.  9-34. 
9-35;  15-14)  and  a  hearing  participant 
(TR  2/20.  p.  23)  objected  to  the  40  miles 
per  hour  (64.3  km/hr)  wind  velocity 
criterion  in  the  proposed  requirement 
(e)(2)(iii)(c).  These  commenters  believed 
it  is  an  unsafe  practice  to  require 
employees  to  work  on  a  platform  when 
exposed  to  winds  of  this  velocity.  OSHA 
is  deleting  the  velocity  criterion  in  the 
Final  Rule  for  the  same  reasons  that 
were  given  in  the  deletion  of  this  same 
criterion  in  proposed  paragraph 
(e)(2)(iii)(A1. 

Hoberg  (EX.  19B.  88;  TR  2/l9.  p.  96) 
and  Douglas  A.  Greenaway  (EX.  15-8) 
recommended  that  OSHA  retain  the 
requirement  in  the  present  standard  for 
a  minimum  angulation  force  of  10 
pounds  (44.4  N)  as  required  in  the 
proposed  paragraph  (e)(2](iii)(C). 
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Hoberg  stated  that  such  a  requirement 
would  ensure  there  is  a  force  available 
of  given  magnitude  that  can  resist  the 
lateral  movement  of  the  platform  caused 
by  employees  walking  on  the  platform. 
This  commenter  stated  that,  from  his 
own  experience,  such  a  requirement  is 
feasible  even  at  the  bottom  of  a  130-foot 
(39.6  m)  drop.  The  10-pound  force  (44.4 
N),  he  continued,  may  be  obtained  by 
tie-backs  or  any  other  feasible  method 
applicable  to  the  installation. 

OSHA  agrees  with  these  commenters 
that  the  platform  should  remain  in 
contact  with  the  building  facade  with  a 
force  of  not  less  than  10  pounds  (44.4  N), 
and  this  provision  is  retained  in  the 
Final  Rule.  Such  a  provision  will  ensure 
platform  stabilization  for  employees 
working  on  platform  installations  with 
suspensions  of  less  than  130  feet  (39.6  m) 
without  tie-ins  to  the  building  facade. 
Si'ch  a  provision  will  also  address 
Leonard  Nork's  (TR  2/20,  p.  23)  concern 
fur  employee  safety  on  such 
i:istallations  because  of  the  lack  of  tie- 
ins. 

Since  OSHA  has  decided  that  the 
scope  of  the  Final  Rule  will  cover 
platform  installations  used  in  the 
interiors  of  buildings  (atriums)  which 
have  areas  requiring  maintenance, 
platform  stabilization  in  this 
environment  is  addressed  by  this 
standard.  Comments  received  on 
proposed  stabilization  provisions  for 
platforms  used  on  building  exteriors 
concluded  that  employee  movement  on 
the  platform  contributed  to  platform 
displacement  and  an  unsafe  work 
surface.  Tie-in  guides  and  other 
equivalent  methods  are  required  in  the 
final  rule  for  the  purpose  of  addressing 
this  employee  movement  on  exterior 
platforms.  Hoberg  (TR  2/19,  p.  17), 
D.iigel  (EX.  9-31),  and  the  Tennessee 
Valley  Administration  (EX.  14-3)  conciu- 
in  the  need  for  a  similar  stability 
requirement  for  platforms  used  in 
atriums.  Although  a  continuous  or 
intermittent  tie-in  may  not  be  necessary 
in  an  atrium  because  wind  conditions 
are  not  a  factor,  they  recommended  that 
the  platform  be  tied  off  at  each  work 
station  to  ensure  platform  stability. 
Hoberg  noted  that  a  restraint  is 
necessary  because  of  the  extensive 
platform  movement  that  results  from 
employees  pushing  off  from  a  work 
surface  or  from  walking  on  the  platform 
during  work  activities. 

OSHA  agrees  that  a  tie-off  of  the 
platform  at  each  work  station  is  one 
method  of  providing  stability  in  an 
atrium  environment,  but  it  is  not  the 
only  method.  OSHA  believes  that  the 
building  owner  should  have  the  option 
of  utilizing  stabilization  methods 


generally  used  for  exterior  environments 
if  one  of  these  methods  serve  his 
purpose.  OSHA,  therefore,  is  providing 
this  flexibility  in  selecting  a  stabilization 
method  in  paragraph  (e)(2)(iv). 

Guarding  requirements  for  employees 
working  on  roofs  while  performing 
exterior  building  maintenance  were 
proposed  in  paragraph  (e)(3). 

Proposed  paragraph  (e)(3)(i)  provided 
that  guarding  be  pnovided  on  the  roof 
perimeter  to  protect  employees  from ' 
falling  while  they  were  performing 
exterior  building  maintenance.  This 
guarding  was  to  have  met  the  provisions 
of  Subpart  D  of  29  CFR  1910.  In  the  Final 
Rule,  paragraph  (eK3)(i)  references  a 
speci^c  standard,  rather  than  all  of 
Subpart  D,  to  provkie  a  more  specific 
reference  in  the  current  General 
Industry  Standards. 

Several  commenters  (EX.  15-23,  57,  87) 
and  persons  who  gave  lestLmony  at  the 
hearing  (TR  2/21.  pp.  19,  26.  £H) 
addressed  paragraph  (e)(3)(ii).  Raymond 
Horvath  (TR  2/21,  p.  19)  noted  that  the 
referenced  Subpart  D  of  Part  1910  in  the 
proposed  provision  does  not  address  the 
required  horizontal  distance  of  the 
perimeter  roof  guard  from  the  face  of  the 
building  being  serviced.  This  commenter 
also  noted  that  the  ANSI  draft  standard 
A120.1— January  1986  (EX.  15-8) 
requires  12  inches  (309  mm)  for  this 
horizontal  distance,  but  he  believed  that 
this  distance  is  insufficient  because 
many  parapet  walk  are  in  excess  of  12 
inches  thick.  If  a  builder  were  strictly  to 
comply  with  a  12-inch  (309  mm)  distance 
in  these  cases,  a  guard  rail  (perimeter 
roof  guard)  would  require  bends  or 
angles,  at  additional  cost,  or  the  guard 
rail  would  have  to  penetrate  the  top  of 
the  parapet. 

For  feasibility  and  with  due  regard  to 
employee  safety,  Mr.  Horvath 
recommended  that  the  perimeter  roof 
guard  be  located  no  less  than  six  inches 
(152  nun)  inboard  of  the  inside  face  of 
the  parapet  wall  or  roof  edge  curb  of  the 
building  being  serviced.  Further,  he 
reconunended  that  the  location  of  this 
guard  not  exceed  18  inches  (457  mm) 
from  the  exterior  building  face. 

Lawrence  R.  Stafford  (TR  2/21,  p.  28) 
agreed  with  Mr.  Horvath  on  the  18-inch 
(457  nun)  limit,  since  any  larger 
dimension  could  conceivably  inhibit  the 
use  of  davit  installations.  Mr.  Stafford 
also  agreed  that  bending  of  a  guardrail 
above  a  parapet  is  undesirable,  since  it 
would  provide  a  ledge  on  the  inboard 
side  of  the  guardrail  and  thus  reduce  the 
effective  height  of  the  guardrail  if  a 
person  were  to  stand  on  the  ledge. 

OSHA  agrees  with  these  commenters 
and  is  modifying  the  perimeter  roof 
guard  provision  in  the  final  rule  under 


(e)(3)(ii)  to  conform  with  Mr.  Horvath's 
recommendation,  for  the  purpose  of 
affording  feasibility  in  complying  with 
the  perimeter  roof  guarding 
requirements. 

Powered  Platforms  Manufacturing 
Company  (EX.  9-23)  suggested  that 
proposed  paragraph  (e)l4],  which 
addresses  stops  for  trackless  equipment, 
require  stops  only  if  an  event  could 
occur  that  would  cause  hazardous 
conditions  for  employees.  Douglas  A. 
Greenaway  (EX.  15-8).  in  his  submission 
of  the  ANSI  A120  draft  standard- 
January  1986,  recommended  that 
equipment  stops  be  required  by  OSHA 
for  trackless  type  equipment.  Hoberg 
(EX.  19B,  19C)  recommended  tiiat  OSHA 
require  equipment  stops  for  the  purpose 
of  protecting  employees  from  a  crushing 
or  shearing  hazard  if  equipment  should 
leave  its  intended  travel  areas. 

OSHA  agrees  that  a  requirement  for 
equipment  stops  should  be  included  for 
three  reasons.  First,  if  trackless 
equipment  should  leave  its  designated 
areas,  a  hazard  could  result  for 
employees  due  to  a  structural  failure  of 
the  roof  when  the  equipment  is  moved 
away  from  its  structural  support. 
Second,  since  most  trackless  surfaces 
are  concrete  slabs  mounted  on  a  roof, 
equipment  dropping  from  this  surface 
could  create  a  pinch,  (Tush  or  fall 
hazard  for  employees.  Third,  an 
employee  could  be  trapped  between  a 
wall  and  the  equipment  if  the  equipment 
moved  away  from  its  designated  path. 

In  addition  to  retaining  the 
requirement  for  equipment  stops  (e)(4), 
in  the  final  rule,  OSHA  is  addressing  the 
crushing  and  shearing  hazard  for 
employees,  and  removing  the  redundant 
proposed  phrase  "or  being  positioned." 

Acme  Fabricators  Inc.  (EX.  9-13) 
supported  the  need  to  provide  safe  areas 
for  maintenance  and  storage  of 
carriages  as  proposed  in  paragraph 
(e)(5).  Hoberg  (EX.  19B)  concurred  and 
also  suggested  replacing  the  words 
"supported  equipment"  with  "suspended 
equipment"  for  clarity  and  for 
consistency  with  the  definition  of  trolley 
carriage,  in  the  Final  Rule. 

OSHA  agrees  and  the  appropriate 
revisions  are  made  in  the  Final  Rule  in 
paragraph  (e)(5]. 

Several  commenters  (EX.  15-6, 19B, 
57)  supported  the  need  for  tie-down 
anchors  to  be  of  noncorrosive  metal  as 
proposed  in  paragraph  (e)(7).  Douglas  A. 
Greenaway  (EX.  15-8]  would  also 
require  inspection  of  these  anchors  for 
compliance  with  design  requirements  by 
a  registered  professional  engineer, 
followed  by  an  inspection  report. 
Hoberg  (EX.  196)  suggested  clarifying 
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language  to  improve  the  meaning  of  the 
provision. 

OSHA  agrees  to  clarify  the  provision 
in  the  Final  Rule  as  suggested  by 
Hoberg.  However,  OSHA  believes  that  a 
requirement  for  an  inspection  of  the 
anchors  would  be  unnecessary,  since 
the  building  installation  requirements 
are  to  be  designed  by  a  registered 
professional  engineer  under  paragraph 
(e)(l)(i],  the  employer  would  have  to  be 
assured  by  the  building  owner  that  the 
installation  has  met  those  requirements 
under  paragraph  (c)  in  the  Final  Rule, 
and  there  is  no  evidence  indicating 
failure  of  anchors. 

James  W.  Forhme  (TR  2/19.  p.  196) 
suggested  deleting  the  requirement  for 
cable  stabilization  in  proposed 
paragraphs  (e)(8)(i)  and  (e)(8)(ii),  since 
he  believed  this  was  a  design  function. 
However,  a  number  of  commenters  (EX. 
9-13,  9-31,  9-41;  15-4. 15-8;  19B,  19-C; 
57)  supported  the  need  for  the 
stabilization  of  cables  and  hanging 
lifelines.  Lawrence  R.  Stafford  (EX.  15-4) 
noted  that  such  stabilization  will 
prevent  these  cables  and  lifelines  from 
creating  an  employee  hazard  as  a  result 
of  striking  building  glass  areas.  Richard 
W.  Hoffman  (EX.  57)  commented  that 
strong  winds  acting  on  a  lifeline  can 
move  employees  to  the  leeward  side  of  a 
platform  and  severely  limit  their 
movements.  Daigel  (EX.  9-31) 
recommended  deleting  the  phrase  "any 
other  force"  in  the  provision,  while 
Hoberg  (EX.  193)  suggested  that 
paragraphs  (e](8)(i)  and  (e)(8)(ii)  be 
combined  because  of  their  similarity. 

OSHA  agrees  that  the  proposed 
requirement  for  cable  and  lifeline 
stabilization  should  be  retained  in  the 
Final  Rule.  In  addition  to  the  reasons 
expressed  by  commenters  in  support  of 
this  requirement.  OSHA  believes  that 
stabilization  will  help  to  further  reduce 
employee  hazards  by  reducing  the 
abrasion  of  cables  and  lifelines.  The 
stabilization  of  cables  and  lifelines  can 
be  provided  by  any  method  which  limits 
their  displacement  by  wind  or  other 
forces.  OSHA  also  agrees  to  combine 
proposed  paragraphs  (e)(g)(i)  and 
(e)(8)(ii)  in  the  Final  Rule  into  a  new 
paragraph  (e)(8)(i]  for  the  purpose  of 
reducing  verbiage. 

Several  commenters  (EX.  15-8, 19B, 
TR  2/20,  p.  334)  supported  the  proposed 
stabilization  requirement  for  tensioned 
hanging  cable  in  paragraph  (e](8)(iii). 
Acme  Fabricators  Inc.  [EX.  9-13]  also 
supported  the  need  for  this  requirement 
but  suggested  that  stabilization  be 
provided  at  the  more  frequent  intervals 
of  200  foot  (61  m]  rather  than  the 
proposed  600  foot  (183  m).  Swing  Stage 
Inc.  (EX.  9-29]  questioned  the  need  for 
this  requirement  since  it  believed  that 


unstabilized  tensioned  cables  might 
mark  a  building  face  but  not  affect  the 
safety  of  employees  on  the  platform. 

OSHA  believes  it  is  necessary  for 
these  cables  to  be  stabilized  for  a 
number  of  reasons.  First,  many  of  these 
cables  are  brought  direcUy  over  a 
parapet  and  car  become  chafed  through 
movement  since  they  are  adjacent  to  the 
building  face.  Second,  if  these  cables 
become  damaged,  employees  may  be 
exposed  to  shock  hazards  from  failed 
power  conductors.  Third,  on  high 
buildings  wind  forces  can  be  greater  on 
these  cables  than  on  the  platform  itself. 
Finally,  the  tensioned  cables  need  to  be 
stabilized  so  as  to  prevent  the  tension 
from  interfering  with  the  overload 
limiting  devices  on  the  hoisting  cables. 

OSHA  carmot  support  the  need  for 
cable  stabilization  at  the  more  frequent 
intervals  of  200  foot  (61  m)  rather  than 
the  proposed  600  foot  (183  m).  since 
there  is  no  evidence  that  a  hazard  exists 
when  tensioned  cables  are  stabilized  at 
600  foot  (183  m).  The  requirement 
remains  unchanged  in  the  Final  Rule 
and  is  renumbered  as  paragraph 
(e)(8)(u). 

A  significant  number  of  commenters 
(EX.  9-25, 9-37.  9-45;  14-3;  15-8: 19B;  65- 
20)  and  hearing  witnesses  (TR  2/19,  pp. 
55,  63;  TR  2/20.  pp.  24.  35.  54.  65.  84. 109. 
496)  recommended  that  OSHA  require  a 
written  emergency  action  plan  for 
employees  in  lieu  of  commimicating 
such  a  plan  orally  as  in  proposed 
paragraph  (e)(9).  Becor  Western  Inc. 
(EX.  9-37]  believed  the  plan  should  be 
written  to  assure  that  it  has  been 
thought  out  in  advance  and  that  the  plan 
has  been  accurately  communicated  to 
employees.  Hoberg  (2/19.  p.  63]  noted 
that  few  employees  remember  an  oral 
plan  during  an  emergency  and  suggested 
that  the  written  plans  be  kept  at  the 
manned  communication  facility  in  the 
building  along  with  the  emergency 
phone  numbers  and  equipment  logs. 
Leonard  Nork  (TR  2/20.  p.  24)  stated 
that  employees  shotild  be  given  a 
written  copy  of  the  emergency  action 
plan  for  their  training  to  insure  proper 
implementation  of  the  plan.  Mr.  Nork 
also  suggested  that  a  record  be  kept  of 
the  employee  who  had  been  trained  in 
these  emergency  procedures  and  the 
name  of  the  instructor  who  performed 
the  training.  Other  conunenters  (EX.  14- 
3. 9-45)  and  a  hearing  participant  (TR  2/ 
20.  p.  84)  observed  that  it  was  especially 
important  to  utilize  written  emergency 
action  plans  for  building  work  sites 
having  complicated  atriums  and  exterior 
facades. 

OSHA  did  not  receive  any  comments 
which  supported  the  use  of  oral  methods 
rather  than  written  methods  in  the 


training  of  employees  in  an  emergency 
action  plan. 

OSHA  has  considered  the  comments 
received  on  this  issue  and  agrees  that 
written  emergency  action  plans  are 
necessary  for  employees  who  use 
powered  platforms.  The  work  site  of  a 
powered  platform  may  require  umusual 
methods  to  correct  a  hazardous 
situation  and  employees  must  be 
knowledgeable  in  these  methods  to 
prevent  further  risk  or  injury.  Such 
knowledge  would  be  difficult  for 
employees  to  retain  over  a  period  of 
time  without  reference  to  a  written  plan, 
since  many  buildings  are  maintained  on 
three-  and  six-month  cycles.  OSHA 
believes  that  if  employees  are  made 
aware  of  and  have  ready  access  to  the 
emergency  procedures  that  would  be 
necessary  if  they  have  an  accident  on  a 
suspended  powered  platform,  they  will 
have  a  heightened  awareness  of  the 
need  to  follow  safe  procedures  and  use 
fall  arrest  equipment  at  all  times. 

Accordingly.  OSHA  is  revising 
proposed  paragraph  (e)(9)  in  the  Final 
Rule.  The  revision  requires  employers  to 
develop  and  implement  emergency 
procedures  through  the  use  of  written 
emergency  action  plans.  The  plan  must 
explain  the  procedures  to  be  followed 
by  employees  when  emergencies  occur 
during  platform  operations.  In  addition, 
the  plan  is  required  to  explain  to 
employees  that  they  inform  themselves 
about  the  building  emergency  escape 
routes,  procedures  and  alarm  systems 
before  they  operate  a  platform  to  service 
the  building. 

OSHA  is  removing  the  word 
"exterior"  in  the  Final  Rule  as  it  was 
proposed  in  paragraph  (e)(ll].  since  the 
scope  of  this  standard  is  changed  to 
include  interior  building  maintenance. 

The  National  Conference  of  States  on 
Building  Codes  and  Standards 
(NCSBCS)  (EX.  9-15)  questioned  the 
need  for  OSHA  to  addiess  voltage  drop 
for  building  electrical  wiring  in 
paragraph  (e](ll](ii).  since  it  is  currently 
addressed  in  the  National  Electrical 
Code.  Lawrence  R.  Stafford  [EX.  15-4) 
and  the  Teimessee  Valley 
Administration  (EX.  14-3)  argued  that 
OSHA  should  address  voltage  drop  in 
the  standard  since  the  National 
Electrical  Code  may  change  and  the 
desired  requirements  wotdd  be  lost  In 
response  to  these  comments.  OSHA 
notes  that  the  National  Electrical  Code 
is  no  longer  referenced  in  Subpart  S 
(Electiical)  of  OSHA's  General  Industry 
Standards  and  therefore,  the  subject  of 
voltage  drop  was  addressed  in  the 
proposal.  It  was  the  intent  of  the 
provision  to  ensure  that  proper  voltage 
is  available  at  the  electrical  outlets  to 
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ensure  reliable  platform  operation.  Low 
voltage  may  reduce  lifting  capacity  of 
the  hoist  and/or  may  cause  overheating. 
High  voltage  may  increase  torque  and 
the  lifting  capacity  beyond  the  overload 
limit  settings. 

Hoberg  (EX.  19B,  TR  2/l9.  p.  63) 
agreed  that  the  proposed  provision 
requiring  the  voltage  drop  to  be  limited 
to  Bve  percent  is  reasonable.  However, 
he  contended  that  the  control  of 
equipment  voltage  is  often  beyond  the 
capability  of  the  employer  or  building 
owner  to  correct.  This  commenter 
suggested  that  the  voltage  drop 
addressed  in  the  standard  should  be 
measured  from  the  building  service 
vault  and  not  from  the  power  circuit 
outlet.  It  was  his  belief  that  it  is  only 
possible  to  ensure  that  the  building 
electrical  wiring  be  of  such  capacity  that 
when  full  load  is  apphed  to  the 
equipment  power  circuit,  not  more  than 
a  five  percent  drop  from  building  service 
vault  voltage  shall  occur  at  any  power 
circuit  outlet. 

OSHA  agrees  and  proposed 
paragraph  (e)(ll](ii]  is  revised  in  the 
Final  Rule  to  reflect  this  change  in 
measurement  of  the  voltage  drop. 

Paragraph  (e](ll](iii]  requires  that  the 
equipment  power  circuit  be  an 
independent  electrical  circuit  separate 
from  other  equipment  used  within  or  on 
the  building.  Powered  j>Iatfonn8  often 
require  nearly  all  the  power  available  on 
a  roof  circuit.  Inadvertent  use  of  a 
power  tool  or  other  equipment  on  a 
circuit  while  the  platform  hoists  are 
using  that  circuit  can  trip  the 
overcurrent  protection  of  the  circuit, 
stranding  the  platform  personnel.  The 
National  Conference  of  States  on 
Building  Codes  and  Standards  (EX.  9-15) 
suggested  that  this  requirement  be 
incorporated  in  the  National  Electrical 
Code  (NEC)  in  lieu  of  the  standard. 
However,  OSHA  does  not  control  the 
requirements  listed  in  the  NEC  and  no 
longer  references  the  NEC  in  its 
standard.  Therefore,  the  provision  is 
retained  as  proposed  in  die  Final  Rule. 

As  proposed,  paragraph  (e)(ll)(iv) 
would  have  required  that  the  disconnect 
switch  for  the  power  cinniit  have  the 
capability  of  being  locked  in  the  "off' 
position.  This  provides  the  employees 
with  the  capability  of  preventing 
unauthorized  operation  of  the  platform. 
Hoberg  (EX.  196,  TR  2/19,  p.  64) 
recommended  that  the  provision  should 
also  require  that  the  disconnect  switch 
have  the  capability  of  being  secured  in 
the  "ON"  position.  He  noted  that  this 
capability  is  important  during  equipment 
operation  when  workers  are  suspended 
over  the  side  of  the  buildii^  and  are  not 
near  the  disconnect  switch.  The 
disconnect  switch  should  then  be 


secured  in  the  "ON"  position  so  that 
power  cannot  be  inadvertently 
interrupted. 

The  New  York  State  Department  of 
Labor  (EX.  87)  concurred  with  Mr. 
Hoberg.  The  New  York  Advisory 
Standard  #101  requires  that  means  be 
provided  so  that  all  switches  are  locked 
in  the  "ON"  position  while  a  platform  is 
in  use. 

OSHA  agrees  with  the  commenters 
and  proposed  paragraph  (e)(ll)(iv]  is 
revised  in  the  Final  Rule  to  require  a 
disconnect  switch  to  have  the  capability 
to  be  locked  both  in  the  "ON"  and 
"OFF"  positions  and  also  requires  that 
the  disconnect  switch  be  locked  in  the 
"ON"  position  when  the  platform  is  in 
use. 

OSHA  requested  specific  comment  on 
the  feasibility  of  the  requirement  in 
proposed  paragraph  (e)(ll)(vi)  that 
electrical  service  receptacles  not  be 
located  on  the  parapet  side  of  the 
carriage.  Several  commenters  (EX.  9-30, 
9-31,  9-41;  193)  and  a  hearing  witness 
(TR  2/19,  p.  54)  recommended  that  this 
prohibition  be  deleted  for  a  number  of 
reasons.  First,  receptacles  located  on  the 
parapet  side  are  on  the  side  of  the  roof 
carriage  where  the  operator  is  looking 
while  aligning  the  carriage  with  the  edge 
of  the  building.  While  this  aligning  is 
being  done,  the  power  cable  is  in  sight 
and  serves  as  a  continuous  reminder  to 
the  operator  not  to  run  over  it  Second, 
receptacles  located  on  the  parapet  are 
above  the  flashing  so  workers  never 
have  to  stand  in  water  or  shovel  out 
snow  to  make  an  electrical  connection. 
This  potentially  dangerous  condition 
could  occur,  however,  if  non-parapet 
receptacles  were  used.  Third,  curbs  are 
required  in  the  standard  to  prevent  roof 
carriages  from  traveling  outside 
intended  travel  areas. 

OSHA  agrees  with  these  commenters 
and  is  deleting  this  paragraph  in  the 
Final  Rule.  Deletion  of  this  paragraph 
will  also  permit  the  employer  and/or 
owner  of  the  buflding  to  locate  the 
receptacles  in  the  optimum  location  for 
feasibility  and  employee  safety. 

Paragraph  (0(1)  introduces  the  general 
requirements  for  equipment  used  for 
building  maintenance.  Since  this 
standard  is  to  apply  to  exterior  and 
interior  building  maintenance,  the  word 
"exterior"  in  the  proposal  is  removed  in 
the  final  rule.  No  comments  were 
received  on  proposed  paragraphs 
(f)(3)(i)(B).  (n(3)(i)(D).  (n(3)(i)(F), 
(n(3)(i)(G),  (0(3a)(K),  (f)(3)(i)(L), 
(f)(3)(i)(N).  The  discussion  of  each  of 
these  provisions  is  found  in  the 
preamble  of  the  Notice  of  Proposed 
Rulemaking  of  January  22, 1985  (SO  FR 
2890)  on  page  2912. 


A  commenter  (EX.  31)  and  hearing 
witness  (TR  2/23,  p.  814)  supported  the 
requirement  in  paragraph  (f](l)(i)  that 
equipment  shall  be  designed  by  or  under 
the  direction  of  a  registered  professional 
engineer.  However,  another  commenter 
(EX.  9-28)  and  heariag  participant  (TR 
2/20,  p.  331)  claimed  that  this 
requirement  as  proposed  was  not 
complete,  since  the  proposed  definition 
of  equipment  only  referred  to  the 
platform.  These  commenters  believed 
that  the  entire  equipment  installation 
should  be  engineered  to  assure 
compatibility  with  the  building  on  which 
it  is  installed.  An  equipment  installation, 
in  their  opinion,  would  include 
carriages,  davits  and  outriggers.  OSHA 
agrees  with  these  commenters,  and  is 
changing  the  requirement  in  the  Final 
Rule  for  paragraphs  [f)(l)  and  (f)(l)(i)  to 
address  all  equipment  in  powered 
platform  installations.  In  addition, 
OSHA  notes  that  for  equipment 
installations,  guidelines  for  the  design 
criteria  are  needed  by  the  engineer. 
OSHA  is  adding  to  Appendix  A  a  list  of 
organizations  which  have  established 
nationally  recognized  design  standards 
applicable  to  powered  platforms'.  The 
basis  for  this  list  was  discussed  above 
under  paragraph  (e)(l)(i)  in  this 
preamble. 

Several  commenters  (EX.  9-17,  9-31, 
9-34)  recommended  that  the  minimum 
live  load  of  250  pounds  (11.2  kg)  for  each 
occupant  of  a  platform  proposed  in 
paragraph  (f)(l)(li)  be  revised  to  include 
the  weight  of  the  occupants  and  any 
tools  and  materials  used  on  the 
platform.  Douglas  A.  Greenaway  (EX. 
15-8),  recommended  that  OSHA  retain 
the  requirement  for  occupant  loading  as 
proposed. 

In  response  to  the  commenters,  OSHA 
notes  that  the  common  load  capacities 
of  equipment  made  in  the  United  States 
are  in  increments  of  250  pounds  (11.2 
kg],  starting  at  500  pounds  (22.4  kg).  In 
addition,  the  average  adult  male  does 
not  weigh  more  thait  180  pounds  (8.1  kg) 
and  adding  tools,  equipment  and 
materials  per  occupant  would  probably 
only  raise  the  load  to  approximately  210 
pounds  (9.4  kg).  The  live  load  factor 
raises  this  to  250  potmds  (11.2  kg),  which 
is  a  conservative  total.  The  provision, 
therefore,  is  unchanged  in  the  Final 
Rule. 

A  number  of  commenters  (EX.  9-35, 9- 
43, 15-8, 19B)  and  a  hearing  testifier  (TR 
2/19,  p.  65)  recommended  that  the 
minimum  storage  wind  design  load 
proposed  in  paragraph  (f)(l)(iii)  be 
changed  from  forces  generated  by  a  75 
mile  per  hour  (33.5  m/s)  wind  to  forces 
generated  by  a  100  aule  per  hour  (44.7 
m/s)  wind.  Lawrence  R.  Stafford  (EX.  9- 
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35),  Hoberg  (EX.  19B),  and  Spider 
Staging  Sales  Company  (EX.  9-43)  noted 
that  100  mile  per  hour  winds  are  not 
uncommon  on  some  building  roofs  and 
many  local  building  codes  require  higher 
loads.  In  addition,  many  modem 
buildings  do  not  have  the  wind 
protection  for  exposed  equipment  that 
the  older  flat-topped  buildings  have. 
OSHA  agrees  with  these  commenters 
and  further  observes  that  wind  damage 
to  equipment  may  put  employees  at  risk 
from  equipment  failure  during  later 
operations.  This  provision  is  revised  in 
the  Final  Rule  to  address  forces 
generated  by  a  100  mile  per  hour  (44.7 
m/s)  wind. 

Paragraph  (f)(l)(iv)  as  proposed  had 
required  equipment  installations 
exposed  to  wind  diuing  operation  to 
have  the  capability  of  withstanding 
forces  generated  by  winds  of  60  miles 
per  hour  (26.9  m/s).  This  provision  was 
based  on  a  proposed  Umitation  on 
employee  exposure  to  40  miles  per  hour 
(17.9  m/s)  winds  while  operatii^  a 
continuous  positively  engaged  platform. 
Since  OSHA  has  agreed  with  previous 
commenters  that  employees  should  not 
be  exposed  to  winds  in  excess  of  25 
miles  per  hour  (11.2  m/s)  while 
operating  a  platform,  lihe  60  miles  per 
hour  (26.9  m/s)  proposed  requirement 
can  be  reduced  appropriately. 
Therefore,  OSHA  is  in  agreement  with 
several  commenters  (EX.  9-31, 9-35, 9- 
41. 15-8)  who  have  recommended  that 
the  proposed  60  miles  per  hour  (26.9  m/ 
s)  requirement  be  changed  to  50  miles 
per  hour  (22.4  m/s)  in  paragraph 
(f)(l)(iv). 

Bolted  connections  were  required  to 
be  self-locking  or  secured  to  prevent 
loosening  by  vibration  in  proposed 
paragraph  (f)(2).  Hoberg  (EX.  19B)  noted 
that  the  only  reliable  methods  to  prevent 
loosening  of  connections  by  vibration 
are  design  and  torque.  By  contrast,  he 
noted  that  lock  nuts  and  other  devices 
can  prevent  loss  of  the  coimections  by 
vibration.  This  commenter  suggested 
that  the  provision  be  revised  to  address 
loss  rather  than  loosening  by  vibration. 
OSHA  agrees  and  this  provision  is  so 
changed  in  the  Final  Rule. 

The  CaUfomia  Department  of 
Industrial  Relations  (EX.  9-45)  suggested 
that  OSHA  require  that  fasteners  and 
platform  components  be  made  of 
materials  suitable  for  exterior 
maintenance  and  galvanically 
compatible  with  one  another,  under 
paragraph  (f)(2).  It  was  also  suggested 
(EX.  198)  that  OSHA  also  require  that 
the  equipment  comply  with  recognized 
standards  for  design  and  construction 
under  paragraph  (f)(2).  In  response  to 
these  commenters,  OSHA  notes  that 


provision  (f)(l)(i)  requires  Aat  the 
equipment  be  designed  by  a  registered 
professional  engineer  experienced  in 
such  design.  It  can  be  expected  that 
such  a  qualified  person  would  be 
familiar  with  the  materials  and 
standards  for  such  equipment 
installations.  In  addition,  a  list  of 
recognized  standards  applicable  to  this 
equipment  has  been  provided  in 
Appendix  A.  The  paragraph  (f)(2), 
therefore,  has  not  been  changed  in  the 
Final  Rule. 

Proposed  paragraph  (f)(3)  listed  a 
number  of  methods  for  suspending 
equipment,  and  also  permitted 
equivalent  methods  of  suspension. 
Hoberg  (EX.  19B)  reconunended  the 
deletion  of  the  trolley  system  method 
since  it  is  redundant  0£«HA  agrees, 
since  the  listed  carriage  method  would 
also  include  trolley  carriages,  and  the 
deletion  is  made  in  the  Final  Rule. 

Two  commenters  (EX.  9-31. 9-41) 
suggested  deleting  the  term  "equivalent 
methods"  and  would  have  OSHA  use 
the  variance  process  to  address 
nonlisted  methods  of  suspension.  OSHA 
believes  that  the  proposed  provision 
adequately  places  the  responsibility  on 
the  employer  for  proving  to  OSHA  that 
any  new  suspension  method  is 
equivalent  to  the  listed  methods, 
without  using  the  variance  process. 
Also,  this  provision,  as  proposed,  will 
not  inhibit  an  employer  from  developing 
new  suspension  methods.  It  remains 
unchanged  in  the  Final  Rule. 

A  number  of  commenters  (EX.  &-31, 9- 
35. 9-37, 9-43;  19B)  objected  to  the 
wording  in  the  proposed  introductory 
paragraph  (f)(3)(i]  for  carriage 
requirements  which  included  a 
description  of  how  a  carriage  may  be 
used.  They  stated  there  is  an  implication 
that  it  is  the  only  way  it  can  be  used.  In 
addition,  there  was  the  implication  that 
if  all  elements  noted  in  the  description 
were  not  included  on  an  installation,  a 
violation  of  the  regulation  would  exist.  It 
was  reconunended  (EX.  19B)  that  the 
provision  be  replaced  with  a  more 
suitable  introduction  forxarriage 
requirements.  OSHA  agrees  that  the 
proposed  wording  in  the  introductory 
paragraph  may  unnecessarily  imply  a 
limit  on  the  use  of  a  carriage,  and 
therefore  has  changed  the  wording  in 
the  Final  Rule. 

Proposed  paragraph  (f)(3)(i)(A) 
required  that  the  horizontal  movement 
of  a  carriage  be  controlled  to  ensure 
safe  operation.  Hoberg  (TR  2/19.  p.  66) 
stated  that  this  provision  does  not 
address  the  shear  or  crush  hazard  for 
employees  due  to  a  moving  carriage 
when  one  operator  has  his  or  her 
attention  directed  to  alignment  and  the 


other  operator  is  watching  the  cable  or 
aiding  in  the  alignment  The  commenter 
reconunended  that  the  carriage  have  a 
control  to  interrupt  power  should  an 
operator  be  caught  between  a  wall  or 
parapet  and  the  machine.  OSHA  agrees 
that  such  a  hazard  can  occur  and  is 
adding  this  requirement  in  paragraph 
(f)(3)(i)(E)  in  the  Final  Rule  to  address 
this  hazard. 

The  maximum  allowable  horizontal 
force  necessary  for  an  employee  to 
move  a  manually  propelled  carriage  is 
addressed  in  paragraph  (f)(3)(i)(C). 
OSHA  agrees  with  comments  which 
noted  there  are  a  number  of  hazards  for 
employees  pushing  carriages  at 
applicable  elevated  areas.  These 
hazards  include  pinching,  faUing, 
tripping,  and  strain  on  the  worker  diuing 
the  pushing  operation.  These  hazards 
are  further  compounded  by  a  work 
surface  which  may  be  slippery  due  to 
rain,  ice  and  snow,  or  sloped  due  to 
drainage  requirements.  OSHA  had 
proposed  a  limitation  of  100  pounds 
(444.8  N)  for  the  maximum  allowable 
force  needed  for  horizontal  movement 
Leonard  Nork  (TR  2/20,  pp.  24,  56) 
objected  to  the  use  of  any  manually 
propelled  carriage  because  of  the 
surface  hazards  faced  by  employees. 
This  commenter  also  believed  that  if 
manually  propelled  carriages  were  used, 
the  100  pounds  (444.8  N)  force  should  be 
reduced  since  it  discriminated  against 
female  and  older  employees  who 
generally  do  not  possess  the  necessary 
strength  to  move  such  carriages.  Hoberg 
(TR  2/19,  pp.  66, 106,  EX.  19B)  also 
questioned  the  100  pound  (444.8  N)  limit 
In  his  review  of  Human  Factors  data 
(data  utilized  in  the  designing  of 
equipment  for  human  use)  and  their 
application  to  pushing  a  manually 
propelled  carriage,  he  calculated  that 
the  limit  should  be  changed  from  a  100 
pound  (444.8  N)  force  to  a  40  pound 
(177.9  N)  force.  Hoberg's  calculations 
were  based  on  data  developed  by 
Stover  H.  Snook  (1978)  for  industrial 
workers,  which  is  illustrated  in  Human 
Factors  Engineering  and  Design,  fifth 
edition,  published  in  1982  by  McCormick 
and  Sanders,  figure  7-24,  page  210,  and 
verified  by  Hoberg's  own  experience  in 
designing  roof  carriages. 

The  proposed  limit  of  a  100  pounds 
(444.8  N)  horizontal  force  was  based  on 
the  ANSI  A120  draft  standard- 
November  1981.  In  a  review  of  current 
relevant  Human  Factors  data,  OSHA 
did  not  locate  any  information  which 
supported  the  100  pound  (444.8  N)  limit 
OSHA  agrees  that  the  Human  Factors 
data,  as  referenced  by  Hoberg  (TR  2/19, 
pp.  66, 106)  in  his  comments  supporting  a 
40  pounds  (177.9  N)  limit  are  applicable 
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to  the  woric  done  by  employees  pushing 
a  manually  propelled  carriage  on  a 
smooth  level  surface. 

Importantly,  the  published  data 
supporting  this  limit  in  the  text 
referenced  above  are  readily  obtainable 
by  the  registered  professional  engineer 
in  developing  his  criteria  for  a  platform 
installation.  In  the  Final  Rule,  therefore, 
OSHA  is  changing  the  100  pounds  [444.8 
N]  limit  on  the  horizontal  force  required 
of  employees  in  pushing  a  carriage  to  a 
40  pounds  (177.9  N)  limit. 

Paragraph  (f)(3)(i](El  addresses 
requirements  for  traversing  controls  of  a 
powered  roof  carriage.  Lee  B.  Herzog 
(EX.  9-29)  and  Hoberg  (EXH.  19B]  each 
recommended  that  this  provision  should 
require  an  emergency  stop  device  for 
interrupting  power  to  the  carriage  drive 
motors.  These  commenters  gave  several 
reasons  for  this  recommendation.  First, 
during  alignment  with  roof  indicators  to 
ensure  proper  placement  of  the  carriage 
with  respect  to  the  building  tie-in  guides, 
it  is  not  uncommon  for  a  second 
employee  to  be  on  the  other  side  of  the 
carriage,  unseen  by  the  operator,  helping 
to  direct  the  carriage  movement.  Second, 
roofs  often  are  noisy,  due  to  the  noise 
from  chiller  fans,  pumps  and  other 
running  equipi^ent;  and  warnings  often 
caimot  be  heard.  Third,  large  carriages 
may  weigh  as  much  as  40  tons  (36,363 
kg),  have  several  drive  motors,  and  have 
the  capability  of  moving  in  either 
direction.  Fourth,  these  carriages 
generally  operate  in  very  tight  areas, 
especially  when  moving  into  a  garage.  In 
this  type  of  working  environment,  these 
commenters  believed  it  is  essential  that 
the  employee  who  is  not  operating  the 
carriage  have  access  to  an  overriding 
stop  button  opposite  the  control  end  of 
the  carriage,  which  will  stop  the  carriage 
if  a  shear  or  crush  hazard  exists.  OSHA 
agrees  with  these  commenters  and  the 
emergency  stop  devices  are  required  in 
the  Final  Rule. 

Paragraph  (f)(3)(i)(G)(l)  addresses  the 
stability  factor  of  a  carriage  against 
overturning  during  horizontal  traversing. 
Lee  B.  Herzog  (EX.  9-29)  and  Hoberg 
(EX.  19B,  19c]  recommended  that  the 
stability  factor  include  the  effects  of 
wind  forces  as  well  as  the  effects  of 
impact  which  were  already  included  in 
the  proposal.  The  commenters  observed 
that  if  a  platform  is  carried  outside  the 
wheelbase  of  a  carriage,  it  could 
overturn.  Since  the  load  of  a  platform  is 
carried  by  the  carriage  at  the  suspension 
points  overhead,  whenever  the  carriage 
strikes  a  curb  the  resulting  impact  can 
severely  affect  the  stability  of  the 
carriage.  The  crush  and  pinch  hazards 
for  employees  which  could  result  from 
this  impact  were  addressed  in  the 


proposed  paragraph.  These  conunenters 
noted,  however,  that  the  wind  forces  on 
such  a  suspended  platform  can  also 
greatly  reduce  the  stability  of  the 
carriage  and  introduce  crush  and  pinch 
hazards  for  employees,  and  they 
believed  that  these  wind  forces  should 
also  be  addressed  in  this  provision. 

OSHA  agrees  and  the  effect  of  wind 
on  carriage  stability  is  addressed  in  the 
Final  Rule  in  paragraph  (f)(3)(i}(G)(l). 

Several  conunents  were  received  on 
the  stability  factor  of  a  carriage  during 
the  operation  of  a  system  as  addressed 
in  proposed  paragraph  (f)(3)(i){G)(2), 
which  would  have  required  a  stability 
factor  of  four  against  overturning.  .Acme 
Fabricators  Company  (EX.  9-13) 
supported  the  proposed  stability  factor. 
Richard  W.  Hoffman  (EX.  9-30)  believed 
the  stability  factor  should  be  three 
rather  than  four.  Hoberg  (EX.  19B) 
noted,  however,  that  under  certain 
conditions  the  stability  factor  of  four  in 
the  proposal  can  be  seriously  exceeded 
at  hoist  motor  stall  and  the  carriage  can 
overturn.  His  concern  was  that  the 
proposed  provision  addressed  operating 
loads,  but  did  not  address  the  greatest 
source  of  overturning  force,  motor 
torque,  which  is  addressed  in  the 
present  regulation.  He  suggested  that 
OSHA  retain  the  present  requirements 
for  roof  carriage  stability.  §  1910.66(c)(3) 
(ii)  and  (iii).  and  also  prohibit  the  use  of 
flowing  counter  weights.  These  weights 
have  been  used  to  achieve  proper 
stability,  but  have  resulted  in  fatalities. 

OSHA  agrees  that  the  regulation 
should  ensure  that  the  suspended 
equipment  and  the  hoists  do  not  pull  the 
carriage  over  the  side.  The  installation 
should  be  so  designed  that  no  source  of 
force,  such  as  motor  torque,  can  upset 
the  carriage,  and  flowing  counter 
weights  should  not  be  necessary  to 
achieve  stability. 

In  the  Final  Rule,  new  paragraphs 
(f)(3)(i)(M)  and  (f)(3)(i](G)(2)  replace 
proposed  paragraph  (f)(3)(i)(G)(2).  The 
new  paragraphs  are  a  clarification  of  the 
present  requirements  under 
§  1910.66(c)(3)  (ii)  and  (iii)  relating  to 
stability  factors  for  carriages.  Paragraph 
(f)(3)(i)(G)(2)  addresses  the  overturning 
criteria  and  the  design  stresses  which 
may  not  be  exceeded  in  the  installation. 
Paragraph  (f)(3](i)(M)  addresses  the 
forces  imposed  on  the  hoist  motors  by 
the  installation. 

In  a  niunber  of  platform  installations, 
the  carriage  system's  stability  is 
provided  by  a  tie-down  device  secured 
to  the  building  structure.  This  stability 
option  was  not  addressed  in  the 
proposal  and  OSHA  requested 
comments  on  the  feasibility  and  utility 
of  this  option  in  the  Notice  of  Hearing 


(50  FR  48222).  A  number  of  commenters 
(EX.  9-29, 9-31, 9-41;  1^-4)  and  a  hearing 
witness  recommended  that  OSHA 
address  this  option  in  the  standard. 
James  W.  Fortune  (TR  2/19,  p.  198) 
noted  that  the  carriage  tie-downs  are 
normally  utilized  in  conjunction  with 
rubber  tired  roof  carriages  running  on 
concrete  runways.  Mr.  Fortune  noted 
that  the  purpose  of  the  tie-down  is  to 
give  the  carriage  system  the  required 
safety  factor  against  overturning, 
without  having  to  add  excessive 
amounts  of  counterweights.  Mr.  Fortune 
and  the  other  commenters  also 
recommended  that  the  tie-down  be 
equipped  with  an  interiock  that  will  not 
permit  vertical  platform  movement 
unless  the  interlock  is  engaged.  OSHA 
agrees  with  these  commenters  and  a 
provision  on  tie-downs  is  included  in  the 
Final  Rule  as  paragrajA  (n(3)(i)(G){3). 

In  the  proposal,  at  paragraph 
(f)(3)(i](lj,  an  automatic  brake  or  locking 
system  was  required  for  preventing 
unintentional  traversing  of  power 
traversed  carriages.  Spider  Staging 
Sales  Company  (EX.  9-43).  Douglas  A. 
Greenaway  (EX.  15-8),  and  Hoberg  (EX. 
190)  suggested  that  the  intent  of  the 
provision  would  be  better  served  if 
OSHA  issued  a  more  general 
requirement.  In  addition.  Hoberg  (EX. 
19B)  suggested  that  power  assisted 
carriages  should  also  be  included  in  this 
provision. 

OSHA  agrees  that  an  automatic  brake 
or  lock  would  not  be  the  only  acceptable 
means  of  preventing  the  carriage  from 
traversing  unintentionally.  However, 
from  a  performance  point  of  view. 
OSHA  can  accept  only  equivalent 
means  that  are  used  to  prevent  the 
carriage  from  inadvertent  movement 
which  could  injure  an  employee.  The 
provision  is  changed  in  the  Final  Rule  by 
eliminating  the  specific  requirement,  and 
it  is  also  renumbered  as  paragraph 
(f)(3)(i)(H). 

For  the  same  reasons,  proposed 
paragraph  (f)(3)(i)(j)  which  addressed 
the  means  to  prevent  unintentional 
traversing  of  manually  propelled 
carriages  is  also  changed  in  the  Final 
Rule.  Any  equivalent  means  which  will 
prevent  inadvertent  movement  of  the 
carriage  is  acceptable,  and  this  revised 
paragraph  is  renumbered  as  paragraph 
{n(3)(i)(l).  i 

Proposed  paragraph  (f)(3)(i)(K)  is 
unchanged  in  the  Final  Rule  and 
renumbered  as  paragraph  (f)(3)(i)(j). 

Proposed  paragraph  (f)(3)(i)(L)  is 
unchanged  in  the  Final  Rule  and 
renumbered  as  paragvaph  (f)(3)(i)(K). 

Proposed  paragraph  (f)(3)(i)(M)  is 
unchanged  in  the  Final  Rule  and 
renumbered  as  paragraph  (f)(31(i)(L). 
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OSHA  is  deleting  from  the  Final  Rule 
the  provisions  addressing  trolley 
systems  which  had  been  proposed  as 
(n(3)(ii).  (f)(3)(ii)(A)  and  (n(3)(ii){B) 
because  they  are  redundant  with  other 
provisions. 

A  number  of  conunenters  (Ex.  9-13,  9- 
23,  9-37;  15-8, 15-22  and  a  hearing 
witness  (TR  2/19.  p.  193)  supported  the 
proposed  height  limits  for  transportable 
outriggers  when  used  with  a  ground 
rigged  platform,  paragraph  (f)(3)(ii).  The 
Acme  Fabricators  Company  (EX.  9-13) 
and  Douglas  A.  Greenway  (Ex.  15-8) 
agree  that  an  outrigger  installation  with 
points  of  suspension  in  excess  of  130 
foot  (39.5  m)  and  belcw  300  foot  (91.5  m) 
should  provide  conlinuous  positive 
means  nf  engagement  for  the  platform. 
Some  commenters  (EX.  9-31,  9-41) 
suggested  that  the  300  foot  (91.5  m)  limit 
should  be  150-200  foot  (45.8  m)  because 
of  the  possible  exposure  by  employees 
during  the  rigging  operations  to  wind 
gus'-s  in  excess  of  25  miles  per  hour  (40.2 
km/hr.).  OSHA  has  not  received  any 
accident  data  or  other  evidence  which 
supports  the  need  for  reducing  the  300 
foot  (S1.5  m)  limit.  In  addition,  OSHA 
does  not  expect  employers  to  put 
employees  at  risk  by  rigging  in  high 
winds  and  in  violation  of  operating  wind 
limits  (paragraph  (i)(2)(v)).  The 
suspension  height  limits,  therefore,  are 
unchanged  in  the  Final  Rule.  . 

In  the  Notice  of  Informal  Hearing  (50 
FR  48222)  published  on  November  22. 
\    1985.  OSHA  requested  comments  on 
\  whether  it  should  permit  the  300  foot 
(91.5  m)  limit  on  the  outrigger 
installations,  provided  some  mechanical 
means  is  provided  to  raise  and  lower 
cables,  life  lines  and  wire  rope.  OSHA 
received  a  diversity  of  comments  on  this 
issue.  Hoberg  (TR  2/l9.  p.  241)  suggested 
that  no  more  than  40  pounds  (177.9  N)  of 
manual  effort  should  be  required  of 
employees  to  raise  or  lower  hues 
whether  or  not  they  are  mechanically 
assisted.  James  W.  Fortune  (TR  2/l9,  p. 
189)  noted  that  California  regulations 
require  mechanical  assistance  for 
employees  in  rigging  installations  over 
130  foot  (39.6  m)  in  height.  This 
commenter  believed  these  regulations 
had  some  merit  since  working 
conditions  can  be  hazardous  for 
employees  in  handling  lines  over  a 
parapet. 

Other  commenters  (EX.  9-20. 9-23, 15- 
22),  however,  have  experienced  no 
problems  for  employees  in  handling 
lines  in  these  installations  for 
suspension  heights  up  to  300  foot  (91.5 
m).  Designed  Equipment  Corporation 
(EXH.  15-22),  for  example,  stated  that 
lengths  of  electrical  cable  used  at  300 
feet  [91.5  m)  heights  weigh  less  than  100 


pounds  (45.3  kg),  and  employees  have 
not  experienced  any  difficulty  in 
handling  these  cables. 

OSHA  beheves  employers  should  be 
concerned  with  the  effort  required  of 
their  employees  to  lift  electrical  cables 
and  lines  when  rigging  for  an  outrigger 
installation.  The  need  for  mechanical 
assistance  in  this  operation  for 
employees  would  vary  considerably 
depending  on  the  weight  of  the  line  or 
cable,  the  height  of  the  parapet,  the 
condition  of  the  work  surface,  and  the 
age  and  physical  condition  of  the 
specific  employee  involved  in  the 
operation.  Sufficient  Human  Factors 
data  is  not  -iN  .:;riblp  for  OSHA  to 
specify  a  l;.-..i  cji  die  weight  of  cable 
and  lines  an  employee  may  raise  from 
ground  level  without  mechanical 
assistance,  and  therefore,  such  a  limit  is 
not  included  in  the  Final  Rule. 
»^  Paragraph  (f](3)(ii)(A)  sets  the 
■Suspension  height  limits  for 
transpoitable  outriggers  at  300  foot  (91.5 
m),  and  references  the  tie-in  guides  in 
paragraph  (e){2)  of  the  standard.  The 
refertnce  to  the  tie-in  guide  system.s 
provides  options  for  the  employer  in 
selecting  the  means  for  stabilizing  the 
platform. 

Several  commenters  (EX.  9-25.  9-31, 
9-35,  9-41;  15-8;  19B)  recommended  that 
OSHA  eliminate  the  proposed 
requirement  which  addressed  the 
storage  of  ground  rigged  platforms  on 
the  face  of  a  building  after  each  day's 
use.  Leonard  Nork  (EX.  9-25)  stated  that 
such  platforms  are  difficult  to  tie  in 
safely  overnight  and  are  subject  to 
unpredicted  overnight  storms.  Another 
commenter  (EX.  19B)  agreed  and  noted 
that  this  practice  would  require 
anchorages  to  be  designed  for  storm 
loads;  prevent  inspections  of  suspension 
ropes,  cables  and  lifelines  before  use; 
and  promote  exiting  of  platforms  by 
employees  at  elevated  levels  without 
fall  arrest  equipment.  OSHA  agrees  with 
the  commenters  that  platform  storage  on 
a  building  face  can  impose  additional 
hazards  on  employees. 

The  requirements  for  disengagement 
of  ground  rigged  working  platforms 
which  prohibit  the  practice  of  storing 
ground  rigged  platforms  on  the  face  of  a 
building  after  each  day's  use  are  listed 
below  under  paragraph  (f)(5)(iv)(B). 
Proposed  paragraph  (f)[3)(iii)(B)  which 
would  have  permitted  this  practice  is 
revised  and  renumbered  to  be 
[f)(3)(ii)(B)  in  the  Final  Rule. 

Spider  Staging  Sales  Company  (EX.  9- 
43)  and  Hoberg  (EX.  19B)  have  stated 
that  if  an  anchorage  for  an  outrigger  is 
to  be  verified  as  to  its  suitability  for  use 
as  an  outrigger  anchorage,  then  it  should 
be  so  designed.  However,  they  noted 


that  the  proposed  paragraph  (f)(3)(iii)(C) 
did  not  include  a  design  reference. 
OSHA  agrees  with  the  commenters  that 
a  clarification  is  warranted,  and  is 
including  the  design  reference  in  the 
Final  Rule.  In  addition,  this  paragraph  is 
renumbered  as  (f)(3)(ii){C). 

No  comments  were  received  on 
proposed  paragraph  (r)(3)(iii){D),  and 
this  paragraph  is  renumbered  as 
(f)(3)(ii)(D)  in  the  Final  Rule.  The 
discussion  of  this  provision  is  found  on 
page  2899  in  the  preamble  of  the  Notice 
of  Proposed  Rulemaking  of  January  22, 
1985  (50  FR  2890). 

OSHA  proposed  in  (r)(3](iii)(E)  that  a 
transportable  outrigger  be  desigred  to 
prevent  roll-over.  Several  comrr-.oriters 
(EX.  19C.  9-37,  9-43)  and  a  heari.ig 
witness  (TR  2/19,  p.  68)  stated  that  the 
accidental  lateral  load  addressed  in  the 
provision  is  difficult  to  determme  in 
advance,  but  suggested  a  reasonable 
load  be  stated  in  the  prevision.  One 
commenter  (TR  2/19.  p.  68)  observed 
that  the  greatest  potential  source  of  roll- 
over is  the  hoist.  He  noted  that  the  worst 
condition  to  be  considered  is  when  the 
outriggers  are  incorrectly  spaced.  Under 
this  condition,  the  suspension  ropes 
angle  towards  the  center  of  the  platform 
and  this  angle  increases  as  the  platform 
ascends.  As  a  result,  the  hoist  generates 
a  roll-over  force  as  the  outriggers  are 
drawn  together.  This  commenter 
recommended  that  the  outriggers  be 
designed  to  prevent  roll-over  from  a 
force  of  at  least  70  percent  of  the  rated 
load  of  the  hoist. 

OSHA  agrees  with  the  commenter's 
recommendation  for  lateral  load  in  this 
lateral  stability  requirement,  and  this  is 
included  in  the  Final  Rule.  In  addition, 
the  paragraph  is  renumbered  (f)(3)(ii)(E). 

No  comments  were  received  on 
proposed  paragraph  (f)(3)(iii)(G). 
However,  OSHA  is  replacing  the  word 
"capacity"  in  the  paragraph  with  the 
word  "load"  to  ensure  consistency  with 
the  definition  of  the  "hoist  rated  load." 
In  addition,  the  paragraph  is 
renumbered  as  (f)(3)(ii)(F).  No  comments 
were  received  on  proposed  paragraph 
[f)(3)(iii)(G).  and  the  paragraph  is 
renumbered  as  (f)(3)(ii)(G). 

A  number  of  commenters  (EX.  9-35, 9- 
45;  15-8)  strongly  suggested  that  OSHA 
add  requirements  for  outrigger  tiebacks. 
The  California  Department  of  Industrial 
Relations  (EX.  9-45)  noted  that  such 
tieback  requirements  have  been  in 
Section  3292(f)  of  California's  General 
Industry  Safety  Orders  since  1965  (EX. 
104).  This  commenter  stated  that  the 
cost  of  providing  tieback  anchorage  is 
incidental  during  the  construction  of  the 
building,  especially  when  one  considers 
the  safety  benefits  gained  from  having 
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such  anchorages.  Lawrence  R.  Stafford 
fEX.  9-35)  suggested  that  OSHA  follow 
the  ANSI  A120  draft  standard— January 
1986  (EX.  15-8)  which  requires  that  the 
tieback  be  a  wire  rope  with  a  minimum 
diameter  of  Vi«-inch  (8.0  mm). 

OSHA  agrees  with  these  commenters 
that  tiebacks  for  transportable 
outriggers  are  necessary,  since  they 
would  provide  a  back-up  system  in  case 
the  counterweights  become  displaced. 
Although  the  tiebacks  alone  may  not 
keep  a  scaffold  from  tipping,  they  will 
keep  the  system  from  falling  to  the 
ground.  Standpipes,  vents,  other  piping 
systems,  and  electrical  conduits  are  not 
acceptft'^le  points  of  anchorage  because 
tiiey  are  often  made  of  materials  that 
cannot  support  the  loads  that  would  be 
imposed  on  them  if  a  counterweight 
system  were  to  fail. 

To  address  the  use  of  transportable 
tiebacks  in  the  Final  Rule.  OSHA  is 
adding  two  provisions — paragraphs 
(n(3)(ii)  (H)  and  (I).  Paragraph 
{n(3)(ii)(H)  requires  that  the  tieback 
rope  be  strong  enough  to  sustain  the 
same  load  sustained  by  the  suspension 
rope.  Performance  language  is  used 
rather  than  specifying  the  tieback  rope 
diameter.  In  addition,  this  paragraph 
requires  that  the  tieback  rope  be 
secured  to  a  verified  building  anchorage. 
A  verified  anchorage,  as  defined  in 
paragraph  (d),  is  one  that  is  accepted  by 
a  registered  professional  engineer. 
Paragraph  (r)(3)(ii)(I)  describes  how  the 
tieback  rope  is  to  be  installed  on  the 
installation. 

Paragraph  (n(3)(iii)  covers 
requirements  for  davits  used  to  support 
working  platforms.  Paragraph 
(fK3)(iii)(A)  requires  that  all  davit 
systems  have  a  stabihty  factor  of  four 
against  overturning. 

OSHA  agrees  with  the  comments  of  a 
commenter  (EX.  19B)  that  the 
requirements  for  davits  used  on  "roof 
ligged  systems"  and  "ground  rigged 
systems"  should  be  clarified.  The  Final 
Rule  sets  out  the  specific  requirements 
for  davits  used  on  "roof  rigged  systems" 
in  paragraph  (f)(3)(iii)(B)  and  for 
"ground  rigged  systems"  in  paragraph 
(f)(3)(iii)(C).  To  further  clarify  the 
application  of  the  various  requirements. 
OSHA  has  also  defined  "roof  rigged 
davits"  and  "ground  rigged  davits." 

Lawrence  R.  Stafford  (EX.  9-35)  and 
Douglas  A.  Greenaway  (EX.  15-8) 
suggested  that  proposed  paragraph 
(f)(3)(iv)(C)(i)  be  revised  by  replacing 
the  terra  "guarded  area"  with  the  term 
"safe  surface"  which  is  defined  in  the 
proposal.  In  addition,  they  suggested 
that  the  access  or  egress  to  and  from  a 
platform  not  req-nre  a  worker  to  climb 
over  a  building's  parapet  or  guard 
railing. 


OSHA  believes  that  both  of  these 
suggestions  have  merit,  and  is  including 
thtim  in  the  Final  Rule  under 
renumbered  paragraph  (f)(3)(iii)(B)(l). 

No  comments  were  received  on 
proposed  paragraph  (n{3)fiv]lC)(2).  and 
this  paragraph  is  raSiumbercd  as 
(fl(1)(iii)(B](2)  in  the  Final  Rule. 

A  number  of  commenters  (EX.  15-8:  9- 
35, 9-37,  9-45)  and  a  hearing  witness  (TR 
2/19,  p.  189)  supported  the  proposed 
height  limits  for  davits  when  used  with 
ground  rigged  platforms  in  propoi-'d 
paragraph  (f)(3)(iv)(D](l).  Pov^sred 
Platforms  Manufacturing  Company  (EX. 
9-23)  and  Becor  Western  (EX.  9-37) 
agreed  with  OSHA  that  a  c^hvU 
installation  with  points  of  s.  rn-nsion  in 
excess  of  130  foot  (39.6  m)  an.<  rjeiow 
300  foot  (91.5  m)  should  provide 
continuous  means  of  engagement  for  the 
platform.  ' 

At  the  other  end  of  the  comment 
spectrum,  several  commenters  (EX.  9-7, 
9-13;  15-22)  have  suggested  thai  OSHA 
place  no  limit  on  the  height  at  which 
davits  can  be  used  with  ground  rigged 
platforms.  These  commenters  claimed 
that  a  davit  system  usage  should  be 
limited  solely  by  the  capability  of  the 
davit  based  on  its  design.  California's 
Department  of  Industrial  Relations  (EX. 
9-45),  however,  argued  that  a  300  foot 
(91.5  m)  limit  is  necessary  because  davit 
installations  are  labor  intensive  and 
require  special  knowledge  and  training 
for  proper  rigging  and  safe  use.  In 
addition,  California  noted  that  these 
concerns  increase  with  higher 
installations,  as  da  electrical  problems 
associated  with  long  flexible  cords. 
Douglas  A.  Greenaway  (EX.  15-8)  also 
promoted  a  300  foot  (91.5  m)  limit  for 
davits  used  with  ground-rigged 
platforms. 

After  considering  all  the  comments 
received  on  height  limits  for  proposed 
paragraph  (f)(3)(iv)(D)(7),  OSHA  has 
determined  that  thie  proposed  limits 
should  not  be  deleted  and  is  retaining 
the  proposed  limits  in  the  Final  Rule  in 
paragraph  (f)(3)(iii](C)(). 

In  the  Notice  of  Hearing  (50  FR  48224) 
published  on  November  22. 1985,  OSHA 
requested  comments  on  whether  it 
should  require  mechanical  means  to 
raise  and  lower  cables,  life  lines  and 
wire  rope  when  the  point  of  suspension 
exceeds  130  foot  (39.6  m).  Hoberg  (EX. 
19B)  recommended  that  no  more  than  40 
pounds  (177.9  N)  of  manual  effort  should 
be  required  of  employees  to  raise  or 
lower  lines,  whether  or  not  they  are 
mechanically  assisted.  Designed 
Equipment  Corporation  (TR  2/21  p.  9), 
however,  noted  that  in  their  experience 
employees  have  not  had  any  problems 
in  raising  or  lowering  300  foot  (91.5  m)  of 
electric  cable. 


This  discussion  on  the  manual  effort 
required  of  employees  to  raise  or  lower 
hues  and  cables  over  a  building  parspet 
for  a  davit  installation  Is  s'T-ilar  to  the 
previous  discussion  on  outrigger 
install  :!tion  under  parf>{;raph 
(fl(.l){iinA).  OSHA's  caiiciv-sion 
following  that  previous  discussion  also 
applies  to  paragraph  (ni3)(ui)lC)(7). 
Sufficient  I  luman  Factor  data  is  not 
available  for  OSHA  to  specify  a  limit  on 
the  weight  of  cables  and  lines  an 
employee  may  raise  or  lo-.ver  from 
ground  level  without  mechanical 
assistance,  and  therefore,  sur.h  a  weight 
limit  is  not  included  in  the  Final  Rule. 

OSHA  is  revising  proposed  paragraph 
(f)(3)(iv)(D)(7)  to  clarify  the  suspension 
height  limits  for  davits  and  to  reference 
the  tie-in  guides  on  paragraph  (c)(2)  of 
the  standard.  The  reference  to  the  tie-in 
guide  systems  provides  options  for  the 
employer  in  selecting  the  means  for 
stabilizing  the  platform.  In  addition,  the 
paragraph  is  renumbered  as  paragraph 
(f](3)(iii)(C)(7). 

A  commenter  (EX.  1GB)  noted  that  the 
word  "horizontal"  is  redundant  and 
should  be  deleted  from  proposed 
paragraph  (n(3)(iv)(D]|J).  OSHA  agrees 
and  the  word  is  deleted  in  the  Final  Rule 
in  renumbered  paragraph  {r)(3](iii](C)(2). 

Proposed  paragraph  (r)(3)(iv)(Ejl2), 
which  addresses  a  davit  rotation  locking 
device,  was  based  en  provision 
305.1(d)(1)  of  the  ANSI  A120  draft 
standard — November  1981.  The  current 
ANSI  A120  draft  standard— January 
1986  no  longer  includes  the  provision. 
Several  commenters  (EX.  9-23,  9-29.  9- 
43)  and  a  hearing  witness  (TR  2/l9.  p. 
191)  recommended  that  this  provision  be 
deleted  from  the  standard.  James  W. 
Fortune  (TR  2/19,  p.  191)  comm.ented 
that  requiring  the  davits  to  be  locked 
would  also  require  an  employee  to  climb 
back  and  forth  over  a  parapet,  and  on 
and  off  a  powered  platform  each  time  a 
platform  was  to  be  deployed  or 
retracted — a  dangerous  practice.  Swing 
Stage  Inc.  (EX.  9-29)  stated  that  the 
preferred  practice  is  to  strike  a  balance 
between  ease  of  rotation  and  sufficient 
resistance  to  turning  so  that  the  davit 
remains  in  its  working  position.  This 
commenter  urged  that  the  locking 
requirements  be  dropped  in  the  absence 
of  any  evidence  of  a  safety  hazard 
resulting  from  the  lack  of  a  rotation  lock. 

OSHA  agrees  and  the  provision  is 
deleted  in  the  Final  Rule.  In  addition  to 
the  comments  in  support  of  the  deletion, 
OSHA  notes  that  the  stabilization 
provisions  under  paragraph  (e)(2)  will 
limit  any  employee  risk  due  to  any 
movement  of  the  davit  while  it  is  in  the 
working  position. 
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The  horizontal  force  necessary  for  an 
employee  to  move  a  rotatable  davit  was 
to  be  limited  to  100  pounds  (444.8  N)  by 
proposed  paragraph  (f)(3)(iii)(E)(2]. 
Several  commenters  (EX.  15-8;  9-31, 9- 
41)  suggested  that  OSHA  eUminate  the 
force  requirement  and  substitute  a 
requirement  that  the  davit  be  provided 
with  bearings  to  permit  easy  rotation. 
Hoberg  (TR  2/19.  P.  159)  disagreed  and 
stated  that  bearings  are  not  as  important 
as  keeping  the  davit  socket  base  in  a 
vertical  position.  If  the  socket  base  is  at 
an  angle  from  a  vertical  position,  he 
contended,  it  becomes  much  more 
difficult  for  an  employee  to  push  a 
platform  uphill  to  get  it  over  a  parapet 

Several  commenters  (EX.  9-25.  9-35; 
igB)  claimed  the  100  pounds  (444.8  N) 
was  excessive,  especially  for  women 
and  older  employees.  Leonard  Nork  (EX. 
9-25)  supported  Hoberg  (EX.  19B)  who 
recommended  that  OSHA  use 
performance  language  which  addresses 
the  ability  of  employees  to  rotate  the 
davit  within  Human  Factors  data  limits. 
For  this  provision,  Hoberg  (EX.  19B) 
suggested  that  OSHA  use  a  40  pound 
(177.9  N)  limit.  Hoberg  (EX.  19B)  used 
the  same  arguments  in  support  of  the  40 
pound  (177.9  N)  hmit  for  a  force  to  be 
employed  in  moving  a  carriage  under 
paragraph  (f)(3)(i)(C). 

In  addition  to  the  comments 
expressed,  OSHA  recognizes  a  risk  to 
employees  in  allowing  them  to  exert  a 
100  pound  (444.8  N)  horizontal  force  on  a 
davit  when  they  are  in  close  proximity 
to  the  edge  of  a  parapet.  OSHA, 
therefore,  is  changing  the  100  pound 
(444.8  N)  limit  to  40  pounds  (177.9  N)  in 
the  final  rule  under  renumbered 
paragraph  (f)(3)(iii){D).  OSHA's  reasons 
for  supporting  the  change  to  40  pounds 
(177.9  N)  in  paragraph  (f)(3)(i)(C)  for 
carriages  also  apply  to  the  change  being 
made  in  this  provision. 

An  employer  would  have  been 
required  by  the  proposal  (paragraph 
(f)(3)(iv)(F)(J))  to  provide  a  means  of 
transport  for  a  transportable  davit  if  it 
weighed  more  than  75  pounds  (34  kg). 
Tliis  proposed  weight  limit  was  based 
on  an  evaluation  of  comments  received 
in  response  to  the  ANFRM  (48  FR  30- 
6371).  Two  commenters  (EX.  9-13;  15-8) 
and  two  hearing  witnesses  (TR  2/19,  p. 
110;  TR  2/20,  p.  103)  suggested  that 
OSHA  require  all  davits,  regardless  of. 
weight,  be  provided  with  a  means  of 
transport,  since  many  davits  weigh 
between  70  and  100  pounds  (31.7  kg  and 
45.3  kg).  Lavwence  R.  Stafford  (2/20-103) 
stated  that  the  costs  for  providing  the 
means  of  transporting  all  davits  woidd 
be  small  compared  to  the  cost  of  injuries 
sustained  by  employees.  No  accident 
data  or  costs  were  provided  to  sapport 


this  claim.  Hoberg  (EX.  19B,  TR  2/19,  p. 
70,  TR  2/19,  p.  110)  recommended, 
however,  that  an  employee  should  not 
be  required  to  carry  a  davit  or  part  of  a 
davit  weighing  more  than  40  pounds  (18 
kg).  If  the  davit  weighed  more  than  40 
pounds  (18  kg)  per  person  for  a  two-man 
team,  he  recommended  that  transporting 
means  be  provided,  and  that  the  center 
of  gravity  of  the  davit  be  kept  below  36 
inches  (914  mm)  during  transport 

The  recommendation  by  K^.  Hoberg  is 
based  on  Human  Factors  data 
developed  by  Stover  H.  Snook  (1978) 
and  illustrated  in  Human  Factors 
Engineering  and  Design,  fifth  edition, 
published  in  1982  by  McCormick  and 
Sanders.  Fig.  7-23.  p.  209,  and  also 
verified  by  Hoberg's  own  experience  in 
designing  davits.  Mr.  Hoberg  noted  that 
since  most  maintenance  operations  have 
two  employees  working  together,  davits 
or  parts  of  davits  weighing  over  80 
pounds  (36  kgj  should  have  a  means  of 
transport  which  two  employees  can  use. 
It  was  Mr.  Hoberg's  opinion  that  the 
regulation  should  not  penalize 
engineering  ingenuity  if  the  owner 
wishes  to  use  a  davit  that  comes  in  25  or 
30  pound  (11.3  kg  o'- 13.6  kg)  sections 
and  eliminates  the  need  for  providing 
transporting  means. 

Mr.  Hoberg  gave  several  reasons  for 
recommending  a  36-inch  (914  mm)  height 
hmit  for  the  center  of  gravity  of  a  davit 
while  being  transported.  First,  he  noted 
that  the  real  problem  in  transporting  the 
davit  is  not  the  weight,  but  the  weight 
distribution.  Some  davits  are  14  feet  (4.3 
m)  long,  and  weigh  150-190  poimds  (67.5 
kg-85.5  kg)  with  the  center  of  gravity 
above  the  head  of  the  employees  when 
the  davit  is  held  upright  while 
transported.  If  the  transporting  means, 
such  as  a  cart  were  to  strike  a  roof 
crack,  the  davit  could  easily  fall  if  it 
were  held  upright  becoming  a  h-azard  to 
employees. 

OSHA  has  considered  all  the 
comments  and  Human  Factors  da  (a 
presented  and  concludes  that  there  is 
insufficient  data  to  support  a 
requirement  that  all  davits  be  provided 
with  a  means  for  transport.  Since 
Human  Factors  data  supports  an  80 
pound  (36  kg)  weight  limit  for  two 
persons,  OSHA  is  changing  the 
proposed  75  pound  (34  kg]  weight  limit 
to  80  pounds  (36  kg).  Human  Factors 
Engineering  and  Design,  which  contains 
Human  Factors  data,  is  a  recognized 
text  and  is  readily  available  to 
engineers  who  design  davits.  In 
addition,  OSHA  is  adding  in  the  Final 
Rule,  under  renumbered  paragraph 
(f)(3)(iii)(E)(I)  the  requirement  that  the 
center  of  gravity  of  the  davit  shall  be  at 
or  below  36  indies  (914  mm)  above  a 


safe  surface  during  transport.  Since 
many  building  parapets  are  42  inches 
(1066  mm)  high,  the  limit  on  the  center  of 
gravity  height  will  also  reduce  the 
likelihood  of  loss  of  the  davit  over  the 
parapet. 

Several  commenters  (EX.  9-13. 9-31, 
9-^1;  15-4)  suggested  that  the  proposed 
paragraph  (f)(3)(iv)(F)(2)  be  changed  to 
allow  davits  to  be  inserted  into  sockets 
horizontally  before  being  raised  to  a 
vertical  positioa  Other  commenters  (EX. 
19B,  TR  2/19,  p.  190)  supported  a 
requirement  which  allows  davits  to  be 
inserted  or  removed  at  a  position  of  not 
more  than  35  degrees  above  the 
horizontal. 

Acme  Fabricators  Inc.  (EX.  9-13) 
stated  that  positioning  of  a  davit  other 
than  from  the  horizontal  would  require 
lifting  of  the  davit,  with  the  possibiUty  of 
employees  sustaining  injury  or  loosing 
control  of  the  davit  Hoberg  (EX.  198) 
beUeved  that  the  elevation  of  the  pivot 
point  in  respect  to  the  worker's  position 
is  the  critical  factor  when  planning  for 
the  safe  use  of  the  heavy  davits. 

Because  of  a  typographical  error  in 
the  proposal,  the  proposed  requirement 
would  have  permitted  the  insertion  of  a 
davit  into  its  socket  at  a  position  of 
more  than  35  degrees  above  the 
horizontal.  The  provision  should  have 
read,  "not  more  than  35  degrees  above 
the  horizontal."  OSHA  is  adding  the 
word  "not"  in  the  Final  Rule  and 
renumbering  the  paragraph 
(f)(3)(iii)(E)(2). 

This  change,  OSHA  believes,  properly 
addresses  tlie  comments  received  on 
this  provision,  and  also  affords  the 
equipment  designer  the  option  of 
designing  the  davit  for  insertion  and 
removal  from  a  horizontal  position  up  to 
and  including  a  position  which  is  35 
degrees  above  the  horizontal. 

No  comments  were  received  on 
proposed  paragraph  (f){3)(iv)(F)(3)  and 
this  paragraph  has  been  renumbered  as 
(f)(3)(iii)(E)(3). 

A  number  of  commenters  (EX.  9-31,  9- 
41;  15-8;  19B)  recommended  that  OSHA 
change  the  requirement  that  a  hoist  be 
capable  of  preventing  any  overspeed 
descent  of  the  load  in  proposed 
paragraph  (f)(4)(ii]  to  a  requirement  that 
the  hoist  be  capable  of  arresting  such 
overspeed  descent  Daigeh  (EX.  &-31) 
noted  that  the  overspeed  descent  is 
arrested  rather  than  prevented  by  the 
hoist.  OSHA  agrees  and  this  change  is 
made  in  the  Final  Rule. 

No  comments  were  received  on 
proposed  paragraph  (f)(4)(ii)(A),  which 
lists  the  acceptable  power  sources  for 
hoists,  and  it  is  rephrased  but 
unchanged  in  the  Final  Rule  under 
paragraph  (f)(4)(iii). 
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A  number  of  commentera  (EX.  9-31,  9- 
41. 9-43: 15-«;  19B)  and  hearing 
witnesses  [TR  2/19.  p.  70:  TR  2/20.  p. 
497]  addressed  the  proposed  paragraph 
(f)(4)(ii)(B)  which  prohibited  the  use  of 
gasoline  engines  as  prime  movers  for 
any  hoisting  machine.  Becor  Western 
Inc.  (TR  2/20,  p.  497)  recommended  that 
OSHA  change  the  word  "gasoline"  to  a 
gRneric  term  such  as  "internal 
combustion"  since  diesel  and  propane 
engines  have  similar  fire  hazards.  Spider 
Staging  Sales  Company  (EX.  9-43) 
recommended  that  OSHA  should  not 
consider  any  flammable  energy  source 
as  an  acceptable  power  source. 

Hoberg  (TR  2/19,  p.  20)  believed  that 
flammable  liquids  of  any  kind  should  be 
prohibited  from  the  elevated  work 
platform  because  of  the  limited  egress. 
Also,  he  noted  there  would  be  a  loss  of 
support  when  the  aluminum  of  most 
platforms  became  heated  if  a  fire 
occurred  as  well  as  the  danger  of 
igniting  the  overhead  ropes. 

OSHA  agrees  that  the  provision 
should  address  all  flammable  energy 
sources  because  of  the  hazards  in  their 
use  that  may  be  faced  by  employees. 
However,  since  paragraph  (f)(4)(iii)  has 
identified  the  only  acceptable  power 
sources,  OSHA  believes  there  is  no  need 
to  identify  the  unacceptable  power 
sources.  In  paragraph  (f)(4](iv),  OSHA  is 
prohibiting  the  carrying  of  flammable 
liquids  on  the  platform. 

A  commenter  (EX.  19b)  suggested  that 
proposed  paragraph  (f)(4)(iii),  which 
addressed  the  capability  of  a  hoist  to 
raise  or  lower  a  load  be  shortened  for 
clarity. 

OSHA  agrees  and  this  clarification  is 
made  in  the  Final  Rule  in  paragraph 
(n(4)(v). 

Spider  Staging  Sales  Company  (EX.  9- 
43)  and  Hoberg  (EX.  19B)  recoiftnended 
that  the  prohibition  against  the  use  of 
friction  type  speed  reducers  in  hoisting 
machines  be  deleted  in  proposed 
paragraph  (f)(4)(iv).  They  believed  that 
this  prohibition  is  contradictory,  since 
friction  type  hoists  are  permitted  and 
friction  type  brakes  are  used  to  stop  the 
hoists. 

OSHA  agrees  and  this  provision  is 
deleted  in  Uie  Final  Rule. 

Douglas  A.  Greenaway  (EX.  15-8) 
supported  proposed  paragraph  (f)(4)(v), 
which  requires  that  ^e  moving  parts  of 
a  hoisting  machine  be  guarded. 
However,  paragraph  (f)(4)(vi)  references 
S  1910.212(a)  (1)  and  (2)  instead  of 
S  1910.219  as  proposed.  OSHA  beUeves 
these  paragraphs  are  a  more  specific 
reference  for  the  guarding  of  hoisting 
machines  than  S  1910.219,  which 
primarily  addresses  the  guarding  of 
machines  with  power  transmission  belt 
systems. 


Proposed  paragraph  (f)(4)(vi)  required 
that  hoisting  drums  and  sheaves  be 
compatible  for  use  with  the  required 
rope  size.  Becor  Western  (EX.  9-37) 
suggested  that  OSHA  include  the  ratio 
of  the  pitch  diameter  of  the  sheave  or 
drum  (D)  to  the  nominal  diameter  of  the 
rope  (d).  and  recommended  a  ratio  of 
sixteen  to  one.  Another  commenter  (EX. 
19B,  19C)  recommended  that  OSHA 
modify  the  proposed  requirement  to 
include  performance  language  rather 
than  require  a  specific  ratio  be  met. 

OSHA  agrees  with  this  commenter 
that  a  specific  ratio  for  this  purpose  has 
not  been  established  in  the  industry 
because  of  the  many  variables  involved 
such  as  sheave  and  lioist  diameter,  wire 
rope  diameter,  loading,  etc.  OSHA  is, 
therefore,  using  pfs-formance  language  in 
the  Final  Rule  to  address  the  issue  of 
compatibility  and  size  in  paragraph 
(n(4)(vii). 

Proposed  paragraph  (flC'li"!')  required 
that  the  wire  rope  attachment  in  a 
winding  drum  be  capable  of  developing 
four  times  the  ratad  capacity  of  the 
hoist.  Daigel  (EX.  9-31)  suggested  that 
the  provision  include  a  requirement  that 
the  wire  rope  portion  of  the  attachmeiit 
shall  develop  at  least  90  percent  of  the 
wire  rope  breaking  strength.  He  noted 
that  a  poor  and  inefficient  connection 
could  result  if  the  wire  rope  portion  of 
the  attachment  is  rot  given  proper 
consideration. 

In  response,  OSHA  notes  that  in 
proposed  paragraph  (f)(7)(i),  the 
suspension  wire  rope  and  connections 
(terminations)  used  must  meet  the 
specifications  recommended  by  the 
hoisting  machine  manufacturer. 
Consequently,  the  manufacturer  would 
be  expected  to  specify  connections 
which  would  be  compatible  with  its 
equipment.  OSHA  is,  therefore,  retaining 
proposed  paragraph  (f)(4](vii)  as  written 
in  the  Final  Rule  in  paragraph  (f){4)(viii), 
except  the  word  "load"  is  substituted  for 
the  word  "capacity."  This  rhange  in 
wording  is  to  assure  consistency  with 
the  definition  of  the  rated  load  of  the 
hoist. 

Becor  Western  (EX.  9-37) 
recommended  that  OSHA  delete  the 
word  "radial"  in  proposed  paragraph 
(f)(4)(viii),  which  addressed  the 
frictional  contact  between  the  wire  rope 
and  a  traction  drum  or  sheave.  Becor 
Western  stated  that  equivalent  methods 
have  been  developed  by  manufacturers 
which  are  completely  reliable  and  which 
do  not  depend  on  radial  forces  for 
reliable  frictional  contact. 

Hoberg  (EX.  19B)  suggested  deleting 
this  whole  provision.  He  noted  that  if 
the  word  "radial"  is  deleted,  the 
remaining  phrase  "continuous  force" 
would  apply  equally  to  winding  drums, 


since  these  drums  require  "continuous 
force"  for  frictional  contact. 

OSHA  has  considered  the  comments 
presented  and  agrees  that  the  word 
"radial"  is  misleading  and  incorrect  in 
its  proposed  context.  If  the  word 
"radial"  is  deleted,  the  balance  of  the 
requirement  would  have  no  special 
relevance  to  traction  hoists.  OSHA  is 
deleting  this  provision  in  the  Final  Rule. 

A  commenter  (EX.  19B.  TR  2/19,  p.  71) 
observed  that  proposed  paragraph 
(f)(4)(ix)  would  mean  that  the  primary 
and  secondary-  braking  systems  could  be 
used  together  to  stop  and  hold  25 
percent  over  the  rated  heist  load.  He 
stated  that  the  real  needs  are  for  each 
brake  system  to  stop  and  hold  what  the 
hoist  is  capable  of  lifting,  and  for 
assured  independent  braking  action. 

Douglas  A.  Greenaway  (EX.  15-8) 
supported  ihe  above  c»mmenter's 
statement  on  the  necessary  capability  of 
each  system. 

OSHA  notes  that  the  rated  load  of  the 
hoist  is  defined  as  the  operating  load 
allowed  by  the  manufacturer.  The  hoist 
can  actually  lift  more  than  its  rated  load. 
OSHA,  therefore,  agrees  with  the 
commenters  that  this  provision  should 
address  each  braking  system's  ability  to 
stop  and  hold  125  per  cent  of  the  lifting 
capacity  of  each  hoist  rather  than  the 
rated  load  of  each  hoist. 

Daigel  (EX.  9-31),  William  Ayres  (EX. 
91),  Hoberg  (EX.  19B)  end  Douglas  A. 
Greenaway  (EX.  15-8)  noted  that  OSHA 
had  not  included  the  function  of  the 
primary  braking  systesn  in  proposed 
paragraph  (f)(4)(ix)(A).  They  suggested 
that  the  primary  braking  system  be 
required  to  engage  automatically  when 
power  to  the  prime  mover  is  removed. 

OSHA  agrees  that  flie  primary 
braking  system  should  not  be  manually 
actuated  after  the  hoist  motor  is 
stopped,  but  should  automatically  set 
when  power  to  the  prime  mover  is 
interrupted  for  any  reeson.  In  the  Final 
Rule,  OSHA  is  adding  the  function  of  the 
primary  braking  system  to  the  provision 
which  is  renumbered  as  (f)(4)(ix)(A). 

In  the  Notice  of  Hearing  (50  FR  48222) 
OSHA  requested  comments  on 
suggestions  made  by  B  pre-hearing 
commenter  (EX.  9-31)  to  expand  the 
secondary  brake  provisions  in  proposed 
paragraph  (f){4)(ix)(B).  The  commenter 
(EX.  9-31)  claimed  that  the  proposed 
provisions  were  inadequate. 

The  first  pre-hearing  comment  would 
have  required  that  the  secondary  brake 
actuate  only  under  prescribed 
emergency  conditions.  Hoberg  (TR  2/19, 
p.  71)  believed  that  this  suggested 
requirement  is  coimter  to  the  concept  of 
a  secondary-emergetKy  back-up  brake 
being  the  stop  of  last  resort,  and  that  the 
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brake  should  stop  the  hoist  and  its  load 
under  any  condition.  knov\m  or 
unknown.  He  argued  that  a  "prescribed 
emergencies"  exemption  should  not  be 
permitted  in  the  regulation. 

The  second  pre-hearing  comment 
would  have  required  that  the  secondary 
brake  act  on  a  specific  component  of  a 
winding  drum,  traction  drum  or  traction- 
sheave  hoist.  James  W.  Fortune  (TR  2/ 
19.  p.  195)  and  Hoberg  (TR  2/19,  p.  71) 
agreed  that  this  suggested  addition 
should  not  be  included  in  the  criteria  for 
secondary  brakes.  These  commenters 
stated  that  any  brake  always  acts  on  a 
specific  component  of  equipment 
whether  it  is  intended  or  not,  and 
without  a  definition  of  the  component, 
the  statement  is  meaningless.  In 
addition,  they  indicated  that  as  a 
performance  regulation,  the  regulation 
should  say  what  is  to  be  done,  not  how 
to  do  it. 

The  third  pre-hearing  comment  would 
have  required  that  the  secondary  brake 
not  fail  to  operate  because  of  outside 
contamination.  Hoberg  (TR  2/l9,  p.  72) 
argued  that  this  brake  criteria  should 
not  be  included  in  the  Final  Rule  for  a 
number  of  reasons.  First,  the  addition  is 
redundant  since  the  proposed 
requirement  that  the  breikes  stop  and 
hold  the  hoist  and  its  load  has  no 
implicit  or  explicit  exemption  for 
contamination,  temperature,  height  of 
building  or  any  other  criterion.  Second, 
since  the  term  "contamination"  is  not 
defined,  it  can  mean  the  brake  must 
operate  if  submerged  in  water  and 
frozen;  if  packed  in  hot  sand;  if  covered 
with  hot  grease — or  any  other 
imaginable  contaminant.  Third,  the 
suggested  addition  has  the  implication 
that  reasonable  care  and  maintenance  is 
not  necessary  to  insure  proper  operation 
of  these  brakes. 

The  fourth  pre-hearing  comment 
would  have  required  that  the  brake 
actuation  impose  no  more  than  a 
specified  amount  of  loading  on  hoisting 
system  components.  Hoberg  (TR  2/19,  p. 
73)  disagreed  that  this  criteria  should  be 
added  to  the  secondary  brake  provision. 
He  believed  that  the  specified  amount  of 
loading  could  be  addressed  in  his 
recommended  change  to  proposed 
paragraph  (f)(4)(ix)  that  the  hoist  stop 
and  hold  what  it  can  lift.  In  addition,  he 
believed  that  the  loading  issue  is  also 
addressed  in  the  requirement  of 
proposed  paragraph  (f)(l)(i)  that 
equipment  be  designed  by  a  registered 
professional  engineer. 

The  fifth  pre-hearing  comment  would 
have  required  that  the  secondary  brake 
not  be  bypassed  or  prevented  from 
operati^  by  any  other  device. 

Cliff  li^eve  (TR  2/20,  p.  180)  objected 
to  this  addition  because  it  would 


prohibit  the  use  of  a  hoisting  machine 
with  a  controlled  descent  feature  or  a 
speed  governor  for  emergency  descent 
of  a  platform  without  power.  He  argued 
that  hoisting  machines  of  this  type  have 
been  built  and  used  safely  for  a  number 
of  years  in  the  industry.  Other  reasons 
given  by  Mr.  Theve  not  to  include  this 
additional  criteria  were:  One,  a 
controlled  descent  feature  in  a  hoist  is  a 
quicker  safer  alternative  to  hand 
cranking  by  workers  who  are  stranded 
and/or  injured  on  an  elevated  platform; 
two,  his  own  company  has  a  ten-year 
history  in  the  manufacture  and  sale  of 
this  type  of  hoist  without  a  worker 
injury  or  accident:  and  three,  the 
controlled  descent  feature  does  not 
prevent  the  secondary  brake  from 
becoming  actuated  if  the  primary  brake 
fails  and  the  platform  reaches  an 
overspeed  condition. 

Several  other  commenters  (EX.  14-2, 
14-4, 14-5)  who  are  users  of  hoists  with 
controlled  descent  features  also 
objected  to  any  prohibition  of  this  type 
of  hoist.  In  their  experience,  the 
controlled  descent  feature  had  not  been 
the  cause  of  hoist  failures  and  had  been 
effective  in  providing  a  safe  descent 
when  necessary. 

OSHA  has  considered  all  the 
comments  presented  and  is  not  adding 
the  five  additional  criteria  to  proposed 
paragraph  (f)(4)(ix)(B).  Based  in  the 
record  of  this  Rulemaking,  OSHA  has 
determined  that  these  criteria  are  either 
redundant,  tmreasonable  or 
inappropriate  for  secondary  brake 
regulation.  OSHA  is  renumbering  the 
provision  as  paragraph  (f)(4)(ix)(B](2). 

In  the  submission  of  the  ANSI  A120 
draft  standard — ^January  1986  by 
Douglas  A.  Greenaway  (EX.  15-8),  the 
secondary  brake  criteria  included  a 
provision  which  required  the  secondary 
brake,  when  activated,  to  stop  and  hold 
the  platform  within  a  vertical  distance 
of  24  inches  (609.6  m).  OSHA  believes 
that  a  specific  limit  on  this  stopping 
distance  is  necessary  to  assure  adequate 
fall  protection  for  employees,  and  is 
adding  this  provision  in  the  Final  Rule 
as  paragraph  (f)(4)(ix)(B)(2). 

Several  commenters  [EX.  9-29, 193. 
91)  argued  that  the  proposed 
requirement  for  lubrication  of  a  hoisting 
machine  in  paragraph  (f)(4](x)  was  too 
broad.  According  to  these  commenters, 
a  strict  interpretation  of  this  provision 
would  mean  lubrication  of  all  parts, 
whether  needed  or  not.  Swing  Stage  Inc. 
(EX.  9-29)  noted  that  there  are  many 
modem  materials  which  provide  years 
of  reliable  service  without  conventional 
lubrication  and  many  components  are 
stationary  without  any  need  for 
lubrication. 


OSHA  agrees  with  these  commenters 
and  is  revising  the  lubrication  provision 
to  address  only  those  components  in  a 
hoisting  machine  which  require 
lubrication  in  paragraph  (n(4](x). 

Werner  Company  Inc.  (EX.  9-34) 
suggested  that  the  load  reference  in 
proposed  paragraph  (f)(5)(i)(A)  be  more 
clearly  defined.  This  commenter 
believed  that  the  intended  load  should 
include  the  weight  of  the  users  and  any 
material  on  the  platform.  OSHA  agrees 
with  this  commenter  and  is  changing  the 
phrase  "maximum  intended  load"  to  be 
"maximum  intended  live  load"  in  the 
Final  Rule.  The  term  "live  load"  is 
defined  in  the  standard. 

Werner  Company  Inc.  (EX.  9-34)  has 
questioned  whether  the  terms 
"suspended  unit,"  "unit  weight"  and 
"live  load"  in  proposed  paragraph 
(n(5){i)(B)  are  referring  to  the  platform 
itself  or  the  total  system.  In  response, 
OSHA  states  that  the  term  "suspended 
unit"  is  referring  to  the  platform  itself. 
The  load  rating  plate  provides 
information  which  is  used  to  prevent  the 
loading  of  a  platform  in  excess  of  its 
maximum  intended  load.  The  load  rating 
plate  addressed  in  the  proposed 
paragraph  is  required  to  state  the  "imit 
weight"  and  the  "live  load  rating"  of  the 
platform.  For  consistency  with  the 
definitions  used  in  the  Final  Rule,  the 
term  "live  load  rating"  is  changed  to 
"rated  load"  in  the  Final  Rule  at 
(n(5)(i)(C). 

Douglas  A.  Greenaway  (EX.  15-B)  and 
Hoberg  (EX.  19C)  agreed  that  proposed 
paragraph  (f)(5](i)(C)  is  incomplete. 
These  commenters  believed  that  the 
paragraph  should  address  both  the 
position  of  the  Uve  load  and  the  stability 
factor  ratio  that  is  to  be  used  in 
maintaining  continuous  stability  of  the 
suspended  unit.  OSHA  agrees  with 
these  commenters  that  the  use  of  a  1.5  to 
1  stability  factor  against  upset  and  the 
need  to  address  the  position  of  the  live 
load  in  the  suspended  unit  is  necessary 
in  the  Final  Rule.  OSHA  addresses  these 
issues  in  paragraph  (f)(5)(i](D). 

Several  commenters  (EX.  9-22, 9-31, 
9-35)  suggested  deleting  proposed 
paragraph  (f)(5)(i)(E)(d),  which 
addressed  button  guide  systems.  The 
same  arguments  for  deletion  of  these 
systems  were  presented  earlier  when 
commenters  addressed  proposed 
paragraph  (e)(2)(iii)(B).  OSHA  did  not 
find  the  arguments  presented  for 
deletion  persuasive  then  and  retained 
paragraph  (e)(2)(iii)(B),  and  is  doing 
likewise  for  proposed  paragraph 
(f)(5)(i)(E)(5)  by  retaining  it  in  the  Final 
Rule  as  (n(5)(i)(F)(5). 

In  paragraph  (0(5)(i)(F)(7),  OSHA 
proposed  that  a  suspended  unit  shall  be 
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provided  with  a  guardrail  system  and  a 
four  inch  (102  mm)  high  toeboard.  OSHA 
is  revising  the  toeboaJrd  provision  to 
provide  equivalent  protection  and 
consistency  with  OSHA's  proposed 
Construction  Standard  addressing  the 
use  of  scafTolds  (Notice  of  Proposed 
Rulemaking  (51  FR  42708)  published  on 
November  25. 1986.  The  revised 
toeboard  provisions  which  will  also  be 
considered  in  OSHA's  proposed  revision 
of  Subpart  D  of  Part  1910,  are  added  as 
(f)(5){i)(G)  (J),  [6],  (7)  and  [8]. 

Several  commenters  (EX.  &-35,  9-37) 
suggested  that  OSHA  revise  proposed 
paragraph  (f)(5)(i)(F)(2)  to  include  a  42 
inch  (ioe.6  cm)  high  limit  for  the  top 
guardrail  on  the  ends  and  outboard  side 
of  the  platform.  Also,  Spider  Staging 
Sales  Company  (EX.  9-43)  suggested 
that  the  top  guardrail  have  the 
capability  of  withstanding  a  200  pound 
(890  N)  force  rather  than  a  100  pound 
(445  N]  force.  OSHA's  proposed 
requirements  for  a  3&-inch  (914  cm)  top 
guardrail  with  a  capability  of 
withstanding  a  100  pound  (445  N)  force 
are  consistent  with  proposed  related 
OSHA  scaffold  standards  for 
construction  (51  FR  42706)  and  reflect 
the  fact  that  this  type  of  guardrail  is 
intended  to  be  supplemented  by 
persona!  fall  arrest  systems. 

This  consistency  of  approach  in 
OSHA's  fall  protection  standards  for 
powered  platforms  and  scaffolds  is 
based  on  the  use  of  two  types  of 
guardrail  systems.  The  first  type  is 
capable  by  itself  of  providing  adequate 
faU  protection  for  employees.  The 
second  type  of  guardrail  system  is  one 
whidi  is  used  primarily  as  an  edge 
delineator  and  to  prevent  misstepping. 
Personal  fall  arrest  systems  must  be 
worn  with  the  second  type  of  guardrail 
system  because  of  the  reduced  strength 
charactmstics  (100  pounds  (445  N) 
force)  and  lower  top  rail  heights  (36 
inches  (81.4  cm))  cl  this  type  of  system. 

Since  this  powered  platfoim  standard 
requires  employees  to  be  protected  by 
peraonal  fall  arrest  systems  (paragraph 
j),  as  the  primary  means  of  fail 
protection,  guardrails  on  the  platform 
need  not  be  strong  enou^  to  prevent 
falls.  Accordingly,  the  standard  provides 
for  the  second  type  of  guard  rail  system 
to  be  used  on  powered  i^tforma. 
Proposed  paragraph  (fM5Mi)(F)(2). 
theref(»e,  is  unchanged  in  the  Pinal 
Rule. 

Two  commenters  (EX.  9-31. 9-43] 
recommended  that  OSHA  increase  the 
capability  of  the  midrail  in  a  gaardrail 
system  from  a  75-pound  (333  N)  force  as 
proposed  in  paragraph  (0(5XiH^)  to 
the  same  force  as  the  top  radl.  Again, 
since  OSHA  is  ptofosing  that  a  personal 
fall  arrest  system  be  used  for  employees. 


the  midrail  in  this  guardrail  system  is 
primarily  part  of  the  edge  delineation 
and  need  not  have  the  greater  strength. 
Accordingly,  the  paragraph  is 
unchanged  in  the  Fmal  Rule. 

OSHA  proposed  in  paragraph 
(n(5)(i](F)(4)  that  the  material  used 
between  the  toeboard  and  top  guardrail 
on  a  platform  contain  no  opening  large 
enough  to  allow  the  passage  of  a  ball 
two  inches  (51  mm]  in  diameter.  The 
New  York  State  Department  of  Labor 
(EX.  9-41)  recommended  that  this 
provision  be  changed  to  agree  with  the 
New  York  State  requirement  of  three- 
quarters  of  an  inch  (19  mm).  Hoberg  (EX. 
19B)  was  concerned  that  a  two-inch  (51 
mm)  opening  would  allow  employees  to 
pass  a  lifeline  through  these  openings 
which  could  be  hazardous  if  the 
platform  suspension  ropes  should  fail. 
This  commenter  suggested  a  one-inch 
(21.5  mm)  openir.g. 

OSHA  has  considered  these 
comments  and  the  need  for  the  openings 
in  the  material  to  be  small  enough  to 
prevent  potential  falling  objects  from 
passing  through.  OSHA,  therefore,  has 
rewritten  this  provision  as  a 
performance  requirement  in  paragraph 
(f)(5)(i)(G)(4)  in  the  Final  Rule,  which  is 
also  consistent  with  related  proposed 
OSHA  construction  standards  on 
scaffolds. 

In  the  Notice  of  Hearing  (50  FR  48225), 
OSHA  solicited  comment  on  the 
proposed  requirement  in  paragraph 
(f)(5){ii)(A)  that  a  12-inch  (305  mm)  wide 
passage  be  provided  at  or  past  any 
obstruction  on  the  platform.  A  number 
of  commenters  (EX.  9-20,  9-35,  9-37,  9- 
43, 9-45;  15-4, 15-8;  88-6)  and  hearing 
witnesses  (TR  2/19,  pp.  23,  111,  197;  TR 
2/20,  pp.  64,  78, 154, 187,  369,  497) 
addressed  this  provision. 

Leonard  Nork  (2/20-«4]  suggested  that 
the  passage  be  increased  to  18  inches 
(458  mm),  otherwise  some  workers  might 
climb  on  the  midrail  or  top  guardrail  to 
pass  by  any  obstruction  on  the  platform. 
A  number  of  commenters  (EX.  15-4, 15- 
8;  9-35,  9-45)  and  hearing  witnesses  (TR 
2/19,  p.  197;  TR  2/20,  pp.  154. 187.  497), 
howevet .  supported  OSHA's  12-inch 
(305  mm)  proposed  requirement.  Becor 
Western  (TR  2/20.  p.  497).  for  example, 
noted  that  a  12-inch  space  (305  mm)  is 
more  than  adequate  for  platform 
occupants,  while  an  18-inch  (458  mm) 
space  would  have  an  economic  impact 
since  it  would  require  a  3&-inch  (916 
mm)  wide  platform  (»  undesirable 
counterweights  due  to  a  relocation  of 
the  hoist. 

Spider  Staging  Sales  Company  (EX.  9- 
43;  TR  2/20,  p.  369)  observed  that  OSHA 
should  be  more  concerned  with  a  safe 
passage  past  an  obstruction  on  the 
platform  and  not  physical  dimensions. 


Hoberg  (EX.  88-6)  supported  the  12-inch 
(305  mm)  passage,  but  suggested  that 
OSHA  also  be  concerned  with  other 
hazards  at  the  obstmction  location  such 
as  moving  parts  and  the  potential  cf 
inadvertent  operation  of  hoisting 
machine  controls. 

OSHA  no'es  that  proper  tjainiug  of 
employees,  as  required  by  paragraph 
(i)(l)(ii),  will  inform  employees  of 
obstruction  hazards  and  machine 
guarding,  as  required  by  paragraph 
(f1(4](vi),  and  will  help  to  prevent 
employee  exposure  to  hazards  when 
passing  obstructions  on  the  platform. 
Based  on  the  record  cf  this  rulemaking. 
OSHA  has  decided  to  retain  the  IZ-inch 
(305  mm)  provision  In  the  Final  Rule 
under  paragraph  (r)(5)(ii)(A). 

OS14a  proposed  si  paragraph 
(f){5){i!){B)  that  any  opening  in  a 
platform  flooring  be  capable  of 
preventing  the  passege  of  a  one-inch  (25 
mm]  diameter  ball.  If  the  opening  were 
larger,  a  metal  screen  capable  of 
rejecting  a  one-inch  (25  mm)  ball  would 
need  to  be  placed  under  the  opening. 

OSHA  received  a  variety  of  opinions 
from  commenters  (HX.  9-13,  9-41,  9-43: 
15-8;  19B;  87;  91)  on  the  proper  size  of 
the  opening  in  the  flooring.  The  New 
Yori<  State  Department  of  Labor  (EX.  9- 
43)  recommended  that  OSHA  match  the 
New  York  regulations  on  platforms, 
which  call  for  an  opening  which  would 
prevent  the  passage  of  a  three-quarter 
inch  (19  mm)  ball.  Spider  Staging  Sales 
Company  (EX.  9-43}  and  Douglas  A. 
Greenaway  (EX.  15-8)  supported 
OSHA's  proposed  opening  dimension. 
Hoberg  (EX.  19-B)  expressed  concern 
that  the  one-inch  (25  mm)  opening 
criteria  would  allow  employees  to  pass 
life  lines  and  cables  through  the 
openings,  and  suggested  that  a  nine- 
sixteenths  of  an  inch  (14  mm)  criteria  be 
used. 

Following  a  review  of  the  comments 
on  this  provision,  OSHA  has  concluded 
that  a  performance  requirement  should 
be  used  in  paragraph  (f)(5)(ii)(B)  to 
address  the  identified  hazards  instead  of 
a  specific  size  opening.  In  this 
requirement,  the  flooring  shall  contain 
no  opening  that  woald  allow  the 
passage  of  lifelines,  cables  and  potential 
falhng  objects.  This  performance 
requirement  addresses  the  potential 
failure  of  a  personal  fall  arrest  system  if 
life  lines  should  be  passed  through  a 
platform  floor  and  me  susptension 
system  should  fail,  and  the  hazard  to 
other  employees  from  objects  falling 
through  the  platform  openings. 

OSHA  had  proposed  in  paragraph 
(f)(5](ii)(C)  that  the  means  of  suspension 
for  a  pLatfonn  shall  limit  the  roll  about 
its  longitadiaal  axis  to  a  raoxiiDum  erf  15 


Federal  Regbter  /  Vol.  54.  No.  144  /  Friday.  July  28.  1980  /  Rules  and  Regulations  31431 


degrees  from  a  horizontal  plane.  R.  D. 
Werner  (EX.  9-34)  suggested  that  OSHA 
change  die  maximum  limit  to  five 
degrees  since  he  believed  that  the  15 
degree  maximum  was  too  large  due  to 
the  additional  loading  that  would  be 
introduced  into  the  platform  as  a  result 
of  such  a  platform  roll. 

A  number  of  commenters  and  hearing 
witnesses  (EX.  15-4. 15-8;  TR  2/19,  pp. 
75, 197)  supported  the  15  degree 
maximum  limit  on  platform  roll. 
Lawrence  R.  Stafford  (EX.  15-4)  noted 
that  every  two-point  suspended  platform 
will  roll  since  it  is  suspended  at  its 
center  of  gravity,  and  that  to  reduce  the 
roll  limit  below  15  degrees  one  would 
have  to  change  the  center  of  gravity  or 
add  weight,  either  of  which  would  be 
objectionable.  In  addition,  this 
commenter  noted  that  a  reduced  roll 
limit  would  virtually  outlaw  the  use  of 
many  traction  hoists  since  the  mass  of 
the  hoist  is  above  the  platform  deck  and 
not  under  the  platform  deck  as  is  the 
case  with  most  drum  type  hoists.  James 
W.  Fortune  (TR  2/19,  p.  197)  noted  that 
the  proper  location  of  ouilding  face 
rollers  would  help  to  limit  any  platform 
roll.  In  addition.  Mr.  Fortune  noted  that 
the  15  degrees  is  a  maximum  roll  limit 
and  it  is  unlikely  that  platforms  would 
be  designed  to  reach  this  limit. 

OSHA  has  considered  all  the 
comments  received  and  has  decided  to 
retain  the  proposed  paragraph 
(f)(5)(ii)(C)  in  the  Final  Rule.  Properly 
designed  suspension  means  and  the  use 
of  proper  stabilization  methods  used  can 
limit  the  platform  roll  to  a  15  degree 
maximum  limit  Most  platforms  are  built 
to  the  Underwriters  Laboratory 
Standard,  UL 1322.  "Fabricated  Scaffold 
Stages  and  Planks".  This  standard  states 
that  the  platform  shall  withstand, 
without  failure  or  visible  damage  to  the 
structure,  a  load  equal  to  three  times  the 
rated  load  of  the  platform,  when  one 
side  rail  is  raised  so  that  the  decking  is 
at  an  angle  of  15  degrees  to  the 
horizontal.  In  addition,  most  employees 
would  find  it  difficult  to  work  on  a 
platform  with  a  platform  surface  at  an 
angle  of  greater  than  15  degrees  from  the 
horizontal  plane,  and  would  endeavor  to 
return  the  work  surface  to  a  normal 
position.  Finally,  OSHA  has  not 
received  any  accident  data  that  would 
support  a  change  from  the  15  degree  roll 
limit. 

Hoberg  (EX.  198)  recommended  that 
OSHA  delete  the  words  describing  the 
different  types  of  cable  in  proposed 
paragraph  (f)(5)(ii)(D)  since  they  were 
redundant.  OSHA  agrees  and  the  words 
are  deleted  in  the  Final  Rule. 

Douglas  A.  Greenaway  (EX.  15-8]  and 
Hoberg  (EX.  19B)  recommended  that 
OSHA  clarify  proposed  paragraph 


(f)(5)(ii)(F)  which  addressed  the 
interruption  of  the  power  supply  on  a 
platform.  They  noted  that  the  provision 
should  make  it  clear  that  the 
requirement  provides  for  the 
interruption  of  the  power  supply  for  all 
hoist  motors  at  each  operating  station 
on  the  platform.  OSHA  agrees  that  a 
clarification  is  warranted  and  the 
change  is  made  in  the  Final  Rule. 

Some  commenters  (EX.  9-13,  9-35,  9- 
43)  recommended  that  OSHA  lower  the 
maximum  platform  speeds  limited  by 
proposed  paragraph  (f)(5)(ii)(G).  OSHA 
proposed  maximum  rated  speeds  of  50 
and  75  feet  per  minute  (0.3  ms  and  0.4 
ms)  with  single  and  multi-speed  hoists, 
respectively.  Lawrence  R.  Stafford  (EX. 
9-35]  suggested  that  OSHA  limit  the 
platform  speed  to  20  feet  per  minute 
(0.12  m/s)  when  intermittent 
stabilization  is  used.  Spider  Staging 
Sales  Company  (EX.  9-43)  suggested 
that  OSHA  limit  the  platform  speed  to 
35  feet  per  minute  (0.21  m/s)  when 
continuous  stabilization  is  used  because 
of  the  potential  hangup  of  the  platform 
in  the  guides.  Douglas  A.  Greenaway 
(EX.  15-8),  supported  OSHA's  proposed 
platform  speeds. 

In  response  to  the  comments,  OSHA 
notes  that  the  proposed  platform  speeds 
are  maximum  rated  speeds  and  not 
speeds  which  must  be  met  for  all 
conditions  of  stabilization.  Also,  the 
proposed  maximum  speeds  are  not 
required  speeds  for  either  roof-powered 
or  platform-powered  platforms.  The 
need  for  higher  platform  speeds  often 
occurs  on  very  tall  buildings,  employing 
continuous  guides,  when  it  is  desirable 
to  reduce  the  ascent  time  for  efficiency 
reasons.  The  registered  professional 
engineer  who  i.s  responsible  for  the 
design  of  the  equipment  in  the 
installation  (paragraph  (f)(l)(i)  would 
determine  the  proper  platform  speed 
that  is  suitable  for  the  stabilization 
system  and  building  site.  OSHA, 
therefore,  is  retaining  the  proposed 
provision  in  the  Final  Rule. 

Proposed  paragraph  (f](5)(ii)(I) 
required  fire  extinguishers  to  be 
installed  on  working  platforms.  Spider 
Staging  Sales  Company  (EX.  9-43) 
believed  that  the  requirement  for  fire 
extinguishers  on  platforms  would  be 
ineffective.  This  commenter  claimed 
that  the  extinguishers  would  be  stolen 
and  were  potentially  dangerous  if  they 
dropped  from  the  platform.  Acme 
Fabricators  Incorporated  (EX.  9-13)  and 
California's  Department  of  Industrial 
Relations  (EX.  9-45)  supported  OSHA's 
proposed  requirements  for 
extinguishers. 

OSHA  agrees  with  the  latter 
commenters  that  a  fire  extinguisher 
should  be  installed  on  a  powered 


platform.  Employees  need  to  have  the 
capability  of  protecting  themselves  from 
fires  involving  combustible  materials, 
flammable  materials  or  electrical 
equipment  which  might  occur  on  an 
elevated  platform.  If  extinguishers  are 
stolen  or  dropped  because  of  poor 
installation  or  usage,  these  are 
conditions  which  employers  can  correct 
through  training  and  monitoring  of  the 
worksite,  and  these  conditions  are  not 
valid  reasons  for  not  installing 
extinguishers.  OSHA  is  retaining  the 
proposed  paragraph  (f)(5)(ii)(I)  in  the 
Final  Rule. 

Daigel  (EX.  9-31)  suggested  that 
OSHA  replace  the  term  "self-locking" 
with  the  term  "self-latching"  in  proposed 
paragraph  (f](5)(ii](J)  which  addressed 
platform  access  gates.  OSHA  agrees 
that  the  term  "self-latching"  is  a  more 
appropriate  term  because  the  gates  are 
closed  with  a  latch  rather  than  a  lock.  A 
self-latching  provision  would  ensure 
that  the  access  gates  do  not  open 
inadvertentiy  and  expose  employees  to 
a  fall  hazard. 

OSHA  is  making  this  change  in  the 
Final  Rule  and  transferring  this 
provision  to  paragraph  (f)(5)(ii){J). 

Paragraph  (f)(5)(ii)(K),  as  in  the 
proposal,  requires  a  guardrail  system  or 
ladder  handrails  if  the  access  to  or  the 
egress  from  a  platform  is  48  mches  (1.2 
m)  above  a  safe  siuface.  This  guarding 
requirement  is  consistent  with  the 
related  OSHA  General  Industry 
Standard.  S  1910.23(a)(1).  which 
addresses  employee  protection  when 
working  on  open  sided  floors,  platforms 
and  runways.  Support  for  the 
requirement  was  received  from 
Lawrence  R.  Stafford  (EXH.  9-35). 
OSHA  is  retaining  this  proposed 
provision  in  the  Final  Rule. 

Several  commenters  (EX.  15-6;  9-31, 
9-35,  9-41)  recommended  that  OSHA 
revise  proposed  paragraph  (f){5)(ii)(L) 
which  addressed  platforms  containing 
overhead  structures  which  would 
restrict  emergency  access  from  the 
platform,  and  which  would  have 
required  such  platforms  to  have  a 
secondary  wire  rope  suspension  system 
or  a  suspension  by  four  wire  ropes. 
Daigel  (EX.  9-31)  noted  that  the  actual 
intent  of  the  provision  was  to  prevent 
the  use  of  vertical  lifelines  by  employees 
when  working  on  platforms  with 
overhead  structures.  Employees  using 
such  vertical  life  lines  would  be  exposed 
to  the  hazard  from  the  overhead 
structure  if  the  suspension  wire  rope 
should  fail.  Douglas  A.  Greenaway  (EX. 
15-8).  concurred  with  Mr.  Daigel  and 
also  recommended  that  the  platform 
occupant  be  secured  to  a  fall  arrest 
system  employing  a  horizontal  life  line. 
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and  that  the  platform  also  be  eqnipped 
with  ■  sectmdary  wire  rope  system  or  be 
suspended  by  four  wire  ropes  as  stated 
in  the  proposaL 

0»iA  believes  that  the 
recommendatioDS  addressing  prcqxMed 
paragraph  (f)(5)(ii}(L.)  have  merit  For 
employee  protection,  it  is  important  to 
clarify  and  emphasize  the  necessary 
measures  to  be  taken  to  avoid  risks  to 
employees  working  on  platforms  with 
overhead  structores.  The  use  of 
horizontal  life  lines  for  employees,  and 
the  suspension  methods  listed  in  the 
proposaL  together  provide  the  means  to 
adc^ss  these  risks.  OSHA  is  revising 
proposed  pa:  ngraph  (n(5)(ii)[L)  in  the 
Final  Rule  to  rnfACCl  the  above 
comments. 

Becor  Western  (EX.  9-37)  and  Hoberg 
(EX.  19  B)  agreed  that  OSHA  should 
remove  the  prohibition  in  proposed 
paragraph  (r](5)(ii}(L)  which  stated  that 
the  secondary  wire  rope  tail  line  cannot 
hang  below  the  platform.  This  provision 
was  based  on  Section  3O7.5.10(c]  of  the 
ANSI  A120  draft  standard — November 
1981.  Mr.  Hoberg  noted  that  the 
prohibition  would  require  that  the 
secondary  rope  be  gathered  in  or  below 
the  platform  with  a  powered  tensioning 
device.  Powered  Watfonn 
Manufacturing  Company  [EX.  9-23)  also 
agreed  that  the  prohibition  on  the  tail 
line  should  be  deleted. 

OSHA  has  concluded  that  the 
prohibition  should  be  removed  since  no 
evidence  has  been  provided  to  show 
that  a  freely  banging  tail  line  presents  a 
hazard  for  employees.  This  n^clusion  is 
also  supported  by  the  change  in  the 
latest  ANSI  draft  standard  A120— 
January,  1966  which  no  longer  includes 
this  prohibition.  The  removal  of 'this 
prohibition  will  also  remove  the  need  for 
employers  to  install  tension  devices  to 
avoid  piling  of  the  rope  above  the 
platform. 

Paragraph  (f)(5)(ii)(M)  requires  the  use 
of  vertical  hfelines  on  two  point 
suspended  platforms,  however,  if  a 
secondary  suspension  system  is  used  in 
conjunction  with  horizaotal  lifelines 
anchored  to  the  platform,  vertical 
lifelines  need  not  be  used  for  fall  arrest 
protection  on  such  working  platforms. 
This  provision  is  unchanged  from  the 
proposaL 

In  the  Notice  of  Hearing  (50  FR  46225), 
OSHA  sohcited  comment  on  this 
requirement  In  response  to  this  notice, 
some  commenters  (EX.  9-24, 9-31. 9^1. 
9-45]  claimed  that  horizontat  lifelines 
are  used  because  of  the  limitations  that 
exist  in  the  use  of  vertical  lifelines  on 
tall  buildings.  For  example,  the  use  of 
long  lifelines  can  result  in  abraded 
hfelines  due  to  excessive  rigging  and 
handling:  can  require  special  rescue 


efforts  if  a  suspenskm  wire  rope  fails; 
and  can  cause  employees  to  be  polled 
off  the  platform  if  a  strong  wind  force 
bears  on  the  lifeline. 

In  response  to  the  comments  on  the 
limitations  of  vertical  lifelines,  OSHA 
makes  the  fallowing  observations.  First, 
all  lifelines  are  sul^ect  to  routine 
inspection  by  users,  paragraph  (g)(5](ii). 
to  detect  any  condition,  such  as 
abrasion,  which  might  affect  their 
continued  capabihiy  of  protecting 
employees  from  falls  and  necessitating 
removal.  Second,  when  lifelines  exceed 
200  foot  [61  m),  paragraph  (e)(8)  requires 
that  lines  be  stabilteed  to  restrict  their 
displacement  by  wind  or  any  other 
force.  This  provision  would  address 
concerns  expressed  by  commenters 
regarding  broken  windows  and 
employees  being  palled  off  platforms 
because  of  wind.  In  addition,  employees 
would  be  prohibited  from  working  on 
platforms  when  the  wind  velocity  on  the 
platform  exceeds  25  miles  per  hour  (40.2 
km/hr).  Also,  OSHA  has  not  received 
any  accident  data  which  has  shown  that 
employees  have  been  pulled  off 
platforms  because  of  wind  forces  on 
vertical  lifelines.  Third,  proposed 
paragraph  (i)(l)(ii)(C),  would  require 
employees  to  be  trained  in  emergency 
action  plan  procednres.  Such  training 
would  include  employee  instruction  on 
procedures  to  follow  in  the  event  the 
employees  were  suspended  from  a 
vertical  or  horizontal  lifeline.  Finally,  as 
discussed  further  below,  if  the  employer 
does  not  want  to  ute  a  vertical  lifeline 
for  any  reason,  the  standard  provides 
the  option  of  using  a  horizontal  lifeline 
system  with  a  secondary  suspension 
system. 

OSHA  also  received  a  number  of 
comments  from  hearing  witnesses  (TR 
2/19,  p.  192,  TR  2/aO.  pp.  105, 156)  and 
other  commenters  (EX.  9-3. 9-24,  9-43) 
who  objected  to  the  required  use  of  a 
secondary  suspenaon  system  in 
conjunction  with  horizontal  Hfelines  on 
two-point  suspended  working  plat- 
forms. Lawrence  R.  Stafford  [TR  2/2a  p. 
105]  stated  that  this  provision  would 
eliminate  the  use  of  davits  and 
outriggers  because  of  the  additional 
weight  of  storing  the  secondary  rope  on 
the  platform,  and  the  lack  of  a  physical 
location  to  hang  the  secondary  rope. 
This  commenter  noted  that  this  would 
result  in  ttie  use  of  more  roof  carriages 
and  larger  and  heavier  building  roofs  to 
accommodate  theae  carriages.  The  same 
conunenter  stated  that  it  would  also  be 
inpractical  to  use  lecondary  sospeision 
systems  with  selfpowered  platforms. 

Hoberg  (EX.  88-4)  disagreed  that  the 
additional  vreight  of  a  secondary  wire 
rope  on  a  i^tf  ona  would  inhibit  the  oae 
of  davits  and  ont-iigger*.  He  noted  tbat 


the  total  weight  of  two  500  foot  (153  m) 
secondary  lines  would  be  approximately 
170  pounds  (77  kg)  and  would  only  have 
a  minor  effect  on  very  long  platforms. 
Since  tlie  Final  Rule  would  not  address 
existing  installations  in  the  use  of  davits 
and  outriggers,  he  stated  that  properly 
designed  davits  and  outriggers  would 
have  the  capability  of  supporting 
secondary  lines  and  power  winders. 

James  W.  Fortune  (EX.  43-2,  TR  2/20, 
p.  162)  and  Hoberg  [EX  88-4)  also 
disagreed  with  the  previous  commenter 
that  secondary  systems  cannot  be  used 
on  self-powered  platforms.  These 
commenters  concurred  that  there  were  a 
number  of  buildings  in  the  United  States 
that  were  utilizing  secondary  suspension 
systems  on  such  platforms,  some  with 
dual-wired  traction  hoists  and  dual-eyed 
movable  davits. 

A  signi^cant  number  of  commenters 
(EX.  15-20, 19  B,  43-2.  88-4,  99)  and 
hearing  witnesses  (TR  2/19,  pp.  27,  76, 
123,  240;  TR  2/20,  pp.  162,  272,  496) 
supported  the  use  of  a  secondary 
suspension  system  with  a  horizontal 
lifeline  on  a  two-point  suspended 
working  platform.  Hoberg  (TR  2/l9.  pp. 
27, 128)  stated  that  if  one  of  the  two 
suspended  wire  ropes  should  fail,  an 
employee  attached  to  a  horizontal 
lifeline  would  be  subjected  to  a 
pendulum  effect  and  a  free  fall  the 
length  of  the  platform  plus  the  length  of 
the  body  belt  lanyard.  Such  a  fall  could 
result  in  serious  injury  or  death.  From 
his  own  experience  (EX.  99),  and  from  a 
review  of  OSHA  accident  data  (EX.  lOO- 
7),  Mr.  Hoberg  noted  that  the  forces 
resulting  from  such  a  fall  have  been 
severe  enough  to  cause  failure  of  the 
belt  lanyard  attachmeat  and  the  death 
of  the  employees.  It  was  Mr.  Hoberg's 
(EX.  99)  belief  that  the  centrifugal  forces 
resulting  from  the  failure  of  one  out  of 
two  suspension  ropes  could  also  cause 
the  failure  of  the  remaining  suspension 
rope  and/or  its  support.  Mr.  Hoberg 
concluded  that  the  potential  injury  that 
an  employee  might  en4ure,  if  a 
suspension  wire  rope  failed  while  using 
a  fall  arrest  system  containing  a 
horizontal  lifeline,  wairanted  the  use  fA 
a  secondary  suspensicm  system. 

When  questioned  at  the  hearing,  a 
number  of  witnesses  (TR  2/20.  pp.  156. 
344,  496)  who  had  objected  to  the  use  of 
secondary  suspension  systems  in  their 
comments  responded  that  they  had  not 
considered  the  pendulnm  effect  and  free 
fall  resulting  from  a  failure  oi  one  of  two 
suspension  wire  ropesi 

After  reviewing  the  comments  and  the 
hearing  testimony,  OSHA  is  retaming 
the  iB-oposed  paragraph  (f)(5)(ti)(M)  m 
the  Final  Rule.  This  conctnsion  is  iMsed 
on  a  number  of  rcaaoos.  fint,  die 
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primary  purpose  of  the  provision  is  to 
provide  an  employee  with  an  adequate 
personal  fall  arrest  system  when 
working  on  a  hvo-point  suspended 
platform.  An  independent  vertical 
lifeline,  as  part  of  the  fall  arrest  system, 
should  be  the  first  choice  in  achieving 
this  protection.  However,  if  a  vertical 
lifeline  is  not  used,  then  a  hcrizontal 
lifeline  ai'.cbcred  to  the  p'atform  and  a 
EsiCcr:H.-.T.-  3'j?per.sion  syi-tcm  wou'. J  ha 
ti.e  other  avaiit^ble  option.  The 
secondi;ry  siisp  asion  systi-m  is 
nsc-'osajy  to  provide  fall  arr?st  [n  the 
event  one  of  the  I'.vo  .suspiinsicn  rr;pL-s 
s'-,r;ii:d  fail.  Second,  Ilia  provision  .voi.'.d 
only  apply  to  nrw  in^tall.itic  's  wiiich 
must  all  be  designed  by  3  rt'sist;.TO'i 
professional  cnginjor  for  a  sntcific 
building  site.  Third,  secondary 
suspension  systems  have  been  vsod  in 
the  industry  for  a  number  of  years. 
Fviurth,  employers  are  not  limited  in  the 
tj-pe  of  secondary  suspension  systems 
they  may  employ.  As  noted  by  Hoberg 
(TR  2/19,  p.  76],  an  employer  may  use 
another  set  of  suspension  ropes,  a 
nontensioned  independent  rope 
equipped  with  an  automatic  auxiliary 
over-speed  brake,  or  a  tensioned 
combination  cable  also  used  as  a 
traveling  cable.  Although  OSHA  is 
retaining  proposed  paragraph 
(f][5)(ii)(M),  it  is  changing  some  of  the 
terms  used  in  the  paragraph  to  achieve 
consistency  with  other  provisions  in  the 
Final  Rule. 

Under  (f)(5)(ii)[N)  in  the  Final  Rule, 
OSHA  is  clarifying  the  reference  to  the 
traveling  cable  system  in  the  proposal. 
The  phrase  "traveling  cable  system"  in 
the  proposal  is  replaced  with  the  phrase 
"cable  coimected  to  the  platform"  in  the 
Final  Rule.  OSHA  is  also  clarifying 
several  other  terms  in  the  proposal. 

A  number  of  provisions,  (f](5)[iv](A), 
(n(5](v][B),  (f](5][v)[D],  and  (f)(5)[v][F) 
which  address  single  point  and  ground 
rigged  platforms,  as  well  as 
intermittently  stabilized  platforms,  are 
set  out  in  the  Final  Rule  and  are 
unchanged  from  the  proposal. 

Proposed  paragraph  (f)(5](iii)(A) 
permitted  employers  to  have  the  option 
of  providing  a  separate  vertical  life  line 
as  part  of  a  fall  arrest  system  for  each 
employee  on  a  single  point  suspended 
platform.  A  number  of  commenters  and 
hearing  witnesses  (EX.  9-23, 9-31, 9-41; 
19  B;  TR  2/19,  pp.  77, 132)  recommended 
that  OSHA  delete  this  option  on  this 
type  of  platform.  Daigel  (EX.  9-31) 
stated  that  this  option  is  deficient  since 
a  failure  of  the  primary  suspension  rope 
would  cause  the  platform  to  fall  and 
injure  other  employees  below.  Hoberg 
(TO  2/19,  pp.  77, 132)  agreed  and  noted 
tliCt  such  a  failure  could  also  cause  an 


overhead  device,  used  for  stability  on 
this  platform,  to  strike  an  employee  on 
the  platform  or  hook  the  vertical  lifeline. 
This  commenter  also  stated  that  the 
employee  should  be  secured  to  a 
horizontal  hfeline  anchored  to  the 
platform,  in  lieu  of  a  vertical  lifeline,  to 
arrest  any  fall  from  the  pldlform. 

Cr.IIA  agrees  with  these  commenters 
a;;d  is  re*,  ising  the  proposed 
rcquircmpnt  in  the  Final  Rule.  In 
add.tion,  OSH,^  is  delet:tig  prcjioscd 
paragraph  (r);^5)(iii](Bj  smcT  paragr;  ph 
(r,.i;;(ii))iL!)  in  the  Final  RuIg  addresses 
all  single  point  suspended  platfur.Tis. 

Hoberj;  (FX.  19Bj  recommended  liiat 
OSHA  delete  proposed  paragraph 
(r)|5jfiii](C)  since  this  pro\isicr!  required 
that  single  point  susper.dsd  working 
pktfoims  be  either  continuously 
tn^aged  to  a  building  guide  or 
intermittently  secured.  Hoberg  noted 
that  these  requirements  are  also  listed  in 
proposed  paragraph  (f)(5)(i](E).  OSHA 
agrees  to  this  deletion  in  the  Final  Rule. 

Several  commenters  and  hearing 
witnesses  (EX.  9-25,  9-35,  9-43;  TO  2/19, 
p.  158;  TO  2/20,  pp.  25,  39, 107] 
recommended  that  OSHA  delete  the 
provision  in  proposed  paragraph 
(f](5][iv)(B]  that  would  have  allowed  a 
platform  to  be  secured  in  a  suspended 
position  against  a  building  face  after 
each  day's  use.  Leonard  Nork  (EX.  9-25; 
TO  2/20,  p.  25]  stated  that  this  current 
practice  is  contributing  to  a  number  of 
unsafe  conditions  and  procedures.  First 
it  is  very  difficult,  if  not  impossible,  to 
secure  a  suspended  platform  overnight 
against  the  face  of  many  buildings  built 
in  recent  years.  Second,  such  platforms 
can  be  subjected  to  sudden  overnight 
storms  which  can  cause  a  great  amount 
of  damage  to  the  platform  and  the 
building.  Third,  employees  are  subjected 
to  fall  hazards  due  to  the  difficulties  of 
access  and  egress  to  and  from  such 
suspended  platforms. 

OSHA  had  requested  comment  on  the 
feasibility  and  adequacy  of  this 
requirement  in  the  Notice  of  Proposed 
Rulemaking  (50  FR  2914).  OSHA  agrees 
with  these  conunenters,  and  is  changing 
proposed  paragraph  (f){5](iv)(B]  in  the 
Final  Rule  to  disallow  the  practice  of 
storing  a  platform  overnight  against  the 
building  face. 

OSHA  is  deleting  proposed  paragraph 
(f)(5)[iv)(C)  which  addressed  two 
stabilization  methods  to  be  used  with 
ground-rigged  platforms.  These 
stabilization  methods  are  regulated  by 
paragraph  [f][5)(i][E)  in  the  general 
requirements  for  suspended  platforms. 
That  provision  permits  the  use  of  any  of 
four  stabilization  methods  (continuous, 
intermittent  button  guide  and  angulated 


roping)  or  their  equivalent  with  ground- 
rigged  platforms. 

Lawrence  R.  Stafford  (EX.  9-35)  and 
Daigel  (EX.  9-31)  objected  to  allowing 
the  use  of  button  guide  stabilization 
systems  with  ground  rigged  platforms. 
Similar  objections  were  raised  by  thesa 
commenters  on  proposed  paragraph 
(e](2]{iii)(D)  which  permits  the  use  of 
button  guide  stf.bilizilion  systems. 
ThoFG  objections  were  addressed  by 
OSHA  in  the  discussion  of  proposed 
p.iragidph  (•.;(2](iij)(a]  ab-ve  and  vjhich 
c\plrti;ied  w)iy  b'jtton  guide 
s'.abi-zaiion  wa'^  retained  m  that 
provisicn  of  tlie  Finrd  Kule.  F'or  Ih??  eamc 
reasons,  OSIiA  is  retaining  the  use  of 
button  guide  jl2bi!i;jalion  systems  for 
ground  ri^st-d  platfonns. 

Section  l.n(o){v]  regulates 
intermittently  stabilized  platforms. 
Several  commenters  (EX.  9-22,  9-31,  9- 
35;  19  B]  and  a  hearing  witness  (TR  2/19, 
p.  113]  suggested  that  OSHA  not  require 
in  proposed  paragraph  (n(5)(v)(A]  that 
stabilizer  ties  be  adjustable  in  length. 
The  stabilizer  ties  were  proposed  to  be 
adjustable  to  affect  the  predetermined 
angulation  of  the  suspension  wire  rope 
by  changing  the  tie  length,  as  necessary. 
These  commenters  noted  however,  that 
the  length  of  the  stabilizer  tie  is  set  by 
the  design  of  each  installation  and 
adjustability  is  not  required.  Hoberg  (TR 
2/19.  p.  113]  noted  that  there  are 
acceptable  methods  of  tie-in,  using  a 
stabilizer  tie,  that  are  not  adjustable. 
This  commenter  stated  that  OSHA 
should  not  require  an  adjustable  tie 
since  there  are  other  methods  which  can 
be  utilized. 

OSHA  agrees  with  these  commenters 
and  is  revising  proposed  paragraph 
{n(5)(v)(A)  in  the  Final  Rule  to  provide 
this  flexibility.  In  addition,  this 
paragraph  is  renumbered  as  (f)(5](v)(E). 

Proposed  paragraph  (f)(5)(v)(C)  which 
addresses  the  hazanls  associated  with 
storing  stabilizer  ties  on  the  platform 
has  been  modified  and  included  in 
paragraph  (i](2)(vii)  in  the  Final  Rule. 
The  modification  incorporates  Hoberg's 
(TR  2/19,  p.  60,  EX.  19C)  suggestion  that 
the  provision  address  the  hazards 
associated  with  the  ties  becoming 
entangled  in  the  machinery.  Proposed 
paragraph  (f)(5)(v)fD)  addressed  the 
requirement  that  the  hoist  power  supply 
be  interrupted  if  the  platform  contacts 
the  stabilizer  tie  during  its  ascent.  This 
provision  is  retained,  clarified  and 
renumbered  as  ;f|(5)(v](C). 

Powered  Platforms  Manufacturing 
Company  (EX.  9-23]  recommended  that 
OSHA  delete  proposed  paragraph 
(n(5](v)(E)  which  prohibited 
intermittently  stabilized  platforms  from 
extending  beyond  the  building  comer. 
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This  conunenter  stated  that  if  the 
stabilization  system  is  designed 
properly  to  allow  for  proper  suspension 
rope  tie-in.  continuous  contact  with  the 
building  face  and  expected  wind 
loading,  there  is  no  reason  that  a 
platform  cannot  extend  beyond  the 
building  comer. 

OSHA  agrees  that  this  provision  is  too 
restrictive  and  makes  the  following 
observations.  First,  it  is  expected  that 
the  registered  professional  engineer 
designing  an  intermittent  stabiUzation 
system  (paragraph  (0(l)(i))  for  a 
platform  that  extends  beyond  the 
building  comers  would  address  specific 
criteria  such  as  proper  suspension  rope 
tie-in.  continuous  contact  and  expected 
wind  loading.  Second,  intermittent 
stabilization  provisions  under  paragraph 
(e)(2)(iii)(A)  in  the  Final  Rule  require 
that  the  platform  be  kept  in  continuous 
contact  with  the  building  facade.  Third, 
employee  training  provisions  in 
paragraph  {i)(l)(i]  in  the  Final  Rule 
require  employees  to  be  proficient  in  the 
operation  and  safe  use  of  the  particular 
powered  platforms  to  be  operated. 
Fourth,  platforms  on  buildings  with 
unusual  comer  arrangements  may 
require  extensions  for  employees  to 
perform  maintenance  beyond  or  around 
building  comers. 

OSHA,  therefore,  is  deleting  the 
prohibition  against  intermittently 
stabihzed  platforms  from  extending 
beyond  building  comers. 

Several  commenters  (EX.  9-31, 9-35, 
9-41. 9-43)  recommended  that  the 
proposed  requirement  for  upper  and 
lower  building  face  rollers  in  proposed 
paragraph  (r)(5)(v)(F]  be  deleted.  These 
commenters  stated  that  experience  with 
intermittent  stabilization  systems  has 
shown  that  upper  and  lower  building 
face  rollers  do  not  make  platforms  more 
stable.  However,  they  do  contribute  to 
more  weight  and  cost.  Hoberg  (EX.  19B) 
suggested  that  OSHA  require  that  rollers 
not  be  placed  at  the  anchor  placing  if 
exterior  anchors  are  used  on  the 
building  face. 

Based  on  the  information  provided  by 
.  the  commenters.  OSHA  is  deleting  the 
requirement  for  upper  and  lower 
building  face  rollers  in  the  Final  Rule. 
OSHA  believes  Mr.  Hoberg's  suggestion 
has  merit  and  is  including  his  suggestion 
in  the  Final  Rule  under  renumbered 
paragraph  {f)(5)(v)(D).  OSHA  also  notes 
that  the  basic  requirement  for  building 
face  rollers  for  all  suspended  equipment 
remains  in  paragraph  (f)(5)(i)(E]. 

OSHA  had  proposed  a  10-foot  (3.0  m) 
required  distance  between  building  face 
rollers  in  paragraph  (f)(5)(v)(G). 
Powered  Platforms  Manufacturing 
Company  (EX.  9-23]  stated  that  the 
distance  was  excessive  and  that  a  six- 


foot  (1.8  m)-distance  is  sufficient  for 
stabilization.  Daigel  (EX.  9-22) 
supported  the  10-foot  (3.0  m) 
requirement,  but  recognized  there  would 
be  a  number  of  building  designs  in 
which  this  would  be  unattainable.  For 
example,  this  commenter  noted  that 
when  a  platform  is  «ncompassed  in  an 
interior  building  comer,  a  10-foot  (3.0  m) 
distance  may  not  ba  available  to  the 
designer. 

OSHA  has  considered  the  views  of 
the  commenters  and  has  decided  to 
delete  the  provision.  This  has  been  done 
in  recognition  of  the  fact  that  the 
distance  between  face  rollers  is  affected 
by  a  number  of  variables  at  each 
specific  building  site.  The  registered 
professional  engineer,  under  paragraph 
(f)(l)(i).  is  expected  to  design  the 
equipment  to  meet  the  OSHA 
requirement  at  paragraph  (e)(2](iii)(A) 
for  stabilization  at  each  building  site. 
The  engineer,  therefore,  would  select  the 
appropriate  distance  between  face 
rollers  to  ensure  stabilization. 

Proposed  paragraph  (n(5)lv)(H)  is 
renumbered  as  (n(5)(v)(A)  in  the  Final 
Rule. 

Hoberg  (EX.  19  Q  2/19,  p.  61) 
recommended  that  OSHA  maintain 
consistency  with  the  building  section  of 
the  Final  Rule  at  paragraph  (e](2)(iii)(A) 
and  require  that  the  platform  shall  be  in 
constant  contact  with  the  building  face. 
OSHA  agrees,  and  is  adding  this 
provision  at  paragraph  (n(3j(vKF). 

A  commenter  (EX.  19C)  suggested  that 
OSHA  ensure  that  the  attachment  and 
removal  of  a  stabilizer  tie  not  require 
the  platform  to  be  moved  horizontally. 
OSHA  believes  this  suggestion  has  merit 
since  these  ties  are  not  meant  to  be  used 
for  repositioning  a  platform  on  a 
building  face.  In  addition,  such  a 
repositioning  operation  could  expose 
employees  to  a  pinch  point  hazard  in  the 
attachment  and  removal  of  a  stabilizer 
tie.  OSHA  is  incorporating  this  provision 
under  paragraph  (0l5](v)(G)  in  the  Final 
Rule. 

In  his  comments  and  hearing 
testimony,  Hoberg  (EX.  19C;  TR  2/19,  p. 
61, 100)  recommended  that  OSHA 
require  that  the  platform-mounted 
equipment  and  suspension  wire  rope 
shall  not  be  structurally  damaged  by  the 
loads  from  the  stabilizer  tie  or  its 
building  anchor  when  the  stabilizer  tie  is 
attached  to  the  suspension  wire  rope.  In 
addition,  it  was  recommended  that  the 
wire  rope  and  platform-mounted 
equipment  shall  have  the  capability  of 
withstanding  a  load  that  is  at  least  twice 
the  ultimate  strength  of  the  stabilizer  tie. 
It  was  Mr.  Hoberg's  belief  that  the 
stabilizer  tie  should  not  be  the  cause  of 
a  wire  rope  or  platform-mounted 


equipment  failure  which  could  endanger 
the  personnel  using  the  platform. 

OSHA  agrees  that  this  issue  is  a 
matter  of  concern  and  should  be 
addressed  in  the  Final  Rule.  The 
registered  professional  engineer,  who  is 
responsible  in  paragraphs  (e)(l)(i)  and 
{f)(l)(i),  for  the  design  of  the  installation 
must  consider  the  possible  failure  of  the 
suspension  wire  rope  and  platform- 
mounted  equipment  and  the  need  to 
avoid  this  occurrence.  OSHA  addresses 
this  issue  in  the  Final  Rule  under 
paragraph  (n(5)(v)(H). 

Requirements  for  powered  platform 
installations  using  button  guide 
stabilized  systems  were  proposed  in 
paragraph  (f){5)(vi).  Lawrence  R. 
Stafford  (EX.  9-35;  15-4;  TR  2/20,  p.  113) 
objected  to  the  inclusion  of  this 
alternate  stabilization  system  in  the 
standard.  This  commenter  stated  that 
there  were  certain  problems  with  these 
systems,  such  as  button  breakage  and 
guardrail  damage  due  to  guide  track 
hangup,  and  possible  hand  injuries  from 
handling  the  guide  tracks  mounted  on 
the  platform.  Mr.  Stafford  believed  that 
these  systems  must  be  engineered  to 
work  properly.  Daigel  (TR  2/20,  p.  357) 
agreed  with  Mr.  Stafford  that  these 
systems  have  to  be  engineered  to  be 
effective  and  also  noted  that  New  York 
State  does  not  preclude  the  use  of  these 
systems. 

James  W.  Fortune  (TO  2/19,  p.  235) 
stated  that  in  his  experience  with  button 
guide  systems,  the  guide  track  does  not 
present  a  hazard  for  employees.  In 
addition,  he  noted  that  button  guide 
systems  developed  by  his  company  have 
operated  satisfactorily. 

Hoberg  (EX.  19B)  recommended  that 
OSHA  require  that  the  platform  and  its 
attachments  in  a  button  guide 
stabilization  system  not  be  structurally 
damaged  by  the  loads  imposed  on  it  by 
the  guide  track.  OSHA  agrees  and  is 
adding  this  provison  at  paragraph 
(f)(5)(vi)(F). 

In  response  to  the  comments  received 
on  this  alternate  stabilization  system, 
OSHA  observes  that  the  Final  Rule  is 
requiring  in  paragraphs  (e)(l)(i)  and 
(f)(l)(i)  that  a  registered  professional 
engineeer  be  responsible  for  the  design 
of  these  installations.  This  requirement 
should  address  the  problems  associated 
with  improper  design  that  result  in 
button  breakage  and  guide  track 
hangups.  In  addition,  b.iy  problems 
associated  with  the  operation  of  these 
systems  are  addressed  in  paragraph 
(i)(l)(i)  which  requires  employees  to  be 
trained  in  the  particular  platform  to  be 
operated. 

In  large  part,  OSHA  is  retaining  the 
button  guide  stabilization  system  as 
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proposed.  A  few  provisions  have  been 
renumbered  and  some  word  changes 
have  been  made. 

In  the  Notice  of  Hearing  (50  FR  48222). 
OSHA  requested  comments  on  a 
recommendation  made  by  some  pre- 
hearing conunenters  that  requirements 
for  supported  equipment  be  deleted,  as 
listed  in  paragraphs  (f)(6)  (i),  (ii)  and 
(iii).  Lawrence  R.  Stafford  (EX.  15-4)  and 
Daigel  (EX.  15-14)  reiterated  their  pre- 
hearing comments  that  these 
requirements  be  deleted,  and  stated  that 
supported  systems  have  not  been  fully 
proven  and  should  not  be  a  part  of  the 
standard. 

The  ANSI  A120  draft  standard- 
January  1986,  submitted  by  Douglas  A. 
Greenaway  (EX.  15-8).  continued  to  list 
the  requirements  for  supporting 
equipment  that  were  listed  in  the  earlier 
ANSI  A 120  draft  standard— November 
1981.  These  requirements  served  as  the 
basis  for  the  requirements  hsted  in  the 
proposal. 

Hoberg  (EXH.  19B)  stated  Lhat 
supported  platform  systems  do  exist  and 
have  been  in  operation  for  some  time. 
This  commenter  recommended  that 
OSHA  continue  to  retain  these 
requirements  in  the  Final  Rule. 

In  response  to  commenters  who  have 
objected  to  the  placement  of  the 
supported  systems  requirements  in  the 
proposal.  OSHA  has  not  received  any 
information  which  has  shown 
installation  deficiencies  or  hazards  to 
employees  for  supported  installations 
which  are  in  use.  In  addition,  proposed 
paragraphs  (e)(l)(i)  and  {f)(l)(i)  would 
require  that  all  future  supported 
installations  be  designed  by  a  registered 
professional  engineer  experienced  in 
such  design. 

OSHA.  therefore,  has  determined  that 
there  should  not  be  any  unnecessary 
restriction  on  the  means  available  to 
employers  for  elevating  and  lowering 
powered  platforms,  and  is  retaining  the 
proposed  requirements  for  supported 
equipment  in  paragraphs  (f)(6)  (i).  (ii), 
(iii)  and  (iv)  in  the  Final  Rule,  Paragraph 
(f)(6)(i)  requires  that  supported 
equipment  maintain  a  vertical  position 
relative  to  the  building  facade  without 
the  use  of  fiiction.  Paragraph  (f)(6)(ii) 
requires  that  means  be  employed  to 
provide  climbing  traction  for  the 
supported  equipment.  Paragraph 
(f)(6)(iii)  requires  the  use  of  launch  guide 
mullions  to  align  drive  wheels. 
Paragraph  (f)(6)(iv)  requires  that 
supported  platforms  shall  comply  with 
certain  requirements  of  suspended 
platforms. 

In  the  Notice  of  Hearing  (50  FR  48222) 
OSHA  requested  specific  comments  on 
proposed  paragraph  (f)(7)(i]  which 
required  suspension  wire  ropes  and 


connections  to  meet  the  specifications 
recommended  by  the  hoisting  machine 
manufacturer.  Pre-hearing  commenters 
(EX.  9-17,  9-19)  have  suggested  that 
OSHA  list  the  types  of  connections  that 
can  be  used,  and  require  the 
connections  to  have  the  capability  of 
developing  at  least  80  percent  of  the 
rated  breaking  strength  of  the  wire  rope. 
The  wire  rope  connection  capabiiiiy  is 
presently  a  requirement  in  ANSI  A120- 
1970. 

Douglas  A.  Greenaway  (EX.  15-8)  and 
Hoberg  (EX.  19B)  supported  OSHA's 
proposed  requirements  in  paragraph 
{f)(7)(i).  which  do  not  list  the  types  of 
connections.  In  addition,  Mr.  Hoberg 
recommended  that  combination  cable 
should  also  be  a  component  that  must 
meet  the  specifications  of  a  hoisting 
machine  manufacturer,  since  it  is  also 
used  to  suspend  equipment. 

OSHA  has  considered  the  comments 
received  and  in  the  Final  Rule  is  revising 
paragraph  (f)(7)(i}  in  the  following 
manner.  First,  combination  cable  is 
added  to  the  provision  as  a  component 
that  must  meet  the  specifications       \ 
reconunendcd  by  the  hoist 
manufacturer.  Second,  in  response  to  the 
prehearing  commenters,  OSHA  is 
adding  a  requirement  that  the  wire  rope 
comiections  be  capable  of  developing  at 
least  80  percent  of  the  rated  breaking 
strength  of  the  wire  rope.  Third,  OSHA 
has  decided  not  to  provide  a  listing  of 
rope  connections  since  such  information 
is  available  in  industrial  catalogs.  Also, 
any  such  listing  would  imply  that  only 
the  listed  connections  are  acceptable  to 
OSHA. 

In  the  Notice  of  Hearing  (50  FR  48222), 
OSHA  requested  specific  comments  on 
proposed  paragraph  (f)(7)(ii).  which 
provided  the  formula  to  be  used  in 
calculating  the  safety  factor  of  the 
suspension  wire  rope  and  which  is 
contained  in  the  existing  standard.  A 
pre-hearing  commenter  (EX.  9-17) 
suggested  that  the  formula  be  amended 
to  take  into  account  the  efficiency  of  the 
termination  by  adding  the  efficiency  (E) 
of  the  wire  rope  termination  to  the 
numerator  as  follows: 


F    = 


(S)(E1(N) 
W 


where.  "F*  is  the  factor  of  safety;  "S"  is 
the  manufacturer's  catalog  strength  of 
one  suspension  rope;  "N"  is  the  number 
of  suspension  ropes  under  load;  and 
"W"  is  the  maximum  static  load  at  any 
point  of  travel. 

Athough  the  commenter  admitted  that 
this  change  would  require  a  reduction  in 
the  working  load  of  the  platform  to 


maintain  the  required  10:1  safety  factor, 
he  believed  this  would  provide  a  much 
more  accurate  factor  of  safety.  In  a  post- 
hearing  comment,  this  commenter  (EX. 
30)  stated  that  introducing  the  terminal 
efficiency  factor  into  the  formula  would 
take  into  account  the  strength  of  the 
total  rope  system. 

Hoberg  (EX.  19a  88-5;  TR  2/l9,  p.  78) 
stated  that  this  formula  may  be 
incorrectly  considered  an  "engineering 
factor"  of  safety,  as  opposed  to  a 
"design  factor."  if  the  termination 
efficiency  is  included.  An  engineering 
factor  of  safety,  in  his  view,  would 
include  terminal  efficiency,  bending 
efficiency  and  any  other  engineering 
consideration.  In  addition.  Mr.  Hoberg 
noted  that  the  term  "factor  of  safety"  in 
the  proposed  formula  was  used  in 
establishing  minimum  requirements  for 
the  wire  rope  itself  and  not  for  the  wire 
rope  assembly  which  includes  terminal 
efficiency  and  bending  efficency.  In 
order  to  eliminate  confusion.  Mr.  Hoberg 
recommended  that  OSHA  change  the 
term  "factor  of  safety"  to  "design 
factor."  as  the  American  Iron  and  Safety 
Institute  had  done  in  its  Wire  Rope 
Manual,  Second  Edition.  1981.  page  77, 

Douglas  A.  Greenaway  (EX.  15-8] 
supported  the  use  of  the  term  "design 
factor"  in  this  provision. 

Lawrence  R.  Stafford  (EX.  15-4) 
claimed  that  if  OSHA  introduced  the 
terminal  efficiency  factor  into  the 
formula,  this  action  would  doom  all 
existing  platform  type  hoists  since  larger 
size  ropes  would  be  needed. 

OSHA  agrees  that  the  term  "factor  of 
safety"  is  inappropriate  for  the  formula 
in  proposed  paragraph  (f)(7)(ii).  This 
formula  is  used  to  calculate  the 
capability  of  the  suspension  wire  rope  to 
support,  without  failure,  its  working 
load.  The  formula  is  only  a  ratio  of  the 
rated  strength  of  the  wire  rope  to  the 
rated  working  load,  and  should  be  more 
appropriately  identified  as  a  "design 
factor." 

The  formula  is  not  intended  to  provide 
an  engineering  safety  factor  for  the  total 
rope  system,  which  would  necessarily 
include  a  number  of  other  engineering 
criteria.  OSHA,  therefore,  is  changing 
paragraph  (f)(7)(ii)  in  the  following 
manner.  First,  the  term  "design  factor" 
replaces  the  term  "factor  of  safety." 
Second,  the  term  "rated  strength" 
replaces  the  term  "catalog  strength" 
since  it  is  more  generic  and  permits  the 
engineer  to  adjust  for  arbitrary  catalog 
listings.  The  term  "rated  strength"  is 
defined  in  the  Final  Rule.  Third,  the  term 
"rated  working  load"  replaces  the  term 
"maximum  static  load"  and  the  phrase 
"on  all  ropes"  is  added  for  clarification. 
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"Rated  working  load"  is  also  deBned  in 
the  Final  Rule. 

Several  commenters  (EX.  9-17, 9-19; 
15-8;  19B;  30;  91]  believed  that  proposed 
paragraph  (n(7)(iii)  was  too  restrictive  in 
requiring  that  suspension  ropes  shall  be 
of  improved  plow  steel  or  equivalent. 
The  Mac  Whyte  Company  (EX.  ft-17. 9- 
30)  stated  that  improved  plow  steel 
should  be  the  minimum  grade 
acceptable  to  OSHA,  since  there  are 
many  equipment  designs  that  required 
higher  strength  ropes  to  maintain  the 
design  factor.  OSHA  agrees  with  these 
commenters  that  the  proposed  provision 
should  be  clarified  to  permit  the  use  of 
wire  rope  that  is  of  a  higher  strength 
than  improved  plow  steel.  OSHA, 
therefore,  is  revising  the  proposed  ^ 
provision  in  the  Final  Rule  by  requiring 
the  grade  of  suspension  wire  rope  to  be 
at  least  improved  plow  steel  or 
equivalent  rather  than  improved  plow 
steel  or  equivalent. 

No  comments  were  received  on 
proposed  paragraph  (f)(7)(iv),  however. 
OSHA  is  changing  the  term  "factor  of 
safety"  to  "design  factor"  for 
consistency  with  paragraph  (f)(7)(ii). 

Proposed  paragraph  (f)(7)(v) 
prohibited  the  use  of  more  than  two 
reverse  bends  in  each  suspension  wire 
rope.  Daigel  (EX.  9-31)  suggested  that 
reverse  bends  in  a  wire  rope  be 
prohibited  with  respect  to  wire  rope  lay 
length.  Hoberg  (EX.  19B)  agreed  and 
suggested  that,  based  on  accepted 
standards,  more  than  one  reverse  bend 
in  six  wire  rope  lays  should  be 
prohibited. 

OSHA  understands  that  the  reason  for 
caution  in  using  reverse  bends  in  wire 
rope  is  because  undue  stresses  are 
introduced  into  the  rope  if  adequate 
wire  rope  lay  length  is  not  allowed  for 
the  rope  to  relax  before  reverse  bending. 
OSHA,  therefore,  is  changing  tnis 
provision  in  the  Final  Rule  to  permit  no 
more  than  one  reverse  bend  in  six  wire 
rope  lays. 

One  commenter  (EX.  9-19)  suggested 
that  OSHA  add  two  other  requirements: 
First,  that  the  diameter  of  the  sheave 
used  to  accomplish  the  change  in 
direction  of  the  wire  rope  must  be  the 
same  as  the  diameter  required  for  the 
hoisting  sheaves  and  drums;  and 
second,  that  a  reference  be  added  as  to 
the  minimum  drum  and  sheave  diameter 
to  be  used  for  any  application. 

In  response,  OSHA  notes  that 
paragraph  (f)(4)(vii)  addresses  the  issue 
of  dnim  and  sheave  diameters  in 
performance  language  in  the  hoisting 
section  of  the  standard  OSHA  believes 
that  the  drum  and  sheave  diameters  to 
be  used  for  a  specific  application  would 
be  more  properly  determined  by  the 
engineer  responsible  for  the  design  of 


the  installation.  Paragraph  (f)(4)(vii), 
therefore,  does  not  include  any 
reference  to  drum  and  sheave  diameters 
in  the  Final  Rule. 

Two  commenters  (EX.  9-13, 15-6)  and 
one  hearing  witness  (TR  2/l9,  p.  193) 
supported  OSHA's  requirements  in 
proposed  paragraph  (n(7)(vi)(A)  relative 
to  rope  tags.  Acme  Fabricators  (EX.  9- 
13)  stated  that  the  information  on  the  tag 
is  very  useful  for  safety  reasons.  For 
example,  it  is  important  that  the  date  the 
wire  rope  was  installed  appear  on  the 
tag  as  well  as  the  size  and  manufacturer 
of  the  rope.  From  this  information,  an 
employer  will  have  knowledge  of  the 
age  of  the  rope  and  can  replace  the  rope 
with  a  rope  of  the  same  specifications 
from  the  same  manufacturer,  when 
necessary.  This  provision  remains 
unchanged  in  the  Pinal  Rule,  except  the 
term  "rated  strength"  replaces  the  term 
"catalog  strength"  in  renumbered 
paragraph  (f)(7)(vi)(E).  The  term  "rated 
strength"  is  defined  in  paragraph  (d). 

Proposed  paragraphs  (f)(7)(vi)  (B)  and 
(C),  which  address  rope  tag 
requirements,  remain  unchanged  from 
the  proposal,  and  are  renumbered  as 
paragraphs  (f)(7)(vii)  and  (f)(7)(viii). 

Proposed  paragraphs  (fK7)(vii)  and 
(f)(7)(ix)  are  also  unchanged  from  the 
proposal  and  are  renumbered  as 
paragraphs  fn(7)(ix)  and  (f)(7)(xi). 
Paragraph  (f)(7)(ix)  requires  a  sufficient 
v/ire  rope  length  when  a  winding  drum 
hoist  is  used,  and  paragraph  (f)(7Kxi) 
prohibits  the  lengmening  or  repairing  of 
suspension  wire  ropes. 

Becor  Western  Inc.  (EX.  9-37)  and 
Douglas  A.  Creenaway  (EX.  15-8) 
supported  proposed  paragraph 
(f)(7)(viii),  which  requires  a  sufficient 
wire  rope  length  when  traction  and 
sheave  type  hoists  are  used.  Becor 
Western  Inc.  (EX.  9-37)  also  suggested 
that  OSHA  change  the  phrase  "lowest 
point  of  vertical  travel"  in  the  paragraph 
to  read  "lowest  possible  point  of  vertical 
travel,"  and  eliminate  the  unnecessary 
verbiage  following  the  word  "feet."  This 
commenter  believed  this  change  was 
necessary  to  achieve  consistency  with 
proposed  paragraph  (f)(7)(vii).  OSHA 
agrees  and  the  provision  is  changed  in 
the  Final  Rule  and  renumbered  as 
paragraph  (n(7)(x). 

Paragraph  (f)(7)(x)  prohibits  the  use  of 
babbitted  fastenings  for  suspension  wire 
rope.  The  reasons  for  this  prohibition 
are  contained  in  a  discussion  above 
which  addresses  the  deletion  of  the  term 
"babbitted  fastenings." 

Concerning  paragraph  (f)(8](i).  also 
unchanged  from  the  proposal,  Hoberg 
(TR  2/19,  p.  79)  had  suggested  that 
OSHA  require  that  an  independent 
ground  lead  be  connected  to  the 
platform  frame  and  hoist.  In  response. 


OSHA  notes  that  in  Siipart  S, 
electrical,  there  are  generic  grounding 
requirements  under  §  1910.304(f)(5)(v) 
which  would  cover  the  platform  frame 
and  hoist. 

Paragraph  (f)(8)(ii)  covering  design 
and  location  of  electrical  runway 
conductor  systems  remains  unchanged 
in  the  Final  Rule  and  was  supported 
during  the  rulemaking  (EX.  15-8). 
Daigel  (EX.  9-31)  suggested  that 
OSHA  delete  proposed  paragraph 
(f)l8){iii)  which  required  cables  to  be 
protected  from  damage  due  to  striking 
the  building,  because  other  provisions 
cover  this  hazard. 

OSHA  agrees  that  paragraph  {e)(8), 
which  addresses  cable  stabilization,  is 
meant  to  prevent  the  cable  from  being 
damaged  by  striking  the  building,  and  is 
deleting  the  redundant  part  of  paragraph 
(f)(8)(iii)  in  the  Final  Rule. 

Proposed  paragraph  (f)(8)(iv)  is 
deleted  in  the  final  rule  because  it  is 
redundant  with  paragraph  (f)(5)(ii)(D). 

Spider  Staging  Sales  Company  (EX.  9- 
43)  and  Hoberg  (EX.  19B,  C)  noted  that 
the  protective  devices  for  phase  reversal 
and  phase  failure,  addressed  in 
proposed  paragraph  (f)(8)(v),  are  a 
polyphase  phenomenon  and  are  not 
required  on  single  phase  equipment. 
Accordingly,  it  was  suggested  that  the 
term  "three  phase  reversal"  be 
substituted  to  clarify  this  provision. 
OSHA  agrees  and  is  setting  this 
requirement  in  paragraph  (f)(8)(iv)  in  the 
Final  Rule.  | 

Paragraph  (f)(8)(v).  Which  requires  the 
operator  to  follow  predetermined 
procedures  established  by  the  control 
system,  remains  unchanged  from  the 
proposal. 

Paragraph  (f)(8)(viiJ(A)  in  the  proposal 
has  been  revised  and  redesignated  in 
the  Final  Rule  as  (f)(8)(vi)(A).  Daigel 
(EX.  9-31)  questioned  the  need  for 
requiring  a  tie-down  (mechanical 
retainment)  for  carriages  which  are 
counter-weighted  with  a  four  to  one 
stability  factor  against  overturning  as . 
proposed.  Richard  W.  Hoffman  (EX.  9- 
30)  questioned  the  need  for  mechanical 
retainment  of  trackless  carriages  at  an 
established  operating  point.  This 
commenter  believed  that  the  only 
function  of  this  requifement  was  to 
prevent  horizontal  traversing  of  the 
carriage  when  the  platform  is  over  the 
side  of  the  building. 

OSHA  agrees  that  a  carriage  with  the 
required  stability  factor  against 
overturning  does  not  need  a  tie-down 
anchor,  and  is  reAnsing  the  provision 
accordingly  in  the  Final  Rule.  OSHA 
does  believe,  however,  that  all 
carriages,  trackless  or  not,  should  be 


required  to  have  a  tie-down  anchor  if 
sufficient  counterweight  is  not  provided. 

Daigel  (EX.  9-31)  suggested  that 
OSHA  delete  proposed  paragraph 
(f)(8)(vii)(B)  which  addressed  the 
electrical  operating  device  for  power- 
operated  carriages.  This  commenter 
noted  that  paragraph  (f)(3)(i)(F)  in  the 
carriage  section  of  the  standard 
addresses  a  similar  hazard.  OSHA 
agrees,  and  paragraph  (f](8)(vii)(B)  as 
proposed  is  deleted  in  die  Final  Rule. 

Several  commenters  (EX.  15-8;  9-30, 
9-43)  recommended  that  OSHA  change 
its  overload  protection  requirements  to 
permit  down  travel  when  excess 
suspension  wire  rope  tension  is 
encountered.  Richard  W.  Hofftnan  (EX. 
9-30)  noted  that  if  an  excess  load  is 
applied  to  the  wire  rope  when  a 
platform  is  on  the  rise,  it  should  be 
possible  to  lower  the  platform  to  clear 
any  obstruction. 

Also,  Daigel  (EX.  9-30)  has  suggested 
that  OSHA  clarify  the  conditions  now 
listed  in  the  present  standard  under 
which  the  load  limiting  device  will  be 
utilized.  This  commenter  suggested  that 
OSHA  require  that  the  overload 
protection  be  utilized  when  the  load  is 
in  excess  of  125  percent  of  the  rated 
load  of  the  platform  than  when  the 
tension  in  a  hoisting  rope  exceeds  150 
percent  of  its  normal  tension  based  on 
the  rated  load  divided  by  the  number  of 
suspension  ropes. 

OSHA  believes  these  comments  have 
merit  and  is  revising  proposed 
paragraph  (f)(8)(vii)(C)  in  the  Final  Rule 
to  reflect  the  changes  suggested  by  the 
commenters.  In  addition.  OSHA  is 
reniunbering  this  paragraph  to  be 
(f)(8)(vi)(B). 

OSHA  proposed  in  paragraph 
(f)(8)(vii)(D)  that  an  automatic  detector 
be  provided  that  will  interrupt  power  to 
the  hoisting  motors  and  apply  the 
primary  brakes  if  any  suspension  wire 
rope  becomes  slack.  Hoberg  (EX.  19B, 
19C;  TR  2/19,  pp.  79, 122. 123)  and 
Douglas  A.  Greenaway  (EX.  15-8) 
supported  this  provision.  Hoberg  noted, 
however  that  this  is  the  most  commonly 
removed  safety  device  because  it  is 
nearly  impossible  to  move  the  platform 
to  a  new  station  if  it  is  necessary  to 
ground  rig  or  store  the  platform.  As  soon 
as  the  platform  sets  down,  the  motors 
stop,  and  there  is  no  wire  rope  slack 
available.  This  commenter,  dierefore, 
suggested  that  a  constant  pressure 
bypass  switch  provision  be  made 
available  during  rigging  operations. 

OSHA  believes  the  suggestion 
proposed  by  Mr.  Hoberg  has  merit  and 
this  is  included  in  the  Final  Rule.  In 
addition  OSHA  is  rephrasing  the 
paragraph  for  clarification  and 


renimibering  the  paragraph  to  be 
(f)(8)(vi)(C). 

Several  commenters  (EX.  9-30;  15-8; 
19B,  19C)  recommended  diat  OSHA 
apply  the  requirements  addressing 
directional  limit  switches  to  self- 
powered  platforms.  Richard  W.  Hoffman 
(EX.  9-30)  stated  that  these 
requirements  are  as  pertinent  to  self- 
powered  equipment  as  they  are  to  roof 
powered  equipment.  In  addition.  Daigel 
(EX.  9-31)  recommended  that  OSHA 
delete  the  phrase  "if  required  by  the 
configuration  of  the  building"  in  the 
requirement  addressing  lower 
directional  switches.  Mr.  Daigel 
believed  that  some  form  of  lower  limit 
protection  is  required  for  all  powered 
platforms. 

OSHA  accepts  the  recommendations 
presented  by  the  commenters  and  is 
revising  these  proposed.provisions  in 
the  Final  Rule.  In  addition,  the 
paragraphs  are  combined  in  one 
paragraph  in  (f)(8)(vii).  OSHA  notes  that 
the  lower  directional  limit  switch 
requirements  are  especially  important 
when  platforms  are  used  over  skylights 
and  atriums. 

A  commenter  (EX.  9-35)  suggested 
that  OSHA  require  emergency  stop 
switches  on  all  platforms,  and  not  just 
on  remote  controlled,  roof  powered 
manned  platforms,  as  required  in 
proposed  paragraph  (fj{8)(ix).  No 
accident  data  or  other  justification  was 
provided  by  this  commenter  to  support 
this  suggestion.  OSHA  is  retaining 
proposed  paragraph  (f)(8)(ix)  in  the  Final 
Rule  without  change  and  is  renumbering 
the  paragraph  to  be  (f)(8)(viii). 

Hoberg  (EX.  19C)  recommended  that 
OSHA  require  that  an  overload  device 
be  provided  for  cables  which  are  in 
constant  tension.  This  commenter  stated 
that  this  requirement  is  necessary  to 
prevent  the  tensioned  cables  from 
affecting  the  operation  of  the  load 
limiting  device  required  under  proposed 
paragraph  (f)(8)(vii)(C).  or  affecting  the 
platform  roll  limiting  requirement  which 
affects  stability  under  proposed 
paragraph  (f)(5)(ii)(C).  This  commenter 
also  stated  that  it  was  important  that  the 
setting  of  these  overload  devices  be 
coordinated  with  the  overload  settings 
of  other  devices  so  as  nOt  to  affect  their 
proper  function.  In  addition,  the 
commenter  noted  that  the  overload 
device  should  be  designed  to  interrupt 
equipment  travel  in  the  down  direction 
when  the  tension  limit  is  reached. 

OSHA  believes  this  recommendation 
has  merit  and  is  adding  a  provision  in 
the  Final  Rule  as  paragraph  (f)(8)(ix). 

Paragraph  (g)  covers  inspection  and 
testing  requirements.  Daigel  (EX.  9-31) 
suggested  that-OSHA  add  the  word 
"initial"  before  the  word  "service"  in 


proposed  paragraph  (g).  OSHA  accepts 
this  suggestion  as  an  aid  in  clarifying 
when  field  testing  must  be  done.  This 
commenter  further  suggested  that  die 
phrase  "no  installation  shall  be 
subjected  to  a  load  in  excess  of  125 
percent  of  its  rated  load"  be  added  to 
this  paragraph.  The  purpose  of  this 
addition  is  to  forestall  possible  damage 
to  an  installation  during  initial  testing 
and  avoid  exposure  of  employees  to 
risks  which  might  be  incurred  during 
subsequent  operation  of  the  installation. 
OSHA  agrees  with  this  commenter  and 
his  concerns  about  the  hoist  and  is 
adding  a  modified  phrase  in  the  Final 
Rule  to  limit  testing  loads  for  hoists  to 
125  percent  of  their  rated  load. 

Becor  Western  Inc.  (EX.  9-37) 
recommended  that  OSHA  add  the 
phrase  "at  intervals  specified  by  the 
manufacturer/  supplier"  after  the  word 
"person"  in  paragraph  {g)(2)(ii). 

OSHA  agrees  with  this  commenter 
that  such  an  addition  to  the  requirement 
would  contribute  to  a  safer  working 
environment  for  employees. 
Manufacturers  and  their  agents,  such  as 
suppliers,  can  provide  useful 
information  to  the  employer/owner  on 
inspection  procedures  as  well  as  proper 
inspection  intervals  for  the  equipment 
they  have  supplied.  In  addition,  this 
requirement  would  be  consistent  with 
the  reference  to  manufacturer 
procedures  required  in  proposed 
paragraph  (g)(3).  The  addition  to 
paragraph  (g)(2)(ii)  is  made  in  the  Final 
Rule.  OSHA  is  substituting  the  term 
"competent  person"  for  the  term 
"qualified  person"  in  paragrcphs  (g)(2)(i) 
and  (g)(2)(ii)  for  the  reasons  noted 
earlier  in  the  discussion  on  definitions  of 
these  terms. 

Leonard  Nork  (TR  2/20,  pp.  26.  59)  and 
Acme  Fabricators  Inc.  (EXH.  9-13) 
recommended  that  OSHA  require  that  a 
recordkeeping  program  be  provided  by 
employers  for  the  inspection  of  platform 
installations  in  proposed  paragraphs 
(g)(2)(i)  and  (ii).  It  was  their  belief  that 
these  records  be  kept  for  the  use  of  all 
concerned  parties  involved  in  the  safety 
of  the  installation. 

OSHA  revised  many  of  its  existing 
recordkeeping  requirements  in  29  CFR 
Part  1910  in  a  Final  Rule  published  in  the 
Federal  Register  (51  FR  34552)  on 
September  29, 1986.  This  rulemaking 
revision  was  in  response  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  which  set  goals  for 
the  phased  reduction  of  Federal 
information  gathering  activities.  In  this 
rulemaking,  OSHA  replaced  provisions 
which  required  more  detailed  written 
records  with  provisions  that  would 
require  a  "certification  record"  to 
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distinguish  the  new  f ann  of 
documentation  from  the  records 
previously  required.  The  certification 
record  contains  the  date  the  work  was 
performed,  the  signature  of  the  person 
who  performed  the  work,  and  an 
identifier  for  the  equipment  or 
installation  which  was  tested  or 
inspected.  For  the  purpose  of 
maintaining  a  consistency  with  this 
certification  record  procedure  used  in 
other  OSHA  standards,  and  in  response 
to  the  oommenters,  OSHA  is  requiring  in 
paragraph  (g)(2)(iii)  diat  a  certification 
record  be  kept  by  Uie  building  owner  for 
the  inspections  and  tests  required  in 
paragraphs  [g)[2)[i]  and  (ii).  OaiA. 
believes,  based  on  the  past  use  of 
certification  records,  that  such  records 
provide  useful  information  without  an 
unnecessary  recordkeeping  burden. 
OSHA  also  notes  that  paragraphs  (cKl) 
and  (c)(2)  require  the  building  owner  to 
assure  the  employer  on  a  continuing 
basis  that  the  installation  meets  the 
major  design  and  structural    . 
requirements  of  this  standard. 

OSHA  requires,  in  paragraph 
(g)(2){iv).  that  platforms  be  inspected  for 
visible  defects  before  every  use  and 
after  each  occurrence  that  could  affect 
the  platform's  structural  integrity. 
Several  oommenters  (EX.  32.  87, 91) 
supported  this  requirement  and  it 
remains  unchanged  in  the  Final  Rule, 
except  the  word  "powered"  is  replaced 
with  the  word  "working"  since  "working 
platform"  is  defined  in  the  Final  Rule. 

Acme  Fabricators  Inc.  (EX.  9-13)  and 
Thomas  J.  O'Shea  (TR  2/2a  p.  314) 
supported  the  maintenance  inspection 
requirements  proposed  in  paragraph 
(g)(3).  Other  oommenters  and  a  hearing 
witness  (EX.  9-37.  9-^5;  87;  TR  2/20,  p. 
26)  recommended  that  OSHA  include  a 
requirement  that  a  detailed  maintenance 
log  be  kept  for  each  inspection. 
California's  Department  of  Industrial 
Relations  (EX.  9-45)  stated  that  a 
formalized  record  of  maintenance  kept 
on  the  site  provides  a  uniform  means  of 
determining  the  maintenance  status  of 
the  equipment  to  assure  safe  operations. 
As  noted  previously  in  this  document, 
OSHA  has  developed  a  method  which 
requires  building  owners  to  provide  a 
"certification  record"  for  inspections 
and  tests  wfaidi  are  required  to  be 
performed.  OSHA  intends  to  use  this 
certification  reqiurement  to  ensure  that 
maintenance  inspections  required  in 
(gX3)(i)  are  completed  by  the  building 
owner.  This  certification  requirement 
will  not  prohibit  a  building  owner  horn 
maintaining  additional  records  for  his  or 
her  own  use.  The  wording  in  prc^josed 
paragraph  (g)(3)  addressing  certification 
is  changed  in  paragraph  (g)(3)(ii)  of  the 


Final  Rule  to  provide  consistency  with 
other  certification  provisions  in  the 
standard. 

OSHA  had  intended  to  continue  to 
require  maintenance  inspections  to  be 
performed  at  least  every  30  days  in 
proposed  paragraph  (gMS),  at  the  same 
frequency  as  required  by  paragraph 
(e)(3)  of  the  present  standard.  The 
discussion  on  this  frequency  was  found 
in  the  preamble  to  the  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  on  January  22, 1985  (50  PR 
2903).  However,  the  language  of 
proposed  paragraph  (g)(3),  as  published, 
appeared  to  allow  periods  of  greater 
than  30  days.  This  was  not  OSHA's 
intention.  As  the  preamble  explained, 
the  frequency  was  to  remain  the  same 
as  in  the  existing  standard.  Therefore, 
paragraph  (g)(3)  should  have  stated  that 
the  inspection  and  test  of  each  platform 
shall  be  made  every  30  days,  except 
where  the  cleanmg  cycle  is  less  than  30 
days  such  inspections  and  tests  shall  be 
made  prior  to  each  Cleaning  cycle. 
OSHA  is  changing  the  proposed  wording 
of  paragraph  (g)(3)  ia  the  Final  Rule  to 
correct  this  error  in  the  maintenance 
inspection  frequency.  In  addition,  OSHA 
is  substituting  the  term  "competent 
person"  for  the  term  "qualified  person" 
in  paragraph  (g)(3)(i)  for  the  reasons 
noted  in  the  definition  section  of  this 
document. 

OSHA  proposed  in  paragraph  (g)(4)(i) 
the  inspection  and  testing  of  governors 
and  secondary  brakes  at  intervals  not 
exceeding  12  months.  Becor  Western 
Inc.  (EX.  9-37)  suggested  that  OSHA 
require  inspections  "at  intervals 
specified  by  the  manufacturer/supplier" 
after  the  word  "tested,"  but  not  to 
exceed  12  month  intervals. 

OSHA  agrees  with  this  commenter 
that  the  suggested  addition  would 
improve  the  working  environment  for 
employees.  Manufacturers  and  suppliers 
provide  employers  with  important 
information  on  proper  inspection 
intervals  and  procedures  for  the 
equipment  that  has  been  provided.  The 
addition  to  paragraph  (g)(4)(i)  is  made  in 
the  Final  Rule. 

No  comments  were  received  on 
proposed  paragraphs  (g)(4)  (ii),  (iii)  and 
(iv)  and  these  are  retained  in  the  Final 
Rule. 

OSHA  is  substituting  the  term 
"competent  person"  for  the  term 
"qualified  person"  In  paragraph  (g)(4)(v) 
for  the  reasons  noted  in  the  definitions 
section  of  this  document. 

Hoberg  (TR  2/19,  p.  80;  EX.  19C) 
recommended  that  OSHA  require  a 
daily  test  be  made  of  the  secondary 
brake  governor  and  actuating  device 
before  each  day's  ase.  This  commenter 


believed  it  was  important  that  this  be 
done  to  make  sure  that  this  equipment 
would  operate  properly  if  an  emergency 
should  occur.  Harry  Fisher  (TR  2/19,  p. 
121)  believed  that  tiiis  recommendation 
would  be  too  restrictive  for  winding 
drum  equipment  where  the  brake  and 
governor  device  are  enclosed  within  the 
drum  and  not  easily  accessible.  This 
commenter  noted,  however,  that  there 
are  provisions  on  the  drum  of  such 
equipment  for  inspection  of  the  brake 
drum  to  make  sure  that  the  brake  itself 
is  free  to  move.  j 

OSHA  believes  that  the 
recommendation  made  by  Mr.  Hoberg 
has  merit.  Two  recent  investigations 
(EX.  100-1, 100-7)  by  OSHA  of  powered 
platform  accidents  have  illustrated  the 
need  for  this  requirement.  In  each 
accident,  secondary  brakes  did  not 
function  in  an  emergency  situation  and 
this  resulted  in  the  death  of  two 
employees.  If  a  test  of  the  secondary 
brake  governor  and  activating  device 
had  been  performed  before  use  and 
appropriate  corrective  measures  taken, 
the  deaths  might  have  been  prevented. 
OSHA,  therefore,  is  requiring  at 
paragraph  (g)(4)(vi)  that  a  daily  test  be 
conducted  of  the  secondary  brake 
governor  and  actuating  device  before 
use.  For  equipment  whesre  this  test  is  not 
feasible,  as  suggested  by  Harry  Fisher 
(TR  3/20,  p.  368),  a  visual  inspection  of 
this  equipment  will  be  required  before 
use  to  ensure  that  the  brake  can  function 
when  necessary. 

In  the  Notice  of  Hearing  (50  FR  48222) 
OSHA  requested  comments  on  the 
proposed  inspection  and  replacement 
requirements  for  suspension  wire  rope 
located  in  paragraph  (g)(5).  In  addition, 
OSHA  also  requested  comments  on  the 
related  issue  of  suspension  wire  rope 
maintenance  and  inspection  records. 
Several  oommenters  and  a  hearing 
witness  (EX.  9-37, 15-8,  87;  TR  2/19.  p. 
81)  responded  on  the  issue  of  wire  rope 
maintenance  and  use.  Hoberg  (TR  2/19. 
p.  81)  stated  that  in  his  opinion  there 
were  few  properly  installed  and 
lubricated  wire  ropes  that  experienced 
fatigue  or  wear.  This  commenter  also 
observed  that  there  were  many  wire 
ropes  left  on  roofs  with  littie 
environmental  protection  for  long 
periods  of  time  before  they  were  used. 

Becor  Western  Inc.  (EX.  9-37)  and 
Cari  J,  Thumau  (EX.  87^  supported 
requirements  for  wire  tope  maintenance 
and  use.  These  oommenters 
recommended  requirements  for  proper 
wire  rope  storage  to  prevent  damage  or 
deterioration;  proper  iaetallation  to 
avoid  crushing,  nicks  or  sharp  bends; 
and  the  following  of  unreeling  Mid 
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lubricating  provisions  recommended  by 
the  wire  rope  manufacturer. 

OSHA  agrees  with  these  commenters 
that  the  subject  of  wire  rope 
maintenance  and  use  should  be 
addressed  by  OSHA.  If  the  wire  rope  is 
not  maintained  and  used  properly,  it  will 
have  reduced  capability  to  suspend 
equipment  and  reduced  abihty  to 
operate  properly  with  the  equipment. 
These  factors  can  immediately  increase 
the  risk  for  employees  using  powered 
platforms.  OSHA  is  not  assigning 
specific  requirements  for  wire  rope 
maintenance  and  use  because  of  the 
variety  of  suspension  wire  rope 
applications,  and  the  need  for  the 
employer  to  follow  the  wire  rope 
manufacturer's  recommendations  in 
these  applications.  In  addition,  OSHA 
notes  that  the  New  York  State 
Department  of  Labor  Standard  101  (EX. 
87)  requires  suspension  wire  rope  to  be 
maintained  in  accordance  with 
manufacturer's  recommendations. 
OSHA.  therefore,  for  the  reasons  stated, 
is  requiring  that  the  employer  shall 
follow  procedures  recommended  by  the 
wire  rope  manufacturer  in  the 
maintenance  and  use  of  wire  rope  in 
paragraph  (g)(5)(i)  of  the  Final  Rule. 

On  the  subjects  of  wire  rope 
inspection  and  replacement.  OSHA 
received  a  significant  number  of 
comments  on  the  issues  of  inspection 
frequency,  who  should  inspect  wire 
ropes,  wire  rope  replacement  criteria 
and  inspection  records. 

On  the  first  issue  of  inspection 
frequency,  a  number  of  oommenters  (EX. 
87;  TR  2/19,  p.  81;  2/20.  p.  491)  supported 
the  monthly  inspection  of  suspension 
wire  rope  in  proposed  paragraph  (g)(5). 
A  number  of  other  oommenters  (EX.  9- 
17.  9-37;  15-8;  87;  TR  2/19,  pp.  80. 193; 
TR  2/20.  p.  491)  suggested  that  OSHA 
also  require  a  visual  inspection  of  the 
wire  rope  before  every  use.  Becor 
Western  Inc.  (TR  2/20.  p.  491)  believed  it 
was  essential  that  employees  using  the 
wire  rope  be  trained  to  discover  gross 
damage  to  the  wire  rope,  which  may  be 
an  immediate  hazard,  before  using  the 
platform. 

OSHA  agrees  that  a  visual  inspection 
of  the  wire  rope  for  defects  has  merit. 
An  OSHA  fatality  investigation 
involving  a  powered  platform  (EX,  100- 
7)  revealed  that  the  primary  cause  of  the 
fatality  was  the  failure  of  the  suspension 
wire  rope  which  bad  not  been  inspected 
on  a  regidar  basis.  OSHA,  therefore,  is 
requiring  in  paragraph  (g](5)(ii)  that  a 
visual  examination  is  to  be  made  of  a 
suspension  wire  rope  by  a  competent 
person  before  every  use.  The  term 
"competent  person"  is  substituted  for 
the  term  "qualified  person"  in 
paragraphs  (g)(5)(ii)  and  (g)(5)(iii)  for  the 


reasons  noted  in  the  definitions  section 
of  this  document. 

On  the  second  issue,  who  should  do 
the  inspection  of  wire  rope.  Becor 
Western  Inc.  (TR  2/20.  p.  491)  and 
Hoberg  (TR  2/19.  p.  81)  stated  that  a 
wire  rope  inspector  should  have  the 
experience  and  training  to  judge  the 
oapabiUty  of  the  wire  rope  to  continue  to 
suspend  equipment. 

OSHA  agrees,  since  the  results  of  the 
monthly  inspection  are  used  to 
determine  the  need  to  replace  the  wire 
rope.  This  inspector  would  determine 
whether  the  wire  rope  has  sufficient 
integrity  to  support  the  platform  with  the 
desired  design  factor  until  the  next 
inspection  is  performed.  OSHA, 
therefore,  is  requiring  in  paragraph 
(g)(5)(iii)  of  the  Final  Rule  that  a 
competent  person  conduct  the  monthly 
inspection  of  the  suspension  wire  rope. 

On  the  third  issue,  wire  rope 
replacement.  OSHA  received  many 
comments  (EX.  9-25. 9-37;  15-8;  30;  87; 
88;  TR  2/19.  p.  81. 159. 193;  TR  2/20.  pp. 
41. 491)  on  whether  the  si   pension  wire 
rope  should  be  replaced  at  a  regular 
interval,  or  be  replaced  based  on  the 
condition  of  the  wire  rope  at  the  time  of 
inspection.  This  latter  method  was 
proposed  in  paragraph  (g)(5).  Leonard 
Nork  (EX.  9-25,  TR  2/20,  p.  41)j5uggested 
that  OSHA  require  wire  rope  to  be 
replaced  on  an  18-month  interval,  rather 
than  rely  only  on  replacement  criteria 
used  during  an  inspection.  This 
commenter  believed  it  was  the  only  way 
to  ensure  that  deficient  wire  ropes 
would  be  replaced  on  a  regular  basis. 

Some  commenters  (EX.  87;  TR  2/19.  p. 
81;  TR  2/20,  p.  491)  suggested  that 
OSHA  require  wire  rope  replacement  at 
a  specified  interval,  in  addition  to 
relying  on  the  results  of  regular 
inspections  of  the  wire  rope.  Hoberg 
(EX.  88)  suggested  that  a  wire  rope 
might  continue  in  use  after  a  specified 
interval  had  passed  if  a  qualified  person 
inspected  the  wire  rope  and  found  it  in 
good  condition. 

Other  commenters  (EX.  9-37;  15-8;  30; 
TR  2/19.  pp.  159, 193;  TR  2/20,  p.  491) 
rejected  the  use  of  a  specified  interval 
and  supported  OSHA's  provision  in 
proposed  paragraph  (g)(5)  which  states 
that  the  need  for  replacement  shall  be 
determined  by  regular  inspection  and 
based  on  the  condition  of  the  wire  rope 
inspected.  Becor  Western  Inc.  (EX.  9.37) 
noted  that  it  would  be  difficult  to 
establish  a  proper  wire  rope 
replacement  interval  because  of  the 
variety  of  factors  which  affect  wire  rope 
at  each  worksite,  such  as  environment, 
maintenance  and  usage.  This  commenter 
beUeved  that  a  daily  inspection  by  the 
operators  of  the  platform,  a  thorough 
monthly  inspection  by  a  qualified 


person,  and  the  use  of  proper 
replacement  criteria  during  the 
inspection  would  be  the  best  program 
for  determining  the  need  for  wire  rope 
replacement. 

In  addition.  Becor  Western  Inc.  (EX. 
9-37)  recommended  that  OSHA  transfer 
the  wire  rope  replacement  criteria, 
which  were  proposed  for  inclusion  in 
the  non-mandatory  Appendix  A,  to  the 
standard  itself.  This  commenter  stated 
that  OSHA  should  list  the  criteria  in  the 
standard  that  would  serve  as  the 
minimum  conditions  for  replacing  the 
wire  rope  during  an  inspection. 

OSHA  has  considered  all  the 
comments  on  the  issue  of  wire  rope 
replacement  and  has  determined  that 
the  proposed  method  in  paragraph  (g)(5) 
of  replacing  wire  rope  is  the  preferred 
method,  and  is  retained  in  the  Final 
Rule.  This  method  provides  for  daily  and 
monthly  inspections  by  qualified 
persons  and  the  use  of  criteria  for 
determining  the  need  to  replace  the  wire 
rope.  This  determination  is  based  on 
several  reasons. 

First,  in  addition  to  the  proposed 
monthly  inspection,  OSHA  is  requiring 
in  paragraph  (g)(5](ii)  that  the  wire  rope 
be  inspected  before  every  use  for  gross 
deficiencies.  This  inspection  will 
provide  an  early  alert  on  any  wire  rope 
deterioration. 

Second,  OSHA  is  requiring  in 
paragraph  (g)(5)(iii)  that  the  monthly 
inspection  be  conducted  by  a  competent 
person.  This  requirement  will  enhance 
the  quality  of  the  inspection  conducted 
since  the  replacement  of  the  rope  is  a 
decision  based  on  the  replacement 
criteria  and  the  judgment  and 
experience  of  the  inspector. 
Replacement  of  the  wire  rope  in  this 
method  is  focused  on  the  capability  of 
the  wire  rope  to  suspend  equipment  and 
not  an  arbitrary  replacement  interval. 

Third,  the  selection  of  a  specific  rope 
replacement  interval  for  all  wire  rope 
would  be  arbitrary  and  without  any 
supporting  data  to  justify  the  selected 
interval.  "The  life  of  a  wire  rope  on  a 
worksite  is  greatly  affected  by  such 
variables  as  exposure  to  the 
environment,  proper  handling,  storage, 
usage  and  maintenance.  In  addition,  the 
use  of  a  mandatory  replacement  interval 
may  cause  some  employers  to  rely  more 
on  this  as  a  means  of  wire  rope 
replacement  control,  and  less  on  a 
regular  inspection  by  a  competent 
person  during  the  intei  vening  period. 
Also,  if  an  inspection  by  a  competent 
person  shows  the  wire  rope  to  be  sound, 
it  would  be  unnecessary  and  costly  to 
discard  the  wire  rope  because  a 
mandatory  replacement  time  has  been 
reached. 
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OSHA  is  requiring  in  paragraph 
(g)(5)(i)  that  the  employer  shall  follow 
procedures  recommended  by  the  wire 
rope  manufacturer  in  the  maintenance 
and  use  of  the  wire  rope.  The  adherence 
to  these  manufacturer's 
recommendations  by  the  employer 
would  have  a  noticeable  effect  on  the 
life  of  the  wire  rope,  and  would  be  a 
major  factor  affecting  wire  rope 
replacement. 

Since  OSHA  is  requiring  in  paragraph 
(g)(iv)  that  the  wire  rope  be  replaced 
based  on  the  condition  found  during  an 
inspection  of  the  wire  rope,  it  is 
appropriate  that  the  minimum 
conditions  for  replacement  be  listed  in 
the  standard  rather  than  the  Appendix. 
The  listing  of  these  minimum  criteria 
does  not  prevent  the  employer  from 
using  more  stringent  criteria  in 
determining  the  need  for  replacing  wire 
rope  during  an  inspection.  OSHA, 
therefore,  is  transferring  the  wire  rope 
replacement  criteria  from  Appendix  A  to 
paragraph  (g)(5){iv)(A). 

A  number  of  comments  were  received 
on  the  wire  rope  replacement  criteria 
listed  in  proposed  Appendix  A.  Some 
commenters  (EX.  9-19, 15-8, 19B,  30)  and 
a  hearing  witness  [TR  2/20,  p.  493) 
suggested  that  wire  ropes  should  be 
removed  if  four  randomly  distributed 
broken  wires  are  found  in  three  lays  or 
if  two  broi<en  wires  are  found  in  one 
strand  of  three  lays.  Hoberg  (EX.  19B) 
recommended  that  Table  1  in  proposed 
Appendix  A  be  clarified  to  show  that 
replacement  criteria  can  be  either  three 
wires  m  one  strand  or  six  wires  in  one 
rope  lay.  The  MacWhyte  Company  (EX. 
30)  also  noted  that  wire  rope 
classification,  as  shown  in  Table  Is  is 
not  a  factor  in  the  criteria  for  wire  rope 
replacement  according  to  the  Wire  Rope 
Users  Manual,  Second  Edition,  1981. 
This  criteria  is  listed  on  page  57  (Table 
13)  of  the  Manual  pubhshed  by  the 
American  Iron  and  Steel  Institute. 

OSHA  has  considered  all  the 
comments  and  related  available 
information  and  determined  that  three 
broken  wires  in  one  strand,  or  six 
broken  wires  in  one  rope  lay,  is  a 
sufficient  condition  for  replacement  of  a 
wire  rope,  regardless  of  its 
classification.  Table  1  in  Appendix  A  is 
being  deleted,  and  the  information  from 
that  table  is  renumbered  as  paragraph 
(8)(5)(iv)(A). 

No  conmients  were  received  on  two 
other  listed  conditions  for  wire  rope 
removal,  which  included  rope  distortion 
from  crushing  or  kinkii^  and  evidence 
of  heat  damage.  These  conditions  are 
listed  ill  paragraphs  (g)(5)(iv)  (B)  and  (C) 
of  the  Final  Rule. 

The  reduction  of  the  original  wire  rope 
diameter  was  listed  as  a  criterion  for 


wire  rope  removal  in  proposed 
Appendix  A.  Hobeig  (EX.  19B)  suggested 
that  for  the  measurement  to  be 
meaningful  the  diameter  measurement 
of  the  wire  rope  should  be  done  while  it 
is  under  a  specified  load  and  compared 
against  previous  measurements  of  the 
original  rope  diameter  under  the  same 
load;  However,  the  Manual  points  out 
that  even  using  these  criteria  may  not 
always  indicate  the  need  for  removal. 
The  Manual  lists  th^  various  conditions 
which  may  reduce  rope  diameter 
(Manual,  page  53).  Each  safety  related 
listed  condition,  such  as  abrasion, 
corrosion,  loosening  of  rope  lay  and 
inner  wire  breakage  has  been  separately 
identified  by  OSHA  as  an  independent 
reason  for  removing  the  rope 
(§  1910.66(g)(5)(iv)).  Further,  some 
reasons  for  rope  diameter  reduction  are 
not  safety  related.  Therefore,  as 
recommended  by  the  Manual,  OSHA 
has  omitted  the  reduction  of  wire  rope 
diameter  as  a  criterion  for  determining 
wire  rope  repldcement.  Therefore,  the 
listed  criteria  in  the  Final  Rule  and  the 
wire  rope  inspector's  knowledge  and 
experience  should  provide  a  sufficient 
basis  for  making  thje  proper  decision  in 
replacing  wire  rope. 

No  comments  ware  received  on  other 
wire  rope  replacement  criteria  listed  in 
the  proposed  Appendix  A,  such  as 
rusting,  corrosion  and  pitting.  OSHA  is 
retaining  these  criteria  and  these  are 
listed  in  paragraphs  (g)(5)(iv)  (D)  and 
(F). 

Two  broken  wires  in  the  vicinity  of 
end  attachments  was  listed  as  a 
criterion  for  wire  rcpe  replacement  in 
proposed  Appendix  A.  Hoberg  (EX.  19B) 
recommended  that  wire  rope  be 
replaced  if  a  wire  break  occurred  within 
18  inches  (460.8  mm]  of  the  end 
attachments.  From  his  experience,  this 
commenter  believad  that  a  wire  break  in 
this  area  of  the  viire  rope  is  significant 
since  it  is  an  indicator  of  severe  stress 
conditions  existing  near  the  termination. 
OSHA  also  notes  that  the  present 
phrase  "in  the  vicinity  of  the  end 
attachments"  does  not  provide  an 
inspector  with  a  defined  area  of 
inspection  for  wire  breaks. 

OSHA,  therefore,  believes  this 
comment  has  merit  and  is  including  the 
instance  of  a  wire  break  occurring 
within  18  inches  (460.8  nun)  of  the  end 
attachments  as  a  condition  for  wire  rope 
removal.  This  criterion  is  listed  in 
paragraph  (g)l5)(iv)(E). 

Proposed  Appendix  A  lists  core 
failure  as  another  criterion  for  wire  rope 
removal.  Hoberg  (EX.  19B)  suggested 
that  protrusion  of  the  wire  rope  core  be 
considered  as  evidence  of  core  failure. 
This  suggestion  is  supported  by  a 
statement  on  page  55  of  the  Manual. 


OSHA  accepts  this  suggestion  and  is 
modifying  the  criterion  accordingly  in 
paragraph  (g)(5)(iv)(G). 

Another  condition  for  wire  rope 
removal  Usted  in  the  proposal,  a  valley 
break,  is  retained  as  paragraph 
(g)(5)(iv)(H).  A  "valley  break"  is  a  break 
in  a  wire  located  in  one  of  two  adjacent 
strands  in  a  wire  rope. 

Hoberg  (EX.  19B)  noted  that  a  wire 
rope  is  subjected  to  a  significant  amount 
of  abrasion  during  its  use,  and  suggested 
that  the  wire  rope  be  replaced  if  the 
outer  wire  of  the  rope  has  lost  one-third 
of  the  original  diametef.  This  suggestion 
is  supported  by  a  statement  on  abrasion 
of  wire  rope  on  page  52  of  the  Manual. 

OSHA  recognizes  the  need  to  address 
severe  abrasion  of  the  wire  rope  as  one 
of  the  criterion  for  replacement,  and  is 
including  this  in  the  Fiaal  Rule  as  a 
condition  for  wire  rope  removal.  This 
condition  is  listed  in  paragraph 
(g)(5)(iv)(I). 

On  the  fourth  issue.  Inspection 
records,  the  California  Department  of 
Industrial  Relations  (EK.  9-45)  and 
Becor  Western  Inc.  (EX.  9-37,  TR  2/20, 
p.  492)  suggested  that  OSHA  require 
written,  dated  and  signed  reports  of  the 
wire  rope  conditions  found  during 
monthly  inspections,  and  that  these 
reports  be  kept  on  file.  California's 
Department  of  Industrial  Relations 
stated  that  detailed  records  of  wire  rope 
inspections  are  necessary  for  efficient 
preventive  maintenance  practices. 

OSHA  agrees  that  a  record  of  the  wire 
rope  monthly  inspection  is  necessary  to 
ensure  its  completion  on  a  regular  basis. 
As  noted  previously  in  this  document, 
OSHA  has  developed  B  method  which 
requires  building  owners  to  provide  a 
"certification  record"  for  inspections 
which  are  required  to  be  performed. 
OSHA  intends  to  use  tJiis  certification 
requirement  to  ensure  that  wire  rope 
inspections  required  in  paragraph 
(G)(5)(iii)  are  completed  by  the  building 
owners.  OSHA,  therefore,  is  requiring  a 
certification  record  for  each  monthly 
inspection  in  paragraph  (g)(5)(v)  of  the 
Final  Rule. 

Douglas  A.  Greenaway  (EX.  15-8) 
supported  proposed  paragraph  (g)(6) 
which  addressed  the  testing  of  a  hoist  in 
the  lifting  direction  prior  to  the  lowering 
of  personnel  below  the  top  elevation  of 
the  building.  Lawrence  R.  Stafford  (EX. 
9-35)  suggested  that  the  provision  be 
eliminated,  since  he  believed  this 
requirement  would  be  fulfilled  by  the 
nature  of  the  use  of  a  platform.  After 
consideration  of  the  comments  on  this 
provision,  OSHA  is  retaining  it  in  the 
Final  Rule  under  paragraph  (g)(6). 

A  number  of  hearing  testifiers  (TR  2/ 
20.  pp.  314.  370;  TR  2/21,  p.  18)  and  a 
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commenter  (EX.  87)  supported  proposed 
paragraph  (h)(1)  which  required 
equipment  that  affected  safe  operation 
to  be  maintained  in  proper  working 
order.  Harry  Fisher  (TR  2/20,  p.  370) 
noted  that  in  his  experience,  the  lack  of 
maintenance  and  training  were  the 
riaior  causes  of  accidents. 

OSHA  is  retaining  this  rnqnirement  in 
paragraph  (lii(!)  in  the  Final  Rule. 

ParaK.-ap'r.s  fli]i'2){ij  .-ind  {h)(3)('i) 
r'.'ijuircd  the  cie.wning  of  parts  which  arc 
a''fertod  by  di^t  or  other  rant-imin^ -.Is, 
t'Tid  are  b.?..wc,v!y  uichdr.^:d  from  the 
P''opo;al.  Ui  propnsrd  para..iraph 
fr](:)(i).  !>.'-)  phrase  "and  frct  from  Hirt" 
is  rctiiindar.t  f  iid  ObHy\  hdz  lieletcd  this 
r'iraGcj  in  the  Fiaai  Rule. 

D..j<,l;ip  A.  Cli'^rnaway  (EX.  loS). 
supported  proposed  paragraphs  (h](:0 
(tj,  (..")  and  (iii)  which  addressed 
periodic  ra.soi,k9ting  of  wire  rope 
Listenings.  OSHA  is  retaining  these 
requirements  in  paragraphs  (h)(3)  (i),  (ii) 
and  (iii)  in  the  Final  Rule.  The  term 
"babbitted  fastenings"  is  replaced  with 
the  term  "poured  sockets."  The  reason 
for  this  change  is  given  in  the 
explanation  for  deleting  the  definition 
for  "babbitted  fastenings"  earlier  in  this 
document. 

In  the  Notice  of  Hearing  (50  FR  48222). 
OSHA  requested  comments  on  a 
recommendation  made  by  a  pre-hearing 
commenter  that  the  proposed 
requirement  for  periodic  reshackling  of 
suspension  wire  ropes  (paragraph  (h)(4)) 
be  deleted.  This  commenter  had  stated 
that  the  periodic  reshackling 
requirement  would  be  more  appropriate 
to  the  elevator  industry,  since  die  wire 
ropes  used  for  elevators  were  more 
subject  to  failure  due  to  more  frequent 
operation  of  the  equipment  it  suspended. 

Leonard  Nork  (EX.  9-25)  suggested 
that  the  interval  between  reshackling  be 
decreased  from  24  months  to  18  months. 
No  justification  was  given  for  this 
suggested  change  in  frequency. 

James  W.  Fortune  (TO  2/19,  p.  194) 
and  Hoberg  (TR  2/19,  p.  82) 
recommended  that  OSHA  retain  the 
proposed  requirement  in  the  Final  Rule. 
Mr.  Fortune  stated  that  the  shackles  are 
exposed  to  the  elements,  corrosion  and 
caustic  chemicals.  In  addition,  he  said 
that  it  was  difficult  to  ascertain  the 
condition  of  the  wire  rope  inside  the 
shackle. 

OSHA  agrees  that  reshackling  of  the 
suspension  wire  rope  is  necessary  at  a 
designated  interval  to  maintain  a 
reasonable  level  of  safety  for  platform 
occupants.  OSHA,  therefore,  is  retaining 
this  requirement  in  the  Pinal  Rule  at 
paragraph  (h)(4). 

No  comments  were  received  on 
proposed  paragraph  (h)(5)  which 
addressed  the  maintenance  of  roof 


systems.  OSHA  is  retainmg  this 
provision  in  paragraph  (h)(5)  in  the  final 
rule. 

Douglas  A.  Greenaway  (EX.  15-8) 
supported  proposed  paragraphs  (h)(6) 
and  (h)(7)  which  addressed  the 
maintenance  of  building  face  guiding 
members  and  the  prohibition  against 
making  a  safety  dev'ce  inopfrative. 
OSRA  is  ret-iinir-g  both  prn\isicns  in 
par.5graphs  {'i)(n)  and  (h)t7)  in  ths  Final 
Rule. 

Several  h.';anno  witnesses  (TR  2/3?  p. 
PI:  TR  2/20.  r?-  ^'■'■.  '^'^2.  3i4)  and  a 
commenter  \\\.  87)  s'jpf  or'ed  proposed 
parp-ijraph  (iJClJlil  which  rcq-.ired  that 
employees  be  p.'-ofiri.Mit  in  the 
cperation,  saf'^  ut:c  and  iri.'-pcclion  cf  tlie 
particular  platforiT  th^v  ar_-  opera  tins- 
Lawrence  R.  Stafford  ( IR  2/20,  p.  102) 
stated  that  it  should  be  rr«anddior>  that 
each  e.mployer  ens:;re  that  his  or  her 
employees  use  the  equipment  as  it  has 
been  designed  to  be  used. 

OSHA  is  retaining  this  requirement  in 
paragraph  (i)(l)(i)  in  the  Final  Rule.  The 
requirement  to  train  all  employees  who 
work  on  powered  platforms  in  their  safe 
operation  and  inspection  does  not 
specify  frequency  of  training.  OSHA  did 
not  specify  frequency  because  of  the 
varying  patterns  of  employment  in  the 
industry,  with  some  employees  working 
constanUy  for  contractors  doing  building 
maintenance  and  others  doing 
occasional  maintenance  on  buildings 
their  employers  own.  OSHA  expects 
that  employers  will  evaluate  the  need 
for  refresher  training  based  on  the 
difference  in  equipment  and  buildings 
and  the  amount  of  time  elapsed  since 
the  last  training  session. 

The  word  "powered"  in  proposed 
paragraphs  (i)(l)(i)  (i)(l)(ii).  li)(l)(ii)(B). 
(i)(i)(iii)  and  (i)(l)(iv)  is  changed  to 
"working"  in  the  Final  Rule  since  the 
term  "working  platform"  is  defined  in 
the  standard. 

A  significant  number  of  commenters 
(EX.  9-20. 15-8. 15-12;  38-3;  86-2;  88-6; 
89)  and  hearing  witnesses  (TO  2/20,  pp. 
269,  278,  322,  370. 462.  494;  TO  2/21.  pp. 
8, 17,  79)  supported  proposed  paragraph 
(i)(l](ii)(A)  which  required  employee 
training  in  recognizing  and  preventing 
safety  hazards  associated  with 
individual  work  tasks.  The  Window 
Cleaning  Contractors  Association  (EX. 
TO  2/20,  p.  462)  and  Becor  Western  Inc. 
(EX.  TO  2/20.  p.  494)  each  have 
developed  training  programs  for 
employees  which  are  now  being  used. 
Lee  Herzog  (TR  2/21.  p.  17)  stated  Uiat 
Canada  has  an  employee  training 
program  for  platform  operators 
organized  by  manufacturers  and 
distributors,  in  conjunction  with  a  trade 
school.  The  Scaffold  Industries 
Association  (EX.  86-2)  was  developing  a 


training  program  for  its  member 
companies  at  the  time  of  the  hearing. 

Harry  Fisher  (TO  2/20,  p.  370)  of 
Spider  Staging  Sales  Company  stated 
that  in  his  experience  one  of  the  major 
causes  of  platform  accidents  was  the 
lack  of  training  of  the  employee  prior  to 
the  accident. 

OSHA  agrees  that  training  of 
cmployjijs  is  as  important  as  any  other 
asj'fct  of  the  stard  ird  f'"'r  p-'wcrcd 
p'=.tfornis.  In  Apperdix  A.  paragraph  10 
of  the  Vrnul  iv.l'j,  OSHA  pi  :j\  -.dts 
g-;!.'le'iines  fcr  emf'Ioyce  tT..:ni.".g 
programs.  Specific  triilnira  requirerr;  nfs 
ft-ir  thnir  cr:;p!oyccs  are  to  le  determined 
ty  e;  rh  ?n plover. 

OSHA  is  retaining  parHgr.iph 
(i)ilHii)!Al  which  addresbL-s  training,  in 
the  Final  Rule. 

Proposed  paragraph  (i)!ll(ii)(B) 
addresses  the  need  for  employee 
training  in  recognizing  and  preventing 
safety  hazards  on  the  particular  type  of 
platform  being  used.  A  large  number  of 
commenters  (EX.  15-3, 15-6. 15-18,  37-2, 
49-1.  87)  and  hearing  witnesses  (TR  2/ 
20,  pp.  36,  469;  TO  2/21,  pp.  12, 13, 17, 
148)  supported  the  need  for  this 
requirement.  Leonard  Nork  (TO  2/20.  p. 
36)  noted  that  employees  must  be 
trained  in  the  use  of  different  equipment 
they  will  be  using  because  of  the 
variations  in  equipment,  stabilization 
methods  and  worksite  conditions. 
Douglas  A.  Greenaway  (EX  15-8). 
emphasized  that  the  equipment  should 
be  used  only  by  persons  who  have  been 
instructed  and  trained  in  its  use.  Carl  J. 
Thumau  (EX.  87)  submitted  a  copy  of 
the  New  York  State  Department  of 
Labor  regidations  which  address  the 
standard  conditions  for  the  operation 
and  maintenance  of  this  equipment.  One 
of  the  conditions  requires  a  person  who 
operates  a  powered  platform  to  be 
thoroughly  instructed  in  its  use  and 
control. 

In  addition.  OSHA  notes  that  lack  of 
employee  training  in  a  specific  platform 
installation  was  one  of  the  major  causes 
in  at  least  four  different  powered 
platform  accidents  (EX.  97.  98, 100-3, 
100-4).  These  accidents  resulted  in  the 
death  of  two  employees  and  in  serious 
injuries  to  five  other  employees.  In 
response  to  the  conunents  received  and 
the  pertinent  accident  data,  OSHA  is 
retaining  proposed  paragraph  (i)(l)(ii)(B) 
in  the  Final  Rule. 

Paragraph  (i)(l)(ii)(C)  required  that 
employees  be  trained  in  emergency 
action  plan  procedures.  Brian  L  Gartner 
(EX.  37-2)  and  Lee  B.  Herzog  (EX.  58) 
strongly  supported  the  need  for  this 
requirement.  Mr.  Gartner  beheved  that 
teaching  an  employee  to  be  prepared  for 
an  emergency  on  an  elevated  powered 
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platform  is  as  important  as  teaching  him 
ius  operating  work  procedures.  Mr. 
Herzog  provided  information  on  the 
difHculty  encountered  by  firemen  in 
attempting  to  rescue  untrained  workers 
who  were  stranded  on  an  elevated 
powered  platform. 

OSHA  agrees  with  these  commenters 
and  is  retaining  proposed  paragraph 
(i)(l)(ii)(C)  in  the  Final  Rule. 

Several  commenters  and  hearing 
witnesses  (EX.  9-1. 15-8;  TR  2/20,  p.  463. 
TR  2/21.  p.  8)  supported  proposed 
paragraph  (i](l](iii]  which  requires  that  a 
qualified  person  shall  train  employees  in 
the  operation  and  inspection  of  a 
platform.  Douglas  A.  Greenaway  (EX. 
15-6),  endorsed  the  need  for  employees 
to  receive  instruction  by  a  qualified 
person  in  the  use  and  control  of  a 
powered  platform.  Jacquelyn  Kopp  (TR 
2/20,  p.  463]  suggested  that  this  qualified 
person  could  be  the  building  engineer, 
the  foreman  or  the  employer.  Pedus 
Building  Services  (EX.  9-1)  suggested 
that  the  instructor  (qualified  person) 
have  no  less  than  five  years  of  work 
experience. 

OSHA  is  in  agreement  with  these 
commenters  that  employees  should 
receive  instructions  only  from  a  person 
who  has  had  the  proper  experience  and 
training.  The  proper  selection  of 
instructors  for  this  purpose  is  critical  in 
the  safety  training  of  employees  and 
should  be  given  due  consideration  by 
the  employer.  OSHA,  however,  does  not 
believe  it  should  specify  the  number  of 
years  of  experience  an  instructor  should 
have  to  be  considered  qualified.  The 
term  "competent  person"  is  substituted 
for  the  term  "qualified  person"  in 
paragraph  (i)(l)(iii]  for  the  reasons  noted 
in  the  defmitions  section  of  this 
document. 

In  the  Notice  of  Hearing  (50  FR  48222). 
OSHA  requested  specific  comment  on 
proposed  paragraph  (i)(l)(iv)  which      « 
required  that  written  work  procedures 
be  provided  for  employee  training. 
OSHA  was  seeking  information  on 
whether  employers  can  use  other 
methods  of  employee  training  in  lieu  of 
written  work  procedures  as  the  core  of 
the  training  program. 

A  significant  number  of  commenters 
(EX.  14-1. 14-13, 15-4, 15-18,  86-2,  87, 
68-6)  and  hearing  witnesses  (TR  2/19, 
pp.  83,  238,  248;  TR  2/20,  pp.  314,  324, 
463, 502)  overwhelmingly  supported  the 
need  to  require  written  work  procedures 
for  operator  training.  The  Travelers 
Insurance  Company  (EX.  14-1)  noted 
that  its  experience  in  reviewing 
employee  training  programs  has  shown 
that  those  programs  which  include 
written  work  procedures  are  far  superior 
to  those  that  do  not  have  such 
procedures. 


Daigel  (TR  2/19,  p.  238)  noted  that  the 
complexity  of  current  building  exteriors 
and  atriums  requires  designs  by 
professional  engineers,  and  detailed 
instructions  for  employees  who  are  to 
maintain  the  facades  of  these  buildings 
through  the  use  of  powered  platforms. 
He  claimed  such  detailed  instructions 
are  necessary  to  properly  train 
employees  in  the  rigging  and  operation 
of  platforms  used  on  new  buildings  with 
complex  exteriors  and  atriums. 

The  Tennessee  Valley  Administration 
(EXH.  14-3)  noted  that  written  operating 
procedures,  if  properly  prepared, 
provide  continuity  and  consistency  to 
the  training  effort.  Related  to  this 
comment,  Thomas  |.  O'Shea  (TR  2/20,  p. 
314)  stated  that  written  procedures  are 
important  in  the  training  of  initial  and 
future  operators  of  powered  platforms, 
since  this  training  method  insures 
training  uniformity  in  an  industry  that 
experiences  a  high  turnover  in 
instructors  and  building  managers  who 
are  responsible  for  the  training. 

A  number  of  commenters  (EXS.  15-18, 
87)  and  hearing  witnesses  (TR  2/19,  p. 
248,  TR  2/20.  p.  463)  stated  that  many  of 
the  manufacturers  of  this  equipment 
provide  operating  manuals  which 
employers  can  use  as  a  basis  for  training 
their  employees.  Some  manufacturers 
(TR  2/20.  p.  502,  EX.  9-13)  conduct  free 
operator  training  programs,  using 
written  work  procedures,  for  employers 
who  purchase  their  equipment.  For 
example,  Becor  Western  (EX.  55),  a  hoist 
manufacturer,  conducts  training 
programs  for  employees  who  use  their 
equipment.  This  company,  which  utilizes 
written  instructions  in  its  training 
program,  claimed  that  no  one  who  had 
ever  gone  through  their  training  program 
had  ever  been  involved  in  an  accident 
involving  their  equipment.  A  platform 
manufacturer.  Spider  Staging  Sales 
Company  (EX.  87),  provides  its 
customers  with  a  written  operating  and 
maintenance  plan  for  the  equipment.  An 
employer  can  utilize  such  a  written  plan 
in  developing  his  own  work  procedures 
for  training  his  employees. 

Several  employw  organizations 
recommended  the  use  of  written  work 
procedures  for  training.  First,  the 
Window  Cleaning  Contractors 
Association  (TR  2/20  p.  463)  strongly, 
supported  the  need  for  written 
instructions  in  employee  training.  This 
Association  stated  that  these 
instructions  should  be  available  to 
employees  at  all  times  should  any 
question  arise  as  work  progresses  on  the 
job  site.  The  Association  also  noted  that 
the  manufacturer  can  supply  much  of 
the  information  needed  to  develop  these 
instructions.  Second,  the  Scaffold 
Industries  Association  (EX.  86)  is 


currently  completing  a  core  training 
program  involving  written  procedures, 
which  will  be  available  to  all  members. 
The  training  program  can  then  be 
supplemented  as  necessary  by 
employers  to  suit  their  own  training 
needs. 

Hoberg  (EX.  88-6)  and  the  Window 
Cleaning  Contractors  Association  (TR  2/ 
20,  p.  463)  suggested  tha  use  of  pictorial 
instructions  when  necessary.  These 
commenters  believed  this  type  of 
instruction  would  be  useful  in 
communicating  with  employees  having  a 
language  disability,  and  with  those 
employees  who  must  be  familiar  with  a 
variety  of  rigging,  operating  and 
inspecting  procedures  for  different 
building  installations. 

No  objections  were  raised  by  any 
commenter  or  hearing  witness  to  the  use 
of  written  work  procedures  in  employee 
training. 

After  consideration  of  the  many 
comments  received  supporting  the 
requirement  for  written  work 
procedures,  OSHA  is  in  agreement  with 
the  commenters  that  this  proposed 
provision  should  be  retained.  In  addition 
to  the  reasons  given  by  the  commenters. 
OSHA  has  a  number  of  other  concerns 
which  support  the  need  for  this 
requirement. 

First,  employees  cannot  be  reasonably 
expected  to  remember  work  procedures 
for  the  rigging,  operation  and  inspection 
of  platforms  with  different  stabilization 
systems  that  are  used  on  a  variety  of 
building  exteriors  and  interiors,  each  of 
which  are  only  maintained  two  or  three 
times  a  year. 

Second,  in  some  areas  of  the  United 
States,  where  the  literacy  rate  and  the 
language  facility  for  operators  is  low,  it 
is  absolutely  necessary  to  provide 
appropriate  communication  materials  in 
a  training  program  for  such  operators. 
Pictorial  instructions,  in  lieu  of  written 
instructions,  may  be  very  useful  in  these 
areas. 

Third,  the  elevated  work  environment 
of  a  powered  platform  operator,  by  its 
very  nature,  can  be  very  hazardous  if 
the  operator  does  not  receive  and  have 
ready  access  to  detailed  instructions  in 
the  safe  operation  of  the  equipment,  and 
is  prepared  to  handle  emergencies"when 
the  occur.  The  record  Indicates  that  a 
lack  of  proper  training  has  directly 
contributed  to  the  death  of  at  least  one 
platform  operator.  An  OSHA 
investigation  (EX.  100-4)  of  a  powered 
platform  fatality  and  the  injury  of 
another  employee  revealed  that  lack  of 
proper  training  was  a  major  factor  in 
causing  the  accident. 

Fourth,  the  potential  is  great  for 
serious  injury  or  death  to  other 
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employees  and  public  individuals  below 
the  platform  due  to  unsafe  practices  or 
equipment  failure. 

OSHA,  therefore,  is  retaining  the 
requirement  that  the  employer  provide 
written  work  procedures  at  paragraph 
(i)(l)(iv)  and  is  adding  the  requirement 
that  employees  be  trained  in  these  work 
procedures  at  paragraph  (i)(l)(ii){D).  In 
addition,  OSHA  is  permitting  the  use  of 
pictorial  methods  of  instruction,  in  Ueu 
of  written  work  procedures,  if  the 
training  of  employees  is  improved 
through  the  use  of  this  method. 

OSHA  is  transferring  the  training 
requirement  for  personal  fall  arrest 
systems  from  proposed  Appendix  D  to 
the  training  section  of  the  standard 
itself,  under  paragraph  (i](l)(ii)(E).  This 
was  done  to  consolidate  all  the  training 
requirements  in  one  section  of  the 
standard.  USTAG  (EX.  8-33)  supported 
the  proposed  requirement  for  employee 
training  in  personal  fall  arrest  systems 
and  recommended  minor  clarifications 
to  the  provision.  OSHA  agrees  with 
these  recommendations  and  these  have 
been  included  in  paragraph  (i)(l)(ii)(e). 

A  large  number  of  commenters  (EXS. 
9-13, 15-8, 15-18)  and  hearing  witnesses 
(TR  2/20,  pp.  26,  55.  495.  500;  TR  2/21. 
pp.  9, 17)  have  suggested  various  means 
by  which  OSHA  should  require  written 
certification  from  the  employer  that  an 
employee  has  satisfactorily  completed 
his  or  her  training.  Becor  Western  (TR  2/ 
20.  p.  500)  and  Douglas  A.  Greenaway 
(EX.  15-8)  have  suggested  that  a 
certificate  should  be  given  to  an 
employee  by  whoever  performs  the 
training.  Leonard  Nork  (TR  2/20,  p.  26) 
suggested  that  a  record  be  kept  of  the 
date  each  employee  was  trained  and  the 
responsible  instructor.  Acme 
Fabricators  Inc.  (EX.  9-13)  suggested 
that  the  employer  bp  responsible  for 
showing  visible  evidence  that  his  or  her 
employees  have  attended  the  necessary 
training  sessions. 

OSIiA  believes  that  the  commenters' 
suggestions  have  merit.  There  is  a 
definite  need  to  insure  that  employees 
have  been  properly  trained  before 
working  on  elevated  platforms,  since 
equipment  failures  and  improper 
operating  practices  can  be  hazardous.  A 
record  of  such  training  is  an  important 
part  of  any  employee  training  program. 
The  record  serves  as  a  basis  for 
determining  the  proficiency  of  operators 
on  the  platforms  they  are  using  for 
maintenance,  as  required  in  paragraph 
(i)(l)(i). 

For  consistency  with  other 
"certification  record"  requirements  used 
in  this  standard,  OSHA  is  requiring  in 
paragraph  (i)(l)(v)  that  the  employer 
certify  in  writing  that  an  employee  has 
received  training  in  the  safe  operation 


and  inspection  of  a  particular  powered 
platform.  The  certification  record  would 
not  prohibit  employers  from  maintaining 
additional  training  records  for  their  own 
use.  Employers  can  comply  with  this 
requirement  in  such  a  way  which  least 
disrupts  their  operation.  The  employer 
may  choose  any  method  deemed  to 
demonstrate  compHance  with  the 
training  requirements  as  long  as  it 
provides  the  identity  of  the  person 
trained,  the  signature  of  the  employer  or 
person  who  conducted  the  training,  and 
the  date  the  training  was  completed. 

Paragraph  (i){2)(i)  addresses  the 
loading  of  powered  platforms.  The  R.  D. 
Werner  Company  Inc.  (EX.  9-34)  noted 
that  the  phrase  "not  be  loaded  in  excess 
of  their  maximum  intended  load  ratings" 
was  ambiguous  and  needed 
clarification.  This  commenter  suggested 
that  the  load  ratings  be  defined  to 
include  the  load  of  the  users  and  any 
material  on  the  platform. 

OSHA  agrees,  and  is  changing  the 
provision  to  require  that  platform  not  be 
loaded  in  excess  of  the  rated  load. 
Paragraph  (i)(2)(ii)  in  the  proposal 
prohibited  employees  from  working  on 
platforms  covered  with"slippery 
materials,  and  it  remains  unchanged  in 
the  Final  Rule. 

In  the  Notice  of  Hearing  (50  FR  48222); 
OSHA  requested  specific  comment  on 
proposed  paragraph  (i)(2)(iii)  which 
required  that  platform  members, 
including  wire  and  synthetic  rope,  be 
shielded  when  a  heat  producing  process 
or  a  corrosive  substance  is  used  for 
maintenance  purposes. 

A  number  of  commenters  (EX.  9-34,  9- 
43;  193, 19C)  and  a  hearing  witness  (TR 
2/20,  p.  263)  stated  that  the  provisions 
were  insufficient  to  address  the  hazards 
for  employees  when  using  a  heat 
producing  process  or  corrosives.  R.  D. 
Werner  Company,  Inc.  (EX.  9-34)  and 
Richard  W.  Hoffman  (TR  2/20,  p.  263) 
recommended  that  employers  should 
follow  the  recommendations  of  qualified 
persons,  such  as  the  manufacturer  of  the 
platform  and  the  producer  of  the 
corrosive  substance,  to  protect  the 
platform  members  and  rope  from 
damage.  R.  D.  Werner  Company,  Inc. 
(EX.  9-34)  also  recommended  that  if  a 
wire  rope  is  contacted  by  a  heat 
producing  process,  it  should  be 
considered  permanently  damaged  and 
should  not  be  used  to  support  platforms. 
Spider  Staging  Sales  Company  (EX.  9- 
43)  and  Hoberg  (EX.  19B)  strongly 
suggested  that  the  platform  be  washed 
down  with  a  neutralizing  solution  if 
acids  or  corrosives  are  used. 

OSHA  is  in  agreement  with  these 
commenters  that  additional  measures 
are  required  to  address  the  hazards 
posed  to  platform  occupants  when  they 


use  corrosives  and  heat  producing 
processes.  Most  of  the  platforms  built 
today  are  made  of  aluminum.  Adda  and 
corrosives  have  a  tendency  to  degrade 
the  heat  treatment  of  the  aluminum.  This 
degradation  greatly  weakens  the 
aluminum  and  makes  it  subject  to 
failure.  It  is  necessary,  therefore,  to  take 
the  necessary  precautions  to  protect  the 
platform  members  as  well  as  the  wire 
rope. 

OSHA,  therefore,  is  revising  the 
proposed  paragraph  (i)(2)(iii)  in  the 
following  manner 

First,  employers  will  be  required  to 
follow  the  recommendations  of  acid  or 
corrosive  substance  producers  and  the 
platform  manufacturers  to  protect  the 
platform  members  and  wire  rope  from 
damage.  If  these  recommendations  are 
not  available,  the  employer  may  obtain 
equivalent  information  from  other 
available  sources.  In  addition,  the 
employer  shall  be  required  to  wash 
down  platforms  with  neutralizing 
solutions  if  exposed  to  acids  or 
corrosives. 

Second,  in  addition  to  protecting 
components  of  a  platform  and  the  wire 
or  synthetic  ropes  when  using  a  heat 
producing  process,  the  employer  shall 
not  use  ropes  which  have  been 
contacted  by  a  heat  producing  process 
to  support  a  platform. 

Paragraphs  (i)(2)(iii)  and  {i)[2)(iv)  in 
the  Final  Rule  address  these  points. 

Proposed  paragraph  (i)(2)(iv)(A) 
prohibited  any  work  activity  on  a 
platform  when  the  wind  velocity  at  the 
platform  level  exceeded  40  miles  per 
hour  (64.3  km/hr).  A  number  of 
commenters  (EX.  9-31,  9-35.  9-37.  87) 
recommended  that  OSHA  change  this 
limitation  to  25  miles  per  hour  (40.2  km/ 
hr).  Leonard  Nork  (TR  2/20,  p.  26)  stated 
that  the  40  miles  per  hour  (64.3  km/hr) 
Hmitation  is  excessive,  unsafe,  and 
unnecessary. 

OSHA  has  considered  these 
comments  in  conjunction  with  other 
changes  made  to  the  proposal  on  the 
subject  of  wind  velocity  at  paragraphs 
(e)(2)(iii)(A)  and  (e)(2)(iii)(C).  The 
proposed  40  miles  per  hour  (64.3  km/hr) 
velocity  limitation  was  intended  to 
serve  as  the  design  basis  for  the 
proposed  14-inch  limit  (355.6  mm)  on 
platform  displacement.  Since  this  14- 
inch  (355.6  mm)  limitation  is  eliminated 
in  the  Final  Rule,  the  associated  wind 
velocity  of  40  miles  per  hour  (64.3  km/ 
hr)  has  also  been  eliminated. 

Accordingly,  OSHA  is  reducing  and 
combining  the  verbiage  in  proposed 
paragraphs  (i)(2)(iv)(A)  and  (B)  by 
prohibiting  work  activity  on  ail 
platforms,  regardless  of  stabilization 
method,  if  the  wind  velocity  exceeds  25 
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miles  per  hour  (40.2  km/hr).  The  25  mile 
per  hour  (40.2  lun/hr]  prohibition  was 
supported  by  commenters  (EX.  2-14,  2- 
22, 2-26, 2-28)  who  responded  to 
questions  raised  on  this  subject  in 
OSHA's  Advance  Notice  of  Proposed 
Rulemaking  (48  FR  6368).  In  addition,  the 
25  mile  per  hour  prohibition  is  also 
supported  in  the  ANSI  A120  draft 
standard— January  1986  (EX.  15-8). 
OSHA  is  permitting  an  exception  to  this 
limit  on  wind  velocity  of  25  miles  per 
hour  (40.2  km/hr)  when  the  occupants 
are  returning  the  platform  to  storage. 
Proposed  paragraphs  (i)(2](iv)(A]  and 
(B)  are  eliminated  and  replaced  with 
renumbered  paragraph  (i)(2)(v)  in  the 
Final  Rule. 

Proposed  paragraph  (i)(2](v]  required 
that  an  anemometer  be  provided  on  the 
building  to  give  information  of  on-site 
wind  velocities  prior  to  using  the 
platform. 

R.  D.  Werner  Company,  Inc.  (EX.  9-34) 
stated  that  it  was  necessary  for  OSHA 
to  define  the  location  of  the  anemometer 
on  the  building,  such  as  the  roof,  mid- 
height  or  ground  level. 

Some  commenters  (EX.  9-30, 19B)  and 
hearing  witnesses  recommended  that  a 
portable  (hand  held)  anemometer  be 
used  by  platform  occupants  rather  than 
relying  on  an  anemometer  located  on 
the  building.  Richard  W.  Hoffman  (EX. 
9-30)  stated  that  it  was  important  to 
measure  the  wind  velocity  at  the  actual 
worksite  while  on  the  platform,  while 
Hoberg  (TR  2/19,  p.  127)  noted  that  roof- 
mounted  anemometers  cannot  be  relied 
on  to  give  accurate  wind  velocity 
readings  for  each  building  face. 

Leonard  Nork  (TR  2/20,  p.  42)  stated 
that,  in  the  absence  of  building 
anemometers,  employees  have  been 
using  portable  (hand  held)  anemometers 
on  platforms  in  New  York  City. 

OSHA  has  considered  the  comments 
addressing  the  issue  of  anemometers 
and  makes  a  number  of  other 
observations.  First,  for  employees  to 
avoid  working  in  winds  in  excess  of  25 
miles  per  hour  (40.2  km/kr),  it  is 
necessary  for  them  to  have  information 
on  wind  velocities  just  prior  to  and 
during  their  work  periods  on  the 
platform.  An  anemometer  on  the  roof  of 
a  building  may  have  littie  or  no 
correlation  to  the  wind  conditions  on 
any  given  face  of  the  building.  It  may 
record  a  much  higher  or  much  lower 
wind  velocity  than  what  is  occurring  at 
a  work  station  area  on  the  building  face. 

Second,  due  to  current  building 
design?  which  include  irregular  shapes 
and  multi-roofs,  one  building  face  and 
elevation  area  could  be  virtually  wind- 
ftee  while  at  another  nearby  building 
face  the  wind  could  be  quite  strong. 


Third,  employers  cannot  rely  only  on 
local  wind  forecasts  as  a  true  measure 
of  the  wind  velocity  at  a  specific 
worksite. 

Fourth,  an  anemometer  moimted  on  a 
platform  would  provide  employees  with 
wind  velocity  information  before  and 
during  any  work  activity  on  a  building 
face. 

OSHA,  therefore,  has  concluded  that 
proposed  paragraph  (i)(2)(v]  should  be 
changed  and  is  requiring  that  an 
anemometer  may  be  permanently 
mounted  on  the  platform  or  it  may  be  a 
portable  (hand  held)  anemometer  which 
is  temporarily  mounted  on  the  platform 
during  the  working  period.  In  addition, 
the  phrase  "on  exterior  installations"  is 
added  since  an  anemometer  would  not 
be  required  for  interior  installations 
(atriums). 

Proposed  paragraph  (i)(2)(v)  is 
replaced  with  renumbered  paragraph 
(i)(2)(vi)  in  the  Final  Rule. 

Paragraph  (i)(2)(vii),  which  addresses 
the  removal  of  unnecessary  tools, 
materials  and  debris  on  a  platform  is 
changed  from  proposed  paragraph 
(i)(2)(vi).  As  noted  previously,  paragraph 
(i)(2)(vii)  incorporates  the  provision 
proposed  in  paragraph  (f)(5)(v)fc). 

Proposed  paragraph  (j)  required 
employees  to  be  protected  by  personal 
fall  arrest  systems  and  referenced  an 
Appendix  to  the  standard  which 
covered  fall  arrest  systems  (originally 
proposed  as  Appendix  D).  Comments 
(EX.  14-1, 14-7. 15-4;  TR  2/19,  pp.  49. 
198.  242;  TR  2/20.  p.  496,  TR  2/21.  p.  146) 
were  received  by  QSHA  on  paragraph 
(j)  and  comments  on  similar  issues  were 
received  on  the  proposed  Appendix  D. 
OSHA  is  addressing  all  of  these  issues 
in  its  response  to  comments  received  on 
the  proposed  Appendix  D  which 
follows.  In  addition,  "Appendix  D"  in 
the  proposal  is  redesignated  as 
"Appendix  C"  in  the  Final  Rule. 

A  new  paragraph  (k)  is  being  added  to 
establish  an  effective  date  of  January  24, 
1990.  Paragraph  (b)  of  the  standard 
provides  for  different  application  of 
S  1910.66  to  new  and  existing 
installations,  depending  on  whether  the 
installations  are  completed  within  180 
days  of  the  effective  date. 

Appendices  1 

The  final  standard  contains  four 
appendices.  Two  of  the  appendices,  A 
and  B,  provide  guidelines  to  assist 
employers  and  employees  to  implement 
provisions  of  the  standard.  Appendix  C 
and  D,  however,  sat  out  mandatory 
provisions.  Appendix  C  sets  out  the 
requirements  for  personal  fall  arrest 
systems,  and  Appendix  D  sets  out  the 
requirements  for  powered  platform 
installations  which  exist  or  are 


completed  no  later  than  180  days 
following  the  effective  date  of  the 
standard,  and  which  were  installed  after 
the  effective  date  of  the  unamended 
standard  (August  27, 1971,  36  FR  10466). 

OSHA  notes  that  none  of  the 
statements  in  Appendices  A  and  B 
should  be  construed  as  imposing  a 
mandatory  requirement  on  employers 
that  is  not  otherwise  imposed  by  the 
standard.  In  addition,  these  appendices 
are  not  intended  to  detract  from  any 
obligation  that  the  standard  imposes. 

Appendix  A 

Some  of  the  guideline  data  in 
proposed  Appendix  A  have  been 
changed  or  new  data  have  been  added 
in  the  fmal  rule.  These  changes  and 
additions  were  based  on  public 
comments  that  were  received  or 
information  that  has  become  available 
to  OSHA  since  the  proposal  was  issued. 

Paragraph  1  describes  the  content  of 
Appendix  A  and  the  options  the 
employer  has  in  complying  with  the 
standard. 

Paragraph  2  (assurance)  was  added  to 
provide  additional  information  for 
employers  to  comply  with  the 
requirements  of  paragraph  (c)  in  the 
Final  Rule  which  required  the  owner  of 
the  installation  to  provide  the  employer 
with  specific  information. 

Paragraph  3  (design  requirements) 
was  added  to  list  some  of  the  design 
criteria  that  a  professional  engineer 
would  use  in  designing  an  installation  as 
required  in  paragraphs  (e)(l)(i)  and 
(fj(l)(i)  in  the  Final  Rule. 

Hoberg  (EX.  19B,  108)  suggested  that 
the  guide  sizes  listed  for  both  internal 
and  external  tie-in  guides  in  the 
proposal  are  too  large  for  standard 
installations  and  should  be  changed  in 
the  Final  Rule  to  a  minimum  of  one  inch 
(25  mm)  deep,  two  inches  (50  mm)  wide, 
with  a  three-quarter  inch  (19  mm)  throat. 
Spider  Staging  Sales  Co.  (EX.  9-43)  also 
suggested  that  a  reduction  in  guide  sizes 
was  warranted. 

OSHA  accepts  this  suggestion  and  is 
changing  these  items  in  Appendix  A  in 
the  Final  Rule  and  renumbering  them  as 
Paragraph  4. 

Hoberg  (EX.  19B)  also  recommended 
that  OSHA  should  point  out  in 
Appendix  A  that  a  poor  design  of 
continuous  tie-in  guides  frequentiy  is  the 
cause  of  a  hazardous  situation  in  the  use 
of  these  units.  OSHA  believes  this 
suggestion  has  merit  and  is  including  a 
reference  to  this  design  problem  in 
Paragraph  4  of  Appendix  A  of  the  Final 
Rule. 

No  comments  were  received  on 
paragraph  5  of  Appendix  A  and  this 
remains  unchanged  in  the  Final  Rule. 
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Paragraph  6,  covering  stabilizer  tie 
lengths,  is  added  in  the  Final  Rule. 
Daigel  (EX.  9-31)  and  Hoberg  (TR  2/19, 
p.  60)  agreed  that  a  stabilizer  tie  should 
be  long  enough  to  affect  the 
predetermined  angulation  of  the 
suspension  cables,  but  that  OSHA 
should  not,  as  proposed,  consider  the 
specific  length  alone  to  be  an  important 
factor  in  maintaining  platform  stability. 
OSHA  accepts  their  recommendation 
that  the  Agency  should  emphasize  the 
need  for  a  stabilizer  tie  that  is  easily 
installed,  and  yet  short  enough  not  to 
become  entangled  in  parts  of  the 
platform. 

Based  on  testimony  and  comment, 
OSHA  agrees  that  Appendix  A  should 
not  list  unique  or  specific  materials  and 
products.  Building  owners  and 
employers  should  have  the  option  of 
selecting  any  type  of  stabilization 
system  which  meets  the  performance 
criteria  and  suits  their  needs. 
Accordingly,  OSHA  is  replacing  specific 
terms  for  components  and  materials 
with  generic  terms  in  Paragraph  7  and 
other  portions  of  Appendix  A. 

General  maintenance  guidelines 
proposed  in  paragraph  8  of  Appendix  A 
are  retained  in  the  Final  Rule  under 
paragraph  9. 

Becor  Western  Inc.  (EX.  9-39) 
recommended  that  OSHA  use 
mandatory  language  in  the  training 
guidelines  provided  in  proposed 
Appendix  A.  For  example,  this 
commenter  recommended  that  OSHA 
require  employers  to  use  on-the-job 
training  and  formal  classroom  training 
rather  than  have  them  consider  the  use 
of  these  training  methods  in  meeting  the 
training  requirement. 

In  response.  OSHA  notes  tiiat  in 
paragraph  (i)(l)(ii),  employers  are 
required  to  train  their  employees  in  the 
safe  operation  of  platforms.  The 
Appendix  provides  guidelines  which  can 
be  used  by  the  employer  in  meeting  this 
performance  requirement.  In  this  way, 
the  employer  has  the  option  of  selecting 
methods  which  are  most  suitable  for 
training  employees  in  meeting  the 
performance  requirement  in  the  specific 
workplace. 

Becor  Western  Inc.  (EX.  9-39)  also 
recommended  that  OSHA  add  a 
requirement  that  the  employer  provide  a 
certificate  of  training  for  employees 
completing  a  training  program.  Without 
this  certificate,  an  employee  would  not 
be  permitted  to  operate  a  platform. 

OSHA  notes,  in  response,  that  in 
paragraph  (i)(l)(i)  it  is  required  that  a 
platform  be  operated  only  by  persons 
who  are  proficient  in  the  operation,  safe 
use  and  inpection  of  the  particular 
powered  platforms  to  be  operated.  The 
employer  is  then  required  to  certify  that 


each  employee  has  been  trained.  These 
requirements  are  utilized.  In  lieu  of  a 
requirement  for  a  training  certificate,  to 
meet  the  goals  of  the  Paperwork 
Reduction  Act. 

OSHA,  therefore,  is  retaining  the 
proposed  training  guidelines  under  item 
10  in  Appendix  A  of  the  Final  Rule.  In 
addition,  the  training  guidelines  are 
emphasizing  the  need  to  include 
employee  instruction  in  handling 
emergencies  at  the  workplace. 

Guidelines  for  determining 
equivalency  in  the  suspension  and 
securing  of  powered  platforms  are 
retained  in  item  11  of  Appendix  A. 

Appendix  B 

Appropriate  changes  are  made  in  the 
text  of  Figures  2  and  3  of  Appendix  B  to 
ensure  consistency  with  relevant 
sections  of  the  standard. 

Appendix  C 

Paragraph  (j)  of  the  powered  platform 
standard,  §  1910.66(j),  requires 
employees  on  powered  platforms  to  be 
protected  by  personal  fall  arrest 
systems,  meeting  the  requirements  of 
Appendix  C,  Section  I  of  this  standard. 

Appendix  C,  Section  I  establishes 
mandatory  criteria  and  test  methods  for 
personal  fall  arrest  systems.  Section  11 
sets  out  test  methods  which  may  be 
used  to  show  compliance  with  certain 
criteria  in  Section  I.  Section  III  of  the 
Appendix  provides  non-mandatory 
guidelines  for  employers  to  use  in 
complying  with  the  proposed  criteria. 

Appendix  C  is  technologically  feasible 
because  it  requires  the  use  of  personal 
fall  protection  systems  that  are  already 
in  use  by  many  window  washer  and 
exterior  building  maintenance 
contractors.  The  performance  criteria  for 
personal  fall  protection  components  and 
systems  are  criteria  that  are  well- 
established  for  manufacturers  of  this 
equipment. 

OSHA  has  received  a  number  of 
comments  and  testimony  on  the 
proposed  Appendix.  The  following 
discussion  summarizes  this  body  of 
comments  and  testimony  relative  to 
Appendix  C  and  identifies  the  changes 
to  the  proposal  which  have  been  made 
in  this  final  rule  and  gives  OSHA's 
reasons  for  the  changes.  It  should  be 
noted  that  this  Appendix  (Appendix  C) 
had  been  proposed  as  Appendix  D. 

All  comments  and  testimony  received 
on  the  fall  protection  Appendix 
supported  requirements  that  would 
protect  employees  on  powered 
platforms  fi-om  fall  hazards.  Two 
commenters  recommended  a  separate 
standard  (EXS.  8-14, 8-21),  but 
supported  the  requirements  in  the 
proposed  Appendix.  Although  OSHA 


has  placed  fall  protection  requirements 
in  a  separate  appendix,  this  in  no  way 
indicates  that  the  fall  protection 
requirements  are  less  important  than 
others  pertaining  to  powered  platform 
workers.  The  reasons  for  placing  these 
requirements  in  an  Appendix  to  the  final 
rule  relate  to  OSHA's  intention  to 
develop  a  generic  fall  protection 
equipment  standard  for  general  industry 
in  the  future.  These  reasons  are 
discussed  further  in  the  summary  and 
explanation  of  the  scope  and  application 
paragrfiph  of  Appendix  C  (paragraph 
(a))  below. 

One  participant  (EX.  9-31)  questioned 
whether  proposing  to  place  the  fall 
protection  rules  in  an  Appendix  would 
limit  rulemaking  participation  by 
equipment  designers  and  manufacturers. 
It  should  be  noted,  however,  that  the 
trade  association  representing 
manufacturers  of  personal  fall 
protection  equipment,  other  equipment 
manufacturers,  and  the  U.S.  Technical 
Advisory  Group  on  Personal  Equipment 
for  Protection  Against  Falling,  ISO/ 
TC94/SC4,  all  participated  in  this 
rulemaking  by  providing  comments  and 
testimony  on  proposed  Appendix  D. 
Therefore,  OSHA  believes  that 
substantial  public  participation  has 
taken  place.  Further,  although  OSHA 
plans  to  develop  a  separate  "generic" 
standard  for  personal  fall  protection 
equipment  (see  Item  1539  (RIN:  1218- 
AA48)  of  the  Semi-Annual  Regulatory 
Agenda  (52  FR  40527.  October  26, 1987)), 
the  Agency  has  determined  that  it  is 
necessary  at  this  time  to  provide 
requirements  and  performance  criteria 
for  personal  fall  protection  equipment 
used  on  powered  platforms  to  protect 
employees  from  fall  hazards  while 
working  from  these  platforms,  because 
of  the  significant  risks  of  fall  hazards 
faced  by  such  employees. 

OSHA  has  considered  alternative 
approaches  suggested  by  participants. 
The  United  States  Technical  Advisory 
Group,  an  advisory  group  representing 
Government  and  private  interests  on 
personal  equipment  for  protection 
against  falling,  ISO/TC94/SC4  (USTAG) 
recommended  a  "substitute"  appendix 
which,  unlike  the  proposed  appendix 
that  only  specified  significant  design 
criteria  and  overall  "system" 
requirements,  would  define  components 
and  subsystems  of  personal  fall  arrest 
systems,  and  recommended  that  specific 
requirements  be  provided  for  these,  as 
well  as  for  the  complete  system  (EX.  8- 
33).  While  OSHA  does  not  object  to  this 
approach  in  theory,  it  cannot  be 
accomplished  until  requirements  and 
standards  for  all  such  components  and 
subsystems  have  been  developed  and 
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validated.  The  USTAG  did  not 
recommend  the  actual  requirements  and 
test  methods  for  components  in  their 
"substitute"  appendix.  There  are  no 
American  National  Standards,  or  other 
national  consensus  standards  which 
include  requirements  for  aU  the 
components  and  subsystems 
recommended  for  inclusion  by  the 
USTAG. 

OSHA  believes  that  it  is  not 
necessary  to  establish  detailed 
requirements  and  test  methods  for  all 
components  and  subsystems  of  a  fall 
protection  system  in  order  to  provide 
employee  safety.  The  requirements  set 
forth  in  Appendix  C  establish  the 
performance  criteria  for  the  overall 
system  as  the  employee  would  use  it. 
OSHA  believes  that  this  will  assure 
employee  safety  without  addressing  the 
specifics  of  all  components.  It  should  be 
noted  that  OSHA's  approach  in 
Appendix  C  does  not  preclude  the  future 
development  of  requirements  for 
components,  which  could  be 
accomplished  by  voluntary  standards 
writing  bodies.  OSHA's  systems 
approach  is  consistent  with  the 
approach  currently  taken  in  existing 
voluntary  standards  for  personal  fall 
protection  equipment. 

Paragraph  (a)  of  Section  I,  scope, 
states  Siat  this  section  includes  the 
requirements  for  personal  fall  arrest 
systems  required  for  use  by  all 
employees  using  powered  platforms. 
OSHA  has  determined  that  the 
provisions  in  Appendix  C.  Section  I, 
contain  appropriate  requirements  for 
personal  fall  arrest  systems  used  by 
employees  working  on  powered 
platforms,  based  on  the  record  of  this 
rulemaking.  As  noted  earlier,  however, 
the  Agency  is  also  currently  developing 
a  "generic"  proposed  rule  which  will 
provide  criteria  for  such  fall  arrest 
systems  wherever  they  are  used  in 
general  industry.  The  comments  and 
data  on  fall  arrest  systems  which  were 
submitted  to  the  record  of  the  powered 
platforms  rulemaking  are  also  being 
used  in  the  development  of  the  generic 
rule.  OSHA  anticipates  that  the 
provisions  on  personal  fall  arrest 
systems  in  Appendix  C.  Section  I.  of  the 
powered  platforms  standard  will  be 
consistent  with  the  proposed 
requirements  for  those  systems  in  the 
proposed  generic  rule. 

Ultimately.  OSHA  intends  to  apply 
the  generic  rule  to  all  uses  of  personal 
fall  arrest  systems  in  general  industry, 
including  powered  platforms. 
Accordingly,  the  rulemaking  on  the 
generic  rule  will  raise  the  issue  of 
whether  Appendix  C.  Section  I,  should 
be  superseded  by  the  generic 


requirements.  One  of  the  reasons  for 
placing  the  fall  arrest  system 
requirements  for  powered  platforms  in  a 
mandatory  appendix  instead  of  in  the 
text  of  the  standard  itself  was  to 
facilitate  its  replacement  in  the  future. 
Should  OSHA  later  decide  to  apply  the 
generic  rule,  the  deletion  of  the 
appendix  would  not  involve  detailed 
reworking  of  the  regulatory  text  in  the 
powered  platforms  standard. 

Paragraph  (b)  of  Section  I  sets  out 
definitions  for  terms  used  in  Appendix 
C.  OSHA  is  using  the  term  "anchorage" 
rather  than  "fixed  anchorage"  as 
proposed.  The  rulemaking  considered 
whether  requirements  for  anchorages 
should  be  included  In  the  criteria  for 
personal  fall  arrest  systems.  USTAG 
recommended  that  flie  topic  of 
anchorages  be  the  subject  of  a  separate 
standard  for  the  voluntary  standards 
community  to  address  and  for  OSHA  to 
then  reference  (EX.  8-33).  At  this  time 
there  are  no  separate  voluntary 
standards  for  anchorages,  so  OSHA 
cannot  rely  on  then  for  a  proper  and 
safe  anchorage.  OSHA  disagrees  with 
USTAG's  view  that  an  anchorage  is  not 
part  of  the  personal  fall  arrest  system, 
since  without  an  anchorage  the 
equipment  will  not  function  to  arrest  a 
fall.  OSHA  notes  abo  that  the 
equipment  manufacturer,  although 
usually  not  directly  supplying  the 
anchorage,  can  specify  what  anchorage 
is  necessary  to  have  the  overall  system 
function  properly.  Dr.  Nigel  Ellis  in  his 
written  testimony  {EX.  15-20)  agrees 
with  OSHA  that  tlie  anchorage  is  part  of 
the  personal  fall  protection  system. 

Several  comments  were  received  on 
the  definition  of  "body  belt"  (EXS.  8-14, 
8-21.  8-33).  All  comments  suggested 
deleting  a  reference  to  additional 
optional  straps  around  the  rib  cage 
because  it  would  combine  two  different 
types  of  equipment,  i.e.,  body  belts  and 
chest-waist  harnesses,  into  one 
definition.  OSHA  agrees  with  these 
comments  and  has  deleted  the  reference 
to  the  secondary  straps. 

One  comment  was  received  on  the 
definition  of  "buckle"  (EX.  8-33)  which 
suggested  that  the  term  was  superfluous, 
and  should  be  addressed  in  a  separate 
national  consensus  standard  for  body 
support  systems.  OSHA  disagrees  since 
the  term  is  used  in  the  OSHA  standard 
and  there  is  not  yat  a  national 
consensus  standard  for  body  support 
systems  which  includes  this  term.  This 
definition  has  not  been  changed  in  the 
final  standard. 

One  comment  vras  received  on  the 
definition  of  "competent  person"  (EX.  8- 
33)  which  recommended  that  such  a 
person  must  have  technical  competency 


on  more  than  just  components.  OSHA 
agrees  with  this  comment  and  has 
revised  the  definition  in  the  final 
standard  to  require  knowledge  in  the 
complete  system,  its  application  and  its 
use.  The  definition  is  similar  to  the 
definition  of  the  same  term  in  the 
powered  platform  standard,  but  is  more 
specific  as  it  relates  to  fall  protection. 

OSHA  is  replacing  the  proposed  term 
"hardware"  with  the  term  "connector." 
Two  comments  stated  that  "hardware" 
was  too  broad  and  one  suggested  that 
the  term  "connector"  be  used  instead 
(EXS.  8-21,  8-33).  OSHA  agrees  with 
these  suggestions,  notes  that 
"connector"  connotes  the  specific 
function  at  issue,  has  deleted  the  term 
"hardware,"  replaced  it  with  the  term 
"connector"  and  has  ejqDanded  the 
definition. 

Comments  were  received  on  the 
definition  of  "deceleration  device"  (EXS. 
8-33, 15-20).  It  was  suggested  that  this 
term  be  eliminated  and  replaced  with 
three  terms,  "fall  arrester,"  "energy 
absorber,"  and  "self-retracting  lifeline/ 
lanyard"  because  the  examples  listed  by 
OSHA  in  its  proposed  definition  of 
deceleration  device  serve  varying 
combinations  of  the  fuaction  of  these 
three  suggested  components.  In 
particular,  it  was  pointed  out  that  a  rope 
grab  may  or  may  not  serve  to  dissipate  a 
substantial  amount  of  energy  in  and  of 
itself.  The  distinction  that  the 
commenter  was  making  was  that  some 
components  of  the  system  were  "fall 
arresters"  (purpose  to  stop  a  fall),  others 
were  "energ>'  absorbers"  (purpose  to 
brake  a  fall  more  comfortably),  and 
others  were  "self-retracting  lifeline/ 
lanyards"  (purpose  to  take  slack  out  of 
the  lifeline  or  lanyard  to  minimize  free 
fall).  OSHA  notes  however,  that  it  is 
difficult  to  clearly  separate  all 
components  into  these  three  suggested 
categories  since  fall  arrest  (stopping) 
and  energy  absorption  (braking)  are 
closely  related.  In  addition,  many  self- 
retracting  lifeline/lanyards  serve  all 
three  functions  very  wtell  (a  condition 
which  the  commenter  labels  as  a 
"subsystem"  or  "hybrid  component"). 
OSHA  believes  that  the  only  practical 
way  to  accomplish  what  is  suggested 
would  be  to  have  test  methods  and 
criteria  for  each  of  the  three  component 
functions.  However,  at  this  time,  there 
are  no  national  consensus  standards  or 
other  accepted  criteria  for  any  of  the 
three  which  OSHA  could  propose  to 
adopt. 

In  addition.  OSHA's  approach  in  the 
final  standard  is  to  address  personal  fall 
arrest  equipment  on  a  system  basis. 
Therefore,  OSHA  doefs  not  have 
separate  requirements  for  "fall 
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arrestors."  "energy  absorbers"  and 
"self-retracting  hfeline/lanyards" 
because  it  is  the  performance  of  the 
complete  system,  as  assembled,  which  is 
regulated  by  the  OSHA  standard. 
OSHA's  final  standard  does  not 
preclude  the  voluntary  standards 
writing  bodies  from  developing  design 
standards  for  all  of  the  various 
components  and  is  supportive  of  this 
imdertaking.  OSHA  notes  that 
manufacturers  may  advertise  specific 
attributes  of  deceleration  devices,  such 
as  low  arresting  forces  (shock  absorbing 
qualities)  and  stopping  distance 
(arresting  qualities). 

OSHA  has.  however,  used  the 
commenters'  suggestions  to  clarify  the 
definition  of  "deceleration  device."  as 
well  as.  further  clarify  the  test  methods 
applicable  to  the  various  assembled 
systems.  This  is  discussed  further 
below. 

Several  comments  were  received  on 
the  proposed  definition  for  "deceleration 
distance"  (EXS.  8-14.  8-33. 15-20). 
Concern  was  expressed  by  all 
commenters  that  it  was  only  possible  to 
evaluate  the  stopping  distance  for  the 
device  itself  once  it  was  activated. 
OSHA  agrees  with  these  comments  and 
has  revised  the  definition  of 
deceleration  distance  to  exclude  lifeline 
elongation  and  any  free  fall  distance 
which  occurs  before  the  device  is 
activated.  In  addition,  suggestions  for 
clarification  of  the  definition  were 
accepted. 

OSHA  has  added  a  definition  for 
"equivalent"  to  clarify  the  meaning  of 
this  term  as  used  in  paragraph  (c)(1). 
which  provides  for  connectors  made  of 
equivalent  materials  to  those  made  of 
drop  forged,  pressed  or  formed  steel. 
"Equivalent"  is  defined  to  mean 
alternative  designs,  materials  or 
methods  to  protect  against  a  hazard 
which  the  employer  can  demonstrate 
will  provide  an  equal  or  greater  degree 
of  safety  for  employees  than  the 
methods,  materials  or  designs  specified 
in  the  standard. 

Comments  received  on  the  proposed 
definition  of  "force  factor"  (EXS.  8-33, 
15-20.  8-4.  8-27. 15-10)  and  testimony 
presented  (2/19-258.  2/21-128.  2/21-140- 
142,  2/21-38,  39, 44,  45,  46)  all  suggest 
that  the  term  "force  factor"  is  confusing, 
even  to  systems  experts,  and  that  it 
would  not  be  needed  if  the  factor  was 
incorporated  into  the  test  methods. 
OSHA  agrees  with  these  comments  and 
is  deleting  the  term  "force  factor"  from 
the  final  standard,  but  is  incorporating 
the  concept  in  the  test  methods  in 
Section  n. 

One  comment  was  received  on  the 
proposed  definition  of  free  fall  (EX.  8- 
33)  suggesting  that  the  phrase  "personal 


fall  arrest  system"  should  he  used  as 
well  as  the  definition  being  further 
clarified  to  define  when  the  free  fall 
period  ends.  OSHA  agrees  with  this 
suggestion  and  has  revised  the 
definition  of  free  fall  accordingly. 

A  comment  was  received  on  Uie 
proposed  definition  of  "free  fall 
distance"  (EX.  8-33)  which  provided 
suggestions  for  clarification.  OSHA 
agrees  with  this  suggestion  and  has 
revised  the  definition  of  free  fall 
distance  accordingly,  so  that  it  is  clear 
which  extensions  of  equipment  are 
excluded. 

A  commenter  (EX.  8-33)  pointed  out 
that  the  proposed  definition  of  body 
harness  neglected  to  mention  the  pelvis 
as  an  important  body  support  member 
and  suggested  a  revised  definition. 
OSHA  agrees  with  the  suggestion  and 
has  revised  the  definition  of  body 
harness  accordingly. 

USTAG  (EX.  8-33)  commented  that 
the  terms  "lanyard,"  "lifeline."  and  "tie- 
ofT'  which  are  used  throughout  the 
proposed  standard  are  not  defined  and 
suggested  that  definitions  be  added  for 
these  terms.  OSHA  notes  that  the  terms 
"rope  grab"  and  "self-retracting  lifeline/ 
lanyard"  which  were  used  in  the 
proposed  standard  werti  also  not 
defined.  OSHA  believes  that  all  these 
terms  should  be  defined  and  has  added 
definitions  for  each  of  the  five  terms  in 
the  final  standard  based  on  USTAG's 
comments. 

Two  comments  were  received  on  the 
proposed  definition  of  "personal  fall 
arrest  system"  (EX.  8-21.  8-33).  Both 
suggested  revisions  to  clarify  the 
definition,  and  one  recommended 
excluding  "anchorages"  from  the 
definition.  As  discussed  above.  OSHA 
has  determined  that  inclusion  of 
anchorages  in  the  system  is  proper. 
OSHA  agrees  with  the  other  suggestions 
for  clarification,  and  has  revised  the 
definition  of  personal  fall  arrest  system 
accordingly. 

USTAG  (EX.  8-33.  2/21-39) 
recommended  that  a  definition  for 
qualified  person  be  added  since  it  is 
their  belief  that  a  quaUfied  person  is 
necessary  for  designing  or  selecting 
horizontal  lifelines.  Another  commenter 
(EX.  15-20)  recommended  that  a 
definition  of  qualified  person  be  added 
and  used  in  anchorage  design.  OSHA 
agrees  with  these  comments  and  has 
added  the  suggested  definition,  which  is 
consistent  with  other  OSHA  definitions. 

Many  comments  (EX.  8-14,  8-21,  8-27. 
8-33),  and  testimony  (2/19-253,  259.  2/ 
21-38. 47. 128)  were  received  on  "snap- 
hook."  Suggestions  were  received  to 
better  define  snap-hooks,  distinguishing 
between  locking  and  non-locking  snap- 
hooks.  OSHA  agrees  with  the 


suggestions  for  a  more  comprehensive 
definition  and  has  revised  Uie  definition 
of  snap-hook  accordingly. 

USTAG  commented  (EX.  8-33)  that 
the  term  "strength  factor,"  like  the  term 
"force  factor,"  was  useful  in  theoretical 
discussion  but  confusing  when  used  in 
the  standard.  OSHA  agrees  vnth  this 
comment  and  has  deleted  the  terms 
"strength  factor"  and  "force  factor"  from 
the  definitions  and  final  standard,  but 
has  incorporated  them  into  paragraph 
(d)(l)(iv)  by  requiring  that  personal  fall 
arrest  systems  withstand  twice  the 
potential  impact  load. 

USTAG  commented  (EX.  8-33)  that 
the  term  "total  fall  distance"  should  be 
revised  to  make  it  clear  that  lanyard 
extension  is  included  in  deceleration 
distance.  OSHA  agrees  with  this 
comment.  However,  for  clarity,  OSHA 
has  decided  to  use  the  term 
"deceleration  distance"  in  the 
performance  requirements  and  has 
deleted  the  term  "total  fall  distance" 
from  the  final  standard. 

Paragraph  (c)(1),  like  the  proposal, 
requires  that  connectors  be  drop  forged, 
pressed  or  formed  steel,  or  equivalent 
materials.  Two  comments  stated  that 
OSHA  should  require  components  to 
meet  specific  tests  rather  dian  specify 
design  processing  and  materials  (EX.  8- 
21.  8-33).  However,  tests  have  not  been 
submitted  which  would  assure  the 
integrity  of  the  hardware  components. 
Therefore,  OSHA  is  relying  on 
specifications  which  were  taken,  in  part, 
from  the  OSHA  Construction  Standards 
(29  CFR  1926.104(e))  on  personal  fall 
arrest  equipment.  OSHA's  experience  is 
that  these  criteria  conform  to  industry 
practice  and  that  conforming 
components  are  reliable.  OSHA  has 
limited  this  requirement  to  connectors 
(critical  load  bearing  hardware)  and  has 
also  allowed  these  components  to  be 
made  of  equivalent  materials.  Thus. 
OSHA  believes  that  the  requirement 
now  addresses  the  proper  components 
and  is  not  overly  restrictive  since 
equivalent  materials  are  permitted. 

A  commenter  (EX.  8-33)  suggested 
that  paragraph  (c)(2]  require  that 
hardware  meet  the  AST^  Salt  Spray 
Test  Standard  to  evaluate  whether  it  is 
corrosion-resistant  as  required  by  the 
provision.  OSHA  believes,  however, 
that  components  made  of  inherently 
corrosion-resistant  materials,  such  as 
those  cadmium  plated,  are  widely 
acknowledged  and  do  not  need  testing. 
Therefore,  OSHA  has  retained  the 
requirement  as  proposed,  with  the 
exception  of  changing  the  term 
"hardware"  to  "connectors"  for  the 
reasons  discussed  above  (see  discussion 
of  connector  definition). 


31448  Federal  Register  /  Vol.  54.  No.  144  /  Friday.  July  28.  1989  /  Rules  and  Regulations 


Paragraphs  (c)  (3).  (5).  (6).  and  (10) 
contain,  among  other  criteria,  various 
limits  expressed  in  pounds  and 
kilonewtons.  For  example,  the  breaking 
strength  of  lifelines  and  lanyards  in 
tension  is  required  to  be  a  minimum  of 
5,000  pounds  (22.2  kNl-  These  limits  are 
based  on  the  general  requirement,  taken 
from  the  ANSI  AlO.14-1975  Standard, 
that  a  personal  fall  arrest  system  have 
an  arresting  force  not  to  exceed  10  times 
gravity.  Assuming  a  worker  design 
wei^t  of  250  pounds  (113  kg],  the 
maximum  permitted  force  would  be 
2,500  pounds  (11.1  kN]  (250x10=  2,500), 
Applying  a  safety  factor  of  at  least  two 
for  the  components  of  the  personal  fall 
arrest  system,  these  components  must 
then  have  a  minimum  strength  of  5,000 
pounds  (22.2  kN).  which  is  the  basis  for 
the  strength  requirements  in  these 
paragraphs.  (The  test  methods  contained 
in  Section  II  of  Appendix  C  may  be  used 
to  demonstrate  that  the  assembled 
personal  fall  arrest  system  also 
maintains  a  safety  factor  of  at  least 
two.) 

In  reviewing  the  strength  and  force 
requirements  of  paragraphs  (c)(3],  (c)(5], 
(c)(8).  (c)(9).  (c)(10).  and  (d)(1),  the 
reader  will  note  that  four  of  the 
provisions  require  a  strength  of  5,000 
pounds  (22.2  kN).  one  provision 
(paragraph  (c)(9))  requires  a  safety 
factor  of  at  least  two  to  one,  and  another 
provision  (paragraph  (d)(1))  requires  the 
system  limit  arresting  forces  to  900 
nounds  (4  kN)  for  body  belts  and  1,800 
pounds  (8  kN)  for  body  harnesses. 

At  a  glance,  it  may  appear  that  there 
may  be  some  inconsistencies  in  these 
requirements.  For  example,  applying  a 
safety  factor  of  two  to  one  to  the 
arresting  force  limit  for  harnesses  yields 
3,600  pounds  (16  kN)  (2x1,800),  which  is 
significantly  less  than  the  5,000  pounds 
(22.2  kN)  required  for  other  components, 
such  as  lanyards.  However,  even  though 
the  arresting  force  would  not  exceed 
1,800  poimds  (8  kN),  the  higher  strength 
requirements  of  5,000  pounds  (22.2  kN) 
for  components  of  the  system  are 
necessary  because  other  factors  affect 
the  strength  required  for  these 
components. 

OSHA  observes  that  comments  and 
testimony  presented  by  USTAG 
supported  lowering  the  arresting  force 
limits  from  those  contained  in  the 
proposal,  while  at  the  same  time 
supporting  the  higher  strength  limits  (as 
proposed)  for  components,  such  as 
lanyards  and  snap-hooks.  OSHA  agrees 
with  USTAG's  comments  that,  even 
though  the  arresting  force  would  not 
exceed  1.800  pounds  (8  kN],  the  higher 
strength  requirements  of  5,000  pounds 
(22.2  kN]  for  components  of  the  system 


are  necessary  because  other  factors 
affect  the  strength  required  for  these 
components.  For  instance,  if  knots  are 
tied  in  lanyards  or  lifelines  the  strength 
may  be  reduced  by  one-half.  Also,  if 
lanyards  or  lifelines  strike  the  edge  of 
materials  or  obstrucBons  during  fall 
arrest,  the  cutting  action  on  these 
components  can  be  sustained  by  the 
larger  diameter,  stronger  ropes  that 
would  be  required  to  achieve  the  higher 
strength  requirement.  Similarly,  if  snap- 
hooks  and  dee-rings  strike  objects 
during  fall  arrest,  th«  higher  strength 
will  be  needed  to  prevent  failure  of  the 
components  due  to  loading  in  other  than 
simple  tensile  loading  (such  as  shear 
loading).  The  rationale  for  the  lower 
arresting  forces  in  paragraph  (d)(1)  is 
discussed  below. 

One  commenter  (BX.  8-33), 
recommended  that  the  tensile  strength 
of  hfehnes  and  lanytrds,  proposed  as 
5,000  pounds  (22.2  kN)  breaking  strength. 
be  evaluated  using  Federal  Standard  191 
Test  Method  6015  or  6016.  OSHA  does 
not  believe  that  a  specific  test  procedure 
for  breaking  strength  needs  to  be 
specified  since  all  test  procedures  used 
by  manufacturers  and  associations  for 
rating  breaking  strength  adequately 
evaluated  these  components.  Therefore, 
OSHA  has  adopted  the  proposed 
wording,  unchanged  for  the  final 
standard  in  paragraph  {c)(3). 

Several  comments  were  received  on 
paragraph  (c)(4]  (EXS.  8-21,  8-24,  8-27, 
8-33, 15-20)  regarding  the  strength  and 
method  for  measuring  the  strength  of 
self-retracting  lifeline/lanyard  devices. 
The  comments  pointed  out  that  in  their 
experience  many  self-retracting  lifeline/ 
lanyard  devices  do  not  sustain  the 
proposed  force  of  3,000  pounds  without 
the  brake  slipping.  This  slipping  is  a  part 
of  the  design  of  the  devices  to  reduce 
fall  arrest  forces  to  a  safe  level.  Thus, 
OSHA  has  revised  paragraph  (c)(4]  in 
the  final  standard  to  require  the 
components  of  self-retracting  lifeline/ 
lanyard  devices  to  sustain  a  load  of 
3,000  pounds  (13.3  kN)  with  the  lifeline 
or  lanyard  in  the  fully  extended 
position.  The  lower  strength  requirement 
of  3,000  pounds  (13.3  kN)  is  based  on 
permitting  a  very  limited  free  fall 
distance  while  maiotaining  a  safety 
factor  of  at  least  two. 

USTAG  (8-33)  recommended  that 
energy  absorbers  used  as  separate 
system  components  be  capable  of 
sustaining  a  minimiun  tensile  load  of 
5,000  pounds  (22.2  kN)  when  fully 
extended.  OSHA  agrees  with  this 
comment  as  it  applies  to  rip-stitch 
lanyards,  tearing  and  deforming 
lanyards,  and  self-retracting  lifelines 
and  lanyards  which  do  not  limit  free  fall 


distance  to  two  feet  (0.6t  m)  or  less,  and 
has  added  this  requirement  for  these 
deceleration  devices  as  paragraph  (c)(5) 
in  the  final  standard. 

Comments  and  testimony  received  on 
proposed  paragraph  (c)($)  (EXS.  8-33, 
15-20,  36,  2/21-52,  75,  76,  91, 143) 
discussed  whether  or  not  100  percent 
proof-testing  (testing  each  part  before 
use)  of  snap-hooks  and  dee-rings  is 
necessary  to  assure  that  the  proposed 
requirement  for  a  tensile  strength  of 
5,000  pounds  (22.2  kN)  is  met.  OSHA's 
intent  is  to  require  that  snap-hooks  and 
dee-rings  not  fail  to  a  degree  that  they 
will  not  sustain  a  load  of  5.000  pounds 
(22.2  kN).  Thus,  permanent  deformation 
of  the  components  is  allowed  provided 
the  part  can  still  support  the  load. 
Commenters  were  not  concerned  with 
this  strength  requirement,  but  rather  that 
heat  treating  and  other  manufacturing 
processes  be  properly  followed.  USTAG 
(8-33,  2/21-39)  and  a  manufacturer  of 
dee-rings  and  snap-hooks  (2/21-75,  76) 
recommended  that  100  percent  proof 
testing  of  these  components  at  a  reduced 
load,  allowing  no  permanent 
deformation  or  loss  of  function,  be 
added  to  the  strength  requirement  to 
assure  that  the  strength  requirement  is 
met,  since  it  was  their  experience  that 
the  heat  treating  and  other 
manufacturing  processes  used  for  these 
parts  did  not  always  result  in  the 
desired  strength  of  the  parts  (which 
when  proof  tested  showed  some  parts  to 
be  only  half  their  intended  strength). 
OSHA  agrees  with  this  recommendation 
and  has  retained  the  strength 
requirement  in  paragraph  (c)(6)  as 
proposed,  and  added  a  new  requirement 
in  paragraph  (c)(7)  which  requires  proof- 
testing  of  snap-hooks  and  dee-rings. 
Therefore,  these  components  would 
need  to  be  spotchecked  at  a  strength  of 
5,000  pounds  (22.2  kN)  allowing 
permanent  deformatioa  and  100  percent 
checked  at  a  strength  of  3.600  pounds  (16 
kN)  allowing  no  permanent  deformation 
or  loss  of  function. 

Many  comments  (EXB.  8-14,  8-21,  8- 
27,  8-33, 15-10, 15-20,  36j  and  much 
testimony  (EXS.  2/1^253,  2/21-38,  47, 
117, 129, 142)  were  received  on  snap- 
hook  design.  USTAG,  as  well  as  other 
individual  commenters,  recommended 
that  only  locking  snap-hooks  be  allowed 
due  to  the  possibility  of  non-locking 
snap-hooks  becoming  accidentally 
disengaged  diuring  use.  A  number  of 
accidents  involving  accidental 
disengagement  ("roll-out")  were  cited  in 
support  of  this  position  (EX.  8-33).  The 
Industrial  Safety  Equipment  Association 
(ISEA)  and  several  other  commenters 
argued  that  locking  snap-hooks  would 
not  always  prevent  "roll-out."  In 
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addition,  they  pointed  out  that  non- 
locking snap-hooks  can  be  used  safely 
as  long  as  they  are  used  properly  (EX. 
36).  In  particular,  it  was  explained  that  a 
non-lodcing  snap-hook  must  be  matched 
with  a  dimensionally  compatible 
attachment  Several  commenters 
expressed  the  opinion  that  a  locking 
snap-hook  may  also  disengage  if  used 
with  an  incompatible  connection.  There 
is  no  evidence  suggesting  that  locking 
snap-hooks  have  accidentally 
disengaged.  In  addition,  comments  and 
testimony  received  (EXS.  8-33,  30,  8-27, 
2/19-259,  2/21-38,  47, 117, 129, 142) 
clearly  supported  a  position  that  locking 
snap-hooks  were  superior  to  non-locking 
snap-hooks  in  minimizing  "roll-out" 
accidents. 

However,  OSHA  believes  that  the 
record  shows  that  non-locking  snap- 
hooks  can  be  used  safely,  but  only  with 
dimensionally  compatible  attachments 
(2/19-254,  259).  The  use  of 
dimensionally  incompatible  attachments 
with  non-locking  hooks  is  not 
acceptable  because  that  practice 
increases  the  likelihood  that  the  snap- 
hook  will  become  disengaged.  (A 
dimensionally  compatible  combination 
is  one  where  the  diameter  of  the  dee- 
ring  to  which  a  snap-hook  is  attached  is 
greater  than  the  inside  length  of  the 
snap-hook  measured  from  the  bottom 
(hinged  end)  of  the  snap-hook  keeper  to 
the  inside  curve  of  the  top  of  the  snap- 
hook,  so  that  no  matter  how  the  dee-ring 
is  positioned  or  moves  (rolls)  with  the 
snap-hook  attached,  the  dee-ring  cannot 
touch  the  outside  of  the  keeper  so  as  to 
depress  it  open.)  By  contrast,  OSHA 
believes  that  locking  snap-hooks  can  be 
designed  to  prevent  "roll-out"  even  if 
connected  to  incompatible  attachments. 
Therefore,  OSHA  has  added  a  provision 
to  the  final  standard  in  paragraph  (c)(8) 
which  requires  that  snap-hooks  have 
compatible  dimensions  in  relation  to  the 
member  to  which  they  are  connected  so 
as  to  prevent  unintentional 
disengagement  of  the  snap-hook  by 
depression  of  \he  snap-hook  keeper  by 
the  connected  member,  or  they  shall  be 
a  locking  type  snap-hook  designed  to 
prevent  disengagement  of  the  snap-hook 
by  the  contact  of  the  snap-hook  keeper 
by  the  connected  member. 

Sieveral  comments  (EXS.  8-4,  8-27,  8- 
33, 15-20,  2/21-39)  were  received  on 
proposed  paragraph  (c)(6)  and  (c)(7) 
concerning  horizontal  lifelines,  and 
anchorages.  These  comments  were 
concerned  about  the  difficulty  in 
designing  horizontal  lifelines  which 
coidd  support  5,000  pounds  (22.2  kN)  per 
employee  and  the  lack  of  a  margin  of 
safety  in  the  proposed  requirement  for 
anchorage  strength.  Several  of  these 


commenters  recommended  that 
anchorages  and  horizontal  lifelines  be 
selected  or  designed  by  a  qualified 
person.  USTAG  recommended  feat  the 
strength  of  anchorages  be  a  minimum  of 
twice  the  potential  dynamic  loading 
force  if  certified  by  a  qualified  person. 
5,000  pounds  (22.2  kN)  strength  if  not 
certified.  USTAG  also  recommended 
that  horizontal  lifelines  be  designed  by 
qualified  persons.  OSHA  agrees  in 
principle  with  these  comments  and  has 
revised  its  provisions  dealing  with 
horizontal  lifelines  and  anchorages  so 
that  a  qualified  person  is  involved  in  the 
design  and  use  of  horizontal  lifelines. 
Paragraph  (c)(9)  in  the  final  standard 
requires  horizontal  lifelines  to  be 
designed,  installed  and  used  as  a  part  of 
a  complete  personal  fall  arrest  system 
which  maintains  a  safety  factor  of  at 
least  two,  under  the  supervision  of  a 
qualified  person.  Paragraph  (c)(10) 
requires  anchorages  to  be  capable  of 
supporting  a  minimum  load  of  5,000 
pound  (22.2  kN)  per  employee  attached, 
or  be  designed,  installed  and  used  as 
part  of  a  complete  personal  fall  arrest 
system  under  the  supervision  of  a 
qualified  person  and  maintaining  a 
safety  factor  of  a  least  two. 

USTAG  (EX.  8-33)  recommended  that 
ropes  and  straps  used  in  lanyards, 
lifelines,  and  strength  components  of 
body  belts  and  body  harnesses  be  made 
from  sjTithetic  fibers.  This 
recommendation  was  made  because  the 
strength  of  natural  fiber  rope  is  not 
reliable  or  predictable  as  it  ages  during 
use.  In  addition,  the  strength 
deterioration  of  this  type  of  rope  is  not 
obvious  nor  always  detectable  during 
inspection.  OSHA's  information  (EX.  11- 
2)  confixms  this  recommendation  and 
the  Agency  has  added  a  new 
requirement  in  paragraph  (c)(ll)  of  the 
final  standard  to  address  this  subject. 

A  significant  volume  of  testimony  and 
comments  was  received  on  proposed 
paragraph  (d)  which  contains  the 
criteria  for  system  performance. 
OSHA  proposed  in  paragraphs 
I(d)(l)(i)  and  I  {e)(3)  of  Appendix  D  (now 
Appendix  C)  to  allow  body  belts  to  be 
used  for  up  to  a  six  foot  (1.8  m)  free  fall 
distance  and  up  to  a  force  limit  of  10 
times  the  worker's  weight  (10  gn)  or 
1,800  pounds  (8  kN]  whichever  is  less  (50 
FR  2890).  This  was  consistent  with  ANSI 
AlO.14-1975  (EX.  11-1),  and  a  NBS 
report  (EX.  11-2).  OSHA  noted, 
however,  that  the  variances  and  the 
compUance  directive  (SID.  1-3.3]  issued 
to  allow  intermittent  stabilization 
systems  for  powered  platforms  required 
body  harnesses  to  be  used,  rather  than 
body  belts.  Also,  fee  draft  ISO  standard 
woiild  restrict  fee  use  of  body  belts  in 


fall  arrest  systems,  and  allow  only  body 
harnesses  (EX.  11-3). 

At  fee  time  of  fee  proposal,  OSHA 
also  dted  a  study  (EX.  11-4]  which 
concluded  feat  body  lielts  should  be 
prohibited  because  of  feeir  injury 
potential. 

Recommended  limitations  on  fee  use 
of  body  belts  were  also  cited.  'Hiey 
included  two  concepts:  (1)  Imposing  a 
force  Hmit,  expressed  in  pounds,  on  fee 
use  of  body  belts  and  (2)  allowing  body 
belts  to  be  used  only  for  free  falls  of  up 
to  a  specified  distance,  commonly  two 
feet  (0.6  m]  (EXS.  11-5, 11-6). 

After  review  of  the  comments  and 
testimony  relating  to  feese  issues  as 
discussed  further  below.  OSHA  has 
decided  feat  body  belts  may  be  used 
when  the  fall  arrest  system  of  which 
they  are  a  part  limits  maximum  arresting 
force  on  an  employee  to  900  pounds  (4 
kN]  (paragraph  (d)(l](i)).  Thus,  fee  final 
rule  has  reduced  the  amount  of  arresting 
force  permitted  by  half,  from  1,800  to  900 
pounds  (8  kN-4  kN).  OSHA  beheves 
that  fee  final  rule  will  protect  employees 
against  significant  injury  stemming  from 
the  use  of  body  belts  and  feat  a  total 
restriction  on  the  use  of  body  belts  is 
unnecessary. 

The  reasons  and  evidence  for  these 
findings  are  as  follows: 

OSHA  beUeves  that  fee  proper  use  of 
body  belts,  by  trained  personnel  and 
subject  to  fee  restrictions  in  feis 
appendix,  is  safe.  Evidence  concerning 
injury  potential  of  using  body  belts, 
OSHA  believes,  relates  to  fee  improper 
use,  or  use  under  preventable  unsafe 
conditions.  For  example,  experiments  of 
Dr.  Maurice  Amphoux  were 
characterized  as  showing  feat  fee  use  of 
body  belts  is  damaging,  because  fee 
loads  are  concentrated  on  one  strap  (see 
EXS.  2/21-42).  These  studies  found  feat 
prolonged  suspension  could  result  in 
injury.  However,  since  OSHA  has 
provided  for  prompt  rescue  (paragraph 
(e)(8]],  and  in  light  of  ofeer  testimony 
showing  the  safe  use  of  body  belts  in 
such  conditions,  OSHA  believes  feat  no 
inherent  and  inevitable  damage  flows 
merely  from  fee  use  of  body  belts. 
Testimony  from  Dr.  Nigel  Hlis,  also 
supported  the  proper  use  of  body  belts 
for  fall  arrest  wife  limitations 
concerning  suspension  distance  and 
rescue  time  (EXS.  2/21-123). 

Systematic  evidence  on  fee  injury 
potential  of  body  belt  use,  based  on 
actual  use  analysis  was  not  available. 
Since  in  the  past  fall  protection  has 
been  provided  for  fee  most  part  by  fee 
use  of  body  belts  rafeer  fean  harnesses, 
many  participants  testified  generally  on 
their  Imowledge  of  fee  performance  of 
belts  and  of  fee  inherent  safety  of  using 
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belts.  Leonard  Nork,  a  representative  of 
two  unions  whose  members  use 
powered  platforms,  testiHed  that  body 
belts  are  used  just  about  exclusively  in 
the  State  of  New  York  on  powered 
platforms  (EXS.  3/2(M6].  Mr.  Nork 
further  stated  that  in  over  30  years  he 
did  not  know  of  any  fatality  caused  by 
the  use  of  a  body  bait  (EXS.  3/20-48). 
Other  participants  testified  of  incidents 
where  body  belts  allegedly  caused 
injury,  but  first  hand  luiowledge  was 
lacking  (EXS.  2/21-123).  Mr.  Nork  also 
noted  that  there  was  worker  resistance 
to  the  use  of  body  harnesses  because 
they  "find  them  very,  very 
cumbersome." 

The  Agency  agrees  with  Mr.  Nork  that 
the  degree  of  comfort  provided  by 
various  systems  is  not  relevant  if  "it  can 
be  demonstrated  clearly  that  one  system 
provides  a  greater  measure  of  safety  for 
workers"  (see  EXS.  3/20-48).  However, 
the  evidence  on  this  record  shows  that 
belts  can  provide  equivalent  safety  to 
harnesses  when  properly  used,  and  the 
standard  establishes  the  condition  under 
which  OSHA  believes  that  such  safety 
can  be  provided. 

As  stated  above,  OSHA  has 
determined  that  body  belt  use  must  not 
exceed  certain  arrest  force  limitations. 
At  the  time  of  the  proposal,  OSHA 
believed  that  body  belts  could  be  safely 
used  up  to  a  force  Umit  of  10  times  the 
worker's  weight  or  1,800  pounds  [8  kN] 
whichever  is  less.  OSHA  based  this 
proposed  limitation  on  the  current  ANSI 
standard  (AlO.14-1975,  EX.  11-2),  and  an 
NBS  Report  (EX.  11-2). 

Various  participants  supported 
different  limitations:  The  Industrial 
Safety  Equipment  Association  (ISEA) 
supported  OSHA's  proposed  arresting 
force  limitations.  USTAG  recommended 
that  body  belts  be  permitted  only  for 
work  positioning  and  climbing 
protection.  Even  with  such  a  limitation 
on  use,  USTAG  recommended  that 
maximum  arrest  force  for  body  belts  not 
exceed  900  pounds.  USTAG  stated  that 
"empirical  data  from  impact  loading  of 
humans  and  animals  suggests  that  injury 
threshold  may  be  in  the  neighborhood  of 
10  g's  or  even  lower  depending  on  (many 
variables)"  (EX.  8-33).  USTAG  cited 
British  standards  which  restrict  the  use 
of  body  belts  to  5  g's  for  a  180  pound  (82 
kg)  person  (the  equivalent  of  900  pounds 
(4  kN)  of  force). 

Based  on  the  record,  OSHA  agrees 
with  USTAG  that  a  maximum  arresting 
force  of  1,800  pounds  (8  kN)  is 
acceptable  when  using  a  body  harness 
but  not  acceptable  when  using  a  body 
belt.  OSHA.  therefore,  is  adopting  the 
USTAG  recommendation  of  a  maximum 
force  of  900  pounds  (4  kN)  as  used  in 
paragraphs  (d)(l)(i)  and  (d)(l)(ii)  of  the 


final  standard.  OSHA  notes  that 
USTAG's  recommendation  applied  to 
the  maximum  permitted  force  for 
positioning  systems,  not  to  fall  arrest 
equipment.  OSHA  believes,  however, 
that  there  is  no  reason  to  distinguish 
these  applications  in  terms  of  the 
permitted  force  limit. 

OSHA  also  proposed  to  limit  body 
belt  use  to  a  six  foot  (1.8  m]  free  fall 
distance,  and  has  retained  this  provision 
in  paragraph  (e)(3)  that  requires  the 
rigging  of  personal  fall  arrest  systems  to 
limit  free  falls  to  six  feet  (1.8  m)  or  less. 
OSHA  believes  that  the  comments  and 
testimony  in  the  record  have  not 
identified  free  fall  distance  alone  as  a 
causative  element  in  injuries  during  fall 
arrest  using  body  belts.  Rather,  the 
amount  of  time  an  employee  is 
suspended,  and  the  degree  of  force 
impacted  on  a  fallen  employee  app'  ar  to 
be  the  primary  critical  causative  factors. 
As  stated  above,  OSHA  has  addressed 
both  of  these  critical  factors  separately 
in  the  standard.  With  the  general  system 
limitation  on  free  fall  distance  set  at  six 
feet  (1.8  m),  an  arrest  force  limitation  of 
900  pounds  (4  kN),  and  a  requirement  for 
prompt  rescue,  OSHA  believes  that 
employees  will  be  protected  from  injury 
from  the  use  of  body  belts. 

In  addressing  the  method  of 
expressing  arresting  force  limits,  nearly 
all  comments  (EXS.  »-4,  8-27.  8-29,  8-32, 
8-33)  and  hearing  testimony  (EXS.  2/19- 
259,  2/21-39.  2/21-117,  2/21-118,  2/21- 
127,  2/21-128)  provided  their 
recommendations  in- terms  of  pounds 
(kN)  arresting  force  rather  than 
acceleration  of  gravity.  To  avoid 
confusion,  OSHA  is  also  expressing  the 
limits  of  arresting  force  in  paragraph 
(d)(l)(i)  in  terms  of  pounds  (kN)  force. 

"The  proposal  would  have  required  a 
personal  fall  arrest  system  to  bring  an 
employee  to  a  complete  stop,  with  a 
deceleration  distance  of  42  inches  (1.07 
m]  or  less  (proposed  (d](l)(ii]]. 
Comments  (EXS.  8-24,  8-14)  were 
received  on  this  proposed  requirement. 
One  commenter  (EX.  8-24) 
recommended  that  the  system,  "bring  an 
employee  to  a  complete  stop  within  72 
inches  plus  the  length  of  the  lanyard 
from  the  original  position  of  the  rope 
grip  before  a  fall  occxu-s.  This  will  allow 
for  a  shock  absorber  to  open  up  to  a 
distance  of  60  inches,  and  for  a  travel  of 
the  rope  grip  of  12  inches  as  it  closes  its 
grip  onto  the  rope."  Another  commenter 
stated,  "the  42  inch  deceleration 
distance  may  be  applicable  to  rope 
grabs  and  deceleration  devices,  but  is 
too  restrictive  when  applied  to  an  entire 
"personal  fall  arrest  system."  This 
conunenter  pointed  out  that  stretch  of 
the  lifeline  alone  could  exceed  42 
inches.  OSHA  agrees  in  principle  with 


these  comments  and,  as  previously 
discussed,  has  revised  the  definition  of 
"deceleration  distance"  so  that  the  42 
inches  (1.07  m]  of  deceleration  distance 
relates  only  to  the  operation  of  the 
deceleration  device  itself  (by  excluding 
the  free  fall  and  lifeline  elongation 
distances).  Unpbstructed  travel  of  the 
device  or  rope  grab  before  it  activates 
would  be  considered  free  fall  distance. 
In  addition,  a  shock  absorber  which 
opens  to  an  overall  length  of  60  inches 
(1.52  m)  would  not  be  prohibited, 
provided  the  distance  daring 
deceleration  (while  the  shock  absorber 
stretches,  rips,  tears,  elongates,  etc.), 
does  not  exceed  42  inches  (1.07  m). 
OSHA  has  retained  the  proposed 
requirement  and  editorially  revised  it  as 
paragraph  (d](l](iii]  of  the  final 
standard. 

The  proposal  would  have  required  a 
personal  fall  arrest  system  to  contain  a 
"strength  factor"  of  not  less  than  two  to 
one,  based  on  a  design  weight  of  250 
pounds  (113  kg)  per  employee  (proposed 
(d)(l)(iiij).  As  discussed  previously 
under  the  definition  of  "strength  factor;" 
the  term  "strength  factor"  and  its  use  in 
the  proposed  standard  are  unnecessarily 
confusing  (EXS.  8-27, 8-33)  and 
therefore,  OSHA  has  eliminated  this 
term.  The  intent  of  this  requirement  was 
to  require  personal  fall  arrest  systems  to 
have  a  safety  factor  of  at  least  two  in 
their  design.  The  proposed  requirement 
has  been  replaced  by  a  new 
requirement,  paragraph  (d)(l)(iv),  in  the 
final  standard,  which  requires  that 
personal  fall  arrest  systems  have 
sufficient  strength  to  withstand  twice 
the  potential  impact  energy  of  an 
employee  free  falling  a  distance  of  six 
feet  (1.8  m),  or  the  free  fall  distance 
permitted  by  the  system.  The  strength 
test  in  section  II  includes  the  necessary 
test  weights  and  drop  distances  to 
assure  a  strength  factor  of  at  least  two. 

Paragraph  (d)(2)  states  that  personal 
fall  arrest  systems  which  meet  the  tests 
contained  in  section  II  of  this  appendix 
would  be  considered  as  complying  with 
the  proposed  provisions  (d)(l)(i)  through 
(d)(l)(iv).  Two  comments  (EXS.  8-14,  8- 
33)  were  received  on  this  proposed 
requirement.  One  commenter  suggested 
that  other  tests  may  be  substituted  if 
they  provide  equal  protection  when  it  is 
not  possible  (such  as  physical  geometry 
of  the  systems)  to  run  the  tests  in 
section  II.  USTAG  recommended  that 
test  procedures  in  voluntary  consensus 
standards  be  utilized,  or  if  not  available, 
testing  be  performed  "in  accordance 
with  written  test  procedures  of  an 
accredited  testing  laboratory." 

USTAG  also  suggested  that  the  test 
required  be  correlated  to  specific 
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requirements  in  section  I  and  that  the 
test  methods  be  mandatory  (EX.  2/21- 
38). 

In  addressing  the  suggestions  of 
USTAG  and  others,  OSHA  notes  that 
with  the  definitions  added,  and  the  test 
methods  revised  and  clarified  in  the 
final  standard  (as  discussed  below), 
there  is  no  confusion  as  to  which  test 
methods  apply  to  different  types  of 
personal  fall  arrest  systems.  Also,  as 
discussed  earlier,  there  are  presently  no 
applicable  finalized  consensus 
standards  which  OSHA  could  reference 
for  testing.  Additionally,  no  submissions 
to  this  record  concerning  written  test 
procedures  developed  by  U.S. 
laboratories  for  the  types  of  equipment 
covered  by  the  OSHA  standard  were 
made,  and  OSHA  has  no  independent 
knowledge  of  such  test  procedures. 

OSHA  also  agrees  w^ith  the 
commenter  who  stated  that  the 
reference  to  test  methods  in  section  II 
for  the  provisions  in  paragraphs  (d)(l)(i) 
through  (d)(l)(iv)  of  the  final  standard 
should  not  be  restrictive.  The  standard 
does  not  require  that  the  performance 
criteria  in  paragraphs  (d)(1)  (i)  through 
(iv)  be  met  using  the  test  methods  in 
section  II;  it  merely  recognizes  systems 
which  meet  those  tests  as  being  in 
compliance  with  those  paragraphs. 
Other  test  methods  may  be  used 
provided  that  they  demonstrate 
compliance  with  the  standard.  OSHA 
envisions  such  methods  being  developed 
by  a  wide  range  of  sources,  including 
consensus  groups  and  testing 
laboratories.  The  standard  would  allow 
the  use  of  appropriate  voluntary 
standards  and  test  methods  for  personal 
fall  arrest  systems  once  they  are 
completed.  Accordingly,  OSHA  is 
retaining  paragraph  (d)(2)  as  paragraph 
(d)(2)(i)  in  the  final  standard  which 
states  only  that  personal  fall  arrest 
systems  which  meet  the  tests  contained 
in  section  11  of  this  appendix  shall  be 
considered  as  complying  with  the 
provisions  of  paragraphs  (d)(l)(i) 
through  (d)(l)(iv).  However,  the  final 
rule  also  states  that  such  compliance  is 
assumed  only  when  the  system  is  used 
by  employees  having  a  combined  person 
and  tool  weight  of  less  than  310  pounds 
(140  kg).  OSHA  has  added  this 
maximum  weight  limitation  so  that  the 
acceptable  limits  inherent  in  the 
specified  test  methods  for  strength  and 
force  will  not  be  exceeded. 

Dr.  Nigel  Ellis  in  his  comments  (EX. 
15-20)  and  testimony  (EXS.  2/21-142, 
143)  expressed  concern  in  relating  test 
weights  to  human  weights.  OSHA 
agrees  that  the  limitations  of  the  test 
procedures  should  be  clearly  stated  to 
eliminate  any  confusion  as  to  their 


applicability  to  heavy  workers  and  has 
revised  the  proposal  accordingly  by 
limitiRg  the  applicability  of  the  test 
criteria  and  protocols  to  employees 
having  a  combined  person  and  tool 
weight  of  310  pounds  (140  kg]  or  less.  In 
addition,  OSHA  has  added  paragraph 
(d)(2)(ii)  to  the  final  standard  which 
states  that  systems  used  for  employees 
having  combined  person  and  tool 
weights  of  310  pounds  (140  kg)  or  greater 
may  be  considered  as  meeting 
paragraphs  (d){l)(i)  through  (d)(l)(iv) 
provided  that  the  criteria  and  protocols 
are  modified  appropriately  to  provide 
proper  protection  for  these  heavier 
weights.  The  test  methods  in  section  II 
of  this  appendix  can  be  used  for 
evaluating  systems  for  use  with  heavier 
weights  by  increasing  the  test  weights, 
reducing  the  permitted  arresting  force 
hmits,  or  other  appropriate 
modifications  to  account  for  the  heavier 
worker  weights,  provided  the 
requirements  of  paragraphs  (d)(l)(i) 
through  (d)(l)(iv)  are  met. 

Proposed  paragraph  (e)  contains 
requirements  for  the  care  and  use  of 
personal  fall  arrest  systems. 

One  comment  (EX.  8-33)  was  received 
on  proposed  paragraphs  (e)(1),  (e)(2), 
and  (e)(6).  However,  all  of  the  comments 
and  testimony  received  (EXS.  8-14,  8-21. 
8-27,  8-33, 15-10. 15-20.  36,  2/19-253, 
259.  2/21-38, 47. 117, 129. 142)  relative  to 
locking  and  non-locking  snap  hooks 
discussed  previously  is  indirectly 
applicable  to  these  proposed 
requirements  which  would  prohibit 
snap-hooks  being  connected  to  loops  in 
webbing  lanyards  and  to  each  other. 
USTAG  suggested  the  following 
substitute  provision, 

snap-hooks  of  the  non-locking  type  shall  not 
be  engaged  to  webbing,  rope  or  wire  rope;  to 
each  other,  to  a  dee-ring  to  which  another 
enap-hook  or  other  connector  is  attached;  to 
a  horizontal  lifeline;  or  to  any  object  which  is 
incompatibly  shaped  or  dimensioned  in 
relation  to  the  snap-honk  such  that 
unintentional  disengagement  could  occur. 

OSHA  agrees  in  principle  with  this 
suggestion,  however,  other  comments 
and  testimony  expressed  the  viewpoint 
that  compatibility  of  the  dimensions  of 
attachments  can  also  be  important  when 
locking  snap-hooks  are  used.  Therefore, 
OSHA  is  revising  proposed  paragraphs 
(e)(1),  (e)(2)  and  (e)(6)  to  become 
paragraph  (e)(1)  in  the  final  standard 
which  requires  that  unless  of  a  locking- 
tv'pe  which  would  prevent  unintentional 
(Usengagement.  snap-hooks  shall  not  be 
used  for  these  connections. 

Several  comments  (EXS.  8-2. 8-24) 
were  received  which  suggested  that  rope 
grabs  used  on  horizontal  lifelines  on 
scaffolds  which  might  become  vertical. 


be  of  a  type  that  would  lock  in  dAa 
direction  on  die  lifeline.  OSHA  agrees 
with  this  suggestion  and  has  added  a 
provision  in  paragraph  (e)(2)  of  the  final 
standard  which  requires  that  devices 
used  to  connect  to  a  horizontal  lifeline 
which  may  become  a  vertical  lifeline 
(such  as  a  horizontal  lifeline  on  a 
scaffold  becoming  vertical  if  the  scaffold 
support  at  one  end  fails)  be  capable  of 
locking  in  either  direction  on  the  lifeline. 
Two  conunents  (EXS.  8-21,  8-33)  were 
received  on  proposed  paragraph  (eK3). 
The  intent  of  the  requirement  is  that  the 
personal  fall  arrest  system  be  rigged  so 
that  an  employee  will  not  experience 
more  than  six  feet  (U  m)  of  free  fall  and 
be  stopped  by  the  system  before  hitting 
the  ground  or  other  surfaces  which  may 
be  under  the  employee.  It  was  suggested 
that  the  provision  prohibit  contact  tvith 
an  "obstruction."  OSHA  believes, 
however,  that  since  many  objects,  such 
as  a  wall  or  a  scaffold  itselt  mi^t  be 
considered  "obstructions."  adding  the 
recommended  language  may  make  use 
of  the  personal  fall  arrest  system 
impracticable  because  some  contact 
with  these  objects  may  be  unavoidable. 
USTAG  suggested  that  this  proposed 
requirement  be  revised  to  limit  free  fall 
distance  to  two  feet  (0.61  m)  or  less  if  a 
body  belt  or  chest-waist  harness  is  used. 
As  discussed  above,  OSHA  does  not 
agree  that  this  farther  limitation  of  free 
fall  is  necessary  because  the  record 
does  not  show  that  free  fall  distance  by 
itself  will  cause  injiu^.  Therefore.  OSHA 
is  adopting  paragraph  (e)(3]  as  proposed 
in  the  final  standard. 

USTAG  commented  (EX.  8-33)  on 
proposed  paragraph  (e)(4)  suggesting 
that  the  provision  be  revised  to  read. 
"Body  support  components  in  personal 
fall  arrest  systems  shall  be  worn  with 
the  connecting  subsystem  attached  to 
the  fall  arrest  attachment  located 
dorsally,  near  shoulder  level  in  the  case 
of  harnesses,  and  in  the  center  of  the 
wearer's  back  in  the  case  of  body  bells." 
OSHA  agrees  vrith  the  intent  of  this 
suggestion  and  has  revised  the  provision 
to  require  that  personal  fall  arrest 
systems  be  worn  with  the  attachment 
point  of  the  body  belt  located  in  the 
center  of  the  wearer's  back,  and  the 
attachment  point  of  the  body  harness 
located  in  the  center  of  the  wearer's 
back  near  shoulder  level  or  above  the 
wearer's  head.  This  requirement  is 
paragraph  (e)(4)  of  the  final  standard. 

USTAG  supported  (EX.  8->33) 
proposed  paragraphs  (e)(5)  and  (e)(7)  as 
proposed.  No  other  specific  suggestions 
for  revision  were  received.  OSHA  is 
adopting  proposed  paragraphs  (eK5)  and 
(e)(7),  without  change  because  they 
state  fundamental  principles  of 
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employee  safety  desired  for  personal  fall 
arrest  systems.  They  appear  as 
paragraphs  (e](5)  and  (e)(6), 
respectively,  in  the  final  standard. 

As  discussed  under  proposed 
paragraph  (e)(1),  proposed  paragraph 
(e)(6)  has  been  incorporated  into 
paragraph  (e)(1)  of  the  final  standard. 

Two  comments  (EXS.  8-21, 8-33)  were 
received  on  proposed  paragraph  (e)(8) 
relating  to  "impact  loading."  One 
commenter  suggested  that  vertical 
hfelines  subjected  to  impact  loading  of 
two  feet  (0.61  m)  or  less  should  not  be 
required  to  be  removed  from  service  and 
inspected  by  a  competent  person  before 
reuse.  In  addition,  it  was  suggested  that 
personal  fall  arrest  systems  subjected  to 
impact  loading  be  returned  to  the 
manufacturer  for  inspection,  since  the 
commenter  felt  that  the  competent 
person  may  not  be  able  to  assess  the 
extent  of  damage  and  suitability  for 
reuse.  USTAG  supported  the  provision 
as  proposed,  however,  and  suggested 
adding  an  additional  sentence  to  read, 
"In  all  cases,  the  manufacturer's 
instructions  shall  not  be  relaxed." 
OSHA  disagrees  that  impact  loading  of 
vertical  Ufelines  by  impacts  caused  by 
free  falls  of  two  feet  (0.61  m)  or  less 
should  be  exempted  since  the  arresting 
forces  may  not  be  directly  related  to  free 
fall  distance.  Depending  on  the  system, 
an  arrest  of  a  two  foot  (0.61  m]  free  fall 
of  an  employee  could  result  in 
significant  impact  loading.  OSHA  also 
disagrees  that  systems  need  to  be 
returned  to  the  manufacturer  for  proper 
evaluation,  since,  by  definition,  a 
competent  person  is  "capable  of 
identifying  hazardous  or  dangerous 
conditions  in  any  personal  fall  arrest 
system  or  any  component  thereof,  as 
well  as  in  their  application  and  use  with 
related  equipment."  OSHA  also  believes 
that  the  USTAG  suggestion  not  to  relax 
manufacturer's  instructions  is  part  of  the 
competent  person's  responsibilities. 
Accordingly,  OSHA  is  adopting 
proposed  paragraph  (e)(8],  unchanged, 
as  paragraph  (e)(7)  of  the  final  standard. 

Several  comments  (EXS.  8-33, 15-20] 
and  testimony  (EXS.  2/21-125,  2/21-42) 
expressed  concern  about  the  need  for 
prompt  rescue  following  fall  arrest, 
especially  when  body  belts  are  used, 
since  prolonged  suspension  may  be 
harmful  to  employees.  OSHA  agrees 
with  these  comments  and  has  added 
paragraph  (e)(8)  to  the  final  standard 
which  will  require  assurance  from  the 
employer  that  he/she  can  provide  for 
prompt  rescue  of  employees  in  the  event 
of  a  fall.  If  an  employee  is  able  to  self- 
rescue  after  a  fall,  the  employer  would 
meet  this  requirement.  The  intent  of  this 
provision  is  that  the  employer  evaluate 


the  potential  for  fall  arrest  and  that 
rescue  support  be  provided  in  a  timely 
manner  to  avoid  long  periods  of  post  fall 
suspension.  When  it  is  not  possible  to 
evaluate  self-rescue  capability  in 
advance,  prudent  employers  should 
assume  that  employees  will  need  rescue 
assistance  and  accordingly  be  prepared 
to  offer  it. 

USTAG  commented  (EX.  8-33)  on 
proposed  paragraph  (e)(9)  of  Appendix 
C  supporting  the  proposed  requirement 
for  employee  training  and  offering 
suggested  clarifications  to  the  provision. 
OSHA  agrees  with  these 
recommendations,  however,  it  has 
revised  paragraph  (e)(9)  of  Appendix  C 
of  the  Final  Rule  to  reference  the 
training  provisions  of  paragraph 
1910.66{i)(l)  and  included  USTAG's 
recommendations  in  Appendix  C  of  the 
standard.  The  final  rule  requires  that 
before  an  employee  uses  a  specific 
system,  that  he/she  be  trained  in  the  use 
of  that  system.  If  a  component  is 
changed,  he/she  must  be  instructed  on 
the  change. 

Proposed  paragraph  (f)  contains  a 
requirement  for  the  inspection  of 
personal  fall  arrest  systems  prior  to 
each  use.  Comments  received  (EXS.  8- 
13,  8-33)  were  supportive  of  this 
provision.  USTAG  suggested  that 
inspection  for  function,  as  well  as 
strength,  be  a  criterion  for  inspections. 
OSHA  agrees  with  this  recommendation 
and  has  revised  paragraph  (f)  of  the 
final  standard  accordingly. 

Section  II  of  Appendix  C  provides  test 
methods  for  manufacturer  and  employer 
use  in  evaluating  whether  personal  fall 
arrest  systems  meet  the  criteria  set  out 
in  paragraph  (d)(1).  Tests  have  been 
included  for  evaluatfaig  the  strength,  the 
arrest  force,  and  the  proper  operation  of 
the  systems.  These  test  methods  are 
non-mandatory,  and  other  tests  may  be 
used  to  evaluate  the  system. 

USTAG  recommended  that  the  tests 
included  in  the  proposed  standard  be 
mandatory.  OSHA  does  not  believe  that 
specific  tests  need  to  be  mandatory, 
since  OSHA  believes  that  as  long  as  the 
requirements  (i.e.,  for  strength,  force, 
maximum  fall  distance,  etc.)  in  section  I 
of  the  final  standard  are  properly  tested 
and  met,  the  systems  will  provide  proper 
protection.  The  test  methods  are 
included  as  one  means  of  determining 
the  system's  ability  to  meet  the 
requirements.  In  addition,  most 
employers  are  not  equipped  to  perform 
these  tests  or  other  appropriate  tests.  In 
most  cases,  sample  testing  will  be 
performed  by  equipment  manufacturers. 
OSHA  anticipates  that  most  employers 
will  rely  on  manufacturers  of  their  fall 
protection  systems  to  provide  the 


necessary  information  to  assure 
compliance  with  the  standard. 

A  number  of  other  comments  (EXS.  8- 
4,  8-24,  8-14,  8-21,  8-33, 15-20, 15-10) 
and  testimony  (EXS.  2/1B-254,  2/21-38, 
44, 118, 130)  were  received  on  this 
section.  One  commenter  expressed 
concern  that  the  frequency  response  of 
the  test  equipment  was  not  stated  in  the 
test  procedures  and  recommended  a 
frequency  response  of  1,000  Hz.  Another 
commenter  recommended  that  the 
average  forces  be  used  with  a  frequency 
response  of  1,000  Hz,  or  alternatively 
that  the  peak  force  be  used  with  a 
frequency  response  of  100  Hz.  Mr.  H. 
Crawford  of  the  National  Engineering 
Laboratory,  East  Kilbridge,  Glasgow,  in 
his  February  13, 1986,  letter,  cited 
difficulties  with  using  a  frequency 
response  of  1,000  Hz  because  of 
resonant  frequencies  in  the  tost  rig  (EX. 
107).  OSHA  has  reviewed  the 
information  on  frequency  response  and 
has  decided  to  add  a  frequency 
response  requirement  of  120  Hz  for  load 
measuring  instrumentation  to  the  test 
procedures.  OSHA  bclief.'es  that  this 
frequency  response  will  eliminate 
difficulties  with  the  test  rg  and 
equipment,  as  well  as  irisure  that  forces 
of  durations  which  may  be  harmful  to 
employees  are  measured. 

USTAG  recommended  that  testing, 
"*  *  *  be  in  accordance  with  test 
procedures  set  forth  in  applicable 
approved  consensus  standards  written 
and  maintained  in  a  view  of  this 
standard  and  its  amendments."  As 
discussed  above,  at  present  there  are  no 
approved  consensus  standards  for 
personal  fall  arrest  equipment  which 
OSHA  could  use  or  adopt.  USTAG  also 
commented  that  the  proposed  terms 
"force  factor"  and  "streagth  factor" 
were  confusing.  As  discussed  in 
definitions,  above,  OSHA  has 
eliminated  these  terms  from  the  final 
standard.  By  so  doing,  these  factors 
have  been  incorporated  into  the  test 
methods  of  the  final  standard.  In  the 
force  test,  the  force  factor  of  1.4  has 
been  applied  to  the  test  force  limits  so 
that  the  force  limits  on  the  human  body 
of  900  pounds  (4  Kn)  and  1,800  pounds  (8 
Kn)  for  body  belts  and  body  harnesses 
in  the  final  standard,  as  recommended 
by  USTAG,  become  1,280  pounds  (5.6 
Kn)  and  2,520  pounds  (11.2  Kn) 
respectively,  in  the  test  procedures 
(which  use  a  rigid  test  weight).  The  force 
factor  is  essentially  a  conversion  factor 
which  is  used  to  convert  the  human 
force  limits  to  equivalent  force  limits 
when  rigid  test  weights  are  used.  This 
factor  is  necessary  to  properly  relate 
test  forces  to  forces  experienced  by 
humans  during  fall  arrest.  In  the  strength 
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test,  a  strength  factor  of  two,  which  is 
conunon  industry  practice,  has  been 
used  to  determine  the  test  weight  and 
free  fall  distances  the  test  weight  is  to 
be  dropped  to  achieve  a  strength  safety 
factor  of  at  least  two  for  the  various 
personal  fall  arrest  systems. 

Dr.  ElUs,  in  his  testimony, 
rcconmiended  replacing  the  proposed 
OSHA  strength  and  force  tests  with  a 
single  test  using  a  300  pound  (135  kg) 
test  weight  dropped  6  feet  (1.8  m)  for  all 
personal  fall  arrest  systems  except 
retracting  lanyard/lifeline  systems 
designed  to  limit  free  fall  to  two  feet  (.61 
m)  or  less,  where  the  drop  distance 
would  be  four  feet  (1.2  m).  A  test  force 
limit  of  1,800  pounds  (8  Kn)  was  also 
recommended  for  body  harnesses  (body 
belts  were  not  considered  in  this 
suggestion).  OSHA  explored  the 
possibility  of  using  this  suggestion  (or  a 
similar  approach)  at  the  hearings  during 
questioning  of  other  hearing  participants 
(EXS.  2/21-46, 131, 132, 140-142). 
Although  the  goal  of  a  single  test  was 
supported,  the  feasibiHty  and  details  of 
such  a  test  were  not  supported.  OSHA 
believes  that  the  suggested  test  is  not 
sufficient  for  demonstrating  a  strength 
safety  factor  of  at  least  two  and  is 
overly  rigorous  in  assuring  acceptable 
arresting  forces.  OSHA  does  not  beheve 
there  is  sufficient  information  and  test 
data  to  use  a  single  test  in  the  final 
standard.  However,  because  the  test 
limits  are  now  all  expressed  in  pounds 
force  in  the  final  standard  (as  discussed 
in  paragraph  (d)  above),  use  of  the  130 
pound  (59  kg]  test  weight  is  not 
adequate  for  lanyard  system  force 
testing.  OSHA  believes  that  a  single  test 
weight  (220  pounds  (100  Kg)]  for  force 
testing  of  all  personal  fall  arrest  systems 
will  adequately  test  the  system's 
capability  to  protect  employees  from 
injury  due  to  fall  arrest. 

Two  commenters  (EXS.  8-14, 8-21) 
suggested  that  the  phrase  "worst  case" 
used  several  places  in  the  test  methods 
be  omitted  or  clarified.  The  tests  are 
intended  to  evaluate  systems  in  actual 
use  conditions.  Therefore,  OSHA  has 
ehminated  this  phrase  from  the  final  test 
procedures. 

In  summary,  OSHA  has  been 
responsive  to  the  comments  received  on 
the  proposed  test  methods  for  personal 
fall  arrest  systems  by;  (a)  Clarifying  and 
simplifying  the  procedures  where 
possible,  (b)  eliminating  the  term  "force 
factor"  and  "strength  factor"  by 
including  the  effects  of  these  factors  in 
the  test  procedures,  thus  clarifying  the 
final  standard  and  test  procedures,  (c) 
providing  force  test  past/fail  criteria  for 
body  belts  and  body  harnesses,  (d) 
reducing  the  number  of  test  weights 


required  for  testing  to  two  (220  pounds 
(100  Kg)  and  300  pounds  (135  Kg)]  and 
(e)  adding  a  provision  to  address  the 
frequency  response  time  of  the  load 
measuring  instrumentation  (120  Hz] 
which  will  further  refine  the  test 
procedures.  OSHA  believes  that  Section 
II  of  Appendix  C  of  the  final  standard 
now  provides  clear  and  definitive  test 
procedures  which  may  be  used  by  or  for 
most  employers  ta.evaluate  whether 
personal  fall  arrest  systems  comply  with 
the  requirements  contained  in  Section  I 
of  the  final  standard. 

Section  III  provides  non-mandatory 
guidelines  for  personal  fall  arrest 
systems  which  are  meant  to  aid 
employers  in  complyingwith  the 
mandatory  provisions  of  Section  I  of  this 
Appendix. 

A  number  of  comments  (EXS.  8-14.  8- 
21,  8-27,  8-33)  were  received  on  the  non- 
mandatory  guidelines  suggesting 
clarifications  and  additional 
information.  USTAG  recommended  an 
extensive  rewrite  of  the  non-mandatory 
guidelines  to  improve  their  clarity.  In 
addition,  USTAG  suggested  that  the 
discussion  of  horizontal  Hfelines  be 
omitted  from  discussion  because  the 
subject  is  more  properly  dealt  with,  in  a 
formal  way,  by  qualified  persons,  OSHA 
agrees  with  the  suggestion  that 
horizontal  lifelines  should  be  designed 
and  installed  under  the  supervision  of  a 
qualified  person  and  has  added  this  to 
the  requirements  in  Section  I,  as 
discussed  above  in  proposed  paragraphs 
(c)(6)  and  (c)(7).  However,  OSHA 
believes  that  information  concerning 
horizontal  lifelines  is  desirable  for 
inclusion  in  the  non-mandatory 
guidelines  so  that  employers  will  realize 
that  there  are, many  factors  to  consider 
when  a  horizontal  lifeline  is  used  and 
that  involvement  of  a  qualified  person  is 
necessary  before  one  is  used.  OSHA 
accepts  the  comments  provided  to 
improve  and  clarify  the  non-mandatory 
guidelines  and  has  revised  Section  III  of 
the  final  standard  to  reflect  these 
comments. 

Appendix  D 

OSHA  is  republishing  certain 
paragraphs  of  the  unrevised  powered 
platforms  standard  as  Appendix  D. 
These  paragraphs  are  (a),  (b),  (c)  and  (d) 
which  address,  respectively:  definitions; 
general  requirements;  Type  F  and  Type 
T  powered  platforms;  and  building  and 
equipment  design,  construction  and 
installation  in  the  unrevised  standard 
(§  1910.66  (1987)). 

The  purpose  of  Appendix  D  is  to 
continue  to  provide  coverage  of  building 
and  equipment  installations  for  powered 
platforms  which  exist  or  are  completed 
up  to  six  months  (180  days]  after  these 


amendments  are  effective,  and  which 
were  installed  after  the  effective  date  of 
the  unamended  standard  (August  27, 
1971,  36  FR 10466).  The  new,  amended 
requirements  governing  how  buildings 
and  equipment  are  to  be  designed, 
constructed  and  installed  for  safe 
powered  platform  operation  apply  only 
to  installations  completed  after  six 
months  (180  days]  of  the  effective  date 
of  this  Final  Rule,  or  July  23, 1990.  To 
preclude  a  gap  in  coverage.  Appendix  D 
requires  that  older  installations  continue 
to  comply  with  the  existing  requirements 
covering  this  area.  OSHA  chose  the  180 
day  lag  time  to  give  engineers  and 
builders  sufficient  time  to  incorporate 
the  new  requirements  in  their  designs. 
No  participant  questioned  the  adequacy 
of  this  period  to  incorporate  these 
changes  in  installations  underway. 
OSHA  further  noted  that  the  public  has 
had  notice  of  the  substance  of  most 
unchanged  provisions  since  January 
1985,  when  the  NPRM  was  published.  If, 
however,  a  new  powered  platform 
installation  is  completed  before  the  180 
day  period  ends  the  designing  engineer 
may  choose  to  use  the  amended 
standard's  requirements  for  building  and 
equipment  safety  as  his  guide.  OSHA 
will  allow  this  option,  and  will  not 
require  the  building  owner  to  notify 
OSHA  in  advance  if  he  designs  and 
installs  powered  platforms  conforming 
to  the  amended  standard  after  the 
revised  standard  is  effective,  but  before 
the  grace  period  has  expired. 

OSHA  believes  that  continuing 
coverage  of  existing  building  and 
equipment  under  relevant  provisions  of 
the  unrevised  standard,  now  Appendix 
D,  is  necessary  for  employee  protection 
and  that  these  requirements  provide 
adequate  design  factors  for  assuring 
continued  structural  integrity.  OSHA 
proposed  continuing  the  requirement 
that  existing  installations  be  judged  by 
the  unrevised  standards,  and  no 
objections  were  received. 

As  noted  later,  employees  on  all 
powered  platforms,  regardless  of  when 
installed,  benefit  from  the  new 
requirements  in  th^  amended  standard 
covering  training,  inspection, 
maintenance  and  personal  fall 
protection. 

OSHA  notes  that  paragraph  (a), 
"Definitions"  in  this  Appendix,  applies 
only  to  this  Appendix.  'The  definitions  in 
the  amended  standard  likewise  apply  to 
provisions  of  the  amended  standard,  not 
to  this  Appendix.  Variance  decisions 
and  field  compliance  directives  relating 
to  provisions  of  the  unamended 
standard  included  in  Appendix  D  will 
remam  in  effect  until  they  are 
withdrawn  or  superseded  by  OSHA. 
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The  fonnat  and  regnlatory  text  of 
Appendix  D  is  virtually  identical  to  the 
unamended  standard.  The  appendix 
also  updates  certain  references  and 
excludes  certain  provisions  of  the 
unamended  standard  which  are 
unrelated  to  building  and  equipment 
requirements. 

For  example,  personal  fall  protection 
requirements  in  paragraphs  (b)(5)(ii)  and 
(b)(8)  in  the  unamended  standard  have 
not  been  included  in  Appendix  D  since 
these  requirements  have  been 
superseded  by  requirements  in 
paragraph  (j)  and  Appendix  C  of  the 
amended  standard.  Further,  as  noted 
above,  all  employers  whose  employees 
work  on  powered  platforms  must  also 
comply  with  paragraphs  (g),  (h),  (I),  (j), 
and  Appendix  C  of  the  amended 
standaiid  regardless  of  the  installation 
date  of  the  powered  platforms.  These 
provisions  cover  inspections  and  tests, 
(g);  maintenance,  (h);  operations 
(training  and  use),  (i);  personal  fall 
protection,  (j);  and  Appendix  (c). 

V.  Summary  of  the  Regulatory  Impact 
Analysis  and  Regulatory  Flexibility 
Assessment 

Introduction 

In  accordance  with  Executive  Order 
12291  (46  FR 13193,  February  17, 1981), 
OSHA  assessed  the  potential  impact  of 
this  revised  standard.  Based  on  the 
Executive  Order  criteria,  OSHA  has 
determined  that  this  revised  standard 
would  not  be  a  "major"  action 
necessitating  further  economic  impact 
evaluation.  Accordingly,  OSHA 
prepared  a  Regulatory  Impact 
Assessment  (RIA)  which  is  available 
firom  the  OSHA  Docket  Office. 

OSHA  has  determined  that  the 
revised  standard  will  have  the  net  effect 
of  reducing  the  costs  of  compliance  ' 
because  it  will  permit  the  use  of 
alternative  methods  of  powered  ? 
platform  stabilization.  Employers  will  be 
allowed  to  choose  the  most  cost- 
effective  methods  of  providing  the 
necessary  level  of  employee  safety. 

The  data  for  this  assessment  are 
based  upon  a  December  15, 1983,  study 
by  Arthur  Young  and  Co.,  entitled, 
"Analysis  of  Technological  and 
Economic  Factors  of  Proposed  Revisions 
to  OSHA  Regulations  on  Powered 
Platforms"  and  upon  the  public 
comments  submitted:  in  response  to  the 
ANPR;  in  response  to  the  NPR;  diuing 
the  public  hearings;  and  during  the  post- 
hearing  comment  period. 

Powered  Platform  Terminology  and 
Technology 

Powered  platforms  and  suspension 
scaffolds  are  the  basic  types  of  powered 


suspended  work  surfaces  used  to 
perform  such  outside  building 
maintenance  tasks  as  window  washing, 
building  and  window  caulking, 
inspecting  building  exteriors,  etc.  A 
powered  platform  covered  under  29  CFR 
1910.66  (Subpart  F)  is  ■  powered 
suspended  work  surface  that  is 
permanently  dedicated  to  a  specific 
building  and  is  the  property  of  the 
building  owner.  A  suspension  scaffold 
covered  under  29  CFR  1910.28  (Subpart 
D]  is  a  powered  suspended  work  surface 
that  is  brought  to  the  building  and  is  the 
property  of  the  window  washer  and/or 
the  outside  building  maintenance 
contractor.  The  selection  of  either  a 
powered  platform  or  a  suspension 
scaffold  for  exterior  building 
maintenance  is  made  by  the  building 
developer  when  the  building  is  initially 
designed.  Although  there  are 
approximately  10  times  more  suspension 
scaffolds  than  powered  platforms  used 
for  window  washing  and  exterior 
building  maintenance,  approximately  90 
percent  of  the  new  high-rise  office 
buildings  (60  stories  or  more)  utilize 
powered  platforms  because  it  is  often 
technologically  infeasible  to  use 
suspension  scaffolds  on  very  tall 
buildings.  In  addition,  powered 
platforms  are  safer  at  very  high 
elevations  than  are  suspension  scaffolds 
because  powered  platforms  are  less 
susceptible  to  being  destabilized  by 
wind  than  are  suspension  scaffolds. 

OSHA  does  not  require  that  a 
powered  platform  be  used  on  any 
building.  OSHA  does  require,  however, 
that  if  a  powered  platform  is  used,  then 
the  Subpart  F  requirements  must  be  met. 

The  existing  Subpart  F  requires  all 
powered  platforms  to  use  a  continuous 
track  stabilization  system  that  consists 
of  indented  mullions  or  T-rails 
embedded  in  the  building  wall  and  guide 
rollers  or  shoes  attached  to  the  platform 
that  lock  the  platform  to  the  building  by 
remaining  in  continuous  contact  with 
the  indented  mullions  or  T-rails.  The 
continuous  track  stabilization  system  is 
the  least  expensive  platform 
stabilization  system  to  install  on 
buildings  of  straight  vertical  steel 
(aluminum)  and  glass  curtain  w^alls. 
Architectural  styles  that  feature  offsets 
in  walls,  however,  make  continuous 
track  stabilization  systems  technically 
infeasible  on  many  of  those  buildi.igs. 

In  1972,  the  button  system 
stabilization  design  was  developed  for 
powered  platforms.  In  this  system,  a 
vertical  line  of  buttons  are  set  into  a 
building  wall  and  the  platform  contains 
two  vertical  bar  guides  at  each  end  of 
the  platform.  As  the  platform 
transverses  the  builcUng,  the  bar  guides 


engage  the  buttons  and  lock  the 
platform  to  the  building. 

In  addition,  an  intermittent  tie-in 
stabilization  system  was  developed  for 
powered  platforms.  In  this  system, 
platform  stabilization  is  provided  by 
lanyards  that  secure  the  suspension 
ropes  to  anchors  set  into  the  building 
wall.  The  building  anchors  are  set  at 
fixed  intervals  (usually  from  30  to  50 
feet)  and  the  adjustable  lanyards  are 
designed  to  produce  enough  tension 
below  the  tie-in  point  to  secure  the 
platform  against  the  building. 

These  intermittent  tie-in  stabilization 
systems  were  the  subject  of  several 
applications  for  variances  from  Subpart 
F.  The  variance  procedures  include 
technical  review  and  pubbc  comment 
concerning  the  safety  of  the  particular 
installation  requesting  the  variance. 
Since  the  first  variance  application  in 
1977,  OSHA  has  granted  6ve  variances 
and  there  were  23  pending  variance 
applications  when  OSHA  issued  a 
Compliance  Directive  (OSHA 
Instruction  STD  1-3.3)  on  November  1, 
1982,  instructing  compliance  officers  to 
consider  all  buildings  with  straight 
building  faces  using  intereiiltent  tie-in 
stabilization  systems  to  be  in 
compliance  with  Subpart  F. 

Number  of  Buildings  and  Powered 
Platforms 

Although  the  revised  standard  affects 
every  building  that  has  a  powered 
platform,  not  every  such  building  is 
affected  by  every  provision.  In 
particular,  although  all  buildings  are 
affected  by  the  provisions  governing 
powered  platform  maintenance,  only 
buildings  to  be  constructed  are  affected 
by  the  new  provisions  governing 
powered  platform  design  and 
installation.  OSHA  estimates  that  there 
are  6,865  existing  buildings  with  9,600 
powered  platforms  and  that  265  new 
buildings  with  370  powered  platforms 
are  constructed  atmually.  Of  these  new 
buildings,  OSHA  estimates  that  under 
the  revised  standard,  140  will  use  the 
continuous  track  stabilization  system, 
115  will  use  the  intermittent  tie-in 
stabilization  system,  and  10  will  use  the 
button  stabilization  system. 


Population  at  Risk 

The  population-at-risk  are  the 
employees  who  use  powered  platforms 
to  service  high-rise  office  buildings. 
These  employees  are  employed  in  the 
two  industry  sectors  of:  (1)  Window 
cleaning  contractors  (a  subset  of  SIC 
7349  "Building  Cleaning  and 
Maintenance  Services,  Not  Elsewhere 
Classified"];  and  (2)  caulking  building 
exteriors,  sandblasting  of  building 
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exteriors,  and  steam  cleaning  of  building 
exteriors  (subsets  of  SIC  1799,  "Special 
Trade  Contractors,  Not  Elsewhere 
Classified"  and  of  other  firms  in  SIC 
7349). 

OSHA  estimates  that  8,150  employees 
of  whom  6,900  are  window  washers  and 
1,250  are  exterior  building  maintenance 
workers  may  work  on  a  powered 
platform  and  be  at  risk  from  the 
potential  hazard  of  falling  from  an 
elevation. 

Benefits 

There  is  no  available  estimate  of  the 
total  number  of  fatalities  and  injuries 
associated  with  falls  from  powered 
platforms  because  the  employees  who 
use  powered  platforms  are  only  a  subset 
of  the  employees  in  SIC  7349  and  SIC 
1799. 

In  addition,  the  injuries  associated 
with  falls  from  powered  suspended 
work  platforms  also  include  falls  from 
suspension  scaffolds.  Using  the  OSHA 
inspection  data  from  July  1972  through 
June  1988,  there  have  been  11  reported 
incidents  involving  eight  fatalities  and 
nine  hospitalized  injuries  associated 
with  falls  from  powered  platforms.  In  10 
of  these  11  reported  incidents  (six  of  the 
fatalities  and  all  nine  of  the  hospitalized 
injuries),  the  employee  did  not  wear 
personal  fall  protection.  Compliance 
with  the  revised  Subpart  F,  which 
requires  both  fall  protection  and  training 
in  the  use  of  fall  protection,  would  have 
prevented  the  six  fatalities  and  nine 
hospitalized  injuries  associated  with 
these  10  incidents. 

In  addition,  the  revised  standard  will 
make  it  easier  for  building  developers  to 
install  powered  platforms  on  certain 
types  of  high-rise  office  buildings  and 
these  powered  platforms  would 
substitute  for  suspension  scaffolds  or 
single-man  controlled  descent  devices. 
As  all  of  the  public  conunent  and 
testimony  reported  that  powered 
platforms  are  safer  work  surfaces  than 
are  suspension  scaffolds  or  single-man 
controlled  descent  devices,  any 
substitution  of  powered  platforms  for 
suspension  scaffolds  or  single-man 
controlled  descent  devices  will  increase 
employee  safety. 

Finally,  intermittent  tie-in  and  button 
stabilization  systems,  if  used  correctly, 
are  as  safe  as  continuous  track 
stabilization  systems.  The  revised 
Subpart  F  would  ensure  that  those 
employees  working  on  powered 
platforms  with  intermittent  tie-ins  and 
button  stabihzation  systems  will  receive 
the  same  protection  as  received  by  those 
employees  working  on  powered 
platforms  with  continuous  track 
stabilization  systems. 


Technological  Feasibility 

The  revised  standard  is 
technologically  feasible  because  it 
allows  the  use  of  platform  stabilization 
methods  that  are  already  being  used  on 
existing  buildings.  The  new  design  and 
installation  requirements  apply  only  to 
new  powered  platforms  and  all  of  the 
technical  information  and  equipment 
necessary  to  comply  with  the  revised 
standard  is  developed  and  in  use. 

Cost  of  Compliance 

OSHA  used  the  baseline  of  existing 
Subpart  F  requirements  to  estimate  the 
cost  of  compliance  savings  expected  to 
result  from  the  revised  design  and 
installation  provisions  for  future 
powered  platforms.  OSHA,  however, 
used  the  baseline  of  current  industry 
practices  to  estimate  the  cost  of 
compliance  with  platform  maintenance, 
employee  powered  platform  training, 
improving  the  personal  fall  protection 
system,  and  employee  training  on 
personal  fall  protection  systems 
provisions. 

As  seen  in  Table  A,  OSHA  estimated 
that,  on  an  annual  basis,  compliance 
with  the  revised  Subpart  F  will  generate 
net  cost  savings  of  $1,6^0  million. 
Building  owners  w^ill  incur  savings  of 
$2,889  million  and  window  washers  and 
exterior  building  maintenance 
contractors  will  incur  additional  costs  of 
$1,219  million.  Of  this  $1,219  million 
additional  cost,  $462,000  will  be  spent  to 
comply  with  Subpart  F  requirements  and 
$757,000  will  be  spent  to  comply  with 
the  personal  fall  protection  system 
requirements  in  the  mandatory 
Appendix  C. 

Regulatory  Flexibility  and  International 
Trade 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-353,  94 
Stat.  1164  (5  U.S.C.  601  et  seq.)),  the 
Assistant  Secretary  assessed  the 
potential  economic  impact  of  the  revised 
standard  on  small  entities  and 
concluded  that  it  will  have  no  significant 
impact  on  small  entities.  OSHA 
similarly  concluded  that  the  revised 
standard  will  have  no  impact  on 
international  trade. 

Environmental  Impact  Assessment 

The  Final  Rule  and  its  alternatives 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321,  et  seq.),  the 
regulations  of  the  Council  on 
Environmental  Quality  ICEQ)  (40  CFR 
Part  1500),  and  the  Department  of 
Labor's  (DOL's)  NEPA  Procedures  (29 
CFR  Part  11).  As  a  result  of  this  review. 


the  Assistant  Secretary  for  OSHA  has 
determined  that  the  Final  Rule  will  have 
no  significant  environmental  impact. 
The  procedures  and  applications  of  the 
proposed  provisions  do  not  impact  on 
air,  water  or  soil  quality,  plant  or  animal 
life,  the  use  of  land,  or  other  aspects  of 
the  environment  and  therefore  will  have 
no  significant  effect  on  the  environment. 

Table  A— Cost  of  Compliance  With 
THE  Revised  Subpart  F  by  Industry 
Sector  and  Provision 

[In  millions  of  1987  doUarsI 


Industry  {provision) 

Annual 
cost  of 
compli- 
ance 

Alternative  Stabdizaboo  Systems 

Maintenance 

(3.111) 
0  216 

T^gs  aryj  Lahffis 

0006 

SutJtotal  Savings 

(2.889) 

0422 

0.004 
0.036 

Contractors 
Subpart  F 

Platfonn  Safety  Training 

Emergency  Action  Plan _.. 

Anemometer. „ 

Subtotal  Subpart  F  Costs 

0462 

Appendix  C 
New  Fall  Protection  Systems 

0  013 

Improve  Fall  Protection  Systems. 

Fall  Protection  System  Training. ..„ 

0.400 
0.344 

Subtotal  Appervlix  C  Costs 

0  757 

Contractor  Subtotal  Costs 

1.219 

Total  Net  Savings 

(1.670) 

Note:  Numbers  in  parenthesis  are  cost  savings. 
Source:  U.S.  Department  of  Labor,  OSHA  Office 
of  Regulatory  Analysis.  i988. 


\1.  OMB  Approval  Under  the 
Paperwork  Reduction  Act 

This  section  contains  a  collection  of 
information  in  paragraphs  1910.66(e)(9), 
1910.66(f)(5)(i1(C).1910.66{f)(5)(ii)(N), 
1910.66{f)(7)(vi).  1910.66(f)(7)(vii). 
1910.66(f)(7)(viii)  and  1910.66(i)(l)(iv) 
which  pertain  to  the  development  and 
implementation  of  a  written  emergency 
action  plan,  platfonn  load  rating, 
emergency  operating  device,  use.  wire 
rope  information  and  work  procedures 
for  training.  The  Office  of  Management 
and  Budget  (OMB)  has  reviewed  this 
collection  and  approved  it  through  May, 
1991.  The  approval  number  is  1218-0121. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  8.73  hours  (or  minutes)  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
odier  aspect  of  this  collection  of 
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infonnation.  Including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Infonnation  Management,  Department 
of  Labor,  Room  N1301, 200  Constitution 
Avenue,  NW..  Washington.  DC  20210; 
and  to  the  Office  of  Mansgement  and 
Budget.  Paperwork  Reduction  Project 
(1218-0121).  Washington.  DC  20503. 

\1I.  FederaHstn 

Th:3  stuncKird  bas  b*»en  rf?v!cw?d  in 
o.':corfi<^r?:c  with  Executive  OnJer  12612 
l^.  ¥R  410^5  (Oclouer  3>.  V^b?)  re sdrding 
r  !d{:r:;!'.  'iT:.  Tliis  Order  reqirrrs  thul 
e  "icnci«9.  to  tii-a  extent  oos::;]'le.  refrain 
f  -;m  1  rry.tinf  S  .v.e  pol'ty  ov-liiins, 
cmsult  v.uh  S' il!S  prior  to  takin>4  any 
c-'tion3  '.hit  -.VGiild  rtistrict  State  policy 
r:v'.ion!',  and  tjl-e  sin^h  actions  only 
Vvhcn  there  is  cler.r  constitution^:! 
authnrify  and  the  presence  of  a  problem 
ff  nalituial  scope.  The  Order  provides 
f;:r  prermption  of  State  law  only  if  there 
is  a  clear  Congressional  intent  for  the 
Agency  to  do  so.  Any  such  preemption 
is  to  be  limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
end  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  State 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  State  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of.  a  plan  for 
the  development  of  such  standards  and 
their  enforcement.  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must  among  other  things,  be 
at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employment  as  the  Federal  standards. 

The  Federal  standard  for  powered 
platforms  is  drafted  so  that  employees 
using  this  equipment  in  every  State 
would  be  protected  by  general, 
performance-oriented  standards.  To  the 
extent  that  there  are  State  or  regional 
peculiarities  caused  by  the  climate, 
building  codes,  employee  diversity  or 
other  factors.  States  with  occupational 
safety  and  health  plans  approved  under 
Section  18  of  the  OSH  Act  would  be 
able  to  develop  their  own  State 
standards  to  deal  with  any  special 
problems.  Moreover,  the  performance 
nature  of  this  standard,  of  and  by  itself, 
allows  for  flexibility  by  States  and 
platform  operators  to  provide  as  much 
safety  as  possible  using  varying 
methods  consonant  with  conditions  in 
each  State. 

In  short,  there  is  a  clear  national 
problem  related  to  occupational  safety 
and  health  in  the  powered  platform 
industry.  While  the  individual  States,  if 
all  acted,  might  be  able  collectively  to 
deal  with  the  safety  problems  involved, 
most  have  not  elected  to  do  so  in  the 


seventeen  years  since  the  enactment  of 
the  OSH  Act.  Those  States  which  have 
elected  to  participate  under  Section  18 
of  the  OSH  Act  would  not  be  preempted 
by  this  regulation  and  would  be  able  to 
deal  with  special,  local  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard  while 
ensuring  that  their  statidard?  are  at  least 
as  effective  as  the  Federal  standard. 

VIII.  Stste  Pl.'in  Appllf  ability 

The  25  si.ilPS  with  th.cir  ovn  OSHA- 
appiiiveei  crciK'-'tiiji", ^1  K.^ft.'iy  and 
health  plans  muKt  ac'-iiit  a  cvimparjil'ic 
sl-ind.ird  within  :-.\\  ti*  ^.^h';  of  this 
publif.iiti'.in  rjcite,  jht-l":?  ctatr.n  ar-y. 
Alaski.!,  Anro'ij.  Cnliloniia.  Cnnr.cctirut 
(for  ?*.  n'e  ami  Inc^l  f,rVi,°rnrTT»nt 
employpps  onlyl,  H<iv»a.i,  iTidi.'ina,  Iowa. 
Kentucky,  Mar\'!.-ipil.  Michi|,;r,n. 
Ntinnesota,  Nevada,  New  Nlexico,  New 
York  (for  state  and  IochI  govomment 
employees  only).  North  Carolina. 
Oregon,  Puerto  Rico,  South  Carolina, 
Termesee,  Utah,  Vermont,  Virginia, 
Virgin  Islands,  Washington  and 
Wyoming.  Until  such  time  as  a  state 
standard  is  promulgated,  Federal  OSliA 
will  provide  interim  enforcement 
assistance,  as  appropriate,  in  these 
states. 

List  of  Subjects  in  29  CFR  Fart  1910 

Building  maintenance;  Inspections; 
Occupational  Safety  and  Health; 
Personal  fall  protection  systems; 
Powered  platforms;  Safety; 
Stabilization;  Suspended  equipment; 
Training.  j 

Authority 

This  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.  NW.,  Washington.  DC  20210. 

Accordingly,  pursuant  to  sections  4(b). 
6(b),  8(c),  8(d)  and  8(g)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  853.  655,  657),  Secretary 
of  Labor's  Order  No.  9-83  (48  FR  35736). 
and  29  CFR  Part  1911,  29  CFR  Part  1910 
is  amended  as  set  forth  below. 

Signed  at  Washington.  DC  this  14th  day  of 
luly  1989. 
Alan  C.  McMillan, 
Acting  Assistant  Secretory  of  Labor. 

Part  1910  of  Title  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1910— (AMErOEDl 

1.  The  authority  citation  for  Subpart  F 
continues  to  read  as  follows: 

Authority:  Sees.  4, 6, 6,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  653,  655, 


657);  Secretary  of  Labor's  Order  No.  12-71  (36 
FR  8754),  8-76  (41  FR  25059)  or  9-83  (48  FR 
35736),  as  applicable. 

Sections  1910.66,  .67.  .68  and  .70  also  issued 
under  29  CFR  Pdrt  1911. 


and  .7 


2.  By  revising  §  1910.66  of  29  CFR  Part 
IGIO  to  read  as  follows: 

§  1910.es    Powered  ptatforms  for  building 
maintenance. 

(a)  Scope.  This  sectiof!  ;ovcr3 
powi'.rt-'J  pld(i;.r!n  insioil,-  ugtis 
pi.-rmonendy  dcvlicated  to  interior  ■-.r 
e.\terior  liui'oing  mamtor  iira  of  a 
speciiic  structure  or  grou;  of  struct'iics. 
Tills  secli  ..n  dne?  not  aj^.cijy  '.o 
S'-i.-pc"idod  sc  ■'fuui;:  (swifging 
s'litlu'.d;)  used  to  s'^rvirejbui'ditig"  on  a 
temporary  basis  and  cov^rrfd  un.i-^r 
Subpart  D  uf  this  Part,  nor  to  suspended 
scaffolds  used  for  cnnstraction  wor'*: 
and  covered  undtT  Subpart  L  of  29  CFR 
Part  1926.  Budding  ma'ntenance 
includes,  but  is  not  limited  to,  such  tasks 
as  window  cleaning,  caulking,  metal 
polishing  and  reglazing. 

(b)  Application — (1)  New 
installations.  This  section  applies  to  all 
permanent  installations  completed  after 
July  23, 1990.  Major  modifications  to 
existing  installations  completed  after 
that  date  are  also  considered  new 
installations  under  this  section. 

(2)  Existing  installations,  (i) 
Permanent  installations  in  existence 
and/or  completed  before  July  23, 
1990  shall  comply  with  paragraphs  (g), 
(h).  (i).  (j)  and  Appendix  C  of  this 
section. 

(ii)  In  addition,  permanent 
installations  completed  after  August  27, 
1971,  and  in  existence  and/or  completed 
before  July  23, 1990.  shall  comply  with 
Appendix  D  of  this  section. 

(c)  Assurance.  (1)  Building  owners  of 
new  installations  shall  inform  the 
employer  before  each  use  in  writing  that 
the  installation  meets  the  requirements 
of  paragraphs  (e)(1)  and  (f)(1)  of  this 
section  and  the  additional  design 
criteria  contained  in  other  provisions  of 
paragraphs  (e)  and  (f)  of  this  section 
relating  to:  required  load  sustaining 
capabilities  of  platforms,  building 
components,  hoisting  and  supporting 
equipment;  stability  factors  for 
carriages,  platforms  and  supporting 
equipment;  maximum  horizontal  force 
for  movement  of  carriages  and  davits; 
design  of  carriages,  hoisting  machines, 
wire  rope  and  stabilization  systems;  and 
design  criteria  for  electrical  wiring  and 
equipment. 

(2)  Building  owners  shall  base  the 
information  required  in  paragraph  (c)(1) 
of  this  section  on  the  results  of  a  Held 
test  of  the  installation  before  being 
placed  into  service  and  following  any 
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major  alteration  to  an  existing 
installation,  as  required  in  paragraph 
(g)(1)  of  this  section.  The  assurance  shall 
also  be  based  on  all  other  relevant 
available  information,  including,  but  not 
limited  to,  test  data,  equipment 
specifications  and  verification  by  a 
registered  professional  engineer. 

(3)  Building  owners  of  all  installations, 
new  and  existing,  shall  inform  the 
employer  in  writing  that  the  installation 
has  been  inspected,  tested  and 
maintained  in  compliance  with'the 
requirements  of  paragraphs  (g)  and  (h) 
of  this  section  and  that  all  protection 
anchorages  meet  the  requirements  of 
paragraph  (I)(c)(10)  of  Appendix  C. 

(4)  The  employer  shall  not  permit 
employees  to  use  the  installation  prior 
to  receiving  assurance  from  the  building 
owner  that  the  installation  meets  the 
requirements  contained  in  paragraphs 
(c)(1)  and  (c)(3)  of  this  section. 

(d)  Definitions. 

"Anemometer"  means  an  instrument 
for  measuring  wind  velocity. 

"Angulated  roping"  means  a 
suspension  method  where  the  upper 
point  of  suspension  is  inboard  from  the 
attachments  on  the  suspended  unit,  thus 
causing  the  suspended  unit  to  bear 
against  the  face  of  the  building. 

"Building  face  roller"  means  a  rotating 
cylindrical  member  designed  to  ride  on 
the  face  of  the  building  wall  to  prevent 
the  platform  from  abrading  the  face  of 
the  building  and  to  assist  in  stabilizing 
the  platform. 

"Building  maintenance"  means 
operations  such  as  window  cleaning, 
caulking,  metal  poHshing,  reglazing,  and 
general  maintenance  on  building 
surfaces. 

"Cable"  means  a  conductor,  or  group 
of  conductors,  enclosed  in  a 
weatherproof  sheath,  that  may  be  used 
to  supply  electrical  power  and/or 
control  current  for  equipment  or  to 
provide  voice  communication  circuits. 

"Carriage"  means  a  wheeled  vehicle 
used  for  the  horizontal  movement  and 
support  of  other  equipment. 

"Certification"  means  a  written, 
signed  and  dated  statement  confirming 
the  performance  of  a  requirement  of  this 
section. 

"Combination  cable"  means  a  cable 
having  both  steel  structural  members 
capable  of  supporting  the  platform,  and 
copper  or  other  electrical  conductors 
insulated  from  each  other  and  the 
structural  members  by  nonconductive 
barriers. 

"Competent  person"  means  a  person 
who,  because  of  training  and 
experience,  is  capable  of  identifying 
hazardous  or  dangerous  conditions  in 
powered  platform  installations  and  of 


training  employees  to  identify  such 
conditions. 

"Continuous  pressure"  means  the 
need  for  constant  manual  actuation  for  a 
control  to  function. 

"Control"  means  a  mechanism  used  to 
regulate  or  guide  the  operation  of  the 
equipment. 

"Davit"  means  a  device,  used  singly 
or  in  pairs,  for  suspending  a  powered 
platform  from  work,  storage  and  rigging 
locations  on  the  building  being  serviced. 
Unlike  outriggers,  a  davit  reacts  its 
operating  load  into  a  single  roof  socket 
or  carriage  attachment. 

"Equivalent"  means  alternative 
designs,  materials  or  methods  which  the 
employer  can  demonstrate  will  provide 
an  equal  or  greater  degree  of  safety  for 
employees  than  the  methods,  materials 
or  designs  specified  in  the  standard. 

"Ground  rigging"  means  a  method  of 
suspending  a  working  platform  starting 
from  a  safe  surface  to  a  point  of 
suspension  above  the  safe  surface. 

"Ground  rigged  davit"  means  a  davit 
which  cannot  be  used  to  raise  a 
suspended  working  platform  above  the 
building  face  being  serviced. 

"Guide  button"  means  a  building  face 
anchor  designed  to  engage  a  guide  track 
mounted  on  a  platform. 

"Guide  roller"  means  a  rotating 
cylindrical  member,  operating 
separately  or  as  pari  of  a  guide 
assembly,  designed  to  provide 
continuous  engagement  between  the 
platform  and  Uie  building  guides  or 
guideways. 

"Guide  shoe"  means  a  device 
attached  to  the  platform  designed  to 
provide  a  sliding  contact  between  the  . 
platform  and  the  building  guides. 

"Hoisting  machine"  means  a  device 
intended  to  raise  and  lower  a  suspended 
or  supported  unit. 

"Hoist  rated  lo^d"  means  the  hoist 
manufacturer's  maximum  allowable 
operating  load. 

"Installation"  means  all  the 
equipment  and  all  affected  parts  of  a 
building  which  are  associated  with  the 
performance  of  building  maintenance 
using  powered  platforms. 

"Interlock"  means  a  device  designed 
to  ensure  that  operations  or  motions 
occur  in  proper  sequence. 

"Intermittent  stabilization"  means  a 
method  of  platform  stabilization  in 
which  the  angulated  suspension  wire 
rope(s)  are  secured  to  regularly  spaced 
building  anchors. 

"Lanyard"  means  a  flexible  line  of 
rope,  wire  rope  or  strap  which  is  used  to 
secure  the  body  belt  or  body  harness  to 
a  deceleration  device,  Ufeline  or 
anchorage. 

"Lifeline"  means  a  component 
consisting  of  a  flexible  line  for 


cormection  to  an  anchorage  at  one  end 
to  hang  vertically  (vertical  lifeline),  or 
for  coimection  to  anchorages  at  both 
ends  to  stretch  horizontally  (horizontal 
lifeline),  and  which  serves  as  a  means 
for  coimecting  other  components  of  a 
personal  fall  arrest  system  to  the 
anchorage. 

"Live  load"  means  the  total  static 
weight  of  workers,  tools,  parts,  and 
supplies  that  the  equipment  is  designed 
to  support. 

"Obstruction  detector"  means  a 
control  that  will  stop  the  suspended  or 
supported  unit  in  the  direction  of  travel 
if  an  obstruction  is  encountered,  and 
will  allow  the  unit  to  move  only  in  a 
direction  away  from  the  obstruction. 

"Operating  control"  means  a 
mechanism  regulating  or  guiding  the 
operation  of  equipment  that  ensures  a 
specific  operating  mode. 

"Operating  device"  means  a  device 
actuated  manually  to  activate  a  control. 

"Outrigger"  means  a  device,  used 
singly  or  in  pairs,  for  suspending  a 
working  platform  from  work,  storage, 
and  rigging  locations  on  the  building 
being  serviced.  Unlike  davits,  an 
outrigger  reacts  its  operating  moment 
load  as  at  least  two  opposing  vertical 
components  acting  into  two  or  more 
distinct  roof  points  and/or  attachments. 

"Platform  rated  load"  means  the 
combined  weight  of  workers,  tools, 
equipment  and  other  material  which  is 
permitted  to  be  carried  by  the  working 
platform  at  the  installation,  as  stated  on 
the  load  rating  plate. 

"Poured  socket"  means  the  method  of 
providing  wire  rope  terminations  in 
which  the  ends  of  the  rope  are  held  in  a 
tapered  socket  by  means  of  poured 
spelter  or  resins. 

"Primary  brake"  means  a  brake 
designed  to  be  applied  automatically 
whenever  power  to  the  prime  mover  is 
interrupted  or  discontinued. 

"Prime  mover"  means  the  source  of 
mechanical  power  for  a  machine. 

"Rated  load"  means  the 
manufacturer's  recommended  maximum 
load. 

"Rated  strength"  means  the  strength 
of  wire  rope,  as  designated  by  its 
manufacturer  or  vendor,  based  on 
standard  testing  procedures  or 
acceptable  engineering  design  practices. 

"Rated  working  load"  means  the 
combined  static  weight  of  men, 
materials,  and  suspended  or  supported 
equipment. 

"Registered  professional  engineer" 
means  a  person  who  has  been  duly  and 
currently  registered  and  licensed  by  an 
authority  within  the  United  States  or  its 
territories  to  practice  the  profession  of 
engineering. 
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"Roof  powered  platform"  means  a 
working  platform  where  the  hoist(s] 
used  to  raise  or  lower  the  platform  is 
located  on  the  roof. 

"Roof  rigged  davit"  means  a  davit 
used  to  raise  the  suspended  working 
platform  above  the  buildin^g  face  being 
serviced.  This  type  of  davit  can  also  be 
used  to  raise  a  suspended  working 
platform  which  has  been  groimd-rigged. 

"Rope"  means  the  equipment  used  to 
suspend  a  component  of  an  equipment 
installation,  i.e.,  wire  rope. 

"Safe  surface"  means  a  horizontal 
surface  intended  to  be  occupied  by 
personnel,  which  is  so  protected  by  a 
fall  protection  system  that  it  can  be 
reasonably  assured  that  said  occupants 
will  be  protected  against  falls. 

"Secondary  brake"  means  a  brake 
designed  to  arrest  the  descent  of  the 
suspended  or  supported  equipment  in 
the  event  of  an  overspeed  condition. 

"Self  powered  platform"  means  a 
working  platform  where  the  hoist(s] 
used  to  raise  or  lower  the  platform  is 
mounted  on  the  platform. 

"Speed  reducer"  means  a  positive 
type  speed  reducing  machine. 

"Stability  factor"  means  the  ratio  of 
the  stabilizing  moment  to  the 
overturning  moment. 

"Stabilizer  tie"  means  a  flexible  line 
coimecting  the  building  anchor  and  the 
suspension  wire  rope  supporting  the 
platform. 

"Supported  equipment"  means 
building  maintenance  equipment  that  is 
held  or  moved  to  its  working  position  by 
means  of  attachment  directly  to  the 
building  or  extensions  of  the  building 
being  maintained. 

"Suspended  equipment"  means 
building  maintenance  equipment  that  is 
suspended  and  raised  or  lowerecLto  its 
working  position  by  means  of  ropes  or 
combination  cables  attached  to  some, 
anchorage  above  the  equipment. 

"Suspended  scaffold  (swinging 
scaffold)"  means  a  scaffold  ^pported 
on  wire  or  other  ropes,  used  for  work  on. 
or  for  providing  access  to.  vertical  sides 
of  structures  on  a  temporary  basis.  Such 
scaffold  is  not  designed  for  use  on  a 
speciBc  structure  or  group  of  structures. 

'Tail  line"  means  the  nonsupporting 
end  of  the  wire  rope  used  to  suspend  the 
platform. 

'Tie-in  guides"  means  the  portion  of  a 
building  that  provides  continuous 
positive  engagement  between  the 
building  and  a  suspended  or  supported 
unit  during  its  vertical  travel  on  the  face 
of  the  building. 

"Traction  hoist"  means  a  type  of 
hoisting  machine  that  does  not 
accimiulate  the  suspension  wire  rope  on 
the  hoisting  drum  or  sheave,  and  is 
designed  to  raise  and  lower  a  suspended 


load  by  the  application  of  friction  forces 
between  the  suspension  wire  rope  and 
the  drum  or  sheave. 

'Transportable  outriggers"  means 
outriggers  designed  to  be  moved  from 
one  work  location  to  another. 

'Trolley  carriage"  means  a  carriage 
suspended  from  an  overhead  Irack 
structure. 

"Verified"  means  accepted  by  design, 
evaluation,  or  inspection  by  a  registered 
professional  engineer. 

"Weatherproof  means  so  constructed 
that  exposure  to  adverse  weather 
conditions  will  not  affect  or  interfere 
with  the  proper  use  or  functions  of  the 
equipment  or  component. 

"Winding  drum  hoist"  means  a  type  of 
hoisting  machine  that  accumulates  the 
suspension  wire  rope  on  the  hoisting 
drum. 

"Working  platform"  means  suspended 
or  supported  equipment  intended  to 
provide  access  to  the  face  of  a  building 
and  manned  by  persons  engaged  in 
building  maintenance. 

"Wrap"  means  one  complete  turn  of 
the  suspension  wire  rope  around  the 
surface  of  a  hoist  dmm. 

(e)  Powered  platform  installations — 
Affected  parts  of  buildings.  (1)  General 
requirements.  The  following 
requirements  apply  to  affected  parts  of 
buildings  which  utilize  working 
platforms  for  building  maintenance. 

(i)  Structural  supports,  tie-downs,  tie- 
in  guides,  anchoring  devices  and  any 
affected  parts  of  tha  building  included  in 
the  installation  shall  be  designed  by  or 
under  the  direction  of  a  registered 
professional  engineer  experienced  in 
such  design; 

(ii)  Exterior  installations  shall  be 
capable  of  withstanding  prevailing 
climatic  conditions; 

(iii]  The  building  installation  shall 
provide  safe  access  to,  and  egress  from, 
the  equipment  and  sufficient  space  to 
conduct  necessary  maintenance  of  the 
equipment; 

(iv)  The  affected  parts  of  the  building 
shall  have  the  capability  of  sustaining 
all  the  loads  imposed  by  the  equipment; 
and. 

(v)  The  affected  parts  of  the  building 
shall  be  designed  so  as  to  allow  the 
equipment  to  be  used  without  exposing 
employees  to  a  hazardous  condition. 

(2)  Tie-in  guides,  (i)  The  exterior  of 
each  building  shall  be  provided  with  tie- 
in  guides  unless  the  conditions  in 
paragraph  {e)(2)(ii)  or  {e)(2)(iii)  of  this 
section  are  met.      1 

Note:  See  Figure  1  in  Appendix  B  of  this 
section  for  a  description  of  a  typical 
continuous  stabilization  system  utilizing  tie- 
in  guides. 


(ii)  If  angalated  roping  is  employed, 
tie-in  guides  required  in  paragraph 
(e)(2)(i)  of  this  section  may  be 
eliminated  for  not  more  than  75  feet 
(22.9  m)  of  the  uppermost  elevation  of 
the  building,  if  infeasible  due  to  exterior 
building  design,  provided  an  angulation 
force  of  at  least  10  pounds  (44.4  n]  is 
maintained  under  all  conditions  of 
loading. 

(iii)  Tie-in  guides  required  in 
paragraph  (e)(2)(i)  of  this  section  may  be 
eliminated  if  one  of  the  guide  systems  in 
paragraph  (e)(2)(iii)(A),  (e)(2)(iii){B)  or 
(e){2)(iii)(C)  of  this  section  is  provided, 
or  an  equivalent. 

(A)  Intermittent  stabilization  system. 
The  system  shall  keep  the  equipment  in 
continuous  contact  with  the  building 
facade,  and  shall  prevent  sudden 
horizontal  movement  of  the  platform. 
The  system  may  be  used  together  with 
continuous  positive  building  guide 
systems  using  tie-in  guides  on  the  same 
building,  provided  the  requirements  for 
each  system  are  met. 

[1]  The  maximum  vertical  interval 
between  building  anchors  shall  be  three 
floors  or  50  feet  (15.3  m),  whichever  is 
less. 

(2)  Building  anchors  shall  be  located 
vertically  so  that  attachment  of  the 
stabilizer  ties  will  not  cause  the 
platform  suspension  ropes  to  angulate 
the  platform  horizontally  across  the  face 
of  the  building.  The  anchors  shall  be 
positioned  horizontally  on  the  building 
face  so  as  to  be  symmetrical  about  thp 
platform  suspension  ropes. 

[3]  Building  anchors  shall  be  easily 
visible  to  employees  and  shall  allow  a 
stabilizer  tie  attachment  for  each  of  the 
platform  suspension  ropes  at  each 
vertical  interval.  If  more  than  two 
suspension  ropes  are  used  on  a 
platform,  only  the  two  building-side 
suspension  ropes  at  the  platform  ends 
shall  require  a  stabilizer  attachment. 

[4]  Building  anchors  which  extend 
beyond  the  face  of  the  building  shall  be 
free  of  sharp  edges  or  points.  Where 
cables,  suspension  wire  ropes  and 
lifelines  may  be  in  contact  with  the 
building  face,  external  building  anchors 
shall  not  interfere  with  their  handling  or 
operation. 

(5)  The  intermittent  stabilization 
system  building  anchors  and 
components  shall  be  enable  of 
sustaining  without  failure  at  least  four 
times  the  maximum  anticipated  load 
applied  or  transmitted  to  die 
components  and  anchors.  The  minimum 
design  wind  load  for  each  anchor  shall 
be  300  (1334  n)  pounds,  if  two  anchors 
share  the  wind  load. 

[6]  The  building  anchors  and  stabilizer 
ties  shall  be  capable  of  sustaining 
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anticipated  horizontal  and  vertical  loads 
from  winds  specified  for  roof  storage 
design  which  may  act  on  the  platform 
and  wire  ropes  if  the  platform  is 
stranded  on  a  building  face.  If  the 
building  anchors  have  different  spacing 
dian  the  suspension  wire  rope  or  if  the 
building  requires  different  suspension 
spacings  on  one  platform,  one  building 
anchor  and  stabilizer  tie  shall  be 
capable  of  sustaining  the  wind  loads. 

Note:  See  Figure  2  in  Appendix  B  of  this 
section  for  a  description  of  a  typical 
intermittent  stabilization  system. 

(B)  Button  guide  stabilization  system. 
[1]  Guide  buttons  shall  be  coordinated 

with  platform  mounted  equipment  of 
paragraph  (f)(5)(vi)  of  this  section. 

[2]  Guide  buttons  shall  be  located 
horizontally  on  the  building  face  so  as  to 
allow  engagement  of  each  of  the  guide 
tracks  mounted  on  the  platform. 

[3)  Guide  buttons  shall  be  located  in 
vertical  rows  on  the  building  face  for 
proper  engagement  of  the  guide  tracks 
mounted  on  the  platform. 

[4]  Two  guide  buttons  shall  engage 
each  guide  track  at  all  times  except  for 
the  initial  engagement. 

(5)  Guide  buttons  which  extend 
beyond  the  face  of  the  building  shall  be 
free  of  sharp  edges  or  points.  Where 
cables,  ropes  and  lifelines  may  be  in 
contact  with  the  building  face,  guide 
buttons  shall  not  interfere  with  their 
handling  or  operation. 

[6]  Guide  buttons,  connections  and 
seals  shall  be  capable  of  sustaining 
without  damage  at  least  the  weight  of 
the  platform,  or  provision  shall  be  made 
in  the  guide  tracks  or  guide  track 
connectors  to  prevent  the  platform  and 
its  attachments  from  transmitting  the 
weight  of  the  platform  to  the  guide 
buttons,  cormections  and  seals.  In  either 
case,  the  minimum  design  load  shall  be 
300  pounds  (1334  n)  per  building  anchor. 

Nolo:  See  paragraph  (f)[5)(vi)  of  this  section 
for  relevant  equipment  provisions. 

Note:  See  Figure  3  in  Appendix  B  of  this 
section  for  a  a  description  of  a  topical  button 
guide  stabilization  system. 

(C)  System  utilizing  angulated  roping 
and  building  face  rollers.  The  system 
shall  keep  the  equipment  in  continuous 
contact  with  the  building  facade,  and 
shall  prevent  sudden  horizontal 
movement  of  the  platfonn.  This  system 
is  acceptable  only  where  the  suspended 
portion  of  the  equipment  in  use  does  not 
exceed  130  feet  (39.6  m)  above  a  safe 
surface  or  ground  level,  and  where  the 
platform  maintains  no  less  than  10 
pounds  (44.4  n)  angulation  force  on  the 
building  facade. 

(iv)  Tie-in  guides  for  building  interiors 
(atriums)  may  be  eliminated  when  a 
registered  professional  engineer 


determines  that  an  alternative 
stabilization  system,  including  systems 
in  paragraphs  [e)(2)(iii)  (A),  (B)  and  (C), 
or  a  platform  tie-off  at  each  work  station 
will  provide  equivalent  safety. 

(3)  Roof  guarding,  (i)  Employees 
working  on  roofs  while  performing 
building  maintenance  shall  be  protected 
by  a  perimeter  guarding  system  which 
meets  the  requirements  of  paragraph 
(c)(1)  of  §  1910.23  of  this  Part. 

(ii)  The  perimeter  guard  shall  not  be 
more  than  six  inches  (152  mfti)  inboard 
of  the  inside  face  of  a  barrier,  i.e.  the 
parapet  wall,  or  roof  edge  curb  of  the 
building  being  serviced;  however,  the 
perimeter  guard  location  shall  not 
exceed  an  18  inch  (457  mm)  setback 
from  the  exterior  building  face. 

(4)  Equipment  stops.  Operational 
areas  for  trackless  type  equipment  shall 
be  provided  with  structural  stops,  such 
as  curbs,  to  prevent  equipment  from 
traveling  outside  its  intended  travel 
areas  and  to  prevent  a  crushing  or 
shearing  hazard. 

(5)  Maintenance  access.  Means  shall 
be  provided  to  traverse  all  carriages  and 
their  suspended  equipment  to  a  safe 
area  for  maintenance  and  storage. 

(6)  Elevated  track,  (i)  An  elevated 
track  system  which  is  located  four  feet 
(1.2  m)  or  more  above  a  safe  surface, 
and  traversed  by  carriage  supported 
equipment,  shall  be  provided  with  a 
walkwsy  and  guardrail  system;  or 

(ii)  The  working  platform  shall  be 
capable  of  being  lowered,  as  part  of  its 
normal  operation,  to  the  lower  safe 
surface  for  access  and  egress  cf  the 
personnel  and  shall  be  provided  with  a 
safe  means  of  access  and  egress  to  the 
lower  safe  surface. 

(7)  Tie-down  anchors.  Inibedded  ti?- 
dowTi  anchors,  fasteners,  and  affected 
structures  shall  be  resistant  to  corrosion. 

(3)  Cable  stabilization,  (i)  Hanging 
lifelines  and  all  cables  not  in  tension 
shall  be  stabilized  at  each  200  foot  (61 
m)  interval  of  vertical  travel  of  the 
working  platform  beyond  an  initial  200 
foot  (61  m)  distance. 

(ii)  Hanging  cables,  other  than 
suspended  wire  ropes,  which  are  in 
constant  tension  shall  be  stabilized 
when  the  vertical  travel  exceeds  an 
initial  600  foot  (183  m)  distance,  and  at 
further  intervels  of  600  feet  (183  m)  or 
less. 

(9)  Emergency  planning.  A  written 
emergency  action  plan  shall  be 
developed  and  implemented  for  each 
kind  of  working  platform  operation.  This 
plan  shall  explain  the  emergency 
procedures  which  are  to  be  followed  in 
the  event  of  a  power  failure,  equipment 
failure  or  other  emergencies  which  may 
be  encountered.  The  plan  shall  also 
explain  that  employees  inform 


themselves  about  the  building 
emergency  escape  routes,  procedures 
and  alarm  systems  before  operating  a 
platform.  Upon  initial  assignment  and 
whenever  the  plan  is  changed  the 
employer  shall  review  with  each 
employee  those  parts  of  the  plan  which 
the  employee  must  know  to  protect 
himself  or  herself  in  the  event  of  an 
emei^eney. 

(10)  Building  maintenance.  Repairs  or 
major  maintenance  of  those  building 
portions  that  provide  primary  support 
for  the  suspended  equipment  shall  not 
affect  the  capability  of  the  building  to 
meet  the  requirements  of  this  standard. 

(11)  Electrical  requirements.  The 
following  electrical  requirements  apply 
to  buildings  which  utilize  working 
platforms  for  building  maintenance. 

(i)  General  building  electrical 
installations  shall  comply  widi 
§§  1910.30Z  through  1910.306  of  this  Part, 
unless  othen^nse  specified  in  this 
section; 

(ii)  Building  electrical  wiring  shall  be 
of  such  capacity  that  when  full  load  is 
applied  to  the  equipment  power  circuit 
not  more  than  a  five  percent  drop  from 
building  service-vault  voltage  shall 
occur  at  any  power  circuit  outlet  used 
by  equipment  regulated  by  this  section; 

(iii)  The  equipment  power  circuit  shall 
be  an  independent  electrical  circuit  that 
shall  remain  separate  from  all  other 
equipment  within  or  on  the  building, 
other  than  power  circuits  used  for  hand 
tools  that  will  be  used  in  conjunction 
with  the  equipment.  If  the  building  is 
provided  with  an  emergency  power 
system,  the  equipment  power  circuit 
may  also  be  cormected  to  this  system; 

(iv)  The  power  circuit  shall  be 
provided  with  a  disconnect  switch  that 
can  be  locked  in  the  "OFF"  and  "ON" 
positions.  The  switch  shall  be 
conveniently  located  with  respect  to  the 
primary  operating  area  of  the  equipment 
to  allow  the  operators  of  the  equipment 
access  to  the  switch; 

(v)  The  disconnect  switch  for  the 
power  circuit  shall  be  locked  in  the 
"ON"  position  when  the  equipment  is  in 
use;  and 

(vi)  An  effective  two-way  voice 
communication  system  shall  be 
provided  between  the  equipment 
operators  and  persons  stationed  within 
the  building  being  serviced.  The 
communications  facility  shall  be 
operable  and  shall  be  manned  at  aU 
times  by  persons  stationed  within  the 
building  whenever  the  platform  is  being 
used. 

(f)  Powered  platform  installations — 
Equipment — (1)  General  requirements. 
The  following  requirements  apply  to 
equipment  which  are  pari  of  a  powered 
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platform  installation,  such  ad  platforms, 
stabilizing  components,  carriages, 
outriggers,  davits,  hoisting  machines, 
wire  ropes  and  electrical  components. 

(i)  Equipment  installations  shall  be 
designed  by  or  under  the  direction  of  a 
registered  professional  engineer 
experienced  in  such  design; 

(ii]  The  design  shall  provide  for  a 
minimum  live  load  of  250  pounds  (113.6 
kg)  for  each  occupant  of  a  suspended  or 
supported  platform; 

(iii)  Equipment  that  is  exposed  to 
wind  when  not  in  service  shall  be 
designed  to  withstand  forces  generated 
by  winds  of  at  least  100  miles  per  hour 
(44.7  m/s)  at  30  feet  (9.2  m]  above  grade; 
and 

(iv)  Equipment  that  is  exposed  to 
wind  when  in  service  shall  be  designed 
to  withstand  forces  generated  by  winds 
of  at  least  50  miles  per  hour  (22.4  m/s) 
for  all  elevations. 

(2)  Construction  requirements.  Bolted 
connections  shall  be  self-locking  or  shall 
otherwise  be  secured  to  prevent  loss  of 
the  connections  by  vibration. 

(3)  Suspension  methods.  Elevated 
building  maintenance  equipment  shall 
be  suspended  by  a  carriage,  outriggers, 
davits  or  an  equivalent  method. 

(i)  Carriages.  Carriages  used  for 
suspension  of  elevated  building 
maintenance  equipment  shall  comply 
with  the  following: 

(A)  The  horizontal  movement  of  a 
carriage  shall  be  controlled  so  as  to 
ensure  its  safe  movement  and  allow 
accurate  positioning  of  the  platform  for 
vertical  travel  or  storage; 

(B)  Powered  carriages  shall  not 
exceed  a  traversing  speed  of  50  feet  per 
minute  (0.3  m/s); 

(C)  The  initiation  of  a  traversing 
movement  for  a  manually  propelled 
carriage  on  a  smooth  level  surface  shall 
not  require  a  person  to  exert  a 
horizontal  force  greater  than  40  pounds 
(444.8  n); 

(D)  Structural  stops  and  curbs  shall  be 
provided  to  prevent  the  traversing  of  the 
carriage  beyond  its  designed  limits  of 
travel; 

(E)  Traversing  controls  for  a  powered 
carriage  shall  be  of  a  continuous 
pressure  weatherproof  type.  Multiple 
controls  when  provided  shall  be 
arranged  to  permit  operation  from  only 
one  control  station  at  a  time.  An 
emergency  stop  device  shall  be  provided 
on  each  end  of  a  powered  carriage  for 
interrupting  power  to  the  carriage  drive 
motors; 

(F)  The  operating  controls(s)  shall  be 
so  connected  that  in  the  case  of 
suspended  equipment,  traversing  of  a 
carriage  is  not  possible  until  the 
suspended  portion  of  the  equipment  is 
located  at  its  uppermost  designed 


position  for  traversing;  and  is  free  of 
contact  with  the  face  of  the  building  or 
building  guides.  In  addition,  all 
protective  devices  and  interlocks  are  to 
be  in  the  proper  position  to  allow 
traversing  of  the  carriage; 

(G)  Stability  for  underfoot  supported 
carriages  shall  be  (Stained  by  gravity, 
by  an  attachment  to  a  structural  support, 
or  by  a  combination  of  gravity  and  a 
structural  support.  The  use  of  flowing 
counterweights  to  achieve  stability  is 
prohibited. 

[1]  The  stability  factor  against 
overturning  shall  not  be  less  than  two 
for  horizontal  traversing  of  the  carriage, 
including  the  effects  of  impact  and  wind. 

(2)  The  carriages  and  their  anchorages 
shall  be  capable  of  resisting  accidental 
over-tensioning  of  die  wire  ropes 
suspending  the  working  platform,  and 
this  calculated  value  shall  include  the 
effect  of  one  and  one-half  times  the  stall 
capacity  of  the  hoist  motor.  All  parts  of 
the  installation  shall  be  capable  of 
withstanding  without  damage  to  any 
part  of  the  installation  the  forces 
resulting  from  the  stall  load  of  the  hoist 
and  one  half  the  wind  load. 

[3)  Roof  carriages  which  rely  on 
having  tie-down  devices  secured  to  the 
building  to  develop  the  required  stability 
against  overturning  shall  be  provided 
with  an  interlock  vdiich  will  prevent 
vertical  platform  movement  unless  the 
tie-down  is  engaged; 

(H)  An  automatically  applied  braking 
or  locking  system,  or  equivalent,  shall  be 
provided  that  will  prevent  unintentional 
traversing  of  power  traversed  or  power 
assisted  carriages; 

(I)  A  manual  or  automatic  braking  or 
locking  system  or  equivalent,  shall  be 
provided  that  will  prevent  unintentional 
traversing  of  manually  propelled 
carriages; 

(J)  A  means  to  lock  out  the  power 
supply  for  the  carriage  shall  be 
provided; 

(K)  Safe  access  to  and  egress  from  the 
carriage  shall  be  provided  from  a  safe 
surface.  If  the  carriage  traverses  an 
elevated  area,  any  operating  area  on  the 
carriage  shall  be  protected  by  a 
guardrail  system  in  compliance  with  the 
provisions  of  paragraph  (f)(5)(i)(F)  of 
this  section.  Any  access  gate  shall  be 
self-closing  and  self-latching,  or 
provided  with  an  interlock: 

(L)  Each  carriage  v/o^V.  station 
position  shall  be  identified  by  location 
markings  and/or  position  indicators; 
and 

(M)  The  motors  shall  stall  if  the  load 
on  the  hoist  motors  is  at  any  time  in 
excess  of  three  times  that  necessary  for 
lifting  the  working  platform  with  its 
rated  load. 


(ii)  Transportable  outriggers.  (A) 
Transportable  outriggers  may  be  used  as 
a  method  of  suspension  for  ground 
rigged  working  platforms  where  the 
point  of  suspension  does  not  exceed  300 
feet  (91.5  m)  above  a  safe  surface.  Tie-in 
guide  system(s)  shall  be  provided  which 
meet  the  requirements  of  paragraph 
(e)(2)  of  this  section. 

(B)  Transportable  outriggers  shall  be 
used  only  with  self-powered,  ground 
rigged  working  platforms. 

(C)  Each  transportable  outrigger  shall 
be  secured  with  a  tie-down  to  a  verified 
anchorage  on  the  building  during  the 
entire  period  of  its  use.  The  anchorage 
shall  be  designed  to  have  a  stability 
factor  of  not  less  than  four  against 
overturning  or  upsetting  of  the  outrigger. 

(D)  Access  to  and  egress  from  the 
working  platform  shall  be  from  and  to  a 
safe  surface  below  the  point  of 
suspension. 

(E)  Each  transportable  outrigger  shall 
be  designed  for  lateral  stability  to 
prevent  roll-over  in  the  event  an 
accidental  lateral  load  is  applied  to  the 
outrigger.  The  accidental  lateral  load  to 
be  considered  in  this  design  shall  be  not 
less  than  70  percent  of  the  rated  load  of 
the  hoist. 

(F)  Each  transportable  outrigger  shall 
be  designed  to  support  an  ultimate  load 
of  not  less  than  four  times  the  rated  load 
of  the  hoist. 

(G)  Each  transportable  outrigger  shall 
be  so  located  that  the  suspension  wire 
ropes  for  two  point  suspended  working 
platforms  are  hung  parallel. 

(H)  A  transportable  outrigger  shall  be 
tied-back  to  a  verified  anchorage  on  the 
building  with  a  rope  equivalent  in 
strength  to  the  suspension  rope. 

(1)  The  tie-back  rope  shall  be  installed 
parallel  to  the  centerline  of  the  outrigger. 

(iii)  Davits.  (A)  Every  davit 
installation,  fixed  or  transportable, 
rotatable  or  non-rotatable  shall  be 
designed  and  installed  to  insure  that  it 
has  a  stability  factor  against  overturning 
of  not  less  than  four. 

(B)  The  following  requirements  apply 
to  roof  rigged  davit  systems: 

[1]  Access  to  and  egress  from  the 
working  platform  shall  be  from  a  safe 
surface.  Access  or  egress  shall  not 
require  persons  to  climb  over  a 
building's  parapet  or  guard  railing;  and 

(2)  The  working  platform  shall  be 
provided  with  wheels,  casters  or  a 
carriage  for  traversing  horizontally. 

(C)  The  following  requirements  apply 
to  ground  rigged  davit  systems: 

[1)  The  point  of  suspension  shall  not 
exceed  300  feet  (91.5  m)  above  a  safe 
surface.  Guide  system{s)  shall  be 
provided  which  meet  the  requirements 
of  paragraph  (e)(2)  of  this  section; 
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[2]  Access  and  egress  to  and  from  the 
working  platform  shall  only  be  from  a 
safe  surface  below  the  point  of 
suspension. 

(D)  A  rotating  davit  shall  not  require  a 
horizontal  force  in  excess  of  40  pounds 
(177.9  n)  per  person  to  initiate  a  rotating 
movement. 

(E)  The  following  requirements  shall 
apply  to  transportable  davits: 

[1]  A  davit  or  part  of  a  davit  weighing 
more  than  80  pounds  (36  kg)  shall  be 
provided  with  a  means  for  its  transport, 
which  shall  keep  the  center  of  gravity  of 
the  davit  at  or  below  36  inches  (914  mm) 
above  the  safe  surface  during  transport; 

(2)  A  davit  shall  be  provided  with  a 
pivoting  socket  or  with  a  base  that  will 
allow  the  insertion  or  removal  of  a  davit 
at  a  position  of  not  more  than  35  degrees 
above  the  horizontal,  with  the  complete 
davit  inboard  of  the  building  face  being 
serviced;  and 

[3]  Means  shall  be  provided  to  lock 
the  davit  to  its  socket  or  base  before  it  is 
used  to  suspend  the  platform. 

(4)  Hoisting  machines,  (i)  Raising  and 
lowering  of  suspended  or  supported 
equipment  shall  be  performed  only  by  a 
hoisting  machine. 

(ii)  Each  hoisting  machine  shall  be 
capable  of  arresting  any  overspeed 
descent  of  the  load. 

(iii)  Each  hoisting  machine  shall  be 
powered  only  by  air,  electric  or 
hydraulic  sources. 

(iv)  Flammable  liquids  shall  not  be 
carried  on  the  working  platform. 

(v)  Each  hoisting  machine  shall  be 
capable  of  raising  or  lowering  125 
percent  of  the  rated  load  of  the  hoist. 

(vi)  Moving  parts  of  a  hoisting 
machine  shall  be  enclosed  or  guarded  in 
compliance  with  paragraphs  (a)(1)  and 
(2)  of  §  1910.212  of  this  part. 

(vii)  Winding  drums,  traction  drums 
and  sheaves  and  directional  sheaves 
used  in  conjunction  with  hoisting 
machines  shall  be  compatible  with,  and 
sized  for,  the  wire  rope  used. 

(viii)  Each  winding  drum  shall  be 
provided  with  a  positive  means  of 
attaching  the  wire  rope  to  the  drum.  The 
attachment  shall  be  capable  of 
developing  at  least  four  times  the  rated 
load  of  the  hoist. 

(ix)  Each  hoisting  machine  shall  be 
provided  with  a  primary  brake  and  at 
least  one  independent  secondary  brake, 
each  capable  of  stopping  and  holding 
not  less  than  125  percent  of  the  lifting 
capacity  of  the  hoist. 

(A)  The  primary  brake  shall  be 
directly  connected  to  the  drive  train  of 
the  hoisting  machine,  and  shall  not  be 
coimected  through  belts,  chains, 
clutches,  or  set  screw  type  devices.  The 
brake  shall  automatically  set  when 
power  to  the  prime  mover  is  interrupted. 


(B)(i)  The  secondary  brake  shall  be 
an  automatic  emergency  type  of  brake 
that,  if  actuated  during  each  stopping 
cycle,  shall  not  engage  before  the  hoist 
is  stopped  by  the  primary  brake. 

(2)  When  a  secondary  brake  is 
actuated,  it  shall  stop  and  hold  the 
platform  within  a  vertical  distance  of  24 
inches  (609.6  mm). 

(x)  Any  component  of  a  hoisting 
machine  which  requires  lubrication  for 
its  protection  and  proper  functioning 
shall  be  provided  with  a  means  for  that 
lubrication  to  be  applied. 

(5)  Suspended  equipment — (i)  General 
requirements.  (A)  Each  suspended  unit 
component,  except  suspension  ropes 
and  guardrail  systems,  shall  be  capable 
of  supporting,  without  failure,  at  least 
four  times  the  maximum  intended  live 
load  applied  or  transmitted  to  that 
component. 

(B)  Each  suspended  unit  component 
shall  be  constructed  of  materials  that 
will  withstand  anticipated  weather 
conditions. 

(C)  Each  suspended  unit  shall  be 
provided  with  a  load  rating  plate, 
conspicuously  located,  stating  the  unit 
weight  and  rated  load  of  the  suspended 
unit. 

(D)  When  the  suspension  points  on  a 
suspended  unit  are  not  at  the  unit  ends, 
the  unit  shall  be  capable  of  remaining 
continuously  stable  under  all  conditions 
of  use  and  position  of  the  live  lead,  and 
shall  maintain  at  least  a  1.5  to  1  stability 
factor  against  unit  upset. 

(E)  Guide  rollers,  guide  r  hoes  or 
building  face  rollers  shall  be  provided, 
and  shall  compensate  for  variations  in 
building  dimensions  and  for  minor 
horizontal  out-of-ievel  variations  of  each 
suspended  unit. 

(F)  Each  working  platform  of  a 
suspended  unit  shall  be  secured  to  the 
building  facade  by  one  or  more  of  the 
following  methods,  or  by  an  equivalent 
method: 

[1]  Continuous  engagement  to  building 
anchors  as  provided  in  paragraph 
(e)(2)(i)  of  this  section; 

(2)  Intermittent  engagement  to 
building  anchors  as  provided  in 
paragraph  (e)(2)(iii)(A)  of  this  section; 

(3)  Button  guide  engagement  as 
provided  in  paragraph  (e)(2)(iii](B)  of 
this  section;  or 

[4]  Angulated  roping  and  building  face 
rollers  as  provided  in  paragraph 
(e)(2)(iii)(C)  of  this  section. 

(G)  Each  working  platform  of  a 
suspended  unit  shall  be  provided  with  a 
guardrail  system  on  all  sides  which  shall 
meet  the  following  requirements: 

[t]  The  system  shall  consist  of  a  top 
guardrail,  midrail,  and  a  toeboard; 

(2)  The  top  guardrail  shall  not  be  less 
than  36  inches  (914  mm)  high  and  shall 


be  able  to  withstand  at  least  a  100- 
pound  (444  n)  force  in  any  downward  or 
outward  direction; 

[3]  The  midrail  shall  be  able  to 
withstand  at  least  a  75-pound  (333  n) 
force  in  any  downward  or  outward 
direction;  and 

[4]  The  areas  between  the  guardrail 
and  toeboard  on  the  ends  and  outboard 
side,  and  the  area  between  the  midrail 
and  toeboard  on  the  inboard  side,  shall 
be  closed  with  a  material  that  is  capable 
of  withstanding  a  load  of  100  pounds 
(45.4  KG.)  applied  horizontally  over  any 
area  of  one  square  foot  (.09  m^).  The 
material  shall  have  all  openings  small 
enough  to  reject  passage  of  life  lines  and 
potential  faUing  objects  which  may  be 
hazardous  to  persons  balow. 

(5)  Toeboards  shall  be  capable  of 
withstanding,  without  failure,  a  force  of 
at  least  50  pounds  (222  n)  applied  in  any 
downward  or  horizontal  direction  at  any 
point  along  the  toeboard. 

(6)  Toeboards  shall  be  three  and  one- 
half  inches  (9  cm)  minimum  in  length 
from  their  top  edge  to  the  level  of  the 
platform  floor. 

(7)  Toeboards  shall  be  securely 
fastened  in  place  at  the  outermost  edge 
of  the  platform  and  have  no  more  than 
one-half  inch  (1.3  cm)  clearance  above 
the  platform  floor, 

(8)  Toeboards  shall  be  solid  or  with  an 
opening  not  over  one  inch  (2.5  cm)  in  the 
greatest  dimension. 

(ii)  Two  and  four-point  suspended 
working  platforms.  (A)  The  working 
platform  shall  be  not  less  than  24  inches 
(610  mm)  wide  and  shall  be  provided 
with  a  minimum  of  a  12  inch  (305  mm) 
wide  passage  at  or  past  any  obstruction 
on  the  platform. 

(B)  The  flooring  shall  be  of  a  slip- 
resistant  type  and  shall  contain  no 
opening  that  would  allow  the  passage  of 
life  lines,  cables  and  other  potential 
falling  objects.  If  a  larger  opening  is 
provided,  it  shall  be  protected  by 
placing  a  material  under  the  opening 
which  shall  prevent  the  passage  of  life 
lines,  cables  and  potential  falling 
objects. 

(C)  The  working  platfrom  shall  be 
provided  with  a  means  of  suspension 
that  will  restrict  the  platform's  inboard 
to  outboard  roll  about  its  longitudinal 
axis  to  a  maximum  of  15  degrees  from  a 
horizontal  plane  when  moving  the  live 
load  from  the  inboard  to  the  outboard 
side  of  the  platform. 

(D)  Any  cable  suspended  from  above 
the  platform  shall  be  provided  with  a 
means  for  storage  to  prevent 
acciunulation  of  the  cable  on  the  floor  of 
the  platform. 

(E)  All  operating  controls  for  the 
vertical  travel  of  die  platform  shall  be  of 
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the  continuous-pressure  type,  and  shall 
be  located  on  the  platform. 

(F)  Each  operating  station  of  every 
working  platform  shall  be  provided  with 
a  means  of  interrupting  the  power 
supply  to  all  hoist  motors  to  stop  any 
further  powered  ascent  or  descent  of  the 
platform. 

(G)  The  maximum  rated  speed  of  the 
platform  shall  not  exceed  50  feet  per 
minute  (0.3  ms)  with  single  speed  hoists, 
nor  75  feet  per  minute  (0.4  ms)  vrith 
multi-speed  hoists. 

(H)  Provisions  shall  be  made  for 
securing  all  tools,  water  tanks,  and  other 
accessories  to  prevent  their  movement 
cr  accumulation  on  the  floor  of  the 
platform. 

(I)  Portable  fire  extinguishers 
conforming  to  the  provisions  of 
§  1910.155  and  §  1910.157  of  this  part 
shall  be  provided  and  securely  attached 
on  all  working  platforms. 

(I)  Access  to  and  egress  from  a 
working  platfrom,  except  for  those  that 
land  directly  on  a  safe  surface,  shall  be 
provided  by  stairs,  ladders,  platforms 
and  runways  conforming  to  the 
provisions  of  Subpart  D  of  this  part. 
Access  gates  shall  be  self-closing  and 
self-latching. 

(K)  Means  of  access  to  or  egress  from 
a  working  platform  which  is  48  inches 
(1.2  m)  or  more  above  a  safe  surface 
shall  be  provided  with  a  guardrail 
system  or  ladder  handrails  that  conform 
to  the  provisions  of  Subpart  D  of  this 
part. 

(L)  The  platform  shall  be  provided 
with  a  secondary  wire  rope  suspension 
system  if  the  platform  contains 
overhead  structures  which  restrict  the 
emergency  egress  of  employees.  A 
horizontal  lifeline  or  a  direct  connection 
anchorage  shall  be  provided,  as  part  of  a 
fall  arrest  system  which  meets  the  ■ 
requirements  of  Appendix  C,  for  each 
employee  on  such  a  platform.      ^ 

(M)  A  vertical  lifeline  shall  be 
provided  as  part  of  a  fall  arrest  system 
which  meets  the  requirements  of 
Appendix  C,  for  each  employee  on  a 
working  platform  suspended  by  two  or 
more  wire  ropes,  if  the  failure  of  one 
wire  rope  or  suspension  attachment  will 
cause  the  platform  to  upset.  If  a 
secondary  wire  rope  suspension  is  used, 
vertical  lifelines  are  not  required  for  the 
fall  arrest  system,  provided  that  each 
employee  is  attached  to  a  horizontal 
lifeline  anchored  to  the  platform. 

(N]  An  emergency  electric  operating 
device  shall  be  provided  on  roof 
powered  platforms  near  the  hoisting 
machine  for  use  in  the  event  of  failure  of 
the  normal  operating  device  located  on 
the  working  platform,  or  failure  of  the 
cable  connected  to  the  platform.  The 
emergency  electric  operating  device 


shall  be  mounted  in  a  secured 
compurtme.at,  aud  the  compartment 
shall  be  labeled  v.ilh  inslructiijns  for 
use.  A  meani;  for  o|;or.iiig  the 
compartment  shall  be  mounted  in  a 
break-glass  receptable  located  near  the 
emergency  electric  operating  device  or 
in  an  equivalent  secure  and  accessible 
location. 

(iii)  Single  point  suspended  working 
platforms.  (A)  The  requirements  of 
paragraphs  (n(5)(ii)(A)  through  (K)  of 
this  section  shall  also  apply  to  a  single 
point  worlviijg  platform. 

(B)  Each  single  point  suspended 
working  platform  shall  be  provided  with 
a  secondary  wire  rope  suspension 
system,  which  will  prevent  iiie  working 
platform  from  falling  should  there  be  a 
failure  of  the  primary  means  of  support, 
or  if  the  platform  contains  overhead 
structures  which  rgstrict  the  egress  of 
the  employees.  A  horizontal  life  line  or  a 
direct  connection  anchorage  shall  be 
provided,  as  part  of  a  fall  arrest  system 
which  meets  the  requirements  of 
Appendix  C,  for  each  employee  on  the 
platform. 

(iv)  Ground-rigged  v/orking  platforms. 
(A)  Groundrigged  working  platforms 
shall  comply  with  all  the  requirements 
of  paragraphs  (f)t5)[ii)  (A)  through  (M)  of 
this  section. 

(B]  After  each  day's  use,  the  power 
supply  within  the  building  shall  be 
disconnected  from  a  ground-rigged 
working  platform,  and  the  platform  shall 
be  either  disengaged  from  its  suspension 
points  or  secured  and  stored  at  grade. 

(v)  Intermittently  stabilized  platforms. 
(A)  The  platform  shall  comply  with 
paragraphs  (F)(5j(ii)(A)  through  (M)  of 
this  section. 

(B)  Each  stabilizer  tie  shall  be 
equipped  with  a  "quick  connect-quick 
disconnect"  device  which  cannot  be 
accidently  disengjiged,  for  attachment  to 
the  building  anchor,  and  shall  be 
resistant  to  adverse  environmental 
conditions. 

(C)  The  platform  shall  be  provided 
with  a  stopping  device  that  will 
interrupt  the  hoist  power  supply  in  the 
event  the  platform  contacts  a  stabilizer 
tie  during  its  ascent. 

(D)  Building  face  rollers  shall  not  be 
placed  at  the  anchor  setting  if  exterior 
anchors  are  used  an  the  building  face. 

(E)  Stabilizer  ties  used  on 
intermittently  stabilized  platforms  shall 
allow  for  the  specific  attachment  length 
needed  to  effect  the  predetermined 
angulation  of  the  suspended  wire  rope. 
The  specific  attachment  length  shall  be 
maintained  at  all  building  anchor 
locations. 

(F)  The  platform  shall  be  in 
continuous  contact  with  the  face  of  the 
building  during  ascent  and  descent. 


(G)  The  attachment  and  removal  of 
stabilizer  ties  shall  not  require  the 
horizontal  movement  of  the  platform. 

(H)  The  platform-mounted  equipment 
and  its  suspension  vnre  ropes  shall  not 
be  physically  damaged  by  the  loads 
from  the  stabiliser  tie  or  its  building 
anchor.  The  platform,  platform  mounted 
equipment  and  wire  ropes  shall  be  able 
to  withstcind  a  load  that  is  at  least  twice 
the  ultimate  strength  of  the  stabilizer  tie. 

Note:  S;e  Figure  II  in  Appendix  B  of  this 
section  for  a  description  of  a  t>'pical 
intennilter.t  stfiijilization  system. 

(vi)  B'jtton-g'jide  stabilized  platforms. 
(A)  The  platform  shall  comply  with 
paragraphs  (tUSKiiKA)  through  (M)  of 
this  section. 

(B)  Each  guide  track  on  the  platform 
shall  engage  a  minimum  of  two  guide 
buttons  during  any  vertical  travel  of  the 
platform  following  the  initial  button 
engagement. 

(C)  Each  guide  track  on  a  platform 
that  is  part  of  a  roof  rigged  system  shall 
be  provided  with  a  storage  position  on 
the  plaiform. 

(D)  Each  guide  track  on  the  platfonn 
shall  be  sufficiently  maneuverable  by 
platform  occupants  to  permit  easy 
engagement  of  the  guide  buttons,  and 
ea.sy  movement  into  and  out  of  its 
storage  position  on  the  platform. 

(E)  Two  guide  tracks  shall  be  mounted 
on  tho  plalforrt  and  shall  provide 
continuous  contact  with  the  building 
face. 

(F)  The  load  carrying  components  of 
the  button  guide  stabilization  system 
which  transmit  the  load  into  the 
platform  shall  be  capable  of  supporting 
the  weight  of  the  platform,  or  provision 
shall  be  made  in  the  guide  track 
connectors  or  olalform  attachments  to 
prevent  the  weight  of  the  platfonn  from 
being  transmitted  to  the  platform 
attachments. 

Note:  See  Figure  HI  in  Appendix  B  of  this 
section  for  a  description  Of  a  typical  button 
guide  stabilization  system. 

(6]  Supported  equipment,  (i) 
Supported  equipment  shall  maintain  a 
vertical  position  in  respect  to  the  face  of 
the  building  by  means  other  than 
friction. 

(ii)  Cog  wheels  or  equivalent  means 
shall  be  incorporated  to  provide 
climbing  traction  between  the  supported 
equipment  and  the  building  guides. 
Additional  guide  wheels  or  shoes  shall 
be  incorporated  as  may  be  necessary  to 
ensure  that  the  drive  wheels  are 
continuously  held  in  positive 
engagement  with  the  building  guides. 

(iii]  Launch  guide  mullions  indexed  to 
the  building  guides  and  retained  in 
alignment  with  the  building  guides  shall 


Federal  Register  /  Vol.  54,  No.  144  /  Friday,  July  28.  1989  /  Rules  and  Regulations 31463 


be  used  to  align  drive  wheels  entering 
the  building  guides. 

(iv)  Manned  platforms  used  on 
supported  equipment  shall  comply  with 
the  requirements  of  paragraphs 
(n(5)(ii)(A),  (f){5)(ii)(B).  and  (n{5)(ii)(D) 
through  (K)  of  this  section  covering 
suspended  equipment. 

[7]  Suspension  wire  ropes  and  rope 
connections,  (i)  Each  specific 
installation  shall  use  suspension  wire 
ropes  or  combination  cable  and 
connections  meeting  the  specification 
recommended  by  the  manufacturer  of 
the  hoisting  machine  used.  Connections 
shall  be  capable  of  developing  at  least 
80  percent  of  the  rated  breaking  strength 
of  the  wire  rope. 

(ii]  Each  suspension  rope  shall  have  a 
"Design  Factor"  of  at  least  10.  The 
"Design  Factor"  is  the  ratio  of  the  rated 
strength  of  the  suspension  wire  rope  to 
the  rated  working  load,  and  shall  be 
calculated  using  the  following  formula: 


F    = 


S(N] 
W 


Where: 

F= Design  factor 

S  =  Manufacturer's  rated  strength  of  one 

suspension  rope 
N= Number  of  suspension  ropes  under 

load 
W  =  Rated  working  load  on  all  ropes  at 

any  point  of  travel 

(iii]  Suspension  wire  rope  grade  shall 
be  at  least  improved  plow  steel  or 
equivalent. 

(iv)  Suspension  wire  ropes  shall  be 
sized  to  conform  with  the  required 
design  factor,  but  shall  not  be  less  than 
5/16  inch  (7.94  mm]  in  diameter. 

(v]  No  more  than  one  reverse  bend  in 
six  wire  rope  lays  shall  be  permitted. 

(vi]  A  corrosion-resistant  tag  shall  be 
securely  attached  to  one  of  the  wire 
rope  fastenings  when  a  suspension  wire 
rope  is  to  be  used  at  a  specific  location 
and  will  remain  in  that  location.  This  tag 
shall  bear  the  following  wire  rope  data: 

(A)  The  diameter  (inches  and/or  mm); 

(B)  Construction  classification; 

(C)  Whether  non-preformed  or 
preformed; 

(D)  The  grade  of  material; 

(E)  The  manufacturer's  rated  strength; 

(F)  The  manufacturer's  name; 

(G)  The  month  and  year  the  ropes 
were  installed;  and 

(H)  The  name  of  the  person  or 
company  which  installed  the  ropes. 

(vii)  A  new  tag  shall  be  installed  at 
each  rope  renewal. 

(viii)  The  original  tag  shall  be  stamped 
with  the  date  of  the  resocketing,  or  the 
original  tag  shall  be  retained  and  a 


supplemental  tag  shall  be  provided 
when  ropes  are  resocketed.  The 
supplemental  tag  shall  show  the  date  of 
resocketing  and  the  name  of  the  person 
or  company  that  resocketed  the  rope. 

(ix)  Winding  drum  type  hoists  shall 
contain  at  least  three  wraps  of  the 
suspension  wire  rope  on  the  drum  when 
the  suspended  unit  has  reached  the 
lowest  possible  point  of  its  vertical 
travel. 

(x)  Traction  drum  and  sheave  type 
hoists  shall  be  provided  with  a  wire 
rope  of  sufficient  length  to  reach  the 
lowest  possible  point  of  vertical  travel 
of  the  suspended  unit,  and  an  additional 
length  of  the  wire  rope  of  at  least  four 
feet  (1.2  m). 

(xi)  The  lengthening  or  repairing  of 
suspension  wire  ropes  is  prohibited. 

(xii)  Babbitted  fastenings  for 
suspension  wire  rope  are  prohibited. 

(8)  Control  circuits,  power  circuits 
and  their  components,  (i)  Electrical 
wiring  and  equipment  shall  comply  with 
Subpart  S  of  this  Part,  except  as 
otherwise  required  by  this  section. 

(ii]  Electrical  runway  conductor 
systems  shall  be  of  a  type  designed  for 
use  in  exterior  locations,  and  shall  be 
located  so  that  they  do  not  come  into 
contact  with  accumulated  snow  or 
water. 

(iii)  Cables  shall  be  protected  against 
damage  resulting  from  overtensioning  or 
from  other  causes. 

(iv)  Devices  shall  be  included  in  the 
control  system  for  the  equipment  which 
will  provide  protection  against  electrical 
overloads,  three  phase  reversal  and 
phase  failure.  The  control  system  shall 
have  a  separate  method,  independent  of 
the  direction  control  circuit,  for  breaking 
the  power  circuit  in  case  of  an 
emergency  or  malfunction. 

(v)  Suspended  or  supported  equipment 
shall  have  a  control  system  which  will 
require  the  operator  of  the  equipment  to 
follow  predetermined  procedures. 

(vi)  The  following  requirements  shall 
apply  to  electrical  protection  devices: 

(A)  On  installations  where  the 
carriage  does  not  have  a  stability  factor 
of  at  least  four  against  overturning, 
electrical  contact(8]  shall  be  provided 
and  so  coiuiected  that  the  operating 
devices  for  the  suspended  or  supported 
equipment  shall  be  operative  only  when 
the  carriage  is  located  and  mechanically 
retained  at  an  established  operating 
point. 

(B)  Overload  protection  shall  be 
provided  in  the  hoisting  or  suspension 
system  to  protect  against  the  equipment 
operating  in  the  "up"  direction  with  a 
load  in  excess  of  125  percent  of  the 
rated  load  of  the  platform;  and    ' 

(C)  An  automatic  detector  shall  be 
provided  for  each  suspension  point  that 


will  interrupt  power  to  all  hoisting 
motors  for  travel  in  the  "down" 
direction,  and  apply  the  primary  brakes 
if  any  suspension  wire  rope  becomes 
slack.  A  continuous-pressure  rigging- 
bypass  switch  designed  for  use  during 
rigging  is  permitted.  This  switch  shall 
only  be  used  during  rigging. 

(vii)  Upper  and  lower  directional 
switches  designed  to  prevent  the  travel 
of  suspended  units  beyond  safe  upward 
and  downward  levels  shall  be  provided. 

(viii)  Emergency  stop  switches  shall 
be  provided  on  remote  controlled,  roof- 
powered  manned  platforms  adjacent  to 
each  control  station  on  the  platform. 

(ix)  Cables  which  are  in  constant 
tension  shall  have  overload  devices 
which  will  prevent  the  tension  in  the 
cable  from  interfering  with  the  load 
limiting  device  required  in  paragraph 
(f](8)(vi](B]  of  this  section,  or  with  the 
platform  roll  limiting  device  required  in 
paragraph  (r)(5)(ii)(C]  of  this  section. 
The  setting  of  these  devices  shall  be 
coordinated  with  other  overload  settings 
at  the  time  of  design  of  the  system,  and 
shall  be  clearly  indicated  on  or  near  the 
device  The  device  shall  interrupt  the 
equipment  travel  in  the  "down" 
direction. 

(g)  Inspection  and  tests — (1) 
Installations  and  alterations.  All 
completed  building  maintenance 
equipment  installations  shall  be 
inspected  and  tested  in  the  field  before 
being  placed  in  initial  service  to 
determine  that  all  parts  of  the 
installation  conform  to  applicable 
requirements  of  this  standard,  and  that 
all  safety  and  operating  equipment  is 
functioning  as  required.  A  similar 
inspection  and  test  shall  be  made 
following  any  major  alteration  to  an 
existing  installation.  No  hoist  in  an 
installation  shall  be  subjected  to  a  load 
in  excess  of  125  percent  of  its  rated  load. 

(2)  Periodic  inspections  and  tests,  (i) 
Related  building  supporting  structures 
shall  imdergo  periodic  inspection  by  a 
competent  person  at  intervals  not 
exceeding  12  months. 

(ii)  All  parts  of  the  equipment 
including  control  systems  shall  be 
inspected,  and,  where  necessary,  tested 
by  a  competent  person  at  intervals 
specified  by  the  manufacturer/ supplier, 
but  not  to  exceed  12  months,  to 
determine  that  they  are  in  safe  operating 
condition.  Parts  subject  to  wear,  such  as 
wire  ropes,  bearings,  gears,  and 
governors  shall  be  inspected  and/or 
tested  to  determine  that  they  have  not 
worn  to  such  an  extent  as  to  affect  the 
safe  operation  of  the  installation. 

(iii)  The  building  owner  shall  keep  a- 
certification  record  of  each  inspection 
and  test  required  under  paragraphs 
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(g](2)(i]  and  (ii)  of  this  section.  The 
certification  record  shall  include  the 
date  of  the  inspection,  the  signature  of 
the  person  who  performed  the 
inspection,  and  the  number,  or  other 
identifier,  of  the  building  support 
structure  and  equipment  which  was 
inspected.  This  certification  record  shall 
he  kept  readi'y  available  for  review  by 
tiie  Assistant  Secretary  of  Labor  or  the 
Assistant  Sccratary's  representative  and 
ly  the  employer. 

(iv)  Working  pla'forms  and  their 
components  shall  be  inspected  by  the 
c.Tiploynr  for  viriblo  defncfs  before 
every  use  and  nfior  each  occurrence 
which  could  affect  the  platform's 
stmctura!  intejirity. 

(3)  Maintenance  inspections  and  tests, 
[i]  A  maintenance  inspection  and.  where 
necessary,  a  test  shall  be  made  of  each 
platform  installation  every  30  days,  or 
where  the  work  cycle  is  less  than  30 
days  such  inspection  and/or  test  shall 
be  made  prior  to  each  work  cycle.  This 
inspection  and  test  shall  follow 
procedures  recommended  by  the 
manufacturer,  and  shall  be  made  by  a 
competent  person. 

(ii)  The  building  owner  shall  keep  a 
certification  record  of  each  inspection 
and  test  performed  under  paragraph 
(g)(3](i)  of  this  section.  The  certification 
record  shall  include  the  date  of  the 
inspection  and  test,  the  signature  of  the 
person  who  performed  the  inspection 
and/or  test,  and  an  identifier  for  the 
platform  installation  which  was 
inspected.  The  certification  record  shall 
be  kept  readily  available  for  review  by 
the  Assistant  Secretary  of  Labor  or  the 
Assistant  Secretary's  representative  and 
by  the  employer. 

(4)  Special  inspection  of  governors 
and  secondary  brakes,  (i)  Governors 
and  secondary  brakes  shall  be  inspected 
and  tested  at  intervals  specified  by  the 
manufacturer/suppher  but  not  to  exceed 
every  12  months.  • 

(ii)  The  results  of  the  inspection  and 
test  shall  confirm  that  the  initiating 
device  for  the  secondary  braking  system 
operates  at  the  proper  overspeedL 

(iii)  The  results  of  the  inspection  and 
test  shall  confirm  that  the  secondary 
brake  is  functioning  properly. 

(iv)  If  any  hoisting  machine  or 
initiating  device  for  the  secondary  brake 
system  is  removed  from  the  equipment 
for  testing,  all  reinstalled  and  directly 
related  components  shall  be  reinspected 
prior  to  returning  the  equipment 
installation  to  service. 

(v)  Inspection  of  governors  and 
secondary  brakes  shall  be  performed  by 
a  competent  person. 

(vi)  The  secondary  brake  governor 
and  actuation  device  shall  be  tested 
before  each  day's  use.  Where  testing  is 


not  feasible,  a  visual  inspection  of  the 
brake  shall  be  made  Instead  to  ensure 
that  it  is  free  to  operate. 

(5)  Suspension  wir9  rope 
maintenance,  inspection  and 
replacement.  [\]  Suspension  wire  rope 
shall  be  maintained  and  used  in 
accordance  with  procedures 
rocommendci  by  the  wire  rope 
manufacturer. 

(ii)  Suspension  win;  rope  shall  he 
inspected  by  a  corripctont  person  for 
visible  defects  and  gi  ops  darridge  to  xhe 
rope  bfifcre  cv<;iy  usu  and  aiV^r  each 
occurrence  which  niiijhl  iilfjct  the  wire 
rope's  integrity. 

(iii)  A  thoroL?;h  ins  j^rtion  ot 
suspension  v.irt^  ropdh  in  service  shall 
be  made  once  a  month.  Siisptnsinn.  wire 
ropes  that  have  bcin  incctive  for  .'JO 
days  or  longer  shall  have  a  thorough 
inspection  before  they  are  placed  into 
service.  These  thorough  inspections  of 
suspension  wire  ropes  shall  be 
performed  by  a  competent  person. 

(iv)  The  need  for  replacement  of  a 
suspension  wire  ropa  shall  be 
determined  by  inspection  and  shall  be 
based  on  the  condition  of  the  wire  rope. 
Any  of  the  following  conditions  or 
combination  of  conditions  will  be  cause 
for  removal  of  the  wire  rope: 

(A)  Broken  wires  exceeding  three 
wires  in  one  strand  or  six  wires  in  one 
rope  lay; 

(B)  Distortion  of  rope  structure  such 
as  would  result  from  crushing  or 
kinking; 

(C)  Evidence  of  heat  damage; 

(D)  Evidence  of  re  pe  deterioration 
from  corrosion; 

(E)  A  broken  wire  within  18  inches 
(460.8  mm)  of  the  end  attachments; 

(F)  Noticeable  rusting  and  pitting; 

(G)  Evidence  of  core  failure  (a 
lengthening  of  rope  lay,  protrusion  of  the 
rope  core  and  a  reduction  in  rope 
diameter  suggests  core  failure);  or 

(H)  More  than  one  valley  break 
(broken  wire). 

(I)  Outer  wire  wear  exceeds  one-third 
of  the  original  outer  wire  diameter. 

(J)  Any  other  condition  which  the 
competent  person  determines  has 
significantly  affected  the  integrity  of  the 
rope. 

(v)  The  building  owner  shall  keep  a 
certification  record  of  each  monthly 
inspection  of  a  suspension  wire  rope  as 
required  in  paragraph  (g)(5](iii)  of  this 
section.  The  record  shall  include  the 
date  of  the  inspection,  the  signature  of 
the  person  who  performed  the 
inspection,  and  a  number,  or  other 
identifier,  of  the  wire  rope  which  was 
inspected.  This  recotd  of  inspection 
shall  be  made  available  for  review  by 
the  Assistant  Secretary  of  Labor  or  the 


Assistant  Secretary's  representative  and 
by  the  employer. 

(6)  Hoist  inspection.  Before  lowering 
personnel  below  the  top  elevation  of  the 
building,  the  hoist  shall  be  tested  each 
day  in  the  lifting  direction  with  the 
intended  load  to  make  certain  it  has 
sufficient  capacity  to  raise  the  perso;u)el 
bank  to  the  boardino  lev$l. 

(h)  \/ai.".tsnar.ca — (1)  Central 
nu'.intenance.  All  parts  of  the  equipment 
affecti'^g  safe  operation  jh^U  be 
main!  "linrd  in  p'"oper  woj'ViT-.g  o.'Jcr  so 
tf  .U  they  may  perform  tlje  f^mclionri  lor 
which  thfy  uern  intended.  The 
eqijipTTient  shall  be  taktii  oat  of  service 
when  it  is  not  in  proper  vii  oi-'ring  order. 

(2)  dcJGrin'^.  (i)  Contnji  or  pow<  r 
contactors  and  relays  sliiall  be  kept 
clean. 

(ii)  All  other  parts  shir,  be  kept  clean 
if  their  proper  functioning  would  be 
affected  by  the  presence  of  dirt  or  other 
contaminants. 

(3)  Periodic  resocketing  of  wire  rope 
fastenings,  (i)  Hoisting  ropes  utilizing 
poured  socket  fastenings  shall  be 
resocketed  at  the  non-drum  ends  at 
intervals  not  exceeding  24  months.  In 
resocketing  the  ropes,  a  sufficient  length 
shall  be  cut  from  the  end  of  the  rope  to 
remove  damaged  or  fatigued  portions. 

(ii)  Resocketed  ropes  shall  conform  to 
the  requirements  of  paragraph  (f)(7)  of 
this  section. 

(iii)  Limit  switches  affected  by  the 
resocketed  ropes  shall  be  reset,  if 
necessary. 

(4)  Periodic  reshackling  of  suspension 
wire  ropes.  The  hoisting  ropes  shall  be 
reshackled  at  the  nondrum  ends  at 
intervals  not  exceeding  24  months. 
When  reshackling  the  ropes,  a  sufficient 
length  shall  be  cut  from  the  end  of  the 
rope  to  remove  damaged  or  fatigued 
portions. 

(5)  Roof  systems.  Roof  track  systems, 
tie-downs,  or  similar  equipment  shall  be 
maintained  in  proper  working  order  so 
that  they  perform  the  function  for  which 
they  were  intended. 

(6)  Building  face  guiding  members. 
T-rails,  indented  mullions,  or  equivalent 
guides  located  in  the  face  of  a  building 
shall  be  maintained  in  proper  working 
order  so  that  they  perform  the  functions 
for  which  they  were  intended.  Brackets 
for  cable  stabilizers  shaD  similarly  be 
maintained  in  proper  working  order. 

(7)  Inoperative  safety  devices.  No 
person  shall  render  a  required  safety 
device  or  electrical  protective  device 
inoperative,  except  as  necessary  for 
tests,  inspections,  and  maintenance. 
Immediately  upon  completion  of  such 
tests,  inspections  and  maintenance,  the 
device  shall  be  restored  to  its  normal 
operating  condition. 
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(i)  Operations— [1]  Training,  (i) 
Working  i^atfonns  shall  be  operated 
only  by  persons  who  are  proficient  in 
the  operation,  safe  use  and  inspection  of 
the  particular  working  platform  to  be 
operated. 

(ii)  All  employees  who  operate 
working  platforms  shall  be  trained  in  the 
following: 

(A)  Recognition  of,  and  preventive 
measures  for,  the  safety  hazards 
associated  with  their  individual  work 
tasks. 

(B)  General  recognition  and 
prevention  of  safety  hazards  associated 
with  the  use  of  working  platforms, 
including  the  provisions  in  the  section 
relating  to  the  particular  working 
platform  to  be  operated. 

(C)  Emergency  action  plan  procedures 
required  in  paragraph  (e)(9)  of  this 
section. 

(D)  Woric  procedures  required  in 
paragraph  (i)(l)(iv)  of  this  section. 

(E)  Personal  fall  arrest  system 
inspection,  care,  use  and  system 
performance. 

(iii)  Training  of  employees  in  the 
operation  and  inspection  of  working 
platforms  shall  be  done  by  a  competent 
person. 

(iv)  Written  work  procedures  for  the 
operation,  safe  use  and  inspection  of 
working  platforms  shall  be  provided  for 
employee  training.  Pictorial  methods  of 
instruction,  may  be  used,  in  lieu  of 
written  work  procedures,  if  employee 
communication  is  improved  using  this 
method.  The  i^ierating  manuals  supplied 
by  manufacturers  for  platform  system 
components  can  serve  as  the  basis  for 
these  procedures. 

(v)  The  employer  shall  certify  that 
employees  have  been  trained  in 
operating  and  inspecting  a  working 
platform  by  preparing  a  certification 
record  which  includes  the  identity  of  the 
person  trained,  the  signature  of  the 
employer  or  the  person  who  conducted 
the  training  and  the  date  that  training 
was  completed.  The  certification  record 
shall  be  prepared  at  the  completion  of 
the  training  required  in  paragrai^ 
(i](lKii)  of  this  section,  and  shall  be 
maintained  in  a  file  for  the  duration  of 
the  employee's  employment  The 
certification  record  shall  be  kept  readily 
available  for  review  by  the  Assistant 
Secretary  of  Labor  or  the  Assistant 
Secretary's  representative. 

(2)  Use.  (i)  Working  platforms  shall 
not  be  loaded  in  excess  of  the  rated 
bad,  as  stated  on  the  platform  load 
rating  plate. 

(ii)  Employees  shall  be  prohibited 
frt)m  working  on  snow,  ice,  or  other 
slippery  material  covering  platforms, 
except  for  the  removal  of  such  materials. 


(iii)  Adequate  precautions  shall  be 
taken  to  protect  the  platform,  wire  ropes 
and  life  lines  from  damage  due  to  acids 
or  other  corrosive  substances,  in 
accordance  with  the  recommendations 
of  the  corrosive  substance  producer, 
supplier,  platform  manufacturer  or  other 
equivalent  information  sources.  Platform 
members  which  have  been  exposed  to 
acids  or  other  corrosive  substances  shall 
be  washed  down  with  a  neutralizing 
solution,  at  a  frequency  recommended 
by  the  corrosive  substance  producer  or 
supplier. 

(iv)  Platform  members,  wire  ropes  and 
life  lines  shall  be  protected  when  using  a 
heat  producing  process.  Wire  ropes  and 
life  lines  which  have  been  contacted  by 
the  heat  producing  process  shall  be 
considered  to  be  permanently  damaged 
and  shall  not  be  used. 

(v)  The  platform  shall  not  be  operated 
in  winds  in  excess  of  25  miles  per  hour 
(40.2  km/hr)  except  to  move  it  from  an 
operating  to  a  storage  position.  Wind 
speed  shall  be  determined  based  on  the 
best  available  information,  which 
includes  on-site  anemometer  readings 
and  local  weather  forecasts  which 
predict  wind  velocities  for  the  area. 

(vi)  On  exterior  installations,  an 
anemometer  shall  be  moimted  on  the 
platform  to  provide  information  of  on- 
site  wind  velocities  prior  to  and  during 
the  use  of  the  platform.  The  anemometer 
may  be  a  portable  (hand  held)  unit 
which  is  temporarily  mounted  during 
platform  use. 

(vii)  Tools,  materials  and  debris  not 
related  to  the  work  in  progress  shall  not 
be  allowed  to  accumulate  on  platforms. 
Stabilizer  ties  shall  be  located  so  as  to 
allow  unencumbered  passage  along  the 
full  length  of  the  platform  and  shall  be  of 
such  loigth  so  as  not  to  become 
entangled  in  rollers,  hoists  or  other 
machinery.  ^ 

(j)  Personal  fall  protection.  &nployees 
on  working  platforms  shall  be  protected 
by  a  personal  fall  arrest  system  meeting 
the  requirements  of  Appendix  C,  Section 
L  of  this  standard,  and  as  otherwise 
provided  by  this  standard. 

(k)  Effective  date.  This  section  is 
effective  January  24, 1990. 

(The  infonnation  collection  requirements 
contained  in  this  section  are  approved  by  the 
Office  of  Management  and  Budget  (0MB)  and 
listed  under  OMB  control  number  1218-0121.) 

Appendix  A  to  Section  1910.66,  Guidelines 
(Advisory) 

4.  Use  of  the  Appendix.  Appendix  A 
provides  examples  of  equipment  and 
methods  to  assist  the  employer  in  meeting  4he 
requirements  of  the  indicated  provision  of  the 
standard.  Employers  may  use  other 
equipment  or  procedures  which  conform  to 
the  requirements  of  the  standard.  This 
appendix  neither  adds  to  nor  detracts  from 


the  mandatory  requirements  set  forth  in 
S  1910.66. 

2.  Assurance.  Paragraph  (c)  of  the  ttandaid 
requires  the  bailding  owner  to  infona  the 
employer  in  writing  that  tlie  powered 
platform  installation  comptiei  with  oeitain 
requirements  of  the  standard,  since  the 
employer  may  not  have  the  necessary 
infonnation  to  make  these  detenBinatioRt. 
The  employer,  however,  remains  respoasiMe 
for  meeting  these  reqniTements  whici  have 
not  l)een  set  off  in  paragraph  (c)(1). 

3.  Design  Requirements.  The  design 
requirements  for  each  installation  should  be 
based  on  the  limitations  (•tresses, 
deflections,  etc.),  estabhshed  by  nationally 
recognized  standards  as  promulgated  by  the 
following  organizations,  or  to  equivalent 
standanb: 

AA — The  Aluminum  Association.  818 

Connecticut  Avenue,  NW,  Washington. 

DC  20006 

Aluminum  Construction  Manual 

Specifications  For  Aluminum  Structures 

Aluminum  Standards  and  Data 
AGMA — ^American  Gear  Manufacturers 

Association.  101  North  Fort  Meyer  Dr., 

Suite  1000.  Arlington.  VA  22208 
AISC — American  Institute  of  Steel 

Constructioa  400  North  Michigan 

Avenue,  Chicaga  IL  60611 
ANSI — ^American  National  Standards 

InstiUite.  Inc.  1430  Broadway,  New  York. 

NY  10018 
ASCE— American  Society  of  Civil  Engineers, 

345  East  47th  Street  New  York.  NY  10017 
ASME — American  Society  of  Mechanical 

Engineers,  345  East  47th  Street  New 

York,  NY  10017 
ASTM — ^American  Society  for  Testing  and 

Materials.  1916  Race  Street.  Philadelphia. 

PA  19103 
AWS— American  Welding  Society,  Inc^  Box 

35104a  550  NW.  Lejeunne  Road.  Miami. 

FL  33126 
]IC— joint  Industrial  Council.  2138  Wisconsin 

Avenue  NW.,  Washington,  DC  20007 
NEMA — National  Electric  Manufacturers 

Association.  2101 L  Street  NW., 

Washington,  DC  20037 

4.  Tie-in-guidet.  Indented  muUioRS,  T-raib 
or  other  equivalent  guides  are  aooefrtable  as 
tie-in  guides  in  a  bailding  face  for  a 
continuous  stabilization  tyslem.  internal 
guides  are  embedded  in  other  bmkling 
members  with  only  the  opening  expoteA  (see 
Figure  1  of  Appendix  B).  Extenwl  guides, 
however,  are  installed  external  to  tlie  other 
buikiiiig  members  and  so  are  fully  exposed. 
The  miiumum  opening  for  tie-in  gmdes  is 
three-quarters  of  an  inch  (19  mm),  and  itw 
minimum  inside  dimensions  are  one-tncb  (2S 
mm)  deep  and  two  inches  (SO  mm)  wide. 

Employers  should  be  aware  of  the  hazards 
associated  with  tie-in  guides  in  a  continuous 
stabilization  system  which  was  not  designed 
properly.  For  example,  Joints  in  these  track 
systems  may  become  extended  or 
discontinuous  due  to  installation  or  building 
settlement.  If  this  alignment  problem  is  not 
corrected,  the  system  could  jam  when  a  guide 
roller  or  guide  shoe  strikes  a  joint  and  this 
would  cause  a  hazardous  situation  for 
employees.  In  another  instance,  faulty  design 
will  result  in  guide  rollers  being  mounted  in  a 
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line  80  they  will  jam  in  the  track  at  the 
slightest  misalignment. 

5.  Building  anchors  (intermittent 
stabilization  system).  In  the  selection  of  the 
vertical  distance  between  building  anchors, 
certain  factors  should  be  given  consideration. 
These  factors  include  building  height  and 
architectural  design,  platform  length  and 
weight,  wire  rope  angulation,  and  the  wind 
velocities  in  the  building  area.  Another  factor 
to  consider  is  the  material  of  the  building 
face,  since  this  material  may  be  adversely 
affected  by  the  building  rollers. 

External  or  indented  type  building  anchors 
are  acceptable.  Receptacles  in  the  building 
facade  used  for  the  indented  type  should  be 
kept  clear  of  extraneous  materials  which  will 
hinder  their  use.  During  the  inspection  of  the 
platform  installation,  evidence  of  a  failure  or 
abuse  of  the  anchors  should  be  brought  to  the 
attention  of  the  employer. 

6.  Stabilizer  tie  length.  A  stabilizer  tie 
should  be  long  enough  to  provide  for  the 
planned  angulation  of  the  suspension  cables. 
However,  the  length  of  the  tie  should  not  be 
excessive  and  become  a  problem  by  possibly 
becoming  entangled  in  the  building  face 
rollers  or  parts  of  the  platform  machinery. 

The  attachment  length  may  vary  due  to 
material  elongation  and  this  should  be 
considered  when  selecting  the  material  to  be 
used.  Consideration  should  also  be  given  to 
the  use  of  ties  which  are  easily  installed  by 
employees,  since  this  will  encourage  their 
use. 

7.  Intermittent  stabilization  system. 
Intermittent  stabilization  systems  may  use 
different  equipment,  tie-in  devices  and 
methods  to  restrict  the  horizontal  movement 
of  a  powered  platform  with  respect  to  the 
face  of  the  building.  One  acceptable  method 
employs  corrosion-resistant  building  anchors 
secured  in  the  face  of  the  building  in  vertical 
rows  every  third  floor  or  50  feet  (15.3  m], 
whichever  is  less.  The  anchors  are  spaced 
horizontally  to  allow  a  stabilization 
attachment  (stabilizer  tie]  for  each  of  the  two 
platform  suspension  wire  ropes.  The 
stabilizer  tie  consists  of  two  parts.  One  part 
is  a  quick  connect-quick  disconnect  device 
which  utilizes  a  corrosion-resistant  yoke  and 
retainer  spring  that  is  designed  to  fit  over  the 
building  anchors.  The  second  part  of  the 
stabilizer  tie  is  a  lanyard  which  is  used  to 
maintain  a  fixed  distance  between  the 
suspension  wire  rope  and  the  face  of  the 
building. 

In  this  method,  as  the  suspended  powered 
platform  descends  past  the  elevation  of  each 
anchor,  the  descent  is  halted  and  each  of  the 
platform  occupants  secures  a  stabilizer  tie 
between  a  suspension  wire  rope  and  a 
building  anchor.  The  procedure  is  repeated  as 


each  elevation  of  a  building  anchor  is 
reached  during  the  descent  of  the  powered 
platform. 

As  the  platform  ascends,  the  procedure  is 
reversed;  that  is,  the  stabilizer  ties  are 
removed  as  each  elevation  of  a  building 
anchor  is  reached.  The  removal  of  each 
stabilizer  tie  is  assured  since  the  platform  is 
provided  with  stopping  devices  which  will 
interrupt  power  to  its  noist(s)  in  the  event 
either  stopping  device  contacts  a  stabilizer 
during  the  ascent  of  the  platform. 

Figure  2  of  Appendix  B  illustrates  another 
type  of  acceptable  intermittent  stabilization 
system  which  utilizes  retaining  pins  as  the 
quick  connect-quick  disconnect  device  in  the 
stabilizer  tie. 

8.  Wire  Rope  Inspection.  The  inspection  of 
the  suspension  wire  rope  is  important  since 
the  rope  gradually  loses  strength  during  its 
useful  life.  The  purpose  of  the  inspection  is  to 
determine  whether  the  wire  rope  has 
sufficient  integrity  to  support  a  platform  with 
the  required  design  factor. 

If  there  is  any  doubt  concerning  the 
condition  of  a  wire  rope  or  its  ability  to 
perform  the  required  work,  the  rope  should 
be  replaced.  The  cost  of  wire  rope 
replacement  is  quite  small  if  compared  to  the 
cost  in  terms  of  human  injuries,  equipment 
down  time  and  replacement. 

No  listing  of  critical  inspection  factors, 
which  serve  as  a  basis  for  wire  rope 
replacement  in  the  standard,  can  be  a 
substitute  for  an  experienced  inspector  of 
wire  rope.  The  listing  serves  as  a  user's  guide 
to  the  accepted  standards  by  which  ropes 
must  be  judged. 

Rope  life  can  be  prolonged  if  preventive 
maintenance  is  performed  regularly.  Cutting 
off  an  appropriate  lerigth  of  rope  at  the  end 
termination  before  the  core  degrades  and 
valley  breaks  appear  minimizes  degradation 
at  these  sections. 

9.  General  Maintenance.  In  meeting  the 
general  maintenance  requirement  in 
paragraph  (h)(1)  of  the  standard,  the 
employer  should  undertake  the  prompt 
replacement  of  broken,  worn  and  damaged 
parts,  switch  contacts,  brushes,  and  short 
flexible  conductors  of  electrical  devices.  The 
components  of  the  electrical  service  system 
and  traveling  cables  should  be  replaced  when 
damaged  or  significantly  abraded.  In 
addition,  gears,  shafts,  bearings,  brakes  and 
hoisting  drums  should  be  kept  in  proper 
alignment. 

10.  Training.  In  meeting  the  training 
requirement  of  paragraph  (i)(l)  of  the 
standard,  employers  should  use  both  on  the 
job  training  and  formal  classroom  training. 
The  written  work  procedures  used  for  this 
training  should  be  obtained  from  the 


manufacturer,  if  possible,  or  prepared  as 
necessary  for  the  employee's  information  and 
use. 

Employees  who  will  operate  powered 
platforms  with  intermittent  stabilization 
systems  should  receive  instruction  in  the 
specific  ascent  and  descent  procedures 
invoUing  the  assembly  and  disassembly  of 
the  stabilizer  ties. 

An  acceptable  training  program  should 
also  include  employee  instruction  in  basic 
inspection  procedures  for  the  purpose  of 
determining  the  need  for  repair  and 
replacement  of  platform  equipment.  In 
addition,  the  program  shoald  cover  the 
inspection,  care  and  use  of  the  personal  fall 
protection  equipment  required  in  paragraph 
(j)(l]  of  the  standard. 

In  addition,  the  training  program  should 
also  include  emergency  action  plan  elements. 
OSHA  brochure  #3088  (Rev.)  1985,  "How  to 
Prepare  for  Workplace  Emergencies,"  details 
the  basic  steps  needed  to  prepare  to  handle 
emergencies  in  the  workplace. 

Following  the  completion  of  a  training 
program,  the  employee  should  be  required  to 
demonstrate  competency  In  operating  the 
equipment  safely.  Supplemental  training  of 
the  employee  should  be  provided  by  the 
employer,  as  necessary,  if  the  equipment 
used  or  other  working  conditions  should 
change. 

An  employee  who  is  required  to  work  with 
chemical  products  on  a  platform  should 
receive  training  in  proper  cleaning 
procedures,  and  in  the  hazards,  care  and 
handling  of  these  products.  In  addition,  the 
employee  should  be  supplied  with  the 
appropriate  personal  protective  equipment, 
such  as  gloves  and  eye  and  face  protection. 

11.  Suspension  and  Securing  of  Powered 
Platforms  (Equivalency).  One  acceptable 
method  of  demonstrating  the  equivalency  of  a 
method  of  suspending  or  securing  a  powered 
platform,  as  required  in  paragraphs  (e)(2)(iii). 
(f)(3)  and  (f)(5)(i)(F),  is  to  provide  an 
engineering  analysis  by  a  registered 
professional  engineer.  The  analysis  should 
demonstrate  that  the  proposed  method  will 
provide  an  equal  or  greater  degree  of  safety 
for  employees  than  any  one  of  the  methods 
specified  in  the  standard. 

Appendix  B  to  Section  19110.66,  Exhibits 
(Advisoi-y) 

The  three  drawings  in  Appendix  B 
illustrate  typical  platform  stabilization 
systems  which  are  addressed  in  the  standard. 
The  drawings  are  to  be  used  for  reference 
purposes  only,  and  do  not  illustrate  all  the 
mandatory  requirements  for  each  system. 

BILLINO  CODE  451»-2fr-M 


Federal  Register  /  Vol.  54.  No.  144  /  Friday.  July  28. 1989  /  Rqjes  and  Regulations 


31467 


Figure  1.  Typical  Setf-Powered  Platform-Continuous  External  or 
Indented  MuHion  Guide  System 
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Figure  2.  Typical  Self-Powered  Platform- 
Intermittent  Tie-ln  System 
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Figure  3.  Typical  Self-POwered  Platform- 
Button  Guide  System 
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Appendix  C  to  Section  1910.66,  Personal  Fall 
Arrest  System  (Section  I — Mandatory; 
Sections  II  and  III— Non-Mandatory) 

Use  of  the  Appendix 

Section  I  of  Appendix  C  sets  out  the 
mandatory  criteria  for  personal  fall  arrest 
systems  used  by  all  employees  using 
powered  platforms,  as  required  by  paragraph 
(j)(l)  of  this  standard.  Section  II  sets  out 
nonmandatory  test  procedures  which  may  be 
used  to  determine  compliance  with 
applicable  requirements  contained  in  section 
I  of  this  Appendix.  Section  III  provides 
nonmandatory  guidelines  which  are  intended 
to  assist  employers  in  complying  with  these 
provisions. 

I.  Personal  fall  arrest  systems — (a)  Scope 
and  application.  This  section  establishes  the 
application  of  and  performance  criteria  for 
personal  fall  arrest  systems  which  are 
required  for  use  by  all  employees  using 
powered  platforms  under  paragraph 
1910.66(j). 

(b)  Definitions.  "Anchorage"  means  a 
secure  point  of  attachment  for  lifelines, 
lanyards  or  deceleration  devices,  and  which 
is  independent  of  the  means  of  supporting  or 
suspending  the  employee. 

"Body  belt"  means  a  strap  with  means  both 
for  securing  it  about  the  waist  and  for 
attaching  it  to  a  lanyard,  lifeline,  or 
deceleration  device. 

"Body  harness"  means  a  design  of  straps 
which  may  be  secured  about  the  employee  in 
a  manner  to  distribute  the  fall  arrest  forces 
over  at  least  the  thighs,  pelvis,  waist,  chest 
and  shoulders  with  means  for  attaching  it  to 
other  components  of  a  personal  fall  arrest 
system. 

"Buckle"  means  any  device  for  holding  the 
body  belt  or  body  harness  closed  around  the 
employee's  body. 

"Competent  person"  means  a  person  who 
is  capable  of  identifying  hazardous  or 
dangerous  conditions  in  the  personal  fall 
arrest  system  or  any  component  thereof,  as 
well  as  in  their  application  and  use  with 
related  equipment. 

"Connector"  means  a  device  which  is  used 
lo  couple  (connect)  parts  of  the  system 
together.  It  may  be  an  independent 
component  of  the  system  (such  as  a 
carabiner),  or  an  integral  component  of  part 
of  the  system  (such  as  a  buckle  or  dee-ring 
sewn  into  a  body  belt  or  body  harness,  or  a 
snap-hook  spliced  or  sewn  to  a  lanyard  or 
self-retracting  lanyard]. 

"Deceleration  device"  means  any 
mechanism,  such  as  a  rope  grab,  ripstitch 
lanyard,  specially  woven  lanyard,  tearing  or 
deforming  lanyard,  or  automatic  self 
retracting-lifeline/lanyard,  which  serves  to 
dissipate  a  substantial  amount  of  energy 
during  a  fall  arrest,  or  otherwise  limits  the 
energy  imposed  on  an  employee  during  fall 
arrest. 

"Deceleration  distance"  means  the 
additional  vertical  distance  a  falling 
employee  travels,  excluding  lifeline 
elongation  and  free  fall  distance,  before 
stopping,  from  the  point  at  which  the 
deceleration  device  begins  to  operate.  It  is 
measured  as  the  distance  between  the 
location  of  an  employee's  body  belt  or  body 
harness  attachment  point  at  the  moment  of 


activation  (at  the  onset  of  fall  arrest  forces) 
of  the  deceleration  device  during  a  fall,  and 
the  location  of  that  attachment  point  after  the 
employee  comes  to  a  full  stop. 

"Equivalent"  means  alternative  designs, 
materials  or  methods  which  the  employer  can 
demonstrate  will  provide  an  equal  or  greater 
degree  of  safety  for  employees  than  the 
methods,  materials  or  designs  specified  in  the 
standard. 

"Free  fall"  means  the  act  of  falling  before 
the  personal  fall  arrest  System  begins  to 
apply  force  to  arrest  tha  fall. 

"Free  fall  distance"  means  the  vertical 
displacement  of  the  fall  arrest  attachment 
point  on  the  employee's  body  belt  or  body 
harness  between  onset  of  the  fall  and  just 
before  the  system  begins  to  apply  force  to 
arrest  the  fall.  This  distance  excludes 
deceleration  distance,  lifeline  and  lanyard 
elongation  but  includes  any  deceleration 
device  slide  distance  or  self-retracting 
lifeline/lanyard  extension  before  they 
operate  and  fall  arrest  forces  occur. 

"Lanyard"  means  a  flexible  line  of  rope, 
wire  rope,  or  strap  which  is  used  to  secure 
the  body  belt  or  body  hemess  to  a 
deceleration  device,  lifeline,  or  anchorage. 

"Lifeline"  means  a  component  consisting  of 
a  flexible  line  for  connection  to  an  anchorage 
at  one  end  to  hang  vertically  (vertical 
lifeline),  or  for  connection  to  anchorages  at 
both  ends  to  stretch  horizontally  (horizontal 
lifeline),  and  which  serves  as  a  means  for 
connecting  other  components  of  a  personal 
fall  arrest  system  to  the  anchorage. 

"Personal  fall  arrest  tystem"  means  a 
system  used  to  arrest  an  employee  in  a  fall 
from  a  working  level.  It  consists  of  an 
anchorage,  connectors,  a  body  belt  or  body 
harness  and  may  include  a  lanyard, 
deceleration  device,  lifeline,  or  suitable 
combinations  of  these. 

"Qualified  person"  means  one  with  a 
recognized  degree  or  professional  certificate 
and  extensive  knowledge  and  experience  in 
the  subject  field  who  is  capable  of  design, 
analysis,  evaluation  and  specifications  in  the 
subject  work,  project,  or  product. 

"Rope  grab"  means  a  deceleration  device 
which  travels  on  a  lifeline  and  automatically 
frictionally  engages  the  lifeline  and  locks  so 
as  to  arrest  the  fall  of  an  employee.  A  rope 
grab  usually  employs  the  principle  of  inertial 
locking,  cam/lever  locKing,  or  both. 

"Self-retracting  lifeline/lanyard"  means  a 
deceleration  device  which  contains  a  drum- 
wound  line  which  may  be  slowly  extracted 
from,  or  retracted  onto,  the  drum  under  slight 
tension  during  normal  employee  movement, 
and  which,  after  onset  of  a  fall,  automatically 
locks  the  drum  and  arrests  the  fall. 

"Snap-hook"  means  •  connector  comprised 
of  a  hookshaped  member  with  a  normally 
closed  keeper,  or  similar  arrangement,  which 
may  be  opened  to  permit  the  hook  to  receive 
an  object  and.  when  released,  automatically 
closes  to  retain  the  object.  Snap-hooks  are 
generally  one  of  two  types: 

1.  The  locking  type  with  a  self-closing,  self- 
locking  keeper  which  remains  closed  and 
locked  until  unlocked  and  pressed  open  for 
connection  or  disconnection,  or 

2.  The  non-locking  type  with  a  self-closing 
keeper  which  remains  closed  until  pressed 
open  for  connection  or  disconnection. 


"Tie-off  means  the  act  of  an  employee, 
wearing  personal  fall  protection  equipment, 
connecting  directly  or  indirectly  to  an 
anchorage.  It  also  means  the  condition  of  an 
employee  being  connected  Ijo  an  anchorage. 

(c)  Design  for  system  components.  (1) 
Connectors  shall  be  drop  forged,  pressed  or 
formed  steel,  or  made  of  equivalent  materials. 

(2)  Connectors  shall  have  a  corrosion- 
resistant  Hnish,  and  all  surfaces  and  edges 
shall  be  smooth  to  prevent  damage  to 
interfacing  parts  of  the  system. 

(3)  Lanyards  and  vertical  lifelines  which 
tie-off  one  employee  shall  have  a  minimum 
breaking  strength  of  5,000  pounds  (22.2  kN). 

(4)  Self-retracting  lifelines  and  lanyards 
which  automatically  limit  free  fall  distance  to 
two  feet  (0.61  m)  or  less  shall  have 
components  capable  of  sustaining  a  minimum 
static  tensile  load  of  3.000  pounds  (13.3  kN) 
applied  to  the  device  with  the  lifeline  or 
lanyard  in  the  fully  extended  position. 

(5)  Self-retracting  lifelinei  and  lanyards 
which  do  not  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  ripstitch  lanyards,  and 
tearing  and  defor.ming  lanyards  shall  be 
capable  of  sustaining  a  minimum  tensile  load 
of  5.000  pounds  (22.2  kN)  applied  to  the 
device  with  the  lifeline  or  lanyard  in  the  fully 
extended  position. 

(6)  Dee-rings  and  snap-hooks  shall  be 
capable  of  sustaining  a  minimum  tensile  load 
of  5,000  pounds  (22.2  kN). 

(7)  Dee-rings  and  snap-hooks  shall  be  100 
percent  proof-tested  to  a  minimum  tensile 
load  of  3.600  pounds  (16  kN]  without 
cracking,  breaking,  or  taking  permanent 
deformation. 

(8)  Snap-hooks  shall  be  sized  to  be 
compatible  with  the  member  to  which  they 
are  connected  so  as  to  prevent  unintentional 
disengagement,  of  the  snap-hook  by 
depression  of  the  snap-hook  keeper  by  the 
connected  member,  or  shall  be  a  locking  type 
snap-hook  designed  and  used  to  prevent 
disengagement  of  the  snap-hook  by  the 
contact  of  the  snaphook  keeper  by  the 
connected  member. 

(9)  Horizontal  lifelines,  where  used,  shall 
be  designed,  and  installed  as  part  of  a 
complete  personal  fall  arrest  system,  which 
maintains  a  safety  factor  of  at  least  two, 
under  the  supervision  of  a  qualified  person. 

(10)  Anchorages  to  which  personal  fall 
arrest  equipment  is  attached  shall  be  capable 
of  supporting  at  least  5,000  pounds  (22.2  kN) 
per  employee  attached,  or  shall  be  designed, 
installed,  and  used  as  part  of  a  complete 
personal  fall  arrest  system  which  maintains  a 
safety  factor  of  at  least  two,  under  the 
supervision  of  a  qualified  person. 

(11)  Ropes  and  straps  (webbing)  used  in 
lanyards,  lifelines,  and  strength  components 
of  body  belts  and  body  harnesses,  shall  be 
made  from  synthetic  fibers  or  wire  rope. 

(d)  System  performance  criteria.  (1) 
Personal  fall  arrest  systems  shall,  when 
stopping  a  fall: 

(i)  Limit  maximum  arresting  force  on  an 
employee  to  900  pounds  (4  kN)  when  used 
with  a  body  belt; 

(ii)  Limit  maximum  arresting  force  on  an 
employee  to  1,800  pounds  (8  kN]  when  used 
with  a  body  harness: 
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(iii)  Bring  an  employee  to  a  complete  stop 
and  limit  maximum  deceleration  distance  an 
employee  travels  to  3.5  feet  (1.07  m);  and 

(iv)  Shall  have  sufficient  strength  to 
withstand  twice  the  potential  impact  energy 
of  an  employee  free  falling  a  distance  of  six 
feet  (1.8  m),  or  the  free  fall  distance  permitted 
by  the  system,  whichever  is  less. 

(2)(i]  When  used  by  employees  having  a 
combined  person  and  tool  weight  of  less  than 
310  pounds  (140  kg],  personal  fall  arrest 
systems  which  meet  the  criteria  and 
protocols  contained  in  paragraphs  (b),  (c)  and 
(d)  in  Section  II  of  this  Appendix  shall  be 
considered  as  complying  with  the  provisions 
of  paragraphs  (d)(l)(i)  through  (d)(l)(iv) 
above. 

(ii)  When  used  by  employees  having  a 
combined  tool  and  body  weight  of  310  pounds 
(140  kg)  or  more,  personal  fall  arrest  systems 
which  meet  the  criteria  and  protocols 
contained  in  paragraphs  (b),  (c)  and  (d)  in 
Section  II  may  be  considered  as  complying 
with  the  provisions  of  paragraphs  (d](l](i] 
through  (d)(l)(iv)  provided  that  the  criteria 
and  protocols  are  modified  appropriately  to 
provide  proper  protection  for  such  heavier 
weights. 

(e)  Care  and  use.  (1)  Snap-hooks,  unless  of 
a  locking  type  designed  and  used  to  prevent 
disengagement  from  the  following 
connections,  shall  not  be  engaged: 

(i)  Directly  to  webbing,  rope  or  wire  rope; 

(ii)  To  each  other 

(iii)  To  a  dee-ring  to  which  another  snap- 
hook  or  other  connector  is  attached; 

(iv)  To  a  horizontal  lifeline;  or 

(v)  To  any  object  which  is  incompatibly 
shaped  or  dimensioned  in  relation  to  the 
snap-hook  such  that  the  connected  object 
could  depress  the  snap-hook  keeper  a 
sufficient  amount  to  release  itself. 

(2)  Devices  used  to  connect  to  a  horizontal 
lifeline  which  may  become  a  vertical  lifeline 
shall  be  capable  of  locking  in  either  direction 
on  the  lifeline. 

(3)  Personal  fall  arrest  systems  shall  be 
rigged  such  that  an  employee  can  neither  free 
fall  more  than  six  feet  (1.8  m],  nor  contact 
any  lower  level. 

(4)  The  attachment  point  of  the  body  belt 
shall  be  located  in  the  center  of  the  wearer's 
back.  The  attachment  point  of  the  body 
harness  shall  be  located  in  the  center  of  the 
wearer's  back  near  shoulder  level,  or  above 
the  wearer's  head. 

(5)  When  vertical  lifelines  are  used,  each 
employee  shall  be  provided  with  a  separate 
hfeline. 

(6)  Personal  fall  arrest  systems  or 
components  shall  be  used  only  for  employee 
fall  protection. 

(7)  Personal  fall  arrest  systems  or 
components  subjected  to  impact  loading  shall 
be  immediately  removed  from  service  and 
shall  not  be  used  again  for  employee 
protection  unless  inspected  and  determined 
by  a  competent  person  to  be  undamaged  and 
suitable  for  reuse. 

(8)  The  employer  shall  provide  for  prompt 
rescue  of  employees  in  the  event  of  a  fall  or 
shall  assure  the  self-rescue  capability  of 
employees. 

(9)  Before  using  a  personal  fall  arrest 
system,  and  after  any  component  or  system  is 
changed,  employees  shall  be  trained  in 


accordance  with  the  requirements  of 
paragraph  1910.66(i)(l),  in  the  safe  use  of  the 
system. 

(f)  Inspections.  Personal  fall  arrest  systems 
shall  be  inspected  prior  to  each  use  for 
mildew,  wear,  damage  and  other 
deterioration,  and  defective  components  shall 
be  removed  from  service  if  their  strength  or 
function  may  be  adversely  affected. 

II.  Test  methods  for  personal  fall  arrest 
systems  (non-mandatory) — (a)  General. 
Paragraphs  (b),  (c),  (d)  and  (e),  of  this  Section 
II  set  forth  test  procedures  which  may  be 
used  to  determine  compliance  with  the 
requirements  in  paragraph  (d)(l)(i]  through 
(d)(l)(iv]  of  Section  1  of  this  Appendix. 

(b)  General  conditions  for  all  tests  in 
Section  II.  (l)  Lifelines,  lanyards  and 
deceleration  devices  should  be  attached  to  an 
anchorage  and  connected  to  the  body-belt  or 
body  harness  in  the  same  manner  as  they 
would  be  when  used  to  protect  employees. 

(2)  The  anchorage  should  be  rigid,  and 
should  not  have  a  deflection  greater  than  .04 
inches  (1  mm)  when  a  force  of  2,250  pounds 
(10  kN)  is  applied. 

(3)  The  frequency  response  of  the  load 
measuring  instrumentation  should  be  120  Hz. 

(4)  The  test  weight  used  in  the  strength  and 
force  tests  should  be  a  rigid,  metal, 
cylindrical  or  torso-shaped  object  with  a  girth 
of  38  inches  plus  or  minus  four  inches  (96  cm 
plus  or  minus  10  cm). 

(5)  The  lanyard  or  lifeline  used  to  create 
the  free  fall  distance  should  be  supplied  with 
the  system,  or  in  its  absence,  the  least  elastic 
lanyard  or  lifeline  available  to  be  used  with 
the  system. 

(6)  The  test  weight  for  each  test  should  be 
hoisted  to  the  required  level  and  should  be 
quickly  released  without  having  any 
appreciable  motion  imparted  to  it. 

(7)  The  system's  performance  should  be 
evaluated  taking  into  account  the  range  of 
environmental  conditions  for  which  it  is 
designed  to  be  used. 

(8)  Following  the  test,  the  system  need  not 
be  capable  of  further  operation. 

(c)  Strength  test.  (1)  During  the  testing  of  all 
systems,  a  test  weight  of  300  pounds  plus  or 
minus  five  pounds  (135  kg  plus  or  minus  2.5 
kg]  should  be  used.  (See  paragraph  (b)(4), 
above.) 

(2)  The  test  consists  of  dropping  the  test 
weight  once.  A  new  unused  system  should  be 
used  for  each  test. 

(3)  For  lanyard  systems,  the  lanyard  length 
should  be  six  feet  plus  or  minus  two  inches 
(1.83  m  plus  or  minus  5  cm)  as  measured  from 
the  fixed  anchorage  to  the  attachment  on  the 
body  belt  or  body  harness. 

(4)  For  rope-grab-type  deceleration 
systems,  the  length  of  the  lifeline  above  the 
centerline  of  the  grabbing  mechanism  to  the 
lifeline's  anchorage  point  should  not  exceed 
two  feet  (0.61  m). 

(5)  For  lanyard  systems,  for  systems  with 
deceleration  devices  which  do  not 
automatically  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  and  for  systems  with 
deceleration  devices  which  have  a 
connection  distance  in  excess  of  one  foot  (0.3 
m]  (measured  between  the  centerline  of  the 
lifeline  and  the  attachment  point  to  the  body 
belt  or  harness),  the  test  weight  should  be 
rigged  to  free  fall  a  distance  of  7.5  feet  (2.3  m] 


from  a  point  that  is  1^5  feet  (46  cm)  above  the 
anchorage  point,  to  its  hanging  location  (six 
feet  below  the  anchorage).  The  test  weight 
should  fall  without  interference,  obstruction, 
or  hitting  the  floor  or  ground  during  the  test. 
In  some  cases  a  non-elastic  wire  lanyard  of 
sufficient  length  may  need  to  be  added  to  the 
system  (for  test  purposes]  to  create  the 
necessary  free  fall  distance. 

(6)  For  deceleration  device  systems  with 
integral  lifelines  or  lanyards  which 
automatically  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  the  test  weight  should  be 
rigged  to  free  fall  a  distance  of  four  feet  (1.22 
m). 

(7)  Any  weight  which  detaches  from  the 
belt  or  harness  should  constitute  failure  for 
the  strength  test. 

(d)  Force  test— (1)  General.  The  test 
consists  of  dropping  the  respective  test 
weight  specified  in  (d)(2)(i)  or  (d](3)(i)  once. 
A  new,  unused  system  should  be  used  for 
each  test. 

(2)  For  lanyard  systems,  (i)  A  test  weight  of 
220  pounds  plus  or  minus  three  pounds  (100 
kg  plus  or  minus  1.6  kg)  should  be  used.  (See 
paragraph  (b)(4),  above.) 

(ii)  Lanyard  length  should  be  six  feet  plus 
or  minus  two  inches  (1.83  m  plus  or  minus  5 
cm)  as  measured  from  the  fixed  anchorage  to 
the  attachment  on  the  body  belt  or  body 
harness. 

(iii)  The  test  weight  should  fall  free  from 
the  anchorage  level  to  its  hanging  location  (a 
total  of  six  feet  (1.83  m)  free  fall  distance) 
without  interference,  obstruction,  or  hitting 
the  floor  or  ground  during  the  test. 

(3)  For  all  other  systems,  (i)  A  test  weight 
of  220  pounds  plus  or  minus  three  pounds 
(100  kg  plus  or  minus  1.6  kg)  should  be  used. 
(See  paragraph  (b)(4),  above.) 

(ii)  The  free  fall  distance  to  be  used  in  the 
test  should  be  the  maximum  fall  distance 
physically  permitted  by  the  system  during 
normal  use  conditions,  up  to  a  maximum  free 
fall  distance  for  the  test  weight  of  six  feet 
(1.83  m],  except  as  follows: 

(A)  For  deceleration  systems  which  have  a 
connection  link  or  lanyard,  the  test  weight 
should  free  fall  a  distance  equal  to  the 
connection  distance  (measured  between  the 
centeriine  of  the  lifeline  and  the  attachment 
point  to  the  body  belt  or  harness). 

(B)  For  deceleration  device  systems  with 
integral  lifelines  or  lany.^rds  which 
automatically  limit  free  fall  distance  to  two 
feet  (0.61  m)  or  less,  the  test  weight  should 
free  fall  a  distance  equal  to  that  permitted  by 
the  system  in  normal  use.  (For  example,  to 
test  a  system  with  a  self-retracting  lifeline  or 
lanyard,  the  test  weight  should  be  supported 
and  the  system  allowed  to  retract  the  lifeline 
or  lanyard  as  it  would  in  normal  use.  The  test 
weight  would  then  be  released  and  the  force 
and  deceleration  distance  measured). 

(4)  A  system  fails  the  force  test  if  the 
recorded  maximum  arresting  force  exceeds 
1,260  pounds  (15.6  kN)  when  using  a  body 
belt,  and/or  exceeds  2,520  pounds  (11.2  kN) 
when  using  a  body  harness. 

(5)  The  maximum  elongation  and 
deceleration  distance  should  be  recorded 
during  the  force  test. 

(e)  Deceleration  device  tests — (1)  General. 
The  device  should  be  evaluated  or  tested 
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under  the  environmental  conditions,  (suchras 
rain,  ice,  grease,  dirt,  type  of  lifeline,  etc.),  for 
which  the  device  is  designed. 

(2)  Rope-grab-type  deceleration  devices,  (i) 
Devices  should  be  moved  on  a  lifeline  1,000 
times  over  the  same  length  of  line  a  distance 
of  not  less  than  one  foot  (30.5  cm),  and  the 
mechanism  should  lock  each  time. 

(ii)  Unless  the  device  is  permanently 
marked  to  indicate  the  type(s)  of  lifeline 
which  must  be  used,  several  types  (different 
diameters  and  different  materials),  of  lifelines 
should  be  used  to  test  the  device. 

(3)  Other  self-activatinq-lype  deceleration 
devices.  The  locking  mechanisms  of  other 
self-activating-type  deceleration  devices 
designed  for  more  than  one  arrest  should  lock 
each  of  1.000  times  as  they  would  in  normal 
service. 

III.  Additional  non-mandatory  guidelines 
for  personal  fall  arrest  systems.  The 
following  information  constitutes  additional 
guidelines  for  use  in  complying  with 
requirements  for  a  personal  fall  arrest 
system. 

(a)  Selection  and  use  considerations.  The 
kind  of  personal  fall  arrest  system  selected 
should  match  the  particular  work  situation, 
and  any  possible  free  fall  distance  should  be 
kept  to  a  minimum.  Consideration  should  be 
given  to  the  particular  work  environment.  For 
example,  the  presence  of  acids,  dirt,  moisture, 
oil,  grease,  etc.,  and  their  effect  on  the 
system,  should  be  evaluated.  Hot  or  cold 
environments  may  also  have  an  adverse 
affect  on  the  system.  Wire  rope  should  not  be 
used  where  an  electrical  hazard  is 
anticipated.  As  required  by  the  standard,  the 
employer  must  plan  to  have  means  available 
to  promptly  rescue  an  employee  should  a  fall 
occur,  since  the  suspended  employee  may  not 
be  able  to  reach  a  work  level  independently. 

Where  lanyards,  connectors,  and  lifelines 
arc  subject  to  damage  by  work  operations 
such  as  welding,  chemical  cleaning,  and 
sandblasting,  the  component  should  be 
protected,  or  other  securing  systems  should 
be  used.  The  employer  should  fully  evaluate 
the  work  conditions  and  environment 
(including  seasonal  weather  changes)  before 
selecting  the  appropriate  personal  fall 
protection  system.  Once  in  use,  the  system's 
effectiveness  should  be  monitored.  In  some 
cases,  a  program  for  cleaning  and 
maintenance  of  the  system  may  be  necessary. 

(b)  Testing  considerations.  Before 
purchasing  or  putting  into  use  a  personal  fall 
arrest  system,  an  employer  should  obtain 
from  the  supplier  information  about  the 
system  based  on  its  performance  during 
testing  so  that  the  employer  can  know  if  the 
system  meets  this  standard.  Testing  should 
be  done  using  recognized  test  methods. 
Section  II  of  this  Appendix  C  contains  test 
methods  recognized  for  evaluating  the 
performance  of  fall  arrest  systems.  Not  all 
systems  may  need  to  be  individually  tested; 
the  performance  of  some  systems  may  be 
based  on  data  and  calculations  derived  from 
testing  of  similar  systems,  provided  that 
enough  information  is  available  to 
demonstrate  similarity  of  function  and 
design. 

(c)  Component  compatibility 
considerations.  Ideally,  a  personal  fall  arrest 
system  is  designed,  tested,  and  supplied  as  a 


complete  system.  However,  it  is  common 
practice  for  lanyards,  oonnectors.  lifelines, 
deceleration  devices,  body  belts  and  body 
harnesses  to  be  interchanged  since  some 
components  wear  out  before  others.  The 
employer  and  employee  should  realize  that 
not  all  components  are  interchangeable.  For 
instance,  a  lanyard  should  not  be  connected 
between  a  body  belt  (or  harness)  and  a 
deceleration  device  of  the  self-retracting  type 
since  this  can  result  in  additional  free  fall  for 
which  the  system  was  not  designed.  Any 
substitution  or  change  to  a  personal  fall 
arrest  system  should  be  fully  evaluated  or 
tested  by  a  competent  person  to  determine 
that  it  meets  the  standard,  before  the 
modified  system  is  put  in  use. 

(d)  Employee  training  considerations. 
Thorough  employee  training  in  the  selection 
and  use  of  personal  fsB  arrest  systems  is 
imperative.  As  stated  in  the  standard,  before 
the  equipment  is  used,  employees  must  be 
trained  in  the  safe  use  of  the  system.  This 
should  include  the  foUcwing:  Application 
limits;  proper  anchorinig  and  tie-off 
techniques;  estimation  of  free  fall  distance, 
including  determination  of  deceleration 
distance,  and  total  fall  distance  to  prevent 
striking  a  lower  level;  methods  of  use;  and 
inspection  and  storage  of  the  system. 
Careless  or  improper  use  of  the  equipment 
can  result  in  serious  injury  or  death. 
Employers  and  employees  should  become 
familiar  with  the  material  in  this  Appendix, 
as  well  as  manufacturer's  recommendations, 
before  a  system  is  used.  Of  uppermost 
importance  is  the  reduction  in  strength 
caused  by  certain  tie-offs  (such  as  using 
knots,  tying  around  sharp  edges,  etc.)  and 
maximum  permitted  free  fall  distance.  Also, 
to  be  stressed  are  the  importance  of 
inspections  prior  to  use,  the  limitations  of  the 
equipment,  and  unique  conditions  at  the 
worksite  which  may  be  important  in 
determining  the  type  of  system  to  use. 

(e)  Instruction  considerations.  Employers 
should  obtain  comprehensive  instructions 
from  the  supplier  as  to  the  system's  proper 
use  and  application,  iscluding,  where 
applicable: 

(1)  The  force  measured  during  the  sample 
force  test; 

(2)  The  maximum  elongation  measured  for 
lanyards  during  the  force  test; 

(3)  The  deceleration  distance  measured  for 
deceleration  devices  during  the  force  test; 

(4)  Caution  statements  on  critical  use 
limitations; 

(5)  Application  limits: 

(6)  Proper  hook-up,  anchoring  and  tie-off 
techniques,  including  the  proper  dee-ring  or 
other  attachment  point  to  use  on  the  body 
belt  and  harness  for  fall  arrest: 

(7)  Proper  climbing  techniques; 

(8)  Methods  of  inspection,  use,  cleaning, 
and  storage;  and 

(9)  Specific  lifelinei  which  may  be  used. 
This  information  should  be  provided  to 
employees  during  training. 

(f)  Inspection  considerations.  As  stated  in 
the  standard  (Section  I,  Paragraph  (f)), 
personal  fall  arrest  systems  must  be  regularly 
inspected.  Any  component  with  any 
significant  defect  such  as  cuts,  tears, 
abrasions,  mold,  or  undue  stretching; 
alterations  or  additions  which  might  affect  its 


efficiency;  damage  due  to  deterioration; 
contact  with  fire,  acids,  or  other  corrosives; 
distorted  hooks  or  faulty  hook  springs; 
tongues  unfitted  to  the  shoulder  of  buckles; 
loose  or  damaged  mountings;  non-functioning 
parts:  or  wearing  or  internal  deterioration  in 
the  ropes  must  be  withdrawn  from  service 
im.Tiediately,  and  should  be  tagged  or  marked 
as  unusable,  or  destroyed. 

(g)  Rescue  considerations.  As  required  by 
the  standard  [Section  I,  Paragraph  (e)(8)), 
when  personal  fall  arrest  systems  are  used, 
the  employer  must  assure  ftiat  employees  can 
be  promptly  rescued  or  can  rescue 
themselves  should  a  fall  occur.  The 
availability  of  rescue  personnel,  ladders  or 
other  rescue  equipment  should  be  evaluated. 
In  some  situations,  equipnient  which  allows 
employees  to  rescue  themselves  after  the  fall 
has  been  arrested  may  be  desirable,  such  as 
devices  which  have  descent  capability. 

(h)  Tie-off  considerations.  (1)  One  of  the 
most  important  aspects  of  personal  fall 
protection  systems  is  fully  planning  the 
system  before  it  is  put  into  use.  Probably  the 
most  overlooked  component  is  planning  for 
suitable  anchorage  points.  Such  planning 
should  ideally  be  done  before  the  structure  or 
building  is  constructed  so  that  anchorage 
points  can  be  incorporated  during 
constmction  for  use  later  for  window 
cleaning  or  other  building  maintenance.  If 
properly  planned,  these  anchorage  points 
may  be  used  during  construction,  as  well  as 
afterwards. 

(2)  Employers  and  employees  should  at  all 
times  be  aware  that  the  strength  of  a 
personal  fall  arrest  system  is  based  on  its 
being  attached  to  an  anchoring  system  which 
does  not  significandy  reduce  the  strength  of 
the  system  (such  as  a  properly  'dimensioned 
eye-bolt/snap-hook  anchorage).  Therefore,  if 
a  means  of  attachment  is  used  that  will 
reduce  the  strength  of  the  system,  that 
component  should  be  replaced  by  a  stronger 
one,  but  one  that  will  also  maintain  the 
appropriate  maximum  arrest  force 
characteristics. 

(3)  Tie-off  using  a  knot  in  a  rope  lanyard  or 
lifeline  (at  any  location)  can  reduce  the 
lifeline  or  lanyard  strengtli  by  SO  percent  or 
more.  Therefore,  a  stronger  lanyard  or  lifeline 
should  be  used  to  compensate  for  the 
weakening  effect  of  the  knot  or  the  lanyard 
length  should  be  reduced  (or  the  tie-off 
location  raised)  to  minimize  free  fall  distance, 
or  the  lanyard  or  lifeline  should  be  replaced 
by  one  which  has  an  appropriately 
incorporated  connector  to  eliminate  the  need 
for  a  knot. 

(4)  Tie-off  of  a  rope  lanyard  or  lifeline 
aTound  an  "H"  or  "1 "  beam  or  similar  support 
can  reduce  its  strength  as  much  as  70  percent 
due  to  the  cutting  action  of  the  beam  edges. 
Therefore,  use  should  be  made  of  a  webbing 
lanyard  or  wire  core  lifeline  around  the 
beam;  or  the  lanyard  or  lifeline  should  be 
protected  from  the  edge:  or  free  fall  distance 
should  be  greatly  minimised. 

(5)  Tie-off  where  the  line  passes  over  or 
around  rough  or  sharp  surfaces  reduces 
strength  drastically.  Such  a  tie-off  should  be 
avoided  or  an  alternative  tie-off  rigging 
should  be  used.  Such  alternatives  may 
include  use  of  a  snap-hook/dee  ring 
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coruiection,  wire  rope  tie-off,  an  effective 
padding  of  the  surfaces,  or  an  abrasion- 
resistance  strap  around  or  over  the  problem 
surface. 

(6)  Horizontal  lifelines  may,  depending  on 
their  geometry  and  angle  of  sag,  be  subjected 
to  greater  loads  than  the  impact  load  imposed 
by  an  attached  component.  When  the  angle 
of  horizontal  lifeline  sag  is  less  than  30 
degrees,  the  impact  force  imparted  to  the 
lifeline  by  an  attached  lanyard  is  greatly 
amplified.  For  example,  with  a  sag  angle  of  15 
degrees,  the  force  amplification  is  about  2:1 
and  at  5  degrees  sag.  it  is  about  6:1. 
Depending  on  the  angle  of  sag,  and  the  line's 
elasticity,  the  strength  of  the  horizontal 
lifeline  and  the  anchorages  to  which  it  is 
attached  should  be  increased  a  number  of 
times  over  that  of  the  lanyard.  Extreme  care 
should  be  taken  in  considering  a  horizontal 
lifeline  for  multiple  tie-offs.  The  reason  for 
this  is  that  in  multiple  tie-offs  to  a  horizontal 
lifeline,  if  one  employee  falls,  the  movement 
of  the  falling  employee  and  the  horizontal 
lifeline  during  arrest  of  the  fall  may  cause 
other  employees  to  also  fall.  Horizontal 
lifeline  and  anchorage  strength  should  be 
increased  for  each  additional  employee  to  be 
tied-off.  For  these  and  other  reasons,  the 
design  of  systems  using  horizontal  lifelines 
must  only  be  done  by  qualified  persons. 
Testing  of  installed  lifelines  and  anchors 
prior  to  use  is  recommended. 

(7)  The  strength  of  an  eye-bolt  is  rated 
along  the  axis  of  the  bolt  and  its  strength  is 
greatly  reduced  if  the  force  is  applied  at  an 
angle  to  this  axis  (in  the  direction  of  shear). 
Also,  care  should  be  exercised  in  selecting 
the  proper  diameter  of  the  eye  to  avoid 
accidental  disengagement  of  snap-hooks  not 
designed  to  be  compatible  for  the  connection. 

(8)  Due  to  the  significant  reduction  in  the 
strength  of  the  lifeline/lanyard  (in  some 
cases,  as  much  as  a  70  percent  reduction),  the 
sliding-hitch  knot  should  not  be  used  for 
lifeline/lanyard  connections  except  in 
emergency  situations  where  no  other 
available  system  is  practical.  The  "one-and- 
one"  sliding  hitch  knot  should  never  be  used 
because  it  is  unreliable  in  stopping  a  fall.  The 
"two-and-two,"  or  "three-and-three"Jtnot 
(preferable),  may  be  used  in  emergency  situa- 
tions: however,  care  should  be  taken  to  limit 
free  fall  distance  to  a  minimum  because  of 
reduced  lifeline/lanyard  strength. 

(i)  Vertical  lifeline  considerations.  As 
required  by  the  standard,  earJi  employee 
must  have  a  separate  lifeline  when  the    - 
lifeline  is  vertical.  The  reason  for  this  is  that 
in  multiple  tie-offs  to  a  single  lifeline,  if  one 
employee  falls,  the  movement  of  the  lifeline 
during  the  arrest  of  the  fall  may  pull  other 
employees'  lanyards,  causing  them  to  fall  as 
well. 

(j)  Snap-hook  considerations.  Although  not 
required  by  this  standard  for  all  connections, 
locking  snap-hooks  designed  for  connection 
to  suitable  objects  (of  sufricient  strength)  are 
highly  recommended  in  lieu  of  the  non- 
locking type.  Locking  snap-hooks  incorporate 
a  positive  locking  mechanism  in  addition  to 
the  spring  loaded  keeper,  which  will  not 
allow  the  keeper  to  open  under  moderate 
pressure  without  someone  first  releasing  the 
mechanism.  Such  a  feature,  properly 
designed,  effectively  prevents  roll-out  from 
occurring. 


As  required  by  the  standard  (Section  I, 
paragraph  (e)(1))  the  following  connections 
must  be  avoided  (unless  properly  designed 
locking  snap-hooks  are  used)  because  they 
are  conditions  which  can  result  in  roll-out 
when  a  nonlocking  snap-hook  is  used: 

•  Direct  connection  of  a  snap-hook  to  a 
horizontal  lifeline. 

•  Two  (or  more)  snap-hooks  connected  to 
one  dee-rirvg. 

•  Two  snap-hooks  connected  to  each 
other. 

•  A  snap-hook  connected  back  on  i'.s 
integral  lanyard. 

•  A  snap-hook  connected  to  a  webbing 
loop  or  webbing  lanyard. 

•  Improper  dimensions  of  the  dee-ring, 
rebar,  or  other  connection  point  in  relation  to 
the  snap-hook  dimensions  which  would  allow 
the  snap-hook  keeper  to  be  depressed  by  a 
turning  motion  of  the  snap-hook. 

(k)  Free  fall  considerations.  The  employer 
and  employee  should  at  all  times  be  aware 
that  a  system's  maximum  arresting  force  is 
evaluated  under  normal  use  conditions 
established  by  the  manufacturer,  and  in  no 
case  using  a  free  fall  distance  in  excess  of  six 
feet  (1.8  m).  A  few  extra  feet  of  free  fall  can 
significantly  increase  the  arresting  force  on 
the  employee,  possibly  to  the  point  of  causing 
injury.  Because  of  this,  the  free  fall  distance 
should  be  kept  at  a  minimum,  and,  as 
required  by  the  standard,  in  no  case  greater 
than  six  feet  (1.8  m).  To  help  assure  this,  the 
tie-off  attachment  point  to  the  lifeline  or 
anchor  should  be  located  at  or  above  the 
connection  point  of  the  fall  arrest  equipment 
to  belt  or  harness.  (Since  otherwise 
additional  free  fall  distance  is  added  to  the 
length  of  the  connecting  means  (i.e.  lanyard)). 
Attaching  to  the  working  surface  will  often 
result  in  a  free  fall  greater  than  six  feet  (1.8 
m).  For  instance,  if  a  six  foot  .(1.8  m)  lanyard 
is  used,  the  total  free  fall  distance  will  be  the 
distance  from  the  working  level  to  the  body 
belt  (or  harness)  attachment  point  plus  the 
six  feet  (1.8  m)  of  lanyard  length.  Another 
important  consideration  is  that  the  arresting 
force  which  the  fall  system  must  withstand 
also  goes  up  with  greater  distances  of  free 
fall,  possibly  exceeding  the  strength  of  the 
system. 

(1)  Elongation  and  deceleration  distance 
considerations.  Other  factors  involved  in  a 
proper  tie-off  are  elongation  and  deceleration 
distance.  During  the  arresting  of  a  fall,  a 
lanyard  will  experience  a  length  of  stretching 
or  elongation,  whereas  activation  of  a 
deceleration  device  will  result  in  a  certain 
stopping  distance.  These  distances  should  be 
available  with  the  lanyard  or  device's 
instructions  and  must  be  added  to  the  free 
fall  distance  to  arrive  at  the  total  fall  distance 
before  an  employee  is  fully  stopped.  The 
additional  stopping  distance  may  be  very 
significant  if  the  lanyard  or  deceleration 
device  is  attached  near  or  at  the  end  of  a  long 
lifeline,  which  may  itself  add  considerable 
distance  due  to  its  own  elongation.  As 
required  by  the  standard,  sufficient  distance 
to  allow  for  all  of  these  factors  must  also  be 
maintained  between  the  employee  and 
obstructions  below,  to  prevent  an  injury  due 
to  impact  before  the  system  fully  arrests  the 
fall.  In  addition,  a  minimum  of  12  feet  (3.7  m] 
of  lifeline  should  be  allowed  below  the 


securing  point  of  a  rope  grab  type 
deceleration  device,  and  the  end  terminated 
to  prevent  the  device  from  sliding  off  the 
lifeline.  Alternatively,  the  lifeline  should 
extend  to  the  ground  or  the  next  working 
level  below.  These  measures  are  suggested  to 
prevent  the  worker  from  inadvertently 
moving  past  the  end  of  the  lifeline  and  having 
the  rope  grab  become  disengaged  from  the 
lifeline. 

(m|  Obstruction  considerations.  The 
location  of  the  tie-off  should  also  consider  the 
hazard  of  obstructions  in  the  potential  fall 
path  of  the  employee.  Tie-offs  which 
minimize  the  possibilities  of  exaggerated 
swinging  should  be  considered.  In  addition, 
when  a  body  belt  is  used,  the  employee's 
body  will  go  through  a  horizontal  position  to 
a  jack-knifed  position  during  the  arrest  of  all 
falls.  Thus,  obstructions  which  might  interfere 
with  this  motion  should  be  avoided  or  a 
severe  injury  could  occur. 

(n)  Othnr  considerations.  Because  of  the 
design  of  some  personal  fall  arrest  systems, 
additional  considerations  may  be  required  for 
proper  tie-off.  For  example,  heavy 
deceleration  devices  of  the  self-retracting 
type  should  be  secured  overhead  in  order  to 
avoid  the  weight  of  the  device  having  to  be 
supported  by  the  employee.  Also,  if 
selfretracting  equipment  s  connected  to  a 
horizontal  lifeline,  the  sag  in  the  lifeline 
should  be  minimized  to  prevent  the  device 
from  sliding  down  the  lifeline  to  a  position 
which  creates  a  swing  hazard  during  fall 
arrest.  In  all  cases,  manufacturer's 
instructions  should  be  followed. 

Appendix  D  to  Section  1910.86,  Existing 
Installations  (Mandatory) 

Use  of  the  Appendix 

Appendix  D  sets  out  the  mandatory 
building  and  equipment  requirements  for 
applicable  permanent  installations  completed 
after  August  27.  ig71,  and  no  later  than  July 
23. 1990  which  are  exempt  from  the 
paragraphs  (a),  (b)(1),  (b)(2).  (c).  (d),  (e),  and 
(f)  of  this  standard.  The  requirements  in 
Appendix  D  are  essentially  the  same  as 
unrevised  building  and  equipment  provisions 
which  previously  were  designated  as  29  CFR 
1910.66  (a),  (b).  (c)  and  (d)  and  which  were 
effective  on  August  27, 1971. 

Note:  All  existing  installations  subject  to 
this  Appendix  shall  also  comply  with 
paragraphs  (g),  (h),  (i),  (j)  and  Appendix  C  of 
the  standard  29  CFR  1910.66. 

(a)  Definitions  applicable  to  this 
appendix — (1)  Angutated  roping.  A  system  of 
platform  suspension  in  which  the  upper  wire 
rope  sheaves  or  suspension  points  are  closer 
to  the  plane  of  the  building  face  than  the 
correspondini!  attachment  points  on  the 
platform,  thus  causing  the  platform  to  press 
against  the  face  of  the  building  during  its 
vertical  travel. 

(2)  ANSI.  American  National  Standards 
Institute. 

(3)  Babbitted  fastenings.  The  method  of 
providing  wire  rope  attachments  in  which  the 
ends  of  the  wire  strands  are  bent  back  and 
are  held  in  a  tapered  socket  by  means  of 
poured  molten  babbitt  metal. 
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(4)  Brake — disc  type.  A  brake  in  which  the 
holding  effect  is  obtained  by  frictional 
resistance  between  one  or  more  faces  of 
discs  keyed  to  the  rotating  member  to  be  held 
and  Tixed  discs  keyed  to  the  stationary  or 
housing  member  (pressure  between  the  discs 
being  applied  axially). 

(5)  Brake— self-energizing  band  type.  An 
essentially  undirectionai  brake  in  which  the 
holding  effect  is  obtained  by  the  snubbing 
action  of  a  flexible  band  wrapped  about  a 
cylindrical  wheel  or  drum  affixed  to  the 
rotating  member  to  be  held,  the  connections 
and  linkages  being  so  arranged  that  the 
motion  of  the  brake  wheel  or  drum  will  act  to 
increase  the  tension  or  holding  force  of  the 
band. 

(6)  Bnke — shoe  type.  A  brake  in  which  the 
holding  effect  is  obtained  by  applying  the 
direct  pressure  of  two  or  more  segmental 
friction  elements  held  to  a  stationary  member 
against  a  cylindrical  wheel  or  drum  afHxed  to 
the  rotating  member  to  be  held. 

(7)  Building  face  rollers.  A  specialized  form 
of  guide  roller  designed  to  contact  a  portion 
of  the  outer  face  or  wall  structure  of  the 
building,  and  to  assist  in  stabilizing  the 
operators'  platform  during  vertical  travel. 

(8)  Continuous  pressure.  Operation  by 
means  of  buttons  or  switches,  any  one  of 
which  may  be  used  to  control  the  movement 
of  the  working  platform  or  roof  car,  only  as 
long  as  the  button  or  switch  is  manually 
maintained  in  the  actuating  position. 

(9)  Control.  A  system  governing  starting, 
stopping,  direction,  acceleration,  speed,  and 
retardation  of  moving  members. 

(10)  Controller  A  device  or  group  of 
devices,  usually  contained  in  a  single 
enclosure,  which  serves  to  control  in  some 
predetermined  manner  the  apparatus  to 
which  it  is  connected. 

(11)  Electrical  ground.  A  conducting 
connection  between  an  electrical  circuit  or 
equipment  and  the  earth,  or  spme  conducting 
body  which  serves  in  place  of  the  earth. 

(12)  Guide  roller.  A  rotating,  bearing- 
mounted,  generally  cylindrical  member, 
operating  separately  or  as  part  of  a  guide 
shoe  assembly,  attached  to  the  platform,  and 
providing  rolling  contact  with  building 
guideways,  or  other  building  contact 
members. 

(13)  Guide  shoe.  An  assembly  of  rollers, 
slide  members,  or  the  equivalent,  attached  as 
a  unit  to  the  operators'  platform,  and 
designed  to  engage  with  the  building 
members  provided  for  the  vertical  guidance 
of  the  operators'  platform. 

(14)  Interlock.  A  device  actuated  by  the 
operation  of  some  other  device  with  which  it 
is  directly  associated,  to  govern  succeeding 
operations  of  the  same  or  allied  devices. 

(15)  derating  device.  A  pushbutton,  lever, 
or  other  manual  device  used  to  actuate  a 
control. 

(16)  Powered  platform.  Equipment  to 
provide  access  to  the  exterior  of  a  building 
for  maintenance,  consisting  of  a  suspended 
power-opera  ted- working  platform,  a  roof  car, 
or  other  suspension  means,  and  the  requisite 
operating  and  control  devices. 

(17)  Rated  load.  The  combined  weight  of 
employees,  tools,  equipment,  and  other 
material  which  the  working  platform  is 
designed  and  installed  to  lift. 


(18)  Relay,  direction.  An  electrically 
energized  contactor  responsive  to  an 
initiating  control  circuit,  which  in  turn  causes 
a  moving  member  to  travel  in  a  particular 
direction. 

(19)  Relay,  potential  for  vertical  travel.  An 
electrically  energized  contactor  responsive  to 
initiating  control  circuit,  which  in  turn 
controls  the  operation  of  a  moving  member  in 
both  directions.  This  relay  usually  operates  in 
conjunction  with  direction  relays,  as  covered 
under  the  definition,  'l-elay,  direction." 

(20)  Roof  car.  A  structure  for  the 
suspension  of  a  working  platform,  providing 
for  its  horizontal  movement  to  working 
positions. 

(21)  Roof -powered  platform.  A  powered 
platform  having  the  raising  and  lowering 
mechanism  located  on  a  roof  car. 

(22)  Self-powered  platform.  A  powered 
platform  having  the  raising  and  lowering 
mechanism  located  on  the  working  platform. 

(23)  Traveling  cable.  A  cable  made  up  of 
electrical  or  communication  conductors  or 
both,  and  providing  electrical  connection 
between  the  working  platform  and  the  roof 
car  or  other  fixed  point. 

(24)  Weatherproof  Equipment  so 
constructed  or  protected  that  exposure  to  the 
weather  will  not  interfere  with  its  proper 
operation. 

(25)  Working  platform.  The  suspended 
structure  arranged  for  vertical  travel  which 
provides  access  to  the  exterior  of  the  building 
or  structure. 

(26)  Yield  point.  The  stress  at  which  the 
material  exhibits  a  parmanent  set  of  0.2 
percent. 

(27)  Zinced  fastenings.  The  method  of 
providing  wire  rope  attachments  in  which  the 
splayed  or  fanned  wire  ends  are  held  in  a 
tapered  socket  by  means  of  poured  molten 
zinc. 

(b)  General  requirements.  (1)  Design 
requirements.  All  powered  platform 
installations  for  exterior  building 
maintenance  completed  as  of  August  27, 1971, 
but  no  later  than  [insert  date,  180  days  after 
the  effective  date],  shall  meet  all  of  the 
design,  construction  and  installation 
requirements  of  Part  II  and  III  of  the 
"American  National  Standard  Safety 
Requirements  for  Powered  Platforms  for 
Exterior  Building  Maintenance  ANSI  A120.1- 
1970"  and  of  this  appendix.  References  shall 
be  made  to  appropriate  parts  of  ANSI 
A120.1-1970  for  detail  specifications  for 
equipment  and  special  installations. 

(2)  Limitation.  The  requirements  of  this 
appendix  apply  only  to  electric  powered 
platforms.  It  is  not  the  intent  of  this  appendix 
to  prohibit  the  use  of  other  types  of  power. 
Installation  of  powered  platforms  using  other 
types  of  power  is  pennitted,  provided  such 
platforms  have  adequate  protective  devices 
for  the  type  of  power  used,  and  otherwise 
provide  for  reasonable  safety  of  life  and  limb 
to  users  of  equipment  and  to  others  who  may 
be  exposed. 

(3)  Types  of  poweped platforms,  (i)  For  the 
purpose  of  applying  this  appendix,  powered 
platforms  are  divided  into  two  basic  types. 
Type  F  and  Type  T. 

(ii)  Powered  platforms  designated  as  Type 
F  shall  meet  all  the  requirements  in  Part  II  of 
ANSI  A  120.1-1970,  American  National 


Standard  Safety  Requirements  for  Powered 
Platforms  for  Exterior  Building  Maintenance. 
A  basic  requirement  of  Type  F  equipment  is 
that  the  work  platform  is  suspended  by  at 
least  four  wire  ropes  and  designed  so  that 
failure  of  any  one  wire  rope  will  not 
substantially  alter  the  normal  position  of  the 
working  platform.  Another  basic  requirement 
of  Type  F  equipment  is  that  only  one  layer  of 
hoisting  rope  is  permitted  on  winding  drums. 
Type  F  powered  platforms  may  be  either 
roof-powered  or  self-powared. 

(iii)  Powered  platforms  designated  as  Type 
T  shall  meet  all  the  requirements  in  Part  III  of 
ANSI  A120.1-1970  American  National 
Standard  Safety  Requirements  for  Powered 
Platforms  for  Exterior  Building  Maintenance, 
except  for  section  28,  Safaty  Belts  and  Life 
Lines.  A  basic  requirement  of  Type  T 
equipment  is  that  the  working  platform  is 
suspended  by  at  least  two  wire  ropes.  Failure 
of  one  wire  rope  would  not  permit  the 
working  platform  to  fall  to  the  ground,  but 
would  upset  its  normal  position.  Type  T 
powered  platforms  may  be  either  roof- 
powered  or  self-powered. 

(iv)  The  requirements  of  this  section  apply 
to  powered  platforms  with  winding  drum 
type  hoisting  machines.  It  is  not  the  intent  of 
this  section  to  prohibit  powered  platforms 
using  other  types  of  hoisting  machines  such 
as.  but  not  limited  to.  traction  drum  hoisting 
machines,  air  powered  machines,  hydraulic 
powered  machines,  and  internal  combustion 
machines.  Installation  of  powered  platforms 
with  other  types  of  hoisting  machines  is 
permitted,  provided  adequate  protective 
devices  are  used,  and  provided  reasonable 
safety  of  life  and  limb  to  users  of  the 
equipment  and  to  others  who  may  be 
exposed  is  assured. 

(v)  Both  Type  F  and  Type  T  powered 
platforms  shall  comply  with  the  requiremon'.s 
of  Appendix  C  of  this  standard. 

(c)  Type  F powered  platforms — (l)  Roo< 
car.  general.  (I)  A  roof  car  shall  be  provided 
whenever  it  is  necessary  to  move  the  working 
platform  horizontally  to  working  or  storage 
positions. 

(ii)  The  maximum  rated  spet;d  at  which  a 
power  traversed  roof  car  may  be  moved  in  a 
horizontal  direction  shall  be  50  feet  per 
minute. 

(2)  Movement  and  positioning  of  roof  car. 
(i)  Provision  shall  be  made  to  protect  against 
having  the  roof  car  leave  the  roof  or  enter 
roof  areas  not  designed  for  travel. 

(ii)  The  horizontal  motion  of  the  rouf  cars 
shall  be  positively  controlled  so  as  to  insure 
proper  movement  and  positioning  of  the  roof 
car. 

(iii)  Roof  car  positioning  devices  shall  be 
provided  to  insure  that  the  working  platform 
is  placed  and  retained  in  proper  position  for 
vertical  travel  and  during  storage. 

(iv)  Mechanical  stops  shall  be  provided  to 
prevent  the  traversing  of  the  roof  car  beyond 
its  normal  limits  of  travel.  Such  stops  shall  be 
capable  of  withstanding  a  force  equal  to  100 
percent  of  the  inertial  effect  of  the  roof  car  in 
motion  with  traversing  power  applied. 

(v)(a)  The  operating  device  of  a  power- 
operated  roof  car  for  traversing  shall  be 
located  on  the  roof  car,  the  working  platform, 
or  both,  and  shall  be  of  the  continuous 
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pressure  weather-proof  electric  type.  If  more 
than  one  operating  device  is  provided,  they 
shall  be  so  arranged  that  traversing  is 
possible  only  from  one  operating  device  at  a 
time. 

(b)  The  operating  device  shall  be  so 
connected  that  it  is  not  operable  until: 

(7)  The  working  platform  is  located  at  its 
uppermost  position  of  travel  and  ia  not  in 
contact  with  the  building  face  or  fixed 
vertical  guides  in  the  face  of  the  building;  and 

[2]  All  protective  devices  and  interlodka 
are  in  a  position  for  traversing. 

(3)  Roof  car  stability.  Roof  car  stability 
shall  be  determined  by  either  paragraph  (c)(3) 
(i)  or  (ii)  of  this  Appendix,  whichever  is 
greater. 

(i)  The  roof  car  shall  be  continuously 
stable,  considering  overturning  moment  as 
determined  by  125  percent  rated  load,  plus 
maximum  dead  load  and  the  prescribed  wind 
loading. 

(ii)  The  roof  car  and  its  anchorages  shall  be 
capable  of  resisting  accidental  over- 
tensioning  of  the  wire  ropes  suspending  the 
working  platform  and  this  calculated  value 
shall  include  the  effect  of  one  and  one-half 
times  the  value.  For  this  calculation,  the 
simultaneous  effect  of  one-half  wind  load 
shell  be  included,  and  the  design  stresses 
shall  not  exceed  those  referred  to  in 
paragraph  (b)(1)  of  this  Appendix. 

(iii)  If  the  load  on  the  motors  is  at  any  time 
in  excess  of  three  times  that  required  for 
lifting  the  working  platform  with  its  rated 
load  the  motor  shall  stall. 

(4)  Access  to  the  roof  car.  Safe  access  to 
the  roof  car  and  from  the  roof  car  to  the 
working  platform  shall  be  provided.  If  the 
access  to  the  roof  car  at  any  point  of  its 
travel  is  not  over  the  roof  area  or  where 
otherwise  necessary  for  safety,  self-closing, 
self-locking  gates  shall  be  provided. 
Applicable  provisions  of  the  American 
National  Standard  Safety  Requirements  for 
Floor  and  Wall  Openings,  Railings  and 
Toebort'.  A12.1-1967,  shall  apply. 

(5)  Mc:ns  for  maintenance,  repair,  and 
storage.  Means  shall  be  provided  to  run  the 
roof  car  away  from  the  roof  perimeter,  where 
necessary,  and  to  provide  a  safe  area  for 
maintenance,  repairs,  and  storage.  Provisions 
shall  be  made  to  secure  the  machine  in  the 
stored  position.  For  stored  machines  subject 
to  wind  forces,  see  special  design  and 
anchorage  requirements  for  "wind  forces"  in 
P.irt  II,  section  10.5.1.1  of  ANSI  A120.1-1970 
American  National  Standard  Safety 
Requirements  for  Powered  Platforms  for 
Exterior  Building  Maintenance. 

(6)  General  requirements  for  working 
platforms.  The  working  platform  shall  be  of 
girder  or  truss  construction  and  shall  be 
adequate  to  support  its  rated  load  under  any 
position  of  loading,  and  comply  with  the 
provisions  set  forth  in  section  10  of  ANSI 
A120.1-1970,  American  National  Standard 
Safety  Requirements  for  Powered  Platforms 
for  Exterior  Building  Maintenance. 

(7)  Load  rating  plate.  Each  working 
platform  shall  bear  a  manufacturer's  load 
rating  plate,  conspicuously  posted;  stating  the 
maximum  permissible  rated  load.  Load  rating 
plates  shall  be  made  of  noncorrosive  material 
and  shall  have  letters  and  Hgures  stamped, 
etched,  or  cast  on  the  surface.  The  minimum 


height  of  the  letters  and  figures  shall  be  one- 
fourth  inch. 

(8)  Minimum  size.  The  working  platform 
shall  have  a  minimum  net  width  of  24  inches. 

(9)  Guardrails.  Working  platforms  shall  be 
furnished  with  permanent  guard  rails  not  less 
than  38  inches  high,  and  not  more  than  42 
inches  high  at  the  front  (building  side).  At  the 
rear,  and  on  the  sides,  the  rail  shall  not  be 
less  than  42  inches  high.  An  intermediate 
guardrail  shall  be  provided  around  the  entire 
platform  between  the  top  guardrail  and  the 
toeboard. 

(10)  Toeboards.  A  four-inch  toeboard  shall 
be  provided  along  all  sides  of  the  working 
platform. 

(11)  Open  spaces  between  guardrails  and 
toeboards.  The  spaces  between  the 
intermediate  guardrail  and  platform  toeboard 
on  the  building  side  of  the  working  platform, 
and  between  the  top  guardrail  and  the 
toeboard  on  other  sides  of  the  platform,  shall 
be  filled  with  metalic  mesh  or  similar 
material  that  will  reject  a  ball  one  inch  in 
diameter.  The  installed  mesh  shall  be  capable 
of  withstanding  a  load  of  100  pounds  applied 
horizontally  over  any  area  of  144  square 
inches.  If  the  space  between  the  platform  end 
the  building  face  does  not  exceed  eight 
inches,  and  the  platform  is  restrained  by 
guides,  the  mesh  may  be  omitted  on  the  front 
side. 

(12)  Flooring.  The  platform  flooring  shall  be 
of  the  nonskid  type,  and  if  of  open 
construction,  shall  reject  a  Vie-inch  diameter 
ball,  or  be  provided  with  a  screen  below  the 
floor  to  reject  a  Vie-inch  diameter  baU. 

(13)  Access  gates.  Where  access  gates  are 
provided,  they  shall  be  self-closing  and  self- 
locking. 

(14)  Operating  device  for  vertical 
movement  of  the  workijig  platform.  (i)The 
normal  operating  device  for  the  working 
platform  shall  be  located  on  the  working 
platform  and  shall  be  of  the  continuous 
pressure  weatherproof  electric  type. 

(ii)  The  operating  device  shall  be  operable 
only  when  all  electrical  protective  devices 
and  interlocks  on  the  working  platform  are  in 
position  for  normal  service  and.  the  roof  car, 
if  provided,  is  at  an  established  operating 
point. 

(15)  Emergency  electric  operative  device. 
(i)  In  addition,  on  roof-powered  platforms,  an 
emergency  electric  operating  device  shall  be 
provided  near  the  hoisting  machine  for  use  in 
the  event  of  failure  of  the  normal  operating 
device  for  the  working  platform,  or  failure  of 
the  traveling  cable  system.  The  emergency 
operating  device  shall  be  mounted  in  a 
locked  compartment  and  shall  have  a  legend 
mounted  thereon  reading:  "For  Emergency 
Operation  Only.  Establish  Communication 
With  Personnel  on  Working  Platform  Before 
Use." 

(ii)  A  key  for  unlocking  the  compartment 
housing  the  emergency  operating  device  shall 
be  mounted  in  a  break-glass  receptacle 
located  near  the  emergency  operating  device. 

(16)  Manual  cranking  for  emergency 
operation.  Emergency  operation  of  the  main 
drive  machine  may  be  provided  to  allow 
manual  cranking.  This  provision  for  manual 
operation  shall  be  designed  so  that  not  more 
than  two  persons  will  be  required  to  perform 
this  operation.  The  access  to  this  provision 


shall  include  a  means  to  automatically  make 
the  machine  inoperative  electrically  while 
under  the  emergency  manual  operation.  The 
design  shall  be  such  that  the  emei;gency 
brake  is  operative  at  or  below  governor 
tripping  speed  during  manual  operation. 

(17)  Arrangement  and  guarding  ofhoistif\g 
equipment. 

(i)  Hoisting  equipment  shall  consist  of  a 
power-driven  drum  or  drum  contained  ia  the 
roof  car  (roof-powered  platforms)  or 
contained  on  the  working  platfonn  (self- 
powered  platform). 

(ii)  The  hoisting  equipment  shall  be  power- 
operated  in  both  up  and  down  direction*. 

(iii)  Guard  or  other  protective  devices  shall 
be  installed  wherever  rotating  shafts  or  other 
mechanisms  or  gears  may  expose  persormel 
to  a  hazard. 

(iv)  Friction  devices  or  clutches  shall  not  be 
used  for  connecting  the  main  driving 
mechanism  to  the  drum  or  drums.  Belt  or 
chain-driven  machines  are  prohibited. 

(18)  Hoisting  motors,  (i)  Hoisting  motors 
shall  be  electric  and  of  weather-proof 
construction. 

(ii)  Hoisting  motors  shall  be  in 
conformance  with  applicable  provisions  of 
paragraph  (c)(22)  of  this  appendix.  Electric 
Wiring  and  Equipment. 

(iii)  Hoisting  motors  shall  be  directly 
connected  to  Uie  hoisting  madiinery.  Motor 
couplings,  if  used,  shall  be  of  steel 
construction. 

(19)  Brakes.  The  hoisting  machine(8)  shall 
have  two  independent  braking  means,  each 
designed  to  stop  and  hold  the  working 
platform  with  125  percent  of  rated  load. 

(20)  Hoisting  ropes  and  rope  connections. 
(i)  Working  platforms  shall  be  suspended  by 
wire  ropes  of  either  6x19  or  6X37 
classification,  preformed  or  nonpreformed. 

(ii)  [Reserved] 

(iii)  The  minimum  factor  of  safety  shall  be 
10,  and  shall  be  calculated  by  the  following 
formula: 

F=SXN/W 

Where 

S= Manufacturer's  rated  breaking  strength  of 

one  rope. 
N  =  Number  of  ropes  under  load. 
W= Maximum  static  load  on  all  ropes  with 
the  platform  and  its  rated  load  at  any 
point  of  its  travel. 

(iv)  Hoisting  ropes  shall  be  sized  to 
conform  with  the  required  factor  of  safety, 
but  in  no  case  shall  the  size  be  less  than  Vis 
inch  diameter. 

(v)  Winding  drums  shall  have  at  least  three 
turns  of  rope  remaining  when  the  platform 
has  landed  at  the  lowest  possible  point  of  its 
travel. 

(vi)  The  lengthening  or  repairing  of  wire 
rope  by  the  joining  of  two  or  more  lengths  is 
prohibited. 

(vii)  The  nondrum  ends  of  the  hoisting 
ropes  shall  be  provided  with  individual 
shackle  rods  which  will  permit  individual 
adjustment  of  rope  lengths,  if  required. 

(viii)  More  than  two  reverse  bends  in  each 
rope  is  prohibited. 

(21)  Rope  tag  data,  (i)  A  metal  data  tag 
shall  be  securely  attached  to  one  of  the  wire 
rope  fastenings.  This  data  tag  shall  bear  the 
following  wire  rope  data: 
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(a)  The  diameter  in  inches. 

(b)  Construction  classiflcation. 

(c)  Whether  nonpreformed  or  preformed. 

(d)  The  grade  of  material  used. 

(e)  The  manufacturer's  rated  breaking 
strength. 

(f)  Name  of  the  manufacturer  of  the  rope. 

(g)  The  month  and  year  the  ropes  were 
installed. 

(22)  Electrical  wiring  and  equipment,  [i]  All 
electrical  equipment  and  wiring  shall 
conform  to  the  requirements  of  the  National 
Electrical  Code,  NFPA  70-1971;  ANSI  Cl- 
1971  (Rev.  of  Cl-1968),  except  as  modified  by 
ANSI  A120.1-1970  "American  National 
Standard  Safety  Requirements  for  Powered 
Platforms  for  Exterior  Building  Maintenance." 
For  detail  design  specifications  for  electrical 
equipment,  see  Part  2.  ANSI  A120.1-1970. 

(ii)  All  motors  and  operation  and  control 
equipment  shall  be  supplied  bom  a  single 
power  source. 

(iii)  The  power  supply  for  the  powered 
platform  shall  be  an  independent  circuit 
supplied  through  a  fused  disconnect  switch. 

(iv)  Electrical  conductor  parts  of  the  power 
supply  system  shall  be  protected  against 
accidental  contact. 

(v)  Electrical  grounding  shall  be  provided. 

(a)  Provisions  for  electrical  grounding  shall 
be  included  with  the  power-supply  system. 

(b)  Controller  cabinets,  motor  frames, 
hoisting  machines,  the  working  platform,  roof 
car  and  roof  car  track  system,  and  noncurrent 
carrying  parts  of  electrical  equipment,  where 
provided,  shall  be  grounded. 

(c)  The  controller,  where  used,  shall  be  so 
designed  and  installed  that  a  single  ground  or 
short  circuit  will  not  prevent  both  the  normal 
and  final  stopping  device  from  stopping  the 
working  platform. 

(d)  Means  shall  be  provided  on  the  roof  car 
and  working  platform  for  grounding  portable 
electric  tools. 

(e)  The  working  platform  shall  be  grounded 
through  a  grounding  connection  in  a  traveling 
cable.  Electrically  powered  tools  utilized  on 
the  working  platform  shall  be  grounded. 

(vi)  Electrical  receptacles  located  on  the 
roof  or  other  exterior  location  shall  be  of  a 
weatherproof  type  and  shall  be  located  so  as 
not  to  be  subject  to  contact  with  water  or 
accumulated  snow.  The  receptacles  shall  be 
grounded  and  the  electric  cable  shall  include 
a  grounding  conductor.  The  reoeptacle  and 
plug  shall  be  a  type  designed  to  avoid  hazard 
to  persons  inserting  or  withdraVving  the  plug. 
Provision  shall  be  made  to  pretent 
application  of  cable  strain  directly  to  the  plug 
and  receptacle. 

(vii)  Electric  runway  conductor  systems 
shall  be  of  the  type  designed  for  use  in 
exterior  locations  and  shall  be  located  so  as 
not  to  be  subject  to  contact  %vith  water  or 
accimiulated  snow.  The  conductors, 
collectors,  and  disconnecting  means  shall 
conform  to  the  same  requirements  as  those 
for  cranes  and  hoists  in  Article  610  of  the 
National  Electrical  Code,  NFPA  70-1971; 
ANSI  Cl-1971  (Rev.  of  Cl-1968).  A  grounded 
conductor  shall  parallel  the  power 
conductors  and  be  so  connected  that  it 
cannot  be  opened  by  the  disconnecting 
means.  The  system  shall  be  designed  to  avoid 
hazard  to  persons  in  the  area. 


(viii)  Electrical  protective  devices  and 
interiocks  of  the  weatherproof  type  shall  be 
provided. 

(ix)  Where  the  installation  includes  a  roof 
car,  electric  contact(s]  shall  be  provided  and 
so  connected  that  the  operating  devices  for 
the  working  platform  shell  be  operative  only 
when  the  roof  car  is  located  and 
mechanically  retained  at  an  established 
operating  point. 

(x)  Where  the  powered  platform  includes  a 
powered-operated  roof  car,  the  operating 
device  for  the  roof  car  shall  be  inoperative 
when  the  roof  car  is  mechanically  retained  at 
an  established  operating  point. 

(xi]  An  electric  contact  shall  be  provided 
and  so  connected  that  it  will  cause  the  down 
direction  relay  for  vertical  travel  to  open  if 
the  tension  in  the  traveling  cable  exceeds 
safe  limits. 

(xii)  An  automatic  overload  device  shall  be 
provided  to  cut  off  the  electrical  power  to  the 
circuit  in  all  hoisting  motors  for  travel  in  the 
up  direction,  should  the  load  applied  to  the 
hoisting  ropes  at  either  end  of  the  working 
platform  exceed  125  percent  of  its  normal 
tension  with  rated  load,  as  shown  on  the 
manufacturer's  data  plate  on  the  working 
platform. 

(xiii)  An  automatic  device  shall  be 
provided  for  each  hoisting  rope  which  will 
cut  off  the  electrical  power  to  the  hoisting 
motor  or  motors  in  the  down  direction  and 
apply  the  brakes  if  any  hoisting  rope 
becomes  slack. 

(xiv)  Upper  and  lower  directional  limit 
devices  shall  be  provided  to  prevent  the 
travel  of  the  working  platform  beyond  the 
normal  upper  and  lower  limits  of  travel. 

(xv)  Operation  of  a  directional  limit  device 
shall  prevent  further  motion  in  the 
appropriate  direction,  if  the  normal  limit  of 
travel  has  been  reached- 

(xvi)  Directional  limit  devices,  if  driven 
from  the  hoisting  machine  by  chains,  tapes, 
or  cables,  shall  incorporate  a  device  to 
disconnect  the  electric  power  from  the 
hoisting  machine  and  apply  both  the  primary 
and  secondary  brakes  in  the  event  of  failure 
of  the  driving  means. 

(xvii)  Final  terminal  stopping  devices  of  the 
working  platform: 

(a)  Final  terminal  stopping  devices  for  the 
working  platform  shall  be  provided  as  a 
secondary  means  of  preventing  the  working 
platform  from  over-traveling  at  the  terminals. 

(b)  The  device  shall  be  set  to  function  as 
close  to  each  terminal  landing  as  practical, 
but  in  such  a  way  that  under  normal 
operating  conditions  it  will  not  function  when 
the  working  platform  is  stopped  by  the 
normal  terminal  stopping  device. 

(c)  Operation  of  the  fmal  terminal  stopping 
device  shall  open  the  potential  relay  for 
vertical  travel,  thereby  disconnecting  the 
electric  power  from  the  hoisting  machine,  and 
applying  both  the  primary  and  secondary 
brakes. 

(d)  The  flnal  terminal  stopping  device  for 
the  upper  limit  of  travel  shall  be  mounted  so 
that  it  is  operated  directly  by  the  motion  of 
the  working  platform  itself. 

(xviii)  Emergency  stop  switches  shall  be 
provided  in  or  adjacent  to  each  operating 
device. 

(xix)  Emergency  stop  switches  shall: 


(a)  Have  red  operating  buttons  or  handles. 

(b)  Be  conspicuously  and  permanently 
marked  "Slop." 

(c)  Be  the  manually  opened  and  manually 
closed  type. 

(d)  Be  positively  opened  with  the  opening 
not  solely  dependent  on  springs. 

(xx)  The  manual  operation  of  an  emergency 
stop  switch  associated  with  an  operating 
device  for  the  working  platform  shall  open 
the  potential  relay  for  vertical  travel,  thereby 
disconnecting  the  electric  power  from  the 
hoisting  machine  and  applying  both  the 
primary  and  secondary  brakes. 

(xxi)  The  manual  operation  of  the 
emergency  stop  switch  associated  with  the 
operating  device  for  a  power-driven  roof  car 
shall  cause  the  electrical  power  to  the 
traverse  machine  to  be  interrupted,  and  the 
traverse  machine  brake  to  apply. 

(23)  Requirements  for  emergency 
communications,  (i)  Communication 
equipment  shall  be  provided  for  each 
powered  platform  for  use  in  an  emergency. 

(ii)  Two-way  communication  shall  be 
established  between  personnel-on  the  roof 
and  personnel  on  the  stalled  working 
platform  before  any  emergency  operation  of 
the  working  platform  is  undertaken  by 
personnel  on  the  roof. 

(iii)  The  equipment  shall  permit  two-way 
voice  communication  between  the  working 
platform  and 

(a)  Designated  personnel  continuously 
available  while  the  powered  platform  is  in 
use;  and 

(b)  Designated  personnel  on  roof-powered 
platforms,  undertaking  emergency  operation 
of  the  working  platform  by  means  of  the 
emergency  operating  device  located  near  the 
hoisting  machine. 

(iv)  The  emergency  communication 
equipment  shall  be  one  of  the  following 
types: 

(a)  Telephone  connected  to  the  central 
telephone  exchange  system;  or 

(b)  Telephones  on  a  limited  system  or  an 
approved  two-way  radio  system,  provided 
designated  personnel  are  available  to  receive 
a  message  during  the  time  the  powered 
platform  is  in  use. 

(d)  Type  T  powered  platforms — (1)  Roof 
car.  The  requirements  of  paragraphs  (c)(1) 
through  (c)(5)  of  this  Appendix  shall  apply  to 
Type  T  powered  platforms. 

(2)  Working  platform.  The  requirements  of 
paragraphs  (c)(e)  through  (c)(16)  of  this 
Appendix  apply  to  Type  T  powered 
platforms. 

(i)  The  working  platform  shall  be 
suspended  by  at  least  two  wire  ropes. 

(ii)  The  maximum  rated  speed  at  which  the 
working  platform  of  self-powered  platforms 
may  be  moved  in  a  vertical  direction  shall 
not  exceed  35  feet  per  minute. 

(3)  Hoisting  equipment.  The  requirements 
of  paragraphs  (c)  (17)  and  (18)  of  this 
Appendix  shall  apply  to  Type  T  powered 
platforms. 

(4)  Brakes.  Brakes  requirements  of 
paragraph  (c)(ig)  of  this  Appendix  shall 
apply. 

(5)  Hoisting  ropes  and  rope  connections,  (i) 
Paragraphs  (c)(20)  (i)  through  (vi)  and  (viii)  of 
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this  Appendix  shall  apply  to  Type  T  powered 
platforms. 

(ii)  Adjustable  shackle  rods  in 
subparagraph  (c)(20)(vii)  of  this  Appendix 
shall  apply  to  Type  T  powered  platforms,  if 
the  working  platform  is  suspended  by  more 
than  two  wire  ropes. 

(6)  Electrical  wiring  and  equipment,  (i)  The 
requirements  of  paragraphs  (c)(22)  (i)  through 
(vi)  of  this  Appendix  shall  apply  to  Type  T 
powered  platforms.  "Circuit  protection 
limitation,"  "powered  platform  electrical 
service  system,"  all  operating  services  and 
control  equipment  shall  comply  with  the 
specifications  contained  in  Part  2,  section  26, 
ANSI  A120.1-1970. 

(ii)  For  electrical  protective  devices  the 
requirements  of  paragraphs  (c)(22)  (i)  through 
(viii)  of  this  Appendix  shall  apply  to  Type  T 
powered  platforms.  Requirements  for  the 
"circuit  potential  limitation"  shall  be  in 
accordance  with  specifications  contained  in 
Part  2,  section  26,  of  ANSI  A120.1-1970. 

(7)  Emergency  communications.  All  the 
requirements  of  paragraph  (c)(23)  of  this 
Appendix  shall  apply  to  Type  T  powered 
platforms. 

[FR  Doc.  89-17053  Filed  7-27-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  31 

Federal  Acquisition  Regulation  (FAR); 
Noncommercial  Cost  Principles 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  revising  FAR  Subparts  31.3. 
31.6,  and  31.7  to  set  forth  a  new  rule  on 
the  allowability  of  costs  incurred  under 
Federal  contracts  with  educational 
institutions,  state  and  local 
governments.  Federally  recognized 
Indian  tribal  governments,  and  nonprofit 
organizations. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  September  26. 
1989.  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  and  F  Streets. 
NW..  Room  4041.  Washington,  DC  20405. 

Please  cite  FAR  Case  89-€l  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington. 
DC  20405.  (202)  523-4755.  Please  cite 
FAR  Case  89-61. 
SUPPtXMENTARY  INFORMATION: 

A.  Background 

Pub.  L.  99-145,  the  FY  1986  DoD 
Authorization  Act,  was  enacted 
November  4, 1985.  Title  IX  of  the  Act, 
the  Defense  Procurement  Improvement 
Act,  1985,  amended  Chapter  137  of  Title 
1''  US.C.  by  adding  a  new  section  2324, 
"/  Uowable  costs  under  defense 
contracts."  Paragraph  (e)  of  section  2324 
made  ten  different  costs  unallowable 
and  required  the  Secretary  of  Defense  to 
prescribe  regulations  implementing  this 
section.  Since  the  enactment  of  Pub.  L. 
99-145,  additional  statutory  cost 
prohibitions  have  been  included  under 
paragraph  (e)  of  section  2324  by  Pub.  L. 
100-180  (golden  parachute  payments). 
Pub.  L.  100-370  (commercial  insurance). 
Pub.  L.  100-456  (severance  pay  to 


foreign  nationals),  and  Pub.  L.  100-700 
(criminal,  civil,  or  administrative 
proceedings).  These  statutory  provisions 
apply  to  contracts  with  both  commercial 
and  noncommercial  entities. 

These  statutes  were  implemented 
with  respect  to  contracts  with 
commercial  organizations  in  Federal 
Acquisition  Circular  (FAC)  84-15. 
effective  April  7. 1986,  for  Pub.  L.  99-145; 
FAC  84-35,  effective  April  4. 1988,  for 
Pub.  L.  100-180;  the  1964  edition  of  the 
Federal  Acquisition  Regulation  for  Pub. 
L.  100-370;  and  FAC  84-44,  effective 
March  29, 1989,  for  Pub.  L.  100-456  and 
100-700.  While  the  law  applied  to 
defense  contracts  only,  the  DAR  Council 
and  the  Civilian  Agency  Acquisition 
Council  agreed  that  for 
Governmentwide  regulatory  uniformity, 
the  revised  cost  principles  should  be 
incorporated  into  the  FAR  and  applied 
to  all  contracts  with  commercial 
organizations. 

The  cost  principles  for  Federal 
contracts  with  noncommercial 
organizations  are  specified  in  Subpart 
31.3,  Contracts  with  Educational 
Institutions,  in  Subpart  31.6,  Contracts 
with  State.  Local,  and  Federally 
Recognized  Indian  Tribal  Governments, 
and  in  Subpart  31.7,  Contracts  with 
Nonprofit  Organizations.  Each  of  these 
three  subparts  incorporates  by  reference 
and  invokes,  respectively,  the  Office  of 
Management  and  Budget  (OMB) 
Circulars  A-21,  Cost  Principles  for 
Educational  Institutions,  A-67,  Cost 
Principles  for  State  and  Local 
Governments,  and  A-122,  Cost 
Principles  for  Nonprofit  Organizations. 

In  order  to  ensure  that  the 
requirements  of  Public  Laws  9&-145, 
100-180, 100-370, 100-456.  and  100-700 
are  observed  pending  revision  of  the 
OMB  Circulars  above,  the  proposed  rule 
would  amend  Subparts  31.3,  31.6,  and 
31.7  to  provide  regulatory  coverage 
implementing  these  statutes.  The 
proposed  FAR  coverage  would  apply 
only  to  contracts  with  noncommercial 
entities  and  would  not  affect  grants  and 
cooperative  agreements  which  are  also 
subject  to  the  OMB  Circulars.  It  is 
envisioned  that  upon  final  approval  of 
Circular  revisions,  that  the  regulatory 
coverage  contained  in  this  rule  will  be 
rescinded. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.3.C.  601,  et  seq. 
Therefore,  an  Initial  Regulatory 
Flexibility  Analysis  has  not  been 
performed.  Comments  from  small 
entities  and  other  affected  organizations 


concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  section  89-610  (FAR  Case  89- 
61)  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  compliance  with  the 
rule  will  not  impose  reporting, 
recordkeeping,  or  information  collection 
requirements  on  noncommercial  entities. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated;  July  24, 1989. 
Harry  S.  Rosinski, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Part  31  is  amended 
as  set  forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.303  is  revised  to  read  as 
follows: 


31.303    Requirements. 

(a)  Contracts  that  refer  to  this  subpart 
for  determining  allowable  costs  under 
contracts  with  educational  institutions 
shall  be  deemed  to  refer  to,  and  shall 
have  the  allowability  of  costs 
determined  by  the  contracting  officer  in 
accordance  with  paragraph  (c)  of  this 
section,  and  the  revision  of  OMB 
Circular  A-21  in  effect  on  the  date  of 
contract  award. 

(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost. 

(c)  Certain  aspects  of  OMB  Circular 
A-21  are  inconsistent  with  10  U.S.C. 
2324.  Therefore,  for  purposes  of 
determining  allowability  of  costs 
incurred  under  Federal  contracts  which 
refer  to  this  subpart,  the  following 
unallowability  provisions  in  Subpart 
31.2  are  applicable,  in  addition  to  those 
cited  in  OMB  Circular  A-21:  31.205-l(f). 
31.205-6(g)(2)(i),  31.205-6(1),  31.205-8. 
31.205-14.  31.205-15(a).  31.205-19(a)(4), 
31.205-22,  31.205-46(d),  31.205-47,  and 
31.205-51. 

3.  Section  31.603  is  revised  to  read  as 
follows:  I 

31.603    Requirements. 

(a)  Contracts  that  refer  to  this  subpart 
for  determining  allowable  costs  under 
contracts  with  State,  local,  and  Indian 
tribal  governments  shal  be  deemed  to 
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refer  to,  and  shall  have  the  allowability 
of  costs  determined  by  the  contracting 
officer  in  accordance  with  paragraph  (c) 
of  this  section,  and  the  revision  of  OMC 
Circular  A-87  which  is  in  effect  on  the 
date  of  contract  award. 

(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost. 

(c)  Certain  aspects  of  OMB  Circular 
A-87  are  inconsistent  with  10  U.S.C. 
2324.  Therefore,  for  purposes  of 
determining  allowability  of  costs 
incurred  under  Federal  contracts  which 
refer  to  this  subpart,  the  following 
unallowability  provisions  in  Subpart 
31.2  are  applicable,  in  addition  to  those 
cited  in  OMB  Circular  A-87:  31.205-l(f), 


31.205-6(g)(2)(i).  31.205-6(1),  31.205-8. 
31.205-14,  31.205-15(a),  31.205-19(a)(4). 
31.205-22.  31.205-46{d).  31.205-47,  and 
31.205-51. 

4.  Section  31.703  is  revised  to  read  as 
follows: 

31.703    Requirements. 

(a)  Contracts  which  refer  to  this 
subpart  for  determining  allowable  costs 
shall  be  deemed  to  refer  to,  and  shall 
have  the  allowability  of  costs 
determined  by  the  contracting  officer  in 
accordance  with  paragraph  (c)  of  this 
section,  and  the  revision  of  OMC 
Circular  A-122  in  effect  on  the  date  of 
contract  award. 


(b)  Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost. 

(c)  Certain  aspects  of  OMB  Circular 
A-122  are  inconsistent  with  10  U.S.C. 
2324.  Therefore,  for  purposes  of 
determining  the  allowability  of  costs 
incurred  under  Federal  contracts  which 
refer  to  this  subpart,  the  following 
unallowability  provisions  in  Subpart 
31.2  are  applicable,  in  addition  to  those 
cited  in  OMB  Circular  A-122:  31.205-l(f). 
31.205-6(g)(2)(i),  31.205-6(1),  31.205-8. 
31.205-14,  31.205-15(a),  31.205-19(a)(4), 
31,205-46(d),  31.205-47,  and  31.205-51. 

[FR  Doc.  89-17703  Filed  7-27-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
BurMu  of  Land  Management 

RIN  1004-AB61 

[AA-220-0a-4320-02;  Circular  No.  2620] 

43  CFR  Part  4100 

Grazing  Administration  Exclusive  of 

AOENCV:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Final  rulemaking. 

summary:  This  final  rulemaking  amends 
a  section  of  regulations  for  the 
management  of  domestic  Uvestock 
grazing  on  the  public  lands  administered 
by  the  Bureau  of  Land  Management.  The 
revising  regulation  was  issued  by  the 
Department  of  the  Interior  as  a  proposed 
rulemaking  and  published  in  the  Federal 
Register  on  December  8, 1988  (53  FR 
49565)  with  a  public  comment  period  of 
60  days  ending  on  February  8, 1989.  Nine 
comments  were  received  and  considered 
during  the  development  of  the  final 
rulemaking.  This  final  rulemaking 
revises  S  4110.4-2(a)  to  allow  the 
authorized  officer  to  determine  on  a 
case-by-case  basis  whether  to  cancel  or 
suspend  a  grazing  preference  in  whole 
or  in  part,  or,  where  resource  conditions 
warrant,  to  permit  Uvestock  grazing 
preferences  to  continue  unchanged 
despite  a  reduction  in  the  acreage 
available  for  livestock  grazing. 

EFFECTIVE  DATE:  August  28, 1989. 

ADDRESS:  Inquiries  or  suggestions 
should  be  sent  to:  Director.  (140),  Bureau 
of  Land  Management,  Room  5555-MIB, 
1800  C  Street  NW.,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  R.  Templeton,  (202)  653-9193. 
SUPPLEMENTARY  INFORMATION:  This 
final  rulemaking  provides  the  authorized 
officer  the  flexibility  to  make 
determinations  on  a  case-by-case  basis 
to  maintain,  cancel  or  suspend  a  grazing 
preference  where  there  is  a  reduction  in 
the  acreage  available  for  livestock 
grazing. 

The  existing  regulations  at  S  4110.4- 
2(a)  require  that  where  there  is  a 
decrease  in  public  land  acreage 
available  for  livestock  grazing  use 
within  an  allotment,  grazing  permits  or 
leases  and  grazing  preferences  must  be 
canceled  in  whole  or  in  part.  However, 
in  certain  circumstances,  the  public  land 
acreage  lost  to  livestock  grazing  may  be 
very  small  and  the  remaining  acreage  in 
the  allotment  may  produce  sufficient 
forage  for  livestock  to  support  the 
grazing  preference.  In  other  situations. 


the  land  may  be  committed  to  a  mining 
operation  and  later  again  be  available 
for  livestock  grazing  when  the  mining 
operation  is  completed  and  the  land 
rehabilitated. 

For  these  reasons,  and  in  recognition 
of  range  administrative  purposes,  the 
existing  regulations  are  revised  to  deal 
more  logically  with  the  livestock  grazing 
permittees  and  lessees.  Rather  than  be 
required  to  modify  or  cancel  a  grazing 
lease/permit  or  preference,  the 
authorized  officer  shall  have  the 
authority  to  make  a  determination  that 
takes  into  account  the  level  of  available 
forage  for  livestock  and  the  magnitude 
of  the  change  in  pubUc  land  acreage. 

The  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  8, 1988  (53  FR  49565)  with  a  60 
day  public  comment  period  ending  on 
February  8, 1989.  During  the  60  day 
comment  period,  9  comments  were 
received:  5  from  associations;  2  from 
state  governments;  and  2  from  a  Federal 
agency. 

Most  of  the  public  comments 
supported  the  proposed  regulations, 
citing  flexibility  in  decision  making  to 
reflect  site  specific  conditions  as  a 
positive  revision  of  the  rules. 
Conmienters  opposing  the  proposed 
regulations  expressed  a  spectrum  of 
views  concerning  the  agency's  intent 
ranging  from  the  proposed  rules  being 
another  effort  to  eliminate  livestock 
grazing  on  public  lands  to  the  proposed 
rulemaking  having  an  objective  of 
keeping  grazing  preferences  at 
maximum  levels. 

By  this  final  rulemaking  the  field  level 
manager  is  given  the  latitude  and 
flexibility  to  make  sound  land  use 
decisions  based  on  existing  resource 
conditions  and  not  be  restricted  by 
regulations  which  mandate  cancellation 
of  a  grazing  permit  or  lease,  in  whole  or 
in  part,  when  an  allotment  has  any  loss 
of  acreage. 

One  comment  expressed  a  concern 
that  most  of  the  decisions,  pursuant  to 
these  regulations,  will  be  to  reduce 
existing  livestock  use  levels.  The  Bureau 
of  Land  Management  does  not 
anticipate  that  the  final  rule  will  result 
in  an  increase  in  decisions  that  reduce 
livestock  use  levels.  The  current 
regulation  provides  that  the  authorized 
officer  must  cancel  or  suspend  a  grazing 
preference  when  acreage  is  reduced, 
regardless  of  forage  sufficiency.  The 
revision  would  allow  cancellation  of  the 
grazing  preference  on  those  allotments 
where  there  is  a  significant  decrease  in 
the  public  land  available.  The 
preference  may  be  suspended  where 
forage  availability  is  temporarily 
reduced  or  remain  unchanged  where 
there  is  sufficient  forage  available,  as 


determined  by  the  authorized  officer. 
Therefore,  the  final  rule  is  unchanged. 

One  comment  points  out  that  the 
proposed  rulemaking  does  not  discuss 
the  possibility  of  range  improvements  as 
a  means  to  maintain  grazing  preference. 
Range  improvements  are  addressed  in  a 
separate  subsection  (4120.3)  which 
presently  is  not  being  revised.  The  final 
rule  is  unchanged. 

Another  comment  suggests  that  the 
entire  grazing  preference  system  needs 
revision.  This  suggestion  is  beyond  the 
scope  of  this  rulemaking.  Therefore,  the 
final  rule  is  unchanged. 

One  comment  suggests  that  in  order  to 
cancel,  suspend  or  modify  a  grazing 
preference  the  Bureau  of  Land 
Management  would  be  required  to 
conduct  new  range  analysis  and/or 
studies.  This  is  not  the  intent  of  the 
rulemaking.  The  authorized  officer 
generally  has  existing  data  from 
standard  range  analysis  and/or  study 
methods  on  file  at  the  District  or 
Resource  Area  Office  to  determine  if  an 
adjustment  of  the  grazing  preference  is 
needed.  Thus,  only  in  a  small  number  of 
cases  would  a  new  range  analysis  and/ 
or  study  have  to  be  initiated.  Therefore, 
the  final  rule  remains  unchanged. 

One  comment  recommends  the  first 
sentence  in  §  4110.4-2(a)(2)  be  changed 
to  read  as  follows:  "Grazing  preference 
may  be  cancelled,  suspended  or 
modified  in  whole  or  in  part  through 
standard  range  analysis,  study  methods 
and/or  available  data  acceptable  to  the 
Authorized  Officer  to  protect  the 
remaining  public  lands."  It  is  the  Bureau 
of  Land  Management's  policy  that  any 
data  used  for  decision  making  purposes 
must  be  gathered  using  standard 
methodologies  consistent  with 
standards  established  by  the  agency. 
Data  from  sources  other  than  those 
which  are  standards  of  the  agency  are 
not  acceptable.  Therefore,  the  final  rule 
remains  unchanged. 

One  comment  recommends  changing 
the  term  "equitably"  to 
"proportionately".  The  commenter 
proposed  that  the  final  rule  at  4110.4- 
(a)(2)  read:  "*  *  *  Cancellations  or 
suspensions  will  be  apportioned  as 
agreed  upon  among  authorized  users  or, 
in  the  event  of  failure  to  reach 
agreement,  will  be  proportionately 
apportioned  by  the  authorized  officer 
among  authorized  users  in  direct 
proportion  to  their  respective  grazing 
preference."  This  suggestion  is  beyond 
the  scope  of  this  rulemaking  and  would, 
if  accepted,  result  in  a  substantive 
change  that  the  public  has  not  been  able 
to  comment  on.  Therefore,  this  part  of 
the  subsection  has  not  been  rewritten. 
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The  principal  author  of  this  final 
rulemaking  is  Bruce  E.  Dawson,  Division 
of  Rangeland  Resources,  Bureau  of  Land 
Management,  assisted  by  Deborah 
Lanzone  of  the  Division  of  Legislafion 
and  Regulatory  Management. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  that  no  detailed 
statement  pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Additionally,  the 
final  rule  will  not  cause  a  taking  of 
private  property  under  Executive  Order 
12630. 

This  rule  does  not  contain  information 
collection  requirements  that  require 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  43  CFR  Part  4100 

Administrative  practice  and 
procedure.  Grazing  lands.  Livestock. 
Penalties.  Range  management,  Reporting 
and  recordkeeping  requirements. 

Under  the  authorities  set  forth  below, 
S  4110.4-2.  Group  4100,  Subchapter  D, 
Chapter  II  of  Title  43  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

PART  4100-GRAZING 
ADMINISTRATION— EXCLUSIVE  OF 
ALASKA 

Subpart  4110— Grazing  Management 

1.  The  authority  citation  for  Part  4100 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  315.  315a-315r,  1701  et 
seq..  llB2d.  and  98  Stat.  1B37. 

2.  Section  4110.4-2(a)  is  revised  to 
read: 


S  41 10.4-2    Decrease  in  land  acreage. 

(a)  Where  there  is  a  decrease  in 
public  land  acreage  available  for 
livestock  grazing  within  an  allotment: 

(i)  Grazing  permits  or  leases  may  be 
canceled,  suspended,  or  modified  as 
appropriate  to  reflect  the  changed  area 
of  use. 

(ii)  Grazing  preference  may  be 
canceled  or  suspended  in  whole  or  in 
part.  Cancellations  or  suspensions 
determined  by  the  authorized  officer  to 
be  necessary  to  protect  the  public  lands 
will  be  equitably  apportioned  by  the 
authorized  officer  based  upon  the  level 
of  available  forage  and  the  magnitude  of 
the  change  in  public  land  acreage 
available,  or  as  agreed  to  among  the 
authorized  users  and  the  authorized 
officer. 
*        *        *        *        * 

James  M.  Hughes, 

Deputy  Assistant  Secretary  of  the  Interior. 

June  1, 1989. 

[FR  Doc.  89-17625  Filed  7-27-69;  8:45  am) 
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Proclamation  6000  of  July  26,  1989 

Lyme  Disease  Awareness  Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Lyme  disease,  also  known  as  Lyme  borreliosis,  was  first  recognized  in  Lyme, 
Connecticut,  in  1975.  Seven  years  later,  its  cause,  a  spirochete  or  spiral-shaped 
bacterium  called  Borrelia  burgdorferi,  was  discovered  by  a  researcher  at  the 
National  Institute  of  Allergy  and  Infectious  Diseases.  Although  the  northeast- 
ern United  States  has  the  highest  number  of  cases,  Lyme  disease  has  spread  to 
more  than  40  States.  In  1988,  there  were  more  than  5,000  reported  cases  of 
Lyme  disease,  and  it  has  been  estimated  that  many  more  people  have  been 
infected  with  the  disease. 

Lyme  disease  is  transmitted  to  humans  through  the  bite  of  the  deer  tick,  which 
inhabits  primarily  grasslands  and  wooded  areas.  Deer  ticks  are  carried  by 
several  different  animals  including  deer,  cats.  dogs,  raccoons,  and  field  mice. 

A  common  early  symptom  of  Lyme  disease  is  the  appearance  of  a  localized 
ring-shaped  rash  with  a  clearing  in  the  center.  Other  signs  may  include  flu-like 
symptoms  such  as  fatigue,  mild  headache,  body  aches,  and  a  slight  fever.  The 
chances  of  successful  treatment  with  antibiotics  are  greatest  in  the  early 
stages  of  the  disease.  Unfortunately,  in  many  instances,  early  symptoms  may 
go  unnoticed  or  may  never  appear.  In  addition,  because  it  can  resemble  other 
illnesses,  Lyme  disease  is  sometimes  misdiagnosed.  If  not  treated  early, 
serious  complications  may  develop  that  can  affect  the  heart,  nervous  system, 
or  joints.  Lyme  disease  in  pregnant  women  can  result  in  miscarriages,  still- 
births, and  birth  defects. 

To  avoid  deer  ticks  and  reduce  the  chance  of  contracting  Lyme  disease,  people 
who  are  going  into  wooded  areas  or  tall  grass  should  wear  long-sleeved  shirts 
and  long  pants  and  apply  tick  repellant  to  their  clothing.  They  should  also 
thoroughly  check  for  ticks  upon  returning  indoors.  The  deer  tick  is  smaller 
than  a  dog  tick  and  is  most  likely  to  transmit  Lyme  disease  in  the  nymphal 
stage  when  it  is  very  tiny.  Anyone  bitten  by  a  tick  should  watch  for  symptoms 
suggestive  of  Lyme  disease  and  seek  early  medical  treatment  if  they  occur. 

Recognizing  the  widespread  impact  of  Lyme  disease  and  the  need  for  research 
in  this  field,  the  National  Institutes  of  Health  is  committed  to  finding  better 
ways  of  identifying,  preventing,  and  treating  all  tick-borne  illnesses. 

To  enhance  public  awareness  of  Lyme  disease  and  its  debilitating  side  effects, 
the  Congress,  by  Senate  Joint  Resolution  142,  has  designated  the  week  begin- 
ning July  23,  1989,  as  "Lyme  Disease  Awareness  Week"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
occasion. 

NOW,  THEREFORE,  L.GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  July  23,  1989,  as  Lyme 
Disease  Awareness  Week.  I  call  upon  all  government  agencies,  health  organi- 
zations, communications  media,  and  people  of  the  United  States  to  observe 
this  week  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


[FR  Doc.  8ft-17921 
Filed  7-27-«9;  12:02  pm) 
Billing  code  3195-01-M 


Presidential  Documents 


Proclamation  6001  of  July  26,  1989 

National  Week  of  Recognition  and  Remembrance  for  Those 
Who  Served  in  the  Korean  War,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1950,  at  the  beginning  of  the  post-World  War  II  economic  boom,  America 
suddenly  found  itself  engaged  in  another  war.  This  time  the  enemy  was 
communism,  and  the  battlefield  was  Korea.  America's  men  and  women  in 
imiform  left  their  mark  in  history  once  again  and  added  another  litany  of 
unfamiliar  names  to  the  list  of  places  where  Americans  have  fought  and 
died  to  defend  freedom — names  like  Pork  Chop  Hill,  Inchon,  and  the  Pusan 
Perimeter. 

When  the  communist  army  of  North  Korea  invaded  and  attacked  the  Republic 
of  Korea  to  the  south,  it  was  the  beginning  of  an  armed  hostility  that  would 
eventually  involve  21  nations  and  continue  for  more  than  3  years.  Taking  the 
lead  in  attempting  to  restore  freedom  and  independence  to  the  people  of  Korea 
was  the  United  States  of  America. 

In  order  to  reclaim  the  territorial  integrity  of  South  Korea,  a  United  Nations 
command  was  created  with  the  United  States  serving  as  the  executive  agent. 
Twenty  other  member  nations  provided  military  contingents  to  serve  under 
the  United  Nations  banner. 

The  United  States'  deep  commitment  to  freedom  was  demonstrated  by  the 
number  of  Americans  who  served  and  sacrificed  in  this  bloody  conflict.  Over 
5,700,000  American  service  men  and  women  were  involved  directly  or  indi- 
rectly in  the  wan  54,246  Americans  made  the  supreme  sacrifice,  dying  so  that 
others  might  be  free.  Over  100,000  were  wounded,  and  still  thousands  of 
others  were  captured  and  endured  starvation,  disease,  and  physical  and 
psychological  torture. 

Although  the  Korean  War  has  been  known  as  America's  "Forgotten  War," 
those  who  served  have  never  forgotten,  and  our  Nation  must  never  forget  the 
great  price  these  men  and  women  paid  for  the  cause  of  liberty  and  the  right  of 
self-determination. 

Soon  a  magnificent  monument  will  be  raised  on  the  grounds  of  the  Mall  in 
Washington.  The  38  figures  that  will  march  silently  for  all  eternity  across  that 
panorama  will  honor,  in  eloquent  fashion,  all  who  served  in  the  Korean  War. 

In  respect,  gratitude,  and  recognition  of  those  Americans  who  served  in  the 
Armed  Forces  during  the  Korean  War,  the  Congress,  by  Senate  Joint  Resolu- 
tion 85,  has  designated  the  week  beginning  July  24, 1989,  as  "National  Week  of 
Recognition  and  Remembrance  for  Those  Who  Served  in  the  Korean  War" 
and  has  authorized  and  requested  the  President  to  issue  a  proclamation  in 
observance  of  this  occasion. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  beginning  July  24.  1989,  as  National 
Week  of  Recognition  and  Remembrance  for  Those  Who  Served  in  the  Korean 
War.  I  urge  the  press,  radio,  television,  and  all  information  media  to  observe 
the  week  with  appropriate  ceremonies  and  activities.  Further.  I  direct  all 
departments  and  agencies  of  the  United  States  and  urge  interested  organiza- 
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tions,  groups,  and  individuals  to  fly  the  American  flag  at  half-ataff  on  July  27, 
1989,  in  honor  of  those  Americans  who  died  as  a  result  of  their  service  in 
Korea. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-sixth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


[FR  Doc.  88-17922 
Filed  7-27-89:  12:03  pm] 
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Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alaska,  31522 
Missouri,  31524 
PROPOSED  RULES 
Hazardous  waste: 
Indentification  and  listing — 
Exclusions,  31548 
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Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

NOTICES 

U.S.-Japan  machine  tool  voluntary  restraint  agreement; 
special  issue  licenses,  31555 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives:  ^ 

Bell,  31506 

Boeing.  31507,  31509 
(2  documents) 
■     CASA,  31510 

Sikorsky.  31505 
PROPOSED  RULES 
Airworthiness  directives: 

Aerospatiale,  31535 

Beech,  31536 

CASA.  31537 

Grob  VVerke  GmbH  &  Co.  KG,  31531 

Honeywell,  Inc..  31539 

McDonnell  Douglas  Helicopter  Co.,  31532 

Tracor  Aerospace,  Inc.,  31533 
Control  zones,  31540 

Repair  station  rules,  repairmen  certification  rules  etc.; 
regulatory  review;  meetings 

Correction,  31540 

NOTICES 

Exemption  petitions;  summary  and  disposition,  31608 

Federal  Communications  Commission 

NOTICES 

Meetings;  Sunshine  Act,  31639 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  31639 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 
Texas,  31574 
(2  documents) 
Flood  insurance  study  back-up  data;  fee  charge  system, 
31574 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Cimarron  Chemical,  Inc.,  et  al.,  31557 
JMC  Selkirk,  Inc.,  31558 
Natural  gas  certificate  filings: 

El  Paso  Natural  Gas  Co.  et  al..  31561 
Natural  gas  companies: 
Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  31558-31560 
(3  documents) 
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Applications,  hearings,  determinations,  etc.: 
Arkia  Energy  Resources,  31567 
Granite  State  Gas  Transmission,  Inc.,  31567 
National  Fuel  Gas  Supply  Corp.,  31568 
Texas  Gas  Transmission  Corp.,  31568 
Transcq  Energy  Ventures  Co.,  31568 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  31575,  31576 
(2  documents] 

Federai  Trade  Commission 

PROPOSED  RULES 

Comprehensive  Smokeless  Tobacco  Health  Education  Act; 
health  warnings  in  advertising  on  utilitarian  objects 
(pens,  pencils,  clothing,  and  sporting  goods],  31541 

Fish  and  Wiidiife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
31584 

Food  and  Drug  Administration 

RULES 

Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
2-(8-Heptadecenyl)-4,5-dihydro-lH-imidazole-l-ethanol, 
31518 

Healtti  and  hluman  Services  Department 

See  also  Food  and  Drug  Administration;  Health  Care 
Financing  Administration;  Public  Health  Service 
RULES 

Acquisition  regulations: 
Procurement  integrity,  31527 

Heaitti  Care  Financing  Administration 

NOTICES 

Medicare: 
Peer  review  organizations — 
Area  designation,  31576 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation,  31569 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Maximum  mortgage  limits  for  high-cost  areas,  31519 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
National  Park  Service;  Reclamation  Bureau 

Internal  Revenue  Service  ./ 

PROPOSED  RULES 

Income  taxes: 
Nonresident  alien  individuals  and  foreign  corporations; 
untimely  filing  of  returns,  31545 
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International  Trade  Administration 

NOTICES 

Counter\'ailing  duties: 
Portland  hydraulic  cement  from  Costa  Rica:  correction, 
31640 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Consolidated  Rail  Corp.,  31589 

Justice  Department 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  violence  information  dissemination  program,  31589 
Law  enforcement  training  and  technical  assistance,  31591 

Labor  Department 

NOTICES 

Agency  information  collection  activities  under  0MB  review. 
31594  , 

Land  Management  Bureau 

NOTICES 

Meetings: 
Helicopters  and  motorized  vehicles  used  in  gathering  wild 
horses  and  burros,  31582 
Realty  actions;  sales,  leases,  etc.: 
Nevada,  31583 
(2  documents] 

National  Commission  for  Employment  Policy 

NOTICES 

Meetings,  31595 
(2  documents) 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Grumman  Olson,  31609 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management  plans;  guidelines 
Correction,  31529,  31640 
[2  documents] 

National  Park  Service 

NOTICES 

Meetings: 
Chesapeake  and  Ohio  Canal  National  Historical  Park 
Commission,  31584 

National  Science  Foundation  | 

NOTICES 

Antarctic  Conservation  Act  of  1978;  permit  applications, 
etc..  31595 


Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc. 

Commonwealth  Edison  Co.,  31596 
Applications,  hearings,  determinations,  etc. 

Commonwealth  Edison  Co.,  31596,  31597 
(2  documents) 
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Vermont  Yankee  Nuclear  Power  Corp..  31597 
Personnel  Management  Office 

NOTICES 

Excepted  services: 
Schedules  A,  B,  C;  positions  placed  or  revoked — 
Update,  31598 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Refugees;  admissions  numbers  (Presidential  Determination 

89-15  of  June  19,  1989],  31493 
Seychelles;  defense  articles  and  services  (Presidential 

Determination  89-18  of  July  20.  1989).  31495 
Tanzania;  defense  articles  and  services  (Presidential 

Determination  89-20  of  July  20,  1989],  31497 
Uganda;  defense  articles  and  servies  (Presidential 

Determination  89-21  of  July  20,  1989],  31499 
EXECUTIVE  ORDERS 

Central  Intelligency  Agency  Retirement  and  Disability 
System  (EO  12684],  31643 

Public  Health  Service 

See  also  Food  and  Drug  Administration 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
City-based  health  promotion  and  year  2000  national 
health  objectives  implementation  for  Blacks  and 
Native  Americans,  31578 
Meetings: 
National  Commission  on  Acquired  Immune  Deficiency 
Syndrome,  31582 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Quarterly  status  tabulation  of  water  service  and 
repayment.  31584 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  31610 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Depository  Trust  Co.,  31600,  31601 
(2  docum.ents) 
Applications,  hearings,  determinations,  etc.: 

Lifeline  Healthcare  Group,  Ltd.,  31602 

Ryan  Mortgage  Acceptance  Corp.  V,  31602 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

31605 
Disaster  loan  areas: 

Connecticut,  31606 

Delaware  et  al.,  31606 

Louisiana  et  al.,  31606 

New  York,  31607 

Texas,  31607 
Meetings;  regional  advisory  councils: 

Illinois,  31G07 
Applications,  hearings,  determinations,  etc.: 

Bishop  Capital  II,  LP..  31607 

First  Growth  Capital,  Inc.,  31608 


State  Department 

NOTICES 

Export-Import  Bank  financial  guarantees  and  insurance: 
Colombia;  anti-narcotics  equipment  purchase,  31608 

Transportation  Department 

See  Federal  Aviation  Administration;  National  Highway 
Traffic  Safety  Administration;  Research  and  Special 
Programs  Administration 

Treasury  Department 

See  Customs  Service;  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

The  President,  31643 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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The  President 
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(FR  Doc.  89-17971 
Filed  7-27-89;  4:35  pmj 
Billing  code  3195-01-M 
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Presidential  Documents 


Presidential  Determination  No.  89-15  of  Juno  19,  1989 

Emergency  Determination  of  Additional  FY  1989  Refugee 
Admissions  Numbers  Pursuant  to  Section  207(b)  of  the 
Immigration  and  Nationality  Act 


Memorandum  for  the  United  States  Coordinator  for  Refugee  Affairs 

In  accordance  with  Section  207(b)  of  the  Immigration  and  Nationahty  Act 
("the  Act"),  8  U.S.C.  1157(b).  and  after  appropriate  consultation  with  the 
Congress.  I  hereby  determine  that  an  unforeseen  refugee  emergency  exists, 
and  that  an  increase  in  the  worldwide  refugee  admissions  ceiling  for  Fiscal 
Year  1989  from  94,000.  as  authorized  in  Presidential  Determination  89-2  of 
October  5. 1988.  to  116,500  in  order  to  accommodate  the  admission  of  addition- 
al refugees  from  Eastern  Europe  and  the  Soviet  Union,  is  justified  as  required 
by  Section  207(b)  of  the  Act.  Federal  funding  may  be  used  for  a  total  of  up  to 
112.500  admissions  in  accordance  with  the  following  regional  allocations: 

Africa 2.(X)0 

East  Asia,  First  Asylum 28.000 

East  Asia,  Orderly  Departure  program 22.000 

Eastern  Europe/Soviet  Union 50.000 

Latin  America/Caribbean 3,500 

Near  East /South  Asia 7.000 


The  provisions  of  Presidential  Determination  No.  89-2  are  retained,  except  to 
the  extent  superseded  by  this  Determination. 

You  are  hereby  directed  to  report  this  Determination  to  the  Congress  immedi- 
ately and  to  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE. 

Washington,  June  19,  1989. 
cc:  The  Secretary  of  State 

The  Attorney  General 

The  Secretary  of  Health  and  Humnn  Services 
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Presidential  Documents 


Presidential  Determination  No.  89-18  of  July  20,  1989 

Eligibility  of  Seychelles  To  Receive  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  of  1961,  as  amended,  22  U.S.C.  2311,  and  Section  3(a)(1)  of  the  Arms 
Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that  the  furnishing  of 
defense  articles  and  services  to  the  Government  of  Seychelles  will  strengthen 
the  security  of  the  United  States  and  promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  finding  to  the  Congress  and  to 
publish  it  in  the  Federal  Register. 


|1"R  Doc.  89-17972 
Filed  7-27-89;  4:36  pm) 
Billing  code  3195- 01-M 


THE  WHITE  HOUSE, 
Washington,  July  20,  1989. 
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Presidential  Documents 


Presidential  Determination  No.  89-20  of  July  20,  1989 

Eligibility  of  Tanzania  To  Receive  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  of  1961.  as  amended,  22  U.S.C.  2311,  and  Section  3(a)(1)  of  the  Arms 
Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that  the  furnishing  of 
defense  articles  and  services  to  the  Government  of  Tanzania  will  strengthen 
the  security  of  the  United  States  and  promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  finding  to  the  Congress  and  to 
publish  it  in  the  Federal  Register. 


irR  Doc.  89-17973 
Filed  7-27-«9;  4:37  pm] 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 

Washington,  July  20,  1989. 
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Presidential  Documents 


Presidential  Determination  No.  89-21  of  July  20,  1989 

Eligibility  of  Uganda  To  Receive  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503  of  the  Foreign  Assist- 
ance Act  of  1961,  as  amended,  22  U.S.C.  2311.  and  Section  3(a](l)  of  the  Arms 
Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that  the  furnishing  of 
defense  articles  and  services  to  the  Government  of  Uganda  will  strengthen  the 
security  of  the  United  States  and  promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  finding  to  the  Congress  and  to 
publish  it  in  the  Federal  Register. 


|FR  Doc.  89-17974 
Filed  7-27-69;  4:38  pm) 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 

Washington,  July  20,  1989. 


/ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 
[FV-89-055FR] 

Handling  of  Almonds  Grown  in 
California;  Proposed  Extension  of  Date 
for  Satisfying  Inedible  Disposition 
Obligation 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  temporarily 
changes  the  date  from  July  31. 1989,  to 
August  31, 1989,  by  which  handlers  of 
California  almonds  must  satisfy  25 
percent  of  their  1988-89  crop  year 
inedible  disposition  obligations. 
Handlers  must  satisfy  the  remaining  75 
percent  of  their  inedible  disposition 
obligations  by  the  current  July  31, 1989, 
date.  This  action  is  taken  in  conjunction 
with  a  final  rule,  published  elsewhere  in 
this  issue  of  the  Federal  Register,  which 
transfers  a  25  percent  reserve 
percentage  in  effect  for  the  1988-69  crop 
year  to  the  salable  category. 
EFFECTIVE  DATE:  July  31,  1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Belden,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
Room  2525,  South  Building,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  marketing 
agreement  and  Order  No.  981,  both  as 
amended  (7  CFR  Part  981),  regulating  the 
handling  of  almonds  grown  in 
California,  hereinafter  referred  to  as  the 
"order".  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 


This  final  rule  has  been  reviewed 
under  Executive  Order  .12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatability. 

There  are  approximately  115  handlers 
of  almonds  subject  to  regulation  under 
the  marketing  order  and  approximately 
7,500  producers  in  the  regulated  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  handlers  and  producers 
of  California  almonds  may  be  classified 
as  small  entities. 

This  action  gives  handlers  of 
California  almonds  an  additional  month 
to  satisfy  25  percent  of  their  1988-69 
crop  year  inedible  disposition 
obligation.  Therefore,  this  action  relaxes 
restrictions  on  almond  handlers  and  will 
not  impose  any  additional  burden  or 
costs  on  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  revises,  for  1989  only, 
§  981.442  of  "Subpart — Administrative 
Rules  and  Regulations."  The  action  is 
based  on  the  unanimous 
recommendation  of  the  Almond  Board 
of  California  (Board),  the  agency 
responsible  for  local  administration  of 
the  order,  and  upon  other  available 
information. 


Section  981.42  of  the  order  provides 
that  handlers  are  required  to  deliver  a 
quantity  of  almond  kernels  equal  to  their 
inedible  disposition  obligation  to  the 
Board  or  Board-accepted  crushers,  feed 
manufacturers,  or  feeders.  A  handler's 
inedible  disposition  obligation  is  the 
percentage  of  inedible  kernels  in  lots 
received  by  such  handler  during  a  crop 
year,  as  determined  by  the  Federal-State 
Inspection  Service,  less  any  tolerance  in 
effect  for  the  crop  year.  Section  981.42 
also  provides  that  the  Board  may 
establish  rules  and  regulations 
necessary  to  the  administration  of  these 
provisions. 

Paragraph  981.442(a)(5)  of  the  rules 
and  regulations  provides  that  each 
handler's  inedible  disposition  obligation 
is  satisfied  when  the  almond  meat 
content  of  the  material  delivered  to 
accepted  users  equals  the  inedible 
disposition  obHgation,  but  no  later  than 
July  31  succeeding  the  crop  year  in 
which  the  obligation  was  incurred.  This 
action  extends  the  July  31  date  to 
August  31  for  25  percent  of  handlers' 
disposition  obligations  incurred  during 
the  1988-89  crop  year  only.  Thus, 
handlers  have  until  August  31, 1989,  to 
satisfy  the  final  25  percent  of  their  1988- 
89  crop  year  inedible  disposition 
obligation.  Handlers  still  must  satisfy 
the  other  75  percent  of  their  inedible 
disposition  obligation  by  July  31, 1989. 

"The  25  percent  of  handlers'  inedible 
disposition  obligation  to  which  the 
extension  applies  corresponds  to  the  25 
percent  of  the  1988-69  merchantable 
almond  crop  which  handlers  have  held 
in  reserve,  and  which  the  Board 
recommended  for  release  to  the  salable 
category  effective  August  1, 1989.  A  final 
rule  to  release  the  25  percent  reserve  to 
the  salable  category  effective  August  1, 
1989,  is  published  elsewhere  in  this  issue 
of  the  Federal  Register.  While  the 
reserve  was  in  effect,  handlers  were 
required  to  withhold  25  percent  of  their 
marketable  almond  receipts  from 
normal  domestic  and  export  markets. 
Consequently,  many  handlers  took  no 
action  to  process  those  almonds. 
Handlers  customarily  satisfy  their 
inedible  disposition  obligations  with 
inedible  quality  almonds  removed 
during  processing.  Therefore,  since  the 
25  percent  reserve  will  not  be  released 
to  the  salable  category  until  August  1, 
1989,  handlers  may  need  additional  time 
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to  process  those  almonds  to  satisfy  the 
25  percent  of  their  inedible  disposition 
obligations  which  corresponds  to  the  25 
percent  reserve. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  June  29, 1989  (54 
FR  27386).  That  proposal  provided  a  10- 
day  period  for  interested  persons  to 
submit  their  comments.  No  comments 
were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
extending  the  date  for  satisfying  the 
inedible  disposition  obligation,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  also  found  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  553).  This  action  relaxes 
restrictions  on  handlers  by  extending  a 
July  31, 1989,  deadline  concerning  25 
percent  of  handlers'  inedible  disposition 
obligation.  Therefore,  this  action  should 
take  effect  on  July  31, 1989,  and  should 
correspond  to  the  release  of  the  25 
percent  reserve  to  the  salable  category 
that  is  made  effective  August  1. 1989. 
and  published  in  this  issue  of  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Fart  981 

Almonds.  California,  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  The  last  sentence  in  paragraph 
(a)(5)  of  S  981.442  is  revised  to  read  as 
follows: 

Note:  This  revision  will  not  appear  in  the 
annual  Code  of  Federal  Regulations. 

9  9*1.442    Quality  controL 

(a)  •  *  • 

(5)  *  *  *  Each  handler's  disposition 
obligation  shall  be  satisfied  when  the 
almond  meat  content  of  the  material 
delivered  to  accepted  users  equals  the 
disposition  obligation,  but  no  later  than 
July  31  succeeding  the  crop  year  in 
which  the  obligation  was  incurred: 
Provided,  That  for  1988-89  crop  year 
almonds,  handlers  have  until  August  31, 


1989,  to  satisfy  the  25  percent  of  their 
disposition  obligation  which 
corresponds  to  the  25  percent  reserve 
almonds  released  to  salable  almonds. 

***** 

Dated:  July  27. 1989. 
William  ].  Doyle. 

Acting  Deputy  Director.  Prvit  and  Vegetable 
Division. 

[FR  Doc.  89-17947  Filed  7-28-89;  8:45  am) 
BlUMa  CODE  3410-02-11 

7  CFR  Part  981 
[FV-88-120FR-A] 

Handling  of  Almonds  Grown  in 
California;  Revision  of  Salable, 
Reserve,  and  Export  Percentages  for 
Vt\9  1988-89  Crop  Year 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  revises  the 
salable  and  reserve  percentages  for 
marketable  California  almonds  received 
by  handlers  during  the  1988-89  crop 
year,  which  began  on  July  1, 1988.  The 
salable  percentage  is  increased  from  75 
to  100  percent,  and  the  reserve 
percentage  is  correspondingly  decreased 
from  25  percent  to  0  percent.  This  action 
relieves  restrictions  on  handlers  and  is 
necessary  to  provide  a  sufficient 
quantity  of  almonds  to  meet  normal 
domestic  and  export  market  needs. 
EFFECTIVE  DATE:  AugUSt  1, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Bdden.  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
Room  2524-S,  Fruit  and  Vegetable 
Division,  AMS,  USDA.  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  is  issued  under  marketing 
agreement  and  Order  No.  981.  both  as 
amended  (7  CFTi  Part  981).  regulating  the 
handling  of  almonds  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  critiera  contained  therein. 

I'ursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  115  handlers 
of  almonds  subject  to  regulation  under 
the  almond  marketing  order  and 
approximately  7.500  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  grots  annual 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  of  California  almonds  may  be 
classified  as  small  entities. 

This  action  removes  a  requirement 
that  all  handlers  of  California  almonds 
hold  25  percent  of  marketable  almonds 
received  during  the  1988-89  crop  year  in 
reserve.  Handlers  may  now  ship  100 
percent  of  their  merchantable  almonds 
received  during  the  1988-89  crop  year  to 
any  market  they  desire.  Therefore,  this 
action  relaxes  restrictiont  on  almond 
handlers  and  will  not  impose  any 
additional  burden  or  costa  on  handlers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  the 
issuance  of  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

On  January  25. 1989.  a  final  rule  was 
published  in  the  Federal  Register  (54  FR 
3584)  establishing  salable,  reserve,  and 
export  percentages  of  75  percent.  25 
percent,  and  0  percent,  respectively,  for 
the  1988-89  crop  year.  That  action  was 
based  on  a  recommendation  of  the 
Almond  Board  of  California  (Board), 
which  works  with  the  U.S.  Department 
of  Agriculture  (Department)  in 
administering  the  order,  at  its  July  20. 
1988,  meeting.  The  recommendation  was 
made  pursuant  to  5  §  981^17  and  981.49  of 
the  order,  based  on  the  then  current 
estimates  of  marketable  supply  and 
combined  domestic  and  export  trade 
demand  for  the  1988-89  crop  year. 

On  May  12, 1989.  the  Board  met  to 
review  the  salable  and  reserve 
percentages  that  had  been  established 
for  the  1988-89  crop  year  and  the  supply 
and  demand  estimates  from  which  those 
percentages  were  derived.  At  that 
meeting,  pursuant  to  §  981.48  of  the 
order,  the  Board  recommended  an 
increase  in  the  salable  percentage  from 
75  percent  to  100  percent  of  the  1988-89 
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marketable  production,  and  a 
corresponding  decrease  in  the  reserve 
percentage  from  25  percent  to  0  percent. 
The  Board  recommended  that  this 
revision  take  place  effective  August  1. 
1989. 

The  estimates  used  by  the  Board  on 
May  12, 1989.  in  reviewing  the  salable 
and  reserve  percentages  are  shown 
below.  The  Board's  July  20, 1988, 
estimates  are  shown  as  a  basis  for 
comparison. 

Marketing  Poucv  Estimates— 1989  Cbop 
CKemehMighl  baait  in  iraHiont  of  pounds] 


V 

Initial 
eati- 
mates 

Revised 
esii- 
maies 

EsWnated  pmrtiiflion: 

1.  1986  Produc»oo 

580.0 

23.2 

5566 

160.0 
370.0 
530.0 

112.8 
1128 
113.2 

0 

-1124 

417.6 
139.2 

585.5 

23.4 

562  1 

Estimated  trade  demmd 

4.  Domestic _. _.. 

1S00 

5.  Export 

383  1 

6.  Total 

5421 

Irwantofy  adjustment 

7  Carryin  7/1/88 

1175 

8  Additional  canyin  8/1/88 

1128 

9  OesiratJie  carryover  6/30/89    . 

113i 

10.  Desirable  additional  cwiyover  8/ 
1/89 

1371 

11.  Adjustment  (Item  9  plus  Item  10 
riinus  item  7  minus  item  8) 

200 

SalaWfj  and  resenw  percentages: 

1^  Adjusted  trade  demand  (Item  6 
plus  item  11) 

562.1 

13  Reserve  (Item  3  minus  item  12) 

0 

14.  Salable  percent  (Hem  12  -  item 
3  X  100) 

75 
25 

100 

IS.  Reserve  percent  (100%  mmus 
item  14) 

0 

Estimated  1988  crop  production  has 
increased  from  580.0  million 
kemelweight  pounds  to  585.5  million 
kemelweight  pounds.  Estimated  weight 
loss  resulting  from  the  removal  of 
inedible  kernels  by  handlers  and  losses 
during  manufacturing  has  increased 
from  23.2  million  kemelweight  pounds  to 
23.4  million  kemelweight  pounds. 
Therefore,  marketable  production  is 
increased  from  556.8  million 
kemelweight  pounds  to  562.1  million 
kemelweight  pounds. 

Estimated  1988-89  domestic  trade 
demand  has  decreased  from  160.0  to 
159.0  million  kemelweight  potmds. 
Estimated  1988-89  export  trade  demand 
has  increased  from  370.0  to  338.1  million 
kemelweight  pounds.  Therefore,  total 
estimated  1988-89  trade  demand  is 
increased  from  530.0  to  542.1  million 
kemelweight  pounds. 

Carryin  on  July  1. 1988.  has  increased 
from  112.8  to  117.5  million  kemelweight 
pounds.  Additional  carryin  on  August  1, 
1988,  remains  at  112.8  million 
kemelweight  pounds.  Estimated  salable 
carryover  on  June  30, 1989,  based  on  the 
75  percent  salable  percentage  in  effect 
at  that  time,  is  expected  to  remain  at 
113.2  million  kemelweight  pounds. 


The  revised  estimates  include  an 
additional  desirable  carryover  of  salable 
almonds  on  August  1. 1989,  of  137.1 
million  kemelweight  pounds.  At  its  May 
12, 1989,  meeting,  the  Board  reported 
that  as  of  April  30, 1989, 190.2  million 
kemelweight  pounds  of  salable  almonds 
remained  unshipped  to  supply  domestic 
and  export  trade  demand.  The  Board 
indicated  that  this  quantity  was  ample 
to  supply  market  needs  through  July  31, 
1989.  The  Board  also  reported  that  for 
the  period  August  1, 1988,  through 
September  15, 1989,  (at  which  time  1989 
crop  almonds  are  expected  to  be 
available)  shipments  are  estimated  to 
total  636.9  million  pounds  and  that  a 
comparable  quantity  of  almonds  would 
be  needed  to  supply  domestic  and 
export  trade  demand  for  the  period 
August  1, 1989,  through  September  15. 
1990  (at  which  time  1990  crop  almonds 
are  expected  to  be  available).  However, 
the  Board  reported  that  the  National 
Agricultural  Statistical  Service's 
preliminary  estimate  of  1989  crop 
production  is  only  450.0  million 
kemelweight  pounds,  and  that  the 
Board's  preliminary  estimate  of  1989 
marketable  production  is  only  427.5 
million  kemelweight  pounds.  Therefore, 
it  appears  that  the  1989  crop  will  not  be 
sufficient  to  meet  1989-90  crop  year 
trade  demand  needs  and  carryover 
requirements  for  use  during  the  early 
months  of  the  1990-91  crop  year  until 
1990  crop  almonds  are  available  for 
shipment.  While  the  carryover  of  an 
estimated  113.2  million  kemelweight 
pounds  of  salable  almonds  on  June  30, 
1989.  will  make  up  part  of  the  deficiency, 
the  release  of  the  estimated  137.1  million 
kemelweight  pound  reserve  will  be 
necessary  to  ensure  that  sufficient 
quantities  of  almonds  are  available  to 
meet  1989-90  trade  demand  needs. 
Therefore,  an  increase  of  the  salable 
percentage  from  75  percent  to  100 
percent  as  of  August  1, 1989,  is 
warranted. 

A  proposed  mle  based  on  the  Board's 
May  12, 1989,  recommendation  was 
pubhshed  in  the  Federal  Register  on 
June  29, 1989,  (54  FR  27385).  That 
proposal  provided  a  10-day  period  for 
interested  persons  to  submit  their 
comments.  One  comment  was  received 
from  Brian  C.  L«ighton,  counsel  to  Cal- 
Almond,  Inc.  Mr.  Leighton  stated  that 
his  client  supports  releasing  the  25 
percent  reserve  to  the  salable  category. 
However.  Cal-Almond.  Inc..  believes 
that  the  reserve  should  be  released 
immediately  rather  than  effective 
August  1, 1989,  for  several  reasons  as 
discussed  below. 

Mr.  Leighton  stated  that  waiting  until 
August  1. 1989.  to  release  the  25  percent 
reserve  to  the  salable  category  is  unfair 


to  handlers  who  had  reached  a  sold-out 
position  with  respect  to  salable  almonds 
prior  to  the  Board's  May  12, 1989. 
recommendation  and  who,  therefore, 
would  have  no  almonds  to  sell  until  the 
August  1. 1989.  release  date.  Mr. 
Leighton  believes  that  this  gives 
handlers,  who  had  salable  almonds 
unsold  as  of  May  12,  a  monopoly  on  the 
market  from  May  12  to  August  1, 1989. 
Section  981.48  of  the  order  authorizes 
actions  to  increase  salable  percentages 
in  effect  for  California  almonds  taking 
into  account  such  information  as 
estimated  marketable  production,  trade 
demand,  carryin,  and  carryover  for  all 
handlers  in  the  aggregate. 

The  Board  had  reported  that  the 
available  supply  of  salable  almonds  that 
remained  unshipped  was  ample  to 
supply  market  needs  only  through  July 
31, 1989.  It  was  concluded  that  the  1989 
crop  would  not  be  sufficient  to  meet  the 
1980-90  crop  year  trade  demand  needs 
and  carryover  requirements  for  use 
during  the  early  months  of  the  1990-91 
crop  year  until  1990  crop  almonds  are 
available  for  shipment.  Accordingly,  the 
action  contained  in  this  rule  was 
proposed.  In  addition,  the  order  places 
no  restrictions  on  when  handlers  may 
sell  their  salable  almonds;  therefore,  all 
handlers  are  free  to  sell  their  salable 
almonds  at  any  time  during  the  season. 
Thus,  individual  marketing  strategies 
employed  by  handlers  to  sell  their 
salable  almonds  have  no  bearing  on  the 
Secretary's  decision  to  release  reserve 
almonds  to  the  salable  category. 

In  his  comment,  Mr.  Leighton  also 
stated  that  by  not  releasing  the  reserve 
until  August  1, 1989,  the  Secretary 
would,  in  effect,  be  issuing  fiow-to- 
market  restrictions  from  May  12,  to 
August  1. 1989. 

The  action  taken  by  this  final  rule  is 
not  a  fiow-to-market  regulation  nor 
would  such  a  regulation  be  authorized 
under  the  order.  Flow-to-market 
regulations  are  designed  to  avoid  market 
gluts  by  stabilizing  the  volume  of 
shipments  moving  to  market  on  a  week- 
by-week  basis  during  the  normal 
marketing  season.  This  is  done  through 
handler  allotments,  which  restrict  the 
amount  of  a  commodity  which  handlers 
may  ship  during  a  given  period.  These 
allotments  are  based  on  the  amounts  of 
a  conunodity  currently  available,  on  the 
amounts  shipped  in  a  previous  period,  or 
a  combination  of  the  two.  The  action 
taken  by  this  final  rule  does  not 
establish  weekly  volume  regulations  and 
does  not  establish  handler  allotments. 

Mr.  Leighton  concluded  his  comment 
by  stating  that  it  makes  no  sense  to  limit 
the  supply  of  almonds  reaching  the 
market  from  May  12  to  August  1. 1989, 
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and  then  release  the  reserve  (estimated 
at  139.2  million  kemelweight  pounds] 
one  month  before  the  1989  crop 
(estimated  at  450.0  million  kemelweight 
pounds]  is  available  to  sell.  Mr.  Leighton 
indicated  that  the  latter  action  is  likely 
to  depress  prices.  However,  it  is  the 
Department's  position  that  the  75 
percent  salable  percentage  provides  an 
ample  supply  of  almonds  to  supply 
market  needs  through  July  31. 1989.  As 
of  April  30, 1989, 190.2  million 
kemelweight  pounds  of  almonds 
remained  unshipped  to  supply  market 
needs  for  the  period  May  1  through  July 
31. 1989.  During  the  corresponding  May 
1  through  July  31  period  for  the  years 
1988. 1987,  and  1986.  actual  shipments 
totalled  only  98.0.  68.1.  and  82.8  million 
kemelweight  pounds,  respectively. 

On  the  other  hand,  as  discussed 
above,  it  appears  that  the  estimated 
1989  crop  of  450.0  million  kemelweight 
pounds  will  be  insufficient  to  meet  1989- 
90  crop  year  market  needs  and 
carryover  requirements.  Furthermore, 
Mr.  Leighton  is  incorrect  when  he 
implies  that  the  entire  1989  almond  crop 
will  be  available  for  market  on 
September  1, 1989.  Almonds  are 
customarily  harvested  from  August 
through  November,  and  additional  time 
is  required  for  processing.  Therefore,  it 
is  the  Department's  position  that 
releasing  the  reserve  effective  August  1. 
1989,  is  unlikely  to  have  a  depressing 
effect  on  prices. 

For  the  reasons  stated  above,  Mr. 
Leighton's  objections  are  denied. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  found  that 
the  revision  of  the  salable  and  reserve 
percentages,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  also  found  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553].  This  action  will  relax 
restrictions  on  handlers  by  allowing 
them  to  ship  additional  almonds  to 
salable  outlets  and  should  be  made 
effective  August  1, 1989,  to  provide  a 
sufficient  quantity  of  almonds  for 
normal  domestic  and  export  needs  and 
to  maintain  the  current  momentum  of 
sales. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Califomia,  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  amended  as 
follows: 


PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows; 

Authority:  Sees.  1-19.  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Salable,  Reserve,  and  Export 
Percentages        j 

2.  Section  981.238  is  revised  to  read  as 
follows; 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  98 1 .236    Salable,  rvserva  and  export 
percentages  for  almonds  during  the  crop 
year  beginning  July  1, 1988. 

The  salable  reserve,  and  export 
percentages,  during  the  crop  year 
beginning  July  1, 1988,  shall  be  100 
percent,  0  percent,  and  0  percent, 
respectively.  j 

Dated:  July  27, 1989. 
William  I.  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 

Division. 

[PR  Doc.  89-17948  Filed  7-28-C9;  8:45  am] 

BILLING  CODE  3410-02-M 


Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  94 
[Docket  No.  89-111] 

Importation  of  Eggs  Other  Than 
Hatching  Eggs 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMiMARY:  We  are  affirming,  with  one 
change,  an  interim  rule  that  established 
restrictions  on  the  importation  of  eggs 
(other  than  hatching  eggs]  from  all 
countries  where  Salmonella  enteritidis, 
phage-type  4,  is  considered  to  exist. 
These  restrictions  are  necessary  to 
prevent  the  importation  of  eggs  (other 
than  hatching  eggs]  that  could  introduce 
Salmonella  enteritidis,  phage-type  4, 
into  the  United  States. 

EFFECTIVE  DATE:  July  31.  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Bowen,  Senior  Staff 
Veterinarian,  Import-Export  Products 
Staff,  VS,  APHIS,  USDA,  Room  757, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-7834. 
SUPPLEMENTARY  INFORMATION:  In  an 
interim  rule  published  in  the  Federal 
Register  on  April  13, 1989  (54  FR  14792- 
14796,  Docket  No.  89-013).  we  amended 
9  CFR  Part  94  by  establishing 
restrictions  on  th«  importation  of  eggs 


(other  than  hatching  eggs]  from 
countries  where  Salmonella  enteritidis 
(S.  enteritidis),  phage-type  4.  is 
considered  to  exist.  The  effective  date  of 
the  interim  rule  was  incorrectly  stated 
as  "April  12, 1989."  A  correction  of  the 
effective  date  was  published  in  the 
Federal  Register  on  June  23, 1989  (54  FR 
26466]  to  read  "April  13, 1989."  These 
amendments  were  necessary  to  prevent 
the  importation  of  eggs  (other  than 
hatching  eggs]  that  could  introduce  S. 
enteritidis,  phage-type  4,  into  the  United 
States.  Comments  were  required  to  be 
received  on  or  before  June  12, 1989. 

We  received  one  comment,  which 
suggested  revising  the  term  "Salmonella 
enteritidis" to  "SalmoBella  enteritidis 
serotype  enteritidis"  to  ensure  that 
everyone  recognizes  our  rule  refers  to 
one  serotype  of  the  species  Salmonella 
enteritidis,  rather  than  to  all  serotypes 
in  Salmonella  enteritidis.  We  agree  that 
these  terms  should  be  clarified  and  have 
revised  the  definitions  of  "Salmonella 
enteritidis" and  "Salmonella  enteritidis, 
phage-type  4,"  accordingly. 

The  facts  presented  in  the  interim  rule 
still  provide  a  basis  for  this  rulemaking. 
Therefore,  we  are  affirming  the 
provisions  of  the  interim  rule  with  the 
change  noted  above. 

Effective  Date 

All  of  the  provisions  of  this  final  rule 
have  been  in  effect  since  April  13, 1989. 
This  document  simply  affirms  them  and 
clarifies  the  meaning  of  Salmonella 
enteritidis.  We  are  making  this  final  rule 
effective  upon  publication  to  allow 
immediate  revision  of  the  definitions  for 
'Salmonella  enteritidis  "  and 
"Salmonella  enteritidis,  phage-type  4." 
We  believe  this  is  neoessary  to  prevent 
confusion  in  the  enfoipement  of  the 
regulations.  i 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  nile  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  govemment  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 
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For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Most  eggs  regulated  under  this 
rulemaking  are  table  eggs,  that  is,  eggs 
for  human  consumption.  In  the  United 
States,  very  few  table  eggs  are  imported; 
annually,  only  about  156  million 
compared  to  68  billion  domestically 
produced. 

Under  the  regulations  affirmed  by  this 
final  rule,  imported  table  eggs  must 
come  from  flocks  that  meet  certain 
requirements  in  the  country  of  origin  or 
must  be  imported  for  breaking  and 
pasteurization  at  an  approved 
establishment.  According  to  Agricultural 
Marketing  Service  records,  all  table  eggs 
imported  into  the  United  States  during 
FY  1987,  FY  1988,  and  the  first  quarter  of 
FY  1989  were  imported  for  breaking  and 
pasteurization.  Moreover,  because  of  the 
presence  of  WND  in  the  countries  of 
origin,  the  eggs  from  all  but  two 
countries,  Canada  and  Finland,  were 
required  to  be  processed  at  approved 
establishments.  Importations  of  table 
eggs  from  Canada  are  not  affected  by 
this  rulemaking. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  new  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  at 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Exotic  Newcastle 
disease.  Garbage.  Imports.  Livestock 
and  livestock  products.  Meat  and  meat 
products.  Milk.  Poultry  and  poultry 
products.  Salmonellosis. 

Accordingly,  we  are  adopting  as  a 
final  rule,  with  one  change,  the  interim 
rule  that  amended  9  CFR  Part  94.  and 
that  was  published  at  54  FR  14792-14796 
on  April  13, 1989. 


PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER,  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  Part  94 
continues  to  read  as  follows; 

Authority:  7  U.S.C.  147a,  ISOee,  161. 162. 
450;  19  U.S.C.  1306;  21  U.S.C.  111.  114a.  134a. 
134b.  134c.  and  134f;  31  U.S.C.  9701:  42  U.S.C. 
4331,  4332;  7  CFR  2.17.  2.51.  and  371.2(d). 

2.  In  §  94.0.  revise  the  definitions  of 
"Salmonella  enteritidis  "  and 
"Salmonella  enteritidis,  phage-type  4," 
to  read  as  follows: 

§94.0    Definitions. 

***** 

Salmonella  enteritidis.  Salmonella 
enteritidis  serotype  enteritidis,  an 
organism  that  causes  salmonellosis. 

Salmonella  enteritidis,  phage-type  4. 
A  virulent  type  of  Salmonella  enteritidis 
serotype  enteritidis. 
***** 

Done  in  Washington.  DC.  this  25th  day  of 
July  1989. 

James  W.  Glosser. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  89-17794  Filed  7-28-«9;  8:45  am] 

BILUNG  COOC  3410-34 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

IDocket  No.  88-ASW-S6;  Amdt  39-6279] 

Airworthiness  Directives;  Sikorsky 
Aircraft  Model  S-61N  and  S-61NM 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAAJ.  DOT. 
action:  Final  mle. 

SUMMARY:  This  amendment  amends  an 
airworthiness  directive  (AD)  which 
requires  periodic  inspections  for  cracks 
in  the  main  landing  gear  (large  sponson] 
truss  assemblies;  a  one-time  hardness 
test  of  the  butt-welded  lug  of  sponson 
truss  components;  and  replacement  of 
the  components,  as  necessary,  on 
Sikorsky  Model  &-61N  and  S-61NM 
series  helicopters.  This  amendment  is 
needed  to  add  alternate  configurations 
of  truss  tube  assemblies  which  have 
welded  lugs  and  to  delete  a  reference  to 
certain  hazardous  brand  name  paint 
removers. 
dates:  Effective  Date:  August  25,  1989. 


Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  The  applicable  service 
bulletin  may  be  obtained  from  Sikorsky 
Aircraft.  600  Main  Street.  Stratford. 
Connecticut  06601-1381.  or  may  be 
examined  in  the  Regional  Rules  Docket, 
Office  of  the  Assistant  Chief  Counsel. 
FAA.  4400  Blue  Mound  Road.  Building 
3B,  Room  158,  Fort  Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Noll,  Boston  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service.  FAA.  12  New 
England  Park.  Burlington.  Massachusetts 
01803.  telephone  (617]  273-7111. 

SUPPI^MENTARY  INFORMATION:  This 
amendment  amends  Amendment  39- 
6131  (54  FR  6512;  February  13. 1989].  AD 
89-04-01,  which  currently  requires 
periodic  inspections  for  cracks  in  the 
main  landing  gear  (large  sponson]  truss 
assemblies;  a  one-time  hardness  test  of 
the  butt-welded  lug  of  sponson  truss 
components  to  determine  if  the  hardness 
is  within  an  approved  range;  and 
replacement  of  the  components,  as 
necessary,  on  Sikorsky  Model  S-61N 
and  S-61NM  series  helicopters.  The  one- 
time hardness  test  is  applicable  to  truss 
tube  assemblies  which  have  a  butt- 
welded  end  fitting  with  a  lug  welded  to 
the  end  fitting.  A  Tungsten  inert  gas 
(TIG]-welded  single  piece  end  fitting 
which  has  the  lug  as  an  integral  part  of 
the  fitting  does  not  require  the  hardness 
test. 

Since  issuing  the  AD,  the  FAA  has 
determined  that  an  additional  alternate 
configuration  exists  in  which  the  TIG- 
welded  end  fitting  also  has  a  welded  lug 
and  should  be  tested  for  hardness. 
Therefore,  the  FAA  is  amending  AD  89- 
04-01.  Amendment  39-6131,  by  making 
the  AD  applicable  to  the  alternate 
configurations  on  Sikorsky  Model  S-61N 
and  S-6lNT»4  series  helicopters. 

In  addition,  the  FAA  has  determined 
that  certain  types  of  paint  removers 
referenced  in  the  AD  might  be 
potentially  hazardous  to  users. 
Therefore,  the  FAA  is  amending 
Amendment  39-6131  to  delete  the 
references  to  these  paint  removers  by 
brand  name  and  has  added  a  reference 
to  a  military  specification  for  suitable 
paint  removers. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  elective  in  less 
than  30  days  from  publication. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
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states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  would  be  significant  under 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it. 
if  filed,  may  be  obtained  from  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U'.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [AmendMl] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6131  (54  FR 
6512.  February  13. 1989).  AD  8»-04-01. 
by  revising  paragraph  (a)  introductory 
text;  by  adding  a  NOTE  following 
paragraph  (a)  introductory  text;  by 
revising  paragraph  (a)(1);  by  adding  a 
Note  following  paragraph  (a)(1);  by 
revisiong  Table  1;  and  by  revising 
paragraph  (b)(3]  as  follows: 

Sikorsky  Airerafl:  Applies  to  Model  S-61N 
and  S-eiNM  series  helicopters 
certificated  in  any  category.  (Docket  No. 
88-ASW-5e) 


(a)  Within  the  next  50  hours'  time  in  service 
after  the  effective  date  of  this  AD,  conduct  a 
hardness  test  of  each  waldedlug  of  sponson 
truss  tube  assemblies,  part  numbers  (P/N) 
S6125-51212-4  and  861250-51233-042,  aft 
lower  truss  tube  assembly — left  side;  S6125- 
51212-5  and  S61 250-51 233-043,  aft  lower 
truss  tube  assembly — right  side;  S6125-51214- 
3  and  S6125(>-51 235-041,  forward  upper  truss 
tube  assembly — left  and  right  side;  and 
S6125-51214--I  and  S61 250-51 235-042,  aft 
upper  truss  tube  assembly — left  and  right 
side,  as  follows: 

Note:  Tube  assemblies  with  single  piece 
end  fittingsdo  not  require  a  hardness  check 
of  the  lug. 

(1)  Remove  paint  from  lugs  using  a  clean 
cloth  dampened  with  suitable  paint  remover. 

Note:  Paint  remover  in  compliance  with 
MlL-R-ai294  is  acceptable. 


Table  1.— Inspection  Schedule  and 
Areas:  Paragraph  (b) 


Inspec- 

1 

tion 

Intefval, 

Sponson  tut>e  tniss 

Inspection 

number 

of 
landings 

assembly  P/N 

locations 

500 

S6125-51212-1. 

Inboard  &  outboard 

61250-51233- 

tube-to-fitting 

041. 

welds  and  clevis. 

1 

Two  welded 

manufacturing 

holes. 

S61 25-51 21 2-4, 

Inboard  &  outt>oard 

-5,56125-51214- 

tube-to-fitting 

3.  -4,  61250- 

welds. 

51233-042. 

Two  welded 

-043.  61250- 

manufacturing 

51235-041, -«42. 

holes. 

S6125-51213-1. 

Inboard  tube-to- 

...       1 

fitting  weld. 

Weld. 

manufacturing 

hole. 

61250-51234-C«1.... 

Inboard  tube-to- 

fitting  weld. 

Weld. 

manufacturing 

hole. 

2500 

S6125-51212-4, 

Lug-to-fitting  weld. 

-5,56125-51814- 

Lug  hole. 

3,-4. 

61250-51233-042, 

Lug  hole. 

-043,  61250- 

Lug-to-fitting  weld 

51235-041,^)42. 

(if  applicable). 

61250-51234-041... 

Clevis  and  lug  hole. 

(b)  *  *  *  I 

(3)  Remove  paint  from  lugs,  fittings,  and 
welded  manufacturing  holes  indicated  in 
Table  1  using  a  clean  doth  dampened  with 
suitable  paint  remover  (ref.  paragraph  (a)(1) 
Note).  Rinse  with  fresh  water  and  dry. 
***** 

This  amendment  becomes  effective 
August  25. 1989. 

This  amendment  amends  Amendment 
39-6131  (54  FR  6512;  February  13, 1989). 
AD  89-04-01. 


Issued  in  Fort  Worth,  Texas,  on  July  19, 
1989. 

John  J.  Shapley, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  89-17769  Filed  7-28-«9:  8:45  am] 

BILLING  CODE  4910-13-y 

14  CFR  Part  39  I 

[Docket  No.  88-ASW-55:  Amdt  39-6283] 

Airworthiness  Directlvet;  Bell 
Helicopter  Textron,  Inc.,  Model  206A 
and  206B  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Correction  to  final  rule. 

summary:  This  amendment  corrects  an 
editorial  error  in  an  airworthiness 
directive  (AD)  which  revised  the  FAA- 
approved  Rotorcraft  Flight  Manual 
(RFM)  and  Rotorcraft  Flight  Manual 
Supplements  (RFMS)  to  require  that  the 
particle  separator  engine  air  induction 
kit  and  snow  deflectors  be  installed  on 
Bell  Model  206A  and  2068  helicopters 
v/hen  operating  in  falling  and/or 
blowing  snow.  The  correction  now 
accurately  reflects  the  revision  level  of 
one  of  the  RFM  Supplements. 

EFFECTIVE  DATE:  July  31. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tyrone  D.  Millard.  FAA,  Rotorcraft 
Certification  Office.  ASW-170,  Fort 
Worth.  Texas  76193-0170.  telephone 
(817)  624-5177. 

SUPPLEMENTARY  INFORMATION:  On  April 
27, 1989,  the  FAA  issued  AD  89-10-11. 
Amendment  39-6211  (54  FR  20117;  May 
10. 1989),  applicable  to  Bell  Model  206A 
and  206B  helicopters,  which  requires 
that  both  the  particle  separator  and 
snow  deflectors  be  installed  on  Bell 
Model  206A  and  206B  helicopters  when 
operating  in  falling  and/or  blowing 
snow. 

Paragraph  (b)  of  the  AD  specifles  that 
adding  certain  RFM  and  RFMS  revisions 
to  the  basic  RFM.  as  applicable,  is  an 
approved  alternate  method  of 
compliance  with  paragraph  (a)  of  the 
AD.  However,  paragraph  (b)  incorrectly 
specified  RFM  No.  BHT-206B3-FM-1. 
Rev.  19.  The  correct  revision  level  is 
RFM  No.  BHT-206B3-FM-1.  Rev.  18. 
Action  is  taken  to  correct  the  final  rule 
accordingly. 

Since  this  action  only  corrects  an 
editorial  error  in  a  final  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  economic  burden  on  any 
person.  Therefore,  notice  and  public 
procedures  hereon  are  unnecessary  and 
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the  amendment  may  be  made  effective 
in  less  than  30  days. 

list  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
Safety,  Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449,     . 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
correcting  paragraph  (b)  of  Amendment 
39-6211  (54  FR  20117;  May  10, 1989),  AD 
89-10-11,  as  follows: 
***** 

(b)  Adding  the  following  RFM  and  RFMS 
revisions  to  the  basic  RFM  manual,  as 
applicable,  is  an  approved  alternate  method 
of  compliance  with  paragraph  (a)  of  this  AD: 
BHT-206A-FM-1,  Rev.  D-39 
BHT-206A-FMS-18,  Rev.  6 
BHT-206A-FMS-24,  Rev.  3 
BHT-206B-FM-1,  Rev.  B-39 
BHT-206B-FMS-15,  Rev.  4 
BHT-206B-FMS-18,  Rev.  3 
BHT-206B3-FM-1,  Rev.  18 
BHT-206B3-FMS-12,  Rev.  1 
BHT-206B3-FMS-10,  Rev.  1 

This  amendment  becomes  effective 
August  31, 1989. 

Issued  in  Fort  Worth,  Texas,  on  July  20, 
1989. 

fohn  J.  Shapley, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  89-17770  Filed  7-2&-89:  8:45  am) 

BILUNQ  CODE  4t10-13-M 


14  CFR  Part  39 

[Docket  No.  88-NM-217-AD;  Amdt  39- 
6281] 

Airwortttlness  Directives;  Boeing 
Model  737  Series  Airplane 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  737  series 
airplanes,  which  requires  ultrasonic 
inspections  of  the  bonded  waffle 
doublers  for  delamination  between  body 
station  (BS)  360  and  BS  1016.  This 


proposal  is  prompted  by  reports  of 
delamination  of  the  bonded  waffle 
doublers  on  several  airplanes.  This 
condition,  if  not  corrected,  could  lead  to 
inability  of  the  airplane  to  carry  fail-safe 
loads,  which  may  result  in  rapid 
decompression. 

effective  date:  September  5, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707.  Seattle.  Washington  98124.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Seattle  Aircraft 
Certification  Office.  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT. 

Ms.  Barbara  J.  Mudrovich,  Airframe 
Branch,  ANM-120S;  telephone  (206)  431- 
1927.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  737  airplanes,  which 
requires  ultrasonic  inspections  of  the 
bonded  waffle  doublers  for 
delamination  between  body  station  (BS) 
360  and  BS  1016,  was  published  in  the 
Federal  Register  on  February  24, 1989 
(54  FR  7951).  The  comment  period  ended 
April  21, 1989. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  Air  Transport  Association  (ATA) 
of  America  had  several  comments  on 
behalf  of  its  members.  One  ATA 
member  requested  that  the  proposed 
area  of  inspection  be  limited  to  locations 
between  BS  360  and  BS  1016,  2  bays 
above  and  1  bay  below  lap  splices  at 
Stringer  (S)-4  and  S-10  as  required  by 
AD  88-22-11,  Amendment  39-6059  (53 
FR  44156;  November  1, 1988),  on  eariier 
Model  737  airplanes,  instead  of  the 
entire  waffle  doubler  area,  as  proposed. 
The  FAA  does  not  concur.  The  proposed 
inspections  are  required  to  find 
disbonded  waffle  doublers  in  any  area 
between  BS  380  and  BS  1016  due  to  a 
process  problem  during  manufacture, 
and  are  not  related  to  the  lap  splice 
inspections  required  by  of  AD  88-22-11. 

Two  ATA  members  requested  that  the 
use  of  blind  fasteners  be  allowed  as  an 
interim  repair  for  up  to  3,000  flight 
cycles.  The  FAA  concurs  and  the  final 


rule  has  been  revised  to  reflect  this 
comment  in  paragraph  B.l. 

One  ATA  member  commented  that 
the  fastener  heads  should  be  visible 
prior  to  accomplishing  the  required  high 
frequency  eddy  current  (HFEC) 
inspections.  The  FAA  concurs  that  it  is 
not  possible  to  accomphsh  the  HFEC 
inspection  without  seeing  the  fastener 
heads.  The  final  rule  has  been  revised, 
in  paragraph  B.l.,  by  clarifying  that 
visibility  of  the  fastener  head  is 
necessary. 

Two  ATA  members  commented  that 
the  preventative  modification  of  a  skin 
lap  splice,  where  doubler  disbond  is 
detected,  should  not  be  required  prior  to 
further  flight  if  cracks  are  found  in  the 
splice.  The  commenters  suggested  that 
modification  should  be  required  prior  to 
the  accumulation  of  3,000  flight  cycles 
following  inspection  and  crack  repair. 
This  would  be  consistent  with  the  Model 
737  skin  lap  splice  repairs  required  by 
AD  88-22-11.  The  FAA  concurs  and  the 
final  rule  has  been  revised  to  reflect  this 
comment  in  paragraph  B.l. 

The  ATA  requested  that  the  proposed 
reporting  requirements  only  require 
operators  to  report  positive  findings,  and 
that  they  be  given  7  days  after 
completion  of  any  inspections  to  submit 
such  findings.  The  FAA  agrees  in  part 
with  this  comment.  The  FAA  requires 
both  positive  and  negative  findings  in 
order  to  compile  a  complete  set  of  data 
to  provide  necessary  verification  that 
the  process  problem  affects  only  a 
limited  number  of  airplanes,  and  to 
investigate  how  disbonded  doublers  for 
this  group  of  airplanes  has  affected  the 
fatigue  life  of  the  lap  splice.  However,  it 
is  reasonable  to  allow  7  days  instead  of 
48  hours  to  submit  such  findings. 
Therefore,  the  final  rule  has  been 
revised  in  paragraph  C.  to  allow  7  days 
after  inspection  for  submittal  of  any 
finding,  positive  or  negative. 

The  manufacturer  commented  that, 
since  there  is  no  evidence  to  support  a 
requirement  to  accomplish  the  lap  splice 
preventative  modification  on  uncracked 
panels  within  4,500  flight  cycles,  as 
proposed,  modification  should  be 
accomplished  in  accordance  with  the 
time  periods  specified  in  AD  89-09-03, 
Amendment  39-6184  (54  FR  15741;  May 
19. 1989),  which  requires  lap  splice 
preventative  modifications  for  cold 
bonded  airplanes  on  a  variable  scale 
depending  on  airplane  flight  cycles.  In 
the  interim,  the  manufacturer  suggests 
that  inspections  should  continue  at  4.500 
flight-cycle  intervals  until 
accomplishment  of  the  modification.  The 
FAA  agrees  in  part  with  this  commenter. 
To  provide  consistency  with  previous 
FAA  actions,  specifically  AD  89-09-03. 
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and  in  light  of  the  lack  of  evidence  to 
support  mandatory  modiHcation  within 
4,500  flight  cycles,  the  final  rule  has 
been  revised  in  paragraph  B.2.  to  require 
preventative  modification,  on  uncracked 
panels,  within  24  months  after  Finding 
doubler  disbond;  and  inspectionsWt 
4,500  flight  cycles  intervals  until 
modification. 

The  manufacturer  also  commented 
that  cracks  found  should  be  repaired 
prior  to  further  flight.  The  FAA  concurs 
with  this  comment.  Although  the 
proposed  rule  implied  this  in  paragraph 
C,  the  final  rule  has  been  clarified  by 
adding  a  direct  statement  in  paragraph 
B.  which  states  that  cracks  are  to  be 
repaired  prior  to  further  flight. 

The  manufacturer  recommended  that 
the  applicability  be  limited  to  airplanes, 
line  numbers  from  520  through  610. 
based  on  completion  of  a  review  of 
airplane  manufacturing  records, 
operator  reports,  and  ^e  results  of  a 
Boeing  Inspection  Program  recently 
completed.  The  FAA  concurs.  This 
additional  data  verifies  incorporation  of 
the  improved  bonding  process  on 
airplanes  line  numbers  611  through  750; 
therefore,  the  FAA  has  determined  that 
those  airplanes  do  not  require 
inspection.  The  final  rule  has  been 
revised  to  limit  the  applicability  to 
airplanes  from  line  number  520  through 
610.  The  economic  analysis  paragraph, 
below,  has  been  revised  accordingly. 

Due  to  the  changes  made,  based  on 
the  comments  received,  the  final  rule 
has  been  revised  for  clarity  by 
combining  paragraphs  B.  and  C.  of  the 
proposed  rule  into  one  paragraph  B. 
with  subparagaphs  B.I.  and  B.2. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  follo%ving  rule,  with  the 
changes  previously  noted.  These 
changes  will  neither  increase  the 
economic  burden  on  any  operator,  nor 
increase  the  scope  of  the  AO. 

There  are  approximately  90  Model  737 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet  It  is  estimated  that 
37  airplanes  of  U.S.  registry  will  be 
affected  by  this  AO.  that  it  will  take 
approximately  20  manhours  per  airplane 
to  accomplish  the  required  inspections, 
and  that  the  average  labor  cost  will  be 
$-10  per  manhour.  Eased  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $29,600. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  RegiJatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
Safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49 U.SC  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  ia  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  737  series 

airplanes,  line  numbers  520  through  610, 
certificated  in  any  category.  Compliance 
required  as  indicsted,  unless  previously 
accomplished. 
To  prevent  inability  of  the  airplane  to  carry 
fail-safe  loads  due  to  disbonded  doubters, 
and  to  reduce  the  possibility  of  rapid 
decompression,  accomplish  the  following: 
A.  Within  the  next  12  months  after  the 
effective  date  of  this  AD,  conduct  a  one-time 
external  ultrasonic  inspection  for  disbonding 
of  bonded  waffle  doublers  not  mechanically 
fastened  to  the  fuselage  skin  between  body 
station  (BS)  360  and  BS 1016,  in  accordance 
with  Boeing  Non-Destructive  Test  Manual, 
Document  D6-37239,  Chapter  4,  subparagraph 
53-30-01.  Repair  doubler  disbond,  prior  to 
further  flight,  in  accordance  with  an  FAA- 
approved  method  using  mechanical  fasteners. 


B.  If  disbond  is  detected,  accomplish  the 
following: 

1.  Prior  to  further  flight,  perform  a  high 
frequency  eddy  current  (HFEC)  inspection  for 
cracks  along  the  upper  rivet  row  of  the  Iqwer 
lap  splice  for  the  entire  length  of  the  affected 
panel,  in  accordance  with  Boeing  Alert 
Service  Bulletin  737-53A1039.  Revision  4, 
dated  April  14, 1988.  Repeat  these  inspections 
at  intervals  not  to  exceed  4,500  flight  cycles 
until  accomplishment  of  the  lap  splice 
preventative  modification.  If  cracks  are 
found,  repair  prior  to  further  flight,  in 
accordance  with  the  service  bulletin.  Within 
3.000  flight  cycles  following  repair, 
accomplish  the  lap  splice  preventative 
modification  on  the  affected  panel,  which 
includes  installation  of  oversize  protruding 
head  solid  fasteners  in  tht  upper  rivet  row.  in 
accordance  with  the  service  bulletin  and 
constitutes  terminating  action  for  the 
inspections  required  by  this  paragraph.  Blind 
fasteners  may  be  used  as  an  interim  repair 
only,  and  must  be  replaced  with  protruding 
head  solid  fasteners  within  3,000  flight  cycles 
following  installation.  If.  during  inspections 
required  by  this  paragrapk.  the  paint  inhibits 
identification  of  the  fastener  heads  or  cracks, 
the  paint  must  be  stripped  using  an  FAA- 
approved  chemical  stripper. 

2.  Within  24  months  after  detection  of 
disbonding  in  accordance  with  paragraph  A.. 
above,  accomplish  the  lap  splice  preventative 
modification  of  the  affected  panel,  which 
includes  installation  of  oversize  protruding 
head  solid  fasteners  in  the  upper  rivet  row,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1039,  Revision  4,  dated  April 
14, 1988,  Accomplishment  of  this  paragraph 
constitutes  terminating  action  for  the 
inspection  requirements  of  paragraph  B.I., 
above. 

C.  Within  7  days  after  oompletion  of  any 
inspection  required  by  this  AD,  submit  a 
report  of  findings,  positive  or  negative,  to  the 
Manager,  Seattle  Aircraft  Certification  Office. 
FAA,  Northwest  Mountain  Region,  through 
the  Principal  Maintenance  Inspector,  The 
report  must  include  the  liae  number  of  the 
airplane  inspected,  the  number  of  cycles,  and 
the  inspection  method  ussd. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  bry  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  I>rincipal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office, 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirensnts  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Transport 
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Airplane  Directorate,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
FAA,  Northwest  Moimtain  Region,  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

This  Amendment  becomes  effective 
September  5, 1989. 

Issued  in  Seattle,  Washington,  on  July  20, 
1989. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-17776  Filed  7-28-89;  8:45  am) 

BILUNG  CODE  4»1»-134l 


14  CFR  Part  39 

(Docket  No.  88-NM-195-AD;  Amdt  39- 
6282] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires 
inspection  and  replacement,  if 
necessary,  of  the  wing  outboard  leading 
edge  slat  control  rods.  This  amendment 
is  prompted  by  reports  of  fractiu-es  of 
the  wing  outboard  leading  edge  slat 
control  rods.  Fracture  of  both  control 
rods  on  one  slat  would  result  in  loss  of 
ability  to  control  the  position  of  the 
affected  slat,  which  could  adversely 
affect  the  controllability  of  the  airplane. 
EFFECTIVE  DATE:  September  5, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 
Mountain  Region,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Stanton  R.  Wood,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1924. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  767  series  airplanes. 


which  requires  the  inspection  and 
replacement,  if  necessary,  of  the  wing 
outboard  leading  edge  slat  control  rods, 
was  published  in  the  Federal  Register  on 
January  31, 1989  (54  FR  4834).  The 
comment  period  ended  March  29, 1989. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  stated,  that  Boeing  is 
developing  a  new  control  rod  and 
suggested  that  the  proposed  inspections 
and  replacement  be  delayed  until  the 
new  control  rods  are  available.  The 
FAA  does  not  concur.  To  delay  this 
action  would  be  inappropriate,  since  the 
FAA  has  determined  that  an  unsafe 
condition  exists  and  that  inspections 
must  be  conducted  to  ensure  continued 
safety.  Additional  rulemaking  may  be 
considered,  however,  once  new  rods  are 
developed,  approved,  and  available. 

One  commenter  stated  that,  since  it 
has  not  found  any  cracked  or  fractured 
control  rods,  it  does  not  believe  that 
there  is  any  problem  with  the  control 
rods  and,  therefore,  the  proposal  should 
be  withdrawn.  The  FAA  does  not 
concur.  The  FAA  has  received  numerous 
reports  of  cracked  or  fractured  rods,  and 
considers  this  evidence  that  an  unsafe 
condition  exists,  AD  action  to  correct 
this  imsafe  condition  is,  therefore, 
warranted. 

One  commenter  suggested  that  failure 
of  the  control  rods  would  not  affect 
safety.  The  FAA  does  not  concur. 
Failure  of  both  control  rods  for  a  slat 
would  result  in  a  disconnect  of  the  slat, 
which  could  adversely  affect  the 
controllability  of  the  airplane. 

One  commenter  requested  that  the 
initial  compliance  time  be  changed  to 
2,000  landings  or  15  months  to  permit 
scheduling  this  inspection  during  the 
next  "C"  check  at  the  operator's 
maintenance  base,  where  there  is 
capability  to  conduct  the  inspections. 
The  FAA  concurs  that  it  is  desirable  to 
conduct  the  high-frequency  eddy  current 
inspection  at  the  main  base;  however,  it 
has  determined  that  the  accomplishment 
of  this  inspection  would  not  create  an 
undue  burden  because  of  time  or 
complexity.  Therefore,  the  FAA  does  not 
consider  extending  the  compliance  time 
to  be  justified, 

»   Another  commenter  stated  that  its 
airline  has  been  unable  to  obtain  the 
necessary  probes  and  standards  to 
accomplish  the  required  ultrasonic 
inspections  and  this  could  jeopardize  its 
ability  to  comply  with  the  AD.  The  FAA 
has  been  advised  that  Boeing  has 
revised  the  Nondestructive  Test  Manual 
to  provide  the  necessary  instructions 
concerning  the  probes  and  standards. 


Therefore,  all  necessary  equipment 
should  be  available  to  conduct  the 
inspections  required  by  the  proposed 
AD  and  the  FAA  finds  that  revisions  are 
not  necessary  in  the  fmal  rule. 

Another  commenter  stated  that  the 
ultrasonic  inspection  method  is 
imreliable  and  that  Boeing  is  now 
developing  an  eddy  current  inspection 
method  to  inspect  the  control  rods  for 
cracks.  Therefore,  the  commenter 
requested  the  AD  not  be  issued  until  the 
new  inspection  is  developed.  The  FAA 
does  not  concur.  The  ultrasonic 
inspection  method  is  providing  reliable 
inspection  results.  Further,  the  FAA  is 
not  aware  of  an  eddy  current  inspection 
technique  (for  inspection  of  the  control 
rods)  currently  under  development.  The 
FAA  has  determined  that  the  current 
ultrasonic  inspection  is  adequate  to 
detect  the  cracking,  and  the 
requirements  of  the  rule  in  this  regard, 
as  proposed,  are  appropriate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  132  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  60  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$7,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.69. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boaiiig:  Applies  to  Model  767  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  787-«7-0021,  dated  August  25, 
1968,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  detect  cracks  in  the  outboard  wing 

leading  edge  slat  control  rods,  accomplish  the 

following: 

A.  Within  the  next  1,200  landings  or  9 
months,  whichever  occurs  first  after  the 
effective  date  of  this  AD,  unless 
accomplished  within  the  last  800  landings  or 
e  months,  whichever  occurs  later,  visually 
inspect  the  wing  outboard  leading  edge  slat 
control  rods  in  accordance  %vith  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-67-0021.  dated  August 
25.1988. 

1.  If  the  date  of  manufacture  (stamped  on 
the  contiol  rod]  is  June  1983  or  later,  no 
further  action  is  required. 

2.  If  the  date  of  manufacture  is  illegible  or 
is  prior  to  June  1983.  ultrasonically  inspect 
the  control  rods  for  cracks  in  accordance 
with  Figure  1.  of  Boeing  Service  Bulletin  767- 
57-0021,  dated  August  25. 198&  If  cracks  or 
fractures  are  detected,  replace  prior  to  further 
flight  in  accordance  with  Figure  2.  of  the 
service  bulletin.  Repeat  the  ultrasonic 
inspection  of  the  control  rods  manufactured 
prior  to  June  1983  at  intervals  not  to  exceed 
2,000  landings  or  15  months,  whichever 
occurs  first. 

B.  Installation  of  control  rods  manufactured 
June  1983,  or  later,  terminates  the  inspection 
requirements  of  paragraph  A.2.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes.-P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattle  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Region.  9010 
East  Marginal  Way  South,  Seattle, 
Washington. 

This  amendment  becomes  effective 
September  5, 1989. 

Issued  in  Seattle,  Washington,  on  July  20, 
1989.  j 

Danell  M.  Pederson,    I 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  89-17779  Filed  7-28-89;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  89-NM-37-AD;  Amdt  39-6280] 

Airworthiness  Directives;  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  CASA  Model  C-212  series 
airplanes,  which  currently  requires 
incorporation  of  a  revision  to  the  FAA- 
approved  maintenance  inspection 
program  that  provides  for  structural 
inspections  of  the  mechanical  flap 
control  system,  and  replacement,  as 
necessary.  That  action  was  prompted  by 
a  structural  reevaluation  of  the  entire 
flap  control  system,  which  identified 
certain  significant  structural 
components  which  need  to  be  inspected 
for  damage,  including  corrosion  and 
cracking,  to  assure  the  continued 
airworthiness  of  the  flap  system.  This 
amendment  specifies  the  compliance 
time  for  accomplishment  of  the  initial 
inspection  of  the  wing  flap  control 
system.  This  amendment  is  prompted  by 
a  further  assessment  of  the  wing  flap 
control  system  inspection  intervals,  and 
the  need  to  clarify  the  initial  inspection 
requirement.  Corrosion  or  cracking  in 
components  of  the  wing  flap  control 
system,  if  not  detected  or  corrected, 
could  compromise  the  structural 
integrity  of  the  flap  system. 
EFFECTIVE  DATE:  September  5. 1989. 


ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A. 
(CASA),  Getafe,  Madrid,  Spain.  This 
information  may  be  examined  at  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Standardization  Branch,  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  McCracken,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1979.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98158. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  89- 
02-08,  Amendment  38-8111  (54  FR  1341; 
January  13, 1989),  applicable  to  CASA 
Model  C-212  series  airplanes,  to  clarify 
the  compliance  time  for  accomplishment 
of  the  initial  inspection  of  the  wing  flap 
control  system,  was  published  in  the 
Federal  Register  on  April  19, 1989  (54  FR 
15768). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

CASA  stated  that  nine  airplanes  have 
been  inspected  in  accondance  with  the 
service  information  identified  in  the 
proposed  rule.  They  noted  that,  although 
the  number  of  flights  completed  on  each 
of  the  airplanes  inspected  was  well 
below  the  20,000  landings  proposed  by 
CASA  in  the  Supplemental  Inspection 
Document  called  out  in  the  proposed 
rule,  no  defects  were  found.  Based  on 
this  data,  CASA  considers  there  is  no 
technical  justification  for  the  4,000 
landings  identified  in  the  proposed  rule 
for  the  initial  inspection.  The  FAA  infers 
from  the  CASA  comment  that  they  are 
requesting  a  change  in  the  compliance 
time  for  the  initial  inspection  from  4,000 
landings  as  proposed  to  20,000  landings 
as  stipulated  in  the  service  information. 
The  FAA  does  not  concur.  The  limited 
service  history  for  the  CASA  C-212  does 
not  justify  extending  the  threshold  for 
the  initial  inspection  to  20,000  landings. 
The  FAA  has  determined  that  an  initial 
inspection  at  4,000  landings  will  ensure 
that  any  cracks  or  corrosion  in  the  flap 
control  system  will  be  detected  and 
corrected  in  a  timely  manner  before  an 
unsafe  condition  develops. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
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safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
0MB  Control  Number  2120-0056. 

It  is  estimated  that  61  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  11  manhoiu-s 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
326,840.  (The  Supplemental  Structural 
Inspection  is  to  be  repeated  every  4,000 
landings  at  this  same  cost). 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6111  (54  FR 


1341;  January  13, 1989),  AD  89-02-08,  as 
follows: 

CASA:  Applies  to  all  CASA  Model  C-212 
series  airplanes,  certificated  in  any 
category.  Compliance  is  required  as 
indicated  below,  unless  previously 
accomplished. 

To  ensure  continuing  structural  integrity  of 
the  wing  flap  control  system,  accomplish  the 
following: 

A.  Within  six  months  after  February  17, 
1989  (the  effective  date  of  AD  89-02-08, 
Amendment  39-6111),  incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  that  will  provide  for 
inspection  of  the  wing  flap  control  system  in 
accordance  with  CASA  Document  COM.  212- 
206,  Revision  1,  dated  May  20, 1988.  The  non- 
destructive inspection  techniques  set  forth  in 
the  CASA  C-212  non-destructive  procedures 
(27-50-01  through  27-50-05)  provide 
acceptable  methods  for  accomplishing  the 
inspections  required  by  this  AD.  All 
inspection  results,  positive  or  negative,  must 
be  reported  to  CASA  Product  Support  in 
accordance  with  instructions  in  the  CASA 
Flap  Control  System  Inspection  Document. 
This  Supplemental  Structural  Inspection  (SSI) 
is  to  be  repeated  at  intervals  not  to  exceed 
4,000  landings. 

B.  Prior  to  the  accumulation  of  4.000 
landings,  or  within  six  months  after  the 
effective  date  of  this  amendment,  whichever 
occurs  later,  inspect  the  wing  flap  control 
system  in  accordance  with  CASA  Document 
COM.  212-206,  Revision  1.  dated  May  20, 
1988. 

C.  Cracked  structure  or  damaged 
components  detected  during  the  inspections 
required  by  paragraphs  A.  and  B.,  above, 
must  be  replaced  prior  to  further  flight,  in 
accordance  with  CASA  Document  COM.  212- 
206.  Revision  1,  dated  May  20, 1988. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Construcciones  Aeronauticas, 
S.A.  (CASA),  Getafe,  Madrid.  Spain. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Moimtain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Standardization  Branch. 
9010  East  Marginal  Way  Soudi,  Seattle, 
Washington. 


The  Amendment  amends  AD  89-02- 
08,  Amendment  39-6111. 

This  Amendment  becomes  effective 
September  5, 1989. 

Issued  in  Seattle.  Washington,  on  July  19, 
1989. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serxice. 
[FR  Doc.  89-17777  Filed  7-28-89;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 
RIN  1515-AA71 
Administrative  Procedures 

agency:  U.S.  Customs  Service, 
Treasury. 

action:  Final  rule. 

summary:  This  document  amends  Part 
177,  Customs  Regulations,  by  changing 
certain  existing  procedures  and  creating 
other  new  procedures  that  will  enhance 
and  expedite  Customs  dealings  with  the 
importing  public.  The  amendments 
create  a  new  procedure  to  promote 
nationwide  uniformity  in  Customs 
decisions  consistent  with  the  mandate 
of  the  Anti-Drug  Abuse  Act  of  1988  and 
allow  commercial  importers  to  receive 
binding  rulings  on  tariff  classification 
imder  the  Harmonized  Tariff  Schedule 
of  the  United  States  at  Customs 
districts.  Further,  the  amendments 
clarify  the  circumstances  under  which 
the  effective  date  of  a  ruling  can  be 
delayed  in  recognition  of  an  importer's 
reliance  on  a  previous,  more  favorable 
ruling  and  the  obligations  of  a  recipient 
of  a  tariff  classification  ruling  letter  if 
entry  of  merchandise  described  in  the 
ruling  letter  is  subsequently  made.  The 
document  also  removes  the  "clearly 
wrong"  test  as  the  standard  by  which 
Customs  determines  whether  certain 
established  and  uniform  practices 
should  be  changed. 
EFFECTIVE  DATE:  August  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  T.  Roth.  Commercial  Rulings 
Division  (202)  566-5868. 

SUPPLEMENTARY  INFOMNATION: 

Background 

The  administrative  rulings  program 
administered  by  the  Customs  Service 
provides  a  means  by  which  commercial 
importers  can  import  their  products  with 
some  certainty  regarding  Customs 
treatment  of  their  importation.  With  the 
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passage  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418),  and  the  replacement  of  the 
Tariff  Schedules  of  the  United  States 
with  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS),  Customs  is 
experiencing  a  far  greater  use  of  the 
administrative  rulings  program  than 
ever  before. 

Accordingly,  Customs  published  a 
notice  in  the  Federal  Register  [54  FR 
8208)  on  February  27, 1989,  proposing 
changes  in  its  ruling  program  to 
accommodate  its  increased  use  by 
importers,  to  improve  Customs 
responsiveness  to  the  ruling  requests 
received,  and  to  promote  greater 
uniformity  in  the  decisions  being  issued. 
The  amendments  proposed  to:  (1)  Create 
a  new  procedure  to  promote  nationwide 
uniformity  in  Customs  decisions;  (2) 
allow  commercial  importers  to  receive 
binding  rulings  on  tariff  classification 
under  the  HTSUS  at  Customs  districts; 
(3)  clarify  the  circumstances  under 
which  the  effective  date  of  a  ruling  can 
be  delayed  in  recognition  of  an 
importer's  reliance  on  a  previous,  more 
favorable  ruling;  (4)  clarify  the 
obligations  of  a  recipient  of  a  tariff 
classification  ruling  letter  if  entry  of 
merchandise  described  in  the  ruling 
letter  is  subsequently  made;  (5)  remove 
the  "clearly  wrong"  test  as  the  standard 
by  which  Customs  determines  whether 
certain  established  and  uniform 
practices  should  be  changed;  and  (6) 
clarify  the  extent  to  which  previously 
issued  rulings  can  be  the  subject  of  a 
request  for  internal  advice. 

Fourteen  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  A  summary  of  each 
proposed  change  and  a  discussion  of 
comments  regarding  the  proposed 
change  follows. 

District  Ruling  Program 

Summary 

Commercial  importers  may  apply  in 
writing  for  an  advance  binding  tariff 
classification  under  the  HTSUS  at  the 
Customs  district  where  the  merchandise 
will  be  imported  or  at  any  other  district 
where  the  importer  would  have  reason 
to  do  business.  This  program  began 
January  1, 1989,  on  a  trial  basis.  All 
rulings  issued  under  this  program  are 
binding  for  the  recipient  at  all  ports  of 
entry.  The  target  turn-around  time  for  a 
binding  ruling  under  this  program  is  30 
days,  or  120  days  if  Headquarters  must 
be  involved.  Proposed  changes  to  the 
Customs  Regulations  to  implement  this 
program  involved  expanding  the 
authority  to  issue  prospective  tariff 
classification  rulings  from  Headquarters 
and  the  Regional  Commissioner,  New 


York,  to  all  Customs  districts  and  to 
limit  each  request  to  a  district  office  for 
a  ruling  to  five  merchandise  items,  all  of 
which  must  be  of  the  same  class  or  kind. 
The  proposed  rule  also  stated  that  in 
addition  to  the  information  prescribed  in 
§  177.2(b)(1).  (2)(i)  and  (ii).  and  (5), 
Customs  Regulations  (19  CFR 
177.2(b)(1),  (2)(i)  and  (ii),  and  (5)),  when 
submitting  a  ruling  request,  a  request  to 
the  district  must  include  the  name  of  the 
manufacturer  and  seller  (if  available), 
the  country  of  origin  and  the  importer  of 
record  number  which  will  be  used  at 
entry. 

Discussion  of  Comments 

Comments  were  generally  favorable 
regarding  the  institution  of  the  district 
rulings  program.  Some  commenters 
recommended  that  the  scope  of  the 
program  be  broadened  to  cover  Customs 
rulings  in  areas  other  than  tariff 
classification.  It  was  also  recommended 
that  we  not  limit  each  ruling  request  to  a 
district  office  to  five  merchandise  items. 

With  the  enactment  of  the  HTSUS,  the 
resources  of  the  district  ruling  program 
were  of  necessity  directed  toward 
providing  tariff  clalsification  advice  on 
an  expedited  basis.  Customs  now  does 
not  have  the  resources  to  expand  the 
program  to  other  rulings. 

In  order  to  afford  the  importing 
community  equal  access  to  expedited 
rulings,  it  is  necessary  to  limit  district 
rulings  program  ruling  requests  to  five 
items.  It  is  Customs  intent  to  issue  all  of 
its  rulings  as  expeditiously  as  possible. 
With  this  goal  in  mind,  we  will 
periodically  review  the  program  to 
ascertain  ways  in  which  it  can  better 
serve  the  public. 

Also.  Customs  has  recently 
established  uniform  procedures  for 
providing  pre-entry  classification 
decisions  to  the  importing  public.  These 
procedures — which  shift  the  emphasis  of 
the  classification  function  from 
transaction  based  analysis  after 
importation  to  up-front  advice  regarding 
future  importations — are  designed  to 
complement  the  district  rulings  program 
by  expeditiously  supplying  importers 
with  binding  classification  rulings. 
While  participation  in  the  pre-entry 
classification  progiam  is  granted  on  a 
case-by-case  basis,  all  merchandise  is 
eligible  for  consideration. 

It  has  been  pointed  out  that  in  certain 
industries,  importations  routinely  occur 
simultaneously  with  the  filing  of 
requests  for  binding  rulings.  Because  the 
district  rulings  program  is  limited  to 
"prospective"  transactions,  certain 
importers  were  concerned  that  they  may 
not  be  able  to  avail  themselves  of  the 
program's  expeditious  procedures. 


While  the  district  rulings  program  is 
limited  to  prospective  transactions,  this 
does  not  preclude  the  importing  public 
from  receiving  district  rulings  for 
"continuing  transactions" — i.e..  while  a 
district  ruling  will  not  be  issued 
regarding  transactions  currently  pending 
before  a  field  office,  an  importer  may 
still  receive  a  binding  ruling  regarding 
prospective  transactions  (that  is,  later 
importations)  involving  merchandise 
which  is  identical  to  tluit  involved  in  a 
current  transaction.  Internal  Advice 
procedures  are  available  for  current 
transactions. 

Some  commenters  took  issue  with  the 
requirement  that  an  importer  provide 
the  name  of  the  manufacturer  or  seller 
when  seeking  a  district  ruling.  They 
argue  that  the  name  of  the  manufacturer 
or  seller  is  irrelevant  to  a  classification 
decision.  Further,  an  importer  often  will 
not  have  chosen  his  sources  until  receipt 
of  the  ruling  letter.  Sourcing  is 
frequently  changed  for  various  business 
reasons  such  as  pricing,  quota  restraints 
and  production  demands. 

Customs  is  well  aware  that  when  an 
importer  submits  a  request  for  a  binding 
ruling  the  manufacturer  or  seller  is  often 
unknown.  This  information  is  required 
only  if  known.  While  we  agree  that  this 
information  would  have  no  bearing  on 
the  classification  issue,  submission  of 
the  manufacturer  or  seller's  name  would 
aid  in  the  facilitation  of  quota 
requirements  and  streamline  processing 
at  both  release  and  summary. 

Uniformity  of  Customs  Officers' 
Decisions 


Summary 

Section  7361(c)  of  the  Anti-Drug 
Abuse  Act  of  1988  (Title  VI,  Pub.  L.  100- 
690) — requires  the  Secretary  of  the 
Treasury  to  promulgate  regulations  to 
provide  for  nationwide  uniformity  of 
certain  decisions  made  by  Customs 
officers  and  to  establish  procedures  by 
which  certain  parties  affected  by  the 
lack  of  such  uniformity  may  have  the 
alleged  inconsistencies  resolved. 
Accordingly,  Customs  proposed 
procedures  to  permit  port  authorities 
and  any  party  entitled  to  either  protest  a 
decision  of  the  Customs  Service  under 
the  protest  procedures  set  forth  in 
sections  514  and  515  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1514,1515), 
or  utilize  the  Domestic  Interested  Party 
petition  procedures  set  forth  in  section 
516  of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1516)  to  petition  the  Customs 
Service  for  resolution  of  an 
inconsistency  or  lack  of  uniformity 
alleged  to  exist  in:  (1)  A  decision  of :. 
Customs  officer  permitted  to  be 
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protested  by  section  514(a)  of  the  Tariff 
Act  of  1930.  as  amended  (19  U.S.C. 
1514(a)),  or  (2)  decisions  to  conduct 
intensified  examinations  or  inspections 
01  merchandise  at  various  ports  of  entry. 

It  was  proposed  that  the  petitioning 
party  be  required  to  furnish  information 
sufficient  to  document  the  alleged 
inconsistency.  For  tariff  classification 
rulings,  competing  entries  must  be 
identified  as  to  port  of  entry,  date  and 
entry  number,  and  the  merchandise 
must  be  fully  described.  In  the  case  of 
alleged  inconsistencies  in  the  inspection 
or  examination  of  merchandise,  the 
petitioning  party  must  furnish 
information  sufficient  to  document  that 
a  pattern  of  inconsistency  exists.  A 
"pattern  of  inconsistency"  was  defined 
as  three  or  more  documented  instances 
in  which  inspections  or  examinations 
were  conducted  within  a  particular  port 
that  appear  inconsistent  with  inspection 
or  examination  decisions  of  another  port 
or  ports  when  substantially  identical 
shipments  are  involved.  Upon  receipt  of 
a  properly  filed  petition.  Customs  will 
immediately  verify  the  facts  alleged  and 
upon  verification  will  publish  a  notice  in 
the  Federal  Register  that  the  petition  has 
been  received,  describing  the  alleged 
inconsistency,  and  permit  15  days  for 
public  comment.  After  analysis  of  the 
public  comment.  Customs  will  issue  a 
decision  to  the  petitioner,  transmit 
copies  to  the  ports  involved  and  publish 
a  summary  of  the  decision  in  the  Federal 
Register  and  Customs  Bulletin.  The 
response  to  a  petition  is  not  protestable. 

Discussion  of  Comments 

Commenters,  although  generally  in 
favor  of  the  uniformity  procedures,  had 
the  following  concerns.  Some 
commenters  suggested  that  we  more 
clearly  define  what  consititutes  a 
"pattern  of  inconsistency."  In  the 
preamble  of  the  proposed  regulations,  it 
was  stated  that  a  pattern  of 
inconsistency  must  be  shown  regarding 
"substantially  identical  shipments" 
within  a  particular  port,  while  the 
proposed  regulation  stated  the  pattern  of 
inconsistency  must  be  established 
where  "substantially  similar" 
merchandise  is  involved.  Some 
commenters  were  also  unclear  as  to 
whether  the  inconsistencies  must  all 
occur  in  one  port. 

Customs  wishes  to  clarify.  A  "pattern 
of  inconsistency"  would  exist  where 
three  or  more  instances  are  documented 
in  which  inspections  or  examinations 
are  conducted  that  appear  inconsistent 
with  other  inspection  and  examination 
decisions  when  substantially  similar 
merchandise  is  involved.  The  three  or 
more  instances  of  inconsistency  may 
occur  in  different  ports.  While 


inconsistencies  involving  shipments  of 
the  same  importer,  manufacturer, 
commodity  and  country  of  origin  may 
clearly  be  the  subject  of  this  petitioning 
process,  inconsistencies  involving 
shipments  that  are  not  identical,  but 
substantially  similar,  may  also  be  the 
subject  of  a  petition. 

Some  commenters  believe  that 
Customs  response  to  a  petition  for 
consistent  treatment  should  be 
protestable. 

Customs  believes  that  this  is 
unnecessary.  Section  514  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1514) 
provides  when  an  action  by  Customs  is 
protestable.  A  petitioner  who  alleges 
inconsistent  treatment  and  is 
dissatisfied  with  Customs  is  not  entitled 
to  protest  unless  there  is  an  actual 
liquidation  or  other  action  subject  to 
protest  under  Part  174,  Customs 
Regulations  (19  CFR  Part  174)  and 
sections  514  and  515  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C.  1514  and 
1515). 

It  was  commented  that  steps  should 
be  taken  that  when  a  "multiple  petition" 
is  returned  to  a  sender,  accompanied  by 
a  copy  of  the  accepted  petition, 
confidential  information  is  not  disclosed 
regarding  the  accepted  petition. 

Customs  agrees.  A  provision  is  added 
to  the  regulations  requiring  a  petitioner 
to  provide  a, "sanitized"  copy  of  his 
petition. 

Other  commenters  stated  that  the 
applicable  public  comment  period  on  a 
petition  should  be  increased  from  15  to 
at  least  30  days. 

Customs  believes  that  a  15  day 
comment  period  is  appropriate.  This 
time  frame  is  necessary  in  order  for 
Customs  to  expidite  the  issuance  of  its 
decisions. 

Delaying  the  Effective  Date  of  Certain 
Rules 

Summary 

Customs  proposed  to  amend  §  177.9, 
Customs  Regualtions  (19  CFR  177.9)  to 
specify  that  it  may,  from  time  to  time, 
delay  the  effective  date  of  rulings  which 
modify  or  reverse  earlier  written  rulings, 
or  which  modify  the  manner  in  which 
Customs  has  treated  "substantially 
identical"  transactions  in  the  past. 
Customs  may  provide  for  the  delay  on 
its  own  initiative  or  it  may  act  upon  a 
request  for  a  delay  made  by  the 
recipient  of  the  ruling. 

Discussion  of  Comments 

It  was  recommended  by  a  commenter 
that  equitable  relief  should  be  granted 
not  only  in  cases  of  detrimental  reliance, 
but  also  in  cases  where  an  importer  is 
placed  at  a  competitive  disadvantage 


owing  to  inequality  of  treatment.  By 
requiring  a  showing  of  detrimental 
reliance,  it  is  argued  that  importers  for 
whom  rulings  are  pending — and  who 
thus  cannot  claim  a  lack  of  knowledge 
that  the  rate  of  duty  may  increase  on 
their  merchandise — are  disadvantaged 
vis-a-vis  other  importers  of  the  same 
type  merchandise  who,  because  they  are 
not  party  to  the  ruling,  are  in  a  position 
to  establish  the  required  reliance  for  a 
grant  of  delay  of  an  effective  date  of  a 
ruling. 

Customs  does  not  agree  with  this 
commenter's  reading  of  the  language  in 
proposed  19  CFR  177.9(d)(3).  The  section 
states  that  "a  delay  may  be  granted  with 
respect  to  the  party  to  whom  the  ruling 
letter  was  issued  or  to  any  other  party, 
provided  such  party  can  demonstrate 
*  *  *  that  they  reasonably  relied  on  the 
earlier  ruling  to  their  detriment."  In 
effect,  insofar  as  coverage  under  the 
proposed  rule  is  not  limited  to  importers 
who  lack  knowledge  regarding  the 
pendency  of  an  issue  before  Customs 
which  may  result  in  a  higher  rate  of  duty 
for  their  importations,  the  rule  does  not 
penalize  one  importer  vis-a-vis  another 
importer  of  the  same  merchandise. 
Rather,  the  rule  is  specifically  intended 
to  afford  importers  an  opportunity  to 
make  whatever  adjustments  are 
necessary  once  they  become  aware  of  a 
possible  modification  of  Customs 
treatment.  Under  the  proposed  rule,  it  is 
envisioned  that  Customs  will  carefully 
examine  all  relevant  factors  in  making  a 
determination  of  whether  and  for  how 
long  to  grant  a  delay  in  an  effective  date 
of  a  ruling. 

It  was  also  recommended  that  we 
extend  the  period  for  granting  delays  in 
the  effective  date  of  rulings  from  90 
days,  to  180  days,  or  even  to  360  days. 

Customs  disagrees.  While  our 
proposed  amendment  is  intended  to 
mitigate  the  adverse  impact  of  rulings 
modifying  earlier  rulings  relied  upon  by 
importers,  sound  public  policy  also 
requires  that  we  give  expeditious  effect 
to  the  requirements  of  the  law.  We 
believe  that  limiting  any  delay  to  90 
days  properly  balances  these 
considerations. 

Another  commenter  suggested  that  we 
reduce  from  two  years  the  period  for 
which  an  affected  party  must 
demonstrate  that  Customs  treatment 
was  sufficiently  continuous  to  establish 
that  the  party  reasonably  relied  on 
receiving  such  treatment  in  arranging 
future  transactions. 

Customs  believes  the  importer  is 
misreading  the  language  of  the 
amendment.  The  requirement  that  an 
affected  party  submit  evidence  covering 
a  2  year  period  is  not  to  be  interpreted 
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as  requiring  substantially  identical 
transactions  spanning  an  entire  2  year 
period.  Rather,  an  importer  is  required 
to  list  and  otherwise  provide  whatever 
relevant  evidence  exists  for  the  2  year 
period  immediately  prior  to  the  date  of 
the  issuance  of  the  modifying  ruling. 

Finally,  it  has  been  suggested  that  we 
delete  the  language  which  would  allow 
Customs,  in  analyzing  past  liquidations 
claimed  to  be  inconsistent  with  a 
subsequently  issued  ruling,  to  give 
"diminished  weight"  to  liquidations 
involving  "transactions  of  small 
quantities  or  values"  or  merchandise 
which  has  been  "processed  without 
examination  and/or  import  specialist 
review." 

Delaying  the  effective  date  of  rulings 
constitutes  an  exercise  of  discretionary 
authority  based  on  the  equitable 
principle  of  reliance.  In  determining 
whether  and  for  how  long  to  delay  the 
effective  date  of  a  ruling  which  so 
qualifies,  Customs  should  be  able  to 
consider  all  relevant  factors.  The  extent 
to  which  Customs  has  physically 
examined  previous  importations  or 
carefully  reviewed  information  on  prior 
transactions  are  relevant  factors. 

Obligation  of  Recipients  of  Letter 
Rulings 

Summary 

Customs  proposed  to  amend 
§  177.8(a)(2),  Customs  Regulations  (19 
CFR  177.8(a)(2))  to  expressly  set  forth 
the  obligation  of  an  importer  to  enter 
merchandise  under  a  tariff  classification 
consistent  with  that  contained  in  any 
classification  ruling  received  by  the 
importer  which  is  in  effect.  The 
amendment  also  requires  that  a  copy  of 
the  ruling  be  attached  to  the  documents 
filed  with  the  appropriate  Customs 
office  in  connection  with  that 
transaction  or  shall  otherwise  indicate 
with  the  information  filed  for  that 
transaction  that  a  ruling  has  been 
received. 

Discussion  of  Comments 

Some  commenters  stated  that  there  is 
no  justification  for  requiring  either  that  a 
copy  of  a  ruling  letter  be  submitted  or 
that  each  transaction  include  a 
statement  that  a  ruling  has  been  issued. 
They  believe  that  this  would  impose  an 
unnecessary  burden  and  expense  on 
importers. 

Customs  expends  considerable 
resources  in  providing  tariff 
classifications  to  the  importing  public. 
Insofar  as  Customs  is  bound  by  the 
classification  rulings  it  issues,  it  is  only 
appropriate  that  the  importing  public  be 
bound  as  well. 


Although  Customs  shares  the  aversion 
to  requiring  an  additional  piece  of  paper 
in  the  entry  summary  package,  one  of 
our  major  considerations  is  to  ensure 
that  Customs  honors  its  commitment  to 
uniformly  apply  ruling  decisions 
throughout  the  country.  Without  a 
method  for  the  Import  Specialist  to 
know  that  a  ruling  exists,  an  importer 
risks  having  summaries  rejected  or 
classifications  changed  due  to  different 
views. 

Customs  is  considering  implementing 
a  procedure  where,  under  certain 
circumstances,  a  ruling  could  be  filed 
once  at  each  port  of  entry  where  the 
merchandise  is  entered  and  reference 
made  to  the  ruling  number  on  each 
summary  line.  We  are  programming 
rulings  indicators  in  the  Automated 
Commercial  Systems  (ACS)  on  the 
summary  line  item  screens.  When  this 
becomes  operational,  a  copy  of  a  ruling 
will  not  be  required  for  Automated 
Broker  Interface  (ABI)  filers  for 
summary  filing.  We  are  also  developing 
a  rulings  module  in  ACS  to  ease  field 
access  to  rulings,  Until  that  time, 
however,  we  believe  it  is  critical  to 
unifonriity  and  in  the  best  interest-of  the 
importer  to  require  a  paper  copy. 

Some  commentere  state  that  they  are 
entitled  to  enter  merchandise  at  the 
tariff  rate  they  feel  is  warranted. 

Customs  believes  that  if  a  ruling  is 
requested,  it  should  be  followed.  Making 
entry  consistent  with  a  binding  Customs 
ruling  in  no  way  diminishes  the 
available  avenues  of  administrative 
appeal.  Protests  may  still  be  filed  under 
Part  174,  Customs  Regulations,  and 
section  514  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1514). 

Some  commentets  suggested  that  we 
should  clarify  what  constitutes  a  "ruling 
letter"  and  provide  assurance  that  only 
the  specific  party  to  whom  a  ruling  is 
issued  is  requested  to  submit  that  ruling 
to  Customs. 

To  the  extent  that  the  proposed 
amendment  may  be  ambiguous 
regarding  what  constitutes  a  ruling 
letter,  the  amendment  is  revised  to  make 
it  clear  that  it  contemplates  coverage 
limited  to  binding  classification  rulings, 
including  pre-entry  classification 
decisions  issued  under  Part  177  of  the 
regulations  to  the  party  to  be  bound.  It  is 
Customs  intent  that  this  amendment 
does  not  apply  to  parties  other  than 
those  parties  to  whom  the  ruling  letter  in 
question  is  issued. 

Finally,  it  has  been  suggested  that 
Customs  should  enumerate  the  specific 
penalty  proceedings  which  may  be 
instituted  against  importers  who  enter 
merchandise  contrary  to  the 
requirements  set  forth  in  the 
amendment. 


Customs  disagrees.  As  with  Customs 
penalty  proceedings  in  general, 
penalties  may  vary  depending  on  a 
range  of  factors,  such  as  the  differential 
in  the  rate  of  duties,  the  degree  of 
negligence  and  the  value  of  the 
merchandise  involved.  [ 

Elimination  of  "Clearly  Wrong"  Test 

Summary 

Customs  proposed  to  remove  the 
"clearly  wrong"  standard  from 
§  177.10(b)  of  the  Customs  Regulations. 

Discussion  of  Comments 

It  has  been  suggested  that  our 
proposal  to  eliminate  the  "clearly 
wrong"  test  is  misguided.  Specifically,  it 
is  argued  that  the  test  should  be 
retained  because  it  promotes  certainty 
and  uniformity  in  the  importing  process. 

We  do  not  believe  that  removal  of  this 
provision  would  adversely  affect  the 
importing  community.  Under  the 
relevant  statutory  and  case  law. 
Customs  may  only  disturb  a  practice  if 
there  exists  a  compelling  reason  to  do 
so,  and  only  then  after  ^11  consideration 
of  public  comment.  In  short  we  believe 
the  test  has  proven  to  be  unrealistic, 
unnecessary  and  confusing. 

Conclusion 

After  careful  consideration  of  all  the 
comments  received  and  further  review 
of  the  matter,  it  has  been  determined 
that  the  amendmpnts,  with  the 
modiHcations  discussed  above,  should 
be  adopted.  , 

Executive  Order  12291 1 

The  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  tbat  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly 
the  amendments  are  not  subject  to  the 
regulatory  analysis  requirements  of  5 
U.S.C.  603  and  604. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1515- 
0103.  The  estimated  average  annual 
burden  per  respondent  and/or 
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recordkeeper  is  .1666  or  .50  hours 
depending  on  individual  circumstances. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  U.S.  Customs  Service,  Paperwork 
Management  Branch,  Washington,  DC 
20229,  or  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1515-0103),  Washington,  DC  20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and  - 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  177 

Administrative  practice  and 
procedure. 

Amendments  to  the  Regulations 

Part  177  of  the  Customs  Regulations 
(19  CFR  Part  177)  is  amended  as  set 
forth  below: 

PART  177-ADMINISTRATIVE 
RUUNGS 

1.  The  authority  citation  for  Part  177. 
Customs  Regulations  (19  CFR  Part  177), 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  66, 1202 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States),  1624,  unless  otherwise 
noted,  section  177.12  also  issued  under  Pub. 
L  100-690  (19  U.S.C.  1514  note). 

2.  Section  177.0,  Customs  Regulations 
is  amended  by  revising  the  first 
sentence  and  the  following  parenthetical 
to  read  as  follows: 

S  177.0    Scope. 

This  part  relates  to  the  issuance  of 
rulings  to  importers  and  other  interested 
persons  by  the  United  States  Customs 
Service.*  *  * 

3.  Section  177.1,  Customs  Regulations, 
is  amended  by  revising  the  second 
sentence  of  paragraph  (a)(l],  the  last 
sentence  of  paragraph  (b),  and  the  first 
sentence  of  both  paragraph  (d)(l]  and 
(d)(2)  to  read  as  follows: 

S  177.1    General  ruling  practice  and 
definitions. 

(a)  The  issuance  of  rulings 
generally — (1)  Prospective  transactions 
*  *  *  For  this  reason,  the  Customs 
Service  will  give  full  and  careful 
consideration  to  written  requests  from 
importers  and  other  interested  parties 
for  rulings  or  information  setting  forth, 
with  respect  to  a  specifically  described 
transaction,  a  definitive  interpretation  of 
applicable  law,  or  other  appropriate 
information.  *  *  * 


(b)  Oral  advice.  *  •  *  However,  oral 
inquiries  may  be  made  to  Customs 
Service  offices  regarding  existing 
rulings,  the  scope  of  such  rulings,  the 
types  of  transactions  vtnth  respect  to 
which  the  Customs  Service  will  issue 
rulings,  the  scope  of  the  rulings  which 
may  be  issued,  or  the  procedures  to  be 
followed  in  submitting  ruling  requests, 
as  described  in  this  part. 

*  *        •        •        • 

(d)  Definitions.  (1)  A  "ruling"  is  a 
written  statement  issued  by  the 
Headquarters  Office  or  the  appropriate 
o^ice  of  Customs  as  provided  in  this 
part  that  interprets  and  applies  the 
provisions  of  the  Customs  and  related 
laws  to  a  specific  set  of  facts.  •  *  * 

(2)  An  "information  letter"  is  a  written 
statement  issued  by  the  Customs 
Service  that  does  no  more  than  call 
attention  to  a  well-established 
interpretation  or  principle  of  Customs 
law,  without  applying  it  to  a  specific  set 
of  facts.  *  •  * 

4.  Section  177.2,  Customs  Regulations, 
is  amended  by  revising  the  last  sentence 
of  paragraph  (a),  adding  a  new  sentence 
to  the  end  of  paragraph  (b)(2)(ii)(A), 
revising  paragraph  (b)(2){ii)(B),  revising 
paragraph  (b)(2](ii)(C)  and  revising  the 
first  sentence  of  paragraph  (d)  to  read  as 
follows: 

S  177.2    Submission  of  ruling  requests. 

(a)  Form.  *  *  *  Requests  for  tariff 
classiHcation  rulings  should  be 
addressed  to  the  Regional  Commissioner 
of  Customs,  New  York  Region,  Attn: 
Classification  Ruling  Requests,  New 
York,  New  York  10048,  or  to  any  Area  or 
District  office  of  the  Customs  Service. 

(b)  Content  *  *  * 

[2)  Description  of  transaction  *  '  * 
(ii)  Tariff  classification  rulings.  (A) 

*  *  *  Individual  requests  for  rulings 
submitted  to  Area  or  District  offices  will 
be  limited  to  five  (5)  merchandise  items, 
all  of  which  must  be  of  the  same  class  or 
kind. 

(B)  Rulings  issued  by  the  New  York 
Region  or  by  other  Area  or  District 
offices  are  limited  to  prospective 
transactions.  Only  the  Headquarters 
Office  will  prepare  final  decisions  under 
§  177.11  (Requests  for  Advice  by  Field 
Officers),  or  §  174.23  (Further  Review  of 
Protests),  S  177.10  (Change  of  Practice), 
decisions  under  Part  175  of  this  Chapter 
(petitions  under  Section  516,  Tariff  Act 
of  1930,  as  amended),  decisions  under 

S  177.12  (Inconsistent  Customs 
decisions),  and  decisions  under  Policies 
and  Procedures  Manual  Supplement 
2126-01. 

(C)  The  requesting  party  may  send  the 
request  directly  to  the  Director, 
Commercial  Rulings  Division,  U.S. 


Customs  Service,  Washington,  DC 
20229.  The  Headquarters  Office  retains 
authority  to  independently  review  all 
tariff  classification  ruling  letters  issued 
by  the  New  York  Region  and  other  Area 
and  District  Offices.  If  the  importer  or 
other  person  to  whom  a  ruling  letter  is 
issued  disagrees  with  the  tariff 
classification  o3t  forth  in  a  ruling  issued 
by  the  New  York  Region  or  other  Area 
or  District  o^ices,  he  may  petition  the 
Director,  Commercial  Rulings  Division, 
U.S.  Customs  Service,  Washington,  DC 
20229,  for  review  of  the  ruling. 
•        *        *        *        « 

(d)  Requests  for  immediate 
consideration.  The  Customs  Service  will 
normally  process  requests  for  rulings  in 
the  order  they  are  received  and  as 
expeditiously  as  possible.  •  •  • 

5.  Section  177.3  is  revised  to  read  as 
follows: 

S  177.3    Nonconforming  requests  for 
rulings. 

A  person  submitting  a  request  for  a 
ruling  that  does  not  comply  with  all  of 
the  provisions  of  this  part  will  be  so 
notified  in  writing,  and  the  requirements 
that  have  not  been  met  will  be  pointed 
out.  Except  in  the  case  of  ruling  requests 
submitted  to  Area  or  District  offices, 
such  person  will  be  given  a  period  of 
thirty  (30)  days  from  the  date  of  the 
notice  (or  such  longer  period  as  the 
notice  may  provide)  to  supply  any 
additional  information  that  is  requested 
or  otherwise  conform  the  ruling  request 
to  the  requirements  referred  to  in  the 
notice.  The  Customs  Service  file  with 
respect  to  ruling  requests  which  are  not 
brought  into  compliance  with  the 
provisions  of  this  part  within  the  period 
of  time  allowed  will  be  administratively 
closed  and  the  request  removed  from 
active  consideration  until  such  time  as 
the  deficiencies  cited  in  the  notice  are 
corrected.  A  request  for  a  ruling  that  is 
removed  from  active  consideration  by 
reason  of  failing  to  comply  with  the 
provisions  of  this  part  may  be  treated  as 
withdrawn.  In  the  case  of  ruling 
requests  made  to  Area  or  District 
offices,  a  failure  to  comply  with  the 
provisions  of  this  part  will  result  in  the 
return  of  the  ruling  request  with  the 
notice  specifying  the  deficiencies  and 
such  requests  will  not  be  considered  as 
having  been  filed  until  such  deficiencies 
are  corrected. 

S  177.4    [Amended] 

6.  Section  177.4(b)  is  amended  by 
removing  the  second  sentence. 

7.  Section  177.4(d)  is  amended  by 
removing  the  words  "by  the 
Headquarters  Office"  at  the  end  of  the 
section. 
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8.  Section  177.5  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  177.S    Change  In  ctatu*  ol  transacfion. 

*  *  *  In  particular,  the  Customs 
Service  office  to  which  the  request  was 
made  must  be  advised  when  any 
transaction  described  in  the  ruling 
request  as  prospective  becomes  current 
and  under  the  jurisdiction  of  a  Customs 
Service  field  office.  *  ♦  * 

9.  Section  177.8  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)(1),  all  of  paragraph  (a)(2),  and  the 
last  sentence  of  paragraph  (a)(3]  to  read 
as  follows: 

§  177.8    Issuance  of  rulings. 

(a)  Ruling  leUers—(l]  Generally.  The 
Customs  Service  will  endeavor  to  issue 
a  ruling  letter  setting  forth  a 
determination  with  respect  to  a 
specifically  described  Customs 
transaction  whenever  a  request  for  such 
a  ruling  is  submitted  in  accordance  with 
the  provisions  of  this  part  and  it  is  in  the 
sout.d  administration  of  the  Customs 
and  related  laws  to  do  so.  *  *  * 

(2)  Submission  of  ruling  letters  to  field 
offices.  Any  person  engaging  in  a 
Customs  transaction  with  respect  to 
which  a  binding  tariff  classification 
ruling  letter  (including  pre-entry 
classification  decisions)  has  been  issued 
under  this  part  shall  ascertain  that  a 
copy  of  the  ruling  letter  is  attached  to 
the  documents  filed  with  the  appropriate 
Customs  Service  office  in  connection 
with  that  transaction,  or  shall  otherwise 
indicate  with  the  information  filed  for 
that  transaction  that  a  ruling  has  been 
received.  Any  person  receiving  a  ruling 
setting  forth  the  tariff  classification  of 
merchandise  shall  set  forth  such 
classification  in  the  documents  or 
information  filed  in  connection  with  any 
subsequent  entry  of  that  merchandise; 
the  failure  to  do  so  may  result  in  a 
rejection  of  the  entry  and  the  imposition 
of  such  penalties  as  may  be  appropriate. 
A  ruling  received  after  the  filing  of  such 
documents  or  information  shall 
immediately  be  brought  to  the  attention 
of  the  appropriate  Customs  Service  field 
office. 

(3)  Disclosure  of  ruling  letters.  *  *  * 
All  ruling  letters  issued  by  the  Customs 
Service  will  be  available,  upon  written 
request,  for  inspection  and  copying  by 
any  person  (with  any  portions 
determined  to  be  exempt  from 

disclosure  deleted). 

***** 

10.  Section  177.9  is  amended  by 
revising  paragraph  (a),  revising  the 
concluding  text  of  paragraph  (d)(2).  and 
adding  new  paragraphs  (dj(3)  and  (e)  to 
read  as  follows: 


§  177.9    Effect  of  ruling  letters; 
modifications  or  revocation. 

(a)  Effect  ofrulipg  letters  generally.  A 
ruling  letter  issued  by  the  Customs 
Service  under  the  provisions  of  this  part 
represents  the  official  position  of  the 
Customs  Service  with  respect  to  the 
particular  transaction  or  issue  described 
therein  and  is  binding  on  all  Customs 
Service  personnel  in  accordance  with 
the  provisions  of  this  section  until 
modified  or  revoked.  In  the  absence  of  a 
change  of  practice  or  other  modification 
or  revocation  which  affects  the  principle 
of  the  ruling  set  forth  in  the  ruling  letter, 
that  principle  may  be  cited  as  authority 
in  the  disposition  of  transactions 
involving  the  same  circumstances. 
Generally,  a  ruling  letter  is  effective  on 
the  date  it  is  issued  and  may  be  applied 
to  all  entries  which  are  unliquidated,  or 
other  transactions  with  respect  to  which 
the  Customs  Service  has  not  taken  final 
action  on  that  date.  See,  however, 
paragraphs  (d)  and  (e)  (ruling  letters 
which  modify  previous  ruling  letters  or 
positions)  and  S  177.10(e)  (ruling  letters 
published  in  the  Customs  Bulletin). 
***** 

(d)  Modification  or  revocation  of 
ruling  letters  *  *  • 

(2)  Effect  of  modification  or 
revocation  of  ruling  letters.  *  *  * 

***** 

Nothing  in  this  paragraph  will  prohibit 
the  retroactive  modification  or 
revocation  of  a  ruling  with  respect  to  a 
transaction  which  was  not  prospective 
at  the  time  the  ruling  was  issued, 
inasmuch  as  such  a  transaction  was  not 
entered  into  in  reliance  on  a  ruling  from 
the  Customs  Service. 

(3)  Effective  dates.  Generally,  a  ruling 
letter  modifying  or  revoking  an  earlier 
ruling  letter  wiU  be  effective  on  the  date 
it  is  issued.  However,  the  Customs 
Service  may,  upon  application  or  on  its 
own  initiative,  delay  the  effective  date 
of  such  a  ruling  for  a  period  of  up  to  90 
days  from  the  date  of  issuance.  Such  a 
delay  may  be  granted  with  respect  to 
the  party  to  whoa  the  ruling  letter  was 
issued  or  to  any  other  party,  provided 
such  party  can  demonstrate  to  the 
satisfaction  of  the  Customs  Service  that 
they  reasonably  relied  on  the  earlier 
ruling  to  their  detriment.  All  parties 
applying  for  a  delay  will  be  issued  a 
separate  ruling  letter  setting  forth  the 
period,  if  any,  of  the  delay  to  be 
provided.  In  appropriate  circumstances, 
the  Customs  Service  may  decide  to 
make  its  decisioa  with  respect  to  a 
delay,  applicable  to  all  affected  parties, 
irrespective  of  deononstrated  reliance;  in 
this  event,  a  notice  announcing  the 
delay  will  be  published  in  the  Customs 


Bulletin  and  individual  ruling  letters  will 
not  be  issued. 

(e)  Ruling  letters  modifying  past 
Customs  treatment  of  transactions  not 
covered  by  ruling  letters — (1)  General. 
The  Customs  Service  will  from  time  to 
time  issue  a  ruling  letter  covering  a 
transaction  or  issue  not  previously  the 
subject  of  a  ruling  letter  and  whidi  has 
the  effect  cf  modifying  the  treatment 
previously  accorded  by  the  Customs 
Service  to  substantially  identical 
transactions  of  either  the  recipient  of  the 
ruling  letter  or  other  parties.  Although 
such  a  ruling  letter  will  generally  be 
effective  on  the  date  it  is  issued,  the 
Customs  Service  may,  upon  application 
by  an  affected  party,  delay  the  effective 
date  of  the  ruling  letter,  and  continue  the 
treatment  previously  accorded  the 
substantially  identical  transaction,  for  a 
period  of  up  to  90  days  from  the  date  the 
ruling  letter  is  issued. 

(2)  Applications  by  affected  parties.  In 
applying  to  the  Customs  Service  for  a 
delay  in  the  effective  date  cf  a  ruling 
letter  described  in  paragraph  (e)(1)  of 
this  section,  an  affected  party  must 
demonstrate  to  the  satisfaction  of  the 
Customs  Service  that  the  treatment 
previously  accorded  by  Customs  to  the 
substantially  identical  transactions  was 
sufficiently  consistent  and  continuous 
that  such  party  reasonably  relied 
thereon  in  arranging  for  future 
transactions.  The  evidence  of  past 
treatment  by  the  Customs  Service  shall 
cover  the  2-year  period  immediately 
prior  to  the  date  of  the  ruling  letter, 
listing  all  substantially  identical 
transactions  by  entry  number  (or  other 
Customs  assigned  number),  the  quantity 
and  value  of  merchandise  covered  by 
each  such  transactioa  (where 
applicable),  the  ports  of  entry,  and  the 
dates  of  final  action  by  the  Customs 
Service.  The  evidence  of  reliance  shall 
include  contracts,  purchase  orders,  or 
other  materials  tending  to  establish  that 
the  future  transactions  were  arranged 
based  on  the  treatment  previously 
accorded  by  the  Customs  Service. 

(3)  Decision  by  Customs  to  grant 
delay.  The  Customs  Service  will 
examine  all  factors  relevant  to  the  issue 
of  reliance  in  determining  whetlier.  and 
for  what  period,  to  delay  the  effective 
date  of  a  ruling  letter  described  in 
paragraph  (e)(l]  of  this  section.  In 
particular,  the  Customs  Service  will 
examine  the  past  transactions  on  which 
reliance  is  claimed  to  determine  whether 
there  was  an  examination  of  the 
merchandise  (where  applicable)  by  the 
Customs  Service  or  the  extent  to  which 
those  transactions  were  otherwise 
examined  and  analyzed  by  the  Customs 
Service  to  determine  the  proper 
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application  of  the  Customs  laws  and 
regulations.  In  general,  transactions 
involving  small  quantities  or  values,  as 
well  as  informal  entries  and  other 
entries  or  transactions  which  the 
Customs  Service,  in  the  interest  of 
commercial  facilitation  and 
accommodation,  processes 
expeditiously  and  without  examination 
and/or  import  specialist  review,  will  be 
given  diminished  weight  in  establishing 
the  required  history  of  consistent  and 
continuous  Customs  treatment.  Unless  a 
notice  covering  all  affected  parties  is 
published  in  the  Customs  Bulletin,  each 
affected  party  applying  for  a  delay  in 
the  effective  date  of  the  ruling  letter  will 
be  advised  in  a  separate  ruling  letter  of 
the  extent  to  which  a  delay  in  the 
effective  date  will  be  applied  to  their 
transactions. 

§177.10   [Amended] 

11.  Paragraph  (b)  of  §  177.10  is 
amended  by  removing  the  last 
senctence. 

12.  Section  177.11(b)(1)  is  revised  to 
read  as  follows: 

S  177.1 1    Requests  for  advice  l)y  field 

offices. 

•        •        *        *        ♦ 

(b)  Certain  current  transactions. 

(1)  When  a  ruling  has  been  issued — 
(i)  Requests  by  field  offices.  If  any 
Customs  Service  office  has  issued  a 
ruling  letter  with  respect  to  a  particular 
Customs  transaction  and  the  Customs 
Service  field  office  having  jurisdiction 
over  that  transaction  believes  that  the 
ruling  should  be  modified  or  revoked, 
the  field  office  will  forward  to  the 
Headquarters  Office,  pursuant  to 
S  177.9(b)(1).  a  request  that  the  ruling  be 
reconsidered.  The  field  office  will  notify 
the  importer  or  other  person  to  whom 
the  ruling  letter  was  issued,  in  writing, 
that  it  has  requested  the  Headquarters 
Office  to  reconsider  the  ruling. 

(ii)  Requests  by  importers  and  others. 
If  the  importer  or  other  person  to  whom 
a  ruling  letter  is  issued  disagrees  with 
the  Customs  Service  field  office  having 
jurisdiction  over  the  transaction  to 
which  the  ruling  relates  as  to  the  proper 
application  of  the  ruling  to  the 
transaction,  the  field  office  will,  upon 
receipt  of  a  written  request  submitted  in 
accordance  with  the  procedure  set  forth 
in  paragraph  (b)(3)  of  this  section, 
request  advice  from  the  Headquarters 
Office  as  to  the  proper  application  of  the 
ruling  to  the  transaction.  Such  advice 
may  not  be  requested  for  the  purpose  of 
seeking  reconsideration  of  a  ruling  with 
which  the  importer  or  other  person  to 


whom  the  ruling  letter  was  issued 
disagrees. 

13.  A  new  S  177.12  (19  CFR  177.12)  is 
added  to  Subpart  A  to  read  as  follows: 

§  177.12    Inconsistent  customs  decisions. 

(a)  Generally.  Certain  decisions  made 
by  Customs  officials  at  one  field 
location  which  are  inconsistent  with 
decisions  being  made  by  Customs 
officials  at  another  location  may  be 
brought  to  the  attention  of  Customs 
Headquarters  for  resolution  by  a 
petition  filed  by  an  interested  party.  The 
types  of  decisions  which  may  be  the 
subject  of  such  a  petition, -a  description 
of  the  parties  who  qualify  as  interested 
parties,  and  the  period  of  time  in  which 
the  petition  may  be  filed  are  set  forth 
below. 

(1)  Inconsistent  decisions  subject  to 
petition.  The  decisions  which  may  be 
the  subject  of  a  petition  include: 

(i)  Decisions  described  in  section 
514(a)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1514(a)),  made  with 
respect  to  the  same,  or  substantially 
similar,  merchandise;  and 

(ii)  Repeated  decisions  to  conduct 
intensified  inspections  or  examinations 
of  merchandise  at  ports  of  entry. 

(2)  Interested  Parties.  The  following 
parties  shall  be  considered  interested 
parties  entitled  to  file  a  petition  under 
this  section: 

(i)  Parties  described  in  section 
514(c)(1)  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1514(c)(1)).  as 
eligible  to  file  a  protest  under  section 
514; 
(ii)  A  port  authority;  and 
(iii)  An  "interested  party."  as 
described  in  section  516(a)(2)  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C.  1516(a)(2)). 

(3)  Time  for  filing.  In  the  case  of 
decisions  described  in  section  514(a)  of 
the  Tariff  Act.  the  petition  must  be  filed 
within  the  time  prescribed  by  section 
514(c)(2),  for  filing  a  protest  with  respect 
to  the  later  (or  latest)  of  the  decisions 
which  are  the  subject  of  the  petition.  In 
the  case  of  repeated  decisions  to 
conduct  intensified  inspections  or 
examinations  of  merchandise  at  ports  of 
entry,  the  petition  must  be  filed  within 
ninety  (90)  days  of  the  later  (or  latest) 
such  decision. 

(b)  Petition— [1]  Form.  The  petition 
shall  be  in  the  form  of  a  letter  addressed 
to  the  Office  of  Regulations  and  Rulings, 
U.S.  Customs  Service,  Washington,  DC 
20229-0001.  Three  copies  of  the  petition 
should  be  submitted,  if  possible. 

(2)  Content.  The  petition  should 
contain  a  complete  description  of  the 
inconsistent  decisions  complained  of. 


including  the  ports  of  entry  (or  other 
Customs  office)  where  the  decisions 
were  made,  entry  numbers,  and  the 
dates  (or  approximate  dates)  such 
decisions  were  made.  The  information 
set  forth  in  the  petition  must  be 
sufficient  to  demonstrate  the 
inconsistency  of  the  decisions  described 
and  that  the  merchandise,  or 
circumstances  in  which  the  allegedly 
inconsistent  decisions  were  made,  were 
substantially  similar.  In  the  case  of 
repeated  decisions  regarding  the 
inspection  or  examination  of 
merchandise,  the  decisions  must  be 
sufficient  in  number  to  demonstrate  a 
pattern  of  inconsistency  not  attributable 
to  random  selection.  Any  information 
which  the  petitioner  considers  to  be 
confidential  business  information  should 
be  so  noted  pursuant  to  §  177.2(b)(7)  of 
this  Subpart  and  a  sanitized  version  of 
his  petition  should  be  submitted  as  well 
as  the  three  copies  requested  in 
paragraph  {b)(l)  of  this  section.  Petitions 
which  do  not  contain  information 
sufficient  to  permit  the  Customs  Ser\'ice 
to  verify  that  the  decisions  described 
have  occurred  will  not  be  considered 
properly  filed  and  will  be  returned  to  the 
petitioner  for  additional  information. 
Only  one  petition  will  be  accepted  by 
the  Customs  Service  with  respect  to  the 
decisions  alleged  to  be  inconsistent. 

(i)  Tariff  classification  decision.  In  the 
case  of  decisions  involving  the  tariff 
classification  of  merchandise,  the 
petition  should  also  include,  with 
respect  to  each  of  the  decisions 
described,  the  information  requested  in 
S  §  177.2  (b)(1)  and  (b)(2)(ii)  of  this 
Subpart,  including  a  sample  (see 
5177.2(b)(3)). 

(ii)  Other  subjects  addressable  by 
administrative  rulings.  In  the  case  of 
other  decisions  involving  subjects  which 
could  be  addressed  under  the 
administrative  rulings  procedure 
provided  for  in  58 177.1  through  177.10  of 
this  Subpart,  the  information  contained 
in  55 177.2  (b)(1),  (b)(2)(iii)  and/or 
(b)(2)(iv),  as  applicable,  should  be  also 
furnished  for  each  of  the  decisions 
addressed  by  the  petition. 

(c)  Publication  and  public  comment. 
Upon  receipt  of  a  properly  filed  petition, 
notice  will  be  published  in  the  Federal 
Register  announcing  the  receipt  of  the 
petition  and  describing  the  decisions 
alleged  to  be  inconsistent.  Public 
comment  on  the  petition  will  be 
permitted  for  a  period  of  fifteen  (15) 
days  after  publication.  Public  comment 
regarding  the  proper  disposition  of  the 
petition  shall  be  limited  to  that 
submitted  in  writing,  either  with  the 
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petition  or  in  response  to  the  Federal 
Register  solicitation  of  public  comment 

(d)  Determination  of  petition: 
distribution  and  publication.  Within 
fifteen  (15)  days  after  the  close  of  the 
period  for  public  comment  referred  to  in 
paragraph  (c)  of  this  section,  the 
Customs  Service  will  issue  a  decision  to 
the  petitioner  addressing  the 
inconsistency  complained  of.  That 
decision  will  either  conform  the 
inconsistent  decisions  to  the  current 
views  of  the  Customs  Service  as  to  the 
proper  tariff  classification  or  other 
disposition  of  the  subject  of  those 
decisions  or  explain  why  no 
inconsistency  exists.  Copies  of  the 
decisions  to  the  petitioner  will  be 
transmitted  directly  to  all  ports  (or  other 
Customs  offices]  identified  in  the 
petition  and  will  be  distributed  through 
the  Customs  Information  Exchange  or  by 
other  means  to  such  other  ports  or 
offices  as  may  be  necessary  to  correct 
any  inconsistency  identified.  A 
summary  of  the  decision  will  also  be 
published  in  the  Federal  Register  and 
the  weekly  Customs  Bulletin. 

(e)  Effective  date.  Unless  otherwise 
specified  in  the  decision,  a  decision 
issued  in  response  to  a  petition  filed 
under  this  section  will  be  effective 
immediately  and,  where  applicable, 
applied  to  all  entries  for  which 
liquidation  is  not  final. 

(f)  Effect  on  other  procedures.  The 
filing  of  a  petition  under  this  procedure 
shall  not  preclude  the  petitioner  or  any 
other  person  entitled  to  do  so  from  filing 
a  protest  or  a  domestic  interested  party 
petition  regarding  the  same  matter  under 
the  procedures  set  forth  in  sections  514, 
515  and  516  of  the  Tariff  Act  of  1930,  as 
amended  and  Parts  174  and  175  of  this 
Chapter,  provided  the  applicable 
requirements  set  forth  therein  are 
complied  with.  However,  the  decision 
issued  in  response  to  the  petition  may 
serve  as  the  basis  for  the  disposition  of 
any  protest  so  filed,  or  as  an  information 
letter  setting  forth  the  position  of  the 
Customs  Service  pursuant  to  Subpart  A 
of  Part  175  of  this  Chapter.  The  decision 
issued  in  response  to  a  petition  filed 
under  this  section  is  not  itself  a  decision 
subject  to  protest  under  sections  514-515 
of  the  Tariff  Act  and  Part  174  of  this 
Chapter. 

William  von  Raab, 
Commissioner  of  Customs. 
Approved:  July  24, 1989. 
Salvatore  R.  Martodie, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  89-17601  Filed  7-28-69;  8:45  am] 
BILUNO  COOE  M2<H)2-M 


DEPAFmMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178    | 
[Docket  No.  88F-0209] 

Indirect  Food  Adcitives;  Adjuvants, 
Production  Aids,  and  Sanltizers 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2-(8'heptadecenyl)-4,5- 
dihydro-lW-imidazole-l-elhanol  as  an 
additive  for  lubricants  with  incidental 
food  contact.  This  action  is  in  response 
to  a  petition  filed  by  Ciba-Geigy  Corp. 
dates:  Effective  July  31, 1989;  written 
objections  and  requests  for  a  hearing  by 
August  30, 1989. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Driig  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20657.  j 

FOR  FURTHER  INFORMATION  CONTACT: 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335),  Food  and 
Drug  Administration.  200  C  St  SW.. 
Washington,  DC  202O4,  202-472-5690. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  July  21, 1988  (53  FR  27568).  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4093)  had  been  filed  by  Ciba- 
Geigy  Corp..  Three  Skyline  Eh-., 
I  lawthome,  NY  10B32,  proposing  that 
§  178.3570  Lubricants  with  incidental 
food  contact  (21  CFR  178.3570)  be 
amended  to  provide  for  the  safe  use  of  2- 
(3-heptadecenyl)-4,5-dihydro-l//- 
imidazole-1-ethanol  as  a  multipurpose 
additive  for  lubricants  with  incidental 
food  contact. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use"te  safe,  and  that  the 
regulations  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 


The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environinental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  cohtained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  wiB  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  Augsst  30,1989.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held.  Failve  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  docimients 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Eb-anch 
between  9  ajn.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition.  21  CFR  Part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS. 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
Part  178  continues  to  read  as  follows: 

Authority:  Sees.  201(sl,  409,  72  Stat.  1784- 
1788  as  amended  (21  U  3  C.  321(s),  348);  21 
CFR  5.10  and  5.61. 
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2.  Section  178.3570  is  amended  in 
paragraph  (a)(3)  by  alphabetically 
adding  a  new  entry  to  the  table  to  read 
as  follows: 

§  1 78.3570    LubrlcanU  wtth  Incidental  food 
contact, 

•        •        •        •        • 

(a)  *  *  * 
(3)  *  *  • 


Substances 


Limitations 


2-(8-Heptadecenyf)-4,5- 
dihyxJro-1  ^imidazole- 
1-ethanol  (CAS  Reg. 
No.  95-38-5). 


For  use  at  levels  not  to 
exceed  0.5  percent  by 
weight  of  ttw  4ut>ricanL 


Dated:  July  21. 1989. 
Fred  R.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

(FR  Doc.  89-17786  Filed  7-26-89;  8:45  am] 
BILLING  CODE  41fi(M)1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  201,  203,  and  234 
[Docket  No.  r4-69-2016;  FR-2672) 

(Mortgage  Insurance;  Changes  to  the 
Maximum  Mortgage  Limits  for  Single 
Family  Residences,  Condominiums 
and  Manufactured  Homes  and  Lots 

agency:  Office  of  the  Assistant 

Secretary  for  Housing,  Federal  Housing 

Commissioner,  HUD. 

action:  Notice  of  revisions  to  FHA 

maximum  mortgage  limits  for  high-cost 

areas. 

summary:  This  Notice  amends  the  list  of 
areas  eligible  for  "high-cost"  mortgage 
limits  under  certain  of  HUD's  insuring 
authorities  under  the  National  Housing 
Act  by  increasing  "high-cost"  mortgage 
limits  for  Rutiand  County,  Vermont; 
Ulster  County.  New  York;  St.  Mary's 
County.  Maryland;  Albermarle  County 
and  the  City  of  Charlottesville.  Virginia; 
Spotsylvania  County  and  the  City  of 
Fredericksburg.  Virginia;  the  Miami- 
Hialeah,  Florida  PMSA;  Monroe  County, 
Florida;  Tippecanoe  County,  Indiana; 
Los  Alamos  County.  New  Mexico;  Park 
County.  Colorado;  Churchill  County, 
Nevada;  and  Coconino  County,  Arizona. 


It  also  adds  to  the  list  "high-cost" 
mortgage  limits  for  Sagadahoc  County, 
Maine;  Kent  County.  Delaware;  Glynn 
County,  Georgia:  Maury  County, 
Tennessee:  Bartholomew  County, 
Indiana;  Sandoval  County,  New  Mexico; 
and  Blaine  and  Bonneville  Counties. 
Idaho.  Mortgage  limits  are  adjusted  in 
an  area  when  the  Secretary  determines 
that  middle-  and  moderate-income 
persons  have  limited  housing 
opportunities  because  of  high-prevailing 
housing  sales  prices. 
EFFECTIVE  DATE:  July  31.  1989. 
FOR  FURTHER  INFORMATION  CONTACT 

For  single  family:  Morris  Carter, 
Director,  Single  Family  Development 
Division,  Room  9270;  telephone  (202) 
755-6720.  For  manufactured  homes: 
Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division.  Room  9160: 
telephone  (202)  755-6880;  451  Seventh 
Sti-eet.  SW.,  Washington.  DC  20410. 
(These  are  not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Housing  Act  (NHA).  12 
U.S.C.  (1710-1749),  authorizes  HUD  to 
insure  mortgages  for  single  family 
residences  (from  one-  to  four-family 
structures),  condominiums, 
manufactured  homes,  manufactured 
home  lots,  and  combination 
manufactured  homes  and  lots.  The 
NHA,  as  amended  by  the  Housing  and 
Community  Development  Amendments 
of  1980  and  the  Housing  and  Community 
Development  Amendments  of  1981, 
permits  HUD  to  increase  the  maximum 
mortgage  limits  under  most  of  these 
programs  to  reflect  regional  differences 
in  the  cost  of  housing.  In  addition, 
sections  2(b)  and  214  of  Lhe  NHA 
provide  for  special  high-cost  limits  for 
insured  mortgages  in  Alaska,  Guam  and 
Hawaii. 

On  April  7, 1989  (54  FR  14075),  the 
Department  published  an  amendment  to 
the  listing  of  areas  elibible  for  "high- 
cost"  mortgage  limits  under  certain  of 
HUD's  insuring  authorities  under  the 
National  Housing  Act,  and  their 
applicable  limits  for  each  area.  A 
correction  document  to  that  amendment 
was  published  April  25, 1989  (54  FR 
16360). 

This  Document 

Today's  document  increases  high-cost 
mortgage  amounts  for  Ri  'and  County, 
Vermont;  Ulster  County,  New  York;  St, 
Mary's  County,  Maryland;  Albermarle 
County  and  the  City  of  Charlottesville, 
Virginia;  Spotsylvania  County  and  the 
City  of  Fredericksburg.  Virginia;  the 


Miami-Hialeah.  Florida  PMSA;  Monroe 
County.  Florida;  Tippecanoe  County, 
Indiana;  Los  Alamos  County,  New 
Mexico;  Park  County,  Colorado; 
Churchill  County,  Nevada;  and 
Coconino  County.  Arizona.  It  also  adds 
to  the  list  "high-cost"  mortgage  limits  for 
Sagadahoc  County.  Maine;  Kent  County. 
Delaware;  Glynn  County,  Georgia; 
Maury  County.  Tennessee;  Bartholomew 
County,  Indiana;  Sandoval  County.  New 
Mexico;  and  Blaine  and  Bonneville 
Counties,  Idaho. 

These  amendments  to  the  high-cost 
areas  appear  in  two  parts.  Part  I 
explains  high-cost  limits  for  mortgages 
insured  under  Title  I  of  the  National 
Housing  Act.  Part  II  lists  changes  for 
single  family  residences  insured  under 
section  203(b)  or  234(c)  of  the  National 
Housing  Act. 

National  Housing  Act  High  Cost 
Mortgage  Limits 

L  TiUe  1:  Method  of  Computing  Limits 

A.  Section  2(b)(1)(D).  Combination 
manufactured  homes  and  lot  (excluding 
Alaska,  Guam  and  Hawaii):  To 
determine  the  high-cost  limit  for  a 
combination  manufactured  home  and  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-fnmily"  column  of  Part  II  of  this  list 
by  .80.  For  example,  Rutland  County, 
Vermont  has  a  one-famiiy  limit  for 
$97,850.  The  combination  home  and  lot 
loan  limit  for  Rutland  County  is  $97,850 
X  .80  or  $78,280. 

B.  Section  2(b)(1)(E):  Lot  only 
(excluding  Alaska,  Guam  and  Hawaii): 
To  determine  the  high-cost  limit  for  a  lot 
loan,  multiply  the  dollar  amount  in  the 
"one-family"  column  of  Part  II  of  this  list 
by  .20.  For  example.  Rutiand  County. 
Vermont  has  a  one-family  limit  of 
$97,850.  The  lot-only  loan  limit  for 
Rutiand  County  is  $97,850  X  .20  or 
S19.570. 

C.  Section  2(b)(2).  Alaska,  Guam  and 
Hawaii):  The  maximum  dollar  limits  for 
Alaska,  Guam  and  Hawaii  may  be  140% 
of  the  statutory  loan  limits  set  out  in 
section  2(b)(1). 

Accordingly,  the  dollar  limits  for 
Alaska,  Guam  and  Hawaii  are  as 
follows: 

1.  For  manufactured  homes:  $55,700. 
(40,500  X  140%). 

2.  For  combination  manufactured 
homes  and  lots:  875,600.  ($.'>4,000  X 
140  ;4). 

3.  For  lots  only:  $18,900.  (13.500  X 
140%). 

II.  Titie  II:  Updating  of  FH.A  Sections 
203(b),  234(c)  and  214  Area-Wide 
Mortgage  Limits. 
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Region  I 

HUD  Field  Office— Burlington  Office 


Market  area  designation  and  local  jurisdictions                     | 

1 -family  and 
condo  unit 

2-family 

3-family 

4-family 

Rutland  County,  VT 

$97,850 

$110,200 

$133,900 

$154,500 

Region  I 

HUD  Field  Office— Bangor  Office 

Market  area  designation  and  local  jurisdictions 


1 -family  and 
condo  unit 


2-family 


3-family 


4-family 


Sagadahoc  County,  ME . 


$99,750 


$112,350 


$136,500 


$157,500 


Region  II 

HUD  Field  Office— Albany  Office 


Market  area  designation  and  local  jurisdictions 


1  -family  and 
condo  unit 


2-family 


3-family 


4-family 


Ulster  County,  NY. 


$101,250 


$114,000 


$138,000 


$160,500 


Region  III 

HUD  Field  Office— Baltimore  Office 


Market  area  designation  and  local  jurisdicticns 

^cLTdW       2-'-"^ 

3-family 

4-family 

Si  Mary's  County,  MD 

$90,250                $101,650 

$123,600 

$142,500 

Region  III 

HUD  Field  Office— Richmond  Office 


Market  area  designation  and  local  jurisdictions 


I     1 -family  and 
j      condo  unit 


2-family 


3-family 


4-family 


Albermarle  County,  VA  and  ttie  City  of  Chartottesville . 
Spotsylvania  County,  VA  and  City  of  Fredericksburg.... 


$83,600 
$90,150 


$94,150 
$101,500 


$114,400 
$123,350 


$125,400 
$142,350 


Region  III 

HUD  Field  Office— Wilmington  Office 


Maritet  area  designation  and  local  junsdictions                   1 

1 -family  and 
condo  unit 

2-family 

3-family 

4-family 

Kent  County,  DE 

$76,000 

$85,600 

$104j000 

$120,000 

Region  IV 

HUD  Field  Office— Atlanta  Office 


Market  area  designation  and  local  jurisdictions 

'S^              2-fami.y                 3-fami.y 

4-family 

Glynn  County,  GA 

$76,000 

$85,600                $104,000 

$120,000 
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Region  IV 

HUD  Field  Office— Coral  Cables  Office 


Market  area  designation  and  local  jurisdictions 


Miami-Hialeah,  FLA  PMSA:  Dade  County,  FL.. 
Monroe  County,  FL 


1 -family  and 
cortdo  unit 


$94,500 
$101,250 


2-family 


$106,450 
$114,000 


3-family 


4-family 


$.?9,350 
$13*1.000 


$149,250 
$160,500 


Region  IV 

HUD  Field  Office— Nashville  Office 


Market  area  designation  and  local  jurisdictions 


1  -farrnly  and 
condo  unit 


Maury  County,  TN.. 


$76,500 


2-famity 


3-famity 


4-family 


$86,150  !  $104,650 


Region  V 

HUD  Field  Office— Indianapolis  Office 


Market  area  designation  and  local  jurisdictions 


1-fan^ly  end 
condo  unit 


2iami!y 


3-famity 


Bartholomew  County,  IN . 
Tippecanoe  County,  IN ... 


$83,800 

$79,700 


$94,400  I 
$69,7&0  i 


$114,700 
$109,050 


Region  VI 

HUD  Field  Office— Albuquerque  Office 


Market  area  designation  and  local  jurir,d;ctlons 


1 -family  and 
ccndo  unit 


2-family 


3-family 


Los  Alamos  County,  NM . 
Sandoval  County,  NM 


$101,250  i 
$72,150  i 


$114  000 
561,300 


$138,000 
$98,750 


Region  VIII 

HUD  F.eld  Office— Denver  County 


Region  IX 

HUD  Field  Office— Phoenix  Office 


Region  IX 

HUD  Field  Office— Reno  Office 


$120,750 


4-family 


$132350 
$126,650 


4-family 


$■!  60.500 
$113,950 


Market  area  designation  and  local  jurisdictions 

'S^               2'*"^'^                  3-'amHy         ,         4-far™ty 

Park  County,  CO 

$78  250^                S88  150I              $107  100                $123  600 

1 

Market  area  designation  and  local  jurisdictions 

1 -family  and     i 
condo  unit 

2  family 

3-family 

4-family 

Coconino  County,  AZ 

$89,300 

1 

$100,550 

$122,200 

$141  000 

Market  area  designation  and  local  jurisdictions 

1-famHy  and 
condo  unit 

2-family 

3-family 

4-temJly 

Churchill  County,  NV 

$65,500 

$96,300 

$117,000 

$135  000 
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Region  X 

HUD  Field  Office— Boise  Office 


Market  area  designation  and  local  jurisdictions 


1  -family  and 
condo  unit 


2-family 


3-family 


4-family 


Blaine  County,  ID 

Bonneville  County,  ID.. 


$91,200 
$70,300 


$102,700 
$79,150 


$124300 
$96,200 


$144,000 
$111,000 


Dated;  July  24. 1989. 
James  E.  Schoenbetger, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc.  89-17764  Filed  7-28-89;  8:45  am] 

WiaJNO  CODE  4210-27-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3602-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Alaska 

agency:  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  EPA  today  approves 
amendments  to  the  State  Air  Quality 
Control  Plan  for  the  State  of  Alaska  as 
submitted  by  the  Alaska  State 
Department  of  Environmental 
Conservation  (ADEC)  on  September  12, 

1988.  These  amendments  are  to  Chapter 
52  of  the  Alaska  Administrative  Code, 
Emission  Inspection  and  Maintenance 
Requirements  for  Motor  Vehicles.  EPA 
is  approving  these  amendments  because 
the  changes  will  improve  the  operation 
and  efficiency  of  the  vehicle  emission 
program  in  the  State  of  Alaska. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  September  29, 1989,  unless 
notice  is  received  before  August  30, 

1989,  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  such 
notice  is  received,  EPA  will  open  a 
formal  30-day  comment  period  on  this 
action. 

ADDRESSES:  Copies  of  material 

submitted  to  EPA  may  be  examined 

during  normal  business  hours  at  the 

following  locations: 

Pubhc  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington,  DC  20460. 

Air  Programs  Branch,  Environmental 
Protection  Agency.  Docket  lOA-88-8, 
1200  Sixth  Avenue  AT-082,  Seattle, 
Washington  98101. 

State  of  Alaska,  Department  of 
Environmental  Conservation,  3220 
Hospital  Drive,  Juneau,  Alaska  99811. 


Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch 
AT-082,  Environmental  Protection 
Agency,  1200  Sixth  Avenue  (lOA-88-8), 
Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Udgard,  Air  Programs  Branch 
/^-082,  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101,  Telephone:  (200)  442- 
4233.  FTS;  399-4233. 
SUPPLEMENTARY  INFORMATION:  The 
Cities  of  Anchorage  and  Fairbanks 
began  their  inspection  and  maintenance 
(I/M)  program  on  July  1, 1985.  This 
program  requires  owners  of  model  year 
1975  and  newer  cart  and  trucks  to  have 
their  vehicles  annually  inspected  for 
emission  problems,  or  upon  initial 
registration  in  the  State.  EPA  solicited 
public  comment  on  its  proposed 
approval  of  the  Anchorage  and 
Fairbanks  programs  on  March  10, 1986 
{51  FR  7961)  and  March  7. 1986  (51  FR 
8203  (3/10/86)  and  approved  these 
programs  on  September  15, 1986  (51  FR 
32638).  As  a  revision  to  the  State  of 
Alaska  Air  Quality  Control  Plan,  a  new 
State  Regulation  18  AAC  Chapter  52 
(Emissions  Inspection  and  Maintenance 
Requirements  for  Motor  vehicles)  was 
approved. 

On  September  12, 1988.  ADEC 
submitted  amendments  to  its  18  AAC 
Chapter  52  (Emission  Inspection  and 
Maintenance  Requirements  for  Motor 
Vehicles).  The  amendments  are 
specifically  to  four  sections  of  the 
regulations.  They  are: 

18  AAC  52.010  (Purpose  and  General 
Requirements) 

(3)  Addition:  Requires  owner  of 
registered  vehicle  to  present  a  valid 
certificate  of  inspection  before  renewing 
registration. 

(3b)  Addition:  The  word  "nonleascd" 
vehicles  with  an  emission  control 
system  must  maintain  that  system  is 
added. 

(3d)  Addition:  Requires  use  of 
Maintenance  Practices  for  individuals 
who  maintain,  repair  or  service  emission 
control  systems. 

(3e)  Addition:  Registered  owner  may 
register  a  vehicle  or  renew  a  vehicle 
with  the  Department  of  Public  Safety 


only  after  obtaining  a  valid  certification 
of  inspection. 

(3g)  Addition:  Requires  temporary 
residency  within  the  State  for  more  than 
90  days  to  obtain  a  certificate  of 
inspection  for  owner's  Yehicle. 

18  AAC  52.020  (Vehicles  Subject  to  This 
Chapter) 

(1)  Addition:  Registration  of  a  vehicle 
by  owner  with  temporary  residency. 

18  AAC  52.070  (Waivers) 

(5)(A)-(C)  Addition:  Provisions  for  a 
vehicle  which  has  been  modified  to  use 
only  natural  gas,  or  a  fuel  that  is 
principally  methane,  liquefied  petroleum 
gas  or  a  fuel  that  is  principally  propane. 

18  AAC  52.900  (Defuiitions) 

(14)  Addition:  Unauthorized 
modifications  means  modifications  that 
have  not  been  performed  according  to  a 
recall  campaign  or  service  bulletin 
"authorized  by  a  vehicle's 
manufacturer"  or  "by  the  State  of 
Alaska  Department  of  Environmental 
Conservation." 

I.  EPA  Action 

Today  EPA  approves  the  following 
revisions  to  the  State  of  Alaska  Air 
Quality  Control  Plan  since  these 
changes  will  improve  the  operational 
procedures  and  will  not  affect  the 
program's  effectiveness. 

II.  Administrative  Review 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments  on  any  or 
all  of  these  revisions  approved  herein, 
the  action  on  these  revisions  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  on  those  revisions  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  on 
these  revisions  and  establish  a  comment 
period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  sectioa  3  of  Executive 
Order  12291. 
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Under  5  U.S.C.  section  605(b),  I  certify 
that  this  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

Under  section  307(b)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  29, 1989.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements 
(See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide,  Hydrocarbons,  Incorporation 
by  Reference,  Intergovernmental 
relations,  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter.  Reporting 
and  Recordkeeping  requirements.  Sulfur 
oxides. 

Date:  April  21. 1989. 
Robert  S.  Burd, 

Acting  Regional  Administrator. 

Note:  Incorporation  by  reference  of  the 
Implementdtion  Plan  for  the  State  of  Alaska 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  July  1, 1982. 

Title  40,  Chapter  I  of  part  52  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

Subpart  C— Alaska 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.70  is  amended  by  adding 
paragraph  (c)(15j  to  read  as  follows: 

§  52.70    Identification  of  plan. 

***** 

(c)  *  *  * 

(15)  On  September  12, 1988,  the  State 
of  Alaska  Department  of  Environmental 
Conservation  submitted  revisions  to 
AAC  18  Chapter  52  (Emission  Inspection 
and  Maintenance  Requirements  for 
Motor  Vehicles).  Those  sections 
amended  through  June  2, 1988,  are:  18 
AAC  51.010  [Purpose  and  General 
Requirements]  {a)(3),  (b).  (d),  (e),  and  (g); 
18  AAC  52.020  [Vehicles  Subject  to  this 
Chapter]  (1);  18  AAC  52.070  [Waivers] 
(5)(A)  through  (C);  and  18  AAC  52.900 
[Definitions]  (14). 

(i)  Incorporation  By  Reference. 

(A)  September  12, 1988  letter  from  the 
State  of  Alaska  Department  of 
Environmental  Conservation  to  EPA 
Region  10. 

(B)  Chapter  52  [Emissions  Inspection 
and  Maintenance  Requirements  for 
Motor  Vehicles]  section  52.010  [Purpose 
and  General  Requirements  (a)(3),  (b). 


(d),  (e),  and  (g);  section  52.020  [Vehicles 
Subject  to  This  Chapter]  (1);  section 
52.070  [Waivers]  (5)(A)  through  (C);  and 
section  52.900  [Definitions]  (14)  as 
adopted  by  the  State  of  Alaska 
Department  of  Environmental 
Conservation  on  March  10, 1988. 

3.  Section  52.75  is  revised  to  read  as 
follows: 

§  52.75    Contents  of  ttw  approved  state- 
submitted  implementation  plan. 

The  following  sections  of  the  State  Air 
Quality  Control  Plan  (as  amended  on 
the  dates  indicated)  have  been  approved 
and  are  part  of  the  current  State 
Implementation  Plan: 

Volume  II:  Analysis  of  Probiems,  Control 
\c\i6n 

Section  I.  Background 

A.  Introduction  [7/1/82] 

B.  Air  Quality  Control  Regions  f /1/82) 

C.  Atfainment/Nonattainment  Designations 

(7/1/83) 

Section  II.  State  Air  Quality  Control  Program 
(11/1/83) 

Section  III  Areawide  Pollutant  Control 
Program 

A.  Statewide  Transportation  Control  Program 

(6/1/85) 

B.  Anchorage  Transportation  Control 

Program  (6/1/85) 

B.10.1  through  10.6  Anchorage  Air 

Pollution  Curtailment  Actions  (6/26/87) 

C.  Fairbanks  Transportation  Control  Program 

(6/1/85) 

C.10.1  through  10.9  Fairbanks  Emergency 

Episode  Prevention  Plan  (6/26/87) 

D.  Total  Suspended  Particulate  Matter  (7/1/ 

82) 

E.  Ice  Fog  (7/1/82) 

F.  Open  Burning  (10/30/83) 

G.  Wood  Smoke  Pollution  Control  (7/1/83) 
H.  Lead  Pollution  Control  (7/1/83) 

Section  IV.  Point  Source  Control  Program 

A.  Summary  (10/30/83) 

1.  Annual  Review  Report  (10/30/83) 

B.  State  Air  Quality  Regulations  (10/30/83) 

C.  Local  Programs  (10/30/83) 

D.  Description  of  Source  Categories  and 

Pollutants 

1.  Typical  Point  Sources  (10/30/83) 

2.  Summary  of  Major  Emitting  Facilities 
(10/30/83) 

E.  Point  Source  Control 

1.  Introduction  (10/30/83) 

F.  Facility  Review  Procedures 

1.  Who  needs  a  permit?  (10/30/83) 

2.  Standard  Application  Procedures  (10/30/ 
83) 

3.  PSD  Application  Procedures  (10/30/83) 
Preliminary  report  and  meeting  (10/30/ 
83) 

Pre-construction  monitoring  (10/30/83) 
PSD  application  format  (10/30/83) 

4.  Nonattainment  Application  Procedures 
(10/30/83) 

G.  Application  Review  and  Permit 

Development  (10/30/83) 
1.  Application  Review  (10/30/83) 


2.  Permit  Development  Requirements  (10/ 
30/83) 

Monitoring  and  Testing  Requirements 

(10/30/83) 

Ambient  Monitoring  (10/30/83) 

Continuous  Emissions  Monitoring  (10/ 

30/83) 

Source  Testing  (10/30/83) 

3.  Prevention  of  Significant  Deterioration 
Review  (10/30/83) 

Basis  of  Program  (10/30/83) 
PSD  Regulations  (lo/30/83) 
PSD  Analysis  (10/30/83) 

4.  Nonattainment  Area  Review  (10/30/83) 

5.  New  Source  Performance  Standards 
Source  Review  (10/30/83) 

6.  Visibility  Review  (10/30/83) 

7.  Sources  under  EPA  Review  (10/30/83) 
H.  Permit  Issuance  Requirements  (10/30/83) 

Section  V.  Ambient  Air  Monitoring 

A.  Piiriiose  (7/1/82) 

B.  Completed  Air  Monitoring  Projects  {"/l/ 

82) 

1.  Carbon  Monoxide  (7/1/82) 

2.  Nitrogen  Oxides  (7/1/82) 

3.  Sulfur  Dioxide  (7/1/82) 

4.  Ozone  (7/1/82) 

5.  Total  Suspended  Particulates  (TSP)  (7/1/ 
82) 

6.  Lead  (7/1/82) 

C.  Air  Monitoring  Network  (7/1  /82) 

1.  Network  Description  (7/1/82) 

2.  Station  Designations  (7/1/82) 

3.  Air  Quality  Monitoring  Procedures  (7/1/ 
82] 

4.  Ambient  Sampling  for  Specific  Pollutants 
(7/1/82) 

E.  Annual  Review  (7/1/82) 

Volume  III.  Appendices 

Section  II.    State  Air  Quality  Control 
Program 

II.A.  State  Air  Statutes,  except  Section 

46.03.170  (11/15/83) 
State  Attorney  General  Opinions  on  Legal 

Authority— (2/29/72,  2/29/80) 
Title  18    Environmental  Conservation, 

Chapter  50.  Air  Quality  Control  (10/30/ 

83),  (6/7/87) 
TITLE  18    Environmental  Conservation, 

Chapter  52  Emissions  Inspections  and 

Maintenance  Requirements  for  Motor 

Vehicles  (5/19/85),  (6/2/88) 
U.B.  Municipality  of  Anchorage/Cook  Inlet 

ADEC  Agreements  (11/15/83) 
II.C.  Fairbanks  North  Star  Borough 

Ordinances,  except  Section  8.04.070/ 

FNSB  &  ADEC  Agreements  (11/15/83) 

Section  III.    Areawide  Pollutant  Control 
Program 

III.B,3-a  Anchorage  Graphs  of  Highest  and 

Second  Highest  CO  readings  for  Each 

Site  (11/15/83) 
III.B.5-a    Anchorage  Traffic  Improvements 

(11/15/83) 
III.B.5-b    Anchorage  Contingency  Plan  (11/ 

15/83) 
III.B.5-C    Anchorage  Transit  Ridership  (11/ 

15/83) 
IIl.B.8-a    Anchorage  Graphs  of  Projected  CO 

Concentrations  for  Each  Site  (11/15/33) 
III.G    Ordinance  of  the  City  and  Borough  of 

juneau  (10/6/83) 
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III.H    Support  Documents  for  Lead  Plan  (11/ 
15/83) 

Section  IV.    Point  Source  Control  Program 

IV.l  PSD  Area  Classification  and 
Reclassirications  (11/15/83] 

A.  Class  I  Area  Boundaries  (11/15/83) 

B.  Areas  Protected  from  Visibility 

Degradation  (11/15/83) 

C.  Reclassification  (11/15/83) 

1.  Limitations  on  PSD  Reclassification  (11/ 
15/83) 

2.  PSD  Reclassification  Procedures  (11/15/ 
83) 

IV.2    Compliance  Assurance  (11/15/83) 
IV.3    Testing  Procedures  (11/15/83) 

Section  V.    Ambient  Air  Monitoring 

ADEC  Ambient  Analysis  Procedures  (11/15/ 

S3) 
[FR  Doc.  89-17737  Filed  7-28-89;  8:45am| 
BNJJNO  COW  tSeO-SO-M 


40  CFR  Parts  52  and  81 

(FRL-3621-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Missouri- 
Approval  of  Missouri's  PMio  State 
Implementation  Plan  (SIP) 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  This  rulemaking  takes  fmal 
action  to  approve  Missouri's  PMio  SIP. 
Missouri  developed  a  PMio  SIP  in 
response  to  EPA's  1987  promulgation  of 
a  new  ambient  air  quality  standard  for 
particulate  matter.  The  new  standard 
includes  only  those  particles  nominally 
smaller  than  10  micrometers  (PMio).  The 
particulate  emission  control  regulations 
presently  contained  in  Missouri's 
approved  SIP  are  not  altered  by  this 
action  because  there  is  a  high 
probability  that  all  areas  of  the  state  are 
presently  attaining  the  PMio  air  quality 
standard  without  additional  particulate 
matter  controls. 

This  rulemaking  also  redesignates 
certain  areas  of  Missouri  from 
nonattainment  for  total  suspended 
particulates  (TSP)  to  unclassifiable. 
EFFECTIVE  DATE:  This  action  will 
become  effective  on  September  29.1989 
unless  notice  is  received  by  August  30, 
1989  that  someone  wishes  to  submit 
adverse  or  critical  comments.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at: 


Environmental  Protaction  Agency, 
Region  VII.  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101 

Missouri  Department  of  Natural 
Resources,  Air  Pollution  Control 
Program,  Jefferson  State  Office 
Building,  205  Jefferson  Street. 
Jefferson  City,  Missouri  65101 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dewayne  E.  Durst  at  (913)  236-2893  (FTS 

757-2893). 

SUPPLE'mENTARY  INFORMATION: 

Background  I 

On  July  1,  1987  (ffi  FR  24634),  EPA 
promulgated  a  new  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
particulate  matter.  The  new  standard 
applies  only  to  particles  with  a  nominal 
aerodynamic  diameter  of  10 
micrometers  or  less  (PMio).  The  new 
standard  replaces  total  suspended 
particulates  (TSP)  as  an  ambient  air 
quality  standard. 

In  order  for  states  to  regulate  PMio,  . 
they  must  make  certain  changes  in  their 
rules  and  regulations  and  in  the  SIPs. 
The  changes  to  the  rules  and  the  SIP 
must  ensure  that  the  PMio  NAAQS  are 
attained  and  niaintained;  that  new  and 
modified  sources  which  emit  PMio  are 
reviewed;  that  PMio  is  one  of  the 
pollutants  to  trigger  alert,  warning,  and 
emergency  actions:  and  that  the  state's 
monitoring  network  be  designed  to 
include  PMio  monitors.  These  changes 
must  be  made  regardless  of  the  existing 
levels  of  PMio  in  any  area  of  the  state. 

Where  existing  TBP  and  PMio 
monitoring  data  indicate  there  is  a  high 
probability  that  PMio  standards  are 
being  exceeded  in  an  area,  a  control 
strategy  is  required  to  show  how  PMio 
emissions  will  be  reduced  to  provide  for 
attainment  and  maintenance  of  the  PMio 
NAAQS.  This  is  called  a  group  I  area.  If 
the  existing  data  show  there  is  a  lower 
probability  that  P\(o  standards  are 
being  exceeded  in  an  area,  the  states  are 
required  to  commit  to  perform 
additional  PMiolO  monitoring  in  that 
area  and  to  prepare  a  control  strategy  if 
the  data  show  with  certainty  that  the 
standards  are  being  exceeded.  This  is 
called  a  group  II  arta.  The  commitments 
must  be  submitted  In  the  form  of  a  SIP 
revision  and  are  termed  a  "committal" 
SIP. 

If  available  particulate  matter  data 
indicate  the  PMio  air  quality  is  better 
than  the  standards.  EPA  presumes  that 
the  existing  SIP  is  adequate  to 
demonstrate  attainment  and 
maintenance  of  ths  PMio  standards.  This 
is  termed  a  group  III  area. 


The  regulations  call  for  the  PMio  SIPs 
to  be  submitted  nine  months  after  the 
federal  PMio  regulations  went  into  effect 
on  July  31, 1987.  However,  because  of 
the  burdensome  administrative 
requirements  for  adoption  of  rules  in 
some  states,  they  were  given  some 
flexibility  in  the  scheduling  of  their  PMio 
SIP  submissions. 

PMio  Attainment  Status  in  Missouri 

Based  upon  existing  TSP  and  PMio  air 
quality  data,  there  are  no  areas  in 
Missouri  where  the  PMw  standards  are 
likely  to  be  exceeded.  Thus,  the  entire 
state  of  Missouri  has  been  placed  in  the 
group  III  PMio  category.  Therefore, 
based  on  available  data  and  in 
accordance  with  the  Clean  Air  Act  and 
EPA  regulations,  Missouri  must  meet  the 
following  requirements  in  order  for  EPA 
to  approve  its  SIP  for  PMio:  (1)  Adopt 
acceptable  revisions  to  its 
preconstruction  review  rules,  (2)  revise 
the  emergency  episode  rules  to 
incorporate  PMio.  and  (3)  revise  the  air 
quality  monitoring  plan  to  provide  for 
sampling  of  PMio  in  ambient  air. 

Missouri's  PMio  SIP  Submittal 

Missouri  developed  its  PMio  SIP  in 
three  separate  parts.  These  were:  (1) 
Revisions  to  the  air  quality  monitoring 
plan,  (2)  revisions  to  the  Missouri  rules 
to  incorporate  PMio  in  the  following  . 
provisions:  air  quality  standards, 
definitions,  reference  methods  for 
ambient  sampling,  permit  rules,  and 
emergency  episode  plans,  and  (3)  a 
separate  narrative  SIP  revision  which 
explains  the  entire  process  for  regulating 
PMio  in  Missouri.  Separate  hearings 
were  held  for  each  of  the  three  parts 
described  above.  The  hearing  on  the  air 
monitoring  plan  was  held  March  17, 
1988,  and  the  plan  was  submitted  to  EPA 
on  March  29, 1988.  The  hearing  on  the 
amendments  to  the  Missouri 
administrative  rules  was  held  February 
18, 1988;  the  rules  became  effective  April 
28, 1988;  and  they  were  submitted  to 
EPA  on  May  12, 1988.  The  hearing  on  the 
narrative  plan  was  held  May  19, 1988, 
and  it  was  submitted  to  EPA  on  June  15, 
1988. 

Review  of  the  Missouri  PMio  Submittal 

The  Missouri  submittal  has  been 
reviewed  to  determine  if  it  meets  the 
requirements  of  the  Clean  Air  Act,  EPA 
regulations,  and  applicable  policies.  The 
regulations  most  pertinent  to  this 
rulemaking  are  found  in  the  July  1. 1987. 
Federal  Register  (52  FR  24672).  The  Juiy 
1, 1987,  regulation  is  supplemented  with 
EPA  policy  contained  in  a  PMio  SIP 
Development  Guideline  {EPA-450/2-66- 
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001)  dated  July  1987  with  a  supplement 
dated  June  1988. 

The  state  of  Missouri  held  three  public 
hearings  as  described  above  on  the 
various  portions  of  its  PMio  SIP 
submittal.  Comments  on  the  proposed 
rules  are  summarized  and  state 
responses  provided  in  the  Missouri 
Register  of  April  18, 1988.  where  the 
final  rule  is  printed.  Certifications  that 
the  hearings  took  place  were  submitted 
with  each  portion  of  the  PMio  SIP. 

The  state  resources  needed  to 
implement  the  PMio  SIP  for  Missouri  are 
contained  in  the  annual  State/EPA 
Aareement  (SEA)  signed  by  the  Director 
of  the  Missouri  Department  of  Natural 
Resources  and  the  Regional 
Administrator  of  EPA  Region  VII. 
Because  there  are  no  group  I  areas  in 
Missouri,  implementation  of  the  PMio 
SIP  will  not  involve  a  new  control 
strategy  for  particulate  matter  in  the 
state.  Rather,  it  will  involve  continued 
enforcement  of  existing  particulate 
matter  emission  regulations,  review  of 
new  sources  for  PMio  and  TSP,  and 
operation  of  air  monitoring  network 
composed  of  both  TSP  and  PMio 
monitors.  All  of  these  activities  are 
covered  in  the  SEA. 

Missouri  followed  legal  notice 
requirements  when  announcing  the 
public  hearings  on  various  portions  of 
the  PMio  SIP.  Local  control  agencies, 
adjoining  states.  EPA,  local  planning 
agencies,  elected  officials,  and  the 
public  were  officially  notified  of  the 
PMio  hearing.  No  significant  new 
planning  requirements  are  involved  in 
the  PMio  SIP  development  or  in  its 
implementation  in  Missouri  and. 
therefore,  this  revision  imposed  no  new 
requirements  under  subpart  M  of  40  CFR 
Part  51.  Intergovernmental  consultation. 

Missouri  rule  10  CSR  10-6.110 
provides  the  authority  to  require  sources 
to  record  and  submit  information  on 
emissions  of  air  contaminants  in  order 
to  determine  if  the  sources  are  in 
comphance  with  applicable  emission 
regulations.  This  rule  is  presently 
approved  as  part  of  the  Missouri  SIP. 
This  same  rule  also  requires  that 
emission  data  collected  by  the  state 
must  be  made  available  to  the  public. 
The  state  also  has  authority  to  require 
installation  and  maintenance  of 
continuous  emission  monitoring  devices 
and  to  require  reporting  the  data  it 
collects  in  a  specified  format. 

As  a  basis  for  implementing  the  PMio 
requirements  in  Missouri,  the  state 
adopted  PMio  as  an  ambient  air  quality 
standard  in  its  rule  10  CSR  10-6.010.  The 
state  also  adopted  by  reference  EPA 
regulation  40  CFR  Part  50.  Appendix  J. 
Reference  Method  for  the  Determination 
as  PMio  in  the  Atmosphere,  and  40  CFR 


Part  50,  Appendix  K,  Interpretation  of 
the  National  Ambient  Air  Quality 
Standards  for  Particulate  Matter.  State 
adoption  of  air  quality  standards  is  not 
a  requirement  of  the  Clean  Air  Act. 
However,  EPA  is  approving  the  state's 
adoption  of  a  PMio  ambient  air  quality 
standard  because  it  is  an  integral  part  of 
the  state's  plan  to  maintain  the  federal 
standard. 

Missouri  revised  its  definition  of 
particulate  matter  by  adding  two 
subsections,  one  being  TSP  and  the 
other  particulate  matter — 10  micron 
(PMio).  The  subsection  for  TSP 
references  40  CFR  Part  50,  Appendix  B, 
Reference  Method  for  the  Determination 
of  Suspended  Particulates  in  the 
Atmosphere.  The  subsection  for  PMio 
references  40  CFR  Appendix  J.  Thus,  the 
state  has  adopted  rules  which  are 
consistent  with  EPA's  definitions  of 
particulate  matter,  TSP,  and  PMio 

Missouri  did  not  adopt  definitions  for 
particulate  matter  emissions  or  PMio 
emissions.  It  contends  that  its  rules 
make  a  clear  distinction  between 
particulate  matter  and  PMio  in  the 
ambient  air  and  emissions  of  these 
pollutants.  After  reviewing  Missouri 
rule  10  CSR  10-6.060,  Permits  Required, 
and  more  specifically  subsections  (1)(A) 
and  (7)(A),  and  Table  1  of  this  rule.  EPA 
agrees  that  major  new  and  modified 
sources  in  Missouri  must  be  reviewed 
for  particulate  matter  emissions  and 
PMio  emissions. 

The  Missouri  SIP  is  presently 
approved  as  meeting  the  requirements  of 
40  CFR  Part  51  for  review  of  new  and 
modified  sources.  This  includes  all  the 
requirements  of  40  CFR  Subpart  51.165, 
Permit  Requirements,  and  40  CFR 
Subpart  51.166,  Prevention  of  Significant 
Deterioration  of  Air  Quality  (PSD). 

Missouri  revised  its  rule  10  CSR  10- 
6.060,  Permits  Required,  by  adding  TSP 
emissions  and  PMio  emissions  to  the  Ust 
of  pollutants  which  trigger  PSD  review 
of  major  new  and  modified  sources. 
Missouri  requested  that  all  areas  of  the 
state  which  are  presently  designated 
nonattainment  for  TSP  be  redesignated 
to  unclassified.  That  redesignation  is 
part  of  this  rulemaking.  Therefore,  all 
areas  of  the  state  will  either  be 
designated  as  attainment  or  unclassified 
for  TSP,  and  the  PSD  regulations  will 
apply  for  TSP  throughout  the  state. 

The  state  has  exempted  sources  from 
preapplication  monitoring  of  PMio  and 
TSP  if  the  projected  or  existing  ambient 
concentration  of  those  pollutants  are 
less  than  10  p.g/m',  24-hour  average. 

Missouri  rule  10  CSR  10-6.060(5)(B) 
requires  the  installation  of  best 
available  control  technology  for 
particulate  matter  emissions  and  PMiu 
enrtissions  on  each  major  source,  if  the 


source  has  the  potential  to  emit 
significant  amounts  of  those  pollutants. 
The  same  requirements  apply  to  major 
modifications  if  there  would  be  a 
significant  net  emission  increase  at  the 
sources.  The  significance  levels  for  TSP 
and  PMio  are  identified  in  Missouri  rule 
10  CSR  10-6.060,  Subsection  (7)(A). 
Table  1. 

Missouri's  rule  10  CSR  10- 
6.060(3)(A)2.  allows  a  permit  to  be 
issued  to  a  new  or  modified  source  only 
if  the  source  will  not  interfere  with 
attainment  or  maintenance  of  ambient 
air  quality  standards.  This  provision 
satisfies  \he  requirements  of  40  CFR  Part 
51.165(b). 

Missouri  rule  10  CSR  10-6.060(5)(C)3. 
prohibits  major  proposed  sources  and 
modifications  from  causing,  in 
conjunction  with  other  applicable 
emission  increases  or  decreases,  an 
increase  in  TSP  ambient  levels  above 
the  applicable  PSD  increments.  The 
increments  are  contained  in  state  rule  10 
CSR  10-6.060(7)(E),  Table  5.  The  table 
has  been  revised  to  clarify  that  the 
Class  I,  II,  and  III  increments  apply  to 
TSP.  State  rule  10  CSR  10-6.060(8)(H)2. 
has  been  revised  to  clarify  that  the  PSD 
increment  for  sources  impacting  federal 
mandatory  Class  I  areas  can  receive  an 
air  quality  increment  variance  if  the  TSP 
increase  is  consistent  with  40  CFR  Pa  it 
51.166(P)(4).  State  rule  10  CSR  10- 
6.060(8)(H)(2)  as  revised  is  acceptable. 

Missouri  rule  10  CSR  10-6.060(5)(C) 
requires  that  sources  analyze  the 
ambient  air  quality  in  the  area  a  new 
source  would  impact,  and  this  analysis 
would  include  both  PMio  and  TSP 
matter.  This  satisfies  the  requirements 
of  40  CFR  Part  51.155m  (i),  (ii),  and  (iii). 

Emergency  Episode  Plans 

Missouri  revised  its  rule  10  CSR  10- 
6.130,  Controlling  Emissions  During 
Episodes  of  High  Air  Pollution  Potential, 
so  that  the  rule  is  consistent  with  40 
CFR  Fart  51.  Appendix  L.  in  all  respects. 
There  are  no  group  I  PMio  areas  in 
Missouri,  so  new  contingency  plans  for 
emergency  episodes  have  not  been 
developed.  The  state  of  Missouri,  the 
city  of  St.  Louis,  St.  Louis  County,  and 
Kansas  City  developed  contingency 
plans  for  major  sources  in  their 
jurisdictions  in  the  early  1970s.  These 
plans  require  curtailment  of  activities 
which  emit  particulate  matter  during  an 
episode  without  regard  to  the  particle 
size  of  the  material.  The  plans  will  now 
be  activated  by  elevated  levels  of  PMio 
rather  than  TSP.  Requirements  for  PMio 
episode  monitoring  are  contained  in 
Missouri's  revised  monitoring  SIP,  v\h.rh 
is  described  below. 
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Missouri  rule  10  CSR  10-6.130 
contains  provisions  which  require  the 
Director  of  the  Missouri  Air  Program  to 
take  certain  actions  at  the  various 
episode  levels.  These  actions  are 
consistent  with  the  source  curtailment 
Tables  I.  II.  and  III  of  40  CFR  Part  51, 
Appendix  L  Missouri's  PMio  emergency 
episode  plan  is  acceptable. 

After  reviewing  the  Missouri  PMio  SIP 
submission,  it  has  been  determined  that 
it  meets  all  the  requirements  of  the 
CAA,  EPA  regulations,  and  policies  and 
is,  therefore,  approvable  as  part  of  the 
Missouri  SIP.  The  existing  emission 
control  regulations  pertaining  to 
particulate  matter  and  visible  emissions 
are  not  altered  by  this  action,  and  all 
such  regulations  presently  contained  in 
Missouri's  SIP  remain  in  effect. 

EPA  Action:  Missouri's  PMio  SIP  is 
approved.  Specifically,  this  action 
approves  revisions  to  Missouri's  rules  10 
CSR  10-6.010.  Ambient  Air  Quality 
Standards;  10  CSR  10-6.020,  Definitions; 
10  CSR  10-6.040,  Reference  Methods;  10 
CSR  10-6.060,  Permits  Required,  and  10 
CSR  10-6.130,  Controlling  Emissions 
During  Episodes  of  High  Air  Pollution 
Potential.  These  revisions  became 
effective  April  28, 1988. 

Redesignation  of  TSP  Nonattainment 
Areas 

The  final  rulemaking  of  July  1, 1987  (52 
FR  24682).  promulgating  the  PM,o 
standard  discussed  an  area 
redesignation  policy  with  respect  to  TSP. 
The  policy  encouraged  states  to  request 
redesignation  of  TSP  nonattainment 
areas  to  unclassifiable  for  TSP  at  the 
time  they  submit  their  PMio  control 
strategies.  The  rulemaking  stated  that 
when  EPA  approves  the  control  strategy 
as  sufficient  to  attain  and  maintain  the 
PMio  NAAQS,  the  redesignation  will 
also  be  approved.  An  area  designation 
for  TSP  must  be  retained  until  EPA 
promulgates  PMio  increments,  because 
the  PSD  increment  system  for  TSP  must 
be  utilized  until  then.  The  TSP  increment 
system  depends  on  the  existence  of 
section  107  designations.  Once  states 
have  PMio  SIPs  in  place  and  EPA 
promulgates  PMio  increments,  the  TSP 
designations  can  be  eUminated.  No 
other  regulatory  provisions  of  the  Clean 
Air  Act  or  EPA  regulations  are  any 
longer  tied  to  the  TSP  designations,  so 
states  are  not  required  to  justify  their 
TSP  redesignation  requests. 

Missouri  requested  that  all  areas  of 
the  state  which  are  presently  designated 
nonattainment  for  TSP  be  redesignated 
to  unclassified.  This  request  was 
contained  in  section  (4)(d]  of  Missouri's 
PMio  SIP  submittal  on  June  15, 1988. 
Because  there  are  no  group  I  or  group  II 
areas  in  Missouri,  it  is  presumed  that  the 


existing  particulate  matter  SIP  is 
adequate  to  demonstrate  attainment  and 
maintenance  of  the  PMio  standards.  The 
state  has  identified  itj  existing 
particulate  matter  SIP  in  its  submission. 
This  is  essentially  a  listing  of  all  state 
rules  for  controlling  particulate  matter. 
Therefore,  the  existing  SIP  is  deemed 
adequate  to  attain  and  maintain  the 
PMio  air  quality  standards.  Missouri's 
request  to  redesignate  all  TSP 
nonattainment  areas  to  unclassified  is 
acceptable. 

Specifically,  there  are  areas  in  the  city 
of  St.  Louis  and  the  city  of  St.  Joseph 
which  are  presently  designated  primary 
nonattainment  for  TSP.  There  are  also 
areas  of  St.  Louis,  St.  Joseph,  and 
Kansas  City  which  are  designated 
secondary  nonattainment  for  TSP.  All  of 
these  areas  are  hereby  redesignated  to 
unclassified  for  TSP.  These  areas  are 
more  specifically  identified  in  40  CFR 
Part  81,  Subpart  C,  §  81.326. 

EPA  Action:  EPA  approves  Missouri's 
request  to  redesignate  TSP 
nonattainment  areas  to  unclassifiable. 

PMio  Monitoring 

Missouri's  monitoring  SIP  was 
originally  approved  by  EPA  in 
September  1984  as  meeting  the 
requirements  of  40  CFR  58.20.  For  the 
most  part,  the  monitoring  SIP  is  generic 
and  does  not  contain  references  to  any 
of  the  criteria  pollutants.  However,  the 
monitoring  SIP  was  revised  to  substitute 
PMio  or  particulate  matter  for  those 
instances  where  TSP  was  mentioned  in 
the  originally  approved  plan.  The 
revisions  made  in  the  Missouri 
monitoring  SIP  are  acceptable. 

EPA  Action:  EPA  approves  Missouri's 
Air  Quality  Monitoring  Plan  (revised 
1988). 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
September  29, 1989  unless,  within  30 
days  of  its  publication,  notice  is 
received  that  adverse  or  critical 
comments  will  be  submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  September 
29. 1989. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 


request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  5  U.S.C.  605(b),  1  certify  that 
this  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Act.  as 
amended,  petitions  for  jiidicial  review  of 
this  action  must  be  filed  in  the  United 
State  Court  of  Appeals  for  the 
appropriate  circuit  by  September  29, 
1989.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  | 

40  CFR  Part  52 

Air  pollution  control.  Ihcorporation  by 
reference,  and  Particulate  matter. 


40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  lor  the  state  of 
Missouri  was  approved  by  the  Director  of  the 
Federal  Register  on  [uly  1. 1982. 

Date:  July  11, 1989. 

Morris  Kay. 

Regional  Administrator. 

PART  52— [AMENDED] 

40  CFR  Part  52  is  amended  as  follows: 

Subpart  AA— Missouri 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1320  is  amended  by 
adding  a  new  paragraph  (c)(66]  to  read 
as  follows: 

§  52. 1 320    Identification  of  plan. 

***** 

(c)  *  *  * 

(66)  The  Missouri  Department  of 
Natural  Resources  submitted  revisions 
to  its  state  implementation  plan  to 
incorporate  PMio  on  March  29. 1988, 
May  12. 1988,  and  June  15. 1988. 
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(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  following 
Missouri  air  pollution  rules: 
10  CSR  10-6.010    Ambient  Air  Quality 

Standards 
10  CSR  10-6.020    Definitions 
10  CSR  10-6.040    Reference  Methods 
10  CSR  ia-6.060    Permits  Required 
10  CSR  10-6.130    Controlling  Emissions 


During  Episodes  of  High  Air  Pollution 
Potential 

These  rules  were  published  in  the 
Missouri  Register  on  April  18,  1968, 
and  became  effective  April  28, 1988. 
(ii)  Additional  material 
(A)  A  revision  to  the  Missouri 
Monitoring  Plan  was  submitted  March 
29, 1988. 


(B)  A  narrative  description  of  the  PMio 
SIP  for  the  state  of  Missouri  was 
submitted  June  15, 1988. 

§52.1332    [Aniended] 

3.  The  table  in  §  52.1332.  Attainment 
dates  for  national  standards  is  revised 
to  read  as  follows: 
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w  ^JS'  ^""-^  MbiBCit  to  plan  requirements  and  attainment  dates  astablistied  under  section  110(a)(2)(A)  prior  to  tt>e  1977  Clean  Air  Act  Amendments  remain 
oDirgated  to  compty  witn  tfi«e  requirements  by  ttie  earlier  deadlines.  Ttie  earlier  attainment  dates  are  set  out  at  40  CFR  Part  52  (1978)  6  52  1332 
rof.i^.  '^^^D  n  *'°i*».*'-'P's,*"^  attainment  dates  after  July  1975  have  new  attainment  dates  under  the  1977  Clear  Air  Act  Amendments.  The  reader  is 
re'erred  to  40  CFR  Part  81  tor  identification  ot  ttve  designated  areas  under  section  107(d)  of  the  Act 

a.  Jufy  1975.  * 

b.  December  31,  1982. 

c.  December  31,  1987. 

d.  Air  quality  levels  presentty  below  secondary  standards. 

e  Secondary  standard  attainment  date  to  be  determined  by  secondary  attainment  plaa 


PART  81— [AMENDED] 

Part  81  of  Chapter  l.  Title  40 

40  CFR  Part  81,  Chapter  C,  is  amended 
as  follows: 


Subpart  C— Missouri 

1.  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 


§81.326    [Amended] 

2.  Section  81.326.  Missouri,  is 
amended  by  revising  the  first  three 
entries  in  the  status  designation  table 
for  TSP  to  read  as  follows: 


Missouri— TSP 


Designated  area 


Does  not  meet 

primary 

standards 


Does  not  meet 
secondary 
standards 


Cannot  be 
classified 


Better  than 

national 

standards 


St.  Louis  ACX;R  (070): 

St  Louis  (an  area  extending  west  about  2  miles  from  the  Mississippi  River,  north  to  near 

1-270  and  south  to  about  1  ntite  beyond  the  city  limits x 

Remainder  of  the  city  of  St  Louis _ _        _.....     ......."!  ..1 x 

Remainder  of  AQCR "  , ~ " '^ 

Kansas  City  AQCR  (094):  " " ~   '" 

Kansas  City  (an  area  extending  approximatety  from  the  Kansas  state  line  east  along  Red 
Bridge  Road  and  115th  Street  to  Missouri  Highway  291,  then  north  to  1-70,  east  to 
Missouri  Highway  7,  north  to  US.  Highway  24  west  to  Missouri  Highway  291,  north  to 
Missouri  Highway  152,  west  to  Missouri  Highway  9,  south  to  U.S.  Highway  FF,  and  due 

south  to  the  state  Mne) ..._ ^ 

St  Joseph:  Within  city  limits _ _ "].  ^'^"''""'"'"''. ""'""" x 


(FR  Doc.  89-17736  Filed  7-28-89  8:45  am) 
DILLING  CODE  eS«0-SO-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

48  CFR  Part  303 

Procurement  Integrity 

agency:  Office  of  the  Secretary.  HHS. 


ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Office  of  the  Secretary. 
Department  of  Health  and  Human 
Services  is  amending  its  acquisition 
regulation  to  implement  Procurement 
Integrity,  section  6  of  the  Office  of 
Federal  Procurement  Policy  (OFPP)  Act 
Amendments  of  1988.  Pub.  L  100-679 
and  the  Federal  Acquisition  Regulation 
(FAR)  coverage  at  FAR  3.104. 

dates:  Effective  Date:  July  31, 1989. 


Comment  Date:  Comments  must  be 
received  by  September  14, 1989. 

ADDRESS:  Any  person  or  organization 
wishing  to  submit  data,  views,  or 
comments  pertaining  to  the  interim  rule 
may  do  so  by  filing  them  with  Norman 
Audi,  Division  of  Acquisition  Policy. 
OAGM-OMAC-OASMB,  Room  51 7D. 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SVV.. 
Washington.  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  Audi.  (202)  245-0326. 


BEST  COPY  AVAILABLE 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  FAR  was  amended  by  FAC  84-47 
to  implement  section  6  of  the  OFPP  Act 
Amendments  of  1988,  54  FR  20488.  The 
FAR  was  amended  on  May  23, 1989,  54 
FR  22282,  to  delay  the  implementation 
date  until  July  16, 1989.  The  Act 
prohibits  certain  activities  by  competing 
contractors  and  Government 
procurement  officials  during  the  conduct 
of  a  Federal  agency  procurement.  In 
general,  these  prohibited  activities 
involve  soliciting  or  discussing  post- 
Government  employment,  offering  or 
accepting  a  gratuity,  or  soliciting  or 
disclosing  proprietary  or  source 
selection  information.  The  Act  also 
contains  certification  and  disclosure 
provisions  for  both  contractors  and 
Government  officials,  imposes  post- 
employment  restrictions  on  Government 
ofHcials  and  employees,  and  provides 
for  criminal,  civil,  administrative,  and 
contractual  penalties  for  violations  of 
the  Act. 

This  interim  rule  provides  guidance  to 
the  Department's  managers  on  internal 
requirements  which  are  necessary  to 
implement  the  law  and  FAR  regulation 
on  Procurement  Integrity.  It  also 
provides  the  public  with  the 
Department's  procedures  in  reviewing 
and  resolving  alleged  violations  of  the 
Act. 

B.  Determination  To  Issue  Interim 
Regulation 

A  determination  has  been  made  to 
issue  this  regulation  as  an  interim  rule. 
This  action  is  necessary  to  implement 
the  FAR  interim  rule  for  immediate  use 
by  Department  of  Health  and  Human 
Services  personnel.  However,  pursuant 
to  Pub.  L.  98-577  and  FAR  1.501,  public 
comments  in  response  to  this  interim 
rule  will  be  considered  in  formulating  a 
final  rule. 

C.  Regulatory  Flexibility  Act 

This  interim  rule  is  not  a  major  rule 
for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981.  As  required 
by  the  Regulatory  Flexibility  Act,  it  is 
hereby  certified  that  this  interim  rule 
will  not  have  a  significant  impact  on 
small  business  entities. 

D.  Paperwork  Reduction  Act 

This  document  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

The  provisions  of  this  interim  rule  will 
be  issued  under  5  U.S.C.  301;  40  U.S.C. 
486(c). 


List  of  Subjects  in  48  CFR  Part  303 

Government  procurement. 

48  CFR  Chapter  3  is  amended  in  the 
manner  set  forth  below. 

Dated:  July  24. 1989. 
Kevin  E.  Moley. 

Assistant  Secretary  for  Management  and 
Budget. 

As  indicated  in  the  preamble,  Chapter 
3  of  Title  48,  Code  of  Federal 
Regulations,  is  amended  as  shown. 

PART  303— [AMENDED] 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  40  U.S.C.  486(c). 

2.  In  the  table  of  contents,  section 
303.104  and  sections  303.104-4  through 
303.104-12  are  added  to  Subpart  303.1  to 
read  as  follows: 

Sec.  I 

303.104    Procurement  integrity. 

303.104-4    Definitions. 

303.104-5    Disclosure  of  proprietary  and 

source  selection  information. 
303.104-6    Restrictions  on  Government 

offlcials,  employees,  and  consultants. 
303.104-9    Certificatioa  requirements. 
303.104-11    Processing  violations  or  possible 

violations. 
303.104-12    Ethics  program  training 

requirements. 

303.104    Procurement  integrity. 

303.104-4    Definltiont. 

(h)(1)  "Procurement  official"  means 
any  individual  who  has  participated 
personally  and  substantially  in  the 
conduct  of  a  procurement.  The  following 
classes  of  employees  may  be  considered 
procurement  officials  depending  on  the 
circumstances  prevmling  in  a  given 
case:  contracting  officers,  contract 
specialists,  contract  administrators, 
procurement  agents,  procurement  clerks, 
cost/price  analysts,  procurement 
analysts,  clerical  support  and 
administrative  personnel,  auditors, 
professional  staff  of  the  Division  of  Cost 
Allocation,  acquisition  review  and 
approval  officials,  contract  clearance 
staff,  board  of  award  members, 
supervisory  procurement  officials,  small 
and  disadvantaged  business  utilization 
specialists,  project  officers,  project 
managers,  program  officials,  officials 
who  provide  special  program  clearances 
and  approvals,  program  managers, 
technical  evaluation  panelists,  peer 
reviewers,  source  selection  evaluation 
board  members,  source  selection 
advisory  council  members,  source 
selection  authorities,  finance  officials, 
and  procurement  lawyers.  Concept  peer 
reviewers  are  not  considered  to  be 
procurement  officials  when  participating 


in  project  concept  reviews  pursuant  to 
42  CFR  52h.lO(a).  However,  concept  peer 
reviewers,  or  other  peer  reviewers,  who 
participate  in  a  project  approach  review 
are  procurement  officials.  When  there  is 
a  question  whether  an  individual  is  a 
procurement  official,  the  activities  of  the 
individual  should  be  analyzed  by  the 
contracting  officer  to  determine  whether 
there  is  both  personal  and  substantial 
involvement  in  a  procurement.  If  there  is 
doubt  in  a  particular  case,  the  doubt 
should  be  resolved  by  including  the 
individual  as  a  procurement  official.  The 
contracting  officer  has  the  authority  to 
decide  who  is  or  who  is  not  a 
procurement  official  in  a  particular  case. 
The  opinion  of  the  Office  of  the  General 
Counsel  (OGC)  should  be  requested 
when  the  contracting  officer  believes  the 
situation  is  particularly  complex  or 
sensitive.  When  the  contracting  officer's 
decision  is  disputed  by  the  individual 
whose  status  as  a  procurement  official 
is  in  question,  the  matter  will  be  referred 
to  the  Principal  Official  Responsible  for 
Acquisition  (PORA)  for  a  final 
determination. 

(k)(l)  "Source  selection  information" 
includes  "derivative  documents"  which 
are  documents  containing  references  to 
or  directly  citing  or  paraphrasing 
proprietary  or  source  selection 
information. 

303. 1 04-5    Disclosure  Of  proprietary  and 
source  selection  Information. 

(a)  The  contracting  officer  or  any 
other  individual  who  prepares,  makes  or 
controls  proprietary,  source  selection 
information,  or  derivative  documents 
shall— 

(1)  Ensure  documents  are  marked  as 
prescribed  in  FAR  3.104--4  (j)  and  (k); 

(2)  Provide  physical  security  for 
documents  in  the  office  environment 
during  and  after  duty  hours;  and 

(3)  Ensure  security  of  interoffice 
mailing  of  documents  by  using  opaque 
envelopes,  double  wrapping  with  more 
than  one  envelope,  and  sealing  of 
envelopes,  as  necessary. 

(b)  Individuals  responsible  for 
preparing  derivative  documents  are 
responsible  for  marking  such  documents 
in  accordance  with  FAR  3.104-5(b). 

(c)  Only  the  contracting  officer  has  the 
authority  to  authorize  individuals,  or 
classes  of  individuals,  access  to 
proprietary  or  source  selection 
information  for  each  procurement 
except  for  paragraph  (d)  of  this  section. 

(d)  The  following  classes  of 
individuals  are  authorized  blanket 
access  to  only  that  source  selection 
information  developed  before  a  request 
for  contract  is  sent  to  the  contract  office. 
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or  to  later  modifications  or  supplements 
to  such  information — 

(1)  The  generators  of  the 
requirements,  including  program, 
scientific,  and  technical  experts 
involved  in  the  development  of  the 
statements  of  work,  specifications, 
evaluation  plans,  budget  estimates,  or 
similar  documents; 

(2)  Reviewing  officials:  and 

(3)  Supervisors  in  the  management 
chain  of  the  individuals  listed  in 
paragraphs  (d)  (1)  and  (2)  of  this  section. 
The  contracting  officer  shall  inlcude  in 
the  contract  file  names  and  functions  of 
any  other  individuals  authorized  access 
to  proprietary  or  source  selection 
information. 

303.104-6    Restrictions  on  Government 
officials,  employees,  and  consultants. 

(b)  Procuremer.t  officials  leaving  the 
Department  will  be  required  to  complete 
the  certification  set  forth  in  Chapter  1- 
90  of  the  General  Administration 
Ntanual  if  Lhat  official  leaves  the 
Department  during  the  conduct  of  a 
procurement  expected  to  result  in  a 
contract  or  modification  in  excess  of 
SIOG.OOO.  The  administrative  officer  will 
forward  a  copy  of  the  certification  to 
each  responsible  contracting  officer  for 
incorporation  into  the  contract  file. 

303.104-9    Certification  requirements. 

(c)  The  contracting  officer  shall 
include  the  contracting  officer 
certification  in  the  contract  file  for  each 
contract  action  over  $100,000.  Including 
the  certificate  in  the  contract  file  shall 
be  considered  notification  to  the  head  of 
the  agency. 

(e)(2)  The  waiver  shall  be  submitted 
to  the  Office  of  Acquisition  and  Grants 
Management  in  the  Office  of 
Management  and  Acquisition,  Office  of 
Management  and  Budget  in  the  Office  of 
the  Secretary  for  review  and  approval 
before  submission  to  the  head  of  the 
agency. 

303.104-1 1    Processing  violations  or 
possible  violations. 

(d)(1)  The  contracting  officer 
determination  that  a  reported  violation 
or  possible  violation  of  the  statutory 
prohibitions  has  no  impact  on  the 
impending  award  or  selection  of  a 
source  must  be  submitted  through 
channels,  along  with  supporting 
documentation,  to  the  PORA  for  review 
and  approval  of  the  determination 
before  award  of  a  contract. 


(2)  The  contracting  officer's 
determination  that  a  reported  violation 
or  possible  violation  of  the  statutory 
prohibitions  has  an  impact  on  the 
pending  award  or  selection  of  a  source 
must  be  referred  through  channels,  along 
with  all  related  information  available,  to 
the  PORA  (if  the  PORA  is  an  SES)  or  to 
another  SES  official  designated  by  the 
OPDIV.  That  individual  will— 

(i)  Refer  the  matter  immediately  to  the 
Office  of  Acquisition  and  Grants 
Management  in  the  Office  of 
Management  and  Acquisition,  Office  of 
Management  and  Budget.  Office  of  the 
Secretary  for  review,  which  office  may 
consult  with  the  Office  of  the  General 
Counsel  and  the  Office  of  the  Inspector 
General,  as  appropriate;  and 

(ii)  Determine  the  action  to  be  taken 
on  the  procurement  in  accordance  with 
FAR  3.104-11  (c)  and  (d). 

(b)  The  individual  in  paragraph  (a)(2) 
of  this  section  acts  as  the  agency  head 
designee  with  respect  to  actions  taken 
under  the  FAR  clause  at  52.203-10. 
Remedies  for  Illegal  or  Improper 
Activity. 

303.104-12    Ettiics  program  training 
requirements. 

(a)  The  Office  of  Acquisition  and 
Grants  Management  in  the  Office  of 
Management  and  Acquisition  (OAGM). 
Office  of  Management  and  Budget  in  the 
Office  of  the  Secretary  is  responsible  for 
developing  a  training  module  which  can 
be  used  by  the  Department's  OPDIVs 
and  Regional  offices  to  train 
procurement  officials.  Upon  receipt  of 
the  module,  each  OPDIV  and  Regional 
Office  must  train  the  procurement 
officials  set  forth  in  303.104-4(h)C!) 
before  they  can  act  as  procurement 
officials. 

(b)  After  the  training  has  been 
completed,  each  procurement  official 
must  sign  the  "Procurement  Official's 
Certificate  of  Procurement  Integrity" 
before  he/she  can  act  as  a  procurement 
official  on  any  procurement.  The 
certificate  shall  be  submitted  to  the 
servicing  personnel  office,  where  the 
certificate  will  be  filed  on  the  lefi  side  of 
the  employee's  Official  Personnel 
Folder.  A  copy  of  the  certificate  shall  be 
provided  to  the  contract  office  which 
shall  maintain  a  list  of  the  procurement 
officials  who  have  signed  the 
certificates. 

(c)  Procurement  officials  who  serve 
multiple  contracting  offices  (such  as 
procurement  lawyers)  shall  submit 


copies  of  their  certificates  to  OAGM 
with  the  originals  being  transmitted  to 
their  servicing  personnel  office.  OAGM 
shall  maintain  a  list  of  such  procurement 
officials  and  inform  cognizant 
contracting  officers  upon  telephonic 
request  whether  particular  individuals 
are  included  on  the  list. 

[FR  Doc  89-17788  Filed  7-28-89;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  602 
[Docket  t4o.  61011-9132] 

Guidelines  for  Fishery  Management 
Plans;  Corrections 

AGENCY:  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  corrections. 

SUMMARY:  This  document  corrects  some 
errors  in  the  final  rule  revising  national 
standard  guidelines  for  fishery 
management  plans  published  July  24, 
1989  (54  FR  30825). 
EFFECTIVE  DATE:  August  23, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  H.  Schaefer,  301-427-2334. 

In  rule  document  89-17017  beginning 
on  pape  30826  in  the  issue  of  July  24. 
1989.  make  the  following  corrections: 

§602.14    [Corrected] 

1.  On  page  30838.  second  column,  in 
§  602.14(b)(1),  line  2  of  that  paragraph 
change  "FCZ"  to  "EEZ". 

Appendix  A  to  Subpart  B  [Corrected] 

2.  In  Appendix  A  to  Subpart  B,  under 
Slc'-dard  2,  page  30843,  second  column, 
part'sraph  (2)(b).  hne  3.  "item  (1)" 
sliou'd  rtad  "item  (a)"  and,  several 

p  rjiTTcphs  below,  in  paragraph  (2)(g), 
line  3.  "liem  (6)"  should  read  "item  (f)". 

3.  Under  Standard  3,  page  30843,  in 
thr  first  full  paragraph  of  the  third 
column,  in  lines  7  and  hnes  10  of  that 
pai  !o,-.iph  change  "FCZ"  to  "EEZ". 

U.ited:  July25.  1939. 
)umes  W.  Bretman, 
Assistant  A  dninistratorfor  Fisheries, 
Natima!  Marine  Fisheries  Service. 
[PR  Doc.  89-17810  File  1  7-28-89;  8:45  am) 
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Proposed  Rules 


Federal   Register 

Vol.  54.  No.  145 
Monday.  July  31.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 

[TB-89-0051 
RIN  0581-AA19 

Tobacco;  Fees  and  Charges  for 
Permissive  Inspection  and  Grading 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  The  Tobacco  Inspection  Act 
requires  the  Seci^tary  to  fix  and  collect 
fees  and  charges  for  the  voluntary 
inspection  and  certification  of  tobacco 
upon  request.  This  proposed  rule  would 
increase  the  fees  and  charges  currently 
in  force  for  permissive  grading  to  reflect 
increased  costs  of  operating  the 
program.  In  addition,  the  fee  structure 
would  be  revised  so  that  all  costs  of  the 
service  would  be  charged  on  an  hourly 
basis.  The  previous  billing  fee  to  users 
consisted  of  an  hourly  rate,  to  which 
travel,  per  diem  and  administrative 
costs  were  added.  Under  the  Act,  fees 
collected  must  cover,  as  nearly  as 
practicable,  the  Department's  costs  for 
performing  the  inspection  service, 
including  administrative  and 
supervisory  costs.  This  increase  does 
not  affect  the  fee  for  the  mandatory 
inspection  of  tobacco  sold  at  designated 
auction  markets. 

DATES:  Comments  are  due  on  or  before 
August  30. 1989. 

ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service  (AMS).  United  States 
Department  of  Agriculture  (USDA), 
Room  502  Annex  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456. 
Comments  will  be  available  for  public 
inspection  at  this  location  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT. 
Director,  Tobacco  Division,  AMS, 
USDA,  Room  502  Armex  Building.  P.O. 


Box  96456,  Washington,  DC  20090-6456. 
Telephone  (202)  447-2567. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  would  increase  the  fees 
and  charges  under  which  permissive 
tobacco  inspection  and  grading  services 
are  provided  to  those  requesting  the 
services.  The  Tobacco  Inspection  Act 
requires  that  permissive  inspections  be 
made  available  to  interested  parties  on 
a  fee  basis  sufficient  to  cover  the  costs 
incurred  by  the  Depirtment  for  the 
inspection  and  certification,  the 
establishment  of  standards,  and  other 
services,  including  administrative  and 
supervisory  costs.  Authority  for  these 
regulations  is  contained  in  the  Tobacco 
Inspection  Act  (7  U.S.C.  511-511q). 

The  current  hourly  fee  schedule  for 
domestic  permissive  inspection  has 
been  in  effect  since  November  4, 1985, 
as  published  in  the  Federal  Register  (50 
FR  45805)  on  November  4, 1985. 

Previously,  users  of  the  service  were 
billed  the  standard  liourly  rate,  plus 
travel  and  administrative  costs.  The 
new  proposed  hourly  fee  would  include 
all  of  the  costs  of  the  program  in  one 
rate  which  would  include  travel,  as  well 
as  the  costs  for  salary  and 
administrative  services.  This  fee 
structure  would  reduce  the  time  and 
costs  of  calculating  charges  by 
eliminating  the  need  to  pro-rate  travel 
expenses  when  inspectors  perform  both 
mandatory  and  permissive  inspections, 
or  permissive  inspections  for  more  than 
one  party,  on  the  same  trip.  The  change 
would  also  make  users'  costs  more 
predictable  for  each  use  of  the  service. 
Past  experience  indicates  that  it  is 
unlikely  that  costs  for  any  user  would  be 
significantly  more  or  less  over  a  season 
than  if  travel  costs  were  billed 
separately. 

The  Department  conducts  a  yearly 
review  of  the  finandal  status  of  this 
program  to  determine  whether  the  fee  is 
sufficient.  As  a  result  of  this  review,  it 
has  been  determined  that  the  present 
fees  are  insufficient  to  cover  the 
Department's  costs.  The  major  factors 
causing  the  need  for  additional  funds 
are  increases  in  Government  salaries, 
travel  allowances  and  administrative 
costs  since  1985.  Therefore,  the 
Department  is  proposing  that  the  base 
hourly  rate  of  $22.30  be  revised  to  read 
"hourly  rate  shall  be  $29.45,"  the 
overtime  rate  of  $26.60  shall  be  "$35.15," 
and  the  Sunday  and  holiday  rate  of 
$33.34  be  "$44.05." 


This  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "nonmajor 
rule"  because  it  does  not  meet  any  of 
the  criteria  established  for  major  rules 
under  the  Executive  Order. 

Additionally,  in  conformance  with  the 
provisions  of  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Few  of  the  entities  which 
would  be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  revenues 
for  the  last  3  years  of  leBs  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
Administrator.  Agricultural  Marketing 
Service,  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  Compliance  with  this 
proposed  rule  would  not  impose 
substantial  direct  economic  costs, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  would  not 
alter  the  market  share  or  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  would  in  no  way 
affect  normal  competition  in  the 
marketplace.  Furthermore,  the 
Department  is  required  by  law  to  fix  and 
collect  fees  and  charges  to  cover  the 
Department's  cost  in  operating  the 
tobacco  inspection  program. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  this 
proposal  may  file  them  with  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Room  502 
Annex  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  not  later 
than  August  30, 1989. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Tobacco. 

Accordingly,  the  Department  proposes 
to  amend  the  regulations  under  the 
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Tobacco  Inspection  Act  contained  in  7 
CFR  Part  29  as  follows: 

PART  29— TOBACCO  INSPECTION 

Subpart  B — Regulations 

1.  The  authority  statement  for  Subpart 
B  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511m  and  511  r. 

2.  Section  29.123  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  29.123    Fees  and  charges. 

»        •        *        •        * 

(b)  Domestic  permissive  inspection 
and  certification.  Fees  and  charges  for 
inspection  at  redrying  plants  and 
receiving  points  shall  comprise  the  cost 
of  salaries,  travel,  per  diem,  and  related 
expenses  to  cover  the  cost  of  performing 
the  service.  Fees  shall  be  for  actual  time 
required  to  render  the  service  calculated 
to  the  nearest  30-minute  period.  The 
hourly  rate  shall  be  $29.45.  The  overtime 
rate  for  service  performed  outside  the 
inspector's  regularly  scheduled  tour  of 
duty  shall  be  $35.15.  The  rate  of  $44.05 
shall  be  charged  for  work  performed  on 
Sundays  and  holidays.  These  same  fees 
or  charges  shall  be  applicable  for 
hogshead,  bale,  case,  or  sample 
inspections. 
***** 

Dated:  July  26. 1909. 
Kenneth  C.  Clayton. 
Acting  Administrator. 
[FR  Doc.  89-17793  Filed  7-28-89;  8:45  am) 
BILUNG  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-CE-13-ADJ 

Alrwortlilness  Directives;  Grob  Werke 
GmbH  &  Company  KG  (Burtchart  Grob) 
Model  Twin  Astir,  Model  Twin  Astir 
Trainer,  Model  G103  Twin  II,  Model 
G103A  Twin  II  Aero  Gliders 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM).      

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Grob  Werke  GmbH 
&  Company  KG  Model  Twin  Astir, 
Model  Twin  Astir  Trainer,  Model  G103 
Twin  II,  Model  G103A  Twin  II  Aero 
Gliders  which  would  require  an 
ultrasonic  inspection  of  both  end  spar 
spigots  for  damage  and  replacement  of 


these  spar  spigots  as  required.  This 
proposal  was  prompted  by  discovery  of 
spigot  fatigue  failure  during  laboratory 
special  load  spectra  fatigue  tests.  The 
proposed  actions  will  preclude  spigot 
failure  and  the  resultant  loss  of  the 
glider. 

DATES:  Comments  must  be  received  on 
or  before  October  30, 1989. 

ADDRESSES:  The  technical  information 
referenced  in  this  NPRM  may  be 
obtained  from  Grob  Systems, 
Incorporated,  Aircraft  Division,  1-75  and 
Airport  Drive,  Bluffton,  Ohio  45817; 
Telephone:  (419)  358-9015.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  89-CE-13- 
AD,  Room  1558,  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Heinz  Hellebrand,  Brussels  Aircraft 
Certification  Staff,  AEU-100,  FAA,  c/o 
American  Embassy,  15  Rue  de  la  Loi 
B1040,  Brussels,  Belgium.  Telephone 
793.21.10  extension  2718;  or  Mr.  James  S. 
Kishi,  ACE-108,  Small  Airplane 
Certification  Directorate,  FAA,  601  East 
Twelfth  Street,  Room  1656.  Kansas  City, 
Missouri  64100;  Telephone:  (816)  426- 
6933. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 


AvailabUity  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
89-CE-13-AD,  Room  1558.  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

Discussion 

Fatigue  tests  on  a  Grob  Werke  GmbH 
Twin  Astir  series  glider  using  a  special 
load  spectra,  produced  spar  spigot 
fatigue  failure  after  approximately 
14,000  simulated  winch  launches.  To 
date,  no  spar  spigots  have  failed  during 
operation.  As  a  result,  Grob  Werke 
GmbH  8t  Co.  KG  issued  service  bulletin 
Technical  Information  TM  315-35,  dated 
June  23, 1988,  which  recommends 
examining  the  spar  spigots  by  the 
ultrasonic  method  and  exchanging  the 
spar  spigots  if  required.  The  Luftfahrt- 
Bundesamt  (LEA),  who  has  the 
responsibility  and  authority  to  maintain 
the  continuing  airworthiness  of  these 
gliders  in  the  Federal  Republic  of 
Germany,  has  classified  Technical 
Information  TM  315-36,  dated  June  23, 
1988,  and  the  actions  recommended 
therein  by  the  manufacturer,  as 
mandatory  to  assure  the  co:.tinued 
airworthiness  of  the  affected  gliders.  On 
gliders  operated  under  the  Federal 
Republic  of  Germany  registration,  this 
action  has  the  same  effect  as  an  AD  on 
gliders  certified  for  operation  in  the 
United  States.  The  FAA  relies  upon  the 
certification  of  LEA  with  FAA  review  of 
pertinent  documentation  in  finding 
compliance  of  the  design  of  these  gliders 
with  the  applicable  United  States 
airworthiness  requirements  and  the 
airworthiness  conformity  of  products  of 
this  type  design  certificated  for 
operation  in  the  United  States.  The  FAA 
has  examined  the  available  information 
related  to  the  issuance  of  Technical 
Information  TM  315-36,  dated  June  23, 
1988,  and  the  mandatory  classification 
of  this  service  bulletin  by  the  LEA. 
Based  on  the  foregoing,  the  FAA 
believes  that  the  condition  addressed  by 
the  above  service  information  is  an 
unsafe  condition  that  may  exist  on  other 
products  of  this  type  design  certificated 
for  operation  in  the  United  States. 
Consequently,  the  proposed  AD  would 
require  the  Model  Twin  Astir,  Model 
Twin  Astir  Trainer,  Model  G103  Twin  II 
and  Model  G103A  Twin  II  ACRO  gliders 
undergo  an  ultrasonic  method  inspection 
of  the  spar  spigots  for  damage  and 
exchange  the  spar  spigots  with  new 
spigots  as  required. 
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The  FAA  has  determined  there  are 
approximately  130  ghders  affected  by 
the  proposed  AD.  The  cost  of  the 
ultrasonic  method  of  inspection  for  spar 
spigot  damage  and  exchanging  the 
spigots  per  the  proposed  AD  is 
estimated  to  be  $1,800  per  glider.  The 
total  cost  is  estimated  to  be  $234,000  to 
the  private  sector.  This  cost  per  glider  is 
less  than  the  threshold  significant  cost 
amount  for  those  small  entities 
operating  one  glider  and  the  FAA  has 
determined,  on  the  basis  of  the  aircraft 
registration  records,  that  less  than  five 
percent  of  the  owners  of  the  affected 
gliders  own  more  than  one  of  the 
affected  gliders  and  may  incur  a  cost 
greater  than  the  significant  amount 
threshold. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Therefore, 
I  certify  that  this  action  (1)  is  not  a 
"major  rule"  under  the  provisions  of 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  FAR  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354[a].  1421  and  1423: 
49  U.S.C.  106(gl  (Revised.  Pub.  L  97-449. 
January  12. 1983):  14  CFR  11.89. 


§39.13    [Amended] 

2.  By  adding  the  following  new  AD: 

Grab  Werke  GMBH  ft  Company  KG 

(BURKHART  GROB):  Applies  to  Models 
Twin  Astir  and  Twin  Astir  Trainer 
(Serial  Numbers  (S/N)  3000  through 
3291):  G103  Twin  II  (S/N  3501  through 
3878,  and  33879  through  34078);  and 
G103A  Twin  II  ACRO  (S/N  3544  through 
34078). 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  preclude  failure  of  the  wing  spar 
spigots,  accomplish  the  following: 

(a)  Within  the  next  COO  takeoffs  after  the 
effective  date  of  this  AD,  inspect  the  wing 
spar  spigots  for  damage  in  accordance  with 
the  ultrasonic  inspectwn  procedures  specified 
in  GROB  WERKE  GmbH  Technical 
Information  TM  315-36,  dated  June  23, 1988. 

(1)  If  damage  is  fouad,  prior  to  further  flight 
remove  and  replace  the  spigot  with  a  Fail- 
Safe  Spigot  using  the  procedures  specified  in 
the  above-referenced  service  information. 

(2)  If  no  damage  is  found,  within  the  next 
500  takeoffs  remove  and  replace  the  spigots 
with  Fail-Safe  Spigots  using  the  procedures 
specified  in  the  abova-referenced  service 
information. 

Note:  Note  5  in  the  Type  Certificate  Data 
Sheet  G39EU  Burkhart  Grob  Model  G103 
Twin  Astir,  Model  G103  Twin  II.  and  Model 
G103A  Twin  II  Aero.  Revision  3,  dated  April 
2, 1984.  states:  1 

Major  airframe  repairs  must  be 
accomplished  at  FAA  certified  repair  stations 
rated  for  composite  construction  of  small 
aircraft,  using  Grob  Werke  repair  methods  for 
the  model  of  interest,  approved  by  the  FAA. 

The  replacement  of  the  wing  spigots  is 
considered  major  airframe  repair. 

(b)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Brussels  Aircraft  Certification  Staff. 
AEU-100,  FAA,  c/o  American  Embassy,  15 
Rue  de  la  Loi  B1040,  Brussels,  Belgium. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents 
referred  to  herein  upon  request  to  Grob 
Systems.  Incorporated.  Aircraft 
Division,  1-75  and  Airport  Drive, 
Bluffton,  Ohio  45817;  or  may  examine 
these  documents  at  the  FAA,  Office  of 
the  Assistant  Chief  Counsel,  Room  1558, 
601  East  12th  Street.  Kansas  City, 
Missouri  64106.       | 

Issued  in  Kansas  City,  Missouri,  on  July  19, 
1989.  1 

Don  C.  ]acobsen. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  89-17766  Filed  7-28-89;  8:45  am) 
BILLING  CODE  4910-13-M 


14  CFR  Part  39 
(Docket  No.  88-ASW-24] 


Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Company  (MDHC) 
Model  369D,  E,  F,  and  FF  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  an  existing  airworthiness 
directive  (AD)  which  requires  an  initial 
inspection,  a  repetitive  pilot's  preflight 
check,  the  removal  of  damaged  parts, 
and  a  repetitive  inspection  of  the  tail 
rotor  transmission/tail  boom  extension 
mounting  studs  on  all  McDonnell 
Douglas  Helicopter  Company  (MDHC) 
Model  369D,  E,  F,  and  FF  helicopters. 
This  proposed  amendment  is  needed  to 
alleviate  an  unduly  burdensome  check 
and  record-keeping  requirement  on  the 
pilot  and  to  update  reference 
information. 

DATES:  Comments  must  be  received  on 
or  before  September  14, 1989. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Fort  Worth.  Texas  76193- 
0007,  or  delivered  in  duplicate  to  Room 
158,  Building  3B,  of  the  Regional  Rules 
Docket  at  the  above  address.  Comments 
must  be  marked:  Docket  No.  88-ASW- 
24.  Comments  may  be  inspected  at  the 
above  location  in  Room  158  between  8 
a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

The  applicable  service  information 
notices  may  be  obtained  from;  MDHC 
Technical  Publications,  Building  543/ 
D214,.  McDonnell  Douglas  Helicopter 
Company,  5000  E.  McDowell  Road, 
Mesa,  Arizona  85205-9797;  telephone 
(602)  891-6484,  or  may  be  examined  in 
the  Regional  Rules  Docket. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Sol  Davis,  Aerospace  Engineer, 
Airframe  Branch,  ANM-123L,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  E.  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (213)  9B8-5233. 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  amendment  by  submitting 
such  written  data,  views,  or  arguments 
as  they  desire.  Communications  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  daplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
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the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Regional  Rules  Docket,  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel.  4400  Blue 
Mound  Road,  Room  158,  Building  3B, 
Fort  Worth,  Texas  76193-0007,  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
Number  88-ASW-24.  The  postcard  will 
be  date/time  stamped  and  returned  to 
the  commenter. 

This  notice  proposes  to  amend 
Amendment  39-5964  (53  FR  30023; 
August  10, 1988),  AD  88-17-09,  which 
currently  requires  a  preflight  check  of 
the  tail  rotor  transmission  installation 
for  security  in  accordance  with  MDHC 
Service  Information  Notices  on  MDHC 
Model  369D,  E,  F.  FF  helicopters.  After 
issuing  Amendment  39-5964.  the  FAA 
has  determined  that  (1)  performing  the 
preflight  check  of  the  tail  rotor 
transmission  installation  and  recording 
the  entry  as  required  by  §  43.9  prior  to 
each  flight,  has  placed  an  unnecessary 
burden  on  the  pilot;  (2)  that  properly 
torqued  studs  are  highly  unlikely  to 
loosen  significantly  in  such  short 
periods  of  time;  and  (3)  less  frequent 
checks  are  warranted  without  affecting 
the  level  of  safety.  Therefore,  the  FAA  is 
proposing  to  amend  Amendment  39- 
5964  by  reducing  the  frequency  of  the 
checks  to  intervals  of  25  hours'  time  in 
service  on  MDHC  Model  369D,  E.  F,  FF 
helicopters. 

This  notice  also  proposes  to  update 
the  address  in  the  incorporation  by 
reference  paragraph.  The  incorporation 
by  reference  of  MDHC  Service 
Informatin  Notice  (SIN)  DN-151/EN-39/ 
FN-2,  dated  October  10. 1987.  was 
previously  approved  by  the  Director  of 
the  Federal  Register  as  of  August  10. 
1988. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposed  rule  will  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  is  relieving  in 
nature  and  imposes  no  additional 
burden  on  any  person.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal;  and  (4)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.85. 

§39.13    [Amended! 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-5964  (53  FR 
30023;  August  10, 1988),  AD  88-17-09,  by 
revising  paragraph  (a)(2)  and  (b)(2);  and 
by  revising  the  address  of  MDHC  in  the 
incorporation  by  reference  paragraph 
that  follows  paragraph  (d). 

McDonnell  Douglas  Helicopter  Company 
(MDHC)  (Hughes  Helicopters,  Inc.): 
Applies  to  Model  369  D,  E,  F,  and  FF 
helicopters,  certificated  in  any  category, 
which  have  tall  rotor  transmission/tail 
boom  extension  mounting  studs  Part 
Number  (P/N)  MS51992A803-13  or  -14 
installed.  (Docket  No.  88-ASW-24) 

***** 

(a)  *  •  • 

(2)  Within  the  next  25  hours'  time  in  service 
after  the  effective  date  of  this  amended  AD, 
and  at  intervals  not  to  exceed  25  hours'  time 
in  service  from  tlie  last  check,  conduct  a 
check  for  security  in  accordance  with  MDIIC 
SIN  DN-151/EN-39/FN-28,  Part  II,  paragraph 


a,  dated  October  10, 1987.  The  checks 
required  by  this  paragraph  may  be  performed 
by  the  pilot  and  must  be  recorded  in 
accordance  with  FAR  5  43.9. 

«  •  *  *  « 

(b)  •  *  • 

(b)  Within  the  next  25  hours'  time  in 
service  after  the  effective  date  of  this 
amended  AD,  and  at  intervals  not  to  exceed 
25  hours'  time  in  service  from  the  last  check, 
conduct  a  check  of  the  fail  boom  extension 
installation  for  security  in  accordance  with 
MDHC  SIN  D.N-151/EN-39/FN-28,  Part  II, 
paragraph  a.  dated  October  10, 1987.  The 
checks  required  by  this  paragraph  may  be 
performed  by  the  pilot  and  must  be  recorded 
in  accordance  with  FAR  |  43.9. 

These  inspections  and  procedures 
shall  be  done  in  accordance  with  MDHC 
Mandatory  SIN  DN-151/EN-39/FN-28. 
dated  October  10. 1987.  These 
documents  may  be  obtained  from 
MDHC  Technical  Publications,  Building 
543/D214.  McDonnell  Douglas 
Helicopter  Company,  5000  E.  McDowell 
Road,  Mesa,  Arizona  85205-9797, 
telephone  (602)  891-6484.  A  copy  may 
also  be  inspected  at  the  Office  of  the 
Assistance  Chief  Counsel,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Room  158,  Building  3B, 
Fort  Worth,  Texas,  or  at  the  Office  of 
the  Federal  Register,  1100  L  Street  NW., 
Room  8401,  Washington,  DC. 

Issued  in  Fort  Worth,  Texas,  on  July  19. 
1989. 

John  J.  Shapley, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  89-17768  Filed  7-28-89:  8:45  am) 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  89-ASW-23] 

Airworthiness  Directives;  Tracer 
Aerospace,  Inc.,  TA-7800  Omega/VLF 
Navigation  Systems  Computers  With 
Certain  Receiver  Processor  Units 
(RPU)  Installed  in,  but  Not  Umited  to, 
the  Following:  Boeing  Models  707.  727, 
and  737;  McDonnell  Douglas  MD-80, 
DC-8,  DC-9;  Lockheed  Models  L-382, 
Jetetar  1329;  Beech  Model  200;  Cessna 
Model  441;  Avions  Marcel  Dassault 
Model  50;  Piper  Model  PA-42;  Hawker 
Siddeley  Model  HS-125;  Fairchild 
Sweartngen  SA226T(B);  North 
American  Rockwell  Model  NA-265,  and 
General  Dynamics  Model  22  (Convair 
880) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM]. 
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summary:  This  notice  proposes  to  adopt 
an  airworthiness  directive  (AD)  that 
would  require  replacement  of  certain 
Tracor  Aerospace.  Inc.,  Navigation 
Systems  software  on  various  small  and 
large  airplanes.  The  proposed  AD  is 
needed  to  prevent  serious  navigation 
errors  which  could  cause  loss  of  an 
aircraft. 

dates:  Comments  must  be  received  on 
or  before  September  14, 1989. 
AODRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Office  of 
the  Assistant  Chief  Counsel,  FAA.  4400 
Blue  Mound  Road,  Room  158,  Building 
3B,  Fort  Worth,  Texas  76193-0007,  or 
delivered  in  duplicate  to  Room  158  of 
the  Regional  Rules  Docket  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  89-ASW-23.  Comments  may 
be  inspected  at  the  above  location  in 
Room  158  between  8  a.m.  and  4  p.m. 
weekdays  except  Federal  holidays. 

llie  applicable  service  bulletin  may 
be  obtained  from:  Manager,  Technical 
Services,  Tracor  Aerospace,  Inc.,  6500 
Tracor  Lane,  Austin,  Texas  78725-2070, 
or  may  be  examined  in  the  Regional 
Rules  Docket. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Thomas  S.  Donnelly,  Federal 

Aviation  Administration,  Special 

Programs  Office,  ASW-192,  Fort  Worth. 

Texs  76193-0190;  telephone  (817)  624- 

5189. 

SUPPIXMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  re^latory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above. 
Communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  any  final 
action  is  taken  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Federal  Aviation  Administration, 
Regional  Rules  Docket,  Office  of  the 
Assistant  Chief  Counsel,  4400  Blue 
Mound  Road,  Room  158,  Building  3B, 
Fort  Worth.  TX,  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  the 
proposed  AD,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
iicknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  seif-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
Number  89-AWS-23.  The  postcard  will 
be  date/ time  stamped  and  returned  to 
the  commenter. 

The  FAA  has  recently  received  a 
report  of  a  DC-8  aircraft  being  operated 
by  an  air  carrier  experiencing  a  course 
deviation  by  as  much  as  approximately 
300  miles  to  the  North  while  en  route  to 
Honolulu  from  Los  Angeles.  This 
navigation  error  was  determined  to  have 
been  caused  by  failure  of  the  Tracor 
Aerospace,  Inc.,  TA-7800  Omega 
Navigation  System  software  to 
recognize  a  weak  Great  Britain  (GBR) 
radio  signal.  This  software  anomaly 
allowed  the  system  to  operate  in  the 
Dead  Reckoning  Mode  without  the 
required  annunciation  to  the  flightcrew. 

Since  this  condition  is  likely  to  exist 
on  other  airplanes  equipped  with  the 
same  systems,  the  proposed  AD  would 
require  the  installation  of  a  placard 
prohibiting  use  of  the  GBR  radio  station 
until  the  defective  software  can  be 
exchanged  on  airplanes  equipped  with 
Tracor  TA-7800  Omega/VLF  Navigation 
Systems  incorporating  software  program 
851001  or  851002. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
will  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  167 
airplanes  of  various  types  in  the  world 
fleet.  It  is  estimated  that  150  airplanes  of 
U.S.  Registry  would  be  affected  by  this 
AD;  that  it  would  take  approximately  1 
manhour  per  airplane  to  accomplish  the 
required  actions;  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  Operators  is 
estimated  to  be  $6,000.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  if 
promulgated,  would  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  critiera  of  the 
Regulatory  Flexibility  Act.  A  copy  of  the 
draft  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket.  A 


copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of~ 
the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a]  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CPR  11.85. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

Tracor  Aerospace,  Incorporated:  Applies  to 
TA-7800  Omega/VLF  Navigation 
Systems,  with  receiver  processor  unit 
(RPU)  Part  Numbers  (P/N)  138000-7004. 
-7007,  -7017,  -7114,  -7115,  -7117,  -7124. 
-7125.  -7127,  -7204.  -7224.  -7227,  and 
-7247  with  software  program  No.  851001 
or  851002  installed  in,  but  not  limited  to, 
the  following  airplanes  by  certain 
Supplemental  Type  Certificates  (SIC): 
Boeing  Models  707,  727.  and  737; 
McDonnell  Douglas  MD-BO,  DC-8,  Dc-9: 
Lockheed  Models  L-382.  Jetstar  1329; 
Beech  Model  200:  Cessna  Model  441: 
Avions  Marcel  Dassault  Model  50:  Piper 
Model  PA-42;  Hawker  Siddeley  Model 
HS-125;  Fairchild  Swe»ringen  Sa226T(B); 
North  American  Rockwell  Model  N.'V- 
265,  and  General  Dynamics  Model  22 
(Convair  880).  (Docket  No,  89-ASW-23) 

Compliance  required  as  indicated,  unless 
already  accomplished. 

To  prevent  navigation  errors  when  using 
the  Great  Britain  (GBR)  radio  station,  which 
cuuld  result  in  loss  of  the  aircraft,  accomplish 
the  following: 

(a)  Within  the  next  10  hours'  time  in 
service,  accomplish  the  following: 

(1)  Fabricate  a  placard  with  the  words, 
"DESELECT  58  PRIOR  TO  EACH  FLIGHT" 
using  letters  0.125  inches  hjgh  or  greater,  or 
use  the  placard  supplied  by  Tracor 
Aerospace  in  Service  Bulletin  (SB)  138000-00- 
01.  dated  January  24, 1989.  Mount  this  placard 
on  the  uppermost  part  of  each  TA-7800 
Omega/VLF  Navigation  Control  Display  Unit 
(CDU). 

(2)  Thereafter,  prior  to  each  flight  and  until 
the  TA-7800  software  Program  No.  851001  or 
851002  is  replaced  as  described  in  paragraph 
(b),  deactivate  the  GVR  VLF  radio  station  by 
deselecting  58  as  follows: 

(i)  Turn  the  CDU  function  select  switch  to 
the  TEST  position. 

(ii)  Press  the  CLR  (clear)ifunction  on  the 
data  keyboard. 
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(iii)  Key  58  into  the  left  window  on  CDU. 

(iv)  F>ress  the  ENT  (enter)  function  on  the 
data  keyboard. 

(v)  Press  CLR  (clear).  0.  ENT  (enter) 
functions  on  the  data  keyboard. 

(vi)  Verify  the  left  window  on  the  CDU 
displays  "58  OFF'  and  the  right  window 
displays  a  single  digit  and  the  letter  "0." 

(b)  Within  90  days  after  the  effective  date 
of  this  AD.  remove  the  Tracor  TA-7800  RPU 
P/N's  138000-7004  -7007.  -7017,  -7114,  -7115, 
-7117,  -7124.  -7125,  -7127.  -7204,  -7224,  -7227, 
and  -7247  with  software  program  No.  851001 
or  851002,  and  replace  with  Tracor  TA-7800 
RPU  P/N's  138000-7004,  -7007,  -7017,  -7114. 
-7115.  -7117,  -7124,  -7125,  -7127,  -7204,  -7224, 
-7227,  and  -7247  with  software  program  No. 

890201  or  890202  respectively. 

(1)  Verify  the  software  identification 
numbers  as  follows: 

(i)  Turn  the  function  select  switch  on  the 
CDU  panel  to  the  TEST  position. 

(ii)  Press  CLR  (clear),  19,  ENT  (enter)  on  the 
data  key  board. 

(iii)  Verify  program  No.  890201  or  890202  in 
the  right  hand  display  of  the  CDU. 

Note:  Software  program  Nos.  890201  and 

890202  replace  software  programs  Nos. 
851001  and  851002,  respectively. 

(2)  Add  the  software  verification  test 
procedure  specified  in  (b)(l)(iii)  above  to  the 
Limitations  Section  of  the  related  FAA 
approved  Airplane  Flight  Manual  Supplement 
(.'VFMS).  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  in  the  AFMS 
Limitations  Section. 

(3)  After  verification  of  the  software 
specified  in  (b)(l)(iii)  above  has  been 
completed  satisfactorily,  remove  and  discard 
the  "DESELECT  58  PRIOR  TO  EACH 
FLIGHT'  placard. 

(4)  Replace  the  Tracor  TA-7800  pilot  guide, 
publication  T7800-3A,  Revisions  1  through  5 
with  Tracor  publication  T7800-3A,  Revision 
No.  6.  dated  April  14, 1989,  which  lists 
software  programs  Nos.  890201  and  890202. 

Note:  A  revised  pilot  guide  will  be  supplied 
by  Tracor  and  shipped  with  each  reworked 
receiver  processor  unit. 

(c)  In  accordance  with  FAR  S  43.9.  make  a 
log  book  entry  which  shows  compliance  with 
this  AD. 

(d)  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  equivalent  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
Special  Programs  Office.  Aircraft 
Certification  Service.  FAA.  Southwest 
Region.  Fort  Worth.  TX  76193-0190. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  §§  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

Issued  in  Fort  Worth,  Texas,  on  July  19. 
1989. 
lohn  ].  Shapley, 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  89-17767  Filed  7-28-89;  8:45  am] 

BILUNG  CODE  4B10-t3-M 


14CFRPart39 

[Docket  No.  89-NM-126-AO] 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR42  series  airplanes,  which  would 
require  installation  of  an  anti-icing 
advisory  system.  This  proposal  is 
prompted  by  reports  that  flight  crews 
have  been  unaware  of  the  significance 
of  the  accretion  of  ice  on  the  airplane 
while  operating  in  certain  icing 
conditions.  This  condition,  if  not 
corrected,  could  lead  to  loss  of  control 
of  the  airplane. 

DATES:  Comments  must  be  received  no 
later  than  August  30, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103.  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
126-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Aerospatiale,  316  Route 
de  Bayonne,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  FAA,  Northwest  Mountain 
Region,  Transport  Airplane  Directorate, 
17900  Pacific  Highway  South,  Seattle. 
Washington,  or  the  Standardization 
Branch,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken, 
Standardization  Branch,  AN'M-llS; 
telephone  (206)  431-1979.  Mailing 
address:  FAA.  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68968,  Seattle,  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 


contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  seif-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  89-NM-126-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

There  have  been  several  incidents 
.involving  partial  loss  of  control  due  to 
ice  accretion  on  Aerospatiale  Model 
ATR42  series  airplanes  operating  in 
icing  conditions,  including  freezing  rain. 
These  incidents  have  been  attributable 
to  the  crew  being  unaware  of  the 
severity  or  significance  of  ice  accretion, 
not  following  Airplane  Flight  Manual 
procedures  for  operation  when  in  icing 
conditions,  and/or  not  recognizing  the 
onset  of  a  stall  resulting  from  ice 
accretion.  This  condition,  if  not 
corrected,  could  lead  to  loss  of  control 
•f  the  airplane. 

Aerospatiale  has  developed  an  anti- 
icing  advisory  system,  comprising  an  ice 
detector,  stick  shaker,  a  change  in  the 
angle  of  attack  at  which  stall  warning 
occurs,  and  Airplane  Flight  Manual 
changes  to  reflect  higher  minimum 
speeds  when  operating  in  icing 
conditions.  The  ice  detector  is  an 
advisory  system  which  provides  an 
annunciation  to  the  flight  crew  when 
icing  conditions  exist.  The  change  in 
angle  of  attack  for  stall  warning 
provides  an  earlier  warning  of 
approaching  stall  conditions,  and  the 
stick  shaker  provides  an  improved  stall 
warning  awareness. 

Aerospatiale  has  issued  Service 
Bulletins  ATR42-27-0021,  Revision  8. 
dated  May  2, 1989;  ATR42-3O-0017. 
Revision  3,  dated  January  20. 1989; 
AT42-30-0018.  Revision  4,  dated  June  14, 
1989;  ATR42-3&-0021,  revision  2,  dated 
May  22, 1989;  AT42-30-0024,  Revision  1, 
dated  February  13, 1989:  and  ATR42-30- 
0027,  Revision  1,  dated  February  21, 
1989;  which  describe  procedures  for 


31536 Federal  Register  /  Vol.  54,  No.  145  /  Monday.  July  31,  1989  /  Proposed  Rules 


installing  and  acitivating  the  anti-icing 
advisory  system  and  stick  shaker, 
described  above. 

This  airplane  model  is  manufactured 
in  France  and  type  certificated  in  the 
United  States  under  the  provisions  of 
Section  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  AD  is  proposed 
which  would  require  installation  of  an 
anti-icing  advisory  system  in 
accordance  with  the  service  bulletins 
described  above. 

It  is  estimated  that  50  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  300 
manhours  per  airplane  to  accomplish  the 
required  modification,  and  that  the 
average  labor  cost  would  be  $40  per 
manhour.  The  cost  for  parts  is  estimated 
to  be  $45,000  per  airplane.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$2,850,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  tha*  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
cf  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979];  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
Safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revistd  Pub.  L.  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13    [Amended]  I 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aerospatiale:  Applies  lo  all  Model  ATR42 
series  airplanes,  certificated  in  any 
category.  Complijrfe  required  within  the 
next  60  days,  after  the  effective  date  of 
this  AD.  unless  previously  accomplished. 
To  improve  protection  against  loss  of 

control  when  operating  in  icing  conditions, 

including  freezing  rain,  accomplish  the 

following: 

A.  Install  an  anti-icing  advisory  system  in 
accordance  with  Aerospatiale  Service 
Bulletins  ATR42-27-O0E1,  Revision  8.  dated 
May  2, 1989:  ATR42-30-0017,  Revision  3, 
dated  January  20, 1989;  ATR42-3(>-0018, 
Revision  4,  dated  June  14, 1989;  ATR42-30- 
0021,  Revision  2,  dated  May  22, 1989:  ATR42- 
30-0024,  Revision  1,  dated  February  13, 1989: 
and  ATR42-30-0027.  Revision  1,  dated 
February  21, 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time  may  be 
used  when  approved  by  the  Manager. 
Standardization  Branch,  FAA,  Northwest 
Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03, 
France.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  TYansport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  at  the 
Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle.  Washington,  on  July  31. 
1989. 
Darrell  M .  Pederson,  Acting  Manager, 

Transport  Airplane  Directorate.  Aircraft 

Certification  Service. 

[FR  Doc.  89-17775  Filed  7-28-89:  8:45  am| 
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14  CFR  Part  39 


[Docket  No.  89-CE-14-A01 

Airworthiness  Directives;  Beech 
Models  19A,  B19,  M19A.  23,  A23,  A23A, 
A23-19,  A23-24,  823.  C23,  A24,  A24R, 
B24R  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  Notice  proposes  to 
adopt  a  new  Airworthiness  Directive 
(AD),  applicable  to  Beech  Models  19A, 
B19,  M19A,  23,  A23.  A23A,  A23-19.  A23- 
24,  B23,  C23,  A24,  A24R,  and  B24R 
Airplanes,  which  would  require 
installation  of  provisions  for  lubrication 
and  inspection  of  the  aileron  push  rods. 
There  have  been  several  reports  of 
failure  of  the  aileron  pueh  rod  forward 
bearings  on  Beech  Models  A23-19,  B24R, 
and  C23.  This  action  is  necessary  to 
prevent  failures  of  the  aileron  push  rod 
forward  ends  and  possible  loss  of 
aileron  control. 

DATES:  Comments  must  be  received  on 
or  before  September  19, 1989. 

ADDRESSES:  Beech  Service  Bulletin  No. 
2198,  dated  April  1989.  applicable  to  this 
AD  may  be  obtained  from  Beech 
Aircraft  Corporation,  Commercial 
Service,  Department  52,  P.O.  Box  85. 
Wichita,  KS  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  the  proposal  in 
triplicate  to  the  Federal  Aviation 
Administration,  Central  Region,  Office 
of  the  Assistance  Chief  Counsel, 
Attention:  Rules  Docket  No.  89-CE-14- 
AD,  Room  1558.  601  Eait  12th  Street, 
Kansas  City,  Missouri  84106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  pjn..  Monday 
through  Friday,  holidays  excepted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Larry  Engler,  FAA.  Wichita  Aircraft 
Certification  Office,  ACE-120W.  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209. 
Telephone  (316]  946-4409. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  makiog  of  the 
proposed  rule  by  submitting  such 
written  data,  views  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
triplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
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specified  above  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy  aspects  of  the  proposed  rule. 
All  comments  submitted  will  be 
available  both  before  and  after  the 
closing  date  for  comments  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA  public  contact  concerned  with  the 
substance  of  this  proposal  will  be  filed 
in  the  Rules  Docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
89-CE-14-AD,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106. 

Discussion 

There  have  been  several  reports  of 
failure  of  the  aileron  push  rod  forward 
bearings  on  Beech  Models  A23-19,  B24R, 
and  C23.  There  has  been  one  injury 
accident  in  which  the  rod  end  failed 
before  or  during  takeoff  causing  the 
leading  edge  of  the  aileron  to  deflect 
downward  past  full  travel.  Control  of 
the  airplane  could  not  be  maintained 
with  the  remaining  aileron.  The 
probable  cause  of  the  rod  end  failure 
was  the  lack  of  adequate  lubrication  of 
the  push  rod  forward  bearing  due  in  part 
to  their  inaccessible  location.  Therefore, 
Beech  Service  Bulletin  Number  2198 
provides  a  kit  that  adds  access 
provisions  to  facilitate  inspection  and 
lubrication  of  the  aileron  push  rod 
forward  ends.  The  Service  Bulletin  calls 
for  a  one-time  inspection  of  the  rod  ends 
for  corrosion,  with  replacement  as 
necessary,  and  lubrication  of  the  rod 
end  bearings.  Corrosion  is  evident  by 
restriction  of  movement  of  the  rod  ends. 
The  Beech  19,  23.  and  24  Series  Shop 
Manual  has  been  revised  to  show  this 
rod  end  and  set  forth  continuing 
inspection  and  lubrication  intervals. 
Since  the  condition  described  is  likely  to 
exist  or  develop  in  other  Beech  Models 
of  the  same  design,  the  proposed  AD 
would  require  compliance  with  Beech 
Service  Bulletin  No.  2198,  dated  April 
1989  on  Beech  Models  19A,  B19,  M19A. 
23,  A23,  A23A,  A23-19,  A23-24,  B23, 
C23.  A24,  A24R,  and  B24R  Airplanes. 
The  FAA  has  determined  there  are 
approximately  3,500  airplanes  affected 
by  the  proposed  AD.  The  cost  of  labor 
and  parts  in  the  proposed  AD  is 
estimated  to  be  $370  per  airplane.  The 


total  cost  is  estimated  to  be  $1,295,000  to 
the  private  sector.  The  cost  of  this 
modification  will  not  have  a  significant 
economic  impact  on  the' private  sector. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  Therefore, 
I  certify  that  this  action  (1)  is  not  a 
"major  rule"  under  the  provisions  of 
Executive  Order  12291;  (2]  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3]  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  public 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Section  39.13  of  Part 
39  of  the  FAR  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised.  Pub.  L.  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

2.  By  adding  the  following  new  AD: 

Beech:  Applies  to  Beech  airplanes  listed 
below,  certificated  in  any  category: 


Models 


A23-19,  19A,  M19A 

B19. 
23.  A23,  A23A.  B23, 

C23. 

A23-24,  A24 

A24R 

B24R 


Senal  Nos. 


MB-1       ttirougti       MB-816, 

except  MB-814. 
M-1  througti  M-1879,  except 

M-1875. 
MA-1  ttwougti  MA-368. 
MC-2ttiroughMC-150. 
MC-152    through    MC-451. 

except  MC-311  and  MC- 

449. 


Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  possiblity  of  separation  of 
aileron  push  rods  and  resulting  loss  of  aileron 
control,  accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
service  (TIS)  accomplish  the  following  in 
accordance  with  Beech  Service  Bulletin  No. 
2198,  dated  April  1989: 

(1)  Install  inspection  openings  in  the  wing 
lower  skins. 

(2)  Inspect  the  aileron  rod  ends  for 
corrosion  and  freedom  of  movement.  If 
8er\'iceable.  lubricate  the  rod  and  bearings.  If 
corrosion  is  evident,  prior  to  further  flight 
replace  the  rod  end  with  a  new  P/N  169- 
380082-3  rod  end  as  specified  in  the  above 
service  bulletin.  Corrosion  is  evident  by 
restriction  of  movement  of  the  rod  ends. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  the  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager.  Wichita  Aircraft  Certification 
Office.  FAA,  1801  Airport  Road,  Room  100. 
Wichita.  Kansas  67209.  Telephone  (316)  94ft- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document 
referred  to  herein  upon  request  to  the 
Beech  Aircraft  Corporation,  Commercial 
Service,  Department  52.  P.O.  Box  85, 
Wichita,  Kansas  67201-0085:  or  may 
examine  this  document  at  the  FAA. 
Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106. 

Issued  in  Kansas  Citv.  Missouri,  on  July  20, 
1989. 

Don  C.  Jacobsen, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Senice. 
\VR  Doc.  89-17774  Filed  7-28-89:  8:45  am) 
BIUJNG  CODE  4910- t3-M 


14  CFR  Part  39 

[Docket  No.  89-NM-125-AD1 

Airworthiness  Directives;  CASA  Model 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  CASA 
Model  C-212  series  airplanes,  which 
currently  requires  replacement  of 
certain  elevator,  rudder,  and  aileron  trim 
control  system  rods,  levers,  links,  and 
tabs.  This  action  would  require  similar 
replacement  in  accordance  with  a  later 
revision  to  the  service  bulletin  specified 
in  the  existing  AD,  and  would  provide 
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additional  time  for  compliance.  This 
proposal  is  prompted  by  reports  that  the 
kits  and  service  information  previously 
supplied  by  the  manufacturer  could  not 
be  utilized  on  all  airplanes.  This 
condition,  if  not  corrected,  could  result 
in  airframe  damage  due  to  flutter. 

DATES:  Comments  must  be  received  no 
later  than  September  18. 1989. 

A0ORESSC8:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
125-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Construcciones 
Aeronauticas  S.A.  (CASA)  Getafe, 
Madrid,  Spain.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  the 
Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken, 
Standardization  Branch,  ANM-113; 
telephone  (206)  431-1979.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South.  C- 
68996.  Seattle.  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duphcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  fur  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  89-NM-125-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion  1 

On  August  25. 1988.  the  FAA  issued 
AD  87-18-08  Rl.  Amandment  39-6013 
(53  FR  34038;  September  2, 1988), 
applicable  to  CASA  Model  C-212  series 
airplanes,  to  require  replacement  of 
certain  elevator,  rudder,  and  aileron  trim 
control  system  rods,  levers,  links,  and 
tabs.  That  action  was  prompted  by  a 
FAA  determination  that,  in  the  event  of 
certain  failures  in  these  control  systems, 
the  potential  exists  for  damage  to  the 
airframe  due  to  flutter. 

Since  issuance  of  that  AD,  the  FAA 
has  determined  that  the  kits  and  service 
information  previously  supplied  by  the 
manufacturer,  and  required  by  the 
existing  AD,  cannot  be  utilized  on  all 
airplanes. 

CASA  has  issued  Service  Bulletin 
212-27-25.  Revision  0.  dated  February 
24, 1989,  which  described  procedures  for 
replacement  of  certain  elevator,  rudder, 
and  aileron  trim  control  system  rods, 
levers,  links  and  tabs.  This  service 
bulletin  revision  corrects  errors  in 
modification  instruction  and  identifies 
new  parts  supplied  for  the 
accomplishment  of  the  required 
modification.  The  Direccion  Genera!  De 
Aviacion  Civil  (DGAC),  which  is  the 
airworthness  authority  of  Spain,  has 
classified  this  service  bulletin  as 
mandatory,  and  has  issued  Spanish 
Airworthiness  Directive  01-89 
addressing  this  subject. 

This  airplane  model  is  manufactured 
in  Spain  and  Indonesia  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  supersede  AD-87-18-08  Rl  with  a 
new  airworthiness  directive  that  would 
require  similar  replacement  in 
accordance  with  the  revised  service 
bulletin  previously  described,  and 
would  provide  additional  time  for 
compliance. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  275 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  the  average  labor 
cost  would  be  $40  per  manhour.  The 
required  parts  are  estimated  to  cost 
$60,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
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on  U.S.  operators  is  estimated  to  be 
$3,124,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  the  proposed  regulation  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendm< 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED]  | 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
lanuarj'  12, 1983):  and  14  CFR  11.89. 

§39.13    (Amended] 

2.  Section  39,13  is  amended  by 
superseding  Amendment  39-6013  (53  FR 
34038;  September  2, 1988),  AD  87-ia-08 
Rl,  with  the  following  new 
airworthiness  directive: 

CASA:  Applies  to  all  Model  C-212  series 
airplanes,  certified  in  any  category. 
Compliance  is  required  within  GO  days 
after  the  effective  date  of  this  AD,  unless 
previously  accomplished. 
To  prevent  airframe  damage  due  to  flutter 

caused  by  certain  single  failure  conditions  of 

the  trim  control  system  components, 

accomplish  the  following: 

A.  Replace  elevator,  rudder,  and  aileron 
trim  control  system  components,  in 
accordance  CASA  Service  Bulletin  212-27-25, 
Revision  6,  dated  February  24. 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
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be  used  when  approved  by  the  Manager, 
Standardization  Branch  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Construcciones  Aeronauticas 
S.A.  (CASA)  Getafe.  Madrid.  Spain. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  the  Standardization 
Branch,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

Issued  in  Seattle,  Washington,  on  July  19. 
1989. 
Darrell  M.  Peder^n, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc,  89-17780  Filed  7-28-89;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  89-NM-98-AD] 

Airworthiness  Directives;  Honeywell 
Attitude  and  Heading  Reference 
System  AH-600,  as  Installed  in,  but 
Not  Limited  to  de  Havllland  Model 
DHC-8,  British  Aerospace  Model  BAe 
125-800,  Cessna  Model  650,  and 
Aerospatiale  Model  ATR42-300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  appficable  to  Honeywell 
Attitude  and  Heading  Reference 
Systems  (AHRS),  with  certain 
Honeywell  Attitude  and  Heading 
Reference  Units  (AHRU)  installed, 
which  currently  requires  installation  of 
modified  AHRU's  in  the  pilot's  system. 
This  action  would  require  installation  of 
modified  AHRU's  in  the  pilot's,  copilot's, 
and  any  auxiUary  system.  This  proposal 
is  promoted  by  the  determination  that 
defective  AHRU's  may  be  installed  in 
the  pilot,  copilot's,  and  auxihary 
AHRU's.  This  condition,  if  not  corrected, 
could  result  in  the  loss  of  attitude  and 
heading  display  to  the  pilot  and  copilot. 


DATES:  Comments  must  be  received  no 
later  than  September  18, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal,  in  duplicate,  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
9a-AD,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Honeywell  Inc.,  Sperry 
Commercial  Flight  Systejns  Group, 
Business  and  Commuter  Aviation 
Systems  Division,  5353  West  Bell  Road, 
Glendale,  Arizona  85308.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr,  Robert  T.  Razzeto,  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (213)  988-5355. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  FAA  to 
acknowledge  the  receipt  of  their 
comments  submitted  in  response  to  this 
Notice  must  submit  a  self-addressed, 
stamped  post  card  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  Number  89-NM- 
98-AD."  The  post  card  will  be  date/time 
stamped  and  returned  to  the  commenter. 


Discussion 

On  December  9, 1988,  the  FAA  issued 
AD  88-2&-05,  Amendment  3*-6093  (53 
FR  51094;  December  20, 1988),  to  require 
installation  of  modified  AHRU's  in  the 
pilot's  AHRS  system  on  certain 
transport  category  airplanes.  That 
action  was  prompted  by  reports  of  dual, 
simultaneous  failures  of  AH-600  AHRS. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  attitude  and  heading 
displays  for  both  pilots,  and  possible 
loss  of  control  of  the  airplane. 

Since  issuance  of  that  AD.  the  FAA 
has  determined  that  all  AHRU's,  Part 
Numbers  7003360-931,  -932,  -933,  -934,  - 
935,  and  -936,  Serial  Numbers  0100 
through  0277,  without  Mod  Level  F, 
regardless  of  position  installation  on  the 
airplane,  are  subject  to  the  same 
problem  addressed  in  the  existing  AD 
and  must  be  removed  from  service  to 
avoid  the  possibility  of  reinstallation  of 
these  units,  which  may  result  in  loss  of 
AHRS  display  to  either  pilot. 

The  FAA  has  reviewed  and  approved 
Honeywell  Service  Bulletin  7003360-34- 
32,  dated  August  2, 1988.  which 
describes  procedures  for  modification  of 
circuit  card  assemblies  to  prevent  false 
gyro  speed  failure  flag  indications 
during  abnormal  DC  power  surges. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  a  new  AD  is  proposed 
which  would  supersede  AD  88-26-05.  to 
require  installation  of  modified  AHRU's 
in  the  pilot's,  copilot's,  and  any  auxiliary 
system,  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  approximately  117  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  60  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Required  modification  parts  will  be 
supplied  by  Honeywell  at  no  charge  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $19,200. 

The  regulations  proposed  therein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  these  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
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is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
28, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aviation  safety. 
Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  lOR(g)  (Revised  Pub.  L.  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  88-26-05,  Amendment 
39-6093  (53  FR  51094;  December  20. 
1988],  with  the  following  new 
airworthiness  directive: 

Honeywell,  Inc..  Sperry  Commercial  Flight 
Systems  Group,  Business  and  Commuter 
Aviation  Systems  Division  (Sperry 
Corporation):  Applies  to  Honeywell  AH- 
600  Attitude  and  Heading  Reference 
System  (AHRS)  Strapdown  Attitude  and 
Heading  Reference  Unit  (AHRU),  Part 
Numbers  7003360-931,  -932,  -933,  -934,  - 
935,  and  -936,  with  Serial  Numbers  0100 
through  0277.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
Note:  These  systems  are  known  to  be 
installed  in,  but  not  limited  to,  de  Havilland 
Model  DHC-8,  British  Aerospace 
(Commerical  Aircraft)  Limited  Model  BAe 
125-800,  Cessna  Model  650,  and  Aerospatiale 
Model  ATR42-300  series  airplanes. 

To  eliminate  the  possibilty  of  the  primary 
atitude  and  heading  displays  on  both  sides  of 
the  instrument  panel  failing  simultaneously, 
accomplish  the  following: 

A.  Within  10  days  after  January  9, 1989  (the 
effective  dnte  of  Amendment  39-6093), 
inspect  airplanes  with  Honeywell  AH-600 
AHRS  installed  to  determine  the  part 
number,  serial  numt>er,  and  Mod  Level  of  the 
strapdown  AHRU  installed  in  the  pilot's 
(Number  1)  AHRS.  Prior  to  further  flight  after 
'inspection,  remove  all  AHRU  Part  Numbers 
7003360-931,  -932,  -933,  -934,  -935,  and  -936, 
with  Serial  Numbers  0100  through  0277, 
without  Mod  Level  "F",  from  service  in  the 


pilot's  (Number  1)  AHRS.  Install  the  same 
part  number  wtih  Mod  Level  "F' 
incorporated,  or  modify  the  AHRU  in 
accordance  with  Honeywell  Inc.,  Service 
Bulletin  7003360-34-32.  dated  August  2, 1988. 

Note:  Serial  numbers  of  the  strapdown 
AHRU  are  eight  digit  numbers:  the  first  four 
are  date  code  and  the  last  four  are  the 
individual  unit  identifier.  Serial  numbers 
referred  to  in  this  AO  are  the  last  four 
numbers  of  the  serial  number. 

B.  Within  60  calendar  days  after  the 
effective  date  of  this  amendment,  inspect 
airplanes  with  the  Honeywell  AH-600  AHRS 
installed  to  determine  tke  part  number,  serial 
number,  and  Mod  Level  of  the  strapdown 
AHRU  installed  in  the  oopilot's  (Number  2) 
AHRS  and  the  auxiliary  (Number  3)  AHRS. 
Within  345  days  after  the  inspection,  remove 
all  AHRU  Part  Numbere  7003360-931,  -932, 
-933,  -934,  -935,  and  -936,  with  Serial 
Numbers  0100  through  0277.  without  Mod 
Level  "F",  from  service  In  the  copilot's 
(Number  2)  AHRS  and  liie  auxiliary  (Numbur 
3)  AHRS.  Install  the  same  part  number  with 
Mod  level  "F"  incorprorated,  or  modify  the 
AHRU  in  accordance  with  Honeywell  Inc., 
Service  Bulletin  70033C0-34-32.  dated  August 
2, 19B8. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Lcs 
Angoles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Mainten.ince 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office. 

D.  Speci.il  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.193  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Honeywell,  Inc.,  Sperry 
Commercial  Flight  Sy terns  Group, 
Business  and  Commuter  Aviation 
Systems  Divison,  5353  West  Bell  Road, 
Glendale,  Arizona  83308.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

Issued  in  Seattle,  Washington,  on  July  19, 
1989. 
Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certificate  Service. 
[FR  Doc.  89-17778  Filed  7-28-89;  8:45  am] 

BIUINCS  CODE  4910-13-M 


14  CFR  Parts  43, 65  and  1451 

(Docket  No.  25965]  ■ 

Repair  Station  and  Repairmen 
Certification  Rules;  Regulatory 
Review;  Meetings;  Correction 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  insertion  of  docket 
number. 

summary:  The  FAA  is  correcting  errors 
that  appeared  in  the  Federal  Register  on 
July  24, 1989,  54  FR  30868,  under 
"Participation  at  a  meeting",  in  the  third 
column  of  the  preamble,  the  Docket  No. 
25965  should  have  occurred  in  two 
different  places  but  was  omitted.  Please 
correct  the  document  so  the  Docket 
number  will  read  "25965". 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Crawford,  Office  of  Rulemaking 

(ARM-1),  Federal  Aviation 

Administration,  800  Independence 

Avenue  SW.,  Washington,  DC  20591; 

Telephone  (202)  267-3780. 

Michael  Triplett. 

Pro-jrcm  Management  Staff. 

IFR  Doc.  89-17772  Filed  7-2B-89;  8:43  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  89-ASO-31] 

Proposed  Amendment  To  Control 
Zone;  Fayetteville,  NC 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Fayetteville.  NC,  control  zone 
from  full-time  to  part-time.  Weather 
reporting  service  is  conducted  by  FAA 
Airport  Traffic  Control  Tower  (ATCT) 
personnel.  Currently,  the  ATCT  is  not 
staffed  during  the  period  0000  to  0600 
local  time.  This  amendment  would  allow 
the  control  zone  to  be  effective  during 
the  specific  dates  and  tines  established 
by  Notice  to  Airman  (NOTAM)  and 
thereafter  as  published  in  the  Airport/ 
Facility  Directory.  Also,  the  airport 
name  would  be  changed  from 
Fayetteville  Municipal  Airport  (Grannis 
Field)  to  Fayetteville  Regional/Grannis 
Field  Airport  and  a  minor  correction 
would  be  made  in  the  airport  geographic 
position  coordinates. 

DATE:  Comments  must  be  received  on  or 
before  September  11, 1919. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  ASO-530. 
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Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  89-ASO-31,  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia  30344,  telephone:  (404)  763-7646. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
devloping  reasoned  regulatory  decisions 
on  the  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-31."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenfer.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  Chief  Counsel  for  Southern 
Region,  Room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 


Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  operating  hours  of 
the  Fayetteville,  NC,  control  zone. 
Weather  reporting  service  is  conducted 
by  FAA  Airport  Traffic  Control  Tower 
personnel.  Currently,  the  control  tower 
is  not  staffed  between  midnight  and  6 
a.m.  local  time.  This  amendment  would 
allow  the  control  zone  to  be  effective 
during  the  specific  dates  and  times 
established  in  advance  by  NOTAM  and 
thereafter  as  published  in  Airport/ 
Facility  Directory.  Additionally,  the 
airport  name  would  be  changed  from 
Fayetteville  Municipal  Airport  (Grannis 
Field)  to  Fayetteville  Regional/Grannis 
Field  Airport  and  a  minof  correction 
would  be  made  in  airport  geographic 
position  coordinates.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.6E  dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 . 

Aviation  safety.  Control  zone. 

The  Proposed  Amendment 

Accordingly,  pursuant -to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  7i:i71  is  amended  as 
follows: 

Fayetteville,  NC  (Amended] 

Change  the  phrase,  "Within  a  five-mile 
radius  of  Fayetteville  Municipal  Airport 
(Grannis  Field)  (latitude  34'59'22  N. 
longitude  78  52'-52"W)"  to  read,  'Vmfiin  a 
five-mile  radius  of  Fayetteville  Regional/ 
Grannis  Field  Airport  (latitude  34-59'2'.)"N, 
longitude  78  52'49 'W)"  and  add  the  following 
sentences  at  the  end  of  the  existing 
description.  "This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airman. 
The  effective  dates  and  times  will  thereafter 
be  continuously  published  in  the  Airport/ 
Facility  Directory." 

Issued  in  East  Point,  Georgia,  on  Julv  la. 
1989. 

Don  Cass,  - 

Acting  Manager.  .Mr  Traffic  Division. 
Southern  Region. 

[FR  Doc.  89-17771  Filed  7-28-89;  8:45  iim] 

BILUNG  CODE  4910-13-M 

FEDERAL  TRADE  COMMISSION 

16  CFR  Part  307 

Regulations  Under  the  Comprehensive 
Smokeless  Tobacco  Health  Education 
Act  of  19S6 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  On  November  4. 1986, 
pursuant  to  the  Comprehensive 
Smokeless  Tobacco  Health  Educution 
Act  of  1986  ("Smokeless  Tobacco  Act" 
or  "Act"),  the  Federal  Trade 
Commission  ("Commission")  issued 
final  regulations  (51  FR  40003  (1986)). 
Among  other  things,  the  regulations 
implemented  the  Act's  requirements  for 
the  display  of  health  warnings  in  the 
labeling  and  advertising  of  smokeless 
tobacco  products  and  for  the  submission 
of  plans  specifying  the  method  used  to 
rotate,  display,  and  distribute  the 
mandated  health  warnings.  The 
regulations,  which  took  effect  on 
February  27, 1987,  exempted  "utilitarian 
objects  for  personal  use,  such  as  pens, 
pencils,  clothing,  or  sporting  goods" 
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from  the  Act's  requirement  that 
advertising  for  smokeless  tobacco 
products  bear  warning  labels.  This 
exemption  was  challenged  in  court. 
Pursuant  to  a  court  order  entered  in  that 
proceeding,  the  Commission  is  deleting 
the  exemption  for  utilitarian  items  from 
its  regulation,  and  proposing  a  method 
for  displaying  the  required  health 
warnings  on  utilitarian  objects. 

All  persons  are  hereby  given  notice  of 
the  opportunity  to  submit  written  data, 
views,  and  arguments  concerning  this 
proposal. 

DATES:  Written  comments  will  be 
accepted  on  or  before  August  30. 1989. 
Comments  on  this  request  for  0MB 
review  must  be  submitted  on  or  before 
August  30, 1989. 

ADDRESS:  Send  comments  to  Secretary, 
Federal  Trade  Commission.  6th  & 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20580.  Submissions  should  be 
marked  "Proposed  Amendments  to 
Smokeless  Tobacco  Regulations." 

Send  comments  (concerning 
paperwork  matters  only)  to  Mr.  Don 
Arbuckle.  FTC  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Room  3228. 
Washington,  DC  20503.  Copies  of  the 
request  for  0MB  review  may  be 
obtained  from  the  Public  Reference 
Section.  Room  130.  Federal  Trade 
Commission.  Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  V.  Maher  (202)  326-2987.  Division 
of  Advertising  Practices.  Federal  Trade 
Commission.  6th  &  Pennsylvania  Ave. 
NW..  Washington.  DC  20580. 

SUPPtXMENTARY  INFORMATION: 
Section  A — Background 

The  Smokeless  Tobacco  Act  is  to 
educate  the  public  about  the  adverse 
health  effects  entailed  in  smokeless 
tobacco  use.  To  achieve  this  end,  the 
Act  requires  the  random  display  of  three 
health  warnings  on  the  packaging  and  in 
the  advertising  of  smokeless  tobacco 
products. 

Specifically,  the  Smokeless  Tobacco 
Act  mandates  that  one  of  the  following 
three  health  warnings  appear  in  the 
labeling  and  advertising  (with  the 
exception  of  outdoor  billboard 
advertising]  of  smokeless  tobacco 
products: 
WARNING:  THIS  PRODUCT  MAY 

CAUSE  MOUTH  CANCER 
WARNING:  THIS  PRODUCT  MAY 

CAUSE  GUM  DISEASE  AND  TOOTH 

LOSS 
WARNING:  THIS  PRODUCT  IS  NOT  A 

SAFE  ALTERNATIVE  TO 

CIGARETTES 


The  Act  also  provides  that  the 
warnings  be  displayed  in  a  conspicuous 
and  prominent  place,  in  conspicuous 
and  legible  type  in  contrast  with  all 
other  printed  materiel.  The  Act  specifies 
a  circle  and  arrow  format  for  the 
v/aming  statement  in  advertising,  and 
directs  the  Commission  to  issue 
regulations  requiring  the  three  warnings 
to  be  rotated  in  advertising  every  4 
months.  In  addition,  the  Act  requires  the 
marketers  of  smokeless  tobacco 
products  to  submit  to  the  Commission 
for  approval  plans  for  complying  with 
the  display  requirements. 

In  its  final  regulations  implementing 
the  Smokeless  Tobacco  Act,  16  CFR  Part 
307.  the  Commission  exempted 
"utilitarian  objects  for  personal  use. 
such  as  pens,  pencils,  clothing  and 
sporting  goods"  from  the  Act's 
requirement  that  all  advertising  display 
the  warnings.  These  objects  display  the 
manufacturers'  brandnames  and  logos, 
and  sometimes  brief  selling  messages; 
are  either  sold  or  given  to  consumers  for 
their  personal  use;  and  include  such 
items  as  clothing,  sporting  goods, 
cuspidors,  towels,  blankets,  and 
furniture. 

The  Commission  s  decision  to  exempt 
utilitarian  items  was  challenged  in  court 
on  the  ground  that  the  Act  did  not  grant 
the  Commission  authority  to  exempt 
such  items  from  the  Act's  warning 
requirements.  Subsequently,  the  court 
ordered  the  Commission  to  delete  the 
exemption.'  As  a  result,  the  Commission 
is  hereby  issuing  notice  of  its  intention 
to  delete  the  exemption  for  utilitarian 
items,  and  seeking  oomment  on  its 
amendment  to  the  regulation.  In  addition 
to  deleting  the  utilitarian  item 
exemption,  the  amendment  proposes  a 
method  for  manufacturers  to  display  the 
mandated  warnings  on  such  items. 

Section  B  discusses  the  proposed 
amended  regulations  under  the 
Smokeless  Tobacco  Act  to  implement 
the  court's  decision,) 

Section  B — Discussion  of  the  Proposed 
Amendments  to  the  Regulatii^ns 

Amendment  to  Rule  3  (16  CFR  307.3)  to 
Include  Definition  of  "Utilitarian 
Objects  " 

Section  307.3  contains  the  definitions 
of  the  terms  used  in  the  regulation. 
Section  307.3  is  amended  to  add 
subsection  (n),  a  definition  for  utilitarian 
objects  as  "items  that  are  sold  or  given 
by  any  manufacturer,  packager  or 
importer  to  consumers  for  their  personal 
use,  that  display  the  brandname,  logo,  or 


'  Public  Citizen,  el  al.  ».  Federal  Trade 
Commission.  No.  88-5209.  (DC  Cir.  March  14.  19B9). 
wTl.'..  688  F.  Supp.  667  (19B8). 


selling  message  of  any  smokeless 
tobacco  product.  Such  items  include,  but 
are  not  limited  to,  clothing,  sporting 
goods,  towels,  cuspidors,  and  furniture." 

Deletion  of  Exemption  in  Rule  4  (16  CFR 
307.4)  for  Utilitarian  Ob)ects 

Section  307.4  currently  sets  forth  the 
acts  that  are  prohibited  by  the 
regulations.  The  next  to  last  sentence  of 
subsection  (b)  provides  that  utilitarian 
objects  are  exempted  from  the  warning 
requirement.  The  proposed  amended 
rule  deletes  that  sentence. 

Redesi^notion  of  Rules  0.  10  and  11  (16 
CFR  307.9.  307.10  and  307.11)  as  Rules 
10,  11  and  12. 

Because  a  new  section  is  inserted  in 
the  regulation  in  order  to  set  forth  the 
requirements  for  disclosing  the  health 
warnings  on  utilitarian  Items,  the  three 
final  sections  of  the  regulations  must  be 
renumbered. 

Amendment  through  New  Rule  9  (16 
CFR  307.9).  Entitled.  "Requirements  For 
Disclosure  on  Utilitarian  Object 
Advertising. " 

A  new  section  is  proposed  to  set  out 
the  requirements  for  displaying  the 
health  warnings  on  utilitarian  items. 
Proposed  §  307.9  is  divided  into  three 
subsections,  each  one  containing  a 
separate  requirement  for  the  display  of 
warnings  on  utilitarian  objects. 
Subsection  (a)  tracks  the  requirements 
for  disclosure  in  print  advertising  by 
mandating  that  the  warning  be  in  the 
circle  and  arrow  format  in  the  same 
proportions  as  set  forth  in  the  existing 
§  307.7(b),  and  by  requiring  the  warning 
to  be  in  a  clear  and  legible  type  in 
contrast  with  the  surrounding  printed 
material.  | 

In  addition,  proposed  subsection  (a) 
provides  that  the  warning  statement 
should  follow  the  existing  §§  307.7  (c) 
and  (d)  which  set  forth  the  requirements 
for  a  conspicuous  warning  in  print  ads. 
Those  sections  allow  for  two  alternative 
means  of  ensuring  the  conspicuousness 
of  the  warnings  in  print  ads;  the 
proposed  amended  regulation  also 
allows  for  use  of  either  alternative  as 
the  means  for  ensuring  that  the  warning 
is  conspicuous  on  utilitarian  items. 

Under  the  first  alternative  (existing 
§  307.7(c)),  the  warning  statement  and 
the  rule  must  be  printed  in  a  color  that 
contrasts  with  the  background  on  which 
the  circle  and  arrow  are  printed  and,  in 
addition,  the  color  of  the  field  within  the 
circle  and  arrow  must  oontrast  with  the 
background  of  the  advertisement  on 
which  they  appear.  Under  the  second 
alternative  (existing  §  307.7  (d)),  the 
warning  statement  and  the  rule  must 


appear  in  a  clearly  visible  color  against 
a  solid  but  not  necessarily  different 
background.  This  alternative  would 
cover  the  situation  where  the  warning  is 
placed  as  a  transparency  directly  onto 
the  ad.  In  this  second  alternative, 
however,  because  there  is  no  contrast  to 
draw  the  reader's  eye  to  the  warning, 
the  regulation  specifies  a  warning 
approximately  30  percent  larger  than  the 
warnings  with  contrasting  backgrounds. 
Also,  proposed  §  307.9(a)  includes  the 
proviso  that  in  no  case  must  the  warning 
size  exceed  the  size  of  the  largest  print 
,  on  the  object.  For  example,  if  a 
brandname  appears  in  one  inch  print 
size  over  the  pocket  of  a  polo  shirt,  and 
there  are  no  other  words  or  logos  on  the 
shirt,  the  print  size  of  the  warning  would 
not  have  to  be  bigger  than  the  name, 
even  though  the  display  area  of  the  ad 
would  otherwise  dictate  that  the 
warning  be  larger. 

Given  the  inany  different  types  and 
shapes  of  utilitarian  objects,  the 
Commission  will  not  attempt  to  specify 
what  constitutes  the  advertising  display 
area  on  a  utilitarian  object.  Instead,  the 
display  area  is  more  broadly  defined  as 
the  visible  area  on  the  object 
surrounding  the  brandname.  logo  or 
selling  message.  For  example,  the 
display  area  on  a  tee  shirt  is  the  front  or 
back  area  of  the  shirt,  excluding  any 
sleeves;  and.  for  a  baseball  cap.  the 
display  area  would  be  the  conical  area 
of  the  cap.  excluding  the  brim.  The 
display  area  for  a  cuspidor  would  be 
that  of  the  bowl  area,  excluding  any  lip 
or  rim.  For  other  objects,  the  size  of  the 
display  area  may  be  difficult  to  discern 
and  the  Commission  will  take  this  into 
account  in  determining  whether  a 
warning  statement  is  conspicuous 
within  the  meaning  of  the  Smokeless 
Tobacco  Act  and  these  regulations.  In 
applying  this  provision,  the  Commission 
expects  calculations  of  the  advertising 
display  area  to  be  made  in  good  faith. 
The  Commission  is  particularly 
interested  in  receiving  comments  on 
what  constitutes  the  advertising  display 
area  on  a  utilitarian  object  for  purposes 
of  determining  the  size  of  the  warning 
statement. 

Subsection  (b)  requires  that  the 
warning  must  be  affixed  to  the  object 
with  the  same  permanence  and 
durability  as  all  other  graphic  matter  on 
the  object.  This  requirement  takes  into 
account  the  fact  that  the  warning  may 
be  affixed  in  a  variety  of  ways — e.g.. 
printed,  embroidered,  embossed, 
engraved,  etc. — depending  upon  the 
material  of  the  utilitarian  object — e.g.. 
plastic,  glass,  wood,  cloth,  metal,  etc. 
This  requirement  seeks  to  assure  that 


the  warning  will  last  at  least  as  long  as 
the  advertising  on  the  utilitarian  object 

Subsection  (c)  requires  that  the 
warning  is  placed  in  a  conspicuous  and 
prominent  location  on  the  object.  A 
conspicuous  and  prominent  location  is 
defined  as  one  that  is  proximate  to  and 
on  the  same  surface  as  the  smokeless 
tobacco  brandname.  logo  or  selling 
message,  whichever  is  the  most 
conspicuous,  and  one  that  is  visible 
when  the  brandname.  logo  or  selling 
message  is  visible.  Thus,  if  an  object  has 
more  than  one  surface,  the  warning  must 
appear  on  each  surface  that  the 
brandname,  logo  or  selling  message 
appears.  Furthermore,  the  warning  must 
be  placed  so  that  it  is  visible  when  the 
brandname.  logo  or  selling  message  is 
visible.  In  determining  which  material  is 
the  most  conspicuous  for  purposes  of 
determining  placement  of  the  warning, 
the  Commission  expects  the  smokeless 
tobacco  companies  to  use  a  common 
sense  approach. 

Amendment  to  Redesignated  Rule  12(b) 
(16  CFR  307.12(b)) 

As  explained  above,  the  Commission 
proposes  to  redesignate  S  307.11  as 
§  307.12.  This  section  describes  the 
requirements  for  the  rotation,  display 
and  dissemination  of  warning 
statements  in  smokeless  tobacco 
advertising.  Subsection  (a)  first 
reiterates  the  substance  of  section 
(3)(c)(2)  of  the  Smokeless  Tobacco  Act 
that  requires  smokeless  tobacco 
companies  to  rotate  the  3  warnings 
every  4  months  for  each  brand. 
Subsection  (a)  expressly  provides  that 
any  plan  may  take  into  account 
practical  constraints  on  the  production 
and  distribution  of  advertising. 

Subsection  (b)  provides  a  non- 
exclusive list  of  the  ways  that  plans  may 
satisfy  the-Smokeless  Tobacco  Act,  and 
emphasizes  that  there  may  be  more  than 
one  method  of  compliance.  Subsection 
(c)  requires  the  submission  to  the 
Commission  of  samples  of  advertising  as 
part  of  the  company's  compliance  plan. 
The  Commission  proposes  to  amend 
subsection  (b)  to  provide  that  a 
satisfactory  plan  for  utilitarian  items 
could  provide  for  rotation  according  to 
the  date  that  the  object  is  either 
manufactured  or  ordered.  The 
Commission  is  interested  in  receiving 
comments  regarding  appropriate 
methods  to  ensure  that  the  warnings  are 
rotated  on  utilitarian  items  in 
accordance  with  the  Act  and  these 
regulations. 

Section  C — Invitation  to  Comment 

Before  adopting  these  proposed 
amended  regulations  as  final, 
consideration  will  be  given  to  any 


written  comments  timely  submitted  to 
the  Secretary  of  the  Commission. 
Comments  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  Commission  Regulations,  on 
normal  business  days  between  the  hours 
of  8:30  a.m.  to  5:00  p.m.  at  the  Public 
Reference  Section.  Room  130.  Federal 
Trade  Commission,  eth  &  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 

Section  D — Paperwork  Reduction 

The  proposed  deletion  of  Oie 
exemption  for  utilitarian  items  will  not 
affect  the  information  collection 
requirements  (as  defined  by  the  rules 
implementing  the  Paperwork  Reduction 
Act)  contained  in  the  smokeless  tobacco 
regulations.  The  required  rotational 
warning  disclosures  are  the  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  th[at]  purpose,"  and 
are,  therefore,  not  within  the  scope  of 
the  Paperwork  Reduction  Act.  5  CFR 
1320.7(c)(2)  (1988).  The  Commission  is 
proposing  an  amendment  to  the 
reporting  requirement  (redesignated 
§  307.12)  in  order  to  give  guidance  on 
options  for  rotating  the  warnings  on 
utilitarian  items.  This  provision  does 
involve  the  "collection  of  information" 
as  defined  by  5  CFR  1320.7(c)(1)  (1988). 

The  original  requirement  for  the 
submission  of  plans  by  marketers  of 
smokeless  tobacco  products  was 
submitted  to,  and  approved  by,  the 
Office  of  Management  and  Budget.  OMB 
Control  No.  3084-0082.  The  Conmiission 
is  requesting  that  OMB  approve  the 
amended  requirement  and  extend  the 
current  clearance  accordingly.  The 
supporting  statement  accompanying  that 
request  recommends  that  the  current 
burden  estimate  of  2000  hours  be 
continued.  Some  fourteen  firms  will  be 
submitting  amended  plans  under  the 
rule.  These  plans  will  require  an  average 
of  less  than  140  hours  each  to  prepare. 

Section  E — Regulatory  Flexibility  Act 

When  the  smokeless  tobacco 
regulations  were  first  proposed,  the  FTC 
certified  that  the  Regulatory  Flexibility 
Act  requirement  for  regulatory  analysis 
was  not  applicable  because  the 
regulations  did  not  appear  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  51 
FR  24378  (1986).  The  proposed 
amendments  do  not  change  the 
regulations  in  a  manner  sufficient  to 
alter  that  determination.  In  order  to 
ensure,  however,  that  no  substantial 
economic  impact  is  being  overlooked, 
public  comment  is  requested  on  the 
effect  of  the  proposed  regulations  on 
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costs,  profitability,  competitiveness,  and 
employment  in  small  entities. 
Subsequent  to  the  receipt  of  public 
comments,  it  will  be  decided  whether 
the  preparation  of  a  final  regulatory 
flexibility  analysis  is  warranted. 

In  light  of  the  above,  it  is  certified  that 
the  proposed  amendments  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  5 
use  605(b)  (1982).  A  Certification  to  that 
effect  has  been  filed  with  the  Small 
Business  Administration. 

Section  F— Effective  Date 

The  provisions  of  the  Smokeless 
Tobacco  Act  that  required  the  display  of 
health  warnings  in  the  labeling  and 
advertising  of  smokeless  tobacco 
products  became  effective  on  February 
27, 1987,  and  the  portions  of  the 
regulation  that  concerned  the 
submission  of  plans  for  the  rotation, 
display  and  distribution  of  the  warning 
statements  became  effective  on 
December  19, 1986.  The  effective  date 
for  these  regulations,  which  implement 
the  display  requirements  on  utilitarian 
objects  will  be  the  date  the  final  rule  is 
published. 

Section  G — Questions 

The  Commission  is  seeking  comments 
on  aspects  of  the  proposed  amendments 
to  the  regulations.  Without  limiting  the 
scope  of  issues  on  which  it  is  seeking 
comment,  the  Commission  is 
particularly  interested  in  receiving 
comments  on  the  following  questions: 

Question  1.  Proposed  subsection  (n)  of 
S  307.3  provides  a  definition  for 
utilitarian  objects  as  "items  that  are  sold 
or  given  by  any  manufacturer,  packager 
or  importer  to  consumers  for  their 
personal  use  and  that  display  the 
brandname,  logo,  or  selling  message  of 
any  smokeless  tobacco  product, 
including  but  not  limited  to,  clothing,    . 
sporting  goods,  towels,  pencils, 
cuspidors,  or  furniture." 

A-Are  there  objects  that  smokeless 
tobacco  companies  use  for  promotion 
purposes  that  are  not  covered  by  the 
proposed  definition? 

B.  What  kinds  of  objects,  excluding  all 
print  or  audio-visual  advertising,  are 
used  to  promote  smokeless  tobacco 
products? 

Question  2:  Given  the  many  different 
types  and  shapes  of  utilitarian  objects, 
the  Commission  has  not  attempted  to 
specify  what  constitutes  the  advertising 
display  area  on  a  utilitarian  object  for 
purposes  of  determining  the  size  of  the 
warning  statement.  Instead,  proposed 
§  307.9(a)  broadly  defines  the  display 
area  for  an  advertisement  on  a 
utilitarian  object  as  the  visible  area  on 
which  the  brandname,  logo  or  selling 


message  appears.  Section  307.9(a)  also 
provides  several  examples  of  what 
constitutes  the  advertising  display  area 
on  specific  types  of  utilitarian  objects — 
e.g.,  tee  shirts,  caps  and  cuspidors. 

A.  Should  the  regulation  attempt  to 
define  the  advertising  display  area  on  a 
utilitarian  object  more  specifically  or 
narrowly?  If  so,  what,  specifically, 
should  the  definitions  be? 

B.  Will  the  proposed  definition  ensure 
that  the  warning  statement  on  utilitarian 
objects  is  conspicuous?  If  not,  what 
specific  definitions  will  provide  for 
greater  certainty? 

Question  3:  The  Smokeless  Tobacco 
Act  and  regulations  require  smokeless 
tobacco  companies  to  rotate  the  three 
warnings  every  four  months  for  each 
brand.  The  redesignated  §  307.12 
provides  a  non-exclusive  list  of  the 
ways  that  plans  may  satisfy  the  Act, 
emphasizing  that  there  may  be  more 
than  one  method  of  compliance,  and 
expressly  providing  that  any  plan  may 
take  into  account  practical  constraints 
on  the  production  and  distribution  of 
advertising.  Subsection  (c)  requires  the 
submission  to  the  Commission  of 
samples  of  advertising  as  part  of  the 
company's  compliance  plan.  The 
Commission  proposes  to  amend 
subsection  (b)  of  the  redesignated 
§  307.12  to  provide  thd*  a  satisfactory 
plan  include  rotation  according  to  the 
date  that  the  utilitarian  object  is  either 
manufactured  or  ordered. 

Are  there  other  methods  that  would 
be  appropriate  for  companies  to  utilize 
in  rotating  the  warnings  in  accordance 
with  the  Act  and  these  regulations? 

List  of  Subjects  in  18  CFR  Part  307 

Health  warnings.  Smokeless  tobacco. 
Trade  Practices.    | 

Accordingly,  it  is  proposed  that  Part 
307  of  16  CFR  be  amended  as  follows: 

PART  307— REGULATIONS  UNDER 
THE  COMPREHENSIVE  SMOKELESS 
TOBACCO  HEALTH  EDUCATION  ACT 
OF  1986 

1.  The  authority  for  Part  307  continues 
to  read  as  follows: 

Authority:  15  U.S.C.  4401  et  seq. 

2.  Section  307.3  is  amended  by  adding 
paragraph  (n)  as  follows: 

§  307.3    Terms  defined. 

***** 

(n)  "Utilitarian  objects"  means  items 
that  are  sold  or  given  by  any 
manufacturer,  packager  or  importer  to 
consumers  for  their  personal  use  and 
that  display  the  brandname,  logo,  or 
selling  message  of  any  smokeless 
tobacco  product.  Such  items  include,  but 


are  not  limited  to,  clothing,  sporting 
goods,  towels,  cuspidors,  or  furniture. 

§307.4    [Amended] 

3.  Section  307.4  is  amended  by 
removing  the  following  sentence  from 
paragraph  (b):  "This  requirement  does 
not  apply  to  utilitarian  object  for 
personal  use,  such  as  pens,  pencils, 
clothing,  or  sporting  goods." 

§§307.9  through  307. 1 1    [  Redesignated  as 
§§  307.10  through  307.12] 

4.  Sections  307.9  through  307.11  are 
redesignated  as  sections  307.10  through 
307.12,  respectively. 

5.  A  new  §  307.9  is  added: 

§  307.9    Requirements  for  disclosure  on 
utilitarian  objects. 

(a)  In  the  case  of  advertisements  for 
smokeless  tobacco  products  on 
utilitarian  objects,  the  warning 
statements  required  by  the  Act  and 
these  regulations  must  be  in  a 
conspicuous  and  legible  type  in  contrast 
with  all  other  printed  material  on  the 
object  and  must  appear  within  the  circle 
and  arrow  format.  The  proportions  of 
the  circle  and  arrow  shall  be  deemed  to 
be  conspicuous  if  in  accordance  with 
those  set  forth  in  §  307.7(b).  The 
required  warning  statement  shall  be 
deemed  to  be  conspicuous  if  it  conforms 
to  the  requirements  and  proportions  as 
set  forth  in  §  307.7(d).  For  purposes  of 
determining  the  size  of  the  warning 
statement,  the  display  area  for  an 
advertisement  on  a  utilitarian  object 
shall  be  the  visible  area  on  which  the 
brandname,  logo  or  selling  message 
appears.  For  example,  the  display  area 
for  a  tee  shirt  is  the  entire  front  or  back 
of  the  shirt,  excluding  any  sleeves;  and, 
for  a  baseball  cap,  the  display  area 
would  be  the  conical  area  of  the  cap, 
excluding  the  brim.  The  display  area  for 
a  cuspidor  would  be  that  of  the  bowl 
area,  excluding  any  lip  or  rim.  However, 
in  no  case  must  the  size  of  the  warning 
statement  exceed  the  size  of  the  largest 
size  type  in  a  display  area. 

(b)  The  warning  statement  required  by 
the  Act  and  these  regulations  must  be 
printed,  embossed,  embroidered  or 
otherwise  affixed  to  the  utilitarian 
object  with  the  same  permanence  and 
durability  as  the  product  name,  logo  or 
selling  message. 

(c)  The  warning  statement  required  by 
this  Act  and  these  regulations  must  be  in 
a  conspicuous  and  prominent  location 
on  the  object.  A  conspicuous  and 
prominent  location  oo  the  object  is  one 
that  is  proximate  to  and  on  the  same 
surface  as  the  smokeless  tobacco 
brandname,  logo  or  selling  message, 
whichever  is  the  most  conspicuous,  and 
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is  visible  when  the  brandname,  logo  or 
selling  message  is  visible. 

6.  Section  307.12  is  amended  by 
adding  the  following  sentence  to 
paragraph  (b)  directly  before  the  last 
sentence  of  the  paragraph: 

§  307.12    Rotation,  display,  and 
dissemination  of  warning  statements  in 
smokeless  tobacco  advertising. 

*  •        *        *        « 

(b)  *  *  *  A  satisfactory  plan  for 
utilitarian  objects  could  provide  for 
rotation  according  to  the  date  that  the 
object  is  either  manufactured  or 

ordered.  *  *  * 

*  *        *        «        * 

By  direction  of  the  Commission. 
Donald  S.  Claric, 
Secretary. 
[FR  Doc.  89-17702  Filed  7-28-89;  8:45  am] 

BILLING  CODE  67S0-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

llNTL-74-86] 
RIN  1545-AJ74 

Untimely  Filing  of  Income  Tax  Returns 
by  Nonresident  Alien  Individuals  and 
Foreign  Corporations 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  denial  of  deductions  and 
credits  to  nonresident  alien  individuals 
and  foreign  corporations  that  do  not  file 
true  and  accurate  income  tax  returns  by 
the  time  limits  set  forth  in  the  proposed 
regulations.  These  regulations  are 
necessary  so  that  the  income  tax  returns 
will  be  filed  in  a  timely  manner. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  September  29, 1989.  The 
amendments  are  proposed  to  be 
effective  for  taxable  years  ending  after 
July  31, 1990. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue.  Attention: 
CC:CORP:T:R  [INTL-74-86].  Room  4429. 
Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT! 
Richard  Chewning  of  the  Office  of 
Associate  Chief  Counsel  (International), 
within  the  Office  of  Chief  Counsel. 
Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW..  Washington. 


DC  20224,  (Attn:  CC:CORP:T:R)  (202- 
566-6384,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504  (h)).  Comments  on  the 
collections  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1545-0089),  Washington,  DC  20503,  with 
copies  to  the  Internal  Revenue  Service, 
Attention:  IRS  Reports  Clearance 
Officer  T:FP.  Washirvgton.  DC  20224. 

The  collections  of  information  in  these 
regulations  are  in  §  §  1.874-1  and  1.882- 
4.  This  information  is  required  by  the 
Internal  Revenue  Service  to  allow  it  to 
properly  determine  the  taxable  income 
of  and  tax  owed  by  nonresident  alien 
individuals  and  foreign  corporations. 
The  likely  respondents  are  nonresident 
alien  individuals  and  foreign 
corporations.  The  burdens  on  the 
nonresident  alien  individuals  and 
foreign  corporations  are  the  burdens 
associated  with  Forms  1040NR  and 
1120F. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
sections  874  and  882  of  the  Internal 
Revenue  Code. 

Explanation  of  Provisions 

Section  871(b)  provides  that  a 
nonresident  alien  individual  engaged  in 
a  trade  or  business  within  the  United 
States  shall  be  taxed  on  taxable  income 
which  is  effectively  connected  with  the 
conduct  of  the  trade  or  business  within 
the  United  States.  Likewise,  under 
section  882(a)(1),  a  foreign  corporation 
engaged  in  a  trade  or  business  within 
the  United  States  is  taxed  on  its  taxable 
income  effectively  connected  with  the 
conduct  of  the  trade  or  business  in  the 
United  States.  In  determining  the 
amount  of  effectively  connected  taxable 
income,  both  the  nonresident  alien 
individual  and  the  foreign  corporation 
are  allowed  to  deduct  from  their 
effectively  connected  gross  income 
expenses  which  are  properly  allocated 
and  apportioned  to  that  gross  income. 
The  nonresident  alien  individual  or  the 
foreign  corporation  will  be  entitled  to 
those  deductions,  as  well  as  to  credits, 
only  if  that  taxpayer  files  a  true  and 
accurate  return,  in  the  manner 
prescribed  in  subtitle  F  of  the  Code, 
including  on  the  return  all  the 


information  which  may  be  necessary  for 
the  calculation  of  the  deductions  and 
credits.  See  sections  874(a)  and 
882(c)(2).  Since  the  filing  of  a  timely 
return  is  one  of  the  requirements  set 
forth  in  subtitle  F,  these  regulations 
provide  that  otherwise  allowable 
deductions  and  credits  will  be  allowed 
only  if  a  return  is  filed  by  the  time  limits 
as  set  forth  in  these  regidations. 

Under  these  regulations,  whether  a 
return  has  been  fned  on  a  timely  basis 
for  purposes  of  section  874(a)  or 
882(a)(2)  is  dependent  upon  whether  the 
nonresident  alien  individual  or  foreign 
corporation  has  filed  a  return  for  the 
taxable  year  immediately  preceding  the 
taxable  year  for  which  deductions  or 
credits  are  claimed.  If  a  return  was  filed 
for  the  immediately  preceding  taxable 
year,  a  return  for  the  current  taxable 
year  must  be  filed  \vithin  one  year  of  the 
extended  due  date,  as  set  forth  in 
sections  6072  and  6081,  for  filing  that 
return.  If  a  return  has  not  been  filed  for 
the  immediately  preceding  taxable  year, 
or  if  the  current  year  is  the  first  year  for 
which  a  return  is  required  under  section 
874(a)  or  882(c)(2),  the  current  year's 
return  must  have  been  filed  no  later 
than  the  earlier  of  the  date  which  is  one 
year  after  the  extended  due  date,  as  set 
forth  in  sections  6072  and  6081,  for  filing 
that  return  or  the  date  the  Internal 
Revenue  Service  mails  a  notice 
informing  the  taxpayer  that  a  tax  return 
has  not  been  filed  and  that  no 
deductions  or  credits  may  be  claimed. 
The  filing  deadlines  set  forth  in  these 
regulations  may  be  waived  by  the 
District  Director,  in  rare  and  unusual 
circumstances  if  good  cause  for  such 
waiver,  based  on  the  facts  and 
circumstances,  is  established  by  the 
taxpayer. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  Chewning  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  other  personnel  from 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  these  regulations,  both  on 
matters  of  substance  and  style. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final,  consideration  will  b^ 
given  to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Commissioner  of 
Internal  Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
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upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  to  be  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Regulatory  Flexibility  Act  {5  U.S.C. 
Chapter  6)  does  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7B05(f)  of 
the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business.  The 
collections  of  information  contained  in 
this  document,  for  which  no  substantive 
change  is  proposed,  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  (0MB  Control  Nos.  1545- 
0089  and  1545-0126). 

List  of  Subjects  in  26  CFR  §§1.861-1 
through  1.997-1 

Income  taxes.  Aliens.  Exports,  DISC, 
Foreign  investment  in  U.S.,  Foreign  tax 
credit,  FSC,  Sources  of  income.  United 
States  investments  abroad. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  proposed 
amendments  to  26  CFR  Part  1  are  as 
follows: 

Income  Tax  Regulations 

PART  1— [AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  The  heading  and  text  for 
§  1.874-1  are  revised  to  read  as  follows: 

§  1.874-1    Allowance  of  deductions  and 
credit*  to  nonresident  alien  individuals. 

(a)  Return  required.  A  nonresident 
alien  individual  shall  receive  the  benefit 
of  the  deductions  and  credits  otherwise 
allowable  with  respect  to  the  income 
tax,  only  if  the  nonresident  alien 
individual  timely  files  or  causes  to  be 
filed  with  the  Philadelphia  Service 
Center,  in  the  manner  prescribed  in 
subtitle  F,  a  true  and  accurate  return  of 
the  total  income  which  is  effectively 
connected  with  the  conduct  of  the 
nonresident  alien  individual's  trade  or 
business  within  the  United  States.  This 


paragraph  shall  not  be  construed, 
however,  to  deny  the  credits  provided 
by  sections  31,  33  and  34.  In  addition, 
notwithstanding  the  requirement  that  a 
nonresident  alien  must  file  a  timely 
return  in  order  to  receive  the  benefit  of 
the  deductions  and  credits  otherwise 
allowable  with  respect  to  the  income 
tax.  the  nonresident  alien  individual 
may,  for  purposes  of  determining  the 
amount  of  tax  to  be  withheld  under 
section  1441  from  remuneration  paid  for 
labor  or  personal  services  performed 
within  the  United  Sletes,  receive  the 
benefit  of  the  deduction  for  personal 
exemptions  provided  in  section  151,  to 
the  extent  allowable  under  section 
873(b){3)  and  paragraph  (c)(3)  of  §  1.873- 
1,  by  filing  a  claim  therefor  with  the 
withholding  agent.  The  amount  of  the 
deduction  for  the  personal  exemptions 
and  the  amount  of  the  tax  to  be  withheld 
under  those  circumstances  shall  be 
determined  in  accordance  with 
paragraph  (e)(2)  of  §  1.1441-3. 

(b)  Filing  deadline  for  return.  (1)  As 
provided  in  paragraph  (a)  of  this  section, 
for  purposes  of  computing  the 
nonresident  alien  individual's  taxable 
income  for  any  taxable  year,  otherwise 
allowable  deductions  and  credits  will  be 
allowed  only  if  a  return  for  that  taxable 
year  is  filed  by  the  nonresident  alien 
individual  on  a  timely  basis.  For  taxable 
years  of  a  nonresident  alien  individual 
ending  after  July  31, 1990,  whether  a 
return  for  the  current  taxable  year  has 
been  filed  on  a  timely  basis  is 
dependent  upon  whether  the 
nonresident  alien  individual  filed  a 
return  for  the  first  preceding  taxable 
year.  If  a  return  was  filed  for  the  first 
preceding  taxable  year,  the  required 
return  for  the  current  taxable  year  must 
be  filed  within  one  year  of  the  due  date, 
as  extended,  as  set  forth  in  sections  6072 
end  6081,  and  the  regulations  under 
those  sections,  for  filing  that  return.  If  no 
return  for  the  first  preceding  taxable 
year  has  been  filed,  or  if  the  current 
taxable  year  is  the  first  taxable  year  of 
the  nonresident  alien  individual,  the 
required  return  for  the  current  taxable 
year  must  have  been  filed  no  later  than 
the  earlier  of  the  date  which  is  one  year 
after  the  extended  due  date,  as  set  forth 
in  sections  6072  and  6081.  for  filing  that 
return  or  the  date  the  Internal  Revenue 
Service  mails  a  notice  to  the  nonresident 
alien  individual  advising  the 
nonresident  alien  individual  that  the 
current  year  tax  return  has  not  been 
filed  and  that  no  deductions  or  credits 
(other  than  those  specified  in  paragraph 
(b)  of  this  section)  may  be  claimed  by 
the  nonresident  alien  individual. 

(2)  The  filing  deadlines  set  forth  in 
paragraph  (b)(1)  of  this  section  may  be 
waived  by  the  District  Director,  in  rare 


and  unusual  circumstances  if  good 
cause  for  such  waiver,  based  on  the 
facts  and  circumstances,  is  established 
by  the  nonresident  alien  individual. 

(3)  If  a  nonresident  alien  individual 
conducts  limited  activities  in  the  United 
States  in  a  taxable  year  which  the 
nonresident  alien  individual  determines 
does  not  give  rise  to  gross  income  which 
is  effectively  connected  with  the 
conduct  of  a  trade  or  bueiness  within 
the  United  States  as  defined  in  section 
871(b)  and  the  regulations  under  that 
section,  the  nonresident  alien  individual 
may  nonetheless  file  a  return  for  that 
taxable  ye-ar  on  a  timely  basis  under 
paragraph  (b)(1)  of  this  section  and 
thereby  protect  the  right  to  receive  the 
benefit  of  the  deductione  and  credits 
attributable  to  that  gross  income  if  it  is 
later  determined,  after  the  return  was 
filed,  that  the  original  determination 
was  incorrect.  On  that  timely  filed 
return,  the  nonresident  alien  individual 
is  not  required  to  report  any  gross 
income  effectively  connected  with  a  U.S. 
trade  or  business  but  should  attach  a 
statement  indicating  that  the  return  is 
being  filed  for  the  reason  set  forth  in  this 
paragraph  (b)(3).  The  nonresident  alien 
individual  may  follow  the  same 
procedure  if  the  nonresident  alien 
individual  determines  initially  that  he  or 
she  has  no  United  States  tax  liability 
under  the  provisions  of  an  applicable 
income  tax  treaty.  In  the  event  the 
nonresident  alien  individual  relies  on 
the  provisions  of  an  income  tax  treaty  to 
reduce  or  eliminate  the  Income  subject 
to  taxation,  or  to  reduca  the  rate  of  tax 
to  which  that  income  is  subject, 
disclosure  may  be  required  pursuant  to 
section  6114. 

(c)  Allowed  deductions — (1)  In 
general.  Except  for  losses  of  property 
located  within  the  United  Slates, 
charitable  contributions  and  personal 
exemptions  (see  section  873(b)), 
deductions  are  allowed  to  a  nonresident 
alien  individual  only  to  the  extent  they 
are  connected  with  gross  income  which 
is  effectively  connected  with  the 
conduct  of  the  nonresident  alien 
individual's  trade  or  business  in  the 
United  States.  See  paragraph  (a)  of  this 
section  for  requirement  that  a  return  be 
filed. 

(2)  Verification.  At  the  request  of  the 
Internal  Revenue  Service,  a  nonresident 
alien  individual  claiming  deductions 
from  gross  income  which  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  must 
furnish  at  the  place  designated  pursuant 
to  §  301,7605-2(a)  information  sufficient 
to  establish  that  the  nonresident  alien 
individual  is  entitled  to  the  deductions 
in  the  amounts  claimed.  All  informati.jn 
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must  be  furnished  in  a  form  suitable  to 
permit  verification  of  claimed 
deductions.  The;  Internal  Revenue 
Service  may  require,  as  appropriate,  that 
an  English  translation  be  provided  with 
any  information  in  a  foreign  language.  If 
a  nonresident  alien  individual  fails  to 
furnish  sufficient  information,  the 
Internal  Revenue  Service  may  in  its 
discretion  disallow  any  claimed 
deductions  in  full  or  in  part. 

(d)  Return  by  Internal  Revenue 
Senice.  If  a  nonresident  alien  individual 
has  various  sources  of  income  within 
the  United  States,  so  that  from  any  one 
source,  or  from  all  sources  combined, 
the  amount  of  income  shall  call  for  the 
assessment  of  a  tax  greater  than  that 
withheld  at  the  source  in  the  case  of  that 
individual,  and  a  return  of  income  has 
not  been  timely  filed  by  him  or  on  his 
behalf,  the  Internal  Revenue  Service 
shall: 

(1)  Cause  a  return  of  income  to  be 
made, 

(2)  Include  on  the  return  the  income 
described  in  §§1.871-7  or  §  1.871-8  of 
that  individual  from  all  sources 
concerning  which  it  has  information, 
and 

(3)  Assess  the  tax. 

If  the  nonresident  alien  individual  is  not 
engaged  in  a  U.S.  trade  or  business  and 
§  1.871-7  is  applicable,  the  tax  shall  be 
assessed  on  the  basis  of  gross  income 
without  allowance  for  deductions  or 
credits  (other  than  the  credits  provided 
by  sections  31,  33  and  34)  and  collected 
from  one  or  more  sources  of  income 
within  the  United  States.  If  the 
nonresident  alien  individual  is  engaged 
in  a  U.S.  trade  or  business  and  §  1.871-8 
applies,  the  tax  on  the  income  of  the 
'  nonresident  alien  individual  that  is  not 
effectively  connected  with  the  conduct 
of  a  U.S.  trade  or  business  shall  be 
assessed  on  the  basis  of  gross  income, 
determined  in  accordance  with  the  rules 
of  §  1.871-7,  without  allowance  for 
deductions  or  credits  (other  than  the 
credits  provided  by  sections  31,  33  and 
34)  and  collected  from  one  or  more  of 
the  sources  of  income  within  the  United 
States.  Tax  on  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  shall  be  assessed  in 
accordance  with  either  section  1,  55  or 
402(e](l]  without  allowance  for 
deductions  or  credits  (other  than  the 
credits  provided  by  sections  31,  33  and 
34)  and  collected  from  one  or  more  of 
the  sources  of  income  within  the  United 
States. 

(e)  Alien  resident  of  Puerto  Rico. 
Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands.  This  section 
shall  not  apply  to  a  nonresident  alien 


individual  who  is  a  bona  fide  resident  of 
Puerto  Rico.  Guam.  American  Samoa,  or 
the  Northern  Mariana  Islands  during  the 
entire  taxable  year.  See  section  876  and 
§  1.876-1. 

Par.  3.  The  heading  and'  text  for 
§  1.882-4  are  revised  to  read  as  follows: 

§  1.882-4    Allowance  of  deductions  and 
credits  to  foreign  corporations. 

(a)  Foreign  corporations^!)  In 
general.  A  foreign  corporation  engaged 
in  a  trade  or  business  within  the  United 
States  is  allowed  the  deductions  which 
are  properly  allocated  and  apportioned 
to  the  foreign  corporation's  taxable 
income  which  is  effectively  connected, 
or  treated  as  effectively  connected,  with 
its  conduct  of  a  trade  or  business  within 
the  United  States.  The  foreign 
corporation  is  entitled  to  credits  which 
are  attributable  to  that  effectively 
connected  taxable  income. 

(2)  Return  necessary.  A  foreign 
corporation  shall  receive  the  benefit  of 
the  deductions  and  credits  allowed  to  it 
with  respect  to  the  income  tax.  only  if  it 
timely  files  or  causes  to  be  filed  with  the 
Philadelphia  Service  Center,  in  the 
manner  prescribed  in  subtitle  F,  a  true 
and  accurate  return  of  its  "total  taxable 
income  which  is  effectively  connected, 
or  treated  as  effectively  connected,  for 
the  taxable  year  with  the  conduct  of  a 
trade  or  business  in  the  United  States  by 
that  corporation.  The  deductions  and 
credits  allowed  such  a  corporation 
electing  under  a  tax  convention  to  be 
subject  to  tax  on  a  net  basis  shall  be 
obtained  by  filing  a  return  of  income  in 
the  manner  prescribed  in  the  regulations 
under  the  tax  convention.- In  addition, 
disclosure  of  the  election  may  be 
required  pursuant  to  section  6114. 

(3)  Filing  deadline  for  return,  (i)  As 
provided  in  paragraph  (a)(2)  of  this 
section,  for  purposes  of  computing  the 
foreign  corporation's  taxalsle  income  for 
any  taxable  year,  allowable  deductions 
will  be  allowed  only  if  a  return  for  that 
taxable  year  is  filed  by  the  foreign 
corporation  on  a  timely  basis.  For 
taxable  years  of  a  foreign  corporation 
ending  after  July  31. 1990.  whether  a 
return  for  the  current  taxable  year  has 
been  filed  on  a  timely  basis  is 
dependent  upon  whether  the  foreign 
corporation  filed  a  return  for  the  first 
preceding  taxable  year.  If  a  return  was 
filed  for  the  first  preceding  taxable  year, 
the  required  return  for  the  current 
taxable  year  must  be  filed  within  one 
year  of  the  due  date,  as  extended,  as  set 
forth  in  sections  6072  and  6081  and  the 
regulations  under  those  sections,  for 
filing  that  return.  If  no  return  for  the  first 
preceding  taxable  year  has  been  filed  or 
if  the  current  taxable  year  is  the  first 


taxable  year  of  the  foreign  corporation, 
the  required  return  for  the  current  taxable 
year  must  have  been  filed  no  later  than 
the  earlier  of  the  date  which  is  one  year 
after  the  extended  due  date,  as  set  forth 
in  sections  6072  and  6081,  for  filing  that 
return  or  the  date  the  Internal  Revenue 
Service  mails  a  notice  to  the  foreign 
corporation  advising  the  corporation 
that  the  current  year  tax  return  has  not 
been  filed  and  that  no  deductions  or 
credits  may  be  claimed  by  the  taxpayer. 

(ii)  The  filing  deadlines  set  forth  in 
paragraph  (a)(3)(i)  of  this  section  may  be 
waived  by  the  District  Director,  in  rare 
and  unusual  circumstances  if  good 
cause  for  such  waiver,  based  on  the 
facts  and  circumstances,  is  established 
by  the  foreign  corporation. 

(ill)  If  a  foreign  corporation  conducts 
limited  activities  in  the  United  States  in 
a  taxable  year  which  the  foreign 
corporation  determines  does  not  give 
rise  to  gross  income  which  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  within  the  Unites  States  as 
defined  in  section  871(b)  and  the 
regulations  under  that  section,  the 
foreign  corporation  may  nonetheless  file 
a  return  for  that  taxable  year  on  a  timely 
basis  under  paragraph  (a)(3)(i)  of  this 
section  and  thereby  protect  the  right  to 
receive  the  benefit  of  the  deductions  and 
credits  attributable  to  that  gross  income 
if  it  is  later  determined,  after  the  return 
was  filed,  that  the  original 
determination  was  incorrect.  On  that 
timely  filed  return,  the  foreign 
corporation  is  not  required  to  report  any 
gross  income  effectively  connected  with 
a  U.S.  trade  or  business  but  should 
attach  a  statement  indicating  that  the 
return  is  being  filed  for  the  reason  set 
forth  in  this  paragraph  (a)(3).  The 
foreign  corporation  may  follow  the  same 
procedure  if  it  determines  initially  that  it 
has  no  United  Stales  tax  liability  under 
the  provisions  of  an  applicable  income 
tax  treaty.  In  the  event  the  foreign 
corporation  relies  on  the  provisions  of 
an  income  tax  treaty  to  reduce  or 
eliminate  the  income  subject  to  taxation, 
or  to  reduce  the  rate  of  tax,  disclosure 
may  be  required  pursuant  to  section 
6114. 

(4)  Return  by  Internal  Revenue 
Senice.  If  a  foreign  corporation  has 
various  sources  of  income  within  the 
United  States  and  a  return  of  income 
has  not  been  timely  filed  by  it  or  on  its 
behalf,  in  the  manner  prescribed  by 
subtitle  F,  the  Internal  Revenue  Service 
shall 

(i)  Cause  a  roturn  of  income  to  be 
made, 
(ii)  Include  on  the  return  the  income 
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described  in  S  1-882-1  of  that 
corporation  rrom  all  sources  concerning 
which  he  has  information,  and 

[iii]  Assess  the  tax  and  collect  it  from 
one  CH*  more  of  those  sources  of  income 
within  the  United  States,  without 
allowance  for  any  deductions  or  credits. 

If  the  income  of  tiie  corporation  is  not 
effectively  connected  with  the  conduct 
of  a  U.S.  trade  or  business,  the  tax  will 
be  assessed  under  §  1.882-l(b)(l)  on  a 
gross  basis,  without  allowance  for  any 
deduGtim  or  credit  (other  than  the 
credits  allowed  by  sections  33  and  34).  If 
the  income  is  effectively  connected  with 
the  conduct  of  a  U.S.  trade  or  business, 
tax  will  be  assessed  in  accordance  with 
either  section  11,  55  or  1201(a)  without 
allowance  for  any  deduction  or  credit 
(other  than  the  credits  allowed  by 
sections  33  and  34). 

(b)  Allowed  deductions — (1)  In 
general.  Except  for  charitable 
contributions  and  gifts  (see  section  882 
(c)(1)(B)).  deductions  are  allowed  to  a 
foreign  corporation  only  to  the  extent 
they  are  connected  with  gross  income 
which  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States.  Deductible  expenses 
(other  than  interest  expense)  are 
properly  allocated  and  apportioned  to 
effectively  connected  gross  income  in 
accordance  with  the  rules  of  §  1.861-8. 
For  the  method  of  determining  the 
interest  deduction  allowed  to  a  foreign 
corporation,  see  §  1.862-5.  See 
paragraph  (a)(2]  of  this  section  for 
requirement  that  a  return  be  filed. 

(2)  Verification.  At  the  request  of  the 
Internal  Revenue  Service,  a  foreign 
corporation  claiming  deductions  from 
gross  income  which  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  must 
furnish  at  the  place  designated  pursuant 
to  §  301.7605-l(a)  information  sufficient 
to  establish  that  the  corporation  is 
entitled  to  the  deductions  in  the 
amounts  claimed.  All  information  must 
be  furnished  in  a  form  suitable  to  permit 
verification  of  claimed  deductions.  The 
Internal  Revenue  Service  may  require, 
as  appropriate,  that  an  English 
translation  be  provided  with  any 
information  in  a  foreign  language.  If  a 
foreign  corporation  fails  to  furnish 
sufficient  information,  the  Internal 
Revenue  Service  may  in  its  discretion 
disallow  any  claimed  deductions  in  full 
or  in  part. 
Michael  \.  Murphy, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  8»-17725  Filed  7-28-«9;  8:43  am| 

BILLING  CODE  4S30-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3621-91 

Hazardous  Waste  Mamagement 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Denial 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule  and  request  for 
comment. 

summary:  The  Emrironmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  deny  a  petition  submitted 
by  Bethlehem  Steel  Corporation  (BSC), 
Lackawanna.  New  York,  to  exclude 
certain  solid  wastas  generated  at  its 
facility  from  the  hats  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  2G0.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268, 124,  270.  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  260.32,  which  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  li.sts.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  waste-specitlc  information 
provided  by  the  petitioner. 
DATES:  EPA  is  requesting  public 
comments  on  today's  proposed  decision. 
Comments  will  be  accepted  until 
September  14, 1989.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  Joseph  Carra,  whose 
address  appears  below,  by  August  15. 
1989.  The  request  must  contain  the 
information  prescribed  in  40  CFR 
2G0.20(d). 

ADDRESSES:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305),  US.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Branch,  PSPD/OSW 
(OS-343).  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington, 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
"F-89-B6DP-FFFFF". 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director. 
Permits  and  State  Programs  Division. 
Office  of  Solid  Waste  (OS-340),  U.S. 


Environmental  Protection  Agency.  401  M 
Street,  SW..  WashiJigton,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  locatad  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  (RoomM2427),  Washington, 
DC  20460,  and  is  available  for  viewing 
from  9:00  a.m.  to  4.-00  p.ni.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  47$-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  jiage. 

FOR  fWrmEfl  INFORMA(TIOM  CONTACT: 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Linda  Cessar,  Office  of  Solid 
V^aste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  2046a  (202)  475-S828. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 


A.  Authority 

On  January  16, 1981,  as  part  of  its  final 
and  interim  final  regulations 
implementing  Section  3001  of  RCRA. 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 
amended  several  times,  and  is  published 
in  40  CFR  261.31  and  361.32.  These 
wastes  are  listed  as  hazardous  because 
they  typically  and  frequently  exhibit  one 
or  more  of  the  characteristics  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  [i.e.,  ignitability, 
corrosivity,  reactivity,  and  extraction 
procedure  (EP)  toxicity)  or  meet  the 
criteria  for  listing  contained  in  40  CFR 
261.11(a)(2)  or  (3)(3). 

Lidividual  waste  streams  may  vary» 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  fecility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additicHial 
constituents)  other  than  those  for  which 
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the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e., 
ignitability,  reactivity,  corrosivity,  and 
EP  toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a).  42  U.S.C.  6921(f).  and  the 
background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  [i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  to  determine  whether  or  not 
their  waste  remains  non-hazardous 
based  on  the  hazardous  waste 
characteristics. 

In  addition  to  wastes  Usted  as 
hazardous  in  40  CFR  261.31  and  261.32, 
residues  from  the  treatment,  storage,  or 
disposal  of  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  exclusion  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  261.3  (c)  and 
(d)(2).  The  substantive  standard  for 
"delisting"  a  treatment  residue  or  a 
mixture  is  the  same  as  previously 
described  for  listed  wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delisting  determination, 
the  Agency  evaluates  each  petitioned 
waste  against  the  Usting  criteria  and 
factors  cited  in  40  CFR  261.11(a)(2)  and 
(a)(3).  If  the  Agency  believes  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  If.  however,  the 
Agency  agrees  with  the  petitioner  that 
the  waste  is  non-hazardous  with  respect 
to  the  original  listing  criteria.  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic,  and 
considers  the  toxicity  of  the 
constituents,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste.  The  Agency  is 
proposing  to  use  such  information  to 
identify  plausible  exposure  routes  for 


hazardous  constituents  present  in  the 
waste  and  to  determine  the  impact  the 
waste  has  had  on  human  health  and  the 
environment. 

The  Agency  also  considers  the 
applicability  of  ground-water  monitoring 
data  to  its  evaluation  of  delisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  BSC  is  seeking 
a  delisting  for  waste  managed  on  site, 
ground-water  monitoring  data  collected 
from  the  area  where  the  petitioned 
waste  is  contained  are  necessary  to 
determine  whether  hazardous 
constituents  have  migrated  to  the 
underlying  ground  water.  Ground-water 
monitoring  data  collected  from  BSC's 
monitoring  wells  will  help  characterize 
the  potential  impact  (if  any)  of  the 
unregulated  disposal  of  BSC's  waste  on 
human  health  and  the  environment. 

Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  requested  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Disposition  of  Delisting  Petition 

A.  Bethlehem  Steel  Corporation, 
Lackawanna,  New  York 

1.  Petition  for  Exclusion 

Bethlehem  Steel  Corporation  (BSC), 
located  in  Lackawanna,  New  York,  was 
engaged  in  steel-  and  ironmaking 
operations  prior  to  1983.  BSC  petitioned 
the  Agency  to  exclude  the  waste 
contained  in  an  on-site  0.2  acre 
treatment  pit,  presently  listed  as  EPA 
Hazardous  Waste  No.  K062— "Spent 
pickle  liquor  generated  by  steel  finishing 
operations  of  facilities  within  the  iron 
and  steel  industry  (SIC  Codes  331  and 
332)".  The  listed  constituents  for  EPA 
Hazardous  Waste  No.  K062  are 
hexavalent  phromium  and  lead.  The 
treatment  pit  contains  approximately 
6,000  cubic  yards  of  material,  including 
spent  pickle  liquor  (SPL)  sludge,  excess 
steelmaking  and  blast  furnace  (from 
ironmaking  processes)  slags,  a  small 
amount  of  coke  fines/ash,  and  drcdgings 
from  a  creek  which  flows  through  the 
facility  property  (Smoke  Creek). 

Between  1973  and  October  1982.  BSC 
used  its  treatment  pit  (also  referred  to 
by  BSC  as  the  spent  pickle  liquor  (SPL) 
sludge  landfill)  for  the  "in-situ" 
neutralization/stabilization  and  disposal 
of  its  spent  pickle  liquor  wastes. 
Specifically,  BSC  poured  its  spent  pickle 
liquor  waste  over  lime-rich  alkaline 
steelmaking  and  blast  furnace  (from 
ironmaking]  slags  that  had  been 
disposed  of  in  the  treatment  pit.  The 


resultant  SPL  sludge  (which  precipitated 
within  the  slag  matrix)  was  generated 
by  the  reaction  [i.e.,  neutralization) 
between  the  slag  and  the  lime. 

BSC's  petition  requested  a 
determination  of  whether  its  treatment 
pit  waste  is  exempt  from  hazardous 
waste  regulation  under  40  CFR 
261.3(c)(2)(ii)(A).  Specifically,  this 
exemption  includes  sludge  generated  by 
the  lime  neutralization  of  spent  pickle 
liquor  (K062)  unless  the  sludge  exhibits 
one  or  more  of  the  characteristics  of 
hazardous  waste.  The  Agency 
promulgated  this  exemption  (see  49  FR 
23284,  June  5, 1984)  after  determining 
that  lime  neutralization  of  spent  pickle 
liquor,  when  properly  conducted, 
consistently  generates  a  waste  that  does 
not  meet  the  criteria  of  the  original 
listing.  The  Agency  believes,  however, 
that  BSC's  lime  neutralization  of  its 
spent  pickle  liquor  waste  did  not  include 
many  of  the  treatment  steps  that  are 
characteristic  of  the  neutralization 
processes  that  the  Agency  identified  in 
developing  the  K062  exemption. 
Specifically,  BSC's  treatment  did  not 
ensure  uniform  and  thorough  mixing  of 
the  spent  pickle  liquor  with  the  reactive 
lime.  On  September  24, 1985,  the  Agency 
notified  BSC  by  letter  of  its 
determination  that  the  treatment  pit 
waste  is  not  exempt  from  hazardous 
waste  regulation  under  40  CFR 
261.3(c)(2)(ii)(A). 

BSC's  petition  also  included  a  request 
to  delist  [i.e.,  exclude)  its  waste  because 
it  does  not  believe  that  the  waste  meets 
the  criteria  of  the  listing.  BSC  claims 
that  the  partially  neutralized  spent 
pickle  liquor  sludge  is  not  hazardous 
because  the  constituents  of  concern  are 
present  either  in  insignificant 
concentrations  or,  if  present  at 
significant  levels,  are  in  an  essentially 
immobile  form.  BSC  also  believes  that 
the  waste  is  not  hazardous  for  any  other 
reason  [i.e.,  there  are  no  additional 
constituents  or  factors  that  could  cause 
the  waste  to  be  hazardous).  The  review 
of  this  petition  included  consideration  of 
the  original  listing  criteria,  as  well  as  the 
additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  See  section  222  of 
the  Amendments,  42  U.S.C.  6921(f).  and 
40  CFR  260.22(d)  (2)-(4).  Today's 
proposal  to  deny  this  petition  for 
exclusion  is  the  result  of  the  Agency's 
evaluation  of  BSC's  petition. 

2.  Background 

BSC  petitioned  the  Agency  to  exclude 
its  waste  on  June  28, 1985  and 
subsequently  provided  additional 
inforijiation.  In  support  of  its  petition, 
BSC  submitted  (1)  general  descriptions 
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of  its  manufacturing  process,  including 
schematic  diagrams;  (2)  total  constituent 
data  for  the  EP  toxic  metals,  nickel, 
cyanide,  and  sulfide  for  samples  of  the 
petitioned  waste;  (3)  Extraction 
Procedure  (EP)  and  Oily  Waste 
Extraction  Procedure  (OWO^  leachate 
analysis  results  for  die  EP  toxic  metals 
and  nickel  for  samples  of  the  petitioned 
waste;  (4)  EP  and  OWEP  leachate 
analysis  results  for  cyanide  (using 
distilled  water)  for  samples  of  the 
petitioned  waste;  (5)  total  oil  and  grease 
analyses  data  for  samples  of  the 
petitioned  waste;  and  (6)  results  from 
characteristics  testing  for  ignitability, 
corrosivity,  and  reactivity;  and  (7) 
ground-water  monitoring  data  for  the 
unit  containing  the  petitioned  waste. 

BSC  conducted  primary  metalmaking 
operations  during  the  period  that  spent 
pickle  liquor  was  treated  and  disposed 
of  in  the  treatment  pit.  BSC  has  since 
discontinued  its  steel-  and  ironmaking 
operations  at  the  Lackawanna  Plant. 
BSCs  steelmaking  process  involved 
refining  molten  iron  with  oxygen,  flux 
[i.e.,  dolomite  or  lime),  and  alloying 
materials  in  a  basic  oxygen  furnace  to 
produce  carbon  steels.  BSCs  ironmaking 
process  involved  smelting  of  iron 
bearing  materials  [i.e.,  iron  ore,  sinter, 
and  scrap)  with  coke,  flux  [i.e.,  dolomite 
and  lime),  and  preheated  air  in  blast 
furnaces.  As  stated  previously,  slag 
resulting  from  both  the  steel-  and 
ironmaking  process  was  disposed  of  in 
BSCs  treatment  pit. 

BSC  also  generated  spent  pickle  liquor 
at  its  cold  strip  mill  continuous  pickling 
facility  and  bar  mill  batch  pickling 
facility.  The  spent  pickle  liquor  wastes 
were  collected  in  tanks  and  discharged 
to  the  treatment  pit  in  batches  using 
tank  trucks.  BSC  used  the  treatment  pit 
for  the  "in-situ"  neutralization/ 
stabilization  and  disposal  of  its  spent 
pickle  liquor  wastes.  BSC  claims  that 
the  spent  pickle  liquor  is  the  only 
hazardous  waste  that  was  disposed  of  in 
the  treatment  pit  and  that  no  spent 
pickle  liquor  has  been  treated /disposed 
of  in  the  treatment  pit  since  October  7, 
1982.  After  October  1982,  BSC  sent  all 
spent  pickle  liquor  generated  at  the  cold 
strip  facility  to  an  off-site  Publicly 
Owned  Treatment  Works  (POTW)  for 
reuse  as  a  water  treatment  chemical.  In 
addition,  the  spent  pickle  liquor 
generated  at  the  bar  mill  was  sent  off- 
site  for  disposal.  BSC  did  not  report 
whether  additional  solid  wastes  (other 
than  the  steel-  and  ironmaking  slags, 
coke  fines/ash,  and  creek  dredgings) 
were  disposed  of  in  the  treatment  pit. 

For  waste  management  tmits  like 
BSCs  treatment  pit.  petitioners  are 
normally  requested  to  divide  each  unit 


into  quadrants  and  randomly  collect  Hve 
full-depth  core  samples  from  each 
quadrant.  The  five  full-depth  core 
samples  are  then  composited  (mixed)  by 
quadrant  to  produce  composite  samples. 
See  'Test  Methods  for  Evaluating  Solid 
Wastes:  Physical/  Chemical  Methods," 
U.S.  EPA,  Office  of  Solid  Waste  and 
Emergency  Response,  Publication  SW- 
846  (third  edition),  November  1986,  and 
"Petitions  to  Delist  Hazardous  Wastes — 
A  Guidance  Manual"  U.S.  EPA,  Office 
of  Solid  Waste,  (EPA/530-SW-85-003), 
April  1985. 

On  April  27, 19&i  BSC  collected  one 
grab  sample  from  tfce  immediate  vicinity 
of  the  location  where  spent  pickle  liquor 
was  most  commonly  discharged  into  the 
treatment  pit.  In  September  1984.  BSC 
collected  five  core  samples  that 
extended  the  entire  vertical  depth  of  the 
treatment  pit  (20  feet).  One  of  the 
samples  was  collected  near  the  spent 
pickle  liquor  discharge  location;  the 
remaining  four  samples  were  collected 
in  a  "star"  pattern  around  the  spent 
pickle  liquor  discharge  location.  During 
sample  collection,  BSC  found  that  the 
presence  and  distribution  of  SPL  sludge 
was  not  uniform  (vertically  and 
horizontally)  throughout  the  treatment 
pit.  BSC  believed  that  this  non-uniform 
distribution  warranted  compositing 
portions  of  core  samples  such  that  the 
full  spectrum  of  slag/ SPL  sludge 
material  was  characterized.  BSC 
subsequently  conducted  a  visual 
inspection  of  the  core  samples  and 
combined  individual  sections  of  the  five 
separate  core  samples  with  similar 
appearance  into  seven  composite 
samples.  BSC  believes  that  the  resultant 
composites  account  for  the  varying 
leaching  characteristics  of  the  waste 
that  may  exist  due  to  the  different 
quantities  of  SPL  sludge  entrapped 
within  the  slag  matrix.  Specifically, 
three  of  the  seven  composite  samples 
represented  waste  containing  a 
significant  amount  of  SPL  sludge 
(greater  than  35  percent);  two  of  the 
seven  composite  samples  represented 
waste  containing  moderate  amounts  of 
SPL  sludge  (between  10  and  35  percent); 
and  two  of  the  seven  composite  samples 
represented  waste  containing  trace 
amounts  of  SPL  sludge  (between  0  and 
35  percent).  While  this  compositing 
strategy  does  not  cxjnform  to  the 
Agency's  standard  sampling  protocol  for 
waste  management  units,  the  Agency 
believes  that  the  sampling  did 
characterize  to  some  extent  the  slag/ 
SPL  sludge  contained  in  the  treatment 
pit.  However,  as  explained  more  fully 
below,  the  Agency  was  unable  to  rely  on 
these  samples  due  to  analytical  reasons. 


BSC  analyzed  the  grab  sample 
collected  in  April  1984  for  the  total 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  mass  of  waste)  of  die  EP 
toxic  metals,  nickel,  and  cyanide  and 
the  extraction  procedure  (EP)  leachate 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  unit  volume  of  extract] 
of  lead  and  chromium.  In  September 
1984,  BSC  analyzed  the  seven  composite 
samples  for  the  total  constituent 
concentrations  of  chromium  and  lead 
and  EP  leachate  concentrations  of  the 
EP  toxic  metals,  nickel,  and  cyanide. 

During  May  1985  BSC  also  re- 
analyzed four  of  the  seven  composite 
samples  for  total  consfituent  and  EP 
leachate  concentrations  of  the  EP  toxic 
metals  and  nickel,  total  constituent 
concentrations  of  cyanide  and  sulfide, 
and  total  oil  and  grease  content.  On 
September  24, 1985,  the  Agency 
requested  BSC  to  provide  OWEP  results 
for  the  EP  toxic  metals,  nickel,  and 
cyanide  on  at  least  four  representative 
samples  of  the  petitioned  waste.  In  this 
letter,  the  Agency  stated  that  these 
analyses  could  be  conducted  on  samples 
already  collected.  In  response  to  the 
Agency's  request,  four  of  seven 
composite  samples  were  again  re- 
analyzed, during  the  fall  of  1985,  for 
leachable  concentrations  of  the  EP  toxic 
metals,  nickel,  and  cyanide  using  the 
Oily  Waste  Extraction  Procedure  (SW- 
846,  Method  1330).  The  results  from 
these  two  analysis  rounds  in  1985  are  of 
questionable  validity  because  the 
maximum  sample  holding  times 
recommended  in  SW-W6  were 
exceeded.  However,  for  the  sake  of 
completeness,  the  Agency  presented  the 
results  of  all  of  these  analyses  in  today's 
proposed  denial.  The  Agency,  when  it 
provides  guidance  to  petitioners  on 
sampling  and  analysis  procedures,  now 
requests  that  samples  be  analyzed 
within  SW-846  recommended  maximum 
holding  times  in  order  for  analyses  to  be 
considered  valid.  The  Agency,  however, 
did  not  request  BSC  to  conduct 
additional  analyses  because  there  was 
sufficient  basis  to  propose  denial  of  the 
petition  without  this  information. 

BSC  also  submitted  ground-water 
monitoring  informa  tioB  collected  from 
wells  monitoring  the  treatment  pit  in  an 
attempt  to  demonstrate  that  waste 
contained  in  the  unit  had  not  adversely 
impacted  ground-water  quahty.  The 
ground-water  monitoring  information 
submitted  by  BSC  and  received  from 
state  and  EPA  Regional  authorities 
included:  (1)  Well  location  information; 
(2)  boring  logs  and  well  construction 
details  for  each  well;  (3)  water  levels 
and  water  level  contour  maps;  and  (4) 
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results  of  the  analysis  of  ground-water 
samples. 

3.  Agency  Analysis 

BSC  used  SW-846  Methods  7060 
through  7760  to  quantify  the  total 
constituent  concentrations  of  the  EP 
toxic  metals  and  nickel  in  the  treatment 
pit  waste.  BSC  used  "Methods  for  the 
Chemical  Analysis  of  Water  and 
Wastes"  Methods  335.2  and  425. 
respectively,  to  quantify  total  cyanide 
and  sulfide  levels  in  the  treatment  pit 
waste.  SW-846  Methods  1310  and  1330 
(standard  EP  and  OWEP,  respectively) 
were  used  to  determine  the  leachable 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide  in  the  treatment  pit 
waste.  Table  1  presents  the  maximum 
total  constituent,  EP  leachate,  and 
OWEP  leachate  concentrations  of  the  EP 
toxic  metals,  nickel,  cyanide,  and 
sulfide. 

Table  1.— Maximum  Total  Constituent 
and  EP/OWEP  Leachate  Concentra- 
tions (ppm)  Treatment  Pit  Waste 


Constitu- 

Total 

constituent 

•natyses 

Leachate  analyses 

ents 

EP 

OWEP 

Arsenic 

Barium 

0.40 
415 
0.17 
120 
170 
0.01 
19.4 
0.11 
<0.01 

72.6 
5.7 

0.007 
0.306 
0.003 
0.003 
0.014 

0.0004 

0.58 

0.003 

<  0.001 

NA 

<0.01 
0.38 

Cadmium 

Chromium 

Lead 

Mercury 

Nickel 

<0.005 

<0.01 

<0.01 

<0.0002 

0.59 

Selenium 

Stiver....- 

Cyanide 

(total) 

Sulfide 

0.000 
<0.01 

<0.02 

<:  Denotes  that  the  constituent  was  not  detected 
at  the  detection  limit  specified  in  the  table. 

NA:  Analysis  for  leachable  concentrations,  of  sul- 
fide is  not  necessary  because  the  Agency  s  level  of 
regufatory  concern  is  based  on  total  constituent 
concentrations  of  reactive  sulfide. 

The  detection  limits  in  Table  1 
represent  the  lowest  concentrations 
quantifiable  by  BSC,  when  using  the 
appropriate  analytical  methods  to 
analyze  its  waste.  (Detection  limits  may 
vary  according  to  the  waste  and  waste 
matrix  being  analyzed,  i.e.,  the 
"cleanliness"  of  waste  matrices  varies 
and  "dirty"  waste  matrices  may  cause 
interferences,  thus  raising  the  detection 
limits.) 

Using  "Standard  Methods  for  the 
Examination  of  Water  and 
Wastewater,"  14th  edition.  Method 
502D,  BSC  determined  that  its  treatment 
pit  waste  had  a  maximum  oil  and  grease 
content  of  2.68  percent.  These  analyses 
were  conducted  on  samples  that  had 
exceeded  SW-846  recommended 
maximum  holding  times.  However,  the 
Agency  accepts  these  analyses  as  an 


indication  of  the  oily  nature  of  the 
waste.  For  the  determination  of  the 
percent  oil  and  grease,  delay  in  analysis 
would  tend  to  decrease  the  apparent 
amount  of  oil  in  the  sample.  Because  the 
expired  samples  still  contained  oil  and 
grease  levels  in  excess  of  one  percent, 
the  Agency  considered  the  waste  to  be 
an  oily  waste. 

Petitioners  are  required  to  modify  the 
EP  procedure  in  accordance  with  the 
Oily  Waste  EP  (OWEP)  methodology  if 
the  oil  and  grease  content  of  the  waste 
exceeds  one  percent  Wastes  having 
more  than  one  percent  total  oil  and 
grease  may  either  have  significant 
concentrations  of  the  constituents  of 
concern  in  the  oil  phase  which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  of  metals 
from  the  sample.  See  SW-84e  Method 
133a  BSC  provided  standard  EP  data  as 
well  as  OWEP  data  (on  expired 
samples)  in  support  of  its  petition. 
Because  there  was  sufficient  basis  to 
propose  denial  of  the  petition,  the 
Agency  did  not  require  BSC  to  provide 
additional  OWEP  results  on 
representative  samples  of  the  treatment 
pit  waste. 

On  the  basis  of  test  results  provided 
by  BSC  pursuant  to  40  CFR  260.22,  none 
of  the  samples  analyzed  exhibited  the 
characteristics  of  ignitability, 
corrosivity,  or  reactivity.  See  40  CFR 
261.21,  261.22,  and  261.23,  respectively. 

BSC  submitted  a  signed  certification 
stating  that  the  treatment  pit  contains 
approximately  6,000  cubic  yards  of 
waste.  The  Agency  reviews  a 
petitioner's  estimate  and,  on  occasion, 
has  requested  a  petitioner  to  reevaluate 
estimated  waste  volume.  EPA  accepts 
BSCs  certified  estimate  of  6,000  cubic 
yards. 

EPA  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions,  and  has  not  verified 
the  data  upon  which  it  proposes  to  deny 
BSCs  petition.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  initiated  a  spot-check  sampling  and 
analysis  program  to  verify  the 
representative  nature  of  data  for  some 
percentage  of  the  submitted  petitions, 
and  may  select  facihties  likely  to  be 
proposed  for  exclusion  for  spot-check 
sampling. 

4.  Agency  Evaluation 

The  Agency's  review  of  BSCs  petition 
included  an  evaluation  of  the  treatment 
pit  waste  [e.g.,  adequacy  of  the  sampling 


strategy,  assessment  of  the  total  and 
leachable  constituent  levels  in  the 
waste)  and  the  potential  impact  of  the 
treatment  pit  waste  on  the  underlying 
aquifer.  The  Agency  reviewed  BSCs 
arguments  concerning  the  presence  of 
hazardous  constituents  [e.g^  those 
constituents  Usted  in  40  CFR  Part  261, 
Appendix  VIII).  other  than  those  tested 
for,  in  the  treatment  pit  waste.  BSC 
claims  that  additional  hazardous 
constituents  are  not  expected  to  be 
present  in  the  petitioned  waste  given  the 
nature  of  the  facility's  pickling 
operations  and  raw  materials  used  in 
these  pickling  op>erations.  The  Agency 
believes  that  BSCs  analyses  and 
presentation  were  insufficient  to 
demonstrate  that  the  waste  contains  no 
other  haztudous  constituents. 
Specifically.  BSC  did  not  provide  a 
comprehensive  description  of  all  solid 
wastes  (including  the  composition  of  the 
slags)  that  were  disposed  of  in  the 
treatment  pit'  BSC  only  explained  that 
pickling  operations  would  not  have 
generated  wastes  that  contained 
additional  hazardous  constituents. 
Because  all  solid  wastes  disposed  of  in 
the  treatment  pit  are  also  considered 
hazardous  in  accordance  with  40  CFR 
261.3(a)(2)(iv)  (the  mixture  rule),  BSC 
should  have  also  demonstrated  that 
these  wastes  did  not  contain  additional 
hazardous  constituents.  The  Agency 
typically  requires  petitioners  to  submit 
analytical  results  or  mass  balance 
calculations  for  constituents  expected  to 
be  present  in  petitioned  wastes.  The 
Agency,  however,  did  not  request  BSC 
to  provide  further  information  about 
additional  hazardous  constituents  in  the 
treatment  pit  waste  because  sufficient 
data  existed  to  support  a  proposed 
denial  of  the  petition. 

In  evaluating  petitioned  wastes  such 
as  BSCs.  the  Agency  typically  uses  its 
vertical  and  horizontal  spread  (VHS) 
landfill  model  which  predicts  the 
potential  for  ground-water 
contamination  from  wastes  that  are 
landfiUed.  See  50  FR  7882  (February  26, 
1985),  50  FR  48896  (November  27, 1985). 
and  the  RCRA  public  docket  for  these 
notices  for  a  detailed  description  of  the 
VHS  model  and  its  parameters. 
However,  because  BSCs 
characterization  of  the  petitioned  waste 
was  inadequate  (e.^.,  OWEP  results 
were  not  provided  for  samples  within 
SW-646  recommended  maximum 
Jiolding  times),  the  Agency  believes  it  is 
inappropriate  to  use  die  modeling 
evaluation  as  a  basis  in  today's 
decision.  The  Agency  believes  that  the 
results  of  the  evaluation  using 
unacceptable  input  parameters  would 
not  be  an  accurate  assessment  of  the 
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potential  hazards  of  the  petitioned 
waste. 

After  reviewing  information 
describing  the  ground-water  monitoring 
system  at  the  treatment  pit,  the  Agency 
determined  that  the  ground-water 
monitoring  system  for  the  treatment  pit 
is  inadequate  to  fully  characterize  either 
the  ground-water  flow  direction(8)  or 
ground-water  quality  at  the  treatment 
pit.  The  system  was  originally  designed 
to  monitor  both  the  treatment  pit  and  a 
nearby  tar  sludge  impoundment  as  a 
single  waste  management  area  (HWM- 
1).  Well  MW-lUl  was  installed  to  serve 
as  an  upgradient  well  for  the  waste 
management  area.  While  three  wells 
were  installed  as  downgradient  wells 
for  the  tar  sludge  impoundment,  only 
well  MW-lDl  was  installed  to  serve  as 
a  downgradient  well  for  the  treatment 
pit.  The  Agency  believes  that  the  single 
downgradient  well  (MW-lDl)  is 
inadequate  for  fully  characterizing  the 
impact  of  the  treatment  pit  waste  on 
ground-water  quality. 

Information  contained  on  well  logs 
submitted  by  BSC  also  raised  several 


concerns  about  the  construction  of  MW~ 
lUl  and  MW-lDl.  In  particular,  the 
Agency  is  concerned  that  MW-lDl  was 
screened  in  "black  ash"  while  MW-lUl 
was  screened  in  gravel  and  slag.  The 
"black  ash"  in  which  MW-lDl  is 
screened  may  also  affect  the  chemical 
composition  of  the  ground  water  by 
acting  as  a  filtering  aid,  adsorption 
agent,  buffer,  or  reagent.  Additionally, 
the  Agency  is  concerned  that  the 
screened  portion  of  MW-lDl  is  20  feet 
shorter  than  the  screened  portion  of 
MW-lUl.  Lastly,  the  Agency  is 
concerned  that  MW-lUl  was  installed 
in  what  appears  to  be  a  contaminated 
area.  The  well  log  for  MW-lUl 
indicates  that  both  "foamy  green  water" 
and  "grey  to  black  water"  were 
encountered  during  drilling.  In  addition, 
elevated  concentrations  of  benzene 
have  been  reported  in  well  MW-lUl 
(see  Table  2).  Therefore,  the  Agency 
believes  that  the  construction  and 
placement  of  the  two  wells  (MW-lUl 
and  MW-lDl)  support  a  conclusion  that 
the  well  system  is  inadequate. 
Despite  the  inadequacies  of  the 


Table  2.— Concentrations  of  Hazardous  Constituents  in  Ground-Water  that 

THE  Downgradient  Well  (ppm)  Treatment 


monitoring  system  for  the  treatment  pit, 
the  Agency  believes  the  monitoring  data 
from  the  single  downgradient  well 
demonstrate  that  the  treatment  pit  may 
have  contributed  to  ground-water 
contamination  in  excess  of  the  health- 
based  levels  used  in  delisting  decision- 
making. EPA  did  not  request  that  BSC 
provide  additional  ground-water 
monitoring  data  because  the  existing 
information  from  well  MW-lDl  was  of 
sufficient  concern  to  support  a  proposed 
denial  of  BSC's  petition.  Specifically, 
data  from  the  analysis  of  samples 
collected  from  the  existing  ground-water 
monitoring  system  at  the  treatment  pit 
indicate  that  the  petitioned  unit  may 
have  adversely  impacted  ground-water 
quality.  Table  2  presents  the  hazardous 
constituents  which  were  detected  at 
concentrations  exceeding  the  health- 
based  levels  used  for  delisting  decision- 
making in  ground-water  samples 
collected  from  downgradient  well.  MW- 
IDI.  Table  2  also  presents  analyses  of 
ground-water  samples  collected  from 
upgradient  well,  MW-llIl. 

Exceed  Delisting  Health-based  Levels  in 
Pit 


Parameter  and  sampling  date           | 

Levels  of 
regulatory 
concern  ' 

Monitonng  wells ' 

MW-1U1 

MW-1D1 

Lead ., 

0.05 

<0.01 
0.030J 

NR 

<  0.005 

<  0.001 
ND 
NR 
NR 
<0.005 

<  0.005 

<0.001 
ND 
NR 
NR 

<  0.005 

<  0.005 

O.ooeo 

NR 

<0.010* 

<0.0l0* 

0.012 
NR 
0.018 
0.01.4 

ND' 
NR 

<0.010' 
<0.010' 

6-6-85  > 4. 

0.06 
0.270 

7-«6« '. 

Cadmiuni „ 

0.01 

4-25-85 ™ H- 

0.014 
0.013 

1-88 * 

1,1-Dichloroethane _ h- ] 

0.00038 

6-11-86 .- i ". .            ' 

0.003 
0  nmi 

7-86 .1. i 

2-87 i 

n  nnft 

11-6-87  (NYDEC) j 

0.010 
0.010 
0.010 

11-6-87 

1-88 

TrictiKxoethylene 

0  005 

6-11-86 J 

0.009 
0  0082 

7-86 



2-87 i 

n  nnc) 

11-6-87  (NYDEC) 

0.0096 

0.009 

0.010 

11-6-87 : 

L 

1-88 1 

Fluorene ^ 

0.002 

7-86 

0.028 
0,0036J 
<0.010* 
<0.010' 

11-6-8r  (NYDEC) 

11-6-87 „„ 

1-88 1 

Phflfianthrene : 

0  002 

7-86 ] 

0.025 
0.0024J 
<0.010' 

.,o.oio- 

11-6-87  (NYDEC) _ 

11-6-87 , 

1-88 J 

Anthracene 

0002 

7-86 ., 

0.0036 
<.  0.020 
<0.010 
^  n  nin' 

1 1  -6-87  (NYDEC) J 

11-6-87 

1-88 

Benzene 

0.005 

7-86 

11-6-87 

0.430 
0.340 

0.009 
0.008 

1-88 

1 

■ ■ i 
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'  See  "Docket  Report  on  Hmtth-based  Regulatory  Levels  and  Sokifailities  Uasd  in  ttte  Evaluation  o(  Defeting  Petitiorv,''  June  8, 1988  located  in  tha  RCRA  ouMc 

docket.  ' 

'  MW-1U1  «8  an  upgradient  wetl;  MW-1D1  is  a  downgradient  well.  •' 

^  All  values  reported  by  BSC  unless  otherwise  noted. 

*  Lead  concentration  m  trip  blank  was  estimated  as  0.020  ppm. 

NR— Not  reported. 

J— Indicates  an  estimated  value.  This  flag  is  used  either  (1)  when  estimating  a  concentration  for  tentatively  kJentified  compounds  where  a  11  response  la 
assumed  or  (2)  when  the  mass  spectral  data  irxlicate  the  presence  of  a  compound  that  meets  the  identification  enteric,  but  the  resutt  is  less  than  the  KMcifiad 
detection  limit  and  greater  than  zero.  For  exeunple.  If  tt>e  limit  of  detection  is  0.010  ppm  and  a  cortcentration  of  0.003  ppm  is  calculated,  the  resutt  is  cwortod  as 
0.003J. 

ND— Not  detected:  detection  limit  unspecified. 

<  —Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table. 

*— Compound  present,  but  not  quantifiatile  t>elow  measurable  detection  limit 

NYDEC— Value  reported  by  New  York  Department  of  Environmental  Control. 


Table  3  presents  the  concentrations  of 
non-hazardous  constituents  detected  in 
ground-water  samples  collected  from 
MW-lUl  and  MW-lDl.  Although 
increases  in  the  concentrations  of 
constituents  listed  in  Table  3  (and 
decreases  in  pH)  in  MW-lDl  with 
respect  to  MW-lUl  would  not 
themselves  warrant  denial  of  a  delisting 
petition,  they  provide  further  support  for 
the  Agency's  conclusion  that  the 
treatment  pit  is  impacting  ground-water 
quality. 

Table  3.— Concentrations  of  Non- 
hazardous  Constituents  and 
Water  Quality  Parameters  in 
Ground-Water  (ppm)  Treatment  Pit 


Table   3.— Concentrations   of    Non- 
hazardous        CONSTrrUENTS        AND 

Water  Quality  Parameters  in 
Ground-Water  (ppm)  Treatment 
Pit— Continued 


Parameter  and 

Monitoring  wells ' 

sampling  date 

MW-1U1 

MW-1D1 

Chloride 

12-18-85 ' 

130 
97 
166 
78 
160 
200 
190 

0.59 

0.33 

0.280 

0.058 
<0.010 
0.0091 

0.57 
<0.1 
0.17 

12.1 

11.7 

11.8 

10.6 

12.18 

11.20 

11.72 

11.67 

10.59" 

11.26" 

11.48" 

2.530 

2.330 

2,140 

2,663 

2,300" 

1.350" 

2,470" 

2,000 

6-11-86 

2.500 

7-86      

2,700 

12-86    

3,827 

6-87 

2,000 

11-6-87 

190"* 

1-88 

3,300 

Iron 
12-18-85 

19.1 

6-11-86 

56.3 

7-86 

110 

Manganese 
12-18-85 

0.76 

6-11-86 

0.608 

7-86 

0.880 

NO,-N 
12-18-85 

7.76 

11-6-87 

0.14 

1-88 

3.4 

pH'' 
2-21-85  

7.3 

4-25-85 

6.9 

6-6-85 

67 

7-18-85 

5.8 

12-18-85  

6.80 

6-11-86 

7.00 

7-86 

6.67 

12-86 

658 

6-87  

8.24" 

11-6-87 

6.85" 

1-88    

7.17" 

Specific 
Conductance ' 
12-18-85 

8,090 

6-11-86  

6,580 

7-86 

9.010 

12-86 

12.359 

6-87 

9,800" 

11-6-87 

5,760" 

1-88 

11.260" 

Parameter  and 

Monitonng  wells  ' 

sampling  date 

MW-1U1 

MW-1D1 

Total  Organic 
Carbon  (TOC) 
12-18-85 

3.6 

10.0 

7.4 

8.5 

0.014 
0.023 

0.340J 
C  MS 

<  0.005 
0.010 
0.024 

276 
268 
340 
210 
180 

79 
72.8 
76.0 

53 

6-11-86 

136 

7-86 

11.1 

12-86 

14.3 

tox 

12-18-85 

0018 

6-11-86 

0  024 

7-86 

0.726 

12-86  

0  085 

6-87 

0  071 

11-6-87 

0  099 

1-88 

0.067 

Sulfate 
6-11-86 

1,180 

12-86 

1  106 

6-87 

1  100 

11-6-87 

400*" 

1-88    

820 

Potassium 
6-11-86 

171 

12-86 

219 

1-88  

257 

■  MW-tUI  Is  an  upgradient  well;  MW-101  is  a 
downgradient  well. 

'  All  values  reported  by  BSC. 

°  Specific  coriductarK:e  and  pH  are  reported  in 
umhos/cm  and  standard  units,  respectively. 

NR— Not  reported. 

J— Estimate<J  value   (see  footnote  to  Table  2). 

< — Denotes  that  the  constituent  was  not  detected 
at  the  detection  limit  specified  in  the  table. 

* — Compound  present,  but  not  quantifiable  below 
measurable  detection  limit. 

"—Field  data. 

"*— BSC  believes  that  sample  bottles  were 
switched.  Chlonde  concentration  may  actually  be 
3,100  ppm  (not  190  ppm)  and  sulfate  concentration 
may  actually  be  1 .000  ppm  (not  400  ppm). 


5.  Conclusion 

The  Agency  believes  that  BSC  has 
failed  to  demonstrate  that  its  petitioned 
waste  is  not  hazardous.  The  Agency 
believes  that  data  from  the  analyses  of 
samples  collected  from  the  existing 
ground-water  monitoring  system  at  the 
treatment  pit  indicate  that  the  petitioned 
unit  may  have  contributed  to  ground- 
water contamination.  Specifically,  the 
Agency  believes  that  the  ground-water 
monitoring  data  from  the  existing  well 
system  are  not  adequate  to  eliminate  the 
treatment  pit  as  a  source  of  ground- 


water contamination  and,  to  the 
contrary,  provide  a  basis  for  concluding 
that  the  treatment  pit  waste  is 
contributing  to  ground-water 
contamination.  Furthermore,  the  Agency 
believes  that  the  petitioned  waste's 
potential  to  contribute  to  ground-water 
contamination  is  a  sufficient  basis  for 
denial  because  the  Agency,  in  its 
evaluation  of  a  petition,  must  determine 
whether  factors  (including  additional 
constituents)  could  cause  the  petitioned 
waste  to  be  hazardous  (see  40  CFR 
260.22(a)(2)).  The  Agency  is  not 
obligated  to  show  conclusively  that  the 
waste  is  hazardous. 

In  addition,  the  Agency  also  considers 
BSC's  petition  to  be  incomplete.  As 
stated  previously,  the  Agency  believes 
that  BSC's  characterization  of  the 
petitioned  waste  was  inadequate  [e.g., 
holding  times  were  exceeded, 
inappropriate  analytical  methods  were 
used,  and  the  presence  of  other 
hazardous  constituents  potentially 
present  in  the  waste  were  not 
quantified).  The  Agency,  however,  did 
not  request  BSC  to  provide  further 
information  about  additional  hazardous 
constituents  in  the  treatment  pit  waste 
because  sufficient  data  existed  to 
support  a  proposed  denial  of  the 
petition.  As  stated  previously,  the 
Agency  did  not  believe  it  appropriate  to 
use  the  VHS  model  evaluation  as  a 
basis  in  today's  decision  because 
acceptable  analytical  data  were  not 
provided. 

The  Agency,  therefore,  proposes  to 
deny  Bethlehem  Steel  Corporation's 
petition  for  exclusion  of  the  waste 
described  in  its  petition  as  EPA 
Hazardous  Waste  No.  K062  and 
contained  in  its  treatment  pit  at  its 
Lackawanna,  New  York  facility.  The 
treatment  pit  waste  should  continue  to 
be  subject  to  regulation  under  40  CFR 
Parts  260  through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

III.  Effective  Date 

This  rule,  if  promjlgated,  will  become 
effective  immediatel".  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 


I 

31554 Federal  Register  /  Vol.  54.  No.  145  /  Monday,  July  31.  1989  /  Proposed  Rules 


months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  facility  has  been 
obligated  to  manage  its  waste  as 
hazardous  before  and  during  the 
Agency's  review  of  its  petition.  Because 
a  six-month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  this  denial  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d]. 

IV.  Regulatory  Impact 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposed  denial  of  this 
petition,  if  promulgated,  would  not 
impose  an  economic  burden  on  this 
facility  because  prior  to  submitting  and 
during  review  of  the  petition,  this  facility 


should  have  continued  to  handle  its 
waste  as  hazardous.  The  denial  of  the 
petition  means  that  they  are  to  continue 
managing  their  waste  as  hazardous  in 
the  manner  in  which  they  have  been 
doing,  economically,  and  otherwise. 
There  is  no  additional  economic  impact, 
therefore,  due  to  today's  rule.  This 
proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  use  §§  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  if  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  {i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative,  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  If  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities.  The  facility  included  in 


this  notice  does  not  constitute  a  small 
entity.  Accordingly,  I  hereby  certify  that 
this  proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  regulation,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  3501  et.  seq.) 
and  have  been  assigned  0MB  Control 
Number  2050-0053.         I 

List  of  Subjects  in  40  CPR  Part  261 

Hazardous  Materials,  Waste 
Treatment  and  Disposal,  Recycling. 

Authority:  Sec.  30C1  RCRA.  42  U.S.C.  B921. 
Date:  July  17, 1989. 
Robert  L.  Duprey, 

Acting  Assistant  Adwinisttutur,  Office  of 
Solid  Waste  and  Emergency  Response, 
[m  Doc.  89-17735  Filed  7-28-89;  8:4.5  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Machine  Tooi  Special  Issue  License: 
Request  for  Comments 

aoency:  Department  of  Commerce. 

Bureau  of  Export  Administration.  Export 

Administration. 

action:  Notice  of  request  for  comments. 

summary:  The  Department  of 
Commerce  hereby  solicits  public 
comments  on  a  request  for  special  issue 
licenses  under  Article  8  of  ^e  U.S.- 
Japan machine  tool  voluntary  restraint 
agreement, 

DATES:  Comments  must  be  submitted  no 
later  than  August  10, 1989. 

ADDRESSES:  Send  all  comments  to  John 
A.  Richards;  Deputy  Assistant  Secretary 
for  Industrial  Resource  Administration: 
Room  H3878;  U.S.  Department  of 
Commerce;  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Levy,  Section  232  Program 
Manager,  Department  of  Commerce, 
Room  H3878,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Paragraph  8  of  the  Arrangement 
Between  the  Government  of  Japan  and 
the  Government  of  the  United  States  of 
America  Concerning  Trade  in  Certain 
Machine  Tools  provides  for  the  issuance 
of  special  issue  licenses  when  it  is 
determined  "that  there  is  a  need  for  the 
importation  into  the  USA  of 
arrangement  products  in  excess  of  the 
(VRA)  export  limit."  Generally,  the 
Department  of  Commerce  is  prepared  to 
grant  such  requests  (1)  when  the 
machine  in  question  meets  a  unique 
national  security  need,  (2)  when  the 
machine  will  directly  support  an 
increase  in  U.S.  madiine  tool 
manufacturing  capacity,  or  (3)  when  a 
customer  can  demonstrate  tfiat  a 


comparable  tool  cannot  be  obtained 
from  domestic  or  available  foreign 
suppliers.  Special  issue  licenses  are 
granted  for  a  limited  time  period  and  for 
a  speciHed  number  of  machines. 

The  Department  has  received  a 
request  for  a  special  issue  Ucense  to 
import  a  machining  center  from  Japan. 
The  machine  is  a  double  column  verticle 
spindle  machining  center,  capable  of  5- 
sided  machining  and  meets  the 
following  specifications:,  table  size  of 
59"  wide  x  20"  long;  X  axis  travel  of 
197",  Y  axis  travel  of  79".  Z  axis  travel 
of  26";  positioning  of  accuracy  of  +  /  — 
0.0002  inches;  position  repeatability  of 
0.00012  inches;  the  effective  width 
between  columns  of  80.71  inches; 
distance  from  spindle  nose  to  table  of  0- 
59.06  inches;  working  surface  of  59  x  189 
inches;  height  of  table  from  floor  of  31.50 
inches;  feedrate  of  0.04 — 157  ipm;  rapid 
traverse  of  591  imp  and  maximum  load 
capacity  of  44.000  pounds. 

The  Department  is  particularly 
interested  in  receiving  pubUc  comments 
on  the  availability  of  comparable  tools 
from  domestic  or  available  foreign 
suppliers.  Any  party  interested  in 
commenting  on  this  request  should  send 
written  comments  as  soon  as  possible, 
and  not  later  than  August  10, 1989. 

Commerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  identify  that 
portion  of  their  submission  and  also 
provide  a  non-proprietary  submission 
which  can  be  placed  in  the  public  file. 
The  public  file  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Office  of  Security  and  Management 
Support,  Room  4886  at  the  above 
address;  telephone  (202)  377-2593. 
James  M.  LeMunyon, 
Deputy  Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  89-17782  Filed  7-28-e9;  8:45  am] 

MLUNO  CODE  3S10-OT-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards  List  of 
Members 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 


accordance  writh  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

ORice  of  die  Secretary  of  the  Air  Force 

BG  Michael  P.  McRaney 
BG  Basil  H.  Pflumm 

Air  Staff 

Dr.  David  E.  Anderson 
Mr.  Grover  L  Dunn 
Mr.  Roy  C.  Gay 

Air  Force  Logistics  Command 

Ms.  Diann  L  McCoy 
Mr.  Gerald  L  Yanker 
Patty  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  89-17784  Filed  7-28-89: 8:45  am] 
BILUNG  CODE  3910-01-« 


DEPARTMENT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement 

Advisory  Council  on  Education 
Statistics;  Meeting 

AGENCY:  Advisory  Council  on  Education 
Statistics  (ACES). 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  September  7-8. 1989. 

ADDRESS:  555  New  Jersey  Avenue  NW., 
Room  326,  Washington,  DC  20208. 

FOR  FURTHER  INFORMATION  CONTACT: 

Iris  Silverman.  Executive  Director. 
Advisory  Council  on  Education 
Statistics.  555  New  Jersey  Avenue. 
Room  400J.  Washington.  DC  20208-5574. 
Telephone:  (202)  357-6831. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Coimcil  on  Education 
Statistics  is  established  under  section 
406(c)(1)  of  the  Education  Amendments 
of  1974,  Pub.  L  93-380.  The  Council  is 
established  to  review  general  policies 
for  the  operation  of  the  National  Center 
for  Education  Statistics  (NCES)  in  the 
Office  of  Educational  Research  and 
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Improvement  and  is  responsible  for 
advising  on  standards  to  insure  that 
statistics  and  analyses  disseminated  by 
NCES  are  of  high  quality  and  are  not 
subject  to  political  influence.  The 
meeting  of  the  Council  is  open  to  the 
public. 

The  proposed  agenda  includes  the 
following:  NCES:  Three  Years  After  the 
National  Academy  of  Sciences' 
Evaluation;  ACES  Agenda  Planning; 
Confidentiality  Issues  and  Sharing  of 
Data;  Work-in-Progress — Standards 
Revision  and  Quality  Assurance. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  Executive 
Director,  Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue  NW., 
Room  400J,  Washington,  DC  20208-5574. 

Date:  July  25. 1989. 
Bnino  V.  Manno, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement. 
[FR  Doc.  89-17802  Filed  7-28-89;  8:45  am] 
BILUNQ  COOC  4000-01-11 


National  Assessment  Governing 
Board;  Meeting 

aqency:  National  Assessment 
Governing  Board. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Technical 
Methodology  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
dociunent  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 
date:  August  18, 1989. 

Time:  2  p.m.  until  adjournment. 

Location:  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  4060,  Mary  E. 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC  20202-7583. 
FOR  FURTHER  INFORMATION  CONTACT 

Roy  Truby,  Executive  Staff  Director, 
National  Assessment  Governing  Board, 
U.S.  Department  of  Education,  Suite 
4060,  Mary  E.  Switzer  Building,  330  C 
Street  SW.,  Washington,  DC  20202-7583. 
Telephone:  (202)  732-1824. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provision  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 


Improvement  Act),  Title  m-C  of  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L  100-297),  20  U.S.G  1221E-1. 

The  Board  is  established  to  advise  the 
Commissioner  for  Education  Statistics 
on  policies  and  actions  needed  to 
improve  the  form  and  use  of  the 
National  Assessment  of  Educational 
Progress,  and  develop  specifications  for 
the  design,  methodcjogy,  analysis  and 
reporting  of  test  results.  The  Board  also 
is  responsible  for  selecting  subject  areas 
to  be  assessed,  identifying  the 
objectives  for  each  age  and  grade  tested, 
and  estabUshing  standards  and 
procedures  for  interstate  and  national 
comparisons. 

The  Technical  Meithodology 
Committee  of  the  National  Assessment 
Governing  Board  v^l  meet  via 
teleconference  in  Washington,  DC  on 
August  18, 1989  from  2  p jn.  until  the 
completion  of  business.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  tlie  public  will  have  access 
to  the  Committee's  deliberations.  The 
proposed  agenda  includes  a  discussion 
of  issues  related  to  reporting  student 
achievement  on  a  state-by-state 
comparison  basis.  Committee  members 
will  be  updated  on  the  progress  toward 
the  determination  of  procedures  and 
strategies  to  be  followed  in  reporting 
State  comparative  data. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for 
public  inspection  at  the  National 
Assessment  Governing  Board  office, 
U.S.  Department  of  Education,  Suite 
4060,  Mary  E.  Switzer  Building.  330  C 
Street  SW.,  Washington.  DC  20202-7583, 
from  8:30  a.m.  to  5  p.m. 


Date:  luly  25, 1989. 
Bnino  V.  Manno, 

Acting  Assistant  Secratary  for  Educational 
Research  and  Improvement. 

[FR  Doc.  89-17729  Filed  7-28-89;  8:45  am) 

BILUNO  COOE  4000-01-M 


National  Assessment  Governing 
Board;  Meeting 

agency:  National  Assessment 
Governing  Board. 

ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Reading 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 


intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

date:  August  14, 1989. 
Time:  1:00  p.m.  until  adjournment 

Location:  U.S.  Department  of 
Education  National  Assessment 
Governing  Board,  Suite  4060,  Mary  E. 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC  20202-7583. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roy  Truby,  Executive  Staff  Director, 
National  Assessment  Governing  Board, 
U.S.  Department  of  Education,  Suite 
4060,  Mary  E.  Switzer  Building,  330  C 
Street,  SW.,  Washington  DC  20202-7583. 
Telephone:  (202)  732-1824. 

SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(1)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  Title  2in-C  of  the 
Augustus  F.  Hawkins— Robert  T. 
Sta^ord  Elementary  and  Secondary 
School  Improvement  Amendments  of 
21988  (Pub.  L  100-297);  20  USC  1221e-l). 
The  Board  is  established  to  advise  the 
Commissioner  for  Education  Statistics 
on  policies  and  actions  needed  to 
improve  the  form  and  use  of  the 
National  Assessment  of  Educational 
Progress,  and  develop  specifications  for 
the  design,  methodology,  analysis  and 
reporting  of  test  results.  The  Board  also 
is  responsible  for  selecting  subject  areas 
to  be  assessed,  identifying  the 
objectives  for  each  age  and  grade  tested, 
and  establishing  standards  and 
procedures  for  interstate  and  national 
comparisons. 

The  Reading  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  in 
Washington,  DC  on  August  14, 1989  from 
1:00  p.m.  until  the  completion  of 
business.  Because  this  is  a 
teleconference  meeting  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
proposed  agenda  includes  review  and 
approval  of  the  logistical  arrangements 
for  the  public  hearings  on  the  Reading 
Objectives  for  the  1992  Assessment;  and 
other  matters  pertaining  to  the  Reading 
Committee's  responsibilities. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  Mary  E.  Switzer  Building.  330 
C  Street,  SW.,  Room  4060.  Washington, 
DC  from  8:30  a.m.  to  5:00  p.m. 
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Date:  July  25, 1989. 
Bruno  V.  Manno, 

Acting  Assistant  Secretary  for  Educational 

Research  and  Improvement 

[FR  Doc.  89-17730  Filed  7-28-89;  8:45  am] 

BILUN6  CODE  4000-4)1-11 


Advisory  Committee  on  Student 
Financial  Assistance;  Hearing  and 
Meeting 

agency:  Advisory  Committee  on 
Student  Financial  Assistance. 

ACTION:  Notice  of  upcoming  hearing  and 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  hearing  and  meeting  of  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
describes  the  functions  of  the 
Committee.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  the  opportimity  to 
attend. 

DATES:  August  14, 1989  beginning  at  1:00 
p.m.  and  ending  at  4:00  p.m.;  August  15, 
1989  beginning  at  9:00  a.m.  and  ending  at 
5:00  p.m.;  and  August  16, 1989  beginning 
at  9:00  a.m.  and  ending  at  12:00  Noon. 

ADDRESS:  The  Hoover  Institution  at 
Stanford  University,  Stauffer 
Auditorium,  Herbert  Hoover  Memorial 
Building,  Stanford,  California  94305. 

FOR  FURTHER  INFORMATION  CONTACT 

Brian  K.  Fitzgerald,  Sta^  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Room  4600,  ROB-r 
3,  7th  &  D  Streets,  S.W.,  Washmgton,  DC 
20202-7582  (202)  732-3439. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Pub.  L.  100-50  (20  U.S.C.  1098).  The 
Advisory  Committee  is  established  to 
provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  fmancial  aid  matters, 
including  providing  technical  expertise 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  and  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program.  The  Congress 
has  also  directed  the  Advisory 
Committee  to  provide  assistance  in 
preparing  for  die  reauthorization  of  the 
Higher  Education  Act. 


The  Advisory  Committee  will  meet  in 
Stanford,  California  from  IKX)  p.m.  to 
4KX)  p.m.  on  August  14;  from  9:00  a.m.  to 
6:00  p.m.  on  August  15;  and  from  9:00 
a.m.  to  12:00  Noon  on  August  16. 

The  proposed  agenda  of  the  meeting 
includes:  (a)  Activities  of  the 
Subcommittee  on  Need  Analysis  and 
Delivery  System;  (b)  Advisory 
Committee  Reauthorization  Activities; 
and  (c)  Discussion  of  National  Service 
and  other  issues. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for 
public  inspection  at  the  Office  of  the 
Advisory  Committee  on  Student 
Financial  Assistance,  Room  4600,  7th 
and  D  Streets  SW.,  Washington,  DC 
from  the  hours  of  9:00  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  July  21, 1989. 
Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
[FR  Doc.  89-17761  Filed  7-28-«9:  8:45  am] 
BHXmOCOOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  QF8S-SO-001,  et  al.] 

Cimarron  Chemical,  Inc^  et  al^  Electric 
Rate,  Small  Power  Production,  and 
Interlocidng  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Cimarron  Chemical.  Inc. 

[Docket  No.  QF89-50-001] 
July  21. 1989. 

On  July  14, 1989,  Cimarron  Chemical, 
Inc.  (Applicant)  of  1400  Post  Oak 
Boulevard,  Suite  625,  Houston  Texas 
77056  submitted  for  filing  an  application 
for  recertiHcation  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  §  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  original  application  was  filed  on 
November  17, 1988,  and  certification 
was  granted  on  March  28, 1989; 
Cimarron  Chemical,  Inc.-,  46  FERC 
1 62,312  (1989).  The  facility  will  be 
located  near  the  hamlet  of  Vilas,  in  Baca 
County,  Colorado.  The  recertification  is 
requested  due  to  an  increase  in  the  net 
electric  power  production  capacity  from 
67.8  MW  to  72.8  MW.  In  addition,  die 
thermal  output  of  the  facility,  in  the  form 
of  extraction  steam,  will  now  be  used  in 
drying  agricultural  products,  such  as 
alfalfa,  as  opposed  to  its  use  in 


absorption  chillers  for  refrigeration 
under  the  original  application.  In  all 
other  respects,  the  faciUty  remains 
essentially  the  same  as  that  set  forth  in 
the  original  application. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  South  Carolina  Public  Service 
Authority 

[Docket  No.  ES89-31-000] 
July  21, 1989. 

Take  notice  that  on  July  14, 1989,  the 
South  Carolina  Public  Service  Authority 
("Authority")  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  ("Commission"),  pursuant 
to  section  204  of  the  Federal  Power  Act, 
seeking  authority  to  issue  not  more  than 
$100  million  in  Tax-exempt  commercial 
paper.  The  Authority  asks,  in  the 
alternative,  an  order  dismissing  the 
application  for  lack  of  jurisdiction. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ruth  M.  Davis 

[Docket  No.  ID-2418-000] 
July  24, 1989. 

Take  notice  that  on  July  6, 1989,  Ruth 
M.  Davis,  Applicant,  tendered  for  filing 
an  application  under  section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 

Trustee  (Director),  Consolidated  Edison 

Company  of  New  York,  Inc. 
Director,  Principal  Mutual  Life  Insurance 

Company 
Director,  Control  Data  Corporation 

Comment  date:  August  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Connecticut  Yankee  Atomic  Power 
Company 

[Docket  No.  EL87-23-005] 
July  24. 1989. 

Take  notice  that  on  July  3, 1989, 
Connecticut  Yankee  Atomic  Power 
Company  (Connecticut  Yankee) 
tendered  for  filing  changes  to  its  1987 
Supplementary  Power  Contract. 
Connecticut  Yankee  states  that  these 
changes  are  being  made  in  compliance 
with  the  Commission's  Order  on 
Remand  issued  on  May  18, 1989. 

Comment  date:  August  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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5.  Century  Power  Corp. 

[Docket  No.  ERBS-SeZ-OOO] 
fuly  24. 1989. 

Take  notice  that  on  July  17, 1989, 
Century  Power  Corporation  (Century) 
tendered  for  Rling  two  letter  agreements 
amending  the  1989  Sales  Agreement 
between  Century  and  San  Diego  Gas  & 
Electric  Company  (San  Diego).  The 
amendments  reflect,  among  other 
related  changes,  SDG&E's  decisions  to 
purchase  50  NfW  rather  than  100  MW 
during  June  1989,  SDC&E's  election  to 
extend  the  contract  through  the  end  of 
1989,  and  an  attempt  by  the  parties  to 
clarify  their  intent  concerning  off-peak 
energy  purchases. 

Century  requests  waiver  of  notice  so 
that  the  submittals  can  become  effective 
asof  June  1,198a 

Comment  date:  August  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

6.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ERS»-e04-000] 
July  24, 1989. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  June  26, 1989,  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  The  United  Illuminating  Company 
dated  April  27, 1989. 

The  April  27, 1989  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  peaking  capacity 
and  related  energy  to  The  United 
Illuminating  Company.  The  terms  of  this 
agreement  and  the  period  during  which 
the  purchase  of  peaking  capacity  can 
occur  shall  commence  on  May  1, 1989 
and  shall  continue  until  April  30, 1994. 

Copies  of  this  filing  were  served  upon 
The  United  Illuminating  Company  and 
the  New  York  State  Public  Service 
Commission. 

Comment  date:  August  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 


protests  should  be  Hied  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  89-17754  Filed  7-2&-89;  8:45  am] 

BILUNG  CODE  6717-41-M 

[Docket  No.  QF89-274-000] 

JMC  Selkirk,  Inc.;  Application  for 
Commission  Certificatin  of  Qualifying 
Status  of  a  Cogeneration  Facility 

July  24, 19n9. 

On  July  11, 1989.  JMC  Selkirk,  Inc. 
(Applicant),  of  One  Bowdoin  Square, 
Boston,  Massachusetts  02114,  submitted 
for  filing  an  application  for  certification 
of  a  facility  as  a  qualifying  cogeneration 
facility  pursuant  to  |  292.208  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Selkirk,  New 
York.  The  facility  will  consist  of  a 
combustion  turbine  generator,  a 
supplementary  fired  heat  recovery 
steam  generator,  and  a  non-condensing 
steam  turbine  generator.  Thermal  energy 
recovered  from  the  facility  will  be  sold 
to  the  General  Electric  Company  for 
space  heating  and  for  use  in  the 
manufacture  of  plastics.  The  net  electric 
power  production  capacity  of  the  facility 
will  be  79.9  MW.  The  primary  source  of 
energy  will  be  natural  gas.  Construction 
of  the  facility  is  scheduled  to  being 
November  1989. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 


the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Ixsis  D.  Cashell, 

Secretary. 

(FR  Doc.  89-17751  Filed  7-18-89;  8:45  am] 

BtLUNG  CODE  S717-01-H 


[Docket  No.  Ct89-^60-000,  et  al.] 

Mitchell  Energy  Corp.,  et  ai.; 
Applications  for  Certificates  and 
Abandonment  of  Service 


July  24, 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection.  * 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
9. 1989,  file  with  the  Federal  Energy 
Regulatory  Commissioa  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cashell. 

Secretary. 

'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Docket  Na  and  data  Med 


ApplKant 


Purchaser  and  k>cation 


Descnptton 


CI89-460-000  (Q-7331),  B.  June 
12. 1989. 


Mitchell   Energy  Corporation,   P.O.   Box 
4000.  The  Woodlands.  TX  77387-4000. 


Tennessee  Gas  Pipeline  Company, 
Decker  Pralrte  &  TomlMll  FieM.  Mont- 
gomery A  Harris  Counties,  Texas. 


Certain  wells  plugged  and  atMndoned. 
Ottwr  acreage  assigned  12-31-86  to 
Tortuga  Operatirtg  Company. 
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Docket  ^k).  and  date  filed 


0189-474-000,  E,  July  3. 1989 ... 
CI89-478-000,  A.  July  10,  1989. 


CI89-480-000  (0175-660),  F,  July 
14,  1989. 


Applicant 


Amoco     Production     Company,      1670 

Broadway,  Denver,  CO  80202. 
Matagorda   Island   Exploration   Corpora- 

tkxi.    P.O.    Box    1330,    Houston,    TX 

77251-1330. 
TXP  Operating  Company,  2800  Post  Oak 

Blvd.,   P.O.   Box   1396,   Houston,   TX 

77251-1396. 


Purchaser  and  tocation 


Williams  Natural  Gas  Company,  Hugoton 
Field,  Ftnney  County,  Kansas. 

Williams  Natural  Gas  Company,  Parwma 
Field,  Morton  County,  Kansas. 

Texas  Gas  Transmission  Corporation, 
Eugene  Island  Bk)Ck  342,  Offshore 
Louisiana. 


Acreage  acquired  7-1-88  from  Gaytord 
S.  Davidson  Tnjsl  No.  1. 

New  lease  acquinad  for  acreage  previous- 
ly dedicated  tiy  Amoco  Production 
Company  in  Docket  No.  G-4904. 

Acreage  acquired  8-21-85  and  2-1-87 
from  Huffco  Petroleum  Corporatnn  and 
12-1-88  from  Texaco  Inc. 


Filing  Code:  A— Initial  service:  B— AtMndonmerft;  C— Amendment  to  add  acreage;  D— Assignment  of  acreage;  E— Succession;  F— Partial  sucoessioa 


[FR  Doc.  89-17752  Filed  7-28-89;  8:45  am) 

BILUNO  CODE  6717-01-M 

[Docket  No.  CP89-1837-000] 

CNG  Ti  an^misslon  Corp;  Request 
Under  Blanket  Authorization 

July  20, 1989. 

Take  notice  that  on  July  19, 1989,  CNG 
Transmission  Corporation  (CNG),  445 
West  Main  Street,  Clarksburg,  West 
Virginia  26302-2450,  filed  in  Docket  No. 
CP89-1837-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  imder  the  Nattu-al  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  intemiptible  transportation 
services  for  lESCO  and  seven  other 
shippers  (Shippers),  under  the  blanket 
certificate  issued  in  Docket  No.  CP8&- 
311-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 


forth  in  the  request  that  is  on  file  with 
the  Commission  and  to  open  to  public 
inspection. 

CNG  states  that,  pursuant  to  the 
respective  transportation  service 
agreements,  it  would  transport  natural 
gas  from  various  receipt  points  on  its 
system  and  would  deliver  the  gas  to 
various  interconnections  between  CNG 
and  certain  local  distribution  companies 
and  pipelines.  The  receipt  and  delivery 
points,  along  with  maximum  daily, 
estimated  average  daily  and  annual 
volumes  (dt  equivalent),  are  shown  on 
the  attached  Appendix  A. 

CNG  advises  that  service  under 
S  284.223(a)  commenced  May  2, 1989,  on 
behalf  of  lESCO  as  reported  in  Docket 
No.  ST89-4015-000.  Appendix  A  also 
lists  commencement  dates  and  related 
ST  docket  numbers  for  services 
provided  the  other  shippers. 


Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Nattval 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request  Lf  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 


APPENDIX  A 


Shipper  customer 


Max  dt/day, 

average  dt/ 

day,  annual 

dt 


Receipt 
point 


Delivery  point 


Commence- 
ment date 


Related 
docket 


1.  lESCO.. 


2.  Endevco  Marketng  Company.. 


3.  Stone  Resource  &  Energy  Corporation., 


4.  Aluminum  Co.  Of  America . 


5.  Energy  Buyers  Servwe  Corp.. 


6.  Energy  Buyers  Service  Corp.. 


7.  Empire  Natural  Gas  Corporation.. 


8.  X  Energy,  Inc . 


5,000 

5,000 

1,825.000 

4,000 

775 

282,875 

10,000 

25 

9.125 

4,200 

2,428 

886.220 

5.000 

207 

75,555 

5,000 

992 

362,080 

5,000 

25 

1,625 

5,000 

96 

35,040 


HGI 

NIMO. 


EOG.. 


EOG. 


NYSEG. 


RG4E 

NYSEG 

North  Penn.. 


5-2-89 

5-12-69 

5-23-69 

&-25-89 

6-5-89 

6-5-89 

6-6-89 

6-7-69 


ST89-4015 
ST89-4013 
ST89-4014 
ST89-4012 
STe9-4011 
ST89-4010 
ST89-4009 
STS9-400e 


Legend  ofLDC/PL  Delivery  Points 

EOG— East  Ohio  Gas  Company 

HGI — Hope  Gas,  Inc. 

NIMO — ^Niagara  Mohawk  Power  Corporation 


North  Penn — North  Penn  Gas  Company 
NYSEG— New  York  State  Electric  &  Gas 

Corporation 
RG&E— Rochester  Gas  &  Electric  Corporation 


Legend  of  Receipt  Points 

A — Various  interconnects  between 

Tennessee  Gas  Pipeline  Company  and  CNB 
B— Various  receipt  points  in  WV /PA/NY 
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C — Various  interconnects  between  Texas 
Gas  Transmission  Corporation  and  CNC 

D — Various  interconnects  between  Texas 
Eastern  Transmission  Corporation  and 
CNG 

[YR  Doc  09-17755  Filed  7-28-89:  8:45  am| 

BIUJNO  CODE  •717-01-« 

[Docket  No.  6-2737-007,  et  ail 

Conoco  Inc.,  et  al;  Applications  for 
Termination  or  Amendment  of 
Certificates 

July  24. 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  section  7  of  the 


Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates 
described  herein,  all  as  more  fully 
described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection.* 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
10. 1989,  file  with  the  Federal  Energy 
Regulatorj'  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


'  This  n<)i-.f  Hoi's  no!  providp  for  consolidation 
for  hearing  of  'ht-  several  matters  covered  herein. 


of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214].  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 


Docket  No.  and  date  filed 


G-2737-007.  D.  Mar.  21.  1989 

G-2737-008.  D.  Mar.  21.  1989 

G-8592-002.  0.  June  8,  1989 

G-8592-003.  D,  June  8.  1989 

G-10723-000,  D.  July  7.  1989 

G-1 7864-000.  D.  June  12,  1989.. 
G-18378-000.  D.  June  5.  1989 

G-19127-002.  0.  June  5.  1989 

G-19663-001,  D.  July  3.  1989 

C163-148-000.  D.  May  9^.1989 

CI63-1261-000.  O.  Mar.  8.  1989  . 

CI67-286-002.  D,  June  26.  1989 . 

CI67-1 650-002.  D.  July  14.  1989, 

CI69-187-000.  D.  Mar.  21.  1989.. 
CI75-245-003.  D.  June  16,  1989 . 

CI75-880-000.  D,  June  5.  1989... 


CI75-784-001.  D.  Apr.  3,  1989.. 
CI77-20-O01.  D,  July  7,  1989 ... 


077-286-003.  O.  July  7.  1989. 


CI84-32-001,  D.  Apr.  3.  1989.. 


Applicant 


Conoco  Inc.,  P.O.  Box  2197.  Houston.  TX 

77252. 
Conoco  Inc 


Oryx  Energy  Company.  P.O.  Box  2880. 

Dallas.  TX  75221-2880. 
Oryx  Energy  Company 


Union  Pacific  Resources  Company.  P.O. 
Box  7,  Forth  Worth.  TX  76101. 

Texaco  Producing  Inc..  P.O.  Box  52332. 

Houston,  TX  77052. 
Texaco  Producing  Inc 


Texaco  Inc..  P.O.  Box  52332.  Houston. 
TX  77052. 

Anadarko    Petroleum    Corporation.    PO. 

Box  1330.  Houston.  TX  77251. 
Union  Oil  Company  of  Calrfornia.   P.O. 

Box  7600,  Los  Angelas.  CA  90051. 
Amoco  Production  Company.  P.O.  Box 

50879.  New  Orleans.  LA  70150. 

BHP  Petroleum  Company  Inc.,  San  Felipe 
Suite  3600.  Houston.  TX  77057. 


Conoco  Inc . 


BHP  Petroluem  Company  Inc . 
Oryx  Energy  Company 


Texaco  Inc.. 


Tenneco    Exploration.    Ltd..    P.O.    Box 

2511.  Houston.  TX  77252. 
Union  Pacific  Resources  Company 


Union  Pacific  Resources  Company „.. 


Tenneco  Exploration.  Ltd 


Purchaser  and  kx^ation 


WiKiams  Natural  Gas  Company.  West 
Panhandle  Field.  Gray  County.  Texas. 

Williams  Natural  Gas  Company.  West 
Panhandle  Field.  Gray  County.  Texas. 

United  Gas  Pipe  Line  Compay,  Pistol 
Ridge  Field.  Forrest  County.  Mississippi 

United  Gas  Pipe  Line  Company.  Pistol 
flidge  FieW.  Forrest  County.  Mississippi. 

Qotorado  Interstate  Gas  Company.  S.W. 
Camp  Creek.  Beaver  County.  Oklaho- 
ma 

Manhandle  Eastern  Pipe  Line  Company. 
Mohler  Field.  Meade  County,  Kansas. 

Rorida  Gas  Transmisskxi  Company.  Half 
Moon  Reef  Field.  Arkansas  County, 
Texas. 

niillips  66  Natural  Gas  Company.  Hugo- 
ton  Field,  Moore  County.  Texas. 

K  N  Energy.  Inc.,  Texas  County.  Oklaho- 
ma. 

ANR  Pipeline  Company,  South  Campt)e!l 
Field.  Major  County.  Oklahoma 

\fci'ley  Gas  Transmission.  Inc..  West 
Hackt>erry  Field.  Cameron  Parish,  Lou- 
isiana. 

Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc..  Cedars  Field.  LeFlore 
County.  Oklahoma. 

Panhandle  Eastern  Pipe  Line  Company. 
South  Peek  Field,  Roger  Mills  County. 
Oklahoma. 

Transwestern  Pipeline  Company,  Rock 
Tank  Field.  Eddy  County.  New  Mexico. 

Arkla  Energy  Resources,  a  division  of 
Arkla.  Inc.,  S.W.  Field.  Kingfisher 
County.  Oklahoma. 

Texas  Gas  Transmission  Corporation. 
Eugene  Island  Block  342.  Offshore, 
Louisiana. 

Tenneco  Oil  Company.  Eugene  Island 
Blocks  342  &  343,  Offshore  Lousiana 

Mississippi  River  Transmission  Corpora- 
tion, S.W.  New  Lil)erty  Field,  Beckham 
County.  Oklahoma. 

Mississippi  River  Transmission  Corpora- 
tion, Little  Washita  Fiedl,  Grady  County, 
Oklahoma. 

Tennessee  Gas  Pipeline  Compnay, 
Eugene  Island  Blocks  342  ft  343,  Off- 
shore Louisiana. 


Description 


Assigned  eff.  3-1-89  to  A.marillo  Natural 
Gas  Company,  Inc. 

Assigned  eff.  3-1-89  to  Prairie  Oil  Com- 
pany. 

Assigned  eff.  7-1-65  to  AW.  Dugan  Pe- 
troleum. 

Assigr>ed  eff.  11-1-85  to  Sherman  Stam- 
pley. 

Assigned  eft.  1-1-89  to  Swift  Energy 
Company. 

Assigned  eff.  12-1-88  to  Hi  Inc. 

Assigrwd  eff.  3-1-69  to  O'Sullivan  & 
Scully.  Inc. 

Assigned  eff.  12-1-88  to  NM&O  Operat- 
ing Company.  D.W.  Moms  and  J.H. 
Ferris.  Jr. 

Assigr>ed  eff.  5-1-87  to  Vernon  E.  Faul- 
coner.  Inc. 

Assigned  eff.  3-1-89  to  Post  Oak  Oil 
Company. 

Assigned  eff.  11-1-88  to  Antex  Explora- 
tion, Inc. 

Assigned  eff.  9-1-88  to  John  C.  Oxiey. 


Assigned  eff.  4-1-89  to  Maynard  Oil 
Company. 

Assigned  eff.  6-1-87  to  Bledsoe  Petro 

Corporation. 
Assigned  eff.  10-1-84  to  Beck  Pump  and 

Supply,  Inc. 

Assigned  eff.  12-1-88  to  Elf  Aquitaine 
Operating,  Inc..  and  TXP  Operating 
Company. 

Assigned  eff.  3-15-85  to  Huffco  Petrole- 
um Corporation. 

Assigned  eff.  1-1-89  to  Swift  Energy 
Company. 

Assigned  eff.  1-1-89  to  Swm  Energy 
Company. 

Assigned  eff.  3-16-85  to  Huffco  Petrole- 
um Corp. 
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Docket  No.  and  date  Ned 


0187-807-002,  D,  July  11, 1980—. 
CI88-190-001,  D,  Apri.  12,  1989.... 


CI89-335-000  (G-3762),  D,  Mar. 
6,  1989. 

CI89-370-O00  (G-5668),  D.  Apr. 
17.  1989. 

088-458-000      (071-763),      D, 
June  31. 1989. 

CI89-475-000     (067-1838),     D, 
July  3,  1989. 


CI89-476-000    (CI64-1123),     0, 
July  3,  1989. 


Appic«« 


Sonat  E)9)loraton  Company,  P.O.  Bok 
1513,  Houston.  TX  77251-15ia 

Enrort  OH  and  Gas  Company,  P.O.  Box 
1188,  Houston,  TX  77251. 

ARCO  Oil  and  Gas  Company.  Division  of 
Atlantic  RichfieU  Company.  PO.  Box 
2819,  Dallas,  Texas  75221 

BP  Expkxaton  Inc.,  P.O.  Box  4587. 
Houston,  TX  77210. 

TsDcaooInc _ 


Purctiaaer  and  location 


BHP  Petroleum  Company,  Inc . 


Anftdarfio  Petioleum  Corporation . 


Arlda  Eneryy  nesoucea,  a  Division  of 

Aikla.  Inc..  BriB  Ranch  Fiekl.  Wheeler 

County,  Texas. 
Norttiem  Natural  Gas  Contpany.  Division 

of  Enron  Coip^  St^>  Shoal  Bk>ck  84, 

Oftshore  Louwana. 
El  Paso  Natural  Gas  Company  Fuicher- 

Kutz  Picture  Oiffs,  San  Juan  County, 

New  Mexico. 
Texas  Gas  TransnssMin  Corporation,  & 

Lew«burg  Field,  Acadia  aixl  St  Laridry 

Parishes,  Louisiana. 
Texas  Eastern  Transmission  Corporatkxi. 

Mat>en  Sheety  Fiekl.  Oktibbeha  County, 

Williania  Natural  Gas  Company,  East 
Clark  and  Rhodes  Fiekte.  Harper 
County.  Texas  and  Bart>er  County, 
Karfsas. 

K  N  Energy,  Inc.,  Texas  County,  Oklaho- 
ma. 


Assigned  ttC  11-1-88  to  Main  Energy. 

Inc.,    Graig     International,     Inc.    and 

Lanear  Resourcee,  Ltd. 
Assigned  eff.  7-1-88  to  Amoco  Aoduc- 

bon  Company. 

Assigned  eff.  3-1-86  to  Amoco  Produc- 
tion Company  and  1-1-87  to  Hondo  01 
&  Gas  Company. 

Assigned  eH  10-1-88  to  AmarKta  Haas 
Corporaioa 

Assigned  eff.  12-1-86  to  Energy  Propw- 
Ives  Inc. 

Assvied  eft.  5-1-83  to  A.L  Abarcrani> 

bie.  Inc.  and  F.  Doyle  Fair. 


Assigned  efl    12-31-66  to  Vernon  E. 
Faulconer,  Inc. 


[FR  Doc  88-17753  FUed  7-28-88;  8:45  am] 
BILLma  COM  017-01-11 

[Docket  Nos.  CP89-1812-000,  et  al.] 

El  Paso  Natural  (aas  Co.,  et  at.;  Natural 
Gas  Certificate  FHings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Ccnunission: 

1.  El  Paso  Natural  Gas  Company 

Pocket  No.  CP80-1812-000] 
Iulyl9,198a 

Take  notice  that  on  fuly  14. 1989.  El 
Paso  Natural  Gas  Company  {El  Peso), 
P.O.  Box  1492,  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP89-1812-4)00  a 
request  porsttant  to  i  157.205  of  the 
Commission's  Regulations  onder  the 
Natural  Gas  Act  (18  CFR  157.205)  fn- 
authorization  to  provide  an  interruptible 
transportation  service  for  Union  Oil 
Company  of  California  (Union  Oil),  a 
producer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-433-00, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  pursuant  to  a 
transportation  service  agreement  dated 
April  21. 1989,  imder  its  Rate  Schedule 
T-1,  it  proposes  to  transport  tip  to  86,000 
MMBttt  per  day  equivalent  of  natural 
gas  for  Union  Oil.  EI  Paso  states  that  it 
would  transport  the  gas  from  any  receipt 
point  on  its  system,  as  provided  in 
Exhibit  "A"  of  the  transportation 
agreement,  and  would  deliver  the  gas  to 
a  delivery  point  on  the  IxH^rline 
between  tbe  States  of  Arizona  and 
California  near  Topock.  Arizona,  as 
shown  in  Exhibit  "B"  of  the  agreement 

El  Paso  advises  that  service  under 
§  2a4.233(a)  commenced  June  1. 1989,  as 


reported  in  Docket  No.  ST89-394a-O00. 
El  Paso  further  advises  that  it  would 
transport  45,000  MMBtu  on  an  average 
day  and  16,425,000  MMBtu  annually. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP  89-1813-000) 
July  19, 1989 

Take  notice  that  on  )uly  14, 1969.  El 
Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Pasa  Texas  79678, 
filed  in  Docket  No.  CP8e-1813-000  a 
request  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorizaticn  to  provide  an  interruptible 
transportation  service  for  Independents' 
Gas  Services  (Independents'  Gas),  a 
producer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-433-000. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  pursuant  to  a 
transportation  service  agreement  dated 
January  10, 1989,  onder  its  Rate 
Schedule  T-1,  it  proposes  to  transport 
up  to  52,750  MMBtu  per  day  equivalent 
of  natxiral  gas  for  Independents'  Gas.  El 
Paso  states  that  it  would  transport  the 
gas  from  any  receipt  point  on  it  system, 
as  ptrovided  in  E3dubit  "A"  of  the 
transportation  agreement  and  would 
deliver  the  gas  to  delivery  points  in  the 
states  of  Colorado,  New  Mexico, 
Oklahoma,  and  Texa8,'as  shown  in 
Exhibit  "B"  of  the  agreement 

El  Paso  advises  that  service  under 
§  284.223(a]  commmced  May  27, 1989. 
as  reported  in  Docket  Na  STB9-3896- 
OOa  El  Paso  further  advises  that  it  would 


transport  5,275  MMBtu  on  an  average 
day  and  1,925.375  MMBtu  annually. 

Comment  date:  September  5, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Trunkline  Gas  Company 

pocket  No.  CP89-1778-000] 
July  19, 1988. 

Take  notice  that  on  July  11, 1909. 
Tnmkline  Gas  Company  (Trunkline). 
P.O.  Box  1642,  Houston.  Texas.  772S1- 
1642.  filed  in  Docket  No.  CP89-1778-000 
a  request  pursuant  to  S§  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  for  authorization  to  trcmsport 
natural  gas  for  Natural  Gas 
Clearinghouse  (N.G.C.)  under  the 
blanket  certificate  isstied  in  Docket  No. 
CP86-58e-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Trunkline  states  that  it  proposes  to 
transport  up  to  50.000  dt  per  day  on  an 
interruptible  basis  on  behalf  of  N.G.C 
pursuant  to  a  Transportation  Agreement 
dated  February  24, 1969,  between 
Trunkline  and  N.G.C  (Transportation 
Agreement).  The  Transportation 
Agreement  provides  for  Trunkline  to 
receive  gas  from  various  existing  points 
of  receipt  on  its  system.  TrunkHne  will 
then  transport  and  redeliver  subject  gas, 
less  fuel  and  unaccounted  for  line  loss, 
to  Sabine  Pipeline  Company  (Sabine)  in 
VermiUi(»i  County,  Louisiana. 

Trunkline  also  states  ttiat  the 
estimated  daily  and  estimated  annual 
quantities  woiild  be  5,000  dt  and 
1.825iXX)  dt  respectively. 

Trunkline  further  states  that  it 
commenced  this  service  June  1. 1986.  as 
reported  in  Docket  Na  ST8»-a97ft  000. 


31562 


I 

Federal  Renter  /  Vol.  54.  No.  145  /  Monday.  July  31.  1989  /  Notices 


= 


Comment  date:  September  5, 1988.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Columbia  Gulf  Transmisston 
Company 

[Docket  No.  CP8»-17e8-000] 
July  19, 1908. 

Take  notice  that  on  July  11, 1989, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  P.O.  Box  683,  Houston. 
Texas  77001,  flled  in  Docket  No.  CP89- 
1768-000  a  request  pursuant  to 
9  8 175.205  and  284.223  of  the 
Commissioii's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223)  for  authorization  to  perform  a 
firm  transportation  service  for  Exxon 
Corporation  (Exxon),  a  producer,  under 
Columbia  Gulf  s  blanket  certificate 
issued  in  Docket  No.  CP86-239-000, 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  pursuant  to 
a  transportation  agreement  dated  June  1, 
1989,  it  proposes  to  receive  up  to  22,000 
million  Btu  of  natural  gas  per  day  from 
Exxon  at  a  specified  point  in  St.  Mary 
Parish,  Louisiana  and  redeli/er  the  gas 
at  a  specified  point  in  Acadian  Parish, 
Louisiana.  Columbia  Gulf  estimates  that 
the  peak  day  and  average  day  volumes 
would  be  22,000  million  Btu's  and  that 
the  annual  volumes  would  be  8,030,000 
million  Btu's.  It  is  stated  that  on  June  1. 
1989,  Columbia  Gulf  commenced  a  120- 
day  transportation  service  for  Exxon 
under  S  284.223(a),  as  reported  in 
Dockedt  No.  ST89-3921-000. 

Columbia  Gulf  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Columbia  Gulf 
states  that  the  agreement  provides  for  a 
term  expiring  on  October  31, 1989. 
Columbia  Gulf  proposes  to  charge  rates 
and  abide  by  the  terms  and  conditions 
of  its  Rate  Schedule  FTS-2. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  CorporatioD 

[Docket  No.  CP88-1771-400J 
luly  19, 1989. 

Take  notice  that  on  July  11, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1771-000  a  request 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Penzoil  Products  Company  (Penzoil), 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP88-68e-000 


pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  op«n  to  public 
inspection. 

Texas  Gas  proposes  to  transport  on 
an  interruptible  basis  up  to  4,500  MMBtu 
of  natural  gas  on  a  peak  day,  2,200 
MMBtu  on  an  average  day  and  803,000 
MMBtu  on  an  annual  basis  for  Penzoil. 
Texas  Gas  states  that  it  would  perform 
the  transportation  service  for  Penzoil 
under  Texas  Gas'  Rate  Schedule  IT. 
Texas  Gas  indicates  that  it  would 
transport  the  gas  form  various  receipt 
points  to  a  dehvery  point  located  in 
Warren  County,  Ohio. 

It  is  explained  that  the  service 
commenced  June  7, 1989,  under  the 
automatic  authorization  provisions  of 
9  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3g32.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Trunkline  Gas  Company 

[Docket  No.  CP8»-1779-000l 

July  19, 1989.  _ 

Take  notice  that  on  July  11, 1989. 
Trunkline  Gas  Company  (Tnmkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1779-000 
a  request  pursuant  to  99 157.205(b)  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  for  Natural  Gas 
Clearinghouse,  Inc.  (N.G.C.),  a  shipper 
and  marketer  of  nataral  gas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP8&-586-000  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Trunkline  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
N.G.C.  would  be  50,000  dt  equivalent  of 
natural  gas,  2,000  dt  equivalent  of 
natural  gas  and  730,000  dt  equivalent  of 
natural  gas,  respectively. 

Trunkline  states  that  it  would 
transport  natural  gas  for  N.G.C.  from 
various  points  in  Illinois,  Louisiana, 
offshore  Louisiana,  Texas  and 
Tennessee  to  a  delivery  point  in  Bolivar 
County,  Mississippi. 

Trunkline  indicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
ST89-3977,  it  reported  that 
transportation  service  for  N.G.C. 
commenced  on  June  1, 1989  under  the 


120-day  automatic  authorization 
provisions  of  Section  2a4.223(a). 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Panhandle  Eastern  Pipe  Line 
-Company 

[Doclcet  No.  CP89-1 780-000] 
July  19, 1989. 

Take  notice  that  on  July  11, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1780-000,  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  an  interruptible 
basis,  for  Consolidated  Fuel  Corporation 
(Consolidated),  a  market  of  natural  gas, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP8&-585-O00 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Panhandle  states  that  pursuant  to  a 
transportation  agreement  dated  May  18, 
1989,  between  Panhandle  and 
Consolidated  (Agreement),  Panhandle 
would  transport  up  to  30,000  dekatherms 
(Dt.)  per  day  equivalent  of  natural  gas 
for  Consolidated.  Panhandle  further 
states  that  the  Agreement  provides  for  it 
to  receive  the  natural  gas  at  existing 
points  of  receipt  on  its  system  in  the 
states  of  Colorado,  Kansas,  Oklahoma 
and  Texas.  Panhandle  would  then 
transport  and  redeliver  the  natural  gas, 
less  fiiel  used  and  unaccounted-for  line 
loss,  to  Haven  Pool  in  Reno  County, 
Kansas. 

Panhandle  states  that  Consolidated 
has  indicated  that  the  estimated  daily 
and  estimated  annual  quantities  would 
be  20,000  Dt.  and  7,300,000  Dt., 
respectively. 

Panhandle  states  that  service  under 
9  284.223(a)  of  the  Commission's 
Regulations  (18  CFR  284.223(a)) 
commenced  on  June  1, 1989,  as  reported 
in  Docket  No.  ST89-396B-000. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Tennessee  Gas  Pipelne  Company 

[Docket  No.  CP8&-1781-OO0J 
July  19, 1989.  I 

Take  notice  that  on  Jaly  12, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
1781-000  a  request  pursuant  to  9  284.223 
of  the  Commission's  Regulations  under 
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the  Natural  Gas  Act  for  aQthoriratioa  to 
provide  an  interruptifale  transportation 
service  for  Ultramar  Oil  &  Gas  Limited 
(Ultramar),  a  producer  of  natural  gas, 
imder  its  blanket  colificate  iasoed  in 
Docket  No.  CP87-115-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
vinth  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
Ultramar  would  be  3,300  dt  equivalent  of 
natural  gas,  3,300  dt  equivalent  of 
natural  gas  and  1,204,500  dt  equivalent 
of  natural  gas,  respectively. 

Tennessee  indicates  that  in  Docket 
No.  ST89-3g93,  filed  with  the 
Commission  on  June  27, 1989,  it  reported 
that  transportation  service  for  Ultramar 
had  begim  under  the  120-day  automatic 
authorization  provisions  of  9  284.223(a). 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northern  Natural  Gas  Coo^wny 
Division  of  Enron  Corp. 

Pocket  No.  CP89-17g9-000] 
July  19, 1989. 

Take  notice  that  on  July  12, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  P.O.  Box  1188,  Houston, 
Texas  77251-1188  filed  in  Docket  No. 
CP89-1799-000  a  request  pursuant  to 
9  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Centran  Corporation 
(Centran),  under  the  authorization 
issued  in  Docket  No.  CP8e-435-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  folly  set  forth  in  the 
request  which  is  on  file  with  ^ 
Commission  and  open  to  public 
inspection. 

Northern  would  perform  the  proposed 
interruptible  transportation  service  for 
Centran.  a  marketer  of  natural  gas. 
pursuant  to  an  interruptible 
transportation  agreement  IT-l  dated 
June  1, 1989  (transportation  agreement 
number  72704).  The  term  of  the 
transpOTtation  agreement  is  for  two 
years  fi>om  the  date  of  initial  delivery, 
and  month  to  month  thereafter  unless 
terminated  upon  30  days  prior  written 
notice  to  the  other  party.  Northern 
proposes  to  transport  on  a  peak  day  up 
to  10,000  MMBtu:  on  an  average  day  up 
to  7,500  MMBtu;  and  on  an  annual  basis 
3,65a000  MMBtu  of  natural  gas  for 
Centran.  It  is  stated  that  unless 
Northern  agrees  in  writing  to  a  lower 
rate.  Centran  shall  pay  Nortiiem  each 
month  for  transportation  service  at  the 


maximum  rates  ot  charges  in  effect  from 
time  to  tone  under  Rate  Schedule  IT-l. 
or  any  effective  superseding  rate 
schedule  on  file  with  the  Commission. 
Northern  proposes  to  receive  the  subject 
gas  bom  various  existing  receipt  points 
on  its  system  for  transportation  to 
various  existing  delivery  points  on  its 
system.  Northern  avers  that  construction 
of  facilities  would  not  be  required  to 
provide  the  prqMsed  service. 

It  is  exfdained  diat  the  proposed 
service  is  currently  being  perfwmed 
pursuant  to  the  120-day  self 
implementing  provision  of 
9  284.223(aKl)  of  the  Commission's 
regulations.  Northern  commenced  such 
self-implementing  service  on  June  19. 
1989,  as  reported  in  Docket  Na  ST89- 
3945-000. 

Comment  date:  September  5. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notic& 

10.  Colorado  Interstate  Gas  Company 
[Docket  Na  CP89-1800-000] 
July  19. 1988. 

Take  notice  that  on  July  12, 1969, 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944.  filed  in  Docket 
No.  CP89-1800-000  a  reqiiest  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Questar  Energy 
Company  (Questar),  a  maiketer  of 
natural  gas,  under  CICs  blanket 
certificate  issued  in  Docket  No.  CP86- 
589,  et  a/.,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  pubhc 
inspectioiL 

CIG  proposes  to  transport  on  an 
interruptible  basis,  up  to  15,000  Mcf  of 
natural  gas  per  day  for  Questar  pursuant 
to  a  transportation  agreement  dated 
December  1, 1968,  between  CIG  and 
Questar.  CIG  would  receive  gas  from 
various  existing  points  of  receipt  on  its 
system  in  Kansas,  Wyoming,  and      J, 
Colorado  and  redeliver  equivalent     ^ 
volumes  of  gas.  less  fuel  gas  and  k)st 
and  unaccounted-for  gas,  for  the  account 
of  Questar  in  Sherman  County.  Texas. 

CIG  further  states  that  &e  estimated 
average  daily  and  annual  quantities 
would  be  5,000  Md  and  1.8254)00  MMct 
respectively.  Service  tmder  9  284.223  (a) 
commenced  on  May  7, 1S80.  as  reported 
in  Dodcet  Na  ST89-a5eo-00a  it  is 
stated. 

Comment  date:  Septeipber  5, 1969.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


n.  NoitiinB  Natoral  Gas  rniB|W| 
DIvisian  of  Earao  Coipotaliaa 

[Docket  Na  CP8»-18O2-O0a] 
July  19. 19W. 

Take  notice  that  on  July  12, 198S, 
Northern  Natural  Gas  Ounpany. 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street,  P.O.  Box 
1188.  Houston.  Texas  77251-1188,  filed 
in  Docket  No.  CPeO-1802-000.  a  prior 
notice  request  pursuant  to  99 157.206 
and  284.223  of  the  Commission's 
Regulations  for  autlKwizatioa  to 
transport  natural  gas  for  General 
Atlantic  Resources  Inc..  (General),  a 
producer  of  natural  gas,  imder  the 
certificate  issued  in  Docket  Na  CP86- 
435-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  requests  authorization  to 
transport  up  to  30.000  MMBtu  of  natural 
gas  per  day,  pursuant  to  a  May  24, 1989, 
agreement  between  Northern  and 
General  from  receipt  points  located  in 
New  Mexico  to  delivery  points  located 
in  Kansas,  New  Mexica  Oklahoma  and 
Texas.  Northern  would  provide  the 
service  to  General  under  the  provisions 
of  its  Rate  Schedule  IT-l.  it  is  indicated. 
Northern  further  states  that  the  average 
and  annual  quantities  would  be  22,500 
MMBtu  and  10,960,000  MMBtu. 
respectively. 

Northern  states  that  the 
transportation  of  natural  gen  for  General 
commenced  May  24. 1989,  for  a  120-day 
period  pursuant  to  9  284ji23(a)  of  Ae 
Commissi(Hi's  RegulatioDS  as  reported  in 
Docket  No.  ST8»-3998-O00. 

Comment  date:  September  S,  1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  SouAam  Natural  Gas  Company 
[Docket  No.  CP88-1 804-000} 
luty  19, 1968. 

Take  notice  that  cm  July  12, 1989. 
Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  Na  CPB9-1804-000  a  request 
pursuant  to  9 157.205  of  the 
Commission's  Regulations  for 
authorization  to  {Rvvide  transportation 
service  on  behalf  of  Hadson  Gas 
Systems,  Inc.  (Hadson),  under 
Southern's  blanket  certificate  issued  in 
Docket  Na  CP88-^6-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act  aD  as 
more  fully  set  fortii  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  requests  authorizati<»  to 
transport  on  an  intemptible  basis,  up 
to  a  maximum  of  20i000  MMBtu  of 
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natural  gaa  per  day  for  Hadson  from 
receipt  points  located  in  Offshore  Texas, 
Offshore  Louisiana,  Texas,  Louisiana, 
Mississippi  and  Alabama  to  delivery 
points  located  in  Gerogia  and  Alabama. 
Southern  anticipates  transporting  an 
annual  volume  of  7,300,000  MMBtu. 

Southern  states  that  the 
transportation  of  natural  gas  for  Hadson 
commenced  May  13, 1989,  as  reported  in 
Docket  No.  ST89-3734-000,  for  a  120-day 
.  period  pursuant  to  9  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Southern  in 
Docket  No.  CP88-316-000. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

IS.  Colorado  Interstate  Gas  Company 

[Docket  No.  CPB9-1833-000J 
July  2a  1980. 

Take  notices  that  on  July  18, 1989, 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado,  80944,  filed  in  Docket 
No.  CP89-1833-000  a  request  pursuant  to 
S8  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  NAGASCO,  Inc. 
(NAGASCO),  a  maiiceter  of  natural  gas, 
under  CIG's  blanket  certificate  issued  in 
Docket  No.  CP8ft-589,  et  al.,  pursuant  to 
Section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  proposes  to  transport,  on  an 
interruptible  basis,  up  to  75,000  Mcf  of 
natiiral  gas  per  day  for  NAGASCO 
pursuant  to  a  transportation  agreement 
dated  May  3. 1989,  between  CIG  and 
NAGASCO.  CIG  would  receive  gas  from 
various  existing  points  of  receipt  on  its 
system  in  Moore  County,  Texas  and 
redeliver  equivalent  volimies  of  gas,  less 
fuel  gas  and  lost  and  unaccounted-for 
gas.  for  the  account  of  NAGASCO  in 
Sweetwater  Coimty,  Wyoming. 

CIG  further  states  that  the  estimated 
average  daily  and  annual  quantities 
would  be  60.000  Mcf  and  22.000,000  Mcf. 
respectively.  Service  under  i  284.223(a) 
commenced  on  May  8, 1989.  as  reported 
in  Docket  No.  ST89-3851-000.  it  is 
stated. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Colondo  Interstate  Gas  Company 

[Docket  Na  CPBe-1822-000] 
July  20. 1960. 

Take  notice  that  on  July  17, 1980. 
Colorado  Interstate  Gas  Company 


(CIG).  P.O.  Box  1087,  Colorada  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP8^1822-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  an  interruptible  transportation 
service  for  Grace  Petroleum  Corporation 
(Grace),  under  the  blanket  certificate 
issued  in  Docket  No.  CP8&-589,  et  ai, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  states  that  pursuant  to  a 
transportation  service  agreement  dated 
March  1, 1989,  under  its  Rate  Schedule 
TI-1,  it  proposes  to  ta-ansport  up  to 
10,000  Mcf  per  day  of  natural  gas  for 
Grace.  CIG  states  that  it  would 
transport  the  gas  from  various  existing 
points  of  receipt  on  its  system  in 
Wyoming,  and  would  redeliver  the  gas, 
less  fuel  gas  and  lost  and  unaccounied- 
for  gas,  for  the  accoant  of  Grace  in 
Beaver  County,  Oklahoma;  Weld  and 
Kiowa  Coimties,  Colorado;  Park, 
Fremont,  Sweetwater  and  Converse 
Counties,  Wyoming;  Moore  and 
Sherman  Counties,  Texas;  and  Kearny 
County,  K^sas. 

CIG  advises  that  service  under 
9  284.223(a)  commeoced  May  19, 1989, 
as  reported  in  Docket  No.  ST89-3849- 
000.  CIG  further  adWses  that  it  would 
transport  10.000  Mcf  on  an  average  day 
and  3.65  Bcf  annually. 

Comment  date:  September  5, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-1823-000] 
July  20, 1989. 

Take  notice  that  on  July  17. 1989, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP89-1823-000  a 
request  pursuant  to  9  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Stone 
Container-Resources  &  Energy  Division 
(Stone),  a  marketer,  under  the  blanket 
certificate  issued  in  Docket  No.  CP8&- 
631-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  states  that  pursuant  to  a 
transportation  service  agreement  dated 
May  15, 1989,  under  its  Rate  Schedule 
ITS.  it  proposes  to  transport  up  to  10.000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Stone.  WNG  states  that  it  would 


transport  the  gas  from  Various  receipt 
points  in  Kansas,  Oklahoma  and 
Wyoming,  and  would  deliver  Ihe  gas  to 
various  delivery  points  on  WNG's 
pipeline  system  located  in  Kansas  and 
Missouri. 

WNG  advises  that  service  under 
9  284.223(a]  commenced  June  1, 1989,  as 
reported  in  Docket  No.  8T89-4041-000. 
WNG  further  advises  that  it  would 
transport  10,000  MMBtu  on  an  average 
day  and  3.650,000  MMBtu  annually. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice, 

16.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP89-1 767-000] 
July  21. 1989. 

Take  notice  that  on  July  11, 1989, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  3805  West  Alabama, 
Houston,  Texas  77027,  filed  in  Docket 
No.  CP89-1767-000  a  request  pursuant  to 
99  157.205  and  284.223(b)  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  interruptible  transportation 
service  on  behalf  of  Phibro  Distributors 
Corporation  (Phibro),  a  marketer  of 
natural  gas,  under  Columbia  Gulfs 
blanket  certificate  issued  in  Docket  No. 
CP8&-239-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fiilly 
set  forth  in  the  request  en  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  pursuant  to 
transportation  service  f^eements  dated 
May  12, 1989,  it  proposes  to  receive  from 
Phibro,  on  an  interruptible  basis,  up  to 
100,000  MMBtu  of  natural  gas  per  day  at 
specified  points  located  onshore  and 
offshore  Texas  and  Louisiana,  and  to 
redeliver  the  gas  at  specified  delivery 
points  located  onshore  and  offshore 
Texas  and  Louisiana  and  in  Mississippi 
and  Tennessee.  The  volume  anticipated 
to  be  transported  on  a  peak  day  is  a 
maximum  of  100,000  MMBtu,  and  on  an 
average  day  up  to  50,000  MMBtu.  and 
based  on  an  average-day  figure, 
approximately  18,250,000  MMBtu  on  an 
annual  basis.  { 

Columbia  Gulf  states' that  on  June  1, 
1989,  it  commenced  the  transportation 
service  for  Phibro  under  the  120-day 
automatic  authorization  provisions  of 
9  284.223(a)  of  the  Commission's 
Regulations  as  reported  with  the 
Commission  in  Docket  No.  ST89-3974- 
000. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notica 
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17.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-1826-000] 
July  21, 1989. 

Take  notice  that  on  July  17, 1989, 
Williams  Natiwal  Gas  Company  (WNG). 
P.O.  Box  3288.  Tulsa  Oklahoma  74101. 
filed  in  Docket  No.  CP8»-1826-000  a 
request  pursuant  to  9  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  The 
Kansas  Power  &  Ught  Company  (KPL),  a 
local  distribution  company,  under 
WNG's  blanket  certification  issued  in 
Docket  No.  CP86-631-000  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

WNG  proposes  to  transport  on  an 
interruptible  basis,  up  to  100.000  MMBtu 
equivalent  of  natural  gas  on  a  peak  day, 
100,000  MMBtu  equivalent  on  an 
average  day  and  36,500,000  MMBtu 
equivalent  on  an  armual  basis  for  KPL  It 
is  stated  that  WNG  would  receive  the 
gas  for  KPL's  account  at  various  receipt 
points  on  WNG's  system  in  Kansas, 
Missouri,  Oklahoma,  Texas,  and 
Wyoming  and  would  deliver  equivalent 
volumes  at  vtirious  points  on  WNG's 
system  in  Kansas.  Missouri.  Nebraska 
and  Oklahoma.  It  is  asserted  that  the 
transportation  service  would  use 
existing  facilities  and  would  not  require 
the  construction  of  additional  facilities. 
It  is  explained  that  the  transportation 
service  commenced  June  1. 1989.  under 
the  self-implementing  authorization 
provisions  of  9  284.223  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-4036. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

18.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-1829-000] 
luly  21, 1989. 

Take  notice  that  on  July  17, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1829-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  interruptible  transportation 
service  for  Boyd  Rosene  and  Associates, 
Inc.  (Boyd),  a  shipper  and  marketer  of 
natural  gas,  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  secticm  7  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 


Specifically,  Panhandle  requests 
authority  to  transport  up  to  85.000  dt  per 
day  on  an  interruptible  basis,  pursuant 
to  a  transportation  agreement  dated 
May  18, 1989,  between  Panhandle  and 
Boyd.  Panhandle  states  that  the 
transportation  agreement  provides  for 
Panhandle  to  receive  gas  fitim  various 
existing  points  of  receipt  on  its  system 
in  the  states  of  Colorado,  Kansas, 
Oklahoma,  and  Texas.  Panhandle  states 
that  it  would  then  redeliver  subject  gas, 
less  fuel  used  and  unaccoimted  for  Une 
loss,  to  Haven  Pool  in  Reno  County, 
Kansas.  Panhandle  indicates  that  the 
total  volume  of  gas  to  be  transported  for 
Boyd  on  a  peak  day  would  be  85,000  dt 
on  an  average  day  would  be  20,000  dt 
and  on  an  annual  basis  would  be 
7,300,000  dt  It  is  further  stated  that  the 
average  day  and  annual  volumes  are 
based  upon  Boyd's  estimates,  and  the 
actual  volumes  are  dependent  upon 
Boyd's  requirements. 

Panhandle  states  that  it  commenced 
the  transportation  of  natural  gas  for 
Boyd  on  June  1, 1989,  at  Docket  No. 
ST89^136-000  for  a  120-day  period 
pursuant  to  9  284.223(a)(1)  of  the 
Commission's  Regulations.  Panhandle 
indicates  that  it  proposes  no  new 
facilities  in  order  to  provide  this 
transportation  service. 

Comment  date:  September  5. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Panhandle  Eastern  I^m  Line 
Company 

[Docket  No.  CP89-1819-000] 
)uly  21, 1989. 

Take  notice  that  on  July  17, 1989 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston, 
Texas,  77251-1642.  filed  in  Docket  No. 
CP89-1819-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Union  Texas 
Products  Corporation  (Union),  a  shipper 
and  marketer  of  neutral  gas  pursuant  to 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  and  section  7 
of  the  Natural  Gas  Act  sU  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically,  Panhandle  requests 
authority  to  transport  up  to  20,000  Dt 
per  day  on  an  interruptible  basis  on 
behalf  of  Union  pursuant  to  a 
Transportation  Agreement  dated  June  2, 
1989  between  Panhandle  and  Union 
(Transportation  Agreement).  The 
Transportation  Agreement  provides  for 
Panhandle  to  receive  gas  from  various 
existing  points  of  receipt  on  its  system. 


Panhandle  will  then  tranqiort  and 
redeliver  subject  gas.  less  fuel  used  and 
unaccounted  for  line  loss,  to  U.T. 
Chester  Plant  in  Woodward  County, 
Oklahoma. 

The  Shipper  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  20,000  Dt  and  7,30a000  Dt, 
respectively.  Service  under  9  284.223(a) 
commenced  on  June  2. 1989,  as  reported 
in  Docket  No.  ST89-4050-00a 

Comment  date:  September  5, 1989,  in 
accordcmce  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corporation 

[Docket  No.  CP89-1803-000] 
luly  21. 1980. 

Take  notice  that  on  July  12, 1989. 
Northern  Natural  Gas  Company, 
Division  of  Eiut>n  Corporation 
(Northern),  1400  Smith  Street  P.O.  Box 
1188.  Houston.  Texas  75251-1188.  filed 
in  Docket  No.  CP8&-1803-000  a  request 
pursuant  to  99  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
provide  transportation  for  Sonat 
Meirketing  Company  (Sonat),  a  marketer 
of  natural  gas.  under  Northern's  blanket 
certificate  issued  in  Docket  No.  CP86- 
435-4XX)  under  section  7  of  the  Natural 
Gas  Act  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  for  public  inspectioiL 

Northern  states  that  it  proposes  to 
transport  on  an  interruptible  basis,  up 
to  20.000  million  Btu  of  natural  gas  per 
day  for  Sonat  from  a  receipt  point  in 
Fort  Bend  County,  Texas  and  to  a 
delivery  point  in  Haskell,  Kansas. 
Northern  anticipates  transporting  15,000 
million  Btu  of  natural  gas  on  an  average 
day  and  7.300.000  million  Btu  of  natural 
gas  on  an  annual  basis.  Northern  also 
states  that  construction  of  facilities  will 
not  be  required  to  provide  the  proposed 
service. 

Northern  states  that  the 
transportation  of  natural  gas  for  Sonat 
commenced  on  June  2. 1989,  as  reported 
in  Docket  No.  ST89-397(MX»,  for  a  120- 
day  period  pursuant  to  9  284.223  (a)(1)  of 
the  Commission's  Regulations  and  the 
blanket  certificate  issued  to  Northern  in 
Docket  No.  CP86-435-000. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

21.  K  N  Energy,  Inc. 

[Docket  No.  CP80-1811-000] 
)uly  21, 1980. 

Take  notice  that  on  July  14. 1989,  K  N 
Energy,  Inc.  (Applicant),  P.O.  Box  15285. 
Lakewood,  Colorado,  80215  filed,  in 
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Docket  No.  CPBO-lSll-OOO  a  request 
pursuant  to  { 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  205)  for 
authorization  to  construct  and  operate 
three  sales  taps  for  delivery  of  gas  to 
end  users  under  Applicant's  blanket 
certificate  issued  in  Docket  No.  CP83- 
140-000,  CP83-14(MXn  and  CP83-140- 
002  pursuant  to  section  7  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in 
request  v^ch  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  three  sales  taps  along  its 
jurisdictional  pipeline  in  the  states  of 
Nebraska  and  Wyoming.  Applicant 
states  that  the  gas  would  be  used  for 
irrigation,  grain  drying  and  domestic 
purposes  with  maximum  daily  end 
annual  volumes  of  319  Mcf.  respectively. 

Applicant  asserts  that  the  proposed 
sales  taps  are  not  prohibited  by  any  of 
its  existing  tariffs  and  that  the 
additional  taps  will  have  no  significant 
impact  on  Applicant's  peak  day  and 
annual  deliveries. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

22.  Novtfawest  Pipeline  Company 

[Docket  Na  CP89-1814-000] 
luly  21. 1980. 

Take  notice  that  on  July  14, 1989, 
Northwest  Pipeline  Corporation 
(Northwest).  285  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1814-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
provide  a  transportation  service  for 
Roseburg  Forest  Products  Co., 
(Roseburg),  an  end  user  of  natural  gas, 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP8fr-57a-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  proposes  to  transport 
natural  gas  for  Roseburg  pursuant  to  the 
Rate  Schedule  TI-1.  for  a  term 
continuing  to  February  10, 1989,  and  on 
a  yearly  basis  thereafter.  It  is  stated  that 
the  volumes  of  natural  gas  to  be 
transported  are  1,800  MMBtu  on  a  peak 
day,  100  MMBtu  on  an  average  day,  and 
36,500  MMBtu  on  an  aimual  basis,  and 
that  Northwest  would  transport  the 
subject  gas  through  its  system  from  any 
transportation  receipt  point  to  any 
transportation  delivery  point  on  its 
system.  Northwest  states  that  service 
under  §  284.223(a)  commenced  on  June 
10, 1980,  as  reported  in  Docket  No. 
ST89-40ge-OOa  filed  July  3, 1089. 


Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  Williams  Naturd  Gas  Company 

[Docket  No.  CP89-1B2S-0001 
July  21. 1989. 

Take  notice  that  en  July  17, 1989, 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288,  Tulsa. 
Oklahoma  74101.  filed  in  Docket  No. 
CP89-1825-000  a  request  pursuant  to 
S  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Consolidated 
Fuel  Corporation  (Consolidated),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP86-631-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Williams  proposes  to  transport  on  an 
interruptible  basis  for  Consolidated  up 
to  20,000  MMBtu  of  natural  gas  on  a 
peak  day,  approximately  20,000  MMBtu 
on  an  average  day.  and  7,300,000  MMBtu 
on  an  annual  basis.  Williams  states  that 
it  would  transport  this  gas  from  various 
receipt  points  in  Colorado,  Kansas. 
Oklahoma,  Texas  and  Wyoming  to 
various  delivery  points  on  Williams' 
system  in  Missouri.  Williams  explains 
that  service  commenced  June  8, 1989, 
under  the  automatic  authorization 
provisions  of  8  284223  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-40g3-000. 

Comment  date:  September  5, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

24.  Northern  Natural  Gas  Company 

(Docket  No.  CP89-1821-000] 
July  21. 1989. 

Take  notice  that  on  July  17. 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp..  (Northern),  1400 
Smith  Street,  Houston.  Texas  77251. 
filed  in  Docket  No.  CP89-1B21-000  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Nahiral  Gas  Act  (IB  CFR  157.205)  for 
authorization  to  install  a  new  delivery 
point  to  serve  Peoples  Natural  Gas 
Company,  Division  of  Utilitcorp  United 
Inc.  (Peoples),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commissfon  and  open  to  public 
inspection. 

Northern  proposes  to  install  a  new 
delivery  point  in  ofdet  to  serve  Peoples' 
residential  resale  natural  gas  customers 
in  the  Barrington  Lake  subdivision  of 


jldy  14. 


Dubuque  County.  Iowa.  Northern 
proposes  to  deliver  up  to  138  Mcf  on  a 
peak  day  and  15.873  Mcf  on  an  annual 
basis  to  Peoples.  Northern  also  states 
that  its  deliveries  to  Peoples  would  be 
within  the  firm  entitiements  authorized 
for  Peoples  on  April  7. 1989,  in  Docket 
No.  CP89-677-000. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

25.  Northwest  Pipeline  Company 

[Docket  No.  CP8»-1810-oao] 
July  21. 1989. 

Take  notice  that  on  JUy  14, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP89-1810-000  a  request  pursuant  to 
§  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  its  blanket 
certificate  issued  in  Docket  No.  CP88- 
578-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  for  Union  Pacific 
Resources  Company  (Union  Pacific),  all 
as  more  fidly  set  forth  In  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  proposes  to  transport  gas 
for  Union  Pacific,  on  an  interruptible 
basis,  pursuant  to  a  transportation 
agreement  dated  May  29, 1989,  as 
amended  June  19, 1989.  Northwest 
explains  that  service  commenced  June 
11, 1989,  under  S  284.223(a)  of  the 
Commission's  Regulatk}n8,  as  reported 
in  Docket  No.  ST89-4097-000.  Northwest 
further  explains  that  the  peak  day 
quantity  would  be  15,000  MMBtu,  the 
average  daily  quantity  would  be  10,000 
MMBtu.  and  that  the  annual  quantity 
would  be  3,650,000  MMBtu.  Northwest 
explains  that  it  would  receive  natural 
gas  for  Union  Pacific's  account  from 
various  sources  and  interconnects  with 
other  pipeline  companies  in  Wyoming, 
Colorado,  Utah,  Oklahoma,  Washington, 
and  Oregon  and  would  redeliver  the  gas 
for  Union  Pacific's  acooimt  at  essentially 
all  the  delivery  points  located  on 
Northwest's  system  in  Oregon,  Idaho. 
Colorado.  Utah,  Washington,  and 
Wyoming. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

26.  Williams  Natural  Gas  Company 

[Docket  No.  CPB9-1824-a00] 
July  21. 1989. 

Take  notice  that  on  July  17, 1989, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa  Oklahoma  74101, 
filed  in  Docket  No.  CP89-1824-000  a 
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request  pursuant  to  i  157.205  of  the 
Commission's  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  transportation 
for  Mountain  Iron  &  Supply  Company 
(Moimtain  Iron),  a  marketer  of  natural 
gas,  under  WNG's  blanket  certificate 
issued  in  Docket  No.  CP8&-631-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

WNG  requests  authorization  to 
transport  natural  gas  on  an  interruptible 
basis  for  Mountain  Iron  from  various 
points  of  receipt  in  Kansas  and 
Oklahoma  to  various  deUvery  points  on 
WNG's  pipeline  system  located  in 
Kansas  and  Missouri.  WNG  states  that 
the  volumes  of  natural  gas  to  be 
transported  would  be  1.000  MMBtu  on  a 
peak  day,  1,000  MMBtu  on  an  average 
day,  and  365,000  MMBtu  on  an  annual 
basis.  WNG  further  states  that 
transportation  under  §  284.223(a)  of  the 
Commission's  Regulations  commenced 
June  1, 1989,  as  reported  in  Docket  No. 
ST89-iO4O-00O. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP89-181M)001 
July  21. 1989. 

Take  notice  that  on  July  14, 1989,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492,  El  Paso,  Texas 
79978  filed  a  request  for  authorization  at 
Docket  No.  CP89-1816-000,  pursuant  to 
8S  157.205  and  284.223  of  tiie 
Commission's  Regulations  Under  the 
Natural  Gas  Act  to  provide  interruptible 
transportation  service  for  Gulf  Gas 
Utilities  Company  (Shipper),  under  its 
blanket  certificate  issued  at  Docket  No. 
CP88-433-000,  all  as  more  fully  set  forth 
in  the  request  for  authorization  on  file 
with  the  Commission  and  open  for 
public  inspection. 

El  Paso  requests  authority  to  transport 
up  to  79  MMBtu  of  natural  gas  per  day 
for  Shipper  horn  any  point  of  receipt  on 
El  Paso's  system  to  a  point  of  delivery  in 
the  State  of  New  Mexico.  El  Paso  states 
that  the  estimated  daily  and  annual 
quantities  would  be  79  MMBtu  and 
28,835  MMBtu,  respectively.  El  Paso 
further  states  that  transportation  service 
under  S  284.223(a)  commenced  on  Jime 
15, 1989,  as  reported  at  Docket  No. 
ST89-4098-000. 

Comment  date:  September  5, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 


Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
i  157.206  of  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-17756  Filed  7-28-89;  8:45  am] 
BtLUNO  CODE  6717-01-M 


[Docks!  Nos.  TA89-1-31-003,  T089-3-31- 
002,  RP89-62-002] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets,  Reflecting  Tariff 
Adjustment  and  Take-or-Pay  Recovery 

July  24. 1989 

Take  notice  that  on  July  19. 1989, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for  filing 
the  tariff  sheets  listed  on  Appendix  A, 
attached  to  the  filing. 

AER  states  that  its  revised  tariff 
sheets  reflect  revisions  to  its  PGA 
clause  to  more  clearly  describe  the 
direct  billing  to  Williams  Natural  Gas 
Company  that  was  approved  by 
Commission  order  dated  March  31, 1989, 
also  revisions  to  clarify  the 
determination  of  demand  costs  in  the 
total  rate  under  Rate  Schedule  G-2  and 
corrections  of  clerical  errors  in  the  tariff 
sheets  filed  in  its  PGAs  effective  April  1, 
1989  and  July  1, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  sections 
211  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  31, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

U^  D.  Casiiell. 

Secretary. 

[FR  Doc.  89-17746  FUed  7-28-89;  8:45  am] 

BtLUMQ  CODE  SriT-OI-ll 

(Docket  Nos.  TA89-1-4-004  and  TQe9-7-4- 
001] 

Granite  State  Gas  Transmission,  Inc.; 
Proposed  CItanges  in  Rates 

July  24, 1989. 

Take  notice  that  on  July  18, 1989, 
Granite  State  Gas  Transmission.  Inc. 
(Granite  State).  120  Royall  Street 
Canton,  Massachusetts  02021  tendered 
for  filing  the  revised  tariff  sheets  listed 
below  in  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  containing 
changes  in  rates  for  effectiveness  on  the 
dates  shown  below: 

Propoied  Effective  Dates 

Substitute  Twenty-Third  Revised  Sheet  No. 
7.  January  1, 1989. 

Second  Substitute  Twenty-Fourth  Revised 
Sheet  No.  7.  February  1. 1989. 

Second  Substitute  Twenty-Fifth  Revised 
Sheet  No.  7.  April  1, 1989. 

Second  Substitute  Twenty-Sixth  Revised 
Sheet  No.  7.  May  1. 1989. 

Substitute  Twenty-Seventh  Revised  Sheet 
No.  7,  July  1. 1989. 

According  to  Granite  State  the  revised 
tariff  sheets  are  submitted  in  compliance 
with  an  order  terminating  a  technical 
conference  in  Docket  No.  TA89-1-4-000, 
et  al.,  issued  June  22, 1969.  and  a  letter 
order  in  Docket  No.  TQ89-7-4-000, 
issued  July  7, 1989.  Granite  State  states 
that  the  June  22, 1989  order  resulted 
from  a  review  of  its  first  annual 
purchased  gas  cost  filing,  including  an 
examination  of  Granite  State's 
accounting  in  its  deferred  purchase  gas 
cost  accounts  for  imbalances  in 
transportation  service  deliveries.  It  is 
stated  that  the  order  terminating  the 
technical  conference  directed  Granite 
State  to  remove  from  its  deferred 
purchase  gas  cost  accounts  the  carrying 
charges  on  transportation  gas  volumes 
not  delivered  and  to  recalculate  the 
surcharge  adjustments  for  deferred 
purchase  gas  costs  accordingly.  It  is 
further  stated  that  tiie  July  7, 1989  letter 
order,  relating  to  Granite  State's 
quarterly  purchased  gas  adjustment 
effective  July  1, 1989,  directed  Granite 
State  to  refile  the  tariff  sheet  stating  the 
revised  rates  in  that  filing  to  correct  the 
Current  Adjustment  applicable  to  its 
Rate  Schedule  CD-2  rates. 

Granite  State  further  states  that 
copies  of  its  filing  were  served  upon  its 
customers.  Bay  State  Gas  Company  and 
Northern  Utilities,  Inc.,  and  the 
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regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Reg\ilatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington  DC  20426,  in  accordance 
with  Sections  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
such  protests  should  be  filed  on  or 
before  July  31, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determinng  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  ahready  parties  to  this 
proceeding  need  not  Hie  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-17747  Filed  7-28-89:  8:45  am] 

nLUM  COOC  t717-01-ll 

[Docket  No.  TIM9-5-16-001] 

National  Fuel  Gas  Supply  Coip^  FUing 

]uly  24. 1989. 

Take  notice  that  on  July  18, 1989. 
National  Fuel  Gas  Supply  Corporation 
(National!  filed  Substitute  Second 
Revised  Sheet  No.  71-D  and  Substitute 
Third  Revised  Sheet  No.  72-D  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  to  be  effective  August  1. 1989. 

National  states  that  these  tariff  sheets 
correct  the  take-or-pay  principal  amount 
and  total  monthly  allocation  attributable 
to  Tennessee  Gas  Pipeline  Company's 
take-or-pay  costs. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214. 365.211 
(1988)).  All  such  protests  should  be  filed 
on  or  before  July  31, 1989.  Protests  %vill 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
LoisD.CMMI, 
Secretary. 

[FR  Doc.  89-17748  Filed  7-28-89;  8:45  am] 
MUMQ  COOK  trir-ei-a 


[Docket  No.  CP89-18S0-000] 

Texas  Gas  Transmission  Corp; 
Request  Under  Biaaket  Authorization 


[Docket  No.  CP89-t808-a00] 

Transco  Energy  Ventures  Co.; 
for  Declaratory  Order 


July  24, 1989. 

Take  notice  that  on  July  18, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-ia30-000  a  request 
pursuant  to  fi  157.206  of  the 
Commission's  Reguktions  for 
authorization  to  provide  transportation 
service  on  behalf  of  TXG  Gas  Marketing 
Company  (TXG)  under  Texas  Gas" 
blanket  certificate  issued  in  Docket  No. 
CP88-686-00G,  pursuant  to  section  7  of 
the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  70j000  MMBtu  of 
natural  gas  per  day  for  TXG  from  receipt 
points  located  in  Arkansas,  Illinois. 
Indiana,  Kentucky,  Louisiana,  offshore 
Louisiana,  Ohio.  Texas  and  offshore 
Texas  to  delivery  points  located  in 
Louisiana.  Texas  Gas  anticipates 
transporting,  on  an  average  day  5,000 
MMBtu  and  an  annual  volimie  of 
2.007,500  MMBtu. 

Texas  Gas  states  that  the 
transportation  of  natural  gas  for  TXG 
commenced  June  2. 1989,  as  reported  in 
ST89-4O55-OO0,  for  •  120-day  period 
pursuant  to  §  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Texas  Gas 
in  Docket  No.  CP88<«66-000. 

Any  person  or  th*  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rult  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  §  157.205 
of  the  Regulations  under  the  Natiu-al 
Gas  Act  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  detmed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Ac 
LoUaCasfaeli. 
Secretary. 

[FR  Doa  89-17749  Filed  7-2&-89;  8:45  am] 
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|uly  24, 1989. 

Take  notice  that  on  July  13, 1989, 
Transco  Energy  Ventures  Company 
(Tevco),  P.O.  Box  1398.  Houston.  Texas 
77251,  filed  in  Docket  No.  CP89-1808- 
000,  a  petition  for  an  order  declaring  that 
a  certain  activity  as  proposed  by  Tevco 
is  a  temporary  act  or  operation  for 
which  the  issuance  of  a  certificate  under 
section  7(c)  of  the  Natural  Gas  Act 
(NGA)  is  not  required  in  the  public 
interest  and  is  therefore  exempt  from 
the  requirements  of  that  section.  The 
activity,  it  is  stated,  for  which  Tevco 
seeks  the  exemption  is  the  operational 
field  testing  of  a  new  prototype  low  cost 
high  efficiency  compressor  design  at 
Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  Compressor 
Station  100  in  Chilton  County,  Alabama, 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  Tevco,  in  conjunction 
with  Pipeline  Compressor  Systems,  Inc. 
has  designed  and  developed  a  new  high 
efficiency,  low  cost  8.000  horsepower 
monobloc  gas  pipeline  compressor.  It  is 
also  stated  that  a  prototype  of  this 
compressor  design  has  been  constructed 
and  undergone  complete  and  extensive 
full  load  factory  testings  Tevco  states 
that  it  is  now  prepared  to  perform  final 
testing  and  evaluation  of  the  compressor 
under  actual  field  operating  conditions 
and  upon  the  successful  completion  of 
such  testing,  to  begin  commercial 
manufacture  and  marketing  of  this  new 
low  cost  compressor. 

Tevco  states  that  the  Monobloc 
compressor  represents  an  advancement 
in  pipeline  compressor  technology 
resulting  in  significant  savings  in  capital 
and  operating  and  maintenance  costs 
over  conventional  compressor  systems. 
Tevco  states  that  the  compressor  is 
comprised  of  a  high  speed,  high 
efficiency  induction  motor  driving  two 
separate  compressor  sections.  It  is 
explained  that  the  motor's  rotor  is 
supported  by  extremely  low  friction 
magnetic  radial  and  thrust  bearing  and 
is  driven  by  a  solid  state  variable 
fi-equency  drive  system.  Also,  it  is 
explained,  the  compressor's  controls 
include  valve  sequencing,  auto  start/ 
shutdown  and  various  system 
monitoring  and  shutdown  devices. 

Tevco  states  that  it  has  caused 
extensive  in-house  factory  testing  of  the 
Monobloc  to  be  performed;  however, 
prior  to  introduction  to  market  the 
Monobloc  must  be  tested  under  actual 
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operating  conditions  for  a  period  of 
approximately  three  to  five  years  to 
evaluate  the  system's  reliabiUty.  It  is 
stated  that  Transco  has  agreed  to  permit 
Tevco  to  place  in  service  and  test  the 
Monobloc  at  Compressor  Station  100  on 
Transco's  pipeline  located  in  Chilton 
County.  Alabama. 

Tevco  maintains  that  the  testing  of  the 
Monobloc  is  a  temporary  and  minor 
operation.  Tevco  explains  that  the 
Monobloc's  testing  will  be  temporary, 
three  to  five  years  depending  upon  the 
initial  degree  of  success  of  the  test 
Tevco  also  explains  that  the  test  is  a 
minor  operation  in  that  it  affects  only 
one  compressor  station  on  Transco's 
pipeline  and  will  not  require  the 
replacement  or  removal  of  any  existing 
equipment.  It  is  further  explained  that 
testing  of  the  Monobloc  will  have  no 
effect  on  Transco's  rates.  It  is  stated  that 
Tevco  and  Transco  have  entered  into  a 
lease  arrangement  to  facilitate  the 
testing  of  the  Monobloc  and  that 
Transco  has  agreed  to  pay  Tevco  an 
amount  equal  to  the  cost  Transco  would 
have  otherwise  incurred  in  operating  its 
own  compressor  equipment.  It  is  also 
stated  that  Transco's  ratepayers  will  not 
bear  any  costs  associated  with  system 
design,  prototype  construction, 
equipment  procurement,  site 
preparation,  installation  or  operation 
and  maintenance  of  the  Monobloc 
compressor.  In  addition,  it  is  stated  that 
the  Monobloc  compressor  will  be 
installed  in  parallel  with  Transco's 
existing  equipment  which  will  serve  as  a 
back-up  should  the  Monobloc 
experience  a  failure  or  be  shut  down  for 
evaluation  or  maintenance.  It  is  stated 
that  should  the  need  arise,  Transco's 
existing  equipment  can  immediately  be 
placed  on  line  without  affecting  service. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  August  14, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene. 
Lois  D.  CasbelL 
Secretary. 

[FR  Doc.  89-17750  Filed  7-28-89;  8:45  am] 
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Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
ACTION:  Implementation  of  special 
refund  procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $1,078,000,000.  plus 
accrued  interest  in  crude  oil  violation 
amounts  obtained  from  Texaco  Inc.. 
Case  No.  KFX-0066.  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4, 
1986). 

DATE  AND  ADDRESS:  Applications  for 
refund  must  be  filed  in  duplicate  by 
October  31, 1989.  or  90  days  after  the 
publication  of  this  Notice  in  the  Federal 
Register,  whichever  is  later,  and  should 
be  addressed  to:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW..  Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  W.  Dugan.  Associate  Director. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-2880. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  10  CFR  205.282(c). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  final 
procedures  that  the  DOE  has  formulated 
to  distribute  crude  oil  overcharge  funds 
obtained  from  Texaco  Inc.  pursuant  to  a 
Conseni  Order  made  final  on  August  29. 
1988.  The  first  installment  of  these  funds 
is  being  held  in  an  interest-bearing 
escrow  account  pending  distribution  by 
the  DOE  and  futiu%  installments  will  be 
remitted  to  the  DOE  over  the  next  five 
years. 

The  OHA  has  decided  to  distribute 
these  funds  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges,  51  FR  27899  (August  4. 
1986)  (the  MSRP).  Under  the  MSRP, 
crude  oil  overcharge  monies  are  divided 
among  the  states,  the  federal 
government  and  injured  purchasers  of 
refined  petroleum  products.  Refunds  to 
the  states  will  be  distributed  in 
proportion  to  each  state's  consumption 
of  petroleum  products  during  the  period 
of  price  controls.  Refunds  to  eligible 
purchasers  will  be  based  on  the  number 


of  gallons  of  petroleum  products  which 
they  purchased  and  the  extent  to  which 
they  can  demonstrate  injury. 

Applications  for  refund  must  be  filed 
in  dupUcate  by  October  31, 1989  or  90 
days  after  the  publication  of  this  Notice 
in  the  Federal  Register,  whichever  is 
later,  and  should  be  sent  to  the  address 
set  forth  at  the  beginning  of  this  notice. 
The  information  which  claimants  should 
include  in  their  applications  is  explained 
in  the  Decision  which  immediately 
follows.  Any  claimant  that  has  already 
filed  a  crude  oil  refund  application  need 
not  file  again. 

Date:  July  25,1989. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
July  25, 1989. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 
Procedures 

Name  of  Firm:  Texaco  Inc. 

Case  Number  KFX-O066. 

Date  of  Filing:  September  28, 1988. 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  refund 
procedures  pursuant  to  the  guidelines 
set  forth  in  10  CFR  Part  205,  Subpart  V 
(Subpart  V).  See  10  CFR  205.281.  These 
procedures  are  used  to  refund  monies  to 
those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  and 
allocation  regulations  where  the  identity 
of  such  persons  or  the  amount  of  their 
refunds  cannot  be  readily  ascertained 
by  the  ERA.  See  Office  of  Enforcement, 
9  DOE  \  82,508  (1981 );  Office  of 
Enforcement,  8  DOE  1 82.597  (1981). 

On  September  28, 1988,  the  ERA  filed 
a  Petition  for  the  Implementation  of 
Special  Refund  Procedures  to  distribute 
funds  received  from  Texaco  Inc. 
(Texaco)  under  the  terms  of  an  August 
29, 1988  consent  order  with  Texaco. 
Pursuant  to  the  terms  of  the  consent 
order,  Texaco  is  required  to  remit  a  total 
of  $1,198,000,000  to  the  DOE  for 
distribution  in  accordance  with  10  CFR 
Part  205.  Subpart  V.*  On  September  28. 
1988.  Texaco  remitted  to  the  DOE  an 
initial  payment  of  $348  million  which 
was  deposited  in  an  interest-bearing 
escrow  accoimt  maintained  by  the  U.S. 
Treasury.  As  of  June  30. 1989, 


■  In  accordance  with  the  terra*  of  the  oonaent 
order,  Texaco  hat  alao  remitted  152.000,000  to  the 
United  States  District  Court  of  the  District  of 
Kansas  in  settlenent  of  its  obligatioiis  in  the  DOE 
Stripper  Well  Exemption  Litigation.  KLDi.  378. 
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$20.28S,eOB.77  in  interest  had  accrued  on 
this  amount  As  stated  in  the  consent 
order,  Texaco  has  agreed  to  pay  the 
balance  of  its  obligation  in  accordance 
with  the  following  timetable: 

(a)  tl90  million  plus  accrued  interest 
within  18  months  of  the  effective  date  of 
the  consent  order. 

(b)  4  annual  payments  of  $165  million 
plus  accrued  interest 

On  March  24. 1989,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
tentatively  establishing  Subpart  V 
procedures  for  the  distribution  of  the 
Texaco  consent  order  fund.  Texaco  Ina, 
54  FR  13420  (April  3, 1989).  This 
Decision  and  c5rder  finalizes  the 
procedures  to  be  used  for  distributing 
that  portion  of  the  Texaco  consent  order 
funds  which  is  attributable  to  alleged 
crude  oil  violatioos. 

I.  Background 

On  July  28. 1988,  die  DOE  issued  a 
Modified  Statement  of  Restitutionaiy 
Policy  concerning  crude  oil  overcharges. 
51  FR  27889  (August  4. 1986)  ("the 
MSRF').  The  MSRP,  which  was  issued 
as  a  result  of  a  coiul-approved  Final 
Settlement  Agreement  in  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  M.D.L  378  (D. 
Kan.),  provides  that  crude  oU  overcharge 
monies  will  be  divided  among  the  states, 
federal  government  and  injured 
purchasers  of  refined  petroleum 
products.  Under  the  MSRP,  up  to  20 
percent  of  these  crude  oil  overcharge 
monies  may  be  reserved  initially  to 
satisfy  valid  claims  by  injured 
purchasers  of  crude  oil  and  refined 
petroleum  products.  Eighty  percent  of 
the  funds,  and  any  monies  remaining 
after  all  valid  claims  are  paid,  are  to  be 
disbursed  equally  to  the  states  tmd 
federal  government  for  indirect 
restitution. 

The  OHA  has  decided  to  apply  the 
MSRP  in  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations. 
See  Order  Implementing  the  MSIU',  51 
FR  29689  (August  20, 1986).  That  Order 
provided  a  period  of  30  days  for  the 
filing  of  any  objections  to  the 
application  of  the  MSRP,  and  solicited 
comments  concerning  the  appropriate 
procedures  to  follow  in  processing 
refund  applications  in  crude  oil  refund 
proceedings. 

On  April  6. 1987.  die  OHA  issued  a 
Notice  analyzing  the  numerous 
comments  which  it  received  in  response 
to  the  August  1966  Order.  52  FR  11737 
(April  10, 1987).  The  Notice  set  forth 
generalized  procedures  and  provided 
guidance  to  assist  daimants  that  wish  to 
file  refund  applications  for  crude  oil 
monies  under  the  Subpart  V  regulations. 
All  applicants  for  refunds  would  be 


required  to  document  their  purchase 
volumes  of  petroleum  products  during 
the  period  of  price  controls  and  prove 
that  they  were  injuced  by  the  alleged 
crude  oil  overcharges.  The  Notice 
indicated  that  end-asers  of  petroleum 
products  whose  businesses  were 
unrelated  to  the  peto'oleimi  industry  will 
not  be  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not 
submit  any  further  proof  of  injury  to 
receive  a  refund.  Finally,  we  stated  that 
refunds  would  be  calculated  on  the 
basis  of  a  per-gallon  refund  amount 
derived  by  dividing  crude  oil  violation 
amounts  by  the  total  consumption  of 
petroleum  products  in  the  United  States 
during  the  period  of  price  controls.  The 
numerator  would  include  the  crude  oil 
overcharge  monies  that  were  in  the 
OOE's  escrow  account  at  the  time  of  the 
settlement  and  a  portion  of  the  funds  in 
the  MDL  378  escrow  at  the  time  of  the 
settlement 

The  DOE  has  applied  these 
procedures  in  numerous  cases  since  the 
April  1987  Notice,  see,  e.g..  Shell  Oil  Co.. 
17  DOE  1 85,204  (1988),  and  Ernest  A. 
Allerkamp,  17  DOEH  85,079  (1988),  and 
these  procedures  have  been  approved 
by  the  United  States  District  Court  for 
the  District  of  Kansas.  Various  States 
had  filed  a  motion  with  that  Court, 
claiming  that  the  OHA  had  violated  the 
Settlement  Agreement  by  employing 
presumptions  of  injury  and  by 
improperly  calculating  the  refund 
amoimt  to  be  used  In  this  proceeding. 
On  August  17, 1987,  the  Court  issued  an 
Opinion  and  Order  denying  the  States' 
motion  in  its  entirety.  The  court 
concluded  that  the  Settlement 
Agreement  "does  not  bar  OHA  from 
permitting  claimants  to  employ 
reasonable  presumptions  in 
affirmatively  demonstrating  injury 
entitling  them  to  a  refund."  In  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation,  671  F.  Supp.  1318, 
1323  (D.  Kan.  1987).  The  court  also  ruled 
that  as  specified  in  the  April  1987 
Notice,  the  OliA  could  calculate  refunds 
by  including  a  portion  of  the  M.D.L.  376 
overcharges.  The  Utter  ruling  was 
affirmed  by  the  Temporary  Emergency 
Court  of  Appeals,  tn  Re:  The 
Department  of  Energy  Stripper  Well 
Exemption  Litigation.  857  F.  2d  1481 
(Temp.  Emer.  Ct  App.  1988). 

II.  The  Proposed  Decision  and  Order 

As  stated  above,  on  March  24, 1989. 
the  OHA  issued  a  Proposed  Decision 
and  Order  tentatively  establishing 
procedures  for  the  distribution  of  the 
$1,198,000,000  Texaco  consent  order 
fund,  plus  interest.  In  the  PDO,  we 
proposed  to  divide  the  consent  order 
fund  into  two  pools:  a  refined  product 


pool  consisting  of  $120JOOO,000  plus 
accrued  interest  and  a  crude  oil  pool  of 
$1,078,000,000  plus  accrued  interest.  We 
believed  this  was  the  most  reasonable 
way  tn  divide  the  funds  and  it  was 
consistent  with  the  division  suggested 
by  ERA  in  its  Notices  announcing  the 
signing  and  finalization  of  the  Texaco 
consent  order.  See  53  VR 15106  (April  27, 
1988);  53  FR  32929  (August  29, 1988).  The 
refined  product  pool  would  be  made 
available  to  purchasers  of  Texaco 
refined  products  who  demonstrate  that 
they  were  injured  as  a  result  of  Texaco's 
alleged  regulatory  violations  in  the  sale 
of  these  products.  Additionally,  we 
proposed  that  the  total  refined  product 
amount  be  taken  out  of  Texaco's  initial 
payment  of  $348  millioh.  We  further 
proposed  that  the  crude  oil  pool  would 
be  distributed  in  accordance  with  the 
MSRP  and  the  April  1967  Notice.  We 
proposed  that  the  crude  oil  fund  would 
be  comprised  of  $228  million  from 
Texaco's  initial  payment  and  all  future 
payments  received  from  Texaco.  In  this 
Decision  and  Order,  we  will  establish 
procedures  for  distributing  the  Texaco 
crude  oil  pool  only.  Procedures  for  the 
distribution  of  the  refined  product  pool 
will  be  issued  at  a  future  date.' 

Pursuant  to  the  MSRP.  the  OHA 
proposed  in  the  PDO  to  reserve  initially 
20  percent  of  the  crude  oil  pool  for  direct 
restitution  to  applicants  who  claim  that 
they  were  injured  by  tke  alleged  crude 
oil  violations.  The  remaining  80  percent 
of  the  funds  would  be  distributed  to  the 
state  and  federal  governments  for 
indirect  restitution.  After  all  valid  claims 
are  paid,  any  remainii^  funds  in  the 
individual  crude  oil  claims  reserve  also 
would  be  divided  equally  between  the 
states  and  federal  governments.  The 
federal  government's  share  ultimately 
would  be  deposited  in  the  general  fund 
of  the  Treasury  of  the  United  States. 

In  the  PDO.  the  OHA  proposed  to 
require  applicants  for  refunds  from  the 
crude  oil  pool  to  document  their 
purchase  volumes  of  petroleum  products 
during  the  period  of  price  controls  and 
to  prove  that  they  were  injured  by  the 
alleged  crude  oil  overcharges.  We  stated 
that  end-users  of  petroleum  products 
whose  businesses  are  unrelated  to  the 
petroleum  industry  could  use  a 
presumption  that  they  absorbed  the 
crude  oil  overcharges,  and  need  not 
submit  further  proof  of  injury  to  receive 
a  refund.  The  OHA  alto  proposed  to 
calculate  refunds  on  the  basis  of  a  per 


*  In  addition,  this  Decisioa  does  not  consider 
proposed  requirements  for  refund  applications 
submitted  by  filing  services  and  other 
representative*.  See  PDO  PMrl  IV.  Those  proposals, 
if  adopted,  will  apply  only  t*  applications  submitted 
in  the  Texaco  refined  product  proceeding. 
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gallon  volumetric  refund  amount  derived 
by  dividing  the  amoont  of  funds  in  die 
crude  oil  pool  by  the  total  consumption 
of  petroleum  products  in  the  United 
States  during  the  period  of  price 
controls.*  Finally,  we  proposed  to 
combine  the  Texaco  crude  oil  volumetric 
refund  amount  with  all  of  the  volumetric 
refund  amounts  obtained  in  each  crude 
oil  refund  proceeding  implemented  to 
date  under  the  KfSRP.  Comments  were 
solicited  regarding  the  tentative 
distribution  process  set  forth  in  the 
Proposed  Decision. 

III.  Discussion  of  Comments  Received 

In  response  to  the  Proposed  Decision. 
t:.c  OHA  received  written  submissions 
from  state  governments,  a  number  of 
law  firms,  and  several  other 
representatives  of  potential  claimants  in 
this  proceeding.  In  addition,  on  June  27, 
1989.  we  held  a  public  hearing  at  which 
oral  testimony  was  presented  regarding 
the  proposed  procedures.  Only  those 
comments  which  concern  the 
disbursement  of  the  crude  oil  pool  will 
be  considered  in  this  Decision. 

Several  firms  commented  regarding 
the  proper  amounts  of  monies  to  be 
reserved  for  the  crude  oil  and  refined 
product  pools.  Two  of  the  commenters. 
Energy  Refunds  Inc.  (ERT)  and  the 
National  Association  of 'Texaco 
Wholesalers  (NATW)  contend  that  the 
refined  product  poo'  should  be 
increased  and  the  crude  oil  pool 
decreased.  The  NATW.  an  organization 
that  represents  present  and  former 
Texaco  consignees  and  wholesalers, 
bases  its  position  on  the  fact  that  the 
States  have  already  been  granted 
"extremely  substantial  refunds"  as  a 
result  of  the  Stripper  Well  Settlement 
Furthermore,  the  NATW  contends  that 
oujr  proposed  division  of  monies  ignores 
numerous  complaints  filed  with  the  DOE 
by  petroieum  product  resellers  that 
alleged  *hat  Texaco  violated  the 
Mandatory  Price  and  Allocation 
Regulations  pertaining  to  refined 
products.  These  alleged  violations,  the 
NATW  claims,  resulted  in  Texaco 
product  resellers  incurring  a  greater 
injiiry  than  refund  applicants  in  previous 
Subpart  V  proceedings.  According  to  the 
NATW,  the  present  division  of  fluids 
would  be  insufficient  to  compensate 
purchasers  of  Texaco  refined  products 
for  that  injury.  Finally,  the  NATW 
argues  ttiat  increasing  the  size  of  the 
refined  product  pool  would  not  lessen 


the  amount  of  money  available  to  the 
states  and  federal  government  for 
indirect  restitution  since  they  would 
receive  any  excess  funds  after  all  direct 
claims  have  been  paid.  ERI  contends 
that  since  the  ERA,  in  its  Notice 
announcing  die  signing  of  the  Texaco 
consent  order,  determined  diat  the 
maximum  liability  for  alleged  refined 
product  violations  was  approximately  16 
percent  of  its  total  maximum  Hability, 
the  refined  product  pool  should  be 
increased  fitim  the  proposed  amoont  of 
$120,000,000  to  $200,091,996,  which  is 
approximately  16  percent  of  the  total 
consent  order  fund. 

In  contri'st.  one  commentor.  attorney 
Philip  Kalodner  (Kalodner),  contends 
that  the  proposed  crude  oil  pool  is  not 
large  enough  and  the  refined  products 
pool  is  too  large.  Kalodner,  who 
represents  various  end-users  in  the 
crude  oil  refund  proceeding,  asserts  diat 
a  Proposed  Remedial  Order  (PRO) 
issued  to  Texaco  on  May  12. 1987  (Case 
No.  NTXROOAl),  alleged  violations 
responsible  for  80  to  90.  percent  or  more 
of  'Texaco's  refined  product  overcharge 
liability.  That  PRO  was  never  finalized. 
In  contrast,  he  maintains  die  vast 
majority  of  the  alleged  crude  oil 
overcharges  by  Texaco  were  the  subject 
of  a  final  Remedial  Order.  See  Texaco 
Inc.,  14  DOEH  83.037  {1986).*  Kalodner 
concludes  that  the  refined  product  pool 
should  be  reduced  to  $80  million  and 
crude  oil  pool  increased  to 
$1,158,000,000. 

V'v  e  do  not  agree  with  the  contentions 
raised  in  support  of  eidier  increasing  or 
decreasing  the  monies  in  the  crude  oil 
and  refined  pa^duct  pools.  Each  one  is 
flawed  by  self-serving  arguments. 
Initially,  it  is  important  to  reiterate  our 
position  stated  in  the  PDO  that  the 
Texaco  consent  order  is  a  negotiated 
compromise  of  all  alleged  violations, 
both  known  and  unltnown,  and  not  a 
dollar  for  dollar  settlement  of  the 
outstanding  DOE  enforcement 
proceedings  involving  Texaco.  In  the 
process  of  negotiating  the  consent  order, 
the  ERA  evaluated  the  allegations  raised 
against  Texaco,  and  entered  into  a 
settlement  that  it  believed  fairiy 
concluded  all  administrative  and  legal 
proceedings,  as  well  as  accounted  for 
unknou'n  allegations,  litigation  risks  and 
interest  payments  since  die  date  of 
alleged  violation.  See  PDO,  54  FR  at 
13421  n.4;  Notice  of  Final  Consent  Order 
with  Texaco  Inc  53  FR  32929.  32931 


(August  29, 1988).  Accordingly,  it  is  not 
proper  for  die  commentora  to  attempt  to 
rely  on  individaal  remedial  orders, 
either  proposed  or  final  as  the  sole 
basis  for  die  composition  of  die  crude  oil 
and  refined  product  pods.  None  of  these 
proceedings  had  finality  in  any  sense. 
Moreover,  die  Texaco  setdement 
includes  potential  violations  that  have 
not  yet  ripened  into  enforcement 
documents  and  may  not  have  been 
previously  considered.  None  of  the 
commentors  considers  the  impact  of 
these  unspecified  viotatioiu,  and 
therefore,  their  estimates  of  the  proper 
size  of  the  crude  oil  and  refined  product 
pools  are  inadequate.' 

Furthermore,  we  reject  the  NATW's 
contention  that  the  crude  oil  pool  should 
be  decreased  since  the  States  (and  the 
federal  government)  have  already  been 
compensated  under  the  Stripper  Well 
Settlement  Agreement.  The  receipt  of  a 
portion  of  the  Texaco  crude  oil  monies 
by  the  state  and  federal  governments  is 
in  no  way  intended  to  compensate  these 
entities  for  their  purchases  of  refined 
petroleum  products  on  which 
overchaiges  occurred.  Instead,  these 
funds  are  intended  to  provide  indirect 
restitution  through  state  energy 
programs  and  deposits  into  the  federal 
Treasury.  Distribution  of  crude  oil 
monies  in  this  way  has  been  recognized 
as  an  equitable  and  efficient  way  to 
provide  restitution  to  the  unidentified 
(and  unidentifiable)  purchasers  of 
refined  petroleum  products.  See  In  Re: 
The  Department  of  Energy  Stripper  Well 
Exemption  Litigation  653  F.Supp.  108  (D, 
Kan.  1986)  (approving  Settlement 
Agreement)^  SfSRP.  51  FR.  27901.  The 
fact  that  the  states  and  the  federal 
governments  have  served  as  a  conduit 
for  indirect  restitution  in  no  way 
precludes  them  from  also  serving  as  an 
effective  charmel  for  restitution  for  the 


'  As  a  number  of  commenters  on  the  proposed 
procedures  pointed  ouL  in  calculating  the  proposed 
Texaco  erode  oil  volumetric  refund  aoiount.  we 
erroaeously  nsed  in  the  numerator  only  the  20 
percent  of  the  crude  oil  pool  reserved  for  individual 
claimants.  Tliis  error  has  l>een  corrected  In  this 
Decision  and  Order.  See  Part  rVA..  infra. 


*  Kalodner  argves  that  it  is  likely  that  the  DOE 
would  have  prevailed  in  Texaco's  appeal  of  the 
Remedial  Order  since  its  basic  position  was 
accepted  by  the  Temporary  Emergency  Court  of 
Appeals  in  DOE  v.  Louisiana.  00  F.  2d  ISO  (Temp. 
Emer.  CL  App.  1982). 


*  Additionally.  Kalodner's  cUim  that  a  single  PRO 
issued  on  May  12. 196"  repreaeaU  line  large  maiority 
of  allpged  refuted  product  violations  ignoret  the 
issuance  of  at  Ipsn  Gve  Remedial  Orders  that 
involved  allt^gations  of  substantial  violations  of  the 
prior  reguialiuns  in  Texaco's  sales  of  rerined 
products.  See  Texaco  Inc.  14  DOE  \  83.016 11986) 
(Case  No.  HRO-0012)  ($142,783,783  in  overchaiges 
allefted  for  violations  m  pricing  and  cost  recoveries 
relslinc  to  motor  gasoline  and  Na  2  fuel  oil):  14 
DOEf  83.034  (1986)  (Case  No.  HRO-0272) 
(S810.813.S8  in  overcharges  for  violations  in  pricing 
of  motor  gasoline  nnd  distillates):  14  DOE  \  83,0(7 
(1986)  (Case  ?*Jo.  HRO-027J)  ($1.49».7B1.41  in 
overcharges  for  vinlations  in  pricing  of  mdw 
gasoline  and  distiUales):  IS  IX>E  \  njam  (1988) 
(Caae  No.  HRO-OBSZ)  lSiaM!9A7  ip  overdMrgea 
for  miaapfilicatiaB  of  the  eqaal  appbcation  nile  ia 
sales  of  NGLPs):  15  DOG  1 0.(07  (iaC7)  (Coae  No. 
HRO-027S)  (S1.14&37B^  in  ovcrdMrges  for 
violatioiu  la  the  pridiig  of  prapaoe  and  $27&MeiM 
in  COM  oveireoeveries):  IB  DOE  f  SXOIS  (1987)  (Cm* 
No.  tlRO-0276)  [SXOUiiUP  io  overcha/ga  for 
violations  in  sales  of  propane). 
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Texaco  crude  oil  funds.  *  Accordingly, 
we  are  not  persuaded  to  increase  or 
decrease  the  size  of  the  crude  oil  pool. 
The  proposed  division  suggested  by 
ERA  is  in  our  opinion  the  most  equitable 
split  of  the  Texaco  consent  order  fund 
and  is  made  in  recognition  of  both  the 
known  and  unknown  alleged  violations 
committed  by  Texaco. 

Another  issue  raised  by  commenters 
involves  the  20  percent  reserve  amount 
we  proposed  for  individual  crude  oil 
claims.  Kalodner  argues  that  the  reserve 
should  be  increased  in  order  to 
guarantee  the  principle  of  "full  parity" 
for  all  refund  claimants.  *  Based  upon 
his  calculations,  the  20  percent  reserve 
amount  from  this  and  other  crude  oil 
refund  proceedings  will  not  be  sufficient 
to  guarantee  full  parity  for  crude  oil 
refund  applicants. 

We  have  repeatedly  considered 
similar  claims  by  Kalodner  and  have  not 
found  them  convincing.  See,  e.g.,  Shell 
Oil  Co.  17  DOE  1  85,204  (1988);  Hood 
Coldsberry.  18  DOE  \  85.902  at  89,476 
(1989).  The  Settlement  Agreement 
specifically  requires  that  no  more  than 
20  percent  of  the  total  escrowed  funds 
be  reserved  to  pay  direct  claims  and 
permits  only  downward  adjustment  of 
the  reserve  from  the  initial  20  percent 
figure.  Settlement  Agreement  \  IV.B.6 
The  20  percent  reserve  amount  provides 
sufficient  funds  for  direct  restitution, 
and  Kalodner's  concern  that  additional 
funds  will  be  needed  to  pay  valid  claims 
is  unwarranted.  *  Consequentiy,  we  will 


*  Additionally,  the  NATW  i>  incoirect  in  ita  claim 
that  an  incnaie  in  the  size  of  the  refined  product 
pool  would  have  no  advene  affect  other  than  to 
delay  the  atatet'  receipt  of  theae  funds.  If  the 
NATWs  request  were  granted  the  refined  product 
volumetric  refund  amount  would  be  increased.  This 
wtMild  mult  in  a  larger  per  gallon  refund  amount  for 
each  successful  product  appUcant  and  a 
corresponding  reduction  in  the  amount  of  money 
available  for  direct  and  indirect  restitution  for  crude 
oil  overcharges. 

^  The  full  parity  approach  of  calculating  the  crude 
oil  volumetric  Includes  in  the  numerator  of  the 
voluroetrlc  the  fl4  billion  in  the  M.D.L  378  escrow 
account  at  the  time  of  settlement  minus  the  $415 
million  awarded  to  reflnera,  retailers  and  resellers 
plus  the  crude  oil  overcharge  payments  that  were  in 
the  DOE'S  sacrow  account  at  the  time  of  the 
Settlement  Agreement  and  subsequent  crude  oil 
settlement  amounts.  This  approach  was  adopted  to 
compensate  refund  recipients  in  the  VLDX.  378  and 
Subpart  V  proceedings  on  an  equal  basis.  This 
approach  most  fairiy  and  equitably  effectuates 
restitution  for  the  injury  they  suffered  as  a  result  of 
crude  oil  overcharges  and  is  also  the  moat 
administratively  efficient  since  it  tends  to  eliminate 
repatltlva  reappUcatiaas  and  obviates  the  need  to 
consider  pesky  issues  of  up«ti»am  overcharge 
absorption.  5iw  April  1967  hiolice,  S2  FR 11741. 

*  For  this  reason,  w«  wlU  not  follow  Kalodner's 
suggestioa  that  we  petitian  the  M J) J.  378  Court  for 
permlasion  to  (ncreasa  the  reserve. 


not  reserve  more  than  20  percent  of  the 
Texaco  crude  oil  pool  for  payments  of 
claims,  but.  instead,  will  adopt  our 
proposal  to  reserve  tht  full  20  percent.' 

One  commenter.  Michael  O'N.  Barron 
(Barron),  requests  that  claimants  who 
purchased  crude  oil  directly  from 
Texaco  during  the  period  of  controls  be 
allowed  to  receive  a  pf  r  gallon  refund 
greater  than  the  volumetric  amount 
afforded  to  applicants  whose  claims  are 
based  on  purchases  of  refined  petroleum 
products.  The  OHA's  procedures  for 
granting  refunds  based  upon  direct 
purchases  of  crude  oil  are  explained  in 
New  York  Petroleum  Inc./Ashland  Oil 
Inc.,  16  DOEl  85,613  (1987)  [New  York 
Petroleum /Ashland],  and  Concoco  Inc./ 
Delmarva  Power,  17  DOE  \  85,622  (1988) 
[Conoco/Delmarva).  As  those  cases 
indicate,  crude  oil  overcharges  tend  to 
be  different  in  type  and  magnitude  from 
refined  product  overcharges,  and 
imputation  of  a  volumetric  amount  is  not 
necessarily  appropriate.  Calculation  of  a 
refund  amount  for  direct  purchasers  of 
crude  oil  is  instead  determined  by  the 
circumstances  of  the  particular  case.  '° 
We  will  therefore  not  calculate  a 
separate  volumetric  r^imd  factor  for 
direct  purchasers  of  crude  oil. 

Finally,  ERI  contends  that  resellers 
and  retailers  who  filed  late  claims  for 
refunds  from  the  Stripper  Well  escrow 
accounts  in  Kansas  should  be  able  to 
receive  crude  oil  refunds  from  oil 
overcharge  funds  held  by  the  DOE 
without  providing  a  detailed 
demonstration  of  injury  as  proposed  in 
the  PDO.  To  support  its  contention,  ERI 
notes  that  resellers  and  retailers  did  not 
have  to  prove  injury  in  order  to  receive 
refunds  from  the  Stripper  Well  escrows. 
The  firm  also  refers  to  the  words  of 
United  States  District  Court  judge  Frank 
Theis,  who  stated  that  "any  claimant 
who  has  filed  a  late  claim  is  not  without 
a  remedy.  Resellers  %vho  forego  filing 
claims  under  the  Resellers  Order  may  be 


*  The  States,  which  in  priv  proceedings  hdve 
requested  that  we  reduce  tht  reserve  amount,  in  the 
present  case  simply  request  that  we  reduce  the  20 
percent  reserve  amount  if  w*  determine  that  less 
than  that  amount  is  necessary  to  pay  direct 
claimants.  It  continues  to  be  our  position  thai  we 
will  reduce  the  reserve  amoant  if  we  determine  that 
the  full  20  percent  is  not  needed  to  pay  direct 
claimants. 

"  In  New  York  Petroleum/Aahland.  the  claimant 
relied  upon  the  finding  of  a  lemedial  Order  which 
stated  an  overcharge  amount  for  the  purchases 
made  by  the  claimant.  In  Conoco /Delmarva,  the 
claimant  was  an  end-user  of  crude  oil  that  was  not 
a  party  to  any  remedial  action  taken  against  the 
firm.  In  order  to  determine  an  appropriate  refund, 
we  calculated  a  volumetric  kased  on  the  total  dollar 
amount  of  the  crude  oil  pool  divided  by  the  total 
gallons  of  crude  oil  sold  by  tie  consent  order  firm. 
In  both  cases,  the  applicant  was  responsible  for 
demonstrating  that  it  was  inf  ured  by  its  purchases 
from  the  consent  order  firm. 


eligible  for  refimds  by  the  Department  of 
Energy's  Office  of  Hearings  and 
Appeals."  In  Re:  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  slip  op.  at  2  (D.  Kan  April  7, 
1987).  According  to  ERI,  because  Judge 
Theis  did  not  state  that  reseller 
claimants  needed  to  demonstrate  injury, 
the  OHA  should  not  require  an  injury 
showing  in  a  proceeding  referred  to  by 
Judge  Theis  as  the  proper  forum  for 
resellers  to  seek  a  refiind.  Furthermore, 
ERI  contends  that  a  detailed 
demonstration  of  injury  is 
"imreasonable  and  unattainable"  for 
resellers,  and  that  the  OHA  has  already 
been  presented  with  stifficient  evidence 
in  the  Stripper  Well  proceeding  to 
conclude  that  resellers  were  inured  by 
crude  oil  overcharges.  ERl's  March  31, 
1989  comments  at  2. 

We  are  nof  persuaded  by  ERI's 
comments.  ERI  misreads  J^dge  Theis' 
comments.  While  he  noted  imtimeliness 
in  applying  to  the  Resellers  Escrow  was 
not  fatal,  he  simply  offered  another 
avenue.  He  did  not  predict  success  or 
prescribe  that  the  more  beneficial 
standards  for  disbursements  from  the 
Resellers  Escrow  be  ap'plied.  Nor  did  he 
prescribe  that  the  same  standards  that 
applied  to  end-user  applicants  in  the 
Subpart  V  proceeding  be  applied  to 
resellers  who  applied  in  tbat  proceeding. 
In  fact,  the  Stripper  Well  Settlement 
Agreement,  which  was  specifically 
approved  by  Judge  Theis,  requires  that 
crude  oil  monies  in  the  DOE  escrows  be 
distributed  in  accordance  with 
traditional  Subpart  V  procedures,  and 
that  "each  claimant  must  affirmatively 
demonstrate  that  it  had  been  injured  by 
the  alleged  [crude  oil]  violation[3] .  .  ." 
See  Stripper  Well  Settlement  Agreement 
\  VI.B.1.;  see  also  10  CFR  §  205.280 
(refimds  to  be  made  to  "injured 
persons").  In  the  case  of  resellers,  we 
have  stated  on  numerous  occasions  that 
a  showing  of  injury  requires  a 
demonstration  that  the  alleged 
overcharges  were  absorbed  and  not 
passed  through  to  their  customers.  See, 
e.g.,  April  10  Notice  52  FR  at  11742; 
Robert  H.  Bennett,  18  DOE  ^85,270 
(1988). »» 

IV.  The  Refund  Procedurts 


A.  Refund  Claims 

After  considering  the  comments 
received,  we  have  concluded  that 


'  ■  As  indicated  in  Part  rV.A  infra,  resellers  may 
attempt  to  prove  injury  through  tfie  use  of 
econometric  evidence  of  the  typ«  that  was 
submitted  in  the  Stripper  Well  eridentiary  hearing. 
ERI  has  not  however,  stated  that  it  intends  to  make 
such  a  showing  for  resellers  in  its  comments  on  the 
PDO. 
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$1,078,000,000  of  the  consent  order 
amounts  covered  by  this  Decision, 
including  $228  million  of  the  Texaco 
funds  (nirrently  available,  plus  interest, 
should  be  distributed  in  accordance 
with  the  crude  oil  refund  procedures 
proposed  in  the  PDO.**  As  indicated  in 
Part  III  supra,  we  have  decided  to 
ieserve  initially  the  full  20  percent  of  the 
$228  million  crude  oil  violation  portion 
of  Texaco's  initial  payment  to  the  DOE. 
or  $45,600,000.  plus  interest.''  for  direct 
refunds  to  claimants.  The  amount  of  the 
reserve  may  be  adjusted  downward 
later  if  circumstances  warrant. 

The  process  which  the  OHA  will  use 
to  evaluate  claims  based  on  alleged 
crude  oil  violations  will  be  modeled 
after  the  process  the  OHA  has  used  in 
Subpart  V  proceedings  to  evaluate 
claims  based  on  alleged  refined  product 
overcharges.  MAPCO,  Inc..  15  DOE 
f  85,097  (1986);  Mountain  Fuel  Supply- 
Co..  14  DOE  ^85,475  (1986)  (Mountain 
Fuel).  As  in  non-crude  oil  cases, 
applicants  will  be  required  to  document 
their  purchase  volmnes  and  demonstrate 
that  they  were  injured.  Following 
Subpart  V  precedent,  reasonable 
estimates  of  purchase  volumes  may  be 
submitted.  Greater  Richmond  Transit 
Co..  15  EKDE  185,028  (1986).  Generally,  it 
is  not  necessary  for  applicants  to 
identify  their  suppliers  of  petroleum 
products  in  order  to  receive  a  refund. 
End-users  of  ultimate  consumers  of 
petroleum  products  whose  businesses 
are  imrelated  to  the  petroleimi  industry 
and  who  were  not  subject  to  the  DOE 
price  regulations  are  presumed  to  have 
absorbed  rather  than  passed  on  alleged 
crude  oil  overchargers.  In  order  to 
receive  a  refund,  end-users  need  not 
submit  any  further  evidence  of  injury 
beyond  volumes  of  product  purchased. 
The  end-user  presmnption  of  injury  is 
rebuttable,  however.  Berry  Holding  Co., 
16  DOE  1185.405  at  88.797  (1987).  If  an 
interested  party  submits  evidence  which 
is  of  sufficient  wei^t  to  rebut  the  end- 
user  presumption,  the  applicant  will  be 
required  to  produce  furUier  evidence  of 
injury. 

Resellers  and  retailers  of  petroleum 
products  must  submit  detailed  evidence 
of  injury,  and  may  not  use  presumptions 
of  injury  established  by  the  OHA  in 
refund  cases  inrohring  refined 
petroleum  products.*^  lliey  can. 


however,  use  econometric  evidence  of 
the  type  employed  in  tlie  OHA  R^Mrt  to 
the  District  Court  in  the  Stripper  Well 
Litigation.  6  Fed.  Energy  Guidelines 
190.507  (June  19. 1985).  See  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986.  section  3003(b)(2).  15  US.C 
4502. 

Applicants  who  executed  and 
submitted  a  valid  waiver  pursuant  to 
one  of  the  escrows  established  in  the 
Settlement  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refimds 
under  Subpart  V.  See  Mid-America 
Dairymen.  Inc.  v.  Herrington,  3  Fed. 
Energy  Guidelines  126,617  (Temp.  Emer. 
Ct.  App.  1969);  accord,  Boise  Cascade 
Corp.,  18  DOE  185.970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products 
will  be  calculated  on  die  basis  of  a 
volumetric  refund  amount  derived  by 
diwding  the  crude  oil  violation  amount 
currently  available  ($228  million)  by  the 
total  consomption  of  petroleum  products 
in  the  United  States  during  the  period  of 
price  controls."  The  volumetric  refund 
amount  calculated  in  this  manner  is 
$00)001128  per  gallon.  In  paying  claims, 
we  will  combine  all  of  the  volumetric 
refund  amounts  obtained  in  each  cntde 
oil  refund  proceeding  implemented  to 
date  under  the  MSRP.  The  total  per 
gallon  volumetric  refund  amount 
available  as  calculated  prior  to  addition 
of  the  Texaco  crude  oil  funds  was 
$0.0009835267.  See  Hood  Coldsberry,  18 
DOE  185.902  (1989).  That  figure  has  now 
increased  to  $0.0011076067. '•  A  crude 
oil  refund  applicant  will  be  required  to 
submit  only  one  application  for  all  crude 
oil  overcharge  amounts  for  which 
procedures  have  been  implemented  to 
date.  Any  party  that  has  previously 
submitted  a  refund  application  in  crude 
oil  refund  proceedings  need  not  file 
another  application;  that  application 
will  be  deemed  to  be  filed  in  all  crude 
oil  proceedings  finalized  to  date.  To 
apply  for  a  crude  oil  refund,  applicants 
should  submit  the  following  information 
before  October  31. 1989  or  90  days  from 
the  date  of  publication  of  this  Decision 


>■  As  of  June  30. 19S9,  $13,291,130.87  in  interest 
had  accrued  on  the  SZSB  mUion.  Hierefore.  Ae 
portion  of  the  crude  oil  poo!  that  will  be  disbiased 
pursuoBt  to  lUs  D*ciiioa  and  Order  totals 
$241,291,130.87. 

■  *  As  of  |une  30, 1980.  $2,658,228.17  in  inteKst  had 
accrued  on  fliis  sooont. 

'*  Thejr  also  cnmiot  aoe  (he  end.«eer  pi«8«mp(ian 
of  Injury  far  ikam  yWarm  ooa— ed  far  t" 


use  in  their  petroleum  operattons.  See  htartiti  Gaa 
Sales,  Inc.  IB  OOE  18si«5  (198^ 

>•  We  wUl  use  the  estimate  that  ajaas»7M&jaaa 
gallons  of  petroleum  products  were  consumed  in  the 
United  States  during  the  period  August  1973  thraogh 
January  19SL  Mouataki  Fuel  1«  DOB  at  nSBB  •.4 
(1986). 

'■This  volumeMc  amoaat  wiU  inopeaae  as  futare 
payments  are  received  from  Texaca  Based  on  the 
crude  oil  violation  monies  previously  received  by 
the  1106.  uie  OHA  recenuy  SMioimoed  fhert  M  wss 
Increasing  the  refand  rnto  a<  isksch  aserltartons 
applicants  in  theae  ymnfiaftiags  urn  felA  to  $94)006 
per  gaUoB.  See  Crude  OiJ  SupptemuMd  Aefiind 
Distribution.  IB  DOE  1BS378  (IBM).  Tbk  rrfund  rate 
will  be  Increoaed,  from  tfane  to  Qme,  to  veHect  any 
additional  monies  neoalvad  bf  the  DOS. 


in  the  Fedenl  Reglsler.  wliicfaever  is 
later »» 

(1)  Identifying  information  including 
the  applicant's  name,  addres,  and  social 
security  number  or  employer 
identification  mmiber,  an  indication 
whether  the  applicant  is  a  corporation, 
the  name  and  telephone  number  of  a 
person  to  contact  for  any  additional 
information,  and  the  name  and  address 
of  the  person  who  should  receive  the 
refund  check: 

(2)  A  short  description  of  the 
applicant's  business  and  how  it  used 
petroleum  products.  If  the  applicant  did 
business  under  more  than  one  name,  or 
a  different  name  during  the  period  of 
price  controls,  the  applicant  should  list 
these  names; 

(3)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  list  of  those  other 
companies'  names  and  their 
relationships  to  the  applicant's  firm; 

(4)  A  statement  identifying  the 
petroleum  products  which  the  applicant 
purchased  during  the  period  August  19L 
1973,  through  January  27, 1981,  the 
number  of  gallons  of  each  product 
purchased  during  each  year  of  that 
period,  and  the  total  nomber  of  gallons 
for  all  products  pnrchaaed  on  which  the 
applicant  bases  its  claim; 

(5)  An  explanation  of  how  the 
applicant  obtained  the  volume  figures 
above,  and  an  explanation  of  its  method 
of  estimation  if  the  applicant  ased 
estimates  to  determine  its  purchase 
volumes; 

(6)  A  statement  that  neither  the 
ajppUcant  ita  parent  firm,  affiliates, 
subsidiaries,  successors  nor  assigns  has 
waived  any  right  it  may  have  to  receive 
a  refund  in  these  cases  (Le.  that  it  has 
not  filed  for  a  refiaid  from  any  of  the 
escrow  accounts  established  pursuant  to 
the  Setd«nent  A^vement); 

(7)  If  the  applicant  is  not  an  end-user 
whose  business  is  nnrelated  to  the 
petroleum  indostry.  a  showing  that  the 
applicant  was  injured  by  the  alleged 
overcharges  (Le..  that  the  applicant  did 
not  pass  the  overcharges  through  to  its 
own  customers):  and 

(8)  If  the  applicant  is  •  regulated 
utility  that  purdiased  more  than  5 
million  gallons  of  petroleum  products,  a 
certification  that  it  will  notify  the  state 
utility  commission  of  any  refimd 
received  and  that  it  will  pass  on  the 
entirety  of  its  refund  to  its  retail 
customers. 

All  applications  should  be  typed  or 
printed,  clearly  labelled  "Appbcation  for 


■  *  This  applicaiian  deodlina  apptias  to 
appuGSaons  tor  rsiuMs  von  all  crmm  oti  voojes  to 
be  remittal  by  Tokocd,  hwiiltog  fotata  pgyenls 
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Crude  Oil  Refund."  submitted  in 
duplicate  and  mailed  to  the  following 
address: 

Subpart  V  Crude  Oil  Overcharge 
Refunds.  Office  of  Hearings  and 
Appeals.  Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 

B.  Payments  to  the  States  and  Federal 
Goveniment 

Under  the  terms  of  the  MSRP.  the 
remaining  80  percent  of  the  $228  million 
plus  interrest  in  alleged  crude  oil 
violation  amounts  subject  to  this 
Decision,  or  $182,400,000  million  plus 
interest  should  be  disbursed  equally  to 
the  states  and  federal  government  for 
indirect  restitution.  As  of  June  30, 1989. 
the  accrued  interest  on  these  funds  was 
$10,632,904.70.  The  total  amount  to  be 
disbursed  to  the  states  and  federal 
government  pursuant  to  this 
determination  is  therefore 
$193,032,904.70. 

Accordingly,  we  will  direct  the  DOE's 
Office  of  the  Controller  to  segregate  the 
$193,032,904.70  available  for 
disbursement  to  the  states  and  federal 
government  and  transfer  one-half  of  that 
amount,  or  $96,516,452.35,  into  an 
interest-bearing  subaccount  for  the 
states,  and  one-half,  or  $96,516,452.35,  to 
an  interest-bearing  subaccoimt  for  the 
federal  government.  In  the  near  future, 
we  will  issue  a  Decision  and  Order 
dii-ecting  the  DOE's  Office  of  the 
Controller  to  make  the  appropriate 
disbursements  to  the  individual  states 
&om  their  respective  subaccount. 
Issuance  of  these  orders  is  necessary  to 
improve  our  ability  to  track  the  various 
disbursements  to  the  states.  Each 
individual  state's  percentage  share  of 
funds  is  set  forth  in  Exhibit  H  to  the 
Settlement  Agreement  and  is  based  on 
each  state's  consumption  of  petroleum 
products  during  the  period  of  price 
controls.  When  disbursed,  these  funds 
will  be  subject  to  the  same  use 
limitations  and  reporting  requirements 
as  all  other  crude  oil  monies  received  by 
the  states  under  the  Settlement 
Agreement. 

It  is  therefore  ordered  that: 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  funds 
remitted  to  the  Department  of  Energy  by 
Texaco  Inc.  pursuant  to  the  Consent 
Order  finalized  on  August  29, 1988  may 
now  be  filed. 

(2]  All  applications  submitted 
pursuant  to  paragraph  (1)  above  must  be 
filed  no  later  than  October  31, 1989  or  90 
days  from  the  publication  of  this 
Decision  and  Order  in  the  Federal 
Registet.  whichever  is  later. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 


Accounting  and  Financial  Systems 
Development.  Office  of  the  Controller, 
Department  of  Energy,  shall  take  all 
steps  necessary  to  transfer 
$241,291,130.87  from  the  Texaco  Inc. 
subaccount  Consent  Order  Number 
PTXE006A1Z,  pursuant  to  Paragraphs 
(4),  (5),  and  (6)  of  this  Decision. 

(4)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $96,516,452.35 
of  the  funds  obtained  pursuant  to 
paragraph  (3]  above,  plus  interest  which 
accrues  from  June  30, 1989  to  the  date  of 
transfer,  into  the  subaccount 
denominated  "Crude  Tracking-States," 
Number  999DOE003W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $96,516,452.35 
of  the  fimds  obtained  pursuant  to 
paragraph  (3)  above,  plus  interest  which 
accrues  from  June  30k  1989  to  the  date  of 
transfer,  into  the  subaccount 
denominated  "Crude  Tracking-Federal," 
Number  g99DOE002W. 

(6)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  $48,258,226.17 
of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  plus  interest  which 
accrues  from  June  30^  1989  to  the  date  of 
transfer,  into  the  subaccount 
denominated  "Crude  Tracking- 
Claimants  2,"  Number  9g9DOE008Z. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 

Date:  July  25. 1989. 
[PR  Doc.  89-17809  Filed  7-28-89;  8:45  am] 

BIUJNO  CODE  M5(H)1-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-828-OR] 

Texas;  Amendment  to  a  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-828-DR],  dated  May  19, 
1989,  and  related  determinations. 
dated:  July  24, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Neva  K.  Elliott,  Disaster  Assistance 
Programs,  Federal  ^ergency 
Management  Agency,  Washington,  DC 
20472;  (202)  646-3614. 

Notice:  The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  May  19, 
1989,  is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  May  19. 1989: 


The  counties  of  Blanco,  Burnet  Comanche, 
Lamar,  Mason,  Red  River,  and  Somervell  for 
Individual  Assistance  and  Public  Assistance. 

The  counties  of  Anderson,  Archer,  Baylor, 
Cherokee,  Clay,  Coryell,  Denton,  Gregg,  jack, 
Jefferson,  Leon,  Limestone,  McCulloch, 
Panola,  San  Jacinto.  Shelby.  Titus.  Van 
Zandt  Walker,  and  Young  for  Public 
Assistance.  (Individual  Assistance  has 
previously  been  designated  for  these 
counties.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Grant  C.  Peterson, 

Associate  Director,  State  aad  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

[FR  Doc.  89-17792  Filed  7-38-89;  8:45  am] 

BILUNG  CODE  671S-02-M 


[FEMA-836-OR] 

Texas;  Amendment  to  •  Major  Disaster 
Declaration 

agency:  Federal  Emergency 
Management  Agency,    i 
action:  Notice.  I 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Texas  (FEMA-836-DR),  dated  July  18, 
1989,  and  related  determinations. 
dated:  July  25, 1989.      | 
FOR  FURTHER  INFORMATION  CONTACR 
Neva  K.  Elliott  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472;  (202)  646-3614. 

Notice:  "The  notice  of  a  major  disaster 
for  the  State  of  Texas,  dated  July  18, 
1989,  is  hereby  amended  to  add  the 
Public  Assistance  program  and  amend 
the  county  designations  as  follows: 

The  counties  of  Hardin,  Jasper,  Liberty. 
Newton,  and  Tyler  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Grant  C.  Peterson, 

State  and  Local  Programs  and  Support, 
Federal  Emergency  Management  Agency. 
[FR  Doc.  89-17793  Filed  7-28-89;  8:45  am] 

BILUNG  CODE  671»-02-M 


Fee  Charge  System  for  Flood 
Insurance  Stuidy  Back-tip  Data 

agency:  Federal  Emergency 
Management  Agency. 
action:  Notice  of  intent 

SUMMARY:  This  notice  df  intent  advises 
that  the  Federal  Insurance 
Administration  intends  to  implement  a 
fee  charge  system  for  retrieval, 
reproduction  and  distribution  of 
technical  and  administtative  support 
data  retained  within  the  engineering 
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study  data  package  (EStH*)  when  this 
data  is  distributed  upon  request  to  all 
entities  not  directly  involved  in  the 
Flood  Insm^nce  Study  process.  Tliis 
program  will  begin  on  October  15. 1989, 
and  contributes  to  the  self-support  of  the 
National  Flood  Insurance  Program. 
date:  Comments  must  be  received  on  or 
before  August  30, 1989. 
ADDRESS:  Comments  should  be  mailed 
to  the  Rules  Docket  Clerk,  Office  of 
General  Counsel  Federal  Emergency 
Management  Agency,  Room  840,  500  C 
Street  SW..  Washington,  CXI  20472. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  R.  Mrazik.  Assistant 
Administrator,  Office  of  Risk 
Assessment  Federal  Insurance 
Administration,  500  C  Street  SW., 
Washington,  DC  20472.  Telephone  (202] 
646-2766. 
8UPM£MENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP)  was  enacted  in  1968  to  make 
flood  insurance  available  in 
participating  communities  ttiroughout 
the  nation.  Hood  Insurance  Studies 
establishing  special  flood  hazard  areas, 
risk  zones,  floodways  and  base  flood 
elevations  for  individual  flood-prone 
.  communities  have  been  prepared  by  the 
Federal  Insurance  Administration  (FIA). 
After  the  Flood  Insurance  Study  is 
published  the  technical  and 
administrative  support  data  developed 
during  the  conduct  of  the  study  is 
microfilmed  and  stored  for  future 
reference  within  an  Engineering  Study 
Data  Package  (ESDP).  Microfilm  copies 
of  this  data  are  also  routinely  provided 
to  the  designated  NFIP  State 
Coordinating  Agencies  and  appropriate 
District  Offices  of  the  U.S.  Army  Corps 
of  Engineers  at  that  time.  The  data  is 
frequently  utilized  by  FEMA  and  its 
Flood  Insurance  Study  and  technical 
evaluation  contractors.  It  is  less 
frequently  requested  by  other  Federal, 
state  and  local  government  agencies  and 
private  engineering  and  consulting  firms, 
real  estate  developers  and  individuals. 

Since  1961,  the  Federal  Insurance 
Administration  has  made  the  data 
available  free  of  charge  to  all 
requestors.  As  the  program  has  grown 
and  matured,  the  costs  associated  with 
retrieving,  reproducing,  and  distributing 
the  data  have  increased.  Also,  the 
number  of  non-FEMA  related  data 
requests  is  steadily  growing  so  that  it 
now  costs  the  Federal  Insurance 
Administration  approximately  $100,000 
annually  to  provide  this  service  to 
outside  requestors. 

The  Federal  Insurance  Administration 
has  decided  to  Implement  measures  to 
recover  the  costs  eseodated  with 
providing  this  service.  It  is  propoeed  to 


assess  an  ESDP  user  fee  charge  effective 
October  15. 1989  to  those  oiganizations 
and  individuals  not  directly  involved  in 
the  Flood  Insurance  Study  process. 
Under  this  proposal,  all  entities  except 
FLA's  Flood  Insurance  Study 
contractors,  technical  evaluation 
contractors  and  Federal  agencies 
primarily  involved  in  flood  studies 
would  be  charged  for  data  requests. 
These  Federal  agencies  are  the  U.S. 
Army  Corps  of  Engineers,  U.S. 
Department  of  the  Interior,  U.S. 
Dei>artment  of  Agriculture,  National 
Oceanographic  and  Atmospheric 
Administration,  Tennessee  Valley 
Authority,  and  United  States  Geological 
Survey.  The  NFIP  State  Coordinating 
Agencies  and  District  Offices  of  the 
Corps  of  Engineers  will  continue  to 
rountinely  receive  free  microfilm  copies 
of  the  ESDP  information  as  it  is 
produced.  One  copy  of  any  technical 
support  information  requested  by  a 
community  during  the  statutory  90-day 
appeal  period  for  their  flood  insurance 
study  will  also  be  provided  free  of 
charge. 

The  fee  charge  operation  will  also 
provide  enhanced  services  such  as 
pap>er  and  computer  disk  copies  of  data. 
Currently,  data  is  transmitted  to 
requestors  n  microfilm  or  hardcopy 
form  only. 

The  propoeed  fee  will  be  based  on 
recovery  of  the  actual  costs  incurred  by 
FIA  for  the  labor  and  material  consumed 
in  retrieving,  reproducing,  and 
distributing  the  data  to  the  requestor  as 
well  as  a  prorated  share  of  the 
additional  management,  administrative, 
and  operating  expenses  associated  with 
the  data  retrieval  and  fee  charge 
operation. 

Although  the  cost  of  individual 
requests  will  vary  depending  upon  the 
volume  and  medium  of  the  data  to  be 
reproduced  and  distributed  as  well  as 
the  complexity  of  researching  and 
retrieving  that  data,  the  cost  of  the 
average  request,  based  on  a  recent 
sample  of  data  requests,  should  be 
approximately  $100-$150.  All  requests 
must  be  submitted  in  writing  and  the 
requestor  will  be  notified  of  the  total 
charge  prior  to  incurring  any  financial 
obligation. 

Fee  payments  will  be  required  in 
advance  of  the  shipment  of  data.  The 
proposed  method  of  payment  is 
prepajmient  by  check  or  money  order 
made  payable  to  the  National  Flood 
Insurance  Program.  The  requestor  will 
receive  a  receipt  for  their  records  or 
billing  purposes. 

The  fees  collected  by  the  fee-charge 
operation  will  be  deposited  to  the 
National  Flood  Insurance  Fund  because 


it  is  the  source  of  fundlqg  nSKzed  to 
provide  these  sei  vices. 

Anyone  who  has  an  interest  in  the 
ESDP  mer  fee  charge  ejrstem  should 
provide  their  comments  in  accordance 
wiA  the  date  and  address  listed  above. 
Harold  T.  Doiyee. 
Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  89-17791  Filed  7-2&-88;  8:45  am] 
BtUMQ  cooc  Bn»-o»-a 


FEDERAL  MARITME  COMMISSION 
AgreematH^s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Renter  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  fi  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010644-003. 

Title:  City  of  I^os  Angeles  Terminal 
Agreement 

Parties:  City  of  Los  Angeles.  Indies 
Terminal  Company. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  (Agreement  Na  244- 
010644),  which  expires  on  July  31. 1989, 
to  provide  a  holdover  period  until 
October  31. 1989.  The  compensation 
provisions  of  the  basic  agreement  will 
continue  during  the  holdover  period. 

Agreement  No.:  224-010828-004. 

Title:  City  of  Los  Angeles  Terminal 
Agreement 

Parties:  City  of  Los  Angeles,  Overseas 
Shipping  Company,  Inc.  (Tenant). 

Synopsis:  The  Agreement  provides  for 
its  termination  effective  July  21, 1969. 

Agreement  No.:  224-200268. 

Title:  City  of  Los  Angeles  Terminal 
Agreement. 

Parties:  City  of  Los  Angeles, 
Stevedoring  Services  of  America  (SSA). 

Synopsis:  The  Agreement  provides 
SSA  writh  the  non-exclusive  ten-year 
assignment  of  approximately  101  acres 
including  5,650  feet  of  wharf  at  Bertiis 
215-225  in  the  Port  of  Los  Ang^jlcs.  SSA 
will  use  the  premises  for  the  docking 
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and  mooring  of  vessels  and  for  the 
assembling,  distributing,  loading  and 
unloading  of  cargo  on  or  from  such 
vessels  over,  through  and  upon  such 
premises.  The  Agreement  provides  for 
revenue  sharing  with  a  minimum  annual 
guarantee  and  revenue  sharing 
breakpoints  that  vary  during  Oie  first 
five  years  of  the  Agreement. 

Agreement  No.:  224-010954-003. 

Title:  Georgia  Ports  Authority 
Terminal  Agreement. 

Parties:  Georgia  Ports  Authority, 
Mitsui  O.S.K.  Lbies.  Ltd.,  Nippon  Yusen 
Kaisha,  Nippon  Liner  Systems,  Ltd. 

Synopsis:  The  Agreement  extends  the 
term  of  the  basic  agreement  (Agreement 
No.  224-010954)  from  luly  1, 1989 
through  September  30, 1989.  It  also 
makes  adjustments  to  the  Wharfage  and 
Equipment  Incentive  Rates.  All  other 
terms  and  conditions  of  the  basic 
agreement  will  remain  unchanged. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

Dated:  July  25. 1989. 

[FR  Doc.  89-17745  Filed  7-28-89;  8:45  am] 

BIU.MQ  CODE  STSO-OI-M 


Agre«m«nt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-006190-054. 

Title:  United  States  Atlantic/ 
Venezuela  Freight  Association  d/b/a 
United  States  Atlantic/Venezuela 
Freight  Association. 

Parties:  Consorcio  Naviero  de 
Occidente,  C.A.,  King  Ocean  Service  de 
Venezuela,  S.A.,  Venezuelan  Container 
Service,  Maritima  Aragua,  S.A., 
American  Transport  I^es,  Ino, 


Companhia  Anonima  Venezolana  De 
Navegacion. 

Synopsis:  The  proposed  modification 
would:  (1)  Include  rates  on  excepted 
commodities;  (2)  provide  for  space 
chartering  and  rationalization  of  service; 
(3)  include  service  contracts  covering 
excepted  commodities;  and  (4)  restate 
the  Agreement. 

Agreement  No.:  202-010390-020. 

Title:  United  States  Atlantic  &  Gulf/ 
Ecuador  Freight  Association. 

Parties:  Crowley  Caribbean 
Transport,  Inc.,  Lykes  Bros.  Steamship 
Co..  Inc..  Naviera  Del  Pacifico  C.A., 
Transportes  NavieroB  Equatorianos. 

Synopsis:  The  proposed  modification 
would  clarify  that  no  party  may 
transport  cargo  in  the  Conference  trade 
at  rates  other  then  those  specified  in  the 
Conference  tariff. 

Agreement  No.:  202-010987-009. 

Title:  United  States/Central  America 
Liner  Association. 

Parties:  Crowley  Caribbean 
Transport,  Inc.,  Sea-Land  Service,  Inc., 
Seaboard  Marine  Ltd.,  Crowley  Trailer 
Marine  Transport,  Corp. 

Synopsis:  The  proposed  modification 
would  provide  for  rationalization  of 
service,  prohibit  independent  action  on 
loyalty  contracts,  and  restate  the 
Agreement. 

Agreement  No.:  202-011231-003. 

Title:  United  States  Gulf/Venezuela 
Steamship  Conference  d/b/a  United 
States  Gulf/Venezuela  Freight 
Association. 

Parties:  American  Transport  Lines, 
Inc.,  Companhia  Anonima  Venezolana 
De  Navegacion,  Maritima  Aragua,  S.A. 

Synopsis:  The  proposed  modification 
would:  (1]  Include  rates  on  excepted 
commodities;  (2]  provide  for  space 
chartering  and  rationalization  of  service; 
(3}  include  service  contracts  covering 
excepted  commodities;  and  (4]  restate 
the  Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

foseph  C.  Polking, 

Secretary. 

Dated:  July  25, 1989. 
[FR  Doc.  89-17711  Filed  7-28-89;  8:45  am] 

WLUNQ  COOE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  I 

Health  Care  Hnanang  Administration 

[HSQ-172-FNC1 


action:  Final  notice  with  comment 
period. 

summary:  This  notice  announces  the 
redesignation  of  an  area  consisting  of 
the  State  of  Hawaii  and  the  territories  of 
American  Samoa,  Guam  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  as  a  single  Utilization  and 
Quality  Control  Peer  Review 
Organization  (PRO)  review  area. 
Presently,  the  State  of  Hawaii  comprises 
one  review  area  and  the  listed  territories 
another  review  drea.  This  change  will 
enhance  the  efficiency  and  effectiveness 
of  the  administration  of  PRO  activities. 

DATE:  The  PRO  area  redesignation  in 
this  final  notice  is  effective  on 
September  29, 1989.  However,  we  will 
consider  public  comments  on  the  PRO 
area  designation.  Comments  must  be 
mailed  or  delivered  to  the  appropriate 
address,  as  provided  below,  and  must 
be  received  by  5:00  p.m.  on  September 
29, 1989. 


Medicare  Program;  Peer  Review 
Organizations;  Area  Designation 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 


address:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  HSQ-172-FNC,  P.O.  Box 
26676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC,  or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  copies  of  comments. 

In  commenting,  please  refer  to  file 
code  HSQ-172-FNC.  Coanments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
beginning  approximately  three  weeks 
after  publication  of  this  document,  in 
Room  309-G  of  the  Department's  offices 
at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (phone:  202-246-7890). 

FOR  FURTHER  INFORMATION,  CONTACT 

Michael  Rappaport.  (301)-€6G-6894. 
SUPPLEMENTARY  INFORMATION: 

I.  Badcground 

1.  Program  Description 

The  Utilization  and  Quality  Control 
Peer  Review  Organization  (PRO) 
program  is  used  to  assure  that  health 
care  services  and  items  for  which 
payment  may  be  made  in  whole  or  part 
under  the  Medicare  program  are 
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medically  necessary,  are  delivered  in 
the  appropriate  setting,  and  are  of  a 
quality  which  meets  professionally 
recognized  standards.  The  PRO  program 
was  established  by  the  Peer  Review 
Improvement  Act  of  1982  (Title  I 
Subtitle  C  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  (TEFRA). 
Pub.  L.  97-248),  which  amended  Subpart 
B  of  Title  XI  of  the  Social  Security  Act 
(the  Act).  The  individual  PROs  may  also 
contract  with  State  agencies  to  provide 
review  of  health  care  services  furnished 
under  the  Medicaid  program,  and  with 
the  Department  of  Defense  to  provide 
review  of  health  care  services  furnished 
under  the  Civilian  Health  and  Medical 
Programs  of  the  Uniformed  Services 
(CHAMPUS).  The  PRO  program  is  based 
on  two  fundamental  concepts  of  health 
care  review:  that  physicians  are  the 
most  appropriate  persons  to  assess  the 
quality  of  medical  care  delivered  by 
physicians;  and  that  local  community- 
based  peer  review  and  local  standard 
setting  are  the  most  effective  means  for 
ensuring  appropriate  utilization  of 
health  resources  and  facilities. 

Section  1153(a)  of  the  Act  requires  the 
Secretary  to  divide  the  United  States 
into  geographic  areas,  designated  as 
PRO  areas,  for  the  purpose  of  entering 
into  contracts  with  entities  to  perform 
the  peer  review  function.  We  do  not 
need  to  issue  regulations  in  order  to 
designate  or  change  PRO  areas  because 
authority  to  designate  or  change  PRO 
areas  is  within  the  broad  statutory 
authority  given  to  the  Secretary  imder 
section  1153  of  the  Act.  However,  we 
believe  that  it  would  be  beneficial  to 
permit  interested  parties  an  opportimity 
to  comment  on  any  redesignations. 
Consequently,  we  are  continuing  our 
previously  established  notice  and 
comment  procedure  to  announce  the 
redesignation  of  a  PRO  area. 

The  current  designation  of  PRO  areas 
was  announced  on  February  27, 1984  (49 
FR  7202).  Each  of  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  and 
the  Virgin  Islands  were  designated  as 
separate  review  areas.  At  the  same  time, 
the  areas  consisting  of  Guam,  American 
Samoa,  the  Northern  Mariana  Islands 
and  the  Trust  Territory  of  the  Pacific 
Islands  were  designated  as  a  single  area 
for  purpose  of  PRO  review. 

2.  Area  Designation  Criteria 

Section  1153(a)(2)  of  the  Act  provides 
the  criteria  that  tfie  Secretary  is  to  use  to 
designate  PRO  review  areas.  They  are: 

•  Each  state  must  generally  be 
designated  as  a  geographic  review  area 
for  PRO  purposes. 

•  The  Secretary  must  establish  local 
or  regional  review  areas  otdy  where  the 
volume  of  review  activity  or  other 


relevant  factors  (as  determined  by  the 
Secretary)  warrant  such  establishment, 
and  the  Secretary  determines  that 
review  activity  can  be  carried  out  with 
equal  or  greater  efficiency  by 
establishing  local  or  regional  areas.  In 
applying  these  requirements,  the 
Secretary  must  take  into  account  the 
number  of  Medicare  and  Medicaid 
hospital  admissions  in  each  State.  Any 
State  having  less  than  80,000  admissions 
annually  must  be  established  as  a  single 
statewide  area. 

•  The  Secretary  may  not  establish  a 
local  or  regional  area  having  fewer  than 
60,000  total  admissions  under  review 
annually  (including,  public  and  private 
pay  patients)  unless  he  or  she 
determines  that  other  relevant  factors 
warrant  otherwise; 

•  No  local  or  regional  review  area 
may  be  designated  that  is  not  a  self- 
contained  medical  service  area  having  a 
full  spectrum  of  medical  services, 
including  services  of  medical  specialists. 

11.  Need  for  Revised  Area  Designation 

Our  proposed  notice  to  estabUsh  the 
original  PRO  review  areas  published  on 
August  15, 1983  (48  FR  36976).  included  a 
recommendation  that  there  be  a  regional 
PRO  review  area  comprised  of  the  State 
of  Hawaii  together  with  Guam, 
American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands.  A 
number  of  commenters  objected  to  this 
proposed  regional  PRO  review  area 
based  on  their  view  that,  under  the  PRO 
program,  the  administration  of  such  a 
large  geographic  area  would  not  be  cost 
effective.  After  evaluation  of  these 
concerns  in  the  final  notice  published 
February  27, 1984  (49  FR  7209),  we 
designated  the  State  of  Hawaii  as  a  PRO 
review  area.  The  areas  consisting  of 
Guam,  American  Samoa,  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands  were  establish  as 
another  PRO  review  area. 

Since  we  established  the  PRO  area 
consisting  of  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  the 
Trust  Territory  of  the  Pacific  Island  as  a 
single  PRO  review  area,  we  have  found 
it  difficult  to  administer  a  contract  with 
a  local  peer  review  organization.  The 
statute  imposes  restrictions  (relative  to 
physician  membership  and  the 
availability  of  physician  reviewers)  on 
the  types  of  organizations  eligible  to 
contract  as  PROs.  In  this  review  area,  no 
eligible  local  organization  has  expressed 
an  interest  in  competing  for  the  PRO 
contract,  in  response  to  our  request  for 
bids  from  local  organizations  for  the 
contract  award.  Consequendy,  since 
1984  the  PRO  contract  for  this  review 
area  has  been  awarded  to  the  Hawaii 
PRO.  separately  and  distinct  from  its 


contract  to  conduct  review  operations  in 
Hawaii. 

Our  experience  indicates  that  the 
previous  comments  concerning  the 
economic  inefficiency  of  administering 
the  large  geographic  area  of  the 
combined  Hawaii  and  Pacific  areas  are 
no  longer  valid.  In  addition,  since  the 
Hawaii  based  PRO  has  been  responsible 
for  the  Medicare  peer  review  in 
American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands  for  a 
substantial  period  of  time,  we  feel  the 
designation  of  these  review  areas  into  a 
single  review  area  would  not 
compromise  the  working  relationship 
that  has  developed.  Because  the  patient 
population  in  all  of  the  affected  areas  is 
small,  combining  the  areas  also  adds  to 
efficient  and  effective  program 
operations.  The  size  of  the  resulting 
review  data  base  will  enhance 
meaningful  demographic  and  statistical 
analysis.  Furthermore,  PRO  surveillance 
of  potential  quality  of  care  concerns 
based  on  this  increased  data  base 
should  improve.  We  beUeve  combining 
these  two  areas  into  a  single,  more 
efficient  PRO  area  will  not  dimish 
current  recognition  of  the  unique 
characteristics  of  the  beneficiary 
population  and  local  medical  practice. 

m.  Revised  PRO  Area 

It  is  our  intention  that  the  area 
composed  of  the  State  of  Hawaii.  Guam, 
American  Samoa  and  the 
Conunonwealth  of  the  Northern  Mariana 
Islands  be  a  single  designated  PRO 
review  area.  (The  trusteeship  of  the 
areas  previously  known  as  Uie  Trust 
Territory  of  the  Pacific  Islands  and 
mentioned  in  previous  notices  has  been 
dissolved  by  Congress.  The  remaining 
districts  are  not  eligible  for  service 
under  Title  XVffl  or  Title  XIX, 
Therefore,  no  PRO  review  area 
designation  is  necessary  for  these 
geographic  areas.) 

This  change  is  necessary  because  past 
experience  shows  there  have  been  no 
qualified  local  organizations  to  place 
bids  for  the  PRO  contract  in  the  existing 
review  area.  Maintaining  the  current 
designation  of  separate  review  areas 
requires  the  administration  of  two 
separate  contracts  with  the  same 
organization,  an  administrative  burden 
to  the  Government  and  to  the  PRO 
contractor.  Virtually  all  medical  care 
subject  to  review  in  the  Pacific  area, 
except  for  the  State  of  Hawaii,  is 
furnished  by  the  Govenmient  and  no 
other  reviewers  are  available  in  the  area 
who  can  conduct  review  with  complete 
independence  and  objectivity.  We  feel 
that  consolidating  the  areas  into  one 
designated  PRO  review  area  will 
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enhance  the  efficiency  and  effectiveness 
of  the  FIIO  programs. 

IV.  ReepooM  to  CuuiinMita 

Because  of  the  large  number  of  pieces 
of  correspondence  we  normally  receive 
on  a  with  opportunity  for  public 
comment,  notice  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  contained  in  correspondence 
that  we  receive  by  the  date  specified  in 
the  "DATC"  section  of  this  preamble,  and 
will  respond  to  the  comments  in  the 
preamble  of  a  revised  final  notice  if  we 
find  it  necessary  to  issue  a  revised 
notice. 

V.  Ragulatory  Impact  Statemant 
A.  Executive  Order  12291 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any 
notice  that  meets  one  of  the  E.O.  criteria 
for  a  "major  rule";  that  is,  that  would  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  final  notice  with  a  comment 
period  combines  Hawaii,  with  American 
Samoa,  Guam  and  the  Conmionwealth 
of  the  Northern  Mariana  Islands  as  a 
single  area  for  purposes  of  PRO  review. 

As  stated  earlier  in  this  notice,  the 
rationale  for  the  change  in  the  review 
area  designation  is  that  there  are  no 
known  qualified  local  organizations  who 
have  placed  a  bid  for  the  PRO  contract 
in  the  area  of  American  Samoa.  Guam 
and  the  Commonwealth  of  .the  Northern 
Mariana  Islands  area.  Each  PRO 
contract  for  this  area  has  been  awarded 
to  the  Hawaii  PRO  as  a  separate  and 
distinct  contract  firom  the  one  that 
implements  its  operations  ia  Hawaii.  To 
maintain  the  current  designation  of  the 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  area  as  a  separate  review  area 
presents  an  administrative  burden  to  the 
Government  and  the  PRO  contractor. 
Combining  the  areas  presents 
programmatic  advantages  which  wiU 
residt  in  savings  to  the  contractor. 
Although  we  have  no  way  of 
determining  the  magnitude  of  any  effect 
of  this  notice  in  advance,  we  believe 


there  will  be  a  cost  savings  because  the 
contractor  would  be  required  to  submit 
only  a  single  bid  for  the  entire  area. 

Under  this  redesignation,  combining 
these  two  review  areas  into  a  single, 
more  efficient  PRO  area,  we  will 
continue  to  recognize  the  unique 
characteristics  of  the  beneficiary 
population  and  local  medical  practice. 
We  beUeve  the  efficiency  and 
effectiveness  of  the  review  programs 
will  be  enhanced  and  the  affected 
beneficiaries  will  benefit  from  the 
resultant  program  improvements. 

This  final  notice  does  not  meet  the 
$100  million  criterion  nor  do  we  beUeve 
that  it  meets  the  other  E.0. 12291 
criteria.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexiblity  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  tirough  612)  unless 
the  Secretary  certifies  that  a  notice  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
PRO  contractors  are  treated  as  small 
entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  notice 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  with 
fewer  than  50  beds  located  outside  of  a 
Metropolitan  Statistical  Area. 

Because  there  will  be  no  changes  to 
the  character  of  me<fical  review  services 
currently  being  provided  in  the  affected 
areas,  there  will  be  no  adverse  effect  on 
either  the  beneficiaries  or  the  health 
care  providers.  By  easing  the 
administrative  burdtn  on  the  designated 
PRO  contractor,  we  believe  the 
contractor's  efficiency  and  effectiveness 
will  be  enhanced. 

For  the  reasons  cited  above,  we  are 
not  preparing  a  regulatory  flexibility 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  a  significant  economic  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals. 

(Sec.  1153  of  the  Social  Security  Act  (42 
U.S.C.  1320C-Z]  Catalog  of  Federal  Domestic 
Assistance  Program  No.  13.773,  Medicare- 
Hospital  Insurance] 


Dated:  June  27, 1989. 
Louis  B.  Hays, 
Acting  Adminiatrator,  Health  Care  Financing 
Administration. 

[PR  Doc  89-17732  Filed  7-21-68;  8:45  am) 
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Put>Uc  Health  Service 

Cooperative  Agreement  to  Support 
Healthy  Cities  and  Implementation  of 
the  Year  2000  National  Health 
Objectives  for  Special  Populations 

The  Office  of  Disease  Prevention  and 
Health  Promotion  announce  the 
availability  of  funds  for  Fiscal  Year  1989 
for  cooperative  agreements  to  advance 
city-based  health  promotion  and  to 
promote  implementation  of  the  year  2000 
national  health  objectives  for  blacks  and 
Native  Americans. 

The  Office  of  Disease  Prevention  and 
Health  Promotion  (ODPHP)  was 
established  by  Pub.  L  94-317,  the 
National  Consumer  Health  Information 
and  Health  Promotion  Act  of  1976,  and 
fimctions  under  the  provisions  of  Title 
XVn  of  the  Public  Health  Service  Act  as 
amended.  Located  in  the  Office  of  the 
Assistant  Secretary  for  Health,  within  ^ 
the  Department  of  Health  and  Himian 
Services,  the  mission  of  ODPHP  is  to 
provide  leadership  for  disease 
prevention  and  health  promotion.  The 
Office  formulates  national  health  goals 
and  objectives;  coordinates  Department 
of  Health  and  Human  Services  (DHHS) 
activities  in  disease  prevention,  health 
promotion,  preventive  health  services, 
and  health  information  and  education; 
and  stimulates  public  and  private 
programs  to  improve  the  health  of  the 
Nation.  ODPHP  is  organized  around  four 
areas:  prevention  policy,  clinical 
preventive  services,  nutrition  poUcy,  and 
health  communications.! 

Background 

At  the  turn  of  the  century,  infectious 
diseases  were  the  leading  killers  in  the 
United  States.  Now,  nearly  half  of  all 
disease  and  premature  death  can  be 
traced  to  lifestyle  factors  such  as 
smoking,  improper  diet,  and  lack  of 
exercise.  Identifying  the  behaviors, 
practices,  and  habits  that  enhance  or 
threaten  health,  and  encouraging  the 
adoption  of  healthy  behaviors,  has  great 
potential  for  preventing  disease  and 
disabihty. 

Improvements  in  the  health  status  of 
Americans  over  the  past  decade  can  be 
attributed,  in  part,  to  the  national 
commitment  to  health  promotion  first 
described  in  Healthy  People:  The 
Surgeon  GeneraPs  Report  on  Health 
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Promotion  and  Disease  Prevention, 
which  presented  health  goals  for  the  five 
major  life  stages,  infancy  through  old 
age.  A  national  plan  for  achieving  the 
goals  was  developed  by  the  Public 
Health  Service,  containing  226 
measurable  prevention  objectives  to  be 
achieved  by  1990.  The  plan,  titled 
Promoting  Health /Preventing  Disease: 
Objectives  for  the  Nation  was  pubUshed 
in  1960.  The  so-called  1990  objectives, 
addressing  15  priority  areas,  can  be 
divided  into  three  broad  categories: 
health  promotion;  health  protection;  and 
personal  preventive  services.  For 
example,  the  five  priority  areas  imder 
"health  promotion"  are:  smoking  and 
health;  misuse  of  alcohol  and  drugs; 
nutrition;  physical  fitness  and  exercise; 
and  control  of  stress  and  violent 
behavior. 

The  sustained  emphasis  on  health 
information  and  health  promotion 
needed  to  meet  the  1990  objectives  is 
being  achieved  in  a  variety  of  ways — 
education,  research,  and  public 
information  dissemination — and 
involves  a  partnership  of  Federal.  State, 
local,  voluntary,  and  private  sector 
participants.  ODPHP  has  worked  over 
the  past  decade  to  extend  the  reach  of 
health  promotion  and  disease 
prevention  programs  through 
cooperative  agreements  with  national 
organizations  with  local  chapters, 
affiliates,  or  members.  Cooperative 
agreements  are  granted  as  part  of  the 
National  Health  Promotion  Program,  as 
described  in  the  Catalog  of  Federal 
Domestic  Assistance. 

FY  1989  Priorities 

To  expand  health  promotion  and 
disease  prevention  programs,  ODPHP 
fosters  partnerships  with  the  private 
sector.  To  this  end.  ODPHP  intends  to 
establish  cooperative  agreements  with 
national  membership  organizations  for 
two  initiatives:  (1)  Expanding  city-based 
health  promotion  and  (2)  developing 
health  promotion  programs  for  blacks 
and  Native  Americans  based  on  the 
year  2000  national  health  objectivp*-.  An 
announcement  issued  by  ODPHP  in 
February  1989.  sought  proposals  for 
health  promotion  programs  based  on  the 
year  2000  objectives  from  national 
membership  oiganizations  representing 
Hispanics,  Asian  Americans/Pacific 
Islanders,  blacks,  people  with 
disabilities,  children  in  schools, 
adolescents,  older  people,  worksites, 
and  clinical  settings.  Competition  under 
Initiative  2  of  this  announcement  is 
being  reopened  for  national  membership 
organizations  representing  either  blacks 
or  Native  Americans. 


Eligibility  Requirements 

These  Cooperative  Agreements  are 
Umited  to  national  membership 
organizations,  due  to  limitations  on 
availability  of  funds  and  as  a  function  of 
the  kinds  of  public-private 
collaborations  that  the  initiatives  entail. 
Requests  to  Congress  for  funds  for  the 
National  Health  Promotion  Program 
have  specified  this  limitation  of 
applicant  eligibility.  Further,  ODPHP  has 
historically  faciUtated  Pubhc  Health 
Service  work  with  national  membership 
organizations  to  implement  national 
health  promotion  and  disease 
prevention  programs  and  policies. 

Competition  for  Initiative  II,  Targeting 
Special  Populations  for  Health 
Promotion  and  Disease  Prevention,  is 
further  limited  to  organizations  that 
represent  either  Native  Americans  or 
blacks.  These  two  cooperative 
agreements  are  part  of  a  larger  ODPHP 
initiative  to  promote  implementation  of 
the  year  2000  national  health  objectives 
among  special  populations  (including 
Hispanics.  Asian  Americans, 
adolescents,  older  people,  and  people 
with  disabilities]  and  at  particular  sites 
(including  worksites,  clinical  settings, 
and  schools],  through  cooperative 
agreements  awarded  to  national 
membership  organizations  in  June  1989. 
As  representatives  of  particular  groups, 
membership  organizations  are  in  a 
unique  position  to  identify  the  most 
appropriate  and  effective  ways  of 
reaching  members  of  special  population 
groups  with  health  promotion  programs. 

To  be  eligible  to  participate  in  these 
cooperative  agreements,  an  organization 
must  meet  all  of  the  following 
-  requirements: 

•  Be  a  national,  private,  nonprofit 
organization; 

•  Have  a  national  membership,  state/ 
local  chapters,  and/or  other  well- 
defined  membership  structure; 

•  Demonstrate  an  understanding  of 
the  current  and  potential  role  of  the 
membership  in  health  promotion  and 
disease  prevention; 

•  Have  in  place  a  variety  of  ways  to 
inform  members  and  other  interested 
groups  about  how  to  become  involved  in 
meeting  the  purposes  of  the  cooperative 
agreement;  and 

•  Demonstrate  top  level  support 
within  the  organization  for  the  project 
and,  where  appropriate,  demonstrate 
similar  support  from  the  membership. 

For  purposes  of  this  announcement 
national  membership  organizations  are 
defined  as  organizations  with  individual 
or  institutional  members  in  a  majority  of 
the  States  or  in  a  sufficient  number  of 
States  to  reach  a  majority  of  the  special 
population  or  site.  "Members"  must 


voluntarily  and  expressly  associate 
themselves  with  the  organization  as 
through  payment  of  a  membership  fee  or 
other  declaration  of  association  (i.e.. 
request  and  receipt  of  a  membership 
card  or  certificate  of  membership). 

Period  of  Performance 

If  funds  are  available  and  if 
performance  is  satisfactory,  the 
cooperative  agreements  will  be  awarded 
for  project  periods  of  three  years.  To 
obtain  funding  after  the  initial  budget 
period,  continuation  applications  and 
approvals  will  be  required  for  each 
subsequent  12-month  period. 
Continuation  applications  will  not  be 
subject  to  competitive  review  but  will  be 
subject  to  review  for  satisfactory 
progress  and  availability  of  funds. 

Terms  and  Conditions 

Monies  allocated  for  cooperative 
agreements  are  not  intended  to  cover  all 
of  the  costs  that  will  be  incurred  in  the 
process  of  completing  the  projects. 
Applicants  should  demonstrate  a 
conunitment  of  financial  or  in-kind 
resources  to  support  proposed  projects. 
Organizations  may  use  awarded  funds 
to  support  salaries  of  individuals 
assigned  to  the  project.  However,  due  to 
the  modest  support  offered  through  the 
cooperative  agreements,  appUcants  are 
urged  to  restrict  funding  of  salaries  to 
approximately  30  percent  of  the 
awarded  funds  to  insure  that  sufficient 
resources  remain  to  accomplish  the 
purpose  of  the  project  Federal  funds 
offered  through  this  annoimcement  may 
be  used  to  develop  or  purchase  project 
materials,  directly  related  project 
activities,  and  project-related  travel. 

In  proposed  budgets,  applicants 
should  earmark  funds  for  their  project 
director  to  participate  in  up  to  two  two- 
day  meetings  in  Washington,  DC,  in 
each  project  year.  The  ptupose  of  the 
meetings  will  be  to  consult  with  ODPHP 
and  coordinate  with  other  cooperative 
organizations,  as  appropriate. 

ODPHP  Involvement 

ODPHP  will: 

1.  Provide  a  significant  portion  of  the 
time  of  a  professional  staff  person  to 
work  with  award  recipients. 

2.  Disseminate  materials  and 
information  generated  by  the 
cooperative  agreement  that  are  of 
interest  beyond  the  organization's  own 
membership  through  the  ODPHP 
National  Health  Information  Center. 

3.  Help  locate  and  make  available 
appropriate  information  and  technical 
assistance  from  other  government 
sources. 
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4.  Provide  liaison  %vith  other 
government  agencies  as  appropriate. 

5.  Work  directly  with  each  recipient  to 
develop  effective  marketing, 
information,  and  other  materials, 
through  critical  review  of  all  work 
products  and  assistance  with  any 
necessary  substantive  changes. 

AppIicatioD  Process 

1.  All  applications  must  be  submitted 
with  a  signed  copy  of  PHS  Form  5161. 
with  the  required  information  filled  in 
appropriately.  The  required  application 
form  with  instructioas  will  be  mailed  to 
potential  applicants  who  make 
telephone  requests  to  Ms.  Loretta  Logan 
at  (202]  472-5583  or  write  to  her  at 
ODPHP/PHS,  Department  of  Health  and 
Human  Services,  Switzer  2132. 330  C 
Street,  SW,  Washmgton,  DC  20201.  For 
further  programmatic  information  or 
clarification,  contact  Ashley  Files  (202] 
472-5583. 

2.  AH  applications  must  be  either 
received  or  postmarked  on  or  before  5:00 
p.m.  on  August  28. 1989.  Apphcations 
postmarked  but  not  received  by  August 
28, 1989,  will  be  eligible  only  if  they  are 
received  in  time  for  orderly  processing 
and  review. 

3.  Application  packages  should  be 
mailed  or  delivered  to:  Ms.  Loretta 
Logan.  Office  of  Disease  Prevention  and 
Health  Promotion/PHS/DHHS,  2132 
Switzer  Building,  330  C  Street,  SW. 
Washington.  DC  20201. 

4.  Applications  must  be  typed  on  one 
side  of  Uie  page  only. 

5.  The  original  and  two  copies  of  each 
application,  with  attachments  and 
documents,  must  be  submitted. 

6.  Applications  for  projects  that  are 
national  in  scope  for  which  the 
Department  has  no  funding  discretion  to 
approve  specific  sites  or  projects,  such 
as  this  program,  are  excluded  from 
coverage  under  Executive  Order  12372. 
This  program  is  incorrectly  listed  as 
covered  under  Executive  Order  12372  in 
the  1989  CAtalog  of  Federal  Domestic 
Assistance. 

Application  Requirements 

Applications  must  include  the 
following  information: 

1.  A  description  of  the  organization 
and  its  membership,  documentation  that 
it  meets  all  the  eligibility  requirements, 
and  examples  of  the  oisanization's 
activitiea  substantiating  its  ability  to 
undertake  the  proposed  project 

2.  Measurable  goals  and  objectives  for 
the  full  term  of  the  cooperative 
agreonent 

3.  A  descritpion  of  how  the  jwoject 
will  contribute  to  the  PubUc  Health 
Service's  efforts  to  promote  health. 


prevent  disease,  and  improve  quality  of 
life. 

4.  A  detailed  list  of  the  tasks  that  will 
be  undertaken  in  the  first  budget  period 
and  the  outcomes  expected  at  the  end  of 
that  period. 

5.  A  detailed  budget  for  the  first 
budget  period. 

6.  A  brief  list  of  the  tasks  that  will  be 
imdertaken  in  each  of  the  remaining 
budget  periods,  as  appropriate,  and  how 
they  will  contribute  the  project's  goals 
and  objectives. 

7.  A  timetable  for  each  budget  period 
of  the  project. 

8.  An  evaluation  plan  that  will  show 
how  the  impact  of  the  proposed  project 
will  be  measured,  if  feasible,  or  the 
effectiveness  of  the  process  in  meeting 
project  goals  and  objectives. 

9.  The  background  and  qualifications 
of  the  individual(s)  who  will  manage 
and  staff  the  project  If  the  individual(s] 
is  not  now  known,  provide  a  list  of  the 
quaUfications  that  will  be  sought. 

10.  If  it  is  anticipaited  that  any  portion 
of  the  program  will  be  subcontracted  for 
year  one,  information  about  the  role  the 
subcontractors  will  play  and  their 
qualifications.  If  the  applicant  expects  to 
subcontract  any  portion  of  the  project 
during  the  reminding  years,  a 
description  of  the  role  the 
subcontractors  will  play  and  their 
quaUfications  should  be  included. 

11.  If  organizations  are  working 
together  on  a  proposal,  information 
about  the  role  each  will  play,  along  with 
complete  eligibiUty  information.  Specify 
leadership  responsibility  and  project 
management  structure. 

12.  Further  information  given  as 
"Special  Apphcation  Requirements"  in 
each  of  the  initiative  summaries  below. 

Review  and  Selection  Process 

Applications  will  be  screened  by 
ODPHP  upon  receipt  to  assure  that  all 
eligibiUty  requirements  have  been  met 
Applications  meeting  these 
requirements  will  be  reviewed  by  a 
Federal  panel  of  reriewers  using  the 
criteria  outlined  below.  The  results  of 
this  review  will  be  recommended  to  the 
Director  of  ODPHP  for  FY  1989 
cooperative  agreement  awards.  ODPHP 
intends  to  make  awards  in  September 
1988. 


Evaluation  Criteria 

1.  Understanding  the  Project— 20 

Understanding  of  the  issues  that  the 
project  proposes  to  address.  Clarity, 
feasibiUty,  and  practicality  of  the  goals 
and  objectives  of  tke  project  and  the 
plan  to  meet  them. 


2.  Methodology  and  Approach — 30 

Soiuidness,  practicality,  and 
feasibiUty  of  the  technical  approach  to 
the  work,  including  how  the  tasks  are  to 
be  carried  out,  anticipated  problems, 
and  proposed  solutions.  The  potential 
for  the  project  to  make  a  significant 
contribution  to  health  promotion  and 
disease  prevention.  FeasibiUty  and 
appropriateness  of  the  proposed 
evaluation  plan. 

3.  Organizational  Capability— 25 

Conunitment  of  management  and 
members  to  the  project,  as 
demonstrated,  in  part  through 
conunitment  of  financial  or  in-kind 
resources  to  support  proposed  project 
Relevant  experience  of  the  organization 
in  conducting  similar  projects. 
Adequacy  of  project  management  to 
keep  project  on  track  and  on  schedule. 
Demonstrated  ability  to  reach  key 
audiences  with  project 

4.  Project  Direction,  Management,  and 
Staffing— 25 

Management  plan,  advisory  and 
supervisory  structure,  and  quaUfications 
and  relevant  experience  of  proposed 
staff  both  in  the  content  and  execution 
of  proposed  project  Relevant 
experience  could  include,  but  would  not 
be  limited  to.  communications  and 
marketing  of  issues  and  programs  to 
diverse  constituents,  health  promotion 
and  disease  prevention  program 
activities,  and  data  collection  and 
analysis. 

Initiative  1:  Promoting  Healthy  Cities 
($75,000  Each  Budget  Period,  One 
Project]  1 

Purpose  and  Objectivet 

The  Office  of  Disease  Prevention  and 
Health  Promotion  would  like  to  help 
expand  city-based  health  promotion  in 
the  United  States.  U8ii«  the  World 
Health  Organization's  Healthy  Cities 
project  as  a  model.  ODPHP  is  interested 
in  cultivating  city  interest  in  health 
promotion  projects.  Of  particular 
interest  are  projects  that  go  beyond  the 
traditional  health  agencies  to  include 
residents,  local  government  businesses, 
the  school,  and  community  groups  in 
setting  local  health  priorities  and 
making  real  improvements  in  local 
health  status.  A  major  thrust  of  the 
United  States  HealUiy  Cities  activities  is 
to  connect  cities  with  the  information 
and  expertise  they  need  to  mount  health 
promotion  campaigns  and  advance  the 
health  and  well-being  of  their  citizens. 

American  cities  have  access  to  a 
wealth  of  resources,  expertise,  and 
guidance  to  help  them  pursue 
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community-wide  health  improvement. 
The  PubUc  Health  Service,  other  Federal 
agencies,  and  the  private  sector  all 
produce  and  distribute  materials  that 
support  and  inform  community  health 
promotion.  However,  these  materials 
and  resources  come  from  a  large  number 
of  sources.  Examples  of  projects  and 
pubUcations  that  could  be  valuable 
resources  to  United  States  Healthy 
Cities  include: 

From  the  PubUc  Health  Service 

•  The  National  Heart  Lung,  and 
Blood  Institute  has  developed  and 
disseminated  With  Every  Beat  of  Your 
Heart  An  Idea  Book  for  Community 
Heart  Health  Programs  and  Community 
Guide  to  Cholesterol  Resources. 

•  The  Centers  for  Disease  Control 
operates  the  PATCH  program — Planned 
Approach  to  Commimity  Health — and. 
in  cooperation  with  several  public 
health  organizations,  promotes  use  of 
Model  Standards:  A  Guide  to 
Community  Preventive  Health  Services. 

•  The  Health  Resources  and  Service 
Administration's  Community  and 
Migrant  Health  Centers,  as  well  as  the 
Maternal  and  Child  Health  block  grant, 
fund  primary  health  care  in  communities 
across  the  nation. 

From  the  Private  Sector 

•  The  Prudential  Foundation,  working 
with  the  Hastings  Center,  published 
Community  Health  Decisions:  A 
Grassroots  Movement  in  Bioethics. 

•  The  Kellogg  Foundation  has  funded 
Ilealthy  Cities  Indiana,"  a  six-city 

project  to  develop  broad-based  city 
health  plans  and  actions. 

•  The  Chesapeake  Bay  Foundation 
has  brought  together  representatives 
from  government,  business,  the 
community,  and  environmental 
advocacy  groups  to  confront  the 
pollution  problems  threatening  the 
environment  and  the  Chesapeake  Bay. 

From  Other  Federal  Agencies 

•  The  National  Traffic  Safety 
Administration  promotes  community 
solutions  to  drunk  driving  and  motor 
vehicle  crash  prevention. 

To  help  cities  interested  in  health 
promotion  make  the  best  use  of  existing 
information  and  resources,  we  would 
like  to  enter  into  a  cooperative 
agreement  with  an  organization  that  can 
simplify  and  promote  participation  in 
city-based  health  promotion.  Activities 
could  include,  but  are  not  limited  to: 

1.  Convening  an  annual  meeting  of 
individuals  and  group  representatives 
expert  in  Healthy  Cities,  municipal 
planning,  and  local  health  promotion. 

2.  Creating  and  maintaining  a 
bibliography  of  community  level  disease 


prevention  and  health  promotion 
information. 

3.  Preparing  a  "how-to"  package  for 
communities  interested  in  begiiming  a 
Healthy  Cities  project.  Such  a  package 
could  rely  heavily  on  existing 
information  prepared  by  the  World 
Health  Organization,  the  U.S.  Public 
Health  Service,  and  other  public  and 
private  sector  health  information/ 
community  organization  projects. 

4.  Devising,  and  setting  in  motion,  an 
effective  way  of:  (1)  keeping  United 
States  Healthy  Cities  apprised  of 
Healthy  Cities  expansion;  (2)  reporting 
on  progress  and  problems  in  U.S.  and 
international  Healthy  Cities;  and  (3]  in 
general,  generating  interest  in  city-based 
health  promotion. 

5.  Creating  and  maintaining  a  data 
base  of  Healthy  Cities  contacts  (both 
program  operators  and  experts  in 
community  health  promotion/planning). 

Approximately  $75,000  per  year,  for  a 
maximum  of  three  years,  will  be 
available  to  support  this  project.  The 
cooperative  agreement  will  be  overseen 
by  the  Office  of  Disease  Prevention  and 
Health  Promotion,  with  the  cooperation 
of  the  Centers  for  Disease  Control,  the 
Health  Resources  and  Services 
Administration,  and  the  National 
Institutes  of  Health. 

Special  Considerations 

At  the  heart  of  the  Healthy  Cities 
concept  is  the  formation  of  an  alliance 
among  governments,  voluntary  agencies, 
citizens,  and  businesses  Working 
together  to  improve  the  health  and  well- 
being  of  city  residents.  Applicants 
should  demonstrate  an  ability  to  reach 
multiple  sectors  and  programs.  National 
organizations  that  demonstrate  they  can 
involve  (for  example]  city  and  county 
government  city  planners,  employers, 
health  officers,  universities,  and  schools 
will  be  given  preference. 

Initiative  IL  Putting  the  Year  2000 
National  Health  Objectives  into 
Practice:  Targeting  Special  Populations 
for  Health  Promotion  and  Disease 
Prevention  ($50,000  per  Project  Each 
Budget  Period,  2  Projects  Total) 

The  Public  Health  Service  is  now  in 
the  process  of  setting  new  national 
objectives  for  reducing  preventable 
death  and  disability  by  the  year  2000,  to 
succeed  the  1990  health  objectives  set  in 
1980.  Many  of  the  new  objectives  will 
aim  specifically  at  improving  the  health 
of  special  populations  at  higher  risk  for 
illness,  disability,  or  prematiu^  death. 
To  help  meet  these  year  2000  targets, 
cooperative  agreements  will  be  awarded 
to  national  membership  organizations, 
or  cooperating  groups  of  national 
organizations,  to  promote  targeted 
health  promotion/disease  prevention 


programs  for  blacks  and  Native 
Americans. 

Background 

The  year  2000  health  objectives  wiU 
be  published  in  July  ig9a  as  the  second 
"Surgeon  General's  Report  on  Disease 
Prevention  and  Health  Promotion." 
ODPHP  is  responsible  for  managing  the 
development  of  the  new  objectives,  a 
process  that  has  involved  extensive 
input  from  professional  associations, 
voluntary  organizations,  and  other 
national  membership  groups, 
academicians,  corporate  leaders,  and 
the  public. 

The  year  2000  national  health 
objectives  will  Ukely  faU  within  the 
following  21  priority  areas: 

1.  Nutrition 

2.  Physical  Activity 

3.  Tobacco  use 

4.  Alcohol  and  Other  Drugs 

5.  Sexual  Behavior 

6.  Violent  and  Abusive  Behavior 

7.  Functional  Independence  of  older 
people 

8.  Environmental  Health 

9.  Occupational  Safety  and  Health 

10.  Unintentional  Injuries 

11.  Maternal  and  Infant  Health 

12.  Immunization  Infectious  Diseases 
13.HIVIn..ction 

14.  Sexually  Transmitted  Diseases 

15.  High  Blood  Cholesterol  and  High 
Blood  Pressure 

16.  Cancers 

17.  Other  Chronic  Disorders 

18.  Oral  Health 

19.  Emotional  and  Behavioral 
Disorders 

20.  Health  Education  and  Access  to 
Preventive  Services 

21.  Surveillance  and  Data  Systems 
Each  of  the  21  priority  areas  will 

include  specific  objectives  for  the  total 
population  as  well  as  targets  for  special 
populations  who,  compared  with  the 
general  population,  experience 
significantly  higher  disease  rates,  higher 
levels  of  risk,  or  lower  levels  of 
awareness,  services,  or  protection.  For 
example,  specific  objectives  might  be  set 
to  address  high  blood  pressure  in  the 
total  population  along  with  a  separate 
target  for  blacks. 

ODPHP  requests  appUcations  for 
cooperative  agreements  with  national 
membership  organizations,  or  groups  of 
cooperating  organizations,  that  want  to 
help  put  the  year  2000  health  objectives 
into  practice.  Award  recipients  must 
represent  either  blacks  or  Native 
Americans. 

Each  award  recipient  will  be  expected 
to  produce  a  national  health  promotion 
plan  for  its  special  population,  based  on 
the  year  2000  national  health  objectives. 
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The  plans  should  specify  the  recipients* 
priorities  and  identify  short-  and  long- 
term  strategies  for  meeting  the  year  2000 
health  objectives.  Plans  should  not  focus 
on  a  single  priority  area,  but  rather 
address  the  broad  range  of  health 
promotion  and  disease  prevention  issues 
facing  targeted  populations.  Although 
each  plan  will  be  tailored  to  meet  the 
specific  needs  of  the  targeted 
population,  the  plans  are  expected  to 
follow  general  guidelines  agreed  upon  at 
a  meeting  of  award  recipients  so  that 
implementation  plans  are  generally 
consistent. 

A  draft  of  the  year  2000  health 
objectives  will  be  made  available  to 
each  award  recipient.  ODPHP  will  also 
give  each  recipient  a  list  of  the  speciHc 
year  2000  targets  proposed  for  their 
population.  However,  applicants  may 
wish  to  use  the  draft  objectives  in 
developing  their  proposals.  Copies  of  the 
draft  may  be  requested  by  contacting 
Ms.  Loretta  Logan,  Of^ce  of  Disease 
Prevention  and  Health  Promotion/PHS/ 
DHHS,  2132  Switzer  Building,  330  C 
Street,  SW.  Washington,  DC  20201. 
Although  the  final  objectives  will  not  be 
available  until  spring  of  1990,  the  draft 
will  offer  award  recipients  a  solid 
starting  point. 

The  specific  activities  each 
organization  will  undertake  to  carry  out 
its  plans  are  expected  to  depend  on  the 
resources  of  the  organization,  as  well  as 
the  organization's  interests  and 
priorities.  Activities  could  include,  but 
are  not  limited  to,  some  of  the  following: 

1.  Developing  and  marketing  a  health 
promotion  workbook,  based  on 
implementing  the  year  2000  national 
health  objectives,  for  local  chapter  use. 

2.  Identifying  and  publicizing  health 
promotion/disease  prevention  programs 
that  have  worked  for  special 
populations  and  demonstrating  how 
these  programs  could  work  for  local 
chapters,  local  communities,  or  other 
appropriate  groups/settings. 

3.  Stimulating  development  of  new 
health  promotion  and  disease 
prevention  programs  for  members. 

4.  Training  members  in  health 
promotion  program  development. 

5.  Creating  a  health  promotion 
resource  center  or  information  data  base 
for  member  or  chapter  use. 

6.  Creating  an  award  program  for 
local  chapters  that  excel  in  bringing 
health  promotion  to  their  members. 

7.  Informing  members  (and  other 
interested  groups]  about  the  year  2000 
national  health  objectives  and  about  the 
organization's  plans  for  helping  the 
nation  achieve  them. 

8.  Evaluating  the  plan  and 
promotional  activities  to  determine 
whether  or  not  health  promotion  and 
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disease  prevention  is  being  expanded 
within  the  target  population. 

Approximately  $50,000  per  year,  for  a 
maximum  of  three  years,  will  be 
available  to  support  each  of  these 
projects. 

Special  Application  Kequirements 

The  application  should  follow  the 
process  and  requirements  given  above. 
In  addition: 

•  Describe  the  or^nization's 
experience  in  strategic  and/or  long 
range  planning: 

•  Describe  how  the  development  of  a 
national  health  promotion/disease 
prevention  plan  would  fit  in  which  the 
organization's  present  priorities  and 
how  health  promotion/disease 
prevention  programs  could  be  integrated 
into  the  organization's  future  plans. 

•  Demonstrate  authority  and 
experience  in  representing  the 
membership  at  the  netional,  State,  and 
local  levels. 

Further  Information 

This  Federal  Register  Notice  contains 
information  collections  required  from 
respondents  for  the  subject  cooperative 
agreements.  The  information  collection 
is  approved  under  OMB  control  number 
0937-01879.  Projects  funded  through 
cooperative  agreements  that  involve 
collections  of  information  from  10  or 
more  individuals  will  be  subject  to 
review  under  the  Paperwork  Reduction 
Act. 

For  further  information  or 
clariRcation,  contact:  Asley  Files,  Room 
2132,  Switzer  Building.  330  C.  Street, 
SW.  Washington,  DC  20201. 

(National  Health  Promotion  Program,  Catalog 
of  Federal  Domestic  Assistance  Number 
13.990.] 

Date:  (uly  24, 1989. 
J.M.  McGinnis, 
Deputy  Assistant  Secrttary  for  Health, 
(Disease  Prevention  and  Health  Promotion), 
Assistant  Surgeon  General. 

Appecdix  A — Recomiaended  PublicationB 

The  following  publioations  may  be  useful 
in  the  preparation  of  ^plications  for  the 
cooperative  agreements  announced  herein. 
All  the  publications  may  be  ordered  from: 
ODPHP  National  Health  Information  Center, 
P.O.  Box  1133,  Washington,  DC  20013-1133, 
800-336-4797.  01-565-4167  in  Maryland. 
"The  1990  Health  Objectives  for  the  Nation: 

A  Midcourse  Review"  (1986),  Order  No. 

F0013,  $3  handing  fees. 
"Promoting  Health/Preventing  Disease: 

Objectives  for  the  Nation"  (1980,  Order  No. 

F0009,  $3  handling  fee. 
"Healthy  People:  The  Surgeon  General's 

Report  on  Health  Promotion  and  Disease 


Prevention"  (1979], 
handing  fees. 


>der  No.  FOODS.  $3 


"A  Review  of  State  Activities  Related  to  the 
Public  Health  Service's  Health  Promotion 
and  Disease  Prevention  Objectives  for  the 
Nation"(1988].  Order  No.  M0002,  $2 
handling  fee. 
Additional  reports  and  papers  are 

available.  Contact  the  ODWP  National 

Health  Information  Center  for  a  copy  of  the 

ODPHP  Publications  List. 

(FR  Doc.  89-17789  Filed  7-28-89;  8:45  am] 

BILUNO  CODE  41«1-17-M 


National  Commission  on  Acquired 
immune  Deficiency  Syndrome; 
lAeeting 

This  is  to  announce  tHe  following 
meeting  of  a  National  advisory  body. 

Name:  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 

Date  and  Tune:  August  3, 1989  from 
9:30  a.m.-3:00  p.m. 

Place:  Hyatt  Regency  Washington, 
Regency  A  Room  400  New  Jersey 
Avenue,  NW.,  Washington,  DC  20001. 

The  meeting  is  open  to  the  public. 

Purpose:  The  general  piupose  of  the 
Commission  is  to  carry  out  activities 
promoting  the  development  of  a  national 
consensus  on  policy  concerning 
acquired  immime  deficiency  syndrome 
(AIDS),  as  provided  in  the  Commission's 
enabling  legislation,  Pub.  L  100-607. 
This  wiU  be  the  initial  meeting  of  the 
Commission. 

Agenda:  Agenda  items  for  the  meeting 
will  include  the  selection  of  a  Chairman, 
discussion  of  the  future  directon  of  the 
Commission,  and  attention  to  a  nimibcr 
of  organizational  and  administrative 
matters. 

The  meeting  is  being  held  on  short 
notice  in  order  to  allow  the  Commission 
to  promptly  elect  its  Chairman  and 
begin  its  work. 

Anyone  requesting  information 
regarding  the  subject  Commission 
should  contract:  Ms.  Irit  Gelberg  at  202- 
472-4248.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Dated:  ]uty  27. 1989. 
John  Gallivan, 
PSH  Regulations  Officer. 
[FR  Doc.  89-17983  Filed  7-Z8-89;  8:45  am] 

BILUNQ  coos  4iaO-17-M 


DEPARTMENT  OF  THB  INTERIOR 
Bureau  of  L^nd  Manafement 

INV-030-0»-4370-12]      | 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  hearng. 

summany:  a  Public  Hearing  will  be  held 
on  Wednesday.  August  23. 1980  at  10:00 
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a.m.  in  the  Carson  City  District  Office 
Conference  Room,  1535  Hot  Springs 
Road,  Suite  300,  Carson  City,  Nevada. 

The  purpose  of  the  hearing  is  to  obtain 
public  input  on  the  Bureau  of  Land 
Management's  use  of  helicopters  and 
motorized  vehicles  in  the  management 
of  wild  horses  and  burros. 

FOR  RJRTH ER  INFORMATION  CONTACT: 

Tim  Reuwsaat.  Carson  City  District 
Bureau  of  Land  Management,  1535  Hot 
Springs  Road,  Suite  300,  Carson  City, 
Nevada,  89706.  telephone  (702]  a82-163L 
James  W.  Elliott. 

District  Manager,  Ckirson  City  District 
(FR  Doc  88-17739  Filed  7-28-89;  8:45  am] 

BILLMO  CODE  4310-HC-4I 


[NV-930-09-4212-14;  N-509061 

Realty  Action;  Proposed 
Noncompetitive  Sale;  Storey  County, 
Nevada 

agency:  Bureau  of  Land  Management 
ACnow  Notice  of  realty  action  on 
proposed  sale. 

SUMMARY:  The  following  described  land 
comprising  0.64  acre  has  been  examined 
and  identlhed  as  suitable  for  sale 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976  (90  Stat  2750;  43  U.S.C. 
1713],  at  no  less  than  fair  market  value: 

Mount  Diablo  Meridian 
T.  17  N.,  R.  21 E., 
Sea  32,  Lots  30, 32, 33, 34  and  35,  Block  2. 
Range  B  (within  the  Gold  Hill  Townsite]. 

The  land  will  be  offered  by  a  direct 
sale  to  William  F.  and  Anne  E. 
Lipscomb.  Sale  of  the  land  will  authorize 
an  inadvertent  tmauthorized  occupancy 
that  could  not  be  accomplished  through 
the  Color  of  Title  Act.  The  land  has  been 
identified  for  disposal  in  the  Walker 
Resource  Management  Plan.  The 
proposed  sale  is  consistent  with  Bureau 
and  local  government  planning. 

The  public  land  to  be  conveyed  is 
encumbered  by  certain  mining  claims 
filed  pursuant  to  the  mining  laws  of  the 
United  States.  30  U.S.C.  21.  et  seq.  The 
conveyance  will  be  made  subject  to 
those  claims  and  to  any  and  all  rights 
that  the  holders  thereof  may  have 
pursuant  to  the  laws  of  the  United 
States  and  the  State  of  Nevada. 

The  conveyance  will  also  be  subject 
to  other  valid  existing  rights  and  the 
following  reservation  to  the  United 
States: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States;  Act  of  August  30, 
1890,  26  Stat  391;  43  U.S.C.  945. 


The  patent  will  also  be  subject  to: 

1.  Mining  Claim  No.  NMC 108782  (Alto 
#3). 

2.  The  right  of  the  mining  claimant  to 
continue  to  prospect  for,  mine  and 
remove  locatable  minerals  under 
applicable  law. 

3.  The  right  of  the  mining  claimant  to 
obtain  mineral  patent  to  both  the 
surface  and  mineral  estate  within  the 
mining  claim  if  valid  discovery  was 
made  prior  to  date  of  the  sale  patent 

4.  The  right  of  the  mining  claimant  to 
obtain  patent  to  the  mineral  estate  only 
if  discovery  was  made  subsequent  to 
date  of  the  sale  patent. 

The  United  States  of  America,  by 
issuance  of  a  sale  patent,  does  not 
intend  to  preclude  the  Patentees  from 
challenging  the  validity  of  any  mining 
claim  located  on  the  land  being 
conveyed. 

The  Patentees,  by  acceptance  of 
patent  will  waive  any  Uability  against 
the  United  States  in  the  event  of 
subsequent  title  litigation. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the 
Carson  City  District  Office. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described 
above  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  location  under  the 
general  mining  laws.  The  segregative 
effect  of  this  notice  of  realty  action  shall 
terminate  upon  issuance  of  patent  or 
other  docimient  of  conveyance  to  such 
land,  upon  publication  in  the  Federal 
Register  of  a  termination  of  the 
segregation,  or  270  days  from  the  date  of 
publication,  whichever  occurs  first. 

The  land  will  be  offered  no  earlier 
than  60  days  after  the  date  of  this  notice. 
For  a  period  of  45  days  after  the  date  of 
this  notice,  interested  parties  may 
submit  conunents  to  the  Bureau  of  Land 
Management  Carson  City  District 
Office,  1535  Hot  Springs  Road,  Suite  300, 
Carson  City  Nevada  89706.  Any 
adverse  comments  will  be  evaluated  by 
the  District  Manager.  The  Nevada  State 
Director,  Bureau  of  Land  Management 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  State 
Director,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Failure  to  accept  the  offer  to  purchase 
the  land,  within  the  time  specified  by 
the  authorized  officer,  shall  constitute  a 
waiver  of  ttie  preference  consideration. 
If  the  preference  is  waived,  the  land  will 


not  be  offered  through  competitive  sale 
procedures, 
lamaa  W.  EUiott 
District  Manager. 

Date:  July  19, 1988. 
[FR  Doc  80-17738  Filed  7-28-89: 8:45  am] 

SUSra  CODC  4J10-HC-H 

[NV-930-0»-4212-11;  N-46816] 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes  Ctaric 
County,  Nevada 

The  following  described  public  land  in 
Las  Vegas,  Clark  County.  Nevada  has 
been  identified  and  examined  and  will 
be  classified  as  suitable  for  lease/ 
piut:hase  imder  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meridian,  Nevada 
T.  20  S..  R.  62  E. 

section  14.  NViSEV* 

Aggregating  80  acres  (gross) 

This  parcel  of  land  contains 
approximately  80  acres.  The  Clark 
County  Department  of  Parks  and 
Recreation  intends  to  use  the  land  for  a 
recreational  public  park  facility.  The 
lease  and/or  patent  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890,  26  Stat  391, 43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County  as 
follows: 

40'  on  the  north  and  west 

50*  on  the  east  and  30*  on  the  south 

2.  Those  rights  for  powerline  purposes 
which  have  been  granted  to  the  Corps  i  f 
Engineers  by  Permit  No.  NEV-046022 
under  the  Act  of  January  13. 1916; 
44LD513. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area. 
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DetaUed  information  concerning  this 
action  is  available  for  review  at  the 
ofRce  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Fedenl  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federd  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Date:  July  17, 1989. 
Ben  F.  Collins, 

District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  8&-17740  Piled  7-28-e9;  8:45  am] 
KLUNQ  COOE  4310-HC-« 


Fish  and  Wlldllfa  Smvica 

Rac«<|it  of  Application  for  Endangered 
Spaciea  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c]  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.): 

Applicant  Riverside  County, 
Riverside,  CA:  File  No.  PRT-739678. 

The  applicant  requests  a  permit  under 
Section  10(a)(1)(B)  of  the  Endangered 
Species  Act  to  incidentally  take 
Stephens'  kangaroo  rat  [Dipodomys 
Stephens/],  an  Endangered  Species,  in 
the  course  of  otherwise  lawfiil 
development  and  conservation 
activities.  The  applicant  has  submitted 
with  his  application  a  Habitat 
Conservation  Plan  for  the  Stephens' 
kangaroo  rat. 

The  applicant  requests  the  permit  to 
incidentally  take  Stephens'  kangaroo  rat 
in  association  with  various  proposed 
public  and  private  projects  in  the 
western  portion  of  the  County.  The  area 
covered  by  the  proposed  permit  would 
include  much  of  the  historical  range  of 
the  species  within  the  Cotmty  and 
would  allow  taking,  for  a  period  of  two 
years,  resulting  from  the  development  of 
up  to  4,500  acres  (20  percent)  of  the 


22,000  acres  of  remaining  occupied 
habitat  known  for  Aie  species. 

Under  the  proposed  conservaUon  plan 
for  the  permit,  up  to  4,500  acres  (private 
lands]  of  occupied  habitat  adjacent  to 
lands  currently  in  public  ownerhship 
would  be  acquired  and  managed  for  the 
long-term  benefit  of  the  species. 
Comparable  acreages  of  land  would  be 
acquired  prior  to  issuance  of  County 
permits  to  destroy  similar  acreages  of 
habitat.  The  acquisition  of  the  private 
lands  would  be  funded,  in  part,  from 
mitigation  fees  ($1,950  per  acre] 
collected  by  the  applicant  (the  County). 

Copies  of  the  peitnit  application, 
associated  plan  and  other  supporting 
documentation  are  on  file  at  the 
following  location  and  are  available  for 
inspection  by  the  public  during  normal 
business  hours:  Assistant  Regional 
Director-Fish  and  Wildlife 
Enhancement,  U.S.  Fish  and  Wildlife 
Service,  1002  NE.  Holladay  Street. 
Portland.  OR  97232-4181  (503/231-6150). 

Interested  parties  may  conmient.on 
this  application  within  30  days  of  the 
date  of  this  publication  by  submitting 
written  views,  arguments,  or  data  at  the 
above  address.  Please  refer  to  the 
permit  file  number  PRT-739678  when 
submitting  comments. 

Date:  July  26. 1989., 
R.  K.  Robinson, 

Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  89-17790  Filed  7-28-89;  8:45  am] 
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National  Park  Service 

Chesapeake  and  Ohio  Canal  National 
Historical  Park  Gommisslon;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Federal  Advisory  Committee  Act 
that  a  meeting  will  be  held  Saturday, 
September  9, 1989  at  the  Senior  Citizens 
Center,  19  Frederick  Street,  Cumberland, 
Maryland. 

The  Commission  was  established  by 
Pub.  L  91-664  to  meet  and  consult  witii 
the  Secretary  of  the  Interior  on  general 
policies  and  specific  matters  related  to 
the  administration  and  development  of 
the  Chesapeake  and  Ohio  Canal 
National  Historical  Park. 

The  members  of  the  Commission  are 
as  follows:  Mrs.  Sheila  Rabb 
Weidenfeld,  Chaiiman,  Washington,  DC, 
Mrs.  Dorothy  Tappe  Grotos,  Arlington, 
Virginia,  Mr.  Samuel  S.D.  Marsh, 
Bethesda,  Marylaad,  Mr.  James  F. 
Scarpelli,  Sr.,  Cumberland,  Maryland, 
Ms.  Elise  B.  Heinz«  Arlington,  Virginia, 
Professor  Charles  P.  Poland,  Jr., 
Chantilly,  Virginia,  Captain  Thomas  F. 
Hahn,  Shepherdstown,  West  Virginia, 


Mr.  Rockwood  H.  Foster,  Washington, 
DC,  Mr.  Barry  A.  Passatt,  Washington, 
DC,  Mrs.  Jo  Reynolds,  Potomac 
Maryland,  Ms.  Nancy  C.  Long,  Glen 
Echo,  Maryland,  Mrs.  Minny  Pohlmann, 
Dickerson,  Maryland,  Dr.  James  H. 
Gilford,  Frederick,  Maryland,  Mr. 
Edward  K.  Miller.  Hagerstown, 
Maryland,  Mrs.  Sue  Aon  Sullivan, 
Williamsport,  Maryland,  Mrs.  Josephine 
L.  Beynon,  Cumberland,  Maryland,  Mr. 
Robert  L  Ebert,  Cumberland,  Maryland. 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Old  and  new  business. 

2.  Superintendent's  report. 

3.  Committee  reports.  Plans  and 
Projects  Committee,  Recreation  Policies 
and  Issues  Committee.  Resource 
Protection  Committee.] 

4.  Public  comments. ' 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  Persons  wishing  further 
information  concerning  this  meeting,  or 
who  wish  to  submit  written  statements, 
may  contact  Richard  L  Stanton, 
Superintendent,  C&O  Canal  National 
Historical  Park,  P.O.  Box  4,  Sharpsburg, 
Maryland  21782. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  six  [6] 
weeks  after  the  meeting  at  Park 
Headquarters,  Sharpsburg,  Maryland. 

Date:  July  24. 1989. 
Robert  Stanton, 
Regional  Director,  National  Capital  Region. 
[FR  Doc.  89-17765  Filed  7-28-89;  8:45  am) 
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Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation. 
Department  of  the  Interior. 

action:  Notice  of  proposed  contractual 
actions  pending  through  September 
1989. 

Pursuant  to  43  CFR  426.20,  the  Bureau 
of  Reclamation  will  pvblish  notice  of 
proposed  or  amendatory  repayment 
contract  actions  or  any  contract  for  the 
delivery  of  water  for  ^gation  or  other 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution.  The 
Bureau  of  Reclamation  annoimcements 
of  repayment  and  water  service  contract 
actions  will  be  published  in  newspapers 
of  general  circulation  in  the  areas 
determined  by  the  Bureau  of 
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Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  pubUcity.  The  public 
participation  requirements  do  not  apply 
to  proposed  contracts  for  the  sale  of 
surplus  or  interim  irrigation  water  for  a 
term  of  1  year  or  less.  The  Secretary  of 
the  Interior  or  the  district  may  invite  the 
public  to  observe  any  contract 
proceedings.  All  public  participation 
procedures  will  be  coordinated  with 
those  involved  in  complying  with  the 
National  Envirormiental  Policy  Act  if  the 
Bureau  determines  that  the  contract 
action  may  or  will  have  "significant" 
environmental  effects. 

Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
service  and  repayment  contract 
negotiations,  published  in  the  Federal 
Register  dated  February  22, 1982,  Vol. 
47,  page  7763,  a  tabidation  is  provided 
below  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  Each  proposed  action  listed  is, 
or  is  expected  to  be,  in  some  stage  of  the 
contract  negotiation  process  during  July, 
August,  or  September  of  1989.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
contract  form  must  be  approved  by  the 
Secretary,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved.  The  identity  of  the  approving 
officer,  and  other  information  pertaining 
to  a  specific  contract  proposal,  may  be 
obtained  by  calling  or  writing  the 
appropriate  regional  office  at  the 
address  and  telephone  number  given  for 
each  region. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  intetest.  When  this  is  the  case, 
the  date  of  publication  is  given. 

Acronym  Definitions  Used  Herein 

(FR)  Federal  Register 

(ID)  Irrigation  District 

(IDD)  Irrigation  and  Drainage  District 

(M&I)  Municipal  and  Industrial 

(D&MC)  Drainage  and  Minor 

Construction 
(R&B)  Rehabilitation  and  Betterment 
(O&M)  Operation  and  Maintenance 


(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  Central  Valley  Project 
(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(CRSP)  Colorado  River  Storage  Project 
(SRPA)  Small  Reclamation  Projects  Act 
(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  550  West  Fort  Street,  Box 
043,  Boise,  Idaho  83724-0043,  telephone 
(208)  334-1894. 

1.  Cascade  Reservoir  water  users, 
Boise  Project  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water 
29.221  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Brewster  Flat  ID,  Chief  Joseph  Dam 
Project  Washington:  Amendatory 
repayment  contract  land 
reclassification  of  approximately  360 
acres  to  irrigable;  repayment  obligation 
to  increase  accordingly. 

3.  Individual  irrigators,  M&L  and 
miscellaneous  water  users,  Pacific 
Northwest  Regioa  Idaho,  Oregon,  and 
Washington:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
aimually  for  terms  up  to  5  years;  Long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

4.  Rogue  River  Basin  water  users. 
Rogue  River  Basin  Project  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimmn  per  aimum,  terms  up  to 
40  years. 

5.  Willamette  Basin  water  users, 
Willamette  Basin  Project  Oregon: 
Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  aimum,  terms 
up  to  40  years. 

6.  Irrigation  districts  and  similar  water 
user  entities:  Amendatory  repayment 
and  water  service  contracts;  purpose  is 
to  conform  to  the  Reclamation  Reform 
Act  of  1982  (Pub.  L  97-293). 

7.  Sixty  Palisades  Reservoir 
spaceholders.  Minidoka  Project  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

8.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract 
2,200  acre-feet  (1,350  gallons  per  minute) 
annually  for  a  term  of  up  to  40  years. 

9.  Three  IDs,  Flathead  Indian 
Irrigation  Project  Montana:  Repayment 
of  costs  associated  with  rehabilitation  of 
irrigation  facilities. 

10.  Baker  Valley  ID,  Baker  Project 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  intemiptible  basis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake]  for  a  term  of  up  to  40  years. 


11.  Individual  iirigatora  and  the  North 
Unit  ID,  Crooked  River  Project  Ore^oii: 
Repayment  or  water  service  contracts 
for  up  to  25i000  acre-feet  of  storage 
space  in  PrinevUle  Reservoir. 

12.  Various  Projects,  Pacific 
Northwest  Region:  R&B  contracts  for 
replacement  of  needle  valves  at  storage 
dams. 

13.  Palisades  Water  Users,  Ina, 
Minidoka-Palisades  Project  Idaho: 
Repayment  contract  for  an  additional 
500  acre-feet  of  storage  in  Palisades 
Reservoir. 

14.  Individual  irrigators.  Willow  Creek 
Project  Oregon:  Repayment  or  water 
service  contracts  for  up  to  3,500  acre- 
feet  of  storage  space  in  Willow  Creek 
Reservoir. 

15.  Roza  ID,  Yakima  Project 
Washington:  Proposed  supplementary 
deferment  contract  Defer  1  year  (2 
installments)  of  construction  payments 
because  of  cost  incurred  by  the  district 
to  obtain  additional  water  supplies  in 
anticipation  of  drought 

16.  Vale  Oregon  ID,  Vale  Project 
Oregon:  Supplementary  deferment 
contract  to  defer  the  1988  constraction 
instalhnent  under  authority  of  the  Act  of 
September  21, 1959.  The  district  has 
experienced  a  significant  reduction  in 
water  supply  for  the  1988  season. 

17.  Five  Project  Spaceholders, 
Minidoka-Palisades  Project  Idaho- 
Wyoming:  Contract  amendments  to 
provide  for  rental  of  water  to  other 
parties. 

18.  Bridgeport  ID,  Chief  Joseph  Project 
Washington:  Interim  and  long-term 
Warren  Act  contracts  for  the  use  of  an 
irrigation  outlet  in  Chief  Joseph  Dam. 

19.  Five  Irrigation  Districts,  Arrowrock 
Division,  Boise  Project  Idaho: 
Repayment  contract  for  Safety-of-Dams 
repair  to  Deer  Flat  Dam. 

20.  State  of  Wyoming,  Palisades 
Project  Idaho:  Repayment  contract  for 
the  sale  of  33,000  acre-feet  of 
uncontracted  space  in  Palisades 
Reservoir. 

21.  Hermiston  ID,  Umatilla  Project 
Oregon:  Repayment  contract  for  Safety- 
of-Dams  repair  to  Cold  Springs  Dam. 

22.  Ochoco  ID  and  various  individual 
spaceholders.  Crooked  River  Project 
Oregon:  Repayment  contract  for  Safety- 
of-Dams  repair  to  Arthur  Bowman  Dam. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898, 
telephone  (916)  978-5030. 

1.  Tuolumne  Regional  Water  District 
CVP,  California:  Water  service  contract 
up  to  9,000  acre-feet  from  New  Melonea 
Reservoir. 

2.  Calaveras  County  Water  District 
CVP,  California:  Water  service  contract 
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2,000  acre-feet  from  New  Melonea 
Reservoir  FR  notice  published  February 
5, 1982.  Vol.  47,  page  5473. 

3.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Mid.Pacific 
Region,  California,  Oregon,  and  Nevada: 
Temporary  (interim]  water  service 
contracts  for  available  project  water  for 
irrigation.  MftI,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  Temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year  Long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

Note:  Copies  of  the  atandaid  form  of 
temporary  water  service  contracts  for  the 
various  types  of  service  are  available,  upon 
written  request  from  the  Regional  Director  at 
the  address  shown  above. 

4.  Friant  Unit  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
numerous  contractors  on  the  Friant-Kem 
Canal  whose  contracts  expire  1989-1995. 
Water  quantities  in  existiiig  contracts 
range  from  1,200  to  175,440  acre-feet. 

5.  San  Luis  Water  District,  CVP, 
California:  Amendatory  water  service 
contract  providing  for  a  change  in  point 
of  delivery  from  Delta-Mendota  Canal  to 
the  San  Luis  Canal. 

8.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293]. 

7.  State  of  California,  CVP,  California: 
Contract(8)  for,  (1]  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP,  as 
contemplated  in  the  Coordinated 
Operation  Agreement. 

8.  Madera  ID,  Madera  Canal,  CVP, 
California:  Warren  Act  contract  to 
convey  and/or  store  nonproject  Soquel 
water  through  project  facilities. 

9.  County  of  Tulare,  CVP,  California: 
Amendatory  water  service  contract,  to 
provide  an  additional  1,908  acre-feet 
and  reallocate  400  acre-feet  of  water 
from  the  Ducor  ID  for  a  total  increase  of 
2,308  acre-feet. 

10.  Shasta  Dam  Area  Public  Utilities 
District.  CVP,  California:  Renewal  of 
M&I  water  supply  contract.  Less  than 
6,000  acre-feet. 

11.  U.S.  Fish  and  Wildlife  Service, 
CVP,  California:  Long-term  contract  for 

'water  supply  for  Federal  refuge  in 
Grasslands  area  of  California. 

12.  City  of  Redding,  CVP,  California: 
Amendatory  M&I  water  supply  contract. 


13.  City  of  Dos  Palos,  CVP,  California: 
Contract  for  the  use  of  surplus  capacity 
in  the  San  Luis  Canal.  The  contract  will 
allow  the  exchange  of  water  with 
Central  California  ID  and  transportation 
to  a  new  point  of  delivery.  The  result 
will  be  a  significant  improvement  in 
quality  of  water  made  available  to  the 
city's  water  users. 

14.  North  Kem  Water  Storage  District, 
Buena  Vista  Water  Storage  District, 
Tulare  Lake  Basin  Water  Storage 
District  and  Hacienda  Water  District 
Kem  River  Project,  California: 
Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

15.  Contra  Costa  Water  District.  CVP. 
California:  Amendatory  water  service 
contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  district's 
proposed  Los  Vaqueros  Project. 
Amendment  will  also  conform  contract 
to  current  water  ratesetting  policies. 

16.  San  Juan  Suburban  Water  District 
CVP,  California:  Amend  Contract  No. 
14-06-200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
contract  with  the  provisions  of  sections 
105  and  106  of  Pub.  L  99-546. 

17.  Centerville  Community  Services 
District  CVP,  California:  Water  service 
contract  for  up  to  1,560  acre-feet  of  M&I 
water  annually. 

18.  Shasta  County  Water  Agency, 
CVP,  California:  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement. 

19.  Kem  County  Water  Agency.  CVP, 
California:  Temporary  agricultural  water 
supplies  of  up  to  100,000  acre-feet  for  1 
year. 

20.  Central  Valley  Project,  California: 
Amendatory  contract  to  include  the 
provision  of  the  Act  of  July  2, 1956  (70 
Stat.  483)  in  existing  water  service 
contracts. 

21.  California  Department  of 
Corrections,  CVP,  Califomia:  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison] 
near  Jamestown,  Califomia. 

22.  Beneficiaries  of  Link  River  Dam, 
Klamath  Project  California/Oregon: 
Contract  to  provide  for  repayment  of 
reimbursable  costs  associated  with 
Safety  of  Dam  expenditures. 

23.  Redwood  Valley  Water  District, 
SRPA,  Califomia:  Amendatory  SRPA 
loan  repayment  contract. 

24.  Placer  Coimty  Water  Agency, 
CVP,  Califomia:  Amendatory  contract  to 
provide  for  the  current  CVP  water  rates. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  427  (Nevada 
Highway  and  Park  Street],  Boulder  City, 
Nevada  89005,  telephone  (702]  293-6536. 

1.  Amendment  to  Contract  No.  176i^ 
696  between  the  Bureau  of  Reclamation 


and  the  Department  of  tiie  Army  to 
increase  the  maximum  amount  of  water 
delivered  to  the  Yuma  Proving  Grounds 
from  55  acre-feet  to  975  acre-feet, 
pursuant  to  the  recommendation  of  the 
Arizona  Department  of  Water 
Resources. 

2.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts;  a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200  acre- 
feet  per  year  of  municipal  effiuent  to  the 
city  of  Tucson,  Arizona. 

4.  Contracts  with  five  agricultural 
entities  located  near  the  Colorado  River, 
BCP,  Arizona:  Water  service  contracts 
for  up  to  1,920  acre-feet  per  year  total. 

5.  Gila  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173,100  acre-feet  per 
year. 

6.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

7.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  GAP,  Arizona: 
Contracts  for  repayment  of  Federal 
expenditures  for  construction  of 
distribution  systems. 

8.  State  of  Arizona,  BCP,  Arizona: 
Contract  for  an  undetemined  amount  of 
Colorado  River  water  for  M&I  use  on 
State-owned  land. 

9.  State  of  Arizona,  BCP,  Arizona: 
Contract  for  an  undetemiined  amount  of 
Colorado  River  water  for  agricultural 
use  and  related  purposes  on  State- 
owned  land. 

10.  Contract  with  four  individual 
holders  of  miscellaneous  present 
perfected  rights  to  Colorado  River  water 
totalling  4.5  acre-feet,  pursuant  to  the 
January  9, 1979,  Supplemental  Decree  of 
the  United  States  Supreme  Court  in 
Arizona  v.  Califomia  (439  U.S.  419). 

11.  Contracts  for  delivery  of  surplus 
water  from  the  Colorado  River,  when 
available,  with  Emilio  Soto  and  Sons,  for 
1,836  acre-feet  per  yean  Kennedy 
Livestock,  for  480  acre-feet  per  year. 

12.  Imperial  ID  and/or  the  Coachella 
Valley  Water  District  BCP,  Califomia: 
Contract  providing  for  exchange  of  up  to 
10,000  acre-feet  of  wattr  per  year  from  a 
well  field  to  be  constructed  adjacent  to 
the  All-American  Canal  (AAC)  for  an 
equivalent  amount  of  Colorado  River 
water  and  for  O&M  of  the  well  field. 
Lower  Colorado  Water  Supply  Project, 
Califomia. 

13.  Lower  Colorado  Water  Supply 
Project  Califomia:  Water  service  and 
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repayment  contracts  with 
nonagricultural  users  in  Califomia  for 
consumptive  use  of  up  to  10,000  acre- 
feet  of  Colorado  River  water  per  year  in 
exchange  for  an  equivalent  amount  of 
water  to  be  pumped  into  the  AAC  irom 
a  well  field  to  be  constructed  adjacent 
to  the  canal. 

14.  Hutchison  present  perfected  rights 
contract  amendment  to  reflect  the 
transfer  of  part  of  the  right  to 
Winterhaven.  Califomia,  Supreme  Court 
Decree  in  Arizona  v.  Califomia  and 
BCP. 

15.  Winterhaven  present  perfected 
rights  contract  for  a  portion  of 
Hutchison  Present  Perfected  Rights 
transfer  to  Winterhaven,  Supreme  Court 
Decree  in  Arizona  v.  Califomia  and 
BCP. 

16.  County  of  San  Bemardino,  SRPA, 
Califomia:  Repajonent  contract  for  a 
$28.6  million  loan. 

17.  Wellton-Mohawk  IDD  and  Gold 
Dome  Mining  Corporation  (Corporation), 
Gila  Project,  Arizona:  Contract  for 
delivery  of  6.14  acre-feet  of  water  per 
year  to  the  Corporation  through 
Wellton-Mohawk  Division  facilities. 

18.  Wellton-Mohawk  IDD,  Gila 
Project,  Arizona:  Exchange  agreement 
providing  for  a  reduction  in  Wellton- 
Mohawk  IDD's  contractual  right  to 
consumptively  use  22,000  acre-feet  of 
Colorado  River  water  per  year, 
providing  for  discharge  of  the  IDD's 
repayment  obligation  and  exemption 
from  the  full-cost  pricing  and  acreage 
limitation  provisions  of  Federal 
Reclamation  law;  Salt  River  Pima- 
Maricopa  Indian  Commimity  Water 
Rights  Settlement  Act  of  1988. 

19.  Water  delivery  contracts  with 
seven  Phoenix  area  cities  providing  for 
the  delivery  of  up  to  27,000  acre-feet  per 
year  through  the  CAP;  Salt  River  Pima- 
Maricopa  Indian  Community  Water 
Rights  Setdement  Act  of  1988. 

20.  Agreements  with  seven  Phoenix 
area  cities  providing  for  the  lease  of  the 
Salt  River  Pima-Maricopa  Indian 
Community's  CAP  entitlement  of  13,300 
acre-feet  per  year  to  the  cities;  Salt 
River  Pima-Maricopa  Indian  Community 
Water  Rights  Settlement  Act  of  1988. 

21.  Salt  River  Pima-Maricopa  Indian 
Community,  CAP,  Arizona:  Amendatory 
CAP  water  delivery  confract  providing 
for  extension  of  the  contract  term  and 
authorizing  the  Community  to  lease  its 
CAP  water  to  the  Phoenix  area  cities; 
Salt  River  Pima-Maricopa  Indian 
Community -Water  Rights  Settlement 
Act  of  1988. 

22.  Salt  River  Pima-Maricopa  Indian 
Community,  Salt  River  Project  Arizona: 
Amendatory  agreement  to  increase  the 
Community's  allotment  of  Bartlett  Dam 
water  fiom  the  Salt  River  Project;  Salt 


River  Pima-Maricopa  Indian  Community 
Water  Rights  Settlement  Act  of  1988. 

23.  Roosevelt  Water  Conservation 
District  Salt  River  Project  Arizona: 
Agreement  assigning  a  portion  of  the 
District's  CAP  agricultural  water  to 
seven  Phoenix  area  cities;  Salt  River 
Pima -Maricopa  Indian  Community 
Water  Rights  Settlement  Act  of  1988. 

24.  Roosevelt  Water  Conservation 
District  Salt  River  Project  Arizona: 
Agreement  to  extend  the  term  of  the 
District's  water  salvage  contract  Salt 
River  Pima-Maricopa  Indian  Water 
Rights  Settlement  Act  of  1988. 

25.  Tohono  O'odham  Nation,  SRPA, 
Tucson.  Arizona:  Repayment  contract 
for  an  $8.2  million  loan  to  the  Schuk 
Toak  District. 

26.  San  Carios  IDD,  San  Carios 
Project,  Arizona:  Repajrment  contract 
for  District's  share  of  the  Safety-of- 
Dams  repair  to  Coolidge  Dam. 

27.  Gila  River  Indian  Community,  San 
Carlos  Project  Arizona:  Repayment 
contract  for  Community's  share  of  the 
Safety-of-Dams  repair  to  Coolidge  Dam. 

28.  Sturges  Trust  Gila  Project 
Arizona:  Contract  for  delivery  of  8,500 
acre-feet  of  Colorado  River  water  per 
year  for  agricultural  use  as 
recommended  by  the  State  of  Arizona 
and  to  recognize  the  present  perfected 
right  to  the  use  of  Colorado  River  water. 

29.  Phoenix  Area  Cities,  CAP. 
Arizona:  Amendment  to  the  CAP  Plan  6 
Funding  Agreement  to  extend  the 
deadline  to  demand  the  return  of  funds 
contributed  for  the  Cliff  Dam  altemative 
water  supply. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  11568, 125  South 
State  Street  Salt  Lake  City.  Utah  84147, 
telephone  (801)  524-5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Utah, 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim]  water  service 
contracts  for  surplus  project  water  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Navajo  Reservoir,  CRSP,  New  Mexico: 
Water  service  contract;  20  acre-feet  per 
year  for  municipal  use;  contract  term  for 
40  years  from  execution. 

(b)  Mt  Crested  Butte  Water  and 
Sanitation  District  Blue  Mesa  Reservoir, 
CRSP,  Colorado:  Water  service  contract 
25  acre-feet  per  year  to  support  present 
diversion  rights  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

2.  La  Plata  Conservancy  District 
Animas-La  Plata  Project  New  Mexico: 
Repayment  contract  9,900  acre-feet  per 


year  for  irrigation,  terms  consistent  with 
binding  cost-sharing  agreement  dated 
June  30, 1986. 

3.  San  Juan  Water  Commission. 
Animas-La  Plata  Project  New  Mexico: 
Repayment  contract  30,800  acre-feet  per 
year  for  M&I,  terms  consistent  with 
binding  cost-sharing  agreement  dated 
June  30, 1986. 

4.  Southem  Ute  Indian  Tribe.  Animas- 
La  Plata  Project  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2.600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  3,300 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost- 
sharing  agreement  and  water  rights 
settlement  agreement  in  principle. 

5.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project  Colorado  and  New 
Mexico:  Repayment  contract  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26.400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  and  900  acre-feet  per 
year  for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  vvith 
binding  cost-sharing  agreement  and 
water  rights  settlement  agreement 

6.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project  New  Mexico:  Repayment 
contract  7,600  acre-feet  per  year  for  M&I 
use. 

7.  State  of  Colorado,  /jiimas-La  Plata 
Project,  Colorado:  Escrow  Account 
Agreement. 

8.  Uintah  Water  Conservancy  District. 
Jensen  Unit.  CUP.  Utah:  Amendatory 
repayment  contract  to  reduce  M&I  water 
supply  and  corresponding  repayment 
obligation. 

9.  Vermejo  Conservancy  District 
Vermejo  Project  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million,  pursuant 
to  Public  Law  96-550. 

10.  Conejos  Water  Conservancy 
District  San  Luis  Valley  Project 
Colorado:  Amendatory  contract  to  place 
operation,  maintenance,  and 
replacement  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

11.  Weber  Basin  Water  Conservancy 
District,  Weber  Basin  Project  Utah: 
Repayment  contract  for  R&B  of  the  A.V. 
Watkins  Dike. 

12.  Ogden  River  Water  Users 
Association,  Ogden  River  Project  Utah: 
Repayment  contract  for  R&B  of  portions 
of  the  Pineview  Dam,  Ogden  Canyon 
Conduit  Ogden-Brigham  Canal  and 
South  Ogden  Highline  Canal 

13.  South  Cache  Water  User's 
Association,  Hyrum  Project  Utah: 
Repayment  contract  for  R&B  of  portion 
of  Hyrum  Dam,  Hyrum/Mendon  Canal. 
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Hynim  Feeder  Canal.  Wellsville  Canal, 
and  oUier  mitcellaneouB  woric. 

14.  State  of  Colorado,  San  Luis  Valley 
Project,  Colorado:  Cost-sharing  contract 
for  Closed  Basin  Division. 

15.  Miscellaneous  M&I  and  irrigation 
water  users  in  New  Mexico,  San  Juan- 
Chama  Project,  New  Mexico-Colorado: 
Repayment  contracts  for  remaining 
project  water  allocated  in  1975  or 
before.  Contract  amounts  vary  from  60 
to  3,000  acre-feet 

16.  Individual  irrigators,  M&I  users, 
and  miscellaneous  water  users,  Dallas 
Creek  Project,  Wayne  N.  Aspinall  Unit, 
CRSP,  Colorado:  Drought  relief  pursuant 
to  Disaster  Assistance  Act  of  1988  for 
temporary  water  service  contracts  for 
siuplus  project  water  up  to  10,000  acre- 
feet  through  1989. 

Great  Plains  Region:  Bureau  of 
Reclamation,  P.O.  Box  36900,  Federal 
Building,  316  North  28th  Street,  Billings, 
Montana  59107-6900,  telephone  (406) 
657-6413. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users.  Great  Plains 
Region,  Montana,  Wyoming,  North 
Dakota,  South  Dakota,  Colorado, 
Kansas,  Nebraska,  Oklahoma,  and 
Texas:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10.000  acre-feet  of  water 
annually  for  terms  up  to  5  years;  long- 
term  contracts  for  similar  service  for  up 
to  1.000  acre-feet  of  water  annually. 

2.  Fort  Shaw  ID,  Sun  River  Project. 
Montana:  R&B  loan  repayment  contract: 
up  to  $1.5  million. 

3.  ID'S  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L  97-293). 

4.  Owl  Creek  ID,  Owl  Creek  Unit,  P- 
SMBP,  Wyoming:  Amendatory  water 
service  contract  to  reflect  reduced  water 
supply  benefits  bebig  received  from 
Andior  Reservoir. 

5.  Green  Mountain  Reservoir. 
Colorado-Big  Thompson  Project 
Colorado:  Water  service  contracts  for 
the  maricetable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

6.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project  Colorado:  Second 
round  negotiations  of  a  water  service 
contract  for  sale  of  the  regulatory 
capacity  of  Ruedi  Reservoir. 

7.  East  Slope  Storage  system,  Pueblo 
Reservoir,  Twin  Lakes,  and  Turquoise 
Reservoir,  Fryingpan-Aricansas  Project 
Colorado:  Contract  for  temporary  and 
long-term  storage  and  exchange 
contracts. 

8.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit  P-SMBP,  Kansas:  Amendatory 


repayment  contract  to  relieve  all 
contract  obligations.  The  reservoir 
storage  capacity  has  been  sold  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

9.  Mirage  Flats  ID  and  the  Nebraska 
Game  and  Parks  Commission,  Mirage 
Flats  Project  Nebraska:  Agreement  to 
retain  storage  in  Box  Butte  Reservoir  for 
fish,  wildlife  and  recreation  piuposes. 

10.  Frenchman  Valley  Irrigation 
District  Frenchman  Unit.  P-SMBP, 
Nebraska:  Pending  passage  of 
legislation,  renegotiate  District's  existing 
contract  to  reduce  payments  based  on 
payment  ability  and  reduced  water 
supply. 

11.  Northern  Colorado  Water 
Conservancy  District  and  the  Municipal 
Subdistrict  Colorado-Big  Thompson 
Project  Colorado:  Contract  for  storage 
and  conveyance  of  water  for  the  Windy 
Gap  Project;  Amendatory  contract  to 
make  administrative  and  technical 
revisions  to  conform  the  contract  terms 
and  conditions  to  the  Windy  Gap 
Project  as  actually  constructed  and 
operated. 

12.  Department  of  Natural  Resources 
and  Conservation,  SRPA,  Montana: 
Grant  and  loan  contract  for 
rehabilitation  of  Middle  Creek  Dam  to 
meet  required  safety  criteria  and  to 
increase  reservoir  storage  capacity  by 
1,917  acre-feet  which  will  be  utilized  for 
irrigation  and  municipal  purposes. 

13.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Repayment  contract 
Renegotiation  of  oie  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

14.  Gray  Goose  ID,  Gray  Goose  Unit 
F-SMBP,  South  Dakota:  Contract  nego- 
tiations to  integrate  Gray  Goose  ID  into 
the  P-SMBP  as  authorized  pursuant  to 
section  1120  of  the  Water  Resource 
Development  Act  of  January  21, 1986 
(Pub.  L  99-662). 

15.  Hilltop  ID,  Hilltop  Unit  P^MBP, 
South  Dakota:  Contract  negotiations  to 
integrate  Hilltop  ID  into  the  P-SMBP  as 
authorized  pursuant  to  section  1120  of 
the  Water  Resouice  Development  Act  of 
January  21, 1986  ^b.  L  99-662). 

16.  PacifiCorp,  formerly  Pacific  Power 
and  Light  Company,  Glendo  Unit  P- 
SMBP,  Wyoming:  Contract  negotiations 
for  renewal  of  water  storage  contract  for 
2,000  acre-feet  of  nonproject  industrial 
water. 

17.  Com  Creek  ID,  Glendo  Unit  P- 
SMBP,  Wyoming:  Repayment  contract 
for  10,350  acre-feet  of  supplemental 
irrigation  water  ftx>m  Glendo  Reservoir. 


18.  Hidalgo  County  ID  No.  1,  Lower 
Rio  Grande  Valley,  Texas:  Supplemental 
SRPA  loan  contract  for  approximately 
$13,205,000.  The  contracting  process  is 
dependent  upon  final  approval  of  the 
supplemental  loan  report. 

19.  Foss  Reservoir  Master 
Conservancy  District  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work. 

20.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahoma, 
pipeline  and  pumping  plant. 

21.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project  Oklahoma: 
Amendatory  contract  for  revised 
repayment  schedule  to  reflect  credit  for 
project  lands  transferred  to  National 
Park  Service  under  Pub.  L  94-235  for  the 
Chickasaw  National  Recreation  Area. 

22.  Highland-Hanover  ID,  Boysen 
Unit.  P-SMBP,  Wyoming:  R&B  loan 
repayment 

23.  Upper  Bluff  ID,  Boysen  Unit  P- 
SMBP,  Wyoming:  R&B  loan  repayment. 

24.  Board  of  Water  Commissioners  of 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District  and  the  Northern  Colorado 
Water  Conservancy  District  Colorado- 
Big  Thompson  Project  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Muddy  Creek  or 
Rock  Creek  Reservoir  for  Green 
Mountain  Reservoir  water. 

25.  City  of  Dickinson,  Heart  River 
Unit  P-SMBP,  North  Dakota: 
Renegotiate  water  service  contract 
number  I79r-1412.  Existing  contract 
expires  on  September  24, 1989. 

26.  Malta  Irrigation  District  Milk 
River  Project,  Montana:  R&B  contract  for 
repayment  of  $5,600,000  loan. 

27.  Glasgow  Irrigation  District,  Milk 
River  Project  Montana:  R&B  contract  for 
repayment  of  $2,050,000  loan. 

28.  Twin  Loups  ID,  North  Loup  Project, 
P-SMBP,  Nebraska:  Amendatory  D&MC 
contract  to  increase  Ceiling  from 
$500,000  to  $2.5  million. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  the  following  procedures: 

(1)  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

(2)  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
the  Bureau  of  RecUaation. 
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(3)  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  the  general  public 
pursuant  to  the  terms  and  procedures  of 
the  Freedom  of  Information  Act  (80  Stat 
383],  as  amended. 

(4)  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  Bureau  of 
Reclamation  officials  at  locations  and 
within  the  time  limits  set  forth  in  the 
advance  public  notices. 

(5)  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

(6)  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

(7)  In  the  event  modifications  are 
made  in  the  form  of  a  proposed  contract 
the  appropriate  Regional  Director  shall 
determine  whether  repubUcation  of  the 
notice  and/or  extension  of  the  60-day 
comment  period  is  necessary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impact(s)  of  the 
modification,  and  (ii)  the  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  the  contract  in  response 
to  the  initial  public  notice. 
)oe  D.  Hail, 
Acting  Commissioner  of  Reclamation, 

Date:  July  24, 1989. 

[FR  Doc.  89-17728  Filed  7-2&-89;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub.  1093X)] 

Consolidated  Rail  Corp^  Exemption  To 
Abandon  Railroad  in  Broome  County, 
NY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  3.1-mile  line  of  railroad  between 
milepost  196.6  and  milepost  199.7  in 
Broome  County.  NY. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 


State  or  local  government,  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  August 
30, 1989  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
offer  of  financial  assistance  under  49 
CFR  1152.27(c)(2).«  and  trail  use/rail 
banking  statements  under  49  CFR 
1152.29  must  be  filed  by  August  10, 
1989."  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  August 
21, 1989,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Jonathan  M. 
Broder,  Consolidated  Rail  Cotporation, 
1138  Six  Penn  Center  Plaza, 
Philadelphia.  PA  19103. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 


■  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation] 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines,  5  I.C.C.2d  377  (1989);  49  CFR 
llS2.50(d)(4).  Any  entity  seekinfi  a  stay  involving 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  AssisL,  4  I.C.C.2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  4, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use.  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  19. 1988. 

By  the  Commission.  Jane  P.  Mackall 
Director,  Office  of  Proceedings. 
Norata  R.  McGee, 
Secretary. 
[FR  Doc.  89-17581  Filed  7-28-89;  8:45  am] 

nUJNO  COOE  703S-01-« 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Family  Violence  Information 
Dissemination  Program 

agency:  Department  of  Justice,  Office  of 

Justice  Programs,  Office  for  Victims  of 

Crime. 

ACTKMi:  Notice  of  availability  of  funds 

and  request  for  applications  for  Family 

Violence  Information  Dissemination 

Program  grants. 

summary:  The  Office  for  Victims  of 
Crime  is  publishing  this  notice  to 
announce  the  availability  of  funds  under 
a  new  program  initiative  to  provide 
information  regarding  services  that  are 
available  to  victims  of  family  violence 
and  documentation  of  family  violence 
incidents,  to  victims  of  family  violence 
and  their  families.  Demonstration  grants 
will  be  made  available  to  local  law 
enforcement  agencies,  working  in 
coordination  with  local  social  service 
agencies,  shelters  and  hospitals,  to 
develop  and  disseminate  materials 
related  to  the  rights  of  abused  family 
members  and  the  services  available  to 
abused  family  members.  The  law 
enforcement  agencies  will  also  be 
required  to  work  with  other  service 
providers  to  develop  procedures 
whereby  an  abused  family  member 
could  receive  a  written  report  of  each 
incident  of  physical  abuse  reported  as 
well  as  a  copy  of  the  initial  police 
report. 

DATE  Applications  are  due  by 
September  6. 1989. 
ADDRESS:  Address  applications  to: 
Office  for  Victims  of  Crime,  National 
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Victims  Initiative  Division.  633  Indiana 
Ave.,  NW.,  Washington.  DC  20531. 
TON  RNrTHm  mromiA-noN  contact: 
Claudio  P.  Beilolki,  National  Victims 
Initiative  Division,  (202)  272-e50a 
Additionally,  information  concerning 
model  programs  and  practices  is 
available  from  the  National  Criminal 
Justice  Reference  Service,  1600  Research 
Boulevard,  Rockville,  Maryland  20650, 
and  the  National  Victims  Resource 
Center,  Box  6000,  Rockville,  Maryland 
20650  (301)  251-5625. 
supnnmrrAiiv  intoiimation: 

(a)  Background 

The  Child  Abuse  Prevention, 
Adoption  and  Family  Services  Act  of 
1988.  Pub.  L 100-294.  §  303(b)(2),  102 
Stat.  125,  amending  the  Family  Violence 
Prevention  and  Services  Act,  Pub.  L  98- 
457,  98  Stat  1757,  42  U.S.C.  10410.  Title 
in  (Sec.  301-303,  inclusive)  of  this  Act  is 
entitied  the  "Family  Violence  Prevention 
and  Services  Act"  The  overall  purpose 
of  Titie  in  is  to:  demonstrate  the 
effectiveness  of  assisting  states  in 
efforts  to  prevent  family  violence  and  to 
provide  immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents;  and  to  provide 
technical  assistance  and  training  in  the 
area  of  family  violence  to  states,  local 
public  agencies,  nonprofit  private 
organizations,  and  other  persons  seeking 
such  assistance. 

42  U.S.C.  10410(b)(2)(A),  the  family 
violence  information  component,  relates 
specifically  to  local  law  enforcement 
agencies  providing  various  forms  of 
information  to  persons  who  are  victims 
of  family  violence,  8tating.a8  follows: 

(2)(A)  The  Secretary  shall  award 
grants  or  contracts  to  local  law 
enforcement  agencies,  acting  in 
coordination  with  domestic  violence 
shelters,  social  service  agencies  and 
hospitals,  for  the  purpose  of: 

(i)  the  development  of  materials,  to  be 
provided  to  each  abused  family  member 
at  the  time  such  spouse  is  identified  by 
law  enforcement  officers,  hospital 
personnel,  social  services  personnel, 
education  counseling  personnel,  and 
other  appropriate  personnel  involved  in 
the  identification  of  family  violence 
cases  that  include: 

(I)  an  explanation  in  basic  terms  of: 
(aa)  the  rights  of  the  abused  family 

member  under  the  laws  of  the 
jurisdiction  involved;  and 

(bb)  the  services  available  to  the 
abused  family  member,  including 
intervention,  treatment  and  support 
services;  and 

(II)  phone  numbers  and  addresses  for 
the  services  described  in  subparagraph 
(A)(ii); 


(ii)  the  development  of  procedures 
whereby  domestic  violence  shelter, 
hospital,  social  service,  or  law 
enforcement  personnel  provide  to  an 
abused  family  member  a  written  report, 
relating  to  each  incidence  of  physical 
abuse  reported  by  the  family  member, 
that  includes  a  description  of  physical 
injuries  to  tiie  family  member  observed 
by  such  personnel;  and 

(iii)  the  development  of  systems 
whereby  domestic  violence  shelter  or 
local  social  service  personnel,  with  the 
consent  of  the  abused  family  member 
involved,  may  obtain  from  local  law 
enforcement  personnel  information 
relating  to  abuse  of  such  family  member, 
including  a  report  describing  the-  initial 
contact  of  such  family  member  and  the 
law  enforcement  agency. 

(B)  The  Secretary  shall  provide 
assurances  that  procedures  will  be 
developed  under  this  paragraph  to 
guarantee  the  confidentiality  of  the 
records  maintainod. 

The  responsibilities  for  implementing 
the  provisions  of  ttiis  section  of  the  Act 
are  delegated  to  tfce  Attorney  General 
under  the  provisions  of  42  U.S.C.  10410 
(c). 

The  information  provisions  of  the  Act 
as  well  as  a  sepamte  section  related  to 
developing  data  on  individual 
characteristics  relating  to  family 
violence  and  the  objective 
documentation  of  the  data  on  the 
incidence  of  fami^  violence  were 
companion  amendments.  Congress 
found  that  in  many  of  the  reported  cases 
of  family  violence,  the  family  member 
had  been  previously  abused.  However, 
because  of  the  nature  of  family  violence 
and  the  various  agencies  which  respond, 
many  cases  were  not  officially  reported. 
Therefore,  a  victim  who  wanted  to 
provide  documentation  to  past  abusive 
acts  was  unable  to  do  so. 

The  two  new  provisions  of  the  Act 
will  begin  to  address  this  shortcoming. 
The  Department  of  Health  and  Human 
Services  is  now  required  to  develop  data 
on  the  victims  of  family  violence  and 
their  dependents  based  on  injuries  that 
are  brought  to  the  attention  of  hospital, 
social  service,  or  law  enforcement 
personnel,  whether  or  not  formal  civil  or 
criminal  action  is  taken.  Further,  in 
addition  to  requiring  the  collection  of 
data,  the  Act  now  requires  that 
information  concerning  the  availability 
of  services  and  shelters  be  placed  into 
the  hands  of  the  victims  as  soon  as 
possible.  Often  victims  do  not  know 
their  rights  or  the  location  of  the  closest 
shelter. 


(b)PiiipoM 

The  Office  for  Victims  of  Crime  is 
making  $40,000  available  to  local  law 


enforcement  agencies  for  grants  not  to 
exceed  $10,000  in  order  to  improve  the 
information  available  to  victims  of 
family  violence.  Specifically,  the  funds 
will  be  used  to:  develop  and  distribute 
informational  materials  to  family 
violence  victims;  develop  procedures 
whereby  domestic  violence  shelters, 
hospitals,  social  service  agencies  and 
local  law  enforcement  agencies  provide 
family  violence  victims  with  a  written 
report  related  to  the  abuse  reported  by 
that  individual;  and  develop  a  system 
whereby  domestic  violence  shelter  or 
local  social  service  personnel,  with  the 
consent  of  the  victim,  may  obtain  from 
the  local  law  enforcement  agency 
information  relating  to  abuse  of  the 
victim,  including  a  report  describing  the 
initial  contract  of  such  family  member 
and  the  law  enforcement  agency. 

(c)  Eligible  Applicants 

Applications  will  be  accepted  from 
any  local  enforcement  agency  including: 
town  or  village  police  departments,  city 
police  departments,  county  police 
departments,  and  sheriffs  departments. 
The  chief  executive  of  any  town,  village 
and/or  county  can  make  application  on 
behalf  of  his/her  law  enforcement 
agency  if  assurances  are  provided 
within  the  application  that  he/she  has 
the  support  of  the  local  law  enforcement 
agency.  Applications  submitted  directiy 
from  a  local  law  enforcement  agency 
must  be  submitted  by  the  head  of  the 
agency. 

(d)  Program  Description 

The  Family  Violence  Information 
Dissemination  Program  contains  three 
program  elements.  In  order  to  be  eligible 
for  funding  consideration,  each 
applicant  must  address  each  of  the 
elements.  The  three  elements  of  the 
program  are: 

1.  Development  of  informational 
materials  for  family  violence  victims. 
Law  enforcement  agencies  are  requested 
to  either  develop,  revise  and/or  reprint 
materials  that  can  be  used  by  law 
enforcement  officers,  hospital  personnel, 
social  service  persoimel,  educational 
counseUng  personnel,  and  other 
personnel  involved  in  the  identification 
of  family  violence  cases.  The  materials 
should  contain:  infoonation  that  relates 
to  the  rights  of  the  victim  under  the  law 
of  the  jurisdiction  involved;  the  services 
available  to  the  abused  family  member, 
including  intervention,  treatment  and 
support  services;  and  phone  numbers 
and  addresses  for  all  tiiese  services. 

Informational  materials  should  be 
developed  in  sufficient  quantity  to  meet 
the  needs  of  a  particular  community  or 
jurisdiction  and  should  be  relevant  and 
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appropriate  to  the  population  served. 
Areas  serving  populations  where 
English  is  primarily  the  second  language 
are  encouraged  to  develop  materials 
that  are  culturally  relevant  and  in  a  form 
and  language  that  is  clearly 
comprehended. 

To  ennure  appropriateness  of 
material,  applicants  are  encouraged  to 
involve  personnel  from  other  agencies 
which  respond  to  family  violence  cases. 
Further,  the  applicant  must  pro'.nde 
essurances  from  these  other  agencies  of 
collaborative  efforts  and  that  die 
materials  will  be  utilized. 

2.  Development  of  procedures 
^•'hereby  domestic  violence  shelters, 
hospitals,  social  service  agencies  and 
local  law  enforcement  agencies  provide 
family  violence  victims  with  a  written 
report  related  to  the  abuse  reported  by 
that  individual.  Law  enforcement 
agencies  are  required  to  work  with 
agencies  that  commonly  are  involved  in 
the  identification  of  family  violence 
cases  in  developing  and  implementing  a 
procedure  that  ensures  that  victims  of 
family  violence  receive  a  written  report 
of  each  incident  of  abuse  reported.  The 
applicant  must  secure  cooperation  of  the 
appropriate  agencies  and  the  assurance 
from  agencies  that  they  will  comply  with 
the  procedures  that  are  developed. 

3.  Develop  a  system  whereby 
domestic  violence  shelters  or  local 
social  service  personnel,  with  the 
consent  of  the  victim,  may  obtain  fi-om 
the  local  law  enforcement  agency 
information  relating  to  abuse  of  the 
victim,  including  a  report  describing  the 
initial  contact  with  such  family  members 
and  the  law  enforcement  agency.  One  of 
the  problems  experienced  by  family 
violence  victims  is  that  incidence 
reports  regarding  their  victimization 
have  not  been  made  available  to  the 
victim.  Without  this  documentation, 
victims  have  often  had  difficulty  in 
obtaining  timely  judicial  rehef  and 
protection.  AppHcants  must  describe  the 
method  for  making  incident  reports  on 
all  family  violence  incidents,  which  they 
are  called  to  investigate,  available  to  the 
victim  or  an  authorized  representative  of 
the  victim.  Applicants  must  also  provide 
assurances  that  the  process  developed 
will  be  utiHzed. 

(e)  Selection  Criteria 

In  determining  which  applications  to 
fund,  the  Office  for  Victims  of  Crime 
will  consider  the  following: 

A.  the  degree  to  which  the  applicant 
has  addressed  the  three  program 
requirements,  including  obtaining  all 
applicable  assurances  of  cooperation: 

1.  development  and  production  of 
informational  materials;  (20  points) 


2.  development  and  implementation  of 
procedures  to  ensure  that  family 
violence  victims  receive  a  written  report 
of  each  incident  (20  points) 

3.  development  and  implementation  of 
a  method  for  making  the  law 
enforcement  agency's  information 
available  to  family  violence  victims.  (20 
points) 

jB.  The  comprehensiveness  of  the 
proposed  material  to  be  developed  and 
evidence  of  involvement  of  appropriate 
agencies.  (10  points) 

C.  The  ethnic  and  cultural  relevance 
of  the  material  to  be  developed, 
depending  upon  the  composition  of  the 
community.  (10  points] 

D.  The  cost  benefit  ratio  of  the 
material/procedures  to  be  developed, 
i.e.  how  many  people  will  benefit  from 
this  program  and  tiie  likelihood  that 
programs  will  become  self-sustaining. 
(10  points) 

E.  The  demonstrated  need  for 
development  of  new  and/or  revised 
materials  and  procedures  in  the 
community.  (10  points) 

({)  Grant  Period  and  Award  Amount 

The  Office  for  Victims  of  Crime  will 
make  $40,000  available  for  this  program. 
The  Office  anticipates  making  four 
grants.  The  grants  will  be  for  12  months 
and  will  cover  100%  of  the  project  costs. 
Applicants  are  requested  to  prepare  a 
budget  not  to  exceed  $10,000. 

(g)  Submission  Deadlines 

Applications  must  be  received  by 
September  6, 1989.  Apphcations  which 
are  hand  delivered  must  be  received  by 
the  close  of  business:  5:00  P.M.  E.D.T. 

(h)  Applications 

Applicants  should  submit  three  (3) 
copies  of  thier  completed  proposal  by 
the  deadline  estabUshed  above.  All 
submissions  must  include: 

A.  A  completed  and  signed  Federal 
Assistance  apphcation  on  the  current 
Standard  Form  424.  Copies  of  the 
required  forms,  and  any  information  or 
clarification  regarding  them,  may  be 
obtained  by  writing  the  Office  for 
Victims  of  Crime,  National  Victims 
Initiative  Division,  633  Indiana  Ave 
NW.,  Washington,  DC,  20531.  (202)-272- 
6500. 

B.  A  summary  of  the  full  proposal,  not 
to  exceed  one  page. 

C.  A  program  narrative  of  not  more 
than  ten  (10)  double  spaced  typed  pages. 
The  narrative  should  describe  how  the 
applicant  intends  to  address  each  of  the 
three  program  elements. 

D.  A  proposed  budget  outiining  all 
direct  and  indirect  costs  contemplated 
by  the  applicant.  Proposed  expenditures 
should  be  Usted  for  each  of  the  following 


categories:  personnel  fringe  b«>efit8, 
travel,  equipment  supplies,  contractual. 
and  indirect  costs.  A  short  narrative 
justification  of  each  budgeted  cost 
should  also  be  included. 

All  three  copies  of  the  application 
must  be  sent  or  hand  delivered  to:  Office 
fcr  Victims  of  Crime,  633  Indiana 
Avenue  NW.,  Washington,  DC  20531.  by 
the  deadline  estabUshed  above. 

(i)  Notification  Under  Executive  Order 

12372 

This  program  provides  support  for 
training  and  technical  cssistance  for  law 
enforcement  and  other  personnel  aa  well 
as  the  development  of  materials  and 
procedures  to  assist  in  addressing  issues 
related  to  family  violence.  Tlie 
Department  of  Health  and  Human 
Services,  under  whose  authority  these 
funds  are  transfeired  to  the  Department 
of  Justice,  excludes  this  program  from 
coverage  under  Executive  Order  12372. 
As  tills  program  is  national  in  scope,  the 
requirements  of  Executive  Order  12372 
are  waived. 

Approved: 
faae  Nady  Bumley, 
Director,  Office  for  Victims  of  Crime. 
[PR  Doc.  88-17907  Filed  7-28-89;  8:45  am] 
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\JBM  Enforcement  Training  and 
Technical  Assistance  Grants 

agency:  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Victims  of 
Crime 

action:  Notice  of  availability  of  funds 
and  request  for  applications  for  law 
enforcement  training  and  technical 
assistance  grants. 

StmMARY:  The  Office  for  Victims  of 
Crime  (OVC)  is  pubUshing  this  notice  to 
announce  the  availability  of  Family 
Violence  Prevention  and  Services  Act 
funds  for  Fiscal  Year  1989.  The  purpose 
cf  these  funds  is  to  provide  training  and 
technical  assistance  to  local  and  state 
law  enforcement  agencies  on  the 
response  to  incidents  of  family  violence. 

date:  Applications  are  due  by 
September  6, 1969. 

ADDRESS:  Access  applications  to: 
Office  for  Victims  of  Crime,  National 
Victims  Initiative  Division,  633  Indiana 
Ave,  NW.,  Washington  DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudio  BelloU,  National  Victims 
Initiative  Division,  (202)  272-6500. 
Additionally,  information  concerning 
model  programs  and  practices  is 
available  from  the  National  Criminal 
Justice  Reference  Service,  1600  Research 
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Boulevard.  Rockville,  Maryland  20850, 
and  the  National  Victims  Resource 
Center,  Box  6000,  Rockville,  Maryland 
20850,  (301)  251-5525. 
SUPPLEMENTARY  INFORMATION: 

(a)  Background 

The  authority  for  this  program  is 
found  in  The  Family  Violence 
Prevention  and  Services  Act,  Pub.  L  No. 
98-457.  section  311,  98  Stat.  1763,  42 
U.S.C.A.  section  10410  (a)  and  (b)  [1] 
(West  Supp.  1989).  The  overall  purpose 
of  this  Act  is:  to  demonstrate  the 
effectiveness  of  assisting  states  in 
efforts  to  prevent  family  violence  and  to 
provide  immediate  shelter  and  related 
assistance  for  victims  of  family  violence 
and  their  dependents;  and  to  provide 
technical  assistance  and  training  in  the 
area  of  family  violence  to  states,  local 
public  agencies,  nonprofit  private 
organizations,  and  other  persons  seeking 
such  assistance. 

42  U.S.C.  10410,  Law  Enforcement 
Training  and  Technical  Assistance 
Grants  and  Contracts,  authorizes  the 
Department  of  Justice  to  provide 
regionally-based  training  and  technical 
assistance  to  personnel  of  local  and 
state  law  enforcement  agencies  in 
methods  for  responding  to  incidents  of 
family  violence.  Funds  for  these  efforts 
are  transferred  tmnually  to  the 
Department  of  Justice,  Office  of  Justice 
Programs  (OJP)  from  the  Department  of 
Health  and  Human  Services  (DHHS), 
Office  of  Human  Development  Services. 

This  announcement  applies  only  to  42 
U.S.C.A.  section  10410  (a)  and  (b)[l].  A 
separate  Federal  Register  announcement 
has  been  developed  for  section  311. 42 
U.S.C.A.  section  10410  (b)(2)(A),  known 
as  the  Family  Member  Abuse 
Information  and  Documentation  Project. 
The  term  "family  violence"  is  defined  in 
42  U.S.C.A.  S  10410(1)  to  mean  any  act 
or  threatened  act  of  violence,  including 
any  forceful  detention  of  any  individual 
which: 

(A)  results  or  threatens  to  result  in 
physical  injury;  and 

(B)  is  committed  by  a  person  against 
another  individual  (including  an  elderly 
person)  to  whom  such  person  is  or  was 
related  by  blood  or  marriage  or  with 
whom  such  person  is  or  was  lawfully 
residing. 

The  Office  for  Victims  of  Crime  has 
received  funds  &om  the  Department  of 
Health  and  Human  Services  to 
administer  the  Law  Enforcement 
Training  and  Technical  Assistance 
portion  of  the  Family  Violence 
Prevention  and  Services  Act  since  1986. 
In  FY  1986,  $700,000  was  transferred  to 
the  Office  of  Justice  Programs;  in  FY 
1987,  $500,000  was  transfeired;  and  in 


FY  1988.  $400,000  was  transferred.  All 
the  funds  transferred  to  OJP.  except  for 
$150,000  of  funds  transferred  in  FY  1988. 
have  been  used  for  developing  and 
implementing  programs  and  for  training 
law  enforcement  executives  and 
trainers.  The  $150,000  transferred  in  FY 
1986  was  utilized  by  the  National 
Institute  of  Justice  to  help  support 
research  projects  related  to  law 
enforcement  intervention  in  domestic 
violence  cases. 

More  specifically,  grants  have  been 
made  to  the  Victim  Service  Agency 
(VSA)  of  New  York  City  and  the 
National  Organization  of  Black  Law 
Enforcement  Executives  (NOBLE)  for  the 
following  activities. 

•  Phase  I  (VSA^  During  this  initial 
phase  of  training,  law  enforcement 
executives  were  provided  with  a  clear 
understanding  of  die  causes,  nature  and 
appropriate  respoose  to  family  violence. 
Executives  were  also  assisted  in 
developing  effecti?e  operational 
procedures  for  their  agencies  through 
regional  policy  development 
conferences.  Law  enforcement  agencies 
throughout  the  country  were  surveyed 
regarding  their  family  violence  policies, 
practices  and  training  programs. 
Information  collected  was  used  to 
develop  model  operational  procedures 
for  handling  family  violence  cases, 
training  manuals  for  law  enforcement 
executives  and  policy  makers,  and  a 
training  video  tape. 

•  Phase  II  (VSA):  Phase  II  was 
intended  to  give  training  officers  the 
tools  to  implement  effective  policies  and 
practices.  VSA  developed  and 
conducted  a  training  program  for  law 
enforcement  training  officers.  A  trainers' 
manual  entitled.  "Training  and 
Operational  Procedures:  A  Coordinated 
Response  to  Domestic  Violence"  and  a 
video  tape  were  produced. 

•  Phase  m  (NOBLE):  Utilizing  the 
material  produced  under  the  previous 
grants,  NOBLE  has  conducted  regional 
training  for  state  and  local  law 
enforcement  executives  and  mid-level 
managers.  This  training  will  conclude  in 
January  1990. 

Law  enforcement  training  provided 
thus  far  under  the  auspices  of  the  Family 
Violence  Prevention  and  Services  Act 
has  had  a  significant  impact.  To  date, 
training  has  been  provided  to 
approximately  12D0  persons, 
representing  450  law  enforcement 
agencies.  A  survey  of  the  departments 
thathave  been  trained  indicates  that  of 
those  that  responded  to  the  survey  (58), 
45  of  them  (78%  of  the  respondents), 
changed  their  policies  because  of  the 
training  they  received.  These 
jurisdictions  affect  a  population  of  over 
16  million  people.  Policy  changes 


adopted  by  these  agencies  include: 
development  and  implementation  of  pro- 
arrest  and/or  mandatory  arrest  policies; 
expansion  of  victim  assistance  services; 
mandated  reporting  of  all  domestic 
violence  incidents;  increased  community 
coordination;  enhanced  on-scene 
investigation;  review  and  refining  of 
definitions  related  to  domestic  violence; 
and  development  of  written  policies. 
However,  because  the  training  has 
focused  on  broad  policy  issues  and  has 
been  regional,  there  has  been  little 
opportunity  to  tailor  training  to  the  laws 
of  an  individual  state. 

(b)  Purpose 

The  Office  for  Victims  of  Crime  is 
making  $360,000  available  to 
organizations  and  agencies  that  have 
had  previous  experience  in  training  law 
enforcement  officers.  law  enforcement 
trainers  and  law  enforcement  policy 
makers.  The  organizations  selected  will 
be  required  to  develop  and  implement  a 
training  program  for  law  enforcement 
policy  makers  and  officers  on  the  most 
effective  procedures  and  policies  for 
responding  to  incidents  of  family 
violence  within  a  given  state. 

(c)  Eligible  Applicants 

Applications  will  be  accepted  from 
any  organization  or  agency  that  has  had 
experience  in  training  law  enforcement 
policy  makers  and  officers  in  responding 
to  family  violence  incidents.  As  this 
program  will  focus  primarily  on  training 
of  law  enforcement  policy  makers  and 
developing  a  training  curriculum  for  line 
officers  within  a  particular  state,  the 
applicant  should  have  experience  in  and 
knowledge  about  the  applicable  laws  in 
that  state.  Further,  as  it  is  recognized 
that  the  amount  of  funds  available  for 
this  program  cannot  address  all  the 
training  needs  of  a  particular  state, 
preference  will  be  given  to  applicants 
who  demonstrate  an  investment  of  non- 
Federal  resources  in  the  development  of 
this  program.  Resources  may  be  in  the 
form  of  staff  time,  utilization  of  existing 
training  materials  and  facilities. 

As  competition  wiD  be  based  upon  the 
best  possible  application,  agencies  and 
organizations  representing  a  single  state 
are  encouraged  to  join  together  in 
developing  an  application.  No  more  than 
one  application  per  state  will  receive 
funding. 

Since  the  purpose  of  the  program  is  to 
provide  training  to  the  maximum 
number  of  law  enforcement  officers, 
preference  will  be  given  to  state  law 
enforcement  training  programs  which 
have  an  ongoing  role  in  training  of  law 
enforcement  personnel. 


(d)  Program  Description 

Approximately  six  projects  vdll  be 
funded.  Each  project  must  focus 
primarily  on  the  training  and  policy 
development  needs  of  an  individual 
state.  However,  while  focusing  on  the 
needs  of  an  individual  state,  the  training 
program  should  be  broad  enough  so  that 
law  enforcement  officials  from 
neighboring  states  who  wish  to  attend 
will  benefit  from  the  training. 

The  Office  for  Victims  of  Crime  does 
not  want  to  duplicate  existing  training 
pfforts  in  a  particular  state.  TTie  goal  is 
to  ensure  that  the  information  that  has 
been  developed  under  previous  grants  is 
utilized  and  made  more  relevant  to 
specific  state  circumstances. 

Under  this  program  we  are  requesting 
the  applicants  to  review  their  current 
family  violence  training  program  and 
either  update,  modify,  expand  and/or 
supplement  their  current  law 
enforcement  family  violence  training 
curricula. 

Each  program  should  contain,  at  a 
mini.mum.  the  following  components: 

•  Develop  and  implement  a  training 
program  for  slate  and  local  law 
enforcement  management  personnel  and 
policy  makers  on  effective  policies  and 
procedures  for  responding  to  incidents 
of  family  violence.  The  program  should 
include  statewide/regional  training 
sessions  for  sheriffs,  chiefs  of  police  and 
other  law  enforcement  policy  makers 
and  mid-level  managers.  The  training 
sessions  should  be  formatted  and 
tailored  to  reach  as  many  policy  makers 
as  possible.  Further,  in  designing  the 
h-3ining  program  the  applicant  should 
consider  adapting  training  material  that 
has  been  developed  under  previous 
grants  or  materials  which  are  currently 
available  to  the  stale.  Funds  could  be 
used  to  modify,  update,  amend,  or 
expand  existing  training  documents. 

•  The  curriculum  should  be 
applicable  to  all  line  law  enforcement 
officers  operating  within  a  particular 
state.  It  should  utilize  current  up-to-date 
information,  procedures  and  policies. 
Applicants  are  enouraged  to  ensure  that 
all  material  is  consistent  with  state  law 
and  with  accepted  law  enforcement 
practices  regarding  intervening  in  family 
violence  situations.  Many  of  the 
practices  and  policies  advocated  by  the 
Office  for  Victims  of  Crime  can  be  found 
in  the  recommendations  of  the  Attorney 
General's  Task  Force  on  Family 
Violence  and  in  materials  developed  by 
the  Victim  Services  Agency  (New  York 
Cit>)  under  a  previous  grant.  Activities 
that  would  be  acceptable  under  this 
portion  of  the  program  are: 

•  Development  of  short  instructional 
video  tapes.  The  tapes  would  present  a 
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situation(8)  that  a  law  enforcement 
officer  would  expect  to  encounter  and 
would  require  the  officer  to  take  a 
course  of  action  and  explain  his/her 
reasoning  for  taking  this  action. 

•  Revision  of  the  existing  training 
curriculum  to  incorporate  actions  which 
need  to  be  taken  because  of  the  passage 
of  new  family  violence  related  laws. 

•  Supplementing  outdated  baining 
material  with  more  relevant  and  timely 
material.  Applicants  .may  wish  to 
consider  supplementing  existing 
material  with  computer  software 
tailored  to  the  training  needs  of  law 
enforcement  officers. 

•  Rewriting  the  existing  curriculum  to 
make  it  more  specific  for  line  officers. 
Some  training  curricula,  while 
appropriate,  are  too  long  for  all  officers 
to  attend.  Reducing  existing  curricula  so 
that  more  officers  could  benefit  from  the 
training  would  be  allowable. 

•  Develop  a  plan  for  ensuring  that  the 
line  officer  training  program  developed 
under  the  auspices  of  or  in  conjunction 
with  this  grant  program  is  implemented. 

(e)  Selection  Criteria 

In  determining  which  applications  to 
fund,  the  Office  for  Victims  of  Crime 
will  consider  the  following: 

1.  Experience  in  developing  and 
delivering  law  enforcement  family 
violence  training,  including  the  expertise 
and  background  of  staff  assigned  to  this 
effort.  (10  points) 

2.  Appropriateness  to  program  design 
and  approach  to  identified  problem.  (20 
points) 

3.  Soundness  of  methodology.  (20 
points) 

4.  Cost  effectiveness  and  investment 
of  agencies'  own  training  resources.  (20 
points) 

5.  Extent  to  which  existing  material  is 
utiUzed  and  to  which  materials  are 
consistent  with  practices  and  policies  of 
the  Attorney  General's  Task  Force  on 
Family  Violence  and  materials 
developed  under  previous  grants.  (10 
points). 

6.  The  number  of  persons  and 
agencies  that  will  benefit  f-om  training 
received  under  this  grant  program.  (20 
points) 

(0  Funds  Available 

The  Office  for  Victims  of  Crime  will 
make  $360,000  available  for  this  program 
effort. 

(g)  Grant  Period  and  Award  Amount 

The  Office  for  Victims  of  Crime 
anticipates  making  up  to  six  grants.  The 
grants  will  be  for  eighteen  (18)  months 
and  will  cover  100  percent  of  the  project 
costs.  Though  no  matching  funds  are 
required,  preference  will  be  given  to 


applicants  who  demonstrate  an 
investment  of  non-Federal  resources  in 
the  development  of  this  program.  Grant 
awards  will  range  from  $50,000  to 
$75,000  and  will  be  based  upon  need. 

(h)  Submission  Deadlines 

Applications  must  be  received  by 
September  6. 1989.  Applications  which 
are  hand  delivered  must  be  received  by 
the  close  of  business  {5«)  P.M.  E.D.T.). 

(i)  Applications 

Applicants  should  submit  tltfee  (3) 
copies  of  their  completed  proposal  by 
the  deadline  established  above.  All 
submissions  must  include: 

A.  A  completed  and  signed  Federal 
Assistance  application  on  the  current 
Standard  Form  424.  Copies  of  the 
required  forms,  and  any  information  or 
clarification  regarding  them,  may  be 
obtained  by  writing  the  Office  for 
Victims  of  Crime.  National  Victims 
Initiative  Division.  633  Indiana  Ave 
N.W..  V/ashington.  D.C.  20531.  (202)  272- 
6500. 

B.  A  summary  of  the  full  proposal,  not 
to  exceed  one  page. 

C.  A  program  narrative  of  not  more 
than  twenty  (20)  double  spaced  typed 
pages.  The  narrative  should  include  the 
following  information: 

1.  A  clear,  concise  statement  of  the 
issues  surrounding  the  problem  and  a 
summary  of  how  the  proposed  work 
conforms  to  practices  and  policies  of  the 
Attorney  General's  Task  Force  on 
Family  Violence; 

2.  A  clear  statement  of  the  project 
objectives  including  an  approximation 
of  the  number  of  law  enforcement 
personnel  to  be  trained,  a  list  of  the 
major  milestones  of  events,  activities, 
products,  and  a  timetable  for 
completion. 

3.  A  clear  statement  which  describes 
the  approach  and  strategy  to  be  utilized 
in  responsding  to  each  of  the  tasks 
identified  in  the  program  description. 
AppUcants  should  indicate  bow  the 
training  package  will  be  individualized 
for  the  proposed  target  audience,  and 
how  the  organization  plans  to  maximize 
attendance: 

4.  The  proposed  organization  and 
management  plan,  including,  at  a 
minimum,  the  staff  of  the  project,  with 
their  experience,  the  time  commitments 
of  the  staff  to  individual  project  tasks 
and  current  agency  training  resources 
used  to  support  the  project; 

5.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  contemplated 
by  the  applicant.  Proposed  expenditures 
should  be  listed  for  each  of  the  following 
categories:  personnel,  fiinge  benefits, 
travel,  equipment,  supplies,  conti-actual. 


31594 


Federal  Register  /  Vol.  54.  No.  145  /  Monday.  July  31,  1989  /  Notices 


and  indirect  costs.  A  short  narrative 
justification  of  each  budgeted  cost 
should  also  be  included.  It  is  anticipated 
that  a  subcontract  relationship  with  the 
developer  of  the  training  curriculum  may 
be  established.  If  such  a  relationship  is 
contemplated,  a  separate  detailed 
budget  should  be  submitted; 

6.  Copies  of  vitae  for  the  professional 
staff. 

All  three  copies  of  the  application 
must  be  sent  or  hand  dehvered  to:  Office 
for  Victims  of  Crime,  633  Indiana 
Avenue,  NW..  Washington,  D.C.  20531. 
by  the  deadline  established  above. 

(j)  Notification  Under  Executive  Order 
12372: 

This  program  provides  support  for 
training  and  technical  assistance  for  law 
enforcement  and  other  personnel  to 
assist  in  addressing  issues  related  to 
family  violence.  The  Department  of 
Health  and  Human  Services,  imder 
whose  authority  these  funds  are 
transferred  to  the  Department  of  Justice, 
excludes  this  program  from  coverage 
under  Executive  Order  12372.  This 
training  and  technical  assistance 
program  is  national  in  scope  and  the 
statutory  requirement  for  "regionally 
based  training"  will  be  offered  by 
selected  grantees  in  a  few  cities 
nationwide.  Therefore,  the  requirements 
of  Executive  Order  12372  are  waived. 

Approvedr 
Jane  Nady  Burnley, 

Director,  Office  for  Victims  of  Crime. 
[FR  Doc.  89-17908  Filed  7-28-69;  8:45  am] 

MLUNO  CODE  4410-1»-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  tiie 
Office  of  Management  and  Budget 

Background 

The  Department  of  Labor,  in  carrying 
out  its  responsibihties  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  considers  comments  on  the 
reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review 

As  necessary,  the  Department  of 
Labor  will  publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  Ust  was  published.  The  Ust  will 


have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatetments.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  information  collection. 

Comments  and  Questions 

Copies  of  the  recordkeeping/reporting 
requirements  may  b«  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management.  U.S.  Department  of  Labor. 
200  Constitution  Avenue,  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (2D2)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 


Revision 

Employment  and  Training 

Administration 
Standard  Questionnaire  for 

Manufacturing  Firms 
1205-0194;  ETA  8591  A/B/C 
On  occasion 
Business  or  other-for-profit;  Small 

businesses  or  organizations700 


respondents;  3,975  total  hours;  4.25 
hrs.  per  response;  1  form 
Data  and  information  needed  to 
prepare  Secretary  of  Labor  reports  to 
the  President  under  sections  202  and  224 
of  the  Trade  Act  of  1974  as  amended 
which  are  used  in  determining  type(s)  of 
import  relief,  if  any,  to  be  granted  to 
import  impacted  industries. 

Extension  | 

Employment  and  Training 

Administration 
Customer  Survey  Data  Request 
1205-0190;  ETA  8562 
On  occasion 

Business  or  other  for-profit;  Small 
busineses  or  organizationslS,  630 
respondents;  20,493  total  hours;  1  hr  6 
min.  per  response;  1  form 
Information  needed  for  Secretary  of 
Labor  to  make  determinations  of 
eligibility  of  petitioning  workers  to  apply 
for  trade  adjustment  assistance  in 
accordance  with  sections  222,  223,  and 
249  the  Trade  Act  of  1974  as  amended, 
affecting  manufacturers!,  wholesalers, 
retailers  and  distributors. 
Occupational  Safety  and  Health 

Administration 
Oganizational  statement  for  fire 

brigades 
1218-0075 

Businesses  or  other  for-profit2,750 
responses;  269  hours 
The  organizational  statement 
describes  what  the  fire  brigade  is 
expected  to  do,  and  will  help  employees 
understand  their  duties  and 
responsibiities  as  fire  brigade  members. 
It  will  also  inform  compliance  officers  of 
the  type  of  firefighting  which  will  be 
performed,  and  if  the  level  of  training  is 
consistent  with  that  type  of  firefighting. 
Occupational  Safety  and  Health 

Administration 
Diving  Related  Recordkeeping 
1218-0069 

Businesses  or  other  for>profit;  small 
businesses  or  organixations3,000 
respondents;  111,005  total  burden 
hours;  421.200  forms;  0.263544  hours 
per  response; 

These  requirements/records  are 
directed  toward  assuring  the  safety/ 
health  of  divers  exposed  to  hyperbaric 
conditions  during  and  after  undersea 
activities.  Additionally,  the  safety 
standards  requiring  records  pertaining 
to  diving  equipment  are  intended  to 
bring  about  a  safe  woikplace  and,  thus, 
better  assure  the  occupational  safety  of 
the  divers. 


President's  Committee  on  Employment 
of  the  Handicapped 

Job  Accommodation  Network  Project 

JAN-PCEH 

On  occasion 

State  or  local  governments;  businesses 
or  other  for  profit;  Federal  agencies  or 
employees;  small  businesses  or 
organization85200  responses;  2600 
hoiuv;  1  form 

The  collection  of  data  with  the 
proposed  direct-mail  questionnaire  will 
permit  the  development  of  a  computer- 
based  information  resource  which  may 
be  accessed  by  representatives  of 
business  for  the  purpose  of  identifying 
accommodations  which  will  assist 
handicapped  persons  in  obtaining 
employment. 

Employment  Standards  Administration 
Request  for  State  or  Federal  Workers' 

Compensation  Information 
1215-0060;  CM-g05 
On  occasion 
State  or  local  governments;  Federal 

agencies  or  employees4400 

respondents;  1100  total  hours;  15  min. 

per  response;  1  form 

30  U.S.C.  922  and  20  CFR  725.535 
specify  that  beneficiaries  or  DCMWC 
have  their  benfeits  reduced  by  those 
amounts  which  they  may  receive  from 
State  or  other  Federal  workers' 
compensation  programs  attributable  to  a 
black  lung  related  disability. 

Signed  at  Washington,  DC  this  24t}i  day  of 
July,  1989. 

Paul  E.  Lanon, 

Departmental  Clearance  Officer. 

[FR  Doc.  89-17741  Filed  7-28-«9;  8:45  amj 

BtLUNQ  CODE  4610-2a-M 


NATIONAL  COMMISSION  FOR 
EMPLOYMENT  POUCY 

Hearing 

action:  Notice  of  hearing  location. 

summary:  This  announcement  is  to 
notify  the  public  of  the  location  of  the 
Los  Angeles,  California  hearing.  The 
location  of  the  hearing  is  in  the  Seminar 
Room,  Economics  Hall,  at  the  Museum 
of  Science  and  Industry,  University  of 
Southern  California  Campus.  700  State 
Drive.  Los  Angeles.  California.  This  was 
originally  announced  in  the  Federal 
Register  on  Wednesday.  July  19, 1989  at 
page  30293. 

DATES:  Thursday,  August  3, 1989. 9:00- 
1:00;  Friday,  August  4. 1989.  9:00-12:00. 
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FOR  FURTHER  MFORMATION  CONTACT: 

Barbara  C.  McQuown,  Director, 
National  Commission  for  Employment 
Policy,  1522  K  Street,  NW..  Suite  300, 
Washington.  DC  20005.  (202)  724-1545. 

Signed  at  Washington,  DC  tliis  2l8t  day  of 
July. 

BariMia  C  McQuown, 
Director,  National  Commission  for 
Employment  Policy. 

[FR  Doa  89-17743  Filed  7-28-89;  8:45  am) 
BUIMQ  CODE  4610-3a-H 


Meeting 

ACTION:  Notice  of  meeting  location. 


SUMMARY:  This  announcement  is  to 
notify  the  public  of  the'location  of  the 
Los  Angeles,  California  meeting.  The 
location  of  the  meeting  is  in  the 
Manhattan  Room  at  the  Compri  Hotel- 
LAX.  1985  East  Grand  Avenue,  El 
Segundo,  California,  90245.  This  was 
originally  announced  in  the  Federal 
Register  on  Wednesday,  July  19,  at  page 
30293. 

DATE:  Thursday,  August  3, 1989, 1:30- 
4:30. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  C.  McQuown,  Director, 
National  Commission  for  Employment 
Pohcy.  1522  K  Street.  NW..  Suite  300. 
Washington.  DC  20005,  (202)  724-1545. 

Signed  at  Washington.  DC,  this  21st  day  of 
July. 
Barbara  C.  McQuown, 

Director.  National  Commission  for 
Employment  Policy. 

[FR  Doc.  89-17742  Filed  7-28-89:  8:45  am] 

BILUNQ  CODE  4510-22m 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Applications  Received  Under 
the  Antarctic  Coneervetion  Act  of  1978 

agency:  National  Science  Foundation. 
ACTION:  Notice  of  permit  applications 
received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  under  the 
Antarctic  Conservation  Act  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  these  permit  applications 


by  August  30, 1989.  Permit  applications 
may  be  inspected  by  interested  parties 
at  the  Permit  Office,  address  below. 

address:  Comments  should  be 
addressed  to  Permit  Office.  Room  827, 
Division  of  Polar  Programs.  National 
Science  Foundation.  Washington,  DC 
20550. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Myers  at  the  above  address 
or  (202)  357-7934. 

SUFPLEMENTARY  INFORMATION:  The 

National  Science  Foimdation.  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treafy  Consultative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  July 
27. 1989. 

The  application  received  is  as  follows: 

Applicant 

J.  Alan  Campbell.  P.O.  Box  209, 
Athens.  Georgia  30603. 

Activity  for  Which  Permit  Requested 

Taking.  Entering  protected  areas.  The 
applicant  is  an  artist  who  will  be 
observing,  drawing,  painting, 
photographing,  and  otherwise  recording 
antarctic  wildlife.  He  requests 
permission  to  enter  selected  protected 
areas.  No  physical  handling  of 
specimens  is  intended.  The  applicant 
will  be  in  Antarctica  in  support  of  NSF's 
effort  to  make  available  to  the  public 
information  on  Antarctica  and  the  U.S. 
Antarctic  Program. 

Location 

Palmer  Station  and  vicinify, 
Antarctica. 

Dates 

September  1989— November  1989. 
Charles  E.  Myers, 
Permit  Office. 
[FR  Doc.  89-17734  Filed  7-2»-89;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  NOS.  50-254  and  50-265] 


Commonwealth  Ediaon  Co.; 
Environmental  Aaaeaament  and 
Finding  of  No  Significant  Impact 

The  U'S.  Nuclear  Regulatory 
Coxunission  is  considering  issuance  of 
exemptions  from  the  requirements  of  10 
CFR  Part  50.  Appendix  R.  to 
Commonwealth  Edison  Company 
(CECo,  the  licensee)  for  the  Quad  Cities 
Nuclear  Power  Station  (Units  1  and  2) 
located  in  Rock  Island  County,  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
certain  plant  specific  exemptions  from 
the  requirements  for  "Fire  Protection  of 
Safety  Shutdown  Capability"  prescribed 
in  Section  UI.G  of  Appendix  R  to  10  CFR 
Part  50.  More  specifically,  CECo 
requested  exemptions  from:  [1] 
Subsection  III.C.l-Fire  protection 
features  shall  be  provided  to  assure  at 
least  one  train  of  equipment  necessary 
for  hot  shutdown  would  be  undamaged 
by  fire,  and  systems  necessary  for  cold 
shutdown  could  be  repaired  within  72 
hours;  (2)  Subsection  ni.G.2.a-cables 
and  equipment,  and  associated  non- 
safety  circuits,  of  redundant  trains  shall 
be  separated  by  a  3-hour  rated  fire 
barrier;  and  (3)  Subsection  III.G.3-where 
provisions  of  subsection  III.G.2  cannot 
be  met.  then  alternative  or  dedicated 
shutdown  capability  shall  be  provided, 
including  installation  of  a  fire  detection 
and  fixed-fire  suppression  system. 

The  Need  for  the  Proposed  Action 

Since  it  is  not  possible  to  predict  all 
conditions  or  plant  configurations  under 
which  a  fire  can  occur  and  propagate, 
the  Appendix  R  rule  only  prescribes 
general  fire  protective  measures.  As 
such,  there  will  be  instances  where 
plant  specific  configurations  or  system 
features  could  safely  allow  for  a 
different  kind  of  protection  from  fire 
damage  than  specified  in  the  rule  (i.e.. 
Section  III.G). 

For  these  situations,  strict  compliance 
may  not  be  required  to  meet  the 
underlying  purpose  of  the  rule. 
Whereupon  for  special  circumstances 
identified  in  10  CFR  §  50.12.  the  licensee 
can  be  permitted  to  forego  unnecessary 
plant  modifications.  For  the  particular 
instances  in  this  proposed  action,  the 
licensee  has  demonstrated  by  detailed 
fire  hazards  analysis  that  existing 
protection  and/or  other  proposed 
modifications  will  provide  a  level  of 
safety  for  certain  plant  areas  and  zones 


which  is  equivalent  to  the  technical 
requirements  in  subsections  ni.G.l, 
III.G.2,  and  IILG.3  of  Appendix  R. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemptions  are 
intended  to  provide  a  level  of  safety 
equivalent  to  the  technical  requirements 
of  Section  III.G  of  Appendix  R.  These 
exemptions  will  not  change  the  types,  or 
allow  an  increase  in  the  amounts,  of 
effluents  that  may  be  released  offsite. 
Nor  would  they  result  In  an  increase  in 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemptions. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  restricted  areas  as 
defined  by  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemptions. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  which  were  not  previously 
considered  in  the  Final  Environmental 
Statement  (construction  permit  and 
operating  license]  for  Quad  Cities 
Nuclear  Power  Station,  Units  1  and  2. 
dated  September  1972. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemptions,  any  alternatives  with  equal 
or  greater  enviroiuneotal  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemptions  would  be 
to  require  rigid  compliance  with  the 
requirements  of  Section  III.G  in 
Appendix  R  of  10  CFR  Part  50.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unwarranted  licensee  expenditures  of 
engineering  and  construction  resources, 
as  well  as  associated  capital  costs. 

Agencies  and  Person  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  pertons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  prt^osed  exemptions. 


Based  upon  the  aforementioned 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
requesting  exemptions  dated  December 
18. 1984,  and  as  supplemented  by  letters 
dated  December  4, 1985,  Jane  25, 1986. 
July  22, 1988.  January  12, 1D78. 
September  3a  1987.  October  1, 1987. 
November  20. 1987.  November  23. 1987 
and  November  30. 1987.  These  letters 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555;  and  at  the  Dixon  Public  Library, 
221  Hennepin  Avenue,  Dixon,  Illinois 
61021. 

Dated  at  Bethesda,  Mainland,  this  24th  day 
of  July  1989. 

For  the  Nuclear  Regulatory  Commission. 
Paul  C.  Shemanski, 

Acting  Director.  Project  Directorate  IH-2, 
Division  of  Reactor  Projects  HI.  IV,  V,  and 
Special  Projects. 
[FR  Doc  89-17803  FUed  7-28-89;  8:45  am) 

BILUNG  CODE  7590-01-M 


[Docket  Nos.  50-456  and  50-457] 

Commonwealtti  Ediaon  Co.;  iaauance 
of  Amendment  to  Faciiity  Operating 
Licenses  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  20  to  Facility  Operating 
License  Nos.  NPF-72  and  NPF-77  issued 
to  Commonwealth  Edisoa  Company, 
which  revised  the  Technical 
Specifications  for  operation  of  the 
Braidwood  Station.  Units  1  and  2, 
located  in  Will  County,  Illinois.  The 
amendments  were  effective  as  of  the 
date  of  their  issuance. 

The  amendments  authorize  increasing 
the  Braidwood  spent  fuel  pool  storage 
capacity  from  1,060  to  2,870  storage 
locations. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1054,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  tie  Act  and  the 
Commission's  ruleaand  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
licen.se  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Re^ster  on 
February  14, 1989  (54  FR  6787).  No 
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request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed. 

Pursuant  to  10  CFR  51.21, 51.32,  and 
51.35,  an  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 
has  been  prepared.  A  Notice  of  Issuance 
of  Environmental  Assessment  and 
Finding  of  No  Significant  Impact  was 
pubhshed  in  the  Federal  Register  on  July 
18. 1989  (54  FR  30120).  Based  on  the 
Environmental  Assessment,  the 
Commission  has  determined  that  the 
issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact 

For  further  details  with  respect  to  the 
actions  see  (1)  the  application  for 
amendment  dated  January  3, 1989, 
supplemented  January  24  and  February 
10, 1989,  (2)  Amendment  No.  20  to 
License  Nos.  NPF-72  and  NPF-77.  and 
(3)  the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW..  and  the  Wilmington 
Township  Public  Library.  201  S. 
Kankakee  Street  Wilmington.  Illinois 
60481.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Director,  Division  of  Reactor 
Projects. 

Dated  at  Rockville.  Maryland  this  20th  day 
of]ulyl989. 

For  the  Nuclear  Regulatory  Commission. 
Paul  C.  Shemanski, 

Acting  Director.  Project  Directorate  1II-2, 
Division  of  Reactor  Projects— III,  IV,  Vand 
Special  Projects. 

(FR  Doc.  89-17804  Filed  7-28-89;  8:45  am] 
BILUNQ  COOE  7S90-01-M 


[Docket  Not.  50-373  and  50-374] 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  to  Facility  oip»eratlng 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  68  to  Facility  Operating 
lacense  No.  NPF-11  and  Amendment 
No.  50  to  Facility  Operating  License  No. 
NPF-18,  issued  to  Commonwealth 
Edison  Company,  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  LaSalle  County  Station. 
Units  1  and  2,  located  in  LaSalle  County. 
Illinois.  The  amendments  were  effective 
as  of  the  date  of  issuance. 

The  amendments  eliminate  the 
provisions  of  Section  4.0.2.b  of  the 


Technical  Specifications  applying  to 
refuel  outage  interval  surveillances. 
Elimination  of  this  requirement  will 
allow  scheduling  of  refueling  interval 
surveillances  to  correspond  to  actual 
scheduled  refuel  outages  with  no  impact 
on  safety. 

These  revisions  to  the  licenses  of 
LaSalle  County  Station.  Units  1  and  2. 
are  in  response  to  the  Ucensee's 
application  for  amendment  dated 
December  4. 1987,  supplemented  March 
10. 1989. 

The  appUcation  for  the  amendment 
complies  writh  the  standard  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  was 
published  in  the  Federal  Register  on 
April  14, 1989  (54  FR  15040).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this  notice. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.32(d)(4)  an  enviroiunental  impact 
statement  or  negative  declaration  and 
environmental  assessment  and  finding 
of  no  significant  impact  need  not  be 
prepared  in  connection  with  issuance  of 
the  amendment 

For  further  details  with  respect  to  the 
actions  see  (1)  the  application  for 
amendment  December  4. 1987, 
supplemented  March  10. 1989,  and 
Amendment  No.  68  to  License  No.  NPF- 
11,  (2)  Amendment  No.  50  to  License  No. 
NPF-18.  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  Gelman  Building,  2120  L  Street 
NW..  Washington.  DC,  and  the  Public 
Library  of  Illinois  Valley  Community 
College,  Rural  Route  No.  1,  Ogleby. 
Illinois  61348.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Attention:  Director,  Division 
of  Reactor  Projects.  ^^ 

Dated  at  Rockville,  Maryland  this  day  of 
July  19, 1989. 


For  the  Nuclear  Regulatoiy  Commisaion. 
Paul  C  Sbwnandfi. 

Acting  Director,  Project  Directorate  111-2. 
Division  of  Reactor  Projects  III.  IV.  V.  and 
Special  Projects. 

[FR  Doc.  89-17805  Filed  7-2ft-a9;  8:45  am] 
8NXIIM  CODE  7SM-01-M 


[Docket  No.  50-271] 

Vermont  Yankee  Nuclear  Power  Corp^ 
Issuance  of  Amendment  to  FadHty 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  114  to  Facility 
Operating  License  No.  DPR-28  issued  to 
Vermont  Yankee  Nuclear  Power 
Corporation,  (the  licensee),  which 
revised  the  Technical  Specifications  for 
operation  of  the  Vermont  Yankee 
Nuclear  Power  Station  located  in 
Windham  Count>',  Vermont  The 
amendment  was  effective  as  of  the  date 
of  issuance. 

The  amendment  revised  the  Technical 
Specifications  to  eliminate  the  present 
requirements  to  test  the  remaining 
train(8)  of  the  ECCS  and  SLC  systems 
immediately  and  daily  thereafter  when 
one  train  has  a  component  out  of 
service. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
fmdings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I  which  are  set  forth  in  the 
license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  was 
published  in  the  Federal  Register  on 
January  26, 1988  (53  FR  2114).  A  request 
for  a  hearing  was  received  from  the 
State  of  Vermont  and  the 
Commonwealth  of  Massachusetts. 
Subsequently,  the  two  intervenors  and 
the  appUcant  filed  a  joint  motion  to 
dismiss  the  proceeding.  The  Atomic 
Safety  and  Licensing  Board  granted  the 
motion  to  dismiss  in  an  Order  dated 
May  23, 1989. 

1116  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  (54  FR  30619) 
related  to  the  action  and  has  concluded 
that  an  environmental  impact  statement 
is  not  warranted  and  that  the  issuance 
of  this  amendment  will  not  have  a 
significant  adverse  effect  on  the  quality 
of  the  human  environment 

For  further  details  with  respect  to  the 
actions  see  (1)  the  apphcation  for 
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amendment  dated  December  7. 1987, 
and  clarified  by  letters  dated  July  15, 
1988  and  June  8. 1989,  (2)  Amendment 
No.  114  to  License  No.  DPR-28,  and  [3) 
the  Commission's  related  Safety 
Evaluation  and  Environmental 
Assessment. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  Gelman 
Building,  Lower  Level,  2120  L  Street 
NW.,  Washington,  DC,  and  at  the 
Brooks  Memorial  Library,  224  Main 
Street,  Brattleboro,  Vermont  05301.  A 
copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects  1/ 

n. 

Dated  at  RockviUe,  Maryland  this  2l8t  day 
of  July  198a 

For  the  Nuclear  Regulatory  Commission 
Moctoa  B.  Fairtile, 

Project  Manager,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  l/II,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc  80-17606  Filed  7-2»-69;  8:45  am] 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AQCNCV:  Office  of  Personnel 

Management. 

ACnoit  Notice. 

•UMMARV:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A,  B, 
and  C  in  the  excepted  service,  as 
required  by  civil  service  rule  VL 
Exceptions  from  the  Competitive 
Service. 

PON  RMTHEII  INFORMATION  CONTACT: 

Uesa  Martin.  (202)  632-0729. 
SUPnSMENTARV  INFORMATION:  The 

OfRce  of  Personnel  Management 
pubUshed  its  last  monthly  notice 
updating  appointing  authorities 

established  or  revoked  under  the 

Excepted  Service  provisions  of  5  CFR 
Part  213  on  July  6, 1989  (54  FR  28525). 
Individual  authorities  established  or 
revoked  under  Schedule  A,  B,  or  C 
between  June  1, 1989,  and  June  31, 1989, 
appear  in  a  listing  below. 

Future  notices  will  be  published  on 
the  fourth  Tuesday  of  each  month,  or  as 
soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities 
will  be  published  as  of  June  30  of  each 
year. 

Sdiedule  A 

The  following  exception  was 
established: 


Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration 

Field  positions,  GS-9  and  below,  in 
the  Ocean  and  Atmospheric 
Administration's  National  Marine 
Fisheries  Service  conducting  fish  and 
processed  fish  products  inspection, 
funded  by  the  privatt  sector.  New 
appointments  under  this  authority  may 
not  be  made  after  July  1. 1990.  Effective 
June  28, 1989. 

Schedules 

The  following  exception  was 
established: 

National  Endowment  for  the  Humanities 

One  position  of  Humanities 
Administrator,  GS-1701-12.  Office  of  the 
Assistant  Chairman  for  Programs. 
Effective  June  28. 1939. 

Schedule  C  | 

U.S.  Arms  Control  and  Disarmament 
Agency 

One  Secretary  (Stenography)  to  the 
Director.  Effective  June  6. 1989. 

One  Secretary  (Stsnography)  to  the 
Deputy  Director.  Effective  June  21, 1989. 

U.S.  Department  of  Agriculture 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Governmental  and  Public 
Affairs.  Effective  May  31, 1989.  Note: 
This  position  should  have  appeared  in 
the  listing  dated  Wednesday,  July  6, 
1989;  54  FR  28527. 

One  Special  Assistant  to  the 
Secretary.  Effective  June  19, 1989. 

One  Staff  Assistant  to  the  Secretary. 
Effective  June  22, 1989. 

One  Confidential  Assistant  to  the 
Administrator,  Food  Safety  and 
Inspection  Service.  Effective  June  22, 
1989. 

One  Staff  Assistant  to  the 
Administrator,  Agricultural  Stabilization 
and  Conservation  Service.  Effective  June 
22, 1989. 

One  Confidential  Assistant  to  the 
Special  Assistant  to  the  Secretary. 
Effective  June  22, 19B9. 

One  Confidential  Assistant  to  the 
Associate  Administrator,  Foreign 
Agricultural  Service.  Effective  June  25, 
1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Congressional 
Relations.  Effective  June  29. 1989. 

One  Staff  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  June  29, 1989. 

One  Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service.  Effective  Jane  29, 1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Marketing  and 


Inspection  Services.  Effective  June  29, 
1989. 

One  Special  Assistant  to  the 
Administrator,  Office  of  Transportation. 
Effective  June  29, 1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Science  and 
Education.  Effective  June  29. 1989. 

Department  of  Commerce 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary.  Effective  June 
5. 1989. 

One  Director.  Congressional  Affairs 
Staff,  to  the  Under  Secretary  for  the 
Bureau  of  Export  Administration. 
Effective  June  6. 1989. 

One  Chief  of  Congressional  Affairs  to 
the  Director,  Minority  Bisiness 
Development  Agency.  Effective  June  5. 
1989. 

One  Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Congressional 
Affairs.  Effective  June  5, 1989. 

One  Director  of  Public  Affairs  to  the 
Under  Secretary  for  Travel  and  Tourism. 
Effective  June  8, 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
International  Economic  Policy.  Effective 
June  9, 1989. 

One  Confidential  Assistant  to  the 
Deputy  Under  Secretary.  Effective  June 
9, 1989. 

One  Deputy  to  the  Chief  of  Staff. 
Effective  June  9. 1989. 

One  Special  Assistant  to  the  Deputy 
Secretary.  Effective  June  9, 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
June  9, 1989. 

One  Director,  Office  of  Public  Affairs, 
to  the  Under  Secretary  for  International 
Trade.  Effective  June  12. 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
International  Economic  Policy.  Effective 
June  19, 1989. 

One  Special  Assistant  to  the  Director 
General,  U.S.  and  Foreign  Commercial 
Services.  Effective  June  14. 1989. 

One  Congressional  Liaison  Assistant 
to  the  Director  of  Congressional  Affairs. 
Effective  June  19. 1989. 

One  Chauffeur  to  the  Secretary. 
Effective  June  21. 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Africa. 
Near  East  and  South  Asia,  International 
Trade  Administration.  Effective  June  21, 
1989. 

One  Private  Secretaiy  to  the  Deputy 
Under  Secretary  for  International  Trade. 
Effective  June  22, 1989. 

One  Confidential  Assistant  to  the 
Chief  of  Staff.  Effective  June  22, 1989. 
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One  Special  Assistant  to  the  Assistant 
Secretary  for  Export  Administration. 
Effective  June  27, 198a 

One  Deputy  to  the  Director,  Office  of 
Public  Affairs.  Effective  June  27, 1989. 

One  Special  Assistant  to  the  Deputy 
Director,  Office  of  Congressional 
Affairs.  Effective  Jime  27, 198a 

One  Confidential  Assistant  to  the 
Dv^puty  Under  Secretary  for 
Intematicnal  Trade.  Effective  June  27, 

ir-fg. 

One  Ccnfidential  A-ss-a'ant  to  the 
Deputy  A.sbistant  Secretary  for  Trade 
Information  and  Analysis.  Effective  June 
2%  1989. 

One  Ccnfidential  Assistant  to  the 
Assistar.t  Secretary,  National  Oceanic 
and  AtiTiOspheric  Adminii;tration. 
Effective  June  29. 1889. 

One  Coniiilential  Assistant  to  the 
Deputy  Assistant  Secretary  for  Trade 
Development.  Effective  June  30. 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Congressional  Affairs.  Effective  June  30, 
1989. 

One  Executive  Assistant  to  the 
Assistant  Secretary  for  Trade 
Development.  Effective  June  30, 1989. 

One  Congressional  Affairs  Specialist 
to  the  Director,  Office  of  Legislative 
Affairs.  Effective  June  30, 1989. 

One  Special  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  June 
30, 1989. 

Department  of  Defense 

One  Staff  Assistant  (Stenography)  to 
the  Assistant  to  the  Vice  President  for 
National  Security  Affairs.  Effective  June 
12, 1989. 

One  Personal  and  Confidential 
Assistant  to  the  Ambassador  to  NATO. 
Effective  June  29, 1989. 

Department  of  Energy 

One  Staff  Assistant  to  the  General 
Counsel.  Effective  June  1, 1989. 

One  Staff  Assistant  to  the  Deputy 
General  Counsel  for  Environment, 
Conservation  and  Legislation.  Effective 
June  1. 1989. 

One  Staff  Assistant  to  the  Director, 
Office  of  Minority  Economic  Impact. 
Effective  June  2, 1989. 

One  Speechwriter  to  the  Deputy 
Assistant  Secretary  for  External  Affairs. 
Effective  June  8, 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Nuclear  Energy.  Effective 
June  8, 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary,  Management  and 
Administration.  Effective  June  6. 198a 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  Energy 
Emergencies.  Effective  June  6. 198a 


One  Director,  Division  of 
Congressional  Affairs,  to  the  Director, 
Office  of  External  Affairs.  Effective  June 
6, 1989. 

One  Staff  Assistant  to  the  Deputy 
Assistant  Secretary  for  External  Affairs. 
Effective  June  6, 1989. 

One  Staff  Assistant  to  the  Chief  of 
Staff  to  the  Secretary.  Effective  June  19, 
1989. 

One  Staff  Assistant  to  tlie  Assistant 
Secretary  for  Fossil  Energy.  Effective 
June  19, 1983. 

Two  Staff  Assibtants  to  the  Assistant 
Secretary  for  Fossil  Energy.  Effective 
June  19. 1989. 

One  Staff  Assistant  to  tha  General 
Counsel.  Effective  June  19, 19S9. 

One  Staff  Assistant  to  the  General 
Counsel.  Effective  June  21, 1989. 

One  Special  Assistant  to  the  Chief  of 
Staff  to  iJie  Secretary.  Effective  June  29. 
1989. 

Department  of  Transportation 

One  Director,  Office  of  Media 
Relations  and  Special  Projects,  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  June  8. 1989. 

One  D^uty  to  the  Director.  Office  of 
Congressional  Affairs.  Effective  June  27. 
1989. 

Two  Congressional  Liaison  Officers  to 
the  Director.  Office  of  Congressional 
Affairs.  Effective  June  30, 1989. 

Department  of  Education 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management 
Effective  June  2, 1989. 

One  Director,  Recognition  Division,  to 
the  Director,  Programs  for  the 
Improvement  of  Practice.  Effective  June 
12, 1989. 

One  Special  Assistant  to  the  Under 
Secretary.  Effective  June  19. 1989. 

One  Confidential  Assistant  to  the 
Deputy  Assistant  for  Higher  Education 
Programs.  Effective  June  22, 1989. 

One  Special  Assistant  to  the  Director, 
Interagency  Operations  Staff  Effective 
June  22. 1989. 

One  Confidential  Assistant  to  ttie 
Deputy  Under  Secretary  for 
Management.  Effective  June  27, 1909. 

One  Staff  Assistant  to  the  Deputy 
Under  Secretary  for  Management 
Effective  June  27, 1939. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Intergovernmental 
and  Interagency  Affairs.  Effective  June 
27, 1989. 

One  Special  Assistant  to  the  Deputy 
Under  Secretary  for  Management. 
Effective  June  27, 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  June  27, 1989. 


One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Elementary  and 
Secondary  Education.  Effective  June  27, 
1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Educational 
Research  and  Improvanent  Effective 
June  29, 1989. 

Equal  Employment  Opportunity 
Commission 

One  Special  Assistant  to  the 
Chairman.  Effective  June  22, 1989. 

Environmental  Protection  Agency 

One  Special  Assistant  to  the 
Administrator.  Effective  June  30, 1989. 

Department  of  Health  andHum.an 
Services 

One  Special  Assistant  to  the  Director, 
Office  of  Family  Assistance.  Effective 
June  19, 1989. 

One  Congressional  Liaison  Specialist 
to  the  Deputy  Assistant  Secretary  for 
Legislation.  (Congressional  Liaison). 
Effective  June  19, 1989. 

One  Executive  Assistant  to  the 
Director,  Office  of  Child  Support 
Enforcement  Effective  Jane  la  1989. 

One  Confidential  Assistant  to  the 
Administrator,  Health  Care  Financing 
Administration.  Effective  June  20, 1988. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  June  21, 1968. 

One  Director,  Scheduling,  Securing 
and  Protection,  to  the  Secretary. 
Effective  June  22, 1988. 

One  Special  Assistant  to  the  Under 
Secretary.  Effective  June  28. 19S9. 

Department  of  Housing  and  Urban 
Development 

One  Staff  Assistant  to  the  Deputy 
Assistant  for  PubUc  and  Indian  Housing. 
Effective  June  2. 1988. 

One  Assistant  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  June  6. 1989. 

One  Assistant  for  Congressional 
Relations  to  the  Deputy  Assistant 
Secretary  for  Congressional  Relations. 
Effective  June  12. 1989. 

One  Intergovernmental  Relations 
Office,  to  the  Deputy  Under  Secretary 
for  Intergovernmental  Relations. 
Effective  June  14. 1989. 

One  Special  Assistant  to  the  Regional 
Administrator-Regional  Housing 
Commissioner.  Effective  June  la  198a 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing. 
Effective  June  19. 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  PoUcy  Developnent  and 
Research.  Effective  June  19. 1989. 
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One  Intergovernmental  Relations 
Officer  to  the  Deputy  Under  Secretary 
for  Intergovernmental  Relations. 
Effective  June  19. 1989. 

Department  of  Interior 

One  Special  Assistant  to  the  Director. 
Bureau  of  Land  Management.  Effective 
June  2, 1989. 

One  Special  Assistant  for  Control  and 
Correspondence  to  the  Special  Assistant 
for  Policy  and  Programs.  Effective  June 
12. 1989. 

One  Confidential  Assistant  to  the 
Assistant  Secretary  for  Policy,  Budget 
and  Administration.  Effective  June  29. 
1989. 

Department  of  Justice 

One  Special  Assistant  to  the  Director, 
Commimity  Relations  Service.  Effective 
June  2. 1989. 

One  Deputy  to  the  Director,  Office  of 
Public  Affairs.  Effective  June  2. 1989. 


Department  of  Labor 

Two  Special  Assistants  to  the 
Assistant  Secretary  for  Employment  and 
Training.  Effective  June  12, 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
June  14. 1989. 

One  Staff  Assistant  to  the  Assistant 
Secretary  for  Public  and 
Intergovernmental  Affairs.  Effective 
June  21. 1989. 

One  Special  Assistant  to  the  Assistant 
Secretary  for  Employment  and  Training. 
Effective  June  21, 1989. 

One  Staff  Assistant  to  the  Deputy 
Under  Secretary  for  International 
Affairs.  Effective  June  29. 1989. 

Office  of  Management  and  Budget 

One  Confidential  Secretary  to  the 
Deputy  Director.  Effective  June  12, 1989. 

One  Confidential  Secretary  to  the 
Deputy  Director.  Effective  June  12, 1989. 

President's  Commission  on  Executive 
Exchange 

One  Associate  Director  for  Education 
to  the  Executive  Director.  Effective  Jime 
9.1989. 

Department  of  State 

One  Special  Assistant  to  the  Head  of 
the  U.S.  Delegation  to  Geneva  for  Arms 
Reduction  Negotiations.  Effective  June  2, 
1989. 

One  Special  Assistant  to  the  Assistant 
Secretary,  International  Organization 
Affairs.  Effective  June  27, 1989. 

One  Secretary  (Typing)  to  the 
Assistant  Secretary  for  Legislative 
Affairs.  Effective  June  27. 1989. 

One  Coordinator,  Intergovernmental 
Affairs,  to  the  Deputy  Assistant 


Secretary  for  Public  Diplomacy. 
Effective  June  29, 1989. 

Department  of  the  Treasury 

One  Public  Affain  Specialist  to  the 
Associate  Commissioner  for 
Congressional  Affairs.  Effective  June  19. 
1989. 

One  Special  Assistant  to  the  Under 
Secretary  (Finance).  Effective  June  19. 
1989. 

One  Staff  Assistant  to  the  Director. 
United  States  Mint.  Effective  June  29, 
1989. 

United  States  Information  Agency 

One  Program  Officer  to  the 
Supervisory  Public  Affairs  Specialist. 
Effective  June  8. 1989. 

One  Special  Assistant  to  the  Director 
of  Private  Sector  Committees.  Effective 
June  8. 1989. 

Office  of  the  United  States  Trade 
Representative 

One  Confidential  Secretary  to  the  U.S. 
Trade  Representative.  Effective  June  12. 
1989. 

One  Congressional  Affairs  Officer  to 
the  Assistant  U.S.  Trade  Representative 
for  Congressional  Affairs.  Effective  June 
27, 1989. 

Authority:  5  U.S.C.  $301.  3303;  E.0. 10555.  3 
CFR  1954-1958  Comp.,  P.  218. 

U.S.  Office  of  Personnel  Management. 
Constance  Berry  NeMinan, 
Director. 
[FR  Doc.  89-17763  Filtd  7-28-89;  8:45  am] 

B4LUNG  CODE  632S-01-«l| 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[34-27052  DTC-89-1] 

Self-Regulatory  Organizations; 
Depository  Trust  Company;  Order 
Granting  Temporay  Approval  of  a 
Proposed  Rule  Change 


'  15  U.S.C  78(b)(1)  19B1. 

■  DTCi  FAST  progran  allows  DTC  to  leave 
securities  with  transfer  agents  in  the  fonn  of 
balance  certificates  registered  in  the  depository's 


Commission  published  notice  of  this 
proposed  rule  change  in  the  Federal 
Register  to  solicit  comments  fi'om 
interested  persons.'  On  May  9, 1989, 
DTC  amended  the  proposed  rule  change 
to  incorporate  DTC's  procedures  for  the 
RWT  service.*  No  comments  were 
received.  This  order  approves  the 
proposal  On  a  pilot  basis  through 
December  30. 1989. 

I.  Description 

DTC  proposes  to  replace  its  urgent 
Certificate  on  Demand  ("COD") 
withdrawal  service  *  for  corporate 
securities  issues  settling  in  next-day 
funds  that  are  ineligibla  for  DTC's  Fast 
Automated  Securities  Transfer  ("FAST") 
program  with  RWT.  Under  RWT.  DTC 
will  endeavor  to  make  available  to 
participants  requesting  this  service, 
certificates  registered  in  the 
participant's  name  (or  Another  name  as 
directed  by  the  participant),  on  a  next- 
day  basis.  Currently.  DTC  fills  urgent 
COD  withdrawal  requests  by  delivering 
certificates  on  a  next-day  basis, 
registered  in  DTC's  nominee  name 
endorsed  to  the  participant. 

DTC  has  made  special  arrangements 
with  transfer  agents  to  process 
ownership  transfers  under  RWT  on  an 
expedited  basis.  Thus.  DTC  expects 
RWT  transfer  agents  located  in  New 
York  City  to  turnaround  certificates 
within  one  day  and  transfer  agents 
located  outside  of  New  York  City  to 
turnaround  certificates  within  two  days. 

DTC  plans  to  implement  the  new 
RWT  service  on  a  pilot  basis  for  at  least 
three  months  with  fifteen  New  York  City 
transfer  agents  and  fifty  transfer  agents 
located  outside  New  York  City.  DTC 
will  continue  to  fill  COD  requests  from 
participants  for  issues  not  included  in 


July  21. 1989. 

On  January  18. 1689,  the  Depository 
Trust  Company  ("DTC")  filed  a 
proposed  rule  change  (File  No.  SR-DTC- 
89-1)  with  the  Commission  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1»34  ("Act").»  The 
proposed  rule  change  would  institute  a 
new  Rush  Withdrawal  Transfer 
("RWT")  service  for  corporate  issues 
settling  in  next-day  funds  that  are  not 
full  Fast  Automated  Securities  Transfer 
("FAST')  issues.*  On  April  24. 1989.  the 


nominee  name.  Code  &  Co.  Ttie  balance  certificates 
arp  adjusted  daily  according  to  DTC's  deposit  and 
withdrawal  activity.  A  "full"  FAST  issue  transfer 
agent  agrees  to  HU  requests  fcr  urgent  withdrawals 
through  WithdrawaU-by-Transfer,  which  is  the 
manner  in  which  certificates  are  routinely 
transferred  into  the  name  of  b  participant,  from  the 
DTC's  nominee  name.  Code  and  Co. 

»  Securities  Exchange  Act  Release  No.  26730 
(April  14. 1989),  54  TO  1643&*  (April  24, 1989). 

*  DTC  also  provided  the  Commission  with 
additional  information  conctming  DTC's  proposal 
and  requested  that  this  proposal  be  implemented  on 
a  pilot  basis.  See  letter  to  Eater  Saverson,  Jr..  Branch 
Chief,  Division  of  Market  Regulation,  Commission, 
from  Patricia  H.  Trainor,  Associate  Counsel,  The 
Depository  Trust  Company,  dated  May  31, 1989. 

*  An  urgent  COD  withdrawal  is  a  request  for 
immediate  delivery  of  physical  certificates,  DTC 
fulfills  such  requests  by  removing  certificates 
(registered  in  DTCs  nomineB  name  or.  if  applicable, 
in  bearer  form)  from  its  vault  and  endorsing  them 
over  to  the  requesting  partiaipanL  DTC  will  attempt 
to  satisfy  a  COD  request  only  if  it  has  sufficient 
vault  inventory.  Securities  ^change  Act  Release 
Na  28883  (June  1. 1988).  54  FR  24815  Qune  8, 1988). 


Federal  Regstec  /  Vol.  54.  No.  145  /  Monday.  July  31,  1989  /  Notices 


siioi 


the  pilot  pro^ara  with  certificates  &om 
DTC's  vault." 

n.  DTC's  Rationale 

DTC  believes  the  nde  change  is 
consistent  with  the  requirements  of  die 
Act  because  it  will  reduce  the  risk 
associated  with  handling  physical 
certificates  and  the  costs  of  storing  large 
numbers  of  corporate  certificates  in  an 
assortment  of  round-lot  quantities  to 
match  participants'  most  likely 
requirements  for  CODs.  It  will  eliminate 
a  costly  urgent  withdrawal  structure  and 
staffing  that  is  no  longer  needed  on  a 
routine  basis,  reduce  risks  associated 
with  that  structure,  and  will  cease  to 
mutualize  a  cost  that  is  better  addressed 
and  priced  as  exception  processing.  In 
addition,  DTC  believes  that  the  one-step 
transfer  process  offered  by  RWT  is  more 
efficient  than  the  existing  two-step 
procedure  in  which  DTC  endorses  the 
certificate  over  to  its  participant,  and 
then  that  participant,  or  the  person  that 
ultimately  receives  the  certificate,  must 
send  it  to  the  transfer  agent  to  transfer  it 
into  its  name. 

DTC  believes  that  there  is  litde  or  no 
need  for  a  sameday  or  expedited 
certificate  withdrawal  service  for 
corporate  seciorities  because  the  rules  of 
the  New  York  Stock  Exchange 
("NYSE"),  the  National  Association  of 
Securities  Dealers  ("NASD"),  and  other 
self-regulatory  organizations  (such  as 
the  Municipal  Securities  Rule  Board, 
"MSRB")  require  that  all  delivery 
against  payment  settlements  in 
depository-eligible  corporate  securities 
occur  by  book-entry  at  securities 
depositories.''  For  other  kinds  of 
settlement  and  for  purposes  other  than 
settlement,  where  participants  may  need 
to  deliver  physical  certificates,  DTC 
believes  RWT  usually  will  be  sufficient 
to  accommodate  the  need  of  its 
participants. 

ni.  Discussion 

The  Commission  jjreliminariiy 
believes  that  the  proposal  is  consistent 
with  Section  17A  of  the  Act  because  it 
will  promote  the  safeguarding  of 
securities  in  DTC's  custody  or  control  or 
for  which  it  is  responsible.  However,  the 
Commission  is  concerned  that  the 
implementation  of  RWT  not  disrupt  die 
prompt  and  accurate  clearance  and 
settlement  of  securities,  and  therefore, 
believes  that  DTCs  approach  to 


implement  this  new  service  on  a  pilot 
basis  is  appropriate. 

DTC  plans  to  monitor  the  certificate 
turnaround  performance  of  all  transfer 
agents  participating  in  the  RWT  pilot 
programs.*  DTC  will  compile  transfer 
agent  turnaround  statistics  on  a  bi- 
weekly basis,  will  solicit  comments  from 
transfer  agents  participating  in  the  RWT 
service  about  all  aspects  of  the  service, 
and  will  report  this  information  to  the 
Commission. 

OTC  will  evaluate  the  statistics  and 
other  information  it  collects  concerning 
transfer  agent  performance  throughout 
the  pilot  ]}eriod  and  will  use  this 
information  to  determine  the  overall 
performance  of  the  RWT  service  and 
transfer  agents'  individual  performance. 
DTC  will  continue  to  provide  COD 
service  in  issues  served  by  transfer 
agents  that  fail  to  meet  RWT  turnaround 
standards  until  their  performance  meets 
RWT  turnaround  standards.  As  with 
CODs,  DTC  will  not  guarantee  that 
every  RWT  request  can  be  filled  within 
the  projected  time  frame.  DTC 
anticipates  that  RWT  turnaround  will  be 
at  least  as  fast  as  current  tumarotmd  for 
denomination  ^lit-ops,  and  that  RWT 
may  be  even  faster  because  of  the 
incentive  provided  to  the  transfer  agent 
by  the  oppo^^Jnity  to  earn  a  rush 
transfer  fee.'  The  Commission  hopes  the 
pilot  program  will  facilitate  next-day 
withdrawals  and  provide  further  data  in 
order  to  assess  the  extent  to  which 
certificates  are  still  needed  to  enable 
broker-dealers  to  settie  trades  without 
incurring  overnight  financing  costs. 

IV.  Conchision 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposed  rule 
change  is  consistent  with  the  Act  and,  in 
particular.  Section  17A. 

It  is  therefore  ordered,  pursuant  to 
section  19(bl(2)  of  Uie  Act,  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
89-1)  be,  and  hereby  is;  approved  until 
December  30, 1989. 

For  the  Commisaion,  by  the  Divwioa  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  89-17758  Filed  7-2»-89;  •:45  ami 
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*  After  the  pilot  progtaoi  has  ended  DTC  plans  to 
continue  to  o^er  the  COD  service  on  a  limited  basis 
until  it  has  exhausted  its  vault  inventory. 

'  See  NYSE  Rule  387  (aKS).  NASD  64  (a)t.'>).  and 
MSRB  Role  G-IZ  (f)  and  G-IS  (d)  (tii). 


•  DTC  expects  to  receive  approximafHly  100  RWT 
requests  far  day. 

*  DTC's  fee  for  processing  a'adb  RWT  rcquot  wiB 
be  S22Ja  plus  a  pass-through  of  aay  rush  transfer 
fees  the  transfer  agent  charts  DTC.  If  DTC  fills  an 
urgent  request  with  a  certificate  registeivd  in  the 
name  of  DTCs  nominee  from  its  vault  iaventary.  tlw 
fee  will  be  tlie  usual  corpor<;(e  COD  fee  af  $10.2.%. 
.See  Secnrities  Exchange  Act  Release  No.  28980 
(lunc  23. 1989),  54  FR  28136  (Jnly  5. 198S). 


[34-27053  DTC-«9-121 

Sdr  Regulatory  Organizallona;  Tha 
Depository  Trust  Company;  Propoaad 
Rule  Change  nay  dh  ig  flwlafciii  of 
Existing  Rules 

luty  21, 1989. 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  ol  1934  ("Act"), 
notice  is  hereby  given  that  on  July  3, 
1988  the  Depository  Trust  Cooipai^ 
("DTC")  filed  with  the  Secarities  and 
Exchange  Cocunission  ("Commi&sioo") 
the  proposed  rule  change  described 
below.  The  proposal  ^ould  make 
certain  technical  corrections  to  DTCs 
rules.  The  Commission  is  publishing  this 
notice  to  solicit  comment 

I.  Description  of  Proposal 

DTC  proposes  to  make  mtoor 
revisions  to  some  of  its  rules.  DTC  states 
that  its  proposal  would  eliminate 
obsolete  references  and  clarify  the 
meaning  of  certain  provisions  contained 
in  its  rules.  The  proposal  contains  one 
substantive  change  to  DTCs  Rule  6,  to 
eliminate  the  requirement  that  secinities 
eligible  for  DTC  services  must  be 
processed  by  a  transfer  agent  located  in 
the  United  States. 

n.  DTC's  Rationale  for  the  Proposal 

DTC  states  that  it  has  adopted  the 
proposal  pursuant  to  Section  17A(b)(3) 
of  the  Act.  section  17A(b)(3)  provid^ 
among  other  things,  that  no  clearing 
agency  shall  be  registered  imless  the 
Commission  determines  that  the  rules  of 
the  clearing  agency  are  designed  to 
promote  the  prompt  and  accirate 
clearance  and  settlement  of  securities 
transactions  and  to  remove  impediments 
to  and  perfect  the  nechanism  kA  a 
national  system  for  the  prompt  and 
accurate  dearance  and  settfenent  of 
securities  transactiona  DTC  believes 
that  its  proposed  rule  change  will  have 
such  an  effect. 

in.  Request  for  Conments 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedetal 
Register  or  within  such  kiager  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regnlatory 
organization  consents,  the  Commission 
wiU  by  order  approve  such  proposed 
change  or  institute  {M«ceed^ngs  to 
determine  whe^ier  the  ^tipesed  rule 
change  should  be  disapproved. 
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Interested  persoiu  can  submit  written 
commentB  about  the  proposal  by  filing 
six  copies  of  their  conunents  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filing,  all  subsequent  amendments,  all 
written  statements  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  the  filing  also  will  be 
available  for  inspection  and  copying  at 
DTCs  principal  office. 

All  conunents  should  refer  to  the  file 
number  SR-DTC-69-12  and  should  be 
submitted  by  August  21, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
looathao  G.  Kats, 
Secretary. 

[FR  Doc.  89-17^59  Filed  7-28-89;  8:45  am] 
■UMO  COW  SOIO-OI-* 


[FN*  Na  500-1) 

UtaNM  HMlthcara  Group.  LttL;  Orcter 
of  Susponslon  of  Trading 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Lifeline 
Healthcare  Group,  Ltd.,  a  Delaware 
corporation  with  executive  offices 
located  at  1913  W.  Tacoma,  Suite  C, 
Broken  Arrow,  Oklahoma  74012,  and 
that  questions  have  been  raised  about 
recent  market  activity  in  the  securities 
of  the  company  and  the  adequacy  and 
accuracy  of  publicly  disseminated 
information  concerning,  among  other 
things,  the  valuation  of  the  company's 
assets,  the  results  of  its  business 
operations,  recent  acquisitions 
announced  by  the  company,  the  identity 
of  certain  owners  of  five  percent  or  more 
of  Uie  company's  common  stock,  and  the 
nature  and  terms  of  the  distribution  of  a 
stock  dividend  authorized  by  the 
company  on  April  B,  1989.  The 
Commission  is  of  the  opinion  that  the 
public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  Lifeline  Healthcare 
Group,  Ltd. 


Therefore,  it  is  ordered.  Pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  securities 
of  Lifeline  Healthcare  Group,  Ltd.,  over- 
the-counter  or  otherwise,  is  suspended 
for  the  period  from  9:30  a.m.  (e.d.t.)  on 
July  26, 1989.  through  11:59  p.m.  (e.d.t.) 
on  August  4, 1989. 

By  the  Commission. 
lonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-17807  Filed  7-28-89;  8:45  am] 

MLLINO  CODE  M10-«1-ll 


[ReL  No.  IC-17079;  812-7246] 

Ryan  Mortgage  Acceptanea 
Corporation  V;  Application 

]uly  24. 1989. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  application  for 

exemption  under  the  investment 

Company  Act  of  1940  ("1940  Act"). 

Applicant-  Ryan  Mortgage  Acceptance 
Corporation  V  (the  "Issuer"  or 
"Applicant"). 

Relevant  1940  Act  Section:  Exemption 
requested  under  section  6(c)  from  all 
provisions  of  the  1940  Act. 

Summary  of  Application:  Applicant 
seeks  an  order  to  exempt  it  from  all 
provisions  of  the  1940  Act  in  connection 
with  the  issuance  and  sale  of 
collateralized  mortgage  obligations  and 
the  sale  of  certain  residual  interests. 

Filing  Date:  The  application  was  filed 
on  February  17, 1989,  and  was  amended 
on  May  16, 1989,  June  13, 1989  and  July 
21. 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  18, 1989,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

addresses:  Secretary,  SEC,  450  5th 
Sti>eet.  NW.,  Waslvngton,  DC  20549. 
Applicant  111  Ryan  Court,  Pittsburgh. 
PA  15205. 


FOR  FURTHER  INFORMATION  CONTACT 

Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847,  or  Stephanie  M.  Monaco, 
Branch  Chief,  at  (202)  272-3030  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  by  either  going  to  the 
SEC's  Public  Reference  Branch  or 
contacting  the  SEC's  conmiercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300).  I 

Applicant's  Repiesentaiions 

1.  Applicant  is  a  wholly-owned 
limited  purpose  finance  subsidiary  of 
NVR  Mortgage  LP.,  which  is,  in  turn,  an 
indirect  wholly-owned  mortgage 
banking  subsidiary  of  NVRyan  LP. 
Applicant  was  organized  to  issue  series 
of  mortgage  collateralized  bonds 
("Bonds")  to  facilitate  the  financing  of 
long-term  residential  mortgages. 

2.  Each  series  of  Bonds  will  be  issued 
under  the  terms  of  an  indenture  (the 
"Indenture")  between  Applicant  and  a 
trustee  (the  "Trustee"),  as  supplemented 
by  one  or  more  series  supplements.  Each 
Indenture  will  be  qualified  under  the 
Trust  Indenture  Act  of  1939,  as 
amended,  unless  an  appropriate 
exemption  is  available. 

3.  Applicant  may  seO  its  right  to 
receive  funds  released  from  the  lien  of 
the  Indenture  not  required  to  pay 
principal  and  interest  on  the  Bonds 
("Residual  Interests")  to  certain 
institutional  and  non-institutional 
investors,  as  described  more  fully  under 
"Applicant's  Conditions." 

4.  The  mortgage-related  collateral 
("Mortgage-Related  Collateral") 
securing  the  Bonds  will  be  limited  to  (i) 
fully  modified  pass-through  mortgage 
certificates  or  graduated  payment 
mortgage-backed  securities  as  to  which 
the  Government  National  Mortgage 
Association  ("GNMA")  guarantees  the 
timely  payment  of  principal  and  interest 
("GNMA  Certificates"),  (ii)  guaranteed 
mortgage  pass-through  certificates 
("FNMA  Certificates")  issued  by  the 
Federal  National  Mortage  Association 
("FNMA").  (iii)  mortgage  participation 
certificates,  (iv)  whole  mortgage  loans 
secured  by  first  liens  on  single  (one  to 
four)  family  residential  properties 
("Mortgage  Loans")  or  (v)  other 
mortgage  related  securities  secured  by 
Mortgage  Loans  ("Nott-Agency 
Certificates").  Mortgage  Certificates. 
Mortgage  Loans  and  Non- Agency 
Certificates  are  referred  to  as 
"Mortgage-Related  Collateral." 

5.  No  party  will  be  able  to  impair  the 
security  afforded  by  the  Mortgage- 
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Related  Collateral,  reserve  funds, 
accounts  or  other  collateral  securing  a 
series  of  Bonds  (the  "Bond  Collateral") 
because,  without  the  consent  of  each 
affected  bondholder,  no  party  will  be 
able  to:  (a)  Change  the  stated  maturity 
on  any  Bond;  (b)  reduce  the  principal  or 
rate  of  interest  (or  the  manner  of 
determining  the  rate  of  interest  on 
floating-rate  Bonds]  on  any  Bond;  (c) 
change  the  priority  of  repayment  on  any 
class  of  any  series  of  Bonds;  (d)  impair 
or  adversely  affect  the  Bond  Collateral 
securing  a  series  of  Bonds;  (e)  permit  die 
creation  of  a  lien  ranking  prior  to  or  on 
parity  with  the  lien  of  the  related 
Indenture  with  respect  to  the  Bond 
Collateral;  or  (f)  otherwise  deprive  the 
bondholders  of  the  security  afforded  by 
the  lien  of  the  related  Indenture. 

6.  The  interests  of  the  bondholders 
will  not  be  compromised  or  impaired  by 
the  sale  of  Residual  Interests.  "The  sale 
of  Residual  Interests  will  not  alter  the 
payment  of  cash  flows  under  the 
Indenture,  including  the  amounts  to  be 
deposited  in  the  collection  accoimt  or 
any  reserve  fund  created  under  the 
Indenture  to  support  the  payment  of 
principal  and  interest  on  the  Bonds. 

7.  Except  to  the  extent  permitted  by 
the  limited  right  to  substitute  Mortgage- 
Related  Collateral  described  in 
paragraph  3  imder  "Applicant's 
Conditions,"  it  will  not  be  possible  for 
holders  of  the  Residual  Interests  for  a 
series  of  Bonds  to  alter  the  Bond 
Collateral  securing  such  series  and  in  no 
event  will  such  right  to  substitute 
Mortgage-Related  Collateral  result  in  a 
diminution  in  the  value  or  quality  of 
such  collateral. 

8.  Limited  purpose  financing  entities 
affiliated  with  homebuilders,  thrifts, 
commercial  banks,  mortgage  bankers 
and  other  entities  engaged  in  mortgage 
finance  but  not  affiliated  with  the  Issuer 
(each  a  "Participant")  may  enter  into 
funding  agreements  with  the  Issuer 
("Funding  Agreements").  In  such  event, 
Mortgage-Related  Collateral  owned  by  a 
Participant  ("Pledged  Mortgage-Related 
Collateral")  will  be  pledged  to  the  Issuer 
as  security  for  a  loan  from  the  Issuer  to 
the  Participant  of  all  or  a  portion  of  the 
proceeds  from  the  sale  of  a  series  of 
Bonds.  The  indebtedness  created  by 
each  Fimding  Agreement  will  be 
evidenced  by  one  or  more  promissory 
notes  ("Notes").  The  Issuer  will  assign 
its  entire  right  title  and  interest  in  the 
Funding  Agreements  (other  than  the 
Issuer's  right  to  receive  fees,  to 
indemnification  and  to  reimbursement 
as  provided  for  in  such  Notes  and 
Pledged  Mortgage-Related  Collateral)  to 
the  Trustee  as  security  for  such  series  of 
Bonds.  Each  Participant  will  be 
obligated  to  repay  the  indebtedness 
evidenced  by  Uie  Notes  by  causing 
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payments  on  the  Pledged  Mortgage- 
Related  Collateral  securing  such  Notes 
to  be  made  directly  to  the  Trustee  in 
amounts  sufficient  to  pay  such 
Participant's  share  of  principal  and 
interest  on  the  Bonds,  together  with 
certain  administrative  expenses  of  the 
Issuer.  The  Pledged  Mortgage-Related 
Collateral  pledged  by  a  Participant 
under  any  Funding  Agreement  will  only 
secure  the  Participant's  Note  or  Notes 
with  respect  to  a  single  series  of  Bonds, 
and  vrill  not  seciu*  the  Notes  of  any 
other  Participant.  Each  Participant  will 
not  engage  in  any  activity  other  than 
those  directly  related  to  the  Funding 
Agreements  and  Note.s.  and  will  have  no 
other  significant  assets  other  than  the 
Pledged  Mortgage-Related  Collateral 
securing  its  Notes.  Each  Participant  will 
be  organized  and  operated  in 
accordance  with  rating  agency 
guidelines  to  make  such  Participant 
"bankruptcy  remote." 

9.  In  the  case  of  each  series  of  Bonds: 
(a)  The  Issuer  will  hold  no  substantial 
assets  other  than  the  Bond  Collateral 
securing  such  Bonds;  (b)  the  Mortgage- 
Related  Collateral  securing  such  series 
will  have  a  collateral  value  determined 
under  the  Indenture,  at  the  time  of 
issuance  and  following  each  payment 
date,  equal  to  or  greater  than  the 
outstanding  principal  balance  of  the 
Bonds;  (c)  distributions  of  principal  and 
interest  received  on  the  Mortgage- 
Related  Collateral  securing  the  Bonds 
(together  with  cash  available  to  be 
withdrawn  from  any  reserve  funds),  plus 
reinvestment  income  thereon,  vnll  be 
sufficient  to  make  timely  payments  of 
principal  of  and  interest  on  the  Bonds 
and  to  retire  each  class  of  Bonds  by  its 
stated  maturity;  and  (d)  the  Bond 
Collateral  will  be  assigned  to  the 
Trustee  and  will  be  subject  to  the  lien  of 
the  related  Indenture. 

10.  The  Issuer  has  registered  an 
aggregate  of  $600,000,000  of  Bonds  under 
the  Securities  Act  of  1933,  as  amended 
(the  "Securities  Act")  pursuant  to 
Registration  Statements  on  Form  S-11 
(No.  33-21535  and  33-7192).  The  Issuer 
may  elect  to  treat  the  collateral  securing 
a  series  of  Bonds  as  a  REMIC. 

Applicant's  Conditions 

Applicant  agrees  that,  if  the  order 
requested  by  the  application  is  granted, 
such  order  will  be  expressly  conditioned 
on  the  following: 

1.  Each  series  of  Bonds  will  be 
registered  under  the  Securities  Act 
unless  such  Bonds  are  offered  in  a 
transaction  that  is  exempt  from 
registration  pursuant  to  section  4(2)  of 
the  Securities  Act. 

2.  The  Bonds  will  be  "mortgage- 
related  securities"  within  the  meaning  of 


section  3(a)(41)  of  the  Securities 
Exchange  Act  of  1934.  Some  or  all  of  the 
Mortgage-Related  Collateral  securing  a 
series  of  Bonds  may  be  Pledged 
Mortgage-Related  Collateral.  In  addition 
to  Mortgage-Related  Collateral,  a  series 
of  Bonds  may  also  be  secured  by  cash, 
eligible  investments  satisfactory  to  the 
rating  agency  rating  such  series,  or 
letters  of  credit  held  in  reserve  funds 
intended  to  compensate  for  certain 
interest  shortfalls  satisfactory  to  the 
rating  agency  rating  such  series.  All 
Mortgage-Related  Collateral  will  consist 
only  of  GNMA  Certificates,  FNMA 
Certificates,  FHLMC  Certificates,  Non- 
Agency  Certificates  or  Mortgage  Loans. 
All  Non-Agency  Certificates  will  be 
pass-through  certificates  or  participation 
certificates  that  are  neither  issued  nor 
guaranteed  by  an  agency  or 
instrumentality  of  the  United  States  and 
that  evidence  the  entire  undivided 
interest  in  a  pool  of  Mortgage  Loans. 

3.  The  Issuer  will  have  a  right  to 
substitute  other  Mortgage-Related 
Collateral  for  the  initial  Mortgage- 
Related  Collateral  securing  a  series  of 
Bonds  only  if  the  substituted  Mortgage- 
Related  Collateral:  (i)  Is  of  equal  or 
better  quality  than  the  Mortgage-Related 
Collateral  replaced;  (ii)  has  pajrment 
terms  and  cash  flows  similar  to  those  of 
the  Mortgage-Related  Collateral  for 
which  substitution  is  made;  (iii)  is 
insured  or  guaranteed  at  least  to  the 
same  extent  as  the  Mortgage-Related 
Collateral  for  which  substitution  is 
made;  and  (iv)  meets  the  conditions  set 
forth  in  paragraphs  2, 4  and  6  under 
"Apphcant's  Conditions."  Substitution 
for  Mortgage  Loans  (including,  for  the 
purposes  of  this  paragraph,  any 
Mortgage  Loan  underlying  any  Note  or 
Non-Agency  Certificate  pledged  as 
Mortgage-Related  Collateral)  is  further 
limited  as  follows:  Mortgage  Certificates 
may  be  substituted  for  Mortgage  Loans, 
but  new  Mortgage-Related  CoUateral 
may  be  substituted  for  Mortgage  Loans 
initially  pledged  as  Mortgage  Related 
Collateral  only  in  the  event  of  default 
late  payments  or  other  defects  with 
respect  to  the  Mortgage  Loans  for  which 
substitution  is  made.  In  addition,  new 
Mortgage-Related  Collateral  may  not  be 
substituted  for  more  than  20%  of  the 
aggregate  face  amount  of  the  Mortgage 
Loans  initially  pledged  as  Mortgage- 
Related  Collateral  or  for  more  than  40% 
of  the  aggregate  face  amount  of  the 
Mortgage  Certificates  initially  pledged 
as  collateral.  In  no  event  may  any  new 
Mortgage-Related  Collateral  be 
substituted  for  substitute  Mortgage- 
Related  Collateral.  Notes  may  be 
substituted  for  the  initial  Notes  securing 
a  series  of  Bonds  only  if  the  substitution 
of  the  Pledged  Mortgage-Related 
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Collateral  secxiring  such  Notes  would  be 
pennitted  under  the  conditions 
(including  the  conditions  as  to  the 
aggregate  amount  of  Mortgage-Related 
Collateral  for  which  substitution  may  be 
made)  set  forth  in  this  paragraph. 

4.  All  Bond  Collateral  securing  a 
series  of  Bonds  will  be  held  by  the 
Trustee  under  the  related  Indenture  or 
on  behalf  of  the  Trustee  by  an 
independent  custodian.  Neither  the 
custodian  nor  the  Trustee  may  be  an 
affiliate  (as  the  term  "afHliate"  is 
defined  in  Rule  405  under  the  Securities 
Act)  of  the  Issuer  or  any  holder  of  a 
controlling  interest  in  the  Issuer  (as  the 
term  "control"  is  defined  in  Rule  405 
under  the  Seciuities  Act).  The  Trustee 
will  be  granted  a  first  priority  perfected 
security  or  lien  interest  in  and  to  all 
Bond  Collateral  directly  or  indirectly 
securing  each  series  of  Bonds. 

5.  Each  series  of  Bonds  will  be  rated 
in  one  of  the  two  highest  bond  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating  organization 
that  is  not  affiliated  with  the  Issuer.  The 
Bonds  will  not  be  "redeemable 
securities"  within  the  meaning  of  section 
2(a)(32)oftheAct. 

6.  The  master  servicer  of  Mortgage 
Loans  pledged  to  secure  a  series  of 
Bonds  (including,  for  the  purposes  of 
this  paragraph,  any  Mortgage  Loan 
underlying  any  Note  or  Non-Agency 
Certificate  pledged  as  Mortgage-Related 
Collateral)  will  not  be  an  affiliate  of  the 
Trustee,  the  custodian,  the  Issuer  or  any 
holder  of  a  controlling  interest  in  the 
Issuer  (as  the  term  "control"  is  defined 
in  Rule  405  under  the  Securities  Act).  If 
there  is  no  master  servicer  for  Mortgage 
Loans  pledged  to  secure  a  series  of 
Bonds,  no  servicer  of  those  Mortgage 
Loans  will  be  an  affiliate  of  the  Trustee, 
the  custodian,  the  Issuer  or  any  holder 
of  a  controlling  interest  in  the  Issuer.  In 
addition,  any  master  servicer  and 
servicer  of  a  Mortgage  Loan  will  be 
approved  by  FNMA  or  FHLMC  as  an 
"eligible  seller/ servicer"  of 
conventional,  residential  mortgage 
loans.  The  agreement  governing  the 
servicing  of  Mortgage  Loans  will 
obligate  the  servicer  to  provide 
substantially  the  same  services  with 
respect  to  the  Mortgage  Loans  as  it  is 
then  currently  required  to  provide  in 
connection  with  the  servicing  of 
mortgage  loans  insured  by  the  Federal 
Housing  Administration,  guaranteed  by 
the  Veterans'  Administration  or  eligible 
for  purchase  by  FNMA  or  FHLMC. 

7.  At  least  annually,  a  firm  of 
independent  certified  public 
accountants  will  audit  the  books  and 
records  of  the  Issuer  and  will  report  on 
whether  the  anticipated  payments  of 
principal  and  interest  on  the  Mortgage- 


Related  Collateral  continue  to  be 
adequate  to  pay  the  principal  of  and 
interest  on  the  Bonds  in  accordance 
with  their  terms.  Upon  completion, 
copies  of  the  reportfs)  of  such 
accountants  will  be  provided  to  the 
Trustee. 

8.  The  Mortgage-Related  Collateral 
will  be  paid  down  as  Mortgage  Loans  or 
the  mortgages  underlying  other  types  of 
Mortgage-Related  Collateral  are  repaid, 
but,  subject  to  the  Issuer's  limited  right 
to  substitute  collateral  as  set  forth  in 
paragraph  3  under  "Applicant's 
Conditions."  no  Mortgage-Related 
Collateral  directly  or  indirectly  securing 
a  series  of  Bonds  may  be  released  from 
the  lien  of  the  Indenture  prior  to 
retirement  in  full  of  all  Bonds  of  such 
series.  In  addition,  except  for  the  sale  or 
assignment  of  Bonds  or  Residual 
Interests  or  to  the  extent  permitted  by 
the  Issuer's  limited  right  to  substitute 
Mortgage-Related  Collateral,  beneficial 
and  legal  ownership  of  all  Mortgage- 
Related  Collateral  deposited  with  the 
Trustee  will  not  be  transferred  until 
such  time  as  the  Trustee  releases  such 
Mortgage-Related  CoDateral  from  the 
Indenture. 

9.  The  Issuer  will  net  pledge  Bond 
Collateral  to  secure  any  series  of  Bonds 
with  a  collateral  value  which  exceeds 
120%  of  the  aggregate  principal  amount 
of  such  Bonds. 

10.  Each  class  of  floating-rate  Bonds 
will  have  a  set  maximum  interest  rate 
(an  interest  rate  cap)  and  may  or  may 
not  have  a  minimum  Interest  rate  (with 
respect  to  floating-rale  Bonds  which 
vary  inversely  with  an  index).  The 
maximum  and  minimum  interest  rates 
may  vary  from  period  to  period,  and  will 
always  be  specified  in  the  related 
prospectus  or  series  supplement. 

11.  At  the  time  of  the  pledge  and 
assignment  of  the  Bond  Collateral  to  tlie 
Trustee,  as  well  as  during  the  life  of  the 
Bonds  of  such  series,  the  scheduled 
payments  of  principal  and  interest  to  be 
received  by  the  Trustee  on  the  Bond 
Collateral  will  be  sufficient  to  provide 
for  the  full  and  timely  payment  of  all 
principal  and  interest  on  the  Bonds  of 
such  series  then  outstanding,  even  if  the 
interest  rates  on  variable  rate  Bonds  are 
the  maximum  applicable  interest  rates 
for  each  specified  period. 

12.  The  Bond  Collateral  for  each  series 
of  Bonds  will  be  reviewed 
independently  by  the  nationally 
recognized  statistical  rating  agency 
rating  the  Bonds  (as  well  as  by  a  firm  of 
independent  certified  public 
accountants)  in  order  to  insure  that  the 
collateral  is  sufficient  in  light  of  the 
rating  requested  to  meet  all  required 
payments  as  stated  above. 

13.  The  Residual  Interest  relating  to  a 


series  of  Bonds  will  be  offered  and  sold . 
to  no  more  than  100  investors  who  are 
either  (i)  institutional  investors  or  (ii) 
"accredited  investors,"  as  such  term  is 
defined  in  Rule  501(a)  promulgated 
under  the  Securities  Act,  other  than 
institutional  investors  ("Accredited 
Investors").  The  Issuer  will  sell  or  assign 
its  Residual  Interests  relating  to  any 
series  of  Bonds  only  if  the  Mortgage- 
Related  Collateral  pledged  to  secure 
such  series  is  limited  to  GNMA 
Certificates,  FNMA  Certificates,  or 
FHLMC  Certificates  or  Funding 
Agreements  secured  by  GNMA 
Certificates,  FNMA  Certificates,  or 
FHLMC  Certificates.  Institutional 
investors  will  have  knowledge  and 
experience  in  financial  and  business 
matters  sufficient  to  enable  them  to 
evaluate  the  risks  of  purdiasing  a 
Residual  Interest  and  to  understand  the 
volatility  of  interest  rate  fluctuations  as 
they  affect  the  value  of  mortgages, 
mortgage-related  securities  and  the 
Residual  Interest  therein.  Accredited 
Investors  that  purchase  a  Residual 
Interest  relating  to  a  series  of  Bonds  will 
be  limited  to  no  more  than  15.  and  each 
such  Accredited  Investor  (i)  will 
purchase,  at  a  minimum.  $200,000  of 
such  Residual  Interest  (measured  by 
market  value  at  the  time  of  purchase) 
and  (ii)  will  have  a  net  worth  at  the  time 
of  purchase  in  excess  of  $1,000,000 
(exclusive  of  primary  residence). 
Further,  Accredited  Investors  will  (i) 
have  knowledge  and  experience  in 
financial  and  business  matters, 
specifically  in  the  field  of  mortgage- 
related  securities,  sufficient  to  enable 
them  to  evaluate  the  risk  of  purchasing  a 
Residual  Interest,  (ii)  have  direct, 
personal  and  significant  experience  in 
investments  in  mortgage<elated 
securities  and  (iii)  as  a  result  of  such 
knowledge  and  experience,  understand 
the  volatility  of  interest  rate  fluctuations 
as  they  affect  the  value  cf  mortgage- 
related  securities  and  Residual  Interests 
therein.  Residual  Interest  holders  may 
include  mortgage  lendera  thrift 
institutions,  commercial  and  investment 
banks,  savings  and  loan  associations, 
pension  funds,  employee  benefit  plans, 
insurance  companies,  mutual  funds  (any 
investment  company  will  be  required  to 
satisfy  itself  that  the  purchase  of  a 
Residual  Interest  will  comply  wnth 
section  12(d)(1)  of  the  Act),  real  estate 
investment  trusts,  master  limited 
partnerships  and/or  other  institutional 
or  non-institutional  investors  as 
described  above  (institutional  investors 
and  Accredited  Investors  are 
collectively  referred  to  herein  as 
"Eligible  Purchasers"). 

14.  Any  conveyance  of  a  Residual 
Interest  to  an  Eligible  Purchaser  will 
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qualify  as  a  transaction  not  involving  a 
public  offering  within  the  meaning  of 
section  4(2)  of  the  Securities  Act. 

15.  Holders  of  the  Residual  Interest 
relating  to  a  series  of  Bonds  will  be 
required  to  represent  that  they  are 
purchasing  such  Residual  Interest  for 
investment  purposes  and  that  they  will 
hold  such  Residual  Interest  in  their  own 
name  and  not  as  nominee  for 
undisclosed  investors.  As  a  condition  to 
selling  all  or  a  portion  of  the  Residual 
Interest  from  a  series  of  Bonds,  each 
purchaser  will  be  required  to  agree  that 
it  will  not  resell  such  interest  unless  (i) 
the  subsequent  purchaser  is  an  Eligible 
Purchaser,  (ii)  after  the  sale  there  would 
be  no  more  than  100  holders  of  such 
Residual  Interest,  and  (iii)  the 
subsequent  purchaser  agrees  to  be 
subject  to  the  same  representations  and 
undertakings  as  are  appUcable  to  the 
reselling  purchaser.  In  addition,  the 
Indenture  will  prohibit  the  transfer  of 
any  Residual  Interest  if  there  would  be 
more  than  100  holders  of  the  Residual 
Interest  with  respect  to  such  series  of 
Bonds  at  any  time. 

16.  No  holder  of  a  controlling  interest 
in  any  series  of  Bonds  (as  the  term 
"control"  is  defined  in  Rule  405  under 
the  Securities  Act)  will  be  affiliated  with 
either  the  custodian  or  the  rating  agency 
rating  the  Bonds. 

17.  A  Residual  Interest  holder  will  not 
be  an  affiliate  (as  the  term  affiliate  is 
defined  in  Rule  405  under  the  Securities 
Act)  of  the  Trustee,  the  custodian  or  any 
rating  agency  rating  the  related  series  of 
Bonds. 

18.  Any  election  by  the  Issuer  to  treat 
the  arrangement  by  which  any  series  of 
Bonds  is  issued  as  a  REMIC  will  not 
increase  the  level  of  expenses  incurred 
by  the  REMIC.  If  the  Issuer  elects  to 
treat  the  arrangement  by  which  a  series 
of  Bonds  is  issued  as  a  REMIC,  the 
Issuer  will  provide  for  the  payment  of 
administrative  fees  and  expenses 
incurred  in  connection  with  the  issuance 
and  administration  of  the  Bonds,  in  a 
maimer  satisfactory  to  each  rating 
agency  rating  the  Bonds,  by  one  or  more 
of  the  following  methods: 

(i)  A  third  party,  whose  credit  is 
acceptable  to  the  agency  rating  the 
Bonds  and  the  Trustee,  will  guarantee 
the  payment  of  such  fees  and  expenses; 

(ii)  One  or  more  reserve  funds  will  be 
estabhshed  to  provide  for  the  payment 
of  fees  and  expenses.  In  establishing 
such  fund  or  funds,  maximum  fees 
typically  will  be  projected,  assimung 
current  inflation  projections  required  by 
the  rating  agency  at  the  time  of  the 
issuance  of  the  Bonds  and  the 
establishment  of  such  reserve  funds. 
Thereafter,  the  Trustee  will  look  solely 


to  such  reserve  funds  for  tlie  payment  of 
fees  and  expenses.  The  procedure  used 
to  calculate  the  anticipated  level  of  fees 
and  expenses  will  be  reasonable  and 
will  have  been  successfully  used  in  the 
past  by  other  issuers  to  calculate  the 
amount  of  available  funds  sufficient  to 
pay  administrative  fees  and  expenses 
and  to  ensure  that  such  funds  will  be 
adequate  to  cover  future  administrative 
fees  and  expenses; 

(iii)  The  Bonds  will  be  secured  by 
Mortgage-Related  Collateral,  the  value 
of  which  is  in  excess  of  the  amount 
necessary  to  make  payments  of 
principal  and  interest  on  the  Bonds. 
Such  excess  or  a  portion  thereof  will  be 
applied  to  the  paynient  of  administrative 
fees  and  expenses;  and 

(iv)  The  owners  of  the  beneficial  or 
residual  interests  of  each  series  of 
Bonds  will  be  personally  liable  pursuant 
to  the  provisions  of  the  Indenture  for  the 
fees  and  expenses  of  the  Issuer  with 
respect  to  such  series  not  otherwise 
payable  from  one  of  the  sources 
described  above. 

The  anticipated  level  of  fees  and 
expenses  will  be  more  than  adequately 
provided  for  regardless  of  which  of  the 
methods  described  above  (which 
methods  may  be  used  in  combination)  is 
selected  by  the  Issuer  to  provide  for  the 
payment  of  such  fees  and  expenses. 

19.  If  the  Issuer  elects  to  treat  the 
arrangement  by  which  any  Bonds  are 
issued  as  a  REMIC  and  the  sale  of 
Residual  Interests  results  in  the  transfer 
of  control  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  Securities 
Act)  of  such  REMIC,  the  exemptive 
relief  afforded  by  any  order  granted  on 
the  application  would  not  apply  to 
subsequent  Bond  offerings  by  such 
REMIC. 

20.  If  any  of  the  equity  interests  in  the 
Issuer  are  transferred  and  such  transfer 
results  in  the  transfer  of  control  (as  the 
term  "control"  is  defined  in  Rule  405 
under  the  Securities  Act)  of  the  Issuer, 
the  reUef  afforded  by  any  order  granted 
on  the  application  would  not  apply  to 
subsequent  Bond  offerings  by  the  Issuer 
or  any  REMIC. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(PR  Doc.  89-17757  Filed  7-2&-e9;  8:45  am) 

WLUNO  COOe  M10-01-4I 

SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitted  for  review. 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE  Comments  should  be  submitted 
on  or  before  August  30, 1989.  If  you 
intend  to  comment  but  cannot  prepare 
comments  prompdy,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (SJ. 
83),  supporting  statement,  and  other 
documents  submitted  to  OMB  for  review 
may  be  obtained  iroxa  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  William 
Cline,  Small  Business  Administration, 
1441 L  Street,  NW.,  Room  200. 
Washington,  DC  20416.  Telephone:  (202) 
653-8538.  OMB  Reviewer  Gary 
Waxman,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  2^3,  Telephone:  (202)  395-7340. 

Title:  Business  Intellectual  Property 
Protection  Survey. 

Form  Nos.:  SBA  Form  1685. 

Frequency:  On  occasion. 

Description  of  respondents:  Small 
Businesses  which  will  provide 
information  which  vnll  enable  the  Office 
of  Advocacy  to  update  its  existing 
patent  research,  analyze  the  use  of  trade 
secrets,  copyrights  and  licensing. 

Annual  Responses:  1,604. 

Annual  Burden  Hours:  887. 

Title:  Financial  Assistance  Request  to 
Participate  in  International  Trade 
Exhibition  or  Mission. 

Form  Nos.:  1369, 1369.1, 1369.2, 1369.3. 

Frequency:  On  occasion. 

Description  of  respondents:  Small 
businesses  wishing  to  participate  in 
overseas  export  promotion  events. 

Annual  Responses:  125. 

Annual  Burden  Hours:  218.75. 

Title:  Client  Export  Profile, 

Form  Nos.:  1174. 

Frequency:  On  occasion. 

Description  of  respondents:  Small 
Businesses  seeking  export  counseling. 

Annual  Responses:  5000. 

Annual  Burden  Hours:  850. 
William  CliM, 

Chief,  Administrative  Information  Branch. 
[FR  Doc  89-17719  Filed  7-28-89;  8:45  am] 
BIUJNC  COOE  S02S-01-M 
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(Dcdanrtlon  of  Disaster  Loan  Arsa  #2371] 

Declaration  of  Disaster  Loan  Area; 
Connecticut 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  18, 1989, 1 
find  that  the  counties  of  Litchfield  and 
New  Haven,  in  the  State  of  Connecticut, 
constitute  a  disaster  loan  area  due  to 
damages  from  thunderstorms, 
tornadoes,  and  severe  winds  which 
occurred  on  July  10, 1989.  Eligible 
persons,  firms,  and  organizations  may 
file  applications  for  physical  damage 
until  the  close  of  business  on  September 
IB,  1989,  and  for  economic  injury  until 
the  close  of  business  on  April  18, 1990, 
at  the  address  listed  below:  Disaster 
Area  1  Office,  Small  Business 
Administration,  15-01  Broadway,  Fair 
Lawn,  New  Jersey  07410,  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  from 
small  businesses  located  in  Uie 
contiguous  counties  of  Fairfleld, 
Hartford,  and  Middlesex,  in  the  State  of 
Connecticut;  Hampden  and  Berkshire 
Counties,  in  the  State  of  Massachusetts; 
and  Dutchess  County  in  the  State  of 
New  York,  may  be  Hied  until  the 
specified  date  at  the  above  location. 

The  interest  rates  are: 


Percent 

Homeowners  with  Credit  Available 
Elsewhere _ 8.000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  With  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Profit  Organi- 
zations Without  Credit  Available 
Elsewhere 4.000 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  Without  Credit 
Available  Elsewhere 4.000 

Others  (Including  Non-Profit  Orga- 
nizations) With  Credit  Available 
Elsewhere - 9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  237112,  and  for 
economic  injury  the  numbers  are  679600 
for  the  State  of  Connecticut;  679700  for 
the  State  of  Massachusetts;  and  679800 
for  the  State  of  New  York. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  69002  and  59008.) 


Date:  July  21. 19B9. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  89-17716  Filed  7-2&-B9;  8:45  am] 

BILUNG  CODE  MiZS-OI-M 

[Declaration  of  Disaster  Loan  Areas  #2364, 
#2365.  #2366,  ft  #2367] 

Delaware  (and  Contiguous  Counties  in 
the  States  of  New  Jersey, 
Pennsylvania,  and  IMaryland); 
Declaration  of  Disaster  Loan  Area 

New  Castle  County  and  the 
contiguous  county  of  Kent  in  the  State  of 
Delaware,  as  well  as  the  contiguous 
counties  of  Gloucester  and  Salem  in  the 
State  of  New  Jersey;  Delaware  and 
Chester  Counties  in  the  State  of 
Pennsylvania;  and  Cecil  and  Kent 
Counties  in  the  State  of  Maryland, 
constitute  a  disaster  area  as  a  result  of 
damages  from  heavy  rains  and  flooding 
which  occurred  July  4  through  July  6, 
1989.  Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  September  18, 1989  and  for 
economic  injury  until  the  close  of 
business  on  April  20, 1990  at  the  address 
listed  below:  Disaster  Area  2  Office, 
Small  Business  Administration,  120 
Ralph  McGill  Blvd..  14th  Floor,  Atlanta. 
GA  30308  or  other  locally  announced 
locations. 

The  interest  rates  are: 

Percent 

Homeowners  with  Credit  Available 
Elsewhere .._ , 8.000 

Homeowners  without  Credit  Avail- 
able Elsewhere 4.000 

Businesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Prvfit  Organi- 
zations without  Credit  Available 
Elsewhere , 4.000 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  without  Credit 
Available  elsewhere 4.000 

Others  (Including  Non-Profit  Orga- 
nizations) with  Credit  Available 
Elsewhere - 9125 

The  numbers  assigned  to  this  disaster 
are  236406  for  physical  damage  and 
678500  for  economic  Injury  for  the  State 
of  Delaware;  236506  and  678600  for  the 
State  of  New  Jersey;  236606  and  678700 
for  the  State  of  Pennsylvania;  and 
236706  and  678800  for  the  State  of 
Maryland. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 


Date:  July  20. 1989.  , 

Susan  Engeleiter,  | 

Administrator. 

[FR  Doc.  89-17717  Filed  7-28-89;  8:45  am) 

BILLING  CODE  MZS-OI-M 

[Declaration  of  Disaster  L««n  Area  #2368] 

Louisiana  (and  Contiguous  Counties  in 
the  State  of  Texas)  Declaration  of 
Disaster  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  18, 1989, 1 
find  that  the  parishes  of  Allen, 
Beauregard,  Calcasieu,  East  Baton 
Rouge,  Grant,  Iberville,  Natchitoches, 
Pointe  Coupee,  Rapides,  and  Winn,  in 
the  State  of  Louisiana,  constitute  a 
disaster  loan  area  due  to  damages  from 
Tropical  Storm  Allison  beginning  on 
June  25, 1989.  Eligible  peiBons,  firms, 
and  organizations  may  Hie  applications 
for  physical  damage  imtil  the  close  of 
business  on  September  16, 1989,  and  for 
economic  injury  until  the  close  of 
business  on  April  18, 1990.  at  the 
address  listed  below: 

Disaster  Area  3  OfHce,  Small  Business 
Administration,  2306  Oak  Lane,  Suite 
110,  Grand  Prairie,  Texas  75051. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  parishes  of  Ascension, 
Assumption,  Avoyelles,  Bienville, 
Caldwell,  Cameron,  Concordia,  DeSoto, 
East  Feliciana,  Evangeline,  Iberia, 
Jackson,  Jefferson  Davis.  LaSalle. 
Livingston,  Red  River,  Sabine,  St. 
Landry,  St.  Helena,  Upper  St.  Martin, 
Vernon,  West  Baton  Rouge,  and  West 
Feliciana,  in  the  State  of  Louisiana,  and 
the  counties  of  Newton  and  Orange,  in 
the  State  of  Texas,  may  be  filed  until  the 
specified  date  at  the  above  location. 
The  interest  rates  are:  i 

Percent 

Homeowners  with  Credit  Available 
Elsewhere 8.000 

Homeowners  without  Credit  Avail- 
able Elsewhere „....» 4.000 

Businesses  with  Credit  Available 
Elsewhere - 8.000 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Available 
Elsewhere 4.000 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  without  Credit 
Available  Elsewhere 4.000 

Others  (Including  Non-Profit  Orga- 
nizations) with  Credit  Available 
Elsewhere ., „ 9.125 
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The  number  assigned  to  this  disaster 
for  physical  damage  is  236811  and  for 
economic  injury  the  numbers  are  678900 
for  the  State  of  Louisiana,  and  679000  for 
the  State  of  Texas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006.) 

Date:  July  20. 1989. 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  89-17720  Filed  7-28-89;  8:45  am] 

BILLING  CODE  a02S-01-« 


[Declaration  of  Disaster  l.oan  Area  #2369] 

Declaration  of  Disaster  Loan  Area; 
NewYoric 

Schoharie  County  and  the  contiguous 
counties  of  Albany,  Delaware,  Greene, 
Montgomery,  Otsego,  and  Schenectady, 
in  the  State  of  New  York,  constitute  a 
disaster  area  as  a  result  of  damages 
from  severe  storms  and  tornadoes  which 
occurred  on  July  10, 1989.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
September  21, 1989.  and  for  economic 
injury  untQ  the  close  of  business  on 
April  23, 1990  at  the  address  listed 
below: 

Disaster  Area  1  Office,  Small  Business 
Administration,  15-01  Broadway,  Fair 
Lawn,  NJ  07410. 

or  other  locally  annoimced  locations. 
The  interest  rates  are: 

Percent 

Homeowners  with  Credit  Available 
Elsewhere 8.000 

Homeowners  without  Credit  Avail- 
able Elsewhere 4.000 

Businesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Available 
Elsewhere 4.000 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  without  Credit 
Available  Elsewhere — 4.000 

Others  (Including  Non-Profit  Orga- 
nizations) with  Credit  Available 
Elsewhere ..» ~ 9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  236912  and  for 
economic  injury  the  number  is  679400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Date:  July  21, 1969. 
Katherine  Bulow. 
Acting  Administrator. 
[FR  Doc.  89-17718  Filed  7-28^89;  8:45  am) 

BILLING  CODE  WnS-OI-M 


[Declaration  of  Ditaeter  Loan  Area  #2370] 

Texas;  Declaration  of  Disaster  Loan 
Araa 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  18, 1989, 1 
find  that  the  Coimties  of  Hardin,  Harris, 
Jasper,  Jefferson,  Liberty,  Newton, 
Orange,  San  Jacinto,  and -Tyler,  in  the 
State  of  Texas,  constitute  a  disaster  loan 
area  due  to  damages  from  Tropical 
Storm  Allison  which  occurred  June  25 
through  July  7. 1989.  Eligible  persons, 
firms,  and  organizations  may  file 
applications  for  physical  damage  until 
the  close  of  business  on  September  16, 
1989,  and  for  economic  injury  until  the 
close  of  business  on  April  18, 1990,  at 
the  address  listed  below: 

Disaster  Area  3  Office.  Small  Business 
Administration,  2306  Oak  Lane.  Suite 
110,  Grand  Prairie,  Texas  75051. 

or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Angelina 
Brazoria,  Chambers,  Fort  Bend, 
Galveston,  Montgomery,  Polk,  Sabine, 
San  Augustine,  Trinity,  Walker,  and 
Waller,  in  the  State  of  Texas,  may  be 
filed  until  the  specified  date  at  the 
above  location. 

The  Louisiana  counties  that  are 
contiguous  to  the  above-named  counties 
have  been  covered  in  a  separate 
declaration  for  the  same  occurrence. 

The  interest  rates  are: 

PCTcenI 

The  interest  rates  are: 

Homeowners  with  Credit  Available 
Elsewhere ...~ .-. 8.000 

Homeowners  without  Credit  Avail- 
able Elsewhere _ 4.000 

Businesses  with  Credit  Available 
Elsewhere 8.000 

Businesses  and  Non-Profit  Organi- 
zations without  Credit  Available 
Elsewhere  - ~ _ 4.000 

Businesses  and  Non-Profit  Organi- 
zations (EIDL)  without  Credit 
Available  Elsewhere 4.000 

Others  (Including  Non-Profit  Orga- 
nizations) with  Credit  Available 
Elsewhere „ 9.125 


The  number  assigned  to  this  disaster 
for  physical  damage  is  237011  and  for 
economic  injury  the  number  is  679500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  July  20. 1989 

Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  89-17721  Filed  7-28-89:  8:45  am] 

BILUNG  CODE  M2S-01-H 


Region  V  Advisory  Council;  Put>llc 
Meeting 

The  U.S.  Small  Business 
Administration  Region  V  Advisory 
Council,  located  in  the  geographical  area 
of  Chicago,  will  hold  a  pubUc  meeting  at 
10:00  a.m.  on  Tuesday,  August  22, 1989, 
at  the  Holiday  Inn,  Mart  Plaza,  350  N. 
Orleans  St.,  Chicago,  Illinois,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present, 

For  further  information,  write  or  call 
John  L  Smith,  District  Director,  U.S. 
Small  Business  Administration.  219 
South  Dearborn  Street  Room  437. 
Chicago,  Illinois.  60604,  phone  (312)  353- 
4508. 

July  25, 1989. 

R.  William  Crovella  11. 

Acting  Director.  Office  of  Advisory  Councils. 

[FR  Doc.  89-17715  Filed  7-28-89;  8:45  am] 

BILLING  CODE  M2S-41-M 


[Ucense  No.  02/02-0527] 

Bishop  Capital  M,  LP^  Issuance  of  a 
Small  Business  Investment  Company 
Ucense 

On  January  30. 1989,  a  notice  was 
published  in  the  Federal  Register  (Vol. 
54,  No.  18,  Page  4372)  stating  that  an 
application  has  been  filed  by  Bishop 
Capital  II,  L.P.,  Newark.  New  Jersey, 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102)  (1989)  for  a 
license  as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  March  1, 1989,  to 
submit  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-0527  on  July  3, 
1989,  to  Bishop  Capital  11,  L.P.  to  operate 
as  a  small  business  investment 
company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Rot>ert  G.  linelieny. 

Deputy  Associate  Administrator  for 
Investment. 

Dated:  |uiy  24. 1989. 
[FR  Doc.  89-17714  Filed  7-28-89;  8:45  am] 

BILLWC  CODE  W2S-ei-M 
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(Application  ito.  04/04-5251] 

nrat  Growth  Capital,  Inc^  Application 
for  License  To  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1989)  by  First  Growth 
Capital,  Inc.  (the  Applicant),  4630 
Chambers  Road,  Macon,  Georgia  31206, 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act)  (15  U.S.C.  661  et 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  proposed  officers,  directors,  and 
shareholder  of  the  Applicant  are  as 
follows: 


Per- 

Title Of 
relationship 

centage 

of 
shares 
owned 

Vijay  Kumv  Patel,  55 

President/ 

0 

Frontage  Road, 

Manager/ 

Forsyth,  Geoigia 

Director. 

31029. 

Vktya  Aran  Patel.  c/o 

Secretary/ 

0 

New  Forsyth  Inn,  55 

Director. 

Frontage  Road. 

Forsyth,  Georgia 

31020. 

Oivakar  Ramarath 

Direcfor 

0 

Kamat^  6W  Kincard 

Drive,  Cranbury.  New 

Jersey  06512. 

Shareholder 

•100 

Inc..  55  Frontage 

Road,  Forsyth. 

Georgia  31029. 

*  100  percent  owned  by  Mr.  Vijay  K.  Patel. 

The  Applicant  will  begin  operations 
with  a  capitalization  of  $1,025,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualiHed  small 
business  concerns. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  Georgia.  As  a 
small  business  investment  company 
under  Section  301(d)  of  the  Act,  the 
Applicant  has  been  organized  and 
chartered  solely  for  the  purpose  of 
performing  the  functions  and  conducting 
the  activities  contemplated  imder  the 
Act  and  will  provide  assistance  solely  to 
small  concerns  which  will  contribute  to 
a  well  balanced  national  economy  by 
facilitating  ownership  in  such  concerns 
by  persons  whose  participation  in  the 
free  enterprise  system  is  hampered 
because  of  social  or  economic 
disadvantages. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 


the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street,  NW., 
Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  the  newspaper  of  general 
circulation  in  the  Macon,  Georgia  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry,  { 

Deputy  Associate  A  Aninistratorfor 
Investment 

Dated:  July  24, 1989. 
[FR  Doc.  89-17713  Filed  7-28-89;  8:45  am] 
BIUJNQ  COOE  S02S-01-1I 


DEPARTMENT  OF  STATE 

[PuUlc  Notice  1120] 

Determinations  on  Export-Import  Bank 
Financial  Guarantees  and  Insurance 
for  Purchase  of  Anti-Narcotics 
Equipment  by  Colombia 

Pursuant  to  section  4703  of  the  Anti- 
Drug  Abuse  Act  of  1988,  and  Executive 
Order  12680  of  July  5, 1989, 1  hereby 
determine  that: 

(1)  The  defense  articles  and  services 
for  which  the  Government  of  Colombia 
requested  Export-bnport  Bank  financial 
guarantees  in  its  letters  serial  1780  of- 
February  23, 1989,  and  MDCPE-001  of 
April  19, 1989,  are  being  sold  primarily 
for  anti-narcotics  purposes;  and 

(2)  the  sale  of  these  defense  articles 
and  services  and  the  provision  by  the 
Export-Import  Bank  of  guarantees  or 
insurance  for  such  sale  would  be  in  the 
national  interest  of  the  United  States. 

This  determination  shall  be  reported 
to  the  Congress  immediately,  and  shall 
be  published  in  the  Federal  Register. 

Date:  )uly  13, 1989. 
Lawrence  S.  Eagleburger, 

Deputy  Secretary  of  State. 

[FR  Doc.  89-17727  Filed  7-28-89;  8:45  am] 

BIUJNQ  COOE  4710-1(M| 


DEPARTKAENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-89-30] 

Petition  for  Exemption;  Summary  and 
Disposition 

agency:  Federal  Aviation 
Administration  (FAA)l  DOT. 

ACnON:  Notice  of  petitions  for 
exemption  received  aad  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I], 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before:  August  21, 1989. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 

Petition  Docket  No ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  915G,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11-27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  Julj  25, 1989. 

Denise  Donohue  Hall, 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

Docket  No.:  19634       \ 
Petitioner:  Douglas  Aircraft  Corporation 
Sections  of  the  FAR  Affected:  14  CFR 
121.310(d)(4) 
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Description  of  Relief  Sought:  To  extend 
Exemption  No.  3055D  that  allows 
operations  of  DC-8  aircraft  with  an 
emergency  light  system  witliout  a 
cockpit  control  device  that  has  an 
"on,"  "off,"  and  "armed"  position. 
Exe.Tiption  No.  3055D  will  expire  on 
December  1, 19C9. 

Docket  No.:  25876 

Petitioner:  Stephen  A.  Micks 

Regulations  Affected:  14  CFR  61.39(a)(1) 

Description  of  Relief  Sought:  To  relieve 
the  petitioner  of  the  requirement  to 
pass  the  written  test  since  the 
beginning  of  the  24th  month  before  the 
month  in  which  the  flight  test  was 
taken. 

Docket  No.:  2mz\ 

Petitioner.  American  Airlines 

Sections  of  the  FAR  Affected:  14  CFR 
108.23 

Description  of  Relief  Sought  To  allow 
petitioner  to  complete  security 
training  for  its  crewmembers  within 
an  18-month  time  frame  instead  of  the 
12-month  timeframe  required  by 
S  108.23. 

Docket  No.:  25942 

Petitioner:  Gerard  A.  Preiser 

Sections  of  the  FAR  Affected  14  CFR 
91.42(a)(1)  and  (2) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  five  aircraft  with 
an  airworthiness  certificate  issued 
under  the  experimental  category  to  be 
used  for  the  purpose  of  skywriting. 

Docket  No.:  072CE 

Petitioner  Beech  Aircraft 

Sections  of  the  FAR  Affected:  14  CFR 
23.207(c) 

Description  of  Relief  Sought-  To  permit 
type  of  certification  of  the  Beach 
Model  2000  airplane  with  a  stall 
warning  begiiming  at  airspeeds 
greater  than  10  knots  or  15  percent 
above  the  stall  speed,  as  required  by 
§  23.207(c) 

Docket  No.:  23499 

Petitioner  Lifeline  Pilots 

Regulations  Affected:  14  CFR  61.118(a) 

Discription  of  Relief  Sought/ 
Disposition:  To  permit  private  pilots 
who  perform  flight  services  for 
petitioner  to  be  reimbursed  for  their 
fuel  expenses.  Grant,  fuly  10,  1989, 
Exemption  No.  5C68. 

Docket  No.:  25211 

Petitioner  Eastern  Air  Lines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4796  that  allows  petitioner  to  utilize 
foreign  original  equipment 
manufacturers  (OEM)  that  are 
certificated  and  appropriately  rated 
by  the  Civil  Aviation  Authority  of 


France.  Italy,  West  Germany,  or  the 
United  Kingdom  to  perform 
maintenance,  preventive  maintenance, 
and  alterations  outside  the  United 
States  on  petitioner's  Airbus  300 
airplanes,  pfuls,  and  equipment 
Grant,  June  29, 1989,  Exemption  No. 
4796A. 

Docket  No.:  25219 

Petitioner  Presidenbal  Airways,  Inc.,  d/ 
b/a/  Presidential  Airways,  d/b/a 
United  Express 

Sections  of  the  FAR  Affected:  14  CFR 
121.371(a)  and  121.378 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4813  that  allows  petitioner  to  utilize 
the  original  equipment  manufacturers 
(OEM's)  to  perform  maintenance 
outside  of  the  United  States  on 
component  parts  of  petitioner's  BAe- 
146  aircraft.  The  petitioner  has  also 
requested  that  the  exemption  be 
amended  to  permit  petitioner  to  utilize 
the  OEM's  to  perform  maintenance 
outside  the  United  States  on 
component  parts  of  its  BAe-146 
aircraft,  without  limitation  to 
warranty  repairs.  Grant  June  29,  1989. 
Exemption  No.  4813A. 

Docket  No.:  25594 

Petitioner  Regal  Air 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  petitioner  to  remove  and  install 
aircraft  seats  as  required  for  a 
paticular  flight.  Grant  fuly  20, 1989 
Exemption  No.  5073. 

Docket  No.:  25605 

Petitioner  Ameriflight.  Inc. 

Section  of  the  FAR  Affected:  14  CFR 
135.89(b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
operate  jet  aircraft  between  35,000 
and  41.000  feet  MSL  without  requiring 
one  pilot  at  the  controls  to  wear  an 
oxygen  mask.  Denial.  July  17.  1989. 
Exemption  No.  5071. 

Docket  No.:  25786 

Petitioner:  United  Parcel  Service 

Section  of  the  FAR  Affected:  14  CFR 
121.337. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  combination 
of  oxvgen  masks  and  smoke  goggles 
that  are  approved  to  FAA  TSO-<:99 
and  are  presently  in  use  on 
petitioner's  all-cargo  aircraft  to  be 
usad  in  meeting  the  requirements  of 
the  FAR.  Denial.  July  12. 1989, 
Exemption  No.  5069. 

Docket  No.:  25866 

Petitioner  Evei-green  International 

Airlines,  Inc. 
SecUon  of  the  FAR  Affected:  14  CFR 

121.337 


Description  of  Relief  Sought/ 
Disposition:  To  allow  the  combination 
of  oxygen  masks  and  smoke  goggles 
approved  to  FAA.Technical  Standard 
Order  C99  and  presently  in  use  on 
petitioner's  all-cargo  aircraft  in 
meeting  the  requirements  of  S  121.337 
Denial,  July  12. 1989,  Exemption  No. 
5070. 

Docket  No.:  25949 

Petitioner:  Presidential  Airways 

Sections  of  the  FAR  Affected:  14  CFR 
121.411(a)(1),  (2).  (3),  and  (6)  and 
121.413(b)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
utilize  certain  highly  qualified  pilot 
flight  and  simulator  instructors  from 
Boeing  Canada,  de  Havilland  Division 
(DHC)  and  FlightSafety,  Canada  for 
the  purpose  of  training  petitioner's 
initial  cadre  of  pilots  in  the  DHC  Dash 
8-300  type  airplane  in  Canada  and  the 
United  States  without  holding 
appropriate  U.S.  certificates  and 
ratings  and  without  meeting  all  of  the 
applicable  training  requirements  of 
Subpart  N  of  Part  121.  The  training 
would  be  conducted  in  either 
Canadian-  or  U.S.-registered  aircraft. 
Partial  Grant.  July  18. 1989,  Exemption 
No.  5072. 

[FR  Doc.  89-17773  Filed  7-2^-89;  8:45am] 

BILLING  COOE  4910-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  IP89-4)5:  Notice  1] 

Receipt  of  Petition  for  Determination 
of  Inconsequential  Noncompliance; 
Grumman  Oison 

C'-umman  Olson  of  S*urg\s,  M!.,  has 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq.)  for  an 
apparent  noncompliance  with  49  CFR 
571.101,  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  101,  "Controls 
and  Displays,"  on  the  basis  that  it  is 
inconsequential  as  it  related  to  motor 
vehicle  safety. 

This  Notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  petition. 

Prior  to  1987.  Standard  No.  101 
specified  en  identification  symbol  for 
the  headlamp  control.  Beginning  in  1987, 
this  symbol  was  no  longer  allowed  and 
was  replaced  by  an  identification 
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symbol  for  the  master  light  switch 
control.  The  latter  symbol  is  now 
required  by  Standard  No.  101  when  one 
control  activates  multiple  lighting 
systems  (i.e.,  headlights,  taillights, 
clearance  lights).  Grumman  Olson  used 
the  old  headlamp  control  identification 
symbol  to  equip  2,100  walk-in  vans 
mounted  on  Ford  B-350  stripped  chassis 
in  ig67, 1988  and  1989.  Therefore,  these 
vehicles  are  not  in  compliance  with 
Standard  No.  101. 

Grumman  Olson  supports  its  petition 
for  inconsequential  noncompliance  for 
the  following  reasons: 

1.  The  light  switch  is  identified  by  the  old 
symbol  which  was  required  in  1980  and 
allowed  until  1987. 

2.  Since  the  symbol  has  been  in  use  for 
seven  years  it  is  recognized  as  the  light 
switch. 

3.  These  types  of  vehicles  are  generally 
used  in  fleets  which  have  a  mixture  of  old 
end  new  trucks.  The  old  trucks  would  contain 
the  old  symbol.  Therefore,  drivers  would  be 
familiar  with  it  and  understand  that  it 
denotes  the  light  switch  in  new  vehicles. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Grumman 


Olson  described  above.  Comments 
should  refer  to  the  docket  number  and 
be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  Room  5109,  400  Seventh 
Street,  SW.,  Washington,  DC,  20590.  It  is 
requested  but  not  required  that  five 
copies  be  submitted. 

All  comment  received  before  the  close 
of  business  on  the  closing  date  indicated 
below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  the  Notice  will  be 
published  in  the  Federal  Register 
pursuant  to  the  authority  indicated 
below. 

Comment  closing  date:  August  30, 
1989. 

(Sec.  102,  Pub.  L  93-492.  88  Stat.  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  501.8). 

Issued  on:  July  26, 1989. 
Bany  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  89-17787  FBed  7-28-89;  8:45  am  J 
BILUNO  CODE  4t10-SMI 

Renewal  and  Party  to  Exemptions 


Research  and  Speckil  Programs 
Administration 

Grants  and  Denials  of  Applications  for 
Exemptions 


AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  grants  and  denials  of 
applications  for  exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  exemptions  granted 
in  January— March  1989.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Nature  of  Application" 
portion  of  the  table  below  as  follows: 
1— Motor  vehicle,  2— Rail  freight,  3 — 
Cargo  vessel,  4— Cargo-only  aircraft,  5— 
Passenger-carrying  aircraft.  Application 
numbers  prefixed  by  the  letters  EE 
represent  applicatione  for  Emergency 
Exemptions. 


Application 
No. 

970-P 

DOT-E  970 

1479-X 

0OT-E1479 

1862-X 

DOT-E  1862 

2000-P 

0OT-E2000 

2000-P 

DOT-E  2000 

2000-P 

DOT-E  2000 

2000-P 

DOT-E  2000 

2000-P 

DOT-E  2000 

2000-P 

DOT-E  2000 

2000-X 

DOT-E  2000 

2000-P 

DOT-E  2000 

2582-P 

DOT-E  2582 

2582-P 

DOT-E  2582 

2582-P 

DOT-E  2582 

2582-P 

DOT-E  258^ 

2562-P 

DOT-E  2582 

2582-P 

DOT-E  2582 

2582-P 

DOT-E  2582 

3004-P 

DOT-C3004 

Applicant 


Voltaix,  Inc.  Branchburg,  NJ.. 


U.S.  Depaftment  of  Defense,  Falls 
Church  VA. 

Greer  Hydraulics.  Inc..  Cleveland. 

OH. 
Linde   Gases   of    New    England. 

West  Hartford.  CT. 
Linde  Gases  of  the  Mid-Atlantic, 

Moorestown.  NJ. 
UNIGAS,  Inc.,  Ponce.  PR 


Linde  Gases  of  Rorida.  Inc.. 
Tampa.  FL 

Linde  Gases  of  Southern  Califor- 
nia, Inc..  Santa  Ana,  CA. 

Union  Carbide  Industrial  Gases. 
Inc..  Oanbwy.  CT. 

Union  Carbide  Industrial  Gases. 
Inc..  Danbury.  CT. 

Linde  Gases  of  the  South  Inc.. 

Houston,  TX. 
Linde    Gases   of    New    England, 

West  Hartford.  CT. 
Linde  Gases  of  The  Mid-Atlantic. 

Moorestown,  NJ. 
Unde    Gases    of    Florida.    Inc., 

Tampa,  FL 
Linde  Gases  of  the  Midwest.  Inc.. 

HHIside.  IL 
Union   Carbide   Industrial   Gases. 

Inc..  Danbury.  CT. 
Linde  Gases  of  the  South,  Inc.. 

Houston,  TX 
Mobil  Chemical  Company.  Stam- 
ford, CT. 
Linde  Gases  of  the  Midwest,  Inc.. 

Hillside.  II. 


Regulation<s)  affected 


49      CFR      173.21(b).      173.300, 

173.302|g). 
49  CFR  172.101,  173.318,  178.338. 


49  CFR  173.302(a)(1),  175.3  . 


49     CFR      172.101,      173.304(a), 

173.3164a)(2). 
49     CFR      172.101.      173.304(a), 

173.316(a)(2). 
49     CFR      172.101,      173.304(a). 

173.316(a)(2). 
49     CFR     172.101,     173.304(a), 

173.316(a)(2). 
49     CFR     172101,     173.304(a), 

173.316(a)(2). 
49     CFR      172.101,      173.304(a), 

173.316(a)(2). 
49     CFR     172.101,     173.304(a). 

173.316(a)(2). 

49      CFR      172.101,      173.304(a) 

173.316(a)(2). 
49  CFR  175.3,  Part  173,  Subparts 

D.  E.  F.  G. 
45  CFR  175.3,  Part  173,  Subparts 

D.  E.  F.  G. 
49  CFR  175.3.  Part  173,  Subparts 

D.  E.  F,  G. 
49  CFR  175.3.  Part  173,  Subparts 

D.  E.  F.  G. 
49  CFR  175.3,  Part  173,  Subparts. 

D.  E.  F,  G. 
49  CFR  175.3,  Part  173,  Subparts 

D.  E.  F,  G. 
49  CFR  175.3  Part  173.  Subparts 

D.  E.  F.  G. 
49  CFR  173.302.  175.3 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  970.  (Modes  1.  2.) 

To  authorize  use  of  non-DOT  specification  cargo  tanks,  for 
transportation  of  liquid  flourine  and  liquid  nitrogen. 
(Model.) 

To  authorize  shipment  of  nitrogen  in  hydraulic  accumula- 
tors (Modes  1 ,  2,  3,  and  4.) 

To  become  a  party  to  exemption  2000.  (Mode  1.) 

To  become  a  party  to  exemption  2000.  (Mode  1.) 
To  become  a  party  to  exemption  2000.  (Mode  1.) 
To  become  a  party  to  exemption  2000.  (Mode  1.) 
To  become  a  party  to  exemption  1000.  (Mode  1.) 
To  become  a  party  to  exemption  2000.  (Mode  1.) 

To  authorize  use  of  a  non-DOT  specification  portable  tank 
or  a  DOT  Specification  4L  cylinder,  for  shipment  of 
flammable  liquefied  compressed  gases.  (Mode  1.) 

To  become  a  party  to  exemptioo  2000.  (Mode  1.) 

To  become  a  party  to  exemption  2582.  (Modes  1.  2.  3. 
and  4.) 

To  become  a  party  to  exemptkifl  2582.  (Modes  1.  2,  3, 

and  4.) 
To  become  a  party  to  exemptnn  2582.  (Modes  1.  2.  3. 

and  4.) 
To  become  a  party  to  exempttoli  2582.  (Modes  1.  2.  3. 

and  4.) 
To  become  a  party  to  exemption  2582.  (Modes  1.  2.  3, 

and  4.) 
To  become  a  party  to  exemption  2582.  (Modes  1,  2.  3, 

and  4.) 

To  become  a  party  to  exemption  2562.  (Modes  1.  2.  3, 

and  4.) 
To  become  a  party  to  exemption  3004.  (Modes  1.  2,  4. 

and  5.) 
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RENEWAL  AND  PARTY  TO  EXEMPTIONS— Continued 


Application 
No. 


Exemptkx«No. 


Applnant 


Ragulatk>n(s)  affected 


Nature  of  exemption  ttweof 


3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3004-P 
3109-X 

3109-X 

3109-X 

3498-X 


3600-X 


3630-X 


4242-X 


4338-X 


4453-X 


DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3004 
DOT-E  3109 

DOT-E  3109 

DOT-E  3109 

DOT-E  3498 


DOT-E  3600 


DOT-E  3630 


DOT-E  4242 


DOT-E  4338 


DOT-E  4453 


4453-X  DOT-E  4453 


4453-P 

DOT-E  4453 

4453-P 

DOT-E  4453 

4453-X 

DOT-E  4453 

4453-X 

DOT-E  4453 

4453-X 

DOT-E  4453 

4453-X 

DOT-E  4453 

4453-X 

DOT-E  4453 

Linde  Gases  of  the  Southeast  Irw.. 
Wilmington,  NC 

Unde  Gases  of  Southern  Califor- 
nia. Inc..  Santa  Ana,  CA. 

UNIGAS,  Inc..  Ponce.  PR 


Linde  Gases  of  the  Great  Lakes, 
Inc.,  Clevetand.  OH. 

Linde  (3ases  of  the  MM-Atlantw. 
Moorestown.  NJ. 

Linde  Gases  of  New  England.  Inc., 
West  Hartford.  CT. 

Union  Carbide  Industrial  (aases. 
Inc.,  Danbucy,  CT. 

Linde  Puerto  Rico.  Inc..  Gurabo, 
PR. 

Linde  Gases  of  The  West  Oak- 
land, CA. 

GenEx.  Ltd..  Des  Moines,  lA 


Linde  Gases  of  the  South.  Inc., 

Houston,  TX 
Raytheon  Company,  Lowell,  MA. 


General    Dynamics    Corporatkxi, 
East  Camden.  AR. 

HR  Textron,  Inc.— Fuel/Pneumatics 
Division.  Pacoima,  CA. 

U.S.  Department  of  Defense,  Falls 
Church,  VA. 


U.S.  Department  at  Defense.  Falls 
Church.  VA. 

General  Chemical  Corporation,  Par- 
sippany.  NJ. 

U.S.  Department  of  Defense,  Falls 
Church.  VA. 

Stauffer  Chemicdf  Company.  Shel- 
toaCT. 


Brandywine  Expiosives  &  Supply. 
Inc..  Lexington,  KY. 

Quick  Supply  Co..  Des  Moines,  lA ... 


SherOeb  Corporation.  Lehtgh 
Valley,  PA. 

Reed  Exptosives,  Inc..  Bkxjntsville. 
AL 

Energy  Ventures  Corp.,  dba  Colum- 
bus Powder  Company.  Colum- 
bus. IN. 

Atlas  Powder  Company,  Dallas.  TX.. 


Laverty  Supply.  Inc.  Indianola.  lA . 


ETI  Exptosives  Tectmologies,  Inter- 
nattonal  Inc.,  Wilmington.  DE 

Kentucky  Powder  Company.  Lex- 
ington, KY. 


49  CFR  173.302.  175.3... 
49  CFR  173.30^175.3... 

48  CFR  173.302.  175.3... 

49  CFR  173.302.  175.3... 
49  CFR  173.302.  175.3... 
49  CFR  173.302,  175.3... 
49  CFR  173.302, 175.3... 
49  CFR  173.302.  175.3... 
49  CFR  173.302. 175.3... 
49  CFR  173.302,  175.3... 
49  CFR  173.302,  175.3... 


49  CFR  173.301(e),  173.302(a)(1). 
175.3. 

49  CFR  173.301(e).  173.302(a)(1). 
175.3. 

49  CFR  173.301(e),  173.302(a)(1), 
175.3. 

49  CFR  146.02-22.  146.09, 
146.29-100,  146.29-43,  176.3, 
Part  107,  Subpart  B.  Part  176. 
Subpart  B,  Part  177,  Parts  172. 
Parts  174,  Subparts  C,  D.  F.  H. 
Subparts  I,  J.  Cm.  Subparts  N, 
O. 

49  CFR  172.101.  172.300,  173.87... 


49  CFR  177.839(a)  177.839(b). 


49  CFR  173.134.  173.87. 


49    CFR     173.119(m)     173  245a, 
173.247.  174.63(b). 


49  CFR    172.101. 
176.415,  176.83.- 

49  CFR    172.101, 
176.415,  176  83. 

49  CFR    172.101. 

176.415,  176.83. 
49  CFR    172101. 

176.415.  176.83.. 
49  CFR    172.101. 

176.415,  176.83. 

49  CFR    172.101, 
176.415,  176.83. 

49  CFR    172.101. 
176.415,  176.83. 

49  CFR    172.101, 
176.415,  176.83. 

49  C;FR    172.101, 
176.415,  176.83. 


173.1 14a(h)(3), 

1 73.11 4a(h)(3), 

173.1 14a(h)(3), 
173.114a(h)(3), 
173.114a(h)(3), 

173.1 14a(h)(3), 

173.1 14a(h)(3), 

173.1 14aih>(3), 

173.1 14a(h)(3). 


To  beconrte  a  party  to  exemption  3004.  (Modes  1,  2.  4, 
and  5.) 

To  become  a  party  to  exemptkx>  3004.  (Modes  1,  2,  4, 
and  5.) 

To  become  a  party  to  exemption  3004.  (Modes  1,  2.  4. 
and  5.) 

To  become  a  party  to  exemption  3004.  (Modes  1.  2.  4, 
and  5.) 

To  become  a  party  to  exemptk>n  3004.  (Modes  1.  2,  4. 
and  5.) 

To  become  a  party  to  exemption  3004  (Modes  1.  2,  4, 
and  5.) 

To  become  a  party  to  exemptk)n  3004.  (Modes  1.  2,  4, 
and  5.) 

To  become  a  party  to  exemptkxi  3004.  (Modes  1,  2,  4. 
and  5.) 

To  become  a  party  to  exemptnn  3004.  (Modes  1.  2.  4. 
and  5.) 

To  become  a  party  to  exemption  3004.  (Modes  1.  2,  4. 
and  5.) 

To  become  a  party  to  exemptx>n  3004.  (Modes  1,  2,  4, 
and  5.) 

To  authorize  use  of  non-DOT  specificatran  pressure  ves- 
sels, for  shipment  of  a  nonftamnrtable,  nonlk^uefied  com- 
pressed gas  (Modes  1,  2,  3.  4,  and  5.) 

To  authorize  use  of  non-DOT  specifk^ation  pressure  ves- 
sels, for  shipment  of  a  nonflammat>le.  nonlk^uefied  conv 
pressed  gas.  (Modes  i,  2,  3, 4,  and  5.) 

To  authorize  use  of  non-DOT  specifkatnn  pressure  ves- 
sels, for  shipment  of  a  nonflammat)le,  nonlk)uefied  com- 
pressed gas.  (Modes  1,  2,  3,  4,  and  5.) 

To  authorize  transport  of  vehkries  toaded  with  military 
exptosives  classed  as  exptosive  A,  B  or  C  and  other 
hazardous  materials  essential  for  military  operatk>rts. 
(Modes  1.  2,  and  3.) 


To  authorize  shipment  of  Ijnce  rocket  engines  in  specific 
configuratk>ns  which  contain  Class  B  and  Class  C  explo- 
sives. (Modes  1,  2.) 

To  authorize  use  of  a  DOT  Spe6fk:atk)n  33A  polystyrene 
case  to  contain  four  5-pim  glass  bottles  of  nitric  acid. 
(Mode  1.) 

To  autnorize  use  of  a  non-DOT  specrfcaton  alunwHim 
pressure  vessel,  for  transportatk>n  of  certain  pyrofonc 
mixture.  (Modes  4.  5.) 

To  renew  and  to  provkje  shipment  ol  thisobutylvanadate, 
classed  as  a  flammat>le  liquM,  titanium  tetrachtonde 
tetra-rvbutyt  titanate,  classed  as  corrosive  matenals. 
other  corrosive  ilqukis  specifically  klentified  in  OCT 
Specification  51  portable  tanks.  (Modes  1,  2,  and  3.) 

To  auttiorize  use  of  a  norvDOT  specifwatk)n  bulk,  hopper- 
type  tank,  for  transportatkyi  of  blasting  agent  n.o.s..  or 
ammonium  nitrate-fuel  oil  mixtures.  (Modes  1 ,  3.) 

To  authorize  use  ol  a  non-DOT  specifk^ation  bulk,  hopper- 
type  tank,  for  transportatk>n  of  blasting  agent,  n.o.s..  or 
ammonkim  nitrate-fuel  oil  mixtures.  (Modes  1 ,  3.) 

To  become  a  party  to  exemption  4453.  (Modes  1.  3.) 

To  t>ecome  a  party  to  exemptkx)  4453.  (Modes  1,  3.) 

To  authorize  use  of  a  non-DOT  specifk^tion  bulk,  hopper- 
type  tank,  for  transportation  of  blasting  agent  n.o.s..  or 
ammonium  nitrate-fuel  oil  mixtures.  (Modes  1 ,  3.) 

To  authorize  use  of  a  non-(X}T  specificatnn  bulk,  hopper- 
type  tank,  for  transportatk>n  of  blasting  agent,  n.o.s..  or 
anvnonkim  nitrate-fuel  oil  mixtures.  (Modes  1 ,  3.) 

To  authorize  use  of  a  non-DOT  specificatkxi  bulk,  hopper- 
type  tank,  for  transportatkxi  of  blasting  agent  n.o.s..  or 
ammonium  nitrate-fuel  oil  mixtures.  (Modes  1,  3.) 

To  auttiorize  use  of  a  nor>-DOT  specifKatkx)  bulk,  hopper- 
type  tank,  for  transportatton  of  blaatirtg  agent  n.o.s.,  or 
ammoTNum  nitrate-fuel  oil  mixtures.  (Modes  1 .  3.) 

To  authorize  use  of  a  norvDOT  specifk»tion  bulk,  hopper- 
type  tank,  for  transportatton  of  blasting  agent  n.o.s..  or 
ammonkim  nitrate-fuel  oil  mixtures.  (Modes  1,  3.) 
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^PP*«"**^     ExempbooNo. 


Applicant 


Re^jialiorys)  aHecled 


Nature  of  eyempMn 


4453-X 

DOT-E4453 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

4575-P 

tX3T-E  4675 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

4575-P 

DOT-E  4575 

471 9-X 

DOT-E  4719 

4719-X 


4719-X 


4726-X 

4803-X 

5022-X 

5022-X 

5022-X 

5022-X 

S022-X 

5022-X 

5206-X 

5206-X 

5206-X 

5206-P 
S206-X 

5206-P 

5600-X 


DOT-E  4719 


DOT-E  4719 


DOT-E  4728 

DOT-E  4803 

DOT-E  5022 

DOT-E  5022 

DOT-E  5022 

DOT-E  5022 

DOT-E  5022 

DOT-E  5022 

DOT-E  5206 

DOT-E  5206 

DOT-E  5206 

DOT-E  5206 
DOT-E  5206 

DOT-E  5206 

DOT-E  5600 


Laurel  ExphMiwas,  Inc..  East  B«m- 
stadtKY. 

Unde  Gases  o<  New  England,  Inc.. 

Weat  Hartford,  CT. 
Linde  Gases  of  Ttw  Mid-Atlantic, 

Moorestown,  NJ. 
UNIGAS,  IfK.,  Ponce.  PR 


Linde  Ga^es  of  Florida,  Inc, 
Tampa,  FL 

Linde  Gases  of  Southern  Califor- 
nia. Inc.  Santa  Ana,  CA. 

Linde  Gases  of  The  Southeast, 
Inc.,  Wil.TWigton,  NO. 

Linde  Gases  of  The  Midwest,  Inc., 
HlUside,  IL 

Union  Cart)ide  Industrial  Gases. 
Inc.,  Danbu.'y,  CT. 

Linde  Gases  of  The  West  Oak- 
land, CA. 

Linde  Gases  of  the  South,  Inc., 
Houston,  TX. 

Hatocartxxi  Products  Corporation, 
North  Augusta,  SC. 


Dow  Chemical  U.S  A.,  Freeport,  TX 


Allied-Signal  Inc/Engineered  Mate- 
rials Sector,  Morristown,  NJ. 


U.S.  Department  of  Energy.  WasN 
ington,  DC. 

Dowgll  Schlunrijerger,  Inc.,  Tulsa, 
OK. 

Morton       Thioliol.       tnccrporafed, 
Elkton.  *fO. 

U  S.  Departrrtent  of  Defense,  Falls 
Church,  VA. 

Hercules     Aerospace     Comp.-jny. 
Magna,  UT. 

United  Tectinologies  Chemical  Sys- 
tems, Sen  Jose,  CA. 

Boeing  Aerospace,  Seattle.  WA 


Aerojet  SoM  Propulsion  Comparry, 
Sacramento,  CA. 

Amos  L  Dolby  Company.  Corsica, 
PA. 

Austin  PoMler  Company,  Cleve- 
land. OK 

E)  Dorado  Chamicai  Company.  St 
Louis,  MO. 

AUas  Powder  Company,  Dallas.  TX.. 

Nelson  Brothers,  Inc,  Parish,  AL 


Geenen    Exploaives.    Inc.,     Kau- 

liaunai.WL 
Air  Product!  and  Chetnicale,  Inc., 

ANemowft.  PA. 


40    CFR    172.101,    173.1t4a9lM3). 
176.415,  176.83. 


49  CFR  173.3U(c),  173.315(a). 
49  CFR  173.314(c).  173.315(a). 
49  CFR  173.314(c),  173.315(a). 
49  CFR  17S.314(c),  173.315(a). 
49  CFR  178.314(c),  173  315(a). 
49  CFR  178.314(c),  173.315(a). 
49  CFR  178.314(c),  173.315(a). 
49  CFR  178.314(c),  173.315(a). 
49  CFR  178.314(c),  173.315(a). 
49  CFR  178.314(C),  173.315(a).. 


49  CFR  173.214(c),  173.315(a)(1), 
179.102-11. 


49  CFR  173.314(c),  173.315(a)(1), 
179.l02i11. 


49  CFR  173.314(c),  173315(a)(1). 
179.102-11. 


49  CFR  178.245.. 


49       CFR       173.245,       173.248. 

173  249,       173.263,       173.272. 

173.289,  178.343-5. 
49     CFR     174.101(1),     174.104(d), 

174.112(a),  174.86,  177.834(0(1). 

49     CFR     174.101(1).     174.104(d), 
174.112(a),  174.86.  177934(t)(1). 

49     CFR     174.101(1).     174.104id). 
174.112(e),  174  86,  177.83.HI)(1). 

49    CFR     174.1 01(0,     174.104(d), 
174.112(e),  174.86,  177.834(l)(1). 

49     CFR     174,101(0,     174.104(d). 
174.112(8),  174.86,  177  834(l)(1). 

49     CFR     174.101(0.     174.104(d), 
174.112(a),  174.86,  177  834(0(1). 


49  CFR  178.114a. 
49  CFR  173.114a. 
49  CFR  173.114a. 


49  CFR  173.114a. 
49  CFR  173.114a. 

49  CFR  173  114a. 


49  CFR  175.3,  Pan  173,  Subparts 
D,  F.  G. 


To  authonze  use  of  a  non-(X3T  specification  bulk,  hopper- 
type  tank,  for  transportation  of  blasting  agent  n.o.s..  or 

ammonium  nitrate-fuel  oil  mixturBs.  lli4odea  1,  3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2.  and 

3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exernption  4575.  (Modos  1,  2.  and 

3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2.  and 

3) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2.  and 

3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2,  and 

3) 
To  become  a  party  to  exemption  4575.  (Modes  1.  2,  and 

3.) 
To  become  a  party  to  exemption  4575.  (Modes  1,  2,  and 

3.) 
To  authorise  shipment  of  certain  compressed  gases  most 

of  which  are  not  listed  in  49  CFR  173.314  and  173.315, 

in  DOT  Specification  MC-330  and  M&-331  cargo  tanks 

or     105A300W,     112A340W.     114A340W,     106A500, 

106A500X  and  110A500W  tank  car  tanks.  (Modes  1,  2.) 
To  authorize  shipment  of  certain  compresstid  gases  most 

of  wnch  are  not  listed  in  49  CFR  173.314  and  173.315, 

in  DOT  Specification  MC-330  a^d  MC-331  cargo  tanks 

or     105/S.300W,      112A340W.     114A340W,     106A600, 

106A500X  and  1 10A500W  tank  car  tanks.  (Modes  1,  2.) 
To  authorize  shipment  of  certain  compressed  gases  most 

of  which  aie  not  listed  m  49  CFR  173.314  and  173.315, 

In  DOT  Specification  MO330  svKl  lylC-331  cargo  tanks 

or     105A30CW,     112A340W,     114A340W,     106A500, 

l0eA500X  and  110A500W  tank  car  Unks.  (Models  1,2.) 
To  authonze  transport  of  certain  liquid  metal  fluorides,  in 

norvDOT  specification  monel  cylinders,  overpacked  in  a 

stropg  wooden  box  with  cushioning  material.  (Mode  1.) 
To  authorize  use  of  non-OOT  Specification  cargo  tank 

motor  vehicles,  for  shipment  of  certain  corrosive  liq-jids. 

(Mode  1.) 
Ts  auirrarize  shipment  of  certain  Class  A  and  Oafis  8 

explosives  in  temperature  contrplled  equipment  (Modes 

1,2.) 
To  authorize  shipment  of  certairt  Class  A  and  Cass  B 

explosivss  in  temperature  controlled  equipment  (Modes 

1.2.) 
To  authorize  shipment  of  certain  Class  A  and  Class  B 

explosives  in  temperature  controlled  equipment  (Modes 

1.2.) 
To  authorize  shipment  of  certain  Class  A  and  Class  B 

explosives  in  temperature  controlled  equipment  (Modes 

1,2.) 
To  authonze  sTiipment  of  certain  Class  A  and  Class  B 

explosives  in  temperature  controlled  equipment  (Modes 

1,2.) 
To  authorize  shipmerrt  of  certain  Class  A  and  Class  6 

explosives  in  temperature  controltad  equipment  (Modes 

1.2.) 
To  authorize  privately  operated  balk  hopper-type  units,  for 

transportation  of  blasting  agents  (Mode  1.) 
To  au1t>orze  privately  operated  b«lk  hopper-type  units,  for 

transportation  of  blasting  agenta  (Mode  1.) 
To  aumorize  privately  operated  b«lk  hopper-type  units,  for 

transportation  of  blasting  agenta  (Mode  1.) 
To  become  a  party  to  exemption  9206.  (Mode  1.) 
To  authorize  privatety  operated  bdk  ho|9per-type  units,  tor 

transportatkxi  of  blasting  agenta  (Mode  1.) 
To  become  a  party  to  exemption  3206.  (Mode  1.) 

To  authorize  transport  of  flammable  or  nonflammable  com- 
pressed gases,  flammable,  cormsive  liquids  or  oxkfoers 
prasentiy  authorized  to  be  ship|Md  in  a  DOT  Specifica- 
tion 3A  cylinder,  to  be  shipped  in  a  norvDOT  specifica- 
tion cylinder  made  to  CX7T-3A  BpecMcation  with  certain 
exceptions.  (Modes  1,  2.  and  4. 
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Application 
No. 


^emption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemptkxi  thereof 


5600-X 


5600-X 


5600-X 


5604-X 

5923-P 
5923-P 
5923-P 
5923-P 
5923-P 
5923-P 
5923-P 
5923-P 
5923-P 
5923-P 
6126-X 

6126-X 

6232-X 

6232-X 

6250-P 


6293-P 
6296-X 


6309-P 

6309-P 

64ie-P 

641&-P 
6443-X 

6530-P 
6530-P 
6530-P 
6S30-P 


DOT-E  5600 


DOT-E  5600 


DOT-E  5600 


DOT-E  5604 

DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  5923 
DOT-E  6126 

DOT-E  6126 

DOT-E  6232 

DOT-E  6232 

DOT-E  6250 


DOT-E  6293 
DOT-E  6296 


DOT-E  6309 

DOT-E  6309 

DOT-E  6418 

DOT-E  6418 
DOT-E  6443 

DOT-E  6530 
DOT-E  6530 
DOT-E  6530 
DOT-E  6530 


Ozari(-Mahoning  Company,  Tulsa. 
OK. 


Solkatronk:  Chemicals,  Inc.,  Fair- 
field. NJ. 


Amoco  Oil  Compeuiy,  Whiting,  IN . 


Airco  Industrial  Gases  Division  ol 
the  B(X  Group,  Mun^y  Hill,  NJ. 

Linde  Gases  of  The  Great  Lakes, 
Inc.,  Cleveland,  Ol. 

Linde  Gases  of  Florida,  Inc., 
Tampa,  FL 

Linde  Gases  of  The  Southeast 
Inc.,  Wilmington,  NC. 

Unde  Gases  of  The  Mkjwest  Inc., 
Hillside,  IL 

Linde  Gases  of  Souttiem  Califor- 
nia, Inc.,  Santa  Ana,  CA. 

Unde  Gases  of  The  Mid-Atlantic, 
Morrestown,  NJ. 

Linde  Gases  of  New  England,  Inc., 
West  Hartford,  CT. 

Union  Carbide  Industrial  Gases, 
Inc.,  Danbury,  CT. 

Linde  Gases  of  The  West,  Oak- 
land, CA 

Linde  Gases  of  the  South,  Inc., 
Houston,  TX. 

Rhone-Poulenc  Inc.,  Princeton,  NJ.. 


Monsanto    Agricultural    Company. 
St.  Louis,  MO. 

U.S.     (Jepartment     of     Defense, 
Washington,  (X:. 

McDonnell    Douglas    Corp.,    Saint 
Louis,  MO. 

McDonnell     Douyias     Corp.,     St. 
Louis,  MO. 


Atlas  Powder  Co.,  Dallas,  TX 

Platte  Otemical  Co.  Greeley,  CO. 


49  CFR  175.3,  Part  173,  Subparts 
0,  F.  G. 


49  CFR  175.3.  Part  173,  Subparts 
D,  F,  G. 


49  CFR  175.3,  Part  173,  Subparts 
D.  F.  G. 


49       CFR       1/2.203,       173.318, 

173.320.       176.30.       176.76(h), 

178.338. 
49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  CFR  173.14e(a)(4), 

173.31(d)(9),  173.314. 
49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  CFR    -        173.148(a)(4). 

173.31(d)(9),  173.314. 
49  CFR  173.148(a)(4), 

173.31(d)(9).  173.314. 
49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  C^R  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  CFR  173.148(a)(4), 

173.31(d)(9),  173.314. 
49  CFR  173.253(a) 


PrefefTed  Foam  Products,  Inc.,  Old 
Soybrook,  CT. 

Eastern  Foam  Systems  Inc.  Strat- 
ford, CT. 

Certex  Land  O  Lake,  Vancouver, 
WA. 

Trical,  Inc..  Hollister,  CA 

Montana  Sulphur  &  Chemical  O)., 
Billings,  MT. 

Linde  Puerto  Rico,  Inc..  Gurabo, 

PR. 
Union    Cart)ide    Industrial    Gases, 

Inc.,  Danbuy,  CT. 
Linde  Gases  of  the  West  Oakland, 

CA. 
Linda  (Sases  of  New  England,  Inc., 

West  Hartford.  CT. 


49  CFR  173.253(a). 


49       CFR       172.101,       173.102, 
173.108,  173.176.  173.87.  175.3. 

49     CFR     172.101,      173.      102, 
173.108,  173.176,  173.87,  175.3. 

49  CFR  172  101,  173.102,  173.69. 

173.79,  173.87,  173.92,  173.94, 

176.83,  177.848. 

49  CFR  173.21(b),  173.248 

49  CFR  173.377(g) 


49  CFR  173.315(a)(1),  174.63(b).. 
49  CFR  173.313(a)(1),  174.63(b).. 
49  CFR  173.357(b) 


49  C^FR  173.357(b) 

49  0=R  173.315(a)(1). 


49  CFR  173.302(c).. 
49  CFR  173.302(c).. 
49  CFR  173.302(C).. 
49  CFR  173.302(C).. 


To  auttxxize  transport  of  flammable  or  nonflammable  com- 
pressed gases,  flammat)le,  corrosive  liquids  or  oxidizan 
presently  authorized  to  be  shipped  In  a  DOT  Spadfic*- 
tnn  3A  cylinder,  to  be  shipped  in  a  rxxvOOT  ipedfica- 
tion  cylinder  made  to  D0T-3A  apecifKatnn  with  certain 
exceptions.  (Modes  i,  2,  and  4.) 

To  authorize  transport  of  flammable  or  nonflammable  conv 
pressed  gases,  flammable,  corroaivw  liquids  or  oxidizert 
presently  auttKXized  to  be  shipped  in  a  DOT  SpecMica- 
tion  3A  cylinder,  to  be  shipped  in  a  norvOOT  apecitica- 
tion  cylinder  made  to  D0T-3A  specification  with  certain 
exceptions.  (Modes  1,  2,  and  4.) 

To  authorize  transport  of  flammable  or  nonflammabio  com- 
pressed gases,  flammable,  corrosive  liquids  or  oiddgefa 
presently  authorized  to  be  shipped  in  a  DOT  Specifica- 
tion 3A  cylinder,  to  be  shipped  in  a  rtorvOOT  specifica- 
tion cylinder  made  to  D0T-3A  specification  with  certain 
exceptions.  (Modes  1,  2,  and  4.) 

To  authorize  party  status  to  the  reinstated  exemption 
whk:h  authorizes  shipment  of  liquid  helium  in  non-OOT 
specificatk>n  cargo  tanks.  (Modes  1.  3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2.  ar«d 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2.  artd 
3.) 

To  t>ecome  a  party  to  exemptxm  5923.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2.  and 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1.  2,  and 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  5923.  (Modes  1,  2,  and 

3) 
To  become  a  party  to  exemption  5923.  (Modes  1,  2.  and 
3.) 

chkxacetyl  chlonde  in  DOT 
2SL    conposite    packaging. 

chloracetyl  chloride  in   DOT 
2SL    composite    packaging. 

nonflammat>ie  gas.  Class  C 
explosive,  and  a  flammable  solkl  to  be  packaged  In  ttie 
same  outside  package.  (Modes  1,3,  and  4.) 

To  authorize  shipment  of  nonflammable  gas.  Class  C 
explosive,  and  a  flammable  solkl  to  be  packaged  in  the 
same  outside  package.  (Modes  1,  3,  4). 

To  become  a  party  to  exemptkxi  6250.  (Modes  1,  3.) 


To  become  a  party  to  exemption  6293.  (Mode  1 .) 

To  authorize  additional  bag  packagings,  for  transportation 

of  certain  Class  B  poisons  in  DOT  Speofnation  44D 

multi-wall  paper  bags.  (Modes  1,  2.) 
To  become  a  party  to  exemptkxi  6309.  (Modes  1,  2.) 

To  become  a  party  to  exemption  6309.  (Modes  1,  2.) 

To  t>ecome  a  party  to  exemptkm  6418.  (Mode  1 .) 

To  become  a  party  to  exemptkxi  6418.  (ktode  1.) 

To  authorize  use  of  DOT  Specificatkxi  MC-331  insulated 

cargo  tanks  not  presently  authorized,  tor  transportation 

of  a  flammable  gas.  (Mode  i .) 
To  become  a  party  to  exemptkxi  6530.  Modes  1,  24 

To  become  a  party  to  exemptkxi  6530.  Modes  1,  2.) 

To  become  a  party  to  exemption  6530.  Modes  1,  2.) 

To  become  a  party  to  exemptkxi  6530.  Modes  1,  2.) 


To  authorize  shipmerit 

of 

Specification    6D/2S 

or 

(Modes  1,  3.) 

To  authorize  shipnoent 

of 

Specification    6D/2S 

or 

(Modes  1,  3.) 

To  authorize  shipment 

Of 
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Applicalion 
No. 


6S30-P 

6530-P 
6530-P 

6530-P 

6i30-P 

e!;30-p 

fTi-P 


Exemption  Na 


DOT-E6530 

DOT-E  6530 
DOT-E  6530 

DOT-E  6530 

DOT-E  6530 

DC'  E  65:-0 

rOT-E  6530 


CS30-P 

OCT-E  65C0 

6:30-P 

CCT-E:6530 

e557-X 

DCT-E  6657 

Ki7-X 

DOT-E  6537 

6614-X 

DOT-E  65 14 

6S«4-X 

(X3T-E  6614 

6ei4-X 

DOT-E  6614 

eG14-X 

DOT-E  6614 

6614-X 

DOT-E  6614 

6614-X 

DOT-E  6614 

6614-X 

DOT-E  6614 

6614-X 

DOT-E  6614 

6626-X 

DOT-E  6626 

665&-X 

DOT-E  6658 

66SR-X 

DOT-E  6658 

6686-X 

DCT-E  6686 

6891-P 

DOT-E  6691 

8691 -P 

DOT-E  6691 

6691 -P 

DOT-E  6691 

6691 -P 

DOT-E  6691 

6fi91-P 

DOT-E  6691 

6691-P 

DOT-E  6691 

6691-P 

DOT-E  6691 

6891-P 

DOT-E  6691 

6691-P 

DOT-E  6691 

6691-P 

DOT-E  6691 

Applicant 


Linda  Gases  of  The  Mid- Atlantic, 

Moorestown,  NJ. 

UNIGAS,  Inc..  PoTca.  PR 

Unde     Qa'^es    of     Flofida,     Inc.. 

Tampa,  FL 
Lmda  Gases  cf  The  Midwest,  Inc., 

Hilh,Kle.  IL 
Lir<i3  Cistis  of  The  Great  Lakes, 

Inc.,  Cleveland,  OH. 
I  Linds  Gases  of  Southern  Ca'.ifor- 
I      nia.  •(■«.,  Santa  Ara,  CA. 
I  Lr'.:3   G.^.jos   of   -pTe   Sc'.theast, 

Inc  ,  WU'T'.ir^jton,  NC. 

C>CT,Ex,  Ltd.,  Das  Mores,  lA 

Lir-.c  9  Gjses  of  tha  South  Houston, 

TX. 
U.S.  DopaiT.enf  sf  Defeise,  Fails 

Chjfch,  VA. 

General   Pre   Exgirguisher  Cofp , 
NortWxooK,  IL. 

CeHasto   Plastics  Corp.,   Marshall. 
Ml. 

Esbro  CheTdcal,  Redwood,  CA 


Regulation(s)  affected 


49CFR  173J02(c). 

49CFR  173.302(c). 
49CFR  173.302(c). 

49CrR  173.302(0). 

49CFR  173.302(c)., 

49CFR  173  302;^.)., 

-IQCFR  1.'3  3C2(C)., 


49CFn  173.302(c). 
49CFR  173.3Ci2(c)., 


Jones  Chemicals.  Inc.,  Caledonia, 
NY. 

Continentat  Chemical  Co..  Sacra- 
mento, CA. 

Bison   Laboratories,   Inc..   Buffalo, 
NY. 

GPS  Indusfties.  Gly  of  Industry.  CA 


All  Pure  Chemical  Co.,  Traoy,  CA.. 


Arco  Industries,  Inc.,  Milwaukee, 
Wl. 

Messer  Griesheim  Industnes,  Inc., 
Valley  Forge,  PA. 

U.S.  Department  of  Energy,  Wash- 
ington, DC. 

U.S.  Oepertment  of  Defense,  Falls 
Chueh,  VA. 

Chitton  Metal  Products  Division, 
Chilton,  Wl. 

Linde  Puerto  Rico,  Inc.,  Gurabo, 
PR. 

Union  Carbide  Industrial  Gases, 
Inc.,  Danbury,  CT. 

Unde  Gases  of  The  West,  Oak- 
land. CA. 

Linde  Gases  of  New  England.  Inc., 
West  Hartford,  CT. 

Unde  Gases  of  The  Mid-Aitantic, 
Moorestown,  NJ. 

UNIGAS,  Ina,  Ponce,  PR 


Unde  Gases  of  Florida,  Inc., 
Tampa,  FL 

Linde  Gases  of  the  Midwest,  Inc.. 
HiUside.IL 

Linde  Gases  of  the  Great  Lakes. 
Inc..  Cleveland.  Ofi 

Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 


49      CFR       175.3.       17S3C-4;c^ 
178.37-4(r),  178.50-4;c). 

49      CFR       175.3.       17S3C-4;c). 
178.37-4(0).  178.50-4(0). 


49  CFR 

173.277(a)(6). 

49  CFR 

173.277(a)(6). 

49  CFR 

173.277(a)(B). 

49  CFR 

173.277(a)(6). 

49  CFR 

173.277(a)(6). 

49  CFR 

173.277(a)(6). 

49  CFR 

173.277(a)(6) 

49  CFR 

1 73.277(a)(6). 


173.263(a)(28), 
173.263(a)(28), 
173.263'.o)(28), 
173.263(a)(28), 
173.263(a)(28), 
173.263(a)(23). 
173.263(a)(28), 
173.263(a)(28). 


49  CFR  173.34(h)(15)(i). 

173.34(e)(l6)(v).  175.3. 

49  CFR  173.eB _. 


49  CFR  173.85.. 


49  CFR  173.304.  178.65. 


49  CFR  173.3-J(e)(15){i).  Part  107, 

Appendix  8. 
49  CFR  173.34(c)(15)(0.  Part  107, 

Appendix  B, 
49  CFR  173.j4(e)(15)(i),  Part  107, 

A.-pendix  B. 
49  CFR  173.l4(e)(l5)(i),  Part  107, 

Appendix  B. 
49  CFR  173.a4(e)(15)(i),  Part  107. 

Appendix  B. 
49  CFR  173.>4(e)(15)(i),  Part  107, 

Appendix  B. 
49  CFR  173.|4(e)(15)(i),  Part  107. 

Appendix  B. 
49  CFR  173.j4(e)(15)(;).  Part  107. 

Appendix  8. 
49  CFR  I73.»4(e)(l5)(i),  Part  107, 

Appendix  8, 
49  CFR  173.34(e)(15)(i).  Part  107. 

Appendix  8. 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  6530.  Modes  1.  2.) 

To  become  a  party  to  exemption  6530.  Modes  1.  2.) 
To  bc-como  a  party  to  exemption  6530.   Modes   1.   2.) 

To  become  a  party  to  exemption  6530.  Modes  1,  2) 

To  become  a  paly  to  exemption  6520.  Klodes  1.  2) 

To  becrmc  a  p2r^y  to  exe:npticn  6SC;0.  Modes  1,  2.) 

To  becorne  a  pafy  to  exerrption  6530.  N'otScs  1.  2) 

To  become  a  pa'ly  to  exemption  6530.  Modes   1 ,  Z) 
To  t)ecome  a  p<;fty  to  exemption  6330.  Modes  1,  2.) 

To  aut^or;^8  deviation  from  the  requirements  of  the  in- 

SD9Ctc.,-'s  r<?port  for  DOT  Specification  3A,  3AJ\  and  4B 

cylinders.  Modes  1,  2,  3,  4.  and  5.) 
To  authorize  deviation  from  the  reQulrements  of  the  in- 
spector's report  (or  DOT  Specification  3A,  3AA  and  43 

cylindors.  (Modes  1 .  2,  3,  4,  and  5.) 
To  aulhonze  use  of  non-DOT  spec.fk:ation  polyethylene 

bottles,  packed  inside  a  high  denBity  polyethylene  bcx, 

for  transportation  of  certain  corro»r«'e  liquids.  (Mode  1.) 
To  authonze  use  of  non-DOT  specification  polyethylene 

bottles,  packed  Inside  a  high  derwty  polyethylene  box. 

for  transportation  of  certain  corrosive  Ikjuids.  (Mode  1.) 
To  authorize  use  of  non-DOT  specification  polyethylene 

bottles,  packed  inside  a  high  deneity  polyethylene  box, 

for  transportation  of  certain  corrosive  liquids.  (Mode  1.) 
To  authorize  use  of  non-DOT  spetification  polyethylene 

bottles,  packed  Inside  a  high  density  polyethylene  bcx, 

for  transportation  of  certain  corroaive  Ikjuids.  (Mode  1.) 
To  authorize  use  of  non-OOT  specification  polyethyieiie 

bottles,  packed  inside  a  high  dersity  pdyeihylene  box, 

tor  transportation  of  certain  corosive  liquids.  (Mode  1.) 
To  authonze  use  of  non-DOT  specification  polyettiylene 

bottles,  packed  inside  a  high  density  polyethylene  box, 

lor  transportation  of  certain  corotive  liqi^.  (Mode  1.) 
lo  authorize  use  of  non-DOT  specification  polyeth>1ene 

bottles,  packed  inside  a  high  denaity  polyethylene  box, 

for  transportation  of  certain  corrosive  Ikjuids.  (Mode  1 ) 
To  auffionze  use  of  non-DOT  specification  polyethylene 

bottles,  packed  inside  a  high  density  polyethylene  box. 

for  transportation  of  certain  corrosive  liquids.  (Mode  1.) 
To  authorize  use  of  DOT  Specification  3A  or  3AA  cylinders 

and  cylinders  marked  ICC-3.  3A  of  3AA,  for  shipment  of 

certain  compressed  gases.  (Modas  1.  2.  3,  4.  and  5.) 
To  authorize  use  of  a  non-DOT  specification  open-head 

steel  drum,  for  transportation  ol  a  certain  Class  A 

explosive.  (Mode  1.) 
To  authorize  use  of  a  non-DOT  specification  open-head 

steel   drjm,   for  transportation  ol  a  certain   Class  A 

exptosive.  (Mode  1.) 
To  authorize  use  of  a  modified  DOT  Specification  39  steel 

cylinder,  for  tansportation  of  a  certain  flammable  gas. 

(Modes  1 ,  and  ?.). 
To  become  a  party  to  exomption  6661.  (Modes  1,  2,  3.  4, 

and  5.) 
To  become  a  paty  to  exemption  6691.  (Modes  1.  2,  3  4 

and  5.) 
To  become  a  party  to  exemption  6661.  (Modes  1,  2.  3.  4, 

and  5.) 
To  become  a  party  to  exemption  6681.  (Modes  1.  2,  3.  4. 

and  5.) 
To  become  a  party  to  exemption  6661.  (Modes  1.  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemption  6681.  (Modes  1.  2,  3,  4. 

and  5.) 
To  become  a  party  to  exemption  6681.  (Modes  1.  2,  3.  4, 

and  5.) 
To  become  a  party  to  exemption  6681.  (Modes  1.  2,  3,  4, 

andS.) 
To  become  a  party  to  exemption  6661.  (Modes  1,  2,  3,  4. 

and  5.) 
To  become  a  party  to  exemption  6661.  (Modes  1,  2,  3,  4 

and  5.) 
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Appiicatk>n 
No. 


Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


6691-P 
fifiqi-P 
6691-P 
6695-P 

6752-X 

6752-X 
6752-X 

6762-X 

6765-P 

6765-P 

6765-P 

6765-P 

6773-X 

6805-P 

6805-P 

6805-P 

6805-P 

6805-P 
6805-P 

6805-P 

6B05-P 

6805-P 

6805-P 

6824-X 

6932-P 
6971-X 

7007-X 

7052-P 
7052-P 
7052-P 
7052-P 
7052-P 
7052-P 
7052-P 
7052-P 


DOT-E  6691 
DOT-E  6691 
DOT-E  6691 
OOT-E6695 
DOT-E  6752 

DOT-E  6752 

DOT-E  6752 

DOT-E  6762 

DOT-E  6765 

DOT-E  6765 

DOT-E  6765 

DOT-E  6765 

DOT-E  6773 

DOT-E  6805 

DOT-E  6805 

DOT-E  6805 

DOT-E  6805 

DOT-E  6805 
DOT-E  6805 

DOT-E  6805 

DOT-E  6805 

DOT-E  6805 

DOT-E  6805 

DOT-E  6824 

DOT-E  69lj2 
DOT-E  6971 

DOT-E  7007 

DOT-E  7052 
DOT-E7052 
DOT^  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 
DOT-E  7052 


Linde  Gases  of  the  Soutfteast.  Inc., 

Wilmington.  NC. 
GenEx.  Ltd.,  Des  Moines,  lA 


Linde  Gases  of  the  South,  Inc., 

Houston,  TX. 
Atochem   Inc.,   Chemcal   Division, 

Glen  Rock.  NJ. 
Pennwalt  Corp.,   King  of  Prussia, 

PA. 


ATOCHEM,  Inc.,  Paris,  France . 


3M  Transportation  Co.,  St.  Paul, 

MN. 


The  DuBois  Co..  Sharonville,  OH . 


Iwatani  International  Corp.,  Tokyo, 
Japan. 

Unk>n  Cartwle  Industrial  Gases, 
Inc.,  Danbury,  CT. 

Linda  Gases  of  The  Mid-Attantic, 
Moorestown,  NJ. 

Unde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 

E.  I.  du  Pont  de  Nemours  &  Co., 
Inc.,  Wilmington,  DE. 

Union  Cartxde  Industiral  Gases, 
Inc.,  Danbury,  CT. 

Unde  Gases  of  The  West,  Oak- 
land, CA. 

Unde  Gases  of  New  England,  Inc., 
West  Hartford,  CT. 

Unde  Gases  of  The  Mid-Atlantic, 
Moorestown,  NJ. 

UNIGAS,  Inc.,  Ponce,  PR 

Unde  Gases  of  Florida,  Irx:.. 
Tampa,  FL. 

Unde  Gases  of  The  Midwest.  Inc.. 
Hillside,  IL. 

Unde  Gases  of  The  Great  Lakes, 
Inc.,  aeveland.  OH. 

Linde  Gases  of  Southern  Califor- 
nia. Inc..  Santa  Ana,  CA. 

Linde  Gases  of  the  South,  Inc., 
Houston,  TX. 

Bio-Lab,  Inc.,  Decatur,  GA 


Atochem  Inc.,  Chemical  Division, 

Glen  Rock.  NJ. 
Chem  Service.  Ina.  West  Chester, 

PA. 

Allied  Universal  Corp.,  Miami,  FL 


49  CFR  173.34(e)(15)(i),  Part  107, 

AppefKlix  B. 
49  CFR  173.34(e)(15)(i),  Part  107. 

Appendix  B. 
49  CFR  173.34(e)(15)(i).  Part  107. 

Appendix  8. 
49  CFR  173.315 


49  CFR 

173.304(a)(2). 


49  CFR 

173.304(a)(2). 


49  CFR 

173.304(a)(2). 


173.301(d)(3), 


173.301(d)(3), 


173.301(d)(3). 


49  (DFR  173.286(b)(2),  175.3. 


Trimble  Navigation,  Limited,  Sunny- 

valle,  CA. 
DC  Battery  Products,  St.  Paul,  MN... 

GE  Reuter-Stokes,  Twinsburg,  OH... 

Wood    Group    Wireline    Products, 

Inc..  Fort  Worth,  TX. 
Tracer  Aerospace,  Inc.,  Austin.  TX... 


Aquatronk:s,  Hadlock,  WA 

GE  Aerospace,  Philadelphia,  PA ... 
TDW  Pipeline  Surveys,  Tulsa.  OK. 


49  CFR  173.318(a),  176.76(h)(4).... 

49  CFR  173.318(a),  176.76(h)(4) 

49  CFR  173.318(a),  176.76(h)(4) 

49  CFR  173.318(a).  176.76(h)(4) 

49  CFR  173.314(c) 

49  CFR  173.301(d).  173.302(a)(3).. 

49  CFR  173.301(d),  173.302(a)(3).. 

49  CFR  173.301(d),  173.302(a)(3).. 

49  CFR  173.301(d),  173.302(a)(3).. 

49  CFR  173.301(d),  173.302(a)(3).. 
49  CFR  173.301(d),'  173.302(a)(3).. 

49  CFR  173.301(d),  173.302(a)(3).. 

49CFR  173.301(d),  173.302(a)(3)... 

49  CFR  173.301(d),  173.302(a)(3).. 

49  CFR  173.301(d),  173.302(a)(3).. 

49  CFR  173.154.  173.217(a) 


To  become  a  party  to  exemptk>n  6691.  (Modes  1,  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  6691.  (Modes  1,  2,  3,  4, 

and  5) 
To  become  a  party  to  exemption  6691 .  (Modes  1,  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemption  6695.  (Modes  1,  2,  and 

3.) 
To  authorize  use  of  DOT  Spetcification  3A.  3AA,  ZA>\, 

3AAX  or  3T  cyfindere  to  fonn  part  of  a  lube  trailer  or 

tube  bank,  for  transportaiotn  of  a  liquefied  flammable 

compressed  gas.  (Modes  1.  2,  and  3.) 
To  authorize  use  of  DOT  Specification  3A,  3AA,  3AX, 

3AAX  or  3T  cyhnders  to  fomt  part  ol  a  tube  traSer  or 

tube  banl^  for  transportation  of  a  liquefied  flammable 

compressed  gas.  (Modes  1,  2,  and  3.) 
To  authorize  use  of  DOT  Specification  3A,  3AA,  3AX, 

3AAX  or  3T  cylinders  to  form  part  of  a  lube  Iraiiar  or 

tube  t>ank,  for  transportation  of  a  liquefied  flammable 

compressed  gas.  (Modes  1, 2,  and  3.) 
To  authorize  the  transport  of  cttemical  kits  in  plastic  inside 

packagings  and  fibertward  outside  packagings.  (Modes 

1.  2.  3,  and  4.) 
To  become  a  party  to  exemptkxi  6765.  (Modes  1,  3.) 

To  t>ecome  a  party  to  exemption  6765.  (Modes  1,  3.) 

To  become  a  party  to  exemption  6765.  (Modes  1,  3.) 

To  become  a  party  to  exemption  6765.  (Modes  1,  3.) 

To  autlx)rize  shipment  of  a  flammable  compressed  gas,  in 
a  DOT  Speoficaiion  105A600W  tank  car.  (Mode  2.) 
To  become  a  party  to  exemption  6805.  (Mode  1.) 


49  CFR  173.264(b)(4)... 
49  CFR  Parts  100-199. 


49  CFR  173.314(c),  179.3. 


49  CFR  172.101,  172.400,  175.3 . 
49  CFR  172.101,  172.400,  175.3 . 
49  CFR  17^101.  172.400.  175.3. 
49  CFR  172.101,  172.400,  175.3. 
49  CFR  172.101.  172.400,  175.3. 
49  CFR  172.101.  172.400,  175.3. 
49  CFR  172.101.  172.400.  175.3. 


To  become  a  party  to  exemption  6805.  (Mode  1 

To  become  a  party  to  exemption  6805.  (Mode  1 

To  become  a  party  to  exemption  6805.  (Mode  1 

To  become  a  party  to  exemptk>n  6805.  (Mode  1 
To  become  a  party  to  exemption  6805.  (Mode  1 

To  become  a  party  to  exemption  6805.  (Mode  1 

To  become  a  party  to  exemption  6805.  (Mode  1 

To  become  a  party  to  exemption  6805.  (Mode  1 

To  t>econ>e  a  party  to  exemption  6805.  (Mode  1 


To  authorize  packagings  not  provided  for  in  tfie  Hazanlous 
Materials  Regulations,  for  shipment  of  certain  oxklizing 
materials.  (Modes  1.  2.  3.) 

To  t>eoome  a  party  to  exenription  6932.  (Modes  1,  3.) 

To  autttorize  an  alternative  frwttxtd  o4  packaging  for  re- 
shippers  wtK)  are  returning  tf)e  material  to  the  hoMer  of 
the  exemption.  (Modes  1.  2,  3,  4,  and  5.) 

To  authorize  shipment  of  chtorirte  in  non-OOJ  spedfcation 
multi-unit  tank  car  tanks  made  in  accordance  with  DOT 
Specification  110A500W.  (Modes  1,  3.) 

To  become  a  party  to  exemptron  7052.  (Modes  1.  2.  3, 
and  4.) 

To  become  a  party  to  exemption  7052.  (Modes  1.  2.  3, 
and  4.) 

To  become  a  party  to  exemptkxi  7052.  (Modes  1.  2.  3, 
and  4.) 

To  become  a  party  to  exemption  7052.  (Modes  1.  2.  3, 
and  4.) 

To  become  a  party  to  exemptkx)  7052.  (Modes  1.  2.  3. 
and  4.) 

To  become  a  party  to  exemption  7052.  (Modes  1.  2.  3. 
and  4.) 

To  become  a  party  to  exemption  7052.  (Modes  1.  2.  3. 
and  4.) 

49  CFR  172.101. 172.400, 175.3 1  To  become  a  party  to  exemption  70S^  (Modes  1.  2.  3, 

I     and  4.) 
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AppKcatioo 
Na 


7052-P 
752-P 

7oeo-p 

7063-X 
7071-X 

7071-X 


Exemption  No. 


DOT-E  7052 
DOT-E7052 
DOT-E  7060 

0OT-E7063 
DOT-E  7071 

DOT-E  7071 


7252-X 

DOT-E  7252 

7268-P 

DOT-E  7268 

726»^ 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7268-P 

DOT-E  7268 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7274-P 

DOT-E  7274 

7285-P 

DOT-E  7285 

7288-X 

DOT-E  7286 

7413-X 

DOT-E  7413 

7451 -P 

DOT-E  7451 

7451-P 

DOT-E  7451 

Applicant 


Delta    Environmental    consultants. 

Inc.,  Tampa,  PL 
The  Bob  Foumet  Co.,  Lafayette, 

LA. 
Federal  Express  Corp.,  Memphis, 

TN. 


Twin  Lake  Chemical  Co.,  Locltport. 
NY. 


Clayton  Chemical  Co.,  Los  Ange- 
les, CA. 


ONn  Hunt  Specialty  Products  Corp., 
West  Paterson,  NJ. 


Explosives  Technologies  Interna- 
tional, Wilmington,  DE. 

Linde  Puerto  Rico.  Inc..  Gurabo, 
PH. 

Union  CaftNde  Industrial  Gases, 
Inc.,  Danbury,  CT. 

Linde  Gases  of  The  West,  Oak- 
land, CA. 

Linde  Gases  of  The  Southeast, 
Inc.,  Wilmington,  DC. 

UNIGAS,  Inc..  Ponce,  PR 


Unde  Gases  of  The  Midwest  Inc., 

Hillside,  IL 
Unde  Gases  of  The  Great  Lakes, 

Inc.,  Cleveland,  OH. 
Unde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana.  CA. 
Linde  Gases  of  The  Mid-Atlantic, 

Moorestown,  NJ. 
Linde  Gases  of  New  England,  Inc., 

West  Hartford.  CT. 
Linde  Gases  of  The  South,  Inc., 

Houston,  TX. 
Linde  Puerto  nk».  Inc.,  Gurabo. 

PR. 
Union    CartMde    Industrial    Gases, 

Inc..  Danbury,  CT. 
UNIGAS,  Inc.,  Ponce,  PR 


Linde  Gases  of  The  Mklwest,  Inc., 

Hillside,  IL 
Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana.  CA. 
Unde  Gases  of  The  Mid-AUantic, 

Moorestown,  NJ. 
Linde  Gases  of  f4ew  England,  Inc., 

West  Hartford,  CT. 
Linde  Gases  of  The  South,  Inc., 

Houston,  TX 
Atochem  Inc,  Chemical  Division, 

Glen  Rock.  NJ. 
Lk^    Carbonic    Specialty    Gas 

Corp.,  Chicago.  IL 


Chilton    Metal    Products    Diviskxi, 
Chilton.  Wl. 

Union    Carbkle    Industrial    Gases. 

Irw..  Danbury,  CT. 
Linde  Gases  of  The  Mxlwest,  Inc.. 

Hillskle,  IL 


RegHlatk)n(s)  affected 


49  CFR  178.101.  172.400.  175.3... 
49CFR  172.101,  172.400.  175.3... 
49  CFR  175.702(b),175.75(a)(3)(il). 

I 

49  CFR  173.191(a) 

49  CFR  178.101,  173.245,  175.3.... 


49  CFR  174101.  173.245. 175.3 . 


49  CFR  17493.. 


49  CFR  171304(a)(1). 
49CFR17a304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 
49  CFR  171304(a)(1). 


49       CFR       172.101. 

173.320.  176.30,  176 
49       CFR        172.101, 

173.320.  176.30.  176 
49       CFR       172.101. 

173.320,  176.30,  176 
49       CFR       172.101, 

173.320,  176.30,  176 
49       CFR       172.101, 

173.320,  176.30,  176 
49      CFR       172.101, 

173.320,  176.30,  176 
49       CFR       172.101. 

173.320,176.30,176 
49       CFR       172.101. 

173.320,  176.30,  176 
49  CFR  171315(a) 


173.318, 
76(h). 

173.318, 
76(h). 

173.318, 
76(h). 

173.318, 
76(h). 

173.318, 
76(h). 

173.318, 
76(h). 

173.318, 
76(h). 

173.318, 
76(h). 


49CFR17134(e)(15)(0. 


49  CFR  178.302(a),  173.304(a)(1). 
175.3,  171.42. 


49  CFR  171304.  173.315. 
49  CFR  171304.173.315. 


Nature  of  exemption  thereof 


To  become  a  party  to  exemption  7052.  (Modes  1,  2,  3 
and  4.) 

To  become  a  party  to  exemption  7052.  (Modes  1,  2,  3 
and  4.) 

To  authorize  carriage  of  non-fisslte  radwactive  materials 
aboard  cargo  only  aircraft  when  the  combined  transport 
irxJex  exceeds  the  usual  authorized  limits  specified  in 
Part  175  or  the  separation  distance  criteria  cannot  be 
met  (Mode  4.) 

To  authorize  use  of  a  removable4iead  polyethylene  con- 
tainer meeting  all  requirements  of  DOT  Specification  35 
(maximum  gross  weight  65  pounds),  to  transport  a  con-o- 
sive  material.  (Modes  1,  2,  and  1) 

To  authorize  shipment  of  a  certain  corrosive  Ik^uid,  in  non- 
DOT  specifreation  polyethylene  bottles  overpacked  in  a 
non-DOT  specificatkjn  single-wal  fiberboard  box,  or  DOT 
Specifkaitwn  20  polyethylene  containers  overpacked  in  a 
DOT  Specifrcatkjn  12P  fiberboaid  box.  (Modes  1,  2,  3, 
and  4.) 

To  authorize  shipment  of  a  certain  corrosive  Ik^ukl,  in  non- 
DOT  specificatwn  polyethylene  bottles  overpacked  in  a 
non-DOT  specification  single-wall  fiberboard  box,  or  DOT 
Specification  2U  polyethylene  containers  overpacked  in 
a  DOT  Specification  12P  fibertx)ard  box.  (Modes  1,  2,  3, 
and  4.) 

To  authorize  transport  of  Pourvex  Extra  and  Tovex  Extra  in 
DOT  Specification   17H   metal   dnjms.   (Modes   1,   3.) 

To  become  a  party  to  exemptkm  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2.  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2.  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3) 

To  become  a  party  to  exemption  7268.  (Modes  1.  2,  and 
3.) 

To  become  a  party  to  exemption  7268.  (Modes  1,  2,  and 
3.) 

To  become  a  party  to  exemption  7274.  (Mode  3.) 

To  become  a  party  to  exemption  7274.  (Mode  3.) 
To  become  a  party  to  exemption  7274.  (Mode  3 ) 
To  become  a  party  to  exemption  7274.  (Mode  3.) 
To  become  a  party  to  exemptkjn  7274.  (Mode  3.) 
To  become  a  party  to  exemption  7274.  (Mode  3 ) 
To  become  a  party  to  exemption  7274.  (Mode  3.) 
To  become  a  party  to  exemption  7274.  (Mode  3.) 

To  become  a  party  to  exemption  7285.  (Modes  1,  2,  and 

3.) 
To  authorize  shipment  of  certain  rsniiquefied  compressed 

gases  in  DOT  Specitkation  3A  or  3AA  cylinders  and 

cylinders  mari<ed  ICC-3,  3A  or  3AA.  (Modes  1,  2,  3,  4, 

and  5.) 
to  authorize  transport  of  carbon  dtoxxte  or  nitrogen,  and 

compressed  air  in  a  non-DOT  specifk»tion  brazed  steel 

cylinder.  (Modes  1,  2.  3. 4.  and  5^) 
To  become  a  party  to  exemption  7451.  (Modes  1,  3.) 

To  become  a  party  to  exemptioo  7451.  (Modes  1,  3.) 
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Applk»tion 
No. 


7451-P 
7451-P 
7451-X 

7451-P 
7495-X 

7495-X 

7526-X 
7526-X 
7546-X 

7574-X 

7605-X 
7605-X 

7607-P 

7607-P 
7607-P 

7607-P 

7607-P 

7607-X 

7616-P 

761 6-X 

761 6-X 

7616-X 


7616-X 


761 5-X 


7616-X 


7616-X 


7616-X 


7616-X 


Exemption  No. 


DOT-E  7451 
DOT-E  7451 
DOT-E  7451 

DOT-E  7451 
DOT-E  7495 

DOT-E  7495 

DOT-E  7526 
DOT-E  7526 
DOT-E  7546 

DOT-E  7574 

DOT-E  7605 
DOT-E  7605 

DOT-E  7607 

DOT-E  7607 
DOT-E  7607 

DOT-E  7607 

DOT-E  7607 

DOT-E  7607 

DOT-E  7616 

DOT-E  7616 

DOT-E  7616 

DOT-E  7616 


7616-X  DOT-E  7616 


DOT-E  7616 


DOT-E  7616 


DOT-E  7616 


DOT-E  7616 


DOT-E  7616 


DOT-E  7616 


Applicant 


RegulatkxHs)  affected 


Linde  Gases  of  The  Mkl-Atlantk:, 

Moorestown,  NJ. 
Linde  Gases  of  New  England,  Inc.. 

West  Hartford,  CT. 
Unton  Cart)ide  Corp.,  Danbury,  CT... 


Linde  Gases  of  the  South,  Inc., 

Houston,  TX. 
Ethyl  Corp.,  Baton  Rouge,  LA 


Ethyl  Corp.,  Baton  Rouge.  LA. 


Sherex  Chemnal  Co.,  Inc.,  Dublin, 
OH. 

Schering  AG,  West  Berlin,  West 
Germany. 

Grumman  Aircraft  Systems,  Beth- 
page,  NY. 

Remmers  Aviation,  Inc.,  Burlington, 
lA. 


General  Dynamics/ Fort  Worth  Divi- 
ston,  Fort  Worth,  TX. 

U.S.  Department  of  Defense,  Falls 
Church,  VA. 

Delta    Environmental    Consultants, 

Inc.,  Tampa,  FL 

Versar  Inc.,  Springfield,  VA 

Department    of    Health    Servk^s, 

Sacramento,  CA. 
On-Site     Instnjments,     Columbus, 

OH. 
Camp,  Dresser  and  McKee,  Charv 

tilly,  VA. 
Radian  Corp.,  Hemdon,  VA 


Chicago  &  Northwestern  Transpor- 
tation Co.,  Chicago.  IL. 

CSX  Transportation,  Inc.,  Jackson- 
ville, FL 

Southern  Pacifk:  Transportation 
Co..  San  FrarK:isco,  CA. 

Kansas  Oty  Southern  Railway  Co 
and  Subsidiaries,  Kansas  City, 
MO. 

Atchison,  Topeka  and  Santa  Fe 
Railway  Co.,  Chnago,  IL. 

Norfolk  Southern  Corp.,  Norfolk. 
VA. 

Chk»go  &  Northwestern  Transpor- 
tation Co.,  Chk»go,  IL 

ConsolkJated  Rail  Corp.  (ConraH). 
Philadelphia,  PA. 

Burlington  Northern  Railroad  Co., 
Overiand  Part(,  KS. 

Soo  Line  Railroad  Co..  Milwaukee, 
Wl. 

Grand  Trunk  Western  Railroad  Co., 
Pontiac,  Ml. 


49  CFR  173.304.173.315. 
49  CFR  173.304.  173.315. 
49  CFR  173.304.  173.315. 

49  CFR  173.304,  173.315. 


49    CFR    173.315(a)(1),    173.353, 
174  63(b). 


49    CFR    173.315(a)(1),    173.353, 
174.63(b). 


49  CFR  173.134.. 
49  CFR  173.134.. 


49     CFR      173.119,      173.302(a), 

173.304(a).  173.305(a), 

173.34(d).  175.3. 
49    CFR     172.101,     172.204(c)(3), 

173.27,  175.30(a)(1),  175.320(b), 

Part  107,  Appeneix  B. 

49       CFR       173.101,       173.102, 

173.113,  173.87,  173.92,  176.3, 

176.83,  177.848. 
49       CFR       173.101.       173.102, 

173.113,  173.87,  173.92,  175.3, 

176.83,  177.846. 
49  CFR  172.101,  175.3 


49  CFR  172.101,  175.3.. 
49  CFR  172.101,  175.3.. 

49  CFR  172.101,175.3.. 

49  CFR  172.101,  175.3.. 

49CFR  172.101,  175.3.. 


Nature  of  exemptnn  thereof 


•«    CFR    172. 
172.204(d), 
174.25(b)(2), 

49    CFR    172. 
172.204(d), 
174.25(b)(2). 

49    CFR    172 
172.204(d), 
174.25(b)(2), 

49    CFR    172. 
172.204(d), 
174.25(b)(2), 

49    CFR    172. 
172.204(d), 
174.25(b)(2). 

49    CFR    172 
172.204(d), 
174.25(b)(2), 

49    CFR    172 
172.204(d), 
174.25(b)(2), 

49    CFR    172 
172.204(d). 
174.25(b)(2), 

49    CFR    172. 
172.204(d). 
174.25(b)(2), 

49    CFR    172 
172.204(d), 
174.25(b)(2), 

49    CFR    172 
172.204(d), 
174.25!b)(2) 


200(a), 
174.12, 
174.3. 

200(a), 

174.12, 

174.3. 

200(a). 
174.12, 
174.3 

.200(a), 
174.12, 
174.3. 

.200(a). 
174.12, 
174.3.' 

200(a), 
174.12, 
174.3. 
200(a). 
174.12. 
174.3. 

.200(a), 
174.12, 
174.3. 

.200(a), 
174.12, 
174.3. 

.200(a), 
174.12, 
174.3. 

.200(a), 
174.12, 
174.3. 


172.204(a), 
174.24(a), 

172.204(a). 
174.24(a), 

172.204(a), 
174.24(a), 

172.204(a), 
174.24(a), 

172.204(a), 
174.24(a), 

172.204(a), 
174.24(a). 

172.2C4{a), 
174.24(a), 

172.204(a). 
174.24(a), 

172.204(a). 
174.24(a). 

172.204(a), 
174.24(a), 

172.204(a), 
174.24(a), 


To  become  a  party  to  exemption  7451.  (Modes  1,  3.) 
To  become  a  party  to  exemptnn  7451.  (Modes  1,  3.) 

To  authorize  use  of  NorvCXIT  specificatkx)  pressure  ves- 
sels, for  transportation  of  a  non  flammable  gas.  (Modes 
1,3.) 

To  become  a  party  to  exemption  7451.  (Modes  1.  3.) 

To  authorize  extenskxi  of  the  periodic  retest  and  reinspec- 

bon  from  3  years  to  5  years  and  reptacement  of  Itte 

DOT   MC-331    reference  with   DOT  Specifcation   51. 

(Modes  1,2,  and  3.) 
To  authorize  use  of  a  portatiie  tank  built  to  DOT  SpecifRa- 

tion  MC-331  for  frarisportation  of  chkxirw,  sulfur  dknbde, 

ormethyl  brormde.  (Modes  1 ,  2,  and  3.) 
To  auttiorize  transport  of  certain  pyrophork:  Ik^ukls  in  rxw- 

DOT  specificatkxi  portable  tanks.  (Modes  1,  3.) 
To  auttx>rize  transport  of  certain  pyrophoric  Kquids  in  norv 

DOT  specification  portable  tanks.  (Modes  1,  3.) 
To  renew  ar>d  to  auttxxize  an  additional  heat  pipe  assem- 

t}ly  containing  ammonia.  (Modes  1 ,  2,  and  4.) 

To  authorize  tiansport  of  certain  Class  A.  B  and  C  explo- 
sives that  are  not  pemrtitted  for  air  shipment  or  are  in 
quantities  greater  titan  those  prescribed  for  shtpmerrt  by 
air.  (Mode  4.) 

To  authorize  transport  of  certain  explosives  contained  in  a 
partalty  dis-assembled  aircraft  or  canopy  assembly. 
(Modes  1,  3.  and  4.) 

To  authorize  transport  of  certain  expk>s(ves  contained  ir  a 
partially  dis-assembled  aircraft  or  canopy  assemtMy. 
(Modes  1.  3,  and  4.) 

To  t>ecome  a  party  to  exemption  7607.  (Modes  4,  5.) 

To  become  a  party  to  exemption  7607.  (Modes  4,  5.) 
To  tjecome  a  party  to  exemption  7607.  (Modes  4.  5.) 

To  become  a  party  to  exemption  7607.  (Modes  4,  5.) 

To  become  a  party  to  exemption  7607.  (Modes  4,  5.) 

To  auttiorize  shipment  of  hydrogen  in  certain  non-DOT 
specifKation  seamless  stainless  steel  cylirtders.  (Modes 
4,5.) 

To  become  a  party  to  exemption  7616.  (Mode  2.) 


To  authorize  canier  to  certify  the  shipping  papers  on 
behalf  of  the  shipper  wtten  transporting  certain  hazard- 
ous matenals  by  rail.  (Mode  2.) 

To  auttiorize  carrier  to  certify  ttie  sfiipping  papers  on 
behalf  of  the  shipper  when  transporting  certain  hazard- 
ous materials  by  rail.  (Mode  2.) 

To  authorize  carrier  to  certify  tt>e  shipping  papers  on 
t>ehalf  of  the  shipper  when  transporting  certain  hazard- 
ous maierials  by  ran.  (Mode  2.) 

To  auttKXize  carrier  to  certify  the  shipping  papers  on 
t>ehatf  of  the  stiipper  when  transporting  certain  hazard- 
ous materials  t>y  rail.  (Mode  2.) 

To  auttK>rize  carrier  to  certify  tf>e  shipping  papers  on 
behalf  of  the  shipper  wtten  bansporting  certain  hazard- 
ous materials  by  rail.  (Mode  2.) 

To  authorize  camor  to  certify  the  shipping  papers  on 
behalf  of  ttie  shipper  when  transporting  certain  hazard- 
ous materials  by  rail.  (Mode  2.) 

To  autf>onze  carrier  to  certify  the  shipping  papers  on 
behalf  of  ttie  shipper  wtien  transporting  certain  hazard- 
ous materials  by  ran.  (Mode  2.) 

To  authorize  carrier  to  certify  the  sh^iping  papers  on 
betialf  of  the  shipper  wtten  transporting  certain  tiazard- 
ous  materials  t>y  ran.  (Mode  2 ) 

To  authorize  carrier  to  certify  the  shippir>g  papers  on 
behalf  of  ttie  shipper  wtien  transporting  certain  hazard- 
ous materials  by  rail.  (Mode  2.) 

To  authorize  carrier  to  certify  ttie  shipping  papers  on 
t>ehalf  of  tfie  shipper  wtien  transporting  certain  hazard- 
ous materials  by  rail.  (Mode  2.) 
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npOmSaOOn 

Na 


762S-X 
7828-X 

7638-X 
7857-X 

7e57-X 

7721-X 

7730-X 
7735-X 


r753-P 
7765-X 


776»-X 

7774-X 
7777-X 

781 1-X 

7823-P 
7834-X 

7835-X 

7835-P 
7835-P 
7835-X 


Exwnptton  No. 


DOT-E7625 
DOT-E7628 

CX7r-E7638 
OOT-E  7657 

DOT-E  7657 

DOT-E7721 

DOT-E  7730 
DOT-E  7735 


DOT-E  7753 
DOT-E  7765 


DOT-E  7769 

DOT-E  7774 
DOT-E  7777 

DOT-E  7811 

DOT-E  7823 
DOT-E  7834 

DOT-E  7835 

DOT-E  7835 
DOT-E  7835 
DOT-E  7835 


7835-P 

DOT-E  7835 

7835-P 

DOT-E  7835 

7835-P 

DOT-E  7835 

7835-P 

DOT-E  7835 

7835-P 

DOT-E  7835 

7835-P 

DOT-E  7835 

7835-P 

DOT-E  7835 

Applicant 


Hydrito  Chemical  Co.,  MiKvaukee, 

Wl. 
AlKed-Stgnai  Inc.,  Morristown,  NJ.... 


Minnesota  VaMay  Engineenng,  Inc., 

New  Prague,  MN. 
Welkar    Engineering    Co.,    Sugar 

LandTX. 

Welker    Engineering    Co.,    Sugar 
Land,TX 

Apptod  Companies,  San  Fernando, 
CA. 


The  Western  Co.  of  North  America, 
Forth  Worth.  TX. 

Rheem  Container  Corp..  Danbury, 
CT. 


FMC  Corp.,  Philadelphia,  PA 

Carteton  TechrK)logies  Inc.,  Tampa, 
FL 


Brunswidt  Corp./Defense  Division 
Uncotn,  NE. 


Pipe  Recovery  Systems,  Inc., 
Houston,  TX 

Lang  Engineering  Co.,  Inc..  Roch- 
ester, Wl. 


EM  Science,  Cincinnati,  OH . 


Marubeni  Corp.,  Tottyo,  Japan. 


U.&  Department  of  Defense,  Falls 
Church,  VA. 

Big  Three  Managemerrt  Services, 
Inc,  Houston,  TX 


Union  Carbide  Industrial  Gases, 
Inc.  Danbury,  CT. 

Unde  Gases  of  The  West.  Oak- 
land. CA. 

Wilson  Oxygen  and  Supply,  Inc., 
Austin,  TX 


Unde  Gases  of  Fk>rida.  Inc ,  Tape, 

FL. 
UNIGAS,  Inc..  Ponce,  PR 


Linde  Gases  of  The  Midwest,  Inc., 
Hfllside.  IL 

Unde  Gases  of  The  Great  Lakes, 
Inc..  Cleveland,  OH. 

Linde  Gaaes  of  Southern  Califor- 
nia, Inc..  Santa  Ara,  CA. 

Linde  Gases  of  The  Mk^Atlantic, 
Moorestown,  NJ. 

Unde  Gases  of  New  England,  Inc., 
West  Hartford.  CT. 


Re|ulation(s)  affected 


49  CFR  173.245.  173.249, 
173.263^  173.268. 173.27e 

49  CFR  173.264(a)(11). 

173.26S(b)(3). 

49  CFR  173.316(a),  175.3 


49    CFR    173.119,  173.302(a)'(1), 

173.304(a)(1).  173.304(b)(1), 

175.3,  178.42. 

49    CFR    173.119.  173.302(a)(1), 

173.304<a)(1)  173.304(b)(1), 

175.3.  178.42. 
49  CFR  173.302(a)(4).  175.3 


49  CFR  l78.343-5(b)(2)(ii). 


49  CFR  173.119.  173.264(a), 
173.272|g),  173.346.  173.358, 
173.35a 

49  CFR  173.190(b)(2) 

49  CFR  173.302(a)(4),  175.3 


49  CFR  173.302(a)(1).  175.3 . 

I 

49  CFR  173.246.  175.3 

49  CFR  173.248 


49  CFR  173.119(a)(23).  173.125, 
173.245(a)(18)  173.346(a)(21). 
173.347(a)(8),  175.3.  178.210. 

49  CFR  173.246 

49  CFR  173.306(b)(4).  175.3 


49  CFR  177.848,  Part  107  Appen. 
B(1). 


49  CFR  177.848,  Part  107  Appen. 

B(1). 
49  CFR  177.848,  Part  107  Appen. 

B(1). 
49  CFR  177.848.  Part  107  Appen. 

B(1). 


49  CFR 

B(1). 
49  CFR 

B(1). 
49  CFR 

B(1). 
49  CFR 

B(1). 
49  CFR 

B(1). 
49  CFR 

B(1). 
49  CFR 

B(1). 


177.848, 
177.848, 
177.848, 
177.848. 
177.848. 
177.848, 
177.848. 


Part  107  Appen 
Part  107  Appen, 
Part  107  Appen. 
Part  107  Appen. 
Part  107  Appen. 
Part  107  Appen 
Part  107  Appen 


Nature  of  exempliDn  thereof 


To  authorize  transport  of  certain  hazardous  materials  in 
DOT  SpecifkMtkxi  56  portable  tanks.  (Mode  1.) 

To  authorize  use  of  DOT  SpeciflBation  111A100W-5  tank 
cars  equipped  with  a  safety  relief  valve  instead  of  a 
vent,  for  shipment  of  certain  corrosive  liqukJs.  (Mode  2.) 

To  authorize  an  addttkxtal  model  of  the  exempted  cylinder. 
(Modesl.2. 3,  and4.) 

To  authorize  marHjfacture.  marking  and  sale  of  non-OOT 
specification  stainless  steel  cylinders,  for  transportation 
of  compressed  gases.  (Modes  1.  2.  3.  and  4.) 

To  authorize  manufacture,  marking  and  sale  of  nort-OOT 
specification  stainless  steel  cylinders,  for  transportation 
of  compressed  gases.  (Modes  1,  2. 3,  and  4).) 

To  authorize  manufacture,  marking  and  sale  of  non-OOT 
specificatkjn  steel  cylinders.  fOr  transportatxxi  of  norv 
flammable,  nonlk^jefied  compmsed  gases.  (Modes  1.  2. 
4,  and  5.) 

To  authorize  use  of  a  DOT  Specifnation  MC-312  cargo 
tank,  for  transportation  of  certain  corrosive  materials. 
(Model.) 

To  authorize  manufacture,  marking  and  sale  of  DOT  Speci- 
fication 34  contairters.  for  shipment  of  flammable  lk)uids 
and  corrosive  materials  and  Class  B  poisor^ous  Nquids. 
(Modes  1.  2.  and  3.) 

To  become  a  party  to  exemptkxi  7753  Modes  1,  2,  and  3.) 

To  authorize  manufacture,  marking  and  sate  cf  nonrefilla- 
ble.  ncn-OOT  specification  pressure  vessels,  for  trans- 
portation of  compresed  gase*.  (Mode  1.  2,  and  4.) 

To  authorize  manufacture,  marking  and  sale  of  non-OOT 
Specification  liber  reinforced  plastic  full  composite  cylin- 
der, for  transportation  of  certain  nonflammable  com- 
pressed gas.  (Modes  1.  2. 3,  4,  and  5.) 

To  Authorize  shipntent  of  bromine  trifluoride  in  non-OOT 
specification  cylinders.  (Modes  1,  2.  and  4.) 

To  authorize  use  of  DOT  SpeoHteatkjn  34  polyethytene 
containers.  DOT  Specifnation  12B  or  12P  corrugated 
fiberfooard  boxes,  or  DOT  Speoifwation  60  or  37M  cylin- 
drical steel  overspackad  with  an  inside  Specification  2SL 
polyethylene  containers,  for  sHipment  of  spent  sulfuiic 
acid.  (Modes  1,  2,  and  3.) 

To  authorize  shipment  of  various  Bteohols  (173.125)  and  to 
permit  staples  to  be  used  as  a  method  of  ctosure  for 
fit)erboard  box  used  as  overpaok.  (Modes  1,  2.  3  and  4.) 

To  become  a  party  to  exemptkxi  7823.  (Modes  1.  2,  and 
3.) 

To  authorize  transport  of  nonlkyjefied  sulfur  hexafluoride  in 
certain  X-ray  machines,  overpacked  in  strong  wooden  or 
fitjertxMird  boxes.  (Modes  1, 2, 3. 4,  and  5.) 

To  authorize  transport  of  cylinders  bearing  the  flammable 
gas  table,  the  oxidizer  label,  the  flammable  hquid  label, 
the  corrosive  label  or  the  poison  gas  label  and  tank  car 
tanks  bearing  the  poison  gas  label  on  the  same  motor 
vehicle.  (Model.) 

To  become  a  party  to  exemptkx)  7835.  (Mode  1 .) 

To  become  a  party  to  exemption  7835.  (Mode  1.) 

To  authorize  transport  of  cylinders  bearir)g  tfie  flammat>le 
gas  label,  the  oxidizer  label,  tile  flammable  hquid  label, 
thecom>sive  label  or  the  poison  gas  label  and  tank  car 
tanks  bearing  the  poison  gas  label  on  the  same  motor 
vehicle.  (Mode  1.) 

To  become  a  party  to  exemption  7835.  (Mode  1.) 

To  become  a  party  to  exemption  7835.  (Mode  1.) 
To  become  a  party  \o  exemption  7835.  (Mode  1.) 
To  become  a  party  to  exemptkm  7835.  (Mode  1.) 
To  become  a  party  to  exemption  7835.  (Mode  1.) 
To  become  a  party  to  exemption  7835.  (Mode  1.) 
To  become  a  party  to  exemption  7835.  (Mode  1.) 
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AppKcation 
No. 


Exemptkxi  No. 


Applicant 


Reguiat»n(s)  affected 


Nature  of  exemption  thereof 


1B35-X 

7835-X 

7e35-P 
7835-P 
7835-X 

7835-X 

7835-X 

7835-P 
7835-X 

7835-X 

7835-X 

7846-P 

7845-P 

7846-P 
7846-P 

7846-P 

7846-P 

7846-P 

7846-P 

7862-X 

7879-P 
7879-X 
7886-X 

7969-X 
7991-P 


DOT-E  7835 

DOT-E  7835 

DOT-E  7835 
DOT-E  7835 
DOT-E  7835 

DOT-E  7835 

DOT-E  7835 

DOT-E  7835 
DOT-E  7835 

DOT-E  7835 

DOT-E  7835 

DOT-E  7846 

DOT-E  7846 

DOT-E  7846 
DOT-E  7846 

DOT-E  7846 

DOT-E  7846 

DOT-E  7846 

DOT-E  7846 

DOT-E  7862 

DOT-E  7879 
DOT-E  7879 
DOT-E  7886 

DOT-E  7969 
DOT-E  7991 


Airco,  The  Boc  Group.  Inc..  Murray 
Hill,  NJ. 


General    Air    Service    ft    Supply. 
Denver,  CO. 


GenEx,  Ltd..  Des  Moines,  lA. 


Unde  Gases  of  the  South.  Inc.. 

Houston.  TX 
Air  Products  and  Chemicals,  Inc., 

Atlentown.  PA. 


Solkatfonk:  Chemicals,   Inc.,   Fair- 
field, NJ. 


Scott  Speciality  Gasas,  Plumstead- 
ville,  PA. 


Industrial  Gas  Products  and 
Supply.  Inc..  Cotorado  Springs, 
CO. 

Liquid  Carbonic  Specialty  Gas 
Corp.,  Chicago,  IL 


Matheson  Gas  Products.  Ina,  Se- 
caucus.  NJ. 


American    WeMing    Supply,    San 
Jose,  CA. 


Union  Cart>ide  Industrial  Gases, 
Inc.,  DanlHjry,  CT. 

Unde  Gases  of  The  West  Oak- 
land, CA. 

UNIGAS,  Inc.,  Ponce,PR 

Unde  Gases  of  The  Mklwest,  Inc., 
Hillskle.  IL 

Unde  Gases  of  Southern  Califor- 
nia. Inc..  Santa  Ana,  CA. 

Unde  Gases  of  The  Mid-Atlantic, 
Moorestonvn,  NJ. 

Unde  Gases  of  New  England,  Inc., 
West  Hartford.  CT. 

Unde  Gases  of  the  South,  Inc., 
Houston,  TX 

General  Electric  Co..  Milwaukee, 
Wl. 


49  CFR  177.848,  Part  107  Appen. 
B(1). 


49  CFR  177.848,  Part  107  Appen. 
B(1). 


49  CFR  177.848,  Part  107  Appea 

B(1). 
49  CFR  177.848,  Part  107  Appen. 

B(1). 
49  CFR  117.848.  Part  107  Appen. 

B(1). 


49  CFR  177.848,  Part  107  Appen. 
B(1). 


49  CFR  177.848,  Part  107  Appen. 

b;i). 


49  CFR  177.843,  Part  107  Appen. 
B(1). 

49  CFR  177.848,  Part  107  Appen. 
B(i). 


49  CFR  177.848.  Part  107  Appen. 
B(1). 


49  CFR  177  848,  Part  107  Appen. 
B(1). 


Halliburton  Logging  Services,  Inc., 

Fort  Worth,  TX. 
Gearhart     Industries,     Inc..     Fort 

Worth,  TX 
W.  M.  Ban'  ft  Co.  Inc.  Memphis, 

TN. 

Crost>y    ft    Overton.    Inc.,    Long 
Beach.  CA. 


Norfolk  and  Western  Railway  Co., 
Roanoke.  VA. 


49  CFR 

49  CFR 

43  CFR 
49  CFR 

49  CFR 

49  CFR 

49  CFR 

49  CFR 

49  CFR 


173.314(C).. 

173.314(C). 

173.314(C). 
173.314(C). 


173.314(c) 

173.314(c) 

173.314(c) 

173.314(c)     

173.302,  175.3.. 


49  CFR  173.246,  175.3.  178.42 

49  CFR  173.246,  175.3,  178.42 

49  CFR  173.245,  178.210 


49  CFR  173.119(a),  (m), 
173.245(a),  173.346(a),  178.340- 
7.  178.342-5.  178.343-5. 


49  CFR  Parts  100-177 . 


To  authorize  transport  of  cylinders  t>earing  the  llammabte 
gas  label,  the  oxktzer  label,  the  flammable  iquid  label, 
tfw  corrosive  label  or  the  poison  gas  label  and  tar*  car 
tanks  bearing  the  poison  gas  label  on  the  same  motor 
vehicle,  (imodel.) 

To  authorize  transport  of  cylinders  bearing  ttie  flammable 
gas  label,  the  oxidizer  label,  the  flammable  iquid  label, 
the  corroaive  label  or  ttw  poison  gas  label  and  tank  car 
tanks  bearing  tt>e  poison  gas  label  on  the  same  motor 
vehicle.  (Model.) 

To  become  a  party  to  exemption  7835.  (Mode  1 .) 

To  tMcome  a  party  to  exemption  7835.  (Mode  1.) 

To  authorize  transport  of  cylinders  bearing  tfw  flammable 
gas  label,  the  oxklizer  label,  the  flammable  Iquid  Ubel. 
the  corrosive  label  or  ttie  poison  gas  label  and  tank  car 
tanks  bearirtg  ttie  poison  gas  lat>el  on  ttw  same  motor 
vehwle.  (Mode  1.) 

To  authorize  transport  of  cylinders  bearing  the  flammat)le 
gas  label,  the  oxklizer  label,  the  flammable  Nquid  label. 
Vne  cooosive  lat>el  or  the  poison  gas  label  arKJ  tank  car 
tanks  bearing  the  poison  gas  lat>el  on  the  same  motor 
vehicle.  (Mode  1.) 

To  authorize  transport  of  cylinders  bearing  tt>e  flammable 
gas  label,  the  oxidizer  label,  the  flammable  liquid  label, 
the  corrosive  label  or  ttie  poison  gas  lat>el  and  tank  car 
tanks  bearing  the  poison  gas  \abei  on  the  same  motor 
vehicle.  (Mode  1.) 

To  become  a  party  to  exemption  7635.  (Mode  1.) 


To  auttiorize  transport  of  cylinders  bearing  ttie  flammable 
gas  label,  ttie  oxidizer  lat>el,  the  flammable  Kquid  Ubel, 
the  corrosive  label  or  ttie  poison  gas  label  and  tar*  car 
tanks  bearing  the  poison  gas  label  on  the  same  motor 
vehicle.  (Mode  1) 

To  autfiorize  transport  of  cylinders  bearing  the  flammable 
gas  label,  the  oxidizer  lat>el,  the  flammable  liquid  label, 
ttie  corrosive  lat>el  or  ttie  poison  gas  label  and  tank  car 
tanks  bearing  the  poison  gas  lat>el  on  ttie  same  motor 
vehKle.  (Mode  1.) 

To  authorize  transport  of  cylinders  tiearing  the  flammable 
gas  lat>el.  the  oxidizer  label,  ttie  flammable  KquM  label, 
ttie  corrosive  label  or  ttie  poison  gas  lat>el  and  tank  car 
tanks  bearing  the  poison  gas  latiel  on  the  same  motor 
vehicle.  (Mode  1.) 

To  become  a  party  to  exemption  7846.  (Modes  1.  3.) 

To  become  a  party  to  exemption  7846.  (Modes  1    3.) 

To  t>ecome  a  party  to  exemption  7846.  (Modes  1,  3.) 
To  become  a  par^  to  exemption  7846.  (Modes  1,  3.) 

To  become  a  party  to  exemption  7646.  (Modes  1,  3.) 

To  become  a  party  to  exemption  7846.  (Modes  1,  3.) 

To  become  a  party  to  exemption  7846.  (Modes  1,  3.) 

To  become  a  party  to  exemptk>n  7846.  (Modes  1,  3.) 

To   autfiorize  use  of  non-DOT  specificatnn  aluminum. 

single  trip,  inside  containers,  for  transportation  of  ■ 

nonflamrrable  gas.  (Modes  1,  4,  and  5.) 
To  Iteoome  a  party  to  exemption  7879.  (Modes  1,  2,  3. 

and  4.) 
To  authorize  shipment  of  bromine  trifluoride.  in  non-OOT 

specification  seamless  cylinders.  (Modes  1,  2,  3.  and  4.) 
To  authorize  shipment  of  a  corrosive  liquid.  In  non-DOT 

speciflcation    metal    can/fibertxiard    box    packaging. 

(Modes  1.  3.) 
To  authorize  transport  of  certain  waste  hazardous  matari- 

als  in  non-DOT  spedficatnn  single  oompartmeni  cargo 

tanks  similar  to  DOT  Spedfioilion  307/312  except  for 

bottom  ouUet  and  cireumferential  reinforcement  (Mode 

1.) 


To  become  a  party  to  exemption  7991.  (Mode  1.) 
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Application 
No 


7331-P 

aooB-x 

80C9-X 

8003-X 

8009-P 
8013-P 
8013-P 
801W 
8013-P 

eoi3-p 

8013-P 
8013-P 
8013-P 
8013-P 
601 3-P 
8013-P 
8080-X 

eo84-x 

e084-X 

80a4-X 

e084-X 

8086-X 

8086-X 

8091 -P 
8096-X 

8099-X 
8115-X 

8151-X 

81S6-P 
815&-P 


Exetnption  No. 


Applicant 


RflBuiauuiHo)  alfectdd 


DOT-e7991 
DOT-E800a 

DOT-E8009 

DOT-E8009 

DOT-ESOOg 
DOT-E  8013 
C»T-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8013 
DOT-E  8080 
DOT-E  8084 
DOT-E  8084 

DOT-E  8084 

DOT-E  8084 

DOT-E  8088 

DOT-E  6086 

DOT-E  8091 
DOT-E  8096 

0Or-E8099 
DOT-E  8115 

DOT-E  8151 

DOT-E  81S6 
DOT-E  8156 


Southern   Railway  Co.   Roanoke. 

VA. 
Wheiaton  Aemsola  Co.,  Mays  Lanti- 

ing.NJ. 


CP    Industries,   Ira.   McKeesport. 
PA. 

Presaurs  Transport,  Inc.,  Austin,  TX 


Horizon   Energy   Resources,    Inc., 

Orlando.  PL 
Union    Carbide    Industrial    Gases, 

Irtc.  Danbury,  CT. 
Unde  Gasea  ol  The  West  Oak- 
land, CA. 
Linda  Gases  of  The  Midwest,  Inc., 

HiUside.  It- 
Linda  Gases  of  The  Southeast, 

Inc.  WJImington,  DE. 
Linda  Gases  of  New  England,  Inc., 

West  Hartford.  CT. 
Unde    Gases    of     Florida.     Inc., 

Tampa.  FL. 
Linde  Gases  of  The  Mid- Atlantic. 

Moorestown,  NJ. 
Unde  Gases  of  The  Great  Lakes, 

Inc.,  Clevefand,  OH 
UNIGAS,  Inc..  Ponce.  PR 

Lirxle  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 
Linde  Gases  of  South  Hooston,  TX . 

Occidential  Chemical  Corp..  Dallas. 

TX 
IRECO,  Inc.,  Salt  Lake  City,  UT 

IRECO,  Inc.,  San  Lake  City,  UT 


Austin  Powder  Co.,  Cleveland,  OH  . 


ETI  Explosives  Technologies  Inter- 
nationaL  Inc.,  Wilmington.  DE. 


U.S.  Department  of  Defense.  Falls 
Churc^VA. 

Boeing  Aerospace,  Seattle.  WA 


AT4T    lnformatk}n    Systems    Inc.. 

Greensboro,  NC. 
Pressure  Pak  Container,  Inc.,  East 

Hampton,  CT. 


Rhone^>ouienc  Ag  Co..  Research 
Triangle  Parte,  NC. 

Acurex  Corp.,  Mountain  View.  CA .... 


Ropak  West.  hNX.  U  Mirada.  CA . 


Union  Caibida  Industrial  Gases, 
Inc.  Danbury,  CT. 

Linda  Qaaaa  of  Tha  West,  Oak- 
land. CA. 


49  CFR  l^rts  100-177 

49      CFR       173.1200,      173.305. 
173306(a).  1753. 


49  CFR  1?3  301|d)(2), 

173.30a(a)(3). 

49  CFR  ^73.30^:.i)(^). 

173.30a(a)(3). 

43  CFR  17330nd){2). 

173.30a(a)(3). 
49  CFR  173.302,  173.304.  175.3  ._., 

49  CFR  173  302.  173.304.  175  3 

49  CFR  173.302.  173.304,  175.3 

49  CFR  173  302.  173.304.  175  3 

49  CFR  173  3C<J,  173.304.  175.3 

49  CFR  173  302,  173.304.  175.3 

43  CFR  173.302.  173.304.  175,3 

49  CFR  173.302.  173.304.  175  3. .. 

49  CFR  173  302.  173304,  175  3 

49  CFR  173.302.  173.304.  175.3 

49  CFR  173.302,  173.304.  175  3 

49  CFR  173.164 _ 

49  CFR  173.65;a)(5) _ 

49  CFR  173.65(a)(5) 


Nature  of  exemption  thereof 


,i 


49  CFR  173  65(a)(5).. 


49  CFR  173.65(a)(5) 


49       CFR       172.101.  172.102, 

172.301.     173.1ie(b),  173.119, 

173.2061  173.87. 

49       CFR       172.101.  17Z102. 

172.301.     173.118(b).  173.119, 

173  204  173.87. 
49  CFR  Parts  100-177 


49     CFR     173.302(a)(1).      175.3. 
178.42. 


49  CFR  173.365«a)(15)._ _ 


49  CFR  173.302(a)(1).  173,304(a). 
173.304(d).  175.3. 


I 


49  CFR  178.19.  Part  173.  Subparts 
D.F. 

49    CFR     173.121.    173.302(a)(4). 

173.30a(f),  173.304(a)(1). 
49    CFR    173.121,    173.302(aK4). 

173.30a(f),  173.304(a)(1). 


TO  become  a  par>  to  exemptioo  7991.  (Mode  1.) 

To  autl.onie  manufacture,  marking  and  sale  of  non-DOT 
specification  aerosol  container  consistir>g  of  a  glass 
bottie  externally  coated  with  plastk:,  for  shipment  of 
compressed  gases.  (Modes  1, 2,  3,  and  4.) 

To  authorize  an  increase  in  ttie  maximum  hardness  value 
from  HB262  to  H82o9  for  the  txempted  psckaging  when 
hardness  tesipd.  (Mode  1 .) 

To  authorize  u«^9  of  DOT  Specification  3AAX  cylinders 
made  of  4130X  steel,  for  transportation  of  a  compresEed 
natural  gas  (Mode  1.) 

To  becorrt*  a  party  to  exemptwn  8009.  (Mode  1  ) 

To  become  a  party  to  exemptioa  8013.  (Modos  1.  4,  and 
I      5.) 
To  become  a  party  to  exemption  8013.  (Modes  1,  4,  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modes  1.  4.  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modes  1.  4.  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modes  1.  4.  and 

5.) 
i  To  become  a  party  to  exemptkjfi  8013.  (?.1odes  1.  4  and 

5.) 
Tn  become  a  party  to  exemption  8013.  (Modes  1.  4,  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modos  1.  4,  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modes  1.  4.  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modes  1,  4.  and 

5.) 
To  become  a  party  to  exemption  8013.  (Modes  1.  4  and 

5.) 
To  authorize  renewal  and  an  alternative  sparger  pipe 

system  for  the  tank  car  tanks,  f^ode  2.) 
To  authorize  an  additjonal  packaging  for  shipment  of  Hich 

explosive.  Qass  A  explosive.  (Modes   1,  2,  and  3.) 
Approval  tor  an  alternative  packaging;  identified  as  "Tcvex 

T-1    Coils",  a  60  foe!  tong,   7/8  inch  diameter  tufco 

overpacked  in  outside  packaging  prescribed  in  173.65 

(a)(1)  and  (a)(2).  (Modes  1,  2,  and  3.) 
Approval  for  an  alternative  packaging:  kJentifi«J  as  "Tovex 

T-1   Coils",  a  50  foot  kjng.  7/8  inch  dian>etar  tube 

overpacked  in  outside  packaging  prescra;«d  in  173.65 

(a)(1)  and  (a)(2).  (Modes  1.  2.  and  3.) 
Approval  for  an  aKernative  packaging;  klentified  as  "Tovex 

T-1   Coils",  a  50  foot  tong,  7/8  irKh  diameter  tube 

overpacked  in  outside  packaging  prescnbed  in  §  173.65 

(a)(1)  and  (a)(2).  (Modes  1,  2.  and  3.) 
To  authorize  transport  of  a  cruise  missile  containing  haz- 
ardous materials,  outside  packaging  must  be  a  wooden 

box.  (Mode  1.) 
To  authorize  transport  of  a  cruise  missite  containing  haz- 
ardous materials.  (Mode  1 .) 

To  become  a  party  to  exemption  8091.  (Modes  4,  5.) 

To  authorize  manufacture,  maritkig  and  sale  of  norvDOT 
specification  steel  cylinders,  made  in  compliance  with 
DOT  Specificatkxi  3E.  for  shipaient  of  certain  flammable 
arxj  nonflammable  gases.  (Modes  1,  2,  3,  4,  and  5.) 

To  authorize  us«  of  non-DOT  specification  conugated 
fiberboard  boxes  with  an  inner  heat-sealed  bag,  for 
transportation  of  poisonous  soids.  (Modes  1,  2,  and  3.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specitication  fiber  reinforced  ph^  hoop  wrapped  cylin- 
der, for  transportation  of  certain  nonflammable  com- 
pressed gases.  (Modes  1.  2.  3. 4,  and  5.) 

To  authorize  shipment  of  Ikjuid  hazardous  materials,  in 
non-DOT  specification  removable  head  polyethylene 
drums.  (Modes,  1,  2,  and  3.) 

To  become  a  party  to  exemption  8156.  (Modes  1.  2.) 

To  become  a  party  to  axemplon  8156.  (Modes  1,  2.) 
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Renewal  and  Party  to  Exemptions— Continued 


Application 
No. 


Exemption  No. 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  thereof 


8156-P 
8156-P 
8156-P 
8156-P 
8156-P 
8156-P 
8156-P 
8168-X 

8178-X 
8184-X 
ei84-X 
8196-X 

8196-X 

8196-X 


8230-X 


8232-X 


8232-X 


DOT-E  8156 
DOT-E  8156 
DOT-E  8156 
DOT-E  8156 
DOT-E  81 56 
DOT-E  8156 
DOT-E  8156 
DOT-E  8168 

DOT-E  8178 
DOT-E  8184 
DOT-E  8184 
DOT-E  8196 

DOT-E  8196 

DOT-E  8196 


8214-X  DOT-E  8214 


8214-P 

DOT-E  8214 

821 4-P 

DOT-E  8214 

8214-P 

DOT-E  8214 

8214-X 

DOT-E  8214 

8214-X 

DOT-E  8214 

8214-X 

DOT-E  8214 

8214-P 

DOT-E  8214 

8214-X 

DOT-E  8214 

8220-X 

DOT-E  8220 

8221 -X 

DOT-E  8221 

8228-X 

DOT-E  8228 

DOT-E  8230 


DOT-E  8232 


DOT-E  8232 


Linde  Gases  of  The  Mkjwest  inc.. 
Hillside,  IL 

Linde  Gases  of  New  England,  Inc.. 
West  Hartford.  CT. 

Linda  Gases  of  The  Mki-Atlantic. 
Moorestown,  NJ. 

UrKle  Gases  of  The  Great  Lakes, 
Inc..  Cleveland.  OH. 

Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana.  CA. 

GenEx.  Ltd.,  Des  Moines,  lA 


Unde  Gases  of  the  South,  Inc., 
Houston,  TX. 

Container  Corp.  of  America/Plas- 
tics Division,  Wilmington,  DE. 


National  Aeronautics  and  Space 

Administration,  Washington.  DC. 

Trojan  Corp.,  Spanish  Fork.  UT 


49    CFR    173.121,    173.302(a)(4), 

173.302(f),  173.304(a)(1). 
49    CFR    173.121.    173.302(a)(4). 

173.302(f),  173.304(a)(1). 
49    CFR    173.121.    173.302(a)(4), 

173.302(f),  173.304(a)(1). 
49    CFR    173.121,    173.302(a)(4). 

173.302(f),  173.304(a)(1). 
49    CFR    173.121,    173.302(B)(4), 

173.302(f).  173.304(a)(1). 
49    CFR    173.121.    173.302(a)(4), 

173.302(f),  173.304(a)(1). 
49    CFR    173.121,    173.302(a)(4), 

173.302(f).  173.304(a)(1). 
49  CFR  Part  173,  Subparts  E.  F,  H. 


49     C;FR     173.302(a), 

175.3. 
49Ca=R  173.65 


173.34(d), 


Austin  Powder  Co.,  Cleveland,  OH... 

Compagnie  des  Containers  Reser- 
voirs, Paris,  France. 

Eurotainer,  USA  Inc.,  75(X)8  Paris, 
France. 

GCS  Container  Service.  SA 
Chiasso,  Switzeriand. 

Mercedes-Benz  of  North  Amenca, 
Inc.,  Montvale,  NJ. 

Allied-Signal,  Inc./Bendix  safety 
Restraints  Div..  Knoxville,  TN. 

Nissan  Motor  Corp.,  in  U.S.A.,  Gar- 
dena.CA. 

Toyota  Motor  Corp.,  Torrance,  CA... 

Morton  Thiokol,  Inc.,  Ogden,  UT 


49  CFR  173.65.. 


Morton  Thk^kol,  Inc.,  Ogden.  UT . 


k^ercedes-Benz  of  North  America, 
Inc.,  Montvale.  NJ. 

Saat>-Scania     of     America.     Inc., 

Orange.  CT. 
Chrysler  Motors  Corp.,  Center  Line. 

Ml. 

Applied  Ck>mpanies.  San  Fernando, 
CA. 


Applied  Companies,  San  Fernando, 
CA. 

U.S.     Department     of     Treasury 
(BATF).  Washington.  DC. 


Q.  Frederick  Smith  Chemical  Co., 
Colunr)bus,  OH. 

Compagnie  des  ContainerB  Reser- 
voirs. Paris.  Franca. 

Eurotainer.  US  Inc.,  75008  Paris, 
Franca. 


49     CFR      173.H9, 
178.245. 

49     CFR      173.119, 
178.245. 

49     CFR      173.119, 
178.245. 


173.315(a), 


173.315(a). 


173.315(a). 


49  CFR  171.11  (see  paragraph 
8  d),  173.153.  173.154,  175.3. 

49   CFR    171.11    (see   paragraph 

8.d.),  173  153.  173.154.  175.3. 
49   CFR    171.11    (see   paragraph 

8.d.).  173.153,  173.154,  175.3. 
49  CFR   171.11    (see  paragraph 

8.d.),  173.153.  173.154.  175.3. 
49   CFR    171.11    (see   paragraph 

8.d.).  173.153.  173.154.  175.3. 

49  CFR  171.11  (see  paragraph 
8.d.),  173.153,  173.154.  175.3. 

49  CFR  171.11  (see  paragraph 
8.d.).  173.153.  173.154.  175.3. 

49  CFR  171.11  (see  paragraph 
8.d.).  173.153.  173.154,  175.3. 

49  CFR  171.11  (see  paragraph 
8.d.),  173.153,  173.154.  175.3. 


49  <DFR  173.320(a),  175.3. 


49C»=R  173.302(a).  175.3. 


49CFR  173.100(bb),  173.113(a)(1). 
173.86. 


49  CFR  173.268(b)(6). 

173.269(a)(4). 

49  CFR  173.123(a),  173.315 

49  CFR  173.123(a),  173.315 


To  become  a  party  to  exemptkxi  8156.  (Modes  1,  2.) 

To  t>ecome  a  party  to  exemptkxi  8156.  (Modes  1,  2.) 

To  become  a  party  to  exemptton  8156.  (Modes  1.  2.) 

To  become  a  party  to  exemption  8156.  (Modes  1.  2.) 

To  tiecome  a  party  to  exemptkin  8156.  (Modes  1.  2.) 

To  become  a  party  to  exemption  8156.  (Modes  1.  2.) 

To  become  a  party  to  exemption  8156.  (IModea  1.  2.) 

To  authorize  manufacture,  marking  and  sale  of  nor>-OOT 
specification  fully  removable  head  polyethylena  drums, 
for  shipment  of  certain  corrosive  solids  and  soM  oxi- 
dizers. (Modes  1,  2,  arxl  3.) 
To  authorize  use  of  a  non-DOT  specification  cylinder,  for  a 

compressed  nonliquefied  gas.  (Modes  1,  4.) 
To  authorize  transport  of  flake  trinitrotohiene  in  norvOOT 
specification  composite  bags.   (Modes   1.  2,  and  3.) 
To  auttioriza  transport  of  flake  trinitrotoluene  in  non-DOT 
specification  composite  bags.   (Modes   1.  2.  and  3.) 
To  authorize  use  of  a  nor>-[X)T  IMO  Type  5  specificatkxi 
portable  tank,  for  transportation  of  certain  compressed 
gases.  (Modes  1,  2,  and  3.) 
To  authorize  use  of  a  non-DOT  IMO  Type  5  specifk^tion 
portat>le  tank,  for  trarisportatkxi  of  certain  compressed 
gases.  (Modes  1,  2,  and  3.) 
To  authorize  use  of  a  non-DOT  IMO  Type  5  speciftoation 
portable  tank,  for  transportatkxi  of  certain  compressed 
gases.  (Modes  1,  2,  and  3.) 
To  authorize  a  new  packaging  arrangement  for  sfiipment 
of  inflators  and  modules  for  passive  restraint  systems. 
(Modes  1,  2,  3,  and  4.) 
To  become  a  party  to  exemption  8214.  (Modes  1,  2,  3, 

and  4.) 
To  t>ecome  a  party  to  exemption  8214.  (Modes  1,  2,  3, 

and  4.) 
To  become  a  party  to  exemption  8214.  (Modes  1,  2.  3. 

and  4.) 
To  modify  packaging  to  altow  a  void  area  at  the  base  and 
increase  the  weight  by  1 V,  inches.  (Modes  1,  2,  3,  and 
4.) 
To  authorize  transport  of  inflators  and  modules  in  pasaiva 
restraint  systems  used  in  automobiles  as  flammable 
solids,  n.o.s.  (Modes  1,  2.  3,  and  4.) 
To  authorize  transport  of  inflators  and  modules  in  passive 
restraint  systems  used  in  automobiles  as  flammable 
soMs,  n.o.s.  (Modes  1,  2,  3,  and  4.) 
To  become  a  party  to  exemptkxi  8214.  (Modes  1,  2,  3, 

and  4.) 
To  authorize  transport  of  inflators  and  modules  in  passiva 
restraint  systems  used  in  automobiles  as  flammabia 
soMs,  n.o.s.  (Modes  1.  2.  3.  and  4.) 
To  authorize  use  of  non-DOT  speof«atxxi  girth  weMed 
steel  cylinders,  for  transporatkxi  of  nonflammabta  com- 
pressed gases,  by  aircraft  and  military  weapons  systems 
use  only.  (Modes  1,  2,  and  4.) 
To  authorize  use  of  non-DOT  speciflcatHXi  high  prasaurs 
cylinders  of  weWed  constnjction  for  military  missile  sys- 
tems only.  (Modes  1,  2.  and  4.) 
To  authorize  transport  of  packages  containing  not  in 
excess  of  35  grams  of  one  type  of  explosive  matafial  or 
one  explosive  device,  not  exceeding  35  grams,  in  a 
pasteboard  carton  packed  in  a  DOT  Specification  12H 
fibertXMTd  box  or  a  norvDOT  specificatkxi  comigated 
fibertxMrd box.  (Model.) 
To  authorize  shipment  of  certain  oxidsers,  in  non-OOT 
specificatkxi  inskto  containers  packed  in  DOT  Spedfica- 
Ikxi  33A  single  bottle  case.  (Modes  1,  Z  3,  and  4.) 
To  authorize  use  of  a  non-OOT  specification  portaUa  lank, 
for  transportatkxi  of  certain  ooitipressed  gases  and  a 
flammable  Kqukj.  (Modes  1,  2,  and  3.) 
To  authorize  use  of  a  norvDOT  specificatkxi  portable  tank, 
for  Iranaportatkxi  of  certain  compressed  gasaa  and  a 
flammable  Mqud.  (Modes  1,  2,  and  3.) 
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Application 
No. 


Exemption  No. 


Applicant 


Regul«tion(s)  aftected 


Nature  of  exemption  tiiereof 


8232-X 

6.:73-P 
e273-X 

B.108-X 
8308-X 
B30d-X 
830&-X 

eaoe-x 

e308-X 

8308-P 
B445-P 
8445-P 
8445-P 
B445-X 


DOT-E8232 

DOT-E  8273 
DOT-E  8273 

DOT-E  8308 

DOT-E  8308 

DOT-E  8308 

DOT-E  8308 

DOT-E  8306 

DOT-E  8308 

DOT-E  8308 
DOT-E  8445 
DOT-E  8445 
DOT-E  8845 
DOT-E  8445 


e451-X 

DOT-E  8451 

6451 -P 

DOT-E  8451 

8451-X 

DOT-E  8451 

8451 -P 

DOT-E  8451 

6451-^ 

DOT-E  8451 

6453-X 

DOT-E  8453 

6467-X 

DOT-E  8487 

8488-P 
8494-X 


00T-E8489 
DOT-E  8494 


GCS  Container  Service,  SA. 
Chiasso,  Switzerland. 

Ford  Motor  Co.,  World  Headquar- 
ters. Oeartxjm,  Ml. 

TRW  Vehicle  Safety  Systems. 
Washington,  Ml. 

Sky  Cab,  Inc.,  East  Brunswick,  NJ ... 


Associated  Couriers,  Inc..  Maryland 
Heights,  MO. 


MHC  Messengers,  Inc.,  Avenel,  NJ. 


Caspersen,  Ina.  GlerKXe,  IL.. 


American  Priority  Enterprises,  inc.. 
Floral  ParK  NY. 


Det-Med,  Ina.  So.  Plainfield,  NJ . 


American  Courier  Express  Corp., 

Miramar,  FL 
Waste  Conversion,  Inc.  Hatfield, 

PA. 
Union   Cart)ide   Industrial   Gases, 

Inc.,  Danbay,  CT. 
E&K  Hazankxjs  Waste  Services, 

Inc.,  Sheboygan,  Wl. 
Dnjg  &  Laboratory  Disposal,  Inc., 

Plainwett,  Ml. 


Exploaive  Technotogy,   Inc.,   Fair- 
field, CA. 


Olin    Corp.,    Winchester    Division, 

East  Alton.  IL 
IRECO  Inc.,  Salt  Lake  City,  UT 


OGn  OrdnaiKa  Corp.,  Marion,  IL.. 


Teledyne  McCormick  Seiph.  Hollis- 

tar,  CA. 
Noleon  Brothers,  Inc.,  Parrish,  AL .... 


Brunswick  Corporatiort/Defense  Di- 
vision, Lincoln,  NE. 


IRECO,  Inc  San  Utua  Qty,  UT. 
Frueheuf  Corp.,  Omaha,  NE 


49CFR  173.123(a),  173.315 

49  CFR  171  t1  (s-DC  f>?r->r^'-ip^ 
.3.d),  173  153,  173  154,  175  3. 

49  CFR  171  11  (see  parfl(;^»r'-' 
8.d),  173.153.  173.154.  175.3. 

49  CFR  174.-147(3),  177  642(3). 
177.842(b)j 

49  CFR  174.447(a),  177.S-',2;a), 
177.842(b). 


49    CFR     1 74.4.^7(31,    177  8';2;a), 
177e42(b). 


49    CFR     174.447(a),     177.842/a), 
177.842(b). 


49    CFR     174.447(a).    177  642(a). 
177:842(b). 

I 

49    CFR     174.447(a).    177.842;a). 
177.842(b). 

49    CFR     173.447(a),     177.B42(a», 

177.842(b). 
49  CFR  Part  173,  Subparts  D,  E,  F, 

H. 
49  CFR  Part  173.  Subparts  D.  E.  F, 

H. 
49  CFR  Part  173.  Subparts  D.  E,  F, 

H. 
49  CiFR  Part  173,  Subparts  D,  E,  F. 

H. 


49  CFR  173  65,  173.86(e),  175.3 

49  CFR  173.65,  173.86(e),  175.3 
49  CFR  173.65,  173.S6(e),  175.3 


173.i5 


49  CFR  173.#5.  173.86(e),  175.3.... 
49  CFR  173.65,  173.86(e).  175.3... 
49  CFR  173.114a 


49  CFR  173.302(a)(1), 

173.304(a)(2),  175.3,  178.44. 


49       CFR       173.154,       173.182, 

173.217,  173.245b. 
49  CFR  178.8''.2-€(a) 


To  authorize  use  of  a  non-DOT  speoification  portable  tar*, 
for  transportation  of  certain  compressed  gases  and  a 
HammatJia  liquid.  (Modes  1.  2,  an(}3.) 

■^0  bf.co.-f.a  a  party  to  exemption  6273.  (Modes  1,  2.  3. 
and  4.) 

To  i-j''r-<^7n  an  3"ematJve  packagir.g  n«'hcKj  arid  rn 
increase  in  the  quantity  of  igrjrter  corrposilicn  !o  1  gram 
'Mo<ies  1.  2,  3.  and  4.) 

To  autficrze  carriage  of  non-fissite  radioactive  rr.fitenals 
packages  v-a  motor  vehicles  when  their  combined  t'an';- 
port  'ndex  exr^eds  50  and/or  tt»  separation  diitance 
cri:<ir.A  can  not  txa  net.  (Mode  1.) 

To  authorize  canriage  of  non-fssiia  radioactive  matenels 
pscKages  va  motor  vehicles  wtien  their  combined  trsrs- 
pcrt  index  exceeds  50  and/or  the  separatkjn  distance 
crrlena  can  not  tie  met.  (Mode  1 .) 

To  au'horiLe  carriage  of  non-fissila  radioactive  m,3tenals 
packa-^es  via  motor  vehicles  when  their  combined  trans- 
port index  exceeds  50  and/or  ttw  separation  distance 
cnteha  can  not  be  mot  (Mode  1 .) 

To  authorize  carriage  of  non-fissile  radioactive  materials 
packages  via  motor  vehicles  wtien  their  combined  trans- 
port index  exceeds  SO  and/or  ttie  separatkjn  distance 
criteria  can  not  be  met.  (Mode  1 .) 

To  authorize  carriage  of  non-flssila  radioactive  materials 
packages  via  motor  vehicles  when  thoir  combined  trans- 
port index  exceeds  50  and/or  the  separation  distance 
criteria  can  not  be  met  (Mode  1 .) 

To  authorize  carriage  of  non-fissile  radioactive  matenals 
packages  via  motor  vehicles  when  their  combined  trans- 
port index  exceeds  50  and/or  the  separation  distance 
criteria  can  not  be  met  (Mode  1.) 

To  become  a  party  to  exemption  8308.  (Mode  1.) 

To  become  a  party  to  exemption  8445.  (Mode  1.) 
To  become  a  party  to  exemption  8445.  (Mode  1.) 
To  tiecome  a  party  to  exemptnn  8445.  (Mode  1.) 

To  authorize  shipment  of  various  hazardous  suljsances 
and  wastes  packed  in  inside  plaslic,  glass,  earthenwiire 
or  metal  containers,  overpacked  ttt  a  DOT  Specificaton 
removable  head  steel,  fitier  or  polyettiylene  drum,  only 
for  the  purposes  of  disposal,  repackaging  or  reprocess- 
ing. (Mode  1.) 

To  auttKKize  transport  of  not  more  than  25  grams  of  high 
explosives  and  pryotechnk;  matehtl  in  a  special  shipping 
container,  classed  as  Class  C  exptosive.  (Modes  i,  2. 
and  4.) 

To  become  a  party  to  exemption  6451.  (Modes  1,  2.  and 
*■) 

To  autt.orize  transport  of  not  more  Itian  25  grams  of  tiigh 
exptosives  and  pryotechnic  material  in  a  special  shipping 
container,  classed  as  Class  C  exptosive.  (Modes  1.  2. 
and  4.) 

To  become  a  party  to  exemption  8451.  (Modes  1,  2.  and 
4.) 

To  become  a  party  to  exemption  8451.  (Modes  1,  2.  and 
4.) 

To  authorize  use  of  norvDOT  SpecifKation  cargo  tanks 
and  DOT  Specification  MC-306.  M(D-307.  or  MC-312 
stainless  steel  cargo  tanks,  to  transport  blasting  agent 
(Modes  1,  3.) 

To  authorize  manufacture,  marking  and  sale  of  non-lXDT 
Specification  fiber  reinforced  plasbc  aluminum  lines  full 
composite  cylinder,  limited  for  use  as  equipment  compo- 
nents aboard  aircraft  for  transportatnn  of  certain  non- 
flammable compressed  gas.  (Modes  1,  2,  3,  4,  and  5.) 

To  become  a  party  to  exemption  8489.  (Modes  1.  2,  and 
3.) 

To  aut^.oriza  manufacture,  marking  and  sale  of  DOT  Speci- 
fication MC-307  aluminum  cargo  tanks  equipped  vrith 
glass  sight  gauges  in  lieu  of  the  acceptable  gauging 
devk:es,  for  transportatnn  of  flastmable  Hquids.  (Mode 
1) 
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Applk:atx]n 
No. 


8495-X 

8498-X 
8510-X 

8518-P 
8518-P 
e519-X 

8526-X 

8526-P 
8526-P 
8526-P 

B526-P 

8536-X 

8539-X 

8^40-X 
8547-X 


ExemptnnNo. 


DOT-E  8495 

DOT-E  8498 
DOT-E  8510 

CX3T-E  8516 
DOT-E  8518 
DOT-E  8519 

DOT-E  8526 

DOT-E  8526 
DOT-E  8526 
DOT-E  8526 

DOT-E  8526 

DOT-E  8536 

DOT-E  8539 

DOT-E  8540 
DOT-E  8547 


8554-X 

DOT-E  6554 

6554-X 

DOT-E  8.554 

8554-X 

DOT-E  8554 

6554-P 
8554-P 
8555-X 

DOT-E  8554 
DOT-E  6554 
DOT-E  KHm 

8561 -X 

DOT-E  8561 

8569-X 

DOT-E  8569 

8569-X 

DOT-E  8569 

Applk^nt 


Wafter  tOdde,  Wilson.  NC . 


Hunter  Drums.   Limited,  Bramalaa 
Ontario,  Canada. 

Tt>e  Dow  Chemical  Co.,  Freeport, 
TX. 


Pacific  Petroieum  Corp.,  Orcutt.  CA . 


Unocal  Oil  &  Gas  Divisk>n,  Ventura, 
CA. 

Atlantic    Container    Lirte,    Limited, 
Elizabeth,  m. 


Birko  Corp.,  Westminster,  CO 

Blrtto  Corp..  Westminster,  CX) 

Monkem  Co.,  Inc.,  Joplin,  MO 

Fore  Way  Express,  Ina,  Wausau, 
Wl. 

Ovemite  Transportatwn  Co.,  Rich- 
mond, VA. 

Pemwralt  Corp.,  LuckM  Division, 
Buffak).  NY. 

Aero  Taxi-Rockford,  Ina,  RockfonJ, 
IL 


U.S.  Department  of  Defense  Falls 
Church,  VA. 

Natkx),  lot,  Chicago,  II _ 


ECONEX  Inc..  Wheaton,  IL.. 


ECONEXPRESS  Ina,  Wheaton,  IL . 


Amos  L  DoB>y  Co..  Corsfca.  PA. 


SherOeb  Corp..  Lehigh  Valley.  PA.... 

Pacco  Inc.,  Olympia,  WA 

ktorton  Thiokol,  Inc.  Brigham  City, 
UT. 

HTL  Divishxi  Of  Pacific  Scientific 
Co.,  Duarte,  CA. 


General    Dynamtes    Corp.,    Fort 
Worth  Division  Fort  Wort^  TX. 

U.&  Department  of  Defense,  Fads 
Church.  VA. 


RegulatkxHs)  affected 


49     CFR      173.304(a)(1),      175.3, 
178.47. 


49  CFR  173.266,  Part  173,  Subpwt 
F. 


49  CFR  173.178.. 


49  CFR  173.119(a),  (m), 
173.245(a).  173.346(a).  178.340- 
7,  178.342-5,  178,343-5. 

49  CFR  173.119(a),  (m), 
173.245(a),  173.346(a),  178.340- 
7,  178.342-5,  178.,343-5. 

49  CFR  176.905(1) 

49  CFR  177.834(l)(2)(i) _.... 

49  CFR  177.834(l)(2)(i) 

49  CFR  177.834(l)(2)(i) 

49  CFR  177.834(l)(2)(i) „ 

49  CFR  177.e34n)(2)(i) 

49  CFR  173.157(a)(5) 


49  CFR  172.101,  172.204(c)(3). 
173.27,  175.30(a)(1),  175.320(b). 
Part  107.  Appendix  B. 

49  CFR  176.83(b),  Table  II 


49  CFR  176.116.  Part  173,  Subpart 

F. 


49  CFR  173.114a,  173.154,  173.93. 


49  CFR  173.114a,  173.154.  173.93. 


49  CFR  173.114a.  173.154,  173.93. 


49  CFR  173.114a.  173.154,  173.93. 
49  CFR  173.114a,  173.154.  173.93. 
49  CFR  173.92..._ _. 


49     CFR      173.304(a)(1).     175.3. 
178.44. 


49  CFR   172.101   Columbia  6(b). 
173.276.  175.3. 

49  CFR   172.101    Columbia  e(b), 
173.276.  175.3. 


Nature  of  exemplkxi  tharaol 


To  autfKxize  manufacture,  marking  arKl  sale  of  welded 
steel  container,  fabrnated  in  compliance  with  DOT  Spec- 
ification 4DS  with  certain  exceptions,  for  transportatton 
of  nonflammable  gases.  (Modes  1,  2,  4,  and  5.) 

To  authorize  the  use  of  a  55-ga«oo  DOT  Specificatnn  34 
packaging  to  transport  certain  conosive  kquids  and  an 
oxkJizer.  (Modes  1.  2.  and  3.) 

To  authorize  shipment  of  salt-coated  magnesium  granules 
in  a  non-DOT  tpedficatkjn  wax-impregnated,  intermedi- 
ate bulk,  fiberboard  box  with  an  inside  polyethytene  bag. 
(Modest,  2.  and  3.) 

To  become  a  party  to  exemption  6518.  (Mode  1.) 


To  become  a  party  to  exemption  8516.  (Mode  1.) 


To  authorize  stowage  of  motor  vehicles  with  their  fuel 
tanks  containing  gasoline,  classed  as  a  flanvnable  liquid, 
in  the  same  cargo  compartment  with  ottier  hazardous 
materials  on  specialty  equipped  roll-on/roll-off  cargo  ves- 
sels. (Mode  3.) 
To  authorize  shipment  of  flammable  tiqukJs  arxj/or  flamma- 
ble gases,  in  temperature  controlled  equipment.  (Mode 
1.) 
To  become  a  party  to  exemption  8526.  (Mode  1.) 
To  become  a  party  to  exemption  8526.  (Mode  1.) 
To  become  a  party  to  exemption  8526.  (Mode  1 .) 

To  become  a  party  to  exemption  8526.  (Mode  1 .) 

To  authorize  an  irx^ease  m  tfie  maximum  aUowable  gross 
weight  of  a  DOT  Specif k^tion  12B  corrugated  fit>ert>oard 
box.  for  shipment  of  wet  benzoyl  peroxkle.  (Modes  1.  3.) 

To  authorize  the  carriage  of  certain  Class  A,  B  and  C 
explosivies  that  are  not  permitted  for  shipment  by  air.  or 
are  in  quantities  greater  than  those  prescnbed  for  ship- 
ment by  air.  (Mode  4.) 

To  authonze  shipment  of  oxygen  ca.'vJIes  In  non-DOT 
spedficatkxi  triple  wall  comjgated  fibeiboard  boxes. 
(Mode  3.) 

To  authorize  manufacture,  marking  and  sale  of  a  rxxi-OOT 
specification  55  galkxi  steel  tight  head  drum  incorporat- 
ing a  moUed  polyethyiene  top  head,  in  lieu  of  a  steel  lop 
head,  for  stvpment  of  certain  corrosive  hquids.  (Modes  1, 
2.) 

To  authonze  transport  of  propeltant  exptosives.  blasting 
agents  and  oxklizers.  in  a  DOT  spedficatkxi  MC-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1,  3.) 

To  authorize  transport  of  propellarrt  expkjsives,  blasting 
agents  and  oxklizers,  in  a  DOT  Specificatwn  MC-306, 
MC-307  and  MC-312  cargo  tanks  (Modes  1.3). 

To  Buttiorize  transport  of  propellant  expk»ives.  t>lasting 
agents  and  oxidizers.  In  a  DOT  specifKalion  MC-306, 
MC-307  and  MC-312  cargo  tanks.  (Modes  1.  3.) 

To  become  a  party  to  exemptnn  6554.  (Modes  1.  3.) 

To  become  a  party  to  exemptkxi  8554.  (Modes  i.  3.) 

To  authorize  rail  as  an  additkjnal  mode  of  fransportailon 
and  to  incorporate  proviston  from  Approval  BA-3078  into 
the  exemptkxi.  (Mode  1.) 

To  authonze  manufacture,  martung  and  sale  of  non-OOT 
specificatkxi  girth  weUed  stainless  steel  cyfirxlers,  for 
transportation  of  a  compressed  gas.  (Modes  1.  2.  and 
*■) 

To  auttwrize  the  shipment  of  6.6  gaHons  of  hydrazine, 
aqueous  solutwn.  In  non-DOT  Specificaiton.  speciaRy 
designed  military  packaging.  (Modes  1 ,  3.  and  4 ). 

To  authorize  the  shipment  of  6.6  gaHons  of  hydrazine, 
aqueous  sokition.  in  non-OOT  Specificatk)n  specially 
designed  mititaiy  packaging.  (Modes  1. 3.  and  4.) 
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AppHcation 
Na 


8S71-X 

S573-X 

8573-X 

8582-P 
8582-P 
a60»-X 

8691 -X 

e692-X 

8693-X 
870&-X 

8723-X 

8723-P 
8747-X 

8802-X 
8806-X 

881 S-X 
881 5-X 
8862-P 
B862-P 
8862-P 
8e62-P 
8862-P 
8862-P 
8862-P 
8862-P 
8862-P 
8862-P 


Exsmption  No. 


DOT-E8571 

DOT-E8573 

DOT-E8573 

DOT-E8582 
0OT-E8562 
DOT-E8609 

DOT-E8891 

0OT-E8692 

0OT-E8693 
DOT-E8706 

DOT-E  8723 

DOT-E  8723 
DOT-E  8747 

DOT-E  8802 
DOT-E  8806 

DOT-E  8815 
OOT-E  8815 
DOT-E  8862 
DOT-E  8862 
DOT-E  6862 
DOT-E  8862 
OOT-E  8862 
DOT-E  8862 
DOT-E  8862 
DOT-E  8862 
DOT-E  8862 
DOT-E  8862 


Renewal  and  Party  to  Exemptk>ns— Continued 


Applicant 


EM  Science,  Cincinnati,  OH . 


Ail  Pure  Ctiefflical  Co.,  Inc..  Tracy, 
CA. 


Mstar  Company  Tracy,  CA  . 


Reg«iation(s)  affected 


Iowa  Interstate  Railroad,  Ltd.,  lows 

City,  lA. 
Ttie  Cedar  Rapid*  and  Iowa  City 

Railway  Co.,  Cedar  Rapids,  lA. 
Natico,  Inc.,  Chicago,  IL 


AlumicHim      Ca      of      America 
(ALCOA).  Pittsburgh,  PA. 


Mitsubishi  International  Corp.,  New 
York.  NY. 


CANTRO,  Inc.,  Olathe,KS. 


Praifia  State  Equipment,  Inc.,  Skxix 
Falls,  SO. 


Explosives  Engineers,  Inc.,  Sparks, 
MO. 

Explosives  Experts,   Ina,   Sparks, 

MO. 
Copps  Industries,  Inc.,  Menomonee 

Falls,  Wl. 


EVA,  Eisenbahn-Verfcehrsmittel. 
GmbH  DusseMorf.  West  Germa- 
ny. 

Natico,  Inc.,  Chicago,  IL 


Adas  Powder  Co.,  Dallas,  TX 

Nelson  Brothers,  Inc.,  Parrish,  AL. 


49CFR173.119(a)(28),  (b). 

I 

49  CFR  t73.21(a)(8 


49CFR  173.217(a)(8). 

I 

49  CFR  100-177 


49  CFR  Pans  100-177 

49  CFR  177.841(e),  178.118.. 

49  CFR  17J.333,  176.63(b).... 


49  CFR  173.154.. 


49  CFR  173.230.. 


Nature  of  exemptioa  thereof 


49  CFR  173.119(a),  (m). 
173.245(t).  173.346(a),  178.340- 
7,  178.342-5,  178.343-5. 

49  CFR  172.101,  173.114a(h)(3). 
176.415,176.83. 

49  CFR    172.101,    173.1 14a(h)(3), 

176.415,176.83. 
49  CFR  178.245,  173.249,  175.3 


49  CFR  178.315.. 


49  CFR  178.134.. 


Linde  Puerto  Rico,  Inc.,  Gurabo, 

pa 

Union   Cartxde    Industrial    Gases, 

ln&,  Danbury,  CT. 
Linde  Gases  o(  the  West  Oakland, 

CA. 
Linde  Gases  of  The  Midwest,  Inc., 

Hillside,  IL. 
Linde  Gases  of  The  Southeast 

Inc.,  Wilmington.  NC. 
Linde  Gases  of  New  England,  Inc., 

West  Hartford,  CT. 
Linda    Gases    of    Florida,    Inc., 

Tampa,  FL. 
Linde  Gases  of  The  Mkl-Atlantic, 

Moorestown,  NJ. 
Urtde  Gases  of  The  Great  Lakes, 

Inc.,  Oeveiand,  OH. 
UNIGAS,  Inc.,  Por^,  PR 


49  CFR  17S.114a(b).. 
49  CFR  173.114a(b).. 

49    CFR    173.119, 

173.305. 
49    CFR    173.119. 

173.305. 
49    CFR    173.119, 

173.305. 
49    CFR    173.119, 

173.305. 
49    CFR    173.119, 

173.305. 
49    CFR    173.119. 

173.305. 
49    CFR    173.119, 

173.305. 
49    CFR    173.119, 

173.305. 
49    CFR    173.119, 

173.305. 
49    CFR    173.119, 

173.305. 


173.124(a)(4), 
173124(a)(4), 
173.124(a)(4), 
173.124(a)(4), 
173.124(a)(4), 
173.124(a)(4), 
173.124(a)(4), 
173.124(a)(4), 
173.124(a)(4), 
173.124(aH4), 


To  auttKxize  the  shipment  of  various  flammable  liquids 
packaged  in  DOT  specifKation  12A  corrugated  fiber- 
board  box.  with  two  made  met4  can  not  over  10  liters 
capacity  each.  (Mode  1.) 

To  authorize  transport  of  certain  saM  oxkJizers  in  non-DOT 
specification  polyethylene  bottlM  packed  in  a  DOT 
Specificatkxi  12B  double-wall  corrugated  fibertxMvd  box 
(Modes  1,2,  and  3.) 

To  authorize  transport  of  certain  solkJ  oxkJizars  in  non-OOT 
specification  polyethylene  botttes  packed  in  a  DOT 
Specif  nation  12B  double-Wall  corrugated  fibert)oard  box 
(Modes  1,2,  and  3). 

To  become  a  party  to  exemptkxi  8682.  (Mode  1.) 

To  become  a  party  to  exemptkxi  8882.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specification  removat)le  head  metal  drums,  for  transpor- 
tation of  poison  B  materials.  (Mode  1.) 

To  authorize  transport  of  containars  containing  aluminum 
chkxide  contamirtated  with  phosgene,  in  non-OOT  speci- 
fication stainless  steel  portabia  tanks;  and  semi-bulk 
bags.  (Modes  1,  2,  arvj  3.) 

To  authorize  shipment  of  sodkim  persulfata  and  ammoni- 
um persulfate  in  collapsit>le  polyethylene-lirted,  woven 
polypropylene  bags  having  a  capacity  not  to  exceed 
2.200  pounds  each.  (Modes  1, 2,  and  3.) 

To  authorize  shipment  of  aodkim  metal  dispersion  in  or- 
garac  solvent  in  DOT  Specilcatnn  4BW  cylinders. 
(Modes  1,  3.) 

To  autlKxize  manufacture,  marking  and  sale  of  norvOOT 
specificatran  cargo  tanks  in  ful  compNanoe  with  DOT 
Specification  MC-307/MC-312  to  transport  flammable 
liquk),  corrosive  material  or  poison  B.  (Mode  1.) 

To  auttiorize  use  of  non-OOT  sp^cificatxxi  motor  vehicles 
and  portable  tanks,  for  bulk  shipment  of  certain  blasting 
agents.  (Modes  1,  3.) 

To  become  a  party  to  exemptkjn  8723.  (Modes  1,  3.) 

To  authorize  shipment  of  certain  alkaline  corrosive  Kquids, 
n.o.s.,  in  an  unlined  28/26  gauge  DOT  Specification 
37C80  steel  drum  of  five  galkxi  capacity.  (Modes  1, 2,  3, 
and  4.) 

To  auttxxize  use  of  non-DOT  8t)ectficatk)n  IMO  Type  5 
portable  tanks,  for  transportainn  of  Hquefied  com- 
pressed gases.  (Modes  1,  2,  and  3.) 

To  authorize  manufacture,  markirio  and  sale  of  non-OOT 
specifk:atk>n  steel  dnjm  overpacks  havirtg  polyetftylene 
top  heads  for  55-gaUon  capacity  inner  DOT  Specificatnn 
2SL  polyethylene  container,  for  transportation  of  various 
hazardous  materials.  (Modes  1, 2,  and  3.) 

To  authorize  transport  of  certatt  t>lasting  agents  in  a 
cement  mixer  motor  vehkde.  (Mode  1.) 

To  authorize  transport  of  certak)  blasting  agents  in  a 
cement  mixer  motor  vehicle.  (Made  1.) 

To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 

To  t>ecome  a  party  to  exemptkxi  8862.  (Mode  1.) 
To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 
To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 
To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 
To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 
Tobecomeaparty  to  exemptkxi  8862.  (Mode  1.)  - 
To  tiecome  a  party  to  exemptkxi  1862.  (Mode  1.) 
To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 
To  become  a  party  to  exemptkxi  1862.  (Mode  1.) 
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AppMcatkxi 
Na 


8862-P 
8862-P 
8862-P 
8877-X 


8877-X 

8877-X 

8877-X 

8865-X 
8901 -X 

e90i-x 

8904-X 


ExemptenNa 


DOT-E  8862 
DOT-E  8862 
OOT-E  8862 
DOT-e8877 


DOT-E  8877 
DOT-E  8877 
DOT-E  8877 

OOT-E  8885 

DOT-E  8901 
DOT-E  8901 
OOT-E  8904 


8907-X 

DOT-E  8906 

891 0-X 

DOT-E  8910 

891 5-P 

OOT-E  8915 

891 5-P 

DOT-E  8915 

8915-P 

DOT-E  8915 

8915-P 

DOT-E  8915 

8915-P 

OOT-E  8915 

8915-P 

OOT-E  8915 

8915-P 

DOT-E  8815 

8915-P 

OOT-E  8915 

8915-P 

OOT-E  8815 

891 7-X 

0OT-C8917 

8023-P 

DOT-E  8823 

Applicant 


Linda  Gaaas  of  Southern  Califor- 
nia. Inc.  Sania  Ana.  CA. 
GanEx,  Ltd.,  Daa  Moinea,  lA 


Linda  Gaaas  of  the  South,  Ina, 

Houston,  TX 
Hoachst  Celanesa  Corp.,  Somer- 


Unon  CaitaMe  Chemteais  &  Plas- 
8ca  Co.  Inc.  Danbury,  CT. 


General  Chemical  Corp.,   Parsip- 
P«i».NJ. 


PCR,  Inc.,  (aainaaviRe,  FL~ 


Copps  Industries,  Inc,  Menomonee 
Fall8,WL 


Soweca  Inc  AmariHo.  TX„ 


Hopkins  Agricultural  Chenscal  Co., 
MadtooaWI. 

Keith  Huber.  Inc.  GuKport.  MS. 


FMC  Corp..  PhHadeiphia.  PA. 


Canbar     bio.     Waterioo.     OnL, 
Canada. 


Unkxi   Carbkie   Industiial   Gases, 

Inc.,  Danbury,  CT. 
Linde  Gases  of  the  West  Oakland, 

CA. 
Linde  Gases  of  The  IMdwest  Inc., 

Linda  Gaaea  of  New  England,  Inc, 

West  Hartford,  CT. 
Linde    Gases    of    Fkxkla,    Inc, 

Tampa.  FL 
Linda  Gases  of  The  Mkl-AtlantK. 

Moorestown,  NJ. 
Linda  Gaaea  of  The  (areat  Lakes, 

mc,  Cloveland,  Oa 

UNIGAS,  he  Ponce,  PR 

Undo  Gaaae  of  the  South,  Inc, 

Houalon,  TX 
Fkior  Danjat  BeWre,  TX 

Unkxi  CartMa   mduetriai   Gaaea, 
kic,  Danbury,  CT. 


R«gula8on(s)  aHected 


49    CFR    173.119,    173.124(aK4). 

173.305. 
49    CFR    173.119,    173.124(a)(4), 

173.305. 
49    CFR    173.119,    173.124(a)(4). 

173J06. 
49  CFR  173.119, 173.246 


49  CFR  173.119, 173.245. 


49  CFR  173.119,  173.245. 


49CFR  173.119,  173.245. 


49  CFR  173.245,  173.248, 175J . 


49  CFR  1 73.357.. 


49  CFR  173.357.. 


49  CFR  173.119(a).  (m), 
173.245(a),  173.346(a),  178.340- 
7, 178.342-5,  178.343-5. 


49  CFR  173.385„ 


48  CFR  178.19.  178.253,  Part  173, 
Subpart  F. 


49  CFR  173.301(d),  173J02(a)(3)_. 

49  CFR  173.301(d).  173.302(a)(3)-. 

49  CFR  173.301(d),  173.302(a)(3)... 

49  cm  173.301(d),  173.30^a)(3)... 

49  CFR  173.301(d),  173.302(a)(3)..., 

49  CFR  173.301(d),  173.302(a)(3)...; 

49  CFR  173.301(d).  173.302(aK3)... 

49  CFR  173.301(d),  173J02(a)(3).„ 
49  CFR  173,901(d).  173J02(a)(3)». 

49  CFR  49  CFR  173.182,  176.400-. 

49  CFR  173.1 19(m),  173.3a 


Nature  of 


To  beconw  a  p«ty  to  axamplkxi  mu.  (Mode  1.) 
To  become  a  party  to  exemptkxi  886^  (Mode  1.) 
To  become  a  party  to  exemptkxi  8862.  (Mode  1.) 

To  autftorize  shipment  of  certain  malnrials  described  as 
flammable  Nqukl,  corroaiva.  n^a.  {oamitm  to  sHn  only) 
and  corroahM  liquMa,  aoA  m  DOT-12B65,  12AS5  and 
12A80  «witiOird  bcxaa  with  maUa  glHa  boMes  timing 
a  capacity  not  to  SMooed  one  gaVoa  (Modes  1,  2,  «td 
3.) 

To  aultKxtze  shipmenl  of  certain  waieilali  daacribad  aa 
"■wwbto  iquU,  ocmaivs,  n.o.a.  (corrosiw  to  sUn  only) 
and  corroaive  Kqwds,  njOJt.  in  DOT-12B6S,  12A66  «id 
12A80  fibartxwRl  boxes  with  makta  glaas  boMes  having 
a  capadly  not  to  axoead  one  gMon.  (Modea  i.  %  «id 
3.) 

To  authorize  shipment  of  certain  materials  described  aa 
fitwmable  Iqud,  corrosive,  tvo*.  (corrosive  to  sMn  only) 
and  corrosive  Kqukls,  n.o.s.  in  0OT-12B6S,  12A65  and 
12A80  fibertward  boxes  wHh  inatoe  glass  boMoa  having 
a  capMNy  not  to  aaoowl  one  gMoa  fModaa  1,  2.  wd 
3) 

To  authorize  shipment  of  certain  malarials  described  as 
flitwwblo  IkMd.  oorroslv,  n.o.s.  (corroaive  to  sMn  only) 
and  corroaive  KquMs,  ao.s.  ki  DOT-12B65,  12A6S  and 
12A80  Ibaiboafd  boxaa  with  makto  glass  botttes  having 
a  capacity  not  to  aMoaed  one  gatoa  (Modes  1,  2,  «id 
3.) 

To  authorize  shipmenl  of  oertaki  aSiafeie  oonoslve  iquUs. 
n.o.s.,  ki  an  unlined  tvi  can,  overpacked  in  a  non-OOT 
spedfKatkxi  removable  head  motoed  polyethylene  pal 
of  Iwe  or  six-galon  capaoHy,  also  containing  a 
nonhazardoua  raain  idk.  (Modea  1,  Z  3,  and  4J 

To  authorize  shipment  of  cWoroptaln,  ki  potyethylene  bot- 
tles overpacked  ki  non-OOT  spedltealkxi  iiplewalt  A- 
A-C  Ikila,  ooiTugalad  »arboart  bOMsa.  (Mode  i.) 

To  authorize  shipment  of  chkxoplcrtn,  ki  polyathylene  bot- 
tles overpacked  ki  non-OOT  apedficalkxi  Mpte^waR,  A- 
A-C  flute,  oonugatad  Ifeerboerd  boxas.  (Mode  1.) 

To  authorize  manulactMa,  martdng  and  sale  of  non-OOT 
apedficalkxi  cargo  tanks  complying  gananMy  with  DOT 
Spedfkatkxi  MC-307/312  axoapl  tor  bottom  ouMol 
valve  variatkxis  and  certain  other  teeluraa,  for  ftanspor- 
taiton  of  flammaUa,  coiraaiva  or  poiaonoM  wasto  iquidB 
or  sainl«)lidB.  (Mode  1.) 

To  authorize  shipmenl  of  ueed,  saasntiati  amply  contain- 
era  that  contaki  raaklual  amounts  of  caitxilura.  packed 
ki  a  non^»T  spacHicalkxi  douMa  wal  BC  luto  oonuga- 
tkxi  fiberboard  box.  (Mode  1.) 

To  authorize  manufactura.  martdng  and  sale  of  non-OOT 
apecificatkxi  rolalionaay  moUed.  Kneer  tow  deneky  poly- 
ethylene portable  tank  anckieed  ki  a  steel  cage,  lor 
shipment  of  corrosive  tquidB.  (Modee  1, 2.) 

To  become  a  party  to  aanrnplion  8615.  (Modes  1.  3.) 

To  become  a  party  to  saampten  8815.  (Modea  1.  3.) 

To  become  a  party  to  exemptkxi  8915.  (Modea  1,  3.) 

To  beoonne  a  party  to  axempkon  8815.  (Modes  1,  3.) 

To  become  a  party  to  exempikxi  8915.  (Modes  1,  3.) 

To  become  a  party  to  exempUon  8915.  (Modes  1.  3.) 

To  become  a  party  to  axamplkxi  8915.  (Modes  1,  3.) 

To  become  a  party  to  axamplkxi  8815.  (Modea  1,  3.) 
To  beoomo  a  party  to  axamplkxi  8ei&  (Modea  1,  3.) 

To  authorize  transport  of  ammortum  nilrato  prita  ki  a 

large,  Kned  stsel  oonlakiar.  (Modea  1, 2,  and  3.) 
To  become  a  party  to  awamptkxi  6823.  (Mode  1.) 
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Renewal  and  Party  to  Exemptions— Continued 


Na 


Applicant 


Regulation(s)  affected 


Nature  of  exemption  tiereof 


8Q36-X 


8966-X 

886»-P 

8968-X 

8971-X 

8978-X 

M7a-X 

8978-X 

89e8-P 
88e8-X 


8890-X 
8891 -X 

B99S-X 

889S-X 

899&-P 
8998-X 


DOT-E8938 


8838-X 

DOT-E8938 

886S-X 

DOT-E8955 

8968-X 

0OT-E8958 

8962-X 

OOT-E8962 

8968-X 

OOT-E8968 

DOT-E8986 

OOT-EB966 
DOT-E8968 

DOT-E  8971 

CXrr-E8978 

OOr-E8878 

DOT-E  8978 

DOT-E  8988 
DOT-E  8888 

DOT-E  8988 
DOT-E  8990 

DOT-E  8991 

DOT-E  8995 

DOT-E  8995 

DOT-E  8995 
DOT-E  8998 


Qiwl  LaliM  Ctwmical  Corp^   El 
Dorado.AR. 


Oyogenic  Serncea.  Inc.  Canton, 

QA. 
Waalafn  AQaa  International,  Inc., 

Houaton,  TX. 
Oe  La  Mai*  Englnaaring,  Inc.,  San 

Famando,  CA. 

HTL/Kin-T•c^        Division/Pacific. 
Sdantilic  Ca  Durala.  CA. 


GPS  Industriea,  City  of  Industry,  CA 


Al  Pure  C^efnical  Co.,  Ina.  Tracy, 
CA. 


49  CFR  173.3E7(b)(2) 


49  CFR    1731110(c)(1).    173.80(b). 

173.80(c). 
49  CFR  17i101.  173.60 


AMar  Ca.  Tracy,  CA. 

Deguaaa  Corp.,  Ridgefield  ParK  NJ. 


Westam  Atlas  Intamational,  Inc., 
Houston,  TX 


SABNIFEA/S,Denmar1(. 


Whitlakar-Yardney  Power  Sys- 
toma/Comp.,  Headquarters  Paw- 
catucKCT. 

WMtakar-Yardney  Power  Sys- 
tama/Uthium  Bat,  DepL  Wal- 
tham.MA. 

Oen  Oa  Tools,  Inc.,  Fort  Worth, 

TX. 
Westam  Atlas  International,  Inc., 

Houston,  TX. 


HaWiMjrton  Logging  Services,  Inc., 

IHouston,  TX 
Pressure  Pak  Container,  Inc.,  East 

Hampton,  CT. 


Lea^onal,  Inc.,  Freeport,  NY. 


Worum  Ctiemical  Co.,  St  Paul,  MN 


Olin  Corp.,  Stamford,  CT . 


Eastern  Foam  Systems,  hw.,  Strat- 
ford, CT. 

Oil-Air  Hydraulic  Inc.,  Brooksfiira, 
TX. 


49  CFR  173.302(a),  175.3.  178.44. 


49  CFR  173.263(a)(15). 

173.277(aK1),  178.205. 


49  CFR  173.263(a)(15), 

173.277(a)(1),  178.205. 


49  CFR  173.263(a)(15), 

173.277(a)(1),  178.205. 
49  CFR  173.a06 


49    CFR     172.101     Column    4. 
173.246,  175.3. 


49  CFR  172.101,  175.3.... 


I 

49  CFR  172.101.  175J.. 

I 

49  CFR  172.101,175.3.. 

I 


49  CFR  172.101,  173.110,  173.80. 

175.30. 
49  CFR  172.101,  173.110,  173.80, 

175.30. 


49  CFR  172.101,  173.110,  173.80, 

175.30. 
49     CFR     173.302(a)(1),     175.3, 

178.65-2,  178.65-5(a)(4). 


49    CFR    17^400,    172.402(a)(2), 
172.402(a)(3).  172.504(a). 

173.126,       173.138,       173.237. 
173.246,  173.35(a),  175.3. 

49    CFR    173.315(a)(1),    173.346, 
174.63(b). 


49    CFR    173.315(a)(1),    173.346, 
174.63(b). 


49   CFR    173.315(a)(1),    173.346, 

174.63(b). 
49  CFR  173a02(a)(1).  175.3 


To  authorize  shipment  of  a  mixture  containing  57%  chloro- 
picrin  and  43%  1.3-dicf)loropropena,  1.2-dicfrloropropane 
and  related  hydrocarbons,  respectively  by  weight,  in 
norvauttwrized  DOT  Specification  5B  metal  drums. 
(Modes  1, 2,  and  3.) 

To  authorize  the  use  of  a  DOT  Specification  4L  cylinder  to 
transport  nonflanvnat>ie  gases.  (Modes  1,  2,  3,  and  4.) 

To  authorize  transport  of  ctwrged  ol  wen  guns  with  deto- 
nators attached.  (Modes  1, 3.) 

To  auttwrize  transport  of  limited  quantities  of  t>lack 
powder,  classed  as  a  flammable  solid,  in  DOT  Specifica- 
tion 12H  fiberboard  boxes.  (Modes  1.  2.) 

To  authorize  manufacture,  mar1(ir«g  end  sale  of  non-OOT 
specification  girth  welded  stainless  steel  cylinders,  for 
transportation  of  a  compressed  gps.  (Modes  1,  2,  and 
4.) 

To  authorize  shipment  of  sodium  hypochlorite  solution,  and 
hydrochloric  acid  solutions  in  foiur  or>e-gallon  polyettiyl- 
erw  bottles  enclosed  in  a  bag  of  polyethylene  film, 
packed  in  a  comjgated  fibert)oartf  tx«  complying  with 
DOT  Specification  128  except  for  hand  holes  authorized 
in  side  panels  of  box.  (Mode  1.) 

To  authorize  shipment  of  sodium  hypochlorite  solution,  and 
hydrochloric  add  solutions  in  four  orte-gallon  polyethyt- 
ene  bottles  enclosed  m  a  bag  of  polyethylene  film, 
packed  in  a  corrugated  fiberboart  box  complying  with 
DOT  Specification  12B  except  for  hand  holes  authorized 
in  side  panels  of  box.  (Mode  1.) 

To  become  a  party  to  exemption  8906.  (Mode  1.) 

To  authorize  use  of  a  non-DOT  Specification  IMO  Type  1 
portable  tank,  for  transportation  of  a  flammable  soNd. 
(Modes  1,  ^  and  3.) 

To  auttK)rize  use  of  non-DOT  specification  steel  cylinders 
of  equal  or  greater  integrity  titan  tK«e  currently  author- 
ized, for  transportatkjn  of  a  Hqud  oxkJizer.  (Modes  1,  2, 
3.  and  4.) 

To  autfwrize  transport  of  lithium  celts  containing  more  than 
12  but  not  more  than  50  grams  o(  lithium  metal,  in  non- 
DOT  spectficatkMi,  non-reusablo,  open  head,  steel 
dnjms.  (Modes  1,  2,  3,  arxl  4.) 

To  autlKxize  transport  of  lithium  cells  corrtaining  more  than 
12  but  not  more  than  50  grams  o<  lithium  metal,  in  norv 
DOT  specHicatkxi,  non-reusabM,  open  head,  steel 
drums.  (Modes  1,  2,  3,  and  4.) 

To  authorize  transport  of  lithium  cells  containing  nwre  than 
12  but  not  more  than  50  grams  ol  Kthkim  metal,  in  nor>- 
DOT  specification,  nor)-reusable,  open  head,  steel 
drums.  (Modes  1,  2, 3,  and  4.) 

To  become  a  party  to  exemptxxi  8988.  (Modes  1,  3,  and 
4.) 

To  authorize  transport  of  charged  ol  wen  gurfs  as  Oass  C 
expkMive  when  ttie  net  weight  ol  explosive  material  in 
the  vetwde  or  vessel  does  not  exceed  200  pourxls. 
(Modes  1,3,  and  4.) 

To  become  a  party  to  exemption  8888.  (Modes  1,  3,  and 
4.) 

To  authorize  nfanufacture,  marking  and  sale  of  non-OOT 
specificatk>n  norvefillable  steel  inskie  cylinders,  for 
transportation  of  nonflammable  compressed  gases. 
(Modes  1.  2.  3, 4.  and  5.) 

To  authorize  manufacture,  marking  arx)  sale  of  specially 
designed  packagings  for  shipmont  of  Nqud  and  soM 
poisons  without  \aloeHa  and  packages  bewing  the  DAN- 
GEROUS WHEN  WET  LABEL  wthout  placarding  motor 
vehicles.  (Modes  1.  2.  and  4.) 

To  authorize  use  of  non-DOT  speoificatnn  steel  portable 
tanks,  for  transportatkxi  of  certrfn  nonpoisonous,  norv 
flamn)at>le  compressed  gases,  and  a  dass  B  poisonous 
liqukl  (Modes  1,  2.) 

To  authorize  use  of  non-DOT  speeificatkxi  ^iteel  portat>le 
tanks,  for  transportatnn  of  cert^  nonpoisonous,  non- 
flammable compressed  gases,  and  a  dass  B  poisonous 
Ik)uk1.  (Modes  1.  2.) 

To  become  a  party  to  exemption  6995.  (Modes  1,  2.) 

To  authorize  shipment  of  nitrogen, in  hydraulk:  accumula- 
I     tors.(Modesl.2.  3.  and4.) 
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Applicatnn 
No. 


Exemption  No. 


Appftcant 


Regulation(s)  affected 


Nature  of  exempinn  thereof 


9010-X 
901 3-X 

901 7-X 

901 7-X 

901 9-X 

9023-X 

9024-X 

9024-X 

9034-P 
9034-P 
9034-P 
9034-P 
9034-P 
9034-P 
9034-P 
9034-P 
9034-P 
9034-X 


DOT-E  9010 
DOT-E  9014 

DOT-E  9017 

DOT-E  9017 

DOT-E  9019 

DOT-E  9023 

DOT-E  9024 

DOT-E  9024 

DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 
DOT-E  9034 


9034-P 

DOT-E  9034 

9034-P 

DOT-E  9034 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

9047-P 

DOT-E  9047 

90S&-P 

DOT-E  9058 

United     Technotogies,     Oemical 
Systems  Division,  San  Jose,  CA. 

Hunter  Drurris,  Limited,  Bramaiea, 
Ontario,  Canada. 


EVA  EisenbahrvVedtehrsmittel-Ga- 
sellschafl  GmbH,  DusseMorf. 
West  Germany. 

Mobay  Ckirp.,  Pittsburgh,  PA 


Completion  Servkses,   Inc.,   Lafay- 
ette, LA. 

Eurotainer,  S.A.,  Paris,  France 


SLEMI,  Paris.  France.. 


Arbel-Fauvet-RaH, 
Blangy.  France. 


St       Laurent 


Union  Cartxde  Industrial  Gases. 
Inc.,  Danbury,  CT. 

Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 

UNK3AS,  Inc.,  Ponce,  PR 


Linde   Gases  of  The  Southeast, 

Inc.,  WHmington,  NC. 
Lirtde  Gases  of  The  Mid-Atlantic, 

Moorestown,  NJ. 
Linde  Gases  of  the  West  Oakland, 

CA. 
Lirtde  Gases  of  New  England.  Inc., 

West  Hartford,  CT. 
Linde    (3ases    of    Fkxkia,    Inc., 

Tampa,  FL 
Linde  Gases  of  Ttte  MMwest,  Inc., 

Hillside,  IL. 
Airco— The     BOC     Group,     Inc., 

Murray  Hill,  NJ. 

GenEx,  Ltd.,  Des  Molrtes,  lA 


Linde  Gases  of  ttte  South,  Inc., 
Houston,  TX. 

Linde  Puerto  Rico,  fnc,  Guratw, 
PR. 

Union  Cartxde  Industrial  Gases, 
Inc.,  Danbury,  CT. 

Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 

UNIGAS,  Inc.,  Ponce,  PR 


Linde  Gases  of  The  Southeast. 

Inc.,  Wrtmington,  DC. 
Linde  Gases  of  the  Mid-Atlantic, 

Moorestown,  NJ. 
Linde  Gases  of  the  West,  Oakland, 

CA. 
Lirxle  Gases  of  New  Ertgland.  Inc.. 

West  Hartford,  CT. 
Linde  Gases  of  the  Great  Lakes, 

Inc.,  Cleveland,  OH. 
Linde    Gases    of    Ftorida,    Inc., 

Tampa,  FL 
Linde  Gases  of  ttie  Mklwest  inc.. 

HHIside,  IL 
GenEx,  Ltd.,  Des  Moines,  lA 


49  C:FR  173.88(e)(2)(ii),  173.92. 


49  CFR  173.262.173.266. 


49  CFR  173.264(b). 


49  CFR  173.264(b).. 


Linde  Gases  of  ttie  South,  Inc., 

Houston,  TX. 
Halliburton  Logging  Services.  Inc.. 

Houston,  TX. 


49       CFR       173.119,       173.125. 

173.263,    173.264.    173.277.   46 

CFR  64.9. 
49  CFR  173.315,  178.245 


49  CFR  173.315.. 


49  CFR  173.315.. 


49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328, 
49       CFR 

173.328. 
49       CFR 

173.328, 


173.302, 
173.334.  175.3. 

173.302, 
173.334, 175.3. 

173.302. 
173.334,  175.3. 

173:302, 
173.334, 175.3. 

173.302, 
173.334,  175.3. 

173.302, 
173.334,  175.3. 

173.302, 
173.334,  175.3. 

173.302, 
173.334,  175.3. 

173.302, 
173.334, 175.3 

173.302. 
173.334,  175.3 


173.304, 
173.304. 
173.304. 
173.304, 
173.304, 
173.304, 
173.304. 
173.304, 
173.304. 
173.304, 


49       CFR       173.302.       173.304. 

173  328,  173J34,  175.3. 
49       CFR       173.302,       173.304, 

173.328,  173.334,  175.3. 
49  CFR  173.124(a)(2). 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2). 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2), 

173.124(a)(4).  175.3. 
49  CFR  173.124(a)(2). 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2), 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2) 

173.124(a)(4).  175.3. 
49  CFR  173.124(a)(2). 

173.124(a)(4).  175.3. 
49  CFR  173.124(a)(2). 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2). 

173.124(a)(4).  175.3. 
49  CFR     -      173.124(a)(2), 

173.124(a)(4),  175.3. 
49  CFR  173.124(a)(2), 

173.124(a)(4).  175.2. 
49    CFR     173.304(a).     173.34(d), 

175.3. 


To  authorize  transport  of  a  large  rocket  motor  with  or 
witttout  igrvter  installed  and  which  may  be  in  a  propui- 
sivs  state,  or  a  rocket  motor  igniler.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  DOT  Sped- 
ficatnn  34  bk>wmokled,  polyethylene  container  of  55 
gaWon  capacity  for  fransporlatton  of  corrosive  KquMsand 
oxkjizers.  (Modes  1,  2,  ami  3.) 

To  authorize  use  of  a  non-OOT  spedficatton  IMO  Type  5 
portable  tank,  for  transportatkxt  of  anfiydrous  hydro- 
fluoric acid.  (Modes  1,  2,  and  3.) 

To  auttxxize  use  of  a  noivDOT  speeificatkxi  IMO  Type  5 
portable  tank,  for  transportatxxi  of  anhydrous  hydro- 
fluoric add.  (Modes  1,  2,  and  3.) 

To  auttiorize  use  of  a  marine  portable  tank,  for  transporta- 
tkxi of  certain  flammable  and  corrosive  hqukls.  (Mode  1.) 

To  authorize  use  of  non-DOT  specifKatkxi  IMO  Type  5 

portable   tanks,   for  transportatkxi   of   Kquefled   com- 
pressed gases.  (Modes  1. 2,  and  3.) 
To  auttiorize  use  of  a  non-DOT  spedfteatkxi  HMO  Type  5 

portable  tank,  for  transportatkxi  of  Kquefied  compressed 

gases.  (Modes  1, 2,  and  3.) 
To  authorize  use  of  a  norvDOT  speciflcatk>n  IMO  Type  5 

portable  tank,  for  transportation  of  liquefied  compressed 

gases.  (Modes  1, 2.  and  3.) 
To  become  a  party  to  exemptkxi  9034.  (Modes  1.  2.  3.  4. 

and  5.) 
To  become  a  party  to  exemptkxi  9034.  (Modes  1,  2.  3.  4. 

and  5.) 
To  become  a  party  to  exemption  9034.  (Modes  1,  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemptton  9034.  (Modes  1.  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemptxxi  9034.  (Modes  1 .  2.  3.  4. 

and  5.) 
To  become  a  party  to  exemptkxi  9034.  (Modes  1.  2.  3.  4, 

and  5.) 
To  become  a  party  to  exemption  9034.  (Modes  1,  2.  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9034.  (Modes  1,  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9034.  (Modes  1,  2,  3.  4, 

and  5.) 
To  authorize  use  of  a  prevkxjsly  unauthorized  DOT  Speeifi- 
catkxi 3AL  aluminwm  cylinder,  for  transportatkxi  of  cer- 
tain gases  and  gas  mixtures.  (Modes  1,  2,  3,  4,  and  5.) 
To  become  a  party  to  exemption  9034.  (Modes  1,  2,  3,  4, 

and  5.) 
To  tiecome  a  party  to  exemptkxi  9034.  (Modes  1.  2.  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9047.  (Modes  1,  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9047.  (Modes  1.  2,  3,  4. 

and  5.) 
To  t>ecome  a  party  to  exemption  9047.  (Modes  1,  2.  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9047.  (Modes  1,  2,  3,  4, 

and  5.) 
To  ttecome  a  party  to  exemptkxi  9047.  (Modes  1.  2.  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9047.  (Modes  1 .  2.  3.  4, 

and  5.) 
To  become  a  party  to  exemptxxi  9047.  (Modes  1 ,  2,  3.  4. 

and  5.) 
To  become  a  party  to  exemption  9047.  (Modes  1 .  2.  3.  4. 

and  5.) 
To  t>ecome  a  party  to  exemptkxi  9047.  (Modes  1,  2.  3,  4, 

and  5.) 
To  become  a  party  to  exemptkxi  9047.  (Modes  1,  2,  3,  4, 

and  5.) 
To  tiecome  a  party  to  exemption  9047.  (Modes  1 ,  2,  3.  4. 

and  5.) 
To  become  a  party  to  exemptkxi  9047.  (Modes  1,  2,  3,  4. 

and  5.) 
To  become  a  party  to  exemption  9047.  (Modes  1.  2.  3.  4. 

and  5.) 
To  t>ecome  a  party  to  exemptkxi  9058.  (Modes  1.  4.) 
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Application 
No. 


9059-P 
9059-P 
9063-X 

9069-P 
9108-X 

9108-X 

9108-X 

9ioe-x 

9108-X 
9110-X 

9120-X 
9138-X 
9174-X 

9220-X 

9262-X 

926&-X 

9271 -X 
9275-P 
9275-P 
9275-X 

9275-X 

9275-X 

9275-X 

9275-X 

9275-X 

9275-X 


ExwTiptfofi  No. 


dot-e 

DOT-E9059 
DOT-E9063 

DOT-E  9066 
DOT-E  9108 

DOT-E  9108 

DOT-E  9108 

DOT-E  9108 

DOT-E  9108 

DOT-E  9110 

DOT-E  9120 
DOT-E  9138 
DOT-E  9174 

DOT-E  9220 

DOT-E  9262 

DOT-E  926S 

DOT-E  9271 
DOT-E  9275 
DOT-E9275 
DOT-E  9275 

DOT-E  9275 

DOT-E  9275 

DOT-E  9275 

DOT-E  9275 

DOT-E  9275 

DOT-E  9275 


Applicant 


U.S.  Department  of  Defense.  Falls 

Church,  VA. 
Cryogenic  Rare  Gas  Laboratories 

Inc.,  Hanahan,  SC. 
Hoechst  Cetanese  Corp.,   Somer- 

ville.  NJ. 


Arvin/Calspan,  Buffalo,  NY 

Trojan  Corp.,  Spanish  Fork,  UT. 

Atlas  Powder  Co.,  Dallas.  TX 


Regulation(s)  affected 


49       CFR       178.101,       172.202, 

172.302(d).  173.34(d)(4). 
49       CFR       178.101,       172.202, 

172.302(d),  17$.34(d)(4). 
49  C^R  173.31 5.,  178.245 


49  CFR    171.11    (See   paragraph 

8.d.). 
49  CFR  173.77..> 


Austin  Powder  Co.,  Cleveland,  OH.. 


Explosives   Technoiogies    Interna- 
tional (ETI)  Wilmington,  DE. 

E.  I.  du  Pont  de  Nemours  &  Co.. 
Inc.,  Wilmington,  DE. 

Kerr-McGee  Ctiemical  Corp..  Okla- 
homa City.  OK. 


Western  Atlas  International,  Inc., 
Houston,  TX. 

National  Aeronautk»  and  Space 
Administration,  Washington,  DC. 

National  Aeronautics  &  Space  Ad- 
ministration (NASA),  Washington, 
DC. 

Custom  Packaging  Systems,  Inc., 
Manistee,  Ml. 


Gearhart     Industries,     Inc..     Fort 
Worth,  TX. 


Guinn  Flying  Service,  Houston,  TX.. 


CSX  Transportation,  Inc.,  Jackson- 
ville, FL 
J.C.&F.,  Inc.,  Jersey  Oty,  NJ 


49  CFR  173.77.. 
49  CFR  173.77.. 
49  CFR  173.77.. 
49  CFR  173.77.. 


49  CFR  173.163. 


Nature  of  exemption  theieof 


49    CFR     173.304(a),     173.34(d), 
175.3. 

49    CFR     173.302(a),     173.34(d), 
175.3. 


49CFR173.302{a). 

I 


49      CFR       173.182,       173.217, 
173.245b. 


Fries  &  Fries,  Cincinnati,  OH 

Hercutes,  Inc.,  Wilmington,  DE.. 


International  Flavors  &  Fragrances 
(IFF-US),  Haztet,  NJ. 

MeoeA  Dow  Pharmaceutk»ls,  Inc., 
Qndnnati,  OH. 

The  Upjohn  Co.,  Kalamazoo,  Ml 


49CFR  173.100(v),  175.30 

I 

49  CFR  172.101.  1 7i204(c)(3), 
173.27.  175.3D(aK1).  175.320(b), 
Part  107,  Appendix  B. 


49  CFR  174.90 

49  CFR  Parts  100-199. 
49  CFR  Parts  100-199. 
49  CFR  Parts  100-199. 


Fritzsche,   Dodge   &   Olcott,   Inc., 
New  York,  NY. 

Noxell  Corp..  Hunt  Valley,  MD 


Ortho  Ptuumaceutical  Corp.,  Som- 
erset, NJ. 


49  CFR  Parts  100-199. 
49  CFR  Parts  100-199. 


49  CFR  Parts  Y»-199  .. 
49  CFR  Parts  tOO-199 . 
49  CFR  Parts  100-199. 

I 

49  CFR  Parts  100-199. 


To  become  a  party  to  exemptx>n  90$9.  (Modes  1,  2.) 
To  become  a  party  to  exemption  9059.  (Modes  1,  2.) 

To  auttiorize  use  of  norvOOT  specifnttion  IMO  Type  5 
portable  tanks,  for  transportatmn  of  norvflammable  com- 
pressed gases.  (Modes  1,  2,  and  3.) 

To  become  a  party  to  exemption  9066.  (Modes  1,  2,  3,  4.) 

To  autho.i::e  transport  of  pentaerythrite  tetranitrate  (PETN) 
wet  with  25%  water  in  a  4  mi  potyetiylene  bag  piaoed 
in  a  DOT  speclficatkxi  12H  ttseiboani  box.  (Modes  1,  3.) 
To  authorize  transport  of  pentaerythrite  tetranitrate  (PETN) 
wet  with  25%  water  in  a  4  mil  pdyeffiytone  bag  placed 
In  a  DOT  specifnation  12H  fibertx>ard  box  (Modes  1,  3.) 
To  authorize  transport  of  pentaerythrite  tetranitrate  (PETN) 
wet  with  25%  water  in  a  4  mU  potyetiylene  bag  placed 
in  a  DOT  specificatkxi  12H  flberboanlbox.  (Modes  1,  3.) 
To  authorize  transport  of  pentaerythrite  tetranitrate  (PETN) 
wet  with  25%  water  In  a  4  mil  potyetiylene  bag  placed 
in  a  DOT  specificatkx)  12H  fa>erboard  box.  (Modes  1,  3.) 
To  authorize  transport  of  pentaerythrite  tetranitrate  (PETN) 
wet  with  25%  «rater  in  a  4  mil  potyetiylene  bag  placed 
in  a  DOT  specification  12H  fiberboanf  box.  (Modes  1,  3.) 
To  authorize  shipment  of  sodium  chtorats.  in  non-DOT 
specificatkxi  collapsible  pdyethylono'linod,  woven  poly- 
propylene bags  having  capacities  ranged  from  20  to  40 
cubic  feet  (^tode8  1, 2,  and  3.) 
To  authorize  the  use  of  a  non-DOT  sp«cifk»tk>n  pressure 
vessel  to  transport  certain  flammabt«  gases.  (Modes  1. 
2. 3,  and  4.) 
To  authorize  shipment  of  nitrogen  in  a  fiber  reinforced 
plastic  fuM  composite  cylinder  without  a  safety  relief 
device.  (Modes  1.4.) 
To  authorize  use  of  non-DOT  specification  cylindncai  and 
spherical  pressure  vessels  which  ara  an  integral  part  of 
the  Space  Shuttle  Auxfliary  PropUsian  System  rods,  for 
transportatkxi  of  helium  and  nitrogen.  (Mode  1.) 
To  authorize  manufacture,  marking  and  sale  of  non-DOT 
spedftoatkx)  collapsible  flexibte  bag,  disposable  bulk 
container,  for  transportation  of  corrosive  solkls  and  oxi- 
dizers. (IModes  1, 2,  and  3.) 
To  authorize  transport  of  oil  well  cartridgea  containing  not 
more  than  500  grains  of  high  explosive  as  Class  C 
exptosive,  in  a  DOT  Specificatxxi  126,  12H,  23F  or  23H 
fiberboard  box.  (Modes  1,  3.  and  4.) 
To  authorize  carriage  of  certain  caass  A,  B  artd  C  expk>- 
sives  [that  are  not  permitted  for  sWpment  by  air,  or  in 
quantities  greater  than  those  preserved  for  shipment  by 
air]  by  cargo  aircraft  only.  (Mode  4.) 
To  authorize  deviation  from  car  aeparatkm  requirements, 
for  transportation  of  Class  A  and  B  eicptosives.  (Mode  2.) 
To  become  a  party  to  exemptxxi  927S.  (Modes  1.  2,  3,  4, 

and  5.) 
To  become  a  party  to  exemptnn  927S.  (Modes  1,  2.  3,  4, 

and  5.) 
To  authorize  exceptnns  to  specifKatiOn  packaging,  mark- 
ing and  labeling  requirements  for  oertain  ethyl  alcohol 
sokitions.  (Modes  1.  2, 3, 4,  and  5.) 
To  authorize  exceptk>ns  to  specifKation  packaging,  mark- 
ing and  labeling  requtrements  for  Certain  ettiyl  alcohol 
solutions.  (Modes  1, 2, 3,  4,  and  5.) 
To  authorize  exceptions  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  ateohot 
aolutnns.  (Modes  1, 2,  3,  4.  and  5.) 
To  authorize  exceptkins  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  atftyl  ak»hol 
solutions.  (Modes  1,  2.  3,  4,  and  5.) 
To  authorize  exceptions  to  spectTication  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  ateohol 
sotutkjns.  (Modes  1,  2,  3,  4,  and  5.) 
To  authorize  exceptnns  to  spedftoation  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  alcohol 
solutions.  (Modes  1,  2,  3,  4,  and  5.) 
To  authorize  exceptkxis  to  speciffeatbn  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  ateotxH 
solutk>ns.  (Modes  1,  2,  3,  4,  and  5.) 
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Application 
No. 


9275-X 
9275-X 
8275-X 
9275-X 
9275-X 
9275-X 
927S-X 
9275-X 
9275-X 
9275-X 
9275-X 
9275-X 
9275-X 
9275-X 
9275-X 
9289-X 
930S-X 

9316-X 

9319-X 

9326-X 

S329-X 
9331 -X 
9338-X 

9343-X 
0354-X 


Exemptkxi  t4o. 


DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
DOT-E  9275 
0OT-E9Z75 
DOT-E  9275 
DOT-E  9289 
DOT-E  9308 

DOT-E  9316 

DOT-E  9319 

DOT-E  9326 

DOT-E  9329 
DOT-E  9331 
DOT-E  9338 

DOT-E  9343 
DOT-E  9354 


Appficant 


A.H.  Robins  Co..  Richmond.  VA 


Shaklee  Corp.,  Hayward,  CA.. 


Carter-Wallace,  Inc.,  Cranbury,  NJ . 
BIC  Corp.,  Miiford,  CT 


The  Proctor  &  Gamtile  Distributk>n 
Ca,  Cincinnati.  OH. 

Firmenfch,  Inc.,  Princeton,  NJ 


Amway  Corp.,  Ada,  Ml . 


Liz    Claibome    Cosmetics.    I^orth 
Bergen.  NJ. 

Scentura  Oeations,  Atlanta.  GA 


Mary  Kay  Cosmetics.  Dallas,  TX . 


Parfums  Stem.  New  York.  NY.. 


Qk>rgk)    of    Beverly    HWs,    Santa 
Monica,  CA. 

Avon  Products.  Inc..  New  York.  NY . 


Warner-Lambert  Ca,  Morris  Plains. 
NJ. 

DuPont     Pharmaceuticals,     Inc., 
Wauhegan.IL 

ICt  Americas  Ina.  WHmington.  DE.... 


Pennwatt  Corp.,  Buffalo.  NY.. 


Ruorowara  Inc..  Chaska,  MN.. 


W.  R.  Grace  &  Co.,  Deaibom  Divi- 
sion.  Lake  Zuhctx,  IL 


Carbonaire,  Inc.,  Paknerton.  PA.. 


Western  Adas  International,  Inc., 
Houston,  TX. 

Rio  Lirxla  Chemical  Co..  Itk.,  Sac- 
ramento, CA. 

Allied-Signal  Inc.,  Morristown,  NJ 


Aluminum  Company  of  America. 

Pittsburgh.  PA. 
Cornpanhia  NHro  Quimica   Brasi- 

leira,  Sao  Paulo,  Sp  Brazil. 


Regulation(s)  affected 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199 . 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199. 


49  CFR  Parts  100-199 . 


48  CFR  Parts  100-199 . 


49  CFR  173.1 18a(b)<1). 


49  CFR  173.243 


49  CFR  173.268,  173.28(k), 
173.299,  178.35.  178.35a.  Part 
173,  Subpart  F. 

49  CFR  173.245(a)(38) 


49  CFR  173.31 5.. 


49    CFR    172.101    Cohjmn    6(b), 
173.110,173.80.175.30. 

49  CFR  173.263(a)(10) 


49  CFR  179.302(a).. 


48  CFR  173.206.. 

49  CFR  173.217.. 


Nature  Of  exemption  thereof 


To  authorize  exceptions  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  akxihol 
sohjttons.  (Modes  1,  2.  3,  4,  and  5.) 

To  authorize  exceptions  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  akx>hol 
sokjtions.  (Modes  1,  ^  3, 4,  and  5.) 

To  authorize  exceptions  to  specification  packaging,  marit- 
ing  and  labeling  requirements  for  certain  ethyl  ateohol 
solutnns.  (Modes  1,  ^  3,  4,  and  5.) 

To  authorize  exceplxxn  to  specification  packaging,  mark- 
ing and  labeling  requirsments  for  certain  ethyl  ak;ohol 
sohitkxis.  (Modes  1,  2,  3,  4,  and  5.) 

To  authorize  exceptions  to  apeciffcation  packaging,  mark- 
ing and  labeling  requirements  lor  certain  ethyl  ateohol 
solutions.  (Modes  1, 2, 3, 4,  and  5.) 

To  authorize  excepBons  to  speciftoation  packaging,  mark- 
ing and  labelirtg  requirements  for  certain  ethyl  akrohol 
sokJtions.  (Modes  1,2,  3, 4,  and5.)  , 

To  authorize  exceptk>ns  to  specifwation  packaging,  mark- 
ing am  labeling  requirements  for  certain  ethyl  alcohol 
aohjtions.  (Modes  1,  2,  3,  4,  and  5.) 

To  authorize  exceotione  to  specHicatwn  packaging,  mail- 
ing and  labeling  requirements  for  certain  e^  akx>hol 
sokitnns.  (Modes  1, 2. 3, 4,  and  5.) 

To  authorize  axceptkxw  to  specifnalnn  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  alcohol 
sokjtkxw.  (Modes  1, 2,  3, 4,  and  5.) 

To  authorize  exceptions  to  specification  packaging,  mark- 
ing and  labeling  requiramenta  for  certain  ethyl  ak;ohol 
aohilrans.  (Modes  l,  2, 3. 4,  and  5.) 

To  authorize  exceptk>ns  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  ateohol 
sohjtxxw.  (Modes  1.  2. 3, 4,  and  5.) 

To  aultwrize  exceptiora  to  specificatkyi  packagirtg,  mark- 
ing and  labeling  requirements  for  certain  ethyl  alcohol 
sokitions.  (Modes  1, 2,  3, 4,  and  5.) 

To  authorize  exceptions  to  speciflcatkxi  packaging,  mark- 
ing and  latMling  requirements  for  certain  ethyl  ateohol 
aohJtnns.  (Modes  1, 2,  3, 4,  and  5.) 

To  authorize  exoeptkxis  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  ethyl  alcohol 
sokitions.  (Modes  1, 2,  3, 4,  and  5.) 

To  authorize  exceptions  to  specification  packaging,  mark- 
ing and  labeling  requirements  for  certain  etfiyl  ak»hol 
aokitk)na.  (Modes  1, 2. 3, 4,  and  5.) 

To  renew  and  authorize  additional  combustible  Hquids 
klentified  by  their  trade  names  for  shipment  in  metal  or 
polyethylene  portable  tanks.  (Mode  1.) 

To  authorize  shipmeni  of  a  corrosive  IkMd.  n.o.s.,  in  a 
DOT  Specificatnn  2E  polyethylene  bottle  equipped  with 
a  vented  closure,  to  be  overpacked  in  a  DOT  Speofica- 
tnn  12B40  fiberboard  box.  (Modes  1,  3.) 

To  authorize  renewal,  the  use  of  Mi  inch  rivets,  instead  of 
%  irKh  bolts,  as  an  alternative  means  of  joining  tt>e 
polyethylene  tank  components  and  cargo  vessel  as 
additional  mode  of  transportation.  (Modes  1,  2,  and  3.) 

To  authorize  DOT  Specificatkxi  57  Type  304  or  316 
stainless  steel  portable  tanks,  for  water  treatment  com- 
pounds or  boiler  compounds.  NquM  that  are  not  alkaline. 
(Modes  1,  2.) 

To  authorize  transport  of  cartxxi  dnxide  refrigerated  lk)uid, 
in  non-DOT  specificatton  cargo  tank  that  has  been 
retested  in  accordance  with  MC-331  cargo  tank  retest 
requirements.  (Mode  1.) 

To  authorize  transport  of  charged  well  casing  jet  perforat- 
ing guns,  classed  as  explosive  A  or  exptosive  C.  (Mode 
4.) 

To  authorize  shipment  of  sodkim  chkxite  sokittons  in 
water,  in  DOT  Specificatkxi  MC-306  and  MC-307  cargo 
tanks.  (Mode  1.) 

To  authorize  use  of  DOT  Specificatkxi  106A500X  and 
110AS00W  multi-unit  tank  car  tanks  without  a  gas  tight 
valve  protectkxi  housing,  for  transportation  of  a  corro- 
sive material.  (Modes  1, 2.) 

To  authorize  transportatkxi  of  Kthkim  metal  in  stainless 
steel  DOT  Specification  51  portable  tanks.  (Mode  i.) 

To  authorize  tranaport  of  ateohol-wet  nitrocelHitose  in  non- 
DOT  specificatkxi  fiber  drums.  (Modes  1,  2,  and  3.) 
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Apptcation 
No. 


CXWnpOOn  NO. 


Applicant 


Reguiafon(8)  affected 

49  CFR  173.110(c)(1),  173.80(b), 
173.80(c). 

49  CFR  173.1 14a(h)(3),  173.119, 
173.256,  173.286.  173.268, 
176.415,  176.83,  178.19, 
178.253,  Part  173,  Subpart  F. 

49  CFR  173.114a(hH3),  173.119, 
173.256,  173.266,  173.268, 
176.415,  176.83,  178.19, 
178553,  Part  173.  Subpart  F. 

49  CFR  173.1 14a(h)(3),  173.119, 
173.256,  173.266.  173.268, 
176.415,  176.83.  178.19, 
178.253,  Part  173,  Subpart  F. 

49  CFR  173.64(a)(5) 

49  CFR  173.1P4..- 

I 

49  CFR  173.315,  178.245 

I 

43  CFR  173.315.  178.245 

49  CFR  178.315.  178.245 

49  CFR  173.»1  (d)(2).  173.302 

49  CFR  173.2B6 


Nature  of  exemption  ttMreof 


9372-X 
9374-X 

9374-X 

9374-X 

9377-X 
9381 -X 

9401 -X 

9401-X 
9401 -X 

9406-X 
9413-X 

9414-P 

9414-P 

9414-P 

9414-P 

9414-P 

9414-P 

9414-P 

9414-P 

9414-P 

9430-P 
9430-X 

9431 -X 
9433-X 

9436-P 
9443-X 
9450-X 


DOT-E9372 
DOT-E  0374 

OOT-E  0374 

OOT-E9374 

C»T-E9377 
DOT-E  9381 

0OT-E9401 

DOT-E  9401 
DOT-E  9401 

DOT-E  9406 
DOT-E  9413 

DOT-E  9414 

DOT-E  9414 

OOT-E  9414 

DOT-E  9414 

DOT-E  9414 

DOT-E  9414 

DOT-E  9414 

DOT-E  9414 

DOT-E  9414 

DOT-E  9430 
OOT-E  9430 

DOT-E  9431 
DOT-E  9433 

OOT-E  9436 
DOT-E  9443 
DOT-E  9450 


HalKburton  Logging  Services,  Inc., 

Houston,  TX. 
Poty  Processing  Co.,  Inc.,  Monroe, 

LA. 


Poly  Processing  Ca,  Inc.,  Morvoe, 
LA. 


Poly  Processing  Co.,  Inc..  Monroe, 
LA. 


Adas  Po«ver  Co.,  Dallas,  TX 

Pasco  Zinc  Corp..  Torrance,  CA 

Art)el-Fauvet-Rail.  Paris,  Ranee 

ATOCHEM.  Paris.  France 

Sodete  Nationate  De  Wagons-Res- 
ervoirs, Paris,  France. 

Ethyl  Corp.,  Baton  Routge,  LA 

EM  Science,  Cincinnati,  OH 


Union    Carbide    Industrial   Gases, 

Inc.,  Danbury,  CT. 
Linde  Gases  ot  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 
Linde  Gases  of  The  Mid-Atlantic, 

Moorestown,  NJ. 
Linde  Gases  of  the  West,  Oakland. 

CA. 
Linde  Gases  of  New  England.  Inc., 

West  Hartford,  CT. 
Unde    Gases    of    Florida.    Inc.. 

Tampa,  FL 
Unde  Ga»es  of  The  Midwest,  Inc.. 

HHiaide,  IL 
GenEx,  LTD.,  Oes  Moines,  lA _. 

Lirxle  Gases  of  the  South,  Inc., 
Houston,  TX 

ENPAC  Corp..  Jacksonville.  FL 

ENPAC  Corp..  Jacksonville.  FL 


49       CFR       173.119. 

173.302(aXS).  178.253. 
49       CFR       173.119, 

173.302(a)(S).  178.253. 
49       CFR       173.119. 

173.302(a)($).  178.253. 
49       CFR       173.119, 

173.302(a)(S).  178.253. 
49       CFR       173.119. 

173.302(a)(().  178.253. 
49       CFR       173.119. 

173.302(a)(5),  178.253. 
49       CFR       173.119. 

173.302(a)(C).  178.253. 
49       CFR       173.119. 

173.302(a)(C).  178.253. 
49      CFR       173.119. 

173.302(a)|^),  178.253. 

49  CFR  173.3(C) 

49  CFR  173.3(c) 


173.245, 
173.245, 
173.245, 
173.245. 
173.245, 
173.245. 
173.245, 
173.245, 
173.245, 


U.S.  Department  of  Defense,  Falls 
Church,  VA. 

Aldrich  Chemical  Co.,  Inc.,  Milwau- 
kee, Wl. 


Union   Cartiide    Industrial    Gases. 

Inc..  Danbury,  CT. 
Hercules,  Inc.,  Wilmington,  DE 


Marison  Co.,  South  Elgin,  IL.. 


49  CFR    173.63.   173.65,    173.87, 
173.93,  173.3. 

49  CFR  173.302.  173.303.  173.304. 


49       CFR       172.203.       173.318. 

173.320.  176.30.  176.76(h). 
49  CFR  173.12(b),  175.3 


49    CFR    173.302(a),    173.304(a), 
173.305(a),  175.3,  178.61. 


To  autf>onze  transport  of  charged  oil  wed  guns  writh  deto- 
nators attached.  (Modes  1, 3.) 

To  authorize  an  additkmal  ctosure  system  for  the  norvOOT 
specrfKatkxi  portable  tank.  (Modes  1,  2,  and  3.) 


To  authorize  an  additural  type  metal  frame  design  for  use 
with  a  polyethylene  portat>le  tank  f«r  shipment  of  certain 
corrosive  or  flammable  Nquds,  or  oxidizer  and  a  blasting 
agent.  (Modes  1, 2,  and  3.) 

To  auttxxize  manufacture,  marking  and  sale  of  non-DOT 
spoctficatkxi  rotationaHy  mokled,  oross-linked  polyethyl- 
ene portable  tank  enctosed  wittiki  a  protective  steel 
frame,  for  shipment  of  corrosive  Iquids,  flammat>le  Ik]- 
ukte  or  an  oxidizer.  (Modes  1,  2,  anl  3.) 

To  authorize  traraport  of  high  exptotives  containing  more 
than  5%  moisture  in  packagings  without  inner  plastk: 
bags  or  other  linings.  (Modes  1, 2,  and  3.) 

To  authorize  transportatk>n  of  a  water  reactive  solkl,  whk:h 
evolves  hydrogen  stowly  when  wei  in  open  packagings 
such  as  drums,  hopper  trucks  and  gondola  cars.  (Modes 
1,2.) 

To  authorize  use  of  norvOOT  spedfKatton  IMO  Type  5 
portable  tanks,  for  transportation  of  flammable  and  non- 
Hammatile  Kquefied  compressed  gases.  (Modes  1,  2, 
and  3.) 

Authorize  use  of  non-DOT  specification  IMO  Type  5  porta- 
ble tanks,  for  tranaportatton  of  ftaamable  and  nonflam- 
mable Ik^uefied  compressed  gases.  (Modes  1,  2,  and  3.) 

To  authorize  manufacture,  marking  end  sale  of  nonrefHIa- 
ble,  non-DOT  apecificatnn  cyllndeai  designed  and  man- 
ufactured in  accordance  with  aOT-39  specificatnn, 
except  for  material  of  oonskuction.  (Modes  1 ,  2,  and  3.) 

To  authorize  transport  of  aKoon  taMMuoride  in  DOT  Sped- 
fnatkxt  3AAX  cytindera.  (Mode  1.) 

To  authorize  transport  of  a  cfwmwal  kit  which  contains 
small  amounta  of  hydrochtoric  aM  and  zinc  powder. 
(Model.) 

To  become  a  party  to  exemptnn  9414.  (Modes  1,  3.) 

To  become  a  party  to  exempton  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemptkxi  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemptxxi  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemption  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemption  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemption  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemptnn  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemptnn  9414.  (Modes  1,  3.) 

To  become  a  party  to  exemption  9430.  (Modes  1,  2.) 

To  authorize  manutacture.  marking  and  sale  of  norvOOT 
polyethylene/fiberglass  removabi*  head  salvage  dnjms 
or  90  gaHon  capacity  tor  ovorpacWng  damaged  or  leak- 
ing packagea  of  hazardous  mfkrials  or  tor  pecking 
hazardous  materials  that  have  apiNed  or  leaked,  for 
repackaging  or  disposal.  (Modes  1, 2.) 

To  auttwrize  several  types  of  explosives  In  the  same 
package,  in  quanttiea  greater  man  authorized  by  49 
CFR  173.87.  (Modes  1,  ^  and  4.) 

To  authorize  transport  of  flammaMa  gases  at  linospheric 
pressure  in  glass  bUbs  not  exceeding  one  Wer  capacity, 
packed  in  DOT  Specification  12A/128  ffcertward  boxes. 
(Model.) 

To  become  a  party  to  exemptnn  9436.  (Modes  1,  3.) 

To  authorize  transport  of  Class  t  rocket  motors  with 
igniters  installed.  (Modes  1, 3,  and  4.) 

To  authorize  manufacture,  marking  and  sale  of  non-OOT 
spedfteation  cyNndera  made  in  compiance  with  DOT 
Specification  4BW  with  certain  agepiona,  for  transpor- 
tation of  flammable  and  nonllamniable  gaaes.  (Modes  1, 
2.  3, 4,  and  5.) 
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AppMcatton 
No. 


9463-X 


9480-X 


9491-X 


9507-X 


9507-X 


9507-P 


9507-X 


9579-X 

9579-P 
9607-P 

9507-P 


9E07-P 

9507-P 

9507-P 

9507-P 

9507-P 

9507-P 

9507-P 

9507-P 

9507-P 

9507-P 

9507-P 

9549-P 
g554-X 

9554-X 


Exemption  No. 


00T-E9463 

OOT-E9480 
DOT-E  9491 
DOT-E  9507 

DOT-E  9507 

DOT-E  9507 
DOT-E  9507 

DOT-E  9579 

DOT-E  9579 
DOT-E  9607 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9507 

DOT-E  9549 
DOT-E  9554 

DOT-E  9554 


Appltoant 


Guzzler    Manufacturing,    kic.,   Bir- 
mingham, AL. 


Messer  Griesheim  Industries,  Inc., 
Valley  Forge,  PA. 

Messer  Griesheim  Irtdustries,  Inc., 
Valley  Forge.  PA. 

Union  Cartxde  Corp..  Danbury.  CT... 


Air  Products  and  (3iemicais,  Inc., 
AHantown,  PA. 


Messer       Greisheim       Industries, 
Valley  Forge,  PA. 

Air  Products  and  Chemicals.  Inc., 
Allentown.  PA. 


IHECO.  Inc..  Sail  Lake  City.  UT., 


Pepirvkeco.  Im.,  Ishpeming,  Ml 

Revkxi      Professkxtal      Products 

Group,  Jacksonville,  FL. 
Unde  Puerto  Rkx>.  Inc.,  Gurabo,  Pr.. 


Unnn   Cariiide   btdustrial   Gases. 
Inc,  Danlxjry,  CT. 

Linde  Gases  of  Southern  Califor- 
nia, Inc.,  Santa  Ana,  CA. 

UNIGAS,  Inc..  Ponce,  PR 


Unde  Gases  of  The  Southeast 
Inc.,  Wilmington,  DE. 

Lirxle  Gases  of  The  Mid-Atlantic, 
Moorestown,  NJ. 

Unde  Gases  of  the  West,  Oakland, 
CA. 

Unde  Gases  of  New  England,  Inc., 
West  Hartford,  CT. 

Linde  Gases  of  The  Great  Lakes, 
Inc.,  Cleveland,  OH. 

Unde    Gases    of    Fkxida.    Inc., 
Tampa,  FL 

MG  Industries,  Vaney  Forge,  PA 


Ur>de  Gases  of  the  Scutti,  Inc., 
Houston,  TX 

Shaped   Charge   SpecialsL    >nc., 

Mansriekl,TX 
ENPAC  Corp.,  Jacksonville.  Fl 


ENPAC  Corp.,  Jacksonville.  FL . 


Regulation(s)  affected 


49       CFR        173.119(a),       (m), 
173.245(a),  173.340-8(c), 

173J46(a),  178.340-7.  178.342- 
5.  178.342-7(a),  178.343-5. 

49  CFR  173.302(a)(5) 


49  CFR  173.302,  173.304. 


49  CFR 
173.304. 
173.346. 


173.119. 
173.328, 


49  CFR  173.119, 
173.304,  173.328, 
173.346. 


49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.346. 


173:119, 
173.328, 

173.119. 
173.328. 


173.302, 
173.34, 


173.302, 
173.34. 


173.302, 
173.34, 

173.302, 
173.34, 


49  CFR  173.154(a)(t8). 

49  CFR  173.154(a)(18). 
49  CFR  Parts  100-199. 


49  CFR 
173.304, 
173.346. 

49  C^FR 
173.304. 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.46. 

49  C^R 
173.304. 
173.346. 

49  CFR 
173.304. 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR 
173.304, 
173.346. 

49  CFR  173. 

49  CFR 
173.268, 
178.19. 


173.119, 
173.328, 

173.119. 
173.328, 

173.119, 
173.328, 

173.119, 
173.328. 

173.119, 
173.328, 

173.119. 
173.328, 

173.119. 
173.328. 

173.119, 
173.328. 

173.119, 
173.328. 

173.119, 
173.328, 

173.119, 
173.328. 

173.119, 
173.328. 


173.302, 
173.34, 

173.302, 
173.34, 

173.302, 
173.34. 

173.302, 
173.34, 

173.302, 
173.34, 

173.302, 
173.34, 

173.302, 
173.34. 

173.302, 
173.34. 

173.302, 
173.34, 

173.302. 
173.34. 

173.302, 
173.34. 

173.302. 
173.34. 


100(v).  175.30. 

173.257. 
173.272, 


Nature  of  exemptnn  thereof 


17X263. 
173.358. 


49  CFR  173.257.  173.263. 
173.268,  173.272,  173.358, 
178.19. 


To  authorize  manufacture,  marMrtg  and  aaie  of  rarvOOT 
speoTicatnn  cargo  tanks  complykig  generaly  wNh  DOT 
SpecifKatnn  MC-307/312  except  tor  ful  opening  raar 
heed  for  ahipment  of  flammable,  oonoaMi  or  poison  B 
waste  fiquMte  or  aami-soNdB  (Mode  1.) 

To  authorize  transport  of  tetrafluorometharw  and  mixtura 
thereof  in  DOT  Specificatnn  3AL  cyindera.  (Modes  1,  2. 
3  and  4.) 

To  authorize  transport  of  hexanuoroethane  and  »ifluoro- 
methane  in  DOT  Specification  3AL  cylinders.  (Modes  1. 
Z  3.  4.  and  5.) 

To  authorize  use  of  a  non-DOT  specttnatnn  fun  removable 
head  satvage  cylinder  of  45  gaUon  capacity  for  over- 
packing  damaged  or  leaking  packages  of  pressurized 
and  non-pressurized  hazardous  materials.  (Mode  1 .) 

To  authorize  use  of  a  non-IX)T  spectfnatnn  tun  removable 
head  salvage  cylinder  of  45  gatton  capacity  for  over- 
packing  damaged  or  leaking  packages  of  pressurized 
and  non-pressurized  hazardous  materials.  (Mode  1 .) 

To  become  a  party  to  exemptxxi  9507.  (Mode  1.) 


To  auttnrize  use  of  a  non-OOT  specificatnn  fuM  removable 
head  satvage  cylinder  of  45  caflon  capacity  for  over- 
packing  damaged  or  leaking  packages  of  pressurized 
and  nor>-prBSsurized  hazardous  materiala.  (Mode  1.) 

To  auttnrize  use  of  norvOOT  specifnalxxi  motor  vehki^e 
for  bulk  shipment  of  oxidizers.  (Mode  1.) 

To  t>ecome  a  party  to  exemptnn  9579.  (Mode  1.) 

To  become  a  party  to  exernptxx)  9607.  (Modes  i,  4,  arvi 
5.) 

To  become  a  party  to  exemptnn  9507.  (Mode  1.) 


To  become  a  party  to  exemptnn  9507.  (Mode  1.) 


To  become  a  party  to  exemption  9507.  (Mode  1.) 


To  become  a  party  to  exemption  9507.  (Mode  1.) 


To  become  a  party  to  exemptnn  9507.  (Mode  1.) 


To  becorrw  a  party  to  exemption  9507.  (Mode  1.) 


To  tMcome  a  party  to  exemptfon  9507.  (Mode  1.) 


To  Become  a  party  to  exemptkxi  9507.  (Mode  1 .) 


To  become  a  party  to  exemptxxi  9507.  (Wtode  1.) 


To  t>econie  a  party  to  exemption  9507.  (Mode  1.) 


To  become  a  party  to  exemption  9507.  (Mode  1 .) 


To  become  a  party  to  exemptnn  9507.  (Mode  1.) 


To  become  a  party  to  exemption  9549.  (Modes  1,  3,  and 
*.) 

To  authorize  manufacture,  mark  and  ael  of  non-DOT 
specification  90-ganon  pofyethytone/fibergtess  reinforced 
plastk:  (FRP)  dual  laminate  composite  drun,  fuRy  corv 
forming  with  DOT  Speofnatnn  34  with  exoeplxNtt. 
(Modes  1,  2.) 

To  auttnrize  manufacture,  matfc  and  sel  of  norvDOT 
specification  90-gaHon  polyethlene/fiberglass  reinforced 
plastic  (FRP)  dual  laminate  oommpoaile  dnmv  tuly  corv 
forming  with  DOT  Speoificatton  34  with  excepttorw. 
(Modes  1,  2.) 
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Na 


cxMiipuon  no. 


AppMcanl 


Reg(j|ation(s)  affected 


Nature  of  exemption  thereof 


9610-P 


961 7-P 
9618-P 

9eis-x 

96Z7-X 


9644-X 


9658-X 


9672-X 


B672-X 


9872-? 
9673-X 


967ft-X 

9677-X 

9e79-X 
9683-X 
968S-X 
9686-X 

968S-X 

96go-x 

9684-P 
969fr-X 


DOT-E  9610 


DOT-E9617 

DOT-E  9618 
DOT-E  9618 

DOT-E  9627 


DOT-E  9644 


DOT-E  9658 


DOT-E  9672 


DOT-E  9672 


DOT-E  9672 
DOT-E  9673 


DOT-E  9676 

DOT-E  9677 

DOT-E  9679 
DOT-E  9683 
DOT-E  9685 
DOT-E  9686 
DOT-E  9689 

DOT-E  9690 

DOT-E  9694 
0OT-E9696 


Remingion  Amw  Ca,  Ina,  Lonoke, 
AR 

Alamo  Explosives  Co.,  Inc.,  Hous- 
ton. TX 

ENPAC  Cotp..  Jacksonville,  FL 

ENPAC  Corp.,  JadcsonviNe.  FL 

TLC  Air,  Inc.,  Addison,  TX 

AUas  Powfder  Co.,  Dallas,  TX 

Fluoroware,  Inc,  Chaska,  MN 


Ethyl  Corp.,  Baton  Rouge,  LA.. 


Texas  Alkyls,  Inc,  Westport.  CT.. 


Akzo  Chemical  Inc.,  Chtoago,  IL 

Mausar  Packaging,  Limitad,  Litciv 
fiekLCT. 


EM  Science  Cincinnati,  OH . 


AWed  Univefsal  Corp.,  Miami,  FL.. 


Mtohiin     Diazo     Products     Corp., 
Daartwm,  Ml. 


Meter  Engineers,  Im.,  Wichita,  KS. 


Certified  Tank  Manufacturing,  Inc., 
Compton,  CA. 


FkxKoware.  Inc.,  Chaska,  MN. 


Olin   Chemicals   Corp.,   Stamford, 
CT. 


Snyder  Irxlustries,  Inc.,  Lincoln,  NE 


C-H.  IrK.,  Forest  Products  Divi- 

skm,  Montreal,  Quebec,  Canada. 

Fhioroware,  I«k.,  Chaska,  MN 


49  CFR  172.203(a),  (e),  172.204, 
173.29(a).  (d).  Part  107,  Appen- 
dix B,  Parts  171-189. 

49  CFR  177.848(f),  Part  107,  Ap- 
pendix B<1). 

49  CFR  1713(c) 

49  CFR  1713(0) 


49  CFR  172.101,  172.204(d)(3), 
173.27,  175.30(a)(1),  175.320(b), 
Part  107,  Appendix  B. 

49  CFR  171218-11(8) 


49  CFR  173.119,  173.268, 
173.299(b),  178.19,  178.253, 
Part  173,  Subpart  F. 


49  CFR  171337-11(0). 


49  CFR  171337-11(0).. 


49CFR17S-337-11(C) 

49  CFR  171224,  Part  173.. 


49    CFR    173.119(b)(4),    173.125, 
178.205. 


49  CFR  17$.263(a)(15) 

I 

49  CFR  178.245(a)(21) 

I 

49  CFR  178.119,  173.304,  173.315. 

I 

49  CFR  178.154,  173.245b 

I 

49  CFR  173.119,  173.268, 
173.299.  178.19.  178.35, 
178.3Sa,  Part  173,  Subpart  F. 


49  CFR  17B.76(a)(4).. 


49  CFR  173.119,  176.340,  178.19, 
178.253,  Part  173,  Subpart  F. 


49  CFR  173.315(0(13), 

173.33(f)(9),  173.33(h)(5)(i). 

49  CFR  173.119,  173.268, 
173.299.  178.19,  178.35, 
178.35a,  Part  173,  Subpart  F. 


To  become  a  party  to  exemptioa  9610.  (Modes  1,  2.) 
To  become  a  party  to  exemption  9^17.  (Mode  1.) 


To  become  a  party  to  exemptioA  9618.  (Modes  1,  2.) 

To  auttK>rize  an  additkxul,  smaller  packaging  klentified  as 
a  salvage  drum.  (Modes  1,  2.) 

To  authorize  carriage  of  certain  Class  A,  B  and  C  expto- 
sives  that  are  not  permitted  for  shipment  by  air,  or  are  in 
quantities  greater  than  those  preacribed  for  shipment  by 
air.  (Mode  4.) 

To  authorize  manufacture,  markirtg  and  sale  of  a  DOT 
SpecifKation  23G  cylindncat  fiberboard  box  tested  once 
a  year  Instead  of  once  every  six  months,  for  shipment  of 
certain  Class  A  expk)sives.  (Moda  1.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
specificatnn  rotatkinaily  moMed.  composite  crosslinked 
or  non-crosslinked  polyethylene  and  Tefkxi  PTA  plastic 
portable  tank,  for  shipment  of  corrosive  lk)ukJs,  flamma- 
ble liquids  or  oxkjizers.  (Modes  1,  2.) 

To  authixize  shipment  of  flammable  liqukls,  in  DOT  Speci- 
fk^tkxi  MC-330  or  MC-331  oaigo  tanks  with  a  fitting/ 
discharge  opening  that  does  not  have  a  remote  setf- 
ckKing  internal  valve.  (Mode  1.) 

To  authorize  shipment  of  flammabte  Ik^ukls,  in  DOT  Speci- 
fnation  MC-330  or  MC-331  caigo  tanks  with  a  fitting/ 
discharge  opening  that  does  not  have  a  remote  self- 
ckising  internal  valve.  (Mode  1.) 

To  become  a  party  to  exemptk)n  9672.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  fiber  drums 
not  to  exceed  250  liter  capacit)r,  comparable  to  DOT- 
21C  except  for  the  top  and  bottom  heads  which  are 
made  of  0.48  mm  steel  instead  of  0.53mm  (24  gauge) 
steel,  for  shipment  of  those  hazardous  materials  author- 
ized in  00T-21C  fiber  dnjms.  (Modes  1,  2,  and  3.) 

To  authorize  shipment  of  certain  flammable  liqukJs  oorv 
tained  in  four  inskle  ^ass  botttas  or  PVC  coated  glass 
bottles  of  or«e  gallon  capacity  each,  overpaoked  in  a 
corrugated  ftoetboard  box  conforming  to  DOT  Specifk:a- 
tk>n  12B65  except  for  handholas  in  the  skle  panels  of 
the  box.  (Model.) 

To  authorize  shipment  of  hydrodhk>nc  acid  in  non-DOT 
specification  polyethylene  bottles  of  one-gatk>n  capacity, 
overpacked  no  more  than  60  to  a  specifKally-designed, 
heavy-wall  cart,  moMed  of  high  density  polyethylene. 
(Model.) 

To  authorize  shipment  of  ammonium  hydroxkle,  classed  as 
a  corrosive  material,  in  a  sin  galton  capacity,  DOT 
Specifk»tk}n  2U  polyethylene  container,  overpacked  in  a 
DOT  Spedficaton  12P  fiberboanl  box.  (Mode  1.) 

To  authorize  manufacture,  markirig  and  sale  of  non-DOT 
specificatk>n  contair>ers  described  as  mechankral  dis- 
placement meter  provers  mounted  on  a  truck  chassis  or 
trailer.  (Mode  1.) 

To  authorize  manufacture,  marking  and  sale  of  non-DOT 
spectfk:ation  roll  on/roU  off  cyKndricat  tank  containers  for 
transportatkm  of  certain  soMified  mixtures  of  water  nam- 
mabie  liqukls  and/or  corrosive  materials.  (Mode  1 .) 
To  authorize  shipment  of  nitric  add  (71%  concentratk>n  or 
less),  classed  as  an  oxklizer  in  the  non-DOT  specifk:a- 
tx)n  composite  polyethyler«e  arid  plastK,  portable  tank. 
(Modes  1,2.) 
To  auttK)rize  drums  containing  dense  or  heavy  materials 
such  as  toluene  diisocyanate,  and  other  hazardous  ma- 
terials not  exceeding  12.09  pounds  per  gatkxi.  to  be 
secured  against  movement  in  a  transport  vehKle  by  tfie 
use  of  a  fabric  restraint  dunnage  system  when  shipped 
by  cargo  vessel.  (Mode  3.) 
To  authorize  the  use  of  a  non-DOT  specificaton  rotatiorrat- 
ly  mokjed  cross-linked  or  nofvcrosslinked  polyethylene 
portat>le  tank  for  the  shipment  of  corrosive  Nqukls,  ftam- 
mat>le  liqukls  or  an  oxidizer.  (Modes  1,  2.) 
To  become  a  party  to  exemptoin  9694.  (Mode  1 .) 

To  authorize  shipment  of  nitric  aokl  (71%  concentration  or 
less),  classed  as  an  oxkiizer,  in  the  non-DOT  specifk^a- 
tton  composite  polyethylene  and  plastic,  portable  tanks. 
(Modes  1.  2.) 
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AppMcatnn 
No. 


9687-X 


9700-X 


9705-X 


9710-X 


971 1-X 


971 1-X 


9785-X 

9785-P 
9785-P 
9785-X 

9785-X 

9785-X 

9785-X 


c3f0ffipvon  No. 


DOT-E  8887 


DOT-E  9700 


DOT-E  9705 


DOT-E  9710 


DOT-E  9711 


DOT-E  9711 


9716-X 

DOT-E  9716 

9723-P 

DOT-E  9723 

9723-X 

DOT-E  9723 

9730-X 

DOT-E  9730 

9735-X 

DOT-E  9735 

9744-X 

DOT-E  9744 

9746-P 

DOT-E  9746 

9748-X 

DOT-E  9748 

9785-P 

DOT-E  9785 

9785-P 

DOT-E  9785 

9785-X 

DOT-E  9785 

DOT-E  9785 

DOT-E  9785 
DOT-E  97K 
DOT-E  9785 

DOT-E  9785 

O0T-E1785 

DOT-E  9785 


AppMcant 


E.  L  du  Pont  da  Nemours  *  Co.. 
Inc.,  WUntington,  DE. 


Dow  Chemteal  Co..  MkSwtd,  Ml.. 


E.  L  du  Pond  da  Nemours  1  Co., 
Inc.,  WImington,  DE. 

Union  Carbkis  Corp.,  Unde  DiviskX) 
Danbury,  CT. 

Konkx  Buakwsa  Machines.  U.SA, 
mc  Wlndaor,  CT. 


Konica    U.SA^    Inc.,    Englawood 
Cllf(s,NJ. 


Comdyna  i.  Inc.,  Waal  Ub«ty,  0H„ 

Triumvirate,  inc.,  Ounicy,  MA 

GSX  Sarvtees,  Inc.,  Columbia,  SC... 
Air  Products  and  Chamkais,  Inc., 
Anentown,  PA. 


RaguMton(s)  affected 


49  CFR  173.31((4  RMal  Tabia  1 . 


49  CFR  173.315(0,171245 


49  CFR  173.139- 


Hapag^Joyd,  AG,  Hamburg,  West 
Gamwny. 


Akzo  Chemcala,  Inc,  CMcago,  IL. 

Airco/BOC.  Murray  HSI.  NJ 

GreN  Bros.  Corp.,  SpdngfiaM,  NJ  ..„. 

Maersk,  Inc.,  Madhon,  NJ 

Thoa  a  Jas  Hantson  LTD,  Liver- 
pool, England. 

CompAgnie  Generale  Maritime, 
Paris,  France. 


PoKsh     Ocean     Lines,     81-310 
Gdynia.  Poland. 


Lykes  Bros.  Steamahip  Co.,  Inc., 

New  Orleans,  LA. 
Puerto  Rioo  Marine  Management 

Inc.,  San  Juan,  PR. 
Independent  Containar  Line  Ltd., 

Rnhmond,  V/\. 


Hapag-Ltoyd  (America),  Inc.,  Staten 
MwvtNY. 


Atlanic  Container  Line.  Elizabeth. 
NJ. 


Sea-Land  Servtee,  Inc.,  Elizabeth, 
NJ. 


49CFR  173.318.  177.840. 


49  CFR  173.245(aK12),  175.3. 


49  CFR  173.245(a)(12).  1753. 


49  CFR  171382(aK1).  173.304(a), 
(d),  175.3. 

49  CFR  177.848(b) 

49  CFR  177.848(b), 


49  CFR  17i101,  173.311  17130, 
176.76(h). 

49  CFR  178.30(a).  46  CFR  146.29- 
14(a). 


49  CFR  173. 157(a)(5) 


49  CFR  173.264 

48  CFR  178.224,  Part  173.._ 


48  CFR  173.30, 176.11, 178« 

49  CFR  173.30. 176.11. 178.83 

49  err;  17130,  176.11, 178.83 

49  CFR  17130,  178.11,  176.83 

49  CFR  173.30,  17111,  176.83 

49  CFR  17130,  176.11,  17183 

49  CFR  173.30,  178.11,  176.83. 


49  CFR  173.30,  17111. 176.83.. 


49  CFR  173.30,  176.11, 176.83 


49  CFR  173.30, 17111,  176.83.. 


Nature  of  axemplon  Visraof 


To  airthorisa  sNpmant  of 
conoaiva  malarial,  m  out  of  toal  DOT-1WA300W  «id 
DOT-105AS00W  tank  cm  to  an  addMonri  localon. 
(Mode  2.) 

To  authorize  uaa  of  a  DOT  SpecHicatton  51  portaUa  tvk 
iMAig  praaaura  raM  da^teaa  wMt  a  starMo-dtachaiQa 
prasaura  of  75  paig,  for  shipnwnt  of  flammabia,  poiaon- 
ous  Kqukt  (Mode  3.) 

To  authorize  use  of  a  DOT  Spacifteatton  61  portable  tank 
not  pravkxialy  authortzad  for  polypnjpylanaknina,  InNbll- 
ed.  (Moda  1.) 

To  authorize  abbreviated  maridng  of  ttw  one-way  taval 
•me  on  the  tank  and  on  shipping  papari.  (Modaa  1,  2, 
and  3.) 

To  authorize  rail  and  air  shipments  of  a  oorroaiva  material 
in  a  polyathylaiia  bag,  pwAed  InaMa  a  oomigatod  ftoar- 
board  carton  ttwn  a  maximum  of  two  cartona  ovar- 
packed  in  a  DOT  Spedfteatwn  12B  box.  (Modes  1,  2, 
and  4.) 

To  authorize  rail  and  air  shipments  of  a  oonoaive  malarial 
in  a  polyaftylane  bag,  packed  kvUa  a  oorrugalad  fbar- 
board  carton  than  a  maiSmum  of  two  cartona  over- 
packed  in  a  DOT  Specification  12B  box.  (Modaa  1.  2. 
ana*.) 

To  auVnrtza  the  uaa  of  a  FRP-l  type,  non-DOT  apaoSoa- 
ton  cyNndar.  (Modaa  1, 2, 3, 4,  and  1) 

To  become  a  party  to  axemplon  9723.  (Mode  1.) 

To  become  a  party  to  exampBon  9723.  (Moda  1.) 

To  auVwrin  uaa  of  supar-insuMad  DOT  SpacMcaUon 
MC-338  cargo  tank  tor  transportation  of  flammable  gaa. 
(Modes.) 

To  aphorize  ttw  Dangerous  Cargo  Manifaal  on  c«go 
vssasis  owned  and  oparalad  by  Hapag4Joyd  AG  to  ba 
ralainad  In  a  loeatton  otfMr  than  on  or  near  tw  bridge  oi 
ma  vaaaal  whia  «w  vaaaal  la  ki  port.  (Moda  3.) 

To  Incraais  the  nm  <wight  authorized  par  padiaga  from 
31.5  pounds  to  32  pounds.  (Mode  1) 

To  become  a  party  to  exemption  9741  (Modaa  1.  1) 

To  auihonn  water  as  an  addHonal  moda  ol  tranaportalon. 
(Modaa  1. 2.  «id  3.) 

To  become  a  party  to  axamptkxf  9785.  (Modaa  1,  2.  «id 
3.) 

To  become  a  party  to  axamptnn  9785.  (Modes  1,  2,  wid 
3.) 

To  aiMwrize  stowage  and  aegragatkm  of  hazantous  male- 
rials  transported  in  freight  containers  to  ba  in  aooord- 
anca  wNh  fte  propoaad  Amandmant  24-86  to  the  kitar- 
national  Martiima  Dancsroua  Goods  Coda.  (Modea  1,  2, 
and  3.) 

To  authorize  stowage  and  segregatton  of  hazardous  male- 
rials  transported  In  Mght  conialnais  to  ba  in  aooord- 
ance  vrith  the  propoaed  Amendment  24-88  to  the  Inlsr- 
natoinal  Maimina  Dangaroua  Goods  Coda.  (Modes  1.  2, 
and  3.) 

To  become  a  party  to  examptnn  9785  (Modea  i.  2,  w^ 
3.) 

To  become  a  party  to  aieamptnn  9785  (Modes  l.  2,  and 
3.) 

To  aulhortsa  stowage  and  aegragaton  of  hazardous  mata- 
rials  transported  In  Mght  oontainers  to  be  in  accord- 
anoa  with  the  propoaad  Amendment  24-88  to  the  Msr- 
naltonal  Maritime  Dangeroua  Goods  Coda.  (Modes  1,  ^ 
and  3.) 

To  authorize  stowage  artd  segregatkx)  of  hazardous  mate- 
riala  fnsportad  in  fraigM  containers  to  be  in  aooord- 
anoe  with  the  proposed  Amendment  24-86  to  the  Inter- 
natnnal  Maritime  Dangerous  Goods  Code.  (Modes  1.  2, 
andl) 

To  authorize  stowage  and  segregatkxi  of  hazardous  mate- 
rials transported  in  freight  containars  to  ba  in  accord- 
ance «Mlh  ttte  propoeed  Amendment  24-88  to  the  tolar- 
natnnal  Maritima  Dangerous  Goods  Code.  (Modes  1,  2, 
andl) 

To  authorize  stowage  and  segregatton  of  hazardous  male- 
riais  feanaportod  in  fraig^  containers  to  be  in  aooon^ 
anca  with  the  propoaad  Amendment  24-86  to  the  Inler- 
nabonal  Maritime  Dangerous  Goods  Code.  (Modes  1,  2, 
and  3.) 
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Na 


CMnipUOn  NO. 


AppNcanl 


ReguiatiDn(s)  affected 


Nature  of  exemption  Ittereof 


B785-P 
S78S-X 

962»-X 

Be33-X 

9833-X 

9M2-P 
901fr-P 

B916-P 

882»-X 

9824-X 

9934^ 
B041-X 


9S53-P 

9B53-P 

995»-P 

9953-P 

995e-P 

10032-P 

10067-X 

10067-X 

iooei-x 


CX)T-E0785 
DOT-E9788 

DOT-E9e28 

OOT-E9e33 

DOr-E9633 

DOr-E9902 
0OT-E9916 

DOT-E99ie 

DOT-E9023 

0OT-E9924 

DOT-E9834 

D0T-€9M1 

CX}T-E9e4« 

DOT-E9946 

DOT-E994e 

DOT-EM46 

DOT-E994e 

0OT-E9946 

DOT-E9B46 

DOT-E994e 

DOT-E9946 

DOT-E9946 

DOT-E9946 

DOT-E9953 

DOT-E9953 

06T-E98S3 

DOT-E9953 

0OT-E9956 

OOT-E  10032 

DOT-E  10067 

OOT-E  10067 

DOT-E  10061 


NYK  Line.  cNyo<te4(u,  Tokyo  100, 


CafWied  Cylndar,  Inc.,  CrossviNe, 
TN. 

Mobay  Coip.,  Kansas  City.  MO 


49  CFR  173.3a  176.11.  176.83.. 
49  CFR  173.34 


49  CfR  173.365(a)(7). 


Wadwr    Chemical    (USA),     ma, 
Canaan,  CT. 

Wacfcar-Chamie  GmbH,  Munich  22. 
WaatOermany. 

Punisar  Coip.,  Sunnyvale,  O ... 

PalroMa  Coip..  St  Louis,  MO 


49  CFR  173.384.. 
49  CFR  173.384.. 


PMroMe  Corp..  St  Louis,  MO . 


49  CFR  173J273 

49  CFR  173.ia4(a)(6)(i).  (iii).  (viO.. 

49  CFR  173.ia4(a)(6)(i).  m,  (viO- 


Chamical  Handhig  Equipment  Co., 
Inc.,  Toiado,  OH. 


U.&  Dapwtmant  of  Energy,  Wash- 
inston,  DC 


Advance  nasaarch  Chemicals,  Inc., 
Catooaa,OK. 

Morton  Thioiio!,  htc.,  HuntsvilW  D»- 
viaiofi,  Hunlsvile,  AL. 

Union  Cvtiida  Industrial  Gases. 
Inc  Danbury,  CT. 

Unda  Gasaa  of  Soulham  Califor- 
nia. Inc  Santa  Ana,  CA. 

Unda  Qaaaa  ol  The  Mid-Atlantic. 

11.1  II  ■■  ■tllllM.       U   ■ 

Moofassjwn,  rw. 
Unda  Qaaaa  of  New  England,  Inc.. 

Waal  Harttotd,  CT. 
unda    Gaaas    of    Florida.    Inc., 

Tampa,  FL 
Unde  (Sasas  of  the  Midwest.  Inc., 

Linda  Gaaea  of  the  West  Oaldand, 

CA. 
Unda  Qaaaa  of  Iha  South,  Inc., 

Houatorv  TX 
Linda  Gases  of  the  Great  LaKet, 

Inc.,  Clsvelar¥l,  OH. 
Unigaa,  Irtc.,  Ponce,  PR .~ 


49  CFR  T73.118a,  173.119, 
173.125.  173.266,  176.340. 
178.19,  178.253,  Part  173,  Sub- 
part F. 

49  CFR  173.4a0(a)(4) 


Unde  Puerto  Rico  Inc.,  GURABO, 

pa 

Monroe     Truddng,     Inc.,     West 

Morvoe,  LA. 
Fore  Way  Exprsas,  Inc.,  Wausau, 

Wl. 
Monltam   Company,   Inc.,   Jophn, 

MO. 
National    Starch    and    Chemical 

Corp.,  Bridgawatar,  NJ. 
DX  Systems,  Inc.,  Houston,  TX.._ 


49  CFR  173.274,175.3.. 


49  CFR  173.B8(e)(2)00. 

17S.92(a)(i),  173.92(b). 
49  CFR  17a3«7(a)..- 


Eurolainer,  Paris,  Fraixse . 


HamHon  Standard,  Div.  of  United 
Technologies,  WMsor  lu>clcs, 
CT. 

U.&  Department  of  Energy,  Wash- 
ington, DC 


Morion  TMokoL   Inc..  Aerospace 
Group,  Brigham  CHy,  UT. 


49  CFR  173.3i7(a) — 

49  CFR  173.3«7(a) 

49  CFR  173.3t7(a) 

49  CFR  173.3»7(a) 

49  CFR  173.317(a) -.. 

49  CFR  173.317(a) _ 

49  CFR  173.387(a) 

49  CFR  173.3J7(a) 

49  CFR  173.387(a) 

49  CFR  173.387(a) 

49  cm  177.aB4(i)(2K0 

49  CFR  177.884(i)(2)(i)  - -.. 

49  CFR  177.ae4(i)(2)0) 

49  CFR  177.a04(i)(2)(i) 


49    CFR    179.277(a)(9),    178.340, 

178.343. 
49  CFR  173.315,  178.245 


49  CFR  173.276 - - 


49  CFR  173J76, 


ii76 


49  CFR  173.92.. 


To  become  a  party  to  exemption  9785.  (Modes  1,  2,  and 

3.) 
To  authorize  replacement  of  bottoms,  rebuikSng,  retesting 

and  certification  of  48,  4BA,  and  4eW240  and  4E 

cylinders.  (Mode  1.) 
To  authoriia  shipment  of  azinphos  methyl  mixtures,  solid, 

classed  as  Poison  8  contairted  in  DOT  specification  128 

fiberboard  boxes  without  being  contairted  in  PVA  padt- 

ets.  (Modes  1,  2.) 
To  auttwrize  shipmertt  of  monochloroacetone,  stabHized 

classed  as  an  irritating  material,  in  a  DOT  Specification 

51  portable  tank.  (Modes  1,  3.) 
To  authorize  shipmerit  of  monochioroacetone.  stat>lized 

classed  as  an  irritating  material,  in  a  DOT  Specification 

51  portable  tank.  (Modes  1,  3.) 
To  become  a  party  to  exemption  9902.  (Mode  1.) 
To  become  a  party  to  exemption  9916.  (Modes  1,  2,  and 

3.) 
To  becorrw  a  party  to  exemption  9916.  (Modes  1,  2,  and 

3.) 
To  authorize  comt)ustit>le  liquids  as  additiofwl  materials 

and  cargo  vessel  as  an  additional  mode  of  transports- 

tioa  (Modes  1, 2.  and  3.) 

To  authorize  shipmertt  of  depleted  aranium  hexafluoride, 
k>w  specific  activity,  classed  as  radnactive  materials,  in 
a  DOT  authorized  packaging.  Modal  4BG,  filled  to  62% 
of  Its  certHied  vokjmetric  capacity.  (Modes  1, 2.) 

To  become  a  party  to  exemption  9^4.  (Modes  1,  4.) 

To  auttwrize  additional  packaging  for  shipment  of  Rocket 

motors,  Oass  8  expkisive.  (Mode  1.) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  99M6  (Modes  1,  2,  and 

3.) 
To  t>ecome  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  9946.  (Modes '1,  2,  and 

3.) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  become  a  party  to  exemption  9946.  (Modes  1,  2,  and 

3.) 
To  t>ecome  a  party  to  exemption  9958.  (Mode  1.) 

To  become  a  party  to  exemption  9958.  (Mode  1.) 

To  become  a  party  to  exemption  9958.  (Mode  1.) 

To  l>ecome  a  party  to  exemption  9958.  (Mode  1.) 

To  become  a  party  to  exemption  9956.  (Mode  1.) 

To  become  a  party  to  exemption  10032.  (Modes  1,  2,  and 
3.) 

To  renew  party  status  originally  issued  on  emergency  basis 
to  authorize  shipment  of  hydrazina,  anhydrous,  classed 
as  a  flammable  Kqud  in  specirfly  designed  modular 
propulsion  system.  (Modes  1, 4.) 

To  rertew  exemption  originally  issued  on  an  emergerKy 
tMSis  to  auttwrize  afiipment  of  hydrazine,  anhydrous, 
dass  as  a  flammable  Kquid  in  spedalty  designed  modu- 
lar propulskxt  system.  (Modes  1, 4.) 
.  To  auttiorize  transport  of  rocket  motors  via  highway.  (Mode 
1.) 
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New  Exemptions 


Applk»tion 
No. 


9788-N 


9873-N 


9970-N 

DOT-E  9970 

9972-N 

DOT-E  9972 

9974-N 

DOT-E  9974 

9990-N 

DOT-E  9990 

9995-N 

DOT-E9995 

10001-N 

DOT-E  10001 

10022-N 

DOT-E  10022 

10027-N 

10028-N 
10031-N 

10032-N 

10038-N 

10040-N 

10041-N 
10045-N 

10046-N 

10069-N 
10084-N 

10057 -N 


Exemption  No. 


DOT-E  9788 
DOT-E  9873 


DOT-E  10027 

DOT-E  10028 
DOT-E  10031 

DOT-E  10032 

DOT-E  10038 

DOT-E  10040 

DOT-E  10041 
DOT-E  10045 

DOT-E  10046 

DOT-E  10069 
DOT-E  10084 

DOT-E  10097 


Applicant 


Certified  Cylinder,  Inc.,  CrossviHe, 
TN. 

Hercules,  Inc.,  Wilmington,  DE 


Hercules  Inc.,  Wilmington,  DE 

The  lubrizd  Corp.,  Wickllffe,  OH 

S.S.I.  Group,  Limited,  Fairdale.  KY... 

Hor>eywell  Inc.,  Brooklyn  Partt.  NY... 


Copps  Industries,  Inc.,  Meoomonee 
Falls,  Wl. 


Union  Carbide  Corp.,  Danbury,  CT... 


Union  Cart)k1e  Corp.,  Unde  Division 
Danbury,  CT. 


Japan  Oxygen,  Inc.,  Long  Beach, 
CA. 


E.I.  Du  Pont  De  Nemours  8  Co., 

Inc.,  Wilmington,  DE. 
Universal  Cryogenica  Corp.,  AKxir- 

tis,  PA. 

Art>el-Fauvet-Rail,    Douai,    Cedex, 
France. 

General   American  Transportation 
Corp.,  Chk»go,  IL 


Atias  Powder  Co.,  Dallas,  TX.. 


Lofland    Company    of    Arkansas, 
Little  Rock.  AR. 

Federal  Express  Corp.,  Memphis, 
TN. 


Eveready  Battery  Co..  Inc.,  Cleve- 
land, OH. 


Martin  Electronics,  Inc.,  Perry,  PL. 


Composite       Engineerirtg       Co., 
Corona,  CA. 


Hercules  Inc.,  Magna,  UT.. 


Regulation(s)  affected 


49  CFR  173.34.. 


49  CFR  173.184,  176.3 

49       CFR       172.101,       172.300, 

175.65(e). 
49  CFR  173.225 

49  CFR  172.504,  173.178 

49  CFR  173.113 

49  CFR  173.249,  175.3 

49  CFR  173.316.  173.320 

49  CFR  173.119,  173.245. 
173.246,  173S47,  173.251, 
173.264.  173.273,  173.302, 
173.304.  173.329,  173.34, 
173.346. 

49  CFR  1 73.31 8....„ 

49  CFR  173.255(a)(4) 

49  CFR  172.203,  173.318, 
173.320,  176.30.  176.76(h), 
178.338. 

49  CFR  173.315,  178.245 

49  CFR  173.31(a)(5),  173.31(a)(6), 
173.31(a)(7),  Part  179. 

49  CFR  173.133 

49  CFR  173.245(aM31) 

49  CFR  173.447(a),  177.842(a), 
177.842(b). 

49  CFR  Parts  100-177  _ 

49  CFR  172.101.  173.88,  173.91 


49  CFR  Part  173  Subparts  D,  F 
and  H  as  appNcat>le. 


49  CFR  173.88(e)(2)(il), 

173.92(a)(1),  173.92(b). 


Nature  Of  exemption  thereof 


To  authorize  replacement  of  bottoms.  rabuMing,  rstssUng 
and  cartiflcaBun  of  4B,  4BA  and  48W240  propane  cytirv 
ders.  (Model.) 

To  authorize  shipment  of  nHrooeMose  with  not  lass  than 
25%  water  by  weight  daasad  aa  a  flammable  sold  in  a 
nonOOT  oombinatton  package  conaiaCng  of  a  plasic 
sack  sealed  by  a  tightening  band  around  the  neck  m  a 
non-DOT  apedficatton  fibertioard  box  aaaled  by  gkie  «id 
taping.  (Modaa  1. 2, 3.  and  4.) 

To  authorize  shipment  RDX  wet  wHh  ethyl  acetate  in 
ptHyethyleiie  bags  overpacked  in  flber  dnima.  (Mode  1.) 

To  authorize  shipment  of  Phoaphonjs  penlasulfide  in  norv 
DOT  spedficatton  railroad  tank  car  tw*8.  (Mode  2.) 

To  authorize  shipment  of  packagea  of  a  flammable  aolid  m 
a  privately  owned  vehKle  without  a  Tlammable  SoKd 
W"  placard  on  the  vehicle.  (Mode  1.) 

To  authorize  transport  of  Detonating  Fuzes,  Class  C  expto- 
sives,  in  a  packaging  not  authorized  in  48  CFR.  (Mode 
1.) 

To  authorize  tiansport  of  aliafine  corrosive  iqwds  in  one 
quart  capacity  metal  can,  packed  m  non-CX3T  spedfica- 
tton removable  head  polyethylene  pal.  (Modea  1,  2.  3, 
wtd4.) 

To  auttwrize  transport  of  argon  containing  up  to  10% 
oxygen  as  a  refrigerated  iquid,  in  DOT  Specification  4L 
cyfinders.  (Mode  1.) 

To  authorize  use  of  a  non-DOT  Spedficatton  lul  remov- 
aMa  head,  steel  saivaga  cytindar  of  approwmalely  56 
gaNon  capacity  for  overpadong  damaged  or  leaking 
packages  of  preaaurized  and  norvpraasurized  hazardoua 
materials.  (Mode  1.) 

To  authorize  ahipment  of  HeHum.  lefiigeialed  IquM, 
classed  aa  Nonflammable  gaa,  In  a  non-DOT  Spedfica- 
tton oontainar,  aimiar  to  a  DOT  Spedficatton  MC-338 
cargo  tank.  (Modea  1, 3.) 

To  authorize  ahipment  of  Dimethyl  auHala  in  DOT  Spedfi- 
catton 112A400W  tank  car  tanka.  (Mode  2.) 

To  auttKirize  manufadura,  marking  and  sale  of  non-DOT 
spedficatton.  insuMed  portable  tanks  tor  transportation 
of  iquefled  haNutn.  (Modes  1, 3.) 

To  authorize  shipment  in  Iktuefied  flammable  and  nonflam- 
mable gaaea  in  non-DOT  spedficatton  IMO  Type  5  steal 
portable  tanks.  (Modea  1.  ^  and  3.) 

To  authorize  the  ttanaport  of  DOT  specification  tank  cars 
containing  a  rssMue  of  a  hazardoua  malarial  without  a 
coupler  vertical  restraint  sysism,  whle  enroule  to  a 
scrap  yard  for  dtomantfing.  (Mode  2.) 

To  authorize  shipment  of  a  malarial  ciasssd  as  a  flamma- 
ble NquM,  containing  10.2  percent  nifroglyoerin  m  a  DOT 
specification  21P  fiber  dmm  with  a  25  w  2SL  Nnsr  not 
OKoeedbig  30  gaUons  capacity.  (Modaa  1. 3.) 

To  auttwrize  transport  of  alkaine  oonoeive  fiqdds  in  DOT 
Spedficatton  MC-306  cargo  tanka  constructed  of  mM 
steel  in  lieu  of  stainleaa  slaeL  (Mode  1.) 

To  authorize  shipment  of  non-flssfle  radioacttve  mataiais 


exceeds  50  and/or  saparatton  dWances  cannot  be 
maintained  (Mode  1.) 

To  auttxxize  shipment  of  specified  type  of  Rthium  cell 
excepted  from  the  requirements  of  ttw  Department's 
Hazardous  Materials  Regulations.  (Modes  1,  2, 3.  4.  and 
5.) 

To  authorize  shipment  of  special  firewortis,  dasaed  as  a 
Class  B  explosivas,  aa  a  Clasa  C  ao^toaive  when 
shipped  separately  from  ttte  inittating  device.  (Mode  1.) 

To  authorize  manutacbjre,  martong  and  aala  of  nor>-DOT 
specification  cargo  tanks  manufactured  from  fiberglass 
rsinforoed  plastic  similar  to  ttw  DOT  Spedficabona 
MC312  and  307  cargo  tanks  for  transportation  of  thoee 
materials  authorized  for  transport  in  DOT  Spec  MC312 
and  307  cargo  tanks.  (Mode  1.) 

To  authorize  transport  of  rocket  motors  in  a  propulsive 
state  and  with  igriitars  installed  in  packagings  not  autttor- 
izee  in  49  CFR  173.92.  (Mode  1.) 
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New  Exemptiows— Continued 


Na 

EMinplion  No. 

Applicant 

Regutatl0n(s)  affected 

Nature  of  exemption  tfiereof 

9236-N 

DUT-E  10099 
001-610104 

Padflc  Rim  Packaging  Corp..  Rich- 
mond,  CA. 

west  TOfKsnire,  engtana. 

49  CFR  178.1 16-B 

To  autfiofize  manufacture,  marking  and  sale  of  non-DOT 
specification  steel  dnjms  ol  24-gatjge  thickness  and  six- 
gallon  capacity,  to  be  used  in  place  of  24  gauge,  five- 
gallon  capacity,  DOT  Specification  17E  steel  drums,  for 
transpoitatio-^  of  various  hazardous  matefials.  (Modes  1, 
2.  and  3.) 

To  authorize  manufacture,  marking  and  sale  of  flexible, 
intermediate  bulk  containers  constructed  of  woven  poly- 
propylene and  lined  with  polyethytetie,  hawing  a  capacity 
of  approximately  2200  pounds  eacfx  for  shipment  of  an 
oxidizer.  (Modes  1  2,  and  3.) 

t0104-N 

49CFR  173.18 

0 

Emergency  Exemptions 


No. 


Exampfion  No. 


Applicant 


Regu<afon(s)  affected 


Nature  of  exemption  ttiereof 


EE3095-X 

EE3109-X 

EE5206-X 
EE5948-X 
EE  661 4-X 

EE6614-X 

EE  6614-X 

EE  6752-X 

EE  7052-X 
EE  7052-X 
EE7769-X 

EE  7891 -X 

EE  7891 -X 

EE7943-X 
EE844S-X 

EE  8723-X 


DOT-E  3095 

OOT-C3109 

DOT-E  5206 
DOT-E  5948 
DOT-E  6614 

DOT-E  6614 

1 

DOT-E  6614 
DOT-E  6752 

DOT-E  7052 
DOT-e7052 
DOT-E  7789 

DOT-E  7891 

DOT-E  7891 

DOT-E  7943 
DOT-€8445 

DOT-E  8723 


Dowell  SchlufTiberger,  inc.,  Tulsa. 
OK. 


General    Dynamics    Corp.,    East 
Camden,  AR. 

Nelson  Brothers.  Inc.,  Parish,  AL.... 


U.S.  Department  of  Energy,  Wash- 
ington, DC. 
Haaa  Ctwmicala.  Inc.,  Saugus,  CA . 


Cleararater  Chemical  Corp..  Clear- 
water, FL 

Steelcrate  Co..  Novi,  Ml 


3M  Transportation  Co..  St  Paul, 
MN. 


Pointer,  IrK..  Tempo,  AZ . 


Pointer,  Inc.  Tempe.  AZ . 


Brunswick      Corporation/Defense 
Oivisioa  Lincoln,  NE. 


Spectnjm  Chemical  Manufacturing 
Corp.,  Gardens,  CA. 


Spectrum  Chemical  Manufacturing 
Corp.,  Gardena.  CA. 


Chem  Lab  Products,  ktc,  Ontario, 
CA. 


Urfiversity   of   Minnesota,    Minne- 
apolis. MN. 


Winchester  Building,  Supply  Co.. 
Inc.,  Winchester,  VA. 


49  CPR  173.119(a),  173.245(a), 
173.248(3),  173.263(a), 

173.264,  173.283,  173.289, 
178J42-5. 178.343-^. 

49  CFR  173.301(e),  173.302(a)(1), 
175.3. 

49  CFR  173.114a 


49     CFR     173.247(b),     173.416, 
173.487. 


49  CFR 

173.277(a)(6). 

49  CFR 

173.277(8X8). 

49  CFR 

173.277(a)(6). 

49  CFH 

173.304(a)p). 


173  263(a)(2e), 

173.263(a)(28), 

173.263(a)(28), 

173.301(d)(3), 


49  CFR  172 


fOI,  172.400,  175.3 


49  CFR  172.101,  172.400,  175.3.. 


49  CFR  173.302(a)(1),  175.3. 


48  CFR  17t.400,  172.402(a)(2), 
172.402(a)p),  172.504  Tat>le  1, 
172.504(a),  173.126,  173.138, 
173.237,  173.246,  173.25(a), 
175.3. 

49  CFR  172.400,  172.402(a)(2), 
172.402(a)p),  172.504  Table  1, 
172.504(a),  173.126,  173.138. 
173.237,  173.246,  173.25(a), 
175.3. 

49  CFR  173.263(a)(15), 

173.272(C).  173.272(0(12), 

173.277(a)(1). 

49  CFR  Part  173,  Subparts  D,  E, 
F.  H. 


49  CFR  172.101,  173.ll4a(h)(3), 
176.415,  176.83. 


To  authorize  use  of  a  non-DOT  specification  cargo  tank, 
for  shipment  of  certain  hazardous  materials  (Modes  1 , 
3.) 

To  authorize  use  of  non-DOT  specification  pressure  ves- 
sels, for  shipment  of  a  nonflammable,  nonliquefied  com- 
pressed gas.  (Modes  1,  2.  3,  4,  and  5.) 

To  authorize  privately  operated  bulk  Itopper-type  units,  for 
transportation  of  blasting  agents.  (Mode  1 .) 

To  authorize  shipment  of  radioactive  waste  materials  in 
ATMX  500  or  600  rail  cars.  (Mode  2) 

To  authorize  use  of  non-OOT  specification  polyethylene 
bottles,  packed  inside  a  high  density  polyethylene  box, 
for  transportation  of  certain  corrosive  liquids.  (Mode  1 ) 

To  authorize  use  of  non-DOT  specification  polyethylene 
bottles,  pecked  ir^side  a  highly  density  potyelhylene  box, 
for  transportation  of  certain  corrosive  liqtjids.  (Mode  1 .) 

To  authorize  use  of  nort-OOT  specification  polyethylene 
bottles,  packed  insida  a  txgh  density  polyethylene  box, 
for  transportation  of  certain  corrosive  liquids.  (Mode  1 .) 

To  authorize  use  of  DOT  Specifictfion  3A,  3AA,  3AX, 
3AAX  or  3T  cylinders  to  form  part  of  a  tube  trailer  or 
tube  bank,  for  transportation  of  a  Ikjuefied  flammable 
compressed  gas.  (Modes  1, 2,  and  3.) 

To  authorize  shipment  of  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  solid.  (Modes  1, 
2,  3,  and  4.) 

To  auttxxize  shipment  o<  batteries  containing  lithium  and 
other  materials,  classed  as  flammable  solk).  (Modes  1, 
2,  3,  and  4.) 

To  authorize  manufacture,  meriting  and  sale  of  non-DOT 
Specification  fiber  reinforced  ptaslio  tuH  composite  cylin- 
der, for  transportation  of  certain  nonflammable  com- 
pressed gas.  (Modes  1,  2,  3,  4,  and  5.) 

To  auttxxize  transport  o4  packages  baahng  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehicles  which  are  not 
placarded  FLAMMABLE  SOLID  W.  (Modes  1,  2,  and  4.) 


To  authorize  transport  of  packages  bearing  the  DANGER- 
OUS WHEN  WET  label,  in  motor  vehicles  which  are  not 
placarded  FLAMMABLE  SOLID  W.  (Modes  1,  2,  and  4) 


To  authorize  shipment  of  corosive  iquids  in  one  or  two 
one-gallon  polyethylene  coniainars  packed  in  fiber- 
board  boxes,  complying  with  DCfT  Specification  12B 
except  for  handholes  in  top  flaps.  (Mode  1 .) 

To  auttiorize  shipment  of  various  hazardous  substances 
and  wastes  packed  in  inskle  plastic,  glass,  earttienware 
or  metal  containers,  overpacked  in  a  DOT  SpectfKation 
remov^^  head  steel,  fiber  or  pol|re1hy<ene  drum,  only 
for  the  purposes  of  disposal,  repadtaging  or  reprocess- 
ing. (Mode  1.) 

To  authorize  trartsport  of  lithium  batteries  containing  par- 
allel branches  of  series  connected  cells  without  diodes. 
(Modes  1,  3.) 
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EMERGEt^CY  Exemptions— Continued 


Applteation 
No. 

Exemption  No. 

Applicant 

Regulation(s)  affected 

Nstura  of  tt(6fnption  thoreof 

EE8885-X 

DOT-E  8885 
DOT-E  9271 

Copps    hKJustries,    IrK.,    luleno- 
monee  FaHs,  Wl. 

CSX  Transportation,  Inc.,  Jackson- 
ville, FL. 

49  CFR  173.245,  173.249, 175.3 

49  CFR  174.90 

To  MMhorize  sfvpment  of  certain  alkalne  oonoaiw  Iquida, 
aoA.  in  an  unlned  Hn  can,  owarpadwd  in  a  non4X}T 

specification  remowane  fieaa  moldeu  pol)faViylane  pal 

EE  9271 -X 

hazardous  resin  mbt  (Modae  1.  ^  3.  and  4.) 

2) 
To  authorize  shipmani  of  sodbm  cMorMe  solutions  in 
water,  in  DOT  SpecWcallon  MC-306  wid  MC-307  cwgo 
tanks.  (Mode  1.) 

awiwds  tie  weight  prescibad  In  tlw  Dapartmenfa 
Hazardous  Matsriale  Regulattona.  (Modes  1.  3.  and  4.) 

(Modal.) 
To  aiMhorize  a  onetime  shipment  of  a  tank  cv  whkdt 

contains  a  residue  of  chtortne  with  a  defective  iquid 

vahra  equipped  wUh  a  chtorine  "C"  Ml  (Mode  2.) 
To  authorize  transport  of  talrazola-l-aoelic  acU  in  fiber 

dnims.  (Modes  1, 4.) 

EE  933 1-X 

DOT-E  9331 

DOT-E  9929 

DOT-E  10081 
DOT-E  10105 

DOT-E  10106 
DOT-E  10126 

DOT-E  10127 

DOT-E  10127 
DOT-E  10128 

DOT-E  10137 

DOT-E  10144 

Rto  Linda  Chemreal  Co.,  Sacra- 
mento.CA. 

Morton  Thiokol,  Inc.,  Elkton  Divi- 
sion, Elkton,  MD. 

Morton  Thtokol,  Inc.,  Aerospace 
Group,  Brigham  City,  UT. 

Occidental  Chemical  Corp..  Pasa- 
dena, TX. 

Dynamit  Nobel  Special  Chemistry. 

Troisforf ,  West  Qennany. 
MoK    Energy    Limited,    Bumaby, 

B.C.,  Canada. 

Morton   Thiokol,    Inc.,   HuntaviHe, 
AL. 

Space  Senrices,  Inc.,  Houston,  TX .. 
LCP  Chemicals  &  Plastics,  Inc., 
Edison.  NJ. 

Beverage  Sen/k»  A  Equipment 
Inc..  Orlando,  Fl. 

Atlas  Powder  Co.,  Dallas,  TX. 

49  CFR  173.263(aH10) 

EEQ^29-X 

49  CFR  172.101.  173.92 

EE  10081-X 

49  CFR  173.92 

EE  10105-N 

49  CFR  173.29(c)(2) 

EE  10106-N 
EE  10126-N 

49  CFR  171.12.  172.101.  172.102. 

175.3. 
49  CFR  172  101    172  420 

EE  10127-N 

49  CFR  173.92 

aNel  branches  of  series  connected  celle  without  diodes. 

(Model.) 
To  authorize  transport  of  a  rocket  motor  with  igniler 

installed  and  in  a  packaging  not  authorized  by  48  CFR. 

(Model.) 
To  become  a  party  to  e»emplion  10127.  (Mode  1.) 
To  authorize  a  one-time  shipment  of  chtorine  in  a  OUT 

Speciftealton  10SA500W  tank  carlank  with  a  defectwa 

applied  on  the  safety  rslief  valva.  (Mode  2.) 
To  MthonzB  thipfiMnt  of  Mrtwn  dtorads,  rafngorstod 
Kqud.  classed  as  a  nonflammable  gas.  in  MC-330 
cargo  tanks  atioard  a  cargo  weeset  not  presentty  pre- 
scribed in  ttw  reguWIons.  (Mode  3.) 

CFR.  (Mode  1.) 

EE  10127-P 
EE  10128-N 

EE  10137-N 

EE  10144-N 

49  CFR  173.92 

49  CFR  173J1(B),  179.102-2._ 

49  CFR  176.76(b).. - 

49  CFR  173.62. 173.86 

Withdrawal  Exemptions 


No. 

Applk»nt 

Regulation(s)  affected 

Nature  of  exemption  thereof 

4575-X 

EM  Science.  Cincinnati.  OH 

48  CFR  173.314(c).  173.315(a) ...» 

49  CFR    173.154.    173.217.    173.245b. 
173.365.  178.19. 

49  CFR  178.19,  Part  173,  Subparts  D,  F .. 
49  CFR  173.93(a) „. 

49      CFR      172.101,      173.114a(h)(3), 
176.415,  176.83. 

49  CFR  173.302(C)(2),  173.302(c)(3), 
173.302(C)(4),  173.34(0),  Part  107.  Ap- 
pendix B. 

49  CFR  173.302(c)(2).  173.302(C)(3). 
173.302(c)(4).  173.34(e),  Part  107,  Ap- 
pendix B. 

49  O-H  173.302(C)(2),  173.302(c)(3), 
173.302(c)(4),  173.34(e),  Part  107.  Ap- 
pendix B. 

49  CFR  173.118a,  173.119.  173.125, 
176.340.  178.19.  178.253,  P*t  173, 
Subpart  F 

49  CFR  173.119,  176.340,  178.19, 
178.253,  Part  173,  .Subpart  F. 

49  CFR  173.30,  176.11,  176.83 

To  authorize  uae  of  UUI  specification  106AS00X  and 
110A500W  muitiunil  tank  car  twta;  DOT  specilicalton 
105A300W.  112A340W.  114A340W  tank  c»  tanks  and  the 
propoeed  AAR  120A300W.  112A340W  tank  CVS.  for  trwmpnr- 
tation  of  certain  Nquelied  compressed  gases,  (kilodes  1,  2, 
and  3.) 

To  become  a  party  to  exemption  7768  (Modes  1,  2,  and  3.) 

To  become  a  party  to  exemplton  7803  (Modes  1.  2,  end  3.) 

metal  canntsiars  overpacked  in  DOT  specification  12H  65 

fibertMard  boxes.  (Modes  1, 3.) 
To  authorize  use  of  non-DOT  spectficatton  motor  vehicles  and 

portable  tanks,  for  buk  shipment  of  certain  blasting  agents. 

(Modes  1,3.) 
To  become  s  paily  to  exemplton  8944  (Modes  1,  3.) 

To  t>ecome  a  party  to  exemption  8944  (Modes  1,  3.) 

To  become  a  party  to  exemption  8944  (Modes  1,  3.) 

7768-P 

Hewlett-Packard  Co..  Loveland,  CO 

7803-P _.. 

B363-X  

Hewlett-Packard  Co..  Loveland.  CO 

X-Pto,  Inc..  Plattsburgh,  NY 

8723-X 

Atlas  Powder  Co..  Dallas.  TX 

8944-P  

8944-P 

Linde  Gases  of  the  West,  Oakland.  CA 

Linde  Gases  of  New  England,  Inc.,  West 
Hartford,  CT. 

Unde  Gases  of  Florida,  Inc.,  Tampa,  FL... 
Hewlett-Packard  Co..  Loveland,  CO 

Tri-River  Chenwcal  Co.,  Inc..  Pasco,  WA ... 

Lexzau,    Schaibau   &   Co.,    Hamburg, 

West  (Sermany. 
3M  Co.,  St  Paul.  MN „ 

8944-P 

9052-P 

9690-P  

To  become  a  party  to  exemption  9690  (Modes  1,  2.) 

9785-P 

9785-P 

49  CFR  173.30,  176.11,  176.83 

To  become  a  party  to  exemptton  9785  (Modes  1,  2.  and  3.) 
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Withdrawal  Exemptions— Continued 


Application 
No. 

Applicant 

RegijlalH}n(s)  affected 

Nature  of  exemption  thereof 

OttfO-X 

49  CFR  lt3.314 

To  auttxyiza  shipments  of  liquefied  petroleum  gas  in  DOT 

9^^h9~A  .......M^ 

CA. 

sfMdfication  105S300W  lank  cars  wtticti  are  equipped  with 
thermal  protection  systems  that  have  not  yet  been  tested. 
(Mode  2.) 

Denials 

1479-X— Request  by  Allied-Signal  Inc. 

Morristown,  N]  to  authorize  use  of 

■ 

vacuum  insulated,  liquid  nitrogen  cooled. 

non-DOT  specification  cargo  tank  motor 

vehicle,  for  transportation  of 

nonflanunable  compressed  gases  denied 

February  3.  IflRfl. 

7476-X— Request  by  Thompson  Tank  & 

Manufacturing  Company,  Inc.,  Long 

Beach.  CA  to  autboriie  manufacture. 

marking  and  sale  of  non-DOT 

spedficatioa  cargo  tanks  designed  and 

constructed  in  full  compliance  with  DOT 

Specification  MC-307  or  MC-312  with 

certain  exceptions,  for  transportation  of 

^ 

flanunabie,  corrosive  and  poisonous 

waste  materials  denied  February  28, 

196i». 

9212-P— Request  by  bland  Gases  Limited, 

Christiansted  St  Croix  VS..  VI  to 

authorize  manufacture,  marking  and  sale 

ofnon-DOl  specification  vacuum 

insulated  portable  tanks,  for  shipment  of 

carbon  dioxide,  refrigerated  liquid 

denied  February  28. 1989. 

9e60-N— Request  by  Aero  Enterprises 

International,  Corpus  Christi,  TX  to 

authorize  shipment  of  Battery,  wet.  filled 

with  acid,  in  a  non-DOT  SpeciHcation 

packaging  identified  as  Start  Cart,  which 

is  used  for  starting  helicopters  or  for 

supplying  power  to  helicopters  denied 

February  28, 1960. 

10095-N— Request  by  Moli  Energy  Limited, 

'                      i 

■» 

transport  of  rechargeable  lithium 

, 

batteries  on  passenger-carrying  aircraft 

denied  January  23, 1989. 

Issued  in  Washington.  DC.  on  June  14, 1989. 

- 

}.  Suunne  Hadgepeth, 

Chief,  Exemptions  Branch,  Office  of 

Hazardous  Materials  Transportation. 

[VR  Doc.  89-17618  Filed  7-28-89;  8:45  am] 

MUJMGCOOf 

:4t10-S0-M 

b 

• 

31639 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  54,  No.  145 

Monday,  July  31,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notees  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C.   552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

July  28, 1989. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  on  Wednesday, 
August  2. 1989.  which  is  scheduled  to 
commence  at  2:00  p.m.,  in  room  856,  at 
1919  M  Street,  NW. 

Agenda,  Item  No,  and  Subjects 

General — 1 — Title:  Amendment  of  Parts  2 
and  15  of  the  Rules  with  regard  to  the 
operation  of  spread  spectrum  systems. 
Summary:  The  Commission  will  consider  a 
Notice  of  Proposed  Rule  Making 
concerning  the  operations  of  Part  15  spread 
spectrum  systems  in  the  902-928  MHz, 
2400-2483.5  MHz  and  5725-5850  MHz 
bands. 

General — 2 — Title:  Further  Studies  on  the 
Availability  of  Spectrum  Advanced 
Television.  Summary:  The  Commission  will 
consider  an  interim  report  describing 
further  studies  conducted  by  the  Office  of 
Engineering  and  Technology  on  the 
availability  of  spectrum  for  advanced 
television. 

Private  Radio— 1 — Title:  Frequency 
Coordination  in  the  Private  Radio  Land 
Mobile  Radio  Services.  Summary:  The 
Commission  will  consider  a  Notice  of 
Proposed  Rule  Making  dealing  with 
frequency  coordination  in  the  private  land 
mobile  radio  services. 

Mass  Media — ^1 — Title:  Advanced  Television 
Systems  and  Their  Impact  on  the  Existing 
Television  Broadcast  Service;  Review  of 
Technical  and  Operational  Requirements 
of  Part  73-E;  Reevaluation  of  the  UHF 
Television  Channel  and  Distance 
Separation  Requirements  of  Part  73  of  the 
Commission's  Rules.  Subject  The 
Commission  will  consider  a  Policy 
Statement  and  Second  Further  Notice  of 
Inquiry  concerning  the  policy,  economic, 
legal  and  technical  issues  related  to  the 


introduction  of  advanced  television 
technologies. 

Mass  Media — 2 — Title:  Amendment  of 
!  73.3555  of  the  Commission's  Broadcast 
Multiple  Ovmership  Rules.  Summary:  The 
Commission  will  consider  petitions  for 
reconsideration  of  the  Second  Report  and 
Order  in  MM  Docket  No.  87-7. 

Mass  Media — 3 — Title:  Applications  in  the 
Direct  Broadcast  Satellite  (DBS]  service  for 
construction  permits  for  new  systems  and 
for  modification  of  construction  permits  for 
authorized  systems,  filed  by  the  fifth  round 
of  DBS  applicants,  and  petitions  to  deny 
certain  of  those  applications.  Summary:  In 
connection  with  considering  these 
applications,  the  Commission  will  consider 
its  DBS  orbital  allocation's  policy  and  the 
merits  of  the  petitions  to  deny. 

Mass  Media — 4 — Title:  Notice  of  Proposed 
Rulemaking  concerning  Potential  Uses  of 
certain  Orbital  Allocations  by  Operators  in 
the  Direct  Broadcast  Satellite  (DBS] 
service.  Summary:  The  Commission  will 
consider  adopting  the  subject  Notice  of 
Proposed  Rulemaking. 

This  Meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  be  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from    ■ 
Sarah  LawTence,  Office  of  Public 
Affairs,  telephone  number  (202)  632- 
5050. 

Issued:  July  28. 1989. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  89-17891  Filed  7-27-69;  10:52  am] 

BILUNG  CODE  S712-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9;06  a.m.  on  Tuesday,  July  25, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  Matters 
relating  to  the  possible  failure  of  certain 
insured  banks;  (2)  matters  concerning 
the  Corporation's  corporate  activities; 
and  (3)  matters  relating  to  an  assistance 
agreement  pursuant  to  section  13(c)  of 
the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.  C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Clarke  (Comptroller 
of  the  Currency),  conctirred  in  by 
Chairman  L.  William  Seidman,  diat 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4], 
(c)(8),  (c)(9)(A){ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  {5 
U.S.C.  552b(c)(2),  (c)(4),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Washington,  DC. 

Dated:  July  26, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  89-17888  Filed  7-27-89;  9:56  am) 

BILLING  CODE  6714-01-M 
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Corrections 


Federal  Register 

Vol.  54.  No.  145 

Monday,  July  31,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  arxJ  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
ttte  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtiere  in  the 
issue. 


DEPARTMENT  OF  COMMERCE 

Intematiofuil  Trade  Administration 
[C-223-401] 

Portland  Hydraulic  Cament  From 
Coata  Rica;  Hnal  Results  of 
Countervailing  Duty  Administrative 
Review,  Determination  To  Cancel 
Suspension  Agreement,  and 
Reaumption  of  Investigation 

Correction 

In  the  issue  of  Thursday,  July  20, 1989, 
on  page  30503-30505,in  the  first  colunm. 


in  the  correction  to  notice  document  89- 
16133,  the  headings  are  corrected  to  read 
as  set  forth  above. 

On  the  same  page,  in  the  same 
column,  in  the  first  paragraph  of  the 
correction,  in  the  second  line.  "29077" 
should  read  "29078". 

BILUNQ  CODC  1SC54)1-0 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  602 
[Docket  No.  81011-9132] 

Guidelines  for  Fishery  Management 
Plans  , 

Correction  ' 

In  rule  document  89-17017  beginning 
on  page  30826  in  the  issue  of  Monday. 
July  24, 1989,  make  the  following 
corrections: 


§602.11    [Corrected]       | 

1.  On  page  30835.  in  the  second 
column,  in  §  602.11{c){9)(ii).  in  the  first 
line,  the  date  should  read  "November  21, 
1989". 


§602.13    [Corrected] 

2.  On  page  30837,  in  the  third  column, 
in  §  602.13(d)(l)(v),  in  the  last  line, 
"this"  should  read  "the". 

3.  On  the  same  page,  in  the  same 
column,  in  §  602.13(d)(2),  in  the  fifth  line, 
"water"  should  read  "waters". 

§602.17    [Corrected] 

4.  On  page  30840,  in  the  third  column, 
in  §  602.17(b)(2)(v),  in  the  third  line, 
"efficient"  was  misspelled. 

5.  On  the  same  page,  in  the  same 
column,  in  §  602.17(c),  in  the  sixth  line, 
insert  "or"  after  "State.". 

BILUNG  CODE  1S0541-0 


Monday 
July  31,  1989 


Part  II 


The  President 


Executive  Order  12684--Conforming  the 
Central  Intelligence  Agency  and  Civil 
Service  Retirement  and  Disability 
Systems 
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Title  3— 

The  President 
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Presidential  Documents 


Executive  Order  12684  of  July  27,  1989 

Conforming  the  Central  Intelligence  Agency  and  Civil  Service 
Retirement  and  Disability  Systems 


By  virtue  of  the  authority  vested  in  me  as  President  by  the  Constitution  and 
laws  of  the  United  States  of  America,  including  section  292  of  the  Central 
Intelligence  Agency  Retirement  Act  of  1964  for  Certain  Employees,  as  amend- 
ed {50  U.S.C.  403  note)  (the  "Act"),  and  in  order  to  conform  the  Central 
Intelligence  Agency  Retirement  and  Disability  System  to  certain  amendments 
to  the  Civil  Service  Retirement  and  Disability  System,  it  is  hereby  ordered  as 
follows: 

Section  1.  The  Director  of  Central  Intelligence  shall  maintain  the  Central 
Intelligence  Agency  Retirement  and  Disability  System  in  accordance  with  the 
following  principles: 

(a)  In  computing  an  annuity  for  an  employee  whose  service  includes  service 
on  a  part-time  basis  performed  on  or  after  April  7,  1986.  such  service,  other 
than  service  subject  to  the  Federal  Employees  Retirement  System,  shall  be 
computed  as  follows: 

(1)  the  average  pay  of  the  employee,  to  the  extent  that  it  includes  pay  for 
service  performed  in  any  position  on  a  part-time  basis,  shall  be  determined  by 
using  the  annual  rate  of  basic  pay  that  would  be  payable  for  full-time  service 
in  the  position;  and 

(2)  the  benefit  so  computed  shall  then  be  multiplied  by  a  fraction  equal  to  the 
ratio  that  the  employee's  actual  service,  as  determined  by  prorating  an 
employee's  total  service  to  reflect  the  service  that  was  performed  on  a  part- 
time  basis,  bears  to  the  total  service  that  would  be  creditable  for  the  employee 
if  all  of  the  service  had  been  performed  on  a  full-time  basis. 

(b)  The  provision  of  section  221(b)(3)(C)  of  the  Act  regarding  the  termination 
of  annuity  to  surviving  spouses  due  to  remarriage  prior  to  age  60  shall 
hereafter  be  administered  by  the  Central  Intelligence  Agency  by  substituting 
age  55  in  lieu  of  age  60. 

(c)  The  provisions  of  section  221(g)(1)  of  the  Act  regarding  the  remarriage  of 
surviving  spouses  before,  on,  and  after  age  60  shall  hereafter  be  administered 
by  the  Central  Intelligence  Agency  by  substituting  age  55  in  Heu  of  age  60. 

Sec.  2.  Section  1(a)  of  this  order  shall  be  given  retroactive  effect  to  April  7, 
1986.  Section  1(b)  and  (c)  of  this  order  shall  be  effective  on  the  date  of 
signature. 


IFR  Doc  89-16003 
Filed  7-28-69;  10:53  am] 
Billing  code  319&-01-M 


THE  WHITE  HOUSE, 
July  27,  1989. 
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CFR  PARTS  AFFECTED  DURING  JULY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA).  which 
lists  parts  and  sections  affected  by  docunrtents  published  since 
the  revision  date  of  each  title. 

1CFR 

302 28964 

305 28964 

310 28964 


3  CFR 

Prodamstions: 

5995 28409 

5996 28993 

5997 28999.30633 

5998 29313 

5999 30873 

6000 31489 

6001 31491 

Executive  Orders: 
May  5. 1855 

(Revoked  in  part 

byPL0  6737) 30215 

August  30. 
.    1916  (Partial 

revocation) 31030 

1500  (Revoked  by 

PL0  6734) 30215 

10153  (Amended  by 

EO  12683) 31162 

11958  (Amended  by 

EO  12680) 28995 

•12163  (Amended  by 

EO  1 2680) 28995 

12171  (Amended  by 

EO  12681) 28997 

12680 28995 

12681 28997 

12682 29315 

12683 31162 

12684 31643 

Administrative  Orders: 
Presklential  Detemiinations: 
No.  89-15  Of 

June  19.  1989 31493 

No.  89-16  of 

June  22.  1989 28017 

No.  89-18  of 

July  20.  1989 31495 

No.  89-20  of 

July  20. 1989 31497 

No.  89-21  of 

July  20,  1989 31499 

5CFR 

1201 28632 

1 202 28657 

1203 28658 

1204 28658 

1205 28662 

1206 28664 

1209 28654 

PropOMd  Ruteft 

900 28426 

930 30898 


7  CFR 

2 

15 

...  28665 

30711,31163 
31163 

29 

27855 

33 

29317 

81 

31319 

301 

31005 

400 

401 

.28019.28411 
28795 

455 

30007 

905 

910 

916 

917 

921 

..28796. 
'.!!27856 

.29318.30711 
29701.  30535, 
31321 
.27856.30365 
29321.30365 
29319 

922 

29319 

923 

29319 

924 

29319 

928 

29318 

929 

29323 

946 

27862 

948 

29324 

955 

29325 

958 

29324 

981 

989 

...30713 

.31501.31502 
29326 

1040 

29327 

1139 

30881 

1260 

28019 

1421 

30714 

1446 

30366 

1822 

29329 

1823 

29329 

1910 

29329 

1941 

1942 

.28019.  29329 
29329 

1943 

1944 

.28019.  29329 
29329 

1945 

.29329.  30882 

1951 

1955 

...28019. 

28020.28411. 

29329 

29329 

1965 

29329 

1980 

PFOpos#d  RuIm: 

29 

51 

52 

.28021.  30882 

.27883.31530 
.30632,31338 
30750 

319 

29566 

401 

449 

....28019 

.  28428.  28820 
28429 

911 

29338 

917 

30392 

920 

31042 

926 

30393 

927 

29340 

947 

29341 

948 

30394 

967 

30754 

987 

29342 

989 

29343 

II 
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1036 30898 

1131 30903 

1446 30395 

1754 31344 

1762 27883 

1864 29569 

1 930 29901 

1944 29901 

1956 29569 

1965 29569 

8CFR 

100 29438 

103 29438,  29440,  29875 

210a 29875 

211 30368 

216 30368 

242 29438 

245 29440 

245a. 29434,29442 

264 29438 

299 29438.30369 

PropoMd  Rules: 

1 03..„ 29344 

242. 29050 

9CFR 

77 31 164 

92 29003 

94 31504 

PropOMd  RuteK 

54 29576 

75 28070 

10CFR 

2 27864.  29008 

7 28554 

26 29139 

39 30883 

51 27864 

60 27864 

ProposMl  Rules: 

2 28822 

30 30049 

40 30049 

50 30049.  30905 

60 30049 

70 30049 

72 30049 

150 30049 

764 „ 29732 

11CFR 

Proposed  Ruiss; 

100 31286 

9004 31286 

9034 31286 

12CFR 

226 28665 

528 30535 

531 30535 

615 31323 

701 31 165.  31 182 

741 31182 

Proposed  Rules: 

5 28072 

32 30054 

202 29734 

335 „ 30976 

523 30555 

545 30555 

561 27885 

563 27885 

700 31 198 


701 31198 

705 31198 

741 31198 

13CFR 

115 30823 

14CFR 

39 28022,  28023,  28025, 

28026, 28028, 28554, 
29008,  29009, 29529, 
29530,  29534,  29535, 
29537,  29538, 30007, 
30009,30718-30721. 
30885.30886,31008, 
11010,31323,31324, 
31 505-31. 507,  31509, 
31510 

71 28029,  29539,  29540, 

29817,29888-29891, 
30722,31326,31327 

91 28769,  29698,  29892 

97 28029,  30010.  31328 

107 28765 

108 28985 

Proposed  Rules: 

Ch.  1 28074 

1 28978 

j4  __ 29978 

39 29050^29656.29577. 

30059-30062, 29579, 
29580. 29582, 30755. 
30757, 30758, 30906, 
31045-31047,31049- 
31051,31531-31533, 
31535-31537,31539 

43 30866.  31540 

65 30866.  31540 

71 28074,  29057-29059 

29907, 30633, 30759- 
30762,31346,  31540 

73 30762 

75 29908,  29909 

91 28978 

1 08 28982 

121 28978 

125 28978 

129 28978 

135 28978 

145 30866 

380 31 052 

399 31 052 

1451 31540 

15CFR 

50 29010 

771 29011 

774 28665 

786 2901 1 

799 30011 

Proposed  Rules: 

8b 31002 

25 28430 

16CFR 

305 28031 

Proposed  Rules: 

307 31 541 

703 2991 0 

17CFR 

34. — 30684 

200„ 28796 

201 28797 

211 29333 

240 28799,30013 

241 28799 

270 31 329 


Proposed  Rules: 

230 30063,  30076 

240 30087 

250 29739 

259 29739 

18CFR 

37 30370 

19CFR 

10 28412 

101 31011 

134 29540 

141 28412 

177 31511 

178 28412 

20CFR 

218 30723 

655 28037 

Proposed  Rules: 

404 30907 

416 30907 

21CFR 

172 31332 

173 31012 

175 30731 

177 29018 

178 31013,31518 

310 28772,  28780.  31405 

520 29543,30205 

522 29543,  30205 

524 29543.  30205.  30542 

548 30205 

556 28051 

558 28051,  28154,  29335, 

29544 

573 2901 9 

862 30206 

1308 28414 

Proposed  Rules: 

10 28872 

184 31055 

310 28872 

314 28872,  31 405 

320 28823.  28872,  31405 

341 28442 

610 30093 

640 30093 

22CFR 

34 28415 

51 30373 

514 30033 

23CFR 

Proposed  Rules: 

625 2991 0,  30095 

645 2991 0 

658 29060 

24CFR 

201 31519 

203 „ 28053,31519 

234 31519 

235 30889 

570 31 294 

887 31 282 

26CFR 

1 28576 

602 28576 

Proposed  Rules: 

1 28075,  28683,  29061 

31545 


27CFR 

5 29701 

Proposed  Rules: 

9 29739,30398 

28CFR 

Proposed  Rul#s: 

73 _ 30910 

29CFR 

70 30503 

1910 28054,  28154.  29142. 

29*45,29546.30704. 
31408 

1915 29142 

1 91 7 ^ 291 42 

1918 29142 

1926 29546.30704 

2550 30520 

2610 27172,  28944,  29702 

2619 29703 

2622 27872 

2644 27872 

2670 29025 

2675 _.29025 

2676 29892 

Proposed  Rults: 

1602 30097 

1627 30097 

1910 , 30401,30557 

30CFR 

20 30512 

57 30508 

75 30513 

77 30513.  3051 5 

938 29704 

Proposed  Rules: 

75 30510 

715 28443 

761 30557 

914 30764 

916 29742 

920 30098 

936 29583 

31CFR 

103 28416,30542 

31 6 30633 

342 30633 

344 28752 

351 30633 

Proposed  Rules: 

800 _ 29744 

32CFR 

159a 31333 

199 30732 

290 31014 

242 31335 

706 30206,  30375 

861 „ 31 184 

Proposed  Rules: 

281 30227 

33CFR 

100 28814.  29547,  30034- 

30037 

117 300Q8.  30890,  31027- 

31029 

165 _ 28814,30544 

167 28061 

334 31142 

Proposed  Rules: 

100 - 29348 


^ 
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III 


110 31059 

117 31060 

34CFR 

200 30736 

203 30190 

222 30039 

303 30823 

35  CFR 

103 29335 

117 29335 

135 29335 

Proposed  Ruler 

1 03 29584 

1 33 29584 

36  CFR 

1 3 30005 

37  CFR 

1 29548,  30375 

2 29548 

201 _ 27873 

38  CFR 

3 28445 

17 28667,  28673 

1 9 28445 

21 28676 

36 „ 30382 

Proposed  Rules: 

1 30099 

36 28683,  30207 

39  CFR 

111 27879 

221 29706 

222 29706 

223 29706 

224 29706 

225 29706 

226 29706 

227 29706 

228 29706 

229 29706 

Proposed  Rules: 

3001 30557 

40  CFR 

52 27880,  29310,  29554, 

30040, 29555, 29893- 

29895,30891,31522, 

31524 

81 31 524 

82 28062.  29336 

131 28662 

141 29998 

180 30632 

228 29034,29712 

261 31335 

271 28677,  29557 

704 3021 1 ,  30632 

721 31298 

761 2841 8 

763 29460 

796 2971 5 

797 29715 

Propossd  Rules: 

22 2951 6 

52 28684,  28689.  29061, 

29063, 29349 

60 28447,  29352 

81 29349 

82 29353 

123 30405 


130 30765 

142 29516 

261 30406,31548 

264 30228 

265 30228 

300 29820 

302 29306 

355 29306,  30700 

403 30405 

707 29524 

41  CFR 

101-26 31030 

101-38 30892 

302-1 29716 

42  CFR 

57 28065 

405 29717 

442 2971 7 

447 29717 

483 29717 

488 29717 

489 29717 

498 29717 

Proposed  Rules: 

424 30558 

43  CFR 

4100 31484 

Public  Land  Orders: 
1742  (Revoked  in  part 

by  PLO  6738) 30214 

2301  (Revoked  in  part 

by  PLO  6735) 30213 

6702  (Corrected  by 

PLO  6732) 30214 

6725  (Corrected 

by  PLO  6739) 30214 

6729  (Corrected 

by  PLO  6736) 30213 

6731 30973 

6732 30214 

6733 3021 3 

6734 30215 

6735 30213 

6736 3021 3 

6737 30215 

6738 30214 

6739 30214 

6740 31030 

Proposed  Rules: 

4 30766 

31 60 30766 

5440 31347 

5450 29357 

5460 29357 

44  CFR 

64 30384.  30545,  30547 

65 31185.31186 

67 31187 

Proposed  Rules: 

67 30415.31199 

325 30565 

45  CFR 

302 30216 

303 30216 

304 30216 

305 30216 

46  CFR 

502 29036 

580 31030 


Proposed  Rules: 

588 30425 

47  CFR 

1 29037,30548.31031 

2 30041 

22 28815,  28816,  30895, 

31031 

36 31032 

73 28677,  28678,  29038 

29559-29561,29719, 
29720,30041,30042, 
30389, 30549, 30737, 
30738,  30896, 30897, 
31033,31034,31189, 
31190 

74 29039,  30043 

80 29040 

90 28678 

97 30823 

Proposed  Rules: 

Ch.  1 28789 

2 28823 

15 28690,  28691,  28693 

73 27904,  28077,  28695, 

28696, 29067, 29587, 
29588. 29755, 29756. 
30567, 30568, 30766, 
30767,31061.31062 
87 28823 

48  CFR 

1 29278 

4 29278 

7 29278 

8 29278 

14 29278 

15 29278 

17 29278 

19 29278,30708 

22 29278 

25 29278 

36 29278 

37 29278 

38 29278 

47 29278 

51 29278 

52 29278,  30708 

53 29278 

203 30738 

204 28419 

207 31035 

208 30738 

209 30738,31035 

212 30738 

213 30738 

214 30738 

215 30738,31035 

216 30738 

217 30738 

219 30738,31035 

222 30738 

223 30738 

225 31035 

226 31035 

236 30738 

242 30738 

245 30738 

252 30738,31035 

253 30738 

271 30738 

303 31527 

503 29720 

505 29720 

552 29720 

705 28068 

706 28068 


715. 28068 

752 28068 

809 30043 

81 0 30043 

814 30043 

816 30043 

828 30043 

852 30043 

870 30043 

Ch.  18 28186 

2919 30389 

Proposed  Rules: 

15 29296 

31 31480 

43 29296 

47 29984 

52 „ 29296,  29984 

203 30911 

209 30911 

21 9 301 01 

246. „ 30101 

252 3091 1 

91 4 30569 

915 30569 

916 30230 

91 7 29757 

935 29757 

952 30569 

970 30230 

49  CFR 

27 31039 

89 28680 

171 28750 

1 72 28750 

173 28750 

176 „ 28750 

178 28750 

192 27881.31405 

193 27881,  31405 

195 27881.31405 

390 28818 

391 28818 

393 28818 

571. 29041-29045,  30223 

1011 „ 29337 

1320 30748 

Proposed  Rules: 

171 31144 

172 31144,31158 

173 31144 

174 31144 

175 31144 

176 31144 

177 31144 

390 29912 

512 28696 

571 29067-29071,  29915, 

30427,  30571 
572 29071 

50  CFR 

17 29652,  29655,  29658, 

29726,30550.31190 

204 30045 

285 29896 

299 29896 

602 30826,  31529,  31640 

640 30045 

642 29561,30554 

652 30749 

661 28818,  29730,  30390, 

31196 

663 30046 

672 28422,  28681,  30224 

674 28423,  30225 


BEST  COPY  AVAILABLE 
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675 30390 

PrapoMd  RuIm: 

17 29915,  30572,  30577, 

31201-31216 

20 29640,  30858 

32 31348 

285 29359.  29916 

640 31063 

672 301 02 

675 „ 301 02 

LIST  OF  PUBLIC  LAWS 

Last  List  July  28, 1989 

This  is  a  continuing  list  of 
public  t)ills  from  the  cun«nt 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
nagistar  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "sNp  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

HJL  1722  /  PubNc  Law  101- 
60 

Natural  Gas  Wellhead 
Decontrol  Act  of  1988  (July 
26,  1989;  103  Stat  157;  3 
pages)    Price:  $1.00 

84.  Rat.  95  /  Public  Law 
101-61 

To  designate  the  week  of  July 
24  to  July  30,  1989,  as  the 
"National  Week  of 
Recognilion  and 
Remembrance  for  Those  Who 
Served  in  the  Korean  War" 
(July  26,  1989;  103  Stat.  160; 
2  pages)    Price:  $1.00 


CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  prices,  and 

revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

New  units  issued  during  the  week  are  announced  on  the  baxM  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  vohimes  comprising  a  complete  CFR  set, 

also  appeals  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $620.00 

domestic,  $155.00  additk>nat  for  foreign  mailing. 

Order  from  Superinterxlent  of  Documents,  Government  Printing  Offkse, 

Washington,  DC  20402.  Charge  orders  (VISA.  MasterCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-3238  from  8:00  &m.  to  4:00  p.m.  eastem  time,  Monday— Friday 

(except  holidays). 


Tifle 


Price      RevWonOatt 


1,2(2lteMrved) 

3  (1988  Compaotion  and  Parts  100  and  101) 

•4 

SPartK 

1-699 -. 

700-1199-    

$10.00 
21.00 
15.00 

14.00 

15.00 

Joi.  1. 1988 

•  Jan.  1. 1989 

Jan.  1,  1989 

Jan.  1. 1988 
Jon.  1. 1988 

1200-£nd  6  (6  Reserved) 

13.00 

Jan.  1, 1989 

7  Parts: 

*0-26 

15.00 

Jan.  1, 1989 

27-45 

12.00 

Jan.  1, 1989 

46-51 ™ 

52  _ -„ » 

♦53-209 

210-299 ~ 

16.00 

23.00 

18.00 

22.00 

Jan.  1. 1988 

*  Jan.  1, 1988 

Jon.  1, 1989 

Jan.  1, 1988 

300-399 „ 

400-699  

12.00 

17.00 

Jan.  1, 198? 
Joa.  1. 1938 

700-899...- 

900-999 

1000-1059- 

22.00 

26.00 

15.00 

Jan.  1,1988 
Jan.  1.1988 
Jon.  1,  1968 

*1060-1 1 19 

13.00 

Jan.  1, 1989 

1120-1199        

11.00 

Jan.  1,  1989 

1200-1499 

17.00 

Jan.  1, 1988 

♦1500-1899 -. 

♦1900-1939 ~ 

10.00 

11.00 

J«.  1. 1989 
Jon.  1. 1989 

1940-1949 

21.00 

Jon.  1.  1988 

1950-1999     

18.00 

Jan.  1,1988 

2000-End     

6.50 

Jan.  1,  1988 

8 

OParts: 

*1-199               

11.00 
20.00 

Jon.  1,1988 
Jon.  1, 1989 

200-€nd 

lOPartK 

0-50 

51-199  

17.00 

.......    18.00 

14.00 

Jan.  1, 1988 

Jan.  1. 1988 
Jan.  1. 1988 

200-399 

13.00 

>  Jan.  1,1987 

♦400-499 

14.00 

Jon.  1, 1989 

♦500-End - 

11 

l2PartK 

*1_199 

28.00 

10.00 

12.00 

Jon.  1, 1989 
'Jan.  1,1988 

Jan.  1, 1989 

200-219       - 

10.00 

Jon.  1, 1988 

220-299 - 

300-499 - 

500-599                  

14.00 

15.00 

18.00 

Jan.  1. 1988 
Jen.  1, 1989 
Jan.  1,1988 

600-6id - - 

13 

14  Parts: 

1-59- -...              -    .- 

60-139 

12.00 

20.00 

21.00 

19.00 

Jen.  1.1968 
Jan.  1.1988 

i«.  1.1988 

Jan.  1. 1988 

TMto 

140-199 10.00 

200-1199 20.00 

1200-End 12.00 

15  Parts: 

♦0-299 12.00 

300-399 20.00 

400-&id 14.00 

16  Parts: 

0-149 12.00 

♦150-999 14.00 

1000-End 19.00 

17  Parts: 

'1-199 14.00 

200-239 14.00 

iW-tnd 21.00 

18  Parts: 

1-149 15.00 

150-279 12.00 

280-399 13.00 

400-End... 9.00 

10  Parts: 

1-199 27.00 

200-fed 5.50 

20  Parts: 

1-399 12.00 

400-499 23.00 

500-End 25.00 

21  Parts: 

1-99 12.00 

100-169 14.00 

170-199 16.00 

200-299 5.00 

300-499 26.00 

50ib-599 20.00 

600-799..- 7.50 

800-1299 16.00 

1300-End 6.00 

22  Parts: 

1-299 20.00 

300-6id 13.00 

23  16.00 

24  Parts: 

0-199 15.00 

200-499 26.00 

500-699 9.50 

700-1699 19.00 

1700-End 15.00 

25  24.00 

26  Parts: 

§§  1.0-1-1.60 13.00 

§§1.61-1.169 23.00 

§§1.170-1.300 - 17.00 

§§1.301-1.400 14.00 

§§1.401-1.500 24.00 

§§1.501-1.640 15.00 

§§  1.641-1.850 17.00 

§§1.851-1.1000 - - 28.00 

§§1.1001-1.1400 16.00 

§§1.1401-Cnd 21.00 

2-29 19.00 

30-39 14.00 

40-49 13.00 

50-299 15.00 

300-499 15.00 

500-599 8.00 

600-End 6.00 

27  Parts: 

1-199 - 23.00 

200-tnd „ 13.00 

28  25.00 


Jan.  1,1 

989 

Jan.  1,1 

988 

Jan.  1,1 

988 

Jon.  1,1 

989 

Jan.  1,1 

988 

Jan.  1,  1 

988 

Jan.  1,1 

989 

Jon.  1,1 

989 

Jan.  1,1 

989 

Apr.  1.1 

988 

Apr.  1,1 

988 

Apr.  1,1 

988 

Apr.  1,1 

988 

Apr.  1,1 

988 

Apr.  1,1 

988 

Apr.  1.1 

988 

Apr.  1,1 

988 

Apr.l, 

988 

Apr.1, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l. 

1988 

Apr.l. 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.i, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

*  Apr.l, 

1980 

Apr.l, 

1988 

Apr.l, 

1988 

Apr.l, 

1988 

Julyl. 

1988 

VI 
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THto                                                                     PrtM  R«vtalonOat« 

29PartK 

0-99 17.00  Wy  1, 1988 

100-499 6.50  July  1, 1988 

500-899 24.00  July  1, 1988 

900-1899 11.00  July  1, 1988 

1900-1910 29.00  July  1,  1988 

1911-1925 8.50  July  1, 1988 

1926 10.00  July  1,  1988 

1927-M 24.00  July  1.  1988 

30  Parts: 

0-199 20.00  July  1, 1988 

200-499 „ 12.00  July  1, 1988 

700-M ~ 18.00  July  1, 1988 

SIPMTtK 

0-199 13.00  July  1, 1988 

200-M 17.00  July  1. 1988 

32PartK 

1-39.  Vol.  I 15.00  •  July  1, 1984 

1-39.  Vol.  1 19.00  •  July  1, 1984 

1-39.  Vol.  ■ 18.00  •  July  1. 1984 

1-189 21.00  July  1, 1988 

190-399 „ 27.00  July  1. 1988 

400-629 21.00  July  1, 1988 

630-699 13.00  'July  1. 1986 

700-799 ~ 15.00  July  1, 1988 

800-M 16.00  July  1, 1988 

SSPirtK 

1-199 27.00  July  1. 1988 

200-M ~ 19.00  July  1, 1988 

34Parts: 

1-299 22.00  July  1, 1988 

300-399 12.00  July  1, 1988 

400-M 26.00  July  1, 1988 

35  9.50  July  1, 1988 

36  Parts: 

1-199 12.00  July  1, 1988 

200-M „ 20.00  July  1. 1988 

37  13.00  July  1, 1988 

33  Parts: 

0-17 21.00  July  1,  1988 

18-M 19.00  July  1, 1988 

33                                                                       13.00  July  1, 1938 

40  Parts: 

1-51 23.00  July  1, 1988 

52....„ 27.00  July  1, 1988 

53-60 28.00  July  1,  1988 

61-80 12.00  July  1. 1988 

81-99 25.00  July  1. 1988 

100-149 25.00  July  1,1988 

150-189 24.00  July  1. 1988 

190-299 24.00  July  1. 1988 

300-399 8.50  July  1.1988 

400-424 - 21.00  July  1, 1988 

425-699 21.00  July  1, 1988 

700-M 31.00  July  1. 1988 

41  Chaplsrs: 

1, 1-1 10 1-10 13.00  *  July  1. 1984 

1. 1-1 1  to  ktfmSK.  2  (2  Riiorvod) 13.00  *  July  1. 1984 

3-6 14.00  »  July  1. 1984 

7 6.00  » July  1. 1984 

8 4.50  » July  1. 1984 

9 13.00  »July  1. 1984 

10-17 9.50  '  July  1. 1984 

18.  Vol.  I.  Pom  1-5 13.00  '  July  1. 1984 

18.  Vol.  I.  Pom  6-19 13.00  »  July  1,  1984 

18,  Vol.  ■.  Pom  20-52 13.00  » July  1. 1984 

19-100 13.00  »  July  1. 1984 

1-100 10.00  July  1, 1988 

101 25.00  July  1, 1988 

102-200 12.00  July  1, 1988 

201-M..- 8.50  July  1, 1988 


TNI*                                                                         Prtc*  Roviaion  Date 

42  Parts: 

1-60 15.00  Oct.  1,  1988 

61-399 5.50  Oct.  1,  1988 

400-429 22.00  Oct.  1,  1988 

430-fod 22.00  Oct.  1.  1988 

43  Parts: 

1-999 15.00  Oct.  1,  1988 

1000-3999 26.00  Oct.  1, 1988 

4000-M 11.00  Oct.  1, 1988 

44  ».00  Oct.  1.  1988 

45  Parts:  | 

1-199 17.00  Oct.  1. 1988 

200-499 9.00  Oct.  1,  1988 

500-1199 „ 24.00  Oct.  1. 1988 

1200-M 17.00  Oct.  1, 1988 

46  Parts: 

1-40 14.00  Oct.  1, 1988 

41-69 14.00  Oct.  1. 1988 

70-89 7.50  Oct.  1, 1988 

90-139 W.OO  Oct.  1, 1988 

140-155 «.00  Oct.  1, 1988 

156-165 B.OO  Oct.  1. 1988 

166-199 M.OO  Oct.  1,  1988 

200-499 20.00  Oct.  1, 1988 

500-M V.OO  Oct.  1, 1988 

47  Parts:  | 

0-19 18.00  Oct.  1. 1988 

20-39 18.00  Oct.  1, 1988 

40-69 9.00  Oct.  1, 1988 

70-79 18.00  Oct.  1, 1988 

80-M ROO  Oct.  1. 1988 

48  Chapters:  j 

1  (Pom  1-51) 28.00  Oct.  1. 1988 

1  (Pom  52-99) 18.00  Oct.  1. 1988 

2  (Pom  201-251) 18.00  Oct.  1,  1988 

2  (Pom  252-299) 18.00  Oct.  1, 1988 

3-6 20.00  Oct.  1,  1988 

7-14 25.00  Oct.  1,  1988 

15-M 26.00  Oct.  1, 1988 

49  Parts: 

1-99 13.00  Oct.  1, 1988 

100-177 24.00  Oct.  1, 1988 

178-199 20.00  Oct.  1, 1988 

200-399 19.00  Oct.  1, 1988 

400-999 24.00  Oct.  1, 1988 

1000-1199 18.00  Oct.  1,  1988 

1200-M 18.00  Oct.  1, 1988 

50  Parts: 

1-199 17.00  Oct.  1. 1988 

200-599 13.00  Oct.  1, 1988 

600-M 13.00  Oct.  1,  1988 

OR  Indtx  and  Findings  Aids 29.00  Jon.  1. 1989 

Complolt  1989  CFR  sol 620.00  1989 

nNcroncno  uic  cuiiun: 

Comploto  sot  (ono-timo  moiling) 125.00  1984 

Compioto  sot  (ono-timo  mailing) 1 15.00  1985 

Subscriplion  (moM  as  issuod) 115.00  1987 

Subscription  (moHod  as  issued) 115.00  1988 

Subscription  (maiM  as  issuod) 118.00  1989 
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Pries      Rovlolon  Date 
2.00  1989 


Tltlo 
iiHEvidual  copies .._ .«......_........... 

>  Bmoum  rm*  3  i)  on  omnnI  ccwpaulioii,  this  voImm  ond  ol  prtvious  vohimH  thouM  bt 
rtfoinid  OS  0  ptnnoMnt  rvrannct  tourtt. 

■No  uiiiwJiiwwIi  to  this  vekiNW  w«re  pramulgalod  during  Hw  pthot  Jan.1,  1988  to 
Dk.31,  1988.  TIN  cm  voluiM  itwod  JoNuonr  1, 1988,  theuM  bt  rMiMd. 

»Mo  MiwiJiwiim  to  iWi  wluiiit  ww»  pwroulgend  during  Hw  pwiod  Job.  1,  1987  W  Dk. 
31, 1988.  TIN  CHt  vohmw  istuod  JoMMTir  1, 1987,  ilMuld  bt  rttoinod. 

«  No  OMtndMnls  to  iMivahMtiMrtpnmulgaltd  during  Ihtptriod  Apr.  1, 1980  to  Morefc 
31, 1988.TlitaitvaluintiMutdaiof  Apr.  1, 1980,  ihtuld  bt  rMbwd. 

•Tht  July  1,  1985  tdMioB  of  32  OK  tais  1-189  caMoint  o  nott  only  lor  INns  1-39 
inchitivt.  Fcr  Hit  M  ttxt  ol  Hw  Mmt  AcquiriliM  RtgutoMm  in  Ports  1-39,  consuk  Hit 
thrtt  OR  ««lwn«  inutd  OS  ol  July  1, 1984,  cooloining  Hmo  ports. 

•tto  uiMwdBiili  to  iMs  troluMt  wort  (»t>nilgoltd  during  Hw  piriod  July  1,  1986  te  km 
30, 1988.  Hw  OK  volumt  isiotd  OS  ol  July  1. 1986,  thtuM  bo  rMoiROd. 

^  Iht  July  1, 1985  odMo*  ol  41  OR  Oapttfi  1-100  cooMiBS  o  nolt  only  for  OiopMrs  1  to 
49  jndusivo.  For  tht  M  tnrt  ol  proeunoMl  nguMoes  is  Chopwn  1 1t  49,  ctosidi  tht  iltvto 
OK  votumts  issvad  OS  of  July  1, 1984  containing  these  chopttrs. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunr)ents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  rra  codified  in 
the  Code  of  Federal  Regulations,  ¥vhich  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  58 
[DA-88-119] 

Grading  and  Inspection,  General 
Specifications  for  Approved  Dairy 
Plants  and  Standards  for  Grades  of 
Dairy  Products;  Revision  of  United 
States  Standards  for  Grades  of  Butter 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  document  revises  the 
United  States  Standards  for  Grades  of 
Butter.  The  standards  have  been  revised 
to  minimize  the  impact  of  the  "short" 
body  defect  in  the  grading  process.  The 
revision  take  into  consideration  the 
changes  in  production  technology  and 
marketing  practices.  Modem 
commercial  packaging  equipment  tends 
to  rework  bulk  butter  in  such  a  way  that 
any  existing  "short"  body  defect  in  the 
butter  is  either  eliminated  or  greatly 
minimized  when  packaged  for  the 
commercial  market. 

EFFECTIVE  DATE:  August  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  S.  Golden,  USDA/AMS/Dairy 
Division,  Dairy  Standardization  Section, 
P.O.  Box  96456,  Room  2750-8, 
Washington,  DC  20090-6456,  (202)  447- 
7473. 

SUPPLEMENTARY  INFORMATION:  This 
Hnal  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  classified  as  a  "non-major"  rule 
under  criteria  contained  therein. 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  final  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  because  it 
concerns  a  voluntary  standard  and  the 
revision  does  not  increase  costs  to  those 
utilizing  the  standard. 

In  addition,  the  Agency's  Dairy 
Standardization  Section  conducted  a 
review  of  the  United  States  Standards 
for  Grades  of  Butter.  The  objective  of 
the  review  was  to  obtain  both  current 
and  historical  information  relating  to  the 
impact  of  the  "short"  body  defect  in  the 
butter  grading  process.  "Short"  body 
relates  to  the  brittleness  of  butter  and  is 
influenced  by  processing  techniques. 

The  review  involved  the  collection 
and  evaluation  of  information  from  the 
Agency's  Dairy  Grading  Section  and 
from  the  American  Butter  Institute, 
which  represents  the  butter  industry.  It 
was  determined  from  this  information 
that  modem  commercial  packaging 
equipment  is  able  to  rework  butter  in 
such  a  way  that  any  "short"  body  defect 
in  the  butter  is  eliminated  or  greatly 
minimized  when  the  butter  is  converted 
into  retail  packages. 

Because  of  this,  less  importance 
should  be  given  to  the  "short"  body 
defect  when  grading  butter.  Formerly, 
the  standards  required  that  butter 
possessing  a  "definite  short"  body 
defect  would  receive  the  next  lower 
grade.  However,  with  the  present 
packaging  technology,  such 
downgrading  is  inappropriate  since  the 
defect  no  longer  exists  when  the  butter 
is  packaged  for  consumers.  Therefore, 
the  U.S.  Standards  for  Grades  of  Butter 
are  revised  to  minimize  the  impact  of 
the  "short"  body  defect.  Also,  the 
definition  of  "short"  body 
characteristics  is  amended  to  add  a 
definition  for  "pronounced  short." 

Changes  Adopted  in  the  Final  Rule 

This  document  makes  the  following 
changes  in  the  United  States  Standards 
for  Grades  of  Butter: 

1.  Deletes  the  "Vi"  disrating  for  "slight 
short." 

2.  Changes  the  "1"  disrating  for 
"definite  short"  to  a  "V2"  disrating. 

3.  Provides  for  a  "1"  disrating  for 
"pronounces  short." 

4.  Adds  a  definition  for  "pronounced 
short"  in  the  "Explanation  of  Terms' 
section. 

USDA  grade  standards  are  voluntary 
standards  that  are  developed  to  assist 


the  orderly  marketing  process.  Dairy 
plants  are  free  to  choose  whether  or  not 
to  use  these  grade  standards.  USDA 
grade  standards  for  dairy  products  have 
been  developed  to  identify  the  degree  of 
quality  in  the  various  products.  Quality 
in  general  refers  to  usefulness, 
desirability,  and  value  of  the  product — 
its  marketability  as  a  commodity.  When 
butter  is  officially  graded,  the  USDA 
regulations  governing  the  grading  of 
manufactured  or  processed  dairy 
products  would  be  in  effect.  These 
regulations  also  require  that  fees  and 
charges  be  assessed  for  grading  services 
provided  by  USDA. 

Response  to  Industry  Comment 

A  rulemaking  document  proposing  the 
changes  outlined  above  was  published 
in  the  Federal  Register  on  March  7. 1989 
(54  FR  9452).  A  30-day  comment  period 
was  provided  so  that  interested  persons 
could  submit  comments  on  the  proposed 
changes. 

The  Agency  received  one  comment 
from  an  individual  representing  a 
farmer-owned  cooperative.  This 
commenter  stated  that  the  butter 
manufacturers  would  benefit  from  the 
proposed  change  and  that  consumers 
thus  would  benefit  from  the  savings  in 
manufacturing  costs.  However,  this 
individual  also  suggested  that  the 
"short"  body  defect  should  be  deleted 
completely  from  the  standards. 

The  Agency  believes  that  while  a 
"short"  body  defect  usually  is  greatly 
reduced  by  modem  packaging 
equipment,  a  pronounced  "short"  body 
defect  would  not  be  sufficiently  reduced 
by  reworking.  It  is  the  experience  of  the 
Agency  that  this  degree  of  the  "short" 
body  defect  in  butter  could  cause 
product  losses  to  the  packaging 
company  due  to  the  breaking  and 
splitting  of  the  bulk  butter  during  the 
repackaging  process.  This  loss  would 
mean  extra  costs  to  the  packagers  and 
eventually  to  the  consumer. 
Consequently,  the  pronounced  short 
defect  should  affect  the  final  grade  of 
the  butter,  as  provided  by  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  58 

Food  grades  and  standards.  Dairy 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  58  is  amended  as 
follows: 
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PART  58— {AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  58  continues  to  read  as  follows: 

Authority:  Sections.  202-208, 60  Stat  1067, 
as  amended;  7  U.S.C.  1621-1627  unless 
otherwise  noted. 

2.  In  S  58.2627.  Table  II  is  revised  to 
read  as  follows: 

95S.2627    SpMlflcatlonsforU^gradMOf 
buttw. 


Tabl£  II— Characteristics  and 

DiSRATINGS  IN  BOOY,  COLOR.  AND  SALT 


Characteristics 


Body: 

Stwrt 

Cfumt)ly „ 

Gumrrty 

Leaky 

Mealy  or  grainy . 

Weak..- 

Sticky 

Ragged  txjrwg . 
Color 

Wavy 

Mottled 

Streaked 

Color  specks 

Salt: 

Sharp _ 

Gfitty 


Disratings 


V, 


hk 

V, 

Vt 

V, 

% 

V, 

1 

2 

V, 

1 

1 

2 

1 

2 

1 

2 

^ 

1 

1 

2 

S — Slight;  D — Definite;  P— Prtxioonced 

3.  Section  58.2635(b](e)  is  revised  to 
read  as  follows: 

9S8.263S    Explanation  Of  twin*. 

*  *        •        •        • 

(b)  •  *  • 

(6)  Short.  The  texture  is  short-grained, 
lacks  plasticity  and  tends  toward 
brittleness.  The  intensity  is  described  as 
"slight"  when  the  butter  lacks  pliability 
and  tends  to  be  brittle:  "defuiite"  when 
sharp  and  distinct  breaks  form  as 
pressure  is  applied  against  the  butter 
plug;  and  "pronounced"  when  sharp  and 
distinct  breaks  form  in  the  butter 
surface  when  the  trier  is  inserted,  or 
when  segments  of  the  butter  plug 
separate  along  fracture  lines. 

•  •        •        •        • 

Signed  at  Washington,  DC,  on  July  27, 1989. 

Kenneth  C  Qayton, 

Acting  Administrator,  Agricultural  Marketing 

Service. 

|FR  Doc.  89-17933  Filed  7-31-89;  6:45  am] 

aiUJNO  OOOC  S4tO-<»-«i 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  7 
[RIN  3150-AD25] 


Advisory  Committtes;  Policies  and 
Procedures;  Correction 

agency:  Nuclear  Regulatory 
Commission.  I 

action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  on  June  27, 1989  (54 
FR  26947).  that  defines  the  policies  and 
procedures  to  be  followed  by  the 
Nuclear  Regulatory  Commission  in  the 
establishment,  utilization,  and 
termination  of  advisory  committees.  The 
action  is  necessary  to  correct  a 
paragraph  that  was  inadvertently 
mislabeled  and  an  Incorrect  cross- 
reference. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Acting  Chief,  Rules 
Review  Section,  Regulatory  Publications 
Branch.  Division  of  Freedom  of 
Information  and  PiAlications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  301-492-7758. 

SUPPI^MENTARY  INFORMATION:  In  the 

Federal  Register  of  June  27, 1989,  in  the 
left-hand  column  of  page  26951,  make 
the  following  correction: 

PART  7— [Corrected] 

1.  In  S  7.10,  the  second  paragraph 
designated  as  paragraph  [b]  is  correctly 
designated  as  paragraph  (cj.  In  addition, 
the  introductory  text  of  the  correctly 
designated  paragraph  (c)  is  revised  to 
read  as  follows: 

§7.10    The  NRC  Advisory  Commmae 
Managenwnt  Officet. 


(c)  For  purposes  of  paragraph  (b)  of 
this  section,  the  term  "records"  includes 
(but  is  not  limited  to): 

Dated  at  Bethesda,  Maryland,  this  2ath  day 
of  July  1989. 

For  the  Nuclear  Raguiatory  Commission. 
Donnie  H.  Grimsley, 

Director,  Division  of  Freedom  of  Information 

and  Publications  Services.  Office  of 

Administration. 

[FR  Doc.  80-17912  FUed  7-31-80;  8:45  am] 

BILLMQ  CODE  7S90-01-« 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220, 221,  and  224 

Regulations  G,  T,  U  and  X;  Securities 
Credit  Transaction^  Ust  of  Marginabie 
OTC  Stoclcs 


agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  determination  of 
applicability  of  regulations. 

SUMMARY:  The  List  of  Marginabie  OTC 
Stocks  is  comprised  of  stocks  traded 
over-the-counter  (OTC)  that  have  been 
determined  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  to  be 
subject  to  the  margin  requirements 
under  certain  Federal  Reserve 
regulations.  The  List  is  published  four 
times  a  year  by  the  Board  as  a  guide  for 
lenders  subject  to  the  regulations  and 
the  general  public.  This  document  sets 
forth  additions  to  or  deletions  from  the 
previously  published  List  which  was 
effective  May  8, 1989,  and  will  serve  to 
give  notice  to  the  ptiblic  about  the 
changed  status  of  certain  stocks. 

EFFECTIVE  DATE:  August  14. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Wolffrum,  Securities  Regulation 
Analyst.  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781.  For  the  hearing  impaired  only, 
Eamestine  Hill  or  Dorothea  Thompson. 
Telecommimications  Device  for  the  Deaf 
(TDD)  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

SUPPLEMENTARY  INFORMATION:  Set  forth 

below  are  stocks  representing  additions 
to  or  deletions  from  the  Board's  List  of 
Marginabie  OTC  Stocks.  This 
supersedes  the  last  List  which  was 
effective  May  8, 1989.  Additions  and 
deletions  for  the  List  were  published  on 
April  24, 1989  (54  FR  16357).  A  copy  of 
the  complete  List  incorporating  these 
additions  and  deletions  is  available 
from  the  Federal  Reserve  Banks. 

The  List  of  Marginabie  OTC  Stocks 
includes  those  stocks  that  meet  the 
criteria  in  Regulations  G,  T  and  U  (12 
CFR  Parts  207, 220  and  221. 
respectively).  This  determination  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  sectjrities.  The  List 
also  includes  any  stock  designated 
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under  a  Securities  and  Exchange 
Commission  (SEC)  rule  as  qualified  for 
trading  in  the  national  market  system 
(NMS  security).  Additional  OTC  stocks 
may  be  designated  as  NMS  securities  in 
the  interim  between  the  Board's 
quarterly  pubHcations.  They  will 
become  automatically  marginabie  at 
broker-dealers  upon  the  effective  date  of 
their  NMS  designation.  The  names  of 
these  stocks  are  available  at  the  Board 
and  the  SEC  and  will  be  incorporated 
into  the  Board's  next  quarterly  List. 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  List 
specified  in  12  CFR  207.6  (a)  and  (b). 
220.17  (a)  and  (b),  and  221.7  (a)  and  (b). 
No  additional  useful  information  would 
be  gained  by  public  participation.  Tlie 
full  requirements  of  5  U.S.C.  553  with 
respect  to  deferred  effective  date  have 
not  been  followed  in  connection  with 
the  issuance  of  this  amendment  because 
the  Board  finds  that  it  is  in  the  public 
interest  to  facilitate  investment  and 
credit  decisions  based  in  whole  or  in 
part  upon  the  composition  of  this  List  as 
soon  as  possible.  "The  Board  has 
responded  to  a  request  by  the  public  and 
allowed  a  two-week  delay  before  the 
List  is  effective. 

List  of  Subjects 
12  CFR  Part  207 

Banks,  Banking,  Credit.  Federal 
Reserve  System.  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Federal  Reserve  System,  Margin.  Margin 
requirements,  Investments.  National 
Market  System  (NMS  Security). 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  221 

Banks,  Banking,  Credit.  Federal 
Reserve  System.  Margin,  Margin 
requirements.  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit. 
Federal  Reserve  System,  Margin,  Margin 
requirements.  Reporting  and 
recordkeeping  requirements,  Securities. 

Accordingly,  pursuant  to  the  authority 
of  sections  7  and  23  of  the  Securities 
Exchange  Act  of  1934,  as  amended  (15 
U.S.C,  78g  and  78w),  and  in  accordance 


with  12  CFR  207.2(k)  and  207.6(c) 
(Regulation  G),  12  CFR  §§  220.2{s)  and 
220.17(c)  (Regulation  T).  and  12  CFR 
221.2(j)  and  221.7(c)  (Regulation  U). 
there  is  set  forth  below  a  listing  of 
deletions  from  and  additions  to  the 
Board's  List  of  Marginabie  OTC  Stocks: 

Deletions  From  List 

Stocks  Removed  For  Failing  Continued 
Listing  Requirements 

American  Carriers,  Inc. 

No  par  common 
American  Continental  Corporation 

$.01  par  common 

$1.00  par  exchangeable  preferred 
American  Insured  Mortgage  Investors 
'84 

Depository  units  of  limited 
partnership  interest 
Animed,  Inc. 

$.01  par  common 
Applied  Data  Communications,  Inc. 

$.01  par  common 
Aris  Corporation 

$.01  par  common 
ASK  Corporation 

No  par  common 
Associated  Companies,  Inc. 

No  par  common 
Avant-Garde  Computing,  Inc. 

No  par  common 
BI  Incorporated 

No  par  common 
Big  Bear,  Inc. 

$.01  par  common 
Bio-Technology  General  Corp. 

$.01  par  common 
Biomerica  Inc. 

$.04  par  common 
Bombay  Palace  Restaurants,  Inc. 

$.01  par  common 
BSD  Medical  Corporation — Delaware 

$.01  par  common 
Butler  National  Corporation 

$.10  par  common 
Candela  Laser  Corporation 

$.01  par  common 
Carolin  Mines,  Ltd. 

Class  A,  no  par  common 
Celina  Financial  Corporation 
Class  A,  $.50  par  common 
Chaparral  Resources,  Inc. 

$.10  par  common 

Chariotte  Charles,  Inc. 

$.10  par  common 
Charter-Crellin,  Inc. 

$.01  par  common 
Chemex  Pharmaceuticals,  Inc. 

Warrants  (expire  05-29-86] 

Class  1,  warrants  (expire  05-20-90) 
Circle  Express,  Inc. 

No  par  common 
CMS  Advertising,  Inc. 

$.01  par  common 
Colorocs  Corporation 

Class  D,  warrants  (expire  05-04-89) 


Comcast  Corporation 
5'A%  convertible  subordinated 
debentures 
Commonwealth  Mortgage  Company.  Inc. 

$.10  par  common 
Comp-U-Check,  Inc. 
$.10  par  common 
Costco  Wholesale  Corporation 
7V4%  convertible  subordinated 
debentures 
Crescott,  Inc. 

$.001  par  common 
De  Tomaso  Industries,  Inc. 

$2.50  par  common 
Dest  Corporation 

$.01  par  common 
Digitech,  Inc. 

$.10  par  common 
Eagle  'Telephonies,  Inc. 

$.01  par  common 
Electro-Catheter  Corporation 

$.10  par  common 
EMS  Systems,  Ltd. 
No  par  common 
Energy  Conversion  Devices,  Inc. 

$.01  par  common 
Exovir,  Inc. 

$.01  par  common 
Farm  House  Foods  Corporation 

$.05  par  common 
Great  Southern  Federal  Savings  Bank 
(Georgia) 
$1.00  par  common 
GTS  Corporation 

$.01  par  common 
Haber,  Inc. 
$.01  par  common 
Voting,  $2.00  par  cumulative 
convertible  preferred 
Harvard  Group,  PLC 
American  Depository  Receipts  for 
ordinary  shares  (par  value  2p) 
Health  Images,  Inc. 
Series  A.  $.01  par  cumulative 
convertible  preferred 
Integrated  Resources  American  Insured 
Mortgage  Investors  '85 
Depository  units  of  limited 
partnership  interest 
Kaypro  Corporation 

No  par  common 
Kenilworth  Systems  Corporation 

$.01  par  common 
Kimbark  Oil  &  Gas  Company 

$.10  par  common 
Kings  Road  Entertainment,  Inc. 

$.01  par  common 
Kreisler  Manufacturing  Corporation 

$.50  par  common 
Lund  Enterprises.  Inc. 

.Warrants  (expire  04-30-91) 
Margaux,  Inc. 

$.01  par  common 
Maxicare  Health  Plans,  Inc. 
No  par  common 
7%  convertible  subordinated 
debentures 
Municipal  Development  Corporation 

$.01  par  common 
National  Business  Systems,  Inc. 
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No  par  common 
New  Visions  Entertainment  Corporation 

$.001  par  common 

Series  A,  par  cumulative  convertible 
preferred 
Nucorp,  Inc. 

Warrants  (expire  10-31-89) 
OCG  Technology.  Inc. 

$.10  par  common 
Olson  Industries.  Inc. 

$3.00  par  common 
Paper  Corporation  of  America 

Series  B,  $.01  par  preferred  stock 
Ragen  Corporation 

$.125  par  common 
Regina  Company,  Inc..  The   ' 

$.0001  par  common 
Reliable  Life  Insurance  Company,  Inc. 

Class  A.  $1.00  par  common 
Ridgewood  Properties.  Inc. 

$.01  par  common 
Royal  Business  Group.  Inc. 

$1.00  par  common 
RTI.  Inc. 

$.01  par  common 
Sahlen  &  Associates.  Inc. 

$.001  par  common 
Scherer.  R.P.  Corporation 

$1.00  par  convertible  preferred 
Scribe  Systems,  Inc. 

$.01  par  common 
Southland  Financial  Corporation 

$1.00  par  common 
Staar  Surgical  Company 

$.01  par  common 
Status  Game  Corporation 

$.01  par  common 
Sun  State  Savings  and  Loan  Association 
(Arizona) 

$1.00  par  common 
Total  Health  Systems.  Inc. 

$.01  par  common 
TS  Industries.  Inc. 

$.02  par  common 
United  Building  Services  Corporation  of 
Delaware 

$.01  par  common 
United  States  Antimony  Corporation 

$.01  par  common 
Vicon  Fiber  Optics  Corporation 

$.10  par  common 
Vipont  Pharmaceutical.  Inc. 

Warrants  (expire  06-25-89] 

Stocks  Removed  for  Listing  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

American  Income  Life  Insurance 
Company 

$1.00  par  common 
Apollo  Computer.  Inc. 

$.02  par  common 

7V*%  convertible  subordinated 
debentures 
Bank  of  Redlands 

$1.25  par  common 
Berry  Petroleum  Company 

Class  A.  $.01  par  common 
Blockbuster  Entertainment  Corp. 


$.10  par  common 
Brandywine  Savings  &  Loan  Association 
(Pennsylvania) 

$1.00  par  common 
Brinkman  Instruments,  Inc. 

$.01  par  common 
Brintec  Corporation 

$.01  par  common 
Cadnetix  Corp. 

$.01  par  common 
Cherokee  Group.  The 

No  par  common 
Colonial  American  Bankshares 
Corporation 

$5.00  par  common 
Component  Technology  Corp. 

$.01  par  common 
Conversion  Industries,  Inc. 

No  par  common 
CPI  Corporation  — 

$.40  par  common 
Criterion  Group,  Inc. 

Class  A  $.01  par  common 
Enseco  Incorporated 

$.01  par  common 
Envirodyne  Industries,  Inc. 

$.10  par  common 
Excelan,  Inc. 

$.01  par  common 
Falstaff  Brewing  Corporation 

$1.00  par  common 
General  Ceramics,  Inc. 

$1.00  par  common 
Holmes,  D.H.  Company,  Limited 

$2.50  par  common 
HWC  Distribution  Corp. 

$.01  par  common 
Irwin  Magnetic  Systems,  Inc. 

$.001  par  common 
ISC  Systems  Corporation 

No  par  common 
Itel  Corporation 

$1.00  par  common 

Class  Bl  Series  C,  $1.00  par 
convertible  perferred 
Kemper  Corporation 

$5.00  par  common 
Krueger,  W.A.  Company 

$.20  par  common 
Land  of  Uncoln  Savings  and  Loan 

$1.00  par  common 
Mayfair  Industries,  Inc. 

$.01  par  common 
MBS  Textbook  Exchange,  Inc. 

$.01  par  common 
National  FSI,  Inc. 

$.01  pat  common 
Network  Equipment  Technologies,  Inc. 

$.01  par  common 
Pacific  Western  Bancshares 

No  par  common 
Plant  Genetics,  Inc. 

$.01  par  common 
Poly-Teck.  Inc. 

No  par  common 
Polymer  International  Corp. 

$.01  par  common 
Princevilk  Corp. 

$.20  par  common 


Property  Trust  of  America 

$1.00  par  shares  of  beneHcial  interest 
Rowe  Fumitire  Corporation 

$1.00  par  common 
Servico,  Inc. 

$.10  par  common 
Sound  Warehouse,  Inc. 

$.01  par  common 
Stocker  &  Yale,  Inc. 

$1.00  par  common 
Stotler  Group  Inc. 

$1.00  par  common 
Superior  Electric  Company,  The 

$1.00  par  common 
TCF  Financial  Corporation 

$.01  par  common 
Thrifty  Rent-a-Car  System,  Inc. 

$.05  par  common 
Timberjack  Corporation 

$.01  par  common 
Total  System  Services,  Inc. 

$.10  par  common 
United  Artists  Communications,  Inc. 

$.01  par  common 
Universal  Furniture  Limited 

$.01  par  ordinary  shares 
Vitronics  Corporation 

$.01  par  common 
Waxman  Industries,  Inc. 

No  par  common 

Additions  to  the  List 

Akzo,N.V.    I 

American  Depository  Receipts 
Alameda  Bancorporation 

$2.50  par  common 
America  First  Financial  Fund  1987 — A 
Limited  Partnership 

BeneHcial  unit  certificates, 
representing  limited  partnership 
interest 
Bank  Maryland  Corp. 

$.05  par  common 
Biogen,  Inc. 

$.01  par  convertible  exchangeable 
preferred 
Bytex  Corporation 

$.10  par  common 
CCAIR,  Inc. 

$.01  par  common 
Cell  Technology.  Inc. 

$.01  par  common 

Warrantes  (expire  08-27-92) 
Chemdesign  Corporation 

$.01  par  common 
Chempower,  Inc. 

$.10  par  common 
Cirrus  Logic,  Inc. 

No  par  common 
Columbia  Pictures  Entertainment.  Inc. 

Warrants  (expire  06-01-92) 
Comptronix  Corporation 

$.01  par  common 
Conservative  Savings  Bank  (Nebraska) 

$.01  par  common 
Consilium.  Inc. 

No  par  common 
Cooker  Restaurant  Corporation 
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No  par  common 
CRH.  K.C 

American  Depository  Receipts 
Duty  Free  International.  Inc. 

$.01  par  common 
Dyncorp 

Class  A,  17%  redeemable  preferred 
Eastchester  Financial  Corporation 

$.01  par  common 
Fidelity  Federal  Savings  Bank  (Virginia) 

$8.00  par  common 
First  Financial  Management  Corp. 
7%  convertible  subordinated 
debentures 
First  Merchants  Corporation 

No  par  common 
First  Western  Bancorp,  Inc. 
(Pennsylvania) 
$5.00  par  common 
Fleet  Aerospace,  Inc. 

$.01  par  common 
Foothill  Independent  Bancorp 

No  par  common 
Goal  Systems  International.  Inc. 

No  par  common 
Handex  Environmental  Recovery.  Inc. 

$.01  par  common 
Independent  Bankgroup,  Inc.  (Vermont) 

$1.00  par  common 
James  Madison  Limited 

$1.00  par  common 
Kentucky  Medical  Insurance  Company 

Class  A,  $2.80  par  common 
Lifeline  Healthcare  Group.  Ltd. 

$.10  par  common 
Miniscribe  Corporation 
7V2%  convertible  subordinated 
debentures 
Mission- Valley  Bancorp  (Cahfomia) 

No  par  common 
Nationwide  Cellular  Service.  Inc. 
$.01  par  common 
Warrants  (expire  05-04-92) 
New  Milford  Bank  &  Trust  Company. 
The  (Connecticut) 
$5.00  par  common 
Pioneer  Federal  Savings  Bank 
(Washington) 
$1.00  par  common 
POP  Radio  Corporation 

$.01  par  common 
Providence  and  Worchester  Railroad 
Company 
$.50  par  common 
Rexhall  Industries,  Inc. 

No  par  conunon 
Robert  Half  International  Inc. 
7V4%  convertible  subordinated 
debentures 
Schultz  Sav-O  Stores,  Inc. 

$.05  par  common 
Sevenson  Environmental  Services,  Inc. 

$.10  par  common 
Staples,  Inc. 

$.0006  par  common 
Symantec  Corporation 

$.01  par  common 
Synetic,  Inc. 
$.01  par  common 


Tele-Communications.  Inc. 

Ri^ts  (expire  01-31-96) 
Tocor,  Inc. 

Units  (expire  12-31^94) 
Tseng  Labs,  Inc. 

$.005  par  common 
United  Artists  Entertainment  Company 

Qass  A  $.001  par  common 

Class  B,  $.001  par  common 
Unitog  Company 

$.01  par  coRunon 
UNR  Industries,  Inc. 

Warrants  (expire  05-31-95) 
Xsirius  Scientific,  Inc. 

$.01  par  common 
Yankee  Energy  System,  Inc. 

$5.00  par  common 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System,  acting  by 
its  Staff  Director  of  the  Division  of 
Banking  Supervision  and  Regulation 
pursuant  to  delegated  authoritjr'  (12  CFR 
265.2(c)(18)),  July  2a  1989. 
WUUam  W.  Wil«s, 
Secretary  of  the  Board. 
[FR  Doc.  89-17887  Filed  7-31-89:  8:45  am] 

BILLING  CODE  6210-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-NM-23-AD;  AmdL  3»-«287] 

Airworthiness  Directives,  McOoimeH 
Douglas  Model  D&4  and  C-9  (Military) 
Series,  Including  Model  DC-9-80 
Series  and  Model  MD-88  Airplanes, 
Equipped  Witti  a  Ventral  Aft  Pressure 
Bulkhead 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
apphcable  to  all  McDonnell  Douglas 
Model  DC-9  and  C-0  (Military)  series, 
including  Model  DC-9-60  series  and 
Model  MD-8e  airplanes,  which  currently 
requires  optically  aided  visual 
inspections  for  airplanes  with  a  ventral 
aft  pressure  bulkhead,  and  repair  or 
replacement,  as  necessary,  of  the  aft 
pressure  bulkhead  attach  tee.  This 
amendment  revises  the  current  optically 
aided  visual  inspection  program  for 
airplanes  equipped  with  a  ventral  aft 
pressure  bulkhead,  to  require  a 
repetitive  high  frequency  eddy  current 
inspection  of  the  attach  tee  from  the  aft 
side  of  the  bulkhead;  and  deletes  the 
option  for  low  frequency  eddy  current 
inspection  from  the  forward  side  of  the 
aft  pressure  bulkhead.  This  amendmoit 
Is  prompted  by  a  recent  report  of  a  cradc 


in  the  aft  pressure  bulkhead  attadi  tee. 
If  this  condition  is  not  ton  «c ted, 
bulkhead  attach  tee  cradcsmay 
develop,  which  could  result  in  rapid 
depressurization  of  the  fuselage  in  flight 
and  cause  severe  structural  damage  to 
the  airplane. 

EFFECTIVE  DATE:  September  7, 1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Doiiglas  Corporatioo,  3K5 
Lakewood  Boulevard.  Long  Beach, 
California  90846.  Attention:  Director  of 
Publications,  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
FAA  Northwest  Mountain  Regipn,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  3229  East  Spring  Street, 
Long  Beach.  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Michael  N.  Asahara,  DC9/lkiDe0 
Program  Manager.  Airframe  Brandt 
ANM-122L,  FAA  Northwest  Mountain 
Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street.  Long  Beach  California  90806- 
2425;  telephone  (213)  988-5321. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
88-13-09,  Amendment  39-5954  (53  FR 
21411;  June  8. 1988),  applicable  to  Model 
DC-9  and  C-9  (Military)  series, 
including  Model  DC-9-60  series  and 
Model  MD-88  airplanes,  to  require 
optically  aided  visual  inspections,  and 
repair  or  replacement,  as  necessary,  of 
the  aft  pressure  bulkhead  attach  tee. 
was  published  in  the  Federal  Register  on 
April  12, 1989  (54  FR  14656). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Three  commenters  stated  that  tiie 
proposed  rule  should  not  be  adopted 
because  the  manufacturer  is  currently 
developing  an  c^tional  low  frequency 
eddy  current  inspection  technique  from 
the  forward  side  of  the  bulkhead.  They 
requested  that  the  proposed  rule  await 
release  of  final  service  information  to 
provide  the  operators  with  a  procedure 
to  inspect  and  repair  the  attach  tees. 
The  FAA  disagrees.  The  FAA  is  aware 
that  the  manu^cturer  is  developing  a 
new  nondestructive  inspection 
technique.  When  this  technique  has 
been  fully  developed  and  approved,  the 
FAA  may  consider  revising  this  AD  to 
incorporate  die  new  nondestructive 
inspection  technique.  In  consideration  of 
the  safety  implications  of  the  addressed 
unsafe  conditions,  however,  die  FAA 
considers  diat  it  would  be  inappropriate 
to  delay  the  issuance  of  this  Tinal  rule 
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action  until  such  an  inspection 
technique  is  available. 

Three  commenters  stated  that  the 
proposed  rule  incorrectly  referenced  the 
manufacturer's  service  bulletin  and  part 
numbers.  The  FAA  agrees,  and  the 
appropriate  references  and  part 
numbers  have  been  incorporated  into 
the  fmal  rule. 

One  commenter  stated  that  the 
proposed  rule  should  be  revised  to 
specify  the  manufacturer's  rework 
drawings  that  provide  instructions  for 
replacing  existing  aft  pressure  bulkhead 
tee  caps  with  new  improved  tee  caps. 
The  FAA  agrees,  and  the  appropriate 
references  and  instructions  have  been 
incorporated  into  the  final  rule. 

One  commenter  stated  that  the 
replacement  of  existing  attach  tees  with 
the  Improved  attach  tee  in  accordance 
with  the  manufacturer's  service  rework 
drawing  should  constitute  terminating 
action  for  the  inspection  requirements  of 
this  AO,  and  should  be  included  in  the 
proposed  rule  as  terminating  action.  The 
FAA  disagrees.  Due  to  the  multiple-site 
nature  of  the  reported  cracking,  and 
current  nondestructive  inspection 
technology,  the  need  exists  for  continual 
inspections  at  intervals  which  are 
supported  by  tests  and  analysis. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed,  with 
the  changes  previously  described.  The 
FAA  has  determined  that  these  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

There  are  approximately  1,400  Model 
DC-9  series  airplanes  of  the  aff^ected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  740  airplanes  of  the 
affected  design  in  the  worldwide  fleet.  It 
is  estimated  that  740  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  20  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
Tigures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$592,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varoius  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  suflicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


For  these  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  and  Procedures  (44  FR 11034; 
February  26, 1879);  and  (3)  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 
small  entities,  under  the  criteria  of  the 
Regulatory  Flexibility  Act.  A  fmal 
evaluation  has  been  prepared  for  this 
action  and  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

.  Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13]  as 
follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1989):  and  14  CFR  11.89. 

§39.13    [Ameeded] 

2.  Section  39.13  is  amended  by 
superseding  Amendment  39-5954  (53  FR 
21411;  lune  8, 1988),  AD  88-13-09,  as 
follows: 

McDonnell  Douglas:  Applies  to  Model  DC-0 
series  and  C-S  (Military)  including  Model 
DC-9-80  series  and  Model  MD-88 
airplanes,  equipped  with  a  ventral  aft 
pressure  bulkhead,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished  within  the  last  3,500 
landings. 

To  prevent  cracks  which  could  result  in 
structural  failure  of  the  ventral  aft  pressure 
bulkhead,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  the  number 
of  landings  indicated  in  the  table  below,  and 
thereafter  at  intervals  not  to  exceed  3,500 
landings,  inspect  the  aft  side  of  the  ventral  aft 
pressure  bulkhead  attacl.  ee  section  around 
the  entire  periphery  of  the  fuselage,  in 
accordance  with  the  procedures  outlined  in 
paragraphs  A.I.,  A.2.,  and  A.3.,  below. 

I        TABlf 


AccutTiiriated  landings  as 

of  the  effective  date  of 

tttisAO 


35.000—49.999... 
50,000—59.999... 
60,000  or  more... 


For  airplanes  with  less  than  35.000  landings 
as  of  September  6, 1985.  conduct  the  initial 
inspection  before  the  accumulation  of  36.500 
landings. 

1.  Remove  any  sealant  from  the  inspection 
area  of  tee  section  that  might  hinder  optically 
aided  and  high  frequency  eddy  current 
inspections.  Clean  dirt,  grease,  and  all  foreign 
materials  from  the  inspection  area  using  lint- 
free  wipers  and  1,1.1  trichloroethane  solvent 
or  equivalent;  and 

2.  Using  an  optically  aided  visual 
inspection  technique,  inspect  the  5910130-47, 
-55,  and  -56  attach  tees,  in  accordance  with 
McDonnell  Douglas  Service  Sketch  3660B, 
dated  February  26, 1985;  and 

3.  Using  a  high  frequency  eddy  current 
inspection  technique,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A53-231,  dated  February  24. 1989, 
Accomplishment  Instructions,  Paragraph  2, 
Inspection  Procedure  B.,  inspect  the  5910130- 
51,  -53,  and  -54  attach  tees  from  the  aft  side 
of  the  bulkhead. 

Note:  Inspection  Procedure  B.  is  applicable 
to  the  ventral  bulkhead  configuration, 
however,  except  that  the  applicable  part 
numbers  referenced  in  paragraph  A.3.,  above, 
are  to  be  used  in-lieu  of  those  part  numbers 
referenced  in  ASB58-231. 

B.  If  cracks  are  found,  prior  to  further  flight, 
replace  the  cracked  tee  cap  or  repair  by 
splicing  in  a  section  of  the  tee  cap  with  a 
new,  like  or  improved  part,  in  accordance 
with  McDonnell  Douglas  Service  Rework 
Drawings  SR09530aol,  Revision  C,  dated 
August  18, 1987;  or  8R09530001,  Revision 
"Advance  D",  dated  October  29. 1987,  or 
SR09530056,  Revision  "B",  dated  March  27. 
1989.  Prior  to  the  accumulation  of  35.000 
landings  after  the  repair  or  replacement, 
resume  the  repetitive  inspections  in 
accordance  with  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 


Initial  Inspection  prior  to 

accumulation  of  ttw 
following  landings  after 
effective  date  of  ttm  AO 


1,500  landings. 
1,000  landings. 
300  landirtgs. 


All  persons  affected  by  this  directive 
who  have  not  ali«ady  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation.  3856  Lakewood  Boulevard. 
Long  Beach.  Caltfomia  90846.  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
FAA.  Northwest  Mountain  Region,  17900 
Pacific  Highway  South.  Seattle, 
Washington,  or  3229  East  Spring  Street, 
Long  Beach,  California. 
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This  amendment  supersedes 
Amendment  39-5954,  AD  88-13-09. 

This  amendment  becomes  effective 
September  7, 1989. 

Issued  in  Seattle,  Washington,  on  ]uly  24, 
1989. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-17881  Filed  7-31-89;  8:45  am] 

BILUNG  CODE  M10-13-M 


14  CFR  Part  39 

[Docltet  No.  89-NM-40-AD;  Amdt  39-6286] 

Airworthiness  Directives;  Cessna 
Model  550  and  551  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Cessna  Model  550 
and  551  series  airplanes,  which  requires 
inspection  of  both  engine  fuel  flow 
transmitter  installations,  and 
replacement,  if  necessary,  of  certain 
defective  transmitters.  Replacement  of 
transmitters  with  two-piece  electrical 
connector  end  fittings  is  required.  This 
proposal  is  prompted  by  reports  of 
failure  of  the  two-piece  electrical 
connector  fitting,  resulting  in  loss  of  fuel 
pressure  and  total  engine  power  loss. 
This  condition,  if  not  corrected,  could 
lead  to  additional  incidents  of  total 
engine  power  loss  and  the  potential  for 
engine  compartment  fires. 
effective  date:  September  7. 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Cessna  Aircraft  Company,  Citation 
Marketing  Division.  P.O.  Box  7706. 
Wichita.  Kansas  67277.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle.  Washington;  or 
at  the  FAA.  Central  Region.  Wichita 
Aircraft  CertiHcation  Office.  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Jack  Pearson,  Aerospace  Engineer, 
FAA,  Central  Region,  Wichita  Aircraft 
Certification  Offlce,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
948-4427. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
certain  Cesfina  Model  550  and  551  series 
airplanes,  which  requires  inspection  for 


and  removal  of  Cessna  Part  Number 
9912031-5  fuel  flow  transmitters  having 
a  two-piece  electrical  connector  end 
fitting,  and  replacement  with  Cessna 
Part  Number  9912031-6  fuel  flow 
transmitters,  was  published  in  the 
Federal  Register  on  April  28, 1989  (54  FR 
18304). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the 
proposed  rule. 

Since  issuance  of  the  proposal,  the 
manufacturer  has  issued  Revision  1  to 
Cessna  Service  Bulletin  SB550-73-1, 
dated  April  19, 1989.  This  revision 
merely  clarifies  certain  wiring 
replacement  procedures.  The  final  rule 
has  been  changed  to  specify  Revision  1 
as  the  appropriate  service  document 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  This  change  will 
neither  increase  the  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  rule. 

It  is  estimated  that  134  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  4 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $21,440. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 


list  of  Subiects  in  14  CFH  Pari  SB 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Cessna:  Applies  to  Model  550  and  551  series 
airplanes.  Unit  Numbers  -0002  through 
-0207  and  -0209.  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  failure  of  fuel  flow  transmitter 
electrical  connector  end  fittings,  which  could 
result  in  total  engine  power  loss  or  an  engine 
compartment  fire,  accomplish  the  following: 

A.  Within  the  next  50  hours  time-in-service 
after  the  effective  date  of  ttiis  AD,  inspect 
both  engines  to  determine  whether  Cessna 
Part  Number  (P/N)  9912031-6  hiel  flow 
transmitters  are  installed,  in  accordance  with 
Cessna  Service  Bulletin  SB550-73-2,  dated 
February  10, 1989. 

B.  If  Cessna  P/N  9912031-6  fuel  flow 
transmitters  are  installed  on  l>oth  engines,  no 
further  action  is  necessary. 

C.  If  Cessna  P/N  9912031-5  fuel  flow 
transmitters  are  installed,  inspect  the 
transmitter  electrical  connector  end  fitting  for 
each,  in  accordance  with  Cessna  Service 
Bulletin  SB550-73-2.  dated  February  10, 1989. 

1.  If  each  Cessna  P/N  9912031-5  fuel  flow 
transmitter  is  determined  to  have  a  one-piece 
electrical  connector  end  fitting,  no  further 
action  is  necessary. 

2.  Each  Cessna  P/N  9912031-5  fuel  flow 
transmitter  determined  to  have  a  two-piece 
electrical  connector  end  fitting  must  be 
replaced,  either 

a.  Prior  to  further  flight,  in  accordance  with 
Cessna  Service  Bulletin  SB550-73-1.  Revision 
1,  dated  April  19, 1989:  or 

b.  Within  6  months  after  the  effective  date 
of  this  AD.  in  accordance  with  Cessna 
Service  Bulletin  SB550-73-1,  Revision  1, 
dated  April  19, 1989,  provided  that  the  fitting 
is  initially  inspected  in  accordance  with 
Paragraph  5  of  Cessna  Service  Bulletin 
SB550-73-2,  dated  February  10. 1989.  and 
inspected  thereafter  at  intervals  not  to 
exceed  25  hours  time-in-service,  and  found  to 
be  he2  of  cracks  between  the  electrical 
connector  receptacle  and  the  end  fitting  base. 
Any  transmitter  having  a  cracked  fitting  must 
l>e  replaced  prior  to  further  flight,  in 
accordance  with  Cessna  Service  Bulletin 
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SB550-73-1.  Revision  1.  Replacement  of  a 
transmitter  in  accordance  with  Cessna 
Service  BoUetin  SBSS0-7>-l.  Revision  1. 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
paragraph  for  the  transmitter  replaced. 

O.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Wichita  Aircraft  Certification  Office,  FAA, 
Central  Region. 

Note:  If  appropriate,  the  request  should  be 
forwarded  through  an  FAA  Principal 
Maintenance  Inspector  (PMI),  who  will  either 
concur  or  comment,  and  then  send  it  to  the 
Manager,  Wichita  Aircraft  CertiRcation 
Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  wiOi  FAR  21.197  and  21.190  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  a^ected  by  this  directive 
who- have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Cessna  Aircraft  Company, 
Citation  Marketing  Division,  P.O.  Box 
7706,  Wichita.  Kansas  67277.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
PaciHc  Highway  South.  Seattle, 
Washington;  or  at  the  FAA  Central 
Region,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas. 

This  amendment  becomes  effective 
September  7, 1989. 

Issued  in  Seattle,  Washington  on  July  24, 


Dmeil  M.  PadetsoB, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  89-17JJ82  Piled  7-31-89;  R-45  am] 

MUMQ  COOC  4«ie-1»4l 


14  CFR  Part  39 

(Docket  No.  Sa-NM-OI-AO;  Amdt  39-6288] 

Alrworthinaas  Directives;  Lodcheed 
Model  382  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 

SUMMARV:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Lockheed  Model  362  series 
airplanes,  which  requires  periodic 
inspections  of  the  nose  landing  gear 
(NLG)  strut  assemblies  to  detect 
corrosion  and  cracking  in  the  steering 
collar  area,  and  rework  or  replacement, 
if  necessary.  This  amendment  is 
prompted  by  a  report  of  failure  of  a  NLG 
strut  assembly,  which  resulted  in  the 
separation  of  the  NLG  from  the  airplane 


during  landing.  This  condition,  if  not 
corrected,  could  lead  to  loss  of 
controllability  of  the  airplane  upon 
landing. 

EFFECTIVE  DATB  September  7, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company,  86  South  Cobb  Drive, 
Marietta,  Georgia  30063.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Atlanta  Aircraft 
Certification  Office.  FAA,  Central 
Region,  1669  Phoenix  Parkway,  Suite 
210C.  Atlanta,  Georgia. 
FOR  FURTHER  IHFORMATION  CONTACT: 
Mr.  Jack  Bentley,  Aerospace  Engineer, 
Airframe  Brandi  (ACE-120A),  Atlanta 
Aircraft  Certification  Office,  FAA, 
Central  Region,  1669  Phoenix  Parkway, 
Suite  210C.  Atlanta,  Georgia  30349; 
telephone  (404)  991-2910. 
SUPPLEMENTARV  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Lockheed  Model  382  series  airplanes, 
which  requires  periodic  inspections  of 
the  nose  landing  gear  (NLG)  strut 
assemblies  to  detect  corrosion  and 
cracking  in  the  steering  collar  area,  was 
published  in  the  Federal  Register  on 
March  1, 1989  (54  FR  8550). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  sole  commenter,  Lockheed, 
requested  that  the  proposed  repetitive 
inspection  interval  of  3,000  hours  time- 
in-service  be  revised  to  3,150  hours  so 
that  inspections  could  be  accomplished 
during  operators'  regular  maintenance 
schedules,  and  so  as  to  fit  Lockheed's 
recommended  time  between  overhaul  of 
12,600  hours.  The  FAA  concurs  and  has 
determined  that  extension  of  the 
repetitive  inspection  interval  by  an 
additional  150  hours  will  not  have  an 
adverse  impact  on  safety.  The  final  rule 
has  been  revised  accordingly. 

Lockheed  indicated  that  it  is  revising 
the  applicable  service  bulletin  to  include 
additional  information  concerning 
procurement  of  equipment  and  to  update 
certain  rework  procedures  to  reflect 
current  practices.  Lockheed  requested 
that  issuance  of  the  final  rule  be  delayed 
until  this  revision  is  available.  The  FAA 
does  not  concir.  Lockheed  has  advised 
the  FAA  that  fiie  revision  to  the  service 
bulletin  will  not  be  issued  until 
November  1989.  In  light  of  the  safety 
implications  addressed  in  the  AD,  the 


FAA  considers  it  inappropriate  to  delay 
this  action  until  that  time.  The  FAA  has 
determined  that  the  procedures 
provided  in  the  current  issue  of  the 
service  bulletin  are  adquate  to 
accomplish  the  requirements  of  this  AD. 

Lockheed  also  provided  updated 
information  as  to  the  current  number  of 
affected  airplanes  in  the  worldwide  and 
U.S.  fleet.  The  eonomic  impact  analysis 
paragraph  below  has  been  revised  to 
include  this  new  information. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  These  changes 
will  neither  increase  the  economic 
burden  on  any  operator  nor  increase  the 
scope  of  the  AD. 

There  are  approximately  36  Model  382 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
21  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  74  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $62,160  for 
the  initial  inspection  cycle. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  tMs  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  Ae  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
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amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a],  1421  and  1423; 
49  U.S.C.  106(g]  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Lockheed:  Applies  to  Model  382  series 
airplanes,  serial  numbers  3946  through 
'    4637,  certificated  in  any  category. 

Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  failure  of  the  nose  landing  gear 
strut  assembly,  accomplish  the  following: 

A.  Within  the  next  250  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  3,150 
hours  time-in-service,  perform  an  inspection 
for  corrosion  of  the  nose  landing  gear  strut 
assembly,  part  number  388071-3,  in 
accordance  with  Lockheed  Service  Bulletin 
382-32-31,  dated  September  5, 1979. 

1,  If  corrosion  is  detected  which  is  within 
the  limits  speciHed  in  the  service  bulletin, 
rework  in  accordance  with  the  service 
bulletin  prior  to  further  flight. 

2.  If  corrosion  is  detected  which  is  outside 
the  limits  specified  in  the  service  bulletin, 
prior  to  further  flight,  accomplish  one  of  the 
following: 

a.  Replace  the  defective  cylinder  assembly, 
part  numl}er  371675-1  with  a  serviceable 
cylinder  assembly;  or 

b.  Modify  the  nose  landing  gear  strut  and 
components  in  accordance  with  Lockheed 
Service  Bulletin  382-32-23,  dated  March  17, 
1978. 

B.  Modification  of  the  nose  landing  gear 
strut  and  components  in  accordance  with 
Lockheed  Service  Bulletin  382-32-23,  dated 
March  17, 1978,  constitutes  terminating  action 
for  the  inspection  requirements  of  this  AD. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Atlanta  Aircraft  Certification  Office,  FAA, 
Central  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed  Aeronautical 
systems  Company,  86  South  Cobb  Drive, 
Marietta,  Georgia  30063.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 


Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Atlanta  Aircraft 
Certification  Office,  FAA  Central 
Region,  1669  Phoenix  Parkway,  Suite 
210C,  Atlanta,  Georgia. 

This  amendment  becomes  effective 
September  7, 1989. 

Issued  in  Seattle,  Washington,  on  July  24, 
1989. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  89-17884  Filed  7-31-89:  8:45  am] 

BUUNQ  CODE  4110-13-H 


14  CFR  Part  39 

[Docket  No.  8»-Nli-38-AD;  Amdt  39-6289] 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  which  requires 
replacement  of  the  upper  door  liner 
track  pivot  bolts  on  the  aft  passenger 
doors.  This  amendment  is  prompted  by 
a  report  of  interference  between  the 
pivot  bolt  and  the  escape  slide 
packboard.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
escape  slide  to  properly  deploy  and  the 
door  to  fully  open,  thus  delaying  and 
possibly  jeopardizing  successful 
emergency  evacuation  of  an  airplane. 
EFFECTIVE  DATE:  September  7, 1989. 
addresses:  The  applicable  service 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle,  Washington  98124.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  S.  Young,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1929. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  0-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Model  767  series  airplanes, 
which  requires  replacement  of  the  upper 
door  liner  track  pivot  bolts  on  the  aft 


passenger  doors,  was  published  in  the 
Federal  Register  on  May  1, 1989  (54  FR 
18536). 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 
-  The  commenter  expressed  no 
objection  to  the  proposed  rule. 

Since  issuance  of  the  Notice.  Boeing 
has  issued  Revision  1  to  Alert  Service 
Bulletin  767-25A0109,  dated  April  27, 
1989.  This  revision  incorporates  the 
"Notice  of  Status  Change"  which  was 
cited  in  paragraph  A.  of  the  proposal. 
The  final  rule  has  been  revised  to 
reference  Revision  1  of  the  alert  service 
bulletin. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  noted.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  212  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  98  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  6  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhoiu*.  The  cost  of  the 
required  parts  is  estimated  to  be  less 
than  $50.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $28,420. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under'the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuttKxity:  49  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(8)  (Revised,  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airwordiiness 
directive: 

Boeing:  Applies  to  all  Model  767  series 
airplanes,  identified  in  Boeing  Alert 
Service  Bulletin  767-2SA0109,  Revision  1, 
dated  April  27, 1988,  listed  in  Group  1  on 
which  Boeing  Service  Bulletin  767-25- 
0036  has  been  accompUshed,  and 
airplanes  listed  in  Group  2,  certiricated  in 
any  category.  Compliance  is  required 
within  18  months  after  the  effective  date 
of  this  AD,  unless  previously 
accomplished. 
To  ensure  that  the  escape  slide  will  deploy 

properly,  accomplish  the  following: 

A.  Replace  the  upper  door  liner  pivot  bolts, 
in  accordance  with  Boeing  Alert  Service 
Bulletin  767-2SA(n0O,  Revision  1,  dated  April 
27. 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  comphance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

jNota:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

C  Special  flight  permits  may  be  issued  in 
accordance  writh  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AO. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  Sooth,  Seattle, 
Washington. 

This  amendment  becomes  effective 
September  ^,  1988l 


Issued  in  Seattle,  Washington,  on  July  24, 
1989. 
Darrell  M.  Pedersao, 

Acting  Manager.  Ttansport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-17883  Filed  7-31-89:  8:45  am] 

BILUNQ  COOe  4t10-1S-M 


14  CFR  Part  71 


[Airspace  Docket  No.  89-AQL-111 

Alteration  to  Transition  Area,  Eagle 
River,  Wi 

agency:  Federal  Aviation 
Administraton  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
alter  the  existing  Eagle  River.  WI, 
transition  area  to  accommodate  a  new 
VOR/DME  Runway  04  Standard 
Instrument  Apprcach  Procedure  (SIAP) 
to  Eagle  River  Union  Airport  Eagle 
River,  WI.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of  the 
aircraft  using  approach  procedures  in 
instrument  conditions  friam  other 
aircraft  operating  under  visual  weather 
conditions  in  controlled  airspace. 
EFFECTIVE  DATE:  0901  u.t.c.  November 
16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPIf  MENTARV  INFORMATION: 

History 

On  Tuesday,  May  30, 1989,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Pari  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  alter  the  existing  Eagle  River, 
WL  transition  area  airspace  (54  FR 
22914). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740a6E  dated  January  3, 
1989. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  ahers  the 
designated  transition  area  airspace  near 
Eagle  River,  WL  The  present  transition 


area  is  being  modified  to  accommodate 
a  new  VOR/DME  Ranway  04  SIAP  to 
Eagle  River  Union  Airport,  Eagle  River. 
WI. 

The  development  of  the  procedure 
requires  that  the  FAA  alter  the 
designated  airspace  to  insiu-e  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
70D-foot  controlled  airspace. 

Aeronautical  mapa  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circiunnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements.  | 

The  FAA  has  detarmined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparatioa  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Reguktory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71-{  AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.a  1348(a),  1354(a),  1510; 
Executive  Order  10654: 49  U.S.G  10e(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

§71.181    [Amended] 

2.  Section  71.181  Is  amended  as 
follows: 

Eagle  River,  WI  [Revised] 

That  airspace  extending  upward  from  700 
!  feet  above  tlie  surface  witliin  a  5-mile  radius 
of  Ea^  River  Union  Airport  (Lat  45*55'S5'' 
N.,  Long.  8g*ie'04"  W.);  and  within  3  miles 
each  side  of  the  037*  bearing  from  the  airport, 
extending  from  the  5-miIe  radius  area  to  7.5 
miles  northeast  of  the  airport;  and  within  3 
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miles  each  side  of  the  201*  bearing  from  the 
airport,  extending  from  the  5-mile  radius  area 
to  6  miles  southwest  of  the  airport. 

Issued  in  Des  Plaines,  Illinois,  on  |uly  21, 
1989. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

|FR  Doc.  89-17885  Filed  7-31-89:  8:45  am] 

BILLING  COOe  4S10-13-M 


14  CFR  Part  73 

[Airspace  Dodcet  No.  88-ASW-60] 

Establishment  of  Restricted  Area  R- 
6318;Marfa,TX 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes 
Restricted  Area  R-6318.  located  near 
Marfa,  TX,  for  the  deployment  of  a 
tethered  aerostat-borne  radar  system 
within  the  restricted  area  at  the  request 
of  the  United  States  Customs  Service. 
This  action  allows  the  Customs  Service 
to  provide  surveillance  of  airspace  from 
the  surface  up  to  14,000  feet  mean  sea 
level  (MSL)  and  to  detect  low-altitude 
suspect  aircraft  attempting  to  penetrate 
the  airspace.  The  notice  of  proposed 
rulemaking  (NPRM)  for  the 
establishment  of  R-6318  also  included 
the  estabUshment  of  R-6316,  R-6317, 
and  the  alteration  of  Federal  Airway  V- 
13.  Preparations  for  the  deployment  of  a 
tethered  aerostat-borne  radar  system 
are  completed  at  the  site  for  R-6318  but 
have  not  been  completed  at  the  sites  for 
R-6316  and  R-6317.  The  Customs 
Service  is  ready  to  begin  operations  at 
the  site  for  R-6318;  therefore,  action  is 
being  taken  to  establish  R-6318  prior  to 
the  establishment  of  R-6316  and  R-6317. 

EFFECTIVE  DATE:  0901  U.t.C.,  August  10, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Jesse  B.  Bogan,  Jr..  Airspace  Branch 
(ATO-240).  Airspace— Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591;  telephone:  (202) 
267-9253. 

SUPPLEMENTARY  information: 

History 

On  Mardi  10,  igea  the  FAA  proposed 
to  amend  Parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  73)  to  establish  Restricted  Areas  R- 
6316  located  near  Eagle  Pass,  TX;  R- 


6317  located  near  El  Sauz.  TX;  R-6318 
located  near  Marfa,  TX:  and  to  alter  the 
description  of  VOR  Federal  Airway  V- 
13  located  in  the  vicinity  of  El  Sauz.  TX 
(54  FR  10167).  This  action  would  allow 
the  Customs  Service  to  provide 
surveillance  of  airspace  and  to  detect 
low-altitude  suspect  aircraft  attempting 
to  penetrate  the  airspace.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  Comments  on  the  proposal  were 
received  from  the  United  States  Air 
Force  (USAF).  the  Texas  Aeronautical 
Commission  (TAC),  and  the  Aircraft 
Owners  and  Pilots  Association  (AOPA). 
Only  those  comments  specifically 
related  to  R-6318  are  listed  since  this 
document  pertains  only  to  the 
estabhshment  of  R-6318. 

The  USAF  objected  to  the  15,000  feet 
MSL  ceiling  of  R-6318  at  the  proposed 
location.  The  restricted  area  would  be 
located  under  the  Valentine  Military 
Operations  Area  which  has  a  base  of 
15,000  feet  MSL  The  USAF  suggested  to 
the  Customs  Service  that  the  ceiling  of 
the  proposed  restricted  area,  R-6318. 
should  be  lowered  to  14.000  feet  MSL 
The  Customs  Service  agreed  with  the 
suggestion  of  the  USAF  and  has 
requested  that  the  FAA  establish  R-6318 
with  a  ceiling  of  14,000  feet  MSL  instead 
of  the  15,000  feet  MSL  ceiling  as 
proposed  in  the  NPRM.  Therefore.  R- 

6318  will  be  established  with  a  ceiling  of 
14.000  feet  MSL  instead  of  the  15,000  feet 
MSL  ceiling  as  proposed  in  the  NPRM. 

The  TAC  submitted  the  following 
written  comments  to  the  FAA: 

1.  The  TAC  objected  to  the  proposed 
location  of  R-6318  which  would  block 
the  VFR  fiyway  between  Marfa  and  Van 
Horn.  TX,  along  U.S.  Highway  90  and 
the  southern  pacific  railroad  tracks.  The 
commission  stated  that  low  fiying  VFR 
aircraft  in  marginal  VFR  conditions 
traveling  east  and  turning  south  to  avoid 
R-6318  would  easily  lose  sight  of  the 
highway  and  railroad  tracks,  and 
aircraft  traveling  west  and  turning  north 
around  the  restricted  area  would  be  at 
risk  from  the  rising  terrain 
approximately  1.25  nautical  miles 
northeast  of  R-631&  While  it  is  true  that 
VFR  pilots  may  lose  sight  of  VFR 
landmarks.  e.g.,  the  railroad  tracks  or 
the  highway,  while  circumnavigating  the 
restricted  area,  pilots  will  be  able  to 
establish  their  aircraft  on  a  heading  or 
course  which  would  allow  them  to  sight 
the  railroad  tracks  or  the  highway 
within  a  relatively  short  time  or 
distance,  hi  addition,  circumnavigating 
the  restricted  area  to  the  northeast  may 
require  pilots  to  make  altitade 


adjustnienls  in  VFR  conditioiis  to 
compensate  for  the  rising  lenaim  located 
northeast  of  the  restricted  area.  The 
altitude  adjustment  if  desired  by  the 
pilot,  can  be  taken  without  aay  safety 
problems. 

2.  The  TAC  expressed  a  concern  that 
pilots  would  be  unable  to  determine  the 
exact  location  of  the  aerostat  balloon 
within  the  restricted  area,  and  that  the 
unlit  tether  cables  of  the  aerostat 
balloon  would  be  a  considerable  risk  for 
any  VFR  pilot  flying  through  the 
restricted  area.  The  restricted  area  is 
designed  to  completely  contain  the 
aerostat  balloon  and  its  cables,  lighted 
or  unlighted.  We  recognize  the  pilot's 
desire  to  be  able  to  see  the  balloon  and 
its  cable,  but  it  is  the  pilot's 
responsibility  to  remain  clear  of  a 
restricted  area  between  the  designated 
altitudes  and  during  the  time  of 
designation  for  the  restricted  area, 
unless  the  pilot  has  advance  permission 
to  traverse  the  restricted  area. 
Therefore,  determining  the  exact 
location  of  an  aerostat  balloon  within  a 
restricted  area  and  the  lighting  of  its 
cables  would  be  inconsequential  to  a 
pilot. 

3.  The  TAC  recommended  that 
alternate  sites  be  studied  before  any 
final  decision  is  made  on  the  exact 
location  of  the  aerostat  balloon.  Prior  to 
the  selection  of  a  site  for  the  restricted 
area,  the  Customs  Service  considered 
several  sites  for  the  restricted  area.  The 
site  selected  for  the  establishment  of  the 
restricted  area  was  determined  to  he  the 
best  possible  site  for  the  deployment  of 
a  tethered  aerostat-borne  radar  system. 

Comments  received  from  the  AOPA 
are  as  follows: 

1.  Public  hearings  should  be  held  to 
allow  for  user  input.  Due  to  the  nature  of 
the  aerostat  program  and  security,  the 
Customs  Service  felt  that  public 
hearings  prior  to  the  establishment  of 
the  aerostat  restricted  areas  would  not 
be  in  the  best  interest  of  the  aerostat 
program. 

2.  The  aerostat  balloons  should  not  be 
flown  prior  to  beiag  indicated  on  the 
aeronautical  charts,  and  the  FAA  should 
publish  Notices  to  Airmen  (NOTAMs) 
concerning  the  estabUshment  of  the 
restricted  areas.  The  Customs  Service 
has  requested  to  establish  the  restricted 
area  as  soon  as  possible  in  order  to 
execute  the  radar  surveillance  systems 
of  the  aerostat  program.  Delaying  the 
deployment  of  the  aerostat  would  have 
a  significant/adverse  impact  on  the 
schedule  and  cost  of  the  proposed  radar 
survfc.l lance  systems  in  the  southwest 
The  FAA  will  infono  the  pubtic  of  the 
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establishment  of  R-6318  by  publishing 
the  information  in  the  NOTAMs  prior  to 
the  effective  date  for  the  establishment 
of  R-e318.  This  information  will  appear 
in  the  August  special  notice  procedures 
between  August  10  and  September  21, 
1989.  Subsequently,  R-6318  will  appear 
on  the  en  route  charts  beginning 
September  21, 1989,  and  should  appear 
on  other  related  aeronautical  charts  as 
they  are  published. 

3.  The  Customs  Service  should  place 
strobe  lights  on  the  aerostat  balloons' 
tether  cables.  The  FAA  does  not  require 
the  Customs  Service  to  place  strobe 
lights  on  the  aerostat  balloons'  tether 
cables  while  the  balloons  are  within  the 
confines  of  the  restricted  area.  Also,  the 
Customs  Service  feels  that  placing 
strobe  lights  on  the  aerostat  balloons' 
tether  cables  would  pose  a  dangerous 
threat  to  the  aerostat  balloons  during 
inclement  weather,  as  well  as  a  danger 
to  operators  when  they  retrieve  the 
balloon  during  lightning  activity. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations 
establishes  Restricted  Area  R-6318  in 
the  vicinity  of  Marfa,  TX.  The  Customs 
Service  will  deploy  a  tethered  aerostat- 
borne  radar  system  with  the  capability 
of  detecting  low-altitude  suspect  aircraft 
attempting  to  penetrate  the  airspace  at 
this  location.  The  system  will  increase 
the  probability  of  the  interception  and 
interdiction  of  suspect  aircraft  and 
provide  low-altitude  radar  coverage  for 
the  Customs  Service.  In  order  to  achieve 
the  aim  of  the  Customs  Service,  it  is 
necessary  to  restrict  airspace  from  the 
surface  to  14,000  feet  MSL,  within  a  2- 
statute-mile  radius  of  a  point  on  the 
Marfa  very  high  frequency  omni- 
directional radio  range  [VOR]  292° 
radial,  21  miles  from  the  VOR. 

With  the  exception  of  that  part  of  the 
notice  which  proposed  to  establish  R- 
6316,  R-6317,  alter  V,-13,  change  the 
ceiling  of  R-6318  from  15,000  feet  MSL  to 
14,000  feet  MSL,  and  editorial  changes, 
these  amendments  are  the  same  as 
those  proposed  in  the  notice.  A  separate 
action  will  be  taken  at  a  later  date  to 
establish  R-6316,  R-6317,  and  alter  V- 
13,  after  preparations  for  the 
deployment  of  the  tethered  aerostat- 
borne  radar  systems  are  completed  at 
those  sites.  Section  73.63  of  Part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

F.ffective  Date 

The  FAA  fmds  good  cause  for  making 
this  amendment  effective  in  less  than.30 
days  after  publication  because  the 
Customs  Service  has  indicated  that 


delaying  the  deployment  of  the  aerostat 
would  have  a  significant/adverse 
impact  on  the  schedule  and  cost  of  all 
proposed  tadar  surveillance  systems  in 
the  southwest.  Pilots  in  the  vicinity  of 
Marfa.  TX,  will  be  informed  of  the 
establishment  of  R-6318  prior  to  the 
effective  date  through  the  NOT  AM 
system. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "sigttificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  lo  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety,  Restricted  areas. 

Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  73)  is 
amended,  as  follows: 

PART  73~SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a),  1354(a),  1510, 
1522;  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  rtib.  L.  97-449.  January  12, 1983);  14 
CFR  11.69. 

§73.63    [Amended] 

2.  §  73.63  is  amended  as  follows: 
R-6318  Marfa,  TX  [New] 

Boundaries.  A  2-mile  radius  centered  at  lat. 

3O''26'0O"N.,  long.  104°20'00"W. 
Designated  altitudes.  Surface  to  14,000  feet 

MSL 
Time  of  designation.  Continuous. 
Controlling  agency.  FAA,  Albuquerque 

ARTCC. 
Using  agency.  United  States  Customs  Service. 

Issued  in  Washington,  DC.  on  )uly  25, 1989. 

Harold  W.  Becker, 

Manager,  Airspace — Rules  and  Aeronautical 

Information  Division. 

[FR  Doc.  89-17886  Filed  7-31-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulation  Na  16] 
RIN  0960-AC49 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Exception 
of  Certain  Aasistance  Payments  From 
Retrospective  Monthly  Accounting 

agency:  Social  Security  Administration, 
HHS. 

action:  Final  rule. 

summary:  This  fmal  rule  implements 
section  1611(c)(5)  of  the  Social  Security 
Act  (the  Act)  as  added  by  section  9106 
of  Pub.  L.  100^203  (the  Omnibus  Budget 
Reconciliation  Act  of  1987).  Section 
1611(c)(5)  of  the  Act,  effective  April  1. 
1988,  provides  that  the  Supplemental 
Security  Income  (SSI)  benefit  for  a 
month  will  be  computed  using  the 
amount  of  certain  assistance  payments 
received  in  the  same  month,  rather  than 
the  amount  of  these  payments  received 
in  a  prior  month. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Irving  Darrow,  Esq.,  Legal  Assistant,  3- 
B-1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (301) 
'  965-1755. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  1611(c)  of  the  Act,  the  SSI 
benefit  amount  is  determined  based  on 
income  in  the  second  prior  month  rather 
than  the  current  month.  This  is  known 
as  retrospective  monthly  accounting 
(RMA).  The  statute  provides  an 
exception  to  this  general  rule  under 
which  benefit  amounts  for  the  first  3 
months  of  eligibility  or  reeligibility  are 
based  on  income  in  the  first  month  of 
eligibility  or  reeligibility.  These 
provisions  are  contained  in  20  CFR 
416.420. 

Section  1611(c)(5)  of  the  Act,  as  added 
by  section  9106  of  Pub.  L.  100-203. 
provides  a  further  limited  exception  to 
the  statutory  rule  for  counting  income  in 
determining  benefit  amounts.  Under  this 
special  rule,  income  in  the  form  of 
certain  assistance  payments  will  be 
considered  in  determining  the  benefit 
amount  for  the  month  in  which  it  is 
received  (the  current  month)  rather  than 
having  such  income  received  in  a  prior 
month  determine  the  current  month's 
benefit  amonnt.  These  assistance 
payments  ane  as  follows: 
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(1)  Aid  to  famiiies  with  Dependent 
Children  under  title  IV-A  of  the  Social 
Security  Act  (the  Act): 

(2)  Foster  Care  under  title  IV-E  of  the 
Act; 

(3)  Refugee  Cash  Assirtance  pursuant 
to  section  412(e)  of  the  Immigration  and 
Nationality  Act; 

(4)  Cuban  and  Haitian  Entrant 
Assistance  pursuant  to  section  501(a]  of 
Pub.  L  96-422;  and 

(5)  Bureau  of  Indian  Affairs  general 
assistance  and  diild  welfare  assistance 
pursuant  to  42  Stat  208  as  amended. 

lliis  final  rule  amends  i  4ie.420(b)  of 
the 'current  regulations  to  include  Uiis 
statutory  change. 

Justification  for  Dispensing  Witfi 
Rulemaking  Procedures 

The  Department,  even  when  not 
required  by  statute,  as  a  matter  of 
policy,  generally  follows  the 
Administrative  Procedure  Act  (APA) 
notice  of  proposed  rulemaking  and 
public  comment  procedures  specified  in 
5  U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  sudi 
procedures.  Section  553(b)(3)(B)  of  the 
APA  exempts  application  of  notice  and 
comment  rulemaking  procedures  "when 
the  agency  for  good  cause  finds  *  *  * 
that  notice  and  pubUc  procedures 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest."  We 
are  dispensing  with  notice  and  comment 
rulemaking  in  the  case  of  this  rule 
because  such  rulemaking  is  unnecessary 
since  this  rule  merely  reflects  the 
provisions  of  section  1611(c)(5)  of  the 
Social  Security  Act,  as  added  by  section 
9106  of  Pub.  L 100-203,  and  does  not 
contain  any  policies  established  by  the 
Secretary. 

Regulatory  Proceduies 

Executive  Order  No.  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291,  because  program  and 
administrative  costs  are  entirely  the 
result  of  legislation  and  not  this  rule. 
The  program  and  administrative  costs 
will  be  insignificant  and  savings  are 
estimated  at  less  than  $1  million  a  year. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Pub.  L  96-354, 


the  Regulatory  Flexibility  Act  is  not 

required. 

Paperwork  Reduction  Act  of  1980 

This  regulation  imposes  no  reporting 
and  recordkeepiing  reqaireraents 
necessitating  clearance  by  the  Office  of 
Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13-807,  Supplemental  Security 
Income  Program) 

List  of  SobjecU  in  20  CFR  Part  41S 

Administrative  practice  and 
procedure.  Aged,  Blind,  DisabiUty 
benefits.  Public  assistance  programs. 
Supplemental  Seciuity  Income. 

Dated:  May  31, 1989. 
DorcBS  R.  Hmdy, 

Commissioner  of  Social  Security. 

Approved:  |uly  5, 1989. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

Part  416  of  Tide  20  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  416— [AMENDED] 

1.  The  authority  citation  for  Subpart  D 
of  Part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1611  (a),  (b),  (c).  and 
(e),  1812, 1817,  and  1631  of  the  Social  Security 
Act;  42  U.S.C.  1302. 1382  (a),  (b).  (c).  and  (e). 
1382a,  1382f,  and  1383. 

2.  In  §  416.420,  a  new  paragraph  (b)(4) 
is  added  to  read  as  follows: 

§416.420    Determination  of  benefits; 
general 

***** 

(b)  Exceptions  to  the  general  rule. — 

*  *  • 

(4)  Income  derived  from  certain 
assistance  payments.  We  use  your 
income  in  the  current  month  from  the 
programs  listed  below  to  determine  your 
benefit  amount  for  that  same  month.  The 
assistance  programs  are  as  follows: 

(i)  Aid  to  Families  with  Dependent 
Children  under  title  IV-A  of  the  Social 
Security  Act  (die  Act); 

(ii)  Foster  Care  under  title  IV-E  of  the 
Act; 

(iii)  Refugee  Cash  Assistance  pursuant 
to  section  412(e)  of  the  Immigration  and 
Nationality  Act; 

(iv)  Cuban  £md  Haitian  Entrant 
Assistance  pursuant  to  section  501(a)  of 
Pub.  L.  96-422;  and 

(v)  Bureau  of  Indian  Affairs  general 
assistance  and  child  welfare  assistance 
pursuant  to  42  Stat  208  as  amended. 
***** 

|FR  Doc.  e&-17845  Filed  7-31-89;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Uiuy  ciHUi  cvnwfif  AORMwiranoR 

21  CFR  Parts  1310  and  ISIS 

Records,  Reports,  Invorts,  and 
Exports  of  Precursor  and  Essential 
Ctiemicals,  Tablelino  MacMnas  Md 
Encapsulating  Machines 

AOENCV:  Dnig  Enforcement 
Administration  (DEA),  justice. 

ACnON:  Final  rule. 

summary:  This  final  rule  establishes 
procedures  designed  to  implement  the 
requirements  of  the  Chemical  Diversion 
and  Trafficking  Act  of  1988.  The  rule 
contains  the  requirements  for  the 
recordkeeping,  reporting,  importing,  and 
exporting  of  precursor  and  essential 
chemicals  and  recordkeeping  and 
reporting  on  tableting  machines  and 
encapsulating  machines. 

EFFECTIVE  DATE:  Part  1310  (tile  format 
required  on  records  and  reports)  will  be 
effective  August  31, 1989;  Part  1313  will 
be  effective  October  30, 1989;  except 
§§  1313.15(a)  and  1313.24(a]  which  will 
be  effective  on  August  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.  Thomas  Gitchel.  Chief,  State  and 
Industry  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 


Introduction 

On  February  8, 1969.  a  notice  of 
proposed  rulemaking  designed  to 
implement  the  Chemical  Diversion  and 
Trafficking  Act  of  1988  (the  "Act")  was 
published  in  the  Federal  Register  (54  FR 
6144-6151).  The  proposed  nde  provided 
the  oppmlunity  for  interested  parties  to 
submit  comments  on  these  proposed 
regulations  on  or  before  March  27, 1988. 

The  numbering  system  for  Parts  1310 
and  1313  has  been  revised  from  the 
proposed  regulations  to  be  consistent 
with  the  numbering  in  existing 
regulations  in  21  CFR  Part  1300. 

Thirty-four  interested  parties  filed 
comments.  A  section-by-section 
analysis  of  the  comments  and  (be  DEA'i 
consideration  of  them  are  set  forth 
below. 

Part  1310— Records  and  Reports  of 
Listed  Chemicals  aad  Certain  Machines 

Several  comments  were  received 
stating  that  the  Piperidine  Report  (DEA 
Form  420)  and  its  relevant  regulations  be 
deleted  from  this  section.  To  avoid  any 
confusion,  DEA  wishes  to  clarify  that 
the  previoos  Part  1310,  to  inducte  the 
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DEA  Fonn  420.  the  seven-day  and  the 
semiannual  reports,  is  deleted  and 
replaced  by  the  current  Part  1310. 

Definitions  (9  laiIMn) 

Fourteen  comments  addressed  the 
definitions  of  "regulated  person"  and 
"retrievable"  and  the  exemptions  to  a 
"regulated  transaction"  as  being 
unclear,  confusing,  or  not  in  compliance 
with  the  Act.  The  DEA  has  redefined  the 
term  "regulated  person"  to  more  closely 
parallel  the  definition  of  "person",  as 
used  elsewhere  in  Title  21  (See  21  CFR 
1301.02(j)). 

One  comment  stated  that  the 
definition  of  "regulated  person"  should 
be  expanded  to  include  the  parent  and 
subsidiaries,  aHiliates  and  related 
companies.  However,  it  is  DEA's  view 
that  companies  that  are  separate  legal 
entities  will  be  treated  for  the  purposes 
of  these  regulations  as  separate 
"regulated  persons". 

Four  comments  asked  whether  a 
licensed  customs  broker  is  in  any  sense 
a  "regulated  person"  and  also  exprssed 
concern  about  the  role  of  common 
carriers.  The  broker  becomes  a 
regulated  person  only  when  it  meets  the 
definition  of  a  chemical  importer  or 
exporter,  as  explained  in  §  1310.01(f)(1) 
(ii).  S  1313.02(b)  and  §  1313.02(f). 

Several  comments  took  exception  to 
S  1310.01(f)(l)(i),  which  establishes  the 
exemption  for  certain  domestic,  lawful 
transactions  for  "agents  and 
employees".  The  comments  stated  that 
the  proposed  exemption  would  add 
confusion  to  the  clear  language  of  the 
Act,  would  create  the  need  for 
excessive,  unnecessary  and  unintended 
recordkeeping  and  reporting  and  would 
be  redundant.  It  is  the  intent  of  the 
regulation  to  ensure  that  records  are 
available  and  that  the  ability  exists  to 
assign  specific  responsibility.  As  such, 
specific  definition  of  those  persons  who 
are  covered  by  the  exemption  is 
necessary. 

One  comment  objected  to 
S  1310.01(f)(l)(i)  by  addressing  the 
unrelated  topic  of  warehouses  and 
public  terminals.  Exemptions  which 
apply  to  warehouses  and  public 
terminals  are  specifically  covered  under 
§  1310.01(f)(l](ii). 

One  comment  noted  the  incorrect 
reference  mentined  at  the  end  of 
S  1310.01(f)(1)  (ii)  and  (iii);  "this  section" 
and  "this  title  or  title  III".  DEA  concurs 
and  the  wording  has  been  changed  to 
reflect  the  proper  reference. 

It  was  noted  by  DEA  that  part  of  the 
exemption  relating  to  tableting  machines 
and  encapsulating  machines  specified 
under  9  1310.01(f)(2)  had  been 
inadvertently  omitted  from  the  proposed 


regulations.  The  missing  language  has 
been  incorporated  into  this  subsection. 

One  comment  requested  a 
clarification  of  the  term  "manufacture". 
Three  comments  questioned  if  the  Act 
applied  to  chemicals  "used  in  the 
manufacture"  of  products  manufactured 
under  the  approval  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act.  It  was  not  the 
intent  to  regulate  "use  or  consumption  in 
manufacture".  A  regulated  transaction 
does  not  cover  receipt  of  listed 
chemicals,  except  by  a  regulated  person. 
Also,  a  specific  exemption  from  the  term 
regulated  transection  is  provided  for  a 
"chemical  mixture"  as  set  forth  in 
9  1310.01(g). 

Two  comments  took  exception  to  the 
use  of  "readily"  in  the  definition  of 
"retrievable"  (9  1310.01(h)),  stating  that 
timeliness  should  not  be  a  primary 
concern  and  that  it  adds  nothing  to  the 
definition.  Clearly,  one  of  the  purposes 
of  the  Act  is  to  provide  law  enforcement 
access  to  information  which  is  accurate 
and  can  be  responded  to  in  a  timely 
manner.  Therefore,  timeliness  is  a  major 
concern. 

Three  comments  addressed  the  need 
to  define  the  terms  "tableting"  and 
"encapsulating"  machines,  as  regulated 
by  the  Act.  DEA  has  incorporated  the 
definitions  into  the  final  regulations 
(§9  1310.01  (i)  and  (j)).  One  comment 
asked  for  specific  clarification  of  the 
status  of  a  specific  encapsulating 
machine  which  is  addressed  with  this 
added  definition.  The  proposed 
9  1310.01(i)  is  redesignated  as  paragraph 
(k). 


Substances  Covered  (9  1310.02) 

Several  comments  addressed  the  30 
days  advance  notice  of  additions  of 
substances  as  listed  chemicals,  specified 
in  9  1310.02(c),  as  being  insufficient, 
inadequate,  and  in  need  of 
improvement.  These  parties  have 
misinterpreted  this  subsection.  Prior  to 
implementing  the  addition  or  deletion  of 
substances  as  listed  chemicals,  DEA 
will  publish  in  the  Federal  Register  a 
proposed  rule  allowing  30  days  for 
comments.  It  has  been  and  will  continue 
to  be  this  agency's  practice  to  provide 
for  reasonable  effective  dates  and 
sufficient  time  to  establish  compliance 
with  the  regulations  at  the  time  any  final 
order  is  published  adding  a  new 
chemical. 

One  comment  suggested  that  DEA 
adopt  a  similar  mechanism  described  in 
Section  6053(b)  of  the  Act  for  adding 
new  chemicals  to  the  list.  That  section 
provides  for  the  Attorney  General  to 
forward  to  the  Office  of  Management 
and  Budget  (0MB)  any  proposed 
regulations  for  OMB's  comments  and 
recommendations.  DEA  currently 


forwards  all  proposed  rules  and  final 
rules  to  0MB  for  review  pursuant  to 
E.0. 12291,  except  those  required  to  be 
made  "on  the  record."  Since  this  is  not 
an  "on  the  record"  rulemaking,  all 
proposals  for  adding  or  deleting 
chemicals  from  the  list  of  listed 
chemicals  will  be  reviewed  by  OMB. 

One  comment  requested  DEA  to 
include  a  period  of  time  for  establishing 
"regular  customer^'  and  "regular 
suppliers"  after  adding  a  substance  as  a 
listed  chemical.  Although  the  Act  does 
not  contain  a  provision  for  this 
additional  period.  DEA  recognizes  the 
usefulness  of  this  suggestion  and  intends 
to  provide  an  opportunity  for  such 
submissions  under  any  final  order  which 
may  be  issued  under  9  1310.02(h). 

Several  comments  addressed  the  need 
for  DEA  to  specifically  identify  the 
listed  chemicals  by  means  of  a 
numbering  system  already  in  use  by  the 
chemical  industry  to  minimize 
uncertainty  regarcfing  which  chemicals 
are  regulated.  DEA  has  reviewed  the 
three  numbering  systems  specifically 
mentioned  in  the  comments  (CAS, 
TSUS,  and  Schedule  B)  and  has 
determined  that  they  were  designed  for 
other  purposes  and  do  not  specifically 
meet  the  needs  of  the  Act.  In  addition, 
there  are  overlaps  and  repetitions  within 
each  of  these  systems  which  may  cause 
additional  confusion. 

However,  DEA  will  produce  a 
reference  guide  as  an  aid  to  the 
regulated  industry. 

Persons  Required  To  Keep  Records  and 
FUe  Reports  (9  1310.03) 

Three  comments  addressed  a 
reference  missing  from  9  1310.03.  This 
section  should  end  "*  *  *  shall  keep  a 
record  of  the  transaction  as  specified  by 
9  1310.04  and  file  reports  as  specified  by 
9  1310.05."  DEA  agrees  with  these 
comments  and  has  made  the  appropriate 
modifications. 

Maintenance  of  Records  (9  1310.04) 

Several  comments  requested  further 
explanation  of  the  phrase  "the  principal 
place  of  business",  as  specified  in  the 
proposed  9  1310.04(c).  DEA  has  inserted 
additional  language  into  this  subsection 
clarifying  that  any  regulated  person  who 
conducts  regulated  transactions  at  more 
than  one  location  shall  keep  records  at 
each  location.  To  allow  fiexibihty  to 
companies  with  multiple  locations,  a 
provision  for  a  single  central 
recordkeeping  location  is  provided. 
However,  each  regulated  person 
operating  at  multiple  locations  where 
records  are  stored  must  devise  a  system 
to  ensure  that  the  recordkeeping  and 
reporting  requirements  are  not  being 
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evaded.  This  subsection  was  subdivided 
to  facilitate  a  better  understanding  of  its 
purpose. 

One  comment  suggested  that  records 
be  maintained  for  at  least  five  to  seven 
years.  This  recommendation  would  be 
inconsistent  with  the  specific  time  limits 
for  keeping  records  established  by  the 
Act. 

Reports  (9  1310.05) 

Several  comments  requested  further 
clarification  of  the  terms  "extraordinary 
quantity",  "uncommon  method  of 
payment",  and  "unusual  or  excessive 
losses".  These  terms  apply  to  situations 
which  appear  to  be  outside  the 
framework  of  a  normal  business 
transaction.  The  chemical  industry  is 
expected  to  understand  the  nature  of  its 
legitimate  business  transactions  and 
must  make  informed  decisions  as  to 
whether  the  above  terms  apply  to  any  of 
their  transactions.  DEA  intends  to  make 
available  informal  guidance,  as  opposed 
to  regulations,  to  assist  the  chemical 
industry  in  meeting  this  requirement. 

Two  comments  requested  clarification 
of  the  term  "nearest"  DEA  office 
mentioned  in  99  1310.05(a)  and  (b).  This 
regulation  has  been  reworded  to  reflect 
that  contacts  are  to  be  made  to  the  DEA 
Divisional  office  for  the  area  in  which 
the  regulated  person  making  the  report 
is  located.  DEA  office  locations  are 
available  in  telephone  directories  and 
will  be  available  in  DEA  guidelines. 

Sixteen  comments  addressed  the 
reporting  requirements  for  quantitative 
and  cumulative  thresholds  as  being 
vague  and  ambiguous  and  also 
requested  further  clarification.  The 
threshold  limits  apply  only  to  the 
maintenance  of  records  under  Part  1310 
and  for  import/export  transactions 
under  Part  1313  and  do  not 
automatically  trigger  the  filing  of  reports 
on  regulated  transactions.  It  was  not  the 
intent  of  DEA  to  imply  that  reporting 
was  required  for  virtually  every 
chemical  transaction  that  exceeds  the 
quantitative  or  cumulative  thesholds.  To 
avoid  the  unintentional  confusion 
concerning  the  application  of 
quantitative  and  cumulative  thresholds. 
DEA  has  removed  subsection  (c)  from 
9  1310.05  and  placed  it  under  9  1310.04(f) 
where  it  is  more  appropriate.  Reports 
are  still  required  for  any  transactions 
which  meet  the  specific  reporting 
requirements  of  9  1310.05. 

Several  comments  addressed  the  level 
of  the  threshold  quantities.  One 
comment  requested  that  these 
quantitative  thresholds  be  replaced  with 
percentage  amounts,  relative  to  the 
previous  year's  experience.  Comments 
from  law  enforcement  agencies 
expressed  that  the  proposed  thresholds 


were  too  high  for  chemicals  not  used  in 
the  production  of  pharmaceuticals  and 
suggested  a  zero  threshold  for  these 
chemicals.  Among  the  comments,  there 
was  no  consensus  nor  were  any 
alternatives  provided.  The  figures 
outlined  in  the  regulations  were  arrived 
at  after  substantial  internal  study  and 
discussions  with  industry.  DEA  intends 
to  be  flexible  with  experience  regarding 
thresholds,  but  these  these  thresholds 
will  remain  for  the  initial 
implementation  of  the  Act. 

One  comment  requested  DEA  to 
establish  an  upper  threshold  limit  in 
which  shipments  which  exceed  these 
thresholds  are  not  regulated.  This  is  not 
provided  for  in  the  Act  and  cannot 
otherwise  be  justified  at  this  time. 

As  suggested  by  several  comments 
and  to  assist  in  the  structuring  of  an 
industry  monitoring  system,  the 
cumulative  threshold  provision 
(9  1310.04(f))  has  been  revised  to  assess 
the  quantities  involved  on  the  basis  of  a 
calendar  month,  rather  than  on  a  30-day 
period  as  originally  proposed. 

One  comment  proposed  that  DEA 
consider  having  each  supplier  send  in 
monthly  compilations  of  all  chemical 
shipments  in  a  format  similar  to  the 
reporting  currently  required  for 
pharmaceuticals  under  control  of  the 
Controlled  Substances  Act.  DEA  cannot 
levy  this  as  a  requirement  as  it  is  not 
authorized  by  the  Act. 

DEA  has  added  a  sentence  to 
9  1310.05(a)(3)  clarifying  which 
regulated  person  is  responsible  for 
reporting  an  in-transit  loss.  The  supplier 
is  responsible  for  reporting  the  loss  to 
DEA.  Section  1310.05(a)(4)  specifies 
reporting  requirements  for  domestic 
transactions  only  for  tableting  machines 
and  encapsulating  machines.  DEA  will 
propose  the  export  reporting 
requirements  at  a  later  date. 

Contents  of  Records  and  Reports 
(9  1310.06) 

To  avoid  confusion,  DEA  has  deleted 
the  reference  to  "reports"  in 
9  1310.06(a).  Also.- six  comments  were 
received  concerning  the  telephone 
number  requirement,  identification  of 
customers,  and  the  reporting  burden. 
DEA  has  deleted  the  telephone  number 
as  required  information  on  the  record, 
but  the  telephone  number,  where 
obtainable,  is  required  on  reports  made 
to  DEA  and  on  the  declarations  for 
exports  of  listed  chemicals. 

Three  comments  stated  that  DEA  has 
substantially  underestimated  the 
reporting  burden  on  regulated  persons. 
Several  modifications  referenced  above 
will  serve  to  reduce  the  reporting  burden 
and  DEA  deems  the  estimate  to  be 
accurate.  As  provided,  future  comments 


regarding  this  burden  estimate  should  be 
directed  to  OMB,  as  specified  in 
9  1310.06. 

Proof  of  Identity  (9  13104)7) 

Fifteen  comments  were  received 
regarding  the  requirement  to  "identify 
the  other  party"  involved  in  a  regulated 
transaction  specified  in  9  1310.07.  A 
distinction  has  been  made  between 
elements  of  proof  of  identity  for 
domestic  transactions  and  export 
transactions.  To  further  clarify  when 
this  requirement  must  occur,  the  phrase 
"at  the  time  the  order  is  placed"  has 
been  added  to  9  1310.07(a). 

Several  comments  addressed  the  need 
for  alternatives  to  obtaining  the 
signature  of  a  purchaser  or  the 
purchaser's  agent  due  to  the  ever 
increasing  number  of  orders  generated 
electronically,  the  blanket  purchase 
orders  negotiated  at  the  beginning  of 
each  year,  and  the  fact  that  in  most 
sales  the  seller  does  not  receive  a 
document  signed  by  the  buyer. 

This  section  has  been  modified  to 
provide  flexibility  to  firms  in  meeting 
the  requirement  based  upon  normal 
business  practices,  but  maintaining  the 
need  for  the  clear  and  provable 
establishment  of  the  identity  of  the  other 
party.  The  rule  provides  that  prior  to  an 
initial  transaction  with  a  new  customer, 
the  parties  document  the  proof  of 
identity  and  authorized  signature.  This 
authorized  signature  can  be  maintained 
on  file  but  must  be  updated  annually. 
The  initial  transaction  record  must 
reflect  a  unique  identification  number 
and  the  signature  of  the  authorized 
agent.  If  a  firm  chooses,  subsequent 
transactions  need  not  have  the  signature 
of  the  authorized  agent;  however,  the 
supplier  must  ensure  that  the  purchaser/ 
authorization  has  not  changed. 

Also,  this  section  has  been  modified 
to  include  acceptable  identification  for 
domestic  electronic  orders,  such  as 
computer  passwords. 

Part  1313 — Importation  and  Exportation 
of  Precursors  and  Essential  Chemicals 

Two  comments  recommended  that 
throughout  this  Part  the  word 
"notification"  be  used  rather  than 
"declaration"  in  describing  DEA  Form 
486.  The  DEA  Form  486,  Precursor  and 
Essential  Chemical  Import/Export 
Declaration,  is  the  required  method  of 
notification  which  the  Administrator  has 
established  for  chemical  imports  and 
exports. 

One  comment  requested  an  exemption 
to  filing  reports  of  precursors  and 
essential  chemicals  for  activities 
between  companies  and  foreign 
subsidiaries  within  the  same 
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corporation.  Such  an  exemption  would 
be  inconsistent  mth  the  requireinents  of 
the  Act. 

Several  comments  suggested  that  DEA 
be  consistent  in  the  wording  used  to 
describe  when  to  file  a  DEA  Form  486. 
Therefore,  the  subsections  tfaroo^out 
this  Part  that  contain  the  words 
"prorided".  "furnished",  and  "filed" 
have  been  changed  to  "received". 
However,  for  transactions  covered  by 
S  1313.12  and  S  1313.21,  a  DEA  Form  486 
must  still  be  received  at  DEA  not  later 
than  IS  days  prior  to  the  date  of 
importation  or  exportation. 

Based  on  numerous  comments 
regarding  the  compromising  of 
confidentiality,  the  difficulty  in  keeping 
the  form  with  the  shipment,  and  the 
form's  utility  in  the  foreign  country,  the 
five-part  DEA-486  has  been  changed  to 
a  three-part  form,  eliminating  foreign 
distribution  for  both  import  and  export. 
The  Act  provides  the  Attorney  General 
authority  to  require  such  form  as  he 
deems  appropriate  for  the  purpose  of 
notification,  and  DEA  Form  486  meets 
this  requirement. 

Two  comments  challenged  the 
language  of  S5  1313.13(a)  and  1313.22(a] 
that  imports  (or  exports}  of  chemicals 
must  be  for  "medical,  commercial, 
scientific  or  other  legitimate  uses".  DEA 
cannot  conceive  of  another  purpose  for 
such  importation  or  exportation,  other 
than  for  illicit  purposes.  This  is  the  very 
concept  for  which  this  legislation  was 
created,  and  the  wording  remains 
unchanged. 

Also,  the  terms  "the  regulated, 
chemical  importer"  under  §  1313.13(c)(1) 
and  "the  regulated,  chemical  exporter" 
under  S  1313.22(c)(1)  were  considered 
unclear.  The  proposed  phrases  are 
redundant,  and  the  word  "regulated" 
has  been  deleted  from  both  subsections. 

Several  comments  discussed  possible 
variances  in  amounts  reported  on  DEA 
Form  486  and  the  actual  quantity 
imported/exported,  due  to.  for  example, 
evaporation  or  seepage  during  shipping. 
Historical  knowledge  of  any  losses  does 
not  relieve  the  regulated  person  from 
reporting  the  amount  received  or 
shipped.  Companies  should  be  able  to 
document  normal  experiences  and  the 
actual  quantity  exported  from  the 
United  States  or  foreign  country  shall  be 
reported  on  DEA  Form  486. 

Two  comments  requested  DEA 
consider  using  existing  import/export 
documents  required  by  other  federal 
agencies  in  heu  of  a  DEA  form.  Several 
federal  agencies  regulate  imports  and 
exports,  each  with  different  authority 
and  jurisdiction.  However.  DEA  does 
not  operate  within  the  mandates  and 
regulations  of  these  other  agencies.  The 
Act  cleariy  provides  DEA  the  authority 


to  promulgate  its  own  regulations 
independent  of  other  federal  agencies. 

Two  comments  asked  that  DEA  allow 
the  use  of  telefax  equipment  to  file 
necessary  declarations.  Although  not  an 
item  for  inclusion  in  the  regulations, 
DEA  has  already  established  this 
capability  in  anticipation  of  the  Act.  The 
DEA  telex  number  for  import/export 
transactions  is  (202)  307-8570. 

Scope  (§  1313.11) 

One  comment  stated  that  the  term 
"those  sections"  in  §  1313.01  was 
unclear.  This  section  has  been  clarified 
to  read  "that  section",  specifically 
referring  to  Section  1018  of  the  Act  (21 
U.S.C.  971). 

Definitions  (§  13134)2) 

Two  comments  urged  that  the 
definitions  of  "regulated  person"  and 
"regulated  transaction"  oudined  in  Part 
1310  either  be  included  or  incorporated 
by  reference  in  Part  1313.  DEA  agrees 
that  such  a  modification  would  clarify 
that  those  terms  also  apply  in  Part  1313 
and  therefore  the  definitions  have  been 
restated  in  S  1813.02. 

Four  comments  suggested  diat  the 
word  "article"  in  the  definitions  of 
"chemical  export"  and  "chemical 
import"  in  §§  1313.02  (a)  and  (c)  be 
changed  to  conform  with  the  language  in 
the  Act.  DEA  has  substituted  the  term 
"listed  chemical"  wherever  the  word 
"article"  is  mentioned. 

Two  comments  addressed  the  phrase 
"that  is  not  in  conflict  with  the  laws  of 
the  country  to  which  it  is  intended  for 
import"  as  part  of  the  definition  of 
"chemical  export".  A  new  definition  has 
been  added  which  deletes  this  phrase.  A 
new  section  (|  1313.25)  has  been  added 
in  which  DEA  will  publish  a  notice  of 
foreign  import  restrictions  on  listed 
chemicals  of  which  the  DEA  has 
knowledge. 

One  comment  recommended  the 
"exporter  of  record"  be  considered  the 
exporter  and  tiat  the  "importer  of 
record",  as  defined  in  the  U.S.  Customs 
Consumption  Summary,  be  the  chemical 
importer.  These  definitions  have  been 
modified  to  ensure  specific  and  clear 
responsibility  is  assigned.  The  importer/ 
exporter  of  record  as  defined  in  the 
comment  may  not  have  all  of  the  facts 
relevant  to  the  transaction.  The  revised 
definition  has  been  modified  based  on 
comments  and  input  from  the  U.S. 
Customs  Service  and  now  specifies  the 
responsibility  for  submission  of  the 
export  declaration  to  meet  the 
requirements  of  the  Act. 

Several  comments  questioned  the 
criteria  used  in  determining  "an 
established  business  relationship"  and 
suggested  that  in  defining  an  estabhshed 


business  relationship  DEA  accept 
previous  transactions  in  non-regulated 
products  as  sufficient  to  establish  a 
business  relationship  for  purposes  of  the 
Act.  Some  of  these  comments  also 
addressed  the  phrase  "and  accepted  by" 
mentioned  in  the  term  "regular 
customer".  All  comments  were  reviewed 
carefully  and  many  changes  were  made 
in  this  area.  The  term  "established 
business  relationship"  has  been  defined 
separately  for  imports  and  exports  and 
incorporated  into  B  1313.02.  Only 
previous  transactions  in  the  specific 
listed  chemical  apply  in  meeting  an 
established  business  relationship.  Also, 
the  phrase  "and  accepted  by"  has  been 
deleted  from  the  definition  of  regular 
customer. 

One  comment  stated  that  the 
definition  of  "chemical  importer"  was 
ambiguous  as  it  r^ates  to  the 
jurisdiction  and  castoms  territory  of  the    ' 
United  States.  The  appropriate 
definitions  have  been  modified  with 
input  from  the  U.S.  Customs  Service. 

One  comment  foimd  die  statement 
"*  *  *  from  the  jurisdiction  of  the 
United  States  into  the  customs  territory 
of  the  United  States  *     *     '"as 
ambiguous.  This  is  a  standard  definition 
used  in  distinguishing  tariff  laws  from 
all  other  applicable  laws. 

Importation  of  Pracursor  and  Essential 
Chemicals  Requirement  of  Authorization 
to  Import  (S  1313.12) 

§§  1313.12  (a)  and  (b)  have  been 
rewritten  to  clarify  when  the  filing  of 
DEA  Form  486  must  be  accomplished. 
Subsection  (c)  was  created  to  address 
the  waiver  of  the  15-day  notification 
requirement  as  it  pertains  to  filing  a 
DEA  Form  486.  These  modifications 
were  made  based  on  comments  DEA 
addressed  previously  under  Part  1313. 

Contents  of  Import  Declaration 
(§  1313.13) 

One  comment  recommended  that  DEA 
permit  the  regulated  community  to  use 
bonded  warehouses  to  store  listed 
precursor  and  essential  chemicals  if  the 
appropriate  import  notice  either  has  not 
been  given  in  a  timely  manner  or  is 
deemed  insufficient.  The  use  of  a 
bonded  warehouse  has  no  bearing  on 
the  requirement  to  submit  a  DEA  Form 
486  for  any  importation  meeting  or 
exceeding  the  quantitative  thresholds. 
Any  importation  meeting  or  exceeding 
the  quantitative  ^resholds  and  found 
not  to  contain  the  appropriate 
documentation  would  be  in  violation  of 
the  Act  and  subject  to  the  penalties 
outlined  in  the  Act. 

Several  comments  addressed  the 
requirement  in  $  1313.13(c)(4)  to  include 
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the  license  number  for  importers  on  the 
DEA  Form  486  emphasizing  the 
unavailability  of  this  information.  This 
requirement  has  been  deleted  from  the 
regulations  and  the  DEA  Form  486. 

Distribution  of  Import  Declaration 
(§  1313.14) 

The  five-part  Precursor  and  Essential 
Chemical  Import/Export  Declaration 
(DEA  Form  486)  was  changed  to  a  three- 
part  form,  as  previously  mentioned 
under  Part  1313.  Previously  designated 
copies  1  and  2  for  foreign  distribution 
have  been  eliminated  and  copies  3. 4. 
and  5  have  been  renumbered,  with  the 
new  copy  1  being  the  regulated  person's 
copy,  the  new  copy  2  being  DEA's  copy, 
and  the  new  copy  3  being  the  U.S. 
Customs  Service  copy. 

One  comment  suggested  that  the  DEA 
From  486  was  contrary  to  the  U.S. 
Customs  Service's  program  to  require 
electronic  or  "paperless  transfers"  of 
forms,  etc..  by  1990.  This  Act  responds 
to  a  current  specific  law  enforcement 
need.  Future  administrative  provisions 
will  be  considered  as  experience 
dictates. 

Waiver  of  15-day  Advance  Notice  for 
Chemical  Importers  (§  1313.15) 

The  question  was  raised  concerning 
provisions  for  "emergency  shipments" 
for  new  customers.  DEA  cannot  foresee 
any  life  threatening  emergency  which 
could  render  the  15-day  notice 
established  by  the  Act  as  impractical. 
DEA.  as  has  been  its  practice,  will 
attempt  to  provide  assistance  to  the 
regulated  industry  in  truly  exigent 
circumstances. 

Several  companies  proposed  difi'erent 
scenarios  which  they  believe  would 
make  it  difficult,  if  not  impossible,  to  file 
the  DEA  Form  486 15  days  prior  to 
importation.  The  law  is  very  clear  on 
this  issue  and  this  requirement  is 
unchanged. 

DEA's  authority  was  questioned 
concerning  the  statutory  notice  function 
which  was  described  as  a  "premarketing 
clearance  and  registration."  DEA  does 
not  recognize  this  as  a  premarket 
clearance,  only  as  a  15-day  notification 
period  in  order  for  this  agency  to 
perform  the  responsibilities  formally 
envisioned  in  the  Act. 

One  comment  objected  to  the  use  of 
the  word  "grant"  in  S  1313.15(b)  and 
§  1313.24(b),  as  it  relates  to  regular 
supplier  and  regular  customer  status,  on 
the  ground  that  its  use  was  not 
authorized  by  Congress.  These 
subsections  have  been  rewritten  to 
parallel  the  language  of  the  Act. 

Three  comments  were  received 
concerning  DEA's  authority  to  require 
information  specified  in  §  1313.15(c)(l-8) 


and  the  confidentiality  of  the 
information.  This  subsection  has  been 
rewritten  keeping  in  mind  the  concerns 
of  the  industry  and  the  needs  of  DEA. 
DEA  will  take  action  to  ensure 
confidentiality  is  maintained  within 
DEA.  This  agency  has  handled 
proprietary  information  under  the 
Controlled  Substances  Act  for  years  and 
has  established  procedures  and 
experience  in  this  area. 

One  comment  expressed  concern 
about  the  requirement  that  chemical 
importers  must  supply  the  identity  of 
each  foreign  chemical  supplier  within  30 
days  from  the  promulgation  of  these 
regulations.  This  requirement  is  clearly 
outlined  in  the  Act. 

Five  comments  questioned  the 
relevancy  of  the  requirements  of 
S  1313.15(g)  and  S  1313.24(0.  DEA  agrees 
that  these  subsections  are  covered  by 
Part  1310  and  has  deleted  both  from  the 
final  regulations. 

One  comment  recognized 
inconsistencies  of  §  1313.1S(h)  with 
previously  stated  sections.  To  correct 
these  inconsistences,  the  referenced 
citation  was  changed  to  §  1313.12,  and 
the  phrase  "for  all  chemical  imports" 
was  eliminated. 

One  comment  stated  DEA  does  not 
have  the  authority  to  rescind  regular 
supplier  status.  DEA  has  determined 
that  S§  1313.15  (i)  and  (j)  were 
redundant  as  this  information  is  already 
specified  in  §  1313.15  and  has  been 
deleted.  These  changes  will  make  the 
regular  supplier  determination  more 
workable. 

The  subsections  within  S  1313.15  have 
been  renumbered  to  reflect  the  above 
changes. 

Exportation  of  Precursors  and  Essential 
Chemicals  Requirement  of  Authorization 
to  Export  (§  1313.21) 

Two  comments  addressed  the  phrase 
"that  is  not  in  conflict  with  the  laws  of 
the  country  to  which  it  is  intended  for 
export"  as  expressed  in  §  1313.21(b). 
DEA  will  publish  a  notice  of  countries 
which  have  imposed  restrictions  for 
listed  chemicals.  Section  1313.25  has 
been  created  for  this  purpose.  It  will  be 
the  obligation  of  the  regulated  industry 
to  review  the  Federal  Register  for  these 
notices.  Where  such  notices  have  been 
published,  there  is  a  presumption  that 
the  regulated  persons  have  made  good 
faith  efforts  to  familiarize  themselves 
with  these  restrictions  and  will  abide  by 
them. 

Contents  of  Export  Declaration 
(§  1313.22) 

Two  comments  requested  that  the 
phrase  "authorized  to  export"  be 
deleted  since  the  remaining  language  is 


sufficient  for  DEA's  purposes.  DEA 
agrees  with  these  comments  and  has 
deleted  this  phrase  from  S  1313.22(b). 
Five  comments  were  directed  to  the 
complex  and  time-consuming 
procedures  involved  in  the  return  of 
exported  chemicals  which  were  refused, 
rejected  or  otherwise  undeliverable.  The 
procedures  have  been  reevaluated,  and 
new  procedures  have  been  established 
to  expedite  the  return  of  the  listed 
chemicals.  The  shipment  must  be 
returned  to  the  regulated  person  as  soon 
as  possible.  A  written  notification 
outlining  the  circumstances  must  be 
forwarded  to  DEA  following  the  return 
within  a  reasonable  time. 

Distribution  of  Export  Declaration 
(S  1313.23) 

The  modifications  to  DEA  Form  486 
are  explained  under  Distribution  of 
Import  Declaration.  In  regard  to  exports, 
the  new  copy  3  must  be  presented  to  the 
U.S.  Customs  Service  along  with  a  copy 
of  the  Shippers  Export  Declaration. 

Waiver  of  15-day  Advance  Notice  for 
Chemical  Exporters  (§  1313.24) 

One  comment  requested  that  a 
mechanism  be  provided  to  give  the  U.S. 
Customs  Service  notice  that  the  15-day 
notification  requirement  has  been 
waived.  This  suggestion  has  been 
incorporated  into  the  DEA  Form  486. 

One  comment  suggested  that  filing 
DEA  Form  486  for  each  shipment  to 
regular  customers  would  be 
unmanageable  and  recommended 
quarterly  or  yearly  regular  customer 
reports.  This  suggestion  is  not  in 
accordance  with  the  Act. 

One  comment  recommended  that  at 
the  time  of  initial  notification  an 
exporter  be  permitted  to  apply  for 
"regular  customer"  status  for  all  listed 
chemicals,  even  if  within  the  preceding 
two-year  period  the  customer  has  not 
purchased  all  of  the  listed  chemicals. 
DEA  will  not  recognize  regular  customer 
status  without  a  business  relationship 
having  been  established  for  each 
specified  chemical. 

One  comment  recommended  adding 
the  words  "if  known"  to  the  end  of 
§  1313.24(d)(3).  DEA  concurs  with  this 
requested  addition  and  has  moved  this 
section  to  a  new  definition  contained  in 
§  1313.02(j). 

One  comment  recommended  that  DEA 
allow  up  to  120  days  to  supply  complete 
customer  lists  to  the  Administrator  after 
publication  of  tdese  regulations.  The  Act 
speciHcally  states  that  the  regular 
customer  list  shall  be  received  not  later 
than  30  days  after  the  publication  of  the 
final  regulations. 
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One  comment  stated  that  DEA  does 
not  have  the  authority  to  disqualify  a 
regular  customer.  Section  1018(c)(l]  of 
the  Act  states  specifically  that  the 
Attorney  General  "may  disqualify  any 
regular  customer"  as  specified  in  the 
Act. 

Two  comments  stated  DEA  had  no 
authority  to  limit  the  15-day  advance 
notice  waiver  for  listed  precursor 
chemicals  based  on  the  Convention 
Against  Illicit  Trafficking  in  Narcotic 
Drugs  and  Psychotropic  Substances. 
Section  1313.24(j)  has  been  deleted  from 
the  final  regulations. 

Transshipment  and  In-Tiansit  Shipment 
of  Precunors  and  Essential  Chenucals 

Advance  Notice  of  Importation  for 
Transshipment  or  Transfer  (§  1313.31) 

Five  comments  were  received 
addressing  this  section.  Two  comments 
asked  for  clarification  of  "regulated 
person"  as  it  relates  to  transshipments 
that  originate  from  foreign  countries. 
The  party  who  caused  the  transshipment 
or  transfer  is  responsible  for 
notification. 

Two  comments  discussed  the  need  for 
waiver  requirements.  Providing  a  waiver 
of  the  reporting  requirements  would 
only  encourage  diversion  into  the  illicit 
market  To  prevent  the  United  States 
from  having  its  borders  facilitate  the 
transfer  of  chemicals  for  ilHcit 
operations,  the  United  States  needs  the 
time  to  determine  the  legitimacy  of  the 
customer. 

Suspension  of  Shipments  (S  1313.41) 

One  comment  requested  clariHcation 
on  how  this  authority  will  be  exercised. 
The  comment  also  pointed  out  that  the 
Act  states  the  "legal  and  factual  basis" 
for  suspension  must  be  provided  by  the 
Administrator.  The  Act  specifies  the 
requirements  for  the  suspension  of  a 
shipment  and  the  wording  of  the 
regulation  has  been  changed  to  parallel 
the  language  of  the  Act. 

Request  for  Hearing  (S  1313^) 

Two  subsections  have  been  added  to 
clarify  the  procedures  governing 
hearings. 

Miscellaneous 

Two  comments  requeued  DEA  to- 
include  in  the  regulations  the  penalties 
pertaining  to  noncompliance  with  the 
Act.  Regulations  are  not  the  appropriate 
forum  for  listing  penalties;  they  are 
cleariy  set  forth  in  the  Act. 

The  Piperidine  Report  (DEA  Form 
420).  0MB  approval  1117-0017.  is 
eliminated 

The  Administrator  of  the  Drug 
Enforcement  Administration  hereby 
certifies  that  this  final  rule  will  have  no 


significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibihty  Act,  5  U.S.C.  801 
et  seq.  This  rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  (E.O.) 
12291  of  February  17, 1981.  Pursuant  to 
sections  3(c)(3)  and  3(e)(2)(C)  of  E.O. 
12291  and  section  6053(b)  of  Pub.  L.  100- 
690,  this  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  The 
information  collection  requirements  in 
the  proposed  rule  were  approved  by  the 
Office  of  Management  and  Budget  on 
February  3, 1969.  Modifications  of  the 
information  collection  requirements,  set 
forth  in  this  final  rule,  were  approved  on 
July  19, 1989. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and  it 
has  been  determined  that  the  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

List  of  Subjects 

21  CFR  Part  WO 

Drug  enforcement  administration, 
Drug  traffic  control,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1313 

Drug  enforcement  administration, 
Drug  traffic  control.  Exports,  Imports, 
Reporting  requirements. 

For  reasons  set  out  in  the  preamble, 
Chapter  II.  Title  21,  Code  of  Federal 
Regulations  is  amended  as  follows. 

1.  Part  1310  is  revised  to  read  as 
follows: 

PART  1310— RECORDS  AND  REPORTS 
OF  LISTED  CHEMICAI^  AND  CERTAIN 
MACHINES 


Sec. 

1310.01    Definitions. 

131002    Substances  covered. 

1310.03  Persoss  required  to  iieep  records 
and  file  reports. 

1310.04  Maintenance  of  records. 

1310.05  Reports. 

1310.06  Content  of  records  and  reports. 

1310.07  Proof  of  identity. 
Authority:  21  U.S.C.  802, 630,  671(b). 

§13ia01    Defnitiohs. 

As  used  in  this  part  the  follovring 
terms  shall  have  die  meanings  specified: 

(a)  The  term  "Act"  means  the 
Controlled  Substances  Act  as  amended 
(84  Stat.  1242: 21  U.S.C.  801)  and/or  the 
Controlled  Substances  Import  and 
Export  Act  as  amended  (84  Stat.  1285; 
21  U.S.C.  951)1 

(b)  The  term  "hsted  chemical"  means 
any  listed  precursor  chemical  or  hsted 
essential  diemical. 

(c)  The  term  "listed  precursor 
chemical"  means  a  chemical  specifically 


designated  by  the  Administrator  in 
§  1310.02(a)  that  in  addition  to 
legitimate  uses,  is  used  in  manufacturing 
a  controlled  substance  in  violation  of 
this  title  and  is  critical  to  the  creation  of 
a  controlled  substance. 

(d)  The  term  "listed  essential 
chemical"  means  a  chemical  specifically 
designated  by  the  Administrator  in 

§  1310.02(b)  that  in  addition  to 
legitimate  uses,  is  used  as  a  solvent 
reagent,  or  catalyst  in  manufacturing  a 
controlled  substance  in  violation  of  this 
title. 

(e)  The  term  "regulated  person" 
means  any  individual,  corporation, 
partnership,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine. 

(fj  The  term  "regulated  transaction" 
means: 

(1)  A  distribution,  receipt  sale, 
importation  or  exportation  of  a 
threshold  amount  as  determined  by  the 
Administrator  wMch  includes  a 
cumulative  threshold  amount  for 
multiple  transactions  of  a  listed 
chemical,  except  that  such  temi  does  not 
include: 

(i)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context  agents 
or  employees  means  individuals  under 
the  direct  management  and  control  of 
the  regulated  person; 

(ii)  A  delivery  of  a  listed  chemical  to 
or  by  a  common  i»  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exportation  of  a  listed  chemical  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 
exporter  from  compliance  vridi  this  part 
of  Part  1313  of  this  chapt«i 

(iii)  Any  category  of  transaction 
specified  by  regulation  of  the 
Administration  as  excluded  from  this 
definition  as  uimecessary  for 
enforcement  of  the  Act;    - 

(iv)  Any  transaction  in  ■  listed 
chemical  that  is  oontained  in  a  drug  that 
may  be  marketed  or  distributed  lawfully 
in  the  United  States  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act;  or 

(v)  Any  transaction  in  a  chemical 
mixture. 

(2)  A  distribution,  importation,  or 
exportation  of  a  tableting  machine  or 
encapsulating  machine  except  that  such 
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term  does  not  include  a  domestic  lawful 
distribution  in  the  usual  course  of 
business  between  agents  and  employees 
of  a  single  regulated  person;  in  this 
context,  agents  or  employees  means 
individuals  under  the  direct 
management  and  control  of  the 
regulated  person. 

(g)  The  term  "chemical  mixture" 
means  a  combination  of  two  or  more 
chemical  substances,  at  least  one  of 
which  is  not  a  Hsted  precursor  chemical 
or  listed  essential  chemical,  except  that 
such  term  does  not  include  any 
combination  of  a  listed  precursor 
chemical  or  a  listed  essential  chemical 
with  another  chemical  that  is  present 
solely  as  an  impurity  or  which  has  been 
created  to  evade  the  requirements  of  the 
Act. 

(h)  The  term  "retrievable"  means  that 
records  required  by  this  section  are  kept 
by  automatic  data  processing  systems  or 
other  electronic  or  mechanized 
recordkeeping  systems  in  such  a  manner 
that  they  can  be  readily  retrieved  and 
separated  out  from  all  other  records  in  a 
reasonable  time  and/or  records  are  kept 
on  which  the  listed  chemicals,  tableting 
machines,  and  encapsulating  machines 
are  asterisked,  redlined,  or  in  some 
other  manner  visually  identifiable  apart 
from  other  items  appearing  on  the 
records  or  the  maintained  separate  from 
all  other  records. 

(i)  The  term  "tableting  machine" 
means  any  manual,  semi-automatic,  or 
fully  automatic  equipment  which  may  be 
used  for  the  compaction  or  molding  of 
powdered  or  granular  solids,  or  semi- 
solid material,  to  produce  coherent  solid 
tablets. 

(j)  The  term  "encapsulating  machine" 
means  any  manual,  semi-automatic,  or 
fully  automatic  equipment  which  may  be 
used  to  fill  shells  or  capsules  with  any 
powdered,  granular,  semi-solid,  or  liquid 
material. 

(k)  Any  term  not  defined  in  this 
section  shall  have  the  definition  set 
forth  in  section  102  and  1001  of  the  Act 
(21  U.S.C.  802  and  951)  and  §  1301.02  of 
this  chapter. 

§l3ia02    Substances  covered. 

The  following  chemicals  have  been 
specifically  designated  by  the 
Administrator  of  the  Drug  Enforcement 
Administration  as  the  listed  chemicals 
subject  to  the  provisions  of  this  part  and 
Part  1313  of  this  chapter. 

(a)  Listed  Precursor  Chemicals: 

(1)  Anthranilic  acid  and  its  salts 

(2)  Benzyl  cyanide 

(3)  Ephedrine,  its  salts,  optical  isomers, 
and  salts  of  optical  isomers 

(4)  Ergonovine  and  its  salts 

(5)  Ergotamine  and  its  salts 

(6)  N-Acetylanthranilic  acid  and  its  salts 


(7)  Norpseudoepbedrine,  its  salts, 
optical  isomers,  and  salts  of  optical 
isomers 

(8)  Phenylacetic  acid  and  its  salts 

(9)  Phenylpropanolamine,  its  salts, 
optical  isomers,  and  salts  of  optical 
isomers 

(10)  Piperidine  and  its  salts 

(11)  Pseudoephedrine,  its  salts,  optical 
isomers,  and  salts  of  optical  isomers 

(12)  3,4-Methylenedioxyphenyl-2- 
propanone 

(b)  Listed  Essential  Chemicals: 

(1)  Acetic  anhydride 

(2)  Acetone 

(3)  Benzyl  chloride 

(4)  Ethyl  ether 

(5)  Hydriodic  acid 

(6)  Potassium  permanganate 

(7)  2-Butanone  (or  Methyl  Ethyl  Ketone 
orMEK) 

(8)  Toluene 

(c)  The  Administrator  may  add  or 
delete  a  substance  as  a  listed  chemical 
by  publishing  a  final  rule  in  the  Federal 
Register  following  a  proposal  which 
shall  be  published  at  least  30  days  prior 
to  the  final  rule. 

(d)  Any  person  may  petition  the 
Administrator  to  have  any  substance 
added  or  deleted  from  paragraphs  (a)  or 
(b)  of  this  section. 

(e)  Any  petition  under  this  section 
shall  contain  the  following  information: 

(1)  The  name  and  address  of  the 
petitioner; 

(2)  The  name  of  the  chemical  to  which 
the  petition  pertains: 

(3)  The  name  and  address  of  the 
manufacturer(s)  of  the  chemical  (if 
known); 

(4)  A  complete  statement  of  the  facts 
which  the  petitioner  believes  justifies 
the  addition  or  deletion  of  the  substance 
from  paragraphs  (a)  or  (b)  of  this 
section; 

(5)  The  date  of  the  petition. 

(f)  The  Administrator  may  require  the 
petitioner  to  submit  such  documents  or 
written  statements  of  fact  relevant  to 
the  petition  as  he  deems  necessary  in 
making  a  determination. 

(g)  Within  a  reasonable  period  of  time 
after  the  receipt  of  the  petition,  the 
Administrator  shall  notify  the  petitioner 
of  his  decision  and  the  reason  therefor. 
The  Administrator  need  not  accept  a 
petition  if  any  of  the  requirements 
prescribed  in  paragraph  (e)  of  this 
section  or  requested  pursuant  to 
paragraph  (f)  of  this  section  are  lacking 
or  are  not  clearly  set  fprth  as  to  be 
readily  understood.  If  the  petitioner 
desires,  he  may  amend  and  resubmit  the 
petition  to  meet  the  requirements  of 
paragraphs  (e)  and  (f)  of  this  section. 

(h)  If  a  petition  is  granted  or  the 
Administrator,  upon  his  own  motion, 
proposes  to  add  or  delete  substances  as 


listed  chemicals  as  set  forth  in 
paragraph  (c)  of  this  section,  he  shall 
issue  and  publish  in  the  Federal  Renter 
a  proposal  to  add  or  delete  a  substance 
as  a  listed  chemical.  The  Administrator 
shall  permit  any  interested  person  to  file 
written  comments  regarding  the 
proposal  within  30  days  of  ttte  date  of 
publication  of  his  order  in  the  Federal 
Register.  The  Administrator  will 
consider  any  comments  filed  by 
interested  persons  and  publish  a  final 
rule  in  accordance  with  his  decision  in 
the  matter. 

9  1310.03    Persons  required  to  keep 
records  and  file  reports. 

Each  regulated  person  who  engages  in 
a  regulated  transaction  involving  a 
listed  chemical,  a  tableting  machine,  or 
an  encapsulating  machine  shall  keep  a 
record  of  the  transaction  as  specified  by 
§  1310.04  and  file  reports  as  specified  by 
!  1310.05. 

§  1310.04    Maintenance  of  records^ 

(a)  Every  record  required  to  be  kept 
subject  to  S  1310.03  for  a  listed  precursor 
chemical,  a  tableting  machine,  or  an 
encapsulating  machine  shall  l>e  kept  by 
the  regulated  person  for  four  years  after 
the  date  of  the  transaction. 

(b)  Every  record  required  to  be  kept 
subject  to  §  1310.03  for  a  listed  essential 
chemical  shall  be  kept  by  the  regulated 
person  for  two  years  after  the  date  of 
the  transaction. 

(c)  A  record  under  this  section  shall 
be  kept  at  the  regulated  person's  place 
of  business  where  the  transaction 
occurred,  except  that  records  may  be 
kept  at  a  single,  central  location  of  the 
regulated  person  if  the  regulated  person 
has  notified  the  Administration  of  the 
intention  to  do  so.  Written  notification 
must  be  submitted  by  registered  or 
certified  mail,  return  receipt  requested, 
to  the  Special  Agent  in  Charge  of  the 
DEA  Divisional  Office  for  the  area  in 
which  the  records  are  required  to  be 
kept. 

(d)  The  records  required  to  be  kept 
under  this  section  shall  be  readily 
retrievable  and  available  for  inspection 
and  copying  by  authorized  employees  of 
the  Administration  under  the  provisions 
of  21  U.S.C.  880. 

(e)  The  regulated  person  with  more 
than  one  place  of  business  where 
records  are  required  to  be  kept  shall 
devise  a  system  to  detect  any  party 
purchasing  from  several  Individual 
locations  of  the  regulated  person 
thereby  seeking  to  avoid  the  application 
of  the  cumulative  threshold  or  evading 
the  requirements  of  the  Act 

(f)  The  quantitative  threshold  or  the 
cumulative  amount  for  multiple 


31664         Federal  Register  /  Vol.  54.  No.  146  /  Tuesday.  August  1.  1989  /  Rules  and  Regulations 


transactions  within  a  calendar  month  to 
be  utilized  in  determining  whether  a 


receipt,  sale,  importation  or  exportation 
is  a  regulated  transaction  is  as  follows: 


(1)  Listed  Precursor  Chemicals: 


Chemical 


Ttvesholdby 
weight 


(Q  Anttmnic  add  and  its  salts — .^ , 

(H)  Baroyl  cyaiMa _: ». 

(■)  Eptwdrina,  its  salts,  opiicai  Isomers,  and  salts  o(  optical  isomers , 

dm)  ErgoTKWlna  and  its  salts _ _ , 

(»)  Etgotamina  and  its  salts » 

(vi)  N-Aoelylanttvanillc  add  and  Its  salts „ 

(vfi)  Norpaaudosohedrtna,  its  salts,  optical  isomers,  and  salts  of  optical  isoniers.. 

(viii)  Ptwnyiaoallc  add  and  Its  salts ~ 

Qx)  Phanyipropanolamlna,  its  salts,  optical  isomers,  and  salts  of  optical  isoaiers.. 

(X)  Pipertdha  and  its  salts , 

(xi)  Psaudoaphadrtne,  its  salts,  optical  isomers,  and  salts  of  optical  isomers 

(xi)  3,«  MothylenadlO)(ypheny»-2-propanone > 


30  lulograms. 
1  itilogram. 
1  kilogram. 
10  grams. 
20  grams. 
40  kilograms 
2.5  kHograrhs. 
1  kik)gram. 
2.5  kilograms. 
500  grams. 
1  kitogram 
20  kilograms. 


(2)  Listed  Essential  Chemicals: 
(i]  Imports  and  Exports 


Chemical 


ThreshoW  by  volume 


Threshokl  by  weight 


(A)  Acetic  anhydrWe 

(B)  Acetone 

(C)  Benzyl  chtortde 

(D)  Ethyl  ether 

(E)  Hydriodic  add 

(F)  Potassium  permanganate.. 

(Q)  2-Bulanone  (MEK) 

(H)  Toluene 


i 


250  galkxts 

500  galkxis 

N/A 

500  galk>ns 

40  liters  (57%) 

N/A 

500  galkjns 

500  gallons 


1.023  klk>grams. 
1,500  kik>grams. 
4kik)grams. 
1,364  kik>grams. 
22.8  kitograms. 
500  kitograms. 
1,455  kitograms. 
1,591  kilograms. 


(ii)  Domestic  Sales 


Chemical  ' 

(A)  Acetic  anhydride i 

(B)  Acetone „„ i... 

(C)  Benzyl  chionde „^...»...„ ......,«...„ » 

(O)  Ethyl  ether 

(E)  Hydriodic  aod 

(F)  Potassium  permanganate 

(G)  2-But8none  (MEK) 

(H)  Toluene , 


Threshold  by  volume 


ThreshoW  by  weight 


250  gallons , 

50galk)ns - 

N/A , 

SOgaltons 

10  liters  (57%)..- 

N/A - 

50  galtons 1 

50  gallons - 


1,023  kilograms. 
150  kik>grams. 
1  kik)gram. 
135.8  kilograms. 
5.7  kik)grams. 
55  kilograms. 
145  kik>grams. 
159  kitograms. 


(iii]  The  ctmiulative  threshold  is  not 
applicable  to  domestic  sales  of  Acetone, 
2-Butanone  (MEK),  and  Toluene. 

§1310.05    Reports. 

(a)  Each  regulated  person  shall  report 
to  the  Special  Agent  in  Charge  of  the 
DEA  Divisional  O^ice  for  the  area  in 
which  the  regulated  person  making  the 
report  is  located,  as  follows: 

(1)  Any  regulated  transaction 
involving  an  extraordinary  quantity  of  a 
listed  chemical,  an  uncommon  method 
of  payment  or  delivery,  or  any  other 
circumstance  that  the  regulated  person 
believes  may  indicate  that  the  listed 
chemical  will  be  used  in  violation  of  this 
part. 

(2)  Any  proposed  regulated 
transaction  with  a  person  whose 
description  or  other  identifying 
characteristic  the  Administration  has 


previously  furnished  to  the  regulated 
person. 

(3)  Any  unusual  or  excessive  loss  or 
disappearanoe  of  a  listed  chemical 
under  the  control  of  the  regulated 
person.  The  regulated  person 
responsible  for  reporting  a  loss  in-transit 
is  the  supplier. 

(4)  Any  domestic  regulated 
transaction  ia  a  tableting  machine  or  an 
encapsulating  machine. 

(b)  Each  report  submitted  pursuant  to 
paragraph  [a]  of  this  section  shall, 
whenever  possible,  be  made  orally  to 
the  DEA  Divisional  Office  for  the  area  in 
which  the  regulated  person  making  the 
report  is  located  at  the  earliest 
practicable  opportunity  after  the 
regulated  person  becomes  aware  of  the 
circumstances  involved  and  as  much  in 
advance  of  the  conclusion  of  the 
transaction  as  possible.  Written  reports 
of  transactions  listed  in  paragraphs 


(a)(l},  (a](3]  and  (a)(4)  of  this  section 
will  subsequently  be  filed  as  set  forth  in 
§  1310.06  within  15  days  after  the 
regulated  person  becomes  aware  of  the 
circumstances  of  the  event.  A 
transaction  may  not  be  completed  with 
a  person  whose  description  or 
identifying  characteristic  has  previously 
been  furnished  to  the  regulated  person 
by  the  Administration  unless  the 
transaction  is  approved  by  the 
Administration. 

§  1310.06    Content  of  records  and  reports. 

(a)  Each  record  required  by  §  1310.03 
shall  include  the  following: 

(1)  The  name  and  address  of  each 
party  to  the  regulated  transaction. 

(2)  The  date  of  the  regulated 
transaction. 

(3)  The  name,  quantity  and  form  nf 
packaging  of  the  listed  chemical  or  a 
description  of  the  tableting  machine  or 
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encapsulating  machine  (including  make, 
model  and  serial  number). 

(4)  The  method  of  transfer  (company 
truck,  picked  up  by  customer,  etc). 

(5)  The  type  of  identiHuation  used  by 
the  purchaser  and  any  unique  number 
on  that  identification. 

(b)  For  purposes  of  this  section, 
normal  business  records  shall  be 
considered  adequate  if  they  contain  the 
information  Usted  in  paragraph  (a)  of 
this  section  and  are  readily  retrievable 
from  other  business  records  of  the 
regulated  person. 

(c)  Each  report  required  by  S  1310.05 
shall  include  the  information  as 
specified  by  §  1310.06(a]  and,  where 
obtainable,  the  telephone  number  of  the 
other  party.  A  report  submitted  pursuant 
to  S  1310.05(a)(l]  or  (a)(3)  must  also 
include  a  description  of  the 
circumstances  leading  the  regulated 
person  to  make  the  report,  such  as  the 
reason  that  the  method  of  payment  was 
uncommon  or  the  loss  imusual.  If  the 
report  is  for  a  loss  or  disappearance 
under  §  1310.05(a)(3),  the  circumstances 
of  such  loss  must  be  provided  (in-transit, 
theft  from  premises,  etc.). 

(d)  A  suggested  format  for  the  reports 
is  provided  below: 

Supplier 

Name 

Business  Address    

City 

State  

Zip 


Business  Phone 
Purchaser 
Name 


Business  Address 

City 

State  

Zip 


Business  Phone 
Identification 


Shipping  Address  (if  different  than  purchaser 
address): 

Street 

City 

State  

Zip 


Date  of  Shipment 

Name  of  Listed  Chemical(s) 

Quantity  and  Form  of  Packaging - 
Description  of  Machine: 

Make: 

Model:   

Serial  # 

Method  of  Transfer 

If  Loss  or  Disappearance: 

Date  of  Loss 

Type  of  Loss - 


Description  of  Circumstances  

Public  reporting  btmlen  for  this 
collection  of  information  is  estimated  to 
average  ten  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 


collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Drug  Enforcement  Administration. 
Records  Management  Sectioa 
Washington.  DC  20537;  and  to  die  Office 
of  Management  and  Budget  Paperwork 
Reduction  Project  No.  1117-0024. 
Washington.  DC  20503. 

§1310i)7    Proof ofldsntity. 

(a)  Each  regulated  person  who 
engages  in  a  regulated  transaction  must 
identify  the  other  party  to  the 
transaction.  For  domestic  transactions, 
this  shall  be  accompUshed  by  having  the 
other  party  present  documents  which 
would  verify  the  identity  of  the  other 
party  to  the  regulated  person  at  the  time 
the  order  is  placed.  For  export 
transactions,  this  shall  be  accomplished 
by  good  faith  inquiry  through 
reasonably  available  research 
documents  or  publicly  available 
information  which  would  indicate  the 
existence  of  the  foreign  customer.  No 
proof  of  identity  is  required  for  foreign 
suppliers. 

(b)  The  regulated  person  must  verify 
the  existence  and  apparent  validity  of  a 
business  entity  ordering  a  listed 
chemical,  tableting  machine  or 
encapsulating  machine.  For  domestic 
transactions,  this  may  be  accomplished 
by  such  methods  as  checking  the 
telephone  directory,  the  local  credit 
bureau,  the  local  Chamber  of  Commerce 
or  the  local  Better  Business  Bureau.  For 
export  transactions,  a  good  faith  inquiry 
to  verify  the  existence  and  apparent 
validity  of  a  foreign  business  entity  may 
be  accomplished  by  such  methods  as 
verifying  the  business  telephone  listing 
through  international  telephone 
information,  the  firm's  Usting  in 
international  or  foreign  national 
chemical  directories  or  other  commerce 
directories  or  trade  publications, 
confirmation  through  foreign 
subsidiaries  of  the  U.S.  regulated 
person,  verification  through  the  country 
of  destination's  embassy  Commercial 
Attache,  or  official  docimients  provided 
by  the  purchaser  which  confirm  the 
existence  and  apparent  validity. 

(c)  When  transacting  business  with  a 
new  representative  of  a  firm,  the 
regulated  person  must  verify  the  claimed 
agency  status  of  the  representative. 

(d)  For  sales  to  individuals  or  cash 
purchasers,  the  type  of  documents  and 
other  evidence  of  proof  must  consist  of 
at  least  a  signature  of  the  purchaser,  a 
driver's  license  and  one  other  form  of 
identification.  Any  exports  to 
individuals  or  exports  paid  in  cash  are 
suspect  and  should  be  handled  as  such. 
For  such  exports,  the  regulated  person 
shall  diligently  obtain -from  the 
purchaser  or  independently  seek  to 


confirm  clear  documentation  wdiidi 
proves  the  person  is  property  identified 
such  as  through  foreign  identity 
documents,  driver's  license,  paaqtort 
information  and  photograph,  etc.  Any 
regulated  person  who  fails  to  adequately 
prove  the  identity  of  the  other  party  to 
the  transaction  may  be  subject  to  die 
specific  penalties  provided  for  violatians 
of  law  related  to  regulated  transectiaas 
in  listed  chemicals. 

(e)  For  a  new  ctistomer  who  is  not  an 
individual  or  cash  customer,  the 
regulated  person  shall  establidi  die 
identity  of  the  authorized  purchasing 
agent  or  agents  and  have  on  file  diat 
person's  signatiuv,  electronic  password, 
or  other  identification.  Once  the 
authorized  purchasing  agent  has  been 
established,  the  agent  list  may  be 
updated  annually  rather  than  on  each 
order.  The  regulated  person  must  eaman 
that  shipments  are  not  made  unless  the 
order  is  placed  by  an  authorized  agent 
of  record. 

(f)  With  respect  to  electronic  orders, 
the  identity  of  the  purchaser  shall 
consist  of  a  computer  password, 
identification  number  or  some  other 
means  of  identification  consistent  with 
electronic  orders  and  with  §  1310.07(e). 

For  reasons  set  out  in  the  preamble. 
Title  21.  Code  of  Federal  Regulations. 
Part  1313  is  added  to  read  as  follows. 

PART  1313— IMPORTATKM  AND 
EXPORTATION  OF  PRECURSORS  AND 
ESSENTIAL  CHEMICALS 

Sec. 

1313.01  Scope. 

1313.02  Definitions. 

Importatioa  of  Precimots  and  raaanHal 
Ghemicak 

1313.12  Requirement  of  authorization  to 
import. 

1313.13  Contents  of  import  dedaralion. 

1313.14  Distribution  of  import  dedaratioa 

1313.15  Waiver  of  15-day  advance  notice  for 
chemical  importers. 

Exportation  of  Pracutaocs  and  nsawiHtal 
Chemicals 

1313.21  Requirement  of  authorization  to 
export. 

1313.22  Contents  of  export  declaration. 

1313.23  Distribution  of  export  declaration. 

1313.24  Waiver  of  15-day  advance  notice  for 
chemical  exporters. 

1313.25  Foreign  import  restrictions. 


Transshipment  and  In-Transit 
Precursors  and  Fssnntial  Chenucab 

1313.31    Advance  notice  of  inqwrtation  for 

transshipment  or  transfer. 
1313.41    Suspension  of  shipments. 

Hearings 

1313.51  Hearings  generally. 

1313.52  Purpose  of  hearing. 

1313.53  Waiver  of  modification  of  rules. 
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Sec. 

1313.54  Request  for  hearing.  < 

1313.55  Burden  of  proof. 

1313.56  Time  and  place  of  hearing. 

1313.57  Final  order. 

Authority:  21  U.S.C.  802,  830,  871(b),  971. 

91313.01    Scop*. 

Procedures  governing  the  importation, 
exportation,  transshipment  and  in- 
transit  shipment  of  precursors  and 
essential  chemicals  pursuant  to  section 
1018  of  the  Act  (21  U.S.C.  971)  are 
governed  generally  by  that  section  and 
speciHcally  by  the  sections  of  this  part. 

$1313.02    Dtfinition*. 

(a)  The  term  "chemical  export"  means 
transferring  ownership  or  control,  or  the 
sending  or  taking  of  threshold  quantities 
of  listed  chemicals  out  of  the  United 
States  (whether  or  not  such  sending  or 
taking  out  constitutes  an  exportation 
within  the  meaning  of  the  Customs  and 
related  laws  of  the  United  States}. 

(b)  The  term  "chemical  exporter"  is  a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  export 
transaction,  has  the  power  and 
responsibility  for  determining  and 
controlling  the  sending  of  the  listed 
chemical  out  of  the  United  States. 

(c)  The  term  "regulated  person" 
means  any  individual,  corporation, 
partnership,  association,  or  other  legal 
entity  who  manufactures,  distributes, 
imports,  or  exports  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine. 

(d)  The  term  "regulated  transaction" 
means: 

(1)  A  distribution,  receipt,  sale, 
importation  or  exportation  of  a 
threshold  amount  as  determined  by  the 
Administrator  which  includes  a 
cumulative  threshold  amount  for 
multiple  transactions  of  a  listed 
chemical,  except  that  such  term  does  not 
include: 

(i)  A  domestic  lawful  distribution  in 
the  usual  course  of  business  between 
agents  or  employees  of  a  single 
regulated  person;  in  this  context,  agents 
or  employees  means  individuals  under 
the  direct  management  and  conttol  of 
the  regulated  person; 

(ii)  A  delivery  of  a  listed  chemical  to 
or  by  a  common  or  contract  carrier  for 
carriage  in  the  lawful  and  usual  course 
of  the  business  of  the  common  or 
contract  carrier,  or  to  or  by  a 
warehouseman  for  storage  in  the  lawful 
and  usual  course  of  the  business  of  the 
warehouseman,  except  that  if  the 
carriage  or  storage  is  in  connection  with 
the  distribution,  importation,  or 
exportation  of  a  listed  chemical  to  a 
third  person,  this  paragraph  does  not 
relieve  a  distributor,  importer,  or 


exporter  from  compliance  with  this  part 
of  Part  1310; 

(iii)  Any  category  of  transaction 
specified  by  regulation  of  the 
Administration  as  excluded  from  this 
deflnition  as  unnecessary  for 
enforcement  of  the  Act; 

(iv)  Any  transaction  in  a  listed 
chemical  that  is  contained  in  a  drug  that 
may  be  marketed  or  distributed  lawfully 
in  the  United  States  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act;  or 

(v)  Any  transaction  in  a  chemical 
mixture. 

(2)  A  distribution,  importation,  or 
exportation  of  a  tableting  machine  or 
encapsulating  machine  except  that  such 
term  does  not  include  a  domestic  lawful 
distribution  in  the  usual  course  of 
business  between  agents  and  employees 
of  a  single  regulated  person;  in  this 
context,  agents  or  employees  means 
individuals  under  the  direct 
management  and  control  of  the 
regulated  person. 

(e)  The  temi  "chemical  import"  means 
with  respect  to  a  listed  chemical,  any 
bringing  in  or  introduction  of  such  listed 
chemical  into  either  the  jurisdiction  of 
the  United  States  or  into  the  Customs 
territory  of  the  United  States  (whether 
or  not  such  bringing  in  or  introduction 
constitutes  an  importation  within  the 
meaning  of  the  tariff  laws  of  the  United 
States]. 

(f)  The  term  "chemical  importer"  is  a 
regulated  person  who,  as  the  principal 
party  in  interest  in  the  import 
transaction,  has  the  power  and 
responsibility  for  determining  and 
controlling  the  bringing  in  or 
introduction  pf  the  listed  chemical  into 
the  United  States. 

(g)  The  term  "regular  customer" 
means  a  person  with  whom  the 
regulated  person  has  an  established 
business  relationship  for  a  specified 
listed  chemical  or  chemicals  that  has 
been  reported  to  the  Administration 
subject  to  the  criteria  established  in 
§  1313.02(j). 

(h)  The  term  "regular  supplier"  means 
a  supplier  with  whom  the  regulated 
person  has  an  established  business 
relationship  that  has  been  reported  to 
the  Administration  subject  to  the  criteria 
established  in  §  1313.02(i). 

(i)  The  term  "established  business 
relationship  with  a  regular  supplier" 
means  the  regulated  person  has 
purchased  a  listed  chemical  from  a 
foreign  supplier  at  least  once  within  the 
past  six  months,  or  twice  within  the  past 
twelve  months.  The  term  also  means 
that  the  regulated  person  has  provided 
the  Administration  with  the  following 
information  in  accordance  with  the 
Waiver  of  15-day  advance  notice 
requirements  of  §  1313.15: 


(1)  The  name,  street  address, 
telephone  number,  telex  number  and, 
where  available,  the  facsimile  number  of 
the  chemical  importer  and  of  each 
regular  supplier;  and 

(2)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12-month  period. 

(j)  The  term  "established  business 
relationship  with  a  foreign  customer" 
means  the  regulated  person  has 
exported  a  listed  chemical  at  least  once 
within  the  past  six  months,  or  twice 
within  the  past  twelve  months  to  a 
foreign  manufactorer,  distributor,  or  end 
user  of  the  chemical  that  has  an 
established  business  in  the  foreign 
country  with  a  fixed  street  address.  A 
person  or  business  which  functions  as  a 
broker  or  intermediary  is  not  a  customer 
within  the  meaning  of  this  section.  The 
term  also  means  that  the  regulated 
person  has  provided  the  Administration 
with  the  following  information  in 
accordance  with  the  Waiver  of  15-day 
advance  notice  requirements  of 
§  1313.24: 

(1)  The  name  and  street  address  of  the 
chemical  exporter  and  of  each  regular 
customer; 

(2)  The  telephone  number,  telex 
number,  contact  person,  and  where 
available,  the  facsimile  number  for  the 
chemical  exporter  and  for  each  regular 
customer; 

(3)  The  nature  of  the  regular 
customer's  business  (i.e.,  importer, 
exporter,  distributor,  manufacturer,  etc.), 
and  if  known,  the  use  to  which  the  listed 
chemical  or  chemicals  will  be  applied; 

(4)  The  duration  of  the  business 
relationship; 

(5)  The  frequency  and  number  of 
transactions  occurring  during  the 
preceding  12-month  period; 

(6)  The  amounts  and  the  listed 
chemical  or  chemicals  involved  in 
regulated  transactions  between  the 
chemical  exporter  and  the  regular 
customer; 

(7)  The  method  of  delivery  (direct 
shipment  or  through  a  broker  or 
forwarding  agent);  and 

(8)  Other  information  that  the 
chemical  exporter  considers  relevant  for 
determining  whether  a  customer  is  a 
regular  customer. 

(k)  The  term  "Customs  territory  of  the 
United  States"  means  the  several  states, 
the  District  of  Columbia,  and  Puerto 
Rico. 

(1)  The  term  "jiurisdiction  of  the  United 
States"  means  the  Customs  territory  of 
the  United  States,  the  Virgin  Islands,  the 
Canal  Zone,  Guam,  American  Samoa, 
and  Palau. 

(m)  Any  term  not  defmed  in  this 
section  shall  have  the  defmition  set 
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forth  in  sections  102  and  1001  of  the  Act 
(21  U.S.C.  802  and  951).  and  §1301.02 
and  §  1310.01  of  this  chapter. 

Importation  of  Precursors  and  Essential 
Chemicals 

§  1313.12    Requirement  of  authorization  to 
import 

(a)  Each  regulated  person  who  imports 
a  listed  chemical  that  meets  or  exceeds 
the  threshold  quantities  identified  in 

§  1310.04(f)  of  this  chapter  shall  notify 
the  Administrator  of  the  importation  not 
later  than  15  days  before  the  transaction 
is  to  take  place. 

(b)  A  completed  DEA  Form  486  must 
be  received  at  the  following  address  not 
later  than  15  days  prior  to  the 
importation: 

Drug  Enforcement  Administration.  P.O.  Box 
28346,  Washington,  DC  20038. 

A  copy  of  the  completed  DEA  Form 
486  may  be  transmitted  directly  to  the 
Drug  Enforcement  Administration,  Drug 
Control  Section,  through  electronic 
facsimile  media  not  later  than  15  days 
prior  to  the  importation. 

(c)  The  15-day  advance  notification 
requirement  for  listed  chemical  imports 
may  be  waived  for  any  regulated  person 
who  has  satisfied  the  requirements  for 
reporting  to  the  Administration  an 
established  business  relationship  with  a 
foreign  supplier.  For  such  imports,  the 
DEA  Form  488  must  be  received  by  the 
Drug  Enforcement  Administration,  Drug 
Control  Section  on  or  before  the  date  of 
importation  through  use  of  the  mailing 
address  listed  in  §  1313.12(b)  or  through 
use  of  electronic  facsimile  media. 

91313.13   Contenta  of  import  declaration. 

(a)  Any  precursor  or  essential 
chemical  listed  in  9  1310.02  of  this 
chapter  may  be  imported  if  that 
chemical  is  necessary  for  medical, 
commercial,  scientific,  or  other 
legitimate  uses  within  the  United  States. 
Chemical  importations  into  the  United 
States  for  immediate  transfer/ 
transshipment  outside  the  United  States 
must  comply  with  the  procedures  set 
forth  in  §  1313.31. 

(b)  Any  regulated  person  who  desires 
to  import  a  threshold  or  greater  quantity 
of  a  listed  chemical  shall  notify  the 
Administration  through  procedures  set 
forth  in  §  1313.12  and  distribute  three 
copies  of  DEA  Form  486  as  directed  in 

§  1313.14. 

(c)  The  DEA  Form  486  must  be 
executed  in  triplicate  and  must  include 
the  following  information: 

(1)  The  name,  address,  telephone 
number,  telex  number,  and,  where 
available,  the  facsimile  number  of  the 
chemical  importer,  the  name,  address, 
telephone,  telex,  and  where  available. 


the  facsmile  number  of  the  broker  or 
forwarding  agent  (if  any);  and 

(2)  The  name  and  description  of  each 
listed  chemical  as  it  appears  on  the 
label  or  container,  the  name  of  each 
chemical  as  it  is  designated  in  1310.02  of 
this  chapter,  the  size  or  weight  of 
container,  the  number  of  containers,  the 
net  weight  of  each  listed  chemical  given 
in  kilograms  or  parts  thereof;  and  the 
gross  weight  of  the  shipment  given  in 
kilograms  or  parts  thereof;  and 

(3)  The  proposed  import  date,  the 
foreign  port  of  exportation  and  the  first 
U.S.  Customs  Port  of  Entry;  and 

(4)  The  name,  address,  telephone 
number,  telex  number,  and,  where 
available,  the  facsmile  number  of  the 
consignor  in  the  foreign  country  of 
exportation. 

§1313.14    Distribution  of  import 
declaration. 

The  required  three  copies  of  the 
precursor  and  essential  chemical  import 
declaration  (DEA  Form  486]  will  be 
distributed  as  follows: 

(a)  Copy  1  shall  be  retained  on  file  by 
the  regulated  person  as  the  official 
record  of  import.  Import  declaration 
forms  involving  a  listed  precursor 
chemical  must  be  retained  for  four 
years;  declaration  forms  for  listed 
essential  chemicals  must  be  retained  for 
two  years. 

(b)  Copy  2  is  the  Drug  Enforcement 
Administration  copy  used  to  fulfill  the 
notification  requirements  of  Section  6053 
of  the  Chemical  Diversion  and 
Trafficking  Act  of  1988,  as  specified  in 

§  1313.12. 

(c)  Copy  3  shall  be  presented  to  the 
U.S.  Customs  Sevice  along  with  the 
customs  entry.  If  the  import  is  a 
regulated  transactiqn  for  which  the  15- 
day  advance  notice  requirement  has 
been  waived,  the  regulated  person  shall 
declare  this  information  to  the  U.S. 
Customs  Service  Official  by  checking 
the  block  on  the  DEA  Form  486 
designated  for  this  purpose. 

§  1313.15    Waiver  of  15-day  advance 
notice  for  chemical  importers. 

(a)  Each  regulated  person  shall 
provide  to  the  Administration  the 
identity  of  any  regular  supplier  of  the 
regulated  person  not  later  than  August 
31. 1989.  along  with  the  information 
required  by  §  1313.02(i)  for  documenting 
an  established  business  relationship 
with  a  regular  supplier. 

(b)  Not  later  than  October  30. 1989. 
each  regular  supplier  so  identified  in 
notifications  made  under  paragraph  (a) 
of  this  section  shall  be  a  regular  supplier 
for  purposes  of  waiving  the  15-day 
advance  notice  requirement,  unless  the 


regulated  person  is  otherwise  notified  in 
writing  by  the  Administration. 

(c)  A  supplier  identified  on  an  initial 
DEA  Form  488  submitted  after  October 
30. 1989.  shall,  after  the  expiration  of  the 
15-day  period,  qualify  as  a  regular 
supplier,  unless  the  Administration 
otherwise  notifies  the  regulated  person 
in  writing. 

(d)  All  chemical  importers  shall  be 
required  to  file  a  DEA  Precursor  and 
Essential  Chemical  Import/Export 
Declaration  (DEA  Form  486)  as  required 
by  9  1313.12. 

Exportation  of  Precursors  and  Essential 
Chemicals 

9  1313J1    Requirement  of  autttorizatlon  to 
export 

(a)  No  person  shall  export  of  cause  to 
be  exported  from  the  United  Stales  any 
chemical  listed  in  9  1310.02  of  this 
chapter,  which  meets  or  exceeds  the 
threshold  quantities  identified  in 

9  1310.04(f)  of  this  chapter  until  such 
time  as  the  Administrator  has  been 
notified.  Notification  must  be  made  not 
later  than  15  days  before  the  transaction 
is  to  take  place.  In  order  to  facilitate  the 
export  of  listed  chemicals  and 
implement  the  purpose  of  the  Act, 
regulated  persons  may  wish  to  provide 
notification  to  the  Administration  as  far 
in  advance  of  the  15  days  as  possible. 

(b)  A  completed  DEA  Form  486  must 
be  received  at  the  following  address  not 
later  than  15  days  prior  to  the 
exportation: 

Drug  Enforcement  Administration.  P.O.  Box 
28346,  Washington.  DC  20038. 

A  copy  of  the  completed  DEA  Form 
486  may  be  transmitted  directly  to  the 
Drug  Enforcement  Administration.  Drug 
Control  Section,  through  electronic 
facsimile  media  not  later  than  15  days 
prior  to  the  exportation. 

(c)  The  15-day  advance  notification 
requirement  for  listed  chemical  exports 
may  be  waived  for  any  regulated  person 
who  has  satisfied  the  requirements  of 

S  1313.24  for  reporting  to  the 
Administration  an  established  business 
relationship  with  a  foreign  customer  as 
defined  in  9  1313.02(j).  A  DEA  Form  486 
export  declaration  to  a  foreign  customer 
must  be  received  by  the  Drug 
Enforcement  Administration.  Drug 
Control  Section,  on  or  before  the  date  of 
exportation  through  use  of  the  mailing 
address  listed  in  9  1313.21(b)  or 
transmitted  directly  through  use  of 
electronic  facsimile  media. 

(d)  No  person  shall  knowingly  or 
intentionally  export  or  cause  to  be 
exported  a  listed  chemical  in  violation 
of  the  law  of  the  country  to  which  the 
chemical  is  exported.  Likewise,  no 
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person  shall  export  or  cause  to  be 
exported  any  listed  chemical  when  that 
person  has  reasonable  cause  to  believe 
the  regulated  transaction  is  in  violation 
of  the  law  of  the  country  to  which  the 
chemical  is  exported.  The 
Administraticm  will  publish  a  notice  of 
foreign  import  restrictions  for  listed 
chemicals  of  which  DEA  has  knowledge 
as  iHtJvided  in  1 1313.25. 

3 1313.22   Contents  of  export  declaration. 

(a)  Any  precursor  or  essential 
chemical  listed  in  S  1310.02  of  this 
chapter  which  meets  or  exceeds  the 
quantitative  threshold  criteria 
established  in  9  1310.04(f)  of  this  chapter 
may  be  exported  if  that  chemical  is 
needed  for  medical,  commercial, 
scientific,  or  other  legitimate  uses. 

(b)  Any  regulated  person  who  desires 
to  export  a  threshold  or  greater  quantity 
of  a  listed  chemical  shall  notify  the 
Administration  through  procedures 
outlined  in  §  1313.21  and  distribute  three 
copies  of  DEA  Form  486  as  directed  in 

§  1313.23. 

(c)  The  DEA  Form  486  must  be 
executed  in  triplicate  and  must  include 
all  the  following  information: 

(1]  The  name,  address,  telephone 
number,  telex  number,  and,  where 
available,  the  facsimile  number  of  the 
chemical  exporter  the  name,  address, 
telephone  number,  telex  number,  and, 
where  available,  the  facsimile  number  of 
the  export  broker,  if  any; 

(2)  The  name  and  description  of  each 
listed  chemical  as  it  appears  on  the 
label  or  container,  the  name  of  each 
listed  chemical  as  it  is  designated  in 

)  1310.02  of  this  chapter,  the  size  or 
weight  of  container,  the  number  of 
containers,  the  net  weight  of  each  listed 
chemical  given  in  kilograms  or  parts 
thereof,  and  the  gross  weight  of  the 
shipment  given  in  kilograms  or  parts 
thereof; 

(3)  The  proposed  export  date,  the  U.S. 
Castoms  port  of  exportation,  and  the 
foreign  port  of  entry;  and 

(4)  The  name,  address,  telephone, 
telex,  and  where  available,  the  facsimile 
number  of  the  consignee  in  the  country 
where  the  chemical  shipment  is 
destined;  the  name(s)  and  address(es]  of 
any  intermediate  consignee(8). 

(d)  Notwithstanding  the  time 
limitations  included  in  paragraph  (b]  of 
this  section,  a  regulated  person  may 
receive  a  waiver  of  the  15-day  advance 
notification  requirement  following  the 
procedures  outlined  in  f  1313.24. 

(e)  Declared  exports  of  listed 
chemicals  which  are  refused,  rejected, 
or  otherwise  deemed  undeliverable  may 
be  returned  to  the  U.S.  chemical 
exporter  of  record.  A  brief  written 
notirination  (this  does  not  require  a  DEA 


Form  488)  outlining  the  circumstances 
must  be  sent  to  the  Drug  Enforcement 
Admini8trati«n,  P.O.  Box  28346, 
Washington,  DC  20038,  following  the 
return  within  a  reasonable  time.  This 
provision  does  not  apply  to  shipments 
that  have  cleared  foreign  customs,  been 
delivered,  and  accepted  by  the  foreign 
consignee.  Returns  to  third  parties  in  the 
United  States  will  be  regarded  as 
imports. 

§1313.23    DiatribuUon  of  export 
declaration. 

The  required  three  copies  of  the 
precursor  and  essential  chemical  export 
declaration  (DEA  Form  486)  will  be 
distributed  at  follows: 

(a)  Copy  1  shall  be  retained  on  file  by 
the  chemical  exporters  as  the  official 
record  of  export.  Export  declaration 
forms  involving  a  listed  precursor 
chemical  must  be  retained  for  four 
years;  declaration  forms  for  listed 
essential  chemicals  must  be  retained  for 
two  years. 

(b)  Copy  2  is  the  Drug  Enforcement 
Administration  copy  used  to  fulfill  the 
notification  requirements  of  Section  6053 
of  the  Chemical  Diversion  and 
Trafficking  Act  of  1988,  as  specified  in 

§  1313.21 

(c)  Copy  3  ehall  be  presented  to  the 
U.S.  Customs  Service  at  the  port  of  exit 
along  with -the  Shippers  Export 
Declaration  fior  each  export  of  a  listed 
chemical  or  chemicals. 

91313.24    waiver  Of  15-day  advance 
notice  for  ctMmleal  exporters. 

(a)  Each  regulated  person  shall 
provide  to  the  Administration  the 
identity  and  Information  Hsted  in 

§  1313.02(j)  for  an  established  business 
relationship  with  a  foreign  customer  not 
later  than  August  31, 1989. 

(b)  Not  later  than  October  31. 1989, 
each  regular  customer  so  identified  in 
notifications  made  under  9  1313.24(a) 
shall  be  a  regular  customer  for  purposes 
of  waiving  the  15-day  advance  notice 
requirement,  unless  the  regulated  person 
is  otherwise  notified  in  writing  by  the 
Administration. 

(c)  Each  foreign  customer  idenfified 
on  an  initial  DEA  Form  486  submitted 
after  the  effective  date  of  the 
implementation  of  Part  1313  shall,  after 
the  expiration  of  the  15-day  period, 
qualify  as  a  regular  customer,  unless  the 
Administration  otherwise  notifies  the 
regulated  person  in  writing. 

(d)  The  Administrator  may  notify  any 
chemical  exporter  that  a  regular 
customer  has  been  disqualified  or  that  a 
new  customer  for  whom  a  notification 
has  been  submitted  is  not  to  be 
accorded  the  status  of  a  regular 
customer.  In  the  event  of  a 


disquahfication  of  an  established 
regular  customer,  the  chemical  exporter 
will  be  notified  in  writing  of  the  reasons 
for  such  action. 

Public  reporting  (one-time)  burden  for 
this  collection  of  information  is 
estimated  to  average  four  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  and  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  to  the  Drug 
Enforcement  Administration,  Records 
Management  Section,  Washington,  DC 
20537;  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  No.  1117-0025,  Washington,  DC 
20503. 


§1313.25   Foreignlmport rastrtctiona. 

Any  export  from  the  United  States  in 
violation  of  the  law  of  the  country  to 
which  the  chemical  is  exported  is 
subject  to  the  penalties  of  Title  21 
United  States  Code  960(d). 

§  1313.31    Advance  notice  of  Importation 
for  transshipment  or  transfer. 

(a)  A  quantity  of  a  chemical  listed  in 
§  1310.02  of  this  chapter  that  meets  or 
exceeds  the  threshold  reporting 
requirements  found  in  S  1310.04(f)  of  this 
chapter  may  be  Imported  into  the  United 
States  for  transshipment,  or  may  be 
transferred  or  transshipped  within  the 
United  States  for  immediate  exportation, 
provided  that  advance  notice  is  given  to 
the  Administration. 

(b)  Advance  notification  must  be 
provided  to  the  Drug  Enforcement 
Administration,  P.O.  Box  28346, 
Washington.  DC  2003&  not  later  than  15 
days  prior  to  the  proposed  date  the 
listed  chemical  will  transship  or  transfer 
through  the  United  States.  The  written 
notification  (not  a  DEA  Form  486)  shall 
contain  the  following  information: 

(1)  The  date  the  notice  was  executed; 

(2)  The  complete  name  and 
description  of  the  listed  chemical  as  it 
appears  on  the  label  or  container. 

(3)  The  name  of  the  listed  chemical  as 
designated  by  9 1310.02  of  this  chapter. 

(4)  The  number  of  containers  and  the 
size  or  weight  of  the  container  for  each 
listed  item; 

(5)  The  new  weight  of  each  Hsted 
chemical  given  in  kilograms  or  parts 
thereof; 

(6)  The  gross  weight  of  the  shipment 
given  in  kilograms  or  parts  thereof; 

(7)  The  name,  address,  telephone 
number,  telex  namber,  business  of  the 
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foreign  exporter  and,  where  available, 
the  facsimile  number; 

(8)  The  foreign  port  of  exportation; 

(9)  The  approximate  date  of 
exportation; 

(10)  The  complete  identification  of  the 
exporting  carrier; 

(11)  The  name,  address,  business, 
telephone  number,  telex  number,  and, 
where  available,  the  facsimile  number  of 
the  importer,  transferor,  or  transshipper, 

(12)  The  U.S.  port  of  entry; 

(13)  The  approximate  date  of  entry; 

(14)  The  name,  address,  telephone 
number,  telex  number,  business  of  the 
consignee  and,  where  available, 
facsimile  number  of  the  consignee  at  the 
foreign  port  of  entry; 

(15)  The  shipping  route  from  the  U.S. 
port  of  exportation  to  the  foreign  port  of 
entry  at  final  destination; 

(16)  The  approximate  date  of  receipt 
by  the  consignee  at  the  foreign  port  of 
entry;  and 

(17)  The  signature  of  the  importer, 
transferor  or  transshipper,  or  his  agent, 
accompanied  by  the  agent's  title. 

(c)  Unless  notified  to  the  contrary 
prior  to  the  expected  date  of  delivery, 
the  importation  for  transshipment  or 
transfer  is  considered  approved. 

(d)  No  waiver  of  the  15-day  advance 
notice  will  be  given  for  imports  of  listed 
chemicals  in  quantities  meeting  or 
exceeding  threshold  quantities  for 
transshipment  or  transfer  outside  the 
United  States. 

§  1313.41    Suspension  of  shipments. 

(a)  The  Administrator  may  suspend 
any  importation  or  exportation  of  a 
chemical  listed  in  9  1310.02  of  this 
chapter  based  on  evidence  that  the 
chemical  proposed  to  be  imported  or 
exported  may  be  diverted  to  the 
clandestine  manufacture  of  a  controlled 
substance.  If  the  Administrator  so 
suspends,  he  shall  provide  written 
notice  of  such  suspension  to  the 
regulated  person.  Such  notice  shall 
contain  a  statement  of  the  legal  and 
factual  basis  for  the  order. 

(b)  Upon  service  of  the  order  of 
suspension,  the  regulated  person  to 
whom  the  order  applies  under  paragraph 
(a)  of  this  section  must,  if  he  desires  a 
hearing,  file  a  written  request  for  a 
hearing  pursuant  to  99  1313.51-1313.57. 

Hearings 

§  1313.51    Hearings  generally. 

In  any  case  where  a  regulated  person 
requests  a  hearing  regarding  the 
suspension  of  a  shipment  of  a  listed 
chemical,  the  procedures  for  such 
hearing  shall  be  governed  generally  by 
the  procedures  set  forth  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
551-559)  and  specifically  by  section  6053 


of  the  Chemical  Diversion  and 
Trafficking  Act  (Pub.  L  100-690).  by  21 
CFR  1313.52-1313.57,  and  by  the 
procedures  for  administrative  hearings 
under  the  Controlled  Substances  Act  set 
forth  in  99  1316.41-1316.67  of  this 
chapter. 

§  1313.52    Purpose  of  hearing. 

If  requested  by  a  person  entitled  to  a 
hearing,  the  Administrator  shall  cause  a 
hearing  to  be  held  for  the  purpose  of 
receiving  factual  evidence  regarding  the 
issues  involved  in  the  suspension  of 
shipments  within  45  days  of  the  date  of 
the  request,  unless  the  requesting  party 
requests  an  extension  of  time. 

§1313.53    Waiver  of  modification  of  rules. 

The  Administrator  or  the  presiding 
officer  (with  respect  to  matters  pending 
before  him)  may  modify  or  waive  any 
rule  in  this  part  by  notice  in  advance  of 
the  hearing,  if  he  determines  that  no 
party  in  the  hearing  will  be  unduly 
prejudiced  and  the  ends  of  justice  will 
thereby  be  served.  Such  notice  of 
modification  or  waiver  shall  be  made  a 
part  of  the  record  of  the  hearing. 

§  1313.54    Request  for  hearing. 

(a)  Any  person  entitled  to  a  hearing 
pursuant  to  9  1313.52  and  desiring  a 
hearing  shall,  within  30  days  after 
receipt  of  the  notice  to  suspend  the  ' 
shipment,  file  with  the  Administrator  a 
written  request  for  a  hearing  in  the  form 
prescribed  in  9  1316.47  of  this  chapter. 

(b)  If  any  person  enfitled  to  a  hearing 
or  to  participate  in  a  hearing  pursuant  to 
9  1313.41  fails  to  file  a  request  for  a 
hearing  or  a  notice  of  appearance,  or  if 
he  so  files  and  fails  to  appear  at  the 
hearing,  he  shall  be  deemed  to  have 
waived  his  opportunity  for  the  hearing 
or  to  participate  in  the  hearing,  unless 
he  shows  good  cause  for  such  failure. 

(c)  If  all  persons  entitled  to  a  hearing 
or  to  participate  in  a  hearing  waive  or 
are  deemed  to  waive  their  opportunity 
for  the  hearing  or  to  participate  in  the 
hearing,  the  Administrator  may  cancel 
the  hearing,  if  scheduled,  and  issue  his 
final  order  pursuant  to  9  1313.57. 

§  1 3 1 3.S5    Burden  of  proof. 

At  any  hearing  regarding  the 
suspension  of  shipments,  the  Agency 
shall  have  the  burden  of  proving  that  the 
requirements  of  this  part  for  such 
suspension  are  satisfied. 

§1313.56    Time  and  place  of  hearing. 

(a)  If  any  regulated  person  requests  a 
hearing  on  the  suspension  of  shipments, 
a  hearing  will  be  scheduled  no  later  than 
45  days  after  the  request  is  made,  unless 
the  regulated  person  requests  an 
extension  to  this  date. 


(b)  The  hearing  will  commence  at  the 
place  and  time  designated  in  the  notice 
given  pursuant  to  paragraph  (a)  of  this 
section  but  thereafter  it  may  be  moved 
to  a  different  place  and  may  be 
continued  from  day  to  day  or  recessed 
to  a  later  day  without  notice  other  than 
ennouncement  thereof  by  the  presiding 
officer  at  the  hearing. 

§1313.57    Final  order. 

As  soon  as  practicable  after  the 
presiding  officer  has  certified  the  record 
to  the  Administrator,  the  Administrator 
shall  issue  his  order  regarding  the 
suspension  of  shipment  The  order  shall 
include  the  findings  of  fact  and 
conclusions  of  law  upon  which  the  order 
is  based.  The  Administrator  shall  serve 
one  copy  of  his  order  upon  each  party  in 
the  hearing. 
John  C  LiMm, 

Administrator.  Drug  Enforcement 
Administration. 

Date:  July  7. 1989. 
[FR  Doc.  89-17837  Filed  7-31-89;  8:45  amj 
aiLUNG  COOE  4410-OMI 


21  CFR  Part  1316 

Exemption  From  Chril  Prosecution  for 
Investigative  and  Law  Enforcement 
Personnel  of  ttte  Drug  Enforcement 
Administration 

agency:  Drug  Enforcement 
Administration  (DEA). 

action:  Final  rule. 

summary:  This  final  rule  is  issued  by 
the  Administrator  of  the  Drug 
Enforcement  Administration  (DEA)  to 
implement  a  provision  of  the  Chemical 
Diversion  and  Trafficking  Act  of  1988 
which  exempts  certain  employees  of  the 
DEA  from  civil  prosecution  in  the  event 
that  they  make  an  unauthorized 
disclosure  of  information  referred  to  in 
paragraph  (c)(1)  of  Section  310  of  the 
Controlled  Substances  Act  (21  U.S.C. 
830). 

EFFECTIVE  DATE:  August  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

G.  Thomas  Gitchel,  Chief,  State  and 
Industry  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Telephone:  (202)  307-7297. 

SUPPLEMENTARY  INFORMATION:  On 

January  25, 1989.  in  a  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  (54  FR  3622)  the  Administrator 
of  the  DEA  proposed  to  clarify  a 
provision  of  the  Chemical  Diversion  and 
Trafficking  Act  which  specifies  that. 
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although  any  person  who  is  aggrieved 
by  a  disclosure  of  information  in 
violation  of  Section  310  of  the 
Controlled  Substances  Act  may  bring  a 
civil  action  against  the  violator  for 
appropriate  relief,  a  civil  action  may  not 
be  brought  against  investigative  or  law 
enforcement  personnel  of  the  DEA  who 
make  such  a  disclosure.  The  proposed 
rule  provided  the  opportunity  for 
interested  parties  to  submit  comments 
and  objections  to  the  proposed 
rulemaking.  Three  chemical  suppliers, 
the  Chemical  Manufacturers 
Association  (CMA)  and  the  National 
Association  of  Chemical  Distributors 
(NACD).  expressed  concern  that  the 
DEA  exceeded  its  Congressional 
authority  by  making  the  definition  of 
"investigative  personnel"  contained  in 
21  CFR  1316.21  overiy  broad.  They  felt 
that  the  proposed  definition  of 
"investigative  personnel"  could  be 
construed  as  including  any  employee  of 
DEA.  The  Administrator  of  the  DEA  is 
convinced  that  the  deHnition  of 
"investigative  personnel"  is  consistent 
with  the  intent  of  Congress  as  it  pertains 
only  to  those  managers.  Diversion 
Investigators,  attorneys,  analysts  and 
support  personnel  employed  by  DEA 
who  are  involved  in  the  processing, 
reviewing  and  analyzing  of  declarations 
and  other  relevant  documents  or  data 
relative  to  regulated  transactions  or  who 
are  involved  in  conducting 
investigations  initiated  pursuant  to  the 
receipt  of  such  declarations,  documents 
or  data.  Clearly,  this  excludes  the 
majority  of  DEA  personnel.  Two 
chemical  suppliers,  the  CMA  and  the 
NACD,  felt  that  the  defmition  of  "law 
enforcement  personnel"  contained  in  21 
CFR  1316.21  is  too  broad.  In  response  to 
these  comments,  additional  language 
has  been  added  to  this  definition  to 
restrict  the  exemption  from  civil 
prosecution  for  unauthorized  disclosure 
of  information  to  those  Special  Agents 
of  the  DEA  who,  in  the  course  of  their 
o^cial  duties,  gain  knowledge  of  such 
confidential  information.  Due  to  a 
conflict  in  numbering,  the  new  sections 
of  21  CFR  set  forth  in  this  final  rule 
which  were  previously  numbered 
1316.91  and  1316.92  in  the  proposed  rule 
of  January  25, 1989  have  been 
renumbered  1316.23  and  1316.24. 

The  Administrator  of  the  DEA  hereby 
certifies  that  this  matter  will  have  no 
significant  impact  upon  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  (5  U.S.C  601]. 

This  rule  is  itot  a  major  rule  for 
I  urposes  of  EO.  12291  of  Felsruary  17, 
1961.  Pursuant  to  sections  3(c)(3)  and 
3(e)(2)(c)  of  E.0. 12291.  this  final  rule 


has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  action  has  been  analyzed  with 
the  principles  and  criteria  contained  in 
E.0. 12616,  and  it  has  been  determined 
that  the  final  rule  does  not  have 
sufficient  federalism  implicalions  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  21  CFR  Part  1316 

Administrative  practice  and 
procedure,  Drqg,  enforcement 
administration,  Drug  traffic  control. 
Research,  Seizures  and  forfeiture. 

For  reasons  set  out  above,  Title  21, 
Code  of  Federal  Regulations,  Part  1316, 
is  amended  as  follows: 

PART  1316— ADMINISTRATIVE 
FUNCTIONS,  PRACTICES  AND 
PROCEDURES 

Subpart  B— Protection  of  Researchers, 
Research  Subjects,  Investigative 
Personnel  and  Law  Enforcement 
Personnel 

1.  The  authority  citation  for  Subpart  B 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  830,  BTlfb). 

2.  Part  1316  is  amended  redesignating 
existing  section  1316.21  as  1316.23, 
redesignating  existing  section  1316.22  as 
1316.24  and  by  adding  Sections  1316.21 
and  1316.22  to  read  as  follows: 

§1316.21    Deftiitiens. 

As  used  in  this  part,  the  following 
terms  shall  have  the  meanings  specified: 

(a)  The  term  "investigative  personnel" 
includes  managers.  Diversion 
Investigators,  attorneys,  analysts  and 
support  personnel  employed  by  the  Drug 
Enforcement  Administration  who  are 
involved  in  the  processing,  reviewing 
and  analyzing  of  declarations  and  other 
relevant  documents  or  data  relative  to 
regulated  traasactions  or  are  involved  in 
conducting  investigations  initiated 
pursuant  to  tlie  receipt  of  such 
declarations,  documents  or  data. 

(b)  The  term  "law  enforcement 
personnel"  means  Special  Agents 
employed  by  the  Drug  Enforcement 
Administration  who,  in  the  course  of 
their  official  duties,  gain  knowledge  of 
information  which  is  confidential  under 
such  section. 

§1316.22    Exemptloa 

(a)  Any  person  who  is  aggrieved  by  a 
disclosure  of  information  in  violation  of 
subsection  (c](l]  of  Section  310  of  the 
Controlled  Sibstances  Act  (21  U.S.C. 
830)  may  briag  a  civil  action  against  the 
violator  for  appropriate  relief. 

(b)  Notwitkstanding  the  provision  of 
paragraph  (a),  a  civil  action  may  not  be 


brought  under  such  paragraph  against 
investigative  or  law  enforcement 
personnel  of  the  Drug  Enforcement 
Administration. 


Date:  July  7. 1989. 
John  C.  Lawn, 

Administrator,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-17836  Filed  7-31-89;  8:45  am] 
BtLUNOCOOC  4«10-e»4l 


DEPARTMENT  OP  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 


24  CFR  Part  570 
[RIN  2506-AA93] 


[Docket  No.  R-89-1444;  FR-2669] 

Revision  of  Subpart  E  To  Provide 
Increased  Local  Discretion  in  Applying 
Limitations  on  Special  Projects 
Expenditures 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action;  Final  rule. 

summary:  Recently.  Secretary  Kemp 
announced  an  initiative  designed  to 
encourage  local  governments  to  combat 
drug  use  by  establishing  positive  youth 
programs  providing  sports,  cultural  and 
other  activities  as  alternatives  to  the 
drug  environment.  The  Secretary 
proposed  making  available,  from  the 
Secretary's  Discretionary  Fund  under 
section  107(a)(4)  of  the  Housing  and 
Community  Development  Act  of  1974, 
competitive  special  projects  grants  of  up 
to  $25,000,  with  a  required  100%  cash 
match  from  local  Community 
Development  Block  Grant  (CDBG)  or 
other  public  or  private  funds. 

HiJD's  regulations  set  out  restrictions 
which,  in  some  situations,  are  more 
limiting  as  to  the  amount  of  a  grant 
which  may  be  used  for  "public  service" 
activities,  as  defined  in  the  regulations, 
than  could  be  permitted  under  the 
governing  statutory  provision. 

The  purpose  of  this  rule  revision  is  to 
increase  the  effectiveness  of  special 
projects  grants  awarded  to  achieve 
objectives,  as  in  the  case  of  the  recenlly 
announced  Youth  Sports  program,  which 
can  best  be  met  through  public  service 
type  activities.  TTie  rule  therefore 
provides  a  choice  of  alternative 
calculations  undler  which  a  local 
government  can  determine  the 
maximum  statutorily  permissible 
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amount  of  a  special  [Moject  ^^nt  that 
can  be  used  for  public  service  activities. 
EFFECTIVE  BATC:  October  3, 1969. 

FOR  FURTMER  MFORMATKM  OONTACT 
Roy  Gonnella,  Director,  Secretary's 
Funds  Divinon,  Office  oi  Program  PoKcy 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410, 
telephone  (202)  755-6092.  (This  is  not  a 
toll-free  nomber.) 
SUPPLEMENTARY  INFORMATION: 

Background;  Descriptioa  of  This  Rule 

A  new  initiative  to  make  grants  from 
the  Secretar}''s  Discretionary  Fund  to 
aid  in  establishing  or  enhancii^  Yoath 
Sports  clubs  at  public  hoasing  sites  with 
identified  severe  drug  proUems  was 
proposed  recently  by  the  Secretary. 
Special  projects  grants  of  up  to  $25,000 
would  be  made  available  on  a 
competitive  basis  to  units  of  local 
government  {i^aiming  and  undertaking 
vigorous  efforts  to  rid  public  hovising 
areas  of  the  drug  problem.  Applicants 
woold  be  invited  to  design  a  variety  of 
youth  sports,  cultural  or  other  programs 
to  best  address  their  local  situation  and 
most  effectively  leverage  local 
resources. 

To  the  extent  that  existing  regulatory 
limitations  on  the  use  of  grant  funds  for 
public  service  activities  can  in  some 
cases  be  more  restrictive  than  the 
maximum  amount  allowable  under  the 
statutute,  local  governments  could  be 
hampered  in  th^r  panning  hx  the 
expenditure  of  these  grants  for  the 
intended  purposa 

HUD's  present  Special  Projects 
Program  regulations  state  at  §  570.410(c) 
that  eligible  special  project  activities  are 
those  eligible  under  24  CFR  Part  570— 
Community  Development  Block 
Grants — Subpart  C— Eligible  Activities. 
Section  57a201(e)  of  Subpart  C  sets 
forth  the  eligibihty  requirements  for 
public  service  activities,  including  the 
statutorily  derived  limitation  on  the 
amount  of  funds  that  may  be  used  for 
public  services. 

Section  105(aK&)  of  the  Housing  atKl 
Community  Development  Act  of  1974  (42 
U.S-d  5305(aK8))  provides  that  "not 
more  than  15  per  centum  of  the  amount 
of  any  assistance  to  a  unit  of  general 
local  government  under  this  title  may  be 
used  for  {public  service)  activities." 
(Emphasis  added.)  Section  57a201(e)(2) 
implements  this  provision  by  applying 
the  limitation  to  each  grant. 

The  Department  believes  that  the  1974 
Act  permits  the  application  of  the  15% 
Umitation  either  to  each  separate  grant 
amount  received  by  a  local  government, 
or  to  the  aggregate  of  grants  received 
under  title  I  of  the  1974  Act  by  the  local 


government  in  a  particular  Federal  fiscal 
year. 

Accordingly,  the  Department  is 
amending  the  Special  Projects  Program 

regulations  to  give  the  local  govemBcnt 
the  option  of  calculating  the  amount  of 
special  project  grant  funds  that  may  be 
used  for  public  services  based  upon  15 
percent  of  either  the  special  projects 
grant,  or  the  aggregate  of  the  special 
projects  grant  plus  ^tie  comnranity 
develoi»nent  block  grant  received  by  the 
local  government  in  the  same  federal 
fiscal  year  under  the  Community 
Development  Block  Grant  (CDBG) 
Entitlement  or  State  Program.  The 
second  option  permits  the  local 
government  to  ase  special  projects  funds 
for  public  services  in  an  amount  equal  to 
15  percent  of  the  sum  of  the  special 
project  grant  funds  plus  grant  funds 
received  for  the  same  federal  fiscal  year 
under  the  CDBG  Entitlement  or  State 
Program — less  the  amount  of  the 
Entitlement  or  State  Program  grant 
funds  that  will  be  used  for  other  public 
service  activities. 

The  regulation  also  gives  a  third 
option  to  CDBG  Entitlement  Program 
grantees  that  are  given  a  statutory 
exception  to  the  15  percent  limitation. 
(The  statutory  exertion  is  implemented 
at  existing  §  57a201(eK3).)  The  k)cal 
government  may  use  special  project 
grant  funds  in  an  amount  equal  to  the 
amount  of  the  Entitlement  grant  funds 
received  for  the  same  federal  fiscal  year 
that  may  be  used  for  public  service 
activities,  less  the  amount  of  the 
Entitlement  grant  funds  that  will  be  used 
for  other  public  service  activities. 

fustificatioR  for  Final  Ridemaking 

It  is  the  Department's  usual  practice 
to  publish  regulations  changes  as 
proposed  rule  making  for  public 
comment  before  adopting  the  changes  as 
final.  In  this  instance,  the  Secretary 
finds  that  there  is  good  cause  for 
publishing  this  rule  for  effect  as 
promptly  as  is  permissible  under  section 
7(o)(3)  of  the  Department  of  HUD  Act 
(HUD's  legislative  review  statute).  The 
Youth  Sports  initiative  is  considered  a 
particularly  meritorious  idea  for 
combatting  the  effects  of  illegal  drugs  in 
public  housing,  and  the  program  is  one 
based  on  ccnnpetitive  applications  from 
communities  volunteering  to  undertake 
locally  developed  initiatives  of  this  kind. 
Tl»  effect  of  this  rule  is  to  provide  a 
higher  degree  of  discretion  in  local 
governments  to  make  determinations 
concerning  the  kinds  of  expenditures 
they  would  like  to  undert^e  under  the 
Special  Projects  program.  Since  the  rule 
decreases  the  amount  of  regulatory 
control  placed  upon  grantees  by  the 
Department,  while  preserving  fully  the 


statutory  limitatioa  on  piUic  i 
spending  on  a  program-wide  bam.  the 
Secretary  baa  detmnined  tiiat  ddaying 
the  effectzveaess  ol  this  rate  to  await 

public  comment  would  be  \ 
and  contrary  to  the  pnbbc  i 

Other  Ivlatters 

A  Finding  of  No  SjgidficaBt  Yaspatit 
with  respect  to  te  enviroonenl  bat 
been  made  in  accordance  witb  HUD 
regulations  at  24  CFR  Part  Sa  whicb 
implement  sectioa  102(2NC)  of  die 
National  Environmental  Pohcy  Act  of 
1969.  The  Finding  is  availalile  for  pnbbc 
inspection  danng  regnlar  business  boats 
(weekdays  7:30  to  5.30  p.m.]  in  the  Office 
of  the  Rules  Docket  Ckerk,  OfHce  of  the 
General  Cotmsei  Department  of 
HoQsiag  and  Urban  DevelopmenL  Room 
10276. 451  Seventh  Street.  SW., 
Washington,  DC  20«ia 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
l(d]  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981  (Executive  Order 
12291).  An  analysis  of  the  rule  indicates 
that  it  would  not  (1)  have  an  annual 
effect  on  the  economy  of  5100  million  or 
more;  (2)  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment. 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Undersigned  hereby  certifies  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  rule's  subject 
matter  is  limited  to  the  introduction  of  a 
discretionary  means  of  applying  the 
Community  Development  program's 
statutory  limitation  on  ^-ant 
expenditures  for  public  service 
activities,  and  should  not  introduce 
additional  costs  for  any  grantee,  large  or 
small,  nor  disadvantage  small  grantees 
in  any  way. 

The  Genial  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12806,  The  Family,  has 
determined  that  the  policies  contained 
in  this  rule  have  no  significant  impact  on 
family  formation,  maintenance,  or 
general  well-being  and.  thus,  are  not 
subject  to  review  under  the  Order.  The 
rule  would  remove  a  potential 
regi^tory  burden  on  local  ycnremment 
grantees  associated  with  the  manner  in 
which  grant  funds  may  be  expended. 
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While  beneficial  results  are  expected 
from  some  of  the  local  decisions  that  the 
rule  would  facilitate,  there  is  no  direct 
impact  on  Family-related  issues 
involved  in  the  rule. 

The  General  Counsel,  as  the 
Designated  Official  for  HUD  under 
section  e(a)  of  Executive  Order  12612, 
Federalism,  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  therefore,  are  not 
subject  to  review  under  the  Order.  This 
rule  is  consonant  with  principles  of 
federalism  in  that  it  broadens  the  degree 
of  local  discretion  provided  for  in 
carrying  out  a  Federal  statutory 
directive. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  at  54  FR 16708  on 
April  24, 1989,  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.227. 

List  of  Subjects  in  24  CFR  Part  570 

Accordingly,  24  CFR  Part  570,  Subpart 
E  is  amended  as  follows: 

PART  570-[AMENDED] 

1.  The  authority  citation  for  Part  570  is 
revised  to  read  as  follows: 

Authority:  Title  I,  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C.  5301- 
5320);  sec.  7(d).  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

Subpart  E— Secratary'a  Fund 

2.  Section  570.410(c)  is  revised  by 
redesignating  the  present  paragraph  as 
paragraph  (c)(1),  and  by  adding  a  new 
paragraph  (c)(2),  to  read  as  follows: 

{570.410    Special  proi«cts  progrmn. 

***** 

(c)  Eligible  activities.  *  *  * 

(2)  The  amount  of  funds  awarded  to  a 
unit  of  general  local  government  under 
this  section  that  may  be  used  for  public 
service  activities  is  limited.  The 
applicant  may  use  whichever  of  the 
following  methods  of  calculation  yields 
the  highest  amount: 

(i)  Fifteen  percent  of  the  special 
projects  grant; 

(ii)  An  amount  equal  to  15  percent  of 
the  sum  of  special  project  grant  funds 
plus  grant  funds  received  for  the  same 
federal  flscal  year  under  the  Entitlement 
or  State  program,  less  the  amount  of  the 
Entitlement  or  State  program  grant 
funds  which  will  be  used  for  other 
public  service  activities;  or 

(iii)  In  the  case  of  an  apphcant  that  is 
an  Entitlement  grantee  subject  to  the 
exception  in  §  570.201(e)(3),  an  amount 
equal  to  the  amount  of  the  Entitlement 
grant  funds  received  for  the  same 


federal  fiscal  year  that  may  be  used  for 
public  service  activities,  less  the  amount 
of  the  Entitlement  grant  funds  which 
will  be  used  for  other  public  service 
activities. 
***** 

Date:  July  25, 1969. 
Audrey  E.  Scott, 

General  Deputy  Assistant  Secretary  for 
Community  Planning  and  Development. 
[FR  Doc.  89-17905  Filed  7-31-89:  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parte  1  and  602 
[T.D.  8258] 
RIN  1545-AL26 

Allocation  of  Income  Attributable  to 
Certain  Notional  Principal  Contracts 
Under  Section  163(a) 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  Income  Tax  Regulations 
which  set  forth  the  source  of  income 
attributable  to  certain  notional  principal 
contracts  (notional  principal  contract 
income).  This  action  is  necessary  to 
provide  guidance  to  foreign  and 
domestic  corporations  and  individuals. 
The  temporary  regulations  set  forth  in 
this  document  also  serve  as  the  text  of 
the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemalcing  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

EFFECTIVE  DATB  These  regulations  are 
effective  for  notional  principal  contract 
income  includible  in  income  on  or  after 
December  24, 1986.  An  election  is 
provided  to  apply  the  rules  of  these 
regulations  to  notional  principal 
contract  income  includible  in  income 
before  December  24, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  T.  Plarabeck  of  the  Office  of 
Associate  Chief  Counsel  (International) 
within  the  Offloe  of  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224.  (Attention:  CC:CORP:T:R) 
(202-566-6284,  not  a  toll-free  call.) 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reckiction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  disclosure 
pursuant  to  the  Administrative 


Procedure  Act  (5  U.8.C.  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  O^ice  of  Management 
and  Budget  (OMB)  under  control  number 
1545-0132.  The  estimated  annual  burden 
per  respondent  varies  from  five  minutes 
to  two  hours,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  one  hour  and  twenty-five 
minutes. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circumstances. 

For  further  information  concerning 
this  collection  of  information,  where  to 
submit  comments  on  this  collection  of 
information,  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  of  the  croBS-reference  notice 
of  proposed  rulemaking  published  in  the 
Proposed  Rules  section  of  this  issue  of 
Jhe  Federal  Register. 

Background  I 

Notice  87-4, 1987-1  C.B.  416,  described 
anticipated  allocation  rules  for  swap 
income  and  swap  expense  attributable 
to  certain  interest  rate  swap  agreements. 
Generally,  Notice  e^-A  provided  that 
swap  income  would  be  sourced  by 
reference  to  the  residence  of  the 
recipient  of  the  swap  income.  The 
Notice  also  solicited  comments 
regarding  the  source  of  swap  income 
received  by  a  qualified  business  unit  of 
a  taxpayer. 

This  document  contains  temporary 
regulations  (contemplated  in  the 
foregoing  Notice)  under  section  863(a)  of 
the  Internal  Revenue  Code  of  1986 
relating  to  the  allocation  of  income 
attributable  to  certain  notional  principal 
contracts.  Section  863(a)  provides  that 
the  Secretary  may  promulgate 
regulations  to  allocate  items  of  income, 
expenses,  losses,  and  deductions,  other 
than  those  specified  in  sections  861(a) 
and  862(a),  to  sources  within  or  without 
the  United  States,  bicome  attributable  to 
a  notional  principal  contract  is  not 
income  specified  in  section  861(a)  or 
862(a). 

Comments 

Five  commentators  submitted 
comments  to  the  Internal  Revenue 
Service  on  the  rules  contained  in  Notice 
87-4. 
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Three  commeatctora  reqeested  that 
swap  income  received  by  a  qualified 
business  nnit  of  a  taxpayer  be  sourced 
to  the  residence  of  the  quaH^d 
business  unit  (generally,  where  its 
principal  place  of  business  is  located) 
with  safeguards  to  preren!  the  artificia! 
use  by  United  States  taxpeyos  of  thie 
rule  to  source  swap  hicome  ootside  the 
United  States.  The  temporary 
regulations  generally  incorporate  these 
comments. 

Another  commentator  requested  that 
a  domestic  corporation  which  is  a  so- 
called  "80/20  company"  be  treated  as  a 
foreign  resident  for  purposes  of  sourcing 
swap  income.  The  temporary  regulations 
do  not  incorporate  this  comment 
because  the  qualified  business  unit 
exception  adopted  by  the  temporary 
regulations  adequately  allows  a 
domestic  corporation  to  source  its 
notional  principal  contract  income 
outside  the  United  States  in  appropriate 
circumstances. 

Finally,  two  commentators  requested 
that  the  scope  of  the  rules  contemi^ted 
by  Notice  87-4  be  broadened  to  include 
any  noticHial  principal  contract, 
including  those  where  no  party  to  the 
agreement  is  a  United  States  resident  or 
has  as  its  functicmal  currency  the  United 
States  dollar,  or  where  the  contract  is 
not  denominated  in  United  States 
dollars.  The  temporary  regulations 
generally  incmporate  these  comments. 
However,  flje  regulations  do  not  apply 
where  the  pajrments  required  to  be 
made  under  the  Dotional  principal 
contract  are  determined  by  reference  to 
a  nonfunctional  currency.  These 
transactions  are  the  subject  erf 
forthcoming  regulations  under  section 
988.  It  is  anticipated  that  the  r^idations 
under  section  988  will  provide  sourcing 
rules  similar  to  those  described  ia  tins 
regulation.  The  source  of  income  fnua 
certain  other  financial  products  is 
determined  under  section  865. 

Ex|danation  of  Provisioos 

This  regulation  generally  determines 
the  source  of  notional  principal  contract 
income.  It  is  antidpated  that  the  Internal 
Revenue  Service  in  the  future  will 
address  related  issues  not  addressed  in 
this  regulation,  including  the 
computation  of  gain  or  loss  upon  the 
disposition  of  a  notional  principal 
contract  and  the  pnqier  time  for 
inclusion  or  dediiction  of  notional 
principal  contract  income  or  expense. 
See  generally  Notice  89-21. 198B-S  ULB. 
23. 

Section  1.863-7Tta)(l)  defines  notional 
principal  contract  income  as  incoflie 
attributaUe  to  a  notional  principal 
contract  and  describes,  generally,  a 
notional  principal  contract.  A  notional 


principal  contract  is  defined  narrowly  to 
exclude  traisactiaDS  wkidi  give  rise  to 
foreign  currency  gain  or  loss.  Section 
1.863-rnaN2)  provides  tint  i  I.ae3-7T 
is  effective  fbr  notional  priocipal 
contract  incone  indadible  in  inooaae  on 
or  after  Deoember  24.  lam. 

Section  l.a63-7T(bXl)  provides  tiiat 
the  soiuce  of  notional  principal  coatncA 
income  is  determined  by  reference  to  the 
residenoe  of  the  taxpayer.  Sections 
1.863-7T(b)  (^  and  (3)  provide 
exceptions  to  residence  based  sourcing 
under  |  l.a63-7T(b)(l).  Section  1.B63- 
7T(bK2)  provides  ti>at  the  source  of 
notional  principal  contract  income  is 
determined  by  the  residence  oi  a 
qualified  business  unit  of  the  taxpayer. 
rather  than  the  taxpayer,  if  certain 
conditions  are  met  Secticm  1.863- 
7T(b)(3)  provides  that  notional  principal 
contract  incoaie  will  be  treated  as 
effectively  connected  United  States 
source  income  in  certain  circumstances. 
The  Commissioner  is  specifically 
interested  in  receiving  coounents 
regarding  the  abihty  of  taxpayers  to 
satisfy  the  conditions  of  section  1.863- 
7T(b)  (2)  or  (3)  in  circumstances  which 
involve  global  trading.  Section  1.863- 
7T(c)(l)  allows  a  taxpayer  to  make  an 
election  to  source  notional  principal 
contract  income  includible  in  income 
before  December  24, 1986  according  to 
the  rules  of  §  1.863-7T  and  provides 
rules  relating  to  the  effect  erf  sodi 
election.  Section  1.883-7T(c)  (2)  and  (3) 
provides  the  time  and  manner  for 
making  the  election  provided  in  S  1.863- 
7T(cJ(l).  Section  1.863-7T(d)  provides  an 
example  illustrating  the  principles  of 
§  1.863-7T.  Fmally.  section  l.a63-7T{e) 
provides  certain  cross  refoences. 

Special  Analyses 

It  has  been  detemsined  ^t  these 
rules  are  not  malor  rules  as  defmed  in 
&(ecutive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  also  has  been  determined 
that  section  553  (b)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
Chapter  5}  and  the  Regulatory  Flexibility 
Act  (5  U.SjC  Chapter  ^  does  not  apply 
to  these  regalations.  and.  therefore,  a 
final  Regulatory  Flexibility  Analysis  is 
•  not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  for  the 
regulations  was  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  smaM  business. 

The  prmcipal  antfaors  at  tiiese 
temporary  regnlaticns  arc  Cbaries 
Theloi  IHambeck.  of  tiK  Office  of 

Associate  Chief  Counsel  (International) 


within  tile  Office  of  Chief  CoBRsel, 
Internal  Revenue  Service,  and  F.  Soetl 
Farmer,  formerly  of  tint  office. 
However,  personnel  from  otiier  offices 
of  the  fartemal  Revenue  Service  and  Hie 
Treasury  Department  participated  in 
devekiping  Ike  regulations  on  matters  of 
botii  sabstance  and  style. 

List  of  SubfecU  ia  2ft  CFR  Uftl- 
1—1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  farvestments  in  U.S.,  i'oreign  Tax 
Credit  FSC,  Sources  of  income.  United 
States  investments  abroad. 

List  of  Subjects  is  as  CFR  Part  MZ 

Reporting  and  recordkeeping 
requirements. 

AdoptisB  af  AmendaKnts  to  the 


Accordingly,  28  CFR  Parts  1  and  602 
are  amended  to  read  as  follows: 

IiKxnaeTax 

PART  I— (AMENDED] 

Paragraph  1.  The  authority  for  Part  1 
is  amended  by  adding  the  following 
citation: 

Autkatity:  26  U.SX1 7806. '  *  *  Secbou 
1.863-lT(d)  aiad  IMi-TT  are  ia«wd  under  2» 
U.S.C.  863(a). 

Par.  2.  New  §  1.863-7T  is  added 
immediately  after  f  1.863-6  to  read  as 
follows: 


§1.8S3-7T   AHecaHeaed 

sttrilMitaMe  to  osrtata  I 

contracts  under  aactienS63<^(ta«pQiaryV 

(a)  Scope— {1]  Introduction.  This 
section  provides  rales  relating  to  the 
source  and.  in  certain  cases,  the 
character  of  notional  principal  contract 
income.  Kotioiial  principal  contract 
income  is  income  (other  than  foreign 
currency  gain  within  the  meaning  of 
section  988(b)]  attributable  to  a  notional 
principal  contract.  Generally,  a  notional 
principal  contract  is  an  interest  rate 
swap,  cap,  floor,  ooHar,  or  sinrilar 
financial  instrvment  that  provides  for 
the  payment  of  anoants  by  one  party  to 
another  at  specified  intervals  calci^ted 
by  reference  to  an  interest  rate  index 
upon  a  notional  principal  amomt  in 
exchange  for  specified  consideratioB  or 
a  promise  to  pay  similar  amounts.  For 
this  purpose,  an  apeeinent  sball  not  be 
considered  a  notional  principal  contract 
unless  the  notional  principal  amoant 
and  each  of  the  payments  itnder  tiie 
agreement  are  denomnated  in  terms  of 
and  are  determined  by  reference  to  the 
taxpayer's  ftmctional  carrency.  In 
addition,  an  aycement  between  a 
taxpayer  €uid  a  qualified  basiness  unit 


I 
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(as  defined  in  section  989(a])  of  the 
taxpayer  shall  not  be  considered  a 
notional  principal  contract. 

(2)  Effective  date.  This  section  applies 
to  notional  principal  contract  income 
includible  in  income  on  or  after 
December  24, 1986.  See  paragraph  (c)  of 
this  section  for  an  election  to  apply  the 
rules  of  this  seotion  to  notional  principal 
contract  income  includible  in  income 
before  December  24, 1986. 

(b)  Source  of  notional  principal 
contract  income — (1)  General  rule. 
Unless  paragraph  (b)  (2]  or  (3)  of  this 
section  applies,  the  source  of  notional 
principal  contract  income  shall  be 
determined  by  reference  to  the 
residence  of  the  taxpayer  as  determined 
under  section  988(a)(3](B)(i). 

(2)  Qualified  business  unit  exception. 
The  source  of  notional  principal  contract 
income  shall  be  determined  by  reference 
to  the  residence  of  a  qualified  business 
unit  of  a  taxpayer  if — 

(i]  The  taxpayer's  residence, 
determined  under  section  988(a](3]{B)(i], 
is  the  United  States; 

(ii)  The  qualiHed  business  unit's 
residence,  determined  under  section 
g88(al(3](B](ii),  is  outside  the  United 
States; 

(iii)  The  qualified  business  unit  is 
engaged  in  the  conduct  of  a  trade  or 
business  where  it  is  a  resident  as 
determined  under  section 
g88(a)(3)(B](ii):  and 

(iv)  The  qualified  business  unit  and 
any  other  qualified  business  unit  of  the 
taxpayer  described  in  paragraph  (b)(2) 
(ii)  and  (iii)  of  this  section  are  the  only 
active  and  material  participants  in 
negotiating  and  acquiring  the  notional 
principal  contract.  Participation  in 
connection  with  the  negotiation  or 
acquisition  of  a  notional  principal 
contract  may  be  disregarded  if  the 
district  director  determines  that  a 
purpose  for  such  participation  was  to 
affect  the  source  of  notional  principal 
contract  income. 

(3)  Effectively  connected  notional 
principal  contract  income.  Notional 
principal  contract  income  that  under 
principles  similar  to  those  set  forth  in 

i  1.864-4(c)  arises  from  the  conduct  of  a 
United  States  trade  or  business  shall  be 
sourced  in  the  United  States  and  such 
income  shall  be  treated  as  effectively 
connected  to  the  conduct  of  a  United 
States  trade  or  business  for  purposes  of 
sections  871(b]  and  882(a)(1). 

(c)  Election— [1]  Eligibility  and  effect. 
A  taxpayer  may  make  an  election  to 
apply  the  rules  of  this  section  to  all.  but 
not  part  of  the  taxpayer's  notional 
principal  contract  income  for  all  taxable 
years  (or  portion  thereof)  beginning 
before  December  24. 1986,  for  which  the 
period  of  limitations  for  filing  a  claim  for 


refund  under  section  6511(a]  has  not 
expired.  If  the  taxpayer  makes  this 
election  in  the  time  and  manner 
provided  in  paragraph  (c)  (2)  and  (3)  of 
this  section,  then,  with  respect  to  such 
taxable  years  (or  portion  thereof),  no  tax 
shall  be  deducted  or  withheld  under 
sections  1441  and  1442  with  respect  to 
payments  of  the  taxpayer  attributable  to 
a  notional  principal  contract.  The 
election  may  be  revoked  only  with  the 
consent  of  the  Commissioner. 

(2)  Time  for  making  election.  The 
election  specified  in  paragraph  (c)(1)  of 
this  section  shall  be  made  by  November 
29. 1989. 

(3)  Manner  of  making  election.  The 
election  described  in  paragraph  (c)(1)  of 
this  section  shall  be  made  by  attaching  a 
statement  to  the  tax  return  or  an 
amended  tax  return  for  the  applicable 
taxable  year.  The  statement  shall — 

(i)  Contain  the  name,  address,  and 
taxpayer  identifying  number  of  the 
electing  taxpayer 

(ii)  Identify  the  election  as  a  "Notional 
Principal  Contract  Election  under 
§  1.863-7T';  and 

(iii)  Specify  each  taxable  year 
described  in  paragraph  (c)(1)  of  this 
section  in  which  payments  were  made. 

(d)  Example.  TTie  operation  of  this 
section  is  illustrated  by  the  following 
example: 

(1)  On  January  1, 1990,  X,  a  calendar  year 
domestic  corporation,  entered  into  an  interest 
rate  swap  contract  with  FZ,  an  unrelated 
foreign  corporation.  X  does  not  have  a 
qualified  business  unit  outside  the  United 
States.  Under  the  oontract,  X  is  required  to 
pay  FZ  fixed  rate  dollar  amounts,  and  FZ  is 
required  to  pay  X  floating  rate  dollar 
amounts,  each  determined  solely  by 
reference  to  a  notional  dollar  denominated 
principal  amount  specified  under  the 
contract.  The  contract  is  a  notional  principal 
contract  under  {  ljB63-7T(a)  because  the 
contract  provides  tor  the  payment  of  amounts 
at  specified  intervals  calculated  by  reference 
to  an  interest  rate  index  upon  a  notional 
principal  amount  in  exchange  for  a  promise 
to  pay  similar  amounts,  and  the  notional 
principal  amount  and  each  of  the  payments 
under  the  agreement  are  denominated  in 
tenns  of  the  same  currency,  the  dollar. 

(2)  Assume  that  during  1990  X  had  net 
notional  principal  contract  income  of  $100  in 
connection  with  the  notional  principal 
contract  described  in  (i)  above.  Under 
paragraph  (b)(1)  of  this  section,  the  source  of 
X's  income  attributable  to  the  swap 
agreement  is  domestic. 

(e)  Cross  References.  See  §  1.861- 
9T(b)  for  the  allocation  of  expense  to 
certain  notional  principal  contracts.  For 
rules  relating  to  the  taxable  amount  of 
notional  principal  contract  income 
allocable  under  this  section  to  sources 
inside  or  outside  the  United  States,  see 
§  1.863-l(c). 


PART  602— [AMENDED] 

Par,  3,  The  authority  for  Part  602 
continues  to  read  as  follows; 

Authority:  26  U.S.C.  7805. 

§602.101    (Amended! 

Par.  4.  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table  §  1.863-7T  *  *  *  1545-0132. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 

Approved: 
Kenneth  W.  Gideon. 
Assistant  Secretary  of  Treasury. 
)une  29, 1989. 
(FR  Doc.  89-17826  Filed  7-31-89;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 

(OPP-300198A;  FRL-3623-S] 

Deinked  Paper  Fiber;  Tolerance 
Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  document  establishes 
that  deinked  paper  0ber  be  exempted 
from  the  requirement  of  a  tolerance 
when  used  as  an  inert  ingredient 
(carrier)  in  pesticide  formulations 
applied  to  growing  crops  only.  This 
regulation  was  requested  by  ]ellinek, 
Schwartz,  Connolly,  and  Freshman,  Inc., 
on  behalf  of  Edward  Lowe  Industries. 
Inc. 

EFFECTIVE  DATE:  August  1, 1989. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number.  [OPP- 
300198A1,  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency.  Rm.  3708, 401  M  St.  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Kerry  B.  Leifer,  Registration 
Support  Branch,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington.  DC  20460. 

Office  location  and  telephone  number 
Registration  Support  Branch,  Rm.  726, 
CM  #2, 1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202,  (703)  557-5180. 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  proposed  rule,  published  in  the 
Federal  Register  of  May  17, 1989  (54  FR 
21236),  in  which  it  was  announced  that 
Jellinek,  Schwartz,  Connolly,  and 
Freshman,  Inc.,  on  behalf  of  Edward 
la)we  Industries,  Inc.,  had  requested  that 
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the  Administrator  propose  to  amend  40 
CFR  180.1001(d)  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  deinked  paper  when  used 
as  a  carrier  in  pesticide  formulations 
applied  to  growing  crops  only. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  proposed 
rule.  Based  on  the  data  and  information 
considered,  the  Agency  concludes  that 
the  rule  will  protect  the  public  health. 
Therefore,  the  rule  is  established  as  set 
forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  24, 1989. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED1 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  121  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  is  amended  by 
adding  and  alphabetically  inserting  the 
inert  ingredients,  to  read  as  follows: 


§180.1001    Exemptione  from  1 
requirement  of  a  toleranee. 

*        *        «        *    '    * 

(d)  *  *  * 


Inert  logredients 


Limits 


Uses 


Paper  fiber,  deinked  or  re- 
q^cled.  contorming  to  21 
CFR  109.30(a)(9)  and  21 
CFR  176.260. 


Carrier. 


(FR  Doc.  89-17918  Filed  7-31-89;  8:45  am] 

MLUNG  CODE  6S60-50-M 


40  CFR  Part  261 
[SW-FRL-3623-11 

Hazardous  Waste  Management 
System;  identification  and  Listing  of 
Hazardous  Waste;  Final  Exclusion 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  exclusion  from  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  for  specified 
waste  generated  by  Clay  Equipment 
Corporation,  Cedar  Falls,  Iowa.  This 
action  responds  to  a  delisting  petition 
submitted  under  40.  CFR  260.20,  which 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270.  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  under  40  CFR 
260.22,  which  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists. 
EFFECTIVE  DATE:  August  1, 1989. 
address:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460,  and 
is  available  for  viewing  from  9:00  a.m.  to 
4:00  p.m.  in  room  M2427,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  "F-89-CEEF-FFFFF."  The 
public  may  copy  material  from  any 
regulatory  docket  at  a  cost  of  S0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346.  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice. 


contact  Robert  Kayser.  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460.  (202)  382-4536. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Authority 

Under  40  CFR  280.20  and  280.22. 
facilities  may  petition  the  Agency  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  them  from 
the  lists  of  hazardous  wastes  contained 
at  40  CFR  261.31  and  261.32.  Petitioners 
must  provide  sufficient  information  to 
EPA  to  allow  the  Agency  to  determine 
(1)  that  the  waste  to  be  excluded  is  not 
hazardous  based  upon  the  criteria  for 
which  is  was  listed,  and  (2)  that  no  other 
hazardous  constituents  are  present  in 
the  wastes  at  levels  of  regulatory 
concern. 

B.  History  of  this  Rulemaking 

Clay  Equipment  Corporation  (Clay), 
located  in  Cedar  Falls.  Iowa,  petitioned 
the  Agency  to  exclude  from  hazardous 
waste  control  a  specific  waste  that  it 
generates.  After  evaluating  the  petition. 
EPA  proposed,  on  September  16. 1988,  to 
exclude  Clay's  waste  from  the  lists  of 
hazardous  waste  under  40  CFR  261.31 
and  261.32.  See  53  FR  36070. 

This  rulemaking  addresses  public 
comments  received  on  the  proposal  and 
finalizes  the  proposed  exclusion. 

n.  Disposition  of  Petition 

Clay  Equipment  Corporation,  Cedar 
Falls,  Iowa 

1.  Proposed  Exclusion 

Clay  petitioned  the  Agency  for  an 
exclusion  of  its  wastewater  treatment 
sludge,  presently  listed  as  EPA 
Hazardous  Waste  Nos.  F006  and  F009. 
Clay  based  its  petition  on  the  claim  that 
the  constituents  of  concern,  although 
present  in  the  waste,  were  in  an 
essentially  immobile  form.  Furthermore, 
to  support  its  claim  that  both  the  non- 
listed  and  listed  constituents  of  concern 
are  not  present  in  the  wastewater 
treatment  sludge  above  levels  of 
regulatory  concern,  Clay  submitted 
results  from  total  constituent  and  Oily 
Waste  Extraction  Procedure  (OWEP) 
and/or  EP  toxicity  analyses  for  all  the 
EP  toxic  metals,  nickel  and  cyanide. 
These  analyses  were  performed  on 
representative  samples  of  Clay's 
wastewater  treatment  sludge. 

The  Agency  evaluated  the  information 
and  analytical  data  provided  by  Clay  in 
support  of  its  petition  and  determined 
that  the  hazardous  constituents  found  in 
the  petitioned  waste  would  not  pose  a 
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threat  to  huaian  health.  SpeciHcaUy.  the 
Agency  used  its  Vertical  and  Horixontal 
Spread  (VHS)  model  to  |»redict  tlw 
potential  mobility  of  the  hazardous 
constituents  found  in  the  petitioned 
waste.  Based  on  this  evaluation,  the 
Agency  determined  that  the  constituents 
in  Clay's  waste  would  not  leach  and 
migrate  at  concentrations  above  the 
health-based  levels  used  in  delisting 
decision-making.  See  53  FR  36070, 
September  16, 1988,  for  a  more  detailed 
explanation  of  why  EPA  proposed  to 
grant  Clay's  petition  for  its  wastewater 
treatment  sludge. 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  public 
comments  on  the  proposed  rule  &om 
three  interested  parties.  All  three 
commenters  opposed  the  Agency's 
proposed  decision  to  exclude  Clay's 
wastewater  treatment  sludge.  The 
comments  made  by  the  three  interested 
parties  are  discussed  below. 

Petition-Specific  Comments.  One 
commenter  stated  that  the  wastewater 
treatment  shidge  filter  cake  still  exhibits 
one  of  the  criteria  for  which  it  was 
listed — the  presence  of  significant 
concentrations  of  the  inorganic 
constituents  of  concern  [ie.,  hexavalent 
chromium  and  complexed  cyanide).  The 
commenter  further  stated  that  the  waste 
contained  significant  concentrations  of 
lead.  Two  other  commenters  also  stated 
that  the  waste  contained  significant 
concentrations  of  cyanide. 

The  Agency  agrees  that  the  presence 
in  F006  and  F009  wastes  of  significant 
total  constituent  concentrations  of  the 
constituents  of  concern  was  one  of  the 
reasons  for  listing  these  wastes  as  'T" 
(toxic)  wastes.  See  40  CFR 
261.11(aM3Kii)  and  "Background 
Document  Resource  Conservation  and 
Recovery  Act  Subtitle  C,  Hazardous 
Waste  Management,  section  3001, 
Identification  and  Listing  of  HaEardous 
Waste — Electroplating  and  Metal 
Finishing  Operations,"  19ea  The 
Agency,  however,  believes  that  the  data 
presented  in  the  Background  Document 
broadly  characterize  die  physical/ 
chemical  nature  of  untreated 
electroplating  and  stripping  wastes  and 
that  these  data  are  not  waste-specific, 
i.e..  representative  of  the  physical/ 
chemical  nature  of  Clay's  electroplating 
and  stripping  wastes.  Specifically,  EPA 
believes  it  is  reasonable  to  expect  that, 
as  the  total  constituent  concentration  of 
an  unbound  or  loosely  bound  metal 
present  in  a  waste  increases,  the 
potential  for  the  metal  to  leach  from  the 
waste  also  increases  (generally,  the 
higher  the  total  oooshtaent 
ooncentratifMi  of  an  unbound  or  loosely 
bound  metal  the  hi^er  the  potential  EP 


leachate  concentration).  Thus,  wastes 
having  significant  total  concentrations 
of  unbound  or  loosely  bound 
constituents  are  more  likely  to  impact 
the  underlying  giound  water  than 
wastes  having  lower  total 
concentrations  of  unbound  or  loosely 
bound  constituents.  In  this  case, 
however,  the  metals  and  cyanide  in 
Clay's  waste  are  tightly  bound  within 
the  waste  matrix.  Thus,  the  Agency 
believes  that  the  levels  of  these 
constituents  present  in  Clay's  waste 
should  not  pose  a  threat  to  either  human 
health  or  the  environment.  The  Agency's 
conclusion  that  the  constituents  of 
concern  (both  listed  and  unlisted)  are 
tightly  bound  in  the  waste  matrix  and 
thus  are  not  available  for  leaching  is 
supported  by  both  the  analysis  of  Clay's 
manufacturing  processes  and  the  results 
of  the  OWE?  leachate  analyses.  See 
below. 

As  stated  in  the  proposal.  Clay 
manufactures  agricultural  equipment 
and  implements,  of  which 
approximately  98  percent  are  ferrous 
and  one  percent  stainless  steel.  See  53 
FR  36071,  September  16, 1988.  Qay's 
waste,  therefore,  is  expected  to  consist 
primarily  of  insoluble  iron  hydroxides, 
cyanide  complexed  with  iron,  smaller 
amounts  of  other  metals  [e.g.,  chromium) 
as  co-precipitates,  and  oil  and  grease. 
The  iron-cyanide  complexes  contained 
in  Clay's  waste  (ferricyanides  and 
ferrocyanides)  are  expected  to  be 
extremely  stable  and  insoluble  in  water. 
The  stability  constants  for  ferricyanide 
and  ferrocyanide  are  on  the  order  of 
10*'  and  10*',  respectively.  See 
Broderius,  S.J,,  1973.  (As  the  stability 
constant  increases,  the  tendency  of  the 
complex  to  dissociate  and  reform  as  a 
less  stable  complex  decreases.) 

The  Agency's  conclusion  that  most  of 
the  cyanide  in  Clay's  waste  is  tightly 
bound  in  iron-cyanide  complexes  is 
further  supported  by  both  the  low 
OWEP  concentration  of  cyanide  and 
low  concentration  of  reactive  cyanide 
(0.11  mg/l  and  14.8  mg/kg,  respectively) 
in  Qay's  waste.  6ee  53  FR  38073, 
September  16, 1988.  Specifically,  if  the 
cyanide  present  in  Clay's  waste  was  not 
tightly  bound,  the  levels  of  leachable 
and  free  cyanide  would  have  been 
higher. 

EPA  evaluatod  the  potential  mobility 
of  Clay's  waste  using  the  maximum 
QWEP  leachate  concentrations  and  the 
vertical  and  horizontal  spread  (VHS) 
model.  For  the  small  volume  of  waste 
generated  by  Clay  (190  xxbxc  yards),  tiie 
VHS  Model  predicted  a  dilution  factor 
of  approxjmatdy  32.3.  The  VHS  model 
analysis  provkfes  a  conBervati««  and 
reasonable  wotst-case  evaluation  of  the 


waste's  effect  on  tha  underlying  aquifer. 
The  predicted  compliance-point 
concentrations  resulting  from  this 
analysis  were  below  the  levels  of 
concern  used  for  delisting  purposes.  See 
53  FR  36075,  SeptenJier  16, 1988,  for  a 
description  of  the  modeling  analysis  of 
Clay's  waste. 

Furthermore,  in  dtlisting  evaluations, 
EPA  considers  all  the  factors  for  which 
the  waste  was  listed,  as  well  as  factors 
other  than  those  for  which  the  waste 
was  originally  listed,  that  could  cause 
the  waste  to  be  hazardous.  See  42  U.S.C 
6921(f).  For  this  specific  wastestream, 
based  on  the  above  discussion,  EPA 
does  not  believe  that  any  other  factors, 
including  elevated  total  constituent 
concentrations  of  the  constituents  of 
concern,  could  cause  this  wastestream 
to  present  a  hazard  to  human  health  and 
the  environment. 

Two  commenters  stated  that  the 
Agency  only  considered  the  leachable 
levels  of  hazardous  constituents  and  did 
not  consider  waterbome  and  airborne 
dispersal  of  the  waste.  One  of  these 
commenters  further  stated  that  the 
waste  does  not  need  to  migrate  in  order 
to  affect  human  health  and  the 
environment.  Specifically,  the 
commenter  stated  that  the  environment 
could  come  to  the  waste  (presumably  at 
its  current  location)  in  the  form  of 
children  at  play,  waterfowl,  aquatic 
organisms,  and  fishermen. 

The  Agency  does  not  believe  it 
reasonable  to  expect  that  children 
waterfowl  aquatic  organisms,  or 
fishermen  will  ever  be  directly  exposed 
to  Clay's  waste.  The  lagoon  in  which  the 
waste  is  stored  is  relatively  small  and  of 
such  a  nature  (sludge  with  30  percent 
soUds  content)  that  it  would  be  unlikely 
to  support  the  aquatic  organisms 
necessary  to  attract  either  waterfowl  or 
fishermen.  In  addition,  as  explained  in 
the  proposed  decision,  the  Agency 
believes  that  the  level  of  reactive 
cyanide  and  reactive  sulfide  are  low 
enough,  that  the  waste  does  not  pose  a 
threat  to  human  health  via  inhalation. 
See  53  FR  36075,  September  16, 198& 
Furthermore,  since  Clay's  waste  has  a 
solids  content  of  approximately  30 
percent,  the  Agency  believes  that 
airborne  exposure  to  particulates 
containing  hazardous  contaminants 
from  the  waste  is  unlikely. 

Lastly,  upon  promulgation  of  this 
exclusion.  Clay  muat  either  dispose  of 
their  waste  on-site  <M-  ensure  thiat  the 
waste  is  delivered  to  an  off-site  storage, 
treatment  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste.  See 
53  FR  36076,  September  16, 1988.  As  a 
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result,  Clay  will  be  required  either  to 
close  the  impoundment  in  accordance 
with  all  applicable  Subtitle  D 
requirements  or  transport  the  waste  to  a 
facility  which  will  dispose  of  the 
material  in  a  covered  landfill.  In  either 
case,  direct  contact  with  the  waste  will 
be  prevented  in  the  future.  Thus,  long- 
term  environmental  exposure  could  only 
result  from  contact  with  surface  waters 
receiving  contaminated  ground  water,  or 
from  the  consumption  of  drinking  water 
(i.e.,  ground  water)  contaminated  with 
leachate  derived  from  the  material. 

With  regard  to  waterbome  dispersal 
of  the  waste,  the  VHS  model  analysis 
described  in  the  proposal  shows  that 
leachate  from  the  waste  that  travels 
through  ground  water  should  not  exceed 
health-based  levels. 

The  Agency  acknowledges  that  if  may 
also  be  possible  for  surface  water  runoff 
to  transport  contaminants  from  the 
waste  to  a  nearby  surface  water  body. 
However,  the  Agency  does  not  believe 
that  analysis  of  such  overland  transport 
of  contaminants  as  a  reasonable 
exposure  route  for  the  petitioned  waste 
would  compel  a  different  result  for  this 
petition.  Contamination  of  surface  water 
might  occur  through  runoff  from  the 
petitioned  waste.  However,  EPA 
believes  that  the  concentrations  of  any 
hazardous  constituents  in  that  runoff 
will  tend  to  be  lower  than  the  levels  in 
the  EP  leachate  analyses  reported  in  the 
proposal  due  to  the  acidic  medium  of  the 
EP  test.  Furthermore,  any  transported 
constituents  would  be  further  diluted  in 
the  surface  water  body.  Finally,  the 
Agency  notes  that  the  discharge  of 
surface  water  rimoff  would  be  regulated 
under  the  Clean  Water  Act  if  the  runoff 
were  collected  or  channeled  (see  40  CFR 
122.2).  As  a  result,  the  Agency  continues 
to  believe  that  under  reasonable  worst- 
case  conditions,  the  disposal  of  Clay's 
waste  will  not  present  a  threat  to  either 
human  health  or  the  environment. 

One  commenter  was  concerned 
whether  the  chromium  in  Clay's  waste  is 
hexavalent  chromium  or  trivalent 
chromium.  The  commenter  believed  that 
because  the  Agency  did  not  address  the 
possible  presence  of  hexavalent 
chromium,  the  Agency  should  both 
require  testing  to  determine  the  relative 
and  absolute  amounts  of  hexavalent  and 
trivalent  chromium  in  the  waste  and  set 
a  conditional  testing  requirement  for 
hexavalent  chromium. 

The  Agency  disagrees  with  the 
commenter.  Specifically.  EPA's  hazard 
modeling  analysis  essentially  treated 
the  entire  portion  of  the  EP  leachable 
concentration  of  chromium  as 
hexavalent  chromium  because  the 
health-based  standard  used  for 
chromium  is  based  on  the  toxicity  of  the 


hexavalent  species.  See  "Docket  Report 
on  Health-Based  Regulatory  Levels  and 
Solubilities  Used  in  the  Evaluation  of 
Delisting  Petitions,"  June  8, 1988,  located 
in  the  RCRA  public  docket.  The  analysis 
did  not  show  a  leaching  potential  for 
chromium  at  a  level  of  concern.  Thus, 
the  Agency  believes  that  it  is 
unnecessary  to  require  Clay,  as  a 
condition  of  its  onetime  exclusion,  to 
test  its  waste  for  the  presence  of 
hexavalent  chromium. 

One  commenter  noted  that  the 
subheading  in  Table  1  of  the  proposed 
notice  (presenting  the  maximum  total 
constituent  concentrations)  incorrectly 
stated  that  the  results  were  "OWEP 
constituent  analyses."  See  53  FR  36073. 
September  16, 1988.  An  error  was  made 
during  the  publication  of  the  proposed 
notice.  The  subheading  should  have 
been:  "Total  constituent 
concentrations." 

One  commenter  questioned  the 
relationship  between  the  analytical 
difficulties  in  analyzing  the 
tetrahydrofuran  (THF)/toluene  extract 
and  erroneously  high  mobile  meta! 
concentrations.  The  commenter  also 
questioned  why  the  data  from  these 
analyses  were  rejected.  See  53  FR  36073 
for  details. 

The  OWEP  method  (SW-846  Method 
No.  1330)  has  three  steps.  The  first  and 
the  third  steps  (a  liquid  and  solid 
separation  and  an  aqueous  leaching 
experiment,  respectively)  are  performed 
as  in  the  regular  EP  procedure  (SW-846 
Method  No.  1310).  The  second  step, 
however,  is  an  extraction  of  the  waste 
(after  initial  filtration)  with  two  strong 
organic  solvents  (THF  and  toluene),  "niis 
second  step  removes  the  oil  and  the 
total  amount  of  metal  contained  in  the 
oil.  The  concentration  of  the  metals  from 
each  of  the  three  steps  are  then  used  to 
calculate  the  mobile  metal  concentration 
(MMC)  for  each  metal.  Therefore,  should 
analytical  difficulties  arise  during  the 
analysis  of  the  THF/toluene  extract,  the 
calculation  of  the  MMC  will  be 
incorrect.  In  Clay's- case,  the 
independent  laboratory  reported  that 
the  erroneous  results  obtained  from  the 
second  step  of  the  OWEP  caused  the 
calculated  MMC's  to  be  inappropriately 
high.  The  laboratory  reevaluated  the 
waste  using  the  OWEP  and  believes  that 
the  results  of  this  reevaluation  (derived 
from  analyses  performed  without 
analytical  difficulties)  are  valid.  The 
Agency  accepted  the  laboratory's 
explanation  for  why  the  data  obtained 
from  the  first  analyses  were  invalid,  and 
thus,  rejected  these  data.  See  53  FR 
36073,  September  16, 1988. 

Lastly,  the  same  commenter  inferred 
that  analytical  difficulties  encountered 
by  the  laboratory  in  performing  the 


OWEP  supports  the  need  to  review  the 
characterization  of  the  sludge  against 
the  Land  Disposal  Restrictions 
Program's  best  demonstrated  available 
technology  (BDAT)  standards.  The 
Agency  disagrees  with  the  commenter's 
conclusion  that  the  analytical  difficulties 
encountered  in  the  OWEP  analyses 
support  the  need  to  review  the 
characterization  of  the  sludge  using 
BDAT  standards.  EPA  believes  that  the 
OWEP  analyses  adequately 
characterizes  the  mobility  of  the  EP 
toxic  metals  and  nickel  in  wastes 
exhibiting  one  percent  or  more  total  oil 
and  grease. 

One  commenter  stated  its  belief  that 
Clay's  certified  estimate  of  190  cubic 
yards  of  sludge  was  low.  The 
commenter  suggested  that  for  190  cubic 
yards  of  sludge,  the  probability- 
weighted  cost  of  a  successful  delisting 
petition  does  not  appear  to  be  markedly 
different  from  properly  disposing  of  the 
waste  and,  therefore,  the  delisting  of 
such  quantity  seemed  a  marginal 
investment  for  Clay  to  undertake. 

The  Agency  disagrees  with  the 
commenter  and  notes  that  the 
commenter  did  not  supply  any 
substantive  information  to  support  its 
conclusion.  The  Agency  reviewed  Clay's 
estimated  volume  of  sludge  and  based 
upon  the  dimensions  and  depth  of  the 
sludge,  the  Agency  accepted  Clay's 
certified  estimated  waste  volume.  Clay 
stated  that  the  dimensions  of  its  oval 
shaped  impoundment  were  70  feet  x  40 
feet.  Clay  also  stated  that  the  depth  of 
the  sludge  ranged  from  two  to  five  feet 
and  that  the  average  depth  was 
approximately  three  feet.  The  Agency 
believes  that  the  commenter's  analysis 
of  disposal  costs  for  Clay's  waste  did 
not  consider  the  volume  of  associated 
berm  soils  and  underlying  soils  which 
would  have  to  have  been  removed  had 
Clay's  petition  been  denied.  The  cost  of 
disposing  of  the  waste,  berm  soils, 
underlying  soils  and  other  costs 
associated  with  liability  insurance  and 
unit  closure  would  be  greater  than  just 
the  disposal  costs  associated  with  the 
Subtitle  C  disposal  of  190  cubic  yards  of 
hazardous  waste.  All  petitioners, 
including  Clay,  are  advised  by  the 
Agency  to  consider  a  variety  of  factors, 
including  the  costs  of  disposal  as  a 
hazardous  waste,  when  deciding  to 
prepare  and  submit  a  delisting  petition. 
Even  so,  the  Agency  notes  that  it  has 
received  delisting  petitions  for  much 
smaller  quantities  of  waste. 

Lastly,  one  commenter  suggested  that 
EPA  incorrectl3r  used  an  interim 
guidance  level  of  250  mg/kg  for  total 
releasable  c>  anide  (found  in  section 
7.3.3.2  of  SW-846),  which  is  used  to 


31678         Faderal  Register  /  Vol.  54.  No.  146  /  Tuesday.  August  1.  1989  /  Rules  and  Regulations 


egult 


determine  whether  a  waste  is  too 
reactive  to  be  placed  in  a  double-lined 
minimum  technology  landfill  unit,  as  the 
basis  for  determining  that  Qay's  waste 
was  not  hazardous.  The  commenter 
believed  that  EPA  erroneously  cited  the 
absence  of  the  cyanide  reactivity 
characteristic  as  proof  that  the  toxicity 
of  the  cyanide  is  of  such  low  level  as  to 
allow  the  total  removal  of  the 
management  controls  required  by  RCRA 
Subtitle  C.  The  commenter  also  stated 
that  EPA  should  not  delist  any  waste 
with  detectable  levels  of  releasable 
cyanides,  which  are  much  more  mobile 
than  complexed  cyanides  and  cyanide 
salts  for  which  the  waste  was  originally 
listed. 

The  Agency  did  not  obtain  the  250 
mg/kg  level  for  reactive  cyanide  from 
section  7.3.3.2  of  SW-846  as  the 
commenter  suggested.  Rather,  as  stated 
in  the  proposed  rule,  the  250  mg/kg  level 
for  reactive  cyanide  is  based  upon  an 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation."  See  53  FR  36075. 
September  16, 1988  and  "Interim  Agency 
Thresholds  for  Toxic  Gas  Generation," 
July  12, 1985,  Internal  Agency 
Memorandum  in  the  RQRA  public 
docket.  The  Agency  agrees  that  the 
releasable  form  of  cyanide  may  be  more 
mobile  in  the  environment  than 
complexed  cyanide  or  cyanide  salts. 
However,  the  Agency  used  the  results 
obtained  from  the  EP  toxicity  analyses 
performed  on  Clay's  waste  for  total 
cyanide  to  determine  that  the  cyanide  in 
all  forms  was  not  mobile  and  therefore 
would  not  pose  a  threat  to  human  health 
and  the  environment.  See  53  FR  36075, 
September  16, 198a 

EPA 's  Modeling  Approach.  Two 
commenters  questioned  the  Agency's 
proposed  use  of  the  VHS  model  to 
evaluate  Clay's  waste.  One  commenter 
believed  that  the  Agency  was 
"guesstimating"  by  using  the  VHS  model 
to  predict  hypothetical  compliance-point 
concentrations.  The  second  commenter 
questioned  the  Agency's  statement  that 
clogging  would  offset  hydraulic  head. 
Both  commenters  believed  that  the 
Agency  should  consider  a  reasonable 
worst-case  scenario,  one  in  which 
clogging  does  not  occur.  As  a  result, 
both  commenters  felt  that  EPA  was 
underestimating  the  effects  of  Clay's 
waste  on  the  underlying  ground  water 
and  that,  in  light  of  the  fact  that  the  VHS 
calculated  compUance-point 
concentration  approaches  40%  of  the 
level  of  regulatory  concern.  EPA  could 
not  properly  conclude  that  the  waste 
would  not  be  hazardous  when  disposed 
in  a  surface  impoundment 

The  Agency  agrees  that  delisting 
decisions  should  be  based  on 


reasonable  worat-case  scenarios.  The 
Agency  also  believes,  however,  that  the 
use  of  the  VHS  model  to  evaluate  waste 
disposed  of  in  a  surface  impoundment  is 
appropriate.  Furthermore,  the  Agency 
believes  that  the  commenter  may  have 
misinterpreted  tlie  discussion  of 
competing  mechanisms.  The  Agency  did 
not  say  that  the  effects  of  cloggioc 
completely  offset  the  potentialflflbctlriff 
hydraulic  head  on  leachate  generation. 
See  53  FR  36074.  September  16, 1988. 
However,  just  as  it  is  reasonable  to 
assume  that  a  filter  will  become  clogged 
after  continual  use,  the  Agency  believes 
that  it  is  reasonable  to  assume  that  the 
interstitial  spaces  in  the  soils  beneath 
the  impoundment  will  become 
"clogged."  Thus,  the  Agency  believes 
that  it  is  reasonable  to  expect  clogging 
to  occur  in  both  the  surface 
impoundment  and  landfill  disposal 
scenario. 

The  Agency  does  not  believe  that  the 
offsetting  mechanisms  of  sorption, 
retardation,  and  clogging  completely 
negate  the  potential  effects  of  hydraulic 
head.  However,  as  noted  in  the 
proposed  rule,  the  Agency  believes  that 
the  VHS  model  is  sufficiently 
conservative  to  allow  the  Agency  to 
evaluate  wastes  disposed  of  in  surface 
impoundments.  Neither  commenter 
offered  any  specific  information  or 
analysis  to  suggest  this  conclusion  is 
invalid.  Furthermore,  EPA  believes  it 
would  be  inherently  arbitrary  to  adjust 
the  compliemce-point  concentrations 
predicted  by  the  VHS  model  upward  to 
account  for  potential  surface 
impoundment  effects  absent  any  such 
analysis. 

One  of  the  commenters  also  stated 
that  the  apparent  lack  of  ground-water 
contamination  at  Clay's  facihty,  after 
approximately  twelve  years  of 
operation,  is  insufficient  evidence  for 
the  Agency  to  oonclude  that  the  waste 
will  not  exhibit  long-term  adverse 
effects  on  the  underlying  aquifer.  In 
addition,  the  commenter  stated  that, 
although  Clay  could  not  place  additional 
hazardous  wastes  in  its  impoundment. 
Clay  could  plaoe  nonhazardous  Uquids 
in  the  unlined  impoundment,  thus 
creating  greater  hydraulic  head  and 
increasing  the  chances  of  future  ground- 
water contamination.  The  commenter 
also  inferred  that  the  waste,  if  moved  to 
another  site  having  different  geologic 
and  hydrogeolagic  conditions,  could 
adversely  affeot  the  underlying  acquifer 
at  the  new  site. 

The  Agency  believes  that  the 
commenter's  concern  that  the  waste 
may  exhibit  long-term  adverse  effects  on 
the  underlying  ground  water  is 
unfounded.  Specifically,  the  VHS  model 


does  not  consider  tide  as  a  variable. 
Rather,  the  VHS  model  calculates  the 
amount  of  dilution  occurring  in  the 
aquifer  based  on  the  volume  of  waste, 
the  waste's  leaching  potential,  and  the 
distance  between  the  disposal  site  and 
the  nearest  hypothetical  downgradient 
drinking-water  well.  The  Agency 
realizes  that  the  ground-water 
meiitpring  data  submitted  by  Clay 
tntfteates  only  that  Clay's  waste  has  nrt 
yet  adversely  affected  the  underiying 
ground  water.  The  Agency,  however, 
used  the  VHS  model  to  conclude  that 
Clay's  waste  also  will  not  adversely 
affect  ground  water  in  the  future. 

The  Agency  acknowledges  that  it  is 
possible  that  Clay  could  use  its  surface 
impoundment  to  treat,  store,  and 
dispose  of  nonhazardous  wastes  once 
the  petitioned  waste  is  excluded  from 
Subtitle  C  regulation.  The  Agency  also 
acknowledges  that  the  addition  of 
nonhazardous  liquids  to  Clay's  surface 
impoundment  could  create  a  hydraulic 
head  above  the  solids.  However,  as 
discussed  above.  EPA  believes  that  the 
VHS  model  is  sufficiently  conservative 
to  be  used  for  waste  disposed  of  in  a 
surface  impoundment.  See  also  53  FR 
36071.  September  H.  1988.  The  VHS 
model  uses  conservative,  reasonable 
worst-case  assumptions  regarding  site 
characteristics  and  distance  to  the 
hypothetical  downgradient  drinking- 
water  well.  EPA's  evaluation  of  Clay's 
waste  was  waste-specific;  therefore,  the 
Agency  believes  that  the  waste  will 
remain  nonhazardous  regardless  of  the 
site-specific  characteristics  of  the  final 
disposal  site.  In  response  to  the 
commenter's  specific  concerns  with  the 
current  disposal  site  [i.e.,  the 
impoundment],  the  Agency  also  notes 
that  Clay  stated  in  its  petition  that  it 
plans  to  close  (and  not  reuse)  the 
impoundment. 

Inconsistencies  Between  Delisting 
and  Closure.  One  oommenter  believed 
that  Clay  had  violated  the  timing-of- 
closure  provisions  of  RCRA.  See  40  CFR 
Parts  265.112(d)  and  113(a).  Specifically, 
the  commenter  stated  that  because  Clay 
last  placed  hazardous  waste  into  its 
surface  impoundment  in  April  1964, 
closure  of  the  surface  impoundment 
should  have  commenced  within  90  days, 
in  accordance  with  the  applicable 
closure  regulations  (or  by  a  later  date  if 
the  Regional  Administrator  granted  Clay 
an  extension).  The  commenter  asserted 
that  the  deUsting  mechanism  was  not 
intended  to  allow  faciUties  that  failed  to 
undertake  closure  in  a  timely  fashion  to 
escape  the  Subtitle  C  system,  and  that 
the  Agency,  by  granting  Clay  an 
exclusion,  was  rewarding  Clay  for 
violating  the  timing-of-closure 
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provisions.  The  coaiaenter  also  elated 
that  failure  to  ckae  tbe  iDiponndoienl 
preaeETts  am  emnranBsntai  hazard. 

EPA  agrees  titat  <felay«  in  closing 
Clay's  suiiace  impournhnent  i£d  occur. 
The  agency  «lfto  a^^es  that  the  delietiqg 
process  was  not  intended  to  allow 
facilities  that  failed  to  undertake  closure 
in  a  timely  maimer  to  escape  the 
Subtitle  C  system.  EPA  discourages  the 
delay  of  errforcemerrt  actions  for 
facilities  diat  have  filed  a  delisting 
petition,  and  has  distributed  a  policy 
directive  to  the  EPA  Regions  to  this 
effect.  HoweTcr,  EPA  believes  that 
whether  or  not  Clay  violated  theclosnre 
regulations  should  not  dk&ctly  eUecX  tbe 
delistisg  decision.  By  granting  the 
exclusion,  the  Agency  is  not 
"rewarding"  Clay  lor  closure  delays;  a 
decision  to  exclude  the  petitioned  waste 
does  not  preclude  EPA  from  tak'mg 
appropriate  enforcement  action  for  any 
violations  of  RCRA  that  occurred  prior 
to  the  delisting. 

The  Agency  strongly  disagrees  with 
the  implication  that  EPA's  action 
regarding  the  schedule  for  closure 
activities  m  any  way  undermines  the 
delisting  decision.  On  the  contrary,  EPA 
believes  it  would  be  imporper  to  allow 
Clay's  enforcement  status  to  influence 
directly  fte  Agency's  decision  on  Oay'a 
delisting  petition.  Fufthermore.  ^ 
Agency  does  not  agree  that  failure  to 
close  the  impoundment  presents  an 
environmental  hazard.  Based  upon  a 
complete  characterization  and 
assessment  of  Clay's  waste  and  a 
review  of  the  ground-water  monitoring 
data,  EPA  determined  that  Clay's  waste 
does  not  present  a  threat  to  human 
health  or  the  environment.  As  discussed 
previoulsy,  EPA  believes  that  the  waste 
will  remain  nonhazardous  regardless  of 
the  characterislics  of  the  final  disposal 
site  (including  an  impoundiaent  that  has 
not  been  dosed  under  RCRA  Subtitle  C 
regulations). 

Inconsistencies  Between  the  Delisting 
Program  and  the  Land  Disposal 
Restrictions  Program.  Three 
commenters  stated  that  there  are 
inconsistencies  between  delisting  levels 
p.''opo>ed  for  Clay  and  the  Lmd 
Disposal  Restrictians  Progran's  (U3RP) 
final  best  demonstrated  available 
technology  (BOAT)  treatment  levels  for 
F005  wastes.  See  53  FR  36070. 
September  IB,  1988,.  and  53  FR  31153, 
August  17, 19881  respectively. 
Specifically,  the  commenters  stated  that 
the  EP  leachate  concentration  of 
cadmium  in  Clay's  wastewater 
treatmeot  »ladge  exceeds  the  BOAT 
treatment  standard  for  cadmium  that 
EPA  has  established  for  F006  waste  by 
''early  two  times.  Furthermore,  one 


commenter  slated  thai,  ^t^^^fy^  EPA 
has  not  yet  proposed  a  BOAT  treatment 
standard  for  cyanide  in  F(X)6  wastes, 
establishment  of  a  BOAT  treatment 
standard  near  6300  ppm  (Ike  amomt  of 
cyanide  in  Clay's  waste)  is  unlikely.  I^e 
commenters  beiieved  that  it  makes  no 
sense  for  EPA  to  allow  a  waste  that 
could  not  be  legally  disposed  of  at  a 
Subtitle  C  site — ^because  it  exceeds 
DBAT  levels  set  for  cadmium — ^to  be 
managed  as  a  Qonhazanidas  waste.  One 
commenter  stated  that  &e  Agency 
should  not  grant  any  delisting  petitions 
until  the  differences  between  tiie 
Delisting  Program  and  the  LORP  are 
reconciled  through  public  participation/ 
comment  solicited  using  the  Federal 
Register. 

As  discussed  earlier,  the  Agency 
believes  that  the  cyanide  present  in 
Clay's  waste  exists  mainly  as  a 
ferricyanide  and/or  ferrocyanide 
complex.  EPA  believes  ftese  jmraobile 
iron-cyanide  complexes  do  not  present  a 
threat  to  human  health  via  ingestion  of 
contaminated  drinking  waier.  See  53  FR 
36075.  September  16,  ld88.  However,  the 
Agency  does  not  believe  that  it  is 
possible  to  reduce  the  level  of  cyanide 
present  in  waste  "jt'^p  rhprnicTil 
oxidation  teohnoiogies,  including 
electrolytic  oxidation,  alkaline 
chlorination,  wet  air  oxidation,  and 
ozonation.  These  technology-based 
approaches  for  reducing  the  level  of 
cyanide,  however,  were  not  necessary  in 
this  specific  case 

TTie  Agency  agrees  with  the 
conrmenters  diat  there  are  differences  in 
approach  between  some  of  the  decision 
criteria  used  in  individual  delisting 
decisions  and  those  used  in  the  Land 
Disposal  Restriction  Program.  However, 
these  differences  are  appropriate  given 
the  separate  functions  of  the  two 
programs  and  their  different  regulatory 
coverage.  The  Delisting  Program  and  the 
LDRP  are  fundamentally  different  in  that 
the  Delisting  Program's  standards  are 
health-based  and  the  LDRP's  BDATs 
and  treatment  standards  are  technology- 
based.  See  ROIA  section  3001  ^42  liS.C. 
6921)  and  RCRA  section  3004  (42  U.S.C. 
6924(m)),  respectively.  The  Agency, 
however,  believes  that  both  li)e  health- 
based  and  technology-based  approaches 
of  the  Delisting  Program  and  the  LDRP, 
respectively,  the  protective  of  human 
health  and  the  environnient.  Therefore, 
tlie  Agency  does  not  bdieve  that  it  is 
appropriate  or  necessary  to  delay 
delisting  decisions. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  Clay's 
wastewater  treatment  sludge  should  be 
excluded  from  hazardous  waste  control. 


The  Agency,  therefoie,  it  gi  anting  n 
final,  one-time  exi^sion  to  Clay 
Equipment  Corporation,  located  in 
Cedar  Falls.  lown,  fat  its  waste watei 
treatment  sledge  described  in  its 
petition  as  EPA  Hazardoas  Waste  Nos. 
F006  and  F009  disposed  of  in  its  on-site 
surface  impoundment.  The  exclusion 
only  applies  to  the  wastewater 
treatment  sludge  contained  in  Clay's  on* 
site  surface  impoundment. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtitle  C  jurisdictioa.  the  generator  of  a 
delisted  waste  must  either  treat  store. 
or  dispose  of  the  waste  in  an  on-eite 
facility,  or  ensure  that  the  waste  is 
delivered  to  an  off-site  storage, 
treatment,  or  disposal  facility,  either  of 
v.'hich  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
cr  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use.  reuse, 
recycling,  or  reclamation. 

III.  Limited  EfEect  of  Federal  Excknion 

The  final  exclusioa  being  granted 
today  is  being  issued  uader  the  Federal 
(RCRA)  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  ncHi-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's. 
pursuant  to  section  3000  of  RCRA.  These 
more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Faderaity-issued  exclusion  from  taking 
efTect  in  the  State.  Since  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  (i.e.,  both  Federal  (RCRA)  and 
State  (non-RCRA)  programs),  petitioners 
are  urged  to  contact  their  State 
regulatory  authority  to  determine  the 
current  status  of  their  wastes  imder 
State  law. 

IV.  Effective  Date 

This  rule  is  effective  immediately.  The 
Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  That  is  the  case  here 
because  this  rule  reduces,  rather  than 
increases,  the  existing  requirements  for 
persons  generating  hazardous  wastes.  la 
light  of  the  unnecessary  hardsbip  and 
expense  that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  after  promulgation  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
Section  3010,  EPA  believes  that  this  rule 
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should  he  effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
^ective  immediately,  upon 
promulgation,  under  the  Administrative 
Procedures  Act  pursuant  to  5  U.S.C 
9  533(d).  ^ 

V.  Regulalofy  Impact 

Under  Executive  Order  12291.  EPA 
must  pidge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 
the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
specific  faciUty  from  EPA's  lists  of 
hazarous  wastes,  thereby  enabling  the 
*  facility  to  treat  its  waste  as 
nonhazardous.  There  is  no  additional 
economic  impact  therefore,  due  to 
today's  rule. 

\1.  Regulatocy  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  nJemaking  for  any  proposed  or 
Tmal  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certif>-, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  will  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  one 
facility.  Accordingly.  I  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Vn.  Paperwotk  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
writh  this  foal  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511.  44  US.C.  §  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 


list  of  Subiectain  40  CFR  Part  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Rec>-ding. 

Date:  )uly  25. 1869. 
fefiiny  D.  Deoit 

Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CfR  Part  261  is  amended 
as  follows: 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

AudMNity:  Sees.  1006.  2002(a].  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Consenation  and 
Recoverv'  Act  of  1976,  as  amended  (42  U.S.C. 
6905.  6912(3).  6921.  and  6922.) 

2.  In  Table  1  of  Appendix  DC  add  the 
following  wasiEstreams  in  alphabetical 
order 

Appendix  K— Waste  Excluded  Under 
{§280.20  and  160.22 

TABtE  1  .—Wastes  Excxuoeo  From 
NoN-SPEanc  Sources 


FaoMy 

AMress 

Waste  descnpton 

• 

Caay 

■                            • 

CeteFaRs. 

•                            • 

Dewatered  wastewater 

Equip- 

kwa. 

treatment  shjdges 

ment 

1 

(kPA  Hazaroous 

Cocpora- 

Waste  No.  F006) 

vm. 

and  spent  cyanide 
t»th  solutions  (EPA 
Hazardous  Waste 
No.  F009) 

etectroplaling 
operations  and 

dsposed  o(  in  an 
on-site  sixface 

isaonetime 
exckisioa  Ths 
exdusion  was 
pubiisnedon  August 
1.  1969. 

• 

•             • 

•                            • 

(FR  Doc.  89-17919  Filed  7-31-89;  8:45  am] 


40  CFR  Part  7D4 

(OPTS-«2013G^  FRL-3623-31 

ComprehentKe  Assessment 
Information  Rule;  Correction 

AOENCV.  Enxironmental  Protection 

Agency  (EPA). 

action:  Final  rule:  correction. 

SUMMARY:  This  document  corrects 


several  typographical  errors  that 
appeared  in  the  Comprehensive 
Assessment  Information  Rule  technical 
amendment  that  wtas  published  in  the 
Federal  Register  of  June  14. 1989. 

EFFECTIVE  DATE:  This  document  is 
effective  August  1. 1989. 

FOfi  FURTHER  INFOMHATION  CONTACT: 

Michael  M.  Stahl,  Director.  TSCA     ' 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  EB-44. 401  M 
Sb^et  SW..  Washington.  DC  20460. 
Telephone:  (202)  554-1404.  TDD:  (202) 
554-0551. 

SUFPUEMENTARV  mFORMATKMC  In  the 
Federal  Register  of  June  14. 1989  (34  FR 
25398).  EPA  amended  the 
Comprehensive  Assessment  Information 
Rule  (CAIR)  by  adding  chemical 
substance  trade  names  to  the  list  of 
substances  subject  to  reporting.  This 
document  corrected  three  typographical 
errors  that  appeared  in  that  document 
This  document  also  extends  the 
reporting  time  for  processors  who  were 
not  aware  of  their  reporting  requirement 
because  of  the  t>'pographical  error.  The 
reporting  dates  for  those  persons  will  be 
calculated  from  the  effective  date  of  this 
document,  rather  than  from  the  effective 
date  of  the  technical  amendment  of  June 
14. 1989. 

Dated:  July  25, 1989. 

Frank  D.  Ktn-er, 

Chief.  Chemical  Scrtening  Brand).  Office  of 
Toxic  Substances. 

Therefore.  40  CFR  Part  704  is 
amended  as  follows: 

PART  704-{AlieNDEDl 

1.  The  authority  citation  for  Part  704 
continues  to  read  as  follows: 

Autborit)-:  15  U.SX1  2607(a). 

S  704.225    (CorrcdMl] 

2.  By  correcting  S  704.225(b)  as 
follows: 

a.  The  code  "X/F'  is  changed  to  read 
"X/P.F"  wherever  it  appears  under  the 
Who  Must  Report  coliunn  in  the  entire 
chemical  listing. 

b.  The  seventeenth  entry  under  CAS 
No.  91-08-7/584-M-9  is  changed  to  read 
"920C134  COROCOOL™  curing  agent". 

c  Under  CAS  No.  entry  1321-38-6/ 
26471-62-5.  the  question  selection 
number  "8.96"  is  changed  to  read  "8.06", 

(FR  Doc.  89-17920  Tiled  7-31-a9: 8.-45  am] 
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MANAGEMENT  AGENCY 


mN3067-AB33 

Federal  Crime  Insurance  Program 

AOCWC¥:  Federal  Eaergeaey 
Management  Agency  (FENL\). 

ACnON:  Final  nde. 


:  These  zevisions  to  the 
Federal  Crnne  insmsance  hoguiu 
achieve  the  following:  Revise  the  basic 
classification  and  rating  sk^cture  of  the 
ccsmnenaal  raliqg  plan:  exedode 
coverage  on  vacant  residenfial  prc4»erty 
and  prowde  gseeter  clarity  to  existing 
pidicy  prorisiaoB  under  both  ttie 
residenfia)  aad  comniei>cial  policies  by 
proiri(fiqg  more  precise  policy 
terminology. 

unttiM.  date:  September  1. 1989.  This 
nde  appGes  to  Federal  Crime  Insarance 
boainess  written  after  Septendier  1. 1989 
and  renewal  policies  not  billed  at  of 
September  1. 1989  te  existing 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  |.  JVHpnyel.  I^oject  Offioet. 
Federal  Emergency  Management 
Agency,  Federal  Insurance 
Administration.  Donohoe  Building,  500  C 
Street  SW..  Room  433.  Wa^tington.  DC 
20472,  Telephone  number  (202)  646-3440. 

14, 1989  FEMA  published  for  comment  in 
the  Fedaal  Aerator  {Vel.  54.  F^ 
253081  a  proposed  rale  containing 
revisions  to  the  existiBg  Federal  Crime 

amendments  to  fte  Federal  Crime 
Insurance  Program  (FCIP)  Regulations 
are  the  result  of  Ae  experience  gained 
over  the  past  el^teen  years  Ibe  Program 
has  been  ia  opecation.  The  Federal 
InsiB-ance  Adninistnten  (FIA|  deciles 
to  iaprove  service  to  potic^-haUers  end 
ts  more  dosdy  aBgn  the  Program  with 
the  imdemritiqg  and  rating  methods 
used  by  Cbe  private  iasuraBoe  sectar. 
while  redacing  the  general  tas^yen' 
boden  aritfi  awn  eqoitabie  ehiarngof 
the  txjst  nf  crime  losses  between  the 
general  taxpayers  and  the  prqgram 
insureds. 

In  1985.  the  Federal  Insurance 
AHminjgtratinn  irr\pl4'iT>pntpd  a  new 
commereial  rating  plan  for  the  Federal 
Crime  Insurance  Program.  TWis  new  p4an 
had  four  major  objectives:  (i)  That  the 
plan  be  simple  to  apply.  (2)  that  the  plan 
be  similar  to  the  Insurance  Services 
OfTice  (ISO)  rating  plan  in  order  for  the 
results  to  be  easilv  transferable  to  the 


voluntary  wailwit  (S)  that  Ae  plan 
eliminate  as  many  imemal  subsitlics  as 
possible,  and  ffj  that  the  plan  offer  less 
prevention  incentives  to  mitigate  lasses. 
Foiu-  years  have  elapsed  since  the  plan 
was  implemented.  "Therefore,  it  was 
desirable  for  4k  HA  te  condwGt  a 
classincatioD  late  level  slud>'  ia  an 
actuarially  sound  mannpr  to  verify  that 
the  model  rating  plan  was  correct  aad 
pennH  the  commertaal  crime  rates  to 
asove  to  their  iadkated  rale  level  based 
on  actual  experience.  The  study 
cnndiictpd  for  the  flA  by  its  serviciag 
carrier.  Natienal  Cen  Serr.  Inc.  and  its 
actuary,  TUTinghast  indicates  that  the 
Insurance  Services  OfSoe  (ISO) 
advisory  rates  have  increaised  fire  times 
since  1985  and  a  substantial  rate 
increase  is  appropiiate  Lv  several  of  the 
FOP  business  claaaificatians.  Tte 
Administration  ho«r6ver  propoees  to 
balance  the  rate  increase  to  no  more 
than  5%  for  each  bnsiness  class.  This 
action  is  in  keeping  with  Congiessional 
intent  to  hmii  as  FCIP  rale  inciease  in 
1989  to  5%. 

Certain  termiaofogy  ia  Ate  residentisl 
and  commercial  poh'cy  forms  could 
benefit  from  further  definition  and  these 
revisions  to  the  Federal  Crime  Insurance 
TCgidations  bring  greater  clarity  to  the 
policy  piovisioiu  by  dao^iog  the  policy 
exclusions  relative  to  loss  to  business 
proper^,  buiglary  loss  haa  a  molar 
vehicle  and  loss  ff  a  property'  is  vacant. 
The  revised  regwlatioHB  abe  limit 
recovery  under  "Ae  commercial  policv  to 

Itip  ammint  nf  an  a^vanro  gg  loan 

extended  by  an  insved  as  a  piedge  or 
ceSateral  and  to  specifically  prrifTitip 
oewerage  when  an  alarm  system  is  found 
not  to  have  been  maintained  ir>  working 
order  at  the  fime  of  loss,  for  reasons 
within  the  control  of  the  insured. 

No  written  conaaents  imere  neof>i\  ed 
during  the  CGRmaeat  period. 

FEMA  has  detenained  Aa!  an 
environmental  impact  statement  is  not 
needed  for  dus  final  nde.  A  copv'  of  the 
£ndiag  of  ae  significant  impact  and  an 
enviranmeatal  asaessnent  is  arailable 
at  the  above  addiees. 

FEMA  has  also  determined  dial  this 
rule  will  aol  have  a  significant  economic 
impact  on  a  substantial  awnber  of  small 
entities,  and  ao  hae  not  oanduded  a 
regulatory  flexibiltty  analysts. 

This  final  rule  is  not  a  "major  rule"  as 
defined  in  Fuecaitiwe  Order  1229L  daied 
Februaij'  27, 1981.  and  hence  no 
regulatory  anals^sis  has  been  prepared. 
Finally  FEMA  has  determined  that  this 
rule  does  not  contain  a  collection  of 
information  requirements  as  described 
in  section  3504(b)  of  the  Papen\-ork 
Reduction  Act. 


List  of  Subjects  in  44  CFK  Parts. « 
and  IS 

Federal  CdoM  lasHBiioe  PsqgBaai. 

Accordingly,  44  CFR  Part  80  and  83 
are  amended  as  follows: 

PART  S0-OESCRIPTK)N  OF 
l>ROGRAM  AND  OFFER  TO  AGENTS 

1.  The  authority-  citation  for  Part  80 
continues  to  read  as  follows: 

Auitwrity:  12  US.C  ir49bbb  el  seq.: 
Reorganization  Plan  No  3  of  1978:  EG  12127. 

2.  Section  80.1  is  amended  by  adding  a 
new  definition  under  paragraph  talt^4) 
to  read  as  follows: 

{80.1    n«««i»Mf»M 

tar  •  * 

(24)  "Vacant  Properl>-"  means  a 
propertv'  "«vkbout  oonlents".  that  is.  a 
premises  from  which  all  personal 
propertv"  has  been  removed. 


3.  Section  805  paragraph  tb^T)  is 
revised  to  read  as  fallows: 

§80.5    Duties  of! 
I 


(b)  •  *  • 

(7^  Dppesit  the  applicant's  premium 
check  in  a  special  bank  account.  If  no 
policy  is  issued,  refund  the  amount  «f 
the  premium  to  the  applicant. 


PART  83-COVERAGE,  RATES.  AND 
PRESCRIBED  POUCY  FORMS 

1.  The  authority  citation  for  Part  83 
ci^'iHiics  tO  reao  as  tonows: 

Autfaant>-:  12  L'Sf..  1749bhb  el  ses^ 
£^t.-s.uu&it4MM  PXm  >io.  3  of  W%.  EO  12427. 

subpart  A— ReeidenOal  Cilme 
Insurance  Coverage 

£83.5    Required  residential  paicytarm. 

Z.  Section  63.3  ta)  is  amended  by 
rev'sng  portions  of  the  Residential 
Crime  ioaurance  Polic}'  FonD  is  the 

|a]  Subparagraph  pntirtpd 
"F.\t:lus!ons"  is  amended  hy  jensaiag 
Cxrhiskm  |^  and  adding  two  additiuniil 
ekdasions  (Q  end  |g^ 

This  Policy  does  not  apply: 
«        •        •        .        • 

(d)  To  loss  of  property  pertaining  to  a 
business,  trade,  profession  or 
occupation  of  an  insured 


I 
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(f)  To  any  burglary  loss  from  a  motor 
vehicle. 

(g)  To  loss  while  the  property  is 
vacant 


Subpart  B — Commercial  Crime 
Insurance  Coverage 

3.  Section  83.2$  paragraph  (e]  is 
revised  to  read  as  follows: 


S  83.25   Commercial  crime  insurance  rates. 

***** 

(e)  The  following  tables  shall  be  used 
to  determine  rates  for  commercial  risks. 


Federal  Crime  Insurance  Program,  Commeroal  Crime  Insurance  Rates,  September  1B89 

[Annual  Premiums— Class  1] 


Gross  receipts 

Amount  of  insurance 

Lessttian 
$100,000 

9100.000- 
9199.999 

$200,000- 
$299,999 

$300,000- 
$499,999 

$500,000- 
$969,999 

$1,000,000  or 
greater 

Option 

Option 

Option 

Option 

Option 

Option 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1,000 _ „ „   . 

86 
164 
240 
310 
368 
388 
404 
420 
424 
432 
456 
476 
488 
492 
496 

118 
210 
392 
394 
494 
476 
508 
538 
548 
570 
6t0 
692 
690 
694 
702 

130 
246 
360 
468 
554 
582 
604 
626 
634 
648 
686 
714 
730 
738 
746 

176 
312 
452 
576 
654 
714 
760 
806 
824 
852 
930 
994 
1022 
1040 
1054 

130 
246 
360 
468 
554 
582 
604 
626 
634 
648 
686 
714 
730 
738 
746 

176 
312 
452 
576 
654 
714 
760 
606 
824 
852 
930 
994 
1022 
1040 
1054 

172 
326 
478 
624 
738 
778 
806 
836 
844 
866 
914 
954 
972 
980 
994 

234 

416 

602 

766 

870 

954 

1014 

1074 

1096 

1136 

1240 

1320 

1362 

1382 

1402 

214 

406 

596 

780 

920 

97D 

1006 

1044 

1054 

107B 

1140 

1188 

1214 

1226 

1240 

290 

520 

752 

958 

1086 

1188 

1266 

1340 

1368 

1418 

1548 

1648 

1702 

1726 

1754 

342 
648 
958 
1244 
1472 
1550 
1610 
1670 
1686 
1726 
1824 
1902 
1942 
1964 
1980 

464 

2,000 

834 

3.000 

4.000 

5,000 _ „ 

6,000 _ 

7,000 ..._ _ 

8.000 

1202 
1530 
1734 
1900 
2024 
2t48 

9.000 

2188 

10,000 _ 

1 1 ,000.- „  _ 

2268 
2476 

12.000 _ 

13.000 „ _ 

14,000 „ „...._ 

15.000 _ - 

2640 
2722 
2764 
2806 

I  I 

under  options  1  and  2  in  uniform  or  varying  amounts.  The  premium  for  option  3  is  the  sum  Of  the  rates  for  amounts  of 


Option  1:  Burglary  only. 
Option  2:  Rodbery  only. 
OpHon  3:  A  combination  of 
coverage  selected  under  options  1  and 

Discounts  on  these  rates  are  afforded  for  businesses  with  alami  systems/safes.  A  discount  of  10%  Is  given  for  polictes  with  option  3. 

Federal  Crime  Insurance  Program,  Commercial  Crime  Insurance  Rates,  September  1989 

[Annual  Premiums— Class  2] 


Gross  receipts 

■ 

Less  than 

$100,000- 

$200,000- 

$300,000- 

$500,000- 

$1,000,000  or 

Amount  o4  iraurance 

$100,000 

$199,999 

$299,999 

$499,999 

9*99(999 

greater 

Option 

Option 

Option 

Option 

Option 

Option 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1.000 _. „ 

102 
196 
288 

148 
264 
380 

158 
294 
430 

220 
394 
570 

158 
294 
430 

220 
394 
570 

208 
390 
574 

294 
526 
758 

298 
498 
714 

364 
656 
946 

412 

780 

1144 

582 

2,000....- 

1048 

3.000  _ „ 

1512 

4,000 „ 

372 

464 

558 

724 

558 

724 

744 

966 

928 

1204 

1486 

1928 

5W) - - 

438 
464 
484 

546 

aoo 

836 

660 
696 
722 

824 
898 
958 

660 
698 
722 

824 
898 
958 

878 
926 
964 

1094 
1198 
1274 

1096 
1198 
1294 

1366 
1496 
1592 

1754 
1852 
1926 

2186 

6,000 _.. „ _ 

2392 

7,000 „ 

2548 

8.000 

500 

876 

752 

1016 

752 

1016 

1002 

1352 

1290 

1688 

2000 

2700 

9.000 

soe 

890 

760 

1034 

760 

1034 

1014 

1378 

1296 

1720 

2024 

2754 

10.000 _  __ „ 

520 

716 

782 

1074 

782 

1074 

1040 

1430 

1296 

1768 

2074 

2858 

1 1 .000 

552 

782 

828 

1172 

828 

1172 

1100 

1558 

1374 

1946 

2196 

3116 

12.000 _ 

576 

832 

864 

1248 

864 

1248 

1150 

1664 

1496 

2076 

2298 

3322 

13,000 

588 

856 

882 

1288 

882 

1288 

1176 

1716 

1496 

2142 

2346 

3428 

14,000...„ _ _.. 

592 

872 

890 

1306 

890 

1306 

1186 

1738 

1492 

2174 

2370 

3478 

15,000 „ _ 

600 

984 

898 

1326 

898 

1326 

1200 

1766 

1496 

2206 

2396 

3528 

Option  1:  Burglary  only. 
Option 2:  RoMeiyoniy. 
Option  3:  A  combination  ol 
coverage  aetoded  under  options  1  and 
Dsoourtts  on  tttese  rates  are 


t  under  options  1  and  2  in  uniform  or  varyir)g  amounts.  The  premium  for  option  3  is  tf)e  sum  of  the  rates  for  amounts  of 
for  businesses  with  alarni  systems/safes.  A  discount  of  10%  is  given  for  policies  with  option  3. 
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Federal  Crime  Insurance  Program,  Commercial  Crime  Insurance  Rates,  September  1989 

[Annual  Premiums— Class  3] 


Amount  of  insurance 


Gross  receipts 


Less  than 
$100,000 


Option 


$100,000- 
$199,999 


$200,000- 
$299,999 


Option 


$300,000- 
$499,999 


Option 


Option 


$500,000- 

S9v9,999 


Option 


$1,000,000  or 


Option 


1,000.... 
2.000.... 
3.000.... 
4.000.... 
5,000... 
6,000.... 
7,000... 
8,000.... 
9,000.... 
10,000.. 
11,000.. 
12.000.. 
13.000.. 
14,000.. 
15,000.. 


lie 

218 
322 
416 
492 
518 
540 
562 
570 
582 
61 S 
646 
660 
668 
674 


156 
274 
394 
502 
572 
624 
664 
706 
718 
746 
810 
868 
892 
908 
920 


176 
328 
484 
626 
738 
780 
810 
842 
852 
874 
926 
970 
990 
1002 
1012 


228 

412 

592 

754 

854 

936 

998 

1056 

1078 

1118 

1220 

1298 

1340 

1360 

1380 


176 
328 
484 
626 
738 
780 
810 
842 
852 
874 
926 
970 
990 
1002 
1012 


228 

412 

592 

754 

854 

936 

996 

1056 

1078 

1118 

1220 

1298 

1340 

1360 

1380 


234 

436 

642 

834 

980 

1038 

1082 

1122 

1136 

1164 

1234 

1292 

1318 

1334 

1348 


304 
546 
790 
1006 
1140 
1246 
1328 
1410 
1436 
1488 
1624 
1730 
1782 
1812 
1840 


290 
544 
800 
1040 
1224 
1294 
1348 
1400 
1418 
1454 
1542 
1612 
1646 
1666 
1682 


380 
680 
964 
1254 
1422 
1556 
1660 
1758 
1794 
1858 
2026 
2160 
2230 
2262 
2296 


464 
872 
1282 
1664 
1958 
2070 
2156 
2240 
2268 
2326 
2468 
2580 
2638 
2662 
2692 


606 
1092 
1576 
2000 
2276 
248S 
2650 
2814 

ZoOD 

2974 
3244 
3456 
3566 
3620 
3672 


Option  1:  Burglary  only. 
Option  2:  Rotibery  only. 

Option  3:  A  combination  of  coverages  under  options  1  and  2  In  uniform  or  varying  amounts.  The  premium  for  option  3  is  the  sum  of  tt>e  rates  for  amounts  of 
coverage  selected  under  options  1  and  2. 

Discounts  on  these  rates  are  afforded  for  businesses  with  alami  systems/safes.  A  discount  of  10%  is  given  for  policies  with  option  3. 

Federal  Crime  Insurance  Program,  Commercial  Crime  Insurance  Rates,  September  1989 

[Annual  Premiums— Class  4] 


Gross  receipts 

Amount  of  insurance 

Less  than 
$100,000 

$100,000- 
$199,999 

$200,000- 
$299,999 

$300,000- 
$499,999 

$500,000- 
$999,999 

$1,000,000  or 
greater 

Option 

Option 

Option 

Option 

Option 

Option 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1,000 

130 
246 
360 
468 
548 
562 
604 
628 
6,T6 
654 
694 
722 
740 
748 
756 

160 
284 
410 
522 
592 
648 
690 
732 
748 
774 
844 
898 
928 
940 
958 

196 

366 

540 

700 

826 

872 

908 

942 

956 

978 

1040 

1086 

1108 

1122 

1134 

238 

428 

618 

786 

888 

972 

1038 

1098 

1120 

1162 

1266 

1352 

1394 

1414 

1436 

196 

368 

540 

700 

826 

872 

908 

942 

956 

978 

1040 

1086 

1108 

1122 

1134 

238 

428 

618 

786 

888 

972 

1038 

1098 

1120 

1162 

1266 

1352 

1394 

1414 

1436 

260 

490 

718 

932 

1096 

1162 

1208 

1258 

1272 

1304 

1382 

14«6 

1478 

1496 

1510 

318 
570 
822 
1046 
1184 
1296 
1380 
1464 
1494 
1548 
1686 
1800 
1854- 
1884 
1912 

324 
612 
894 
1162 
1370 
1450 
1508 
1568 
1588 
1628 
1726 
1806 
1846 
1864 
1886 

394 
706 
1022 
1304 
1478 
1620 
1722 
1828 
1862 
1932 
2106 
2248 
2318 
2352 
2386 

518 
976 
1434 
1860 
2192 
2318 
2416 
2510 
2542 
2604 
2764 
2890 
2952 
2966 
3016 

630 

2,000 

1134 

3,000 

1638 

4.000 _ 

2066 

5,000 

2364 

6,000 _ _ 

7.000 

2590 
2758 

8.000 

2924 

9,000 

2980 

10.000 

3092 

1 1,000 

3370 

12,000 

3596 

13.000 

3706 

14.000 

3762 

15,000 

3820 

Option  1:  Burglary  only. 
Option  2:  Robbery  on^. 

Option  3:  A  combination  of  coverages  under  options  1  and  2  in  uniform  or  varying  amounts.  The  premium  for  option  3  is  the  sum  of  the  rates  for  amounts  of 
coverage  selected  under  options  1  and  2. 

Discounts  on  these  rates  are  afforded  for  businesses  with  alarm  systems/safes.  A  discount  of  10%  is  given  for  policies  with  option  3. 


f  EOEHAL  Crime  Insurance  Program.  Commercial  Crime  Insurance  Rates,  September  1989 

[Annual  Premiums— Class  5] 


Gross  Receipts 

Amount  of  insurance 

Less  than 
$100,000 

$100,000- 
$199,999 

$200,000- 
$299,999 

$300,000- 
$499,999 

$500,000- 

$999,999 

$1,000,000  or 
greater 

Option 

Option 

Option 

Option 

Option 

Option 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1,000 

124 
228 
336 

140 
254 
364 

186 

-  346 

502 

212 
380 
546 

186 
346 
502 

212 
380 
546 

248 
458 

670 

282 
504 
728 

306 

572 
836 

348 
628 
908 

492 

916 

1338 

560 

2,000 

1006 

3.000 

1452 
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Federal  Crime  I««surance  Program,  Commercial  Crime  i«<isurance  Rates,  September  l98»-Continued 

[Annual  Premiums— Claas  5] 


Amount  o(  insurance 


Gross  Receipts 


Less  than 
$100,000 


Option 


SI  00.000- 
$199,999 


OpkK>n 


S200.000- 
$299,999 


Option 


$300,000- 
$499,999 


Option 


$500,000- 
$999,999 


Option 


$1,000,000  or 
greater 


Option 


4.000 

5,000 

6,000 

7.000 _.. 

6.000 

9JK0 „. 

10W) 

11.000 _ 

12,000-.™. 
13,000 — 

14,000. 

15W) — 


432 
504 
538 
564 
588 
598 
616 
658 
694 
710 
716 
724 


464 
5B6 
576 
614 
848 
662 

ADA 

748 
7B8 
824 
806 
946 


652 

756 

806 

646 

884 

896 

924 

988 

1040 

1062 

1076 

1090 


696 

788 

864 

918 

974 

994 

1030 

1122 

1196 

1234 

1252 

1270 


652 

756 

806 

846 

884 

896 

924 

988 

1040 

1062 

1076 

1090 


696 

788 

864 

918 

974 

994 

1030 

1122 

1198 

1234 

1252 

1270 


866 
1008 
1076 
1128 
1178 
1194 
1230 
1314 
1382 
1418 
1434 
1452 


926 
1050 
1148 
1224 
1296 
1324 
1372 
1496 
1594 
1644 
1670 
1692 


1078 
12Se 
1342 
1408 
1470 
1494 
1536 
1640 
1726 
1768 
1792 
1812 


1156 
1310 
1434 
1526 
1620 
1648 
1714 
1866 
1990 
2054 
2084 
2114 


1726 
2014 
2150 
2252 
2352 
2388 
2458 
2628 
2764 
2830 
2864 
2900 


1848 
2096 
2294 
2442 
2592 
2640 
2738 
2988 
3186 
3286 
3334 
3386 


Opiioill  Buralwyon^.  I 

Option  2:  Roobery  on^.  j 

Option  3:  A  combinatton  of  coverages  under  options  1  and  2  in  uniform  or  varying  amounts.  The  premium  for  option  3  is  the  sum  of  the  rates  for  amounts  of 
coveraye  seieclad  under  optiorw  1  and  2. 

Oisoounis  on  tttase  rates  are  afforded  for  businesses  with  alarm  systems/ safes.  A  discount  of  10%  is  given  for  policies  with  option  3. 

Federal  Crime  Insurance  Program,  Commercial  Crime  Insurance  Rates,  September  1989 

[Annual  Premiums— Class  6] 


Gross  Receipts 

Amount  of  Insurance 

Less  than 
$100,000 

$100,000- 
$199,999 

$200,000- 
$290,999 

$300,000- 
$499,999 

$900,000- 
$899,999 

$1,000,000  or 
greater 

Option 

Option 

Option 

Option 

Option 

Option 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1 

2 

1.000 

2.000.._..  „ _ 

3.000   

126 
232 
336 
432 
500 
538 
564 
590 
600 
618 
664 
700 
716 
724 
736 

126 

226 
326 
416 
472 
$16 
S48 
S82 
992 
•  16 
•70 
716 
740 
750 
760 

186 

346 

50? 

648 

752 

804 

846 

886 

898 

926 

996 

1048 

1074 

1088 

1102 

190 

340 

490 

624 

708 

774 

826 

874 

890 

924 

1006 

1074 

1106 

1126 

1140 

186 
346 
502 
648 
752 
804 
846 

nnf) 

B98 

926 
996 
1048 
1074 
1088 
1102 

190 

340 

490 

624 

708 

774 

826 

874 

890 

924 

1008 

1074 

1106 

1126 

1140 

250 

460 

670 

864 

1002 

1074 

1128 

1182 

1200 

1234 

1326 

1396 

1430 

1450 

1468 

252 

452 

654 

832 

940 

1030 

1098 

1164 

1186 

1230 

1340 

1430 

1474 

1498 

1518 

308 
574 
8S6 
1076 
12S0 
1340 
1408 
1472 
1498 
1542 
1664 
1744 
1790 
1810 
1884 

312 
564 
812 
1038 
1176 
1286 
1370 
1454 
1480 
1538 
1676 
1788 
1842 
1870 
1896 

496 
918 
1338 
1722 
2000 
2144 
2252 
2360 
2394 
2466 
2646 
2788 
2860 
2896 
2934 

500 

900 

1302 

4.000 

5.000. „._.„.„_.„_„ „„ 

1660 
1882 

64)00 „.._...„_..„._„™ 

7.000. ._..__«____._.„.._„„.„_..„  

2058 
2192 

84)00 ™ 

9J0O0. _._ 

10.000... _ 

11,000  ., 

2324 
2368 
2460 
2680 

124JOO.  

134)00 

144)00 „ _ 

154)00 

2858 
2946 
2992 
3036 

OpiiOR  1:  Burgiafy  onty. 
Option  2:  Robbery  only. 

Option  3:  A  combination  of  cowarages  under  options  1  and  2  in  unifonr  or  varying  amounts.  The  premium  for  option  3  is  the  sum  of  the  rates  for  amounts  of 
coveiaoa  aeiacted  under  options  1  and  2. 

[>scour)ts  on  these  rates  are  afforded  lor  businesses  with  alarm  systems/safes.  A  discount  of  10%  is  given  for  policies  with  option  3. 


§83^    [AflMlKM] 

5.  Section  83.26(b)  is  amended  by 
revising  portions  of  the  "Commercial 
Crime  Insurance  Policy"  in  the  following 
respects: 

(a)  Under  the  heading  entitled 
"Exclusions",  para^aph  (f)  is  amended 
to  read  as  follows: 


(f)  To  any  loss  if  the  premises  are  not 
equipped  with  the  protective  devices 
required  as  a  condition  of  eligibility  for 
the  purchase  of  this  pdicy  or  if  the 


insured  has  failed  to  take  reasonable 
action  to  maintain  the  protective  devices 
in  working  order  in  accordance  with  the 
regulations  of  the  Federal  Insurance 
Administration,  as  published  at  the  time 
of  the  inception  of  the  current  term  of 
the  policy  in  Subchapter  B,  Part  80  et 
seq..  Chapter  I,  Title  44,  Code  of  Federal 
Regulations. 


(b)  Under  the  heading  "Conditions" 
Section  5  entitled  "Limits  of  Liability; 
settlement  options",  the  second 


paragraph  is  amended  to  read  as 
follows: 

***** 

The  limit  of  the  insurer's  liability  for 
loss  shall  not  exceed  the  applicable  limit 
of  insurance  stated  in  the  Application, 
nor  what  it  would  cost  at  the  time  of 
loss  to  repair  or  replace  the  property 
with  other  property  of  like  kind  and 
quality,  nor  as  respects  securities  the 
actual  cash  value  thereof  at  the  close  of 
business  on  the  business  day  next 
preceding  the  day  on  which  the  loss  was 
discovered,  nor  as  respects  other 


L 
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property  to  the  actual  cash  value  thereof 
at  the  time  of  loss:  provided,  however, 
that  the  actual  cash  value  of  such  other 
property  held  or  originally  acquired  by 
the  insured  as  a  pledge,  or  as  collateral 
for  an  advance  or  a  loan,  shall  be 
deemed  not  to  exceed  the  value  of  the 
property  as  determined  and  recorded  by 
the  insured  when  making  the  advance  or 
loan,  nor.  in  the  absence  of  such  record, 
the  unpaid  portion  of  the  advance  or 
loan  plus  accrued  interest  thereon  at 
legal  rates. 
***** 

These  Admendments  issued  under  12 
U.S.C.  1749bbb-17. 
Harold  T.  Duryee. 

Federal  Insurance  Administrator. 

[FR  Doc.  89-17680  Filed  7-31-89:  8:45  am) 

BiLUNG  CODE  671S-31-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DotHcet  No.  88-503;  RM-64221 

Radio  Broadcasting  Services;  Bowling 
Green,  VA 

agency:  Federal  Conuminications 

Commission. 

AcnON:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
245A  to  Bowling  Green.  Virginia,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Rappahannock 
Communications  Group.  See  53  FR 
22548.  lune  16. 1988.  The  channel 
allotment  can  be  made  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  1.8  kilometers  (1.1 
miles)  south  of  the  city.  The  restricted 
site  coordinates  are  38-02-03  and  77-21- 
12.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  11, 1989. 
The  window  period  for  filing 
applications  will  open  on  September  12. 
1989.  and  close  on  October  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-503, 
adopted  July  7, 1989,  and  released  July 
26, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW.,  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800. 2100  M  Street,  NV/..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  §  73.202(b),  the  Table  of  FM 
Allotments,  is  amended  under  Virginia, 
by  adding  Bowling  Green,  Channel 
245A. 

Karl  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(PR  Doc.  89-17835  Filed  7-31-89;  8:45  am) 

BILUNO  CODE  •712-01-H 


47  CFR  Part  73 

[MM  Docket  Na  88-258;  RM-6347] 

Radio  Broadcasting  Services; 
Covington,  PA 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Robin  B.  Thomas,  allots 
Channel  268A  to  Covington. 
Pennsylvania,  as  the  community's  Hrst 
local  FM  service.  Channel  268A  can  be 
allotted  to  Covington  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  this  allotment  are  North 
Latitude  41  44  41  and  West  Longitude 
77-04-39.  Canadian- concurrence  has 
been  received  since  Covington  is 
located  within  320  kilometers  (200  miles) 
of  the  U.S.-Canadian  border.  With  this 
action,  this  proceeding  is  terminated. 
dates:  Effective  September  11, 1989. 
The  window  period  for  filing 
applications  will  open  on  September  12. 
1989,  and  close  on  October  12. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-258, 
adopted  July  7, 1989,  and  released  July 
26, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  ftt)m  the 
Commission's  copy  contractor. 


International  Transcription  Service, 
(202)  857-3800. 2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [AmwMted] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments,  is  amended  by  adding  the 
following  entry:  Covington, 
Pennsylvania,  Channel  268A. 

Federal  Communications  Commission. 
Kari  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-17834  Filed  7-31-89;  8:45  am| 

mUJNG  CODE  S71»41-M 


47  CFR  Part  73 

[MM  Docket  No.  88-141;  RM-6030  ft  6407] 

Radio  Broadcasting  Services;  Spring 
Grove  and  Preston,  Minnesota,  and 
Mason  City,  lA 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  252C2  for  Channel  252A  at 
Spring  Grove,  Minnesota,  and  modifies 
the  license  of  Station  KQYB  to  specify 
the  new  channel  in  response  to  a 
petition  filed  by  Sun  Communications, 
Inc.  To  accommodate  the  upgrade  at 
Spring  Grove,  we  shall  substitute 
Channel  250A  for  252A  at  Mason  City, 
Iowa,  and  modify  the  license  for  Station 
KCMR  to  specify  the  new  channel.  The 
coordinates  for  Channel  252C2  at  Spring 
Grove  are  43-40-37  and  91-44-14.  The 
coordinates  for  Channel  250A  at  Mason 
City  are  43-07-18  and  93-11-32. 

A  counterproposal  was  filed  by  KFIL, 
Inc.  requesting  the  substitution  of 
Channel  252C2  for  Channel  276A  at 
Preston,  Minnesota,  and  modification  of 
its  license  for  Station  KFIL  to  specify  the 
higher  class  channel.  After  comparative 
evaluation  of  the  communities  to 
determine  which  could  provide  a  new 
service  to  the  largest  population  within 
the  gain  areas  of  the  predicted  C2 
service  contours,  the  Commission 
concluded  that  the  Spring  Grove 
proposal  should  prevail.  With  this 
action,  this  proceeding  is  terminated. 
EFFECnvE  date:  September  11, 1989. 
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FOR  FURTHCR INFOMNATION  CONTACT: 

Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
tUPPLEMBnARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-141. 
adopted  June  30, 1989.  and  released  luly 
26, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street.  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street,  NW..  Suite 
140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting.  -^ 


PART  73-[  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

S  73.202    [AmMded] 

2.  In  Section  73.202(b).  the  Table  of 
FM  Allotments  is  amended  under 
Minnesota  by  removing  Channel  252A 
and  adding  Channel  252C2  at  Spring 
Grove. 

3.  In  Section  73.202(b).  the  Table  of 
FM  allotments  is  amended  under  Iowa 
by  removing  Channel  252A  and  adding 
Channel  250A  at  Mason  City. 

Federal  Communications  Commission. 

KariKsnsinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  8»-17833  Filed  7-31-a9-,  8:45  am] 

BMXINQ  CODE  «71I-0MI 

47  CFR  Part  73 

IMM  Doctnt  No.  89-54;  RM-66341 

Radio  Broadcasting  Sarvicaa;  Dert>y, 
Auguata  and  Harington,  KS 

AOCNCV:  Federal  Conununications 

Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
FM  Channel  242C2  for  Channel  240A  at 
Derby.  Kansas,  and  modifies  the  license 
for  Station  KRZZ-FM,  to  specify 
operation  on  the  higher  class  channel, 
liiis  action  is  taken  in  response  to  a 
petition  Tiled  by  New  West  Radio.  Inc. 
The  coordinates  for  Channel  242C2  are 
37-37-03  and  97-20-11.  To  accommodate 
the  upgrade  at  Derby,  it  is  necessary  to 
make  substitutions  in  two  other  Kansas 
rommunities.  Channel  289A  can  be 


substituted  for  (flannel  242A  at 
Herington,  Kansas.  There  is  one 
application  on  file  for  the  channel  at 
Herington  at  coordinates  38-38-17  and 
96-57-46.  Channel  283A  can  be 
substituted  for  Cjiannel  242A  at 
Augusta,  Kansas.  There  are  three 
applications  pending  for  the  Augusta 
channel.  Channel  283A  will  work  at 
each  of  the  applicant's  specified  sites: 
37-43-21  and  97-03-55  (880728NI),  37- 
39-56  and  97-02-12  (880727MO)  and  37- 
42-00  and  97-02-33  (880728MV).  The 
applicants  for  the  Herington  and 
Augusta  channels  will  be  permitted  to 
specify  the  new  Class  A  channel  and 
retain  their  cut  off  protection,  since  the 
channels  are  equivalent.  With  this 
action,  this  proceeding  is  terminated. 

effective  date:  September  11, 1989. 

FOR  further  information  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-54, 
adopted  July  7, 1989,  and  released  July 
26, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW..  Suite 
140,  Washington  DC  20037. 


47CI=RPart73 


[MM  Docket  No.  S7-6dS:  RM-6037.  RM- 
6217] 


PART  73— {AMENDED] 

List  of  Subjects  in  47  CFR  Part  73 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Kansas, 
by  removing  Channel  240A  and  adding 
Channel  242C2  at  Derby,  by  removing 
Channel  242A  and  adding  Channel  283A 
at  Augusta,  and  by  removing  Channel 
242A  and  addiag  Channel  289A  at 
Herington. 

Federal  Communications  Commission. 
Karl  Kensinger, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  89-1783E  Filed  7-31-89:  8:45  am) 
BILUNG  CODE  6n»«1-M 


Radio  Broadcasting  Servicas; 
Bismarcic  and  Danviiie,  H. 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  allots  Channel 
235A  to  Danville,  Illinois.  (RM-6217)  as 
that  community's  third  service.  Channel 
235A  can  be  allotted  to  Danville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.9  kilometers  (7.4  miles)  east  of 
Danville.  The  restricted  site  coordinates 
are  40-08-15  and  87-28-55.  The 
proposed  allotment  of  Channel  225A  at 
Bismarck,  Illinois,  (RM-6037),  is  denied. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  11, 1989; 
The  window  period  for  filing 
applications  will  open  on  September  12. 
1989.  and  close  on  October  12, 1989. 

FOR  further  INFOIMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-605. 
adopted  July  7, 198t,  and  released  July 
26, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street,  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street,  NW..  Suite 
140,  Washington.  DC  20037. 

PART  73-{  AMENDED] 

List  of  Subjects  in  47  CFH  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autiiority:  47  U.S.C  154. 303. 

§73.202    (Amended) 

2.  §  73.202(b).  the  Table  of  FM 
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Allotments  is  amended  by  adding 
Channel  235A  at  Danville.  Illinois. 

Federal  Communications  Commission. 

Kari  A.  Kensinger. 

Chief  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  89-17831  Filed  7-31-69;  8:45  am] 

WLUNO  CODE  •7t2-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Higtiway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  85-15;  Notice  10] 

RIN  2127-AC53 

Federal  Motor  VcMde  Safety 
aianoarcw;  Lanipa«  nenecove  Devices, 
and  Associated  Equipnwnt 

agency:  National  Highway  Tragic 
Safety  Administration  (NHTSA),  DOT. 
action:  Interim  final  rule  and  request 
for  comments. 

summary:  This  interim  final  rule 
suspends  the  effectiveness  of  the 
downward  torque  deflection 
requirements  for  external  mechanical 
aiming  of  replaceable  bulb  headlamps 
(paragraph  S7.7 .5.1(a))  and  establishes  a 
new  effective  date.  It  is  occasioned  by  a 
July  12, 1989  petition  from  General 
Motors  which  argued  that  NHTSA,  in 
setting  the  original  effective  date  of  June 
8, 1989  for  these  and  other  amendments 
to  Standard  No.  108.  Lamps,  Reflective 
Devices,  and  Associated  Equipment, 
had  erroneously  concluded  that  the  only 
effect  of  the  amendments  was  to  relieve 
restrictions.  The  petitioner  informed  the 
agency  that  the  June  elective  date  for 
the  downward  torque  deflection 
requirements  for  replaceable  bulb 
headlamps  posed  compliance  difficulties 
for  a  model  line  beginning  production 
July  27. 1989.  In  recognition  that  the 
amendments  did  add  a  new  requirement 
for  manufacturers  of  systems 
incorporating  replaceable  bulb 
headlamps,  NHTSA  grants  the  petition, 
and  adopts  a  new  effective  date  of 
December  1, 1989  for  the  downward 
torque  deflection  requirements. 

This  notice  is  published  as  an  interim 
final  rule  without  prior  notice  and  the 
opportunity  for  comment  However. 
NHTSA  requests  comments  on  this  rule. 
Following  the  close  of  the  comment 
period.  NHTSA  will  publish  a  notice 
responding  to  the  comments,  and.  if 
appropriate,  NHTSA  will  further  amend 
the  provisions  of  this  rule. 


DATES:  The  rule  is  effective  August  1. 
1989.  Comments  on  this  interim  rule  are 
due  not  later  than  August  31. 1989. 
ADDRESS:  Written  comments  should 
refer  to  the  docket  number  and  notice 
number,  and  be  submitted  to  Doclcet 
Section.  NHTSA.  Room  5109. 400 
Seventh  St.  SW..  Washington.  DC  20580. 
Docket  hours  are  from  8:00  a.m.  to  4  p jn. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking.  NHTSA  (202-366-^5280). 
SUPPLEMENTARY  INFORMATION: 

Following  consideration  of  conunents 
received  regarding  a  notice  of  proposed 
rulemaking  published  on  December  29, 
1987  (52  FR  49038).  NHTSA  published 
amendments  to  Federal  Motor  Vehicle 
Safety  Standard  No.  108,  Lamps, 
Reflective  Devices,  and  Associated 
Equipment,  on  May  9. 1989  (54  FR 
20066).  With  the  exception  of  two 
requirements  for  equipment  marking,  the 
amendments  became  effective  30  days 
after  their  publication  in  the  Federal 
Register. 

With  respect  to  the  May  1989 
amendments,  the  Managing  Director  of 
NHTSA  announced  that  "Because  of  the 
need  to  relieve  design  restrictions  and 
encourage  innovation",  good  cause  had 
been  shown  for  an  effective  date  eariier 
than  180  days  after  issuance  of  the  rule, 
and  that  the  effective  date  would  be  30 
days  after  publication.  The  finding  of 
good  cause  was  made  pursuant  to 
section  103(e)  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (15  U.S.C. 
1392(e)),  which  provides  that 
amendments  to  the  Federal  safety 
standards  shall  become  effective  not 
"sooner  than  one  hundred  and  eighty 
days  from  the  date"  the  amendment  is 
issued,  "unless  the  (Administrator] 
finds,  for  good  cause  show,  that  an 
earlier  or  later  effective  date  is  in  the 
public  interest,  and  publishes  his  reason 
for  such  finding."  Excepted  from  the 
effective  date  of  30  days  after 
publication  were  two  new  "mandatory" 
equipment  marking  provisions.  An 
effective  date  of  December  1. 1989.  was 
specified  for  both  of  those  provisions. 

General  Motors  (GM)  has  submitted  a 
petition  noting  that  paragraph  S7.7.5.1(a) 
does  not  relieve  design  restrictions  or 
encourage  iimovation  for  replaceable 
bulb  headlamps.  Instead,  its  downward 
torque  deflection  test  imposes  a  new 
requirement  for  systems  of  replaceable 
bulb  headlamps  (though  such  a  test  has 
been  applicable  for  some  time  to  sealed 
beam  headlamps).  CM  further  argued 
that  imposition  of  the  requirement 
without  sufficient  lead  time  for 
manufacturers  to  design,  validate,  and 
adopt  product  changes  is  not  in  the 
public  interest.  It  asked  that  the 


effective  date  of  December  1. 1960.  be 
extended  to  the  downward  torque 
deflection  requiremeata  of  paragraph 
S7.7 .5.1(a)  applicable  to  replaceable 
bulb  headl^nps.  consistent  with  the 
requirements  of  sectioD  103(e)  of  die 
Act. 

The  December  1967  proposal  involved 
both  a  reparagrai^ung  of  existing 
requirements  (rf  Standard  No.  106.  and 
amendments  intended  to  simplify  the 
standard  by  relieving  design  restrictions. 
It  also  sou^t  regulatory  symmetry  by 
extending  some  requirements  apiAicahlc 
to  sealed  becun  headlamps,  to  those  with 
replaceable  bulbs.  Proposals  of  this 
nature,  of  course,  would  impose  new 
requirements  on  manufacturers  of 
replaceable  bulb  headlamps.  In 
reviewing  comments  on  thie  December 
1987  notice,  however,  NHTSA  found  no 
indication  from  any  commenter  that  an 
effective  date  other  than  the  proposed 
one  of  30  days  after  publication  of  the 
final  rule  would  be  required  for 
compliance  with  the  downward  torque 
deflection  requirements.  Accordingly, 
the  agency  adopted  the  effective  date  as 
proposed,  with  the  two  exceptions 
previously  noted. 

GM  is  technically  correct  that  the 
agency's  previous  finding  of  relief  of  a 
design  restriction  was  erroneous  with 
respect  to  the  downward  torque 
deflection  requirement.  NHTSA  grants 
its  petition,  and  is  issuing  this  interim 
final  rule  amending  paragraph 
S7.7.5.1(a)  immediately  to  specify  that  it 
becomes  effective  on  December  1. 1989 
with  respect  to  headlighting  systems 
designed  to  conform  to  paragraph  S7.5 
(replaceable  bulb  headlamps). 

"rhis  notice  is  published  as  an  interim 
final  rule,  without  prior  notice  and 
opportunity  to  comment.  NHTSA 
believes  that  there  is  good  cause  for  its 
finding  that  notice  and  comment  is 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  in  this 
instance  within  the  meaning  of  5  U.S.C. 
553(b)(3)(B).  This  conclusion  is  based 
upon  the  facts  that  the  requirements  to 
which  it  is  directed  have  been  in  effect 
since  June  8, 1989.  diat  NHTSA  was 
unaware  of  GM's  compliance  difficulties 
before  receipt  of  the  July  12. 1989 
petition,  that  GM  cannot  achieve 
compliance  with  respect  to  a  model  line 
beginning  production  on  July  27. 1989. 
and  that  an  immediate  amendment  is 
therefore  required  to  afford  relief  from 
the  prematurely  imposed  requirements. 
This  means  that  good  cause  is  found  for 
an  immediate  effective  date  within  the 
meaning  of  5  U5.C  553(d)(1).  with  the 
relief  of  a  restriction. 

As  an  interim  final  rule,  this 
regulation  is  fully  in  effect  upon  its 
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publication  in  the  Federal  Register.  No 
further  regulatory  action  by  NHTSA  is 
essential  to  the  effectiveness  of  this  rule. 

However,  in  order  to  benefit  from 
comments  which  interested  persons  and 
the  public  may  make,  the  agency 
requests  that  comments  be  submitted  to 
the  docket  for  this  notice.  Commenters 
are  asked  to  address  the  question  of 
whether  the  duration  of  the  suspension 
of  the  effectiveness  of  the  downward 
torque  deflection  requirements  should 
be  shorter  or  longer  than  December  1, 
19Q9.  All  comments  submitted  in 
response  to  this  notice  will  be 
considered  by  the  agency.  Following  the 
close  of  the  comment  period,  NHTSA 
will  publish  a  notice  responding  to  the 
comments,  and,  if  appropriate,  NHTSA 
will  amend  the  provisions  of  this  rule. 

This  notice  provides  a  comment 
period  of  30  days  instead  of  the  usual  60 
days  to  facilitate  the  efforts  of  the 
agency  to  take  final  action  as  quickly  as 
possible  regarding  the  length  of  the 
suspension. 

The  publication  of  this  interim  final 
rule  affects  none  of  the  impacts  of  the 
final  rule  as  discussed  in  the  May  9, 1989 
notice  adopting  amendments  to 
Standard  No.  108,  or  the  Federalism 
assessment. 

Interested  persons  are  invited  to 
submit  comments  on  this  interim  final 
rule.  It  is  requested,  but  not  required, 
that  10  copies  be  submitted.  All 
comments  must  not  exceed  15  pages  in 
length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
preliminary  arguments  in  a  concise 
fashion.  All  comments  received  before 
the  close  of  business  on  the  comment 
closing  date  listed  above  will  be 
considered  and  will  be  available  in  the 
docket  for  examination  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Following  the 
close  of  the  comment  period,  NHTSA 
will  publish  a  notice  responding  to 
comments  and,  if  appropriate,  will 
amend  the  provisions  of  this  rule. 
Comments  received  too  late  for 
consideration  will  be  considered  as 
suggestions  for  future  rulemaking  action. 
The  agency  will  continue  to  file  relevant 
information  as  it  becomes  available.  It  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material.  Those  persons  desiring  to  be 
notified  upon  receipt  of  their  comments 
by  the  docket  should  enclose  a  stamped 
self-addressed  postcard  in  thb  envelope 
with  their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 


List  of  Subjects  In  49  CFR  Part  571 

Imports,  motof  vehicle  safety,  motor 
vehicles. 


ar 


In  consideration  of  the  foregoing,  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  lOB  Lamps,  Reflective 
Devices,  and  Associated  Equipment  is 
amended  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  13  U£.C  1392. 1407;  delegation 
of  authority  at  49  CFR  1.50. 

§571.108    [Ameadedl 

2.  Paragraph  S7.7.5.1(a)  is  revised  to 
read  as  follows: 

•        *-*** 

(a)  Each  headlamp  system,  other  than 
a  headlamp  system  designed  to  conform 
to  paragraph  S7.5.  that  is  designed  to 
use  such  external  aiming  devices  shall 
not  deviate  more  than  0.30  degree  when 
a  downward  torque  of  20  Ib.-in.  (2.25  N- 
m)  is  applied  to  the  headlamp  in  its 
normal  operating  position,  through  the 
lamp's  mechanical  axis  at  the  plane  of 
the  forwardmost  aiming  pad.  Each 
headlamp  system  that  is  designed  to 
conform  to  paragraph  S7.5  and  that  is 
designed  to  use  such  external  aiming 
devices,  and  which  is  manufactured  on 
or  after  December  1, 1989,  shall  comply 
with  this  paragraph. 

*  *  *  *  « 

Issued  on  luly  27, 1969. 
leffrey  R.  Miller, 

Acting  Administrtor,  National  Highway 
Traffic  Safety  Administration. 
[PR  Doc.  89-17909  Filed  7-27-89;  12:24  pm] 
BIUING  CODE  4«10-|»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospiieric 
Administration 

50  CFR  Part  683 
(Docket  No.  81110-8265] 

Pacific  Coast  Qroundfisti  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Notice  of  fishing  restrictions, 
inseason  adjustment  to  specifications, 
and  request  for  comments. 

summary:  NOAA  announces 
adjustments  to  restrictions  on  fishing  in 
the  ocean  off  of  Washington,  Oregon, 
and  California  in  1989  for  yellowtail 
rockfish  and  Pacific  ocean  perch, 
increases  the  optimum  yield  (OY)  quota 
for  Pacific  ocean  perch,  and  seeks  public 


comment  on  these  actions.  These 
actions  are  authorized  under  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
and  modify  fishing  restrictions  imposed 
on  January  1, 1989  for  these  species. 
Lower  trip  limits  are  necessary  to 
mitigate  biological  stress  to  Pacific 
ocean  perch  and  to  avoid  biological 
stress  to  the  yellowtail  rockfish  stocks 
that  is  expected  to  occur  if  landings  are 
not  further  restricted.  This  action  is 
intended  to  lower  fishing  rates  and 
prevent  biological  stress.  The  increase 
in  OY  would  allow  unavoidable 
incidental  catches  in  other  fisheries  to 
be  landed,  and  avoid  or  reduce  the 
probability  of  a  fishery  closure  before 
the  end  of  the  year. 

EFFECTIVE  DATE:  0001  hours  (Pacific 
Daylight  Time)  July  26, 1989,  until 
modified,  superseded,  or  rescinded. 
Comments  will  be  accepted  through 
August  16, 1989. 

ADDRESSES:  Submit  comments  on  these 
actions  to  RoUand  A.  Schmitten, 
Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Seattle,  WA 
98115;  or  E.  Charles  Fullerton,  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  300  South  Ferry  Street, 
Terminal  Island,  CA  90731. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  213-514-6199,  or 
the  Pacific  Fishery  Management  Council 
at  503-221-6352. 

SUPPLEMENTARY  INFORMATION:  This 
action  (1)  modifies  fishing  restrictions 
imposed  January  1. 1989  (54  FR  299, 
January  5, 1989)  for  yellowtail  rockfish,  a 
component  of  the  Sebastes  complex,  and 
Pacific  ocean  perch  (POP)  taken  off  the 
coasts  of  Washington,  Oregon,  and 
California,  and  (2)  adjusts  the  OY  quota 
for  POP  caught  in  the  Columbia  area  o^ 
the  States  of  Oregon  and  Washington 
(announced  at  54  FR  32,  January  3, 1989). 
This  action  is  authorized  under  the 
regulations  at  50  CFR  Part  663,  which 
implement  the  Pacific  Coast  Groundfish 
Fishery  Management  Plan  (FMP). 
The  FMP  and  its  implementing 
regulations  at  50  CFR  663.22(a)  allow  the 
Secretary  to  reduce  fishing  levels  to 
prevent  or  reduce  biological  stress  in 
any  species  or  species  complex, 
consistent  with  the  objectives  and 
priorities  of  the  FMP.  When  landing 
rates  for  any  species  or  species  complex 
have  been  projected  to  reach  an 
acceptable  biological  catch  (ABC) 
estimate  or  other  specified  harvest  level 
(an  OY  quota  or  harvest  guideline) 
before  the  end  of  the  year,  the  Pacific 
Fishery  Management  Council  (Council) 
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has  recommended  reducing  the  rate  of 
landings  while  extending  the  fishery  as 
long  as  possible  throughout  the  year.  In 
doing  so,  the  Council  intended  to  allow 
catches  taken  unavoidably  while  fishing 
for  other  species  (incidental  catches)  to 
be  landed  to  minimize  the  waste  of  fish 
that  otherwise  must  be  discarded  if  a 
fishery  is  closed  prematurely.  By 
slowing  the  fishery  and  avoiding 
premature  closure,  the  discarding  of 
incidental  catches  is  minimized  and  the 
likelihood  of  biological  stress  on  the 
resource  is  lessened. 

The  FMP  and  regulations  at  50  CFR 
663.22(b)  also  provide  for  increasing  the 
OY  quota  in  season  if  the  increase 
would  not  cause  biological  stress  and 
would  promote  full  utilization  of  the 
resource,  according  to  the  implementing 
regulations  at  50  CFR  663.22(b). 

At  its  November  1988  meeting,  the 
Council  endorsed  the  determination  of 
its  Groundfish  Management  Team 
(GMT)  that  biological  stress  could  occur 
if  landings  of  yellowtail  rockfish  and 
POP  were  unrestricted  in  1989.  Harvest 
guidelines  (for  yellowtail  rockfish  and 
the  Sebastes  complex),  quotas  (for  POP), 
and  trip  limits  intended  to  keep  landings 
within  the  harvest  guidelines  and  quotas 
were  imposed  on  January  1, 1989. 

At  the  July  1989  Council  meeting,  the 
GMT  projected  that  both  the  harvest 
guideline  for  yellowtail  rockfish,  a 
component  of  the  Sebastes  complex,  and 
the  OY  for  POP  in  the  Columbia  area 
would  be  reached  before  the  end  of  the 
year,  and  would  be  exceeded  by 
unavoidable  incidental  catches 
thereafter.  The  Council's 
recommendations  to  reduce  fishing 
levels  and  to  provide  for  landings  of 
incidental  catches  of  both  species  are 
discussed  below. 

The  Sebastes  Complex  and  Yellowtail 
Rockfish 

The  Sebastes  complex  of  rockfish 
includes  all  rockfish  species  caught 
under  the  FMP  except  widow  rockfish. 
shortbelly  rockfish,  and  POP.  Yellowtail 
rockfish  is  a  dominant  and  often 
unavoidable  component  of  the  Sebastes 
complex.  Landings  of  the  Sebastes 
complex  have  been  restricted  since  1983 
to  protect  yellowtail  rockfish.  Because 
yellowtail  rockfish  is  found  mostly  north 
of  Coos  Bay,  Oregon  (43°21'34"  N. 
latitude),  the  management  measures  for 
yellowtail  rockfish  adjusted  by  this 
notice  apply  only  to  this  area. 

The  Sebastes  complex  and  yellowtail 
rockfish  are  managed  with  harvest 
guidelines.  Thus,  Endings  are  not 
automatically  prohibited  when  they 
reach  a  certain  level.  Instead, 
management  measures  are  designed  to 
keep  landings  from  greatly  exceeding 


the  harvest  guideline.  The  harvest 
guideline  for  the  Sebastes  complex  north 
of  Coos  Bay  equals  the  sum  of  the 
estimated  ABCs  of  the  species  in  the 
complex.  Because  yellowtail  rockfish  is 
the  only  species  in  the  Sebastes 
complex  believed  to  need  protection, 
and  because  yellowtail  rockfish  have 
been  at  or  above  the  level  needed  to 
produce  the  maximum  sustainable  yield 
(MSY),  more  severe  restrictions  or 
closure  of  the  fishery  for  these  species 
has  not  been  warranted  in  the  past 
when  the  harvest  guideline  was  reached. 

The  1989  harvest  guideline  for  the 
Sebastes  complex  north  of  Coos  Bay  is 
10.500  mt,  including  3,900  mt  of 
yellowtail  rockfish.  At  the  July  10-14, 
1989  Council  meeting,  the  GMT 
estimated  that  coastwide  landings  of 
yellowtail  rockfish  through  June  17, 1989 
were  2,427  metric  tons  (mt).  an  increase 
of  about  4  percent  from  the  same  period 
in  1988.  Based  on  observed  and 
expected  landing  rates,  the  GMT 
projected  that  the  harvest  guideline  for 
the  Sebastes  complex  would  be  reached 
by  October  22, 1989  and  for  yellowtail 
rockfish  on  August  22, 1989.  Because 
yellowtail  rockfish  is  the  only 
component  of  the  Sebastes  complex 
needing  protection,  the  Council  did  not 
recommend  further  reductions  on 
landings  of  the  complex.  However,  the 
Council  recommended  that  landings  of 
yellowtail  rockfish  should  and  could  be 
reduced.  According  to  the  GMT, 
landings  of  yellowtail  rockfish  would 
need  to  be  reduced  by  57  percent  to 
avoid  reaching  the  harvest  guideline 
before  the  end  of  1989.  Therefore,  the 
Council  recommended  reducing  the 
current  weekly  trip  limit  from  7,500 
pounds  to  3,000  pounds  and  imposing  a 
maximum  percentage  limit  of  20  percent 
of  the  Sebastes  complex  on  board, 
whichever  is  greater. 

Biweekly  and  twice-weekly  landing 
options  would  continue  to  be  available. 
The  biweekly  option  accommodates 
vessels  that  are  capable  of  longer  and 
larger  trips  than  allowed  under  the 
weekly  limit.  If  this  adjusted  trip  limit 
does  not  sufficiently  slow  the  catch, 
further  restrictions  may  be  imposed  later 
in  the  year. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendation  and  herein  modifies 
paragraphs  (3)(a),  (b).  and  (c)  for  the 
Sebastes  complex  at  54  FR  299  (January 
5, 1989)  as  follows: 

1.  In  paragraph  (3)(a)  which 
announces  the  weekly  trip  limits  for  the 
Sebastes  complex  caught  north  of  Coos 
Bay.  change  only  the  first  sentence  to 
read:  "Except  for  the  biweekly  and 
twice-weekly  trip  limits  provided  in 
paragraphs  (3)(b)  and  (3)(c).  no  more 


than  25,000  pounds  of  the  Sebastes 
complex  (including  no  more  yellowtail 
rockfish  than  3.000  pounds,  or  20  percent 
of  the  legal  Sebastes  complex  on  board. 
whichever  is  greater)  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip  in  a  one- week 
period  north  of  Coos  Bay." 

2.  In  paragraph  (3)(b)  which 
announces  the  biweekly  trip  limits  for 
the  Sebastes  complex  caught  north  of 
Coos  Bay,  change  only  the  first  sentence 
to  read:  "If  the  fishery  management 
agency  of  the  state  where  the  fish  will 
be  landed  is  notified  as  required  by 
state  law  (WAC  22O-44-(»0:  OAR  63S- 
04-033:  CF&GCA  7652),  no  more  than 
50,000  pounds  of  the  Sebastes  complex 
(including  no  more  yellowtail  rockfish 
than  6.000  pounds  or  20  percent  of  the 
legal  Sebastes  complex  on  board, 
whichever  is  greater)  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip  in  a  two-week 
period  north  of  Coos  Bay." 

3.  In  paragraph  (3)(c)  which 
announces  the  twice-weekly  trip  limits 
for  the  Sebastes  complex  caught  north 
of  Coos  Bay,  change  only  the  first 
sentence  to  read:  "If  the  fishery 
management  agency  of  the  state  where 
the  fish  will  be  landed  is  notified  as 
required  by  state  law  (WAC  220-44-050: 
OAR  635-04-033:  CF&GCA  7652).  no 
more  than  12,500  pounds  of  the  Sebastes 
complex  (including  no  more  yellowtail 
rockfish  than  1.500  pounds  or  20  percent 
of  the  legal  Sebastes  complex  on  board, 
whichever  is  greater)  may  be  taken  and 
retained,  possessed,  or  landed  per 
vessel  per  fishing  trip  north  of  Coos 
Bay." 

The  rest  of  paragraphs  (3)  (a),  (b),  and 
(c)  and  the  other  provisions  at  54  FR  299 
pertaining  to  yellowtail  rockfish,  the 
Sebastes  complex,  and  POP  remain  in 
effect. 

Padfk  Ocean  Perch  (PDF) 

POP  is  considered  to  be  under  long- 
term  stress  and  has  been  managed  for 
nine  years  under  a  20-year  rebuilding 
schedule  intended  to  increase  the  stock 
to  levels  that  will  produce  the  MSY. 
During  this  time,  the  POP  stock  has 
shown  little  sign  of  rebuilding  despite 
extremely  restrictive  fishing  regimes. 
Although  the  stock  has  not  been 
rebuilding,  it  also  is  not  declining  and 
appears  to  be  relatively  stable,  below 
the  level  that  would  produce  the  2.500 
mt  MSY,  since  the  FMP  was 
implemented.  Rebuilding  POP  depends 
on  recruitment  of  large  year  classes 
which  occurs  infrequently.  However, 
Canadian  scientists  have  reported 
evidence  of  at  least  one  strong  year 
class  off  the  Canadian  coas*  and  it  is 


31fl90         Federal  RegJater  /  Vol.  54,  No.  146  /  Tuesday,  August  1,  1989  /  Rules  and  Regulations 


possible  that  this  year  class  has 
recruited  to  the  U.S.  flshery  in  the 
Columbia  area.  The  increased  catch  in 
1989  may  in  fact  indicate  that  rebuilding 
is  occurring.  There  is  no  recent 
independent  assessment  to  confirm  the 
status  of  the  POP  stock. 

To  maximize  the  potential  for 
rebuilding,  the  1989  ABC  was  set  at 
zero.  However,  incidental  catches  of  this 
species  in  other  fisheries  are 
unavoidable.  Trip  limits  and  OYs  have 
been  implemented  each  year  that  were 
designed  to  accommodate  only  these 
small  incidental  catches.  These 
incidental  catches  are  not  expected  to 
intensify  or  cause  additional  biological 
stress  on  POP,  and  will  not  result  in  the 
stock  being  overfished. 

The  1989  OY  quota  for  POP  is  500  mt 
in  the  Vancouver  area  and  800  mt  in  the 
Columbia  area.  The  current  coastwide 
trip  limit  is  5,000  pounds  or  20  percent  of 
all  legal  fish  on  board,  whichever  is  less. 

Adjusting  the  trip  limit.  At  the  July  10- 
13, 1989  Council  meeting,  the  GMT 
estimated  that  landings  of  POP  in  the 
Columbia  area  through  June  17, 1989 
were  602  mt,  an  increase  of  about  47 
percent  from  the  same  period  in  1988. 
Based  on  observed  and  expected 
landing  rates,  the  GNfT  projected  that 
the  OY  for  the  Columbia  area  would  be 
reached  by  July  31. 1989  and  that 
landings  must  be  reduced  by  72  percent 
to  avoid  reaching  the  OY  before  the  end 
of  the  year.  The  OY  in  the  Vancouver 
area  is  not  expected  to  be  reached  in 
1989. 

The  Council  acknowledged  that  some 
targeting  may  have  occiured  under  the 
current  trip  limit,  particularly  as  limits 
for  other  species  become  more  severe. 
Thus,  to  eliminate  any  incentive  for 
targeting  on  POP,  the  Council 
recommended  further  reducing  the  trip 
limit  from  5,000  pounds  or  20  percent  of 
all  legal  fish  on  board,  whichever  is  less, 
to  2,000  pounds  or  20  percent  of  all  legal 
fish  on  board,  whichever  is  less.  As  in 
the  past,  the  percentage  limit  applies 
only  if  more  than  1,000  pounds  of  POP 
are  on  board.  The  trip  limit  will  continue 
to  apply  coastwide  to  discourage 
anyone  who  might  exceed  the  limit  and 
allege  the  Rsh  were  caught  elsewhere. 
Because  POP  are  not  abundant  south  of 
the  Columbia  area,  this  trip  limit  is  not 
expected  to  restrict  fisheries  there. 

In  formulating  its  recommendations, 
the  Council  recognized  that  small 
amounts  of  POP  are  caught  unavoidably 
in  fisheries  for  other  species.  A  complete 
prohibition  against  landing  POP,  which 
must  occur  when  the  OY  is  reached, 
would  not  reduce  any  further  the  fishing 
mortality  of  POP  caught  while  fishing  for 
other  species.  It  only  would  result  in 
discards  of  POP.  Therefore,  the  Council 


recommended  changing  the  trip  limit  for 
POP  to  accommodate  the  unavoidable 
incidental  catch  and  waste  which  would 
result  from  discarding  it  after  landings 
were  prohibited. 

The  only  other  measure  which  could 
keep  the  catch  (rf  POP  within  the  800  mt 
OY  would  be  to  prohibit  all  fishing  for 
associated  species  in  the  Columbia  area. 
POP  are  caught  in  small  amounts  with 
almost  all  groundfish  species  caught 
with  bottom  or  roller  trawl  gears 
between  90  and  180  fathoms.  This 
includes  Dover  and  petrale  soles, 
sablefish,  and  the  Sebastes  complex  of 
rockfishes,  representing  about  23,500  mt 
and  70  percent  of  the  landed  groundfish 
catch  from  the  Columbia  area  in  1987. 
Consequently,  closing  these  fisheries 
until  the  end' of  the  year  in  order  to 
avoid  further  catches  of  POP  would 
have  an  unacceptably  severe  economic 
impact  on  the  fishing  industry. 
Furthermore,  closure  of  these  fisheries 
would  not  contribute  significantly  to  the 
restoration  of  POP  unless  closed  on  a 
long-term  basis.  Even  when  rebuilt  to 
the  MSY  level,  POP  would  produce  only 
2,500  mt  annually.  The  Council  preferred 
to  continue  these  more  productive  and 
valuable  fisheries  off  Oregon  and 
Washington  even  though  it  would  not 
provide  for  the  most  rapid  rebuilding  of 
the  POP  resource. 

Increasing  the  OY.  The  Council 
recognized  that,  even  with  the  severe 
reduction  to  the  trip  limit  imposed  by 
this  notice,  the  OY  in  the  Columbia  area 
would  be  reached  before  the  end  of  the 
year.  It  recommended  increasing  the 
1989  OY  by  30  percent,  from  800  mt  to 
1,040  mt.  This  increase,  in  conjunction 
with  the  severe  reduction  in  trip  limits, 
is  intended  to  allow  the  unavoidable 
catch  to  be  landed  rather  than 
discarded. 

TheFMP's  implementing  regulations 
at  50  CFR  663.22(b)  provide  for  inseason 
increases  to  OY  that  cumulatively  do 
not  exceed  the  OY  set  at  the  beginning 
of  the  current  fishing  year  by  more  than 
30  percent.  They  also  require 
consultation  with  the  Council,  a 
determination  that  the  increase  would 
not  cause  biological  stress  to  that  or  any 
other  species,  mat  it  would  promote  full 
utilization  of  the  groundfish  resource, 
and  that  the  foDowing  factors  be 
considered. 

(i)  Exploitable  biomass  and  spawning 
biomass  relative  to  MSY  levels  for  the 
species  under  eonsideration.  The 
exploitable  biomass  and  spawning 
biomass  for  POP  are  well  below  levels 
which  would  produce  MSY. 

(ii)  Fishing  mortality  rate  relative  to 
MSY  levels  for  the  species  under 
consideration.  POP  is  below  the  level 
which  will  produce  MSY.  Fishing 


mortality  in  1989  is  expected  to  exceed 
the  level  which  would  produce  MSY, 
even  with  the  severe  management 
measures  imposed  in  this  notice. 

(iii)  Magnitude  of  incoming 
recruitment.  Recruibnent  to  the  fishery 
has  been  less  than  desired,  and  there  is 
some  indication  that  even  if  no  POP 
were  harvested,  the  20-year  rebuilding 
schedule  would  not  be  met.  However, 
anecdotal  information  from  Canada 
suggests  the  presence  of  at  least  one 
strong  year  class  off  the  Canadian  coast. 
It  is  not  known  whether  this  years'  class 
will  recruit  to  the  Columbia  area  fishery 
off  Oregon  and  Washington,  or  whether 
it  explains  the  high  catch  of  POP  in  the 
Columbia  area  this  year.  Landings  in  the 
U.S.  portion  of  the  Vancouver  area  have 
not  increased  in  1989. 

(iv)  Protected  effort  and 
corresponding  catches  relative  to  ABC. 
The  1989  ABC  is  zero  according  to  the 
rebuilding  schedule  for  POP.  However, 
minimal  OYs  have  been  set  each  year  in 
recognition  of  unavoidable  incidental 
catches  in  other  fisheries.  Fishing  effort 
in  1989  may  have  been  increased  in 
response  to  severe  restrictions  in 
alternative  fisheries.  Landings  through 
June  17, 1989  are  47  percent  higher  than 
in  the  same  time  period  in  1988.  If  not 
further  restricted  in  1989,  the  OY  in  the 
Columbia  area  would  be  reached  on  July 
31, 1989,  after  which  time  all  landings  of 
POP  from  the  Columbia  area  would  be 
prohibited.  However,  fishing  mortality 
due  to  incidental  catches  would  not  be 
reduced  even  if  all  landings  of  POP  were 
prohibited. 

(v)  In  the  case  of  species  normally 
taken  in  mixed  catches,  the  relative 
contribution  of  the  species  to  the  total 
catch.  The  target  fishery  for  POP  is 
fairly  selective,  which  is  why  POP  has 
been  managed  by  numerical  OY  quotas. 
However,  small  catches  of  POP  in  other 
groundfish  fisheries  are  unavoidable.  If 
landings  were  to  be  prohibited,  POP 
would  continue  to  be  caught,  and  would 
be  discarded  and  wasted.  The 
recommended  trip  limit  of  2,000  pounds 
or  20  percent,  whichever  is  less,  is 
intended  to  enable  these  incidental 
cdtches  to  be  landed. 

(vi)  The  impact,  if  any,  of  the 
proposed  increase  in  OYon  other 
species.  The  increase  in  OY  is  not 
expected  to  affect  any  other  species  of 
groundfish.  The  increase  will  allow 
unavoidable  catches  to  be  landed.  It  will 
not  increase  fishing  mortality. 

After  considering  the  above  factors, 
the  Secretary  finds  that  although  POP 
already  is  biologicpUy  stressed,  the  30 
percent  increase  in  OY,  in  conjunction 
with  the  trip  limits  imposed  by  this 
notice,  will  not  cause  or  intensify  the 


Federal  Regteter  /  Vol.  54,  No.  146  /  Tuesday,  August  1,  1989  /  Rules  and  Regulations         31681 


biological  stress  on  POP  because  fishing 
mortality  will  not  increase.  In  addition, 
full  utilization  will  be  accomplished  by 
enabling  incidental  catches  to  be  landed 
rather  than  discarded. 

Secretarial  Action:  The  Secretary 
concurs  with  the  Council's 
recommendations  and  takes  the 
following  actions: 

1.  Paragraph  (1)  at  54  FR  299,  January 
5, 1989  for  POP  is  modified  as  follows: 


(1)  For  Pacific  ocean  perch  coastwide 
rWashington,  Oregon,  and  California), 
no  more  than  2,000  pounds  or  20  percent 
(round  weights)  of  all  legal  fish  on 
board,  whichever  is  less,  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  per  fishing  trip.  This  provision 
applies  only  when  more  than  1,000 
pounds  (round  weight)  of  Pacific  ocean 
perch  are  on  board. 


Note:  Twenty  percent  of  all  legal  fish  on 
board  including  Paciric  ocean  perch  ia 
equivalent  to  25  percent  of  all  legal  Tish  on 
board  other  than  Pacific  ocean  perch. 

2.  Table  2  (published  at  54  FR  32. 
January  3, 1989)  is  revised  for  POP  as 
indicated  below.  Only  the  portions  that 
pertain  to  POP  are  revised  and  printed 
here. 


Table  2.— Final  Speorcations  of  OY  and  Its  Distribution  for  1989 

[In  thousands  01  methc  tons] 


Total 
OY 

DAP 

JVP 

DAH 

Resetve 

TALFF 

Psctfic  oc6&n  porch ««    „ „ .««..«,    ,     «  ' 

M.54 

»1.54 

0.0     M54 

0.0 

0.0 

■  Of  tt)is  1,540  metric  Ions.  500  metric  tons  is  lor  tt>e  Vancouver  area  and  1,040  metric  tons  is  lor  ttw  Columbia  area. 


Inseason  Adjustments 

At  subsequent  meetings,  the  Council 
will  continue  to  review  the  best  data 
available  and  may  recommend  further 
modifications  to  these  management 
measures. 

Other  Fisheries 

U.S.  vessels  operating  under  an 
experimental  fishing  permit  issued 
under  50  CFR  663.10  also  are  subject  to 
these  restrictions  unless  otherwise 
provided  in  the  permit 

Landings  of  groundfish  in  the  pink 
shrimp,  spot  and  ridgeback  prawn 
fisheries  are  governed  by  regulations  at 
50  CFR  663.28.  If  fishing  for  groundfish 
and  pink  shrimp,  spot  or  ridgeback 
prawns  in  the  same  fishing  trip,  the 
groundfish  regulations  in  this  notice 
apply. 

Classification 

The  determination  to  impose  these 
fishing  restrictions  is  based  on  the  most 
recent  data  available.  The  aggregate 
data  upon  which  the  determination  is 
based  are  available  for  public  inspection 
at  the  Ofiice  of  the  Director,  Northwest 
Region  (see  ADDRESSES]  during  business 
hours  until  the  end  of  the  comment 
period. 

An  Environmental  Impact  Statement 
(EIS)  was  prepared  for  the  FMP  in  1982 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA).  The 
alternatives  and  environmental  impacts 
of  this  Notice  of  Fishing  Restrictions  are 
not  significantly  di^erent  than  those 
considered  in  the  EIS  for  the  FMP. 
Therefore  this  action  is  categorically 
excluded  from  the  NEPA  requirements 
to  prepare  an  Environmental 
Assessment  in  accordance  with 
paragraph  5a(3)  of  the  NOAA  Directives 
Manual  02-10,  because  the  alternatives 


and  their  impacts  have  not  changed 
significantly. 

These  actions  are  taken  under  the 
authority  of  50  CFR  663.22  and  663.23, 
and  are  in  compliance  with  Executive 
Order  12291.  The  actions  are  not  subject 
to  the  Regulatory  Flexibility  Act 
because  there  is  no  notice  and  comment 
period  preceding  the  effective  date  of 
this  notice.  The  actions  do  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  12612. 

The  biweekly  and  twice-weekly  trip 
limit  options  are  required  by  state  law 
and  do  not  represent  an  additional 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seg.  These  notifications  are 
voluntary,  and  benefit  the  fishermen  by 
minimizing  the  impact  on  their  normal 
fishing  operations  by  providing  the 
choice  of  making  smaller,  shorter  trips 
or  larger,  longer  trips  than  under  the 
weekly  trip  limits.  Notifications  are 
submitted  to  the  appropriate  state 
fishery  management  agency,  not  to  the 
Federal  government.  'The  notification 
procedures  in  this  Federal  Register 
notice  for  biweekly  and  twice-weekly 
trip  limit  options  are  the  same  as  those 
already  in  effect  for  landings  of  the 
Sebastes  complex  and  yellowtail 
rockfish. 

Section  663.23  of  the  groundfish 
regulations  states  that  the  Secretary  will 
publish  a  notice  of  action  reducing 
fishing  levels  or  increasing  OYs  in 
proposed  form  unless  he  determines  that 
prior  notice  and  public  review  are 
impracticable,  unnecessary,  or  contrary 
to  public  interest.  Section  663.23  also 
states  that  any  notice  issued  under  this 
section  will  not  be  effective  until  30 
days  after  publication  in  the  Federal 


Register,  unless  the  Secretary  finds  and 
publishes  with  the  notice  good  cause  for 
an  earlier  effective  date.  TTie  Secretary 
has  determined  that,  if  left  unrestricted, 
further  catches  in  1989  unquestionably 
will  exceed  the  3.900  mt  harvest 
guideline  for  yellowtail  rockfish  and  the 
800  mt  Columbia  area  OY  for  POP. 
increasing  the  likelihood  of  biological 
stress  on  those  stocks.  Prompt  action  to 
limit  these  fishing  rates  is  necessary  to 
protect  yellowtail  rockfish  and  POP  and 
alleviate  the  necessity  for  fishery 
closures  before  the  end  of  1989.  Delay  in 
implementation  of  the  trip  limits  most 
likely  would  result  in  an  even  more 
accelerated  rate  of  landings  by 
fishermen  anticipating  more  restrictive 
limits  later  in  the  year.  If  landings  are 
substantially  increased,  the  projections 
made  by  the  GMT  will  not  be  valid  and 
the  management  measures  set  forth  in 
this  notice  will  not  adequately  slow  the 
fishery.  As  a  result,  additional,  more 
restrictive  measures  would  need  ic  be 
imposed.  The  increase  to  OY  must  be 
implemented  before  July  31. 1989.  The 
800  mt  OY  in  the  Columbia  area  is 
projected  to  be  reached  on  that  date.  If 
the  OY  is  not  increased,  all  landings  of 
POP  will  be  prohibited  until  the  end  of 
the  year.  Closure  of  the  POP  fishery  will 
not  reduce  fishing  mortality  or  protect 
the  resource.  Consequently,  further 
delay  of  these  actions  is  impracticable 
and  contrary  to  the  public  interest. 

The  public  has  had  opportunity  to 
comment  on  these  management 
measures.  The  public  participated  in  the 
Groundfish  Select  Group,  GMT, 
Groundfish  Advisory  Subpanel,  and 
Council  meetings  in  Jime  and  July  1989 
that  generated  the  management  actions 
endorsed  by  the  Council  and  the 
Secretary. 
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Tuesday,  August  1,  1989 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tfiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  85-ANE-341 

AirworthineM  Directives;  Pratt  & 
Whitney  (PW)  JT8D-1,  -1 A  -IB,  -7, 
-  7A,  -78,  -9,  -9A  -1 1,  -15,  -ISA  -17, 
-17A  -■17R,  and  -17AR  TurtMfan 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
amend  Airworthiness  Directive  (AD)  86- 
09-02  Rl,  which  requires  inspections  to 
detect  cracks  in  the  combustion 
chambers.  The  proposed  amendment 
relaxes  the  current  removal  criteria  for 
cracks  in  the  2-3  combustion  chamber 
liner  seam  joint.  Allowing  additional 
revenue  service  for  combustion 
chambers  with  certain  2-3  liner  seam 
joint  cracks  beyond  the  limits  of  AD  86- 
09-02  Rl  will  not  compromise  the  level 
of  airworthiness  established  by  AD  66- 
09-02  Rl  which  was  needed  to  prevent 
uncontained  combustion  chamber  outer 
case  failure  due  to  cracking  and  distress 
of  combustion  chambers. 

DATES:  Comments  must  be  received  on 
or  before  October  31, 1989. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
85-ANE-34, 12  New  England  Executive 
Paiic,  Burlington,  Massachusetts  01803, 
or  delivered  in  duplicate  to  Room  311.  at 
the  above  address. 

Comments  delivered  must  be  marked: 
Docket  No.  85-ANE-34. 

Comments  may  be  inspected  at  the 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  311, 
between  the  hours  of  8:00  a.m.  and  4:30 


p.m.,  Monday  through  Friday,  except 
federal  holidays. 

The  applicable  alert  service  bulletin 
(ASB)  may  be  obtained  from  Pratt  & 
Whitney,  Publication  Department  P.O. 
Box  611,  Middletown,  Connecticut  06457, 
or  may  be  examined  in  the  Regional 
Rules  Docket. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  Boudreau,  Engine  Certification 
Branch,  ANE-141,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Ceriification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7121. 

SUPPtfMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of  the 
proposed  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket,  at  the  address  given 
above,  for  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  c^  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  85-ANE-34.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

This  document  proposes  to  amend  AD 
86-09-02  Rl,  Amendment  39-5277,  as 
amended  by  Amendment  39-5372  (51  FR 
28807;  August  12, 1986).  by  allowing 
additional  revenue  service  for 
combustion  chambers  with  certain  2-3 
liner  seam  joint  cracks  in  excess  of  8 
inches.  AD  86-09-02  Rl  requires 
immediate  removal  from  revenue 


service  of  any  chamber  with  greater 
than  8  inches  cumulative  circumferential 
cracking  in  any  one  liner.  PW  ASB  5639, 
Revision  4,  dated  November  29, 1968, 
allows  for  limited  revenue  service  for 
combustion  chambers  with  2-3  liner 
seam  joint  cracks  in  excess  of  8  inches. 

Since  issuing  AD  86-09-02  Rl,  several 
operators  have  experienced  scheduling 
difficulties  caused  by  immediate  engine 
removal  due  to  circiunferential  cracking 
in  the  2-3  liner  seam  joint.  Service 
experience  and  engine  test  data  indicate 
that  2-3  liner  seam  joint  cracks  do  not 
progress  appreciable  when  subjected  to 
a  limited  amount  of  engine  operation. 
Furthermore,  additional  support  is 
provided  by  the  cross  over  tubes  and  air 
scoop.  Also,  the  combustion  chamber  2- 
3  seam  area  is  in  a  non-oxidized  zone 
and,  therefore,  is  not  exposed  to  the  high 
level  of  thermal  fatigue  and  distress  as 
other  liners  in  the  chamber. 
Consequently,  allowing  a  limited 
amount  of  revenue  service  with  some 
combustion  chambers  having  2-3  liner 
seam  joint  cracks  in  excess  of  8  inches 
does  not  compromise  the  existing  level 
of  airworthiness  established  by  AD  86- 
09-02  Rl. 

The  FAA  has  determined  that  AD  86- 
09-02  Rl  can  be  amended  to  allow  a 
limited  amount  of  revenue  service  for 
combustion  chambers  with  certain  2-3 
liner  seam  joint  cracks  in  excess  of  8 
inches.  Since  this  condition  is  likely  to 
exist  or  develop  in  other  engines  of  the 
same  type  design,  the  proposed  AD 
would  amend  AD  86-09-02  Rl, 
Amendment  39-5372  (51  FR  28807; 
August  12, 1986),  and  allow  certain  PW 
JT8D  engines  to  operate  for  a  maximum 
of  10  cycles  or  12  hours  engine 
operation,  whichever  occurs  first,  with 
certain  combustion  chamber  2-3  liner 
seam  joint  cracks  in  excess  of  8  inches. 

Tlie  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
proposed  regulation  involves 
approximately  7,120  engines  (domestic 
fleet)  with  no  cost  increase.  It  has  also 
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been  determined  that  few,  tf  any,  amall 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  will  be 
ejected  since  the  prafKued  rale  aSects 
only  operators  using  aircraft  in  which 
JTSD  engines  are  installed,  none  of 
which  are  believed  to  be  Knall  oittties. 
llierefare,  I  certify  that  this  action:  (1]  la 
not  a  "aia)or  nde"  under  Executive 
Order  12291:  (2J  is  not  a  "aigtuficaiit 
rule"  under  DOT  regulakuy  Poltcies  and 
Procedures  (44  FR 11034;  February  28, 
1973;  and  (3)  if  promulgated,  will  not 
have  a  sign^cant-economic  isipact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  uader  the 
criteria  of  the  Regulatory  Flexibility  Act 

A  copy  of  the  draft  evaluation 
prepared  for  this  action  is  coatabied  in 
the  regulatory  docket  A  copy  of  it  may 
be  obtained  from  the  Regional  Rules 
Docket 

List  of  Siib)ect8  in  14  CFR  Part  39 

Engines,  Air  transportatkn.  Aircraft 
Aviation  safety,  and  Incorporation  by 
reference. 

The  Praposed  Amentfanent 

Acordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  Part  39  of  the 
Federal  Aviation  RegulatioBS  (FAI^  as 
follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421.  aod  1423; 
49  U.S.C.  10e(g)  (Revised.  Pub.  L  97-149. 
January  12, 1983);  and  14  CFR  11.89. 

{39.13  lAHMaded] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-537? (51  FR 
28807;  August  12, 1986),  Airworthiness 
Directive  (AD)  86-09-02  Rl. 

Fran  *  WhitiMy:  Applies  to  Pratt  &  Whitney 
(PW)  JT8D-1.  -lA.  -la  -7,  -7  A,  -7a  -a 
-9A.  -11.  -15.  -ISA.  -17.  -17A.  -17a  and 
-17  AR  turbofan  engines. 

Revise  AD  86-09-02  Rl  as  follows: 

(a)  Replace  all  references  to  "Pratt  & 
Whitney  (PW)  Alert  Service  Bulletin 
(ASB)  5639.  Revisiixi  1.  dated  March  21, 
1986",  with  "PW  ASB  563a  Revision  4, 
dated  November  29, 1988". 

(b)  Add  the  following  sentence  at  the 
end  (rf|»ara9af)(h8  (a)(6).  (bK6).  (c)(lMv). 
and  (c)(2Xiv):  "if  cracking  to  the  second 
to  third  liner  aeffis  joint  is  in  excess  of  8 
inches,  additional  revenue  service  may 
be  permitted  as  stated  in  paragraph  (f) 
below". 

(c)  Add  the  ibUowing  paragraph  (f) 
immediately  following  paragraph  (e): 


(f)  Combustioa  chambers  which  exhibit 
circumferential  cracking  in  the  second  to 
third  hner  seam  joint  in  excess  of  8  inches 
may  continue  revenue  service  beyond  the 
limitations  of  paragraph  (a),  [b],  and  (c) 
above  as  follows; 

(1)  Remove  frdm  service  within  10  cycles  or 
12  hours  time  inservioe  (US)  since  last 
inspection,  whichever  occurs  Bret,  any 
chami>er  exhibiting  2-3  liner  seam  )oint 
cracking  in  exaeas  of  8  Jnches  but  less  than  12 
inches  in  length. 

(2]  R«move  from  service  within  10  cycles  or 
12  hours  US  since  last  inspection,  whichever 
occurs  first,  any  chamber  exhibiting  2-3  liner 
seam  joint  craclung  12  inches  or  more  but 
less  than  14  inches  in  length,  which  has  less 
than  0.150  inches  axial  misalignment  of 
adjacent  cross-over  tubes,  and  which  shows 
no  air  scoop  cracks. 

(3)  Remove  frara  service,  prior  to  further 
night,  chambers  «xbibi ting  2-3  liner  seam 
joint  crackijig  12  inches  or  more,  and  either  of 
the  following  conditions: 

(i)  Air  scoop  o-acks  or 
(ii]  Axial  misalignment  of  adjacent 
crossover  tubes  greater  than  0.150  inches. 

(4)  Remove  from  service,  prior  to  further 
flight,  chambers  exhibiting  2-3  liner  seam 
joint  cracking  14  inches  or  more. 

Issued  in  Burttngton.  Massachusetts,  on 
April  21, 1969. 

)ack  A.  Sain.  Manager. 

Engine  and  Propeller  Directorate  Aircraft 
Certification  Service. 
[FR  Doc.  89-17868  Filed  7-31-89;  8:45  am] 
BltXINa  CODE  4gi«-13-M 

14  CFR  Part  3B 
[Docket  Na  M-4ME-SI] 

Alrwoithinest  Directives;  Pratt  & 
Whitney  (P  W)  JT90-7R4  Series 
Turliofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  an  ainMorthiness  directive  (AD) 
that  would  require  initial  and  repetitive 
inspections,  and  removal  from  service  of 
certain  high  pressure  compressor  (HPC) 
turbine  driveahafts  installed  in  PW 
IT9D-7R4  series  turbofan  engines.  The 
AD  would  also  establish  a  reduced  low 
cycle  fatigiie  Bfe  limit  for  certain  HPC 
turbine  driveahafts.  The  proposed  AD  is 
needed  to  prevent  the  occtirrence  of 
cracked  HIKH  turbine  driveshafts  which 
could  result  in  loss  of  engine  power, 
and/or  infKght  engine  shutdown. 

DATES:  Comments  must  be  received  on 
or  before  October  31. 1989. 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Federal 


Aviation  AdministFation.  New  En^and 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attentios:  Rules  Docket  No. 
88-ANE-37, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01603  or 
delivered  in  duplicate  to  Room  311  at 
the  above  address. 

Comments  delivered  must  be  marked: 
Docket  No.  88-ANE-^7. 

Comments  maybe  inspected  at  the 
New  England  Region.  Office  of  the 
Assistant  Chief  Ceunsel.  Room  311. 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Fe6era\  holidays. 

The  applicable  service  bulletins  (SB] 
and  alert  service  bulletins  (ASB)  may  be 
obtained  from  Pratt  &  Whitney. 
Publications  Department.  P.O.  Box  611, 
Middletown,  Connecticut  06457.  or  may 
be  examined  in  the  Regional  Rules 
Docket. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Cook,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  Federal 
Aviation  Admini^ration.  12  New 
England  Executive  Park.  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7082. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  speciHed  above.  All 
communications  teceived  on  or  before 
the  closing  date  far  comments  will  be 
considered  by  the  agency  before  any 
final  action  is  taken  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  aid  energy  aspects  of 
the  proposed  rula  All  comments 
submitted  will  be  available,  both  before 
and  after  the  clodng  date  for  comments, 
in  the  Rules  Docket  at  the  address  given 
above.  Tor  examination  by  interested 
persons.  A  report  summarizing  each 
FAA-public  contact,  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  88-ANE-37.  The  postcard  will  be 
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date/time  stamped  and  returned  to  the 
commenter. 

There  have  been  twenty-one  HPC 
tiu^ine  driveshafts  found  with 
circumferential  cracks  in  the  threads 
which  mate  with  the  Niunber  3  bearing 
retaining  nut.  These  cracks  originate  at 
the  root  of  the  forward  thread  and 
propagate  in  low  cycle  fatigue  (LX^F) 
through  the  shaft  to  the  inside  diameter 
surface.  Nineteen  turbine  driveshafts 
were  found  cracked  as  a  result  of  thread 
inspection  conducted  during  shop  visits, 
and  two  were  found  as  a  result  of  engine 
removal  due  to  high  vibration.  Analysis 
indicates  that  the  cracking  problem  is 
the  result  of  high  st^ss  in  the  ciuTent 
thread  geometry. 

The  FAA  has  determined  that  these 
cracked  HPC  turbine  driveshafts  may 
result  in  loss  of  engine  power,  and/or 
inflight  shutdown.  Since  this  condition  is 
likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  the 
proposed  AD  would  require  initial  and 
repetitive  inspections  of  HPC  turbine 
driveshafts.  Part  Numbers  (P/N) 
5001195-01,  796245,  799570,  and  80312a 
in  accordance  with  PW  ASB  72-375, 
Revision  1,  dated  January  25, 1969,  on 
IT9D-7R4  series  turbofan  engines.  This 
proposed  AD  also  would  require  that 
those  HPC  turbine  driveshafts  with  no 
service  time  entering  into  service  after 
December  31, 1989,  be  removed  from 
service  at  a  reduced  LCF  life  limit  After 
December  31, 1994,  HPC  turbine 
driveshafts  installed  in  PW  JT9E>-7R4 
series  tiu-bofan  engines,  except  for  the 
JT9D-7R4G2  model,  must  be  removed 
from  service  at  reduced  IX^F  Ufe  limit 
Those  HPC  turbine  driveshafts  installed 
in  PW  IT9D-7R4G2  model  engines  must 
also  be  removed  from  service  at  a 
reduced  LCF  Ufe  limit  after  December 
31, 1998.  Service  experience  has  shown 
that  the  IT9D-7R4G2  model  engine 
accimiulates  cycles  at  a  much  slower 
rate  than  other  IT9I>-7R4  series  engines. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves 
approximately  375  engines  at  an 
approximate  total  cost  of  865.000 
dollars.  It  has  also  been  determined  that 
few.  if  any.  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  will  be  affected,  since  the  proposed 


rule  affects  only  operators  using  aircraft 
in  which  rr9D-7R4  series  engines  are 
installed,  none  of  which  are  believed  to 
be  small  entities.  Theref(x«.  I  certify  that 
this  action:  (1)  Is  not  a  "maior  rule" 
imder  Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Rc^gulatory 
Policies  and  Procedures  (44  FR  11034: 
February  2a  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
evaluation  prepared  for  this  action  is 
contained  in  the  regtilatory  docket  A 
copy  of  it  may  be  obtained  from  the 
Regional  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation.  Aircraft 
Aviation  safety,  and  Incorporation  by 
reference. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART  39-lAMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  1354(a),  1421,  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.85. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Pratt  ft  Whitney:  AppUes  to  Pratt  &  Whitney 
(PW)  JT9D-7R4  series  turbofan  engines. 

Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  high  pressure 
compressor  (HPC)  turbine  driveshafts.  Part 
Numbers  (P/N)  5001195-01.  798245. 79957a 
and  803128,  which  could  result  in  loss  of 
eingine  power,  and/or  inflight  engine 
shutdown,  accomplish  the  following: 

(a)  Eddy  current  inspect  rear  tlireads  of  the 
HPC  turbine  driveshafts,  in  accordance  with 
PW  Alert  Service  Bulletin  (ASB)  72-375. 
Rexision  1.  dated  (anuary  25, 1969,  and 
remove  from  service  and  replace  HPC  turbine 
driveshafts  found  cracked  with  a  serviceable 
part  as  follows; 

(1)  For  those  HPC  turbine  driveshafts 
which  have  not  been  inspected  prior  to  the 
effective  date  of  this  AD,  in  accordance  %vith 
Service  Bulletin  (SB)  72-385,  dated  )une  23. 
1988:  SB  72-365.  Revision  1,  dated  July  12. 
1988:  ASB  72-375,  dated  October  28. 1988;  or 
ASB  72-375,  Revision  1.  dated  January  25, 
1989;  inspect  in  accordance  with  the 
following  schedule; 

(i)  Inspect  at  the  next  shop  visit  or  prior  to 
accumulating  8.000  cycles  in  service  (CIS), 


whichever  occurs  first  those  WC  tiabiae 
drivetliafts  with  7  JOO  CIS  or  less  oo  Ihe 
effective  date  of  this  AD. 

(ii)  Inspect  at  die  next  shop  vtstt  or  prkx'  to 
accumulating  500  Cia  wfaidiever  occur*  first 
those  HPC  turbine  driveahafts  with  greater 
dian  7.500  CIS  on  die  effective  date  of  dds 
AD. 

(2)  For  those  HPC  turiyine  driveshafU 
wliich  have  been  previously  inspected  prior 
to  tlie  effective  dateuf  litis  AD.  in  accordance 
with  SB  72-365.  dated  )une  23. 1986;  SB  72- 
365,  Revision  1.  dated  July  IZ ISSS:  ASB7^- 
375,  dated  October  28, 1968:  or  ASB  72-S7S. 
Revision  1,  dated  January  2S,  1966,  inspect  in 
accordance  with  the  following  schedule: 

(i)  Inspect  at  the  rext  shop  visit  or  prior  to 
accumulating  SJXX)  CIS,  whichever  occurs 
first:  or  not  to  exceed  ;:.500  cycles  since  last 
inspection  (SU),  whichever  occurs  later, 
those  HPC  turbine  driveshafU  with  7,500  CIS 
or  less  on  the  effective  date  of  this  AD. 

(ii)  Inspect  at  the  next  shop  visit  or  prior  to 
accumulating  500  CIS  whichever  occurs  first 
or  not  to  exceed  2.500  cycles  SLL  wtiidiever 
occurs  later,  those  HPC  turbine  driveshafts 
tvith  greater  than  7.500  CIS  on  the  effective 
date  of  this  AD. 

Note:  Shop  visit  deRnition  for  the  purpose 
of  this  AD  is  anytime  the  low  pressure 
turbine  module  is  removed. 

(b)  Eddy  current  reinspect  HPC  tuibiite 
driveshafts,  in  accordance  with  PW  ASB  72- 
375,  Revision  1.  dated  January  25. 1960,  at  tlie 
next  shop  visit  or  prior  to  accumulating  2.500 
CLL  whichever  occurs  first  Remove  from 
service  and  replace  HPC  turbine  driveshafts 
found  cracked  with  a  serviceal>le  pari 

(c)  Inspections  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  AD  are  no 
longer  required  for  HPC  turbine  driveshafts 
P/N  5001195-01,  796245.  and  799570  once 
their  low  cycle  fatigue  (LCF)  limits  are 
reduced  from  30,000  cycles  to  2.000  cyde*.  or 
for  P/N  803128  once  their  LCF  limiU  are 
reduced  from  30.000  cyles  to  8.700  cycles. 

(d)  Reduce  the  LCF  limit  of  the  HPC  turinne 
driveshaft  as  specified  in  paragraph  (c)  and 
remove  the  HPC  turbine  drive^iaft  from 
service  in  accordance  with  the  following: 

(1)  Remove  from  service  prior  to 
accumulating  the  reduced  LCF  life  limit  for 
those  HPC  turbine  driveshafU  incorporated 
into  service  after  December  31. 1989,  with  no 
previous  service  time. 

(2)  Remove  from  service  prior  to 
accumulating  the  reduced  LCF  life  limit  after 
December  31. 1994.  for  diose  HPC  turbine 
driveshafts  installed  in  any  PW  IT0D-7R4 
series  engines,  except  for  the  PW  fT9D- 
7R4G2  model  engines. 

(3)  Remove  from  service  prior  to 
acctunulating  the  reduced  LCF  life  limit  after 
December  31, 1996,  for  those  HPC  turbine 
driveshafts  installed  in  PW  JT9D-7R4G2 
model  engines. 

(e)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.190 
to  a  base  where  the  AD  can  be  accomplislied. 

(f)  Upon  submission  of  substantiating  daU 
by  an  owner  or  operator  through  an  FAA 
Airworthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requircmenU 
of  this  proposed  AD  or  adjustmenU  to  the 
compliance  times  specified  in  this  proposed 
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AD,  may  be  approved  by  the  Manager, 
Engine  Certification  Office.  ANE-140,  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  12  New  England  Executive 
Park,  Burlington.  Massachusetts  01803. 

Issued  in  Burlington,  Massachusetts,  on 
April  21, 1989. 

lack  A.  Sain, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  8»-17809  Filed  7-31-89:  8:45  am] 
BtUMQ  CODE  4S10-13-II 


14  CFR  Part  71 

[Airspace  Docket  Na  89-AEA-07] 

Propoaed  Alteration  of  Control  Zone, 
Elmira,NY 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  nature  of  this  proposed 
action  is  to  reduce  the  airspace 
requirements  for  the  control  zone 
established  at  the  Elmira/Coming 
Regional  Airport  (formerly  known  as  the 
Chemung  County  Airport),  Elmira,  New 
York.  The  Elmira,  New  York  Air  Traffic 
Control  Tower  (ATCT)  has  requested 
that  the  control  zone  be  revised  to 
reflect  the  actual  airspace  needed  to 
contain  instrument  operations.  In 
addition,  Runway  01-19  has  been 
closed,  and  the  associated  Instrument 
Approach  Procedures  have  been 
cancelled  as  a  result  of  a  previous 
airspace  study.  This  airspace  revision 
would  involve  a  reduction  in  the  size  of 
the  control  zone  established  for  the 
airport.  In  addition,  the  control  zone 
description  would  be  updated  to  reflect 
the  current  airport  name. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 

AOORESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  B.  Shuler, 
Manager,  Systems  Management  Branch, 
AEA-530,  Docket  No.  89-AEA-07. 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  Int*l  Airport.  Jamaica, 
NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  John  F.  Kennedy  International 
Airport,  Jamaica.  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Systems  Management  Branch, 
AEA-530,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 


Federal  Building,  J.  F.  K.  International 
Airport.  Jamaica,  New  York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  Brewington,  Systems 
Management  Branch,  AEA-530,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  917-0857. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasonedregulatory 
decisions  on  the  proposal.  Comments 
are  specitically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Gommenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  Jhis  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-07."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 


The  Proposal 

The  Federal  Aviation  Administration 
is  considering  an  amendment  to  Section 
71.171  of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  control  zone  established  at  the 
Elmira/Coming  Regional  Airport, 
Elmira,  New  York  by  reducing  the 
amount  of  airspace  required  to  contain 
instrument  operations. 

Section  71.181  of  ftrt  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (4  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Bart  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a),  1510; 
Executive  Order  108E4;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-149,  January  12, 1983):  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Elmira,  NY    [Amended] 

Change  "Chemun|  County  Airport"  to  read 
"Elmira/Coming  Regional  Airport"; 

Delete  section  which  reads  as  follows: 
"within  2  miles  each  side  of  the  centertine  of 
Runway  19  extended  southerly  from  the  5- 
mile  radius  zone  for  2  miles". 
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Issued  in  Jamaica.  New  York,  on  July  7. 
1989. 

John  D.  Canoles, 

Manager,  Air  Traffic  Division. 

[FR  Doc  89-17870  Filed  7-31-89;  8:45  am] 

Rixma  CODE  MW-IS-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-AEA-15] 

Propoaed  Alteration  of  Transition 
Area.  Great  Bend,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  development  of  a  new 
NDB  Runway  15  Standard  Instrument 
Approach  Procedure  (SIAP)  to  the 
Wheeler  Sack  Army  Air  Field  (AAF). 
Fort  Drum,  New  York  dictates  the 
revision  of  the  700  foot  transition  area 
established  at  Great  Bend,  New  York. 
DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler, 
Manager,  Systems  Management  Branch, 
AEA-530,  Docket  No.  88-AEA-15, 
Eastern  Region,  Federal  Bulding  #  ill, 
John  F.  Kennedy  Int'l  Airport,  Jamaica, 
NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Systems  Management  Branch. 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 
FOR  FURTHER  INFORMATION  CONTACT 

Curtis  Brewington,  Systems 
Management  Branch,  AEA-530,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  #  111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  \iews 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AEA-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel  AElA-7, 
Federal  Aviation  Adniinistration, 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica. 
New  York  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  amend  the  description  of  the 
Great  Bend.  New  York  transition  area.  A 
new  Standard  Instrument  Approach 
Procedure  has  been  developed  to  the 
Wheeler  Sack  AAF.  Due  to  the 
development  of  this  new  procedure,  the 
FAA  proposes  to  amend  the  700  foot 
transition  area  in  order  to  provide 
airspace  protection  for  aircraft 
executing  this  procedure.  This  proposal 
would  also  delete  that  part  of  the 
current  transition  area  description 
which  descrilies  the  1.200  foot  transition 
area  already  contained  in  the  State  of 
New  York  1,200  foot  transition  area 
description.  Section  71.161  of  Pari  71  of 
the  Federal  Aviation  Regulations  was 
repubhshed  in  Handbook  7400.6E  dated 
January  3, 1989. 


The  FAA  !ias  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  imder 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Pari 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a].  1510: 
Executive  Order  10854:  49  L'.S.C.  106(gl 
(Revised  Pub.  L  97-449,  January  12. 1983);  14 
CFR  11.89. 

§71.181    [IteviMd] 

2.  Section  71.181  is  amended  as 
follows: 

Great  Bend.  NY    [Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  center,  lat.  44°03'00"N..  long. 
75'44'00'  W..  of  Wheeler  Sack  A.A.F..  NY; 
within  an  8-mile  radius  of  the  center  of  the 
airport,  extending  clockwise  from  a 
052°(T)065°(M)  bearing  to  a  122'(T)  135*(M) 
bearing  from  the  airport;  within  an  11-mtle 
radius  of  the  center  of  the  airport,  extending 
clockwise  from  a  122'(T)  135'(M)  bearing  to  a 
152°(T)  leS'tM)  bearing  from  the  airport; 
within  a  13.5-mile  radius  of  the  center  of  the 
airport,  extending  clockwise  from  a  152*{T1 
165°(M)  bearing  to  a  ia2°(T)  135°(M)  bearing 
from  the  airport:  within  a  10.5-mile  radius  of 
the  center  of  the  airport,  extending  clockwise 
from  a  182*(T)  195'(M)  bearing  to  a  229°{T) 
242°(M)  bearing  from  the  airport  within  4.5 
miles  each  side  of  the  Waterlown.  NY 
VORTAC  (lat.  43*5ror'N„  long.  7e*0S-S4"W.l 
OSS'Cn  066°(M)  radial,  extending  from  the  7- 
mile  radius  area  and  the  10.5  mike  radius  area 
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to  the  VORTAC  and  within  5  miles  each  side 
of  the  Watertown.  NY.  VORTAC  056*(T] 
08Q'(M)  radial,  extending  from  the  7-miIe 
radius  area  and  the  10.5-mile  radius  area  to 
the  VORTAC. 

Issued  in  Jamaica,  New  Yoric,  on  ]uly  7, 
1989. 

|ohn  0.  Canoles, 
Manager,  Air  Traffic  Division 
[FR  Doc.  89-17875  Filed  7-31-89;  8:45  am] 
WLUNQ  CODE  4S10-1S-« 


14CFTIPart71 

(AlrspM*  Docket  No.  88-AEA-12] 

PropoMd  Alteration  of  Control  Zone; 
Newburgh,NY 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOl. 

action:  Notice  of  proposed  nilemaking. 

summary:  This  action  proposes  to 
amend  the  description  of  the  Newburgh, 
NY,  Control  Zone  to  reflect  a  change  in 
the  hours  of  operation  from  part  time  to 
full  time. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 
AOORESSCS:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler, 
Manager.  Systems  Management  Branch, 
AEA-530.  Docket  No.  88-AEA-12. 
Eastern  Region.  Federal  Building  #111, 
John  F.  Kennedy  Int'l  Airport,  Jamaica, 
NY  11430. 

The  ofHcial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  Fitzgerald  Federal 
Building.  ]ohn  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Systems  Management  Branch, 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
Yoric  11430. 

PON  PUfrrHER  mFOMMATtON  CONTACT: 
Curtis  Brewington.  Systems 
Management  Branch.  AEA-530.  Federal 
Aviation  Administration.  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica.  New        < 
York  11430;  telephone  (718)  917-0857. 
SUPPLEMENTARY  INFORMATION: 

Comments  invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 


decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental;  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  diis  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  88- 
AEA-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  speciFied  closing 
date  for  comments  will  be  considered 
before  taking  ection  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel.  AEA-7. 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica. 
New  York  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  amend  the  description  of  the 
Newburgh,  New  York  Control  Zone. 
This  amendment  would  involve 
changing  the  hours  of  operation  of  the 
control  zone  to  reflect  the  24-hour 
operation  of  the  control  tower  (non- 
Federal),  as  well  as  continuous  weather 
reporting  capability.  The  control  zone 
meets  the  requirements  for  24-hour 
establishment.  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1969. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 


keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a].  1510; 
Executive  Order  10654;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-^9,  January  12, 1983):  14 
CFR  11.69. 

§71.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 

Newburgh,  NY    {AmendedJ 

Delete  last  sentence  which  reads  as 
follows: 

This  control  zona  is  effective  from  0000- 
2359  hours,  local  title,  Tuesday  through 
Friday;  0000-2300  hours,  k>cal  time,  Saturday; 
0700-2300  hours,  local  time,  Sunday:  0700- 
2400  hours,  local  time,  Monday. 

Issued  in  Jamaica,  New  York,  on  July  7. 
1989. 

John  0.  Canoles. 
Manager,  Air  Traffic  Divisian. 
(FR  Doc.  89-17876  Filed  7-31-89;  8:45  am] 
BtLUNQ  CODE  4»ia-13-H 


14  CFR  Part  71 

[Airspace  Docket  No.  t9-AEA-13] 

Proposed  Alteration  of  Control  Zone; 
Trenton,  NJ 

agency:  Federal  Aviation 
Administration  (^AA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 
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summary:  The  Morrisville, 
Pennsylvania  Airport  has  been  closed. 
As  a  result  the  Federal  Aviation 
Administration  finds  it  necessary  to 
modify  the  description  of  the  Trenton, 
NJ  control  zone.  The  intent  of  this 
proposed  action  is  based  upon  the  fact 
that  the  closed  airport  no  longer  requires 
that  an  exclusionary  zone  (cutout)  be 
provided. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler, 
Manager,  Systems  Management  Branch, 
AEA-530,  Docket  No.  8»-AEA-13, 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  Int'l  Airport,  Jamaica, 
NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Systems  Management  Branch, 
AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  Systems  Management 
Branch,  AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0587. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  ar6  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 


commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430.  Communications  must 
identify  the  notice  number  of  this 
I^JPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

Theihnposal 

The  FAA  is  considering  an 
amendment  to  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  amend  the  description  of 
the  Trenton,  New  Jersey  control  zone 
due  to  the  closure  of  the  Morrisville, 
Pennsylvania  airport.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  ecqpSmic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Pert 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854: 49  U.S.C.  ia6(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 


§71.171    [Amendedl 

2.  Section  71.171  is  amended  as 
follows: 

Trenton,  NJ    (Amended) 

Delete  portion  of  description  which  reads 
as  follows:  "excluding  the  portion  within  a  1- 
mile  radius  of  the  Morrisville,  PA.  Airport 
(lat.  40°12  GO-  N..  long.  74'4«-55'  W.)" 

Issued  in  Jamaica,  New  York,  on  July  7, 
1989. 

John  D.  Caooles, 
Manager,  Air  Traffic  Division. 
(PR  Doc.  89-17878  Filed  7-31-89;  8:45  am) 

BItJJNO  CODE  4Sie-1>-H 


14  CFR  Part  71 

[Airspace  Docket  Na  SS-AEA-10] 

Proposed  Alteration  of  Control  Zone; 
Klorrtstown,NJ 

agency:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  As  the  result  of  the 
cancellation  of  numerous  Standard 
Instrument  Approach  Procedures 
(SIAPs)  into  the  Morristown  Municipal 
Airport,  Morristown,  New  Jersey,  the 
FAA  no  longer  finds  it  necessary  to 
retain  those  portions  of  the  control  zone 
which  were  required  to  contain  those 
instrument  operations.  The  intent  of  this 
action  would  be  to  reduce  the  amount  of 
controlled  airspace  necessary  to  contain 
arriving  and  departing  flights  from  the 
surface  to  1,000  feet  above  ground  level. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler, 
Manager,  Systems  Management  Branch, 
AEA-S30,  Docket  No.  89-AEA-lO, 
Eastern  Region,  Federal  Building  #111. 
John  F.  Kennedy  Int'l  Airport,  Jamaica, 
NY  11430. 


BEST  COPY  AVAILABLE 


smo 


I  I 

Fminai  Regjtter  /  VoL  54.  No.  146  /  Tuesday.  August  1.  1989  /  Propoeed  Rntes 


The  official  liocket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
CoTBtsei,  Federal  Aviation 
AcfaninistratTon,  PitzgeraTd  Federal 
Bnfldin^  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  1143a 

An  informal  docket  may  also  be 
exaraiaed  during  normal  buainess  hours 
in  the  Systems  Managemeat  Bcanch, 
AEA-53a,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
Internationa)  Airport.  Jamaica.  New 
York  11430. 

FOa  RMTHHI  WRMIMATIOM  COMTACT: 

Mr.  Curtis  L  ftvwmgtoo.  Airspace 
Specialist  Syilems  Management 
Branch,  AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-«J57. 

SUPPUEMENTARV  HffOWMATIOtC 

ConsMBts  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  mleraaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  riioold 
identify  the  airspace  docket  and  be 
sirfmrittedin  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  coimnents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-10.**  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  availabte  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  puiiiic  contact  widi  FAA 
personnel  eoncgmrd  with  this 
rulemaking  wfll  be  filed  in  the  docket. 

AvaOahUityorNFRMs 

Any  person  amy  obtain  a  copy  of  this 
Notice  of  Prapoaed  RalcBakiag  (NHRM) 
by  submitting  a  request  to  the  Office  of 


the  Assistant  Chief  Couisei,  AEA-7, 
Federal  Aviation  Adnunistration, 
Fitzger^  Federal  BoUdiBg,  John  F. 
Kennedy  Intenational  Akport  Jamaica, 
New  York  11480.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  beii^ 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-ZA  whidi 
describeiB  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Section  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  revise  the  description  of 
the  Morristown,  New  Jersey,  Control 
Zone  due  to  the  cancellation  of 
nmnepons  SIAPs.  Section  71.171  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  repubhshed  in  Handbook  7400.6E 
dated  Januarys,  1969. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  fe  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  ft-ocedures  (44  FR  11034; 
February  2a.  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  inq>act  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  ajod  air  navigation,  it  is 
certified  that  tkis  proposed  nde  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  mtities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Pnpesed  Ameadaaent 

Accordingly,  pursuant  to  the  authority 
delegated  to  ne,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  ZI-OeSIGNATIOM  OF  FEDERAL 
AIRWAYS,  AllEA  LOW  ROUTES. 
CONTROLLEO  AIRSPACE,  AND 
REPORTING  POWTS 

1.  The  autharity  citation  for  Part  71 
continues  to  read  as  follows: 

AudMrity:49U.SXL  1348(a).  13Mta).  ISIO: 
Executivt  Ord«  10854;  46  U.&C.  NStg) 
(Revised  Pub.  L  97-448.  ]aawuy  12, 19B3);  14 
CFR  11.69. 

§  71.171    lAmandad] 

2.  Section  71.171  is  amended  as 
follows: 


Morristown,  N)    piuviwdy 

That  airspace  witliin  a  S-mile  radius  of  the 
center,  lat.  40Mr57'W..  long.  74*24'55"W.,  of 
Morristown  Municipal  Airport,  Morristown. 
N).  This  controt  aone  is  effective  during 
specific  dales  aad  tines  estaUished  in 
advaace  by  a  Notice  to  Airawa  The  effective 
date  and  time  wiU  tkeresfter  be  pablished 
continuously  in  \b»  AirpoEtypacility 
Directory. 

Issued  in  ]amaica,  New  York,  on  July  18. 
1989. 

John  0.  Canoles, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  89-17879  Filed  7-31-89;  8:45  am] 
BIUJNQ  CODE  4tW-«-M 


14  CFR  Part  71    j 

[Airspace  Docket  No.  88-AEA-t6I 

Establish  ConCrol  Zone,  Wheeler  Sack, 
NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  D^uutment  of  die  U.& 
Army  has  requested  a  ooatrol  zone  at 
the  Wheeler  Sack  Army  Fiekl  (AAF)  in 
order  to  accommodate  expanding 
operations  at  this  field.  The  airport 
meets  the  criteria  in  FAA  Handbook 
7400.2C  for  the  estaUisbment  of  a 
control  zone.  In  addition,  this  control 
zone  would  accootraodate  existing  and 
planned  Instrument  Approach 
Procedures  into  tkis  airport 

dates:  Cmnments  must  be  received  on 
or  before  September  5, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to: 

Charles  S.  Shuler.  Manager,  Systems 
Management  Branch,  AEA-530, 
Docket  No.  a8-AEA-16.  Eastern 
Region.  Federal  BuUding  #111,  John  F. 
Kennedy  fait'I  Airport,  Janaaica,  NY 
1143a 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Admiinstratian,  Fitzgerald  Federal 
Building.  John  F.  Kennedy  International 
Airport  Jamaica.  New  York  11430. 

An  infomal  docket  may  also  be 
examined  durmg  normal  business  boors 
in  the  Systems  Management  Branch, 
AEA-53Q,  Federal  Aviation 
Administration,  nizgerald  Federdl 
Buildmg  #111.  Jokn  F.  Kennedy 
International  Airport  Jamaica,  New 
York  11430. 

FOR  FURTHER  IIIP0RMATK)IV  COffTACT: 
Curtis  Brewingtol,  Systems 
Management  Branch,  AEA-530,  Federal 
Aviation  Administration,  Fitzgerald 


Federal  Register  /  Vol.  54,  No.  146  /  Tuesday.  August  1,  1989  /  Proposed  Rules 


S17D1 


Federal  Building  #111,  John  F.  Kennedy 
International  Aiiport  Jamaica,  New 
York  11430;  telephone  (718)  917-0857. 
8UPPIXMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  68- 
AEA-16."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMS 

Any  person  may  obtain  a  copy  of  Uus 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
Federal  Aviation  Administration. 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York  11430.  Communications  must 
identify  the  notice  number  of  the  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  '^1.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  control  zone  at 
the  Wheeler  Sack.  New  York  Army  AAF 
to  accommodate  expanding  operations 


at  die  field.  Section  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  U, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510; 
Executive  order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

§71.171    [New] 

2.  Section  71.171  is  amended  as 
follows: 

VVrheeler  Sadi,  NY  [New] 

Within  a  5  mile  radius  of  the  center  (iat. 
44*03'11'  N..  long.  75*43'17'  W.)  of  the 
Wheeler  Sack  Army  Airfield.  Fort  Drum.  NY: 
within  2.5  miles  each  side  of  the  309'  [T]  322* 
(M)  bearing  from  the  Fort  Drum  RBN  (lat 
44*04'07'  N.  long.  75*44'11'  W.).  extending 
from  the  5  mile  radius  zone  to  6  miles 
northwest  of  the  Fort  Drum  RBN  and  within  2 
miles  each  side  of  the  Watertown  VORTAC 
(lat.  43"  5r00"  N.  long.  76*04'00'  W.)  065*  (T) 
078*  (M)  radial  extending  horn  the  5  mile 
radius  zone  to  12  (nautical]  miles  northeast  of 
the  Watertown  VORTAC' 


Issued  in  Jamaica,  New  York,  on  July  7. 
1989. 

)oha  D.  Canoles, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  89-17871  Filed  7-31-89: 8:45  am] 

BIIXHM  CODE  4t1»-t»-« 


14  CFR  Part  71 

(Airspace  Docket  Na  M-AEA-1S] 

Proposed  Establislmient  of  Transition 
Area;  Farmlngton,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Aviation 
Administration  finds  it  necessary  to 
establish  a  700-foot  Transition  Area  at 
Farmington.  PA  to  support  the 
establishment  of  a  Runway  23  Standard 
Instrument  Approach  Procedure  (SIAP) 
which  has  been  developed  for  the 
Nemacolin  Airport,  Farmington,  PA  The 
intended  effect  of  this  proposed  action 
would  be  to  separate  aircraft  executing 
the  SIAP  under  instrument 
meteorological  conditions  on  an 
instrument  flight  plan  from  aircraft 
operating  under  visual  flight  rules  (VFR). 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to: 

Charles  S.  Shuler,  Manager,  Systems 
Management  Branch,  AEA-530, 
Docket  No.  8&-AEA-15,  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  Int'l  Airport  Jamaica,  NY 
11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  houn 
in  the  Systems  Management  Branch. 
A£A-53a  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Curtis  L  Brewington,  Airspace 
Specialist,  Systems  Management 
Branch,  AEA-530,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  917-0857. 
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SUPPLEMENTAIIY  INroRMATION: 

Comments  Invited 

Interested  parties  are  iavvted  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  ecoaooiic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  dodiet  and  be 
submitted  in  trtpUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-15."  The  postcard  will  be  data/ 
time  stamped  and  returned  to  the 
commeoter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  tight  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  tihe  docket 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NI^^) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Ctuef  Coansel,  AEA-7, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  [ohn  F. 
Kennedy  Intemational  Airport,  Jamaica, 
New  York  1143a  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  oo  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  a|^>lication  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  provide  additional  controlled 
airspace  for  Instrument  Flight  Rules 
(IFR)  procedures  at  thoNemacoIin 
Airport,  Farmington,  PA.  The  additional 
airspace  would  segregate  aircraft 
operating  under  VFR  conditions  from 
aircraft  operating  under  IFR  procedures. 


The  area  vmuld  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  circumnavigate  the 
area  or  otherwise  comply  with  IFR 
procedures.  Section  71.181  of  Part  71  of 
the  Federal  AYiation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  fof  which  frequent  and 
routine  amendments  are  necessary  to 
keep  thctn  operationally  current.  It, 
therefore:  (1)  fe  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1679);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  fliis  proposed  rule  vnll  not 
have  a  sigaificant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71~DBSIGNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

l.The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authoritr-  49  U.S.C.  1348(a).  1354(a].  1510; 
Executive  Ordo- 10854:  49  U.S.C  106(g) 
(Revised  Pub.  U  97-449,  January  12. 1983);  14 
CFR  11.69. 

§71.181       [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Fannington,  PA   [New] 

That  airspace  extending  upward  from  700 
feet  above  the  turface  within  a  7-inile  radius 
of  the  Nemacolln  Airport,  Farmington,  PA 
(lal.  39'48'20"N:,  long.  79*32'57"W.)  and 
within  4.5  miles  each  side  of  the  Indian  Head 
VORTAC  221*  radial  extending  from  the  7- 
mile  radius  area  to  the  VORTAC. 

Issued  in  Jamaica,  New  York,  on  July  18, 
198a 

JoliB  D.  Canolw, 
Manager,  Air  Traffic  Division. 
[PR  Doc.  89-17872  Filed  7-31-89;  8:45  amj 

BILLING  CODE  4S10-1S-M 


14  CFR  Part  71 


[Alrapeee  Docket  No.  M-AEA^OIl 

Proposed  Revocation  of  TransRfon 
Area,  Quarryville,  PA 

agency:  Federal  Aviation 

Admioisti-ation  (FAA),  DOT. 

actwn:  Notice  of  proposed  n^making. 

summary:  The  caBcellation  of  the 
Standard  Instrument  Approach 
Procedure  (SIAP)  for  the  Quarryville/ 
Tanglewood  Airport  dictates  the 
revocation  of  the  700  foot  transition  area 
established  for  this  |N>ocedure.  The 
associated  SLAP  for  this  airport  was 
cancelled  as  the  result  of  a  previous 
study. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler, 
Manager,  Systems  Management  Branch, 
AEA-530,  Docket  No.  89-AEA-Ol, 
Eastern  Region,  Federal  Building  #111, 
John  F.  Kennedy  Int'l  Airport,  Jamaica, 
NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  Jcrfin  F.  Kennedy  Intemational 
Airport  Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Systems  Management  Branch. 
AEA-53a  Air  Traffic  Division.  Federal 
Aviation  Adteiniftration,  Fitzgerald 
Federal  Building,  J.F.K.  Intemational 
Airport,  Jamaica,  New  Yoric  1143a 

FOR  FURTHER  INFORMATION  CONTACT. 

Curtis  Brewington,  Ssrstems 
Management  Branch,  AEA-530,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
Intemational  Airport,  Jamaica,  New 
York  11430;  telei*one  (718)  917-0857. 

SUPPlf  MENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  he^ful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic . 
environmental  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
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FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-01."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
Federal  Aviation  Administration, 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  Intemational  Airport,  Jamaica, 
New  York  11430.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  revoke  the  transition 
area  at  Quarryville,  Pennsylvania, 
which  the  cancellation  of  the  VOR/ 
DME-A  Standard  Instrument  Approach 
Procedure  dictates.  On  April  13, 1988, 
the  FAA  circularized  a  notice  (Airspace 
Study  No.  88-AEA-005-NR),  advising 
the  public  of  the  cancellation.  Section 
71.181  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  mle"  under  . 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 


that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510: 
Executive  Order  10854: 49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983):  14 
CFR  11.69. 

$71,181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Quarryville,  PA    [Removed) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  center  (lat.  39°51'00"N.  long, 
76''12'55"W.  of  Tanglewood  Airport. 
Quarryville,  PA,  and  within  4.5  miles  each 
side  of  the  Lancaster,  PA,  VORTAC  168' 
radial  extending  horn  the  e.5-mile  radius  area 
to  the  VORTAC. 

Issued  in  (amaica.  New  York,  on  July  7. 
1989. 
John  D.  Canoles, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  89-17873  Filed  7-31-89;  8:45  am) 

SIUJNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  89-AEA-031 

Establishment  of  Transition  Area, 
Danville,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  nature  of  this  proposed 
action  is  to  establish  a  700  feet 
transition  area  to  accommodate  a  new 
Milton,  PA,  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  Copter  VHF  Omnidirectional 
Range/Distance  Measuring  Equipment 
(VOR/DME)  336  Standard  Instiwnent 
Approach  Procedure  to  the  Geisinger 


Medical  Center,  Danville,  Pennsylvania. 
The  intended  effect  of  this  action  would 
be  to  ensure  segregation  of  the  aircraft 
using  approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1989. 

ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler, 
Manager,  Systems  Management  Branch, 
AEA-530,  Docket  No.  89-AEA-03, 
Eastern  Region,  Federal  Building  #111. 
John  F.  Kennedy  Int'l  Airport,  Jamaica. 
NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building,  John  F.  Kennedy  Intemational 
Airport,  Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Systems  Management  Branch. 
AEA-530.  Federal  Aviation 
Administration,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
Intemational  Airport,  Jamaica,  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT 
Curtis  Brewington,  Systems 
Management  Branch,  AEA-530,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
Intemational  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  917-0857. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
Isited  above,  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-03."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
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before  taking  action  od  (he  propoied 
rule.  The  proposal  contained  ia  tf^s 
notice  may  be  changed  in  the  Ught  af 
oomments  received.  AU  comments 
suhmitted  wiU  be  available  far 
examination  in  the  Rules  Dodcet  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubHc  contact  with  FAA 
personnel  concerned  with  this 
rulsBiaking  wilt  be  filed  in  the  docket 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Propoaed  Ridemafciag  (NPRM) 
by  Mibfloitting  a  request  to  tbe  Office  of 
the  Assistant  Chief  Counsel,  AEA-7. 
Federal  Aviation  AdnuustratioB. 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  YoHii  11430.  CoBomnicatioas  oust 
identify  the  notice  number  of  this 
NFKM.  Pnsons  interested  in  beiog 
placed  on  a  mailing  Ust  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  Na  11-2A  whidi 
descnbes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area  foi 
the  Geisinger  Medical  Center,  Danville, 
Pemsytvania  to  accomniodate  an 
established  Instmnent  Approach 
Procedure  to  the  Medical  Center. 
Section  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  was  repubHshed  in 
Handbook  7400  JE  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regalations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Ordo- 12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedoes  and  air  navigation,  it  is 
certified  that  this  n^  proposed  will  not 
have  a  signiGcant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  is  14  CFR  Part  71 

Aviation  safety.  TransitioB  areas. 

Tlie  Propoaed  Amendment 

Accordingly,  pwsuant  to  the  aelhority 
delegated  Ao  ma.  the  Federal  Aviation 


Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regalations 
(14  CFR  Part  71)  as  foUowr. 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Autliority:  49  U£.C.  134e(a).  13S4(a).  1510; 
Executiw  Order  1S854: 49  U^.C.  106(g) 
(Revised  Putx  L  V-448i  January  12. 1983):  14 
CFR  11.89. 


571.1t1    (Now]  ' 

2.  Section  71.181  is  amended  as 
follows: 


Danville,  PA    (Ntw] 

That  airspace  eKtendii^  upward  frooi  700' 
above  the  surface  within  a  5-mile  radius  of 
the  Geisinger  Hospital  Helipad  (lat. 
40°58'05"N..  long.  76°36'25"  W.);  and  within  4- 
miles  each  side  of  the  321°(T]  330*(M]  bearing 
from  the  Geisiiiger  Hospital  Helipad  to  the  5- 
mile  radiaa. 

Issued  in  )ainaica.  New  York,  on  )uly  7. 
1989. 

John  D.  Canoles, 
Manager,  Air  Traffic  Divishrt 
(FR  Doc.  89-17877  Filed  7-31-89:  8:45  am) 

BILUNO  CODE  4910-t3-M 


14CFRPvt71| 

[Airspace  Docket  Na89-AEA-05]    . 

PropoMd  Relocation  of  Transition 
Area,  R«iM>i>otli  Beach.  DE 

agency:  Federal  Aviation 

Administration,  (FAA],  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  closure  of  the  Rehoboth 
Aircraflers  Airport,  Rehoboth  Beach, 
Delaware,  dictates  the  revocation  of  the 
700  foot  transition  area  established  for 
this  airport.  The  associated  Standard 
Instrument  Approach  Procedures  (SIAP) 
for  this  airport  were  cancelled  as  the 
result  of  a  previous  study. 
DATES:  Comments  must  be  received  on 
or  before  September  5. 1989. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Charles  S.  Shuler. 
Manager,  Systems  Managemeit  Branch, 
AEA-^53a  Docleet  No.  89-AEA-05. 
Eastern  Region.  Federal  Building  #111. 
John  F.  Kenneti^  Int'l  Airport  Jamaica. 
NY  1143a 

The  official  docket  may  be  examined 
in  the  Onicc  of  the  Assistant  Chief 
Counsel  Pedeiml  Aviation 
Admiaiairetion.  PitSBerald  Federal 
BuilcKag,  {aha  t.  Kennedy  faiteraational 
Airport  JaaMiea.  New  York  1143a 


An  informal  docket  may  also  be 
examined  dining  normal  business  hours 
in  the  Systems  Management  Branch, 
AEA-530,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Fitzgerald 
Federal  Buikbng,  J.F.K.  International 
Airport,  Jamaica,  New  York  11430. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Brewington,  Systems 
Management  Branch,  AEA-530,  Federal 
Aviation  Administration.  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone  (718)  917-0857). 
SUPPLEMENTARY  mTORMATHMi: 


Coi 


to  iavited 


Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire 
Comments  that  provide  the  factual  basis 
supporting  the  vievrs  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  setf-addressed. 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Air^ace  Docket  No.  89- 
AEA-05."  The  postcard  %vill  be  date/ 
time  stamped  and  returned  to  the 
coramenter.  All  communications 
received  befme  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubhc  contact  with  FAA 
personnel  concerned  with  this 
rulemakmg  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
Federal  Ariatk>n  Administration, 
Fitzgerald  Federal  BoiMing,  John  F. 
Kennedy  International  Airport,  Jamaica, 
New  York  11430.  Gbmmunications  must 
identify  tbe  notice  nonber  of  this 
NPRM.  Feraaas  interested  in  being 
plaocd  oa  a  nuiling  list  for  fotun 
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NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  Federal  Aviation  Administration 
is  considering  an  amendment  to  §  71.181 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revoke 
the  transition  area  at  Rehoboth  Beach, 
Delaware.  On  March  21, 1989,  the  FAA 
circularized  a  notice  (Airspace  Study 
No.  89-AEA-013-NR),  advising  the 
public  of  the  cancellation  of  the  SIAP  for 
this  airport.  In  addition,  this  airport  is 
currently  closed  and  is  no  longer  used  as 
a  charted  reference.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-449.  January  12. 1983):  14 
CFR  11.69. 

§71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 


Rehoboth  Beach,  Delaware    [Removed] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  center  (lat.  38°43'10"N.  long. 
75°07'35"W.)  of  Rehoboth  Aircrafters  Airport. 
Rehoboth  Beach.  DE,  and  within  2  miles  each 
side  of  the  Waterloo.  DE,  VORTAC 144° 
radial  extending  from  the  5-miIe  radius  area 
to  the  VORTAC.  This  transition  area  is 
effective  from  sunrise  to  sunset,  daily. 

Issued  in  Jamaica,  New  York,  on  July  7, 
1989. 

John  D.  Canoles, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  89-17874  Filed  7-31-89:  8:45  am] 

BILUNa  CODE  4t10-1S-M 


14  CFR  Part  75 

[Ah-spaee  Docket  No.  89-ASW-6] 

Propoaed  Alteration  of  Jet  Route  J- 
138 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  J-138  by 
extending  it  from  Lake  Charles,  LA, 
direct  to  Semmes,  MS.  The  extension  of 
J-138  would  improve  the  flow  of 
Houston  departure  traffic  proceeding  to 
the  Florida  area.  This  action  would  also 
improve  traffic  flow  in  the  Houston,  TX, 
terminal  area,  and  reduce  controller 
workload. 

DATES:  Comments  must  be  received  on 
or  before  September  18, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASW-500,  Docket  No. 
8»-ASW-6,  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Br,anch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects' of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  8^ 
ASW-6."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  PubUc  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  description  of  Jet  Route  J-138 
located  in  the  vicinity  of  Lake  Charles. 
LA.  The  FAA  proposes  to  extend  J-138 
from  the  Lake  Charles  VOR  direct  to  the 
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Semmes  VOR.  This  action  would 
improve  trafHc  flow  in  the  Houston 
terminal  area  and  expedite  departures 
proceeding  eastbound  to  Florida  and  to 
northeast  areas.  This  action  would  also 
reduce  controller  workload.  Section 
75.100  of  Part  75  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  740a6E  dated  January  3. 
1989. 

The  FAA  has  deteimined  that  this 
proposed  regulation  only  involves  an 
estabtished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefwe:  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 1979);  and  [3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Ust  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes 

The  Proposed  AjneiMhnent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

PART  75-ESTABlJSNMEIIT  Of  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Execvtive  Order  108S4;  49  U.S.C.  10e(g] 
(Revised  Pub.  L  97-M9,  Jamiary  12. 1963);  14 
CFR  11.68. 

§75.100   (Anwndad] 

2.  §  75.100  is  amended  as  follows: 
hl38    [Aanded] 

By  removing  the  words  "to  Lake  Charles, 
LA."  and  substituting  the  words  "Lake 
Charles,  LA;  to  Semmes.  MS." 

Issued  in  Washingtoa  DC  on  |iJy  2B,  1989. 

Harold  W.  BKkar. 

Manager,  Ainpaoe-Ruies  and  Aeronautical 
Infonttatioa  Division. 

(FR  Doc.  89-17880  FUed  7-31-89:  8:45  am] 
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Generfc  Determination  of  Rate  of 
Return  on  Common  Equity  for  Public 
Utilities 


)uly  25, 1989. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
instituting  a  sixth  annual  proceeding 
concerning  generic  determination  of  the 
rate  of  return  on  common  equity  for 
public  utilities.  The  Commission  has 
established  a  (fiscoanted  cash  flow 
(DCF)  formula  to  determine  the  average 
cost  of  common  equity  for  the 
jurisdictional  operations  of  public 
utilities  and  a  quarterly  indexing 
procedure  to  calculate  benchmark  rates 
of  return.  In  this  proceeding,  the 
Commission  proposes  to  determine  the 
growth  rate  and  flotation  cost 
adjustment  factors  to  be  used  in  the 
quarterly  indexing  procedure  during  the 
year  beginning  FelM^iary  1, 199a  The 
Commission  proposes  that  these 
benchmark  rates  of  return  remain 
advisory,  as  were  those  resulting  from 
the  previous  five  annual  proceedings. 
DATE:  An  original  and  14  copies  of  the 
written  comments  on  this  proposed  rule 
must  be  filed  viith  the  Commission  by 
September  8, 1189. 

ADDRESS:  AH  fBings  should  refer  to 
Docket  Na  RMB9-1 5-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426. 
FOR  RMTHER  INFORMATION  CONTACT: 

Julia  Lake  White,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  DC  20426,  (202)  357- 
8530. 

SUPPI^MENTART  INFORMATION:  In 

addition  to  puUishiitg  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  abo  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Cosimission's  Headquart^s, 
825  North  Capitcd  Street  NE.. 
Washin^oo.  DC  20426. 

The  CommitBioo  bsaance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 


texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  notice  xA 
proposed  rulemaking  will  be  available 
on  CIPS  for  30  days  &om  the  date  of 
issuance.  The  complete  text  mi  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Comm^sion's  copy 
contractor.  La  Dors  Systems 
Corporation,  also  located  in  Room  1000, 
825  North  Capitol  Street  NE.. 
Washington,  DC  2042& 


I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  institutes  a 
sixth  annual  proceeding  concerning 
generic  determination  of  the  rate  of 
return  on  common  equity  for  public 
utilities.*  The  Commission  has 
established  a  discounted  cash  flow 
(DCF)  formula  to  cktermine  the  average 
cost  of  common  eq|uity  for  the 
jurisdictional  operations  of  public 
utilities  and  a  quarterly  indexing 
procedure  to  calculate  benchmark  rates 
of  return.'  In  this  proceeding,  the 
Commission  propoees  to  determine  the 
growth  rate  '  and  flotation  cost 
adjustment*  factors  to  be  used  in  the 
quarterly  indexing  procedure  during  the 
12  months  beginning  February  1, 199a 
The  Commission  proposes  that  these 
benchmaric  rates  of  return  remain 
advisory,  as  were  those  resulting  from 
the  previous  five  annual  proceedings.^ 


'  The  anniia]  proceedingi  «v«re  established  by 
Order  No.  389.  Generic  Determination  of  Rate  of 
Return  OH  ComMON  Eqi^  for  Electric  Utilities.  49 
FR  29946  (July  25. 1984).  FERC  Stats,  h  Regs. 
[Regulations  Prearabies  1882-1985]  f 30.582  (^liy  IS 
1984).  nhg  denied.  Ordfer  No.  389-A.  49  FR  46351 
(Nov.  as.  Ifle4). 

'  See  Oder  No.  510.  Generic  Detennination  of 
Rate  of  Retam  on  GoHMii  Equity  for  PiibGc 
Utilitiea.  53  FR  517S2  (Dfec  23w  1988).  lU  FEKC  Stats, 
ft  Regs.  130.843  (Dec.  Ift  1988).  This  was  the  fifth 
annual  proceeding  and  in  it  the  Commission 
readopted  the  DCF  fomula  it  had  used  in  the  first 
kut  anwni  piooaedinga. 

'  The  growtfa  sate  ia  Ike  expected  anaual  rate  of 
growth  of  drviriendi  on  ooBMsa  stock.  The  grosrth 
rate  for  the  electric  utility  indwtry  is  a  fiactar  in  the 
constant  growth  rate  DCF  model  that  the 
Commission  adopted  in  Order  No.  420  to  detenniae 
the  average  cost  of  comtnon  etpiity  and  to  calculate 
the  quarterly  beadmaA  nrte  of  retwn  for  pablic 
utilities. 

*  Flotation  costs  inctude  underwriters' 
compensation  and  legal  and  printing  fees  incurred 
by  utiSlies  wlien  thejr  stO  new  shares  of  their 
common  stock.  An  adjuatment  for  flotatioM  coats  is 
another  factor  in  the  folmula  for  calculating  the 
benchmark  rate  of  return. 

*The  first  aanual  proceeding  resulted  ia  Order 
No.  420.  SO  nt  21802  (Ntoy  20, 1S85).  FERC  Stats,  ft 

Continued 
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n.  Background 

Section  205(a)  of  the  Federal  Power 
Act  (FPA)  requires  that  all  electric  rates 
subject  to  the  jurisdiction  of  the 
Commission  be  "just  and  reasonable."* 
In  the  exercise  of  this  statutory 
responsibility,  the  Commission  seeks  to 
set  rates  of  return  on  common  equity 
that  are  fair  to  both  utility  ratepayers 
and  utility  stockholders.  The  allowed 
rate  of  return  is  now  determined 
individually  for  each  utility  on  a  case- 
by-case  basis.  In  July  1984,  the 
Commission  adopted  procedures  for  the 
generic  determination  of  a  benchmark 
rate  of  return  on  common  equity  and  for 
its  application  in  individual  cases.''  The 
Commission  has  conducted  five  prior 
annual  proceedings  to  determine  the 
average  cost  of  common  equity  for  the 
jurisdictional  operations  of  public 
utilities  and  has  made  those  rates 
advisory.  In  that  advisory  status, 
benchmark  rates  are  intended  to  provide 
guidance  to  parties  in  rate  proceedings 
and  to  serve  as  a  reference  point  for  the 
Commission  in  setting  allowed  rates  of 
return. 

III.  Discussion 

The  Commission  has  established  a 
discoimted  cash  flow  methodology  for 
estimating  the  rate  of  return  on  common 
equity.  Specifically,  that  formula  is: 

k  =  (l-(-.5g)y-|-g 

where: 

k=inarket  required  rate  of  return 

y= current  dividend  yield  (current  annual 

dividend  rate  divided  by  current  market 

price) 
g= expected  annual  dividend  growth  rate 
(1 4- .5g)= dividend  adjustment  factor  for 

quarterly  dividend  payments 


Regs.,  [Regulations  Preambles  1982-1983)  130.644 
(May  20, 1985).  reh'g  denied.  Order  No.  420-A-fa  <^ 
34086  (Aug.  23, 1985).  The  second  annual  proeeMRlg 
resulted  in  Order  No.  442.  51  FR  343  ((an.  6. 1986).  Ill 
FERC  Stats,  ft  Regs.  130.677  (Dec.  26. 1985),  reh% 
Order  No.  442-A.  51  FR  22505  (June  20. 1986).  Ill 
FERC  Slats,  ft  Regs.  130.702  ()une  11, 1986).  The 
third  annual  proceeding  resulted  in  Order  No.  461. 
52  FR  11  (Ian.  2, 1987).  Ill  FERC  Stats,  ft  Regs. 
130.722  (Dec  24. 1986).  reh'g  denied.  Order  No.  461- 
A.  52  FR  5757  (Feb.  26, 1987).  The  fourth  annual 
proceeding  resulted  in  Order  No.  489,  53  FR  3342 
(Feb.  5. 1988),  lU  FERC  Stats,  ft  Regs.  130,795  (|an. 
29. 1938).  rah'g  Order  No.  489-A.  53  FR  11991  (Apr. 
12, 1988).  Thii  fifth  annual  proceeding  resulted  in 
Order  No.  510.  53  FR  51752  (Dec.  23. 1988),  III  FERC 
Stats,  ft  Regs.  130.843  (Dec.  19. 1988).  In  Order  No. 
510,  the  Commission  encouraged  wider  use  of  the 
generic  rate  of  return  in  individual  cases,  citing 
several  recent  cases.  See.  e.g..  Connecticut  Light 
and  Power,  et  al.,  43  FERC  161.506  at  62.264  and 
62,267  (June  22. 1988).  reh'g  V>  FERC  161,370  (Dec.  a 
1988):  Yankee  Atomic  Electric  Co..  et  al..  40  FERC 
161.372  al  62,210  (Sept.  30. 1987).  reh'g.  43  FERC 
161.232  (May  6, 1988):  Ocean  State  Power.  44  FERC 
161.261  (Aug.  19. 1988):  and  Allegheny  Generating 
Co..  44  FERC  161.436  at  62.380  (Sept.  3a  1988). 

•  16  U.S.C.  824d  (1982). 

'  See  note  1. 


The  dividend  yield  used  in  this  DCF 
formula  is  the  median  of  the  dividend 
yields  of  those  companies  that  remain  in 
a  sample  of  utilities  after  application  of 
certain  screening  criteria.  The 
Commission  begins  with  a  group  of 
approximately  100  publicly  traded 
electric  utiUties  or  combination 
companies  that  meet  the  following 
standards: 

(1)  The  utility  is  predominantly 
electric; 

(2)  The  stock  of  the  utility  is  traded  on 
either  the  New  York  or  American  Stock 
Exchange; 

(3)  The  utility  is  included  in  the  Utility 
Compustat  II  data  base;  and 

(4)  The  utility  is  not  excluded  by  the 
Commission  based  on  a  case-by-case 
determination  that  its  data  is 
unavailable  or  inappropriate. 

The  Commission  excludes  companies 
fi-om  the  sample  if: 

(1)  The  company's  common  stock  is 
no  longer  publicly  traded  due  to  merger 
or  other  action; 

(2)  The  company  has  decreased  or 
omitted  a  common  dividend  payment  in 
the  current  or  prior  three  quarters;  or 

(3)  The  Commission  determines  on  a 
case-by-case  basis  that  some  other 
occurrence  has  caused  the  dividend 
yield  for  that  company  to  be 
substantially  misleading  and  to  bias  the 
resulting  quarterly  average. 

The  quarterly  dividend  yield  for  each 
company  is  computed  by  dividing  the 
dividend  rate  by  the  price.  The  dividend 
rate  is  the  "indicated  dividend  rate," 
which  is  the  last  declared  quarterly 
dividend  multiplied  by  four.  The  price 
used  in  calculating  the  quarterly 
dividend  yield  is  the  simple  average  of 
the  three  monthly  high  and  low  prices 
for  the  quarter.  The  dividend  yield  used 
in  the  quarterly  indexing  procedure  is 
the  average  of  the  two  most  recent 
quarterly  median  yields. 

As  required  by  §  37.4  of  the 
Commission's  regulations,  the 
Commission  is  proposing  to  establish 
the  growth  rate  and  flotation  cost 
adjustment  to  be  used  in  the  quarterly 
indexing  procedure  for  the  12  months 
beginning  February  1. 1990. 

A.  Growth  Rate 

To  estimate  the  expected  annual 
dividend  growth  rate,  the  Commission 
proposes  to  rely  primarily  on  a 
fundamental  analysis  approach  and  a 
two-stage  growth  model,  as  it  did  in  the 
most  recent  annual  proceeding."  In  the 
fundamental  analysis  approach,  the  two 
underlying  components  of  expected 
annual  dividend  growth,  growth  from 


retention  of  earnings  and  growth  from 
sales  of  new  common  stodc,  are 
evaluated.  Growth  from  retention  of 
earnings,  or  internal  growth,  is  a 
function  of  expected  return  on  common 
equity  (r)  and  the  expected  retention 
ratio  (b).  Growth  from  sales  of  new 
common  stock,  or  external  growth,  is  a 
function  of  the  amount  of  stock  expected 
to  be  sold  (s)  and  the  expected  price  of 
those  sales  relative  to  book  value  (v). 
The  formula  for  estimating  the  growth 
rate  based  on  this  fimdamental  analysis 
is  g=br-(-sv.  The  two-stage  growth 
analysis  involves  separate  evaluation  of 
near-term  and  long-term  growth 
expectations. 

The  Commission  also  proposes  to 
consider  other  data  and  methods  for 
estimating  the  expected  growth  rate,  but 
primarily  as  a  check  on  the 
reasonableness  of  its  growth  rate 
determination  based  on  the  fundamental 
and  two-stage  growth  analyses. 

B.  Flotation  Cost  Adjustment 

Flotation  costs  are  incurred  by 
utilities  when  they  sell  new  shares  of 
their  common  stock  and  include 
issuance  costs,  such  as  imderwriters' 
compensation  and  legal  and  printing 
fees.  Although  relatively  small,  flotation 
costs  are  not  accounted  for  elsewhere  in 
a  company's  cost  of  service  and  are 
therefore  included  in  the  calculation  of 
the  cost  of  common  equity. 

The  Commission  proposes  to  continue 
its  existing  policy  on  flotation  costs  by 
calculating  an  industry  average 
adjustment  to  the  required  rate  of  return 
to  compensate  utilities  for  issuance 
costs  only.*  The  Commission  proposes 
to  estimate  the  adjustment  to  the 
required  rate  of  return  for  flotation  costs 
using  the  following  formula: 


k*  = 


fs 


(l-t-8) 


where: 

k*  =  flotation  cost  adjustment  to  required  rate 

of  return 
f=  industry  average  flotation  cost  as  a 

precentage  of  ofTering  price 
8  -  proportion  of  new  common  equity 

expected  to  be  issued  annually  to  tot.il 

common  equity 

This  formula  determines  an  increment 
to  the  cost  of  common  equity  which 
reflects  the  average  annualized  amount 


■  See  Order  No.  510. 53  FR  51752  (Dec.  23. 1988). 


'  The  Commission  adopted  this  flotation  cost 
policy  in  Order  No.  420  and  reafTirmed  it  in  Order 
Nos.  442.  461.  489.  and  Sia 
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of  flotetiflB  cofte  iamiwi  by  the  utility 
industry. 

IV.  Written  Camnent  Pntcedura 

The  CominiMioii  invites  afl  interested 
persons  to  SBbnit  written  data,  views, 
and  other  infomation  concerning  the 
proposals  in  this  Notice.  AH  ccsnments 
in  response  to  this  Notice  should  be 
submitted  to  the  Secretary,  Federal 
Eneijy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428  and  should  refer  to  the  Docket 
No.  RMS9-15-000.  An  original  and 
fourteen  copies  should  be  filed  with  the 
Commission  on  or  before  September  6. 
1989. 

Written  commeats  will  be  placed  in 
the  Commission's  public  files  and  wiU 
be  available  for  insf^tion  in  the 
Commission's  Public  Reference  Room. 
Room  1000, 825  North  Capitol  Street 
NE.,  Washington.  DC  darmg  regular 
business  hours. 

V.  Regulatoiy  Flexibility  Act 
Certification 

The  Regdalory  Flexibility  Act  *<> 
requires  tibe  Commisf  ion  to  describe  die 
impact  that  a  proposed  rule  woald  have 
on  small  entities  or  to  certify  that  the 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  ntrmber  of  small 
entities.  Nearly  all  of  tfie  jurisdictiona! 
utilities  which  would  be  affected  by  the 
proposed  rale  are  too  large  to  be 
considered  "small  entities"  withm  the 
meaning  of  the  Act.^  >  Accordingly,  the 
Commission  certifies  that  this  proposed 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

VI.  Environmeotil  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  a  Commission  action  that 
may  have  a  significant  effect  on  the 
human  enviroimient."  The  Commission 
has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.**  The  Commission  has 


■<>  s  u.s.a  eoi-SQ  [vmn. 

■  ■  The  Act  dtfine*  ■ -HMn  intit/- M  • 


buiiHHi.  a  mal  noMor-fcafit  •■tapriw  or  a  ambU 
governmental  jurisdiction.  5  U.&C  SHtH  (MBZ).  A 
"■mall  buaineta"  is  defined  by  referece  to  Section  3 
of  te  Snail  BoaiMea  Act.  a*  an  anteipeiae  wfaidi  ia 
"indepenia^y  owMd  anal  apanteri  aw)  wtricfa  ia 
not  donunant  in  iU  field  of  opentioii.''  IS  ILSC 
eJ2(a)  M9SZ1. 

■■  Order  No.  466,  RegulaUont  Impleiaaiilii^ 
National  BBviMMMnlBl  Mky  Act  iS  nt  47Mr 
(Dae.  17.  tSin  FBRC  SMB.  a  Ba«i.  I  aOTBB  (Dae  ta 
US7).  codified  at  16  CFR  Part  SHl. 

■*  Id.  condified  at  i  38a4a 


found  that  matters  affecting  rates  for  the 
purchase  or  sale  of  electricity  are  not 
major  federal  actions  that  have  a 
significant  environmental  impact.'*  The 
generic  rate  of  return  is  a  factor  to  be 
considered  in  the  determination  of 
electric  rates.  Thus,  no  environmental 
assessment  or  eavironmental  impact 
statement  is  necessary  for  the 
requirements  of  this  Notice  of  Proposed 
Rulemaking. 

VIL  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  '^  and 
the  Office  of  Management  and  Budget's 
(OMB)  regulations  '*  require  that  the 
0MB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  Tha  proposed  rule  in  this 
proceeding  does  not  impose  any 
information  collection  requirements. 
Therefore,  the  Commissioa  is  not 
submitting  this  rule  to  the  OMB  for 
review  or  approval. 

List  of  Subjects  to  18  CFR  Part  37 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

By  the  Cominiuioa. 
Lois  D.  Cashell, 

Secretory. 

[FR  Doc.  8&-17855  Filed  7-31-89;  8:45  am] 
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DEPARTMENT  OF  TME  TREASURY 
Internal  Revamw  Service 

26  CFR  Part  1 

[iNTL-Tfs-an 

RIN  1545-AL2S 

Allocation  Of  Income  Attributable  to 
Certain  Notional  Principal  Contracts 
Under  Section  963(a) 

agency:  Intern^  Reventie  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portior.  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  Income  Tax 
Regulations  under  section  863(a)  which 
prescribe  the  source  of  income 
attributable  to  oertain  notional  principal 
contracts  (notional  principal  contract 
income).  "Hie  text  of  the  temporary 
regulations  also  serve*  as  the  comment 


■«  Id.,  codified  at  1 3804(a)(15). 
■ »  M  U&C  Saai-SSIB  (M8t| 

■•S  CFR  132ai3  (1967). 


document  for  this  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  October  2, 1989.  The 
regulations  are  proposed  to  be  effective 
for  notional  principal  contract  income 
includable  in  income  on  or  after  [DATE 
WHICH  IS  THIRTY  DAYS  AFTER 
PUBLICATION  OF  A  FINAL 
REGULATION  IN  THE  FEDERAL 
REGISTER]. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to: 
Commisioner  of  Internal  Revenue, 
Attention:  CC:CORP:T:R  (lNTL-773-87), 
Room  4429.  Washington,  DC  20224. 

FOR  nmTHER  INFORMATION  CONTACT: 

Charies  T.  Plambeck  of  the  OfTice  of  the 
Associate  Chief  Counsel  (International) 
within  the  Office  of  the  Chief  Counsel 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224,  Attention:  CC:CORP:T:R 
(INTLr-773-87)  ((202)  566-6284,  not  loll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reductien  Act 

The  collection  of  Information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
Washington.  DC  20t03,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  TR:FP, 
Washington,  DC  20224. 

The  collection  of  information  in  this 
r^ulation  is  in  section  1.863-7T(c).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  provide  taxpayers 
an  oprtion  to  etect  to  apply  the  rules 
retroactively  to  opoi  taxable  3rears.  This 
information  will  be  used  to  determine 
which  taxpayus  have  elected 
retroactive  use  of  tke  regulation.  The 
likely  respondents  will  be  Inisinesses  or 
other  for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  aTaiiable  to  the 
Internal  Revenue  Service.  Individual 
respondents  may  require  greater  or  less 
time,  depending  on  their  particular 
circHfflstaaoes. 

The  estimated  annual  burden  per 
respondent  varies  from  five  nmurtes  to 
two  hours,  depending  on  individual 
circumstances,  with  an  estimated 
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average  of  one  hour  and  twenty-five 
minutes.  The  estimated  number  of 
respondents  is  54.824.  The  estimated 
annual  frequency  of  responses  is  once. 
The  estimated  total  annual  reporting 
burden  is  77,606  hours. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 
this  issue  of  the  Federal  Register  add 
new  §  1.863-7T  to  Part  1  of  Title  26  of 
the  Code  of  Federal  Regulations.  Final 
regulations  are  by  this  document 
proposed  on  the  basis  of  these 
temporary  regulations.  For  the  text  of 
the  temporary  regulations,  see  T.D.  8258. 
The  preamble  to  the  temporary 
regulations  explains  this  addition  to  the 
Income  Tax  Regulations. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  also  has  been 
determined  that  section  553  (b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
Chapter  5)  and  the  Regulatory  Flexibility 


Act  (5  U.S.C.  Chapter  6)  does  not  apply 
to  these  regulations,  and,  therefore,  a 
final  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the  notice 
of  proposed  rulemaking  for  the 
regulations  was  submitted  to  the 
Administrator  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Draftmg  Information 

The  principal  authors  of  these 
proposed  regulations  are  Charles  T. 
Plambeck  of  the  Office  of  the  Associate 
Chief  Counsel  (International)  within  the 
Office  of  the  Chief  Counsel,  Internal 
Revenue  Service,  and  F.  Scott  Farmer, 
formerly  of  that  office.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  the 
Treasury  Department  participated  in 
developing  the  regulations  on  matters  of 
both  substance  and  style. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  the  adoption  of  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 


submitted  (preferably  eight  copies)  to 
the  Commissioner  of  Internal  Revenue. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

List  of  Subjects  in  26  CFR  1J61— 1.997-1 

Income  taxes.  Aliens,  Exports,  DISC, 
Foreign  Investments  in  U.S.,  Foreign  Tax 
Credit  FSC,  Sources  of  Income,  United 
States  Investments  Abroad. 

Proposal  of  Regulations 

The  temporary  regulations,  [T.D.  8258] 
published  in  the  Rules  and  Regulations 
portion  of  this  issue  of  the  Federal 
Register  are  hereby  also  proposed  as 
final  regulations  under  section  863(a)  of 
the  Internal  Revenue  Code  of  1986. 
Lawrence  B.  Gibbs, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  89-17827  Filed  7-31-89;  8:45  am] 
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This  section  of  The  FEDERAL  REGISTER 
contains  doeuirwrts  other  than  raies  or 
propoeed  ni(w  itet  ve  apfAcable  to  the 
pubiic.  Nolio«  of 
Investigatiom, 

deosions  and  rulings,  delegations  of 
aMthoHty,  tUng  of  petitions  and 
applications  and  agency  statements  of 
orgawialOB  and  lunctioiw  are  examples 
of  dMumants  appearing  in  this 


DEPARTMENT  OF  AGRICULTURE 
AninMl  and  Plant  Haalth  Impaction 


[Docket  Ha  N-134] 

National  BoH  Waavl  Coo^arailva 
Control  Program  Environniontal 
Impact  Statement 

AQENCr:  AninMl  and  Ptent  Health 
Inspection  Service,  USOA. 
action:  Notice. 

summary:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  draft 
environmental  impact  statement  for  the 
National  Boll  Weevil  Cooperative 
Control  Program.  This  document  also 
requests  comments  and  gives  notice  that 
public  meetings  will  be  held  to  promote 
Federal,  State,  and  local  agency,  as  well 
as  the  public,  involvement  in  the 
development  of  the  Hnai  environmental 
impact  statement.  The  impacts  on  the 
environment  of  the  eradication  of  boll 
weevil  will  be  evaluated  in  the 
environmental  impact  statement.  A  copy 
of  the  draft  environmental  impact 
statement  was  sent  to  the 
Environmental  Protection  Agency  on 
July  21, 1989,  pursuant  to  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(c)), 
by  the  Animal  and  Plant  Health 
Inspection  Service. 
DATES:  We  will  consider  written 
comments  if  they  are  received  on  or 
before  October  2, 1989.  Public  meetings 
will  be  held  in  Phoenix.  Arizona,  on 
August  14, 1989;  in  Lubbock.  Texas,  on 
August  16, 1989:  and  in  Montgomery, 
Alabama,  on  August  18, 1989. 
ADDRESSES:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Michael 
T.  Werner,  Deputy  Director, 
Environmental  Documentation,  BBEP, 
APHIS,  USDA.  Room  82ft  Federal 
Building,  6505  Belcrest  Road, 


Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  89-134. 
Conuaents  we  reoeive  may  be  inspected 
at  USDA,  14th  ani  Independence 
Avenue,  SW..  Roam  1141,  South 
Building,  Washington.  DC,  between  8 
a.m.  and  4:30  p.m.,  Monday  throng 
Friday,  except  holidays. 

The  pahHc  meetings  will  be  held  at 
the  foUowing  kxaiians:  (1)  Cooperative 
AgricultmBl  Exteoaioa  Service,  4341 
East  Broadvray,  Phoenix,  Ari2oaa  85040 
on  August  14. 1989:  (2)  Qty  of  Ubbock 
Civic  Center,  1501 6th  Street  Lubbock, 
Texas  79401  on  Aogiat  16, 19S9:  (3) 
Richard  Beard  Building  1445 
Congressman  W.  L  EHckerson  Drive, 
Montgomery,  Alabama  36193  on  August 
18, 1989. 

Copies  of  the  draft  environmental 
impact  statement  (DEIS)  are  available 
for  review  at  the  Ulowing  locadonr. 
Sootheastem  Boll  Weevil  Eradication 
Program.  USDA-AmiS-«>Q,  2119  East 
South  Boulevard,  Medical  Plaza 
Building,  Suite  204,  Montgomery, 
Alabama  36118,  (205)  28ft-0237;  USDA- 
APHIS-PPQ,  611  East  6th  Street,  Room 
202,  Austin,  Texas  78701,  (512)  482-5241; 
Southwest  Boll  Weevil  Eradication 
Program,  USDA-APHIS-PPQ,  4320  East 
Broadway,  Phoenix,  Arizona  85040,  (802) 
261-3670;  and  the  APHIS  Reading  Room, 
USDA,  Room  1141  South  Building,  14th  & 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

Interested  persons  may  obtain  a  copy 
of  the  DEIS  by  writing  to  Michael  T. 
Werner,  Deputy  Director,  Environmental 
Documentation.  BBEP,  APHIS,  USDA, 
Room  828,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Werner,  Deputy  Director, 
Environmental  Documentation. 
Biotechnology,  Biologies,  and 
Environmental  Protection,  APHIS, 
USDA,  Room  828,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-8565. 

SUPPtEMENTARY  INFORMATION:  This 
document  requests  comments  and  gives 
notice  of  meetings  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
to  allow  public  involvement  in  the 
development  of  the  final  environmental 
impact  statement  (FEIS)  for  the  National 
Boll  Weevil  Cooperative  Control 
Program.  Accordingly,  comments  at  the 
meetings  and  written  comments  by  mail 
are  invited  from  the  public,  from 
Federal,  State  and  local  agencies  that 


have  an  interest  in  APHIS  or  related 
programs,  and  from  Federal  and  State 
agenoes  that  have  either  jgrisdiction  by 
law  or  special  expertise  regarding  any 
national  pro-am  isstie  or  environmental 
impact  that  should  be  discussed  in  the 
draft  environmental  impact  statement 
(DEIS), 


Public  Meeting  Prooadtues 

Public  meetings  are  a  continuing  part 
of  the  environmental  Impact  statement 
process.  An  APHIS  representative  will 
preside  at  the  meetings,  where 
comments  will  be  heard  cononning  any 
issue  that  would  be  relevant  for  the  final 
EIS.  Interested  persons  may  appear  and 
be  heard  in  person,  by  attorney,  or  other 
representative.  Each  meeting  will  begin 
at  9:00  a.m.  and  end  at  4:00  p.m.  local 
time;  however,  a  meeting  may  end 
earlier  if  all  registered  persons  have 
been  heard.  Persons  who  wish  to  speak 
should  register  at  the  desk  located  at  the 
meeting  entrance.  Pre-meeting 
registration  will  be  conducted  at  each 
meeting  location  from  8:00  a.m.  to  9:00 
a.m.  on  the  meeting  date.  Registered 
persons  will  be  heard  in  the  order  of 
registration;  unregistered  persons  who 
wish  to  speak  will  be  afforded  the 
opportunity  after  the  registered  persons 
have  been  heard.  Since  the  time  for  each 
speaker  may  be  limited,  speakers  are 
encouraged  to  submit  written  comments 
and  to  summarize  these  comments  at  the 
public  meetings. 

Background 

The  boll  weevil  was  introduced  to  the 
United  States  in  1892  near  Brownsville, 
Texas.  From  that  point  of  introduction 
the  weevil  spread  quickly,  and  by  1922  it 
had  completely  infested  a  15-State 
region  known  since  as  the  Boll  Weevil 
Belt.  This  area  involves  nearly  11  million 
acres  of  cotton. 

As  the  boll  weevil  spread  eastward 
and  westward  from  its  point  of  origin,  it 
caused  more  damage  than  any  other 
cotton  pest.  It  is  currently  the  most 
important  agricultural  pest  in  the  United 
States,  responsible  far  more  than  $300 
million  in  annual  losses  and  control 
costs  for  cotton.  The  damage  caused  by 
the  boll  weevil  and  other  pests  has  been 
estimated  to  be  7  to  30  percent  of  the 
U.S.  cotton  crop. 

In  infested  areas,  economic  losses  are 
traditionally  prevented  only  by 
intensive  use  of  chemicals  by  cotton 
growers.  Frequently,  these  chemicals 
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must  be  applied  repeatedly  during  the 
growing  season  to  control  weevils  and 
any  resulting  secondary  pests.  Within 
the  proposed  program  area,  the  boll 
weevil  may  be  the  indirect  cause  of 
much  of  the  damage  caused  by  the 
bollworm,  the  tobacco  budworm,  and 
spider  mites,  because  insecticides  used 
to  control  the  boll  weevil  destroy  many 
of  the  natural  enemies  of  these  species. 
This,  in  turn,  often  results  in  higher  crop 
losses  and  even  more  intensive  use  of 
insecticides  to  protect  the  crop  from 
these  pests.  This  boll  weevil  cycle 
results  in  very  few  options  for  growers 
using  pest  management  control 
strategies  against  other  pests. 

APHIS  initiated  a  Boll  Weevil 
Eradication  Trial  in  North  Carolina  and 
Virginia  during  1978  through  1982.  That 
trial  demonstrated  that  the  boll  weevil 
can  be  eradicated,  and  further,  that  the 
eradication  of  the  boll  weevil  can  also 
increase  the  value  of  land  not  previously 
planted  for  cotton  production.  Using 
county  acreage  figures,  a  regression 
model,  and  adjusting  for  other  factors, 
cotton  acreage  increased  from  50  to  60 
percent  due  to  the  Boll  Weevil 
Eradication  Trial. 

The  success  of  this  trial  program  on 
nearly  40,000  acres  resulted  in  program 
expansion  to  other  cotton  producing 
areas.  A  significant  benefit  of  the 
program  is  the  decline  in  cotton 
insecticide  application  for  the 
eradication  zone  following  the  program. 
The  decline  in  pesticide  usage  was 
estimated  to  be  55  percent.  In  the  buffer 
zone,  private  insect  control  expenditures 
also  declined  by  about  14  percent. 

APHIS  has  cooperated  in  three  major 
boll  weevil  control  programs:  Southeast. 
Texas  High  Plains,  and  Southwest.  In 
the  majority  of  these  programs,  APHIS 
has  provided  technical  advice,  and  has 
participated  only  in  the  collection  and 
distribution  of  survey  and  monitoring 
information.  In  the  Southeast  program, 
however,  APHIS  has  been  responsible 
for  managing  and  supervising  the  entire 
program  in  four  States:  Alabama, 
Florida,  Georgia,  and  South  Carolina. 
Because  of  the  success  of  the  trial 
program  and  of  the  three  cooperative 
programs,  and  the  desire  to  instill 
greater  uniformity  in  national  efforts  to 
control  the  boll  weevil,  APHIS  has 
examined  ways  to  implement  a 
coordinated  national  program  that 
coverts  the  entire  Boll  Weevil  Belt  The 
scope  of  this  program,  and  the  multi- 
year  nature  of  the  endeavor,  result  in  the 
need  to  prepare  a  comprehensive  EIS  for 
this  program. 

Alternatives 

The  following  program  alternatives 
were  identified  for  the  National  Boll 


Weevil  Control  Program  and  discussed 
in  the  DEIS:  (1)  No  action.  (2)  beltwide 
eradication  of  the  boll  weevil  (preferred 
alternative),  and  (3)  beltwide 
suppression  of  the  boH  weevil. 

Control  method  alternatives  identified 
and  discussed  in  the  DEIS  include:  (1) 
Cultural  control,  (2)  mechanical  control, 
(3)  sterile  insect  technique,  (4)  chemical 
control,  and  (5)  biological  control. 

Major  Issues 

Following  are  some  of  the  major 
issues  discussed  in  the  DEIS: 

(1)  Impacts  of  the  alternatives  on  the 
biological  environment,  including  target 
and  nontarget  species: 

(2)  Impacts  of  the  alternatives  on  the 
physical  environment,  including  soil, 
water  quality,  and  air  quality:  and 

(3)  Impacts  of  the  alternatives  on 
other  aspects  of  the  human  environment, 
such  as  wilderness  areas,  domestic 
animals,  recreation,  public  health  and 
safety,  the  cultural  environment,  public 
attitudes,  energy,  and  the  economy. 

Preparation  of  Fmal  EIS 

APHIS  will  consider  all  comments  in 
the  development  of  the  final  EIS  for  the 
National  Boll  Weevil  Cooperative 
Control  Program.  Following  the  60-day 
comment  period,  a  final  EIS  will  be 
prepared.  A  "Notice  of  Availability"  of 
the  final  EIS  will  be  published  in  a 
subsequent  Federal  Register  notice. 

Done  in  Washington,  DC,  this  27th  day  of 
July  1989. 
Larry  B.  Slagle. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc.  89-17932  Filed  7-31-89;  8:45  am] 

MLUNO  CODE  3410-34-M 


[Docket  No.  89-129] 

Advisory  Committee  on  Foreign 
Animal  and  Poultry  Diseases;  Meeting 

AOENCr.  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  meeting  of  the 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  Secretary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases. 

Place,  Dates,  and  Time  of  Meeting: 
The  meeting  will  be  held  in  the  Ballroom 
of  the  Colony  Inn  Hotel,  1157  Chapel 
Street,  New  Haven,  Connecticut,  on 
August  16-17, 1989,  from  8  a.m.  to  5  p.m. 
each  day. 

FOR  FURTHER  INFORMATION  CONTACT 

Dr.  David  E.  Herrick,  Chief  Staff 


Veterinarian,  Import-Export  Animals 
Staff,  Veterinary  Services,  APHIS, 
USDA.  Room  765,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
(301)  436-8590. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Secretary's  Advisory 
Conmiittee  on  Foreign  Animal  and 
Poultry  Diseases  (Committee)  is  to 
advise  the  Secretary  of  Agriculture  of 
means  to  suppress,  control,  or  eradicate 
an  outbreak  of  foot-and-mouth  disease, 
or  other  destructive  foreign  animal  or 
poultry  disease,  in  the  event  these 
diseases  should  enter  the  United  States. 
The  Committee  also  advises  the 
Secretary  of  Agriculture  of  means  to 
prevent  these  diseases. 

The  meeting  will  be  open  to  the 
public.  Written  statements  concerning 
meeting  topics  may  be  filed  with  the 
Committee  before  or  after  the  meeting 
by  sending  them  to  the  above  address, 
or  may  be  filed  at  the  meeting.  The 
committee  is  also  offering  interested 
persons  an  opportunity  to  make  oral 
presentations  at  the  meeting  on  two 
topics,  importation  of  llamas  and 
alpacas  and  importation  of  ostriches 
and  other  flightless  birds. 

A  session  concerning  the  regulation  of 
llama  and  alpaca  importations  and 
disease  problems  associated  with 
imported  llamas  and  alpacas  will  be    . 
held  between  1;00  p.m.  and  3:00  p.m.  on 
August  16.  A  session  concerning  the 
regulation  of  ostrich  importations  and 
disease  problems  associated  with 
imported  ostriches,  particularly 
heartwater  and  East  Coast  Fever  spread 
by  African  Bont  ticks,  will  be  held 
between  9:00  a.m.  and  12:00  noon  on 
•  August  17. 

A  representative  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
will  preside  at  these  sessions,  and 
APHIS  representatives  will  provide 
background  and  technical  information 
on  each  topic.  We  request  that  all 
persons  attending  either  of  these 
sessions  register  with  the  presiding 
officer  immediately  prior  to  the  start  of 
the  session.  Each  session  will  be 
conducted  in  the  form  of  an  informal 
workshop  to  discuss  problems  and 
suggestions  pertaining  to  the  topic  of  the 
session.  We  ask  that  anyone  who  reads 
a  statement  provide  two  copies  to  the 
presiding  officer  at  the  session.  If  the 
number  of  participants  at  a  session 
warrants  it,  the  presiding  officer  may 
limit  the  time  for  each  speaker  so  that 
everyone  wishing  to  speak  has  the 
opportunity. 
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DoM  ia  WMMoftoB.  DC  tiita  aMi  day  of 
]uly  19B9L 

UnyaSIa^ 

Actii}/  Admnautralor.  Aaimal  aad  nmt 
Health  Inspection  Service. 
[FR  Doc.  as»-18007  Filed  7-31-69: 8:45  amj 
MJJNQ  CODE  *41«-34-M 


rWMfSi  %MWK% 


(NE)  Md  THm  (Ml  A«MieiM 

Aomcvt  Federal  Grain  bispeuUiui 
Service  (Seivtee). 
;NoHce. 


I  Iflis  ■eticB  anDowBoes  tbe 
designation  renewal  of  Fnaaal  Grate 
Inspection  Departoieot  Ina  (Fremont) 
and  Titos  Grain  Inspection,  bic  (Titus) 
as  oliKsiai  ageixJes  responsible  for 
providiiig  ofRciri  services  nnder  tiie  US. 
Graki  Standards  Act,  as  Amended  (Act). 
tfftcmt,  tMTB:  September  1. 196B. 
ADOMlUl.  James  R.  Conrad,  Chief. 
Review  Branch.  Compliance  Division. 
FGIS.  USDA,  Room  11M7  Soath  Building. 
P.O.  Box  9MS«.  Waslnngton.  DC  20090- 
6454.  I 
FM  RfNTNBR  MFOMMKTION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8S2S. 

SUFnJMMTMIV  MraMMTKNC  Tins 
action  has  been  reviewed  mid 
detenaiBBd  not  io  be  a  rule  or  regalatioD 
as  defined  in  Executive  Order  122B1  and 
Departaeiitai  Ragulattoa  1512-1; 
thereiore,  tlM  Executive  Order  aad 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  announced  that  Fremont's 
and  Titus'  designations  termioate  on 
August  31. 1988,  and  requested 
applications  for  official  agency 
designation  to  provide  official  services 
within  specified  geographic  areas  ia  the 
Marafa  1. 198B,  Fadaral  fiflgistar  (54  FR 
8578).  Applications  were  to  be 
postmarked  by  Maidi  31.  liWa  Fremont 
and  Titus  «were  the  only  qiplicants  Sat 
designation  in  their  area  and  each 
applied  for  designation  renewal  in  the 
entire  area  currently  aa«ign«»rf  to  that 
agency.  The  Sendee  announced  the 
applicant  names  in  the  May  1. 1968. 
Federal  Rai^ter  (54  FR  18550)  and 
requested  comm^its  on  the  applicants 
for  designation.  Comments  were  to  be 
poctmaiVed  by  June  IS.  1988.  No 
comments  were  received. 

The  Service  evriiMted  all  available 
information  tegiding  the  designaticp 
criteria  in  sectioR  7(Q(1)( A}  of  tiie /^ 
and  in  acoordanoe  with  sectton 
7(fKl9(B).  detanateed  «Mt  FraaMHt  rnd 
Titus  are  able  to  provide  oRhM 
services  in  the  geographic  areas  far 


whidi  the  Service  is  renevring  their 
designations.  Effective  September  1, 
198B,  and  terminating  August  31, 1992. 
Fremont  and  Titas  are  designated  to 
provide  official  inspection  functions  in 
their  spediwd  geographic  area,  as 
previously  deeoibed  in  the  March  1 
Federal  Repsler. 

fatterested  persons  may  obtain  ofHdal 
services  by  contecting  the  agendes  at 
the  following  telephone  numbers: 
Fremont  at  (402)  721-1270  and  Titus  at 
(317)  497-^202. 

Pub.  L.  94-582.  m  Stat  2887.  as  amended  (7 
U-S-C  netseq.) 

Date:  Idy  mists. 
Nell  E.  Porter. 

Acting  Director.  CuaplJaace  Division. 
[FR  Doc  W-177HFUed  7-31-88: 8:45  am] 


Request  for  Comments  on  Dasigiiation 
ApipUcants  in  the  Geographic  Area 
Currently  Asslipied  to  the  AmariUo 
(TX)  Agency  and  the  State  of 
Wisconsin 


AOBNCV:  Federal  Grain  Inspection 
Service  (Serving. 
action:  Notice. 

SUMMMIVt  This  notice  requests 
comments  Cram  Interested  parties  on  the 
applicants  for  official  agency 
designatian  in  tke  geopvphic  area 
currently  ascigoed  to  Amarillo  Grain 
Exchange,  Inc.  (Amarillo)  and  the 
Wisconsin  Department  of  Agriculture, 
Trade  and  Consumer  Protection 
(Wisconsin). 

date:  Comments  must  be  postraarlied 
on  or  before  September  15, 1989. 
AODRESSES:  Comments  must  be 
submitted  in  writing  to  Lewis  Lebaklcen. 
Jr.,  RM,  FGIS,  USDA,  Room  0628.  South 
Building.  P.O.  Box  96454.  Washington, 
DC  20090-6454. 

Telemail  users  may  respond  to 
[LLEBAJGCEN/FGIS/USDAi  telemaiL 

Telex  users  may  respond  as  follows: 

TO:  Lewis  Lebakken 

TLX:  7607351,  ANS fGlS  UC 

All  coBuaents  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
lndei)endeRoe  Aveiwe  SW.,  during 
regular  business  hours  (7  CFR  1.2^b)). 
FOR  RMTHER  INFOMNATION  CONTACTS 
Lewis  Lebakken,  Jr..  telephone  (202) 
47S-MZB. 

SUPPUMBfTARV  MPDMNAT10N:  This 
action  has  beea  reviewed  and 
detennined  notto  be  a  mle  or  regulation 
as  defined  in  Executive  Order  12291  and 
Dtpaifcaamal  t^gidatiBn  lSl^-^■ 
therefore,  the  Itieoalive  Order  tnd 


Departmental  Regulstion  do  not  apply  to 
this  action. 

The  Service  requested  applications  for 
official  agency  designation  to  provide 
official  services  within  specified 
geographic  areas  in  the  June  1, 1989, 
Federal  Register  (54  FR  23496). 
Applications  were  ts  be  postmarked  by 
July  3, 1989.  Amarillo  and  Wisconsin 
were  the  only  applicants  for  designation 
in  those  areas  and  each  applied  for  the 
entire  area  currendy  assigned  to  tfiat 
agency. 

This  notice  provides  interested 
persons  the  importunity  to  present  their 
comments  concemiag  the  8|>plicants  for 
designation.  Commanters  are 
encouraged  to  subm&t  reasons  for 
support  or  objection  to  this  designation 
action  and  include  pertinent  data  to 
support  their  views  and  comments.  All 
comments  must  be  submitted  to  the 
Resources  Management  Division,  at  the 
above  address. 

Comments  and  otfier  available 
information  will  be  considered  in 
making  a  final  decision.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Rej^ster,  and  the  applicants  will 
be  informed  of  the  deciskui  in  writing. 

(Pub.  L.  94-582, 90  Stat  2887.  aa  amended  (7 
V.S.C.7leiBe<f.]) 

Date:  |aly  20.  IflSa 
Neil  E.  Portar, 

Acting  Director.  ComftHamx  Division. 
[PR  Doc.  89-17797  FiJed  7-31-89:  8:45  am] 

BUXING  CODE  34W-EIMI 


Request  for  Designation  Applicants  To 
PravMe  Official  Services  in  Ine 
Geographic  Area  Currently  Assignecl 
to  the  FarweH  (TXy  Agency 

AQGNCV:  Federal  Gcain  Inspection 
Service  (Service). 
ACTION:  Notice. 


r:  Pursuant  to  the  provisions  of 
the  U.S.  Grain  Standiards  Act  as 
Amended  (Act),  official  agency 
designations  shall  terminate  not  later 
than  triennially  and  may  be  renewed 
according  to  the  criteria  and  procedures 
prescribed  in  tlK  Act  lliis  notice 
annoanoes  that  die  designation  of  an 
agency  will  ternunste,  in  ttccordance 
with  the  Act  and  requests  applkations 
from  parties  interested  in  being 
designated  as  the  offidal  agency  to 
provide  ofificial  services  in  the 
geographic  area  cutrendy  assigned  to 
die  specified  agencgr.  Ite  official  agency 
is  William  D.  Prince  dba  Farwell  Grain 
Inspection  Company  (Farwell). 
DATis:  Applications  must  be 
postnaHced  on  or  WCuis  Augnst  31, 
1989. 
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ADDRESSES:  Applications  must  be 
submitted  to  James  R.  Conrad.  Chief, 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
9454. 

All  applications  received  will  be  made 
available  for  public  inspection  at  this 
address  located  at  1400  Independence 
Avenue  SW.,  during  regular  business 
hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 

action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Section  7(^(1)  of  the  Act  specifies  that 
the  Administrator  of  the  Service  is 
authorized,  upon  application  by  any 
qualified  agency  or  person,  to  designate 
such  agency  or  person  to  provide  official 
services  after  a  determination  is  made 
that  the  applicant  is  better  able  than  any 
other  applicant  to  provide  official 
services  in  an  assigned  geographic  area. 

Farwell,  located  at  120  3rd  Street, 
Farwell,  TX,  was  designated  under  the 
Act  as  official  agency  on  February  1, 
1987,  to  provide  official  inspection 
functions. 

The  official  agency's  designation 
terminates  on  January  31, 1990.  Section 
7(g)(1)  of  the  Act  states  that 
designations  of  official  agencies  shall 
terminate  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in  the 
Act. 

The  geographic  area  presently 
assigned  to  Farwell,  in  the  States  of 
New  Mexico  and  Texas,  pursuant  to 
section  7(f)(2)  of  the  Act,  which  may  be 
assigned  to  the  applicant  selected  for 
designation  is  as  follows: 

In  New  Mexico:  Bernalillo,  Chaves, 
Curry.  DeBaca,  Eddy,  Guadalupe,  Lea, 
Quay,  Roosevelt,  San  Miguel,  Santa  Fe, 
Torrance,  and  Union  Counties. 

In  Texas:  Bailey,  Deaf  Smith  (west  of 
State  Route  214),  Lamb  (south  of  U.S. 
Route  70  and  west  of  FM  303),  and 
Parmer  Counties. 

Interested  parties,  including  Farwell, 
are  hereby  given  opportunity  to  apply 
for  official  agency  designation  to 
provide  the  official  services  in  the 
geographic  area,  as  specified  above, 
under  the  provisions  of  section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereimder. 
Designation  in  the  specified  geographic 
area  is  for  the  period  beginning 


February  1, 1990,  and  ending  January  31, 
1992.  Parties  wishing  to  apply  for 
designation  should  contact  the  Review 
Branch,  Compliance  Division,  at  the 
address  listed  above  for  forms  and 
information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated  to  provide  official  services  in 
a  geographic  area. 

(Pub.  L  94-582, 90  Stat.  2867.  as  amended  (7 
V.S.C.  71  etseq.]] 

Date:  (uly  20, 1989. 
Neil  E.  Porter, 

Acting  Director,  Compiiance  Division. 
(FR  Doc.  89-17798  Filed  7-31-89;  8:45  amj 
BHJJNO  CODE  3410-EN-M 


No  Official  Agency  To  Be  Designated 
In  Phoenix,  AZ,  Geographic  Area  (AZ) 

AQENCV:  Federal  Grain  Inspection 
Service  (Service). 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
there  will  be  no  official  agency 
designated  to  provide  official  inspection 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act),  in  the  Phoenix, 
Arizona,  geographic  area. 
EFFECTIVE  DATE:  September  1, 1989. 
ADDRESSES:  James  R.  Conrad,  Chief, 
Review  Branch,  Compliance  Division. 
FGIS,  USDA,  Room  1647  South  Building, 
P.O.  Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

Agricultural  Seed  Laboratories,  Inc. 
(Agri  Seed]  requested  cancellation  of  its 
designation.  The  Service  granted  this 
request  effective  April  15, 1989,  and 
requested  comments  from  interested 
parties  on  the  need  for  locally-provided 
service  in  the  geographic  area  formerly 
assigned  to  Agri  Seed,  in  the  April  14, 
1989.  Federal  Register  (54  FR  14980). 
Comments  were  to  be  postmarked  by 
May  30, 1989;  none  were  received. 

As  a  result  based  upon  available 
information  including  information 
concerning  the  need  for  service  in  the 
geographic  area,  the  Service  has 
detennined  in  accordance  with  the 
provisions  of  the  Act  that  official 
services  provided  by  an  official  agency 


or  a  regular  basis  are  not  needed. 
Accordingly,  the  Service  has  determined 
that  no  official  agency  will  l>e 
designated  within  La  Paz.  Maricopa. 
Pinal,  and  Yuma  Counties,  Arizona.  Any 
requests  for  official  inspection  service 
from  persons  or  firms  located  within  this 
area  should  be  directed  to  the  FGIS 
Plainview  Field  Office  at  (806)  293-4482. 
which  will  arrange  for  service. 

(Pub.  L  94-582. 90  Stat.  2867.  aa  amended  (7 
U.S.C.  71  et  seg.]] 

Date:  )uly  25, 1989. 

Neil  E.  Farter. 

Acting  Director  Compliance  Division. 

[FR  Doc  89-17799  Filed  7-31-88;  8:45  am] 

BHJJNQ  CODE  S410-BMI 

No  Official  Agency  To  Be  Pesignsted 
In  the  State  of  Florida  (FL) 

AOENCY:  Federal  Grain  Inspection 
Service  (Service). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
there  will  be  no  official  ai^ency 
designated  to  provide  official  inspection 
services  under  the  U.S.  Grain  Standards 
Act,  as  Amended  (Act),  m  the  State  of 
Florida.  The  Service  will  continue  to 
provide  such  services. 

EFFECTIVE  DATE:  September  1. 1989. 

ADDRESSES:  James  R.  Conrad.  Chief. 
Review  Branch.  Compliance  Division, 
FGIS,  USDA,  Room  1647  South  Building. 
P.O.  Box  96454.  Washington,  DC  20090- 
6454. 

FOR  FURTHER  mFORMATION  CONTACT 

James  R.  Conrad,  telephone  (202)  447- 
8525. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply  to 
this  action. 

The  Service  has  been  providing  all 
official  inspection  services  within  the 
State  of  Florida.  In  the  May  19. 1989. 
Federal  Register  (54  FR  21645],  the 
Service  requested  applications  for 
designation  as  an  official  agency  for  the 
conduct  of  all  or  specified  functions 
involved  in  official  grain  inspection  in 
the  State  of  Florida.  Applications  were 
to  be  postmarked  by  June  19, 1989;  none 
were  received. 

As  a  result  the  Service  has 
determined  in  accordance  with  the 
provisions  of  the  Act  that  no  official 
agency  will  be  designated  within  the 
State  of  Florida.  The  Service  has 
determined  that  there  is  a  need  for  such 
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official  aervicet  wntbia  the  State  of 
Florida,  ki  additkn,  no  official  agency 
within  a  reasonable  imndndty  can 
provide  tuch  eervicee  ca  an  interan 
baeiB.  Am  a  resuk,  any  requests  for 
official  inspection  service  from  peisoBs 
or  firms  localed  urithia  this  area  shodd 
contiDoe  to  be  directed  to  tbe  FGiS 
Mobile  Field  Office  at  (205}  660-2114. 

(Pub.  L  94-582. 90  Stat.  2887.  as  amended  (7 
V.&Cneiseq.]) 

Date:  July  25. 1989. 
Neil  E.  Portw, 

Acting  Director,  Compliance  Diviakm. 
(FR  Doc.  i»-17880  Filed  7-Sl-W;  MS  waai 


ForMt  SmvIcv 

Sdwiline  Advisory  Bowd,  Mount  SL 
IMwM  NatkMMl  Volcanic  Moumimont, 
Qiff ord  PkMhot  Molionil  Foivot,  Olortc 
County,  Vancouvor,  WA;  Mating 

The  Mount  St.  Helens  Scientific 
Advisory  Board  will  meet  at  &30  a.m., 
September  7, 1989,  at  the  Mount  St. 
Helens  National  Volcanic  Monument 
Visitor  Center,  3029  Spirit  Lake 
Highway,  Castle  Rock,  Washington 
98611,  to  receive  information  on  and 
discuss  the  following: 

1.  Coldwater  Lake — ^Johnston  Ridge 
update. 

2.  Casde  Lake  containment  pimos. 
3. 1960  Researck  initiative  update. 

4.  Anonal  report  on  the  protection  of 
theNVM. 

5.  Open  discussion  of  topics  of 
interest  to  the  Advisory  Board  and 
public  coBunents. 

The  meeting  will  be  open  to  the 
public.  Persons  who  wish  to  make  a 
statement  to  die  Board  should  notify  Dr. 
Jack  K.  Winfum.  Chairpenon,  c/o 
GHIord  PSndtot  National  Forest,  0628  E. 
Foorth  nain  Blvd.,  Vancoaver. 
Washington  90608, 8)8-668-7570. 
Written  statements  may  be  filed  with 
the  Board  before  or  after  the  meeting. 

Date:  luly  20. 1989. 
Ucfaatd  A.  Fsoaro. 
Acting  RegioaalFonBtar. 
(FR  Do&  »-17li7  Filed  T-n-aO:  ft45  anj 


pjn.,  on  Monday.  August  21, 1989,  in 
ConfereiKe  Room  saiT  of  Hoggs  Federal 
Building.  644  King  Street,  Wilmington. 
Delaware.  Hie  parpose  of  the  meeting  is 
to  release  two  reports,  one  regarding 
legal  assistance  available  to  minority 
prisoners,  and  the  second  regarding 
nutrition  services  for  the  minority 
elderly,  census  data  on  the  Hispanic 
elderly,  and  the  State's  Grant-in-Aid 
program,  and  also  to  plan  activities  for 
Fiscal  Year  1990. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Cbainnan  Henry  A  Heiman 
(302/65&-1800)  or  John  L  Binkley, 
Director  of  the  Eastern  Regional 
Division  at  (202/623-5264;  TDD  202/376- 
8117).  Hearing  impaired  persons  who 
will  attend  the  nseting  and  require  the 
services  of  a  siga  language  interpreter 
should  contact  the  Eastern  Regional 
Division  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washiagton.  DC.  July  24. 1989. 
Melvia  L  JenluBB, 
Acting  Staff  Director. 
[FR  Doc.  aft-17901  Filed  7-31-89:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[0-401-401] 

Certain  Cartion  Steel  Products  From 
Sweden,  Final  nesults  of 
Countervailing  Duty  Administrative 


COMMISSION  ON  aVIL  RIOHTS 

Delaware  Advisory  Coointtttee; 
Agenda  and  NoUce  of  Public  Meeting 

Notice  is  hereby  givoi.  pursuant  to  the 
provisioiis  of  the  Rides  and  Regnlations 
of  the  U.S.  Couussioa  on  Civil  Rights, 
that  a  meeting  of  the  Oeiavrare  Advisory 
Committee  to  the  Conmissifn  will 
convene  at  1:30  p  jb.  and  adjourn  at  4^00 


agency:  International  Trade 
Administratioa/lraport  Administration. 
Department  of  Coouaeroe. 
action:  Notice  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  On  September  15. 1988,  the 
Department  of  Comiaerce  published  the 
preiimiaary  resalts  of  its  administrative 
review  of  the  cauntervailing  duty  order 
on  certain  carben  steel  products  from 
Sweden.  We  have  now  completed  that 
review  and  determine  the  net  subsidy 
for  the  penod  Nlarch  2a  1985  dirough 
December  31, 1185  to  be  4.58  perecent  ad 
valorem. 

EFFECTIVE  OATk  August  1. 1989. 
FOR  FURTHER  RIPORMATION  CONTACT: 
Stephanie  l4oore  or  Paul  McGarr,  Office 
of  Countervailing  Compliance. 
Intematioiial  Ttade  Administration,  U.S. 


£)epartment  of  Commerce,  Washington. 
DC  20230,  telephone:  {202J  377-2786. 

SUPPl£MENTARY  UiFORMATION: 

Background  | 

On  September  15, 1988,  die 
Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (53  FR  35863]  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  certain 
carbon  steel  products  from  Sweden  (50 
FR  41547;  October  11, 1985).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  tte  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review      I 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  On  January  1. 1989,  the 
United  States  fully  oonverted  to  the 
Harmonized  Tariff  Schedule  (HTS),  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Ail 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covCTed  by  the  review  are 
shipments  from  Sweden  of  cold-rolled 
carbon  steel  fiat^oUed  products, 
whether  or  not  corragated  or  crimped: 
whether  or  not  pickled;  not  cut  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape:  aot  coated  or  plated 
with  metal  and  not  clad;  over  12  inches 
in  width  and  of  any  thickness;  whether 
or  not  in  coils.  During  the  review  period, 
such  merdiandise  was  dassifiabke 
under  item  numbers  e07.832a  607.83Sa 
607.8355  and  607.8360  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  These  products  are  currently 
classifiable  under  HTS  item  numbers 
720ailJ)a  7209.12.00.  7209.13-00. 
7209.21.00,  720g.22iia  720H.23.0a 
7209.24.50,  7209.31^X1.  7209.32.0a 
720g.33i)a  7208.34  A).  7209.41.00. 
7209.43.0a  7209.44.(ia  7209.9000. 
7211.30.50.  7211.41.70  and  7211.49.50. 

The  review  covers  the  period  March 
20, 1985  throu^  December  31, 1985  and 
10  programs:  (1)  Regional  development 
incentives;  (2)  reconstruction  loans;  (3) 
structural  loans;  (4J  government  equity 
infusions;  (5)  government  equity 
guarantees;  (6)  government  acquisitions 
of  assets  for  ^AB;  (7)  research  and 
development  grants;  (8)  employment 
promotion  grants;  (9)  government  export 
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credits;  and  (10)  municipal  and  county 
subsidies. 

Sventsk  Stall  SB  ("SSAB")  was  the 
only  Swedish  exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  or  review. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  the  respondent,  SSAB,  we 
held  a  public  hearing  on  January  12, 
1989. 

Comment  1:  SSAB  contends  that  the 
Department  should  not  evaluate  SSAB's 
equityworthiness  based  on  the  past 
financial  results  of  the  investing 
companies.  SSAB  was  formed  through 
an  asset  acquisition,  not  a  merger,  and 
there  were  no  appropriate  financial 
statements  for  evaluating  SSAB's 
equityworthiness  at  the  time  of  its 
formation  in  1978.  Instead,  the 
Department  should  evaluate  the 
Government  of  Sweden's  equity  infusion 
on  the  basis  of  the  soundness  of  the 
investment.  The  fact  that  two  private 
companies.  Granges  and  Stora 
Kopparbergs  (Stora),  invested  in  SSAB 
indicates  that  SSAB  was  a  prudent 
investment  for  the  Government  of 
Sweden  as  well.  The  major  precondition 
for  the  government's  financing  of  SSAB 
was  that  an  extensive  restructuring 
should  be  carried  out  in  the  Swedish 
carbon  steel  industry  aimed  at 
improving  productivity  and  profitability. 

SSAB  further  contends  that  the 
Department's  focus  on  considerations 
that  would  motivate  a  hypothetical  U.S. 
investor  to  determine  whether  SSAB 
was  unequityworthy  is  incorrect.  The 
equityworthiness  of  SSAB  must  be 
approached  from  the  point  of  view  of  a 
Swedish  investor.  Unlike  a  U.S.  investor, 
a  Swedish  investor  would  have  placed 
more  emphasis  on  asset  values  than  on 
earnings  potential.  The  Department  also 
failed  to  take  into  consideration  that  the 
steel  industry  is  capital-intensive  and, 
as  such,  not  likely  to  yield  quick  profits. 

Department's  Position:  SSAB  was 
formed  in  1978  as  a  joint-venture 
between  Granges  AB  and  Stora  (both 
privately-owned),  Statsfore-tag/ 
Norbottens  Jamverk  AB  (NJA) 
(government-owned)  and  the 
Government  of  Sweden.  Under  the  terms 
of  the  formation  agreement.  Granges, 
Stora  and  NJA  each  transferred  to  SSAB 
steel  assets  valued  at  700  million 
Swedish  kroner  (MSEK)  in  exchange  for 
25  percent  shares  of  SSAB  stock.  The 
government  also  contributed  700  MSEK 
in  cash  in  exchange  for  a  25  percent 
share  of  SSAB  stock. 

We  have  consistently  held  that 
government  provision  of  equity  per  se 
does  not  confer  a  subsidy.  Government 


equity  infusions  are  countervailable 
only  when  they  occur  on  terms 
inconsistent  with  commercial 
considerations.  Where  there  is  no 
market-determined  price  for  the  shares, 
it  is  necessary  to  assess  the  prospects  of 
the  company  at  the  time  of  the 
investment.  Although  the  steel  industry 
is  capital-intensive,  any  private  investor 
motivated  by  commercial  considerations 
would  invest  in  a  company  if  the 
investment  is  expected  to  yield  a 
reasonable  rate  of  return  within  a 
reasonable  period  of  time. 

Because  Granges  and  Stora  invested 
in  SSAB  does  not  necessarily  make 
SSAB  a  reasonable  commercial 
investment.  During  the  1970s,  the 
overall  demand  for  steel  in  Sweden  was 
virtually  stagnant  while  at  the  same 
time  imports  increased  annually  at  an 
average  rate  of  five  percent.  As  a  result. 
Swedish  steel-producing  companies 
faced  excessive  inventory  build-up, 
reduced  sales  and  low  profitability  or 
losses.  In  an  effort  to  become 
competitive.  Granges  and  Stora  entered 
into  a  joint  venture  with  NJA  by 
combining  their  commercial-grade 
carbon  steel-producing  assets  while  the 
Government  of  Sweden  provided 
capital.  The  companies  invested  in 
SSAB  to  concentrate  operations, 
increase  efficiency  and  competitiveness 
and  remain  going  concerns.  They  were 
not  disinterested  investors  objectively 
evaluating  the  potential  return  on  their 
investment. 

In  analyzing  the  formation  of  SSAB 
and  the  government's  initial  investment, 
we  examined  the  report  of  an  official 
commission  that  studied  the  Swedish 
carbon  steel  industry,  entitled  'The 
Commercial  Steel  Industry  in  the 
Decade  of  the  1980's."  We  also  analyzed 
a  five-year  forecast  for  SSAB  for  the 
period  1978  through  1982  that  was 
based,  in  part,  on  the  commission's 
report.  The  forecast  projected  that  SSAB 
would  not  begin  making  a  profit  until 
1982. 

The  financial  data  and  the  economic 
condition  of  the  steel  industry  at  the 
time  of  the  equity  investment  indicated 
the  following:  (1)  That  SSAB  was 
projected  to  become  profitable  at  the 
end  of  its  fifth  year,  with  no  projections 
beyond  1982.  (2)  that  the  anticipated 
rate  of  return  on  equity,  based  on  the 
projected  profit,  would  be  too  low  to 
provide  a  reasonable  rate  of  return  on 
investment,  and  (3)  that  the  demand  for 
Swedish  steel  in  the  home  and  export 
market  remained  uncertain.  Based  on 
this  information,  we  determined  that  the 
Government  of  Sweden's  1978  equity 
investment  in  SSAB  was  not  made  in 
accordance  with  commercial 
considerations. 


Comments  2.-  SSAB  contends  that  the 
provision  of  a  promissory  note  to  SSAB 
by  the  Government  of  Sweden  for  the 
purchase  of  a  railroad  from  Granges  did 
not  benefit  SSAB.  Two  independent 
studies  prepared  in  1977  assessed  the 
value  of  the  assets  transferred  from 
Granges,  Stora  and  NJA,  to  be  relatively 
equal.  The  three  investing  companies 
negotiated  a  figure  of  700  MSEK  as  the 
value  for  the  assets  each  transferred, 
and  the  700  MSEK  of  assets  transferred 
from  Granges  to  SSAB  included  the 
raihtjad.  Tlie  transfer  of  Granges'  steel, 
mining  and  railroad  assets  would  have 
resulted  in  an  unsustainable  book  loss 
for  Granges.  Therefore,  the  Swedish 
government  decided  to  offset  this  book 
loss  by  making  the  railroad  transfer  a 
separate  transaction.  Granges  required 
480  MSEK  to  cover  the  difference 
between  the  book  value  and  the  transfer 
value  of  its  steel  assets  to  SSAB.  The 
note  was  never  carried  on  SSAB's 
financial  statement  because  payments 
were  made  directly  to  Granges  by  the 
government.  Accordingly,  it  was 
Granges,  not  SSAB,  that  benefited  fix>m 
the  transfer.  SSAB,  by  signing  over  the 
note  to  Granges,  was  simply  a  conduit 
between  the  government  and  Granges. 

Department's  Position:  We  disagree. 
The  SSAB  formation  agreement  states 
that  Granges  would  transfer  its  railroad 
to  SSAB  in  exchange  for  480  MSEK. 
Payment  of  the  480  MSEK  to  Granges 
consisted  of  SSAB's  assumption  of 
Granges  railroad  pension  liabilities,  and 
the  National  Debt  Office's  issuance  of  a 
12-year  promissory  note  for  343.3  MSEK 
bearing  interest  of  8.25  percent  per 
annum.  The  government  made  a  special 
authorization  of  funds  with  which  to  pay 
off  the  promissory  note  and,  because 
SSAB  signed  over  the  note  issued  on  its 
behalf  to  Granges,  the  government 
makes  payments  directly  to  Granges. 
Since  the  Government  of  Sweden  is 
paying  off  the  promissory  note  and 
SSAB  is  relieved  of  a  debt  obligation 
that  it  otherwise  would  have  assumed, 
we  determined  that  the  343.3  MSEK 
promissory  note  confers  a  benefit  on 
SSAB. 

Comment  3:  SSAB  contends  that  the 
government's  payment  of  530  MSEK  to 
NJA  did  not  confer  a  benefit  on  SSAB. 
NJA  incurred  a  book  loss  because  (1)  the 
book  value  of  its  steel  assets  transferred 
to  SSAB  exceeded  the  negotiated  price 
of  700  MSEK,  (2)  it  had  an  operating  loss 
for  1977,  and  (3)  it  abandoned  its  "steel 
works  80"  employment  project.  The 
write-off  of  steel  assets  on  NJA's 
balance  sheet  was  offset  by  the 
government's  payment  of  530  MSEK  to 
NJA.  If  the  government  had  not  made 
the  payment  to  NJA,  the  company  would 


SiTU 
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have  had  to  liquidate.  The  govemment 
pajTHieat  waa  needed  only  to  keep  N}A  a 
viable  corporation. 

DepaiimetU  '*  Position:  N]  A,  a 
government-owned  company, 
transfexred  steel  aaaets  to  SSAB.  In 
return.  N]A  received  stock  from  SSAB 
valued  at  700  MSEK  and  cash  of  530 
MSEK  from  the  government  Since  the 
transfer  of  NJA's  steel  assets  to  SSAB 
was  cooditioaed  on  NIA's  receiving  530 
MSEK  from  the  govermoent  (to  cover  the 
loss  in  book  value  of  the  assets 
transferred  to  SSAB),  we  consider  the 
530  MSEK  to  be  on  assumption  of  cost 
by  the  government  on  behalf  of  SSAB. 
Therefore,  we  determine  that  the  530 
MSEK  contributed  by  the  govemment  to 
effect  this  transfer  confers  a 
counlervailable  benefit  on  SSAB. 

Comment  4:  SSAB  cmtends  that  the 
Department  inconectly  Sound  SSAB  to 
be  unequityworUiy  in  1981  when 
additional  eqmty  was  provided  by  the 
investing  companies  and  the 
Government  of  Sweden.  Financial 
projections  at  the  time  of  SSAB's 
creation  forecast  that  SSAB  would  need 
additional  funds  in  1981  to  cover  losses. 
In  1981,  the  additional  capital  was 
required  partly  to  cover  the  projected 
losses  and  also  to  restore  SSAB's  debt/ 
equity  ratio,  which  had  been  affected  by 
SSAB's  acquisition  of  the  TIBNOR  group 
of  companies.  The  Department's 
conclusion  that  Stora  relinquished  its 
shares  in  SSAB  rather  than  investing 
additional  capital  in  1981  is  incorrect 
Stora  chose  to  forego  new  investment  in 
SSAB  because  of  other  fmancial 
commitments,  and  its  decision  to 
relinquish  its  shares  in  SSAB  at  this  time 
does  not  indicate  that  SSAB  was 
unequityworthy. 

Department's  Position:  We  disagree. 
At  the  time  of  the  government's  1961 
equity  infusion,  SSAB  was  not  operating 
profitably.  However,  SSAB's  successive 
losses  from  1978  through  1980  did  not 
reduce  the  company's  equity  base 
because  the  Goveimnent  of  Sweden 
allowed  SSAB  to  cover  these  losses  and 
maintain  its  equity  by  converting  f  jnds 
from  its  reconstruction  loans  in  an 
amount  equal  to  each  year's  losses  to 
the  equity  account.  SSAFs  actual  losses 
for  1978  throu^  1980  exceeded  the 
projected  losses.  As  a  result,  the 
govemment  approved  an  additional 
reconstniction  loan  to  cover  the  losses 
for  1981.  Because  SSAB's  return  on 
equity  continued  to  be  negative  and  the 
prospects  of  the  world  steel  industry 
remained  precarious,  we  determiae  that 
the  Govemment  of  Sweden's  1981  equity 
investaaeat  in  SSAB  was  not  made  in 
accordance  widi  coiamercial 
considorations. 


Comment  &  SSAB  claims  that  the 
agreement  between  the  Govemmait  of 
Sweden  and  Granges  to  purchase 
Granges  shares  in  1991  has  not  been 
correctly  characterized  or  countervailed 
by  the  Department  As  part  of  the  1981 
transactions  to  provide  SSAB  with 
needed  capital,  the  government  agreed 
to  redeem  Granges'  shares  in  SSAB  in 
1991  for  die  sum  of  875  MSEK,  provided 
that  SSAB  had  aot  declared  bankruptcy 
or  gone  into  liquidation.  The  875  MSEK 
figure  represented  a  new  investment  of 
375  MSEK,  with  interest  compounded  at 
approximately  10  percent  per  annum  for 
nine  years.  However,  the  long-term  rate 
of  interest  on  Swedish  govemment 
obligations  in  1(81  was  13.5  percent 
Therefore,  the  government's  conditional 
promise  to  pay  Granges  875  MSEK  in 
1991  was  worth  con«derably  less  than 
375  MSEK  in  1961. 

Department's  Position:  We  did  not 
compare  Granges'  guaranteed  rate  of 
return  to  a  long>term  interest  rate  on 
Swedish  obligations  because  we  are 
treating  the  additional  375  MSEK 
investment  by  Granges  in  SSAB  as 
equity,  not  as  a  loan.  In  our  final 
determination  (50  FR  33375;  August  19, 
1985),  we  treated  the  funds  provided  by 
Granges  to  SSAB  as  a  loan.  We  have 
reconsidered  ttvs  approach  and  have 
concluded  that  the  transaction  is  not 
equivalent  to  a  loan  because  SSAB  is 
not  obligated  to  repay  the  funds.  We 
treated  the  375  MSEK  as  an  equity 
infusion  that  the  government  provided 
indirectly  (through  Granges)  to  SSAB. 
Because  we  have  determined  that  SSAB 
was  unequityworthy  in  1981,  this  equity 
infusion  bestows  a  countervailable 
benefit  on  SSAB. 

Comment  6:  SSAB  requests  that  the 
Department  test  the  conditional 
reconstruction  loans  as  grants  to  make 
sure  that  they  have  not  been  excessively 
countervailed. 

Department's  Posit ioi    We  have 
determined  that  the  amount  of 
countervaihng  duties  calculated  for  the 
conditional  recnnstruction  loans  is 
significantly  lower  than  if  we  had 
treated  these  loans  as  grants. 

Comment  7: 6SAB  argues  that  the 
employment  promotion  grants  are  not 
countervailable.  In  the  final 
determination  of  Certain  Stainless  Steel 
Hollow  Products  from  Sweden  (52  FR 
5794:  February  28. 1987),  the  Department 
found  the  same  program  not 
countervailabk. 

Department's  Position:  In  Certain 
Stainless  Steel  Hollow  Products  from 
Sweden,  we  found  that  the  companies  in 
question  were  not  relieved  of  any 
obligations  thsy  otherwise  would  have 
incurred  absent  the  employment 


promotion  grants.  Is  this  case,  we  were 
not  provided  with  such  information  and 
cannot  aaoertain  wkat  SSAB's  costs  and 
obligations  would  have  been  absent 
grants  under  this  program.  Theref(B«.  as 
best  information  available,  we  conclude 
that  the  Govemment  of  Sweden  is 
assuming  costs  that  SSAB  otherwise 
would  have  had  to  pay  and  that  this 
program  confers  a  countervailable 
domestic  subsidy. 

Final  Results  of  Review 

After  considering  all  of  the  comments 
received,  we  determine  the  net  subsidy 
during  the  period  March  20, 1985  to 
December  31, 1985  to  be  4.58  percent  ad 
valorem. 

The  Department  will  instruct  the 
Customs  Service  to  assess 
countervailing  duties  of  4.58  percent  of 
the  f.o.b.  invoice  price  on  all  shipments 
of  this  merchandise  entered,  or 
withdrawn  from  wsreihouse.  for 
consumption  on  or  after  March  20, 1985, 
and  exported  on  or  before  December  31, 
1985. 

The  Department  will  instruct  the 
Customs  Service  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  4.58  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (IB  U.S.C.  1675(a)(1)) 
and  §  355.22  of  the  Commerce 
Regulations  published  in  the  Federal 
Register  on  December  27, 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR  355.22). 
Eric  L  Gaifiakfll. 
Assistant  Secretary  for  Import 
Administration. 

Date:  |uly  24. 1989. 
[FR  Doc.  »-17812  Filed  7-31-69;  8:45  am] 

BILUNG  CODE  SSKH>S-II 


Argonne  National  Laboratory;  Decision 
on  Application  for  Outy-Free  Entry  of 
SdontiMc  bvlniraBiit 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat  697;  IS  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  2641,  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avei|ue,  N.W.,  Washii^toa. 
DC. 
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Docket  Number  88-124.  Applicant' 
Argonne  National  Laboratory,  Aigonne. 
ILL  60439.  Instrument:  X-ray 
(Wavelength)  Spectrometer  and 
Accessories,  Model  FCS-40. 
Manufacturer  JEOL.  Ltd..  Japan. 
Intended  Use:  See  notice  at  53  FR  15103. 
April  27, 1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  ^e  foreign 
instmment,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  This  is  a  compatible 
accessory  for  an  instrument  previously 
imported  for  the  use  of  the  applicant. 
The  instrument  and  accessory  were 
made  by  the  same  manufacturer.  The 
accessory  is  pertinent  to  the  intended 
uses. 

We  know  of  no  domestic  accessory 
which  can  be  readily  adapted  to  the 
instrument 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-17813  Filed  7-31-89;  8:45  am] 

BILUNG  CODE  3S10-OS-M 


Associated  Universities,  Inc. 

Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materals 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897;  15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5.00  p.m.  in  Room  2841,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington, 
DC. 

Docket  Number  89-039.  Applicant- 
Associated  Universities,  Inc.,  Upton,  NY 
11973.  Instrument:  Cytogenetic  Scanning 
Analyzer  System,  Model  Cytoscan. 
Manufacturer  Image  Recognition 
Systems,  United  Kingdom.  Intended  Use: 
See  notice  at  54  FR  4876,  January  31, 
1989. 

Comments:  None  Received. 

Decision:  Approved.  No  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  for  such 
purposes  as  it  is  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instrument  was 
ordered  (November  11, 1988). 

Reasons:  The  foreign  instrument 
automatically  locates  metaphase 
chromosomes  and  provides  a  1024 
element  CCD  imaging  array.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  April  19, 1989 
that:  (1)  This  capability  is  pertinent  to 
the  applicant's  intended  purposes  and 


(2)  it  knows  of  no  domestic  instnmient 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use  being 
manufactured  at  the  time  theioreign 
instrument  was  ordered. 

We  know  of  no  other  instnmient  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  was 
being  manufactured  in  the  United  States 
at  the  time  it  was  ordered. 
nank.W.Cnel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-17814  FUed  7-31-89;  8:45  am) 
BtLUNG  CODE  IS10-OS.II 


Caiifomla  State  University  et  al4 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651,  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  88-255R.  Applicant' 
California  State  University,  Long  Beadi, 
CA  90840.  Intended  Use:  See  notice  at  54 
FR  18689,  May  2, 1989. 

Docket  Number  89-076.  Applicant' 
Veterans  Administration  MedUcal 
Center,  Kansas  City,  MO  64128. 
Intended  Use:  See  notice  at  54  FR  11993. 
March  2, 1989. 

Instrument  Stopped  Flow 
Spectrofiuorimeter,  Model  SF-51. 
Manufacturer  Hi-Tech  Scientific  Ltd.. 
United  Kingdom.  Reasons  for  This 
Decision:  "ITie  foreign  instrument 
provides:  (1)  A  dead  time  of  0.65  ms,  (2) 
a  rate  constant  less  than  2000s~*,  (3) 
temperature  control  to  ^0.02  degrees  C 
and  (4)  a  totally  inert  flow  circuit 
Advice  Submitted  By:  National 
Institutes  of  Health,  May  16, 1989. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that:  (1)  The 
capabilities  of  the  foreign  instrument 
described  above  are  pertinent  to  each 
applicant's  intended  purpose  and  (2) 
they  know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  intended  use  of  each  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 


United  States  which  is  of  equivalent 

scientific  value  to  the  foreign 

instrument 

FkankW.Crad, 

Director.  Statutory  Import  nvgramt  Staff. 

[FR  Do&  89-17815  Filed  7-31-8B:  8:45  am] 

BKJJNSOOK  WIS  PS  W 


CaHfomla  Stato  Unlvaralty  ataL; 
ConaoUdatad  Daewoo  on  AppHcattom 
for  Duty-Fraa  Entry  of  Electron 
Microacopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  B9-65\,  80  Stat  897;  15  CFR  Part  301), 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  2841, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  88-288.  Applicant' 
California  State  University,  Fullerton, 
CA  92634.  Instrument-  Electron 
Microscope,  Model  H-7000-3. 
Manufacturer  Hitachi  Ltd.,  Japan. 
Intended  Use:  See  notice  at  53  FR  43463. 
October  27, 1988.  Instrument  Ordered: 
July  27, 1988. 

Docket  Number  89-105.  Applicant 
Oregon  State  University,  CorvaUis,  OR 
97331-2082.  Instrument  Electron 
Microscope,  Model  CM12. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  ai 
54  FR  13727,  April  5. 1989.  Instrument 
Ordered:  January  20, 1989. 

Docket  Number  89-116.  Applicant 
Lovelace  Biomedical  and  Environmental 
Research  Institute,  Albuquerque,  NM 
87115.  Instrument  Electron  Microscope. 
Model  H-7000.  Manufacturer  Hitachi 
Scientific  Instruments,  JapaiL  Intended 
Use:  See  notice  at  54  FR  18689,  May  2. 
1989.  Instrument  Ordered:  January  5, 
1989. 

Docket  Number  89-121.  Applicant 
Georgia  Department  of  Human 
Resources.  Atlanta.  GA  30394. 
Instrument  Electron  Microscope,  Model 
CMlO.  Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
54  FR  18690.  May  2. 1989.  Instrument 
Ordered:  January  6. 1989. 

Docket  Number  89-122.  Applicant 
Camegie  Mellon  University,  Pittsburgh. 
PA  15213-3890.  Instrument  Electron 
Microscope.  Model  JEM-400OEX. 
Manufacturer  JEOL,  Japan.  Intended 
Use:  See  notice  at  54  FR  18890,  May  2, 
1989.  Instrument  Ordered:  November  24, 
1987. 

Docket  Number  89-123.  Applicant 
Kingsbrook  Jewish  Medical  Center. 
Brooklyn,  NY  11203.  Instrument 


MTU 


I 
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Electna  Microacope.  Modal  H-aOfr-a. 
Manufacturer  HtlacU  Sdeaiific 
Instruments,  Japan.  Intended  Uee:8»e 
notice  at  54  FR 18690,  May  2.  IMa 
Instrument  Ordered:  January  27, 1960. 

Comments:  None  received. 

Decision:  Approved.  No  uHtrainent  of 
equivalent  scientific  volae  to  tb»  foreign 
iBstniBwnt,  for  rnxk  puipoeea  as  ^Mee 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  [CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring -a  CTEM.  We  Imow  of  no 
CTEhlL  or  any  oUier  iastniaieBt  suited  to 
these  purposes,  which  was  being 
manufachired  in  the  United  States  eidaer 
at  the  time  of  order  of  each  instrument 
or  at  the  time  (tf  receipt  of  application 
by  the  U.S.  Customs  Service. 
ftaakVf.Cnti, 

Director,  Statutory  bapoKPtagnana  Stoff. 
[FR  Doc.  l»-17«ie  Filad  7-Sl-W  t:46  as] 


IMvwrity  Of  Utah  at  aU  Consolidation 
DacWon  on  Appllcaflons  for  Outy^raa 
Entiy  of  Sdanttflc  Instrumants 

Hhs  is  a  dedsion  conaoRdated 
purauant  to  section  6(c)  of  the 
Educational  Sdeaiific  and  Cahural 
Materials  haportatian  Actof  t98S  (Pub. 
L  80-651, 60  StaL  807;  IS  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5A)  p.m.  in  Room  1S23, 
U.S.  Department  at  ConBoooe,  t4di  and 
Conatitatioii  Avenue.  NW..  WaaUngtoa. 
DC. 

Docket  Manber  88-12011.  AppUcant 
University  of  Utah.  Salt  Lake  City,  UT 
84112.  Instrument  ficaniwg  Electron 
Microacope.  Model  Camscm  Series  2. 
Manufdcturar  Cambridge  Scanning  Co., 
Ltd.,  United  Kingdom.  Intended  Use:  See 
notice  at  54  FR  8615.  laatiaty  25, 1960. 
Reasons  for  This  Decision:  The  foreign 
instrument  provides  a  retrecteUe  light 
optical  microscope  in  the  specimen 
chamber  that  is  coaxial  with  the 
electron  optical  axis  with  masnification 
better  than  200k  far  taigeting  the 
electron  beam.  Advice  Submitted  by: 
National  Institute  of  Standards  and 
Technology.  April  27, 198a 

Docket  Naniber  88-028.  Applicant 
Oklahoma  State  University,  Stillwater, 
OK  74078-0447.  Instrument  Mass 
Spectrometer.  Model  TS-2Sa 
Manufacturer:  VG  Inatniraenta.  United 
Kingdom.  Intended  Use:  FY  See  notice  at 
54  FR  4871  Januaiy  31, 1088.  Reaeoaa  for 
This  Decision:  The  fareigB  ioslnimeat 
provides:  (1)  Resolutioa  to  IZSjOOa  (2) 


scan  rates  to  ai  aeoond  per  dacade  and 
(3)  MS/MS  and  8AB  capabihttoa.  Adrice 
Submitted  by:  Nattonal  lutitutes  of 
Health.  April  19, 1960. 

Docket  Number  e9-93i.  Applicant 
University  of  Teaaeasee,  Knoxville.  TN 
37g06-06ia  Instrument  Scanning 
Eledroa  Microacope.  Model  S-60a 
Manufacturer  Mtedii.  Japan.  Intended 
Use:  FY  Hie  foreign  mstrument  provides 
a  field  emission  alectroa  source,  a 
resolution  (lattice)  of  2.0.  ran  and  a  beam 
current  density  to  100  amperes  per 
square  centimeter.  Advice  Submitted  by: 
National  Institutes  of  Health.  April  19, 
1989. 

Docket  Number  89-0042.  Applicant 
USDA/ARS.  Children's  Nutrition 
Center,  Houston.  TX  77030.  lastrument 
Gas-Isotope-Ratlo  Mass  Spectrometer. 
Model  PRISM.  Manufacturer  VG 
Instruments,  Inc«  United  Kingdom. 
Intended  Use:  FT  See  notice  at  54  FR 
4877,  January  31, 1900.  Reasons  for  This 
Decisimv  The  foreign  uistavment 
provides:  (1)  A  ^laranteed  internal 
precision  of  0.006*/00  for  75  bar  ^l 
samples  (ST))  or  OOi,  (2)  an  externally 
adjustable  Mple  Faraday  collector,  and 
(3)  an  automatic  cold-finger 
microvolome  inlet.  Advice  Submit^  by: 
National  Institutes  of  Health,  May  2, 

igea 

Docket  Number  80-043.  A/^licant 
Doke  University,  Dorham,  NC  27706. 
Instrument  Maas  Spectrometer,  Model 
SIRA  Series  H.  Manufacturer  VG 
Isogas,  United  Kngdom.  Intended  Use: 
See  notice  at  54  FR  4877,  January  31, 
1980.  Reasons  for  This  Decision:  The 
foreign  instrument  provides  an  external 
precision  of  0.04r/00.  for  CO*  with 
cyrogenic  traps  and  elemental  analyzer 
and  a40*/00  with  a  continuous  fiow 
inlet.  Advice  SiAmitted  by:  National 
Institutes  of  Health,  May  2, 1989 

Docket  Number  89-044.  The 
Connecticut  Agricultural  Experience 
Station.  New  Haven,  CT  06504. 
Instrument  Maas  S]>ectrometer,  Model 
Concept  IS.  Mamufacturer  Kratos 
Analytix»l,  United  Kingdom.  Intended 
Use:  See  Notice  at  54  FR  4677,  January 
31. 19ea  Reasons  for  litis  Decision:  The 
foreign  instrnmtnt  provides:  (1) 
Resolutioa  to  odooa  (2)  scan  speed  to 
0.1  second  per  decade  and  (3) 
continuous  fiow  FAB.  Advice  Submitted 
by:  NatioDud  institutes  of  Health,  May  2, 
1989. 

Docket  Number  OS-OSa  Applicant 
Univenity  of  North  Carolina  at  Chapel 
Hill  Chapel  Hil.  NC  2759»-7020. 
Instrument  Pietomanipuiator  for 
Microelectrodes.  Model  PM20lti. 
Manufacturer  ftomediziniscfae 
Instrumente.  West  Germany.  Intended 
Use:  See  notice  «t  54  FR  7461,  Febniny 
21,  laao.  Reaeoms  for  This  Decisioa:  Hie 


forei^i  tostrament  paovidea  forward 
advances  with  a  vdadty  of  25  fUB^ott 
and  variable  step  siae  to  0.5  yon.  Advice 
Submitted  by:  Nattoaal  institutes  of 
Health.  May  16,  loea 

Docket  Number  9t-€fSZ.  Applicant 
Nordi  Carolina  State  University, 
Raleigh,  NC  27695-7609.  Instrument 
Chlorophyll  Fluorescence  Measuring 
System.  Manufactmtr  Heinz  Walz 
Mess-ander  Regelteefanik,  West 
Germany.  Intended  Use:  See  notice  at  54 
FR  7462,  Febraary  21, 1989.  Reasons  for 
this  Decision:  Tim  foreign  instrument 
provides  in  situ  measincments  of 
chlorophyll  fluorescence  that  is 
independent  of  ambient  Mght  intensity. 
Advice  Submitted  by:  National  Institutes 
of  Health,  May  16. 1989. 

Docket  Number  80-109.  Applicant 
University  of  Cincinnati,  Cincinnati  OH 
45221-0172.  Instrument  Vibrating-Tube 
Densimeter,  Model  03-D.  Manufacturer: 
SODEV.  Inc.,  Canada.  Intended  Use:  See 
notice  at  54  FR  15536.  April  18, 1989. 
Reasons  for  This  Decision:  The  foreign 
instrument  provides  an  operating 
temperature  range  of  -5  to  1(K*C, 
accuracy  of  ±0.02°C.  reproducibility  of 
O.OOS'C  and  a  stability  of  OiXn'C. 
Advice  Submitted  by:  National  Institute 
of  Standards  and  Technology,  May  16. 
1989. 
Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  sdentific  vaUie  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manofactnred  in  &a  United  States.  The 
National  Institutes  af  Health  and 
National  Institote  of  Standards  and 
Technology  advise  that:  (1)  The 
capabilities  of  each  of  tlie  foreign 
instruments  described  above  are 
pertinent  to  each  aj^licant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Ftbiiic  wV.  Cnel. 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  8&-17823  Filed  7-31-89;  8:45  amj 
BILUNO  CODE  3S1IH>S-II 


Unlvaraity  of  Wfaconaln;  Oecialon  on 
Application  for  Outy-Frae  Entry  of 
Scientific  tnatnimtnt 

This  dedsion  is  aiade  pursuant  to 
section  6(c)  of  the  Bducational 
ScientiCU:.  and  Cultural  Materials 
Importotion  Act  of  1966  (Pub.  L.  89-651. 
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80  StaL  897: 15  CFR  Part  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.BL  in  Room  2641,  U.S. 
Depertmeat  of  Commefce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number  87-182R2.  Applicamt 
University  of  Wisconain-MadiaoB. 
Madisoa,  WI  5370a  lastrumentriUBi 
Spectroraetor,  Model  AM  500  and  NMR 
Spectrometer  Data  Station. 
Manufacturer  Bruker  lastnunents, 
Switzerland.  Intended  Use:  See  notice  at 
52  FR  19904.  May  28, 1987. 

Comments:  None  received. 

Decision:  Approved.  No  instrunent  or 
apparatus  of  equivalent  scientific  value 
to  the  forei^  instrument  for  such 
purposes  as  it  is  intended  to  be  used, 
was  being  raanuCactured  in  the  United 
States  at  the  time  the  purchase  was 
contracted  (July  3, 1985). 

Reasons:  The  forei^  instrument 
provides  phase  shifts  (tf  transmitter, 
decoupler  and  receiver  to  less  than  ooe 
degree  with  12-bit  accuracy.  The 
National  Institutes  of  Health  advises  in 
its  memorandum  dated  April  la  1989 
that:  (1)  This  capabilKy  is  pertinent  to 
the  applicant's  intended  purposes  and 
(2)  it  knows  of  no  domestic  iistrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use  being 
manufactured  at  the  time  the  foreign 
instrument  was  ordered. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  vahie 
to  the  foreign  instrument  which  was 
being  manufactured  in  the  United  States 
at  the  time  it  was  ordered. 
FnnkW.Cnel 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  89-17824  Filed  7-31-89;  8:45  am] 
BILUNa  cooc  3sio-oe.« 


Texaa  kBM  Unhraraity  at  ai; 
ConaoUdated  Dedakm  on  Appicatlona 
for  Duty-Frae  Entry  of  ScientHic 
Inatnimante 

This  is  a  dedsion  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC 

Docket  Number  89-12a  Applicant 
Texas  A&M  University.  College  Station. 
TX  77843. 

Docket  Number  89-126.  Applicant 
University  of  Puerto  Rico,  Mayaguez,  PR 
00708. 


Instramemt:  Ekctreft  Mtczeyrabe, 

Model  SX50.  Manufacturer  Cameca 
Instruments  Inc.  France,  bttended  Use: 
See  notice  at  54  FR  18689-18680,  May  2, 
1989.  Reasons  for  this  Decision:  The 
foreign  instrument  is  capable  of 
quantitative  analysis  of  EDS/WDX 
signals  and  permits  real  tine  display  of 
spectral  acquisition. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
capability  of  the  foreign  instrument 
described  above  is  pertinent  to  each 
applicant's  intended  purposes.  We  know 
of  no  instrument  or  apparatus  being 
manufactured  in  the  United  States 
which  is  of  equivalent  sdentific  value  to 
the  foreign  instrument. 
Frank  W.  Crael 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-17820  Filed  7-31-89;  8:45  amJ 
BILLINQ  CODE  3S1(M>S-M 


Unlvaraity  Of  110  at  Baitiniora  at  ai; 
Conaolidated  Deciaion  on  Applicationa 
for  Duty-Frae  Entry  of  Eleetron 


Docket 


This  is  a  decision  consolidated 
pursuant  to  section  G(c]  of  the 
Educational  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat  897",  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  m  Room  2841, 
U.S.  Department  of  Commerce,  14th  and 
Constitutian  Avenue,  NW.,  Washington. 
DC 

Docket  Number  89-089.  Applicant 
University  of  Maryland  at  Baltimore. 
Dental  School.  Baltimore,  MD  21201. 
Instrument  Electron  Micraacope.  Model 
JEM-1200EX/SEG.  Manufacturer  JEOL 
Ltd..  Japan.  Intended  Use:  See  notice  at 
54  FR  7971,  February  24, 1989. 
Instrument  Ordered:  August  9, 198a 

Docket  Number  80-065.  Applicant 
NYS  Institute  for  Basic  Research  in 
Developmental  Disatnlities,  Staten 
Island,  NY  10314.  Instrument  Electron 
Microscope,  Model  H-7000. 
Manufacturer  Hitachi  Japan.  Intended 
Use:  See  notice  at  54  FR  7972.  February 
24. 1989.  Instrument  Ordered:  July  15, 
1988. 

Docket  Number  89-066.  Applicant 
Ames  Laboratory— U.S.  Department  of 
Energy.  Ames.  lA  50011-3020. 
Instrument  Electron  Microscope,  Model 
CM30T.  Manufacturer:  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
54  FR  11992,  March  23, 1980.  Application 
Received  by  CoByntesioaer  of  Customs: 
January  23. 1980. 


Rock,  AR  72202.  i 
MicTOKXipe.  Modei  EMIOSPC. 
Manufacturer  Carl  Zcsaa.  Waat 
Germany.  Intended  Use:  See  aalioe  a*  S4 
FR  11901,  March  23, 198a  ZaaJMaMMf 
Ordered:  October  24. 108a 

Docket  Number  89-07a  Applicant 
Boston  University,  Boston,  MA  022ia 
Instrument  Electron  Microscope,  Model 
CM12.  Manufacturer  N.V.  FhilipSb  The 
Netheriands.  Intended  Use:  See  aotioa  at 
54  FR  11963,  March  23, 198a  itmtrmmemt 
Ordered:  September  3a  190a 

Docket  Number  89-079.  Applicant 
Veterans  Administration  MeAeal 
Center.  Duriiam,  NC  27706.  Instrument 
Electron  Microscope,  Model  JEM- 
1200EX.  Manufacturer  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  54  FR  119BS, 
March  23, 1989.  Instrument  Ordered 
December  2a  198a 

Docket  Number  89-081.  Af^licant 
Univeristy  of  MissiBsppi  Meifical 
Center,  Jackson,  MS  39216.  Instrument 
Electron  Microscope,  Model  EM  lOffT. 
Manufacturer  Cari  Zeiss.  West 
Germany.  Intended  Use:  See  noHce  at  54 
FR  11903,  March  23,  lOOa  Inetnmeta 
Ordered  November  23, 198a 

Docket  Number  88-082.  AppUcant 
Nassau  County  Medical  Center,  East 
Meadow.  NY  11554.  Instrument  Electron 
Microscope.  Model  EMloe. 
Manufacturer  Cari  Zeiss,  West 
Germany.  Intended  Use:  See  notice  at  54 
FR  13407,  April  3, 19ea  Instrument 
Ordered:  August  2, 198a 

Docket  Number  80-084.  Applicant  St 
Joseph's  Hospital  and  MediceJ  Center, 
Phoenix.  AZ  86013.  htstrument  Electron 
Microscope.  Model  CM12. 
Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  See  notice  at 
54  FR  13407.  April  3, 1989.  Instrument 
Ordered  December  21, 196a 

Docket  Number  89-095.  Applicant 
BeUevue  Hospital  New  Ywk.  NY  lOOia 
Instrument  Electron  Microscope,  Model 
EM  IOC  Manufacturer  Cari  Zeiss.  West 
Germany.  Intended  Use:  See  notice  at  54 
FR  13472a  April  5. 19ea  Imtrament 
Ordered:  November  a  t98a 
Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  sdentiic  value  to  the  fneign 
instrument  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmtssioo  electroa 
microscope  (CTEM)  and  is  intended  for 
research  or  sdentific  edoeatkmal  uses 
requiring  a  CIEM.  We  know  of  no 
CTEM.  er  any  other  instalment  saited  to 
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these  |>urpo8e8,  which  was  being 
manufactured  in  the  United  States  either 
at  the  time  of  order  of  each  instrument 
or  at  the  (ime  oi  receipt  of  application 
by  the  U.S.  Customs  Service. 
FbmkW.Cnd. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  89-17821  Filed  7-31-fi9;  8:45  am] 
MUMQ  COM  MKMM-M 


Unlvareity  of  Nebraska  Medical  Center 
•t  aL;  Consolidated  Decision  on 
AppUcationa  for  Duty-Free  Entry  of 
Sctonttfic  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c]  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651.  80  Stat.  897;  15  CFR  Part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number:  89-055.  Applicant: 
University  of  Nebraska  Medical  Center, 
Omaha,  NE  68131.  Instrument: 
Computerized  Videographic  Movement 
Analysis  System,  Model  WATSMART. 
Manufacturer:  Northern  Digital,  Canada. 
Intended  Use:  See  notice  at  54  FR  9076, 
March  3. 1989.  Reasons  For  This 
Decision:  The  foreign  instrument 
provides  digitized  motion  analysis 
derived  from  multiple  position  markers 
with  simultaneous  acquisition  of  force 
platform  and  EMC  signals.  Advice 
Submitted  by:  National  Institutes  of 
Health,  May  16, 1989. 

Docket  Number  89-058.  Applicant: 
U.S.  Environmental  Protection  Agency, 
Athens,  GA  30613-7799.  Instrument- 
Mass  Spectrometer,  Model  VG  70VSEQ. 
Manufacturer:  VG  Analytical  Ltd., 
United  Kingdom.  Intended  Use:  See 
notice  at  54  FR  7971,  February  24, 1989. 
Reasons  For  This  Decision:  The  foreign 
instrument  provides:  (1)  Resolution  to  50 
000,  (2)  scan  speed  to  0.5  second  per 
decade  and  (3)  MS/MS,  FAB  and 
thermospray  capabilities.  Advice 
Submitted  by:  National  Institutes  of 
Health,  May  16, 1989. 

Docket  Number:  89-113.  Applicant: 
University  of  Hawaii  at  Manoa, 
Honolulu,  HI  96822.  Instrument:  250  Ton 
6mm  Cubic-Anvil  Type  High  Pressure 
Press  Apparatus,  Model  TRY-250. 
Manufacturer:  Riken  Kiki  Co.,  Ltd, 
Japan.  Intended  Use:  See  notice  at  54  FR 
186M.  May  2, 1989.  Reasons  For  This 
Decision:  The  foreign  apparatus 
provides  simultaneous  pressure- 
temperature  condition  to  100  000 
atmosphere.8  and  2000°C.  Advice 
Submitted  by:  National  Institute  of 


Standards  and  Technology,  May  26, 
1989. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Health  and 
National  Institute  of  Standards  and 
Technology  advise  that:  (1)  The 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  u.se  o!  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-17822  Filed  7-31-89:  8:45  am] 

BILLING  CODE  3510-OS-M 


Department  of  Energy  et  al.; 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5300  p.m.  in  Room  1523. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  89-056.  Applicant: 
U.S.  Department  of  Energy,  Argonne 
National  Laboratory,  Argonne,  IL  60439- 
4812.  Instrument:  Mass  Spectrometer, 
Model  Series  800.  Manufacturer  Kratos, 
United  Kingdom.  Intended  Use:  See 
notice  at  54  FR  9076,  March  3, 1989. 
Reasons  for  This  Decision:  The  foreign 
instrument  can  resolve  peaks  in  the 
mass  region  237  to  241  amu  when  the 
*3*U  peak  is  100-1000  times  more 
intense  and  is  sensitive  to 
concentrations  of  these  elements  below 
0.01  wt.  %. 

Docket  Number  89-062.  Applicant: 
Trustees  of  the  University  of 
Pennsylvania.  Philadelphia,  PA  19104. 
Instrument:  Surface  Forces  Apparatus, 
Mark  2  PI.  Manufacturer  Anutech  Pty. 
Ltd.,  Australia.  Intended  Use:  See  notice 
at  54  FR  11992,  March  23, 1989.  Reasons 
for  this  decision:  The  foreign  instrument 
can  measure  forces  between  surfaces 
with  a  sensitivity  of  10.0  nanonewtons 


and  a  distance  resolution  of  about  0.1 
nanometer. 

Docket  Number  89-068.  Applicant- 
University  of  California,  Berkeley,  CA 
94720.  Instrument-  Sonic  Anemometer 
System.  Manufacturer  Dobbie 
Instruments,  Ltd.,  Australia.  Intended 
Use:  See  notice  at  64  FR  11990,  March 
23, 1989.  Reasons  for  this  decision:  The 
foreign  article  provides  a  0.005  m/s 
velocity  resolution,  measures  3 
directional  components  at  turbulent 
intensity  >50%  and  provides  a  linearity 
of  1%. 

Docket  Number:  89-086.  Applicant: 
Case  Western  Reserve  University, 
Cleveland,  OH  44106.  Instrument: 
Electromagnetic  Ground  Conductivity 
Meter,  Model  EM31-DL.  Manufacturer: 
Geonics  Ltd.,  Canada.  Intended  Use:  See 
notice  at  54  FR  13725,  April  5, 1989. 
Reasons  for  this  decision:  The  foreign 
instrument  provides  in  situ  measurement 
of  ground  conductivity  m  milli-ohms  per 
meter. 

Docket  Number:  89-099.  Applicant: 
University  of  Oregon,  Eugene,  OR  94703. 
Instrument:  Electron  Microprobe,  Model 
CAMEBAX  SX50.  Manufacturer 
Cameca  Instruments,  France.  Intended 
Use:  See  notice  at  64  FR  13726,  April  5. 
1989.  Reasons  for  this  decision:  The 
foreign  instrument  is  capable  of  image 
analysis  combining  x-ray,  electron  and 
cathodoluminescence  signals. 

Docket  Number:  89-104.  Applicant: 
University  of  Maryland,  College  Park. 
MD  20742.  Instrument:  (FTIR) 
Spectrometer  and  Data  System,  Model 
DA3.  Manufacturer:  Bomem  Inc., 
Canada.  Intended  Use:  See  notice  at  54 
FR  13727,  April  5, 1989.  Reasons  for  this 
decision:  The  foreign  article  provides  an 
unapodized  resolution  of  0.026  cm  '. 

Docket  Number  89-100.  Applicant: 
University  of  Houston,  Houston,  TX 
77204-2770.  Instrument:  Dual  Beam  Low- 
Energy  Ion  Implanter.  Manufacturer 
VSW  Scientific  Instruments  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  54 
FR  13726,  April  5, 1989.  Reasons  for  this 
decision:  The  foreign  article  provides 
low  energy  (10  keV  to  10  eV)  ion  beams 
at  fluxes  up  to  100  uA/cm*. 

Docket  Number  89-111.  Applicant: 
South  Dakota  School  of  Mines  and 
Technology,  Rapid  City,  SD  57701. 
Instrument:  ICP  Mass  Spectrometer, 
Model  PlasmaQuad  2.  Manufacturer 
VG  Isotopes  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  54  FR  15536, 
April  18, 1989.  Reasons  for  this  decision: 
The  foreign  instruemnt  is  capable  of 
detecting  elements,  isotopes  or 
impurities  down  to  concentrations  of  ten 
parts  per  trillion. 

Docket  Number  89-112  Applicant: 
University  of  Hawaii,  Honolulu.  HI 
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96822.  Instrument  Rotatmg  Aaode  X-ray 
Generator.  Manufactufer  Rigakts,  lapan. 
Intended  Use:  See  notice  at  54  FR  15S3a 
April  la,  1980.  Reasons  for  this  decision: 
The  foreign  article  provides  12  kW  of 
brilliance  with  a  pow^  density  of 
12kW/nuD^  using  a  0.1xlnun  focal  spot 
size. 

Docket  Number  89-124.  Applicant 
Stanford  University,  Stanford.  CA  9430S. 
Instrument  Dilution  Refrigerator 
System,  Model  1000.  Manufacturer 
Oxford  Instruments  North  America  Inc. 
United  Kingdom.  Intended  Use:  See 
notice  at  54  FR  18690,  May  2, 1989. 
Reasons  for  this  decision:  The  foreign 
apparatus  provides  a  cooling  power  to 
4x10*  Kelvin. 

Docket  Number  89-125.  Applicant: 
Rutgers,  The  State  University, 
Piscataway,  NJ  08855.  Instrument  Ion 
Gun.  Manufacturer  Kratos  Analytical, 
United  Kingdom.  Intended  Use:  See 
notice  at  54  FR  18690,  May  2, 1989. 
Reasons  for  this  decision:  The  foreign 
article  is  an  accessory  for  an  existing 
system.  It  provides  a  variable  beam 
diameter,  ionization  current  of  5  to  25 
milliamps  and  beam  energy  of  50  to  5000 
eV. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  each  is 
intended  to  be  used,  is  being 
mamifactured  in  the  United  States.  The 
capability  of  each  of  the  foreign 
instruments  described  above  is  pertinent 
to  each  applicant's  intended  purpioses. 
We  know  of  no  instrument  or  apparatus 
being  manufactured  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc  8B-17817  FUed  7-31-89;  8:45  am] 

BILUNQ  CODE  3610-DS-M 


Applications  for  Duty-Frea  Entry  of 
Scientific  Inshuiiiaiits 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 

Materials  Importation  Act  of  1966  

(Public  Uw  89-651:  80  Stat.  897;  15  CFR 
301),  we  invite  commeats  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  mmiufactured  in  die  United 
States. 

Comments  must  comply  with 
Subsections  301.5(al  (3)  and  (4)  of  the 
regidations  and  be  filed  within  20  days 
with  the  Stabitory  Import  {Vo^am* 
Staff,  U.S.  Department  of  Comnerce, 
Washin^n.  DC  20230.  Applicatioos 


may  be  examined  between  8:36  ajt  and 
5:00  p.m.  in  Room  2311.  U.S.  Department 
of  Commerce,  14th  and  Constitirtian 
Avenue,  NW..  Washington.  DC 

Docket  Number  89-174.  Applicant 
Princeton  University,  Department  of 
Physics,  Jadwin  Hall.  P.O.  Box  708, 
Princeton,  N|  08554.  Instrument  ITilution 
Refrigecatoi.  Model  400  TLB. 
Manufacturer  Oxford  Instruments, 
United  Kingdom.  Intended  Use:  The 
instnunent  vnll  be  used  for  the  study  of 
the  nuclear  decay  of  short-lived 
radioactive  isotopes,  embedded  in 
samples  or  detectors,  that  are  cooled 
into  the  milli-Kelvin  temperature  region 
with  'He-* He  refrigerator.  Application 
Received  by  Commissioner  of  Customs: 
July  3, 1989. 

Docket  Number  89-175.  Applicant 
Cornell  University,  Department  of 
Geological  Sciences,  4122  Snee  Hall, 
Ithaca,  NY  14853.  Instrument: 
Inductively  Coupled  Plasma  Mass 
Spectrometer,  PlasmaQuad  PQ-(-. 
Manufacturer  VG  Elemental,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  trace  element  analysis 
of  geological  materials  and  analysis  of 
major  elements,  i.e.,  those  elements 
present  at  concentrations  above  0.1%. 
TTie  materials  to  be  studied  include 
sedimentary,  metamorphic  and  igneous 
rocks  and  various  aqueous  fluids  such 
as  seawater,  riverwater,  pore  waters, 
etc.  The  primary  educational  purpose  for 
the  instnunent  will  be  ^aduate  student 
training.  Application  Received  by 
Commissioner  of  Customs:  July  3, 1989. 

Docket  Number  89-17a  Applicant 
Columbia  University,  BilogicaJ  Sciences. 
500  Fairchdd  Bldg..  New  York,  NY  10027. 
Instrument  Two  micromanipulators. 
Models  WR-88-L  and  WR-68-R. 
Manufacturer  Narisfaige  Scientific 
Instruments.  Japan.  Intended  Use:  The 
instrument  will  be  used  to  handle 
microelectrodes  on  the  microscope  stage 
in  order  to  make  electrical  recordings 
from  single  living  cells  obtained  from 
frog  nervous  system.  Applicatioa 
Received  by  Commissioner  of  Customs: 
July  3, 198B. 

Docket  Number  89-177.  Applicant 
William  Peterson  College  of  New  Jersey. 
300  Pompton  Road,  Wayne,  NJ  0747a 
Instrument  Mass  Spectrometer,  Model 
JMS-DX303HF.  Manufacturer  JECM. 
Ltd.,  Japan.  Intended  Use:  Studies  of  the 
chemical  structure  of  coal  and  coal 
derived  products,  the  chemical  structure 
of  molecules  composing  biological 
structure  or  biologicafly-actrve 
molecules  and  raolecdes  toxic  in  nature. 
The  experiments  to  be  conducted  will 
include  analysis  of  chemicals  using 
electron.  «•*»•«" ««^*>  and  fast  atom 
bombardment  MwaadeB  in.  order  to 
clearly  interpret  the  spectra.  In 


the  iBsfrnwnt  Witt  be  wed  to  ( 
knowledge  on  its  faactiaB  Sor  extractiBg 
structural  details  of  ocgaaic  mmpaandi 
in  tlie  coarse*  Aoalyticai 
Instrumentation  401,  Biochemistoy  I  ft  II 
(327,  328)  and  Bietechaology  IV  Proteias. 
Application  Received  by  Commissioaer 
of  Customs:  July  3,  igsa 

Docket  Number  89-178.  AppUcoDt 
University  of  Rochester.  Department  of 
Geological  Sciences,  201  Hutchinson 
Hall.  Rochester.  NY  14627.  Instrument 
Rare  Gas  Mass  Spectrometer.  Model  VG 
5400.  Manufacturer  VG  Isotopes,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  measure  the 
concentration  and  isotopic  composition 
of  the  rare  gases,  helium,  neon  and 
argon  in  samples  of  rocks,  water,  natural 
gases  and  air.  The  rare  gas  isotopic 
composition  of  various  earth  materials 
serves  as  an  excellent  tracer  to  study 
reaction  pathways  and  processes  in 
natural  systems.  Application  Received 
by  Commissioner  of  Customs:  July  3, 
1989. 

Docket  Number  89-179.  Applicant 
U.S.  Geological  Survey,  Geologic 
Division,  Building  20,  MS  973,  Denver 
Federal  Center,  Denver,  CO  80225. 
Instrument  Laser  Ablation  Inductively 
Coupled  Plasma  Mass  Spectrometer. 
Manufacturer  VG  Instruments,  Inc., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
rock  forming  and  ore  minerals,  specific 
zones  and  areas  within  mineral  grains 
and  fluid  and  gases  contained  in 
inclusions  within  rocks  and  minerals. 
Research  will  be  conducted  for  the 
development  of  analytical  methods  in 
order  to  study  trace  element 
geochemistry  and  isotopic  abundances 
of  several  geological  sjretems  for  the 
improved  understanding  of  the  genesis 
of  economic  deposits  of  strategic 
minerals.  Application  Received  by 
Commissioaer  of  Customs:  July  5, 1969. 

Docket  Number  89-18a  Applicant 
University  of  Cincinnati,  466  Rhodes 
Hall,  Cincinnati.  OH  4S221-0012. 
Instrument  Electron  Microscope.  Model 
CM20T.  Manufacturer  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  examining 
high  temperature  intermetallic  alloys, 
directionally  soDdified  alloys,  diffusion- 
bonded  steels,  high-strength  low-alloy 
steels,  and  polymeric-matrix 
composites.  The  investigations  wiD  be 
centerea  around  understanding  the 
microstructures  of  the  material  in  order 
to  determine  fundamental  mechanisiRt 
governing  tiie  properties /performance 
and  their  Baprovcflaeiit  tJooagb 
maaipnlation  of  both  material 
composition  and  leleTsnt  proeessiHg 
parameters.  In  additka.  the  iastruoent 
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will  be  used  for  educational  purposes  in 
several  materials  science  and 
engineering  courses.  Application 
Received  by  Commissioner  of  Customs: 
July  5, 1989. 

Docket  Number  89-182.  Applicant: 
Rutgers  University,  Department  of 
Physics  and  Astronomy.  P.O.  Box  849, 
Piscataway,  NJ  08854.  Instrument: 
Kelvin  Probe.  Manufacturer:  Delta  Phi 
Elektronik,  West  Germany.  Intended 
Use:  The  instrument  will  be  used  for  the 
measurement  of  the  work  function  of 
clean  and  adsorbate  covered  surface, 
performed  in  ultra  high  vacuum.  This  is 
an  important  parameter  in  the  study  a 
wide  variety  of  surface  related 
phenomena.  Graduate  students, 
postdoctoral  candidates  and 
undergraduates  will  use  the  instrument 
for  their  training  and  thesis  research. 
Application  Received  by  Commissioner 
of  Customs:  July  7, 1989. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-17818  Filed  7-31-89:  8:45  am] 

WLUNG  CODE  3510-OS-M 


Rensselaer  Polytechnic  Institute; 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89-651, 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5:00  p.m.  in  Room  2841,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  88-258.  Applicant: 
Rensselaer  Polytechnic  Institute,  Troy, 
NY  12180-3590.  Instrument:  Molecular 
Beam  Epitaxy  System,  Model  V90S  and 
V90H.  Manufacturer  VG  Semicon,  Ltd., 
United  Kingdom.  Intended  use:  See 
notice  at  53  FR  37017,  September  23. 
1988. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

/Zeoso/js.*  The  foreign  article  provides 
a  capability  of  processing  4*  diameter  Si 
substrates.  This  capability  is  pertinent 
to  the  applicant's  intended  purpose.  We 
know  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientiHc  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  being 


manufactured  at  the  time  the  foreign 

article  was  purchased. 

Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 

[FR  Doc.  89-17816  Filed  7-31-89:  8:45  am] 

BIUJNO  CODE  3S1M>S-M 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Permits;  Notice  of 
Hearing 

agency:  National  Marine  Fisheries 

Service  (NOAA  Fisheries),  NOAA, 

Commerce. 

ACTION:  Notice  of  hearing. 

summary:  The  National  Marine 
Fisheries  Service  (NOAA  Fisheries)  will 
hold  a  hearing  bn  the  application  of  the 
Golden  Nugget-Strip  Corporation, 
operating  as  The  Mirage,  for  a  permit  to 
take  captive  bom  or  rehabilitated 
(beached  or  stranded)  bottlenose 
dolphins  (Tursiops  truncatus)  for  the 
purpose  of  public  display.  A  notice  was 
published  June  12, 1989,  (54  FR  23934), 
that  the  Golden  Nugget-Strip 
Corporation  had  applied  in  due  form  for 
a  permit  for  public  display  purposes 
under  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended  (16  U.S.C.  1361- 
1407)  (MMPA).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 
NOAA  Fisheries  received  comments  on 
the  application  and  a  request  for  a 
hearing.  In  an  effort  to  ensure  a 
complete  record  on  which  to  base  a 
decision,  and  in  consideration  of  the 
interest  expressed  and  issues  raised 
concerning  the  application,  NOAA 
Fisheries  is  granting  the  request  to  hold 
a  hearing.  Issues  relevant  to  this 
particular  application  may  be  raised  at 
the  hearing.  The  hearing  is  open  to  any 
interested  members  of  the  public.  The 
hearing  record  will  remain  open  for  ten 
working  days  after  the  date  of  hearing. 
DATES:  Persons  wishing  to  testify  at  this 
hearing  must  notify  the  Information 
Contact  listed  below  by  August  8, 1989. 
The  hearing  wfll  be  held  on  Tuesday, 
August  15, 1989,  at  10:00  a.m. 
address:  1335  East-West  Highway, 
Silver  Spring,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  Terbush,  Chief,  Permit  Division, 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway,  Silver  Spring,  MD  20910  (301- 
427-2289). 
SUPPLEMENTARY  INFORMATION:  NOAA 

Fisheries  may  issue  permits  to  take  or 
import  marine  mammals  for  purposes  of 


scientific  research,  public  display,  or 
enhancing  the  survival  or  recovery  of  a 
species  or  stock. 

In  publishing  the  notice  of  application 
(54  FR  24934,  June  12, 1989),  NOAA 
Fisheries  provided  a  30  day  period  for 
submission  of  written  data  or  views,  or 
requests  for  a  hearing.  During  this 
comment  period,  which  ended  July  12. 
1989,  NOAA  Fisheries  received 
approximately  550  letters.  In  addition, 
the  Animal  Protection  Institute  of 
America,  on  behalf  of  itself  and  six 
other  animal  welfare  and  environmental 
organizations,  requested  a  hearing. 

In  accordance  with  section  104(d)  of 
the  MMPA,  NOAA  Fisheries  must 
decide  whether  to  issue  or  deny  the 
application  by  the  Golden  Nugget-Strip 
Corporation  for  a  public  display  permit 
within  30  days  of  the  close  of  the 
hearing  record.  A  oumber  of  letters 
recommended  that  NOAA  Fisheries 
delay  a  decision  on  whether  to  issue  a 
permit  pending  development  of  a 
comprehensive  definition  of,  and  policy 
concerning,  the  term  "public  display" 
through  its  permit  program  review 
process.  The  NOAA  Fisheries  permit 
program  review  is  being  conducted  to 
review  its  programs  and  policies  for 
issuing  permits  to  take  marine  mammals 
for  purposes  of  scientific  research  and 
public  display  pursuant  to  the  MMPA, 
and  for  scientiHc  research  pursuant  to 
the  Endangered  Species  Act  (see  54  FR 
13099,  March  30, 1989,  and  54  FR  27663. 
June  30, 1989).  Although  one  of  the 
objectives  of  the  permit  program  review 
is  the  development  of  a  definition  of 
"public  display"  consistent  with  the 
purposes  of  the  MMPA,  the  results  of  the 
review  will  not  be  available  at  the  time 
a  decision  on  the  permit  is  required  by 
the  Act.  Consequently,  a  decision  on 
this  permit  must  be  made  on  the  basis  of 
available  information,  present 
regulations,  and  existing  policy;  and 
before  the  completion  of  a 
comprehensive  review  of  potentially 
applicable  "public  display"  issues 
during  the  permit  program  review.  In 
addition,  there  are  many  issues  and 
concerns  regarding  whether  certain 
activities  or  types  of  facilities  constitute 
a  "public  display  purpose."  Many  of 
these  are  not  relevant  to  consideration 
of  this  particular  Explication  (e.g., 
dolphin  feeding  activities,  whale 
watching  activities,  swim-with-dolphin 
programs,  etc.).  The  "public  display" 
issue  raised  in  comment  letters  and 
relevant  to  this  particular  application, 
and  concerning  which  NOAA  Fisheries 
is  soliciting  additional  comment  through 
a  hearing,  is  whether  the  maintenance  of 
bottlenose  dolphins  by  the  Golden 
Nugget-Strip  Corporation,  operating  as 
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The  Mirage,  as  described  in  the 
application  is  a  'public  display  puipose" 
for  which  permits  may  be  issued  under 
the  MMPA  and  implementing 
regulations. 

Data:  July  27, 1988. 
Nancy  Fostac. 

Director,  Office  of  Protected  Resstircas  and 
Habitat  Programs,  National  Marine  Fl^wriea 
Service. 

[FR  Do&  88-17984  Filed  7-31-80;  8:46  am] 
BIUJNO  CODE  SS1»4»4I 


DEPARTMENT  OF  DEFENSE 

Office  of  Hie  Secretary 

Membership  of  ttie  Office  of  the 
Secretary  of  Defense  Performance 
Review  Board 

SUMMARY:  This  notice  annolbiices  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  die 
Office  of  the  Secretary  of  Defense  DoD 
Field  Activities,  the  Joint  Staff,  die  U.S. 
Court  of  Military  Appeals,  the  Strat^c 
Defense  Initiative  Organization,  U.S. 
Mission  to  NATO,  Defense  Advanced 
Research  Projects  Agency,  Defense 
Investigative  Service,  and  the  Defense 
Security  Assistance  Agency.  The 
publication  of  PRB  membership  is 
required  by  5  U5.C.  4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Seniro  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Secretary  of  Defense. 
EFFECTIVE  DATE:  August  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Sharon  Bobb,  Assistant  Director  for 
Executrve  Personnel  and  Classification, 
Directorate  for  Personnel  and  Security, 
WHS,  Office  of  die  Secretary  of 
Defense,  Department  of  Defense,  the 
Pentagon,  (202)  897-8304. 
SUPPUMENTARV  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executives  are  appointed  to 
die  OSD  PRB;  specific  PRB  panel 
assignments  will  be  made  from  this 
group.  Executive  tisted  wiQ  serve  a  one- 
year  renewable  term,  effective  August  1, 
1989. 

Office  of  the  Secretary  ot  Defense 

Chainnan 

Robert  LGilliat 

Moderators 

John  V.  Boliao 
Geoffrey  A.  Cratch 
Jeanne  B.  Fites 
Henry  H.  Gaffiiey.  Jr. 
Richard  G.  Howe 


Gregory  D.  Hulcher 
Jaidas  E.  Risttr 

Members 

Alan  J.  Andreoni 
Walter  B.  Ber^nann,  n 
James  W.  Brooks,  Jr. 
William  F.  Coakley 
Richard  E.  Donnelly 
Nelson  W.  Eaton 
Anthony  R.  Grieco 
Sally  K.  Horn 
David  R.  Israel 
Belkis  W.  Leong-Hong 
Ray  W.  Pollari 
Ronnie  H.  Register 
William  J.  Sharkey,  Jr. 
Nicholas  A.  Toomer 

Alternates 

Albert  V.  Conte 

Thomas  F.  Granahan 

Thomas  E.  Huggard 

Fredric  L.  Menz 

William  M.  McDonald 

Robert  R.  Soule 

LM.  Bymim. 

Alternate  OSD  Federal  Register  Liaisoa 

Officer  Department  of  Defense. 

July  26, 1988. 

(FR  Doc.  89-17863  FHed  7-31-89:  8:45  am) 

BILLINQ  CODE  M1CMI1-H 

Department  of  the  Navy 

Board  of  Visitors  to  tlw  United  States 
Naval  Academy;  Meeting 

Plffsuant  to  the  pnmsions  of  the 
Federal  Advisory  Coramtttee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  die  Board  of  Visitors  to  the  United 
States  Naval  Academy  will  meet  11 
September  1969,  at  the  U.S.  Naval 
Academy,  Annapolis,  Maryland.  The 
session,  which  is  open  to  the  publia  will 
conmience  at  8:30  a.m.  and  terminate  at 
12:00  p.m.,  11  September  1989,  in  Room 
301,  Rickover  Hall. 

The  purpose  of  the  meeting  is  to  make 
inquiry  as  die  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipKne,  the  curriculum,  instruction., 
physical  equipment  fiscal  affairs,  and 
academic  method  of  the  Naval 
Academy. 

For  fiirther  iofoimation  concerning 
this  meeting  contact:  Captain  John  W. 
Renard,  U.S.  Navy,  Retired,  Secretary  te 
the  Board  of  Visitors,  Dean  of 
Admissions,  United  States  Naval 
Academy,  Annapolis,  Muyland  21402- 
5017. 


Date:  )uly  27,  uas. 

DBpartBentoflhe  Navy.  AHemale  Padetml 

Register  Liaietm  Officer. 

(FR  Doc  80-17880  Piled  7-31-aR  a3«S  anl 
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Energy 

Consumer  Produdi;  Decision 

OrdsrOraaiRgWi 

Test  Proeadocss  to  the  Ti 

Company 

AOENCV:  Department  of  Energy. 
action:  Decision  and  order. 


summary:  Notice  is  given  of  die 
Decision  and  Order  (Case  No.  F-017) 
granting  The  Trane  Company,  Inc  a 
waiver  for  its  TUQ — ]  series  and 
TDC(  - )  series  condensing  furnaces 
fi-om  existing  DOE  test  procedures. 

FOR  FURTHER  INFORMATMN  COMTACC 

Carl  E.  Adams,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy.  Porrestal  Building, 
Mail  Station,  CE-132, 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585  (202)  588-9127 
Eugene  Margolis,  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Forrestal  Builcfing,  Mail  Station.  GC- 
12, 1000  Independence  Avenue,  SW.. 
Washington.  DC  20505  (202)  586-9507 
SUPPLEMENTARY  MMSMATIOIt  Ib 
accordance  with  10  CFR  4aOL27{g).  notice 
is  hereby  given  of  the  issuance  oi  the 
Decision  and  Order  as  set  out  hebw.  la 
the  Decision  and  Order.  The  Traae 
Company  has  been  panted  a  wuver  for 
its  TUC(-)  series  and  TDC(-)  series 
condensing  furnaces  permitting  the 
company  to  ose  an  alternate  test 
method. 

Issued  in  Washington.  DC  July  28. 1989. 
lohaKBerg, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy- 

In  die  Matter  ot  The  Tnne  Company  (Cue 
No.  F-017) 

The  Eaer^  Cooservatioa  Program  &» 
Consumer  Product*  was  establiahed 
pursuant  to  the  Energy  Policy  and 
Conservation  Act  (EPCA).  Pub.  L  r 
163. 88  Stat.  917.  as  amended  by  the 
National  Energy  Conservation  PoUcy 
Act  (NECPA).  Pub.  L  95-819.  92  Stot 
3266,  tbe  Nati<»al  Api^ance  Energy 
Conservation  Act  of  1967  (NAECA).  Pub. 
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L 100-12,  and  the  National  Appliance 
Energy  Conservation  Amendment  of 
1988  (NAECA 1988),  Pub.  L 100-357.  The 
Act  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consumer  products,  including  furnaces. 
The  intent  of  the  test  procedures  is  to 
provide  a  comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appeiar  at  10  CFR  Part 
430,  Subpart  B. 

DOE  has  amended  the  prescribed  test 
procedure  regulations,  by  adding 
S  430.27,  to  allow  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more  design 
characteristics  which  prevent  testing  of 
the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consumption  characteristics  as  to 
provide  materially  inadequate 
comparative  data.  45  FR  64108 
(September  26, 1980). 

Pursuant  to  i  430.27(g),  the  Assistant 
Secretary  shall  publish  in  the  Federal 
Register  notice  of  each  waiver  granted 
and  any  limiting  conditions  of  each 
waiver. 

The  Trane  Company  (Trane)  filed  a 
"Petition  for  Waiver"  in  accordance 
with  5  430.27  of  10  CFR  Part  430.  DOE 
published  in  the  Federal  Register  the 
Trane  petition  and  solicited  comments, 
data,  and  information  respecting  the 
petition.  54  FR  19228  (May  4, 1989).  One 
comment  was  received  from  the 
Goodman  Manufacturing  Corporation 
which  supported  the  waiver.  DOE 
consulted  with  the  Federal  Trade 
Commission  on  May  25, 1989, 
concerning  The  Trane  petition. 

Assertioiu  and  Deteiminations 

Trane's  petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5  minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Instead, 
Trane  requests  the  allowance  to  test 
using  a  30  second  blower  time  delay 
when  testing  its  TUC(-)  series  and 
TDC(— )  series  gas  furnaces.  Trane 
states  that  since  the  30  second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results  in 
an  improvement  in  efficiency  of 
approximately  1.8  percent,  the  waiver 
should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedures  contain  exceptions 
which  allow  testing  with  blower  delay 


times  of  less  than  the  prescribed  1.5 
minute  delay.  Trane  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  the  TUC(-)  series  and 
TDC(-)  series. 

Since  the  blower  controls 
incorporated  on  the  Trane  furnace  are 
designed  to  impose  a  30  second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  currant  provisions  do  not 
specifically  address  this  type  of  control, 
DOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  30  second  blower 
time  delay  when  testing  the  Trane  series 
furnace.  Accordingly,  with  regard  to 
testing  the  TUC(-)  series  and  TDC{-) 
series  furnaces  only,  today's  Decision 
and  Order  exnnpts  Trane  from  the 
existing  provisions  regarding  blower 
controls  and  allows  testing  with  the  30 
second  delay. 

It  is  therefore  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
The  Trane  Company,  (F-017)  is  hereby 
granted  as  set  forth  in  paragraph  (2) 
below,  subject  to  the  provisions  of 
paragraphs  (3)  and  (4). 

(2)  Not  withstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR  Part 
430,  Subpart  B,  The  Trane  Company 
shall  be  permitted  to  test  its  TUC(-) 
series  and  TDC(  — )  series  gas  furnaces 
on  the  basis  of  the  test  procedure 
specified  in  10  CFR  Part  430,  with  the 
modifications  set  forth  below: 

(i)  Section  9,3.1  of  ANSI/ASHRAE 
Standard  103-1982  is  deleted  and 
replaced  with  the  following  paragraph: 

"Gas-  and  Oil-Fueled  Central 
Furnaces.  After  Equilibrium  conditions 
are  achieved  following  the  cool-down 
test  and  the  required  measurements 
performed,  turn  on  the  furnace  and 
measiu«  the  flue  gas  temperature,  using 
the  thermocouple  grid  described  above, 
at  0.5  and  2.5  minutes  after  the  main 
bumer(s]  come  on.  After  the  burner 
start-up,  delay  the  blower  start-up  by  1.5 
minutes  (t-),  iinless:  (1)  The  furnace 
employs  a  single  motor  to  drive  the 
power  burner  and  the  indoor  air 
circulating  blower,  in  which  case  the 
burner  and  blower  shall  be  started 
together;  (2)  the  furnace  is  designed  to 
operate  using  an  unvarying  delay  time 
that  is  other  than  1.5  minutes,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower;  or  (3)  the  delay  time 
results  in  the  activation  of  a  temperature 
safety  device  which  shuts  off  the  burner, 
in  which  case  the  fan  control  shall  be 
permitted  to  start  the  blower.  In  the 
latter  case,  if  the  fan  control  is 
adjustable,  set  it  to  start  the  blower  at 
the  highest  temperature.  If  the  fan 
control  is  permitted  to  start  the  blower, 
measure  time  delay,  (t-),  using  a  stop 
watch.  Record  the  measured 
temperatures.  During  the  heat-up  test  for 


oil-fueled  furnaces,  maintain  the  draft  in 
the  flue  pipe  withoi  ±0.01  in.  of  water 
gauge  of  the  manufacturer's 
recommended  on-period  draff." 
(ii)  With  the  exception  "of  the 
modification  set  forth  in  subparagraphs 
(i)  above.  The  Trane  Company  shall 
comply  in  all  respects  with  the  test 
procedures  specified  in  Appendix  N  of  - 
10  CFR  Part  430.  Subpart  B. 

(3)  The  waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  the  Department  of  Energy 
prescribes  final  test  procedures 
appropriate  to  the  TUC{— )  series  and 
TDC(  — )  series  condensing  furnace 
manufactured  by  The  Trane  Company. 

(4)  This  waiver  Is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  applicant.  This  waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  application  is 
incorrect. 

Issued  in  Washington,  DC.  July  26, 1989. 
John  R.  Berg. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

[FR  Doc.  89-17934  Fffled  7-31-89;  8:45am  j 
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Federal  Energy  Regulatory 
Commission 

[Dockets  Nos.  CP89-1719-000  et  al.l 

Valley  Gas  Transmission,  Inc.,  et  al.; 
Natural  Gas  Certificate  Filings 

July  24, 1989. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Valley  Gas  Traasmission,  Inc. 

[Docket  No.  CP89-1 719-000 J 

Take  notice  that  on  June  29. 1989, 
Valley  Gas  Transmission,  Inc.  (Valley), 
1301  McKinney,  Suite  700,  Houston, 
Texas  77010.  filed  in  Docket  No.  CP89- 
1719-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Gulf  Energy 
Marketing  Company  (Gulf),  under  the 
blanket  certificate  issued  in  Docket  No. 
CP86-171-O00,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Valley  states  that  pursuant  to  a 
transportation  agreement  dated  May  1. 
1989,  under  ite  Rate  Schedule  T-2.  it 
proposes  to  transport  up  to  18,000  Mcf 
per  day  of  natural  gas  for  Gulf.  Valley 
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states  that  it  wouM  transport  the  giu 
from  various  receipt  points  in  Texas  and 
Louisiana,  as  shown  in  Exhibit  "A"  of 
the  transportation  apeesKnt.  and  would 
deliver  the  gas  to  the  dekvcty  pointa 
showB  in  Exhibit  "&"  of  Mie  ayeeaeat 

Valley  advises  that  Krvice  under 
§  2M.22a(a)  caraaasnced  )iuk  1. 19881  as 
reported  in  Dodut  No^  ST8»-<Q2»-oea 
Vallcjr  further  adnses  di^  it  wosid 
transport  7,086  Md  OB  an  average  day 
and  2.400^000  Mcf  aannalfy. 

Comimeat  date:  Septeiabei  7, 1M9;  in 
accordeace  widi  Stamdard  FHagnph  G 
at  liw  end  of  this  notice. 

2.  Notthem  Nataral  Gas  Coaapany, 
Division  of  Eonn  Coqioratioo 


[Dockit  Na  CP8S-17S4-a0Oi 

Take  notice  diat  on  July  10. 19891. 
Northern  Natm-al  Gas  Company, 
Division  of  Enron  Corporation 
(Northern),  1400  Smith  Street,  Houston, 
Texas  77002^  filed  in  Docket  No.  CP89- 
I7S4-800  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  acquisition 
and  operation  of  certain  existing 
offshore  facilities  in  the  Matagorda 
Offshore  PipeKne  System  (M^S)  and  a 
certain  pipeline  lateral  connected  to 
h^>PS  l^m  Southern  Natural  Gas 
Company  (Southern),  aO  as  more  foHy 
sef  forth  in  the  application  wltich  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  acquire 
Southern's  50  percent  interest  in  the 
Matagorda  Island  Block  688  (MAT  688) 
compression  platform,  two  3,300 
horsepower  compression  units,  liquids 
separation  facilities  and  related 
equipment  tocated  on  the  platform  and 
approximately  2,300  feet  erf  16-inch 
pipeline  used  to  divert  liquids  from  the 
inlet  to  die  discharge  side  of  the 
compression  facilities.  Also,  Northern 
proposes  to  acquire  Southern's  31.6182 
percent  interest  in  approximately  1&7 
mites  of  the  24-iiich  pipeline  lateral 
located  in  Mustang  Island  Block  758 
(MUS  758]  and  Southern's  45  percent 
interest  in  a  receiving  station  and 
appurtenant  facilities  located  on  a 
production  platform  at  MLIS  758. 
Northiun  states  that  the  purchase  of  the 
MUS  758  facilities  would  provide 
Northern  with  an  increase  to  capacity 
from  approximately  127  MMcf  per  day 
to  a^roximately  2S1  MNfcf  per  day 
from  MUS  758  to  MAT68&  Furthar, 
Northern  states  bodi  die  hdOPS  facttities 
and  the  liUS  758  &cifildea  would  ba 
acquired  at  Soatheni's  net  book  wahia 
estiaated  to  be  SlOtflBB^flOOi  fsma. 
intemaOy  generated  fiiada. 


Nortbera  states  ttiat  upoo  aG4uisilion 
of  these  facilities  Northeen  woidd  alao 
acquiie  Southern's  capacity  eatiUeaieats 
for  these  facilities.  Novthem  ioificates 
that  these  capacity  enlitleBents  woaki 
not  be  subject  to  any  tranapertatioa 
contracts  or  request  and  would  be  fiilly 
available  for  allocatiaa  toward  firm 
and/or  interruptible  requests  for 
traospottatioD  services  made  iqioo 
Nortfaeni  under  its  blanket  certificate 
authority  aod/or  Order  500  in 
accordance  with  its  FERC  gas  tariff. 

OMDmeot  dkiter  AogMSt  Mb  lt89,  in 
aecordaoca  %nth  Standard  Paracr^b  F 
at  the  end  of  this  Botiroe. 

3.  Columbia  Gas  Tranaaussioa 
Cotparanen  aad  Texas  Gas 
fCetpocatfoB 


[Docket  No.  CP89-1 680-000] 

Take  notice  that  on  Juaa  22, 1988, 
Columbia  Gas  Transanssion 
Corporation  (Columbia),  17B0 
MacCorkle  Avenue  SE.,  Charleston. 
West  Virginia  25314  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas). 
3800  Frederica  Street.  Owensboro, 
Kentucky  42301.  fointly  referred  to  as 
Applicants,  filed  a  joint  ai^Ucation 
pursuant  to  sections  7(b)  and  7(c]  of  the 
Natural  Gas  Act.  as  amended,  granting 
Columbia  permission  and  approval  to 
abandon  certain  oatural  gas  facilities 
and  services.  Under  section  7(c). 
Applicants  seek  a  certificate  of  public 
convenience  and  necessity  authorizing 
Texas  Gas  to  initiate  natural  gas  sales 
service  to  Dayton  Power  and  Light 
Company  (Dayton),  and  further 
authorizing  Applicants  to  construct, 
operate,  and  lease  facilities  subject  to 
the  jurisdiction  of  the  Commission,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

AppKcants'  requested  authorizations 
are  as  follows: 

Columbia  Request 

Pursuant  to  Section  7(b) 

(1)  The  abandonment  of  llftOOO  Dt/d 
of  contract  demand  to  Daytoo  effective 
December  1. 1989. 

Coluaibia's  partial  abandonment  of 
service  to  Dayton  will  resah  in  a 
reduction  of  Dayton's  firm  certificated 
sales  entitlement  uader  Columbia's  CDS 
Rate  Schedule  from  244,000  Dt/d  to 
125,000  Dt/d. 

(2)  The  abandonraeot  by  sale  to 
Dayton  of  certain  natural  gas  {aci)itie& 

Columbia  w31  abandon  b^  sale 
approximately  339  miles  of  nalantgaa 
pipeiiaa  with  existiag  poiuis  of  delivvy 
aod  aiwarteamces  for  a  Ba§atialad 
price  of  $12  millioa.  Tbe  al 


will  aat  feaalt  in  the  faMB  of  I 
any  custosner. 

(3)  The  akanieaBBcnl  of  certain  { 
of  ddivery  to  Pniianhia  Gas  of  OUo, 
Inc.  (CXH)  widiietaled  sank*  beini 
transferred  to  Dayton. 

COH  cwrently  pfovides  service  to  a 
number  of  manlifie  tap  castoners,  16  of 
whicB  ace  r^hf-orway  cestuiaers  served 
off  facilities  owned  by  P«dmMfle 
Eastern  PipeKoe  Company.  Tbe 
remaining  customers  are  on  die  facilities 
being  sold  to  Dayton.  COH  and  Dayton 
have  agreed  to  transfer  ftis  service  to 
Dayton  at  die  tiaie  af  IIm  sde. 

Pursuant  to  Socman  7(4 

(4)  The  consfructian,  operation,  and 
lease  of  facilities  repaired  to  estabfieii 
eight  (Q  new  points  af  defivery  to 
Dajrton  bi  CUaton,  Madisen, 
Montgonery,  Greene,  ChampaigR.  and 
Cisri:  Counties,  Obia 

Tbeei^  new  points  of  delivery  will 
consist  of  appurtenant  measuring  and 
regalatHig  facilities  required,  as  a  resuh 
of  the  proposed  sale,  at  an  estimated 
cost  of  approxinatcly  $2  miQion.  Dayton 
will  pay  Columbia  d»e  cost  of  the 
facilities  plus  interest  at  dte  FERC- 
approved  rate.  At  such  time  as  Dayton 
has  paid  the  total  cost  of  the  facilities, 
Columbia  wifl  transfer  tide  and 
ownership  of  soch  facilities  to  Dayton. 
Coiumtria  wtH  in  turn  lease  certain 
measuring  facilities. 

Texas  Gas  Requests 

Pursnant  to  Section  7(c) 

(5)  The  initiation  of  fina  sales  service 
to  Dayton  uoder  Texas  Gas'  Rate 
Schedule  G-4  effective  Deceaber  1. 
1988L 

Such  service  will  be  provided  at  a 
daily  contract  demand  level  of  102.856 
MMBHi  under  Rate  Scbedole  C-A.^ 
Texas  Gas  also  intends  to  render  firm 
transports  tioo  ia  the  amount  of  18.000 
MVflStu  per  day  on  a  seM-impienientmg 
basis  under  §  311  of  the  Natural  Gas 
Policy  Act. 

(^  Estabbsh  two  new  points  of 
delivery  to  Dayton  at  Lebanon.  Ofaio, 
and  one  in  Buder  County,  Obio. 

Tbe  last  point  of  delivery  to  Dayton  is 
proposed  at  an  exists^  interconnection 
between  Texas  Gas  and  Cindanati  Gas 
&  Electric  Company  (Cinciimati)  in 
BuUer  Coun^.  Ohio,  wiacfa  Dayton  will 
utilize  as  a  port  of  an  existing 
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transportation  arrangement  between 
Cincinnati  and  Dayton.  Texas  Gas  seeks 
authority  to  relocate  and  modify  its 
existing  four-run  meter  station  which 
serves  Columbia  near  Lebanon.  Ohio, 
dedicating  two  of  the  riins  to  Dayton 
and  the  remaining  two  to  Columbia. 
Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

4.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP89-1717-000] 

Take  notice  that  on  June  29, 1989, 
Colorado  Interstate  Gas  Company 
(CIG).  P.O.  Box  1987,  Colorado  Springs. 
Colorado  80944,  filed  in  Docket  No. 
CP89-1717-000  a  request  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  expansion  of 
the  peak  day  and  seasonal  capability  of 
CIG's  Fort  Morgan  Storage  Field  and  in 
conjunction  therewith  expansion  of  the 
peak  day  and  seasonal  services 
provided  by  CIG  pursuant  to  its  FERC 
Gas  Rate  Schedule  PS-1,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Speciflcally,  CIG  states  that  it 
proposes  the  following: 

•  Increase  the  peak  day  deliverability 
of  Fort  Morgan  from  the  previously 
authorized  volume  of  295  MMcf  per  day 
to  350  MMcf  per  day,  an  increase  of  55 
MMcf  per  day; 

•  Increase  the  seasonal  deliverability 
of  Fort  Morgan  from  the  present  design 
volume  of  7.100  MMcf  to  7,400  MMcf.  an 
increase  of  300  MMcf  seasonally;  > 

•  Revise  the  winter  withdrawal 
period  available  under  Rate  Schedule 
PS-1  to  include  the  months  of  October 
and  April; 

•  Increase  the  peaking  service  daily 
entitlements  available  pursuant  to  Rate 
Schedule  PS-1  from  the  currently 
authorized  level  of  286,305  Mcf  per  day 
to  350,000  Mcf  per  day,  an  increase  of 
163.395  Mcf; 

•  Increase  the  peaking  service 
capacity  volume  available  pursuant  to 
Rate  Schedule  PS-1  from  the  presenUy 
authorized  level  of  6,753,000  Mcf 
seasonally  (November  through  March) 
to  7,549,395  Mcf  seasonally  (October 
through  April); 


'  CIG  slates  that  the  proposed  increase  of  peak 
day  deliverability  and  design  seasonal 
deliverability  would  result  in  an  increase  of  the 
design  seasonal  quantity  from  7.061  MMcf  to  7,360 
MMcf  (an  increase  of  299  MMcf)  and  a  decrease  of 
the  base  gas  inventory  from  7.079  MMcf  to  6,962 
MMcf  (a  decrease  of  117  MMcf).  CIG  indicates  that 
these  changes  would  increase  the  total  inventory 
(the  design  seasonal  quantity  added  to  the  base  gas 
inventory)  from  14,140  MMcf  to  14.332  MMcf,  a  net 
increase  uf  182  MMcf). 


•  Revise  the  daily  delivery  obligation 
as  a  percent  of  the  peaking  service  daily 
entitlement  volume  to  conform  to  the 
extended  winter  withdrawal  period. 

CIG  states  that  to  carry  out  the 
increase  in  the  peak  day  and  seasonal 
deliverability,  it  proposes  to  reconnect 
two  injection/withdrawal  wells  from  the 
Fort  Morgan  low-pressure  system  to  the 
Fort  Morgan  high-pressure  system  and 
to  upgrade  the  station  piping  at  the  Fort 
Morgan  Compressor  Station  from  a 
maximum  allowable  operating  pressure 
(MAOP)  of  1.945  p.s.i.g.  to  an  MAOP  of 
2.000  p.s.i.g.  CIG  indicates  that  the  total 
estimated  cost  of  the  proposed  facilities 
to  increase  the  Fort  Morgan 
deliverability  i|  $181,300.  CIG  states  that 
this  cost  will  be  financed  from  funds  on 
hand  and  internally  generated  cash  from 
operations. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  P.iragraph  F 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Company 

[Docket  No.  CP89-1828-000) 

Take  notice  that  on  July  17, 1989, 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-1828-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  under  die  Natural  Gas  Act 
for  authorization  to  provide  an 
interruptible  transportation  service  for 
Chevron,  USA,  Inc.,  (Chevron),  a 
producer  of  natural  gas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP86-^l-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  states  that  it  proposes  to 
transport  natural  gas  for  Chevron  from 
various  points  of  receipt  in  Kansas, 
Oklahoma  and  Texas  to  various  points 
of  delivery  on  Williams'  system  in 
Kansas,  Texas  and  Wyoming. 

Williams  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  Chevron  would  be  20,000  MMBtu 
equivalent,  15,000  MMBtu' equivalent 
and  5,475,000  MMBtu  equivalent  of 
natural  gas,  respectively. 

Williams  states  that  transportation 
service  for  Chevron  began  on  June  1. 
1989  under  the  120-day  automatic 
authorization  provisions  of  Section 
284.223(a)  as  reported  in  Docket  No. 
ST89-4037-000  filed  with  the 
Commission. 

Comment  date:  September  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-1747-000J 

Take  notice  that  on  July  7, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CP89-1747-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
for  an  order  granting  permission  and 
approval  for  the  abandonment,  effective 
October  31, 1989,  of  its  LNG  storage 
service  for  Greeley  Gas  Company 
(Greeley)  under  Rate  Schedule  LS-1  of 
Northwest's  FERC  Gas  Tariff.  Volume 
No.  1,  all  as  more  ftilly  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  by  Commission 
Order  issued  April  1, 1982,  in  Docket  No. 
CP82-140  Northwest  was  authorized  to 
provide  an  LNG  storage  service  for 
Greeley  pursuant  tn  a  service  agreement 
dated  January  1, 1982,  under  Rate 
Schedule  LS-1  of  Northwest's  FERC  Gas 
Tariff,  Volume  No.  1.  The  service 
agreement  covers  the  liquefaction, 
storage,  vaporization  and  delivery  of  a 
storage  capacity  to  220,000  therms,  with 
a  daily  storage  demand  of  25,000  therms, 
for  a  term  expiring  October  31. 1989. 

It  is  further  stated  that  Greeley 
notified  Northwest,  by  letter  dated  April 
24, 1989,  that  it  elected  not  to  extend  its 
LS-1  service  agreement  past  the  October 
31, 1989  expiration  date  and  that  the 
service  was  no  longer  needed. 
Accordingly,  Northwest  requests 
permission  and  approval  to  abandon  its 
presently  authorized  LNG  storage  gas 
service  for  Greeley  under  Rate  Schedule 
LS-1,  it  is  stated.  Northwest  requests 
that  the  abandonment  be  made  effective 
October  31, 1989,  to  coincide  with  the 
termination  date  of  the  service 
agreement.  Northwest  states  that  it  does 
not  propose  to  abandon  any  of  its 
pipeline  facilities  in  conjunction  with 
this  abandonment  of  service. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

7.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-17B1-0001 

Take  notice  that  on  July  10, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP89-1761-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  an 
abandon  skid-mounted  2-inch 
measurement  station  known  as  the 
Kilroy-Iberia  Lagoon  2-inch  Meter 
Station  in  Iberia  Parish,  Louisiana,  all  as 
more  fully  set  forth  in  the  appUcation  on 
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file  with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  originally  installed  the 
measurement  facility  to  transport  gas 
pursuant  to  the  authority  of  Section  311 
of  the  Natural  Gas  Policy  Act.  Such 
"point  of  receipt"  was  later  used  to 
transport  gas  on  a  jurisdictional  basis 
for  an  end-user  pursuant  to  Order  234-B 
and  was  reported  by  Texas  Gas  to  the 
Commission  under  the  automatic 
provisions  of  S  157.208(e)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Texas  Gas 
in  Docket  No.  CP82-407-000.  The 
production  associated  with  such 
facilities  has  since  been  abandoned  by 
the  producer  and  all  wells  plugged. 

Comment  date:  August  14. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

8.  Southern  Natural  Gas  Company 

[Docket  No.  CP89-1 752-000] 

Take  notice  that  on  July  10, 1989, 
Southern  Natural  Gas  Company 
(Southern),  P.  O.  Box  2563,  Birmingham, 
Alabama  35202-2563  filed  in  Docket  No. 
CP89-1752-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
by  sale  to  Northern  Natural  Gas 
Company,  Division  of  Enron  Corp. 
(Northern)  its  interest  in  certain 
pipeline,  compression  and  measurement 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  states  that  it  proposes  to 
abandon,  by  sale  to  Northern,  its 
interest  in  a  compression  platform,  two 
3,300  horsepower  compressor  imits,  and 
approximately  2.300  feet  of  16-inch 
pipeline  located  in  Matagorda  Island 
Block  686,  offshore  Texas  (Block  686)  at 
an  interconnection  with  the  Matagorda 
Offshore  Pipeline  System  (MOPS), 
which  extends  from  Block  686  to 
interconnections  onshore  with  Houston 
Gas  Pipe  Line  Company  and  Florida  Gas 
Transmission  Company  (Florida)  in 
Refugio  County,  Texas.  Southern  further 
states  that  Northern  and  Southern  are 
joint  owners  of  these  compression 
facilities  which  were  authorized  by 
Commission  order  dated  June  18, 1984, 
in  Docket  No.  CP83-186,  and  that 
Northern  has  agreed  to  purchase 
Southern's  interest  in  the  compression 
facilities  pursuant  to  a  Purchase  and 
Sale  Agreement  dated  June  30. 1989, 
(Agreement).  Upon  completion  of  the 
sale  to  Northern.  Northern  would  own 
100  per  cent  of  the  facilities  and  obtain 
the  incremental  capacity  in  MOPS 
associated  with  the  compression 
facilities,  it  is  indicated. 


In  addition.  Southern  states  that  the 
Agreement  also  provides  for  the  transfer 
to  Northern  by  sale  approximately  16.7 
miles  of  24-inch  pipeline  extending  from 
Mustang  Island  Block  758.  offshore 
Texas.  (Block  758)  to  an  interconnection 
with  MOPS  in  Block  686.  Southern  states 
that  it  currently  owns  a  31.8182  per  cent 
interest  in  the  pipeline  which  is  also 
owned  by  Northern,  Florida,  Natural 
Gas  Pipeline  Company  of  America 
(Natural)  and  Transcontinental  Gas  Pipe 
Line  Corporation.  Southern  also 
proposes  to  abandon  by  sale  .to 
Northern  its  45  per  cent  interest  in  the 
receiving  station  located  on  the 
production  platform  in  Block  758  which 
is  now  owned  by  Southern,  Natural  and 
Florida. 

Southern  states  that  Northern  would 
pay  to  Southern  the  depreciated  value  of 
Southern's  interest  in  the  facilities 
estimated  to  be  $10,P<^6,000.  Southern 
states  that  it  only  requires  the  use  of  its 
share  in  the  effective  capacity  in  MOPS 
for  it  to  take  delivery  of  its  system 
supply  gas  in  the  area  and  therefore. 
Northern  can  more  efficiently  use  the 
incremental  capacity  in  MOPS 
associated  with  the  compression 
facilities  and  the  capacity  in  the  Block 
758  pipeline. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

9.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-1815-000] 

Take  notice  that  on  July  14, 198a 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1815-00a  a  prior  notice  request 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  CasMark,  Inc.  (GasMark),  a 
marketer  of  natural  gas,  under  the 
blanket  certificate  issued  Northwest  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Northwest  states  that  pursuant  to  a 
Transportation  Agreement  dated 
February  10, 1988,  as  amended  May  26, 

1988.  December  5, 1986.  and  April  27, 

1989,  under  Rate  Schedule  TI-1.  it 
proposes  to  transport  up  to  ll.tXX) 
MMBtu  of  natural  gas  per  day  for 
GasMark  from  various  existing  receipt 
points  on  Northwest's  system  in  Utah, 
Colorado,  Wyoming,  Oregon  and 
Washington  and  redeliver  the  gas  to 
various  delivery  points  on  Northwest's 
system  in  Colorado,  Idaho,  New  Mexico, 


Oklahoma,  Oregon,  Utah,  Washington 
and  Wyoming. 

Northwest  states  that  do  construction 
of  facilities  would  be  required  to  provide 
the  transportation  service. 

Northwest  further  states  that  the 
maximum  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  11.000  MMBtu,  100 
MMBtu  and  36,500  MMBtu.  respectively. 

Northwest  advises  that  service  under 
S  284.223(a)  commenced  June  10, 1969. 
as  reported  in  Docket  No.  ST89-4095- 
000. 

Comment  date:  September  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  United  Gas  Pipe  Line  Company 

(Docket  No.  CP8»-1 805-000] 

Take  notice  that  on  July  13. 1989. 
United  Gas  Pipe  Line  Company  (United). 
Post  Office  Box  1478,  Houston.  Texas 
77251-1478,  filed  in  Docket  No.  CP89- 
1805-000  an  apphcation  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  United  to  provide 
the  transportation  and  delivery  of 
natural  gas  for  direct  sale  to  American 
Cyanamid  Company  (American 
Cyanamid).  a  direct  industrial  customer, 
all  as  more  fully  set  forth  in  the 
application,  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  United  requests 
authorization  to  implement  an 
interruptible  gas  sales  contract  with 
American  Cyanamid  at  its  acrylic  fiber 
plant  located  near  the  city  of  Pensacola. 
in  Santa  Rosa  County.  Florida.  United 
states  that  the  volume  of  natural  gas  to 
be  dehvered  pursuant  to  the 
interruptible  gas  sales  contract  dated 
April  1. 1989,  shall  not  exceed  13.500 
MMBtu  on  any  one  day.  It  is  further 
stated  that  the  contract  is  effective  for  a 
term  ending  April  1, 1990.  and  shall 
continue  month-to-month  thereafter 
unless  terminated  by  either  party  upon 
at  least  thirty  days  written  notice, 
provided  that  any  such  notice  shall  not 
be  effective  prior  to  the  expiration  of  the 
initial  term  of  the  contract.  United  states 
that  the  proposed  direct  sales  of  natural 
gas  will  be  pro\  -ded  through  the  use  of 
existing  facilities  United  states  that  it 
believes  that  implementation  of  the 
interruptible  service  requested  is  in  the 
public  interest  because  this  action  will 
provide  an  opportunity  for  American 
Cyanamid  to  continue  to  obtain  supplies 
of  natural  gas  at  a  competitive  price. 

Comment  date:  August  14, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 
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11.  Tennestee  Gas  npeUne  Company 

(Docket  No.  CP88-1766-000] 

Take  notice  that  on  July  11, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
1765-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  operation  of 
facilities  necessary  to  enable  Tennessee 
to  deliver  gas  to  an  intrastate  pipeline 
located  in  Texas,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  has 
previously  installed  miscellanous  piping, 
metering  facilities  and  cooling 
equipment  at  its  existing  interconnection 
with  Channel  Industries  Gas  Company 
(Channel)  near  Agua  Dulce,  Texas, 
pursuant  to  §  284.3  of  the  Commission's 
Regulations.  Tennessee  explains  that 
these  facilities  enable  Tennessee  to 
deliver  gas  to  Channel,  thus  providing 
suppliers  access  to  additional  markets 
and  customers  on  downstream  pipeline 
systems  access  to  additional  supplies.  It 
is  further  explained  that  it  provides 
Tennessee  and  shippers  a  means  to 
avoid  certain  capacity  constraints  on 
Tennessee's  facilities  originating  out  of 
south  Texas. 

It  is  stated  that,  currently,  the 
utilization  of  the  facilities  are  limited  to 
gas  transported  under  Section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 
Tennessee  requests  authorization  to 
utilize  these  facilities  for  gas  not  being 
transported  under  Section  311  of  the 
NGPA,  such  as  for  gas  being  transported 
under  Tennessee's  blanket  certificate 
under  Part  284  Subpart  G  of  the 
Commission's  Regulations.  Tennessee 
states  that  since  it  has  already  been 
reimbursed  for  the  cost  of  the  facilities 
requested  by  a  section  311  shipper, 
granting  the  requested  authorization  will 
not  involve  additional  costs  to 
Tennessee. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Tennessee  Gas  Pipeline  Company 

(Docket  No.  CP89-1782-000] 

Take  notice  that  on  )uly  12, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP89- 
1782-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  for  the  abandonment  of  a 
compressor  unit,  located  in  Lake 
Raccourci  Field,  in  Lafourche  Parish, 
Louisiana,  all  as  more  fully  set  forth  in 


the  application  on  file  with  the 
Commission  aad  open  to  public 
inspection. 

Tennessee  states  that  the  1.000 
horsepower  solar  compressor  was 
placed  in  service  in  October  1974 
pursuant  to  a  request  for  authorization 
filed  by  Tennessee  in  Docket  No.  CP74- 
22.  Tennessee  further  states  that  at  this 
time,  the  compressor  no  longer  satisfies 
the  current  compression  needs  of  the 
field  and  should  be  replaced  with  a 
smaller  compressor  unit.  Thus.  Amoco 
Production  Company  has  requested 
Tennessee  to  remove  the  1,000 
horsepower  solar  compressor  and 
replace  it  with  a  new  one.  Tennessee 
states  that  it  intends  to  use  its  blanket 
authority  to  install  a  smaller  compressor 
upon  receipt  of  abandonment 
authorization  in  the  instant  proposal. 

Tennessee  indicated  that  the  cost  of 
the  proposed  abandonment  would  be 
approximately  $23,000  with  an  estimated 
salvage  value  of  $313,000. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CPa9-l 832-000] 

Take  notice  that  on  July  18. 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  Hied  in  Docket  No.  CP89- 
1832-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Elf  Aquitaine.  Inc. 
(Elf  Aquitaine  J,  under  Tennessee's 
blanket  certificate  issued  in  Docket  No. 
CP87-115-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  50,000  dekatherms  of 
natural  gas  per  day  for  Elf  Aquitaine 
from  receipt  points  located  in  Offshore 
Louisiana  and  Mississippi  to  delivery 
points  located  in  Louisiana,  Alabama, 
Mississippi  and  West  Virginia. 
Tennessee  anticipates  transporting  an 
annual  volume  of  18.250,000  dekatherms. 

Tennessee  states  that  the 
transportation  of  natural  gas  for  Elf 
Aquitaine  commenced  June  15, 1989,  as 
reported  in  Docket  No.  ST89-4130-000, 
for  a  120-day  period  pursuant  to  Section 
284.223(a)  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  Tennessee  in  Docket  No. 
CP87-115-000. 

Comment  dote:  September  7, 1989,  in 


accordance  w 


at  the  end  of  this  notice 


th  Standard  Paragraph  G 


14.  Nfidwestem  Gas  Transmission 
Company 

(Docket  No.  CP87-l(B-O0e) 

Take  notice  that  on  June  28, 1989, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston.  'Texas  77252,  filed  in  Docket 
No.  CP87-106-006  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act,  a  petition  to 
amend  its  certificate  of  public 
convenience  and  necessity  issued  in 
Docket  No.  CP87-106,  so  as  to  authorize 
an  extension  of  the  interruptible 
transportation  service  provided 
thereunder  to  Minnegasco,  Inc.  for  a 
term  to  coincide  with  the  authorization 
for  the  existing  firm  service,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Midwestern  states  the  extension  of 
the  transportation  service  is  in  the 
public  interest  as  the  transportation 
service  is  necessary  to  provide  access  to 
sources  of  supply  already  committed 
under  existing  gas  purchase 
arrangements. 

Comment  date:  August  14. 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

15.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-ia31-O0O) 

Take  notice  that  on  July  18, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederics  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1831-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natiiral  ga's  on 
behalf  of  Phibro  Distributors 
Corporation  (Phibro),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

"Texas  Gas  would  perform  the 
proposed  interruptible  transportation 
service  for  Phibro.  pursuant  to  an 
interruptible  transportation  service 
agreement  dated  May  10, 1989.  The 
transportation  agreement  is  effective 
through  May  1989,  and  month  to  month 
thereafter  until  terminated  by  either 
party  on  thirty  days  written  notice. 
Texas  Gas  proposes  to  transport  50,000 
MMBtu  on  a  peak  and  average  day;  and 
on  an  annual  basis  approximately 
18,250,000  MMBtu  of  natural  gas  for 
Phibro.  Texas  Gas  proposes  to  transport 
the  subject  gas  from  receipt  points 
located  in  various  blocks  located 


^'.i     ^.-"M^i^*, 


FedenJ  Regbter  /  Vol  54.  No.  146  /  Tuesday.  August  1.  19B9  /  fteticeg 


aiTzs 


Offshore  Texas.  Texas  Gas  proposes  to 
deliver  the  gas  to  Phibro  at  the  existing 
interconnection  with  ANR  Pipeline 
Company  located  in  Block  167,  West 
Cameron  Area,  Offshore  Louisiana. 
Texas  Gas  states  that  Phibro  has 
identified  the  recipient  of  the  gas  as 
Orange  &  Rockland  Utilities. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  Texas  Gas  commenced 
such  self-implementing  service  on  June 
4, 1989,  as  reported  in  Docket  No.  ST89- 
4057-000. 

Comment  date:  September  7, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Southern  Natural  Gas  Company 

(Docket  No.  CP89-1807-000] 

Take  notice  that  on  July  13, 1989. 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563  filed 
in  Docket  No.  CP89-1807-000  a  request 
pursuant  to  §  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  for  American 
Central  Gas  Companies,  Inc.  (American) 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-316-000  under  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  with  the  Commission  and 
open  to  public  inspection. 

Southern  states  that  pursuant  to  a 
Transportation  Agreement  dated  May 
10, 1989,  it  proposes  to  transport  100,000 
MMBtu  per  day  of  natural  gas  for 
America  under  Southern's  Rate 
Schedule  FT,  for  a  primary  term  of  one 
month  thereafter  unless  cancelled  by 
either  party. 

Southern  also  states  that  the 
maximum  day,  average  day  and  annual 
transportation  would  be  100,000  MMbtu. 
20,000  MMbtu,  and  7,300,000, 
respectively.  Southern  proposes  to 
receive  the  gas  at  various  receipt  points 
in  ofishore  Texas,  offshore  Louisiana, 
Mississippi  and  Alabama  for  delivery  to 
various  points  in  Georgia  and 
Tennessee. 

Southern  further  states  it  commenced 
their  service  May  16, 1989,  or  reported  in 
Docket  No.  ST89-3704-000. 

Comment  date:  September  7, 1989,  in 
acctMtiance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


17.  Williams  Nalmal  Gas  Company 

[Docket  No.  CPB0-1827-000| 

Take  notice  that  on  July  17, 1989, 
Williams  Natural  Gas  Company  (WNG) 
filed  in  Docket  No.  CP89-1827-000  a 
request  pursuant  to  S  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act,  to  transport 
natural  gas  under  its  blanket  certificate 
issued  in  Docket  No.  CP86-631-000  for 
PSI,  Inc.  (PSI).  all  as  more  hilly  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  requests  authorization  to 
transport,  on  a  firm  basis,  up  to  a 
maximum  of  20.000  MMBtu  of  natural 
gas  for  PSI  from  various  receipt  points  in 
Colorado,  Kansas,  Missouri,  Oklahoma, 
Texas  and  Wyoming  to  various  delivery 
points  on  WNG's  system  located  in 
Kansas,  Missouri,  Nebraska,  Oklahoma, 
Texas  and  Wyoming.  WNG  also 
anticipates  transporting  20,000  MMBtu 
on  an  average  day  and  7,300,000  MMBtu 
on  an  anual  basis. 

WNG  indicates  that  service 
commenced  June  1, 1989,  as  reported  in 
Docket  No.  S'T89-4039-000. 

Comment  date:  September  7, 1989,  in 
accordance  vtrith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  he  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 


Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
stafi'  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-17856  Filed  7-a-S9;  8:45  am] 

BtLUMO  COOC  tm-OI-M 


Office  of  Hearings  and  Appeals 


Cases  FHed  During  the  Week  of  May  26 
Through  June  2, 1989 

During  the  Week  of  May  28  through 
June  2, 1989,  the  appeals  and 
applications  for  other  rehef  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  section  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
July  19. 1989. 


31730 


I 

Federal  Reyster  /  Vol.  54.  No.  146  /  Tuesday.  August  1.  1989  /  Notices 


UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  May  26  through  June  2. 1969] 


Date 


05/30/89. 

06/30/B9 
05/30/89 

Do 

Do 

05/31/89. 


Name  and  location  of 
applicant 


William      Albert      Hewgley, 
Kingston,  Tennessee. 


Frank    L    Bordell,    Ballston 
Lake.  New  York. 

Schenectady  Gazette.  Sche- 
nectady, New  York. 

Government      Accountatiility 
Project,  Washington,  DC 

Robert  G.  Stater,  Scotia,  New 
York. 

Glen  Milner,  Seattle,  Wash- 
ington. 


Case  No. 


KFA-0292 

KFA-0293 
KFA-0295 
KFA-0297 
KFA-0296 
KFA-0294 


Type  of  submission 


Appeal  Of  an  Information  Request  Denial,  tf  Granted:  The  March  21,  1989  Freedom  of 

Information  Request  Up  Denial  Issued  by  the  Offk:e  of  Fedenal  Investigatkxis  would  be 

rescinded  and  William  Albert  Hewgley  wouW  receive  access  ttie  a  complete  special  security 

clearance  re-investigation  records  requested. 
Appeal  of  an  Information  Request  Denial.  If  Granted:  The  non-claBSified  withhekj  portions  of 

the  requested  document  woukJ  be  released  to  the  appellant  as  applied  in  Frank  L  Bordell. 

Case  No.  KFA-0278. 
Appeal  of  an  Inforn^tion  Request  Denial,  tf  Granted:  The  non-cla$sified,  withhekj  portkins  of 

the  requested  document  would  be  released  to  the  appellant  as  applied  in  Schenectady 

Gaaette,  Case  No.  KFA-0218. 
Appeal  of  an  Information  Request  Denial,  tf  Granted:  The  non-clalsifiod,  withheld  portions  of 

the  requested  document  would  be  released  to  the  appellant  as  applied  in  Government 

Accountability  Project;  Case  No.  KFA-0261. 
Appeal  of  an  infomaion  Request  Denial.  If  Granted  The  non-datsified,  withhekJ  portons  of 

the  requested  documents  wouM  be  released  to  the  appellant  as  applied  in  Robert  G. 

Stater,  Case  No.  KFA-0215. 
Appeal  of  an  Information  Request  Denial.  If  Granted  The  May  9, 1969  Freedom  of  Information 

Re<|uest  Denial  issued  by  the  Office  of  Albuquerque  Operationa  wouM  be  rescinded,  and 

Glen  Milner  would  receive  access  to  pages  11-2  and  11-3  of  AL  Chapter  S6XA,  Revision  1. 


Refund  Appucations  Received 


Data 

Name  of  refund 

received 

proceeding/name  of 
refund  applKation 

Case  No. 

05/26/89 

Crude  Oil  Refund, 

RF272-75494 

thru  06/ 

Applications 

thnj  RF272- 

02/89 

Received. 

75498 

Do 

Atlantic  Rk:hfield 

RF304-9314 

Refund, 

thru  RF304- 

Appttcattons 

9405 

Received. 

Do 

Shell  Refund. 

RF31 5-5982 

AppUcations 

thru  RF315- 

Received. 

6066 

05/30/89 

Peoples  Crown 
Servfce  Statton. 

RF313-159 

Do 

Gar-Mar,  Ltd 

RF313-160 

Do 

Jauno  &  Tony 
Service  Station. 

RF307-99e2 

Do 

Schafer  Brothers  & 
Company. 

RF30O-10821 

06/01/89 

Queen  City  Fuel  Oil 
Co. 

RF313-162 

Do 

Spectrum  Stores,  Inc .. 

RF313-163 

Do 

Russell  Petroleum 
Corporation. 

RF313-164 

Do 

Astro,  Inc 

RF313-165 

Do 

McKeens  Exxon 

RF307-9963 

Do 

Yopp's  Sen/ice 
Statton. 

RF307-9964 

Do 

O'Bnen  Oil  Company, 
Inc. 

RF307-9965 

Do 

Mabuhay  Service 
Station. 

RF300- 10823 

Do 

Allied  Stations 

RF300-10e24 

06/02/89 

Independent  Oil  & 
Coal  Company. 

RF314-30 

Do 

Mocar  Oil  Company 

RF3 14-31 

Do 

Independent  Oil  & 
Coal  Company. 

RF3 14-30 

06/05/89 

Lee  a  Ed's  Service 
Station. 

RF309-1358 

[FR  Doc.  89-17935  Filed  7-31-89;  8:45  am] 

BILUNO  COOC  S450-«1-M 


ENVIRONMENTi 
AGENCY 


[FRL-3622-4] 


r 


PROTECTION 


Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act  {44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  beore  August  31, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA,  (202  382-2740). 
supplementarv  information: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  for  Iron  and  Steel  Plants. 
(Subpart  N).  (EPA  ICR  #1069.03;  OMB 
#2060-0029).  This  is  a  reinstatement  of  a 
previously  approved  collection. 

Abstract:  Sources  must  notify  EPA  of 
construction,  modifications,  start-ups, 
shutdowns,  malfunctions,  date  and 
results  of  performance  tests.  Owners/ 
Operators  will  maintain  an  instrument 
to  record  daily  the  time/duration  of  each 
steel  production  cycle  and  exhaust  gas 
diversion  from  the  main  stack.  Facilities 
using  venturi  scrubbers  must  install. 


calibrate  and  maintain  devices  to 
continuously  measure  pressure  loss 
through  the  venturi  constriction,  and 
make  semiannual  reports  of  low 
pressure. 

Burden  Statement:  The  estimated 
average  public  burden  for  this  collection 
of  information  is  514  hours  for  reporting 
and  1095  hours  for  recordkeeping.  This 
esMmate  includes  aO  aspects  of  the 
information  collection  including  time  for 
reviewing  instructions,  and  gathering 
and  maintaining  the  data  needed. 

Respondents:  Owners/Operators  of  iron 

and  steel  plants 
Estimated  No.  of  Respondents:  12 
Estimated  Total  Annual  Burden  on 

Respondents:  1,609  hours 
Frequency  of  Collection:  Semiannually 

and  quarterly 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden  to 
both  of  the  following  addresses: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223),  401  M  Street,  SW., 
Washington,  DC  20460 

Nicolas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  728  Jackson  Place, 
NW..  Washington,  DC  20503, 
(Telephone  (202)  895-3084) 
Date:  July  17, 1989. 

Paul  Lapsley, 

Director,  Infoi  motion  ond  Regulatory  Systems 

Division. 

[FR  Doc.  89-17841  Filed  7-31-89;  8:45  am) 

BILLING  CODE  SSeO-SO-M 
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SITU 


tFRL-3623-2] 

Agency  Information  Collection 
Activities  UnCter  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  OHice  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  native  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA.  (202  382-2740). 

DATE:  Comments  must  be  submitted  on 
or  before  August  31. 1989. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Mobile  Sources  Emission 
Factors  Survey  (EPA  ICR  No.  0619;  OMB 
No.  2060-0078).  (This  is  a  renewal  of  a 
previously  approved  collection). 

Abstract:  The  Emission  Factors 
Survey  tests  a  random  sample  of 
privately  owmed  motor  vehicles 
stratified  by  class,  mileage  and 
geographical  areas.  The  purpose  is  to 
characterize  levels  of  exhaust  pollutants 
for  each  combination  in  the  sample.  TTie 
data  generated  by  this  survey  are  used 
to  model  air  pollution  produced  by 
mobile  sources,  and  to  determine  the 
impact  of  regulations  and  the  benefits  of 
control  programs. 

Burden  Statement  The  pubUc 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .444 
hour  per  response  including  the  time  for 
reviewing  instructions. 

Respondents:  Ovwners  of  in-use  motor 
vehicles. 

Estimated  No.  of  Respondents:  65O0. 
Estimated  Total  Annual  Burden  on 
Respondents:  2886  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223],  401  M  Street,  SW., 
Washington.  DC  20460 
and 

Nicolas  Garcia,  Office  of  Management 
and  Budget,  Office  of  Information  and 


Regulatory  Affairs.  728  Jackson  Place, 
NW.  Washington,  DC  20530. 
Date:  July  11. 1989 

David  Schwarz, 

Acting  Director.  Information  and  Regulatory 

Systems  Division. 

[FR  Doc.  89-17917  FUed  7-31-89;  6:45  am] 

nUJNOCOOE( 


FEDERAL  HOME  LOAN  BANK  BOARD 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoHection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

July  25, 1989. 

The  Federal  Commimications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  imder  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C  3501-3520). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  (202)  857-380a  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 
Persons  wishing  to  comment  on  this 
information  collection  should  cobtact 
Eyvette  Flynn,  Office  of  Management 
and  Budget.  Room  3235  NEOB, 
Washington,  DC  20503,  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  ]erry  Cowden. 
Federal  Communications  Commission. 
(202)  632-7513. 

OMB  Number:  3060-0024. 

Title:  Section  76.29,  Special  temporary 
authority  rules  in  the  cable  television 
service. 

Action:  Extension. 

Respondents:  Businesses  (including 
small  businesses). 

Frequency  of  Response:  On  occasion. 

Estimated  Annual  Burden:  1  response; 
3  hours;  3  hours  each.. 

Needs  and  Uses:  Section  76.29  permits 
additional  flexibility  and  procedural 
specificity  when  applying  for  special 
deviations  from  rules  in  situations 
requiring  temporary  and  immediate 
action  not  otherwise  possible  under  the 
more  extended  pleading  requirement  of 
general  rules.  Data  used  by  FCC  staff  to 
assure  that  grant  of  special  temporary 
authority  will  not  cause  interference  to 
other  stations. 

Federal  Communications  Commission, 

WilUam  F.  CaUin. 

Acting  Secretary. 

[FR  Doc.  89-1789Z  FUed  7-31-89:  8:45  am] 

BILUNO  COOE  •712-01-lt 


Clover  Federal 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  as  amended.  12  U.S.C  14a4(d)(6MA} 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Clover  Federal  Savings  and  Loan 
Association,  Beverly  Hills,  California  on 
July  19, 1989. 

Dated:  July  26. 1989. 

By  the  Federal  Home  Loan  Bank  BoanL 
|ohn  F.  Ghizzooi. 
Assistant  Secretary. 
[FR  Doc  8»-178ei  Filed  7-31-80;  8:45  am| 

MLUNG  COOC  e720-01-M 


[No.  ••-2026] 

Authority  Delegation;  Federal  Savings 
and  Loan  Insurance  Corp^ 
Conservator  for  Insolvent  Insured 
Institutions;  etc. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Notice. 

In  the  matter  of  amended  delegation  of 
authority  to  appoint  the  Federal  Savings  and 
Loan  Insurance  Corporation  at  conaervator 
for  insolvent  FSUC-Inaured  inititutioiu  and 
amended  delegation  of  authority  to  appoint 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  receiver  and  replace  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  conservator  with  the  Federal 
Savings  and  Loan  Insurance  Corporation  as 
receiver. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  Paragraph 
2  of  Resolution  No.  89-538  and 
Paragraph  3  of  Resolution  No.  1471  by 
deleting  the  word  "two"  and  inserting 
the  word  "three"  in  lieu  of  thereof  in  the 
first  sentence  of  each  such  paragraph, 
which  sentence  shall  read,  as  amended: 
"Each  Executive  Director  may  further 
designate  no  more  than  three 
subordinate  officers,  each  of  whom  may 
exercise  the  authority  conferred  upon 
such  Executive  Director  by  this 
resolution. 
DATE  July  21, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSUC.  (202)  906-6851  or 
Debra  A.  Buie,  Attorney,  Office  of 
General  Counsel,  (202)  906-6851.  Federal 
Home  Loan  Bank  Board,  1700  G.  Street, 
NW..  Washington,  DC  20552. 
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SUPPLEMENTARY  INFORMATION:  By 

Resolution  No.  89-^38,  dated  March  7. 
1989.  the  Federal  Home  Loan  Bank 
Board  ("Board")  authorized  the 
Executive  Director  of  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSUC").  the  Executive  Director  of  the 
Office  of  Regulatory  Activities  ("ORA") 
and  the  General  Counsel  (each  an 
"Executive  Director")  to  designate  no 
more  than  two  subordinate  officers  to 
exercise  the  authority  conferred  by  that 
Resolution. 

By  Resolution  No.  89-1471.  dated  May 
IS,  1989,  the  Board  authorized  the 
Executive  Directors  of  FSLIC  and  ORA 
and  the  General  Counsel  (each  an 
"Executive  Director")  to  designate  no 
more  than  two  subordinate  officers  to 
exercise  the  authority  conferred  by  that 
Resolution. 

The  Board  has  adopted  the  following 
resolution: 

Resolved,  That.  Paragraph  2  of 
Resolution  No.  89-538.  dated  March  7, 
1989,  and  Paragraph  3  of  Resolution  No. 
89-1471,  dated  May  IS,  1989.  be 
amended  by  deleting  the  word  "two"and 
inserting  the  word  "three"  in  lieu  thereof 
in  the  first  sentence  of  each  such 
paragraph;  and  each  such  sentence  shall 
read,  as  amended:  "Each  Executive 
Director  may  further  designate  no  more 
than  three  subordinate  officers,  each  of 
whom  may  exercise  the  authority 
conferred  upon  such  Executive  Director 
by  this  resolution". 

The  Federal  Home  Loan  Banlc  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-17862  Filed  7-31-89;  8:45  am) 

BILUNO  CODE  6720-01-M 


FEDERAL  MARITIME  COMMISSION 
Notic*  Of  Agremwnt(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s}  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200269 

Title:  Port  of  Galveston  Terminal 
Agreement 

Parties:         \ 

The  Board  of  Trustees  of  the 
Galveston  Wharves  (The  Wharves) 

Pillsbury  Company.  Inc.  (Pillsbury) 

Synopsis:  The  Agreement  provides 
that  Pillsbury  will  participate  with  The 
Wharves  in  an  incentive  program  to 
increase  the  movement  of  flour  through 
the  Port  of  Galveston.  The  term  of  this 
Agreement  is  for  nine  months. 

Agreement  No.:  224-200164-001 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

Port  of  Oakland  (Port) 

CMB  N.V.  (Compagnie  Maritime 
Beige) 

Naviera  Pacifico.  C.A. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  for  the  nonexclusive 
use  of  the  Port'i  Charles  P.  Howard 
Terminal  to  add  Naviera  Pacifico.  C.A. 
as  an  additional  party  to  the  agreement. 

Agreement  No.:  224-010774-005 

Title:  Georgia  Ports  Authority 
Terminal  Agreement 

Parties: 

Georgia  Portt  Authority  (GPA) 

Evergreen  Marine  Corp.  (Taiwan).  Ltd. 

Costa  Container  Line 

Italia  di  Nav|gazione 

Synopsis:  The  Agreement  modifies  the 
rate  schedule  of  Agreement  No.  224- 
010774  to  provide  for:  consolidated  rates 
for  containers  loaded  and  unloaded 
from  vessels  at  GPA's  terminal;  a 
dockage  charge  of  $4.55  per  loaded  TEU 
billed  to  the  veasel  operator;  and. 
charges  for  services  not  included  in  the 
consolidated  rate  to  be  performed  at  80 
percent  of  current  tariff  rates. 

Agreement  No.:  224-200270 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 

Port  of  Oakland  (Port) 

Mitsui  O.S.K.  Lines.  Limited 

Nippon  Liner  System  (North  America), 
Inc. 

Synopsis:  The  Agreement  provides  for 
a  license  of  a  3.701  acre  parcel  of  land 
and  Port  Building  No.  C-518  to  be  used 
for  establishing  and  maintaining  a  truck 
and  rail  terminal  for  distributing  goods 
to  and  from  trucks,  rail  cars  and 
containers.  The  monthly  rental  of 
$12,358.30  is  subject  to  increase  based 
on  the  annual  average  monthly  twenty 
foot  equivalent  use  activity  on  the 
premises.  The  Agreement  terminates  on 
June  30. 1990. 

By  order  of  the  Federal  Maritime 
Commission. 


Dated:  July  26. 1989. 
Joseph  C.  Polking, 
Secretary. 

(PR  Doc.  89-17829  Filed  7-31-«9;  8:45  am| 
BILUNG  CODE  6730-01-M 

Filing  and  Effective  Date  of  Agreement 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  on  July  21, 1989, 
the  following  agreement  was  filed  with 
the  Commission  pursuant  to  section  5. 
Shipping  Act  of  1984,  and  is  considered 
effective  from  that  date  to  the  extent  it 
constitutes  an  assessment  agreement  as 
described  in  paragraph  (d)  of  section  5, 
of  the  Shipping  Act  of  1984; 
Agreement  No.:  224-200271 
Title:  International  Longshoremen's 

Association  Assessment  Agreement 
Parties:  International  Longshoremen's 
Association  AFL-CIO  and  the 
Carriers  Container  Council.  Inc. 
Synopsis:  The  Agreement  establishes  a 
Carrier-ILA  Container  Freight  Station 
Trust  Fund  for  the  purpose  of 
receiving  assessments  from  the 
parties  for  supplemental  income  and 
other  fringe  benefits,  other  than 
pension,  and  provides  for 
disbursement  of  assessments. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  26, 1989 
Joseph  C.  PoUdng, 

Secretary. 

[FR  Doc.  89-17889  Fifed  7-31-89;  8:45  amj 

BILUNG  CODE  6730-fl1-M 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW..  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission.  Washington.  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-0200262-001. 

Title:  Georgia  Ports  Authority 
Agreement. 
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Parties:  Georgia  Ports  Authority, 
Hapag-Uoyd  A.G.  (HL).  Gulf  Container 
Line.  Compagnie  Generale  Maritime. 

Synopsis:  The  Agreement  amends  the 
basic  agreement  (Agreement  No.  224- 
200262)  to  provide  a  rate  schedule  for 
rail  loading  and  unloading.  It  also 
provides  a  rate  schedule,  applicable 
only  to  HL,  for  stack  utilization  and 
computer  service  for  customs  releases. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  PoDuiig, 
Secretary. 

Dated:  July  27, 1989. 
[FR  Doc  17936  FUed  7-31-69;  8:45  am] 
BHJJM  COM  STJO  >l  II 


Agreefnent(s)  FUed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  wiA  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary, 
Federa]  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  $  560.7  and/or  572.603  of 
Title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  Noj  224-003813-012. 

Title:  Hawaii  Terminal  Agreement 

Parties:  Department  of  Transportation 
of  the  State  of  Hawaii  (Port),  Matson 
Terminals,  Inc.  (MTI) 

Filing  Party:  Edward  Y.  Hirata. 
Director  of  Transportation,  State  of 
Hawaii,  Department  of  Transportation, 
869  Punchbowl  Street,  Honolulu.  Hawaii 
96813 

Synopsis:  The  Agreement  amends  the 
basic  agreement  providing  for  the  Port's 
lease  to  MTI  of  certain  terminal 
facilities  at  Honolulu,  Hawaii.  The 
purpose  of  Ae  amendment  is  to  (1) 
enlarge  the  area  under  lease  by  the 
,  addition  of  Easement  K  and  I*  (2) 
increase  the  annual  ground  rental 
proportionately:  (3)  substitute  revised 


exhibits;  and  (4)  restate  (  3.3(l)(i]  to  add 
the  purpose,  area  and  ground  rental  of 
various  parcels  and  easements. 

By  Order  of  the  Federal  Maritime 
CommissioiL 
JoMph  C.  PoUdng. 

Secretary. 

Dated:  July  27, 1989. 
[FR  Doc  89-17937  Filed  7-31-89;  8:45  am] 
BtLLMQ  CODE  •rse-ei-N 


FEDERAL  TRADE  COMMISSION 
[DockMNaMiei 

The  FlfMtone  Tire  and  Rubber 
Company,  Inc. 

agency:  Federal  Trade  Commission. 
action:  Notice  of  period  for  public 
comment  on  petition  to  reopen  and 
modify  the  order. 

summary:  The  Firestone  Tire  and 
Rubber  Company,  Inc.  a  corporate 
respondent  in  the  order  in  Docket  No. 
8818,  has  petitioned  the  Federal  Trade 
Commission  to  vacate  or  modify  certain 
parts  of  a  1972  order  against  Firestone 
concerning  the  misrepresentation  of 
automobile  tires.  This  document 
aimounces  the  public  comment  period 
on  the  petition. 

date:  Deadline  for  filing  comments  in 
this  matter  is  August  20, 1969. 
address:  Comments  should  be  sent  to 
the  Office  of  the  Secretary,  Federal 
Trade  Commission.  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580.  Requests  for 
copies  of  the  request  should  be  sent  to 
the  Ihiblic  Reference  Branch.  Room  130. 

FOR  FURTHER  INFORMATION  CONTACT 

Terrence  J.  Boyle,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection.  Federal  Trade  Commission. 
Washington.  DC  20580,  (202)  326-3016. 
SUPPLEMENTARY  INFORMATION:  The 

order  against  Firestone  in  Docket  No. 
8818  was  published  at  37  FR  22.977  on 
October  27. 1972.  The  petitioner. 
Firestone,  is  a  tire  manufacturer.  The 
order  prohibits  Firestone  from 
representing  that  any  tire  is  safe  under 
all  conditions  of  use  or  free  from . 
defects,  requiring  Firestone  to  make 
certain  disclosures  when  it  makes  any 
representations  concerning  tire  safety, 
and  requires  Firestone  to  substantiate 
fully  and  completely  all  safety  or 
performance  of  superior  quality  claims. 
The  petition  to  moidify  was  placed  on 
the  public  record  on  July  21. 1989. 

Donald  8.  CUik. 

Secretary. 

(FR  Doc  89-17902  Filed  7-31-88;  8:45  am] 


GENERAL  SERVICES 
ADMINISTRATiON 

Agency  liifuiRiallOfi  CoHacllon 
Acuviue*  unooruMD  nvvms 

The  GSA  hereby  gives  notice  under 
the  Paperworii  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  a  new  information  collection, 
titled  Prociu^ment  Integrity.  This 
requires  offerors  for  a  contract 
modification  or  extension,  in  excess  of 
$100,000  to  certify  that  neither  the  firm, 
nor  its  officers,  employees,  agents  or 
consultants,  during  the  conduct  of  a 
Federal  agency  procurement  offered 
future  employment  opportunities  or  a 
gratuity  to  a  Government  Procurement 
official,  or  solicited  proprietary  or 
source  selection  information  from  any 
official  of  that  agency. 
agency:  Office  of  GSA  Acquisition 
Policy  and  Regulations  (V).  GAS. 
ADDRESSES:  Send  comments  to  Bnu» 
McConnell  GSA  Desk  Officer,  Room 
3235,  NEOB,  Washington.  DC.  20503. 
and  to  Mary  L  Cunningham.  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR).  F  Street  at  18th. 
NW,  Washington.  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding.  800;  responses.  1  per  year, 
average  hours  per  response,  JOBM; 
burden  hours,  66.7. 

For  Further  Information  Contract: 
Edward  McAndrew,  202-566-1224. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  from  the 
Information  Collection  Management 
Branch  (CAIR).  Room  3014,  GS  Bldg.. 
Washington.  DC  20405.  or  by 
telephoning  202-535-7691. 

Dated:  July  21. 1989. 
Emily  CKaram. 

Director.  Information  Management  Division 
(CAl). 
[FR  Doc.  89-17849  Ptied  7-31-89: 8:45  am] 

BtLUNG  COOE  M20-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Scientific  and  Commercial 
Development  of  Taxol  as  an 
Anticancer  Agant 

agency:  National  Institutes  of  Health, 
PHS,  DHHS. 

action:  Notice. 


31734  Federal  Register  /  Vol.  54,  No.  146  /  Tuesday.  August  1.  1989  /  NoticeB 


•UMMARY:  The  Department  of  Health 
and  Human  Services  (DHHS)  seeks  a 
pharmaceutical  company  which  can 
eH^ectively  pursue  the  clinical 
development  of  taxol  for  the  treatment 
of  cancer.  The  National  Cancer  Institute 
has  established  that  this  agent  may  be 
effective  in  treating  several  types  of 
cancers  including  those  of  ovarian 
origin.  The  selected  sponsor  will  be 
awarded  a  CRADA  for  the  co- 
development  of  this  agent. 
ADDRESS:  Questions  about  this 
opportunity  may  be  addressed  to  Dale 
Shoemaker,  Ph.D.,  Executive  Secretary, 
Taxol  Selection  Committee,  Division  of 
Cancer  Treatment,  NCI,  EPN,  Room  718, 
Bethesda,  Maryland  20892  (301]  496- 
7912,  from  whom  further  information 
including  a  summary  copy  of  the 
preclinical  and  clinical  data  may  be 
obtained. 

date:  In  view  of  the  important  priority 
of  developing  new  drugs  for  the 
treatment  of  cancer,  this  notice  is  active 
until  September  15, 1989. 
SUPPLEMENTAIIV  INFORMATIOli:  The 

Government  is  seeking  a  pharmaceutical 
company  which,  in  accordance  with  the 
requirements  of  the  regulations 
governing  the  transfer  of  Government- 
developed  agents  (37  CFR  404.8),  can 
develop  taxol  to  a  marketable  status  to 
meet  the  needs  of  the  pubUc  and  with 
the  best  terms  for  the  Government. 
Taxol  is  a  novel  chemically  defined 
compound  which  has  shown  promising 
antitiunor  activity  in  several  clinical 
trials.  The  drug  has  never  been  patented 
and  classifies  as  an  orphan  agent. 
Isolation  of  the  material  is  a  long  (2 
years)  process.  The  Division  of  Cancer 
Treatment  (DCT),  NCI,  currently  owns 
all  of  the  harvested  raw  material  and 
hence,  all  the  taxol  which  will  be  in 
clinical  trials  for  the  next  2  years.  The 
Cooperative  Research  and  Development 
Agreement  (CRADA)  will  allow  a 
pharmaceutical  company  to  provide 
resources  in  collaboration  with  the  DCT, 
NCI,  for  the  continuing  preclinical  and 
clinical  development  work  in  return  for 
the  exclusive  rights  to  the  source  data 
from  the  pivotal  Phase  III  clinical  trials. 

Specifically,  taxol  is  a  novel 
compound  which  is  isolated  from  the 
bark  of  Taxus  brevifoUa,  the  Pacific  or 
Western  Yew,  which  is  a  very  slow 
growing  tree  found  only  in  the  Pacific 
Northwest.  Bark  has  only  been  collected 
from  trees  growing  in  the  wild,  and  the 
stripping  of  bark  results  in  the  death  of 
these  trees.  An  alternative  source  has 
not  been  developed;  a  method  of 
synthesis  has  not  been  established. 
Although  it  may  be  possible  to  obtain 
taxol  from  commercial  propagation,  this 
has  not  yet  been  attempted. 


Demand  for  the  drug  has  been 
increasing  based  on  the  promising 
antitumor  activity  that  has  been 
observed  to  date.  During  the  Phase  I 
evaluation  of  this  agent,  responses  were 
seen  in  patients  with  non-small  cell  lung 
cancer,  melanoma,  head  and  neck 
carcinoma,  gastric  carcinoma,  and 
ovarian  carcinoma.  Approximately  a 
30%  objective  response  rate  was 
observed  in  a  recently  completed  Phase 
II  trial  in  patients  with  relapsed  or 
refractory  ovarian  cancer,  a  disease 
generally  considered  resistant  to 
chemotherapy.  Based  on  the  increasing 
level  of  clinical  interest,  there  is  an 
urgent  need  to  obtain  greater  quantities 
of  taxol  and  to  begin  to  develop  this 
agent  for  potential  commercial 
distribution.  The  Division  of  Cancer 
Treatment,  NGI,  is  interested  in 
establishing  a  CRADA  with  a 
pharmaceutical  company  to  assist  in  the 
continuing  development  of  Taxol.  The 
government  will  provide  all  available 
expertise  and  Information  to  date  and 
will  jointly  punsue  new  trials  as  required 
giving  the  pharmaceutical  company 
exclusive  rightB  to  the  New  Drug 
Application-directed  clinical  data  from 
Phase  III  trials.  The  successful 
pharmaceutical  company  will  provide 
the  necessary  financial  and 
organizational  support  to  complete 
further  development  of  taxol  to  establish 
clinical  efficacy  and  possible 
commercial  status. 

Sufficient  bark  (approximately  60,000 
pounds)  has  been  collected  to  provide 
taxol  for  a  broad  Phase  II  evaluation 
(which  would  permit  definition  of  the 
tiunor  types  in  which  this  compound  is 
active)  and  a  randomized  Phase  III 
comparison  against  standard  therapy  in 
ovarian  cancer.  The  extraction,  isolation 
and  purification  of  taxol  from  this 
collection  is  in  various  stages  of 
completion.  We  have  also  initiated  a 
procurement  of  an  additional  60,000 
pounds  of  the  bark  which  may  require 
approximately  two  years  to  obtain  the 
pharmaceutical  grade  taxol  for  clinical 
use.  Some  financial  support  of  these 
processes  will  be  a  condition  of  the 
CRADA. 

The  role  of  tie  Division  of  Cancer 
Treatment,  NCI,  includes  the  following: 

1.  The  government  has  initiated  a 
contract  request  for  the  collection  of 
60,000  pounds  of  Taxus  bark.  The 
successful  pharmaceutical  company  will 
be  allowed  access  to  this  resource. 

2.  The  government  will  provide 
remaining  crude  extracts  of  the  Taxus 
bark  (approximately  25,000  pounds)  for 
isolation  and  purification  of  taxol. 

3.  The  government  will  provide 
information  concerning  the  previous 


procedures  employed  to  extract  and 
isolate  taxol. 

4.  The  government  will  provide 
information  concerning  pharmaceutical 
manufacturing  and  controls  and 
including  dosage  form  development 
data. 

5.  The  government  will  allow  the 
pharmaceutical  company  to  review  and 
cross-file  the  Division's  IND;  it  is  likely 
that  the  company  would  wish  to 
undertake  trials  independently. 

6.  The  government  will  make  the 
Division's  IND  proprietary  under  such 
circumstances. 

7.  The  government  will  continue  the 
clinical  development  of  this  compound 
under  its  extramural  clinical  trials 
network,  thus  insuring  the  clinical 
evaluation  of  the  compound  at  no 
additional  cost  to  the  pharmaceutical 
company. 

The  role  of  the  successful 
pharmaceutical  company  under  the 
CRADA  will  include  the  following: 

1.  Provide  the  necessary  funds  and 
resources  to  comijete  the  collection  of 
the  60,000  pounds  of  Taxus  bark. 

2.  Provide  the  necessary  funds  or 
resources  for  the  isolation  of  taxol  fi-om 
the  available  bark. 

3.  Provide  plans  to  independently 
secure  future  continuing  supplies  of 
taxol  to  assure  coatinued  clinical 
development. 

4.  Provide  funds  for  formulation  of  the 
clinical  product  and  offer  necessary 
supplies  to  the  DCT,  NCI,  for  continued 
clinical  development  of  this  compound. 
The  present  dosage  form  of  taxol 
contains  a  cremophor  vehicle  system 
which  may  be  undersirable  for  very 
large  trials  and  commercial  use. 
Therefore,  it  is  suggested  that  some 
consideration  for  new  product 
development  is  needed. 

5.  Provide  plan  and  support  for 
clinical  development  leading  to  FDA 
approval  for  marketing. 

Criteria  for  choosing  the 
pharmaceutical  company  include  the 
following: 

1.  Experience  in  the  development  of 
natural  products  for  clinical  use. 

2.  Experience  in  preclinical  and 
clinical  drug  development. 

3.  Experience  and  abihty  to  produce, 
package,  market  and  distribute 
pharmaceutical  products  in  the  United 
States  and  to  provide  the  oroduct  at  a 
reasonable  price. 

4.  Experience  in  the  monitoring, 
evaluation  and  interpretation  of  the  data 
from  investigational  agent  clinical 
studies  imder  an  IND. 

5.  A  willingness  to  cooperate  with  the 
Public  Health  Service  in  the  collection, 
evaluation,  publication  and  maintaining 
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of  data  from  clinical  trials  of 
investigational  agents. 

6.  A  willingness  to  cost  share  in  the 
development  of  taxol  as  outlined  above. 
This  includes  acquisition  of  raw 
material  and  isolation  or  synthesis  of 
taxol  in  adequate  amounts  as  needed  for 
future  clinical  trials  and  marketing. 

7.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

8.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  preclinical  and  clinical 
development. 

9.  Provisions  for  equitable  distribution 
cf  patent  rights  to  any  inventions. 
Generally  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  with  (1)  an 
irrevocable,  nonexclusive,  royalty-free 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor) 
or  (2)  an  exclusive  or  nonexclusive 
license  to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee  is  the  sole  inventor). 

Dated:  luly  24, 1989. 
lames  B.  Wyngaarden, 
Director,  National  Institutes  of  Health. 
[FR  Doc.  89-17911  Filed  7-31-89;  8:45  am] 

BILLINQ  CODE  4140-01-«l 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

National  Environmental  Policy  Act; 
Proposed  Implementing  Procedures 
(516  DM  6,  Appendix  8) 

AGENCY:  Department  of  the  Interior. 

action:  Notice  of  proposed  additions  to 
the  Department  of  the  Interior's 
Categorical  Exclusions  for  the  Office  of 
Surface  Mming  Reclamation  and 
Eiiforcement. 

SUMMARY:  This  notice  announces 
proposed  additions  to  the  categorical 
exclusions  included  in  the  Departmental 
Manual  516  DM  6,  Appendix  8,  that  lists 
actions  excluded  from  the  National 
Environmental  Policy  Act  (NEPA) 
procedures  for  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSMRE).  The  proposed  categorical 
exclusions  pertain  to  activities 
conducted  under  the  Surface  Mining 
Control  and  Reclamation  Act  (SMCRA). 

DATE:  Comments  due  August  31, 1989. 

ADDRESS:  Comments  to  John  Farrell, 
Acting  Director  of  Environmental 
Project  Review,  MS  4239,  Department  of 
the  Interior,  Washington.  DC  20240. 


FOR  FURTHER  MFORMATION  CONTACR 

Mr.  John  Farrell,  address  above, 
telephone  (202)  343-2116.  For  OSMRE, 
Catherine  Roy,  (202)  343-5143. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  categorical  exclusions  would 
be  added  to  the  list  of  categorical 
exclusions  in  the  Department  of  the 
Interior's  Manual  (516  DM  6,  Appendix 
8).  They  would  exclude  certain  activities 
conducted  under  Title  IV  of  SMCRA 
from  further  review  for  compliance  with 
NEPA.  Title  IV  sets  out  provisions  for 
the  reclamation  of  abandoned  mines 
and  authorizes  the  Secretary  to  provide 
grants  to  States  for  this  purpose.  The 
proposed  exclusions  are  similar  to 
Departmental  categorical  exclusion  1.3, 
which  excludes  actions  such  as  routine 
financial  transactions  and  transfers  of 
funds. 

The  Department  has  previously 
reviewed  the  activities  authorized  under 
Title  IV  and  excluded  certain  decisions 
relative  to  the  approval  of  grants  under 
the  abandoned  mine  land  (AML) 
program.  The  Department  has  now 
reviewed  additional  activities  relating  to 
the  AML  grants  program  and  proposes 
to  add  three  new  categorical  exclusions 
as  subparagraphs  8.4.B(30),  (31),  and  (32) 
to  Appendix  8.  The  excluded  activities 
would  be  Umited  to:  (1)  Administrative 
grants  for  the  development  or  review  of 
project  proposals  rather  than  to  the 
actual  operation  or  conduct  of  AML 
reclamation  projects,  (2)  the  transfer  of 
AML  funds  to  States  and  Tribes  to  be 
used  in  a  special  trust  for  future  AML 
projects,  and  (3)  the  transfer  of  AML 
funds  to  be  used  as  seed  money  for 
State-administered  insurance  for 
subsidence  damage.  These  additional 
activities  are  categories  of  actions 
which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  If  any  of  the 
exceptions  to  categorical  exclusions 
listed  in  Appendix  2  to  516  DM  2  apply 
to  individual  actions  within  these 
proposed  exclusions,  however,  an 
environmental  document  must  be 
prepared. 

Appendix  8  must  be  taken  in 
conjunction  with  the  Department's 
procedures  (516  DM  1-6)  and  the 
Council  on  Environmental  Quality 
regulations  implementing  the  procedural 
provisions  of  NEPA  (40  CFR  1500-1508). 
Tlie  Department's  procedures  were 
published  in  the  Federal  Register  on 
April  29, 1980  (45  FR  27541)  and  revised 
on  May  21. 1984  (49  FR  21437).  Appendix 
8  for  OSMRE  was  published  on  January 
23, 1981  (46  FR  7487). 

Proposed  Categorical  Exclusion  30: 
Administrative  Grants  for  the 
Development  of  Project  Proposals  for 


AML  Grants.  The  Secretary  may  award 
grants  to  States  or  Indian  Tribes  for 
activities  to  reclaim  and  restore  land 
and  water  resources  damaged  by  past 
coal  mining,  including  abandoned 
surface  mine  areas,  abandonded  coal 
processing  areas,  sealing  and  filling 
abandonded  deep  mine  entries  and 
voids,  planting  of  lands  adversely 
affected  by  past  coal  mining  to  prevent 
erosion  and  control  of  water  pollution 
created  by  coal  mine  drainage  (section 
401(c)(1)  of  SMCRA).  The  grants  are 
awarded  in  two  separate,  indepmdent 
stages. 

First,  OSMRE  awards  administrative 
grants  to  States  or  Indian  tribes  for  the 
development  of  a  construction  grant 
application,  or  project  proposal. 
Approval  these  grants  in  no  way 
commits  OSMRE  to  award  a  grant  for 
the  construction  project  The  primary 
work  resulting  from  these  "firet-stage" 
grants  is  administrative  in  nature,  as  it 
involves  the  development  of  an  AML 
grant  proposal  and  has  no  effect  on  die 
human  environment 

In  the  second  stage,  OSMRE  awards 
grants  for  the  actual  construction 
project  The  decision  on  which 
construction  grants  to  award  is  based  in 
part  on  the  results  of  the  analysis  in  a 
NEPA  document  prepared  on  the 
proposed  project  This  document 
examines  the  specific  environment  of 
the  proposed  reclamation  project  and 
identifies  both  short-term  and  long-term 
effects  on  the  environment  expected 
from  the  project  Impacts  from  activities 
such  as  closing  and  sealing  a  specific 
portal  are  examined  for  their  potential 
effects  on  wildlife  in  the  area, 
particularly  threatened  and  endangered 
bats  or  rodent  species,  and  mitigation 
plans  are  identified. 

The  proposed  categorical  exclusion 
includes  only  the  decision  to  award 
grants  for  the  purpose  of  developing  a 
construction  grant  application.  "The 
decision  to  award  a  construction  grant 
would  be  subject  to  the  NEPA  process. 
Proposed  Categorical  Exclusion  31: 
Use  of  AML  funds  to  allow  States  or 
Tribes  to  set  aside  State  share  funds  in 
a  special  trust  fund  for  future  AML 
pro/ects.  The  Secretary  may  allow 
States  or  Tribes  with  approved  AML 
plans  to  retain  up  to  10  percent  of  their 
annual  State-share  allocation  in  a 
special  interest  bearing  trust  fund  to  be 
used  after  August  3, 1992,  for  AML 
activities.  This  action  would  not  have 
any  effect  on  the  human  environment 
because  it  merely  transfers  mimies  to  a 
State  fund  and  no  projects  are  identified 
for  use  of  the  funds.  In  the  event  that  the 
authority  to  collect  AML  fees  is  not 
extended  past  the  1992  date,  the  future 
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use  of  the  funds  to  continue  reclamation 
activities  after  all  collected  ftinds  have 
been  appropriated  to  OSMRE  to  grant  or 
expend  would  be  a  State  action  not 
subject  to  NEPA. 

Proposed  Categorical  Exclusion  32: 
Use  of  AMI  funds  in  an  insurance  pool 
for  the  purposes  of  compensation  for 
damage  caused  by  mining  prior  to  the 
date  of  the  Act.  In  States  with  approved 
reclamation  plans  but  no  private 
insurance  coverage  available,  the 
Secretary  may  grant  funds  to  be  used  as 
"seed  money"  for  a  State-administered 
insurance  pool  for  damage  caused  by 
subsidence  resulting  from  underground 
mining.  OSMRE  does  not  consider  the 
transfer  of  AML  funds  to  establish  a 
subsidence  insurance  program  to  cause 
any  effects  on  the  quality  of  the  human 
environment. 

Any  comments  on  these  proposed 
additions  to  the  list  of  categorical 
exclusions  in  the  Departmental  Manual 
must  be  received  by  August  31, 1989  at 
the  location  in  "ADDRESS"  above  to  be 
considered.  Comments  received  after 
that  date  will  be  considered  only  to  the 
extent  practicable. 

Outline:  Chapter  6  (516  DM  6)  Managing 
the  NEPA  Process  Appendix  8 — 
Office  of  Surface  Mining 
Reclamation  and  Enforcement  8.4 
Categorical  Exclusions 

Dated:  July  21. 1989. 

lotinFunU, 

Acting  Director,  Environmental  Project 
Review. 

516  DM  6,  Appendix  8 

ORice  of  Surface  Mining  Reclamation 

and  Enforcement 
8.4    Categorical  Exclusions 

B.  *  *  • 

(30)  Development  of  project  proposals 
for  AML  grants,  including  field  work 
only  to  the  extent  necessary  for  the 
preparation  and  design  of  the  proposal. 

(31)  Use  of  AML  funds  to  allow  States 
or  Tribes  to  set  aside  State  share  funds 
in  a  special  trust  for  future  AML 
projects. 

(32)  Use  of  AML  funds  in  an  insurance 
pool  for  the  purposes  of  compensation 
for  damage  caused  by  mining  prior  to 
the  date  of  the  Act 

|FR  Doc.  89-17850  Rled  7-31-89;  8:45  am] 
HUMQ  COOC  4StO-10-H 


Advleory  Council  on  Historic 
PreMrvation;  SES  Performanct 
Review  Board 

July  20, 1989. 

AOENCv:  Department  of  the  Interior. 


ACTION:  Notice  of  SES  performance 
review  board  appointments. 

SUMMARY:  This  notice  provides  the 
names  of  those  individuals  who  have 
been  appointed  by  the  Chairman  of  the 
Advisory  CouncD  on  Historic 
Preservation  to  aerve  as  members  of  the 
Advisory  CouncD's  SES  Performance 
Review  Board.  Pursuant  to  the 
Memorandum  of  Understanding 
between  the  Advisory  Council  and  the 
Department  of  the  Interior,  the  SES 
performance  appraisal  plan  for  the 
Department  has  been  adopted  for  use  by 
the  Advisory  Council.  The  Performance 
Review  Board  will  review  the  appraisal, 
award,  and  bonus  recommendations  for 
the  SES  members  of  the  Advisory 
Council  staff,  and  recommend  final 
action  to  the  Chairman.  This  notice  is 
processed  on  behalf  of  the  Advisory 
Council,  as  required  by  5  U.S.C. 
4314(c)(4). 

DATE:  These  appointments  are  effective 
August  14, 1989. 

FOR  FURTHER  INTORMATION  CONTACT: 

J.  Lynn  Smith,  Personnel  Officer,  Office 
of  the  Secretary  (PMSP),  Department  of 
the  Interior,  Washington,  DC  20240, 
Telephone  number:  343-8702. 

The  names  of  the  SES  Performance 
Review  Board  members  are: 
Mr.  Joseph  Canny  (Career),  Director. 

Office  of  Transportation  and 

Regulatory  Affairs,  Department  of 

Transportation. 
Mr.  Peter  J.  Basso  (Career),  Deputy 

Chairman  for  Management,  National 

Endowment  for  the  Arts. 
Mr.  Jerry  L  Rogers  (Career),  Associate 

Director  for  Cultural  Resources, 

Department  of  the  Interior. 

Dated:  July  20, 1989. 
Charles  E  Kay, 

Assistant  Secretary,  Policy.  Budget  and 

Administration. 

[FR  Doc.  89-17851  Filed  7-31-89;  8:45  am] 

BNXINQ  COOC  431»-1MI 


Bureau  of  Land  Managenf)ent 

[ID-943-0S-4212-13;  1-23536] 

Notice  Of  Issuance  of  Land  Exchange 
Conveyance  Document;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Exchange  of  public  and  private 
lands. 

summary:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Faulkner  Land  and  Livestock  Co.  of 
Gooding,  Idaho  13330,  forUe  following- 
described  lands  under  section  206  of  the 


Federal  Land  Policy  and  Management 
Act  of  1976: 

Boise  Meridian.  Idaho 

T.  6  S .  R.  15  E. 
Sec.  20,  SWy4: 
Sea  29.  NWy4. 
Comprising  320.00  acres  of  public  land. 

In  exchange  for  these  lands,  the 
United  States  acquired  the  following- 
described  lands: 

Boise  Meridian 

T.  6.  S..  R.  16  E. 
Sec.  16.  NVi 

Comprising  320.00  acres  of  private  land. 

The  purpose  of  th«  exchange  was  to 
acquire  the  non-federal  land  that  will 
allow  blocking  up  into  better 
management  units.  The  public  interest 
was  well  served  through  completion  of 
the  exchange. 

The  values  of  the  federal  public  land 
and  the  non-federal  land  in  the 
exchange  were  both  appraised  at 
$18,000  and  $16,000  respectively. 
Faulkner  Land  and  Livestock  Co.  paid 
the  $2,000  difference  in  values. 

Dated:  July  21, 1989. 
John  Davis. 

Deputy  State  Director  for  Operations. 
[FR  Doc.  89-17896  Filed  7-31-89;  8:45  am] 
nUJNG  COOC  431»4K»-« 


IID-943-0S-4214-11;  1-010821] 

Proposed  Continuation  of  Withdrawal; 
Idaho  I 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Forest  Service, 
Department  of  Agriculture,  proposes 
that  a  99.50-acre  withdrawal  for  the 
Clayton  Ranger  Stafion,  continue  for  an 
additional  30  years.  The  land  is  now 
being  used  as  an  administrative  site  and 
the  name  changed  to  the  Yankee  Fork 
Ranger  Station.  The  land  would  remain 
closed  to  surface  entry  and  mining,  but 
has  been  and  would  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  Comments  should  be 
received  on  or  before  October  30, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  R.  Lievsay,  Idaho  State  Office, 
BLM,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-334-1735.  The  U.S. 
Forest  Service  proposes  that  the  existing 
land  withdrawal  made  by  Public  Land 
Order  No.  2304,  be  continued  for  a 
period  of  30  years  pursuant  to  section 
204  of  the  Federal  L«nd  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
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43  U.S.C.  1714.  The  land  is  described  as 
follows: 

Boise  Meridian 

T.  11  N.,  R.  17  E. 
Sec.  29,  Lots  4, 7,  and  8. 

The  area  described  containa  98.50  acres  in 
Custer  County. 

The  withdrawal  is  essential  for 
protection  of  substantial  capital 
improvements  on  the  administrative 
site.  The  withdrawal  closed  the  land  to 
surface  entry  and  mining  but  not  to 
mineral  leasing.  No  change  in  the 
segregative  effect  or  use  of  the  land  is 
proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued;  and  if  so, 
for  how  long.  The  final  determination  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such  fined 
determination  is  made. 

William  E.  Ireland, 
Realty  Operations  Section. 

Dated:  July  24, 1989. 
[FR  Doc.  89-17895  Filed  7-31-89;  8:45  am) 
nLLMQ  CODE  4310-0041 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  CoHection  Submitted  to 
ttte  Office  of  Management  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  reproduced  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  imJcr  the 
provisions  of  the  Papenvork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestion  on  the 
requirements  should  be  made  directly  to 
the  bureau  clearance  officer  listed 
below  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 


Project  (1029-0043),  Washington.  DC 
20503.  telephone  202-395-7340. 

Title:  Bond  and  Insurance 
Requirements  for  Surface  Coal  Mining 
Operations  Under  Regulatory  Programs, 
30  CFR  Part  800. 

OMB  Approval  Number  1029-0043. 

Abstract-  Respondents  identify 
information  and  data  on  bonds  to  cover 
the  cost  of  reclamation  performed  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  This 
information  allows  regulatory 
authorities  to  determine  if  such  bonds 
are  sufficient  to  comply  with  the 
SMCRA. 

Bureau  form  number  None. 

Frequency:  On  occasion. 

Description  of  respondents:  Mine 
operators  seeking  permits  or  seeking 
release  of  bond  amounts. 

Estimated  completion  time:  12  hours. 

Annual  responses:  1,730  hours. 

Annual  burden  hours:  20,022. 

Bureau  clearance  officer  Andrew 
DeVito,  202-343-5954. 

Date:  )une  28. 1988. 

Annetta  L.  Cheek, 

Acting  Chief.  Division  of  Regulatory 
Development 

[FR  Doc.  89-17894  Filed7-31-89:  8:45  am] 

BILUNO  COOC  43W-W-M 


Minerals  Management  Service 

Outer  Continental  Shelf;  Notification 
Regarding  Datum  Reference 

This  document  is  notification  that  the 
Department  of  the  Interior,  Minerals 
Management  Service  (MMS]  ciurently 
references  its  offshore  coordinate  values 
to  North  American  Datum  (NAD)  27. 

It  is  also  notification  that  the  MMS  is 
investigating  conversion  from  NAD  27  to 
the  new  NAD  83  datum.  To  prevent  the 
mixing  of  NAD  27  with  NAD  83  data,  the 
appropriate  datum  will  be  noted  on 
future  documents  including  Official 
Protraction  Diagrams.  Leasing  Maps, 
and  Supplemental  Official  Outer 
Continental  Shelf  Block  Diagrams  (Split 
Blocks). 

The  official  notification  of  the 
establishment  of  a  new  datum  was 
published  in  the  Federal  Register  by  the 
Department  of  Commerce  on  Friday. 
June  29, 1979  (Vol.  44,  no.  127.  p.  37969). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leland  F.  Thormahlen,  Chief  Minerals 
Management  Service  Outer  Continental 
Shelf  Survey  Group,  Denver,  Colorado 
(303)  236-7050. 
Dated:  July "25, 1989. 


Approved. 

WUlioB  D.  Bcttenberg. 

Associate  Director  for  Offshore  Minerals 
Management 

[FR  Doc  89-17848  Filed  7-31-88: 8:45  am] 


NatiorMi  Park  Service 

National  Park  Service  Propoees  To 
Negotiate  a  Concession  Permit  With 
Grand  Portage— Isle  Royale 
Transportation  Lines,  inc. 

agency:  National  P^rk  Service.  Interior. 
action:  Public  notice. 

summary:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Grand  Portage — Isle  Royale 
Transportation  Lines.  Inc.  authorizing  it 
to  continue  to  provide  boat 
transportation  facilities  and  services  for 
the  public  at  Isle  Royale  National  Park, 
Michigan  for  a  period  of  five  (5)  years 
from  January  1, 1990,  through  December 
31, 1994. 

EFFECnVE  date:  October  2, 1989. 

address:  Interested  parties  should 
contact  the  Regional  Director,  Midwest 
Region,  1709  Jackson  St.,  Omaha.  NE 
68102,  for  information  as  to  the 
requirements  of  the  proposed  permit. 

supplementary  information:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Pobcy  Act  and  no 
environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  it's  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  which  expired  by 
limitation  of  time  on  December  31, 1988, 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9. 1965 
(79  Stat.  969;  16  U.S.C.  20),  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  the  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Date:  )uly  13. 1969. 
Don  H.  Castleberry, 

Regional  Director.  Midwest  Region. 

[FR  Doc.  89-1 7828  Filed  7-31-89;  845  aiu| 

MLUNG  CODE  4310-70-«l 


31738 


I 

Federal  Register  /  Vol.  54.  No.  146  /  Tuesday.  August  1.  1989  /  Notices 


INTERSTATE  COMMERCE 
COMMISSION 

[Fmano*  Docktt  No.  315001 

CSX  Transportation,  Inc.— Operation 
Exemption— Une  of  Souttiem  Electric 
Generating  Co. 

CSX  Transportation,  Inc.  (CSXT).  has 
filed  a  notice  of  exemption  to  operate 
approximately  7.5  miles  of  new  rail  line 
to  be  constructed  by  Southern  Electric 
Generating  Company  (Segco)  in  Shelby 
County.  AL*  The  line  will  extend  from 
CSXTs  main  line  near  Westover,  AL  to 
the  Ernest  C.  Gaston  Electric  Generating 
Plant  near  Wilsonville,  AL  The 
agreement  pursuant  to  which  CSXT  will 
operate  over  Segco's  newly  constructed 
line  is  expected  to  be  consummated 
prior  to  January  1, 1991. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  A.  ]eff 
Milligan,  Southern  Company  Services, 
Inc.,  P.O.  Box  2625.  Birmingham,  AL 
35202  and  John  R.  Molm,  127  Peachtree 
Street,  NE,  Atlanta.  GA  30043. 

This  notice  is  filed  under  49  CFR 1150. 
31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C  1050S(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided:  )uly  28, 1989. 

By  the  Commission,  |ane  F.  Mackall. 
Director.  Office  of  Proceedings. 
Noteta  R.  McGea. 
Secretary. 

[VR  Doc  89-17930  Filed  7-31-e9: 8:45  am| 
MUMQ  OOOE  ms-OI-M 


'  Segco  it  a  Mbtkliary  of  Alabama  Power 
Company  and  Georgia  Power  Company  which,  in 
turn,  are  wholly  owned  subatdiaries  of  the  Southern 
Company,  a  public  utility  holding  company.  Segco 
haa  filed,  concurrently  with  this  notice,  the 
following  pleadings:  (1)  A  petition  for  exemption 
from  49  U.S.C.  10901,  for  th^  construction  of  the  rail 
Une.  in  Finance  Docket  No.  31496.  Southerrt  Electric 
Cenemling  Company — Petition  for  Exemption — 
Construction  of  a  Rail  Line  in  Shelby  County.  AL 
|2)  a  petition  for  exemption  from  49  U.S.C  1074e.  the 
commodities  clause,  in  Finance  Docket  No.  31499. 
Southern  Electric  Generating  Company — Petition 
for  Exemption  from  Regulation  Under  49  U.S.C. 
UJ748:  and  (3)  a  notice  of  exemption  pursuant  to  49 
CFR  1185.1  and  1185.4.  providing  notice  of  an 
exemptio'.;  for  Mr.  Edward  L  Addison  from  the 
.  r«quiremenls  of  49  U.S.C.  11322(a).  interlocking 
directorates,  in  Finance  Docket  No.  31501,  Southern 
Electric  Generating  Company  and  Edward  L. 
Addison— Exemption  from  49  V S.C.  11322. 
Interlocking  Directorates. 


[Finance  Docket  Mo.  31494] 

Intermountain  Western  Railroad  Co.— 
Purchase— Union  Pacific  Railroad  Co., 
Boise  Group  Branch  Lines 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  decision  accepting 

application  for  consideration. 

SUMMARY:  The  Commission  accepts  for 
consideration  the  application  filed  ]une 
27, 1989,  by  Intermountain  Western 
Railroad  Company  (IW)  to  purchase 
from  Union  Pacific  Railroad  Company 
(UP)  318.48  miles  of  rail  lines  in  Idaho 
and  Oregon  and  to  acquire  trackage 
rights  over  61.58  miles  of  UP  main  line. 
The  Commission  finds  this  a  minor 
transaction  under  49  CFR  Part  1180. 

DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  August  31, 
1989.  Comments  from  the  Secretary  of 
Transporatlon  and  Attorney  General  of 
the  United  States  must  be  filed  by 
September  15. 1989.  Applicants'  reply  is 
due  October  5, 1989.  Comments  must  be 
served  on  all  parties  of  record  within  10 
days  of  the  Commission's  issuance  of  a 
service  list.  The  Commission  expects  to 
issue  the  service  list  after  September  15. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.] 
ADDRESSES:  Sesd  an  original  and  10 
copies  of  all  do^ments  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  31494.  Room  1324. 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

In  addition,  concurrently  send  one 
copy  of  all  documents  to  the  United 
States  Secretary  of  Transportation,  the 
Attorney  General  of  the  United  States, 
and  each  of  applicants'  representatives: 
Docket  Clerk.  Office  of  Chief  Counsel. 

Federal  Railroad  Administration. 

Room  5101. 400  Seventh  Street.  SW. 

Washington,  DC  20590. 
Attorney  General  of  the  United  States, 

Washington,  DC  20530. 
Karl  Morell  (IW),  1025  Thomas  Jefferson 

St..  NW..  Suite  700,  East  Lobby. 

Washington,  DC  20007. 
Joseph  D.  Anthofer  (UP),  1416  Dodge 

Street,  Omaha,  NE  68179. 
SUPPLEMENTARY  INFORMATION: 
Intermountain  Western  Railroad 
Company  (IW)  and  Union  Pacific 
Railroad  Company  (UP),  collectively 
"applicants,"  seek  Commission  approval 
under  49  U.S.C.  11343.  et  seq..  for  IW  to 
purchase  for  $10.8  million  certain 
properties  of  the  UP.  Applicants  contend 


that  this  is  a  minor  transaction  under  49 
CFR  1180.2(c),  and  they  submitted  a 
conforming  application  in  accordance 
with  the  railroad  consolidation 
procedures  in  49  CFR  Part  1180. 

The  properties  subject  to  statutory 
prior  approval  requirements  consist  of: 
(1)  Seven  branch  lines,  known  as  the 
Boise  Group,  totalling  318.48  miles  of 
track;  and  (2)  61.56  miles  of  trackage 
rights  over  UP  main  line.'  The  trackage 
rights  extend  from  milepost  454.17  near 
Nampa,  ID,  to  milepost  515.73  near 
Weiser,  ID,  and  connect  the  end  points 
of  the  Boise  Group  Knes  by  way  of  Ada, 
Payette,  Canyon,  and  Washington 
Counties,  ID,  and  Malheur  County.  OR. 
The  Boise  Group  consists  of  the 
following  lines: 

(1)  The  Boise  Cut'Off  line  extends 
from  milepost  B423.79  near  Orchard,  ID. 
to  milepost  B4e7.72  near  Nampa.  a 
distance  of  43.93  miles; 

(2)  The  Homedale  line  extends  from 
milepost  0.18  near  Nyssa.  OR.  to 
milepost  33.5  near  Marsing.  ID.  a 
distance  of  33.32  miles: 

(3)  The  Idaho  Northern  line  extends 
from  milepost  0.09  near  Nampa,  to 
milepost  99.73  near  Cascade,  ID.  a 
distance  of  99.64  miles; 

(4)  The  Stoddard  line  extends  from 
milepost  0.0  near  Nampa.  to  milepost 
17.65  near  Stoddard,  ID,  a  distance  of 
17.65  miles; 

(5)  The  New  Meadows  line  extends 
from  milepost  0.32  near  Weiser,  to 
milepost  84.55  near  Rubicon,  ID,  a 
distance  of  84.23  miles; 

(6)  The  Payette  line  extends  from 
milepost  0.5  near  Payette,  ID.  to  milepost 
29.07  near  Emmett.  ID.  a  distance  of 
28.57  miles;  and 

(7)  The  Wilder  line  extends  from 
milepost  0.25  near  Caldwell,  ID,  to 
milepost  11.39  near  Wilder,  ID.  a 
distance  of  11.14  miles. 

IW  is  a  Class  III  rail  carrier  jointly 
owned  by  noncarriers  ITS.  Inc.  (ITS).* 
and  Big  Sky  Industries.  Inc.  (Big  Sky).»  It 


'  Rolhng  stock,  yard  teack.  and  other  propertiex 
are  included  in  the  purchase  price. 

*  ITS  is  a  wholly  own«d  subsidiary  of 
Intermountain  Gas  Induttries.  Inc.  Both  are  Idaho 
corporations. 

'  Big  Sky  is  h  Nevada  corporution.  The  common 
control  of  IW  and  other  Class  III  carriers  by  Big 
Sky's  individual  owners  was  exempted  from 
regulation  in  Pin<ince  Docket  No.  31140  (Sub-No.  1|. 
David  L.  Dtirhcno.  el  al.'— Common  Contr,  Exenip 
(not  printed),  served  Ma^  17. 1989.  and  Finance 
Docket  No.  31430  (Sob-No.  1).  Das  id  L  Diirbano.  el 
al. — Contin.  in  Contr  E>temp.  (not  printedl-  served 
April  26.  t9»9 
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now  leases  and  operates  a  4-mile  line 
between  Bums  and  Seneca.  OR.  This 
line  does  not  connect  with  the  Boise 
Croup  lines. 

UP  is  a  Class  I  rail  carrier.  It  serves  66 
shippers  on  its  Boise  Group  lines.  These 
shippers  originated  or  terminated  30,697 
revenue  carloads  in  1987.  Traffic 
consists  primarily  of  agricultural  and 
lumber  or  wood  products.  The  Boise 
Cutoff  also  carries  industrial  products 
and  is  used  by  Amtrak. 

Applicants  contend  that  the  proposed 
transaction  will  not  substantially  reduce 
competition,  create  a  monopoly,  or 
restrain  trade  in  freight  surface 
transportation  in  any  region  of  the 
United  States.  As  applicants  do  not 
compete  for  the  lines'  trafHc.  the 
transaction  will  merely  substitute  one 
rail  carrier  for  another  on  an  existing 
line.  The  area  presently  benefits  from 
substantial  intermodal  competition  as  it 
is  served  by  motor  carriers  over  a 
network  of  State.  U.S..  and  Interstate 
highways.  Applicants  state  that,  if 
anything,  the  transaction  should 
enhance  intermodal  competition  by    ' 
allowing  more  effective  rail  competition. 
Because  the  lines  coimect  only  with  UP, 
applicants  do  not  believe  the  transaction 
will  significantly  affect  other  rail 
carriers. 

Applicants  submit  that  IW's  locally 
based  operations  will  result  in  better 
service,  tailored  to  the  needs  of  existing 
and  potential  patrons.  This  more 
efficient  and  economical  service 
allegedly  should  allow  them  to  capture 
motor  carrier  traffic,  and  thereby 
enhance  further  their  financial  viability. 
IW  also  expects  to  achieve  economies 
by  sharing  overhead  and  operating  costs 
with  the  new  lines. 

IW  intends  to  operate  the  lines  with 
approximately  32  of  its  own  employees 
under  its  own  work  rules,  rates  of  pay. 
and  beneHts.  Maintenance  of  way. 
communications,  and  signalling  will  be 
by  outside  contractors.  As  a  result,  UFs 
workforce  will  be  reduced  by 
approximately  100  positions.  UP  has  not 
negotiated  employee  protective 
arrangements.  It  anticipates  offering  a 
limited  number  of  voluntary  separation 
allowances  in  certain  crafts  to  diminish 
the  transaction's  adverse  effects. 

Any  authority  granted  herein  will  be 
subject  to  the  conditions  set  forth  in 
New  York  Dock  Ry. — Control — 
Brooklyn  Eastern  Dist..  360 1.C.C.  60 
(1979).  and  in  Norfolk  »  Western  Ry. 
Co.— Trackage  Rights— BN,  354 1.C.C. 
605  (1978).  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  380 
I.C.C.  653  (1980).  See  49  U.S.C.  11347. 

Under  our  consolidation  regulations, 
we  must  determine  initially  whether  a 
proposed  transaction  is  major. 


signiHcant,  or  minor.  The  proposed 
transaction,  involving  a  Class  I  and  a 
Class  III  railroad,  has  no  regional  or 
national  significance  and  will  neither 
result  in  a  major  market  extension  nor 
reduce  the  present  level  of  competition. 
Accordingly,  we  find  the  proposal  to  be 
a  minor  transaction  under  49  CFR 
1180.2(c).  Because  the  application 
substantially  complies  with  the 
applicable  regulations  governing  minor 
transactions,  we  are  accepting  it  for 
consideration.  We  further  find,  however, 
that  additional  evidence  on  intermodal 
competition  in  the  area  ejected  by  the 
proposed  transaction  will  facilitate  our 
consideration  of  the  application.  See  49 
CFR  1180.6(a)(2)(i).  Accordingly, 
applicants  are  hereby  requested  to 
provide  additional  evidence  describing 
the  motor  carrier  service  available  to 
shippers  on  the  affected  lines  and  its 
suitability  for  their  traffic. 
'     The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC.  In  addition,  they  may 
be  obtained  upon  request  from 
applicants'  representatives  named 
above. 

Any  interested  persons,  including 
government  entities,  may  participate  in 
this  proceeding  by  submitting  written 
comments.  Any  person  who  files  timely 
written  comments  shall  be  considered  a 
party  of  record  if  the  person's  comments 
so  request.  In  this  event  no  petition  for 
leave  to  intervene  need  be  filed. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii),  written  comments  must 
contain: 

(a)  The  docket  number  and  title  of  the 
proceeding; 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  The  commenting  party's  position, 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing;  and 

(f)  A  list  of  all  infonnation  sought  to 
be  discovered  from  appUcant  carriers. 

Because  we  have  determined  that  this 
proposal  is  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  The  time  Umits  for  processing 
a  minor  transaction  are  set  forth  at  49 
U.S.C.  11345(d). 


Discovery  may  be^  immediately.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  the  coiuervation  of 
energy  resources. 

It  is  ordered: 

1.  This  application  is  accepted  for 
consideration  as  a  minor  transaction 
under  49  CFR  1180.2(c). 

2.  The  parties  shall  comply  with  all 
provisions  stated  above. 

3.  This  decision  is  effective  on  the 
date  of  service. 

Decided:  July  25, 1989 

By  the  Commission.  Chairman  Gradison. 
Vice  Chainnan  Simmons,  Commisaioners 
Andrie,  Lamboley,  and  Phillips. 
Noteta  R.  MoGse, 
Secretary. 
[PR  Doc.  89-17928  Filed  7-31-89: 8:45  amj 
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IFinanc*  Docket  No.  315021 

The  Garden  City  Northern  RaHway, 
lnc.~>Ac(|uiaition  and  Operation 
Exemption— The  Atditoon,  Topeka  and 
Santa  Fe  RaHway  Co.  and  tfw  Garden 
City.  Gulf  and  Northern  Railroad  Co. 

The  Garden  City  Northern  Railway, 
Inc.  (GCN),  a  non-carrier,  has  filed  a 
notice  of  exemption  to  acquire  and 
operate  approximately  30.59  miles  of  rail 
line  located  in  Finney  and  Scott 
Counties,  KS.  The  line,  which  extends 
between  milepost  156.48  at  or  near 
Garden  City  and  milepost  125  J9  at  or 
near  Shallow  Water,  is  presently  owned 
by  The  Garden  City,  Gulf  and  Northern 
Railway  Company  and  The  Atchison, 
Topeka  and  Santa  Fe  Railway 
Company. 

This  transaction  is  related  to  a 
petition  for  exemption  filed  concurrently 
by  Garden  City  Co-op,  Inc.  (Co-op),  in 
Finance  Docket  No.  31203.  The  Garden 
City  Co-op,  Inc.— Exemption  from  49 
U.S.C  10746  and  11343.  That  petition 
seeks  an  exemption  fit>m  the 
requirements  of  49  U.S.C.  11343  for  Co- 
op to  continue  in  control  of  GCN  and 
from  the  provisions  in  49  U.S.C.  10746, 
the  "commodities  clause".  GCN  expects 
to  consummate  this  transaction  upon 
Co-op  receiving  its  exemption  in 
Finance  Docket  No.  31203. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Thomas  F. 
McFarland,  Jr.,  Belnap,  Spencer, 
McFarland,  Emrich  k  Herman.  20  North 
Wacker  Drive,  Suite  3710.  Chicago,  IL 
60606;  and  (2)  Dennis  W.  Wilson.  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
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CMnpaay.  80  East  Jackson  Boulevard, 
Chicago.  IL  60604-2401. 

This  notiGe  is  Bled  under  49  CFK 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption  is 
void  ab  initio.  Petitkxis  to  revoke  the 
exemption  under  49  U.S.Q  10S05(d)  may 
be  filed  at  any  time.  Tne  Bling  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Decided  July  26,  igaa 
By  the  Commission,  )«iw  F.  MackalL 
Director.  Office  of  Proceedings. 

^kM«t«  R.  McG«e. 

Secretary. 

(FR  Doa  89-17929  Filed  7-31-«e;  MS  am) 

BILUNa  COOC  703S-01-« 


DEPARTMENI  OF  JUSTICE 

InfofmatkNi  Coa«ction(s)  Under 
ftovtew 

Iuly28,1980. 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  Oie  following 
proposals  for  the  coUectioa  of 
information  for  review  under  the 
provisions  of  tlie  Paperwork  Reduction 
Act  (44  US.C  Chapter  35)  and  the 
Papenvork  Reductioa  Reauthorization 
Act  Entries  are  grouped  into  submission 
categories.  Each  entry  contains  the 
following  information: 

(1)  Tke  title  of  the  form  or  collection; 

(2)  The  agency  form  lanaber,  if  any 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  fdled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of 
estimated  time  it  takes  each  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  hours  associated  with  the 
collection:  and. 

(7)  An  indication  a»  to  whether 
section  3504(h)  of  Pub.  L  96-511  appUes. 

Comments  and/or  questions  regarding 
the  item(s]  contained  in  this  notice, 
especially  regarding  the  estimated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Edward  Clarke,  on 
(202)  305-7340  and  to  the  Department  of 
justice's  Qearance  Officer.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  Tmd  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  so  notify 
the  OMB  reviewer  and  the  Department 
of  Justice's  Clearance  Officer  of  your 
intent  as  soon  as  possible.  The 
Department  of  Justice's  Clearance 
Officer  is  Mr.  Larry  E.  Miesse  who  can 
be  reached  on  (202)  633-4312. 


Entries  in  this  notice  are  for  new 
collections  (1}  and  extension  of  the 
expiration  daie{s)  of  a  currently 
approved  coflection  without  any  change 
in  the  substasce  or  in  the  method  of 
collection  (3). 

Afenr  1 

(1)  Egyptian  Claims  Program. 

(2)  No  fonn  number.  Foreign  Claims 
Settlement  Commission. 

(3)  One-time. 

(4)  Individuals  or  households, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
otiganizations.  Information  will  be  used 
as  a  basis  for  determining  entitlement  to 
awards  payable  by  the  Department  of 
the  Treasury  out  of  the  Egyptian 
Indemnificatfen  Fund  for  property  taken 
by  the  Egyptian  Government;  affected 
public  consists  of  U.S.  citizens  and 
entities  whose  property  was  taken  by 
that  Govemnent. 

(5)  200  annual  respondents  at  one 
hour  each. 

(6)  200  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

Extensioas 

(1)  Medical  Examination  of  Aliens 
Seeking  Adjustment  of  Status. 

(2)  (-683,  laimigration  and 
Naturalization  Service. 

(3)  One-time. 

(4)  Individials  or  households. 
Applicants  for  permanent  resident 
status  must  establish  that  they  are 
admissible  to  the  United  States.  To  be 
admissible,  they  must  be  free  of  defect 
disease  or  disability  as  determined  by  a 
designated  physician.  This  form  is  given 
by  the  applioant  to  the  designated 
physician  to  allow  the  doctor  to  record 
the  results  of  the  examination.  The  form 
is  then  included  in  the  alien's 
application  fUe. 

(5)  350,000  annual  respondents  at  one 
and  one-half  hours  each. 

(6)  S2S.000  estimated  annual  burden 
hours. 

(7)  Not  applicable  under  3504(h). 

(1)  DEA/USMS/USSS  Drugs  of  Abuse 
Chain  of  Custody  Form. 

(2)  No  form  number.  Drug 
Enforcement  Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households. 
Information  is  needed  to  document  and 
control  the  chain  of  custody  for  drug 
testing  an  individual  selected  for  a  jc^ 
vacancy  prior  to  actual  employment 
under  EjO.  12564,  in  order  to  maintain  a 
drug-free  workplace. 

(5)  1,200  estimated  annual 
respondents  at  .063  hours  each. 

(6)  100  estimated  annual  burden 
hours. 


(7)  Not  apfrticable  onder  350^h;. 

(1)  Applicants  for  faidivkinal 
Mannfacturiflg  Qiota  for  a  Basic  Class 
of  Controlled  Substance. 

(2)  DEA-189.  Drug  Enforcement 
Administration. 

(3)  On  occastofi. 

(4)  Businesses  or  other  for-profit 
Applicants  who  4esire  to  manufacture 
Schedule  I  and  H  controlled  substances 
are  required  to  apply  on  DEA-189.  The 
information  is  used  by  DEA  to  calculate 
the  individual  manufacturing  quotas  for 
U.S.  companies  in  the  manufacture  of 
controlled  substances. 

(5)  85  estimated  annual  respondents  at 
.5  hours  each. 

(6)  43  estimated  annual  burden  hours. 

(7)  Not  applicalble  under  3S04(h). 
Latry  E.  Miesse, 

Departmental  Cleanmce  Officer,  Department 
of  Justice. 

[PR  Doc.  89-17S31  Filed  7-31-«9;  8:45  am) 
BUMS  OOOE  4410-«MI 


Lodging  of  Content  Decree  Pursuant 
to  ttie  Comprrtienaive  Environmental 
Reeponse,  Compensation  and  UabUity 
Act 


impenaat 


In  accordance  with  Department 
policy,  28  CFR  50.7,  and  Section  122(i)  of 
the  Comprehensive  Enviroimiental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  notice  is  hereby  given 
that  on  July  24, 1S89.  a  proposed  consent 
decree  in  United  States  v.  Printed 
Circuits,  Inc^  etaL  Civil  Action  No.  86- 
7005  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Pennsylvania. 

The  proposed  consent  decree  requires 
the  defendants  to  reimburse  the 
Hazardous  Sub^ance  Superfund 
$275,000  in  response  costs  incurred  by 
the  Environmental  Protection  Agency 
(EPA)  to  address  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Printed  Circuit  Site  in  Levittown. 
Pennsylvania.  The  parties  to  the  consent 
decree  are  the  United  States.  Printed 
Circuits,  Inc.,  Millard  A.  and  Judith  B. 
Hendrickson,  Scan  Data  Sales  Corp., 
Leeds  and  Northrup  Ca  and  Cirflex 
Systems,  Inc. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  lor  a  period  of  thirty  (30) 
days  from  the  dste  of  this  publication. 
Comments  sh(»ild  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resourqes  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  Slates  v.  Printed 
Circuits.  Ina,  DJ  Ref.  90-11-3-150. 

Copies  of  the  prcqMsed  consent  decree 
may  be  examined  at  the  Office  of  the 
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United  States  Attorney,  Eastern  District 
of  Pennsylvania,  3310  U.S.  Court  House, 
601  Market  Street,  Philadelphia, 
Pennsylvania  19106  and  at  the  Region  III 
office  of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  consent  decree  may  also 
be  examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1847,  Ninth  Street  and 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20530.  A  copy  of  the  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  Department  of  Justice.  In 
requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $1.90  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Donald  A.  Carr, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-17900  Filed  7-31-89;  8:45  am] 
SILUNQ  CODE  4410-01-M 


Antitrust  Division 

Proposed  Termination  of  Final 
Judigment  United  States  v.  Continental 
Graphics  Corporation 

Notice  is  hereby  given  that 
Continental  Graphics  Corporation  has 
filed  with  the  United  States  District 
Court  for  the  Central  District  of 
California  a  motion  to  terminate  the 
Final  Judgment  in  United  States  v. 
Continental  Graphics  Corporation,  Civil 
Action  No.  1542-61-EC;  and  the 
Department  of  Justice  ("Department"),  in 
a  stipulation  filed  with  the  court,  has 
consented  to  termination  of  the 
judgment,  but  has  reserved  the  right  to 
withdraw  its  consent  pending  receipt  of 
public  comments.  The  complaint  in  this 
case  (filed  on  December  6, 1961]  alleged 
that  a  proposed  merger  between 
Continental's  predecessor.  Republic 
Corporation,  and  America  Corporation 
violated  section  7  of  the  Clayton  Act  by 
lessening  competition  in  professional 
film  processing  in  the  United  States. 
Besides  blocking  the  proposed  merger, 
the  Final  Judgment  (entered  on  October 
28. 1963)  enjoined  Republic  fi'om:  (1) 
Acquiring  any  interest  in  any  business 
involved  in  professional  film  processing 
except  in  certain  designated 
geographical  areas;  (2)  permitting  any  of 
its  officers,  directors,  agents  or 
employees  from  serving  in  such  a 
capacity  with  any  other  professional 
film  processor  than  Republic's  own 
subsicUaries;  and  (3)  allocating  any 


business  with,  or  engaging  in  any 
referrals  to  or  from,  America 
Corporation. 

The  Department  has  filed  with  the 
court  a  memorandum  stating  that 
termination  of  the  judgment  would  serve 
the  public  interest  because  Continental 
no  longer  poses  the  competitive  threat  it 
once  did.  While  the  professional  film 
processing  industry  is  still  concentrated 
today,  Continental  currently  has  only  a 
minor  share  of  the  market.  Thus,  the 
judgment's  injunctive  provisions  are  no 
longer  necessary  to  supplement  the 
antitrust  laws,  to  which  Continental 
remains  subject. 

Copies  of  the  Complaint  and  Final 
Judgment  defendant's  motion  papers, 
the  stipulation  containing  the 
Government's  consent  the  Department's 
memorandum,  and  all  further  papers 
filed  with  the  court  in  connection  with 
this  motion  will  be  available  for 
inspection  at  Room  3233,  Antitrust 
Division,  Department  of  Justice,  10th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530  (telephone:  202- 
633-2481),  and  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Central  District  of  California,  312 
North  Spring  Street  Los  Angeles, 
California  90012.  Copies  of  any  of  these 
materials  may  be  obtained  from  the 
Antitrust  Division  upon  request  and 
payment  of  the  copying  fee  set  by 
Department  of  Justice  regulations. 

Interested  persons  may  submit 
comments  regarding  the  proposed 
termination  of  the  decree  to  the 
Department.  Such  comments  mustbe 
received  within  the  sixty-day  period 
established  by  court  order,  and  will  be 
filed  with  the  court.  Comments  should 
be  addressed  to  Gary  R.  Spratling,  Chief, 
San  Francisco  Office,  Antitrust  Division, 
Department  of  Justice,  450  Golden  Gate 
Avenue,  Box  36046,  San  Francisco.  CA 
94102  (telephone:  415-556-6300). 
lohnW.Clafk. 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  89-17899  Filed  7-31-89;  8:45  am] 

BIUMO  COOE  4410-01-e 


Office  Of  Justice  Programs 

Office  for  Victims  of  Crime;  Children's 
Justice  Act  Discretionary  Grant 
Program  for  Native  Americans 

agency:  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Victims  of 
Crime,  Jane  Nady  Burnley,  Director. 

ACTION:  Notice  of  Availability  of  Funds. 
summary:  The  Office  for  Victims  of 


Crime  (OVC)  is  publishing  this  notice  to 
aimounce  a  $531,000  discretionary  grant 
program  for  Native  American  IncUan 
tribes  designed  to  improve  the  handling 
of  child  abuse  cases,  particularly  cases 
of  child  sexual  abuse,  in  a  manner 
which  limits  additional  trauma  to  the 
child  while  improving  the  investigation 
and  prosecution  of  these  cases. 

EFFECTIVE  DATE:  Applications  are  due 
by  October  2, 1989. 

address:  Address  applications  to  the 
Office  for  Victims  of  Crime,  633  Indiana 
Avenue  NW.,  Room  1352,  Washington. 
DC  20531.  Attention:  Sue  Shriner. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  concerning  this  notice  should 
be  directed  to  Sue  Shriner  or  Toni 
Thomas,  Program  Specialists,  Office  for 
Victims  of  Crime,  633  Indiana  Avenue 
NW.,  Room  1352.  Washington,  DC  20531. 

SUPPLEMENTARY  INFORMATION: 
Badcground 

The  funds  for  this  program  will  come 
from  the  Victims  of  Crime  Act  of  1984 
(VOCA),  as  amended.  42  U.S.C.  10601  et 
seq.  The  Act  established  a  Crime 
Victims  Fund  in  the  Department  of  the 
Treasury  made  up  of  monies  received 
fixim  certain  Federal  criminal  fines; 
special  penalty  assessments;  forfeited 
appearance  bonds,  bail  bonds  and 
collateral  security;  and  literary  profits 
due  certain  convicted  Federal 
defendants.  Under  the  provisions  of  42 
U.S.C.  10601  (d)(2)(A)(iv),  of  the  first 
$100,000,000  deposited  in  the  Fund  in  a 
particular  year,  4.5%  shall  be  available 
for  grants  as  provided  in  42  U.S.C. 
10603(a).  Under  42  U.S.C.  10601(g)(1)  the 
Attorney  General,  acting  through  the 
Director  of  OVC,  is  authorized  to  use 
15%  of  the  funds  available  under  42 
U.S.C.  (d](2)(A)(iv)  to  make  grants  for 
the  purposes  of  assistiang  Native 
American  Indian  tribes  in  developing, 
establishing,  and  operating  programs 
designed  to  improve  the  handling, 
investigaiton  and  prosecution  of  child 
abuse  cases,  especially  child  sexual 
abuse  cases.  The  Office  for  Victims  of 
Crime  has  labeled  this  program  the 
Children 's  Justice  Act  Discretionary 
Grant  Program  for  Native  Americans. 

This  is  the  first  year  of  funding  for  the 
Children's  Justice  Act  Discretionary 
Grant  Program  for  Native  Americans. 
The  Children's  Justice  Act  of  which  this 
program  is  a  part  was  signed  into  law  by 
President  Reagan  on  August  27. 1986. 
The  Act  was  passed  in  response  to  a 
recognition  of  the  seriousness, 
complexity  and  escalating  number  of 
children  who  were  reported  as  victims 
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of  child  abuse,  especially  child  sexual 
abuse. 

Reports  of  suspected  child  sexual 
abuse  and  neglect  throughout  the  natim 
increased  by  225%  in  the  decade 
between  197S  and  1987.  In  1987,  over  2 
million  diildren  were  reported  to 
authorities  as  suspected  abuse  or 
neglect  victinis.  Approximately  40%  of 
these  reports  were  eventually 
substantiated.  While  much  of  this 
dramatic  increase  of  reporting  is 
probably  due  to  an  increased  awareness 
of  the  nature  of  abuse  and  better 
reporting  procedures,  many 
professionals  believe  ttiat  not  all  cases 
of  child  abuse  are  reported. 

The  autlMc*  of  the  OiUdren's  fustice 
Act  lecogDized  that  becanse  of  the 
peculiar  nature  ui  dukl  sexual  abase, 
reports  of  such  abuse  require  special 
investigation  and  prosecution  and  the 
victinu  require  special  handling  to  avoid 
being  further  traumatized.  However,  as 
a  result  of  the  publicity  around  a 
number  of  cases,  many  of  the  authors  of 
the  Children's  Justice  Act  felt  that  child 
victims  were  being  uonecessaiily 
traumatized  by  die  justice  system. 

The  CSiildren's  Jrutioe  Act  was 
designed  to  address  the  shortcomings  of 
the  criminal  jostioe  system  in 
investigating  and  proeecuting  child 
sexual  abase  cases.  Before  a  state  could 
be  eligible  to  receive  funds  from  the 
Children's  f  ostioe  Act  it  was  required  to 
estaUish  or  designate  a  multi- 
disciplinary  task  force  dealing  widi 
children's  tnattoe.  Each  task  force  was 
directed  to: 

•  Review  and  evafaiate  State 
investigative,  adninistTatlve  and 
judicial  handling  of  cases  of  child  abuse, 
especially  child  sexnal  abuse. 

•  Make  reoonunendations  in  the 
categories  at  investigative. 
administrative  and  judidai  Kunijl^wg  of 
cases  of  child  abuse;  experimental, 
model  and  demonstntion  programs  for 
testing  innovative  approadies;  and 
techniques  to  improve  the  rate  of 
successful  prosecution  or  enhance  the 
effectiveness  at  judicial  and 
administrative  action  in  child  abuse 
cases. 

•  Make  recommendations  regarding 
the  reform  of  state  laws,  ordinances, 
regulations  and  procedures  to  provide 
comprehensive  protection  for  children 
from  abuse. 

States  that  met  tiiese  criteria  were 
eligible  to  receive  a  proportionate  share 
of  Children's  Justice  Act  funds.  In  FY  87, 
2$  states  shared  in  $2.8  million  and  in 
FY  88, 27  states  shared  in  $3.5  million. 

In  1987,  the  revelations  of  sexual 
abuse  of  Native  American  children  on 
reservations  and  the  problems  tribes 
faced  in  trying  to  deal  with  the  abuse 


became  evident.  Dealing  with  child 
sexual  abuse  in  Indian  country  was 
found  to  be  different  and  more  difficult 
than  dealing  with  abuse  discovered  off 
the  reservations.  The  difficulties 
manifested  themselves  in  such  issues  as: 
lack  of  trained  practitioners  to 
investigate,  prosecute  and  treat  child 
sexual  abuse  cases;  geographic 
isolation;  cultural  diversity;  and  a  lack 
of  clear  understanding  of  the  roles  and 
responsibilities  of  the  various 
government  entities  that  had  authority 
to  act  upon  allegations  and  Hndings  of 
child  sexual  abase  on  the  reservations. 

In  order  to  respond  more  effectively  to 
this  situation,  the  Justice  Department 
proposed  that  diildren's  Justice  Act 
funds  be  made  available  to  Indian  tribes 
to  improve  the  handling  of  child  sexual 
abuse  cases^  In  November  1988, 
President  Reagwi  signed  the  Anti-Drag 
Abuse  Act  of  19B8.  This  legislation 
amended  the  Vkrtims  of  Crime  Act  by 
authorizing  that  15%  of  the  funds 
available  for  die  Children's  Justice  Act 
be  utilized  to  assist  native  American 
Indian  tribes  in  developing,  establishing 
and  operating  programs  designed  to 
improve  the  handling  of  child  abuse 
cases,  espedaliy  child  sexual  abuse. 
Under  this  pro-am  funds  will  be  made 
directly  to  Native  American  tribal 
organizations  as  defined  in  25  U.S.C.  450 
b  (1)  to  initiate  or  expand  service  in 
Indian  country. 

Purpose  I 

The  Office  far  Victims  of  Crime  is 
making  $531.O0l  available  through  < 
competitive  process  to  Native  American 
Indian  tribes  (v  other  appropriate 
entities  to  develop,  establish  and 
operate  programs,  and  modiiy 
procedures  and  practices  which  would 
improve  the  inviestigation  and 
prosecution  of  serious  child  abuse  cases, 
especially  child  sexual  abuse  cases,  and 
improve  the  handling  of  diild  abuse 
cases  in  a  manner  which  avoids 
additional  trauma  to  the  child.  The 
Office  for  Victims  of  Crime  is  seeking  to 
bring  about  systemic  improvement  in  the 
way  child  sexual  abuse  cases  are 
responded  to  on  the  Native  American 
Reservations  and  other  locations  where 
Native  Americans  reside.  The  agency 
seeks  program  models  that  will  foster 
greater  cooperation  between  all 
agencies, !«.,  law  enforcement, 
prosecutors,  hoalth.  mental  health, 
social  services  nnd  victim  services  that 
have  responsiblity  for  investigating, 
prosecuting  and  treating  the  diild 
victims  of  tiiese  cases  while  at  the  same 
time  reducing  the  trauma  inherent  in 
prooesshig  thete  types  of  cases.  Awards 
will  be  made  t«  selected  eligible 
applicants. 


OVC  recognises  that  each  tribe 
functions  differenUy.  It  does  not  intend 
to  place  a  considerable  nambo'  of 
restrictions  on  how  the  tribes  may  go 
about  acliieving  these  goals.  It  is 
expected,  however,  that  all  tribes  be 
actively  involved  in  improving  the 
manner  in  which  diese  cases  are 
processed  at  the  tribal  fevel.  It  is  also 
expected  diat  tribes  be  actively  involved 
in  the  manner  in  which  referrals  are 
coordinated  with  appropriate  state  and 
Federal  authorities  for  prosecution. 

Elig^le  Applicants 

Apptications  will  be  accepted  from 
the  recognized  leader  or  duef  executive 
of  the  tribe  In  those  cases  where  the 
Tribal  Council  serves  as  the  governing 
body,  the  application  ninst  be  signed  by 
the  Chairman  or  other  recognized  leader 
of  that  group.  Grants  will  be  limited  to 
Native  American  Indian  tribal 
organizations  as  defined  in  25  U.S.C  450 
b  (1).  For  this  puipose,  "Iribal 
organization"  means  the  recognized 
governing  body  of  any  Indian  tribe;  any 
legally  established  organization  of 
Indians  which  is  controlled,  sanctioned, 
or  chartered  by  sudi  governing  body  or 
which  is  democratically  elected  by  the 
adult  members  of  tke  Indian  community 
to  be  served  by  sudi  organization  and 
which  includes  themaximinn 
participation  of  Indians  in  all  phases  of 
its  activities. 

There  will  be  tws  categories  of 
applicants.  Applicants  will  conqiete 
only  against  ^ose  In  their  respective 
category.  The  first  category  will  consist 
of  all  tribes  that  have  an  established 
multi-disciplinary  Child  Protection  Team 
(CPT)  that  meets  on  a  regularly 
scheduled  basis,  lie  second  category 
will  consist  of  those  tribes  that  either 
have  not  yet  formed  a  CFT  ot  have  an 
inactive  CPT. 

Selected  applicants  will  not  have  to 
contribute  any  matching  funds. 
However,  indirect  costs  which  are  often 
imposed  by  Indian  tribes  on  Federal 
grants  are  not  permissible  in  VOCA 
funded  victim  assi«tance  grant 
programs.  Also,  applicants  will  be 
required  to  become  part  of  a  consortium 
consisting  of  all  other  grantees  who 
receive  assistance  under  this  initiative, 
the  consortium  members  will  meet  twice 
during  the  life  of  the  grant  to  discuss 
matters  related  to  the  implementation 
and  operaton  of  the  overall  program  as 
well  as  their  specific  grant 

Program  Descriptitn 

Approximately,  sight  to  ten  model 
projects  will  be  hiaded.  Each  project 
must  be  designed  to  improve  the 
investigation  and  prosecution  of  serious 
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child  abuse  cases,  especially  child 
sexual  abuse  cases,  and  improve  the 
handling  of  these  cases  in  a  manner 
which  reduces  trauma  to  the  child. 
Emphasis  will  be  placed  upon  projects 
which  either  develop  or  expand  the  use 
of  multi-disciplinary  teams  (known  in 
many  areas  as  Child  Protection  Teams] 
including  specialized  prosecutorial  units 
for  the  investigation,  referral,  and 
prosecution  of  child  abuse  cases. 

The  multi-disciplinary  teams  which 
are  developed  or  expanded  must  include 
representatives  of  the  tribe  and  state 
arid  Federal  agencies  that  provide 
services  to  the  tribe.  These  multi- 
disciplinary  teams  should  assist  in 
clarifying  roles  and  responsibilities  of 
all  authorition  involved  in  these  cases, 
including  social  services,  law 
enforcement  and  Federal  prosecutora, 
so  that  a  coordinated  system  is 
established  to  receive  and  respond  to 
reports.  The  teams  should  be  comprised 
of  entities  that  have  a  role  in  the 
identification,  initial  investigation, 
treatment  and  prosecution  of  child 
abuse  cases,  including  but  not  limited  to: 
child  protection  workers,  mental  health 
personnel,  pohce.  Federal  investigatore, 
prosecutors  and  medical  personnel. 
Program  funds  shall  not  be  used  to 
replace  or  serve  as  a  substitute  for  funds 
already  used  for  existing  multi- 
disciplinary  teams. 

All  multi-disciplinary  teams  will  be 
required  to  develop  and  adhere  to 
written  policies  regarding  the  roles  and 
responsibilities  of  each  of  the  agencies 
and  professionals  who  participate  in 
cases.  The  teams  will  also  be  required  to 
develop  procedures  for  handling  all 
serious  child  abuse  cases  including  all 
child  sexual  abuse  cases.  The  primary 
emphasis  should  be  placed  upon  child 
sexual  abuse  cases.  The  pohcies  and 
procedures  developed  must  employ 
practices  which  protect  the  child  victim 
from  further  trauma  while  improving  the 
probability  of  a  successful  investigation 
and  prosecution. 

Tribes  are  also  encouraged  to  develop 
special  legal  units  to  advise  the  multi- 
disciplinary  teams  and  to  prosecute 
these  cases  in  the  tribal  courts.  The 
tribal  prosecutor  should  also  review  the 
Tribal  Codes  to  ensure  they  adequately 
address  the  issue  of  child  abuse  at  the 
tribal  level  and  that  they  protect  the 
rights  of  child  victims. 

All  special  legal  funded  units  that  are 
involved  in  the  prosecution  of  child 
sexual  abuse  cases  will  be  required  to 
use  techniques  that  limit  trauma  to  child 
victims. 

Examples  of  activities  that  could  be 
funded  under  this  program  are: 


•  The  establishment  or  expansion  of  a 
multi-disciplinary  team  for  the 
investigation  and  referral  of  child  abuse 
cases.  If  this  activity  is  chosen  the 
applicant  must  indicate  why  the  tribe 
has  not  yet  developed  such  a  unit. 

•  The  establishment  or  expansion  of  a 
special  unit/person  to  provide  legal 
advice  to  the  multi-disciplinary  unit 
and/or  prosecute  child  abuse  cases  at 
the  tribal  level. 

•  Training  of  multi-disciplinary  teams 
and/or  special  legal  counsel  in 
commonly  accepted  innovative 
procedures  for  investigating  and 
prosecuting  child  sexual  abuse  cases. 

•  Development  of  formal  protocols 
among  all  parties  involved  in  the 
investigation,  referral,  prosecution  and 
treatment  of  child  abuse  cases.  This 
includes  funding  for  bringing 
representatives  from  the  Federal,  state 
and  local  agencies  together  to  discuss 
and  formulate  formal  policies  and 
procedures  for  handling  these  cases. 

•  Development  of  treatment  plans  for 
victims  of  child  abuse,  to  include 
payment  for  services  not  normally 
available  to  the  tribe. 

•  Recommendations  and  plans  for 
revision  of  tribal  laws,  rules  and 
procedures  to  recognize  the  serious 
natiire  of  child  abuse,  especially  child 
sexual  abuse. 

Selection  Criteria 

All  applicants  will  be  placed  in  one  of 
two  established  categories:  (1)  Those 
with  active  CPTs  or  (2)  those  who  either 
do  not  have  a  CPT  or  have  one  that  is 
inactive.  The  selection  criteria  for  both 
groups  will  be  identical;  however, 
applicants  will  be  required  only  to 
compete  against  other  applicants  in  the 
same  category.  In  determining  which 
applications  to  fund,  OVC  will  consider 
the  following: 

1.  The  need  for  such  a  program.  Please 
indicate  the  following:  the  number  of 
reported  cases  of  child  abuse  and  child 
sexual  abuse  over  a  period  of  time 
(information  should  be  provided  for  the 
latest  year  complete  information  is 
available),  the  number  of  cases 
investigated,  the  number  of  children 
found  to  have  been  abused,  the  number 
of  persons  referred  for  prosecution  and 
the  number  actually  prosecuted.  (20 
points) 

2.  Cost  effectiveness  of  the  project. 
Cost  effectiveness  will  be  based  upon 
review  of  a  budget  which  accurately 
reflects  how  grant  funds  will  be  used  to 
promote  the  effective  handling, 
investigation  and  prosecution  of  cases. 
(20  points) 

3.  The  appropriateness  and  soundness 
of  program  design.  Appropriateness  and 
soundness  will  be  based  upon  such 


factore  as:  evidence  of  cooperation 
between  tribal,  local  state  and  Federal 
agencies  and  officials,  including,  where 
appropriate,  the  U.S.  Attorney  who  has 
responsibility  for  prosecuting  Federal 
crimes;  where  available  written 
guidelines  should  be  presented  as 
evidence  of  previous  cooperative  efforts; 
description  of  the  process  to  be  used  to 
coordinate  activities  among  all 
agencies/individuals  that  have 
responsibility  for  dealing  with  child 
abuse  cases  and  the  relevance  of 
program  activities  to  the  identified  need. 
(30  points) 

4.  Evidence  of  a  need  and  willingness 
to  change  current  procedures,  practices, 
laws  and /or  tribal  codes  in  order  to 
improve  the  investigation  and 
prosecution  of  child  abuse  cases  and 
reduce  the  trauma  inherent  in  such 
prosecution.  (20  points) 

5.  Description  of  how  the  efforts 
contemplated  under  this  program  will  be 
continued  when  program  funds  expire. 
(10  points) 

Each  application  will  be  scored  based 
upon  the  above  named  criteria. 
Applications  receiving  the  highest  score 
in  each  group  will  be  funded.  OVC 
anticipates  awarding  approximately 
four  to  five  grants  in  each  group,  for  a 
total  of  eight  to  ten  projects. 

Applications 

Applicants  should  submit  three  (3) 
copies  of  their  completed  proposal  by 
the  deadline  established  above.  All 
submissions  must  include: 

A.  A  completed  and  signed  Standard 
Form  424,  (Rev.  4-88).  Application  for 
Federal  Assistance.  Copies  of  the 
required  forms,  and  any  other 
information  or  clarification  regarding 
them,  may  be  obtained  by  writing  or 
calling  the  Office  for  Victims  of  Crime, 
National  Victims  Initiative  Division.  633 
Indiana  Avenue,  NW.,  Washington  D.C.. 
20531  (202)  272-6500. 

B.  A  summary  of  the  full  proposal,  not 
to  exceed  one  page. 

c.  A  program  narrative  of  not  more 
than  20-double  spaced  typed  pages.  The 
narrative  should  include  the  following 
information: 

•  A  clear,  concise  statement  of  the 
problems  experienced  by  the  tribe  in 
handling,  investigating  and  prosecuting 
cases  of  serious  child  abuse. 

•  A  description  of  how  child  abuse 
and  child  sexual  abuse  cases  are 
currently  handled,  by  tribal  law 
enforcement  social  services  and  the 
CPT,  if  it  is  operational.  This  description 
should  include  the  role  of  all  Federal 
and  state  agencies  in  investigating, 
referring,  treating  and  prosecuting 
serious  child  abuse  cases. 
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•  A  dear  statement  of  die  project 
objectives,  including  a  listing  of  the 
major  events,  activities,  products  and  a 
timetable  for  completion. 

•  Letters  of  support  from  agencies  at 
the  Federal  state  and  local  levels  that 
are  also  involved  in  handling, 
investigating  and/or  prosecuting  serious 
child  abuse  cases. 

•  Copies  of  protocols  involving  the 
handling,  investigation  and  prosecution 
of  child  abuse. 

•  The  proposed  management  and 
staffing  plan.  These  plans  should 
include,  at  a  minimum,  a  listing  of  the 
staff  to  be  included  as  part  of  the  project 
and  the  organization  and  affiliation  of 
each  of  the  staff.  All  persons  paid  for  by 
this  grant,  as  well  as  those  who  are 
involved  in  grant  activities  but  are  not 
paid,  should  be  included  in  the 
management  and  staffing  plan.  For 
example,  even  if  grant  funds  are  to  be 
used  to  support  only  a  portion  of  a  CPT, 
the  composition  of  the  entire  CPT  must 
be  listed. 

•  A  brief  history  of  all  grants  the  tribe 
received  over  the  past  two  years  related 
to:  child  abuse,  spouse  abuse,  family 
violence,  law  enforcement  and/or 
victimization. 

D.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  subcontracts,  and  travel  to  two 
consortium  meetings.  The  funds  the 
tribes  receive  from  this  grant  could  be 
used  to  pay  for  the  travel  to  the 
consortium  meetings.  For  planning 
purposes,  travel  should  be  figured  to 
Denver,  Colorado.  As  stated  earlier, 
trit>es  are  not  permitted  to  impose 
indirect  costs  that  are  not  directly 
related  to  the  operation  of  this  project. 

E.  Copies  of  vitae  for  the  professional 
staff  which  summarize  education  and 
professional  experience. 

Application  DeadUne 

Applications  are  due  by  (sixty  days 
from  publication  in  the  Federal 
Ragistar).  Applications  which  are  hand 
delivered  must  be  received  at  the  Office 
for  Victims  of  Crime  by  the  close  of 
business  (5M>  pm  EST). 

Grant  Period  and  Award  Amounts 

The  Office  for  Victims  of  Crime 
anticipates  making  approximately  eight 
to  ten  grants.  Grants  will  rang^  from 
$4a000  to  $100,000  and  will  be 
dependent  upon  demonstrated  need  of 
the  tribe.  A  total  of  $531,000  is  available 
for  this  grant  program.  The  grants  will 
be  fore  twelve  (12)  months  and  will 
cover  100%  of  the  project  costs  (no 
matching  funds  are  required). 


Additional  Iniormation 

The  Office  lor  Victims  of  Crime  is  also 
announcing  in  this  Federal  Register  a 
Training  and  Technical  Assistance 
Program  for  Native  American  Grantees 
and  Subgrantees.  The  purpose  of  the 
Training  and  Technical  Assistance 
Program  is  to  provide  a  wide  range  of 
training  and  technical  assistance  to 
Native  American  Indian  tribes  that  have 
received  eithar  a  subgrant  from  a  state 
that  received  an  OVC  Assistance  to 
Victims  of  Federal  Crime  in  Indian 
Country  discretionary  grant  or  a  tribe 
that  receives  •  Children's  Justice  Act 
discretionary  grant  under  this 
announcement. 

Approved.     I 
lane  Nady  Bunuey, 

Director,  Office  for  Victims  of  Crime. 
[FR  Doc.  8»-17a53  Filed  7-31-«9;  8:45  am] 
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Office  for  Viatims  of  Crime;  Training 
and  Technical  Assistance  for  Native 
American  Grantees  and  Subgrantees 

AGENCY:  Department  of  Justice,  Office  of 
Justice  Programs,  Office  for  Victims  of 
Crime,  Jane  Nady  Burnley,  Director. 
ACTION:  Notioe  of  Availability  of  Funds. 

summary:  The  Office  for  Victims  of 
Crime  (OVC)  is  publishing  this  notice  to 
announce  a  $300,000  discretionary  grant 
program  designed  to  provide  a  range  of 
training  and  technical  assistance  to 
Native  American  Indian  tribes  and 
organizations  that  have  received  either 
a  grant  from  The  Children's  Justice  Act 
Discretionary  Grant  Program  for  Native 
Americans  or  a  subgrant  from  either  one 
of  the  two  Assistance  to  Victims  of 
Federal  Crime  in  Indian  Country 
discretionary  grant  programs. 
EFFECTIVE  DATE:  Applications  are  due 
by  October  2, 1969. 

AOORESS:  Address  applications  to  the 
Office  for  Victims  of  Crime.  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 
Attention:  Sue  Shriner. 
FOR  FURTHER  INFORMATION: 
Questions  coacerming  this  notice  should 
be  directed  to  Sue  Shriner  or  Toni 
Thomas,  Pro^'am  Specialists.  Office  for 
Victims  of  Crime,  633  Indiana  Avenue 
NW..  Washington.  DC  20531.  (202)  272- 
6500. 
SUPPtf  MENTARY  INFORMATION: 

Background  | 

The  funds  lor  this  program  will  come 
from  the  Victims  of  Crime  Act  of  1984 
(VOCA).  as  amended,  42  U.S.C.  10601  et 
seq..  and  the  Omnibus  Crime  Control 
and  Safe  Streets  Act,  as  amended,  42 
U.S.C.  3711.  et  seq.  The  Victims  of  Crime 


Act  established  a  Crime  Victims  Fund  in 
the  Department  of  the  Treasury  made  up 
of  monies  received  from  certain  Federal 
criminal  fines,  special  penalty 
assessments,  forfeited  appearance 
bonds,  bail  bonds  and  collateral 
security,  and  Utenary  proHts  due  certain 
convicted  Federal  defendants.  Under  the 
provisions  of  42  U.S.C. 
10601(d)(2)(A](4)aii],  of  the  first 
$100,000,000  deposited  in  the  fund  in  a 
particular  year,  IK  shall  be  available  for 
grants  as  provided  in  42  U.S.C.  10603(c) 
for  training  and  technical  assistance 
services  to  eligible  crime  victim  service 
programs  and  for  the  financial  support 
of  services  to  victims  of  Federal  crime 
by  eligible  crime  victim  assistance 
programs.  OVC  has  made  support  for 
victim  assistance  to  Native  Americans 
in  Indian  country  the  highest  priority  for 
use  of  this  1%  of  the  Crime  Victims 
Fund.  OVC  will  contribute  $100,000  of 
its  funds  for  this  effort 

Under  the  provisions  of  42  U.S.C.  3751, 
the  Bureau  of  Justice  Assistance  is 
authorized  to  make  additional  Federal 
financial  assistance  available  to  public 
and  private  agencies  and  private 
nonprofit  organissations  for  the  purposes 
of  undertaking  educational  and  training 
programs  for  criminal  justice  personnel 
and  providing  technical  assistance  to 
States  and  local  units  of  government. 
The  Director  of  the  Bureau  of  Justice 
Assistance  has  tnansferred  $200,000  of 
discretionary  grant  funds  authorized 
under  Section  509  (b)  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act,  as 
amended,  to  the  Office  for  Victims  of 
crime  to  address  the  purposes 
mentioned  below. 

In  November  1988,  the  Office  for 
Victims  of  Crime  awarded  grants  to  nine 
states  to  provide  assistance  to  Native 
Americans  who  are  victims  of  crime. 
Eligibility  was  limited  to  those  states 
where  the  United  States  Government, 
through  such  agencies  as  the  Bureau  of 
Indian  Affairs,  the  Federal  Bureau  of 
Investigation,  or  the  U.S.  Attorney's 
office,  has  the  authority  to  investigate  or 
prosecute  crime  tai  Indian  country.  The 
nine  states — ^Ariaona,  Michigan,  North 
Dakota,  Oregon,  South  Dakota,  Utah, 
Washington,  Wisconsin,  and 
Wyoming— received  a  total  of 
$1,004,500.  The  grants  ranged  from 
$35,500  to  $250,500.  The  state-designated 
victim  assistance  agencies  are  in  die 
process  of  awarding  subgrants  to  tribes 
and  Native  American  organizations  on 
reservations  located  in  their  states. 
These  grants  will  enable  tribes  to 
address  the  pressing  needs  of  Native 
American  victims  of  crime  who  have 
very  limited  accdss  to  victim  assistance 
services.  It  is  anticipated  that  the  states 
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will  eventually  award  a  total  of 
approximately  30  subgrants.  The  Indian 
tribes  will  use  the  funds  for  a  variety  of 
victim  related  programs  including: 
shelters  for  abused  women;  crisis 
response  to  sexual  assault  victims;  grief 
support  groups;  child  abuse  treatment; 
training  for  law  enforcement  officers  for 
more  effective  responses  to  the  needs  of 
victims;  and  general  victim  service 
programs.  Most  of  these  projects  will 
operate  until  April  30, 1990. 

The  response  to  the  Office  for  Victims 
of  Crime's  first  grant  program  to  assist 
victims  of  Federal  crime  in  Indian 
Country  was  so  great  that  the  Office 
announced  a  second  grant  program.  On 
March  17, 1989,  a  total  of  $700,000  of 
discretionary  grant  funds  was  made 
available  for  the  same  purpose  in  the 
Federal  Register  (Federal  Register  Vol. 
54,  No.  51,  p.  11304).  The  Office 
anticipates  awarding  $700,000  to  states 
that  have  not  received  an  award  under 
the  previous  announcement.  The  Office 
for  Victims  of  Crime  will  make  6-8  grant 
awards  to  the  states.  These  awards  will 
range  from  $30,000  to  $200,000. 

In  another  part  of  this  Federal 
Raster  notice,  the  Office  for  Victims  of 
Crime  is  also  making  funds  available  to 
Native  American  Indian  tribal 
organizations  to  assist  them  in 
developing  or  expanding  programs  that 
improve  the  handling  of  child  abuse 
cases,  especially  child  sexual  abuse 
cases. 

Purpose 

The  Office  for  Victims  of  Crime  is 
making  $300,000  available  to  a  public  or 
private  nonprofit  agency,  or  consortium 
of  agencies,  to  provide  technical 
assistance  and  training  to  those  Indian 
tribes  and  Native  American 
organizations  that  have  received  a 
subgrant  from  either  of  the  two 
Assistance  to  Victims  of  Federal  Crime 
in  Indian  Country  discretionary  grant 
programs  or  received  a  discretionary 
grant  made  as  part  of  the  Children's 
Justice  Act  Discretionary  Grant 
Program  for  Native  Americans.  The 
Office  is  seeking  to  ensure  that  all 
Native  American  tribes  that  have 
received  support  under  any  one  of  these 
initiatives  are  provided  the  training  and 
technical  assistance  necessary  to  start 
and  successfully  operate  their  programs. 

The  Office  recognizes  the  difficulties 
inherent  in  the  development  of  new 
victim  service  programs  and  the  need 
for  technical  support  and  training  so 
that  programs  can  achieve  their  stated 
goals  and  objectives.  Several  different 
approaches  to  providing  technical 
assistance  and  training  are  needed 
because  there  are  a  variety  of  different 
types  of  programs  being  funded  and  the 


tribes  that  are  implementing  the 
programs  have  varying  features, 
including:  size,  location,  availability  of 
resources  and  services,  culture,  legal 
structure  and  law  enforcement 
jurisdiction. 

Program  Description 

One  project  will  be  funded  under  this 
initiative.  The  project  must  be  capable 
of  providing  a  wide  range  of  training 
and  technical  assistance  services  to  all 
Indian  tribes  and  organizations  that 
have  received  a  grant  from  the  Office  for 
Victims  of  Crime  under  either  the 
Assistance  to  Victims  of  Federal  Crime 
in  Indian  Country  or  the  Children's 
Justice  Act  Discretionary  Grant  Program 
for  Native  Americans. 

Within  45  days  of  the  grant  award,, 
the  grantee  will  be  expected  to  survey 
all  eligible  Indian  grantees  to  assess 
their  training  and  teciinical  assistance 
needs. 

Within  60  days  of  the  grant  award,  the 
grantee  will  be  expected  to  categorize 
and  establish  priorities  for  the  training 
and  technical  assistance  requested. 

Within  60  days  of  the  grant  award,  the 
grantee  will  be  expected  to  submit  to  the 
Office  for  Victims  of  Crime  a 
comprehensive  12-month  plan  for  the 
development  and  delivery  of  technical 
assistance  and  training.  "The  plan  should 
be  based  upon  information  collected 
during  the  survey  phase  of  the  project 
and  should  include  such  information  as: 
the  types  of  technical  assistance  to  be 
provided;  the  steps  necessary  to  adapt 
suitable  resources,  the  location  for 
providing  the  assistance;  anticipated 
attendance  at  training;  the  reason  such 
training/ technical  assistance  was 
selected;  the  cost  of  such  training;  the 
method  of  be  used  to  assess  the 
effectiveness  of  such  training;  and  the 
period  during  which  the  training/ 
technical  assistance  is  to  be  provided. 
Within  60  days  of  the  grant  award,  the 
grantee  will  also  be  expected  to  submit 
a  plan  for  the  assessment  and  delivery 
of  ad  hoc  training  and  technical 
assistance  requests. 

The  plan  is  subject  to  review  and 
approval  by  OVC.  If  the  initial  plan  is 
rejected,  the  grantee  will  have  15  days 
from  the  receipt  of  OVCs  notice  of 
rejection  and  comments  to  submit  a 
revised  plan  which  will  also  be  subject 
to  OVCs  review  and  approval.  Within 
15  days  of  OVCs  final  approval  of  the 
plan  the  grantee  should  begin  to  provide 
on-site  training  and  technical  assistance. 

The  Office  for  Victims  of  Crime 
recognizes  that  the  requests  for  training 
and  technical  assistance  may  exceed  the 
availability  of  resources.  Therefore,  it  is 
very  important  that  the  grantee  develop 
a  delivery  plan  which  maximizes 


avaiiaUe  resoorcet.  This  cookl  be  done, 
in  part,  by:  providiog  trsHring  and 
technical  assistance  on  a  regional  basis: 
using  other  on-going  training  and 
technical  assistance  efforts  to  support 
this  program's  needs;  using  training  and 
technical  assistance  material;  brochures 
and  guides  that  are  already  developed; 
establishing  clear  priorities  for  the 
provision  of  training  and  technical 
assistance;  and  utihzing  trainers  and 
technical  assistance  providers  who  are 
knowledgeable  about  Native  American 
culture,  custom  and  law. 

While  this  project  will  operate  for 
eighteen  (18)  months  the  Office  for 
Victims  of  Crime  anticipates  that  a 
majority  of  the  training  and  technical 
assistance  efforts  will  take  place  during 
the  first  twelve  (12)  months  of  the  grant 
The  Office's  priori^  is  to  ensure  that  all 
projects  have  the  training  and  technical 
assistance  necessary  to  begin  operating 
effectively. 

Selection  Criteria 

In  determining  which  applications  to 
fund,  the  Office  for  Victims  of  Crime 
will  consider  the  following: 

1.  Experience  of  staff  and  proposed 
subcontractors  in  developing  and 
delivering  victims  related  technical 
assistance  and  training  programs.  (20 
points). 

2.  Knowledge  of  the  problems  and 
issues  inherent  in  developing  and 
implementing  victims  related  programs 
in  Indian  country.  (10  points). 

3.  Comprehensiveness,  cost 
effectiveness,  timeliness  and  overall 
utility  of  the  technical  assistance  and 
training  delivery  plan  submitted  in 
response  to  the  program  description 
section  of  this  announcement.  (30 
points). 

4.  Personnel  staffing  plan  that  reflects 
expertise  in  multidisciplinary  response 
to  child  sexual  abuse,  the  range  of 
victim  service  needs,  working 
knowledge  of  Native  American  cultural 
differences  and  presence  of  Native 
American  staff  expertise.  (20  points), 

5.  Evidence  of  understanding  of 
jurisdictional  issues  in  law  enforcement 
and  criminal  prosecution  on  Indian 
reservations.  Also,  mental  health,  health 
and  social  service  systems  on 
reservations.  (20  points). 

Eligible  Applicants 

Public  agencies,  private  agencies, 
organizations  or  consortia  thereof,  are 
eligible  to  apply.  They  must  have 
knowledge  of  the  subject  matter  and 
have  expertise  and  experience  in 
providing  technical  assistance  and 
training  on  victim  assistance.  In  the 
selection  process,  preference  will  be 
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given  to  Native  American  organizations, 
applicants  that  have  a  significant 
number  of  Native  American  staff 
members  who  have  expertise  in  victim, 
child  sexual  abuse  and  related  issues,  or 
agencies  that  subcontract  with  a  Native 
American  organization  for  the  provision 
of  training  and  technical  assistance 
services. 

Time  Period  and  Award  Amount 

One  grant,  not  to  exceed  $300,000,  will 
be  made  by  the  Office  for  Victims  of 
Crime.  The  grant  will  be  for  an  eighteen- 
month  period.  The  applicant  will  not  be 
required  to  providing  matching  funds  for 
this  program. 

Application  Deadline 

Applications  must  be  received  by 
(SIXTY  DAYS  FROM  PUB  DATE). 
Mailed  applications  must  be  postmarked 
by  this  date.  However,  applications  that 
are  hand-delivered  must  be  received  by 
the  close  of  business  (5:00  P.M.  EDT)  on 
the  deadline  date  at  the  Office  for 
Victims  of  Crime,  633  Indiana  Avenue 
NW..  Washington,  DC  20531. 

Applications 

.    Applicants  should  submit  three  (3) 
copies  of  their  completed  proposal  by 
the  deadline  established  above,  each 
signed  in  the  original 
Applications  must  include: 

1.  A  completed  and  signed  Federal 
Assistance  application  on  the  current 
Standard  Form  424.  Copies  of  the 
required  forms,  and  any  information  or 
clarification  regarding  them,  may  be 
obtained  by  writing  or  calling  the  Office 
for  Victims  of  Crime,  National  Victims 
Initiative  Division,  633  Indiana  Avenue, 
NW.,  Washington,  DC  20531.  (202)  272- 
6500. 

2.  An  abstract  of  the  full  proposal,  not 
to  exceed  one  page. 

3.  A  program  narrative  of  not  more 
than  twenty  (20)  double-spaced  typed 
pages  which  should  include: 

a.  A  clear  statement  which  describes 
the  approach  and  strategy  to  be  utilized 
to  complete  the  tasks  identified  in  the 
program  description; 

b.  The  proposed  organization  and 
management  plan  to  be  used  including, 
at  a  minimum,  the  staff  of  the  project, 
and  the  time  commitments  of  key  staff 
to  individual  project  tasks.  A  project 
director  must  be  identified,  with  a  clear 
indication  of  the  amount  of  time  to  be 
devoted  to  the  project; 

c.  Description  of  how  the  project  will 
be  evaluated. 

4.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  subcontracts,  and  a  short 
narrative  justification  of  each  budgeted 


item  cost.  Any  anticipated  subcontracts 
must  include  a  separate  budget. 

5.  Copies  of  vitae  for  the  professional 
staff  which  summarize  education, 
clinical,  research  and  training 
experience,  and  bibliographic 
information  related  to  the  proposed 
work. 

All  three  copies  of  the  application 
must  be  sent  or  hand  delivered  to:  Office 
for  Victims  of  Crime,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531.  by 
the  deadline  established  above. 

Additional  information 

This  program  ivill  support  those 
grantees  and  subgrantees  that  have 
received  support  from  any  one  of  three 
discretionary  grant  programs  for  Native 
Americans  that  the  Office  for  Victims  of 
Crime  has  made.  A  summary  of  those 
programs  follows: 

•  Assistance  to  Victims  of  Federal 
Crime  In  Indian  Country:  Phase  I. 

This  program  was  originally 
announced  in  the  Federal  Register  on 
luly  21, 1988  (Federal  Register,  Vol.  53, 
No.  140,  pp.  27377-78).  In  November 
1988,  the  Office  for  Victims  of  Crime 
awarded  $1,004,500  to  nine  states.  Tlie 
state  victim  assistance  agencies  are  in 
the  process  of  tubgranting  the  fimds 
they  received  under  this  grant  program. 
As  of  April  1, 1989,  the  following  states 
have  made  the  following  progress  in 
subgranting  their  funds: 

Arizona „ $250,600  6  subgrants 

Michigan $90,500  2  subgrants 

North  Dakota .........  $100,500  5  subgrants 

Oregon .._.  $35,500  1  subgrant 

South  Dakota $195,500  8  subgrants 

Utah $50,500  2  subgranU 

Washington _....  $170,500  0  subgrants 

Wisconsin ......  $36,500  1  subgrant 

Wyoming .^-..  $75,500  1  subgrant 


T 


•  Assistance  to  Victims  of  Federal 
Crime  in  Indian  Country:  Phase  II. 

This  prograra  was  announced  in  the 
Federal  Register  on  March  17, 1989  (see 
Federal  Register,  Vol.  54,  No.  51,  pp. 
11304-11306). 

While  no  grant  awards  have  yet  been 
made  by  the  Office  for  Victims  of  Crime, 
the  Office  does  anticipate  making  up  to 
eight  awards  te  eligible  state  agencies 
by  October  198fl.  The  grants  are  to  range 
from  $30,000  to  $200,000  and  will  be 
subgranted  or  contracted  to  Indian 
Tribes  and  other  Native  American 
organizations  that  are  willing  to 
establish  or  in^rove  victim  assistance 
programs  in  Indian  country.  States  that 
received  a  grant  in  the  initial  program 
are  not  eligible  to  apply  for  these  funds. 
At  this  time,  the  Office  for  Victims  of 
Crime  is  uncertain  of  the  number  of 


subgrants  the  states  will  award  once 
they  receive  their  grants. 

•  The  Children's  Justice  Act 
Discretionary  Grant  Program  for  Native 
Americans. 

This  program  is  also  being  announced 
in  this  Federal  Register.  The  Office 
anticipates  making  approximately  eight 
to  ten  grants  directly  to  Indian  tribes. 
The  grants  would  be  used  by  the  tribes 
to  improve  the  handling  of  child  abuse 
cases,  especially  child  sexual  abuse 
cases,  in  a  manner  which  limits 
additional  trauma  to  the  child  and 
improves  the  investigation  and 
prosecution  of  these  cases.  Grants  are 
expected  to  be  made  in  the  Fall  of  1989. 

Approved 
lane  Nady  Bumiey, 
Director.  Office  for  Victims  of  Crime. 
(PR  Doc.  89-17854  Filed  7-31-89: 8:45  am] 

BIUJNG  CODE  4410- tt-M 


DEPARTIMENT  OF  LABOR 

Bureau  of  International  Lat>or  Affairs 

Export  Processing  Zones  Study; 
Request  for  Information 

summary:  The  Depart  of  Labor's  Bureau 
of  International  L^or  Affairs  is 
conducting  a  study  of  internationally 
recognized  worker  rights  in  Export 
Processing  2^ne8.  This  study  is  designed 
to  ascertain  the  extent  to  which  these 
worker  rights  differ  in  law  or  practice 
from  worker  rights  in  the  rest  of  a 
country.  Submission  of  information  and 
material  from  the  public  is  invited  on 
this  subject,  with  particular  reference  to 
the  specific  questions  outlined  below. 

DATE:  Information  and  material  must  be 
received  by  September  1, 1989. 

AOOAESSES:  Material  may  be  mailed  to 
Harold  L.  Davey,  Foreign  Service 
Coordinator,  Bureau  of  International 
Labor  Affairs,  Room  S-5006  Frances 
Perkins  Bldg.,  200  Constitution  Ave., 
NW.,  Washington,  DC  20210. 

SUPPLEMENTARY  INFORMATION: 
Background  I 

The  principal  purpose  of  this  study  is 
to  provide  detailed  information  to  be 
used  in  preparing  a  Department  of  Labor 
report  to  Congress  on  worker  rights 
required  under  section  6306(b)  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  The  l^islative  history 
(House  Report  No,  100-40)  states  that  "It 
is  the  committee's  intent  that  this  study 
and  report  identify  so-called  free  trade 
or  export  processing  zones  where  they 
exist  and  describe  the  status  of 
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internationally  recognized  worker  rights 
within  them." 

Internationally  Recognized  Worker 
Rights 

The  internationally  recognized  worker 
rights  are  those  described  in  the 
Generalized  System  of  Preferences 
Renewal  Act  of  1984:  right  of 
association,  right  to  organize  and 
bargain  collectively,  prohibition  on  the 
use  of  any  form  of  forced  or  compulsory 
labor,  a  minimum  age  for  the 
exployment  of  children  and  acceptable 
conditions  of  work  with  respect  to 
minimum  wages,  hours  of  work,  and 
occupational  safety  and  health. 

Scope 

The  International  Labor  Organization 
defines  export  processing  zone  as  "a 
clearly  delineated  industrial  estate 
which  constitutes  a  free  trade  enclave  in 
the  customs  and  trade  regime  of  a 
country,  and  where  foreign 
manufacturing  firms  producing  mainly 
for  export  benefit  from  a  number  of 
fiscal  and  Hnancial  incentives."  As  used 
in  this  study,  the  term  export  processing 
zone  (EPZ)  will  generally  include  export 
processing  zones  and  other  offshore 
manufacturing  facilities  producing  for 
export  and  receiving  these  benefits 
whether  or  not  they  are  located  in  an 
industrial  estate. 

Aspects  on  Whidi  Information  is  Bemg 
Sought 

1.  General  Discussion  ofEPZs 

General  description  of  use,  basic  data 
such  as  number  of  zones  and  firms, 
geographical  concentration, 
employment,  importance  in  trade  of 
countries,  industrial/sectoral 
composition,  projected  growth,  relation 
to  U.S.  trade  preference  programs,  such 
as  GSP.  CBI  or  special  tariff  provisions 
such  as  TSUS  806.30  and  807.00  (now 


item  8802  under  the  new  Harmonized 
System  nomenclature). 

2.  General  Discussion  of  Worker  Rights 

Discussion  of  the  status  of  the  five 
specified  rights  in  EPZs  as  compared 
with  the  non-EFZ  parts  of  the  countries. 

3.  Individual  Country  Reports 

On-site  visits  were  made  to  11 
representative  countries  which  will  be 
the  subject  of  country  reports: 
Dominican  Republic,  Haiti,  India, 
Jamaica,  Korea,  Malaysia,  Mexico, 
Philippines,  Sri  Lanka,  Thailand,  and 
Tunisia.  The  following  information  is 
sought  on  these  countries. 

a.  Economic  role  of  EPZs  in  the 
country,  including  the  number  of  firms, 
coimtry  of  ownership,  employment  and 
compensation,  types  of  goods  produced, 
value  of  output/value  added,  destination 
of  final  products,  importance  to  trade 
and  economy  of  the  country,  labor  force 
(age/sex/skill). 

b.  Status  of  worker  rights  in  EPZs. 
including  laws,  practice,  recent 
developments  with  regard  to  each 
worker  right. 

c.  Differences,  if  any,  between 
provision  of  worker  rights  within  EPZs 
as  compared  to  rest  of  the  country. 

Signed  at  Washington.  DC,  this  2Sth  day  of 
luiy  1989. 
Shellyn  McCaffrey, 

Deputy  Under  Secretary  for  International 
Affairs. 

(FR  Doc.  89-17925  Filed  7-31-89;  8:45  am] 

BIIUNO  CODE  451«>-2»4I 

Employment  and  Training 
Administration 

A-1  Rit  A  Tool  Co.  Service  Center  et 
al.;  investigations  Regarding 
Certificationa  of  EHgibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  section  2Zl(a) 
of  the  Trade  Act  of  1874  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustinent  Assistance,  Employment 
and  Training  Administration,  hiais 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  IL 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  11, 1989. 

Interested  persons  are  invited  to 
submit  Written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  ? 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  601  D  Street  NW.,  Washington. 
DC  20213. 

Signed  at  Washington,  DC,  this  17th  day  of 
July  1989. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 


Appendix 


Petitioner  (union/woriwrs/firm) 


l.ocation 


Date 
received 


Date  of 
petition 


Petition 
No. 


A-1  Rit  a  Tool  Co.  Serv.  Center  (Woriters) - 

Alert  SIKM  Corp.  (ACTWU) 

BTK  InduMriet,  Inc.  (Wortws) _... 

Bacock  a  WSooM  Co.  (WorlierB) 

Burlinglon  bidusiriet.  Inc.  (Worfcere) ...„ 

Clarion  Sintered  Metais  (lAM&AW) 

Colun*us  Auto  Parts  (UAW) 

DeBari  Fashions  Finishing  Corp.  (Woitors) _. 

Delta  Apparel,  Ina  (ACTWU) 

Designers  Worlcshop  (Workers) 

El  Paao  Naturri  Gas  Co./MidWn  Plant.  8.  Reg. 
(Worliars). 

Garan.  Inc  (ACTWU) _ 

General  Electric  (lUE) 

Globe  Molors-Oiv.  df  LCS  (Wortieis) 


Lafayette,  LA 

NewYorti.NY 

BPascTX 

Bryan,  TX 

Rocky  Mont,  NC.-.. 

Rklgw«y,  PA_ 

Cohjmbus,  OH 

Middle  Village.  NY.. 

KnoxvHIe,  TN 

Ptioenix,  AZ.. 

Midtand,TX.. 


Adamsville,  TN.. 
SL  Holland.  Ml.. 
Dayton,  HO 


7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 
7/17/89 

7/17/89 
7/17/89 
7/17/89 


6/26/89 
6/27/89 
6/28/89 
6/22/89 

7/3/89 
6/28/89 

7/3/69 
6/29/89 
6/29/89 
6/27/89 
6/30/89 

6/27/88 
6/28/69 
6/23/89 


23.131 
23.132 
23.133 
23.134 
23.135 
23.136 
23,137 
23.138 
23.139 
23.140 
23,141 

23.142 
23,143 
23,144 


Oil  and  gas. 

Shoes. 

BoySDvear. 

Oil  ard  gas. 

Draperies. 

Powder  metal  parts. 

Steering  linkage. 

Ladies'  knit  swieatera. 

Ladies',  mens'  and  kids 

Fat)ric  Kmns. 

Oilandgaa. 

Men's  knit  shirts. 
Hermetic  molofs. 
SmaH  motors. 


31748 
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I 


Pimnntf  bKianfmiUmMfUii% 


Iwc  fmwitmm. 


HOlMklNb  ^ 

HoiNlon  WoonmBi  Inc.  (Compsnj)- 


MonlQOfVMry  DriiinQ  ^titi^mn^ 

NaiMn  01  a  Gas.  Ina  (Conipany) 

Parts  MIe..  Corp.  (WortMOl 

I  C«P--TMMIa  Oir.  (Wokant- 


rTMips  Maooai  aysMms  fiA- 

PWIjps  Pli^afco  Oiv.  0*  Norffi  American  Philips 

Maaasi  fiaoaeianea.  Inc.  ICowipany) . 

Schwwdz  Enginaaring  (Conpanir) 

Srttoitagar  Wei  Sanr.  Corporate  Headquarters 

fOompany). 
TsMlex,  Inc.,  Msfina  Ohr.  f****ry 

Tan  Tak  Cora  Sanr.  (Taiapany) 

Titoo  Products  Corp.  (UAW) 
weswm  weacneme  (Lompanyy 


I  Eiec.  Corpi  (<^«««y^} 
ScNumbargBr  Wei  Serv.  MU-AoMNca  Oiv.  (Conv 
P«n»).  ^_ 

Wm  Sbw.  NovwWMI  DIv.  fOofnpsn^. 
wMI  6#nf.  ^Minc  GDMt  Oiv.  (Com* 


Wel  Sarv.  Rod^  Mountain  Ov. 


P«n»)- 
(CoMpanyt. 


WsMServ. 


Ohr. 


nr). 

ScNumberger  Wel  Senr.  West  Texas  Oiv.  (Compa- 
ny). 

Cctihantsnir  Wel  Seiv.  Coastal  Waal  Okr.  |Cow- 
P«ny)- 


Uxation 


Ml-.. 
Craa8WI.MJ.._ 
HouslSR.TX_ 
Westarvitte.  OH 

KentWA 

BakerstoW.  CA 

Shfovoport,  LA — ....«^ 
South  Paris,  ME._._.v 

St  Louis,  MO „ 

Shetton.  CT 

Essex,  CT . 


„_.„.. 


Denver,  Oo 

PennsatAan.  NJ- 
Dattas.  TX. 


Umeridc,  PA 

MidanlTX 

BuffulaNy 

Denver.  CO. 

El  Paso,  TX 

Oldahoma  City,  OK„ 


ColumiMS,OH- 
Ventura,  CA — 

Aurora.  CO 

Shrsveport  LA- 

Midland.TX. 


Corpus  Chnsa,  TX ._,_ 


Date 


7mrea 

7/17/Be 
7/17/8* 
7/17/89 
7/17/«9 
7/17/89 
7/17/89 
7/17/88 
7/17/89 
7/17/89 
7/17/89 

7/17/89 
7/17/89 
7/17/88 

7/17/89 
7/17/89 
7/17/89 
7/17/Se 

7/17/89 
7/17/89 

7/17/88 
7/17/88 

7/17/89 

7/17/88 

7/17/89 

7/17/89 


Dateot 


8/27/89 
6/26/89 
6/23/88 
6/30/89 
6<^/89 
S/26/89 
6/23/89 
6/22/89 
6/7/89 
6/30/88 
6/21/89 

6/28/89 
6/21/88 
6/26/88 

6/26/89 
6/26/89 
8/29/89 
6/22/89 
6/26/89 
6/26/89 

6/2S/8S 
6/26/88 

6/26/89 

6/26/89 

6/26/69 

6/26/89 


Petition 
No. 


23,145 
23.146  j 

23.147 
23.148 
23.149 
23.150 
23,151 
23.152 
23.153 
23.154 
23.155 

23.156 
23,157 
23.158 

23.159 
23,160 
23.161 
23.162 
23.163 
23.164 

23.165 
23.166 

23.167 

23.168 

23,169 

23,170 


Aftides  produced 


Tractors. 


Seiaialc  goes  aoclion  plots. 

Hydraulics  puMps. 

Window  Minds. 

Oil  and  gas. 

01  and  gas. 

unos.  BeOS,  ngncnaas,  sno 

Oilandgas.     , 

X-ray  equipmer  L 

Coffee  makers. 

Oil  and  gas. 
Tranaducars. 
01  and  gas. 


Conduits  and  controls  for  boats. 

Oil  and  gas. 

wmosrMra  wpars  ana  pans. 

Oilandgas. 

Electric  motor  coils. 

ON  and  gas. 


Oa 
Oo. 

Oo. 

D& 
Do. 
Da 


_L 


(FR  Doc.  88-17924  Filed  7-31-«9:  M6  aai| 


rrA-w-2aL77S] 

GLHMIed  neetice;  OiMirieMl  or 
AppNcatton  for  Reconsideration 

Ptirsuant  to  29  CFR  90.16  an 
application  for  administrative 
reconsideration  was  flled  with  the 
Director  of  tlie  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Gli-United  Plastics,  Madison  Heights. 
Michigan.  The  review  indicated  that  the 
application  contained  no  new 
substantial  Information  which  would 
bear  importantiy  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-22.773:  Gli-United  Plastics.  Madison 
Heights.  Michigan  duly  12. 1969) 

Signed  at  Washingtoa.  DC.  this  18Ui  day  of 
)uly  1989. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustaieat 

Assistance. 

|FR  Doc.  89-17923  Filed  7-31-B9: 8:45  am] 

■HJJNO  CODE  4t10-3l>-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  IWE  HUMANITIES 

Inter-Arts  Adefsory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  tereby 
given  that  a  meeting  of  the  Inter-Arts 
AdviscHy  Panel  (Presenting 
Organizations  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  2L,  19n.  from  9:30  ajn.— 6:00 
p.m..  August  22-25  from  9:00  a.m.— 6-00 
p.m.,  and  August  26  from  9D0  a.m. — 5:00 
p.m.  in  Room  M07  of  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  26, 1989,  from 
9:00  a.m.-2:00i)jn.  The  topic  for 
discussion  wifi  be  pcrficy  issues. 

The  remaining  portion  of  this  meeting 
on  August  21, 1989,  from  9:30  a.m. — OKN) 
p.m.,  August  22-25  from  9K)0  a.m.— 6«) 
p  jn.,  and  Auyist  26  from  2:00 — 5:00  p.ni. 
is  for  the  purpose  of  Panel  review, 
disctiasion,  evaluation,  and 
reoonnnendation  on  applications  for 
financial  as8i8tance  under  the  National 
Foundation  os  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended. 


including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acoordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1960i  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9](B)  of 
section  55ft  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disabiUtj,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  OfHcer,  National 
Endowment  for  the  Arts.  Washington, 
DC  20506,  or  call  202/682-^5433. 
Yvoaae  M.  Sabiae. 

Director.  Council  ahd  Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc.  89-17852  Piled  7-31-8a  8:45  am) 

aiUJNQ  CODE  7S37-01-4I 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-36,  ASLBP  No.  86-593-01- 

Combustion  Engineering,  Inc.; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  §S  2.105,  2.700,  2.702, 
2.714,  2.714a,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  a  single  member  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  is  hereby  designated  to  rule  on 
petitions  for  leave  to  intervene  and/or 
requests  for  hearing,  and,  if  necessary, 
to  serve  as  the  presiding  officer  to 
conduct  the  hearing  in  the  event  that  an 
informal  adjudicatory  hearing  is  ordered 
in  the  following  materials  licensing 
proceeding. 

Combustion  Engineering,  Inc. 

Hematite  Fuel  Fabrication  Facility, 
Special  Nuclear  Materials  License  No. 
SNM-33 

This  board  is  being  established 
pursuant  to  a  notice  published  by  the  , 
Commission  on  May  24, 1989,  in  the 
Federal  Register  (54  FR  22,510]  entitled, 
"Finding  of  no  Significant  Impact  and 
Opportunity  for  a  Hearing;  Aniendment 
of  Special  Nuclear  Materials  License; 
Combustion  Engineering,  Inc.,  Hematite, 
MO."  The  proposed  amendment  would 
authorize  the  Licensee  to  operate  new 
pellet  production  lines  at  its  plant  in 
Hematite,  Missouri. 

The  presiding  officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer, 

Following  consultation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722,  the  Presiding  Officer  has 
appointed  Administrative  Judge  Jerry  R. 
Kline  to  assist  the  Presiding  Officer  in 
taking  evidence  and  in  preparing  a 
suitable  record  for  review. 

All  correspondence,  documents  and 
other  materials  shall  be  tiled  with  Judge 
Bechhoefer  and  Judge  Kline  in 
accordance  with  10  CFR  2,701.  Their 
addresses  are; 

Administrative  Judge  Charles 
Bechhoefer,  Ptesiding  Officer,  Atomic 
Safety  and  Licensing  Board  Panel, 
U.S.  Nculear  Regulatory  Commission, 
Washington,  DC  20555 

Administrative  Judge  Jerry  R.  Kline, 
Special  Assistant,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555 


Issued  at  Bethesda,  Maryland  this  24th  day 
of  July  1988. 
B.  Paul  Cotter,  |r.. 

Chief  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel.'' 

[FR  Doc.  89-17825  Filed  7-31-89;  8:45  am] 
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[Docket  No.  50-341] 

Detrott  Edison;  Wolverine  Power 
Supply  Cooperative,  Incorporated; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
43,  issued  to  the  Detroit  Edison 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.  (the  licensees),  for 
operation  of  Fermi-2  located  in  Monroe 
County,  Michigan. 

In  accordance  with  the  licensees' 
application  for  amendment  dated  May 
10, 1989,  the  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
reflect  design  changes  for  the  Reactor 
Protection  System  (RPS)  which  will 
eliminate  the  backup  manual  scram 
function  and  add  further  redundancy  to 
the  RPS  capability  to  manually  initiate  a 
scram. 

Prior  to  issuance  of  the  proposed 
Ucense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  Aug  31, 1989,  the  licensees  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition,  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 


forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly  so 
inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Missouri  1-800-342- 
6700).  The  Western  Union  operator 
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should  be^ven  Oalagnin  Ifipnlifirjlton 
Nunber  3737  and  die  foOovviag  aawnge 
addresied  to  Lavraence  A  Yaoddl: 
(petitioaer'i  name  and  tdepbone 
nuaber):  (date  petition  was  mailed); 
(plant  name):  and  (puUication  date  and 
page  number  of  the  Federal  Renter 
notioe).  A  copy  of  the  petition  •hon^ 
also  be  sent  to  the  OfBce  of  the  General 
Counsel  US.  Nudear  Regulatory 
Commbaioa.  Waduagton.  DC  2055S, 
and  to  John  Flyna.  Esq..  Detroit  Edison 
Company,  2000  Second  Avenue.  Detroit 
Mictdgan  48228.  attorney  for  Detroit 
Edison  Ctmipaiiy. 

Nontimely  fitiqgs  of  petitions  for  leave 
to  Intervene,  amended  pefltioBS, 
supplemental  peHUcms  and/or  requests 
for  hearing  ivfll  not  be  entertained 
absent  a  determination  by  die 
Commission.  Hke  presidiDg  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  grai^  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  Z714{8](l)(i)-(v}  and  2.714(d). 

If  a  request  for  heating  is  received.  &e 
Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technicat  iwlew  prior  to  the  compleikm 
of  any  reqtdied  hearing  if  it  publishes  a 
inrlher  ntftice  lor  public  comment  of  its 
proposed  find^  of  no  significant 
haiardi  consideration  tai  accordance 
with  10  CFR  8091  and  S0.92. 

For  farther  details  with  respect  to  this 
action,  see  the  apfillcation  for 
amendment  dated  May  10, 1980,  whicb 
is  avaflaJble  for  public  inspection  at  tfie 
Commission's  PuUic  Docnment  Room. 
2120  L  Street  NW.,  Washington.  DC 
20555,  and  at  the  Monroe  County  Library 
System.  37B0  South  Custer  Road. 
Monroe,  Michigan  48161. 

Dated  at  RMkvilk.  Msi^ud.  this  27th  day 
of  July  IMS. 

For  the  Nudear  lofiiatotyCoBuaiasioii. 

ActingOkmettr.  PtatoetDinelorett  lU-l 
Divakm  tfRmctatPraiactB   UL IV.  W» 
SpeddPtojeoti,  OlficmolNachatRaoctar 
Regulation. 

(FR  Doc  »-17gi3  Filed  7-81-40:  MS  am] 
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Ubmw  ani  OipportunHy  for  HMrfnf 

The  UnitedStates  Nuclear  ReguUtoiy 
Commission  [iSbe  Commission)  is 
considering^ issuance  of  an  ■*ni»tM<m»ti* 
to  Facing  C^Mndog  Uoense  Na  NFP- 
43,  issued  to  the  Debx>it  Edison 


CoBipeny  and  Wolveriae  Poaver  Supply 
Cooperative.  Inc.  (the  licensees),  lor 
operation  of  Feimi-2  located  in  Monroe 
County,  Michigao. 

In  accordance  with  d»e  Uceosees' 
application  for  amendment  dated  MatA 
10, 1989  the  amendment  would  revise 
the  Technical  Specifications  (TS)  by 
removing  the  Tnaversing  Incore  Probe 
(TIP)  Purge  System  Isoiation  Valve 
listed  in  TS  Table  3.6.3-1.  from  the  TS. 
The  subject  penetration  will  be  sealed 
closed  dtiring  tlie  first  refueling  outage 
scheduled  for  September  1999. 

Prior  to  tssaoace  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findiogs  required  by  the 
Atomic  Eneny  Act  of  1954.  as  amended 
(the  Act)  andthe  Commission's 
regulationa. 

By  August  St.  1989,  the  licensees  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  EacSlty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  thisprooeediflg  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  muat  file  a  written  request 
for  heariag  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  lecore  to  intervene  sludl  be 
filed  in  accordalice  with  the 
Commission's  'Hules  of  Practice  for 
DamasHc  licensing  Proceedings"  in  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  data,  Ihe  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  rommission  or  by  the 
Chairman  of  Ilia  Atraiic  Safety  and 
Licensing  Board  Panel,  will  nie  oa  the 
reqaest  and/or  petitian.  and  the 
Secretary  or  tlM  designated  AtOBiic 
Safety  and  linanaing  Board  will  issue  a 
notioe  of  heaxii^  or  an  appropriate 
order.  

As  required  by  10  CFR  2714.  a 
petition  lor  leave  to  intervene  shall  sat 
forth  with  particularity  dte  interest  of 
the  petitioner  io  the  proceeding  and  how 
that  interest  may  be  aSectad  ^  the 
results  of  the  psooeeding.  The  petitian 
should  specifically  explain  the  reasons 
why  intnrventiao  should  be  penaitted 
wi^  particular  reference  to  the 
foUowiag  &ctotr  (1)  The  nature  of  die 
petitioner's  riglM  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extant  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  spedik  aspect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  wte  has  filed  a  petition  for 
leave  to  iatervane  or  who  h^  been 


admitted  as  a  partymay  aoMnd  the 
petition  without  requesting  leave  of  tiw 
Board  up  to  fifteen  |l5)  days  prior  to  the 
first  p|le^^aa^iag  coofercaca  schedalod 
in  the  proceeding,  but  such  an  amended 
petition  must  satisfjr  the  specificity 
requirements  deacrmd  dbove. 

Not  lalH  liian  fifHwn  (IS)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  mart  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  Ae  matter,  and  £e  bases  for 
each  contention  setfcnth  with 
reasonable  specificity.  Cmtentions  shaQ 
be  limited  to  matters  within  tfie  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  Uiese 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  oader  granting  leave  to 
intervene,  and  have  the  opportunty  to 
partic^te  fiilly  in  fiie  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  teqaest  for  a  keariag  or  a  pedtton 
for  leave  to  tatervcae  flMHl  be  fiUad  wt<!i 
the  Secretary  of  tbi  CoBuaiMiaa,  UjS. 
Nudear  Rigalstory  CoBHUsalon. 
WsshingtiiM,  DC2BBS8.  Attentioa; 
Dockettag  and  Servtoe  Branch,  or  may 
bedetewredtotherii—issiiin'sPaMic 
DocaiMnt  Roore.  2110  L  Street.  NW. 
Waofateglim.  DC  by  the  idwve  date. 
Where  petttfaos  art  lilad  daring  the  last 
ten  (10)  days  of  the  nottoe  peitod,  tt  is 
requested  that  the  fitliiaasf  pwptiji  so 
inform  the  CoHBdiaioa  by  a  toU<free 
telephone  call  to  Westsa  Uaaon  at  1- 
800-885-9980  (in  Haaoarl  USO»-MZ- 
6700).  Hm  Waatem  Union  i^ierator 
shodd  be  gfven  Datagram  Identification 
Naraber  3737  and  the  fiBttowiog  message 
addressed  to  Laanaace  A.  Yuidell: 
(petitiooer's  aaare  and  ielephoiie 
number);  (date  petttion  was  auiied); 
(plant  naase):  and  ^MiUicatkm  date  and 
page  number  of  this  Fadssd  Ragiator 
notice).  A  copy  «if  iie  petition  should 
also  be  sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatoiy 
Commission.  Washington.  DC  20555, 
and  to  John  Flynn.  Esq.,  Detroit  Edison 
Company,  2000  Second  Avenue,  Detroit, 
Michigan  4822B.  attorney  for  Detroit 
Edison  Company. 

Nontimely  filings  of  petitions  for  leave 
to  intenreae,  anaaled  petitions, 
supplemental  petitions  and/or  requests 
for  faeariag  wil  net  be  entertaiiied 
atiaent  a  determinatton  by  the 
Commission,  the  presiding  officH'  or  the 
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presiding  Atomic  Safety  and  Licensii^ 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
bdancing  of  the  Eactors  specified  in  10 
CFR  2.7M(aKl)  (i)^v)  and  2.714(d), 

ff  a  request  for  hearing  is  received,  tfie 
Commiesion's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  farther  notice  for  public 
conanent  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  S0J91  and  50.92. 

For  fordter  details  widi  respect  to  Ans 
action,  see  tlie  application  for 
amNidment  dated  March  10, 1999,  which 
is  available  ht  public  inspection  at  the 
Conuaission's  F^bHc  Docament  Room. 
2120  L  Street.  NW.,  Washington.  DC 
20555,  and  at  the  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe,  Michigan  48161. 

nrted  St  Roclmtle,  Marylnnl.  tliis  27th  day 
of  July  nn. 

For  tfce  Nadesr  Regriatory  Comnussioa. 
William  O.  Long. 

Acting  Director.  Prefect  Directorate  III-l. 
Divisional Keactor Projects— m,  fV.  V& 
Special  Prgfet^,  Offhe  of  Nuchfor  Reactor 
Regalatkm. 

[FK  Doc.  8i-17M4raed  7-3V-8S;  8:45  am) 
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Nertbani  Stataa  Poarar  Co.;  laauanea 
of  Amandmanta  to  FacBity  Oparalng 


TW  US.  Nudear  Regulatory 
Commiaaton  (CommissioB)  has  isaoed 
AmeadBient  No.  98  to  Facility  C^wreting 
License  No.  DPR-42  and  Amendment 
No.  81  to  Facility  QperatB«  Uceaae  Na 
DPR-90.  iasaed  to  Nor4ien  States 
Power  Company  (tfce  licensee),  which 
revised  the  License  for  operation  of  the 
Prairie  Island  Nuclear  Generating  Plant, 
Units  Nos.  1  and  2,  located  in  Goodhue 
County,  Minnesota. 

Tlie  amendments  are  effective  as  of 
the  date  of  issHance 

The  aaendmente  modified  the  license 
to  add  the  provision  for  transfemi^  by- 
product materials  to  the  I^airie  Island 
facility  bom  other  Nordiem  States 
Power  job  sites. 

The  apptication  for  amemfanents 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  ruin  and  regulations.  The 
Commission  iias  made  appropriate 
findings  as  required  1^  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendaients. 


Notioe  af  Conaideratioa  of  Isauaaoa  of 
Amendment  and  ^^mrtuai^  Cor 
Hearing  in  cennectioa  with  this  actiaa 
was  puUished  in  the  "—*-—'  "rgfrttr  am 
March  7. 1989  (54  FR  9694).  No  request 
for  a  hearing  or  petition  for  luve  to 
intervene  was  filed  foUowiag  this  notioe. 

The  Commission  has  prepared  an 
EaviRMunental  Assesaneat  related  to 
the  actioa  and  has  detenBia«i  not  to 
prepare  aa  environmental  irepart 
statemenL  Based  upon  the 
environmental  assfssmrnt  die 
Commission  has  ooaduded  that  the 
issuance  ot  this  aramrkirnt  wiU  not 
have  a  significant  effect  on  the  qaality 
of  the  human  eaviroBaaent. 

For  further  details  with  respect  to  Ike 
actioB  see  (1)  the  applicatian  for 
amendoaents  dated  October  24. 1998.  (2) 
Amendment  N&  88  to  License  Na  DFR- 
42  and  Aaendmeet  Na  81  to  DPR-90 
and  (3)  the  Coaunission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  pablic  mspectioa  at  the 
Comnussian's  Ptabhc  Documeot  Room, 
the  GelBua  Baildiag.  2120  L  Street  NW., 
Washingtoa.  DC  aad  at  die  Mineapolis 
PuMic  Ubrery.  Techaotogy  and  Science 
Departawot  309NiGolfet  MaH. 
Miaaeapohs.  Mtnaesote  55410.  A  copy 
of  ileaM(2).  aad  (3)  may  be  oUamed 
upon  request  addressed  to  the  US. 
Nuclew  Rftjdatory  Coremiasion. 
WashingtoB,  OC  20S9S.  AtteatioR: 
Directoc  OivtsioB  of  iteactor  Project  ra. 
IV,  V  A  Special  Prajects. 

Dated  at  RackriHa.  Maiyland  tin*  ZStii  day 
of  July  IMa. 

For  ttie  Nodear  Kegnlatory  Commission. 

DooriaicCDIUmii. 

Project  Mau^gtr.  Project  Directorate  UI-l. 
Division  of  Reactor  Project-nL  rv,  VSr 
SpeckiProjef^,  Office  of  Nodear  Reactor 
Regulation. 

[FR  Doc.  89-17915  Filed  7-^1-89: 8:45  am] 
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(Docket  Ita  M9-11  Onlsr  Na  934] 

MoatpaNar,  Miaalaaippl  397S4  (Nancy 
Ctlett,  Patmonor):  Ordar  Aeoapting 
Appaai  and  Eat^jiUilng  Procadunrt 
Schadala  (Mriar  99  lLS.a  4(M(bMS) 


Issued  ]uiy  as. 

Before  Commissioners:  Janet  D.  Steiger. 
Chatnnare  Hemy  R.  Folsom,  Vice-Chairmaa; 
John  W.  Cruidier  Wit  Trey"  IjeBionc  Ul: 
Palti  Birge  Tyson 

Docket  Number:  A89-11 
Name  (^  Affected  Pout  Office: 

Mon^ielier.  Mississtppi- 
Name(s)  of  Petitionerfs}:  Nancy  CHett 
Type  of  Determination:  Consolidation 


Date  ofFHiag  of  Appeal  P^kx  ytg  H 

1989 
Categories  of  Issues  Apparently  Raised: 

1.  Effect  on  postel  services  199  \J.SjC 
404(b)(2)(C)J. 

2.  Effect  on  fiie  community  [30  U.S.C 
404(bH2J(A)]. 

Other  legal  issues  may  be  diirlnafd 
by  the  record  when  it  is  filed  or. 
conversely,  (he  determination  aaade  by 
the  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  these  issues. 

In  the  interest  of  expedition,  in  light  of 
the  120-day  decision  schedule  (39  U.S.C 
404(b)(5)i.  the  Connisaiaa  reserves  the 
right  to  reqaest  of  the  Postal  Service 
memoranda  ol  law  oh  any  appropriate 
issue.  If  reqaested.  such  atenuranda  wiH 
be  due  20<iBy8  freai  the  *m— t^  af  tke 
request  a  copy  shall  be  aerved  on  the 
petitieaer.  la  a  brief  or  motion  to 
dismiss  or  affina,  tls  IHistaJ  Service  any 
incorporate  by  reference  any  each 
memoraada  prevtoual;  filed. 

Tne  OanaiiawMw  oriien. 

(A)  Hk  record  in  this  apperi  Shan  be 
filed  oa  or  before  Aagnst  &  1999. 

(B9  llie  Secretary  shaM  padihsh  tlHB 
Notice  aad  Order  aad  IVooedural 
SchedoleiadwFa 

Uf  aw  Gonmfssion. 
Cyril  ).PittMic 

Acting  Secretary. 


PUing  of  PefiGon. 

Notice  a|nl  Oraer  of 
Fiing  «f  Appeai. 

Laal  day  of  Gting  of 
petMiaaa  to  iaiunmt 
(mv  CFR  aoot-lllfb)}. 

I^etittenen' Partidpanta 
StateoMot  or  Ulial 
Brief  {«ee  39  CFl 
3D01.11S(a]  and  |b}). 

Postal  Service 
Amwering  Brief  |«ee 
99  CFR  300111 5(cJi. 

PetiOauen'  Reply  Brief 
riHsid  Petitioaera 
choose  to  file  one  {see 
39  CFB  30(n.ll5(d)}. 

Deadline  for  motions  by 
any  party  n^kneatiag 
oral  mTguaeoL  The 
CommiasioB  will 
schedule  oral 
oigicat  atiy  «!»■  it 
isaaeoeisciy 
aodition  Io  fiie  written 
f%n^  (see  33  CFR 
3001.116]. 

Expiration  of  120-day 
decisional  sr.hfduk 
[eee  W  U.S.C 
40«<bM&)i. 


July  24, 1989 

|uly». 


lUL 
August  21, 


September  18. 
1980. 

October  1.18881 


October  10. 1988... 


November  20, 
T988. 


(FR  Doc.  88-17910  Ffled  7-31-89: 845  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[34-27056;  DTC-M-00] 

SelMleguiatory  Organizatione;  the 
Dapoaltory  Tniat  Company;  Order 
Approving  a  Proposed  Rule  Change  To 
EetabNshan  Interfaee  With  the 
National  Securities  Clearing 
Corporation's  Mutual  Fund  Settlement, 
Entry  and  Registration  Verification 
Service 

July  24, 1989. 

On  April  25, 1989  the  Depository  Trust 
Company  ("DTC")  filed  a  proposed  rule 
change  (File  No.  SR-Dl^C-89-Og] 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").>  The  proposed  rule  would 
provide  DTC  members  access  to  the 
National  Securities  Clearing 
Corporation's  ("NSCC")  Mutual  Fund 
Settlement.  Entry  and  Registration 
Verification  Service  ("Fund/SERV"). 
Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  of  June 
9, 1989.  '  No  comments  were  received. 
On  June  20.  l989.  DTC  amended  its 
proposal.  *  As  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description  of  the  Proposal 

The  proposal  amends  DTC's  rules  and 
procedures  to  allow  DTC  participants,  ^ 
who  are  not  already  Fund/SERV 
members,  access  to  NSCC's  Fund/SERV 
system.  *  DTC  participants  acting  in 
their  capacity  as  mutual  fund  agents  will 
not  be  eligible  to  participate  in  DTC's 
Fund/SERV  program;  instead,  mutual 
fund  agents  must  participate  in  Fund/ 
SERV  directly  through  NSCC. 

The  proposal  will  allow  DTC 
participants  to  communicate  mutual 
fund  purchase  and  redemption  orders  to 
DTC  before  4:00  p.m.  (New  York  time 
["NYT"])  for  transmission  to  NSCC  and 
subsequent  re-transmission  to  mutual 


■  15  U.S.C.  78l(b)(1]  (1981). 

■  S«cuiitiet  Exchange  Act  Release  No.  26606  (June 
2. 1980).  M  FR  24778  (June  9. 1989). 

*  Letter  from  Karen  C.  Lind.  Associate  Counsel 
DTC,  to  Eater  Saverson.  )r.,  Branch  Chief  Division  of 
Market  Regulation,  Securities  and  Exchange 
Commission  ()une  20, 1988). 

*  Fund/SERV  is  a  centralized,  automated 
processing  system  for  mutual  fund  purchases  and 
redemptions.  On  November  20. 1987,  the 
Commission  approved  NSCC's  proposal  to  amend 
its  rules  and  procedures  In  order  to  offer  Fund/ 
SERV  as  a  permanent  service  to  its  participants.  See 
Securities  Exchange  Act  Release  No.  25146 
(November  2a  1967]  S2  FR  45418  (November  27, 
1987).  5ee  alto  Securities  Exchange  Act  Release  No. 
22828  (February  2a  1986).  51  FR  8054  (February  27. 
1988).  (approving  Fund/SERV  as  a  pilot  program): 
Securities  Exchange  Act  Release  No.  24088 
(February  ia  1987),  52  FR  5228  (February  la  1987) 
(continuing  Fund/SERV  as  a  pilot  program). 


fund  processors  (NSCC's  Fund/SERV 
members  who  receive  purchase  and 
redemption  orders  on  behalf  of  eligible 
mutual  funds]  on  any  business  day 
("trade  date"  or 'T').  DTC  participants 
will  be  able  to  transmit  these  orders  to 
DTC  through  DTCs  Participant 
Terminal  System  ("PTS")  network.* 
DTC  will  transmit  those  orders  to  NSCC, 
in  one  batch,  by  7:00  p.m.  NYT  that  day.  * 
Once  received,  NSCC  will  assign  a 
system  control  number  to  each  order 
and  review  them  to  ensure  that  the  data 
is  submitted  in  acceptable  format. 
•  NSCC  will  return  any  orders  that  do 
not  meet  the  format  criteria  to  DTC.  At 
8:00  p.m.  NYT  of  trade  date,  NSCC  will 
forward  those  orders  that  are  in 
compliance  with  NSCC's  criteria  to  the 
appropriate  mutual  fund  processors. 
NSCC  also  will  re-transmit  all  orders 
(rejected  as  well  as  accepted)  to  DTC 
for  internal  tracking  and  auditing 
purposes. 

Within  two  business  days  following 
trade  date  [i.e.,  T  4- 1  or  T  +  2),  the 
mutual  fund  processors  will  transmit  to 
NSCC  confirmations,  rejections  and 
orders  that  are  not  yet  either  confirmed 
or  rejected.  NSCC  will  convey  this 
information  to  DTC,  who  will  make  the 
information  accessible  to  its  participants 
through  the  PTS  network.  DTC 
participants  may  submit  corrections 
concerning  the  money  values  and  the 
number  of  shares  involving  confirmed 
trades  before  7:00  p.m.  NYT  of  T  +  2. 
Mutual  fund  processors,  however,  must 
reconfirm  these  corrections  so  that 
corrected  orders  can  supersede  the 
original  orders.  NSCC  will  delete  any 
unconfirmed  orders  by  12  noon  NYT  of 
T  +  2,  and  will  inform  both  DTC  and 
the  mutual  fund  processors  of  any  such 
deletions.  ^ 


'  DTC's  PTS  netwoiit  is  an  electronic  system  that 
permits  direct  communication  between  DTC  and  its 
participants,  enabling  participants  to  effect  book- 
entry  movements  and  other  account  related  activity 
via  remote  terminal.  Cki  December  30. 1983,  the 
Commission  approved  DTC's  use  of  the  PTS 
network.  See  Securities  Exchange  Act  Release  No. 
20519  (December  30, 1183),  49  FR  966  (January  6. 
1964). 

•  NSCC,  however,  vsill  not  check  the  accuracy  of 
the  data  submitted  by  Fund/SERV  participants. 

■  DTC's  Fund/SERV  interface  service  allows 
participants  to  transmit  through  the  PTS  network 
information  pertaining  to  purchase  and  redemption 
orders  as  of  a  specific  date,  including  trades  not 
submitted  on  trade  date  or  trades  previously 
rejected  from  the  system.  These  orders  are 
denominated  "as-or'  orders  and  a  participant  may 
submit  these  orders  at  any  time  within  six  months 
after  trade  date.  There  are  two  differences  between 
processing  as-of  and  regular  orders: 

(1)  Mutual  fund  processors  have  up  to  three 
business  days  to  either  reject  or  confirm  an  as-of 
order.  This  may  result  in  settlement  up  to  seven 
business  days  (instead  of  the  normal  Hve)  after  the 
trade  has  been  submitted. 

(2)  While  participants  do  not  have  the  capability 
of  correcting  an  as-of  order,  a  participant  has  up  to 


On  the  fourth  business  day  after  trade 
date  (T  +  4),  NSCC  Will  create  a  file  of 
all  the  confirmed  orders  that  have  been 
released  for  settlement  by  mutual  fund 
processors  on  the  next  business  day  (T 
+  5  or  "settlement  date").*  On  the 
morning  of  settlement  date,  DTC  will 
make  this  file  available  to  its 
participants  through  (he  PTS  network, 
and  will  transmit  tickets  to  participants 
for  all  items  due  to  settle  on  that  date. 
DTC  will  net  participant  Fund/SERV 
payment  obligations  with  other 
participant  NDFS  system  payment 
obligations.  At  5:00  pjn.  NYT  of  T  -(-  5, 
DTC  participants  will  pay  thier  money 
settlement  obligations  to  DTC  in  next- 
day  funds  in  accordance  with  DTC's 
"Money  Payment"  Rule."  DTC,  in  turn, 
will  settle  directly  with  NSCC  at 
approximately  5:00  p in.  NYT  of  the 
same  day.'° 

DTC,  like  NSCC.  does  not  guarantee 
Fund/SERV  transactions.  DTC  must 
notify  NSCC  before  10:00  a.m.  NYT  of  T 
:f  5  that  it  has  ceased  to  act  for  a 
participant  in  order  to  limit  its  liability. 
If  DTC  gives  NSCC  timely  notice 
regarding  its  decision  to  cease  to  act  for 
a  participant  who  has  defaulted  on  its 
Fund/SERV  payment  obhgations,  DTC's 
liability  to  NSCC  for  any  debit  amount 
relating  to  said  participant  would  be 
limited  to  an  amount  equal  to  that  of  the 
participant's  required  Fund/SERV 
contribution.  If  DTC  notifies  NSCC  later 
than  10:00  a.m.  NYT  of  T  -♦-  5  that  it  has 
ceased  to  act  for  a  participant,  and 
NSCC  cannot  reverse  or  recover  the 
credits  made  to  mutual  fund  processors 
with  respect  to  said  DTC  participant, 
DTC  will  pay  NSCC  all  amounts  due, 


the  first  day  after  conrirmalion  by  the  mutual  fund 
processor  to  delete  an  as-of  order  if  it  disagrees 
with  the  confirmation  issued  by  a  mutual  fund 
processor. 

*  Confirmed  redemptions  of  book  shares 
registered  in  street  name  settle  automatically, 
normally  on  T  -t-  5.  Between  T  +  4  and  T  -t-  14. 
mutual  fund  processors  mi*t  submit  separate 
releases  to  settlement  for  conrirmed  redemptions  of 
book  shares  registered  in  the  customer's  name  of  for 
physical  shares  so  that  these  transactions  can  be 
settled  through  Fund/SERV.  At  12  noon  NYT  of 
every  business  day  betweer.  T  -^  4  and  T  +  13. 
NSCC  will  issue  daily  reminders  to  mutual  fund 
processors  and  DTC  about  confirmed  redemptions 
for  which  releases  to  settlement  have  not  been 
received.  At  11:00  a,m.  NYT  of  T  +  14  NSCC  will 
delete  redemption  orders  that  have  not  been 
released  to  settlement  by  mutual  fund  processors. 
NSCC  will  convey  this  information  to  DTC  and  the 
mutual  fund  processors  by  12  noon  NYT  of  this 
same  date. 

■  See  The  Depository  Trust  Company  Rules.  R.  9. 

'°  A  mutual  fund  processor  will  settle  with  NSCC 
at  1:00  p.m.  NYT  of  T  -t-  5  if  it  is  in  a  net  debit 
position.  Fund/SERV  settlements  between  NSCC 
and  its  participants  and  between  mutual  fund 
processors  and  NSCC  if  the  former  are  in  a  net 
credit  position,  will  occur  tl  5:00  p.m.  NYT  of  T  .t-  5 
in  next  day  funds. 
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resulting  bam  the  participant's  use  of 
Fund/SHIV.»» 

DTC  will  requiee  each  Fund/SERV 
Partidpant  to  nake  additional  deposits 
(Fund/SERV  coathbutiom)  to  DTC's 
Next-Day  Fimds  Settlement  ( "NU^") 
Fund.  A  pertkapant  must  deposit  the 
required  amounts  is  tiie  manner 
prescribed  by  DTC's  Rules.  >'  The 
amount  of  the  Fund/SERV  coathbution 
wiU  be  based  oo  the  daily  settlement 
debits  that  ■  participant  may  have  with 
any  one  eHgibie  mutual  fund  faaaly.**  If 
a  partidpast  has  daily  Fuod/SEKV 
settlement  debtts  of  no  more  than 
SlOOMO  with  respect  to  any  fund  family, 
the  partidpant  maai  contribute  ^JOOO.  If 
a  partidpaBt  has  daily  Fund/SERV 
settleawnt  debits  greater  than  tlOOOOa 
but  not  more  than  SseCOOa  with  respect 
to  any  one  tvtA  family,  the  partici^nt 
mast  conta'Amte  $10,000.  If  the 
participant  has  daily  Fund/SERV 
settlement  debits  of  more  than  $500,000 
with  any  one  fund  family  the 
contribution  amoimt  will  be  $20,000. 
DTC  will  calcolate  on  a  monthly  basis 
eadi  particpant's  contribution  to 
determine  whdher  the  partidpanrs 
daily  debits  for  any  one  fund  famfly 
exceed  the  point  at  which  a  higher 
Fund/SERV  Fund  contribution  is 
required.**  DTC  wiH  collect  any 
additional  required  deposits  monthly. 
On  a  quarterly  basis,  DTC  vtrfll  return 
any  money  resulting  from  a  decrease  in 
a  participant's  level  of  required 
contributions. 

DTC  will  allocate  any  Fuod/SERV 
related  losses  porsuaot  to  the  aUocf^ian 
plan  set  forth  ia  its  Rules.' '  If  a  Fund/ 
SERV  interface  pjo-ticipant  defaults  on  a 
payment  (ligation,  DTC  will  use  that 
participant's  Fund/SERV  contributions 
and,  if  necessary,  the  defaulting 
partidpant's  deposits  to  the  NDFS 
Fuad.*'  Upon  demand,  the  defaulting 
partidpaat  must  deposit  aU  amounts 
necessary  to  corer  the  resulting  Fond/ 
SERV  coBtribution  and  NDFS  Fund 
deposit  deficaeodes.*^  The  defaulting 


• '  See  Urc-NSOC  Fund/SERV  Linkage 
Agreement  1 3  (JKBe  2B.  ISBSI. 

"See The  DepoatoiT  Trmat  Conpany  Rules.  R.  4, 
section  1.  pan.  4. 

■ '  A  fund  family  is  tbe  coaglomerate  of  mutual 
funds  controlled  by  the  same  mutual  fund  processor. 

'*  Pursuant  to  its  Rules.  DTC  may  require  a 
participant  to  deposit  additional  amoonts  to  the 
Fund.'SERV  Pvod.  Tlte  Depository  Tnst  Compmy 
Rules.  R.  4,  section  1.  para.  3. 

'*  See  Letter  from  Karen  G.  Lind.  Associate 
Counsel  DTC,  to  )ulius  Lerman-CartMa,  Staff 
Attorney  Division  of  Market  Regnhrtioa.  Securities 
and  Exchange  Cewawinn  [f^  18.  MSB). 

'*  The  Deyueitwy  Trust  Company  Rales.  R.  4. 
sedienS. 


pnrtiriptmt  will  rrmsie  linhlr  for  ths  full 
amount  of  the  obBgation  arisiagfrom  its 
default  eves  if  it  ceases  to  be  a 
member.** 

If  ore  is  unable  to  recover  its  loss  by 
assessing  either  the  defaulting 
partidpant's  Fuad/SERV  contributions 
or  its  deposits  to  the  NDFS  Fvod.  DTC 
will  recover  the  reoMining  loss  by 
assessii^  the  contributions  of  afl  Fund/ 
SERV  interface  partidpants  (other  than 
the  partic4>antls]  respoasible  for  the 
loss)  pro  rata,  based  on  each  Fund/ 
SERV  interface  participant's 
contribution  level  at  the  time  DTC 
discovered  the  loss."  DTCs  loss 
allocation  plan  requires  a  participant  to 
satisfy  the  defidency  in  the  amount  of 
its  required  contribution  level,  resulting 
from  the  pro  rata  assessment,  as  soon  as 
required  by  DTC.*"  DTC  can  mctke 
additional  pro  rata  charges  to  a  Fund/ 
SERV  participant  (other  than  the 
participant's]  responsible  for  die  loss) 
for  the  fame  loss  or  lialnlity.** 

In  order  to  limit  its  liability  for  future 
losses  or  additional  assessments,  a 
participant  may  give  notice  of  its 
intention  to  terminate  its  dealings  with 
DTC  within  ten  business  days  after 
receiving  notice  of  a  pro  rata  dtarge. 
While  this  partidpant  will  teauia  i^iUy 
liable  for  the  pro  rata  chaise,  its 
maximum  liability  for  additional  pro 
rata  assessments  attribiitable  to  the 
same  loss  will  be  the  greater  of  either 
the  partidpant's  required  Fund/SERV 
and  NDFS  contributions,  as  fixed  at  the 
time  of  the  first  pro  rata  charge,  plus 
100%,  or  the  amount  of  all  prior  pro  rata 
charges  attributable  to  the  same  loss  or 
liability  for  which  the  partidpant  has 
not  limited  its  liability  within  the  ten 
day  time  frame.** 

II.  DTCs  RatioMtk  for  the  Proposed 
Rule  Change 

DTC  believes  the  proposal  is 
consistent  with  section  17A  of  the  Act  *" 
because  it  pnmotes  the  prompt 
settlement  of  mutual  fund  transactioiis 
by  providing  its  members  an  automated 
method  to  purchase,  redeem,  and 
register  mutual  fond  securities  with  a 
mutual  fund,  through  DTQ  DTC  believes 
that  this  automated  processing  system 
will  reduce  the  dependency  on  less 


"Id 

■•  DTCs  Board  of  Directors  may  elect  instead  to 
apply  the  existing  retained  earnings  or  undivided 
profits  «r  portiocis  tbereoi  if  these  aanoants  are  not 
enough  ta  ocwer  the  ka*.  DTC  may  appiy  the  Fad/ 
SERV  oontiibutioaa  on  the  tmmt  pro  rata  basia  as  K 
it  had  ckosea  net  to  uae  tkc  esjating  ittaiiiiid 
earning*  or  andirided  pKofits.  idKt.  sectea  4. 

»"  W.  R.  4.  section  5. 

*>MR.4.  aectiofia 

"  Id.  R.  4.  section  S 

"  15  U.S.C.  section  78q-l  (19B1). 


efiBcieBti 
calls  and  writtaa  i 
are  oancad|r  used  byPTCpartidpirts 
to  settle  autaal  biad  prhases  DTC 
also  Iwliawis  that  it  has  astsWishwd 
appropriate  risk  aiansgi  iiirat 
procedures,  sodi  as  reqairiag  additional 
cieariog  Cuad  coatribotioas  aod  setting  a 
loss  aflocatioB  scfaene.  ia  order  to 
protect  itself  aad  its  nwaibers  firooi 
unreasooaUc  risks  assodatad  with 
Fund/SERV  activity. 

III.  DisEassiea 

The  Ceauaission  believes  that  DTCs 
proposal  is  cenaisteBt  with  sactioa  17A 
of  the  Act  because  it  encourages  the  osa 
of  new.  data  processing  and 
commiioicationg  techniqites  to  promote 
a  linkage  betwees  two  clearance  aad 
settlement  fadlitifs.  which  will  result  ia 
more  efficient,  effective  and  safe 
procedures  for  the  clearance  and 
settlement  of  mutual  fund  transactioaa. 
As  the  Commission  has  stated  before, 
Fund/SERV  achieves  this  goal  by 
offering  one  ceatralized  processing 
location  where  mutual  load  purchase 
and  redemption  orders  are  submitted  ia 
one  standardized  format** 

DTCs  proposal  wiU  foster         

cooperation  with  NSGC  aDowiog  DTC 
partidpants  to  eliminate  maltipie 
communications  and  settleoient 
arrangements  between  theaiselves  and 
mutual  fund  processors.  This 
simplification  wiO  in  tuni  reduce  the 
risks  of  failed  lielivefies,  inadequate 
transaction  records,  operatiooal  enors 
and.  ultimately,  fioandal  inselveiicy.'* 
Thus,  the  Commtssioa  believes  that  the 
proposed  interface  wiQ  encourage  the 
use  of  more  efficient  meaxu  of 
communication  between  broker-dealers 
and  mutual  fund  processors,  which  will 
in  turn  result  in  a  more  effective 
clearance  and  settleanent  system  for 
mutual  bud  transactions. 

In  its  release  setting  forth  the 
standards  used  to  evaluate  clearing 
agency  registratioo  applications,  the 
Division  of  Market  Regulation  noted 
that  it  is  proper  for  a  "dearing  agency  to 
establish  by  rule  an  appropriate  level  of 
clearing  fund  contribution  based,  among 
other  things,  on  its  assessment  of  the 
risks  to  which  it  is  subject."  ^'  DTC 


»•  See  generolfy  Securities  Exchange  Act  Release 
No.  24068.  supra  note  i.  at  SZ30-1:  Securities 
Exchange  Ad  Release  No.  Z650B  Qanuary  31. 1968) 
S4  FR  6051.  e0S2  [FebnuHy  7. 1989). 

"  See  Securities  Ewimngp  Act  Release  No.  24a8S 
supra  note  4.  at  5230. 

'•  Secwities  Exc^ai«a  Act  Sdaaae  No.  moo 
(June  17, 1980).  45  FR  4192a  41929  ()une  23, 1960) 
(footnote  omitted). 
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proposes  to  require  from  its  Fund/SERV 
participants  additional  fund 
contributions,  in  order  to  protect  itself 
and  its  membership  from  risks  that 
could  arise  in  connection  with  the  Fund/ 
SERV  interface.  This  additional 
contribution  requirement  will  be  based 
upon  a  participant's  level  of  Fund/SERV 
activity.  The  Commission  believes  that 
the  proposed  contribution  requirement 
reflects  the  level  of  risk  associated  with 
Fund/SERV." 

Fund/SERV  contributions  will  be 
separate  from  a  DTC  member's  NDFS 
deposit  requirements  and  will  not  be 
subject  to  the  ceiling  for  DTC's  NDFS 
Fund  deposits.  Moreover,  DTC  proposes 
to  restrict  the  use  of  Fund/SERV 
contributions  (other  than  contributions 
by  a  participant  responsible  for  a  loss 
incurred  by  DTC)  to  satisfy  losses 
caused  by  Fund/SERV  participants' 
defaults.  While  this  would  limit  DTC's 
ability  to  mutualize  default  risks,  the 
Commission  has  previously  stated  that 
"  'clearing  fund  protection  can  be 
organized  responsibly  in  different  ways 
at  different  clearing  agencies.' "  *■ 

The  Commission  believes  the  proposal 
is  likewise  consistent  with  DTC's 
statutory  obligation  to  safeguard  funds 
and  securities  in  DTC's  possession  or 
control.*"  While  DTC  will  not  guarantee 
Fund/SERV  settlement  payments,  the 
proposal  includes  safeguards  against 
losses  due  to  member  defaults.  If,  for 
example,  DTC  ceases  to  act  for  a 
participant,  it  can  limit  its  liability  to 
NSCC  by  notifying  NSCC  before  10:00 
a.m.  NYT  of  T  +  5,  seven  hours  before 
NSCC  pays  its  Fund/SERV  participant's 
in  next  day  funds  at  5:00  p.m.  of  that 
same  day.  This  action  will  enable  NSCC 
to  withhold  payment  and  reverse  any 
transactions  made  with  respect  to  the 
defaulting  DTC  participant.  Moreover,  if 
DTC  notifies  NSCC  after  10:00  a.m.  NYT 
of  T  +  5.  but  before  8:00  a.m.  NYT  of  the 
next  business  day,  NSCC  can  stop 
payment  on  any  funds  paid  to  a  mutual 
fund  processor  as  a  result  of 


"  The  Commission  has  approved  similar 
contribution  requirements  for  this  service  at  other 
clearing  agencies.  See  Securities  Exchange  Act 
Release  No.  28377  (December  20. 1988).  53  FR  52546 
(December  28, 1988)  (Approving.  Inter  alia. 
contribution  requirements  for  NSCCs  new  category 
of  Fund/SERV  members):  see  also  Securities 
Exchange  Act  Release  No.  28508,  supra  note  24 
(Approving,  inter  alia,  contribution  requirements  for 
the  Midwest  Clearing  Corporation's  proposed 
interface  with  NSCCs  Fund/SERV  service). 

"  See  Securities  Bxdiange  Act  Release  No.  26377. 
tupra  note  27.  at  52548  (quoting  Securities  Exchange 
Act  Release  No.  19230  (November  la  1982)  47  FR 
61988). 

»•  15  U.S.C.  78q-l(b)(l)(Fl  (1961). 


transactions  by  a  DTC  defaulting 
participant.'" 

In  the  event  DTC  and  NSCC  can 
neither  cancel  payment  instructions  nor 
recover  the  resulting  payments,  DTC 
will  Hrst  attempt  to  cover  any  losses 
associated  with  Fund/SERV  by  using 
the  responsible  participant's  Fund/ 
SERV  contributions.  DTC  will  use  the 
contributions  of  all  other  Fund/SERV 
participants  if  the  defaulting 
participant's  Fund/SERV  contributions 
and  deposits  to  the  NDFS  Fund  are 
insufficient  to  cover  the  loss.  The 
defaulting  member,  however,  will 
remain  liable  for  tke  amount  of  the 
default  and,  unlike  other  Fund/SERV 
participants,  will  not  be  able  to  limit  its 
liability  by  ceasing  to  do  business  with 
DTC.  By  placing  the  burden  of  covering 
Fund/SERV  related  exposures,  first,  on 
the  defaulting  party  and,  then,  on  the 
other  participants,  DTC  not  only 
distributes  liabihty  equally  among  those 
benefiting  from  Fund/SERV,  but  also 
provides  for  a  maximum  assessment, 
thus  allowing  participants  to  ascertain, 
at  any  given  time,  their  maximum 
potential  liability. f* 

IV.  Conclusion      I 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  filing  (SR-DTC-89-09)  be.  and 
is  hereby,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-17858  Tied  7-31-89: 8:45  am) 

nujNo  coDc  wio-oi-a 
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[Rei.  No.  34-27051;  File  No.  SR^Ptilx-89-33] 

Self'Regulatory  Organization; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  the  Responsibility 
To  Make  Ten-Up  Markets 

On  May  30, 1989,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 


"  In  the  Order  approving  the  Midwest  Clearing 
Corporation's  proposed  interface  with  NSCCs 
Fund/SERV,  the  Comnrission  discussed  a  similar 
plan  designed  to  avoid  risks  associated  with  Fund/ 
SERV.  See  Securities  Exchange  Act  Release  No. 
28506.  supra  note  24.  at  6053. 

*■  See  Securities  Exchange  Act  Release  No.  leeoa 
supra  note  28  (Discussing  the  importance  of  a 
pariicipant's  ability  to  asceriain  its  muximum 
potential  liability). 


19(b)(1)  of  the  Securitues  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
amend  Phlx  Options  Floor  Procedure 
Advice  A-11  ("Advice")  relating  to  the 
requirement  of  specialists  and 
Registered  Options  Traders  ("ROTs") 
(collectively  referred  to  as  "floor 
traders")  to  make  ten-up  markets  in  all 
options  series  traded  en  the  Exchange. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26943  (June  19, 1989),  54  FR  26876  (June 
26, 1989).  No  comments  were  received 
on  the  proposed  rule  diange. 

Currently,  the  Advice  requires  that 
Exchange  floor  traders  ensure  that 
public  customer  orders  are  filled  to  a 
minimum  depth  of  ten  contracts.  This 
requirement  applies  whether  the  floor 
trader  is  quoting  the  best  bid  or  offer  for 
his  or  her  own  account  or  if  the  best  bid 
or  offer  is  made  for  an  accoimt  other 
than  a  floor  trader.  If  the  best  bid  or 
offer  is  made  by  someone  other  than  a 
floor  trader  for  less  then  ten  contracts, 
however,  participatioa  for  the  additional 
contracts  needed  to  satisfy  the  minimum 
ten  contract  requirement  shall  be  by  the 
floor  trader  at  the  next  best  bid  or 
offer.' 

The  proposed  amendment  to  the 
Advice  clarifies  the  obligation  of  floor 
traders  to  make  ten-up  markets  by 
providing  that  if  the  best  bid  or  o^er  is 
made  by  someone  other  than  a  floor 
trader  for  less  than  ten  contracts, 
participation  for  the  additional  contracts 
needed  to  satisfy  the  minimum  ten 
contract  requirement  ihall  be  supplied 
at  that  same  price  by  the  floor  trader 
quoting  the  previous  best  bid  or  offer.  In 
all  other  respects,  inchiding  the  fine 
schedule  and  exemption  bom  Ptdx  Rule 
1033  for  good  cause  shown,  the  Advice 
is  substantively  unchanged. 

The  Phlx  states  that  the  proposed  rule 
change  is  designed  to  implement  certain 
technical  and  clarifying  language  to  the 
Advice  to  eliminate  confusion  as  to 
whether  the  Advice  requires  floor 
traders  to  participate  at  the  best  bid  or 
offer  in  the  market,  or  merely  at  their 
stated  bid  or  offer.  The  Phlx  suggests 
that  the  im)posed  rule  change  will 
protect  investors  and  promote  the  public 
interest  by  assiuing  a  minimum  ten 
contract  execution  of  public  customer 
orders. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 


■  15  U.S.C  78s(b)(l)  (1982|. 
*  17  CFR  240.19b-«  (1988). 

■  If  the  ten-up  requirement  must  be  Mtisfied  by 
several  door  traders,  either  because  several  traders 
are  quoting  the  best  bid  or  offeror  the  next  best  bid 
or  offer,  it  shall  be  done  as  agreed  upon  by  them  or 
otherwise  be  divided  proportionately. 
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the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6  *  and  the  rules 
and  regulations  thereunder.  Specifically, 
the  proposed  rule  change  will  help 
eliminate  Phlx  member  confusion 
regarding  a  floor  trader's  obligation  to 
make  ten-up  markets  by  providing  that  if 
the  best  bid  or  offer  for  an  option  is 
made  by  s«meone  other  than  a  floor 
trader  for  less  than  ten  contracts,  then 
the  floor  trader(8)  quoting  the  next  best 
bid  or  offer  must  ensure  the  balance  of 
the  ten  contract  minimum  at  the  best  bid 
or  offer  in  the  market,  rather  than  at  the 
price  quoted  by  such  floor  trader(s). 
Clarifying  a  floor  trader's  obligations 
under  the  ten-up  market  requirement 
should  help  promote  the  benefits 
associated  with  ten-up  markets,  such  as 
enhanced  competition  in  the  Phbc's 
options  markets  and  the  facilitation  of 
options  transactions.  Thus,  the  proposed 
rule  change  should  contribute  to  a  more 
free,  open,  and  liquid  market.  In 
addition,  the  proposed  rule  change  is 
consistent  with  section  llA  of  the  Act  * 
because  it  will  promote  fair  competition 
among  brokers  and  dealers  and  the 
practicability  of  brokers  executing 
investors'  orders  in  the  best  market. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

lonatlian  G.  Katz, 

Secretary. 

Dated:  July  21. 1989. 
(PR  Doc  89-17859  Filed  7-31-89;  8:45  am] 
BOiJMG  COOC  W1<H>1-M 


(Rel.  Na  34-27054;  Hie  No.  SR-PMx-S»-18] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  inc.; 
Order  Approving  Proposed  Rule 
Change  Relating  to  the  Authorization 
of  Foreign  Currency  Options 
Participants  To  Be  Elected  to  the 
Exchange's  Board  of  Governors 

On  March  31, 1989.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
t9(b)  of  the  Securities  Exchange  Act  of 


1934  ("Act")  >  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  the  Exchange's  By-Laws  to 
permit  foreign  currency  options 
participants  to  be  nominated  for  election 
and,  if  elected,  to  serve  as  members  of 
the  Phlx  Board  of  Governors. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26861  (May  22. 1989),  54  FR  23006.  (May 
30, 1989).  No  comments  were  received 
on  the  proposal. 

In  its  filing,  the  Exchange  stated  that 
the  authorization  for  foreign  currency 
options  participants  to  serve  as 
members  of  the  Phlx  Board  of  Governors 
recognizes  the  contribution  of  the 
foreign  currency  options  program  to  the 
Exchange.  The  Exchange  noted  that 
fourteen  of  twenty-one  elected  broker- 
governors  are  associated  with 
participant  organizations  and  the 
Chairman  and  both  Vice-Chairmen  of 
the  Board  of  Governors  also  are 
affiliated  with  participant  organizations. 
The  Phlx  stated  that  the  proposed  By- 
Law  amendments  will  provide  an 
opportunity  for  representation  on  the 
Phlx  Board  of  Governors  of  a  person 
associated  solely  with  a  foreign 
currency  options  participant 
organization. 

Currently,  Section  4-1  of  the  By-Laws 
requires  that  at  least  9  of  the  26 
Governors  shall  be  members  who  are 
primarily  engaged  in  business  on  the 
Exchange  Floor  or  general  partners, 
executive  officers  or  members 
associated  with  member  organizations 
primarily  engaged  in  business  on  the 
Exchange  Floor.  The  Exchange  proposes 
to  amend  this  section  to  include 
participants  who  are  primarily  engaged 
in  business  on  the  Exchange  Floor  or 
participants  associated  with  participant 
organizations  primarily  engaged  in 
business  on  the  Exchange  Floor. 
Similarly,  the  Exchange  proposes  to 
amend  the  provision  of  this  Section  that 
requires  that  at  least  9  of  the  26 
Governors  shall  be  general  partners, 
executive  officers  or  members 
associated  with  member  organizations 
which  conduct  a  non-member  public 
customer  business  to  include  participant 
organizations  which  conduct  such  public 
customer  business.  In  addition,  the 
Exchange  proposes  amendments  to 
Section  3-6(c),  (e).  (f)  and  Section  3-7(a) 
of  the  By-Laws  which  would  apply  the 
terms  set  forth  therein  to  foreign 
currency  options  participants."  Finally, 


the  Phlx  proposes  to  amend  Section  3- 
6(a)  of  the  By-Laws  to  provide  that 
foreign  currently  options  participants,  in 
addition  to  members,  general  partners  or 
officers  of  member  organizations,  may 
make  recommendations  to  the 
Committee  as  to  candidates  for 
positions  on  the  Board. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicabi    to  a  national  securities 
exchange,  and,  in  particular  the 
requirements  of  section  6(b)(3]  of  the 
Act  which,  among  other  things,  requires 
that  "[t)he  rules  of  the  exchange  asssure 
a  fair  representation  of  its  members  in 
the  selection  of  its  directors  and 
administration  of  its  affairs  *  *  *". 
Transactions  in  foreign  currency  options 
represent  a  substantial  portion  of  the 
Phlx's  options  volume  and  revenue.  By 
permitting  a  foreign  currency  options 
participant  to  be  nominated  for  election 
and.  if  elected,  to  serve  as  a  member  of 
the  Phlx  Board  of  Governors,  the 
Exchange's  proposal  will  provide  an 
opportunity  for  a  more  balanced 
representation  of  all  constituencies  of 
the  Exchange's  diverse  membership  and 
participants. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,*  that  the 
proposed  nde  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Marl^et  Regulation,  pursuant  to  delegated 

authority.* 

Dated:  |uly  24. 1989. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  89-17860  Filed  7-31-89:  8:45  am) 
BIUJNG  COOE  WW-OI-M 


[Retease  No.  IC-170ei/812-72S3] 

Dreyfus  Life  and  Annuity  index  Fund, 
Inc.,  et  ai. 

July  25. 1989. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

Applicants:  Dreyfus  Life  and  Annuity 
Index  Fund,  Inc.  (the  "Fund")  and 
certain  Life  Insurance  Companies  and 
Variable  Life  Insurance  Separate 
Accounts  (collectively  "Applicants"). 


M5  U.S.C.  78f  (1982). 
»  15  U.S.C.  78k-l  (1982). 

'  15  U.S.C.  788(b)(2)  1982). 

'  17  CFR  200.30-3(a)(12)  (1962). 


'  15  U.S.C.7S8(b«l  1(1982). 

'  17  CFR  240.19b-4  (1988). 

'  Sec  Securities  Exchange  Act  Release  No.  28861. 
notes  2  and  3.  These  provisions  relate  to  certuin 
limitations  on  the  nomination  of  a  person  for  a 


position  on  the  Board,  or  the  continuation  of  such 
person  in  serving  on  the  Board. 

♦  15  U.S.C.  788(b|(2)  (1982). 

» 17  CFR  200.3O-3(8)(12)  (1988) 
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Relevant  1940  Act  Sections: 
Exemption  recjuested  pursuant  to 
section  0(c)  of  the  Investment  Company 
Act  of  19M  from  sections  9(a).  13(a). 
lS(a)  and  15(b)  of  the  Act  and  Rules  8e- 
2(bKl5)  and«e-3(T)(b)(lS)  thereunder. 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fond  to  be  sold  to 
and  held  by  variable  annuity  and 
variable  life  insurance  separate 
accounts  of  both  affiliated  and 
unaffiliated  life  insurance  companies. 

Filing  Date:  The  application  was  filed 
February  24, 1989  and  amended  on  May 
12. 1989  and  luly  18, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  application 
will  be  granted.  Any  interested  person 
may  request  a  bearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  August  21, 
1989.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  interest,  the  reason 
for  the  request,  and  the  issues  you 
contest  Serve  the  applicants  with  the 
request,  either  personally  or  by  mail, 
and  also  send  a  copy  to  the  Secretary  of 
the  SEC,  along  with  proof  of  service  by 
r  ffidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 
ADDRCSSes:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Dreyfus  Life  and  Annuity  Index  Fund, 
Inc.,  666  Old  Country  Road.  Garden 
City,  New  York  11530. 
F0«  FURTHER  INFORMATION  CONTACT: 
Cindy  ].  Rose,  Financial  Analyst,  at  (202) 
27^2048  or  Clifford  E.  Kirsch,  Acting 
Assistant  Director,  at  (202)  272-3032 
(Division  of  Investment  Management, 
Office  of  Insurance  Products  and  Legal 
Compliance). 

SUPPLEMENTARY  INFORMATION: 

Following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SEC's  commercial  copier  (800)  231-3282 
(in  Maryland  (301)  253-4300). 

Applicants'  Representatives  and 
Statements 

1.  The  Fund  is  a  Maryland 
Corporation  registered  under  the  Act  as 
an  open-end,  non-diversified 
management  investment  company.  The 
Fund  intends  to  offer  its  shares  to 
separate  accounts  of  any  interested 
insurance  company  in  order  to  fund 
variable  annuity  contracts  and  variable 
life  insurance  contracts  (collectively 
referred  to  herein  as  "variable 
contracts").  Insurance  companies  whose 
separate  accounts  own  shares  of  the 


Fund  are  refemed  to  herein  as 
"participating  fcisurance  companies."  It 
is  anticipated  that  participating 
insurance  companies  will  rely  on  Rules 
6e-2.  or  6e-3(T)  under  die  Act,  although 
some  may  rely  on  individual  exemptive 
order  as  well,  in  connection  with 
variable  life  insiirance  contracts.  The 
use  of  a  commsn  management  company 
as  the  underlying  investment  medium 
for  both  variable  annuity  and  variable 
life  insurance  separate  accounts  is 
commonly  referred  to,  and  is  referred  to 
herein,  as  "mixed  funding."  The  use  of  a 
common  management  company  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffiliated 
insurance  companies  is  referred  to 
herein  as  "shared  funding"  Applicants 
request  an  exemption  for  certain  life 
insurance  companies  and  variable  life 
insurance  separate  accounts  (and,  to  the 
extent  necessary,  the  investment  adviser 
and  any  principal  underwriter  and 
depositor  of  such  accounts)  from 
sections  9(a),  139(a],  159(a)  and  15(b)  of 
the  act  and  rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15]  thereunder,  to  the  extent 
necessary  to  permit  mixed  and  shared 
funding. 

2.  Section  9(a)  of  the  Act  provides  that 
it  is  unlawful  for  any  company  to  serve 
as  investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
99(a)(1)  or  (2).  Rules  6e-2(b)(15)  (i)  and 
(ii).  and  6e-3(T)(b)(15)  (i)  and  (ii). 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
limitations  on  mixed  and  shared 
fimding.  These  exemptions  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  directly  participate  in  the 
management  of  the  underlying 
management  oompany. 

3.  The  application  states  that  the 
partial  reHrf  granted  in  Rules  6e-2(b)(15) 
and  8e-3(T)(bKl5)  from  the 
requirements  of  section  9  in  effect  limits 
the  amount  of  monitoring  necessary  to 
ensure  compliance  with  section  9  to  that 
which  is  appropriate  in  light  of  the  those 
Rules  recogniie  that  it  is  not  necessary 
for  the  protection  of  investors  or  the 
purposes  fairiy  intended  by  the  policy 
and  provisions  of  the  Act  to  apply  the 
provisions  of  section  9(a)  to  the  many 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  organization.  Applicants  state  that 
it  is  unnecessary  to  apply  section  9(a)  to 
the  many  individuals  in  various 
unaffiliated  insurance  companies  (or 
affiliated  comjianies  of  participating 


insurance  companies)  that  may  utilize 
the  Fund  as  the  fiulding  medium  for 
variable  contracts.  Aj^licants  argue 
that  applying  the  requirements  of 
section  9(a)  because  of  investment  by 
other  insurer's  separate  accounts  would 
be  unjustified  and  would  not  serve  any 
regulatory  purpose,  llie  application 
states  that,  on  the  other  hand,  the 
increased  monitoring  costs  would 
reduce  the  net  rates  of  return  realized  by 
contract  owners. 

4.  The  language  of  Rules  6e-2(bXl5(iii) 
and  6e-3(T)(b)(15)(iii)  assume  the 
existence  of  a  past-through  voting 
requirement  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account.  The 
application  states  that  pass-through 
voting  privileges  will  be  provided  with 
respect  to  all  variable  contract  owners 
so  long  as  the  Commission  interprets  the 
Act  to  require  pass-through  voting 
privileges  for  variable  contract  owners. 

5.  Rules  6e-2[b)(15){iii)  and  6e- 
3(T)lb)(15)(iii)  provide  exemptions  from 
the  pass-through  voting  requirement 
with  respect  to  several  significant 
matters,  assuming  the  limitations  on 
mixed  and  shared  funding  are  observed. 

6.  Applicants  also  represent  that  the 
right  under  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  of  the  insurance  company  to 
disregard  contract  owner's  voting 
instructions  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts 
and  that  affiliatioa  does  not  eliminate 
the  potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisalNlity  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter  or 
investment  adviser  initiated  by  contract 
owners.  The  application  points  out  that 
the  potential  for  disagreement  is  Hmited 
by  die  requirements  in  Rules  6e-2  and 
6e-3rT)  that  the  insurance  company's 
disregard  of  votir^  instructions  be 
reasonable  and  based  on  specific  good 
faith  determinatians. 

7.  Use  of  the  Fund  as  a  common 
investment  medium  for  variable 
contracts  would,  according  to 
Applicants,  encoiffage  more  insurance 
companies  to  offer  variable  contracts. 
The  application  states  that  this  would 
result  in  increased  competition  with 
respect  to  l>oth  variable  contract  design 
and  pricing,  and  that  this  can  be 
expected  to  resiilt  in  more  product 
variation  and  lower  charges.  Applicants 
also  believe  that  mixed  and  shared 
funding  should  benefit  variable  contract 
owners  by  eliminating  a  significant 
portion  of  the  costs  of  establishing  and 
administering  separate  funds  and  that 
granting  the  requested  relief  should 
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result  in  an  increased  amotmt  of  assets 
available  for  investment  by  the  Fund 
which  may  benefit  variable  contract 
owners  by  promoting  economies  of 
scale. 

8.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding.  Applicants  note  that 
separate  accounts  organized  as  unit 
investment  trusts  have  historically  been 
employed  to  accumulate  shares  of 
mutual  funds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  Applicants 
believe  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  consent  to  the  following 
conditions: 

1.  A  majority  of  the  Board  of  Directors 
of  the  Fund  shall  consist  of  persons  who 
are  not  "interested  persons"  of  the  Fund, 
as  defined  by  section  2(a)(19)  of  the  Act 
and  the  Rules  thereunder  and  as 
modified  by  any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona  fide 
resignation  of  any  Director  or  Directors, 
then  the  operation  of  this  condition  shall 
be  suspended  (a)  for  a  period  of  45  days 
if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board  of  Directors;  (b)  for  a 
period  of  60  days  if  a  vote  of 
shareholders  is  permitted  to  fill  the 
vacancy  or  vacancies;  or  (c)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  application. 

2.  The  Board  will  monitor  the  Fund  for 
the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contract  owners  of  all 
separate  accounts  investing  in  the  Fund. 
An  irreconcilable  material  conflict  may 
arise  for  a  variety  of  reasons,  including: 
(a)  An  action  by  any  state  insurance 
regulatory  authority;  (b)  a  change  in 
applicable  federal  or  state  insurance, 
tax  or  seciuities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretative  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  the  Fund  are 
being  managed;  (e)  a  difference  in  voting 
instructions  given  by  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners;  or  (f)  a 
decision  by  an  insurer  to  disregard  the 
voting  instructions  of  contract  owners. 

3.  Participating  insurance  companies 
and  the  Fund's  investment  adviser. 
Wells  Fargo  Investment  Advisor 
("WFIA")  will  report  any  potential  or 


existing  conflicts  to  the  Board  of 
Directors  of  the  Fund.  Participating 
insurance  companies  and  WFIA  will  be 
responsible  for  assisting  the  Board  in 
canying  out  its  responsibilities  under 
these  conditions,  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to,  an  obligation  by  each 
participating  insurance  company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  insurers  investing  in  the 
Fund  under  their  agreements  governing 
participation  in  the  Fund  and  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board  of  Directors  of  the  Fund,  or  a 
majority  of  its  disinterested  Directors, 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  insurance  companies 
shall,  at  their  expense  and  to  the  extent 
reasonably  paracticable  (as  determined 
by  a  majority  of  the  disinterested 
Directors),  take  whatever  steps  are 
necesary  to  remedy  or  eliminate  the 
irreconcilable  material  conflict,  up  to  an 
including:  (1)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accoimts  from  the  Fund  and  reinvesting 
such  assests  in  a  different  investment 
medium,  or  submitting  the  question 
whether  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and,  as  appropriate, 
segregating  the  assets  of  any 
appropriate  group  (i.e.,  annuity  contract 
owners,  life  insurance  contract  owners, 
or  variable  contract  owners  of  one  or 
more  participating  insurance  companies) 
that  votes  in  favor  of  such  segregation, 
or  offering  to  the  affected  contract 
owners  the  option  of  making  such  a 
change;  and  (2)  estabUshing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  an  insurer's  decision 
to  disregard  contract  owner  voting 
instructions  and  that  decision  represents 
a  minority  position  or  would  preclude  a 
majority  vote,  the  insurer  may  be 
required,  at  the  Fund's  election,  to 
withdraw  its  separate  account's 
investment  in  the  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibihty  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies  under 


their  agreements  governing  participation 
in  the  Fund,  and  these  responsiliilities 
will  be  carried  out  «vith  a  view  only  to 
the  interest  of  contract  owners.  For 
purposes  of  this  condition  (4).  a  majority 
of  the  disinterested  members  of  the 
Board  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflict,  but  in  no  event  will  the  Fund, 
WFIA  or  the  Dreyfus  Corporation  be 
required  to  establish  a  new  funding 
medium  for  any  variable  contract.  No 
participating  insurance  company  shall 
be  required  by  this  condition  (4)  to 
establish  a  new  funding  medium  for  any 
variable  contract  if  an  offer  to  do  so  has 
been  declined  by  vote  of  a  majority  of 
contract  owners  materially  adversely 
affected  by  the  irreconcilable  material 
conflict. 

5.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  to  all 
participating  insurance  companies. 

6.  Participating  ihsurance  companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contract 
owners  so  long  as  the  Commission 
continues  to  interpret  the  Act  as 
requiring  pass-through  voting  privileges 
for  variable  contract  owners. 
Accordingly,  participating  insurance 
companies  will  vote  shares  of  the  Fund 
held  in  their  separate  accounts  in  a 
manner  consistent  with  timely  voting 
instructions  received  from  contract 
owners.  Each  Participating  insurance 
company  will  vote  shares  of  the  Fund 
held  in  its  separate  accounts  for  which 
no  timely  voting  instructions  from 
contract  holders  are  received,  as  well  as 
shares  it  owns,  in  the  same  proportion 
as  those  shares  for  which  voting 
instructions  are  received.  Participating 
insurance  companies  shall  be 
responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in 
the  Fund  calculates  voting  privileges  in 
a  manner  consistent  with  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  Fund 
shall  be  a  contractual  obligation  of  all 
participating  insurance  companies  under 
their  agreements  governing  participation 
in  the  Fund. 

7.  The  Fund  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
shareholders,  and  in  particular  the  Fund 
will  either  provide  for  annual  meetings 
(except  insofar^as  the  Commission  may 
interpret  section  16  not  to  require  such 
meetings),  or  comply  with  section  16(c) 
of  the  Act  (although  the  Fund  is  not  one 
of  the  trusts  described  in  section  16(c)  of 
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the  Act)  as  well  as  with  section  16(a) 
and.  if  and  when  applicable,  16(b). 
Further,  the  Fund  will  act  in  accordance 
with  die  Conuniasion's  interpretation  of 
the  requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

8.  The  Fund  shall  disclose  in  its 
prospectus  that:  (1)  The  Fund  is 
intended  to  be  a  funding  vehicle  for  all 
types  of  variable  annuity  and  variable 
life  insurance  contracts  offered  by 
various  insurance  companies,  (2) 
material  irreconcilable  conflicts  may 
possibly  arise,  and  (3)  the  Fund's  Board 
of  Directors  will  monitor  events  in  order 
to  identify  the  existence  of  any  material 
irreconcilable  conflicts  and  determine 
what  action,  if  any,  should  be  taken  in 
response  to  such  conflicts.  The  Fund  will 
notify  all  participating  insurance 
companies  that  separate  accoiuit 
prospectus  disdorare  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate. 

9.  If  and  to  the  extent  that  Rule  6e-2 
and  Rule  6e-3rn  Bre  amended,  or  Rule 
6e-3  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  Act  or 
the  rules  promulgated  thereunder  with 
respect  to  noxed  or  shared  funding  or 
terms  and  conditions  materiaUy 
different  from  any  exemptions  granted 
in  the  order  requested  in  this 
applicatioii,  then  the  Fund  and/or  die 
participating  insurance  companies,  as 
appropriate,  shall  take  such  steps  as 
may  bie  necessary  to  comply  widi  Rules 
6e-2  and  fle-3(T),  as  amended,  and  Rule 
6e-3,  as  adopted,  to  the  extent  such 
rules  are  applicable. 

10.  The  participating  insurance 
companies  and/or  WFIA  shall  at  least 
annually  submit  to  the  Fund's  Board  of 
Directors  such  reports,  materials  or  data 
as  the  Directors  may  reasonably  request 
so  that  the  Directors  of  the  Fund  may 
fully  carry  out  the  obligations  imposed 
upon  thsm  by  the  conditions  contained 
in  this  application  and  said  reports, 
materiak  and  data  shall  be  submitted 
more  frequently  if  deemed  appropriate 
by  the  board  of  Directors.  The 
obligations  of  the  participating 
insurance  companies  to  provide  these 
reports,  materials  and  data  to  the  Fund's 
Board  of  Directors  when  it  so 
reasonably  requests,  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies  under 
their  agreements  governing  participation 
in  the  Fund. 

11.  AH  reports  received  by  the  Board 
of  Directors  of  potential  of  existing 
conflicts,  and  all  Board  action  with 
regard  to  determining  die  existence  of  a 
conflict,  notifying  participating 


insurance  companies  of  a  conflict  and 
determining  wtiatfaer  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  Board  or  oth^  appropriate 
records,  and  such  minutes  or  other 
records  shall  be  made  available  to  the 
Commission  upon  request. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autfaority.  _ 

lonathan  G.  Kalx, 
Secretary.  I 

[FR  Doc.  89-17926  Piled  7-31-89;  8:45  am] 
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[Ftatease  No.  IC-17080;  FHs  No.  812-7347] 
Homt  Life  Insufance  Co.,  et  al. 

agency:  Securities  and  Exchange 
Commission  ("SEC). 
ACnow  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

Applicants:  Home  Life  Insurance 
Company  ("Home  Life"),  Home  Life 
Separate  Account  V  ("Variable 
Account"),  W.S.  Griffidi  &  Ca.  Inc.. 
("Griffith")  and  Wood  Logan  Associates 
In&  ("Wood  Logan"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  section  6(c) 
from  sections  2a(a)(2)(C)  and  27(c)(2). 

Summary  of  Application:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  the  deduction  of  a  1.25% 
mortahty  and  expense  risk  diarge  from 
the  assets  of  the  Variable  Account  with 
respect  to  certain  variable  annuity 
contracts. 

Filing  Date:  The  application  was  filed 
on  June  30, 1969. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  die  SEC  by  5:30  p.m.  on 
August  21, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
die  issues  you  oontest.  Serve  the 
Applicants  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  die  SEC,  along  with 
proof  of  service  by  affidavit,  or,  for 
lawyers,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 

ADDNESSES:  Secretary,  SEC,  450  Fifdi 
Street,  NW..  Washington,  DC  20549. 
Applicants,  c/o  Stanley  M.  Lenkowicz, 
Home  Life  Insurance  Company,  75  Wall 
Sti«et.  New  Yotk.  New  York  10005. 


FOII  RMTHER  INFOflMATION  CONTACT: 

Joyce  M.  Pickholz,  Staff  Attorney,  at 
(202)  272-3046  or  Clifford  E.  Kirsch, 
Acting  Assistant  Dinector,  at  (202)  272- 
2061  (Division  of  Investment 
Management,  Office  of  insurance 
Products  and  Legal  Compliance). 
SUPPLEMENTARY  MPORMATION: 

Following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  either  the  Public 
Reference  Branch  in  person  or  die 
Commission's  commercial  copier  which 
may  be  contacted  at  (800)  231-3282  (in 
Maryland  (301)  ^8-4300). 

Applicants'  Representations 

1.  Home  Life  is  a  swtoal  life  insurance 
company  organized  under  the  laws  of 
die  State  of  New  York  on  May  1, 1880. 
Home  Life  is  the  depositor  of  the 
Variable  Account  The  Variable 
Account  is  registered  imder  the  Act  as  a 
imit  investment  truM  and  was 
established  to  offer  certain  variable 
annuity  contracts,  iacluding  the  variable 
portion  of  the  contracts  described  in  the 
application  (die  "Contracts")-  The 
Variable  Account  is  divided  into 
subaccounts  which  invest  in 
corresponding  portfolios  of  NASL  Series 
Trust  (die  'Trust"). 

2.  Griffith  is  the  principal  underwriter 
of  the  Contracts.  It  is  a  broker-dealer 
registered  under  the  Securities  Exchange 
Act  of  1934  r'1934  Act")  and  a  member 
of  the  National  Association  of  Securities 
Dealers.  Ina 

3.  Wood  Logan,  a  Connecticut 
corporation  registered  as  a  broker- 
dealer  under  the  19$4  Act,  serves  as  the 
exclusive  promotiotal  agent  for  the 
Contracts. 

4.  The  Contracts  are  flexible  purchase 
payment  individual  deferred 
combination  fixed  and  variable  annuity 
contracts.  The  application  pertains  only 
to  the  variable  portion  of  the  Contract. 
Home  Life  is  relying  on  certain 
exemptive  provisions  from  the 
registration  requirements  under  the 
Securities  Act  of  19B3  and  the  Act  to 
offer  the  fixed  portiiHi  of  the  Contracts. 

5.  As  reimbursement  for  providing 
administrative  services  under  the 
Contracts,  Home  Life  charges  contract 
owners  an  annual  administration  fee  of 
$30  and  deducts  from  the  subaccounts 
each  valuation  period  an  administration 
charge  equal  to  .15%  of  the  subaccount 
assets  on  an  annualized  basis. 
Applicants  represent  that  the  fees  are 
based  upon  Home  Life's  current 
estimates  of  the  administrative  costs 
attributable  to  the  Contracts  over  their 
lifetime,  are  guaranteed  never  to  be 
increased,  and  are  not  designed  or 
expected  to  generate  a  profit  Applicants 
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rely  on  Rule  26a-l  under  the  Act  to 
assess  such  fees. 

6.  No  sales  charge  will  be  deducted 
from  purchase  payments  as  diey  are 
made.  Instead,  prior  to  the  maturity 
date,  a  withdrawal  charge  (contingent 
deferred  sales  charge)  will  be  assessed 
in  circumstanoes  where  complete  or 
partial  wididrawals  are  attributed  to 
purchase  payments  made  within  six 
years  of  the  date  of  the  withdrawal  The 
wididrawal  charge  declines  6-6-5-4-3- 
2%  over  the  first  six  years  that  a 
purchase  payment  has  been  in  the 
Contract  Applicants  represent  that  the 
withdrawal  charge  is  intended  to 
reimburse  Home  Life  for  compensation 
paid  to  cover  selling  concessions  to 
broker-dealers,  preparation  of  sales 
literature  and  other  expenses  relating  to 
sales  activity.  Applicants  rely  on  Rule 
6c-8  under  the  Act  to  impose  the 
withdrawal  charge. 

7.  To  compensate  it  for  assuming 
mortality  and  expense  risks  under  the 
Contracts,  Home  Life  deducts  bom  each 
subaccount  to  a  charge  each  valuation 
period  at  an  effective  annual  rate  of 
1.25%.  consisting  of  .80%  for  the 
mortality  risks  and  .45%  for  tibe  expense 
risks.  The  rate  of  the  mortality  and 
expense  risk  chaige  cannot  be 
increased. 

8.  The  mortality  risk  assumed  by 
Home  Life  omter  the  Contracts  is  the 
risk  dwt  amniitants  may  lire  for  a  longer 
period  of  time  than  estimated.  Home 
Life  assumes  this  mortaHty  risk  by 
virtue  of  annuity  rates  incorporated  into 
the  Contract  which  cannot  be  dianged. 
This  assures  eadi  annuitant  that  his 
longevity  wiU  not  have  an  adverse  effect 
on  the  amount  of  annuity  payments. 
Also,  Home  Life  guarantees  that  if  the 
annuitant  dies  before  the  maturity  date, 
it  will  pay  a  minimum  death  benefit,  llie 
expense  risk  assumed  by  Home  Life  is 
the  risk  that  the  administration  fees, 
which  fees  cannot  be  increased,  may  be 
insufficient  to  cover  actual  expenses. 

9.  Applicants  represent  that  the  1.25% 
mortality  and  expense  risk  charge  is 
within  die  range  of  industry  practice  for 
comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  an  analysis  of  pubHcly 
available  information  about  selected 
similar  industry  products,  taking  into 
consideration  such  factors  as  die- 
method  used  in  charging  sales  loads, 
any  contractual  right  to  increase  charges 
above  current  levels  and  the  existence 
of  charges  against  separate  accoimt 
assets  for  odier  than  mortality  and 
expense  risks.  Home  Life  will  maintain 
at  its  principal  office,  available  for  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  anal3rzed  in 


the  course  of,  and  the  methodology  and 
results  of,  the  comparative  surrey  made. 

10.  Applicants  acknowledge  diat  the 
wididrawal  charge  will  be  insoffident  to 
cover  all  costs  relating  to  the 
distribution  of  the  Contracts  and  that  if 
a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  ofEMt  by 
distribution  expenses  not  reimbursed  by 
the  withdrawal  charge.  Home  Life  has 
concluded  that  there  is  a  reasonaUe 
likelihood  that  the  proposed  distribution 
financing  arrangements  made  with 
respect  to  the  Contracts  will  bcssfit  the 
Variable  Account  and  die  contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  will 
be  maintained  by  Home  Life  at  its 
principal  office  and  will  be  available  to 
the  Commission.  Moreover,  Home  Life 
represents  that  the  Variable  Account 
will  invest  only  in  an  underlying  mutual 
fund  which  undertakes,  in  tlM  ev«it  it 
should  adopt  any  plan  under  Rule  12b-l 
to  finance  distribution  expenses,  to  have 
such  plan  formulated  and  approved  by  a 
board  of  directors,  a  majority  of  the 
members  of  which  are  not  "interested 
persons"  of  such  fund  within  the 
meaning  the  section  2{a)(19)  of  the  Act 

11.  Applicants  conclude  that  for  the 
reasons  and  upon  the  facts  set  forth  in 
the  application,  die  exemptions 
requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  widi  the  protection  of 
investors  and  the  purposes  fairiy 
Intended  by  the  policy  and  provisions  of 
the  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  audwrity. 
Jonadum  G.  Katz, 
Secretary. 

[FR  Doc.  89-17%?  FHed  7-31-88: 8:45  am] 
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agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  City  of  Charlotte, 
North  Carolina,  fat  uharlotte/Douglas 
International  Airport  under  the 
provisions  of  Tide  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 


(Pub.  L  96-193)  and  14  OH  Part  ISO  an 
in  compliance  widi  applicafale 
requirements. 

EFFCCnvi  OATE  The  effective  dale  of 

the  FAA's  determination  on  the  noise 
exposure  maps  is  )uly  11. 1960. 

RM  FURTNCR  MPONMATOM  OOMTAfCr 
Thomas  M.  Roberts.  Prayam  Maaagsr. 
AtlanU  Airports  District  Offica,  Suite 
101. 1680  Phoenix  Parkway.  Atlanta. 
Georgia.  30349.  Telephone:  FTS  257- 
9306.  Comm  (404)  994-5306. 

notice  annoanoes  that  the  FAA  &ids 
that  the  noise  exposure  naps  submitted 
for  Chariotte/DoiiiBlas  International 
Airport  are  in  compliance  nrith 
applicable  requirements  of  Part  ISO. 
effective  July  11. 1989. 

Under  section  103  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  whicb  depict 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  maps,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  audi 
operations  wiH  affect  such  maps,  llie 
act  requires  swai  maps  to  be  developed 
in  consvdtatioa  with  interested  and 
affected  parties  in  the  local  oomnnndtyi 
govenunent  agencies,  and  persons  using 
theelipoft. 

^  eirport  operator  who  has 
submitted  noise  exposare  nnps  diet  are 
found  by  FAA  to  be  in  oonplienoe  eridi 
the  requirements  of  Federal  AviatioB 
RegaiatioBs  (FAR)  VmA.  VSO,  proBHlgated 
pnrsaant  to  Tide  I  of  tiie  Act  may 
submit  a  noise  aMapetibility  piugia^  for 
FAA  approval  which  seta  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  nonooagqwtible  uses. 

Hw  FAA  has  ooopleted  its  review  of 
the  noise  exposure  maps  and  releted 
descriptions  submitted  by  the  City  of 
Chariotte.  The  specific  maps  under 
consideration  are  Noise  Exposure  Map 
1989  and  Noise  E3q>osure  Map  1994  in 
the  sttbmissioa.  The  FAA  hes 
determines  tliat  these  naps  for 
Chariotte/  Douglas  International  Airport 
are  in  conplianoe  with  applicable 
requirements.  This  determinatioa  is 
effective  on  July  11. 1989.  FAA's 
determination  on  an  aiiport  operetoi's 
noise  exposure  maps  is  Hmited  to  a 
finding  diat  the  maps  were  developed  in 
accordance  with  thie  procedures 
contained  in  af^icndix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  die  applicant's 
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data,  information  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  speciHc  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  fuctions  are  inseparable  from  the 
ultimate  land  use  control  and  planning 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  under  Part  150  or 
through  FAA's  review  of  noise  exposure 
maps.  Therefore,  the  responsibility  for 
the  detailed  overlaying  of  noise 
exposure  contours  onto  the  map 
depicting  properties  on  llhe  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agenices  with  which  consultation  is 
required  under  section  103  of  the  Act. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  S  150.21  of 
FAR  Part  isa  that  the  statutorily 
required  consultation  has  been 
accomplished. 

Copies  of  the  noise  exposure  maps 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations. 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617,  Washington,  DC  20591 

Federal  Aviation  Administration, 
Atlanta  Airports  District  Office,  1680 
Phoenix  Parkway,  Suite  101,  Atlanta, 
GA  30349 

Mr.  Jerry  Orr,  Aviation  Director, 
Charlotte/Douglas  International 
Airport,  Charlotte,  North  Carolina. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  PON  niHTNCii  iNPomiATiON 

CONTACT. 

Issued  in  FAA,  Southern  Region.  Atlanta. 
Georgia.  July  11. 1989. 
SamiMl  F.  Attstin. 

Manager,  Atlanta  Aiqjorts  District  Office. 
[PR  Doc.  80-17866  Filed  7-31-80;  8:45  ami 
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Approval  of  Noke  Compatibility 
Program,  Drake  Field  Airport, 
Fayettevllle,  AR 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA]  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  city  of 
Fayetteville,  AR,  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
December  8, 1987,  the  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  city  of  Fayetteville,  AR,  under 
Part  150  were  in  compliance  with 
applicable  requirements.  On  June  29, 
1989,  the  Administrator  approved  the 
noise  compatabflity  program.  Most  of 
the  recommendations  of  the  program 
were  approved. 

EFFECTIVE  DATE:  The  effective  date  of 
the  FAA's  approval  of  the  Drake  Field 
Airport  noise  compatibility  program  is 
lune  29, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  C.  I-Iarris.  Department  of 
Transportation,  Federal  Aviation 
Administration,  4400  Blue  Mound  Road, 
Fort  Worth.  Texas,  76193-0612.  (817) 
624-5609.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Drake  Field 
Airport,  effective  June  29, 1989. 

Under  section  104(a]  of  the  Avi.iMon 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  refarred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  within  the  area 
covered  by  the  noise  exposure  maps. 
The  Act  requires  such  programs  to  be 
developed  in  consultation  with 
interested  and  affected  parties  including 
local  communities,  government 
agencies,  airport  users,  and  FAA 
personnel. 

Each  airport  ooise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
Program.  The  FAA  does  not  substitute 


its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeroniiutical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  managemest  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
presciibed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150.  §  150.5  Approval  is  not  a 
determination  concerning  the 
acceptability  of  land  uses  under  Fedi'ral, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measnres  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in*aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Fort  Worth,  Texas. 

The  city  of  Fayetteville,  AR,  submitted 
to  the  FAA  on  Febmary  13. 1987,  the 
noise  exposure  maps,  descriptions,  and 
other  documentation  produced  during 
the  noise  compatibility  planning  study 
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conducted  from  October  S,  19B3.  ttanoo^ 
August  29, 1988.1116  Drake  Field  Aiiport 
noise  exposoie  aiaps  were  detemined 
by  FAA  to  be  in  conqiUance  with 
applicable  lequireBKnts  oo  January  27, 
1989.  Notice  of  flds  detemunation  was 
published  in  the  Federal  Register  on 
April  4. 1989. 

The  Drake  Rdd  FAR  Part  150  Noise 
Exposure  and  Land  Use  Compatibility 
study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  (or  beyond)  the 
year  1993.  It  was  requested  that  the  FAA 
evaluate  and  aiqirove  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act 
The  FAA  began  its  review  of  the 
program  on  January  29, 1989,  and  was 
required  by  a  provision  of  the  Act  to 
'  approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  ahall 
be  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program  contained  10 
proposed  actions  for  noise  mitigation  (or 
and/or  o^  the  airport.  The  FAA 
completed  its  review  and  determined 
that  the  procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Administrator  effective  June  29, 1989. 

Oatrigbt  approval  was  granted  for  9  of 
10  specific  program  elements.  The 
measiu^  wUch  recommended  adoption 
of  airport  height  hazard  zoning  was 
disapproved  because  it  does  not 
contribute  to  noise  mitigation.  Five  land 
use  control  recommendations  and  four 
administrative  strategy 
recommendations  were  approved.  These 
incioded  land  acquisition,  zonuig,  and 
comprehensive  planning. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Administrator  on  June  29, 1989. 
The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and  the 
documents  comprising  the  submittal,  are 
available  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Drake  Field  Airport  Fayetteville.  AR. 

Issued  in  Fort  Worth,  Texas,  July  1ft  198B. 
Wm.|adiS«MOT, 
Manager,  Airports  Division, 
[FR  Doc.  8&-17886  Filed  7-31-89;  8:45  am] 
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Approval  of 


Columbus,  OH 

AQSNCv:  Federal  Aviation 
Administration.  DOT. 
actkm:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  annotmces  its 
findings  on  the  noise  cmnpatibility 
program  submitted  by  the  Rickenbacker 
Port  Authority  under  the  provisions  of 
Title  I  of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
and  14  CFR  Part  ISO.  These  findings  are 
made  in  recognition  of  the  description  of 
Federal  and  nonfederal  responsibilities 
in  Senate  Report  No.  96-52  (1980).  On 
January  13. 1989,  tfie  FAA  determined 
that  the  noise  exposure  maps  submitted 
by  the  Rickenbacker  Port  Authority 
under  Part  150  were  in  compliance  writh 
applicable  requirements.  On  July  6, 1999, 
the  Associate  Administrator  for  Airports 
approved  the  Rickenl»dcer  Aiiport 
noise  coinpatiUlity  program,  as 
supplemented  and  revised  by  a 
document  titled,  nievisions  in  Final 
Land  Use  Recommendations,  May  19S9". 
Nineteen  of  twenty-three  proposed 
action  elements  of  the  program  were 
approved. 

EFFECTIVE  DATC  The  effective  date  of 
the  FAA's  approval  of  the  Rickenbacker 
Airport  noise  compatibility  program  is 
July  6, 1989. 

FOR  FURTNCR  INFORttATKm  CONTACT: 
Prescott  C  Snyder.  Federal  Action 
Administration.  Great  Lakes  Region, 
Airports  Division,  AGLr^ll.l,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  (312)  694-7538.  Documents 
reflecting  Uiis  FAA  action  may  be 
reviewed  at-  this  same  location. 

SUPPISMENTARY  MPOMNATION:  lllis 

notice  announces  that  the  FAA  has 
given  its  overaH  approval  to  the  noise 
compatibility  program  for  RidceniMcker 
Airport,  effective  July  6, 1989. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 


program  daveiopaQ  la  i 
Federal  Aeiatioo  KafdatiaaB  (FAK)  Fsrt 
150  is  a  local  pragnm.  not  a  Fsdaral 
proyaa.  The  FAA  does  ■otsabstHate 
its  jud^BBBt  far  llMt  of  the  aiiport 
proprietor  with  respect  to  wUdh 
neasares  nouklbe  lecoauMnded  for 
actioo.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  pragram 
recommendations  i  -  measured 
accordkig  to  (Ik  standards  expressed  in 
Part  ISO  and  the  Act  and  is  limited  to 
the  ibUewiog  determinatiaiis: 

a.  The  noise  ooaspatitrility  program 
was  devekiped  in  aocoidanoe  with  die 
provisions  and  procedures  of  FAR  Part 
ISO; 

b.  Piupam  measores  are  reasonably 
consistent  with  achieving  the  goals  of 
redudag  existing  nonoompatiMe  land 
uses  areund  the  airport  and  preventing 
the  intndactioa  of  additional 
noncompatible  land  uses; 

c.  Prop  am  measures  wonld  not  create 
an  undoe  bwden  on  interstate  or  foreign 
commeroe.  imfustly  discriminate  against 
types  or  classes  of  aeronautical  ases. 
violate  the  terms  of  airport  grant 
agreeoBenta,  or  tetrade  into  areas 
preempted  by  the  Federal  Government 
and 

d.  Proyam  measures  releting  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  witfaoat  derogating 
safety,  adversely  aCCecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  <tfher  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  aiqiroval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  Isa  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal. 
state,  or  lool  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required, 
and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  tlie  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  coveted  by  the  program  are 
eKgible  for  grant-in-aid  fimding  from  the 
FAA.  Where  federal  funding  is  sought 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Detroit  Airports 
District  Office  in  Brileville.  Michigan. 

The  Rickenbacker  Port  Audxaity 
submitted  to  the  FAA  on  April  4. 1988 
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the  noise  exposure  maps,  desoiptions, 
and  other  documentation  produced 
during  the  noise  compatibility  planning 
study  conducted  from  November  1986 
through  April  1988.  The  Rickenbacker 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  January 
13, 1989.  Notice  of  this  determination 
was  published  in  the  Federal  Register  on 
March  23, 1989. 

The  Rickenbacker  Airport  study 
contains  a  proposed  noise  compatibility 
program  comprised  of  actions  designed 
for  phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2007.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  January  13, 1989  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program  180 
days  (other  than  the  use  of  new  flight 
procedures  for  noise  control).  Failure  to 
approve  or  disapprove  such  program 
within  the  180-day  period  would  have 
been  deemed  to  be  an  approval  of  such 
program. 

The  submitted  program,  supplemented 
and  revised  by  a  document  titled, 
"Revisions  in  Final  Land  Use 
Recommendations,  May  1989", 
contained  twenty-three  proposed 
actions  for  noise  mitigation  on  and  off 
the  airport.  The  FAA  completed  its 
review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  Part 
ISO  have  been  satisHed.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effective  July  6, 1989. 

Outright  approval  was  granted  for 
nineteen  of  the  twenty-three  speciBc 
program  measures.  Four  measures  were 
withdrawn  by  the  authority  (see  May  9, 
1989  letter).  Three  of  the  twenty-three 
measures  submitted  were  "Noise 
Abatement  Measures".  These  included 
formalizing  existing  civilian  and  military 
noise  abatement  procedures,  and 
instituting  new  department  procedures 
for  specific  runways.  The  next  sixteen  of 
the  twenty-three  measures  submitted 
were  "Land  Use  Management 
Measures",  of  which  four  measures 
(namely  3,  lib,  12b  and  13)  were 
withdrawn  by  the  Authority.  Land  Use 
Management  Measure  3  was  withdrawn 
because  it  didn't  have  any  direct  impact 
on  land  use  compatibility  for  noise. 
Land  Use  Management  Measures  lib, 
12b  and  13  were  withdrawn  until  further 
evaluation  can  be  undertaken.  The  rest 
of  the  Land  Use  Management  Measures 


included  planning,  zoning  and 
subdivision  recommendations/policies; 
acquiring  land,  easements  and 
development  rights;  and  soundproofing 
of  schools.  The  last  four  measures  of  the 
twenty-three  submitted,  identified  as 
"Other  Implementation  Measures", 
included  administrative-type  measures 
such  as  establishing  a  Noise  Abatement 
Committee,  responding  to  noise 
complaints,  monitoring  noise,  updating 
noise  contour  maps  and  conducting  an 
on-going  review  of  the  noise  program. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  July  6, 1989.  The  record  of 
Approval,  as  well  as  other  evaluation 
materials  and  documents  which 
comprised  the  submittal  to  FAA  are 
available  for  review  at  the  following 
locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue  SW..  Room  617, 

Washington,  DC  20591 
Federal  Aviation  Administration,  Great 

Lakes  Region,  2300  East  Devon 

Avenue,  Room  261,  Des  Plaines. 

Illinois  60018. 
Federal  Aviation  Administration, 

Detroit  Airports  District  Office,  East 

Willow  Run  Airport,  8820  Beck  Road, 

Belleville,  Nfichigan  48111. 
Rickenbacker  Port  Authority, 

Rickenbacker  Airport,  Building  109,  A 

Avenue,  Cohimbus,  Ohio  43217. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  mrther  information 

CONTACT. 

Issued  in  Des  Plaines.  Illinois.  )uly  18, 1989. 
Larry  H.  LadendDrf, 

Acting  Manager,  Airports  Division  Great 
Lakes  Region. 
[FR  Doc.  89-17867  Filed  7-31-89;  8:45anll 

WLUNQ  CODE  4919-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Applicable  Rate  of  Interest  on 
Nonqualified  Withdrawals  From  a 
Capital  Construction  Fund 

Under  the  authority  in  section 
607(h)(4)(B)  of  the  Merchant  Marine  Act, 
1936,  as  amended  (46  U.S.C. 
1177(h)(4)(B)).  we  hereby  determine  and 
announce  that  the  applicable  rate  of 
interest  on  the  amount  of  additional  tax 


attributable  to  any  nonqualified 
withdrawals  from  a  Capital 
Construction  Fund  established  under 
section  607  of  the  Act  shall  be  9.18 
percent,  with  respect  to  nonqualified 
withdrawals  made  in  the  taxable  year 
beginning  in  1989. 

The  determination  of  the  applicable 
rate  of  interest  with  respect  to 
nonqualified  withdrawals  was 
computed,  according  to  the  joint 
regulations  issued  under  the  Act  (46  CFR 
391.7(e)(2){ii),  by  multiplying  eight 
percent  by  the  ratio  which  (a)  the 
average  yield  on  5-year  Treasury 
securities  for  the  calendar  year 
immediately  preceding  the  beginning  of 
such  taxable  year  bears  to  (b)  the 
average  yield  on  5«year  Treasury 
securities  for  the  calendar  year  1970. 
The  applicable  rate  so  determined  was 
computed  to  the  nearest  one-hundredth 
of  one  percent. 
William  A.  Craelmaa, 
Maritime  Administrator. 
William  F.  Evans, 

Administrator,  National  Oceanic  and 
A  tmospberic  Administration. 

Kenneth  W.  Gideon, 

Assistant  Secretary  for  Tax  Policy. 

So  Ordered  by: 
Maritime  Administrator.  Maritime 
Administration. 

Administrator,  National  Oceanic  and 
Atmospheric  Administration. 
Assistant  Secretary  for  Tax  Policy, 
Department  of  the  Treasury. 
[FR  Doc.  89-17801  Filed  7-31-89;  8:45  am] 
BILUNG  CODE  4910-«t-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collection 
Requirements  Siiimltted  to  0MB  for 
Review 


Date:  July  26, 1989. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  P.L  96-511. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  O^icer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224. 
15th  and  Pennsylvania  Avenue  NW., 
Washington,  DC  20220. 

internal  Revenue  Service 

OA/fl  A^umter  1545-0045. 
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Form  Number:  IRS  Form  976. 
—  Type  of  Review:  Resubmission. 

Title:  Claim  for  Deficiency  Dividends 
Deductions  by  a  Personal  Holding 
Company,  Regulated  Investment 
Company,  or  Real  Estate  Investment 
Trust 

Description:  Form  976  is  used  by 
shareholders  of  certain  corporations  and 
trusts  to  claim  a  reduction  for  dividends 
paid  to  shareholds.  The  IRS  uses  the 
form  to  determine  if  the  shareholders 
have  actually  included  the  amount  of 
the  dividend  in  their  gross  income. 


Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Recordkeeping.  5  hours,  59  minutes. 
Learning  about  the  law  or  the  form,  47 

minutes. 
Preparing  the  Copying,  assembling,  and 

sending  the  form  to  IRS,  56  minutes. 

Frequency  of  Response:  On  occasion. 


Estimated  Total  Recordkeeping/ 
Reporting  Burden:  3,730  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  89-17906  Filed  7-31-89;  8:45  am| 
■tUJNG  CODE  aift-»-M 
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Sunshine  Act  Meetings 


Federal  Registet 

Vol.  54.  No.  146 
Tuesday,  August  1,  1969 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Acf'  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:33  p.m.  on  Wednesday,  July  26, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  the  application  of  The 
Co-operative  Bank  of  Concord,  Concord, 
Massachusetts,  an  insured  state  stock 
co-operative  bank,  for  the  Corporation's 
consent  to  purchase  certain  assets  of 
and  assume  the  liabihty  to  pay  deposits 
made  in  Randolph  Co-operative  Bank, 
Randolph,  Massachusetts,  an  insured 
state  mutual  co-operative  bank,  and  for 
consent  to  estabhsh  the  sole  office  of 
Randolph  Co-operative  Bank  as  a 
branch  of  The  Co-operative  Bank  of 
Concord. 

The  Board  also  considered:  (1] 
Matters  relating  to  the  possible  failure  of 
an  insured  bank;  (2)  matters  relating  to 
assistance  agreements  pursuant  to 
section  13(c)  of  the  Federal  Deposit 
Insurance  Act;  and  (3)  matters 
concerning  the  Corporation's  corporate 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  thcii  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (r)(8),  (c)(9(A)(ii),  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  luly  27, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[PR  Doc.  89-18037  Filed  7-28-69;  11:54  am) 

•lUMG  CODE  •714-41-M 


UNITED  STATES  INTERNATtO(«AL  TRADE 
COMMISSION 

[USITC  SB-aG-27] 

TIME  AND  DATE:  Tuesday,  August  8, 1989 

at  3:00  p.m. 

place:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  Complaints:  Certain  Self- 
Inflating  Mattresses  (Docket  No.  1514). 

5.  Inv.  No.  731-TA-238  (F)  (12-Volt 
Motorcycle  Batteries  from  Taiwan) — briefing 
and  vote. 

6.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 
Kenneth  R.  Mason, 

Secretary.     I 
July  27, 1989. 

(PR  Doc.  89-18039  Filed  7-28-89:  2:00  pm] 
MLUNQ  COOC  703(MI2-M 

NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  July  31,  August  7, 14, 
and  21, 1980. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  31 

Tuesday.  August  1 

10:00  a.m. 
Briefing  on  Status  of  EPRI  Design 
Requirements  Document  for  Advanced 
Light  Water  Reactors  (PuMic  Meeting) 

Wednesday,  August  2 

10:00  a.m. 
Briefing  on  Status  of  Nine  Mile  Poinf-l 
(Public  Meeting) 

Thursday.  August  3 

2:30  p.m. 
Briefing  on  NRC  Thermal-Hydraulic 

Research  Program  (Public  Meeting) 
4:00  p.m.  Affirmation/Discussion  and  Vote 

(Public  Meeting)  (if  needed) 

Week  of  August  7 — ^Tentative  -> 

Thursday.  August  10 
2:00  p.m. 


Periodic  Briefing  by  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  (Public 
Meeting) 
3:30  p.ni. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  aeeded) 

Friday,  August  11 

10:00  a.m. 
Discussion  of  Pull  Power  Operating  License 
for  Limerick<2  (Public  Meeting) 

Week  of  August  14 — ^Tentative 

Tuesday,  August  15 

10:00  a.m. 
Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

Wednesday,  August  16 

10:00  a.m. 
Briefing  on  Status  of  Calveri  Cliffs  (Public 
Meeting] 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  August  21 — ^Tentative 

There  are  no  meetings  scheuled  for  the 
Week  of  August  21. 

ADDITIONAL  INFORMATION:  By  a  vote  of 
4-0  on  July  26,  the  Commission 
determined  pursuant  to  5  U.S.C.  552b(e) 
and  §  9.107(a)  of  the  Commission's  rule 
that  Commission  business  required  that 
"Affirmation  of  Order  Requesing 
Information  from  the  Parties  for 
Immediate  Effectiveness  Review  of  Full 
Power  Authorization  for  Limerick  Unit 
2"  (Public  Meeting)  scheduled  for  July 
26,  be  held  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date.    - 

To  verify  the  status  of  meetings  call 
(Recording)— (301)  492-0292. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  William  Hill  (301)  492- 

1661. 

William  M.HUI,  Jr. 

Office  of  the  Secretary. 
July  27, 1989.      I 

[FR  Doc.  89-18062  Filed  7-28-89;  2:01  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  610  and  640 

(Docket  No.  88N-0433) 

Blood  and  Blood  Products:  Proposed 
Amendment  to  Allow  for  Altemative 
Procedures;  Removal  of  a  Labeling 
Requirement 

Correction 

In  proposed  rule  document  89-16755 
beginning  on  page  30093  in  the  issue  of 
Tuesday,  July  18, 1989,  make  the 
following  correction: 

On  page  30094,  in  the  first  column, 
under  FOR  FURTHER  INFORMATION 
CONTACT:,  in  the  last  line,  the  phone 
number  should  read  "301-295-8188". 

BILUNQ  CODE  1S0S-01-O 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1910 

[Docket  No*.  H-22S,  22SA,  225B.  22SC1 
BIN  1218-0145 

Occupational  Exposure  to 
Formaldeliyde 

Correction 

In  rule  document  89-16439  begirming 
on  page  29545  in  the  issue  of  Thursday, 
July  13, 1989,  make  the  following 
correction: 

On  page  29546,  in  Table  1,  in  the  first 
column,  in  the  heading,  in  the  second 
line,  "of  should  read  "or". 

BNXING  CODE  1SOS41-0 


Tuaaday 
August  1,  1989 


Part  II 


Department  of  the 
Interior 


Minerals  Management  Service 


30  CFR  Part  250 

Oil,  Gas,  and  Sulphur  Operations  in  the 

Outer  Continental  Shelf;  Well-Completion 

and  Workover  Operations;  Minimum 

Training  Requirements;  Proposed 

Rulemaking 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 

RIN  1010-AB21 

Oil,  Qaa,  and  Sulphur  Operations  In  the 
Outer  Continentai  Shelf:  Well- 
Completion  and  Workover  Operations; 
Minimum  Training  Requirements 

AaiNCY:  Minerals  Management  Service, 

Interior. 

ACnOfC  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  revises 
the  final  rule  which  was  published  on 
April  1, 1988.  That  rule  consolidated  into 
one  document  rules  governing  oil  and 
gas  and  sulphur  operations  in  the  Outer 
Continental  Shelf  (CX^S).  When  MMS 
developed  the  final  rule  published  on 
April  1, 1988,  the  training  requirements 
under  consideration  were  so  different 
from  the  requirements  which  had  been 
were  published  as  a  proposed 
rulemaking  on  March  18, 1986,  that  they 
could  not  be  published  as  a  final  rule. 
Accordingly,  MMS  published  the  April  1. 
1988  dociunent  without  substantially 
revising  requirements  governing  training 
of  personnel  engaged  in  oil  and  gas  and 
sulphur  operations  in  the  OCS.  It  is  now 
proposing  this  rule  which  would  revise 
the  minimum  training  requirements  for 
personnel  engaged  in  drilling  and 
production  operations  on  the  OCS  and 
establish  new  minimum  training 
requirements  for  personnel  engaged  in 
well-completion  and  workover 
operations  on  the  OCS. 
DATIS:  Comments  must  be  received  or 
postmarked  no  later  than  October  2, 
1989. 

ADORE8SC8:  Written  comments  must  be 
mailed  or  hand  delivered  to  the 
Department  of  the  Interior  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  846:  Hemdon,  Virginia  22070; 
Attention:  Gerald  D.  Rhodes. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  D.  Rhodes,  telephone  (703)  648- 
7816  or  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMATION:  On 
March  18. 1986,  Minerals  Management 
Service  (MMS)  published  a  proposed 
rule  in  the  Federal  Register  (51  FR  9316] 
to  consolidate  rules  governing  oil,  gas, 
and  sulphur  operations  in  the  OCS  into 
a  single  document.  The  preamble  to  that 
proposed  rule  included  a  series  of 
questions  concerning  training 
requirements  for  lessee  and  contractor 
personnel.  The  proposed  rule  included 
training  requirements  in  the  subparts 
that  dealt  specifically  with  drilling.  welU 
workover.  well-completion,  and 


production  operations.  The  comments 
received  in  response  to  the  proposed 
rule  included  responses  to  the  published 
questions  as  well  as  comments 
concerning  specific  training 
requirements.  On  April  1, 1988,  MMS 
published  a  final  rule  in  the  Federal 
Register  (53  FR  10596)  based  on  the 
March  18, 1986,  proposed  rule.  The  final 
rule  issued  on  April  1, 1988,  included  a 
Subpart  O;  it  addressed  training.  That 
Subpart  O.  which  is  now  in  effect, 
contained  many  of  the  provisions 
previously  in  e^ect  with  only  limited 
revisions.  More  extensive  changes  to  the 
training  requirements  were  under 
consideration;  however,  MMS  believes 
that  the  more  extensive  changes  should 
be  published  in  this  proposed  rule  for 
comment  prior  to  development  of  a  final 
rule.  Accordingly,  MMS  is  now  issuing 
this  notice  of  proposed  rulemaking 
which  addresses  the  comments  received 
in  response  to  the  questions  asked  in  the 
preamble  to  the  March  18, 1986,  notice 
of  proposed  rulemaking  and  proposes 
revised,  restructured,  and  updated 
training  requirements  which  are 
consolidated  into  a  proposed  new 
Subpart  O.  Training. 

The  following  discussions  pertain  to 
the  general  questions  on  training 
requirements  aad  programs. 

Question  1 — How  can  MMS  best 
assure  that  personnel  engaged  in  oil  and 
gas  operations  In  the  OCS  are 
adequately  trained? 

Comment — Several  commenters 
suggested  that  MMS  simply  require  that 
employers  furnish  personnel  to  work  in 
the  OCS  who  are  qualified  through 
training  and  experience  to  perform  their 
assigned  job.  Job  performance  would  be 
verified  through  performance  records 
such  as  safety,  testing,  drills,  training, 
and  accident  investigation.  Another 
commenter  urged  that  MMS  well-control 
training  requirements  be  modified  to 
reference  existing  industry 
recommended  practices  for  training. 

Response — The  suggestion  that  MMS 
verify  training  through  examination  of 
performance  records  such  as  safety  and 
accident  records  was  not  adopted  in  the 
proposed  rule.  The  discovery  of 
deficiencies  in  training  after  a  pollution 
incident  or  accident  that  injures  or  kills 
would  not  meet  the  objective  of  the  OCS 
Lands  Act.  The  MMS  training  program 
has  been  structured  to  assure  that 
personnel  working  in  the  OCS  receive 
the  minimum  level  of  training  necessary 
to  avoid  or  prevent,  to  the  degree 
practicable,  pollution  incidents  and 
accidents.  Appropriate  portions  of  the 
recommended  practices  that  have  been 
developed  by  Aie  offshore  oil  and  gas 
industry  have  been  incorporated  into  the 
proposed  regulations.  Experience  with 


offshore  operations  has  demonstrated 
that  well-control  training  can  be  most 
effectively  regulated  under  a  structured 
program  with  a  standardized  curriculum. 

Co/nmen^— Several  commenters 
agreed  that  the  present  training  system 
was  adequate,  although  improvements 
in  clarity  of  the  regulations,  as  well  as 
the  administration  of  the  well-control 
training  program,  would  be  welcomed. 
One  of  these  commenters  further  added 
that  MMS  should  avoid  any  movement 
toward  centralizing  the  administration 
of  testing  and  should  not  become 
involved  in  any  new  areas  of  training. 
One  commenter  urged  more  strict 
surveillance  of  blowout  preventer  (BOP) 
schools  and  textbooks  and  the 
utilization  of  undercover  Government 
inspectors  to  attend  certified  schools. 
Another  commenter  made  specific 
suggestions  including:  The  MMS  should 
make  sure  schools  last  long  enough  for 
students  to  get  past  the  confusion  stage 
and  into  the  learning  stage;  consider  the 
possibility  of  standardized  tests;  and 
ensure  that  instructors  are  qualified  and 
personnel  records  are  kept  current. 

Response — Changes  in  the  present 
regulations  are  beiog  proposed  to  clarify 
requirements  and  simplify 
administration  of  the  well-control 
training  program.  There  are  no  plans  at 
this  time  to  centralize  the  administration 
of  testing  or  to  develop  standardized 
tests.  Testing  procedures  and  sample 
questions  will  continue  to  be  considered 
during  the  review  of  a  school's  request 
for  certification.  Field  audits  of  schools 
provide  further  assurance  that  testing 
methods  are  implemented  in  accordance 
with  the  approved  plan.  Instructor 
qualifications  will  continue  to  be 
reviewed  during  the  school  certification 
process.  Changes  in  instructors  will 
continue  to  require  MMS  approval  of  the 
new  instructors'  qualifications. 
Oversight  of  testing  procedures  and 
competition  among  training 
organizations  provide  some  assurance 
that  the  required  material  is  properiy 
taught.  The  proposed  rule  would  expand 
current  training  requirements  to  include 
well-control  training  for  lessee/ 
contractor  personnel  working  on  well 
completions  and  workovers,  as  well  as 
those  personnel  who  work  with 
production  safety  systems. 

Question  2— To  what  extent,  if  any, 
should  the  training  be  provided  by  the 
Federal  Government.  OCS  lessees.  State 
educational  and  training  institutions,  or 
private  training  schools? 

Comment — Commenters  on  this 
question  agreed  that  the  Federal 
Government  should  not  play  a  major 
role  as  a  provider  of  training.  One 
commenter  did  suggest  that  the 


Government  play  a  small  part  in  training 
by  teaching  regulations  and  developing 
standardized  tests  for  training 
institutions  to  use.  Most  commenters  felt 
that  training  should  be  provided  by  OCS 
lessees  and  other  major  OCS  employers 
with  State  and  private  training 
institutions  being  utilized  as  necessary 
to  meet  the  needs  of  OCS  employees. 

Response — ^There  are  no  plans  for  the 
Federal  Government  to  become  a 
provider  of  well-control  training. 
Experience  in  this  area  indicates  that 
training  is  best  provided  by  OCS  lessees 
in  conjunction  with  State  and  private 
educational  and  training  institutions.  As 
previously  noted,  there  are  no  plans  to 
develop  standardized  tests  for  use  by 
training  institutions.  There  were  several 
reasons  why  MMS  did  not  adopt  the 
recommendations  that  the  Government 
develop  standardized  tests.  The  MMS 
does  not  believe  that  development  of 
testing  materials  and  procedures  would 
be  an  effective  alternative  to 
certification  of  schools.  There  are 
certain  areas  of  operations  for  which 
training  produces  results  which  are 
difficult  to  evaluate.  In  such  cases,  MMS 
must  rely  on  the  fact  that  if  the  trainee 
attends  a  course  that  properly  instructs 
the  trainee  in  those  areas,  then  the 
trainee  will  learn  from  the  training.  For 
this  reason,  MMS  has  chosen  to 
concentrate  on  regulating  the  quality  of 
the  training  and  regulating  but  not 
controlling  the  testing  of  the  trainee.  The 
majority  of  the  commenters  agreed  with 
this  approach.  In  addition,  the 
experience  to  date  with  MMSS-OCS-T 
1,  Training  and  Quahfications  of 
Personnel  in  Well-Control  Equipment 
and  Techniques  for  Drilling  on  Offshore 
Locations,  has  shown  ths  current 
program  to  be  effective  for  drilling  well- 
control  training.  For  these  reasons,  MMS 
is  proposing  rules  which  will  attempt  to 
streamline  and  improve  the  current 
process  rather  than  abandoning  a 
successful  program  in  favor  of  a 
completely  new  approach.  The  MMS 
believes  that  the  process  proposed  will 
be  sufficient  to  assure  the  quaHty  of 
training  for  OCS  personnel,  and  that 
additional  Government  involvement  in 
the  testing  of  trainees  is  unnecessary. 

Comment — A  conunenter  suggested 
that  MMS  personnel  who  are  involved 
in  the  evaluation  of  training  schools 
receive  specialized  training  to  assure 
that  they  have  the  quahfications  needed 
to  certify  the  training  schools.  This 
commenter  also  suggested  that  the 
number  of  school  inspections  be 
increased  and  that  State  universities  be 
utilized  to  certify,  train,  and  test 
instructors.  The  commenter  further 
stated  that  operators  should  be  required 


to  hold  meetings  to  help  rig  crews 
become  aware  of  any  problems  which 
might  be  encountered  while  working  on 
a  given  well. 

Response — The  comments  regarding 
the  training  and  qualifications  of  MMS 
personnel  are  well  taken;  however,  the 
scope  of  the  question  and  the  proposed 
rule  are  specifically  directed  to  the 
training  of  offshore  lessee  and 
contractor  personnel.  All  MMS 
personnel  who  evaluate  schools  for 
certification,  or  are  utilized  in  field 
audits,  are  thoroughly  familiar  with 
requirements  which  must  be  met.  As 
noted  in  the  response  to  Question  1,  the 
qualifications  of  a  school's  instructors 
are  reviewed  with  the  initial  submittal 
and  whenever  there  is  a  change  in 
instructors. 

Question  5— How  should  MMS  assure 
itself  that  the  training  provided  is 
adequate? 

Comment — Several  commenters 
advocated  changes  or  more  emphasis  on 
certain  aspects  of  the  present  system. 
These  included  suggestions  that  tests  be 
standardized,  that  MMS  train  its 
inspectors  and  then  more  fully 
investigate  schools,  and  periodic 
Government  testing  of  students. 

Response — As  noted  in  the  response 
to  Question  1,  there  are  no  plans  to 
produce  standardized  tests  or  for  the 
Federal  Government  to  test  trainees  at 
the  completion  of  each  course.  Testing 
procedures  and  sample  questions  are 
reviewed  during  the  evaluation  and 
approval  of  a  school's  well-control 
training  program.  The  MMS  personnel 
are  trained  in  both  well-control  and 
audit  procedures.  The  frequency  and 
thoroughness  of  MMS  field  audits  of 
training  activities  are  determined  by 
scheduling  available  MMS  resources  to 
achieve  the  best  means  of  assuring  the 
quality  of  the  training. 

Comment — Several  commenters  felt 
that  MMS  could  verify  training  by 
requiring  that  employers  furnish 
personnel  to  work  in  the  OCS  who  are 
qualified  to  perform  the  assigned  job. 
These  commenters  further  stated  that 
the  evaluation  of  the  adequacy  of 
training  could  best  be  accomplished  by 
a  review  and  evaluation  of  industry 
safety  statistics  and  on-the-job 
performance.  The  indicators  to  be 
evaluated  include  performance  records, 
testing  drills,  training,  and  accident 
investigations. 

Response — These  commenters  made  a 
similar  comment  with  respect  to 
Question  1.  There  are  insufficient 
statistical  indicators  available  to  permit 
implementation  of  this  suggestion. 
Safety  records  and  accident  reports 
provided  the  evidence  of  deficiencies  in 


training  which  resulted  in  the 
establishment  of  the  MMSS-OCS-T  1.  It 
is  expected  that  safety  records  and  the 
contents  of  accident  reports  will 
continue  to  be  considered  when  changes 
in  MMS's  established  training 
requirements  are  under  review. 

Question  4 — Should  performance 
standards  for  job  categories  be 
established  by  MMS,  industry,  or 
others? 

Comment — Several  commenters  felt 
that  the  development  of  performance 
standards  for  job  categories  should  be 
left  to  industry.  Many  of  these  same 
commenters  also  felt  that  performance 
standards  varied  so  much  from 
employee  to  employee  and  from 
company  to  company  that  they  could 
not  be  standardized  industrywide.  One 
commenter  felt  MMS  should  set 
performance  standards  to  ensure  thai 
everyone  followed  the  same  rules 
because  they  felt  that  industry  would  be 
unable  to  agree  on  uniform  guidelines. 
Another  commenter  felt  that  the  current 
requirement  of  testing  well-control 
students  to  different  levels  of  expertise 
amounted  to  performance  standards. 

Response — It  is  recognized  that  the 
manner  in  which  performance  standards 
and  job  classifications  are  established 
varies  widely  from  lessee  to  lessee. 
There  is  no  intent  to  alter  that  situation. 

However,  those  variations  do  not 
preclude  the  establishment  of  needed 
minimum-training  requirements, 
specified  by  broad  job  category,  as  has 
been  done  in  MMSS-OCS-T  1. 

Question  5— Should  MMS  prescribe 
training  criteria? 

Comment — Several  commenters 
thought  that  MMS  should  estabUsh 
training  criteria;  however,  a  larger 
number  of  commenters  were  opposed  to 
MMS  prescribing  criteria  for  training  of 
lessee/contractor  personnel.  Several  of 
those  who  opposed  MMS  prescribing 
training  criteria  felt  that  industry  should 
be  allowed  to  set  the  criteria  through 
guideline  standards  such  as  American 
Petroleum  Institute  (API)  Recommended 
Practice  (RP)  T-3,  Training  and 
Qualifications  of  Personnel  in  Well- 
Control  Equipment  and  Techniques  for 
Drilling  on  Offshore  Locations.  Another 
commenter  who  opposed  MMS 
prescribing  training  criteria  felt  that 
MMS  should  prescribe  results  for 
performance  of  trained  personnel. 

Response — The  importance  of 
industry  established  training  criteria 
such  as  those  found  in  API  RP  T-3  is 
readily  recognized.  In  its  efforts  to 
balance  the  use  of  industry  standards 
and  regulatory  requirements.  MMS  has 
utilized  industry  guidehne  standards, 
where  appropriate,  in  developing 
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regulatory  requirements  (i.e..  for  critical 
areas  such  as  drilling  well  control). 

Question  6— To  what  extent,  if  any. 
should  on-the-job  training  be  a  part  of 
MMS's  training  requirements? 

Comment — Most  commenters 
supported  the  concept  of  on-the-job 
training.  However,  many  of  those  same 
commenters  who  favored  on-the-job 
training  were  opposed  to  MMS 
establishing  the  training  requirements. 
They  felt  that  the  extent  of  training 
provided  should  be  left  to  the  operators. 
These  same  commenters  felt  that  the 
entire  mix  of  training  delivery  modes 
should  be  left  to  lessees  and  operators. 
One  commenter  felt  that  on-the-job 
training  should  comprise  about  80 
percent  of  the  training  program.  Another 
commenter  suggested  that  a 
performance-based  test  be  developed  to 
qualify  persons  who  are  excellent  Beld 
hands  but  are  poor  performers  on 
written  examinations. 

Response— U  is  recognized  that  on- 
the-job  training  is  an  important  method 
of  instruction  which  plays  a  large  part  in 
any  training,  especially  the  training  for 
many  of  the  jobs  offshore.  On-the-job 
training  in  the  form  of  hands-on  drills  is 
an  integral  part  of  the  training 
requirements  contained  in  governing 
regulations.  Specific  details  of 
requirements  for  the  training  of 
individual  employees  on  the  job  will 
continue  to  be  the  responsibility  of 
individual  employers.  Lessees  are 
required  to  utilize  personnel  who  are 
trained  and  competent,  and  an  operator- 
initiated  program  of  on-the-job  training 
can  be  a  major  part  of  the  program.  The 
commenter  who  suggested  a 
performance-based  test  for  those  who 
are  poor  performers  on  written 
examinations  should  note  that  the 
requirements  of  proposed  Subpart  O 
provide  for  schools  to  state  the  methods 
to  be  used  to  instruct  and  test 
individuals  who  are  believed  to  be 
qualified  but  nonresponsive  to 
conventional  education  and  testing 
techniques. 

Question  7— Should  MMS  training 
requirements  call  for  periodic  retraining 
or  refresher  training? 

Comment — ^The  general  consensus 
among  commenters  was  that  refresher 
training  was  good  Some  commenters 
qualified  their  support  with  the 
following  comments:  (1)  MMS  should 
require  refresher  training  for  persocmel 
who  do  a  task  periodically;  (2)  two 
refresher  courses  per  year  are  needed; 
one  is  not  adequate:  (3)  the  annual  well- 
control  refresher  course  would  be  more 
effective  if  given  every  2  years  with  a 
longer  minimum  class  time:  (4)  refresher 
courses  are  desirable  for  well-control 
training  but  not  safety-device  training; 


and  (5)  in  the  area  of  drilling  well 
control,  refresher  training  should  allow 
for  upgrading  of  an  employee's 
certification  level  in  lieu  of  employers 
being  required'to  attend  a  basic  course. 
No  comments  were  received  which 
opposed  the  concept  of  required 
periodic  refresher  training. 

Response — Refresher  training  is 
needed  and  should  be  required  for 
personnel  involved  in  drilling, 
completion,  worlcover,  and  production 
operations.  The  proposed  rule  would 
continue  the  current  requirement  for  a 
minimum  of  8  hours  of  refresher  training 
each  year  for  drilling  well-control 
courses.  A  minimum  of  8  hours  refresher 
training  is  the  timeframe  required  to 
permit  an  adequate  review  of  this  basic 
material  together  with  updates  on  new 
equipment  and  Government  regulations. 
A  minimum  of  8  hours  is  also 
established  for  well-completion  and 
workover.  well-servicing,  and 
production  refresher  courses.  In  the  case 
of  production  safety  systems,  the 
refresher  training  will  be  required  after  2 
years  rather  than  after  1  year.  This  is 
believed  to  be  appropriate  since  the 
activities  are  more  routine  than  well- 
control  activities.  Well-control  activities 
are  only  conducted  in  drills  or  when 
unexpected  circumstances  arise. 
Oi>eration.  maintenance,  and  repair  of 
production  safety  equipment  are  normal 
operations  which  a  worker  would 
perform  frequently  between  courses. 

Refresher  training,  as  envisioned  by 
the  current  and  proposed  rule,  is  not  the 
proper  vehicle  for  upgrading  an 
employee's  certification  level. 

Question  5— What  is  the  appropriate 
training  role  for  lessees,  for  oil  and  gas 
industry  trade  associations,  and  for 
others? 

Comme/if— This  question  generated 
numerous  resppnses:  a  few  were  in  the 
form  of  suggestions  regarding  existing 
regulatory  requirements.  Commenters 
pointed  out  that  lessees  are  responsible 
for  training  their  employees  through 
designing  and  conducting  training 
classes  to  meet  MMS  requirements  as 
well  as  hiring  contractors  w.iose 
employees  are  trained  and  qualified. 
The  commenters  recommended  that  the 
role  of  trade  associations  should  be  the 
writing  of  standards  for  an  acceptable 
minimum  level  of  training.  The  role  of  all 
others  was  depicted  as  providing 
training  support  in  response  to  a  free- 
market  system. 

Response— The  roles  played  by  both 
lessees  and  industry  trade  associations 
in  training  ofemployees  for  work  in  the 
OCS  are  basically  those  described 
above.  It  is  expected  that  lessees,  trade 
associations,  and  other  interested 
parties  will  Obntinue  to  have  important 


roles  and  responsibilities  for  improving 
the  training  level  of  offshore  employees 
and  reducing  accident  and  pollution 
rates  in  the  OCS. 

Question  9 — Have  the  current  MMS 
training  requirements  provided 
satisfactory  results? 

Co/nmenf— Responses  to  this  question 
were  generally  positive;  however, 
several  commenters  felt  that  the 
program  could  be  Improved.  One 
commenter  felt  that  the  current  program 
provides  minimum  satisfactory  results, 
and  any  relaxation  in  requirements 
would  be  detrimental.  Another  felt  that 
the  basic  requirements  were  adequate 
but  that  clariHcation  of  rules  and  better 
program  administration  would  lead  to 
improved  training.  Others  felt  that  the 
program  has  been  inefficient  in  the  area 
of  drilling  well  control  and  that  more 
flexibility  is  needed  in  "curriculum 
adaptability  to  individual  requirements" 
since  the  lessee  or  operator  "is  in  the 
best  position  to  determine  the  degree  of 
training  required." 

Response — ^Theee  comments  have 
been  considered  as  part  of  the 
evaluation  of  the  training  programs 
required  under  MMS  regulations  and  the 
continuing  effort  to  improve  those 
programs.  The  proposed  rule  suggests  a 
number  of  changes  in  current  training 
programs  in  an  effort  to  improve  the 
effectiveness  and  flexibility  of  those 
programs.  An  objective  of  the  proposed 
rule  is  improved  efficiency  of  MMS 
training  programs  while  striving  to 
attain  the  overall  goal  of  properly 
trained  and  qualified  OCS  workers. 

Question  20— Should  MMS  adopt  a 
training  program  different  from  its 
current  program?  If  so.  what  should  it 
be.  how  would  it  be  an  improvement 
over  the  current  program,  and  what  are 
the  cost  implications  of  any 
recommended  changes? 

Comment— One  group  of  commenters 
suggested  substantial  modifications  to 
the  current  program.  These  changes 
included:  (1)  the  addition  of  hydrogen 
sulfide  (HsS)  and  workover  certification 
to  the  current  weil-control  curriculum. 
(2)  the  addition  df  antipollution  safety- 
device  training  at  certified  well-control 
schools.  (3)  change  the  required 
attendance  at  basic  BOP  school  to  every 
2  years  with  two  refreshers  in  the 
intervening  year,  and  (4)  develop  a 
training  and  certification  course  for 
instructors.  Other  commenters  either  felt 
that  the  status  qao  was  acceptable  or 
that  MMS's  well>control  training 
program  requirements  should  be 
reduced.  Specifically,  it  was  suggested 
that  MMS  model  its  well-control  training 
program  after  its  antipollution  safety- 
device  training  program,  it  was  further 
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suggested  that  senior  personnel  be 
exempted  from  attendance  at  the  basic 
course  if  they  satisfy  an  oral  or  written 
examination. 

Response— The  HjS  safety-training 
program  is  required  at  the  rig  site  when 
operations  are  conducted  in  areas  where 
there  are  zones  known  to  contain  HiS  or 
zones  where  its  presence  is  possible. 
Much  of  the  training  needed  to  respond 
to  a  release  of  I^S  is  site  specific.  Thus, 
it  is  better  handled  on  the  drilling  rig. 
There  are  no  plans  to  increase  the 
frequency  of  required,  successful 
completion  of  basic  well-control  training 
from  at  least  once  every  4  years  to  once 
every  2  years  or  to  develop  a  training 
course  for  instructors.  Instructor 
qualifications  are  reviewed  as  part  of 
the  review  of  a  school's  request  for 
certification.  The  proposed  rule  would 
expand  existing  training  requirements  to 
require  minimum  levels  of  training  in 
well  control  for  lessee  and  contract 
persoimel  whose  work  relate  to  well- 
completion  and  workover  operations. 
Additional  oversight  of  safety-device 
training  programs  would  also  be 
initiated  with  this  rulemaking.  While 
currently  certified  well-control  schools 
may  offer  any  of  the  aforementioned 
types  of  training,  they  must  obtain 
separate  certification  for  each  program. 
Compliance  with  the  well-control 
training  requirements  developed  in 
MMSS-OCS-T 1  is  important  to  the 
continued  safety  of  operations  in  the 
OCS.  The  proposed  rule  would  require 
similar  training  for  lessee  and  contractor 
employees  working  in  well-completion, 
well-workover,  and  production 
operations. 

Question  11 — What  are  practical 
alternatives  to  the  present  MMS. 
program  for  school  certification,  periodic 
recertification,  and  onsite  evaluaticHis 
that  would  maintain  the  standards  of 
training? 

Comment — Commenters  suggested 
several  alternatives.  One  suggested  that 
MMS  conduct  both  simulator  and 
written  testing.  Anotfier  felt  that  MMS 
evaluators  stress  the  results  of  a 
school's  instructional  program  rather 
than  precise  details  and  paperwork. 
Another  commenter  requested  that 
schools  not  be  required  to  resubmit 
evidence  of  their  entire  program  when 
applying  for  recertification  but  only  be  ' 
required  to  submit  any  changes  in  the 
program.  A  group  of  commenters  felt 
that  employers  should  be  responsible  for 
furnishing  trained  and  qualified 
personnel,  and  MMS  should  gauge  their 
performance  against  an  industry 
standard  by  auditing  documentation  of 
training  and  observing  field 


demonstrations  of  proficiency  (such  as 
emergency  drills]. 

Response— Then  are  no  plans  for 
MMS  to  initiate  either  simulator  or 
written  tests.  The  present  program  of 
school  certification  and  audits  to 
determine  compliance  %vith  the 
approved  plan  will  be  continued.  The 
proposed  rule  continues  to  require 
schools  applying  for  recertification  to 
submit  only  proposed  changes  bom  the 
currently  approved  program.  There  are 
no  plans  to  adopt  the  suggestion  that 
MMS  gauge  employee  performance 
against  an  industry  standard  by  auditing 
documentation  of  training  and  observing 
field  demonstrations  of  proficiency. 

Question  i2— Might  such  alternatives 
include  an  approach  in  which  MMS 
would  require  access  to  appropriate 
records  at  the  field  site,  make  periodic 
onsite  evaluations  of.training  facilitiea 
to  determine  compliance,  and  take  such 
corrective  actions  as  warranted? 

Co;n;ne/i/— Most  respondoits  felt  that 
periodic  onsite  evaluations  and  record 
checks  were  already  being  done  and 
that  such  audits  were  an  excellent 
means  of  ensuring  the  quality  of 
training.  Severtd  commentere  felt  that 
MMS's  primary  evaluation  of  training 
quality  should  be  based  upon  individual 
company  statistics  regarding  accidents, 
spills,  blowouts,  etc.  Another 
conunenter  felt  that  schools  should  be 
monetarily  penalized  for  not  adhering  to 
the  regulations,  and  the  penalties  should 
be  listed  in  advance. 

Response— There  are  no  plans  to 
verify  training  quality  on  a  company-by- 
company  basis.  The  examination  of 
accident  and  other  statistics  relating  to 
that  company's  operations  in  training 
would  only  become  apparent  as  a  result 
of  a  pollution  incident  or  an  accident. 
(See  response  to  Question  1.)  The  MMS 
has  found  it  to  be  more  effective  to  work 
with  the  certified  braining  facilities  to 
correct  areas  of  noncompliance,  while 
striving  to  achieve  the  overall  objective 
of  highly-trained  personnel  working  in 
the  OCS. 

The  following  discussions  pertain  to 
the  questions  on  the  current  MMSS- 
OCS-T  1. 

Question  J— How  can  the  present 
program  be  improved,  administrative 
procedures  simplified,  and  costs 
reduced? 

Comment — Three  commenters  felt 
that  the  well-control  training  program 
should  be  converted  to  the  same  type  of 
program  established  for  safety  devices 
in  OCS  Order  No.  5.  They  felt  that  this 
change  would  significandy  reduce  costs 
for  both  Government  and  industry. 
Other  commenters  provided  detailed 
suggestions  for  reducing  paperwork. 


Among  these  were  suggestiont  to~ 
eliminate  preenroUment  forms  which  are 
never  seen  by  MMS  except  during 
audits;  to  allow  schools  to  change  Ibnns 
without  MMS  approval;  to  deariy  define 
the  acceptable  minimiim  lengdu  of 
courses;  to  have  onfy  three 
classifications  (Rotary  Helper/ 
Derrickman,  DriUer,  and  Drilling 
Supervisor);  to  devise  a  standard  wallet 
card  that  would  be  considered  adequate 
documentation  in  lieu  of  photocopies  of 
certificates;  and  to  allow  a  roster  of 
crew  training  to  suffice  as  rig-site 
documentation  of  training  rather  than 
have  the  contractor  maintain  a  file 
drawer  pf  certificate  copies.  Other 
commenters  offered  suggestions  such  as 
placing  a  limit  on  the  number  of  schools 
per  State  (to  reduce  paperwork)  and 
having  MMS  conduct  a  statistical 
review  of  the  program  to  define  problem 
areas. 

Response— The  many  helpful 
comments  received  on  this  question  are 
appreciated.  As  was  discussed  under 
Question  1  of  the  general  questions  on 
training,  the  importance  of  well-control 
training  as  well  as  the  infrequent 
application  of  many  well-control  actions 
justify  a  structured  program  for  well 
control.  The  present  program  is 
structured  so  that  the  pubUc  is  assured 
that  critical  personnel  in  the  OCS  have 
received  a  minimum  level  of  training 
that  will  aid  in  avoiding  the  loss  of  well 
control.  Under  this  proposed  rule,  the 
number  of  job  classifications  for  training 
purposes  is  reduced  from  five  to  two 
(floorhand  and  drilling  supervisor).  This 
reduction  in  job  classifications  for 
certification  purposes  should 
significantly  reduce  time  and  paperwork 
as  well  as  making  preenroUment 
documentation  less  burdensome.  Under 
this  rule,  appropriate  documentation 
would  be  furnished  to  the  trainee  upon 
successful  completion  of  a  course.  Only 
six  items  of  information  are  required  on 
the  certificate  (trainee's  name,  trainee's 
social  security  number  or  identification 
number  issued  by  MMS,  name  of 
training  organization,  couree  name  and 
location,  date  of  successful  completion, 
and  trainee's  job  classification).  This 
record  is  then  required  to  be  maintained 
at  the  site  of  employment.  Schools  will 
continue  to  be  evaluated  on  an 
individual  basis  during  the  certification 
process.  Minimum  acceptable  lengths  of 
time  for  courses  have  been  identified. 
The  suggestion  to  limit  the  number  of 
schools  per  State  was  not  adopted. 
Training  programs  will  continue  to  be 
approved  if  they  meet  the  prescribed 
qualification  standards.  The  number  of 
approved  training  courses  wiU  be 
deterinined  by  the  number  of  training 
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oi:ganizations  that  obtain  certification  of 
qualifled  training  programs. 

Question  ^— b  the  cturicuium  too 
broad  or  too  detailed? 

Coinineiit— Three  commenters  simply 
replied  "too  detailed,"  with  one  noting 
that  broader  classifications  would  be 
effective  and  permit  site-specific  details. 
Several  respondents  stated  that  the 
curriculum  was  not  flexible  enou^. 
More  flexibility  would  allow  instructors 
greater  freedom  to  cover  specific  facets 
of  well  control  with  differing  emphasis 
based  on  the  candidates  present 
classification,  experience  level,  and 
work  situation.  Another  commented  that 
the  curriculum  should  be  expanded  to 
include  instructor — level  certification.  A 
final  commenter  suggested  specifically 
excluding  service  company 
representatives  from  the  training 
requirements  of  T 1.  The  commenter 
maintained  that  both  MMS  inspectors 
and  lessees  occasionally  interpret  the 
regulations  to  require  T 1  training  of 
service  company  employees. 

Response— Tne  proposed  rule 
considers  broader  {ob  classifications 
and  thus  limits  the  number  of  training 
courses  to  be  certified.  Nothing  in  the 
current  or  proposed  rule  reduces  the 
flexibility  available  to  instructors  so 
long  as  the  core  curriculum  for  well 
control  is  properly  covered.  Training 
organizations  are  five  to  use  their 
preferred  teaching  methods  and  add  to 
the  core  curriculum.  The  credentials  of 
instructors  are  reviewed  during  the 
review  for  certification  of  a  training 
program  and  when  a  change  of 
instructors  is  proposed.  The  proposed 
regulations  are  specific  in  naming  those 
job  classifications  that  require 
employees  who  have  well-control 
training.  Lessees  are  free  to  establish 
additional  requirements  for  the  schools 
that  train  their  employees. 

Question  3— Are  there  too  many  or 
too  few  job  classifications? 

Caounent— Several  commenters  felt 
that  tiiere  were  too  few  job 
classifications.  One  of  these  felt  that 
additional  job  classifications  should  be 
added  for  such  disciplines  as  Mud 
Engineer,  Subsea  Engineer,  Directional 
Engineer,  and  Service  Company 
Employees.  Another  commenter  felt  that 
Operator's  Representative  should  be 
further  subdivided  to  include  separate 
designations  for  those  with  no  prior  field 
experience,  limited  field  experience,  and 
engineering  experience  only.  Another 
felt  that  service  company  personnel 
should  be  a  separatQ  category.  Two 
commenters  felt  that  there  were  too 
many  job  classifications  and  felt  that 
only  two  levels  were  needed:  (1)  Drilling 
Technician  (Rotary  Helper/Derrickman), 
and  (2)  Drilling  Supervisor  (Driller, 


Toolpusher,  O^terator's  Representative). 
Two  commenters  felt  that  only  three 
levels  were  needed:  (1)  Rotary  Helper/ 
Derrickman,  [t]  Driller,  and  (3)  Drilling 
Supervisor. 

Other  commenters  stated  that  there 
should  be  no  additional  classifications 
and  offered  no  elaboration. 

Response— n!ite  experience  gained  in 
certifying  and  monitoring  training 
programs  suggests  that  fewer  job 
classifications  could  assure  properly 
trained  persoanel  in  a  more  efficient 
manner.  By  combining  job 
classifications,  paperwork  could  be 
reduced  for  both  training  institutions 
and  MMS  without  a  reduction  in  the 
quality  of  training.  The  proposed  rule 
has  been  modified  to  reflect  this 
thinking.  Two  job  classifications  are 
identified  in  die  proposed  requirements, 
Floorhand  and  cfrilling  Supervisor. 
Training  requirements  for  service 
company  personnel  will  be  based  on  the 
duties  performed  during  drilling 
operations. 

Question  4— Are  there  sufficient 
distinctions  ae  to  training  requirements 
for  each  classification?  What  should  the 
classifications  be,  and  how  should  the 
training  requkements  differ  for  each 
classificatioitf 

Comjnen^->Several  commenters  felt 
that  there  was  both  sufficient  distinction 
between  classifications  and  an 
appropriate  munber  of  classifications. 
Tliey  also  felt  there  was  no  need  to 
change  the  dtfferent  training 
requirements.  One  commenter  felt  that 
the  distinctions  between  Operator's 
Representative  and  Toolpusher  should 
be  combined  into  the  category  of 
Drilling  Supervisor.  Three  job 
classifications  would  then  be  identified 
as  Rotary  Helper/Derrickman.  Driller, 
and  Drilling  Supervisor.  Another  felt 
there  should  be  only  two  training 
classifications,  Derrickman  and 
Operator's  Representative.  One 
commenter  suggested  that  MMS  stress 
the  team  ap{Bt}ach  in  training 
requirements  and  not  rigidly  segment 
items  that  are  taught  to  people  who 
work  side  by  side. 

Response— Aa  noted  in  the  response 
to  the  previous  question,  modifications 
are  being  proposed  in  the  present 
classification  system  with  a  view  to 
decrease  administrative  burdens 
without  a  reduction  in  the  quality  of 
training.  Ths  proposed  training 
requirements  do  not  rigidly  segment 
items  that  ate  taught  to  people  who 
work  side  by  side:  rather,  the 
requirements  add  important  subjects  to 
be  covered  in  the  training  programs  for 
workers  with  more  authority  and 
responsibility.  Hands-on  (simulator) 


training  is  normally  taught  as  a  team 
effort. 

Question  5— Would  refiesher-course 
training  less  often  than  once  a  year 
suffice?  Should  refresher-course  training 
be  required  more  frequentiy  than  once  a 
year  for  certain  activities?  Should 
refresher-course  training  be  placed  on  a 
graduated  scale  so  that  the  longer  a 
person  is  active  on  the  job,  the  farther 
apart  the  required  training? 

Comment— fioAe  of  the  respondents 
favored  placing  the  requirements  for 
refresher-course  training  on  a  graduated 
scale.  Several  commenters  felt  that  a 
graduated  scale  would  create  an 
unnecessary  burden  in  the 
administration  of  the  program.  On  the 
question  of  frequency  of  refresher- 
course  training,  the  following  comments 
were  received: 

(1)  Several  commenters  suggested 
retaining  annual  refresher  courses. 

(2)  One  felt  that  the  frequency  should 
be  increased  sinoe  it  was  rare  to  find  a 
student  who  retained  die  ability  to  fill 
out  a  kill  sheet  from  year  to  year. 

(3)  Three  commenters  felt  that  every  2 
years  was  the  appropriate  interval  for 
requiring  completion  of  a  refresher 
course. 

(4)  One  commanter  felt  that  persons 
who  performed  the  tasks  of  their 
designated  job  classifications  should 
attend  refreshers  every  3  years. 

(5)  One  commtnter  felt  Uiat  the 
refresher  test  should  be  administered 
without  training  to  those  who  felt  they 
could  pass. 

Response— Vk  proposed  rule 
continues  the  requirement  of  an  annual 
refresher  course.  This  requirement  has 
worked  well  and  has  not  proved  unduly 
burdensome.  Refresher  training  serves 
to  maintain  technical  competence  in 
well-control  procedures  and  to 
demonstrate  the  importance  of  well 
control.  The  recommendation  that 
workers  who  pass  a  test  should  be 
exempt  from  refresher  training  was  not 
adopted. 

Question  ^Should  "hands-on" 
training  be  expanded? 

Com/ne/?/— iSaveral  respondents 
stated  that  the  degree  of  "hands-on" 
training  should  be  left  to  the  discretion 
of  the  employer.  Another  stated  that  the 
regulations  should  be  flexible  enough  to 
allow  expansion  without  mandating  it. 
(These  commenters  evidently  thought 
the  question  referred  to  "on-the-job" 
training  rather  than  the  "hands-on" 
training  on  a  simulator  required  by 
MMSS-OCS-T  t.)  One  commenter 
suggested  that  a  minimum  of  eight 
simulator  sessions  be  required  during 
the  basic  course.  This  would  include  six 
gas  kicks,  one  salt  water  kick,  and  one 
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gas  kick  in  oil  base  mud.  Another 
commenter  felt  tiiat  five  simulator 
problems  would  be  enou^. 

/Response— The  proposed  rule  calls  for 
a  minimum  of  two  practice  problems 
and  one  official  test  problem  using 
"hands-on"  well-simulation  equipment 
Schools  may  exceed  this  requirement.  In 
order  to  increase  the  involvement  of 
individual  students  in  "hands-on" 
training,  the  maximum  number  of 
students  working  with  a  simulator  at 
one  time  has  been  reduced  fiom  four  to 
three. 

Question  7— Should  MMS  oversight  of 
certified  training  institutions  be 
expanded  or  reduced? 

Comment—Several  commenters  felt 
that  MMS  oversight  should  be  reduced 
and  that  MMS  should  observe  items 
such  as  drills,  performance  data,  and 
incidents  to  determine  if  a  lessee's 
training  is  adequate.  Another 
respondent  stated  that  certification  of 
training  institutions  should  be  the 
responsibility  of  lessees.  Two 
commenters  felt  that  die  level  of 
oversight  should  remain  the  same,  but 
that  improvements  should  be  made  in 
the  administration  of  the  program. 
Another  felt  that  the  focus  should  move 
away  from  the  administration  and 
toward  the  practical  aspects  of  training. 
One  commenter  felt  that  oversight  of 
training  institutions  should  be  greaUy 
expanded. 

/tespo/Jse— Audits  conducted  by  MMS 
have  discovered  inadequacies  in  the 
training  given  at  a  number  of  certified 
institutions.  These  shortcomings  were 
corrected  soon  after  their  discovery.  The 
present  scheduling  of  MMS-conducted 
audits  is  determined  by  the  available 
resources  as  well  as  the  results  of  past 
audits.  Experience  suggests  a  simple 
records  check  is  sufficient  to  assure 
compliance  of  some  training 
organizations  while  a  few  institutions 
must  undergo  a  total  evaluation  of  tiieir 
course  material  and  its  presentation. 

The  following  discussion  pertains  to 
questions  on  the  development  of  training 
programs  for  lessee  and  contractor 
personnel  whose  work  involves  well- 
completion  and  workover  operations. 

Question  J— How  should  MMS 
establish  training  standards  for  well- 
completion  and  well-workover 
operations,  and  what  should  these 
standards  include? 

Comment — ^Four  commenters 
suggested  tiiat  MMS  adopt  the 
recommended  practice  dociunent 
developed  by  API  for  Well-Control 
Training  for  Well-Completion  and  Well- 
Workover  Operations,  while  another 
suggested  MMS  use  trade  association 
materials.  One  commenter  suggested 
that  MMS  hire  professional  training 


consultants  to  review  present  trainhig 
programs  and  establish  guidelines  on 
the  basis  of  that  review.  One  commenter 
suggested  that  additional  curriculum  on 
well-completion  and  well-woikover 
operations  be  added  to  the  drilling 
schools.  They  stated  that  the  training  is 
similar  enough  that  extending  the 
drilling  school  to  cover  the  additional 
curriculum  would  be  enough  to  certify 
personnel  in  well-completion  and  well- 
workover  training.  One  commenter 
recommended  that  MMS  solicit 
standards  and  comments  from  industry 
groups  and  individual  operators. 

Response— The  proposed  rule 
includes  training  requirements  for  lessee 
and  contractor  personnel  who  work  in 
well-completion  and  well-workover 
operations.  The  API  RP  for  well-contiol 
training  was  reviewed,  and  certain 
elements  of  the  RP  have  been  included 
in  these  proposed  training  requirements. 
Under  the  proposed  rule,  different 
criteria  are  applied  to  training  for 
personnel  who  work  in  weU-completion 
and  well-workover  operations  than  the 
criteria  applied  to  training  for  personnel 
who  woric  in  drilling  operations.  The 
required  training  proposed  for  personnel 
who  work  in  well-completion  and  well- 
workover  operations  would  be 
applicable  to  fioorhands,  well- 
completion  and  workover  supervisors, 
and  some  well-servicing  workers 
(including,  as  appropriate,  contractor 
employees). 

Question  2— What  are  appropriate  job 
classifications  for  such  standanis? 

Comment — ^Two  commenters 
suggested  that  the  job  classifications 
should  be  identical  to  the  training 
standards  established  for  employees 
working  in  drilling  operations.  One 
commenter  suggested  additional 
classifications  such  as  mud  engineers, 
directional  drilling  engineers,  workover 
or  completion  service  hands,  and 
production  personnel  involved  in  well- 
workover  or  completion  operations. 
Four  commenters  suggested  MMS  use 
the  job  classifications  identified  in  the 
API  recommended  practice  document  on 
Well-Control  Training  for  Well- 
Completion  and  Well-Workover 
Operations.  One  commenter  said  that 
job  classifications  should  depend  upon 
the  operation  being  conducted.  Another 
commenter  suggested  two  job 
classifications,  tehnician  and  supervisor. 

Response — ^Under  the  proposed  rule, 
lessee  and  contractor  employees 
conducting  well-completion  or  well- 
workover  operations  after  the  time  the 
production  casing  is  set,  cemented,  and 
pressure  tested  must  have  had  training 
specific  to  the  operations  to  be 
conducted  and  the  equipment  to  be 
used.  The  job  classifications  contained 


in  die  proposed  rule  include  fioorhands, 
weU-completion  and  workover 
supervisors,  and  well-servidng  woriiers. 
TMs  approach  is  expected  to  assure  fliat 
all  persoimel  involved  in  well- 
completion  and  well-woikover 
operations  receive  bvining  appropriate 
to  die  work  they  perform. 

Question  J— What  should  be  the 
relationship  between  drilling,  well- 
completion  and  well-workover 
standards,  and  training? 

Comment — ^Twro  commenters 
recommended  that  the  two  standards  be 
combined  into  one  extended  training 
program  since  they  are  so  similar.  Four 
commenters  suggested  that  the 
completion  of  either  a  drilling  or  a  well- 
completion  and  well-workover  course 
should  qualify  personnel  to  work  in  all 
of  these  operations.  One  commenter 
stated  that  it  would  depend  upon 
whether  the  same  rig/crew  is  used  for 
both  operations.  One  commenter 
suggested  that  the  training  must  be 
different  because  there  are  fundamental 
differences  in  common  wellbore 
conditions. 

Response — ^The  proposed  rule 
provides  that  personnel  conducting  well- 
completion  and  well-workover 
operations  are  to  be  trained  under  a 
training  program  that  is  separate  frtim 
the  training  programs  developed  for 
offshore  personnel  who  wori(  in  drilling 
operations.  It  is  recognized  that  some 
drilling  crews  also  perform  well- 
completion  operations.  To  avoid  placing 
unnecessary  training  requirements  on 
these  personnel,  weU-completion  topics 
have  been  added  to  the  curriculum 
required  for  well-control  training 
programs  for  personnel  employed  in 
drilling  operations.  These  personnel 
would  then  be  exempted  from  taking  a 
separate  well-control  training  course  for 
well-completion  operations. 

Under  the  proposed  rule,  the  well- 
completion  and  workover  well-control 
training  programs  are  to  be  established 
for  fioorhands,  well-completion  and 
woikover  supervisors,  and  supervisors 
of  snubbing,  coil-tubing,  and  small- 
tubing  operations.  Lessee  and  contractor 
personnel  who  perform  both  drilling  and 
well-workover  operations  are  to  receive 
well-control  training  for  drilling  and  for 
well-completion  and  workover 
operations.  To  minimize  the  munber  of 
courses  which  will  be  required  for  these 
workers,  schools  will  be  able  to  combine 
the  courses  for  drilling  operations  and 
for  well-completion  and  workover 
operations  into  a  single  course. 

Question  4 — Should  refresher  courses 
be  required  and,  if  so,  how  often? 

Comment— ¥o\a  commenters 
recommended  that  refresher  course 
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requirements  follow  the 
recommendations  found  in  the  API 
recommended  practice  document  on 
Well-Control  Training  for  Well- 
Completion  and  Well-Workover 
Operations.  One  commenter  suggested 
that  statistics  be  gathered  and  used  to 
determine  the  appropriate  frequency  for 
refresher  courses.  Another  suggested 
that  the  frequency  of  refresher  training 
be  based  upon  tests  administered  by 
MMS  or  a  certified  school.  One 
commenter  suggested  that  the  basic 
course  be  taken  every  other  year,  with 
two  refresher  courses  to  be  taken  during 
the  intervening  year.  One  commenter 
suggested  diat  a  basic  course  be 
required  every  4  years,  tvith  a  refresher 
course  every  other  year. 

Response— Tbe  proposed  rule 
requires  that  basic  training  courses  be 
successfully  completed  every  4  years 
and  that  refresher  courses  be 
successfully  completed  annually  for 
well-completion  and  workover  training. 
The  frequency  of  training  prescribed  in 
the  API  recommended  practice 
document  is  considered  inadequate, 
while  the  suggestion  that  a  basic  course 
should  be  passed  every  other  year  with 
two  refresher  courses  to  be  taken  in  the 
intervening  jrear  is  considered 
unnecessarily  burdensome.  The  idea  of 
basing  the  frequency  of  course 
attendance  upon  test  results  was  viewed 
unduly  burdensome  to  administer  and 
monitor. 

Question  5— What  should  be  the 
implementation  schedule  for  such  a 
training  requirement? 

Comment — One  commenter  suggested 
that  6  months  would  be  appropriate  if  it 
is  done  as  an  extension  of  the  drilling 
training  standards.  Another  commenter 
recommended  1  year  from  approval  of 
the  requirements;  five  commenters 
thought  that  2  years  were  more 
appropriate.  One  commenter  suggested 
that  statistics  be  compiled  to  determine 
an  implementation  date. 

Response — ^The  proposed  rule 
includes  a  24-month  implementation 
period  (i.e.,  within  24  months  after  the 
effective  date  of  a  final  rule,  lessee  and 
contractor  personnel  whose  work 
involves  well-completion  and  well- 
workover  operations  must  successfully 
complete  a  basic  course).  Two  years 
should  be  sufficient  time  for  training 
schools  to  be  certified  and  for  lessees  to 
provide  their  employees  with  the 
opportunity  to  receive  the  required 
training. 

The  following  discussion  pertains  to 
the  questions  on  development  of  a 
training  program  forpersonnel  engaged 
in  production  operations. 


Question  1—To  strengthen  the 
standard,  shoiid  )ob  classifications  be 
added  and,  if  so,  which  ones? 

Co/nment— Three  commenters  stated 
that  a  strengthened  training  standard  for 
production  penonnel  is  not  necessary. 
In  addition,  they  stated  that  it  is  not 
possible  to  address  all  titles  used  by 
operators  for  their  production  operations 
and  maintenance  personnel. 
Furthermore,  they  stated  that  N^S 
should  pursue,  with  the  API,  any  needed 
clarification  of  skills  required  for  well- 
servicing  personnel  as  opposed  to 
lessee-operator  personnel.  One 
commenter  suggested  adding  the 
following  job  classifications:  Production 
design  engineer,  production  foreman, 
operator,  industrial  repair  specialist,  and 
production  electrician.  Another 
commenter  stated  that  the  existing 
provisions  in  OCS  Order  No.  5, 
paragraph  5.7,  are  very  good. 
Commenters  slated  that  they  do  not 
agree  that  uncertainty  and  inefficiencies 
exist  because  of  the  straightforward 
way  the  MMS  requirement  is  detailed. 
Response— Vnder  the  proposed  rule, 
lessee  and  contractor  personnel  who 
work  with  production  safety  systems 
and  who  must  receive  the  required 
training  include  the  person  on  the 
platform  with  overall  responsibility  for 
production  operations  and  personnel 
engaged  in  the  installation,  testing, 
maintenance,  repair,  or  operation  of 
surface  or  subsurface  safety  devices. 
The  training  standard  is  designed  to 
cover  one  broad  job  classification. 
Under  this  approach,  all  lessee  and 
contractor  personnel  who  work  with 
production  safety  systems  would  be 
required  to  successfully  complete  a 
minimum  training  program.  This  training 
program  is  separate  from  the  ones 
developed  for  lessee  and  contractor 
personnel  who  conduct  well-completion 
and  workover  operations,  including 
those  who  operate  wireline,  snubbing,  or 
coil-tubing  units. 

Question  2— What  training  should  be 
specified  for  each  job  classification? 
Com/nen/— Three  operators  stated 
that  a  strengthened  training  standard  for 
production  personnel  is  not  necessary. 
One  commenter  stated  that  general 
safety-device  training  should  suffice  for 
all  job  classiications.  Another 
commenter  suggested  that  production 
safety-device  training  should  be 
required  for  all  production  related  job 
classificafittis.  That  commenter  . 
suggested  having  an  additional 
requirement  for  the  hands-on 
verification  of  skill  of  personnel 
involved  in  safety  equipment 
maintenance  and  repair  operations  of 
lease-specific  equipment. 


Response— Under  the  proposed  rule, 
jobs  for  personnel  who  maintain  and 
repair  production  safety  equipment  are 
combined  under  one  classification.  The 
training  standard  established  for 
personnel  in  that  job  classification 
includes  certain  aspects  of  API  RP  T-2. 
Topics  that  production  safety  system 
personnel  should  be  famihar  with,  such 
as  wireline,  snubbing,  and  coil-tubing 
operations  and  their  relationship  to 
production  operations,  have  also  been 
included  in  the  required  subject  matter 
for  any  approved  training  program. 
Although  hands-on  verification  of  skill 
on  lease-specific  equipment  is 
recognized  as  being  beneficial,  it  has  not 
been  included  in  the  proposed  rule  as  a 
regulatory  requirement. 

Question  3-— Should  refresher  courses 
be  required,  and  if  so,  how  often  and 
what  should  be  their  content? 

Com/ne/7/— Three  commenters  stated 
that  the  standard  for  refresher  courses 
does  not  need  to  be  strengthened.  One 
commenter  stated  that  refresher  training 
provides  little  benefit  beyond  on-the-job 
training.  On  the  other  hand,  one 
commenter  suggested  that  a  refresher 
coiu^e  be  required  for  production 
foremen,  operatots,  instrumentation 
specialists,  and  production  electricians. 
That  commenter  stated  that  refresher 
training  should  include  changes  in  the 
orders  as  well  as  the  basic  provisions  of 
API  RP  T-2  and  should  be  required 
every  2  years. 

Response — Under  the  proposed  rule,  a 
refresher  course  requirement  has  been 
adopted  for  the  production  safety 
system  training  standard.  The  concept  of 
refresher  training  parallels  the 
requirements  currently  in  place  for 
drilling  well-control  training,  which  has 
been  a  successful  program,  although  the 
proposed  rule  would  require  refresher 
training  every  2  years  for  production 
persoimel  as  opposed  to  annually  for 
drilling  personnel  and  well-completion 
and  workover  personnel. 

Question  4— How  should  MMS 
properly  recognize  individuals  trained 
under  currently  approved  programs? 
Comment — One  commenter  stated 
that  it  is  not  necessary  for  MMS  to 
recognize  individual's  training.  Two 
commenters  suggested  that  MMS  should 
recognize  those  persons  having 
certificates  or  cards  from  accepted  or 
approved  API  RP  T-2  training  schools  as 
being  qualified  for  a  2-year  period  from 
the  date  of  their  certification. 

Response — Under  the  proposed  rule, 
successful  completion  of  basic  and 
refresher  training  courses  is  required  in 
order  for  trained  personnel  to  maintain 
their  qualifications  under  current 
operation  requirements.  The  basic 
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course  is  to  be  successfully  completed 
every  4  years,  while  a  refresher  course 
must  be  successfully  completed  each 
year.  Persons  who  have  certificates  or 
cards  showing  successful  completion  of 
accepted  API  RP  T-2  ta-aining  schools 
would  be  recognized  as  qualified 
pending  the  development  and 
certification  of  training  courses  under 
the  proposed  rule. 

Question  5— What  is  an  appropriate 
timetable  for  development  and 
implementation  of  such  a  training 
requirement? 

Comment — ^Three  commenters  stated 
that  the  current  requirements  are 
adequate.  One  commenter  suggested 
that  any  new  training  requirement 
should  be  given  a  1-year  implementation 
period  from  the  time  of  approval. 

Response — ^The  proposed  rule 
includes  a  24-mond)  implementation 
period.  Two  years  should  provide 
sufficient  time  for  training  courses  to  be 
developed  and  certified  and  for  the 
lessee  and  contractor  personnel  to 
successfully  complete  the  required 
training. 

The  following  comments  pertain  to  the 
provisions  of  f  250.68  of  the  proposed 
rule  published  March  18, 1986.  The 
provisions  contained  in  previously 
proposed  {  250.68  have  been  moved  to 
proposed  Subpart  O,  Training, 
§§  250.210  through  250.214. 

Where  a  specific  section  or  paragraph 
within  proposed  Subpart  O  is 
applicable,  the  section  or  paragraph  is 
cited  as  an  aid  to  the  reader. 

Comment— One  commenter  felt  that 
training  should  reflect  the  performance 
standard  approach  more  than  is  evident 
in  proposed  §  250.68.  That  commenter 
indicated  that  some  mandatory  training 
requirements,  including  frequencies  for 
refresher  traiiung,  should  be  kept  in 
effect. 

Response — ^The  proposed  rule  would 
provide  relatively  uniform  training 
requirements  for  lessee  and  contractor 
employees  who  carry  out  OCS  activities. 
Well  control  during  well-completion  and 
well-wori(over  operations  and 
production  safety  systems  are 
sufficiently  important  to  the 
maintenance  of  safety  operations  and 
protection  of  the  environment  in  the 
OCS  to  justify  the  estabUshment  of 
minimum-training  requirements. 

Comment— A.  commenter  felt  that  the 
training  requirements  of  the  present 
standard  (MMSS-OCS-T 1)  are  valuable 
and  thorough  and  that  few  changes  in 
the  training  standard  are  necessary. 

Response — Proposed  changes  to  the 
present  standard  are  aimed  at  reducing 
the  administrative  burden  while 
maintaining  the  high  quality  of  well- 
control  training.  Similar  standards  are 


being  proposed  for  well-completion, 
well-workover,  and  production 
operations. 

Comment— A  commenter  felt  thet 
MMS  regulations  should  define  who  on 
a  rig  is  in  charge  of  well-control 
procedures  in  order  to  avoid  questions 
of  responsilHlity  and  related  problems 
concerning  contracts,  Uabilities, 
responsibilities,  and  legalities. 

Response— The }enee  is  ultimately 
responsible  for  ensuring  compliance 
with  regulations,  and  that  the  proper 
steps  are  taken  to  ensure  the  protection 
of  life  and  resources  in  the  OCS.  The 
relationship  between  lessees  and  their 
contractors  is  best  left  to  the  respective 
companies  involved  while  recognizing 
that  contractors  act  as  agents  for 
lessees.  No  change  from  the  current 
regulations  is  proposed. 

Comment — A  commenter  suggested 
that  the  current  training  requirements 
are  adequate  for  the  vast  majority  of 
personnel  who  require  training,  but  that 
advanced  training  in  well  control  might 
be  appropriate  for  students  who  have 
successfully  completed  one  basic  and 
three  refresher  courses. 

Response— The  objective  of  the  MMS 
training  requirements  is  to  ensure  that 
Individuals  who  work  in  OCS  operations 
receive  well-control  training  appropriate 
to  their  responsibilities  and  duties. 
Trainmg  organizations  may  offer,  and 
personnel  who  work  in  the  OCS  may 
take,  advanced  training.  A  provision  to 
this  effect  has  been  included  in  the 
proposed  rule. 

Comment — Several  commenters 
suggested  that  MMS  delete  §  250.68, 
Training  in  well  control,  in  its  entirety 
and  replace  it  with  a  training  program 
based  on  API  RP  T-3.  The  commenters 
suggested  that  new  MMS  programs  be 
tailored  after  MMS's  safety  device 
program  of  proposed  i  250.125,  Safety 
device  training. 

Response — Avoidance  of  blowouts 
through  blowout  prevention  and  well 
control  is  one  of  die  primary  safety  and 
pollution  prevention  defenses  available 
to  prudent  operators  hi  the  OCS.  Current 
rules  reflect  the  minimum  needs  for 
training  in  blowout  prevention  and  well 
control  during  drilling  operations. 
Proposed  changes  are  intended  to 
extend  the  coverage  of  the  existing 
program  to  also  cover  well-completion 
and  well-workover  operations,  where  a 
major  portion  of  OCS  accidents  occur. 
To  this  end,  the  proposed  rule  includes 
ti-aining  requirements  for  lessee  and 
contractor  personnel  whose  work 
involves  well  completion,  well 
workover,  production  safety  systems, 
maintenance,  and  repair. 

Comment — ^A  commenter  suggested 
that  wording  changes  be  made  to 


paragraph  (a)  of  1 280.68,  Trataiing  fai 
well  control,  to  require  that  weD-coctrol 
training  for  well-comptetion  and  welW 
woricover  operations  be  provided  to 
lessee  end  contractor  personnel  through 
the  lessee's  (contractor's)  on-tbe-)ob 
training  program  or  a  certified  trainhig 
program  estabiisbed  by  a  trainfaig 
organization.  The  choice  of  tninfaig 
programs  would  rest  with  the  lessee  or 
contractor  who  pays  for  the  training. 

Response— Some  lessees  and 
contractors  have  developed  and 
mamtabied  certified  "in-house" 
programs  while  others  provide  employee 
training  throu^  public  or  private 
institutions  that  have  developed  and 
maintained  certified  training  programs. 
On-the-job  training  suggests  an 
unacceptable  approach  to  well-control 
training.  Some  formal  classroom  trainii^ 
in  well  control  is  required  to  assure  that 
offshore  employees  receive  a  minimum 
level  of  well-contiol  training.  (This 
training  requirement  is  addressed  at 
§  250.210(b),  Personnel  b-aining 
requirements.) 

Comment— One  commenter  felt  that 
the  job  and  position  classifications 
listed  in  S  250.66(b],  Personod 
classifications,  should  be  e)q>anded  to 
include  mud  engineer,  subsea  engineer. 
directional  engineer,  service  company 
personnel,  and  production  hands. 
Another  commenter  felt  that  the  five 
proposed  personnel  classifications 
should  be  combined  into  two 
classifications,  drilling  technicians  and 
drilling  supervisora. 

Response — Consolidation  of  the  five 
proposed  personnel  classifications 
under  two  classifications  as  is  now 
being  proposed  should  result  in  a 
reduced  amount  of  paperwork  without 
sacrificing  the  quahty  of  training  to  be 
provided  offshore  workers.  Fewer  job 
and  position  classifications  will  reduce 
the  distinctions  that  the  training  facility, 
the  lessee,  and  MMS  have  to  make  in 
the  records  maintained  on  trained 
employees.  The  proposed  rule 
(S  250.210(b)(1))  identifies  two  distinct 
job  classifications  for  well-control 
training  during  drilling  operations 
(floorhand  and  drilling  supervisor). 
(Personnel  classifications  for  the 
purpose  of  estabUshed  well-control 
training  courses  are  now  listed  at 
§  250.210(b).) 

Comment — One  comment  on 
proposed  §  250.68  (c)  and  (p),  suggested 
that  all  student  records  should  be 
maintained  by  the  employer  (lessee  or 
contractor)  (inferring  that  schools 
should  have  no  responsibility  for 
maintaining  student  records)  at  the  rig 
site,  office,  and  on  the  person  (wallet 
card)  of  the  employer.  A  conunenter  felt 
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that  lessees  should  only  be  required  to 
retain  records  relative  to  their  own 
employees,  and  contractor  employee 
records  should  be  maintained  by  the 
contractor.  Another  commenter  felt  that 
employee  records  should  be  kept  at  a 
central  office  to  reduce  paperwork 
rather  than  having  records  at  ttie 
lessee's  field  office  nearest  the  OCS 
facility. 

Response— Proposed  f  250.68  (c)  and 
(p)  have  been  merged  in  this  proposed 
nile  (S  250.210(c)].  The  proposed 
requirement  that  records  of  training  be 
kept  "at  lessee's  field  office  nearest  the 
OCS  facility  for  a  period  of  5  years"  has 
been  deleted  from  this  proposed  rule. 
The  proposed  rule  would  require  that 
proof  of  training,  such  as  a  certificate 
issued  by  the  organization  providing 
well-control  training,  be  maintained  at 
the  job  site.  Each  training  organization 
is  also  required  to  maintain  records  for 
each  of  the  students  who  enters  its 
training  program(s). 

Comment — One  commenter  felt  that 
proposed  S  250.68  (d)  and  (o]  are 
contradictory  or  that  paragraph  (d)  was 
misleading  by  making  it  look  as  if  rotary 
helpers  and  derrickmen  required  no 
classroom  training.  Another  respondent 
felt  that  wording  should  be  added  to 
paragraph  (d)  to  require  hands-on 
training  of  drillers,  toolpushers,  and 
operator's  representatives  to  be 
performed  at  their  job  sites  or  at  another 
site  at  the  discretion  of  the  lessee. 

Response — Under  the  proposed  rule, 
hands-on  training  requirements  for 
rotary  helpers  and  derrickmen 
previously  found  in  §  250.66(d)  have 
been  merged  into  the  general 
requirements  for  the  training  of 
floorhands  (§  250.210(b]). 

Well-control  courses  for  drilling 
supervisors  are  required  to  include 
"hands-on"  training  on  simulators  or  a 
training  well.  Use  of  a  simulator  or 
training  well  in  conjunction  with 
classroom  training  is  the  only  practical 
way  this  skill  can  be  developed. 

Comment — A  commenter  suggested 
that  i  250.68  (e)  and  (f)  require  that 
rotary  helpers  and  derrickmen  be 
required  to  receive  well-control  training 
on  an  annual  basis  and  that  training 
organizations  that  provide  well-control 
training  for  the  rotary  helper  and 
derrickman  job  classification  be 
evaluated  in  the  same  manner  as 
training  organizations  that  provide  well- 
control  training  for  employees  with  a 
higher  level  of  responsibility. 

/Response— There  is  a  great  difference 
between  the  duties  and  responsibilities 
of  a  rotary  helper  or  derrickman  and 
those  of  a  driller  or  toolpusher, 
especially  during  a  crisis  such  as 
blowout  or  pressure  control  situation. 


The  present  training  requirements  for 
rotary  helpers  and  derrickmen  provide  a 
fundamental  explanation  of  well  control 
and  are  designed  to  help  these  workers 
to  better  understand  their  role  in  the 
carrying  out  of  well-control  activities. 
The  skills  most  needed  by  these  workers 
in  an  emergency  are  practiced  during 
the  mandatory  weekly  blowout 
preventer  drills.  Thus,  more  formal 
training  on  an  annual  or  other  basis  is 
not  considered  necessary  to  assure  that 
floorhands  are  properly  trained.  (These 
requirements  are  now  addressed  in 
S  2S0.212(a).) 

Comment—iPtoposed  i  250.68  (e)(1), 
(f)(2).  (gK2).  (h)(2).  and  (i)(2)  require  that 
students  receive  general  instructions  on 
MMS  regulations  that  pertain  to  the 
work  in  regard  to  well-control 
activities.)  A  commenter  suggested  that 
MMS  highlight  the  appropriate  sections 
of  the  Orders  and  provide  them  to 
training  organizations  that  teach 
certified  well-control  programs  as  a 
guide  base  for  instruction. 

Response — The  suggestion  was  not 
adopted.  The  MMS  works  with  training 
organizations  to  assure  proper 
knowledge  and  understanding  of  its 
requirements.  Hie  procedures  MMS  uses 
in  this  regard  are  not  the  subject  of  the 
proposed  rule. 

Comment — A  commenter  suggested 
that  "equivalent  experience"  needs  to 
be  defined  with  a  set  of  guidelines. 
Under  proposed  §  250.68  (f)(1).  (g)(1). 
(h)(1).  (i)(l).  (i)(3).  (j)(4).  and  (j)(5).  a 
student  would  have  to  complete  training 
for  a  job  classification  at  a  lower  level 
or  possess  "equivalent  experience" 
before  being  admitted  to  a  training 
program. 

Response — ^Tlie  phrase  "equivalent 
experience"  and  references  to 
prerequisite  training  and  experience 
have  been  deleted  from  this  proposed 
rule. 

Comment — A  commenter  has 
proposed  that,  ts  a  minimum,  both  the 
Driller's  Method  and  the  Wait-and- 
Weight  Method  be  taught  and 
understood  during  a  basic  well-control 
course.  During  refresher  courses,  the 
commenter  feels  that  only  one  method 
should  be  taught  Proposed  S  250.68(g)(8) 
requires  that  students  receive 
instruction  on  one  of  the  constant 
bottomhole  pressure  methods  of  well 
control  such  as  the  Driller's  Method, 
Wait-and-Wei^t  Method.  Concurrent 
Method,  or  other  applicable  constant 
bottomhole  pressure  methods. 

Response — ^TTie  proposed  rule 
proposes  no  change  to  the  requirement. 
Satisfactory  results  have  been  realized 
by  teaching  a  minimum  of  one  constant 
bottomhole  pressure  method  of  well 


control.  (This  requirement  is  now 
addressed  in  §  250.212(c)(7).) 

Comment — A  commenter 
recommended  that  kill  team  members 
not  be  allowed  to  rotate  during  a 
simulator  session  bat  should  be  required 
to  rotate  positions  between  sessions. 
Under  proposed  $  250.68(n)(l)(xii),  a 
candidate  is  to  change  positions  as  part 
of  a  team  during  the  hands-on 
qualification  test  and  simulator  training. 
Response — ^Under  this  proposed  rule, 
at  least  two  practice  problems  and  one 
official  test  problem  must  be 
successfully  completed  as  part  of  the 
hands-on  training  activities.  Although 
the  proposed  rule  is  silent  on  the 
manning  of  positions  during  the  hands- 
on  test  problems,  sufficient 
familiarization  of  the  candidates  under 
instruction  must  be  accomplished  to 
insure  that  all  candidates  fully 
understand  the  duties  and 
responsibilities  of  the  team  members  at 
the  various  positions.  To  more  properly 
assure  in-depth  student  exposure  to  the 
"hands-on"  experience,  the  maximum 
number  of  students  per  simulator 
exercise  has  been  reduced  from  four  to 
three.  (This  requirement  is  now 
addressed  in  §  250.212(f)(2).) 

Comment — A  commenter  suggested 
that  proposed  §  250.68(g)(10)  include  a 
requirement  that  students  at  the  driller 
level  receive  instructions  in  gas 
expansion  equations. 

Response—Cuirgnl  rules  require 
instructions  in  gas  bubble  expansion 
calculations  as  part  of  the  veil-control 
training  for  both  toolpushers  and 
oi>erator's  representatives.  Under  the 
proposed  broadened  job  classification  of 
the  drilling  supervisors,  drillers  will  be 
required  to  receive  this  training.  (This 
requirement  is  now  located  at 
§  250.212{c)(16).) 

Comment — A  commenter  felt  that 
candidates  should  be  required  to 
document  how  they  become  familiar 
with  the  basic  training  of  a  rotary 
helper,  a  derrickman,  a  driller,  and  a 
toolpusher  and  the  duties  of  each  during 
well-control  situations.  Requiring  this 
documentation  would  prevent  persons 
unfamiliar  with  drilling  rigs  from 
acquiring  the  highest  level  of 
certification.  Under  proposed 
S  250.68(i)(l),  candidates  for  operator's 
representative  certification  are  required 
to  be  familiar  with  those  basic  duties 
and  training. 

Response — ^This  suggestion  was  not 
adopted.  The  merger  of  five  fraining 
categories  into  two  has  eliminated  the 
need  for  the  documentation  of 
prerequisite  experience  and  training. 

Comment — One  commenter  felt  that 
employees  should  have  3  months  of 
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actual  work  experience  before  they  are 
sent  to  a  training  program  so  they  will 
be  more  familiar  when  they  begin 
training.  Proposed  §  250.68(j)(l)(i) 
requires  that  rotary  helper  candidates 
receive  training  for  their  level  within  the 
first  6  months  of  initial  employment. 

Response — No  change  in  the  proposed 
rule  is  requested.  Lessees  are  expected 
to  schedule  training  for  their  employees 
in  a  way  that  provides  the  most  efficient 
use  of  their  training  dollar.  Since  this 
training  is  primarily  given  to  entry  level 
personnel,  the  training  should 
familiarize  students  with  equipment  as 
part  of  the  curriculum.  (This  requirement 
is  now  located  in  §  250.212(b)(1).) 

Comment — One  commenter  suggested 
limiting  students  to  12  per  lecture  and  2 
students  per  hands-on  lab  exercise. 
Proposed  §  250.68  (n)(l)(iii)  and  (n)(2)(v) 
would  limit  class  size  to  20  students  per 
lecture  and  4  students  per  hands-on  lab 
exercise. 

Response— This  proposed  rule  would 
limit  to  three  the  number  of  students  per 
hands-on  lab  exercise.  No  change  Is 
proposed  from  the  current  MMS 
requirement  of  no  more  than  20  students 
per  lecture.  This  student/teacher  ratio 
should  afford  students  an  opportunity  to 
obtain  the  appropriate  level  of  training 
.and  understanding  of  well-control 
problems  and  their  solutions.  (These 
requirements  are  now  located  in 
§  250.211(a)(7)  and  §  250.212(f)(2).) 

Comment— A  commenter  felt  tiiat 
only  schools  which  are  equipped  with 
simulators  or  test  wells  with  a  subsea 
panel  should  receive  certification  to 
teach  subsea  candidates. 

The  commenter  also  listed  hands-on 
problems  that  a  simulator  should 
reproduce  for  students  such  as  gas  kicks 
in  water  base  mud.  water  lacks  in  water 
base  mud,  gas  kicks  in  oil  base  mud,  and 
water  kicks  in  oil  base  mud.  The 
commenter  believed  that  simulators 
should  also  be  able  to  simulate  a 
secondary  kick  or  lost  circulation  on  the 
basis  of  how  a  student  handles  a 
primary  kick. 

Response— The  proposed  rule 
recognizes  that  additional  information 
about  the  training  facility's  simulator  or 
test  well  is  needed  in  the  original 
submittal  of  a  training  organization 
requesting  certification  of  its  training 
program.  The  text  of  the  provision  has 
been  modified  to  require  a  more 
complete  description,  including  whether 
a  simulator  is  equipped  with  a  subsea 
panel  and  the  various  types  of  kicks  that 
can  be  simulated.  The  subjects  to  be 
included  in  a  required  curriculum  have 
been  expanded  to  require  that  all 
students  be  trained  in  both  subsea  and 
surface  BOP  well-control  techniques. 


(This  requirement  is  now  located  in 
§  250.212(f).) 

Comment — A  commenter  has 
suggested  requirements  in  addition  to 
the  minimum  requirements  for  testing 
methods  found  in  proposed  S  250.88 
(n){l)(vii).  {n)(2)(vi),  and  (n)(7).  These 
requirements  aie  as  follows: 

(1)  Simulator  tests  be  conducted  with 
only  the  student  and  the  instructor 
present  at  the  simulator.  The  commenter 
contends  that  it  is  difficult  to  evaluate 
several  students  on  one  simulator. 

(2)  The  MMS  should  publish 
guidehnes  on  the  number  of  questions  to 
be  asked  in  the  examination. 

(3)  The  MMS  should  require  aimual 
redrafting  and  submittal  of  tests  as  part 
of  a  program  to  assure  that  tests  are 
nonrepetitive  and  remain  confidential. 

Response — No  changes  have  been 
proposed  in  the  previously  proposed 
requirements. 

(1)  During  actual  well-control 
situations,  personnel  work  as  a  team  to 
kill  the  threatened  blowout;  thus,  a  team 
test  on  a  simulator  has  proven  to  be 
satisfactory.  Sufficient  familiarization  is 
required  during  instruction  to  insure  that 
candidates  will  imderstand  the  manning 
requirements  of  the  various  positions. 

(2)  The  content,  length,  and  quality  of 
tests  are  best  dealt  with  during  the 
school  evaluation  and  certification 
process. 

(3)  Current  requirements  state  that  the 
training  institution  must  submit  the 
methods  they  will  use  to  assure  that  the 
test  will  be  nonrepetitive  and  remain 
confidential.  [These  requirements  are 
now  in  S  250.212(f).) 

Comment — A  commenter  suggested 
that  the  certificate  issued  upon  the 
successful  completion  of  a  course  should 
also  state  wheUier  the  course  passed 
was  a  basic  or  refresher  course. 

Response — This  recommendation  has 
been  adopted  in  the  proposed  rule. 
(These  requirements  are  nqw  located  in 
S  250.211  (b)  and  (c).) 

Comment — A  commenter  felt  that 
requirements  for  instructions  relating  to 
subsea  BOP  stacks  should  be  slated  in 
proposed  S  250.68(n)(l)(x)  for  subsea 
certification.  The  commenter  made  the 
following  detailed,  suggested 
requirements: 

(1)  Simulator  shall  have  subsea  pbnel; 

(2)  Diverter  procedures  when  drilling 
with  and  without  risen 

(3)  Choke  line  friction  determinations; 

(4)  Selecting  the  proper  kill  rate; 

(5)  "U"  tube  effect  as  gas  hits  the 
choke  line; 

(6)  Effects  of  bottomhole  pressure 
when  the  choke  line  is  full  of  gas; 

(7)  Removing  trapped  gas  from  stack 
after  killing  well; 


(6)  Choke  and  kill  line  fluids  (i.e.. 
water  or  drilling  mud);  and 

(9)  Riser  collapse  versus  water  depth. 

Response — This  recommendation  has 
been  adopted  in  this  proposed  rule. 
These  are  important  points  that  should 
be  covered  in  any  subsea  course.  Items 
(5),  (7).  and  (9)  were  found  to  be  critical 
factors  in  a  recent  ofishcre  blowout  and, 
along  with  Item  (3).  have  been  added  as 
S  250.212(c)(12).  Item  (1)  has  also  been 
addressed  in  {  250.212(0  (1)  and  (4).  All 
other  items  had  already  been  addressed 
in  the  text  of  the  proposed  rule 
published  in  March  1986  and  remain  in 
this  proposed  rule. 

Comment — A  commenter  has 
suggested  that  MMS  develop  a  standard 
prerequisite  form  to  be  used  by  the 
schools  in  evaluating  a  candidate's 
entrance  prerequisites. 

Response— The  MMS  believes  that  a 
standardized  form  is  unnecessary. 
Under  the  proposed  rule,  training 
organizations  would  not  be  required  to 
verify  that  a  candidate  has  prerequisite 
training  or  experience  to  take  a  course; 
however,  a  training  organization  would 
have  to  verify  prior  training  before 
issuing  a  certificate  for  successful 
completion  of  a  refresher  course.  This  is 
because  the  proposed  rule  does  not 
allow  a  person  not  currently  trained  for 
a  job  to  become  qualified  for  that  job  by 
taking  a  refresher  course. 

Comment — A  commenter  asked  why 
training  organizations  are  required  to 
submit  lists  of  all  personnel  who 
successfully  complete  training  and  the 
information  listed  in  proposed 
S  250.68(n)(lKxv).  The  MMS  would  not 
release  similar  data  under  the  Freedom 
of  Information  Act. 

Response — The  information  required 
by  proposed  {  250.68(n)(l  )(xv)  is  utilized 
to  verify  training -records  kept  at 
oifshore  woik  sites.  (This  requirement  is 
currently  in  S  250.211  (b)(^  and  (c)(8).) 

Comment — A  commenter 
recommended  that  training 
organizations  certified  to  teach  a  basic 
well-control  course  be  required  to 
provide  students  with  a  training  manual 
for  their  use  and  retention.  Proposed 
S  250.68(n)(2)(ii)  requires  that  training 
organizations  giving  refresher  courses 
provide  students  with  a  training  manual 
for  their  use  and  retention.  The 
paragraph  further  states,  in  parenthesis, 
that  this  is  not  required  for  schools 
certified  for  a  basic  well-control  course. 
A  commenter  felt  that  the  waiver  for 
schools  certified  for  a  basic  course 
should  be  deleted. 

Response — ^The  proposed  rule  now 
contains  clarifying  language.  The  intent 
of  the  provision  is  to  assure  that  schools 
that  are  certified  to  teach  a  basic  course 
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do  not  have  to  submit  a  copy  of  their 
previously  approved  training  manual  for 
MMS  review  as  part  of  an  application 
for  certification  to  teach  a  refresher 
course.  (This  requirement  is  now  located 
in  §  250.211(c].) 

Comment— One  commenter  states 
that  proper  documentation  of  a  student's 
qualifications  and  training  should  be 
maintained  in  the  student's  folder. 
Proposed  S  250.68  (j){3).  (j)(4).  and  (j)(5) 
set  forth  the  qualification  requirements 
that  must  be  met  by  drillers, 
toolpushers,  and  operator's 
representatives  before  they  may 
participate  in  drilling  operations  in  the 
OCS.  Personnel  must  be  trained  in 
accordance  with  S  250.68  and  must  have 
successfully  completed  written  and/or 
oral  tests  and  hands-on  demonstrations 
to  verify  their  thorough  understanding  of 
the  material. 

Response— The  revised  proposed 
training  regulations  require  training 
institutions  to  maintain  records  on  each 
student  and  to  provide  each  student 
with  documentation  of  his/her 
successful  completion  of  a  training 
course  for  retention  at  the  woiic  8it& 
(These  requirements  are  now  located  at 
Si  Z5a211(b)(8)  and  2S0.212(e)(l)  and 
(3).) 

Comment — ^A  commenter  has 
suggested  tliat  the  basic  well  control 
training  be  repeated  every  2  years  and 
that  workers  be  required  to  take  a 
refresher  course  twice  during  the 
Intervening  time  period. 

Response— Tiut  suggestion  was  not 
adopted.  No  compelling  evidence  has 
been  provided  that  would  mandate  such 
an  increase  in  the  level  and  frequency  of 
required  training.  (These  requirements 
are  now  located  in  S  250.212(e).) 

Comment— A  commenter  objected  to 
the  wording  of  8  2S0.68(j)(5)(ii)  which 
states  that  a  candidate  for  operator's 
representative  qualification  level  must 
demonstrate  the  ability  to  "organize  and 
direct  a  well-control  operation."  It  was 
the  commenter's  view  that  this  skill 
should  not  be  required  for  certification. 
Response — ^This  recommendation  was 
not  adopted.  The  operator's 
representative  is  the  lessee's  ranking 
representative  on  an  offshore  facility. 
This  person  must  be  able  to  organize 
and  direct  well-control  operations. 
Requirements  for  the  operator's 
representative  level  have  been  included 
in  the  new  drilling  supervisor  level. 
(These  requirements  are  now  located  at 
(  2S0.212(e).) 

Comment— A.  commenter  felt  that 
S  2S0.8e(k)(4)  required  the  closing  in  of 
the  well  during  on-bottom  drilling  and 
stated  that  this  action  would  endanger 
the  wellbore  and  drill  string  as  well  as 


ensure  that  drills  could  not  be  run  often 
enough  to  improve  crew  proficiency. 

Response — Under  the  proposed  rule, 
well-control  drills  are  required  weekly 
and  are  to  be  scheduled  so  that  they  will 
occur  during  a  range  of  different 
operations.  The  provisions  of  proposed 
S  250.68(k)(4]  o«tlined  specific  training 
objectives  for  well-control  drills,  and  the 
actions  listed  are  only  to  be  taken  "as 
appropriate"  if  the  drill  is  conducted 
while  drilling  on-bottom.  When 
scheduling  BOP  drills,  well  safety  is 
always  the  primary  concern,  and  the 
regulations  emphasize  that  well-control 
drills  should  be  carried  out  during 
activities  selected  to  minimize  danger  to 
the  operations.  (This  requirement  is  now 
located  in  Subpart  D,  Drilling.) 

Comment — One  commenter  felt  that 
proposed  S  250.68(1)  compels  companies 
to  send  employees  to  higlier  rated 
training  courses  than  warranted  by  their 
current  job  status.  Proposed  §  250.68(1) 
would  require  tmployees  to  obtain 
certification  for  a  position  if  they  are  to 
act  as  a  relief  for  that  position  without 
direct  supervision  by  an  employee 
qualified  under  the  training 
requirements  for  higher  job 
classification. 

Response— Ho  change  has  been  made 
to  specifically  address  this  concern.  The 
proposed  rule  simply  requires  that  there 
be  an  appropriately  trained  and  certified 
person  on  duty  at  all  lines.  The  MMS 
has  reduced  the  number  of  training 
categories  from  five  to  two  (fioorhand 
and  drilling  supervisor)  to  ensure  that 
the  correct  minimum  level  of  training 
can  be  provided  to  lessee  and  contractor 
personnel  working  in  the  OCS.  (This 
requirement  is  now  located  in 
§  250.210(d).) 

Comment — A  commenter  has 
suggested  that  any  candidate  who 
misses  over  1  kour  of  class  should  be 
required  to  repeat  the  class. 

Response— -Vnder  the  proposed  rule, 
candidates  would  be  required  to  make 
up  any  missed  portions  of  a  class  before 
credit  is  awarded.  This  wording  should 
be  sufficiently  stringent  while  allowing 
some  degree  of  flexibility.  (This 
requirement  is  now  in  S  250.211(a)(e).) 
Comment— One  commenter  listed  a 
number  of  actions  relative  to 
recertification  and  onsite  evaluation  of 
training  programs  that  the  commenter 
wishes  MMS  to  take.  Proposed 
§  250.68(m)(g)  and  (m)(10)  state  the 
requirements  for  school  recertification 
and  announce  the  onsite  evaluations  of 
schools  which  will  be  conducted  by 
MMS  personnel.  The  commenter 
believed  that  MMS  should  notify  the 
school  160  days  before  the  4th 
anniversary  date  of  certification  to 
remind  personnel  that  recertification 


requests  are  due  to  MMS  at  least  90 
days  prior  to  the  4th  anniversary;  MMS 
onsite  evaluators  should  be  identified,  in 
writing,  and  carry  an  evaluation 
checklist:  schools  should  have  time  to 
reply  to  an  evaluator's  questions  in 
writing;  schools  should  have  the  right  of 
legal  representation  during  audits; 
evaluators  should  have  both  oilfield 
and  teaching  experience;  and  evaluators 
should  request  specific  information  and 
not  be  allowed  complete  access  to  files. 
Response — This  recommendation  was 
not  adopted.  The  proposed  rule 
intentionally  limits  specific  instructions 
concerning  MMS  practices  euid 
procedures.  Training  organizations  are 
expected  to  be  aware  of  the  limitations 
placed  upon  the  certification  of  each  of 
their  certified  training  programs.  The 
MMS  auditors  use  the  regulations  or 
standards  governing  well-control 
training  as  a  checklist  when  evaluating 
schools.  Auditors  discuss  the  evaluation 
with  training  school  representatives, 
and  schools  are  notified,  in  writing,  of 
any  deficiencies  and  given  an 
appropriate  amount  of  time  to  respond 
and/or  take  correotive  action.  All 
auditors  have  attended  well-control 
schools  and  are  well  versed  in 
applicable  regulations.  (These 
requirements  are  currently  located  in 
S  250.211(a).) 

Comment — A  commenter  felt  that 
modular-type  courses  should  be  allowed 
by  MMS,  and  if  MMS  wants  to  state 
minimum  time  limits  for  instruction, 
these  limits  should  be  stated  in 
proposed  S  250.e8(n)(l)(i).  Proposed 
S  250.68(n)(l)(i)  provides  that  a 
curriculum  outline  be  submitted  with  a 
training  organization's  application 
showing  the  subject  matter  to  be  taught 
each  day  and  the  number  of  hours 
devoted  to  each  snbject. 

Response — Nothing  in  the  current  or 
proposed  regulations  prohibits  the  use  of 
modular-type  courses  in  approved 
training  programs.  The  proposed  rule 
includes  a  32-hour  minimum  time 
requirement  for  instruction  in  well 
control  during  drilling  operations.  (This 
requirement  is  now  located  in 
§  250.211(a).) 

Comment — A  commenter  has 
suggested  that  a  set  of  minimum 
requirements  be  developed  for 
instructors.  Implementation  of  this 
suggestion  would  include  requiring 
instructors  to  take  the  basic  course 
every  year  and  to  pass  MMS  developed 
tests  before  being  recertified. 

Response — Presently,  complete 
qualifications  of  all  instructors  must  be 
submitted  for  review  during  the 
evaluation  and  certification  of  a  training 
organization's  proposed  training 
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program.  This  information  is  used  in 
combination  with  other  information 
submitted  withihe  application  to  assess 
the  capability  of  a  training  organization 
and  its  instructors  to  provide  the 
required  training.  Competition  between 
training  organizations  for  a  share  of 
lessees  and  contractors  training  dollars 
will  also  help  to  ensure  the  proper 
maintenance  of  quality  instruction.  It  i^ 
reasonable  to  expect  diat  lessees  and 
contractors  will  enroll  employees  in 
training  programs  that  provide  the  best 
training  for  the  employee  for  the  least 
money.  (These  requirements  are  now 
located  at  S  250.211(c)  and  (d).) 

Summary  of  Proposed  Rule 

Proposed  Subpart  O,  Training, 
contains  requirements  for  training 
personnel  who  perform  or  supervise 
drilling,  well-completion,  well-workover, 
or  production  operations.  The  following 
discussion  summarizes  the  proposed 
requirements. 

Personnel  in  the  position  of  rotary 
helper  or  derrickman  would  be 
classified  as  drilling  flooriiands.  Content 
for  training  courses  for  drilling 
floorhands  is  included  in  the  proposed 
rule.  These  courses  would  not  be 
required  to  be  MMS  certified,  and 
refresher  courses  would  not  be  required. 
A  drilling  fioorhand  rating  would  be 
maintained  by  participating  in  drills  as 
required  by  Subpart  D,  Drilling. 

Drillers,  toolpushers,  and  company 
representatives  conducting  drilling 
operations  would  be  classified  as 
drilling  supervisors.  Content  for  training 
coiu^es  for  drilling  supervisors  is 
included  in  the  proposed  rule.  Basic 
courses  and  refresher  courses  for 
drilling  supervisors,  and  th^  schools 
teaching  these  courses,  would  be  MMS 
certified.  Personnel  would  be  required  to 
complete  a  basic  course  once  every  4 
years  and  a  refreslier  course  in 
intervening  years. 

Well-completion  and  well-workover 
personnel  performing  jobs  equivalent  to 
the  drilling  positions  of  rotary  helper 
and  derrickman  would  be  classified  as  a 
well-completion  and  well-workover 
fioorhand.  Training  would  be  required 
for  such  personnel  performing 
operations  without  the  tree  in  place. 
Content  for  training  courses  for  well- 
completion  and  well-workover 
floorhands  would  not  be  MMS  certified, 
and  refresher  courses  would  not  be 
required.  A  well-completion  and  well- 
workover  floorhand  rating  Would  be 
maintained  by  participating  in  drills  as 
required  by  Subpart  E,  Well-Completion 
Operations,  and  Subpart  F,  Well- 
Workover  Operations. 

Well-completion  and  well-workover 
personnel  performing  in  jobs  equivalent 


to  the  drilling  positions  of  driller, 
toolpusher,  and  operator's 
representative  would  be  classified  as 
well-completion  and  well-workover 
supervisor.  Content  for  training  courses 
for  well-completion  and  well-wortcover 
supervisors  is  included  in  the  proposed 
rule.  Basic  courses  and  refresher  courses 
for  well  completion  and  well-workover 
supervisors,  and  the  schools  teaclung 
the  courses,  would  be  MMS  certified. 
Personnel  would  be  required  to 
complete  a  basic  course  once  every  4 
years  and  a  refresher  course  in 
intervening  years. 

At  least  one  person  in  ear'-'  snubbing, 
coil-tubing,  or  small-tubing  operations 
crew  would  be  required  to  take  basic 
and  refresher  courses.  The  content  of 
these  courses  is  included  in  the 
proposed  rule.  Basic  and  refresher 
courses  and  the  schools  teaching  those 
courses  would  be  MMS  certified. 
Personnel  would  be  required  to 
complete  a  basic  course  once  every  4 
years  and  a  refresher  course  in  each 
intervening  year. 

Personnel  responsible  for  the 
installation,  testing,  operation,  repair,  or 
maintenance  of  a  production  safety 
system  and  the  person  on  the  platform 
with  overall  responsibility  for 
production  operations  would  be 
required  to  take  basic  and  refresher 
courses.  The  content  of  these  courses  is 
included  in  the  proposed  rule.  The  basic 
and  refresher  courses  and  the  schools 
teaching  these  courses  would  be  MMS 
certified.  Persomiel  would  be  required  to 
complete  a  basic  course  once  every  4 
years  and  a  refresher  course  every  two 
years. 

Tables  1,  2,  and  3  compare  existing 
training  requirements  with  the  training 
requirements  in  the  proposed  rule.  Table 
1  deals  with  drilling  operations  and 
compares  the  existing  training 
requirements  with  the  proposed  training 
requirements  for  rotaiy  helpers  and 
derrickman.  Table  2  also  deals  with 
drilling  operations  and  compares 
existing  training  requirements  to  the 
proposed  requirements  for  drillers, 
toolpushers,  and  company 
representatives.  Table  3  deals  with 
production  operations  and  compares  the 
existing  training  requirements  with  the 
proposed  training  requirements  for 
production  safety  system  workers  and 
platform  operators.  Existing  rules  do  not 
include  specific  requirements  for 
training  of  personnel  engaged  in 
completion/workover  operations  with 
the  tree  removed  or  personnel  engaged 
in  well-servicing  operations;  therefore,  a 
table  is  not  included  to  deal  with  a 
comparison  of  training  requirements  for 
these  operations. 


Tables  1. 2,  and  3  are  presented  as 
aids  to  the  reader  and  are  intoided  only 
as  a  summary.  Interested  parties  should 
read  the  text  of  the  proposed  rule  to 
determine  the  actual  proposed 
requirements. 

Tabue  1 .— Drilunq  Operations 
Training  for  Floorhands 

[Rotary  Hetpan  and  OemdoMn] 
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of  courses. 
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Weekly  drills _ 

Weekly  driHs. 

quabficaiiont. 

Tabl£  2.— Orilung  Operations 
Training  for  Drilung  Supervisors 


[Drillers,  Toolpushers,  and  Operator's 

Represenunves] 
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Refresher 
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Basic  course 

Basic  course 
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course 
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Table  3.— Production  Safety  Systems 
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Table  3.— PnooucnoN  Safety 
Systems— Continued 


quaMcationt. 


Cunant 

reguMons 


Training  oouraa 
once«v«ry4 


Propowd  fuIn 


Basic  courw 
oncaavery4 


Rafraitwr 
couTM  onca 
avary  2 
years. 


Comments  are  invited  concerning  all 
aspects  of  the  proposed  rule  governing 
training  of  personnel  in  the  OCS.  In 
addition,  interested  parties  are  invited 
to  respond  to  the  following  questions: 

(1)  Separate  courses  are  proposed  for 
drilling  operations  and  for  well- 
completion  and  woricover  operations 
with  the  tree  removed.  Should  these  two 
areas  be  taught  in  separate  courses  or  in 
a  single  combined  course  of  longer 
duration  than  each  separate  course  but 
not  as  long  as  the  total  of  each  course 
tau^t  separately?  Another  option 
would  be  to  allow  the  training  schools 
the  option  of  teadiing  the  courses 
separately  or  in  a  combined  course.  The 
proposed  rule  allows  die  combination  of 
any  courses.  The  specified  requirements 
for  a  standard  course  would  also  apply 
to  a  combined  course,  and  the  approval 
of  the  course  would  be  handled  on  a 
case-by-case  basis. 

(2)  In  the  proposed  rule,  the  required 
courses  for  floorhands  for  drilling 
operations  and  for  well-completion  and 
workover  operations  with  the  tree 
removed  do  not  require  approval  by 
MMS.  Should  the  final  rule  include 
provisions  requiring  MMS  approval  for 
these  courses  for  floorhands,  or  are  the 
requirements  in  the  proposed  rule 
sufficient? 

(3)  In  the  proposed  rule,  floorhands  for 
drilling  operations  and  for  well- 
completion  and  workover  operations 
could  maintain  their  qualificationB  by 
participating  in  weekly  drills.  Should 
floorhands  be  required  to  repeat  training 
courses  periodically  (e.g.,  every  4 
years)? 

(4)  The  proposed  rule  does  not  include 
specific  prerequisite  requirements  for  a 
trainee  to  be  eligible  to  take  a  course. 
Should  prerequisites  be  included  in  the 
final  rule,  or  should  a  potential  trainee 
be  able  to  attend  any  course  the  Urainee 
wishes? 

(5)  Are  the  minimum  course  lengths  in 
the  proposed  rule  appropriate  for  the 
course  subject  matter?  The  proposed 
rule  does  not  specify  minimum  course 
lengths  for  courses  for  supervisors  of 
well-servicing  operations  (snubbing, 
coil-tubing,  and  small-tubing 


operations).  The  MMS  will  consider 
including  minimum  course  lengths  for 
well  servicing  in  the  final  rule.  What 
should  the  minimum  course  length  be 
(how  many  hours)  for  a  basic  or 
refresher  course  for  well-servicing 
operations? 

(6)  Should  all  well-servicing  schools 
be  required  to  teach  all  three  well- 
servicing  areas  (snubbing,  coil-tubing, 
and  small-tubing  operations],  or  should 
a  training  facility  be  allowed  to  have  a 
course  certified  for  one,  two,  or  all  three 
of  the  areas  and  have  trainees  become 
qualified  in  only  the  areas  covered  in 
the  course?  The  proposed  rule  does  not 
include  specific  training  for  supervisors 
of  wireline  operations.  Should  the  final 
rule  include  requirements  for  training  of 
supervisors  of  wireline  operations? 

(7)  Is  a  separate  course  appropriate 
for  well-servicing  operations,  or  should 
well  servicing  be  integrated  into  other 
training  and  a  provision  be  added  to 
require  that  an  individual  trained  for 
production  safety  systems  be  present 
during  well-sendcing  operations  with 
the  tree  in  place  and  that  an  individual 
trained  in  well-oompletion  and 
workover  well  control  be  present  during 
well-servicing  operations  with  the  tree 
removed? 

(8)  To  measure  the  effectiveness  of 
training  programs,  MMS  may  wish  to 
randomly  provide  and/or  administer 
tests  odier  than  those  provided  for  in  the 
trebling  program.  The  MMS  is 
considering  including  such  testing 
authority  in  the  final  rule.  Interested 
parties  are  invited  to  comment  on  the 
use  of  MMS  developed  and/or 
administered  tests  and  to  address  the 
question  of  how  MMS  can  best  monitor 
the  effectivenesB  of  training  programs. 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  document  does 
not  constitute  a  major  rule  under 
Executive  Order  12291;  and,  therefore,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Regulatory  Flexibility  Act 

The  DOI  has  also  determined  that  this 
document  will  not  have  a  significant 
efi^ect  on  a  substantial  number  of  small 
entities  because,  in  general,  the  entities 
that  engage  in  activities  offshore  are  not 
considered  small  due  to  the  technical 
complexities  and  financial  resouroes 
necessary  to  conduct  such  activities. 

Paperwork  Reduction 

The  information  collection 
requirements  contained  in  proposed 
Subpart  O,  which  are  in  addition  to 
currenUy  approved  information 
collection,  havt  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  approval  under  44  U.S.C 


3504(h).  The  colleetian  of  the  additional 
information  will  not  be  required  until  it 
has  been  approved  by  OKffl. 

Public  reporting  harden  for  this 
collection  of  information  is  estimated  to 
average  8  hours  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
Information  Collectun  Clearance 
Officer,  Minerals  Management  Service, 
Mail  Stop  632,  381  Elden  Street, 
Hemdon,  Virginia  22070;  and  the  Office 
of  Information  and  Regulatory  Affairs, 
Paperwork  Reduction  Project,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

The  DOI  certifies  that  the  rule  does 
not  represent  a  government  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  has  not  been  prepared 
pursuant  to  Executive  Order  12630, 
Government  Action  and  Interference 
With  ConstitutionaOy  Protected 
Property  Rights.      ■ 

Authors 

The  principal  authora  of  this  proposed 
rule  are  Lawrence  H.  Ake,  John  V. 
Mirabella,  Charles }.  SchoennageL  and 
Maurice  I.  Stewart 

List  of  Subjects  in  90  CFR  Part  250 

Continental  shelt  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties.  Pipelines.  Public 
lands—inineral  resources.  Public 
lands — ri^t-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Date:  February  7, 1980. 
Robert  E.  Kallman, 
Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  in  the 
preamble.  Part  250  of  Title  30  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  2S0-(AMEIIDED] 

1.  The  audiority  citation  for  Part  250 
continues  to  read  as  follows: 

Audiotity:  Sec.  204^  Pub.  L.  9»-372, 92  Stat 
629(43U.&C1334). 
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2.  It  is  proposed  to  revise  Subpart  O  of 
Part  250  to  read  as  follows: 

Subpart  O— Training 

S>GCt 

250.210  General 

250.211  Approval  of  training  program. 

250.212  Drilling  well-control  training. 

250.213  Well-completion  and  workover  well 
control. 

250.214  Production  safety  system  training. 

Sut>p8rt  O— Training 

§250.210   GanaraL 

(a)  Training  performance  standard. 
Lessee  and  contractor  employees 
engaged  in  drilling,  well-completion, 
well-workover,  or  production  operations 
in  the  Outer  Continental  Shelf  (OCS) 
shall  be  trained  in  the  proper  operation 
of  equipment,  methods  of  operation,  and 
techniques  to  avoid  hazards  to  people 
and  property  and  to  prevent  pollution  of 
the  environment. 

(b)  Personnel  training  requirements. 
The  training  required  for  individual 
employees  of  lessees  and  contractors 
who  work  in  the  OCS  shall  be  based 
upon  the  job  function(s)  the  employee 
performs. 

(1)  Individuals  engaged  in  oil,  gas,  or 
sulphur  drilling  operations  shall  be 
trained  in  well  control  and  blowout 
prevention  on  the  basis  of  two  basic  job 
classifications  as  follows: 

(i)  Drilling  floorhands  (includes  the 
conventional  drilling  rig  positions  of 
rotary  helper  and  derrickman  or  their 
equivalent)  shall  be  trained  in  well 
control  in  accordance  with  the 
provisions  of  paragraphs  (a)  and  (b)  of 
§  250.212,  Drilling  well-control  training, 
of  this  part,  and 

(ii)  Drilling  supervisors  (includes  the 
conventional  drilling  rig  positions  of 
driller,  toolpusher,  and  operator's 
representative  or  their  equivalent)  shall 
be  trained  in  well  control  in  accordance 
with  the  provisions  of  paragraphs  (c) 
through  (f)  of  S  250.212,  Drilling  well- 
control  training,  of  this  part. 

(2)  Individuals  engaged  in  oil  or  gas 
well-completion  or  woricover  operations 
after  the  time  the  production  casing  is 
set,  cemented,  and  pressure  tested  shall 
be  trained  in  blowout  prevention  and 
well  control  on  the  basis  of  the  job 
classifications  in  (i)  and  (ii)  of  this 
paragraph  (b)(2].  Individuals  engaged  in 
well-completion  operations  prior  to  the 
initial  installation  of  the  tree  may  be 
trained  in  accordance  with  paragraph 
(b)(1)  of  this  section  in  lieu  of  the  well- 
completion  and  workover  well-control 
training  required  by  this  paragraph 
(b)(2). 

(i)  Well-ccmpletion  and  workover 
floorhands  (includes  floorhands  and 


employees  in  an  equivalent  job 
classification  as  well  as  the 
conventional  drilling  rig  positions  of 
rotary  helper  and  derrickman  or  their 
equivalent)  performing  operations 
without  the  tree  in  place  shall  be  trained 
in  well  control  in  accordance  with  the 
provisions  of  paragraphs  (a)  and  (b)  of 
S  250.213,  Well-completion  and 
workover  well  control,  of  this  part. 

(ii)  Well-completion  and  wori(over 
supervisors  (includes  well-completion 
and  workover  superviisors  and 
employees  in  an  equivalent  job 
classification  as  well  as  the 
conventional  drilling  rig  positions  of 
driller,  toolpusher,  and  operator's 
representative  or  their  equivalent) 
performing  operations  without  the  tree 
in  place  shall  be  trained  in  well  control 
in  accordance  with  the  provisions  of 
paragraphs  (c)  through  (f)  of  §  250.213, 
Well-completion  and  workover  well 
control,  of  this  part. 

(iii)  At  least  one  member  of  each  well- 
servicing  crew  shall  be  trained  in  well 
control  in  accordance  with  the 
provisions  of  paragraphs  (g)  through  (i) 
of  §  250.213,  Well-completion  and 
workover  well  control,  of  this  part,  and 
shall  be  present  at  all  times  that 
snubbing,  coil-tubing,  or  small-tubing 
operations  are  conducted  on  the  OCS. 
For  the  purpose  of  this  subpart,  well 
servicing  consists  of  snubbing,  coil- 
tubing,  and  small-tubing  operations. 

(3)  Personnel  engaged  in  oil  or  gas 
production  operations  and  classified  as 
production  safety  system  personnel 
(includes  personnel  engaged  in  the 
installation,  repair,  testii|g, 
maintenance,  or  operation  of  surface  or 
subsurface  safety  devices  and  the 
individual  on  the  platform  with  overall 
responsibility  for  production  operations] 
shall  be  trained  in  accordance  with  the 
provisions  of  S  250.214,  Production 
safety  system  training,  of  this  part. 

(c)  Training  records.  A  training 
organization  that  provides  training  for 
lessee  and  contractor  employees 
identified  in  paragraph  (b)  of  this 
section  shall  maintain  a  record  of  the 
training  provided  each  trainee.  The 
training  organization  shall  provide  each 
trainee  who  successfully  completes  a 
training  course  the  documentation 
prescribed  in  this  subpart.  A  copy  of 
that  documentation  shall  be  maintained 
at  the  job  site.  A  training  organization 
shall  not  provide  documentation  of 
successful  completion  of  a  refresher 
coiu^e,  unless  die  training  organization 
determines  the  date  of  the  trainee's  most 
recent  basic  course  and  most  recent 
refi«sher  course  to  verify  that  the 
trainee  is  eligible  to  extend  his/her 
qualifications  through  completion  of  a 
refresher  course. 


(d)  Relief  assignments.  Any  individual 
who  temporarily  works  in  place  of 
another  individual  who  has  a  job 
classification  covered  in  paragraph  (b) 
of  this  section  shall  have  successfully 
completed  the  training  requirements  of 
that  job  classification,  luiLess  the 
temporary  service  is  performed  under 
the  direct  supervision  of  an  individual 
onsite  who  has  successfully  completed 
the  required  training  for  that  job 
classification. 

(e)  Changes  in  certification.  A  change 
in  certification  for  a  different  job 
classification  can  only  be  accomplished 
through  the  successful  completion  of  an 
approved  basic  course  in  well  control 
designed  to  qualify  the  individual  in  the 
new  job  classification.  An  individual 
who  has  successfully  completed  a 
training  program  for  a  given  job 
classification  cannot  change  his/her 
certificate  of  training  (e.g.,  from  well- 
completion/woricover  supervisor  to 
drilling  supervisor  or  from  surface  to 
subsea)  by  successfully  completing  a 
refresher  course. 

(f)  Frequency  of  training.  (1)  A  basic 
or  advanced  course  in  well  control  or 
production  safefy  systems  must  be 
successfully  completed  not  later  than  60 
days  after  the  4th  anniversary  of  the 
individual's  last  successfully  completed 
basic  or  advanced  couree. 

(2)  Individuals  are  required  to 
successfully  complete  an  approved 
refresher  course  in  well-control  training 
not  later  than  60  days  after  the 
anniversary  date  for  the  individual's  last 
successful  completion  of  a  basic  course 
in  well  control,  advanced  course  in  well 
control,  or  refresher  course  in  well 
control. 

(3)  Individuals  are  required  to 
successfully  complete  an  approved 
refresher  course  in  production  safefy 
systems  not  later  than  60  days  after  the 
2nd  anniversary  of  the  individual's  last 
successfully  completed  basic  course  in 
production  safety  systems,  advanced 
course  in  production  safefy  systems,  or 
refi«sher  course  in  production  safety 
systems. 

(4)  A  worker  who  does  not  complete  a 
refresher  course  during  the  specified 
period  in  paragraphs  (f)(2)  and  (f)(3)  of 
this  section  shall  repeat  a  basic  course 
or  an  advanced  course  to  recertify. 

(g)  Other  training  requirements.  Well- 
control  training  requirements  for 
individuals  who  work  in  OCS  drilling, 
completion,  and  woricover  operations 
and  production  safefy  system  training 
for  individuals  who  work  with 
production  safety  systems  are  detailed 
in  this  subpart.  Additional  training 
requirements  are  specified  in  other 
subparts  and  include  the  following: 
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(1)  Pollution  control— Subpart  C 
§250.43  of  this  part 

(2)  Crane  operation — Subpart  D. 
S  250.51(a)  of  this  part, 

(3)  Welding  and  burning — Subpart  D, 
S  250.52(b]  of  this  part,  and 

(4)  Hydrogen  sulfide  training — 
Subpart  O.  S  2S0.67(h)(2)  of  this  part 

(h)  Departures.  The  Deputy  Associate 
Director  for  Offshore  Operations  may 
approve  departures  from  these 
requirements  when  it  is  determined  that 
such  departiue  will  not  result  in  a 
reduction  of  the  qualiflcations  of 
personnel  and  that  the  departure  is 
necessaiy  due  to  unavoidable 
circumstances  which  make  compliance 
with  the  requirements  infeasible  or 
impractical. 

5250.21 1    AaoRwil  of  liiliiliMi  oraonm. 
(a)  Application  for  approval.  Trainiiig 
programs  and  implementation  plans  for 
both  basic  and  refresher  courses  In  well 
control  and  production  safety  systems 
shall  be  submitted  to  the  Deputy 
Associate  Director  for  Offshore 
Operations  with  a  request  for  approval 
and  certification.  Training  programs 
submitted  by  training  organizations  for 
approval  and  certification  shall  comply 
with  the  fdlowing: 

(1)  Two  copies  of  a  comprehensive 
detailed  presentation  of  the  proposed 
training  program  and  implementation 
plan  shall  be  submitted  in  looseleaf 
binder  format 

(2)  All  proposed  training  programs 
and  plans,  together  with  related 
correspondence,  shall  be  mailed  to  the 
Deputy  Associate  Director  for  Offshore 
Opiierations;  Minerals  Management 
Service,  Mail  Stop  647;  381  Elden  Street 
Heradon,  Virginia  22070. 

(3)  The  proposed  training  program  and 
plan  shall  include  the  following: 

(i)  A  training  manual  that  is 
representative  of  the  subject  matter  to 
be  addressed  during  the  course  as  it  will 
be  taught  by  the  training  organization. 

(ii]  An  implementation  plan  furnishing 
the  information  described  in  this 
paragraph  and  either  paragraph  (c),  (d), 
or  (e]  of  this  section. 

(iii)  A  cross-reference  relating 
elements  described  in  the  training 
manual  to  the  requirements  of  this 
subpart. 

(4)  (i)  A  basic  course  or  an  advanced 
course  in  drilling  well  control, 
completion  and  workover  well  control 
with  the  tree  removed,  or  production 
safety  systems  is  required  to  include  a 
minimum  of  32  hours  of  instruction  on 
subject  matter  covered  in  the  approved 
course  curriculum. 

(ii)  A  basic  or  an  advanced  course  in 
well  servicing  is  required  to  include  at 
least  24  hours  of  instruction  on  subject 


matter  covered  in  the  approved  course 
curriculum. 

(5)  A  refresher  course  in  drilling  well 
control,  complation  or  workover  well 
control  with  the  tree  removed,  well 
servicing,  well  control,  or  production 
safety  systems  is  required  to  include  a 
minimum  of  8  hours  of  instruction  on 
subject  matter  covered  in  the  approved 
refresher  course  curriculum. 

(6)  When  two  or  more  certified 
courses  required  under  this  subpart  (e.g., 
drilling  well  control  and  completion/ 
workover  well  control)  are  taught  as  a 
single  course,  the  course  length  in  the 
plan  will  be  evaluated  and  approved  on 
a  case-by-case  basis  when  MMS 
determines  that  all  required  material  is 
adequately  covered  in  the  plan.  Basic, 
advanced,  or  refresher  courses  may  be 
combined  in  this  manner. 

(7)  Course  participtrnts  who  are 
absent  from  any  part  of  a  course  shall 
make  up  the  missed  portion  before  a 
written  or  simulator  test  is  administered 
and  before  a  certificate  of  successful 
completion  is  awarded. 

(8)  Classes  shall  contain  no  more  than 
20  candidates  per  lecture.  A  record  of 
each  candidats's  attendance,  including 
makeup  actions  where  a  part  of  a  course 
is  missed,  shall  be  maintained  by  the 
instructor. 

(9)  Training  organizations  shall 
furnish  MMS  cxisite  evaluators  with  a 
copy  of  the  training  program  and 
implementation  plan  approved  by  the 
Deputy  Associate  Director  for  Offshore 
Operations  for  their  use  during  an  onsite 
evaluation. 

(10)  A  schedule  of  the  courses  that 
will  be  offered  by  a  training 
organization  shall  be  submitted  to  MMS 
after  a  training  program  is  approved.  A 
new  course  soiedule  shall  be  submitted 
at  least  annually  thereafter.  The 
schedule  shall  include  the  name  of  the 
course,  class  dates,  type  of  course,  and 
location  whers  the  course  will  be  taught. 
The  MMS  shaU  be  given  advance  notice 
of  any  changes  to  the  schedule. 

(11)  Training  organizations  shall 
retain  all  required  records  for  a  period 
of  5  years  starting  with  the  date  a 
training  program  and  plan  are  approved. 
(At  the  end  of  the  fifth  year,  a  school 
may  destroy  the  records  of  the  first  year, 
and  at  the  end  of  the  sixth  year,  a  school 
may  destroy  the  records  of  the  second 
year,  and  so  forth.) 

(12)  Training  programs  shall  be 
approved  for  a  maximum  of  4  years. 

(13)  For  baMc  courses,  training 
organizations  shall  provide  all 
candidates  with  a  copy  of  the  training 
manual  for  use  and  future  reference  by 
the  candidates.  For  refresher  courses 
and  for  advanced  courses,  training 
organizations  shall  provide  each 


candidate  with  haedouts  necessary  to 
update  the  manuals  the  candidate  has 
as  a  resiilt  of  previous  training  courses. 
(14)  A  notification  letter  shall  be  sent 
to  the  Deputy  Associate  Director  for 
Offshore  Operations  within  30  days  of 
course  completion  informing  MMS  of 
each  candidate  who  successfully 
completed  the  approved  course.  This 
letter  shall  contain  the  following 
information  for  each  candidate: 
(i)  Name  of  training  organization, 
(ii)  Candidate's  full  name, 
(iii)  Name  of  course  (e.g..  Well- 
completion  and  Workover  Well 
Control), 

(iv)  Course  type  (i.e.,  basic,  advanced, 
or  refresher  training), 

(v)  Options  (e.g.,  surface  or  subsea 
quahfication:  snubbing,  coil  tubing,  or 
small  tubing], 

(vi)  Date  candidate  successfully 
completed  course, 

(vii)  Name  of  instructor(s)  teaching 
each  element  of  the  course, 

(viii)  Either  a  candidate's  social 
security  number  or  an  MMS  issued 
identification  number, 
(ix)  Candidate's  employer, 
(x)  Actual  job  title  of  candidate, 
(xi)  Job  classifioation  for  which 
certification  is  awarded, 

(xii)  Test  score  for  each  candidate 
awarded  a  ceriificate, 

(xiii)  Training  organization  name  and 
date  of  last  basic  training  course  or 
advanced  course  lor  the  same  job 
category  (i.e.,  drilHng,  completion  and 
workover,  well  servicing,  or  production 
safety  systems)  attended  by  candidate, 
and 

(xiv)  Training  organization  name  and 
date  of  last  refresher  course  taken  by 
candidate. 

(b)(1)  Courses  approved  under 
MMSS-OCS-T 1,  Training  and 
Qualifications  of  Personnel  in  Well- 
Control  Equipment  and  Techniques  for 
Drilling  on  Offshore  Locations,  prior  to 
the  effective  date  of  these  regulations 
are  deemed  approved  as  drilling  well- 
control  training  uader  this  subpart  until 
the  expiration  of  the  existing  approval. 
However,  individuals  completing 
courses  approved  under  MMSS-OCS-T 
1  will  only  become  certified  for  the 
applicable  job  classifications  for  which 
the  course  was  approved.  For  example, 
an  individual  completing  a  driller's 
course  approved  under  MMSS-OCS-T  1 
would  not  be  qualified  as  toolpusher  or 
operator's  representative  without  first 
taking  the  appropriate  course  approved 
under  MMSS-OCB-T 1  or  taking  the 
drilling  supervisor's  course  approved 
under  this  subpart. 

(2)  Applications  for  recertification 
shall  be  submitted  at  least  90  days  prior 
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to  the  4-yeer  anniversary  date  <A  the 
program  approval  and  shall  state  the 
changes,  additions,  or  deletions,  if  any, 
to  the  previously  approved  training 
program  course  mat^al.  curriculum, 
and  implementation  plan. 

(c)  Basic  course.  Training 
organizations  applying  for  approval  and 
certification  for  a  basic  course  shall 
submit  a  proposed  course  training 
program  and  implementation  plan  which 
addresses  each  of  the  following: 

(1)  A  curriculum  outline  describing 
subject  matter  content  in  relation  to  the 
requirements  of  these  regulations.  The 
ouUiae  submitted  shall  be  similar  to  the 
format  presented  below: 

Job  Classification 

First  Day — (Number  of  Instructional 

Hours) 
Subject  X — 5  hours 
Detail  A 
Detail  B 
Detail  C 

Subject  Y— 3  hours 
Detail  D 

Subject  Z — Z  hours 
Detail  E 
Detail  F 
Second  Day— (etc.) 

(2)  The  names  and  qualifying 
credentials  of  instructors  including 
education  and  experience  (both  work 
experience  and  teaching  experience), 

(3)  The  mailing  and  street  address  of 
the  facihty  where  training  records  will 
be  maintained  and  the  street  address 
and  directions  to  training  fadhties, 

(4)  Material  presentation  method 
(lecture,  video,  fibnstrip,  etc.)  indicating 
the  amount  and  approximate  percentage 
of  overall  instructional  time  that  each 
method  of  presentation  will  use  as 
shown  in  the  following  example: 

(i)  Percentage  of  time  by  presentation 
method: 

Lectm* — ^70  percent 

Video  tape — 10  percent 

Fiimstrip — 10  percent 

Simulator — ^10  percent 

(ii)  Amount  of  time  by  method  of 
presentation: 

Subject  X — 4-hour  lecture  plus  1-hour 
video  tape 

Subject  Y — ^2-hour  lecture  plus  1-hour 
fiimstrip 

(5)  A  narrative  description  of  the 
testing  procedures  (including  a  copy  of  a 
sample  written  te8t(s)  to  be  given  to 
candidates  in  eadi  job  classification). 
Testing  procedures  shall  meet  the 
following  criteria: 

(i)  Take-home  tests  shall  not  be 
permitted. 

(ii)  A  candidate  must  correctly  answer 
at  least  70  percent  of  all  test  questions 
to  receive  a  passing  grade. 


(iii)  Tests  shall  be  lumrepetitive  and 
confidential.  All  test  results  shall  be 
retained  tai  the  student's  file. 

(Iv)  A  retest  may  be  given  to  a 
candidate  if  the  retest  is  accomplished 
within  48  hours  of  the  initial  test. 
Questions  or  problems  used  to  retest  s 
candidate  shall  be  different  but  of 
comparable  difficulty  to  questions  and 
problems  used  in  the  original  test.  If  a 
candidate  fails  to  answer  correctly  at 
least  70  percent  of  all  questions  and 
problems  on  a  retest,  the  candidate  must 
repeat  and  successfully  complete  the 
entire  basic  course  before  he/she 
receives  a  certificate  of  successful 
completion. 

(6)  A  copy  of  proposed  handouts, 
materials,  or  manuals  to  be  provided 
and  retained  by  the  candidates  for  their 
use  and  future  reference.  These 
materials  in  combination  shall  form  a 
student's  complete  training  manual. 

(7)  A  copy  of  the  proposed  certificate 
of  successful  completion  designed  to 
include  the  following: 

(i)  Candidate's  full  name, 

(ii)  Either  a  candidate's  social  security 
number  or  an  MMS  issued  identification 
number, 

(iii)  Name  of  the  training  organization. 

(iv)  Course  name  (e.g.,  Basic  Course  in 
Drilling  Well  Control). 

(v)  Date  of  successful  completion. 

(vi)  Job  classification  for  which 
certificate  is  awarded  (e.g.,  drilling 
supervisor),  and 

(vii)  For  refresher  courses,  the  date  of 
most  recent  successful  completion  of 
basic  course  or  advanced  for  which  the 
refresher  course  is  given. 

(8)  The  applicant  shall  also  stale  the 
special  methods  that  will  be  used  to 
instruct  and  test  those  individual 
candidates  who  are  believed  to  be 
qualified  but  who  respond  poorly  to 
conventional  education  and  testing 
techniques.  The  special  methods  may 
include,  but  need  not  be  limited  to.  oral 
tests  and/or  tutorial  assistance. 

(d)  Advanced.  Training  organizations 
applying  for  approval  and  certification 
for  an  advanced  course  shall  submit  a 
proposed  course  program  and 
implementation  plan  which  includes  the 
information  identified  in  paragraph  (c) 
of  this  section  for  a  basic  course  and 
any  additional  material  proposed  for 
inclusijon  in  the  course.  The  additional 
material  may  include  new  or  advanced 
concepts  and  techniques,  case  studies, 
or  other  material.  Testing  requirements 
for  an  advanced  course  are  the  same  as 
for  a  basic  course. 

(e)  Refresher  course.  Training 
organizations  applying  for  approval  and 
certification  for  a  refresher  course  shalt 
submit  a  proposed  training  program  and 


implementation  plan  whicfa  addresses 
each  of  the  following: 

(1)  A  curriculen  oudine  describing 
subject  matter  content  in  relation  to  the 
requirements  of  these  regulations. 

(2)  The  name  and  qualifying 
credentials  of  instructors  including 
education  and  experience  (both  work 
experience  and  teaching  experience). 

(3)  The  mailing  and  street  address  of 
the  facihty  where  training  records  will 
be  maintained  and  the  street  address 
and  directions  to  training  facilities. 

(4)  Material  presentation  method 
(lecture,  video,  fibnstrip,  etc.)  indicating 
the  amount  of  time  that  will  be  used  for 
each  method  of  presentation. 

(5)  A  copy  of  the  proposed  handouts, 
materials,  or  manuals  to  he  pro\'idetf 
and  retained  by  the  candidates  for  their 
use  and  future  reference.  These 
materials  in  combination  shall  form  the 
complete  refresher  training  manual. 
Submission  of  the  refresher  training 
manual  is  not  required  for  training 
organizations  that  are  already  approved 
and  certified  to  teach  a  basic  course, 
provided  the  refresher  manual  includes 
the  same  material  approved  for  the 
training  manual  for  the  tmsic  course. 

(6)  A  copy  of  proposed  certificate  of 
successful  completion  including  the 
following: 

(i)  Candidate's  full  name. 

(ii)  Either  a  candidate's  social  security 
number  or  an  MMS  issued  identification 
number. 

(iii)  Name  of  training  organization. 

(iv)  Course  name  (e.g.,  Refresher 
Course  in  Drilling  Well  Control). 

(v)  Option  (e.g..  surface  or  subsea 
qualification:  snubbing,  coil  tubing  or 
small  tubing). 

(vi)  Date  of  successful  completion, 
and 

(vii)  Job  classification  for  which 
certificate  is  awarded  (eg  .  drilling 
supervisor). 

(f)  Training  organizations  are  subject 
to  announced  or  unannounced  audits. 

§  250.2 1 2    Drilling  iwUcoolrol  training. 

(a)  Floorhand  training.  Floorhands 
engaged  in  drilling  operations  in  the 
OCS  shall  be  trained  in  blowout 
prevention  and  well  control  in 
accordance  with  the  following  criteria: 

(1)  A  floorhand  shall  receive  general 
instructions  on  bktwout  preventer  (BOP) 
equipment  and  procedures  consistent 
with  the  type  of  BOP  system  and 
procedures  utilized  on  the  drilling  rig 
upon  which  the  fioorhand  is  employed. 
Instructions  to  floorhands  ^all  include 
the  purpose,  operation,  and  general  care 
for  the  following: 

(i)  Annular  BOP  with  and  without 
diverter  systetn. 
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(ii)  Diverter  system, 

(iii)  Ram-type  BOP, 

(iv)  Accumulator  system. 

(v)  Drill  string  inside  BOP. 

|vi)  Drill-string  safety  valve, 

(vii)  Kelly  cock, 

(viii)  Choke  manifold. 

(ix)  Degasser.  and 

(x)  Adjustable  choke. 

(2)  In  addition  to  the  above, 
floorhands  shall  receive  instructions  on 
the  purpose,  operation,  and  general  care 
of  the  following  auxiliary  equipment: 

(i)  Mud-pit  level  indicator. 

(ii)  Mud-volume  measuring  device. 

(iii)  Mud-return  indicator, 

(iv)  Gas  detector. 

(v)  Mud-gas  separator,  and 

(vi)  Trip  tank. 

(3)  Floorhands  shall  receive  general 
instructions  on  blowout  prevention  and 
well-control  operations  and  hands-on 
training  at  the  job  site  for  activities  such 
as  operation  of  the  choke  manifold, 
stand  pipe,  and  mud-room  valves  which 
require  settings  for  well-control 
operations  di^erent  from  those  used  in 
normal  drilling  operations. 

(4)  Floorhands  shall  receive  general 
instructions  on  the  care,  handling,  and 
characteristics  of  drilling  and 
completion  fluids  including: 

(i)  Density, 

(ii)  Viscosity. 

(iii)  Fluid  loss. 

(iv)  Salinity, 

(v)  Gas  cutting,  and 

(vi)  Procedure  for  increasing  density. 

(5)  Floorhands  shall  receive  general 
instructions  on  warning  signals  that 
indicate  that  a  kick  is  occurring  or  about 
to  occur  or  conditions  that  can  lead  to  a 
kick,  including  the  following: 

(i)  Gain  in  pit  volume  and/or  increase 
in  fluid  return  rate, 

(ii)  Hole  not  taking  proper  amount  of 
fluid  during  trips, 

(iii)  Well  flowing  with  piunp 
shutdown. 

(iv)  Sloughing  shale  and  its 
appearance  at  surface. 

(v)  Ehilling  rate  change, 

(vi)  Change  in  salinity  of  drilling  fluid. 

(vii)  Change  in  flow  properties  of 
drilling  fluid,  and 

(viii)  Trip,  connection,  and 
background  gas  changes. 

(b)  Qualification  procedures  for 
floorhand.  No  floorhand  shall 
participate  in  drilling  operations  in  the 
OCS  for  more  than  6  months  unless  the 
following  qualifications  are  met: 

(1)  A  floorhand  shall  successfully 
complete  training  in  well  control  for 
floorhands  which  meets  the  criteria  set 
forth  in  paragraph  (a)  of  this  section. 
Documented  evidence  of  each 
successfully  completed  element  of 


training  shall  be  maintained  at  the  job 
site. 

(2)  A  floorhand  shall  successfully 
complete  a  qualii^ing  test  consisting  of 
participation  in  a  well-control  drill  at 
the  job  site  carried  out  within  the  time 
limit  prescribed.  The  time  required  for  a 
floorhand  to  cany  out  his/her 
responsibility  during  the  well-control 
drill  shall  be  entered  on  the  driller's  log, 
and  appropriate  documentation  shall  be 
furnished  to  the  employee. 

(3)  To  maintain  qualification,  a 
floorhand  must  participate  in  well- 
control  drills,  as  prescribed  in  Subpart 
D,  S  250.58,  of  this  part.  The  date  and 
time  required  to  complete  each  drill 
shall  be  recorded  on  the  driller's  log. 

(4)  A  training  manual  containing 
instructional  material  on  the  subjects 
described  in  paragraph  (a)  of  this 
section  shall  be  provided  to  floorhands 
for  their  use  and  retention  for  future 
reference. 

(c)  Basic  well-control  course  for 
drilling  supervisors.  Individuals  who 
work  as  a  drilling  supervisor  in  drilling 
operations  in  the  OCS  shall  be  trained 
in  blowout  prevention  and  well  control 
in  accordance  wtth  the  following: 

(1)  A  candidate  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  with  regard  to  well-control 
operations  and  Uowout  prevention 
equipment.  Copies  of  the  regulations,  or 
abstracts ,ofpertfcient  provisions  shall 
be  furnished  to  tke  candidate.  This 
material  shall  be  kept  current  so  that  it 
reflects  the  latest  revisions  or  additions 
to  Government  requirements.  At  a 
minimum,  these  instructions  shall  cover 
the  following  subject  matter 

(i)  Drilling  procedures  including  field 
drilling  rules. 

(ii)  Wellbore  plugging  and 
abandonment  and 

(iii)  A  general  discussion  of  pollution 
prevention  and  waste  disposal  with 
emphasis  on  its  relation  to  well  control. 

(2)  Candidates  shall  receive 
instructions  on  the  care,  handling,  and 
characteristics  of  drilling  and 
completion  fluids  including  the 
following: 

(i)  Density, 

(ii)  Viscosity, 

(iii)  Fluid  loss, 

(iv)  SaUnity, 

(v)  Gas  cutting,  and 

(vi)  Procedure  for  increasing  density. 

(3)  Candidates  shall  receive 
instructions  on  the  major  causes  of  an 
uncontrolled  flow  from  a  well  including 
the  following: 

(i)  Failure  to  keep  the  hole  full, 
(ii)  Swabbing  effect  of  pulling  the 
pipe, 
(iii)  Loss  of  circulation. 


(iv)  Insufficient  density  of  drilling 
fluid, 

(v)  Abnormally  pressured  formations, 
and 

(vi)  Effect  of  too  rapid  lowering  pipe 
in  the  hole. 

(4)  Candidates  shall  receive 
instructions  on  the  importance  of 
measuring  the  volume  of  fluid  required 
to  fill  the  hole  during  trips  and  methods 
for  measuring  and  recording  hole-fill 
volumes.  These  instructions  shall 
include  the  importance  of  filling  the  hole 
as  it  relates  to  shallow-gas  conditions. 

(5)  Candidates  shall  receive 
instructions  on  the  warning  signals  that 
indicate  that  a  kick  is  occurring  or  about 
to  occur  and  on  conditions  that  can  lead 
to  a  kick  including  the  following: 

(i)  Gain  in  pit  volume. 

(ii)  Increase  in  return  fluid-flow  rate, 

(iii)  Hole  not  taking  proper  amount  of 
fluid  during  trip. 

(iv)  Drilling  rate  change. 

(v)  Decrease  in  circulating  pressure  or 
increase  in  pump  strokes. 

(vi)  Trip,  connection,  and  background 
gas  changes. 

(vii)  Gas-cut  mud. 

(viii)  Water-cut  mud  or  chloride 
concentration  change. 

(ix)  Sloughing  shale  and  its 
appearance  at  the  surface, 

(x)  Well  flowing  with  pump  shutdown, 
and 

(xi)  Change  in  flow  properties  of 
drilling  fluid. 

(6)  Candidates  shall  receive 
instructions  on  the  correct  procedures 
for  shutting  in  a  well  for  well-control 
purposes,  including  use  of  the  BOP 
system,  the  choke  manifold,  and/or  the 
diverter  system  for  well  control.  These 
instructions  shall  include  the  sequential 
steps  to  be  followed. 

(7)  Candidates  shall  receive 
instructions  on  one  of  the  following 
constant  bottomhole  pressure  methods 
of  blowout  prevention  and  well  control, 
including  those  conditions  which  may  be 
unique  to  either  a  surface  or  subsea  BOP 
stack: 

(i)  Driller's  method. 

(ii)  Wait-and-weight  method. 

(iii)  Concurrent  (circulate  and  weight) 
method,  and 

(iv)  Other  appUcable  constant 
bottomhole  pressure  methods. 

(8)  Candidates  shell  participate  in 
blowout-prevention  and  well-control 
exercises  using  a  well  simulator  or  a 
model  well  in  accordance  with 
paragraph  (f)  of  this  section. 

(9)  Candidates  shell  be  instructed  on 
calculations  used  in  blowout  prevention 
and  well  control  and  the  basis  for  their 
use  including  the  foBowing: 
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(i)  Fluid-density  increase -required  to 
control  fluid  flow  into  wellbore. 

(ii)  Conversion  between  fluid  density 
and  pressure  and  the  importance  of  that 
conversion  in  understanding  danger  of 
formation  breakdown  under  the 
pressure  caused  by  the  fluid  column 
particularly  when  setting  casing  in 
shallow  formation, 

(iii)  Calculation  of  equivalent 
pressures  at  the  casing  seat  with 
emphasis  on  the  importance  of  casing 
seat  depth, 

(iv)  Drop  in  pump  pressure  as  fluid 
density  increases  during  well-control 
operations;  relationships  between  pump 
pressure,  pump  rate,  and  fluid  density, 
and 

(v)  Pressure  limitations  on  casings. 

(10)  Candidates  shall  receive 
instructions  on  unusual  well-control 
situations  which  include,  when: 

(i)  Drill  pipe  is  off  bottom, 
(ii)  Drill  pipe  is  out  of  the  hole, 
(iii)  Lost  circulation  occurs, 
(iv)  Drill  pipe  is  plugged, 
(v)  There  is  excessive  casing  presstu^, 
and 
(vi)  There  is  a  hole  in  drill  pipe. 

(11)  Candidates  shall  receive 
instructions  on  the  following: 

(i)  Contndling  shallow  gas  kicks, 
(ii)  Use  of  diverters,  and 
(iii)  Use  of  marine  risers. 

(12)  Candidates  intending  to  receive 
subsea  wdl-oontrol  qualification  shall 
receive  instructiona  on  the  special 
problems  in  blowout  prevention  and 
well  control  when  drilling  with  a  subsea 
BOP  stack  including: 

(i)  Choke  line  friction  determinations. 

(ii)  Riser  collapse, 

(iii)  Removal  of  trapped  gas  from  the 
BOP  stack  after  ccmtrolling  a  well  kick, 
and 

(iv)  "U"  tube  effect  as  gas  hits  the 
choke  line. 

(13)  Candidates  shall  receive 
instructions  on  the  installation, 
operation,  maintenance,  and  testing  of 
BOP  and  diverter  systems. 

(14)  Candidates  shall  receive 
instructions  on  the  purpose,  installation, 
operation,  and  general  maintenance  of 
the  following  auxiliary  equipment: 

(i)  Fluid-pit  level  indicator. 

(ii)  Fluid-volume  measuring  device. 

(iii)  Fluid-return  indicator. 

(iv)  Gas  detector. 

(v)  Trip  tank, 

(vi)  Gas  separator, 

(vii)  Degasser,  and 

(viii)  Adjustable  choke. 

(15)  Candidates  shall  receive 
instructions  on  the  limitations  of  the 
various  items  of  equipment  which  will 
be  subjected  to  pressure  and/or  wear. 

(16)  Candidates  shall  receive 
instructions  on  the  mechanics  involved 


in  varioos  weU-cootrol  ntuations. 

including  the  following  subjects: 

(i)  Gas-bubble  miration  and 
expansion. 

(ii)  Bleeding  volume  from  a  shut-in 
well  during  gas  migration. 

(iii)  Excessive  annular  surface 
pressure. 

(iv)  Differences  between  a  gas  kick 
and  a  sah  water  and/or  oil  kick, 

(v)  Procedures  and  problems  involved 
in  stripping  operations  with  drill  pipe, 

(vi)  ^>ecial  well-control  techniques 
(such  as,  but  not  limited  to,  barite  plugs 
and  cement  plugs). 

(vii)  Procedures  and  problems 
involved  when  experiencing  lost 
circulation  in  w^-control  operations, 

(viii)  Procedures  and  problems 
involved  when  experiencing  a  kidc 
while  drilling  in  a  hydrogen  sulfide  (HtS) 
environment,  and 

(ix)  Procedures  and  problems 
involved  when  experiencing  a  kick 
during  snubbing,  coil-tubing,  or  smaB- 
tubing  operations. 

(17)  Candidates  shall  receive 
instructions  on  organizing  and  directing 
a  well-killing  operation  and  shall 
subsequently  direct  such  an  operation 
using  a  model  well  or  simulation  device. 

(IB)  Candidates  shall  receive 
instructions  on  the  purpose  and  usage  of 
BOP  closing  units  including  the 
following: 

(i)  Charging  procedures  which  include 
precharge  and  operating  pressure, 

(ii)  Fluid  volumes  (usable  and 
required), 

(iii)  Fluid  pumps,  and 

(iv)  Maintenance  which  includes 
charging  fluid  and  inspection 
procedures. 

(19)  Candidates  shall  receive  stripfung 
and  snubbing  operations  instructions  on 
the  use  of  the  entire  BOP  system  for 
working  pipe  in  or  out  of  a  wellbore 
which  is  under  pressure. 

(20)  Candidates  shall  receive 
instructions  for  detecting  entry  into 
abnormally  pressured  formations  and 
the  accompanying  warning  signals, 
including  the  following: 

(i)  Penetration  rate  change, 
(ii)  Shale-density  change, 
(iii)  Mud-chloride  content  change, 
(iv)  Shale-cutting  characteristics,  and 
(v)  Trip,  connection,  and  background 
gas  changes. 

(21)  Candidates  shall  receive 
instructions  on  the  various  types  of 
completion  fluids  utilized  and  potential 
problems  caused  by  their  use  in  weU 
control,  including  the  following: 

(i)  Gases, 

(ii)  Water  base  system, 
(iii)  Oil  base  system,  and 
(iv)  Packer  fluids. 


(2Z)  Candidates  shall 
instructions  on  weU-completiafi/weB- 
control  problems  indnding  the 
following: 

(i)  Multiple  completions, 

(ii)  Running  a  drill  stem  test. 

(iii)  Perforating,  and 

(iv)  Other  completion  operations. 

(23)  The  course  outline  shall  indicate 
which  portions  of  the  course  will  not  be 
taught  to  students  intending  to  receive 
only  surface  well-control  qualification. 

(d)  Refresher  well-control  course  for 
drilling  supervisors.  Individuals  who 
work  as  a  drilling  supervisor  in  drilling 
operations  in  the  OCS  shall  successfully 
complete  a  refiesher  course  in  well 
control  after  successful  completion  of  a 
basic  w^-control  course  for  drilling 
supervisors  not  later  than  60  days  after 
the  anniversary  date  of  the  individual's 
last  successful  completion  of  a  certified 
course  for  drilling  supervisors  (basic 
course  in  well  control,  advanced  course 
in  well  c(Mitrol,  or  refresher  course  in 
well  control).  A  refresher  course  in  weU 
control  for  driUing  supervisors  shall 
include  the  following: 

(1)  Candidates  riiall  receive 
instructions  in  the  most  recent 
improvements  in  equipment  or  methods 
for  well  control  and  any  applicable 
Government  regulations  that  pertain  to 
well-control  operations  and  equipment 

(2)  Candidates  shall  receive 
instructions  on  at  least  one  constant 
bottomhole  pressure  method  of  well 
control. 

(3)  Candidates  riiall  participate  in 
simulator  practice  problems  m  well 
control,  simulating  a  surface  BOP  stadc 
or  a  subsea  BOP  stadc  and  at  least  one 
simulator  well-control  test  problem. 
Candidates  qualifying  for  subsea  well 
control  shall  be  assi^ed  a  subsea 
simulator  problem. 

(e)  Qualification  procedures  for 
drilling  supervisors.  No  individual 
employed  as  a  drilling  siqservisor  shall 
engage  in  operations  in  the  OCS  as  a 
drilling  supervisor  unless  the  following 
qualifications  are  met 

(1)  The  individual  shall  have 
successfully  completed  the  training 
requirements  in  (  2Sa212(c)  of  this 
section  and  pass  written  and/or  oral 
tests  and  hands-on  demonstrations  to 
verify  that  the  individual  has  a  thorough 
understanding  of  the  well-control 
equipment  techniques,  and  prindi^s 
outlined  in  paragraph  (c)  of  this  section 
and  is  qualiJBed  to  organize  and  direct  a 
blowout  prevention/well-control 
procedure  during  drilling  operations. 
Evidence  of  the  successful  completion  of 
training  requirements  shall  be 
maintained  at  the  job  site. 
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(2)  The  individual  shall  maintain  the 
qualification  by  the  following: 

(i)  Successful  completion  of  an 
approved  basic  well-control  course  for 
drilling  supervisors  or  an  advanced 
well-control  course  for  drilling 
supervisors  at  least  once  every  4  years; 
and  . 

(ii)  Successful  completion  of  a 
refresher  well-control  course  for  drilling 
supervisors  not  later  than  60  days  after 
the  individual's  last  successful 
completion  of  a  certified  coivse  for 
drilling  supervisors  (basic  course  in  well 
control  advanced  course  in  well  control, 
or  refresher  course  in  well  control]. 

(f)  Submission  of  well-control  training 
programs  for  drilling  supervisors. 
Training  programs  and  implementation 
plans  for  well-control  training  for 
drilling  supervisors  shall  be  submitted  to 
the  Deputy  Associate  Director  for  . 
Offshore  Operations  for  approval  in 
accordance  with  {  250,211  of  this 
subpart  and  the  following  additional 
requirements:. 

(1)  The  training  program  and  plan 
shall  contain  the  following  specific    .  ■. 
information  on  the  simulator  or  test 
well: 

(i)  Simulator  or  test  well  capability  for 
surface  and,  if  apphcable,  subsea  BOP 
training. 

(ii)  Capability  to  simulate  lost 
circulation  and  secondary  kicks,  and 

(iii)  Types  of  kicks  that  can  be 
simulated. 

(2)  The  training  progratii  and 
implementation  plan  8haI^  include  the 
methods  to  be  used  for  performing  the 
hands-on  qualification  tests. 
Qualification  tests  shall  include  at  least 
two  practice  problems  with  the 
candidate's  position  rotated  as  part  of  a 
team.  Teams  working  on  the  hands-on 
qualification  tests  shall  consist  of  no 
more  than  three  members. 

(3)  The  training  program  and 
implementation  plan  shall  stipulate  that 
each  candidate  shall  satisfactorily  and 
completely  perform  the  hands-on 
qualification  test(s]  which  consists  of  a 
surface  BOP  stack  or  a  subsea  BOP 
stack  simulation.  Candidates  qualifying 
for  subsea  well  control  shall  be 
considered  qualified  for  either  surface  or 

.  subsea  operations. 

(4)  Any  retest  of  a  candidate  must  be 
accomplished  within  48  hours  of  the 
initial  test.  Both  hands-on  and  written 
test  problems  on  a  retest  shall  be 
different  from  the  test  problems 
originally  given  the  candidate.  If  the 
candidate  fails  the  retest.  the  candidate 
must  participate  in,  and  successfully 
complete,  a  basic  course  in  well  control 
for  drilling  supervisors. 


S250;213   WeRswinpietionandworfcover 
wen  controL 

(a)  Floorhand  training.  After  2  years 
following  the  effective  date  of  this  rule, 
individuals  employed  as  floorhands,  or 
the  equivalent,  in  completion  and/or 
workover  operations  without  the  tree  in 
place  in  the  OCS  shall  be  trained  in 
blowout  prevention  and  well  control  in 
accordance  with  the  following  criteria: 

(1)  A  floorhand,  or  employees  in  an 
equivalent  job  classification,  shall 
receive  general  instructions  on  BOP 
equipment  and  procedures  consistent 
with  the  type  of  BOP  system  and 
procedures  utilized  on  the  completion/ 
workover  rig  (includes  drilling  rig  used 
for  well-completion  operations]  upon 
which  the  floorhand  is  employed. 
Instructions  to  floorhands  or  employees 
in  an  equivalent  job  classification  shall 
include  the  purpose,  operation,  and 
general  care  of  the  following: 

(i)  Annular  BOP. 

(ii)  Ram-type  BOP, 

[iii]  Accumulator  system, 

(iv)  Work  string  inside  BOP, 

(v)  Work  string  safety  valve, 

(vi)  Kelly  cock. 

(vii]  Choke  manifold. 

(viii]  Degasser. 

(ix]  Adjustable  choke,  and 

(x]  Wellhead  and  tree. 

(2]  In  addition  to  the  above, 
floorhands  or  employees  in  an 
equivalent  job  classification  shall 
receive  instruction!  on  the  purpose, 
operation,  and  general  care  of  the 
following  auxiliary  equipment  if  present: 

(i]  Fluid-pit  level  indicator, 

(ii]  Fluid-volume  measuring  device, 

(iii]  Fluid-return  indicator, 

(iv)  Gas  detector, 

(v)  Fluid-gas  separator,  and 

(vi)  Trip  tank. 

(3)  Floorhands  or  employees  in  an 
equivalent  job  claasification  shall 
receive  general  instructions  on  blowout 
and  well  control  during  well 
completion/workover  operations  such 
as  operation  of  the  choke  manifold, 
stand  pipe,  filling  die  tubing  and  casing 
with  fluid  to  control  bottomhole 
pressure  and  removal  of  tree  and  tubing 
hanger. 

(4)  Floorhands  or  employees  in  an 
equivalent  job  claasification  shall 
receive  general  instructions  in  the  care, 
handling,  and  characteristics  of 
completion,  workover,  and  packer  fluids 
including; 

(i)  Functions  of  a  completion/ 
workover  fluid, 

(A)  Well  killing, 

(B)  Cleaning  out  a  well. 

(C)  Plugging  back  to  complete  in  a 
shallower  interval,  and 

(D)  Bridging  agefits. 
(ii)  Fluid  types. 


(A)  Gases, 

(B)  Water  base  systems,- 

(C)  Oil  base  systems,  and 

(D)  Packer  fluids. 

(iii)  Flow  properties  with  emphasis  on 
the  following: 

(A)  Density  (weight)  and  temperature 
offset,  I' 

(B)  Viscosity.  I 

(C)  Procedure  for  fluid  density 
(weight). 

(D)  Gas  cutting, 

(E)  Fluid  loss, 

(F)  Salinity. 

(G)  Solids  content,  and 

(H)  Caustic  effect  of  brines  and  safe 
handling  of  fluids. 

(5)  Flooriiands  or  en^loyees  in  an 
equivalent  job  classifioation  shall 
receive  general  instructions  on  warning 
signals  that  indicate  that  a  kick  is 
occurring  or  about  to  occur  or  conditions 
that  can  lead  to  a  kick,  including  die 
following: 

(i)  Gain  in  pit  volume  and/or  increase 
in  fluid  return  rate, 

(ii)  Hole  not  taking  poper  amount  of 
fluid  during  trips, 

(iii)  Well  flowing  with  pump 
shutdown, 

(iv)  Change  in  flow  properties  of 
completion/workover  fluid,  and 

(v)  Trip,  connection,  and  background 
gas  changes. 

(b)  Qualification  procedures  for 
floorhand.  No  floorhand  or  employee  in 
an  equivalent  job  classification  shall 
participate  in  well-completion  or- 
workover  operations  without  the  tree  in 
place  in  the  OCS  for  more  than  6  months 
unless  the  following  qaalificatioos  are 
met:  ' 

(1)  A  floorhand  or  ao  employee  in  an- 
equivalent  job  classification  shall 
successfully  complete  the  training  in 
well  control  which  meets  the  criteria  set 
forth  in  paragraph  (a)  of  this  section. 
Documented  evidence  of  each 
successfully  completed  element  of 
training  shall  be  maintained  at  the  job 
site. 

(2)  A  floorhand  or  employee  in  an 
equivalent  job  classification  shall 
successfully  complete  a  qualifying  test 
consisting  of  participation  in  a  well- 
control  drill  at  the  job  site  carried  out 
within  the  time  limit  prescribed.  The 
time  required  for  a  floorhand  or 
employee  in  an  equivalent  job 
classification  to  carry  out  his/her 
responsibility  during  the  well-control 
drill  shall  be  entered  on  the  driller's  log. 
and  appropriate  documentation  shall  be 
furnished  to  the  successful  employee. 

(3)  To  maintain  quahfication,  a 
floorhand  or  employee  in  an  equivalent 
job  classification  must  participate  in 
weekly  well-control  drills,  as  prescribed 
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in  §§  250.86  and  250.106  of  Subparts  E 
and  F.  respectively,  of  this  part.  The 
date  and  time  required  for  the  candidate 
to  complete  each  drill  shall  be  recorded 
in  the  operations  log. 

(4)  A  training  manual  containing 
instructional  material  on  the  subjects 
described  in  paragraph  (a)  of  this 
section  shall  be  provided  floorhands 
and  employees  in  an  equivalent  job 
classification  for  their  use  and  retention 
for  future  reference. 

(c)  Basic  completion/workover  well- 
control  training  course  for  supervisors. 
After  2  years  following  the  effective 
date  of  this  rule,  individuals  employed 
as  completion/woricover  supervisors  in 
well-completion  or  well-workover 
operations  without  the  tree  in  place  in 
the  OCS  shall  be  trained  in  blowout 
prevention  and  well  control  in 
accordance  with  the  following: 

(1)  A  candidate  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  in  regcuti  to  completion/ 
woricover  well-control  operations  and 
BOP  equipment.  Copies  of  current 
regulations  or  abstracts  of  pertinent 
provisions  shall  be  furnished  to  the 
candidate.  This  material  shall  be  kept 
current  so  that  it  reflects  the  latest 
revisions  or  additions  to  Government 
regulations.  At  a  minimum,  these 
instructions  shall  cover  the  following 
subject  matter 

(i)  Well-completion/workover 
requirements  contained  in  Subparts  E 
and  F  of  30  CFR  Part  250. 

(ii)  Wellbore  plugging  and 
abandonment,  and 

(iii)  A  general  discussion  of  pollution 
prevention  and  waste  disposal  with 
emphasis  on  its  relation  to  well  control. 

(2)  Candidates  shall  receive 
instructions  on  the  care,  handling,  and 
characteristics  of  well-completion, 
workover,  and  packer  fluids,  including 
the  following: 

(i)  Functions  of  a  well-completion  or 
workover  fluid: 

(A)  Well  control  (killing). 

(B)  Cleaning  out  a  well, 

(C)  Plugging  back  to  complete  a 
shallower  interval,  and 

(D)  Bridging  agents, 
(ii)  Fluid  types: 

(A)  Gases, 

(B)  Water-base  system. 

(C)  Oil-base  system  and 

(D)  Packer  fluids. 

(iii)  Fluid  properties  with  emphasis  on 
the  following: 

(A)  Density  (weight)  and  temperature 
offset. 

(B)  Viscosity, 

(C)  Procedure  for  increasing  fluid 
density  (weight), 

(D)  Gas  cutting. 


(E)  Fluid  loss. 

(F)  Salinity, 

(G)  Solids  content, 
(H)  Gel  strength, 

(I)  Crystallization,  and 
(J)  Caustic  effect  of  brines  and  safe 
handling  of  fluids. 

(3)  Candidates  shall  receive 
instructions  on  the  major  causes  of  an 
uncontrolled  flow  from  a  well,  including 
the  following: 

(i)  Failure  to  keep  the  hole  full, 

(ii)  Swabbing  effect  of  pulling  the 
pipe, 

(iii)  Loss  of  circulation, 

(iv)  Insufficient  density  of  completion/ 
workover  fluid. 

(v)  Abnormally  pressured  formations, 
and 

(vi)  Effect  of  too  rapid  lowering  pipe 
in  the  hole. 

(4)  Candidates  shall  receive 
instructions  on  the  importance  of 
measuring  the  volume  of  fluid  required 
to  fill  the  hole  during  trips  and  methods 
for  measuring  and  recording  hole-fill 
volumes. 

(5)  Candidates  shall  receive 
instructions  on  the  warning  signals  that 
indicate  that  a  kick  is  occurring  or  is 
about  to  occur  and  on  conditions  that 
can  lead  to  a  Icick.  including  the 
following: 

(i)  Gain  in  pit  volume. 

(ii)  Increase  in  return  fluid  flow  rate, 

(iii)  Hole  not  taking  proper  amount  of 
fluid  during  trip, 

(iv)  Decrease  in  circulating  pressure 
or  increase  in  pump  strokes, 

(v)  Trip,  connection,  and  background 
gas  changes, 

(vi)  Fluid  cutting  (weight  loss), 

(vii)  Well  flowing  with  pump 
shutdown,  and 

(viii)  Change  in  flow  properties  of 
well-completion/workover  fluid. 

(6)  Candidates  shall  receive 
instructions  on  the  correct  procedures 
for  shutting  in  a  well  for  well-control 
purposes,  including  use  of  the  BOP 
system  and  the  choke  manifold  for  well 
control.  These  instructions  shall  include 
the  sequential  steps  to  be  followed. 

(7)  Candidates  shall  receive 
instructions  on  one  of  the  following 
constant  bottomhole  pressure  methods 
for  blowout  prevention  and  well  control, 
including  those  conditions  which  may  be 
unique  to  either  a  surface  or  subsea  BOP 
stack. 

(i)  Driller's  method, 

(ii)  Wait-and-weight  method. 

(iii)  Concurrent  (circulate  and  weight) 
method,  and 

(iv)  Other  applicable  constant 
bottomhole  pressure  methods. 

(8)  Candidates  shall  participate  in 
blowout-prevention  and  weH<<:ontrol 
exercises  using  a  well  simulator  or  a 


model  wellln  accordance  %vith 
paragraph  (f)  of  this  section. 

(9)  Candidates  shall  be  instructed  on 
calculations  used  in  blowout  prevention 
and  well  control  and  the  basis  for  their 
use.  including  the  following: 

(i)  Hydrostatic  pressure  and  pressure 
gradient, 

(ii)  Fluid-density  increase  required  to 
control  fluid  flow. 

(iii)  Conversion  between  fluid  density 
and  pressure  and  the  importance  of  that 
conversion  in  understanding  danger  of 
formation  breakdown  under  the 
pressure  caused  by  the  fluid  column. 

(iv)  Drop  in  pump  pressure  as  fluid 
density  increases  during  well-control 
operations;  relationships  between  pump 
pressure,  pump  rate,  and  fluid  density, 
and 

(v)  Pressure  limitations  on  casings. 

(10)  Candidates  shall  receive 
instructions  on  unusual  well  control 
situations  which  shall  include,  but  not 
be  limited  to,  the  following: 

(i)  Work  string  is  off  bottom, 

(ii)  Woric  string  is  out  of  the  hole, 

(iii)  Lost  circidation  occurs. 

(iv)  Work  string  is  plu^ied. 

(v)  There  is  excessive  casing  pressure. 

(vi)  There  is  a  hole  in  woric  string. 

(vii)  There  are  multiple  completions  in 
the  hole  (more  than  one  zone  open  to 
well),  and 

(viii)  There  is  a  hole  in  the  casing 
string. 

(11)  Candidates  intending  to  receive 
subsea  well-control  qualification  shall 
receive  instructions  on  the  special 
problems  in  blowout  prevention  and 
well  control  when  utilizing  a  subsea 
BOP  stack  including: 

(i)  Use  of  marine  risers, 

(ii)  Choke  line  friction  determinations. 

(iii)  Riser  collapse. 

(iv)  Removal  of  trapped  gas  from  the 
BOP  stack  after  controlling  a  well  kick, 
and 

(v)  "U"  tube  effect  as  gas  hits  the 
choke  line. 

(12)  Candidates  shall  receive 
instructions  on  the  installation, 
operation,  maintenance,  and  testing  of 
BOP  systems. 

(13)  C-'ndidates  shall  receive 
instructions  on  the  purpose,  installatiun, 
operation,  and  general  maintenance  of 
the  following  auxihary  equipment: 

(i)  Fluid-pit  level  indicator. 

(ii)  Fluid-volume  measuring  device. 

(iii)  Fluid-return  indicator, 

(iv)  Gas  detector, 

(v)  Trip  tank. 

(vi)  Gas  separator. 

(vii)  Degasser,  and 

(viii)  Adjustable  choke. 

(14)  Candidates  shall  receive 
instructions  on  the  limitations  of  the 
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various  items  of  equipment  which  will 
be  subjected  to  pressure  and/or  wear. 

(15)  Candidates  shall  receive 
instructions  on  the  mechanics  involved 
in  various  well-control  situations 
including  the  following  subjects: 

(i)  Gas-bubble  migration  and 
expansion, 

(ii)  Bleeding  volume  from  a  shut-in 
well  during  gas  migration, 

(iii)  Excessive  annular  surface 
pressure,  1 

(iv)  Differences  between  a  gas  kick 
and  a  salt  water  and/or  oil  kick, 

(v)  Procedures  and  problems  involved 
In  stripping  and  snubbing  operations 
with  work  string, 

(vi]  Special  well-control  techniques 
such  as,  but  not  limited  to,  barite  plugs, 
cement  plugs,  bullheading,  and  lubricate 
and  bleed, 

(vii)  Procedures  and  problems 
involved  when  experiencing  lost 
circulation  in  completion  and  workover 
operations,  and 

(viii)  Procedures  and  problems 
involved  when  experiencing  a  kick 
while  conducting  completion/workover 
operations  in  a  t^S  sidfide  environment. 

(16)  Candidates  shall  receive 
instructions  on  organizing  and  directing 
a  well-killing  operation  during 
completion  and  workover  operations 
and  shall  subsequently  direct  such  an 
operation  using  a  model  well  or 
simulation  device. 

(17)  Candidates  shall  receive 
instructions  on  the  purpose  and  usage  of 
BOP  closing  units,  including  the 
following: 

(i)  Charging  procedures  which  include 
precharge  and  operating  pressure, 

(ii)  Fluid  volumes  (usable  and 
required), 

(iii)  Fluid  pumps,  and 

(iv)  Maintenance  which  includes 
charging  fluid  and  inspection 
procedures. 

(18)  Candidates  shall  receive 
instructions  on  well-control  problems 
during  completion  and  workover 
operations,  including  the  following: 

(i)  Killing  a  flow  during  a  completion 
or  workover  operation, 

(ii)  Simultaneous  drilling  and 
completion  or  workover  operations  on 
the  same  platform, 

(iii)  Killing  a  producing  well,  and 

(iv)  Removing  the  tree. 

(19)  Candidates  shall  receive 
instructions  in  well-control  equipment, 
including  the  following: 

(i)  Surface  equipment, 

(ii)  Downhole  tools  and  tubulars,  and 

(iii)  Packers. 

(20)  Candidates  shall  receive 
instructions  in,  but  are  not  limited  to.  the 
following  topics: 


(i)  Reasons  for  well-completion  or 
workover  operations: 

(A)  Reworking  a  producing  reservoir 
to  control  water  and/or  gas  production, 

(B)  Water  coning, 

(C)  Completing  for  production  from  a 
new  reservoir, 

(D)  Completing  a  well  in  more  than 
one  reservoir, 

(E)  Stimulating  a  completion  in  a 
producing  reservoir  to  increase 
production,  and 

(F)  Repair  mechanical  failure, 
(ii)  Killing  a  producing  well: 

(A)  Bullheading, 

(B)  Lubricate  and  bleed, 

(C)  Coil-tubing  unit,  and 

(D)  Snubbing  unit. 

(iii)  Preparing  the  well  for  entry: 

(A)  Use'  of  back  pressure  valves, 

(B)  Surface  and  subsurface  safety 
systems, 

(C)  Removal  of  tree  and  tubing 
hanger,  and 

(D)  Installation  and  testing  of  blowout 
preventer  and  wellhead  prior  to  removal 
of  back  pressure  valves  and  tubing 
plugs. 

(21)  The  course  outline  shall  indicate 
which  portions  of  the  course  will  not  be 
taught  to  students  intending  to  receive 
only  siuface  weltcontrol  qualiflcation. 

(d)  Refresher  completion/workover 
well-control  training  course  for 
supervisors.  Individuals  who  are 
employed  as  a  completion  or  workover 
supervisor  in  0C8  completion  or 
workover  operations  without  the  tree  in 
place  in  the  OCS  shall  successfully 
complete  a  refresher  course  in 
completion  and  workover  well  control 
not  later  than  60  days  after  the 
anniversary  of  the  individual's  last 
successful  completion  of  a  certified 
course  in  well  control  for  supervisors  of 
completion  and/or  workover  operations 
without  the  tree  in  place  (basic  course  in 
well  control,  advanced  course  in  well 
control,  or  refresber  course  in  well 
control).  A  refresher  course  in  well 
control  for  supervisors  of  completion 
and/or  workover  operations  without  the 
tree  in  place  shall  include  the  following: 

(1)  Candidates  shall  receive 
instructions  in  the  most  recent 
improvements  in  equipment  or  methods 
for  blowout  prevention  and  well  control 
and  any  applicable  Government 
regulations  that  pertain  to  blowout- 
prevention  and  well-control  operations 
and  equipment. 

(2)  Candidates  shall  receive 
instructions  on  at  least  one  constant 
bottomhole  pressure  method  of  well 
control. 

(3)  Candidates  shall  participate  in  at 
least  one  simulator  practice  problem  in 
well  control,  simulating  a  surface  BOP 
stack  or  a  subsea  BOP  stack,  and  at 


least  one  simulator  well-control  test 
problem.  Candidates  attempting  to 
qualify  for  subsea  well  control  shall  be 
assigned  a  subsea  simulator  problem. 

(e)  Qualification  ptocedures  for 
completion/workover  supervisor.  No 
individual  employed  as  a  completion  or 
workover  supervisor  shall  engage  in 
supervising  completion  or  workover 
operations  without  the  tree  in  place  in 
the  OCS  unless  the  following 
qualifications  are  met: 

(1)  The  individual  shall  have 
successfully  completed  the  training 
requirements  in  §  250.213(c]  and  passed 
written  tests  and  hands-on 
demonstrations  to  verify  that  the 
individual  has  a  thorough  understanding 
of  the  well-control  equipment, 
techniques,  and  principles  outlined  in 
paragraph  (c)  of  this  section  and  is 
qualified  to  organize  and  direct  a 
blowout-prevention  or  well-control 
procedure  during  a  completion  or 
workover  operation.  Evidence  of  the 
successful  completion  of  these  training 
requirements  shall  bt  maintained  at  the 
job  site. 

(2)  The  Individual  shall  maintain  the 
quaUfication  by  the  following: 

(i)  Successful  completion  of  an 
approved  basic  completion/workover 
supervisor  well-control  course  or  an 
advanced  completioa/ workover 
supervisor  well-control  course  not  later 
than  60  days  after  the  4th  anniversary  of 
the  individual's  last  successful 
completion  of  a  basic  or  advanced 
course  in  well  control  for  supervisors  of 
well-completion  or  workover  operations 
with  the  tree  removed. 

(ii)  Successful  conipletion  of  a 
refresher  course  in  completion  and 
workover  well-control  operations  in 
accordance  with  paragraph  (d)  of  this 
section. 

(f)  Submission  of  training  programs 
for  completion/workover  well-control 
course.  Training  programs  and 
implementation  plans  for  well-control 
training  for  supervisors  of  well- 
completion  and  workover  operations 
without  the  tree  in  place  shall  be 
submitted  to  the  Deputy  Associate 
Director  for  Offshore  Operations  for 
approval  in  accordance  with  §  250.211  of 
this  part  and  the  following  additional 
requirements: 

(1)  The  training  program  and  plan 
shall  contain  the  foltewing  specific 
information  on  the  simulator  or  test 
well: 

(i)  Simulator  or  test  well  capability  for 
surface  and,  if  applicable,  subsea  BOP 
training, 

(ii)  Capability  to  simulate  lost 
circulation  and  secondary  kicks,  and 
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(iii)  Types  of  kicks  that  can  be 
simulated. 

(2)  The  training  program  and 
implementation  plan  shall  include  the 
methods  to  be  used  for  performing  the 
hands-on  qualiHcation  tests. 
Qualification  tests  shall  include  at  least 
two  practice  problems  with  the 
candidate's  position  rotated  as  part  of  a 
team.  Teams  working  on  hands-on 
qualiHcation  tests  shall  consist  of  no 
more  than  three  members. 

(3)  The  training  program  and 
implementation  plan  shall  stipulate  that 
each  candidate  shall  satisfactorily  and 
completely  perform  the  hands-on  test 
which  consists  of  a  surface  BOP  stack  or 
a  subsea  BOP  stack  simulation. 
Candidates  qualifying  for  subsea  well 
control  shall  be  considered  qualified  for 
either  surface  or  subsea  operations. 

(4)  Any  retest  of  a  candidate  must  be 
accomplished  within  48  hours  of  the 
initial  test.  Both  hands-on  and  written 
test  problems  on  a  retest  shall  be 
different  &om  the  test  problems 
originally  given  the  candidate.  If  the 
candidate  fails  the  retest,  the  candidate 
must  participate  in,  and  successfully 
complete,  a  basic  course  in  well  control 
for  supervisors  of  well-completion  and 
workover  operations. 

(g)  Basic  well-control  training  course 
for  well-servicing  operations.  Aiter  2 
years  following  the  effective  date  of  this 
rule,  at  least  one  member  of  a  well- 
servicing  crew  shall  be  trained  in 
accordance  with  the  following 
requirements  and  shall  be  present  at  all 
times  when  snubbing,  coil-tubing,  or 
small-tubing  operations  are  being 
conducted.  The  trained  individual  need 
only  be  trained  in  the  area  of  the 
operation  which  that  individual  will  be 
conducting  (i.e.,  snubbing,  coil  tubing,  or 
small  tubing). 

(1)  A  candidate  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  with  regard  to  well-completion 
and  workover  well-control  operations 
and  blowout-prevention  equipment. 
Copies  of  current  regulations  or 
abstracts  of  pertinent  provisions  shall 
be  furnished  to  the  candidate.  This 
material  shall  be  kept  current  so  that  it 
reflects  the  latest  revisions  or  additions 
to  Government  requirements.  At  a 
minimum,  these  instructions  shall 
include  the  following: 

(i)  Well-completion/workover 
procedures  outlined  in  Subparts  E  and  F 
of  this  part, 

(ii)  Emergency  shutdown  systems, 

(iii)  Production  safety  systems, 

(iv)  Well  plugging  and  abandonment, 
and 

(v)  Pollution  prevention  and  waste 
disposal. 


(2)  Candidates  shall  receive 
instructions  in  the  care,  handling,  and 
characteristics  of  well-completion, 
workover,  and  packer  fluids,  including 
the  following: 

(i)  Functions  of  a  well-completion  or 
workover  fluid: 

(A)  Well  control  (killing), 

(B)  Cleaning  out  a  well, 

(C)  Plugging  back  to  complete  a 
shallower  interval,  and 

(D)  Bridging  agents, 
(ii)  Fluid  types: 

(A)  Gases, 

(B)  Water  base  system. 

(C)  Oil  base  system,  and 

(D)  Packer  fluids. 

(iii)  Fluid  properties  with  emphasis  on 
the  following: 

(A)  Density  (weight)  and  temperature 
offset, 

(B)  Viscosity, 

(C)  Procedure  for  increasing  fluid 
density  (weight], 

(D)  Gas  cutting, 

(E)  Fluid  loss, 

(F)  Salinity, 

(G)  Solids  content, 
(H)  Gel  strength, 

(1)  Crystallization,  and 
(])  Caustic  effect  of  brines  and  safe 
handling  of  fluids. 

(3)  Candidates  shall  receive 
instructions  in  well-control  equipment 
including  the  followitig: 

(i)  Surface  equipment: 

(A)  Well  completion  and  workover 
equipment, 

(B)  BOP  equipment,  and 

(C)  Tree. 

(ii)  Tubulars: 

(A)  Tubing  hangeri 

(B)  Backpressure  valve  (threaded/ 
profile), 

(C)  Landing  nipples, 

(D)  Lock  mandrels  for  corresponding 
nipples  and  operational  procedures  for 
each, 

(E)  Gas  lift  equipment,  and 

(F)  Running  and  pulling  tools 
operation. 

(4)  Candidates  shall  receive 
instructions  in  the  following  topics: 

(i)  Reasons  for  well-completion  and 
workover 

(A)  Reworking  a  completion  in  a 
producing  reservoir  to  control  water 
and/or  gas  production, 

(B)  Completing  for  production  in  a 
new  reservoir, 

(C)  Completing  for  production  in  more 
than  one  reservoir, 

(D)  Stimulating  a  completion  in  a 
producing  reservoir  to  increase 
production,  and 

(E)  Repair  mechanical  failure, 
(ii)  Killing  a  producing  well: 

(A)  Bullheading, 

(B)  Lubricate  and  bleed,  ^ 


(C)  Coil-tubing  unit  and 

(D)  Snubbing  unit. 

(iii)  Preparing  the  well  for  entry: 

(A)  Surface  and  subsurface  safety 
systems, 

(B)  Removal  of  tree  and  tubing  hanger, 
and 

(C)  Installation  and  testing  of  blowout 
preventer  and  wellhead  prior  to  removal 
of  back-pressure  valves  and  tubing 
plugs. 

(iv)  Procedure  and  problems  involved 
when  experiencing  a  kick  while 
conducting  completion/workover 
operations  in  an  HtS  environment. 

(5)  Candidates  shall  receive 
instructions  on  the  correct  procedures 
for  shutting.in  a  well  for  well.control 
purposes,  including  controlling  a  well 
with  the  BOP  system,  and  surface/ 
subsurface  safety  system.  These 
instructions  shall  include  the  sequential 
steps  to  be  followed. 

(6)  Candidates  intending  to  become 
qualified  for  snubbing  operations  shall 
receive  instructions  in  snubbing  units, 
including  the  following: 

(i)  Types: 

(A)  Rig  assist,  and 

(B)  Stand  alone, 
(ii)  Applications: 

(A)  Running  and  pulling  production  or 
kill  strings, 

(B)  Resetting  weight  on  packers, 

(C)  Fishing  for  lost  wireline  tools  or 
parted  kill  strings,  and 

(D)  Circulating  needed  cement  or 
fluid. 

(iii)  Equipment: 

(A)  Operating  mechanism. 

(B)  Power  supply, 

(C)  Control  assembly  and  basket. 

(D)  Slip  assembly, 

(E)  Mast  and  counterbalance  winch, 
and 

(F)  Access  window, 
(iv)  BOP  equipment: 

(A)  Tree  connection  or  flange, 

(B)  Rams, 

(C)  Spool, 

(D)  Traveling  slips. 

(E)  Manifolds, 

(F)  Auxiliary— (FOSV.  Inside  BOP). 

(G)  Maintenance,  and 
(H)  Testing. 

(7)  Candidates  intending  to  become 
qualified  for  coil-tubing  operations  shall 
receive  instructions  in  coil  tubing  units, 
including  the  following: 

(i)  Applications: 

(A)  Initiating  flow, 

(B)  Cleaning  out  sand  in  tubing,  and 

(C)  Performing  stimulation  operations, 
(ii)  Equipment  description: 

(A)  Coil  tubing, 

(B)  Reel, 

(C)  Injection  head, 

(D)  Control  assembly,  and 
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(E)  Injector  hoist, 
(iii)  BOP  equipment: 

(A)  Tree  connection  or  flange, 

(B)  Rams, 

(C)  Infector  assembly,  and 

(D)  Circulating  system. 

(8)  Candidates  intending  to  become 
qualified  for  small-tubing  operations 
shall  receive  instructions  in  small-tubing 
units,  including  the  following: 

(i)  Applications: 

(A)  Stimulation  operations, 

(B)  Cleaning  out  sand  and  other 
obstructions  in  tubing,  and 

(C)  Plugback  and  squeeze  cementing, 
(ii)  Equipment  description: 

(A)  Derrick  and  drawwori(S, 

(B)  Small  tubing, 

(C)  Pumps,  and 

(D)  Weighted-fluids  facilities, 
(iii)  BOP  equipment. 

(iv)  Weighted  fluids: 

(A)  Rams, 

(B)  Wellhead  connection,  and 

(C)  Check  valve. 

(9)  Candidates  shall  receive 
instructions  in  special  tools  and 
systems,  including  the  following: 

(i)  Automatic  shut-down  systems: 

(A)  Control  points, 

(B)  Activator  pilots, 

(C)  Monitor  pilots, 

(D)  Control  manifolds,  and 

(E)  Subsurface  system, 
(iij  Flow  string  systems: 

(A)  Tubing, 

(B)  Mandrels  and  nipples, 

(C)  Flow  couplings, 

(D)  Blast  joints,  and 

(E)  Sliding  sleeves. 

(iii)  Pump  down  equipment: 

(A)  Purpose, 

(B)  Applications, 

(C)  Requirements, 

(D)  Surface  circulating  systems, 

(E)  Horizontal  lubricators, 

(F)  Entry  loops,  and 

(G)  Tree  connection/flange. 

(10)  Candidates  shall  receive 
instructions  on  the  limitations  on  the 
various  items  of  equipment  which  will 
be  subjected  to  pressure  and/or  wear. 

(h)  Refresher  well-control  training 
course  for  well-servicing  operations.  To 
maintain  their  qualiHcations,  individuals 
who  are  trained  in  well-servicing 
operations  in  the  OCS  shall  successfully 
complete  a  refresher  course  in  well 
control  not  later  than  60  days  after  the 
anniversay  date  of  the  individual's  last 
successfully  completed  certified  well- 
servicing  course  (basic  course, 
advanced  course,  or  refresher  course).  A 
refresher  course  in  well  control  for  well- 
servicing  operations  shall  contain 
instructions  in  the  technological 
advances  and  improvements  in 
equipment  or  methods  for  blowout 
prevention  and  well  control  and  any 


new  Govermnect  requirements 
applicable  to  well  control  during 
snubbing,  coil-tubing,  and  small-tubing 
operations  in  the  OCS.  The  candidate 
shall  also  pass  a  written  test. 

(i)  Qualification  procedures  for  well 
servicing.  At  least  one  member  of  a 
well-servicing  orew  shall  be  trained  in 
accordance  with  the  following 
requirements  and  shall  be  present  at  all 
times  when  snubbing,  coil-tubing,  or 
small-tubing  operations  are  being 
conducted.  The  trained  individual  need 
only  be  trained  in  the  area  of  the 
operation  which  that  individual  will  be 
conducting  (i.e.,  snubbing,  coil  tubing,  or 
small  tubing). 

(1)  The  individual  shall  have 
successfully  completed  the  applicable 
training  requirements  in  S  250.213(g)  of 
this  section  and  passed  a  written  test  to 
verify  that  the  individual  has  a  thorough 
understanding  of  well-control 
equipment,  techniques,  and  principles 
outlined  in  §  2S0.213(g)  of  this  section 
and  is  quahfied  to  organize  and  direct 
blowout-prevention  or  well-control 
activities  during  a  snubbing,  coil-tubing, 
or  small-tubing  operation.  Evidence  of 
the  successful  completion  of  required 
training  shall  be  maintained  at  the  job 
site.  Such  evidence  shall  indicate  the 
area(s)  for  which  the  employee  is 
trained  (i.e.,  snabbing,  coil  tubing,  and/ 
or  small  tubing]. 

(2)  The  individual  shall  maintain  the 
quaUfication  bv  the  following: 

(i)  Successful  completion  of  the  basic 
well  control  for  well-servicing 
operations  course  or  the  advanced  well- 
control  course  for  well  servicing  at  least 
once  every  4  years,  and 

(ii)  Successful  completion  of  a 
refresher  course  in  well  control  for  well- 
servicing  operations  not  later  than  60 
days  after  the  anniversary  date  of  the 
last  successfully  completed  basic  course 
in  well-servicing  well  control,  advanced 
course  in  well-servicing  well  control,  or 
refresher  course  in  well-servicing  well 
control. 

(j)  Submission  of  training  program  for 
well  servicing.  Training  programs  and 
implementation  plans  for  well-control 
training  for  well  servicing  shall  be 
submitted  to  the  Deputy  Associate 
Director  for  Offshore  Operations  for 
approval  in  accordance  with  S  250.211  of 
this  part. 

§250.214    Production  safety  system 
training. 

(a)  Basic  production  safety  system 
personnel  course.  Diuing  the  2-year 
period  following  the  effective  date  of 
these  regulations,  personnel  engaged  in 
production  operations  shall  be  in 
compliance  with  training  regulations  in 
effect  prior  to  the  effective  date  of  this 


rule.  For  individuals  successfully 
completing  a  production  safety  systems 
course  after  May  31, 1988,  and  prior  to  2 
years  after  the  effective  date  of  these 
rules,  the  individual  shall  be  considered 
to  have  completed  e  basic  course  in 
accordance  with  the  requirements  of 
this  part  if  the  course  met  the  rules  in 
effect  at  the  time  the  course  was  taken. 
After  2  years  following  the  effective 
date  of  this  rule,  each  employee  who  is 
engaged  in  the  installation,  repair, 
testing,  maintenance,  or  operation  of  a 
surface  or  subsurface  safety  device  and 
the  individual  on  the  platform  with 
overall  responsibility  for  production 
operations  shall  be  trained  in 
accordance  with  the  following: 

(1)  Each  employee  shall  be  familiar 
with  oil  and  gas  production  operations 
and  equipment. 

(2)  The  employee  shall  receive 
instructions  on  all  applicable 
Government  regulations  that  pertain  to 
the  work  with  regard  to  production 
operations  and  surface  and  subsurface 
safety  devices.  Also,  copies  of  current 
Government  regulations  or  abstracts  of 
pertinent  provisions  shall  be  furnished 
to  the  employee.  These  instructions  shall 
include  the  following: 

(i)  Production  safety  devices, 

(ii)  Subsurface  safety  devices, 

(iii)  Design,  installation,  and  operation 
of  surface  production  safety  equipment, 

(iv)  Additional  production  system 
requirements, 

(v)  Testing  of  production  safety 
equipment  and  recording  of  the  test 
results, 

(vi)  Quality  assurance  requirements 
for  safety  and  poUtition  prevention 
equipment, 

(vii)  Pollution  prevention  and  waste 
disposal  requirements  during  production 
operations,  and 

(viii)  General  requirements  for 
completion  and  workover  operations 
(including  snubbing,  coil-tubing,  and 
small-tubing  units). 

(3)  The  employee  shall  receive 
instructions  on  how  failures  or 
malfunctions  in  a  system  can  cause 
abnormal  conditions  that  must  be 
brought  under  control  by  properly 
functioning  safety  devices. 

(4)  Employees  shall  receive 
instructions  on  the  basic  protection 
concepts,  including  the  following: 

(i)  Undesirable  events, 

(ii)  Protective  shut-in  action,  and 

(iii)  Emergency  support  system  (ESS). 

(5)  Employees  skall  receive 
instructions  on  the  causes  of  failure  in 
such  systems,  detection  of  abnormal 
conditions,  primary  protection  devices 
and  procedures,  secondary  protection 
devices  and  procedures,  and  location  of 
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safety  devices  for  the  control  or 
mitigation  of  various  undesirable  events, 
including  the  following: 

(i)  Overpressure. 

(ii)  Leak, 

(iii)  Liquid  overflow, 

(iv)  Gas  blowby, 

(v)  Underpressure, 

(vi)  Excess  temperature  (fire  and 
exhaust  heated  components), 

(vii)  Direct  ignition  source  (fired 
components),  and 

(viii)  Excess  combustible  vapors  in  the 
firing  chamber  (fired  components). 

(6)  Each  employee  shall  receive 
instructions  on  safety  analysis  concepts, 
including  the  following: 

(i)  Safety  analysis  table  (SAT), 
(ii)  Safety  analysis  checklist  (SAC), 

and 
(iii)  Safety  analysis  function 

evaluation  (SAFE)  chart. 

(7)  The  employee  shall  receive 
instructions  on  the  safety  analysis  of 
each  basic  process  component  used  in  a 
platform  production  process  system 
including  the  following: 

(i)  Wellheads  and  fiow  lines, 
(ii)  Injection  lines, 
(iii)  Headers, 
(iv)  Pressure  vessels, 
(v)  Atmospheric  vessels, 
(vi)  Fired  and  exhaust  heated 
components, 
(vii)  Pumps, 
(viii)  Compressors, 
(ix)  Pipehnes,  and 
(x)  Heat  exchangers  (shell-tube). 

(8)  Employees  shall  receive  hands-on 
training  on  safety  devices  to  prepare 
him/her  for  installing,  operating, 
repairing,  or  maintaining  such 
equipment.  In  this  context  operating 
includes  testing,  adjusting  calibrations, 
and  recording  test  and  calibration 
results.  Installing  includes  the  original 
installation  and  replacement  of 
equipment.  Maintaining  refers  to 
preventive  maintenance,  routine  repair, 
and  replacement  of  defective  or 
hialfunctioning  component  parts.  The 
major  categories  of  equipment  that  shall 
be  included  in  the  training  program,  as  a 
minimum,  are  the  following: 

(i)  High-low-pressure  sensors, 

(ii)  High-low-level  sensors, 

(iii)  High-low-temperature  sensors. 

(iv)  Combustible  gas  detectors, 

(v)  Pressure  relief  devices, 

(vi)  Flow  line  check  valves, 

(vii)  Surface  safety  valves, 

(viii)  Shutdown  valves, 

(ix)  Fire  (fiame,  heat,  or  smoke) 
detectors, 

(x)  Auxiliary  devices  (3-way  block 
and  bleed  valves,  time  relays,  3-way 
snap  acting  valves,  etc.). 


(xi)  Surface-controlled  subsurface 
safety  valves  and/or  surface-control 
equipment,  and 

(xii)  Subsurface-controlled  subsurface 
safety  valves. 

(9)  The  following  is  applicable  to 
schools  which  include  subsurface 
equipment. 

(i)  Each  employee  shall  receive 
instructions  relating  to  inspections, 
testing,  and  maintenance  of  surface 
safety  devices. 

(ii)  The  employee  shall  receive 
instruction  relating  to  inspection, 
testing,  and  maintenance  of  subsurface 
safety  devices. 

(iii)  The  employees  shall  receive 
instructions  relating  to  the  inspection, 
testing,  and  maintenance  of  surface- 
control  systems  for.surface-controUed 
subsurface  safety  valves. 

(10)  The  employees  shall  receive 
instructions  in  at  least  one  safety  device 
that  illustrates  the  primary  operation 
principle  in  each  class  of  safety  devices 
stated  in  S  250.214(a)(8)  (i)  through  (xii) 
of  this  part,  including  the  following: 

(i)  Basic  principle  of  operation, 

(ii)  Limitations  affecting  application. 

(iii)  Most  probable  problems  causing 
equipment  malfunction  or  failure  and 
the  correction  of  these  problems  (e.g.. 
replace  bad  o-rings,  clear  blocked 
orifice,  replace  broken  spring], 

(iv)  Test  for  proper  set  point, 
operation,  etc., 

(v)  Adjustment,  calibration,  or  reset 
where  appUcable, 

(vi)  Recording  inspection  results  and 
malfunctions  on  appropriate  format,  and 

(vii)  Special  techniques  for 
installation  of  safety  devices,  including 
safety  device  orientation,  special 
lubricants,  and  special  installation  tools. 

(11)  The  employee  shall  receive 
instructions  on  the  basic  principle  and 
logic  of  the  emergency  support  system 
including  the  following: 

(i)  Combustible  and  toxic  gas 
detection  system, 
(ii)  Liquid  containment  system, 
(iii)  Fire  loop  system, 
(iv)  Other  fire  detection  devices, 
(v)  Emergency  shutdown  system,  and 
(vi)  Subsurface  safety  valves  (SSSV). 

(12)  Each  employee  shall  receive 
general  instructions  in  the  following 
well-completion  and  workover  topics: 

(i)  Reasons  for  completion  or 
workover, 
(ii)  Killing  a  producing  well, 
(iii)  Preparing  the  well  entry: 

(A)  Use  of  backpressure  valves, 

(B)  Removal  of  tree,  tubing,  tubing 
hanger,  and  SSSV,  and 

(C)  Installation  and  testing  of  BOP 
prior  to  initiating  well-completion  or 
workover  operations. 


(b)  Refresher  production  safety 
system  personnel  training  course.  An 
employee  who  is  engaged  in  the 
installation,  repair,  testing, 
maintenance,  or  operation  of  a  surface 
or  subsurface  safety  device,  and  die 
individual  on  the  platform  with  overall 
responsibility  for  production  operations 
shall  successfully  complete  a  refresher 
course  in  production  safety  systems 
approved  under  the  provision  of 

S  250.211  of  this  part  not  later  than  60 
days  after  the  2nd  anniversary  of  the 
employee's  most  recent  completion  date 
for  a  course  approved  under  §  250.211 
for  production  safety  systems.  The 
refresher  course  shall  contain,  as  a 
minimum,  instructions  in  the  most  recent 
improvements  in  equipment  for 
production  safety  systems  and  any 
applicable  Government  regulations  that 
pertain  to  production  safety  systems. 
The  candidate  shall  pass  a  written  test 

(c)  Qualification  procedures  for 
production  safety  system  personnel.  An 
employee  who  is  engaged  in  the 
installation,  repair,  testing, 
maintenance,  or  operation  of  surface  or 
subsea  safety  devices,  and  the 
individual  on  the  platform  with  overall 
responsibility  for  production  operations 
shall  not  engage  in  such  operations  in 
the  OCS  until  he/she  meets  the 
following  qualifications: 

(1)  The  employee  shall  have 
successfully  completed  the  training 
requirements  in  S  250.214(a)  of  this  part 
and  pass  a  written  test  to  verify  that  the 
candidate  has  a  thorough  understanding 
of  production  safety  systems  outlined  in 
i  250.214(a)  of  this  part  and  is  qualified 
to  install,  test,  maintain,  and  operate 
surface  and/or  subsurface  safety 
devices.  Evidence  that  the  training  has 
been  completed  shall  be  maintained  at 
the  job  site. 

(2)  The  employee  shall  maintain  the 
qualification  by  the  following: 

(i)  Successful  completion  of  an 
approved  basic  production  safety 
system  personnel  training  course  at 
least  once  every  4  years,  and 

(ii)  Successful  completion  of  a 
refresher  course  in  the  installation, 
operation,  repair,  and  maintenance  of 
production  safety  systems  not  later  than 
60  days  after  the  2-year  anniversary 
date  for  the  individual's  last  successful 
completion  of  a  basic  course  in 
production  safety  systems,  an  advanced 
course  in  production  safety  systems,  or 
a  refresher  course  in  production  safety 
systems. 

(3)  A  manufacturer's  representative 
need  not  be  qualified  in  accordance 
with  the  requirements  of  S  250.214  of 
this  part  if  the  representative  is  working 
on  equipment  supplied  by  the  company. 
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provided  the  representative  has 
received  training  and  is  qualified  by  the 
manufacturer  to  install,  service,  or 
repair  the  specific  safety  device  or 
safety  system,  and  if  the  representative 
is  accompanied  by  an  individual  trained 
under  9  250.214  who  is  capable  of 
evaluating  the  impact  of  the  work  done 
by  the  manufacturer's  representative  on 
the  total  system. 

(4)  On-the-job  trainees  working  with 
safety  devices  and  who  are  not  trained 
in  accordance  with  the  regulation  of  this 
section  shall  be  supervised  by  an 
individual  who  is  present  at  the  work 
site  and  who  is  qualified  under  this 
section. 

[FR  Doc.  8&-17712  Filed  7-31-69: 8:45  am)  ' 
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Title  3— 

The  President 


Proclamation  6002  of  July  28,  1989 

National  POW/MIA  Recognition  Day,  1989 

I 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Freedom  is  preck)us  because  it  has  been  won  for  America  at  a  very  high  price. 
Much  of  its  cost  has  been  borne  by  the  brave  and  selfless  members  of  our 
Armed  Forces.  Few  Americans  could  more  fully  appreciate  the  value  of  liberty 
and  self-government  than  those  servicemen  who  were  captured  and  impris- 
oned while  defending  those  ideals.  Many  of  these  Americans  were  subjected 
to  brutal  treatment  and  torture  by  their  captors  in  violation  of  fundamental 
standards  of  morality  and  international  codes  for  the  treatment  of  war 
prisoners.  Many  never  survived.  | 

The  courage,  faith,  and  devotion  to  duty  demonstrated  by  these  servicemen 
who  risked  their  freedom — indeed,  their  lives — for  our  sake  has  moved  the 
hearts  of  all  Americans.  Our  Nation  will  not  forget  these  heroes  and  the 
tremendous  sacrifices  they  made  for  our  country,  nor  will  we  forget  our 
obligation  to  their  families.  All  Americans  recognize  the  profound  suffering  of 
those  who  continue  to  await  word  of  their  loved  ones'  fate. 

The  U.S.  commitment  to  securing  the  release  of  any  U.S.  servicemen  who  may 
still  be  held  against  their  will,  to  obtaining  the  fullest  possible  accounting  for 
the  missing,  and  to  repatriation  of  all  recoverable  American  remains,  is 
unshakable.  Because  this  Nation  recognizes  the  dignity  and  worth  of  every 
individual  and  the  inestimable  value  of  every  human  life,  we  will  not  allow 
our  POWs  and  MIAs  to  become  lost  to  us.  We  shall  continue  to  seek  the  truth 
about  their  fate  and  to  ensure  the  peace  of  certainty  for  their  families.  The 
fullest  possible  accounting  for  the  missing  will  continue  to  be  a  matter  of 
highest  priority. 

In  March,  a  POW/MIA  Flag  was  raised  in  the  Capitol  Rotunda  as  a  symbol  of 
our  Nation's  concern  for  those  servicemen  who  remain  missing  and  unac- 
counted for,  and  as  an  expression  of  our  determination  to  obtain  a  full  and 
satisfactory  accounting  for  them.  That  flag  shall  remain  on  display  there  until 


the  POW/MIA  issue  is  thus  resolved. 


\ 


To  reaffirm  our  promise  to  keep  faith  with  America's  missing  servicement  and 
their  families,  the  POW/MIA  Flag  will  be  flown  over  the  White  House,  the 
Departments  of  State,  Defense,  and  Veterans  Affairs,  the  Selective  Service 
System  headquarters,  and  the  Vietnam  Veterans  Memorial  on  September  15, 
1989.  It  will  also  fly  over  the  Vietnam  Veterans  Memorial  on  Memorial  Day 
and  Veterans  Day. 

In  recognition  of  the  special  debt  of  gratitude  all  Americans  owe  to  those  who 
sacrificed  their  freedom  in  the  service  of  our  country,  and  as  an  expression  of 
our  support  for  their  families,  the  Congress,  by  Senate  Joint  Resolution  129, 
has  designated  September  15, 1989,  as  "National  POW/MIA  Recognition  Day" 
and  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  occasion.  I 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Friday,  September  15, 1989,  as  National  POW/ 
MIA  Recognition  Day.  I  call  upon  all  Americans  to  recqgnize  that  day  with 
appropriate  ceremonies  and  activities. 


Federal  Register  /  Vol.  54.  No.  146  /  Tuesday,  August  1,  1989  /  Presidential  Documents        31795 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth  day 
of  July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


|FR  Doc.  as-iBttz 
Filed  7-31-89:  1(M2  am] 
Billing  code  3185-01 -M 


Editorial  note:  For  the  President's  remarks  of  July  28  on  signing  Proclamation  6002,  see  the  Weekly 
Compilation  of  Presidential  Documents  (vol.  25,  no.  30). 
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Executive  Order  12685  of  July  28,  1989 


Noncompetitive    Conversion    of   Personal    Assistants    to    Em- 
ployees With  Disabilities 


I 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  sections  3301  and  3302  of  title  5,  United 
States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Upon  recommendation  by  the  employing  agency,  and  subject  to 
qualifieations  and  other  requirements  prescribed  by  the  Office  of  Personnel 
Management,  an  employee  in  a  position  in  the  excepted  service  under  5  C.F.R. 
213.3102(11]  as  a  reader,  interpreter,  or  personal  assistant  for  a  handicapped 
employee,  whose  employment  in  such  position  is  no  longer  necessary  and  who 
has  completed  at  least  1  year  of  satisfactory  service  in  such  position  under  a 
non-temporary  appointment,  may  be  converted  noncompetitively  to  a  career 
or  career-conditional  appointment. 

Sec.  2.  This  order  shall  be  effective  upon  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
July  28.  1989. 
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UST  OF  PUBLIC  LAWS 

Ust  Lisk  July  31.  1989 

Tf>is  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "P  L  U  S"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  ttie  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington. 
DC  20402  (phone  202-275- 
3030). 

H.R.  2214  /  Put>Hc  Law  101- 
62 

To  ratify  certain  agreements 
relating  to  the  Vienna 
Convention  on  Diplomatic 
Relations  (July  26,  1989;  103 
Stat.  162;  1  page)  Price: 
$1.00 

SJ.  Res.  110  /  Public  Law 
101-63 

Designating  October  5,  1989. 
as  "Raoul  Wallenberg  Day" 
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2  pages)  Price:  $1.00 
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Agiicultural  Marlieting  Servict 

RUL£S 

Milk  marketing  orders: 

Eastern  South  Dakota.  31799 
Potatoes  (Irish)  grown  in — 

Idaho  and  Oregon,  31798 
Tobacco  inspection: 

Growers'  referendum  results,  31797 
PROPOSED  RUl£S 
Celery  grown  in  Florida,  31845 
Cranberries  grown  in  Massachusetts  et  al.,  31844 
Limes  grown  in  Florida.  31843  ; 

Prunes  (dried)  produced  in  California,  31846 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Farmers  Home 
Administration;  Forest  Service 

Alcohol,  Drug  Abuse,  and  Mental  Health  Administration 

NOTICES 

Federal  drug  testing  program,  urine  testing  for  agencies;  list 
of  certified  laboratories,  31885 

Animal  and  Plant  Health  Inspection  Service 

RUI^S 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  countries  affected  with  CEM — 
Temporary  importation,  31800 

Army  Department 

See  Engineers  Corps 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida,  31827 
Regattas  and  marine  parades: 

Cambridge  Classic  Powerboat  Regatta,  31828 

PROPOSED  RUL£S 

Regattas  and  marine  parades: 
International  Waterski  Race,  Colorado  River,  31860 
Southern  California  annual  marine  events,  31859 

Commerce  Depaiiment 

See  Export  Administration  Bureau;  National  Institute  of 
Standards  and  Technology;  National  Oceanic  and 
Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mexico,  31869 

Commodity  Futures  Trading  Commission 

RULES 

Conflict  of  interests,  31814 
NOTICES 

Meetings;  Sunshine  Act,  31917 
(7  documents) 
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Defense  Department 

See  Engineers  Corps;  Navy  Department  ' 

Drug  Enforcement  Administration         -     .•     »;  |    ■/• 

RULES  *      *  '     ■     '    \ 

Schedules  of  controlled  substances: 
N,N-Dimethylamphetamine,  3181-5 

PROPOSED  RULES 

Schedules  of  controlled  substances: 
N,N-Dimethylamphetamine,  31855 

NOTICES 

Applications,  hearings,  deterwinations,  etcj 

Abbott  Laboratories,  31899 
~     Esper,  lames  M.,  D.O.,  31899 

First  State  Chemical  Co.,  kia,  31900 
(2  documents) 

Smithkline- Chemicals,  31900  .     . 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Alco  Power,  Inc.,  31900 

Dougherty  Brothers  Co.,  31901  .  - 

Jaclyn,  Inc.,  31901 
Pathfinder  Mines  Corp.,  31901 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
detei-minations;  availability,  etc.: 
Grand  Junction,  CO;  uranium  mill  cleanup.  31870 
Natural  gas  exportation  and  importation: 

Yesgas  Co.,  31871 
Powerplant  and  industrial  fuel  use;  new  electric  powerplant 
coal  capability;  comfJiance  certifications: 
Cogen  Energy  Systems,  Inc.,  et  al.,  31872 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

Coos  Bay,  OR,  31870 
Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin  Bl  and  its  delta-a.9-isomer,  31836 
Iprodione,  31832 
Methyl -2  1 1 ([N-(4-methoxy-6-methyl-1.3.5.-triazin- 2- 

yljmethylaminol,  etc.,  31830 
Triadimenol,  etc.,  31833 
PROPOSED  RULES 

Air  quality  planning  purposes;  designation  of  areas: 

Kentucky.  31860 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Stratospheric  Ozone  Protection  Advisory  Committee, 
31879 
Pesticide,  food,  and  feed  additive  petitions: 

Merck  Sharp  &  Dohme  R£.«iearch  Laboratories,  31881 
Pesticides;  emergency  exemptions,  etc.: 

Triflumizole,  31882 
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Pesticides;  experimental  use  permits,  etc.: 

Chevron/Valent  Chemical  Co.  et  al..  31880 
Pesticides;  temporary  tolerances: 

Agrolinz,  Inc..  31880 
Superfund:  response  and  remedial  actions,  proposed 
settlements,  etc.: 

City  Industries  Site,  FL.  31883 

Executive  Office  of  the  President 

See  Presidential  Documents 

Export  Administration  Bureau 

RULES 

Export  licensing: 
Forms;  revisions,  31812 

Farmers  Home  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
31865 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Boeing.  31803 

Fairchild  Industries,  Inc.,  31804 
Fokker.  31808 

McDonnell  Douglas.  31806,  31809 
(2  documents) 

PROPOSED  RULES 

Airworthiness  directives:  ^  . 

McDonnell  Douglas,  31847 

NOTICES 

Parts  manufacturers  approval  program  evaluation: 
availability,  31912 

Federal  Communications  Commission 

RULES 

Radio  broadcasting: 

License  renewal  process:  abuse  elimination.  31838 
Radio  services,  special: 
Maritime  services — 
VHF  maritime  transmitters;  frequency  selection 
capability  restriction,  31839 

Federal  Emergency  Management  Agency 

RULES 

Preparedness: 
Commercial  nuclear  power  plants;  emergency 
preparedness  planning.  31920 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  Gas  Policy  Act: 

Self-implementing  transactions,  31872 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  31877 

East  Tennessee  Natural  Gas  Co.,  31878 
(2  documents) 

Texas  Eastern  Transmission  Corp..  31878 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent- 
Kent  and  Ottawa  County,  MI,  31912 
Lewis  and  Claric  County,  MT,  31913 


Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act.  31917 

Federal  Railroad  Administration 

NOTICES 

Emergency  orders;  passenger  service  prohibition: 
Boston  &  Maine  Corp.  et  al.,  31915 

Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc.; 
Boston  Bank  of  Commerce  Employee  Stock  Ownership 

Trust  et  al.,  31883 
Huntington  Bancshares  Inc..  31883 
Lisco  State  Co.,  31884 
National  City  Corp.  et  al.,  31885 
Siteman,  Alvin  }.,  et  al.,  31884 
Wegman.  George  M.,  31885 

Food  and  Drug  Administration 

NOTICES 

Meetings: 
Consumer  information  exchange,  31816 

Forest  Service 

NOTICES 

Environmental  statements;  availability. 'etc.: 

Sequoia  National  Forest,  CA  31866 
National  Forest  System  lands: 

Special  uses  permit  holder  housing,  31867 

Health  and  Human  Services  Department 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration 

Housing  and  Urban  Development  Department 

PROPOSED  RULES  1 

Fair  housing:  | 

Accessibility  guidelines;  dwellings  used  by  handicapped 
persons,  31856 
NOTICES 

Agency  information  collection  activities  under  0MB  review, 
31886 


Interior  Department 

See  Land  Management  Bureau;  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Interest  expense  allocation  and  apportionment  and 
treatment  of  fmancial  products  that  alter  effective 
cost  of  borrowing,  31816 

PROPOSED  RULES  | 

Income  taxes:  I 

Interest  expense  allocation  and  apportionment  and 
treatment  of  financial  products  that  alter  effective 
cost  of  borrowing;  cross  reference,  31858 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Carrier  materials  bearing  ink  compositions  to  be  used  in 
dry  adhesive-free  thermal  transfer  process  and 
signfaces  made  by  such  process,  31895 

Electric  power  tools,  battery  cartridges,  and  battery 
chargers.  31896 
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Imported  artificial  breast  prostheses  and  manufacturing 

processes,  31895 
Limousines  from  Canada,  31897 
Phenylene  sulfide  polymers  and  polymer  compounds,  and 

products  containing  same.  31898 

Justice  Department 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Employment  and  Training  Administration;  Occupational 
Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Opening  of  public  lands: 

Wyoming,  31888 
Resource  management  plans,  etc.: 

San  Juan  Resource  Area,  UT,  31888 
Timber  sales,  high-priced;  deferral  payments,  31888 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Replaceable  bulb  headlamp  system  (for  motorcycles), 
31840 
NOTICES 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 

Dolan,  Elizabeth  A.,  31914 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Fleetwood  Enterprises,  Inc.,  31914 

National  Institute  of  Standards  and  Technology 

NOTICES 

Senior  Executive  Service: 
General  and  Limited  Performance  Review  Boards; 
membership,  31867 

NatkNiai  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  groundfish,  31842 
Ocean  salmonoff  coasts  of  Washington,  Oregon,  and 
California,  31841 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  mackerel,  squid,  and  butterfish,  31862 
Gulf  of  Alaska,  Bering  Sea,  and  Aleutian  Islands 
groundfish,  31861 

NOTICES 

Meetings: 
New  England  Fishery  Management  Council,  31868 
Pacific  Fishery  Management  Council,  31868,  318G9 
(2  documents) 
Permits: 
Marine  mammals,  31869 
(2  documents) 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  31894 

National  Transportation  Safety  Board 

NOTICES  ■  ^ 

Meetings;  Sunshine  Act,  31917 


Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Monterey,  31825 

Nudear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Florida  Power  &  Light  Co.,  31902 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  31902 
Applications,  hearings,  determinations,  etc.: 

-  Illinois  Power  Co.  et  al.,  31902 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 
Bloodborne  pathogens;  occupational  exposure;  human 
immunodeficiency  virus  (HTV),  hepatitis  B  virus 
(HBV).  etc.,  31858 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES 

Power  plant  amendments:  , 

Columbia  River  Basin  fish  and  wildlife  program,  etc. 
Hearing,  31903 

Presidential  Documents 

PROCLAMATIONS 

Indonesia;  U.S.  copyright  protection  (Proc.  6003),  31931 

Public  Health  Service 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

Administration;  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

-  Investment  companies: 

Registered  investment  companies;  purchases  of  securities 
of  foreign  banks  and  foreign  insurance  companies, 
31850 
Securities: 

Proprietary  trading  systems,  31850 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Midwest  Stock  Exchange,  Inc.,  31904 
National  Association  of  Securities  Dealers,  Inc.,  31905, 
31909 
(4  documents] 
Applications,  hearings,  determinations,  etc.: 
GNLV,  Corp.,  31910 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Kentucky  et  al.,  31910 

Louisiana  et  al.,  31910 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 

Midland  Capital  Corp..  31911 

State  Department 

RULES 

■  South  Africa  and  fair  labor  standards,  31815 
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textile  Agreements  Implementation  Commfttee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  also  Coast  Guard:  Federal  Aviation  Administratkn; 
Federal  Highway  Administration;  Federal  Railroad 
Administration:  National  Highway  Traffic  Safety 
Administration 
RUtES 

Aviation  pFoceedings: 
Traffic  and  capacity  statistics  report;  collection  of  service 
segment  and  charter  data;  foreign  and  U.S.  air 
carriers,  31810 
NOTICES 

Aviation  proceedings: 
Hearings,  etc. — 
Central  States  Airlines.  Inc.,  31911 
Flight  International,  Inc..  31911 
Pacific  Interstate  Airlines,  Inc.,  31912 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensions,  compensation,  dependency,  etc.: 
Benefits  at  DIG  rates  in  cases  when  death  was  not 

service-connected,  31828 
Fraud:  definition.  31828 
Vocational  rehabilitation  and  education: 
Vetetans  edncatioa — 
Procedural  protections  following  loss  of  dependent. 
31829 
NOTICES 

Agency  information  collection  activities  under  OMB  rev  ew. 
31915 
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Part  III 

The  President.  31931 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


CFR  PARTS  AFFECTED  IN  THIS 


ISSUE 


A  cumulative  list  of  Vne  parts  afTected  ttiis.  montti  can  be  tound  in 
ttie  Reader  Aids  sectton  at  the  end  of  ttiis  issue. 


7  CFR 

29 31797 

945 31798 

1076 31799 

Proposed  Rules: 

911 31843 

929 31844 

967 31845 

993 31846 

9  CFR 

92 31800 

14CFH 

39  (5  documents) 31803- 

31809 

217 31810 

241 3t8tO 

Proposed  RutK 

39 31847 

15  CFR 

773 31812 

17  CFR 

140 _ 31814 

Proposad  Rule*: 

240 31850 

270 31850 

21  CFR 

1308 31815 

Proposed  Rule: 

1308 3T855 

22  CFR 

60 31815 

61 _ 31»15 

62 31815 

63 31815 

64 31815 

65 31815 

24  CFR 

Proposed  Rule: 

Cti.  1 318» 

26  CFR 

1 31816 


Prop«sed  Rule: 

1 31869 

29  CFR 

Proposed  Rule: 

1910 31858 

32  CFR 

706 31825 

33  CFR 

100 31826 

117.. 31 W7 

Propaead  RuIm: 

100  (2  documents). 31859- 

31860 

38CFR  . 

3  (2  documents) 31828 

21.... 31829 

40  CFR 

180  (4  documents) 31830- 

31836 

IBS. _ 31836 

186  (2  documents) 31832, 

31836 

Proposed  Rules: 

81 31860 

44  CFR 

352 31920 

47CrR 

73 31838 

80 „ 31839 

49  CFR 

571.. 31840 

50  CFR 

661.. 31841 

67&.. „.  31842 


61 1 31861 

620 31861 

655 _ 3T862 

672., „ 31861 

675 31861 


317V7 


Rules  and  Regulations 


Federal  Register 

Vol.  54,  No.  147 

Wednesday,  August  2,  1989 


Ttiis  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  wtnch  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 

[TB-8S-107] 

TotMceo  Inspection;  Growers' 
Referendum  Results 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  document  contains  the 
determination  with  respect  to  the 
referendum  on  the  designation  of  the 
consolidated  flue-cured  tobacco  markets 
of  Stoneville  and  Madison,  North 
Carolina.  A  mail  referendum  was 
conducted  during  the  period  of  June  5-9, 
1989,  among  tobacco  growers  who  sell 
their  tobacco  at  auction  in  Stoneville 
and  Madison,  North  Carolina,  to 
determine  producer  approval  of  the 
designation  of  these  two  markets  as  one 
consolidated  market.  Eligible  producers 
voted  in  favor  of  the  designation. 
Therefore,  for  the  1989  and  succeeding 
flue-cured  marketing  seasons,  the 
Stoneville  and  Madison,  North  Carolina, 
tobacco  markets  shall  be  designated  as 
and  be  called  Stoneville-Madison.  The 
regulations  are  amended  to  reflect  this 
new  designated  market. 

EFFECTIVE  DATE:  August  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  P.O.  Box 
96456,  Room  502  Annex,  Washington. 
DC  20090-6456,  telephone  (202)  447- 
2567. 


SUPPLEMENTARY  INFORMATION:  A  notice 

was  published  in  the  June  1, 1989.  issue 
of  the  Federal  Register  (54  FR  23629] 
advising  that  a  referendum  would  be 
conducted  among  flue-cured  producers 
who  market  their  tobacco  on  the 
Stoneville  and  Madison,  North  Carolina, 
markets  to  ascertain  if  such  producers 
favored  the  designation  of  the 
consolidated  market.  Stoneville  and 
Madison  had  been  o^icially  and 
separately  designated  on  June  26, 1942 
under  the  Tobacco  Inspection  Act  (7 

U.S.C.  5116/56?.). 

The  referendum  was  conducted 
among  producers  who  were  engaged  in 
the  production  of  flue-cured  tobacco 
which  they  marketed  in  Stoneville  and 
Madison,  North  Carolina,  during  the 
calendar  year  1988.  Ballots  for  the  June 
5-9  referendum  were  mailed  to  1.155 
producers.  Approval  required  votes  in 
favor  of  the  proposal  by  two-thirds  of 
the  eligible  voters  who  cast  valid 
ballots.  The  Department  received  a  total 
of  397  responses:  381  eligible  producers 
voted  in  favor  of  the  consolidation  of  the 
Stoneville  and  Madison  markets;  15 
eligible  producers  voted  against  the 
consolidation:  and  1  ballot  was 
determined  to  be  invalid. 

The  notice  of  referendum  announced 
the  determination  by  the  Secretary  that 
the  consolidated  market  of  Stoneville- 
Madison,  North  Carolina,  would  be 
designated  as  a  flue-cured  tobacco 
auction  market  and  receive  mandatory, 
Federal  grading  of  tobacco  sold  at 
auction  for  the  1989  and  succeeding 
seasons,  subject  to  the  results  of  the 
referendum.  The  determination  was 
based  on  the  evidence  and  arguments 
presented  at  a  public  hearing  held  in 
Madison,  North  Carolina,  on  November 
9, 1988.  pursuant  to  applicable 
provisions  of  the  regulations  issued 
under  the  Tobacco  inspection  Act.  as 
amended.  The  referendum  was  held  in 
accordance  with  the  provisions  of 
Tobacco  Inspection  Act,  as  amended  (7 
U.S.C.  511d)  and  the  regulations  set  forth 
in  7  CFR  29.74. 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 


been  determined  to  be  a  "nonmajor" 
rule  because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  executive  order. 

Additionally,  in  conformance  with  the 
provisions  of  Pub.  L  96-354.  the 
Regulatory  Flexibility  Act.  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  Most  tobacco  producers  and 
many  tobacco  warehouses  are  small 
businesses  as  defined  in  the  Regulatory 
Flexibility  Act.  It  has  been  determined 
that  this  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  will  not 
substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  Good  cause  has  been 
found  for  not  postponing  the  effective 
date  of  this  final  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  In  order  to  facilitate  the 
scheduling  of  sales,  the  designation  of 
the  combined  market  should  be  in  effect 
during  the  entire  sales  season,  which 
will  begin  in  late  July  this  year.  Further, 
other  requirements  associated  with 
designation  are  already  in  place  because 
the  markets  being  consolidated  were 
previously  designated  separately. 

List  of  Subjects  in  7  CFR  Fart  29 

Administrative  practices  and 
procedure.  Tobacco. 

For  the  reason  set  forth  in  the 
preamble.  7  CFR  Part  29,  Subpart  D,  is 
amended  as  follows: 

PART  7— (AMENDED] 

Subpart  D— Order  of  Designation  of 
Tobacco  Markets 

1.  The  authority  citation  for  7  CFR 
Part  29,  Subpart  D.  continues  to  read  as 
follows: 

Authority:  Sec.  5.  49  Stat.  732  as  amended 
by  sec.  157  (al  (i).  95  Slat.  374  (7  U.S.C.  Slid). 

§  29.8001    [Amended] 

2.  In  %  29.8001.  the  table  is  amended 
by  removing  under  item  (t)  in  the  column 
Auction  Markets  the  words  Madison, 
North  Carolina  and  Stoneville.  North 
Carolina  and  by  adding  a  new  entry 
(ccc)  to  read  as  follows: 


Territory 


Type  of  tobaccos 


Action  markets 


Order  of  designation 


Citation 


(ccc)  ^torth  Carolina Rue-cured.. 


StoneviHe-Madison Aug.  2.  1989. 
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Dated:  July  2a  1989. 
Kenneth  C.  Clayton, 
Acting  Administrator. 
(FR  Doa  89-18035  FUcd  8-1-89:  8:45  am) 
■LLMQ  COK  MU-02-H 


7  CFR  Part  945 
[Docket  No.  FV-t9-«65] 

Idaho-Eastern  Oregon  Potatoes; 
Expenses  and  Aaeessment  Rate 

AGENCYt  Aghcultrual  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
No.  945  for  the  1989-90  Hscal  period. 
Authorization  of  this  budget  allows  the 
Idaho-Eastern  Oregon  Potato  Committee 
to  incure  expenses  necessary  to 
administer  this  program.  Funds  to 
administer  this  program  are  derived 
from  assessments  on  handlers. 
EFFECTIVE  DATE:  August  1. 1989  through 
|uly  31. 1990. 

FOR  FURTHER  INFORMATWN  CONTACT 
Robert  F.  Matthews,  Marketing  Order 
Admimstration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA  P.O. 
Box  96450.  Room  252S-S.  Washington. 
DC  2Q0eO-«456.  telephone  202-447-Z431. 

SUPPLBNENTART  INTORMATIOW:  This  rule 

is  effective  under  Mariceting  Agreement 
No.  98  and  Marketing  Order  No.  945  (7 
CFR  Part  945)  both  as  amended, 
regulating  the  handling  of  hish  potatoes 
grown  in  designated  counties  m  Idaho 
and  Malheur  County,  Oregon.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Ageement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  sniaU  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subiect  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 


Thus,  both  statutes  have  small  entity 
orientation  and  compatibilty. 

There  are  approximately  70  handlers 
of  Idaho-Eastern  Oregon  potatoes  under 
this  marketing  order,  and  approximately 
3,650  potato  producers.  Small 
agrioiltural  pioducers  have  been 
defmed  by  the  Small  Business 
Administration  [13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  yeais  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  tht  handlers  and  producers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the 
Idaho-Eastern  Oregon  Potato  Committee 
(committee),  the  agency  responsible  for 
local  administo'ation  of  the  order,  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  potatoes.  They  are  familiar 
with  the  comaiittee's  needs  and  with  the 
costs  for  goods,  services,  and  personnel 
in  their  local  area,  and  are  thus  in  a 
position  to  fonnulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessatent  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  |)oUloes.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  wUl 
produce  sufficient  incme  to  pay  the 
committee's  expected  expenses. 

The  committee  met  on  May  24. 1989, 
and  unaoimoesly  recommended  a 
budget  for  the  1989-90  fiscal  period  of 
$78,180  and  an  assessment  rate  of 
$0.0026  per  handredweight  of  potatoes 
handled.  This  compares  to  the  1988-89 
budget  ol  $82^00.  The  assessment  rate 
is  the  maxinnuB  permitted  under  the 
order  and  has  remained  the  same  for 
over  two  decades.  The  budget  is  $4,020 
less  than  last  year,  reflecitng  decreases 
of  $2,320  f«T  computer  purchases  and 
$5,400  for  the  purchase  of  an  automobile 
for  the  manafer's  use.  These  decreases 
are  partially  offset  by  a  five  percent 
increase  in  committee  staff  salaries  as 
well  as  increases  in  rent,  postage, 
telephone  and  gasoline.  With  the 
assessment  rate  of  $0.0026,  anticipated 
fresh  market  shipments  of  21  million 
hundredweight  will  yield  $54,600  in 
assessment  income.  This,  along  with 
approximately  $3,600  in  fees.  $1DOO  in 
interest  and  $18,980  from  the  reserve, 
will  be  adequate  for  budgeted  expenses. 
At  the  end  of  the  fiscal  period  ,  the 


reserve  fund  is  expected  to  approxlEiate 
$22,000. 

While  this  actiqn  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniofrm  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  drived  from  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Notice  was  given  in  the  )une  28, 1989 
Federal  Register  (54  FR  27178)  affording 
interested  persons  until  July  10, 1989,  to 
file  written  comments.  None  were 
received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after 
publication  in  the  Federal  Register  in 
that  the  1989-M  S«»l  period  begins 
August  1, 1989.  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  Apply  to  all  assessable 
potatoes  handled  during  that  period.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  peUic  meeting. 

List  of  Subjects  ie  7  CFK  Part  945 

Marketing  agreements,  potatoes 
(Idaho  and  Oregon). 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  _P&rt  945  is  amended  as 
follows: 


PART  »46~POTATOES  GROWN  IN 
CERTAIN  DESKMATEO  COUNTIES  IN 
IDAtK>  AND  MALHEUR  COUNTY, 
OR  I 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

AaliMirity:  Sees.  1-19. 48  Stat.  31.  as 

amended;  7  U.S.C.  601-674. 

2.  A  new  §  945i242  is  added  to  read  as 
follows: 

Note: — This  section  prescribes  the  annual 
expenses  and  assessment  rate  and  will  not  he 
published  in  the  C«de  of  Federal  Regulations. 

§  945.24a    FnpensHS  and  aaseasnient  rate^ 

Expenses  of  $78,180  by  the  Idaho- 
Eastern  Oregon  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.0026  per  hundredweight  of  assessable 
potatoes  is  established  for  the  fiscal 
period  ending  July  31, 1990.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 
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Dated:  July  2a  1889. 

William ).  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

(PR  Doc.  89-18031  Filed  8-1-89;  8:45  am] 

BILLING  CODE  3410-02-41 


7  CFR  Part  lOTt 

[AMS-89-022] 

Milk  in  the  Eastern  South  Dakota 
Marketing  Area;  Order  Suspending 
Certain  Provisions 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Suspension  of  rule. 

summary:  This  action  suspends  for  the 
months  of  August  1989  through  February 
1990  certain  provisions  of  the  Eastern 
South  Dakota  milk  order.  The  provisions 
suspended  relate  to  the  amount  of  milk 
not  needed  for  fluid  (bottling)  use  that 
may  be  moved  directly  from  forms  to 
nonpool  manufacturing  plants  and  still 
be  priced  under  the  order.  Suspension  of 
the  provisions  was  requested  by  • 
cooperative  association  representing 
most  of  the  producers  supplying  the 
market.  The  suspension  is  needed  to 
prevent  uneconomic  movements  of  milk. 
EFFEcmrc  date:  August  2. 1969. 

FOR  FURTHER  mFORMATtON  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist.  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  447-7183. 

SUPPLEMENTARY  INFORMATWN:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
June  13, 1989;  published  June  19, 1989  (54 
FR  25726). 

The  Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  diis 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
lessens  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  uiuier 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major** 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Eastern  Soadi  Dakota 
marketing  area. 


hfotice  of  proposed  ralemaking  was 
published  in  the  Fedanl  Kegieler  on 
June  19, 1989  (54  FR  2S726),  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  ccrniments  opposing  the 
proposed  suspension  were  received. 

After  considsration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  August  1989  ttm)ugh  February 
1990  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  1 1076.13,  paragraphs  (c)  (2)  and  (3). 

Statement  of  Consideration 

This  action  removes  for  the  months  of 
August  1989  through  February  1990  the 
limit  on  the  amount 'of  producer  milk 
that  a  cooperative  association  or  other 
handler  may  divert  from  pool  plants  to 
nonpool  plants.  The  suspension  was 
requested  by  Land  O'Lakes,  Inc.  (LOL), 
an  association  of  producers  that  handles 
most  of  the  market's  reserve  milk 
supplies. 

The  order  now  provides  that  a 
cooperative  associatirai  may  divert  up  to 
35  percent  of  its  total  memb<H'  milk 
received  at  ail  pool  plants  at  diverted 
therefrom  during  the  months  of  August 
through  February.  Similarly,  the 
operator  of  a  pool  plant  may  divert  up  to 
35  percent  of  its  receipts  of  producer 
milk  (for  which  the  operator  of  such 
plant  is  the  handler  during  the  month) 
during  the  months  of  August  through 
February. 

The  suspension  is  necessary  to  assure 
the  continued  participation  in  the 
marketwide  pool  of  producers 
historically  associated  with  the  Eastern 
South  Dakota  market.  Operation  of  the 
35  percent  diversion  limit  during  August 
through  February  would  require  LOL  to 
deliver  65  percent  of  its  milk  to  pool 
plants.  According  to  the  cooperative's 
estimates,  only  45  to  53  percent  of  its 
milk  will  be  needed  at  distributing 
plants.  Without  suspension  of  the 
diversion  limit,  the  balance  of  LOL's 
members'  milk  would  have  to  be 
delivered  to  a  supply  plant  unloaded, 
reloaded  and  then  Shipped  to  other 
plants  merely  to  qualify  the  milk  for 
pooling.  The  additional  handling  and 
hauling  costs  would  be  incurred  by  LOL 
and  its  member  producers,  with  no 
offsetting  benefits  to  other  market 
participants. 

In  comments  filed  in  support  of  the 
proposed  suspension,  LOL  stated  that 
requiring  the  full  (tS  percent  of  its  milk  tS 
be  delivered  to  pool  plants  would  serve 


no  useful  purpose  other  than 
demonstrating  the  availability  of  a 
reserve  supply  of  mdk  for  Gast  I  use. 
The  cooperative  argued  that  becaose  the 
reserve  milk  will  not  be  needed  for 
Class  I  use,  the  requirement  should  be 
suspended. 

In  view  of  these  circumstances,  it  is 
concluded  that  the  diversion  limits  in 
the  Eastern  South  Dakota  milk  order 
should  be  suspended  for  the  months  of 
August  1989  through  February  1990  to 
ensure  the  orderly  marketing  of  milk 
supplies.  The  suspension  will  prevent 
uneconomic  movements  of  some  milk 
through  pool  plants  merely  for  the 
purpose  of  qualifying  it  for  producer 
milk  status  under  the  order. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary  and 
contrary  to  the  public  interest  io  thafc 

(a)  The  tuspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  cooditioiit 
in  the  marketing  area  in  that,  witltoat 
extensive  unnecessary  and  expensive 
hauling  and  handling,  substantial 
quantities  of  milk  from  producers  who 
regularly  supply  the  maricet  otherwise 
would  be  excluded  from  the  marketwide 
pool  th«-eby  causing  a  disruption  in  the 
orderly  mariceting  of  miilc 

(b)  'This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  ralemaking  was 
given  interested  parties  and  they  were 
a^orded  opportunity  to  file  written  data. 
views  or  arguments  concerning  this 
suspension.  No  comments  were  filed  in 
opposition  to  this  action. 

Therefore,  good  cause  exists  for  making 
this  order  effective  upon  publication  in 
the  Federal  Re^ster. 

Lbt  of  Sub)ecU  in  7  CFR  Part  1076 

Milk  marketing  orders.  Milk,  Dairy 

products. 

It  is  therefore  ordered.  That  the 
aforesaid  provisions  of  S  1078.13  of  the 
Eastern  South  Dakota  order  are  hereby 
suspended  for  the  months  of  August 
1989  through  February  1990,  as  follows: 

PART  1076— MILK  IN  THE  EASTERN 
SOUTH  DAKOTA  MARKET1NQ  AREA 

1.  The  authority  citation  for  Part  1076 
continues  to  read  as  follows: 

Authority:  (Sees.  1-19.  48  StaL  31.  u 
amended;  7  USXl  801-874). 


S  1076.13    lAotandsd) 

2.  In  5  1078.13,  paragraphs  (c)  (2)  and 
(3)  are  suspended  for  the  months  of 
August  1989  through  February  1990. 
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Signed  at  Wuhington.  DC  on  )uly  27. 1989. 
loAmlLSaMh. 

Assistant  Secretary,  Marketing  and 
In^iectign  Services. 
|FR  Doc.  89-18038  Filed  8-1-89;  8:45  amj 


Animal  and  Plant  Haalth  Inspection 


•  CFRPart92 

CDociwtNo.M-0141 

Tampof  ary  Importation  of  Hors— ; 
Horsis  From  Countrtos  Affactod  With 


:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


:  We  are  amending  the 
regulations  to  allow  horses  from 
countries  affected  with  contagious 
equine  metritis  (CEM)  to  be  imported 
into  the  United  States  for  no  more  than 
60  days  to  compete  in  specified  events, 
when  specified  requirements  are  met  to 
prevent  the  horses  from  introducing 
CEM  into  the  United  States.  This  action 
is  warranted  to  allow  these  horses  to  be 
imported  into  the  United  States  when 
this  can  be  done  without  undue  risk  to 
livestock  in  the  United  States. 
Emcmn  datk  September  1. 1989. 

NM  PUNTHCR  INTOIWMTION  CONTACT! 
Dr.  Chester  A.  Gipson.  Senior  Staff 
Veterinarian.  St^^IDS,  VS.  APHIS, 
U^A.  Room  769,  Federal  Building,  6505 
Belcrest  Road.  Hyattsville,  MD  20782, 
301-43&-69S4. 

tummmTARv  mrnmnatkm:  On 
December  16, 1988,  we  published  a 
document  in  the  Federal  Re{^ter  (S3  FR 
50539-60544.  Docket  Number  88-037).  in 
which  we  proposed  to  amend  the 
regulations  in  9  CFR  Part  92  (referred  to 
below  as  the  regulations),  which  contain 
provisions  concerning  the  importation 
into  the  United  States  of  specined 
animals  and  animal- products,  and  which 
are  designed  to  prevent  the  introduction 
into  the  United  States  of  various 
diseases,  including  contagious  equine 
metritis  (CEM).  CEM  is  a  venereal 
disease  of  horses  that  affects  fertility 
and  breeding. 

Speciflcally,  we  proposed  provisions 
for  the  importation  of  horses  from  CEM- 
affected  countries  for  no  more  than  60 
days  to  compete  in  specified  events. 
This  amendment  is  warranted  because  it 
provides  an  additional  means  of 
importing  these  horses  into  the  United 
States  without  undue  risk  of 
transmitting  CEM  to  horses  in  the 
United  States. 


We  solicited  comments  concerning  the 
proposal  for  a  30-day  period  ending 
January  17, 1989,  and  received  two 
comments.  One  of  the  comments  was 
from  the  American  Veterinary  Medical 
Association  (AMVA)  and  the  other  was 
from  a  private  individual. 

We  have  carefully  considered  the 
comments  submitted  in  response  to  the 
proposal,  and  discuss  below  the  issues 
raised  by  the  comments.  Based  on  the 
rationale  set  forth  in  the  proposal  and  in 
this  document^  we  have  adopted  the 
provisions  of  ttie  proposal  as  a  final  rule 
with  the  changes  discussed  below. 

Both  commenters  expressed  concern 
that  sufficient  APHIS  personnel  might 
not  be  available  to  carry  out  the 
supervision  required  by  the  proposed 
rule.  We  agree  that  it  is  essential  that 
APHIS  personnel  be  available  before  a 
horse  is  imported  and  entered  under  the 
proposed  rule.  It  was  our  implicit  intent 
in  proposing  the  changes  to  the 
regulations  that  an  import  permit  would 
not  be  issued  for  a  horse  if  sufficient 
personnel  were  not  available  to  carry 
out  the  requirtd  APHIS  functions.  To 
clarify  this  intent,  we  are  specifying  in  a 
new  S  92.4(a)(l)(iii)  that  approval  of  an 
application  for  a  permit  to  import  a 
horse  on  a  teitporary  basis  for 
competition  is  contingent  upon  the 
Administrator  determining  that 
sufficient  AIWS  personnel  are 
available  to  perform  the  required 
services.  In  the  event  that  more  than  one 
application  is  received,  APHIS 
personnel  will  be  assigned  in  the  order 
that  we  receive  applications  that 
otherwise  mett  the  import  permit 
application  requirements  in  S  92.4. 

One  commanter  stated  that  the 
proposed  rule  would  increase  the  risk  of 
horses  from  CEM-affected  countries 
spreading  disease,  but  that  the 
increased  risk  would  not  be  significant  if 
the  horses  are  tested  prior  to  entry.  We 
agree  that,  with  certain  exceptions, 
testing  requirements  are  necessary  to 
ensure  that  horses  imported  into  the 
United  States  do  not  spread  diseases  to 
livestock  in  the  United  States.  Such 
testing  requirtments  already  exist  in  the 
regulations,  and  are  already  applicable 
to  horses  imported  from  countries 
affected  with  CEM.  Therefore,  we  are 
making  no  changes  based  on  this 
comment. 

Miscellaneous 

The  proposed  rule  included  a 
definition  of  "Animal  and  Plant  Health 
Inspection  Service."  However,  we  have 
since  added  a  defmition  of  "Animal  and 
Plant  Health  Inspection  Service"  to  Part 
92  as  part  of  another  document. 
Therefore,  it  is  not  necessary  to  add  that 
definition  as  part  of  this  final  rule. 


Executive  Order  12291  and  Regulatory 
FlexiblUty  Act 

We  are  issuing  (his  rule  in 
conformance  with  Focecutive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  action  will  have  an 
effect  on  the  economy  of  le^s  than  $100 
million:  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regiona;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  empbyment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  regulations  already  allow  the 
importation  of  thoroughbred  horses  from 
specified  CEM-affected  countries, 
provided  certain  testing  for  CEM  is  done 
and  provided  specific  requirements 
regarding  the  horses'  histories  are  met. 
The  regulations  also  allow  the 
importation  of  all  other  horses  over  731 
days  of  age  from  CEM-affected 
countries,  provided  specified  testing  and 
treatment  for  CEM  is  carried  out.  The 
primary  effect  of  this  rule  will  be  to 
shorten  the  time  necessary  to  prepare  a 
horse  for  temporary  importation  by 
eliminating  the  CEM  testing  and 
treatment  requirements.  This  will  enable 
foreign  horses  to  stay  in  training  longer 
and  to  compete  in  more  events  in  their 
own  country  before  being  imported  into 
the  United  States.  The  costs  to  owners 
or  importers  for  our  required  inspection 
and  supervision  will  be  largely  offset  by 
expenses  saved  because  the  horses  will 
not  have  to  undeigo  the  treatment  and 
testing  we  currently  require. 

Further,  the  impact  on  United  States 
horse  owners  from  increased  foreign 
competition  for  prize  monies  will  be 
insignificant.  In  most  cases,  the  horses 
that  will  be  imported  under  this  rule 
would  otherwise  have  been  imported 
under  the  regulations  as  they  stand  prior 
to  the  effective  date  of  this  rule.  In  those 
few  cases  where  the  increased 
competition  will  have  some  impact,  the 
impact  will  be  largely  offset  by 
increased  purses  due  to  the  participation 
of  foreign  horses. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 
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Paperwork  Redoctioa  Ad 

Information  collection  requirements 
contained  in  this  document  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980, 
as  amended  (44  U.S.C.  3501  ef  seq.)  and 
have  been  assigned  OMB  control 
number  0579-0040. 

Executive  Order  12372 

This  program /activity  is  listed  in  the 
Catalog  of  Federal  I}omestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  products, 
Mexico.  Poultry  and  poultry  products, 
Quarantine,. Transportation.  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  9  CFR  Part  92  is 
amended  as  follows: 

PART  92— (AMENDED] 

1.  The  authority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C  1306;  21 
U.S.C.  102-105,  111,  134a,  134b.  134c..l34d, 
134[,  and  135;  7.CFR  2.17.  2.51,  and  371.2(d). 

2.  Section  92.1  is  amended  by  adding  a 
definition  of  "APHIS  representative"  to 
read  .as  follows: 

§92.1    Definitions. 

•  •  *  w  » 

APHIS  rppresentative.  A  veterinarian 
or  other  individual  employed  by  the 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  who  is  authorized  to 
perform  the  services  required  by  this 
part. 
*        *        *        *        t 

3.  In  §  92.2.  paragraph  (i)(2)(vii)  is 
redesignated  as  (i)(2)(viii),  and  a  new 
paragraph  {i)(2)(vii)  is  added  to  read  as 
follows: 

§  92.2    General  prohJMions;  exceptions. 

***** 

(i)  *  *  * 

(2)  *  *  * 

(vii)  Horses  over  731  days  of  age 
imported  into  the  United  States  for  no  . 
more  than  60  days  to  compete  in 


s]giecified  events  if  the  following 
conditkms  are  met 

(A)  The  horse  remaias  in  the  United 
States  for  no  more  tftot  60  days 
following  the  horse's  release  from  the 
port  of  entry  and.  wfaHe  in  the  United 
States,  is  moved  according  to  the 
itinerary  and  methods  <^  transport 
specified  in  the  import  permit  provided 
for  in  i  9ZA{3i)  of  this  part; 

(B)  While  the  horse  is  in  the  United 
States,  the  following  conditions  are  met: 

(1)  Except  when  in  transit  the  horse  is 
kept  on  a  premises  approved,  orally  or 
in  writing,  by  an  APHIS  representative 
as  being  (ij  not  a  breeding  premises,  and 
(ii)  one  that  is  or  that  contains  a 
building  in  which  the  horse  can  be  kept 
in  a  stall  that  is  separated  from  other 
stalls  containing  horses  either  by  an 
empty  stall,  an  open  area  across  which 
horses  cannot  touch  each  other,  or  a 
solid  vvaJl  that  is  at  least  8  feet  high.  If 
approval  is  oral,  it  will  be  confirmed  in 
writing  by  the  Administrator  as  soon  as 
circumstances  permit. 

(2)  While  at  the  premises  at  which  the 
hcrse  competes,  the  horse  is  monitored 
by  an  APHIS  representative  to  ensure 
that  the  provisions  of  paragraphs 
(i)(2](vii)(B)  (1).  (4).  and  (5)  of  this 
section  are  met. 

(3)  While  in  transit,  the  horse  is 
moved  in  either  an  aircraft  or  a  sealed 
van  or  trailer  and,  if  the  horse  is  moved 
in  a  sealed  van  or  trailer,  the  seal  is 
broken  only  by  an  APHIS  representative 
at  the  horse's  destination,  except  in 
situations  where  the  horse's  life  is  in 
danger 

(4)  Except  when  actually  competing  or 
being  exercised,  the  horse  is  kept  in  a  , 
stall  that  is  separated  from  odio- stalk 
c«iataining  horses  either  by  an  empty 
stall,  an  open  area,  or  a  solid  wall  that  is 
at  least  8  feet  high. 

.  (5)  The  horse  is  not  used  fc»-  breeding 
purposes  (including  artificial 
insemination),  does  not  have  any  other 
sexual  contact  wilh  otlier  horses,  and 
does  not  undergo  any  genital 
examioations: 

(6)  After  the  horse  is  transported 
anywhere  in  the  United  Stales,  any 
vehicle  in  which  the  horse  is  transported 
is  cleaned  and  disinfected  in  the 
presence  of  an  APHIS  representative, 
according  to  the  procedures  specified  in 
§§  71.7  through  71.12  of  this  chapter, 
before  any  other  horse  is  transported  in 
the  vehicle; 

(7)  The  cleaning  and  disinfection 
specified  in  paragraph  [i^2)[\ii)[B](6)  of 
this  section  is  completed  before  the 
vehicle  is  moved  from  the  place  where 
the  horse  is  unloaded  (however,  in  those 
cases  where  the  facilities  or  equipment 
for  cleaning  and  disinfection  are 
inadequate  at  the  place  where  the  horse 


is  tihloaded,  tiie  Adadnlstratur  »ay 
allow  the  vehicle  to  be  movid  to ' 
another  locatioa  for  deauwig  aad 
disinfection,  when  the  move  WiB  not 
pose  a  disease  risk  to  other  horses  i»di« 
United  States);  and 

(8)  The  owner  or  importer  of  the  horse 
complies  with  any  other  provisions  of 
this  part  applicable  to  him  or  her. 

(C)  All  coats  associated  with  the 
supervision  and  maintenance  of  the 
horse  while  in  the  United  States  will  be 
borne  by  the  horse's  owner  or  importer 
in  accordance  with  the  provisions  of 
paragraph  (i)(2)(vii)(C]  of  this  section. 

(0)  If  the  owner  or  importer  wishes  to 
change  the  horse's  itinerary  or  the 
methods  by  which  the  horse  is 
transported  from  that  which  be  or  she 
specified  in  the  apphcation  for  the 
import  permit,  the  owner  or  importer 
must  make  the  request  for  change  in 
writing  to  the  Administrator.  Requests 
should  be  sent  to  the  Administrator,  c/o 
Import-Export  Animals  Staff.  VS. 
APHIS.  Room  764.  Federal  Building.  6505 
Belcrest  Road,  Hyattsville.  Maryland 
20782.  The  change  in  itinerary  or  method 
of  transport  may  not  be  made  without 
the  written  approval  of  the 
Administrator,  who  may  grant  the 
request  for  change  when  he  or  she 
determines  that  granting  the  request  will 
not  endanger  other  horses  in  the  United 
States  and  that  sufficient  APHIS 
personnel  are  available  to  provide  the 
services  required  by  the  owner  or 
importer.  If  more  than  one  application 
for  an  import  permit  is  received,  APHIS 
persotmel  will  be  assigned  in  the  order 
that  the  applications  Oiat  otherwise 
meet  the  requirements  of  this  section  are 
received. 

(E)  T^e  Administrator  may  cancel 
orally  or  in  writing,  the  import  permit 
provided  for  under  S  92.4  of  this  part, 
whenever  the  Administrator  finck  that 
the  owner  or  infiporter  of  the  horse  has 
not  complied  with  the  provisions  of 
paragraphs  (i){2)(vii)  (A),  (B).  (C),  or  (D) 
of  this  section  or  any  conditions 
imposed  under  those  provisions.  If  the 
cancellation  is  oral,  the  Administrator 
will  confirm  in  writing  the  decision  and 
the  reasons  for  the  decision,  as  soon  as 
circumstances  permit.  Any  person 
whose  import  permit  is  cancelled  may 
appeal  the  decision  in  writing  to  the 
Administrator  within  10  days  after 
receiving  oral  or  written  notiHcation  of 
the  cancellation,  whichever  is  earlier.  If 
the  appeal  is  sent  by  mail,  it  must  be 
postmarked  within  10  days  after  the 
owner  or  importer  receives  oral  or 
written  notiHcation  of  the  cancellation, 
whichever  is  earlier.  The  appeal  must 
include  all  of  the  facts  and  reasons  upon 
which  the  person  relies  to  show  that  the 
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import  permit  was  wrongfully  cancelled. 
The  Administrator  will  grant  or  deny  the 
appeal  in  writing  as  promptly  as 
circumstances  permit,  stating  the  reason 
for  his  or  her  decision.  If  there  is  a 
conflict  as  to  any  material  fact,  a 
hearing  will  be  held  to  resolve  the 
conflict.  Rules  of  practice  concerning  the 
hearing  will  be  adopted  by  the 
Administrator. 

(F)  Except  in  those  cases  where  an 
appeal  is  in  process,  any  person  whose 
import  permit  is  cancelled  must  move 
the  horse  identified  in  the  import  permit 
out  of  the  United  States  within  10  days 
after  receiving  oral  or  written 
notification  of  cancellation,  whichever  is 
earlier.  The  horse  is  not  permitted  to 
enter  competition,  from  the  date  the 
owner  or  importer  receives  the  notice  of 
cancellation  until  removal  of  the  horse 
from  the  United  States  or  until 
resolution  of  an  appeal  in  favor  of  the 
owner  or  importer.  Except  when  being 
exercised,  the  horse  must  be  kept,  at  the 
expense  of  the  owner  or  importer,  in  a 
stall  either  on  the  premises  at  which  the 
horse  is  located  when  the  notice  of 
cancellation  is  received,  or.  if  the  horse 
is  in  transit  when  the  notice  of 
cancellation  is  received,  on  the  premises 
at  which  it  is  next  scheduled  to  compete 
according  to  the  import  permit  The  stall 
in  which  the  horse  is  kept  must  be 
separated  from  other  stalls  containing 
horses  either  by  an  empty  stall,  an  open 
area  across  which  horses  cannot  touch 
each  other,  or  a  solid  wall  tiiat  is  at  least 
B  feet  high.  In  cases  where  the  owners  of 
the  above  specified  premises  do  not 
permit  the  horse  to  be  kept  on  those 
premises,  or  when  the  Administrator 
determines  that  keeping  the  horse  on  the 
above  specified  premises  will  pose  a 
disease  risk  to  horses  in  the  United 
States,  the  horse  must  be  kept,  at  the 
expense  of  the  owner  or  importer,  on  an 
alternative  premises  approved  by  the 
Administrator. 

(G)  A  horse  imported  under  paragraph 
(i)(2)(vii)  of  this  section  must  be 
maintained  in  the  United  States  in 
accordance  with  a  trust  fund  agreement 
executed  by  the  horse's  owner  or 
importer.  In  accordance  with  the  trust 
fund  agreement  for  the  importation  of  a 
horse  under  paragraph  (i)(2](vii)  of  this 
section,  the  horse's  owner  or  importer 
must  deposit  with  APHIS  an  amount 
equal  to  the  estimated  cost,  including 
travel,  salary,  subsistence, 
administrative  expenses,  and  incidental 
expenses,  as  determined  by  APHIS,  for 
an  APHIS  representative  (1)  to  inspect 
the  premises  at  which  the  horse  will 
compete;  f2J  to  conduct  the  monitoring 


required  by  paragraph  (i)(2)(vii)(B)/^;  of 
this  section;  and  (3J  to  supervise  the 
cleaning  and  disinfection  required  by 
paragraph  (i)(2)(vii)(B)^6y  of  this  section. 
The  amounts  will  be  determined  as 
explained  in  paragraph  (i)(2)(vii)(H)  of 
this  section.  If.  during  the  horse's  stay  in 
the  United  States.  APHIS  determines 
that  the  amount  deposited  will  be 
insufficient  to  cover  services  APHIS  is 
echeduled  to  provide  during  the 
remainder  of  the  horse's  stay,  APHIS 
will  issue  to  the  horse's  owner  or 
importer  a  bill  to  restore  the  deposited 
amount  to  a  level  sufficient  to  cover  the 
estimated  cost  to  APHIS  for  the 
remainder  of  the  horse's  stay  in  the 
United  States.  The  horse's  owner  or 
importer  must  pay  the  amount  billed 
within  14  days  after  receiving  the  bill.  If 
the  bill  is  not  paid  within  14  days  after 
its  receipt,  AWIS  will  cease  to  perform 
the  services  provided  for  in  paragraph 
(i){2)(vii)(B)  of  this  section,  until  the  bill 
is  paid.  The  Administrator  will  inform 
the  owner  or  importer  of  the  cessation  of 
services  orally  or  in  writing.  If  the  notice 
of  cessation  Is  oral,  the  Administrator 
will  confirm,  in  writing,  the  notice  of 
cessation  and  the  reason  for  the 
cessation  of  services  as  soon  as 
circumstances  permit.  In  such  a  case, 
the  horse  must  be  kept,  at  the  expense 
of  the  owner  or  importer  and  until  the 
bill  is  paid,  in  a  stall  either  on  the 
premises  at  which  the  horse  is  located 
when  the  notice  of  cessation  of  services 
is  received,  or,  if  the  horse  is  in  transit 
when  the  notice  of  cessation  of  services 
is  received,  on  the  premises  at  which  it 
is  next  scheduled  to  compete  according 
to  the  import  permit.  The  stall  in  which 
the  horse  is  kept  must  be  separated  from 
other  stalls  containing  horses  either  by 
an  empty  stall  an  open  area  across 
which  horses  cannot  touch  each  other, 
or  a  solid  wall  that  is  at  least  8  feet  high. 
In  cases  where  the  owners  of  the  above 
specified  premises  do  not  permit  the 
horse  to  be  kept  on  those  premises,  or 
when  the  Administrator  determines  that 
keeping  the  horse  on  the  above  specified 
premises  will  pose  a  disease  risk  to 
other  horses  in  the  United  States,  the 
horse  must  be  kept,  at  the  expense  of 
the  owner  or  importer,  on  an  alternative 
premises  approved  by  the 
Administrator.  Until  the  bill  is  paid,  the 
horse  is  not  permitted  to  enter 
competition.  Any  amount  deposited  in 
excess  of  the  costs  to  APHIS  to  provide 
the  required  services  will  be  refunded  to 
the  horse's  owner  or  importer  within  30 
days  after  the  horse  Is  moved  from  the 
United  States. 


(H)  The  cost  for  APHIS  to  conduct  the 
inspection  and  supervision  required  by 
paragraph  (i)(2){vii)(B)  of  this  section  is 
based  on  the  following  factors: 

fl)  Number  of  hours  needed  for  an 
APHIS  representative  to  conduct  the 
required  inspection  and  monitoring; 

(2)  For  services  provided  during 
regular  business  hours  (8  a.m.  to  4:30 
p.m.,  Monday  through  Saturday,  except 
holidays),  the  average  salary,  per  hour, 
for  an  APHIS  representative; 

(3)  For  services  provided  outside 
regular  business  hours,  the  applicable 
rate  for  overtime,  night  differential,  or 
Sunday  or  holiday  pay,  based  on  the 
average  salary,  per  hour,  for  an  APHIS 
representative; 

(4)  Number  of  miles  from  the  premises 
at  which  the  horse  competes  to  the 
APHIS  office  or  facility  that  is 
monitoring  the  activities; 

(5)  Government  rate  per  mile  for 
automobile  travel  or,  if  appropriate,  cost 
of  other  means  of  transportation 
between  the  premises  at  which  the 
horse  competes  and  the  APHIS  office  or 
facility; 

[6]  Number  of  trips  between  the 
premises  at  which  the  horse  competes 
and  the  APHIS  office  or  facility  that 
APHIS  representatives  are  required  to 
make  in  order  to  conduct  the  required 
inspection  and  monitoring: 

(7)  Number  of  days  the  APHIS 
representative  conducting  the  inspection 
and  monitoring  must  be  in  "travel 
status;" 

[8]  Applicable  government  per  diem 
rate;  and 

[9]  Cost  of  related  administrative 
support  services. 
•        ♦        *        •        • 

4.  In  §  92.4,  paragraph  (a)(1)  is 
redesignated  as  paragraph  (a)(l)(i),  and 
new  paragraphs  (e)(l](ii]  and  (a)(l)(iii) 
are  added  to  read  as  follows: 

§  92.4    Import  permits  for  ruminants, 
swine,  horses  from  countries  affected  with 
CEM,  poultry,  pouNry  semen,  animal  semen, 
birds  and  for  animsl  specimens  for 
diagnostic  purposss;  ■  and  reservation  fees 
for  space  at  quarastine  facilities  maintained 
by  Veterinary  Services. 

(a)  *  *  * 
(1)  "  • 

(ii)  Horses  intended  for  importation 
under  §  92.2(i){2)(vii)  of  this  part  must 


IMI 


'  For  other  permit  roqulremenls  for  birds,  the 
regulations  issued  by  the  U.S.  Department  of  the 
Interior  (Part  17,  Title  60.  Code  of  Federal 
Regulations)  and  the  regulations  Issued  by  the  US. 
Department  of  Health  end  Muman  Services  (Subpart 
J-1  of  Part  71.  Title  42.  Code  of  Federal  Regulations! 
should  be  consulted. 


meet  the  permit  requirements  of 
paragraph  (a)(l)(i)  of  this  section. 
Additionally,  for  horses  intended  fqr 
importation  under  §  92.2(i](2)(vii)  of  this 
part,  the  horse's  owner  or  importer  must 
include  the  following  information  with 
the  application  for  permit  that  is 
required  by  paragraph  (a](l)(i]  of  this 
section; 

(A)  That  the  application  is  being  made 
for  a  horse  that  will  remain  in  the 
United  States  for  no  more  than  60  days; 

(B)  The  names,  dates,  and  locations  of 
the  events  in  which  the  horse  will 
compete  while  in  the  United  States; 

(C)  The  names  and  locations  of  the 
premises  on  which  the  horse  will  be 
kept  while  in  the  United  States,  and  the 
dates  the  horse  will  be  kept  on  each 
premises;  and 

(D)  The  methods  and  routes  by  which 
the  horse  will  be  transported  while  in 
the  United  States. 

(iii)  Approval  of  an  application  for  a 
permit  to  import  a  horse  under 
§  92.2(i](2](vii)  of  this  part  is  contingent 
upon  a  determination  by  the 
Administrator  that  sufficient  APHIS 
personnel  are  available  to  provide  the 
services  required.  If  more  than  one 
application  for  an  import  permit  is 
received,  APHIS  personnel  will  be 
assigned  in  the  order  that  applications 
that  otherwise  meet  the  requirements  of 
this  section  are  received. 


§92.17    [Amended] 

5.  Section  92.17  is  amended  by 
removing  the  phrase  in  the  first  sentence 
that  currently  reads  "and,  except  as 
provided  in  §  92.2(i)(2)  (i),  (ii),  (iii),  (iv). 
(v),  and  (vi),  the  horses  have  not  been  in 
any  country  Hsted  in  §  92.2(i](l)  as 
affected  with  CEM  during  the  12  months 
immediately  prior  to  their  importation 
into  the  United  States;"  and  adding  in  its 
place  a  phrase  that  reads  "and,  except 
as  provided  in  §  92.2(i](2]  (i)  through 
(viii).  the  horses  have  not  been  in  any 
country  listed  in  §  92.2(i)(l)  as  affected 
with  CEM  during  the  12  months 
immediately  prior  to  their  importation 
into  the  United  States;". 

Done  in  Washington,  DC.  this  27th  day  of 
]uly  1989. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service.' 

[FR  Doc.  89-18008  Filed  8-1-89:  8:45  amj 
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DEPARTMENT  OF  TRANSPOflTATION 

Federal  Aviation  Administration 

14CFRPart39 

(Docket  No.  89-NM-137-AD;  AmdL  39- 
62911 

Airworthiness  Directives;  Boeing  of 
Canada,  Ltd^  De  Havllland  Division, 
Model  DHC-8  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  action  publishes  in  the 
Federal  Reg^ter  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  T89-14-52, 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  Boeing  of  Canada.  Ltd..  De  Havilland 
Division,  Model  DHC-8  series  airplanes 
by  individual  telegrams.  This  AD 
requires  a  visual  inspection  of  the  flap- 
drive  primary  torque  tubes  for  signs  of 
wear/ damage  due  to  chafing  against  the 
cooling  ducts,  and  replacement  of  the 
torque  tubes,  if  necessary.  This  action  is 
prompted  by  one  report  of  asymmetric 
flap  deployment.  This  condition,  if  not 
corrected,  could  result  in  the  flaps 
failing  to  deploy  symmetrically  and 
could  result  in  a  dangerous  landing/ 
takeoff  configuration. 
DATES:  Effective  August  21, 1989.  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  telegraphic  AD  T89-14-52, 
issued  July  7, 1989.  which  contained  this 
amendment. 

ADDRESSES:  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattie,  Washington,  or  the  FAA, 
New  England  Region.  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C.  KaUis,  New  York  Aircraft 
Certification  Office,  ANE-173.  FAA, 
New  England  Region,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6427. 
SUPPLEMENTARY  INFORMATION:  On  July 
7, 1989,  the  FAA  issued  telegraphic  AD 
T89-14-52,  applicable  to  certain  Boeing 
of  Canada,  Ltd.,  De  Havilland  Division, 
Model  DHC-8  series  airplanes,  which 
requires  a  visual  inspection  of  the  flap- 
drive  primary  torque  tubes  for  signs  of 
wear/ damage  due  to  chafing  against  the 
cooling  ducts,  and  replacement  of  the 
torque  tubes,  if  necessary;  repositioning 
and  replacement  or  repair  of  the  cooling 
ducts,  if  necessary;  and  an  operational 


check  of  the  torque  sensor  is  also 
required.  Additionally,  operators  are 
required  to  report  their  inspection 
results  to  the  FAA. 

That  action  was  prompted  by  ohe 
report  of  asymmetric  flap  deployment  on 
a  Model  DHC-8  series  airplane.  The 
condition  was  indicated  to  the  flight 
crew  by  the  tendency  of  the  airplane  to 
roll  upon  flap  extension.  The  flap-drive 
caution  light  did  not  indicate  the 
condition  and  the  flap  position  indicator 
remained  at  zero  degrees.  Investigation 
revealed  a  broken  primary  drive  shaft 
between  the  inboard  and  outboard  left- 
hand  flaps,  a  broken  splined  coupling 
between  the  flap  power  unit  and  the 
right-hand  primary  drive  shaft  and  a 
malfunctioning  secondary  drive  torque 
sensor.  The  left  drive  shaft  failed  due  to 
chafing  on  a  cooling  duct.  The  torque 
sensor  failed  to  detect  shaft  failure.  This 
condition,  if  not  corrected,  could  result 
in  the  flaps  faiUng  to  deploy 
symmetrically  and  could  result  in  a 
dangerous  landing/ takeoff 
configuration. 

This  airplane  model  is  manufactiu^d 
in  Canada  and  type  certificated  in  the 
United  States  under  the  provisions  of 
i  21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement. 

Since  the  FAA  determined  that  the 
unsafe  condition  could  exist  or  develop 
on  other  airplanes  of  this  same  type 
design,  it  was  found  that  immediate 
corrective  action  was  required,  that 
notice  and  public  procedure  thereon 
were  impracticable  and  contrary  to  the 
public  interest,  and  that  good  cause 
existed  to  make  the  AD  effective 
immediately  by  individual  telegrams 
issued  on  July  7. 1989,  to  all  known  U.S. 
owners  and  operators  of  De  Havilland 
Model  DHC-8  series  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal  Register 
as  an  amendment  to  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (FAR) 
to  make  it  effective  as  to  all  persons. 
This  is  considered  to  be  an  interim 
action  uixil  final  action  has  been 
identified,  at  which  time  the  FAA  may 
consider  further  rulemaking. 

Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511)  and  have  been  assigned 
OMB  Conti-ol  Number  2120-0056. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
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responsibilities  anumg  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  Rnal  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  that  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  Under  DOT  Regulatory 
Policies  and  Procedures,  a  fmal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

AdopdoD  of  the  AmeDdnMiit 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  Part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(8)  (Revised  Pub.  L  07-449. 
lanuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [AfMnded] 

2.  Section  39-13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing  of  Canada,  Ltd.,  de  Havilland 

Division:  Applies  to  De  Havilland  Model 
DHC-6  series  airplanes.  Serial  Numbers 
3  and  subsequent,  certificated  in  any 
category.  Cwnpliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  asynunetric  flap  deployment, 
accomplish  the  following: 

A.  Within  the  next  25  hours  time-in-service 
after  the  effective  date  of  this  AD: 

1.  Visually  inspect  the  flap  drive  primary 
torque  tubes  in  the  vicinity  of  Station  YW 170 
of  the  left  and  right  wing  where  it  enters  the 
outboard  side  of  each  nacelle  for  signs  of 
damage/wear  due  to  chafing.  Torque  tubes 


must  be  replaced  prior  to  further  flight  if  wear 
exceeds  either  0.010  inch  in  depth  or  180 
decrees  of  the  circumference  of  the  shafts. 

2.  Inspect  coaling  ducts  (Part  Number  DSC 
287-12-70/60)  in  the  vicinity  of  Station  YW 
170  of  the  left  aad  right  wing  where  it  enters 
the  outboard  side  of  each  nacelle  for  possible 
interference  wiii  the  primary  flap  drive 
torque  tube.  Reposition  cooling  duct  as 
necessary  to  provide  a  minimum  clearance  of 
0.3  inch  with  the  primary  flap  drive  torque 
tube.  If  reinforcement  wires  of  the  cooling 
duct  are  broken  due  to  chafing,  the  cooling 
duct  must  be  repaired  prior  to  further  flight 
and  replaced  within  30  days. 

3.  Perform  an  operational  check  of  the 
torque  sensor,  and  take  any  indicated 
corrective  actions,  in  accordance  with 
Maintenance  Program  Task  2750/11.  Refer  to 
"Maintenance  Program,  Supplementary 
Information.  PSM  1-8-7/1-83-7.  Volume  2, 
Procedures — 27.  Page  15.  dated  15  )uly  1988." 

B.  Within  7  deys  after  the  completion  of  the 
inspections  reqtiired  by  paragraph  A.,  above, 
submit  a  report  of  Rndings.  positive  or 
negative,  to  the  Manager,  New  York  Aircraft 
Certification  Office,  ANE-170.  FAA,  New 
England  Regioa  181  South  Franklin  Avenue. 
Room  202.  Valley  Stream,  New  York  11581. 
Reports  must  iiKlude  the  airplane  serial 
number. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA. 
New  England  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  witti  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  New  England 
Region.  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream,  New  York. 

This  amendment  becomes  effective 
August  21. 1969  as  to  all  persons,  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AD 
T89-14-52.  issued  Jidy  7,  which 
contained  this  amendment 

Issued  in  Seattle,  Washington,  on  )uly  26, 
1989. 
Daireil  M.  Petbrson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FRDoc.  89-18009  Filed  8-1-89.  8:45  am] 
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14  CFR  Part  39 


[Docket  Na  •9-Nt[|-138-AD;  Amdt  39- 
62921  ; 

Airworthiness  Directives;  Fairchild 
Industries,  Inc.,  Model  F-27  and  FH- 
227  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting 
Airworthiness  Directive  (AD)  89-15-01. 
which  was  previously  made  effective  as 
to  all  known  U.S.  owners  and  operators 
of  Fairchild  Industries,  Inc.,  Model  F-27 
and  FH-227  series  airplanes  by 
individual  letters.  This  AD  requires  a 
dye  penetrant  inspection  for  cracks  in 
the  wing  outer  panel  upper  surface 
stringer  splice  fittings,  and  repair,  if 
necessary.  This  action  is  prompted  by  a 
recent  report  of  a  cracked  wing  outer 
panel  upper  surface  stringer  splice 
fitting  at  Station  167.  Undetected  cracks 
could  result  in  structural  failure  of  the 
wing  and  inability  of  the  airplane 
structure  to  carry  required  loads. 
DATES:  Effective  August  21, 1989,  as  to 
all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  priority  letter  AD  89-15-d. 
issued  July  13, 1969,  which  contained 
this  amendment. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Maryland  Air  Industries,  Inc., 
Hagerstown,  Maryland  21740.  This 
information  may  be  examined  at  the 
FAA  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  FAA  New  England 
Region,  New  Yoilc  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
Valley  Stream,  New  York  11581. 

FOR  FURTHER  INR>RMATION  CONTACT: 

Mr.  Anthony  Sodas,  Airframe  Branch, 
ANE-172.  New  York  Aircraft 
Certification  Office,  FAA,  New  England 
Region,  181  South  Franklin  Avenue, 
Valley  Stream,  New  York  11581; 
telephone  (516)  791-6220. 

SUPPLEMENTARY  INFORMATION:  On  July 

13. 1989,  the  FAA  issued  priority  letter 
AD  89-15-01,  applicable  to  Fairchild 
Model  F-27  and  FH-227  series  airplanes, 
which  requires  a  dye  penetrant 
inspection  for  cracks  in  the  wing  outer 
panel  upper  surface  stringer  splice 
fittings,  and  repair,  if  necessary. 

That  action  was  prompted  by  a  recent 
report  of  a  cracloed  wing  outer  panel 
upper  surface  stringer  splice  fitting  at 
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Station  167.  These  fittings  attach  the 
wing  outer  panel  to  the  wing  center 
section,  and  are  fabricated  &om  707gT6 
alimiinum  alloy  material,  which  is 
known  to  be  susceptible  to  stress 
corrosion  cracking.  Undetected  cracks 
could  result  in  structiu-al  failure  of  the 
wing  and  inability  of  the  airplane 
structure  to  carry  required  loads. 

The  FAA  has  reviewed  and  approved 
Maryland  Air  Industries,  Inc.  Alert 
Service  Letters  F27-681  and  FH227-57-6, 
both  dated  June  29, 1989;  Fairchild 
Service  Bulletin  F27-^l-8,  dated  April 
22, 1974  (reference  paragraph  2A(6)(e], 
page  5;  and  Figure  14,  page  24);  and 
Fairchild  Service  Bulletin  FH227-51-4, 
dated  January  17. 1979  (reference 
paragraph  2A(6)(e],  page  5;  and  Figure 
14,  page  23);  which  describe  procedures 
for  a  dye  penetrant  inspection  for  cracks 
in  the  wing  outer  panel  upper  stuface 
stringer  splice  fittings,  and  repair,  if 
necessary. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  this  AD  requires  a 
dye  penetrant  inspection  for  cracks  in 
the  wing  outer  panel  upper  surface 
stringer  spUce  fittings,  and  repair,  if 
necessary,  in  accordance  with  the 
service  bulletins  and  alert  service  letters 
previously  described. 

This  AD  also  requires  that  all 
inspection  results  be  reported  to  the 
FAA.  Information  collection 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

This  is  considered  to  be  interim 
action.  Based  on  the  information 
received  from  the  operators*  reports,  the 
FAA  will  be  able  to  determine  the 
extent  and  nature  of  the  addressed 
damage,  and  develop  an  appropriate 
repetitive  inspection  schedule  and/or 
modification  that  will  preclude  the  need 
for  repetitive  inspections.  Once  these 
are  developed,  the  FAA  may  consider 
further  rulemaking  to  revise  this  AD  to 
require  additional  necessary  action. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  existed  to  make 
the  AD  effective  immediately  by 
individual  letters  issued  on  July  13, 1989 
to  all  known  U.S.  owners  and  operators 
of  Fairchild  Model  F-27  and  FH-227 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  §  39.13  of  Part  39  of  the  Federal 


Aviation  Regulations  (FAR)  to  make  it 
effective  as  to  all  persons. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
FederaUsm  Assessnient. 

The  Federal  Aviation  Administration 
has  determined  that  this  regulation  is  an 
emergency  regulation  and  diat  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  impracticable  for  the 
agency  to  follow  the  procedures  of 
C)rder  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  imsafe 
condition  in  aircraft.  It  has  been  fiu-ther 
determined  that  this  document  involves 
an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  fmal 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Refiilations  as  follows: 

PART  39— (AMENDED) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983):  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Faiichild  Industries,  Inc.:  Applicable  to  all 
Model  F-27  and  FH-227  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  structural  failure  of  the  wing 

due  to  undetected  fatigue  cracks,  accomplish 

the  following: 


A.  Within  25  hours  dme-in-wrvio  after  the 
effective  date  of  this  AD,  perform  a  dye 
penetrant  inspectioa  for  cracks  In  the  wing 
outer  panel  upper  surface  stringer  splice 
fittings,  in  accordance  with  Fairchild 
Industries  Service  Bulletin  F27-51-«.  dated 
April  22, 1974  (reference  paragraph  2A(6Ke). 
page  5;  and  Figure  14.  page  24)  or  Fairchild 
Industries  Service  Bulletin  FH227-51-4,  dated 
January  17, 1979  (reference  para    ..^th 
2A(6)(e),  page  5;  and  Figure  14.  page  23).  as 
appropriate,  and  Maryland  Air  Industries 
Alert  Service  Letters  F27-681  and  FH227-57- 
6,  both  dated  )une  29, 1989. 

B.  If  cracks  are  found  in  the  wing  outer 
panel  upper  surface  stringer  splice  Rttings, 
remove  and  replace  with  serviceable  parts 
prior  to  further  flight 

C.  Within  10  days  after  completion  of  the 
inspection  required  by  paragraph  A.,  above, 
submit  a  report  of  results  of  all  inspections, 
positive  or  negative,  to  the  Manager,  New 
York  Aircraft  Certification  Office.  ANE-170. 
FAA.  181  South  Franklin  Avenue,  Valley 
SU^am,  New  York  11581. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager. 
New  York  Aircraft  Certification  Office.  A.\E- 
17a  FAA,  New  England  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
New  York  Aircraft  Certification  Office.  ANE- 
170.  FAA.  New  England  Region 

E.  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Maryland  Air  Industries.  Inc.. 
Hagerstown,  Maryland  21740.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  New  York  Aircraft 
Certification  Office,  FAA  New  England 
Region,  181  South  Franklin  Avenue, 
Valley  Stream,  New  York. 

This  amendment  becomes  effective 
August  21, 1989  as  to  all  persons,  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter 
AD  89-15-01,  issued  July  13, 1989,  which 
contained  this  amendment. 

This  amendment  becomes  effective  August 
21,1989. 

Issued  in  Seatde,  Washington,  on  ]uly  28, 
1989. 

Darrell  M.  Paderaoo. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-18010  Filed  8-1-69, 8:45  am] 
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14CFRPart39 

[Dodwt  Na  M-NII-IIT-AO;  AmdL  39- 
628S) 

AlrworttiinMs  Directtves;  McDonneH 
Douglas  Modal  DC-8F-54, -55,  DC-6- 
61F,  -62F,  -43F,  -71F,  -72F,  and  -73F 
Sarlaa  AlrplanM;  Modal  DC-8-33 
Alrplanei  With  STC  Number 
SA3403WE  Incorporated;  and  Model 
DC-S-43  Alrptanea  WItti  STC  Number 
SA3749WE  Incorporated 

AOCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 


If:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AD),  applicable  to  certain  Model  DC-8 
series  airplanes,  which  ciurently  require 
inspection  and  modification  of  the  main 
cargo  door  hydraulic  control  valve  and 
control  panel  access  door,  and  visual 
inspection  of  the  main  cargo  door  to 
ensure  that  the  door  is  locked  prior  to 
each  takeoff.  This  amendment  requires 
(1)  inspection  and  modification  of  the 
main  cargo  door  hydraulic  control  valve 
and  control  panel  access  door,  (2)  visual 
inspection  of  the  main  cargo  door  to 
ensure  the  door  is  locked  prior  to  each 
takeoff,  (3)  inspection  and  modification 
of  the  exterior  markings  on  the  main 
cargo  door,  and  (4)  functional  checks  of 
the  door-open  indicating  system.  This 
amendment  is  prompted  by  a  recent 
accident  in  which  the  main  cargo  door 
on  a  Model  DC-9  series  airplane  opened 
in  flight  Similar  incidents  of  the  Model 
DC-8  main  cargo  door  opening  in  flight 
have  been  reported.  This  condition,  if 
not  corrected  could  result  in  loss  of 
pressurization  and  control  of  the 
airplane. 
EFFECnvC  DATC:  August  18,  1989. 

ADONESSfS:  The  applicable  service 
information  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California,  Attention:  Director  of 
Publications.  Cl-LOO  (54-flO).  This 
information  may  be  examined  at  the 
FAA.  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Midway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach,  California. 

FOn  FURTHER  INFORMATION  CONTACT 

Mr.  George  Y.  Mabuni.  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-132L,  FAA,  Northwest 
Mountain  Region.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California:  telephone 
(213)  988-5341. 


SUPPLEMENTARY  MFORMATION:  In  1975, 
FAA  issued  AD  75-03-02,  Amendment 
39-2075,  to  require  inspection, 
modification,  and  replacement,  if 
necessary,  of  the  main  cargo  door 
hydraulic  coatrol  valve  and  control 
panel  access  door  plate  on  McDonnell 
Douglas  Model  DC-8  series  airplanes. 
That  action  was  prompted  by  the 
inadvertent  opening  of  the  main  cargo 
door  on  a  McDonnell  Douglas  DC-8 
series  airplane  during  flight.  This 
condition,  if  not  corrected,  could  lead  to 
loss  of  pressnrization  and  control  of  the 
airplane. 

In  1984,  FAA  issued  AD  84-23-02, 
Amendment  39-4953.  applicable  to  both 
Model  DC-8  and  DC-9  series  airplanes, 
to  require  visual  inspection  of  the  main 
cargo  door  to  ensure  it  is  closed, 
latched,  and  locked  prior  to  each 
takeoff:  or  modification  of  the  original 
door-open  indicating  system  and 
installation  of  a  second  door-open 
indicating  system. 

Since  the  issuance  of  those  two  AD's, 
a  recent  accident  involving  a  Model  DC- 
9  series  airplane  occurred,  in  which  the 
main  cargo  door  inadvertently  opened 
during  takeoff  or  shortly  thereafter.  This 
has  prompted  the  FAA  to  further  review 
the  Model  DC-8  main  cargo  door,  since 
the  design  is  similar  to  that  of  the  Model 
DC-9.  The  review  examined  the  main 
cargo  door  design,  prior  incidents  of 
main  cargo  door  inadvertent  openings  in 
flight,  maintenance  of  the  door,  all 
available  service  information,  and  the 
existing  airworthiness  directives 
concerning  the  Model  DC-8  main  cargo 
door. 

The  FAA  has  determined  that  some 
Model  DC-a  airplanes  may  not  have 
proper  exterior  markings  on  the  main 
cargo  door,  which  are  necessary  to 
determine  visually  that  the  door  is 
properly  closed,  latched,  and  locked. 
Also,  the  FAA  has  been  advised  that 
some  crew  members  are  leaning  outside 
the  main  entrance  door  to  visually  check 
that  the  latdi  controls  on  the  cargo  door 
are  in  the  locked  position.  Door  locked 
indication  can  not  be  properly 
ascertained  from  the  main  entrance 
door. 

The  airplane  involved  in  the  accident 
described  above  did  not  have  the  dual 
door-open  indicating  system  installed; 
its  operator  opted  to  rely  on  the  visual 
inspection  method  of  AD  compliance. 
Aircraft  which  do  not  have  the  dual 
door-open  indicating  system  (described 
in  McDonnell  Douglas  DC-8  Service 
Bulletin  52-76)  installed  could  have  a 
latent  failure  condition  in  the  original 
door-open  indicating  system  such  that 
the  door-open  annunciating  light  can 
extinguish  with  the  cargo  door  merely 
resting  on  the  door  jamb  in  the  closed. 


but  not  latched  and  locked,  position. 
Also,  properly  securing  the  main  cargo 
door  hydraulic  control  panel  access 
door  can  prevent  inadvertent  movement 
of  the  hydraulic  control  valve  operating 
handle  which  is  used  to  activate  (open) 
the  main  cargo  door.  Based  on  the  FAA 
review  of  the  main  cargo  door  design, 
operation,  and  maintenance,  the  FAA 
has  determined  Ihat  additional 
inspections,  modifications,  and  checks 
are  necessary  to  ensure  that  the  Model 
DC-8  main  cargo  door  is  properly 
closed,  latched,  and  locked  prior  to 
flight. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  All  Operators  Letter 
(AOL)  8-669,  dated  April  19, 1974:  AOL 
8-669A,  dated  April  30. 1974;  and  DC-8 
Service  Bulletin  52-76,  Revision  3,  dated 
January  29, 1976;  which  describe 
inspections,  modifications,  and  checks 
of  the  main  cargo  door  hydraulic  control 
valve  and  control  panel  access  door,  the 
original  door-open  indicating  system, 
and  the  new  redundant  door-open 
indicating  system.  The  FAA  has  also 
approved  the  exterior  markings  on  the 
main  cargo  door  which  are  used  when 
visually  determining  that  the  door  is 
closed,  latched,  and  locked. 

McDonnell  Douglas  has  also 
developed  additional  safety  features  to 
prevent  the  door  from  opening  in  flight. 
The  FAA  has  approved  McDonnell 
Douglas  DC-8  Service  Bulletins  52-74, 
Revision  2.  dated  November  19, 1975, 
which  describes  installation  of  a 
hydraulic  isolation  valve  to  shut  off  the 
hydraulic  pressure  to  the  control  valve 
when  the  system  is  not  in  use:  Ser\'ice 
Bulletin  52-75.  Revision  1,  dated  August 
9. 1974,  which  describes  installation  of  a 
viewing  window  in  the  exterior  skin  of 
the  door  for  visual  inspection  of  the 
lockpin  position:  and  Service  Bulletin 
52-80,  dated  March  23, 1977.  which 
describes  installation  of  a  vent  duor  to 
improve  the  positive  lock  feature  of  the 
cargo  door  latching  and  locking  system 
and  to  limit  pressurization  of  the 
airplane. 

Since  this  situation  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  supersedes  AD  75- 
03-02  and  AD  84-23-02.  and  requires 
additional  inspections,  modifications, 
and  checks  of  the  main  cargo  door  in 
accordance  with  the  service  bulletins 
previously  described.  All  requirements 
currently  imposed  by  AD  75-03-02  are 
incorporated  into  this  AD. 

The  requirements  of  this  AD 
supersede  the  nequirements  of  AD  84- 
23-02  by  requiring  the  operator  to 
document  compliance  with  the  visual 
check  requirement  to  ensure  that  the 
door  is  closed,  latched,  and  locked  prior 
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to  takeoff:  deleting  the  requirement  that 
a  flight  crew  meniber.  a  mechanic,  or  a 
ramp  s^ervisor  ensure  that  the  main 
cargo  door  is  closed,  latched,  and  locked 
prior  to  takeoff,  placing  that 
responsibility  on  the  operator;  requiring 
that  the  visual  check  of  the  exterior 
manual  latch  controls  be  accomplished 
from  outside  the  airplane.  In  addition, 
the  operator  must  provide  qualified 
personnel  and  training  on  the  door 
closing,  latching,  and  locking 
procedures,  as  well  as  documentation  of 
compliance  with  this  AD. 

This  AD  also  requires  additional 
inspection,  modification,  and  checks  by 
requiring  initial  and  repetitive  checks  of 
the  original  door-open  indicating 
system;  Initial  and  repetitive  inspections 
of  the  main  cargo  door  control  panel 
access  door  and 'T"  handle  clip;  and 
inspection  and  remarking,  if  necessary, 
of  the  main  cargo  door  exterior  lockpin 
handle  and  latch  actuating  shaft 
markings. 

Accomplishment  of  the  modifications 
specified  in  McDonnell  Douglas  DC-8 
Service  Bulletins  52-74  R2,  52-75,  52-76 
R3.  and  52-80  will  terminate  certain 
inspections  and  checks  required  by  this 
AD. 

The  requirements  of  this  AD  are 
considered  to  be  interim  measures.  The 
FAA  is  currently  evaluating  all  available 
modifications  to  the  main  cargo  door 
system,  as  well  as  other  actions,  and 
may  propose  additional  mandatory 
corrective  actions  to  ensure  that  the 
Modd  DC-8  main  cargo  door  will  not 
inadvertently  open  in  flight. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  datribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  tius  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
!he  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  action 


invetves  an  energency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  PR  11034:  February  2B,  1979).  If  it  is 
determined  that  ti&s  emergency 
regidatku)  otherwise  would  be 
significant  uader  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportatioa  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Ameaimeni 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Admmistration 
amends  J  38.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  as 
follows: 

PART  39-{AMENOEO] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AuUmaty:  48  U.S.C  1354{a).  1421  and  1423: 
49  U.S.C  106(8)  (Revised  Pub.  L  97-449. 
lanuary  12, 1983):  and  14  CFR  11.89. 

§3a.t3    [Amentfedl 

2.  Section  39.13  is  amended  by 
superseding  AD  75-03-02,  Amendment 
39-2075,  and  AD  84-23-02.  Amendment 
39-4053,  with  the  following  new 
airworthiness  directive: 

McDonnell  Douglas:  Applies  to  Model  DC- 
8F-54.  -55,  DC-ft-6lF.  -62F.  -SaF,  -7lF, 
-72F,  and  -73F  series  airplanes:  Model 
DC-e-33  airplanes  with  STC  Number 
SA3403WE  incorporated:  and  Mode!  DC- 
a-43  aiiplanes  with  STC  Number 
SA3749VS^  incorporated:  certificated  in 
any  category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  inadvertent  opening  of  the  main 
cargo  door  in  flight,  a  condition  which  could 
result  in  loss  of  pressurization  and  control  of 
the  aircraft,  accomplish  the  following; 

A.  Within  14  days  after  the  effective  date 
of  this  AD.  ensure' that  the  main  cargo  door  is 
closed,  latched,  and  locked  prior  to  takeoff 
following  each  operation  of  the  door,  in 
accordance  with  the  procedures  specified 
below.  The  procedures  required  by  this 
paragraph  must  be  accomplished  by  qualified 
and  trained  personnel,  and  the  training 
program  must  be  approved  by  the  FAA 
Principal  Maintenance  Inspector  (PK]{).  The 
method  for  documentation  of  compliance 
must  also  be  approved  by  the  FAA  PMI. 

1.  From  the  outside  of  the  airplane,  perform 
a  visual  check  of  the  exterior  manual  latch 
controls,  to  ensure  that  the  latch  actuating 
shaft  and  the  lockpin  handle  are  in  the  LOCK 
position:  m 

1.  Perfom  a  visual  check  of  th«  latches  and 
lockpins,  located  on  the  inside  of  the  main 


car^e  door,  lo  cfiMifo  Inst  Iho  latches  are  In 
the  closed  positieR  and  the  leckphu  are  in 
the  lodcad  potWuB. 

3.  Prior  to  taxi,  aammmicate  to  tite  flight 
crew  that  the  main  cargo  door  has  l>eeii 
closed,  tatdwd,  locked  and  checked. 

B.  Uoleas  die  awdlficatioiis  descrftied  ia 
para^afA  E.  of  Ikia  AD  have  prewiowsiy  been 
accomplished,  within  the  next  30  days  after 
the  effective  date  of  this  AD.  and  thereafter 
at  httervals  aot  to  exceed  4&  days,  conduct  a 
main  cargo  door-opea  indicating  system 
functianal  check  in  accordance  widi 
paragraph  1  of  h4cDannefl  Douglas  All  . 
Operators  Letter  ( AO^  S-MB.  dated  April  19, 
1974.  If  the  main  cac^o  door-opeo  indicatiiig 
system  functional  check  is  not  successhiUy 
accomplished,  repair  the  main  car^o  door- 
open  indtcating  system  priar  to  farther  fli^t. 
in  accordaace  writh  AOL  8>46& 

C.  For  airpianes  with  the  hydraulic  carp* 
door  latch  system,  acconipttsfa  the  CoUowing: 

1.  Witiiin  30  days  after  die  effective  date  of 
this  AD,  and  thereafter  at  interrals  not  to 
exceed  45  days,  inspecl  the  main  car^  door 
control  panel  access  door  piate  and  'T" 
handle  stowage  clip,  in  accordance  with 
paragraph  2  of  McDoaaeU  Douglas  AOL  ^ 
6W.  dated  April  tft  1974.  In  addition,  inspect 
the  control  panel  access  door  to  ensare  the 
door  can  be  secured  in  the  down  and  locked 
position.  If  the  cooirel  panel  access  door  can 
not  be  secured  in  the  down  and  locked 
position,  repair  prior  to  hirtber  flight 

2.  Unless  previously  accomplished  in 
accordance  with  paragraph  (2)  of  AD  75-03- 
02.  Amendment  39-2075,  within  the  next  30 
days  after  the  effective  dale  of  this  A£).  verify 
that  the  main  cargo  door  hydraulic  conUol 
valve  shaft  operates  freely,  without  binding, 
between  the  operate  neutral  and  neutral  lock 
positions.  This  shall  be  accomplished  by 
opening  the  main  cargo  door  hydraulic 
control  valve  control  panel  access  door, 
raising  the  T"  handle.  Douglas  P/N  4777B«»- 
1;  and  pulling  the  "T"  handle  vertically 
upward  to  its  maximum  travel  [operate 
neutral  position).  When  the  vertical  force  on 
the  "T"  handle  is  relieved,  the  nwin  cargo 
door  hydraulic  control  valve  shaft  should 
return  to  the  neutral  lock  (down)  position 
without  binding.  Replace  the  main  cargo  door 
hydraulic  control  valve.  Douglas  P/N 
5777869-5001  or  5919085-5001.  prior  to  further 
flight,  if  the  valve  shaft  does  not  return  freely 
to  the  neutral  lock  ptjsition. 

D.  Within  30  days  after  the  effective  date  of 
this  AD,  inspect  the  main  caqto  door  exterior 
lockpin  handle  and  latch  actuating  shaft 
markings,  in  accordance  with  Paragraph  7  of 
McDonnell  Douglas  AOL  8-669.  dated  Apni 
19. 1974.  and  with  one  of  the  following 
McDonnell  Douglas  Drawings:  7718621-59 
and  -61.  Revision  "AV";  or  5633a2a.  Revision 
"E";  or  5633939.  Revision  "C":  or  5804421. 
Revision  "A/H".  If  the  exterior  markings  are 
not  correct,  mark  in  accordance  with  any  of 
the  above  McDonneli  Douglas  drawings  prior 
lo  further  flight. 

E.  Compliance  with  the  requirements  of 
paragraph  B..  above,  may  be  terminated  upon 
the  installation  of  the  main  cargo  door-oper 
indicating  circuit  that  utilizes  a  proximity 
switch,  revision  of  tIte  ewisting  main  cargo 
door-open  indicating  circuit,  and  the 
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installation  of  a  main  cargo  doer  indicating 
system  test  circuit,  as  outiined  in  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  DC-8  Service  Bulletin  52-78, 
Revision  3,  dated  January  29, 1986. 

F.  Compliance  with  the  requirements  of 
paragraphs  A.,  B.,  and  E.,  above,  may  be 
terminated  upon  installation  of  the  following 
modifications  to  the  main  cargo  door 
systems: 

1.  Installation  of  a  hydraulic  isolation  valve 
and  control  system  in  accordance  with 
McDonnell  Douglas  DC-8  Service  Bulletin  52- 
74,  Revision  2,  dated  November  19, 1975; 

2.  Installation  of  a  lock  mechanism  view 
window  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  52-75,  dated 
August  9, 1974; 

3.  Installation  of  a  new  and  modification  of 
the  existing  main  cargo  door-open  indicating 
system  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  52-76, 
Revision  3,  dated  )anuary  29, 1986;  and 

4.  Installation  of  a  forward  upper  cargo 
door  vent  system  in  accordance  with 
McDonnell  Douglas  DC-8  Service  Bulletin  52- 
80,  dated  March  23, 1977. 

G.  The  checks  and  modifications  specified 
in  paragraphs  A.  through  F.  of  this  AD  are  not 
required  on  airplanes  which  have  the  main 
cargo  door  deactivated  and  secured  in  the 
closed  and  locked  position  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region,  until  that  door 
is  reactivated. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI],  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  O^ce. 

I.  Special  fiight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  unpressurized  to  a  base  in 
order  to  comply  with  the  requirements  of  this 
AD. 

All  persona  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach.  California.  Attention: 
Director  of  Publications.  Cl^OO  (54- 
60).  This  information  may  be  examined 
at  FAA,  Northwest  Mountain  Region. 
17900  Pacific  Highway  South.  Seattle. 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach.  California. 

This  amendment  supersedes 
Amendment  39-2075.  AD  75-03-02;  and 
Amendment  39-4953.  AD  84-23-02. 

This  amendment  becomes  effective  August 
18.1988. 


Issued  in  Seattle.  Washington,  on  July  24, 
1989. 
Darrell  M.  Pederssn. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  e&-18013  Filed  8-1-89;  8:45  am] 
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[Docket  No.  89-(iN-12»-AD;  AntdL  39- 
6284] 

Airworthiness  Directives;  Fokker 
Model  F-28  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F-28 
series  airplanes,  which  currently 
requires  a  one-time  visual  inspection  for 
cracks  of  the  fuselage  lap  joint  at 
stringer  73  between  frame  4900  and 
frame  9805,  and  repair,  if  necessary. 
This  amendment  requires  repetitive 
eddy  current  inspections  for  cracks  of 
the  fuselage  lap  joint  at  stringer  73 
between  frame  5305  and  frame  9305,  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  further  examinations 
which  revealed  that,  in  addition  to  the 
visual  cracks,  cracks  extended  from  the 
dimpled  rivet  holes  for  relatively  long 
distances.  This  condition,  if  not 
corrected,  could  lead  to  reduced 
structural  capability  of  the  fuselage  and 
subsequent  decompression  of  the 
airplane. 

EFFECTIVE  DATft  August  18, 1989. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  N. 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Mark  Quam,  Standardization 
Branch.  ANM-113,  telephone  (206)  431- 
1978.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  0-68906,  Seattle,  Washington 
98168. 
SUPPLEMENTARY  INFORMATION:  On 

March  8. 1989,  FAA  issued  AD  89-07-01. 
Amendment  39-6157  (54  FR  11171; 
March  17. 1989),  to  require  a  one-time 
visual  inspection  of  the  fuselage  lap 
joint  at  stringer  73  between  frame  4900 


and  frame  9805  for  cracks,  and  repair,  if 
necessary.  That  action  was  prompted  by 
reports  of  cracks  in  non-bonded  fuselage 
lap  joints;  this  cracking  was  due  to 
fatigue  cracking  of  (he  dimpled  rivet 
holes.  This  condition,  if  not  corrected, 
could  lead  to  reduced  structural 
capability  of  the  fuselage  and 
subsequent  decompression  of  the 
airplane. 

Since  issuance  of  that  AD,  further 
examinations  by  the  manufacturer 
revealed  cracks  in  the  non-bonded 
fuselage  lap  joint  at  stringer  73  between 
frames  7805  and  8805.  In  addition  to  the 
visual  cracks,  cracks  extended  from  the 
dimpled  rivet  holes  for  relatively  long 
distances  and  were  not  visible  fi'om  the 
outside.  Some  of  these  cracks  appeared 
to  be  "under-surface"  cracks.  This 
condition,  if  not  corrected,  could  lead  to 
reduced  structural  capability  of  the 
fuselage  and  subsequent  decompression 
of  the  airplane. 

Fokker  has  issued  Service  Bulletin 
F28/53-A94.  Revision  1.  dated  July  5. 
1989,  which  describes  procedures  to 
perform  an  eddy  current  inspection  of 
the  fuselage  lap  joint  at  stringer  73 
between  frame  5305  and  frame  9305,  to 
ensure  that  cracks  in  the  dimpled  rivet 
holes  are  detected  et  an  early  stage,  and 
repair,  if  necessary.  The 
Rijksluchtvaardienst  (RLD),  which  is  the 
airworthiness  authority  of  the 
Netherlands,  has  classified  this  service 
bulletin  as  mandatory,  and  has  issued 
the  Netherlands  Airworthiness  Directive 
BLA  No.  89-50  addressing  this  subject. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  type  certificated 
in  the  United  States  under  the 
provisions  of  §  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  supersedes  AD 
89-07-01,  AmendnKnt  39-6157.  to 
require  a  periodic  high  frequency  eddy 
current  inspection  for  cracks  in  the  area 
of  the  fuselage  lap  joint  at  stringer  73. 
and  the  installatioa  of  a  temporary 
repair,  if  necessary,  in  accordance  with 
the  service  bulletin  previously 
described. 

Fokker  intends  to  supersede  the 
shielded  pencil  probe  procedure 
specified  in  Service  Bulletin  F28/53-A94 
(Revision  1)  by  revising  the  Structural 
integrity  Program  Part  1  and  the  Non- 
Destructive  Testing  Manual  to  specify  a 
more  sensitive  phase  analyzing  high 
frequency  eddy  current  inspection 
procedure  using  a  sliding  probe. 
Additionally,  Fokker  is  currently 
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developing  a  service  bulletin  diat  will 
describe  procedures  for  permanent 
repair  of  the  lap  joint  at  stringer  73, 
which  will  terminate  the  need  for 
repetitive  inspections  When  these 
revisions  and  the  service  bulletin  are 
developed  and  available,  the  FAA  may 
consider  further  rulemaking  action  to 
address  these  subjects. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  (fistribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12812,  it  is 
determined  that  this  final  rule  does  not 
have  suf&aent  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  AssessmenL 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  most 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  Febrsary  26, 1979).  If  it  is 
determined  tiiat  this  emecgraicy 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  va  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adopten  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AHlhanty:49U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-448. 
lanuary  12. 1983):  and  14.CFR  11.89. 
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2.  Section  39.13  is  amended  by 
superseding  Amendment  39-6157  (54  FR 
11171;  March  17. 1989).  AD  89-07-01, 
with  the  following  new  airworthiness 
directive: 

Fokker  Applies  to  Model  F-28  series 

airpl^ies.  Senai  Numbers  11008  to  11241. 

inclusive,  certificated  in  any  category. 

(Zompliance  is  required  as  indicated. 

unleas  previously  acconiplisiied. 
To  prevent  reduced  structural  capability  of 
the  fuselage  and  subsequent  decompression 
of  the  airplane,  accomplish  the  following: 

A.  Inspect  die  fu.««lage  lap  joint  at  stringer 
73  between  frames  .>30S  and  9306  in 
accordance  with  Part  1  of  Fokker  Service 
Bulletin  F-2S/S3-A94,  Revision  1.  dated  July 
5, 1989,  and  with  the  following  schedule: 

1.  For  airplanes  titat  have  accumulated 
32.000  landings  or  more  as  of  the  effective 
date  of  this  AD,  inspect  within  2  days  after 
the  effective  rfate  of  this  AD. 

2.  For  airplanes  that  have  acctunulated 
fewer  than  32.000  landings  as  of  the  effective 
date  of  this  AD,  inspect  within  60  days  after 
the  effective  date  of  this  AD  or  prior  to  the 
accumulation  of  20,000  landings,  whichever 
occurs  later. 

B.  Repeat  the  inspections  requiced  by 
paragraph  A.,  above,  at  intervals  not  to 
exceed  1,000  landings. 

C.  K  cracics  are  found,  repair  prior  to 
further  fliglit,  in  accordance  with  Part  2  of 
Fokker  Service  Bulletin  F28/53-A94,  Revision 
1,  dated  July  5, 1969.  After  repair,  continue  to 
inspect  in  accordance  with  Part  1  of  the 
ser\-ics  bulletin,  at  intervals  not  to  exceed 
1,000  landings. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  tfien  send  it  to  the  Manager. 
Standardization  Branch.  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Fokker  Aircraft  USA,  Inc. 
1199  N.  Fairfax  Street  Alexan^a. 
Virginia  22314.  This  information  may  be 
examined  at  tiie  FAA,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Hi^rway 
South,  Seatde,  Washington,  or  the 
Standardization  Branch.  9010  East 
Marginal  Way  South.  Seattle, 
Washington. 

This  amendment  supersedes 
Amendment  39-6137.  AD  89-07-01. 

This  amendment  becomes  effective 
August  IB,  1969. 


Issued  in  Scatlle.  WaaUagSw,  on  July  21 
1989. 

DamH  14.  Pe^OM, 

Acting  Mtavjgtr,  Tratnport  Airplane 
Directorate  Atravft  CntifhMtiuii  Soviet. 
[FR  Dbc  se-iani  Piled  8-1-88: 8:46  sb| 
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Airworthiness  Oiracttwas; 
Douglas  llodslDC-t 
Equipped  WMi  LM  or  RHNoss 
Gear  Uppar  Drag  Link  Assambiy, 
Numbera  (P/N)  571«M2-t,  -501. 
5717011-1, -501.  or -SOa 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Clarification  of  final  rule. 


SUMMAfrr:  This  action  certifies  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell  Douglas 
DC-8  series  airplanes,  which  currently 
requires  inspections  of  the  left  (LH)  and 
right  (RH)  nose  landing  gear  upper  drag 
link  assembly  for  fatigue  cracking  and 
undersized  (fa'ag  link  lug  stiffening  web. 
and  modification  or  replacement  as 
necessary,  "niis  action  clarifies 
paragraph  C.  of  the  AD  by  referencing 
the  specific  modification  of  the  drag  fink 
assemblies  subject  to  the  inspections 
required  by  that  paragraph. 

EFFECTIVE  OATE:  August  2. 198a 

addresses:  All  peraons  affected  by  dns 
directive  who  have  not  aireadgr  received 
the  appropriate  service  docmamts  fironi 
the  manufacturer,  may  obtaiB  copies 
upon  request  to  McDonnell  Dongas 
Corporation,  3865  Lakewood  Boolevard. 
Long  Beach,  California  90M6.  ABention: 
Director  of  Publications.  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
FAA,  North\ife8t  Mountain  Region, 
Transport  Airnlane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street.  Long  Beach.  California. 
FOR  FUHTWEN INFO—ATION  OONTACR 
Mr.  David  Y.J.  Hsu,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L„  FAA, 
Northwest  Mountain  Regitm,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California  90806-2425;  telef^ioae  (213) 
988-5323. 

SUPPLEMENTART  arOIWMTWWC  On  April 
17. 1989,  the  FAA  issued  AD  89-10-03. 
Amendment  39-8203  (54  FR  18278;  April 
28, 1989).  whidi  requnies  inspection  of 
the  LH  and  RH  nose  landing  gear  (NIC) 
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upper  drag  link  assembly  for  fatigue 
cracking  and  undersized  drag  link  lower 
lug  stiffening  web,  and  modification  or 
replacement,  as  necessary.  That  action 
was  prompted  by  three  reported  failures 
of  the  link  assembly  which  resulted  in 
the  collapse  of  the  NLG  and  damage  to 
the  NLG  and  its  adjacent  structure.  This 
condition,  if  not  corrected,  could  result 
in  collapse  of  the  NLG  during  ground 
handling,  takeoff,  or  landing. 

The  inspection  requirements  of 
paragraph  C  of  that  AD  are  applicable 
to  airplanes  with  drag  link  assemblies 
"modified  in  accordance  with 
McDonnell  Douglas  DC-8  Service 
Bulletin  32-178,  dated  May  22, 1987." 
The  FAA  has  received  requests  to 
clarify  paragraph  C.  to  specify  what 
constitutes  the  applicable 
"modification"  of  the  drag  link  assembly 
and  what  inspections  are  required  to  be 
accomplished  on  that  modified 
assembly. 

Accordingly,  the  FAA  has  revised 
paragraph  C.  of  this  rule  to  clarify  that 
the  applicable  modified  drag  link 
assemblies  are  those  that  are  partially 
modiHed  in  accordance  with  the 
McDonnell  Douglas  Service  Bulletin, 
without  shot  peen  and  polish  in 
accordance  with  Steps  9  and  10,  Figure 
1,  of  that  service  bulletin.  The 
inspections  are  required,  initially,  upon 
the  accumulation  of  800  landings  on  the 
modified  assembly,  and  thereafter  at 
intervals  of  200  landings  (these 
inspection  requirements  are  unchanged 
from  the  existing  AD). 

Since  this  action  only  clarifies 
information  in  a  final  rule,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft.  Air 
transportation.  Safety. 

Adoption  of  the  Clatificadon 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
clarifies  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— {AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423, 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    (AmwNM) 

2.  Section  39.1.3  amended  by  clarifying 
paragraph  C.  of  AD  89-10-03, 
Amendment  39-8203  (54  FR 18276;  April 
28, 1989),  as  follows: 


McOonneB  Douglas:  Applies  to  Model  DC-8 
series  airplanes,  equipped  with  left  (L.H) 
or  right  (RH)  note  landing  gear  (NLG) 
upper  drag  link  assembly,  P/N  5716882-1, 
-«n.  -503,  5717011-1,  -501.  or  -503, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 
To  prevent  collapse  of  nose  landing  gear 
during  ground  handling,  takeoff,  or  landing, 
due  to  fatigue  failurt  of  the  LH  or  RH  nose 
landing  gear  (NLG]  spper  drag  link  lower  lug, 
accomplish  the  following: 

A.  Within  the  next  400  landings  after  the 
effective  date  of  this  AD,  unless  already 
accomplished  within  the  last  400  landings, 
conduct  a  magnetic  particle  or  dye  penetrant 
inspection  of  the  lil  and  RH  nose  landing 
gear  upper  drag  link  assembly,  and  measure 
the  lower  lug  stiffening  web  for  minimum 
thickness,  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  32-1 7&  dated 
May  22, 1987. 

1.  If  cracks  are  found,  or  if  the  minimum 
web  thickness  measures  .100"  or  less,  before 
further  flight,  remove  and  replace  the 
assembly  in  accordance  with  paragraph  B.  or 
D.  of  this  AD. 

2.  If  no  cracks  are  found  and  the  minimum 
web  thickness  measures  greater  than  ,100", 
repeat  the  inspection  in  accordance  with 
paragraph  A.  of  this  AD  at  intervals  not  to 
exceed  200  landings,  unless  reworked  in 
accordance  with  paragraph  C.  of  this  AO,  or 
replaced  in  accordance  with  paragraph  B.  or 
D.  of  this  AD. 

B.  If  the  drag  link  assembly  is  replaced 
with  a  new  assemb^  not  modified  in 
accordance  with  McDonnell  Douglas  DC-B 
Service  Bulletin  32-178,  dated  May  22, 1987, 
upon  the  accumulation  of  4,000  landings  on 
the  new  assembly,  perform  the  initial 
inspections  in  accordance  with  paragraph  A. 
of  this  AD,  and  repeat  these  inspections  at 
intervals  not  to  exceed  200  landings. 

C.  If  the  drag  link  assembly  is  partially 
modified  in  accordance  with  McDonnell 
Douglas  DC-8  Service  Bulletin  32-178,  issued 
May  22, 1987,  without  shot  peen  and  polish  in 
accordance  with  Steps  9  and  10,  Figure  1,  of 
the  Service  Bulletin,  upon  the  accumulation 
of  800  landings  on  the  modified  assembly, 
perform  the  initial  inspection  in  accordance 
with  paragraph  A,  of  this  AD,  and  repeat  the 
inspection  at  intervals  not  to  exceed  200 
landings. 

D.  Replacement  of  both  LH  and  RH  nose 
landing  gear  upper  drag  link  assemblies  with 
P/N  5716882-505  and  5717011-505.  or 
modification  of  the  drag  link  assembly  in 
accordance  with  McDonnell  Douglas  DC-8 
Service  Bulletin  32-178,  dated  May  22, 1987. 
and  reidentification  of  the  drag  link  assembly 
as  SR08328002-3,  S.  -7,  -9.  -11,  or  -13,  as 
applicable,  constitutes  terminating  action  for 
the  inspection  requirements  of  this  AD. 

E.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note. — ^The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 


F.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  M 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requireaients  of  this  AD, 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  dbcuments  from  the 
manufacturer,  may  obtain  copies  upon 
request  to  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  CalifomiB  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
This  information  may  be  examined  at 
FAA,  Northwest  Moisitain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

This  clarification  becomes  effective. 

Issued  in  Seattle,  Washington,  on  )uly  25. 
1989. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  89-18012  Filed  8-1-89;  8:45  am] 
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Research  and  SpeciBi  Programs 
Administration        i 

14  CFR  Pans  217  and  241 

[Docket  Na  44999] 

RIN  2137-AA97, 2137-AB01 

Aviation  Economic  Regulations; 
Report  of  Traffic,  and  Capacity 
Statistics;  Coilectton  of  Service  . 
Segment  and  Charter  Data;  the  T-100 

System"  . 

j.         ......... 

agency:  Research  and  Special  Pixtgrams 

Administration,  DOT. 

ACTION:  Final  rule;  change  of  effeciive 

date;  partial  grant  of  petitions  for 

reconsideration. 

summary:  This  action  responds  to 
issues  raised  in  petitions  for 
reconsideratoin  of  the  final  rule 
amending  14  CFR  Parts  217  and  241 
(Docket  44999)  published  in  the  Federal 
Register  on  November  16, 1988  (53  FR 
46284).  Petitions  are  granted  to  the 
extent  that  the  effective  date  for  foreign 
air  carrier  reporting  requirements  in  14 
CFR  Part  217  is  extended  to  lanu^ry  1, 
1990,  the  same  date  as  U.S.  air  carrier 
reporting  requirements  in  14  CFR  Part 
241.  That  portion  of  American's  petition 
for  rulemaking  in  Docket  46101  (a  copy 
of  which  is  in  Docket  44999  as  Exhibit'1 
to  the  carrier's  comment)  pertaining  to 
the  release  of  data  for  international 


Federal  Register  /  Vol.  54.  No.  147  /  Wednesday.  August  2.  1989  /  Rules  and  Regulations      Slill 


operations  of  U.S.  or  foreign  air  carriers 
is  denied. 

EFFECTIVE  DATE:  lanuary  1. 1990,  for 
foreign  air  carriers  (14  CFR  Part  217). 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  W.  Bright  or  Richard  J.  King. 
Office  of  Aviation  Information 
Management  DAI-10,  Research  and 
Special  Programs  Administration,  400 
Seventh  Street  SW..  Washington,  DC 
20590,  (202)  386-4384,  or  366-4375, 
respectively. 

SUPPl£MENTARY  INFORMATION:  Four 
petitions  for  reconsideration  and  eight 
answers  have  been  filed  with  the 
Department  concerning  its  issuance  of  a 
final  rule  amending  14  CFR  Parts  217 
and  241.  The  rule  established  a  new 
traffic  reporting  system  known  as  the 
'T-100  System"  for  U.S.  and  foreign  air 
carriers.  The  pleadings  encompass 
individual  or  consolidated  petitions  and 
answers  filed  by  or  on  behalf  of 
seventeen  foreign  air  carriers,  as 
follows. 

Comments  were  filed  by:  Air  Afrique, 
Air  Canada,  Air  France,  Alitalia,  All 
Nippon  Airways  and  Nippon  Cargo 
Airiines  (jointly),  Avensa,  BWIA 
International,  Korean  Air,  Lan  Chile. 
Thai  Airways  and  JAT- Yugoslav 
Airlines.  A  single  consolidated  comment 
was  filed  on  behalf  of  Air  Canada;  Air 
Jamaica;  Balair  Limited;  Cathay  Pacific 
Airways  Limited;  Lloyd  Aereo 
Boliviano,  SA;  and  Philippine  Airlines. 
American  Airlines  also  filed  a  comment. 

Alitalia  contended  that  assurance  of 
confidentiality  for  its  data  was  lacking, 
foreign  air  carriers  would  bear  a  greater 
burden  than  U.S.  air  carriers,  and 
application  of  the  rule  to  foreign  air 
carriers  would  violate  the  spirit  of 
bilateral  agreements.  American  Airlines 
filed  a  comment  in  support  of  Alitalia's 
contention  that  there  was  burden  for 
foreign  air  carriers  and  that  additional 
time  was  needed  to  comply;  American 
also  urged  prompt  disclosure  of  T-100 
data  as  opposed  to  holding  the  data 
confidential  for  three  years.  The 
confidentiality  issues  raised  by 
American  regarding  the  U.S.  air  carriers' 
domestic  data  are  being  considered 
under  Docket  46101. 

In  their  joint  petition  for 
reconsideration  and  for  stay.  Air 
Canada;  Air  Jamaica;  Balair  Limited; 
Cathay  Pacific  Airways  Limited;  Lloyd 
Aereo  Boliviano,  SA  and  Philippine 
Airlines  argue  that  the  Depactment 
failed  to  consider  adequately  the  costs 
and  burdens  associated  with  the  new 
rule.  They  argue  that  those  costs  and 
burdens  would  be  substantial  and  that, 
accordingly,  the  Department  should 
reconsider  whether  to  promulgate  the 
rule.  If.  however,  the  Department  were 


to  proceed  with  promulgation,  they 
argue  that  the  rule's  effective  date  for 
foreign  air  carriers  should  be  stayed  so 
as  to  give  those  carriers  time  to  comply. 
All  Nippon  Airways  and  Nippon  Cargo 
Airlines  (jointly),  and  Avensa,  Lan 
Chile,  BWIA  International,  Air  Afiique, 
and  Korean  Air  answered  in  support  of 
the  joint  petition. 

A  number  of  the  foreign  air  carriers 
also  requested  either  repeal  or  delay  in 
the  effective  date  of  the  rule,  saying 
essentially  that  foreign  air  carriers  (a) 
would  be  greatly  burdened  by  the  rule, 
(b)  needed  time  to  comply,  and  (c) 
should  be  placed  on  no  worse  footing 
than  U.S.  air  carriers  in  terms  of  their 
data-filing  obligations.  The  requests  of 
the  carriers  may  be  summarized  as 
follows:  Thai  Airways — Petition  for 
repeal  or,  alternatively,  for  amendment 
to  postpone  the  effective  date  as  to 
foreign  air  carriers  until  January  1. 1990; 
JAT- Yugoslav  Airlines— ^Request  for 
waiver  from  immediate  compliance:  Air 
France — Motion  for  postponement  of 
effective  date;  Alitalia — Petition  for 
repeal  or  amendment  of  final  rule. 
Alitalia  argues  that  the  exess  burden  on 
foreign  air  carriers  would  violate 
bilateral  provisions  on  fair  and  equal 
opportunity  to  compete,  and  also  raises 
concerns  over  confidential  treatment  of 
submissions.  The  European  Civil 
Aviation  Conference,  in  a  letter  (copy  of 
which  has  been  placed  in  Docket  44999) 
to  Jeffrey  Shane,  then  the  Deputy 
Assistant  Secretary  of  State  for 
Transportation  Affairs,  requested 
deferral  of  the  rule,  stating  that  the 
confidentiahty  of  the  data  could  not  be 
assured. 

In  essence,  petitions  of  some  foreign 
air  carriers  suggested  that  sec.  19-6  of  14 
CFR  Part  241,  the  portion  of  the  final 
rule  pertaining  to  public  disclosure  of 
traffic  data,  is  inconsistent  with  the 
Department's  obligations  under  the 
Freedom  of  Information  Act  (FOIA),  5 
U.S.C.  552,  and  that,  because  of  those 
obligations,  the  Department  will  be 
unable  to  protect  their  sensitive  data. 
The  Department  disagrees.  It  is  the 
Department's  view  that  detailed  air 
carrier  on-flight  market  and  nonstop 
segment  data  on  international 
operations  by  both  U.S.  and  foreign  air 
carriers  is  exempt  from  the  mandatory 
release  requirements  of  the  FOIA. 

Under  exemption  3  of  the  FOIA,  5 
U.S.C.  552(b)(3),  information  in  agency 
records  may  be  withheld  if  it  is 
specifically  exempted  from  disclosures 
by  a  statute,  provided  that  the  statute 
"(A)  requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or  (B)  establishes  particular 
criteria  for  withholding  or  refers  to 


particular  types  of  matters  to  be 
withheld."  Section  1104  of  the  Federal 
Aviation  Act  (49  U.S.C  1504)  is  an 
exemption  3  statute,  because  it  requires 
that  information  be  withheld  by  the 
Department  if  its  release  "would 
prejudice  the  formulation  and 
presentation  of  positions  of  the  United 
States  in  international  negotiations  or 
adversely  affect  the  competitive  position 
of  any  air  carrier  in  foreign  air 
transportation."  The  Department 
believes  that  the  premature  release  of 
international  data  submitted  pursuant  to 
the  final  rule  would  produce  the  harm 
specified  in  section  1104.  Accordingly, 
public  access  to  such  data  will  be 
denied  based  on  exemption  3  of  the 
FOIA  as  long  as  the  danger  of  such  harm 
persists. 

Exemption  4  of  the  FOIA  5  U.S.C. 
552(b)(4),  permits  agencies  to  withhold 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential.  Information  is 
considered  "confidential"  for  purposes 
of  exempton  4  if  its  release  would  be 
likely  either  to  impair  the  government's 
ability  to  obtain  necessary  information 
in  the  future  or  cause  substantial  harm 
to  the  competitive  position  of  the  person 
from  whom  the  information  was 
obtained  (submitter).  The  Department 
believes  that  premature  release  of 
international  data  submitted  pursuant  to 
the  final  rule  would  be  Ukely  to  impair 
the  government's  ability  to  obtain 
necessary  information  in  the  future. 
Accordingly,  the  Department  will  deny 
public  access  to  international  data 
pursuant  to  exemption  4  of  the  FOIA. 
Further,  no  discretionary  public  release 
will  be  made  of  data  submitted  pursuant 
to  the  final  rule  that  appears  to  be 
"confidential"  because  its  release  would 
be  likely  to  cause  substantial 
competitive  harm  to  the  submitter  unless 
the  Department's  regulations 
implementing  Executive  Order  12600 
have  been  complied  with.  These 
regulations  (§  7.57  of  49  CFR  Part  7) 
require  written  notice  to  the  submitter 
concerning  a  request  for  the  submitter's 
confidential  commercial  information, 
and  consideration  of  the  submitter's 
objections  to  release  of  that  information. 
They  also  require  that  the  submitter  be 
given  prior  written  notice  of  any 
decision  to  release  any  of  the 
information  over  the  submitter's 
objections. 

As  the  above  indicates,  the 
Department  intends  to  protect 
international  data  submitted  pursuant  to 
the  final  rule  to  the  maximum  extent 
permissible  pursuant  to  exemptions  3 
and  4  of  the  FOIA.  In  addition,  in 
appropriate  circumstances,  other 
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exemp^ont  may  also  be  invoked  by  the 
Depjutitflhl  to  protect  integnelipnal 
data.  For  exan^,  under  Mine 
circunntancea.  data.proyided  to  the 
Uhited'Stale*  on  •  confidential  basis  by 
a  foreign  jovenunent,  iocludiag 
ii^ormation  on  a  foreign  air  carrier 
owned  by  a  forei^  government,  dm  be 
classified  to  protect  national  defense  or 
foreign  policy  interests  and  withheld 
pursuant  to  exemption  1, 5  U.S.C. 
552(b)(1). 

As  previously  mentioned, 
confidentiality  of  U.S.  air  carrier's 
domestic  data  will  be  addressed  in 
Docket  46101.  This  docket  will  address 
American  Airiines'  petition  (supported 
by  United  Air  Lines  and  British  Airways 
and  opposed  by  Thai  Airways) 
concerning  the  confidential  treatment  of 
T-lOO  data.  As  to  American's  petition, 
the  issue  of  the  release  of  domestic  data 
of  U.S.  air  carriers  warrants  further 
consideration,  and  we  have  decided  to 
examine  that  issue  in  Docket  46101. 
However,  based  on  our  review  and 
conclusions  regarding  the  issue  of 
conndentiaiity  and  release  of 
international  datb  as  discussed  above, 
that  portion  of  American's  petition  for 
rulemaking  in  Docket  46101  (a  copy  of 
which  is  in  Docket  44999  as  Exhibit  1  to 
the  carrier's  comment)  pertaining  to  the 
release  of  data  for  international 
operations  of  U.S.  or  foreign  air  carriers 
is  denied. 

We  have  already  decided,  by  separate 
.  action,  to  suspend  the  effective  date  of 
the  rule  for  foreign  air  carriers  (53  FR 
52404,  December  28, 1988).  By  our  action 
today,  we  establish  a  new  effective  date 
of  January  1, 1990.  for  the  foreign  air 
carrier  provisions  in  14  CFR  Part  217, 
i.e.,  the  same  date  as  that  for  the  U.S.  air 
carriier  provisions  in  14  CFR  Part  241. 
We  regard  this  grant  of  a  one  year 
reporting  extension  as  a  positive 
response  to  the  widely  voiced  request 
for  relief  expressed  by  the  foreign  air 
carriers. 

Moreover,  we  reiterate  what  we  said 
in  the  Final  Rule  (53  FR  at  46286], 
namely;  that  the  Department  is  sensitive 
to  foreign  air  carrier  concerns  as  regards 
reporting  burdens  and  wants  to 
minimize  any  potential  reporting  burden 
on  air  carriers  as  much  as  possible.  We 
are  prepared  to  work  with  the  foreign  air 
carriers  to  ensure  a  smooth  transition  to 
the  new  T-lOO  system.  We  have  already 
begun  this  process  by  notifying  foreign 
air  carriers  of  our  willingness  to  hold 
pubUc  workshops  to  facilitate  their  T- 
100  system  reporting.  We  have 
conducted  a  survey  of  carrier  interest  in 
holding  T-lfiO  workshops.  Based  upon 
carrier  responses,  we  anticipate 


conducting  several  worksbtqw  during 
1988.  i 

Against  this  background,  we  see  no 
basis  for  repeal  of  the  final  rule  or  for 
any  exempdont  or  waivers.  Contrary  to 
the  assertions  of  some  of  the  petitioners 
and  commentols,  we  fully  considered  all 
of  the  submissions  received  before 
issuance  of  the  rule  last  November.  We 
specifically  reviewed  the  allegations 
concerning  foreign  air  carrier  costs  and 
burdens  (53  FR  at  48285-86  and  48288- 
89).  We  noted  ^at  based  on  a  cross 
section  survey  of  foreign  air  carriers,  the 
average  number  of  data  lines  for  the 
group  was  about  20.  We  concluded  that 
"twenty  lines  of  data  per  month  for  a 
foreign  air  carrier  is  not  an 
unreasonable  burden  in  view  of  the 
Department's  need  for  the  data."  In 
terms  of  burden  hours,  the  final  rule 
estimated  that  each  T-lOO  submission 
would  range  from  1  to  20  hours  to 
complete  (53  FR  at  46286).  On  the 
average,  it  is  further  estimated  that  the 
amount  of  houite  per  U.S.  air  carrier 
submission  would  average?  hours  (for 
the  monthly  T-lOO  reports)  and  10  hours 
(for  the  T-lOO  quarterly  reports, 
including  supplementary  Schedule  T-1, 
T-2  and  T-3).  In  contrast,  foreign  air 
carrier  biuxien  is  estimated  to  average 
1.5  hours  (from  a  range  of  1  to  3  hours 
per  foreign  air  carrier).  Finally,  it  is  clear 
from  the  number  of  data  elements 
(eleven  for  foreign  air  carriers  as  against 
a  maximum  of  twenty-four  for  U.S.  air 
carriers)  that  tfce  Department  has 
exerted  a  serious  effort  to  limit  the 
number  of  data  items  requested  from 
foreign  air  carriers. 

Thus,  we  adhere  to  our  conclusion 
that  foreign  air  carriers  would  not  be 
unduly  burdened.  We  also  reiterate  our 
belief  that  most  foreign  air  carriers 
already  generate  the  data  for  their  own 
business  purposes.  This  means  that  their 
burden  emanates  from  conforming  their 
data  to  the  DGTI  rule,  and  as  indicated 
in  the  final  rule,  that  burden  is  justified 
in  light  of  the  benefits  to  be  derived 
from  aviation  information  collection  and 
program  use. 

In  addition,  it  is  important  to  recall 
that  we  did  not  evaluate  the  foreign  air 
carrier  burden  issue  in  isolation.  We 
also  considered  the  burdens  faced  by 
U.S.  air  carriers  in  complying  with  the 
numerous  filing  requirements  that  exist 
abroad.  In  these  circumstances,  we 
found  that  the  obligations  established 
by  the  T-lOO  system  were  well  within 
the  limits  of  common  international 
reporting  practices  and  were  not  unduly 
burdensome.  In  this  light,  the  T-lOO 
reporting  systtm  cannot  represent  in 
any  way  a  denial  of  fair  and  equal 
opportunity  to  compete.  We  have  seen 


notUag  in  any  of  tbe  petitioos  or  othjer 

post-rule  pleadings  that  would  persuade 
us  to  the  contrary. 

Further,  we  are  liol  ccnsviaced  by  Air 
Canada's  aigumenis  that  tb^  U.S.- 
Canada data  exchange  program  justifies,  ■ 
an  exemption  or  waiver  for  Canadian 
carriers.  The  Canadian  reporting 
requirements  for  nen-nation«d  carriers, 
including  U.S.  airlises,  are  among  the 
most  extensive  in  the  worid — many 
times  more  detailed  and  burdensome 
than  the  T-lOO  system.  For  example, 
Statement  6  pursuant  to  section  268  of 
the  Canadian  National  Transportation 
Act  provides  for  a  daily  airport  activity 
report  for  each  scheduled  flight  arriving 
at  and  departing  from  a  Canadian 
airport  The  Canadian  information 
collection  includes  the  following  data 
elements  which  arf  not  required  to  be 
reported  in  the  T-MO  system:  flight 
number;  identification  of  flights  diverted 
from  another  point;  available  seats  and 
availa'nle  weight  for  revenue  goods;  and 
date  and  time  of  flight  arrival  or 
departure.  Against  this  background,  we 
conclude  that  the  T-lOO  system  filing 
requirements  are  entirely  justified  as  to 
Canadian  air  carriers  and  that  no 
exemption  or  waiver  is  warranted'. 

All  other  arguments  made  in  the 
recent  petitions  and  filings  have  either 
been  fully  discussed  and  acted  upon 
here  and  in  o\a  previous  decision,  or 
present  no  basis  for  the  Department  to 
alter  the  decision  in  the  final  rule. 

Accordingly,  foneign  air  carriers  have 
been  granted  a  full  year  extension  in 
their  originally  scheduled  compliance 
date,  and  they  shall  begin  coraplying 
with  14  CFR  Part  217  effective  January  1. 
1990,  the  same  date  as  U.S.  air  carriers 
begin  complying  wnth  the  T-lOO  system 
provisions  in  14  CFR  Part  241. 

Issued  in  Washington,  DC  on  July  27, 1989. 
Travis  P.  Dungan, 

Administmtor.  Research  and Speciai 
Programs  AdminisUvUoB,  DOT. 

[FR  Doc.  89-18006  Ffled  &-1-89:  «:45  am] 
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summary:  On  February  14. 1989  (54  FR 
6643).  the  Bureau  of  Export 
Administration  published  a  final  rde 
that  revised  the  forms  necessary  to 
apply  for  export  licenses  (6XA-622P. 
BXA-622P-A.  BXA-622P-B,  formerly 
n'A-622P).  The  new  forms  allow  use  of 
Optical  Character  Recognition  (OCR)  for 
direct  recording  of  export  license 
information  into  the  Commerce 
Department  computer  data  base,  thus 
eliminating  the  need  for  manual  entry.  In 
addition,  the  rule  provided  the  revision 
of  these  forms  to  carry  the  "BXA" 
designation  (e.g.,  BXA-622P)  in  order  to 
reflect  the  Bureau  of  Export 
Administration  as  a  separate  entity  from 
the  International  Trade  Administration 
within  the  U.S.  Department  of 
Commerce. 

This  rule  amends  Supplement  No.  5  to 
Part  773,  establishing  new  instructions 
for  Distribution  License  applicants  when 
completing  the  new  Form  BXA-622P. 
EFFECnvE  date:  This  rule  is  effective 
August  2, 1989. 
FOR  FURTHER  INFORMATKM  CONTACT. 

Patricia  Muldonian,  Regulations  Branch, 

Office  of  Technology  and  Policy 

Analysis,  Bureau  of  Export 

Administration,  Telephone:  (202)  377- 

2440. 

SUPPLEMENTARY  INFORMATTON: 

Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  contains  collections  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  This  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0694-0015.  Public  reporting  for 
this  collection  of  information  is 
estimated  to  average  45  minutes  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  O^ice  of 
Security  and  Management  Support 
Bureau  of  Export  Administration.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230-,  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0694-0015), 
Washington.  DC  20503. 

3.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 


S53)i  or  by  any  other  law,  under  sections 
603(a)  and  e04(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  803  et  seq.)  no 
initial  or  final  Regidatory  Flexibifity 
Analysis  has  to  be  or  will  be  prepared. 

4.  Tills  rule  does  not  contain  policies 
with  FederaUsm  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA)  (50  U.S.C  app.  2412(a)),  exempts 
this  rule  from  all  requirements  of  section 
553  of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C  553),  including  those 
requiring  publication  of  a  notice  of 
proposed  rulemaking,  an  opportunity  for 
public  comment  and  a  delay  in  effective 
date.  This  rule  is  also  exempt  fitjm  these 
APA  requirements  because  it  involves  a 
foreign  and  military  affairs  function  of 
the  United  States.  Section  13(b)  of  the 
EAA  does  not  require  that  this  rule  be 
pubUshed  in  proposed  form  because  this 
rule  does  not  impose  a  new  control. 

Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be  given 
for  this  rule.  Therefore,  this  regulation  is 
issued  in  final  form.  Although  there  is  no 
formal  comment  period,  public 
comments  on  this  regulation  are  always 
welcome  on  a  continuing  basis. 
Comments  should  be  submitted  to 
Patricia  Muldonian,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  773 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  773  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

PART  773--[AMENDEO] 

1.  The  authority  citation  for  15  CFR 
Part  773  continues  to  read  as  follows: 

Authority:  Pub.  L  96-72,  93  Stat  503  (SO 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29. 1981.  and  by  Pub.  L 
99-64  of  |uly  12. 1985.  and  by  Pub.  L  100^16 
of  August  23, 1988:.  E.0. 12525  of  July  12. 1985 
(50  FR  28757,  July  16, 1985):  Pub.  L  95-223  of 
December  28. 1977  (SO  U.S.C.  1701  et  seq): 
E.0. 12532  of  September  9. 1985  (SO  FR  36881. 
September  10, 1985)  as  affected  by  notice  of 
September  4. 1986  (51  FR  31925.  September  a 
1986):  Pub.  L  99-440  of  October  2, 1986  (22 
U.S.C.  5001  et  seq.]  and  E.0. 12571  of  October 
27. 1986  (51  FR  39505.  October  29. 1966). 

2.  Supplement  No.  5  to  Part  773  is 
revised  to  read  as  follows: 


lof  DistrinilloB 
Foe 


(a)  Iteiru  1.  S,  10  and  18:  See  Inslnictioiu  in 
Supplement  No.  1  to  Part  771 

(b)  Item  2:  Enter  "X"  in  the  appropriate 
field  to  indicate  which  fbnna  are  attadied.  In 
the  field  marked  OTHER  aoter  '^eOSTs". 
preceded  by  tlie  numt)ef  of  cooaignees  for 
whom  forms  were  aubmitted. 

(c)  Item  3:  If  this  is  a  resubmisaioo  of  a 
previous  application  indicate  tlie  previous 
application  control  number,  otherwise  leave 
blank. 

(d)  Item  4:  Enter,  "Dtstributioa  Ucenae. 
Initial"  or.  if  appropriate IXstribotioa 
License.  Renewal."  Include  ths  six  digit  case 
number  and  "V"  number  of  tiie  previous 
license. 

(e)  Items  7. 8.  IX  14:  Enter  "N.A." 

(f)  Item  A-  Enter  "See  Attadied  List"  and 
IsihtX  the  attached  list  as  "Attaciunent  Item 
6".  When  submitting  an  initial  application, 
the  list  must  include  each  consignee 
alphabetically  by  country.  Complete 
addresses  (city,  street  etc)  must  be  furnished 
for  each  consignee.  Post  Office  boxes  are  not 
acceptable.  VVhen  submitting  a  renewal 
applicatioa  the  consignees  must  be  listed 
numerically  by  the  consignee  mrniber 
previously  assigned  to  them.  This  number 
should  appear  to  the  left  of  tiie  name.  This 
list  must  lie  submitted  in  duplicate.  A 
separate  list  of  those  consignees  being 
dropped  from  the  renewal  distribution  license 
should  also  be  included.  Government 
agencies  that  meet  the  definition  in 

{  77S.2(b)(3)  should  be  designated  by  the 
symbol  (G)  beside  the  name.  CoatroUed-in- 
fact  consignees  should  be  designated  by  the 
symbol  (A)  next  to  then-  name,  and 
independent  consignees  subject  to  written 
arrangements  should  be  designated  by  the 
symbol  (B)  next  to  their  names. 

Also,  if  the  application  covers  commodities 
listed  in  Supplement  Nos.  1  or  4  to  Part  773. 
the  applicant  shall  prepare  a  list  containing 
the  end-user(s)  of  the  commodities.  Street 
and  city  addresses  for  each  end-user  must  be 
furnished. 

(g)  Item  9  (a),  (c).  and  (d)  are  all  left  blank. 
Item  9(b):  list  separately  on  the  face  of  Form 
BXA-622P  the  Export  Control  Commodity 
Numbers  (ECCN's)  from  the  Commodity 
Control  List  (CCL)  for  the  commodities 
proposed  for  coverage,  with  a  summary 
description  in  estimated  descending  onler  of 
the  anticipated  export  volume  by  value  (eg.. 
1565A  computers:  135SA  manufacturing 
machinery).  Do  not  list  more  than  the 
projected  top  six  numbers.  To  the  right  of  the 
commodity  description  put  the  estimated 
percentage  of  total  exports  under  the  license 
each  such  number  is  expected  to  represent  in 
the  first  year  following  validation.  Enter  only 
the  top  six  ECCN's  on  the  face  of  the 
application. 

(1 )  A  separate  list  should  be  created 
(labeled  "■  Attachment  Item  9(b)  Product 
Description")  with  a  description  of  each  type 
of  commodity  to  be  exported  and  the 
appropriate  Export  Control  Commodity 
Numbier  in  the  designated  column.  When  the 
intent  is  to  ship  only  certain  types  of  goods 
within  a  CCL  entry,  the  applicable  paragraph 
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I  *o«ld  b«  Msted.  No  mtriM 
totsHy  «Khidad  by  SuppleiMnt  No.  1  to  Part 
773  may  be  listed.  BwclHiiee  or  product 
Utenture  may  be  auppHed  at  the  optkn  of  the 
applicant;  this  may  expedite  processing  of 
appUcatiaBa  imalving  potentiaHy  sensitive 
prodnets. 

(2)  ListtaigB  on  ^  attadunent  of  entries 
that  are  pertia&y  excluded  by  Supplement 
Nos.  1  or  4  to  Part  773  must  have  the  notation 
"except  (insert  paragraph  number  or 
description^'  after  the  entry. 

(3)  Only  commodities  included  in  a  CCL 
entry  (or  paragraph,  if  applicable)  speciflcally 
listed  on  the  application  or  attadioient  and 
approved  by  OEL  may  be  exported  under  a 
DistribiitkMi  License. 

(4)  Spare  or  replacement  parts  for  listed 
commodities  ouy  be  inchidad  without 
specifying  a  CCL  entry  if  such  parts 
^ipnants  will  not  exceed  20%  of  the  value  of 
the  total  exports  under  the  license  and  the 
applicant  lists  on  die  application — "Spare 
and  replacement  parts  for  commodities 
faichided  in  CCL  entries  (list  entries]." 

(5]  The  listing  of  the  CCL  entries  by  Export 
Control  Commodity  Number  (and  sub- 
paragraph designation,  if  applicable)  %vill 
generally  constitute  a  sufficient  description  of 
the  conmoditiea  to  be  shipped. 

(h)  Entar  the  following  statement  at  the 
bottom  of  the  attachment  to  Item  9(b): 

"Description  of  Commodity  or  Technical 
Data" 

No  commodity  excluded  from  the 
Distribution  License  Procedure  under  the 
Export  Administratioo  Regubtioos  or  under 
this  license  will  be  exported  to  any  axwignee 
in  any  dastinatioo  under  this  Distribution 
License  if  this  application  is  approved. 

(i)  Item  11:  Enter  "seir  or  name  of 
manufacturing  company.  If  more  than  one 
enter  "various"  and  describe  in  the 
comprehensive  narrative  statement 

(j)  Item  12:  Enter  "see  attached  60S2's". 

(k)  Item  15:  In  this  Held  marked 
"Additional  InformatioQ"  enter  an  estimate  of 
the  total  dollar  volume  of  sales  or  other 
transactions  with  all  consignees  in  the 
commodities  involved  during  the  last  twelve 
month  period  or  last  calendar  year  before 
submission  of  the  application.  Specify 
whether  die  sales  were  under  a  previous 
Distribution  License,  Individual  Validated 
License,  or  General  License.  This  amount 
does  not  represent  a  limit  to  expected 
exports. 

(1)  The  pink  oopy  entitled  "AppUcants  File 
Can"  ihould  be  retained  by  the  exporter 
before  sabmissioa. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0694-0015) 
Dated:  July  2a,  1S8B. 
iM-UMonyoB. 


COMMOINTV  RITURES  TRADING 
COMMISSIOli 

17  CFR  Part  140 

Conduct  of  Membors  and  Employ taa 
of  tha  Coininftasion 

agency:  Commodity  Futures  Trading 
Conunission. 

action:  Final  rule:  recodification. 

—  ■   —  —  t  ■   ■  ■  -i  ■       I 

summary:  The  Conunission  is  recodifing 
a  recently  revised  portion  of  its  Code  of 
Conduct  to  promote  ease  of  reference. 

effective  date:  This  recodification 
shall  be  effective  on  August  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Milligan.  Attorney,  Office  of 
the  General  Counsel,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  OC  20581. 
Telephone:  (202)  254-7110.  4 

SUPPLEMENTARY  INP0RMAT10N:  On  May 

31»  1989,  the  Conunission  published 
revisions  to  its  Code  of  Conduct.  See  54 
FR  23207  (May  31, 1989)  (Final  Rule). 
The  codiflcation  of  these  revisions, 
however,  is  difficult  to  read.  The 
Conunission  has  determined  to  recodify 
the  revisions  in  a  more  easily  readable 
form. 

List  of  Subjects  in  17  CFR  Part  140 

Commodity  futures,  Conflicts  of 
Interest,  Ethics,  Organization,  Functions 
and  proceduies. 

PAR'^  140— (AMENDED] 

Accordingly,  the  Commission 
recodifies  its  Code  of  Conduct,  Subpart 
C  of  Part  140  of  Chapter  I  of  Title  17  of 
the  Code  of  Federal  Regulations  as 
specified  below: 

1.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  12a. 

2.  Section  140.735-8  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

§  140.735-8    Acceptance  of  tilings  of  value. 


Deputy  Aaaistant  Secretary  for  Export 
Adminiatration. 

(FR  Doc.  80-17954  Filed  8-1-89;  8:45  am| 


(b)  Exceptions.  This  paragraph  does 
not  apply: 

(1)  When  the  circumstances  make  it 
clear  that  it  is  obvious  family  or 
personal  relationships  rather  than  the 
besiness  of  die  persons  concerned 
which  govern  and  are  the  motivating 
factors; 

(2)  When,  on  infrequent  occasions, 
food  and  refiteshments  of  nominal  value 
are  offered  ia  the  ordinary  course  of  a 


luncheon  or  dinner  meeting  or  other 
meeting;  '* 

(3)  When  unsolicited  advertising  or 
promotional  materials,  such  as  pens, 
pencils,  note  padk.  calendars,  and  other 
items  of  nominal  value  are  offered: 

(4)  When  local  transportation  is 
provided  to  the  laember  or  employee 
while  he  is  on  official  business  and 
alternative  arrangements  are 
impracticable; 

(5}  To  customary  loans  from  banks  or 
other  financial  institutions  on  customary 
terms  to  finance  proper  and  usual 
activities  of  employees  such  as  home 
mortgage  loans; 

(6]  If  the  General  Counsel  approves  in 
advance,  to  reasonable  travel  and 
subsistence  expense  reimbursement  by 
potential  employers  provided  the 
Commission  member  or  employee  is 
engaged  in  bona  fide  post-Commission 
employment  negotiations  and  is  not  on 
official  business  at  the  time;  or 

(7}  If  the  General  Counsel  approves  in 
advance,  to  attendance  and  acceptance 
of  food  and  refreshments  served  at 
widely-attended  group  events.  In 
deciding  whether  Commission  members 
and  employees  may  attend  and  accept 
food  and  refreshments  at  such  group 
events,  the  General  Coimsel  will 
consider  whether: 

(i)  It  is  in  the  Commission's  interest 
that  the  Commission  member  or 
employee  attend  the  event  where  food 
and  refreshments  are  being  served; 

(ii)  The  sponsor  of  the  event  is  an 
individual  or  entity  diat  is  regulated  by 
the  Commission^or  an  individual  or 
entity  that  has  some  other  business 
connection  with  the  Commission  or  is 
directly  involved  in  a  matter  pending 
before  the  Commission  so  that  the 
timing  or  other  circumstances 
surrounding  the  event  would  create  an 
appearance  of  impropriety  that 
outweighs  the  agency's  interest  in  the 
Commission  member's  or  employee's 
attendance; 

(iii)  The  event  will  be  of  mutual 
interest  to  the  government  and  industry 
such  as  a  reception,  seminar, 
conference,  industry  trade  fair,  or 
training  session,  whose  informational 
value  is  not  merely  incidental  to  its 


"*  For  puipotet  of  para^apb  (bK2)  of  this  tectinn, 
the  Office  of  Ck>vemneiit  Ethics  of  the  Office  of 
Personnel  Managemtnt  has  defined  the  tenn 
"meetins"  to  aean  a  hatdiBon,  dinner,  or  other 
meeting  attended  i>y  a  taTge  group  at  which  the 
Commission  meml>er  or  employee  is  the  guest 
speaker,  or  a  meeting  at  which  food  is  brought  into 
facilitate  8ie  contfaiuance  of  the  work  and  is  not 
itself  the  focus  of  tlieiiMetiiig.  &«  October  23, 1987 
Memorandwa  Re:  A<xep(anoe  of  Food  and 
Refreriments  by  Executive  Branch  Empkiyees  from 
Donald  E.  Campbell,  Acting  Director,  Office  of 
Government  EAiics  at  4-6. 
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entertainaaent  value  Un  iastaBBca.  wkstc 
the  Conwuftiaa,  has  pwd  for  a  nisisbei's 
or  employeei's  adoasaion  to  a  conference 
or  seminar,  tiw  member  ot  employee 
may  pantieipate  in  all  events  hosted  by 
the  caaference  organizers  as  part  of  the 
paid  admission.  However,  attendance 
and  acceptance  of  food  and 
refreshments  at  receptions  and  other 
events  hosted  by  pities  other  than  the 
conference  sponsor,  but  held  during  the 
course  of  the  conference,  must  be 
approved  in  advance  by  the  General 
Counsel  in  accordance  with  the 
requirements  of  this  section.); 

(iv)  The  food  and  refreshments  offered 
in  conjunction  with  the  event  will  be 
excessive; 

{»>  There  are  any  other  relevant 
factors  that  should  be  considered  in 
reaching  a  deteimmalion,*** 
•        *        ♦        •        • 

Issued  in  Washington,  DC,  on  July  26. 1989 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  to  the  Comwission. 
[FR  Doc.  80-17903  Filed  8-1-89;  8:45  am) 
BILUNG  CODE  6351-01-41 


DEPARTUEMT  OF  JUSTICE 

Drug  Enforcement  AdniinistratioA 

21  CFR  Part  Y3W 

Schedules  of  Controlled  Substancea; 
Extenaion  of  Temporary  Placement  of 
N,N-Diaialliytanpbataaana  into 
Schedule  I 

agency:  Drug  Enfbtcement 
Administration,  Justice. 
action:  Final  rule. 

summary:  This  final  rule  is  issued  by 
the  Administrator  of  the  Drug 
Enforcement  Admimstratron  (DEA)  to 
extend  the  temporary  scheduling  oiN.N- 
dimethylamfrfietarmne  in  Schedule  I  of 
the  Controlled  Substances  Act  {CSA>  f21 
U.S.C.  801  et  seq].  The  temporary 
schedufihg  of  this  substance  is  diie  to 
expire  on  August  3, 1989.  This  notice 
will  extend  the  temporary  scheduling  of 
N.N-dinied>y4amphetamTne  for  six 
months  or  nrrtif  rnlemaking  proceedings 
pwsiranf  to  21  U.S.C.  8tl(a)  are 
compfefed,  whichever  occurs  first. 
EFFECTIVE  DATE:  August  2. 1989. 
FOR  FURTHSRMF(MaiA.TION  CONTACr. 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 


""The  Comnusaian.  wiib  tlie  concurrenGa  ot  Un 
UfHce  al  CouemaenI  Et&ics.  may  grant  othec 
cxcephons  if  the  Commission  determines  that  an 
exception  is  wafrsirtetf  and  appropriate  in  a 
particular  situation.  See  5  CFR  3  735.202)b). 


AdminiatoBlioix.  Waahmgtao,  DC  28637, 
Telephone:  (202)  307-7180. 

SUPPLEMENTARY  INFOWMATIOHL  On 

August  3, 1988,  the  AdtaiimstrHtor  of 
DEA  published  a  finaJ  rule  in  the 
Federal  Register  (53  FR  29232J  amending 
§  1308.11(g)  of  Title  21  of  The  Code  of 
Federal  Regulations  lo  taaposanfy  pi^ae 
TV.A^-dimethylamphetamine  into 
Schedufe  I  o£  tbe  CSA  pursuant  to  the 
emergency  scheduling  provisions  of  21 
U.S.C.  ail(h). 

The  final  rule  wiaicb  became  ef£ectiv-e 
OB  AaguBt  3k  1988.  was  based  on 
findings  by  tbe  Adnimstratar  that  the 
emergescy  scheduteng  of  tbe  abave- 
refereoced  Babstafioe  was  necessary  to 
avoid  an  bamiaenl  b^anl  to  tbe  public 
safety.  Section  201(h)(2)  of  the  CSA  (21 
U.S.C.  8U(^U2)>  re^aires  that  the 
emergency  scfaediding  of  a  substance 
expires  at  tke  end  of  one  year  from  the 
effective  date  of  the  order.  However, 
during  the  pendency  of  proceedings 
under  21  U.S.C.  811(a)tl)  with  respect  to 
the  sabstance,  tenporarysdhedoliagof 
that  sabstance  may  be  extended  for  ap 
to  six  months.  Proceedings  for  the 
scheduling  ef  a  substaoee  aader  21 
U3.a  811(a>  may  be  mitiated  by  the 
Attorney  General  (delegated  to  1^ 
Administrator  of  DEA  pursuant  to  28 
CFR  0.100)  oa  tus  own  motion,  at  the 
request  of  the  Secretary  ef  the 
Department  af  Health  and  Human 
Services,  or  on  the  petition  of  any 
interested  party.  Such  proceedings 
regarding  A/;7V-dimethylamphetamine 
have  beea  initiaied  by  tiie 
Administrator. 

Therefore,  the  teaiperary  scheduling 
of  A/;A/^diincdiyiamphetamine,  which  is 
due  to  expve  am  Augast  3, 1969,  may  be 
exteaded  until  February  3, 1990,  or  until 
proceedings  nitiated  in  accordance  with 
21  U.S.C.  811(8)  are  completed 
whichever  occurs  first. 

Pursuant  to  21  U.SX).  SIl(hK2)  the 
Administrator  hereby  orders  that  tbe 
temporary  scheduling  of  A'^A^- 
dinethytaaif  hetanmie  be  extended  until 
February  3, 1990  or  until  the  conclusion 
of  schedufing  proceedings  initiated  ra 
accordance  witik  21  U.S.C.  811  (a), 
whichever  occors  first. 

PuTssant  to  Title  5,  United  States 
Code,  section  605(bJ,  die  Admimstrator 
certifies  that  the  extended  scheduling  of 
A'^iV-dhnethytenrphetanrine  into 
Schedule  I  of  rfie  CSA  wilT  have  no 
impact  upon  smetll  businesses  or  other 
■  entities  whose  interests  must  be 
considered  under  the  Regulaitory 
Flexibility  Act  (Pub.  L.  96-354).  N.N- 
Dimethyfaniphetamifle  has  no 
conraereiai  use  or  ataaafactarei  in  tiw 
United  States. 


Ill 
exIeaiMBafttie 
""ill     illjliiplH 


of 
t 


oftkeCSAMderthei 
schednUog  piiislMM  is  a  alaiiilDry 
exceptiae  to  tkneqauoBaBtseC 
Exeatlive  Order  1291  |tt  Fft  13199)-. 
This  aclwa  has  ham.  aaa^ned  ia 
accordance  with  Ike  praaipies  and 
criteria  contaioed  m  Execetive  Order 
12612.  and  it  has  beta  dslgBBaeJ  thai 
this  matter  does  not  bete  safBocat 
fedes^ism  impUcaMoBa  te  wairaat  Ihs 
preparations  of  a  Frrirrahm 
Assessment. 


list  of  Sobjects  hi  a  CFR- Ptof : 

Adaunstratinre  pcadice  aad 
procedure,  Dnis  traffic  eentroi 
Narcotics.  Prcscriptkm  drugs. 

Date  Jaly  27,  WW. 
John  C  Lamu 

Administrator,  Drug  Enforcement 

Administration. 

[FR  Ddc.  89-Ta02S  Filed  8-1-89:  ft45  amj 
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DEPARTMEUT  Of  STATE 

22  CFR  Parte  60. 61,  S2.  63, 6<  65 

1 108.8881 

RIN  1400>-AA19 

Soutl^  Africa  antf  Fair  Labor 

agency:  Department  of  Staic. 
ACnoNT  Vrrai  nUc. 


vn  TIk  CorapreheasRc  Aati- 
Aporthcid  Act  of  October  2, 1986  fPidi. 
L.  00  tW)  ceotama  prowisians  sk  the  iao' 
labor  itandasdc  \o  be  BplBaanted  by 
U.S.  firms  in  Sooth  Africs  aad  Naoubia. 
This  final  rule  contsus  certaoB  technical 
amendaaois  to  the  rrgiiiatinaB 
impienen^Bg  the  Act. 

EFFECnVC  date:  August  a  1969. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  L  Bruce.  Office  of  Southern 
African  Affairs.  [202)  647-8433,  ot  Joha 
R.  Byerly  or  Antonio  F.  Perez.  OfSce  ef 
the  Legal  Adviser.  (202)  647-^110. 
Department  of  State. 

SUPPt.EMENTARY  INFORMA-nON:  Sectioa  2 
of  Executive  Order  12532  of  September 
9, 1985  (50  FR  36861}  deals  with  the 
labor  practices  of  U.S.  nationals  and 
their  firais  in  Soakk  Africa.  Oa 
November  8. 1985  the  Department  of 
State  pobhsfaed  draft  anplenienting 
re^statiDBS  as  a  proposed  rale  for  pablic 
ceawienl  |5Q  FR  4fi(^.  TIk  final  rate 
was  pubfiahed  an  Deseadicr  31.  lOK  (59 
FR  53308). 


3181B 


edn 
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The  Comprehensive  Anti-Apartheid 
Act  of  1966  (Pub.  L  99^440)  ("the  Act") 
codified  the  measures  required  under 
the  September  9, 1985  Executive  Order. 
The  Act  contains  a  Code  of  Conduct 
(section  206]  which  codifies  the  fair 
labor  standards  specified  in  Executive 
Order  12532.  It  also  contains  several 
provisions  relating  to  the  fair  labor 
standards  to  be  implemented  by  U.S. 
firms.  These  provisions  were 
implemented  by  the  final  rule  that  was 
published  by  the  Department  of  State  on 
October  3a  1986  (51  FR  39655). 

The  Department  of  State  has 
determined  that  certain  technical 
amendments  are  required  in  the  existing 
regulations.  These  amendments  include 
clarifying  requirements  for 
questionnaires,  correcting  citations  to 
the  criminal  penalty  provisions  of  the 
Comprehensive  Anti-Apartheid  Act, 
updating  citations  of  authority  to  take 
into  account  the  expiration  of  the 
President's  determinations  under  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701),  and 
changing  current  regulations  to  require 
any  national  that  receives  a  Category 
IIIB  standing  in  the  Signatory 
Companies  annual  rating  program  to  file 
a  questionnaire  on  February  15  during 
the  calendar  year  after  it  has  received 
that  rating. 

These  amendments  deal  with  a 
foreign  affairs  function  of  the  United 
States  and  are  thus  excluded  from  the 
major  rule  procedures  of  Executive 
Order  12291  (46  FR  13193)  and  the 
procedures  of  5  U.S.C.  553  and  554.  The 
basic  regulations  that  are  amended  by 
this  final  rule  were  the  subject  of  public 
comment  because  of  the  desirability  of 
obtaining  the  public's  views.  However, 
the  amendments  deal  with  technical 
corrections  and  the  continuing 
implementation  of  statutory 
requirements  that  have  entered  into 
force  and  consequently  the  amended 
regulations  are  promulgated  as  a  final 
rule. 

For  the  foregoing  reasons.  Title  22, 
Chapter  I,  Subchapter  G,  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below: 

1.  The  authority  citations  for  Parts  60, 
61, 62, 63. 64,  and  65  are  revised  to  read 
as  follows: 

Authority:  Sec.  207,  208. 601. 603.  and  604, 
Pub.  L  99-440  (22  U.S.C.  5035  (c)). 

PARTS  80  AND  63-{  AMENDED] 

2.  Parts  60  and  63  are  amended  to 
remove  the  word  "Sullivan"  and  add  in 
its  place  "Signatory  Companies",  and  to 
remove  the  words  "Sullivan  Code"  and 
add  in  their  place  "Statement  of 


Principles  for  South  Africa 
following  places: 

(a)  Section  60.1(b); 

(b)  Section  63.1(d); 

(c)  Section  63.8(c) 
3.  Section  63.1 

fallows: 


in  the 


b)  is  revised  to  read  as 


9  63. 1    General  policies. 

*        *        *        «        * 

(b)  Failure  to  Register.  Any  such  U.S. 
national  who  does  not  register  with  the 
Department  of  State  prior  to  February 
15, 1986  or  thereafter  within  sixty  days 
of  meeting  the  criteria  for  registration,  in 
accordance  with  §  62.1  shall  be 
ineligible  to  receive  the  assistance 
specified  in  §  65.1  and  shall  be  subject 
to  the  penalties  specified  in  §  65.2. 
***** 

4.  Section  63.1(c]  is  amended  to 
remove  the  second  and  third  sentences 
and  to  replace  them  with  the  following 
sentence: 

(c)  *  *  *  They  shall  so  do  by 
submitting  to  the  Office  of  Southern 
African  Affairs  of  the  Department  of 
Slate  not  later  than  February  15  of  each 
calendar  year  a  completed 
questionnaire  furnished  by  the 
Department  of  State  on  an  annual  basis 

to  all  registrants. 

***** 

5.  Section  63.1(d)(1)  is  amended  to 
remove  the  last  two  sentences  and  fo 
replace  them  with  the  following 
sentence: 

(d)  •  *  * 

(1)  *  *  * 

Any  U.S.  national  participating  in  the 

Signatory  Companies  System  who 
receives  a  Category  IIIB  standing  shall 
not  be  deemed  to  be  a  bona  fide 
participant  pursuant  to  this  subsection 
and  must  complete  the  required  State 
Department  questionnaire,  in 

accordance  with  §  63.1(c). 

***** 

6.  Section  63,l(d)(2)  is  revised  to  read 
as  follows: 

(d)  *  *  * 

(2)  Any  U.S.  national  who  becomes  a 
participant  in  the  Signatory  Companies 
system  during  •  calendar  year  and  does 
not  receive  a  rating  during  that  calendar 
year  shall  be  deemed  to  be  a  bona  fide 
participant  pursuant  to  §  63.1(d)(1)  if, 
not  later  than  February  15  of  the 
following  calendar  year,  it  certifies  by 
letter  to  the  Office  of  Southern  African 
Affairs  of  the  Department  of  State  that  it 
is  a  participant  in  the  Signatory 
Companies  system. 

PART  65— (AMENDED] 

7.  Section  65L2(a)  is  amended  by 
revising  the  first  two  sentences  to  read 
as  follows: 


§65.2    Civil  and  criminal  penalties. 

(a)  This  subchapter  is  promulgated 
pursuant  to  the  authority  of  the 
Comprehensive  Antf-Apatheid  Act  of 
1986  (Pub.  L.  99-440).  Sections  601  and 
603  of  the  Comprehensive  Anti-Apatheid 
Act  are  applicable  to  violations  of  this 
subchapter  and  to  any  license,  ruling, 
regulation,  order,  direction,  or 
instruction  issued  hereunder.*  *  * 
***** 

Dated:  lune  21, 1989. 
Herman ).  Colien, 

Assistant  Secretary  of  State  for  African 

Affairs. 

[FR  Doc.  89-17898  Filed  8-1-89.  8.45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[T.D.  82571 
RIN  I545-AN10 

Transition  Rules  for  the  Allocatton  and 
Apportionment  of  Interest  Expense 
and  Rules  Concerning  the  Treatment 
of  Financial  Products  That  Alter 
Effective  Cost  of  Sorrowing 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

action:  Temporary  Regulations. 

SUMMARY:  This  document  provides 
temporary  Income  Tax  Regulations 
relating  to  transition  rules  for  the 
allocation  and  apportionment  of  intnrest 
expense  for  purposes  of  the  foreign  tax 
credit  rules  and  certain  other 
international  tax  provisions.  This 
document  also  provides  rules 
concerning  the  treatment  of  financial 
products  that  alter  effective  cost  of 
borrowing.  Changes  to  the  transition 
rules  were  made  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
These  regulations  are  necessary  to 
provide  guidance  needed  by  taxpayers 
engaging  in  international  transactions  in 
order  to  comply  with  these  changes.  The 
text  of  the  temporary  regulations  set 
forth  in  this  document  also  serves  as  the 
text  of  the  proposed  regulations  cross- 
referenced  in  the  notice  of  proposed 
rulemaking  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register.  O 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31, 1986,  except  for 
8  1.861-9T(b)(6).  which  is  effective  for 
transactions  entened  into  after 
September  14, 1988. 
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FOR  FUIOHEB  JMFOMI«nON  COMIACK 

Charles  Plambeck  pf  the  Office  of 
Associate  QuefCouBsd  (IrvtematiQuai). 
withu  Uie  QBiee  ai  Clael  Counsel. 
Intcraai  Sievenue  Service.  1111 
Constitution  Aveaue,  NW,  Waahiogton, 
DC  20224  (AUeoyoa:  CC:CORP:T:R 
(INTL-952-a611 1202-566-6284.  not  a  toll- 
free  call^ 

suppLBuwDuar  — owmaihi 

Background 

Ob  Septenbor  11. 1967,  the  Faicral 
Register  published  prcftosed  regulaliQits 
(52  FR  345861  te  the  Income  Tax 
Regulations  (26  CFR  Part  1]  under 
section  Bfil  of  \he  Internal  Revenue 
Code  of  1986.  These  regulations  w«ce 
issued  aader  section  1215(c)(2)  of  the 
Tax  Reform  Act  of  1986.  Written 
conuBests  resfieading  to  this  ootice 
were  received.  A  public  bearing  was. 
hdd  OB  NeveaibeE  13. 1987.  Section 
1012lb)(^(D)!  of  the  Technical  and 
MiseeUaaeous  RfveBue  Act  of  1988 
amended  aecyon  1215(c](2}  of  the  Tax 
Refocm  Act  of  1986.  The  comments  and 
revisions  are  discussed  below. 

ExplanafioB  of  ftevisnns 

These  rules  provide  transition  relief 
from  the  expense  allocation  rules  of 
section  864CeJ,.  which  reversed  \be 
provisions  of  prior  faw  in  a  number  of 
ways.  WhUe  prior  law  permitted 
taxpayers  to  allocate  and  apportion, 
interest  expense  on  a  separate  company 
basis,,  section  864(e)  requires  a 
consolidated  approach.  While  prior  Taw 
permitted  the  use  of  a  gross  income 
method  of  apportionment,,  section  864(e) 
requires  the  use  of  an  asset  method. 
Other  changes  incfmfe  the  treatment  of 
tax  exempt  assets  and  an  earnings  and 
profits  adfostmenf  to  the  basis  of  certain 
stock.  These  new  roles  are  generally 
phased  in  ovwa  three-year  period  m  25 
percent  increments,  commencing  with 
1987.  Generally,  these  percentages  are 
applied  to  the  amount  of  indebtedness 
outstanding  on  November  lAt  1986  ia 
order  to  compute  the  amount  of  a 
taxpayer's  transition  refief. 

In  adtfftten,  the  rules  provide 
supplemental  fransrtion  refief  from  tfre 
consolidated  appnradr  to  interest 
allocafmr  tor  taxpayers  that 
experienced  net  increases  in  total 
indebtechiessi  in  two  different  time 
periods.  Taxpayers  that  are  entitfed  to 
this  kind  of  refief  apply  ttre  mies  of  new- 
law  on  a  separate  company  basis  to  the 
amoonf  of  interest  expense  that  is 
eligible  for  such  treatment.  Thus, 
interest  expense  for  apves  transition 
year  can  fall  into  one  of  three 
categories:  ofdiaw,  new  law,  and  new 
law/separate  company.  This 
supplementat  relief  phases  in  over  a  four 


«nd» 


and  five-ycax  period,  i 
time  period  bi  whidt  die  i 

indebtedaess  nrffwrifdi 

The  aiaottnt  of  indcbtedacsa  tiaat  is 
eligible  fof  traaaitkm  relief  ia  leduccd  by 
any  net  decrease  ia  iadebtedness 
outstanding  at  any  monti».end  since 
Novembei  16»  1966.  For  taxpayess  that 
experieoced  wck  a  reductioa.  the 
reduced  lunaunt  ia  used  ia  Heu  of  the 
November  W,  1985  amauat  aa  the  basis 
for  cemputtag  traasiyAa  relief.  In  the 
year  ia.  which,  a  new  montb-cnd  low  is 
attained,  the  taxpayer  may  average  its 
historic  moatk-ead  law  amounts  ior  that 
year  and  use  such  average  in  lieu  of  the 
Novembei  16. 1985  aiuouiit  In 
subsequenitaxyeacs..hawever.  such 
averaging  is  rwt  permitted.  The 
averaging  cuk  was  adc^tad  in  response 
to  criticism  voiced  concerning  the  nile  of 
the  proposed  regulations  thai  measured 
reductions  solely  ob  the  basis  of  month- 
end  debt  levels,  under  a  grant  af 
authority  contained  in  section 
1215lc)l2j;A)(ui)  of  the  Tax  Reform  Act 
of  1986.  as  ameacfed  by  the  Technical 
and  MiscellaneQus  Revenue  Act  of  1988. 

Reductions  in  indebtedness  are 
deemed  to  fif st  offset  five-jreai 
indebtedaess  and  then,  fbur-yeai 
indebtedness,  both,  of  which  constitute 
subsets  of  the  Novembei  16. 1985 
amount. 

Thus,  reductioos.  first  elimiaats  the 
supplemental  relief  fassa  ^e 
consolidatioa  rule^  cegazdless  of  which 
particular  indphtpffrwaa  is  reduced. 
Because  a  reduction  lb  kulebiednesa  by 
one  affiliated  coqioralixm.  may  be 
deemed  to  offset  the  indebtedness  of 
another  affiliated  corporation  under  this 
stacking  rule.,  an  aifilialed  group  must 
maintain  separate  company  accounts  of 
reductions  reflecting,  the  t^^lact  of 
reductions  on  the  individual 
indebtedness  of  its  members.  IT  the 
transition  indebtedness  of  a  member  of 
the  affiliated  g^oup  is  reduced  due  to  a 
paydown  by  another  member  of  the 
group,  the  reduced  level  of  transition 
indebtedness  of  that  member  does  not 
change  if  either  member  leaves  the 
affifiated  group.  Thus,  if  any  member  is 
transferred,  the  transferee  must  take 
account  of  reductions  that  precede  its 
ownership.  Although  some  commenters 
criticized  the  complexity  associated 
with  this  rule,  no  aFtemative  was 
presented  that  would  preserve  the  effect 
of  a  reduction  in  indebtedness  in  Ae 
event  of  the  transfer  of  an  affiliated 
corporation  and  die  rale  vfas  therefore 
retamed. 

As  a  general  nde,  the  transition 
attributes  of  any  corporation  convey 
with  the  corporation.  Commenters 
criticized  a  rale  in  the  proposed 
regulations  that  permitted  a  transferee 


to  take  aceust  oi  all  the  I 
attribelM  of  a  liiiMfaiud  ooipcnliDa  is 
the  year  ef  h  iiaift  i  we^atHmiKtl  wftea 
the  temsfet  eccaoed.:  "nua  rails  ha»  been 


aproraBiof 
of  atiiiiisiiiHd 
^ke  transtmar  aod 
oatoailBiaBthaof 


modified  la  I 
transitioa 
corporalie 
the  transferee  I 
owneralo|» 

Commenters  criticized  a  rule  fn  tfte 
proposed  regulations  linrilmg  the 
assumption  of  iadebtedness,  for 
purposes  of  these  regulations,  to  a 
section  381  sueoesser.  This  nrie  has 
been  modified  so-  that  the  transition- 
qualified  indebtedness  of  one  member  of 
an  affiRated  grmp  can  be  assumed  by 
any  other  member.  However,  in  tfie  case 
of  the  dispositfen  of  any  corporation 
that  was  relieved  of  indebtedness  in 
such  an  assoBnptioa  tfie  transferee  must 
assume  on  or  before  the  date  of 
acquisition  of  (he-  franeferred 
corporation  the  transition-qHaKfied 
indebtedness  for  whidi  the  transferred 
corpoEatkm  was  Kabte  at  the  time  t4  the 
acqrasTtien.  Otherwise,  the  assumed 
indebtedness  ceases  to  qualify  for 
transition  refief. 

Commenters  requested  guidance 
concerning  the  definition  of 
indebtecbess.  The  regulations  clarify 
that  only  ntterest-bearing  obRgatfons 
and  ubHgatrons  having  original  issue 
discount  constitute  indebtedness  for 
purposes  of  diese  regulations.  An 
obligation  must  have  attained  that 
status  as  of  any  critical  date  identified 
in  the  regulations  in  order  ttr  be  t^en 
into  acA.eunt  It  is  not  necessary  ta  show 
that  the  debts  uu (standing  at  the  end  of 
any  month  were  (be  same  debts  as  were 
ontstantfing  on  any  uitical  date. 

For  purposes  of  deterraining  the  actual 
percentage  of  indebtedness  of  any 
member  of  an  aflfhated  group  that  is 
subject  to  any  of  the  three  possible  sets 
of  rules,  commenters  q;uestioned  the  use 
of  the  year-end  debt  level  as  the 
denonrirrator  of  the  fraction  (wftfa 
computed  refief  ni  a  given  category 
serving  as  the  numerator}.  The  < 

regulatiuus  have  been  modified  to 
require  die  use  of  an  average  of  month- 
end  debt  levels  for  tfte  year  as  the 
denominator. 

With  respect  to  the  addition  of 
paragraph  (bS6)  to  §  1.8ei-9T,  several 
commenters  raised  the  question  of 
whether  losses  on  interest  rate  swaps  or 
other  derivative  financial  products  that 
alter  a  taxpayer's  effective  cost  of 
borrowing  would  constitute  an  expense 
equivalent  fo  interest  within  the 
meaning  of  S  T.861-9T(b)lll.  Other 
commenters  asked  whether  gain  on  such 
finaiu:iat  products  would  offset 
allocable  interest  expense.  When  such 
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financial  products  operate  to  hedge  a 
liability  or  themselves  constitute  the 
functional  equivalent  of  a  liability,  they 
are  within  the  intended  scope  of  9  1.861- 
OT(b](l).  Losses  from  such  Hnancial 
products  should  be  allocated  and 
apportioned  in  the  same  manner  as 
interest  expense.  The  addition  of 
paragraph  (b)(e]  is  intended  to  clarify 
these  issues.  Paragraph  (b)(6)  is  limited 
to  financial  products  that  alter  the 
effective  cost  of  borrowing  where  the 
financial  product  and  borrowing  are  in 
the  same  currency.  It  should  be  noted 
that  section  988  applies  to  transactions 
in  nonfunctional  currency.  Where 
applicable,  forthcoming  regulations 
under  section  988  will  take  precedence 
over  the  rules  of  this  paragraph  (b)(6). 
See.  e.g.,  NoUce  87-11, 1987-1  C.B.  423. 

Although  the  rules  of  paragraph  (b)(1) 
were  effective  for  taxable  years 
commencing  after  December  31, 1986, 
the  Service  believes  that  it  would  be 
inappropriate  to  apply  the  rules  of 
paragraph  (b)(6)  under  the  generally 
applicable  effective  date  of  paragraph 
(b)(1).  Thus,  the  rules  of  paragraph  (b)(6) 
are  effective  with  respect  to  losses 
incurred  on  any  of  the  fmancial  products 
described  in  paragraph  (b)(6)(i)  that 
were  entered  into  after  September  14, 
1988,  which  was  the  date  of  publication 
of  paragraph  (b)(1).  The  Service  does 
not  intend  that  losses  on  transactions 
described  in  paragraph  (b](6)(i)  that 
were  entered  into  prior  to  September  15, 
1988  should  be  subject  to  the  rule  of 
paragraph  (b)(1). 

In  contrast  to  the  rules  of  paragraph 
(b)(1),  the  rules  of  paragraph  (b)(6) 
permit  taxpayers  under  certain 
circumstances  effectively  to  reduce  their 
apportionable  interest  expense  by  the 
amount  of  gains  derived  from  the 
Tmancial  products  that  are  the  subject  of 
paragraph  (b)(6). 

The  Service  has  determined  that, 
under  certain  conditions,  taxpayers 
should  be  able  to  apply  retroactively  the 
paragraph  (b)(6]  rule  for  the  netting  of 
gains  and  interest  expense  with  respect 
to  gains  realized  on  any  of  the  financial 
products  described  in  paragraph  (b)(6)(i) 
that  were  entered  into  after  September 
14, 1988.  These  conditions  are  that  the 
taxpayer  must  be  able  to  demonstrate  to 
the  satisfaction  of  the  Commissioner 
that  substantially  all  of  the  flnancial 
products  described  in  paragraph  (b)(6](i) 
[i.e.,  liability  hedges)  to  which  the 
taxpayer  became  a  party  during  the 
period  between  September  15, 1988  and 
August  2, 1989,  were  identified  with  the 
liabilities  of  the  taxpayer  in  a 
substantially  contemporaneous  manner  ° 
and  that  all  losses  attributable  to  such 
products  were  treated  consistently.  For 


this  purpose,  Hnancial  products 
described  in  paragraph  (b)(6)(i)  that 
were  identified  in  a  substantially 
contemporaneous  manner  with  the 
taxpayer's  assets  (rather  than  its 
liabilities)  shall  be  ignored. 

Although  the  Service  believes  that 
similar  treatment  should  be  accorded  to 
the  gains  and  losses  of  fmancial  services 
entities  and  other  taxpayers,  paragraph 
(b](6)(iii)  reserves  on  the  treatment  of 
financial  services  entities.  The  fact  that 
paragraph  (b)(6)  does  so  reserve  should 
not  be  interpreted  to  mean  that  the 
losses  of  a  fmancial  services  entity  from 
these  transactions  do  not  constitute  an 
interest  equivalent  under  paragraph 
{b)(l).  The  Service  invites  financial 
services  entities  to  comment  with 
respect  to  appropriate  rules  for 
computing  such  gains  and  losses, 
particularly  with  respect  to 
identification  and  the  interaction  of  such 
rules  with  Notioe  87-4, 1987-1  C.B.  416. 
Losses  on  interest  rate  swaps  that  are 
not  described  in  paragraph  (b)  and  are 
not  incurred  by  a  financial  services 
entity  or  a  dealer  are  governed  by 
Notice  87-4. 

The  Service  will  issue  additional 
regulations  concerning  the  timing  and 
characterization  of  gains  and  losses 
realized  or  incurred  in  connection  with 
the  financial  products  that  are  the 
subject  of  paragraph  (b)(6).  See  Notice 
89-21, 1.R.B.  1989-9  (Feb.  21. 1989), 
regarding  rules  concerning  timing. 

Some commentershave  asked 
whether  paragraph  [o)(2)  represents  a 
comprehensive  treatment  of 
nonfunctional  currency  borrowings  or 
whether  other  such  borrowings  would 
be  subject  to  the  rules  of  paragraph 
(b)(1).  The  Service  has  added  paragraph 
(b)(7)  in  order  to  clarify  that,  as  a 
general  rule,  gain  or  loss  on  section  988 
transactions  (other  than  those  described 
in  paragraph  (b)(1),  (b)(2).  or  (b)(6))  will 
only  be  considered  to  be  an  adjustment 
to  interest  expense  to  the  extent 
required  by  the  regulations  to  be  issued 
under  section  968.  However,  certain 
nonfunctional  currency  borrowings  alter 
the  effective  cost  of  borrowing  in 
functional  currency  in  a  manner  similar 
to  the  rule  of  paragraph  (b)(1)  in  the 
sense  that  a  taxpayer  borrowing 
nonfunctional  currency  can  incur  a  loss 
in  a  series  of  related  transactions  while 
securing  the  use  of  funds  in  its 
functional  currency.  In  such  a  case,  it  is 
appropriate  to  require  the 
apportionment  of  the  loss  in  the  same 
manner  as  interest  expense.  New 
Example  (2)  has  been  added  to 
paragraph  (b)(1)  to  demonstrate  how  a 
loss  on  a  nonfunctional  currency 
borrowing  that  would  not  be  subject  to 


paragraph  (b)(2)  can  operate  as  an 
interest  equivalent. 

New  Example  (3)  has  been  added  to 
demonstrate  how  the  disposition  of  one 
leg  of  an  interest  rale  swap,  even  if  not 
properly  recharacterized  as  an  actual 
borrowing,  can  produce  a  constructive 
borrowing,  rendering  the  swap 
payments  on  the  other  leg  an  interest 
equivalent  subject  to  allocation  and 
apportionment  under  the  rule  of 
paragraph  (b)(1).  The  example  goes  on 
to  note  that  the  same  result  would  apply 
in  the  case  of  a  sw^  agreement  in 
which  the  swap  payments  were  not 
substantially  contemporaneous  if  the 
pricing  of  the  transaction  is  materially 
affected  by  the  time  value  of  money,  but 
only  to  the  extent  that  the  expense  or 
loss  is  incurred  in  consideration  of  the 
time  value  of  money.  The  Service  does 
not  generally  intend  that  this  rule  apply 
to  noncontemporaneous  swap  payments 
that  are  found  in  standard  interest  rate 
swap  contracts  where  the  pricing  of  the 
transaction  is  not  materially  affected  by 
the  time  value  of  money.  Taxpayers  are 
invited  to  comment  concerning 
appropriate  circumitances  (including 
safe  harbors)  in  which  this  rule  should 
not  apply. 

Although  Example  (3)  involves  a  swap 
contract,  this  swap  contract  differs  from 
those  described  in  paragraph  (b)(6]  in 
the  sense  that  it  does  not  adjust  the 
effective  cost  of  borrowing  with  respect 
to  actual  liabilities  of  the  taxpayer,  but, 
like  the  gold  example  already  contained 
in  paragraph  {b)(l),  has  the  effect  of 
creating  a  cost  of  borrowing  unrelated  to 
an  actual  liability. 

Finally,  the  first  sentence  of  §  1.861- 
2(a)(1)  is  modified  by  replacing  the 
words  "issued  or  assumed"  with  the 
words  "issued,  assumed,  or  incurred-" 
This  revision  is  made  in  order  to 
conform  the  regulations  to  the  opinion 
by  the  Second  Circuit  in  Iglesias  v.  U.S., 
848  F.2d  362  (2d  Cir.  1988). 

Special  Analyses  I 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b]  of  the  Administrative 
Procedure  Act  (5  U.S.C.  Chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C, 
Chapter  6)  do  not  apply  to  these 
regulations,  and,  tkerefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  David  Merrick  of  the 
Office  of  Associate  Chief  Counsel 
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(International),  within  the  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  Other  personnel  from  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  these  regulations. 

List  of  Subjects  in  28  CFR  1.861-1 
Through  1.997-1 

Income  taxes,  Aliens.  Exports,  DISCs. 
Foreign  investment  in  U.S..  Foreign  tax 
credit,  FSC,  Source  of  income,  U.S. 
investments  abroad. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  Part  1  is 
amended  as  follows: 

PART  1— [AMENDED] 
Income  Tax  Regulations 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part: 

Authority:  26  U.S.C.  7805.  *  *  * 

Par.  2.  The  first  sentence  of  §  1.861- 
2(a)(1)  is  amended  by  removing  the 
words  "issued  or  assumed"  and  by 
inserting  in  their  place  the  words 
"issued,  assumed  or  incurred." 

Par.  3.  Section  1.861-9T  is  amended  as 
follows: 

1.  By  revising  paragraph  (b)(1)  to  read 
as  set  forth  below,  and 

2.  By  adding  immediately  after 
paragraph  (b)(5)  a  new  paragraph  (b)(6) 
and  (b)(7). 

§1.B61-9T    Allocation  and  apportionmont 
of  interest  expense  (Temporary 
regulations) 

***** 

(b)  Interest  equivalents — (1)  Certain 
expenses  and  losses — (i)  General  rule. 
Any  expense  or  loss  (to  the  extent 
deductible)  incurred  in  a  transaction  or 
series  of  integrated  or  related 
transactions  in  which  the  taxpayer 
secures  the  use  of  funds  for  a  period  of 
time  shall  be  subject  to  allocation  and 
apportionment  under  the  rules  of  this 
section  if  such  expense  or  loss  is 
substantially  incurred  in  consideration 
of  the  time  value  of  money.  However, 
the  allocation  and  apportionment  of  a 
loss  under  this  paragraph  (b)  shall  not 
affect  the  characterization  of  such  loss 
as  capital  or  ordinary  for  other  purposes 
of  the  Code  and  the  regulations 
thereunder. 

(ii)  Examples.  The  rule  of  this 
paragraph  (b)(1)  may  be  illustrated  by 
the  following  examples. 

Example  (1).  W,  a  domestic  corporation, 
borrows  from  X  two  ounces  of  gold  at  a  time 
when  the  spot  price  for  gold  is  $500  per 
ounce.  W  agrees  to  return  the  two  ounces  of 
gold  in  six  months.  W  sells  the  two  ounces  of 
gold  to  Y  for  $1000.  W  then  enters  into  a 


contract  with  Z  to  purchase  two  ounces  of 
gold  six  months  in  the  future  for  Sl.OSO.  In 
exchange  for  the  use  of  $1,000  In  cash.  W  has 
sustained  a  loss  of  SSO  on  related 
transactions.  This  loss  is  subject  to  allocation 
and  apportionment  under  the  rules  of  this 
section  in  the  same  manner  as  interest 
expense. 

Example  (2).  X,  a  domestic  corporation 
with  a  dollar  functional  currency,  borrows 
100  pounds  on  Januar}'  1, 1967  for  a  three- 
year  term  at  an  interest  rate  greater  than  the 
applicable  federal  rate  for  dollar  loans.  At 
this  time,  the  interest  rate  on  the  pound  was 
approximately  equal  to  the  interest  rate  on 
dollar  borrowings  and  the  forward  price  on 
the  pound,  vis-a-vis  the  dollar,  was 
approximately  equal  to  the  spot  price.  On 
January- 1, 1987,  X  converted  100  pounds  into 
dollars  and  entered  into  a  currency  swap  that 
substantially  hedged  X's  foreign  currency 
exposure  on  the  pound  borrowing,  both  with 
respect  tointerest  and  principal.  The 
borrowing,  coupled  with  the  swap,  represents 
a  series  of  related  transactions  in  which  the 
taxpayer  secures  the  use  of  funds  in  its 
functional  currency.  Any  net  foreign  currency 
loss  on  this  series  of  transactions  constitutes 
a  loss  incurred  substantially  in  consideration 
of  the  time  value  of  money  and  shall  be 
apportioned  in  the  same  manner  as  interest 
expense.  Thus,  if  the  pound  depreciates 
against  the  dollar,  such  that  when  the  ^rst 
payment  on  the  pound  borrowing  is  due  the 
taxpayer  has  a  currency  loss  on  the  swap 
payment  hedging  Its  first  interest  payment, 
such  loss  shall,  even  if  the  transaction  is  not 
integrated  under  section  988(d),  be  allocated 
and  apportioned  in  the  same  manner  as 
interest  expense  under  the  authority  of  this 
paragraph  (b)(1). 

Example  (3).  On  January  1. 1987,  X.  a 
domestic  corporation  with  a  dollar  functional 
currency,  enters  into  a  dollar  interest  rate 
swap  contract  with  Y,  a  domestic 
counterparty.  Under  the  terms  of  this 
agreement,  X  agrees  to  pay  Y  floating  rate 
interest  with  respect  to  a  notional  principal 
amount  of  $100  for  five  years.  In  return,  Y 
agrees  to  pay  X  fixed  rate  interest  at  10  ^ 
percent  with  respect  to  a  notional  principal 
amount  of  $100  for  five  years.  On  the  same 
day,  Y  prepays  the  fixed  leg  of  the  swap  by 
making  a  lump  sum  payment  of  $37  to  X.  This 
lump  sum  pajment  represents  the  present 
value  of  five  $10  swap  payments.  Because  X 
secures  the  use  of  $37  in  thi»  transaction,  any 
net  swap  expense  arising  from  the 
transaction  represents  an  expense  incurred 
substantially  in  consideration  of  the  time 
value  of  money.  Assuming  this  lump  sum 
payment  is  not  otherwise  characterized  as  a 
loan  from  Y  to  X,  and  that  X  must  amortize 
the  $37  lump  sum  payment  under  the 
principles  of  Notice  89-21.  any  net  swap 
expense  incurred  by  X  with  respect  to  this 
transaction  {i.e..  the  excess,  if  any,  of  X's 
annual  swap  payment  to  Y  over  the  annual 
amortization  of  the  $37  lump  sum  payment 
that  is  taken  into  income  by  X]  represents  an 
expense  equivalent  to  interest  expense.  The 
result  would  be  the  same  if  X  sold  the  fixed 
leg  to  a  third  party  for  $37.  While  this 
example  presents  the  case  of  a  lump  sum 
pajTnent,  the  rules  of  paragraph  (b)(1)  would 
also  apply  to  any  transaction  in  which  the 


swap  pa.vments  are  not  substantially 
contemporaneous  if  the  pricing  of  the 
transaction  is  materially  affected  by  (he  time 
value  of  money.  Thus,  expeniea  and  lones 
will  t>e  subject  to  apportionment  under  die 
rules  of  this  section  to  the  extent  that  such 
e)^nse8  or  losses  were  incurred  in 
consideration  of  the  Ume  value  of  money. 

(6)  Financial  products  that  alter 
effective  cast  ofbormwing — (i)  In 
general  Various  derivative  fmancial 
products  can  be  part  of  transactions  or 
series  of  transactions  described  in 
paragraph  (b)(1)  of  this  sectioa  Such 
derivative  Hnancial  products,  including 
interest  rate  swaps,  options,  forwards, 
caps,  and  collars,  potentially  alter  a 
taxpayer's  effective  cost  of  borro«ving 
with  respect  to  an  actual  liability  of  the 
taxpayer.  For  example,  a  taxpayer  that 
is  obligated  to  pay  interest  at  a  fixed 
rate  may,  in  effect,  pay  interest  at  a 
floating  rate  by  entering  into  an  interest 
rate  swap.  Similarly,  a  taxpayer  that  is 
obligated  to  pay  interest  at  a  floating 
rate  may,  in  effect  limit  its  exposure  to 
rising  interest  rates  by  purchasing  a  cap. 
Such  a  taxpayer  may  have  gains  or 
losses  associated  with  such  derivative 
financial  products.  This  paragraph  (b)(6) 
provides  rules  for  the  treatment  of  gaiiu 
and  losses  from  audi  derivative 
financial  products  ("financial  products") 
that  are  part  of  transactions  described 
in  paragraph  (b)(1)  of  this  section  and 
that  are  used  by  the  taxpayer  to  alter  its 
effective  cost  of  borrowing  with  respect 
to  an  actual  liability.  Hus  paragraph 
(b)(6)  shall  only  apply  where  the  hedge 
and  the  borrowing  are  in  the  same 
currency  and  shall  not  apply  to  the 
extent  otherwise  provided  in  section  988 
and  the  regulations  thereunder.  The 
allocation  and  apportionment  of  a  loss 
under  this  paragraph  (b)  shall  not  affect 
the  characterization  of  such  loss  as 
capital  or  ordinary  for  other  purposes  of 
the  Code  and  the  regulations  thereunder. 

(ii)  Definition  of  gain  and  loss.  For 
purposes  of  this  paragraph  (b)(6),  the 
term  "gain"  refers  to  the  excess  of  the 
amounts  properiy  taken  into  income 
under  a  financial  product  that  alters  the 
effective  cost  of  borrowing  over  the 
amounts  properly  allowed  as  a 
deduction  thereunder  within  a  given 
taxable  year.  See.  e.g..  Notice  89-21.  The 
term  "loss"  refers  to  the  excess  of  the 
amounts  properiy  allowed  as  a 
deduction  under  such  a  financial 
product  over  the  amounts  properly  taken 
into  income  thereunder  «vithin  a  given 
taxable  year. 

(lii)  Treatment  of  gain  or  loss  on  the 
disposition  of  a  financial  product. 
(Reserved.) 
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(iy )  Entities  that  are-  mAjinoacial 
services  entities^  Aa  eo^ity  that  does  not 
constitute  a  Hnancial  services  entity 
within  the  meaning  of  5  1.904-4(e)t3) 
shall  treat  gains  and  losses  on  Hoancial 
products  d^cribed  in  paragraph  (b](e](i) 
of  this  section  as  follows. 

(A)  Losses.  Losses  on  any  financial 
product  described  in  paragraph  (b](e)(i] 
of  this  section  shall  be  apportioned  in 
the  same  manner  as  interest  expense 
whether  or  not  such  financial  product  is 
identified  by  the  taxpayer  under 
paragraph  (b)(6Kiv](C)  of  this  section  as 
a  liability  he^e. 

(B)  Gains.  Gains  on  any  financial 
product  described  in  paragraph  (b](6Ki) 
of  this  section  shall  reduce  the 
taxpayer's  total  interest  expense  that  is 
subject  to  aj^ortionment,  but  only  if 
such  financial  product  is  identified  by 
the  taxpayer  under  paragraph 
(b]l6](iv)lC]  of  this  section  as  a  liability 
hedge.  &ich  reduction  is  accomplished 
by  directly  allocating  interest  expense  to 
the  income  derived  from  such  a  financial 
product. 

(C)  Identification  of  financial 
products:  Pi  taxpayer  can  identify  a 
financial  product  described  iii  paragraph 
(b)(e](i)  of  this  section  as  hedging  a 
particular  interest-bearing  lidbility  (or 
any  group  of  such  liabilities]  by  clearly 
identifying  on  its  books  and  records  on 
the  same  day  that  it  becomes  a  party  to 
such  arrangement  that  such  arrangement 
hedges  a  given  liability  (or  group  of 
liabiUties).  In  the  case  of  a.partial  hedge, 
such  identification  shall  apply  to  only 
that  part  of  the  liability  that  is  hedged.  If 
the  taxpayer  clearly  identifies  on  its 
books  and  records  a  financial  product  as 
a  hedge  of  an  interest-bearing  asset  (or 
any  groc^  of  such  assete),  it  will  create  a 
rebuttable  presumption  ^at  such 
financial  product  is  not  described  iii 
paragraph  (bH6)(i)  of  this  section.  A 
taxpayer  may  identify  a  hedge  as 
relating  to  an  anticipated  liability, 
provided  that  such  liability  is  in  fact 
incurred  within  120  days  following  the 
date  of  such  identificatioa.  Gains  and 
losses  on  such  an  anticipatory 
arrangement  accruing  prior  to  the  time 
at  which  the  liability  is  incurred  shall 
constitute  an  adjustment  to  interest 
expense. 

(v)  Financial  services  entities. 
[Reserved.] 

(vi)  Dealers.  The  rule  of  paragraph 
(b)(6)(iv]  of  this  section  shall  not  apply 
to  a  person  acting  in  its  capacity  as  a 
regidar  dealer  in  the  financial  products 
described  in  paragraph  (b)(6)(i)  of  this 
section.  Instead,  losses  sustained  by  a 
regular  dealer  in  connection  with  such 
financial  products  shall  be  allocated  to 
the  class  of  gross  income  from  such 
arrangements.  Gains  of  a  regular  dealer 


in  notional  principal  contracts  are 
governed  by  th«  rules  of  {  1.863-7T(b). 
Amounts  received  or  accrued  by  any 
person  from  any  financial  product  that 
is  integrated  as  specified  in  Notice  89-90 
with  an  asset  shall  not  be  treated  as 
amounts  received  or  accrued  by  a 
person  acting  io  its  capacity  as  a  regular 
dealer  in  financial  products. 

(vii)  Examplas.  The  principles  of  this 
paragraph  (b](OJ  may  be  illustrated  by 
the  following  examples. 

Example  (7).  X  is  not  a  financial  services 
enJily  or  regular  dealer  in  the  financial 
products  described  in  paragraph  {b)(6){i)  of 
this  section  and  kas  a  dollar  functional 
currency.  In  1390,  X  incurred  a  total  of  $200  of 
interest  expense.  On  January  1, 1990,  X 
entered  into  an  ieterest  rate  swap  agreement 
with  Y,  in  order  to  hedge  its  interest  rate 
exposure  with  respect  to  a  pre-existing 
floating  rate  liability.  On  the  same  day,  X 
properly  idenfifisd  the  agreement  as  a  hedge 
of  such  liability.  Under  the  agi-eement.  X  is 
required  to  pay  T  an  amount  equal  to  a  fixed 
rate  of  10  percent  on  a  notional  principal 
amount  of  $1.00a  Y  is  required  to  pay  X  an 
amount  equal  to«  floating  rate  of  interest  on 
the  same  notional  principal  amount.  Under 
the  agreement,  X  received  from  Y  during  1990 
a  net  payment  of  $25.  Because  X  identified 
the  swap  agreement  as  a  liability  hedge 
under  the  rules  of  paragraph  (bX6){iv)(C).  X 
may  effectively  reduce  its  totat  allocable 
interest  expense  for  1990  to  $175  by  directly 
allocating  $25  of  interest  expense  to  the  swap 
income.  Had  X  aot  properly  identified  the 
swap  as  a  liability  hedge,  this  swap  payment 
would  have  bee*  treated  as  domestic  source 
income  in  accordance  with  the  rule  of 
S  1.863-7T(b). 

Example  (2).  Assume  the  same  facts  as 
Example  (1),  except  that  X  did  not  properly 
identify  the  a^'aement  as  a  liability  hec^e  on 
January  1, 1990.  hi  199a  X  made  a  net 
payment  of  $25  to  Y  under  the  swap 
agreement  This  swap  payment  is  allocated 
and  apportioned  in  the  same  manner  as 
interest  expense  under  the  rules  of  paragraph 
(b)(6)(ivKA). 

(yiii)  Effective  dates— [l^)  Losses.  The 
rules  of  this  paragraph  (b)(B)  shall  apply 
to  losses  on  any  transaction  described 
in  paragraph  0bK6)(i]  of  this  section  that 
was  entered  into  after  September  14, 
1988. 

(B)  Gains.  Except  as  provided  in 
paragraph  (bJ(6)(viii){C)  of  this  section, 
the  rules  of  this  paragraph  (b)(6)  shall 
apply  to  any  gain  that  was  realized  on 
any  transaction  described  in  paragraph 
(b)(6)(i)  of  this  section  that  was  entered 
into  after  August  14. 1989. 

(C)  Exception  for  interim  gains. 
Taxpayers  shall  be  permitted  to  apply 
the  rules  of  this  paragraph  (b)(6)  to  any 
gain  that  was  realized  on  any 
transaction  described  in  paragraph 
(b)(6'(i)  of  this  section  that  was  entered 
into  after  September  14, 1988  and  on  or 
before  August  14, 1989,  if  the  taxpayer 
can  demonstrate  to  the  satisfaction  of 


the  Commissiooef  fliat  substantially  all 
of  the  afrangeaentfi  described  in 
paragraph  (bXSMU  ol  this  sectiisn  to 
whidi  the  taxpayer  became «  party 
during  that  interim  period-were 
identified  on  the  taxpayer's  books  and 
records  with  the  liabilities  of  the 
taxpayer  in  a  substantially 
contemooraneous  nanner  and  that  all 
losses  and  expenses  that  are  subject  to 
the  rules  of  this  paragraph  (b)(6)  were 
treated  in  the  samd  manner  as  interest 
expense.  For  this  purpose,  arrangements 
that  were  identified  in  a  substantially 
contemporaneous  manner  with  the 
taxpayer's  assets  shall  be  ignored. 

(7)  Foreign  currency  gain  or  loss.  In 
addition  to  the  rules  of  paragraph  (b)(1), 
(b)(2),  and  (b)(6)  of  this  section,  any 
foreign  currency  loss  that  is  treated  as 
an  adjustment  to  iiiterest  expense  under 
regulations  issued  under  section  988 
shall  be  allocated  and  apportioned  in 
the  same  manner  as  interest  expense. 
Any  foreign  currency  gain  that  is  treated 
as  an  adjustment  Io  interest  expense 
under  regulations  issued  under  section 
988  shall  offset  appprtionable  interest 
expense. 

Par.  4.  The  text  of  §  1.861-13T  is 
added  to  read  as  fioUows: 

§  1.861-13T    TransMon  rules  for  Interest 
expenses  (temporary  regulations). 

(a)  In  general— {!)  Optional 
application.  The  rules  of  this  section 
may  be  applied  at  the  choice  of  a 
corporate  taxpayer.  In  the  case  of  an 
affiliated  group,  however,  the  choice 
must  be  made  on  a  consistept  basis. for 
allmembers.  Theiefore,  acwporate  ■ 
taxpayer  {or  affiliated  group)  may , 
allocate  and  appolion  its  Interest 
expense  entirely  Dn  the  basts  of  die 
rules  contained  iq  §5  1.861-«T  through 
1.861-12T  and  without  regard  to  the 
rules  of  this  section.  The  choice  is  made 
on  an  aimual  basis  and,^  ftus,  is  not 
binding  with  respect  to  subsequent  tax 
years. 

(2)  Transition  relief  This  section 
contains  transitional  rules  that  limit  the 
application  of  the  rules  for  alltKating 
and  apportioning  interest  expense  of 
corporate  taxpayers  contained  in 
§§  1.861-6T  through  1.861-12T,  which 
are  applicable  in  allocating  and 
apportioning  the  Interest  expense  of 
corporate  taxpayers  generally  for 
taxable  years  beginning  after  1986. 
Sections  1.861-9(d)  (relating  to 
irulividuals,  estates,  and  certain  trusts) 
and  1.861-9(e)  (relating  to  partnerships) 
are  effective  for  taxable  years  beginning 
after  1986.  Thus,  the  taxpayers  to  whom 
those  sections  apply  do  not  qualify  for 
transition  relief  under  this  section. 
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(3)  Indebtedness  defined.  Per       - 
purposes  of  this  section,  the  term 
^'indebtedness"  means  any  obligation  or 
other  evidence  of  hidebtedness  that 
qenerates  an  expense  that  constitutes 
interest  expense  within  the  meaning  of 
§  1.861-9T(a).  In  the  case  of  an 
obligation  that  does  not  bear  interest 
initially,  but  becomes  interest  bearing 
with  the  lapse  of  time  or  upon  the 
occurrence  of  an  event  such  obligation 
shall  only  be  considered  to  constitute 
indebtedness  when  it  first  bean  interest 
Obligations  that  are  outstanding  as  of 
November  16, 1985  shall  only  qualify  for 
transition  relief  under  this  section  if  they 
bear  interest-bearing  as  of  that  date.  For 
this  purpose,  any  obligation  that  has 
original  issue  discount  within  the 
meaning  of  section  1273(a)(1)  of  the 
Code  shall  be  considered  to  be  interest- 
bearing. 

(4)  Exceptions.  The  term 
"indebtedness"  shall  not  include  any 
obligation  existing  between  affiliated 
corporations,  as  defined  in  S  1.661- 
llT(d).  Moreover,  the  term 
"indebtedness"  shall  not  include  any 
obligation  the  interest  on  which  is 
directly  allocable  under  §§  1.861-10T(b} 
and  l.a81-10T(c).  Under  i  1.861- 
9T(b)(6)(iv)(B),  certain  interest  expense 
is  directly  allocated  to  the  gain  derived 
from  an  appropriately  identified 
financial  product  When  interest 
expense  on  a  liability  is  reduced  by  such 
gain,  the  principal  amount  of  such 
liability  shall  be  reduced  pro  rata  by  the 
relative  amount  of  hiterest  expense  that 
is  directly  allocated. 

(b)  General  phase-in — (1)  In  general. 
In  the  case  of  each  of  the  first  three 
taxable  years  of  the  taxpayer  beginning 
after  December  31, 1986,  the  rules  of 
§§  1.861-«T  through  1.861-12T  shall  not 
apply  to  interest  expenses  paid  or 
accrued  by  the  taxpayer  during  the 
taxable  year  with  respect  to  an 
aggregate  amount  of  indebtedness 
which  does  not  exceed  the  general 
phase-in  amount,  as  defined  in 
paragraph  (b)(2)  of  this  section. 

(2)  General  phase-in  amount  defined. 
Subject  to  the  limitation  imposed  by 
paragraph  (b)(3)  of  this  section,  the 
general  phase-in  amount  means  the 
amount  which  is  the  applicable 
percentage  (determined  under  the 
following  table)  of  the  aggregate  amount 
of  indebtedness  of  the  taxpayer 
outstanding  on  November  16. 1985: 


Taxal>le  year  beginning  after  Percent- 
December  31. 1988  age 

First _. 75 

Second _. 50 

Third „ 25 


(3)  Redactions  in  indebtedness.  Tlie 
general  phase-in  amount  shall  not 
exceed  the  taxpayer's  historic  lowest 
month-end  debt  levd  taking  into 
account  all  months  after  October  1965. 
However,  for  the  taxable  year  In  which 
a  taxpayer  attains  a  new  historic  lowest 
month-end  debt  level  (but  not  for 
subsequent  taxable  years),  the  general 
phase-in  amount  shall  not  exceed  the 
average  of  month-end  debt  levels  within 
that  taxable  year  (without  taking  into 
account  any  increase  in  month-end  debt 
levels  occurring  in  such  taxable  Year 
after  the  new  historic  lowest  month-end 
debt  level  is  attained). 

Example.  X  is  a  calendar  year  taxpayer 
that  had  $100  of  indebtedness  outstanding  on 
November  16, 1985.  X's  month-end  debt  level 
remained  $100  for  all  subsequent  months 
until  July  1987,  when  X's  month-end  debt 
level  fell  to  $5a  In  computing  transition  relief 
for  1987,  X's  general  phase-in  amount  cannot 
exceed  $75  (900  divided  by  12).  which  is  the 
average  of  month-end  debt  levels  in  1967. 
Assuming  that  X's  month-end  debt  level  for 
any  sulisequent  month  does  not  fall  below 
$5a  the  limitation  on  its  general  phase-in 
amount  for  all  taxable  years  after  1987  will 
l>e  $Sa  its  historic  lowest  month-end  debt 
level  after  October  1985. 

(c)  Nonapplication  of  the 
consolidation  rule — (1)  General  rule.  In 
the  case  of  each  of  the  first  five  taxable 
years  of  the  taxpayer  beginning  after 
December  31, 1986,  the  consolidation 
rule  contained  in  §  1.861-llT(c]  shall  not 
apply  to  interest  expenses  paid  or 
accrued  by  the  taxpayer  during  the 
taxable  year  with  respect  to  an 
aggregate  amount  of  indebtedness 
which  does  not  exceed  the  special 
phase-in  amount  as  defined  in 
paragraph  (c)(2)  of  this  section. 

(2)  Special  phase-in  amount  The 
special  phase-in  amount  is  the  sum  of— 

(i)  The  general  phase-in  amount, 
(ii)  The  five-year  phase-in  amoimt 
and 
(iii)  The  four-year  phase-in  amount 

(3)  Five-year  phase-in  amount.  The 
five-year  phase-in  amoimt  is  the  lesser 
of— 

(i)  The  applicable  percentage  (the 
"unreduced  percentage"  in  the  following 
table)  of  the  five-year  debt  amount  or 

(ii)  The  applicable  percentage  (the 
"reduced  percentage"  in  the  following 
table)  of  the  five-year  debt  amount 
reduced  by  paydowns  (if  any): 


(4)  Four-year  phase-in  amount  The 
four-year  phase-in  amount  it  the  le«Mr 
of- 

(i)  The  applicable  percentage  (the 
"unreduced  percentage"  in  me  following 
table)  of  the  fotv-year  debt  amount  or 

(ii)  The  applicable  percentage  (the 
"reduced  percentage"  in  the  following 
table)  of  the  four-year  debt  amount 
reduced  by  paydowns  (if  any)  to  the 
extent  that  such  paydowns  exceed  the 
five-year  debt  amount 


Transitioo  year 

Unraduowl 

Rwluowl 

fteiterta^ 

parcel  Mage 

Year  i 

Ye«  2 _ _ 

Yew  3 

Yew  4 

5 

10 
IS 
20 

6M 
37V4 

too 

Transition  year 

Unreduced 
percentage 

Reduced 
percentage 

Year  1 _ 

Year  2 

Yew  3 „ 

Year  4 

8Mi 

16% 

25 

33  Vi 

16*4 

10 

25 

SO 

100 

Years _.„ 

100 

(5)  Five-year  debt  amount  The  "five- 
year  debt  amount"  means  the  excess  (if 
any)  of— 

(i)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on  May  29, 
1985,  over 

(ii)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on 
December  31, 1963.  The  five-year  debt 
amount  shall  not  exceed  the  aggregate 
amount  of  indebtedness  of  the  taxpayer 
outstanding  on  November  16, 1965. 

(6)  Four-year  debt  amount  The  "four- 
year  debt  amount"  means  the  excess  (if 
any) of— 

(i)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on 
December  31. 1983,  over 

(ii)  The  amount  of  the  outstanding 
indebtedness  of  the  taxpayer  on 
December  31, 1982. 
The  foiu--year  debt  amount  shall  not 
exceed  the  aggregate  amount  of 
indebtedness  of  the  taxpayer 
outstanding  on  November  16, 1965. 
reduced  by  the  five-year  debt  amount 

(7)  Paydowns.  The  term  "paydowns" 
means  the  excess  (if  any)  of — 

(i)  The  aggregate  amount  of 
indebtedness  of  the  taxpayer 
outstanding  on  November  16, 1965,  over 

(ii)  The  limitation  on  the  general 
phase-in  amount  described  in  paragraph 
(b)(3)  of  this  section. 

Paydowns  are  first  applied  to  the  five- 
year  debt  amount  to  the  extent  thereof 
and  then  to  the  four-year  debt  amount 
for  purposes  of  computing  the  five-year 
and  the  four-year  phase-in  amoimts. 

(d)  Treatment  of  affiliated  group.  For 
purposes  of  this  section,  all  members  of 
the  same  affiliated  group  of  corporations 
(as  defined  in  S  1.861-11  (d))  shall  be 
treated  as  one  taxpayer  whether  or  not 
such  members  filed  a  consolidated 
return.  Interaffiliate  debt  is  not  taken 
into  account  in  computing  transition 


I 


Wietai  Re^ater  /  Vol.  54.  Na  147  /  Wadnesday,  August  2,  1989  /  Rules  and  RagwIatioTW 


relief.  Moreaver,  aay  redttctioa  ki  tke 
amount  of  inteiaffiliate  deitk  it  not  (aken 
into  account  in  determining  the  anuHint 
of  paydowos. 

(e)  Mechanics  of  computation — (1) 
Step  J:  DeterminaUoa  of  the  amounts 
within  the  various  categories  of  debt 
Each  separate  member  of  an  affiliated 
group  must  determine  each  of  its 
following  amounts: 

(i)  November  IB,  1985  amouaL  The 
amount  of  its  debt  outstanding  on 
November  16, 1985  (after  the  elimination 
of  interaffiliate  indebtedness],    - 

(ii)  Unreduced  five-year  debt  The 
amount  of  any  net  increase  in  the 
amount  of  its  indebtedness  on  May  29, 
1985  (after  elimination  of  intera^iliate 
indebtedness]  over  the  amount  of  its 
indebtedness  on  December  31, 1983 
(after  elimination  of  interaffiliate 
indebtedness], 

(iii)  Unreduced  four-year  debt.  The 
amount  of  any  net  increase  in  the 
amount  of  its  indebtedness  on  December 
31, 1963  (after  elimination  of 
interaffiliate  indebtedness]  over  die 
amount  of  its  indebtedness  on  December 
31, 1962  (after  elimination  of 
interafniiate  indebtedness],  and 

(iv)  Month-end  debt.  The  amount  of  its 
month-end  debt  level  for  all  months 
after  October  1985  (after  elimination  of 
interaffiliate  indebtedness). 

(2)  Step  2:  Aggregation  of  the  separate 
compapxomounts.  Eadi  of  the 
designated  amounts  for  the  separate 
companies  identiRcd  in  Step  1  must  be 
aggregated  in  order  to  compute 
consolidated  transition  relief.  Paragraph 
(e](10Krr)  of  this  section  (Step  10) 
requires  the  use  of  the  taxpayer's 
current  year  average  debt  level  for  the 
purpose  of  computing  the  parentages  of 
debt  that  are  subject  to  the  diree  sets  of 
rules  that  are  identified  in  Step  10.  For 
use  in  that  computation,  the  taxpayer 
should  compute  the  current  year  average 
debt  level  by  aggregating  separate 
company  month-end  debt  levels  and 
then  by  averaging  those  aggregate 
amounts. 

(3)  Step  3:  Calculation  of  the  lowest 
historic  month-end  debt  level  of  the 
taxpayer.  In  order  to  calculate  the 
lowest  historic  month-end  debt  level  of 
the  taxpayer,  determine  the  month-end 
debt  level  of  each  separate  company  for 
each  month  ending  after  October  1985 
and  aggregate  these  amounts  on  a 
month-by-month  basis.  On  such 
aggregate  basis,  in  any  taxable  year  in 
which  the  taxpayer  attains  an  aggregate 
new  lowest  historic  month-end  debt 
level  add  together  aO  the  aggregate 
month-end  debt  levels  within  the 
taxable  year  (without  taking  into 
account  any  increase  in  aggregate  debt 
level  subsequent  to  the  attainment  of 


six^  lowest  historic  month-end  debt 
level)  and  divide  by  the  number  of 
months  in  that  taxaUe  year,  yielding  the 
average  of  month-end  debt  levels  for 
such  year.  Such  average  shall  constitute 
the  taxpayer's  lowest  historic  month- 
end  debt  level  fcr  that  taxable  year  in 
which  the  aggregate  new  lowest  historic 
month-end  debt  level  was  attained. 
Unless  otherwise  specified,  all 
subsequent  references  to  any  amount 
refer  to  the  aggregate  amount  for  all 
members  of  the  same  affiliated  group  of 
corporations. 

(4]  Step  4:  Computation  of  paydowns. 
Paydowns  equal  the  amount  by  which 
the  November  16, 1985  amount  exceeds 
the  taxpayer's  lowest  historic  month- 
end  debt  level,  determined  under  Step  3. 

(5)  Step  5:  Computation  of  limitations 
on  unreduced  five-year  debt  and 
unreduced  four-year  debt  (i]The 
unreduced  Rve-year  debt  cannot  exceed 
the  November  16, 1985  amount. 

(ii)  The  unreduced  four-year  debt 
cannot  exceed  the  November  16, 1985 
amount  less  the  unreduced  five-year 
debt. 

(6)  Step  6:  Computation  of  reduced 
five-year  and  reduced  four-year  debt — 
(i)  Reduced  five-year  debt  Compute  the 
amount  of  reduced  five-year  debt  by 
subtracting  from  the  unreduced  five- 
year  debt  (see  Step  5]  the  amount  of 
paydowns  (see  Step  4). 

(ii)  Reduced  four-year  debt.  To  the 
extent  that  the  amount  of  paydowns 
(see  step  4)  exceeds  the  amount  of 
unreduced  five-year  debt  (see  Step  5), 
compute  the  amount  of  reduced  four- 
year  debt  by  svbtracting  such  excess 
from  the  unreduced  four-year  debt  (see 
Step  1]. 

(iii)  To  the  extent  that  paydowns  do 
not  offset  either  the  unreduced  five-year 
amount  or  the  unreduced  four-year 
amount,  the  reduced  and  the  unreduced 
amounts  are  the  same. 

(7)  Step  7:  Computation  of  the  general 
phase-in  amoisnt.  The  general  phase-in 
amount  is  the  lesser  of — 

(i)  The  percentage  of  the  November 
16, 1985  amount  designated  for  the 
relevant  transition  year  in  the  table 
below,  or 

(ii)  The  lowest  group  month-end  debt 
level  (see  Step  3). 

Geneam.  Phase-in  Table 


(i)  The  peroentagje  of  the  unreduced 
five-year  debt  designated  for  the 
relevant  transitioR  year  in  the  table 
below,  or 

(ii)  The  percentage  of  the  reduced 
five-year  debt  designated  for  the 
relevant  transition  year  in  the  table 
below. 

FtvE-YEAR  Phase-In  Table 


TransiSoo  year 

Percentage 

Year1_. 
Year  2.... 
Year  3 .... 

„. „ 

75 
50 
25 

Transition  year 

Unreduced 
pereenlage 

Reduced 
percentage 

Year  1 . 

Year  2...- _.    ._ 

Year  3.,,,. 

Year4.._ 

Years —    .. 

8^ 

16% 

25 

33% 

16% 

10 

2S 

SO 

100 

100 

(9)  Step  9:  Computation  of  Four-year 
Phase-in  Amount.  The  four-year  phase- 
in  amount  is  the  lesser  of — 

(i]  The  percentage  of  the  unreduced 
four-year  debt  designated  for  the    . 
relevant  transition  year  in  the  table 
below,  or 

(ii)  The  percentage  of  the  reduced 
four-year  debt  designated  for  the 
relevant  transition  year  in  the  table 
below. 

Four-Year  Phase-In  Table 


Transition  year 

Unniduoad 
percentage 

Reduced 
percentage 

Year  1 ._... _.... 

Year  2 - 

Year4!!"";i!Z!.!Z.r.I 

S 

10 
15 
20 

6¥t 
16% 
37% 

too 

(8)  Step  8:  Computation  of  Five-Year 
Phase-in  Amount.  The  five-year  phase- 
in  amount  is  tke  lesser  of — 


(10)  Step  10:  Determination  of  group 
debt  ratio  and  application  of  transition 
relief  to  separate  company  interest 
expense,  (i]  The  general  phase-in 
amount  consists  of  the  amount 
computed  under  Step  7.  Interest  expense 
on  this  amount  is  subject  to  pre-1987 
rules  of  allocation  and  apportionment. 

(ii)  The  post-19aB  separate  company 
amount  consists  of  the  siun  of  the 
amounts  determined  under  Steps  8  and 
9.  Interest  expense  on  this  amount  is 
subject  to  post-1986  rules  of  allocation 
and  apportionment  as  applied  on  a 
separate  company  basis.  Thus,  §  1.861- 
llT(c]  does  not  apply  with  respect  to 
this  amount  of  indebtedness.  Because 
the  consolidation  rule  does  not  apply, 
stock  in  affiliated  corporations  shall  be 
taken  into  account  in  computing  the 
apportionment  fractions  for  each 
separate  company  in  the  same  manner 
as  under  pre-1987  rules. 

(Hi)  The  posl-lSBO  one-taxpayer 
amount  consists  <rf  any  indebtedness 
that  does  not  qualify  for  transition  relief 
under  Steps  7, 8,  and  9.  Interest  expense 
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on  this  amount  is  sub)ect  to  post-198e 
rules  as  applied  on  «  consolidated  basis. 

(iv)  To  determine  the  extent  to  whidi 
the  interest  expense  of  each  separate 
company  is  subject  to  any  of  these  sets 
of  allocation  and  apportionment  rules, 
each  company  shaU  prorate  its  own 
interest  expense  using  two  fractions. 
The  general  phase-in  fraction  is  the 
general  phase-in  amount  over  the 
current  year  average  debt  level  of  the 
affiliated  group  (see  Step  2).  The  post- 
1986  separate  company  fraction  is  the 
post-1986  separate  company  amount 
over  the  current  year  average  debt  level 
of  the  affiliated  group.  The  balance  of 
each  separate  company's  interest 
expense  is  subject  to  post-1986  one- 
taxpayer  rules. 

(f)  Example.  XYZ  form  an  affiliate 
group. 

(1)  Step  1:  Determination  of  the 
amounts  within  the  various  debt 
categories. 


Company  X: 

N0¥.  16. 1985 

May  29. 1983  (5- 

year) 

Dec.  31. 1983  (4- 

year) _ 

Dec.  31,  1982.. 


Current  Interest 

Expense. 

Company  Y: 

No*.  16, 1985 

May  29, 1985  (5- 

year) 

Dec  31, 1983  (4- 

year) 

Dea  31,  1962 

Currant  Interest 

Expense. 

Company  Z: 

HhNov.  16, 1985 

May  29.  1985  (5- 

year) 

Dec  31.  1963(4- 

year) 

Dec.  31,  1982 

Current  Interest 

Expense 


Historic  3(d 
party  detrt 


S100.000 


Incmaae 


90,000 

S10,000 

80.000 
70,000 

10,000 

10.000 

200.000 

170.000 

120.000 

50.000 
40,000 

10,000 

30.000 

.  ...........,.u^.„.. 

300.000 

300.000 

50,000 

250,000 
150.000 

100,000 

30X)00 

(2)  Step  2:  Aggregation  of  the  separate 
company  amounts. 

Aggregate  Nov.  16, 1965 $600,000 

Aggregate  5-year  debt __ 180,000 

Aggregate  4-year  debt \20JB00 

Current  year  average  debt  level 700,000 


(3)  Step  3:  Calculation  of  lowest 
historic  month-end  debt  level. 

An  analysis  of  historic  month-«id 
debt  levels  indicates  that  in  1986,'XYZ's 
aggregate  month-end  debt  level  fell  to 
$500,000,  which  represents  the  lowest 
sum  for  all  years  imder  consideration. 
Because  this  historic  low  occurred  in  a 
prior  tax  year,  there  is  no  averaging  of 


month-end  debt  levels  in  the  current 
taxable  year. 

(4)  Step  4:  Computation  of  paydowns. 
The  aggregate  November  16, 1985 

amount  ($800,000),  less  the  lowest 
historic  month-end  debt  level  ($50a000), 
yields  a  total  paydown  in  the  amount  of 
$100,000. 

(5)  Step  5:  Computation  of  limitations 
on  aggregate  unreduced  five-year  debt 
and  aggregate  uiu-educed  four-year  debt 

Aggregate  Nov.  16, 1985  amount $600000 

Aggregate  unreduced  5-year  debt ....     1804X)0 
Aggregate  unreduced  4-year  debt  „..     12OJ0O0 


Because  the  November  16, 1985 
amount  exceeds  the  unreduced  4-  and  5- 
year  debt,  the  full  amount  of  the  4-  and 
5-year  debt  qualify  for  transition  relief. 
In  cases  where  the  November  16, 1985 
amount  is  less  than  the  4-  or  5-year  debt 
(or  the  sum  of  both],  the  latter  amounts 
are  limited  to  the  November  16, 1985 
amount.  See  the  limitations  on  the  4- 
year  and  5-year  debt  amounts  in 
paragraphs  (c)(6]  and  (c](5], 
respectively,  of  this  section. 

(6)  Step  6:  Computation  of  reduced 
five-year  and  four-year  debt  The 
paydowns  computed  under  Step  4  are 
deemed  to  first  offset  the  aggregate 
unreduced  five-year  debt  Accordingly, 
the  reduced  amount  of  five-year  debt  is 
$80,000.  Since  the  paydowns  are  less 
than  the  aggregate  unreduced  five-year 
debt,  there  is  no  paydown  in  connection 
with  aggregate  unreduced  four-year 
debt.  Accordingly,  the  imreduced  fotir- 
year  debt  and  the  reduced  four-year 
debt  are  both  considered  to  be  $120,000. 

(7)  Step  7:  Computation  of  the  general 
phase-in  amoimt  In  transition  year  1, 
the  general  transition  amount  is  the 
lesser  of: 

(i)  75  percent  of  the  aggregate 
November  16, 1985  amount  (75%  of 
$600,000  =  $450,000);  or 

(ii)  the  lowest  month-end  debt  level 
since  November  16, 1985  ($500,000). 

Therefore,  the  general  transition 
amount  is  $450,000. 

(8)  Step  A-  Computation  of  the  five- 
year  phase-in  amount.  In  transition  year 
1,  the  five-year  phase-in  amount  is  the 
lesser  of: 

(i)  8%  percent  of  the  uiueduced  five- 
year  amount  (8%%  of  $180,000=$15,000); 
or 

(ii)  10  percent  of  the  reduced  five-year 
amount  (10%  of  $80,000 =$8,000). 

Therefore,  the  five-year  phase-in 
amount  is  $8,000. 

(9)  Step  9:  Computation  of  the  four- 
year  phase-in  amount.  In  transition  year 
1,  the  four-year  phase-in  amount  is  Uie 
lesser  of: 


(i)  5  percent  of  the  unreduced  fbar- 
year  amount  (5%  of  tl2DJKD=$MBOY  or 

(ii)  6%  percent  of  die  reduced  fbW' 
year  amount  (6V«%  of  Sl20JI00=$7,Sa0). 

Therefore,  the  four-year  pbase-in 
amount  is  $&JXS\. 

(10)  Step  la  Determination  of  group 
debt  ratio  and  application  of  relief  to 
separate  company  interest  expense. 

(i)  As  determined  under  Step  7, 
interest  expense  on  a  total  of  $45(UX)0  of 
the  XYZ  debt  in  the  first  transitioo  year 
is  computed  under  pre-lflS?  rules  of 
allocation  and  apportionment 

(ii)  The  sum  of  Steps  8  (S8.000)  and  9 
($6,000)  is  $14X)0a  Interest  expense  on  a 
total  of  $14,000  of  XYZ  debt  is  computed 
under  post-1906  rules  of  aUocation  and 
af^XHtionment  as  applied  on  a  separate 
company  basis. 

(iii)  The  balance  of  XYZ's  current  year 
interest  expense  is  ctmputed  under 
post-1986  rules  ot  allocation  and 
apportionment  as  applied  on  a 
consolidated  basis.  X.  Y,  and  Z. 
respectively,  have  current  interest 
expense  of  $iaooa  $30.00a  and  $3aooa 
Thus.  64.3  percent  (450.000/ 70a000)  of 
the  interest  expense  of  each  separate 
company  is  subject  to  pre-1967  rules. 
Two  percent  (14,000/700,000)  of  the 
interest  expense  of  each  separate 
company  is  subject  to  post-19ee  rules 
applied  on  a  separate  company  basis. 
Finally,  the  balance  of  each  separate 
company's  current  year  interest  expense 
(33.7  percent)  is  subject  to  post-1986 
rules  applied  on  a  consolidated  basis. 

(g)  Corporate  transfers — (1)  Effect  on 
transferee — (i)  General  rule.  Except  as 
provided  in  paragraph  (g](l](ii]  of  this 
section,  if  a  domestic  corporation  or  an 
affiliated  group  acquires  stock  in  a 
domestic  corporation  that  was  not  a 
member  of  the  transferee's  affihated 
group  before  the  acquisitioa  but 
becomes  a  member  of  the  transferee's 
affiliated  group  after  the  acquisition,  the 
transferee  group  shall  take  into  accotmt 
the  following  transition  attributes  of  the 
acquired  corporation  in  computing  its 
transition  relief: 

(A]  November  16, 1985  amount 

(B]  Unreduced  five-year  amount 

(C)  Unreduced  four-year  amount  and 

(D)  The  amount  of  any  transferor 
paydowns  attributed  to  the  acquired 
corporation  under  the  rules  of  paragraph 
(h)(1)  of  this  section. 

(ii)  Special  rule  for  year  of 
acquisition.  To  compute  the  amount  of 
the  transition  attributes  described  in 
paragraph  (g)(lKi]  of  this  section  that  a 
transferee  takes  into  account  in  the 
transferee's  taxable  year  of  the 
acquisition,  sudi  transition  attributes 
shall  be  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  nimiber  of 
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months  within  the  taxable  year  that  the 
transferee  held  the  acquired  corporation 
and  the  denominator  of  which  is  the 
number  of  months  in  such  taxable  year. 
In  order  for  the  transferee  to  assert 
ownership  of  a  subsidiary  for  a  given 
month,  the  transferee  and  the  acquired 
corporation  must  be  affiliated 
corporations  as  of  the  last  day  of  the 
month,  bi  addition,  the  transferor  and 
the  transferee  shall  take  account  of  the 
month-end  debt  level  of  the  transferred 
corporation  only  for  those  months  at  the 
end  of  which  the  transferred  corporation 
was  a  member  of  the  transferor's  or  the 
transferee's  respective  affiliated  group. 

(iji)  Aggregation  of  transition 
attributes.  "The  transition  attributes  of 
the  acquired  corporation  shall  be 
aggregated  with  the  respective  amounts 
of  the  transferee  group. 

(iv)  Conveyance  of  transferor 
paydowns.  "the  total  paydowns  of  the 
transferee  group  shall  include  the 
amount  of  any  paydown  of  the 
transferor  group  that  was  attributed  to 
the  acquired  corporation  under  the  rules 
of  paragraph  (h)(1)  of  this  section. 

(v)  Effect  of  certain  elections.  If  an 
election — 

(A)  Is  made  under  section  336(g) 
(whether  or  not  an  election  under 
338(h)(10)  is  made), 

(B)  Is  deemed  to  be  made  under 
section  338(e)  (other  than  (e)(2)),  or 
section  338(f).  or, 

(C)  Is  made  under  section  336(e),  no 
indebtedness  of  the  acquired 
corporation  shall  qualify  for  transition 
relief  for  the  year  such  election  first 
becomes  effective  and  for  subsequent 
taxable  years,  and  no  other  transition 
attributes  of  the  acquired  corporation 
shall  be  taken  into  account  by  the 
transferee  group. 

(2)  Effect  on  transferor — (i)  General 
rule.  Except  as  provided  in  paragraph 
(g)(2)(ii)  of  this  section,  in  the  case  of  an 
acquisition  of  a  member  of  an  affiliated 
group  by  a  nonmember  of  the  group,  the 
transferor  shall  not  take  into  account  the 
transition  attributes  of  the  acquired 
corporation  in  computing  the  transition 
relief  of  the  transferor  group  in 
subsequent  taxable  years,  fhus,  the 
November  16. 1985  amount,  the 
unreduced  five-year  and  four-year  debt 
amounts,  and  the  end-of-month  debt 
levels  of  the  transferor  group  shall  be 
computed  without  regard  to  the  acquired 
corporation's  respective  amounts  for 
purposes  of  computing  transition  relief 
of  the  tranferor  group  for  years 
thereafter. 

(ii)  Special  rule  for  the  year  of 
disposition.  To  compute  the  amount  of 
the  transition  attributes  described  in 
paragraph  (g)(2)(i)  of  this  section  that  a 
transferor  shall  take  into  account  in  ihe 


transferor's  taxable  year  of  the 
disposition,  such  transition  attributes 
shall  be  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  number  of 
months  within  the  taxable  year  that  the 
transferor  held  the  acquired  corporation 
and  the  denominator  of  which  is  the 
number  of  mofiths  in  such  taxable  year. 
In  order  for  the  transferor  to  assert 
ownership  of  a  subsidiary  for  a  given 
month,  the  transferor  and  the  acquired 
corporation  must  be  affiliated 
corporations  as  of  the  last  day  of  the 
month. 

(iii)  Effect  of  prior  paydowns.  Any 
paydowns  of  the  acquired  corporation 
that  are  considered  to  reduce  the  debt  of 
other  members  of  the  transferor  group 
under  the  rules  of  paragraph  (h)(1)  of 
this  section  (whether  incurred  in  a  prior 
taxable  year  or  in  that  portion  of  a  year 
of  disposition  that  is  taken  into  account 
by  the  transferor)  shall  continue  to  be 
taken  into  account  by  the  transferor 
group  after  the  disposition. 

(3)  Special  rule  for  assumptions  of 
indebtedness.  In  connection  with  the 
transfer  of  a  corporation,  if  the 
indebtedness  of  an  acquired  corporation 
is  assumed  by  any  party  other  than  the 
transferee  or  another  member  of  the 
transferee's  affiliated  group,  the 
transition  attributes  of  the  acquired 
corporation  shall  not  be  taken  into 
account  in  computing  the  transition 
relief  of  the  transferee  group.  See 
paragraph  (g)^)  of  this  section 
concerning  the  treatment  of  the 
transferor  group.  Also  in  connection 
with  the  transfer  of  a  corporation,  if  the 
transferee  or  another  member  of  the 
transferee's  affiliated  group  assumes  the 
indebtedness  of  an  acquired 
corporation,  such  assumed  indebtedness 
shall  only  qualify  for  transition  reHef 
during  the  period  in  which  the  acquired 
corporation  remains  a  member  of  the 
transferee  group.  Further,  if  the 
transferee  group  subsequently  disposes 
of  the  acquired  corporation,  the 
indebtedness  of  the  acquired 
corporation  will  continue  to  qualify  for 
transition  relief  only  if  the  indebtedness 
is  assumed  by  the  new  purchaser  as  of 
the  time  such  corporation  is  acquired. 

(4)  Effect  of  asset  sales.  If 
substantially  all  of  the  assets  of  a 
corporation  are  sold,  the  indebtedness 
of  such  corporation  shall  cease  to  be 
qualified  for  transition  relief.  Thus,  the 
transition  attributes  of  such  corporation 
shall  not  be  taken  into  account  in 
computing  transition  relief. 

(h)  Rules  far  attributing  paydowns 
among  separate  companies — (1)  General 
rule.  In  the  case  of  a  corporate  transfer 
under  paragraph  (g)  of  this  section,  it  is 
necessary  to  determine  the  amount  of 
paydowns  attributable  to  the  acquired 


corporation.  Under  paragraph  [c}{7)  of 
this  section,  payddwns  are  deemed  to 
reduce  first  the  Hue-year  phase-in 
amount,  then  the  flour-year  phase-in 
amount,  and  then  the  general  phase-in 
amount.  Thus,  for  example,  a  reduction 
in  indebtedness  of  the  group  caused  by 
a  reduction  in  the  debt  of  a  group 
member  that  has  ao  five-year  debt  will 
nevertheless  be  deemed  under  this 
ordering  rule  to  reduce  the  indebtedness 
of  those  group  members  that  do  have 
Hve-year  debt  In  order  to  preserve  the 
effect  of  paydowns  caused  by  a 
reduction,  each  member  must  determine 
on  a  separate  company  basis  at  the  time 
of  any  transfer  of  any  member  of  the 
affiliated  group  the  impact  of  paydowns 
(including  those  paydowns  occurring  in 
the  year  of  transfer  prior  to  the  time  of 
the  transfer)  on  the  various  categories  of 
indebtedness. 

(2)  Mechanics  of  computation. 
Separate  company  accounts  of 
paydowns  are  determined  by  prorating 
any  paydown  among  all  group  members 
with  five-year  debt  to  the  extent  thereof 

'  on  the  basis  of  the  relative  amounts  of 
five-year  debt  Paydowns  in  excess  of 
five-year  debt  are  prorated  on  a  similar 
basis  among  all  group  members  vfith 
four-year  debt  to  the  extent  thereof  on 
the  basis  of  the  relative  amounts  of  four- 
year  debt.  Paydowns  in  excess  of  four- 
year  and  five-year  debt  are  prorated 
among  all  group  members  with  general 
phase-in  debt  to  the  extent  thereof  on 
the  basis  of  the  relative  amounts  of 
general  phase-in  debt  After  an  initial 
paydown  has  been  prorated  among  the 
members  of  an  a^iliated  group,  any 
further  reduction  in  the  amoimt  of 
aggregate  month-end  debt  level  as 
compared  to  the  November  16, 1985 
amount  is  prorated  among  all  members 
of  the  affiliated  group  based  on  the 
remaining  net  amounts  of  four-year  and 
five-year  debt 

(3)  Examples.  The  rules  of  paragraphs 
(g)  and  (h)  of  this  section  may  be 
illustrated  by  the  following  examples. 

Example  (1):  Computing  separate  company 
accounts  of  reductions — [i]  Facts.  XYZ 
constitutes  an  affiliated  group  of  corporations 
that  has  a  calendar  taxable  year  and  the 
following  transition  attributes: 


Company  X: 

Nov.  16,  1985 

May  29.  1985  (5- 

year) ^ 

Dec.  31,  1983  (4- 

year)., 

Dec  31. 

Company  Y: 

Nov.  16. 


1982.. 


1985.. 


Historic  3rd 
party  det>t 


S100.000 

80.000 

80.000 
70,000 

200,000 


Increase 


$0 
10.000 
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May  29. 1985  (5- 

year) „ 

Dec.  31,  1983  (4- 

ya») - 

Dec.  31. 1962 

Company  Z: 

Nov.  16. 1985 

May  29. 1985  (5- 

year) 

Dec.  31,  1983  (4- 

year) 

Dec.  31. 1982 


HistoncSrd 
party  debt 


170.000 

50.000 
40,000 

300,000 

290,000 

250.000 
150,000 


Increase 


120,000 
10,000 


40.000 
100,000 


In  1986,  the  XYZ  group  attained  its 
lowest  historic  month-end  debt  level  of 
$500,000.  Because  the  November  16, 1985 
amount  is  $600,000  the  XYZ  group 
therefore  has  a  paydown  in  the  amount 
of  $100,000.  This  paydown  partially 
offsets  the  $160,000  of  ff ve-year  debt  in 
the  XYZ  group. 

(ii)  Analysis.  Applying  the  rule  of 
paragraph  (h)(1)  of  this  section,  separate 
company  accounts  of  paydowns  are 
computed  by  prorating  the  $l0a000 
paydown  among  those  members  of  the 
group  that  have  five-year  debt. 
Accordingly,  the  paydown  is  prorated 
between  Y  and  Z  as  follows: 


ToY: 


$100,000  X 


$120.000 
$160,000 


$75,000 


ToZ: 


$40,000 

$100,000  X =  $25,000 

$160,000 


Example  (2p  Corporate  acquisitions — 
(i)  Facts.  The  facts  are  the  same  as  in 
example  (1).  On  July  15, 1987.  the  XYZ 
group  sells  all  the  stock  of  Y  to  A. 
Having  held  the  stock  of  Y  for  six 
months  in  1987,  the  XZ  group  computes 
its  transition  relief  for  that  year  taking 
into  account  half  of  the  transition 
attributes  of  Y.  AY  constitutes  an 
affiliated  group  of  corporations  after  the 
acquisition.  Having  held  the  stock  of  Y 
for  six  months  in  1987,  the  AY  group 
computes  its  transition  relief  for  that 
year  taking  into  account  half  of  the 
transition  attributes  of  Y.  In  1987,  the 
AY  group  attained  a  new  lowest  month- 
end  debt  level  that  yields  an  average 
lowest  month-end  debt  level  for  1987  of 
$150,000. 

(ii)  Transferee  group.  The  following 
analysis  applies  in  determining 
transition  relief  for  purposes  of 
apportioning  the  interest  expense  of -the 
transferee  grovp  for  1987.  The  AY  group 
has  the  following  transition  attributes 
for  1987: 


Company  A: 

No*.  18, 1965 

May  29,  1985  (5- 
ye») — 

Dec.  31,  1983  (4- 
year) 

Dec.  31,  1982 

Company  Y  (haM-year 
amounts): 

Nov.  16.  1985 

May  29.  1985  (5- 
year) 

Dec.  31.  1963  (4- 
year) 

Dec.  31. 1982 

Pi«-acqu(silion 
)Mir  pflydCMffi 
t>y  anottier 
memtter  oi  the 
transferor  group 
ttal  twluced  Vs 
fiwoy— rdebt 
(onehaU  of 
$75.000) 


Historic  3rd 
pwty  detrt 


Incre 


$100,000 

250,000 

245,000 
235.000  , 

100.000 

85.000 

25.000 
20,000 


$5,000 
10.000 


37,500 


60,000 
5,000 


Because  the  November  16, 1985 
amount  of  the  AY  group  in  1967  is 
$200,000  and  because  the  1967  average 
of  historic  month-end  debt  levels  was 
$150,000,  the  AY  group  has  a  paydown 
in  the  amount  of  $50,000.  In  addition,  the 

1986  paydown  by  the  XYZ  group  that 
was  deemed  to  reduce  Y  debt  is  added 
to  the  paydowm  computed  above, 
yielding  a  total  paydown  of  $87,500.  This 
amount  is  prorated  between  members, 
eUminating  the  four  and  five  year  debt 
of  the  AY  group.  Note  that  Y  is  only  a 
number  of  the  AY  group  for  half  of  the 

1987  taxable  year.  In  1988,  Y's  entire 
transition  indebtedness  and  a  $75,000 
paydown  must  be  taken  into  account  in 
computing  the  amount  of  interest 
expense  eligible  for  transition  relief. 

(iii)  Transferor  group.  The  following 
analysis  appUes  in  determining 
transition  relief  for  purposes  of 
apportioning  the  interest  expense  of  the 
transferor  group  for  1987.  The  XZ  group 
has  the  transition  attributes  stated 
below  for  1987.  In  1987,  the  XZ  group 
attained  a  new  lowest  month-end  debt 
level  that  yields  an  average  lowest 
month-end  debt  level  for  1987  of 
$250,000. 


Historic  3rd 
party  debt 

Increase 

Company  X; 

Nov.  16,  1985— 

$100,000 

80.000 

80,000 
70.000 

0 

May  29.  1965(5- 
year) 

Dec.  31,  1983  (4- 
year^ - — 

Dec.  31.  1962 

$C' 
10.00C 

Pre-dispeaitioR 

—   -        -*  -                ifc    1   i 

payoCMff)  tnal 
reduced  X's 
debt 

:3rd 
pvtydiM' 


Company  y  (Mil-year 
amounis): 
Nov.  16,  laes i 

May  29.  1965  (5-     | 

year) , 

Dec.  31.  1983(4-    * 

V*-) { 

Dec.  31,  1982 

Pre-disposition 
paydown  ttwl       | 
reduoadV-t         | 

debt...- _ I 

Company  Z:  i 

Nov.  16. 1985... I 

May  29.  1985  (5- 

year) 1 

t}ec  31. 1983(4-    I 

year) 1 

Dec.  31,  1962 


1004)00  ! 
85.000 
2S.000 

2aooo 


60.000 
5.000 


37.500!. 


paydown  that 
reduced  Ts 
det>t _.. 


2S.0(X> 


Because  the  revised  November  16. 
1985  amount  of  the  XZ  group  is  $500,000 
and  because  the  1987  average  of  lowest 
historic  month-end  debt  levels  of  the  XZ 
group  was  S2SOJ0Oa,  the  XZ  group  has  a 
paydown  in  the  amount  of  SZSaXXJO.  This 
paydown  offsets  the  total  five  and  four 
year  debt  of  the  XZ  group.  Had  the  1987 
paydown  of  the  XZ  group  been  an 
amount  less  than  the  five-year  amount 
the  paydown  would  have  been  prorated 
based  on  Y's  adjusted  5-year  amount  of 
$22300  and  Z's  adjusted  5-year  amount 
of$15,00a 
Michael  J.  Murphy, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  July  3. 1989. 
Kenneth  W.  Gideon, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  89-17722  Filed  8-1-89:  8:45  am| 
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DEPARTMEIfr  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972; 
Amendment 

agency:  Department  of  Ihe  Navy.  DOD. 
action:  Final  rule. 


summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS).  to  reflect  that 
the  Judge  Advocate  General  of  the  Navy 
has  (1)  determined  that  USS 
MONTEREY  (CG-61)  is  a  vessel  of  the 


I 
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Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  certain  provisions  of 
the  72  COLREGS  without  interfering 
with  its  special  functions  as  a  naval 
cruiser  and  (2)  directed  that  a  revision 
be  made  to  one  of  the  tables  in  the 
existing  Part  706.  The  intended  effect  of 
this  rule  is  to  warn  mariners  in  waters 
where  72  COLREGS  apply. 
EFFECTIVE  DATE:  July  10.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Captain  P.C.  Turner.  jAGC,  U.S.  Navy 
Admiralty  Counsel,  Office  of  the  Judge 
Advocate  General,  Navy  Department. 
200  Stovall  Street.  Alexandria.  VA 
22332-2400  Telephone  number:  (202) 
325-0744. 

SUPPLEMENTARY  iNFORMATtON:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Judge  Advocate  General  of  the  Navy, 
under  authority  delegated  by  the 
Secretary  of  the  Navy,  has  certified  that 
USS  MONTEREY  (CG-61)  is  a  vessel  of 
the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  hilly  with  72  COLREGS.  Annex 


I,  section  3(a).  pertaining  to  thelocation 
of  the  forward  masthead  light  in  the 
forward  quarter  of  the  ship,  the 
placement  of  the  after  masthead  light, 
and  the  horizontal  distance  between  the 
forward  and  after  masthead  lights, 
without  interfering  with  its  special 
functions  as  a  naval  cruiser.  The  Judge 
Advocate  General  of  the  Navy  has  also 
certified  that  the  aforementioned  lights 
are  located  in  closest  possible 
compliance  with  the  applicable  72 
COLREGS  requirements. 

Notice  is  also  provided  that  the  Judge 
Advocate  General  of  the  Navy  has 
determined  that  the  existing  Table  Four 
of  32  CFR  706.2  should  be  revised  by 
amending  the  text  of  one  of  the 
paragraphs  contained  therein. 

Moreover,  it  has  been  determined,  in 
accordance  widi  32  CFR  Parts  296  and 
701.  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lifhts  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 


List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (Water), 
and  Vessels. 

PART  706--{ AMENDED) 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
Part  706  continues  to  read: 

Authority:  33  U.S.C  1605. 

§706.2    [Amended) 

2.  Table  Four  of  i  706.2  is  amended  by 
revising  the  existing  paragraph  1  to  read 
as  follows: 

1.  Ships  other  than  aircraft  carrier  types 
(CV.  CVN.  AVT.  LHA.  LHD.  and  LPH]  may 
not  simultaneously  exhibit  the  masthead 
lights  required  by  Rule  27(b)(iii)  and  the  lights 
required  by  Rule  27(b)(i)  for  vessels  restricted 
in  their  ability  to  maneuver  when  such 
simultaneous  exhibition  will  present  a  hazard 
to  their  own  safe  operations.  In  those 
instances,  the  lights  required  by  Rule  27(b](i) 
will  be  exhibited.  Ships  conducting  flight 
operations  also  may  not  exhibit  the  stem 
light  required  by  Rule  27(b)(iii). 

3.  Table  Five  of  {  706.2  is  amended  by 
adding  the  followiag  vessel: 


1 

Vessel 

Num- 
ber 

Forward 

masthead 

light  less 

than  the 

required 

height 

above  hull 

Annex  1, 

sec.  2(a)(i) 

Aft 

masthead 

Mghtless 

than  4.5 

meters 

above 

fonward 

masthead 

light  AnneK 

1.  sec. 

2(aMiil 

Masthead 
lights  not 
overall 
other  lights 
and 
obstruc- 
tions. Annex 
1.  sec.  2(f) 

Vertical 
separation 

of 
masthead 
lights  used 

when 
towing  less 

than 

required  by 

Annex  1. 

sec  2(a)(i) 

Aft 

masthead 

lights  not 

visible  over 

fonward  light 

1.000 

meters 

ahead  of 

ship  in  all 

normal 

degrees  of 

trim.  Anrwx 

1.  sec  2(b) 

Forward 
masthead 
Ughtnotin 

fonvard 
quarter  of 
ship.  Annex 
1.  sec.  3(a) 

After 

masthead 

light  less 

man  V4 

ship's 

length  aft  of 

fonwrd 

masthead 

light  Annex 

1.  sec.  (3)(a) 

Percentage 

horizontal 

separation 

attained 

USS  MONTEREY 

CG- 
61 

X 

x 

38 

Date:  July  10. 1989. 

Approved: 

EO.  Stumbaugh, 

Rear  Admiral.  JAGC.  U.S.  Navy,  Judge 
Advocate  General. 

[FR  Doa  S»-ia052  Filed  6-1-88:  6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 
[CGD  05-89-51 1 

Special  Local  Regulations  for  Marine 
Events;  Camtiridge  Classic  Powerboat 
Regatta;  Hambrooks  Bay,  Choptank 
River,  Cambridge,  MO 

AQENCV:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  Special  local  regulations  aYe 
adopted  for  the  Cambridge  Classic 
Powerboat  Regatta  to  be  heldin 
Hambrooks  Bay.  Choptank  Rivet. 


Cambridge,  Maryland.  July  29  and  30, 
1989.  These  regulations  Will  govern 
vessel  activity  during  the  aotual  races. 
The  regulations  are  necessary  due  to  the 
potential  danger  to  waterway  users,  the 
confined  nature  of  the  waterway,  and 
expected  spectator  craft  congestion 
during  the  event. 

EFFECTIVE  DATES:  The  regulations  are 
effective  for  the  fallowing  periods:  9:00 
a.m.  to  6:00  p.m.,  July  29, 1989.  9UJ0  am. 
to  6:00  p.m..  July  30. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch.  Boating  Safety  Division, 
Fifth  Coast  Guard  District.  431  Crawford 
Street,  Portsmouth.  Virginia  23704-5004 
(804)  39ft-6204. 
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SUPPLEMENTARY  information:  The 

Coast  Guard  published  a  notice  of 
proposed  rulemaking  concerning  these 
regulations  in  the  Federal  Register  on 
June  30, 1989  (54  FR  27654).  Interested 
persons  were  requested  to  submit 
comments.  No  comments  were  received 
in  response  to  the  notice  of  proposed 
rulemaking. 

Drafting  Information 

The  drafters  of  this  notice  are  Mr. 
Billy  J.  Stephenson,  project  officer, 
Chief,  Boating  Affairs  Branch,  Fifth 
Coast  Guard  District,  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations 

The  Cambridge  Powerboat  Regatta 
Association  Inc.  is  the  sponsor  of  this 
event.  The  event  will  consist  of 
approximately  30  powerboats,  ranging 
from  13  to  21  feet  in  length  racing  on  a 
designated  course  within  the  regulated 
area.  The  races  will  be  conducted  in 
Ilambrooks  Bay,  located  on  the 
Choptank  River,  between  Great  Marsh 
Point  and  Hambrooks  Bar.  Hambrooks 
Bay  will  be  closed  during  the  actual 
races.  The  Coast  Guard  Patrol 
Commander  may  allow  vessel  traffic  to 
transit  the  area  between  heats.  Since 
Hambrooks  Bay  is  outside  the  main 
channel,  waterbome  traffic  should  not 
be  severely  disrupted. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are  not 
considered  major  under  Executive  Order 
12291  on  Federal  Regulation  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26. 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Impact 

This  rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 


excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  has  been  placed  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233:  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  section  100.35-0551  is 
added  to  read  as  follows: 

§100.35-0551    Hambrooks  Bay,  Choptank 
Rivar,  Maryland. 

(a)  Definitions:  (1)  Regulated  area. 
The  waters  of  Hambrooks  Bay  and 
Choptank  River  bounded  by  the  arc  of  a 
circle  with  a  radius  of  1,200  yards  and 
with  its  center  located  at  latitude 
38'35'20.0'  North,  longitude  76''05'20.0' 
West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Connnander  is  a 
commissioned,  warrant,  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Group  Baltimore. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall; 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  speciHed  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  charmel. 

(c)  Effective  periods.  The  regulations 
are  effective  for  the  following  periods: 
9:00  a.m.  to  6:00  p.m.,  July  29, 1989.  9:00 
a.m.  to  6:00  p.m.,  July  30, 1989. 

Dated:  July  21, 1989. 
PJ\.  WelUng. 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
{PR  Doc.  89-18048  Filed  8-1-88;  8>(5  amj 
aauNS  CODE  4tie-i4-M 


33  CFR  Part  117 

[CG07-M-49] 

Drawrbridge  Operation  Regulationa; 
Kissimmee  River,  Fk>rida 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule — revocation. 

SUMMARY:  This  amendment  revokes  the 
regulations  for  the  highway  bridges  over 
the  Kissimmee  River  at  State  Roads  70, 
78,  and  98  which  specify  advance 
notification  requirements  for  bridge 
openings.  Under  the  provisions  of  this 
revocation,  these  bridges  would  no 
longer  be  considered  as  drawbridges, 
but  as  fixed  bridges  with  removable 
spans.  The  owner  of  the  bridges  has 
indicated  a  willingness  to  open  the 
spans  upon  4  days  advance  notice.  We 
do  not  consider  it  necessary  to  require 
this  information  to  be  included  in  Part 
117  of  Title  33  CFR. 

EFFECTIVE  DATE:  September  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Walt  Paskowsky,  telephone  (3051 
536-4103. 

SUPPtEMERTAHV  INFORMATION: 

Discussion  of  Comments 

The  proposal  to  revoke  these 
regulations  drew  a  comment  from  the 
Army  Corps  of  Engineers  that  the 
Kissimmee  River  was  an  authorized 
federal  navigation  project,  and  not  an 
inactive  federal  navigation  project  as 
stated  in  the  public  notice.  The  matter 
has  been  clarified.  No  other  comments 
were  received.  The  Bnal  rule  is 
unchanged  from  the  proposed  nde 
published  on  March  14, 1989  (54  FR 
10563). 

Drafting  Information 

The  drafters  of  these  regulations  are 
Mr.  Walt  Paskowsky,  Bridge 
Administration  SpeciaUst,  project 
officer,  and  Lieutenant  Commander  D.G. 
Dickman,  Jr.,  project  attorney. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  nod-major  under  Executive  Order 
12291  on  Federal  Regulation  and 
nonsignificant  under  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  26, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  unnecessary.  We  conclude 
this  because  the  bridges  have  not 
opened  in  die  last  15  years.  Since  the 
economic  impact  of  these  regulations  is 
expected  to  be  minimal,  tbe-Coast 
Guard  certifies  that  they  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority.  33  U.S.C  499: 49  CFR  1.46: 33 
CFR  1.05-1(8);  33  CFR  117.43. 


§117.2W    lAlMIMtod] 

2.  Section  117.295  is  amended  by 
removing  paragraphs  (a),  (c),  and  the 
paragraph  designation  (b]  and 
redesignating  the  paragraph  as  the 
entire  section. 

Dated:  July  19, 1989. 
Martin  H.  Duien, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coaat  Guard  District 
[FR  Doc.  89-18047  Filed  8-l-«9;  8:45  am| 
MLUNQ  COM  4S1»-M-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38CFRPart3 

RIN  2M»-A01» 

DefMUcn  of  Fraud 

AOENCv:  Department  of  Veterans 

Affairs. 

ACnON:  Final  regulation. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
adjudication  regulations  concerning  the 
dePinition  of  fraud.  The  amendment  is 
necessary  as  the  current  definition  of 
fraud,  mandated  by  law,  pertains 
exclusively  to  forfeiture.  The  effect  of 
this  amendment  will  be  to  establish  a 
deflnition  of  fraud  for  all  ad)udication 
applications  other  than  forfeiture. 
EFFECTIVE  DATE:  September  1, 1989. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joel  Drembus,  Legal  Consultant. 
Regulations  StaR.  Compensation  and 
Pension  Service  (211B).  Veterans 
BeneHts  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington,  DC  20420  (202)  233- 
3005. 
SUPPLEMENTARY  INFORMATION:  On 

pages  15781-A2  of  the  Federal  Register  of 
April  19.  I960.  VA  published  a  proposed 
rule  on  the  definition  of  fraud.  Interested 
persons  were  given  until  May  19, 1980, 


to  submit  comments  on  the  proposed 
rule.  As  no  conunents  were  received,  the 
amendment  is  adopted  without  change. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  801-612.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  e05(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  amendment  is 
nonmajor  for  the  following  reasons: 

(1)  It  will  not  have  an  annual  effect  on 
the  economy  (A  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.100 
through  64.1ia 

List  of  Subjedi  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Handicapped,  Health 
care.  Pensions,  Veterans. 

Approved:  July  13. 1989. 
Edwatd  ].  Derwliukl. 
Secretary  of  Veterans  Affairs. 

38  CFR  Part  3,  Adjudication,  is 
amended  to  read: 


erroneous  granting  of  an  annulment  or 
divorce:  and 


PART  3— ADJUDICATION 

S3.1    [Amended] 

1.  In  S  3.1(g)(4)  remove  the  citation  at 
the  end  which  reads  "(Pub.  L  89-670)". 

2.  In  S  3.1.  new  paragraph  (aa)  is 
added  and  the  crossreference  at  the  end 
of  the  section  is  revised  to  read  as 
follows: 

S3.1    Deflnition*. 
***** 

(aa)  "Frau* •: 

(1)  As  used  in  38  U.S.C.  103  and 
implementing  regulations,  fraud  means 
an  intentional  misrepresentation  of  fact, 
or  the  intentional  failure  to  disclose 
pertinent  facts,  for  the  purpose  of 
obtaining,  or  assisting  an  individual  to  ' 
obtain  an  annulment  or  divorce,  with 
knowledge  that  the  misrepresentation  or 
failure  to  disclose  may  result  in  the 


(Authority:  38  U.S.C.  210(c)) 

(2)  As  used  in  38U.S.C.  110  and  359 
and  implementing  regulations,  fraud 
means  an  intentional  misrepresentation 
of  fact,  or  the  intentional  failure  to 
disclose  pertinent  facts,  for  the  purpose 
of  obtaining  or  retaining,  or  assisting  an 
individual  to  obtain  or  retain,  eligibility 
for  Department  of  Veterans  Affairs 
benefits,  with  knowledge  that  the 
misrepresentation  or  failure  to  disclose 
may  result  in  the  erroneous  award  or 
retention  of  such  benefits. 

(Authority;  38  U.S.C.  210(c)) 

Cross-References:  Pension.  See  §  3.3. 
Compensation.  See  S  3.4.  Dependency 
and  indemnity  compensation.  See  §  3.5. 
Preservation  of  disability  ratings.  See 
§  3.951.  Service-connection.  See  §  3.957. 

[FR  Doc.  89-17976  Filed  8-1-89;  8:45  am] 

BiLUNo  cooc  nao-oi-a 


38  CFR  Part  3 
RIN2900-AD98 

Benefits  at  DIC  Rates  in  Certain  Cases 
When  Death  Was  Not  Service- 
Connected 

agency:  Department  of  Veterans 

Affairs. 

action:  Final  rula 

summary:  The  Department  of  Veterans 
Affairs  (VA)  has  amended  its 
adjudication  regulations  concerning  the 
payment  of  benefits  to  surviving  spouses 
of  certain  veterans  whose  deaths  were 
not  service-connected.  These  changes 
are  required  in  order  to  implement 
liberalizing  legislation  regarding  specific 
marriage  requirements.  The  intended 
effect  of  these  changes  is  to  expand 
eligibility  to  include  those  surviving 
spouses  who  meet  the  requirements  of 
the  liberalized  law. 
effective  date:  November  18. 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  England,  Consultant, 
Regulations  Staff,  Compensation  and 
Pension  Service.  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs.  810  Vermont  Avenue  NW., 
Washington.  DC  20420.  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  March  30. 1989  (54 
FR  13081)  VA  published  a  proposed 
regulatory  amendment  concerning  the 
payment  of  benefits  at  DIC  rates  to  the 
surviving  spouses  of  certain  veterans 
whose  dieaths  were  not  service- 
connected.  Interested  persons  were 
invited  to  submit  written  comments. 
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suggestions  or  objections  on  or  before 
May  1, 1989.  Since  no  comments, 
suggestions  or  objections  were  received 
the  regulation  has  been  adopted  as 
proposed  with  one  technical  change:  the 
citation  in  38  CFR  3.11  has  been 
amended  to  reflect  the  recodification  as 
38  U.S.C.  418  of  material  formerly 
contained  in  section  410(b). 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affftcted. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  these  regulatory 
amendments  are  non-major  for  the 
following  reasons: 

(1)  They  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
Stdtes-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  Catalog  of  Federal  Domeslic 
Assistance  program  number  is  64.110. 

List  of  Subjects  in  38  CFR  Part  3 

Administrativp  practice  and 
procedure.  Claims,  iiandicapped,  liealth 
care,  Pension,  Veterans. 

Approved:  July  7. 1989. 
Edward ).  Derwinski, 

Secretary  of  Veterans  Affairs. 

38  CFR  Part  3,  Adjudication,  is 
amended  as  follows: 

PART  3— ADJUDICATION 

§3.11    I  Amended] 

In  S  3.11,  remove  the  words  "410(b)" 
where  they  appear  and  add,  in  their 
place,  the  words  "418". 

2.  In  S  3.22,  the  introductory  text  of 
paragraph  (a)  and  the  authority  citation 
for  paragraph  (e)  are  revised  to  read  as 
follows: 


§3.22    BeneflU  at  DIG  rates  in  certain 
cases  when  death  is  not  servlct  connected. 

(a)  Entitlement  criteria.  Benefits 
authorized  by  section  418  of  Title  38, 
United  States  Code,  shall  be  paid  to  a 
deceased  veteran's  surviving  spouse 
(see  §  3.54(c)(2])  or  children  in  the  same 
manner  as  if  the  veteran's  death  is 
service  connected  when  the  following 
conditions  are  met: 
***** 

(e)  *  *  • 
(Authority:  38  U.S.C.  418) 


*  * 


*  * 


2.  In  §  3.54,  paragraph  (c)(2)  is  revised 
to  read  as  follows: 

§3.54    Marriage  dates. 

***** 

(c)  Dependency  and  indemnity 
compensation. 

*****- 

(2)  In  order  for  a  surviving  spouse  to 
be  entitled  to  benefits  under  section  418 
of  Title  38,  United  States  Code,  in  the 
same  manner  as  if  death  is  service 
connected,  the  marriage  to  the  veteran 
shall  have  been  for  a  period  of  not  less 
than  2  years  immediately  preceding  the 
date  of  the  veteran's  death,  or  for  any 
period  of  time  if  a  child  was  bom  of  the 
marriage,  or  was  born  to  them  before 
the  marriage. 

(Authority:  38  U.S.C.  418) 

***** 

[FR  Doc.  89-17979  Filed  8-1-89;  8:45  am] 
BIUING  CODE  832(M)1-M 


38  CFR  Part  21 

RIN  2900-AD58 

Veterans  Education;  Procedural 
Protections  Following  Loss  of 
Dependent 

AGENCY:  Department  of  Veterans 
Affairs. 


ACTION:  Final  regulation. 


SUMMARY:  This  regulation  sets  out 
procedures  which  the  Department  of 
Veterans  Affairs  (VA)  will  follow  when 
considering  reduction  of  the  veteran's 
educational  assistance  allowance  in 
certain  instances  because  VA  has 
received  evidence  that  the  veteran  has 
lost  a  dependent.  This  amended 
regulation  brings  the  procedures  used  in 
such  circumstances  into  agreement  with 
the  procedures  followed  when  a  veteran 
is  receiving  disability  compensation  or 
'pension  and  VA  receives  evidence  that 
the  veteran  has  lost  a  depeinlent.  The 
effect  of  this  proposal  will  be  to  improve 


and  more  clearly  define  procedural 
protections  afforded  the  veteran. 

EFFECTIVE  OATE:  September  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Alan  Zoeckler,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service 
(225C),  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  10420  (202)  233-2668. 

SUPPLEMENTARY  INFORMATION:  On 

pages  5944  and  5945  of  the  Federal 
Register  of  February  7, 1989,  (54  FR 
5944),  there  was  published  a  notice  of 
intent  to  amend  Part  21  in  order  to 
improve  and  more  clearly  define  the 
procedural  protections  afforded  a 
veteran  who  is  receiving  educational 
assistance  and  has  lost  a  dependent. 
Interested  persons  were  given  30  days  to 
submit  comments,  suggestions  or 
objections.  VA  received  no  comments, 
suggestions  or  objections.  Accordingly, 
VA  is  making  the  proposed  amended 
regulation  final. 

The  Department  of  Veterans  Affairs 
has  determined  that  this  amended 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulation  will  not  have  a  $100  million 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs 
certifies  that  this  amended  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  regulation,  therefore,  is 
exempt  from  the  initial  and  final 
regulatory  Hexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 
individuals.  It  will  have  no  significant 
economic  impact  on  small  entities,  i.e.. 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic  Assistance 
number  for  the  program  affected  by  this 
regulation  is  64.111. 


Wi 
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List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims.  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements,  Schools.  Veterans. 
Vocational  education.  Vocational 
rehabilitation. 

Approved  )uly  S.  19A9. 
Edward  J.  Derwinski, 
Secretary  of  Veterans  Affairs. 

In  38  CFR  Part  21  Vocational 
Rehabilitation  and  Education.  §  21.4132 
is  added  to  read  as  follows: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

§21.4132    Procwlural  protoctioiw: 
reduction  fottowing  low  of  a  dependent 

(a)  Notice  of  reduction  required  when 
a  veteran  loses  a  dependent.  (1)  Except 
as  provided  in  paragraph  (a)(2]  of  this 
section,  the  Department  of  Veterans 
Affairs  will  not  reduce  an  award  of 
educational  assistance  allowance 
following  the  veteran's  loss  of  a 
dependent  unless: 

(i)  The  Department  of  Veterans 
Affairs  has  notified  the  veteran  of  the 
adverse  action,  and 

(ii)  The  Department  of  Veterans 
Affairs  has  provided  the  veteran  with  a 
period  of  60  days  in  which  to  submit 
evidence  for  the  purpose  of  showing  that 
the  educational  assistance  allowance 
should  not  be  reduced. 

(2)  When  the  reduction  is  based  solely 
on  written,  factual,  unambiguous 
information  as  to  dependency  or  marital 
status  provided  by  the  veteran  or  his  or 
her  Tiduciary  with  knowledge  or  notice 
that  the  information  would  be  used  to 
determine  the  monthly  rate  of 
educational  assistance  allowance: 

(i)  The  Department  of  Veterans 
Affairs  is  not  required  to  send  a 
prereduction  notice  as  stated  in 
paragraph  (a)(1)  of  this  section,  but 

(ii)  The  Department  of  Veterans 
Affairs  will  send  notice 
contemporaneous  with  the  reduction  in 
educational  assistance  allowance. 

(Aulhorify:  38  U.S.C.  3012.  3013) 

(b)  Prereduction  notice.  Where  a 
reduction  in  educational  assistance 
allowance  is  warranted  by  reason  of 
information  concerning  dependency 
received  from  a  source  other  than  the 
veteran,  the  Department  of  Veterans 
Affairs  will; 

(1)  Prepare  a  proposal  for  the 
reduction  of  educational  assistance 
allowance,  setting  forth  material  facts 
and  reasons; 

(2)  Notify  the  veteran  of  his  or  her 
latest  address  of  record  of  the 
contemplated  action; 


(3)  Furnish  detailed  reasons  for  the 
proposed  reduction; 

(4)  Inform  the  veteran  that  he  or  she 
has  an  opportunity  for  a 
predetermination  hearing,  provided  that 
the  Department  of  Veterans  Affairs 
receives  a  request  for  such  a  hearing 
within  30  days  from  the  date  of  the 
notice:  and 

(5)  Give  the  veteran  60  days  for  the 
presentation  of  additional  evidence  to 
show  that  the  educational  assistance 
allowance  should  be  continued  at  its 
present  level. 

(Authority:  38  U.S.C.  3012.  3013) 

(c)  Predetermination  hearing.  (1)  If  the 
Department  of  Veterans  Affairs  receives 
a  timely  request  for  a  predetermination 
hearing: 

(i)  The  Department  of  Veterans 
Affairs  will  notify  the  veteran  in  writing 
of  the  date,  time  and  place  for  the 
hearing;  and 

(ii)  Payments  of  educational 
assistance  allowance  will  continue  at 
the  previously  established  level  pending 
a  final  determination  concerning  the 
proposed  reduction. 

(2)  The  hearing  will  be  conducted  by  a 
Department  of  Veterans  Affairs 
employee: 

(i)  Who  did  not  participate  in  the 
preparation  of  the  proposal  to  reduce 
the  veteran's  educational  assistance 
allowance,  and 

(ii)  Who  wiH  bear  the  decision-making 
responsibility. 

(Authority:  38  U.S.C.  3012.  3013) 

(d)  Final  action.  The  Department  of 
Veterans  Affairs  will  take  final  action 
following  the  predetermination 
procedures  specified  in  paragraph  (c)  of 
this  section. 

(1)  If  a  predetermination  hearing  was 
not  requested  or  if  the  veteran  failed  to 
report  for  a  scheduled  predetermination 
hearing,  the  final  action  will  be  based 
solely  upon  the  evidence  of  record. 

(2)  If  a  predetermination  hearing  was 
conducted,  the  Department  of  Veterans 
Affairs  will  base  final  action  upon: 

(i)  Evidence  adduced  at  the  hearing, 
(ii)  Evidence  contained  in  the  claims 

file  at  the  time  of  the  hearing,  and 
(iii)  Any  additional  evidence  obtained 

following  the  hearing  pursuant  to 

necessary  development. 

(3)  Whether  or  not  a  predetermination 
hearing  was  conducted,  a  written  notice 
of  the  final  action  shall  be  issued  to  the 
veteran  setting  forth  the  reasons  for  the 
decision,  and  the  evidence  upon  which  it 
is  based. 

(4)  When  a  reduction  of  educational 
assistance  allowance  is  found  to  be 
warranted  following  consideration  of 
any  additional  evidence  submitted,  the 


effective  dale  of  the  reduction  or 
discontinuance  shell  be  as  specified 
under  the  provisions  of  §  21.4135  of  this 
part.  (For  information  concerning  the 
conduct  of  the  hearing  see  §  3.103  (c) 
and  (d)  of  this  chapter.) 

(Authority:  38  U.S.C.  3012.  3013) 

|FR  Doc.  89-17978  Filed  8-1-89:  8:45  am| 

BILLING  CODE  t32a-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  180 


IPP  7F3540/Rt033;FRL-3622-7 

Pesticide  Tolerwice  for  Methyl  2-t[((N- 
(4-Methoxy-&4letttyt-l^^Triazin-2- 
yl)Methylamino] 
CarlKMiyllAminolSulfonyl]  Bcnzoate 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rula 

summary:  This  nie  establishes 
tolerances  for  residues  of  the  herbicide 
methyl  2-(([[N-(4-Biethoxy-6-methyl- 
1.3,5- triazin-2-yl)methylamino]caH>onyll 
aminojsulfonylj  benzoate  (also  known 
as  "Express™' )  in  or  on  wheat  grain  at 
0.05  part  per  million  (ppm),  wheat  straw 
at  0.1  ppm,  barley  grain  at  0.05  ppm,  and 
barley  straw  at  0,1  ppm.  The  regulation 
was  requested  by  E.L  du  Pont  de 
Nemours  &  Co.,  Inc. 
EFFECTIVE  DATE:  )uly  14, 1989. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number,  (PP 
7F3540/R1033],  may  be  submitted  to: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency.  Rm.  3708.  401  M  St.. 
SW..  Washingtoa  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  Schnaubelt,  Acting  Product 
Manager  (PM)  23,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401  M 
St..  SW..  Washington.  DC  20460.  Office 
location  and  telephone  number  Rm.  237, 
CM  ^2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)-557-1830. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  on  November  25, 1987  (52  FR 
45237)  which  announced  that  the  E.L  du 
Pont  de  Nemours  &  Co.,  Inc.,  Walker's 
Mil!  Building.  Barley  Mill  Plaza, 
Wilmington.  DE  19898.  has  submitted 
pesticide  petition  (PP)  7F3540  to  EPA 
proposing  to  amend  40  CFR  Part  180  by 
establishing  tolerances  for  residues  of 
the  herbicide  methyl  2-|[|[  N-(4- 
methoxy-6-methyl-1.3.5-triazin-2-yl)- 
methylaminol  carbonyljamino] 
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sulfonyljbenzoate  ("Express"™")  in  or  on 
the  raw  agrimltural  commodities  wheat 
grain  at  0J05  ppm.  wheat  straw  at  0.1 
ppm,  barley  grain  at  0.05  ppm,  and 
barley  straw  at  0.1  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  in 
support  of  the  petition  include:  (1)  An 
18-month  feeding/oncogenic  study  in 
Charles  River  Crl:CD-l  (ICR)  BR  strain 
mice  fed  dosages  of  0,  3,  30,  and  225 
milligrams/kilogram/day  (mg/kg/day) 
with  an  NOEL  (no-observable-effect 
level)  of  3  mg/kg/day  and  an  LOEL 
(lowest-observabfe-effect  level)  of  30 
mg/kg/day  based  on  decreased  body 
weight  gain  in  both  sexes,  an  increased 
incidence  of  age-related  effects 
(amyloidosis  and  thyroid  inflammation 
in  both  sexes,  testicular  atrophy 
(seminiforous  degeneration  and 
oligospermia)  and  mortality  in  males 
given  225  mg/kg/day).  No  oncogenic 
effects  were  observed  in  the  study.  (2)  A 
2-year  feeding/oncogenic  study  in 
Sprague-Dawley  rats  fed  dosages  of  0, 
1.25. 12.5,  and  62.5  mg/kg/day  with  a 
statistically  significant  increase  in  the 
incidence  of  mammary  gland 
adenocarcinomas  in  treated  female  rats 
at  62.5  mg/kg/day  (HDT),  an  NOEL  of 
1.25  mg/kg/day  and  an  LOEL  of  12.5 
mg/kg/day  based  on  reduced  body 
weight  gains  in  treated  males  and 
females.  (3)  A  1-year  feeding  study  in 
dogs  fed  dosage  levels  of  0, 0.625, 8.25, 
and  37.5  mg/l^/day  with  an  NOEL  of 
0.625  mg/l^/day  and  an  LOEL  of  a25 
mg/kg/day  (both  sexes)  based  on 
elevated  blood  levels  of  bilirubin  and 
aspartate  aminotransferase  (AST), 
increased  urinary  volume  and  decreased 
body  weight  gain  in  males,  and  in 
females,  elevated  bilirubin.  AST, 
creatinine,  and  globulin  levels  as  well  as 
decreased  body  weight  gain.  (4)  A  90- 
day  feeding  study  in  dogs  fed  dosages  of 
0. 1.25, 12.5.  and  62.5  mg/kg/day  with  an 
NOEL  of  >62.5  mg/lcg/day  (HDT).  (5)  A 
90-day  feeding  study  in  rats  fed  dosages 
of  0,  5. 87.5,  and  250  mg/kg/day  with  an 
NOEL  of  5  mg/kg/day  and  an  LOEL  of 
87.5  mg/kg/day;  there  were  no 
treatment-related  histopathological 
effects.  (6)  A  teratology  study  in  rats  fed 
dosage  levels  of  0.  20, 125,  and  500  mg/ 
kg/day  with  an  NOEL  of  20  mg/kg/day 
(LDT)  for  both  maternal  and 
developmental  toxicity  and  an  LOEL  of 
125  mg/kg/day.  Maternal  effects  at  the 
125-  and  500-ing/kg/day  dose  levels 
include  decreased  body  weiglit  gain  and 
food  consumption  and  an  increased 
incidence  of  excess  salivation;  fetal 
effects  include  decreased  body  weights 


and  increased  numbers  of  resorptions 
(only  at  the  highest  dose  tested).  (7)  A 
teratology  study  in  rabbits  fed  dosage 
levels  of  0,  5,  za  and  80  mg/kg/day  with 
an  NOEL  for  maternal  and 
developmental  toxicity  of  20  mg/kg/day, 
an  LOEL  for  maternal  and 
developmental  toxicicty  of  80  mg/kg/ 
day  (FflTT);  maternal  effects  include 
decreased  feed  consumption  and  an 
increased  incidence  of  abortions,  and 
fetuses  had  slightly  reduced  body 
weights.  (8)  A  two-generation 
reproduction  study  in  rats  with  an  NOEL 
of  1.25  mg/kg/day  and  an  LOEL  of  12.5 
mg/kg/day  based  on  decreased  body 
weight  gain;  there  were  no  reproductive 
or  developmental  effects  obser\'ed  at 
any  dose  level  tested  (HDT  of  50  mg/kg/ 
day).  (9)  A  gene  mutation  assay  in 
Salmonella  typhimurium  and  Chinese 
hamster  ovary  cells  in  vitro.  These 
assays  were  negative;  structural 
chromosomal  damage,  including  a 
micronucleus  test  in  mice  and  a 
cytogenetics  assay  in  rats.  Both  assays 
were  negative;  an  unscheduled  DNA 
synthesis  assay  in  rat  primary 
hepatocytes  in  vitro.  'The  assay  was 
negative  for  genotoxicity. 

Methyl  2-[{[{N-(4-methoxy-«-methyl- 
l,3.5-triazin-2-yl)  methylamino] 
carbonyljaminojsulfonyl]  benzoate  has 
been  classified  by  the  Agency  into 
Category  C  (possible  human  oncogen) 
because  of  a  statistically  significant 
increase  in  the  incidence  of  malignant 
tumors  (mammary  gland 
adenocarcinomas)  in  female  Sprague- 
Dawley  strain  rats.  The  increased 
incidence  exceeded  the  historical 
control  range.  The  Agency  has 
determined  that  a  quantitative 
oncogenic  risk  assessment  for  this 
chemical  is  not  appropriate  because:  (1 ) 
The  tumors  were  observed  only  in  one 
sex  and  one  species;  (2)  the  tumors  were 
significantly  increased  only  at  the 
highest  dose  tested  at  which  the 
compound  was  cleariy  toxic  and 
exceeded  a  maximum  adequately  high 
dose  to  assess  oncogenic  potential;  (3) 
structural  analogs  show  little  evidence 
of  oncogenic  potential;  (4)  quantification 
has  not  been  found  appropriate  for  the 
s-triazine  analogs;  (5)  there  is  a  possible 
association  between  the  induced  tumors 
and  a  hormonal  influence  at  the  high 
test  doses,  and  (6)  in  addition,  there  was 
no  evidence  of  genetic  toxicity  shown  in 
several  studies. 

The  Scientific  Advisory  Panel  has 
recommended  that  "Express^""  be 
placed  in  Category  D  on  the  grounds 
that  the  only  evidence  for 
carcinogenidty  was  obtained  with  doses 
that  greatly  exceeded  the  MID.  The 
Panel  noted  that  the  negative  data 


obtained  with  male  rats  and  mtC9  and 
the  lack  of  positive  genetic  toxicity  also 
supported  Category  D.  The  Agency 
believes  ^at  the  data  on  carcinogenicity 
for  this  chemical  do  not  indicate  a 
strong  likelihood  that  this  chemical 
poses  a  significant  risk  to  human  health. 

The  acceptable  daily  intake  (ADI) 
based  on  the  1-year  dog  feeding  study 
(NOEL  of  0.625  mg/kg/day)  and  an 
uncertainty  factor  of  100  is  calculated  to 
be  0.0063  mg/kg/day.  The  theoretical 
maximum  residue  contribution  for  this 
tolerance  is  calculated  to  be  0.000073 
mg/kg/day.  The  current  action  will 
occupy  1.16  percent  of  the  ADL  There 
are  no  published  tolerances  for  this 
chemical.  The  pesticide  is  useful  lot  the 
purposes  of  this  tolerance  rule. 

The  nature  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods  (high-performance 
liquid  chromatography  with  a 
photoconductivity  detector)  are 
available  for  enforcement  purposes. 
Prior  to  its  publication  in  the  Pesticide 
Analytical  Manual  VoL  R,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  By  mail,  Calvin 
Furiow,  Public  Information  Branch,  Field 
Operations  Division  (H-7506C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401 M  St.  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number.  Crystal  Mall  #2, 
Rm.  242. 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703)-557-4432. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
chemical.  No  secondary  residues  are 
expected  in  meat,  milk,  poultry,  or  eggs 
from  this  use. 

Based  on  the  above  information 
considered  by  the  Agency,  it  is 
concluded  that  the  tolerances 
established  by  amending  40  CFR  Part 
180  will  protect  the  public  health.  The 
tolerances  are  therefore  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  90  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  Environmental  Protection 
Agency,  at  the  address  given  above. 
Such  objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  obfections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought 
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The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from 
section  3  of  Executive  Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat  1164,  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  hvm  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certiHcation 
•statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  249S0). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  ]uly  14. 1988. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Part  180  is 
amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  New  S  180.451  is  added,  to  read  as 
follows: 

S18a451    IMhyt  2-(([[N-(4'nMttMxy6- 
nwthyt-lA5-trtazin  2^)in«ttiylamlno] 
carbonyl]«nino]tulfonyl]  lienzoete; 
totaranoM  for  residtMs. 

Tolerances  are  established  for  the 
residues  of  the  herbicide  methyl  2-[[[(N- 
(4-methoxy-^methyl-1.3,5-triazin  2- 
yI)methylamino]  carbonyl]amino] 
sulfonyl]  benzoate  in  or  on  the  following 
raw  agricultural  commodities: 


OofTifno(Sti6S 

Parts  per  mHlion 

Barley,  grain _.... 

Barley,  straw 

0.06 
0.10 

oos 

Wheat.  8lraw..„ 

0.10 

[FR  Doc.  89-17840  Filed  B-1-89: 8^45  ain| 
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40  CFR  Part*  180  and  186 

[PP  6f3443,  PP  6HS507/R1014;  FRL-3622- 
6] 

Pesticide  Tolerancee  for  Iprodione 

AQENCy:  Environmental  Ih-otection 
Agency  (RPA). 
ACnON:  Final  rule. 


r.  This  rule  establishes  a 
tolerance  for  residues  of  the  fungicide 


iprodione  in  or  on  rice  at  10.0  parts  per 
million  (ppm),  rice  straw  at  20.0  ppm, 
eggs  at  1.5  ppm.  poultry  fat  at  3.5  ppm, 
poultry  liver  at  6.0  ppm,  poultry  meat 
and  meat  byproducts  (except  liver]  at 
1.0  ppm,  rice  hulls  at  50.0  ppm,  and  rice 
bran  at  30.0  ppm.  These  regulations  to 
establish  the  maximum  permissible  level 
for  residues  of  iprodione  in  or  on  raw 
agricultural  commodity  and  feed 
commodities  were  requested  by  Rhone- 
Poulenc,  Inc. 

EFFECTIVE  DAT!:  Effective  on  ]uly  12, 
1989. 

AOORESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
3708,  401  M  St..  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Susan  T.  Lewis,  Acting  Product 
Manager  (PM)  21.  Registration  Division 
(TS-767C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401  M 
St..  SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number  Rm.  237, 
CM#2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA  22202,  (703}-557-1900. 
SUPPLEMENTARV  INFORMATION:  EPA 
issued  a  notice,  published  in  the  Federal 
Register  of  October  1, 1986  (51  FR 
35034],  which  announced  that  Rhone- 
Poulenc.  Inc.,  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park.  NC  27709,  had  submitted  a 
pesticide  petition  (6F3443]  proposing  to 
amend  40  CFR  180.399  and  a  feed 
additive  petition  (6H5507]  proposing  to 
amend  40  CFR  186.3750  (formerly  21  CFR 
561.263  prior  to  recodification  in  the 
Federal  Register  of  June  29. 1988  (53  FR 
24666])  to  establish  tolerances  for  the 
combined  residues  of  the  fungicide 
iprodione   (3-(3,5-dichlorophenyl]-  N-(l- 
methyiethyl)-2.4-dioxo-l- 
imidazolidinecsrboxamide).  its  isomer 
[3-(l-methyletlyl)-N-(3.5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazolidinecerboxamide],  and  its 
metabolite  (3-(3.5-dich!orophenyl)-2.4- 
dioxo-l-imidazolidinecarboxamide]  in 
or  on  rice  at  10  parts  per  million  (ppm). 
rice  straw  at  20  ppm,  eggs  at  1.5  ppm, 
poultry  fat  at  3,5  ppm,  poultry  liver  at  5.0 
ppm.  poultry'  meat  and  meat  byproducts 
(except  liver]  at  1.0  ppm,  rice  hulls  at 
50.0  ppm,  and  rice  bran  at  30.0  ppm. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  data  considered  include: 

1.  A  three-generation  rat  reproduction 
study  using  dosage  levels  of  0.  250.  500, 
and  2,000  ppm  with  a  no-observed-effect 
level  (NOEL)  of  500  ppm  (25  mg/kg  bwt/ 
day),  a  reproductive  lowest-effect  level 
(LEL)  of  2,000  ppm  (100  mg/kg  bwt/day). 


and  a  systemic  NOEL  equal  to  or  greater 
than  2,000  ppm  (100  mg/kg  bwt/day); 

2.  A  rabbit  teratology  study  in  which 
the  following  dosesi  were  administered 
by  gavage:  0.  20,  60,  and  200  milligrams/ 
kilograms  body  weight  (mg/kg  bwt), 
resulting  in  a  developmental  toxicity 
NOEL  equal  to  or  greater  than  60  mg/kg 
bwt.  and  a  lowest  affect  level  of  200  mg/ 
kg  bwt. 

3.  A  rat  teratology  study  in  which  the 
following  doses  were  administered  by 
gavage:  0,  40,  90.  and  200  mg/kg  bwt. 
resulted  in  a  developmental  toxicity 
NOEL  equal  to  90  mg/kg  bwt 
(considered  supplementary  under 
current  guidelines  and- may  be  upgraded 
to  minimum  with  additional 
information),  and  lowest  effect  level  of 
200  mg/kg  bwt. 

4.  A  24-month  feeding/oncogenicity 
study  in  rats  using  dosage  levels  of  125, 
250.  and  1.000  ppm  (6.25, 12.5,  and  50 
mg/kg  bwt/day),  which  showed  no 
oncogenic  effects  under  the  conditions 
of  the  study; 

5.  An  18-month  oncogenicity  study  in 
mice  using  dosage  levels  of  200,  500,  and 
1.250  ppm  (28.6,  71.4,  and  178.6  mg/kg 
bwt/day],  which  showed  no  oncogenic 
effects  under  the  conditions  of  the  study. 

6.  A  1-year  dog  feeding  study  using 
dosage  levels  of  16B,  600,  and  3,600  ppm 
(4.2, 15.  and  90  mg/kg  bwt/day)  with  a 
NOEL  of  168  ppm  (4.2  mg/kg  bwt/day) 
and  an  LEL  of  600  ppm  (15  mg/kg  bwt/ 
day);  and 

7.  A  90-day  dog  feeding  study  using 
dosage  levels  of  800.  2.400,  and  7.200 
ppm  (20.  60,  and  180  mg/kg  bwt/day) 
with  a  NOEL  of  2.400  ppm  (60  mg/kg 
bwt/day]  and  an  I£L  of  7.200  ppm  (160 
mg/kg  bwt/day). 

Data  currently  lacking  include  an 
appropriate  animal  metabolism  study. 
The  registrant  will  be  submitting  this 
study  to  the  Agency  by  the  end  of  1989. 

The  acceptable  daily  intake  (ADI), 
based  on  the  NOEL  of  4.2  mg/kg  bwt/ 
day  from  the  1-year  dog  feeding  study 
and  using  a  hundredfold  safety  factor,  is 
calculated  to  be  0.04  mg/kg  bwt/day. 
The  exposure  from  the  proposed 
tolerance  is  0.001583  mg/kg/day  and 
utilizes  4.0  percent  of  the  ADI.  The  total 
exposure  from  the  previously 
established  tolerances,  using  expected 
residues  and  percent  of  crop  treated 
data,  plus  the  proposed  tolerance  is  28.1 
percent  of  the  ADI  for  the  overall  U.S. 
population. 

There  are  no  regulatory  actions 
pending  against  iHs  registration  of 
iprodione.  The  metabolism  of  iprodione 
in  plants  and  animals,  except  for  an 
appropriate  toxicology  laboratory 
animal  metabolism  study  as  noted 
above,  is  adequately  understood  for  the 
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purposes  of  the  tolerance.  An  analytical 
method,  gas  liquid  chromatography 
using  an  electron  capture  detector,  is 
available  in  the  Pesticide  AnaJytica! 
Manual  Vol.  II,  for  enforcement 
purposes. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  these  tolerances  for 
residues  of  iprodione  is  appropriate. 
Therefore,  the  tolerances  are 
established  as  set  forth  below.  Any 
person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk  at  the  address 
given  above. 

Such  objections  should  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

The  OfRce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354, 94  StaL  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  diis  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
186 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  July  12. 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180-(AMENDED] 

1.  In  Part  180: 

a.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  VS.C.  SMa  and  371. 

b.  Section  180.399  is  amended  in 
paragraph  (a)  by  adding  and 
alphabetically  inserting  the  following 
raw  agricultural  commodities  and  in 


paragraph  (b)  by  revising  the  entries  for 
the  following  raw  agricultural 
commodities,  to  read  as  follows; 


§180.399 
residues. 

(a)  *  * 


IprodkMie;  tatorencs  for 


Corwnodilies 

Parts  per 

FTWUiOft 

•                            •                            •                            • 

Rice  grata. 

Rice  straw _ „..„ .'. 

•              *              •              • 

• 

10.0 
20.0 

• 

(b)  •  '  * 

mtUion 

E99S — ~ 1.5 

•                            •                            •                            •  • 

Pouttry,  tat 3.5 

PooKry,  liver „ 5.0 

Poottiy,  meat _ ix> 

Pouttry  mbyp  (except  liver) _.  1.0 


PART  106-4AIIENOEO] 

2.  In  Part  188: 

a.  The  authority  citation  for  Part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C  34a 

b.  In  §  186.3750  by  adding  and 
alphabetically  inserting  in  the  table 
therein  the  commodities  rice  bran  and 
rice  hulls,  to  read  as  follows: 

§186.3750    Iprodione;  tolwanoes  for 
residues. 


CofTRnodlties 


Parts  per 
million 


Rice  bran . 
RicehuNs. 


30.0 
500 


[FR  Doc.  8»-17839  Filed  8-1-89:  a-43  am] 
BIUJNG  COCC  eSMt-W-M 


40  CFR  Part  180 

[PP  3F2854  and  4F3155/R103S;  FRL- 
3624-1] 

Triadimenol;  EstiririietNnent  of 
PesticWe  Tolerencee 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  in  or  on  raw  agricultural 


commodities  of  plant  origin  for  die 
combined  residues  of  tite  lua^cide. beta- 
(4-chlorophenoxy)-a47/?o-(l,l-dimethyl- 
ethyl)-l//-1.2.4-triazole-I-ethanol 
hereafter  refen-ed  to  as  triadimenol  and 
its  butanediol  metabolite.  4-(4- 
chlorophenoxy)-2.2-dimethyl-4-(l//-1^4- 
triazoi-l-yl)-l-butanediol  calculated  as 
triadimeaol;  and  in  or  on  tiie  raw 
agricultural  commodities  of  animal 
origin  for  the  combined  residues  of  the 
fungicide  triadimenol  and  its 
metabolities  contain  the  chlorophenoxy 
moiety,  calculated  as  triadiiBerK>l.  This 
rule  to  establish  maxinum  permissible 
levels  of  combined  residues  of  the 
pesticide  and  certain  of  its  metabolites 
in  or  on  the  commodities  was  requested 
by  Mobay  Corp. 

EFFECTIVE  DAIC!  Effective  on  fuly  25, 
1989. 

ADDRESS:  Written  objections,  identified 
by  the  document  control  number 
(PP3F2854  and  4F3155/R1035),  may  be 
submitted  to:  flie  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
M-3708, 401  M  St.  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  T.  Lewis,  Acting  Product  Manager 
(PM)  21.  Registration  Division     (H- 
7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460. 

Office  location  and  telephone  number 
Rm.  227,  CM«2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703) 
557-1900. 
SUPPLEWEffTARfV  INTORWATIOW.  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  April  20. 1983  (48  FR  16960). 
amended  in  the  Federal  Rcf^er  of 

September  30. 1983  (46  FR  44905).  and 
further  amended  in  the  Federal  Register 
of  March  1. 1969  (54  FR  6594],  proposing 
to  amend  40  CFR  Part  180  by 
establishing  tolerances  for  the  fungicide 
triadimenol  and  its  metabolites 
containing  chlorophenoxy  and  triazole 
moieties  (expressed  as  the  fungicide]  in 
or  on  the  raw  agricultural  commodities 
grain  of  wheat,  bariey.  oats,  and  rye. 
corn  forage,  fresh  com  (including  sweet), 
grain  of  com  (including  field  and 
popcorn]  and  com  fodder  at  0.05  ppm; 
green  forage  of  wheat,  barley,  oats,  and 
rye  at  2.5  ppm:  straw  of  wheal,  barley, 
oats,  and  rye  and  meat.  fat.  and  meat 
by-products  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.1  ppm:  and  meat, 
fat,  and  meat  by-products  of  poultry, 
milk,  and  eggs  at  0.01  ppm. 

EPA  also  issued  a  notice,  published  in 
the  Fefieral  Register  of  January  16. 1985 
(50  FR  2340],  amended  in  the  Federal 
Register  of  March  1. 1980  (54  FR  8594], 
proposing  to  amend  40  CFR  180  by 
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establishing  tolerances  for  the  fungicide 
triadimenol  and  its  metabolites 
containing  chlorophenoxy  and  triazole 
moieties  (expressed  as  the  fungicide)  in 
or  on  the  raw  agricultural  commodities 
sorghum  grain  and  dry  sorghum  forage 
at  0.01  ppm  and  green  forage  of  sorghum 
at  0.OS  ppm. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing.  To 
clarify  the  residues  of  regulatory 
concern  containing  the  chlorophenoxy 
and  triazole  moieties,  the  Agency  has 
decided  that  the  tolerance  expression 
for  plant  commodities  should  consist  of 
triadimenol  and  its  butanediol 
metabolite,  4-(4-chlorophenoxy)-2,2- 
dimethyl-4-{l//-lZ4-triazol-l-yl)-1.3- 
butanediol,  calculated  as  triadimenol. 
The  tolerance  expression  for  animal 
commodities  consists  of  the  parent 
compound,  triadimenol  and  its 
metabolites  containing  the 
chlorophenoxy  moiety,  calculated  as 
triadmenol. 

Since  triadimenol  is  a  metabolite  of  1- 
(4-chlorophenoxy)-3,3-dimethyl-l-(l//- 
1 ,2,4-triazol-l-yl)-2-butanone,  hereafter 
referred  to  as  triadimefon,  which  is  also 
an  active  ingredient  regulated  under  40 
CFR  180.410,  the  Agency  is  amending  40 
CFR  180.3  by  adding  new  paragraph 
(d)(13),  to  read  as  follows: 

(13)  Where  tolerances  are  established 
for  residues  of  both  l-(4-chlorophenoxy)- 
3.3-dimethyl-Hl//-lZ4-triazol-l-yl)-2- 
butanone  (triadimefon)  and  beta-[i- 
chlorophenoxy)-alpha-(l,l-dimethyl- 
ethyl)-l//-lZ4-triazole-l-ethanol 
(triadimenol)  including  its  butanediol 
metabolite  4-(4-chlorophenoxy)-2,2- 
dimethyl-4-{l//-1.2,4-triazol-l-yl)-1.3- 
butanediol  in  or  on  the  same  raw 
agricultural  commodity  and  its  products 
thereof,  the  total  amount  of  such 
residues  shall  not  yield  more  residue 
than  that  permitted  by  the  higher  of  the 
two  tolerances. 

The  data  submitted  in  support  of  the 
petitions  and  other  relevant  materials 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerances  are  sought.  The 
toxicological  data  considered  in  support 
of  the  tolerances  include  the  following: 

1.  A  2-year  feeding/oncogenicity 
study  with  rats  using  dietary 
concentrations  of  0, 125.  500,  and  2,000 
ppm,  equivalent  to  0,  6.25,  25.0,  and  100 
mg/kg  bwt/day  in  males  and  females. 
Clinical  chemistry  findings  suggest  that 
the  target  organ  for  toxicity  may  be  the 
liver.  The  levels  of  serum  glutamic 
oxaloacetate  transaminase  (SCOT)  and 
serum  glutamic  pyruvic  transaminase 
(SGPT)  were  consistently  higher  at  2.000 
ppm  in  males  and  females  when 
compared  to  untreated  controls,  and 
some  increase  in  these  two  parameters 


was  also  observed  at  500  ppm.  Although 
there  was  an  accompanying  small 
increase  in  liver  weight  at  2,000  ppm  in 
females,  there  were  no  accompanying 
increases  in  histopathologic  changes  of 
the  liver  in  either  sex.  There  were  only 
marginal  effects  seen  on  other  clinical 
chemistry  parameters,  and  no  effect  of 
the  test  compound  was  seen  in  clinically 
observed  signs  of  toxicity,  food 
consumption,  hematology,  or  urinalysis 
parameters.  The  systemic  NOEL  (no 
observed  effect  level)  is  125  ppm  (6.25 
mg/kg/day  for  males  and  females) 
based  on  the  increase  in  liver  enzymes 
(SCOT  and  SGPT).  The  systemic  LEL 
(lowest  effect  level)  was  500  ppm  (25 
mg/kg/day  for  males  and  females).  The 
chemical  was  not  oncogenic  to  rats 
under  the  testing  conditions. 

2.  A  2-year  dhronic  feeding/ 
oncogenicity  study  in  mice  using  dietary 
concentrations  of  0, 125,  500,  and  2,000 
ppm  (equivalent  to  doses  of  0, 18,  72, 
and  285  mg/kg/day  for  males  and 
females).  The  results  of  blood  chemistry, 
organ  weights,  and  gross  and 
histological  examinations  indicate  that 
the  liver  is  the  target  organ.  There  were 
time-  and  dose-related  increases  in  SAP 
(senun  alkaline  phosphatase),  SCOT 
and  SGPT  activities  in  both  male  and 
female  animals  receiving  500  and  2,000 
ppm  of  the  test  material. 

In  addition,  increased  incidence  of 
enlarged  livers,  hyperplastic  nodules, 
and  increased  liver  weights  in  both  male 
and  female  animals  receiving  2,000  ppm 
of  test  material  were  detected  at 
necropsy.  Female  animals  receiving 
2,000  ppm  doses  exhibited  a  significant 
increase  in  the  incidences  of  liver 
adenomas  only,  a  compound-related 
oncogenic  effect.  In  males,  there  were  no 
di^erences  in  the  incidences  of  these 
lesions  in  treated  and  control  males,  and 
the  incidences  of  liver  adenomas  were 
similar  to  those  observed  in  historical 
controls. 

Based  on  this  evidence,  the  Agency 
classified  this  chemical  as  a  Category  C 
(possible  human  carcinogen)  in 
accordance  with  the  EPA  Guidelines  for 
Carcinogen  Risk  Assessment  (see  the 
Federal  Register  of  September  24, 1986 
(51  FR  33092)).  This  evaluation  was 
confirmed  by  the  Agency's  Scientific 
Advisory  Panel  on  December  15. 1987. 
However,  it  was  also  concluded  that 
this  evidence  of  carcinogenicity  did  not 
warrant  a  low-dose  extrapolation  of 
risks  since  the  tumors  were  only  benign, 
were  observed  in  only  one  sex  of  one 
species,  and  were  present  only  at  the 
highest  dose  tested.  Moreover,  the 
chemical  was  negative  in  the  geno  toxic 
assay  battery. 

Based  on  blood  chemistry  findings, 
the  systemic  NOEL  and  the  LEL  are  125 


ppm  and  500  ppm,  respectively 
(equivalent  to  18  and  72  mg/kg/day  for 
males  and  females). 

3.  A  2-year  male  and  female  dog 
feeding  study  using  doses  of  0, 150,  600 
and  2,400  ppm  (eqvivalent  to  0,  3.75, 15, 
and  60  mg/kg  bwt/day  for  males  and 
females).  The  NOEL  is  150  ppm  based 
on  changes  in  enzyme  levels  (equivalent 
to  3.75  mg/kg  bwt/day  for  males  and 
females).  The  LEL  is  600  ppm.  Although 
there  were  significant  decreases  in  mean 
body  weights  in  males  receiving  150  and 
2.400  ppm  and  in  females  receiving  600 
and  2.400  ppm,  the  biological 
significance  of  these  changes  could  not 
be  assessed.  There  were  noted  increases 
in  alkaline  phosphatase  N-demethylase 
and  cytochrome  P-450  in  males 
receiving  2,400  ppm  and  significant 
increases  in  N-demethylase  in  females 
receiving  600  and  2,400  ppm  and  in 
cytochrome  P-450  in  females  receiving 
2,400  ppm  when  compared  to  controls. 

4.  A  6-month  dog  feeding  study  using 
doses  of  0, 10,  30,  and  100  ppm 
(equivalent  to  0,  0.25,  0.75,  2.5  mg/kg 
bwt/day  for  males  and  females).  The 
NOEL  was  2.5  mg/kg,  the  highest  dose 
level  tested. 

5.  A  3-month  rat  feeding  study  using 
doses  of  0, 150.  and  600  ppm  (equivalent 
to  0,  7.5,  and  30  mg/kg  bwt/day  for 
males  and  females)  demonstrated  a 
decrease  in  body  weight,  in  hematocrit 
values,  and  in  eosinophil  count  and 
medium  cell  hemoglobin  and 
demonstrated  an  Increase  in  the  high- 
dose  group  and  a  dose-related  increase 
in  liver  weight.  The  NOEL  is  7.5  mg/kg 
and  the  LEL  is  30  mg/kg. 

6.  A  3-month  dog  feeding  study  using 
doses  of  0, 150, 600  and  2,400  ppm 
(equivalent  to  0.  3.75. 15,  and  60  mg/kg 
bwt/day  for  males  and  females).  Weight 
gain  in  all  male  groups  and  in  the 
highest  dose  female  group  was 
significantly  less  than  the  control. 
Alkaline  phosphatase  in  males  and 
females  showed  a  dose-related  negative 
trend.  There  were  no  gross  pathological 
changes.  Effects  St  15  mg/kg  included  an 
increase  in  serum  cholesterol  level  in 
males.  Although  the  NOEL  appeared  to 
be  less  than  3.75  mg/kg,  based  on    • 
reduced  body  weight  and  decreased 
alkaline  phosphatase  in  males,  the 
Agency  has  concluded  that  effects 
below  15  mg/kg  in  the  2-year  dog  study 
were  not  biologically  significant  and  the 
longer-term  study  supercedes  the  90-day 
dog  study.  Therefore,  the  NOEL  remains 
at  3.75  mg/kg. 

7.  A  rabbit  teratology  study  with  a 
NOEL  for  maternal  toxicity  of  8  mg/kg. 
The  maternal  LEL  was  40  mg/kg  based 
on  decreased  body  weight  gains  and 
food  consumption.  The  developmental 
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NOEL  and  LEL  were  40  mg/kg  and  200 
mg/1^,  respectively.  This  study  has  to 
be  resubmitted  with  all  the  findings 
statistically  analyzed  on  a  per-litter  and 
per-fetus  biasis  in  order  to  be  upgraded 
from  its  current  classification  as  core 
supplementary. 

8.  A  rat  teratology  study  using  dose 
levels  of  0,  30,  60,  and  120  mg/kg/day 
was  determined  to  be  core 
supplementary  because  the  NOEL  for 
developmental  toxicity  (supernumerary 
ribs)  was  not  definitively  established. 
The  NOEL  and  LOEL  (lowest  observed 
effect  level)  for  maternal  toxicity  for  this 
study  are  30  and  60  mg/kg/day, 
respectively,  based  on  decreases  in 
maternal  body  weight,  body  weight  gain, 
and  food  consumption  at  60  and  120  mg/ 
kg/day.  Increased  embryolethality 
(embryotoxicity)  was  only  observed  at 
the  highest  dose  level  tested  (120  mg/ 
kg/day).  This  study  must  be  repeated  to 
clearly  define  a  NOEL  for 
developmental  toxicity. 

The  above  rat  study  indicted  that 
triadimenol  caused  a  dose-dependent, 
statistically  significant  increase  in  the 
incidence  of  rudimentary  supernumerary 
ribs.  Althought  the  effect  at  the  low  dose 
level  was  not  statistically  significant,  it 
was  considered  to  be  treatment  related 
because  of  the  dose-related  trend. 

The  biological  significance  of  the 
manifestation  of  supernumerary  ribs  is 
subject  to  scientific  debate,  especially  if 
the  ribs  are  not  fully  developed 
(rudimentary).  Nonetheless,  the  margin 
of  safety  (MOS)  for  this  effect  must  be 
taken  into  consideration.  The  MOS  is 
the  ratio  between  the  NOEL  for  the 
effect  and  the  acute  exposure  in  mg/kg/ 
day.  A  NOEL  for  developmental  toxicity 
could  not  be  defined  in  die  rat 
teratology  study  but  it  is  unlikely  to  be 
far  below  the  threshold  (LEL)  of  30  mg/ 
kg/day  observed  in  the  current  study. 

Based  on  worker  exposure 
information  and  an  estimation  of  the 
NOEL  at  about  15  mg/kg/day  for 
developmental  toxicity  (rudimentary 
supernumerary  ribs  in  rats)  and 
assuming  a  maximum  dermal 
penetration  of  about  10%,  a  margin  of 
safety  was  calculated  to  be  >100  for 
factory  woriiers  involved  in  seed 
treatments  using  a  closed  system. 

9.  A  reverse  mutation  assay  (AMES), 
a  dominant  lethal  test  in  mice,  DNA 
damage/repair,  unscheduled  DNA 
synthesis,  in  vitro  and  in  vivo  (rat) 
cytogenic  assays,  and  a  forward 
mutation  in  mice,  all  of  which  were 
negative  for  mutagenic  effects. 

10.  A  rat  multigeneration  reproduction 
study  using  doses  of  0,  20. 100.  and  500 
ppm  (equivalent  to  0, 1, 5,  and  25  mg/kg 
bwt/day  for  males  and  females) 
indicated  that  the  NOEL  end  LOEL  for 


both  parental  and  pup  toxicity  are  100 
and  500  ppm,  respectively,  based  on 
significant  body  weight  and  organ 
weight  changes.  The  NOEL  for 
reproductive  toxicity  is  500  ppm.  the 
highest  dose  level  tested. 

The  provisional  acceptable  daily 
intake  (PADI)  based  on  the  2-year  dog 
feeding  studies  (NOEL  of  3.75  mg/kg 
bwt/day),  and  using  a  hundredfold 
uncertainty  factor,  is  calculated  to  be 
0.038  mg/kg  bwt/day.  The  theoretical 
maximiun  residue  contribution  (TMRC) 
of  the  proposed  tolerances  is  0.000446 
mg/kg/day  and  utilizes  1.175  percent  of 
the  PADI  for  the  U.S.  population.  For 
non-nursing  infants  and  children,  the 
TMRC  will  represent  2.766  and  2.596 
percent  of  the  PADL  respectively. 

For  acute  dietary  exposure  purposes, 
an  average  margin  of  safety  (MOS)  was 
determined  to  be  12,000  for  females  of 
child-bearing  age,  with  a  range  of  3,100 
to  47,000  based  on  high  or  low  food 
consumption. 

The  nature  of  the  residue  is 
adequately  understood.  The  residues  of 
concern  in  plants  consist  of  the  parent 
compound,  triadimenol  and  its 
butanediol  metabolite,  4-(4- 
chlorophenoxy)-2,2-dimethyl-4-(l//- 
l,2.4,-triazol-l-yl)-l,3-butanediol, 
calculated  as  triadimenol.  The  residues 
of  concern  in  animal  products  consist  of 
the  parent  compound,  triadimenol,  and 
its  metabolites  containing  the 
chlorophenoxy  moiety,  calculated  as 
triadimenol. 

Adequate  analytical  methods  are 
available  for  enforcement  purposes. 
Methods  are  available  in  the  "Pesticide 
Analytical  Manual,"  Vol.  U  (PAM II)  for 
enforcement  of  the  tolerances  on 
livestock  commodities.  The  method  for 
plants  has  been  submitted  to  the  FDA 
for  publication  in  PAM  II.  Because  of  the 
long  lead  time  fixim  establishing  this 
tolerance  to  publication  of  the 
enforcement  methodology  in  the  PAM  II, 
the  analytical  methodology  is  being 
made  available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Information  Branch,  Field 
Operations  Division  (H-7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Sti^et,  SW., 
Washington.  DC  20460.  Office  location 
and  telephone  number  Room  242, 
CM#2, 1921  Jefferson  Davis  Highway, 
Ariington,  VA  22202,  (703)  557-4432. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are 
established  as  set  forth  below. 


Any  person  adversely  affected  of  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  %vritten  obfections 
with  the  Hearing  Clerk,  at  the  address 
given  above.  Such  objections  should 
specify  the  provisions  of  the  regulation 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is 
requested  the  objections  must  state  the 
issues  for  the  hearing  and  the  grounds 
for  the  objections.  A  hearing  will  be 
granted  if  the  objections  are  supported 
by  grounds  legally  sufficient  to  justify 
the  relief  sou^t. 

Pursuant  to  the  requirement  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification, 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedures.  Agricultural  conunodities. 
Food  additives.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  25. 1989. 
Douglas  D.  Campt, 
Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  Part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.3,  by  adding  new  paragraph 
(d)(13),  to  read  as  follows: 

9 1M.3   Tdefences  for  rstaled  pcsUcWe 


(d)  •  •  • 

(13)  Where  tolerances  are  established 
for  residues  of  both  l-(4-chlorophenoxy)- 
3,3-dimethyl-l-(l//-lZ4-tiiazol-l-yl)-2- 
butanone  (triadimefon)  and  bet8-(4- 
chlorophenoxy)-alpha-(l,l- 
dimethylethyl)-l//-1.2.4-triazole-l- 
ethanol  (triadimenol)  including  its 
butanediol  metabolite,  4-(4- 
chlorophenoxy)-Z2-dimethyl-4-(l//-1.2/4- 
triazol-l-yl)-l,3-butanediol  in  or  on  the 
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saoM  raw  agricultural  commodity  and 
its  prodocts  tliereof,  the  total  amount  of 
sudi  residues  shall  not  yield  more 
reskhie  than  that  permitted  by  the 
higher  of  the  two  tolerances. 

3.  By  adding  new  i  180.450,  to  read  as 
follows: 

91WMM   BetaS4-Ctiloroph<noKy)  alpha 
(1,1-dlmaltiytottiyl)-1H-1A4-trlaial*-1- 
attiandi  toierancas  for  reaiduas. 

(a)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide  beta- 
(4-chlorophenoxy)-ayp/ia-(l,l-dimethyl- 
ethyl)-l//-l,2,4-triazole-l-ethanol 
(triademenol)  and  its  butanediol 
metabolite,  4-{4-chl(nt^enoxy}-2;Z- 
dimethyl-4-(l//-1.2.4-triazol-l-yl)-1.3- 
butanediol,  calculated  as  triadimenol,  in 
or  on  the  foHowing  commodities: 


Commodities 


Osftoy.  gniln.. 


Bwtoy,  grMn  tonp<., 

Bailey,  tlrair 

^1  III,  .-  -1 J  -  - 

l^m,  lOOiMr ».»... „. 

Com,  tofSQC 


Com,  grain  ...„.....__ 

OMa,  grain 

Oets,  green  forage.. 

Oela,  straw 

Rye,  grain  „.. „ 

Rye.  green  forage ... 
Rye,  straw .»..»....«.. 
Sofgfwn.  grabi- 
Sofgfwm,  graenforags. 
SofyfYuni,  foddsf  .M« 
wnMi,  gram. 


WhMt,  straw.. 


Pets  pcf 


0.06 

2.5 

0.1 

0.06 

O.0S 

0.05 

0.05 

0.05 

2.6 

0.1 

oos 

2.5 

0.1 

0.01 

0.05 

0.01 

0.05 

2.5 

0.1 


(b)  Tolerances  are  established  for  the 
combined  residues  of  the  fungicide  beta- 
(4-chlorophenoxy]-a/p/ia-(l,l- 
dimethylethyl)-l//-l,2,4-triazole-l- 
ethanol  (triadimenol)  and  Its  metabolites 
containing  the  chlorophenoxy  moiety, 
calculated  as  triadimenol.  in  or  on  the 
following  commodities: 


ConvnodNtos 


Catn«.M 

Cattia,  meal... 
Cattia.  mt)yp_, 

Eggs .,..«, 

Goats,  fat 

Goats,  maat... 
Goats,  mbyp. 
liogs.  tat.. 


Hogs,  meat.. 
Hogs,  mbyp- 
Horeas,  fat... 


Horaas.  mbyp. 

Pouliry.  fat...... 

PoiJtiy,  maaL. 
Pouivy,  mbypH 
Stiaap,  far.M.« 


Parts  par 
million 


0.1 

0.1 

0.1 

0.01 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0.1 

0JI1 

0.01 

0.01 

0.01 

0.1 


Sheep,  meat .. 
Stteep,  mbyp.. 


Paris  per 
mdlion 


0.1 
0.1 


[FR  Doc.  89-18058  Filed  8-1-89:  8:45  am] 
MLUNQ  CODE  •56»-at-H 

40  CFR  Parts  ISO,  185,  and  186 

[PP  8F3S92  and  FAP  8HS650/R1032; 
FRL-3623-a] 

Pesticide  Toiervnces  for  Avermectin 
Bi  and  Its  Deit»8,9-lsofner 

agency:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Pinal  rule. 

SUMiMAftY:  These  rules  establish 
tolerances  for  the  residues  of  the 
insecticide  avermectin  Bi  and  its  delta- 
8,9-i8omer  in  or  on  certain  raw 
agricultural  commodities  (RACs)  food 
and  feed  commodities.  These 
regulations  to  establish  maximum 
permissible  levels  for  the  residues  of  the 
chemical  were  requested  pursuant  to 
petitions  by  Merck  and  Co.,  Inc.,  Merck 
Sharp  and  Dohme  Research 
Laboratories. 

EFFf  cnVE  DAT*  August  2, 1989. 
ADDRESS:  Written  objections,  identified 
by  the  document  control  number  [PP 
8F3592  and  FAP  8H5550/R1032].  may  be 
submitted  to  the: 

Hearing  Clerk  (A-110).  Environmental 
Protection  Agency,  Rm.  3708. 401  M 
St.  SW^  Washington,  DC  20460. 
FOR  FURTNER  MVORMATIOM  CONTACT: 
By  mail: 

George  LaRocca,  Product  Manager  (PM) 
15,  Registration  Division  (H-7505C), 
Office  of  Pesticide  Programs, 
Envirorunental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  200,  CM  #Z.  1921  Jefferson  Davis 

Highway.  Arlington,  VA  22202,  (703)- 

557-2400. 
SUPPLEMENTANAT  INFORMATION:  EPA 

issued  a  notice,  published  in  the  Federal 
Register  of  February  3. 1968  (53  FR  3074), 
which  announoed  that  Merck  and  Co., 
Inc..  Merck  Sharp  and  Dohme  Research 
Laboratories,  Hillsborough  Rd.,  Three 
Bridges,  N]  088B7,  had  submitted 
pesticide  petition  (PP)  8F3592  proposing 
to  establish  tolerances  in  or  on  the 
RACs  citrus  whole  fruit  at  0.005  part  per 
million  (ppm),  cattle  meat  and  meat 
byproducts  at  0.005  ppm,  and  milk  at 
0.001  ppm  for  residues  of  the 
insecticide/miticide  avermectin  Bi  and 
its  delta-8,9-isemer  (a  mixture  of 
avermectins  containing  >  80  percent 


avermectin  Bt,  (5-0-demethyl  avermectin 
Ai.)  and  <  20  percent  avermectin  BibtS- 
0-demethyl-25-di(l-methylpropyl)-25-(l- 
methylethyl)  avermectin  Ai,))  and  food/ 
feed  addiUve  petition  (FAP)  8H5550 
proposing  that  21  CFR  Parts  193  and  561 
(redesignated  as  40  CFR  Parts  185  and 
186  in  the  Federal  Register  of  June  29. 
1988  (53  FR  24667)),  be  amended  by 
establishing  a  regulation  to  permit  the 
combined  residues  of  the  avermectin  Bi 
and  its  deIta-8,9-isomer  in  the  food ' 
commodity  citrus  ofl  at  0.10  ppm  and  the 
feed  commodity  dried  citrus  pulp  at  0.03 
ppm. 

The  petition  was  subsequently 
amended  in  a  notice  published  in  the 
Federal  Renter  of  July  5, 1989  (54  FR 
28109),  by  increasiiv  the  proposed 
tolerances  for  the  RACs  citrus,  whole 
finiit  and  cattle  meat  and  meat 
byproducts  to  0.02  ppm  and  milk  to  0.005 
ppm  and  the  feed  commodity  dried 
citrus  pulp  to  0.10  ppm. 

The  Agency  received  a  comment  in 
response  to  the  Notice  of  Filing  from  the 
Florida  Citrus  Mutual  in  support  of  the 
subject  petition  and  food-feed  additive 
regulation.  Florida  Citrus  Mutual  stated 
that  establishment  of  these  tolerances 
and  approval  for  use  of  the  insecticide 
avermectin  Bi  on  citrus  to  control  rust 
mite  would  be  economically  beneficial 
to  Florida  citrus  growers.  Florida  Citrus 
Mutual  based  this  conclusion  on  their 
interpretation  of  data  demonstrating 
that  this  insecticide  can  be  applied  at 
very  low  application  rates  without  loss 
of  effectiveness,  is  compatible  with  oil 
and  copper  and  as  luch  is  an  excellent 
choice  for  use  in  the  summer  when  rust 
mite  on  citrus  is  most  important  and 
that  the  insecticide  had  no  detrimental 
efiects  on  natural  enemies  and  non- 
target  organisms. 

No  other  comments  were  received  in 
response  to  the  notices  of  filing. 

A  tolerance  has  been  established  for 
avermectin  Bi  and  its  deIta-8,9-isomer 
on  cottonseed  (see  the  Federal  Register 
of  May  31. 1980  (54  FR  23209)).  with  an 
expiration  date  of  March  31, 1993,  to 
cover  residues  expected  to  be  present 
for  1  year  after  the  period  of  conditional 
registration.  To  be  consistent  with  the 
tolerances  of  avermectin  Bi  and  its 
delta-8,9-isomers  on  cottonseed,  EPA  is 
establishing  tolerances  for  this  pesticide 
on  citrus,  whole  frait;  cattle  meat  and 
meat  byproducts;  and  milk  in  40  CFR 
180.449;  for  citrus  oil  in  40  CFR  185.300; 
and  for  dired  citrus  pulp  in  40  CFR 
186.300,  with  an  eicpiration  date  of 
March  31, 1993. 

In  the  May  31,  IMS  Federal  Register, 
EPA  issued  a  conc&tional  registration  for 
avermectin  Bi  with  an  expiration  date  of 
March  31, 1992.  The  registration  was 
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made  conditional  since  certain  data 
were  lacking.  In  order  to  evaluate  the 
effects  of  avermectin  Bi  on  fish, 
mammals,  and  aquatic  invertebrates 
and  evaluate  the  effects  in  or  on  soil, 
several  data  requirements  must  be 
fulfilled  during  the  period  of  conditional 
registration.  Such  requirements  include 
a  fish  life-cycle  study  (section  72-5) 
which  must  be  submitted  to  the  Agency 
by  October  1991;  a  simulated  aquatic 
biological  field  study  (section  72-7) 
which  is  due  by  October  1991;  a 
simulated  mammalian  field  test  (section 
71-5)  which  is  due  by  October  1991: 
results  of  the  analyses  of  the  three 
remaining  soil  core  replicates  (field 
dissipation  study — section  164-1)  which 
must  be  submitted  by  July  24, 1989;  and 
an  adsorption/desorption  study  (section 
163-1)  which  must  be  submitted  by  June 
1990. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  a  12-month  oral  toxicity  study  in 
dogs  with  a  no-observed-effect  level 
(NOEL)  of  0.25  milligram  (mg)/kiIogram 
{kg)/day;  a  24-month  rat  chronic 
feeding/oncogenicity  study  with  a  NOEL 
of  1.5  mg/kg/day  with  no  oncogenic 
effects  observed  at  dose  levels  up  to  and 
including  2.0  mg/kg/day,  the  highest 
does  tested  (HDT);  a  22-month  mouse 
chronic  toxicity/oncogenicity  study  with 
a  NOEL  of  4  mg/kg/day  with  no 
oncogenic  effects  observed  at  dose 
levels  up  to  and  including  8  mg/kg/day 
(I  IDT);  and  a  two-generation  rat 
reproduction  study  with  a  NOEL  of  0.12 
mg/kg/day.  At  a  dose  level  of  0.40  mg/ 
kg/day  (HDT),  the  toxic  effects 
observed  in  this  study  were  increased 
number  of  dead  pups  at  birth,  decreased 
viability  and  lactation  indices, 
decreased  pup  body  weights,  and  retinal 
anomalies  in  some  offspring. 
Avermectin  Bi  was  negative  for 
mutagenic  effects  in  the  Ames  assay,  V- 
79  mammalian  cell  assay,  in  vitro 
chromosomal  aberration  assay  in 
Chinese  Hamster  Ovary  cells,  and  in 
vivo  cytogenic  assay  in  male  mice.  In  a 
rat  in  vitro  hepalocyte  mutagenicity 
assay,  avermectin  Bi  at  doses  of  0.3  and 
0.6  millimoles  produced  an  increase  in 
single-strand  DNA  breaks.  However, 
when  the  assay  was  carried  out  in  vivo 
at  10.6  mg/kg,  no  mutagenic  effects  were 
observed  in  hepatocytes  of  rats.  No 
teratogenic  effects  were  observed  in  rats 
at  dose  levels  up  to  and  including  1.6 
mg/kg/day  (HDT).  No  teratogenic 
effects  were  observed  in  a  rabbit 
teratology  study  with  dose  levels  up  to 
and  including  1.0  mg/kg/day.  However, 
in  a  series  of  developmental  toxicity 


studies,  avermectin  B). produced 
maternal  toxicity  (lethality)  and 
developmental  toxicity  (cleft  palate)  in 
CFi  mice.  The  NOEL  for  maternal 
toxicity  was  0.05  mg/kg/day,  and  for 
developmental  toxicity  was  0.2 
mg/kg/day. 

The  delta-8,9-i8omer  avermectin  Bi  is 
a  plant  photodegradate  which  processes 
avermectin-like  toxicological  activity. 
Since  this  isomer  is  not  produced  in 
animals,  additional  toxicology  studies 
were  conducted  on  this  isomer.  These 
studies  include  a  series  of 
developmental  toxicity  studies  on  rats 
and  mice.  The  delta-8.9-isomer  was 
negative  for  teratogenicity  in  rats  at 
doses  up  to  and  including  1.0  mg/kg/day 
(HDT).  However,  in  CFj  mice  the  delta- 
8.9-isomer,  like  avermectin  Bi.  produced 
maternal  toxicity  (lethality)  and 
developmental  toxicity  (cleft  palate). 
The  NOEL  for  maternal  toxicity  was  0.10 
mg/kg/day,  and  the  NOEL  for 
developmental  toxicity  was  0.06  mg/kg/ 
day.  The  delta-8.9-isomer  did  not 
produce  adverse  reproductive  effects  in 
a  one-generation  rat  reproduction  study 
at  doses  up  to  and  including  0.4  mg/kg/ 
day  (HDT)  and  was  also  negative  in  the 
Ames  mutagenicity  assay  at  doses  up  to 
3.000  fxg/plate. 

Because  of  the  developmental  effects 
seen  in  animal  studies,  Agency  used  the 
two-generation  rat  reproduction  study 
with  a  safety  factor  of  300  to  assess 
chronic  dietary  exposure  and  establish 
an  acceptable  daily  intake  (ADI).  The 
300-fold  safety  factor  was  employed  to 
account  for  (1)  inter-  and  intra-species 
differences,  (2)  pup  death  observed  in 
the  reproduction  study,  (3)  maternal 
toxicity  (lethality)  NOEL  =  0.05  mg/kg/ 
day,  and  (4)  cleft  palate  in  the  mouse 
teratology  study  with  the  isomer,  NOEL 
=  0.06  mg/kg.  The  ADI,  based  on  a 
NOEL  of  0.12  mg/kg/day  from  a  two- 
generation  rat  reproduction  study  and  a 
safety  factor  of  300,  is  0.0004  mg/kg/ 
body  weight  (bwt)/day.  Residue 
estimates  used  in  exposure  calculations 
were  based  upon  processing  studies, 
field  trial  data,  and  animal  feeding 
studies.  The  estimated  exposure  for  the 
overall  U.S.  population  resulting  from 
the  proposed  tolerance  on  citrus 
(PP8F3592  and  FAP8H5550)  plus  the 
published  tolerance  on  cottonseed  is 
0.000115  mg/kg  body  weight/day,  which 
represents  approximately  29  percent  of 
the  ADI.  The  two  most  highly  exposed 
population  subgroups,  non-nursing 
infants  and  children  1  to  6  years  old,  had 
estimated  exposures  of  0.000258  mg/kg 
body  weight/day  (64  percent  of  the 
ADI),  and  0.000298  mg/kg  body  weight/ 
day  (75  percent  of  the  ADI), 
respectively. 


Additionally,  a  dietary  acute  exposure 
analysis  for  this  tolerance  and  pending 
tolerances  for  this  chemical  was 
conducted  using  the  NOQ^  of  OM  mg/ 
kg/day  foi  developmental  toxicity  in 
CFi  mice  for  the  delta-8.9-isomer.  The 
Tolerance  Assessment  System  (TAS) 
subgroup  of  interest  in  this  analysis  is 
women  aged  13  and  above,  which  is  the 
TAS  subgroup  most  closely 
approximating  women  of  child-bearing 
age.  The  margins  of  safety  for  the 
average  woman  of  child-bearing  age 
was  calculated  to  be  1,579;  none  of  the 
target  population  is  expected  to  have  an 
MOS  of  less  than  125,  even  assuming 
tolerance  level  residues. 

Nondietary  margins  of  safety  for  these 
effects  (maternal  toxicity  and 
developmental  toxicity)  were  also 
calculated  for  persons  engaged  in  the 
application  of  avermectin  to  citrus 
(mixers/loaders/applicators  and 
harvesters)  and  were  found  to  exceed 
100  in  all  instances. 

The  metabolism  of  the  chemical  in 
plants  and  Uvestock  for  these  RAC  uses 
is  adequately  understood.  Adequate 
analytical  methods  (HDLC — 
Fluorescence  Methods]  are  available  for 
enforcement.  Prior  to  publication  in  the 
Pesticide  Analytical  Manual,  Vol.  IL  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  By  mail: 
Calvin  FuHow,  Public  Information 

Branch  (H-7506C),  Field  Operations 

Division,  Office  of  Pesticide  Programs. 

Environmental  Protection  Agency.  401 

M  St.,  SW..  Washington.  DC  20460. 

Office  location  and  telephone  number 
Rm.  242,  CM  #2, 1921  Jefferson  Davis 

Highway.  Arlington,  VA  22202.  (703)- 

557-4432. 

The  tolerances  established  by 
amending  40  CFR  Parts  180, 185  and  186 
will  be  adequate  to  cover  residues  in  or 
on  citrus  fruit,  cattle  meat  meat 
byproducts,  and  milk,  and  citrus  oil  and 
dried  citrus  pulp. 

There  are  currently  no  actions 
pending  against  the  registration  of  this 
product. 

Based  on  the  above  information  and 
data  considered,  the  Agency  concludes 
that  the  tolerances  are  useful  for  the 
purposes  for  which  they  are  sought  and 
that  they  will  protect  the  public  health. 
Therefore,  the  tolerances  are 
established  as  set  forth  below  with  an 
expiration  date  of  March  31. 1993.  After 
receipt  and  evaluation  of  the  data 
required  to  support  the  conditional 
registration  of  avermectin  B]  and  its 
delta-8,9-isomer,  the  Agency  will 
consider  establishing  permanent 
tolerances  without  an  expiration  date 
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for  residues  of  the  chemical  and  its 
metabolite. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after  the 
date  of  publication  in  the  Federal 
Register,  file  written  objections  with  the 
Mearing  Clerk  (address  above].  Such 
objections  should  be  submitted  in 
qutntupUcate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing.  A 
hearing  will  be  granted  if  the  objections 
are  legally  sufficient  to  justify  the  relief 
sought. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  95- 
354,  94  Stat.  1164  (5  U.S.C.  601-612)],  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  the 
tolerance  requirements  do  not  have  a 
significant  economic  impwct  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24950). 

List  of  Subjects  In  40  CFR  Parts  180. 185 
and  186 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Food  additives,  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirementSs 

Dated:  )uly  2S.  1989. 
Douglas  D.  Catnpt, 

Director,  Office  of  Pesticide  Programs. 

Therefore.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180-[AMENOED) 

1.  In  Part  180: 

a.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Section  180.449  is  revised,  to  read 
as  follows: 

§180j«49   Avnwctln  B.  and  Ws  d«Ma-8,9- 
isonMr,  tolsrinos  for  residues. 

Tolerances,  to  expire  March  31. 1993, 
are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta  -8,9-isomer  [a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (50-demethyl 
avermectin  Ai.)  and  <  20  percent 
avermectin  Btb  (5-0-demethyl-25-di(1- 
methylpropyl)-25-(l-methylethyI) 


avermectin  Ai,|  in  or  on  the  following 
commodities: 


Commoditoes         I  ^^^t^'  \    Expl^a^on  date 


miHion 


Citrus,  titroie  fruit.. 

Cattle,  meat 

Cattle,  mbyp 

Milk... 


0.02  ;  Mar.  31,  1993 
0.02  Do. 

0.02  Do 

0.005  Do. 


PART  185— {AMENDED) 

2.  In  Part  185: 

a.  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  189.300  is  revised,  to  read 
as  follows: 


§185.300    Avemwctin  B,  and  its  delta-0,9- 
isomer;  tolerancss  for  residues. 

Tolerances,  to  expire  March  31, 1993, 
are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta  8,9-i8omer  |a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi.  (5-O-demethyl 
avermectin  Ai.)  and  <  20  percent 
avermectin  Bi^  (5-0-demethyl-25-di(1- 
methylpropyl)-25-(1-methylethyl) 
avermectin  Ai.|  in  or  on  the  following 
commodity: 


Comflwdrty 


Pan  per 

rniUion 


Expiration  date 


atrus  oil . .    „..  0.10    Mar.  31, 1993. 


PART  186— [AMENDED] 

3.  In  Part  186: 

a.  The  authority  citation  for  Part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Section  186.30O  is  revised,  to  read 
as  follows: 

§  186.300    Avennsctin  &  and  its  detta-e,9- 
Isomer;  toteranoss  for  residues. 

Tolerances,  lo  expire  March  31, 1993, 
are  established  for  the  combined 
residues  of  the  insecticide  avermectin  Bi 
and  its  delta,  8,9-isomer  |a  mixture  of 
avermectins  containing  >  80  percent 
avermectin  Bi,  (5-O-demethyl 
avermectin  Ai  J  and  <  20  percent 
avermectin  Bi^  (5-0-demethyl-25-di(1- 
methylpropyl)-25-(l-methylethyl) 
avermectin  Ai,)J  in  or  on  the  following 
commodity: 


Commodity 

Part  per 

rnUton 

Expiration  date 

Dned  citrus  putp 

010 

Mar.  31.  1993 

|FR  Doc.  89-18057  Filed  ft-1-89;  8:45  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

IBC  Docket  No.  81-7421 

Broadcast  Services;  Comparative 
Renewal  and  Abuse  of  the  Renewal 
Process 

AGENCY:  Federal  COmmunicHtions 
Commission. 

ACTION:  Final  rule;  establishment  of 
effective  date. 

SUMMARV:  The  policies  and  amended 
rules  set  out  in  the  First  Report  and 
Order  in  DC  Docket  81-742  (Formulation 
of  Policies  and  Rules  Relating  to 
Broadcast  Renewal  Applicants, 
Competing  Applicants,  and  Other 
Participants  in  the  Comparative 
Renewal  Process  and  to  the  Prevention 
of  Abuses  of  the  Renewal  Process),  4 
FCC  Red  4780  (released  May  16, 1989). 
summarized  in  54  FR  22595  (May  25, 
1989)  were  adopted  subject  to  Office  of 
Management  and  Budget  approval  of  the 
new  information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1980.  The  changes  adopted  relate  to 
settlement  agreements,  transmitter  site 
availability,  and  other  policies  arising  in 
renewal  and  comparative  renewal 
proceedings. 

The  required  Office  of  Management 
and  Budget  approvals  have  now  been 
obtained  and  the  rule  and  policy 
changes  will  accordingly  become 
effective  on  August  7, 1989. 

In  accordance  with  paragraph  70  of 
the  Report  and  Order,  all  applicants  not 
yet  designated  for  hearing  that  have 
relied  upon  the  availability  of  the 
transmitter  site  of  an  existing  licensee 
against  whom  they  are  competing  will 
have  an  additional  thirty  days  (until  the 
close  of  business  on  September  6. 1989) 
to  amend  their  applications  in 
accordance  with  the  new  policy  to  show 
reasonable  assurance  of  site  availability 
and.  if  necessary,  to  amend  the 
engineering  data  submitted. 

EFFECTIVE  date:  August  7. 1989. 

address:  Federal  Communications 
Conjmission,  Washington.  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mohrman>Gillis.  Mass  Media 
Bureau.  Policy  and  Rules  Division  at 
(202)  632-7792. 
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SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  Television 
broadcasting. 

K(!derai  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  89-18159  Filed  8-l-«):  8:45  am| 
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47  CFR  Part  80 

I  PR  Docket  No.  88-507;  FCC  8»-230| 

Maritime  Services;  Amendment  of  the 
Maritime  Servtces  Rules  (Part  80) 
To  Restrict  the  Frequency  Selection 
Capability  of  VHF  MarHime 
Transmitters  to  Maritime  Frequencies 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


summary:  This  rule  restricts  the 
frequency  selection  capability  of  VtlF 
maritime  transmitters  to  maritime 
frequencies.  This  Is  accomplished  by 
establishing  new  technical  standards  for 
transmitter  type  acceptance  and  by 
phasing  out  the  manufacture,  sale  and 
installation  of  transmitters  capable  of 
indiscriminate  frequency  selection.  This 
action  will  reduce  the  interferences 
caused  by  maritime  stations  to  public 
safety  and  other  radio  ser>ices. 

EFFECTIVE  DATE:  September  7. 19»9. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554, 
FOR  FURTHER  INFORMATION  CONTACT: 

William  P.  Berges,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington,  DC  20554, 
(202)632-7175. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  PR  Docket  No,  88-507. 
adopted  July  13. 1989.  and  released  June 
24. 1989.  The  full  text  of  this  Com.mission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  2301. 
1919  M  Street.  NW,.  Washington,  DC. 
The  full  text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Serv  ices  Inc..  (202)  857-3800.  2100  M 
Street.  NW.,  Suite  140,  Washington.  DC 
200.17. 

Summary  of  Report  and  Order 

On  October  25, 1988.  the  Commission 
released  a  Notice  of  Proposed  Rule 
Making.  PR  Docket  No.  88-507,  FCC  88- 
319,  53  FR  44210.  November  2. 1988, 
which  proposed  to  restrict  the  frequency 
selection  capabilities  of  VHF  maritime 


transmitters  to  maritime  frequencies, 
VHF  maritime  transmitters  now  being 
manufactured  employ  frequency 
synthesizers  that  are  capable  of  being 
programmed  by  station  operators  to 
operate  on  maritime  as  well  as  other 
frequency  channels  not  available  to  the 
maritime  service.  This  leads  to 
operations  on  unauthorized  channels 
and  can  cause  interference  to  public 
safety  and  other  radio  services. 
Establishing  new  type  acceptance 
technical  standards  for  VHF  maritime 
transmitters  is  an  efficient  and  eflective 
means  of  reslricting-operalions  to  VHF 
maritime  frequencies.  The  Report  and 
Order  riisrus.ses  the  comments  filed 
regarding  the  proposed  rules  in  the 
Notice  pf  Proposed  Rule  Making  and 
provides  for  equipment  phase  out 
periods  designed  to  minimize  any 
adverse  impact  upon  manufacturers, 
dealers  and  consumers. 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  604,  a  final 
regulatory  flexibility  analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  the 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 

The  Report  and  Order  contained 
herein  has  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1980 
and  found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure,  or 
record  retention  requirements;  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ordering  Clauses 

Authority  for  issuance  of  this  Report 
and  Order  is  contained  in  sections  4(i) 
and  303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C,  154(i)  and 
303(r), 

It  is  ordered.  That  Part  80  of  the 
Commission's  Rules  is  amended  as 
shown  at  the  end  of  this  document 
effective  as  indicated  in  the  "EFFECTIVE 
DATE"  paragraph  of  this  document. 

It  is  further  ordered.  That  a  copy  of 
the  Report  and  Order  be  sent  to  the 
Chief  Counsel  for  advocacy  of  the  Small 
Business  Administration. 

//  is  further  ordered.  That  this 
proceeding  is  terminated. 

List  of  Subjects  in  47  CFR  Part  80 

Ship  stations.  Coast  stations. 
Communication  equipment. 

Federal  Communications  Commission. 
William  F.  Caton. 
.\cting  Secretary. 

Amended  Rules 

Part  80  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303. 48  Stat.  1066. 1082. 
as  amended:  47  USJC.  154.  303  unless 
otherv^ise  noted.  Interpret  or  apply  48  Slal, 
1064-1008.  1081-1105,  »i  amended:  47  U,S.C. 
151-l.i5.  3111-609  3  l!ST  3450.  3  L'ST4726, 12 
I'ST  23~.  unless  oiherwifw  noted. 

2.  In  §  80,203,  paragraph  (a)  is  revised, 
paragraphs  |b)  thrtiugh  tj)  are 
redesignated  as  paragraphs  (c)  throufd) 
(k).  and  a  new  paragraph  (b)  is  added  to 

read  as  follows: 

§  80.203    AuttK>nzation  of  transmitters  for 
licensing. 

(a)  Each  transmitter  authorized  in  a 
station  in  the  maritime  services  after 
September  30. 1966.  except  as  indicaled 
in  paragraphs  (f).  (g)  and  (h)  of  this 
section,  must  be  type  accepted  by  the 
Commission  for  Part  80  operations.  The 
procedures  fur  type  acceptance  are 
contained  in  Part  2  of  this  chapter. 
Transmitters  of  a  model  type  accepted 
or  type  approved  before  October  1, 1986 
will  be  considered  type  accepted  for  use 
in  ship  or  coast  stations  as  appropriate. 

(b)  The  external  controls,  of  n    '^itime 
station  transmitters  capable  of  o^:iation 
in  the  156-162  Mi  Iz  band  and 
mcinufactured  in  or  imported  into  the 
United  States  after  August  1, 1990.  or 
sold  or  installed  after  August  1. 1991, 
must  provide  for  selection  of  only 
maritime  channels  for  which  the 
mciritime  station  is  authorized.  Such 
transmitters  must  not  be  capable  of 
being  programmed  by  station  operators 
using  external  controls  to  transmit  on 
channels  other  than  those  programmed 
by  the  manufacturer,  service  or 
maintenance  personnel. 

(1)  Any  manufacturer  procedures  and 
special  devices  for  programming  must 
only  be  made  available  to  service 
companies  employing  lic;en&ed  service 
and  mam'.enance  personnel  that  meet 
the  requirements  of  §  80.169(a)  and  must 
no!  be  made  available  with  information 
normally  pro\  ided  to  consumers. 

(2)  The  channels  preprogrammed  by 
nianiifarturers,  service  and  maintenance 
personnel  for  selertion  by  the  external 
controls  of  a  maritime  station 
transmitter  must  be  limited  to  those 
channels  listed  in  this  Part  and  the 
duplex  channels  listed  in  Appendix  18  of 
the  international  Radio  Regulations.  The 
duplex  channels  listed  in  Appendix  18  of 
the  international  Radio  Regulations 
must  be  used  only  in  the  specified 
duplex  mode.  Simplex  operations  on 
Appendix  18  duplex  channels  that  are 
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not  in  accordance  with  this  Part  are 
prohibited. 

(3)  Programming  of  authorized 
channels  must  be  performed  only  by  a 
person  holding  a  first  or  second  class 
radiotelegraph  operator's  certificate  or  a 
general  radiotelephone  operator's 
license  using  any  of  the  following 
procedures: 

(i)  Internal  adjustment  of  the 
transmitter. 

(ii)  Use  of  controls  normally 
inaccessible  to  the  station  operator, 

(iii)  Use  of  external  devices  or 
equipment  modules  made  available  only 
to  service  and  maintenance  personnel 
through  a  service  company;  and 

(iv]  Copying  of  a  channel  selection 
program  directly  from  another 
transmitter  (cloning]  using  devices  and 
procedures  made  available  only  to 
service  and  maintenance  personnel 
through  a  service  company. 

(4)  VHF  maritime  radio  station 
transmitters  capable  of  being 
programmed  by  station  operators  by 
means  of  external  controls  that  are 
installed  in  a  maritime  station  by  August 
1, 1991,  are  authorized  for  use 
indefinitely  at  the  same  maritime 
station. 
***** 

[FR  Doc.  80-17893  Filed  8-1-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminietratlon 

49  CFR  Part  571 

[Docket  No.  11-1 1;  Notice  2SI 

Federal  Motor  Vetiide  Safety 
Standarde;  Lampe,  Reflective  Devices, 
and  Associated  Equipment 

AQENCV.  National  Highway  Tragic 
Safety  Administration  (NHTS.\).  DOT. 
action:  Final  rule. 


fi  This  final  rule  delays  the 
effective  date  of  the  lens  marking 
requirements  for  motorcycle  headlamps 
equipped  with  a  light  source  other  than 
the  HB  Types  specified  in  Motor  Vehicle 
Safety  Standard  No.  108  (paragraph 
S5.1.1.29)  and  establishes  a  new 
effective  date.  It  responds  to  a  July  13. 
1989.  petition  from  BMW  of  North 
America.  Inc.,  for  reconsideration  of  a 
June  1989  fmal  rule.  In  its  petition,  BMW 
stated  that  it  could  not  comply  with  the 
requirement  with  only  a  month's 
leadtime.  Leadtime  of  30  days  was 
provided,  based  on  the  rationale  that  the 
June  fmal  niie  would  relieve  restrictions. 


In  recognition  that  the  amendments 
did  add  a  new  requirement  for 
manufacturers  of  systems  incorporating 
replaceable  bulb  headlamps,  NHTSA 
grants  the  petition,  and  adopts  a  new 
effective  date  of  January  1, 1990  for  the 
lens  marking  requirement. 
DATES:  The  amendment  made  by  this 
notice  to  Standard  No.  108  is  effective 
August  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jere  Medlin,  Office  of  Rulemaking, 
NHTSA  (202-3e&-5276). 
8UPPI.EMENTARV  INFORMATION:  NHTSA 

published  a  notice  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  108. 
Lamps,  Reflective  Devices,  and 
Associated  Equipment,  on  June  29, 1989 
(54  FR  27362),  the  primary  purpose  of 
which  was  to  allow  manufacturers  of 
motor  vehicles  to  use  a  new  type  of 
standardized  replaceable  light  source  in 
headlamps,  as  an  alternative  to  existing 
light  sources.  The  effective  dale  set  by 
the  notice  is  July  31, 1989. 

With  respect  to  these  amendments, 
the  agency  armounced  that  "Since  the 
amendment  does  not  impose  any  new 
requirements  but  instead  relieves  a 
restriction,  the  agency  finds  for  good 
cause  shown  that  an  effective  date 
earlier  than  180  days  is  in  the  public 
interest.  This  fioding  was  made 
pursuant  to  section  103(e]  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1392(e)),  which 
provides  that  the  effective  date  of  an 
amendment  to  a  Federal  motor  vehicle 
safety  standard  "shall  not  be  sooner 
than  one  hundred  and  eighty  days  or 
later  than  one  year  from  the  date  the 
order  is  issued,  unless  the  Secretary 
finds,  for  good  cause  shown,  that  an 
earlier  or  later  elective  date  is  in  the 
public  interest,  and  publishes  his 
reasons  for  such  finding." 

The  June  amendment  allows  motor 
vehicle  manufacturers  to  use  a  new 
standardized  replaceable  light  source  in 
headlamps,  Icnown  as  HB2.  as  an 
alternative  to  Types  HBl,  HB3,  and  HB4. 
Type  I{B2  is  a  modification  of  a 
European  light  source,  known  as  H-4. 
Because  their  headlamps  are  not 
required  to  be  mechanically  aimable, 
motorcycles  may  use  the  H-4  bulb,  and 
have  done  so  for  years.  However,  under 
newly  adopted  paragraph  S5.1.1.29,  the 
lenses  of  motorcycle  headlamps 
equipped  with  a  replaceable  bulb  other 
than  a  standardized  replaceable  light 
source  (i.e.,  Types  HBl,  HB2,  HB3.  or 
HB4)  are  required  to  be  marked 
"motorcycle",  to  prevent  their 
inadvertent  use  on  other  types  of  motor 
vehicles.  This  requirement  will  apply  to 
motorcycle  headlamps  equipped  with 
H-4  bulbs. 


BMW  of  North  America,  Inc., 
submitted  a  petition  for  reconsideration 
stating  that  an  effective  date  of  July  31, 
1989,  for  paragraph  S5.1.1.29  affords 
insufficient  leadtime  for  compliance.  It 
argued  that  such  a  short  lead  time 
renders  compliance  impracticable  and 
unreasonable.  The  petitioner  stated  that 
an  effective  date  of  September  1, 1990. 
would  afford  "a  notmal  leadtime  for 
such  hardware  changes",  which  is 
reasonable  "because  the  requirement  is 
not  needed  immediately  to  solve  a 
safety  problem." 

The  agency  has  carefully  considered 
BMW's  petition.  It  has  concluded  that 
while  overall  the  amendments  of  June  29 
do  relieve  a  restriction,  the  requirements 
of  paragraph  S5.1.1.29  ippose  a  new 
obligation  upon  manufacturers.  It 
appears  that  the  agency  made  an  overly 
inclusive  finding  of  good  cause  for  an 
effective  date  earlier  than  180  days  after 
issuance  of  the  final  rule.  For  this 
reason,  and  because  of  BMW's 
compliance  difficulties.  NHTSA  grants 
BMW's  petition.  However,  the  agency 
has  not  followed  BMW's  preference  for 
an  effective  date  of  September  1, 1990. 
That  date  is  14  months  after  issuance  of 
the  final  rule  and  would  itself  require  a 
finding  that  good  cause  had  been  shown 
for  delaying  the  date  more  than  a  year 
beyond  issuance.  The  agency  does  not 
agree  with  BMW's  statement  that  "the 
requirement  is  not  needed  immediately 
to  solve  a  safety  problem"  because 
headlamps  using  H-4  bulbs  are 
interchangeable  with  those  installed  on 
four-wheeled  motor  vehicles,  but  do  not 
meet  all  specifications  set  forth  for 
multiple  headlamp  vehicles.  Therefore, 
NHTSA  is  establishing  a  new  effective 
date  that  slightly  exceeds  the  specified 
180-day  minimum.  It  is  issuing  this  final 
rule  amending  paragraph  S5.1.1.29 
immediately  to  specify  that  it  becomes 
effective  on  January  1, 1990. 

The  change  in  tlie  effective  date  made 
by  this  notice  does  not  affect  any  of  the 
conclusions  in  the  |une  29, 1989,  final 
rule  regarding  the  impacts  of  that  final 
rule.  For  the  same  reasons  stated  in  that 
June  29  notice,  this  final  rule  is  not 
major  within  the  meaning  of  Executive 
Order  12291,  nor  significant  within  the 
meaning  of  the  Department's  regulatory 
policies  and  procedures.  I  certify  that  it 
will  not  significantly  affect  a  substantial 
number  of  small  entities.  Finally,  after 
reviewing  this  final  rule  under  Executive 
Order  12612,  the  agency  has  determined 
that  it  will  not  have  su^icient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 
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List  of  Sabiects  in  48  CFR  Part  571 

Imports,  motor  vehicle  safety,  motor 
vehicles. 

In  consideration  of  the  foregoing.  49 
CFR  571.108  Motor  Vehicle  Safety 
Standard  No.  108  Lamps,  Reflective 
Devices,  and  Associated  Equipment  is 
amended  as  follows: 

PART  571— (AMENDED) 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1407;  delegation 
of  authority  at  49  CFR  1.50. 

§571.108    [Amendsdl 

2.  Paragraph  S5.1.1.29  is  revised  to 
read  as  follows: 

S5.1.1.29  Each  replaceable  bulb 
headlamp  that  is  designed  to  meet  the 
photometric  requirements  of  SAE 
Recommended  Practice  J584.  Motorcycie 
Headlamps,  April  1964,  that  is  equipped 
with  a  light  source  other  than  a 
standardized  replaceable  light  source, 
and  that  is  manufactured  on  or  after 
January  1. 1990,  shall  have  the  word 
"motorcycle"  permanently  marked  on 
the  lens  in  characters  not  less  than  0.114 
inch  (3  mm)  in  height. 

Issued  on  July  28. 1989. 
leffrey  R.  Miller, 

Acting  Administrator,  National  High  way 
Traffic  Safety  Administration. 
(FR  Doc.  88-18038  Filed  7-28-89;  12:14  pm) 
BOXINQ  CODE  4910-M-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Aikiiiitisti  aHon 

50  CFR  Part  661 
[DockttNo.M51&-9115] 

Ocean  Safmon  Flsheiles  Off  the 
Coasts  of  Wasfiington,  Oregon,  and 
California 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  closure  and  inseason 
adjustment. 

summary:  NOAA  announces:  (1)  The 
closure  of  the  recreational  salmon 
fishery  in  the  exclusive  economic  zone 
(EEZ)  from  the  U.S.-Canada  border  to 
the  Queets  River,  Washington,  effective 
midnight,  July  26, 1989,  to  ensure  that  the 
coho  salmon  quota  is  not  exceeded;  and 
(2)  an  inseason  adjustment  to  the 
recreational  salmon  fishery  from  Cape 
Falcon  to  Orford  Reef  Red  Buoy, 
Oregon,  to  shorten  the  fishing  we^  to 
Sunday  through  Thursday,  effective 


midni^t.  July  27. 1989.  The  Director. 
Northwest  R^ioo.  NMFS  (Regional 
Director),  has  detenniaed  that  the 
closure  is  necessary  to  conform  to  tlie 
preseason  announcement  of  1969 
management  measures  and  the 
shortened  recreational  fishing  week  is 
desirable  to  extend  the  recreational 
season.  These  actions  are  intended  to 
ensure  conservation  of  coho  sahnon  and 
allow  maximum  harvest  of  ocean 
salmon  quotas  established  for  the  1989 
season. 

EFFECTIVE  DATES:  Closure  of  the  EEZ 
from  the  U.S.-Canada  border  to  the 
Queets  River,  Washington,  to 
recreational  salmon  fishing  is  effective 
at  2400  hours  local  time,  July  26, 1989. 
Modification  of  the  recreational  fishing 
week  to  Sunday  through  Thursday  in  the 
EEZ  from  Cape  Falcon  to  Orford  Reef 
Rej  Buoy,  Oregon,  is  effective  at  2400 
hours  local  time,  July  27, 1989.  Actual 
notice  to  affected  fishermen  was  given 
prior  to  that  time  through  a  special 
telephone  hotline  and  U.S.  Coast  Guard 
notice-to-mariners  broadcasts  as 
provided  by  50  CFR  661.2a  661.21.  and 
661.23  (as  amended  May  1. 1989).  Any 
public  comments  on  these  actions  must 
be  received  by  August  14, 1989. 
ADDRESS:  Comments  may  be  mailed  to 
Rolland  A  Schmitten,  Director. 
Northwest  Region,  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Seattle.  WA  98115- 
0070.  Information  relevant  to  this  notice 
has  been  compiled  in  aggregate  form 
and  is  available  for  public  review  during 
business  hours  at  the  office  of  the  NMFS 
Northwest  Regional  Director. 
FOR  FURTHER  WFOIUMTION  CONTACR 
William  L  Robinson  at  20e-526«14a 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  ocean  salmon 
fisheries  are  [mblisbed  at  50  CFR  Part 
661.  Management  measures  for  1989 
were  effective  on  May  1. 1988  (54  FR 
19798,  May  8. 1989).  This  notice 
announces  inseason  actions  affecting 
the  two  ocean  salmon  fisheries  below. 

(1)  Recreational  fishery  from  the  US.- 
Canada  border  to  the  Queets  River. 
Washington.  Regulations  governing  the 
ocean  salmon  fisheries  at  SO  CFR  Part 
661  specify  at  S  66  .21(a)(1)  that  "When 
a  quota  for  the  commercial  or  the 
recreational  fishery,  or  both,  for  any 
salmon  species  in  any  portion  of  the 
fishery  management  area  is  projected  by 
the  Regional  Director  to  be  reached  on 
or  by  a  certain  date,  the  Secretary  will, 
by  notice  issued  under  9  661.23,  close 
the  commercial  or  recreational  fishery, 
or  both,  for  all  salmon  species  in  the 
portion  of  the  fishery  management  area 
to  which  the  quota  applies  as  of  the  date 
the  quota  is  prelected  to  be  reached." 


The  1069  recreational  fiibety  ier  all 
salmon  species  in  the  subarea  faoni  the 
U.S.-Canada  border  to  the  Qncets  Rivar. 
Washington,  conuneeoed  on  ftiy  2, 1966. 
and  was  scheduled  to  continae  tfaroagfa 
the  eariiest  of  September  28. 1960  or  the 
attainment  of  either  a  sobarea  quota  at 
22.500  coho  salmon  or  an  overatt  iinota 
of  47.500  cfainook  salmon  north  of  Cape 
Falcon,  Oregon.  Based  on  the  best 
available  information,  the  recreational 
fishery  catch  in  tlie  subarea  is  projected 
to  reach  the  22.900  oobo  sahaon  quota 
by  midnight  July  26. 1988.  Tberefore,  the 
fishery  in  this  subarea  is  dosed  to 
further  recreational  fishing  effective 
2400  hours  local  time.  July  26. 1066. 

(2)  Recreational  fishery  from  Cape 
Falcon  to  Orford  Reef  Red  Buoy. 
Oregon.  The  1969  recreational  fishery 
south  of  Cape  Falcon,  Oregon,  is 
managed  not  to  exceed  285.000  cakio 
salmon.  If  the  recreational  coho  quota  is 
reached,  the  sobarea  between  Cape 
Falcon  and  Orford  Reef  Red  Baoy, 
Oregon,  closes  to  recreational  fishing  for 
all  salmon  species,  and  the  recreational 
salmon  fishery  south  of  Orford  Reef  Red 
Buoy,  Oregoa  remains  open  for  all 
sahnon  species  as  regulariy  sdieduled. 

The  entire  area  south  of  Cape  Falcon 
currently  is  open  to  recreational  fishing 
for  all  salmon  species.  According  to  the 
best  available  information  throu^  July 
23,  about  85,000  fish  remain  in  the 
285,000  recreational  coho  quota.  At 
expected  catch  rates,  the  coho  quota 
will  be  reached  and  the  fishery  in  the 
subarea  Grom  Cape  Falcoa  to  Orford 
Reef  Red  Buoy  will  be  closed  well  ahead 
of  its  scheduled  ending  date  of 
September  15.  A  shortened  recreational 
fishing  week  in  this  subarea  is  expected 
to  dampen  catch  rates,  provide 
additional  opportimity  to  harvest  cobo 
and  Chinook  salmon,  and  prolong  the 
recreational  fishery. 

Regulations  at  {  661.21(b)(lHiu) 
authorize  inseason  changes  in  the 
recreational  fishing  days  per  calendar 
week.  Therefore,  the  fishhog  wedc  for 
the  recreational  fishery  in  the  subarea 
from  Cape  Falcon  to  Orford  Reef  Red 
Buoy,  Oregon,  is  shortened  to  Sunday 
through  Thursday  only,  effective  2400 
hours  local  time,  July  27, 198S. 

In  accordance  with  (tie  revised 
inseason  notice  procedures  of  f  9  661.20. 
661.21,  and  661.23,  actual  notice  to 
fishermen  was  given  prior  to  (1)  2400 
hours  local  time,  July  26, 1989  for  the 
recreational  ciosure  between  the  U.S.- 
Canada border  and  the  Queets  River. 
Washington,  and  (2)  2400  hoars  local 
time,  July  27, 1989  for  the  shortened 
recreational  fishing  week  between  Cape 
Falcon  and  Orford  Reef  Red  Buoy, 
Oregon,  by  telephone  hotline  luunber 
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(206)  526-6667  and  by  U.S.  Coast  Guard 
Notice  to  Mariners  broadcasts  on 
Channel  16  VHF-FM  and  2182  KHz. 

The  Regional  Director  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council,  Washington 
Department  of  Fisheries,  Orfegon 
Department  of  Fish  and  Wildlife,  and 
California  Department  of  Fish  and  Game 
regarding  this  action.  The  states  of 
Washington  and  Oregon  will  manage 
the  salmon  fisheries  in  State  waters 
adjacent  to  these  areas  of  the  EEZ  in 
accordance  with  this  federal  action.  This 
notice  does  not  apply  to  other  fisheries 
which  may  be  operating  in  other  areas. 

Because  of  the  need  for  immediate 
action,  the  Secretary  of  Commerce  has 
determined  that  good  cause  exists  for 
this  notice  to  be  issued  without 
affording  a  prior  opportunity  for  public 
comment.  Therefore,  public  comments 
on  this  notice  will  be  accepted  for  15 
days  after  filing  with  the  Office  of  the 
Federal  Register,  through  August  14, 
1989. 

Other  Matters 

This  action  is  authorized  by  50  CFR 
661.23  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  661 

Fisheries,  Fishing,  Indians. 
Authority,  le  U.S.C.  1801  et  seq. 
Dated:  July  27, 1989. 
Ridhaid  a  Scfaaef ar. 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  8&-17ge2  Filed  7-28-89;  9:14  am] 
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50  CFR  Part  675 

IDocfcetNaS1131-M10] 

QroufMMIeh  of  ttie  Bering  Sea  and 
Aleutian  lelands  Area 

AOCNCV:  National  Marine  Fisheries 
Service,  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

SumUMV:  NOAA  announces  the  closure 
of  the  Aleutian  Islands  Sub-area  to 
directed  fishing  for  sablefish  under 
provisions  of  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP).  This  action  is  necessary  to 
prevent  the  total  allowable  catch  (TAC) 
for  sablefish  in  the  Aleutian  Islands 
Sub-area  from  being  exceeded  before 
the  end  of  the  fishing  year.  The  intent  of 
this  action  is  to  ensure  optimum  use  of 
groundfish  while  conserving  sablefish 
stocks. 


DATES:  This  closure  is  effective  from 
noon,  Alaska  Daylight  Time  (ADT),  July 
30, 1989,  through  December  31. 1989. 
Comments  will  be  accepted  through 
August  14, 1989. 

ADDRESS:  Comments  should  be  mailed 
to  Steven  Pennoyer,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802,  or  be  delivered  to  Room  453, 
Federal  Building.  709  West  Ninth  Street. 
Juneau,  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  E.  Smoker,  Fishery  Management 
Biologist,  NMFS.  907-586-7230. 
SUPPLEMENTARY  INFORMATION:  The  FMP 

governs  the  grouBdfish  fishery  in  the 
exclusive  economic  zone  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  and 
implemented  by  rules  appearing  at  50 
CFR  611.93  and  Part  675. 

The  initial  specifications  of  Domestic 
Annual  Processing  (DAP)  for  1989  were 
based  on  the  needs  of  the  U.S.  industry 
as  projected  by  the  Director,  Alaska 
Region,  NMFS  (Regional  Director). 
Certain  species,  including  sablefish,  are 
considered  fully  utilized  by  DAP.  After 
15  percent  (510  rat)  of  the  original  TAC 
(3,400  mt)  was  placed  in  the  non-specific 
reserve,  as  required  at  §  675.20(a](3],  the 
initial  specification  for  the  Aleutian 
Islands  Sub-area  sablefish  DAP  was 
determined  to  be  2,890  mt  (54  FR  3608, 
January  25, 1989). 

In  the  Aleutian  Islands  Sub-area,  the 
estimated  catch  to  date  of  sablefish  for 
DAP  is  2,243  mt.  When  the  Aleutian 
Islands  Subarea  sablefish  TAC  is 
reached,  current  regulations  require  that 
all  domestic  vessels  operating  in  that 
area  discard  sablefish  in  the  same 
manner  as  prohibited  species.  The 
Regional  Director  estimates  that  at 
current  and  anticipated  catch  rates  the 
entire  Aleutian  Islands  Sub-area 
sablefish  TAC  (3L400  mt)  will  be  reached 
by  DAP  fisheries  by  late  August.  Thus, 
sablefish  taken  in  fisheries  for  other 
groundfish  species  and  discarded  as 
required  by  regulation  would  be  wasted 
for  the  remainder  of  the  year. 

Notice  of  Closure  to  Directed  Fishing 

Under  S  675.20(a)(8],  when  the 
Regional  Director  determines  that  the 
remaining  amount  of  the  TAC  of  any 
target  species  is  necessary  for  bycatch 
in  fisheries  for  other  groundfish  species 
the  Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  that  species  for  the  remainder 
of  the  filing  yeer. 

The  Regional  Director  has  determined 
that  the  amount  of  sablefish  TAC 


remaining  on  July  30,=  510  mt,  will  be 
needed  for  bycatch  in  DAP  fisheries 
catching  other  groundfish  species  in  the 
Aleutian  Islands  Sub-area  during  the 
remainder  of  1989.  Therefore,  in  order  to 
prevent  wastage  and  encourage  the  full 
utilization  of  all  sablefish  harvested, 
directed  fishing  for  sablefish  by  U.S. 
fishermen  in  the  Aleutian  Islands  Sub- 
area  must  cease  effective  noon,  ADT, 
July  30, 1989. 

Following  the  closure  of  directed 
fishing  for  sablefish,  operators  of  U.S. 
vessels  may  retain  sablefish  as  bycatch 
provided  that  they  comply  with  the 
definition  of  directed  fishing  as  revised 
by  the  emergency  rule  currently  in  effect 
(see  54  FR  13191,  March  31, 1989;  54  FR 
27348,  June  29, 1989).  Under  that  rule,  if 
directed  fishing  is  prohibited,  the 
operators  may  not  retain  on  board  a 
fishing  vessel  at  any  one  time  sablefish 
in  an  amount  equal  to  or  greater  than  (a) 
1  percent  or  more  of  the  total  amount  of 
fish  and  fish  products,  other  than  Pacific 
ocean  perch  and  Greenland  turbot,  (as 
calculated  in  round  weight  equivalents), 
plus  (b)  10  percent  or  more  of  the  total 
amount  of  Pacific  ocean  perch  and 
Greenland  turbot  (fish  and  fish  products, 
as  calculated  in  round  weight 
equivalents). 

Classification 


Proposed  Rules 


The  Assistant  Administrator  for 
Fisheries  finds  that  the  overfishing  of 
sablefish,  the  underutilization  of  other 
fisheries,  or  the  unnecessary  wastage 
and  underutilization  of  sablefish  will 
result  unless  this  notice  takes  efifect 
promptly.  NOAA  finds  for  good  cause 
that  prior  opportunity  for  comment  on 
this  notice  is  impracticable  and  contrary 
to  the  public  interest  and  similarly  finds 
good  cause  that  the  effective  date 
should  not  be  delayed.  Public  comments 
on  this  action  are  invited  for  a  period  of 
15  days  after  the  effective  date  of  this 
notice.  Public  comments  may  be 
submitted  to  the  Regional  Director  at  the 
above  address  until  August  14, 1989. 

This  action  is  taken  under  the 
authority  of  50  CFR  675.20(b)  and 
675.20(a)(8)  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  28, 1989. 
Richard  H.  Sdiaerer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc.  89-18022  Filed  7-26-80;  IZHl  pm] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  911 

roocket  No.  FV-e9-047] 

Limee  Grown  in  norida;  Proposed 
Increase  in  ttte  1989-90  Expenees  and 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  an 
increase  in  the  authorized  expenditures 
and  the  assessment  rate  for  the  1989-90 
fiscal  year  for  the  Florida  Lime 
Administrative  Committee  (committee), 
established  under  Marketing  Order  No. 
911.  This  proposal  would  increase 
authorized  expenditures  to  $278,000 
from  $233,00a  and  the  assessment  rate 
to  $0.18  from  $0.15  per  bushel  (55 
pounds]  of  assessable  limes.  This 
proposed  action  is  needed  by  the 
committee  to  pay  additional  anticipated 
marketing  order  expenses  and  to  collect 
additional  assessments  from  handlers  to 
pay  those  expenses.  The  proposed 
action  would  enable  the  committee  to 
continue  to  perform  its  duties  and  the 
order  to  operate. 

DATES:  Comments  must  be  received  by 
August  14, 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  Room  2S25-S, 
Washington,  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Re^ster. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  D.  Rasmussen,  Marketing   . 
Specialist,  Marketing  Order 


Administration  Branch,  Fruit  and 

Vegetable  Division.  AMS,  USDA  P.O. 

Box  96456,  Room  2S25-S,  Washington, 

DC  20090-6456:  telephone:  (202)  475- 

3918. 

SUPPLEMENTARY  INFORMATION:  This 

proposed  rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
911.  both  as  amended  (7  CFR  Part  911). 
regulating  the  handling  of  limes  grown 
in  Florida.  This  agreement  and  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C  601-674).  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  about  26  handlers  subject  to 
regulation  under  the  marketing  order  for 
limes  grown  in  Florida,  and  about  230 
lime  growers  in  Florida.  Small 
agricultural  growers  have  been  defined 
by  the  Small  Business  Administration 
(13  CFR  121.2)  as  those  having  annual 
gross  revenues  for  the  last  three  years  of 
less  than  $500,000.  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  these 
handlers  and  growers  may  be  classified 
as  small  entities. 

The  marketing  order  for  Florida  limes 
administered  by  the  U.S.  Department  of 
Agriculture  (Department)  requires  that 
the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  of  the 
assessable  commodity  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
committee  and  submitted  to  the 
Department  for  approval.  The  members 


of  the  committee  are  handlers  and 
growers  of  Florida  limes.  They  are 
familiar  with  the  commitiee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  committee  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
shipments  of  limes  in  bushels  (55 
pounds).  Because  that  rate  is  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  which  will  produce  sufficient 
income  to  pay  the  committee's  expected 
expenses.  The  recommended  budget  and 
rate  of  assessment  is  usually  acted  upon 
by  the  committee  shortly  before  a 
season  starts,  or  during  the  season  when 
changes  are  needed,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
committee  will  have  fimds  to  pay  its 
expenses. 

The  committee  met  April  12, 1969,  and 
unanimously  recommended  increasing 
1989-90  budgeted  expenditures  from 
$233,000  to  $278,000,  and  the  assessment 
rate  from  $0.15  to  $0.18  per  bushel  (55 
pounds)  of  assessable  limes  shipped. 
The  proposed  $45,000  expenditure 
increase  is  for  additional  market 
promotion.  The  "marketing"  item  in  the 
1989-90  budget  is  proposed  to  be 
increased  to  $70,000  from  $25,00a  The 
committee  plans  to  develop  and  submit 
for  approval  its  market  promotion 
projects  later  in  the  season.  The  current 
expenditure  level  and  assessment  rate 
was  authorized  by  a  final  rule  signed 
April  12, 1989,  and  published  in  the 
Federal  Register  (54  FR  15168,  April  17. 
1989).  based  on  a  January  11. 1989. 
unanimous  recommendation  of  the 
committee. 

Based  on  shipments  of  1,500.000 
bushels  of  assessable  limes  and  an  $0.18 
assessment  rate,  committee  assessment 
income  for  1989-00  is  estimated  at 
$270,000.  Interest  income  continues  4o  be 
estimated  at  $8,000. 

The  committee  also  unanimously 
recommended  that  excess  1988-89 
assessments  of  about  $12,000  be 
refunded  to  handlers,  as  provided  in 
§  911.42.  rather  than  be  placed  in  its 
reserve  as  it  recommended  on  January 


31H4 
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11. 1969.  The  committee's  reserve 
currently  contains  about  $156,000,  an 
amount  well  within  the  maximum 
authorized  under  the  order. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  growers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  comment  period  of  less  than  30 
days  is  deemed  appropriate  for  this 
action.  As  mentioned  earlier,  committee 
expenses  are  incurred  on  a  continuous 
basis.  Hence,  approval  of  the  additional 
expenses  and  for  collecting  additional 
assessments  must  be  expedited. 

List  of  Siib|«cto  in  7  CFR  Part  911 

Maiiceting  agreements  and  orders, 
limes.  Florida. 

For  the  feasons  set  forth  in  the 
preamble,  it  is  pivposed  that  7  CFR  Part 
911  be  amended  ar  follows: 

PART  91 1— UMES  GROWN  IN 
FLORIDA 

1.  Tbe  authority  citation  for  7  CFR 
Part  911  contimies  to  read  as  follows: 

Authority:  Sees.  1-19, 46  Stat.  31,  as 
amended;  7  VJ&.C  001-674. 

2.  Section  911.228  is  amended  to  read 
as  follows: 

f  911.228    Expenses  and  assessment  rate. 

Expenses  of  $278,000  by  the  Florida 
Lime  Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0.18  per  bushel  (55  pounds)  of 
assessable  limes  is  established  for  the 
fiscal  year  ending  March  31, 1990. 
Excess  funds  from  the  1988-89  fiscal 
year  may  be  refunded  to  handlers  from 
whom  collected. 

Dated:  July  27, 1989. 

Williani).D0yh. 

Acting  Deputy  Director,  Fniit  and  Vegetable 
Division. 

(FR  Doc.  8&-18034  Filed  6-1-68;  8.-46  am] 
BHJJNd  OOK  a<l10-4lt-M 


7CFRPart929| 
[FV-89-077PR]  I 

Proposed  Expanses  and  Assessment 
Rate  for  Cranberries  Grown  In 
Massachusetts^  Rhode  Island, 
Connectlctit,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  aad  Long  Island  In  the 
State  of  New  York 

AOENCY:  Agricultural  Marketing 

Service. 

action:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Maiiceting  Order 
No.  929  for  the  1989-90  fiscal  year 
established  under  the  cranberry 
marketing  ord^.  This  action  is  needed 
for  the  Cranberry  Marketing  Committee 
(Committee),  the  agency  responsible  for 
the  local  administration  of  the  order,  to 
incur  operating  expenses  during  the 
1989-90  fiscal  year  and  to  collect  funds 
during  that  year  to  pay  those  expenses. 
This  would  facflitate  program 
operations.  Fluids  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
August  14. 1989. 

ADDRESSES.  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  F&V.  AMa  USDA,  P.O.  Box 
96456,  Room  252S-S,  Washington.  DC 
20090-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Refister  and  will  be  made 
available  for  psblic  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  niRTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter.  Marketing 
Specialist.  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  P.O.  BoK  96456.  Room  2S25-S, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

SUFPLEMENTARV  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  929  [7  CFR 
Part  929],  regulating  the  handling  of 
cranberries  grown  in  Massachusetts, 
Rhode  Island,  Connecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon,  Washington,  and  Long  Island  in 
the  State  of  New  York.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

lliis  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 


Departmental  Regulation  151^1  and  has 
been  determined  tq  be  a  "nonmajor" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biurdened. 
Marketing  orders  i$sued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  tbeir  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  cooqudbility. 

There  are  approximately  30  handlers 
of  cranberries  grown  in  Massachusetts, 
Rhode  Island,  Conaecticut,  New  Jersey, 
Wisconsin,  Michigan,  Minnesota, 
Oregon.  Washington,  and  Long  Island  in 
the  State  of  New  York,  and 
approximately  950  producers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  average  gross 
annual  revenues  far  tbe  last  three  years 
of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  that  $3,500,000.  The  majority  of 
cranberry  handlers  and  producers  may 
be  classified  as  small  entities. 

The  cranberry  marketing  order 
requires  that  an  assessment  rate  for  a 
particidar  fiscal  year  shall  apply  to  all 
assessable  cranbetries  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Committee  and  submitted  to  the 
Department  for  approval  The  members 
of  the  Committee  are  handlers  and 
producers  of  cranberries.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Because  that 
rate  is  applied  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  before  a  season  starts, 
and  expenses  are  tmmrred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
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expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses  for  the 
1989-90  fiscal  year  which  begins  on 
September  1, 1989. 

The  Committee  conducted  a  mail  vote 
and  recommended  1989-90  marketing 
order  expenditures  of  $172,602  and  an 
assessment  rate  of  $0,037  per  100-pound 
barrel  of  cranberries  shipped.  In 
comparison,  1988-89  marketing  year 
budgeted  expenditures  were  ^98,000^ 
and  the  assessment  rate  was  $0,055  per 
100  pound  barrel  of  cranberries  shipped. 
Assessment  income  for  1989-90  is 
estimated  at  $148,555  based  on  a  crop  of 
4,015,000  barrels  of  cranberries.  Interest 
income  expected  to  be  received  is 
estimated  at  $4,047,  bringing  total 
income  to  $152,602.  Adequate  reserve 
funds  are  available  to  meet  the  expected 
deficit  in  assessment  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  forgoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  929 

Cranberries,  Marketing  agreements, 
Connecticut,  Massachusetts,  Michigan. 
Minnesota,  New  Jersey,  Oregon,  Rhode 
Island.  Washington,  and  Wisconsin. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
929  be  amended  as  follows: 

PART  929-CRANBERRIES  GROWN  IN 
MASSACHUSETTS,  RHODE  ISLAND, 
CONNECTICUT,  NEW  JERSEY, 
WISCONSIN,  MICHIGAN,  MINNESOTA, 
OREGON,  WASHINGTON,  AND  LONG 
ISLAND  IN  THE  STATE  OF  NEW  YORK 

1.  The  authority  citation  for  7  CFR 
Part  929  continues  to  read  as  follows; 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  VS.C.  801-674. 

2.  Section  §  929.230  is  added  to  read 
as  follows: 


§  929.230  ExpenaM  and  aieMemsnt  rate. 

Expenses  of  $172,602  by  the  Cranberry 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  of  $0,037  per  100 
pound  barrel  of  assessable  cranberries 
is  established  for  the  fiscal  year  ending 
August  31, 1990.  Unexpendeid  funds  may 
be  carried  over  as  a  reserve. 

Dated:  July  28, 1989. 

WUUam  |.  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  89-18032  Filed  8-1-89:  8:45  am] 
BIUJNG  CODE  M10-01-« 


7  CFR  Part  967 
[FV-89-062PR] 

Proposed  Handling  Regulation  for 
Celery  Grown  In  Florida 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes 
estabhshing  the  quantity  of  Florida 
celery  which  handlers  may  ship  to  fresh 
markets  during  the  1989-90  marketing 
season  at  6,789,738'crates  or  100  percent 
of  producers'  base  quantities.  This 
proposal  is  intended  to  lend  stability  to 
the  industry  and  thus,  help  to  provide 
consumers  with  an  adequate  supply  of 
the  product.  As  in  past  marketing 
seasons,  the  limitation  on  the  quantity  of 
Florida  celery  handled  for  fresh 
shipment  is  not  expected  to  restrict  the 
quantity  of  Florida  celery  actually 
produced  or  shipped  to  fresh  markets, 
since  production  and  shipments  are 
anticipated  to  be  less  than  the  allotment. 
This  proposal  was  recommended  by  the 
Florida  Celery  Committee  (Committee], 
the  agency  responsible  for  local 
administration  of  the  order. 
DATES:  Comments  must  be  received  by 
August  14. 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA  Room  2525-S,  P.O.  Box 
96436.  Washington,  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  pubUc  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
FOR  FURTHER  INFOIIMATION  CONTACT: 
Beatriz  Rodriguez,  Marketing  Specialist. 
Marketing  Order  Administration  Branch. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  Room  2525-S,  P.O.  Box  96456, 


Washington.  DC  200SO-64S6;;  telephone: 

(202)  475-3861. 

SUPFLEMENTARV  MPORaUTKM:  Tlus 

proposed  rule  is  issued  imder  Marketing 
Agreement  and  Order  No.  967  (7  CFR 
Part  967],  both  as  amended,  regulating 
the  handling  of  celery  grown  in  Florida. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C  601-874], 
hereinafter  referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  die  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  seven 
handlers  of  celery  growm  in  Florida 
subject  to  regulation  under  the  celery 
marketing  order,  and  approximately  13 
producers  of  celery  in  the  production 
area.  Small  agricultural  producers  have 
been  defmed  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  average  annual  gross  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defmed  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  celery  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  proposal  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  May  24, 1988,  and 
recommended  a  marketable  quantity  of 
6.789.738  crates  of  fresh  celery  for  the 
1989-90  marketing  season  beginning 
August  1, 1989.  Additionally,  a  uniform 
percentage  of  100  percent  was 
recommended  which  would  allow  each 
producer  registered  pursuant  to 
§  967.37(f)  of  the  order  to  market  100 
percent  of  such  producer's  base 
quantity.  These  recommendations  were 
based  on  an  appraisal  of  expected  1989- 
90  supplies  and  prospective  demand. 
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As  required  by  fi  M7.37(d)(l)  of  the 
order,  a  reserve  of  6  percent  (407,384 
crates)  of  the  1988^89  total  base 
quantities  is  authorized  for  new 
producers  and  for  increases  by  existing 
producers. 

The  proposal  would  limit  the  quantity 
of  Florida  celery  which  handlers  may 
purchase  from  producers  and  ship  to 
fresh  markets  during  the  1989-90 
marketing  season  to  6,789,738  crates. 
This  marketable  quantity  is  identical  to 
the  1988-89  marketable  quantity  and  is 
about  20  percent  more  than  the  average 
number  of  crates  marketed  fresh  during 
the  1982-83  through  1986-87  seasons.  It 
is  expected  that  the  6,789,738  crate 
marketable  quantity  will  be  above 
actual  shipments  for  the  1989-90  season. 
Thus,  the  6,789,738  crate  marketable 
quantity  is  not  expected  to  restrict  the 
amount  of  Florida  celery  which  growers 
produce  or  the  amount  of  celery  which 
handlers  ship.  For  these  reasons,  the 
proposal  should  lend  stability  to  the 
industry  and  thus,  help  to  provide 
consumers  with  an  adequate  supply  of 
the  product. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  IG-day  comment  period 
is  deemed  adequate  because  the 
proposal,  if  implemented,  should  be  in 
e^ect  for  the  new  marketing  season 
which  begins  on  August  1. 

List  of  Subjects  in  7  CFR  Part  967 

Celery,  Florida,  Marketing 
agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  967  is  proposed  to 
be  amended  as  follows: 

PART  967-CELERY  GROWN  IN 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  967  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Administrative  Rules  and 
Regulations 

2.  A  new  i  967.325  is  added  to  read  as 
follows: 

{967.325    Handling  r«gtrtation,martcetaM* 
quantity,  and  uniform  pftanfga  for  ttw 
1M9-90  taason  beginning  August  1. 1989. 

(a)  The  maricetable  quantity 
established  under  i  g67.36(a)  is  6,789.738 
crates  of  celery. 


(b)  As  provided  in  §  967.38(a),  the 
uniform  percent^e  shall  be  100  percent. 

(c)  Pursuant  to'  §  967.36(b].  no  handler 
shall  handle  any  harvested  celery  unless 
it  is  within  the  marketable  allotment  of  a 
producer  who  has  a  base  quantity  and 
such  producer  authorizes  the  first 
handler  thereof  to  handle  it. 

(d)  As  required  by  §  967.37(d)tl).  a 
reserve  of  six  percent  of  the  total  base 
quantities  is  hereby  authorized  for:  (1) 
New  producers  and  (2)  increases  for 
existing  base  quantity  holders. 

(e)  Terms  used  herein  shall  have  the 
same  meaning  as  when  used  in  the  said 
marketing  agreement  and  order. 

Dated:  July  28, 1989. 
William  J.  Doyle, 

Acting  Deputy  Director.  Fruit  and  Vegetable 

Division. 

[FR  Doc.  89-18033  Filed  8-1-B9;  8:45  am] 
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7  CFR  Part  993 
[FV-89-082PR] 


Expenses  and  Assessment  Rate  for 
Dried  Prunes  Produced  in  California 

agency:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  993  for  the  1989-90  fiscal  year 
established  under  the  marketing  order 
for  dried  primes  produced  in  California. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
This  action  is  needed  in  order  for  the 
marketing  order  committee  to  have 
siifTicient  funds  to  meet  the  expenses  of 
operating  the  program.  Expenses  are 
incurred  on  a  continuous  basis. 
DATES:  Comments  must  be  received  by 
August  14, 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  F&V,  AMS,  USDA,  P.O.  Box 
96456,  Room  252&-S,  Washington.  DC 
20O9O-6456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  namber  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V,  AMS.  USDA.  P.O.  Box  96456. 
Room  2525-S.  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5120. 


SUPPI.EMENTARY  INF#RMATK)N:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  993  (7  CFR  Part  993), 
regulating  the  handling  of  dried  prunes 
produced  in  California.  This  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act" 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  kave  small  entity 
orientation  and  compatibility. 

There  are  approximately  16  handlers 
of  prunes  produced  in  California  subject 
to  regulation  under  6ie  California  prune 
marketing  order,  and  approximately 
1,200  producers  in  the  production  area. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  prune  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  marketing  order  for  California 
prunes  requires  that  the  assessment  rate 
for  a  particular  fiscal  year  shall  apply  to 
all  assessable  prunes  handled  from  the 
beginning  of  such  year.  An  annual 
budget  of  expenses  is  prepared  by  the 
Prune  Marketing  Committee 
(Committee]  and  submitted  to  the  U.S. 
Department  of  Agriculture  for  approval. 
The  members  of  the  Committee  are 
handlers  and  producers  of  regulated 
prunes.  They  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  areas  and  are,  therefore,  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
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opportunity  to  participate  and  provfde 
input. 

The  asaessmest  rate  reeommended  by 
the  Coonaitbee  is  derhred  by  dividing 
anticipated  expense*  by  expected 
shipownts  of  assessaUe  prunes. 
Because  that  rate  is  ap^ied  to  actual 
shipments,  it  laust  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  recommended  budget  and 
assessment  rates  are  usually  acted  upon 
by  the  Committee  shortly  before  a 
season  starts,  and  expenses  are  incurred 
on  a  contiimoue  besis.  Therefore,  budget 
and  assesMDent  rate  approvals  must  be 
expedited  so  that  the  Committee  will 
have  fiJBiids  to  pay  its  expenses. 

The  CoeuBiUee  met  on  )nne  27, 19ea 
and  tBtaninoesly  recaeunended  19fl&-90 
marketing  oida  expenditures  of 
$25Q,88S  and  an  asseument  rate  of  $1.39 
per  salable  ton  of  prunes.  In  con^rison. 
1988-89  marketing  year  budgeted 
expenditures  were  $248,320  and  the 
assessment  rate  was  $1.60  per  ton. 
Assessment  income  for  1969-90  is 
estimated  at  (250^895  based  on  a  crop  of 
180,50D  selable  tof»  of  prunes. 

While  this  proposed  action  would 
impose  some  additional  coats  on 
handkra,  the  oosti  are  in  the  farm  of 
uniform  assessments  on  all  handlers. 
Some  of  the  adftitional  costs  may  be 
passed  on  to  producers.  Further,  these 
costs  wotdd  be  stgaificantly  offset  by 
the  benefits  derived  from  the  opeiaticm 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  thai  a  comment  period  of 
less  than  30  days  is  sppropnate  because 
the  budget  and  assessment  rate 
approval  for  this  program  needs  to  be 
expedited.  The  Committee  must  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  c(»itinuous 
basis. 

List  of  Sobfects  in  7  CFR  Part  993 

California,  Dried  prunes,  and 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  a  new 
§  993.340  be  added  to  7  CFR  Chapter  IX 
as  follows: 

PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNU 

1.  The  authority  citation  for  7  CFR 
Part  993  continues  to  read  as  foflows: 

Authorifr  Sees.  1-19. 46  Slat.  31,  as 
ameaded:  7  U.S.C  601-074. 

2.  Section  993.340  fs  added  to  read  as 
follows: 


§993.340    CtiiMSLi  awrfa iiMiil  TSte. 

Expenses  of  $250,895  by  the  Prune 
Marketing  Committee  are  authorized, 
and  an  assessment  rate  payable  by  each 
handler  in  accordance  with  5  990.81  is 
fixed  at  $1.39  per  ton  for  salable  dried 
prunes  for  the  1989-90  crop  year  ending 
July  31. 1990. 

Dated  )uly  27. 198a 
WiUiMs).D»yl« 

Acimg  Deputy  DireclvrFnik  and  Vegetable 

Division. 

|FR  Doc  S»-179S2  Filed  8-1-8S;  &-4S  am\ 
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DEPARTMEtrr  OF  TRANSPORTATION 
Federal  Aviation  AdminiatraHoo 


14  CFR  Part  39 

[Dodrat  No.  f9-mm-n9-M>} 


AirwortMnesa  DiracMvas;  HcDoiumM 
Douglas  Modal  DC-0-1SF,  -aSF,  -3», 
and -d4F  Sariaa  Alrplaoas,  inckidini 
C~9m  and  C''9B  (MHIIary)  AbplaHas 

AGENCY,  Federal  Aviation 
AdminisU^tion  (FAA).  DOT. 
ACnOM:  Notice  of  propoeed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  ^AD), 
applicable  to  McDonnell  Douglas  Model 
DC-fl  series  airplases,  which  currently 
requires  certain  inspections  and 
modifications  of  the  main  cargo  door 
assembly  to  prevent  inadvertent 
opening  of  the  main  cargo  door  in  flight. 
This  condition,  if  not  corrected,  could 
result  in  loss  of  presrsurization  and 
control  of  the  airplane.  This  action 
would  require  instaUation  of  a  main 
cargo  door  hydraulic  isolation  valve; 
installation  of  an  additional,  and 
modification  of  the  existing,  door-open 
indicating  system;  installation  of  a  main 
cargo  door  lock  pin  viewing  window; 
installation  of  a  main  cargo  door  vent 
system:  installation  of  a  vent  door-c^jen 
indicating  circuit;  installation  of  a  main 
cargo  door  hinge  pin  retainer:  and 
modification  to  the  main  cargo  door 
latch  operating  mechanism.  This 
prc^u>sai  is  prompted  by  further  review 
of  the  main  cargo  door  design  and 
operation  by  the  FAA  and  constitutes 
terminating  action  for  the  existing  AD. 
DATE:  Comments  atest  be  received  no 
later  than  September  22. 1989. 
ADOncsscs:  Send  comments  on  the 
propoes)  in  dupKcate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  AttentioR: 
Airwofthmess  Riries  Docket  No.  89-NM- 


109-AD.  17900  Pacrfrc  Highway  South. 
C-68966,  Seattle,  Wasfaff^ton  98160.  The 
applicable  service  iiilui iiiatiuii  may  be 
obtained  fnm  MdXmneS  Douglas 
Corporation,  38K  Lakrwood  Borderard. 
Long  Beach,  CalTfuiiira,  Attention: 
Director  of  Publication,  Cl-LOO  (54-60]. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Moantatn  Region. 
Transport  Airplane  Directorate,  T79t)0 
Pacific  Highway  Sooth.  Seattle, 
Washington,  or  at  tfie  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  California. 

FOR  FVNtTMEn  MFOMSSTION  CONTACT 
Mr.  Robert  M.  Stacho,  Aerospace 
Engineo,  Systems  and  Equipment 
Branch.  ANM-131L,  FAA.  Norihwest 
Mosniain  Regioa.  3229  East  SfMing 
Street  Long  Beech.  Califamia;  telephone 
(213)  968-533. 

suppLEMEfrrAivr  information. 

Interested  persons  are  inrited  to 
participate  in  the  making  of  the 
proposed  rule  by  subiirittiiig  soch 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  legolatuty  docket 
number  and  be  submitted  in  dn{rficate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  dosing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  Kght  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regi^tory.  ecanamic 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  ooounents. 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  with  the  sut>stance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  tbe  following 
statement  is  made:  "Coranenta  to 
Docket  Number  aO-NM-100-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  On  May  4.  1968.  the  FAA 
issued  AD  89-11-02.  Amendment  39- 
6216  (54  FR  21416;  May  18. 1989J,  to 
require  inspection  and  modrficetion  of 
the  main  cargo  door  hydraulic  control 
valve  and  control  panel  access  door, 
visoai  inspection  of  the  ntain  cargo  door 
to  ensure  the  door  is  locked  prior  to 
each  takeoff,  inspection  end 


3li«8 
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modification  of  the  exterior  markings  on 
the  main  cargo  door,  and  functional 
checks  of  the  door-open  indicating 
system.  That  action  was  prompted  by  an 
accident  in  which  the  main  cargo  door 
on  a  Model  DC-9  series  airplane  opened 
in  flight.  This  condition,  if  not  corrected, 
could  result  in  loss  of  pressurization  and 
control  of  the  airplane. 

Since  issuance  of  that  AD,  which  was 
considered  an  interim  action,  the  FAA 
further  reviewed  the  Model  DC-9  main 
cargo  door,  including  the  main  cargo  . 
door  design,  prior  incidents  of 
inadvertent  opening  of  the  door  in  flight, 
maintenance  of  the  door,  operational 
aspects  of  the  door,  all  available  service 
information,  and  the  need  to  provide 
terminating  action  for  the  initial  and 
repetitive  inspections/checks  required 
by  that  AD.  Based  on  this  review,  the 
FAA  has  determined  that  additional 
mandatory  corrective  actions  are 
necessary  to  ensure  that  the  Model  DC- 
9  main  cargo  door  will  be  properly 
closed,  latched,  and  locked  prior  to 
takeoff  and  will  not  inadvertently  open 
in  flight. 

McDonnell  Douglas  has  developed 
additional  safety  features  to  prevent  the 
door  from  opening  in  flight.  The  FAA 
has  reviewed  and  approved  the 
following  related  McDonnell  Douglas 
service  bulletins: 

a.  Service  Bulletin  52-91,  Revision  2, 
dated  August  12, 1976,  which  describes 
installation  of  a  main  cargo  door 
hydraulic  isolation  valve  to  shut  off  the 
hydraulic  pressure  to  the  control  valve 
when  the  system  is  not  in  use; 

b.  Service  Bulletin  52-92,  Revision  2, 
dated  November  21, 1985,  which 
describes  procedures  for  installation  of 
a  redundant  (dual]  door-open  indicating 
system  by  installing  a  new  door-open 
indicating  circuit,  modifying  the  existing 
door-open  indicating  system,  and 
installing  a  main  cargo  door  indicating 
system  test  circuit; 

c.  Service  Bulletin  52-93,  Revision  1, 
dated  May  3, 1978,  which  describes 
installation  of  a  viewing  window  in  the 
exterior  skin  of  the  door  for  visual 
inspection  of  the  lock  pin  position; 

d.  Service  Bulletins  52-70,  dated 
lanuary  22, 1969,  and  52-87  dated  June  7. 
1974,  both  of  which  describe  a 
modification  of  the  main  cargo  door 
latch  operating  mechanism  to  prevent 
the  latches  from  closing  prematurely 
during  the  door  closing  cycle:  and 

e.  Service  Bulletin  52-100,  dated 
September  30, 1976,  which  describes 
installation  of  a  vent  door  system  to 
improve  the  positive  lock  feature  of  the 
cargo  door  latching  and  locking  system 
and  limit  pressurization  of  the  airplane. 

In  addition,  McDonnell  Douglas  is 
currently  developing  a  vent  door-open 


indicating  circuit  which  will  alert  the 
flight  crew  whea  the  vent  door  is  not 
properly  closed  and  latched.  The  circuit 
will  be  part  of  the  main  cargo  door-open 
indicating  system.  McDonnell  Douglas 
plans  to  have  a  vent  door-open 
indicating  circuit  available  for 
installation  on  io-service  Model  DC-9 
airplanes  by  December  1989. 

McDonnell  Douglas  is  also  developing 
a  cargo  door  hinge  pin  retainer  to  ensure 
that  the  hinge  pin  will  be  retained  in  the 
event  of  a  failure  of  the  hinge  pin. 
McDonnell  Douglas  plans  to  have  hinge 
pin  retainers  available  for  installation 
on  in-service  Model  DC-9  airplanes  by 
December  1989. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  89-11-02  to 
require  installation  of  a  main  cargo  door 
hydrauhc  isolatfon  valve,  modification 
to  the  existing  door-open  indicating 
system,  installation  of  an  additional 
door-open  indicating  circuit,  installation 
of  a  main  cargo  door  indicating  system 
test  circuit,  installation  of  a  main  cargo 
door  lock  pin  viewing  window, 
modification  of  the  main  cargo  door 
latch  operating  mechanism,  and 
installation  of  a  main  cargo  door  vent 
system,  in  accordance  with  the  service 
bulletins  previously  described.  In 
addition,  this  AD  would  require  the 
installation  of  the  aforementioned  vent 
door-open  indicating  circuit  which  will 
signal  the  apprqpriate  flight  crew 
member  when  the  vent  door  is  not  fully 
closed  and  latched;  and  would  require 
the  installation  of  a  main  cargo  door 
hinge  pin  retainer  to  ensure  retention  of 
the  hinge  pin  in  the  event  of  its  failure. 
Installation  of  all  the  above  described 
modifications  would  constitute 
terminating  actk)n  for  the  repetitive 
inspections  and  checks  proposed  by  this 
AD. 

The  degree  of  assurance  necessary  as 
to  the  adequacy  of  inspeutions  needed 
to  maintain  the  safety  of  the  transport 
airplane  fleet,  coupled  with  a  bettor 
understanding  of  the  human  factors 
associated  with  numerous  repetitive 
inspections  and  special  procedures,  has 
caused  the  FAA  to  place  less  emphasis 
on  repetitive  inspections  and  more 
emphasis  on  design  improvements  and 
material  replacement.  Thus,  in  lieu  of  its 
previous  position  on  continual 
inspection,  the  FA^  has  decided  to 
require,  whenever  practicable,  airplane 
modifications  necessary  to  remove  the 
source  of  the  problem  addressed.  The 
proposed  modification  requirements  of 
this  action  are  In  consonance  with  that 
policy  decision. 

There  are  approximately  86  Model 
DC-9  series  aiiplanes  of  the  affected 


design  in  the  worldwide  fleet.  It  is 
estimated  that  75  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  180 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  cost  for  the  required  modification 
parts  is  estimated  to  be  $80,000  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $6,540,000. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "signiflcant 
rule"  under  DO^  Regulatory  Policies 
and  Procedures  (44  FR 11034;  February 
26, 1979];  and  (3]  if  promulgated,  will  not 
have  a  signiflcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  3»— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11,89. 

§39.13    [Amendtd] 

2.  Section  39.13  is  amended  by 
revising  AD  89-11-02,  Amendment  39- 
6216  (54  FR  21416;  May  18. 1989],  as 
follows: 
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McDoniiel}  D«a^aK  Applies  to  Model  DC-9- 
15F.  -32F,  -^ap.  and  -34P.  inciiMKng  C-9A 
and  CrOB  (Military)  sera*  airpUnea.  a» 
Uftted  in  McDoimell  OougLa&  DC-» 
Service  Bulletin  52-70,  dated  {anuaiy  22. 
19Q9;  Service  BuRetin  52-87,  dated  June  7, 
1974:  Service  Btrflethr  52-OT,  Revfsion  2, 
dated  Auguvl  12, 197ft  Service  Btriletf* 
52-92.  RcvlsKm  2,  dated  Newnntjcr  21, 
1985;  Service  BuUetia  52-83,  Reviaion  1. 
dated  May  3. 1978;  and  Service  Bulletia 
52-100,  dated  September  3a  1976; 
.  certfffcated  in  any  category.  ConipKance 
required  n  htdicsfed,  uithess  ppBTTotafy 
accomptialwd. 

To  pieveiH  inadvertmt  opening  of  tiie  nstn 
cargo  door  in  KfjhH,  a  condrtion  wftich  cmild 
resalt  m  k»s  of  piiMiiMixiiliuM  and  control  of 
the  aircnft  acconptiiit  the  foDowing: 

A.  WitiM  the  next  14  days  after  May  30. 
1989  (the  effective  date  of  AmcndiMBt  as- 
6216),  ensuee  that  the  maia  cargo  door  is 
closed,  latched,  and  locked  prior  to  takeoff 
following  each  operation  of  the  door,  is 
accordance  with  the  procedures  apecifled 
below.  Hie  procedores  required  by  this 
paragraph  muuA  be  accoiiipiiAed  by  qualified 
and  tnioM)  pwraoMirt,  and  tt»  training 
program  auat  be  atuwwieJ  by  the  FAA 
Principal  Maintewancg  hupectar  {FMIV  The 
method  for  dooHMMtation  of  coapkance 
must  alao  be  approved  by  the  FAA  PML 

1.  Froin  the  outside  of  A»  airplaae  perform 
a  visual  check  of  the  exterior  manual  latch 
controls,  to  ensore  that  the  latch  actuating 
socket  and  the  kick  pin  handle  are  far  dw 
LOCK  positton;  or 

2.  RRfcm  a  viaeal  dieck  ef  the  latdnt  and 
lock  piaa.  loeaAad  oo  the  inside  ot  the  mafat 
cargo  door,  to  ensan  that  ths  lalciiefl  aie  is 
the  closed  poaitiaii  and  the  hack  pint  ate  in 
the  locked  poaitioB. 

3.  Prior  to  taxi,  conuumicata  to  the  flight 
crew  that  the  main  cargp  door  Iiaa  been 
closed,  latched,  locked,  and  checked. 

E  Unless  the  modifications  described  in 
paragraph  F.2.  of  titia  AD  hsve  previously 
been  accompKahed,  wfthin  Ae  next  30  days 
after  May  30, 19n  flhc  e&etSva  date  of 
Amendsasnt  SV-ttl^,  and  thereafter  at 
intervals  mat  to  asccecd  45  daya.  conduct  a 
main  cargo  door^fcn  iadicatoig  lytlaa 
f  unctioaal  check  to  accordance  with 
Paragraph  1  of  McDonoeli  Douglas  AU 
Operators  Letter  (AOL}  9-799,  dated  April  16. 
1974.  If  the  main  cargo  door-open  indicating 
system  fimctionei  check  is  not  successfuHy 
accomfrfiahed,  repea-  the  main  cargo  door- 
open  indicating  system  prior  to  further  flight, 
in  accordance  with  AOL  9-799L 

C.  Widtin  te  aext  30  daya  after  May  3(K 
1989  (the  eOectrve  date  of  ABaeadment  3»- 
6216),  and  thereafter  at  intervala  not  to 
exceed  45  days,  inspect  and  modify  tlie  main 
cargo  door  control  panel  access  door,  spacer 
block,  and 'T"  handle  stowage  clip,  in 
accordance  with  McDonnell  Douglas  AOL  9- 
799A,  dated  famnry  22, 1975,  and  AOL  9-79. 
dated  April  1ft  1974,  paragraph  2.A.  In 
addition,  toq>ect  the  cootral  paael  accesa 
dooe  to  UHiis  the  door  caa  be  aecued  to  the 
down  and  locked  poaMioa.  li  the  oontrai 
panel  access  dooc  cannot  be  aecured  to  the 
down  and  loi'ked  position,  repair  prior  to 
furtlier  flight 


D.  Unless  prevKHisly  aceomptiahed  bi 
accordance  wMt  paragraph  f2)  of  AD  7S<-03* 
03.  Amendaieal  3V-3Vft  wfthto  the  next  M 
daya  aflet  May  ».  19M  (the  effectiw  da  to  of 
Amendment  39-881^.  verify  that  tl»  mam 
cargo  door  hydraulic  ctmtni  valve  shaft 
operates  h«ely,  witliout  binding,  between  the 
operate  neutral  and  neutral  lock  positions. 
This  stiatt  be  accomplished  by  opening  tfae 
main  cargo  door  hydranh'c  control  valve 
control  panel  access  door  raising  the  T" 
handle  Dooglaa  P/N  4777888-1,  nid  pulling 
the  "T'  kantfle  vcrticatty  upward  to  its 
maximum  travel  (opeiato  ncatral  poaitiea). 
When  the  vertical  force  am  the  "T'  handle  is 
relieved,  tlte  main  cargo  door  hydraulic 
control  valve  shaft  should  return  to  the 
neutral  lock  (down)  position  without  binding. 
Replace  the  main  cargo  door  hydrauHc 
control  valve.  Douglat  P/N  9n9986-S0(XI. 
prior  to  further  fh^lit  K  die  vaiva  shaft  does 
not  return  freely  to  the  Beolral  lock  poaitiaB. 

E.  Withto  tfae  next  30  daya  after  May  30. 
1989  (the  effective  date  of  Amendment  31^ 
6216),  inspect  the  main  cargo  door  exterior 
lock  pin  handle  and  latch  actuating  socket 
markings  in  accordance  with  paangrapb  4jC 
of  McDonnell  Douglas  AOL  9-7ga  datod 
April  16, 1974;  and  McDonnell  Douglas 
Drawings  7910689,  Revision  P.  dated 
November  29, 1973,  item  numbers  16  and  18 
(DC-9-19^  or  TtNiet.  RevttkM  AK,  dated 
January  21, 1977,  item  numbaca  18  aad  18 
(DC-e-32F,  -33F,  and  -34F).  If  the  exterior 
maikings  are  not  correct,  modify  in 
accordance  with  the  above  specified 
McDonnell  Douglas  drawings  prior  to  further 
flight. 

F.  Within  the  next  six  aaatfaa  aftor  the 
effective  date  of  this  amendment,  accomplish 
thefoBsMhv 

1.  Install  a  aiidiica^yt  door  hydwhc 
IsolatMB  valve  to  aeoardanee  with 
McDonnell  Douglas  Service  Bulletin  52-8L 
Revision  2.  dated  August  12, 1976;  and 

2  Install  a  new  mtdn  cargo  dooTKipen 
indicating  circuit  revise  the  existing  mato 
cargo  door-open  indicating  circuit  and  iostall 

a  nrnin  rnrgp  doOT-Opeil  ^'^^'''-^'^'ng  tyglem 

test  ciiGuit  m  accoKlaace  with  McDoaaaU 
Douglas  Service  Bulletin  52-82,  Revisioa  2. 
dated  November  21. 1985.  Compliance  with 
the  requirements  of  paragraph  B.,  above  may 
be  terminated  upon  the  accomplishment  of 
the  rcqairowcwte  of  this  paragraph. 

G.  Withto  one  year  after  ttie  effective  date 
of  this  amaadBMBt,  accanpliBh  die  foUowiop 

1.  Install  a  mato  carso  door  lock  pm 
viewing  window  to  accordance  with 
McDonnell  Douglas  Service  Bulletin  52-83. 
Revision  1.  dated  May  3. 1978;  and 

2.  Install  a  main  cargo  door  vent  system  in 
accordance  wrdi  McDonneH  Douglas  Service 
Bulletia  5S-10ft  dated  September  30, 1976; 
and 

3.  Modify  the  laain  cargo  door  latch 
operating  mechanism  in  accordance  with 
McDonnell  Douglas  Service  Bulletins  52-70 
dated  lammry  22, 1989,  and  52-87  dated  fime 
7, 1974;  and 

4.  toataQ  a  mate  cargo  door  binge  pin 
retainer  oo  each  end  irf  the  binye.  which  it 
approved  by  the  Manager,  Loa  Angeles 
Aircraft  CertHicatioo  Office.  FAA.  Northfweat 
Mountato  Regioa.  that  will  retato  the  hinge 
pin  in  the  eveoi  of  a  structural  failure  of  the 
pin;  and 


5.  Install  a  vent  doeropen  indicattaf 
system,  which  is  approved  by  theMuuagti. 
Los  Angeles  Aircraft  Certincatioa  Oflice. 
FAA.  Northwest  Mountain  Region,  that  will 
signal  the  appreprtoto  IK^  crew  ammliai , 
when  the  main  cargo  door  vent  door  is  not 
fully  closed  and  latched. 

H.  Compliance  with  the  requitements  of 
paragraphs  F..  C.I..  G.2..  G.3..  and  G.5.. 
constitutes  terminating  action  for  the  initial 
and  repetitive  inspections  peqnired  by 
paragraphs  A..  E,  and  C.  of  this  AD. 

I.  The  checks  and  modiGcations  specified 
in  paragraphs  A.  through  G.  of  this  AD  are 
not  required  on  airplanes  which  have  the 
main  cargo  doer  deactivated  and  sectu«d  ia 
the  closed  and  locked  position,  ia  accordance 
with  a  method  approved  by  the  Manage:.  Las 
Angeles  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region,  until  that  door 
is  reactivated. 

].  Compliance  with  the  requirements  of  this 
AD  constitutes  terminating  action  for  the 
requirements  of  AO  84-27-82  for  Model  IX>-9 
series  airplanes  only. 

Note.— The  requirements  of  AO  84-23-02 
relating  to  Model  DC-8  series  airplanes  are 
not  affected  by  this  AD. 

K.  An  alternate  meaas  of  roaiplianrr  or 
adjustment  of  the  coaopliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  l>y  the  Manager,  Los 
Angeles  Aircraft  CerHflcatlon  Office,  FAA. 
North%vest  Moeatato  Regton. 

Note.— The  lequesl  should  be  forwarded 
through  aa  FAA  Principal  Matotenaace 
Inspector  (I^4T),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Los  Angeles  Aircraft  Certification  Office. 

L  Special  {b[^  penails  Bay  be  iaaaed  to 
accordance  with  FAS  21.197  aad  21.198  to 
operate  airplanes  aapccssviiad  to  a  baae  to 
order  to  comply  with  the  requirements  of  this 
AD. 

An  persons  afTectod  by  this  directive 
who  h«ve  not  already  received  the 
appropriate  service  informatton  firom  the 
manufacturer  may  obtain  coptes  upon 
reqtwst  to  McDoitneil  Dou^as 
Corporation,  38S5  Lakewood  BotdevardL 
Long  Beach,  Cafifomia,  Attention: 
Director  of  Poblications,  Cl-LOO  (54-60). 
This  Information  may  be  examined  at 
FAA,  Northwest  Momrtain  Region, 
Transport  Anplane  Dffectorate,  17900 
Pacific  Higfiway  South,  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street.  Long  Beach,  Catifomia. 

Issued  in  Seattle,  Waakiagkoa.  oa  )idy  24. 
1989. 
DarTeUM.FBdsnaa. 

Acting  Manager.  Transport  Afrphme 
Directorvte.  A  ircraft  Certificatiom  Service. 
(FR  Doc  89-18014  Piled  »-l-8ft  9M  tim\ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

(FMtaM  No.  34-27063;  FM  Na  87-13-89) 

Proprietary  Trading  Systems 

AQCNCV:  Securities  and  Exchange 

Commission. 

ACTION:  Second  extension  of  comment 

period. 

SUMMANy:  The  Securities  and  Exchange 
Commission  is  extending  from  July  19, 
1989,  to  August  2, 1989,  the  date  by 
which  comments  must  be  received  on 
Securities  Exchange  Act  Release  No. 
26708  (April  11, 1989],  54  FR 15429, 
concerning  the  regulation  of  proprietary 
securities  trading  systems.  The 
Commission  previously  granted  an 
initial  extension  of  the  comment  period 
from  June  19, 1989,  to  July  19, 1989 
(Securities  Exchange  Act  Release  No. 
28935  (June  25. 1989),  54  FR  26055).  The 
Commission  is  now  extending  that 
period  a  second  time  in  order  to  permit 
potential  commentators  to  complete  the 
drafting  and  review  of  their  comments. 
DATE  Comments  should  be  received  on 
or  before  August  2, 1989. 
AOORCtSlS:  Comments  should  be 
submitted  in  tripUcate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Mail  Stop  6-9.  Washington.  DC 
20549.  Comment  letters  received  should 
refer  to  file  No.  S7-13-89.  All  comment 
letters  received  will  be  made  available 
for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington,  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT. 
Gordon  K.  Fuller,  Special  Counsel,  (202) 
272-2414;  or  Eugene  A.  Lopez,  Attorney. 
(202)  272-2828.  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW..  Mail 
Stop  5-1,  Washington,  DC  20549. 
tUFPLEMCNTARV  INFORMATION:  In 
Securities  Exchange  Act  Release  No. 
26708  (April  11, 1989),  54  FR  15429,  the 
Commission  published  for  public 
comment  proposed  Rule  15c2-10.  The 
proposed  Rule  would  provide  for 
Commission  review  of  proprietary 
securities  trading  systems  that  are  not 
operated  as  facilities  of  a  registered 
national  securities  exchange  or 
association  and  are  not  subject  to 
Commission  regulation  as  national 
securities  exchanges  or  associations 
pursuant  to  Section  6  or  15A  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
In  Securities  Exchange  Act  Release  No. 
26835  (June  15, 1989)^  54  FR  26055,  the 


Commission  graated  an  initial  extension 
of  the  comment  period  on  proposed  Rule 
15c2-10  from  June  29, 1989,  to  July  19, 
1989,  in  order  to  assist  commentators  in 
preparing  complete  and  thorough 
responses  to  the  questions  raised  in  the 
release. 

Since  that  time,  the  staff  has  been 
advised  that,  in  light  of  the  complex 
issues  raised  by  the  proposed  Rule, 
certain  commentators  need  additional 
time  to  complete  their  comments,  while 
others  are  awaiting  review  of  draft 
comments  by  key  officials  who  have 
been  on  summer  vacation.  Accordingly, 
in  order  to  ensure  that  Commission 
consideration  of  the  proposed  Rule  is 
informed  by  as  many  views  as  possible, 
the  Commission  is  granting  a  second 
extension  of  the  comment  period  on 
Securities  Exchange  Act  Release  No. 
28708  from  July  19, 1989,  to  August  2. 
1989. 

By  the  Commission. 
Jonathan  G.  Katz,  I 
Secretary. 

Dated:  July  26, 1989. 
[FR  Doc.  89-17949  Filed  8-1-89:  8:45  am] 
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17  CFR  Part  270 


[ReteSM  No.  IC- 17084;  International  Series 
110;  FHt  Na  87-20-89] 

Purchases  by  Registered  investment 
Companies  of  the  Securities  of 
Foreign  Banks  and  Foreign  Insurance 
Companies 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  is  proposing 
a  rule  which  would,  under  certain 
circumstances,  ease  restrictions  on 
registered  investment  companies' 
acquisitions  of  the  securities  of  foreign 
banks  or  foreign  insurance  companies. 
The  Commission's  rule  proposal  is 
designed  to  provide  registered 
investment  companies  more  flexibility  in 
making  such  acquisitions.  The  proposal 
would  have  the  effect  of  permitting 
registered  investment  companies  to 
pursue  a  broader  range  of  investment 
policies. 

date:  Comments  must  be  received  on  or 
before  October  2. 1989. 
ADDRESS:  Comment  letters  should  refer 
to  File  No.  S7-2D-89  and  be  submitted  in 
triplicate  to  Jonathan  G.  Katz.  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  The  Commission  will  make  all 
comment  letters  available  for  public 
inspection  and  copying  in  its  Public 


Reference  Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  M.  Glickman,  Etoecial  Counsel.  (202) 
272-3042,  or  Brian  M.  Kaplowitz, 
Assistant  Director,  (^2)  272-2048,  Office 
of  Regulatory  Policy,  Division  of 
Investment  Management,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

SUPPIXMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission  is 
seeking  public  comment  on  proposed 
rule  12dl-l  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et 
seq.)  (the  "Act").  Thie  rule  would  permit 
registered  investment  companies  to  hold 
securities  of  foreign  banks  and  foreign 
insurance  companies  without  regard  to 
the  limitations  of  section  12(d)(1)(A)  of 
the  Act  (15  U.S.C.  80a-12(d)(l)(A)). 

Executive  Summary 

Section  12(d)(1)(A)  of  the  Act  makes  it 
unlawful  for  a  registered  investment 
company  to  acquire  securities  issued  by 
any  other  investmeat  company  in  excess 
of  certain  limitatione.  The  broad 
deRnition  of  the  term  "investment 
company"  in  sections  3(a)(1)  and  3(a)(3) 
of  the  Act  (15  U.S.C  80a-3(a)(l)  and  15 
U.S.C.  80a-3(a)(3))  may  include  not  only 
those  organizations  typically  regarded 
as  investment  companies,  but  also 
banks  and  insurance  companies.  Section 
3(c)(3)  of  the  Act  (15  U.S.C  80a3(c)(3)) 
specifically  excludes  "banks"  and 
"insurance  companies"  from  being 
deemed  investment  companies,  but  the 
definitions  of  these  terms  do  not  include 
foreign  banks  and  foreign  insurance 
companies.  Proposed  rule  12dl-l  would 
both  define  such  foreign  entities  and 
except  them  from  t&e  definition  of 
"investment  company"  for  purposes  of 
determining  compliance  with  section 
12(d)(1)(A).  Thus,  tke  proposed  rule 
would  give  registered  investment 
companies  more  flaxibility  to  invest  in 
the  securities,  of  foreign  banks  and 
foreign  insurance  companies. 

Proposed  rule  12dl-l  would  contain 
only  two  conditions.  The  first  condition 
would  require  any  securities  acquired 
under  the  rule  to  bd  direct  interests  in 
the  foreign  bank  or  insurance  company, 
rather  than  interests  in  some  type  of 
entity  organized  under  the  auspices  of 
the  bank  or  insurance  company.  The 
other  condition  would  subject 
acquisitions  of  foreign  insurance 
company  voting  securities  made  in 
reliance  on  the  exemption  provided  by 
the  rule  to  the  same  limitations  that 
apply  to  acquisitions  of  voting  securities 
of  domestic  insuraace  companies. 

The  release  will  first  address  the    * 
background  and  purpose  of  section 


Federal  Register  /  Vol  54.  No.  147  /  Wednesday,  August  2,  1969  /  Imposed  Rules 


311^ 


12(d)(1)(A)  and  the  status  of  foreign 
banks  and  insurance  companies  under 
that  provision  and  other  provisions  of 
the  Act.  and  then  discuss  and  request 
public  comment  on  the  provisions  of  the 
proposed  new  rule,  including  the  costs 
and  benefits  associated  with  its 
adoption. 

Background 

A.  Introduction 

Section  12(d)(1)(A)  of  the  Act  imposes 
limitations  on  the  amount  of  securities 
of  investment  companies  which  may  be 
held  by  other  investment  companies 
registered  under  the  Act.'  Specifically, 
that  section  provides  as  follows: 

It  shall  be  unlawful  for  any  registered 
investment  company  (the  "acquiring 
company")  and  any  company  or  companies 
controlled  by  such  acquiring  company  to  . 
purchase  or  otherwise  acquire  any  security 
issued  by  any  other  Investment  company  (the 
"acquired  company"),  and  for  any  investment 
company  (the  "acquiring  company")  and  any 
company  or  companies  controlled  by  such 
acquiring  company  to  purchase  or  otherwise 
acquire  any  security  issued  by  any  registered 
investment  company  (the  "acquired 
company"),  if  the  acquiring  company  and  any 
company  or  companies  controlled  by  it 
immediately  after  such  purchase  or 
acquisition  own  in  the  aggregate — 

(i)  More  than  3  per  centum  of  the  total 
outstanding  voting  stock  of  the  acquired 
company: 

(ii)  Securities  issued  by  the  acquired 
company  having  an  aggregate  value  in  excess 
of  5  per  centum  of  the  value  of  the  total 
assets  of  the  acquiring  company:  or 

(iii)  Securities  issued  by  the  acquired 
company  and  all  other  investment  companies 
(other  than  Treasury  stock  of  the  acquiring 
company)  having  an  aggregate  value  in 
excess  of  10  per  centum  of  the  value  of  the 
total  assets  of  the  acquiring  company. 

Section  12(d)(1)(A)  does  not  restrict 
registered  investment  companies' 
holdings  of  securities  of  United  States 
banks  and  insurance  companies, 
primarily  because  section  3(c)(3)  of  the 
Act  specifically  excludes  "any  bank  or 
insurance  company"  from  the  definition 
of  "investment  company."  The 
definitions  of  the  terms  "bank"  and 
"insurance  company,"  however,  do  not 
include  foreign  entities.*  Therefore,  to 


'  The  section  also  limits  the  amount  of  securities 
uf  registered  investment  companies  that  may  be 
dcquired  by  an  investment  company,  whether 
registered  or  not. 

'  Section  2(a)(5)  of  the  Act  (IS  U.S.C.  B0a-2(a)(S)| 
defines  "bank"  as  follows: 

"Bank"  means  (A)  a  banking  institution  organized 
under  the  laws  of  the  United  States.  (B)  a  member 
bunk  of  the  Federal  Reserve  System.  (C)  any  other 
banking  institution  or  trust  company,  whether 
incorporated  or  not.  doing  business  under  the  laws 
of  any  State  or  of  the  United  States,  a  substantial 
portion  of  the  business  of  which  consists  of 
receiving  deposits  or  crxercising  fiduciary  powers, 
similar  to  those  permitted  to  national  btnks  under 


the  extent  that  foreign  banks  and 
insurance  companies  are  involved  in 
owning,  holding,  trading,  investing  or 
reinvesting  in  securities,  they  may  be 
deemed  to  be  investment  companies 
within  the  definition  of  section  3(a)  of 
the  Act  (15  U.S.C  80a-3(a])  and  as  that 
term  is  used  elsewhere  in  the  Act.' 
Registered  investment  companies  would 
then  be  restricted  by  section  12(d)(1)(A) 
in  the  amount  of  securities  of  these 
entities  that  such  investment  companies 
may  acquire.  Conversely,  because  the 
term  "insurance  company"  does  not 
include  a  foreign  insurance  company, 
the  limitation  imposed  by  section 
12(d)(2)  would  not  apply  to  foreign 
insurance  companies.* 

the  authority  of  the  Comptroller  of  the  Currency, 
and  which  is  supervised  and  examined  by  State  or 
Federal  authority  having  supervision  over  banks, 
and  which  Is  not  operated  for  the  purpose  of 
evading  the  provisions  of  this  title,  and  (D)  ■ 
receiver,  conservator,  or  other  liquidating  agent  of 
any  Institution  or  firm  induded  in  clauses  (A),  (B). 
or  (C)  of  this  paragraph. 

Section  2(a)(17)  of  the  Act  (15  U.S.C.  80a-2(a)(17)) 
defines  "insurance  company"  as  follows: 

"Insurance  company"  means  a  company  which  is 
organized  as  an  insurance  company,  whose  primary 
and  predominant  business  activity  is  the  writing  of 
insurance  or  the  reinsuring  of  risks  underwritten  by 
insurance  companies,  and  which  Is  subject  lo 
supervision  by  the  insurance  commissioner  or  a 
similar  oFTicial  or  agency  of  a  State:  or  any  receiver 
or  similar  official  or  any  liquidating  agent  for  such  a 
company,  in  his  capacity  as  such. 

*  An  "investment  company"  is  defined  in  section 
3(a)(1)  of  the  Act  as  any  issuer  which  is.  holds  itself 
out  as  being  engaged  primarily,  or  proposes  to 
engage  primarily.  In  the  btisiness  of  investing, 
reinvesting,  or  trading  In  securities. 

An  "investment  company"  is  defined  in  section 
3(aK3)  of  the  Act  as  any  issuer  which  is  engaged  or 
proposes  to  engage  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading  in  securities, 
and  owns  or  proposes  to  acquire  investment 
securities  having  a  value  exceeding  40%  of  the  value 
of  the  issuer's  total  assets  (exclusive  of  Government 
securities  and  cash  items)  on  an  unconsolidated 
basis. 

"Investment  securities"  are  defined  in  section 
3(a)(3]  to  include  all  securities  except  (A) 
Government  securities,  (B)  securities  issued  by 
employees'  securities  companies,  and  (C)  securities 
issued  by  majority-owned  subsidiaries  of  the  owner 
which  are  not  investment  companies. 

*  Section  12(d)(2)  of  the  Act  (15  U.S.C.  80a- 
12(d)(2))  imposes  certain  limitations  on  registered 
investment  companies'  holdings  of  United  States 
insurance  company  securities: 

It  shall  be  unlawful  for  any  registered  investment 
company  and  any  company  or  companies  controlled 
by  such  registered  investment  company  to  purchase 
or  otherwise  acquire  any  security  (except  a  security 
received  as  a  dividend  or  as  a  result  of  a  plan  of 
reorganization  of  any  company,  other  than  a  plan 
devised  for  the  puipose  of  evading  the  provisions  of 
this  paragraph)  issued  by  any  insurance  company  of 
which  such  registered  investment  company  and  any 
company  or  companies  controlled  by  such 
registered  company  do  not.  at  the  time  of  such 
purchase  or  acquisition,  own  in  the  aggregate  at 
least  25  per  centum  of  the  total  outstanding  voting 
stock,  if  such  registered  cor.pany  and  any  company 
or  companies  controlled  by  it  own  in  the  aggregata. 
or  as  a  result  of  such  purchase  or  acquisition  will 
own  In  the  aggregate,  more  than  10  per  centum  of 
the  total  outstanding  voting  stock  of  such  insurance 
company. 


B.  Legislative  History  of  Section 
12(d)(1)(A) 

Section  12(d)(1)(A)  was  enacted  ai  a 
part  of  the  Investment  Company 
Amendments  Act  of  197a*  replacing  a 
less  restrictive  provision.*  The  Report  of 
the  House  Committee  on  Interstate  and 
Foreign  Commerce  ^  noted  that  the  new 
provision  was  intended  to  address  the 
Commission's  concerns  about  fund 
holding  companies,  as  set  forth  in  the 
Commission's  report  Public  Policy 
Implications  of  Investment  Company 
Growth  ('PPI"  or  the  "Report").*  The 
first  concern  was  that  the  exercise  of  or 
potential  for  influence  or  control  of  a 
registered  investment  company  by  a 
fund  holding  company,  or  a  group  of 
related  fund  holding  companies,  could 
be  disadvantageous  to  the  other 
investors  in  the  controlled  company.  In 
addition,  the  threat  of  redemption  by  the 
holding  company  or  companies  could 
cause  the  management  of  the  acquired 
company  to  deviate  from  the  investment 
program  or  policies  that  it  would 
otherwise  pursue.  Management  might 
also  be  required  to  maintain  large  cash 
balances  in  anticipation  of  large 
redemptions,  or  to  sell  off  a  large  portion 
of  its  assets  in  the  event  of  a 
redemption,  to  the  disadvantage  of  the 
other  investors  in  the  fund.*  Further,  as 
was  noted  in  the  Report  "inherent  in  the 
fimd  holding  company  structure  is  a 
layering  of  costs  including  advisory  fees, 
administrative  expenses,  sales  loads, 
and  brokerage  fees,  all  of  which  serve  to 
make  a  fund  on  funds  a  particulariy 
expensive  investment  vehicle."  '* 

The  Report  also  dismissed  the  claim 
that  the  fund  holding  company  structiuv 
provides  investors  with  diversification, 
noting  that  investment  in  a  single  mutual 
fund  offers  diversification  by  spreading 
the  investment  over  a  nimiber  of 
companies  in  different  industries.  "Any 


Because  the  purpose  of  proposed  rule  12dl-1  is  to 
place  foreign  insurance  companies  on  an  equal 
footing  with  domestic  insurance  companies, 
proposed  rule  12dl-l(8)(2)  would  apply  the 
limitations  of  section  12(d)(2)  to  the  purchase  of 
foreign  insurance  company  shares. 

»  Pub.  L  91-547.  enacted  December  14. 1970 

•  Section  12(dHl)  of  the  Act  formeriy  prohibited  a  , 
registered  investment  company  from  purchasing 

.more  than  five  percent  of  the  total  outstanding 
voting  stock  of  any  other  investment  compai^^ 
which  concentrates  its  investments  in  a  particular 
industry  or  group  of  industries  or  more  than  three 
percent  of  the  total  outstanding  voting  stock  of  any 
other  type  of  investment  company.  It  did  not  place 
any  limitation  oo  the  percentage  of  an  Investmeat  . 
company's  assets  which  oould  be  invested  in  other 
investment  companies,  however. 

'  H.R-  Rep.  No.  1382, 9l8t  Cong..  2d  Sess.  (1970).  al 
la 

■  H.R.  Rep.  Na  2337, 89th  Cong..  2d  Bess.  (19861. 

•  PPI  at  316-317. 
'•  Pn  at  318. 


BEST  COPY  AVAILABLE 


Fedatal  Kagjster  /  Vol  54.  No.  147  /  Wednesday.  AagAst  2.  1989  /Proposed  Rules 


added  value  of  diversification  oHered  by 
a  fund  on  binds,"  according  to  the 
Raport  "is  largely  illusory."  Although 
theoretically  there  may  be  a  greater 
spreading  of  risk,  as  a  practical  matter, 
"lyversifiiBation  upon  diversification 
does  not  result  in  greater  safety  in 
proportion  to  the  number  of  layers 
imposed  on  the  original  investment."  11 
In  any  event,  any  potential  advantages 
of  the  fund  holding  company  structure 
were  found  not  significant  enough  to 
warrant  duplication  of  fees  and 
expenses." 

C.  Statas  of  Foreign  Banks  Under  the 
Act 

As  was  noted  above,  foreign  banks 
may  be  deemed  to  be  investment 
companies  under  the  Act "  The 
CoBimission  has  not  previously 
addressed  the  status  of  these  entities 
under  section  12(d)(1)(A)  of  the  Act  or 
the  issue  of  whether  registered 
investment  companies  may  purchase 
securities  issued  by  foreign  banks. 
How«ver»  the  Commission  has  long 
recognized  in  other  contexts  that  most 
fore^  banks  are  very  much  unlike 
domestic  investment  companies,  and 
need  not  be  regulated  in  the  same 
manner. 

Beginning  in  1979,  the  Commission 
granted  exemptions  to  a  number  of 
foreign  banks  under  section  e(c)  of  the 
Act  (IS  U.S.C  80a-6(c)}.*«  permitting 
them  to  sell  their  debt  seciirities, 
directly  or  through  finance  subsidiaries, 
within  the  United  States  without 
registering  as  investment  companies 
under  the  Act.'*  More  recently,  the 


■■  PR  at  32a 

"  PPI  at  321.  See  section  12(dHl)(F)  of  the  Act  (15 
U.S.C.  80B-12(d)(l){F])  for  an  exception  to  the 
limitations  of  section  12(d)(1)  for  securities 
purchased  by  a  registered  investment  company  with 
low  sale*  load*  and  restrictions  on  it*  rights  to 
redeem  the  securities  purchased,  among  other 
provisions. 

'  *  5ea  supra  text  accompanying  notes  2  and  3. 

■  *  Section  e(c)  provide*  tfa«  Commission  broad 
exemptive  powers,  to  be  exerdaed  through 
rulemaking  upon  it*  own  motion,  or  by  order  upon 
application,  lo  txampt  condiUooally  or 
unconditionaUy  any  person,  security,  or  transaction, 
or  any  cIm*  or  daaaes  of  persons,  aecurities,  or 
transactioas.  from  any  provisions  of  the  Act  or  any 
rule  or  regulation  mder  the  Act.  if  and  to  the  extent 
that  the  exaaaption  i*  necessary  or  appropriate  in 
the  public  interest  and  consistent  with  the 
protection  of  investors  and  the  porpoaes  fairly 
intended  by  the  policy  and  provisiona  of  the  Act 

'  *  See,  e.$„  notice*  of  application  and  orders  for 
Banque  Nationale  de  Paris,  Credit  Lyonnais, 
ICansalUs.O*^*-Pankki.  Poat-Och  KredHbanken. 
Skandin«viska  Erskilda  Banken.  Societe  Generate 
and  Svanaka  Hapdelbanken.  Investment  Company 
Act  Ral.  No*.  1(1786 10771  (July  9. 1879)  (44  FR  41366- 
41377.  |uly  IS,  1879)  and  10BI3-10617  and  10820- 
10821  (August  7. 1879). 


Division  of  Investment  Management  (the 
"Division"),  by  delegated  authority,  has 
granted  foreign  banks  exemptions  under 
section  6(c]  to  sell  equity  securities  in 
the  United  States.'' 

In  1987,  the  Commission  adopted  rule 
6c-9  under  the  Act  (17  CFR  270.6c-9), 
permitting  foreign  banks  and  their 
flnance  subsidiaries  to  sell  debt 
securities  and  non-voting  preferred 
stock  without  registration  under  the 
Act.'^  The  only  conditions  to  the  use  of 
the  rule  are  that  the  issuer  register  the 
securities  under  the  Securities  Act  of 
1933  (15  U.S.C.  .77a  et  seq.)  (the 
"Securities  Acf ')  or  sell  the  securities 
pursuant  to  an  exemption  from  that 
Act's  registration  requirements;  that  any 
debt  securities  be  direct  obligations  of 
the  issuer  and  that  any  non-voting 
preferred  stock  be  a  direct  interest  in  the 
.  issuer;  and  that  a  foreign  issuer  and,  in 
the  case  of  a  fiaance  subsidiary,  its 
foreign  bank  parent.  Tile  Form  N-6C9  (17 
CFR  274.304)  appointing  a  United  States 
agent  for  service  of  process. 

A  foreign  bank  is  defmed  by  rule  6c-9 
as  a  banking  institution  incorporated  or 
organized  under  the  laws  of  a  country 
other  than  the  United  States  that  is 
regulated  as  sich  by  that  country's 
government  or  an  agency  thereof,  is 
engaged  substantiaUy  in  commercial 
banking  activity,  and  is  not  operated  for 
the  purpose  of  evading  the  provisions  of 
the  Act.'"  "Engaged  substantially  in 
commercial  banking  activity"  means 
"engaged  regularly  in,  and  deriving  a 
substantial  portion  of  its  business  from, 
extending  commercial  and  other  types  of 
credit,  and  accepting  demand  and  other 
types  of  deposits,  that  are  customary  for 
commercial  banks  in  the  country  in 
which  the  head  ofTice  of  the  banking 
institution  is  located."  " 

D.  Status  of  Foreign  Insurance 
Companies  Under  the  Act 

Foreign  insurance  companies,  like 
foreign  banks,  have  been  accorded 
special  treatment  by  the  Commission, 
notwithstanding  their  possible  status 
under  the  Act  as  investment  companies. 


'•  See.  e.g.,  notioes  of  application  and  orders  for 
Westpac  Banking  Corporation.  Investment 
Company  Act  Rel.Nos.  15181  ()une  27. 1986)  (51  FR 
24774,  )uly  8. 1986)  and  15217  (]uly  23. 1986); 
Barclays  PLC,  Invostment  Company  Act  Rel.  Nos. 
15180  duly  2. 1986)  (51  FR  24955.  |uly  9, 1986)  and 
15228  (July  29. 1986);  and  National  Westminster 
Bank  PLC.  Investment  Company  Act  Rel.  Nos.  15211 
duly  IS.  1966)  (51  FR  28619.  |uly  24. 19861  and  15248 
(Aug.  12. 1986). 

"  Investment  Company  Act  Rel.  No.  16093 
(October  29. 1987)  (52  FR  42280.  Nov.  4. 1987):  the 
rule  was  proposed  in  Investment  Company  Act  Rel. 
No.  15314  (Sept.  17. 1986)  (51  FR  34221,  Sept.  26. 
1886). 

"  Rule  ec-9(bMl). 

'»Rule6o-8(b)(J). 


In  this  regard,  the  Commission  has 
granted  a  number  df  exemptions  from  all 
provisions  of  the  Act  under  section  6(c) 
in  the  case  of  applications 
contemplating  both  debt  and  equitj 
offerings.*'*  As  has' been  die  case  with 
foreign  bank  exemptions,  these 
exemptions  have  been  requested  by 
foreign  insurance  oompanies  as  issuers; 
they  have  not  been  concerned  with 
registered  investment  company 
purchases  of  forei^i  insurance  company 
securities  or  with  section  12(d)(1)(A)  of 
the  Act. 

The  applications  have  generally 
included  representations  about  the 
nature  and  extent  of  supervision  and 
regulation  of  the  applicants'  business,  as 
well  specific  representations  about  the 
contemplated  offedngs:  Hiat  the  offering 
would  be  made  pursuant  to  an  offering 
memorandum  contfaining  appropriate 
information  about  the  securities  and  the 
issuer,  that  the  offering  would  be 
registered  under  the  Securities  Act  or 
made  pursuant  to  a  valid  exemption 
from  that  Act's  re^stration  provisions; 
that  in  the  case  of  debt  securities,  any 
public  offering  would  receive  an 
investment  grade  eating  from  a 
nationally  recognited  statistical  rating 
organization;  and  that  the  foreign  issuer 
would  appoint  a  IMited  States  agent  for 
service  of  process  (and,  in  some  cases, 
agree  to  submit  itself  to  the  jurisdiction 
of  certain  United  States  courts)." 

E.  Recent  Developments 

On  February  15. 1989.  the  Division,  in 
response  to  a  request  from  the 
Investment  Company  Institute  ("ICI"). 
issued  a  letter  (the  "ICI  letter")  stating 
that  it  would  not  recommend 
enforcement  action  to  the  Commission 
under  section  12(d)(l](A)(iii)  in  the  event 
that  a  registered  investment  company 
invested  more  than  ten  percent  of  its 
assets  in  certain  of  the  securities  of 
entities  that,  because  they  were  foreign 
banks,  might  be  deemed  to  be 
investment  compaiies.  Section 
12(d](l)(A)(iii)  prohibits  an  investment 
company  from  having  in  the  aggregate 
more  than  ten  percent  of  its  assets 


'"  See.  e.g.,  notices  of  application  and  orders  for 
Nationale-Nederianden  N.V.  (debt).  Investment 
Company  Act  Release  Nos.  12019  (Nov.  2, 1981)  (46 
FR  55463.  Nov.  9, 1981)  end  12062  (Nov.  3a  1961): 
Societe  Centrale  de  I'llnion  des  Assurances  de  Paris 
(equity).  Investment  Company  Act  Release  Nos. 
18104  (Nov.  2. 1987)  (52  FR  42753.  Nov.  ft.  1987)  and 
16145  (Nov.  24. 1987);  more  recently.  Aegon.  N.V. 
Investment  Company  Act  Rel.  Nos.  16798  (Feb.  7, 
1989)  (54  FR  8793.  Feb.  14. 1989)  and  16856  (Mar.  9. 
1989);  also  Legal  and  General  Group  PLC 
Investment  Company  Act  Rel.  Noa.  1678S  (Jan.  3a 
1989)  (94  FR  SSeft  Feb.  B.  1968)  and  16B3S  (Feb.  24. 
1989). 

"  See.  e.g..  Aegon  N.V..  supra  note  28. 
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invested  in  other  investment 
companies."  The  response  went  on  to 
provide,  however,  that  the  ten  percent 
limitation  imposed  by  section 
12(d)(l)(A)(iii]  could  be  exceeded  only  if 
the  excess  was  attributable  to  the  value 
of  debt  securities  and  non-voting 
preferred  stock  issued  by  foreign  banks 
as  defined  in  rule  6c-9(b)(2)  under  the 
Act.  The  no-action  response  did  not 
extend  to  investments  in  other  foreign 
bank  equity  securities  or  to  investments 
in  foreign  insurance  company  securities. 

Prior  to  the  issuance  of  the  ICI  letter, 
the  Division  had  considered  the 
limitations  imposed  by  section 
12(d)(l)(A](iii)  on  purchases  of  securities 
of  foreign  bardcs  and  foreign  insurance 
companies  in  its  letter  concerning 
Indosuez  Asia  Investment  Services  Ltd. 
(pub.  avail.  Mar.  21, 1988).  In  diat  letter, 
the  Division  indicated  that  a  Hong  Kong 
investment  company  (not  registered 
with  the  Commission)  could  purchase 
securities  of  Asian  banks  and  insurance 
companies  in  excess  of  the  ten  percent 
limitation  imposed  by  section 
12(d)(l)(A)(iii),  provided  Uiat  those 
entities  were  engaged  in  bona  fide 
banking  and  insurance  businesses.'^  In 
a  footnote,  the  Division  identified  the 
critical  elements  for  a  determination 
that  an  entity  was  engaged  in  those 
businesses.  "To  be  engaged  in  a  bona 
fide  banking  business,  a  foreign  bank 
would  have  to  meet  the  standards  of 
rule  6c-9.  To  be  engaged  in  a  bona  fide 
insurance  business,  a  foreign  insurance 
company  would  have  to  be  regulated 
and  licensed  by  the  government  of  the 
country  in  which  it  was  organized,  or  by 
an  agency  thereof,  and  be  "engaged 
primarily  and  predominantly  in  the 
writing  of  bona  fide  insurance 
agreements  of  the  types  specified  in 
Section  3(a)(8)  of  the  Securities  Act  of 
1933  (having  substantially  similar  credit, 
insurance  underwriting  and  investment 
risk  characteristics  as  those  sold  in  the 
United  States)  or  the  reinsurance  of 
risks  on  such  agreements  underwritten 
by  bona  fide  insurance  companies."  As 
discussed  below,  these  standards 
provide  the  basis  for  the  generic  relief 
from  section  12(d)(1)  proposed  in  this 
release. 


"  The  ICI  had  not  requested  no-action  advice 
under  section  12(d)(1)(A)(i),  which  prohibits  the 
acquisition  of  more  than  three  percent  of  the  voting 
stock  of  another  investment  company,  or  section 
lZ(d)(l)(A)(ii).  which  prohibits  the  acquisition  of 
securities  of  any  one  investment  company  with  an 
aggregate  value  exceeding  five  percent  of  the  total 
assets  of  the  acquiring  company. 

*''  The  issue  arose  because  the  Hong  Kong 
investment  company  also  held  securities  of  some 
registered  investment  companies.  See  supra  note  1. 
nnd  accompanying  text. .  . 


Discussion 

The  Commission's  preliminary  view  is 
that,  under  appropriate  conditions,  the 
limitations  imposed  by  section 
12(d)(1)(A)  need  not  apply  to  registered 
investment  company  purchases  of 
foreign  bank  and  foreign  insurance 
company  securities.  Hierefore,  the 
Commission  is  proposing  rule  12dl-l  for 
public  comment  Proposed  rule  12dl-l 
would,  in  effect,  exempt  acquisitions  of 
securities  of  foreign  banks  and  foreign 
insurance  companies  from  the 
limitations  imposed  by  secticm 
12(d)(1)(A)  by  stating  that  such  entities 
are  not  to  be  regarded  as  investment 
companies  for  purposes  of  determining 
compliance  with  the  limitations  imposed 
by  that  section.  Because  the  Commission 
sees  no  reason  to  distinguish  between 
subparagraphs  (i),  (ii)  and  (iii)  of  section 
12(d)(1)(A)  »*  in  the  case  of  purchases  of 
foreign  bank  and  foreign  insurance 
company  securities,  proposed  rule  12dl- 
1  would  provide  an  exemption  fit>m  all 
three  subparagraphs.  Proposed  rule 
12dl-l  would  apply  to  purchases  of  both 
debt  and  equity  securities. 

Paragraph  (a)  is  the  operative  portion 
of  the  proposed  rule.  Subparagraph 
(a)(1)  would  make  clear  that  the 
proposal  would  cover  only  direct 
obligations  of  or  interests  in  foreign 
banks  or  insurance  companies,  rather 
than  interests  in  any  collective  trusts, 
separate  accounts,  or  other  units 
organized  by  those  entities  that  fimction 
effectively  as  investment  companies. 
Subparagraph  (a)(2)  would  subject 
acquisitions  of  foreign  insurance 
company  voting  securities  made  in 
reliance  on  the  exemption  provided  by 
the  rule  to  the  same  limitations  that 
section  12(d)(2)  of  the  Act  imposes  upon 
acquisitions  by  registered  investment 
companies  of  the  voting  securities  of 
United  States  insurance  companies.  This 
condition  is  in  keeping  with  the  policy 
behind  the  rule  proposal  which  is  to 
treat  foreign  and  United  States  banks 
and  insurance  companies  in  an 
equivalent  manner  for  purposes  of 
section  12(d)(1). 

Paragraphs  (b)  and  (c)  would  define 
the  terms  "foreign  baidc"  and  "foreign 
insurance  company"  for  purposes  of  the 
rule.  The  definition  of  "foreign  bank"  for 
these  purposes  is  the  same  as  the 
definition  included  in  rule  6c-9  imder 
the  Act,  as  discussed  above."  While  no 
such  precedent  exists  for  the  definition 
of  "foreign  insurance  company,"  the  two 
alternative  versions  of  that  definition 
being  proposed  for  public  comment  have 


been  drafted  so  that  the  secorities  that 
would  be  covered  by  the  proposed  rule 
include  only  those  securities  issued  by 
institutions  that  are  engaged  in  a  bona 
fide  insurance  business  and  that  do  not 
function  as  investment  companies.  Thus, 
the  proposed  rule  specifies  that  the 
insurance  company  must  be  engaged 
primarily  and  predominandy  '*  in 
writing  bona  fide  insurance  agreements 
of  the  type  specified  in  section  3(a)(8)  of 
die  Securities  Act  (15  U.S.C.  77c(aM8)),*T 
except  for  the  substitution  of 
supervision  by  foreign  government 
insurance  regulators  for  the  state 
regulators  referred  to  in  that  section. 
The  version  of  paragraph  (c)  presented 
in  Alternative  I  includes  additional 
language  designed  to  clarify  the  types  of 
agreements  that  may  constitute  the 
primary  business  of  the  insurance 
company;  the  agreements  are  to  have 
various  characteristics  similar  to  those 
sold  in  the  United  States.  Thus,  the 
exemption  provided  by  Alternative  I 
would  not  extend  to  contracts  whose 
essential  features  had  not  actually  been 
subject  to  section  3(a)(8)  scrutiny  in  the 
United  States.  Alternative  II  does  not 
include  this  additional  language  out  of 
concern  that  the  language  mi^t  be 
confusing  to  investment  companies  or 
might  make  the  appropriate  section 
3(a)(8]  analysis  unduly  difficult  The 
Commission  is  specifically  requesting 
comment  as  to  whether  the  addidonal 
language  included  in  Alternative  I  is 
necessary  or  helpful  in  characterizing 
the  types  of  foreign  insurance 
companies  whose  securities  would  be 
covered  by  the  proposed  rule. 
Paragraphs  (b)  and  (c)  also  provide  that 
the  foreign  entities  must  not  be  operated 
for  the  purpose  of  evading  the 
provisions  of  the  Act. 

The  proposed  rule  is  intended  to  meet 
the  wishes  of  registered  investment 
companies  for  greater  flexibihty  with 
respect  to  investments  in  foreign 
banking  and  insurance  institutions, 
without  compromising  the  protections 
afforded  by  section  12(d)(1)(A)  to 
purchasei^  of  shares  in  registered 
investment  companies.  As  was  noted 
above,  section  12(d)(1)(A)  was  enacted 
to  deal  with  the  problems  posed  by  the 


'*  The  subparagraphs  are  set  forth  in  part  A  of 
the  Bockgmand  portion  of  this  release. 
*'  See  supra  text  accompanying  notes  17  to  18. 


"  This  language  derives  from  the  defmition  of 
insurance  company  found  in  section  2(a)(17)  of  the 
Act.  See  supra  note  2. 

"  Variable  annuity  contracts,  for  example,  are 
not  bona  fide  insurance  agreements  of  the  type 
included  in  section  3(a)(6)  of  the  Securities  Act.  In 
S.E.C.  v.  Variatrfe  Annuity  Life  Ins.  C^.  of  America. 
3S9  U.S.  65  (19591.  the  Supreme  Court  concluded  that 
such  contracts  were  securities  subject  lo  federal 
securities  regulation,  and  that  the  issuer  of  such 
contracts  was  an  investment  company  and  should 
be  regulated  as  such.  See  also  S.E.C.  *.  United 
Benefit  Life  Ins.  Co..  387  U.S.  202  (1967). 
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control  of  invettiiieiit  oompanies  by  fund 
hotding  cooipaniei,  at  weU  u  the 
layering  of  oosts  to  invecton  inherrait  in 
tfaa  fond  holding  oonqMny  stnicture. 
These  problems  shoold  not  arise  in  the 
case  of  an  investment  ccnnpany 
investing  in  foreign  bank  or  foreign 
insurance  company  securities.  Securities 
issued  by  foreign  banks  and  foreign 
insurance  companies  are  generally  not 
redeemable.  In  addition,  to  the 
Commission's  knowledge,  foreign  banks 
and  insurance  companies,  unlike 
investment  companies,  do  not  charge 
advisory  fees  and  sales  loads  to 
purchasers  of  their  securities." 
Therefore,  a  shareholder  in  an 
invesiment  company  relying  on  the 
proposed  rule  would  not  incur  an 
additional  layer  of  costs  associated  with 
his  investntent  in  the  investment 
company.  Further,  because  banks  and 
insurance  companies  are  engaged  in 
businesses  that  are  not  aimply 
investmeut  businesses,  the  purchase  of 
securities  of  a  number  of  different 
foreign  banks  and  insivance  companies 
may  result  in  genuine  diversification 
and  spreading  of  risks. 

Finally,  because  the  proposed  nde 
would  cover  acquisitions  of  fweign  bank 
and  forei^  insurance  company 
securities  l^  registered  investment 
companies,  and  deals  only  with  issues 
related  to  section  12(d)(1)(A)  of  the  Act, 
it  does  not  include  any  restrictions  as  to 
type  of  security  or  conditions  of  the 
offering.  Such  restrictions  might  be 
appropriate  in  a  rule  or  exemptive  order 
relating  (o  purchases  of  foreign  bank 
and  foreign  insurance  company 
securities  by  other  investors. '' 

Cost^enefit  of  Proposed  Action 

Proposed  rule  12dl-l  would  not 
impose  any  cost  burden  on  registered 
investment  companies  desiring  to  utilize 
its  provisions.  As  discussed  above,  the 
Commission  does  not  expect  that  the 
proposed  rule  would  increase  costs  to 
persons  purchasing  shares  of  registered 
investment  companies.  To  the  contrary, 
the  rule  should  beneHt  investment 
companies  and  their  shareholders  by 
providing  greater  flexibility  to  them  in 
their  purchases  of  securities  of  foreign 
banks  and  foreign  insurance  companies. 

The  Commission  specifically  invites 
comments  on  its  assessment  of  the  costs 
and  benefits  associated  with  the 
proposal,  including  estimates  of  any 


**  Th*  Coouniuion  apecirtcaliy  re<|ue«U  commant 
on  Ikia  maUer. 

**  A*  was  diacnaaed  above,  the  applicatiana 
lelatint  to  aalM  in  Uic  United  Stataa  of  faraigo  bmk 
and  leraiin  inafanoaxowpony  ■ecowtioa  did 
oonlaia  aoworal  coadttknia.  See  aapta  aotaa  14-21, 
and  accompanying  text. 


costs  and  benefits  perceived  by 
commenters. 

Summary  of  Initial  Regulatory 
Flexibility  Analy^ 

In  accordance  with  5  U.S.C.  603,  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysi.s 
regarding  proposed  rule  12dl-l.  The 
Analysis  states  that  the  proposed  rule  is 
designed  to  provide  investment 
companies  mooe  flexibility  in  acquiring 
the  securities  of  foreign  banks  and 
foreign  insurance  companies.  It  states 
that  the  Commission  does  not  believe 
that  the  condituns  to  the  use  of  the  rule 
would  be  burdensome  to  investment 
companies,  regardless  of  their  size,  and 
notes  that  investment  companies  may 
elect  to  use  the  rule  or  not  depending  on 
their  investmeat  policies.  The  Analysis 
states  that,  in  die  absence  of  the  rule, 
investment  companies  would  need  to 
file  applications  with  the  Commission  in 
order  to  pursue  certain  investment 
policies  which  the  proposed  rule  would 
permit,  and  that  the  costs  of  that  process 
would  fall  most  heavily  on  small 
entities.  A  copy  of  the  Initial  Regulatory 
FlexibiUty  Analysis  may  be  obtained  by 
contacting  Aim  M.  Ghckman,  Mail  Stop 
5-2,  Securities  and  Exchange 
Commission,  4(0  Fifth  Street  NW., 
Washington,  DC  20549. 

List  of  Subjects  in  17  CFR  Part  270 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  Proposed  Rule 

Part  270  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  shown. 

PART  270— RULES  AND 
REGULATIONB,  INVESTMENT 
COMPANY  ACT  OF  1940 

The  authority  citation  for  Part  270  is 
amended  by  adding  the  following 
citations: 

Authority:  Sees.  3S,  4a  54  Stat.  841,  842;  15 
U.S.C.  80a-37. 8to-89;  The  Investment 
Company  Act  of  1940.  as  amended.  15  U.S.C 
80a-l  et  seq.\  unlets  otherwise  noted.  *  *  * 
S  270.12dl-l  is  also  issued  under  Sees.  6(c) 
(15  U.S.C.  60a-6(c)]  and  88(aj  (15  U.S.C.  80a- 
37(a)). 

2.  By  adding  {  27ai2dl-l  to  read  in 
either  one  of  the  two  following  ways: 

Alternative  I 

9270.12dV1    EMmptlon  from  the 
Hmttatton  liivooad  by  MCtien12<dM1NA)  of 

BW  AC!  lOT  f  mHIMBOnS  Of  ■•CIMBesOl 

foreign  banks  and  foreign  insurance 


(a)  For  purposes  of  determining 
compliance  with  section  12(d)(1)(A)  of 


the  Act  (15  U.S.C.  80a-12(d)(lKA)),  a 
fweign  bank  or  foreign  insurance 
company  shall  not  be  considered  an 
investment  company;  Provided  however, 

(1)  That  this  rule  shall  apply  only  to  a 
purchase  or  other  acquisition  by  a 
registered  investment  company  of  a 
direct  interest  in,  or  obligation  of,  a 
foreign  bank  or  foreign  insurance 
company;  and 

(2)  That  acquisitions  by  a  registered 
investment  company  of  the  securities  of 
a  foreign  insurance  company  shall  not 
exceed  the  limitatk>ns  imposed  by 
section  12(d)(2)  of  the  Act  (15  U.S.C 
80al2(d)(2))  upon  the  acquisition  by  a 
registered  investment  company  of 
securities  of  an  insurance  company  as 
defined  in  section  2(a)(17)  of  the  Act  (15 
U.S.C.  80a-2(a)(17D. 

(b)  For  purposes  of  this  section, 
"foreign  bank"  means  a  foreign  bank 
within  the  meaning  of  rule  6c-9  under 
the  Act  (17  CFR  270.8O-9).    ■ 

(c)  "Foreign  insurance  company" 
means  an  insurance  company 
incorporated  or  organized  under  the 
laws  of  a  country  other  than  the  United 
States,  or  a  political  subdivision  of  a 
country  other  than  the  United  States, 
that  is: 

(1)  Regulated  as  such  by  that 
country's  or  subdivision's  government  or 
any  agency  thereof 

(2)  Engaged  primarily  and 
predominantly  in  (i)  the  writing  of  bona 
fide  insurance  agreements  of  the  type 
specified  in  section  3(a)(8)  of  the 
Securities  Act  of  lfl33  (15  U.S.C. 
77c(a)(8)),  except  for  the  substitution  of 
supervision  by  foreign  government 
insurance  regulators  for  the  regulators 
referred  to  in  that  section,  and  having 
substantially  similar  credit,  insurance 
underwriting  and  Investment  risk 
characteristics  as  those  sold  in  the 
United  States;  or  (U)  the  reinsurance  of 
risks  on  such  agreements  underwritten 
by  bona  Rde  insuifince  companies;  and 

(3)  Not  operated  for  the  purpose  of 
evading  the  provisions  of  the  Act. 

Alternative  II 

9270.l2dl-1    Exemption  from  the 
limitation  impoeed  by  section  l2(d)<iXA)  of 
the  Act  for  acquisHiens  of  securtMes  of 
foreign  banlts  and  foreign  insurance 
companies. 

(a)  For  purposes  of  determining 
comphance  with  section  12(d)(1)(A)  of 
the  Act  (15  U.S.C.  80a-12(d)(l)(A)),  a 
foreign  bank  or  foreign  insurance 
company  shall  not  be  considered  an 
investment  company;  Provided  however, 

(1)  That  this  rule  shall  apply  only  to  a 
purdiase  at  other  acquisition  by  a 
registered  investaent  company  of  a 
direct  interest  in.  or  obligation  of,  a 
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foreign  bai^  or  foretge  insurance 
company;  and 

(2)  That  acquisitions  by  a  registered 
investment  company  of  tfie  secoritics  of 
a  foreign  insurance  company  shall  not 
exceed  the  femtafions  nnposed  by 
section  12(rf)(2)  of  the  Act  (15  U.S.C. 
80al2(dX2})  upoa  the  aequisitiaB  by  a 
registered  investment  company  of 
securities  of  an  insurance  company  as 
defined  in  section  2(a)(17)  of  the  Act  (15 
U.S.C.  80a  2{a)(17)). 

(b)  For  purposes  of  tlas  section, 
"foreign  bank"  means  a  foreign  bank 
within  the  meaning  of  rule  6c-9  under 
the  Act  (17  CFR  27a6cr-9). 

(c)  "Foreign  insutance  company" 
means  an  iosuraoee  company 
incorporated  or  organized  under  &e 
laws  of  a  country  other  than,  the  United 
States,  or  a  political  subdivision  of  a 
country  other  than  the  United  States, 
that  is: 

(1)  Regulated  as  such  by  that 
country's  or  subdivision's  government  or 
any  agency  thereof; 

(2)  Engaged  primarily  and 
predoRiinsntty  in  (i)  Ae  writing  of  bona 
fide  insurance  agreenents  ti  fte  tjppe 
specified  in  section  3(a)(81  of  the 
Securities  Act  of  1933  (15  U.S.C. 
77c(a]tft)>,  excefit  fas  te  snbatitntioii  of 
supervision  by  foreign  gnvenanent 
insurance  regulators  for  the  regulators 
referred  to  in  that  sectioii;  as  p9  the 
reinsurance  of  risks  on  such  agreements 
underwritten  by  bona  fide  insmwice 
companies;  and 

(3)  Not  operated  for  the  purpose  of 
evading  the  provisions  of  the  Act 

By  the  Commission. 
)onatha»G.  Kals, 
Secretary. 
July  26, 1989. 
[FR  Doc.  89-17950  Filed  »-V-W;  8i4S  amj^ 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adkniniatrafioa 

2t  CFR  Part  1308 

Scffeckifea  of  Controlled  Substances; 
Proposed  PCicemenf  of  N^- 
Dimethyianiphetafnirre  into  ScfieduiB  I 

MbENCv:  Enforcement  Adminiatraticn, 

Justice. 

Acnoic  Notice  of  proposed  rulemaking. 

SUMMARViThis  notace  of  propoeed 
rulemaking  is  issued  by  the 
Administrator  of  die  Dng  EBforcemcBt 
Administratioa  (PEA)  ta  place  NJ^ 
dimet^lamphetmine  into  Schedule  I  ai 
the  Cob  trotted  Sabataoces  Act  fiCSA)  (21 
U.S.C>  801  et  seq.\.  This  pcopooed  action 


l^  the  D£A  Acfaunis-'i-ator  is  based  on 
data  gathered  and  reviewed  liy  TXEA.  If 
final^ed.  this  profioted  action  woold 
impose  the  legulatory  control 
mechanisms  and  czimiaal  sandioas  of 
Schedule  1  on.  the  maaufactuie, 
distribution  and  possession  of  this 
substance. 

date:  Comments  tnust  be  submitted  on 
or  before  October  2. 1969. 
AOOMSS:  ComnwRts  aral  objection 
^oold  be  submitted  to  the 
Administrafor,  I>ug  EoforGement 
Administration,  Washington.  DC  20537. 
Attention:  DEA  Federal  Register 
Representative. 

FOR  Fuanm  iwroHiaanoii  comtact: 
Howard  McClain.  {r,  Chiei  Drug 
Control  Section,  Drug  Enfcrceraent 
AdministratioB,  Washiagtoa  DC  20637, 
Telephone:  (202)  307-7183. 

SUPPLBRBCTAin  JfHWaWIMW.  On 
August  3.^  1986^  the  Administrator  of 
DEA  issued  a  Sua!  nde  in  die  Federal 
Register  (53  FR  29232)  tempers^ 
placing  ^.A^-dimethylamphetamine  into 
Schedule  I  usiog  the  temporary 
scbedding  provisioas  of  the  CSA  (21 
US.C  811(h}). 

The  final  rule  which  becaaie  effective 
on  August  3, 1968.  was  based  on  a 
finding  by  the  Adminutrator  that  the 
emergency  scheduling  of  the  above- 
referenced  substance  was  necessary  to 
avoid  an  immiaent  hazard  to  the  pubhc 
safety.  Section  201ih)(2)  of  the  CSA  (21 
U.S.C.  ail(h)(2)}  requires  that  the 
emergency  scheduling  of  a  8i^>staace 
expires  at  the  end  of  one  year  from  the 
effective  date  ef  the  order.  However,  tf 
proceedings  to  schedule  a  substeace 
puKsuani  Ui  21  U.S.C.  811(a)(1)  have 
been  initiated  and  are  pending,  the 
temporary  scheduling  of  a  substance 
may  be  extended  for  up  to  six  months. 
Under  this  provision,  the  temporary 
scheduling  of  AUV- 
dimethyWnpfaetanune  which  would 
expire  on  August  3, 1989.  may  be 
extended  to  February  3, 1990.  This 
extension  is  being  ordered  by  the  DEA 
Administrator  in  a  separate  action. 

DEA  has  gathered  and  reviewed  the 
available  information  regarding  the 
actual  abuse  and  relative  abuse 
potential  of  WV-dimethylamphetamine. 
DEA,  in  conjunction  with  the  National 
Institute  on  Drug  Abuse  (NtDA),  has 
provided  for  the  synthesis  and  biological 
testing  of  this  substance.  By  letter,  the 
Administrator  has  submitted  data  which 
DEA  has  gathered  regarding  MJV- 
dimeth}4aa%>hstaniine  to  tiae  Assistant 
Secretary  for  Health,  Departauirt  of 
Health  and  Human  Services.  In 
accocdance  with  21  liS^C  811(b),  the 
DEA  Adsiinisfratoi  also  reqaerted  a 
scientific  aad  medicai  cv^nation  aad  a 


sdMdohqg re  i  laaiiaiiliiiii  far  NJV- 
dimethylamphetanme  froas  tiie 
Assistant  Secretary  far  HraMi. 

ThefottowtngM  a  sunmary  of  the 
availaMe  iaiormatian  ssbaiftted  Id  the 
Assistant  Secretary  for  HeoMt 
Cbenncatty,  ArjV-(fimeti«ylan«phetaffline 
is  NJfatpkan 

triMetliyiiM!nn.'iicenMJidfflRM  or 
A^JV.alpha-trimethylphwwiifiyiaBUue.  It 
is  a  ckwe  structmvl  anakigae  of 
ampbetnnine,  methemirfietaRnfle  and  N- 
ethytaniplietcfnniie,  aB  psychomotor 
stimulants  widi  demons traled  high 
abase  potentiafs. 

Data  exist  which  show  that  MAT- 
dimethylamphetamrne  exhibits  central 
nei'jons  system  stinralant  properties  in 
rodents  quaKtatrvely  simiTOT  to  those  of 
methamphetamine.  M^- 
(Kmethyiamphet amine  is  less  potent 
than  methainphetanrine.  ft  has 
rffscriminative  stimulus  properties  which 
enable  it  to  be  recognized  as  cocaine  by 
rodents  trained  to  (^scriminate  cocaine 
from  sahne.  ^v^-dfmethylamphefamine 
is  reported  to  be  self-administered  by 
monkeys  trained  to  self-administer 
cocaine.  It  is  about  three  times  less 
potent  than  methamphetamine  in  its 
lethal  effects  and  produces  neurotoxic 
effects  on  dopaminergic  nerve  terminals. 
SufHcient  data  exists  to  support  a 
Ending  that  TVJV-dimethylaanphetamine^ 

at  the  proper  dose,  iy  an  aiiip>w»nniinp. 

like  central  nervous  system  stimulant 
with  a  high  pctteatial  for  abuse. 

Since  the  summer  of  1987  law 
enforcement  agencies  have  seised  at 
least  20  clandestine  laboratories  (1ft  ia 
Calilocnia,  1  each  ia  Iowa  aad  Georgia) 
which  have  produced  N^ 
dimethylamphetamine.  Ova  57  kg.  of 
M^-dimethylanphetHmine  aad 
sufiicieni  precarsors  to  produce  sb 
additional  248  kg.  were  seized  at  these 
laboratories  Forensic  labotateries  have 
identified  AUV-dJmethylnaiphetrwniw  ui 
over  175  exhibits  (rf  dni^  evidence 
purchased  or  seized  by  law  enforoeracnt 
officials  since  the  nuddie  at  ISKT.  It  hao 
be»i  identiiicd  in  evidence  suban'ssions 
from  CaliSerma,  Iowa.  Alabama 
Missouri.  Colorado,  Utah,  Arizona. 
Kanaaa,  Florida  aad  Idaho. 

There  ^ve  been  no  reports  of  deaths 
or  injuries  specifically  attribnied  to  the 
abuse  of  AUV-dimethylaaiphefanime,  to 
date.  It  is  likely  that  imiividhMls  abasing 
this  substance  do  not  know  that  they  are 
taking  A(,A^i1niethylampbetamine  but 
dunk  that  they  are  taking 
methamphctemgie.  N.N- 
dimetfaylaraphetamine  has  been  sold 
and  Mafficked  as  mctilainphelamiiie  op 
speed.  Thast  any  infuries  or  adverse 
effects  assecia<fed  wid»  the  aee  sf  IV.flf- 
dimethyfamytietawiiie  are  Kkefy  to  be 
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reported  as  methamphetamine  or  speed 
related  incidents.  N,N- 
dimethylamphetamine's 
pharmacological  and  toxicological 
profiles  strongly  suggest  that  abuse  of 
this  substance  will  lead  to  health  and 
safety  risks  similar  to  those  produced  by 
amphetamine  and  methamphetamine. 
Since  A/ITV-dimethylamphetamine  is  only 
manufactured  in  clandestine 
laboratories,  there  are  additional  risks 
associated  with  its  abuse.  The  health 
and  safety  hazards  associated  with  the 
abuse  of  amphetamine  and 
methamphetamine  are  well  established. 
According  to  national  estimates  of 
emergency  room  mentions  from  the  Drug 
Abuse  Warning  Network  (DAWN),  there 
were  over  40,000  emergency  room 
mentions  associated  with  the  use  of 
methamphetamine  and  speed  during  the 
period  1966-1988.  Abuse  o{N.N- 
dimethylamphetamine  is  likely  to  cause 
similar  types  of  emergency  room 
episodes  and  may  already  have 
contributed  to  those  attributed  to 
methamphetamine  or  speed. 

There  are  no  commercial 
manufacturers  or  suppliers  of  N.N- 
dimethylamphetamine.  The  Food  and 
Drug  Administration  has  notified  DEA 
that  there  are  no  exemptions  or 
approvals  in  effect  under  section  505  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  for  A^A^dimethylamphetamine.  A 
search  of  the  scientinc  and  medical 
literature  revealed  no  indications  of 
current  medical  use  oiN,N- 
dimethylamphetamine. 

The  DEA  Administrator,  based  on  the 
information  gathered  and  reviewed  by 
his  staff  and  after  consideration  of  the 
factors  in  21  U.S.C.  811(c),  believes  that 
sufficient  data  exists  to  propose  that 
yV.N-dimethylamphetamine  be  placed 
into  Schedule  I  of  the  CSA  pursuant  to 
21  U.S.C.  811(a).  The  specific  findings 
required  pursuant  to  21  U.S.C.  811  and 
812  for  a  substance  to  be  placed  into 
Schedule  I  are  as  foUows: 

(1)  The  drug  or  other  substance  has  a 
high  potential  for  abuse. 

(2)  The  drug  or  other  substance  has  no 
currently  accepted  medical  use  in 
treatment  in  the  United  States. 

(3)  There  is  a  lack  of  accepted  safety 
for  use  of  the  drug  or  other  substance 
under  medical  supervision. 

Before  issuing  a  final  rule  in  this 
matter,  the  DEA  Administrator  will  take 
into  consideration  the  scientific  and 
medical  evaluations  and  scheduling 
recommendations  of  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  in  accordance  with  21  U.S.C. 
811(b).  The  recommendations  of  the 
Secretary  regarding  scientific  and 
medical  matters  are  binding  on  the 
Administrator  and  if  the  Secretary 


recommends  that  a  substance  should  not 
be  controlled,  the  DEA  Administrator 
will  not  control  it.  The  Administrator 
will  also  consider  relevant  comments 
from  other  concerned  parties. 

Interested  persons  are  invited  to 
submit  their  comments,  objections  or 
requests  for  a  hearing  in  writing  with 
regard  to  this  proposal.  Requests  for  a 
hearing  should  state  with  particularity 
the  issues  concerning  which  the  person 
desires  to  ba  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative. 

In  the  event  that  comments,  objections 
or  requests  for  a  hearing  raise  one  or 
more  issues  which  the  Administrator 
finds  warrant  a  hearing,  the 
Administrator  shall  order  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

Pursuant  to  Title  5,  United  States 
Code,  section  605(b),  the  Administrator 
certifies  that  the  proposed  placement  of 
yV./V-dimethylamphetamine  in  Schedule  I 
of  the  CSA  will  have  no  impact  upon 
small  businesses  or  other  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  The  substance  proposed  for  control 
in  this  notice  has  no  legitimate  use  or 
manufacturer  in  the  United  States.  In 
accordance  with  the  provisions  of  Title 
21,  United  States  Code,  Section  811(a), 
this  proposal  to  place  J^.N- 
dimethylamphetamine  into  Schedule  I  is 
a  formal  rulemaking  "on  the  record  after 
opportunity  for  a  hearing."  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  have  been  exempted  from 
the  consultation  requirements  of 
Executive  Order  12291  (46  FR 13193). 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  matter  does  not  have  sufflcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  21 CFR  Part  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  201(a)  of 
the  CSA  (21  U.S.C  811(a)),  and 
delegated  te  the  Administrator  of  DEA 
by  Department  of  Justice  Regulations  (28 
CFR  0.100),  the  Administrator  hereby 


proposes  that  21  CFR  Part  1308  be 
amended  as  follows: 

PART  1308— [AMENDED] 

1.  The  authority  citation  for  21  CFR 
Part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812.  871(b). 

2.  Section  1308.11  is  amended  by 
adding  paragraph  (f](3]  to  read  as 
follows:  j 

1308.11    Schedule  I. 

***** 

(0  *  *  * 

(3)  A/iA^-dimethylamphetamine  (also 
known  as  N.Af-trimethyl- 
benzeneethanamine;  ^.A^.alpha- 
trimethylphenethylamine),  1480. 

3.  Section  1308.11  is  further  amended 
by  removing  and  reserving  paragraph 
(g)(3). 

Date:  ]uly  27, 1969. 
lohn  C  Lawn, 

Administrator.  Drug  Enforcement 
Administration. 
[FR  Doc.  8&-18029  Filed  8-l-a9:  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Ctiapter  I 

IDocket  No.  N-89-2011:  FR-2665] 

RIN  2501-AA85 

Advance  Notice  of  Intention  To 
Develop  and  Peliiish  Fair  Housing 
Accessibility  Guidelines 

agency:  Department  of  Housing  and 

Urban  Development,  Office  of  the 

Secretary. 

ACTION:  Advance  Notice  of 

Development  of  Fair  Housing 

Accessibility  Guidelines. 

summary:  In  the  final  rule  implementing 
the  Fair  Housing  Amendments  Act  of 
1988  (54  FR  323t  January  23. 1989),  HUD 
announced  its  intention  to  publish 
"accessibility  guidelines"  to  provide 
additional  guidance  to  designers  and 
developers  of  residential  structures,  and 
to  the  public,  concerning  the 
requirements  of  the  amended  Fair 
Housing  Act  as  the  Act  relates  to 
accessibility  of  dwellings  for  use  by 
handicapped  persons. 

This  docimient  solicits  early  comment 
from  the  public  concerning  the  content 
of  the  accessibflity  guidelines,  and 
outlines  the  procedure  that  HUD  intends 
to  follow  in  developing  the  guidelines. 
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The  purpose  of  this  aotice-  is  to  secure 
expert  advice  from  the  public  on  the 
appropriate  content  of  the  accessibility 
guidelirres. 

DATES:  The  Department  is  not  providing 
in  this  notice  for  any  closing  date  far 
public  comment  on  the  guidelines.  It  is 
HUD's  intention  to  prepare  and  publish 
proposed  accessibility  guidelines  at  the 
earliest  practicable  time,  and  to  provide 
a  fixed  period  for  comment.  Public 
comment  will  be  considered  whether  it 
is  received  before  or  after  the 
publication  of  the  proposed  accessiliHUty 
guidelines.  To  the  extent  practicable, 
consistent  with  HUD's  plans  for  early 
publication  of  its  prc^Msal  advice  from 
the  public  received  in  response  to  this 
notice  will  be  considered  in  advance  of 
the  publication  of  the  proposed 
accessibility  guidelines. 

ADDRESS:  Interested  persons  are  ievited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel  Room 
10276.  Department  of  Housing  and 
Urban  Development,  451  Seventit  Street 
SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication,  whether  by 
outside  parties  or  HUD's  own  technical 
standards  contractor,  as  well  as  any 
communication  on  this  subject  matter 
received  by  HUD  before  the  publication 
of  this  notice,  will  be  available  for 
public  inspection  arwl  copying  from  7:30 
a.m.  to  5:30  p.m.  on  regulkf  business 
days  at  the  above  address. 

As  a  convenience  to  commenters.  the 
Rules  Docket  Qerk  will  accept  brief 
public  comments  transmitted  by 
facsimile  [FAX]  machine.  The  telephwie 
number  of  the  FAX  receiver  is  (202)  755- 
2575.  (This  is  not  a  toll-free  number.) 
Only  comments  of  six  or  fewer  total 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowlec^d,  except  thai 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
1(202)  755-7084.) 
FOR  FURTHER  MFORMATION  CONTACT: 

Margaret  Mlker.  Office  of  Multifamiiy 
Housing  Programs,  Room  6114. 
Department  of  Hauaiag  »Dd  U«ban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410.  Telephone  (202) 
755-3287  (voice)  or  755-6490  (TDD). 
(These  are  net  toll-free  numbers.) 

SUPPLEMENTATARY  IHFQBMATIONC  On 

September  13, 1980,  tfie  Presideat 
approved  Pub.  L  100^-430,  the  Fak 
Housing  A]neiM&nent&  Afit  of  1988. 
(Amendments  Ack^  This,  slatate  aaends 


the  Fair  Housing  Act— tftfe  Vm  of  the 
Civil  Rights  Act  of  1968— to  add,  aanng 
other  changes,  a  new  prohibition  against 
dftscrimination  on  the  basis  of  handicap. 
HUD^s  final  rnle  implementing  section 
6  of  the  Fair  Housing  Amendments  Act 
[54  FR  3232,  January  23. 1989)  provides 
that  covered  multifamiiy  dwellings  for 
first  occupancy  efter  March  13, 19?1 
must  be  designed  and  constructed  to 
have  at  least  one  accessible  building 
entrance  on  an  accessfWe  route,  unless 
it  is  impractical  to  do  so  because  of  the 
terrain  or  unusual  characteristics  of  the 
site.  The  rule,  at  §  100.205(c),  further 
provides  that  all  covered  nmltifamily 
dwellings  must  be  designed  snd 
constructed  in  such  a  manner  that — 

(1)  The  public  use  and  common  use 
areas  are  readily  accessible  to  and 
usable  by  handicapped  persois; 

(2)  All  the  doors  designed  to  allow 
passage  into  and  within  ail  premises  are 
sufCciently  wide  to  allow  passage  by 
handicapped  persons  in  wheelchairs; 
and 

(3)  All  premises  within  covered 
multifamiiy  dwellings  contain  the 
following  features  of  adaptable  design: 

— An  accessible  route  into  and 
through  the  covered  dwelling  unit 

— Light  switches,  electrical  outlets, 
thermostats,  and  other  envimrrmental 
controls  m  accessible  locations; 

— Reinforcements  in  balhroom  walls 
to  allow  later  installation  of  grab  bars 
around  the  toilet,  tub,  shover.  stall  and 
shower  seat,  where  such  facilities  are 
provided:  and 

— Usable  kitchens  and  bathrooms 
such  that  an  individual  in  a  wheelchair 
can  maneuver  about  the  space. 

The  statute  provides  t^t  compliance 
with  appropriate  requireffieats  of  the 
American  National  Standard  for 
buildings  and  facilities  providAng 
accessibility  and  usability  for  pkysicaAy 
handicapped  people  (ANSI  A117.1)  wiii 
satisfy  the  adaptive  design  requitementft 
quoted  in  numbered  paragraph  (3), 
above.  Furtfrer.  the  Department's 
regulation  implementing  the  Fair 
Housing  Amendments  Act  provides  that 
compliance  with  the  duly  er.acted  law  of 
a  State  or  miit  of  general  local 
government  which  hichides  the 
requirement  that  covered  multifamiiy 
buildings  have  at  least  one  accessibie 
entrance  on  an  accessible  route  and 
which  inchides  all  of  Hte  provisions  of 
paragraphs  (1),  (2)  and  (3)  above  wiH 
satisfy  the  reqmreraents  of  the  Federal 
statute.  (See  24  CFR  10O,a»{f).J  Finally, 
in  spite  of  the  secagBition  o£  ANSI 
A117.1  and  of  State  and  local  lawi,  the 
statute  directs  the  Secretary  of  Housing 
and  Urban  Devebpocnt  to  provide 
teoknicsl  assstance  to  Statesv  local 
governments  aaai  other  persons  in 


impfaiienting  all  of  these  requirements. 
It  is  appropriate,  therefore,  that  HUD 
develop  specific  gmleKney  representing 
an  acceptable  level  of  compUance  with 
the  requirements  of  the  statate.  These 
guidelines,  if  complied  with,  could  be 
raised  as  a  defense  in  a  complaint  ^ed 
with  HUD  under  the  Fair  Housing  Law 
based  upon  section  804(f)(3)(c). 
Developraent  td  appropriate 
accesstbtltty  guidelines  is  a  hi^dy 
technical  exercise  and  nrotves  • 
balancing  of  interests^  HUD  BUi«t 
develop  acceaaMahty  gvidritees  that  will 
address  all  of  the  above-mentioned 
requirements  and  that  will  interpret 
such  difficult  concepts  as  what 
constitutes  site  impracticality,  and  what 
design  standards  will  provide  for 
dwelling  unit  spaces  which  allow  for 
usability  and  maneuverability  within 
and  about  the  space  by  a  persea  in  a 
wheelchair.  The  accessibility  guidelines 
will  need  to  ensure  that  persons  with 
disabilities  are  afforded  the  degree  of 
accessibility  provided  for  in  the 
Amendments  Act  Ai  the  same  time,  the 
Department  must  be  mindful  of  the  costs 
of  providing  accessibility  and  mast  seek 
to  avoid  requirements  that  woold 
unnecessarily  increase  the  costs  of 
multifamiiy  constructioa.  The 
Department  believes  that  departures 
from  the  design  requirements  of  the 
ANSI  may  be  feAaiibie  that  witt  provide 
for  accessibility  at  lower  cost  (kan 
would  be  incurred  tf  following  ANSL 

The  Department  is  seeking  coounents 
from  persona  and  organizations 
concerned  with  adequate  acccssMtity 
and  with  cost-control,  in  order  to  assure 
that  the  accessibility  guidelines  strike 
the  proper  balance  between  these 
concerns.  Accordingly,  this  notice 
sdictts  technical  advice  fpoB  the  poMic 
concerning  the  form  and  content  of  its 
accessibility  guidelines.  Te  ounre  that 
all  interested  parties  are  given  the 
fullest  posfflbie  access  to  any  advice  the 
Department  has  or  will  receive  ob  this 
subject,  including  from  its  ows 
contractor(3).  a  public  docket  has  been 
opened  for  public  inspection  and 
copying  of  such  BateriaL 

CoDcients  received  ss  s  resirft  of  this 
notice,  and  those  received  after 
publkatian  of  the  proposed  guidelines  hi 
the  FedB^  Begistac;  aU  w»  be 
considered  before  the  accessibility 
guidelines  are  published  in  daeir  final 
form. 

Dated:  )uly  21.  TStB. 

Secretary. 

[FR  Doc  ee-47gQ»  FiM  e-)-i»  8:49  ain> 
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DEPARTMENT  OF  THE  TREASURY 


Internal  Revenue  Service 
26  CFR  Part  1 

[iNTL-304-«9] 
RIN  1545-AN11 

Transition  Rules  for  ttie  Allocation  and 
Apportionment  of  Interest  Expense 
and  Rules  Concerning  tiie  Treatment 
of  Financial  Products  that  Alter 
Effective  Cost  of  Borrowing 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


summary:  This  document  provides 
pro(fosed  Income  Tax  Regulations 
relating  to  transition  rules  for  the 
allocation  and  apportionment  of  interest 
expense  for  purposes  of  the  foreign  tax 
credit  rules  and  certain  other 
international  tax  provisions.  This 
document  also  provides  rules 
concerning  the  treatment  of  financial 
products  that  alter  effective  interest 
expense.  Changes  to  the  transition  rules 
were  made  by  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
These  regulations  are  necessary  to 
provide  guidance  needed  by  taxpayers 
engaging  in  international  transactions  in 
order  to  comply  with  these  changes.  In 
the  rules  and  regulations  portion  of  this 
Federal  Register,  the  Internal  Revenue 
Service  is  issuing  temporary  regulations 
relating  to  these  matters.  The  text  of 
those  temporary  regulations  also  serves 
as  the  comment  document  for  this  notice 
of  proposed  rulemaking.  Certain 
additional  regulations  are  also  proposed 
by  this  document. 

DATES:  These  regulations  are  proposed 
to  be  effective  for  taxable  years 
beginning  after  December  31, 1986. 
These  regulatipns  would  be  applicable 
to  the  allocation  and  apportionment  of 
interest  expense  for  taxable  years 
beginning  after  December  31, 1986, 
except  for  S  1.881-OT{b)(8).  which  is 
effective  for  transactions  entered  into 
after  September  14. 1988.  Comments  and 
requests  for  a  public  hearing  must  be 
delivered  or  mailed  before  September  1. 
1989. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention: 
CC:CORP:T:R  (INTL-952-86),  Room 
4429.  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Plambeck  202-566-6284  (not  a 
toll-free  call). 


SUPPLEMENTARY  INFORMATION: 

Background 


The  temporary  regulations  published 
in  the  rules  and  regulations  portion  of 
this  issue  of  the  Federal  Register  add 
new  temporary  regulations  §  1.861-13T 
and  a  new  paragraph  (b)(6)  to  §  1.861- 
9T.  For  the  text  of  the  temporary 
regulations,  see  T.D.  8257  published  in 
the  rules  and  regulations  portion  of  this 
issue  of  the  Federal  Register.  Certain 
additional  regulations  are  also  proposed 
by  this  document. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  5$3(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  Chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6]  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Administrator  of 
the  Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  ai^  Requests  for  a  Public 
Hearing         | 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Commissioner  of 
Internal  Reveaue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Infonnation 

The  principal  author  of  these 
proposed  regidations  is  David  Merrick 
of  the  Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel  Internal  Revenue 
Service.  Other  personnel  from  offices  of 
the  Internal  Revenue  Service  and 
Treasury  Department  participated  in 
developing  these  regulations. 

List  of  Subjects  in  26  CFR  1.881-1 
Through  1.997-1 

Income  taxes.  Aliens,  Exports,  DISCs, 
Foreign  investment  in  U.S..  Foreign  tax 
credit.  FSC,  Source  of  income,  U.S. 
investments  abroad. 


Proposed  Amendments  to  the 
Regulations         I 

The  temporary  regulations,  (T.D. 
8257],  published  in  the  rules  and 
regulations  portion  in  this  issue  of  the 
Federal  Register,  are  hereby  also 
proposed  as  final  regulations  under 
sections  861  and  664  of  the  Internal 
Revenue  Code  of  1986. 
Michael ).  Muiphy, 
Acting  Commissioner  of  Internal  Revenue. 

[FR  Doc,  89-17723  Rled  &-1-89;  8:45  am] 

WLUNG  CODE  4S3IH)1-« 


DEPARTIMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 
[Docket  No.  H-370! 
RIN  1218-AB15 


Occupational  Exposure  to  Bloodlx>rne 
Pathogens 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
action:  Proposed  rule;  notice  of 
additional  hearing  site. 

summary:  On  May  30, 1989,  OSHA 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  Occupational 
Exposure  to  Bloodbome  Pathogens  in 
the  Federal  Register  (54  FR  23042). 
Included  in  the  Notice  was  the 
scheduling  for  public  hearings. 

The  locations  announced  for  the 
hearings  were  Washington.  DC. 
Chicago,  IL,  and  San  Francisco,  CA.  The 
selection  of  these  sites  was  based 
primarily  on  geo^-aphical 
considerations.  The  American 
Federation  of  State,  County  and 
Municipal  Employees  requested  that  a 
fourth  hearing  be  held  in  New  York  City 
to  facilitate  the  pablic  participation  of 
individuals  in  the  New  York  City  area. 
OSHA  has  agreed  to  this  suggestion  and 
is  hereby  armouncing  that  a  hearing  will 
take  place  in  New  York  City  at  the  time 
and  address  indicated  below.  The  other 
hearings  will  take  place  on  the  dates 
and  at  the  locations  announced  in  the 
May  30  NPRM.  The  hearings  will  be 
conducted  in  accordance  with  the 
procedures  specified  in  that  Notice  at  54 
FR  23133. 

In  order  to  allow  interested  parties 
adequate  opportiaiity  to  decide  to 
participate  in  the  New  York  City 
hearing,  OSHA  is  allowing  additional 
time  for  the  submission  of  Notices  of 
Intention  to  Appear  and  of  statements 
for  that  hearing. 
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DATES:  Notices  of  Intention  to  Appear  at 
the  Washington,  DC,  Chicago,  IL,  and 
San  Francisco.  CA  hearings  must  be 
postmarked  on  or  before  August  14. 
1989.  Notices  of  Intention  to  Appear  at 
the  New  York  City  hearing  must  be 
postmarited  on  or  before  September  IS. 
1989.  Statements  and  any  documentary 
evidence  to  be  presented  at  these 
hearings  must  be  submitted  by  August 
31. 1989,  for  the  Washington,  DC 
hearing:  September  29. 1989,  for  the 
Chicago,  IL  and  San  Francisco,  CA 
hearings;  and  October  20, 1980,  for  the 
New  Yoric  City.  N.Y.  hearing. 

The  hearings  will  begin  at  10  a.m.  The 
date  and  location  where  each  will  be 
held  are  as  follows: 


AudMKity:  Sees.  0(b),  8(c),  and  8(g].  Pub.  L 
Sl-Sge,  84  Stat.  1583,  ISM.  1800:  29  U.S.C.  KS. 
657;  29  CFR  Part  1911:  Secretary  of  Labor's 
Order  No.  8-76  (41  FR  ZSOSO]) 

Signed  at  Washington,  DC  this  27th  day  of 
)uly.  1969. 
Aim  C  Md^fiDan, 
Acting  Assistant  Secretary  of  Labor. 
[FR  Doc.  89-16044  Hied  8-1-89;  8:45  am] 
■UMQ  COOE  4S1«-aS-« 


DEPARTMENT  OF  TRANSPORTATHM 
Coast  Guard 


Dsts  hMring  bogiw 

Uxalion 

1.Septsmber12,1969„.- 

The  AudMonum,  Franoas 

Perkins  Department  of 

Labor  BUWng.  200 

Oonettulion  Avenue, 

NW.,  Washinglon,  DC 

20210. 

^  Oclobw  17. 1969 

Ptflor  A,  Pukfttt  HouM, 

17  EaM  Monroe 

Slre«,  CMcago,  IL 

60603. 

3.  October  24, 1969 

Ttw  Cvystfll  BtifOOffit 

Sflfi  rrmclMttn  How, 

1231  Market  street. 

San  Frandsoo,  CA 

94103. 

4.  November  13, 1969 — 

The  &«l  Room, 

Roosevelt  Hotel,  4S  E 

45th  Street.  New  YorK 

New  York  10017 

33  CFR  Part  too 
[CG011 8»-Ml 

SpodilLocai 
CsNfoniis  AnmMl 


it  M  .  .all  ■  ■  M 

94IUUMIII 

Etfonis 


;  Notices  of  Intention  to 
Appear  at  the  hearings,  statements  and 
documentary  evidence  should  be 
submitted  to  Mr.  Tom  Hall.  OSHA 
Division  of  Consumer  Affairs.  Docket 
H-370,  Room  N-3647.  U.S.  Department 
of  Labor.  200  Constitution  Avenue  NW., 
Washington,  DC  20210,  telephone  (202) 
523-8615.  A  Notice  of  Intention  to 
Appear  also  may  be  transmitted  by 
facsimile  to  (202)  523-5046  or.  for  FTS,  to 
8-523-5046,  provided  the  original  and  4 
copies  of  the  Notice  are  sent  to  the 
above  address  thereafter. 

Notices  of  Intention  to  Appear  at  the 
public  hearings,  as  well  as  any  other 
information  gathered  by  the  Agency 
during  this  rulemaking,  will  be  available 
for  inspection  and  copjring  at  the  OSHA 
Technical  Data  Center  Docket  Office, 
Room  N-2625,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210,  telephone 
(202)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  )ames  Foster,  U.S.  Department  of 
Labor,  OSHA,  Office  of  Publ'c  Affairs, 
Room  N-3647.  200  Constitution  Avenue 
NW.,  Washington,  DC  20210,  telephone 
(202)  523-8151. 


aqcncy:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 


n  This  rule  adds  an  additional 
marine  event  to  Table  1  of  Part  100.1101 
of  Tide  33,  Code  of  Federal  Regulations. 
Table  1  lists  current  annual  marine 
events  held  in  Southern  California.  The 
annual  marine  event  being  added  is 
Naval  Station  San  Diego's  "Base  to  Base 
Swim"  held  in  San  Diego  Harbor  during 
the  month  of  July.  This  event  has 
approximately  200  swimmers  which 
could  pose  a  hazard  to  navigation.  The 
addition  of  this  marine  event  is 
necessary  to  provide  for  the  safety  of 
life  and  property  on  navigable  waters 
during  this  event 

DATES:  Comments  must  be  received  on 
or  before  September  18, 1989. 
AODRQB8ES:  Comments  should  be 
mailed  or  hand  carried  to  Commander, 
Eleventii  Coast  Guard  District  (b),  400 
Oceangate,  Suite  914.  Long  Beach, 
California,  90822-5399.  The  comments 
and  other  materials  referenced  in  this 
notice  will  be  available  for  inspection 
and  copying  at  Suite  914  at  the  above 
address.  Normal  ofHce  hours  are 
between  7:30  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTjg  E.E.  McLaughlin,  Eleventh  Coast 
Guard  District,  400  Oceangate,  Long 
Beach,  CA  90822,  Tel:  (213)  499-5318. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDll  90-08)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 


The  regulations  may  be  changed  in 
light  of  comments  received  All 
comments  received  before  die 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposaL  No  puUic  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  diat  the  opportunity  to 
make  oral  presentation  wUl  aid  the 
rulemaking  iRtJcess. 

Drafting  Information 

The  drafters  ai  this  regulation  are 
'    .g  E£.  McLaughlin,  prefect  officer, 
Seventh  Coast  Guard  Diitrict  Boating 
Affairs  Office,  and  LCDR  G.  R. 
Wheatiey,  project  attorney,  Qeventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Proposed  ReguJation 

The  Naval  Station  San  Diego's  "Base 
to  Base  Swim"  is  an  annual  event 
conducted  in  San  Diego  Harbor  during 
the  month  of  luly.  The  swim  commences 
in  the  vicinity  of  Pier  2  at  Naval  Station 
San  Diego.  California  and  proceeds 
southeriy  to  the  vicinity  of  the  boat 
landing  at  Naval  Amphibious  Base, 
Corenado.  California. 

Approximately  200  swimmers  are 
expected  to  participate  in  this  event  and 
coidd  pose  a  hazard  to  navigation. 
Therefore,  vessels  desiring  to  transit  the 
regulated  area  during  this  event  may  do 
so  only  with  clearance  from  a  patrolling 
law  enforcement  vessel  or  an  event 
committee  boat 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  imder 
Executive  Order  12291  on  Federal 
Regulation  and  non-significant  under 
Department  of  Transportation  regulatory 
policies  and  prtx:edures  (44  FR  11034; 
February  26. 1979).  The  economic  impact 
of  the  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certiHes  that,  if  adopted,  it 
will  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
100  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  10fr-{AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 
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AulhMity:  33  USH  1233:  49  CFR  1.46  «ji^ 

33  CPR  loaas. 

§10Ql11O1    lAmMdMi] 

2.  Section  100.1ll»  is  ameiuled  by 
adding  the  foHowing  event  to  TaUe  1: 

SoH  Omg9  MomtfSkHiap  9ate  to  Base  Swim 

Sponsor  Nmnri  Statnm  San  Dieso. 

Date  |«ily. 

Locafim:  San  Owg*  ounrnmcmg  m  the 
vicinity  of  Pier  2.  Naval  Statiaa  Sn  Oiego. 
California  and  then  proceeding  southerly  to 
the  vicinity  of  the  boat  landing,  at  the  Naval 
Amphibious  Base.  Coroaado,  California. 

Dated:  |d[y  7.  laiSL 
|.W.KiaH. 

Rear  Admiral.  U.S.  Cmxt  Coord.  Commemder. 
Elevaatb  Coast  Gtiofd  DietricL 

|FR  Doc.  •0.48060  Hied  8-1-fl»:  B:4S  am) 
MUMQ  COM  «ia.M4 


33CFRPWt1M 


IO0OI1  m-m\ 

SpccWLoe 

EvsntsMlIwi 

BetwMa  Oavta  Dm  pulllwad  City, 

AZ)  and  Headgate  Dan  ^Rartcar,  AZ9 

agency:  Coast  Guard,  DOT. 

ACnow:  Notice  of  proposed  nilemaking. 


:  This  rale  adds  an  addiHonal 
annual  marine  event  to  Table  1  of  Part 
100.1102  of  Title  33.  Code  of  Federal 
Regulations.  Table  1  iists  cuirent  annual 
marine  event  held  on  the  Colorado  River 
between  Davis  Dam  {Bullhead  City, 
Arizona)  and  Headgate  Dam  (Parker. 
Arizona^  The  event  being  added  is  the 
"Intemattional  Walerski  Race"  held  on 
Lake  Mmrralya  on  the  Colorado  River 
during  the  ■uoth  of  March.  This  event 
typicaUy  has  300  iMiliciiMints  operatmg 
at  high  speeds  which  oMikl  pose  a 
hazard  to  navigation.  The  addition  of 
this  marine  event  is  necessary  to 
provide  £or  the  safety  of  hfe  and 
property  on  navigabie  waters  during  this 
event. 

DATCB:  Comments  must  be  received  on 
or  before  September  18. 1989. 
AODRBSSES:  Comments  should  be 
mailed  or  hand  carried  to  Commander. 
Eleventh  Coast  Guard  District  (b).  400 
Oceangate.  Suite  914,  Long  Beach. 
California.  90622-5999. 

The  comments  and  other  i&aterials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
Suite  914  at  the  above  address.  Normal 
office  hours  are  between  7:30  a.m.  and 
4:00  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTMEB  MFOHMATION  CONTACT: 

l.Tjg  E.E.  McLaughlia.  Conamandef. 


Eleventh  Cost  Guard  District,  400 
Ch»aogate.  Lung  Beu::h.  CA  90622,  Tei: 
(213)  409-5311. 
SUPPLEMENTARY  INFORMATtON: 

Interested  petsons  are  tnvited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Ptreons  submittii^ 
comments  sfaoald  inclvde  their  names 
and  addresses,  identify  this  notice 
(CGDll  39^09}  and  the  specific  sectioa 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment. 

The  regulations  may  be  changed  m 
light  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  wiH  be 
considered  before  final  action  is  taken 
on  this  propocal.  No  puUic  hearing  is 
planned,  but  ese  otay  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  prasentation  wiU  aid  the 
rulemaking  process. 

Drafting  Infotmatkm 

The  draftere  of  this  regulation  are 
LTjg  E.E.  McLatighlin,  project  officer. 
Eleventh  Coast  Guard  District  Boating 
Affairs  Office,  and  LCDR  G.R. 
Wheatley,  project  attorney,  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Proposed  Reguhtioa 

The  Parker  Area  Chamber  of 
Commerce's  "Jntemational  Waterski 
Race"  is  an  asnaal  event  conducted 
during  the  month  of  March  an  Lake 
Moorvalya  on  the  Colorado  River. 

The  race  runs  from  La  Paz  County 
Park,  Road  R»nner  Resort  to  Vi  mile 
south  of  Biuewater  Marina. 
Approximately  300  skiboats,  26  feel  in 
length,  operating  at  high  speeds 
participate  in  this  event  and  could  pose 
a  hazard  to  navigation.  Therefore, 
vessels  desiring  to  transit  the  regulated 
area  during  the  event  may  do  so  only 
with  clearance  from  a  patrolling  law 
enforcement  vessel  or  an  event 
committee  boat. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Reguiatiwi  and  non-signiftcant  onder 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  eoonomic  hnpact 
of  this  proposal  is  expected  to  be  so 
minimal  that «  Cuil  regulatory  evaluation 
is  uaneoessia«y.  Since  the  iaapiact  of  this 
proposal  is  expected  io  be  mintmaJL  the 
Coast  Giiard  certifies  that,  if  adopted,  it 
will  not  have  significant  eoonomic 
impact  on  a  subsl^ntial  mimber  of  small 
entities. 


Ust  af  S«hjects  in  as  cm  Part  MNI 

Marine  safety. 'Nav^ation  (water). 

Regulations 

In  cortstderaticm  of  the  foregoing.  Part 
100  of  Title  33,  Cede  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U3.C.  1233: 49  CFR  1.46  and 
33  CFR  K)0.35.) 

§100.1102   lAraeoded] 

2.  Section  100.1102  is  amended  by 
adding  the  following  event  to  Table  1: 

International  Watarski  Race 

Sponsor:  Parker  Area  Chamber  of 
Coimnerce.  i 

Date:  March.       I 

Location;  The  Colorado  River,  commencing 
at  La  Paz  Couaty  Park,  thence  prDC«e<3kn|; 
southerly  akuig  the  aataral  flow  of  the  river 
to  mile  178  of  tiie  riwer  (approximately  ^  mile 
south  of  Bkjewater'Manina). 

Dated:  July  7. 1981 
).W.  Kioie. 

Rear  Admiral.  U.S.  Coast  Guard  Cowmandvr. 

Eleventh  Coast  Guard  District. 

[FR  Due.  89-18048  Filed  S-l-aS:  ft4S  am) 

BUXIMQ  CODC4»t(M4Hi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
lKY-052;  FRL-3621-71 

DesignatioD  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of  a 
Kentucky  Carbon  Monoxide 
Nonattainntent  Area 

agency:  Envirorunental  Protection 
Agency. 

action:  Proposed  rule. 

summary:  EPA  lAday  proposes  to 
approve  the  request  by  the 
Commonwealth  nf  Kentucky  that 
Jefferson  County  be  redesignated  from 
nonattainment  to  attainment  for  carbon 
monoxide  (CO).  The  redesignation  is 
based  on  eight  quarters  of  ambient 
ntonitoringdata  Ihal  show  no  violations 
of  the  CO  standards  and  on 
implementation  of  the  EPA-approved 
CO  control  strategies. 
DATE:  The  public  is  invited  to  submit 
written  comments  on  this  proposed 
action.  To  be  consiiiered.  ooauiieats 
must  reach  us  on  or  before  Septeiiibf^r  1. 
1989. 

AOOREflSES:  Written  commenis  should 
be  addressed  to  Kay  Prince  of  the 
Region  IV  Air  Programs  Branch  (st-e 
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n&n 


EPA  Region  IV  address  behrar^  Copies 

of  the  materials  submiUed  by  Kentacky 

may  be  examined  duf  ing  noraial 

working  hours  at  the  foUawing 

locations: 

Eirvironmental  Protection  Agency, 
Region  IV.  Air  Programs  Branch.  345 
Courtland  Street  NE.  Atlanta,  Geocgia 
30365. 

Commonwealth  of  Kentucky.  Natural 
Resources  and  Enviroiuneaial 
Protection  CahLoet,  Department  for 
Environmental  IProtectioo,  Frankfort 
Office  Park.  18  Reilly  Road.  Frankfort, 
Kentucky  40601. 

Jefferson  County  Air  Pollution  Control 
District  914  East  Broadway, 
Louisville,  Kentucky  40204. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  Prince,  Air  Pro-ams  Branch,  EPA 
Region  IV,  at  the  above  address  and 
phone  number  (404)  347-2864  or  FTS 
257-2864. 

SUPPLEMENTARY  INFORMATKMK  bl  the 
March  3, 1973,  Fedwal  Re^stci  (43  FR 
8962}  EPA  desi^iated  Jefferson  County, 
Kentucky  as  nonattainment  for  CO.  The 
Commonwealth  was  there&ie  required 
to  revise  their  State  Implementation 
Plan  (SIP)  for  CO.  Through 
implementation  of  the  control  strategy 
contained  in  its  1982  Part  D  SIP 
revisions,  Kentucky  demonstrated 
attainment  of  the  CO  standard  by 
December  31. 1987.  EPA  fully  appsoved 
these  revisions  on  October  9, 1984, 
Federal  Renter  [49  FR  39547). 

Kentucky  has  reqaested  that  EPA 
change  the  attainment  status  of 
Jefferson  Couaty  from  nonattainment  to 
attainment  for  CO.  In  order  to 
pedesigoate  CO  nonattaiaHie&t  area, 
EPA  policy  requires  the  nost  recent 
eight  consecutive  qoafters  of  quality 
assured,  ropresentative  aaihieKt  air 
quality  data  showing  no  viotati<His  plus 
evidence  of  an  implemented  contrcd 
strategy  that  EPA  had  fully  approved.  In 
December  198^,  the  CO  maaitering  sites 
located  at  2Bd  Street  and  5th  Street 
were  shut  down  due  to  renovation 
activities  in  the  dowatcwn  area  of 
Louisville.  During  19a&,  there  was-  one 
exceedance  of  the  eight-hcMU  standard 
at  the  2nd  Street  location.  One  of  these 
noiiitors  was  relocated  on  W 
Muhammad  Ali  Boulevard  and  the  other 
on  Goldsmith  Lane.  Both  sites  were 
selected  by  EPA  personnel.  Kentucky 
has  si^mvitted  ambient  air  quality  data 
collected  from  the  Muhaminad  Ali 
Boulevard  and  Goldsmith  Lane  sites  as 
well  as  the  site  located  at  Fire  Station 
#20.  There  were  no  exceedances  of 
either  the  one-hour  or  eight-hour 
standards  from  March  1987  through 
April  1989  at  either  ol  the  relocated 
sites.  From  1985  throHgh  the  first  quarter 


of  1983,  rtinrc  was  only  one  exceedance 
of  die  eight-how  standard  al  the  Ptre 
Station  it2B  locatioR.  Therefore,  there 
were  no  violations  of  either  the  one-hoar 
or  the  dgfak-hour  standard  during  tfre 
most  recent  eight  quarters. 

Kentucky  has  also  submitted  evklence 
of  impiementatioB  e£  the  control 
strategies  required  by  the  SIP  for 
Jefferson  County.  The  required  vehicle 
inspection  and  maintenance  (I/M) 
program  has  been  adopted  and 
implemented  in  Jefferson  County.  The 
submittal  included  a  copy  of  Regulation 
8,  Vehicle  Exhaust  Testing 
Requirements;  the  annual  operating 
report  for  calendar  years  1985. 1986  and 
1987;  a  copy  of  a  report  of  an  EPA  audit 
of  Jefferson  County's  Vehicle  Exhaust 
Testing  (VET)  Program  showing  that  the 
program  exceeds  the  RACT 
requirements;  and  an  approved  contract 
for  continuation  of  the  VET  through  Jnne 
30. 1991. 

Kentucky  also  submitted  information 
regarding  the  status  of  the  34  TCMs 
contained  in  the  SIP.  Twenty  six  of  the 
TCMs  have  been  completed,  three  are 
imder  construction  at  this  time  and 
Hearing  completion,  and  two  have  been 
fully  funded  with  start  of  construction 
being  imminent.  On  January  3, 198?, 
Evelyn  L.  Waldrop,  I>rector,  Physical 
and  Environmental  Services  Cabinet, 
sent  a  fetter  to  EPA  Region  FV  stating 
that  the  funds  for  completlrm  of  these 
two  TCMs  would  not  be  diverted  to 
other  projects.  The  remaining  three 
TCMs  have  been  caaceUed  due  to  the 
following  reasons: 

1.  Hill  Stmt— This  TCM  was  inchided 
in  the  SIP  erroneously.  The  project  is 
related  to  safety  rather  than  air  quality. 
Traffic  counts  and  a  Volune  9  screening 
model  and  impact  were  submitted  to 
support  the  cafcuiatioo  (see  TSI>J. 

2.  KT  16.71— This  TCM  has  b«^m 
cancelled  due  to  the  planned  expansion 
of  Slandiford  Field  Airport.  The 
intersection  will  be  removed  entirely  as 
a  result  of  the  expansion. 

3.  Greenwood  Road— This  TCM  was 
included  in  the  SIP  because  an  analysis 
indicated  a  hot  spot  would  exist  due  to  a 
proposal  to  locate  a  targe  Sears 
shopping  center  at  the  comer  of 
Greenwood  Road.  However,  zoning  was 
not  granted  and  the  shopping  center  was 
never  constructed.  Traffic  counts  and  a 
Volume  9  screening  model  input  and 
output  were  submitted  to  support  this 
eancenation  (see  TSD). 

It  is  Region  IVs  opmion  that 
cancellation  of  these  TCMs  is  justfffable 
and  wili  net  adversely  affect  the 
continuing  attainment  of  the  CO 
standards. 

Kentscky  hirther  sabautted 
information  regarding  the 


implementation  of  the  ridesbaring 
commitments.  Therefore,  the 
reqairements  of  the  appreverf  EPA 
control  strategy  have  been  fully 
implemented  in  Jefferson  County. 

For  a  nore  detailed  drscussion.  please 
refer  to  the  Techrtical  Support  Dbcument 
which  is  available  for  inspection  at  the 
EPA  Region  IV  office. 

Proposad  Action 

EPA  is  today  proposing  to  approve  the 
redesignation  of  the  Jefferson  Cotmty 
CO  nonattainment  area  to  attainnwnt  on 
the  basis  of  eight  ^oerters  of  airqnaHty 
data  and  on  a  fufly  implemented  control 
strategy  approved  by  EPA.  The  pwhRe  is 
iorited  to  participate  ni  tilts  ralcmaking 
by  submitting  written  conunents  cm 
these  proposed  actioas. 

Under  5  U.S.C  eQ5(b),  I  certify  that 
this  request  wiD  not  haire  significant 
impact  on  a  sofastaalial  number  ol  sroaN 
entiUes.  (See  46  FR  870^. 

The  Office  of  NAanagemenl  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12231. 

List  of  Subjects  in  40  CFR  Pact  81 

Air  poHution  cmfrcJ,  Nafton^  parks. 
Wilderness  areas. 

Authority:  40  U.S.C  7400-7642. 

Ddted:  March  17. 1989. 
L«e  A.  DeHihns.  III. 
.Acting  Regional  .Administrator. 
[FB  Doc.  80-iaO59  Filed  »-V-8gc  •:4»  an) 
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OEPARTMerr  of  commerce 

National  Oceanic  and  Atwoeiihertc 
50  CFR  Parts  611, 120;  672  and  675 


RIN  0648-AC72 


Alaakaand 


Groundflsh  of  the  Gulf  of 

the  Berint  Sea/ AieutiaA  Waoda 

agency:  National  Marine  Fisheries 
Service  (NNffS),  NOAA.  Commerce. 

action:  Notice  of  availability 
amendments  to  fishery  management 
plans  and  request  for  comments. 

SUMMARY:  NOAA  issues  this  notice  that 
the  North  Pacific  Fishery  Nfanagement 
Council  has  submitted  Amendment  T3  to 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea /Aleutian 
Islands  Area  and  Amendment  18  to  the 
Fishery  Management  Pten  for 
Groundfish  of  the  Gulf  of  AFaska  for 
Secretarial  review  and  is  requesting 
comments  from  (he  public.  Copies  of  the 
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amendments  may  be  obtained  from  the 

address  below. 

DATE:  Comments  on  the  amendments 

should  be  submitted  on  or  before 

September  27, 1989. 

ADDRESS:  All  comments  should  be  sent 

to  Steven  Pennoyer,  Director,  Alaska 

Region.  NMFS.  P.O.  Box  1668.  Juneau. 

AK  99802. 

Copies  of  the  amendments  and  the 
environmental  assessment  and  the 
regulatory  impact  review/initial 
regulatory  flexibility  analysis  are 
available  upon  request  from  the  North 
PaciHc  Fishery  Management  Council. 
P.O.  Box  103136,  Anchorage,  AK  99510. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  I.  Berg  (NMFS.  Alaska  Region). 
907-586-7230. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.] 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval  or 
disapproval.  This  act  also  requires  that 
the  Secretary,  upon  reviewing  the  plan 
or  amendment,  must  immediately 
publish  a  notice  that  the  plan  or 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  the  public  comments  in 
determining  whether  to  approve  the  plan 
or  amendment 

If  approved  Amendment  13  will  make 
the  following  changes  to  the  Bering  Sea/ 
Aleutian  Islands  plan:  (1)  Allocate 
sableflsh  total  allowable  catch  in  the 
BSAI  area  between  fixed  and  trawl  gear 
(2)  establish  a  procedure  to  set  fishing 
seasons  on  an  annual  basis  by 
regulatory  amendment:  (3)  create 
seasonal  groundfish  fishing  closed  zones 
around  the  Walrus  Islands  and  Cape 
Pierce;  (4)  establish  a  new 
recordkeeping  and  data  reporting 
system;  (5)  establish  a  new  observer 
program  on  domestic  fishing  and/or 
processing  vessels  and  at  shore  based 
processing  plants;  and  (6)  clarify  the 
authority  of  the  Secretary  to  split  or 
combine  species  or  species  groups 
within  the  target  species  category. 

If  approved  Amendment  18  will 
modify  the  Gulf  of  Alaska  Groundfish 
plan  and  implementing  regulations  as 
described  in  items  2. 4,  5,  and  6  above.  In 
addition,  it  will:  (7)  Establish  a  Shelikof 
District  in  the  Central  Regulatory  area  of 
the  Gulf  of  Alaska;  (8)  suspend  the  Gulf 
of  Alaska  halibut  prohibited  species 
catch  framework  for  all  of  1990, 
implement  halibut  prohibited  species 
catch  limits  of  2000  metric  tons  for  trawl 
gear  and  750  metric  tons  for  fixed  gear 
for  the  calendar  year  1990,  and 


reinstitute  the  framework  for  1991;  and 
(9)  implement  and  revise  bottom  trawl 
closures  around  Kodiak  Island  to  protect 
crab  stocks. 

Regulations  proposed  by  the  North 
Pacific  Fishery  Management  Council  and 
based  on  these  amendments  are 
scheduled  to  be  published  within 
15  days. 

List  of  Subjects 

50  CFR  Part  611 

Foreign  fishing. 

50  CFR  Part  820 

Genera!  provisions  for  domestic 
fisheries. 

50  CFR  Part  872 

Groundfish  of  the  Gulf  of  Alaska. 

50  CFR  Part  875 

Groundfish  of  the  Bering  Sea/Aleutian 
Islands. 

Authority:  IS  U.S.C.  1801  et  seq. 
Dated:  July  ZB.  1989. 
Richard  H.  ScfaiBefer, 

Director  of  Office  of  Fisheries.  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

|FR  Doc.  89-18023  Filed  7-28-89: 12:00  pm| 

BILUNQ  CODE  3S10-22-M 

National  Oc«anic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Part  655 
[Docket  No.  9*764-9164 1 

Atlantic  Madcerel,  Squid,  and 
Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  preliminary  initial 
specifications  for  1990  and  request  for 
comments. 

summary:  NOAA  issues  this  notice  to 
propose  preliminary  initial 
specifications  for  the  1990  fishing  year 
for  Atlantic  mackerel.  Regulations 
governing  this  fishery  require  the 
Secretary  of  Commerce  (Secretary)  to 
propose  for  public  comment  preliminary 
initial  specifications  for  the  coming 
fishing  year.  This  action  provides 
information  and  requests  comments  on 
NOAA's  determination  of  the  initial 
specifications  for  the  1990  fishing  year. 
DATE:  Comments  must  be  received  on  or 
before  September  1, 1989. 
ADDRESS:  Send  comments  to  Kathi  L 
Rodrigues.  Mortheast  Region,  One 
Blackburn  Drive.  Gloucester,  MA  01930. 
Mark  on  the  outside  of  the  envelope. 
"Comments— Atlantic  Mackerel  Annual 
Specifications." 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L.  Rodrigues.  508-281-9324. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Fishery 
Management  Plan  for  Atlantic  Mackerel, 
Squid,  and  Butterfish  Fisheries  (FMP)  (51 
FR  10547,  March  27, 1986)  as  amended, 
stipulate  at  50  CFR  655.22(b)  that  the 
Secretary  will  publish  a  notice 
specifying  the  preliminary  initial  annual 
amounts  of  the  initial  optimum  yield 
(lOY)  as  well  as  the  amounts  for 
allowable  biological  catch  (ABC), 
domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  joint 
venture  processing  (JVP).  and  total 
allowable  levels  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  No  reserves  are  permitted 
under  the  FMP  for  any  of  these  species.. 

Procedures  for  determining  the  initial 
annual  amounts  ere  found  in  §§  655.21 
and  655.22  and,  pursuant  to  those 
regulations,  the  Secretary  is  required  to 
publish  this  notice  on  or  about 
November  1  of  each  year  and  to  provide 
a  30-day  comment  period  on  the 
preliminary  specifications.  U.S. 
businessmen  involved  in  the  mackerel 
industry  have  e)q)ressed  dissatisfaction 
with  strict  adherence  to  this  schedule 
because  it  does  not  afford  sufficient  time 
for  formulating  business  plans, 
arranging  contracts  and  other 
preparations  necessary  to  engage  in 
foreign  joint  ventures  beginning  on 
January  1.  Therefore,  both  the  New 
England  and  MidAtlantic  Fishery 
Management  Councils,  und  NOAA  have 
agreed  to  publish  the  proposed 
specifications  for  Atlantic  mackerel 
sooner  than  the  deadline  of  November  1 
identified  at  §  655.22(b).  This  action  is 
consistent  with  the  FMP  and 
implementing  regulations  because  the 
FMP  identifies  November  1  to  be  the 
latest  date  for  the  Secretary  to  publish 
Atlantic  Mackerel  initial  specifications. 
Specifications  for  Loligo  and  ///ex 
squids  and  butterfish  will  be  determined 
and  published  at  a  later  date  and  are  in 
compliance  with  the  FMP  schedule. 

These  proposed  specifications  are 
based  on  recommendations  submitted 
by  the  Mid-Atlantic  Fishery 
Management  Council  (Council)  the  lead 
Council  for  the  PMP,  and  the  New 
England  Fishery  Management  Council. 
The  Council's  recommendations  and 
supporting  analysis  are  available  for 
inspection  at  the  above  address  during 
the  comment  period. 

The  following  table  lists  the 
preliminary  initial  specifications  in 
metric  tons  for  Atlantic  mackerel.  These 
initial  specifications  are  the  amounts 
that  the  Regional  Director,  Northeast 
Region,  NMFS.  is  proposing  for  the  1990 
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fi.shing  year  begiriTting  Jairuary  1. 
PRELI^f1INARY   INITIAL  ANNUAL  SPEOFICA- 

TiONS  FOR  Atlantic  Mackerel  for 
THE  1990  Fishing  Year  January  i 
Through  December  31. 1990 

[Metric  tonsl 


ABC... 

lOY 

DAH.... 
DAP.... 

JVP 

TALFF 


•366,000 

aaooo 

'581000 

20.000 

9.000 

'24,000 


•lOY  can  r?s«  to  this  amount  according  ID  ttw 
FMP. 

'  Includes  15,000  mt  projected  recreational  catch 
based  on  the  formula  contaned  in  the  regulations 
plus  an  additional  15.000  mt  to  promote  recreational 
use. 

°  Foreif^n  partner  is  required  to  purchase  JVP  and 
U.S.  processed  product  m  the  ratio  8  mt  TALFF  to  3 
mt  JVP  and  2  mt  U.S.  product  One-third  of  a 
venteire's  obligalion  to  puKhne  U.S.  pK>C6Ssed 
product  may  be  substituted  by  a  purchase  of  JVP  in 
the  ratio  of  3  to  1.  The  ratio  may  therefore  be 
expressed  as  8  to  0  and  3  or,  8  to  6  and  I  (8  to  9 
and  0  IS  unacceptable).  Export  declaration  forms  are 
acceptable  as  proof  of  purchase. 

The  proposed  1990  Atlantic  mackerel 
ABC,  calculated  according  to  the 
formula  at  §  655.21(b)(2)(i),  is  368,000  mt. 
An  Atlantic  mackerel  lOY  is  proposed 
at  a  level  that  allows  for  TALFF  and  JVP 
amounts  of  24,000  mt  and  9,000  mt, 
respectively.  These  amounts  are  lower 
than  in  1989  and  considerably  lower 
than  previous  years.  They  reflect  a 
commitment  by  the  Council  to  take  the 
necessary  steps  toward  Americanization 
of  the  fishery  and  development  of  the 
US.  industry. 

The  Council's  recommendations  for 
the  mackerel  lOY  were  made  after 
reviewing  the  nine  economic  factors 
specified  in  the  FMP  and  contained  at 
§  655.21(b)(2)(ii)  and  after  consideration 
of  public  testimony  from  industry 
members.  The  Council's  policy  for 
development  of  U.S.  fisheries  has  been 
to  stimulate  growth  and  investment  of 
the  dumestic  industry  with  a  concurrent 
phasing-out  of  foreign  participation.  The 
primary  michanism  for  this 
dt?vfc;,jj:,rier.t  hdS  been  to  condition 
directed  foreign  fishing  allocations  on 
the  purchase  of  U.S.  over-the-side  and 
shore-produced  product.  It  should  be 
understood  that  both  of  these  products 
must  originate  in  U.S.  waters. 

In  proposing  the  lOY,  the  Regional 
Director  has  taken  into  consideration 
economic,  resource,  and  social  factors 
which  include  information  concerning 
the  recreational  fishery,  market 
analysis,  the  capacity  and  intent  of 
domestic  processors,  investment  in  new 
equipment,  etc.  Indications  are  that 
expansion  of  U.S.  harvesting  and 
processing  capacity  is  occurring,  both  on 


shore  and  in  at-sea  piiwjessiitg 
capability,  sofficierrt  to  achieve  the  UPiP 
portion  erf  the  proyosed  lOT.  Fn  addition, 
indications  are  that  at  least  two  states 
may  report  record  recreational  catches 
when  survey  results  are  complete. 
Altbou^  environmental  factors,  are 
largdy  responsible,  the  tngh  Level  of 
stock  abundance  may  also  be  a 
contribating  factor  to  good  recreational 
catches.  Many  bdieve  opportunities  for  ^ 
U.S.  processed  mackerel  will  expand  as  * 
world  mackerel  resources  decline. 

U.S.  expansion  efforts  are  currently 
being  hanpefed  by  soae  trade  barriers 
and  the  mabilrty  of  die  demesdc 
harvesters  and  processors  to  achieve  the 
economies  of  scale  that  would  ensure 
competitiveness  in  the  world 
marketplace.  The  Council  believes  that 
the  industry  ts  still  in  the  stage  of 
development  at  which  some  degree  of 
foreign  participation  in  the  fishery  is  still 
needed.  In  fact,  the  Council  continues  to 
demonstrate  Its  willingness  to  provide 
opportunities  that  can  prove  mutually 
beneficial  to  foreign  and  domestic  joint 
ventures  consonant  with  its  policy  goal 
to  promote  full  domestic  involvement  in 
all  aspects  of  the  fishery. 

The  Regional  Director  also  has 
considered  the  status  of  the  resource  in 
proposing  the  initial  lOY.  The  current 
stock  biomass  estimate  for  the 
Northwestern  Atlantic  mackerel  stock  is 
in  excess  of  one  million  metric  tons.  The 
stock  is  sufficiently  large  that  density 
dependent  factors  are  negatively 
impacting  individual  growth  rates  and 
sexual  maturity.  Northeast  Fishery 
Center  biologists  and  the  Science  and 
Statistical  Committee  of  the  Council 
have  advised  that  150,000  to  200,000  mt 
could  be  harvested  without  appreciably 
affecting  the  size  of  the  spawning  stock. 
This  level  of  harvest  could  stabilize  or 
reverse  the  negative  trends  associated 
with  the  high  stock  density. 

The  Council's  policy  has  been,  and 
continues  to  be,  to  develop  the  capacity 
of  the  U.S.  industry  to  harvest,  process, 
and  market  the  optimum  yield  of  the 
Atlantic  mackerel  resource,  if  is  the 
Council's  intent  to  accomplish  this  by 
conditioning  TALFF  allocations  on 
purchases  of  U.S.  harvested  and 
processed  product.  This  arrangement  is 
intended  to  foster  business  relationships 
of  mutual  benefit  between  U.S.  and 
foreign  entities  upon  which  domestic 
development  relies.  This  strategy  is 
meeting  with  slow  but  steady  success  as 
U.S.  commercial  catches  have  increased 
over  the  past  several  years. 

This  year.  U.S.  companies,  having  sold 
most  of  the  available  processed 
mackerel,  provided  the  Regional 
Director  with  copies  of  contracts  to 


supply  foreign  entities  with  processed  or 
over-the-side  product  before  the  1989 
fishing  year  expires.  This  enabled 
foreign  nations  »a  receive  additienaf 
releases  of  TALFF  in  isea  The  Cotmcil 
and  tbe  Regional  Dircctar  fiiiiy  expect 
both  the  U.S.  and  foreign  entities  to 
fuIfiR  these  obligations.  If  tliese 
obligations  are  met  several  pocpoces 
will  be  served:  1)  harvest  fnjra  the 
Northwestern  Atlantic  stock  Bwy 
exceed  100.000  rat  ia  198a  aUeviating 
density  dependent  effects  (inckides 
Canadian  and  recreational  catcb);  2)  the 
U.S.  inddbtry  will  benefit  directly  from 
the  sale  of  product;  3)  TALFF  allocation 
decisions,  which  are  based  upon  the 
factors  outlined  in  section  201{e)(l)(E}  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  will 
be  facilitated  by  contpnance  with  the 
purchase  conditions. 

Tbe  Regional  Director  believes  thai 
the  lOY  level  proposed  for  the  1990 
fishing  year  will  promote  the  continued 
growth  of  the  domestic  industry,  thereby 
providing  the  greatest  overall  benefit  to 
the  United  Slates.  This  level  is  proposed 
to  encourage  continued  growth  in  both 
the  harvesting  (commercial  and 
recreational)  and  processing  sectors  of 
the  U.S.  fishing  industry  in  accordance 
with  the  purposes  of  the  Magnuson  Act. 
These  proposed  specifications  were 
selected  after  meetings  and  discussions 
with  the  Council,  considering 
information  from  industry  groups  and 
foreign  national  representatives,  and 
reviewing  the  performance  of  U.S. 
fishermen,  processors,  projected 
domestic  landings,  stodc  assessments, 
and  joint  venture  information. 

Based  on  consideration  of  all  of  the 
above  factors,  the  Regional  Director 
be'ieves  that  the  proposed  specifications 
recommended  by  the  Council  will 
stimulate  the  development  of  all  sectors 
of  the  U.S.  mackerel  industry,  leading  to 
increased  benefits  to  the  Nation. 

The  Council  has  recommended  that 
several  conditions  be  placed  on 
allocations  of  TALFF.  These 
recommendations  are  intended  to 
minimize  harvesting  conflicts  among 
users  and  minimize  impacts  on  other 
regional  resources.  The  following  are  the 
recommended  conditions  that  the 
Regional  Director  is  proposing  for  the 
1990  fishing  year  and  on  which  he  is 
seeking  conftnent: 

1.  Directed  foreign  fishing  for  Atlantic 
mackerel  should  be  prohibited  south  of 
37°30'  N.  latitude,  joint  ventures  are 
allowed,  but  river  herring  bycatch  south 
of  that  latitude  may  not  exceed  0.25 
percent  of  the  over-the-side  transfers  of 
Atlantic  mackerel;  directed  foreign 
fishing  for  Atlantic  mackerel  (allowed 
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north  of  37°30'  N.  latitude  and  20  miles 
seaward  only)  should  be  limited  to  a  1 
percent  river  herring  bycatch;  river 
herring  TALFF  should  be  100  mt  with 
the  possibility  of  an  increase  to  200  mt. 

2.  Purchase  requirements  for  foreign 
allocations  should  be  set  at  a  ratio  of  8 
mt  TALFF  to  3  mt  JVP  and  2  mt  U.S. 
processed  product  One  third  of  a 
foreign  partner's  obligation  to  purchase 
U.S.  processed  product  may  be 
substituted  by  a  purchase  of  JVP  in  the 
ratio  of  3  to  1.  The  ratio  may  be 
expressed  as  8  to  0  and  3  or,  8  to  6  and  1 
(8  to  9  and  0  is  unacceptable). 

3.  Allocations  should  be  distributed  in 
increments  in  order  to  ensure 
compliance  with  the  8:3  and  2  ratio  by 
the  end  of  the  Tishing  year. 

4.  The  number  of  foreign  permits 
should  be  limited  to  the  vessels  needed 
to  harvest  the  particular  allocation. 


5.  The  Regional  Director  should  do 
everything  within  his  power  to  reduce 
impacts  on  marine  mammals  in  the 
Atlantic  mackerel  fisheries. 

6.  Increases  in  lOY  during  the  year 
should  not  exceed  200.000  mt. 

7.  TALFF  should  not  exceed  24,000  mt. 

8.  Applications  from  a  particular 
nation  for  joint  ventures  and  directed 
foreign  fishing  for  1990  should  not  be 

,  considered  until  that  nation's  purchase 
obligations  for  1989  have  been  fulfilled. 
The  Regional  Director  is  specifically 
seeking  additional  information  and 
comment  on  proposal  seven  because 
there  is  insufficient  evidence  to 
determine  that  this  level  of  TALFF,  and 
no  more,  would  conform  with 
I  655.21(b){2Kv)  which  provides  that 
lOY  may  be  adjusted  to  produce 
maximum  net  benefits  to  the  United 
States.  The  Council's  recommendations, 
and  all  public  comments  on  the  annual 


specifications  and  conditions,  will  be 
considered  in  the  final  determination.  A 
notice  of  final  determination  of  the 
initial  amounts  and  responses  to  public 
comments  is  expected  to  be  published  in 
the  Federal  Register  on  or  about  August 
1, 1989. 


Classification 

This  action  is  authorized  by  50  CFR 
Part  655  and  complies  with  Executive 
Order  12291. 

Authority:  16  U.3.C.  1801  et  seq. 

List  of  Subjects  io  50  CFR  Part  655 

Fisheries,  Reporting  and 
recordkeeping  requirements.  . 

Dated:  July  27. 1989. 
James  E.  Douglas,  |r.. 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  FUsberies  Senice. 
[FR  Doc.  89-18024  Filed  8-1-89: 8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 


Submission  of  Information  Collection 
to  0MB  (Under  Paperwork  Reduction 
Act  and  5  CFR  Part  1320) 

AaENCY:  Farmers  Home  Administration. 

USDA. 

AcnoN:  Notice. 


;  The  information  collection 
requirement  described  below  has  been 
submitted  to  0MB  for  emergency 
clearance  under  5  CFR  1320.1&  The 
agency  solicits  comments  on  subject 
submission.  The  action  is  necessary  in 
order  to  comply  with  the  Agriculttiral 
Credit  Act  of  1987  (Pub.  L 100-233)  and 
the  Consolidated  Farm  and  Rural 
Development  Act. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  submission.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Lisa  Grove,  USDA  Desk  Officer, 
Office  of  Management  and  Budget,  New 
Executive  Office  Bmlding,  Washington, 
DC  20503. 

FOR  niRTHER  INFORMATHMH  CONTACT. 
Edward  R.  Yaxley.  Jr.,  FmHA  Fanner 
Programs,  USDA  Room  5449-South 
USDA  Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250— 
202-447-6293. 

SUPPt^MENTARY  INFORMATION:  The 

agency  has  submitted  the  proposal  for 
collection  of  information  as  described 
below,  to  0MB  for  clearance  as  required 
by  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  It  is  requested  that 
OMB  approve  this  submission  within 
seven  days. 

The  supporting  statement  below 
explains  the  revision,  and  the  need  and 
justification  for  the  revision  of  the  Form 
FmHA  440-32,  Request  For  Statement  of 
Debts  and  Collateral. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3507 


Supporting  Statement 

Form  FmHA  440-32,  Statement  of  Debts 
and  Collateral 

(1)  The  Consolidated  Farm  and  Rural 
Development  Act  authorizes  the 
Secretary  of  Agriculture  to  make  insured 
loans  to  eligible  farmers  and  ranches  for 
farm  operating  (7  CFR  1941-^A)  and 
emergency  loans  for  operating  purposes 
(7  CFR  1945-D).  When  loans  are  to  be 
secured  by  chattel  property,  the 
prc^rty  security  instruments  must  be 
recorded  within  that  particular  State. 
The  Uniform  Commercial  Code  (UCC) 
was  adopted  by  most  states  in  1965  and 
1966.  It  dictates  the  process  by  which 
each  state  perfect  security  instruments. 
The  UCC  security  and  amount  of  debt(8) 
owed  to  other  secured  parties  be 
obtained  through  a  written  request  from 
the  applicant  or  debtor.  Form  FmHA 
440-32  is  used  for  that  purpose.  It  is  also 
designated  to  obtain  the  necessary 
information  when  chattel  debts  are  to  be 
refinanced.  The  information  requested 
on  the  form  is  necessary  to  determine  if 
FmHA  can  obtain  the  desired  lien(8)  for 
the  loan(s).  This  form  has  been  in 
existence  for  many  years,  cmd  has 
provided  FmHA  County  Offices  with  the 
required  information  during  the  loan 
making  process.  Along  with  providing 
the  above  information,  the  form  shows 
the  balance,  due  date,  delinquency, 
interest  rate,  and  collateral  on  the 
debt(s)  in  question,  assisting  in  the  loan 
making  decision. 

The  Agricultural  Credit  Act  of  1987 
(Pub.  L 100-233)  enacted  on  January  6, 
1988,  provided  for  additional  Loan 
Servicing  and  Preservation  Program 
benefits  for  FmHA  Farmer  Programs 
borrowers.  On  September  14, 1988, 
FmHA  published  regulations  in  the 
Federal  Register  to  implement  these 
provisions  of  the  Act.  The  provisions  of 
the  Act  for  restructuring  an  FmHA  debt 
for  a  Farmer  Programs  borrower  make  it 
essential  that  FmHA  have  accurate  data 
from  a  borrower's  creditor  for  making 
the  calculations  for  restructuring  the 
borrower's  debt,  therefore,  it  was 
necessary  to  revise  the  form  to  expand 
its  use  so  information  could  be  collected 
from  all  creditors.  Previously,  some 
information  was  collected  by  the  use  of 
Form  FmHA  410-8,  Applicant  Reference 
Letter.  However,  this  form  did  not 
provide  sufficient  information  regarding 
the  amount  of  installments,  interest 
rates  and  etc.  Therefore,  the  revised 


Form  FmHA  440-32  will  eliminate  the 
need  for  the  use  of  Form  FmHA  410-B 
for  Fanner  Programs  borrowers. 

(2)  The  revisions  to  the  form  are  as 
follows: 

(a)  The  form  will  be  sent  to  all  of  an 
applicant's  creditors  rather  than  fust  to 
creditors  with  UCC  liens. 

(b)  The  form  requests  information  on 
any  debt  a  borrower  might  have  rather 
than  just  credit  for  a  UCXI  lien. 

(c)  The  f(Mm  requests  information  on 
any  lien  a  creditor  might  hold  rather 
than  just  a  UCC  lien. 

(d)  A  statement  is  added  for  a  creditor 
to  check  a  block  to  indicate  the 
applicant's  repayment  record.  The  form 
is  signed  by  any  creditor  the  applicant  is 
indebted  to  rather  than  just  debts  to 
UCC  creditors. 

Form  FmHA  440-32  is  partially 
completed  by  and  signed  by  the 
applicant  and  forwarded  to  the 
respondent  for  completion.  Respondents 
mainly  consist  of  bankers,  and  small 
businessmen,  such  as  feed,  seed,  and 
fertilizer  compaiues.  They  list  debts 
owed  by  the  FmHA  applicant  Hiis 
assures  that  the  Government  can  obtain 
proper  security  when  making  or 
servicing  a  loan.  Without  collection  of 
this  information,  FmHA  would  not  have 
verification  as  to  their  lien  position  and 
would  not  have  exact  balances  on  the 
debts  in  question. 

(3)  Many  lenders  have  credit 
information  available  through 
computers,  thus  allowing  quick  and  easy 
access  to  the  requested  data.  The  use  of 
the  revised  form  will  eliminate  die  need 
to  use  the  Form  FmHA  410-8  for 
information  from  creditors  without  UCC 
liens. 

(4)  FmHA  requests  this  information 
from  respondents  only  at  the  time  of 
application. 

(5)  There  is  no  other  means  by  which 
a  secured  party  can  furnish  the 
information.  There  is  no  similar 
information  that  is  available. 

(6)  There  is  littie  burden  on  the 
respondents  to  complete  this  form.  Their 
records  are  easily  accessible  and  all 
information  can  be  quickly  transferred 
to  this  form.  The  form  is  designed  to 
minimize  the  burden.  FmHA  does  not 
ask  for  more  than  is  absolutely  needed. 

(7)  The  form  is  only  completed  when  a 
farmer  applies  for  FmHA  assistance  and 
has  other  creditors.  This  is  keeping  the 
collection  of  this  information  to  the 
absolute  minimum. 
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(8)  The  data  collection  ii-nOt 
inconsiitent  with  the  gtiideUaes.inSiCFR 
132ae. 

(9)  The  AgrlcuknalCivdit^ct  dMoer 
(Pub.  L 100-239)  enacted  onjanuacy  9, 
1968,  requires  FmHA  to  send  notices  to 
infomtFarflMrrPregmns-boRownrs'tlHit 
are  1(IOrd«}snMBOBe<deUnQuent  about 
the  Primary'aBd'SMaervationTfirogiaina 
contained  in.theiaot.  The-oradit 
information  submitted  on  the  Form 
FmHA  4MV42.i»  essential  in.pracesshfg 
appUoaliBBB  for  these  programs.  Anew 
group  of  borrowess^rill  beuuMBlBO 
days.  dsUnfluant  on.  August  1, 1969.  fThe 
reviaad  iennie  cssential.forjcollsating 
accurate  infonnationron.the  borrower's 
debts.&oma>thar.cnKlitoEs.  The  reason 
for  the.Bme^gBn(^idearanGe.reque8t.is 
that  the  existing  form  is  not|  presently 
adequate,  for  .tfali,paq)ose  as.it  only 
collects  data  (from-creditors-that  have 
unifbnn  .Commercial  Code  liens-filed. 
The  Amoont  Af.  debt  a  borrower  has  with 
other  lenders:  is  an  intportantpartin 
determining  how  much  debt.the 
Government  will  .write  down  or  write  off 
for  a  borrower.  Therefore.,  it  isjugent 
that  the  revisedTorm'be.available.for 
use  when  the  notioestare  sent  out  to 
delinquent'  borro  wees  in  August. 
Immediate  clearanoe-is  needed  to  do 
this.  Therefore,!  persons  nutside  the 
Aflency  werenot  contacted.  However, 
when,  other  lenders  were  contacted  on 
the  revisions  of  the  form  tor  October 
1985,  theyindicated  the. form  was  self- 
explanatoiy  and  easy  to  complete.  All 
those'lenders  stated  the  iilformation 
requested  on  the  form  was  easily 
accessible  to  them  and  took  about  ten 
minutes  to  complete.  They,  understood 
the  use  of  the'form,and;the  value  df  the 
information.  The  comments  should  still 
apply'to  the-revised  form  as'the.revision 
mainly  ej^pandsthe  use  of  the.  form  from 
only'UCC  creditors  to  all  creditors,  and 
the  type  of  information  requested  is  very 
similar. 

(10)  EmHA  is  the  .primary  user  of  the 
information  collected.  Under  the 
Freedom  of  Information  Act,  the  general 
public  can  request  most  data  requested 
of  ienders-andborrowers by FniHA.  No 
assurance  dfxonfidentiality  is  provided 
to  respondents. 

(11)  No  questions  of  a  sensitive-nature 
are  required  by  Form  FmHA  440^32. 

tI2)  The  estimated  annual  cost  to' the 
Government  for  the  use  ofthis  form  is 
$2661667.  This  includes  all  the 
administrative  and  overhead  costs. 
Based  on  the  recent  decline  in  loan 
applioations  and'borrowersit  is 
estimated  that  approximately  50,000 
applications  will  be  filed  per  yeer,  with 
an  average  of  five'forms  prepared  by  the 
respondents  per  eppliaation,>for«total 
of  250,000  responses.  The  cost  Of  the 


form  as  a  burden  to  the  public  was 
computed  on  the  basis  of  $7.50  per  hour. 
This  was  arrived  at  by  estimating  the 
average  salary  for  the  respondents' 
-secrataiy/bookkeeperend  the 
applicant  The  hourly  cost  was  then 
multiplied  by  the  burlien  hours. 
Therefore,  the  total,  public  coet.is 
estimated  to  be  $468,750  per  year. 

(13)  FmHA  made  a  total  of  37,731 
insured  and  guaranteed  Fanner 
Programs  loans  in  fiscal  -year  1088.  As  of 
Iu^l2, 1888„FaiHA  has.made  33,582 
insured  andjguatenteedi'anner 
Programs  loan*  for  fiscal  year  1968. 
Based  ontheilatest  delinquency.report, 
it  is  estimated  that  about  15J300 
delinquent  hoRowers  .will-request 
servictng-asaistanseper  year. Based  on 
the  dbove  it  is  estimated  that  about 
50,000  ap^licartts  will  requestiPmHA 
loans  orservichig  assistanGe  per  year. 
An-average  ofTive  forme  per  applicant 
for-80,000  applkants  is  a  total  of  250,000 
creditor  responses  Tor  the  year. 

Based  on  oui  long  term  experience  for 
the  use  of.the  form,  it  takes  the 
applicant  about  five:  minutes  and  the 
creditor  about  ten  minutes  to  complete 
each  form.  .Wiih  250,000  responses  the 
total  annual  burden  would  be  62,500 
man'ihouES. 

(14)  There  has  been  a  recent  decline  in 
Farmer  Prograai  applications  which  is 
expected' to  continue.  The  provisions  of 
the  Agrioulturdl  Credit  Act  of  1967 
substantially  decreased  the  number  of 
FmHA  delmquent  borrowers.  The  debt 
write-down  provision  of  the  Act  should 
reduce  the  number  df  existing  borrowers 
that  will  become  delinquent  in  the 
future. 

The  appiicaat's  time  for  handling  the 
form  and  the  use  of  the  form  for 
servicing  was  previously  overlooked,  in 
calculating  the  burden.  This  has 
increased  the  respondent's  time  for 
completing  the  form.  However,  due  to 
the  decline:  in  applicants,  the  total  public 
burden- is  lessened.  The  elimination  of 
the  use  df  Form  FmHA  410-8  has 
increased  die  use  of  the  number  of  forms 
per  applicant  but  overall  hasnot  greatly 
changed  the  number  of  totel-forms  used 
for  credit  information. 

(15)  The  information  will.  not.  be 
published,  for  statistical  use. 

Dated:  July  27. 1989. 

Neat  Sox  lohiuon. 

Acting  Adminiatrator.-farmets  Home 
Administratioai 

|FR  Doc.  afr-ITOSaFltcdB-l^flB:  B945  am] 
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Forest  Servtc*     | 

Trail  Plan  for  Sequoia  National  Forest. 
Fresno,  Kern  and  Tulare  Counties, 
Calif  omia;  Intention  To  Prepare  an 
Environmental  imnct  Statement 

The  Departmsntxif  Agriculture,  Forest 
SeFvice  willjpteparecan  environmental 
impact  statement:tOidetBrmine(future 
managementpractiaaB-forthe  trail 
system  on  the  Saquoia 'National 4='orest. 

The  Sequoia  NattonalTorest  Land  and 
Resource'ManagementPlan-has'been 
prepared.'Management'Direction  in  the 
ManagementTlan  calls  for  trail  system 
planning  to  provtdea' cuiiipieheusive 
look  at  ttail8.and  identification. of  their 
specific  uses. 

A  range  of  jilteraativBS\will  be 
considered  for  the  Trail  Plan.  One  of 
these  will  :be'"no  stion".  Other 
altemati^^will.ptovidea  wide.rangeof 
themes  for  managimgiuae^and 
development  of  the  trail  system  on  the 
Forest.  Alternatives  will  consider  what 
types  of  trail  uses  will  be  allowed  in 
specific  parts  of  the  Forest,  where  users 
will  be  allowed  or  encouraged,  what 
new  facilities  are  needed  or  desired,  and 
how  to  manage  the  selected 
combination  of  uses  and  facilities. 

Federal,  State,  and  local  agencies: 
user  groups:  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  have,  been 
invited  to  participate  in  the  scoping 
process.  The  scoping  process.began  in 
November,  1988  and  will  continue 
during  preparation  of  the  draft 
environmental  impact  statement.  This 
process  will  include: 

1.  Identlfication.df,potential  issues. 

2.'Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  ot  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

The  California  Department  ofFish  and 
Game  and  the  U:S.  Fish  and'Wildlife 
Service  .will  be  invited  to  participate  as 
cooperating  agendies.  Potential  impacts 
on  threatened  and  endangered  species 
habitat  will  beevaluated. 

The  draft  environmental  impact 
statement  (EIS)  is  expected  to' be  filed 
with  the Environmentril  Protection 
Agency  (EPA)  and  available  for  public 
review  and  comment  by  February,  1990. 
At  that  time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Hegister.  The  comment  period 
on  the  draftEIS  Will  be'90  days  from  the 
date  df  the  EPA's^ublished  notice  df 
availability.  All  persons  interested  in 
the  proposed  projects  are  urged  to 
participate  at  that  time.  Comments  on 
the  draft  EIS  shoilld  be  as  specific  as 
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possible  and  may  addrfsn  die  adequacy 
of  the  EIS  or  tke  Betits  of  (Iw 
alternatives  considered.  (See  the 
Couacil  OB  EBviroaraeatal  QaaUly 
RegnlatiaoB  for  implemeating  Uk 
procedural  provisioBs  ef  the  HaMaeal 
Environmeolal  I^Ucy  Act  at  40  CFR 
1503.3.)  la  addition.  Federal  court 
decisioaa  have  estabtished  that 
reviewers  of  a  draft  EIS  aust  atmcture 
their  partic^tkm  in  the  rn-inrnmraty 
review  ot  the  prof  oaal  so  it  is 
meaningful  aad  alerts  an  agency  to  the 
reviewers  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519  (1978).  and  that 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  in  a 
timely  manner  so  the  agency  can 
respond  to  them  in  the  final  EIS. 

After  the  comment  period  ends  on  the 
draft  EIS,  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  final  (EIS).  The  final  EIS  is 
scheduled  to  be  complete  by  October, 
1990.  Id  the  final  EIS,  the  Forest  Service 
is  required  to  respond  to  comments 
received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
these  project  propsals.  The  responsible 
official  will  document  the  decision  and 
reasons  for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  appeal 

James  A.  Crates.  Forest  Superviaor, 
Sequoia  National  Forest  Porterville, 
California,  is  the  responsible  official. 
Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  James  A  Crates.  Forest  Supervisor. 
Sequoia  National  Forest,  900  West 
Grand  Avenue,  Porterville,  California 
93257. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  James  W. 
Whitfield,  Trail  Planner,  at  the  above 
address,  piione  209-784-1500. 

Dated:  July  25, 1989. 
lame*  Cratea, 

Forest  Supervisor. 

IFR  Doc.  89-17994  Filed  8-1-89:  8:45  am) 

BILUNG  COOE  3410-11-11 


AOCtlCv:  Forect  Service.  U6DA. 
ACnOK  Netke:  reisiMBce  of  pekcf . 


SUMMAmr:  The  Forest  Service  givea 
notice  that  it  is  reissuing  direction 
governing  when  permktee  housing  may 
be  approved  within  a  permit  area  on 
National  Forest  System  land.  This  policy 
was  previously  issued  as  Interim 
Directive  Na  42.  April  24, 1985.  to  Forest 
Service  Manual  Chapter  2720.  The 
interim  directive  has  expired.  The  policy 
is  being  reissued  as  Amendment  No. 
108.  While  the  text  has  been  edited  for 
clarity,  ^re  is  no  substantive  change  in 
the  policy. 

EFFECTIVE  DATE:  This  policy  is  elective 
September  1. 1989. 

FOR  FUNTMEB  IMFOWIATIOII  OONTACT: 

Questions  aboat  this  policy  shook!  be 
addressed  to  John  Shilling,  Recreation 
Staff,  Forest  Senrwe,  USDA,  P.O.  Box 
96090,  Washington,  IX:  20090-6090,  (202) 
382-M26. 

SUPPLEMEMTANY  INFORMATION:  The 
Forest  Service  authorizes  and 
administers  under  special  use  permit  a 
number  of  large  recreational  complexes 
on  Natioaal  Forest  System  lands 
developed  and  operated  through  private 
enterprise.  Examples  include  ski  areas 
and  year-round  resorts.  The  large 
acreages,  substantial  investments  in 
property  and  equipment,  and 
remoteness  of  soofie  of  these 
devekipsnents  may  require  the  permittee 
or  the  permittee's  employees  to  reside  at 
the  site.  Forest  Service  policy  is  to  allow 
such  on-site  housing  where  there  is 
justification.  The  policy  being  issued  as 
Amendment  No.  to  Chapter  2340 
continues  direction  to  Forest  Service 
personnel  on  when  to  approve  such 
housing.  The  reissuance  of  this  direction 
represents  no  substantive  diange  in 
policy,  although  the  language  has  been 
edited  to  improve  clarity. 

The  text  of  the  amendment  as  it  is 
being  issued  in  the  Forest  Service 
Manual  is  set  out  at  the  end  of  this 
notice. 

Dated:  July  20. 1989. 
Larry  D.  Henson, 
Assocktle  Deputy  Chief. 

Forest  Service  Mannal 

Chapter  2340—Prirately  Provided 
Recreation  Opportmdties 

Amendment  No.  108;  Effective 
September  1. 1989. 

2341.5— Permittee  Employee  Housing. 
Some  special  recreation  «ses,  sudi  as 
ski  areas  and  year-round  resorts,  may 
require  on-srte  housing  (or  the  permittee 
and/or  employees  of  die  permittee  to 


adequately  ptolect  piapsily  and  piesMi 
for  peMIc  ssMty.  ine  eeiBonaBS  eSHsr 
shall  carefully  evaluate  the  need  aad 
justification  for  permittee  hoosing  wtthia 
a  pel  mil  area  andshra  nskauie 
detenninatioo  in  conqnanos  with  tbe 
appropriate  eu  v  U  uimientsl  aiiBlysfs  and 
docmneiitatiou  i  e<|uii  ements  set  fiorai  in 
FSM 1990  and  FOI  1900.19. 

An  authorized  officer  may  approve 
permittee  housing  within  a  penslt  avea  if 
the  foUowiiig  conditions  are  met 

1.  Provision  of  pemdttee  housing  is 
consistent  with  fhs  managBBient 
direction  aad  guidelines  of  the  lotast 
land  and  resource  mnngggmpnt  pUn  Sor 
the  area. 

2.  There  is  a  clear  and  ooDvindag 
need  for  24-hour,  on-site  property 
protection,  round-the-clock  public 
safely,  and/ or  intermittent  emisgnacy 
service  at  other  than  Docnial  cyarstiag 
hours  and  the  commuting  time  between 
the  permit  area  and  the  nearest  private 
property  available  lor  pensittee  heeaing 
exceeds  eae  how. 

Ownership  of  housing  preridsd  for  the 
holder  of  the  peivit  or  employess  ef  the 
holder  nsost  be  vested  in  ttie  holder. 

[FR  Doc.  89-18030  Pfled  8-1-69: 0:45  nB] 

SIUJNQ  COOE  MY0-11-S 


DEPARTMENT  OF  COMMERCE 

National  InstRute  of  Standarda  Md 
Technology 

of  General  and  Limited  Performawee 
Review  Boards 

The  porpQse  of  the  General 
Performaace  Review  Board  (GKB)  is  to 
review  performanoe  agreements, 
appraisals,  ratings,  and  \ 
action  pertaining  to  ca^doyees  ia  Ike 
Senior  Executive  Service  and  to  make 
appropriate  reconaacndatioBS  to  the 
Director  of  NIST  cancersing  ssch 
matters  in  such  a  manner  as  will  assore 
the  fair  and  eqaitafaie  treatment  of 
senior  executives.  Hie  GPRB  perfoma 
its  review  funcltons  far  all  NIST  senior 
executives  except  those  who  are 
membera  of  die  NIST  Executive  Board 
and  those  win  are  Biembert  of  the 
GPRB. 

The  Limited  Performance  Review 
Board  (LPftB)  performs  its  review 
functions  for  all  NIST  senior  exeoetlves 
who  are  members  of  the  NIST  Exeostive 
Board  (except  the  NIST  Deputy  Director) 
and  those  senior  executives  who  are 
members  of  die  NIST  GPRB. 

The  imirrideals  who  have  l}een  newly 
aftpointed  by  the  Acting  Director  of 
NIST  to  membership  on  the  GPRB  and 
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LPRB  or  have  had  their  term  of 
membership  extended  are  listed  below: 

GPRB 

Mr.  E,  Larry  Heacock,  Director,  Office  of 
Satellite  Operations,  National 
Environmental  Satellite  Data  and 
Information  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Washington,  DC  20233.  Appointment 
expires:  12/31/90. 

Dr.  Donald ).  Sullivan,  Chief,  Time  and 
Frequency  Division,  National 
Measurement  Laboratory,  National 
Institute  of  Standards  and 
Technology,  Boulder,  CO  80303. 
Appointment  expires:  12/31/90. 

Dr.  Shelton  Wiederhom.  Scientific 
Assistant  to.the  Director,  Institute  for 
Materials  Science  and  Engineering, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  expires:  12/31/90. 

LPRB 

Dr.  Burton  H.  Colvin  (Chair),  Director, 
Office  of  Academic  Affairs,  OfRce  of 
the  Associate  Director  for 
International  and  Academic  Affairs, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  expires:  12/31 /ga 

Mr.  Thomas  N.  Pyke,  Assistant 
Administrator  for  Satellite  and 
Information  Services,  National 
Oceanic  and  Atmospheric 
Administration,  Washington,  DC 
20233.  Appointment  expires:  12/31/90. 
The  full  membership  and  expiration 

dates  of  the  GFRB  and  LPRB  are  listed 

below: 

GPRB 

Dr.  James  E  Hill  (Chair),  Chief,  Building 
Environment  Division,  National 
Engineering  Laboratory,  National 
Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  expires:  12/31/89. 

Mr.  Allen  L  Hankinson,  Chief,  Systems 
and  Software  Technology  Division, 
National  Computer  Systems 
Laboratory,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  AppoinUnent 
expires:  12/31/89. 

Mr.  E.  Larry  Heacock,  Director,  Office  of 
Satellite  Operations,  National 
Environmental  Satellite  Data  and 
Information  Service,  National  Oceanic 
and  Atmospheric  Administration, 
Washington.  DC  20233.  Appointment 
expires:  12/31/90 

Dr.  Willie  E.  May,  Chief,  Organic 
Analytical  Research  Division, 
National  Measurement  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  expires:  12/31/89 


Dr.  Alvin  H.  Shei,  Assistant  Director  for 
Management  Information  Technology, 
National  Engineering  Laboratory, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  expires:  12/31/89 

Dr.  Donald ).  Sullivan,  Chief,  Time  and 
Frequency  Division,  National 
Measurement  Laboratory,  National 
Institute  of  Standards  and 
Technology,  Boulder,  CO  80303. 
Appointment  expires:  12/31/90 

Dr.  Sheldon  Wiederhom,  Scientific 
Assistant  to  the  Director,  Institute  for 
Materials  Science  and  Engineering, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointment  sxpires:  12/31/90 

LPRB 

Dr.  Burton  H.  Colvin,  (Chair),  Director, 
Office  of  Academic  Affairs,  Office  of 
the  Associate  Director  for 
International  and  Academic  Affairs, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899. 
Appointinent  expires:  12/31/90 

Mi.  Thomas  N.  I^ke,  Assistant 
Administrator  for  Satellite  and 
Information  Services,  National 
Oceanic  and  Atmospheric 
Administratioa.  Washington,  DC 
20233,  Appointaient  expires:  12/31/90 

Dr.  ]eBrey  D.  Rosendhal,  Assistant 
Associate  Adninistrator  for  Space 
Science  and  Applications  (Science), 
National  Aeronautics  and  Space 
Administi-atioQ,  Washington,  DC 
20546.  Appoinfenent  expires:  12/31/89. 

For  further  information  contact  Mrs. 
ElizabeUi  W.  Sbtiud.  Chief.  Office  of 
Personnel  and  Civil  Rights,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD,  telephone  301-97S- 
3000. 

Date:  July  27, 1989. 
Raymond  G.  Kamaer, 

Acting  Director 

[FR  Doc.  89-18002  Filed  8-1-69;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 


New  England  Fithery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  New  England  Fishery 
Management  Council  will  hold  a  public 
meeting  on  August  10-11, 1989,  at  the 
Colonial  Hilton  bin,  Routes  128/95, 
Wakefield,  MA.  The  Council  will  begin 
meeting  on  August  10  at  1  p.m.  The 
meeting  will  reconvene  on  August  11  at 


9  a.m.,  and  will  adjourn  when  the 
agenda  items  have  been  completed. 

The  first  day,  discussions  will  include 
reports  from  the  Enforcement,  Lobster 
and  Scallop  Oversight  Committees.  On 
the  second  morning,  election  of  Council 
officers  will  take  place,  followed  by 
reports  of  the  Foreign  Fishing,  Habitat 
and  Groundfish  Committees.  There  will 
be  brief  presentations  on  government 
financial  assistance  programs  and 
United  States/Canada  fisheries  issues, 
and  also  an  update  from  the  Large 
Pelagics  Committee. 

For  more  information  contact  Douglas 
G.  Marshall,  Executive  Director,  New 
England  Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906; 
telephone:  (617)  231^0422. 

Dated:  {uly  27, 1989. 

Richatd  H.  Schaefer, 

Director  Office  of  Fisheries  Conservation  and 
Management  National  Marine  Fisheries 
Serviced 

[FR  Doc  89-18025  Filed  8-1-89;  8:45  am] 
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Pacific  Fisliery  Manegefnent  CouncH; 
Public  Meeting 

AQENCY:  National  Mjarine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Groundfish  Management 
Team  (GMT)  will  hdd  a  public  meeting 
on  August  10-11, 1989,  at  the  National 
Marine  Fisheries  Service,  Tiburon 
Laboratory,  3150  Paradise  Drive, 
Tiburon,  CA.  The  GMT  will  begin 
meeting  at  8  a.m..  on  August  11.  The 
proposed  agenda  will  include  review  of 
draft  stock  assessment  documents, 
projections  of  1989  catch  levels  for 
groundfish  species,  analysis  of  proposed 
measures  to  extend  the  joint  venture 
season  for  Pacific  whiting,  and  long-term 
sablefish  management.  Other  issues 
related  to  West  Coast  groundfish 
fisheries  management  may  also  be 
discussed. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2000  SW.  First  Avenue,  Portland,  OR 
97201;  telephone:  (503)  326-6352. 

Dated:  July  27, 1989. 1 
Richard  H.  Schaefer,    ! 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries  . 
Service. 

[FR  Doc.  89-18026  Filed  6-1-89;  8:45  am] 
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Pacific  Fisttery  Management  Council; 
Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  groundfish  fishery 
management  plan  (FMP)  Rewrite 
Oversight  Group  (ROG)  will  hold  a 
public  meeting  on  August  15-16. 1989.  at 
the  Metro  Center  Building.  2000  SW. 
First  Avenue,  Portland,  OR.  On  August 
15  the  ROG  will  begin  meeting  at  8  a.m., 
in  room  145.  and  on  August  16  will 
continue  meeting  in  room  440.  The  ROG 
will  review  changes  made  to  the 
Groundfish  FMP  Amendment  *4 
document  subsequent  to  the  past 
meeting,  and  will  also  develop  reporting 
requirements  for  catcher/processor  and 
floating  processor  vessels. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council. 
2000  SW.  First  Avenue.  Portland.  OR 
97201:  telephone:  (503)  326-6352. 

Dated:  July  27, 1989. 
Richard  H.  Schaefer, 

Director.  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Sen-ice. 

[FR  Doc.  89-18027  Filed  8-1-69;  8:45  am] 

BIUING  CODE  3510-22-M 


Marine  Mammals;  Permits 

agency:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  NOAA, 
Commerce. 

action:  Issuance  of  Scientific  Research 
Permit  No.  677. 

summary:  On  May  10  and  June  20, 1989. 
notice  was  published  in  the  Federal 
Register  (54  FR  20174;  54  FR  25891)  that 
an  application  (P442)  had  been  filed  by 
Audrey  Dianne  Kopec,  Romberg  Tiburon 
Center  for  Environmental  Studies,  San 
Francisco  State  University,  to  capture, 
tag  and  release  a  maximum  of  100 
harbor  seals  [Phoca  vitulina  richardsi) 
annually  in  the  San  Francisco  Bay  area. 
An  additional  120  seals  may  be 
harassed  during  tagging  operations. 

Notice  is  hereby  given  that  on  July  27, 
1989,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended,  (16  U.S.C.  1361-1407) 
and  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  activities  subject  to  the  Special 
Conditions  set  forth  therein. 

The  Permit  is  available  for  review  by 
interested  persons  in  the  following 
offices: 


Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service.  1335  East  West 
Highway,  Rm.  7330,  Silver  Spring, 
Maryland  20910;  and 

Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  300  South 
Ferry  Street,  Terminal  Island. 
California  90731-7415. 
Date:  July  27. 1989. 

Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 
Habitat  Programs.  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-17981  Filed  6-1-89:  8:45  am| 
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[P396B] 

Marine  Mammals;  Permit  Modification 
Request;  John  G.  Shedd  Aquarium 

Notice  is  hereby  given  that  the  John  G. 
Shedd  Aquarium.  1200  South  Lakeshore 
Drive,  Chicago,  Illinois  60605,  has 
requested  a  modification  to  Permit  No. 
662,  issued  on  April  28, 1989  (54  FR 
19934),  under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361-1407)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

Permit  No.  662  authorized  the 
importation  of  six  (6)  false  killer  whales 
[Pseudorca  crassidens)  from  Japan  for 
the  purpose  of  public  display.  The 
Holder  is  asking  that  the  permit  be 
modified  to  allow  the  option  of 
importing  animals  from  Japan  or 
collecting  animals  from  the  waters  in 
and  around  all  main  Hawaiian  Islands. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  modification  request  to  the 
Marine  Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
c/o  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  Room  7330,  Silver 
Spring,  Maryland  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  notice  of  modification  request  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 


Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Ser\'ice,  1335  East  West 
Highway,  Room  7330.  Silver  Spring, 
Maryland  20910; 

Director,  Northwest  Region.  National 
Marine  Fisheries  Service.  7600  Sand 
Point  Way,  NE..  BIN  C15700.  Seattle. 
Washington  98115: 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930; 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street.  Terminal  Island.  California 
90731;  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Ser\'ice.  9450  Koger 
Boulevard,  St.  Petersburg.  Florida  33702. 

Pate:  July  27, 1989. 
Nancy  Foster, 

Director.  Office  of  Protected  Resources  and 

Habitat  Programs.  National  Marine  Fisheries 

Seni'ce. 

[FR  Doc.  89-17980  Filed  6-1-89:  6:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extending  an  Import  Restraint  Period 
and  Increasing  a  Umit  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Mexico 

July  28. 1969. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending  a 

restraint  period  and  increasing  a  limit. 

EFFECTIVE  DATE:  August  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  this  Hmit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 
SUPPI^MENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of  March 
3. 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Memorandum  of  Understanding 
dated  April  12, 1989. 
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The  Governments  of  the  United  States 
and  the  United  Mexican  States  agreed 
to  extend  the  current  designated 
consultation  level  for  Category  239 
through  December  31, 1969  at  an 
increased  level. 

The  implementation  of  a  specific  limit 
under  the  Special  Regime  for  Category 
239  (see  54  FR  20627,  published  on  May 
12, 1989]  with  a  sublimit  for  products  not 
made  of  U.S.  formed  and  cut  fabrics,  is 
being  delayed  until  January  1, 1990  in 
order  to  give  importers  additional  time 
to  prepare  the  proper  certification  and 
documentation  required  for  participation 
in  the  Special  Regime  Program. 

Shipments  of  goods  qualifying  for 
entry  under  the  Special  Regime  must  be 
accompanied  by  a  form  ITA-370P, 
signed  by  a  U.S.  Customs  officer,  prior 
to  export  from  the  United  States  for 
assembly  in  Mexico.  Further 
requirements  for  participation  in  the 
Special  Regime  are  available  in  Federal 
Register  notices  53  FR  15724,  published 
on  May  3, 1988;  and  53  FR  32421, 
published  on  August  25, 1988. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937.  published  on 
November  7, 1988).  Also  see  53  FR  52461, 
published  on  December  28, 1988. 
Auggie  D.  Taatillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
July  28. 1989. 

Commissioner  of  Customs, 
Department  of  the  Treasurv.  Washington.  DC 
20229 
Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  8, 1989  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns,  among  other  things,  imports  of 
cotton  and  man-made  fiber  textile  products  in 
Category  239,  produced  or  manufactured  in 
Mexico  and  exported  during  the  seven-month 
period  which  began  on  January  1. 1989  and 
extends  through  July  31. 1969. 

Effective  on  August  1. 1989.  the  directive  of 
May  8, 1989  is  being  amended  to  extend  the 
restraint  period  for  Category  239  through 
December  31, 1989  at  an  increased  level  of 
550,000  kilograms. ' 

The  May  8, 1989  directive  is  amended 
further  to  direct  Customs  to  delay  until 
January  1, 1990  the  entry  of  shipments  of  U.S. 
formed  and  cut  parts  in  Category  239  that  are 
re-exported  to  the  United  States  from  Mexico 
under  the  provisions  of  the  Special  Regime. 
The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 


'  The  limit  hai  not  been  adjusted  to  account  tor 
any  imports  exported  after  December  31. 19S8. 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  ' 

Sincerely. 
Auggie  D.  Tantilb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-18110  Filed  7-31-89: 11:15  am) 
BiaiNO  CODE  381(M)R-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
ttte  Army 

Intention  To  R'epare  a  Draft 
Environmental  Impact  Statement  for 
Navigation  Channel  Improvements  at 
Coos  Bay,  OR 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

(DEIS).  

SUMMARY:  The  proposed  action  is  to 
determine  the  feasiblity  of  deepening 
and/or  widening  the  existing  deep-draft 
navigation  channel  in  Coos  Bay  from  the 
entrance  to  river  mile  15.  This 
investigation  has  been  authorized  by 
Congress  pursuant  to  local  appeals  for 
navigation  assistance.  The  existing 
navigation  channel  does  not  adequately 
and  safely  handle  some  of  the  larger 
vessels  calling  at  the  port.  Prospective 
traffic  and  potential  economies  of  scale 
are  such  that  ^e  Port  of  Coos  Bay  could 
more  effectively  compete  for  ocean 
shipments  if  it  could  provide  safe  access 
to  larger  vessels.  Questions  about  the 
proposed  action  and  DEIS  can  be 
answered  by:  Steven  J.  Stevens, 
telephone  (503)  326-^096.  U.S.  Army 
Corps  of  Engineers,  Portland  District, 
Regulatory  and  Resources  Branch,  P.O. 
Box  2946,  Portiand.  Oregon  97208-2946. 
SUPPLfMENTARY  INFORMATION:  The 

proposed  action,  authorized  under 
House  Document  151,  Ninety-First 
Congress,  First  Session,  is  to  determine 
the  feasibility  for  improvements  to  the 
Coos  Bay  Deep-Draft  Na;  'gation  project. 
Alternatives  identified  thus  far  include: 

(1)  Channel  deepening  and  widening; 

(2)  Channel  deepening  only; 

(3)  Addition  of  turning  basins  to  (1)  or 
(2);  and 

(4)  No  action. 

Dredging  actions  would  primarily 
include  disposal  at  approved  ocean 
disposal  sites.  However,  upland 
disposal  alternatives  will  also  be 
investigated.  The  feasibility  study  and 
DEIS  will  also  address  the  long  term 
effects  of  additional  channel 
maintenance  activities.  The  scoping 
process  will  formally  commence  in 


August  1989  with  the  issuance  of  a 
scoping  letter.  Federal,  state  and  local 
agencies,  Indian  tribes,  and  interested 
organizations  and  individuals  will  be 
asked  to  comment  on  the  significant 
issues  relating  to  the  potential  effects  of 
the  alternatives.  Potentially  significant 
issues  to  be  addressed  in  the  DEIS 
which  are  currently  identified  include: 
fisheries  impacts;  water  quality  impacts 
(upper  bay):  salinity  impacts;  ocean 
disposal  site  impacts;  secondary 
impacts  resulting  from  increased 
commerce  developments.  Other 
environmental  review  and  consultation 
requirements  which  will  be  addressed  in 
conjunction  with  the  DEIS  include: 

(1)  Clean  Water  Act  of  1977; 

(2)  Fish  and  Wildlife  Coordination 
Act; 

(3)  Coastal  Zona  Management  Act  of 
1972,  as  amended; 

(4)  Endangered  Species  Act  of  1973,  as 
amended; 

(5J  Marine  Protection,  Research  and 
Sanctuaries  Act  of  1972,  as  amended; 

(6)  Cultural  Resources  Acts; 

(7)  Executive  Ofder  11988,  Flood  Plain 
Management,  24  May  1977; 

(8)  Executive  Order  11990,  Protection 
of  Wetlands,  24  May  1977; 

(9)  Analysis  of  Impacts  on  Prime  and 
Unique  Farmlands. 

A  formal  scopir^  meeting  has  not 
been  scheduled.  TTie  need  for  a  scoping 
meeting  will  be  determined  by  the 
nature  and  extent  of  comments  received 
in  our  scoping  letter.  As  previously 
stated,  the  scoping  letter  will  be  issued 
in  August  1989.  The  DEIS  is  scheduled  to 
be  made  available  to  the  public  in 
September  1990. 

Dated:  July  20. 1989. 
Charles  E.  Cowao, 

Colonel,  Corps  of  Engineers  Commanding. 
[FR  Doc.  89-18051  Filed  8-1-89;  8:45  am) 

BiLUNG  CODE  3710-AIMI 


DEPARTMENT  OF  ENERGY 

Flocdplain/Wetlands  Involvement 
Notification  for  F^oposed  Remedial 
Action  at  the  Grand  Junction  Projects 
Office  Site,  Grand  Junction,  CO 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  floodplain/wetlands 

involvement  and  opportunity  for  public 

comment. 

summary:  The  U.S.  Department  of 
Energy  (DOE)  proposes  to  conduct 
remedial  action  ia  the  Gunnison  River 
Floodplain  at  the  Grand  Junction 
Projects  Office  Site  where  an  Atomic 
Energy  Commission  pilot  uranium  mill 


Federal  Register  /  Vol.  54.  No.  147  /  Wednesday.  August  2.  1989  /  Notices 


31S71 


was  formerly  located  in  Grand  Junction, 
Colorado.  Grand  Junction  is  located  in 
the  west  central  portion  of  Colorado  in 
the  center  of  Mesa  County.  The  site  will 
be  cleaned  up  in  accordance  with  the 
requirements  of  the  comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  as  amended.  The  proposed 
remedial  action  entails  removing  all 
contaminated  material  totaling  81,500 
cubic  yards,  of  which  33,400  cubic  yards 
lie  within  the  Gunnison  River  floodplain. 
These  materials  would  be  hauled  to  the 
State  Repository  at  the  foiiner  Climax 
Uranium  Company  Uranium  Mill  Site  in 
Grand  Junction.  Contaminated  material 
from  the  Climax  Mill  and  the  State 
Repository  will  be  permanently 
stabilized  at  a  disposal  site  selected  by 
DOE  under  authority  of  the  Uranium 
Mill  Tailings  Radiation  Control  Act.  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain/wetlands 
environmental  review  requirements  (10 
CFR 1022),  DOE  will  include  a 
floodplain/wetlands  assessment  in  the 
Final  Remedial  Investigation/Feasibility 
Study  (RI/FS)  being  prepared  for  the 
proposed  remedial  action.  The  RI/FS 
will  address  disposal  of  the 
contaminated  material  at  alternative 
offsite  locations  and  compare  these 
alternatives  to  onsite  stabilization  or 
performing  no  remedial  action:  This 
proposed  action  will  result  in  no  net  loss 
of  wetlands.  Further  information  is 
available  from  the  DOE  at  the  address 
shown  below. 

Comments  are  due  on  or  before 
August  18, 1989,  and  should  be  sent  to 
the  following  address:  U.S.  Department 
of  Energy,  Office  of  Defense  Waste  and 
Transportation  Management,  DP-12, 
Washington,  DC  20545. 

All  comments  should  refer  to  the 
project  title, 

Issued  at  Washington,  DC.  this  23  day  of 
|uly  1989,  for  the  United  States  Department  of 
Energy. 

John  L.  Meinliardt. 

Acting  Assistant  Secretary  for  Defense 
Programs. 
[FR  Doc.  89-18053  Filed  8-1-89;  8:45  am] 

BILUNG  CODE  64SO-01-lt 


Office  of  Fossil  Energy 
[FE  Docket  No.  89-37-NG] 

Vesgas  Co^  Application  To  Import 
Natural  Gas  From  Canada  and  To 
Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy.  DOE. 

ACTION:  Notice  of  application  for 
blanket  authorizations  to  import  natural 


gas  from  Canada  and  to  export  natural 
gas  to  Mexico 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  22, 1989, 
of  an  application  filed  by  Vesgas 
Company  (Vesgas)  for  blanket 
authorizations  to  import  up  to  36,500 
MMcf  of  natural  gas  from  Canada  and  to 
export  up  to  29,200  MMcf  of  natural  gas 
to  Mexico.  The  application  requests  that 
the  authorizations  be  approved  for 
separate  two-year  terms  beginning  on 
the  dates  that  the  first  import  and  the 
first  export  commence.  Vesgas  intends 
to  utilize  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported  and  exported,  and  indicates  it 
will  submit  quarterly  reports  detailing 
each  transaction. 

The  appUcation  is  filed  under  section 
3  of  die  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures  and  written 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  1, 1989. 
FOR  FURTHER  INFORMATION: 
William  C.  Daroff,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  Room  3F-094, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585.  (202)  586-9516 
Diane  J.  Stubbs,  Natural  Gas  and 

Mineral  Leasing,  Office  of  General 

Counsel,  U.S.  Department  of  Energy, 

Forrestal  Building,  Room  6E-042, 1000 

Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  Vesgas, 
a  Colorado  corporation,  with  its 
principal  place  of  business  in  Denver. 
Colorado,  proposes  to  import  and  export 
natural  gas  either  for  its  own  account  or 
as  a  broker  or  agent  on  behalf  of  others. 
According  to  the  application,  the 
authority  requested  by  Vesgas 
contemplates  the  importation  of  supplies 
of  Canadian  natural  gas  for 
consumption  in  U.S.  markets,  and  the 
exportation  of  domestically  produced 
natural  gas  for  consumption  in  Mexican 
markets.  Vesgas  requests  authority  to 
import  gas  using  existing  facilities  at 
any  point  on  the  international  boundary 
of  the  United  States  and  Canada.  The 
applicant  also  requests  authority  to 
export  gas  at  existing  pipeline  facilities 
in  Texas  and  Arizona  at  the 
international  boundary  of  the  United 
States  and  Mexico. 


According  to  Vesgas.  the  specific 
terms  of  each  import  and  export 
transaction  would  be  negotiated  on  an 
individual  basis,  including  price  and 
volumes,  to  reflect  market  conditions. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE's  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 1984).  In  reviewing 
natural  gas  export  applications,  the 
domestic  need  for  the  gas  to  l>e  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  import  and 
export  authority.  The  applicant  asserts 
that  this  import/export  arrangement  will 
be  competitive  and  in  the  public 
interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  of  1968 
(NEPA),  42  U.S.C.  4321  et  seq..  can  be 
accomplished  by  means  of  a  categorical 
exclusion.  On  March  27, 1989.  the  DOE 
published  in  the  Federal  Register  (54  FR 
12474)  a  notice  of  amendments  to  its 
guidelines  for  compliance  with  NEPA  In 
that  notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
imder  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
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any  decision  on  the  application  must 
however,  file  a  motion  to  intervene  or 
notice  of  the  application  must,  however, 
file  a  motion  to  intervene  or  notice  of 
intervention,  as  applicable.  The  filing  of 
a  protest  with  respect  to  this  application 
will  not  serve  to  make  the  protestant  a 
party  to  the  proceeding,  although 
protests  and  comments  received  from 
persons  who  are  not  parties  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application.  All  protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  speciHed  by  the 
regulations  in  10  CFR  Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  OfHce  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t.,  September  1, 1989. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procesures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact. 


law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled.notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  fbial  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  under  this 
notice,  in  accordance  with  10  CFR 
Section  590.31& 

A  copy  of  the  Vesgas  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  )uly  19. 1989. 
Constance  L  Buckley, 
Acting  Deputy  Aisistant  Secretary  for  Fuels 
Programs.  FossH  Energy. 
[FR  Doc.  B9-180S4  Filed  »-l-«g;  8:45  am] 
BILUNQ  CODE  MS(H)1-II 


[Docket  No.  FE  C&E  89-15;  Certification 
Notice-41] 

Filing  Certification  of  Compliance;  Coal 
Capability  of  New  Electric  Powerplant 

AOENCY:  Office  of  Fossil  Energy,  DOE. 


ACTKHi:  Notice  of  filing. 


SUMMARV:  Title  II  ef  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended  ("FUA"  or  "the  Act")  (42 
U.S.C.  8301  et  seq.y  provides  that  no  new 
electric  powerplant  may  be  constructed 
or  operated  as  a  base  load  powerplant 
without  the  capability  to  use  coal  or 
another  alternate  fliel  as  a  primary 
energy  source  (section  201(a],  42  U.S.C. 
8311  (a),  Supp.  V.  1987).  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  any  new  electric 
powerplant  to  be  operated  as  a  base 
load  powerplant  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  may  certify,  pursuant  to 
section  201(d],  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  to  base  load  powerplant. 
that  such  powerplant  has  the  capabiUty 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  as  of  the 
date  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  in  the 
Federal  Register  a  notice  reciting  that 
the  certification  has  been  filed.  Two 
owners  and  operators  of  proposed  new 
electric  base  load  powerplants  have 
filed  self  certificallonB  in  accordance 
with  section  201(d). 
Further  informafion  is  provided  in  the 

SUPPLEMENTARY  mFORMATION  section 

below. 

SUPPLEMENTARY  INFORMATION:  The 

following  companies  have  filed  self 
certifications: 


Nwn6 

reSi^fed                Type  of  facility 

Mega«Mtt 
capacity 

LocsAion 

Cogen  Energy  Systems,  Inc..  Salt  Lake  C«y.  UT , 

VirgBilB  Elecmc  and  PoNar  Co..  Glen  ASen,  VA... 

07-24-89 
07-t7-89 

ComtMned  Cycle  Cogen 

Simple  Cycle 

4S 

>348 

Sandy.  UT. 
Sorry  County,  VA. 

■  The  (ow  (4)  turtiinea  preaonlly  are  rated  at  85  megawatts  eact)  but  «mI  be  uprated  to  87  megawatts  eadi. 


Amendments  to  the  FUA  on  May  21, 
1987,  (Public  Law  100-42)  altered  the 
general  prohibitions  to  include  only  new 
electric  base  load  powerplants  and  to 
provide  for  self  certification  procedure. 

laaued  in  Washington,  DC  on  July  27, 1989. 
Constance  L.  Buckley, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs  Office  of  Fossil  Energy. 

[FR  Doc.  8»-18055  Filed  8-1-89;  8:45am] 
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Federal  Energy  Regulatory 
Commiesion 

[Docket  Nos.  ST89-3742-000  tfirougti 
ST89-4076-000I 

Traftscontinental  Gas  Pipe  Corp^  Self- 
Implementing  Transactions 

luly  27. 1989.      I 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  a$  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations,  sections  311  and  312  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 


and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.  > 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Stbpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
I 


'  Notice  of  a  transaction  does  not  constitute  p 
detennination  that  th«  terms  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  filing  is  in  oomyliance  with  the 
Commission's  Regulatient. 


;rA' 


5     '\f\j         • '  - 


/  Yd.  54.  Mo.  ny  /  YIeiaBtAmy,  A^Mt  t.  nm  J  IMteet 


transportation  by  an  interstate  pipeline 
on  hAeiS  of  ao  tatoaetate  pipeline  tx  a 
local  Astribution  -company  porauant  to 

fiflrtinn  3SA  102  oi  *^.,  *^.*       iian»i»*M 

—  ■"  ■  ^p^^..  ^^^rm»  x^^tm  ^n  ^^^c  ^^^^^^^nu^^Vfl^^n  ^ 

Regulations  and  section  31l(ai(l)ef  Ae 
NGPA. 

A  "C"  indicates  transportation  by  ea 
intrastate  pipeline  on  behalf  df  an 
interstate  pipeline  or  a  local  dbtilbufioo 
company  served  by  an  interstate 
pipeline  pursuant  to  9  284.122  ef  the 
Commission's  Regulations  and  seeftion 
311(a)(2)  of  the  NGPA.  In  those  cases 
where  Conunission  approval  of  a 
transportation  rate  is  sought  parauaiit  te 
S  284.123(b)(2),  the  table  lists  iie 
proposed  rate  and  the  expiration  date  dt 
the  150-day  period  for  staff  adion.  Any 
person  seeking  to  participate  ia  4ke 
proceeding  to  approve  a  rate  Msted  in 
the  table  should  file  a  aiotioe  to 
intervene  with  the  Secretary  off  the 
Commission  on  or  before  Augaat  IL 
1989. 

A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  compaiiy 


served  by  an  interstate  pipeline 
pursuant  to  S  aBiJttof  the 
Commission's  Regulations  and  section 
311(b)  trf  ihe  NC^A.  Any  interested 
person  may  file  a  eaaiptaiBlisBeBBdag 
such  aales  pussoaat^  f  aM.««aHI)  «f 

A  "P'  indicates  an  q^tg«yTM*°^  by  an 
intrastate  pipeline  to  any  irtnrttetft 
pipeline  or  local  diaMfaufUaa  cosqnny 
pursuant  to  fi  284.183  «f  flie 
Cemmisstop'e  RegulaHons  and  section 
312  of  the  NGPA. 

A  "G"  indicates  ■tran^wirtflJAoahy  an 
intRratflte  pipelinp  oa  behatf  ef  anaJher 
Mterstate  pipekne  pursuant  to  9  284.222 
and  a  biaidcet  certificate  issued  aader 
9  284.221  of  the  ComauaaiaD's 
Regulations. 

A  "&.S"  indieatea  Imtspertafien  by 
interstate  pipelines  on  oenan  of  Bu^>pe^s 
other  dian  interstate  pipeliaea — 
pursuant  to  j  284.223  aod  a  Maaket 
cftrtificatc  issued  uadar  f  2B4.221  rfthe 
^.^oiiHihiMion  a  xlcgnfftiiAis. 

A  t>-LT"  or  -C-IS"  indicaies 
transportation,  tnin  er assignments  by 


a  local  distribution  coaqMny  on  briialf 
of  or  Sean  4alHaiate  pipeline  or  leerf 
distribution  company  pursuant  to  a 
tilanket  certificete  issued  under 
8  284231  «f<he  CeamfMhHTe 

IWgUIS  IIUUS* 

A"C-Urar''C-H8'' 


-v  tUBVnflWf  ^^pCHtlC  OQFRtSItT  19  A 

blanket  certificate  issued  under 
9  281224  of  Ihe  CeBUuaaifls'e 
RegdaMMHL 

A  IC^  iRcDcates  tiansportatien  xs 
nalucal  ^as  an  &e  Outer  Contiaealal 
^rilfhy  nniniiiiiali  pipnliai  iiiif 
of  ano<inr  iuftwialett  iiipeliiie  jiiuseent 
to  { '884.368  ef  Tlie  Commission's 
Regidations. 

A  "K-S"  indiBatas  iNunpertatieeef 
natural  gas  en  t)ieOa(erCon(!eeatBl 
^letf  by  an  intrastate  pipeline  on  Wkatf 
of  shippers  other  than  interstate 
plpeliiiea— pursuant  4e  {  2M  JOB  af  iIm 
ronunission's  Regwlatiens. 
Lcitetl.CarfMin. 
Secretary. 


Docket  No.> 


ST89-3742 
ST89-3743 
ST89-3744 
ST89-3745 
ST8»-3746 
STe9-3747 
STe9-3748 
ST89-3749 
ST89-3750 
ST89-3751 
ST89-3752 
ST8d-3753 
ST89-3754 
ST89-3755 
ST89-3756 
ST89-3757 
ST89-3758 
ST89-3759 
ST89-3760 
ST89-3761 
ST69-3762 
ST89-3763 
ST89-3764 
STB9-3765 
ST89-3766 
ST89-3767 
ST89-3768 
ST89-3769 
ST89-3770 
ST89-3771 
ST89-3772 
ST89-3773 
ST89-3774 
ST89-3775 
ST89-3776 
STB9-3777 
ST89-3778 
ST89-3779 
ST89-3780 
ST89-3781 
8X89-3782 
ST89-3783 
ST89-3784 
ST89-3785 


Transporter/Saner 


TranscontinentBl  Gas  Pipe  Line  Cofp.... 
Transcontinental  Gas  Pipe  Line  Cocp-.. 
TranscontinentBl  Gas  Pipe  Line  Oo^.. 
Transcontinentol  Gas  Pipe  Line  Coqpu... 
TranscontinenW  Gas  Pipe  Line  fiotp  .. 
Tranacontinenlal  Gas  Pipe  Line  Cnp-.. 

El  Paso  Natural  Gas  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Louisiana  Resources  Co 


Questar  Pipeline  Co . 
Western  Gas  Supply  Co.. 
Western  Gas  Supply  Co.. 


WHIianis  Natural  Gas  Ca 

Texas  Eastern  Transmisaian  G09 

ARKLA  Energy  ResoureoB ;.. 

El  Paso  Natural  Gas  Co 


United  Gas  Pipe  Line  Co.. 
United  Gas  Pipe  Line  Co- 
Norttiwest  Pipeline  Corp  „ 
Northwest  Pipeline  Corp  _ 
Northwest  Pipelifw  Coe>... 
EaaosKlac. 


Natural  Gas  Pipeline  Co.  o( 
Natural  Gas  Pipeline  Ca  «f 
Tennessee  Gas  Pipeline  Ce. 


Teun  Eaetem  Transmission  Ootp . 
Valero  Transmission.  LP.... 
Valero  Transmission,  LP«.. 

Valero  Transmission.  UP _ 

Valero  Transmission,  LP 

Valero  Trarwmission,  LP - 

Kentucky  West  Virginia  Gas  Co - 

Delhi  Gas  Pipeline  Corp _ 

Gas  Co.  of  NM  (Oiv.  PUUic  Sew.  Co.  MM) . 

United  Gas  Pipe  Line  Co _ 

United  Gas  Pipe  Line  Co _ 

Transcontinental  Gas  Pips  Line  Ooie- ~ 

Transcontinental  Gas  Pipe  Line  Oofp - 

Natural  Gas  Pipeline  Co.  of  AmeiJca..- _ 

Panhandle  Eastern  Pipe  LineOo - 

Panhandle  Eastern  Pipe  lineCo _ 

Panliandle  Eastern  Pipe  UneCe 


Tenngasco  Corp., _ 

PSI,  Inc..- 

CffizensGae  Supply  Qoip.. 
Chevron  U.S.A.,  Inc.. 


PabNc  Service  Electhc  and  QasCe.- 

Pentex  Pipeline  Co..  Inc 

Northern  States  Power  Go. 


American  Central  Gas  Cat.,  inc. 

Texaco  Gas  Marketir^  IrK 

Seagull  Marketing  Senlices,  lac. 

Florkta  Gas  Transmission  Ca 

Duncan  Oil.  lac 

Nmthwuftt  Pipeline  Oo'p ,.,_ 

El  Paso  Natural  Gas  Co 

American  Central  Gas 
Cohjmbia  Gas  of  Ohio.  Inc 
Pontchaaayn  Matural  Gas 
BAA  Ptpelime  Co 
Natural  GasPipalieeCo.af 

Laser  Marketing  Ce 

CohjmtM  Akjmirfum  Corp.„ 
Northwest  Natural  On  Co. 

Koch  Hydrocaihens  Ca 

Phillips  Gas  Pipeline  Ck>- 


Oe 


Lear  Gas  Transmission  Qd 

Enron  Industrial  NatMalGaB  Ob — 

Valley  Resources,  Inc 

FRM,  Inc 

El  Paao  NalunI  Gas  fie 


El  Paao  Natural  Gee -Oa. 
Velero  Interstate  Ta 
Texas  Eaatam  Ta 


I  Co.. 


Cop..- 

Ttanawaatem  Pipeline  Oa..- - 

Auxier  Road  Gas  Oo 

Noiltiecn  Indiana  Public  Sereee  Co.. 

Souttiam  Caiifomia  Gas  Oe 

QXY  U.SJL,  Iw _ 

Eiigoo  Bafisiog  ec _ 

Uoitad  CWas  fin  Oa.  5C  Oiv 

CHy  of  Union „ 

Phillips  Petraleewi  Oo _ 

National  Steal  Corp 

Aaadmtut  Traawg  Co 

Acctiar  Oaniels  MidtaMdCe 


08-01 -M 
08-01-89 
08-01 -a* 
06-01 -M 
08^  ^a0 

QMn-ao 
Ga-oi<«0 

Q8-O1<«0 
Qft.01-«8 
Ofr-O1-«0 

oft^B^as 


Ofr4B-aS 

08-e2<a8 

0»4B-88 


oe.ea-1 


0&.02-88 
06-02-80 

oe-az-e* 


06  OJ  89 


08  QjL  09 
08-01-88 


Part2at 
Subpart 


es^es-es 


88-05-89 
AT  rtT  n% 


G-6 
fi4 
fr« 
&^ 

B 

a 
a 

A* 
«-« 

6-C 

C 

«.« 

c 

c 

«.« 

a 

a 

a 

fi 

e-« 

«-s 

s-s 

G-S 

C 
8 

8 
S 

a 
c 

c 
c 
c 
c 

B 

c 

0-5 
G-S 

8 

8 

G-« 

G-S 

G-S 

G-S 


tO-90-89 


MMBTU> 


3M3 


«3.57 


ti-oe-es 


01.70 
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Docket  No.' 


STBtSnH 
ST89-a787 
ST80-37W 
ST89-3788 
STSe-3790 
STB»-a791 
ST89-3782 
STB0-37g3 
ST88-37»4 
ST89-37S6 
STB9-379e 
ST8»-3797 
STB»-S7M 
STW-37W 

STso-aeoo 

STB9-3e01 
STBO-aSM 
ST8»-30OS 
STW-3e04 
ST80-3eO6 
STB9-3fl06 

ST8»-aiBM 

STiB0-aaQ» 

STB»«11 
ST8B-ni2 
ST8»-«1« 
STBB-«14 
STBe-«1S 
STa0-8B16 
ST80-W17 
ST89-aB1t 
STB»-3ei« 
STW-48S0 
STa»-8821 

STB»«eS 

STB»-an4 

STB»-382S 
STB»-a826 
ST8»-«27 
8T88-3828 
ST8»-a829 
ST8e-3830 
ST8»-a831 
STB»-3832 
STa»-3833 
ST89-3834 
STB8-3835 
ST8»-3836 
ST8»-3837 
ST80-3838 
ST8»-3839 
STB»-3840 
ST89-9841 
ST8»-3842 
ST89-3843 
ST89-3844 
8189-3845 
ST89-3846 
ST89-3847 
ST89-3848 
ST89-3849 
ST89-3850 
ST89-3851 
ST89-3852 
ST89-38S3 
ST89-3854 
ST89-3855 
ST89-3856 
ST89-3857 
ST89-3858 
ST8fr-3859 
ST89-3eeO 
ST89-3861 
ST89-3862 
ST89-3863 
ST89-3864 


Tnntportar/Seler 


Panhmdte  EMtam  Pips  Uno  Co  ■ 
Panhanda  EMtsm  Pliie  Um  Co . 


Panhandto  Enlwn  Pip*  Une  Co 

Pwihtndo  Eittam  Pfpa  Line  Co 

Taxaa  Eaalani  Tuntmlaaton  Coip ._«, 
Tma  Eaatam  TiananMaaion  Coip  ._._ 
Taxaa  Eaatam  Tfwiainiaaion  Corp  ...... 

Tana  Eaatsfn  Tiamrniialuii  Coip ...«. 
T axaa  Eaatacn  TfMnanilaaion  Cofp  .»*... 

Tsxaa  Eaatam  Tranamiaaton  Cotp 

TranaoonHnanial  Qaa  Plpa  Una  Con>~ 
Tranaoontnanlal  Gaa  Plpa  line  Cotp.. 
Tfanacontlnantat  Qaa  Pipe  Une  Oorp. 
TranaconiinanW  Gea  PiIm  Line  Cotp.. 
TranaconMnentai  Gaa  Pipe  Una  Corp.. 
Texaa  Eaatam  Tranamiaaion  Covp .. 
T eMae  Eettam  Tfsnamiaaion  Cofp . 
ONG  Tiananiiaiion  Co.. 
WMamaNMuratGaaCo- 
ANRPtpelneCo 


AMR  Pipelne  COh 
ANR  PIpalne  Co.. 


AMR 


Co„ 
Co_ 


ANR  Pipeline  Go. 


ANR  PtpoiM  Co.. 


ANH  PIpMVW  G0>* 
ANR  PfpsifW  Co«> 


Corp.. 
Qm  P^polno  Co.. 


NaturalGM  Bptino  Ca  of  Anwrta.. 
ANR  PIpaina  Co.. 


TranaoonUnanW  Qaa  Pipe  Une  Cotp. 
Corp„ 


TranaoonUnanW  Qaa  Pipe  Une  Coip 

TranaoonUnenW  Gae  Plp«Une  Cotp..;... 

I^anacorttnanial  Qaa  Pipe  Une  Corp 

■TranaconllnenW  Qaa  Pipe  Line  Corp 

TranaconlinanW  Gea  f^  Une  Coip 

TranaconHnenlal  Qaa  Pipe  Une  Corp 

Tranaoontinanlal  Qaa  Pipe  Line  Corp 

Tranacontlnental  Gea  Pipe  Une  Coip 

Tranacontinantal  Qaa  Pipe  Une  Corp 

Tranaoontinanlal  Qaa  Pljie  Line  Corp 

Tianecontlnental  Gaa  Pljw  Une  Coip 

Tranacontinantal  Qaa  PIJm  Line  Coip 

Tranacontinantal  Qaa  Pii>e  Une  Corp 

Tranacontinantal  Qaa  Pi(M  Una  Corp 

Tranacontlnental  Gaa  Pipe  line  Corp 

Tranacontlnental  Gaa  Pipe  Une  Corp 

Tranacontlnental  Gaa  Pipe  Line  Corp 

Transcontinental  Gaa  Pipe  Une  Corp 

Tranecontinental  Gaa  Pipe  Une  Corp 

Tranacontlnental  Gaa  Pipe  Une  Corp 

Tranacontinentai  Gaa  PifM  Une  Corp...... 

Tranacontinantal  Gaa  Pipe  Line  Corp 

Northern  Natural  Gaa  Co .. 

ONG  Tranamiaaton  Co 

Natural  Gas  Pipeline  Co.  of  America 

Natural  Gas  Pipeline  Co.  of  America 

Western  Gas  Supply  Co 

BP  Gaa  Tranamiasion  Co 

Colorado  Interstate  Gaa  Co 

Colorado  interstate  Gas  Co 

Colorado  Interstate  Gas  Co 


Texaa  Eaatem  Transmission  Corp . 

Northern  Natural  Gas  Co „ 

Stingray  Pipeline  Co , 

Natijral  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  Of  America. 

Tennosaoe  Gaa  Pipeline  Co. 

Tennessee  Gas.  Pipeline  Co 

SeeguN  Interstate  Corp 


Recipient 


Acoeaa  Envgy  Pipeline  Corp 

Acceaa  Envgy  Pipelne  Corp 

Kanaaa  Power  and  Light  Co „ 

Conaumers  Power  Co 

East  Ohio  Oas  Co 

Providence  Gas  Co 

CommonnMBlth  Gas  Services 

Boston  Gaa  Co 

Coming  Natural  Gas  Corp 

Stellar  Pipelrte  Co~ _.._ 

Soulhwestam  Virginia  Gas  Co..~. 
Blacfcstxagtlatural  Gas  System.. 

City  of  Greer 

City  of  Fouitain  Inn 

City  of  Kingp  Mountain 

ELF  Aqujtatie.  Inc 

Catamount  Natural  Gas,  Inc. 

PtilMpa  Gee  Pipeline  Co........«...». 

Union  Padtc  Reeouroes  Co 

PSLIna 

MtoHgen  GM  UtiWies  Co 

Trinity  Pipelne  Co.. 


Norttwm  Mlwia  Qaa  Co 

Panhandta  T radkig  Co  _.___...__...._ 
Nortliem  buiena  PutMIc  SenioeCo.^ 

Michigan  OonsoNdaM  Qaa  Co 

Aoooee  En^gy  Pipelne  Co 

Aoceea  Energy  Pipelne  Co 

Michigen  Q|m  UtiMea  Co  __....».__.. 

Apactw  Co%> 

Delta  Pipelpe  Co.. 


MonuRisnl  PIpoAno  Co.». 
Northern  Mlwia  Gaa  Co. 

City  ol  Cowiigton 

Bonnevile  Fuels  Corp 

City  of  Unifcn...^ 

Qly  of  LawonceviHe . 


Eaat  CenMAtabama  Gaa  DistrfeL- 
CHy  of  HartiMl......_..„_......„___,_„.. 

CHy  of  Roytlon 

City  of  M«ison 

CHy  of  SocW  Circle 

CHy  of  Sugar  HW 

City  of  Toceoe.. 


Date  filed 


City  of  E«)«rton..._ 

CHy  of  Monoe 

Trt-Gounty  Natural  Qaa  Auttwrily 

City  of  Bowanan 

aty  of  Buford 

CHy  of  Commerce „ 

aty  of  Winger „„ 

PMic  Sentce  Co.  of  N.  Carolina 

United  Qties  Gaa  Co 

Baltimore  Qaa  and  Electric  Co 

Valero  Transmission,  LP... 

City  of  Rockford „. 

City  of  Aleauider  City 

Superior  Natural  Gas  Corp 

ANR  Pipeline  Co 

North  Shore  Gas  Co 

AMOCO  Productioo  Co 

El  Paso  Natural  Gas  Co 

ANR  Pipeliee  Co.,  et  al 

Grace  Petroleum  Corp 

Williams  Gas  Marketing  Co 

NAGASCO  Marketing,  Inc 

Put)lic  Service  Electric  and  Gas  Co... 

Trinity  Pipeline,  Inc 

Eagle  Nati«al  Gas  Co 

Illinois  Power  Co 

Total  Minatome  Corp 

Delhi  Gas  Pipeline  Corp 

Peoples  Gas  Light  &  Coke  Co 

Northern  Indiana  Public  Service  Co... 

Peoples  Gas  Light  &  Coke  Co... 

k)wa  Electilc  Light  &  Powrer  Co..... 

Coronado  Transmission  Co. 

North  Aiai«ma  Gaa  District 

Enron  Induatrial  Natural  Gas  Co 


06-05-88 
06-05-89 
06-0&-89 
06-05-89 
06-05-89 
06-06-89 
06-05-88 
06-05-88 
0&-05.60 
06-05-89 
06-05-89 
06-06-89 
06-OS-88 
06-05-89 
06-05-89 
06-06-89 
06-06^99 
06-06^89 
0&-0fr-89 
06-06-89 
0e-08-«9 
06-06-89 
06-(i6-89 
06-06-89 
06-06-89 
06-06-89 
06-06-69 
06-06-89 
06-06-89 
06-06-89 
06-07-09 
06-07-89 
06-07-09 
06-07-89 
06-07-89 
06-07-JB9 
064)7-89 
06-07-09 
06-07-89 
06-07-89 
06-07-89 
06-07-88 
06-07-89 
06-07-89 
06-07-89 
06-07-89 
06.07-89 
06-07-89 
06-07-89 
06-07-89 
06-07-09 
06-07-89 
06-07-89 
06-07-89 
06-07-89 
06-07-69 
06-07-89 
06-07-89 
06-08-69 
06-06-69 
06-06-69 
06-09-89 
06-09-89 
06-08-89 
06-08-89 
06-08-89 
06-08-89 
06-08-89 
06-09-89 
06-09-89 
06-09-89 
06-09-89 
06-09-89 
06-09-89 
06-09-89 
06-09-89 
06-12-89 
06-12-89 
06-12-89 


P«t284 
Suljpart 


B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

Q-S 

G-S 

C 

Q-S 

Q-S 

8 

Q-S 

B 

G-S 

B 

B 

B 

B 

B 

G-S 

G-S 

B 

B 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G-S 

C 

B 

G-S 

C 

C 

G-S 

G-S 

G-S 

B 

G-S 

K-S 

B 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 


Expiration 
date« 


11-03-80 


11-05-89 


11-06-89 


Transporta- 

'tionrate 

(cents/ 

MMBTU) 


24.32 


24.32 


13.70 


Docket  No.' 


ST89-3865 
ST89-3866 
ST89-3867 
ST89-3868 
STS9-3869 
8789-3870 
8T89-3871 
ST89-3872 
ST89-3873 
ST89-3874 
ST89-3875 
ST89-3876 
ST89-3877 
8189-3878 
ST89-3879 
8T89-3880 
8T89-3881 
ST89-3882 
8T89-3883 
8189-3884 
8T89-3885 
ST89-3886 
ST89-3887 
8T89-3888 
8T89-3889 
ST89-3890 
8T89-3891 
8189-3892 
ST89-3893 
ST89-3894 
ST89-3895 
STB9-3896 
ST89-3897 
STB9-3898 
ST89-3899 
ST89-3900 
8T89-3901 
ST89-3902 
ST89-3903 
ST89-3904 
ST89-3905 
ST89-3906 
ST89-3907 
ST89-3908 
STB9-3909 
ST89-3910 
ST89-3911 
ST89-3912 
ST89-3913 
ST89-3914 
ST89-3915 
ST89-3916 
ST89-3917 
ST89-3918 
ST89-3919 
ST89-3920 
ST89-3921 
8T89-3922 
8T89-3923 
ST89-3924 
ST89-3925 
8T89-3926 
8T89-3927 
8T89-3928 
ST89-3929 
ST89-3930 
8T89-3931 
ST89-3932 
8T89-3933 
8T89-3934 
ST89-3935 
ST89-3936 
8T89-3937 
ST89-3938 
8T89-3939 
ST89-3940 
ST89-3941 
ST89-3942 
ST89-3943 


Transporter/Seller 


El  Paso  Natural  Gas  Co 

Northwest  Pipeline  Corp _ 

Natural  Gas  Pipeline  Co.  of  America ... 
Natural  Gas  Pipeline  Co.  of  America... 
Natural  Gas  Pipeline  Co.  of  America... 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

ColumtM  Gulf  Transmission  Co 

ANR  Pipeline  Co..- _ 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

Transwestem  Pipeline  Co 

Northern  Natural  Gas  Co 

El  Paso  Natural  Gas  Co „ 

El  Paso  Natural  Gas  Co 

ONG  Transmission  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern  Pipe  Line  Co 

Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 

Panhandle  Eastern  Pipe  Line  Co 

Natural  Gas  Pipeline  Co.  of  America... 
Natural  Gas  Pipeline  Co.  of  America... 
Natural  Gas  Pipeline  Co.  of  America... 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 

Tranacontinentai  Gas  Pipe  Line  Corp.. 

United  Gas  Pipe  Line  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co „ 

Northern  Natixal  Gas  Co 

Northem  Natural  Gas  Co „ 

Cavalk)  Pipeline  Co _ 

Natural  Gaa  Pipeline  Co.  of  Anterica... 
Natural  Gas  Pipeline  Co.  of  America... 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

Southern  Natural  Gas  Co 

K  N  Ertergy,  Inc 

Transcontinental  Gas  Pipe  Line  Corp.. 
Tranacontinentai  Gas  Pipe  Line  Corp.. 
Transcontinental  Gas  Pipe  Line  Corp.. 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp „. 

Texas  Gas  Transmission  Corp 

Texas  Gaa  Transmisskm  Corp. 

Texas  Gas  Transmisskxi  Corp 

Texas  Gas  Transmission  Corp _ 

Columbia  GuH  Transmission  Co 

Columbia  QuH  TransmisskMi  Co 

Columbia  Gulf  Transmtssk>n  Co 

Cohimbia  Gulf  Transmisskjn  Co 

Cokimbia  Gulf  Transmissk>n  Co 

Columbia  Gulf  Transmisskxi  Co 

Cohimbia  Gulf  Transmisskjn  Co 

Texas  Eastern  Transmission  Corp 

Texas  Eastern  Transmission  Corp 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Texas  Gas  Transmission  Corp 

Texas  Gas  Trar»smissk>n  Corp 

Texas  Gas  Transmisston  Corp 

Texas  Gas  Transmisston  Corp 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Valero  Transmisston,  LP 

Valero  Interstate  Transmission  Co 

Tennessee  Gas  Pipeline  Co 

Transwestem  Pipeline  Co 

United  Gas  Pipe  Line  Co 

El  Paso  Natural  Gas  Co _ 

El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 


Redpienl 


BP  Gas  Inc 

Phillips  Gas  Martieting  Co 

Illinois  Power  Co 

k)wa  Electric  Light  &  Power  Co 

Wisconsin  Light  A  Power  Co 

Hope  Gas.  Inc 

B  4  A  Pipeiirte  C»>.._ 

Valero  Transmission.  LP 

Long  Island  Lighting  Co 

Bay  State  Gas  Co 

Provklence  Gas  Co 

Tennessee  Gas  Pipeline  Co .  et  al 

Southeastern  Michigan  Gas  Co 

BP  Gas  Transmisston  Co 

Tymco  Oil  Co 

Uano,  Inc 

BP  Gas  TranamissiOn  Co „ _ 

Dolphin  Energy,  Irw 

City  of  Prestoa  et  al 

Hadson  Gas  Systems,  Inc 

V.H.C.  Gas  System,  LP 

Ozark  Gas  Trft.ismisston  System 

OXY  U.SX,  mc 

Chrysler  Motors  Corp _ 

Williamette  Industries,  Inc 

Columbus  Energy  Corp 

Southeastern  Michigan  Gas  Co 

Peoples  Gas  Light  A  Coke  Co 

Brooklyn  Interstate  Natural  Gas  Corp 

Wisconsin  Southem  Gas  Co.,  Inc 

Gas  Co.  of  NM  (Div.  Publto  Sen.  Co.  NM) . 

Independents  Gas  Senrices 

City  of  Bessemer  City „ 

Texaoo  Gas  Martieting,  Inc _.. 

Tamarack  Energy,  lnc._ 

Cabot  Energy  Marketing  Corp 

United  Texas  Transmisston  Co 

West  Texas  Gas,  inc.... 

Enron  Industrial  Natural  Gas  Co. 

towa-IMnoia  Gas  &  Electric  Co 

Peoples  Gas  Light  ft  Coke  Co 

Enron  Gas  Marketing.  Inc 

Texaco,  Inc „ 

Soutti  Georgia  Natural  Gas  Co...„ 

Williams  Gas  Co 

City  of  DanvUe _ 

City  of  Laurens.. 

Pennsylvania  Gas  and  Water  Co 

Westem  Kentucky  Gas  Co....- 

Western  Kentucky  Gas  Co 

Enron  Gaa  Maric^ing.  Inc 

City  of  Lafayette 

CNG  Transmisston  Corp „ 

Enron  Gas  Marekting.  Inc 

Niagara  Mohawk  Power  Corp 

Virginia  Natural  Gas  Co 

Exxon  Corp 

Exxon  Corp ; - 

Hunt  0«  Co 

New  York  State  Electric  and  Gas  Co 

MobS  Natural  Gas,  Inc 

Pennsylvania  Gas  and  Water  Co 

Baltimore  Gas  and  Electric  Co 

Cortsoitoated  Gas  Trans.  Corp.,  et  al 

MethCorp 

Westvaco  Corp _ 

Texaco  Gas  Marketing,  Inc 

Pennzol  Products  Co - 

Borden,  lr>c - 

City  of  Hotyoke  Gas  and  Electric  Dept 

WestfieM  Gas  ft  Electric  Light  Dept 

Natural  Gas  Pipeline  Co.  of  America 

Valero  Transmission,  LP... 

CNG  Transmisston  Corp 

V.H.C.  Gas  System,  LP 

Amalgamated  Pipofine  Co 

Meridian  Oil  Tracing,  Inc 

Cabot  Energy  Martteting  Corp 

Unton  Oil  Co.  of  CA 


DatefHed 


Part  284 
Subpart 


06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-12-89 
06-13-89 
06-13-89 
06-13-89 
06-13-89 
06-14-89 
06-14-89 
06-14-89 
06-14-89 
06-14-89 
06-14-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-15-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-16-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 
06-19-89 


G-S 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

G 

B 

B 

G-S 

B 

B 

G-S 

B 

G-S 

G-S 

C 

G-S 

G-S 

G-S 

G-S 

B 

B 

G-S 

B 

B 

G-8 

B 

G-S 

G-S 

G-S 

B 

B 

C 

B 

B 

G-S 

G-S 

G-S 

B 

B 

B 

B 

B 

B 

G-S 

B 

G 

G-S 

B 

B 

G-S 

G-S 

G-8 

B 

G-8 

B 

B 

G 

G-8 

G-S 

G-S 

G-S 

G-8 

B 

B 

C 

B 

G 

G-S 

B 

G-8 

G-S 

G-S 


Expiration 
dale' 


11-11-69 


Transporta- 
tion rate 
(cents/ 
MMBTU) 


2432 


31A76 


I 

Fad«ftl  Raygter  /  VoL  54^  No>  14S7  /'  Wednesd^,  August  2,  VSm  /  No^es 


DocJiadNai 


ST89-3944 
ST89-394S 
ST89-394a 
ST89-3947 
ST89-3948 
8189-3949 
8789-3950 
8T89-3951 
ST89-3952 
ST89-3953 
ST89-3954 
ST89-3955 
ST89-3956 
ST89-3957 
ST89-3958 
8789-3959 
ST89-3960 
ST89-3961 
ST89-3962 
ST89-3963 
ST89-3964 
ST89-3965 
STB9-3966 
ST89-3967 
ST89-3968 
ST89-3969 
ST89-3970 
ST89-3971 
ST89-3972 
ST89-3973 
ST89-3974 
ST89-3975 
ST89-3976 
ST89-3977 
ST89-3978 
ST89-3979 
ST89-3980 
ST89-3981 
8789-3962 
8789-3963 
8789-3964 
S789-3985 
8789-3966 
8789-3987 
8789-3988 
8789-3989 
8789-3990 
8769-3991 
8769-3992 
8769-3993 
8769-3994 
8789-3995 
8789-3996 
S78»-3997 
8789-3996 
8789-3999 
8769-4000 
8789-4001 
8789-4002 
S789-4003 
8789-4004 
8789-4005 
8769-4006 
8769-4007 
8769-4006 
8769-4009 
8769-4010 
8789-4011 
8789-4012 
8769-4013 
8769-4014 
8769-4015 
8769-4016 
8789-4017 
8789-4016 
8789-4019 
8769-4020 
8769-4021 
8789-4022 


IVansporter/Saller 


Northern  Natural  Gas  Co _ 

Northern  Natural  Gat  Co_.._ 

Columbia  Gulf  7ransini5sion  Co . 
Columbia  Gulf  7ransinission  Co . 
Columbia  Gulf  7ransmission  Co . 

Erxjgex  Inc 

Louisiana  Resources  Co.. 
Natural  Gas  Pipeline  Co.  of  America ., 
South  Georgia  Natural  Gas  Co.. 
ANR  Pipeline  Co.. 
United  Gas  Pipe  Line  Co.. 

United  Gas  Pipe  Line  Co „ 

Williston  Basin  Interstate  P/L  Co 

Wllllston  Basin  Interstate  P/L  Co 

Williston  Basin  Intarstate  P/L  Co 

Williston  Basin  Interstate.  P/L  Co , 

Williston  Basin  Interstate  P.'L  Co , 

Williston  Basin  Interstate  P/L  Co 

Williston  Basin  Interstate  P/L  Co 

Williston  Basin  Inta'stat?  P/L  Co.„ 

Williston  Basin  Interstaie  P/L  Co.- 

Algonquin  Gas  7ransmibSion  Co 

ONG  7ran3missioo  Cio , 

Natural  Gas  Pipeline  Co.  of  Amanca.. 

Panhandle  Eastern  Rpg  Line  Co 

Panhandle  Eastern  Rpe  Line  Co 

Northern  Natural  Ga&Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Une  Co— 

United  Gas  Pipe  Line  Co 

7runkline  Gas  Co 


Recipient 


7runkline  Gas  Co 

7runKline  Gas  Co __.„™. 

7runkline  Gas  Co _ 

7runkline  Gas  Co _ 

7runkllne  Gas  Co _ _ 

7runkline  Gas  Co _ 

7runkllne  Gas  Co _ 

Afkia  Energy  Resources... 

Arkia  Energy  Resources _ 

ANR  Pipeline  Co 

Panhandle  Eastern  Pipe  Line  Co 

Panhandle  Eastern. Pipe  Line  Co 

7ranscontin«ntal  Gas  Pipe  Lino  Corp... 

ANR  Pipeline  Co , 

Arkansas  Oklahoma  Gas  Corp 

Monterey  Pipeline  Co 

7ranscontinental  Gas  Pipe  Lirw  Corp.. 

7ermessee  Gas  Pipeline  Co 

Colorado  Interstate  Gas  Co 

Columbia  Gas  7ransmiesion  Cop 

7ennes8ee  Gas  Pipeline  Co....„ 

7ennessee  Gas  Pipeline  Co 

Northern  Natural  Gas  Co _ 

Columbia  Gulf  7ransmitaion  Co 

Columbia  Giif  7rantmisaion  Co 

7ranscontinental  Gas  Pipe  Line  Corp.. 

Stingray  Pipdine  Co „ 

Stingray  Pipeline  Co 

Stingray  Pipeline  Co 

Stingray  Pipeline  Co..._ _„ 

Stingray  Pipe*ne  Co „ 

United  Gas  Pipe  Line  Co 

CNG  7ransmi8skxi  Cocp _ 

CNG  7ran8mission  Coip 

CNG  7ran8mission  Coip 

CNG  7ransmission  Goip...- 

CNG  7ran8mission  Coq) 

CNG  7ran8mission  Cdcp 

CNG  7ransml88ion  Corp 

CNG  7ran8miBsion  Coip 

Lone  Star  Gas  Co 

Questar  PipeHrw  Co 

7ennessee  Qu  Pipalina  Co. „.. 

Natural  Gas  Pipeline  Co.  o(  Amarisft... 
Natural  Gas  PipelinftCa.  o(  Amariaa... 

K  N  Energy.  Wk _..„ 

K  N  Energy,  Ihc „.. 


NGP  Pipeline  Co 

Centran  Carp 

New  Orleans  Public  Sen«ca.  Inc 

Philbro  Distributors  Corp 

BridgelineGaa  Distribution  Co 

Peoples  Natural  Gas  Co 

Anrpipelina  Co..  et  al „ 

Midcon  Marketng  Corp „.. 

City  of  Jasper 

Consolidatad  Fuel  Corp 

Excel  Resources.  Irx; 

7enngase9Corp 

MG7C,  Ina 

Coastal  States  Gas  7ransmis8ion  Co 

Ouivira  Gas  Co „ 

Associated  Intrastate  Pipeline  Co 

MG7C,  Inc 

Ouivira  Gat  Co „ 

Montana-Qakota' Utilities  Co „ 

Wyoming  Qaa  Co „ „.. 

Longhorn  PipelirwCa 

Southern  Connecticut  Gas  Co 

Southern  California  Gas  Co 

7otal  Minatome  Corp  _ _ „ 

Consolidated  Fua*  Corp 

Hadson  Gas  Systems.  Inc 

Sonat  Maiketiny  Co ^ 

Laser  Marketing  Co 

Gulf  ^tea  Utilities 

Koga»lnc. „ 

Nechee  Gaa  Diatributian  Co 

Consumer*  Gaa  Marlteting,  Inc 

Conoco,  liK _ 

Natural  Gaa  Clearinghausa,  Inc 

Natural  Gap  Clearinghouse,  Inc 

Semco  Enargy  Serwcaa.  Inc „ _ 

GastrakCoip 

7eias  Powar  Corp. 

Union  Eletfric  Co _ 

Cornerstona  Natuiai  Gaa  Co 

Cabot  7raa«mttsionCorp. _ 

Stellar  Piptlina  Co _ 

Union  Gas  Limited 

Consumer*.  Gas  Mariwtjng,  Inc 

7PC  Pipeline,  Inc „ , „ 

Wisconsin  Gas  Co..._ 

ArkIa  Enefpy  Resources 

Southern  Natuial  Gaa  Co „_.. 

Consolidated.  Edison  Co.  of  NY,  Inc 

Ultramar  Oil  amtGas  Ltd 

Souttiem  CaMornia'Gaa  Co 

Endevco  Oil  and  Gas  Co „.. 

Graham  Energy  Mailwting  Co 

Yuma  Gas  Corp _ 

General  Atantic  Raaounoea.  Inc 

New  Orleans  Public  Service.  Inc 

Louisiana  Resources  Co _ _ 

Union  Padfk:  Resources  Co _ 

Louisiana  Gas  Marketing C> 

Eastex  Gaa  7faramisBion  Co 

Gulf  Ohio  Corp 

Koch  HydBcaitMns 

Superior  t^Htural  Gas  Corp 

Ergon  ReflWng  Inc _ „. 

Pennzoil  ftoducts  Co _ _. 

Empire  Natural  Gas  Corp ™ _.. 

Energy  BuysrvSamica  Corp ...._ 

Energy  Bu|>ers  Service  Goift 

Aluminum  Co.  of  Amefka ._. 

Endevco  Marketing.  Co  ..„ 

Stone  Reaswcft  ft  Energy  GMp 

lESCO 

Northern  llinoia  Qaa  Co 

Stauffer  Wyoming  Pipalintt  Ga. 

Phlltxo  Diaributors  Qaq: 

Marathon  Oil  Go 

Enogex  8«vicakCQrp 

Illinois  PowacC^. 

Northwesiam  Public  Seiaioa  CO 


DatafHed 


06-18-89 
06-19-89 
06-19-89 
06-19-6* 
06-19-89 
06-19-89 
06-20-89 
08-20-69 
08-20-89 
05-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-89 
06-20-69 
06-20-89 
06-21-89 
06-21-89 
06-21-69 
06-21-8» 
06-21-89 
09-23-89 
0&-23-89 
09-23^^ 
06-23-89 
06-2^-69 
06-23-69 
06-23-89 
06-23-89 
06-23-89 
06-23-89 
06-23-6» 
06-23-69 
06-23-89 
Oe-23-89 
00-23-69 
flfi  "T  fln 

VW     Em\J     ^#V 

ftfi  90  Qft 
UU    LtJ    OV 

06-23-69 
06-23-69 
06-aS-8» 

06-28-8» 
06-27-8» 
06-27-89 
06-28-8» 
06-22-6» 
06-23-69- 
06-26-69 
06-26-69 
06-26-89 
06  36-89- 
06-28-89 
06-26-89 
06-26-89 
06-2w-89 
06-28-89 
06^26-69 
06-27-89 
06-27-69 
06-27--89 
06-27-69 
06-27^-89 
06-27'-99 
06-27-89 
06-27-69 
06-27-89 

nc  na  on 
UU  LU  \J<J 
nc    OQ    art 

no    OQ    Oft 

0«-a»-89- 
06-28-8(^ 
06-28-89- 


Part284 
Subpart 


B 

G-S 

B 

G-S 

& 

C 

C 

G-S 

S- 

S^S 

B 

G-a 

B 

B 

B 

& 

B 

B 

B 

B 

B 

B 

G 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

GS 

G-S 

G-S 

G-S 

S 

B 

B 

B- 

B 

G-S 

B 

B 

G-HT 

C 

a 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

S 

B 

G-S 

B 

B 

K-S 

K-S 

K-S 

ff^ 

6-S 

G-5 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

G-S 

G-3 

G-S 

G-S: 

S 

B 


Expiration 
date' 


11-16-89 
11-17-89 


It- 19-89 


11--23!-89 


7ransporta- 
tlonrate 
(cents/ 
MMB7U) 


43:57 
26:43 


24.32 


24.40 
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Docket  No.  ■ 


8789-4023 
8789-4024 
S789-4025 
8789-4026 
8789-4027 
8789-4028 
8769-4029 
8769-4030 
S789-4031 
8789-4032 
8789-4033 
8789-4034 
8789-4035 
8769-4036 
8789-4037 
8789-4036 
8789-4039 
8789-4040 
8789-4041 
8789-4042 
8769-4043 
8769-4044 
8769-4045 
8789-4046 
8789-4048 
S789-4049 
8789-4050 
S789-4051 
S789-4052 
S769-4053 
8769-4054 
S7B9-4055 
S769-40S6 
S769-4057 
S789-4058 
S789-4059 
S789-4060 
8789-4061 
8789-4062 
8769-4063 
8789-4064 
8789-4065 
8789-4068 
8789-4067 
S789-4066 
8789-4069 
8789-4070 
8789-4071 
8789-4072 
8789-4073 
8789-4074 
8769-4075 
8769-4076 


7ransporter/ Seller 


Recipiertt 


K  N  Energy,  Inc 

K  N  Er)ergy.  Inc 

K  N  Energy.  Inc 

K  N  Energy.  Inc 

K  N  Energy.  Inc. .._ 

K  N  Energy,  Inc 

Valley  Gas  7ransmission,  Inc 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Lirw  Co 

BP  Gas  7ransmission  Co 

Algonquin  Gas  7ransmission  Co 

Algonquin  Gas  7ransmlssion  Co 

Algonquin  Gas  7ransmission  Co 

Williams  Natural  Gas  Co 

WiUianw  Natural  Gas  Co 

Williama  Natural  Gas  Co 

Williams  Natural  Gas  Co 

Williams  Natural  Gas  Co „ 

Williams  Natural  Gas  Co...„ 

7njnMine  Gas  Co 

7runkline  Gas  Co ™ „ 

7rur>kline  Gas  Co „. 

7runkline  Gas  Co 

Valero  7ran8mission.  LP 

Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  PipeNne  Co.  of  America., 

Panhandle  Eastern  Pipe  Line  Co 

Texas  Gas  Transmission  Corp 

Texaa  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmission  Corp 

Texas  Gas  Transmisskxi  Corp 

Texaa  Gas  Trartsmission  Corp 

Texas  Gas  Trarwnissk>n  Corp 

Valaro  Transmission,  LP 

Valero  Tranamission,  LP 

BP  Gas  Transmission  Co 


Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 
Natural  Gas  Pipeline  Co.  of  America.. 

Texas  Gas  Transmission  Corp.. 

Texas  Gaa  Transmission  Corp 

Texas  Gas  Transmission  Corp 

TninMine  Gas  Co _ „.... 

Southern  Natural  Gas  Co „ 

Uxjisiana  Resources  Co 

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Gas  Transport  Inc 

Black  Martin  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

United  Gas  Pipe  Une  Co 

Tennessee  Gas  Pipeline  Co 


Golden  Gas  Energies,  Inc 

Northern  MirKMS  Gas  Co 

Associated  Intrastate  Pipeline  Co 

Peoples  Natural  Gas  Co 

Norttiem  Intrastate  Pipeline  Co 

Norttiwestem  Public  Service  Co 

Gulf  Energy  Marketing  Co 

Graham  Energy  Marketing  Co 

Apache  Transmission  Corp 

ANR  Pipeline  Co..  et  al 

Providence  Gas  Co 

ProvWence  Gas  Co 

ProvkJence  Gas  Co 

Kansas  Power  and  Ught  Co 

Chevron  U.S.A..  Inc 

Reliance  Gas  Marketng  Co 

PSI.  Inc _ 

Mountain  Iron  &  Supply  Co 

Stone  Container— Resources  &  Energy  Div . 

City  OH  Greenup 

Union  Gas  Limited 

Consumers  Gas  Co... 

UmfieM  Natural  Gas  Group.  LP 

Northern  Natural  Gas  Co 

Union  Pacific  Resources  Co 

ONG  Transmission  Co...- 

Union  Texas  Products  Corp 

United  Cities  Gas.  Co 

United  Cities  Gas  Co.. _.„ 

PSI.  Ino. 


Date  filed 


Teias  Power  Corp_ „ ..„„ 

TXG  Gas  Marketing  Co 

Enmark  Gas  Corp 

Pfiifcro  Oistritiuto<s  Corp...... 

United  Gas  Pipe  Une  Co 

El  Paso  Natural  Gas  Co  - 

ANR  Pipeline  Ca.  el  at 

Enron  Gas  Marketing.  Inc 

Apache  Corp 

Northern  Indiana  Public  ServKe  Co.. 

Conoco,  In  „_ _„ 

Michigan  Consolidated  Gas  Co 

ManvMe  Sales  Corp  ...„ 

Transtate  Gas  Service  Co 

City  of  Denham  Sprbigs 

Louisiana  Gas  Marketing  Co 

Nashville  Gas  Co. 

Columbia  Gulf  Transmission  Co 

Hope  Gas.  Irtc. _ 

SheH  Offshore  Inc.  et  al 

Nattonal  Fuel  Gas  Supply  Corp 

ArkIa  Energy  Marketirig  Co 

Equitat>le  Resources  Marketing  Co.. 


06-28-89 
06-26-89 
06-28-89 
06-28-89 
06-28-89 
06-28-69 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-69 
06-29-69 
06-29-69 
06-29-69 
06-29-69 
06-29-89 
06-29-69 
06-29-69 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-69 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-29-89 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-69 
06-30-69 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-89 
06-30-69 
06-30-69 
06-30-69 
06-30-89 


Part  284 
Subpart 


B 

B 

B 

B 

B 

B 

G-S 

G-S 

B 

C 

B 

B 

B 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

B 

B 

B 

G-S 

C 

G-S 

B 

G-S 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

G-S 

G-S 

B 

G-S 

B 

G-S 

G-S 

G-S 

C 

B 

G 

B 

G-S 

G 

G-S 

G-S 


Expiration 
date' 


11-26-89 


Tranaporta- 
tnnrate 
(cants/ 
MMB7U) 


13.70 


11-27-89 


11-27-89 


13.70 


26  43 


NoUoe  o«  transacttons  does  not  constitute  a  determination  that  filmgs  comply  with  Commission  regulations  in  accordance  with  Order  No.  436  (Final  Rule  and 
Notice  Reouesting  Supplemental  Comments,  50  FR  42.37^  10/18/65). 

«     *-!?£ '"''■*■«*  Pipeline  has  sought  Commission  approval  of  its  transportation  rate  pursuant  to  sectkjn  284  123(B)(2)  of  the  Commissions  regulations  (16  CFR 
284.123(B)(2)).  Such  rates  are  deemed  fair  and  equitable  if  the  Commission  does  not  take  action  by  the  date  indicated. 


(FR  Doc.  89-17965  Filed  8-1-89;  8:45  am) 
BIUJNQ  CODE  trtr-oi-M 


[DocketNos.  TM89-14-20-000;  TM89-13- 
20-001] 

Algonquin  Gas  Transmission  Ca; 
Proposed  Ctumges  In  FERC  Gas  Tariff 

July  26, 1989. 

Take  notice  that  Algonquin  Gae 
Transmiesion  Company  ("Algonquin") 
on  July  21, 1989,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1.  as 
set  forth  in  the  revised  tariff  sheets: 


Proposed  to  be  effective  May  1. 1989 

Second  Revised  Twenty-eighth  Revised  Sheet 
No.  204 

Proposed  to  be  effective /une  1. 1989 

Second  Revised  Twenty-ninth  Revised  Sheet 
No.  204 

Proposed  to  be  effective  July  1, 1989 

Substitute  Thirtieth  Revised  Sheet  No.  204 

Proposed  to  be  effective  August  1, 1989 

Alternate  Twenty-seventh  Revised  Sheet  No. 

205 
Seventeenth  Revised  Sheet  No.  211 

Algonquin  states  that  pursuant  to 
section  7  of  Rate  Schedule  F-4,  it  is 


filing  Alternate  Twenty-seventh  Revised 
Sheet  No.  205  to  concurrently  track  rate 
changes  made  by  its  pipeline  supplier, 
Texas  Eastern  in  the  underlying  service, 
as  set  forth  in  Texas  Eastern's  Quarterly 
PGA  filing  dated  June  30, 1989.  The  rate 
changes  represents  an  increase  of  46.5 
cents  per  MMBtu  in  the  demand  charge 
and  a  decrease  of  1.20  cents  per  MMBtu 
in  the  commodity  charge. 

Algonquin  states  that  in  a  Hling  dated 
lune  30. 1989  in  Dodcet  No.  RP89-49-000. 
Algonquin's  pipeline  supplier.  National 
Fuel  Gas  Supply  Corporation 
("National")  motioned  to  place  into 
effect  revised  rates  for  the  service 


r  HigutOT  A  Vok  54,  Nbi  1^  /  Wednesday,  August  Z,  tsm  /'  Nbffces 


undficljfing  Algonquin's  Rate  Schedule 
F-3.  Additiomlly,  Natfenal' filed  an 
InteriiB  PGA  aho  dated  ]^ne  30, 1989  to 
revise  Itswer  its  estimated  coat  of 
purchased  gas.  Algonquin  stats»tbatit 
is  filing  Substitute  Thirtieth  ReviBcd 
Sheet  No.  204  to  concurrently  trade  the 
rate  changes  found  in  National's,  motibn 
and  Interim  PGA  filings.  Substilutv^ 
Thirtieth  Revised  Sheet  Nb.  204 
represents  increases' of  29:0  cents  per 
MMBtu  in  the  demand  charge;  dlffcents 
per  MMBtu  in  the  WRQ  charge  and  » 
decrease  of  16.24  cents  per  Il<\ffltu  in 
the  commodity  charge. 

Furthermore,  Algonquin,  states  that  it 
is  filing  Second  Revised  Twenty-eighth 
Revised  Sheet  No.  204  andSiecead 
Revised  Twenty-ninth  Revised  Sheet- 
No.  204  for  the  sole  purpose  of 
correcting  a  typographical  erroc  in  the- 
Commodity  PSP-II  charge  whidfcwas 
incorrectly  stated  as  $0.00e&in  tfte 
original  filing  of  such  sheets^  T&s 
appropriate  Commodity  PSP^II  rats  is 
$0.0080. 

Algonquin  notes  that  copies  sf  this 
filing  wene  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be' heard  of  to 
protest  said  filing  should  fHe  a  motioa.  to 
intervene  or  protest  with  the-Fedesal 
Energy  Regnlatofy  Commissim^  825 
North  Capitol  Street  NE.,  Wa^iingttm, 
DC  20426i  in  accordance  witil  §S3S?.214 
and  385.211  of  the  Commi88ian's.Rulaft 
and  Regulations.  All  such  metions  er 
protests  should  be  filled  on- or  before 
August  3, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actisato^be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  praceeding,. 
Any  person  wishing  to  become  ftpacii^ 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  witfr  the' 
Commission  and  are  ctvHilable  for  pubHc 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc  89-17961  Filed  »-l-8B:  8:45^  am] 


LDocket  Mb.  RP85-47-a061 

East  Tenness««  Itotupat  Gas  Co.;  Rats 
Filing  Pumant't&TartfFRatE 
Ad|pBtiiiciit  Provlsicnw 

luly  26. 1989. 

Take  notice  that  on.' July  21, 1989,  East 
Tennessee  Natnrat  Cas  Company  (East' 
Tennessee)-  filM:  dK:  fDllaiwing<  taoiff 
sheets  to  amend  Vofanae'Na  taiUs 
FERCGasTarifE,.  oaRtfoe  September  1, 
1989: 


Fifty-First  Reviled  Sheet  No.  4 
Seventh  Revised  Sheet  No.  119 
Sixth  Revised  Sheet  No.  120 
Twelfth  Revisad  Sheet  No.  122 
Fourth  Revised  Sheet  No.  122.A. 

East  Tennessee  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  directive  in  the  April.  5, 1989  letter 
order  in.  Docket  Ma.  aP8&-47  that  East 
Tennessee  file  revised  tariffe  to  reflect 
AOS  ratey  that  include  demand  charges 
at  an  imputed  100  peccent  load  factor 
and  make  coiresponding  adjustments  to 
its-PGAclaufie. 

East  Tennessee  states  that  copies  of 
the  filing  have  been  mailed  to  all  of  its 
jurisdictionalt  customers  and  affiected 
state  regulatory  commissions. 

Any  person  desiring,  to  pr<)test  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
82&  North  CapitoL  Stteet,  NE., 
Washington,  DC  20i2&,.  in  accordance 
with  Rules  2H  and  214  of  the 
Commission's-  Rules  of  Pratrtice  and 
Procedure.  AVsnch.  protests,  should  be 
flled  on  or  before  August  2. 1989. 
Protests  will  be  considered  by-  the- 
Commission  ki  detennniinf  the- 
apprepriate  action  ttr  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pasty  must  file  »  motion  to- 
intervene;  Pmr/tfe<f  however,  That  any 
person  who  had  previously  filed ai 
motion  to  iotcrvene  in  this  proceeding  is 
not  required  to  file  a  ^irther  motionk 
Copies  of  thiir  fHing:atB  on  file  with  the 
Commission  and'  are  availeblis  for  public 
inspection. 
Lois  D;  Caflhelt 
Secretary. 

[ER.  Hoc.  89-17062  Filed  8-t-89r  8^46  am] 
BituNtf  coDe  vnTHrMr 


[Oockat  Na  TM88-^2-00 1 1 

East  Tennessee  Natural  Gas  Col;  BalB 
FiBhn  PMrauar^  ta  Tiacitf  Rat* 
Adjustment  Provisions 


July  26.  ■ 

Take  notice  tiiai  on  July  20, 1989,  EasC 
Tennessee  Natural  Gas  Company'(East 
Tennessee]  filed  Substitute  Original 
Sheet  No.  5A  to  its  FERC  Gas  Tariff  to 
be  effective  July  1, 1989. 

East  Tennessee  states  that  the 
purpose  of  this  filing  is  to  track  the 
revised  chai^ges  implenientBd.  by 
Tennessee  Gas  Pipeline  Company  in 
Docket  No.  RPa8-191-010  filed  July  14,. 
T989.  East  Tennessee  is  flowing  these 
charges  to  ill  customers.  punsuHnl  to 
Article  30  of  its  FERC  gas  tariff 

East  T^nessee  states  that  copies  of 
the  fiHng  have  been'  mailed'  to  all  of  its 


jurisdictional  customers  and  affected 
state  regalMsry  oommissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Hfegalatory  Connnissiaii. 
825  North  Capitol  Street,  NE., 
Washington,  DC2042fii.in(accoi)danae' 
with  EUdes  211  and  2If»  of  the 
Commission's  Rale»  of  Practice  and 
Procedure.  All' suck  ppotests  should  be 
filed  on  orbefoia  August  2, 198ft 
Protests  will,  be  oonsidered  by  the 
Commission' in  dWermining  the 
appropriate  actidi  to  be  taken,  but  will 
not  serve  to  make  protestants  parties,  to 
the  proceedhtgi  Any  persair  wishing;  ft) 
become  a  party  imist  f^Fe  a  motion:  to 
intervene:  providbd^  however,  thai  any 
person  who  hadfjcvisadyfileda; 
motion  to  intepvanv  ia  diis  pnoceeding  iii 
not  required  to  file- a  fiirtfter  motion. 
Copies  of  this  filing  are  Qn.filie  with  the 
Commission  afldiaj>&  available  fiat  puMfc 
mspeetion;. 
EoivD.  Cashen; 
Secretacf. 

[FR  0«n:.  88-17907  rile#8-I-«9;  8:4»ani] 
BILUNQ  CODE  •717-4M» 


LDockatrNaK. 


^-0&» 


Texas  EastawT'^anwntsBlm  CiBrp.^ 
ProposedCtnmffs  in  FCRCTadfr 


fuly  26. 1989: 

Takenotice  that  Texas:  Eastern. 
TranamiisBioirGarporatien  (Texas 
Eastern)  on  ^y  zk-  tSBIS  ttendered  for. 
filing  as  part  orit&EESCGasiTacifE,- 
Fifth  Revised  VviioBer  Nol  Iv  si»  copiiss 
of-  the  f8llBmng>  tte^^eetft 

^ecUve  Mapt  ia» 

Third- Substitute  Tbirteenth  Revised  Sheet 
No.  50 

Effective  Jbnet,  OUS 

Substitute  Fourteenth  Revised  Sheet  Ma.  50 

Effective  August  U 1980- 

Second- Substitute  Rfteerrth  RteviBed  Shfiet 
No.  50 

Texas  Eastern  states  that  these  sheets 
are  filed  pursuant  to  Section  4.F  of 
Texas  Eastern's  Rate  SchedaFe  SS-Z  and 
Section  4iF  of  Twtas- Eastern's  Rate 
Schedule.  S&-3  vthich  provide  for  aa 
automatic  rate  adjustment  to  flow 
through  any  changes  in  CNG 
Transonasion  Cerporatibn's  (CNG)  Rate 
Schedule  GSS  rates  which  underlie 
Texas  Eastern's  Rate  Schedule  SS-2  and 
SS-3. 

Texas  Eastern  states  that  on  May  30. 
19B9'CNG  filed  tariff  sheets  revising 
Rate  Schedule  6SS  rates  tt)  be  effective 
May  T,  1989  andfhne  t,  Testff.  These 
tariff  sheets  wene  accepted  by  the 
Commisshm  onfUly  17, 1989'in  Dbcket 


P«d— 1  Ragirter  /  V«L  54.  Nft  K7  A  WeAiesday,  Augtist  2.  ttW  /  WoticCT 


No.  Rn»-124-a0Z.  The  May  3a  filing 
was  aaade  in  CBSuphance  with  aiE  ApsU 
28,  WHB  order  fnmi  Hie  Commissian  in 
Docket  No.  RPa»-X24.  The  Aprii  28  aider 
accepted  tariff  sheets  filed  by  CNG  or 
March  31. 1909,  bat  abo  required  CNG 
to  refile  tSariff  sheets  to  provide  for  the 
accrual  of  carrjring  charges  beginniRg  on 
May  1, 1968  asseciated  with  take-or-pay 
costs  incurred  by  CNG.  Parsuant  to  Rate 
Schedule  SS-2  and  SS-3  of  Texas 
Eastern's  FERC  Gas  Tariff,  Fifth  Revised 
Volume  Ne.  1,  aoy  change  in  CNG's  GSS 
rates  arc  fk>wed  through  to  Texas 
Eastern's  SS-2  and  SS-3  rates.  CNG's 
May  30  filing  results  m  a  decrease  of 
SOiOOez  in  the  iajection  chacge  of  Texas 
Eastern's  SS-2  and  SS-3  rates.  The 
attached  Schedule  A  of  the  filing  reflects 
these  calculations  tracking  %\k  GSS  rate 
changes  through  Texas  Eastern's  SS-2 
and  SS-3  rates  effective  May  V  1980^ 

Texas  E<Mtem  stales  th^  section  iS 
of  its  Rate  Schedules  SS-2  aad  SS-3 
states  that  changes  is  Texas  Eastern's 
rates  which  reflect  changes  in  CNG's 
Rate  Schedule  GSS  rates  shall  become 
effective  without  suspension  coiaciding 
with  the  effective  date  of  the  ckaoge  in 
CNG's  GSS  rates.  Texas  Eastern 
respectfully  requests  that  the 
Commission  waive  any  of  its  rules  and 
regulations  necessary  to  permit  the  tariff 
sheets  filed  herein  to  become  effective 
on  the  dates  proposed,  corresponding 
with  the  effective  date  of  the  changes  in 
CNG's  GSS  rates  as  accepted  by  the 
Commission. 

Texas  Eastern  has  before  the 
Commission  for  approval,  tariff  sheets 
filed  May  22, 19§ff  in  Dtjcket  Nos.  RP85- 
177-061,  RP88-«7-012.  and  CP88-136-005 
and  filed  June  30, 1989  in  Docket  No. 
TQ89-3-17-00e.  hi  tfte  event  tfie  above 
listed  tariff  sheets  are  not  approved  or 
are  altered  in  any  way  fay  the 
Commission's  decision,  Texas  Eastern 
will  refile  the  above  listed  tariff  sheets 
to  reflect  the  Commission's  decision. 
Copies  of  the  filing  were  ser\'ed  on 
Texas  Eastern's  juristfictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  RuIct  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  ProGedure.  All  soch 
motions  or  protests  shoald  be  filed  on  or 
before  Augost  2. 1989.  Protests  will  be 
considered  by  die  Comnission  in 
determining  the  aippcopriale  actran  to  be 
taketk  hnt  wffl.  not  serve  to  aoake 
imiteataBfcff  pafties  to  tlK  paocecding. 
Any  persnn  wislm^  to  beeoBBe  a  party 
must  file  a  motion  to-  interaene.  Copies 
of  this  filing  are  on  file  with  l&e 


Cennnission  and  are  ava^bie  for  pufaBe 
inspection. 

Secretary. 

[FR  Doc.  8S»-17g54  Filed  ^-1-88;  8:45  am) 

BILUNG  CODE  6717-01-M 


EMVIRONUENTAL  PROTECTIOM 
AGENCY 

[PRL-3623-«T 

Stratospheric  Ozone  Protectforr 
Advisory  Osmmtttee  and  Reqwest  for 

SUMMMW:  The  Enwiroiunental  Protection 
Agency  (EPA]  is  proposing  to  establish  a 
new  Advisory  Committee  oader  the 
Federal  Advisory  Committee  Act 
(FACA).  The  committee's  purpose  would 
be  to  provide  informed  advice  on  poficy 
and  technical  issues  that  relate  to 
domestic  and  rntematimial  aspects  of 
the  Montreal  F*rotocol  on  Substances 
that  Deplete  the  Ozone  Layer.  The 
Advisory  Committee  aiso  wifl  assist  the 
Ageflcy  in  serving  the  ptsblic  interest 
during  the  transition  to  substitutes  for 
ozone  depleting  chemicals. 

At  dns  ^me,  EPA  requests 
nominations  of  candidates  for 
membership  on  the  Advisory 
Committee.  The  membership  of  the 
committee  will  represent  a  balance  of 
interested  persons  with  diverse 
perspectives  and  profesiiional 
qualifications  and  experience  to 
contribute  to  the  fiinctions  of  the 
Advisory  Committee.  Members  will  be 
drawn  from:  Business  and  industry; 
educational  and  research  institaUons; 
government  bodies;  non-government  and 
environmental  groups;  and  international 
organizations. 

date:  Submit  oomioatioas  of  candidates 
BO  later  than  August  31, 1989.  Any 
interested  person  or  organization  may 
submit  the  names  of  qualified  persons. 
Suggestions  fur  the  list  of  caxididaies 
should  be  identified  by  name, 
occupation,  organisation,  position, 
addiess.  and  telephone  number. 
Candidates  will  be  asked  to  submit  a 
resume  of  their  background,  experience, 
qualifications  and  other  relevant 
informadion  as  a  part  of  the  review 
process. 

AODflraS:  Submit  suggestions  for  the  li^ 
o£  candidates  to:  David  F.  tee.  Admory 
Connnittee  Nomin^ons,  Global  Change 
Division  (ANR-44d),  Environmental 
Protection  Agency,  401  M  Street  SW, 
Washington,  DC  28466; 

FOR  FUR-ranvRvanMH-nowcMfTJicr: 

David  F.  Lee  at  die  above  ad^ess.  or 
call  20Z-A79-74ar.  Tie  Agency  will  net 


formally  acknowledge  or  respond  to 
nominations. 

proposed  purpose  of  the  Stratospheric 
Ozone  Pfoipcfion  Advisory  Committee 
is  to  provide  advice  and  counsel  to  the 
Assistant  Administrator,  Office  of  Air 
and  Radiation,  on  issues  that  affect 
domestic  and  intematienal  activities 
relating  to  the  Montreal  ProtocoL  As 
reflected  in  the  Protocol,  the  scientific 
evidence  strongly  supports  reductions 
on  a  worldwide  basis  in  the  use  of 
ozone-depleting  chemicals.  The 
Advisory  Committee  will  be  a  pact  of 
EPA's  efforts  to  serve  the  pubhc  interest 
and  to  address  the  global  natnre  of  the 
ozone  layer  problem.  The  Advisory 
Committee  wiU  amist  the  Agency  in  the 
consideratian  of  specific  technical, 
science,  trade  and  peficy  issues. 

Propseed  EstabliabaaMit 

A  Federal  agency  must  comply  v»rrth 
requirements  of  the  Federal  Advisory 
Connnirtee  Act  (FACA)  when  it 
establishes  or  uses  a  group  which 
includes  non-federal  members  as  a 
.  source  of  advice.  Under  FACA.  a  non- 
statutory advisory  committee  is 
established  only  after  consnhation  with 
the  General  Services  Administration. 
EPA  has  prepared  a  charter  and  has 
initiated  the  requisite consultatton 
process. 

Participants 

The  committee  shall  not  exceed  25 
participants;  however,  meettnge  will  be 
open  to  all  interested  parties.  Committee 
members  shall  serve  two-year  terms. 

EPA  has  tentatively  identified  the 
following  list  of  possible  interests  and 
parties:  User  and  Producer  Industries. 
Ihiblic  Interest  Groups,  Federal 
Go\-ernment,  Slate  Officials, 
Educational/Research  Institutions. 

The  Advisory  Committee  shall  meet  at 
least  twice  a  year,  plus  such  meetings  of 
subcommittees  as  the  committee  deems 
necessary.  No  honoraria  or  salaries  are 
contemplated  in  association  with 
membership  on  the  Advisory 
Committee,  but  compensation  for  travel 
and  nominal  daily  expense  while 
attending  meetings  may  be  provided. 

The  Agency  intends  to  hold  the  initial 
meeting  of  the  Advisory  Conunittee  in 
enrly  fall  of  198ft  Suggestions  £oi  the  list 
of  candidates  should  be  submitted  no 
later  than  August  31. 

Dated:  July  27. 1989. 
Robert  AxBbad, 

Acting  Directm:  Offfce  of  Atmaepheric  and 
Indoor  A  ir  Programs. 
FR  Doc  W^ISMO  Filed  9-1-99,  8!4S  »n| 
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[PP  4G3047  and  PP  5G3217/T580;  FRL- 
3622-9] 

Extension  of  Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  renewed  temporary 
tolerances  for  residues  of  the  herbicide 
pyridate  in  or  on  certain  raw 
agricultural  commodities.  These 
renewals  were  requested  by  Agrolinz, 
Inc. 

dates:  These  temporary  tolerances 
expire  May  1. 1990. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Robert  J.  Taylor,  Product  Manager  (PM) 
25.  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460 

Office  location  and  telephone  number: 
Rm.  207.  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-557- 
1800. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
July  27. 1988  (53  PR  28285).  stating  that 
temporary  tolerances  had  been 
established  for  residues  of  the  herbicide 
pyridate  [0-(6-chloro-3-phenyl-4- 
pyridazinyl)-S-octylcarbonothioate] 
derived  from  its  application  in  or  on 
com  grain,  com  silage,  and  com  fodder 
at  0.03  part  per  million  (ppm)  (PP 
4G3047)  and  in  or  on  peanut  nutmeat. 
peanut  hay,  and  peanut  hulls  at  0.03 
ppm  (PP  5,G3127). 

Agrolinz,  Inc.,  1755  N.  Kirby  Parkway, 
Suite  300,  Memphis,  TN  38119-4393,  has 
requested  a  1-year  renewal  of  the  • 
temporary  tolerances  to  permit  the 
continued  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permits  4254&-EUP-1 
and  42545-EUP-2,  which  were  issued 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended  (Pub.  L.  95-396,  92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerances  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerances  have  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  will  not  exceed  the. 
quantity  authorized  by  the  EUP. 

2.  Agrolinz,  Inc..  will  immediately 
notify  the  EPA  of  any  findings  from  the 


experimental  use  that  have  a  bearing  on 
safety.  The  company  will  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  EPA  or  the  Food 
and  Drug  Administration. 

3.  This  temporary  tolerance  expires 
May  1, 1990.  Residues  remaining  in  or  on 
the  above  raw  agricultural  commodities 
after  expiration  of  this  tolerance  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term  of,  and 
in  accordance  with,  provisions  of  the 
EUP/tempoFary  tolerance.  This 
temporary  tolerance  may  be  revoked  if 
the  EUP  is  revoked  or  if  any  scientific 
data  or  experience  with  this  pesticide 
indicate  such  revocation  is  necessary  to 
protect  the  public  health. 

Authority:  21  U.S.C.  346{il. 
Dated:  July  6, 1989. 
Franklin  D.  Ge«, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  89-17844  Filed  B-1-B9:  8:45  am] 

BILLING  CODE  6S«a-$0-M 

[OPP-50693;  FRL-3623-4] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA}. 
action:  Notice. 

summary:  EPA  has  granted 
experimental  use  permits  to  the 
following  applicants.  These  permits  are 
in  accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  Part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Fnvironmental  Protection  Agency.  401  M 
St.,  SW.,  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

239-EUP-1J5.  Extension.  Chevron/ 
Valent  Chemical  Company.  15049  San 
Pablo  Avenue,  P.O.  Box  4010,  Richmond. 
CA  94804-0010.  This  experimental  use 
permit  allows  the  use  of  240  pounds  of 
the  herbicide  l-(carboethoxy)ethyl  5-[2- 
chloro-4-(trifkioromethyl)  phenoxy]-2- 
nitrobenzoate  on  1.200  acres  of  cotton  to 
evaluate  the  control  of  various  weeds. 
The  experimental  use  permit  is 
authorized  only  in  the  States  of 
Alabama,  Arizona,  Arkansas, 
California.  Georgia.  Louisiana, 


Mississippi,  Missouri,  North  Carolina. 
Oklahoma,  South  Carolina,  Tennessee, 
and  Texas.  The  experimental  use  permit 
is  effective  from  June  2, 1989  to  April  1, 
1991.  A  temporary  tolerance  for  residues 
of  the  active  ingredient  in  or  on  cotton 
has  been  established.  (Larry  Schnaubelt, 
PM  23,  Rm.  235,  CM#2,  (703-557-1830)] 

279-EUP-117.  Issuance.  FMC 
Corporation,  2000  Market  St.. 
Philadelphia,  PA  19103.  This 
experimental  use  permit  allows  the  use 
of  3,500  pounds  of  the  herbicide  2-(2- 
chlorophenyl)methyl-4,4dimethyl-3- 
isoxazolidinone  on  3,500  acres  of  cotton 
to  evaluate  the  control  of  broadleaf 
weeds.  The  permit  is  authorized  only  in 
the  States  of  Alabama,  Arizona. 
Arkansas,  Florida,  Georgia,  Louisiana, 
Mississippi,  New  Mexico,  North 
Carolina,  Oklahoma,  South  Carolina. 
Tennessee,  and  Texas.  The 
experimental  use  permit  is  effective 
from  June  12, 1989  to  June  12. 1990.  This 
permit  is  issued  with  the  limitation  that 
all  treated  crops  will  be  destroyed  or' 
used  for  research  purposes  only.  (Robert 
Taylor,  PM  25,  Rei.  245.  CM*2.  (703- 
557-1800)) 

279-EUP-118.  Issuance.  FMC 
Corporation,  2000  Market  St., 
Philadelphia,  PA  19103.  This 
experimental  use  permit  allows  the  use 
of  900  pounds  of  the  herbicide  2-(2- 
chlorophenyl)methyl-4,4dimethyl-3- 
isoxazolidinone  on  1,800  acres  of  field 
com  to  evaluate  the  control  of  broadleaf 
weeds.  The  program  is  authorized  in  the 
States  of  Alabama,  Arkansas.  Colorado. 
Delaware,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Montana,  Nebraska,  New 
Jersey,  New  Mexico,  New  York,  North 
Carolina,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas,  Virginia,  West  Virginia, 
Wisconsin,  and  Wyoming.  The 
experimental  use  permit  is  effective 
from  June  12. 1980  to  June  12. 1990.  This 
permit  is  issued  with  the  limitation  that 
all  treated  crops  will  be  destroyed  or 
used  for  research  purposes  only.  (Robert 
Taylor,  PM  25.  Rm.  245.  CMii2,  (703- 
557-1800)) 

8340-EUP-lO.  Renewal.  Hoechst 
Celanese  Corporation,  Route  202-206 
North,  Somerville,  NJ  08876.  This 
experimental  use  permit  allows  the  use 
of  2,310  pounds  of  the  herbicide 
monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)butanoate 
on  1,540  acres  of  soybeans,  tree  and  vine 
crops,  and  non-crop  uses.  The  program 
is  authorized  in  the  States  of  Alabama, 
Arkansas,  California,  Delaware,  Florida. 
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Georgia,  Rlmois,  Pnd!ana.  Kansas, 
Kentucky,  Louisiana.  Maryland^ 
Michigan,  Minnesota,  Missisaippi, 
Missoun,  Nenr  )eney,  New  Yock,  North 
Carolina,  Nartk  Ddcota.  Olne, 
Oklahoma,  Pennsylvania.  South 
Carolina,  TennesBee,  Tiexaa.  Vicginia, 
Washington,  and  W«st  Virginia.  The 
expevimental  uae  penait  was  pceYionaly 
effective  from  Janoary  29. 19i&ti> 
January  12. 1969;  the  pennik  ia  now 
effective  from  June  5. 1969^  to  Jlwoarjr  13, 
1990.  This  pemit  ia  isaaed  with  the 
limitation  that  tha  labeling  accepted  on 
June  29. 198&  will  be  used  Cor  aM 
shipments  under  the  renewal:  ol  &is 
EUP.  (Latry  Schnaubelt,  PM.23,  Rm.  235, 
CM*2.  (793-557-11830)) 

2&P-EUP-74.  Issuance.  Rhane-Poulenc 
Ag  Company,  PXX  Box  VIBHA,  2  T.  W. 
Alexander  Drive.  IleseaEch  Triangle 
Pack,  NC  27701.  Thia  experimental  use 
permit  allows  tEe  use  a{l,13&peund»o£ 
the  plant  regolator  ethaphon  on  4v544 
acres  of  field  and  sweet  cam  to  evaluate 
lodging.  The.  piiogrant  ia  aatboriaed  only 
in  the  States  of  ColoiadOrlUiDois,  Iowa, 
Kansas,  Minnesota,  Nebraska,  New 
York.  North  Carolina.  Oregon, 
Washington,  and  WisconsiiL  The 
experimental  use  permit  is  effective   - 
from  June  20*^  1989  to  June  20, 1991.  A 
temporary-  toferance  for  residues  of  the 
active  ingredient  ui  or  on  field  and 
sweet  com  ha&fieen  established. 
(Robert  Taybr.  PM  25,.  Rm.  295,  CMm, 
(703-557-28DDH 

6I2-EUF-I.  Renewal.  Uhocal,  Unocal 
Chemicals  Division,  1414  Fenwick  Lane, 
Silver  Spring.  MD  20910.  This 
experimental  use  permit  allows  the  ase 
of  806,543  poands  of  the  nematidde 
sodium  tetradtioearbonate  en  4,000 
acres  of  grapefroit,  grapes,  oranges,  and 
potatoes  to  eraiuate  the  control  of 
various  nematodes  and  phylloxera.  The 
program-  is  aothoiiiierf  avfy  in  the  States 
of  Arizona,  C^fomia.  Phnida,  Oregon, 
and  Wia^ihgtbn.  The  experimentBl  me 
permif  was  prerioasly  elective  from 
Mareh  t&,  1987  to  December  1,  TMB;  the 
pez.mit  is  now  effective  frem  May  3, 
1989  Cv  November  15, 19891  Temporary 
tolerances  for  resi^ea  of  the  active 
in^edtent  in  at  an^apefruitrpapes. 
oranges,  and  patataet  have  be« 
established.  (Susor  Lewis,  PM  23,  Rm. 
227,  CM«^.(7W-557-Saon 

58S39SUP-t  hsamvea.  Valent  U.S.A. 
Cerporatioa,  1333  NorthiCattfaniiB 
Boulevard,  Walnut  Omik,  CA  945W- 
8025.  This  experimental  use  penmit 
allows  the  use  of  52  pounds  of  the 
herbicide  (i:)-2-Il-[U3-chtoro-2- 
propenyf'JexyJTiiiinuJpivpyll-S-p- 
(ethylthio)propylI-3-hydroxy>-2- 
cycleftexen-T-one  on  109  acres'  of  cotton 
to  evaluate  the  contrsi-ef  Hucifc,  TJie 


experimental  use  permit  is  authorized 
only  in  the  States  of  Alabama,  Arizona. 
Arkansas,  Califenne,  Georgia, 
Louisiana,  Mississippi,  Missouri.  North 
Carolina,  Oklahoma,  Svotb  Canilinn, 
Tennessee,  and  Texas.  The 
experimental  use  permit  ia  effective 
from  June  8, 1989  to  fane  8. 198f.  This 
permit  n  issued  with  the  limitation  that 
all  treated  crops  will  be  destroyed  or 
used  for  research  pnrposes  only.  (Larry 
Schnaubelt.  ?M  23.  Rm.  235,  CM^ta, 
{703-557-1830J) 

Persons  wishing  to  review  these 
experimental  use  permits  are- referred  to 
the  designated  prodorf  managers. 
Inquiries  concerning  these  permits 
should  be  directed  to  Ae  persons  cited 
above.  R  is  suggested  that  interested 
persons  call  before  vrsiting  the  EPA 
office,  so-  that  the  appropriate  file  may 
be  made  avai^ahfe'  for  inspection 
purposes  from  8  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal  holidays. 

Authority:  7  U.S.C.  136c. 

Dated:  July  14, 1988. 
AaaeE^LkMlsay, 

Dieector.  Registratioa  Diviaioa,  Office  of 
Pesticide  Prograaa. 
[FR  Doc.  aS^lTMfrFilcd  S-l-aO;  8t4S  ami 


(PF-522;  mL-sea-s] 

Merck,  Sharp  &  Dohme  Research 
L  nboestwti  It  JtBWii^wnt  ot 
Petition  an 


AQENCVt  Environoiental  Protectioa 
Agency  (EPA). 
AenoNt  Notice. 

SUMMABV:  This  notice  announces  the 
amendment  of  pesticide  petitimi.  (PP) 
7F3553  and  food  additive  petition  (FAP) 
7H5541  for  the  fungicide  tfiiabendazole 
by  Merck,  Sharp  &  Dohme  Research 
Laboratories. 


r  By  mail,  submit  written 
eomneDtftto: 

Public  Docket  aad  Pgeedom  of 
Information  Section,  Field  Opettafona 
Division  (H-7502C),  Office  o£ 
Pesticide  Programa,  Enviromnenftid 
ProtecliDB  Agency,  401 M  St.,  SW., 
Wariimgton,  DC  20486 
In  person,  brii^  comments  tar  tbx.  24S, 
CM  #2,.  1921  Jcfifccson  Danns  Highway, 
Ariingtan,VA  22202. 
Information  suhmitted  as  a  eomment 
concerning  this  notice  may  be  claimed 
confldential  by  marid^s-any  partorafl 
of  that  iiifui'Hurtisif  as  "Coiifideiiliol 
Bkeiness  IhfwHwtlon"  (CBFJ, 
InfbnnatSen  se  HMrhed  will  not  be 
dijiuoses  eiteept  in*  aceaMame  witfr 
proeedtaea  set  forth  itt49C7KParf2.  A 


copy  of  the  eomment  tiat  dees  not 
contain  C6t  must  be  submitted  for 
inchjsion  hr  the  pohlic  record. 
Information  not  marked  cmrfidisTrtial 
may  be  disclosed  publicly  by  EPA 
without  prior  notfee.  Aff  wrrtteff 
comments  will  be  avaiteb^  for  public 
inspection  m  Rm.  248  at  the  adrhess 
given  afawe,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  ewclading  legal 
holidays. 

FOR  UmiHhW  n^OBRATRM  CONTACT  By 
maiL 

Suaan  T.  Lewis^  Acting  Pioduet  Manager 
(PM)  21.  Registration  Division.  Office 
of  Pesticide  Programs,  Eiwtnnmental 
Protection  A^Bicy.  4K  M  St,.  SW., 
Washington.  DC  aS48» 

hi  peraon.  bring  canrnientB  tot  Rn.  237, 
CM  #2,  taet  JetfeBson  Davis  Hwy., 
Arhngton,  VA  22202,  (7tnHSr-1900. 

Fedetai  KegiatM  of  November  2S.  19B7 
(52  FK  45237),  EPft  issued  a  notice  of 
filingof  FF7F35ra  andFAP'7Hra41  by 
Merck,  Sharp  &  Dohme  Research 
Laboratories)  Htflsburou^  Rn.,  Three 
Brides,  Nf  08687,  for  the  hmgicide 
thiabendazole  [2-f4-thiasolyi) 
benzimidazole].  PP  7F3553  proposed 
amending  4D'Cni  tlOMBhy 
establishing  a  regulatiaa  to«penut 
residues  of  the  fungicide  iaoe  oa  com 
graia  at  20-,0  parta  per  miUiini  Uipai)  aod 
revoking  the  present  teleraufce  eif  10  ppm 
on  grapes.  The  proposed  analytical 
metiiod  for  determining  residiiea  wau  a 
spectrofluorometer.  FAP  7H5541 
proposed  amencfing  21  CFR  561.380 
(recodified  as  4a  CFR  IS&ttfiO  ia  the 
Federal  Register  of  June  29, 1988  (53  FR 
246e7)|i  by  estalklishiBg  a  laguiatioR  to 
permit  the  residues  of  the  hmgicBie  ia  or 
on  com  bran  at  125  ppa,  earn  fines  at  4 
ppm,  com  germ  at  30  ppm,  and  com 
soapstock  at  25  ppm  and  by  revoking  the 
present  tolerance  of  150  ppm  on  grape 
pomace  (dry  or  wet). 

Merck,  Sharp  &  Dohme  Research 
Laboratories  has  submitted  to  EPA 
revisions  to  the  petitions.  PP  7F3553  has 
been  revised  to  propose  the  following 
tolerances:  ta  40  CFR  180.242(a]. 
establishment  of  a  tolerance  for  residues 
of  thiabendazole  in  or  on  the  raw 
agricultural  commodity  com  grain  (posf- 
M)  at  25  ppm  and  the  retention  of  the  10- 
ppm  tolerance  for  the  raw  agricultural 
commodity  grapes:  and  in  40  CFR 
180.242^)  estabOdment  of  tbterances 
and  amendment  of  existing  tolerancea 
for  combined  residues  of  dliiat>endazole 
and  its  metabolite  5- 
hydroxythiahendazo^e  in  the  foBowing 
raw  agricultural  commodities:  Meat 
byproducts  fwceept  kidney)  of  peoRry 
and  meat  byprodaets  (except  liver aiN( 
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kidney)  of  cattle,  goats,  hog^,  horses, 
and  sheep  at  0.1  ppm;  poultry  kidney  at 
0.2  ppm:  and  kidney  and  liver  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.4 
ppm. 

FAP  7H5541  has  been  revised  to 
propose  in  40  CFR  185.5550 
establishment  of  food  additive 
tolerances  for  residues  of  thiabendazole 
in  or  on  the  following  food  commodities 
resulting  from  the  postharvest 
application  of  thiabendazole  to  the  raw 
agricultural  commodity  com  grain:  Corn, 
milled  fractions  (except  bran]  (post-H) 
at  40  ppm  and  com  bran  (post-H)  at  145 
ppm. 

FAP  7H5541  has  also  been  revised  to 
propose  in  40  CFR  186.5550 
establishment  of  feed  additive 
tolerances  for  residues  of  thiabendazole 
in  or  on  the  following  processed  feed 
commodities  for  animal  feed  resulting 
from  the  postharvest  application  of 
thiabendazole  to  the  raw  agricultural 
commodity  com  grain:  Com,  milled 
fractions  (except  bran  and  soapstock) 
(post-H]  at  40  ppm,  com  bran  (post-H)  at 
145  ppm,  and  com  screenings  (post-H)  at 
400  ppm.  The  feed  additive  tolerance  of 
150  ppm  for  grape  pomace  (wet  or  dry) 
is  retained. 

Authority:  21  U.S.C.  346a  and  348. 
Dated:  July  6, 1988. 
Franklin  D.  Gee, 

Acting  Director,  Registration  Division.  Office 

of  Pesticide  Programs. 

[FR  Doc.  89-17842  Filed  8-1-89:  8:45  am] 

BILUNG  CODE  tSaO-SO-M 


[OPP-180816;  FRL-3622-5] 

Receipt  Of  Application  for  Emergency 
Exemption  To  Use  Trtflumizole; 
Solicitation  of  Public  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Florida 
Department  of  Agriculture  and 
Consumer  Services  (hereafter  referred  to 
as  the  "Applicant")  to  use  the  pesticide 
triflumizole  (CAS  68694-11-1)  to  treat 
245  acres  of  nursery  and  greenhouse 
grown  Spathiphyllum  varieties  to 
control  Cylindrocladium  root  and  petiole 
rot. 

The  Applicant  proposes  the  use  of  a 
new  chemical;  therefore,  in  accordance 
with  40  CFR  166.24,  EPA  is  soliciting 
public  comment  before  making  the 
decision  whether  or  not  to  grant  the 
exemption. 

date:  Comments  must  be  received  on  or 
before  August  17, 1989. 


ADDRESS:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180816,"  should  be 
submitted  by  mail  to: 
Public  Docket  and  Freedom  of 
Information  Section.  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20480. 
In  person,  bring  comments  to:  Rm.  236, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  conBdential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conunent  that  does  not 
contain  Confidential  Business 
information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  236,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail: 

Susan  Stanton,  Registration  Division 
(H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20480 
Office  location  and  telephone  number: 
Rm.  718,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington, 
VA,  (708-557-4360). 
suppLEMsrrARY  information:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of  FIFRA 
if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption. 

The  Af^licant  has  requested  the 
Administrator  to  issue  a  specific 
exemption  for  the  use  of  Terraguard 
SOW  on  Spathiphyllum  spp.  to  control 
Cylindrocladium  root  and  petiole  rot. 
Information  in  accordance  with  40  CFR 
Part  166  was  submitted  as  part  of  this 
request. 

The  Applicant  states  that 
Cylindrocladium  spathiphylli  was 
introduced  into  Florida  around  1977  by 
movement  of  infected  plants  from  the 
tropics.  Dissemination  of  this  disease 
pathogen  was  easily  accomplished  by 


transfer  of  infected  seedlings,  and 
contaminated  seeds  and  plants. 

The  Applicant  states  that  research  on 
efficacy  has  shown  the  registered 
alternatives  to  be  less  elective  in 
controlling  Cylindrocladium  on 
Spathiphyllums  than  trifliunizole. 
Benomyl  provided  the  best  control  of  the 
registered  fungicides  tested.  However, 
benomyl  applied  at  rates  necessary  to 
achieve  control  is  phytotoxic  to  the 
plants  and  is  not  effective  at  rates  low 
enough  to  avoid  phytotoxicity. 

The  1985  Florida  foliage  production 
was  estimated  to  have  a  wholesale 
value  of  $272  million.  Sales  of 
Spathiphyllum  are  estimated  to 
represent  10  percent  of  this  value. 
Seventy-one  percent  of  Spathiphyllum 
sold  is  produced  by  growers  who  are 
having  problems  controlling 
Cylindrocladium.  Spathiphyllum  losses 
to  Cylindrocladium  are  estimated  to  be  8 
percent  of  the  total  crop  value  (about 
$1.8  million).  Available  methods  of 
control  are  not  expected  to  provide 
economic  control  next  season. 

The  Applicant  plans  to  treat  up  to  245 
acres  using  14,700  pounds  of  product 
(7,350  pounds  active  ingredient). 
Applications  ere  proposed  for  a  period 
of  one  year  from  the  date  of  approval. 
Applications  of  4  to  8  ounces  of 
Terraguard  SOW  in  100  gallons  of  water 
will  be  applied  as  a  soil  drench  or 
through  chemigation  every  two  to  four 
weeks  or  as  needed  to  Spathiphyllum 
grown  in  greenhouse,  interiorscapes,  or 
commercial  nurseries. 

This  notice  does  not  constitute  a 
decision  by  QPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt:  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for  the 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations. 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  cmnment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Florida  Department  of  Agriculture  and 
Consumer  Services. 

Dated:  July  14, 1989. 
Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  89-17843  Filed  8-1-89:  8:45  am] 
BILUNG  CODE  UM^-SO-H 
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[FRL-3633-6] 

City  industries  Site;  proposed 
settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA),  The  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
City  Industries  Site,  Winter  Park, 
Florida,  with  Hie  Agricultural  Research 
Service  of  the  United  States  Department 
of  Agriculture  (ARS).  EPA  will  consider 
public  comments  on  the  proposed 
settlement  for  thirty  days.  ^A  may 
wnthdraw  from  or  modify  the  proposed 
settlement  should  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,  improper  or  inadequate. 
Copies  of  the  proposed  settlement  are 
available  from:  Mrs.  Carolyn  McCall, 
Investigation  Support  Assistant, 
Investigation  and  Cost  Recovery  Unit 
Site  Investigation  and  Support  Branch, 
Waste  Management  Division,  U.S.  EPA, 
Region  IV,  345  Courtland  St.,  NE., 
AtlanU.  GA  30365,  (404)  347-S059. 

Written  comments  may  be  submitted 
to  the  person  above  by  30  days  from 
date  of  publication. 

Dated:  July  24, 1988. 
Joe  R.  Franxmathea, 

Acting  Regional  Administrator. 

[FR  Doc.  89-18061  Filed  8-1-89;  8:45  am] 

BniHtQ  COCC  SMB  no  M 


FEDERAL  RESERVE  SYSTEM 

The  Boston  Banic  of  Commerce 
Employee  Stock  Ownership  Trust,  et 
al^  Formations  of;  Acquisitions  by;  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
18, 1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  rAe  Boston  Bank  of  Commerce 
Employee  Stock  Ownership  Trust, 
Boston,  Massachusetts;  to  acquire  41.9 
percent  of  the  voting  shares  of  The 
Boston  Bank  of  Commerce,  Boston, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  New  York 

(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  Yoric 
10045: 

1.  Amsterdam-Rotterdam  Bank,  N.  K. 
Amsterdam,  The  Netherlands,  Stichting 
Amro,  Amsterdam,  The  Netherlands;  to 
become  a  bank  holding  company  by 
acquiring  43.18  percent  of  the  voting 
shares  of  European  American  Bancorp, 
New  York,  New  York,  and  thereby 
indirectly  acquire  European  American 
Bank,  New  York,  New  York. 

C.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Amboy  Bancopr,  Amboy,  Illinois;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  First  National  Bank  of 
Amboy,  Amboy,  Illinois. 

D.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President]  411 
Locust  Street  St.  Louis,  Missouri  63166: 

1.  Allegiant  Bancopr,  Inc.,  Kahoka, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Allegiant  National 
Bank,  formerly  Commerce  Bank  of 
Kahoka,  N.A.,  Kahoka,  Missouri. 

E.  Federal  Reserve  Bank  of  Dallas  (W. 

Arthur  Tribble,  Vice  President)  400 
South  Akard  Street  Dallas,  Texas  75222: 

1.  Las  Cnices  B.R.G.,  Inc.,  Las  Cruces, 
New  Mexico;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  the  Rio  Grande, 
N.A.,  Las  Cruces,  New  Mexico. 


Board  of  Goveniort  of  the  Federat  Reaerve 
System.  )uly  28, 188B. 
fonnifar  |.  fafanaon. 

Associate  Secretary  of  the  Board. 

(FR  Doc  88-17965  Filed  8-1-88: 8:45  am] 

■KiMO  cooc  arw-tt-M 


Huntington  Baneshares  Incorporated; 
AcquiiMon  of  Company  Engi^pod  in 
Permissible  Nonbanking  ActhrWes 

The  organization  listed  in  this  notice 
has  applied  under  f  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR  225.23 
(a)(2)  or  (f)]  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8])  and  {  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a)]  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tiie 
question  whether  consunmiation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  v\rritten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  18, 
1989. 

A.  Federal  Reserve  Bank  of  Qeveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  Huntington  Bancshares 
Incorporated,  Columbus,  Ohio;  to  retain 
14.04  percent  of  the  voting  shares  of 
Money  Station,  Inc^  Columbus,  Ohio, 
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and  iheniij  engage  in  providing  data 
processing,  data  transmission  flemces, 
data  base  maintenance,  and 
telecommunication  aervicec  purraant  to 
S  225.25(bX7j  af  the  Board's  Regulation 
Y. 

Board  of  Goveniars  of  the  Federal  Reserve 
System.  July  26, 1989. 
JennaBr  ).  IflOBsoii, 
Associate  Secretoiy  of  the  Board. 
[FR  Doc.  W-t79e8  Filed  8-1-89;  8:45  am] 


Usco  Slate  Co;  Formatloii  oi, 
AcquisRIon  by,  or  Mergar  of  Bank 
Holding  Compaaloa;  and  AcquisMioo  of 
Nonbaoking  CoavMoy 

The  company  fated  in  this  notice  has 
applied  mder  {  225.14  of  ti»  Board's 
Regulation  Y  (12  CFR  225.14]  for  the 
Board's  appnnral  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  becone  a  bank  faoldnig 
company  or  to  acqmre  voting  securities 
of  a  bank  or  bank  hoWn\g  company.  The 
listed  company  has  also  applied  under 
8  225.23(aX2)  of  Regulation  Y  (12  cm    . 
225.23(aK2))  for  tlie  Boanfe  approval 
under  section  4(cKB)  of  ^e  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)m)  mad  1 225.21(a)  of  Regidation 
Y  (12GPR  225.21(a])  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  Ksted  in  %  225.25  of 
RegulatioR  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otfienvise  noted, 
these  activities  witi  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  cm  tiic 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  sudh 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adrerse  effects,  such 
as  und«e  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
heanag  on  this  question  must  be 
accanpanied  fay  «  statement  of  the 
reasons  a  written  presentation  woald 
not  suffice  in  he«  of  a  faearing, 
identilyiag  sfndficaily  any  qaeationa  of 
fact  that  are  ia  diapirte.  aaaimaiiiiag  the 
evidence  that  mould  be  presented  at  a 


hearing,  and  indicatir^  how  the  party 
commeBting  would  be  aggrieved  by 
approval  of  tiK  proposal 

Comments  regart^iug  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Covernora  boI  later  than  August  16. 
1989. 

A.  Federal  Keserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  84198: 

1.  Lisco  State  Company,  Lisco. 
Nebraska^  to  acquire  28.33  percent  of  the 
voting  shares  of  O&F  Cattle  Company, 
and  thereby  indiiedly  acquire  Nebradca 
State  Bank.  OBJakosh,  Nebraska. 

In  oofmection  with  this  appHcation, 
applicant  also  proposes  to  acquire  O&F 
Insurance  A^ocy,  and  thereby  engage 
in  general  insurance  agency  activities 
from  the  comaiunity  of  Oshkosh, 
Nebraska  and  in  Garden  County. 
Nebraska,  both  of  which  have  a  total 
population  of  less  than  5,000  pursuant  to 
§  225.25(b)(8]Iiii]  of  the  Board's 
Regulation  Y. 

Applicant  also  proposes  to  indirectly 
engage  in  the<direct  lending  activities 
now  being  conducted  by  O&F  Cattie 
Company  pmsoant  to  i  22S.25(b)(l]  of 
the  Board's  Regulation  Y. 

Board  of  (Governors  of  the  Federal  Reserve 
System,  jidy  ZT,  isaa 
Jennifer ).  Jahnsan, 
Associate  Semtary  of  the  Board 
{FR  Doc.  89-17187  Filed  8-1-69:  8:45  am] 
SILUNG  CODE  «>1»«1-« 


Change  In  Bank  Controi  ftoticea; 
Acquisitions  of  Shares  of  Banlss  or 
Bank  Holding  Companies 

The  notificsntB  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817tjj)  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  comjiany.  The  factors  thai  are 
considered  \a  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jX7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  tkey  will  also  be  available 
for  inspectioa  at  tfae  offices  of  the  Board 
of  GovernorSk  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Covemora.  Gommente  must  be  received 
not  later  tliaa  Ai^st  1€,  1969. 

A.  Federal  Keserve  Bank  of  St  Loas 
(Randall  C  Stunner,  Vice  President)  411 
Locust  Street  St  Louis,  Mssouri  63166: 


1.  Mr.  AlvinJ.  Siteman,  St.  Louis, 
Missouri;  to  acquire  an  additional  2.2 
percent  of  the  voting  shares  of  Mark 
Twain  Bancshares,  Inc.,  St.  Louis, 
Missouri,  for  a  total  of  20  percent  and 
thereby  indirectly  acquire  Mark  Twain 
Bank.  St.  Louis.  Missouri;  Mark  Twain 
Illinois  Bank,  St.  Louis,  Missouri;  and 
Mark  Twain  iCansas  City,  Kansas  Gty. 
Missouri. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  84196: 

1.  Christopher  fames  Dinsdaie, 
Sterling,  Colorado;  Thomas  Stei^en 
Dinsdaie.  Grand  Island,  Nebraska;  Janet 
Lynn  Dinsdaie  Barclay,  Grand  Island, 
Nebraska;  fane  IKnsdale  Rogers, 
Omaha,  Nebraska;  and  ]ohn  Sidney 
Dinsdaie,  Papillion,  Nebraska;  to  each 
acquire  an  additional  3X)6  percent  of  the 
voting  shares  of  the  Weld  State 
Company,  Central  City,  Nebraska,  for  a 
total  of  18.03  percent,  and  thereby 
indirectly  acquire  First  Security  Bank  of 
Craig,  Craig,  Colerado,  and  The  First 
Security  Bank,  Fort  Lupton,  Colorado. 

2.  Robert  A.  Gfeen,  Chickasha, 
Oklahoma;  to  acquire  an  additional 
18.43  percent  for  a  total  of  29.46  percent; 
Liberty  Drug,  Inc.,  Chickasha.  Oklahoma 
(owned  by  Robert  A.  Green]  to  acquire 
4.99  percent;  and  Elizabeth  D.  Green. 
Chickasha.  CMdahoma  (wife  of  Robert  A. 
Green)  to  acquire  5.68  percent  of  the 
voting  shares  of  First  Alex  Bancshares. 
Inc.,  Alex.  Oklahoma,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Alex,  Alex,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  27, 1989. 
Jennifer  I.  Johnson, 
A  ssocia  te  Secretary  of  the  Board. 
(FR  Doc.  89-17988  Filed  8-1-89;  8:45  amj 
BILUNO  CODE  eZ1(H>VM 


Change  in  Bank  Control  Notice; 
Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  US.C.  1817(j3)  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)3. 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  wil  aslo  be  available 
for  inspection  at  the  ofSces  of  the  Board 
of  Governors.  Inlerested  persons  mny 
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express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  15. 1989. 

A.  Federal  Reserve  Bank  of  Clevrisnd 
(John  J.  Wixted.  Jr..  Vice  Presidertt)  1455 
East  Sixth  Street.  Cleveland,  Ohio  44101: 

1.  Georgia  M.  Wegman,  Seven  Hills. 
Ohio;  to  acquire  an  addititmal  1.45 
percent  of  the  voting  shares  of  The 
Citizens  Savings  Bank  Company. 
Pemberville,  Ohio. 

Board  of  Covemora  of  the  Federal  Reserve 
System,  July  28, 1886. 
Jennifer  J.  Johnsoo. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-17989  Filed  ft-1-89;  8:45  am] 

BILLING  CODE  621IM)1-M 


National  City  Corporalfon,  ol  aL; 
Applicationa  To  Engage  da  Novo  in 
Permlaaiblo  NontaanUng  AclivWea 

The  companies  listed  in  this  notice 
have  nied  an  application  under 
§  225.23(a}(l)  of  the  Board's  Regulation 

Y  (12  CFR  225.23{aKl))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  5  223.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Oice  the 
application  has  been  accepted  few 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tfie 
question  whether  consummaticm  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentaion  would  not 
suffice  in  lieu  of  a  hearing,  ident^ing 
specifically  any  questions  of  fact  that 
are  in  dispute,  summarizing  the  evidence 
that  would  be  presented  at  a  bearing, 
and  iiulicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 


Unless  otherwise  noted,  comments 
regarding  the  apiplicatians  nuist  be 
received  at  the  Reserve  Bank  indicated 
or  the  ofiices  of  the  Board  of  Govenuxs 
not  later  than  August  18, 1989. 

A.  Federal  Reserve  Bank  of 
Cleveland.  John  J.  Wixted  Jr..  Vice 
President)  1455  East  Sixth  Street. 
Cleveland,  Ohio  44101: 

1.  National  City  Corporation, 
Cleveland.  Ohio;  to  engage  de  novo 
through  its  subsidiary,  Financial 
C(Miimunications  P-^f^ong*.  faic, 
Cleveland,  Ohio,  in  management 
consulting  to  depository  institutions 
pursuant  to  §  225.25(b)(ll)  of  the  Boanf  s 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
Sou^  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Star  Financial  Group,  Inc^  Marion, 
Indiana;  to  engage  de  novo  through  its 
subsidiary.  Star  BandCard  Services,  Inc 
Marion.  Indiana,  in  credit  card  services 
as  a  bank  card  processing  center  for 
unaffihated  financial  institutions 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
Ssytem.  July  26. 1989. 

Jennifer  J.  Joimson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-17990  Filed  8-1-89: 8:45  am] 

BILLMG  CODE  6210-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuae,  and  Mental 
Hearth  Admtniatratlon 

Current  Uat  of  Laboratortea  Which 
Meet  Minimum  StandsHrda  To  I 
Urine  Drug  Teating  for  Federal 
Agencies 

AGENCY:  National  Institute  on  Drug 
Abuse.  HHS. 


action:  Notice. 


summary:  The  Departinent  of  Health 
and  Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11986).  A  similar  notice  listing  all 
currently  certified  laboratories  will  be 
published  bi-monthly,  and  updated  to 
include  laboratMies  which  subsequently 
apply  and  complete  the  certification 
process.  If  any  listed  laboratory  fails  to 
maintain  its  certification,  it  will  be 
omitted  from  updated  lists  until  such 
time  as  it  is  restored  to  full  certification 
undr  the  Guidelines. 


FOR  FURTNiii  iTomaaTwii  coNracr 
Division  of  Apfrfied  Research  Ifonwrly 
the  Office  of  Workplace  initiativesj. 

National  Institute  on  Drug  Abuse,  Room 
lOA-53.  5600  Fishers  Lane,  Rockvilie, 
Maryknd  20B57. 


suppuMBrraiiY  I 
Mandatory  Guidehnes  for  Federal 
Workplace  Drug  Testing  were 
developed  in  aocordance  with  Executive 
Order  12564  and  aection  503  of  Pi^  L 
100-71.  Subpart  C  of  the  Goideines. 
"Certification  of  Laborataries  Fnplgrd 
in  Urine  Drug  Testing  for  Federal 
Agencies."  sets  strict  standnds  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  beoMne  certified  an 
applicant  iabortory  must  undergo  tlvee 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  auMt 
participate  in  an  every-other-montfa 
performance  testing  jHOgram  plus 
periodic,  on-site  inspectkns.  ht 
accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  standards  set  forth  in  the 
Guidelines: 

(Sutnnitted  for  puUication  in  the  Federsl 
Register  on  August  1, 1989) 

American  BioTest  Laboratories.  Inc., 

3350  Scott  Boulevard,  Building  IS. 

Santa  Clara.  CA  95054.  408-727-5525 
American  Medical  Laboratories,  11091 

Main  Street.  P.O.  Box  188,  Fairfax.  VA 

22030,  703-691-9100 
Bio-Analytical  Technologies,  2356  North 

Lincoln  Ave..  Cbicage.  IL  60614,  312- 

880-6900 
Center  For  Human  Toxicokgy.  417 

Wakara  Way,  Rm.  290,  University 

Research  Paik.  Salt  Lake  City.  UT 

84106,  801-561-5117 
Chem-Bio  Corporation,  140  E.  Ryeui 

Road,  Oak  Creek,  WI 53154.  800-385- 

3840 
CompnChem  Laboratories,  inc..  Western 

Division,  600  West  North  Maricet 

Boulevard.  Secramento.  CA  95634. 

916-923-0840  (name  changed:  formeriy 

ChemWest  Analytical  Laboratories, 

Inc.) 
CompuChem  Laboratories,  Inc..  3308 

Chapel  Hill/Nelson  Hwy.,  P.O.  Box 

12652.  Research  Triangle  Park.  NC 

27709.  919-549-8283 
Doctors  and  Physicians  Laboratory.  801 

E.  Dixie  Ave.,  Lessburg.  FL  32748. 904- 

787-9006 
DrugScao.  lac  1119  Meams  Road.  PX). 

Box  2969,  Warminster.  PA  18074.  215- 

674-9310 
ElSohly  Laboratories.  Inc.  1215Vk 

Jackson  Avenue.  Oxford.  MS  38655. 

601-236-2609 


I 
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Environmental  Health  Research  & 
Testing  Inc..  1075  South  13th  Street, 
Binningham.  AL  35205-9998,  205-934- 
0958 
Harris  Medical  Laboratory,  1401 
Pennsylvania  Avenue,  P.O.  Box  2981, 
Forth  Worth,  TX  76104,  817-878-5600 
Laboratory  of  Pathology  of  Seattle,  Inc., 
1229  Madison  Street.  Suite  500, 
Nordstrom  Medical  Tower,  Seattle. 
WA  98104.  206-386-2672 
Laboratory  Specialists,  Inc.,  113  Jarrell 
Drive,  P.O.  Box  435,  Belle  Chasse,  LA 
70037,  504-392-7961 
Med  Arts/South  Community  Hospital, 
1001  Southwest  44th  Street,  Oklahoma 
City,  OK  73109.  405-636-7041 
MedTox  Laboratories,  Inc.,  402  West 
County  Road  D.  St.  Paul.  MN  55112. 
612-636-7466 
MetPath,  Inc.,  1355  Mittel  Boulevard, 
Wood  Dale,  IL  60191,  312-595-3888 
MetPath.  Inc.,  One  Malcolm  Ave.. 

Teterboro.  NJ  07608.  201-393-5000 
National  Center  for  Forensic  Science,  A 
Division  of  Maryland  Medical 
Laboratory,  Inc.,  1901  Sulphur  Spring 
Road,  Baltimore,  MD  21227,  301-247- 
9100  (name  changed:  formerly 
Maryland  Medical  Laboratories,  Inc.] 
National  Psychopharmacology  Lab,  Inc., 
9320  Park  West  Boulevard,  Knoxville, 
TN  37923.  80O-61&-251-9492/615-690- 
8101 
Nichols  Institute.  7323  Engineer  Road. 
San  Diego.  CA  92111.  619-278-5900 
Northwest  Toxicology.  Inc..  1141  East 
3900  South.  Salt  Lake  City.  UT  84124, 
800-322-3381 
POLA,  Inc..  100  Corporate  Court.  South 

Plainfield.  NJ  07080.  201-769-8500 
PharmChem  Laboratories.  Inc..  1505-A 
O'Brien  Drive.  Menlo  Park.  CA  94025. 
800-446-5177/415-328-6200 
Poisonlab.  Inc..  7272  Clairemont  Mesa 
Road.  San  Diego.  CA  92111.  619-279- 
2600 
Roche  Biomedical  Laboratories.  6370 
Wilcox  Road,  Dublin,  OH  43017,  614- 
889-1061 
SmithKline  Bio-Science  Laboratories, 
2201  W.  Campbell  Park  Drive, 
Chicago,  IL  60612.  312-885-2010  (name 
changed:  formerly  International 
Toxicology  Laboratories.  Inc.] 
SmithKline  Bio-Science  Laboratories, 
1777  Montreal  Circle,  Tucker,  GA 
30084,  404-934-9205 
SmithKline  Bio-Science  Laboratories, 
8000  Sovereign  Row,  Dallas,  TX  75247 
(name  changed:  formerly  International 
Clinical  Laboratories),  214-638-1301 
SmithKline  Bio-Science  Laboratories. 
400  Egypt  Road,  Norristown,  PA 
19403,  800-523-5447 
South  Bend  Medical  Foundation.  Inc., 
530  North  Lafayette  Blvd..  South  Bend. 
IN  46601  219-234-4176 


Southgate  Medical  Laboratory.  Inc., 
21100  Southgate  Park  Boulevard, 
Cleveland.  OH  44137.  800-338-0166 

Richard  A.  Millstein. 

Deputy  Director,  National  Institute  on  Drug 

Abuse. 

[FR  Doc.  89-18166  Filed  6-1-89:  8:45  am] 

BILLING  CODE  4160-20-M 


Food  and  Drug  Administration 

Consumer  Participation;  Open  Meeting 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  announcing  the 
following  district  consumer  exchange 
meeting:  Minneapolis  District  Office, 
chaired  by  John  Feldman.  District 
Director.  The  topics  to  be  discussed  are 
food  safety  issues  and  the  tampon 
absorbent^  labeling  proposal. 
DATES:  Thursday.  August  10, 1989. 1  p.m. 
to  3  p.m. 

ADDRESSES:  1421  Third  Avenue  SE.. 
Conference  Room  C.  Rochester,  MN 
55904. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  W.  Aird,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
240  Hennepin  Avenue,  Minneapolis,  MN 
55401,  612-334-4100. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumerj  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  Jiily  26, 1989. 
Alan  L.  Hotting, 

Acting  Associate  Commiss'onerfor 

Regulatory  Affairs. 

[FR  Doc.  89-18004  Filed  6-1-69:  8:45  am] 

BILLING  CODE  4160-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-89-2026] 

Submission  of  Proposed  Information 
Collections  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB]  for 


review,  as  reqiiired  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the  subject 
proposals.       j 

ADDRESS:  Interested  persons  are  invited 
to  submit  comment  regarding  these 
proposals.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  0MB  Desk  Office.  Office 
of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACr. 
David  S.  CristjL  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202]  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0M6  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35]. 

The  Notices  list  the  following 
information:  (1]  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3]  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5]  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6]  bow  frequently  information 
submissions  will  be  required;  (7]  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8]  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9]  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(dl. 

Date:  July  25, 1989. 
lohn  T.  Murphy, 

Director.  Information  Policy  and  Management 
Division. 

Proposal:  American  Housing  Survey — 
1990  Metropolitan  Sample. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
1990  American  Housing  Survey — 
Metropolitan  Sample  is  a  longitudinal 


Fedanl  Regirter  /  Vol.  54.  No.  147  /  Wednesday.  August  2.  1968  /  Notkgt am? 


study  that  collects  current  information 
on  the  quality,  availability,  and  cost  of 
housing  in  11  selected  metropolitan 
areas.  It  also  provides  information  on 
demographic  and  other  characteristics 
of  the  occupants.  The  data  collected  will 


be  used  by  Federal  and  local 
government  agencies  to  evaluate 
housing  issues. 

Form  Number:  AHS-61.  62.  63,  66. 67. 
68,590. 


Respondents:  Individuals  or 

Households. 
Frequency  of  Submission:  Annually. 
Reporting  Burden: 


Number  a( 
rsspondems 


Frequency  01 
response 


Hows  par 
response 


=      Burdenhoun 


Interviews: 

Occupied  Units . 
V8C8P11  units  —^ 


Reinterviews.. 


3S.270 

2.336 
2.338 


0.62 
.33 

.16 


24.217 
778 
390 


Total  Estimated  Burden  Hours:  25.386. 

Status:  Revision. 

Contact:  Duane  T.  McGoogh.  HUD 
(202]  755-5060;  Leonard ).  Norry,  Census. 
(301)  783-8550;  John  Allison,  OMB,  (202) 
395-6880. 

Date:  fuiy  25, 1989. 

Proposal:  Flexible  Subsidy /Capital 
Improvement  Loan  Programs,  24  CFR 
Part  219  and  Forms. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
These  frams  facilitate  the  analyses 
necessary  to  determine  eligible  project 
problems  and  dollar  needs,  to  assure 
best  use  of  funds,  and  to  track 
completion  of  tasks  and  the  flow  of 
funds. 


Form  Number:  HUD-9823A/B;  9824A: 
9835/ A/B. 

Respondents:  State  of  Local 
Governments.  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions.  Small 
Businesses  or  Organizations. 

Frequency  of  Submission:  Monthly. 
Quarterly,  and  Annually. 

Reporting  Burden: 


Nwnberof        ^ 
respondents 

Frequency  o<      ^ 
response        ^ 

Hoursper        _ 

Burden  hours 

9823A 

40 

12 

SB 

400 

9823B „ 

49 

320 

9824A 

40 

3.200 

9835  (Flnibie  Subsily) 

40 

teo 

Capitol  Impc.  (partial) 

07 

114 

CapitBl  hnpr.  (comptete) 

: s 

12 

9835A  (FteRiMe  Subsidy) „_ 

40 

160 

3 

12 

9835B  (Ftexibis  Subsidy)      .... 

40 

40 

_.  .                          00 

00 

Total  Estimated  Burden  Hours:  4.558. 

Status:  Reinstatement. 

Contact'  James  Tahaoh,  HUD  (202) 
426-3970;  John  Allison,  OMB,  (202)  395- 
6880. 

Date:  July  25. 1989. 

Proposal:  Montlily  Reports  for 
Estatdiahing  Net  Income-Forms  HUD 
93479,  93480  and  93481. 


Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Accounting  reports  submitted  by 
selected  owners  and  agents  of 
Multifamily  Projects  will  be  used  to 
monitor  compliance  with  contractual 
agreements  and  to  analyze  cash  flow 
trends  as  well  as  occupancy  and  rent 
collection  levels.  The  reports  will  alert 


field  staff  of  the  need  for  remedial 
actions  to  correct  deficiencies  or  the 
need  for  more  aggressive  servicing 
action. 

Form  Number:  HUD-93479,  93480, 
93481. 

Respondents:  Businesses  of  Other  For- 
profit.  Non-Profit  Instittuions. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Nufflber  of 
respondents 


Frequernry  of 
response 


Hours  per 
response 


Burden  hows 


MoTfthly  Reports- 
Re 


4.000 
4,000 


12 
1 


1J» 


160.000 
4.000 


31888 


I 
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Total  Estimated  Burden  Hours: 
172,000. 

Status:  Extension. 

Contact:  Gray  Campbell.  HUD  (202) 
426-3944;  lohn  Allison,  OMB,  (202)  395- 
6880. 

Date:  July  25, 1988. 
[FR  Doc.  88-17940  Filed  8-1-69;  8:45  am] 
MLUNQ  CODE  4Sie-01-«i 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-09-4212-14:  WYW  102169] 

Conveyance  and  Opening  Order; 
Wyoming 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  exchange  of  public 
land  and  conveyance  and  order 
providing  for  opening  of  public  land  in 
Lincoln  County. 

summary:  This  notice  advises  the  public 
of  the  completion  of  an  exchange  of  land 
between  the  United  States,  Bureau  of 
Land  Management,  and  Frank  A.  Mau. 
William  P.  Mau,  and  Kathryne  Mau 
Smith.  This  order  opens  the  land 
acquired  by  the  United  States  to  the 
operation  of  the  public  land  laws. 
EFFECUVE  date:  At  9;30  a.m.  on  August 
12, 1989,  the  land  described  in  paragraph 
2  shall  be  open  to  the  operation  of  ^e 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  This  action  conforms  to 
existing  land  use  plans,  and  the  land 
will  be  managed  under  the  guidance 
provided  by  these  plans.  The  land 
described  in  paragraph  1  was  segregated 
from  appropriation  under  the  public  land 
laws,  including  the  mining  laws,  by 
Notice  of  Realty  Action  WTYW 102169 
published  July  22. 1988,  in  the  Federal 
Register  (53  FR  27771).  The  segregative 
effect  of  that  notice  terminated  upon 
issuance  of  the  patent  on  February  6, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jon  Johnson,  BLM  Wyoming  State 
Office,  2515  Warren  Avenue,  Cheyenee. 
Wyoming  82001.  (307)  772-2074. 
SUPPtEMENTARV  INFORMATION:  1.  In 
accordance  with  the  provisions  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C.  1716,  the  following 
Federal  land,  surface  estate  only,  has 
been  conveyed  to  Frank  A.  Mau, 
William  P.  Mau,  and  Kathryne  Mau 
Smith,  of  Boeme,  Texas:  Mesa  Del  Sol, 
Arizona;  and  Rock  Springs,  Wyoming; 
respecMvely: 


Sixtli  Princip«l  Meridian 

T.  19  N.,  R.  lOB  W., 
Sec.  22,  lots  10-15; 
Sec.  28.  lota  2,  6.  7. 12. 
The  land  described  aggregates  401.91  acres. 

All  minerals  in  lots  10  and  15  of  sec. 
22,  T.  19  N.,  R.  105  W.,  are  outstanding  of 
record  in  third  parties. 

2.  In  exchange  for  the  above  land,  the 
United  States  acquired  the  following 
non-Federal  land  from  Frank  A.  Mau. 
William  P.  Mau,  and  KathrjTie  Mau 
Smith; 

Sixth  Principal  Meridian 

T.  23  N.,  R.  IIB  W., 
Portion  of  lot  37; 
Sec.  1:  lots  2-7.  SWy4NEV«,  Sy2SWy4.  W% 

SEy«; 
Sec.  2:  lots  1-5.  SV4NWy4.  SWV*.  SMiSEV*; 
Sec.  3:  lots  1-2.  SEy4NEy4,  NEy4SEy4; 
Sec.  11;  N^4NEy4,  NEy4NWy4; 
Sec.  12:  WV4NEy4.  EV4NWy4,  NVVViNWy*. 

NEy4Swy4,  Nwy4SEy4. 

T.  24  N..  R.  116  W., 

Sec.  35.  Portion  of  lot  2. 

The  land  described  aggregates  1.666.77 
acres. 

The  lands  are  also  described  and 
recorded  in  Lincoln  County  as  the  Bowie 
Wheat  Tracts  1-15.  20-45. 

Dated:  July  13, 1989. 
F.  William  Eikenberry. 

Associate  State  Director. 

(FR  Doc.  89-lBOOl  Filed  8-1-89;  8:45  am] 
BiaiNG  COOE  4310-23-M 


IUT-060-4410-08] 

San  Juan  Resource  Management  Plan; 
Utah 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Utah.  Interior. 

ACTION:  Notice  of  protest  period  for  the 
Proposed  San  ]uan  Resource 
Management  Plan  (RMP). 

summary:  The  protest  period  for  the  San 
Juan  RMP  has  been  established  as 
ending  on  August  30, 1989. 

supplementary  information:  Notice  of 
availability  of  the  proposed  resource 
management  plan  was  published  in  the 
Federal  Re^ster,  Vol.  54,  No.  134, 
Friday,  July  14, 1989.  Due  to  confusion  as 
to  the  close  of  the  protest  period,  August 
30, 1989,  hat  been  established  as  the 
official  close  of  the  protest  period. 
Protests  must  be  made  in  accordance 
with  the  provisions  of  43  CFR  1610.5-2. 
Protests  must  be  received  by  the 
Director  of  BLM,  18th  and  C  Streets 
NW.,  Washington.  DC  20240,  by  August 
30. 1989. 


FOR  FURTHER  INFORMATION  CONTACT  Ed 

Scherick,  San  Juan  Resource  Area 
Manager,  Bureau  of  Land  Management, 
Box  7,  Monticello,  Utah  84535.  (801) 
587-2141. 

Dated:  July  27. 1989. 
James  M.  Paricer,  | 
State  Director.     ' 

[FR  Doc.  89-18000  Filed  8-1-89:  8:45  ami 
BILUNG  CODE  4310-eO-M 

DEPARTMENT  OF  THE  INTERIOR 
tAA-230-09-6310-021 

Deferral  of  Payments  on  High-Priced 
Timber  Sales 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice;  adoption  of  final  policy. 

summary:  The  Bureau  of  Land 
Management  hereby  gives  notice  of 
adoption  of  a  fmal  policy  on  the 
modification  of  payment  procedures  for 
certain  high-priced  timber  sales.  Under 
this  policy,  the  terms  of  payment  on  a 
qualifying  timber  sale  may  be  modified 
to  allow  the  purchaser  to  defer 
payments  in  an  amount  equal  to  the 
difference  between  the  average  current 
contract  value  and  the  value  of  sales  at 
current  average  bid  rates  on  that  Bureau 
of  Land  Management  District  at  time  of 
modification  plus  $50  per  thousand 
board  feet  (NffiF).  The  deferred  amount 
will  be  paid  with  interest  over  a  5-year 
period  under  the  terms  of  a  fully  secured 
promissory  note.  The  procedure  is 
authorized  only  for  high-priced  sales  bid 
prior  to  January  1, 1982.  The  5-year 
deferral  period  will  allow  purchasers  an 
opportunity  to  knprove  their  cash  flow 
by  deferring  lai^e  immediate  payment 
obligations  and  to  mix  a  portion  of  their 
high-priced  sales  with  lower-priced 
sales  in  their  portfolios  and,  thus,  obtain 
a  more  economical  operating  base.  The 
intended  effect  is  to  encourage 
purchasers  to  perform  high-priced  sales 
rather  than  to  default  them. 

EFFECTIVE  DATt:  This  policy  is  effective 
August  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  this  policy  should  be 
addressed  to  Lyndon  Werner,  Division 
of  Forestry,  Bureau  of  Land 
Management,  Department  of  the 
Interior.  1800  'C  Street.  NW.. 
Washington.  DC  20240.  telephone  (202) 
653-8864. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Need  for  Policy 

On  August  2. 1988  [53  FR  31965).  the 
Bureau  of  Land  Management  published 
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an  interim  policy  to  allow  holders  of 
certain  high-priced  timber  sales  to  defer 
payments  to  avoid  sale  defaults.  Pubhc 
comment  was  invited  prior  to  adoption 
of  the  final  policy  on  deferred  payments. 
During  the  late  1970's.  a  combination  of 
strong  demand  for  timber,  predicted 
price  trends  based  on  levels  of  inflation 
at  that  time,  and  predictions  of  a 
softwood  timber  supply  shortage 
resulted  in  unprecedented  prices  for 
Federal  timber  sales  particularly  in 
California.  Oregon,  and  Washington. 
Before  this  timber  could  be  harvested, 
lumber  prices  fell  dramatically  in 
response  to  a  collapse  in  the  housing 
market  precipitated  by  a  general 
economic  recession. 

Recognizing  the  dilemma,  the 
Department  of  the  Interior  granted  grace 
period  extensions  beginning  in 
November  1981;  further  extensions  were 
granted  in  August  1983  on  contacts  bid 
period  to  January  1. 1982,  imder  the 
President's  5-year  extension  program, 
which  extended  the  currently 
uncompleted  contracts  to  1988  and  1989. 
And,  the  Timber  Contract  Payment 
Modification  Act  was  passed  in  1984 
permitting  the  return  to  the  Government 
of  274  Bureau  of  Land  Management 
contracts  totalling  1.28  billion  board  feet 
valued  at  $430  million.  These  actions 
and  substantially  improved  forest 
products  markets  have  all  eased  the 
financial  burden  of  many  timber 
purchasers  and  lessened  the  risk  of 
default  on  remaining  high-priced 
contracts. 

However,  some  purchasers  in  Oregon 
still  hold  substantial  volumes  in  high- 
priced  sales  bid  prior  to  1982.  As  of 
April  1989  there  were  about  270  million 
board  feet  of  high-priced  timber  under 
contract  in  87  sales.  This  volume 
remains  under  contract  primarily 
because  the  amounts  held  by  purchasers 
at  the  time  of  buy-out  application 
exceeded  the  volume  entitlement  under 
the  Federal  Timber  Contract  Payment 
Modification  Act.  Purchasers  have 
extended  these  sales  under  the 
extension  authorizations.  The  majority 
of  these  remaining  contracts  are  due  to 
expire  on  December  31, 1989.  A  small 
number  of  contracts  were  further 
extended  into  1991  through  the  purchase 
of  extension-credit  fire  salvage  sales. 
The  Federal  government's  exposure  to 
default  on  these  sales  will  increase 
substantially  if  market  conditions 
deteriorate.  Seventy  percent  of  the  high- 
priced  sale  value  is  held  by  purchasers 
considered  to  be  in  a  high-risk  situation. 
The  Government  could  lose  $20  million 
if  the  high-priced  sales  in  these 
portfolios  are  defaulted. 


It  is  important  that  the  agency  have 
procedures  in  place  to  try  to  avoid 
significant  default,  because  default- 
delayed  harvest  results  in  many  adverse 
economic,  resource  management  and 
environmental  effects.  The  economies  of 
many  communities  particularly  in  the 
West  are  heavily  dependent  upon  the 
employment  generated  by  the  harvest 
and  manufacture  of  timber  from  the 
Bureau  of  Land  Management's  forest 
land.  Timber  sale  defaults  interrupt  the 
flow  of  timber  and,  thereby,  interrupt 
employment.  Employment  impacts  of 
default  affect  not  only  loggers  and  mill 
workers,  but  also  affect  others 
dependent  upon  the  income  of  timber 
workers.  Defaults  also  reduce  receipts  to 
the  Federal  Treasury  and,  thus,  the 
revenue  sharing  payments  to  local 
counties  which  are  based  on  those 
receipts. 

The  liability  for  damages  due  the 
Government  arising  from  default  could 
result  in  a  number  of  timber  firms 
seeking  bankruptcy.  Under  bankruptcy 
procedures,  the  United  States  would 
become  an  unsecured  creditor.  Usually 
few  or  no  assets  are  available  for 
payment  after  all  the  secured  creditors 
are  satisfied  in  the  proceedings.  Even  if 
the  firms  do  not  declare  bankruptcy, 
default  collection  activities  are 
expensive  and  can  result  in  small  dollar 
returns  compared  to  the  amount  of 
damage  payments  due  the  Government 
In  short  contract  performance  of  these 
high-priced  sales  provides  the  best 
economic  return  to  and  protection  for 
Federal,  State,  and  local  governments  as 
well  as  to  timber  dependent 
communities.  Accordingly,  the  Bureau  of 
Land  Management  is  implementing  a 
procedure  to  encourage  holders  of  high- 
priced  pre-1982  volume  to  perform 
contracts  rather  than  to  default  them. 

An  interim  policy  to  allow  deferral  of 
payments  on  these  high-priced  sales 
was  published  in  the  Federal  Register  on 
August  22, 1988;  the  policy  was 
implemented  on  September  1. 1988. 

Response  to  Public  Comments 

The  Bureau  of  Land  Management 
received  comments  on  the  interim  policy 
from  13  individuals  and  entities. 
Comments  came  from  a  Federal  Agency 
Office,  individual  timber  sale 
purchasers,  a  consulting  forester,  a 
timber  sale  purchaser  association, 
attorneys,  a  surety  representative,  and 
local  citizens  of  communities  affected  by 
the  policy.  Most  of  the  responses  came 
from  the  Pacific  Northwest.  Seven  of  the 
respondents  supported  the  policy  either 
in  its  entirety  or  with  suggested 
modifications.  Five  of  the  respondents 
were  not  in  favor  of  the  policy.  Most  of 
those  against  the  policy  provided 


additional  suggestions  for  consideration 
should  the  policy  be  finally  adopted. 
Most  of  the  comments  against  the  policy 
rejected  the  idea  that  the  Government 
should  provide  additional  relief  for 
purchasers  who  have  not  performed  on 
the  high-priced  contracts. 

The  following  summarizes  the  major 
comments  and  suggestions  received  and 
the  agency's  response  to  these  in  the 
final  policy.  The  final  policy  reflects  full 
consideration  of  all  comments  received. 
A  number  of  minor  changes  were  made 
to  procedurally  clarify  the  policy. 

General  Comments 

A  major  issue  raised  by  several 
respondents  was  whether  the  proposal 
provided  additional  contract  relief. 
Those  holding  contracts  and  in  need  of 
additional  time  to  amortize  the  high 
values  were  in  support  of  the 
procedures.  Others  felt  that  die  relief 
afforded  to  purchasers  fit)m  the  1984 
buy-out  legislation  and  the  agency's  S- 
year  extension  program  was  sufficient 
and  that  holders  of  the  remaining  high- 
priced  contracts  should  be  required  to 
complete  them  fully  in  the  current 
contract  term  or  default  them  and  sufi'er 
the  consequences.  Some  respondents 
felt  that  any  change  in  contract  terms  at 
this  date  would  not  be  fair  to  purchasers 
who  did  perform  their  high-priced 
contracts  and  woidd  reward 
irresponsible  bidding  practices  and 
erode  the  concept  that  contracts  must  be 
performed  as  specified  under  their  terms 
and  conditions. 

The  Bureau  of  Land  Management  has 
given  much  consideration  to  whether 
this  deferred  payment  policy  rewards 
poor  bidding  practices  or  erodes  the 
fundamental  tenets  of  contracting.  The 
agency  is  confident  that  the  deferred 
payment  policy  does  neither.  Experience 
clearly  demonstrates  that  default  of 
sales  leads  to  losses  by  the  Government 
and  economic  disruption;  avoiding 
default  is  clearly  in  the  public  interest 
In  summary,  the  Bureau  of  Land 
Management  has  decided  that 
performance  of  the  remaining  high- 
priced  sales  provides  the  greatest 
benefit  to  the  publia  The  policy  requires 
purchasers  to  perform  contracts 
removing  the  entire  volume  and  paying 
the  full  contract  price.  There  is  no  relief 
from  payments  due  the  United  States 
granted  under  the  policy.  The  policy 
changes  only  the  schedule  of  when  full 
payment  will  be  received,  requiring 
interest  for  any  period  the  payment  is 
delayed,  and  a  fully  secured  promissory 
note. 


I 
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Policy 

Promissory  Note  Pmcedures 

The  ia^grim  policy  stated  the  deferred 
payaiai:^  modificatioa  was  to  be 
authorized  only  after  receipt  of  a 
properly  prepared  and  executed 
proDsiMoiy  note,  on  a  form  provided  by 
the  Bureau  of  Land  Management,  for  the 
total  amou&t  of  the  deferred  sttunpage 
value.  Hie  note  must  be  fully  secured  by 
a  fbrni  of  security  acceptable  to  ^e 
Bureau  of  Land  Management  and  allow 
for  unconditioned  payment  upon 
demand  by  the  Bureau  of  Land 
Management.  The  note  requires 
quarterly  paymeats  to  amortize  the 
amomt  of  the  note,  brtereat  ie  aneseed 
against  tke  aocraed  amount  of  deferral 
or  flu  leBuuning  note  balance, 
whichever  is  lets.  Hie  interest  rate  is 
equal  to  the  avenge  laarket  yield  of 
outstaaduig  Ireasiuy  obligations  with  5 
years  resMirang  to  staturity.  The  note 
period  is  generally  for  5  years. 

The  provision  for  selection  of  the 
Treasury  rate  of  interest  received  the 
most  comments  of  any  feature  of  the 
interim  policy.  The  respondents 
indicated  ftat  the  rate  was  too  low  and, 
thereby,  was  a  subsidy  to  qualifying 
purchasers.  This  was  stated  to  be 
particularly  tsrfair  to  p(BT:hasers  who 
had  performed  contracts  and  to 
competitors  who  must  pay  the 
commercial  rate  of  interest  to  borrow 
current  working  funds.  Six  respondents 
indicated  that  sach  a  subsidy  was  not 
warranted  and  that  rates  for  the 
program  should  be  at  the  corporate 
borrowing  rate,  prime  rate,  or  higher. 
The  Bureau  of  Land  Management  has 
analyzed  this  issue  and  concurs  that  the 
interest  rate  should  be  increased.  It  was 
not  the  agency's  intent  to  provide  a  low- 
cost  borrowing  alternative  for  firms  that 
are  capable  of  securing  funds  from 
commercial  sources.  The  Bureau  of  Land 
Management  utilized  a  Forest  Service 
sinrey  of  the  banks  in  the  Pacific 
Northwest  and  the  results  of  Forest 
Service  discussions  with  Federal 
Reserve  Bank  representatives.  Based  on 
inputs  received,  the  final  policy  raises 
the  rate  of  interest  dni^ged  under  the 
promissory  note  to  the  prime  rate  of 
interest  as  detemiined  by  the  Federal 
Reserve. 

The  priflie  rate  of  interest  listed  in  the 
Federal  Reserve  Statistical  Release  H. 
15,  Selected  Interest  Rates,  Instniatent. 
Back  Prime  Loan  will  be  used.  The 
Selected  Interest  Rates  (Rl5)  release  for 
February,  May.  August  and  November 
will  be  used  as  the  basis  for  the 
promissory  note  (suarterly  interest 
charges.  "Hie  rate  used  from  the  Selected 
Interest  Rates  sheet  will  be  the  average 


monthly  rats  listed  respectively  for  the 
months  of  January,  April,  July,  and 
October.  This  revised  rate  basis  n 
determined  to  be  at  least  equal  to 
commercial  bank  rates  for  a  fully 
secured  loan.  The  prime  rate 
requirement  vdW  be  required  as  of  the 
effective  date  of  the  final  pf'licy. 

Two  respondents  indicated  that  the 
10-year  term  for  the  promissory  note 
was  too  long,  that  Anns  should  be 
capable  of  amortizing  the  deferred 
amount  in  5  years.  There  was  further 
comment  that  the  criteria  for  granting 
the  additional  term  which  was  to  be 
based  on  "compelling  need"  were  not 
adequately  specified.  The  Bureau  of 
Land  Management  has  established 
explicit  criteria  for  the  determination  of 
compelling  seed.  These  criteria  have 
been  used  since  implementation  of  the 
interim  policy  and  are  being 
incorporated  in  the  Tuial  pohcy. 

The  follovi'ing  information  is  needed 
to  support  the  granting  of  additional 
promissory  note  term  beyond  5  years: 
Purchaser  must  provide  a  financial 
projection  for  the  deferral  period  beyond 
5  years.  The  projection  must  be 
examined  by  an  independent  Certified 
Public  Accountant  (CiPA],  with  an 
accompanying  report  The  CPA's 
examination  and  report  must  comply 
with  professional  pronouncements 
issued  by  the  American  Institute  of 
Certified  Public  Accountants  (AICPA)— 
Auditing  Standards  Board  "Statement 
on  Standards  For  Accountants'  Services 
On  Prospective  Financial 
Information" — specifically  the  1985 
pronouncement  entided  "Financial 
Forecasts  and  Projections"  and  the 
related  "Fosecast/Projections  Guide" 
and  'Torecast/Projection  Statement." 
The  CPA  will  produce  all  reports 
referred  to  in  the  pronouncement 
including  the  Statement  of  Financial 
Position,  Raults  of  Operations, 
Statement  of  Cash  Flows  (in  accordance 
with  FASB  95  the  Projected  Financial 
Statements  will  include  a  "Statement  of 
Cash  Flows"  (direct  method]  in  place  of 
the  Statement  of  Changes  in  Financial 
Position")  and  Summaries  of  Significant 
Assumptions  and  Accounting  Policies. 
This  projection  must  disckMe  projected 
cash  flow  and  working  capital  balances 
for  the  period  required.  The  deferral 
period  beyond  5  years  can  only  extend 
to  the  point  where  either  the  cumulative 
cash  flow  or  working  capital  become 
positive,  taking  into  account  the  deferral 
paymente. 

One  respondent  indicated  that  the 
Bureau  of  Land  Management  should 
allow  use  eiUy  of  corporate  sureties, 
irrevocaWe  letters  of  credit,  or  secwities 
of  the  Umttd  States  as  secwity  for 


bonding  on  the  promissory  note.  The 
respondent  felt  the  use  of  assets  as 
security  for  the  note  could  leave  the 
Government  wilh  an  asset  that  is 
subject  to  depreciation  or  a  loss  in  value 
due  to  a  change  in  market. 

The  agency  does  not  agree  that  forms 
of  security  should  be  limited. 
Accordingly,  the  final  policy  allows 
consideration  of  all  forms  of  security 
specified  in  the  Bureau  of  Land 
Management  timber  sale  regulations. 
However,  personal  or  odier  new  forms 
of  security  wouU  only  be  approved  after 
full  analysis  of  their  value  and 
determination  off  collection  potentiaL 
The  Bureau  erf  Land  Management  is  not 
going  to  accept  "at  risk"  security,  but 
believes  it  reasonable  to  retain  the 
capability  to  consider  alternative  forms 
of  security,  if  such  forms  meet  the  test  of 
securing  the  goveriunent's  interests. 

One  respondent  was  concerned  that 
the  Bureau  of  Land  Management  was 
requiring  the  purchasers  to  maintain  the 
sale  performance  bond  until  final 
payment  of  the  promissory  note.  The 
Bureau  of  Land  Management  has  not 
changed  the  performance  bond 
requirements;  the  bond  may  be  reduced 
as  currently  prescribed  in  the  contact 
based  on  payment  of  the  non-deferred 
portion  of  the  unpaid  balance  of  the 
purchase  price  and  the  value  of  other 
contract  requirements. 

Four  respondents  wanted  the  Bureau 
of  Land  Management  to  permit  the  use 
of  the  performance  bond  as  security  for 
the  payment  obAigation  under  the 
promissory  note.  This  option  is  within 
the  discretion  off  the  Authorized  Officer 
subject  to  the  current  contractual 
obligations  against  the  performance 
bond  and  the  requirement  for  full 
security  for  the  promissory  note. 

Sales  Eligible  fvr  Modification 

Under  the  interim  policy,  to  be  eligible 
for  payment  deferral,  timber  sales  must 
meet  die  following  criteria:  (1)  The  bid 
date  must  be  prior  to  January  1, 1982;  (2) 
the  remaining  rtumpage  must  have  an 
average  value  per  MBF  that  exceeds  the 
average  bid  vahie  for  the  previous  6- 
calender  months  on  the  Bureau  of  Land 
Management  District  where  the  sale  is 
located  by  at  least  SSO;  and  the  contract 
must  have  su^ictent  contract  period 
remaining  to  aBow  for  removal  of 
remaining  timber  prior  to  expiration  of 
the  contract. 

Some  of  the  respondents  objected  to 
the  procedure  of  allowing  sales  to  be 
deferred  on  a  categorical  basis,  lliey 
agreed  that  the  pre-1982  sales  were 
uneconomic  to  liarvest  but  disagreed 
that  all  purchaeers  holding  pTe-19B2 
inventories  should  be  granted  a 


Fectoral  Regktei  /  Vol.  54.  No.  147  /  Wednesday.  Angnst  2.  1980  /  NoticM 


modification  for  deferred  payments.  One 
respondent  indicated  that  pnirchasers 
who  recendy  acquired  sales  through 
third  party  agreements  (assignment) 
were  aware  of  the  potential  losses 
resulting  from  the  high-priced  sales.  The 
respondent  stated  that  allowing  a 
purchaser  to  defer  payment  on  sales 
that  were  recently  acquired  would  not 
be  necessary  because  the  liability  of  the 
high-priced  timber  was  considered  rn 
the  business  transaction  and 
compensated  for  in  the  price  for  the 
assumption  of  the  contracts.  Two 
respondents  indicated  that  purchaser 
need,  as  well  as  sales  criteria,  should  be 
considered  in  granting  the  deferral. 
These  respondents  felt  that  only 
purchasers  that  had  a  financial 
necessity  for  the  deferral  should  be 
allowed  to  defer  payment  It  was 
suggested  that  a  case-by-case  approach 
that  looks  at  the  total  financial  condition 
of  the  applicant  would  be  fairer  and 
more  equitable  to  the  responsible  firms 
of  the  industry  that  have  completed  their 
high-priced  sales. 

All  of  the  programs  to  resolve  the 
economic  problems  created  by  the  high- 
priced  bidding  expectaUons  of  the  late 
1970's  and  early  1980's  were  categoricaL 
The  various  extension  procedures,  the 
legislative  initiative,  and  the  Federal 
Timber  Contract  Payment  Modification 
Act,  were  applied  to  selected  sales; 
sales  bid  prior  to  January  1, 1982.  All 
purchasers  holding  sales  were  allowed 
to  participate.  The  Bureau  of  Land 
Management  will  continue  to  apply 
selecticMi  criteria  in  the  same  manner 
established  for  previous  initiatives  for 
resolving  the  high-priced  sale  situation. 
The  primary  reason  the  respondents 
requested  additional  purchaser  selection 
criteria  was  to  eliminate  the  perceived 
financial  advantage  afforded  by  the  low 
cost  borrowing  rate  in  the  interim  policy. 
The  decision  to  use  the  {Mime  rate  of 
interest  in  the  promissory  note  for  the 
final  policy  eliminates  any  financial 
advantage  associated  with  borrowing 
funds  at  the  lower  Treasury  obligations 
rate  of  interest.  Therefore,  there  is  no 
need  for  additional  screening  criteria  for 
apphcants.  The  final  policy  will  ctHitinue 
to  use  only  the  categorical  sales 
selection  criteria. 

Two  respondents  suggested  that  the 
determination  of  hi^-priced  sales  using 
the  average  District  bid  vahie  plus  $50 
established  a  floor  rate  that  was  too 
low.  There  was  concern  that  the  prices 
currently  paid  for  low-value  salvage 
material  would  produce  an  average  bid 
value  that  was  too  low  and  allow  sales 
that  were  not  actually  high-priced  to 
quaUfy  for  d^erral.  A  review  of  die 
sales  sold  daring  the  past  6  months 


reveals  all  fire  salvage  sales  were 
previously  sold.  In  addition,  die  past  6 
months'  sales  contained  a  lower 
percentage  of  salvage  volume  than 
normally  sold  due  to  the  reduced 
quantity  of  "old-growth"  sales. 
Therefore,  the  use  of  the  most  recent  6- 
month  average  District  bid  plus  $50  does 
not  estabUsh  a  floor  rate  that  is  too  low 
relative  to  the  quality  of  timbn 
contained  in  the  higb-iniced  sales.  Hie 
final  policy  will  continue  to  use  die  6- 
month  average  District  bid  plus  $50  as 
the  floor  rate  for  qualification  and  for 
computing  the  value  which  may  be 
deferred. 

Three  respondents  indicated  that 
purchasers  should  not  be  allowed  to 
select  individual  sales  bx  deferral  but 
rather  should  be  required  to  submit  their 
entire  high-priced  portfoUos  for  deferral 
This  suggestion  was  made  to  ensure  that 
a  purchase'  did  not  elect  for  deferral  on 
the  more  prof:!.bble  sales  and  be 
allowed  to  default  on  the  less  profitable 
offerings.  The  Bureau  of  Land 
Management  feels  that  the  individual 
sale  selection  process  should  be  allowed 
as  indicated  in  the  interim  policy.  Due  to 
changing  market  demands,  a  purchaser 
has  no  way  of  determining  whether 
sales  can  be  logged  in  future  maricets. 
The  decision  to  defer  payment  is  market 
driven  and  is  dependent  on  dollar 
margins  resulting  from  prices  received 
for  lumber.  It  would  be  extremely 
difficult  for  a  purchaser  to  make  an 
aggregate  decision  affecting  sales  that 
will  be  logged  in  future  years.  Moreover, 
exposing  sureties  and  banks  to  a 
purchaser's  total  liability  for  the  entire 
high-priced  sales  portfolio  would  make 
it  virtually  impossible  for  a  firm  to  get 
the  needed  security  for  the  program. 

Modification  of  Payments 

Under  the  interim  policy  payment 
specifications  for  timber  stumpage 
removed  under  the  contract  can  be 
modified  to  allow  payment  deferral.  The 
deferred  payment  rate  per  MK^  is 
determined  at  the  time  of  modification. 
The  deferred  value  will  be  the  difference 
between  the  average  current  contract 
value  in  MBF  and  the  current  average 
bid  vahie  of  the  District  sales  plus  $50. 
The  Authorized  Officer  determines  the 
District  sales  average  value  using  sales 
sold  in  the  8-calendar  months 
immediately  prior  to  the  request  for 
modification.  Modification  of  die 
contract  is  contingent  on  the  prim 
execution  of  a  promissory  note  for  the 
estimated  amount  of  payment  to  be 
deferred. 

The  commeots  from  respondents  on 
the  procednres  for  modificstiaa  of 
paymente  suggested  the  Bureau  of  Land 
Management  should  consid»  ■  qiedes 


pricing  critericm  for  determining  higb- 
priced  sales  rather  than  average  tract 
value.  The  Bureau  of  Land  Managemeitf 
intends  to  use  the  average  remaining 
value  in  MBF  and  average  bid  value  in 
MBF  as  criteria  for  determining  both 
qualifying  sales  and  the  amount  of  the 
deferral.  The  actual  deferral  is 
accomplished  on  an  individual  catting 
area  basis  for  those  cutting  areas  that 
have  average  remaining  value  per  MBF 
above  the  average  District  bid  per  MBF 
plus  $50.  Species  bids  on  indiviidaal 
sales  result  from  a  variety  of  purchaser 
bidding  strategies;  a  wide  range  in 
values  and  die  hmp-sam  type  of 
contract  used  make  it  very  difftcolt  to 
determine  a  meaningful  average  species 
price.  The  Bureau  of  Land  Management 
feels  that  an  average  tract  value 
determination  is  more  representative  for 
the  high-priced  value  determination  and 
computation  of  the  deferral  amoant 

One  respondent  suggested  that  rather 
than  being  $50  per  MBF  in  all  cases,  the 
additional  value  to  be  added  to  the 
District  average  bid  value  should  be 
determined  on  a  percentage  basis.  AD 
but  two  of  the  remaining  pre-1982  sales 
are  in  western  Oregon.  Review  of  the  6- 
month  average  bid  rates  for  Oregon 
indicates  that  a  10  percent  add-on  would 
produce  a  floor  rate  of  $233  per  MBF. 
The  floor  rate  calculated  with  the  $50 
increment  gives  an  average  of  $282  per 
MBF.  The  high-priced  sale  definidon 
used  by  the  agency  for  Oregon  sales 
previously  was  sale  values  in  excess  of 
$225  per  MBF.  However,  since  the 
effective  date  of  the  interim  policy 
improving  market  conditions  have 
raised  the  average  bid  by  over  $50  per 
MBF,  thereby  revising  the  definition  to 
$250-$275  per  MBF.  This  analysis 
indicates  that  die  $50  add-on  gives  the 
better  approximation  of  high-priced 
sales.  Accordingly,  the  final  policy 
retains  the  $50  add-cm. 

Modification  of  Payment  Guarantee 

Requirements  of  the  Contract 

No  comments  were  received  from 
respondents  on  this  section. 

Limitation  on  Amplication  on  Deferred 
Payment  Modifications 

Under  the  interim  policy,  retroactive 
payment  deferral  is  not  allowed  for 
previously  harvested  volumes. 
Moreover,  the  performance  bond  cannot 
be  reduced  under  the  deferred  payment 
procedures. 

The  use  of  the  tern  "harvested"  in  the 
interim  policy  prompted  one  reapoadent 
to  suggest  diat  the  Boreae  of  Land 
Management  should  ooasider  that  att 
timber  cut  but  not  yet  removed  duMild 
be  eligible  for  incfaiaioo  in  the  payment 
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deferral  program.  The  respondent 
indicated  that  Inclusion  in  the  deferral 
program  of  as  much  eligible  timber  as 
possible  can  serve  only  to  forther  the 
goal  of  encouraging  contract 
performance.  The  final  policy  now 
speciHes  that  payments  cannot  be 
retroactively  modified  for  previously 
billed  volumes.  The  deferred  rates  will 
be  effective  for  all  applicable  volume 
removed  during  the  initial  billing  period. 
All  volume  reported  on  the  initial 
monthly  cutting  report  for  billing  for  the 
monthly  period  dining  which  the 
modification  becomes  effective  will  be 
charged  for  under  the  deferred  rate 
procedures. 

Breach 

No  comments  were  received  on  this 
section.  Therefore,  these  provisions  of 
the  interim  policy  are  adopted  in  the 
final  without  change. 

Further  Comments 

Four  respondents  provided  - 
suggestions  that  the  Bureau  of  Land 
Management  provide  relief  for  high- 
priced  timber  sales  contracts  by 
adopting  a  "test  case"  proposal  offered 
by  one  of  Ae  lumber  firms  in  southwest 
Oregon.  The  Secretary  of  the  Interior 
reviewed  this  proposal  and  decided  that 
it  should  not  be  authorized.  The 
proposal  was  declined  on  the  basis  of 
equity  to  those  purchasers  that  have  met 
their  contractual  obligations  and  the  fair 
expectation  of  the  Government  to 
performance  of  valid  contractual 
obligations. 

Key  Features  of  the  Rnal  Policy 

Having  considered  the  comments 
received,  the  Bureau  of  Land 
Management  is  adopting  a  final  policy 
on  modification  of  timber  sale  contracts 
to  allow  payment  deferral  on  high- 
priced  sales  with  the  changes  noted  in 
the  foregoing  discussion  of  comments. 
The  key  features  of  the  final  policy  are 
listed  below: 

Key  Features  of  the  Final  Policy. 

Sales  Eligible  for  Modification. 

To  be  eligible  for  payment  deferral 
modifications,  timber  sale  contracts 
must  meet  the  foUowins  criteria: 

1.  The  bid  date  must  oe  prior  to 
January  1, 1982; 

2.  The  remaining  stiunpage  must  have 
an  average  value  per  thousand  board 
feet  (MBF)  that  exceeds  the  average  bid 
value  for  Uie  previous  6  calendar  months 
for  the  Bureau  of  Land  Management 
District  in  which  the  sale  is  located,  plus 
$50  per  MBF. 

3.  The  contract  must  have  sufficient 
contract  period  remaining  to  allow  for 
removal  of  the  timber  remaining  in 
cutting  areas  included  in  a  payment 


deferral  modification  prior  to  expiration 
of  the  contract. 

The  January  1, 1982,  date  was  selected 
because  Congress  has  already  in  the 
Federal  Timber  Contract  Payment 
Modification  Act  identified  the  period 
immediately  priot  to  this  date  as  a 
bidding  period  when  cumulative  market 
effects  resulted  in  excessive  bidding  for 
Federal  Timber. 

Authorized  officials  of  current  holders 
of  qualifying  conk>acts  must  request 

Eayment  deferral  in  writing.  The  current 
older  is  the  entity  currently  recognized 
by  the  Bureau  of  Land  Management  as 
being  legally  responsible  for  contract 
performance.  The  Bureau  of  Land 
Management  is  not  limiting  the 
procediu-e  to  companies  who  bid  the 
sales. 

For  contracts  having  multiple  cutting 
areas,  one  or  mote  cutting  areas  may  be 
included  in  a  modification.  However,  the 
Bureau  of  L.and  Management  will  not 
approve  modification  requests  where  a 
default  of  cutting  areas  not  included  in  a 
modification  would  result  in  a  non- 
viable resale  opportimity. 

Requests  for  modification  of  a 
qualifying  contract  must  be  submitted 
prior  to  a  billing  date  for  timber  covered 
by  the  modification.  A  deferred  payment 
agreement,  promissory  note,  and 
additional  securfties  must  be  fully 
executed  prior  to  the  due  date  for 
payment  of  non-deferred  amounts  for 
covered  timber. 

Final  Policy  and  Promissory  Note 
Procedures 

The  final  policy  for  existing  high- 
priced  sales  will-provide  guidance  to 
Authorized  Officers  in  the  exercise  of 
their  existing  authorities  to  administer 
Bureau  of  Land  Management  timber  sale 
contracts.  Modification  of  specified 
high-priced  sales  to  implement  this 
deferred  payment  policy  will  be  in  the 
public  interest.  In  accordance  with  the 
contract  terms,  ttie  Government  will 
receive  full  contract  value.  The  current 
holder  of  a  timber  sale  contract 
determined  by  the  Bureau  of  Land 
Management  to  be  a  high-priced 
contract  will  pay  for  timber  under  that 
contract  at  the  oontract  price.  Under  this 
policy,  the  terms  of  payment  will  be 
modified  allowing  the  Government  to 
defer  an  amount  of  payment  equal  to  the 
difference  between  the  current  average 
bid  value  for  the  Bureau  of  Land 
Management  District  in  which  that  sale 
is  located  at  time  of  modification,  plus 
$50,  and  the  average  current  contract 
value  per  MBF.  The  difference  between 
the  average  bid  value,  plus  $50,  and  the 
current  contract  value  (deferred 
payment)  will  be  paid  with  interest,  over 
a  maximum  of  10  years  under  the  terms 


of  a  fully  secured  promissory  note.  In 
most  cases  note  terms  will  be  5  years  or 
less  and  may  be  approved  by  the 
Authorized  Officer.  Application  for  note 
terms  from  6  to  10  yebrs  must  show 
evidence  of  need  based  on  compelling 
circumstances.  Purchasers  must  provide 
the  State  Director  with  a  financial 
projection  to  support  the  need  for  a 
promissory  note  term  beyond  5  years. 
The  projection  must  be  examined  by  an 
independent  CPA  with  an 
accompanying  report 

The  CPA  examination  and  report  must 
comply  with  professional 
pronouncements  issued  by  the  AICPA — 
Auditing  Standards  Board  "Statement 
On  Standards  For  Accountants'  Services 
On  Prospective  Financial 
Information"— specifically  the  1985 
pronouncement  entided  "Financial 
Forecasts  and  Projections"  and  the 
related  "Forecast/Projections  Guide" 
and  "Forecast/Projection  Statement".  A 
CPA  must  produce  all  reports  referred  to 
in  the  pronouncement  including  the 
Statement  of  Financial  Position,  Results 
of  Operations,  Statement  of  Cash  Flows 
[in  accordance  with  FASB  95  the 
Projected  Financial  Statements  will 
include  a  "Statement  of  Cash  Flows" 
(direct  method)  in  place  of  the 
Statement  of  Changes  in  Financial 
Position"]  and  Summaries  of  Significant 
Assumptions  and  Accounting  Policies. 
This  projection  must  disclose  projected 
cash  fiow  and  working  capital  balances 
for  the  period  requested.  The  deferral 
period  beyond  5  years  can  only  extend 
to  the  point  where  either  the  cumulative 
cash  fiow  or  working  capital  become 
positive,  taking  into  account  the  deferral 
payments. 

The  State  Director  will  coordinate  the 
granting  of  the  additional  note  term  with 
the  Regional  Forester  of  the  Forest 
Service  if  the  purchaser  has  Forest 
Service  sales  that  meet  qualifications  for 
deferral  under  the  Forest  Service  policy 
for  deferred  payments. 

Interest  on  accruing  deferred  value 
will  be  paid  quarterly  following  the  due 
date  of  non-deferred  payment  for  the 
harvest  of  timber  covered  by  a  deferred 
payment  agreement  The  full  amount  of 
deferred  payment,  as  estimated  by  the 
Bureau  of  Land  Management  specified 
in  the  promissory  note  will  require  equal 
quarterly  payments- to  amortize  the 
amount  of  the  note  with  payments  to 
commence  the  first  January  1  following 
the  execution  of  the  note.  The  other 
quarterly  payment  due  dates  will  be 
April  1,  July  1,  and  October  1.  Prior  to 
the  completion  of  harvest,  interest  paid 
will  be  calculated  on  the  total  amount  of 
accrued  deferred  value  or  the  remaining 
balance  of  the  note,  whichever  is  less, 
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and  billed  quarterly.  Upon  completion  of 
harvest,  interest  paid  will  be  calculated 
on  the  remaining  balance  of  the  note. 
Thus,  only  the  contract  terms  necessary 
to  change  the  timing  of  payment  to  the 
Government  will  be  modified.  The 
deferred  payment  modification  will  be 
authorized  only  after  receipt  of  a 
properly  prepared  and  executed 
promissory  note,  on  a  form  approved  by 
the  Bureau  of  Land  Management  for  the 
total  amount  of  the  deferred  stumpage 
value.  The  note  must  be  fully  secured  by 
a  form  of  securify  acceptable  to  the 
Bureau  of  Land  Management  on  a  form 
approved  by  the  Bureau  of  Land 
Management,  and  allow  for  the 
unconditioned  payment  upon  demand 
by  the  Bureau  of  Land  Management. 

The  security  amount  must  be 
sufficient  to  cover  the  entire  amount  of 
the  note.  The  contract  holder  or  surety, 
where  applicable,  may  make  pre- 
payment of  all  or  a  portion  of  the 
outstanding  remainder  of  the  note  on  the 
date  of  any  quarterly  payment  The 
amount  of  the  bond  security  may  be 
reduced  to  reflect  the  current  amount  of 
the  promissory  note  obligation  during 
the  note  period.  The  note  payments  may 
be  assumed  by  the  surety  if  the  principal 
is  unable  to  make  the  quarterly 
payments. 

The  interest  rate  will  be  adjusted  at 
each  payment  and  will  be  equal  to  the 
prime  rate  of  interest  listed  in  the 
Federal  Reserve  Statistical  Release 
H.15,  Selected  Interest  Rates, 
Instrument,  Bank  Prime  Loan.  The 
Selected  Interest  Rates  (H.15)  release  for 
February,  May,  August,  and  November 
will  be  used  as  the  basis  for  the 
promissory  note  interest  charges.  The 
rate  used  from  the  Selected  Interest 
Rates  sheet  will  be  the  average  monthly 
rate  listed  respectively  for  the  months  of 
January.  April,  July  and  October. 

Modification  of  Payments 

Under  the  policy,  the  payments  for 
stumpage  will  be  reduced  by  a  deferred 
amount  covered  by  a  promissory  note. 
The  deferred  payment  rate  per  tiiousand 
board  feet  will  be  determined  at  the 
time  of  modification.  The  deferred  value 
will  be  the  difference  between  the 
current  average  bid  value  for  the  Bureau 
of  Land  Management  District  in  which 
the  sale  is  located,  plus  $50  per 
thousand  board  feet,  and  the  average 
current  contract  value  in  thousand 
board  feet. 

The  Authorized  Officer  will  use  the 
average  for  the  6  full  calendar  months 
immediately  prior  to  the  request  for 
modification  in  determining  the  amount 
of  the  payment  deferred.  Only  high- 
priced  timber  within  individual  cutting 
areas  shown  on  the  contract's  Exhibit 


"B"  having  an  average  per  thousand 
board  feet  bid  value  that  is  above  the 
current  6  month  average  per  thousand 
board  feet  bid  value,  plus  $50  per 
thousand  board  feet  for  the  Bureau  of 
Land  Management  District  will  be 
eligible  for  payment  deferral.  The  total 
deferred  payment  amount  allocated  to 
each  of  such  areas  will  be  directly 
proportioned  to  the  contract  value  of  the 
areas.  Amounts  of  deferred  and  non- 
deferred  payments  will  be  computed  by 
the  Bureau  of  Land  Management  at  the 
time  a  purchaser  requests  a  deferred 
payment  modification.  The 
determination  of  the  amount  subject  to 
deferral  will  be  calculated  based  on 
unhauled  volumes  as  determined  by  the 
Bureau  of  Land  Management  to  be  on 
the  contract  area  at  the  time  of  the  most 
recent  billing  date  for  the  contract 

More  than  one  note  per  sale,  executed 
annually,  will  be  considered  for  sales 
expected  to  require  more  than  one  year 
for  harvest  For  the  multiple  note 
procedure,  the  amount  of  the  note  will 
be  based  on  the  volume  scheduled  for 
removal  in  an  approved  logging  plan.  A 
single  note  may  be  based  upon  nothing 
smaller  than  an  individual  cutting  area 
or  road  right-of-way  within  a  cutting 
area.  The  average  current  contract  value 
for  the  estimated  volume  to  be  removed 
will  be  used  to  determine  the  amount  of 
payment  deferral  for  the  multiple  note 
procedure.  This  will  allow  the  note  and 
interest  amount  to  reflect  estimated 
seasonal  removal  volumes.  This  will 
preclude  having  to  charge  for  principal 
and  interest  on  large  volumes  that  have 
to  be  scheduled  for  logging  in  successive 
years.  For  billing  purposes,  multiple 
notes  can  be  consolidated. 

The  $2  per  thousand  board  feet  fee  for 
administration  of  extended  contracts 
will  be  paid  in  conjunction  writh 
payment  of  the  non-deferred  value. 

Modification  of  the  Payment  Guarantee 
Requirements  of  the  Contract 

The  requirements  of  the  contract 
related  to  advance  installments  and 
payment  guarantees  in  lieu  of  deposits 
will  be  satisfied  by  installments  or 
payment  guarantees  equal  to  the  revised 
current  payment  amounts  as  established 
under  the  formula  for  calculating 
deferred  payments.  The  Government  is 
protected  as  to  the  amount  of  the 
deferred  payment  by  the  fully  secured 
promissory  note.  In  the  event  of  an 
overcut,  advance  cash  installments  or 
payment  guarantee  in  lieu  of 
installments  must  equal  the  total  non- 
deferred  and  deferred  value  for  cut 
timber  specified  in  the  deferred  payment 
agreement  but  not  covered  by  the 
promissory  note.  This  requirement  will 
assure  that  the  value  of  the  volume 


harvested  above  the  estimated  volumes 
is  covered  by  payment  guarantee.  Full 
payment  or  revision  of  the  promissory 
note  must  be  made  for  the  deferred 
value  associated  with  the  overcut 

Limitation  on  Application  of  Defened 
Payment  Modifications 

Retroactive  payment  deferrals  will  not 
be  allowed  for  previously  billed  volumes 
under  the  policy.  The  performance  bond 
amount  will  not  be  reduced  under  the 
deferred  payment  procedures  until  the 
non-deferred  value  is  paid  in  full  at 
which  time  the  contract  provision  for 
performance  bond  reduction  will  apply. 

Breach 

Failure  to  make  a  note  payment  is  a 
breach  of  the  provision  for  deferred 
payment  and  could  result  in  suspension 
of  operations.  A  defaulted  note  could 
result  in  contract  cancellation. 

Implementation  of  Final  Policy 

The  key  change  between  the  interim 
and  final  poUcy  is  the  use  of  the  prime 
rate  of  interest  for  the  promissory  note 
interest  requirement  To  effect  the 
transition  between  the  interim  policy 
and  the  final  policy  on  interest  rate 
requirements  for  promissory  notes,  the 
date  of  postmark  of  the  purchaser's 
request  for  modification  of  a  sale  will  be 
used  to  determine  the  interest  rate  basis 
to  be  used  in  the  promissory  note. 
Requests  postmarked  on  or  after  the 
effective  date  of  the  final  policy  will  be 
subject  to  promissory  note  chai^ges  at 
the  prime  rate  of  interest  as  provided  in 
the  final  policy.  Sales  modifications 
requested  under  the  interim  policy  will 
be  subject  to  promissory  note  charges 
equal  to  the  average  maricet  yield  of 
outstanding  Treasury  obligations  with  5 
years  remaining  to  maturity. 

However,  to  receive  notes  with  the 
interest  rate  provided  in  the  interim 
policy,  purchasers  must  execute  the 
modifications  requested  under  the 
interim  policy  and  appUcable 
promissory  notes  prior  to  December  31, 
1989.  All  promissory  notes  executed 
after  December  31, 1989.  will  require 
note  interest  charges  at  the  prime  rate  of 
interest.  These  limitations  are  necessary 
to  avoid  negating  the  higher  interest 
requirements  of  the  final  policy. 

Regulatory  Impact 

This  action  has  been  reviewed  under 
U.S.  Department  of  the  Interior  policy 
and  procedures  as  well  as  submitted  to 
the  Office  of  Management  and  Budget 
for  review  pursuant  to  Executive  Order 
(E.O.)  12291.  It  has  l>een  determined  that 
this  policy  does  not  have  the  effects  of  a 
major  rule  as  defined  in  E.0. 12291.  The 
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prooedtire  implemented  by  this  policy 
will  u<A  have  an  ananal  ei^ect  on  the 
econoiDy  of  $100  million  or  more,  will 
not  result  in  major  increases  in  costs  for 
consunefs,  individual  industries, 
Federal  State,  or  local  government 
agencies  or  geographic  legians,  and  wiH 
not  have  significant  adverse  effects  on 
the  ability  of  United  States-based 
industries  to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets.  It  does  not  diBRge  the  total 
amount  a  purchaser  will  pay  lor  Bureau 
of  Land  Management  timber,  although  it 
will  affect  the  timing  of  when  a 
purchaser  will  have  to  pay  the  full  price 
for  stumpage  under  a  Bureau  of  Land 
Management  contract.  The  deferred 
payment  will  be  made  under  the  terms 
of  a  fully  secured  promissory  note.  The 
note  will  require  interest  charges  as 
consideration  for  payment  deferral. 

The  timing  of  payments  to  the 
Government  will  be  delayed  but  the 
note  interest  will  compensate  for  the 
defnral.  The  risk  of  noi^Msrment  will  be 
avoided  by  requiring  a  fuUy  secured 
promissoiy  note.  Counties  that  share  in 
revenues  generated  from  Bureau  of  Land 
Management  timber  sales  wiU 
experience  a  short-term  deferral  in 
receipts.  However,  the  short-term  effects 
are  lUcety  to  have  far  less  adverse 
impact  than  if  these  sales  vmre 
defaulted  Since  purchasers  wrill 
eventually  pay  the  full  contract  value, 
the  bng  term  receipts  to  afiiected 
counties  will  be  far  greater  than  will  be 
received  If  the  sales  are  defanlted  and 
the  timber  leaokL  The  proposed 
procedures  will  oontrifaate  to  die 
ecoaooMc  well-being  of  timber- 
depoMlent  oommunities.  and  die  orderiy 
flow  of  timber  to  market  and  receipts  to 
the  Treasury  will  strengthen  the  orderly 
accomplishment  of  forest  management 
objectives,  and  reduce  administrative 
costs  associated  with  collection  of 
claims  against  defaulting  purchasers. 

It  has  alao  been  determined  that  this 
policy  will  not  have  si^iificant 
eoonofluc  isapact  on  a  substantial 
number  of  smaU  entities.  Hie  policy 
works  to  preserve  die  long  range 
revenues  to  affected  cooi^ties  and  to 
maintain  eoqiloyinent  in  the  area  and, 
thus,  reduces  the  certain  adverse 
economic  impacts  diese  entities  will 
certainly  experience  in  the  event  of 
default  and  bankruptcy  of  purchasers  of 
these  higb-prioed  sales. 

Based  on  both  past  experience  and 
environmental  analysis,  it  has  been 
determined  that  the  final  policy  will 
have  no  significant  effect  on  the  human 
enviroomeai  individually  or 
cusMfaittvely.  Therefore,  it  is 
categorically  exdaded  from  analysis  in 


an  environmental  assessment  or  an 
environmental  impact  statement  (40  CFR 
1506.4). 

Furthermore,  utilization  of  this  policy 
is  at  a  qualifying  purchaser's  discretion 
and  a  written  request  is  not  required  in 
any  specified  Format.  The  policy  would 
not  result  in  additional  procedures  or 
paperwork  as  defined  in  the  Paperworic 
Reduction  Act  and  5  CFl?  Part  1320. 
Hillary  A.  Odea, 
Acting  Deputy  Director 
[FR  Doc.  89-17901  Filed  8-1-89: 8:45  am] 
BIUJNG  CODE  43»«4-M 


National  Park  Service 

National  Reglater  of  HMoric  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  befeig  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  befere  Iniy  22, 
1988.  Pursuant  to  §  fn.13  of  36  CFR  Part 
60  written  comments  concerning  die 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  17, 1989. 
Carol  D.  Shall, 
Chief  of  Registtation.  National  Register. 

CALIFORNIA 

Orange  County 

Hotel  San  Clemenie.  114  Avenida  Del  Mar. 
San  Clemente,  80001149 

Ventura  County 

Women^  Improvement  Club  ofHaeneme,  239 
E.  Soott  St.,  Fort  Hwneme,  flOOOllSO 

ILLINOIS 

Champaign  Caanty 

Alpha  Xi  Delta  Sorority  Chapter  Houte 
(Fraternity  cmd  Sorority  Houses  at  the 
Urbana — Chompai^  Campus  of  the 
Univenity  afaUaaiB  MPS).  715  W. 
Michigan  Ave.,  Urfaeoa.  89001110 

Beta  Theta  Pi  Fraternity  House  (Fraternity 
and  Sorority  Houses  at  the  Urbana — 
Champaign  Campus  of  the  University  of 
Illinois  MPS),  202  E.  Daniel  St^  Champaign, 
88001108 

Kappa  Sigma  Fraternity  House  (Fraternity 
and  Sorority  Houses  at  the  Urbana — 
Champaiga  Campus  of  the  University  of 
Illinois  MPS),  212  E.  Daniel  St,  Oiampaign. 
80001109 


KmxCouoty 

Walnut  Grove  Farm,  Knox  Station  Rd.,  1  mi. 
S  of  Knoxvtlle,  Kaoxville  vicinity,  89001114 


Cook  County 

Bohlaader,  Jaaob,  House,  316  N.  4th  Ave, 
Maywood.  80001113 

KaneCeiBty 

Geneva  Covniry  Day  School.  1250  South  St., 
Geneva,  BMmill 


Lake  Couaty 

Callow  Theatre.  113—118  W.  Main  St, 
Barrii^tan,  89001f  12 

KANSAS 

Chsrakaa  Couaty 

Schermerhom,  Edgtr  Backus,  House,  803  E. 
5th  St,  Galena,  8t001146 

Montgomery  County 

Blakeslee  Motor  Company  Building,  211  W. 
Myrtle,  Independence,  89001145 

KENTUCKY  , 

Jefferson  County     | 

Warehouse  A,  Brown — Forman  Corporation, 
18th  and  Howard  SU.,  Louisville,  88001144 

MASSACHUSETTS 

Barnstable  County 

Provinoetown  Historic  District,  Roughly 
bounded  by  US  6^  W  ead  at  Comoiercial 
St.,  Proviacetown  HariMr,  and  SE  end  of 
Commercial  SL,  Frovincetown,  80001148 

Wellfleet  Center  Historic  District,  Roughly 
bounded  by  Cross  St,  Holbrook  Ave., 
Maine,  E.  Main  and  School  Sts.,  and  Duck 
Creek,  Wellfleet,-89001147 

NEW  YORK 

Livingston  County 

Alverson — Copeland  House  (Lima  MRA), 

1612  Rochester  St.,  Uma,  80001133 
Barnard  Cobblestone  House  (Lima  MRA), 

7192  W.  Main  St.,  Lima,  90001122 
Bristol  House  (Unm  MRA),  1990  Lake  Ave., 

lima,  89001135 
Cargtn  Home  (Uma  MRA),  1639  Rochester 

St.,  Lima,  69001116 
ClaA  Farm  Comidtx  (Uma  MRA),  7646  E. 

Main  Rd.,  Lima,  ISODllZS 
Dayton  Hoaae  (Uma  MRA),  7160  W.  Main 

St,  Luna.  69001111 
DePuy,  William.  House  {Uma  MRA),  1825 

Genesee  St,  Lima.  89001127 
Draper  House  (Uma  MRA),  1764  Rochester 

St,  Lima,  80001140 
GaaouBg  Cobleetoae  Parmhoate  (Uma 

MRA),  2798  Popular  Hill  Rd.  Lima, 

89001120 
Godfrey  House  ant  Bam  Con^lex  (Uma 

MRA),  1325  Rockester  Rd.,  Lima,  89001134 
Harden  House  (Uma  MRA),  7343  E.  Main  St.. 

Lima,  89001142 
Harmon,  William,  House  (Uma  MRA),  1647 

Genesee  St.,  Lima,  890(ni30 
Leech— Uoyd  Farmhouse  and  Bam  Complex 

(Uma  MRA).  1569  and  1601  Yotk  St,  Lima. 

89001117 
Leech— Parker  Fatmhouse  (Uma  MRA),  1537 

York  St„  Uma,  60001116 
Markham  Cobblestone  Pannhouse  and  Bam 

Comdex  [Uma  kOlA).  66S7  Heath— 

Matkham  Rd.,  Lkna,  89001119 
Martin  Farm  Complex  (Uma  MRA).  1301 

Bragg  St.  Lima,  68001136 
Morgan  Cobblestane  Farmhouse  (Lima 

MRA).  9mo  W.  Main  Rd.,  Unm,  66001118 
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Mosps.  Ogih'ie.  Farmhouse  (Lima  MRA). 

2150  Clay  St..  Lima,  89001123 
Moses.  Zebulon,  Farm  Complex  (Uma  MRAJ. 

2770  Clay  Rd..  Lima,  89001132 
Peck.  J.  Franklin.  House  (Lima  MRA).  7347  E. 

Main  St..  Lima,  89001128 
Peck.  Thomas.  Farmhouse  (Lima  MRA).  7955 

E.  Main  Rd.,  Lima.  89001137 
School  No.  8  (Uma  MRA).  6679  Jenks  Rd., 

Lima,  89001121 
Spencer  House  (Uma  MRA),  7372  E.  Main  St., 

Lima,  89001124 
Stanley  House  (Lima  MRA).  7364  E.  Main  Si- 
Lima,  89001129 
Vary.  William  L,  House  (Lima  MRA).  7378  E. 

Main  St.,  Lima,  89001141 
IVarner.  Asahel.  House  (Lima  .MRA),  7136  W. 

Main  St..  Lima.  89001139 
Warner.  Matthew,  House  (Lima  MRA).  7449 

E.  Main  St.,  Lima.  89001138 

TEXAS 
Washington  County 

Walker,  fames.  Log  House.  Co.  Rd.  80, 
Brenham  vicinity.  89001143 

Virginia 

Charles  City  Count}' 

North  Bend.  VA  619,  Weyanoke  vic'nity, 
89001107 

The  following  action  is  being 
considered  for  the  following  property: 

Louisiana 

Iberia  Parish 

Broussard.  Amant.  House.  1400  E.  Main  St.. 
New  Iberia  80001729,  Proposed  Move 

|FR  Doc.  89-17960  Filed  8-1-89;  8:45  am] 

BILLING  COOE  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

I  Investigation  No.  337-TA-294] 

Certain  Carrier  Materials  Bearing  Ink 
Compositions  To  Be  Used  in  a  Dry 
Adhersive-Free  Thermal  Transfer 
Process  and  Signfaces  Made  by  Such 
a  Process;  Receipt  of  Initial 
Determination  Terminating 
Respondents  on  ttie  Basis  of  Consent 
Order  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  consent  order 
agreement:  Respondents  Signtech  Inc., 
Acme  Wiley  Corp..  Dualile  Inc.. 
Fairmont  Sign  Company.  Graflex  Inc.. 
Harlan  Law  Corp.,  McHenry  Industries. 
Persona  Inc..  and  Superior  Electrical 
Advertising. 


SUPPLEMENTARY  INFORMA-nON:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on 

Copies  of  the  initial  determination,  the 
consent  order  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street,  SW.,  Washington,  DC  20436. 
telephone  202-252-1000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810, 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  of  the  Commission.  500  E 
Street,  SW..  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
such  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment.  Such  requests 
should  be  directed  to  the  Secretary  to 
the  Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-252-1805. 

By  order  of  the  Commission 

Issued  July  25, 1989. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  89-18040  Filed  6-1-89;  8:45  am) 

BILLING  CODE  702(M»-M 

(Investigation  No.  337-TA-301] 

Certain  Imported  Artificial  Breast 
Prostheses  and  the  Manufacturing 
Processes  Therefor;  Investigation 

agency:  U.S.  International  Trade 

Commission. 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 


summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  June 
2, 1989.  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C.  1337. 
on  behalf  of  Amoena  Corporation,  2150 
Newmarket  Parkway.  Suite  116. 
Marietta,  Georgia  30067.  Supplements  to 
the  complaint  were  filed  on  July  6  and 
21, 1989.  The  complaint,  as 
supplemented,  alleges  violations  of 
subsection  (a)(l)(B)(ii)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  and  the  sale 
within  the  United  States  after 
importation  of  certain  imported  artificial 
breast  prostheses,  made  abroad  by  a 
process  covered  by  claim  1  of  U.S. 
Letters  Patent  4.249,975;  and  that  there 
exists  an  industry  in  the  United  States 
as  required  by  subsection  (a)(2)  of 
section  337, 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street.  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-252-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 

Cheri  M.  Taylor,  Esq..  Office  of  Unfair 
Import  ihvestigations.  U.S.  International 
Trade  Commission,  telephone  202-252- 
1568.   V. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
§  210.12  of  the  Commissions  Interim  Rules  of 
Practice  and  Procedure,  53  FR  33034.  33057 
(Aug.  29, 1988). 

Scope  of  Investigation 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission,  on 
July  27, 1989,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of  subsection 
(a)(l)(B)(ii]  of  section  337  in  the  importation 
into  the  United  States,  the  sale  for 
importation,  or  the  sale  within  the  United 
States  after  importation  of  certain  imported 
artificial  breast  prostheses,  made  abroad  by 
a  process  allegedly  covered  by  claim  1  of  U.S. 
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Letters  Palent  4.249.975,  and  whether  there 
exists  an  indastry  in  the  United  States  as 
required  by  subsection  (b)(2}  of  section  337. 

(2)  For  the  purpose  of  the  investigation  so 
instituted,  the  folhnving  are  hereby  named  as 
parties  upon  which  this  notice  of 
investigation  shall  be  served: 

(a)  The  complainant  is — Amoena 
Corporation.  2150  Newmarket  Parkway,  Suite 
116.  Marietta.  Georgia  30067. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon  which 
the  oomptaint  is  to  be  served: 

Otto  Thaemert.  Textil-und,  Kunstoff 

CeselLrait.  Beschr.  Haftung  &  Co.  KG,  Im. 

Steiftkamp  12,  300B  Bui:gwedel,  Federal 

Republic  of  Germany 
Tertulin  Eberl.  Cesellschaft  fuer.  Orthopaed. 

produkte  Gmbh.  Nonnenwaldstr  25. 6122 

Penzbcrg.  Federal  Republic  of  Germany 
Prometel  G.A.R.L.  Z.i.  des  Bourguignons. 

APT.  84400  France 
Tru  Life  Nocton  Ltd.,  Unit  3.  Cookstown 

Industrial  Estate,  Belgard  Ro<^d,  Tallaght. 

Co..  Dublin.  Ireland 
Airway  Division  of  Surgical  Appliances.  3960 

Rosslyn  Drive.  Cincinnati,  Ohio  45209 
Tri-liawk,  849  South  Broadway.  Los  Angles. 

California  90014 
lobst  Corporation,  P.O.  Box  653.  651-53 

Miami  Street,  Toledo,  Ohio  43694 
Tru  Life,  Incorporated,  450  Portage  Trail, 

Cuyahoga  Falls.  Ohio  44222 
Memispheres  Marketbig  Company.  Ltd..  SSOI 

N.W.  3eth  Street.  Miami.  Floiidu  331H6 
Almost  U,  1245  Park  Street  Pi>ek.skiil.  New 

York  10566. 

|c)  Cheri  M.  Taylor,  Esq..  Office  of  Unfdir 
Import  Investigations.  U.S.  International 
Trade  Commission.  500  E  Street.  SW.,  Room 
401),  Washington.  DC  20436.  who  shall  be  the 
Commission  investigative  attorney,  party  to 
this  investigation:  and 

(3)  For  the  investigation  so  instituted,  ianct 
D.  Saxon,  Chief  Administrative  Law  |udge, 
U.S.  International  Trade  Commi.ssion.  shall 
designate  the  presiding  Administrative  I.,aw 
Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  name  respondents  in 
accordance  with  sections  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedm^,  53  FR  33034,  33057,  33063 
(Aug.  29, 1988).  Pursuant  to  5  §  201.18(d) 
and  210.21(a)  of  the  Commission's  Rules 
(19  CFR  201.16(d)  and  53  FR  33034.  33059 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 


administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  boti)  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

By  order  of  the  Commission. 

Issued  July  28. 1W9. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  89-18041  Filed  8-1-69;  8:45  am) 
BIUJNG  CODE  7020-C1-U 

I  Investigation  No.  337-TA-2841 

Certain  Electric  Power  Tools,  Battery 
Cartridges,  and  Battery  Chargers;  Not 
to  Review  Initial  Determination; 
Schedule  for  FiNng  Written 
Submissions  ot«  Remedy,  The  PvMic 
Interest,  and  Bonding 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice;  request  for  briefs  and 

written  comments. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commis.sion  has  determined  not  to 
review  an  initial  determination  ("ID") 
issued  by  the  presiding  administrative 
law  judge  ("ALJ")  concerning  violation 
of  section  337  of  the  Tariff  Act  of  1930  in 
the  above-captioned  investigation. 
However,  as  discussed  below,  the 
Commission  has  adopted  only  those 
portions  of  the  ID  which  pertain  to  the 
following  issues:  jurisdiction  over  the 
parties  and  the  subject  matter  of  the 
investigation;  complaints'  right  to  use 
the  alleged  trademarks  and  whether 
they  are  de  jure  functional,  inherently 
distinctive,  and  have  acquired 
secondary  meaning;  likelihood  of 
confusion;  false  representation;  false 
advertising;  pasting  off;  and  all  the 
elements  necessary  for  a  section  337 
violation  based  on  registered  trademark 
infringement.  Those  portions  of  the  ID 
collectively  have  become  the 
Commission's  final  determination 
concerning  violation  of  section  337  in 
this  investigation.  Since  those  findings 
and  conclusions  are  dispositive  of  the 
question  of  whether  each  respondent 
has  or  has  not  violated  section  337,  the 
Commission  has  taken  no  position  on 
other  issues  adjudicated  in  the  ID  in 
connection  with  the  alleged  violation  of 
section  337. 

Since  the  ID  holds  that  there  has  been 
a  violation  of  section  337  by  one 
respondent,  the  Commission  directs  the 


parties  to  submit  briefs  and  requests 
written  comments  from  other  agencies, 
and  interested  perscns  on  the  issues  of 
appropriate  relief,  the  public  interest, 
and  bonding,  as  described  below. 

addresses:  Copies  of  all 
nonconfidential  documents  filed  in  thi.s 
investigation,  including  the  ID,  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary, 
Docket  Section,  U.S.  International  Trade 
Commission,  500  E.  Street  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT: 

P.  N.  Smithey,  Esq.,  Office  of  the 
General  Counsel,  U.B.  International 
Trade  Commission,  600  E  Street  SW.. 
Washington,  DC  20436,  telephone  202- 
252-1061.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal  at  202- 
252-1810.  j 

SUPPLEMB«TARV  INFORMATION:  Tlie 
subject  investigation  was  instituted  to 
determine  whether  Ihere  is  a  vicriation  of 
section  337  of  the  Tariff  Act  of  1930, 19 
U.S.C.  1337  (1982)  and  Supp.  VI 1988)  in 
the  importation  or  sale  of  certain 
electric  power  tools,  battery  cartridges, 
and  battery  chargers  from  "Taiwan.  The 
complainants  are  Makita  U.S.,  Inc.  and 
its  subsidiary  Makita  Corporation  of 
America  (collectively,  "Makita"  or 
"complainants").  The  complaint  alleged 
that  each  respondent  has  engaged  in  one 
or  more  of  the  following  unfair  acts  in 
the  importation  or  sale  of  accused 
merchandise:  (1)  Common-law 
trademark  infringement;  (2)  registered 
trademark  infringement;  (3)  false 
representation;  (4)  false  advertising;  or 
(5)  passing  off.  "The  complaint  also 
alleged  that  unfair  acts  (1)  and  (3)-{5) 
have  a  threat  or  effect  of  destroying  or 
substantially  injuring  a  domestic 
industry  or  preventing  the  establishment 
of  such  an  industry.  Makita's  allegation 
covered  more  than  100  imported 
products  and  more  than  50  domestic 
products.  See  53  FR  31112  (Aug.  17, 1988) 
as  amended  by  53  FR  45787  (Nov.  23, 
1988). 

On  )une  2. 1989.  the  presiding  AL] 
issued  an  ID  holding  that  there  has  been 
no  violation  of  section  337  by  any 
respondent  except  one  who  was  found 
to  have  infringed  complainants' 
registered  trademailc  in  the  importation 
or  sale  of  an  accused  Taiwanese 
product.  Complainants  and  two  groups 
of  respondents  filed  petitions  for  review 
of  the  ID.  Various  parties  filed  responses 
opposing  one  or  more  of  the  petitions  in 
whole  or  in  parL 
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After  considering  the  ID,  the  petitions, 
and  the  responses,  the  Commission 
determined  not  to  review  the  ID,  but  to 
adopt  only  those  portions  that  relate  to 
the  following  matters:  (1)  Jurisdiction 
over  the  parties '  and  the  subject  matter 
of  the  investigation;  (2)  whether 
complainants  have  a  right  to  use  the 
designs  and  color  claimed  as  common- 
law  trademarks  and  whether  those 
designs  and  color  are  de  jure  functional, 
are  inherently  distinctive,  or  have 
acquired  secondary  meaning:  (3) 
whether  there  is  a  likelihood  of 
confusion  between  complainante' 
products  and  respondents'  imported 
products;  (4)  whether  any  respondent 
has  engaged  in  passing  off  false 
representation,  or  false  advertising  in 
the  importation  or  sale  of  accused 
merchandise;  and  (5)  whether  any 
respondent  has  engaged  in  registered 
trademark  infringement  in  the 
importation  or  sale  of  accused  products 
in  violation  of  section  337(a)(1)(C) 
(within  the  meaning  of  section  337(a)  (2J, 
(3),  and  (4)).  The  aforesaid  portions  of 
the  ID  collectively  have  become  the 
Commission's  final  determination 
concerning  violation  of  section  337  in 
this  investigation.  See  interim 
Commission  rule  2iaS3(h)  (53  FR  33043, 
Aug.  29, 1988)  (to  be  codified  at  19  CFR 
210.53(h)). 

The  Commission  takes  no  position  on 
the  ID'S  adjudication  of  other  issues 
relating  to  the  alleged  violation  of 
section  337.*  This  includes  the  issue  of 
complainants'  readiness  to  commence 
domestic  production  of  certain  products. 
The  Commission  accordingly  vacates 
the  order  in  the  ID  requiring 
complainants  to  submit  verified  progress 
reports  on  that  subject  on  or  before 
September  1, 1989.  The  Commission 
does  adopt,  however,  the  ID's 
disposition  of  various  motions  and 
ancillary  matters  not  related  to  the 
alleged  violation  of  section  337  (e.g..  the 
motions  to  strike  and  the  in  camera 
treatment  of  certain  materials  and 
information). 

Since  the  Commission  has  found  that 
a  violation  of  section  337  has  occurred, 
the  Commission  may  issue  (1)  an  order 


'  Correclion:  The  ID  erroneously  slates  al  pages  7, 
10.  and  252  thai  the  Commission  does  not  have  in 
pvrscmam  jurisdiction  o\tt  respondent  Medwnici 
ProdudA.  Inc.  t>ecause  that  coapany  was  not 
served  with  cx)pies  of  the  complauil  and  notice  of 
invesligation.  A  stf ned.  dated,  cerlifietl  mail  return 
receipt  on  file  in  ilie  Office  of  the  Secretary 
indicates  that  Mechaiiics  Products  did  in  faoi 
receive  copies  of  the  aforesaid  docuotents  on 
September  8. 1988.  The  Commission  thus  has  in 
personam  jurisdiction  ovef  reapoiMleiM  Meckanio* 
Products. 

*  Chairman  Bnmsdale  and  Vice  Chainnan  Caai 
adopted  Ihe  entire  ID  as  their  Hnal  determination 
conceminfi  the  violation  of  sectioa  S3T. 


which  could  result  in  the  exclusion  of 
the  subject  articles  fixim  entry  into  (he 
United  States  and/or  (2)  cease  and 
desist  orders  which  could  result  in  the 
respondent  in  question  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importatioo  and  sale  of  such 
articles.  Accordin^y.  the  Commission  is 
interested  in  receiving  written 
submissions  which  address  the  form  of 
relief,  if  any.  which  should  be  ordered. 

If  the  C(»amis8ion  concludes  that 
relief  is  appropriate,  it  must  also 
consider  the  effect  of  that  relief  upon  (1) 
the  public  health  and  welfare,  (2) 
competitive  conditions  in  the  U.S. 
economy,  (3)  the  U£.  production  of 
articles  which  are  like  or  directly 
competitive  with  those  that  are  subject 
to  investigation,  and  (4)  U.S.  consumers. 
The  Commission  is  therefore  interested 
in  receiving  written  submission 
concerning  the  effect,  if  any,  that 
granting  relief  would  have  on  the 
enumerated  public  interest  factors. 

If  the  Commission  orders  relief,  the 
President  has  GO  days  to  approve  or 
disapprove  the  Commission's  action. 
During  this  period,  the  subject  articles 
would  be  entitled  to  enter  the  United 
States  under  a  bond  in  an  amount 
determined  by  the  Commission  and 
prescribed  by  the  Secretary  of  the 
Treasury.  The  Commission  is  therefore 
interested  in  receiving  written 
submissions  concerning  the  amount  of 
the  bond  which  should  be  imposed. 

WRITTEN  SUBMISSIONS:  The 
parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  of  remedy,  the  public  interest 
and  bonding.  Complainants  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  a  proposed 
remedial  order(s)  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  August  7, 1989.  Reply  submissions  on 
these  issues  must  be  filed  no  later  than 
the  close  of  business  on  August  14. 1989. 
No  further  submissions  will  be 
permitted  unless  otherwise  ordered  by 
the  Commission. 

Interested  government  agencies  and 
members  of  the  public  also  may  file 
written  submissions  addressing  the 
issues  of  remedy,  the  public  interest 
and  bonding.  Such  submissions  must  be 
filed  not  later  than  the  close  of  business 
on  August  14, 1986. 

COMMISSION  HEARING:  The 
Commission  does  not  plan  to  hold  a 
public  hearing  in  connection  with  fmal 
disposition  of  this  investigation. 

ADDITIONAL  INFORMA'HON:  All 
parties,  govenuaent  agencies,  and 
interested  persons  that  fik  written 


submissioiu  mut  Gie  die  original 
document  and  14  true  copies  thereof 
with  the  Offioe  of  the  Secretary  on  or 
before  the  deadlines  stated  above.  Any 
pereon  desiring  to  submit  a  docuownt 
(or  a  portioo  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment  tmless  the  infonnation  has 
already  been  granted  such  treatment 
during  the  investigation.  All  aoch 
requests  should  be  directed  to  the 
Secretary  to  die  Commission  and  nrast 
include  a  full  statement  of  the  reasons 
why  the  Conuniwion  should  grant  such 
treatment.  Documents  containing 
confidential  inferraation  approved  by 
the  Commission  Cor  confidential 
treatment  will  be  treated  accordtni^y. 
All  nonconfidential  submissiona  will  be 
available  for  public  inspection  at  the 
Secretary's  Office. 

The  18-month  statutory  deadline  for 
completing  this  investigation  is  February 
20, 1990.  See  19  U.S.C.  1337(bKl). 

Dated:  July  31. 1989. 

By  order  of  the  Commission. 
Kenneth  K.  Mason. 
Secretary. 
[FR  Doc.  89-18154  Filed  8-1-69: 8:45  am] 

BIUJNG  CODE  ; 


[Investigations  Noa.  701-TA-300 
(Praiiaiinary)  and  731-TA-4M 


)1 


Limousines  From  Canada 

agency:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  preliminary 
countervailing  duty  and  antidumping 
investigations  and  schedulmg  of  a 
conference  to  be  held  in  connetrtion  widi 
the  investigations. 

SUMMARt:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
countervailing  duty  and  antidnmptng 
investigations  Nos.  701-TA-300 
(Preliminary)  and  731-TA-43S 
(Preliminary)  under  sections  703{a]  and 
733(a)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1671  b(a)  and  1673b{a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  it 
materially  retarded,  by  reason  of 
imports  from  Canada  of  limousines,* 


■  For  porposes  of  these  investigations.  litnounnM 
are  defined  as  ««rteii4ed  wh«elbeae  end  ocprnded 
seating  capacity  oDtar  vcfaidca  ptliwipally  4aai0Ded 
for  Ihe  transport  <A  pwn—.  of  a  cyliaitar  caf  lilj 
exceeding  1,500  cut>ic  ceDtineters.  and  iuvim 
spall-ignition  internal  combustion  reciprocatiig 
piston  engines  of  atx  or  more  cytinden  (gasqtine- 
engine  powend). 
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provided  for  in  lubheadings  8703.23.00. 
8703.24.00,  and  9802.00.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (previously  under  items 
692.10  and  806.20  of  the  Tariff  Schedules 
of  the  United  States),  that  are  alleged  to 
be  subsidized  by  the  Government  of 
Canada  and  to  be  sold  in  the  United 
States  at  less  than  fair  value.  As 
provided  in  sections  703(a)  and  733(a], 
the  Commission  must  complete 
preliminary  countervailing  duty  and 
antidumping  investigations  in  45  days, 
or  in  this  case  by  September  7, 1989. 

For  further  information  concerning  the 
conduct  of  these  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207.  subparts  A  and  B 
(19  CFR  part  207),  as  amended  by  53  FR 
33034  (August  29, 1988]  and  54  FR  5220 
(February  2. 1989),  and  part  201, 
subparts  A  throu^  E  (19  CFR  Part  201], 
as  amended  by  54  FR  13672  (April  5, 
1989). 

EFFCCnvc  date:  July  24, 1989. 
FOR  FUfrmeii  inpoiimation  contact. 
Mary  Trimble  (202-252-1193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20438.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-1000. 
•UrPLEMCNTARV  mPORMATION: 

Background  These  investigations  are 
being  instituted  in  response  to  a  petition 
Rled  on  July  24. 1989,  by  Southampton 
Coachworks,  Ltd.,  Farmingdale,  NY. 

Participation  in  the  investigation. 
Persons  wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.11  of  the  Commission's  rules  (19 
CFR  201.11),  not  later  than  seven  (7) 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  entry  of 
appearance  filed  after  this  date  will  be 
referred  to  the  Chairman,  who  will 
determine  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  Hat.  Pursuant  to  S  201.11(d]  of 
the  Commission's  rules  (19  CFR 
201.11(d]],  the  Secretary  will  prepare  a 
service  list  containing  the  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  Tiling  entries  of  appearance. 
In  accordance  with  §§  201.16(c)  and 


207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  as  amended  by  53  FR  33039 
(August  29. 1988)  and  54  FR  5220 
(February  2, 1989],  each  document  filed 
by  a  party  tothe  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list],  end  a  certificate  of  service 
must  accompany  the  document.  The 
Secretary  will  not  accept  a  document  for 
filing  without  a  certificate  of  service. 

Limited  disclosure  of  business 
proprietary  information  under  a 
protective  order.  Pursuant  to  S  207.7(a) 
of  the  Commission's  rules  (19  CFR 
207.7(a]],  as  amended  by  53  FR  33039 
(August  29, 1088]  and  54  FR  5220 
(February  2, 1989],  the  Secretary  will 
make  available  business  proprietary 
information  fathered  in  these 
preliminary  investigations  to  authorized 
applicants  under  a  protective  order, 
provided  that  the  application  be  made 
not  later  than  seven  (7]  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  a  ceriincate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  order. 

Conference.  The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  August  15, 
1989  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Mary  Trimble  (202-252-1193) 
not  later  than  August  11, 1989,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
countervailing  and  antidumping  duties 
in  these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
August  17, 1989,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations,  as  provided  in  §  207.15  of 
the  Commission's  rules  (19  CFR  207.15). 
A  signed  original  and  fourteen  (14] 
copies  of  each  submission  must  be  filed 
with  the  Secretary  to  the  Commission  in 
accordance  with  S  201.8  of  the  rules  (19 
CFR  201.8).  All  written  submissions 
except  for  business  proprietary  data  will 
be  available  for  public  inspection  during 


regular  business  hours  (8:45  a.m.  to  5:15 
p.m.]  in  the  Offioe  of  the  Secretary  to  the 
Commission. 

Any  information  for  which  business 
proprietary  treatjnecjt  is.  desired  ^ust  be 
submitted  separately.  The  envelope  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Business  Proprietary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  sections  201.6 
and  207.7  of  the  Commission's  rules  (19 
CFR  201.6  and  207.7),  as  amended  by  54 
FR  13672  (April  5, 1989]  and  53  FR  33034 
(August  29, 19881  and  54  FR  5220 
(February  2, 1989]. 

Parties  which  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  §  207.7(a)  of  the 
Commission's  rules  (19  CFR  207.7(a)],  as 
amended  by  53  FR  33034  (August  29, 
1988]  and  54  FR  B220  (February  2, 1989), 
may  comment  on  such  information  in 
their  written  brief,  and  may  also  file 
additional  written  comments  on  such 
information  no  later  than  August  21, 
1989.  Such  additional  comments  must  be 
limited  to  comments  on  business 
proprietary  information  received  in  or 
after  the  written  briefs. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  S  207.12  of  the  Commission's 
rules  (19  CFR  207.12). 

By  order  of  the  Commission. 

Issued:  July  25, 1989. 
Kenneth  R.  Masoo. 
Secretary. 
(FR  Doc.  89-18042  Filed  8-1-89:  8:45  am) 

BILUNG  CODE  702(HI2-M 


[Investigation  Na  337-TA-296] 

Certain  Phenylene  Sulfide  Polynvers 
and  Polymer  Compounds,  and 
Products  Containing  Same;  Add 
Commission  Investigative  Attorney 

Before  Paul  J.  Luckem,  Administrative  I^w 
Judge. 

Notice  is  hereby  given  that,  as  of  this 
date,  George  C.  Summerfield.  Esq.  and 
John  R.  Kroeger.  Esq..  of  the  Office  of 
Unfair  Import  lavestigations  will  be  the 
Commission  investigative  attorneys  in 
the  above-cited  investigation  instead  of 
George  C.  Summerfield,  Esq. 

The  Secretary  is  requested  to  publish 
this  Notice  in  the  Federal  Register. 

Dated:  July  27. 1989. 


Respectfully  submitted, 
Lynn  I.  Levine, 

Director.  Off  ice  of  Unfair  Import 
Investigations.  500 E Street,  SW..  Washington, 
DC  20436 

|FR  Doc.  89-18043  Filed  &-1-89:  8:45  am] 
BILLING  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  S  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  June  2, 1989,  Abbott 
Laboratories.  Attn:  b-297,  Abbott  Park, 
Abbott  Park,  Illinois  60064-3500,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  benzoylecgonine 
(9187). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice, 
1405 1  Street  NW.,  Washington,  DC 
20537.  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  September  1, 1989. 

Dated:  July  20. 1989. 
G.T.  Gitchel, 

.Acting  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 

|FR  Doc.  89-17966  Filed  8-1-89;  8:45  am) 

BILLING  CODE  M1IM»-M 


James  M.  Esper,  D.O.;  Revocation  of 
Registration 

On  May  10, 1989,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  proposing  to  revoke  DEA 
Certificate  of  Registration,  AE7182443, 
assigned  to  James  M.  Esper,  D.O., 
Women's  Health  Care  Centre,  Ltd., 
Edinboro,  Pennsylvania.  The  statutory 
predicate  for  the  Order  to  Show  Cause 
was  that  Dr.  Esper's  continued 


registration  with  DEA  was  inconsistent 
with  the  public  interest  based  upon  his 
issuing  prescriptions  for  controlled 
substances  in  the  names  of  patients  and 
individuals  who  never  received  the 
controlled  substances,  and  his  plea  of 
guilty,  on  February  11, 1989,  in  the  Court 
of  Common  Pleas  of  Erie  County, 
Pennsylvania  to  21  controlled 
substance-related  felonies  and  six 
misdemeanor  counts  of  illegal 
dispensing  of  controlled  substances. 

A  registered  mail  return  receipt 
indicates  that  the  Order  to  Show  Cause 
was  received  at  Dr.  Esper's  office  on 
May  23, 1989.  More  than  30  days  have 
passed  since  the  Order  to  Show  Cause 
was  received,  and  no  response  or 
request  for  a  hearing  has  been  received 
by  DEA.  Therefore,  the  Administrator 
concludes  that  Dr.  Esper  has  waived  his 
opportunity  for  a  hearing  on  the  issues 
raised  in  the  Order  to  Show  Cause,  and 
pursuant  to  21  CFR  1301.54(d]  and 
1301.54(e].  enters  this  final  order  based 
upon  the  investigative  file. 

The  Administrator  finds  that  Dr.  Esper 
w^as  the  subject  of  an  investigation  by 
the  Pennsylvania  Bureau  of  Narcotics 
Investigations  and  Drug  Control 
(BNIDC).  The  investigation  was  initiated 
when  BNIDC  Agents  noted  that  Dr. 
Esper  was  writing  numerous  Schedule  II 
prescriptions  for  his  relatives  and  office 
employees.  The  pharmacists  who  filled 
these  prescriptions  indicated  that  the 
prescriptions  were  presented  by  Dr. 
Esper  and  two  of  his  employees.' 
Subsequent  interviews  of  the  individuals 
whose  names  appeared  on  the 
prescriptions  revealed  that  several  of 
the  patients  never  received  the 
controlled  substances  prescribed  for 
them.  Of  the  prescriptions  collected 
from  area  pharmacies  by  BNIDC  Agents 
which  listed  Dr.  Esper  as  the  prescribing 
physician.  12  were  written  in  the  name 
of  Dr.  Esper's  nurse  for  Percodan, 
Dexedrine  and  Zydone,  Schedule  II  and 
Schedule  III  controlled  substances.  In  an 
interview  with  the  nurse,  she  indicated 
that  she  received  the  drugs  from  three  of 
the  prescriptions;  she  gave  the 
remainder  of  the  controlled  substances 
to  Dr.  Esper.  She  also  identified  55 
prescriptions  for  controlled  substances 
written  in  various  patients'  names  which 
she  personally  filled  at  the  pharmacy 
and  gave  the  controlled  substances  to 
Dr.  Esper. 

Dr.  Esper  was  arrested  by  BNIDC 
Agents  on  May  25. 1988.  and  was 
charged  with  26  felony  counts  and  nine 
misdemeanor  counts  relating  to  illegal 
dispensing  of  controlled  substances.  On 
February  11. 1989.  Dr.  Esper  pled  guilty, 
in  the  Court  of  Common  Pleas  of  Erie 
County,  Pennsylvania,  to  six  counts  of 
furnishing  false  or  fraudulent  material 


information  in  records  or  other 
documents  required  to  be  kept  by 
Pennsylvania's  Controlled  Substance 
Act,  15  counts  of  acquiring  or  obtaining 
possession  of  a  controlled  substance  by 
misrepresentation,  fraud,  forgery, 
deception  or  subterfuge,  and  six  counts 
of  administering,  dispensing  or 
prescribing  of  controlled  substances  not 
in  good  faith,  in  the  course  of 
professional  practice.  On  April  6, 1989, 
Dr.  Esper  was  sentenced  to  confinement 
in  the  Erie  County  Jail  for  no  less  than  29 
months  and  29  days  and  no  more  than 
59  months  and  29  days,  restitution  to  the 
State  of  Pennsylvania  in  the  amount  of 
$13,934.20.  and  15  years  probation.  DEA 
was  not  aware  of  Dr.  Esper's  conviction 
at  the  time  that  the  Order  to  Show 
Cause  was  issued.  The  felony  conviction 
alone  is  a  sufficient  ground  for 
revocation  of  a  DEA  registration. 

The  Administrator  of  DEA  may 
revoke  a  DEA  Certificate  of  Registration 
based  solely  upon  the  registrant's 
conviction  of  a  felony  relating  to 
controlled  substances.  See:  21  U.S.C. 
824(a)(2).  Several  United  States  Courts 
of  Appeal  have  held  that  such  a  felony 
conviction  is  clearly  sufficient  to 
warrant  revocation  of  a  DEA 
registration.  See:  Pearce  v.  U.S.  DepL  of 
Justice,  Drug  Enforcement  Admin.,  867 
F.2d  253  (6th  Cir.  1988):  Fourth  Street 
Pharmacy  v.  U.S.  Dept  of  Justice.  838 
F.2d  1137  (8th  Cir.  1988);  and  Fitzhugh  v. 
Drug  Enforcement  Admin..  813  F.2d  1248 
(D.C.  Cir.  1987). 

The  Administrator  finds  that  Dr.  Esper 
has  been  convicted  of  felony  violations 
of  Pennsylvania  law  relating  to 
controlled  substances.  His  prescribing  of 
highly  abused  controlled  substances 
with  knowledge  that  they  were  not  for  a 
legitimate  medical  purpose,  nor  for  the 
individuals  whose  names  appeared  on 
the  prescriptions,  clearly  demonstrates 
that  Dr.  Esper  should  no  longer  be 
registered  with  DEA. 

Accordingly,  having  concluded  that 
there  is  a  lawful  basis  for  the  revocation 
of  Dr.  Esper's  DEA  Certificate  of 
Registration.  AE7182443,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificate  of 
Registration,  AE7182443,  previously 
issued  to  James  M.  Esper.  D.O.,  be,  and 
it  hereby  is,  revoked.  Any  pending 
applications  for  renewal  of  that 
registration  are  hereby  denied. 

This  order  is  effective  September  1. 
1989. 
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Dated:  July  2a  1M9. 
John  C  Lam, 
Admiidatrator. 
|FR  Doc  (0-17967  Piled  B-1-69:  8:45  (im| 


Importer  of  ControUad  SubtancM; 
Rogistration 

By  Notice  dated  March  3, 1989,  and 
published  bi  the  Federal  Register  on 
March  14, 1989,  (54  FR 10696},  McNeilab 
Inc..  DBA  First  State  Chemical  Co.,  Inc., 
803  East  Fonrth  Street.  Wilmingtcm, 
Etelaware  19801,  made  api^ication  to  the 
Ehug  EnfOTcement  Administration  to  be 
registered  as  an  inqiorter  ot  the  basic 
classes  of  controlled  substances  listed 
below. 


Dfug 

SctMdul. 

Raw  opium  (0600) -„ 

Conosnirate  of  poppy  straw  (9670).... 

II 
II 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008  (a)  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  Title  21,  Code  oi  Federal 
Regulations,  1 1311.42,  the  Deputy 
Assistant  Administrator  hereby  orders 
that  th6  application  submitted  by  the 
above  firm  for  registration  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  July  20, 1989. 
G.T.  Citchel, 

Acting  Deputy  Aauatant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Adminiatmtion. 
(FR  Doc.  80-17888  Piled  6-1-89;  &-45  am] 
■HXJHB  COOK  MtB  M  II 


NMMHaCIQIVr  or  WOfllrOIMO 


By  Notice  dated  Mardi  3, 1989,  and 
published  in  the  Federal  Register  on 
March  14, 1989,  (54  FR  10597,  McNeilab 
Inc.,  DBA  First  State  Chemical  Co.,  Inc., 
803  East  Fourth  Street,  Wilmington, 
Delaware  19801,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
besic  classes  of  controlled  substances 
listed  below: 


Drag 


Codeirw  (8060) 

OihydrocacMna  fS120) . 

Oxycodone  (9t^ 

Hy*o«o<one|9i«)__ 
Morphine  (9300) 


Schadyle 


ftug 


Tliet)aine(9338). 


Sctiedute      DEPARTMENT  OF  LABOR 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Con^jrehensJve  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  lisled  above  is  granted. 

Dated:  July  20, 1989. 
G.T.  Gitchei, 

Acting  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control  Drug 
Enforcement  Administration. 
[FR  Doc.  89-1 798B  Filed  8-1-89:  8:45  am] 
BILUNQ  CODE  441»0»-M 


Manufacturer  Of  Controlled 
Sulwtancea;  Registration 

By  Notice  dated  February  28, 1989. 
and  published  in  the  Federal  Register  on 
March  9, 1989  (54  FR  10057),  Smithkline 
Chemicals.  Division  Smithkline 
Ch^nicals  Bedtman  Co.,  900  River 
Road,  Conshokocken,  Pennsylvania 
19428,  made  application  to  the  Drag 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of  the 
basic  classes  of  controlled  substances 
listed  below; 


Drug 


4-(T)etiK»(yamphetan)ine  (7411).„ 

Ainphetamir)e.  its  salts,  opticai  in- 
somers  and  safts  of  its  optical 
•somen  (1180) 

Ptwnytecetone  (8501). 


Schedule 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abme 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
S  1301.54(e).  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registratioa  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  July  2a  1989. 
G.T.  GUdiel, 

Acting  Deputy  AasisttuU  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration. 
[FR  Doc  8&-17V0  Piled  8-l-«9;  8:45  am) 


Employment  and  Training 
AdnHnistratfon 

[TA-W-22.  4661 

Aico  Power,  Inc.,  Auburn,  NY;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  an  application  dated  June  20, 1989. 
the  workers  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on.April  19, 
1989  and  published  in  the  Federal 
Register  on  May  28, 1980  (54  FR  22379). 

Pursuant  to  29  CFR  g0.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If.  in  the  opiaion  of  the  Certifying 
Officer,  a  misinteipretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decisioru 

The  workers  at  Auburn  were 
previously  certiHed  for  adjustment 
assistance  under  TA-W-18,513  issued 
on  January  7, 1987.  That  certification 
expired  on  January  7. 1989.  The  instant 
petition  was  filed  to  continue  the 
adjustment  assistance  benefits. 

The  conditions  necessary  for 
certification  are  not  the  same  itow  as 
they  were  in  1987.  Certification  TA-W- 
18,513  was  based  on  the  transfer  of 
diesel  engine  production  to  Canada.  The 
transfer  of  production  to  Canada  was 
completed  in  1987. 

Currently  the  Auburn  plant  produces 
engine  parts.  The  subject  denial  is  based 
on  the  fact  the  inocased  import 
criterion  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
was  not  met.  Since  the  expiration  of 
TA-W-18,513,  engine  parts  production 
has  not  been  trantferred  from  the 
Auburn  plant  to  Canada  or  other  foreign 
sources.  Further,  the  Auburn  plant  did 
not  import  component  parts  similar  to 
those  produced  at  Auburn  during  the 
first  quarter  of  1919.  Investigation 
findings  also  show  that  production  and 
sales  of  engine  parts  increased  in  the 
first  two  months  ef  1989  compared  to  the 
same  period  in  19B8. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
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misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  21st  day  of 
|uly  1989. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  and 
Actuarial  Services.  LflS. 
|FR  Doc.  89-17997  Filed  8-1-89:  8;45ami 
BILLING  CODE  4510-30-M 


(TA-W-22,7251 

Dougherty  Brothers  Co.,  Buena,  NJ; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  an  application  dated  June  23, 1989, 
the  petitioners  requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  was  signed  on  June  6, 1989 
and  published  in  the  Federal  Register  on 
July  3, 1989  (54  FR  27955). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances; 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petitioners  claim  that  tylenol 
containers  and  birth  control  trays  were 
imported  and  contributed  to  a  decline  in 
sales  and  production  at  Buena.  It  is  also 
Claimed  that  that  injection  blow  molding 
machines  used  in  the  production  of 
plastic  bottles  and  eye  droppers  were 
sent  outside  the  U.S. 

The  workers  produced  plastic 
containers  and  eye  droppers  for  the 
pharmaceutical  industry.  The  Buena 
plant  closed  on  January  31, 1989. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  and  the  "contributed 
importantly"  test  of  the  Trade  Act  were 
not  met.  U.S.  aggregate  imports  of 
plastic  bottles  were  negligible  in  the 
1986-1988  period.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
firm's  customers.  The  Department's 
survey  of  the  firm's  major  customers 
accounted  for  nearly  all  the  subject 
firm's  sales  decline  in  1988  compared  to 
1987.  The  survey  revealed  that  none  of 
the  customers  imported  plastic 


containers  or  droppers  while  decreasing 
their  purchases  from  Dougherty 
Brothers. 

Investigation  findings  show  that 
limited  production  of  tylenol  containers 
occurred  in  the  period  1984-1985  as  a 
test  run  and  for  training  prior  to 
transferring  that  production  to  Puerto 
Rico.  Also  birth  control  trays  have  not 
been  purchased  at  Buena  since  1987. 
The  production  of  these  items  are 
outside  the  period  relevant  to  the 
petition.  The  Department  found  that 
most  of  the  production  at  Buena  relevant 
to  the  period  of  the  petition  was 
transferred  to  other  domestic  locations 
including  Puerto  Rico.  A  domestic 
transfer  of  production  would  not  provide 
a  basis  for  certification.  Also,  the 
overseas  transfer  of  machinery  used  in 
the  production  of  plastic  bottles  and  eye 
droppers  would  not.  in  itself,  provide  a 
basis  for  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  of  the  facts 
which  would  justify  reconsideration  of 
the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 
denied. 

Signed  at  Washington.  DC.  this  21st  day  of 
July  1989. 

Stephen  A.  Wandner, 
Deputy  Director.  Office  o^ Legislation  and 
Actuarial  Sen-ices.  UlS. 
[FR  Doc.  89-17996  Filed  &-1-89;  8:45  an)] 
BILLING  CODE  4S10-3(Mi 


[TA-W-22.7801 

Jaclyn,  Inc.,  West  New  York,  NJ; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  L'.S.C.  2273)  the 
Department  of  Labur  i.ssued  a 
Certification  of  Elig;'jil'*y  to  .^pply  for 
Worker  Adjustrr.ea:  .A>^:stance  on  June 
5, 1989  applicable  to  dl  workers  of 
Jaclyn,  Incorporated,  West  Xew  York. 
New  York.  The  certification  was 
published  in  the  Federal  Register  on  July 
3. 1989  (54  FR  27956). 

The  Department  is  amending  the 
certification  to  show  the  correct  location 
of  the  worker  group  as  West  New  York, 
New  Jersey.  The  notice,  therefore  is 
amended  by  deleting  West  New  York, 
New  York  and  inserting  West  New 
York,  New  Jersey. 

The  amended  notice  applicable  to 
TA-W-22,780  is  hereby  issued  as 
follows: 


All  workers  of  Jaclyn.  Incorporated,  West 
New  York,  New  Jersey  who  became  totally  or 
partially  separated  from  employment  on  or 
after  July  1, 1988  are  eligible  to  apply  for 
adjustment  assistance  under  section  Z23  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  21st  day  of 
July  1989. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Ser\-ices.  UlS. 

(FR  Doc.  89-17998  Filed  &-1-89;  845  am| 

BILLING  CODE  4510-30-M 


TA-W-22.499;  Riverton,  WY  et.  al.j 

Pathfinder  Mines  Corp.;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
'  Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
18, 1989  applicable  to  all  workers  of 
Pathfinder  Mines  Corporation,  Riverton, 
Wyoming  and  St.  Geoi^ge,  Utah. 

Based  on  new  information  from  the 
company,  workers  at  the  San  Francisco, 
California  corporate  office  worked 
exclusively  for  the  Pathfinder  Mines 
Corporation's  mines  in  Wyoming  whose 
workers  currently  are  under  certification 
for  adjustment  assistance.  The  notice, 
therefore  is  amended  by  including  the 
San  Francisco.  California  corporate 
office  which  closed  in  October  1988. 

The  amended  notice  applicable  to 
TA-W-22,499  and  TA-W-22.500  is 
issued  as  follows: 

All  workers  of  Pathfinder  Mines 
Corporation's  corporate  office  in  San 
Francisco.  California  (TA-W-22.449.\1  who 
became  totally  or  partially  separated  from 
employment  on  or  after  Januar>-  27, 1988  and 
before  November  30. 1988  and  all  workers  of 
the  Riverton.  Wyoming  office  (TA-W-22.499) 
and  St.  George,  Utah  office  (TA-W-22,500) 
who  became  totally  or  partially  separated 
from  employment  on  or  after  January  27, 1988 
are  eligible  to  apply  for  adiustment 
assistance  under  seclion  223  of  Ihe  Trade  Act 
of  1974. 

Signed  at  Washington.  DC.  this  21st  day  of 
July  1989. 

Stephen  A.  Wandner, 

Deputy  Director.  Office  of  Legislation  and 
Actuarial  Services,  UlS 

[FR  Doc.  89-17999  Filed  &-1-89:  8:45  am] 
BILLING  CODE  4510-30-M 
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tMJCLEAR  REGULATORY 
COMMISSION 

(Oodrat  Nos.  90-335  md  50-3891 

noride  Power  ft  UgM  Co^- 
Envlronmental  Astemment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Comnussion]  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  part  20, 
Appendix  A,  footnote  d-2(c)  to  Florida 
Power  &  Light  Company  (Uie  licensee), 
for  the  St.  Lucie  Plant,  Unit  Nos.  1  and  2 
(the  facility),  located  in  St.  Lucie  County, 
Florida. 

Environmental  Assessment 

IHentJfication  of  Proposed  Action 

Footnote  d-2(c)  of  Appendix  A  to  10 
CFR  part  20  states,  "No  allowance  is  to 
he  made  fur  use  of  sorbents  against 
radioactive  gases  or  vapor."  The 
proposed  exemption  would  allow  the 
use  of  a  radioiodine  protection  factor  of 
50  when  using  Scott  Aviation  631- 
TEDA-H  canisters  at  the  facility.  The 
proposed  exemption  is  in  response  to 
the  licensee's  application  dated 
February  3, 1968,  as  supplemented  by 
letters  dated  May  5, 1988,  June  23, 1988, 
May  4, 1989,  and  clarified  by  conference 
calls  on  October  4, 1988  and  March  15. 
1989. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
fucilitate  certain  operations  at  the 
facility  in  areas  where  airborne 
."'idiotodine  levels  necessitate 
respiratory  protection  for  workers.  The 
requested  exemption  would  allow 
utilization  of  air-purifying  respirators  in 
lieu  of  supplied-air  or  self-contained 
apparatuses.  A  supplied-air  respirator 
fan  limit  a  worker's  efficiency  because 
the  worker  is  restricted  to  the  areas 
within  the  reach  of  his  air-supply  hose. 
A  self-contained  breathing  apparatus  is 
usually  very  heavy  and  cumbersome, 
and  has  a  limited  air  supply.  Therefore, 
H  person  using  this  type  of  apparatus  is 
Ipss  mobile  and  less  e^icient  in 
performing  his  duties.  Air-purifjnng 
n  sptrators,  on  the  other  hand,  are 
lightweight,  and  their  use  would  reduce 
the  worker's  physical  work  effort  and 
time  spent  in  the  work  area,  and  thereby 
result  in  less  personal  radiation 
exposure. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  involves  a 
change  in  the  installation  or  use  of  the 
facility's  components  located  entirely 
within  the  restricted  area  as  defined  in 


10  CFR  part  20.  The  staff  has  determined 
(hat  the  proposed  exemption  will  result 
in  a  small  increase  in  the  amount  of  low- 
level  solid  waste  due  to  the  disposal  of 
used  sorbent  canisters.  However,  the 
proposed  exemption  involves  no 
significant  increase  in  the  amounts,  and 
no  significant  change  in  the  types,  of 
any  effluents  that  may  be  released 
offsite.  Bacause  the  use  of  air-purifying 
respirators  will  allow  the  plant  workers 
to  perform  their  jobs  more  efficiently 
than  could  be  done  using  supphed-air  or 
self-contained  apparatuses,  this 
exemption  will  most  likely  reduce  the 
individual  or  cumulative  occupational 
radiation  exposure  at  the  St.  Lucie  Plant 
by  decreasing  worker  time  spent  in 
radiation  areas.  The  exemption  will  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
environmental  imp-icts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  we  have  concluded  there  are  no 
significant  environmental  impacts  for 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  Such  an 
action  would  not  reduce  environmental 
impacts  of  the  plant  operation. 

Alternative  Use  of  Resources 

This  action  involves  no  use  of 
resources  not  previously  considered  in 
the  Final  Environmental  Statement  for 
the  St.  Lucie  Plant,  Unit  1,  dated  June 
1973,  or  in  the  Final  Environmental 
Statement  for  the  St.  Lucie  Plant,  Unit  2, 
dated  May  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  with  any 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  sae  the  application  for  exemption 
dated  February  3, 1988,  as  supplemented 
May  5, 1988,  June  23. 1988,  and  May  4, 
1989,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW., 
Washington,  DC,  and  at  the  Indian  River 


Junior  College  Library,  3209  Virginia 
Avenue,  Fort  Pierce,  Florida  33450. 

Dated  at  Rodtville.  Maryland  this  26th  day 
of  July  1989. 

For  the  Nuclear  Rej^ilafory  Commission. 
Herbert  N.  Berfcow. 

Director.  Project  Directorate  11-2,  Division  of 
Reactor  Pro/ects-l-II,  Office  of  Nuclear 
Reader  Regulalion. 

[Fix  Doc.  89-18045  Filed  8-1-89;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on 
Maintenance  Practices  and 
Procedures;  Postponed 

The  ACRS  Subcommittee  on 
Maintenance  Practices  and  Procedures 
scheduled  for  Tuesday,  August  8, 1989 
has  been  postponed  indefinitely.  This 
meeting  was  published  in  the  Federal 
Register  on  Friday,  July  21, 1989  (54  FR 
30620). 

Date:  July  25, 1969. 
Gary  R.  Quittactareiber, 

Chief,  Project  Review  Branch  No.  Z. 
[FR  Doc.  89-17*38  Filed  8-1-89;  8:45  am) 
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Illinois  Power  Co.,  et  al.;  ConsWoratten 
o4  Issuance  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 


(Doci(etNo.5#-461] 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
62  issued  to  the  Illinois  Power 
Company  '  (IP),  and  Soyland  Power 
Cooperative.  Inc.  (Soyland)  (the 
Kcensee),  for  operation  of  Clinton  Power 
Station.  Unit!  (CPS)  located  in  DeWitf 
County.  Illinois. 

The  amendment  consists  of  proposed 
changes  to  the  CPS  Technical 
Specifications  to  remove  the  cycle 
specific  parameter  lim.its.  These  limits 
will  be  maintained  in  a  "Core  Operating 
Limits  Report".  The  Technical 
Specifications  will  be  revised  to 
reference  this  report  The  Technical 
Specifications  will  also  be  revised  to 
add  administrative  controls  for  the  Core 
Operating  Limits  Report.  These 
administrative  controls  will  require  that 
the  values  irt  the  report  be  established 
using  NRC  approved  methodologies,  and 


'  Illinois  PovMT  Compwiy  i»  autiwrized  to  act  ua 
agent  for  Soyland  Power  Cooperative,  inc.  and  has 
exdusire  responsibility  and  control  over  the 
physical  canslnEfioA.  speralien  and  maintenancp 
of  the  facilitv. 
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that  copies  of  the  report  be  supi^ied  to 
the  NRC  immediately  after  it  is  issued. 
This  proposed  change  is  in  response  to 
NRC  Generic  Letter  88-18. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulaticHis. 

By  September  1. 1980.,  the  licensees 
'nay  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordarKe 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  ih-  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  wiD  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensirg 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  tbe 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  tbe 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  Bled  a  petition  for 
leave  to  tnkervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  reqttesting  leave  of  tbe 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearii^  conference  scheduled  in 
the  proceeding,  oat  stich  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  rn  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 


intervene  which  nost  iodode  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  tbe  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  tbe  Commission.  United 
States  Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PuUic 
Document  Room,  2120  L  Street.  NW., 
Washington,  DC  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  1-800-3Z5-6000  (in  Missouri  1- 
800-342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
fotlovtring  message  addressed  to  Paul  C 
Shemanski:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555  and  to  Sheldon  Zabel.  Esquire; 
Schiff.  Hardin  and  Waite,  7200  Sears 
Tower.  233  Wacker  Drive,  Chicago, 
Illinois  60606,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supf^mental  petition  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  opon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l}  (i)-{v}  and  2.714(d). 

If  a  request  for  hearing  is  received,  the 
Commission's  staff  may  issue  the 
ameiKhnent  after  it  completes  its 
technicai  review  and  prior  to  ttie 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 


comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  C7R  50.91  and  50.92. 
For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  6. 1968, 
which  is  available  for  public  inspection 
at  the  Commissran's  Public  Docoment 
Room,  G«liTtaFf£uildtng,  2120  L  Street, 
NW.,  Washington,  DC  20555,  and  at  the 
Vespasian  Warner  PubKc  Lfbt^sry.  120 
West  Johnson  Street,  Clinton,  Illinois 
61727. 

Dated  al  RockviUc.  Maryland  this  2Bth  day 
of  futy  1989. 

For  the  Nuclear  Regulatory  CommiMion. 
Paul  C.  ShemaDski. 

ActLng  Director.  Project  Directorate  U/-Z 
Diviiion  of  Reactor  Projects  III.  IV.  V.  end 
Special  Projects. 

[FR  Doc.  88-18046  Filed  8-1 -SS:  S:4&  antj 
BILUNG  COOE  7SS»-»Mi 


PACIFIC  NORTHWEST  ELECTBtC 
POWER  AMD  CONSERVATION 
PLANNMQ  COUNCIL 

Proposed  Wildlife  Amendments  to  the 
Columbia  Rhrer  Baain  Hah  and 
Program  and  ttie  NwMiiiipast 
Conservation  and  Electric 
Hearinga 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Notice  of  proposed  wildKfe 
amendments  to  the  Columbia  River 
Basin  Fish  and  Wildlife  Profram  and  the 
Northwest  Cooservatioo  and  Electric 
Power  Plan,  hearings  and  opportunity  to 
comment 

summary:  On  November  15, 1982, 
pursuant  to  the  Pacific  Electric  Power 
Planning  and  Conservation  Act  (the 
Northwest  Power  Act,  16  U.S.C.  839,  et 
seq.)  the  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
CouncU  (Council)  adopted  a  Columbia 
River  Basin  Fish  and  Wildlife  Program 
(program).  The  program  has  been 
amended  from  time  to  time  since  then. 
On  July  13, 1989,  the  CouncU  voted  to 
initiate  prcicedings  pursuant  to  section 
4(d)(1)  of  tfie  Nortiiwest  Power  Act  to 
amend  the  program's  wildlife  measures. 
This  notice  contains  a  brief  description 
of  the  proposed  amendments,  describes 
how  to  obtain  a  full  copy  of  the 
proposed  amendments  and  background 
information  concerning  them,  and 
explains  how  to  participate  in  the 
amendment  process.  Comments  are 
solicited  on  the  merits  of  the  proposed 
amend  R>ents. 
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Public  Comment-  All  written 
comments  must  be  received  in  the 
Council's  central  ofHce,  851  SW.  Sixth 
Avenue,  Suite  1100,  Portland.  Oregon 
97204,  by  5  p.m.  Pacific  time  on 
September  30, 1989.  Comments  should 
be  submitted  to  Dulcy  Mahar,  Director 
of  Public  Involvement,  at  this  address. 
Comments  should  be  cle#rly  marked 
"Wildlife  Comments." 

After  the  close  of  written  comment, 
and  up  to  the  time  of  the  Council's  Hnal 
decision  on  the  proposed  amendments, 
the  Council  may  hold  consultations  with 
interested  parties  to  clarify  points  made 
in  written  comment. 

Hearings:  Public  hearings  will  be  held 
in  Idaho,  Montana,  Oregon  and 
Washington,  beginning  in  September 
1989.  If  you  wish  to  obtain  a  schedule  of 
the  hearings,  contact  the  Council's 
Public  Involvement  Division.  851  SW. 
Sixth  Avenue.  Suite  1100,  Portland, 
Oregon  97204  or  (503)  222-5161,  toll  free 
1-800-222-3355  in  Idaho,  Montana,  and 
Washington  or  1-800-452-2324  in 
Oregon.  To  reserve  a  time  period  for 
presenting  oral  comments  at  a  hearing, 
contact  Ruth  Curtis  in  the  Public 
Involvement  Division.  Requests  to 
reserve  a  time  period  for  oral  comments 
must  be  received  no  later  than  two  work 
days  before  the  hearing. 

Final  Action:  The  Council  expects  to 
take  flnal  action  on  the  proposed 
wildlife  amendments  later  this  year.  The 
actual  date  on  which  the  Council  will 
make  its  final  decision  will  be 
announced  in  accordance  with 
applicable  law  and  the  Council's 
practice  of  providing  notice  of  its 
meeting  agendas. 

FOR  FURTHER  INFORMATION  CONTACT: 

A  fuller  version  of  this  notice,  including 
a  paper  entitled  "Northwest  Power 
Planning  Council  Proposed  Wildlife 
Amendments,  Background  and  Text  of 
Proposed  Amendments,"  has  been 
prepared  that  explains  the  reasons  for 
the  rulemaking,  the  process  to  date, 
summarizes  the  proposal  itself,  responds 
to  certain  issues  raised  in  earlier 
comments,  and  sets  out  the  text  of  the 
proposed  amendments.  In  addition,  the 
Council  staff  prepared  an  issue  paper  in 
October  1987,  entitled  '^Wildlife 
Mitigation  Planning,"  which  discusses 
the  background  of  this  issue  and 
identifies  alternatives  the  Council  has 
considered.  Those  wishing  to  receive  a 
copy  of  either  paper  should  contact  the 
Council's  Public  involvement  Division  at 
the  addresss  or  telephone  numbers 
listed  above. 

SUPPLEMENTARY  INFORMATION:  1. 
Reasons  for  the  rulemaking:  Losses  of 
wildlife  and  wildlife  habitat  have 
0(xurred  in  the  Columbia  River  Basin  as 


a  result  of  hydroelectric  development. 
The  Northwest  Power  Act  calls  for  the 
Council  to  adopt  measures  to  protect, 
mitigate,  and  enhance  wildlife  and 
wildlife  habitat  adversely  affected  by 
this  development.  Until  now,  the 
Council's  wildlife  program  has 
addressed  only  the  effects  of  individual 
projects.  As  individual  wildlife 
mitigation  plans  have  been  submitted  to 
the  Council,  concerns  have  been 
expressed  about  the  overall  scope  and 
cost  of  the  wildlife  program.  The 
proposed  amendments  were  prompted 
by  these  concerns. 

2.  The  process  to  date:  Since  1982,  the 
Council,  the  region's  fish  and  wildlife 
agencies  and  Indian  tribes,  and  the 
Bonneville  Power  Administration  have 
been  studying  the  effects  of  hydropower 
development  on  wildlife,  and  developing 
mitigation  plans.  The  Council  approved 
mitigation  plans  for  Libby  and  Hungry 
Horse  dams  in  Montana  in  1987. 
Mitigation  plans  also  have  been 
submitted  to  the  Council  for  the 
Palisades,  Black  Canyon,  Anderson 
Ranch.  Grand  Coulee,  and  Willamette 
Basin  projects.  More  recently,  a 
mitigation  plan  has  been  submitted  for 
the  Albeni  Palls  project  in  Idaho.  In 
September  1988.  the  Council  staff 
released  an  issue  paper  (Wildlife 
Mitigation  Planning,  88-10,  September 
23, 1988]  that  sought  comment  on 
wildlife  mitigation  alternatives  and 
policies  to  guide  the  wildlife  program. 
The  Council  received  written  and  oral 
comment  over  a  4'/2  month  period,  and 
held  further  oral  consultations  after  the 
close  of  written  comment.  The  Albeni 
Falls  plan  was  submitted  too  late  to  be 
included  in  the  issue  paper.  Copies  of 
the  Albeni  Palls  mitigation  plan  are 
available  frpm  the  Council's  Public 
Involvement  Division  at  the  address  and 
telephone  numbers  given  above. 

3.  Proposed  amendments:  Principal 
proposals  are: 

•  To  establish  an  interim,  10-year  goal 
to  protect,  mitigate,  and  enhance  up  to 
one-half  of  the  wildlife  and  wildlife 
habitat  losses  attributable  to  Federal 
hydropower  facilities  in  the  Columbia 
River  Basin; 

•  To  accept  wildlife  loss  estimates 
developed  by  wildlife  agencies  and 
Indian  tribes  as  a  starting  point  for 
mitigation  at  the  Palisades,  Anderson 
Ranch,  Black  Canyon,  Albeni  Falls, 
Grand  Coulee,  and  Willamette  River 
Basin  hydropower  projects; 

•  To  authorize  use  of  wildlife 
mitigation  plans  as  a  starting  point  for 
the  identification  of  wildlife  priorities; 

•  To  create  a  process  and  standards 
to  establish  priorities  for  and  guide 
implementation  of  wildlife  plans  and 


projects' for  the  Federal  hydropower 
projects:  and 

•  To  adopt  general  guidelines  for 
wildlife  mitigation  at  non-Federal 
hydropower  projects  in  the  Columbia 
Basin.  i 

Edward  Sheets,    | 
Executive  Director. 
|FR  Doc.  8&-17992  Filed  8-1-89;  8:45  am| 
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SECURITIES  AND  EXCHANGE 
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[Release  No.  34-27060;  File  No.  SR-MSE- 
89-6] 


Self-Regulatorf  Organizations;  Notice 
Of  Filing  and  Immediate  Effectiveness 
Of  Proposed  Rule  Cttange  by  ttie 
Midwest  Stock  Excttange, 
Incorporated  Relating  to  Various 
Pricing  Ctianges 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b){l),  notice  is  hereby 
given  that  on  July  13, 1989,  the  Midwest 
Stock  Exchange  Inc.,  ("MSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  the  proposed  Rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSE.  pursuant  to  Rule  19b-4  of 
the  Act,  submitted  a  proposed  rule 
change  to  implement  various  changes  to 
its  Transaction  Fee  Schedule.  The  text 
of  the  proposed  fee  changes  is  available 
for  inspection  mid  copying  at  the 
Commission's  Public  Reference  Section 
and  at  the  Exchange.' 


'  The  Exchange  proposes  thnl  in  calculHlinx  Ihe 
value  charge,  as  set  forth  in  the  schedule,  only  the 
first  50,000  shares  will  be  valued  on  non-cross 
trades  executed  after  a  firm  has  reached 
$250,000,000  of  billable  value  during  the  month.  In 
addition,  with  respect  to  credits  and  discounts  for 
round  lot  orders  entered  through  the  MAX  and 
MAX-OTC  Systems,  Ihe  Exchange  proposes  that 
the  order  entering  member  firm  will  receive  a 
network  utilization  credit  of  $.20  per  trade  and  that 
an  accumulated  yearly  value  charge  discount  will 
be  applied  against  a  Hrm's  net  transaction  fees. 
After  having  reached  a  qualifying  accumulated  net 
billable  value  level,  the  firm  will  receive  the 
scheduled  discount  throughout  the  remainder  of  the 
year,  or  until  it  readies  Ihe  next  highest 
accumulated  net  bittable  valuelevel.  Discounts  will 
be  applied  accordiif  to  the  following  schedule: 

Conlinucd 
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Accumulated  net  billable  value 

DisGoant 

(peiceiM) 

R,fl  m  7i  RUliM,                

5 

7.5  to  1(W)  Billion.       

10.0  to  15.0  Bimoti 

15.0  Billien-f- _. _ 

10 
15 
25 

Monttriy  net  transaction  fee 

Discminl 
(pewcBl) 

$.<innnn  tn$7^p«l                     

K> 

$7iaoe  to  sioo,n» 

$im,norv+. 

20 
25 

II.  Self-Regulatory  OrgaaizaliaB's 
Statement  of  the  Purpose  o£,  and 
Statutory  Basn  foe,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  prc^Kiaed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regttlatory  organization  has 
prepared  summaries,  set  forth  in 
SecttoQS  (A),  (B),  and  (C)  below,  of  die 
most  significant  aspect*  of  such 
statements. 

A.  Self-Regulatory  OrganizatJOD  's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  restate  MSB's  Transaction 
Fee  Schedule  and  to  amend  it  to  provide 
an  incentive  for  customers  to  execute 
larger  block  size  trades  on  the 
Exchange. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4)  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  dues,  fees  and  other 
charges  among  Exchange  members  and 
other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  MSE  does  not  believe  that  any 
burden  will  be  ]>iaced  on  competition  as 
a  result  of  the  proposed  rule  change. 


In  addition,  a  monthiy  discount  will  be  applied 
iigainst  net  transaction  Cees  according  to  the 
following  schedule: 

The  proposed  rule  change  also  wilt  provide  that  in 
no  event  will  any  credit  be  appKed  to  the  exien* 
thai  a  Rrm't  noAthly  Excbange  biit  wiU  be  IcM  than 
zero. 


C.  Self-Reguhtory  Orgcmizafitm  's 
Statement  on  Commenis  on  the 
Proposed  Rule  Change  Recerredfwm 
Membersr  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  EfTecdvcaess  of  the 
Proposed  Role  Change  nd  Tianag  for 
Comn^ssion  ActioB 

Because  the  foregoing  rule  change 
estabtishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(bX3)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Role  19b-4.  At  any  time  within  00 
days  of  the  fihng  of  such  proposed  raie 
change,  the  Commissian  may  sammarily 
abrogate  ssch  rule  change  if  it  appears 
to  the  Commission  that  such  actioR  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  SoUdtatioii  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exdiange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission  and  all  written 
comraunicatrans  relating  to  the  proposed 
rule  change  between  the  Cranmission 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DC, 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  File  No.  SR- 
MSE-80-6  and  should  be  submitted  by 
August  23, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated  July  26, 198a 
(onalbaB  G.  Kat2, 

Secretary. 

[FR  Doc.  89-17951  Filed  B-1-89;  »«  am) 

BiLUNQ  coec  nto-ot-M 


(Rsieaae  Na  34-17062;  FIs  No^  SR-4U80- 

Sen-Regulatory  Organizafions; 
Amended  Proposed  Rule  Change  by 
National  Asaodatfon  of  Securttes 
Dealers,  Inc  relaflng  to  the  OTC 
Duiletin  Board  Display  Sarvico 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  ]uly  20, 1989,  the  National 
Association  of  Securities  I>ealers,  bic. 
("NASDH  filed  with  the  Securities  and 
Exchange  Commission  ("Commissian^ 
the  amendment  as  described  in  Items  t 
II.  and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  nUe  change 
from  interested  persons. 

I.  Setf-Segnktory  Ofgaaization's 
Statsaeitf  dt  the  TeiBS  of  SobsUnce  af 
The  Ptofiosed  Ri^  Chaags 

.    On  June  9. 1988.  the  NASD  su^Hnitted 
a  proposed  rule  change  (designated  File 
No.  SR-NASD-88-19).  pursuant  to 
section  19(b)(l}  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  and 
Rule  19b-4  thereunder,  to  establish  the 
OTC  Bulletin  Board  Display  Service 
("Bulletin  Board  Service"  or  "Service"). 
The  Service  is  an  electronic  quotation 
medium  for  securities  traded  over-the- 
counter  ("OTC")  that  are  not  included  in 
the  NASDAQ  System  or  listed  on  a 
national  securities  exchange 
(collectively  referred  to  ai  "Bulletin 
Board  Securities").  Basically,  the  Service 
will  enable  participating  market  makers 
to  enter  quotes  or  indications  of  trading 
interest  in  Bulletin  Board  Securuties  and 
to  update  their  entries  on  a  real-time 
basis.  The  principal  operational  features 
of  the  Service  were  fully  described  in 
File  No.  SR-NASD-88-19  under  item  3. 
"Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change."  *  This  Amendment  does  not 
effect  a  material  change  in  that 
description  nor  does  it  alter  the  terms  of 
Amendment  Nos.  1  and  2,  which  are 
hereby  incorporated  by  reference.* 


'  This  descrtption  was  also  coalained  is  tbe 
CammiMioa's  notice  (bat  solicited  public  comiaenis 
on  File  No.  SR-NASD-sa-ld.  See  Release  No.  M- 
29049  duly  2S.  19B8);  53  FR  29006  |Au«u*t  2.  1988). 

*  Aawndnent  No.  1  was  subnitted  as  AugMl  U) 
198S  and  teicnt)m  the  unsolioted  indicator  lka( 
market  makers  could  attach  to  a  bid  or  oOer  being 
displayed  on  behelf  of  a  retail  cattamer. 
Amendaeat  Na  2.  lubniitted  on  February  2. 19aa. 
incorporated  various  modificatioai  that  reflect  a 
working  ap^ement  between  the  NASO  and 
Commerce  Clearing  House.  Inc/Nulional  Quotitlian 
BuceaM.  Inc.  and  tbe  feet  applicable  to  nitrket 
makers  opting  to  use  the  Service. 


3lW6 
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Amendment  No.  3  to  File  No.  SR- 
NASD-88-19  proposes  a  change  in  the 
manner  in  which  marlcet  makers  would 
be  permitted  to  quote  certain  Bulletin 
Board  Securities.  This  change  solely 
affects  the  quotation  of  foreign 
securities/ADRs  of  issuers  that  are 
exempt  from  the  Act's  reporting 
requirements  pursuant  to  Rule  12g3-2(b] 
(17  CFR  240.12g3-2(b))  thereunder 
(hereinafter  referred  to  as  "foreign 
exempt  securities").  With  respect  to 
these  securities,  the  NASD  is  amending 
its  original  proposal  to  permit  only  a 
static  display  of  market  makers' 
quotations  or  indications  of  interest, 
subject  to  updating  once  each  morning 
and  once  each  afternoon.  More 
specifically,  market  makers  will  be 
permitted  to  update  their  individual 
quotes/indications  in  foreign  exempt 
securities  daily  between  9  and  9:30  a.m. 
(ET)  and  between  noon  and  12:30  p.m. 
(ET).'  Thus,  each  market  maker  in  a 
foreign  exempt  sectuity  will  be  allowed 
a  maximum  of  two  updates  per  day  in 
each  of  those  seciuities.  The  NASD  will 
enforce  compliance  with  this 
operational  requirement  through  an 
automated  surveillance  report.  The  new 
report  will  identify  every  instance  in 
which  a  market  maker  updates  his  quote 
in  a  foreign  exempt  security  outside  the 
prescribed  time  periods  or  enters 
multiple  update  within  those  periods  in 
a  particular  foreign  exempt  security. 
Such  occurrences  will  be  viewed  as 
apparent  violations  of  the  Service's 
operational  requirements  and  be 
forwarded  to  the  NASD's  Market 
Surveillance  Committee  for  review  and 
possible  disciplinary  action. 
Adjudication  of  such  referrals  may 
result  in  limitations  upon  or  suspension 
of  the  market  maker's  quote  update 
capability  respecting  participation  in  the 
Bulletin  Board  Service,  and/or  a 
disciplinary  sanction  pursuant  to  Article 
lU,  Section  1  of  the  NASD  Rules  of  Fair 
Practice.*         . 

Finally,  the  NASD  proposes  to 
uniquely  identify  each  foreign  exempt 
security  displayed  through  the  Service. 
This  display  feature  will  alert  users  to 
the  static  nature  of  quotation 
information  available  on  such  securities 


*  An  update  may  coniist  of  a  market  maker 
insertind  a  new  priced  quotation  or  substituting  an 
unpriced  indication  for  a  priced  entry.  Market 
makers  in  foreign  exempt  securities  (and  in  all  other 
Bulletin  Board  Securities)  will  have  the  option  of 
designating  their  priced  entries  as  firm  or  non-firm 
quotations. 

*  Article  IIL  section  1  requires  NASD  members  to 
observe  high  standards  of  commercial  honor  and 
fust  and  equitable  principles  of  trade.  During  the 
Service's  pilot  period,  the  standard  contract 
governing  market  maker  participation  will  reference 
the  limitations  applicable  to  quotation  of  foreign 
exempt  securities. 


through  the  Bulletin  Board  Service.  To 
identify  the  universe  of  foreign  exempt 
securities  covered  by  this  Amendment, 
the  NASD  will  rely  on  the  Commission's 
most  recent  publication  of  issuers  filing 
information  to  claim  the  Rule  12g3-2(b) 
exemption.' 

II.  Self-Regulatory  Organization's 
Statement  of  The  Purpose  of,  and 
Statutory  Basis,  for.  The  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  an  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-ReguJatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  princ5)al  purpose  of  this  filing  is 
to  allay  concerns,  which  were  raised  by 
the  Commission  staff  and  the  New  York 
and  American  Stock  Exchanges,"  that 
inclusion  of  foreign  exempt  securities  in 
the  Service  would  negate  the  issuers' 
current  exemption  from  the  Exchange 
Act's  reporting  and  disclosure 
requirements.  That  exemption  is 
provided  by  Rule  12g3-2(b)  under  the 
Act  and  is  not  available  for  foreign 
securities/ADRs  quoted  in  an 
"automated  inter-dealer  quotation 
system."  When  Rule  12g3-2  was  last 
amended  in  1983,  the  foregoing  phrase 
was  added  to  eliminate  the  exemption's 
availability  for  foreign  securities/ADRs 
admitted  to  the  NASDAQ  market  after 
October  5, 1983.''  However,  "automated 
inter-dealer  quotation  system"  is  not 
defined  in  Rule  12g3-2  and  could  be 
interpreted  to  include  electronic 
quotation  media  along  the  lines  of  the 
Bulletin  Board  Service.  Although  the 
Service  lacks  many  of  the  NASDAQ 
market's  operational  characteristics 
(particularly  affirmative  action  by  an 
issuer  to  seek  inclusion],  the 
Commission  staff  believes  that  the 
Service's  features  are  sufficiently  similas 


»  See.  e.g..  Release  No.  34-25902  (July  13, 1988).  S3 
FR  27418-32  duly  20. 19Ba 

*  See.  respectively,  letters  to  lonathan  G.  Kalz, 
Secretary.  Seoirities  and  Exchange  Commission, 
from  James  E.  Buck,  Senior  Vice  President  and 
Secretary,  New  York  Stock  Exchange.  Inc..  dated 
October  13. 1988.  and  from  Carrie  E.  Dwyer.  Senior 
Vice  President,  and  General  Counsel,  American 
Stock  Exchan|e.  Inc..  dated  October  14. 1988. 

'  Release  Np.  34-20264  (October  8. 1983). 


to  NASDAQ  as  to  jeopardize 
maintenance  of  the  Rule  12g3-2(b) 
exemption  vis-a-vis  issuers  of  foreign 
exempt  securities  quoted  in  the  Service. 

Amendment  No.  3  to  File  No.  SR- 
NASD-88-19  is  designed  to  allow 
inclusion  of  foreign  exempt  securities  in 
the  Service  without  nullifying  the 
issuers'  continued  exemption  under 
Exchange  Act  Rule  12g3-2(b).  This  result 
is  justified  by  the  static  nature  of 
quotation  information  that  will  be 
available  on  foreign  exempt  securities 
under  the  terms  of  this  amendment. 
Specifically,  while  market  makers  may 
update  their  quotes  at  any  time  in  most 
Bulletin  Board  Securities,  foreign  exempt 
securities  may  only  be  updated  twice 
daily.  Consequently,  market  makers  in 
these  securities  are  most  likely  to  insert 
non-firm  quotes  or  unpriced  indications 
of  interest.  By  restricting  market  makers' 
update  capabilities  with  respect  to 
foreign  exempt  securities,  the  Service's 
capacity  to  display  quotation 
information  on  such  issues  amounts  to 
an  electronic  dellivery  of  static 
information.  In  this  regard,  the  Service 
resembles  the  National  Quotation 
Bureau,  Inc.'s  ('WQB")  delivery  of  static 
information  on  securities  quoted  in  the 
Pink  Sheets™  to  vendors  that  market 
screen-based  services  for  accessing  such 
information.  Given  that  NQB's  Pink 
Sheets™  include  several  hundred 
foreign  exempt  securities,  the 
Commission  apparently  views  screen- 
based  access  to  static  quotes/ 
indications  on  those  securities  as  not 
constituting  their  quotation  in  an 
"automated  inter-dealer  quotation 
system"  for  purposes  of  the  Rule  12g3- 
2(b)  exemption.  Accordingly,  the  NASD 
hereby  requests  comparable  treatment 
of  foreign  exempt  securities  quoted  in 
the  Service,  on  a  static  basis,  pursuant 
to  the  terms  of  this  Amendment. 

Statutory  Bases 

In  its  initial  filing  (dated  June  9. 1988) 
to  gain  approval  of  the  Bulletin  Board 
Service,  the  NASD  cited  sections 
llA(a)(l),  15A(b)  (6)  and  (11)  of  the  Act 
as  providing  the  statutory  bases  for  the 
Service.  Further,  the  NASD  explained 
how  the  Servioe's  design  and 
operational  features  would  further  the 
statutory  intent  of  each  provision. 
Because  the  instant  Amendment  does 
not  materially  modify  the  Service's 
operational  features  and  only  impacts  a 
small  subset  of  prospective  Bulletin 
Board  Securities,  the  NASD  hereby 
reiterates  its  original  statement  on  the 
statutory  bases  that  could  sustain  the 
Commission's  approval  of  the  Service. 

As  noted  above.  Amendment  No.  3  to 
File  SR-NASD-88-19  would  establish 
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certain  restrictions  on  the  manner  in 
which  market  makers  could  quote 
foreign  exempt  securities  via  the 
Service.  Section  15A(b)(ll)  of  the  Act 
empowers  the  NASD  to  regulate  the 
form  and  content  of  quotations 
distributed  on  OTC  securities.  Such 
regulations,  however,  must  be  structured 
to  produce  fair  and  informative 
quotations  and  to  promote  orderly 
procedures  for  collecting,  distributing, 
and  publishing  quotations.  The  NASD 
believes  that  its  modified  procedures  for 
quotation  of  foreign  exempt  securities  in 
the  Service  are  consistent  with  the 
regulatory  objectives  in  section 
15A(b)(ll)  of  the  Act. 

Finally,  the  NASD  notes  that  sections 
15A(b)  (2)  and  (7)  of  the  Act  require  the 
capacity  to  enforce  members' 
compliance  with  NASD  rules  through 
systematic  surveillance  and  appropriate 
self-regulatory  action.  In  conjunction 
with  implementation  of  the  Service,  as 
hereby  amended,  the  NASD  will  have 
an  automated  capabiUty  for  monitoring 
compliance  with  the  unique 
requirements  governing  quotation  of 
foreign  exempt  securities.  Any  failure  to 
observe  those  requirements  will  be 
reviewed  by  the  NASD's  Market 
Surveillance  Committee  for  appropriate 
regulation  action  including  the  possiUe 
impositioa  of  a  disciplinary  sanction 
pursDant  to  Article  IIL  Section  1  of  the 
NA^  Rules  of  Fair  Practice. 

Iq  sum;  tlte  NA^  believes  that  am]:^ 
statutory  bases  exist  lor  the 
Commission's  approval  of  File  Na  SR- 
NASD-8d-19  in  this  amended  form. 

B.  Self-Regulatory  Organization's 
Statenwnt  on  Burden  on  Competition 

Amendment  No.  3  to  File  No.  SR- 
NASD-88-19  does  not  impose  any 
burden  on  competition.  The  more 
restrictive  procedures  for  quoting 
foreign  exempt  securities  in  the  Service 
wilt  apply  with  equal  force  to  all  market 
makers  utilizing  the  Service  to  quote 
such  securities.  Likewise,  market  maker 
participation  in  the  Service  remains 
voluntary  as  to  all  Bulletin  Board 
Securities.  The  principal  effect  of  this 
Amendment  is  to  assure  equal 
treatment,  in  relation  to  application  of 
the  Rule  12g3-2(b)  exemption,  among 
providers  of  screen-based  services 
displaying  static  quotation  information 
on  foreign  exempt  securities  traded 
OTC. 

C  Self-Regulatory  OrganizatioR  's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  NASD  did  not  solicit  or  receive 
comments  on  Amendment  No.  3  to  Pile 
No.  SR-NASD-88-19. 


in.  Date  of  Effectiveness  of  the 
Proposed  Rale  Change  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  writioi  date,  views,  and 
argnments  craceming  the  foregoing. 
Persons  making  written  submiseions 
should  file  six  copies  tiiereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule  change 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
puMic  in  accordance  with  the  provisions 
of  5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  wiH  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  23, 1989. 

For  the  Conunission,  by  the  Division 
Market  Regulatiot).  pursnant  to  delegated 
authority,  17  CFR  200.30-3(a)(12).' 

Dated:  luiy  28. 1989. 
lonatiian  G.  Katz. 
Secretary. 
[FR  Doc.  89-18017  Filed  8-1-.89:  8:45  am) 
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SciHtegulstory  Organlzatlona;  Notfc* 
of  Proposed  Rule  Cliange  by  National 
Association  of  Securities  Dealsrst  kic 
Relating  to  Amendments  to  tlie 
Examination  Spedficattons  and  Study 
Outline  for  the  Direct  Partlcipatton 
Programs  Umlted  Representative 
("Series  22")  Eicaminatlon 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act**), 


15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  11, 1989,  the  National 
Association  of  Securities  Dealers,  ln& 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commissixui") 
the  proposed  rule  change  as  described 
in  Items  L  11,  and  III  below,  which  items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
tlie  Proposed  Rule  Change 

The  NASD  hereby  submits 
amendments  to  the  examination 
specifications  and  study  outline  for  tiie 
Direct  Participation  Progranu  Limited 
Representative  ("Series  22") 
qualifications  examination.  The 
amendments  delete  material  pertaining 
to  programs  that  are  no  longer  generaOy 
offered,  revise  materials  pertaining  to 
taxation,  and  mclude  new  material 
pertainnig  to  recently  effective 
regulations  affecting  direct  participation 
programs.  The  number  of  questions  per 
examination  and  the  examination  time 
are  una^ected  by  the  amendments. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws,  Schedules  to  the  By- 
Laws,  Rales,  practices  or  procedures. 

II.  Seif-Regulatory  Organizatioo's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ciiaoge 

In  its  filing  with  the  Commission,  the 
NASD  kicluded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  ^}ecified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ctumge 

Pursuant  to  section  15A(g)(3)  of  the 
Act.  the  NASD  is  authorized  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members.  To  this 
end.  the  NASD  has  developed 
examinations  that  it  administers  to 
establish  that  such  persons  have 
attained  the  requisite  levels  of 
knowledge  and  competence.  The  NASD 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
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amendments  are  necessary  or 
appropriate  in  view  of  changes 
pertaining  to  the  subject  matter  covered 
by  the  examinations. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(g)(3)  of  the  Act,  which  authorizes 
the  nASD  to  prescribe  standards  of 
training,  experience,  and  competence  for 
persons  associated  with  NASD 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
amendments  to  the  Series  22 
examination  specifications  and  study 
outline  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

in.  Date  of  EffectiveneM  of  the 
Proposed  Rule  Change  and  Tuning  for 
Commission  Action 

Within  SS^days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Bnding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  (he 
Commission's  Public  Reference  Room. 
Copies  of  such  Tiling  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  23, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegHted 
authority.  17  CPR  200.30-3(a)(12). 

Dated:  |uly  28, 1989.  . 

lonathan  G.  Kalz, 
Secretary.  j 

[FR  Doc.  89-18018  Filed  8-1-89;  8:45  am| 
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(Release  No.  34-27066;  RIe  No.  SR-NASO- 
89-28] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Ctiange  by  National 
Association  of  Securities  Dealers,  Inc^ 
Relating  to  Amendments  to  ttie 
Examination  Specifications  and  Study 
Outline  for  ttw  Direct  Participation 
Programs  Limited  Principal  ("Series 
39")  Examination 

Pursuant  to  section  19(b](l]  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  July  11. 1989,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  hereby  submits 
amendments  to  the  examination 
specificationa  and  study  outline  for  the 
Direct  Participation  Programs  Limited 
Principal  ("Series  39")  qualifications 
examination.  The  amendments  add  new 
questions  to  the  section  concerning 
financial  responsibility  rules,  delete 
questions  from  the  section  pertaining  to 
the  structure  of  direct  participation 
programs  (which  material  is  covered  by 
the  Series  22  examination),  add 
questions  concerning  Commission  Rules 
15c2-4  and  lOb-9,  and  update  material 
concerning  NASD  and  Commission 
rules.  In  addition,  candidates  will  be 
required  to  obtain  a  score  of  70%  on 
both  the  entire  examination  and  the 
section  pertaining  to  financial 
responsibility.  The  number  of  questions 
per  test  and  the  testing  time  are 
unchanged. 


The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws.  Schedules  to  the  By- 
Laws,  Rules,  practices  or  procedures. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A).  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  section  15A(g)(3)  of  the 
Act,  the  NASD  is  authorized  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members.  To  this 
end,  NASD  has  developed  examinations 
that  it  administers  to  establish  that  such 
persons  have  attained  the  requisite 
levels  of  knowledge  and  competence. 
The  NASD  periodically  reviews  the 
content  of  the  examinations  to 
determine  whether  amendments  are 
necessary  or  appropriate  in  view  of 
changes  pertaining  to  the  subject  matter 
covered  by  the  examinations. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(g)(3)  of  the  Act,  which  authorizes 
the  NASD  to  prescribe  standards  of 
training,  experience,  and  competence  for 
persons  associated  with  NASD 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
amendments  to  the  Series  39 
examination  specifications  and  study 
outline  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 
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IlL  Date  of  Effectiveoeae  of  the 
Proposed  Rule  Change  and  TiUBg  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  ^is  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubbc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  23, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3{a){12). 

Dated:  ]uly  20, 1969. 
lonathan  G.  Katz, 
Secretary. 

[PR  Doc  89-10019  Filed  8-l-«:  8:45  am] 
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[Release  No.  34-27067;  RIe  No.  SR-NASO- 
89-27] 

Setf-Regutatory  Organizations; 
Proposed  Rule  Otange  by  Nationai 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Study  Outline  and 
Specifications  for  SeHes  N 
Examination,  Assistant 
Representative— Order  Processing. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l},  notice  is  hereby  given 


that  on  )uly  11, 19S9,  the  National 
Aseodation  of  Secnritiee  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Comnussion") 
the  proposed  rule  change  as  described 
in  Items  I,  U.  and  III  bebw,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  tA  the  Terms  of  Substance  of 
the  Proposed  Rule  Chaose 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"!  hereby  submits 
the  examination  specifications  and 
study  outline  for  the  registration 
category  of  Assistant  Representative — 
Order  Processing.  The  examination  will 
be  designated  Series  II.  These  items  do 
not  involve  any  textual  changes  to  the 
NASD's  By-Laws,  Schedules  to  the  By- 
Laws,  rules,  practices  or  procedures. 
The  amendment  ot  Schedule  C  of  the  By- 
Laws  setting  forth  the  registration 
category  has  been  filed  separately  [see 
SR-NASD-88-2e)  and  approved  by  the 
Commission  on  Jane  12, 1989  (Securities 
Exchange  Act  Release  No.  26920  (June 
12, 1^,  54  FR  26289.  (June  22, 1989). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

It  is  the  NASD's  responsibility  under 
section  15A(g)(3)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members. 
Pursuant  to  this  statutory  obligation,  tiie 
NASD  has  developed  examinations  that 
are  administered  to  establish  that 
persons  associated  with  NASD  members 
have  attained  specified  levels  of 
competence  and  knowledge. 

The  Assistant  Representative— Order 
Processing  category  will  apply  to  those 
persons  associated  with  a  member  who 
record  and  submit  unsolicited  orders 


from  the  member's  existing  customers  in 
all  products  except  municipal  securities 
and  direct  participation  progrenu.  lliey 
will  not  be  able  to  share  in  transaction- 
based  compensation,  open  new 
accounts,  or  render  investment  advice, 
and  must  be  under  the  direct 
supervision  of  a  registered  principaL 
Accordingly,  the  examination,  as 
refiected  in  the  specifications  and  study 
outline,  will  cover  the  fundamentals  of 
securities  products  and  markets,  the 
documentation  of  customer  accounts, 
providing  price  infonnation,  and  order 
processing,  as  well  as  the  basic  industiy 
structure  and  regnlations  concerning 
these  functions. 

B.  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  NASO  does  not  believe  that  the 
new  registration  category  or  the  study 
outline  and  specifications  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  regarding  the  study  outline 
and  specifications  were  neither  solicited 
nor  received.  Comments  regarding  the 
Assistant  Representative — Order 
Processing  registration  category  were 
solicited  and  are  discussed  in  SR- 
NASD-68-26  and  the  related  approval 
order  of  the  Commission.  • 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  'Hming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A  By  order  approve  such  proposed 
rule  change,  or 

R  Institute  procedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interest  persons  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  foregoing.  Persons 
maldng  written  submissions  should  file 
six  cc^ies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 


'  See  Securities  Exdiange  Act  Release  No.  2es2ti. 
Supra. 
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450  Fifth  Street.  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  Hied  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  Ble 
number  in  the  caption  above  and  should 
be  submitted  by  August  23, 1989. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3&-3(a)(t2). 

Dated:  July  28, 1989. 
Joiuitlian  G.  Katz, 
Secretary. 

(PR  Doc.  89-18020  Filed  8-1-89;  8:45  am] 
MLUNQ  COOE  WIO-OI-M 


[FN*  No.  81-825] 

Application  and  Opportunity  for 
Hearing:  GNLV,  CORP. 

July  27, 1989. 

Notice  is  hereby  given  that  GNLV, 
CORP.  ("Applicant")  has  filed  an 
application  pursuant  to  section  12(h]  of 
the  Securities  Exchange  Act  of  1934,  as 
amended,  (the  "1934  Act")  for  an  order 
exempting  Applicant  from  certain 
reporting  requirements  under  section 
15(d)  of  the  1934  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  the  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 

Notice  is  further  given  that  any 
interested  person,  not  later  than  August 
21, 1989,  may  submit  to  the  Commission 
in  writing  his  views  or  any  substantial 
facts  bearing  on  the  application  or  the 
desirability  of  a  hearing  thereon.  Any 
such  communication  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  the  hearing,  the  reason  for 
such  request  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 


orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponetaent  thereof.  At  any  time 
after  that  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Jonathan  G.  Kats, 

Secretary. 

[FR  Doc.  89-18021  Filed  8-1-89;  8:45  am] 

MLUNO  CODE  S01(M)1-M 


SMAU.  BUSiNESS  ADMiNiSTRATION 

[Dtdaration  of  Disaster  l.o«n  Area  #2361; 
Amdtjjtl] 

Kentuclcy  (And  Contiguoua  Counties  in 
the  States  of  West  Virginia,  Virginia  & 
Tennessee);  Declaration  of  Disaster 
Loan  Area 


The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notices  of  Amendment  to  the 
President's  declaration  dated  July  8, 12, 
and  13, 1989,  to  include  the  counties  of 
Breathitt,  Letcber,  Hagoffin,  Owsley, 
Pike,  and  Whitley,  in  the 
Commonwealifa  of  Kentucky,  as  a  result 
of  damages  from  severe  storms  and 
flooding,  and  to  establish  the  incident 
period  as  June  15  through  and  including 
July  6, 1989. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  counties  of  Lee. 
McCreary.  Morgan,  and  Wolfe,  in  the 
Commonwealth  of  Kentucky;  Mingo 
County  in  the  State  of  West  Virginia; 
Buchanan,  Dickerson,  and  Wise 
Counties  in  the  State  of  Virginia;  and 
Campbell  and  Scott  Counties  in  the 
State  of  Tennessee,  may  be  filed  imtil 
the  specified  date  at  the  previously 
designated  looation. 

The  number  assigned  to  the  State  of 
West  Virginia  for  economic  injury  is 
679100  and  for  the  State  of  Virginia  the 
economic  injury  number  is  679200. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  August  29, 1989, 
and  for  econoBiic  injury  until  the  close 
of  business  on  March  30, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59006) 

Date:  July  24. 1989. 
Alfred  E-Judd. 

Acting  Deputy  Associate  Administrator  for 

Disaster  Assistance. 

(FR  Doc.  89-17985  Piled  8-1-89;  &-45  am] 


[Declaration  of  Disaetor  Loan  Area  #2354; 
AmdL#6] 

Louisiana  (and  Contiguous  Counties  in 
the  States  of  Texas,  Arkansas  & 
Mississippi);  DeciHration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notice  of  Amendment  to  the  President's 
declaration,  dated  July  13, 1989,  to 
include  the  parishes  of  Jackson  and 
Webster,  in  the  State  of  Louisiana,  as  a 
result  of  damages  from  severe  storms 
and  flooding  which  occurred  May  4 
through  May  27, 1989. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 
contiguous  or  primary  counties  for  the 
same  occurrence. 

This  notice  is  being  issued  for  record 
purposes  only,  as  the  termination  date 
for  filing  applications  for  physical 
damage  closed  on  July  18, 1989. 
However,  the  termination  date  for  filing 
applications  for  economic  injury 
remains  the  close  of  business  on 
February  20, 1990. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Date:  July  25, 19891 
Bernard  Kulik, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc  89-17956  Filed  8-1-89;  8:45  am] 

BtLUNQ  CODE  i02S-01-M 


[Declaration  of  Ditaster  Loan  Area  #2368; 
Amdt#1] 

Louisiana  (and  Contiguous  Counties  in 
the  State  of  Arkansas);  Declaration  of 
Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  the 
Notice  of  Amendment  to  the  President's 
declaration,  dated  July  20, 1989,  to 
include  the  parishes  of  Bienville, 
Bossier,  Jefferson  Davis,  Lafayette,  St. 
Landry.  Vermilion.  Vernon,  and 
Webster,  in  the  State  of  Louisiana,  as  a 
result  of  damages  from  Tropical  Storm 
Allison  beginning  on  June  25, 1989. 

In  addition,  applications  for  economic 
injury  from  small  businesses  located  in 
the  contiguous  parishes  of  Acadia, 
Caddo,  Claiborne,  and  Lincoln,  in  the 
State  of  Louisiana  and  Columbia, 
Lafayette,  and  Miller  Counties,  in  the 
State  of  Arkansas^  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  previously  been  named  as 


Federal  Register  /  Vol.  54,  No.  147  /  Wednesday.  August  2.  1960  /  Notices 


31911 


contiguous  or  primary  counties  for  the 
same  occurrence. 

The  number  assigned  to  the  State  of 
Arkansas  for  economic  injury  is  679900. 

All  other  information  remains  the 
same;  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  the 
close  of  business  on  September  16, 1989, 
and  for  economic  injury  until  the  close 
of  business  on  April  18, 1990. 

[Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Date:  July  25, 1989. 
Bemud  KuLk, 

Deputy  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  89-17957  Filed  8-1-69;  8:45  am] 

DILUNG  CODE  S02S-01-M 

[Application  No.  07/07-0094] 

Midland  Capital  Corp.;  Application  for 
a  Sman  Business  Investment  Company 
License 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
[SBIC]  under  the  Provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ( 15  U.S.C.  661  e^  seg.)  has 
been  filed  by  Midland  Capital  Corp. 
(Applicant],  One  Petticoat  Lane,  Suite 
110, 1020  Walnut  Street,  Kansas  City, 
Missouri  64106,  with  the  Small  Business 
Administration  pursuant  to  13  CFR 
107.103  (1989). 

The  proposed  Officers.  Directors  and 
Shareholders  of  the  Applicant  will  be  as 
follows: 


Percent 

Name 

Title  or 

o( 

position 

owner- 
snip 

Neil  E.  Sprague,  1216 

President  and 

West  73rcl  Street, 

Manager. 

Kansas  City.  MO 

64114. 

Ronald  L  Blunt,  318 

Vice 
President/ 

Huntington  Road, 

Kansas  City,  MO 

Director. 

84113. 

Lee  H.  Greif.  8807 

Vice 
Presibent/ 

Cedar,  Prairie 

Village,  KS  68207. 

Director. 

Kendnck  T.  Wallace 

Secretary 

5845  Windsor  Drive, 

Fainway.  Kansas 

66205. 

Jeflery  L  Git>bs.  3601 

Assistant 
Secretary. 

Central  Avenue, 

. 

Kansas  City.  MO 

64111. 

Midland  Bank.  One 

Sharel>oUer 

60 

Petticoat  Lane,  Suite 

110, 1020  Walnut 

Street  Kansas  City, 

MO  64106. 

College  Boulevard 

Sharehoidar — 

28 

National  Bank.  4650 

College  BoHtovard. 

Overtmd  Pwk.  KS 

"..- 

66211. 

Name 

Tide  or 

of 

position 

owner- 
ship 

Tower  Bank.  1314 

Shareholder — 

12 

Nortti  38tt)  Street, 

Kansas  City,  KS 

66102. 

The  Applicant,  a  Missouri 
corporation,  is  expected  to  begin 
operations  with  $1,000,000  of  private 
capital.  The  Applicant  will  conduct  its 
activities  in  the  States  of  Missouri  and 
Kansas. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  the  proposied  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  existing 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  &nall 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street  NW.. 
Washington.  DC  20416. 

A  copy  of  the  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Kansas  City,  Missouri  and 
Kansas  City,  Kansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  59.011,  Small  Business 
Investment  Companies) 
Rol)ert  G.  Lineberry, 

Deputy  Associate  Administrator  for 
Investment 

Dated:  ]uly  27, 1989. 
(FR  Doc.  89-17959  Filed  8-1-89:  8:45  am] 

BILUNG  COOE  KSS-OI-II 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

[Order  89-7-44;  Dockets  46110  and  46111] 

Applications  of  Flight  International, 
Inc.  for  Certificate  Authority  Under 
Subpart  Q 

AOENCV:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
issue  orders  finding  Flight  International, 
Inc.,  fit  and  awarding  it  certificates  of 
public  convenience  and  necessity  to 
engage  in  domestic  and  foreign  charter 


air  transportation  of  persons,  property 
and  mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  11, 1989. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dock^s 
46110  and  46111  and  addressed  to  the 
Documentary  Services  Division  (C-55, 
Room  4107],  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Washington,  DC  20590  and  should  be 
served  upon  the  parties  bsted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590,  (202)  366-2340. 

Dated:  July  26. 1980. 
lefftey  N.  Slme, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc  89-17942  Filed  8-1-89;  8:45  am] 
BIUJNO  COOE  4t1«-»-ll 


[Onter  89-7-45]  Order  to  show 


Fitness  Determination  of  Central 
States  Airlines,  Inc. 

AOEMCV:  Department  of  Transportation. 
ACTION:  Notice  of  commuter  air  carrier 
fitness  determination. 

SUMMARY:  The  Department  of 
Transportation  is  proposing  to  find 
Central  States  Airlines,  Inc^  fit,  willing, 
and  able  to  provide  commuter  air 
service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act 

Responses:  All  interested  persons 
wishing  to  respond  to  the  Department  of 
Transportation's  tentative  fitness 
determination  should  file  their 
responses  with  the  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation,  400  Seventh  Street,  SW., 
Room  6401,  Washington,  DC  20590,  and 
serve  them  on  all  persons  listed  in 
Attachment  A  to  the  order.  Responses 
shall  be  filed  no  later  than  August  11, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2340. 

Dated:  July  26, 1989. 
Jeffrey  N.  Shrae, 

Assistant  Secretary  for  PoJicy  and 
InternaUenal  Affairs. 
[FR  Doc  89-17943  Filed  ft-1-88;  8:45  am] 

■HUMC  COOE  4*W-U-«I 


BEST  COPY  AVAILABLE 
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tOnter  89-7-38;  Doektts  46252  and  46271 1 

Applications  of  Pacific  Interstate 
Airlines,  Inc.  for  Certificate  of 
AuttKMlty  Under  Subpart  Q 

AGENCY:  Department  of  Transportation. 
action:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should  not 
(1)  find  Pacific  Interstate  Airlines,  Inc. 
(PIA)  (and  its  corporate  successor, 
Carnival  Air  Lines.  Inc.  (CAL)]  fit, 
willing,  and  able  to  provide  interstate, 
overseas,  and  foreign  scheduled  air 
transportation  of  passengers,  property, 
and  mail;  and  (2)  approve  the  transfer  of 
the  certficate  of  public  convenience  and 
necessity  currently  held  by  PIA  for 
interstate  and  overseas  air 
transportation  to  CAL;  and  (3)  issue  a 
certificate  of  public  convenience  and 
necessity  to  CAL  authorizing  the  carrier 
to  provide  foreign  scheduled  air 
transportation  between  the  United 
States,  on  the  one  hand,  and  the 
Bahamas,  on  the  other. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  10. 1989. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  Tiled  in  Dockets 
46252  and  46271  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Atachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 

Delores  King.  Air  Carrier  Fitness 
Division  (P-56.  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  July  25, 1989. 
leffray  N.  Shane, 

Assistant  Secretary  for  Policy  and 
Internationa]  Affairs. 
|FR  Doc.  89-17941  Filed  8-1-89;  8:45  am] 
numa  cooe  mio-u-m 


Federal  Aviation  Administration 

Parts  Manufacturers  Approval 
Program  Evaluation 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  availability. 

summary:  The  Parts  Manufacturers 
Approval  Evaluation,  Phase  2  Report 
provides  the  results  of  the  second  phase 
of  an  independent  study  conducted  for 
the  FAA  of  parts  manufacturer  approval 


(PMA)  procedures.  The  report  also 
contains  the  independent  study  team's 
recommendations  for  standardization  of 
the  PMA  procedures. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Bnice  Kaplan,  Federal  Aviation 
Administration.  Aircraft  Certification 
Service.  Aircraft  Engineering  Division. 
Policy  and  Procedures  Branch.  AIR-110. 
800  Independence  Avenue  SW.. 
Washington.  DC  20591.  Telephone:  (202) 
267-9596. 
SUPPLEMENTARY  INFORMATION: 

Bacl(9t)und 

Parts  manufacturer  approval  (PMA)  is 
a  means  by  which  the  FAA  approves 
production  of  replacement  parts  for 
aircraft  and  engines.  The  PMA 
replacement  parts  may  be  manufactured 
by  someone  other  than  the  original 
equipment  manufacturer  (OEM). 

Pursuant  to  Chapter  14  of  the  CFR 
Federal  Aviation  Regulations,  part  21. 
S  21.303(c)(4).  a  PMA  can  be  obtained  by 
two  methods:  (1)  Submitting  'Test 
reports  and  computations  necessary  to 
show  that  the  design  of  the  part  meets 
the  airworthiness  requirements  of  the 
Federal  Aviation  Regulations  applicable 
to  the  product  on  which  the  part  is  to  be 
installed."  on  (2)  Showing  "that  the 
design  of  the  part  is  identical  to  the 
design  of  a  part  that  is  covered  under  a 
type  certificate."  This  second  method  of 
approval,  commonly  known  as 
"identicality,"  involves  comparing  the 
design  data  submitted  by  the  PMA 
applicant  to  data  which  the  OEM 
submitted  to  get  the  original  design 
approval  of  the  aircraft,  engine,  or 
propeller. 

The  FAA  issued  notices  of  proposed 
rulemaking  (NPRM)  in  1977  and  1981 
intending  to  simplify  and  clarify  the 
PMA  process.  The  public  comments  and 
discourse  in  response  to  the  NPRM 
revealed  extensive  confusion  dnd 
controversy  about  PMA,  and  indicated 
that  PMA  procedures  may  riot  be 
uniform  among  FAA  aircraft 
certiflcation  offices  (ACO).  PMA  holders 
claimed  that  many  of  the  provisions  of 
the  NPRM's  were  anticompetitive  and  a 
barrier  to  market  entry  for  small 
businesses.  OEM's  claimed  that  FAA's 
data  comparison  procedure  constitutes 
unauthorized  and  unfair  use  of  their 
data,  and  some  OEM's  have  denied  FAA 
access  to  their  data  for  PMA  purposes. 

In  July  of  1984,  the  FAA. 
commissioned  an  independent  study 
team  to  evaluate  the  PMA  process  and 
to  make  recommendations  aimed  at 
alleviating  the  confusion  and 
controversy  over  PMA  rulemaking 
proceedings.  The  purpose  of  the  study 
was  to  identify  the  key  PMA  issues;  to 


identify  current  PMA  policies  and 
procedures;  to  develop  alternatives  to 
current  PMA  regulations,  policies  and 
procedures;  and  to  prepare  the  required 
analyses  to  support  selected 
alternatives.  With  the  initiation  of  the 
study,  the  FAA  withdrew  the  pending 
NPRM's  and  decided  to  delay  any 
regulatory  activity  until  the  study  was 
completed.  Phase  I  of  the  study,  which 
developed  alternatives  to  current  PMA 
regulations,  policies,  and  procedures, 
was  completed  in  December  1984. 

The  Phase  2  report,  as  a  continuation 
of  the  Phase  I  report,  evaluates  those 
alternatives  and  several  issues  common 
to  all  the  alternatives.  The  Phase  2 
report  concludes  that  there  are 
procedural  inconsistencies  in  PMA  as 
currently  practiced  in  the  FAA.  and 
recommends  that  the  FAA  standardize 
PMA  procedures  through  revised 
advisory  material  and  an  employee 
training  oourse.  The  report  further 
recommends  that  the  FAA;  (1) 
Emphasise  the  marking  of  all  PMA 
parts;  (2)  Not  create  a  class  of  non- 
safety  significant  parts;  (3)  Provide 
procedures  to  allow  PMA  on 
replacement  parts  for  TSO  articles  and; 
(4)  Issue  an  advance  notice  of  proposed 
rulemaking  inviting  public  comment  on 
the  advisability  of  revising  the 
regulations  to  include  distributors,  as 
well  as  manufacturers  and  installers,  of 
aircraft  replacement  and  modification 
parts. 

How  to  Obtain  Copies 

Copies  of  the  "Part  Manufacturers 
Approval  Program  Evaluation,  Phase  2 
Report"  may  be  obtained  by  mailing  a 
check  or  money  order  in  the  amount  of 
$20.00  per  copy  to  COMSIS  Corporation, 
8737  Colesville  Road.  Suite  1100.  Silver 
Spring.  MD  20910. 

Issued  in  Washington.  DC,  on  July  26. 1989. 
lohn  K.  McGrath. 
Acting  Assistant  Director,  Aircraft 
Certification  Service. 
(FR  Doc  89-18015  Filed  8-1-89;  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement;  Kent 
and  Ottawa  County,  MIclilgan 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  proposed  construction  of 
M-6,  the  Grand  Rapids  South  Beltline 


from  1-196  to  1-96  in  Ottawa  and  Kent 
County,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  A.  Kirchensteiner,  District 
Engineer,  Federal  Highway 
Administration,  123  W.  Allegan  Street. 
Room  211,  Lansing,  Michigan  48933, 
Telephone:  (FTS)  374-1851  or 
(Commercial)  (517)  377-1851  or  Mr. 
Andrew  J.  Zeigler.  Resources  Specialist. 
Project  Services  Section,  Bureau  of 
Transportation  Planning.  Michigan 
Department  of  Transportation.  P.O.  Box 
3005a  Lansing.  Michigan  48909, 
Telephone:  (517)  373-3251. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA.  in  cooperation  with  the 
Michigan  Department  of  Transportation, 
(MDOT),  is  preparing  an  Environmental 
Impact  Statement  (EIS)  for  a  new  State 
trunkline  from  1-196  to  1-96  in  Kent  and 
Ottawa  County.  Michigan.  The  proposed 
project  is  approximately  20  miles  in 
length  and  is  needed  to  improve  east- 
west  travel  service  to  a  rapidly- 
developing  area  in  southern  Kent  and 
Ottawa  County,  and  function  as  a 
bypass  around  Grand  Rapids,  Michigan. 
The  limits  for  the  study  extend  between 
1-196  near  6tfa  Avenue  on  the  west  and 
1-96  near  Witneyville  on  the  east  The 
alignment  alternatives  pass  between 
60th  and  68th  streets.  Alternatives  under 
consideration  include  (1)  taking  no 
action:  (2)  upgrading  the  existing  road 
network;  construction  of  a  new  facility 
either  as  (3)  a  boulevard  (controlled 
access)  having  at-grade  intersections 
with  the  local  streets;  or  (4)  a  freeway 
(limited  access)  to  be  built  as  a  divided 
highway  with  access  at  selected 
interchanges  with  major  highways  and 
separated  by  structures  from  other  local 
roads;  and  (5)  a  transit  alternative  to 
assess  the  feasibility  of  expanding  the 
existing  bus  system  and  reduce 
projected  highway  travel  demand  by  2 
to  3  percent  in  the  corridor. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizen's  who  have  previously 
expressed  or  are  known  to  have 
interests  in  this  proposal.  The  U.S. 
Environmental  Protection  Agency.  U.S. 
Fish  and  Wildlife  Service  and  Michigan 
Department  of  Natural  Resources  are 
requested  to  be  cooperating  agencies  on 
this  project.  A  scoping  document  has 
been  prepared  identifying  the 
alternatives  and  the  potential  social, 
economic,  and  environmental  issues 
involved.  This  document  has  been 
provided  to  the  above  agencies  and  is 
available  to  all  interested  agencies, 
organizations,  and  individuals  on 
request.  Comments  on  the  scoping 


document  and  issues  identified  are 
invited  from  the  above  agencies  and 
other  interested  parties.  Requests  for  a 
copy  of  the  scoping  document  or  any 
comments  submitted  should  be 
addressed  to  the  above  contact  persons, 
or  in  Michigan,  by  calling  the  toll-free 
information  line  for  this  project  (1-800- 
255-4354).  When  calling  from  out-of- 
state,  contact  may  be  made  by  using 
(312)  666-3788.  The  closing  date  for 
comments  is  August  28, 1969.  An 
extensive  public  involvement  program 
will  be  conducted  as  part  of  the  project. 
Opportunities  to  voice  comments  and 
concerns,  and  to  be  kept  informed  of  key 
developments  throughout  this  study  will 
be  provided  by  newsletters  and 
comment  forms,  a  toll-free  information 
line,  newspaper/radio/TV 
announcements  and  public  information 
meetings. 

A  prestudy  meeting  was  held  on 
March  22, 1989.  to  provide  the  public 
with  an  overview  of  the  project  scope 
and  schedule,  pubhc  and  agency 
involvement  process,  and  an 
opportunity  to  discuss  the  proposed 
action.  On  May  2, 1989,  a  scoping 
meeting  with  Federal,  State,  and  local 
agencies  was  conducted.  On  May  17, 

1989,  a  meeting  with  coalition  and 
advisory  groups  was  held.  Accordingly, 
no  additional  scoping  meetings  are 
planned  at  this  time.  The  Draft  EIS  is 
scheduled  for  completion  in  November 

1990,  and  will  be  made  available  for 
public  and  agency  review  and  comment 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  20.205.  Highway  Planning  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
intergovernmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program.) 

Issued  on  July  25, 1989. 
James  A.  Kirschensteiner, 
District  Engineer,  Lansing,  Michigan. 
(FR  Doc.  89-17948  Filed  8-1-89;  8:45  am| 
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Proposed  Sierra  Road  Interchange  (IR 
15-4(65)197);  Lewis  and  Clartt  County, 
MX 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  fo  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Lewis  &  Clark  County.  Montana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Paulson,  Environmental  and 
Project  Development  Engineer,  Federal 
Highway  Administration,  301  South  Park 


Street,  Drawer  100S6.  Helena.  Montana 
59626-0056.  Telephone:  (406)  449-^10: 
or  Mr.  Steve  Kologi,  Chief, 
Preconstruction  Section.  Montana 
Department  of  Highways.  2701  Prospect 
Street  Helena.  Montana  59620, 
Telephone:  (406)  444-6242. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the 
Montana  Department  of  Highways  will 
develop  a  Federal-aid  highway  project 
on  Interstate  Highway  15  (1-15)  in  Lewis 
&  Clark  County  north  of  Helena.  The 
proposed  project  will  consist  of  the 
construction  of  a  new  interchange  to 
provide  a  new  point  of  access  onto  1-15. 
There  are  currently  two  locations  being 
studied  for  an  interchange.  Alternative 
A  and  Alternative  B.  The  No- Action 
Alternative  is  also  being  analyzed. 

Alternative  A 

Construct  an  interchange  at  die 
crossing  of  1-15  over  Sierra  Road,  with 
reconstruction  of  a  portion  of  Sierra 
Road  and  the  frontage  road  east  of  1-15 
to  improve  safety. 

Altemadve  B 

Construct  an  interchange  at  the 
intersection  of  Forestvale  and  1-15.  with 
new  construction  of  a  one-half  mile 
extension  of  Forestvale  to  1-15. 

Alternative  A  is  located 
approximately  four  miles  north  of  the 
existing  Cedar  Street  interchange  in 
Helena.  Alternative  B  is  located 
approximately  three  and  one-half  miles 
north  of  the  same  interchange. 

Incorporated  into  and  studied  with  the 
various  alternatives  will  be  design 
variations  of  grade  and  alignment. 

The  purpose  of  this  project  is  to 
provide  an  additional  point  of  access 
onto  1-15.  This  will  allow  more  traffic  to 
use  1-15  which  will  reduce  traffic  on  the 
heavily  traveled  North  Montana  Avenue 
and  improve  convenience  and  safety. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  formal 
scoping  meetings  will  be  held  in  the 
Helena  area  as  well  as  a  public  hearing: 
no  firm  dates  have  been  established. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  meetings  and  hearing. 
The  draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified;  comments  and  suggestions 
are  invited  from  all  interested  parties. 
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Comments  and/or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  July  25, 1989. 
D.C.  Lewis, 

Assistant  Division  Administrator,  Montana 
Division,  Helena. 
|FR  Doc.  89-17993  Filed  B-1-89;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  section 
124  of  the  National  Traffic  and  Motor 
Safety  Act  of  1966,  as  amended  (15 
U.S.C.1381e/se(7.). 

On  January  24. 1989,  Ms.  Elizabeth  A. 
Dolan.  of  the  Center  for  Auto  Safety 
(CAS),  petitioned  NHTSA  to  conduct  a 
Formal  Defect  Investigation  leading  to 
the  recall  of  1983  through  1988  Ford  "F" 
model  trucks  and  chassis  cabs  regarding 
an  alleged  defect  involving  fuel 
explusion  and  vehicle  fires. 

The  petitioner  alleges  that  high 
exhaust  temperatures  lead  to  high 
underbody  and  fuel  tank  temperatures 
in  the  subject  "F'  model  vehicles.  It  is 
further  alleged  that  these  high 
temperatures  lead  to  fuel  boiling  in  the 
fuel  tanks,  fuel  expulsion,  and  fires. 
The  subject  vehicles  are  equipped 
with  electric  fuel  pumps  which  circulate 
fuel  through  the  carburetor,  the  unused 
fuel  being  returned  to  the  fuel  tank.  In 
passing  through  the  engine 
compartment,  the  fuel  is  heated  and 
returned  to  the  tank  at  a  higher 
temperature.  The  larger  engines  in  these 
vehicles  are  equipped  with  dual 
thermactor  air  pumps  and  conventional 
mufflers,  and  the  smaller  engines  with 
single  air  pumps  and  catalysts  in  the 
exhaust  system.  Recirculating  fuel  and 
burning  hydrocarbons  in  the«xhaust 
system  have  led  to  high  exhaust  and  fuel 
tank  temperatures  and  safety  recalls  of 
Ford's  "E"  model  vans  and  chassis. 
According  to  Ford,  the  forward  location 
of  the  engine,  the  much  larger  engine 
compartment  with  better  air  flow,  and 
the  higher  ground  clearance  have 


prevented  the  problem  from  affecting 
the  "F"  models. 

For  furnished  the  results  of  extreme 
service  testing  that  it  conducted  with 
"F"  series  vehicles.  The  maximum  tank 
pressures  recorded  during  these  tests 
would  not  pose  a  fuel  expulsion 
problem. 

All  reports  of  fuel  expulsion  and  fires 
which  NHTSA  received  from  CAS,  Ford, 
and  directly  from  owners  were  anlyzed 
and  compared  to  complaint  and  fire 
rates  for  vehicles  recalled  for  fuel 
expulsion  and  to  the  entire  vehicle 
population.  This  analysis  determined  the 
rate  of  fuel  expulsion  and  fires  for  the 
"F"  model  trucks  to  be  very  low. 

Based  on  the  low  reported  fire  rate  of 
the  Ford  "F"  models  there  does  not 
appear  to  be  a  reasonable  possibility 
that  an  order  concerning  the  notification 
and  remedy  of  a  safety-related  defect  in 
relation  to  the  alleged  fuel  expulsion 
and  fire  potential  would  be  issued  at  the 
conclusion  of  an  investigation.  Since  no 
evidence  of  a  safety-related  defect  trend 
was  discovered,  further  commitment  of  - 
resources  to  determine  whether  such  a 
trend  may  exist  does  not  appear  to  be 
warranted.  Tlierefore,  the  petition  is 
denied.         j 

Authority:  Sec.  124.  Pub.  L.  93-492;  88  Stat. 
1470  (15  U.S.C.  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  |\ily  27, 1989. 
Robert  Hellmuth. 

Acting  Associate  Administrator  for 
Enforcement. 

(PR  Doc.  89-17958  Filed  8-1-89;  8:45  am] 
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[Docket  No.  IP89-02.  Notice  2] 

Grant  of  Petttion  for  Determination  of 
Inconsequential  Noncompliance; 
Fleetwood  Enterprises  Inc. 

This  notice  grants  the  petition  by 
Fleetwood  Enterprises.  Inc.  (Fleetwood) 
of  Riverside,  California,  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C.  1381 
etseq.)  for  a  noncompliance  with  49 
CFR  571.120  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  120  "Tire 
Selection  and  Rim  for  Motor  Vehicles 
Other  Than  Passenger  Cars."  The  basis 
of  the  grant  is  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Paragraph  S5.1.1  of  FMVSS  No.  120 
requires  that  each  vehicle  equipped  with 
pneumatic  tires  for  highway  service 
shall  be  equipped  with  tires  that  meet 
the  requirements  of  FMVSS  No.  119.  and 


with  rims  that  are  listed  by  the 
manufacturer  of  the  tires  as  suitable  for 
use  with  those  tines,  in  accordance  with 
S5.1  of  FMVSS  No.  119.  Fleetwood 
manufactured  74  travel  trailers  between 
July  1988  and  October  1988  that  failed  to 
comply  with  S5.1.1  of  FMVSS  No.  120. 
Goodyear  specified  that  P205/75R15  and 
ST205/75R15C  tires  be  used  in 
conjunction  with  5V2  inch  or  6-inch  wide 
rims.  Fleetwood  used  these  tires  on  the 
above  mentioned  travel  trailers  with  5- 
inch  wide  rims. 

Fleetwood  supported  its  petition  for 
inconsequential  noncompliance  with  the 
following: 

(1)  Fleetwood  performed  a  subjective 
test  of  the  overall  handling  of  the 
noncomplaint  tire  and  rim  combination 
on  similarly  designed  travel  trailers,  and 
found  the  trailers  performed 
satisfactorily. 

(2)  Goodyear  Tire  and  Rubber 
Company  tested  the  noncomplaint  tire 
and  rim  combination  with  the 
Department  of  Transportation's  bead 
unseat,  high  speed  and  durability  tests. 
In  all  cases,  the  tires  passed  the  tests. 

(3)  Goodyear  has  petitioned  the  Tire 
and  Rim  Association  for  a  change  in 
listing,  to  approve  the  P205/75R15  and 
the  ST205/75R15C  for  use  with  a  5-inch 
wide  rim.  I 

No  comments  were  received  on  the 
petition. 

The  agency  has  learned  that  the  Tire 
and  Rim  Association  has  granted 
Goodyear's  petition,  and  that  the  1990 
Handbook  will  add  the  5-inch  wide  rim 
to  the  list  of  those  approved  for  use  with 
the  two  types  of  205/75R15  tires.  This 
renders  the  existing  noncompliance 
purely  technical  in  nature.  Further,  both 
Fleetwood's  subjective  tests  and 
Goodyear's  objective  tests  to  Federal 
performance  requirements  are 
represented  as  demonstrating  that  no 
safety  problem  exists. 

In  consideration  of  the  foregoing,  it  is 
hereby  found  that  the  petitioner  has  met 
its  burden  of  persuasion  that  the 
noncompliance  herein  described  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety.  Accordingly,  its  petition 
is  granted. 

Authority:  15  U.S.C.  1417;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8. 

Issued:  July  27. 1989. 
Barry  Felrice. 

Associate  Administrator  far  Research  and 
Development. 

[FR  Doc.  89-17944  Filed  8-1-89;  8:45  am] 
BIIXING  CODE  491»«»-« 
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Federal  Railroad  Administration 
(FRA  Emergency  Order  No.  12] 

Boston  and  Maine  Corp.,  Ber1(8hir« 
Scenic  Railway  IMueeum,  Inc.; 
Emergency  Order  Prohibiting 
Passenger  Service 

The  Federal  Railroad  Administration 
(FRA).  Department  of  Transportation, 
has  determined  that  considerations  of 
public  safety  necessitate  the  issuance  of 
this  Emergency  Order  prohibiting 
passenger  service  on  a  line  of  track 
between  Lee  and  Lennox, 
Massachusetts  (milepost  7.0  to  milepost 
10.5)  (a  segment  of  the  "Canaan 
Branch")  owned  by  the  Boston  and 
Maine  Corporation. 

FRA  has  reason  to  believe  that  the 
Berkshire  Scenic  Railway  Museum.  Inc., 
a  "railroad"  subject  to  its  safety 
jurisdiction  pursuant  to  the  Federal 
Railroad  Safety  Act  of  1970.  45  U.S.C. 
421,  431(e).  438,  as  amended,  intends  to 
provide  passenger  service  oveFa  portion 
of  the  Canaan  Branch  as  early  as  today. 

On  the  basis  of  detailed  inspections  of 
this  track  by  FRA's  regional  director  and 
track  safety  specialist  yesterday  and 
today,  FRA  is  convinced  that  operation 
of  passenger  trains  over  this  line  would 
pose  an  unacceptable  threat  to  the 
safety  of  such  passengers. 

Under  the  FRA  track  safety 
regulations  (49  CFR  Part  213),  it  is  the 
responsibility  of  the  track  owner  to 
maintain  its  track  so  as  to  meet  the 
maintenance  standards  prescribed  in 
the  regulation  (see  subparts  B,  C,  D.  and 
E)  for  one  of  six  classes  of  track  and  to 
operate  trains  in  accordance  with  the 
speed  limitations  applicable  to  the  class 
of  track  to  which  a  given  line  of  track  is 
maintained  (see  §  213.9).  For  example, 
the  maximum  allowable  operating  speed 
for  freight  trains  on  class  1  track  is  10 
miles  per  hour,  and  on  class  6  track  it  is 
110  miles  per  hour.  However,  under 
§  213.4,  a  track  owner  may  designate  a 
segment  of  track  as  "expected"  track 
(i.e.,  track  not  maintained  to  meet  the 
standards  set  for  class  1  track  in 
subparts  B,  C,  D,  and  E)  so  long  as, 
among  other  things,  no  "revenue 
passenger  train"  is  operated  over  that 
segment  (§  213.4(e)(2)). 

Of  course,  whether  passengers  are 
transported  for  hire  or  not  is  irrelevant 
to  FRA's  larger  responsibility  for  the 
safety  of  operations  by  any  railroad 
subject  to  FRA's  emergency  order 
authority  under  the  1970  Safety  Act. 
That  is,  while  FRA  believes  the  intended 
operations  will  be  "revenue"  passenger 
operations,  their  character  as  such  is  not 
relevant  to  FRA's  exercise  of  its 
emergency  authority  over  all  railroad 


operations.  Indeed,  as  FRA  stated  when 
it  issued  the  excepted  track  provision: 
"the  adoption  of  this  section  or  any 
section  in  this  part  is  not  construed  by 
FRA  as  precluding  the  use  of  FRA's 
statutory  authority  to  abate  a  particular 
hazard."  47  FR  39398,  39399  (1982). 

This  segment  of  track  clearly  fails  to 
meet  class  1  standards,  the  lowest  class 
of  track  over  which  passenger  service  is 
permitted  by  FRA  regulation.  However, 
the  Boston  and  Maine  Corporation  has 
designated  this  track  as  excepted  track. 
Accordingly,  no  maintenance 
requirements  apply  to  this  track  with 
respect  to  roadbed,  track  geometry,  or 
track  structures.  For  example,  there  are 
no  requirements  relating  to  track  gage, 
alinement.  crossties,  rail  joints,  track 
surface,  ballast,  rail  end  mismatch,  rail 
fastenings,  or  tie  plates. 

On  July  27. 1988,  FRA  carefully 
inspected  the  portion  of  the  segment  of 
track  in  question  between  mileposts  7.2 
and  8.5.  In  that  1.3  mile  segment,  FRA 
found  171  defective  conditions 
representing  171  individual  failures  to 
meet  the  standards  of  class  1  track. 
Inspection  today  of  the  two  miles 
between  mileposts  8.5  and  10.5  revealed 
an  additional  304  defective  conditions. 
Thus,  on  3.3  of  the  3.5  miles  of  track  in 
question,  FRA  has  found  a  total  of  475 
defects  keeping  this  track  from 
qualifying  for  classification  at  FRA's 
lowest  class  of  track. 

Many  of  these  defects  pose 
particularly  serious  threats  to  safety.  For 
example,  at  four  .different  locations,  FRA 
found  track  gage  to  be  between  58  and 
Vi  inches  and  58  and  l^  inches, 
presenting  the  distinct  possibility  of 
derailment  at  those  points.  Five  center- 
cracked  joint  bars  were  found,  any  one 
of  which  could  fail  under  the  next  train 
to  pass  over  it.  In  one  39-foot  segment  of 
track,  only  three  nondefective  ties  were 
found.  Four  significant  crosslevel 
defects  were  noted.  Many  loose  joint 
bars  were  recorded;  these  can  lead  to 
gage-side  mismatch  that  can  cause 
derailment. 

FRA  concludes  that  the  transportation 
of  passengers  on  this  line  would  pose  a 
significant  and  unacceptable  threat  to 
their  safety.  Accordingly,  pursuant  to 
the  authority  of  section  203  of  the 
Federal  Railroad  Safety  Act  of  1970 
delegated  to  me  by  the  Secretary  of 
Transportation  (49  CFR  1.49(m),  it  is 
ordered: 

1.  That  the  Boston  and  Maine 
Corporation  shall  not  conduct  or  permit 
the  operation  of  any  passenger  service 
of  any  kind  over  the  line  of  track 
between  Lee  and  Lennox. 
Massachusetts,  (milepost  7.0  to  milepost 
10.5)  unless  and  until  that  track  is 


maintained  to  FRA  class  1  standards  as 
set  forth  in  49  CFR  Part  213. 

2.  That  the  Berkshire  Scenic  Railway 
Museum.  Inc.,  shall  not  conduct  any 
passenger  service  of  any  kind  over  the 
line  of  track  between  Lee  and  Lennox, 
Massachusetts,  (milepost  7 JO  to  milepost 
10.5)  unless  and  until  that  track  is 
maintained  to  FRA  class  1  standards  as 
set  forth  in  49  CFR  Part  213. 

This  Order  shall  remain  in  effect  until 
this  line  of  track  is  maintained  to  FRA 
class  1  standards. 

Each  violation  of  this  Order,  i.e.,  each 
train  movement  in  violation  of  this 
Order,  shall  subject  the  respondent 
committing  such  violation  to  a  civil 
penalty  of  up  to  $20,000.  45  U.S.C.  432. 
438,  as  amended. 

Opportunity  for  formal  review  of  this 
Emergency  Order  will  be  provided  in 
accordance  with  section  203(b)  of  the 
Federal  Railroad  Safety  Act  of  1970.  45 
U.S.C.  432(b),  and  section  554  of  Title  5 
of  the  United  States  Code. 

Issued  in  Washington.  DC.  on  July  28. 1988. 
Susan  M.  Coughlin, 

Acting  Administrator. 

[FR  Doc.  89-18203  Filed  8-1-89;  8:45  am| 

BIUJNC  COOC  4f  1IHI6-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection:  (2)  the  title  of  the 
information  collection:  (3)  the 
Department  form  number(s).  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  complete  the 
information  collection:  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
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Turner,  Veterans  Benefits 
Administration,  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OM6  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington.  DC 
20503,  (202)  39&-7316.  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

DATE:  Comments  on  the  information 
collection  should  be  directed  to  the 


OMB  Desk  Officer  on  or  before 
September  1, 1989. 

Dated:  July  2i  1989. 
By  direction  of  the  Secretary. 
Frank  E.  Lalley. 

Director,  Office  of  Information  Management 
and  Statistics. 

New  CoUection 

1.  Veterans  Benefits  Administration. 

2.  Vocational  Rehabilitation 
Satisfaction  siirvey. 

3.  VA  Form  28-0561. 

4.  This  form  will  be  used  to  survey 
service-disabled  veterans  who  have 


exited  from  the  Vocational 
Rehabilitation  and  Counseling  (VR&C) 
program.  The  survey  forms  will  be 
tabulated  and  analyzed  to  identify  areas 
of  the  VR&C  program  that  need 
improvement. 

5.  On  occasion. 

6.  Individuals  or  households. 
7. 2,500  responses. 

8.  V*  hour. 

9.  Not  applicable. 

[FR  Doc.  89-17945  Piled  8-1-89;  8:45  am] 
BILUNG  CODE  8320-01-41 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m..  Tuesday. 
August  1. 1989. 

place:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 

status:  Closed. 

matters  to  be  considered: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  89-18103  Filed  7-31-69;  10:23  amj 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
August  22, 1989. 

place:  2033  K  St.,  NW.,  Washington. 
DC,  5th  Floor  Hearing  Room. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  for  contract  designation 
submitted  by  the  New  York  Mercantile 
Exchange  to  trade  Residual  Fuel  Oil 
futures. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[PR  Doc.  89-18104  Filed  7-31-89;  10:23  am] 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:30  a.m..  Tuesday. 
August  22, 1989. 

place:  2033  K  St.,  NW.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

|FR  Doc.  89-18105  Filed  7-31-89;  10:23  am| 

BILLING  CODE  6351-01-M 


commodity  futures  trading 

commission 

TIME  AND  date:  2:00  p.m..  Wednesday. 

August  3a  1989. 

place:  2033  K  St..  NW..  Washington, 

DC  5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Program 

Objectives.  First  Quarter,  FY  1990. 

CONTACT  PERSON  FOR  MORE 

information:  Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  89-18106  Filed  7-31-89;  10:23  am) 

BILLING  CODE  63S1-01-H 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  2:30  p.m.,  Wednesday. 

August  30, 1989. 

place:  2033  K  St.,  NW.,  Washington, 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-18107  Filed  7-31-89;  10:23  am] 

BILUNG  COOE  6351-01-M 

COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  2.45  p.m.,  Wednesday, 
August  30, 1989. 

place:  2033  K  St.,  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  A.  Webb,  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-18108  Filed  7-31-89;  10:23  am] 

BiaiNG  CODE  6351-01-M 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  DATE:  3:00  p.m.,  Wednesday, 

August  30, 1989. 

place:  2033  K  St,,  NW.,  Washington. 

DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Review. 


CONTAiCT  PERSON  POR  \ 

INFORMATION:  Jean  A.  Web4),  254-0314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  89-iaiOa  Piled  7-31-M);  VUt  a.m.J 

BtUMG  OOOE  «SM-*1-M 

FEDERAL  MARmME  COMMISSION: 

TIME  AND  date:  2:00  p.m.— August  7. 
1989. 

place:  Hearing  Room  One.  1100  L 
Street.  NW..  Washington.  DC  20573- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portion 
Open  to  the  public: 

1.  Docket  No.  88-16— Service  Contracts— 
Petition  for  Reconsideration. 

Portion  Closed  to  the  public: 

1.  Docket  No.  89-05— In  the  Matter  of 
Agreement  No.  102-006454— The  Guam  Rate 
Agrecmpnt — Review  of  the  Order  of 
Dismissal  and  Consideration  of  Motion  to 
Modify  Order  of  Investigation. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jospph  C.  Polking, 
Secretary,  (202J  523-5725. 

Joseph  C.  Polking, 

Sec  rrtary. 

[PR  Doc.  89-18132  Filed  7-31-89;  12:07  pm] 

BILLING  COOE  6730-01-M 

NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

TIME  AND  DATE:  9:30  a.m.  Tuesday, 
Angusl  8,  1989. 

PLACE:  Board  Room,  Eighth  Floor,  800 
Independence  Avenue  SW., 
Washington,  DC  20594. 

STATUS:  The  Hrst  three  items  are  open  to 
the  public.  The  last  two  items  are  closed 
under  Exemption  10  of  the  Government 
in  Sunshine  Act. 

MATTERS  TO  BE  CONSIDERED: 

1.  Sdfeiy  Study:  Crashworthiness  of  Small 
Poststandard  School  Buses. 

2.  Highway  Accident  Report:  Greyhound 
Lini  .>,  Inc..  Intercity  Bus  Loss  of  Control  and 
Ovtrtum,  Nashville,  Tennessee,  November 
19.  1988. 

3.  Recommendation  to  FAA:  Restricting 
Part  135  Commuter  Air  Carriers  from  VFR 
Operations  in  Less-Than-Basic  VFR  Weather 
Minimunjs.  (Calendared  by  Member  Nail.) 

4.  Opinion  and  Order  Administrator  v. 
Janka  and  Newman,  Dockets  SE-8144  and 


X 


989 


IMI 
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SE-8159:  disposition  of  the  Administrator's 
appeal.  (Calendared  by  Member  Nail.) 

5.  Opinion  and  Order  Administrator  v. 
Godwin,  Docket  SE-6397:  disposition  of 
respondent's  appeal.  (Calendared  by  Member 
Burnett.) 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty  (202)  382-6525. 

Dated:  July  27. 1989. 
Bea  Hardesty, 

Fedeml  Register  Liaison  Officer. 
(FR  Doc  89-18129  Filed  7-31-69;  12.-07  pmj 
BIUJNO  CODE  7S33-01-4I 


Wednesday 
August  2,  1989 


Part  II 

Federal  Emergency 
Management  Agency 

44  CFR  Part  352 

Commercial  Nuclear  Power  Plants; 
Emergency  Preparedness  Planning;  Final 
Rule 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  352 
(Docket  No.  352F] 
RINNO.3067-AB39 

Coiranereial  Nuclear  Power  Plants; 
Emergency  Preparedness  Planning 

aqincy:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMABV:  This  rulemaking  adopts  in 
Hnal  form  Part  352  in  Title  44  CFR 
Emergency  Management  and 
Assistance,  Chapter  1,  Federal 
Emergency  Management  Agency 
(FEMA),  Subchapter  E  Preparedness. 
This  Part  concerns  licensee  certification 
and  FEMA  determinations,  and 
provision  of  Federal  assistance  for 
offsite  radiological  emergency  planning 
and  preparedness  for  commercial 
nuclear  power  plants  under  Executive 
Order  12657.  This  Part  responds  to  a 
requirement  in  Section  6(a)  of  the  Order 
that  FEMA  issue  directives  and 
procedures  to  implement  the  Order.  This 
Part  is  intended  to  ensure  that  plans  and 
procedures  are  in  place  to  respond  to 
radiological  emergencies  at  commercial 
nuclear  power  plants  under  construction 
or  in  operation. 

EFFECTIVE  DATE:  This  Hnal  rule  is 
September  1, 1989,  and  will  snpersede 
the  currently  effective  interim  rule,  on 
that  date. 

row  FUKTHER  MFORMATION  COWTACR 
Craig  S.  Wingo,  Chief,  Technological 
Mazards  Division,  State  and  Local 
Programs  and  Support  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202]  648-3026. 
SUPPLEMENTARY  INFORMATION: 

Background: 

Part  352  consists  of  introductory 
material  (Scope  and  Definitions]  and 
two  Subparts,  A  and  B.  This  Part  was 
published  as  an  interim  rule  (effective 
March  30, 1989]  on  February  28, 1989,  in 
54  FR  8512. 

Subpart  A:  Certifications  and 
Determinations 

This  Subpart  establishes  policies  and 
procedures  for  submission  by  a 
commercial  nuclear  power  plant 
licensee  of  a  certification  for  Federal 
assistance  under  Executive  Order  12657. 
It  contains  policies  and  procedures  for 
FEMA's  determinations,  with  respect  to 
a  certification.  It  establishes  a 
framework  for  providing  Federal 
assistance  to  licensees.  It  also  provides 


procedures  for  review  and  evaluation  of 
the  adequacy  of  licensee  offsite 
radiological  emergency  planni^  and 
preparedness. 

Subpart  B:  Federal  Participation 

This  Subpart  establishes  policies  and 
procedures  for  providing  Federal 
assistance  for  offsite  radiological 
emergency  planning  and  preparedness 
in  a  situation  when  such  assistance 
under  E.0. 12657  has  been  requested.  It 
describes  the  process  for  providing 
Federal  facilities  and  resources  to  a 
nuclear  power  plant  licensee  after  an 
affirmative  determination  on  the 
hcensee  certification  under  Subpart  A.  It 
describes  response  functions  whidi 
Federal  agencies  might  provide  and  the 
process  for  allocating  responsibilities 
among  Federal  agencies  through  the 
Federal  Radiological  Preparedness 
Coordinating  Committee  (FRPCC)  and 
Regional  Assistance  Committees 
(RACs]. 

An  integrated  approach  to  the 
development  of  offsite  radiological 
emergency  planning,  preparedness,  and 
response  involving  licensees  and  State 
and  local  governments,  voluntary 
organizations,  and  the  Federal 
Government  is  the  approach  most  likely 
to  provide  the  best  protection  to  the 
public.  To  carry  out  the  foregoing,  FEMA 
is  engaged  in  a  cooperative  effort  with 
licensees  and  State  and  local 
governments  and  other  Federal  agencies 
in  the  development  of  State  and  local 
plans  and  preparedness  to  cope  with 
radiological  emvgencies  at  commercial 
nuclear  power  facilities.  These  activities 
are  described  in  44  CFR  Part  350, 
"Review  and  Approval  of  State  and 
Local  Radic^ogieal  Emergency  Plans  and 
Preparedness,"  end  Part  351, 
"Radiological  Emergency  Planning  and 
Preparedness,"  which  sets  out  Federal 
agency  roles  and  assigns  tasks  for 
assisting  State  and  local  governments. 

In  the  event  of  an  actual  radiologic^ 
emergency,  the  Federal  Radiological 
Emergency  Response  Plan  (FRERP] 
provides  for  the  overall  Federal  support 
to  State  and  local  governments  for  all 
types  of  peacetime  radiological 
incidents  including  those  occurring  at 
nuclear  power  plants.  The  FRERP  was 
published  in  the  Federal  Register  on 
November  8, 1985.  (50  FR  Part  46542), 

Executive  Order  12657  was  issued  to 
ensure  that  adequate  offsite  radiological 
emergency  planning  and  pareparedness 
is  in  place  at  commercial  nuclear  power 
plants  to  satisfy  the  emergency  planning 
requirements  of  the  Nuclear  Regulatory 
Commission  (NRC]  for  the  issuance  and 
retention  of  operating  licenses.  The 
Order  applies  to  those  situatioiu  where 
State  and  local  governments,  either 


individually  or  together,  decline  or  fail 
to  prepare  commercial  nuclear  power 
plant  o^site  radiological  emergency 
preparedness  plans  that  are  sufficient  to 
satisfy  the  NRC  liceasing  requirements 
or  to  participate  adequately  in  the 
IH«paration,  demonstration,  testing, 
exercise,  or  use  of  such  plans. 

This  regulation  supports  the 
wnidnents  made  to  NRC's  rule,  10 
CFR  50.47(c](l]  and  10  CFR  Part  50, 
Appendix  E,  Section  rV.F.,  effective 
December  13, 1987,  (52  FR  42078)  for 
&ose  situations  where  State  and  local 
govenmients  decline  or  fail  to 
participate  in  radiological  emergency 
planning  and  preparedness. 

In  connection  with  nuclear  power 
plant  licensing,  FEMA  has  previously 
entered  into  a  Memorandum  of 
Understanding  (MOU)  on  plarming  and 
I)reparedness  (50  FR  15485,  April  18, 
1985)  with  the  NRC,  under  which  FEMA 
will  furnish  assessments,  findings,  and 
determinations  as  to  whether  offsite 
emergency  plans  and  preparedness  are 
adequate  and  continue  to  be  capable  of 
implementation  (e.g.,  adequacy  and 
maintenance  of  procedures,  training, 
resources,  staffing  levels  and 
qualification,  and  equipment  adequacy). 
These  assessments,  findings,  and 
determinations  will  be  used  by  the  NRC 
in  connection  with  its  own  licensing  and 
regulatory  responsibilities.  FEMA  will 
support  these  assessments,  findings,  and 
determinations  in  the  NRC  licensing 
process  and  related  administrative  and 
court  proceedings  (See  10  CFR  Part  50). 

The  Executive  Order  makes  provision 
for  FEMA,  to  the  extent  permitted  by 
law,  to  obtain  full  reimbursement  either 
jointly  or  severally  for  services 
performed  by  FEMA  or  other  Federal 
agencies  pursuant  to  E.0. 12657  from 
any  affected  licensee  and  from  any 
affected  nonparticipating  or 
iivadequately  participating  State  and 
local  government.  Tlie  policy  and 
procedures  for  the  reimbursement 
process  will  be  covered  in  separate 
regulations  published  in  the  Federal 
Register. 

IMscusrion  of  Comments  on  Interim  Rule 

As  no  proposed  rule  was  published, 
FEMA  requested  that  comments  on  the 
interim  rule  be  submitted  by  May  1, 
1989,  with  an  indication  that  these 
comments  would  be  reviewed  and,  as 
appropriate,  amendments  made. 

Twenty-six  written  communications 
were  received  and  have  been  placed  in 
tike  Docket.  Of  these,  6  were  from  utility 
compaiues;  5  were  from  interest  groups 
{e.g.,  citizen  groups,  environmental 
groups,  and  utility  associations);  10  were 
from  State  governments,  2  were  from 
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local  governments,  2  from  Federal 
agencies,  and  1  from  a  member  of 
Congress.  Eight  supported  the  rule.  12 
opposed  issuance  of  the  rule,  and  6 
commented  on  specific  matters,  some 
unfavorably,  without  indicating  one  way 
or  the  other  an  overall  position  on 
issuance  of  the  rule. 

A  number  of  the  comments  were 
general  in  nature.  These  considered  the 
basic  validity  or  authority  for 
promulgation  of  the  regulation  or  at 
least  a  part  thereof,  and  certain  of  the 
premises  underlying  the  regulation  such 
as  the  realism  assumption  and  related 
issues.  Federalism  and  "conflict  of 
interest."  There  were  also  a  number  of 
comments  directed  to  specific  sections 
of  the  regulation.  These  specific 
comments  will  be  related  to  the 
applicable  section,  discussed,  and  the 
Agency's  response  to  the  comments 
noted  with  supporting  rationales. 

As  a  general  principle  underlying 
FEMA's  response  to  the  comments  on 
this  regulation,  it  must  be  understood 
that  F^IA  is  an  independent 
establishment  within  the  Executive 
Branch  of  the  Government  and,  as  such, 
is  subject  to  the  direction,  confrol,  and 
policy  decisions  of  the  President 
FEMA's  functions  under  this  regulation 
derive  from  authority  (Federal  Civil 
Defense  Act  of  1950,  as  amended,  and 
Disaster  Relief  and  Emergency 
Assistance  Act)  which  is  vested  in  the 
President  and  delegated  by  him  to  the 
Director  of  FEMA. 

A.  General  Comments 

1.  Role  of  FEMA  in  the  Planning  Process 

Several  commenters,  some  opposing 
and  some  supporting  the  interim  rule, 
expressed  concerns  that  the  rule  might 
be  applied  in  ways  that  would  disrupt 
the  status  quo,  i.e.,  under  Part  350  and 
NRC  regulations.  States  are  able  to 
compensate  for  nonparticipation  of  local 
governments  and  utilities  are  able  to 
submit  offsite  plans  for  FEMA  review. 
Supporters  of  the  interim  rule  were 
concerned  that  the  rule  might  be  applied 
in  a  way  that  would  hinder  a  licensee's 
own  effort  to  develop  an  adequate 
offsite  emergency  plan,  such  as  at  the 
Shoreham  Nuclear  Power  Plant  which 
was  recently  licensed  by  NRC  under 
existing  NRC  and  FEMA  procedures. 
Critics  suggested  that  FEMA  might  find 
existing  State  or  local  participation  in 
offsite  planning  "inadequate"  under  the 
new  rule  without  sufficient  basis,  thus 
subverting  and  replacing  the  existing  350 
process.  "Iliere  was  general  concern  on 
the  part  of  commenters  that  the  new  rule 
which  covers  inadequacy  might  affect 
every  nuclear  power  plant  and  foster  the 
assumption  that  FEMA  would  take  over 


all  offsite  planning,  preparedness,  and 
response  functions. 

Both  existing  FEMA  and  NRC 
regulations  and  the  new  rule  apply  to 
situations  where  State  or  local 
governments  "decline  or  fail"  to 
participate  in  preparing  offsite 
emergency  plans.  In  some  cases,  the 
States  have  compensated  for  the  lack  of 
participation  by  local  governments  and 
these  plans  have  been  reviewed  by 
FEMA  under  44  CFR  Part  350  and  found 
to  be  adequate.  In  two  cases,  those  of 
Shoreham  and  Seabrook  Nuclear  Power 
Plants,  the  utilities  have  compensated 
for  the  lack  of  participation  of  State  and 
local  governments  by  preparing  their 
ovra.  offsite  plans,  with  some  technical 
assistance  from  FEMA,  and  submitting 
them  through  the  NRC  to  FEMA  for 
review.  Both  plans  have  been  reviewed 
by  FEMA  under  44  CFR  Part  350  and  the 
NRC-^^EMA  MOU  on  planning  and 
preparedness  and  were  found  to  be 
adequate.  Thus,  the  new  rule  will  have 
no  adverse  effect  upon  these  findings  of 
adequacy.  Section  352.2(c)  explicitly 
provides  that  the  regulation  in  this  part 
does  not  affect  the  validity  of  emergency 
preparedness  developed  by  licensees 
independent  of  or  prior  to  Executive 
Order  12657. 

It  is  important  to  emphasize  that 
FEMA  continues  to  urge  State  and  local 
governments  to  cooperate  with  NRC 
licensees  in  the  development  and 
implementation  of  offsite  emergency 
plans.  Similarly,  the  NRC  continues  to 
require  its  licensees  to  seek  the 
cooperation  of  State  and  local 
governments  to  develop  and  implement 
these  offsite  plans.  Both  agencies  have 
stated  in  many  forums  that  they  view 
State  and  local  participation  in  the 
development  and  implementation  of 
offsite  emergency  planning  as  the 
preferred  approach. 

Under  the  new  rule,  NRC  licensees 
have  another  option  when  State  or  local 
governments  decline  or  fail  to 
participate  in  emergency  plaiming.  The 
new  rule  provides  for  FEMA  tectmical 
assistance  in  the  development  of  utility 
prepared  offsite  plans  and  for  the  utility 
plan  to  be  supplemented  with  provisions 
for  Federal  facilities  and  resources 
under  certain  exceptional 
circumstances. 

Under  the  new  rule,  the  threshold  for 
provision  of  Federal  technical 
assistance  in  the  development  of  offsite 
plans  is  a  FEMA  determination  (under 
S  352.5(f))  after  consultation  with  State 
and  responsible  local  officials,  that  a 
"decline  or  fail"  situation  exists.  Given 
FEMA's  policy  and  belief  that  State  and 
local  participation  in  offsite  planning  is 
the  preferred  approach,  this  is  a 


significant  threshold.  This  threshold  for 
the  provision  of  Federal  facilities  and 
resources  is  a  FEMA  determination 
(under  §  252.6(b))  that  the  licensee  has 
made  maximum  feasible  use  of  its  own 
resources  and  it  assumes  that  the  State 
and  local  authorities  would  contribute 
their  full  resources  under  realism 
assumptions  discussed  in  Section  4 
hereafter.  If  the  offsite  plans  are  still 
deficient,  the  plans  can  be  augmented 
with  Federal  technical  assistance, 
facilities,  and  resources. 

Finally,  FEMA  views  the  development 
of  a  utility  offsite  plan,  under  either 
existing  regulations  or  the  new  rule,  as  a 
last  resort  that  NRC  licensees  can  use  in 
their  attempt  to  demonstrate  under 
NRC's  regulations  that  there  is 
reasonable  assurance  that  adequate 
protective  measures  can  and  %vill  be 
taken  in  the  event  of  an  emergency. 

2.  Command  and  Control  and 
Federalism  Issues 

A  number  of  commenters,  primarily 
those  opposed  to  issuance  of  the  rule 
itself,  commented  on  these  matters. 
These  commenters  also  opposed 
issuance  of  Executive  Order  12857  and 
challenged  it  for  much  the  same  reasons 
they  challenged  the  rule.  At  least  one 
commenter  who  supported  the  rule 
replied  to  these  critics  of  the  rule. 

The  issues  raised  are  primarily 
Federalism  and  command  and  controL 
The  former  encompasses  States  rights 
and  the  Tenth  Amendment  to  the  U.S. 
Constitution.  It  also  involves  Sec  5(c) 
and  (d),  of  the  Executive  Order  and 
§  352.27  of  the  rule  which  states  that 
FEMA  shall  provide  for  initial  Federal 
response  activities  including  command 
and  control  of  the  off  site  response  as 
may  be  needed.  The  challenge  to 
statutory  authority  is  basically  of  this 
function.  The  authority  for  most  of  the 
functions  under  the  rule  was  not 
challenged. 

The  Federalism/States  rights  issue  is, 
in  effect,  an  argument  over  whether 
State  and  local  goverrunents  rather  than 
the  Federal  Government  have  the  right 
to  determine  that  a  particular  site  for  a 
nuclear  power  plant  is  unsafe,  that 
workable  emergency  plans  are 
impossible,  and  that  the  Federal 
Government  should  defer  to  State  and 
local  governments  on  this  point.  It  is 
argued  that  the  rule  is  in  violation  of 
Executive  Order  10612  on  Federalism — 
that  in  applying  that  Executive  Order 
site  selection  is  a  purely  local  matter 
and  the  Federal  Government  should 
defer  to  States  and  localities. 
These  comments  ignore  the 
consideration  that  in  the  area  of  nuclear 
power  plant  radiological  health  and 
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safety  matters,  the  Atomic  Enei:gy  Act 
has  preempted  the  lield  and  that  site 
selection  is  a  Federal  matter.  In 
connection  with  the  issuance  of  the 
interim  rule  T^iA  prepared  a 
Federalism  assessment  which  certified 
that  there  was  nothing  in  the  reflation 
inconsistent  with  Qie  principles,  critena 
and  requirements  stated  in  Executive 
Order  ttlBlZ  and  the  regulation  (£d  not 
affect  die  States'  ability  to  discharge 
traditional  Stale  jovemraental  functions 
or  other  aspects  of  State  sovereignly. 

With  respect  to  command  and  control, 
conuneiiters  snared  a  concern  -expressed 
in  one  -comment  that  virtuafly  the  entire 
Federal  Goverranent  apparatus  is 
empowered  to  respond  to  a  iraclear 
emergency  at  *e  behest  of  FrartA 
assuming  "command  and  coRtror 
auAiorifies  without  itn  State  and  hscal 
officials  and  even  apparently  over  thek 
objections.  A  commenter  chaflenged  the 
statutory  autlHuity  for  this  fuBction. 

These  comments  focus  on  only  a  vay 
limited  segment  of  Federal  function 
under  the  Order  and  nde,  do  not  give 
proper  oogniesBoe  to  flte  reelisn 
Bssnnptkm,  «nd  Fa!l  (o  recogmee  ^ 
built  in  protectiom  in  ite  n^  itseff. 

For  most  iwictions  which  would  be 
perfonned  wider  the  rule  emdi  as 
plaming,  nefirication  and  •raming, 
communications  and  diasemination  of 
information,  there  m  adequate  statutory 
authonty  in  SactianB  an  and  502  of  <he 
Federal  Giril  OE&nse  Act 

Ob  the  basis  «f  Sectisn  .a(b|{4)  of 
Exeoutive  Orders  128S7  and  IV  CFR 
5a47(cMl}(iii)  (part  of  the  NRC 
Emetgency  PkHmiig  ruk).  ¥&AA'»  nie 
assumes  AMi  States  and  fac^ 
govemnent  wiH  be  invahred  in  a 
reapQBse  to  an  aotuai  caxiioiiigioai 
enei^eapy  to  the  naximam  exteoi 
possible  aai^g  Ifaeir  best  eBtaH. 

The  Executive  Order  dnects  aad  the 
rule  ^ovides  ^at  FEMA  wil  conauk 
with  Stale  and  local  ^vernflieBts 
continually,  especially  when 
detenaiaing  whether  "a  dedioeor  fail" 
situation  exists.  (|  352^dj]  and 
mobilizing  a  respoase  to  aa  actual 
emergency  (See  i  352.27).  Section  2{bjt2] 
of  the  Executive  Order  states  ax{)licitly 
that  "(FEMAj  shall  take  cace  aot  to 
supplant  State  and  local  resources. 
FEMA  shaU  substitute  its  owa  resources 
far  those  of  State  aad  local  govenuaents 
only  to  the  extent  necessary  to 
conpenaate  for  the  ""npflTt"'ijM*irm  or 
inadequate  participation  of  those 
goveraments.  and  only  as  a  last  resort 
after  apprapnete  consuttetioo  with  the 
Covemots  and  responsible  looal 
ofHcials  in  the  affected  area  regarding 
State  and,loca] participation."  Section 
5{bj  of  the  Executive  Oiider  directs 
FEMA  to  coordinate  (aad  lum  over}  the 


nesponse  function  when  State  and  local 
governments  do  exercise  their  authority. 

The  rule  contemplates  that  FEMA  or 
other  Federal  agencies  acting  atFEMA's 
request  would  assist  the  orderly 
activation  of  State  and  local  government 
response  functions.  As  an  example. 
FEMA  might  be  called  on  to  marshal 
resources,  such  as  reception  centers, 
which  cannot  readily  be  made  available 
without  preplanning. 

3.  Standards  and  'Criteria  far  FEMA 
Findiogs 

A  nmnber  ef  commenters  pointed  to 
the  lack  of  standards  and  uiileria  for 
determinations  tm  sudi  matters  as 
"decline  or  fail,"  "^rticipate 
adequately,"  end  the  Hke. 

The  standards  and  criteria  for  a 
review  and  evaluation  of  a  licensee  plan 
and  for  an  analysis  of  whether  there  is  a 
decHne  or  fai  situation  or  wheAer  a 
State  or  local  govermnent  is 
participating  adequately  in  ^ 
preparation,  demonstratikm,  testing, 
exercise  or  using  sudi  plans  are  those 
used  in  10  Cf^  50.47  Appendhc  E,  and 
Part  70  and  NUREG-0654/FEMA-REP-l 
Rev.  1  {November  19B0)  and  Suppl.  1 
(September  Sid).  A  bnef  version  of 
these  is  set  ovt  at  44  CFR  350.5.  This 
regulation  states  in  §  352.7  (Review  and 
evahutioBaj  that  FEMA  will  ow  Part  350 
H4  CfK  352.7]  m  making  findmgs. 
Requireoients  applicable  to  State  and 
local  govetcaent  ^ans  are  applicable  to 
licensee  1 


4.  Realism  Assumptions 

Several  oomments  cbaUengod  the 
appropnateoess  and  &ctuai  validity  of 
the  realiBra  aasun^ioas,  namely,  thai  in 
theeveotofaaacWl  radiokigical 
emei^grax^r.  Stale  and  local  officiais  «vill 
exercise  tbeir  best  elforts  ts  protect  ^ 
public  cooperate  with  the  atili^r,  and 
follow  the  utility  offsite  plan. 

Section  2(^K4)  of  Executive  0«kr 
12857  pro\^es  that  in  canying  out  its 
responsibihties  under  that  Order,  FEMA 
shall  assume  that  in  the  eveat  of  an 
actual  emergency  or  disaster.  State  and 
local  authorities  would  contribute  their 
Idl  tsesources  and  exBrcir>e  their 
authorities  ia  acoocdaace  with  their 
duties  to  protect  the  public,  and  would 
act  generally  in  confontuty  with  the 
licensee's  radiological  emei)gency 
preparedness  p^o.  These  realism 
assumptions  have  been  adopted  by  the 
NSC  ia  10  CFR  5a47  (cj(l)(ii).  Their 
validity  has  been  approved  in  a  court 
decision  [Massachusetis  v.  United 
States  ofAmenca  Nuclear  Adulatory 
CoanissJoa,  056  F.  2d  37fi.  GA  1, 1988). 

The  FEMA  regulation  is  based  on  the 
realism  assumptions  addressed  ia 
§  352.25^ c).  aad  with  xespect  to  making 


detemuoations  or  conuaitraent  of 
resoivces  aader  fi  352.8,  the  assumptions 
are  explicitly  adopted  as  {  352^cj(2J. 

5.  Conflict  of  Interest 

A  number  of  comraenters  daimed  that 
since  the  repdatlon  providra  that  FQdA 
would  both  develop  plans  and  review 
and  evahiate  them,  this  wci^bea 
"OQirflidt  of  interest."  FEMA  is  of  the 
view  that  the  tena  is  neither  aoowate 
nor  heipfd  in  diecussing  the  matter  tnt, 
for  lack  of  a  better  tenn,  it  wiHbevsed 
in  discussion  of  Ais  sut^ect. 

The  FEMA  role  set  out  in  the 
regulation  is  based  squarely  on  the 
Executire  Order.  FEtAA's  ro!e  as 
evahwtor  derives  from  Section  4  of  the 
Order.  Its  phnning  function  derives 
from  Section  S.  hi  order  to  impiement 
the  Executive  Order  pursirant  to  Section 

6,  FEMA  must  assume  both  roles.  As 
discussed  elsewhere  in  this  document, 
FEMA  is  an  executivB  agency 
implementing  functions  "vested  in  fte 
President  and  d^egated  by  him  to  flie 
Director,  FEMA.  FEMA  can  mitigate  any 
perceived  conflicts  by  internal 
delegations  wiftJn  FEMA  so  that  FEMA 
officials  who  develop  the  plans  will  not 
evaluate  their  own  work. 

Also,  it  should  be  noted  that  the  plans 
developed  pursuant  to  this  Part  are  not 
FEMA's  plans.  FEMA  assists  licensees 
and  State  and  local  governments  under 
the  Executive  Ofder  only  in  those 
limited  situations  where  a  "dediae  or 
fail"  situation  necessitates  remedial 
action.  FEMA  also  provides  planning 
assistance  to  State  and  local 
governments  under  the  Pari  350  process 
(44  CFR  Part  3500-  TTiis  process  is 
considered  correctly  to  be  a  cooperative 
effort  and  not  a  coidlict  of  interest.  The 
process  under  Pert  352  is  no  different.  It 
should  also  be  noted  tfiat  under  NRC 
rules,  FEMA  findings  and 
determinations  on  die  adequacy  of  plans 
are  advisory  in  dharacter  and  have  the 
status  of  rebuttable  presumptions.  These 
fmdings  and  determinations  are  not 
bin<£ng  on  Die  TIRC,  which  remains  fte 
sole  judge  as  to  the  adequacy  of 
planning  and  preparedness  under  NRC 
r^ulations. 

Has  anaqgement  is  aot  altered  ia  aay 
way  by  this  rule.  AH  FEMA  findings  oa 
plans  devekgwd  under  this  Part  wiH 
receive  the  same  careful  scrutiny  aad  b ; 
subject  to  the  sacae  iadepeadeot  NRC 
judgment  ae  aU  ether  FEMA  fadings 
and  detemuoations.  Moreover,  aay 
FEMA  fiadii^  aad  deterauoations, 
including  those  suboutted  to  the  MIC 
under  thk  Fart,  can  be  challenged  by 
ai^  State  or  local  govecament  «r 
aismfaeiaof  thegeaeralpahhc,  as 
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parties  to  controversies  before  the  NRC, 
as  outlined  in  NRC  Rules  of  Practice. 

6.  Due  Process 

Commenters  claimed  that  the  interim 
rule  did  not  provide  procedures  for 
commenting  or  objecting  to  FEMA 
actions  in  the  certification  process.  The 
final  regulation  has  been  modified  to 
provide  for  State  and  local  government 
comment  on  licensee  certification  (See 
§  352.5(d])  and  to  provide  for  an  appeal 
to  the  Director,  FEMA,  of  determinations 
by  the  Associate  Director  (See  §  352.29). 

7.  Administrative  Procedures  Act 

One  commenter  noted  that  S  352.7 
provides  that,  in  the  event  of  an 
inconsistency  between  E.0. 12657  and 
44  CFR  Part  350,  the  Executive  Order 
prevailed.  A  claim  was  made  that  FEMA 
was  amending  44  CFR  Part  350  without 
going  through  the  Administrative 
Procedure  Act  process  for  informal 
rulemaking  5  U.S.C.  553.  FEMA  has  no 
intent  to  modify  Part  350.  The  standards 
and  criteria  set  out  in  S  350.5  are 
unchanged.  In  the  unlikely  event  of  an 
inconsistency  between  an  Executive 
Order  and  a  regulation,  the  Executive 
Order  would  prevail  as  it  is  the  action  of 
a  higher  authority;  i.e..  the  President, 
while  the  regulation  is  the  action  of  the 
Director  of  FEMA.  Other  commenters 
expressed  concerns  on  the  application 
of  the  Administrative  Procedure  Act  to 
issuance  of  licenses  by  NRC,  which  is 
not  pertinent  to  this  rulemaking.  The 
effect  of  Part  352  in  NRC  proceedings  is 
governed  by  NRC  rules. 

Another  commenter  objected  to 
issuance  of  an  interim  rule  without  the 
formality  of  a  "proposed"  rule.  Section  6 
of  Executive  Order  12657  states  that 
FEMA  shall  issue  interim  and  final 
directives  and  procedures  implementing 
the  Order  as  expeditiously  as  is  feasible, 
and  in  any  event,  shall  issue  interim 
directives  and  procedures  not  more  than 
90  days  following  the  effective  date  of 
this  Order  and  shall  issue  final 
directives  and  procedures  not  more  than 
180  days  following  the  effective  date  of 
this  Order  which  is  November  18, 1988. 

FEMA  continues  to  rely  on  its  belief 
that  meeting  the  Executive  Order 
deadline  did  justify  the  departure  from 
issuance  of  a  proposed  rule.  As  this  rule 
is  basically  a  procedural  rule,  the 
Administrative  Procedure  Act  does  not 
require  FEMA  to  have  issued  a  proposed 
rule.  FEMA's  own  procedures  which  call 
for  a  proposed  rule  (44  CFR  1.12)  allow 
for  an  exemption  in  this  case.  Issuance 
of  the  interim  rule,  with  request  for 
comment,  has  afforded  adequate 
opportunity  to  the  public  for  comment. 


8.  Other  Comments 

One  commenter  recommended  that  an 
on-site  specific  environmental  impact 
statement  be  developed  as  part  of  the 
certification  process.  In  individual 
cases,  FEMA  is  of  the  view  that 
certification  acceptance  would  not  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  use  of  the 
National  Environmental  Policy  Act 
(NEPA)  process  is  not  required  under 
the  NEPA  statutes  and  regulation. 

A  commenter  on  the  fee 
reimbursement  provision  challenged  the 
regulatory  flexibility  analysis  statement 
that  the  rule  did  not  place  burdens  on 
local  governments.  Regulatory  flexibility 
may  be  an  issue  in  fee  regulations,  but 
since  that  subject  is  not  specifically 
addressed  in  this  regulation,  there  is  no 
need  to  amend  the  preamble  to  the 
interim  rule. 

The  assistance  described  in  this  Part 
is  not  Federal  financial  assistance 
described  in  44  CFR  Part  4  and,  thus, 
does  not  require  use  of  the 
intergovernmental  review  procedure 
described  therein. 

B.  Section-Specific  Comments 

Sections  352.1  and  352.2    Definition  and 
Scope,  Purpose  and  Applicability 

Comment:  A  commenter  suggested 
that  Subpart  A  begin  with  the  Section  on 
"Licensee  certification"  and  that  the 
first  two  sections  be  introductory. 

Discussion:  This  would  make  it 
clearer  that  the  scope  and  definitions 
sections  apply  to  both  Subparts  A  and  B. 

Response:  Adopted  as  S  352.4  herein. 
Also,  the  Table  of  Contents  has  been 
amended  by  adding  new  §§  352.3 
(Purpose  and  scope)  and  352.29  (Appeal 
process). 

Section  352.1    Definitions 

Comment:  352.1(g)  Local  government. 
There  were  a  number  of  suggestions  for 
additions  to  this  listing  such  as  public 
school  districts  and  villages. 

Discussion:  The  intent  of  the 
definition  is  to  be  as  inclusive  as 
possible  as  reflected  in  the  term,  "other 
jurisdictions,"  which  encompasses  other 
entities  such  as  school  districts  and 
villages.  This  term  is  deemed  to  include 
all  local  political  entities  which  might 
have  a  planning  and  response  function. 

Response:  No  change. 

Section  352. 1(h)    Decline  or  Foil 

Comment:  A  number  of  comments 
were  made  with  respect  to  the  definition 
of  decline  or  fail,  some  to  expand  and 
some  to  contract  the  scope  of  the 
definition.  Thus,  suggestions  were  made 
to  delete  the  references  to  Slate  and 


local  inadequacies,  while  another 
commenter  would  have  added  an 
example  of  inadequacies  such  as  "lack 
of  demonstrated  timely  action  by  State 
or  local  governments"  or  similar 
evidence  of  failure  to  perform  properly. 

Discussion:  The  Executive  Order 
applies  whenever  State  or  local 
governments,  either  individually  or 
together,  "decline  or  fail"  to  prepare 
emergency  preparedness  plans  or  to 
"participate  adequately"  in  the 
preparation,  demonstration,  testing, 
exercise,  or  use  of  such  plans.  The  term, 
"decline  or  fail,"  as  used  in  this 
regulation,  is  intended  to  cover  all  these 
circumstances,  FEMA  is  of  the  view  that 
the  existing  definition,  slightly  modified, 
is  a  fair  reflection  of  the  intent  of  the 
Order,  and  that  further  additions  or 
contractions  would  not  be  more 
accurate  or  complete. 

Response:  The  words,  "in  a  timely 
manner,"  are  added  after  "correct  those 
inadequacies"  to  more  clearly  express 
the  need  for  promptness  in  State  and 
local  actions. 

Section  352.  l(q)    Command  and  Control 

Comment:  A  suggestion  was  made 
that  the  term,  "protective  action 
recommendations."  was  more  accurate 
and  familiar  to  response  organizations 
than  "protective  action  decisions." 

Discussion:  It  is  believed  that  in  the 
context  of  this  regulation  the  word, 
"decisions,"  more  accurately  reflects  the 
intent  of  the  Executive  Order.  Therefore, 
no  change  is  required. 

Response:  No  change. 

Section  352.2(a)    Scope.  Purpose  and 
Applicability 

Comment:  As  discussed  heretofore  in 
the  general  discussion  a  number  of  the 
commenters  asked  about  the  purported 
lack  of  criteria  for  determinations  as  to 
"decline  or  fail"  and  "participate 
adequately." 

Discussion:  In  most  cases,  "decline"  is 
more  or  less  self  evident.  The  criteria 
used  in  evaluating  a  fail  situation  or 
determining  the  adequacy  of 
participation  in  planning  and 
preparedness  are  the  same  criteria  used 
in  reviewing  State  and  local  plans  under 
Pari  350.  That  is  NRC's  Emergency 
Planning  Rule  (10  CFR  Part  50.47.' 
Appendix  E  and  Part  70]  and  the  joint 
FEMA-NRC  criteria  for  preparation  and 
Evaluation  of  Radiological  Emergency 
Response  plans  and  preparedness  in 
support  of  Nuclear  Power  Plants. 
NUREG-0654/FEMA-REP-l.  Rev.  1. 
(November  1980)  and  Suppl.  1 
(September  1986).  See  44  CFR  350.5(d). 
Section  352.6  states  this.  This  is  believed 
to  be  an  adequate  definition  of  criteria. 
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Response:  No  <:hange 
SecUiMi  3SZ2(c)   AppJioabilHy 

CoameatTjmo  cmmnenterB  washed 
clarificoliaa  of  paragraph  ((^  >e  umlie  H 
dealer  Ifat  liie  legulflftion  ^ouM  wA  1»e 
constned  or  lyptod  to  Mnder  a 
licensee's  own  eSorts  to  deiaiin) 
response  plant  to  <^e  extent  aecessary 
to  achieve  adequate  emergsicy 
preparedaess. 

Discussion:  FEMA  agmea  tiiat  aetiBog 
in  the  regulatioo  ahovdd  be  cenftmed  to 
hinder  the  Uoentee's  efforts  developed 
under  thia  Part  ar  any  ether  Part  such  as 
35a  Thus,  FEMA  should  not.  aa 
at^eated,  deTelsp  feneric  plaaa  i«kidi 
can  be  used  by  licensees. 

Response:  We  believe  &e  existii^ 
language  adequately  expreases  4ke 
concept  that  the  licensee's  effort 
independent  of  this  P^rt  ceaiaias  in  full 
force  and  effect,  is  not  au^erseded,  and 
that  If  any  further  assistance  under  this 
Part  is  furnished,  it  is  supplementaL 

Section  352.4    Licensee  Cetifficotion 

Comment:  A  number  of  commenters 
suggested  that  the  regulation  should 
indicate  how  long  the  certificalion 
applied  and  that  there  should  be 
provisions  to  address  changing 
situations.  Other  conunents  of  an 
edttorial  nature  were  made  such  as 
what  evidence  the  licensee  should 
submit  to  support  a  fmding  of  decline  or 
fail,  e.g.,  press  releases  or  litigation 
positions.  Also,  a  suggestion  was  made 
to  add  the  words,  "or  designee,"  after 
"chief  executive  officer"  in  paragraph  a. 
Additionally,  a  suggestion  was  made  for 
the  licensee  to  seiid  copies  of  the 
certification  to  other  places  such  as  the 
NKC  Regional  Offices. 

Discvssron:  It  would  not  be  feasible  to 
set  out  more  specific  periods  of  time  for 
certification  as  eadi  case  varies. 
Obviously,  there  is  authority  to  amend 
or  modify  Ae  certiTications  or  other 
determinations  at  any  time.  WMe  press 
releases  or  litigatton  positions  are  an 
indication  of  positions  of  State  or  local 
governments  for  a  document  sndi  as  fiie 
certification,  FEMA  is  of  Itie  view  there 
should  be  formality.  Therefore,  the 
docufnentation  should  show  ftiat  there 
has  been  a  written  request  to  State  or 
local  officials,  with  response  or  a  lack  of 
response  in  a  reasonable  time,  for 
particTpstion  in  planmng,  comnritment  of 
resources,  or  timely  correction  of 
inadequacies.  Tbe  host  ffiMA  Regional 
Office  distiilrtries  copies  of  the 
certification,  and  takes  the  official 
actions  with  respect  tbereto.  h  should 
control  this  dissemination  of  documents. 
Therefore,  there  is  no  need  for  the 
licensee  to  send  the  certification 
anywhere  but  the  host  FEMA  Regional 


Office.  The  suggestion  to  add  the  words, 
"or  designee,"  alter  ""tdiief  eicecotFiFe 
officer"  is  nOl  adopted,  as  it  is  beReved 
that  a  request  of  tWa  raagnilade  sboukl 
be  maxie  oniy  at  the  is^ieB}  level  by  ttte 
chief  exeodive  afftcer. 
Response:  Nacha^e. 

Section  S52.5    l^MA  Action  an 
Licensee  CeftificatiaB 

Commeat:  A  number  of  comments 
were  oiade  -on  iJus  Sectioa,  particalarijr 
with  respect  to  the  time  frame  for 
actions.  Some  ihought  the  period  for 
FEMA  review  sJmuld  be  shorteoed  or 
iiiat  actions  or  iAactions  should  be 
dispositive  of  a  FEMA  decision,  sHch  as 
automatic  approval  if  no  final  decision 
is  made  in  30  days.  Some  desired  that  a 
timefraase  be  established  for  FEMA 
consultation  wilii  State  and  local 
officials. 

Discussion:  Suggestions  to  siionlen  the 
tine  for  FEMA  to  act  in  10  days,  or  to 
assume  if  FEMA  does  not  ma^  a  final 
decision  within  80  days  the  certtlioation 
is  automatically  accepted,  are  rejected. 
However,  when  a  utility  meets  dw 
requirements  of  the  NRC  emergency 
planning  rule  (See  10  CFR  50.i7  (cj(lj  J[i) 
and  (ii),  FEMA  will  determine  this  to  be 
dispositive. 

Response:  A  amnber  of  raodificatioaa 
have  been  made  in  this  Section  to  allow 
for  comment  by  State  and  local 
governments  and  a  new  S  352^9  on 
appeals  from  interested  parties, 
applicable  to  this  and  odter  Sections  has 
been  added. 

The  FEMA  Associate  Director  will 
make  a  decision  within  45  days  of 
receipt  of  certification  by  the  Regional 
Director.  Action  on  an  appeal  wifll  be 
completed  wilhla  no  niore  than  60  days 
after Ihe  date  of  the  decision.  However, 
during  an  appeal  FEMA  will  provide 
technical  assistance  to  a  licensee. 

Section  352.9    FEMA  Determination  on 
the  Commitmerlt  of  Federal  Facilities 
and  Resources 

Comment:  A  suggestion  was  made 
that  the  realism  doctrine,  which  is  set 
out  as  an  assumption  upon  which  all 
resource  determinations  are  made, 
should  be  reiteiBied  in  a  number  of 
places  in  Section  5  and  elsewhere. 

Discussion:  FEMA  is  of  the  view  that 
this  duplication  is  unnecessary.  (See 
§§352.6(cn2)  and  352.2S(c3.J 

Response:  No  change. 

Section  352.6(d)    Commitment  of 
Resoarces 

Comment:  FOAPi.  should  advise  State 
and  local  authorities  of  the  facilities  and 
resources  provided  the  licensee. 

Discussion:  i-tMA  believes  that  State 
and  local  governments  should  be  kept 


fully  infonned  of  Federal  Assistance 
provided  to  licensees. 

Response:  The  phrase,  the  States  and 
affected  local  govertunent&"  is  added  to 
the  third  sentence  of  paragraph  d. 

Section  35223   functions  of  a  RegianaJ 
Asaskmoe  CommiOee  tRACf 

Comment:  A  coaunenter  noted  ihat     - 
this  section  extended  Part  ^1 
assistance  to  licensees,  and  suggested 
that  the  RAC  be  able  to  provide 
assistance  prior  to  certification.  This  has 
been  done  m  Shoreham  and  Seabrook 
cases  already  unde*  ^rts  350  and  351. 
The  commenter  thought  that  §  352.23 
prevented  RAC  assistance  prior  to  such 
certificathjn. 

DiscassTon:  FEMA  is  of  the  view  that 
this  is  an  incorrect  Interpretation  of 
{  352.23.  and  'diat  assistance  can  be 
furnished  prror  to  a  certifioation. 
Paragraplh  ^)  quite  explicitly  allows 
consiitation  on  theTteeds  forfadlttles 
and  resources.  The  present  practice  of 
RAC  •cooperation  in  absence  of  State  or 
local  cooperation  is  permissible  and 
encouraged.  Soch  cooperation  is 
furnished  under  Parts  350  and  351 
independent  of  €«  Executive  Order  and 
Pari  352,  and  will  continue  to  be  so 
furnished.  A  suggetNion  was  made  'diat 
milestones  be  estaUished  in  the 
regalation  for  Fedetal  agency  responses 
in  4  352.23(d).  These  are  inappropriate  in 
a  regulation  but  should  be  established 
as  part  of  good  raaoiageinent  techniqtie. 

Response:  No  diange. 

Section  352.24    Provision  of  TechaioaJ 
Assistance  and  Federal  Fxicilities  and 
Resources 

CoBiment- it  was  crated  that  techaicai 
assistance  is  referred  to  in  {  (  352.23  and 
352.24.  Ibe  different  between  these 
uses  of  technical  asistence  residues 
with  tbe  intent  olaach  tedmicai 
assistance.  FoUowiiig  a  determination 
under  Sobpart  A,  tachnical  assisitanoe  is 
intended  to  be  parttrf  plan  devdopment ' 
and  completion.  Prior  to  a  determinartion 
under  Subpart  A,  tachsical  assotanoe  is 
intended  to  be  provided  to  help  evalaate 
the  need  Jbr  Federal  assistance  and 
Federal  facilities  And  resowces. 

Response:  Aa  .additional  statement 
has  been  added  allewiog  provision  of 
technical  assistaace  durii^  pendency  of 
an  appeaL 


Section  352.28    Reimbursement 

Comment-  Utilities  commented  that 
Stale  and  local  go>«TUBents  whose  non- 
participation  in  emei^ency  planning 
gave  rise  to  this  situation,  should  bear 
financial  burden.  Licensees  should  not 
pay  for  this.  Lioensees  should  not  be  the 
conduit  for  collecting  fees  from  State 
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and  local  governments.  Objections  were 
made  by  State  and  localities  to  charging 
non-participating  State  and  local 
governments  for  any  costs,  particularly 
costs  of  services  or  resources  provided 
by  FEMA  or  RACs.  This  was  based  on 
lack  of  legal  authority  and  lack  of  a 
request  for  such  assistance.  Also,  one 
commenter  from  a  locality  within  the 
EPZ,  but  not  receiving  any  services  or 
tax  benefits  from  a  nuclear  plant, 
objected  to  possible  fees  assessed 
against  it. 

Discussion:  The  issue  of 
reimbursement  is  presently  being 
considered  in  separate  regulations  on 
this  subject,  and  will  not  be  addressed 
in  this  regulation.  FEMA  has  issued  a 
proposed  regulation  based  on  31  U.S.C. 
9701  which  is  specific  to  FEMA,  and  not 
other  agencies,  which  covers  fees  to  be 
charged  to  utilities  for  FEMA  services 
and  resources  under  both  Parts  350  and 
352.  54  FR  27395,  Section  352.28  restates 
the  Executive  Order  and  will  not  be 
revised. 

Response:  No  change. 

Section  352.29    Appeal  Process 

Comment:  Commenters  desire  that 
there  be  a  procedure  for  a  State  or  local 
government  or  a  licensee  to  appeal  the 
decision  made  by  the  Associate  Director 
concerning  a  certification  request  by  a 
licensee  or  a  request  for  resources. 

Discussion:  FEMA  supports  the  rights 
of  State  and  local  governments  or  others 
to  appeal  FEMA  decisions,  a  provision 
provided  in  Part  350. 

Response:  A  new  S  352.29  is  added. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Director  has  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  The  rule  places 
obligations  and  burdens  only  on  nuclear 
power  plant  licensees  which  are  large 
electric  utility  companies.  These 
licensees  are  not  "small  entities"  as  set 
forth  in  the  Regulatory  Flexibility  Act 
and  do  not  meet  the  small  business  size 
standards  (set  forth  in  Small  Business 
Administration  regulations  in  13  CFR 
121.0).  A  copy  of  the  certification  and 
attendant  materials  is  available  for 
inspection  and  copy  in  the  Rules  Docket. 

Environmental  Assessment  and  Finding 
of  No  Significant  Environmental  Impact 

The  Director  has  determined  under 
the  National  Environmental  Policy  Act 
of  1969  and  FEMA  Regulation  44  CFR 
Part  10,  "Environmental 
Considerations,"  that  this  rule  is  not  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  An  environmental 


assessment  has  been  prepared  which  is 
available  for  inspection  and  copying  for 
a  fee  in  the  Rules  Docket. 

Regulatory  Analysis 

This  rule  is  not  a  "Major  Rule"  as  the 
term  is  used  in  Executive  Order  12291 
and  implementing  Office  of  Management 
and  Budget  (OMB)  guidance.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  milion  or  more,  will  not  result  in  an 
increase  in  costs,  and  will  not  have  a 
significant  adverse  impact  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

Paper  Work  Reduction  Act 

This  rule  contains  information 
requirements  that  are  subject  to  the 
Paper  Work  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  the  OMB 
implementing  regulation,  S  CFR  Part 
1320.  These  requirements  have  been 
submitted  to  and  been  approved  by 
OMB.  The  OMB  Number  is  3067-0201  for 
§§352.4  and  352.24. 

Federalism  Executive  Order 

A  Federalism  assessment  under  E.O. 
12612  has  been  prepared  and  a  copy  is 
available  for  inspection  and  copying  for 
a  fee  in  the  Rules  Docket. 

List  of  Subjects  in  44  CFR  Part  352: 

Nuclear  Power  Plants  and  Reactors, 
Radiation  Protection,  Intergovernmental 
Relations,  and  Federal  Assistance. 

Accordingly,  44  CFR  Part  352  is 
revised  to  read  as  follows: 

PART  352— COMMERCIAL  NUCLEAR 
POWER  PLANTS:  EMERGENCY 
PREPAREDNESS  PLANNING 

Sec. 

352.1  Derinitions. 

352.2  Scope,  purpose  and  applicability. 

Sut>part  A— Certifications  and 
Detetminations 

352.3  Purpose  and  scope. 

352.4  Licensee  certification. 

352.5  FEMA  action  on  licensee  certification. 

352.6  FEMA  determination  on  the 
commitment  of  Federal  facilities  and 
resources. 

352.7  Review  and  evaluation. 

Subpart  B— Federal  Participation 

352.20  Purpose  and  scope. 

352.21  Participating  Federal  agencies. 

352.22  Functions  of  the  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC). 

352.23  Functions  of  a  Regional  Assistance 
Committee  (RAC). 

352.24  Provision  of  technical  assistance  and 
Federal  facilities  and  resources. 


352.25    Limitation  on  committing  Federal 

facilities  and  resources  for  emergency 

preparedness. 
352.28    Arrangements  for  Federal  response 

in  the  licensee  offsite  emergency 

response  plan. 

352.27  Federal  role  in  the  emergency 
response. 

352.28  Reimbursement. 

352.29  Appeals  process. 

Authority:  Federal  Civil  Defense  Act  of 
1950.  as  amended  (50  U.S.C.  App.  2251  et 
seq.):  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  42  U.S.C.  5121  et 
seq.;  31  U.S.C.  9701;  Executive  Order  12857; 
Executive  Order  12148;  Executive  Order 
12127  and  Executive  Order  12241. 

S  352.1    Definition*. 

As  used  in  this  part  the  following 
terms  and  concepts  are  defined: 

(a)  Associate  Director  means  Uie 
Associate  Director,  State  and  Local 
Programs  and  Support,  FEMA  or 
designee. 

(b)  Director  means  the  Director. 
FEMA  or  designee. 

(c)  EPZ  means  Emergency  Planning 
Zone. 

(d)  FEMA  means  the  Federal 
Emergency  Management  Agency. 

(e)  NRC  means  the  Nuclear 
Regulatory  Commission. 

(f)  Regional  Director  means  the 
Regional  Director  of  FEMA  or  designee. 

(g)  Local  government  means  boroughs, 
cities,  counties,  municipalities,  parishes, 
towns,  townships  or  other  local 
jurisdictions  within  the  plume  and 
ingestion  exposure  pathway  EPZs  that 
have  specific  roles  in  emergency 
planning  and  preparedness. 

(h)  Decline  or  fail  means  a  situation 
where  State  or  local  governments  do  not 
participate  in  preparing  offsite 
emergency  plans  or  have  significant 
planning  or  preparedness  inadequacies 
and  have  not  demonstrated  the 
commitment  or  capabilities  to  correct 
those  inadequacies  in  a  timely  manner 
so  as  to  satisfy  NRC  licensing 
requirements. 

(i)  Governor  means  the  Governor  of  a 
State  or  his/her  designee. 

(j)  Certification  means  the  written 
justification  by  a  licensee  of  the  need  for 
Federal  compensatory  assistance.  This 
certification  is  required  to  activate  the 
Federal  assistance  imder  this  part. 

(k)  Responsible  local  official  means 
the  highest  elected  official  of  an 
appropriate  local  government. 

(I)  Technical  assistance  means 
services  provided  by  FEMA  and  other 
Federal  agencies  to  facilitate  offsite 
radiological  emergency  planning  and 
preparedness  such  as:  Provision  of 
support  for  the  preparation  of  offsite 
radiological  emergency  response  plans 
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and  fnocedun*;  FEMA  cncnfaation  «f 
servioei  fpom  other  Federal  ageaoies; 
provision  and  interpretn^on'of  Federal 
gniomce;  provision  of  Federal  and 
contra<:t  personnel  to  oflier  advice  and 
recommendations  for  specitic  aspects  of 
preparedness  such  as  alert  and 
notification  and  efloergeacy  piAlic 
information. 

Im)  Federal  facilities  and  resources 
means  personaeL  property  (land, 
buildings,  vehides,  e^uiprBentJ,  and 
0]»er8ttoad  capabilities  cootroUed  by 
tbe  Federal  goversinent  related  ts 
establishing  aad  mauitaiBing 
radiological  emergency  response 
preparedness. 

(n)  Licensee  means  tiw  wtilily  tviiich 
has  applied  for  or  has  received  a  license 
from  the  NRC  to  tjperate  a  commercial 
nuclear  power  plant. 

[o^  fleimbrrrsenient  means  the 
payment  to  FEMA/Federal  agencies, 
jointly  or  severally,  by  a  licensee  and 
State  and  local  governments  for 
assistance  and  services  provided  in 
processing  certifications  and 
iiiipleimiHting  Federd  oonrpensalary 
assistance  under  this  Part  352. 

(p)  Host  fESVM  Regional  Officemeans 
the  FEMA9keffemA(X^(x  tkat  has 
primary  jarisd^eii  by  virtue  of  the 
nuclear  power  pkmt  being  located 
withia  Ws  feographic  bot»d«ries. 

\t\)  -Coifunand  and  corrtivl  uitaiis 
raakiRg  and  leewng  proAeOfive  wftim 
decisions  and  Effecting  offsi%e 
emergency  response  resoBraes,  agencies, 
and  Bcfivities. 


S352J 

(a)  This  pnt  apjXieB  Whenever  State 
OT  local  governments,  either  individially 
or  togettwr,  decliae  or  fail  to  prepofre 
commerciri  mdear  ^wer  plant  flffinte 
radiological  emergency  preparedDese 
plans  that  are  st^icienl  1o  satisTy  NRC 
licensing  reqnireinenta  or  to  participale 
adequately  in  ^  pieparetiion, 
demons trtttioR,  testing,  eKBFOiBe,  or  vse 
of  such  plans.  In  order  to  request  Ate 
assistance  provided  for  in  tMs  part,  an 
affected  nadear  power  plant  applicant 
or  licensee  shall  certify  in  writing  to 
FEMA  that  the  above  situation  exists. 

fb)  ^nn  purposes  of  this  part  are  as 
follows:  tl]  To  establish  pdicieB  and 
procedures  for  die  submission  vH  a 
licensee  certiiicatien  for  Federal 
assistance  vnderExecotive  Order  12657; 
(2]  set  forth  policies  and  prooedares  for 
FEMA's  determination  to  accept,  accept 
with  mocfification,  or  reject  the  licensee 
certification-,  (3)  estaMsti  a  tiamewoHt 
for  ptwiifing  Federal  assistance  to 
licensees;  and  (4)  provide  prooediires  Tor 
the  review  and  evaluafion  of  flie 
adequacy  of  offnte  radiological 
emergency  plarmii^  and  prepare^ftneas. 
Findings  and  determinations  on  offsite 


planniog  and  prepared aesB  made  tmder 
this  part  are  larovidsi  to  the  NRC  ior  its 
use  in  the  licensing  process. 

(c)  This  part  applies  only  in  instances 
where  Executive  Order  12657  is  used  by 
a  licensee  aad  its  picvisians  do  aot 
affect  the  valtdhy  of  tbe  emei^acy 
preparedness  lieveloped  by  tiie  bcensee 
iadependenl  of  (or  pnior  k)  Executive 
Order  12fi57. 

Stttipvt  A^-Cflrtif  i^lioiis  and 
Determinations 

§  352  J    Purpose  and  scope. 

This  subpart  •establishes  policies  and 
procedures  for  submission  by  a 
commercial  nuclear  power  plant 
licensee  of  a  cartification  for  Federal 
assistance  under  Execntrve  Order  12657. 
It  conlains  {xxlicies  and  procedures  for 
FEMA's  determinatioas,  with  respect  to 
a  certification.  It  esiablishes  a 
framework  for  providing  Federal 
assistance  to  licensees.  It  also  provides 
procedures  for  review  and  evalnation  of 
the  adequacy  of  iiceasee  offsite 
radiological  eoiergency  plaaning  snd 
preparedness. 

§352.4    Ucana—  eartiWcaMaa. 

(a)  A  licensee  which  seeks  Federal 
assistance  under  this  part  shall  submit  a 
certification  to  the  host  FEMA  Il^on 
Director  that  a  decliae  or  fail  situation 
exists.  The  cerfification  shall  be  in  the 
form  of  a  letter  fiom  the  chief  executive 
officer  of  the  licensee.  The  contents  of 
tkis  letter  shall  address  tbe  provisions 
set  forth  m  paragraph  (b)  erid  (cj  of  this 
section. 

(b)  The  iioenaee  cerlificatiGn  ahaH 
delineate  why  such  assistance  is  needed 
based  on  the  criteria  of  decline  or  fail 
for  the  relevant  State  or  iocal 
govenuBents. 

(c)  The  licensee  oertificatioa  shall 
document  requests  to  and  responses 
from  the  Govemor(s)  or  responsible 
local  official(s]  with  respect  to  tfie 
efforts  tak«n  l^  the  lioensee  to  secure 
their  participation,  ceoperation, 
commitment  of  resources  or  timely 
correction  of  planning  and  preparedness 
failures. 

^Approved  by  the  Ofirce  of  Mana^meTrt  and 
Budget  (OMB)  lanter  contrei  number  3067- 
02B\] 

§352.5    FEMAaetlan«n1icanB«« 
certificatlea. 

(a)  Upon  receiving  a  licensee 
certification,  the  host  Regional  Director 
shall  inunediateJy  notify  FEMA 
Headquarters  of  the  licensee 
certification.  Within  5  days  the  host 
Regional  Director  siail  aotiiy  liie 
Governor  of  an  affected  State  and  the 
•chief  execative  officer  erf  any  local 
government  that  a  certificatitm  has  been 
received,  and  make  a  copy  of  the 


certification  available  to  siicb  persons. 
Witinn  1<0  days,  t^  host  Regional 
Director  shall  ackmwlBdge  in  wnting 
the  receipt  of  ^le  certification  to  the 
lioensee. 

(b)  Within  15  days  of  receipt  of  the 
certification,  the  Regional  EHrector  shall 
pobheh  a  notice  in  the  Fedend  Register 
that  a  certification  from  the  licensee  has 
been  received,  and  that  copies  are 
avail*bte  at  the  Regicmal  Office  for 
review  and  copying  in  accordantre  with 
44  CFR  5.26. 

(c)  FEMA  Headquarters  shall  notify 
the  NRC  of  receipt  of  the  certification 
and  shall  request  advice  from  the  NRC 
on  whether  a  decline  or  fail  situation 
exists. 

[S]  State  aad  local  governments  may 
submit  written  statements  to  the  host 
Regional  Director  outlining  their  position 
as  to  the  facts  stated  in  the  letter  of 
certilication.  Such  statements  shall  be 
submitted  to  FEMA  within  10  days  of 
the  date  of  notification  provided  to  State 
and  local  government  under  §  352.5(a]. 
Any  such  statements  shall  be  a  part  of 
the  record  and  wQI  be  considered  in 
arriving  at  recoauaeodatioas  or 
determinations  made  under  the 
provisions  of  this  fart. 

(e)  The  host  FEMA  Regional  Office 
iiiaiL  provide,  after  oonsuliing  with  .State 
and  responsible  kcal  oS^icials,  a 
recorameoded  <letcraiinati«i  on  whether 
a  decline  or  fail  situatioa  exists  to  the 
FEMA  Associate  Direolor  withia  30  days 
of  receipt  of  the  lioezsee  certification. 

(f)  The  F^iA  Associate  Dnector  shall 
make  a  determination  on  whether  a 
decline  or  fail  situation  exists  withm  45 
days  of  reoeiiA  of  the  licensee 
certification  and  shall  advise  the 
hcensee,  NRC,  and  State  and  local 
oflSoial*. 

{g)  The  times  for  actions  set  out  above 
may  be  extended  ap  to  an  aggregate  of 
30  days  by  the  host  Regional  Director  or 
Associate  Director,  as  appropriate. 

§352.6  l£MA  datanninatioa  an  tiw 
coraroUawnt  of  Fadsral  iacilMlea  and 
resources. 

(aj  A  :licensee  request  for  Federal 
facilities  and  resouioes  siiall  doctment 
the  Uoensee's  nwKiflium  £easibAe  use  of 
its  nesources  aad  its  efforts  ta-secuoe  ^e 
use  of  State  aad  local  governoient  and 
volunteer  resources. 

(bj  Upon  a  ficensee  request  for 
Federal  facilities  and  resources,  FEMA 
hBadqaarters  shai  notify  NSC  and 
request  advtce  trota  the  NKC  as  to 
whelher  the  UoeBsee  has  made 
maximum  use  of  its  resources  and  the 
extent  to  wliioh  the  licensee  has 
compaod  with  TO  CFR  «).47(cM13-  "Hw 
host  FEMA  Regional  Director  sha^  make 
a  recommendation  to  the  FEMA 
Associate  Director  on  whether  the 
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provision  of  these  facilities  and 
resources  is  warranted.  The  FEMA 
Associate  Director  shall  make  a  final 
determination  as  to  whether  Federal 
facilities  and  resources  are  needed. 

(c)  In  making  the  determination  imder 
paragraph  (b)  of  this  section,  FEMA: 

(1)  Shall  work  actively  with  the 
licensee,  and  before  relying  upon  any 
Federal  resources,  shall  make  maximum 
feasible  use  of  the  licensee's  own 
resources,  which  may  include 
agreements  with  volunteer  organizations 
and  other  government  entities  and 
agencies;  and 

(2}  Shall  assume  that,  in  the  event  of 
an  actual  radiological  emergency  or 
disaster.  State  and  local  authorities 
would  contribute  their  full  resources  and 
exercise  their  authorities  in  accordance 
with  their  duties  to  protect  the  public 
and  would  act  generally  in  conformity 
with  the  licensee's  radiological 
emergency  preparedness  plan. 

(d)  The  FEMA  Associate  Director 
shall  make  a  determination  on  the  need 
for  and  commitment  of  Federal  facilities 
and  resources.  The  FEMA  determination 
shall  be  made  in  consultation  with 
affected  Federal  agencies  and  in 
accordance  with  44  CFR  352.21.  FEMA 
shall  inform  the  licensee,  the  States  and 
affected  local  governments  in  writing  of 
the  Federal  support  which  will  be 
provided.  This  information  shall  identify 
Federal  agencies  that  are  to  provide 
Federal  support,  the  extent  and  purpose 
of  the  support  to  be  provided,  the 
Federal  facilities  and  resources  to  be 
committed  and  the  limitations  on  their 
use.  The  provision  of  the  identified 
Federal  support  shall  be  made  tmder  the 
policies  and  procedures  of  Subpart  B  of 
this  Part. 

§352.7   Review  and  evaluation. 

FEMA  shall  conduct  its  activities  and 
make  findings  under  this  Part  in  a 
manner  consistent  with  44  CFR  Part  350 
to  the  extent  that  those  procedures  are 
appropriate  and  not  inconsistent  with 
the  intent  and  procedures  required  by 
E.0. 12657.  This  Order  shall  take 
precedence,  and  any  inconsistencies 
shall  be  resolved  imder  the  procedures 
in  the  NRC/FEMA  Memorandum  of 
Understanding  (MOU)  on  planning  and 
preparedness.  (50  FR 15485,  April  18, 
1985) 

Subpart  B— Federal  Partlctpation 

§  352.20    Purpose  and  scope. 

This  Subpart  establishes  policy  and 
procedures  for  providing  support  for 
offsite  radiological  emergency  planning 


and  preparedness  in  a  situation  where 
Federal  support  imder  Excutive  Order 
12657  (E.0. 12657]  has  been  requested. 
This  subpart: 

(a)  Describes  the  process  for  providing 
Federal  technical  assistance  to  the 
licensee  for  developing  its  offsite 
emergency  response  plan  after  an 
afHrmative  determination  on  the 
licensee  certification  tmder  Subpart  A 
(44  CFR  352.5(f)); 

(b)  Describes  the  process  for 
providing  Federal  facilities  and 
resources  to  the  licensee  after  a 
determination  tmder  Subpart  A  (44  CFR 
352.6(d))  that  Federal  resources  are 
required; 

(c)  Describes  the  principal  response 
functions  which  Federal  agencies  may 
be  called  upon  to  provide; 

(d)  Describes  the  process  for 
allocating  responsibilities  among 
Federal  agencies  for  planning  site- 
specific  emergency  response  functions; 
and 

(e)  Provides  for  the  participation  of 
Federal  agencies,  including  the  members 
of  the  FRPCC  and  the  RACs. 

§352.21    Participating  Federal  agendea. 

(a)  FEMA  may  call  upon  any  Federal 
agency  to  participate  in  planning  for  the 
use  of  Federal  facilities  and  resources  in 
the  licensee  offsite  emergency  response 
plan. 

(b)  FEMA  may  call  upon  the  following 
agencies,  and  others  as  needed,  to 
provide  Federal  technical  assistance 
and  Federal  facilities  and  resources: 

(1)  Department  of  Commerce; 

(2)  Department  of  Defense; 

(3)  Department  of  Energy; 

(4)  Department  of  Health  and  Himian 
Services; 

(5)  Department  of  Housing  and  Urban 
Development; 

(6)  Department  of  the  Interior 

(7)  Department  of  Transportation; 

(8)  Environmental  Protection  Agency; 

(9)  Federal  Communications 
Commission; 

(10)  General  Services  Administration; 

(11)  National  Communications 
System; 

(12)  Nuclear  Regulatory  Commission; 

(13)  United  States  Department  of 
Agriculture;  and 

(14)  Department  of  Veterans  Affairs. 

(c)  FEMA  is  the  Federal  agency 
primarily  responsible  for  coordinating 
Federal  assistance.  FEMA  may  enter 
into  Memorandums  of  Understanding 
(MOU)  and  other  instnunents  with 
Federal  agencies  to  provide  technical 
assistance  and  to  arrange  for  the 
commitment  and  utilization  of  Federal 
facilities  and  resources  as  necessary. 
FEMA  also  may  use  a  MOU  to  delegate 
to  another  Federal  agency,  with  the 


consent  of  that  agency,  any  of  the 
functions  and  duties  assigned  to  F^^A. 
Following  review  and  approval  by  OMB, 
FEMA  will  publish  such  dociunents  in 
the  Federal  Regbtar. 

§352.22   Functione  Of  the  Federal 
Wadlolofllcal  Preparednees  Coordhwling 
Commtttae  (FRPCC). 

Under  44  CFR  Part  351.  the  role  of  the 
FRPCC  is  to  assist  FEMA  in  providing 
policy  direction  for  the  program  of 
technical  assistance  to  State  and  local 
governments  in  their  radiological 
emergency  planning  and  preparedness 
activities.  Under  this  Subpart,  the  role  of 
the  FRPCC  is  to  provide  advice  to  FEMA 
regarding  Federal  assistance  and 
Federal  facilities  and  resources  for 
implementing  Subparts  A  and  B  of  this 
Part  This  assistance  activity  is 
extended  to  licensees.  The  FRPCC  will 
assist  FEMA  in  revising  the  Federal 
Radiological  Emergency  Response  Plan 
(FRERP). 

§352.23    Functions  Of  a  Regional 
Aseletance  Commltfe  (RAC) 

(a)  Under  44  CFR  Part  351,  the  role  of 
a  RAC  is  to  assist  State  and  local 
government  officials  to  develop  their 
radiological  emergency  plans,  to  review 
the  plans,  and  to  observe  exercises  to 
evaluate  the  plans.  Under  Subparts  A 
and  B  of  diis  Part  these  technical 
assistance  activities  are  extended  to  the 
licensee. 

(b)  Prior  to  a  determination  tmder 
Subpart  A  (44  CFR  352.6(d))  that  Federal 
facilities  and  resotirces  are  needed,  the 
designated  RAC  for  the  specific  site  will 
assist  the  Ucensee,  as  necessary,  in 
evaluating  the  need  for  Federal  facilities 
and  resources,  in  addition  to  providing 
technical  assistance  under  §  352.23(a). 

(c)  In  accomplishing  the  foregoing,  the 
RAC  will  use  the  standards  and    - 
evaluation  criteria  in  NUREG-0654/ 
FEMA-REP-1,  Rev.  1  and  Supp.  1.'  or 
approved  alternative  approaches,  and 
RAC  members  shall  render  such 
technical  assistance  as  appropriate  to 
their  agency  mission  and  expertise. 

(d)  Following  determination  imder 
Subpart  A  (44  CFR  352.6(d))  that  Federal 
facilities  and  resources  are  needed,  the 
RAC  will  assist  FEMA  in  identifying 
agencies  and  specifying  the  Federal 
facilities  and  resources  which  the 
agencies  are  to  provide. 

§352.24    ProvMon  of  technical 


(a)  Under  a  determination  under 
Subpart  A  (44  CFR  352.5(f)  and  352.4(e)) 

■  Copy  available  from  FEMA  Diatrilwtioa  Center. 
PO.  Box  70274  Wasliington.  DC  20024 
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that  a  decline  or  fail  situation  exists. 
FEMA  and  other  Federal  agencies  will 
provide  technical  assistance  to  the 
licensee.  Such  assistance  may  be 
provided  during  the  pendency  of  an 
appeal  under  S  352.29. 

(b)  The  applicable  criteria  for  the  use 
of  Federal  facilities  and  resources  are 
set  forth  in  Subpart  A  (44  CFR 
352.6(c)(l)(Z)l.  Upon  a  determination 
under  Subpart  A  (44  CFR  352.6(d))  that 
Federal  resources  or  facilities  will  be 
required,  FEMA  will  consult  with  the 
FRPCC,  the  RAC,  the  individual  Federal 
agencies,  and  the  licensee,  to  determine 
the  extent  of  Federal  facilities  and 
resources  that  the  government  could 
provide,  and  the  most  effective  way  to 
do  so.  After  such  consultation,  FEMA 
will  specifically  request  Federal 
agencies  to  provide  those  Federal 
facilities  and  resources.  The  Federal 
agencies,  in  tarn,  will  respond  to 
confirm  the  availability  of  such  facilities 
and  resources  and  provide  estimates  of 
their  costs. 

(c)  FEMA  will  inform  the  licensee  in 
writing  of  the  Federal  support  which  will 
be  provided.  This  information  will 
identify  Federal  agencies  which  are  to 
be  included  in  the  plan,  the  extent  and 
purpose  of  technical  assistance  to  be 
provided  and  the  Federal  facilities  and 
resources  to  be  committed,  and  the 
limitations  of  their  use.  The  information 
will  also  describe  the  requirements  for 
reimbursement  to  the  Federal 
Government  for  this  support 

(d)  FEMA  will  coordinate  the  Federal 
effort  in  implementing  the 
determinations  made  under  Subpart  A 
(44  CFR  352.5(f)  and  352.6(d))  so  that 
each  Federal  agency  maintains  the 
committed  technical  assistance, 
facilities,  and  resources  after  the 
licensee  offsite  emergency  response 
plan  is  completed.  FEMA  and  other 
Federal  agencies  will  participate  in 
training,  exercises,  and  drills,  in  support 
of  the  licensee  offsite  emergency 
response  plan. 

(e)  In  carrying  out  paragraphs  (a) 
through  (c)  of  this  section.  FEMA  will 
keep  affected  State  and  local 
governments  informed  of  actions  taken. 

(Approval  by  the  OMB  under  control  number 
3067-0201 J 

§  352.25    Limitation  on  committing  Federal 
facliitias  and  rasourcat  for  emargancy 
praparadnaas. 

(a)  The  conunitment  of  Federal 
facilities  and  resources  will  be  made 
through  the  authority  of  the  affected 
Federal  ageitcies. 


(b)  In  implementing  a  determination 
under  Sub^rt  A  (44  CFR  352.6(d)).  that 
Federal  facilities  and  resources  are 
necessary  for  emergency  preparedness, 
FEMA  shall  take  care  not  to  supplant 
State  and  local  resources.  Federal 
facilities  and  resources  shall  be 
substituted  for  those  of  the  State  and 
local  governments  in  the  Ucensee  offsite 
emergency  response  plan  only  to  the 
extent  necessmy  to  compensate  for  the 
nonparticipation  or  inadequate 
participation  at  those  governments,  and 
only  as  a  last  resort  after  consultation 
with  the  Govemor(8]  and  responsible 
local  officials  hi  the  affected  area(8) 
regarding  State  and  local  participation. 

(c)  All  Federal  planning  activities 
described  in  this  Subpart  will  be 
conducted  under  the  assumption  that,  in 
the  event  of  ao  actual  radiological 
emergency  or  disaster.  State  and  local 
authorities  would  contribute  their  full 
resources  and  exercise  their  authorities 
in  accordance  with  their  duties  to 
protect  the  public  &om  harm  and  would 
act,  generally,  in  conformity  writh  the 
licensee's  offsite  emergency  response 
plan.  I 

§  352.28    Arrangements  for  Federal 
response  In  ttie  Ucensee  offsite  emergency 
response  plan. 

Federal  agencies  may  be  called  upon 
to  assist  the  licensee  in  developing  a 
licensee  offsite  emergency  response 
plan  in  areas  such  as: 

(a)  Arrangements  for  use  of  Federal 
facilities  and  resources  for  response 
functions  such  as: 

(1)  Prompt  notincafion  of  the 
emergency  to  the  public; 

(2)  Assisting  in  any  necessary 
evacuation; 

(3)  Providing  reception  centers  or 
shelters  and  related  facilities  and 
services  for  evacuees; 

(4)  Providing  emergency  medical 
services  at  Federal  hospitals;  and 

(5)  Ensuring  the  creation  and 
maintenance  of  channels  of 
communication  from  commercial 
nuclear  power  plant  licensees  to  Slate 
and  local  governments  and  to 
surrounding  members  of  the  public. 

(b)  Arrangements  for  transferring 
response  functions  to  State  and  local 
governments  during  the  response  in  an 
actual  emergency;  and 

(c)  Arrangements  which  may  be 
necessary  for  FEMA  coordination  of  the 
response  of  other  Federal  agencies. 

§  352.27    Federal  role  in  the  emergency 
response. 

In  addition  to  the  Federal  component 
of  the  licensee  offsite  emergency 
response  plan  described  in  Subpart  B 
(§  352.26),  and  after  complying  writh  E.O. 


12657,  Section  2(bX2).  which  states  that 
FEMA: 

(2)  Shall  take  care  not  to  supplant  State 
and  local  reiauroes  and  that  FEMA  ihall 
substitute  its  avm  resources  for  those  of  State 
and  local  governments  only  to  the  extent 
necessary  to  compensate  for  the 
nonparticipation  or  inadequate  participation 
of  those  govemfnents.  and  only  as  a  last 
resort  after  appropriste  coasultation  with  the 
Governors  and  responsible  local  officials  in 
the  affected  area  regarding  State  and  local 
participation; 

FEMA  shall  provide  for  initial  Federal 
response  activities,  including  command 
and  control  of  the  offsite  response,  as 
may  be  needed.  Any  Federal  response 
role,  undertaken  pursuant  to  this 
section,  shall  be  transferred  to  State  and 
local  governments  as  soon  as  feasible 
after  the  onset  of  an  actual  emergency. 

§  352.28    Reimiiuraement 

In  accordance  with  Executive  Order 
12657,  Section  6(d],  and  to  the  extent 
permitted  by  law,  FEMA  will  coordinate 
full  reimbursement,  either  jointly  or 
severally,  to  the  agencies  performing 
services  or  furnishing  resources,  from 
any  a^ected  licensee  and  from  any 
affected  nonparticipating  or 
inadequately  participating  State  or  local 
govertmient. 

§  352.29    Appeal  process. 

(a)  Any  interested  party  may  appeal  a 
determination  made  by  the  Associate 
Director,  under  §|  352.5  and  352.6  of  this 
part,  by  submitting  to  the  Director, 
FEMA,  a  written  notice  of  appeal,  within 
30  days  after  issuance.  The  appeal  is  to 
be  addressed  to  the  Director,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472.  The 
appeal  letter  shall  state  the  specific 
reasons  for  the  appeal  and  include 
documentation  to  support  appellant 
arguments.  The  appeal  is  limited  to 
matters  of  record  under  {§  352.5  and 
352.6. 

(b)  Within  30  days  of  receipt  of  this 
letter,  the  FEMA  Director  or  designee 
will  review  the  record  and  make  a  Hnal 
determination  on  the  matter. 

(c)  Copies  of  this  determination  shall 
be  furnished  to  the  Appellant,  the 
State(s),  affected  local  governments,  and 
the  NRC. 

(d)  For  purposes  of  this  section,  the 
term  "interested  party"  means  only  a 
licensee,  a  Slate  or  a  local  government, 
as  defmed  in  §  352.1(g). 

Dated:  July  24. 19B9. 
Robert  H.  Morns, 

Acting  Director,  Federal  Emer^ncy 
Management  Agency. 
(PR  Doc  89-18016  Filed  6-1-39;  &4S  am) 
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Proclamation  6003  of  July  31,  1989 

Extending  United  States  Copyright  Protections  to  the  Works  of 
the  Republic  of  Indonesia 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Section  104(b)(5)  of  title  17  of  the  United  States  Code  provides  that  when  the 
President  finds  that  a  particular  foreign  nation  extends,  to  works  by  authors 
who  are  nationals  or  domiciliaries  of  the  United  States  of  America  or  to  works 
first  published  in  the  United  States,  copyright  protection  on  substantially  the 
same  basis  as  that  on  which  the  foreign  nation  extends  protection  to  works  of 
its  own  nationals  and  domiciliaries  and  works  first  published  in  that  nation, 
the  President  may  by  proclamation  extend  protection  imder  that  title  to  works 
of  which  one  or  more  of  the  authors  is.  on  the  date  of  first  publication,  a 
national,  domicihary,  or  sovereign  authority  of  that  nation,  or  which  are  first 
published  in  that  nation. 

Satisfactory  assurances  have  been  received  that  as  of  the  entry  into  force 
date,  August  1,  1989,  of  the  Agreement  between  the  Government  of  the 
Republic  of  Indonesia  and  the  Government  of  the  United  States  of  America  on 
Copyright  Protection  (hereinafter  the  "Copyright  Agreement"),  Indonesia  will 
grant  to  works  of  United  States  nationals  and  domiciliaries  and  works  first 
published  in  the  United  States  protection  in  the  Republic  of  Indonesia  on  the 
same  basis  as  works  of  Indonesian  nationals  and  domiciliaries  and  works  first 
published  in  Indonesia,  and  that  such  protection  will  also  extend  to  works  of 
United  States  nationals  and  domiciliaries  and  works  first  published  in  the 
United  States,  which  are  in  the  Indonesian  public  domain  on  the  day  immedi- 
ately prior  to  the  effective  date  of  the  Copyright  Agreement,  if  such  works  still 
enjoy  copyright  protection  in  the  United  States. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  by  the  authority  vested  in  me  by  section  104  of  title  17  of  the  United 
States  Code,  do  declare  and  proclaim  that  the  conditions  specified  in  section 
104(b)(5)  of  title  17  of  the  United  States  Code  have  been  satisfied  in  the 
Republic  of  Indonesia  with  respect  to  works  of  which  one  or  more  of  the 
authors  is,  on  the  date  of  first  publication,  a  national  or  domiciliary  of  the 
United  States  of  America,  or  which  are  first  published  in  the  United  States, 
and  as  of  August  1, 1989,  works  of  Indonesian  nationals  and  domiciliaries  and 
works  first  published  in  Indonesia  are  entitled  to  protection  under  title  17  of 
the  United  States  Code. 

I  hereby  request  the  Secretary  of  State  to  notify  the  Government  of  Indonesia 
that  the  date  on  which  works  of  Indonesian  nationals  and  domiciliaries  and 
works  first  published  in  the  Republic  of  Indonesia  are  entitled  to  protection 
under  title  17  of  the  United  States  Code  is  August  1,  1989,  the  date  on  which 
the  Copyright  Agreement  enters  into  force. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirty-first  day  of 
July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 
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Kentucky  et  al..  31960 

Minnesota,  31960 

New  York,  31960 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  32010 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  32023 

Federal  Energy  Regulatory  Commisaion 

RULES 

Natural  Gas  Policy  Act: 
Ceiling  prices — 
Maximum  lawful  prices  and  inflation  adjustment 
factors,  31938 
NOTICES 

Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

applications,  abandonment  of  service  and  petitions  to 
amend,  32005 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Coip.,  32005 

Dynasty  Gas  Marketing,  Inc.,  et  al.,  32005 

Florida  Gas  Transmission  Co.,  32006 

Inter-City  Minnesota  Pipelines  Ltd..  Inc.,  32006 

KN  Energy,  Inc.,  32006 

Midwestern  Gas  Transmission  Co.,  32007 

Natural  Gas  Pipeline  Co.  of  America,  32007 

Northern  Natural  Gas  Co..  32007 

Shell  Offshore  Inc.,  32008 

Texas  Eastern  Transmission  Corp.,  32008 

Texas  Gas  Transmission  Corp.,  32009 

Texas  Public  Utility  Commission,  32008 

Transcontinental  Gas  Pipe  Line  Corp.,  32009 

United  Gas  Pipe  Line  Co.,  33)10 
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Federal  Highway  Administration 

International  Trade  Administration 

NOTICES 

NOTICES 

Environmental  statements;  notice  of  intent: 

Antidumping: 

Yellowstone  County.  MT,  32022 

Iron  construction  castings  from  Brazil,  319^7 

New  steel  rail,  except  light  rail,  from  Canada,  31984 

Federai  Reserve  System 

Small  business  telephone  systems  and  subassemblies 

NOTICES 

from — 

Meetings;  Sunshine  Act,  32033 

Japan,  31978 

Applications,  hearings,  determinations,  etc.: 

Korea.  31980 

Haggard,  M.L,  Sr.,  et  ai.,  32010 

Taiwan,  31987 

Hongkong  &  Shanghai  Banking  Corp.  et  al.,  32011 

Countervailing  duties: 

New  steel  rail,  except  light  rail,  from  Canada,  31991 

Fisti  and  Wildlife  Service 

Export  trade  certificates  of  review,  32001,  32002 

NOTICES 

(3  documents) 

Marine  mammal  permit  applications,  32018 

interstate  Commerce  Commission 

Food  and  Drug  Administration 

NOTICES 

RULES 

Railroad  services  abandonment: 

1 

Animal  drugs,  feeds,  and  related  products: 

Detroit  &  Mackinac  Railway  Co..  32018 

Zeranol,  31949 

NOTICES 

Justice  Department                                    ' 

Animal  drugs,  feeds,  and  related  products: 

See  also  Immigration  and  Naturalization  Service;  Prisons 

Pitman-Moore,  Inc.;  approval  withdrawn;  correction, 

Bureau 

32024 

NOTICES 

Joint  newspaper  operating  agreements;  Man  eca  News  and 

Forest  Service 

Manteca  Bulletin,  32019 

NOTICES 

Pollution  control;  consent  judgments: 

Environmental  statements;  availability,  etc.: 

Jay  Printing  Co.,  32019 

Mendocino  National  Forest,  CA,  31975 

(3  documents) 

Labor  Department 

Northern  Region  National  Forests;  proposed  new  minimum 

See  Occupational  Safety  and  Health  Administration; 

fee  for  special  use  authorizations,  31976 

Pension  and  Welfare  Benefits  Administration 

General  Services  Administration 

Land  Management  Bureau 

NOTICES 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Alaska  Native  claims  selection: 

Agency  information  collection  activities  under  OMB 

Tanacross,  Inc.,  32014 

review,  32004 

Closure  of  public  lands: 
Colorado,  32015 

Health  and  Human  Services  Department 

Meetings: 

See  Centers  for  Disease  Control;  Food  and  Drug 

Salmon  District  Advisory  Council,  32015 

Administration;  Health  Resources  and  Services 

Salmon  District  Grazing  Advisory  Board,  32015 

Administration;  Human  Development  Services  Office; 

Motor  vehicles;  off-road  vehicle  designations: 

Public  Health  Service 

New  Mexico,  32015 
Realty  actions;  sales,  leases,  etc.: 

Health  Resources  and  Services  Administration 

Colorado;  correction.  32016 

See  also  Public  Health  Service 

Idaho, 32016 

NOTICES 

New  Mexico,  32017 

Grants  and  cooperative  agreements;  availability,  etc.: 

Survey  plat  filings: 

Health  care  for  homeless  individuals,  32011 

Maine,  32018 

Meetings;  advisory  committees: 

New  Mexico,  32018 

August,  32013 

. 

Legal  Services  Corporation 

Human  Development  Services  Office 

RULES 

NOTICES 

Redistricting  activities,  31954 

Meetings: 

Child  Abuse  and  Neglect  Advisory  Board,  32014 

Minority  Business  Development  Agency 

NOTICES 

- 

Immigration  and  Naturalization  Service 

Business  development  center  program  applications: 

PROPOSED  RULES 

New  York,  32003                                          i 

Immigrations: 

1 

Special  agricultural  workers;  adjustment  to  permanent 

National  Aeronautics  and  Space  Administration 

resident  status,  31966 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Interior  Department 

Agency  information  collection  activities  under  OMB 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau 

review,  32004 

• 
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National  Institute  for  Occupational  Safety  and  Health 

See  Centers  for  Disease  Control 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Professional  Service  Industries,  Inc..  32020 
University  of  California,  32021 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 
Electrical  power  generation,  transmission,  and 
distribution;  electrical  protection  equipment 
Correction.  31970 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Insurance  company  pooled  separate  accounts;  prohibited 
transaction  exemption  amendments;  correction.  32024 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Helsinki  Human  Rights  Day  (Proc.  6005),  32033 
United  States  Customs  Service  200th  Anniversary  Year 
(Proc.  6004),  31933 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Adult  basic  education  (ABE)  program.  32026 
Good  time  and  extra  good  time  credit,  31937 

Public  Health  Service 

See  also  Centers  for  Disease  Control:  Food  and  Drug 
Administration:  Health  Resources  and  Services 
Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Food  and  Drug  Administration;  Generic  Drugs  Office, 
32014 

Railroad  Retirement  Board 

RULES 

Railroad  Retirement  Act: 

Claimant  evidence  required  for  payment,  31939 
PROPOSED  RULES 
Railroad  Unemployment  Insurance  Act: 

Available  for  work,  31968 
NOTICES 

Agency  information  collection  activities  under  OMB  review, 
32021 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal  Highway 
Administration 

Treasury  Department 

See  Comptroller  of  the  Currency 

Veterans  Affairs  Department 

RULES 

Acquisition  regulations: 

Internal  management  changes,  31961 
Vocational  rehabilitation  and  education: 

Veterans  education — 
Chronic  alcoholism;  disabling  effects,  31950 


Dependents'  educational  assistance  eligibility,  31952 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Justice,  Bureau  of  Prisons,  32026 

Part  III 

The  President.  32033 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section- at  the  end  of  this  issue. 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6004  of  July  31,  1989 

United  States  Customs  Service  200th  Anniversary  Year,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

July  31,  1989,  marks  the  200th  anniversary  of  the  United  States  Customs 
Service.  On  that  day,  200  years  ago.  President  George  Washington  signed 
legislation  establishing  the  Customs  Service  as  part  of  the  Department  of  the 
Treasury. 

The  story  of  the  U.S.  Customs  Service  is,  in  part,  the  story  of  America  itself. 
Throughout  much  of  our  Nation's  history,  customs  duties  accounted  for  the 
largest  portion  of  the  revenues  needed  to  sustain  and  operate  our  national 
government.  Customs  revenues  paid  the  Revolutionary  War  debt  and  played 
an  important  role  in  U.S.  growth  from  13  States  along  the  Atlantic  Coast  to  a 
Nation  spanning  the  North  American  continent.  The  settling  of  the  West,  the 
building  of  the  Transcontinental  Railroad,  the  purchase  of  the  Louisiana 
Territories  and  Alaska,  the  building  of  our  military  academies,  and  the 
creation  of  our  national  capital  in  Washington,  D.C.,  wrere  all  financed  by 
customs  revenues. 

For  nearly  125  years,  until  passage  of  the  Federal  Income  Tax  Act  of  1913.  the 
Customs  Service  was  virtually  the  only  source  of  revenue  for  the  U.S.  Govern- 
ment. Today,  despite  greatly  reduced  rates  of  duty  on  imported  goods.  Cus- 
toms contributes  more  than  $16  billion  per  year  to  the  national  Treasury. 

Beyond  its  contributions  of  revenue,  the  United  States  Customs  Service  has 
performed  other  important  functions  as  well.  During  the  past  200  years,  it 
constructed  more  than  300  lighthouses,  provided  for  the  relief  of  sick  and 
disabled  seamen,  patrolled  America's  shores  with  armed  revenue  cutters,  and 
helped  protect  the  interests  of  American  manufacturing. 

The  list  of  prominent  persons  who  have  held  key  Customs  posts  reflects  the 
proud  history  of  this  invaluable  Federal  agency:  President  Ulysses  S.  Grant; 
Herman  Melville,  author  of  Moby  Dick;  Pat  Garrett,  the  sheriff  who  appre- 
hended Billy  the  Kid;  Matthew  Henson,  who  accompanied  Admiral  Peary  on 
his  Arctic  expedition  in  1909;  the  poet  Edwin  Arlington  Robinson;  and  the 
novelist  Nathaniel  Hawthorne.  Each  of  these  outstanding  Americans  was  once 
an  officer  of  the  Customs  Service. 

Today,  Customs  continues  to  render  vital  service  to  our  Nation  by  collecting 
revenue,  protecting  American  companies  and  citizens  from  predatory  trade 
practices  and  violation  of  intellectual  property  rights,  and  by  detecting  and 
preventing  the  entry  into  the  United  States  of  illegal  drugs. 

In  recognition  of  the  contributions  of  the  Customs  Service  to  our  Nation,  the 
Congress,  by  House  Joint  Resolution  363,  has  authorized  and  requested  the 
President  to  issue  a  proclamation  designating  1989  as  "United  States  Customs 
Service  200th  Anniversary  Year." 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  designate  the  year  1989  as  United  States  Customs  Service 
200th  Anniversary  Year.  I  call  upon  Government  officials  and  the  people  of  ihe 
United  States  to  observe  this  year  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirty-first  day  of 
July,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


|FR  Do&  8»-18301 
Filed  8-1-89:  2:16  pm| 
Billing  code  3195-01-M 
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This  section  ot  Ihe  FEDERAL  REGISTER 
contains  reguiatory  dooonents  having 
general  applicabiMy  and  legal  effect,  most 
of  which  are  key^  to  and  codiiied  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titfes  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPAFtTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12CFRPart33 

[Docket  No.  89-8] 

Disposition  of  Unclaimed  Property 
Recovered  From  National  Banks 

AGENCV:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 

action:  Remove  and  reserve. 

summary:  On  June  29. 1983,  a  final  rule 
was  published  in  the  Federal  Register 
(48  FR  30006)  adding  12  CFR  Fart  33  to 
govern  the  disposition  of  unclaimed 
property  in  the  possession  or  custody  of 
the  OCC  that  was  recovered  from 
insolvent  national  banks  and  banks  in 
the  District  of  Columbia  closed  before 
and  during  die  ISSCfs.  This  rule  was 
enacted  pursuant  to  section  408  of  the 
Gam — St  Germain  Depository 
Institutions  Act  of  1982, 12  U.S.C  216. 
Since  all  property  has  been  distributed 
under  the  terms  of  section  408, 12  CFR 
Part  33  is  no  longer  needed. 

EFFECTIVE  DATE:  August  3. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  S.  Williams,  Management 
Analyst,  Human  Resources.  (202)  447- 
1723,  490  L'Enfant  Plaza  East  SW., 
Washington,  DC  20219. 

SUPPtXMENTARY  INFORMATION: 
List  of  Subjects  in  12  CFR  Fart  33 

National  banks.  Unclaimed  property. 
Authority  and  Issuance 

Chapter  I  of  Title  12  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  removal 
of  12  CFR  Part  33  is  12  U.S.C.  93a. 


PART  33— [REMOVED  AND 
RESERVED] 

2.  Part  33  is  removed  and  reserved. 
Dated:  July  28, 1989. 
Robert  L  Clarke, 

Comptroller  of  the  Currency. 

[FR  Doc.  89-18094  Filed  8-2-89;  8:45  am) 

BILUNO  CODE  W10-33-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  88-ASW-33,  Amdt  39^251) 

Airworttthiess  Directives;  California 
Department  of  Forestry  Model  UH-1F; 
GarNcfc  Helicopters  Model  UH-1B; 
Hawkins  and  Powers  Aviation,  Inc. 
Modef  UH-1B;  Hercules  Model  UH-1E, 
UH-1L.  TH-tL;  hrtematlonai 
Helicopters,  Inc.  Model  UH-1B;  Oregon 
Helicopters  Model  UH-1E,  UH-1L.  TH- 
1L;  Pnot  Personnel  International,  fnc. 
Model  UH-1B;  Smith  Helicopters  Model 
UH-1E;  Southern  Aero  Corporatton 
Model  UH-1  A,  UH-1B;  and  West  CoMt 
FabricatioRs  Model  UH-1E  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  a  mandatory  fatigue 
retirement  life  limit  on  main  rotor  masts 
and  trunnions  used  on  certain  UH-1 
type  helicopters.  The  AD  is  needed  to 
prevent  main  rotor  mast  and  trunnion 
fatigue  failures  whidi  could  result  in  a 
catastrophic  failure  of  the  main  rotor 
system  and  subsequent  loss  of  the 
helicopter. 
dates:  Effective  September  5,  1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

for  further  information  contact: 
Mr.  Tyrone  D.  Millard.  Rotorcraft 
Certification  Office.  ASW-170.  Federal 
Aviation  Administration.  Fort  Worth, 
Texas  76193-C170,  telephone  (817)  624- 
5177. 

SUPPICMEMTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
which  estabUshes  a  mandatory  fatigue 
retirement  life  limit  on  main  rotor  masts 
and  trunnions  used  on  California 


Department  of  Forestry  Model  UH-lF; 
Garlick  Helicopters  Model  UH-lB; 
Hawkins  and  Powers  Aviation,  Inc. 
Model  UH-lB;  Hercules  Model  UH-IE. 
UH-IL  TH-IU  International 
HeKcopters,  Inc.  Model  UH-lB;  Oregon 
Helicopters  Model  UH-lE,  UH-lL,  and 
TH-lL;  Pilot  Personnel  International, 
Inc.  Model  UH-lB;  Smith  Helicopters 
Model  UH-lE;  Southern  Aero 
Corporation  Model  UH-lA,  UH-lB;  and 
West  Coast  Fabrications  Mode!  UH-lE 
helicopters  was  published  in  the  Federal 
Register  (53  FR  45911;  November  15, 
1988). 

The  proposal  was  prompted  by  results 
of  the  manufacturer's  fatigue  stress  tests 
and  fatigue  analysis  of  the  main  rotcr 
mast  and  trunnion  under  ground-air- 
ground  (GAG)  and  repeated  heavy  lift 
(RHL)  loading  conditions.  The  FAA 
concluded  from  the  tests  and  analysis 
that  these  components  can  no  longer  be 
operated  with  an  unlimited  service  hfe 
and  must  be  removed  after  a  specified 
time  in  service. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
makii^  of  this  amendment.  No 
comments  were  received.  Accordingly, 
the  pn^osal  is  adopted  without  change. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  varioBS  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  involves  146  aircraft.  It  i% 
anticipated  that  approximately  10 
aircraft  per  year  over  the  next  15  years 
will  require  replacement  of  the  main 
rotor  mast  and  tnmnion  at  an  annual 
cost  of  $102,500  for  10  aircraft 
Therefore.  I  certify  that  this  action  (1)  is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  tmderDOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation 
as  the  anticipated  impact  is  minimal; 
and  (4)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

PART  39-AIRWORTHINESS 
DIRECTIVES 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a],  1421  and  1423; 
49  U.S.C.  106(g]  (Revised,  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

§39.13    [Am«nd«d] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

California  Department  of  Forestry;  Garlick 
Helicopters:  Hawkins  and  Powers 
Aviation,  Inc;  Hercules;  International 
Helicopters,  Inc.;  Oregon  Helicopters; 
Pilot  Personnel  International,  Inc.;  Smith 
Helicopters;  Southern  Aero  Corporation, 
and  West  Coast  Fabrications  (these 
helicopters  were  manufactured  by  Bell 
Helicopter  Textron,  Inc.,  under  military 
contract);  Applies  to  Model  UH-lA,  UH- 
IB.  UH-IE,  UH-IF.  UH-IL,  and  TH-lL 
helicopters  certificated  in  any  category. 
(Airworthiness  Docket  No.  8&-ASW-33) 
Compliance  required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  fatigue  failure  of  the 
main  rotor  masts,  part  number  (P/N)  204-011- 
450-001.  -005,  -007.  -101,  -105.  -109,  and  -113. 
and  main  rotor  trunnion,  (P/N)  204-011-105- 
001.  which  could  result  in  a  catastrophic 
failure  of  the  main  rotor  system  and 
subsequent  loss  of  the  helicopter,  accomplish 
the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  create  a  historical  service  record 
for  the  main  rotor  mast.  (P/N)  204-011-450- 
001.  -005,  -007,  -101,  -105,  -109,  and  -113,  and 
main  rotor  trunnion,  (P/N)  204-011-105-001, 
and  record  the  hours'  time  in  service 
accumulated  on  the  main  rotor  mast  and 
trunnion.  If  the  time  in  service  cannot  be 
determined,  enter  900  hours  for  each  year 
from  the  date  the  mast  and  trunnion  were 
installed. 

(b)  For  masts  and  trunnions  with  more  than 
14.900  hours'  time  in  service  on  the  effective 
date  of  this  AD,  remove  the  masts  and 
trunnions  from  service  within  the  next  100 
hours'  time  in  service. 

(c)  For  masts  and  trunnions  with  less  than 
14.900  hours'  time  in  service  on  the  effective 
date  of  this  AD,  remove  the  masts  and 
trunnions  from  service  at  15.000  hours'  time 
in  service. 

(d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety 
with  this  AD  may  be  used  when  approved  by 
the  Manager.  Rotorcraft  Certiflcation  OfHce. 


ASW-170,  Federal  Aviation  Administration. 
Fort  Worth,  Texas  76193-0170. 

This  amendment  becomes  effective 
September  5, 1989. 

Issued  in  Fort  Worth,  Texas,  on  June  14, 
1989. 
James  D.  Erickson, 

Acting  Manager,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 

[FR  Doc.  89-18121  Filed  8-2-89:  8:45  am] 

BILLINQ  CODE  4910-13-M 


14  CFR  Part  71 


[Airspace  Docket  No.  89-AEA-6] 

Atteratlon  of  VOR  Federal  Airway  V- 
162;  WV 

agency:  Federal  Av  ation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
description  of  Federal  Airway  V-162, 
located  in  the  vicinity  of  Clarksburg, 
WV,  by  revoking  that  section  of  the 
airway  between  Clarksburg  and  the 
Derin,  WV,  intersection.  This  action 
removes  an  unnecessary  segment  from 
the  system. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
21. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  B.  Bdgan,  Jr.,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20391;  telephone:  (202) 
267-9253. 

SUPPLEMENTARY  INFORMATION: 

History  I 

On  June  2, 1989,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  VOR  Federal  Airway  V- 
162  located  between  Clarksburg,  WV, 
and  the  Derin,  WV,  intersection  (54  FR 
23671).  This  segment  of  the  airway  has 
not  been  used  by  Washington  Air  Route 
Traffic  Control  Center  (ARTCC)  in  over 
5  years.  Therefore,  this  segment  of  V- 
162  is  being  revoked.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
description  of  VOR  Federal  Airway  V- 
162  located  between  Clarksburg,  WV, 
and  the  Derin,  WV,  intersection.  This 
segment  of  V-162  has  ndt  been  used  in 
over  5  years  by  Washington  ARTCC. 
Therefore,  the  segment  is  being  revoked 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  lfl79);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  theRegulatory 
Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  federal  airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71]  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983):  14 
CFR  11.69. 


§71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 


V-162    [Amended] 

By  removing  the  words  "From  INT 
Clarksburg.  WV,  135°  and  Elkins.  WV,  098* 
radials;  Clarksburg." 

Issued  in  Washington,  DC.  on  July  27, 1989. 
Jerry  W.  Ball. 

Acting  Manager.  Airspace^Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  89-18122  Filed  8-2-89;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Mo.  •»-ASO-U] 


Alteration  of  VOR  FedcraT  Airways  and 
Compulsory  Reporting  Point* 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SURHMumThis  amendment  alters  the 
descriptions  of  all  Federal  Airways 
located  in  the  vicinity  of  Georgia  and 
Florida  that  have  been  affected  by  the 
name  changes  of  Toccoa,  GA.  very  hi^ 
frequency  omni-diiectioDa)  radio  range 
and  tactical  air  navigational  aid 
(VORTAC)  to  Foothills,  SC,  VORTAC; 
Albany,  GA.  VORTAC  to  Pecan,  GA. 
VORTAC;  and  Jacksonville,  FL. 
VORTAC  to  Craig.  FL.  VORTAC.  The 
Toccoa  VORTAC  is  physically  located 
in  South  Carolina.  The  actual  site  of  the 
VORTAC  is  not  being  changed.  Also, 
some  Compulsory  Reporting  Points  have 
been  affected. 

EFFECTIVE  DATE:  0901  u.t.c.  September 
21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still  Airspace  Branch  {ATO- 
240],  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  hidependence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9250. 
SUPPLEMENTARY  INFORMATION: 

History 

On  May  la  1989,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Piart  71)  to  alter  the 
descriptions  of  all  VOR  Federal  Airways 
and  Compulsory  Reporting  Points  that 
have  been  affected  by  the  name  changes 
of  Toccoa,  GA,  VORTAC  to  Foothills. 
SC.  VORTAC;  Albany.  GA,  VORTAC  to 
Pecan.  GA.  VORTAC;  and  Jacksonville. 
FL,  VORTAC  to  Craig,  FL.  VORTAC  (54 
FR  21432).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  obiecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  anoenchnent  is  the  same  as 
that  proposed  in  the  notice.  Sections 
71.123  and  71.203  of  Part  71  of  the 
Federal  Aviation  Regulations  was 
republished  in  Handbook  740a6E  dated 
January  3, 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  alters  the 
descriptions  of  all  VOR  Federal  Airways 
located  in  the  vicinity  of  Georgia  and 
Florida  that  have  been  affected  by  the 


name  changes  of  Toccoa.  GA  VORTAC 
to  Foothills,  SC.  VC«TAC;  Albany,  GA, 
VORTAC  to  Pecan  GA.  VORTAC;  ami 
Jacksonville.  FL.  VC«TAC  to  Craig.  FL. 
VORTAC.  The  Toccoa  VORTAC  is 
physically  located  in  South  Carolina. 
The  actual  VCH<TAC  sites  are  not  being 
changed.  Also,  this  action  changes  sonie 
Compulsory  Reporting  Points  to 
correspond  to  the  name  changes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sdi)ects  in  14  CFR  Part  71 

Aviation  safety,  VOR  federal  airways. 
Compulsory  reporting  points. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESKSMATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows; 

AaAanty:  49  U.SXL  1348f  &>.  1354(a).  ISia 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  IZ  1983);  14 
CFR  11.69. 

§71.123    [AmMidKi] 

2.  Section  71.123  is  amended  as 
follows: 

V-222.V-325.V-415.V-IB3    \Ameadadi 

Wherever  the  word  "Toccoa"  •pprars. 
substitute  the  word  "Foothills".  Wherever  the 
words  'Toccoa.  GA"  appear,  snlwtitiite  die 
words  "Foothills,  SC". 

V-5.  V-35.  V-97,  V-159,  V-321,  V-57» 
JAmended] 

Wherever  the  word  "Albmiy"  appears, 
substitute  the  word  "Pecan", 

V-1.  V-37,  V-Sl,  V-M8,  V-241.  V-aB7 
[AmendedJ 

Wherever  the  word  "Jacksonville"  appears, 
substitute  the  word  "Craig". 


§71.203    lAMMOdMl] 

3.  Section  71.203  is  amended  as 

follows: 

Albany,  GA    [RemovedJ 

JacksQBvUU,  FL    IRmovadJ 

GRANT    (ABodMif 

By  removing  the  word  "Albany'*  and 
substituting  the  word  "Pecan". 

Issued  in  Washington.  DC,  on  July  27, 1989. 
Jerry  W.  Ball, 

Acting  Manager.  Aiispace-Rules  and 
Aeronautical  Infonnation  Division. 
[FR  Doc.  89-18123  Filed  8-2-89?  8:45  araj 

BILUNQ  COOe  4IW-1VM 

14  CFR  Parts  71  and  75 
[Airspace  Docket  Na  89-ASO-151 

Alteration  of  Jet  Routes  and 
Compulsory  Reporthig  Points 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  alters  the 
descriptions  of  all  Jet  routes  located  in 
the  vicinity  of  Georgia  and  Florida  that 
have  been  affected  by  the  name  change 
cf  Toccoa,  GA  very  high  frequency 
omni-directional  radio  range  and 
tactical  air  navigational  aid  (VORTAC) 
to  FoothiUs,  SC,  and  by  the  name  diange 
of  JacksOTrville,  FL,  VORTAC  to  &Big. 
FL.  VORTAC.  The  Toccoa  VCWTAC  \a 
physically  located  in  South  Carolina. 
The  actual  site  for  the  VORTAC  has  not 
being  changed.  Also,  some  Con^MiIsory 
Reporting  Paints  have  been  affected. 

EFFECTIVE  DATE:  0901  u.t.c,  September 
21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  hidependence 
Avenue  SW.,  Washington,  DC  20S91; 
telephone:  (202)  267-92501 

SUPPLEMENTARY  INFORMATION: 

History 

On  May  la  1989,  the  Vh.\  proposed  to 
amend  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  to  alter  the  descriptions  of 
several  jet  routes  and  compulsory 
reporting  points  that  will  be  affected  by 
the  name  changes  of  Toccoa.  GA. 
VORTAC  to  Foothills,  SC,  VORTAC  and 
by  changing  the  name  of  Jacksonvflle, 
FL.  VORTAC  to  Craig,  FL,  VORTAC  (54 
FR  21434).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
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proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  was  received.  The 
commenter  stated  that  the  name 
changes  to  the  Toccoa  and  lacksonville 
VORTAC's  will  confuse  all  pilots.  FAA 
does  not  agree  with  that  comment.  The 
VORTAC's  have  not  been  moved  and 
the  name  changes  reflect  the  actual 
location  of  the  VORTAC's.  Except  for 
editorial  changes,  these  amendments  are 
the  same  as  those  proposed  in  the 
notice.  Sections  71.207,  71.209  and  75.100 
of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  were  republished 
in  Handbook  7400.6E  dated  January  3, 
1989. 

The  Rule 

These  amendments  to  Parts  71  and  75 
of  the  Federal  Aviation  Regulations  alter 
the  descriptions  of  several  jet  routes 
that  have  been  affected  by  the  name 
change  of  Toccoa.  GA,  VORTAC  to 
Foothills,  SC,  VORTAC  and  by  changing 
the  name  of  Jacksonville,  FL,  VORTAC 
to  Craig,  FL.  VORTAC.  The  Toccoa 
VORTAC  is  actually  located  in  South 
Carolina.  The  actual  VORTAC  site  is 
not  being  changed.  Further,  this  action 
changes  some  Compulsory  Reporting 
Points  to  correspond  to  the  name 
changes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  th^  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 
75 

Aviation  safety,  Jet  routes. 
Compulsory  reporting  points. 

Adoption  of  the  amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  75]  are  amended,  as 
follows: 


PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  fallows: 

Authority:  49  U.S.C.  1348(a).  1354(a).  1510: 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 


§71.207    [Amended] 

2.  Section  71.207  is  amended  as 
follows:  I 

lacksonville,  FL    [Removed] 

Craig,  FL    (New] 


S  71.209    [Amended] 

3.  Section  71.209  is  amended  as 
follows:  j 

CARPS    (Amended] 

By  removing  the  word  "Jacksonville"  and 
substituting  the  word  "Craig" 

QUID    (Amended] 

By  removing  the  word  "Jacksonville"  and 
substituting  the  word  "Craig" 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

4.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  40  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

§75.100    [Amended] 

5.  Section  75.100  is  amended  as 
follows: 

I-4B,  1-145,  (-186    (Amended] 

Wherever  the  words  "Toccoa,  GA"  appear, 
substitute  the  words  "Foothills,  SC" 

1-45, 1-51, 1-53, 1-55,  J-Ul,  1-174    (Amended] 

Wherever  the  word  "Jacksonville"  appears, 
substitute  the  word  "Craig". 

Issued  in  Washington,  DC,  on  July  27, 1989. 
Jerry  W.  Ball, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  89-18124  Filed  8-2-89;  8:45  am] 

BtmWQ  C006  «910-13-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiuion 

18  CFR  Part  271 

[Docket  No.  RM80-S3) 

■ 

Publication  of  Prescribed  Maximum 
Lawful  Prices  Under  ttie  Natural  Gas 
Policy  Act  of  1978 

agency:  Federal  Energy  Regulatory 
Commission, 


ACTION:  Order  of  the  director.  OPPR. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(c)(1).  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  revises  and 
publishes  the  maximum  lawful  prices 
prescribed  under  Title  I  of  the  Natural 
Gas  Policy  Act  (NGPA)  for  the  months 
of  August.  September.  October,  1989. 
Section  101(b)(6)  of  the  NGPA  requires 
that  the  Commission  compute  and 
publish  the  maximum  lawful  prices , 
before  the  beginning  of  each  month  for 
which  the  figures  apply. 
EFFECTIVE  DATE:  August  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Garry  L.  Penix  (202)  357-8666. 
SUPPLEMENTARY  INFORMATION: 
Issued  July  28, 1989. 

Section  101(b)(6)  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  requires  Ihat  the 
Commission  compute  and  make  available 
maximum  lawful  prices  and  inflation 
adjustments  prescribed  in  Title  I  of  the  NGPA 
before  the  beginning  of  any  month  for  which 
such  figures  apply. 

Pursuant  to  this  requirement  and 
i  375.307(c)(1)  of  the  Commission's 
regulations,  which  delegates  the  publication 
of  such  prices  and  inflation  adjustments  to 
the  Director  of  the  Office  of  Pipeline  and 
Producer  Regulation,  the  maximum  lawful 
prices  for  the  months  of  August,  September, 
October,  1989  are  issued  by  the  publication  of 
the  price  tables  for  the  applicable  quarter. 
Pricing  tables  are  found  in  §  271.101(a)  of  the 
Commission's  regulations.  Table  I  of 
S  271.101(a)  specifies  the  maximum  lawful 
prices  for  gas  subject  to  NGPA  sections  102. 
103(b)(1),  105(b)(3),  106(b)(1)(B).  107(c)(5).  108 
and  109.  Table  II  of  §  271.101(a)  specifies  the 
maximum  lawful  prices  for  aections  104  and 
106(a)  of  the  NGPA.  Table  III  of  §  271.102(c) 
contains  the  inflation  adjustment  factors.  The 
maximum  lawful  prices  and  the  inflation 
adjustment  factors  for  the  periods  prior  to 
August.  1989  are  found  in  the  tables  in 
§§271.101  and  271.102. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  i 

Kevin  P.  Madden,  I 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 


PART  271— [AMENDED] 

1.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act.  15  U.S.C.  717- 
717w  (1982);  Department  of  Energj' 
Oi^ianization  Act,  42  U.S.C.  7101-7352  (1982); 
E.0. 12009.  3  CFR  1978  Comp..  p.  142:  Natural 
Gas  Policy  Act  of  1978. 15  U.S.C.  3301-3432 
(1982). 

§271.101    [Amended] 

2.  Section  271.101(a)  is  amended  by 
adding  the  maximum  lawful  prices  for 
August,  September,  October.  1989  in 
Tables  I  and  II. 
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Table  I— Natural  Gas  Ceiling  Prices 

[Other  Than  NGPA  8§  104  and  I06(a)l 


Subpart  of  Part 
271 


B.. 
C. 
E.. 
F.. 
G. 
H.. 
I... 


NGPA  Section 


102 

103(b)(1) 

105(b)(3) 

106(b)  KB).. 

107(c)(5) 

108 

109 


Category  of  Gas 


New  Natural  Gas,  Certain  CXS  Gas  ' 

New  Onshore  Production  Wells » 

Irrtrastate  Existing  Ck>ntracts 

Alternative  Maximum  Lawful  Price  for  Certain  Intrastate  Rollover  Gas  ». 

Gas  Produced  from  Tight  Formations 

Stripper  Gas 

Not  Othenwise  Covered  ♦ 


Maximum  lawful  price  per  MMBtu  for 
oohvonos  in^ 


just 
89 


SS.381 
3.460 
5.154 
1.980 
6.920 
5.762 
2.864 


Septemtwr 
1969 


S5.420 
3.474 
5.188 
1.986 
6948 
S.804 
2.876 


October 
1989 


S5.4S9 
3.488 
5.222 
1.996 
6.976 
5.846 
2.888 


'  Comrnencing  January  1,  1985,  the  price  of  natural  gas  finally  determined  to  be  new  natural  gas  under  section  102(c)  was  deregulated.  (See  Part  272  of  the 
C/ommission  s  regulations.) 

» Commencing  January  1.  1985,  and  July  1.  1987,  the  price  of  some  natural  gas  finally  determined  to  be  natural  gas  produced  from  a  new,  onshore  prodoctwn 
well  under  section  103  was  deregulated.  (See  Part  272  of  the  Commission's  regulatwns.)  Thus,  for  all  months  succeeding  June  1987  publication  of  a  maximum  lawful 
pnce  per  MMBtu  under  NGPA  section  103(b)(2)  is  discontinued. 

»  Section  271.602(a)  provides  that  for  certain  gas  sold  under  an  intrastate  rollover  contract  the  maxinnim  lawful  price  is  the  higher  of  the  price  paid  under  the 
expired  contract,  ad)usted  for  inflation  or  an  alternative  Maximum  Lawful  Pnce  specified  in  this  Table.  This  alternative  Maximum  Lawful  Price  for  each  month  appears 
m  this  row  of  Table  I.  Commencing  January  1.  1985,  the  price  of  some  intrastate  rollover  gas  was  deregulated.  (See  Part  272  of  the  Commission's  regulatioos.) 

*  The  maximum  lawful  price  for  tight  formation  gas  is  the  lesser  of  the  negotiated  contract  price  or  200%  of  the  price  specified  m  Subpart  C  of  Part  271  The 
maximum  lawful  price  for  tight  formation  gas  applies  on  or  after  July  16,  1979.  (See  §  271.703  and  §  271  704 ) 


Table  II— Natural  Gas  Ceiling  Prices: 
NGPA  §§104  AND  106(a) 

[Subpart  D,  Part  271] 


Category  of  Natural  Gas 

and  Type  of  Sale  or 

Contract 


Post-1974  gas  »:  All 

producers 

1973-1974  Biennium  gas: 

Small  producer 

Large  producer 

Interstate  rollover  gas:  AM 

producers 

Replacement  contract  gas 
or  recompletion  gas: 

Small  producer 

Large  producer 

Flowing  gas: 

Small  producer 

Large  producer 

Certain  Permian  Basin 
gas: 

Small  producer 

Large  producer 

Certain  Rocky  Mountain 
gas: 

Small  producer 

Large  producer 

Certain  Appalachian  Basin 
gas: 
North  subarea 
contracts  dated 

after  10-7-69 

Other  contracts 

Minimum  rate  gas  ' :  All 
producers 


Maximum  lawful  price 

per  MMBtu  for  deliveries 

made  in— 


Aug 
1969 


S2.864 

$2,418 
$1,851 

$1,064 


$1,360 
$1,040 

$0,686 
$0  579 


$0,811 
$0,715 


$0,811 
$0,686 


$0,652 
$0,603 

$0,356 


Sept 
1989 


$2,876 

$2,428 
$1,859 

$1,068 


$1,366 
$1,044 

$0,689 
$0,581 


$0,814 
$0,718 


$0,814 
$0  689 


$0,655 
S0.606 

$0,357 


Oct 
1989 


$2,888 

S2.438 
$1,867 

$1,072 


$1,372 
$1,048 

$0,692 
$0,583 


$0,817 
$0,721 


$0,817 
$0,692 


$0,658 
$0,609 

$0,358 


'  Prices  for  minimum  rate  gas  are  expressed  in 
terms  of  dollars  per  Mcf,  rather  than  MMBtu. 

'  This  price  may  also  be  applicable  to  other  cate- 
gories of  gas  (see  §  271.402  and  271  602). 

§271.102    [Amended] 

3.  Section  271.102(c)  is  amended  by 
adding  the  inflation  adjustment  for  the 
month  of  August,  September,  October, 
1989  in  Table  III. 


Table  III — Inflation  adjustment 

Factor'^ 
Month  of  Delivery,  1989 — 

August 1.00415 

September 1.00415 

October 1.00415 

'  Facts  by  which  price  in  preceding  month 
is  multiplied. 

[FR  Doc.  89-18078  Filed  8-2-89:  8:45  am] 
BILUNQ  CODE  6717-01-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  219 

RIN  3220-AA14 

Evidence  Required  for  Payment 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  revises  Part  219  of 
its  regulations.  Part  219  concerns  the 
types  of  evidence  that  a  claimant  may 
provide  in  support  of  his  or  her 
application  for  benefits  under  the 
Railroad  Retirement  Act.  The  revised 
regulation  contains  provisions 
implementing  legislation  enacted  in  1981 
which  added  several  new  categories  of 
beneficiaries  to  the  Railroad  Retirement 
Act.  It  adds  references  to  these  new 
categories  of  beneficiaries  and  also 
reflects  recent  changes  in  procedures 
whereby  many  applicants  may  use  self- 
administered  application  forms  and 
submit  them  by  mail.  Finally,  this 
revision  changes  the  rules  on  evidence 
to  make  them  easier  to  use  and 
understand. 

EFFECTIVE  DATE:  August  3, 1989. 


ADDRESS:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  General  Attorney, 
Bureau  of  Law,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611,  (312)  751^929  (FTS  386-4929). 

SUPPLEMENTARY  INFORMATION:  The 

Board's  regulations  concerning  evidence 
required  for  payment  of  benefits,  as  set 
forth  in  Part  219,  were  issued  in 
February  1982  and  do  not  cover  certain 
categories  of  beneficiaries,  namely 
divorced  spouses,  surviving  divorced 
spouses,  remarried  widows  and 
widowers,  added  to  the  railroad 
retirement  program  by  the  Omnibus 
Budget  Reconciliation  Act  of  1981,  Pub. 
L  97-35,  Title  XI,  Subtitle  D.  The  revised 
regulation  adds  references  to  these 
beneficiaries  (See,  for  example, 
§  219.3(a)). 

The  revised  regulation  removes  family 
relationship  definitions  from  Part  219 
(§§  219.15(a)  -  219.18(a),  219.23(a), 
219.24(a),  and  219.30  of  the  regulations); 
these  definitions  will  be  transferred  to  a 
proposed  Part  222.  The  sections  in  Part 
219,  Subpart  A,  General  Evidence 
Requirements,  have  been  reorganized 
and  new  §§  219.6(b)  and  219.9  have 
been  added. 

The  revision  transfers  sections  on 
marriage  from  Part  219  Subpart  B  to  Part 
219  Subpart  C,  changes  the  title  of 
Subpart  C  to  "Evidence  of 
Relationship",  transfers  the  section  on 
"Evidence  of  relationship  of  a  person 
other  than  a  parent  or  child"  from 
Subpart  D  to  Subpart  C,  and  transfers 
sections  on  school  attendance  from 
Subpart  C  to  Subpart  D.  For  easier 
reading  and  understanding,  the  Board 
divides  a  number  of  sections  in  Subparts 
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C  and  D  into  "When  evidence  *  *  *  is 
required"  and  "Evidence  to  prove  *  *  *•' 
sections  (in  the  revised  regulations,  see 
§§  219.22  and  219.23,  219.30  and  219.31, 
219.34  -  219.37,  219.42  and  219.43,  219.50 
and  219.51,  219.52  and  219.53,  219.54  and 
219.55.  219.56  and  219.57,  219.58  and 
219.59.  219.60  and  219.61,  219.62  and 
219.63,  and  219.64  and  219.65).  Section 
219.64  and  219.65  are  being  added. 

The  Board  changes  the  items  listed  in 
the  'Types  of  evidence  to  prove  age" 
section  (S  219.11  of  the  current 
regulation  and  §  219.21  of  proposed  Part 
219]  regarding  the  following  evidence: 

Hospital  birth  record  or  certificate: 
Selective  service  registration  record; 
Census  record:  and 
Marriage  record. 

The  revision  adds  hospital  birth 
record  or  certificate,  World  War  II 
selective  service  registration  record,  and 
marriage  record  to  the  list  and  would 
give  a  census  record  a  lower  evidentiary 
value  than  the  World  War  II  selective 
service  registration  record.  The  types  of 
evidence  that  are  added  to  the  list  were 
previously  considered  when  submitted, 
but  the  Board  is  giving  them  a  higher 
value  than  they  received  when  they 
were  not  listed  in  this  section. 

The  Board  published  this  part  as  a 
proposed  rule  on  February  16, 1989  (54 
FR  7045-7056),  and  invited  comments  by 
March  20, 1989.  No  comments  were 
received. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatory  impact 
analysis  is  required.  The  information 
collections  associated  with  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget. 

In  order  to  enable  users  to  check  the 
completeness,  accuracy,  and  reasoning 
behind  these  proposed  revisions  to  the 
regulations.  Derivation  and  Distribution 
Tables  follows: 

Derivation  Table 


N«w  sectiofi  and  name 


Part  21 »— Evidence 
Required  for  Payment 


Current  section  and 
name 


Part  219— Evidence 
Required  for  Payment. 


Subpart  A— GEfCRM.  Evidekce  Requirements 


219.1    Introduction _. 

219.1     Introduction. 

219.2    Definitions. 

219.3    When  evidence 

219.5    Failure  to  fumish 

is  required 

requested  evidence. 

(a)  To  prove  initial 

(a)  Evidence  to  prove 

eligibility 

initial  eligibility. 

(b)  To  prove  continued 

(b)  Evidence  to  prove 

entitlement 

continued  entitlement. 

Derivation  Tabli— Continued 


Derivation  Table— Continued 


New  section  and  name 


219.4  Wtiols 
responsible  for 
fumisfiing  evidence 

(a)  Applicant  or 
representative 
responsible 

(b)  What  to  do  w^en 
required  evidence  will 
be  delayed 

219.5  Where  and  how 
to  provide  evidence 
(a)  When  Board  office 

is  accessible 


(b)  When  Board  office 
is  not  accessible 

219.6    Original  records 
or  copies  as  evidence 

(a)  General 

(b)  Foreign  language 
documents 

(c)  Certified  copies  of 
original  records 


Cunent  section  and 
name 


219.7  How  the  Board 
dectdes  what  Is 
corfvindng  evidence 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) - 

219.8  Preferred 
evidence  and  other 
evidence 

(a)  Preferred  evidence 

(b)  Other  evidence 

(c)  Board  decision 

219.9  Evidence, 
information,  and 
records  filed  with  the 
Board 


219.3  Who  is 
responsible  for 
furnishing  evidence. 
First  sentence,  219.3. 

219.5(c)    Failure  to 
furnish  requested 
evidence — What  to  do 
wtien  required 
evidence  will  be 
delayed. 

219.4  When  and  where 
to  furnish  evidence. 

219.4,  second 
paragraph,  third 
sentence  arxl  219.3, 
second  senterx^e. 

219.4,  second 
paragraph,  fourth  and 
fifth  sentences. 

219.6  Original  records 
or  copies  as  evidence, 
(a)  General. 

219.3    Who  is 

responsible  for 

furnishing  evidence. — 
■  third  senterwe. 
ai9.6(b)    Certified 

copies  of  original 

records. 

219.7  How  the  Board 
decides  what  Is 
convinctng  evidence. 
(a) 

(b) 

(c) 

(d) 

(e) 

(f) 
$19.8    Preferred 

evidence  and  other 

eviderx^e.  First  two 

sentences.  Next  four 

sentences.  Last 

sentence. 
219.3,  Who  is 

responsible  lor 

furnishing  evidence.— 

fourth  and  fifth 

sentences  only. 


Subpart  B— Evidencb  Of  Age  and  Death 


219.20  When  evidence 
of  age  is  required 

219.21  Types  of 
evidence  to  prove  age 

(a)  Preferred  evidence.. 

(b)  Other  evidence  of 
age. 

',  21 9.22    When  evidence 
of  death  Is  required 

(a)  When  evidence  of 
employee's  death  is 
required 

(b)  When  evidence  to 
prove  death  of  other 
persons  is  required 

219.23  Evidence  to 
prove  death 

(a)  Preferred  evidence. 

(b)  Other  evidence  of 
death 

219.24  Evidence  of 
presumed  death 

(a) 

(b) 


219.10  When  evidence 
of  age  is  required. 

219.11  Types  of 
evidence  to  prove  age. 

(a)  Preferred  evidence. 

(b)  Other  evidence  of 
age— tour  Items 
ctianged. 

219.12  Evidence  to 
prove  death. 

(a)  When  evidence  of 
ttie  employee's  death 
is  required.— first 
sentence. 

(b)  When  evidence  to 
prove  death  of  otiier 
persons  Is  required. 

219.12  Evidence  to 
prove  death. 
(a)(1)  Prefened 
evidence  of  death. 
(a)(2)  Other  evidence 
of  death. 

219.13  Evidence  of 
presumed  death, 
(a) 

(b) 


New  section  and  name 

Current  section  and 
name 

(C)  

(c) 

Subpart  C— Evidence  of  Relationship 


21930    When  evidence 

219.14    When  evidence 

of  marriage  is  required 

of  marriage  is  required. 

(a)  When  application 

First  two  sentences. 

filed  for  benefits 

(b)  State  law 

Thifld  sentence. 

(c)  Types  of  evidence... 

Foifth  sentence. 

219.31     Evidence  of  a 

219.15    Evidence  of 

valid  ceremonial 

valid  ceremonial 

marriage 

maniage. 

(a)  Preferred  evidence 

(b)  Preferred  evidence. 

(b)  Other  evidence  of 

(c)  Other  evidence  of 

a  ceremonial 

a  ceremonial  nrtamage. 

mamage 

219.32    Evidence  of  a 

219.16    Evidence  of  a 

common-law  marriage 

commorvlaw  marriage. 

(a)  Preferred  eviderwe... 

(b)  Prefeaed  evidence. 

(b)  Other  evidence  of 

a  common-law 

marriage 
219  33    Evidence  of  a 
deemed  valid  maniage 

(a)  Preferred  evidence.. 

(b)  Other  evidence  of 
a  deemed  valid 
marriage 

219.34  When  evidence 
that  a  marriage  has 
ended  Is  required 

219.35  Evidence  that  a 
marriage  has  ended 

(a)  Preferred  evidence... 

(b)  Other  evidence 
that  a  marriage  has 
ended 

219.36  When  evidence 
of  a  parent  or  cfiild 
relationship  is  required 

(a)  When  parent  or, 
child  applies 

(b)  When  spouse  with 
child  in  care  applies 

(c)  Evidence  required 
depends  on 
relationship 

219.37  Evidence  of 
natural  parent  or  child 
relationship 

(a)  Prefen-ed  evidence.. 

(b)  Ottier  evidence  of 
parent  or  cfiild 
relationship 

219.38  Evidence  of 
stepparent  or  stepchild 
relationship 

219  39    Evidence  of 
relationship  by  legal 
adopbon — parent  or 
child 

(a)  Prefeired  evidence. 

(b)  Other  evidence  of 
legal  adoption 

219.40  Evidence  of 
relationship  by 
equitable  adoptior>— 
child 

(a)  Prefen'ed  evidence. 

(b)  Other  evidence 

219.41  Evidence  of 
relationship  of 
grandchild  or 
stepgrandchild 


(c)  Ottier  evidence  of 
a  common-law 
maniage. 
219.  t?    Evidence  of  a 
deemed  valid 
marriage. 

(b)  Preferred  evidence. 

(c)  Other  evidence  of 
a  deemed  valid 
mcvriage. 

219.18(a)    Evidence  that 

a  rnarriage  has 

ended.— When 

evidence  is  required. 
219.18    Evidence  that  a 

maniage  has  ended. 

(b)  Preferred  evidence. 

(c>  Other  evidence 

th«t  a  marriage  has 

ended. 
219.20    When  evidence 

of  a  parent  or  child 

relationship  is 

required. 

FiiBt  sentence. 

Second  sentence. 
Third  sentence. 


21921     Evidence  of 

natural  parent  or  child 

relationship. 

(^  Preferred  evidence. 

(b|  Other  evidence  of 

parent  or  child 

relationship. 
219:22    Evidence  of 

stepparent  or  stepchild 

relationship. 
219.23    Evidence  of 

relationship  by  legal 

adoption— parent  or 

cMld. 

(b)  Preferred  evidence. 

(0)  Other  evidence  of 

legal  adoption. 
219124    Evidence  of 

relationship  by 

equitable  adoption.     * 

(b)  Preferred  evidence. 
(C)  Other  evidence. 
219.25    Evidence  of 
rtlationship  of 
yandchildor 
stepgrandchild. 
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Derivation  Table— Continued 


New  section  and  name 


219.42  When  evidence 
of  child's  dependency 
is  required 


219.43  Evidence  of 
child's  dependency 

(a)  When  the 
dependency 
requirement  must  be 
met 

(b)  Natural  or  adopted.. 

(c)  Stepchild 

(d)  Grandchild  or 
stepgrandchild 

219.44  Evidence  of 
relationship  of  a 
person  other  than  a 
parent  or  child 

(a)  Claimants  are 
relatives  other  than 
child  or  parent 

(b)  Evidence  required 
depends  on  benefit 
and  relationship 

(c)  More  than  one 
eligible  and 
claimants  agree  on 
relationship 


Current  section  and 
name 


21926    Evidence  of  a 
child's  dependency.— 

(a)  When  evidence  of 
a  child's  dependency 
Is  required. 

219.26    Evidence  of  a 
child's  dependency. 

(b)  When  the 
dependency 
requirement  must  be 
met. 

(c)  Natural  or  adopted. 

(d)  stepchild. 

(e)  Grandchild  or 
stepgrandchild. 

219.35    Evidence  of 
relationship  of  a 
person  other  than  a 
parent  or  child. 
First  stentence. 


Second  sentence. 


Third  sentence  with 
added  explanation. 


Subpart  D— Other  Evidence  Requirements 


219.50  When  evidence 
of  "living  with"  Is 
required— New 

219.51  Evidence  to 
prove  "living  with" 

(a)  (new) 

(b)(new) 

(c)  (new) 

(d) 

21952    When  evidence 
of  having  a  child  In 
care  is  required 


219.53  Evidence  of 
having  a  child  In  care 

(a)  Preferred  evidence 
of  having  a  child  In 
care 

(b)  Other  evidence 

219.54  When  evidence 
of  school  attendance 
is  required 


219.55  Evidence  of 
school  attendance  for 
child  age  18 

(a) 

(b) 

219.56  When  evidence 
of  parent's  support  Is 
required 

(a) 

(b)New 

219.57  Evidence  of  a 
parent's  support 

(a) 

(b) 

(c) 

219.58  When  evidence 
regarding  payment  of 
burial  expenses  is 
required 


219.30    Evidence  of 
"living  with". 


Second  paragraph. 
219.33    Evidence  of 
having  a  child  In 
care.— (b)  When 
evidence  of  having  a 
child  in  care  Is 
required. 

219.33  Evidence  of 
having  a  child  in  care. 

(c)  Preferred  evidence 
of  having  a  child  In 
care. 

(d)  Other  evidence. 
219.27    Evidence  of 

school  attendance  for 
child  age  18  or  older- 
first  paragraph. 

219.27    Evidence  of 
sctiool  attendance  for 
child  age  18  or  older, 
(a) 
(b) 

219.31     Evidence  of  a 
parent's  support. 

First  sentence. 

219.31     Evidence  of  a 
parent's  supiport. 
(a) 
(b) 
(c) 

219.34  Evidence  of 
responsibility  for  or 
payment  of  burial 
expenses.— (a)  When 
evidence  of  bunal 
expenses  Is  required. 


Derivation  Table— Continued 


New  section  and  name 


21959    Evidence  of 
responsibility  for  or 
payment  of  burial 
expenses 


(a) 

(b) 

219.60    When  evidence 
of  the  employee's 
permanent  home  is 
required 


(a) 

(b) 

219.61    Evidence  of 
where  the  employee 
had  a  permanent 
home 


(a) 

(b) 

219.62    When  evidence 
of  "good  cause"  is 
required 

(a) 

(b) 


21963    What  evidence 
is  required  to  establish 
"good  cause " 


(a) 

(b) 

219.64  When  evidence 
may  be  required  for 
other  reasons.— New 

219.65  Other  types  of 
evidence  that  may  be 
required. — New 


Current  section  and 
name 


219.34    Evidence  of 

responsibility  for  or 

payment  of  burial 

expenses.— 

(b)  Type  of  evidence 

required. 

(1) 

(2) 
219.36    Evidence  of 

where  the  employee 

had  a  permanent 

heme. 

(a)  When  evidence  of 
the  employee's 
permanent  home  is 
required. 

(1) 
(2) 

219.36  Evidence  of 
where  the  employee 
had  a  permanent 
home. 

(b)  What  evidence  is 
required. 

(1) 
(2) 

219.37  Evidence  of 
"good  cause". 

First  paragraph. 

(a)  When  evidence  of 
"good  cause"  Is 
required. 

219.37    Evidence  of 
"good  cause". 

(b)  What  evidence  Is 
required  to  establish 
"good  cause". 

(1) 
(2) 


Distribution  Table 


Current  section  and 
name 


219.1  Introduction— 
except  "under  Title 
XVIII  of  the  Social 
Security  Act". 

219.2  Definitions— 
except  in  "Benefits", 
"benefits",  and  in 
"Eligible",  "If  an 
annuity,  a  lump  sum  or 
a  benefit  under 
Section  202  of  the 
Social  Security  Act". 

219.3  Who  is 
responsible  for 
furnishing  evidence. 

•  First  sentence 


•  Second  sentence . 


New  section  and  name 


219.1     Introduction. 


219.2    Definitions. 


219.4  Who  is 
responsible  for 
furnishing  evidence. 

(a)  Applicant  or 
representative 
responsible. 

219.5  Where  and  how 
to  provide  evidence, 
(a)  When  Board  office 
is  accessible. 
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Current  section  and 
naiTW 

f^ew  section  and  name 

•  Third  sentence 

219.6    Original  records 
or  copies  as  evidence. 

(b)  Foreign— language 

documents. 

•  Fourth  and  fifth 

219.9    Evidence, 

sentences,  except 

information,  and 

"Section  13  of". 

records  filed  with  ttie 

Board. 

219.4    When  and  where 

219.3    When  evidence 

to  furnish  evidence. 

is  required. 

First  paragraph 

(a)  To  prove  initial 
eligibility. 

Second  paragraph. 

(b)  To  prove  continued 

first  sentence. 

entitlement 

Second  pararaph. 

Delete. 

second  sentence. 

Second  paragraph. 

219.5    Where  and  how 

third  sentence, 

10  provide  evidence. 

except  "person ". 

(a)  When  Board  office 

IS  accessible. 

Second  paragraph. 

(b)  When  Board  office 

fourth  sentence, 

is  not  accessible. 

except  "Persons". 

219.5    Failure  to  furnish 

219.3    When  evidence 

requested  evider>ce. 

is  required. 

(a)  Evidence  to  prove 

(a)  To  prove  initial 

Initial  eligibility— 

eligibility. 

except  "benefits". 

(b)  Evidence  to  prove 

(b)  To  prove  continued 

continued 

entitlemerrt. 

entitlement. 

(c)  What  to  do  when 

2194    Who  is 

required  evidence 

responsible  for 

will  be  delayed. 

furnishing  evidence. 

(b)  What  to  do  when 

required  evidence  will 

be  delayed. 

219.6    Original  records  . 

219.6    Original  records 

or  copies  as  evidence. 

or  copies  as  evidence. 

(c)  Uncertified  copies 

Deleted. 

or  original  records. 

219.7  How  the  Board 
decides  what  is 
convincing  evidence. 

219.8  Prefen'ed 
evidence  and  other 
evidence — except 
"§2191 1(a), 

§  219.12(a)(1). 
§  219.15(b), 
§  219.16(b). 
§  219.17(b), 
§  219.18(b). 
§  219.21(a), 
§21 9.23(b), 
§  219.24(b),  or 
§21 9.33(c)". 

219.10  When  evidence 
of  age  is  required. 

219.11  Types  of 
evidence  to  prove  age. 

219.12  Evidence  to 
prove  death. 

(a)  When  evidence  of 
the  employee's 
death  is  required. 

(1)  Preferred  evidence 
of  death. 

(2)  Other  evidence  of 
death. 

(b)  When  evidence  to 
prove  death  of  other 
persons  is  required. 


219.13    Evider>ce  of 
presumed  death, 
(d) 


219.7  How  the  Board 
decides  wfiat  is 
convincing  evidence. 

219.8  Prefeaed 
eviderwe  and  other 
evidence. 


219.20  When  evidence 
of  age  is  required. 

219.21  Types  of 
evidence  to  prove  age. 

219.22  When  evidence 
Of  death  is  required, 
(a)  When  evidence  of 
the  employee's  death 
is  required. 

219.23  Evidence  to 
prove  death. 

(a)  Preferred  evidence. 

(b)  Other  evidence  of 
death. 

219.22    When  evidence 
of  death  is  required, 
(b)  When  evidence  to 
prove  death  of  other 
persons  is  required. 

219.24  Evidence  of 
presumed  death. 
Deleted. 
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219.14  Whanavktonc* 
o(  niam*||t  ii  raquirad. 

219.15  Evidanoaofa 

vaM  oaramoniil 


(a)  Dafinition  of  valid 


marriage  . 
(W  Prelerrad  avidanea. 

(c)  Oltiar  awldenca  of 
a( 


219.16    Evidancaofa 
cofTvnon  law  mafriaga. 
(a)  Definition  o(  a 


New  section  and  name 


(b)  Ptatarrad  aMdonca.. 

(c)  Other  avManca  of 
cowwwntaw 
marriage. 

219.17    Evidence  of  a 
doofTHKl  viriid  nwrrlSQS. 

(s)  Dofinition  of 
"deemed  vaM 


(b)  Preferred  w/idonce. 


(c)  Other  evidence  of 
a  deemed  valid 


219.18    Evidence  that  a 
maiTiage  has  ended. 

(a)  Wlien  evidence  is 
required. 

(b)  Prefeoad  evidence.. 


(c)  Other  evidence 
that  a  marriage  has 
ended. 

219.20  When  evidence 
of  a  parertt  or  child 
relationsh^)  is  raquired. 

219.21  Evidence  of  a 
natural  parent  or  child 
relatiorwhip. 

219.22  Evidence  Of 
stepparertt  or  stepchild 
relationship. 

219.23  Evidence  Of 
relationahip  by  legal 
adoption    parent  or 
child. 

(a)  Oelinilion  of  legally 
adopted  child 


(b)  Preferred  evidence. 


(c)  Other  evidence  of 
legal  adopaon. 
219.24    Evidence  of 
ralaiionahip  by 


fa)  Oefinllion»».. 


219.30  When  evidence 
of  marriage  is  required. 

219.31  Evidence  of  a 
valid  ceremortial 
marriage. 

(a)  Preferred  evidence 


(b)  Other  evidence  of 
at 


219.32   Evidence  of  a 
conmHxMaw  mafriage. 
(a)  Preferred  evidence. 


(b)  Otfier  evidence  of 
commorvtaw  marriage. 


219.33    Evidence  of  a 
deemed  valid 


(a)  Prefenad  evidence. 

(b)  Other  evidence  of 
adeemed  valid 
marriage. 


219.34  When  evidence 
that  a  marriage  has 
ended  is  required. 

219.35  Evidence  that  a 
marriage  has  arvled. 

(a)  Preferred  evidence. 

(b)  Other  evidence 
ttiat  a  marriage  has 
ended. 

219.36  When  evidence 
of  a  parent  or  cfiild 
relationship  Is 
required. 

219.37  Evidence  of  a 
natural  parent  or  child 
relationship. 

219.38  Evidence  of 
stepparent  or  stepchild 
relationship. 


222.33    Determination 
of  relationahip 
rasuitHig  from  legal 
adoptioa 

219.39    Evidence  Of 
relationahip  by  legal 
adoptior>— parem  or 
child. 

(a)  Preferred  evidence. 

(b)  Other  evidence  of 


222.34    Determination 
of  relalionsfiip 
resuMng  through 
equitable  adoption. 
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(b)  Preferred  evidence. 


(c)  Other  evidertce . 
219.25    Evidence  of 
relationship  of 
grandchild  or 


219.26   Evidence  of  a 
child's  dependency. 

(a)  Wlten  evidence  of 
a  child's 
deper)dency  is 
required. 

(b)  When  the 
dependency 
requirement  muat  be 
meL 


(c)  Natural  or  adopted. 

(d)  Stepchild 

(e)  Grandchild  or 
stepgrandchild. 

219.27    Evidence  Of 
school  attendance  for 
chHd  age  18  or  older. 
First  paragraph,  first 

ttto  aanlences. 

except  "or  older" 

and  "(twice  yearly)". 
First  paragraph,  ttwd 

sentertceand. 


New  section  arvj  name 


(a) 

(b) ~ 

219.30    Evider)ceof 
"living  with", 
(a)  Definition  of  "living 

with"— except  last 

paragraph. 
Final  paragraph 


219.31  Evidence  of  a 
parent's  support 

First  sentence 

First  paragraph, 

aecortd  and  ttwd 

sentences. 

(a) 

(b) 

(c) — -..-.. 

219.32  [Reserved] 

219.33  Evidence  of 
having  a  child  in  care, 
(a)  Definition.^ -... 


(b)  When  evide«Ke  of 
having  a  child  in 
care  is  required. 

(c)  Preferred  evidence 
of  having  a  ct>ild  in 
care. 


(d)  Other  evidence 

219.34    Evidence  of 
responsibility  for  or 
payment  of  burial 
expenses. 

(a)  When  eviderwe  of 
burial  expenses  is 
required. 


219.40  Evidence  of 
relationship  by 
equitable  adoption- 
child. 

(a)  Prefeoed  evidence. 

(b)  Other  evidence. 

219.41  Evidence  of 
relationship  of 
grandchild  or 
stepgrandchild. 


219.42  When  evidence 
of  child's  dependency 
is  required. 

219.43  Evidence  of 
child's  dependency, 
(a)  When  the 


requirement  must  be 
met 

(b)  Natural  or  adopted. 

(c)  Stepchild. 

(d)  Grandchild  or 
stepgrandchild. 


219.54  When  evidence 
of  school  attendance 
is  required. 

219.55  Evidence  of 
school  attertdance  for 
child  age  18. 

(a) 
(b) 


222.15    When  spouse  is 
living  with  employee. 

219.51    Evidence  to 
prove  "living  with." 

219.56  When  evidence 
of  a  parent's  support 
is  required. 

(a) 

219.57  Evidence  of  a 
parent's  support. 

(a) 
(1) 
(2) 
(c) 
Deleted. 


222.17    "ChHd  in  care" 
wtien  child  la  living 
with  the  spouse  or 
widow  or  widower. 

219.52  When  evidence 
of  having  a  child  in 
care  la  required. 

219.53  Evidence  of 
having  a  child  In  care. 

(a)  Preferred  evidence 
of  having  a  child  in 
care. 

(b)  Other  evidence. 
219.58    When  evidence 

regarding  payment  of 
burial  expenses  is 
required. 
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Current  section  attd 
name 


(b)  Types  of  evidence 
required. 


(1) 

(2) - - 

219.35    Evidence  Of 
relationship  of  a 
person  other  than  a 
parent  or  child. 


219.36    Evidence  Of 
where  the  employe* 
had  a  permanent 
home. 

(a)  When  evidertce  of 
the  employee's 
permanertt  home  is 
required. 

(1) 

(2) — 

(b)  What  evidence  is 
required. 


New  section  and  name 


(1) 

(2) 

219.37    Evidence  of 
"good  cause". 


219.98    Evidence  of 

responsibility  for  or 

payment  of  burial 

expenses. 

(a) 

(b) 
219.44    Evidence  of 

relationship  of  a 

peison  other  than  a 

pasent  or  child. 

(a) 

(b) 

(c)  First  sentertce. 
219.60    When  evidence 

of  the  employee's 

permanent  home  is 

required. 


(a 

(b) 
219.61    Evidence  of 

where  the  empkq^ee 

had  a  permanent 

home. 

(a) 

(b) 
219£2    When  evidence 

of  "good  cause"  ia 


Introductory  paragraph .. 

(a) 

(a)  When  evidence  of 

*1 

"good  cause"  is 

required. 

(b)  What  evidence  is 

d' 

required  to  establish 

219.63   What 

"good  cause". 

evidence  is  required  to 

establish  "good 

ctuse." 

(1) - 

(4 

(2) 

(4 

List  of  Subjects  in  20  CFR  Part  219 

Railroad  employees,  Railroad 
retirement,  Railroads. 

1.  Part  219  of  Title  20  of  the  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 

PART  219— EVIDENCE  REQUIRED  FOR 
PAYMENT  I 

Sut>part  A— General  Evidence 
Re<)uireinents 


219.1 
219.2 
219.3 
219.4 


Introduction. 
Definitions. 

When  evidence  is  required. 
Who  is  responsible  for  furnishing 
evidence. 

219.5  Where  and  how  to  provide  evidence. 

219.6  Original  records  or  copies  as 
evidence. 

219.7  How  the  Board  decides  what  is 
convincing  evidence. 

219.8  Preferred  evidence  and  other 
evidence. 

219.9  Evidence,  information,  and  records 
filed  with  the  Board. 
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Sul>part  B— Evidence  of  Age  and  Deatti 

219.20  When  evidence  of  age  is  required. 

219.21  Types  of  evidence  to  prove  age. 

219.22  When  evidence  of  death  is  required. 

219.23  Evidence  to  provide  death. 

219.24  Evidence  of  presumed  death. 

Subpart  C— Evidence  of  Reiationship 

219.30  When  evidence  of  Marriage  is 
required. 

219.31  Evidence  of  a  valid  ceremonial 
marriage. 

219.32  Evidence  of  a  common-law  marriage. 

219.33  Evidence  of  a  deemed  valid  marriage. 

219.34  When  evidence  that  a  marriage  has 
ended  is  required. 

219.35  Evidence  that  a  marriage  has  ended. 

219.36  When  evidence  of  a  parent  or  child 
relationship  is  required. 

219.37  Evidence  of  natural  parent  or  child 
relationship. 

219.38  Evidence  of  stepparent  or  stepchild 
relationship. 

219.39  Evidence  of  relationship  by  legal 
adoption — parent  or  child. 

219.40  Evidence  of  relationship  by  equitable 
adoption — child. 

219.41  Evidence  of  relationship  of 
grandchild  or  stepgrandchild. 

219.42  When  evidence  of  child's 
dependency  is  required. 

219.43  Evidence  of  child's  dependency. 

219.44  Evidence  of  relationship  of  a  person 
other  than  a  parent  or  child. 

Sutipart  D— Ottier  Evidence  flequirements 

219.50  When  evidence  of  "living  with"  is 
required. 

219.51  Evidence  to  prove  "living  with". 

219.52  When  evidence  of  having  a  child  in 
care  is  required. 

219.53  Evidence  of  having  a  child  in  care. 

219.54  When  evidence  of  school  attendance 
is  required. 

219.55  Evidence  of  school  attendance  for 
child  age  18. 

219.56  When  evidence  of  a  parent's  support 
is  required. 

219.57  Evidence  of  a  parent's  support. 

219.58  When  evidence  regarding  payment  of 
burial  expenses  is  required. 

219.59  Evidence  of  responsibility  for  or 
payment  of  burial  expenses. 

219.60  When  evidence  of  the  employee's 
permanent  home  is  required. 

219.61  Evidence  of  where  the  employee  had 
a  permanent  home. 

219.62  When  evidence  of  "good  cause"  is 
required. 

219.63  What  evidence  is  required  to 
establish  "good  cause". 

219.64  When  evidence  may  be  required  for 
other  reasons. 

219.65  Other  types  of  evidence  that  may  be 
required. 

Authority:  45  U.S.C  231  f. 

Subpart  A— General  EvkJeitce 
Requirements 

§219.1    Introduction. 

As  described  in  Parts  216  (Eligibility 
for  an  Annuity).  234  (Lump-Sum 
Payments),  and  222  (Family 
Relationships),  certain  requirements 


must  be  met  before  benefits  may  be  paid 
under  the  Railroad  Retirement  Act.  This 
part  contains  the  basic  rules  for 
evidence  that  is  required  to  support  a 
claimant's  claim  for  monthly  or  lump- 
sum benefit  payments  under  the 
Railroad  Retirement  Act.  Part  219 
describes  when  evidence  is  required  and 
what  types  of  documents  can  be  used  as 
evidence.  Part  222  defines  and  explains 
family  relationships  for  which  evidence 
requirements  are  stated  in  Part  219. 
Special  evidence  requirements  for 
disability  annuities  are  found  in  Part  220 
of  this  chapter. 

§219.2    Definitiont. 

As  used  in  this  subpart — 

"Annuity"  means  a  recurring  payment 
due  an  entitled  person  for  a  calendar 
month  and  made  to  him  or  her  on  the 
first  day  of  the  following  month. 

"Apply"  means  to  sign  a  form  or 
statement  that  the  Board  accepts  as  an 
application. 

"Claimant"  means  the  person  who 
files  an  application  for  an  annuity  or 
lump-sum  payment  for  himself,  herself, 
or  some  other  person. 

"Benefit"  means  any  employee 
annuity,  spouse  annuity,  survivor 
annuity,  or  lump-sum  payment  under  the 
Railroad  Retirement  Act. 

"Convincing  evidence"  means  one  or 
more  pieces  of  evidence  that  proves  to 
the  satisfaction  of  the  Board  that  an 
individual  meets  a  requirement  for    ' 
eligibility  for  benefits.  See  §  219.7  for 
guides  the  Board  uses  in  deciding 
whether  evidence  is  convincing. 

"Eligible"  means  that  a  person  meets 
all  of  the  requirements  for  payment  of 
benefits  but  has  not  yet  applied  therefor. 

"Entitled"  means  that  a  person  has 
applied  for  and  has  proved  his  or  her 
right  to  payment  of  benefits. 

"Evidence"  means  any  record  or 
document  or  testimony  that  helps  to 
show  whether  a  person  is  eligible  for 
benefits.  It  may  also  be  used  to  establish 
whether  the  person  is  still  entitled  to 
benefits. 

"Representative"  means  a  person  who 
acts  on  behalf  of  a  claimant  in  regard  to 
his  or  her  claim  for  benefits  from  the 
Board  and  in  the  presentation  of 
evidence  to  support  the  claim. 

§  219.3    When  evidence  is  required. 

(a)  To  prove  initial  eligibility.  The 
Board  will  ask  for  evidence  to  prove  a 
claimant  is  eligible  for  benefits  when  he 
or  she  applies  for  benefits.  Usually  the 
Board  will  ask  the  claimant  to  furnish 
specific  kinds  of  evidence  or  information 
by  a  certain  date  to  prove  initial 
eligibility  for  benefits.  If  evidence  or 
information  is  not  received  by  that  date, 
the  Board  may  decide  that  the  claimant 


is  not  eligible  for  benefits  and  will  deny 
his  or  her  application. 

(b)  To  prove  continued  entitlement. 
After  a  claimant  establishes  entitlement 
to  an  annuity,  the  Board  may  ask  that 
annuitant  to  produce  by  a  certain  date 
information  or  evidence  needed  to 
decide  whether  he  or  she  may  continue 
to  receive  an  annuity  or  whether  the 
annuity  should  be  reduced  or  stopped.  If 
the  information  is  not  received  by  the 
date  specified,  the  Board  may  decide 
that  the  person  is  no  longer  entitled  to 
benefits  or  that  his  or  her  annuity  should 
be  stopped  or  reduced. 

§219.4    WhoitrespenslMeforfumiBNng 
evidence. 

(a)  Claimant  or  representative 
responsible.  When  evidence  is  required 
to  prove  a  person's  eligibility  for  or  right 
to  continue  to  receive  annuity  or  lump- 
sum payments,  that  claimant  or  his  or 
her  representative  is  responsible  for 
obtaining  and  submitting  the  evidence  to 
the  Board. 

(b)  What  to  do  when  required 
evidence  will  be  delayed.  When  the 
required  evidence  cannot  be  furnished 
within  the  specified  time,  the  claimant 
or  representative  who  was  asked  to 
furnish  the  evidence  or  information 
should  notify  the  Board  and  explain  why 
there  will  be  a  delay.  If  the  delay  is 
caused  by  illness,  failure  to  receive  the 
information  from  another  source,  or  a 
similar  situation,  the  claimant  will  be 
allowed  a  reasonable  time  to  secure  the 
evidence  or  information.  If  the 
information  is  not  received  within  a 
reasonable  time  as  determined  by  the 
Board,  the  claimant  or  representative 
who  was  asked  to  furnish  the  evidence 
or  information  will  be  notified  of  the 
effect  that  his  or  her  failure  to  furnish 
the  evidence  or  information  will  have  on 
the  claimant's  eligibility  to  receive  or 
continue  to  receive  payments. 

§219.5    Where  and  how  to  provide 
evidence. 

(a)  When  Board  office  is  accessible.  A 
claimant  or  representative  should  give 
his  or  her  evidence  to  an  employee  of 
the  Railroad  Retirement  Board  office 
where  he  or  she  files  the  application.  An 
employee  of  the  Board  will  tell  the 
claimant  or  representative  what  is 
needed  and  how  to  get  it. 

(b)  When  Board  office  is  not 
accessible.  A  claimant  who  lives  in  an 
area  where  there  is  no  Board  office  or 
who  is  unable  to  travel  to  a  Board  office 
may  send  evidence  to  the  Board  office 
nearest  to  where  the  claimant  lives.  A 
claimant  who  lives  outside  the  United 
States  may  take  evidence  to  the 
American  embassy  or  consulate  or  other 
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Foreign  Service  Office  nearest  to  where 
he  or  she  lives  or  send  it  to  the 
headquarters  of  the  Board. 

S  219.6   Original  records  or  copies  as 
evidence. 

(a)  General.  A  claimant  or  an 
annuitant  may  be  asked  to  show  an 
original  document  or  record  as  evidence 
to  prove  eligibility  for  or  continued 
entitlement  to  payments.  Where 
possible,  a  Board  employee  will  make  a 
photocopy  or  transcript  of  these  original 
documents  or  records  and  return  the 
original  documents  to  the  person  who 
furnished  them.  A  person  may  also 
submit  certified  copies  of  original 
records  and,  in  some  cases,  uncertified 
birth  notifications.  These  types  of 
records  are  described  below  in  this 
section. 

(b)  Foreign-language  documents.  If  the 
evidence  submitted  is  a  foreign-language 
record  or  document,  the  Board  may 
require  that  the  record  be  translated.  An 
acceptable  translation  includes,  but  is 
not  limited  to,  a  translation  certified  by 
a  United  Slates  consular  official  or 
employee  of  the  Department  of  State 
authorized  to  certify  evidence  or  by  an 
employee  of  the  Social  Security 
Administration. 

(c)  Certified  copies  of  original 
records.  The  Board  will  accept  copies  of 
original  records  or  extracts  from  records 
if  they  are  certified  as  true  and  exact 
copies  of  the  original  by — 

(1)  The  official  custodian  of  the 
record; 

(2)  A  Veterans  Administration 
employee,  if  the  evidence  was  given  to 
that  agency  to  obtain  veterans  benefits; 

(3)  A  Social  Security  Administration 
employee,  if  the  evidence  was  given  to 
that  agency  to  obtain  social  security 
benefits; 

(4)  A  United  States  Consular  Officer, 
an  employee  of  the  Department  of  State, 
or  an  employee  of  the  Immigration  and 
Naturalization  Service  authorized  to 
certify  evidence  received  outside  the 
United  States;  or 

(5)  An  employee  of  a  state  agency  or 
state  welfare  office  authorized  to  certify 
copies  of  original  records  in  the  agency's 
or  office's  files. 

§  219.7    How  the  Board  decides  what  is 
convincing  evidence. 

When  the  Board  receives  evidence,  a 
Board  representative  examines  it  to  see 
if 't  is  convincing  evidence.  If  it  is,  no 
other  evidence  is  needed.  In  deciding 
whether  the  evidence  is  convincing,  the 
Board  representative  decides  whether — 

(a)  The  information  contained  in  the 
evidence  was  given  by  a  person  in  a 
position  to  know  the  facts; 


(b)  There  was  any  reason  to  give  false 
information  when  the  evidence  was 
created;  ■ 

(c)  The  information  contained  in  the 
evidence  was  given  under  oath,  or  in  the 
presence  of  witnesses,  or  with  the 
knowledge  that  there  was  a  penalty  for 
giving  false  information: 

(d)  The  evidence  was  created  at  the 
time  the  event  took  place  or  shortly 
after; 

(e)  The  evidence  has  been  altered  or 
has  any  erasures  on  it;  and 

(f)  The  information  aontained  in  the 
evidence  agrees  with  other  available 
evidence,  including  existing  Board 
records. 

§  219.8    Preferred  evidence  and  other 
evidence. 

(a)  Preferred  evidence.  When  a 
claimant  submits  the  type  of  evidence 
shown  as  preferred  in  Subparts  B  and  C 
of  this  part,  the  Board  will  generally  find 
it  is  convincing  evidence.  This  means 
that  unless  there  is  information  in  the 
Board's  records  that  raises  a  doubt 
about  the  evidence,  other  evidence  to 
prove  the  same  fact  will  not  be  needed. 

(b)  Other  evidence.  If  preferred 
evidence  is  not  available,  the  Board  will 
consider  any  other  evidence  a  claimant 
furnishes.  If  the  other  evidence  consists 
of  several  different  records  or 
documents  which  all  show  the  same 
information,  the  Board  may  determine 
that  it  is  convincing  evidence  even 
though  it  is  not  preferred  evidence.  If  the 
other  evidence  is  not  convincing  by 
itself,  the  claimant  will  be  asked  to 
submit  additional  evidence.  If  the 
additional  evidence  shows  the  same 
information  all  the  evidence  considered 
together  may  be  convincing  evidence. 

(c)  Board  decision.  When  the  Board 
has  convincing  evidence  of  the  facts  that 
must  be  proven,  or  when  it  is  clear  that 
the  evidence  provided  does  not  prove 
the  necessary  facts,  the  Board  will  make 
a  formal  decision  about  the  applicant's 
rights  to  benefits. 

§  219.9    Evidence,  information,  and  records 
filed  with  the  Board. 

The  Railroad  Retirement  Act  provides 
criminal  penalties  for  any  persons  who 
misrepresent  the  facts  or  make  false 
statements  to  obtain  payments  for 
themselves  or  someone  else.  All 
evidence  and  documents  given  to  the 
Board  are  kept  confidential  and  are  not 
disclosed  to  anyone  but  the  person  who 
submitted  them,  except  under  the  rules 
described  in  Part  200  of  this  chapter. 


Subpart  B— Evidence  of  Age  and  Death 

§  2 1 9.20    When  evidence  of  age  is 
required. 

(a)  Evidence  of  age  is  required  when 
an  employee  applies  for  an  annuity 
under  the  Railroad  Retirement  Act  or  for 
Medicare  coverage  under  Title  XVIII  of 
the  Social  Security  Act. 

(b)  Evidence  of  age  is  also  required 
from  a  person  who  applies  for  a 
spouse  s  or  divorced  spouse's,  widow's, 
widower's,  surviving  divorced  spouse's, 
parent's,  or  child's  annuity  under  the 
Railroad  Retirement  Act,  or  for 
Medicare  coverage  under  Title  XVIII  of 
the  Social  Security  Act. 


§  219.21    Types  of  evidence  to  prove  age. 

(a)  Preferred  evidence.  The  best  type 
of  evidence  to  prove  a  claimant's  age 
is — 

(1)  A  birth  certificate  recorded  before 
age  5; 

(2)  A  church  record  of  birth  or  baptism 
recorded  before  age  5;  or 

(3)  Notification  of  registration  of  birth 
made  before  age  5. 

(b)  Other  evidence  of  age.  If  an 
individual  cannot  obtain  preferred 
evidence  of  age,  he  or  she  will  be  asked 
to  submit  other  convincing  evidence  to 
prove  age.  The  other  evidence  may  be 
one  or  more  of  the  following  records, 
with  the  records  of  highest  value  listed 
first: 

(1)  Hospital  birth  record  or  certificate. 

(2)  Physician's  or  midwife's  birth 
record. 

(3)  Bible  or  other  family  record. 

(4)  Naturalization  record. 

(5)  Military  record. 

(6)  Immigration  record.l 

(7)  Passport.  ' 

(8)  Selective  service  registration 
record. 

(9)  Census  record. 

(10)  School  record. 

(11)  Vaccination  record. 

(12)  Insurance  record. 

(13)  Labor  union  or  fraternal  record. 

(14)  Employer's  record. 

(15)  Marriage  record. 

(16)  A  statement  signed  by  the 
individual  giving  the  reason  why  he  or 
she  cannot  obtain  other  oonvincing 
evidence  of  age  and  the  sworn 
statements  of  two  other  persons  who 
have  personal  knowledge  of  the  age  that 
the  individual  is  trying  to  prove. 

(.Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0106) 

§  2 1 9.22    When  evidence  of  death  Is 
required. 

(a)  When  evidence  of  the  employee's 
death  is  required.  Evidence  to  prove  the 
employee's  death  is  always  required  for 
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payment  of  any  type  of  survivor  annuity 
or  lump-sum  payment  based  on  the 
deceased  employee's  record.  See  Parts 
216  and  234  for  types  of  survivor 
payments. 

(b)  When  evidence  to  prove  death  of 
other  persons  is  required.  Evidence  to 
prove  the  death  of  persons  other  than 
the  empoyee  is  required  when — 

(1)  A  claimant,  who  is  eligible  for 
survivor  benefits,  dies  after  the 
employee; 

(2)  A  residual  lump  sum  (see  Part  234 
of  this  chapter)  is  payable  and  a  person 
whom  the  employee  named  to  receive 
all  or  part  of  this  payment  dies  before 
the  employee,  or  such  person  dies  after 
the  employee  but  before  receiving  his  or 
her  share  of  the  benefit;  or 

(3)  There  is  reasonable  doubt  of  the 
death  of — 

(i)  Any  person  who,  if  alive,  has 
priority  over  the  applicant; 

(ii)  Any  spouse  whose  death  is  alleged 
to  have  ended  a  previous  marriage,  if  a 
later  marriage  in  question  cannot  be 
presumed  valid  under  state  law;  or 

(iii)  Any  person  the  termination  of 
whose  entitlement  would  increase 
payments  to  other  entitled  persons. 

§219.23    Evidence  to  prove  death. 

(a)  Preferred  evidence  of  death.  The 
best  evidence  of  a  person's  death  is — 

(1)  A  certified  copy  of  or  extract  from 
the  public  record  of  death,  or  verdict  of 
the  coroner's  jury  of  the  state  or 
community  where  death  occurred;  or  a 
certificate  or  statement  of  death  issued 
by  a  local  registrar  or  public  health 
official; 

(2)  A  signed  statement  of  the  funeral 
director,  attending  physician,  or  official 
of  an  institution  where  death  occurred; 

(3)  A  certified  copy  of,  or  extract  from, 
an  official  report  or  finding  of  death 
made  by  an  agency  or  department  of  the 
United  States  or  of  a  state;  or 

(4)  If  death  occurred  outside  the 
United  States,  an  official  report  of  death 
by  a  United  States  Consul  or  other 
authorized  employee  of  the  State 
Department,  or  a  certified  copy  of  the 
public  record  of  death  in  a  foreign 
country. 

(b)  Other  evidence  of  death.  If  the 
preferred  evidence  of  death  cannot  be 
obtained,  the  individual  who  must 
furnish  evidence  of  death  will  be  asked 
to  explain  the  reason  therefor  and  to 
submit  other  convincing  evidence,  such 
as  sworn  statements  of  at  least  two 
persons  who  have  personal  knowledge 
of  the  death.  These  persons  must  be  able 
to  swear  to  the  date,  time,  place,  and 
cause  of  death. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0077) 


§219.24    Evidence  Of  presumed  death. 

When  a  person  cannot  be  proven 
dead  but  evidence  of  death  is  needed, 
the  Board  may  presume  he  or  she  died 
at  a  certain  time  if  the  Board  receives 
the  following  evidence: 

(a)  A  certified  copy  of,  or  extract  from, 
an  official  report  or  finding  by  an 
agency  or  department  of  the  United 
States  that  a  missing  person  is  presumed 
to  be  dead  as  stated  in  Federal  law  (5 
U.S.C.  5565).  Unless  other  evidence  is 
submitted  showing  an  actual  date  of 
death,  the  Board  will  use  the  date  on 
which  the  person  was  reported  missing 
as  the  date  of  death. 

(b)  Signed  statements  by  those  in  a 
position  to  know  that  facts  and  other 
records  which  show  that  the  person  has 
been  absent  from  his  or  her  residence 
for  no  apparent  reason  and  has  not  been 
heard  from  for  at  least  7  years.  If  there  is 
no  evidence  available  that  that  person 
continued  in  life  after  the  date  of 
disappearance,  the  Board  will  use  as  the 
date  of  death  the  date  the  person 
disappeared. 

(c)  When  a  person  has  been  missing 
for  less  than  7  years  but  may  be 
presumed  dead  due  to  drowning  or 
common  disaster  (fire,  accident,  etc.). 
signed  statements  from  the  applicant 
and  individuals  who  know  the 
circumstances  surrounding  the 
occurrence  leading  to  the  person's 
disapperance.  The  best  evidence  is 
statements  from  individuals  who 
witnessed  the  occurrence  or  saw  the 
missing  person  at  the  scene  of  the 
occurrence  shortly  before  it  happened. 

Subpart  C— Evidence  of  Relationship 

§  219.30    When  evidence  of  marriage  is 
required. 

(a)  When  an  application  is  filed  for 
benefits.  Documentary  evidence  of 
marriage  is  required  when  an  individual 
files  for  a  monthly  annuity,  lump-sum 
death  payment,  residual  lump  sum,  or 
Medicare  coverage,  as  the  wife, 
husband,  widow,  widower,  divorced 
spouse  or  surviving  divorced  spouse,  or 
stepparent  of  the  employee.  A  claimant 
may  also  be  required  to  submit  evidence 
of  another  person's  marriage  when  that 
person's  marriage  is  necessary  to 
determine  the  applicant's  entitlement  to 
benefits  under  the  Railroad  Retirement 
Act. 

(b)  State  law.  In  deciding  whether  the 
marriage  to  the  employee  is  valid  or  not. 
in  a  case  where  the  employee  is  living, 
the  Board  will  follow  the  law  of  the 
state  where  the  employee  had  a 
permanent  home  when  the  applicant 
filed  an  application;  in  a  case  where  the 
employee  is  dead,  the  Board  will  follow 
the  law  of  the  state  where  the  employee 


had  a  permanent  home  when  he  or  she 
died. 

(c)  Types  of  evidence.  What  evidence 
will  be  required  depends  on  whether  the 
employee's  marriage  was  a  ceremonial 
marriage,  a  common-law  marriage,  or  a 
marriage  that  can  be  deemed  to  be 
valid. 

§  2 1 9.3 1    Evidence  of  a  valid  oeremonial 
marriage. 

(a)  Preferred  evidence.  Perferred 
evidence  of  a  ceremonial  marriage  is — 

(1)  A  copy  of  the  public  record  of  the 
marriage,  certified  by  the  custodian  of 
the  record  or  by  a  Board  employee: 

(2)  A  copy  of  a  church  record  of  the 
marriage  certified  by  the  custodian  of 
the  record  or  by  a  Board  employee:  or 

(3)  The  original  certificate  of  marriage. 
[h]  Other  vidence  of  a  ceremonial 

marriage.  If  preferred  evidence  of  a 
ceremonial  marriage  cannot  be 
obtained,  the  applicant  must  state  the 
reason  therefor  in  writing  and  submit 
either — 

(1)  A  sworn  statement  of  the 
clergyman  or  official  who  performed  the 
marriage  ceremony;  or 

(2)  Other  convincing  evidence,  such  as 
the  sworn  statements  of  at  least  two 
persons  who  have  direct  knowledge  of 
the  marriage,  preferably  eyewitnesses  to 
the  marriage  ceremony. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-014C) 

§  2 19.32    Evidence  of  a  common-law 
marriage. 

(a)  Preferred  evidence.  Evidence  of  a 
common-law  marriage  must  give  the 
reasons  why  the  informant  believes  that 
a  marriage  exists.  If  the  information 
described  in  this  paragraph  is  not 
furnished  on  a  form  provided  by  the 
Board,  it  must  be  submitted  in  the  form 
of  a  sworn  statement.  Preferred 
evidence  of  a  common-law  marriage  is 
one  of  the  following: 

(1)  If  both  the  husband  and  wife  are 
alive,  each  shall  sign  a  statement  and 
get  signed  statements  from  one  blood 
relative  of  each.  The  statement  of 
another  individual  may  be  submitted  for 
each  statement  the  husband  or  wide  is 
unable  to  get  from  a  relative.  Each 
signed  statement  should  show — 

(i)  That  the  husband  and  wife 

believed  they  were  married; 
(ii)  The  basis  for  this  belief:  and 
(iii)  That  the  husband  and  wife  have 

presented  themselves  to  the  public  as 

husband  and  wife. 

(2)  If  either  the  husband  or  wife  is 
dead,  the  surviving  spouse  shall  furnish 
a  signed  statement  and  signed 
statements  from  two  blood  relatives  of 
the  dead  spouse.  The  surviving  spouse's 
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statement  should  show  that  he  or  she 
and  the  dead  spouse  believed 
themselves  to  be  married,  the  basis  for 
this  belief,  and  that  they  presented 
themselves  to  the  public  as  husband  and 
wife.  The  statements  from  relatives  of 
the  dead  spouse  should  support  the 
surviving  spouse's  statement. 

(3)  If  both  husband  and  wife  are  dead, 
the  applicant  shall  get  a  signed 
statement  from  one  blood  relative  of 
each  dead  spouse.  Each  statement 
should  show  that  the  husband  and  wife 
believed  themselves  to  be  married,  the 
basis  for  this  belief,  and  that  they 
presented  themselves  to  the  public  as 
husband  and  wife. 

(4)  Statements  by  relatives  and  other 
individuals  described  in  paragraphs  (a) 
(1).  (2]  and  (3)  of  this  section  are  not 
required  when — 

(i]  The  husband  and  wife  entered  into 
a  ceremonial  marriage  which  was  void 
because  of  a  legal  impediment  to  the 
marriage; 

(ii)  After  the  impediment  was 
removed,  the  husband  and  wife 
continued  to  live  together  as  man  and 
wife  until  the  employee  filed  an 
application  or  one  of  them  died;  and 

(iji)  A  valid  common-law  marriage 
was  established,  under  the  law  of  the 
State  in  which  they  lived,  by  their 
continuing  to  live  together  as  man  and 
wife. 

(b)  Other  evidence  of  common-law 
marriage.  When  preferred  evidence  of  a 
common-law  marriage  cannot  be 
obtained,  the  claimant  will  be  asked  to 
explain  the  reason  therefor  and  to 
furnish  other  convincing  evidence  of  the 
marriage. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0021] 

§  218.33    Evktenc*  of  ■  deemed  valid 
marriage. 

(a)  Preferred  evidence.  Preferred 
evidence  of  a  deemed  valid  marriage 
is — 

(1)  Evidence  of  a  ceremonial  marriage 
as  described  in  §  219.31; 

(2)  If  both  the  employee  and  spouse 
are  alive,  the  spouse's  signed  statement 
that  he  or  she  went  through  the 
ceremony  in  good  faith  and  his  or  her 
reasons  for  believing  the  marriage  was 
valid;  or  if  the  employee  is  dead,  the 
widow  or  widower's  signed  statement  to 
that  effect; 

(3)  If  required  to  remove  a  reasonable 
doubt,  the  signed  statements  of  other 
persons  who  have  information  about 
what  the  parties  knew  about  any 
previous  marriage  or  other  facts 
showing  whether  the  parties  went 
through  the  marriage  ceremony  in  good 
faith;  and 


(4)  Evidence  that  tha  parties  were 
living  in  the  same  household  when  the 
employee  applied  for  payments;  or.  if 
the  employee  is  dead,  when  he  or  she 
died.  See  §  219.51  for  the  evidence 
required  to  demonstrate  hving  in  the 
same  household. 

(b)  Other  evidence  of  a  deemed  valid 
marriage.  If  preferred  evidence  of  a 
deemed  valid  marriage  cannot  be 
obtained,  the  claimant  must  explain  the 
reason  therefor  and  submit  other 
convincing  evidence  of  the  marriage. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No,  3220-0140) 

§  2 1 9.34    When  evidenoe  that  a  marriage 
has  ended  Is  required. 

Evidence  of  how  a  previous  marriage 
ended  may  be  required  to  determine 
whether  a  later  marriage  is  valid.  If  a 
widow  or  widower  remarried  after  the 
employee's  death  and  that  marriage  was 
annulled,  evidence  of  the  annulment  is 
required.  If  the  claimait  is  a  divorced 
spouse  or  surviving  divorced  spouse, 
evidence  to  prove  a  final  or  absolute 
divorce  from  the  employee  may  be 
required. 

§  219.35    Evidence  that  a  marriage  has 
ended. 

(a)  Preferred  evidence.  Preferred 
evidence  that  a  marriage  has  ended  is — 

(1)  A  certified  copy  of  the  decree  of 
divorce  or  annulment;  or 

(2)  Evidence  of  the  death  (See 

§  219.23)  of  a  party  to  the  marriage. 

(b)  Other  evidence  that  a  marriage 
has  ended.  If  preferred  evidence  that  the 
marriage  has  ended  cannot  be  obtained, 
the  claimant  must  explain  the  reason 
therefor  and  submit  other  convincing 
evidence  that  the  marriage  has  ended. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Nos.  3220-0021  and 
3220-0140] 

§  219.36    When  evidence  of  a  parent  or 
child  relationship  Is  required. 

(a)  When  parent  or  child  applies.  A 
person  who  applies  for  a  parent's  or 
child's  annuity  or  for  Medicare  coverage 
is  required  to  submit  evidence  of  his  or 
her  relationship  to  the  deceased 
employee. 

(b)  When  individual  with  child  in  care 
applies.  An  individual  who  applies  for 
an  annuity  because  he  or  she  has  a  child 
of  the  employee  in  care  is  required  to 
submit  evidence  of  the  child's 
relationship  to  the  employee. 

(c)  Evidence  required,  depends  on 
relationship.  The  evidence  the  Board 
will  require  depends  on  whether  the 
person  is  the  employee's  natural  child, 
adopted  child,  stepchild,  grandchild,  or 
stepgrandchild;  or  whether  the  person  is 


the  employee's  natural  parent  or 
adopting  parent. 

§219.37    Evidence  Of  natural  parent  or 
child  relationship. 

(a)  Preferred  evidence.  If  the  claimant 
is  the  natural  parent  of  the  employee, 
preferred  evidence  of  the  ralationship  is 
a  copy  of  the  employee's  public  or 
religious  birth  record.  If  the  claimant  is 
the  natural  child  of  the  employee, 
preferred  evidence  of  the  relationship  is 
a  copy  of  the  child's  public  or  religious 
birth  record. 

(b)  Other  evidence  of  parent  or  child 
relationship.  (1)  When  preferred 
evidence  of  a  parent  or  child 
relationship  cannot  be  obtained,  the 
Board  may  ask  the  applicant  for 
evidence  of  the  employee's  marriage  or 
of  the  marriage  of  the  employee's 
parents  if  that  is  needed  to  remove  any 
reasonable  doubt  of  the  relationship. 

(2)  To  show  that  a  person  is  the  child 
of  the  employee,  the  person  may  be 
asked  for  evidence  that  he  or  she  would  . 
be  able  to  inherit  the  employee's 
personal  property  under  die  law  of  the 
state  where  the  employee  died  or  had  a 
permanent  home. 

(3)  In  some  instances  the  Board  may 
ask  for  a  signed  statement  from  the 
employee  that  a  person  is  his  or  her 
natural  child,  or  for  a  copy  of  a  court 
order  showing  that  the  person  has  been 
declared  to  be  the  child  of  the  employee, 
or  for  a  copy  of  a  court  order  requiring 
the  employee  to  contribute  to  the 
person's  support  because  the  person  is 
his  or  her  child,  or  for  any  other 
supporting  evidence  which  may  be 
required  in  order  to  establish  that  the 
person  is  the  child  of  the  employee. 

§  219.38    Evidence  of  stepparent  or 
stepchild  relationship. 

If  the  claimant  is  a  stepparent  or 
stepchild  of  the  employee,  the  Board 
will  ask  for  the  evidence  described  in 
§  219.37  or  §  219.39  which  shows  the 
person's  natural  or  adoptive  relationship 
to  the  employee's  husband,  wife,  widow, 
or  widower.  The  Board  will  also  ask  for 
evidence  of  the  husband's,  wife's, 
widow's  or  widower's  marriage  to  the 
employee. 

(See  §§  219.30-219.33) 

§  219.39    Evidence  of  relationship  by  legal 
adoption— parent  or  child. 

(a)  Preferred  evidence.  Preferred 
evidence  of  legal  adoption  is — 

(1)  A  copy  of  the  decree  or  order  of 
adoption,  certified  by  the  custodian  of 
the  record; 

(2)  A  photocopy  of  the  decree  or  order 
of  adoption;  or 
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(3)  If  the  widow  or  widower  adopted 
the  child  after  the  employee's  death,  the 
evidence  described  in  paragraph  (a)  (1) 
or  (2)  of  this  section;  the  widow's  or 
widower's  statement  as  to  whether  the 
child  was  living  in  the  same  household 
with  the  employee  when  the  employee 
died  (see  §§  219.50  and  219.51);  what 
support,  if  any,  the  child  was  getting 
from  another  person  or  organization; 
and  if  the  widow  or  widower  had  a 
deemed  valid  marriage  with  the 
employee,  evidence  of  that  marriage 
(see  S  219.33). 

(b)  Other  evidence  of  legal  adoption. 
In  some  states  the  record  of  adoption 
proceedings  is  sealed  and  cannot  be 
obtained  without  a  court  order.  In  this 
event,  the  Board  will  accept  as  proof  of 
adoption  an  official  notice  received  by 
the  adopting  parents  at  the  time  of 
adoption  that  the  adoption  has  been 
completed  or  a  birth  certificate  issued  as 
a  result  of  the  adoption  proceeding. 

§219.40    Evidence  of  relationship  by 
equitable  adoption— child. 

(a)  Preferred  evidence.  If  the  claimant 
is  a  person  who  claims  to  be  the 
equitably  adopted  child  of  the  employee 
(or  of  the  employee's  wife,  widow, 
widower,  or  husband),  as  defined  in  Part 
222  of  this  chapter,  the  Board  will  ask 
for  evidence  of  the  agreement  to  adopt  if 
it  is  in  writing.  The  Board  will  also  ask 
for  written  statements  from  the  child's 
natural  parents  as  well  as  adopting 
parents  concerning  the  child's 
relationship  to  the  adopting  parents. 

(b)  Other  evidence.  If  the  agreement 
to  adopt  was  not  in  writing,  the  Board 
will  require  other  convincing  evidence 
about  the  child's  relationship  to  the 
adopting  parents. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0040) 

§  219.41    Evidence  of  relationship  of 
grandchild  or  stepgrandchild. 

If  the  child  is  the  grandchild  or 
stepgrandchild  of  the  employee,  the 
Board  will  require  the  kind  of  evidence 
described  in  §§  219.36-219.38  that  shows 
that  child's  relationship  to  his  or  her 
parents  and  his  or  her  parents' 
relationship  to  the  employee. 

§219.42    When  evidence  of  Child's 
dependency  is  required. 

Evidence  of  a  child's  dependency  on 
the  employee  is  required  when — 

(a)  "The  employee  is  receiving  an 
annuity  that  can  be  increased  under  the 
social  security  overall  minimum  (see 
Part  229  of  this  chapter)  by  including  a 
child,  grandchild  or  a  spouse  who  has  a 
child  in  his  or  her  care; 

(b)  A  wife  under  age  65  applies  for  a 
full  spouse  annuity  because  she  has  a 


child  or  a  grandchild  of  the  employee  in 
her  care;  or 

(c)  A  child  or  someone  in  behalf  of  a 
child  applies  for  a  child's  annuity  based 
on  the  deceased  employee's  record. 

§  2 1 9.43    Evidence  of  child's  dependency. 

(a)  When  the  dependency  requirement 
must  be  met.  Usually  the  dependency 
requirement  must  be  met  at  one  of  the 
times  shown  in  Part  222  of  this  chapter. 

(b)  Natural  or  adopted.  If  the  child  is 
the  employee's  natural  or  adopted  child, 
the  Board  may  ask  for  the  following 
evidence: 

(1)  A  signed  statement  by  someone 
who  knows  the  facts  that  confirms  that 
the  child  is  the  natural  or  adopted  child. 

(2)  If  the  child  was  adopted  by 
someone  else  while  the  employee  was 
alive  but  the  adoption  was  annulled,  the 
Board  may  require  a  certified  copy  of 
the  annulment  decree  or  other 
convincing  evidence  of  the  annulment. 

(3)  A  signed  statement  by  someone 
having  personal  knowledge  of  the 
circumstances  showing  when  and  where 
the  child  lived  with  the  employee  and 
when  and  why  they  may  have  lived 
apart;  and  showing  what  contributions 
the  employee  made  to  the  child's 
support  and  how  the  contributions  were 
made. 

(c)  Stepchild.  If  the  child  is  the 
employee's  stepchild,  the  Board  may  ask 
for  the  following  evidence; 

(1)  A  signed  statement  by  someone 
having  personal  knowledge  of  the 
circumstances  showing  when  and  where 
the  child  lived  with  the  employee  and 
when  and  why  they  may  have  lived 
apart. 

(2)  A  signed  statement  by  someone 
having  personal  knowledge  of  the 
circumstances  showing  what 
contributions  the  employee  made  to  the 
child's  support,  the  child's  ordinary 
living  costs  and  the  income  and  support 
the  child  received  from  any  other  source 
during  the  relevant  time  as  required  by 

§  222.55  of  this  chapter. 

(d)  Grandchild  or  stepgrandchild.  If 
the  child  is  the  employee's  grandchild  or 
stepgrandchild,  the  Board  will  require 
the  evidence  described  in  paragraph  (c) 
of  this  section.  The  Board  will  also 
require  evidence  of  the  employee's 
death  or  disability. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0099] 

§219.44    Evidence  of  relationship  Of  a 
person  other  than  a  parent  or  child. 

(a)  Claimants  other  than  child  or 
parent.  When  any  person  other  than  a 
child  or  parent  applies  for  benefits  due 
because  of  the  employee's  death  or 
because  of  the  death  of  a  beneficiarv. 


the  Board  may  ask  the  claimant  for 
evidence  of  relationship. 

(b)  Evidence  required.  The  type  of 
evidence  required  is  dependent  upon  the 
amount  payable  and  the  claimant's 
relationship  to  the  deceased  employee 
or  beneficiary. 

(c)  More  than  one  eligible  and 
claimants  agree  on  relationship.  If  there 
is  more  than  one  person  eligible  for 
benefits,  and  all  eligible  persons  agree 
on  the  relationship  of  each  other  eligible 
person,  only  one  of  the  persons  will  be 
asked  to  furnish  proof  of  relationship. 
For  example,  if  brothers  and  sisters  of  a 
deceased  employee  file  applications  for 
the  residual  lump  sum  or  annuity 
payments  due  but  unpaid  at  death,  only 
one  of  them  need  file  proof  of 
relationship  if  their  applications  indicate 
that  there  is  no  dispute  as  to  who  are 
the  brothers  and  sisters  of  the  employee. 

Subpart  D— Other  Evidence 
Requirements 

§  219.50    When  evidence  of  "living  with"  is 
required. 

Evidence  of  "living  with"  (see  Part  222 
of  this  chapter  on  Family  Relationships) 
is  required  when — 

(a)  The  employee's  spouse  applies  for 
a  spouse's  annuity  as  a  deemed  spouse; 
or 

(b)  The  employee's  legal  widow  or 
widower  applies  for  a  lump-sum  death 
payment,  annuity  payments  due  the 
employee  but  unpaid  at  death,  or  a 
residual  lump-sum  death  payment  on  the 
basis  of  that  relationship,  or  the 
employee's  deemed  widow  or  widower 
applies  for  a  widow's  or  widower's 
annuity. 

§  2 1 9.5 1    Evidence  to  prove  "living  with". 

The  following  evidence  may  be 
required; 

(a)  If  the  employee  is  alive,  both  the 
employee  and  his  or  her  spouse  must 
sign  a  statement  that  they  are  living 
together  in  the  same  household  when 
the  spouse  applies  for  a  spouse's 
annuity  as  a  deemed  spouse. 

(b)  If  the  employee  is  dead,  the  widow 
or  widower  must  sign  a  statement 
showing  whether  he  or  she  was  living 
together  in  the  same  household  with  the 
employee  when  the  employee  died. 

(c)  If  the  employee  and  spouse,  widow 
or  widower  were  temporarily  living 
apart,  a  signed  statement  is  required 
explaining  where  each  was  living,  how 
long  the  separation  lasted,  and  the 
reason  for  separation.  If  more  evidence 
is  required  to  remove  any  reasonable 
doubt  about  the  temporary  nature  of  the 
separation,  the  Board  may  ask  for  sworn 
statements  of  other  persons  having 
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personal  knowledge  of  the  facts  or  for 
other  convincing  evidence. 

(d)  If  the  employee  aod  spouse, 
widow,  or  widiawer  were  sot  Uving  in 
the  same  household,  the  Board  may  ask 
for  evidence  that  the  employee  was 
contributing  to  or  under  court  order  to 
contribute  to  the  support  of  his  or  her 
spouse,  widow,  or  widower.  Evidence  of 
contributioD&  ec  a  certified  copy  of  the 
order  for  support  may  be  requested.  The 
court  order  for  support  must  be  in  effect 
on  the  day  the  spouse  applies  for  a 
spouse's  annuity  or,  if  the  employee  is 
dead,  the  day  of  the  employee's  death. 
This  type  of  evidence  does  not  apply  for 
purposes  of  establishing  a  deemed  valid 
marriage.  (See  Part  222  of  this  chapter.) 
A  deemed  spouse,  widow,  or  widower 
must  furnish  evixience  as  described  in 
paragraphs  (a}  and  (b)  of  this  sectioo. 

(Approred  by  tiie  OSice  of  Management  and 
Budget  under  Control  No.  3220-0030) 

§219.52    When  evidence  Of  luwiog  a  child 
in  car*  is  required. 

A  person  who  applies  for  a  spouse's, 
widow's  or  widower's,  or  surviving 
divorced  spouse's  annuity  aa  the  basis 
of  caring  for  a  child,  or  iot  an  increase 
under  the  social  security  overall 
mininnus  guaranty-  provisioo  based  on 
caring  for  »  duld,  is  required  to  furnish 
evidence  that  he  or  she  has  in  care  an 
eligible  child  of  the  employee  as 
described  in  Part  222  of  this  chapter. 
What  evideiu:e  the  Board:  will  require 
depends  upon  whether  the  child  is  liviag 
with  the  applicant  ot  with  semeooe  else. 

{  219.53    Evidence  of  tiaving  •  chlTd  tn 
care. 

(a)  Preferred  evidence  of  having  a 
child  in  care.  Preferred  evidence  of 
having  a  child  in  care  is — 

(1)  If  the  child  is  livmg  with  the 
applicant,  the  claimant's  signed 
statement  showing  that  the  child  is 
living  with  him  or  her. 

(2)  If  the  child  is  hviag  with  someone 
else — 

(i)  The  claimant's  signed  siatcmeitt 
showing  with  whom  the  child  is  tivio^ 
and  why.  The  claiBiant  must  also  show 
v.hen  the  child. last  lived  with  turn  or 
her,  how  long  the  separation  wiU  last, 
Qod  what  care  and  contributions  he  or 
she  provides  for  the  child;  and 

(iil  The  signed  statement  of  the  person 
with  whoa  the  child  ia  liviag  showing 
what  care  the  daimsual  provides  and  the 
sources  and  amounts  kA  support 
received  by  the  child.  If  the  child  is  in  an 
institution,  an  official  thereof  should 
sign  the  statemeaL  A  copy  of  any  cottct 
order  or  written  agreement  Stowing  who 
has  cuAtody  of  the  child  should  be 
provided  to  the  Board. 


tb)  Other  evidence.  If  the  preferred 
evidence  described  in  paragraph  (a)  of 
this  section  cannot  be  obtained,  the 
Board  will  require  other  convincing 
evidence  that  the  applicant  has  the  child 
in  care. 

(Approved  by  the  Office  of  Management  and 
Budget  under  CoRtrol  Noa.  3220-0030  and 
3220^004^ 

§  219.54    When  evidence  of  school 
attendance  Is  required. 

If  a  child  age  18  applies  for  payments 
as  a  student,  the  Boacd  will  require 
evidence  that  the  child  is  attending 
elementary  or  secondary  school.  After 
the  child  has  started  bis  or  her  school 
attendance,  the  Board  may  also  ask  for 
evidence  that  he  or  she  is  continuing  to 
attend  school  full  time.  To  be  acceptable 
to  the  Board,  the  child  must  submit  the 
evidence  of  school  attendance  within  90 
days  of  the  date  the  evidence  is 
requested  by  the  Board. 

§  2 1 9.5S    Evidence  of  Khoei  attendance 
for  child  age  18. 

The  child  will  be  asked  to  submit  (on 
a  form  formshed  by  the  Board  or  other 
form  acceptable  to  the  Board]  the 
following  evidence: 

(a]  A  signed  statement  that  he  or  she 
i.s  attending  school  full-time  and  is  not 
being  paid  by  an  employer  to  attend 
school;  and 

(b)  A  statement  from  an  official  of  the 
school  verifying  that  the  child  is 
attending  school  full-time.  The  Board 
may  also  accept  as  evidence  a  letter  of 
acceptance  from  the  school,  receipted 
bin,  or  other  evidence  showing  that  the 
child  has  enrolled  or  been  accepted  at 
that  school  or  is  continuing  in  full-time 
attendance. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  Nos.  3220-^)030.  3220- 
0(J83k  and  3220-0123) 

§219.5C    When  evidence  of  a  parent's 
support  Is  requfred. 

If  a  person  applies  for  a  parent's 
annuity,  the  Board  will  require  evidence 
to  show  that  the  parent  received  at  least 
one-half  of  his  or  her  support  from  the 
emphjyee  in  the  one-year  period 
before — 

(a)  The  empk>yee  died;  or 

(b]  The  beginning  9f  a  period  of 
disability  if  ^e  empkiyee  had  a  period 
of  disability  which  did  not  end  before 
his  or  her  death. 

§  219.57    Evidence  of  ■  parent's  support 

(a)  The  Board  will  require  thp  parent's 
signed  statement  showing  his  or  her 
income,  any  other  saorces  of  support 
the  amoiuTt  fron  each  source  arid  his  at 
her  expenses  during  the  one-year  period. 

(b)  'Fhe  Boaid  may  also  ask  the  parent 
for  si^ed  statements  from  other  people 


who  know  the  facts  about  hrs  or  her 
sources  of  support 

(c)  If  the  statemerrts  described  in 
paragraphs  (a)  and  (b)  of  this  section 
cannot  be  obtained,  the  Board  will 
require  other  convincing  evidence  that 
the  parent  rs  receiving  one-half  of  his  or 
her  support  from  the  employee. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0099) 

§219.58    Whenewldaneereaardlne 
paynfMot  of  burial  cxpensea  is  raqvired. 

If  a  person  applies  for  the  lump-sum 
death  payment  because  he  or  she  is 
responsible  for  petying  the  funeral  home 
or  burial  expenses  of  the  employee  or 
because  he  or  she  has  paid  some  or  all 
of  these  expenses,  the  Board  will  require 
evidence  of  such  payment. 

§  2 1 9.59    Evidence  of  responsibility  tor  or 
payment  of  burial  expenses. 

The  Board  will  ask  for  the  following 
evidence: 

(a)  The  claimant's  signed  statement 
showing — 

(1)  That  he  or  she  accepted 
responsibility  for  the  funeral  home 
expenses  or  paid  some  ot  all  of  these 
expenses  or  other  burial  expenses;  or 
the  name  and  address  of  the  person  who 
accepted  responsibility  for  or  paid  these 
expenses; 

(2)  Total  funeral  home  expenses  and, 
if  necessary,  the  total  of  ortier  burial 
expenses;  and  if  someone  else  paid  part 
of  the  expenses,  that  person's  irame. 
address,  and  the  amtjunt  he  or  she  paid; 

(3)  The  amount  of  cash  or  property  the 
applicant  expects  to  receive  as 
repayment  for  any  burial  expenses  he  cr 
she  paid;  and  whether  anyone  has 
applied  for  any  burial  albwance  from 
the  Veterans  Administration  or  other 
governmental  agency  for  these 
expenses;  and 

(4)  If  the  claimant  is  aa  owner  or 
official  of  a  funeral  homft,  a  signed 
statement  from  anyone,  other  than 
employee  of  the  home,  who  helped  make 
the  burial  arrangements  showing 
whether  he  or  she  accepted 
responsibility  for  paying,  the  burial 
expenses. 

(b)  Unless  the  claimant  is  an  owner  or 
official  of  a  funeral  bom*,  s  sigaed 
statement  from  the  own«r  op  oflieral  of 
the  funeral  home  which  handled  the 
deceased  enployee's  funeral  and,  if 
necessary,  from  those  who  ssfipHed 
other  banal  gootis  or  sexvrces  which 
shows— 

(1)  The  name  and  addtess  of  everyone 
who  accepted  responsibility  for  or  paid 
any  part  of  the  burial  esqienses;  and 

(2)  bifocmatioi»  which  tfie  owner  or 
official  of  the  funeral  hone  and,  if 
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necessary,  any  other  supplier  has  about 
the  expenses  and  payments  described  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  3220-0031) 

§219.60    When  evidence  of  the  employee's 
pemianent  home  Is  required. 

The  Board  may  ask  for  evidence  to 
prove  where  the  employee  had  a 
permanent  home  at  the  time  of  filing  an 
application  or,  if  eariier.  at  the  time  the 
employee  died  if— 

(a)  The  claimant  is  applying  for 
payments  as  the  employee's  wife, 
husband,  widow,  widower,  parent,  or 
child;  and 

(b)  The  claimant's  relationship  to  the 
employee  depends  upon  the  laws  of  the 
state  where  the  employee  had  his  or  her 
permanent  home  when  his  or  her  wife  or 
husband  applied  for  an  annuity  or  when 
the  employee  died. 

§  2 19.6 1    Evidence  of  where  the  employee 
had  a  permanent  home. 

The  Board  will  ask  for  the  following 
evidence  to  establish  the  employee's 
permanent  home: 

(a)  The  claimant's  signed  statement 
showing  what  the  employee  considered 
to  be  his  or  her  permanent  home. 

(b)  If  the  statement  in  paragraph  (a)  of 
this  section  or  other  evidence  raises  a 
reasonable  doubt  in  establishing  the 
employee's  permanent  home,  evidence 
of  where  the  employee  paid  personal 
property  taxes,  real  estate  taxes,  or 
income  taxes;  or  evidence  where  the 
employee  voted;  or  other  convincing 
evidence. 

§  219.62    When  evidence  of  "good  cause" 
is  required. 

The  principle  of  "good  cause",  as 
defined  in  Part  217  of  this  chapter,  is 
applied  by  the  Board  in  determining 
whether  to  allow  an  application  which 
is  submitted  more  than  two  years  after 
the  employee's  death  as  acceptable  for 
the  lump-sum  death  payment  or  for  an 
annuity  unpaid  at  death,  or  to  accept  the 
proof  of  support  required  for  entitlement 
to  a  parent's  annuity  if  such  proof  is 
filed  more  than  two  years  after  the 
employee's  death. 

§219.63    What  evidence  Is  required  to 
establish  "good  cause". 

The  Board  will  ask  for  the  following 
evidence  of  "good  cause": 

(a)  The  claimant's  signed  statement 
explaining  why  he  or  she  did  not  file  the 
application  for  lump-sum  death  payment 
or  annuity  unpaid  at  death  or  the 
parent's  proof  of  support  within  the 
specified  two-year  period. 

(b)  If  the  statement  in  paragraph  (a)  of 
this  section  or  other  evidence  raises  a 


reasonable  doubt  as  to  whether  there 
was  good  cause,  other  convincing 
evidence  to  establish  "good  cause". 

§219.64    When  evidence  may  be  required 
for  other  reasons. 

(a)  The  Board  will  require  evidence  of 
the  appointment  of  a  legal 
representative  when — 

(1)  The  employee's  estate  is  entitled  to 
a  lump-sum  death  payment,  annuity 
unpaid  at  death,  or  residual  lump  sum, 
and  an  executor  or  administrator  has 
been  appointed  for  the  estate;  or 

(2)  A  minor  child  or  incompetent  is 
entitled  to  an  annuity  or  lump-sum 
payment  and  a  guardian,  trustee, 
committee,  or  conservator  has  been 
appointed  to  act  in  his  or  her  behalf 

(b)  The  Board  will  require  evidence  of 
an  annuitant's  earnings  when  the 
information  that  he  or  she  furnished  the 
Board  does  not  agree  with  the  earnings 
data  furnished  by  the  Social  Security 
Administration  or  secured  from  other 
sources,  and  the  annuitant  maintains 
that  the  earnings  data  from  the  Social 
Security  Administration  or  from  other 
sources  is  not  correct. 

(c)  The  Board  will  require  evidence  to 
establish  the  amounts  paid  as  a  public 
service  pension,  public  disability 
benefit,  or  worker's  compensation  to  an 
employee,  spouse,  widow,  or  widower 
when  the  pension,  public  disability 
benefit,  or  worker's  compensation 
affects  the  amount  of  his  or  her  annuity. 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Nos.  3220-0002. 
3220-0136,  and  3220-0154) 

(d)  The  Board  will  require  evidence  to 
reconcile  discrepancies  between  the 
information  furnished  by  the  claimant 
and  information  already  in  the  records 
of  the  Board,  the  Social  Security 
Administration,  or  other  public  agencies. 
Such  discrepancies  may  be  differences 
in  name,  date  or  place  of  birth,  periods 
of  employment,  or  other  identifying 
data. 

§  219.65    Other  types  of  evidence  that  may 
be  required. 

(a)  The  Board  may  ask  for  a  statement 
from  an  employer  listing  the  annuitant's 
earnings  by  months  and  explaining  any 
payments  made  to  the  annuitant  when 
he  or  she  was  not  working. 

(b)  The  Board  may  ask  for  copies  of 
award  notices  from  a  public  agency 
showing  the  amounts  of  periodic 
payments  and  the  period  covered  by 
each  payment. 

(c)  The  Board  may  ask  for  a  statement 
from  the  applicant  explaining 
discrepancies  and  may  ask  for  sworn 
statements  from  persons  who  have 
personal  knowledge  of  the  facts  or  for 
any  other  convincing  evidence. 


(d)  The  Board  may  ask  for  proof  of  the 
court  appointment  of  a  legal 
representative,  such  as: 

(1)  Certified  copy  of  letters  of 
appointment; 

(2)  "Short"  certificate; 

(3)  Certified  copy  of  order  of 
appointment;  or 

(4)  Any  official  document  issued  by 
the  clerk  or  other  proper  official  of  the 
appointing  court. 

By  authority  of  the  Board. 
Beatrice  Ezerslu. 
Secretary  to  the  Board. 
|FR  Doc.  80-18150  Filed  8-2-89;  8:45  ami 

BIUJNG  CODE  7MS.0)-M 


DEPARTMENT  OF  HEALTH  AND 
HU1MAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Animal  Drugs,  Feeds,  and  Related 
Products;  Zeranol 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  refiect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Pitman-Moore,  Inc.  The  supplement 
provides  for  the  following  actions 
concerning  use  in  cattle  of  the  growth 
promotant  zeranol:  (1)  Removal  of  the 
65-day  preslaughter  withholding  period; 
and  (2)  removal  of  the  requirement  for  a 
method  to  monitor  for  drug  residues  in 
cattle  tissues. 

EFFECTIVE  DATE:  August  3. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Condon.  Center  for  Veterinary 
Medicine  (HFV-126).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5247. 

SUPPI.EMENTARY  INFORMATION:  Pitman- 
Moore.  Inc.,  Mundelein.  IL  60060.  is  the 
sponsor  of  NADA  38-233  (53  PR  20842  at 
20843;  June  7. 1988),  which  provides  for 
subcutaneous  implantation  of  zeranol 
pellets  in  the  ears  of  beef  cattle  as  a 
growth  promotant.  The  firm  has 
submitted  a  supplemental  NADA 
containing  sufficient  safety  data  to 
support  removing  the  existing  65-day 
withholding  period  and  granting  a  zero 
withholding  period  for  use  of  the 
product  in  beef  cattle  at  the  currently 
approved  dosage  level  of  36  milligrams 
per  animal.  Accordingly,  the  supplement 
is  approved  and  21  CFR  522.2680  is 
amended  to  refiect  the  approval. 
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Gcaiiiog  a  sro  withhoiding  period 
eliminates  tha  requkement  fee  ao 
analytical  method  to.  nuniloB  £af  Mtanol 
residues  in  cattle  tissue.  Thetcfeee,  the 
agency  is  also  amending  21  CFR  556J60 
to  remove  the  aforementioned 
requirement. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  C21 
CFR  P&rt20)  and  9  5I4.11[elt2UiiT  (21 
CFR  514.11tejr2)niH.  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  sappert 
approval  of  this  application  maey  be  seen 
in  the  Dockets  ManajemcRt  Brandt 
(HFi\-305V  Foed  and  Drug 
Administration,  Rm.  4-62,  seoaFiahess 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
te  4  p.ntr,  Monday  through  FHday. 

The  agency  has  determined  under  21 
CFR  25.a4(<f)flJ(r>  that  ttiis  actinn  is  of  a 
type  that  does  not  indrvidnally  or 
cumulatively  have  a  significant  eHect  on 
the  human  environment.  Therefore, 
neither  an  enviroameBtal  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Port  52Z 

Animal  drugs. 
21  CFR  Part  558 

AimBal  drugs,  Foods. 

Therefore,  under  the  Fedetaf  Food» 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  ConuBisaionec 
of  Food  and  Dirugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine. 
Parts  522  and  55B  are  amended  as 
follows: 

PART  S29^-IMmj(NTATI0N  OR 
INJECTABLE  DOSAGE  FOnW  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATtOM 

1.  The  authority  citation  fijr  21  CFR 
Pact  522  continues  to  read  as  foHows: 

Autbority:  Sec.  512(j).  82  StaL  347 121 UAC. 
3eob(i));  a  CFR  5.ia  and  5.83. 


SS22.26M   [Annwriert} 

2.  Section  522.2680  Zctaaol  is 
amended  is  paragraph.  (f)(lXin)  by 
removing  **;  di>  ool  inplant  ammals 
withia  66  days  el  slaughter",  and  by 
removing  paragraph  (^a)(iis). 

PART  55«-TQLERANCES  FQA 
RESIDUES  OF  NEW  ANIMAL  DRUGS  M 
FOOD 

3.  The  aalftorrty  cftstion  for  21  CFR 
Part  556  centhnies-  to  read  as  follows: 

Autlior{t>:  Sec  5V2.  82  StaL  343-351  (21 
U.S.C.  368b);  ZI  CFR  &I0  and  5.83. 

4.  Secb'ea  5661760  is  amended  by 
removing  tite  intcoductary  text  and  by 


adding  paragsaphs  (a):  and  (b} 
introductory  text  to  read  a»  follows: 

§556.760    Zeranor. 

fa)  Catch.  A  toferattce  for  total 
zeranol  residues  in  uncooked  edfble 
fissoes  of  cattle  is  not  needed.  The  safe 
concentration  for  total  zeranol  resfdties 
in  uncooked  edible  tissues  of  cattle  is 
150  parts  per  biffion  (ppb)  ia  muscle,  300 
ppb  in  lirer,  459  ppb  in  kfdney,  and  600 
ppl>  in  fet.  A  toleranoe  refers  to  the 
concentratrorr  of  marker  residues  in  the 
target  tissue  used  to  monitor  for  total 
drug  residues  in  the  target  animaL  A 
safe  concentration  refers  to  the  total 
residue  concentration  considered  safe  in 
edible  tissues. 

[h]  Sheep.  No  residies  of  zeranol  may 
be  found  in  the  uncooked  edible  tissues 
of  sheep  as  determined  by  the  follawing 
me^od  of  analysis: 
»        *        *        * 

Dated:  July  28. 1989. 

Rol>ert  C  LiviagstQDt 

Deputy  Director,  Office-of  New  Animal  Drug 
EvaluatJan^  Center  for  Veterinary  Medicine. 

[PR  Doc.  89-18118  Filed8-2-89;  8:45  attj 
BuuNa  eooe  *^m-9*^^ 


DEPARTMENT  OT  VETERANS 
AFFAIRS 

38  CFR  Part  a  and  Part  21 
Rllt2900-AE05 

Veterafia  Edbeatfon;  Disabling  Effects 
of  Chronic  Alcoholism 

AQENCt:  Department  of  Veterans 
Affairs. 

actiom:  Interim  Regulations  with 
Request  for  Comments. 

summary:  The  Veterans  Bpnefits  and 
Programs  Improvement  Act  of  1988 
provides  among  other  things  that  for  the 
purposes  of  any  provision  relating  to  the 
extension  of  a  delimiting  period  under 
any  educa^a  benefit  or  rehabilitation 
program  administered  by  the 
Department  of  Veterans  Affairs,  the 
disabling  e££ect»  of  chrenic  alcoholism 
shall  not  be  considered  to  be  the  result 
of  willful  nusconducL  These  interim 
regulations  will  inform  the  public  of  the 
way  in  which  the  Department  of 
Veterana  Aflaks  wilt  impleracat  this 
provision  of  law  with  respect  to  the 
Post-Korean  Conflict  GI  ffiU. 
DATES:  Comments  must  be  received  on 
or  bciore  September  5^  1960.  Comments 
will  be  available  for  public  inspection 
until  September  12,  Wt&.  The  effective 
date  of  these  reguia.tkns»  bke  tbe 
effective  date  of  the  provision  of  law 
they  interpret  is  November  18, 1988. 


They  will  be  effective  until  January  T. 
1990. 

ADDRESSES:  Send  writteo  comments  t«! 
Secretary  of  Veterans  Affairs  (271A), 
Department  of  Veterans  ASairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420;  AH  wri^tten  coafiBMnts  received 
will  be  available  for  publfk;  inspection 
only  in  (he  Veterans  Seirices  Umt,  room 
132  of  the  above  addreaatbetaveeB  tire 
hours  of  8  a.m;  to  4.-301  p.OL,  Monday^ 
through  Friday  (evccpt  holidays)  aotit 
September  12, 1989. 

FOR  FURTHER  MFORMATlM  CONTACT: 

Mr.  Alan  Zoecfeter,  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational; 
Refeibilitation  and  Education  Service, 
Veterans  Benefits  Administration,  (202) 
233-2092. 

SUPKEMEMTARY  IMFOBMAXION:  lB:ecder 
to  track  the  language  of  secticm  M&of 
Pub.  L.  100-689,  the  Veterans  Benefits 
aad  Programs  bnprovement  Act  of  1968, 
an  amendment  is  made  tD  5  21.1043  to 
state  that  for  the  purposes  of  extending 
the  eligibility  period  for  educational 
assistance  under  Chapter  34,  Title  38, 
United  States  Code,  based  upon  a 
period  of  tfisabiBty,  iJie  Department  of 
Veterans  Affairs  wiH  no  longer  consider 
the  disabling  effects  of  chronic 
alcohoKsm  to  be  the  restrit  of  willful 
misconduct.  It  also  defines  what  the 
Department  of  Veterans  Affairs 
considers  the  disabling  effects  of 
alcoholtsm  to  be  for  this  purpose.  This 
amendment  will  have  no  effect  on 
provisions  of  the  regulations  relating  to 
the  compensation  and  pension 
programsi.  Several  nuDor  amendments 
are  made  to  other  regulations  wfaicfa, 
appear  in  3a  CFR  Part  3  to  bring,  them 
into  agreement  with  the  amended 
§  21.1043. 

The  Department  i^  Veterans  Affairs 
has  determined  that  theae  amended 
regulations  do  not  contain  a  major  rule- 
as  that  terra  ia  defined  by  ECX  12291, 
entitled  Fedeisal  Repilaliloii..The 
regulations-  will  not  have  a  $100  million 
annual  effect  on  the  ecooomy,  and  will 
not  cause  a  major  iacreaae  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  mrestment. 
productivity,  innovation,  oron  Sie 
ability  of  United  States-based 
enterprises  to  compete  wiA  foreign- 
based  enterprises  hi  domestic  or  export 
marked. 

The  Secretary  of  Vetetans  Affairs 
certifies  tftat  these  auieialbdi  regulations 
will  not  hare  a  significaat  economic 
impact  on  a  substantisri  mmiber  of  small 
entities  as  they  are  defined  in  the 
Regulatory  FtexibiKty  Act  fRFA],  5 
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U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requ;rements  of  S§  603  and  604.  This 
certification  can  be  made  because  the 
regulations  effect  only  individuals.  They 
will  have  no  significant  economic 
impact  on  small  entities,  i.e.,  small 
businesses,  small  private  and  nonprofit 
organizations  and  small  governmental 
jurisdictions. 

The  Department  of  Veterans  Affairs  is 
publishing  the  amended  regulations  as 
interim,  inmiediately  effective 
regulations  without  obtaining  prior 
public  comment.  The  Department  of 
Veterans  Affairs  finds  that  good  cause 
exists  for  dispensing  with  prior 
publication  for  pubUc  comment.  As  a 
result  of  the  publicity  surrounding  the 
enactment  of  this  law  the  Department  of 
Veterans  Affairs  has  already  received 
many  claims  from  potentially  eligible 
Post-Korean  Conflict  veterans  for  an 
extension  of  the  period  of  eligibility  due 
to  the  alleged  disabhng  effects  of 
chronic  alcoholism.  Yet  the  law 
prohibits  paying  benefits  to  veterans 
eligible  under  the  Post-Korean  Conflict 
GI  Bill  for  education  or  training 
completed  after  December  31, 1989.  The 
usual  procedure  of  first  obtaining  public 
comment  would  mean  that  it  would  be 
difficult  to  have  final  regulations  before 
the  1989  deadhne.  This  might  have  the 
effect  of  denying  benefits  to  veterans 
who  might  otherwise  be  entitled  to 
them.  Consequently,  a  delay  for  prior 
public  comment  would  be  contrary  to 
the  public  interest. 

Moreover,  these  regulations  constitute 
an  interpretive  rule  defining  the 
statutory  term,  "disabling  effects  of 
chronic  alcoholism"  for  the  purpose  of 
an  extension  of  the  period  of  eligibility. 
This  is  necessary  so  that  the  Department 
of  Veterans  Affairs  may  act  on  the 
pending  claims,  since  this  new  statutory 
term  is  not  defined  elsewhere. 

However,  because  the  Department  of 
Veterans  Affairs  recognizes  that 
reasonable  persons  may  differ  as  to  the 
interpretation  of  this  term,  we  are 
inviting  and  will  consider  carefully 
comments  on  these  interim  regulations. 
Meanwhile,  pending  claims  will  be 
adjudicated  on  the  basis  of  the  interim 
regulation,  so  as  not  to  delay  an 
extension  to  those  veterans  who  are 
clearly  entitled  to  one. 

Furthermore,  the  Secretary  of 
Veterans  Affairs  has  determined  that 
good  cause  exists  for  making  the 
effective  date  of  these  regulations 
retroactively  effective  on  November  18, 
1988.  As  noted  above,  to  achieve  the 
maximum  benefit  of  the  legislation  for 
the  affected  individuals,  it  is  necessary 


to  implement  this  provision  of  law  as 
soon  as  possible.  A  delayed  effective 
date  would  be  contrary  to  statutory 
design;  would  complicate  administration 
of  these  provisions  of  law;  and  might 
result  in  denial  of  a  benefit  to  a  veteran 
who  is  entitled  by  law  to  it. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.111. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care,  Pensions,  Veterans 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education.  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools,  Veterans, 
Vocational  education.  Vocational 
rehabihtation. 

Approved:  July  7, 1989. 
Edward  |.  Derwinski, 
Secretary  of  Veterans  Affairs. 

38  CFR  Part  3.  Adjudication,  is 
amended  as  follows: 

PART  3— [AMENDED] 

1.  In  §  3.301,  paragraph  (b],  the 
introductory  text  of  paragraph  (c), 
paragraph  (c)(2),  and  the  cross  reference 
at  the  end  of  the  section  are  revised  to 
read  as  follows: 

§  3.301    Una  of  duty  and  misconduct 

***** 

(b)  Willful  misconduct.  Disability 
pension  is  not  payable  for  any  condition 
due  to  the  veteran's  own  willful 
misconduct. 

(Authority:  38  U.S.C.  521) 

(c)  Specific  applications.  For  the 
purpose  of  determining  entitlement  to 
service-connected  and  nonservice- 
connected  benefits  the  definitions  in 
§§  3.1(m]  and  (n)  of  this  part  apply 
except  as  modified  within  paragraphs 
(c)(1)  through  (c)(3)  of  this  section.  The 
provisions  of  paragraphs  (c)(2)  and  (c)(3) 
of  this  section  are  subject  to  the 
provisions  of  §  3.302  of  this  part  where 
applicable. 

(Authority:  36  U.S.C  210(c)) 
***** 

(2)  The  simple  drinking  of  alcoholic 
beverage  is  not  of  itself  willful 
misconduct  The  deliberate  drinking  of  a 
known  poisonous  substance  or  under 
conditions  which  would  raise  a 
presumption  to  that  effect  will  be 
considered  willful  misconduct.  If,  in  the 
drinking  of  a  beverage  to  enjoy  its 
intoxicating  effects,  intoxication  results 
proximately  and  immediately  in 
disability  or  death,  the  disability  or 


death  will  be  considered  the  result  of 
the  person's  willful  misconduct.  Organic 
diseases  and  disabilities  whidi  are  a 
secondary  result  of  the  chronic  use  of 
alcohol  as  a  beverage,  whether  out  of 
compulsion  or  otherwise,  will  not  be 
considered  of  willful  misconduct  origin. 
(See  S9  21.1043,  21.5041,  and  21.7051  of 
this  title  regarding  the  disabling  effects 
of  chronic  alcoholism  for  the  purpose  of 
extending  delimiting  periods  under 
education  or  rehabilitation  programs.) 

(Authority:  38  US.C.  210(c)) 
***** 

Cross  References:  In  line  of  duty.  See 
§  3.1(m).  Willhil  misconduct.  See  §  3.1(n). 
Extended  period  of  eligibility.  See 
5521.1043  and  21.7051.  Periods  of 
entitlement.  See  $21.5041. 

$3,302    [Amwtdad] 

2.  Section  3.302  is  amended  as  follows: 

a.  In  5  3.302(a)(2)  remove  the  words 
"of  willful  misconduct"  and  add,  in  their 
place,  the  words  "or  willful 
misconduct". 

b.  In  5  3.302(b)(1)  remove  the  word 
"he"  and  add,  in  its  place,  the  words  "he 
or  she". 

c.  In  5  3.302(b)(1)  remove  the  word 
"his"  and  add,  in  its  place,  the  words 
"his  or  her". 

d.  In  5  3.302(b)(3)  remove  the  word 
"man"  and  add,  in  its  place,  the  word 
"person". 

PART  21— [AMENDED] 

38  CFR  Part  21,  Vocational 
Rehabihtation  and  Education,  is 
amended  as  follows: 

3.  In  5  21.1043,  paragraphs  (b).  (c),  and 
(d)  are  redesignated  as  paragraphs  (c), 
(d),  and  (e)  respectively;  paragraph 
(a)(2)  is  revised,  new  paragraph  (b)  is 
added;  new  paragraphs  (c)(2)  and  (c)(3) 
are  redesignated  as  paragraphs  (c)(3) 
and  (c)(4)  and  new  paragraph  (c)(2]  is 
added,  so  the  revised  and  added  text 
reads  as  follows: 

$21.1043    Extended  pertod  Of  adgibilty. 

(a)  *  *  * 

(2)  The  veteran  was  prevented  from 
initiating  or  completing  the  chosen 
program  of  education  within  the 
otherwise  applicable  delimiting  period 
because  of  a  physical  or  mental 
disability  that  did  not  result  from  the 
willful  misconduct  of  the  veteran.  It 
must  be  clearly  established  by  medical 
evidence  that  such  a  program  of 
education  was  medically  infeasible.  A 
veteran  who  is  disabled  for  a  period  of 
30  days  or  less  will  not  be  considered  as 
having  been  prevented  from  initiating  or 
completing  a  chosen  program,  unless  the 
evidence  establishes  that  the  veteran 
was  prevented  from  enrolling  or 
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reenrolling  in  the  chosen  program  of 
education,  or  was  forced  to  discontinue 
attendance,  because  of  the  short 
disability. 

(i)  For  the  purposes  of  the  extension  of 
the  period  of  eligibility  described  in  this 
section,  the  Department  of  Veterans 
Affairs  will  not  consider  the  disabling 
effects  of  chronic  alcoholism  to  be  the 
result  of  willful  misconduct  and  will 
consider  those  disabling  effects  as 
physical  or  mental  disabilities. 

(ii)  The  provisions  of  paragraph 
(a)(2)(i)  of  the  section  will  apply  only 
when  the  last  date  of  the  time  limit  for 
filing  a  claim  for  the  extension 
determined  under  §  21.1032(d)  of  this 
part  occurs  after  November  17. 1988. 

(Autority:  38  U.S.C.  1662;  Pub.  L  10(>-689) 

(b)  Disabling  effects  of  chronic 
alcoholism.  (1)  The  term  "disabling 
effects  of  chronic  alcoholism"  means 
alcohol-induced  physical  or  mental 
disorders  or  both,  such  as  habitual 
intoxication,  withdrawal,  delirium, 
amnesia,  dementia,  and  other  like 
manifestations  of  chronic  alcoholism 
which,  in  the  particular  case, — 

(i)  Have  been  medically  diagnosed  as 
manifestations  of  alcohol  dependency  or 
chronic  alcohol  abuse,  and 

(ii)  Are  determined  to  have  prevented 
commencement  or  completion  of  the 
affected  individual's  chosen  program  of 
education. 

(2)  A  diagnosis  of  alcoholism,  chronic 
alcoholism,  alcohol-dependency,  chronic 
alcohol  abuse,  etc.,  in  and  of  itself,  does 
not  satisfy  the  definition  of  this  term. 

(3)  Injury  sustained  by  a  veteran  as  a 
proximate  and  immediate  result  of 
activity  undertaken  by  the  veteran  while 
physically  or  mentally  unqualified  to  do 
so  due  to  alcoholic  intoxication  is  not 
considered  a  disabling  effect  of  chronic 
alcoholism. 

(Authority:  38  U.S.C.  105. 1662;  Pub.  L.  100- 
689) 

(C)  •   *   * 

(2)  Must  be  after  November  17, 1988.  if 
the  veteran  qualifies  for  the  extended 
period  of  eligibility  solely  based  on  the 
disabling  effects  of  chronic  alcoholism. 
and 
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ACTION:  Final  Regulations. 


38  CFR  Part  21 
RIN  2900-AD87 

Veterans  Education;  Eligibility  for 
Dependents'  Educational  Assistance 

agency:  Department  of  Veterans 
Affairs. 


summary:  Occasionally,  a  veteran's 
child  will  become  eligible  for 
dependents'  educational  assistance  after 
the  child's  eighteenth  birthday.  The 
pertinent  provision  of  the  Code  of 
Federal  Regulatione  which  addresses 
this  situation  incompletely  states  the 
applicable  statutory  requirement  for 
determining  the  chfld's  effective  date  of 
eligiblity.  This  final  regulation  will  bring 
the  Code  of  Federal  Regulations  into 
agreement  with  the  law. 
EFFECTIVE  DATE:  September  5, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Zoeckler  (225),  Acting  Assistant 
Director  for  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  D.C. 
20420  (202)  233-2092. 
SUPPLEMENTARY  INFORMATION:  On 
pages  5945  and  5946  of  the  Federal 
Register  of  February  7, 1989,  there  was 
published  a  notice  of  intent  to  amend 
Part  21  to  state  more  completely  the 
method  of  determining  a  dependent 
child's  effective  date  of  eligibility  for 
dependents'  educational  assistance. 
Interested  people  were  given  30  days  in 
which  to  submit  comments,  suggestions 
or  objections.  The  Department  of 
Veterans  Affairs  (VA)  received  no 
comments,  suggestions  or  objections. 
Accordingly,  VA  is  making  the  proposal 
final. 

The  Department  of  Veterans  Affairs 
has  determined  that  this  amended 
regulation  does  not  contain  a  major  rule 
as  that  term  is  defined  by  E.0. 12291, 
entitled  Federal  Regulation.  The 
regulation  will  not  have  a  $100  million  - 
annual  effect  on  the  economy,  and  will 
not  cause  a  major  bicrease  in  costs  or 
prices  for  anyone.  It  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  this  amended  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulation, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulation  affects  only 


individuals.  It  will  have  no  significant 
economic  impact  on  srtall  entities,  i.e.. 
small  businesses,  small  private  and 
nonprofit  organizations  and  small 
governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  program 
affected  by  this  regulation  is  64.117. 

List  of  Subjects  in  38  CFR  Part  21 

Civil  rights.  Claims,  Education,  Grant 
programs-education,  Loan  programs- 
education.  Reporting  and  recordkeeping 
requirements.  Schools.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  July  5,  1989. 
Edward ).  Oerwinski, 

Secretary  of  Veterans  Affairs. 

38  CFR  Part  21  VOCATIONAL 
REHABILITATION  AND  EDUCATION 
is  amended  as  set  forth  below: 

§21.3041    [Amended] 

1.  In  §  21.3041.  paragraph  (b)(2)  is 
amended  by  removing  the  word  "shall," 
and  inserting  in  its  place  the  word 
"may". 

2.  In  §  21.3041,  paragraphs  (b)(2)(ii) 
and  (b)(2)(iii]  are  redesignated  as 
paragraphs  (b)(2){iii)  and  (b)(2)(iv). 
respectively. 

3.  In  §  21.3041,  paragraph  (b)(2)(i)  is 
revised,  and  paragraph  (b)(2)(ii)  is 
added,  to  read  as  follows: 

§  21.3041    Periods  of  eligibility;  child. 

*  ♦  *  ♦ 

(b)  *  *  * 

(2)  •   *   * 

(i)  If  the  effective  date  of  the 
permanent  and  total  disabihty  rating  is 
before  the  child  has  reached  18  but  the 
date  of  notification  to  the  veteran  from 
whom  the  child  derives  eligibility  occurs 
after  the  child  has  reached  18,  the 
beginning  date  of  eligibility  shall  be  the 
basic  beginning  date  as  determined  in 
paragraph  (a)  of  this  section,  or  the  date 
of  notification  to  the  veteran,  whichever 
is  more  advantageous  to  the  eligible 
child. 

(ii)  If  the  effective  date  of  the 
permanent  and  total  disability  rating 
occurs  after  the  child  has  reached  18  but 
before  he  or  she  has  reached  26,  the 
beginning  date  of  eligibility  will  be  the 
effective  date  of  the  rating  or  the  date  of 
notification  to  the  veteran  from  whom 
the  child  derives  eligibility,  whichever  is 
more  advantageous  to  the  eligible  child. 

(Authority:  38  U.S.C.  171Z(a)(3},  1712(d)) 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TN-047;  FRL-362»-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Revisions  to  tl>e  Knox  County  Portion 
of  tlie  SIP 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  On  July  7, 1986.  October  7. 
1986  and  February  17. 1987.  the  State  of 
Tennessee  submitted  the  Knox  County 
regulations  (Board  Orders  17-86,  27-86, 
and  2-87))  as  revisions  to  the  State 
Implementation  Plan  (SIP).  The 
regulations  for  Knox  County  were 
originally  approved  by  EPA  in  1972  as 
an  appendix  to  the  SIP.  Since  that  time 
the  regulations  have  been  revised 
several  times  and  today  EPA  is 
approving  the  regulations  that  are 
approvable  and  disapproving  the 
remainder. 

dates:  This  action  will  be  effective  en 
October  2, 1989  imless  notice  is  received 
by  September  5, 1989  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Copiesof  the  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Public  Information  Reference  Unit. 

Library  Systems  Branch, 

Environmental  Protection  Agency.  401 

M  Street  SW..  Washington,  DC  20460 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street  NE..  Atlanta.  GA 

30365 
Division  of  Air  Pollution  Control, 

Tennessee  Department  of  Health  and 

Environment.  Customs  House  4th 

Floor,  701  Broadway,  Nashville,  TN 

37219 
Knox  County  Air  Pollution  Control 

Department,  City/County  Building. 

400  Main  Avenue,  Suite  L222, 

Knoxville,  TN  37902. 
FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Rosalyn  D.  Hughes,  Air  Programs 
Branch.  EPA  Region  IV,  at  the  above 
address  and  telephone  number  (404) 
347-2864  or  FTS  257-2864. 

SUPPLEMENTARY  INFORMATION:  On  May 

31, 1972  (37  FR  10842  at  10894),  EPA 
approved  the  State  Implementation  Plan 
(SIP)  for  Tennessee,  which  recognized 
the  Knox  County  Air  Pollution  Control 
Department  (KCAPCD)  as  the  local 


agency  and  included  a  control  strategy 
demonstration  based  on  the  KCAPCD's 
activity.  Since  that  time,  the  KCAPCD 
has  revised  its  regulations  to  reflect  the 
changes  that  have  occurred  at  the 
national  and  state  level. 

The  new  regulations  were  submitted 
to  EPA  by  the  State  of  Tennessee  as  a 
SIP  revision  (Board  Orders  17-86.  27-86. 
and  2-87)  on  July  7, 1986,  October  7. 
1986,  and  February  17, 1987.  This  SIP 
revision  was  not  processed  earlier 
because  it  was  unclear  which  Knox 
County  regulations  had  already  been 
approved  as  part  of  the  Tennessee  SIP. 
Also,  EPA  had  to  determine  if  the 
previous  control  strategy 
demonstrations  were  adequate  in 
protecting  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  Once  the 
federally  approved  Knox  portion  of  the 
Tennessee  SIP  was  compiled  and  the 
previous  control  strategy 
demonstrations  were  deemed  adequate, 
EPA  decided  to  approve  the  Knox 
County  regulations  as  a  transfer  of 
enforcement  authority  from  the  state  to 
the  local.  The  following  conditions  and 
conclusions  were  used  to  arrive  at  this 
decision: 

1.  The  local  regulations  must  be  equal 
to  the  corresponding  federally  approved 
State  regulation. 

2.  The  local  regulations  cannot  be 
treated  as  separable  from  the  SIP,  which 
the  State  submits  and  implements,  but 
must  be  considered  part  of  it. 

3.  Tennessee  State  law  requires  that 
the  local  regulations  be  equivalent  to  or 
not  less  stringent  than  the  corresponding 
State  regulations;  therefore,  Tennessee 
must  certify  to  EPA  that  each  regulation 
has  been  reviewed  by  the  State  and 
found  to  meet  this  requirement. 

4.  Tennessee  must  retain  overall 
authority  and  responsibility  for 
developing  and  implementing,  including 
enforcing,  the  SIP. 

For  the  most  part,  the  Knox  County 
regulations  are  the  same  today  as  they 
were  in  1972.  The  following  sections 
were  approved  in  1972: 

Sec. 

12.0  Introduction. 

13.0  Definitions. 

14.0  Ambient  Air  Quality  Standards. 

15.0  Prohibitions  of  Air  Pollution. 

16.0  Open  Burning. 

17.0  Regulation  of  Visible  Emissions. 

18.0  Regulation  of  Non-Process  Emissions. 

19.0  Regulation  of  Process  Emissions. 

20.0  Regulation  of  Incinerators. 

22.0  Regulation  of  Fugitive  Dust  and 

Materials. 

23.0  Regulation  of  Hydrocarbon  Emissions. 

24.0  Regulation  of  Airborne  and  Windbome 

Materials. 

25.0  Permits. 

26.0  Monitoring.  Recording  and  Reporting. 


Sec. 

27.0  Sampling  and  Testing  Methods. 

28.0  Variances. 

29.0  Appeals. 

30.0  Violations. 

31.0  Right  of  Entry. 

32.0  Use  of  Evidence. 

33.0  Confidentiality  and  Accessibility  of 

Records. 

34.0  Malfunction  of  Equipment 

35.0  Regulation  of  Hazardous  Air 

Contaminants. 

36.0  Emergency  Regulations. 

37.0  Separation  of  Emissions. 

38.0  Combination  of  Emissions. 

39.0  Severability. 

Since  1972,  several  sections  have  been 
added  and/or  revised.  Sections  12.0, 
22.0,  24.0-34.0,  and  36.0-39.0  have  not 
been  revised  since  1972:  therefore,  all 
portions  of  these  above  sections  are 
reapprovable  except  for  25.2.B,  which 
allows  waivers  for  construction  permits 
to  be  granted  based  on  undue  hardships. 
(This  was  inadvertently  approved  in 
1972  and  now  EPA  is  correcting  the 
error.)  Section  21.0  was  also  part  of  the 
1972  SIP,  but  this  section  regulates  odor 
pollution.  Since  EPA  does  not  regulate 
odors,  no  action  will  be  taken  on  Section 
21.0. 

The  revisions  to  Sections  13.0-20.0. 
35.0  and  36.0  are  equivalent  to  or  more 
stringent  than  the  federally  approved 
State  regulations  and  are  approvable. 

Section  40.0,  Regulation  for  the 
Performance  of  New  Stationary  Sources, 
has  been  added  to  the  Knox  County 
regulations.  It  deals  with  the  New 
Source  Performance  Standards  which 
have  been  delegated  to  Knox  County  by 
EPA.  This  section  is  not  part  of  the  SIP 
and  no  action  will  be  taken  on  it. 

Sections  41.0.  Regulation  for  the 
Review  of  New  Sources.  42.0,  Regulation 
of  Bulk  Gasoline  Terminals,  43.0. 
Regulation  of  Standards  for  New  VOC 
Sources,  44.0,  Regulation  of  Cutback 
Asphalt,  46.0,  Regulation  of  Volatile 
Organic  Compounds,  and  47.0,  Good 
Engineering  Practice  Stack  Height 
Regulation,  are  additions  to  the  Knox 
County  SIP.  Sections  42.0.  43.0  and  44.0 
were  added  as  part  of  the  rural  ozone 
nonattainment  plan  (45  FR  8004).  Later, 
those  sections  were  combined  into 
Section  46.0  and  Sections  42.0,  43.0  and 
44.0  were  deleted. 

Section  45.0,  Regulation  for  the 
prevention  of  Significant  Deterioration 
(PSD)  is  reserved.  The  State  of 
Tennessee  handled  PSD  review  for 
Knox  County. 

Final  Action:  Since  the  Knox  County 
regulations  (Board  Orders  17-86,  27-86. 
27-86  and  2-67)  are  consistent  with  EPA 
policy  and  requirements,  they  are 
hereby  approved  except  for  25.2.B  which 
is  disapproved. 
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The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Register  notice. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(l]  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  [60  days  from  date  of 
publication].  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).) 

Regulatory  Process:  Under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b]),  EPA  must  assess  the  impact  of 
proposed  rules  on  small  entities.  These 
rules  are  equivalent  to  the  federally 
approved  State  regulations  and  maintain 
the  status  quo.  Sources  have  not  been 
adversely  affected  by  the  State 
regulations;  therefore  the  conclusion  can 
be  drawn  that  small  sources  in  Knox 
County  will  not  be  adversely  affected  by 
this  decision. 

The  Office  of  Management  and  Budget 
(OMB)  has  waived  review  of  this  action, 
normally  required  under  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide,  Hydrocarbons.  Incorporation 
by  reference,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone,  Particulate  matter.  Reporting 
and  recordkeeping  requirements,  Sulfur 
oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Tennessee  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 

Dated:  April  24, 1989. 
Lee  A.  DeHihns  III, 

Acting  Regional  Administrator. 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  RR— Tennessee 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(92)  to  read  as 
follows: 

§52.2220    ktontiflcatton  of  plan. 


(c)  *  *  * 

(92)  Revised  Knox  County  regulations: 
Tennessee  Air  Pollution  Control  Board 
Order  17-86,  submitted  on  July  7. 1986; 
Board  Order  27-86.  submitted  on 
October  7, 1986:  and  Board  Order  2-87, 
submitted  on  February  17, 1987. 

(i)  Incorporation  by  reference.  (A) 
Tennessee  Air  Pollution  Control  Board 
Orders  17-86,  and  Knox  County 
regulations  12.0-20.0.  22.0,  24.0,  25.0. 
except  25.2.B.  26.0-41.0.  and  46.0.  which 
became  State  effective  June  18, 1986;  27- 
86,  and  Knox  County  regulation  35.3  and 
amendments  to  41.1,  which  became 
State  effective  September  17, 1986;  and 
2-87  and  Knox  County  regulation  47.0, 
which  became  Stale  effective  January 
21. 1987. 

(ii)  Additional  material.  (A)  Letters  of 
July  7, 1986,  October  7, 1986,  and 
February  17, 1987,  from  the  Tennessee 
Department  of  Health  and  Environment, 
submitting  the  Knox  County  SIP 
revisions. 

3.  Section  52.2229  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  52.2229    Rules  and  regulations. 

***** 

(b)  Knox  County  Regulation  25.2.B, 
submitted  July  7, 1986,  is  disapproved 
because  it  is  inconsistent  with  EPA 
policy  and  requirements. 

(FR  Doc.  89-18074  FiWd  8-2-89:  8:45  am) 
BILUNG  CODE  6560-50-11 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1632 

Redistricting 

agency:  Legal  Services  Corporation. 
action:  Final  rule. 

summary:  The  Legal  Services 
Corporation  ("LSG"  or  "Corporation") 
has  as  its  principal  national  goal  the 
provision  of  basic  day-to-day  legal 
services  to  eligible  poor  individuals.  As 
part  of  the  implementation  of  this  goal, 
this  final  rule  prohibits  any  recipient 
involvement  in  redistricting  activities,  as 
defined  in  the  rule,  because  basic  day- 
to-day  legal  services  to  the  poor  are  not 
advanced  by  redistricting  activities  and 
redistricting  is  intertwined  with 
impermissible  political  activity.  The  rule 
is  intended  to  ensure  that  recipients 
refrain  from  becoming  involved  in  any 
redistricting  activity,  including  anything 
intended  to  influence  the  timing  or 
manner  of  the  taking  of  a  census,  since 
such  activity  is  not  consistent  with  the 
Corporation's  principal  national  goal  for 
the  provision  of  legal  assistance. 
EFFECTIVE  DATE:  September  5, 1989. 


FOR  FURTHER  INFORMATION  CONTACT. 

Timothy  B.  Shea,  General  Counsel, 
Office  of  the  General  Counsel,  Legal 
Services  Corporation.  400  Virginia 
Avenue.  SW..  Washington.  DC  20024- 
2751,  (202)  863-1839. 
SUPPLEMENTARY  INFOIMATION:  On 
March  14, 1989,  LSC  published  a 
proposed  new  rule  prohibiting  any 
redistricting  activity  by  the  Corporation 
or  any  LSC  recipient  with  a  deadline  for 
comments  of  April  13, 1989.  In  response, 
a  total  of  75  comments  were  received. 
After  considering  written  comments  and 
hearing  public  comment  on  the  proposed 
regulation  at  its  meeting  in  Alexandria, 
Virginia,  on  April  13, 1989.  the  LSC 
Board  of  Directors'  Committee  on 
Operations  and  Regulations  voted  to 
recommend  the  proposed  rule  with 
clarifying  amendments  to  the  full  Board. 
On  April  14, 1989,  the  LSC  Board 
adopted  the  Committee 
recommendations  with  clarifying 
amendments. 

Briefly,  the  rule  prohibits  Corporation, 
recipient,  or  subrecipient  involvement  in 
any  redistricting  activities. 
"Involvement"  means  the  use  or 
contribution  of  LSC  or  private  funds, 
personnel,  or  equipment  in  redistricting 
activities,  and  "redistricting"  means  any 
direct  or  indirect  effort  to  participate  in 
the  revision  or  reapportionment  of  a 
legislative,  judicial,  or  elective  district  at 
any  level  of  government,  including  the 
timing  or  manner  of  the  taking  of  a 
census.  Amendments  to  the  proposed 
rule  adopted  by  the  Board  clarify  that: 
(1)  Voting  Rights  Act  Ktigation  is 
permissible  as  long  aa  it  does  not 
involve  redistricting;  (2)  the  restrictions 
in  the  rule  do  not  prevent  recipients 
from  using  public  or  tribal  fiHids  for  the 
purposes  for  which  they  were  provided; 
(3)  employees  of  recipients  may  be 
involved  in  redistricting  activities  as 
long  as  such  involvement  does  not  make 
use  of  program  resources  or  time,  does 
not  involve  identification  with  the 
program,  and  is  outside  the  context  of 
advice  and  representation;  and  (4)  the 
rule  does  not  prohibit  activities 
permitted  by  45  CFR  Part  1604,  LSC's 
regulation  on  outside  practice  of  law. 

The  rule  is  intended  to  ensure  that 
recipients  refrain  froia  becoming 
involved  in  rendering  any  legal  services 
affecting  redistricting,  since  such 
services  are  not  consistent  with  the 
Corporation's  principal  national  goal  of 
the  provision  of  basic  day-to-day  legal 
services  to  eligible  poor  individuals. 
Redistricting  matters  ere  not  peculiar  to 
the  interests  of  the  poor,  nor  have  they 
been  identified  as  a  priority  by  LSC 
recipients.  In  addition,  recipient  funds 
can  be  better  used  elsewhere,  since 
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alternative  organizations  are  available 
to  handle  redistricting  matters.  Further, 
recipients  would  likely  be  competing 
with  members  of  the  private  bar  who 
handle  matters  such  as  these,  since 
redistricting  cases  usually  generate 
attorneys'  fees.  Finally,  redistricting 
risks  entanglement  with  political 
activities,  which  LSC  recipients  should 
assiduously  avoid. 

Generally,  commenters  opposed  the 
new  rule  on  the  grounds  that  LSC  lacks 
authority  to  restrict  redistricting 
activities  by  its  grantees,  especially  with 
regard  to  the  use  of  private  funds;  that 
the  proposed  rule  conflicts  with  other 
statutory  authority  that  permits  legal 
representation  in  such  cases;  that  the 
definition  of  "redistricting"  is  too  broad; 
that  the  Corporation's  justifications  for 
•  the  need  to  restrict  redistricting 
activities  are  faulty;  and  that  the  effect 
of  the  rule  will  be  to  deny  poor  persons 
access  to  legal  assistance  necessary  to 
protect  some  of  their  most  fundamental 
legal  rights. 

Authority  to  establish  goals.  Section 
1007(a)(2)(C)  of  the  Legal  Services 
Corporation  Act.  Pub.  L  93-355.  as 
amended.  42  U.S.C.  2996,  et  seq.,  gives 
the  Corporation  authority  not  only  to 
establish  national  goals,  but  also  to 
determine  that  a  specific  activity  may 
not  be  undertaken  by  LSC  recipients 
where  the  activity  does  not  advance 
Corporation  goals.  Under  section 
1007(a)(2)(C),  42  U.S.C.  2996f(a)(2)(C), 
the  Corporation  must  ensure  that 
recipients,  "consistent  with  goals 
established  by  the  Corporation,  adopt 
procedures  for  determining  and 
implementing  priorities  for  the  provision 
of  such  [legal]  assistance."  This 
statutory  language  gives  the  Corporation 
authority  to  establish  goals  that 
constrain  the  freedom  of  local  programs 
to  set  service  priorities,  because  it 
requires  that  recipients'  priorities  be  in 
accord  with  the  Corporation's  goals.  "The 
fact  that  this  rule  is  cast  as  a 
prohibition,  therefore,  does  not  detract 
from  its  effect  of  advancing  a 
Corporation  goal. 

Certainly,  this  prohibition  can  hardly 
be  called  unduly  intrusive,  since  it 
otherwise  leaves  programs  free  to 
determine  which  cases  they  will  take. 
This  new  rule  is  simply  a  modest  step  in 
the  direction  of  establishing  the  primacy 
of  basic  day-to-day  service,  and  as  such 
it  advances  the  overall  effective  use  of 
recipients'  resources. 

The  legislative  history  supports  the 
proposition  that,  while  recipients  may 
establish  substantive  law  priorities, 
such  priorities  must  comport  with  any 
goals  established  by  the  Corporation. 
When  recipients  were  given  the  role  of 
establishing  local  priorities  by  the  1977 


amendments  to  the  LSC  Act,  the  House 
and  Senate  committee  reports  discussed 
the  recipients'  obligation  in. the  context 
that  such  priorities  must  be  consistent 
with  LSC  national  goals.  H.  Rep.  310. 
95th  Cong..  Ist  Sess.  10-11  (1977);  S.  Rep. 
172.  95th  Cong..  Ist  Sess.  13  (1977).  Thus, 
contrary  to  the  tenor  of  certain 
comments,  nothing  in  the  legislative 
history  undercuts  the  Act's  clear  grant 
of  authority  to  the  Corporation  to 
determine  that  certain  activities  so 
marginally  contribute  to  effective  use  of 
program  resources  that  they  fall  outside 
the  Corporation's  goals.  The  restriction 
on  redistricting  activity  sets  out  one 
perimeter  limiting  the  provision  of  legal 
assistance  on  the  grounds  that  such 
activity  falls  outside  the  goals  of  the 
Corporation. 

Authority  to  promulgate  legislative 
rules.  To  the  extent  this  part  constitutes 
a  legislative  rule.*  the  Corporation  has 
ample  authority  to  promulgate  it. 
Review  of  the  LSC  Act  as  an  integrated 
whole  and  consideration  of  its  language, 
logic,  and  legislative  history  confirm 
that  Congress  delegated  broad  general 
legislative  rulemaking  authority  to  the 
Corporation.  A  legislative  rule  creates 
new  law,  rights,  or  duties,  while  an 
interpretive  rule  simply  states  what  an 
agency  thinks  the  statute  means  and 
reminds  affected  parties  of  existing 
duties,  Chrysler  Corp.  v.  Brown,  441  U.S. 
281,  302  (1979);  General  Motors  Corp.  v. 
Ruckelshaus,  742  F.2d  1561, 1565  (D.C. 
Cir.  1984).  Because  the  legislative  power 
of  the  United  States  is  vested  in 
Congress,  the  exercise  of  quasi- 
legislative  power  by  governmental 
entities  must  be  rooted  in  a  grant  of  such 
power  by  Congress,  Chrysler  Corp.,  441 
U.S.  at  302;  American  Postal  Workers 
Union,  AFL-CIO  v.  United  States  Postal 
Service,  707  F.2d  548.  558  (D.C.  Cir. 
1923];  Joseph  v.  United  States  Civil 
Service  Commission,  554  F.3d  1140. 1153 
&  n.  24  (D.C.  Cir.  1977).  In  order  to 
decide  whether  legislative  rulemaking 
authority  has  been  delegate!  by 
Congress,  the  language,  logic,  and 
legislative  history  of  the  enabling  act 
should  be  probed,  Chrysler  Corp.  441 


'  Comments  have  not  identified  those  portions  of 
the  rule  that  are  legislative.  Generally,  LSC 
considers  the  rule  to  tie  interpretive  as  it  simply 
states  LSC's  interpretation  of  what  the  LSC  Act 
means.  LSC's  goal  is  based  on  its  policy  to  give 
primacy  to  the  provision  of  basic  day-to-day  legal 
assistance  to  eligible  poor  persons.  Section 
1007(a)(2)(C)  requires  the  Corporation  to  establish 
goals  to  ensure  that  recipients'  priorities  are  in 
accordance  with  its  policy  goals.  Although 
extension  of  this  rule  to  private  funds  may  arguably 
be  legislative  in  nature,  the  Corporation  reads 
section  l007(a)(Z)(C).  which  mandates 
establishment  of  priorities  by  recipients,  as 
extending  priorities  to  private  resources  as  well  as 
ISC  funds.  See  discussion  infrc 


U.S.  at  308,  and  the  act  should  be  read 
as  an  integrated  whole,  National 
Petroleum  Refiners  Association  v. 
F.T.C.,  482  F.2d  672,  677-78  (D.C.  Cir. 
1973).  Finally,  the  fact  that  Congress 
includes  specific  grants  of  legislative 
rulemaking  authority  does  not 
eviscerate  a  grant  of  general  legislative 
rulemaking  authority.  In  re  Permanent 
Surface  Mining  Regulation  Litigation  v. 
Peabody  Coal  Company,  653  F.2d  514, 
523  (D.C.  Cir.  1981),  cert,  denied.  454 
U.S.  822  (1981). 

LSC's  general  authority  to  promulgate 
legislative  rules  and  its  specific 
authority  to  legislate  in  regard  to 
redistricting  activities  are  rooted  in 
sections  1006(a),  1006(b)(1)(A),  and 
1007(a)(2)(C)  of  the  LSC  Act.  Section 
1006(a)  delegates  to  the  Corporation  to 
the  extent  consistent  with  the  provisions 
of  the  Act  all  "the  powers  conferred 
upon  a  nonprofit  corporation  by  the 
District  of  Columbia  Nonprofit 
Corporation  Act"  except  the  power  to 
dissolve  itself.  42  U.S.C.  2996e(a).  The 
Act  intended  the  Corporation  to  be 
structured  and  financed  in  a  way  that 
would  assure  its  substantial 
independence  and  freedom  from  both 
executive  and  legislative  political 
interference.  S.  Rep.  495.  93d  Cong..  Ist 
Sess.  2-7  (1973).  As  a  nonprofit 
corporation,  LSC  has  broad  discretion  to 
make  substantive,  interpretive,  and 
procedural  policy  and  legal  decisions 
that  are  legislative  in  nature,  as  long  as 
they  are  reasonably  related  to  the 
purposes  of  the  enabling  act.  See.  e.g.. 
National  Clearinghouse  v.  Legal 
Sen,'ices  Corporation,  674  F.Supp.  37, 41 
(D.D.C.  1987);  affd,  881  F.2d  303  (D.C. 
Cir.  1988)  (one  of  the  LSC  Board's 
principal  functions  is  to  set  funding 
policy). 

The  Act  gives  ample  authority  to  the 
Corporation  to  express  and  implement 
its  legislative  decisions  through  the 
regulatory  process.  In  conjunction  with 
the  authority  delegated  to  LSC  in  section 
1006(a),  section  1006(b)(1)(A)  gives  the 
Corporation  broad  general  oversight  and 
rulemaking  authority.'  The  legislative 
history  of  this  provision  evidences  grant 
of  legislative  authority  to  the 
Corporation.  When  explaining  the 
independent  structure  of  the 
Corporation  as  envisioned  in  Senate  bill, 
S.  2686.  Senator  Javits  explained  that  the 


>  Section  1006(b)(1)(A)  provides  that: 

The  Corporation  shall  have  the  authority  to  insur« 
the  compliance  of  recipients  and  their  employees 
with  the  provisions  of  this  title  and  the  rules, 
regulations,  and  guidelines  promulgated  pursuant  lo 
this  title,  and  to  terminate,  after  a  hearing  . . . 
financial  support  to  a  recipient  which  fails  lo 
comply. 

42  U.S.C.  2996e(b)(l)(A). 
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Corporation  was  given  "very  strong 
authority"  to  enforce  the  provisions  of 
the  Act  by  promuligating  regulations  and 
ensuring  the  maintenance  of  the  highest 
quality  of  service  and  professional 
standards.  119  Cong.  Rec.  S22413  (Dec. 
10. 1973).  He  considered  that  Congress 
should  not  watch  over  or  interfere  with 
decisions  made  by  the  Corporation 
except  in  extreme  cases.  Id.  at  S22413- 
2Z414.  A  logical  reading  of  the  scope  of 
authority  and  discretion  envisioned  in 
sections  1006(a)  and  1006(b)(1)(A) 
requires  the  conclusion  that  LSC  was 
intended  to  be  more  than  an  entity  with 
only  interpretive  authority;  it  was 
expected  to  make  substantive  legal  and 
policy  decisions  that  would  then  be 
implemented  through  legislative  rules. 

One  type  of  substantive 
decisionmaking  authority  given  to  LSC 
is  the  authority  in  section  1007(a)(2)(C) 
to  estabKsh  national  goals.  If  the 
Corporation  has  authority  to  establish 
such  goals,  then  it  necessarily  must  have 
authority  to  issue  rules  to  implement 
these  goals  and  to  ensure  that 
recipients'  priorities  are  in  accord  with 
them,  as  contemplated  by  section 
1006(b)(l)(A}. 

In  sammary,  Congress  cleariy 
intended  to  create  an  independent 
organization  with  broad  authority  to 
make  and  implement  legislative  policy 
and  legal  decisions. 

Relevant  provisions  in  the  LSC  Act. 
There  are  no  provisions  in  the  LSC  Act 
that  expressly  give  LSC  recipients 
authority  to  engage  in  redistricting 
activities.  Contrary  to  assertions  made 
by  some  commenters,  the  fact  that 
Congress  contemplated  that  some 
litigation  could  be  brought  under  the 
Voting  Rights  Act  pursuant  to  section 
1007(a)(6)  of  the  LSC  Act  does  not 
support  the  contention  that  redistricting 
litigation  wsa  necessarily  contemplated. 
Likewise,  exceptions  to  prohibitions  on 
types  of  legal  assistance  activities  in  the 
Act  do  not  provide  anthority,  as 
asserted  by  connnents.  for  recipients  to 
engage  in  certain  types  of  redistricting 
activities. 

A.  Authority  parauant  to  section 
1007(a/(6}.  LSC's  aathority  to  prohibit  all 
redistricting  activities  does  not  conflict 
with  activities  allowed  under  exceptions 
to  the  prohibitions  on  political  activity 
in  section  1007(a)(6)  of  the  LSC  Act." 


'  Section  1007(a)(e)  obligates  the  Coiporatioa  to 
insure  that  all  recipient  attorneys  engaged  in  legal 
assistance  activities  refrain  from: 

(AJ  Any  political  activity,  or  (B)  any  activity  to 
provide  voters  or  prospective  voters  with 
transportalioR  to  Uis  piolls  or  provide  similar 
assistance  in  connection  with  an  elaclion  (other 
than  legal  advice  or  representation),  at  (C)  any 
voter  registration  activity  (other  than  legal  advice 
and  representation). 


Rather  than  grantir^  recipients 
affirmative  authority  to  engage  in 
redistricting  activities,  the  exceptions 
merely  allow  a  nartow  area  of  activity, 
i.e..  legal  advice  and  representation  for 
individuals  seeking  information  on  and 
access  to  the  polls  and  to  voter 
registration. 

Commenters  asserted  that  this 
provision,  supported  by  its  legislative 
history,  contemplates  legal  assistance 
for  eligible  clients  brought  under  the 
Voting  Rights  Act,  42  U.S.C.  1973. 
including  redistricting  litigation.  This 
contention  is  not  supported  by  the  plain 
language  of  the  statute  or  its  legislative 
history. 

The  plain  language  of  the  section 
makes  no  reference  to  redistricting. 
Section  1007(a)(6)  first  establishes  in 
clause  (A)  a  blanket  prohibition  on 
involvement  in  political  activities.  In 
clauses  (B)  and  (C),  however,  two 
narrow  exceptions  permit  legal  advice 
and  representation  for  complaints 
relating  to  access  to  polls  (e^.. 
transportation  to  tbe  polls  or  a  similar 
activity)  or  any  voter  registration 
activity.  Nothing  in  this  language 
expressly  contemplates  involvement  in 
redistricting  Utigation. 

Nor  is  there  any  reference  to 
redistricting  in  the  legislative  history  of 
this  provision.  The  extent  of  permissible 
and  impermissible  activities 
contemplated  by  section  1007(a)(6)  was 
addressed  in  a  colloquy  on  the  Senate 
floor  during  consideration  of 
amendments  to  delete  the  exceptions 
permitting  legal  advice  and 
representation  for  voter  access  or 
registration  activitfes.  120  Cong.  Rec. 
S918-921  (January  SI,  1974).  Activities 
described  as  prohibited  by  the  section 
included  soliciting  individuals  or  clients 
for  a  particular  poHtical  cause  and 
organizing  carpoott  to  take  voters  to  the 
polls.  Id.  The  types  of  activities  intended 
to  be  permitted  under  the  exceptions 
were  legal  advice  and  representation  for 
eligible  clients  seeking  access  to  the 
polls  and  voter  registration  and 
information  on  their  right  to  participate 
in  the  electoral  process.  Id.  at  S918- 
S921.  While  Senator  Taft  made  one 
reference  to  the  fact  that  individuals 
should  be  able  to  get  legal  advice  as  to 
their  rights  under  the  Voting  Rights  Act, 
he  made  no  mention  of  redistricting 
activities.  Id. 

This  rule  will  not  prevent  advice  and 
representation  with  respect  to  the  types 
of  voter  access  issues  contemplated  in 
the  language  of  section  1007(a)(6), 
including  most  cases  brought  under  the 
Voting  Rights  Act.  However,  although 


redistricting  cases  are  often  brought 
under  the  Voting  Rights  Act,  the  rule 
identifies  redistricting  as  being  so 
entangled  with  political  considerations 
that  it  is  more  akin  to  the  matters 
outside  the  scope  of  the  exceptions  than 
to  issues  of  simple  access. 

B.  Exceptions  to  prohibitions.  The 
LSC  enabling  and  appropriations  acts 
provide  ample  authority  for  a  blanket 
prohibition  of  all  redistricting  activities, 
even  though  certain  exceptions  in  the 
acts  would  allow  certain  types  of  legal 
assistance  activities  that  are  prohibited 
in  this  part.  For  example,  the  LSC 
enabling  and  funding  acts  contain 
general  prohibitions  on  lobbying 
activities  but  provide  certain  exceptions, 
such  as  one  for  legislative  lobbying 
when  such  lobbying  is  carried  out  on 
behalf  of  an  eligible  client  or  upon  the 
request  of  a  legislator.  See  42  U.S.C. 
2996f(a)(5);  and  Pub.  L.  100-459. 102  Slat. 
2223-2224  (1968).  Commenters  assert 
that  these  exceptions  provide  authority 
to  lobby  on  redistricting  matters  when 
the  lobbying  activity  is  done  on  behalf 
of  an  eligible  client.      [ 

First,  these  provisions  are  cast  as 
exceptions  to  prohibitions.  Such 
exceptions,  by  their  terras,  do  not 
constitute  affirmative  Biandates  to 
engage  in  the  excepted  activities;  rather, 
they  merely  define  those  activities  that 
are  not  prohibited  as  lobbying  per  se. 
Thus,  these  exceptions  do  not  give 
affirmative  authority  for  recipients  to 
lobby  in  any  substantive  area,  such  as 
redistricting  matters,  when  the  lobbying 
is  done  on  behalf  of  an  eligible  client 

Second,  the  LSC  Act  cleariy 
differentiates  between  prohibitions  on 
program  involvement  in  certain 
substantive  areas  of  law,  such  as 
criminal  law.  desertioa  from  tbe 
military,  and  procurement  of  non- 
therapentic  abortions,  and  prohibitions 
on  the  types  of  legal  assistance 
activities  that  can  be  carried  out,  i.e., 
lobbying,  training,  cowmunity 
education,  and  organising.  As  a  general 
rule,  if  the  LSC  Act  contains  a 
prohibition  against  involvement  in  an 
area  of  law,  then  a/f  types  of  legal 
assistance  in  that  area  are  prohibited.* 
For  example,  the  prohibition  on 
representation  in  criminal  cases 
precludes  a  recipient  from  using  LSC 
funds  to  train  attorneys  in  this  area  of 
law  or  to  conduct  community  education. 
Accordingly,  prohibitions  on 
involvement  in  substantive  areas  of  the 
law  apply  even  where  the  eligible  client 


42U.S.C.  2996f(a)10J. 


*  "Legal  assistance"  rcfert  to  all  legal  ser\'ici!S 
provided  by  recipients  under  the  Act.  including 
training,  community  education,  direct 
representation,  and  researclv 
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exceptions  might  otherwise  permit 
representation. 

Finally,  however.  45  CFR  1612.1(h) 
includes  activity  intended  to  influence 
the  structure  of  government  itself,  such 
as  reapportionment,  within  the  meaning 
of  legislative  lobbying.  Such  lobbying  is 
prohibited,  and  no  exception  is  provided 
for  eligible  clients  or  requests  of 
legislators.  See  45  CFR  1612.4(b). 

Thus,  the  determination  to  prohibit 
any  redistricting  even  with  an  eligible 
client  or  a  request  of  a  legislator  is  well 
within  existing  precedent. 

Private  Funds.  The  Corporation  has 
ample  authority  to  apply  this  rule's 
prohibition  to  private  funds.  First,  LSC's 
authority  to  restrict  redistricting 
activities  is  rooted  in  a  statutory 
mandate  that  is  not  dependent  on  what 
funds  are  used,  or  even  whether  or  not 
any  funds  are  used  for  the  activity.  The 
statutory  requirement  in  section 
1007(a)(2)(C)  that  the  Corporation 
ensure  that  recipients  establish 
priorities  in  accord  with  the 
Corporation's  goals  is  not  tied  to  the  use 
of  LSC  funds.  Rather,  it  is  an  affirmative 
requirement  that  attaches  to  the 
program  regardless  of  whether  LSC  or 
private  funds  are  used.  For  this  reason. 
Part  1620,  LSC's  regulation  implementing 
section  1007(a)(2)  of  the  Act.  applies  to 
all  of  a  recipient's  resources.  See  45  CFR 
1620.2(a)  and  (b)(3)  and  1620.5(b). 

Likewise,  the  prohibitions  on  political 
activities  in  section  1007(a)(6)  apply  to 
the  activities  and  are  not  Umited  by 
consideration  of  what  funds  are  used.  Of 
course,  section  1007(a)(6)  activities  are 
already  listed  as  being  within  the  scope 
of  section  1010(c)  of  the  LSC  Act.  which 
prohibits  the  use  of  private  funds  for 
such  activities.  See  45  CFR  Part  1610. 
However,  a  violation  of  this  provision 
could  occur  regardless  of  whether  any 
specific  funds  are  used,  since  the 
prohibition  is  directed  against  the 
activity,  not  against  the  use  of  funds  for 
such  activity. 

In  summary,  the  prohibition  of  any 
redistricting  activity  regardless  of  the 
source  of  funds  used  is  consistent  with 
other  prohibitions  in  the  Act. 

Policy  Considerations  Bearing  on  the 
Regulation  of  Redistricting.  Substantial 
policy  considerations  warranted  LSC's 
determination  that  redistricting 
activities  are  not  consistent  with  the 
Corporation's  principal  national  goal  of 
providing  basic  day-to-day  legal 
services  to  eligible  poor  individuals. 
Basic  services  include  those  that  provide 
an  immediate  and  discrete  benefit  to 
eligible  clients  with  specific  complaints 
such  as  child  support,  adoption,  child 
abuse,  and  other  family  law  matters; 
consumer  complaints;  and  landlord 
tenant  disputes,  rather  than  services 


aimed  at  broad  social  and  legal  reform. 
The  more  esoteric  cases,  aimed  at 
changing  political  and  social  structures 
with  the  hope  that  such  changes  will 
eventually  benefit  the  poor,  have  evoked 
much  public  and  Congressional 
criticism,  because  the  benefits  to  the 
poor  are  often  attenuated  and  entangled 
with  social  or  political  issues. 
Redistricting  activity  falls  outside  day- 
tp-day  legal  services  for  the  reasons  set 
out  below. 

First,  redistricting  cases  are  not 
peculiar  to  the  interests  of  the  poor, 
since  the  relief  sought  would  affect 
entire  communities,  which  are  composed 
of  poor  and  non-poor  individuals.  Since 
the  poor  represent  a  minority, 
approximately  10  to  15  percent  of  the 
United  States  population,  the  group  of 
eligible  poor  in  most  communities  is 
relatively  small.  While  it  is  possible  to 
find  localities  in  which  a  majority  of 
citizens  are  eligible  clients,  as  pointed 
out  in  some  comments,  in  most  localities 
less  than  15  percent  of  the  population  is 
denominated  as  poor.  In  addition,  since 
most  redistricting  cases  are  class 
actions  and  certainly  affect  large  blocks 
of  residents,  the  putative  plaintiff  class 
often  may  consist  of  a  majority  of  non- 
eligible  individuals.  Similariy.  the  relief 
sought  in  redistricting  cases  often  would 
go  to  the  non-poor.  Even  in  redistricting 
cases  involving  discrimination  issues, 
the  relief  sought  would  not  always  go 
primarily  to  eligible  poor  individuals,  as 
only  part  of  the  protected  minority  may 
be  eligible.  Consequently,  the 
expenditure  of  recipients'  funds  on 
redistricting  activities  commonly  would 
result  in  an  allocation  of  resources  for 
the  benefit  of  non-eligible  persons. 

Second,  redistricting  cases  generally 
have  not  been  identified  as  a  priority  by 
LSC  recipients.  A  compilation  of  the 
types  of  cases  handled  by  LSC 
recipients  in  1987  reveals  that 
approximately  27  percent  of  the  cases 
involved  family  matters,  21  percent 
involved  housing  matters,  16  percent 
involved  income  maintenance  issues, 
and  12  percent  were  consumer-related 
cases.  .See  Legal  Services  Corporation 
1987/1988  Fact  Book  at  65.  However,  the 
need  for  this  rule  is  supported  by  the 
fact  that,  regardless  of  redistricting's 
non-priority  status  in  the  past,  LSC 
recipients  have  committed  substantial 
resources  to  redistricting  issues. 
Specifically,  the  Corporation  estimates 
that  at  least  28.000  hours  were  devoted 
to  handUng  redistricting  cases  from  1978 
to  1984,  years  surrounding  the  1980 
census.  Suggestions  that  redistricting 
might  be  included  in  a  recipient's  "other 
issues"  category  of  priorities  simply 
underlines  this  area  as  one  lacking 
special  concern  to  clients.  Of  the  73 


comments  submitted  on  the  proposed 
rule,  only  two  stated  that  their  programs 
are  presently  involved  in  redistricting 
cases  and  only  10  cited  previous 
involvement  in  such  cases.  Three 
recipients— Legal  Aid  Society  of  Central 
Texas.  California  Rural  Legal 
Assistance,  and  Mississippi  Legal 
Services  Coalition — said  that  voting 
rights  or  redistricting  cases  are  a  priority 
for  their  programs. 

Third,  LSC  has  determined  that 
recipient  funds  can  be  better  used 
elsewhere,  since  alternative 
organizations  and  private  attorneys  are 
available  to  handle  redistricting  matters. 
Redistricting  cases  usually  offer 
incentives  to  members  of  the  private 
bar,  since  under  the  Voting  Rights  Act, 
42  U.S.C.  1973,  and  the  Civil  Rights 
Attorneys'  Fees  Award  Act  of  1976,  42 
U.S.C.  1981  and  1988.  the  right  to  recover 
attorneys'  fees  is  specifically  given  to 
prevailing  parties.  Redistricting  matters 
are  also  undertaken  by  numerous 
organizations,  including  the  Mexican 
American  Legal  Defense  Fund,  the 
Southwest  Voters  Registration  Project, 
Common  Cause,  the  American  Civil 
Liberties  Union,  the  Native  American 
Rights  Fund,  the  NAACP.  the  Lawyers 
Committee  for  Civil  Rights,  the  League 
of  Women  Voters,  the  Democratic 
National  Committee,  and  the  Republican 
National  Committee.  In  comments  to 
LSC's  proposed  rule,  several  of  these 
organizations  conceded  that  they  are 
heavily  involved  in  redistricting  issues, 
but  they  claim,  without  evidence,  that 
there  is  still  a  substantial  unmet  need 
for  which  alternative  representation  is 
unavailable.  Referring  to  the  upcoming 
1990  census,  one  such  commenter  stated 
that  massive  efforts  will  be  required  to 
scrutinize  "all  of  the  plans"  resulting 
from  redistricting  in  thousands  of 
jurisdictions  nationwide.  While  it  may 
be  true  that  representation  may  be 
unavailable  for  all  cases  or  in  some 
geographic  areas,  such  comments 
confirm  LSC's  assertion  that  many  civil 
rights  organizations  already  handle 
redistricting  matters  both  on  a  national 
and  local  level.  Comments  that  massive 
efforts  will  be  required  in  the  next 
decade  for  redistricting  activities, 
including  litigation  that  requires 
inordinate  amounts  of  resources  and 
time,  reinforce  the  need  to  regulate  in 
this  area,  since  these  activities  would 
most  certainly  draw  resources  away 
from  the  provision  of  basic  day-to-day 
legal  services.  It  is  simply  not  effective 
and  economical  to  channel  legal 
services  funds  into  a  massive  effort  that 
does  not  primarily  affect  the  poor  and 
that  is  already  the  object  of 
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conuderable  attention  from  private 
attorneys  and  interest  groups. 

Fourth,  in  the  past,  involvement  in 
redistricting  activities  fay  legal  services 
recipients  has  been  subject  to  abuse, 
because  legal  services  recipients  have 
linked  redistricting  activities  to 
obtaining  favorable  Congressional 
support  for  their  own  parochial 
objectives.  One  LSC  recipient's  grant 
proposal  addressed  the  need  to  become 
involved  in  State  and  local  redistricting 
matters  in  order  to  develop  powerful 
allies  for  its  clients  in  what  the  recipient 
viewed  as  a  battle  over  the  direction  of 
legal  services  programs.  Influencing 
redistricting  in  State  and  local 
legislative  bodies  clearly  affects  the 
political  character  of  those  legislative 
bodies. 

In  response  to  requests  made  on  April 
11  and  May  10. 19S4,  by  the  Senate 
Committee  on  Labor  and  Human 
Resources,  LSC  conducted  a  study  of  its 
grantees  to  determine  their  involvement 
in  legislative  redistricting  activities 
arising  oat  of  the  1980  census.  As  a 
result  of  2  separate  monitorings  and  34 
responses  to  an  LSC  questionnaire  that 
was  mailed  to  all  LSC  programs,  LSC 
estinates  that  at  least  28,182  hours  were 
spent  handling  legislative  redistricting 
cases.  Specifically,  the  LSC  study  found 
that  LSC  recipients,  in  spite  of  one 
recipient's  assertion  that  clients  rarely 
come  to  the  ofKce  contending  they  have 
been  "malapportioned,"  had  sought 
resources  for  specialized  computer 
equipment  and  a  computer  specialist  to 
draw  new  election  district  boundaries  to 
the  recipients'  satisfaction.  In  addition, 
recipients  hired  lobbyists  to  work  on 
reapportio(unent  issues,  yet  (in 
contravention  of  section  1007(a)(5)  of  the 
LSC  Act  42  U.S.C.  2996f(a)(5))  had  no 
documented  request  ftxim  an  eligible 
client  or  elected  (rfficial  to  undertake 
this  activity.  Further,  recipients  also 
sought  to  orchestrate  a  State-wide  effort 
of  legal  services  programs  to  ensure 
elections  of  specific  persons,  who  would 
in  turn  be  used  as  powerful  allies  in 
anticipated  battles  over  funding  for  legal 
services  programs. 

The  LSC  study  also  revealed  that 
certain  LSC  recipients  recpiested  and 
received  Federal  funds  from  die 
Corporation  to  establish  a  Voting  Rights 
Project  center  in  connection  with  the 
1980  census  for  the  purpose  of 
strengthening  Mexican-American 
political  power,  yet  had  no  request  from 
an  eligible  client  to  do  so.  These 
recipients  prepared  a  voting  rights 
litigation  manual  that  oudined  how  to 
solicit  clients  for  a  redistricting  battle 
and  how  to  locate  such  a  client.  Since 
these  redistricting  activities  were 


obviously  conducted  by  legal  services 
attorneys  in  pursuit  of  general  policy 
goals  (or  evra  in  thair  own  self-interest), 
rather  than  in  the  vindication  of 
individual  clients'  rights,  it  is  clear  that 
involvement  in  redistricting  activity  is 
subject  to  abuse.  Comments  asserting 
that  the  reports  of  pest  abuse  have  been 
overstated  were  non-specific.  Evidence 
of  past  abuse  already  before  the 
Corporation,  wherein  legal  services 
grantees  have  been  linked  to 
redistricting  activities  designed  to 
obtain  favorable  Congressional  support 
for  the  recipient's  objectives,  may 
legitimately  be  considered  by  the 
Corporation  in  deciding  how  best  to 
ration  legal  services  resources. 

Finally,  redistricting  risks 
entanglement  with  political  activities, 
see  Gaffney  v.  Cummings,  412  U.S.  735, 
753  (1973)  ("Politics  and  political 
considerations  are  inseparable  from 
redistricting  and  apportionment"),  which 
should  be  avoided  assiduously  by  LSC 
recipients.  As  noted  in  the  discussion  of 
the  LSC  study  above,  recipient 
involvement  in  redistricting  too  often 
was  linked  to  obtaining  Congressional 
support  for  recipients'  political  or  self- 
interest  objectives.  The  LSC  Act 
declares  that  "lo  preserve  its  strength, 
the  legal  services  program  must  be  kept 
from  the  influence  of  or  use  by  it  of 
political  pressures."  42  U.S.C.  2996.  The 
LSC  Act  also  speciflcally  prohibits 
involvement  in  "any  political  activity." 
42  U.S.C.  2996f(a)(6l(A). 

In  separate  instances,  LSC  recipients 
were  involved  in  reapportionment  cases 
with  counsel  for  the  Democratic  and 
Republican  parties.  Upham  v.  Seamon, 
456  U.S.  37  (1982):  Thornburg  v.  Cingles, 
478  U.S.  30  (1986).  Comments  from 
attorneys  involved  in  Gingles  asserted 
that  LSC  recipient  involvement  was 
limited  to  filing  amicus  briefs  and  that 
actions  taken  by  the  Republican  Party 
lawyers  were  totally  separate  and 
independent  While  the  Corporation 
makes  no  finding  as  to  whether  LSC 
recipients  have  alibied  themselves  with 
a  particular  political  pcirty,  it  beheves 
that  any  such  activity  risks  an 
impermissible  political  alignment  under 
the  Act. 

Many  of  these  sane  considerations 
warrant  inclusion  of  "the  timing  or 
manner  of  taking  of  a  census"  in  the 
definition  of  red^tiicting  Comments 
challenged  the  incltsion  on  the  grounds 
that  such  activities  are  not  intertwined 
with  pobtical  activity,  because  the 
census  is  used  for  a  wide  variety  of 
purposes  other  than  drawing  election 
districts.  The  United  States  Constitution 
mandates  that  a  census  be  taken  every 
t3n  years  for  purposes  of 


reapportionment.  U.S.  Const.  Art.  1,  Sec. 
2.  CI.  3.  In  essence,  any  participation  by 
LSC  recipients  to  influence  the  timing  or 
manner  of  taking  a  census  woold  affect 
the  first  step  in  the  redistricting  process. 
As  such,  involvement  in  census-taking 
properly  may  be  prohibited,  as  it  is  a 
necessary  antecedent  to  redistricting. 

Additionally,  ample  alternative  public 
and  private  entities  are  available  to 
pursue  census  cases.  Overwhelmingly, 
the  cases  challenging  the  census  have 
been  brought  by  State  and  local 
governments  because  tiey  have  a  strong 
interest  in  the  outcome  of  the  census. 
See  generally,  City  of  New  York  v. 
United  States  Dept.  of  Commerce,  No.  88 
CV  3474  (E.D.N.Y.  1989);  Cuomo  v. 
Baldrige.  674  F.Supp.  1089  (S.D.N.Y, 
1987);  City  of  Willacoochee,  Go.  v. 
Baldrige.  556  F.Supp.  5S1  (S.D.Ga.  1983); 
Young  V.  Klutznick,  497  F.Supp.  1318 
(E.D.  Mich.  1980).  rev'don  other 
grounds,  652  F.2d  617  (ath  Cir.  1981), 
cert,  denied,  455  U.S.  939  (1982);  Carey 
V.  Klutznick  637  F.2d  834  (2d  Cir.  1980); 
City  of  Philadelphia  v.  Klutznick,  503 
F.Supp.  663  (E.D.  Pa.  1980).  A  review  of 
this  sampling  of  cases  reveals  the 
following  named  plaintiffs:  States  of 
New  York  and  California;  Cities  of  New 
York,  Los  Angeles.  Chicago,  Houston, 
Philadelphia  and  Detroit;  Dade  County, 
Florida;  the  United  States  Conference  of 
Niayors;  the  National  League  of  Cities; 
the  League  of  United  Latin  American 
Citizens;  the  NAACP;  and  various 
mayors,  governors  and  State  and 
national  legislators.  This  wide  range  of 
available  representation  would  make 
any  representation  by  LSC  recipi^its 
unnecessary.  Any  undercount  reduces 
the  share  of  Fednal  revenue  to  which 
states  and  localities  may  be  entided — 
particularly  for  assistance  programs  for 
the  poor — thus  affecting  their  interest  in 
the  quality  and  quantity  of  social 
services  they  can  offer  their  indigent 
citizens  and  their  own  financial  status 
as  govermnents.  Local  governments  are 
also  in  a  better  financial  position  to 
make  census  challenges.  Thus,  any  use 
of  LSC  funds  for  soch  purposes  would 
cleariy  not  be  an  economical  or  effective 
utilization  of  resource.  See  42  U.S.C 
2996f(a)(3). 

In  summary,  the  CorporatitHi  has 
ample  authority  and  policy  gnnmds  to 
prohibit  redistricting  activity  by  LSC 
recipients  with  LSC  or  private  funds. 

Clarifying  amendments.  Several 
clarifying  amendments  were  adopted  by 
the  Board  to  delineate  certain 
permissible  activities  that  fall  outside 
the  scope  of  the  rule's  prohibition. 
Paragraph  (a)  of  §  1632.4  provides  that 
redistricting  activity  is  the  only  type  of 
Voting  Rights  Act  litigation  prohibited 
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by  this  rule.  Other  suits  brou^t  under 
the  act,  such  as  the  right  to  vote  ftself 
and  physical  access  cases,  are 
permitted. 

Paragraph  (b)  makes  clear  that  the 
public  and  tribal  funds  are  not  governed 
by  this  part  Thus,  the  prohibition  in  this 
part  shall  not  prevent  die  use  of  public 
or  tribal  funds  for  redistricting  as  long 
as  it  is  in  accord  with  the  purposes  for 
which  the  funds  were  provnled. 

Paragraph  (c)  provides  that  employees 
of  recipients  may  be  involved  in 
redistricting  activities  as  long  as  their 
involvement  does  not  make  use  of  die 
program's  resources  or  time,  does  not 
involve  identification  with  the  program, 
and  is  outside  the  context  of  advice  and 
representation.  This  provision  is 
intended  to  ensure  that  the  prohibition 
in  this  part  does  not  infringe  upon  die 
First  Amendment  rights  of  recipient 
employees. 

Finally,  paragraph  (d)  provides  that 
this  part  does  not  prohibit  any  activities 
otherwise  p?rmitted  by  45  CFR  Part 
1604,  LSC's  regulation  on  the  outside 
practice  of  law.  Generally,  Part  1604 
prohibits  outside  practice  of  law,  except 
that  newly  employed  attorneys  may 
close  cases  from  previous  law  practices, 
and  uncompensated  representation 
pursuant  to  a  court  orcfer,  for  a  close 
friend  or  family  member,  or  for  a 
religious,  commnnrty,  or  charitable 
group  may  be  permitted.* 

Under  Pub.  L  100-459, 102  Slat.  222ft 
(1988),  the  Corporation  is  required  to 
give  15  days'  notice  to  the 
appropriations  committees  of  both 
Houses  of  Congress  prior  to 
promulgating  new  regulations.  Notice 
letters  duly  were  sent  to  the  House  and 
Senate  Committees  on  Appropriations. 
No  objection  was  voiced  by  the  Senate 
committee.  The  Chairman  of  the  House 
Subcommittee  on  the  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
responded  on  July  28, 1969,  and  his  letter 
appears  in  Appendix  A  to  this  notice. 

List  of  Sobjeets  fai  45  CFR  Part  1(J32 

Legal  services. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Chapter  XVI  is 
amended  by  addmg  Part  1632  as  follows: 


'  The  breadth  of  the  exception  in  section  1604.4 
with  TBf^d  tb  legaf  lervices  progrmn  attomeyi 
being  compensated  in  connectioo  with  an  "outltde" 
Idw  practice  h^a  been  criticized  at  going  beyond  tlie 
terms  of  the  section  of  the  LSC  Act  on  which  it  i» 
based.  42  U.S.C.  2S96f\a)[i).  See  Dubose  v.  Pierce. 
579  F.  Siipp.  S37.  ma  (D.  Conn.  19B4),  revd  on  other 


PART  1«3»-RE0tSTRICTMa 

Sec. 

1632.1  PuiTJose. 

1632.2  Definitifjus. 

1632.3  ProMbition. 

1632.4  Pfermisaiblc  activily. 

Authority:  42  U.S.C.  2996e(bKlKA). 
2996f(a)(2}(q.  29t8iraK3).  TSOf^t). 

S  1632.1    Purpose. 

This  part  is  intended  to  ensure  that 
funds  available  to  recipients  will  be 
utilized  to  the  maximum  extent  for  the 
delivery  of  basic  day-to-day  legal 
services  to  eligible  poor  individuals. 
Involvement  in  redistricting  activities 
does  not  constitute  the  provision  of 
basic  day-to-day  legal  services  and  is 
prohibited  by  this  part. 

§  1632.2  Deftnftfons. 

As  used  in  this  part: 

"Advocating  or  opposing  any  plan" 
means  any  effort  whether  by  reqaest  or 
otherwise,  even  if  of  a  neutral  nature,  to 
revise  a  legislative,  judicial,  or  elective 
district  at  any  level  of  government 

"Recipient"  means  any  grantee  or 
contractor  receiving  funds  made 
available  by  the  Corporation  under 
section  1006(aHl)  or  1006(a)(3)  of  the 
act.  The  term  "recipient"  includes 
subrecipient  and  employees  of 
recipients  and  subrecipiehts. 

"Redistricting"  means  any  effort 
direcUy  or  irdirectly,  to  participate  in 
the  revision  or  reapportionment  of  a 
legislative,  judicial,  or  elective  district  at 
any  level  of  government,  including 
influencing  the  timing  or  liianner  of  the 
taking  of  a  census. 

§1632.3    Protiibition. 

Neither  the  Corporation  nor  any 
recipient  shall  be  involved  in  or 
contribute  or  make  available  any  funds, 
persormel,  or  equipment  for  use  in 
advocating  or  opposing  any  plan, 
proposal,  or  litigation  intended  to  or 
having  the  effect  of  altering  any 
redistricting  at  any  level  of  government. 

§1C32.4    PermistRile  activity. 

Nothing  in  this  part  shall  prohibit: 
(a)  Any  litigation  brought  by  a 
recipient  of  the  Legal  Services 
Corporation  under  the  Voting  Rights  Act 
of  1965,  as  amended,  42  U.S.C.  1971  et 
seq.,  provided  such  litigation  does  not 
involve  redistricting, 


grounds.  761  F.2d  913  (2d  Cir.  1986V  fordan  w.  Citvuf 
Greenwood  808  F.2d  in4.  ms  (5th  Cir.  1987).  cert, 
denied  sub  nam.  /ordaif ».  Kortft  M:3sissippi  Ifj.-v/ 
legal ServKxa.  lac  lt»  S.  Ct  19  (198."). 


(b)  The  expenditure  oCpobticat  IdbBl 
funds  that  are  used  in  accoidancc  widi 
the  purposes  for  which  they  were 
provided; 

(c)  Activities  undertaken  by 
employees  of  recipients  withsul  the  nse 
of  program  resources,  including  tine, 
and  without  identification  with  the 
recipient  and  outside  the  context  of 
advice  and  representation;  m 

(d)  Activities  otherwise  permitted  \sy 
45  CFR  Part  1604. 

runothy  B.  Shea. 
General  Counsel. 

Editorial  Note:  This  Appeadix  will  not 
appear  in  the  Code  of  Federal  Regulatrons. 

fitvpeadix  A— fiesfOBM  Fram  OaiBiBan  Ncol 
Smith  ol  HoBK  SalicaawiiHM  aa  tlw 
Departromts  of  Cammeree,  ^lsl■cc  and  Slate, 
the  Judiciary,  and  Relalcd  A^cIm 

)uly  26, 1989. 

Honorable  Terrance  J.  Wear, 
President.  Legal  Services  Corporation.  400 
Virginia  Avenue  SW.,  Washington.  DC 
20024-2751 

Dear  Mi-.  Wear  This  is  in  response  to  your 
letter  of  July  11, 1989  notifying  the  Committee 
of  the  Corporation's  intent  to  promulgate  45 
CFR  Part  1832.  the  Corporation's  new 
regulation  on  redistricting  activity. 

I  note  that  the  prohibition  in  this  regulation 
is  similar  to  that  contained  in  section  6  of  S. 
2409,  a  bill  to  reauthorize  the  Legal  Services 
Corporation,  which  was  introduced  by 
Senators  Hatch  and  Rudman  in  1968  and  is 
not  in  conflict  *vith  the  provisions  further 
restricting  the  Corporation  from  adopting 
new  regulations  relating  to  See  generating 
cases  and  use  of  private  funds  which  were 
included  in  the  recent  appropriations 
Supplemental  (Pub.  L  101-45).  I  also  have 
specifically  noted  your  statement  in  the  cover 
letter  that  the  regulation  was  amended  to 
make  clear  that  "employees  of  legal  services 
program*  can  be  involved  in  redistricting 
activities,  as  long  as  the  involvement  does 
not  make  use  of  program  resources  or  time, 
does  not  involve  identification  with  the 
program,  and  is  outside  the  context  of  advice 
and  representation." 

Conditioned  upon  the  understanding  that 
you  agree  with  the  above  statements,  the 
Committee  has  no  objection  to  this 
regulation.  We  appreciate  your  keeping  Ihc 
Committee  informed  of  changes  within  the 
Legal  Services  Corporation. 
Sincerely. 

Neai  Smith. 

Chairman,  Sobcomntitteeon  tfie  DepBrtmenla 
of  Commerce, /asticB.  and  State,  the /udicituy. 
and  Related  Agencies. 

[FR  Doc  80-1B1O2  Filed  8-2-89;  8:4&am| 
Bnxmo  eooc  7«9(Mn-M 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockst  No.  8S-215;  RM-5742.  RM-5791, 
RW-6017,  RM-«176,  RM-6294,  RM-6557, 
RM-6558] 

Radio  Broadcasting  Services; 
Campbellsville,  Smiths  Grove,  Cave 
City,  Liberty,  Kentucicy,  and  Donelson 
and  Mt.  Juliet,  TN 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
260A  to  Campbellsville.  Kentucky,  at  the 
request  of  Michael  Harding,  Channel 
264A  to  Horse  Cave,  Kentucky,  in 
response  to  a  counterproposal  filed  by 
Lee  Stinson,  Channel  254A  to  Liberty, 
Kentucky,  in  response  to  a  petition  filed 
by  Carlos  D.  Wesley,  and  Channel  294A 
to  Mt.  Juliet,  Tennessee,  in  response  to  a 
petition  filed  by  Grady  Lynn.  See  53  FR 
20659,  June  6, 1988.  Channel  260A  can  be 
allotted  to  Campbellsville  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements.  The 
coordinates  are  37-20-36  and  85-20-24. 
Channel  264A.  Horse  Cave,  Kentucky, 
requires  a  site  restriction  of  1.7 
kilometers  south.  The  restricted  site 
coordinates  are  37-09-49  and  85-54-00. 
Channel  254A,  Liberty,  Kentucky, 
requires  a  site  restriction  of  2.2     • 
kilometers  southwest.  The  restricted  site 
coordinates  are  37-18-22  and  84-55-02. 
Channel  294A,  Mt.  Juliet,  Tennessee 
meets  the  minimum  spacing 
requirements  of  the  Commission's  Rules 
at  coordinates  36-16-33  and  86-35-31. 
Horse  Cave,  Kentucky,  and  Mt.  Juliet, 
Tennessee,  will  both  be  provided  with 
first  local  service.  Proposals  requesting 
the  substitution  of  Channel  2g6C2  for 
Channel  296A  at  Smiths  Grove, 
Kentucky,  the  substitution  of  Channel 
279A  for  Channel  294A  at  Cave  City. 
Kentucky,  and  the  substitution  of 
Channel  281A  for  Channel  280A  at 
Campbellsville,  Kentucky,  will  be  the 
subject  of  a  Second  Report  and  Order. 
DATES:  Effective  September  11. 1989; 
The  window  period  for  filing 
applications  for  Channel  260A  at 
Campbellsville,  Kentucky,  Channel  264A 
at  Horse  Cave,  Kentucky,  and  Channel 
294A  at  Mt.  Juliet,  Tennessee,  will  open 
on  September  12, 1989,  and  close  on 
October  12. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media,  (202)  634- 
6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-215, 
adopted  July  10, 1989,  and  released  July 


28, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  134,  303. 

§73.202    [Amended]    I 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  by  adding 
Campbellsville,  Kentucky.  Channel 
260A:  Horse  Cave,  Kentucky,  Channel 
264A;  Mt.  Juliet,  Tennessee,  Channel 
294A;  and  by  adding  Channel  254A  at 
Liberty,  Kentucky  and  removing 
Channel  288A. 

Karl  A.  Kensinger, 

Chief.  Allocations  Branch.  Policy  an  J  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  89-18168  Filed  e-2-89;  8:45  am] 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-39;^M-661 1 ) 


i-Mt, 


Radio  Broadcasting  Services; 
Alexandria,  MN 

AGENCY:  Federal  Coramunications 
Commission.  ] 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  FM 
Channel  222C2  to  Alexandria, 
Minnesota,  and  modifies  the  license  for 
Station  KXRA-FM,  diannel  224A.  to 
specify  operation  on  Channel  222C2. 
This  action  is  taken  in  response  to  a 
petition  filed  by  Paradis  Broadcasting  of 
Alexandria,  Inc.,  licensee  of  Station 
KXRA-FM.  The  coordinates  for  Channel 
222C2  are  45-54-00  and  95-39-00.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  September  11, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  "of  the  Commission's  Report 
and  Order,  MM  Doctet  No.  89-39. 
adopted  July  13, 1989,  and  released  July 
28, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 


also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFH  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  3i)3. 

§73.202    [Amended] 

2.  Section  73.202(b),  tha  Table  of  FM 
Allotments  under  Alexandria, 
Minnesota,  is  amended  by  removing 
Channel  224A  and  adding  Channel 
222C2.  ] 

Federal  Communications  Commission. 

Kari  Kensinger, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18169  Filed  8-2-«9;  8:45  am] 

BILLING  CODE  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  88-543;  RII-6457] 


3;RII- 


Radio  Broadcasting  Services;  Essex, 
NY 

AGENCY:  Federal  Commuhications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commisswn,  at  the 
request  of  Russell  P.  Kinsley,  allots 
Channel  267A  to  Essex,  New  York,  as 
the  community's  first  local  FM  service. 
Channel  267A  can  be  allotted  to  Essex 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
1.9  kilometers  northwest  to  avoid  a 
short-spacing  to  the  proposed 
substitution  of  Channel  268A  for 
Channel  270A  at  Brandon,  Vermont.  The 
coordinates  for  this  allotment  are  North 
Latitude  44-19-30  and  West  Longitude 
73-23-05.  Canadian  concurrence  has 
been  received  since  Essex  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  September  11, 1989. 
The  window  period  for  filing 
applications  will  open  on  September  12. 
1989,  and  close  on  October  12. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-543. 
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adopted  Ysihf  13v  1989.  and  released  July 
28, 1989.  The  full  text  of  this  Commission 
decision  is  available  foi  rnspecHon  and 
copying  during  normal  business  hotus  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copj'  contractor. 
International  Transcription  Serviee, 
(202)  857-3800. 2100  M  Street  NW„  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AIMENDEDl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1.54.  303. 

§73.202    I  Amended] 

2.  Secti.on  73.202(b).  the  FM  Table  of 
Allotments  for  New  York  is  amended  bj' 
adding  the  entry,  Essex,  Channel  267A. 
Fed-ral  Communications  Commission. 

Karl  A.  Kensinger, 

Chief,  Allvcations  Branch.  Pol  it  y  und  Rules 

Division.  Mass  .Media  Bureau. 

[FR  Doc.  89-16170  Filfid  8-2-80;  8:45  am) 

BILLING  CODE  6712-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

43  CFR  Part  801 
RIN2900-AE07 

VA  Acquisition  Regulation;  internal 
Management  of  the  Department  of 
Veterans  Affairs  Acquisition  System 

AGENCY:  Department  of  Veterans 

Affairs. 

ACTIOW:  Final  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  the  VA 
Acquisition  Regulation  (VAAR)  to  make 
several  changes  in  order  to  improve  the 
management,  control  and  reviews  of 
contract  actions.  Thresholds  for 
reviewing  contract  actions  are  revised, 
the  process  for  obtafning  final 
clearances  prior  to  awarding  major 
acquisitions  is  added,  coverage  for  the 
ratification  of  unauthorized  procurement 
actions  is  relocated  to  conform  to  FAR 
and  is  enlianced,  relevant  changes  are 
made  to  the  Contracting  Officer 
Certification  Program,  and  organization 
title  changes  are  made  throughout  the 
regulation. 

EFFECTIVE  DATE:  August  3.  198a 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  A.  Figg,  Acqarsition  Management 


Service  (S3),  Office  of  AcqafsFtion  and 
Materiel  Management.  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW.,  Washington,  DC  (202)  233-3054. 
SUPPLEKIENTART  INFORHrATIOR: 

I.  Backgrouod 

This  regafation  revises  and  adds 
internal  adnrim'strative  oversight  of  the 
VA  acquisition  program,  relocates 
certain  material  in  order  to  conform  to 
the  Federal  Acquisition  RegHlation 
(FAR)  format,  adjusts  requirenients  for 
the  VA  Contracting  Officer  Certification 
Program,  and  updates  various  VA 
organizational  titles. 

The  VA  Acquisition  Management 
Service  and  the  Office  of  General 
Counsel  provide  legal  and  techjiical 
review  for  proposed  contract  actions  at 
specified  thresholds.  This  regulation 
revises  the  thresholds  in  order  to 
provide  uniformity  and  it  d*'!egates 
legal/technical  review  for  V  A  .Marketing 
Center  contracts.  Additionally,  the 
regulation  provides  for  a  technical 
review  of  certain  proposed  contracts 
j'jst  prior  to  contract  execution.  This 
regulation  unifies  all  FAR/VAAR 
individual  de\Tation  authority  into  the 
Office  of  Acqui.silion  and  Materiel 
Management. 

Coverage  regarding  the  ratification  of 
unauthorized  commitments  was  recently 
codified  in  the  FAR.  VAAR  801.603-72. " 
covering  this  subject,  is  removed  and 
necessary  supplementing  and 
implementing  guidance  is  relocated  to 
801.602-3  to  conform  to  the  FAR 
numbering  system.  VAAR  801.403  is 
revised  to  specify  that  the  Director. 
Office  of  Acquisition  and  Materiel 
Management,  is  the  official  to  approve 
individual  FAR  and  VAAR  deviations. 
This  is  prescribed  in  order  to  provide  for 
a  single  office  for  such  deviation 
approval. 

The  VAAR  revised  coverage  for  the 
VA  Contracting  Officer  Certification 
Program  includes  several  amendments 
intended  to  strengthen  the  program  by 
clarifying  the  warranting  process  and 
clearly  specifying  that  lack  of  progress 
in  attaining  requisite  training 
requirements  could  resuH  in  loss  uf 
contracting  authority. 

VA  finds  good  cause  exists  for  making 
these  regulations  final  without  previous 
publication  of  a  notice  of  proposed 
rulemaking.  All  the  changes  are  internal 
VA  management  policies  and  public 
participation  is  therefore  unnecessary  (5 
U.S.C.  553(d)(3)). 

IL  Executive  Order  122»1 

I'ursuant  to  the  memorandum  from  the 
Director,  Office  of  Management  and 
Budget,  to  the  Administrator,  Office  ai 
Information  and  Regulatory  Affairs. 


dated  December  13, 1984,  this  proposed 
rule  is  exempt  from  sections  3  and  4  of 
Executive  Order  T2291. 

in.  Regulatory  Flexifaility  Act  ^FA) 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  no4  be 
published,  these  amendments  do  not 
come  within  the  term  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601(2],  and  are  therefore  not 
subject  the  requirements  of  the  AcL 
Nevertheless,  these  amendments  wiQ. 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601-612. 

IV.  Paperwork  Reduction  Act 

Those  amendments  do  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  the  public  which 
refjulre  the  approval  of  the  Office  of 
Management  and  Budget  under  44  U.S.C. 
3501  et  seq. 

List  of  Subjects  in  48  CFR  Part  801 

Government  procurement. 

Arproved;  July  25, 1989. 
Edward ).  Oerwinski, 
Spi  retary. 

In  43  CFR  Chapter  8,  Part  801  is 
a.^lended  as  follows; 

1.  The  authority  ciiation  for  Parts  823 
and  829  continues  to  read  as  follows: 

Autkortty:  M  U.S.C.  210  and  40  U.S.C. 
4RHI.-:). 

2.  Part  801  is  amended  by  revising  the 
title  to  read  ns  follows: 

PART  801- VETERANS  AFFAIRS 
ACQUISITION  REGULATION  SYSTEM 

801.003    [Amended] 

3.  In  801.000  remove  the  word 
"Administration  "  and  insert  in  its  place, 
the  word  "Affairs". 

801.  f02    (Amended] 

4.  In  801.102  remove  the  word 
"Adm.inislrator"  and  insert  in  its  place, 
the  word  "Secretary". 

801.104-1    [Amemted] 

.5.  In  801.104-1  remove  the  word 
"Administration"  wherever  it  appears 
and  insert  in  its  place,  the  word 
"Affairs". 

801.291    [Amemtedf 

6.  In  801.201  remove  tfie  words 
"Veterans'  Adrrrinisfrations"  and  insert 
in  their  place,  the  word  "Department  of 
Veterans  Affdirs". 

801.201-t    (AfiienriMl) 

7.  In  801.201-1  remove  the  words 
"Procurement  and  Supply"  and  irrsert  in 
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their  place,  the  words  "Acquisition  and 
Materiel  Management",  and  remove  the 
words  "Veterans'  Administration  and 
insert  in  their  place,  the  words 
"Department  of  Veterans  Affairs". 

a01.301    [AmwMted] 

8.  In  801.301(a)  remove  the  word 
"Administrator"  and  insert  in  its  place, 
the  word  "Secretary",  and  in  801.301  [cj, 
in  the  undesignated  paragraph,  remove 
the  words  "Director.  Office  of 
Procurement  and  Supply  (91)"  and  insert 
in  their  place,  the  words  "Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (93)". 

801.301-70    [AmendMQ 

9.  In  801.301-70(b)(2)  remove  the 
words  "Director.  Office  of  Procurement- 
and  Supply  (91)"  and  insert  in  their 
place,  the  words  "Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (93)",  and  remove  the 
words  "Director,  Office  of  Procurement 
and  Supply"  and  insert  in  their  place, 
the  words  "Deputy  Assistant  Secretary 
for  Acquisition  and  Materiel 
Management". 

801.303  [Amended] 

10.  In  801.303  remove  the  words 
"Director.  Office  of  Procurement  and 
Supply"  and  insert  in  their  place,  the 
words  "Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management", 
and  remove  the  words  "Office  of 
Procurement  and  Supply"  and  insert  in 
their  place,  "Office  of  Acquisition  and 
Materiel  Management". 

801.304  [Amended] 

11.  In  801.304  remove  the  words 
"Procurement  and  Supply"  and  insert  in 
their  place,  the  words  "Acquisition  and 
Materiel  Management". 

12.  Section  801.403  is  revised  to  read 
as  follows: 

801.403    Individual  deviations. 

(a)  When  contracting  officers  consider 
it  necessary  to  deviate  from  the  policies 
set  forth  in  the  FAR  or  VAAR,  a  request 
for  authority  to  do  so  will  be  submitted 
to  the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(93).  The  request  will  clearly  set  forth 
the  circumstances  warranting  the 
deviation  and  nature  of  the  deviation. 

(b)  When  a  deviation  in  an  individual 
case  is  authorized  by  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management,  the  authorization 
will  be  filed  in  the  purchase  or  contract 
file,  whichever  is  appropriate.  The 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
will  review  each  deviation  authorized 
and  when  considered  necessary  either 
prepare  a  change  to  the  VAAR  or 


recommend  a  change  to  the  FAR  through 
the  CAA  Council. 


801.404    [Amended] 

13.  In  801.404.  remove  the  words 
"Director.  Office  of  Procurement' and 
Supply"  wherever  they  appear  and 
insert  in  their  place,  the  words  "Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Mangement",.and  remove  the 
word  "Administrator"  and  insert  in  its 
place,  the  word  "Secretary". 


801.470    [Amended] 

14.  In  801.470(b)  remove  the  words 
"Veterans'  Administration"  and  insert  in 
their  place,  the  words  "Department  of 
Veterans  Affairs". 


801.602    [Amended] 

15.  In  801.602(a)  remove  the  word 
"Administrator"  and  insert  in  its  place, 
the  word  "Secretary",  and  remove  the 
words  "Director,  Office  of  Procurement 
and  Supply"  and  insert  in  their  place, 
the  words  "Deputy  Assistant  Secretary 
for  Acquisition  and  Materiel 
Management". 

16.  In  801.602-2,  paragraphs  (a)  and 
(b)  are  revised  to  read  as  follows: 

801.602-2    Responsibilttles. 

(a)  In  the  administration  of  a  contract, 
many  problems  can  and  do  arise  that 
make  the  advice  and  assistance  of  the 
General  Counsel  either  desirable  or 
necessary.  The  final  decision  as  to  the 
action  to  be  taken,  however,  must  be 
made  by  the  contracting  officer  in  each 
instance.  To  reduce  to  the  absolute 
minimum  the  possibility  of  litigation 
resulting  from  his/her  decision,  the 
contracting  officer  shall,  except  as 
provided  in  paragraph  (c)  of  this  section, 
submit  the  problem  thiough  channels  in 
sufficient  detail  to  the  General  Counsel 
for  advice  or  assistance. 

(b)  While  legal  review  and 
concurrence  of  the  General  Counsel  is 
required  prior  to  a  default  termination, 
in  some  cases  where  a  quick  response  is 
necessary,  this  review  can  be  expedited 
by  express  mailing  or  telefaxing  the 
default  letter  and  related  documents 
which  are  required  to  make  an 
evaluation  directly  to  the  General 
Counsel  (025).  The  default  termination 
letter  should  contain,  at  a  minimum,  the 
following: 

(1)  The  proposed  tennination  (FAR 
49.102): 

(2)  An  explanatibn  6i  what 
necessitated  the  default,  including  the 
reasons  why  the  contracting  officer 
considers  the  contractor  to  be  in  default; 

(3)  A  statement  that  the  factors  set 
forth  in  FAR  49.402-3(f)  have  been  fully 
considered;  and 


(4)  Final  decision  language  and  appeal 
rights. 

17.  Section  801.602-3  is  added  to  read 
as  follows: 

801 .602-3    Ratification  of  unauttiorized 
commitments. 

(a)  Contracting  officers  shall  not  ratify 
contractual  commitments  made  by  other 
VA  personnel  without  prior  approval  as 
prescribed  below.  Such  unauthorized 
commitments  include  commitments 
made  by  other  contracting  officers 
which  exceed  their  respective 
contracting  authority  as  well  as 
unauthorized  commitments  made  by 
individuals  lacking  contracting 
authority. 

(1)  At  field  stations,  for  supplies, 
services  and  construction,  the  approving 
authority  is  the  director  of  the  field 
facility  concerned. 

(2)  For  central  office  contracting 
officers,  for  supplies,  and  services  and 
construction,  the  approviiig  authorities 
are  the  heads  of  the  administrations  and 
directors  of  the  staff  offices  concerned, 
and  the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management. 

(3)  For  acquisitions  of  leasehold 
interest  in  real  property  the  approving 
authority  is: 

(i)  The  Deputy  Assistant  Secretary  for 
Facilities,  for  1-5,000  square  feet,  and  for 
1-100  parking  spaces  costing  less  than 
$50,000  per  annum. 

(ii)  The  Assistant  Secretary  for 
Acquisition  and  Facilities  for  5,001- 
20,000  square  feet,  and  for  parking 
spaces  exceeding  100  which  cost  less 
than  $100,000  per  annum. 

(iii)  The  Deputy  Secretary  for  20,001 
square  feet  and  above,  and  for  parking 
spaces  exceeding  100  which  cost  more 
than  $100,000  per  annum. 

(4)  This  approval  authority  shall  not 
be  redelegated. 

(b)  Requests  received  by  contracting 
officers  for  ratification  of  commitments 
made  by  personnel  lacking  contracting 
authority  shall  be  processed  as  follows: 

(1)  The  individual  who  made  the 
unauthorized  contractual  commitment 
shall  furnish  the  contracting  officer  all 
records  and  documents  concerning  the 
commitment  and  a  complete  written 
statement  of  facts,  including,  but  not 
Umited  to,  a  statement  as  to  why  the 
procurement  office  was  not  utilized,  why 
the  proposed  contractor  was  selected 
and  a  list  of  other  sources  considered, 
description  of  work  to  be  performed  or 
products  to  be  furnished,  estimated  or 
agreed  contract  price,  citation  of 
appropriation  available,  and  a  statement 
of  whether  the  contractor  has 
commenced  performance. 
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(2)  The  contracting  officer  will  review 
the  file  and  forward  it  to  the  approving 
authority  specified  in  paragraph  (a)  of 
this  section  with  any  comments  or 
information  which  should  be  considered 
in  evaluation  of  the  request  for 
ratification.  If  legal  review  is  desirable, 
the  approving  authority  will  coordinate 
the  request  for  ratification  with  the 
Office  of  General  Counsel  or  the  District 
Counsel,  as  appropriate. 

(3)  If  ratification  is  authorized,  the  file 
will  be  returned  to  the  contracting 
officer  for  issuance  of  a  purchase  order 
or  contract,  as  appropriate. 

(c)  In  the  case  of  otherwise  proper 
contract  awards  made  by  contracting 
officers  in  excess  of  the  limits  of  their 
delegated  authority,  the  need  for 
ratiiication  will  be  brought  to  the 
attention  of  the  head  of  the  contracting 
activity.  That  individual  will  take  such 
action  as  may  be  indicated  to  preclude 
future  instances  of  such  awards. 

18.  In  801.602-70,  paragraphs  (a) 
introductory  text,  (a)(1),  (a)(2),  (a)(3). 
(a)(4)ivi),  (a)(4)(vii).  (b)f2),  (d),  and 
(h)(1),  and  (h)(2)(i)  are  revised,  and 
paragraph  (j)  is  added,  to  read  as 
follows: 

801.602-70    Legal/tectinicai  review 
requirements  to  be  met  prior  to  contract 
execution. 

(a)  The  following  categories  of 
proposed  contracts  and  agreements  will 
be  reviewed  and  concurred  in  by  the 
Office  of  Acquisition  and  Materiel 
Management  prior  to  contract  execution. 
(Additionally,  the  Office  of  Acquisition 
and  Materiel  Management  may.  when 
considered  necessary,  request  preaward 
technical  review  regardless  of  dollar 
value).  Office  of  General  Counsel  legal 
reviews  of  such  proposed  contracts  and 
agreements  will  be  performed  when 
requested  and  determined  necessary  by 
the  Office  of  Acquisition  and  Materiel 
Management.  (Excluded  from  this 
requirement  is  the  Marketing  Center 
which  will  perform  its  own  technical 
reviews  at  the  thresholds  herein 
prescribed.  The  Marketing  Center  will 
receive  preaward  legal  review  of 
solicitation  from  the  General  Counsel 
staff  located  in  Hines,  lUionis). 

(1)  All  negotiated  and  sealed  bid 
contracts  (except  as  specified  in  (a)(2) 
and  (a)(3))  exceeding  $250,000  in  either 
appropriated  or  nonappropriated  funds. 
This  includes  indefinite  quantity 
contracts  when  expenditures  of  $250,000 
or  more  can  reasonably  be  expected, 
and  multiyear  contracts  in  which 
$250,000  or  more  will  be  expended  over 
the  life  of  the  contract.  (Note  also  that 
multiyear  contracts  also  require  review 
any  time  the  cancellation  ceiling 


exceeds  20  percent  of  the  contract 
amount  (see  817.1)). 

(2)  All  fixed  price,  sealed  bid 
construction  contracts  involving 
$500,000  or  more  in  either  appropriated 
or  unappropriated  funds. 

(3)  All  8(a)  contracts  exceeding 
$500,000. 

(4)  *    •    * 

(vi)  Competitive  contracts  exceeding 
$50,000  and  noncompetitive  contracts 
exceeding  $200,000,  for  scarce  medical 
specitilist  services. 

(vii)  Competitive  contracts  exceeding 
$50,000  and  noncompetitive  contracts 
exceeding  $200,000  for  the  mutual  use.  or 
exchdn^e  of  use,  of  specialized  medical 
resources. 

*  w  *  *  * 

(bl  •  '  * 

(2)  Contract  modifications  granting  a 
time  extension  of  more  than  20  days. 

***** 

(d)  Utility  construction  and 
connection  contracts  which  are 
developed  in  the  Office  of  Facilities  and 
cost  S-TO-OOO  or  more  will  be  be  reviewed 
by  General  Counsel  and  the  Deputy 
Assistant  Secretary  for  Facilities. 

(h)  ♦  — 

(1)  Agreements,  licenses,  easements, 
or  deeds  dealing  with  management,  sale, 
or  lease  of  properties  acTJired  by  VA  as 
a  result  of  liquidation  of  guaranteed, 
direct,  acquired  or  vendee  loans. 

(2)  *   *  * 

(i)  If  a  change  order  (unilateral 
agreement)  is  essential  for  the  logical 
process  of  the  contract,  the  Office  of 
Acquisition  and  Materiel  Management 
(93D)  shall  be  called  prior  to  issuing  the 
document.  (This  requirement  does  not 
apply  to  change  orders  issued  by  the 
Office  of  Facilities.) 

(j)  The  following  apparent  low 
responsive  and  responsible  bids/offers 
with  the  respective  solicitations  will  be 
submitted  for  the  review  of  the  Deputy 
Assistant  Secretary  for  Acquisition  and 
Materiel  Management  (93D),  prior  to 
award: 

(1)  Negotiated  contract  actions  in  the 
Office  of  Facilities  which  exceed  $2 
million. 

(2)  Bids/offers  for  construction 
contracts  to  be  awarded  by  VHS&RA 
facilities  which  exceed  $5  million. 

(3)  Bids/offers  for  service  contracts, 
including  A/E,  which  exceed  $2  million, 
and 

(4)  Bids/offers  for  supply  contracts 
which  exceed  $5  million  in  total 
evaluated  cost  (excluding  FSS  contracts 
awarded  by  VA  Marketing  Center). 

801.602-71    [Amended] 

19.  a.  In  801.602-71(b)  in  the  heading, 
remove  the  words  "Department  of 


Medicine  and  Surgery"  and  insert  in 
their  place,  the  words  "Veterans  Hedllh 
Services  and  Research  Administration 
(VHS&RA)",  and  remove  the  word 
"Stations",  and  insert  in  its  place,  the  - 
wurd  "Facilities". 

b.  In  801 .602-71  (b)(1)  remove  the 
words  "Director.  Office  of  Procurement 
and  Supply"  wherever  they  appear,  and 
insert  in  their  place,  the  words  "Deputy 
Assistant  Secretary  for  Acquisition  and 
Mjteriel  Management". 

c.  In  801.602-71(b)(3)  remove  the 
words  "Director,  Office  of  Procurement 
and  Supply  (91)"  and  insert  in  their 
place,  the  words  "Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (93)",  and  remove  the 
words  "Office  of  Procurement  and 
Supply"  and  insert  in  their  place,  the 
words  "Office  of  Acquisition  and 
Materiel  Management". 

d.  In  801.602-71,  paragraph  (b)(4)  Is 
leinoved.  and  paragraphs  (b)(5),  (b)(6), 
and  (b)(7)  are  redesignated  as 
pnragraphs  (bl(4),  (b)(5).  and  (b)(6). 
respectively. 

e.  In  801.602-71,  in  newiy-designati'd 
paragraphs  (b)(5)  and  (b)(6),  remove  the 
words  "Director.  Office  of  Procurement 
and  Supply"  wherever  they  appear  and 
insert  in  their  place,  the  words  "Deputy 
Assistant  Sec-etary  for  -Acquisition  and 
Materiel  Management". 

f  In  801.602-71,  in  paragraph  (c)(1) 
remove  the  word  "Counseling" 
wherever  it  appears  and  insert  in  i;,s 
place,  the  word  "Education",  in 
paragraph  (c)(2)  remove  the  word 
"station"  and  insert  in  its  place,  the 
word  "facility",  and  in  paragraph  (rj(2) 
remove  the  words  "appropriate  Regional 
Director"  and  insert  in  their  place,  the 
words  "Chief  Benefits  Director  for  Field 
Operations  (201)". 

20.  In  801.602-71,  newly  designated 
paragraph  (b)(4)  is  revised,  in  paragraph 
(c)  the  heading  is  revised,  paragraph  (d) 
is  revised,  and  paragraph  (e)  is  added,  to 
read  as  follows: 

S0 1 .602-7 1    Processing  contracts  for 
legal/tectmical  review. 

*  *  *  *  * 

(b)  *  *  * 

(4)  Proposed  facility-level 
modification  specified  in  801.607-70(h) 
will  be  forwarded  by  the  contracting 
officer  to  General  Counsel  (025),  through 
the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(93D). 

***** 

(c)  Veterans  Benefits  Aiiministratii'n 
field  facilities. 

***** 

(d)  Centra/  office.  Any  element  of 
contracting  prescribed  for  legal  review 
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in  801.602-70  originating  in  central 
office,  will  be  sobmitted  for  legal  review 
by  the  contracting  officer,  or  approving 
official  in  the  case  of  agreements  with 
other  Government  agencies  through  the 
Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(93D).  (Except  that  in  the  case  of  Office 
of  Facilities  contracts,  a  selected  sample 
of  contracts  will  be  processed  through 
the  Office  of  Acquisition  and  Materiel 
Management  (93D).  AH  other  Office  of 
FaciUties  contract  actions  identified  in 
801.602-70  will  be  sumitted  for  legal 
review  in  accordance  with  Office  of 
Facilities  procedures).  * 

(e)  All  bids/offers  required  to  be 
reviewed  prior  to  award  in  accordance 
with  801.602-70(j),  will  be  forwarded  to 
the  Deputy  Assistant  Secretary  for 
Acquisition  and  Materiel  Management 
(93D],  with  a  cover  letter  identifying: 

(1)  The  date  in  which  the  award  is 
anticipated; 

(2)  Responsibihty  determination 
results  or  efforts  ongoing; 

(3)  Determinations  of  price 
reasonableness; 

(4)  Explanation  of  proposed  award  to 
other  than  low  responsible  bidder/ 
offeror. 

21.  In  801.602-72.  paragraph  (d)  is 
revised  and  paragraph  (e)  is  added,  to 
read  as  follows: 

80 1 .602-72    Documents  to  be  submitted 
for  legal  review. 

***** 

(d)  For  contract  modifications 
described  in  801.602-70(b)  and  801.602- 
71(b)(4)  and  (d): 
***** 

(e)  For  bids/offers  submitted  as 
required  by  801.602-70(j).  the  following 
documents  will  be  provided: 

(1)  Request  for  contract  action, 
including  justification  of  need. 

(2)  The  solicitation. 

(3)  Abstracts  of  bids/offers. 

(4)  Price  negotiations  memorandum,  if 
applicable. 

(5)  Justification  and  approval  (see 
806.303).  if  applicable. 

(6)  Documents  relevant  to 
determination  of  contractor's 
responsibility. 

(7)  Documents  relevant  to  price 
reasonableness. 

801.603-71    [Amended] 

22.  In  801.603-71(b)  remove  the  word 
"station"  and  insert  in  its  place,  the 
word  "facility",  in  paragraph  (c)  remove 
the  words  "Veterans  Administration" 
wherever  they  appear  and  insert  in  their 
place,  the  words  "Department  of 
Veterans  Affairs",  and  in  paragraph  (d) 
remove  the  word  "Administration" 


wherever  it  appears  and  insert  in  its 
place,  the  word  "Affairs". 

801.603-72    [Amended] 

23.  Section  801.603-72  is  removed. 


801.670    [Amended] 

24.  In  801.670  remove  the  word 
"Administrator"  and  insert  in  its  place, 
the  word  "Secretary",  and  remove  the 
word  "Agency"  and  insert  in  its  place, 
the  word  "Senior". 

801.670-2    [Amended] 

25.  In  801.670-2(a)(8)  remove  the 
words  "Procurement  and  Supply"  and 
insert  in  their  place,  the  words 
"Acquisition  and  Materiel 
Management". 

801.670-3    [Amended] 

26.  In  801.670-3{a)  remove  the  word 
"station"  and  insert  in  its  place,  the 
word  "facility". 

27.  In  801.670^,  the  heading, 
introductory  text,  paragraphs  (a)(1)  and 
(a)(2).  and  (b)(1)  are  revised,  to  read  as 
follows: 

801.670-4    National  Cemetery  System. 

Authority  for  the  National  Cemetery 
System  to  procure  supplies,  equipment 
and  nonpersonal  services  is  delegated 
as  follows: 

(a)  *  *   * 

(1)  Chief,  Acquisition  Division. 
Monument  Service. 

(2)  Chief,  Transportation  Section, 
Monument  Service  and  Freight  Rate 
Specialist.  i 

(b)  •  *  *  I 

(1)  Director.  National  Cemetery 
System,  and  Deputy  Director,  National 
Cemetery  System. 

801.670-5    [Amended] 

28.  In  801.670-5(a)  remove  the  word 
"837.270"  and  insert  In  its  place,  the 
word  "837.2".  in  paragraph  (a)(2)  remove 
the  words  "Director,  Office  of  Personnel 
and  Labor  Relations",  and  insert  in  their 
place,  the  words  "Deputy  Assistant 
Secretary  for  Personnel  and  Labor 
Relations",  in  paragraph  (a)(6)  remove 
the  words  "Director,  Office  of 
Procurement  and  Supply"  and  insert  in 
their  place,  the  words  "Deputy  Assistant 
Director  for  Acquisition  and  Materiel 
Management",  in  paragraph  (a)(9) 
remove  the  word  "837.270"  and  insert  in 
its  place,  the  word  "837.2".  and  in 
paragraph  (b)  remove  the  words 
"Procurement  and  Supply"  and  insert  in 
their  place,  the  words  "Acquisition  and 
Materiel  Management". 

801.670-6    [Amended] 

29.  In  801.670-6  remove  the  words 
"VA  Department  of  Medicine  and 
Surgery"  and  insert  in  their  place,  the 


word  "VHS&RA".  and  remove  the 
words  "open  market  prosthetic  items 
or". 

801.680    [Amended] 

30.  In  801.680(d)  removie  the  word 
"Administrator's"  and  insert  in  its  place, 
the  word  "Secretary's". 

31.  In  801.690-1.  paragraphs  (h)  and  (j) 
are  revised  to  read  as  foDows: 


801.690-1    Definitions. 


(h)  "Certification"  means  an 
evaluation  that  the  candidate  has  the 
experience,  education  and  training  to 
perform  properly  the  duties  of  a 
contracting  officer. 


(j)  "Termination"  means  the 
revocation  of  contracting  authority  of  a 
contracting  officer  by  the  designating 
official.  Termination  provisions  are 
identified  in  801.690-6. 


801.690-2    [Amended] 

32.  In  801.690-2(a)  reniove  the  words 
"Veterans  Administration"  and  insert  in 
their  place,  the  words  "Qepartment  of 
Veterans  Affairs". 


801.690-3    [Amended] 

33.  a.  In  801.690-3(a)  remove  the 
words  "Director,  Office  of  Procurement 
and  Supply  (OP&S)"  and  insert  in  their 
place,  the  words  "Deputy  Assistant 
Secretary  for  Acquisition  and  Materiel 
Management  (A&MM)",  and  remove  the 
words  "Director,  OP&S"  and  insert  in  its 
place,  the  words  "Deputy  Assistant 
Secretary  for  A&MM". 

b.  In  801.690-3(c)  remove  the  word 
"shall"  and  insert  in  its  place,  the  word 
"may",  and  remove  the  word  "OP&S" 
and  insert  in  its  place,  the  word 
"OA&MM". 

c.  In  801.690-3(c)(l)  remove  the  word 
"(DM&S)"  and  insert  in  its  place,  the 
word  "(VHS&RA)". 

d.  In  801.690-3(d)  remove  the  word 
"OP&S"  wherever  it  appears  and  insert 
in  its  place,  the  word  "OA&MM",  and 
remove  the  words,  "Director,  OP&S". 
and  insert  in  their  place,  the  words 
"Deputy  Assistant  Secretary  for 
A&MM". 

34.  In  801.690-3,  paragraph  (b)  is 
revised  to  read  as  follows: 

801.690-3    ResponsibUitif  for 
administration  of  Contracting  Officer 
Certification  Program  (COCP). 

***** 

(b)  Heads  of  contracting  activities 
(HCA).  The  HCA  is  responsible  for 

(1)  Implementing  and  maintaining  an 
effective  and  efficient  program  for  the 
procurement  of  personal  property  and 
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nonpersonal  services  assigned  to  the 
activity. 

(2)  Establishing  adequate  controls  to 
ensure  compliance  with  applicable  laws 
and  regulations. 

(3)  Appointing  or  terminating 
appointments  of  contracting  officers  at 
the  Basic  Level  within  their  activity. 
Each  HCA  will  establish  procedures  for 
the  appointment  or  termination  of 
appointment  of  contracting  officers  at 
the  Basic  Level  to  include  maintenance 
of  records  on  individual  training  and 
experience,  as  well  as  appointment  and 
termination  actions. 

(1)  Recommending  to  the  designating 
official  the  appointment  or  termination 
of  appointment  of  contracting  officers  at 
the  Intermediate  and  Senior  Levels  of 
authority  based  on  candidate 
qualifications,  as  well  as  a  valid 
organizational  need. 
***** 

35.  In  801.690-4,  paragraphs  (c)(l)(i). 
{c)(3)(i)(A),  and  (f)  are  revised, 
undesignated  flush  paragraphs  are 
added  in  paragraphs  (c)(2)(i){C)  and 
(c)(3j(i)(D),  and  paragraph  (g)  is  added, 
to  read  as  follows: 

801.690-4    Selection. 

*        ♦        *        *        . 

(c)  *  *  * 

(1)  *  *  * 

(i)  Training — Forty  hours  of  basic 
acquisition  or  small  purchase  training 
that  can  be  accomplished  on  the  job  in 
formalized  courses  of  instruction.  If  on- 
the-job  training  is  conducted,  it  must  be 
documented  for  the  record  and  include  a 
brief  description  of  the  duties  and 
responsibilities  that  comprised  that 
training. 
***** 

(2)  *  *  * 
(j)  *  *   * 

(C)  *  *  * 

ATP  cour.ses  may  include  tests  or 
other  assessments  to  indicate  what 
information  has  been  learned  by  the 


student.  An  assessment  will  then  be 
made  to  determine  if  additional  formal 
or  on-the-job  training  is  needed. 

(3)   *   *   * 
(i)  *  *  * 

(A)  ATP  Level  /—Fundamentals  of 
Acquisition. 

***** 

(D)  *  *  * 

ATP  courses  may  include  tests  or 
other  assessments  to  indicate  what 
information  has  been  learned  by  the 
student.  An  assessment  will  then  be 
made  to  determine  if  additional  forn-al 
or  on-the-job  training  is  needed. 
***** 

(f)  Candidates  who  do  not  meet  the 
minimum  qualifications  established  in 
this  sertion,  may  be  granted  interim 
appointments  in  accordance  with 
801.690-7. 

(g)  The  Privacy  Act  of  1974  applies  to 
the  information  collected  during  the 
selection  and  appointment  of 
contracting  officers. 

801.690-5    [Amended] 

36.  In  801.690-5{a)  remove  the  word 
"Director,  OP&S "  and  insert  in  its  place, 
the  word  "Deputy  Assistant  Secretary 
for  A&MM". 

37.  801.690-6  is  revised  to  read  as 
follows: 

801.690-6    Termination. 

(a)  The  designating  official  may 
revoke  the  appointment  of  a  contracting 
officer  at  any  time  after  evaluation  of 
written  recommendations  by  an  HCA  or 
other  management  officials  based  on: 

(1)  The  fact  that  the  need  for  the 
appointment  no  longer  exists; 

(2)  Personnel  actions  such  as 
resignation  or  retirement; 

(3)  Cause.  (Cause  covers  such  areas 
as,  e.g.,  unsatisfactory  performance, 
official  misconduct  pending  criminal  or 
administrative  investigations,  failure  to 
meet  training  requirements.) 


(b)  Situations  involving  termination  of 
contracting  authority  of  contracting 
officers  for  cause  should  be  discussed 
with  the  servicing  Personnel  Office  to 
determine  impact,  if  any,  on  the 
employee's  continued  employment. 

38.  In  801.690-7  a  sentence  is  added  at 
the  end  of  paragraph  (a),  and 
paragraphs  (b)  and  (d)  are  revised  to 
read  as  follows: 

80 1 .690-7    interim  appointment  provisions. 

(h)  *  *  *  Failure  to  complete 
minimum  training  requirements  within 
the  time  frame  may  result  in  the  loss  of 
the  interim  appointment. 

(b!  If  training  requirements  are  met 
during  the  interim  appointment  period 
through  the  ATP,  a  permanent  warrant 
may  be  issued  by  the  designating  officidl 
upon  satisfactory  completion  of  all  the 
required  courses.  Where  equivalent 
courses  have  been  completed, 
appropriate  documentation  (copies  of 
course  certificates)  must  be  submitted 
befo'-e  a  permanent  warrant  can  be 
issiipd. 
***** 

(d)  Interim  appointments  shall 
normally  not  exceed  a  2-year  period. 

39.  Section  801.690-8  is  revised  to  read 
as  follows: 

80 1 .690-8    Distribution  of  SF  1 402, 
Certificate  of  Appointment 

(a)  The  original  SF  1402,  Certificate  of 
Appointment,  shall  be  provided  to  the 
appointed  contracting  officer  and 
displayed  at  the  contracting  officer's 
duty  station. 

(b)  A  copy  of  the  certificate  will  be 
filed  in  the  delegation  of  authority  file 
and  another  copy  will  be  furnished  to 
the  fiscal  activity. 

(c)  Each  certificate  will  be  serially 
numbered. 

(FR  Doc.  89-17838  Filed  8-2-89;  8:45  am) 
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This  SMtion  of  th«  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed -issuance  of  niles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  njle 
maldng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Inmilgnrtlon  and  Naturalization 
Sarvlea 

SCFR  Part  210 
[INSNOJ1221-M] 

Adjuatmant  to  Pannanant  Raaidant 
Statua 

agency:  Immigration  and  Naturalization 

Service.  lustice. 

actioh:  Proposed  rule. 

summary:  This  rule  amends  procedures 
for  the  adjustment  of  status  of 
applicants  under  section  210  of  the  Act 
from  temporary  resident  status  to 
permanent  resident  status.  This  rule  will 
remove  the  burden  on  the  alien  for 
determining  whether  they  have 
maintained  temporary  resident  status. 
DATE  Comments  must  be  received  on  or 
before  September  5, 1989. 
ADDRESS:  Written  comments  should  be 
mailed  in  triplicate  to  the  Deputy 
Assistant  Commissioner,  Special 
Agricultural  Worker  Programs, 
Immigration  and  Naturalization  Service, 
425 1  Street,  NW.,  Washington,  DC 
20536,  or  delivered  to  Room  5250  at  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Aaron  Bodin,  Deputy  Assistant 
Commissioner,  Special  Agricultural 
Worker  Program  (SAW),  202-786-3658. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  210(a)(2]  of  the  Act,  aliens  are 
to  be  automatically  adjusted  from 
temporary  resident  status  to  permanent 
resident  status. 

Section  210.5(b](2]  is  removed  as  the 
Service  has  determined  that  the 
procedures  for  determining  maintenance 
of  status  are  unduly  burdensome  on 
aliens  and  the  Service  and  are  not 
necessary  because  aliens  who  are  found 
deportable  are  subject  to  deportation 
even  after  adjustment.  Since  the 
adjustment  is  automatic  an  eligible 
alien  will  only  be  required  to  appear  at  a 
Service  ofGce  for  ADIT  processing,  i.e., 


preparation  of  Form  I-C51.  Alien 
Registration  Receipt  Card. 

Section  210.5(bH3)  ia  redesignated  as 
(b)(2)  and  revised  to  indicate  that  an 
ahen  must  also  present  proof  of  identity 
upon  appearance  for  ADIT  processing. 
Ilie  Service  will  attempt  to  contact 
aliens  through  a  notice  to  appear 
advising  them  of  the  adjustment  and 
necessity  to  appear  at  a  Service  office 
with  proof  of  identity  fbr  the  ADIT 
processing.  Such  contact  may  occur 
before  or  after  the  adjustment  date. 

In  accordance  with  S  U.S.C.  605(b],  the 
Commissioner  of  the  laimigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  signiBcant  adverse 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule  is  not 
a  major  rule  within  the  meaning  of 
secUon  1(b)  of  E.0. 12291. 

Lists  of  Subjects  B  CFR  Part  210 

Aliens,  Permanent  resident  status. 

Accordingly,  Chapter  I  of  Title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210-SPECiALAGRiCULTURAL 
WORKERS  I 

1.  The  authority  citation  for  Part  210 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  HOB.  1180. 8  CFR  Part  2. 

2.  Section  210.5  is  amended  by 
revising  the  heading  of  paragraph  (b), 
revising  paragraph  (bXl).  removing 
paragraph  (b)(2)  and  redesignating 
paragraph  (b)(3)  as  (b](2)  with  revisions, 
to  read  as  follows: 

§  210.5    Adjustment  to  permanent  resktont 
status. 


(b)  ADIT  processing— [l]  General.  To 
obtain  proof  of  permanent  resident 
status  an  alien  described  in  paragraph 
(a)  of  this  section  must  appear  at  a 
legalization  or  Service  office  designated 
for  this  purpose  for  preparation  of  Form 
1-551,  Alien  Regi8tratk>n  Receipt  Card. 
Such  appearance  may  be  prior  to  the 
date  of  adjustment,  but  only  upon 
invitation  by  the  Service.  Form  1-551 
shall  be  issued  subsequent  to  the  date  of 
adjustment. 

(2)  Upon  appearanoe  at  a  Service 
office  for  preparation  of  Form  1-551,  an 
alien  must  present  proof  of  identity, 
suitable  ADIT  photographs,  and  a 


fingerprint  and  signature  must  be 
obtained  from  the  alien  on  Form  1-89. 

Date:  July  14, 1989.  . 

James  A.  Puleo,  | 

Acting  Associate  Commissioner, 
Examinations,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  89-18070  Filed  8-2-89;  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

14  CFR  Part  71 

[Airspace  Docket  No.  88-AWA-6] 

Proposed  Alteration  and  Revocation 
of  Federal  Ainifaya 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  descriptions  of  several  Federal 
airways  located  in  the  states  of  North 
Dakota,  South  Dakota,  Ohio,  and 
Indiana  by  revoking  soma  airway 
segments  and  renumbering  other 
segments.  This  action  supports  FAA's 
agreement  with  the  International  Civil 
Aviation  Organization  (ICAO)  to 
remove  all  alternate  airway  segments 
from  the  National  Airspace  System 
(NAS).  j 

DATES:  Comments  must  be  received  on 
or  before  September  21, 1089. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500,  Docket  No. 
88-AWA-6,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
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Adminislration,  WO  Independence 
Avenue  SW.,  Washington,  DC  29591; 
telephone:  {202)  2IBI7-02aO. 
SUPPLEMENTARY  INPORMATiON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sul»uttiBg  such  writtai  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
dscisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  eneiigy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  sdoiowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those -comments  a  self -addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Dodiet  No.  66- 
AWA-&"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  die  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  li^t  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvaUabmtyofNPKM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM^s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

ThePRqraud 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulartions  tl4  CFR  Part  71)  to 
alter  &e  descriptions  of  VOR  Federal 
Airways  V-15,  V-462,  V-28,  V-412,  V- 
148,  V-80,  V-78,  and  V-159  located  in 


the  states  of  North  Dakota,  SouA 
Dakota,  Ohio,  and  i~<""Mt.  by  removing 
all  akemate  airway  HnsignaHonn  These 
airways  are  As  final  eegmebts  of 
alternate  airways  that  must  be  removed 
from  the  NAS  per  our  agieemait  with 
ICAO.  Section  71.123  of  Part  71  of  the 
Federal  Aviation  Regulatiops  was 
republished  in  Handbook  7400.6E  dated 
Jcinuary  3, 1969. 

ThePAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  curre"t  It 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"signifscant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
80  minimaL  Since  fliis  is  a  routine  matter 
that  will  only  aHect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  win  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

Lis:  of  Subjects  is  14  CHI  Pot  71 

Aviation  safety,  VOR  federal  airways. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71— DESiGNATiON  OF  FEDERAL 
AJRW  AYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Antliority:  49  VS.C.  lS48(a].  1354(a].  1510; 
Executive  Order  10854;  49  U.S.C.  lQ6(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 

S  71.123    [Amended] 

2.  Section  71.123  is  amended  as 
follows: 

V'-15t  Amended] 

By  removing  the  words  "Huron,  SD, 
including  a  west  alternate  from  Sioux  Falls  to 
Huron  via  Mitchell,  SD,  Aberdeen,  SD, 
including  a  W  alternate;". 

V-462  [Revised] 

From  Fort  Dodge.  LA;  Sioux  Falls,  SD; 
Mitchell,  SD;  Huron,  SD;  INT  Huron  343'  and 
Aberdeen,  SD,  193°  radials;  to  Aberdeen. 

V-»(Aiiiwilliiil] 

By  removing  the  words  "including  a  S 
alternate;". 


V-ftUtKavia«d] 

From  Huron,  "SD;  TNT  Huron  108*  and 
Redwood  Palls,  MN,  25S*  radials;  Redwood 
Falls;  INT  Kedwood  Falls -(Wr  and  Ftyfa^ 
Cloud,  MN,  Z70'  ndiab;  to  Flying  Oeud. 

V-148  [Amended] 

By  removing  the  wokIs  "inokidiqg  an  S 
alternate,". 

V-80  [Revised] 

From  Akron,  CO;  North  Platte,  NE;  O'Neill, 
NE;  Sicux  Falls.  SD;  INT  Sioux  Falls  OTO'  and 
Redwood  Falls,  MN,  221*  radials;  to  Redwood 
Falls. 

V-78  [Amend«i] 

By  removing  the  words  "includiag  a  S 
alternate;". 

V-ia[Anwiided] 

Add  to  the  end  of  the  description  "Hmxm, 
ED;  INT  Huron  072*  and  Walertown,  SD,  223° 
radiak;  to  Watertown.". 

Issued  in  Washington,  DC  on  ]uly  25, 1989. 

Harold  W.BKker, 

Manager,  Airspaoe-Rules  and  Aeronautical 
Information  Division. 

[FR  Doc.  89-18125  Ffled  B-2-W;  8:45  am] 
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14  CFR  Part  75 

[Airspace  Docket  Na  a9-AEA-8] 
Proposed  Alteration  of  Jet  Route  J^ 

AQENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACVKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
the  description  of  Jet  Route  J-8  between 
Charleston,  WV,  and  Casanova,  VA 
The  realignment  of  1-8  would  utilize  the 
route  more  efficiently  in  conjunction 
with  other  jet  routes  in  the  vicinity.  The 
realignment  of  1-8  would  allow  for  more 
separation  between  air  traffic  traversing 
those  routes. 

DATES:  Comments  must  be  received  on 
or  before  September  21. 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  A£A-50a  Docket  No. 
89-AEA-8,  Federal  Aviation 
Administration,  ^  International 
Airport  The  Fitzgerald  Federal  Building, 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  6:30  ajn.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  016,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 
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PM  RIHTim  INPOmiATKWI  CONTAPn 
Jesse  B.  Bogan.  Jr.,  Airspace  Branch 
(ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
TrafGc  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9253. 

suppLnKNTARv  mromiATiON: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-8."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  simmiarizing 
such  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaUabilityofNPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue  SW.,  Washingtoa  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  75)  to 
alter  the  description  of  J-8  between 
Charleston,  WV,  and  Casanova.  VA. 
This  change  would  allow  for  more 
separation  between  J-6  and  J-8,  thereby 
allowing  for  more  separation  between 
air  traffic  traversing  those  routes.  This 
action  would  increase  safety  in  the 
designated  area.  Section  75.100  of  Part 
75  of  the  Federal  Aviation  Regulations 
was  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operatioaally  current.  It, 
therefore — (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  75 

Aviation  safety,  Jet  routes. 

The  Proposed  Ameadment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  Part 
75  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  75)  as  follows: 

PART  75— ESTABUSHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854:  49  U.S.C.  106(g) 
(Revised  Pub.  L.  97-446.  January  12. 1983);  14 
CFR  11.69  I 

S  75.100    [Amendedl 

2.  S  75.100  is  amended  as  follows: 

)-8  [Amended] 

By  removing  the  wards  "INT  Charleston 
085"  and  Casanova.  VA,  262*  radials;"  and 
substituting  the  words  "INT  Charleston  902* 
T(095"M)  and  Casanova,  VA.  253°  T(259'M) 
radials;' 


Issued  in  Washington,  DC,  on  July  27, 1989. 
Jeny  W.  Boll. 

Acting  Manager.  Airspace'Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  69-18126  Filed  8-e-69;  8:45  am] 

BIUJNO  CODE  4«10-1»-« 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  327 

RIN  3220-AA65 

Available  for  Work 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  hereby  proposes  to 
amend  Part  327  of  its  relations  under 
the  Railroad  Unemployment  Insurance 
Act  to  clarify  the  meaning  of  the  phrase 
"available  for  work"  as  used  in  section 
l(k)  of  the  Act  (45  U.S.C.  351(k)). 

date:  Comments  must  be  received  on  or 
before  September  5, 1989. 

ADDRESS:  Office  of  Secretary  to  the 
Board,  Raih-oad  Retirement  Board,  844 
Rush  Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  W.  Sadler,  General  Attorney, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago,  Illinois  60611;  (312)  751- 
4513  (FTS)  386-4513. 

SUPPlf  MENTARY  INFORIMTION:  To 

receive  unemployment  benefits  tmder 
the  Railroad  Unemployment  Insurance 
Act  (Act),  an  unemployed  railroad 
employee  must  be  available  for  work, 
that  is,  ready  and  willing  to  work.  45 
U.S.C.  351(k).  The  Board  proposes  to 
amend  Part  327  of  its  regulations  to 
delineate  certain  conditions  under 
which  an  imemployed  employee  will  be 
considered  as  not  available  for  work 
and  thus  not  eligible  for  benefits. 

Initially,  the  Board  proposes  to  amend 
S  327.10(a)  to  take  into  consideration  die 
revisions  made  to  Part  825  of  this 
chapter,  which  permits  registration  for 
unemployment  benefits  by  mail.  Under 
the  mail-in  procedure,  upon  receipt  of  a 
claim  for  unemployment  benefits  the 
Board  will  notify  the  claimant's  base 
year  employer.  If,  within  a  period  of 
time  prescribed  by  the  Board,  the 
employer  presents  no  evidence 
regarding  the  claimant's  availability  for 
work,  the  claimant  shall  initially  be 
considered  to  be  available  for  work. 

In  addition,  the  Board  proposes  to  add 
five  new  paragraphs  to  \  327.10  to 
further  describe  circumstances  under 
which  an  employee  would  be  considered 
not  available  for  work. 
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Proposed  new  paragraph  (d)  provides 
that  an  employee  who  works  fewer  than 
five  days  a  week  but  is  £ontinueusly 
employed  from  week  to  week  under  a 
schedule  that  provides  the  equivalent  of 
full-time  work  shall  not  be  considered  to 
be  available  for  work  on  his  or  her  days 
off.  Under  the  Act  an  individual  may  be 
paid  benefits  for  days  of  unemployment, 
not  to  exceed  10,  wiflrin  a  14-day 
registration  period.  Four  days  of 
unemployment  wnthin  a  14-doy 
registration  period  are  considered 
normal  rest  days,  which  are  not 
compensaLle  under  the  Act  Individuals 
who  work  compressed  work  weeks  may 
have  more  than  four  rest  days  within  a 
14-day  registration  period  but  yet  are 
essentially  employed  full-time.  Under 
this  proposed  rule  such  individuals  will 
not  be  considered  as  available  for  work 
on  these  additicnal  rest  days  and  would 
not  receive  benefits  for  those  days. 

The  ne'v  paragraph  (e)  proposed  to  be 
added  to  §  327.10  provides  that  an 
employee  who  voluntarily  leaves  work 
to  attend  school  shall  be  presumed  not 
available  for  work.  It  also  proposes  to 
provide  guidance  on  determining 
availability  for  work  in  other  cases 
where  an  employee  is  enrolled  in  a 
school  or  trauiing  course. 

The  proposed  new  paragraph  (f) 
provides  that  an  employee  in  train  and 
engine  service  who  does  not  work  on  a 
day  or  days  because  he  or  she  expects 
to  work  the  maximimi  mileage  permitted 
in  a  month  under  a  work  agreement  is 
not  considered  available  for  work  on 
such  day  or  days. 

New  paragraph  (g)  provides  that  an 
individual  in  prison  or  jail  or  otherwise 
confined  by  a  governmental  unit  shall 
not  be  considered  available  for  work 
and  thus  not  eligible  for  unemployment 
benefits.  This  includes  an  individual 
who  has  been  released  fi-om 
confinement  under  a  furlough  program. 
An  individual  would  not  be  considered 
Qs  unavailable  for  work  solely  because 
he  or  she  is  out  on  bail  awaitiDg  trial  or 
because  he  or  she  is  on  parole  or 
probation  after  conviction  for  a  crime. 

New  paragraph  (h)  prvides  diat  a  train 
and  engine  service  employee  aaa^ed  to 
pool  service  will  not  l»  considered 
available  for  work  on  any  day  on  which 
he  or  she  would  have  worked  if  he  or 
she  had  not  missed  his  or  her  turn  in 
pool  service  employment. 

Finally,  the  Board  proposes  to  remove 
§  327.20,  which  provides  that  a  claimant 
should  not  be  considered  unavailable 
for  work  simply  because  he  or  she  was 
eiu'olled  in  training  imder  the  Manpower 
Development  Training  Act  of  1902.  Such 
training  programs  have  expired  and  &a 
section  is  thus  obsolete. 


The  Board  has  determined  that  tfaisii 
not  a  major  rule  under  Executive  Order 
12291.  Therefore,  no  regulatoi^  impact 
analysis  is  required.  There  axe  no 
information  collections  associated  with 
this  rule. 

List  of  Subjects  in  20  CFR  Part  327 

Railroad  employees.  Railroad 
unemploynsut  bcatefits. 

For  the  reasons  set  out  in  the 
preamble.  Title  20,  Chapter  n.  Part  327 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  327-{  AMENDED] 

1.  The  authority  citation  for  Part  327  is 
revised  to  read  as  follows: 

Authority:  45  U.S.C.  362(i),  362(1). 

2.  Section  327  J.  is  revised  to  read  as 
follovtrs: 

S  327.1    Introduction. 

The  Railroad  Unemployment 
Insurance  Act  provides  for  the  payment 
of  unemployment  benefits  to  qualified 
railroad  employees  for  daj's  of 
imemployment.  Under  section  l(k}  of  the 
Act,  an  unemployed  employee  must  be 
"available  for  work"  as  a  condition  of 
eligibility  for  imemplojTnent  benefits  for 
any  day  claimed  as  a  day  of 
unemployment.  This  part  defines  die 
phrase  "available  for  "work"  and 
explains  how  the  Board  will  apply  that 
pln^se  to  claims  for  unemployment 
benefits. 

3.  Section  327.10  is  amended  by 
revising  paragraph  (a)  and  by  adding 
new  paragraphs  (d)  through  (h)  as 
follows: 

§327.10   Cornktoraflonorawiiabimy. 

(a)  Initial  proof .  A  claimant  who 
registers  for  unemployment  benefits  in 
accordance  with  the  provisions  of  Part 
325  of  this  chapter  shall,  absent  any 
evidence  to  the  contrary,  imtial]y  be 
considered  available  for  work.  Evidence 
that  a  claimant  may  not  be  available  Tor 
work  shall  include  any  evidence 
provided  by  die  claimant's  base  year 
employer(s)  pm-suant  to  section  5(b)  of 
the  Railroad  Unemployment  Insurance 
Act. 


(d)  Equivalent  offuU-time  work.  (1)  A 
claimant  who  is  continuously  employed 
fi'om  we^  io  week  under  a  work 
schedule  that  provides  the  equivalent  of 
full-time  employment  shall  not  be 
considered  available  for  weik  with 
respect  to  any  rest  'day  or  other  non- 
work  day  within  a  14-day  registration 
period. 


(2)  The  fl|Q>lioaUon«f  Ais  fawigBiph 
(dj  may  beiUusfrated  by  the  iaUowii^ 


Example  fl).  A  dnmsnt^  reguhr  work 
schedule  requim  him  or  ber  to  mruik  five 
nine  boor  dsyi  one  week  followed  by  flnee 
nine  hour  days  and  one  eight  hoar  day  in1iw 
next  week,  llie  claimant  has  five  non-wodc 
days  witlrin  this  two-'week  period,  ^^x 
claimant  is  not  considered  cvailable  Tor  woik 
on  thoae  non-work  daiyt. 

Example  (2).  On  Monday  an  empkyee  who 
has  been  woiking  a  shift  which  hof 
Saturdays  and  Sundays  off  changes  to  a  shift 
which  normaljy  has  Wednesdays  and 
Thursdays  ofl.  As  a  consequence,  the 
employee  has  six  non-work  days  wiftnn  a  14- 
day  period.  Hie  employee  is  not  considered 
available  for  work  with  respect  to  any  of  tiie 
six  non-work  days. 

Example  (3).  An  employee  regularly 
receives  remuneration  for  40  hours  per  week 
by  working  10  hours  on  each  of  Tour  days  per 
week,  thus  givrng  him  or  her  six  rest  days  m  a 
14-day  period.  The  employee  will  not  t)e 
considered  available-far  work  on  tiie  rest 
d.iys. 

(e)  Attendance  in  school  or  training 
course.  (1)  A  claimant  who  has 
voluntarily  left  work  to  enroll  as  a 
sfcdent  in  en  educational  institution 
&hail  be  presiuned  not  to  be  available 
for  work.  For  the  purpose  of  this 
provision,  leaving  work  is  umsidsred 
voluntary'  when  the  claimant  on  hie  or 
her  own  initiative  Jeft  work  that  he  or 
she  could  have  continued  to  perform  but 
for  the  claimant's  decision  to  attend 
school.  In  all  other  cases,  this 
presumption  shall  not  apply,  but 
eligibility  shall  instead  be  determined 
0.1  the  basis  of  the  facts  of  each  case.  In 
each  such  case,  the  Haimant  shall  be 
given  an  opportunity  to  estabUsh  that  he 
or  bhe  remains  ready  and  willing  to 
engage  in  full-time  employment  for  hire. 
notv^'\thstanding  his  or  her  school 
atleridHDce.  If  a  claimant  is  enrolled  in  a 
vorational  training  program  at  a  trade  or 
technical  school,  he  or  she  shall  be 
corsi  jered  available  for  work  if  his  or 
her  rjrr»nt  prospects  for  wori(  are  poor 
and  thie  vocational  training  can 
reasonably  be  expected  to  increase  his 
or  iter  prospects  for  obtaining  new 
employment 

(2)  Exc.mplee.  The  application  of 
paragraph  (e)  may  be  illustrated  by  the 
following  examples: 

ExoT'ple  (1).  An  individual  is  laid  off  by  his 
or  her  railroad  employer.  Instead  of  looking 
for  other  employment,  tite  individtwl  decides 
to  enter  college  in  order  to  become  a  taacher. 
He  or  she  is  enrolled  as  a  fulMime  day 
student.  The  individual  is  not  available  for 
work. 

Example  (2).  An  employee  is  fuEknighed  by 
his  or  her  railroad  employer  and  will  not 
likely  be  able  to  return  to  railroad  work. 
After  making  a  ivaeonabie  effort  to  obtain 
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woric  and  finding  none,  the  individual  enrolls 
in  a  six  month  course  of  training,  which  upon 
completion  would  permit  him  or  her  to  obtain 
an  entry  level  job  in  the  data  processing 
industry.  The  individual  is  considered 
available  for  woiic  while  training  for  the  data 
processing  iob. 

(f)  Failure  to  work  in  anticipation  of 
maximum  mileage.  (1)  An  employee  in 
train  and  engine  service  who  voluntarily 
lays  off  woiic  in  anticipation  of  reaching 
the  maximum  mileage  or  eamings 
permitted  under  an  agreement  with  his 
or  her  employer  shall  not  be  considered 
available  for  work. 

(2]  Example.  Halfway  through  the 
month  an  engineer  has  worked  in  train 
service  covering  2000  miles.  By 
agreement  with  his  or  her  employer  he 
or  she  may  not  operate  a  train  in  excess 
of  3000  miles  per  month.  In  order  to 
allow  engineers  with  less  seniority  to 
perform  service,  the  engineer  lays  off 
work  for  five  days.  The  engineer  is  not 
considered  available  for  work  on  those 
days. 

(g)  Confinement.  A  claimant  who  is 
confined  in  a  penal  institution  or  is  in 
the  custody  of  a  Federal,  State  or  local 
governmental  imit  or  official  thereof 
shall  not  be  considered  available  for 
work.  An  individual  shall  not  be 
considered  in  the  custody  of  a 
governmental  unit  or  official  thereof  if 
he  or  she  has  been  released  on  bail  and 
is  awaiting  trial  or  he  or  she  has  been 
placed  on  probation  or  parole.  However, 
an  individual  who  has  been  released 
from  custody  by  a  governmental  unit  or 
official  thereof  under  a  program  that 
permits  leave  from  custody  of  a  short 
duration,  after  which  he  or  she  must 
return  to  custody,  shall  not  be 
considered  available  for  work  on  those 
days  on  which  he  or  she  is  on  furlough 
from  confinement. 

(h)  Missed  turns  in  pool  service.  A 
train  and  engine  service  employee 
assigned  to  pool  service  shall  not  be 
considered  as  ready  to  work,  within  the 
meaning  of  {  327.5(c)  of  this  part,  with 
respect  to  any  day  on  which  such 
employee  would  have  worked  if  he  or 
she  had  not  missed  his  or  her  tiun  in 
pool  service  employment. 

S  327.15    [AlTMfMtod] 

4.  Section  327>15,  Reasonable  efforts 
to  obtain  work,  is  amended  by 
substituting  in  paragraphs  (a)  thereof 
"8  325.3"  for  "5  325.13." 

S327JM)   [RMnoved] 

5.  Section  327.20,  Training  piusuant  to 
Pub.  L  87-415,  is  hereby  removed. 


By  Authority  of  the  Board. 
Beatrice  Ezeiski. 
Secretary  to  the  Board. 
[FR  Doc.  89-18151  Filed  8-2-89;  8:45  am] 

MLUNG  CODE  790S-01-M 

DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S-015] 
RIN  121S-AA59 

Electric  Power  Generation, 
Transmission,  and  Distribution; 
Electrical  Protective  Equipment; 
Correction 

AQENCY:  Occupational  Safety  and 

Health  Administration  (OSHA),  U.S. 

Department  of  Labor. 

action:  Proposed  rule,  notice  of  hearing; 

extension  of  written  comment  period; 

correction. 

SUMMARY:  This  notice  corrects  two 
dates  listed  in  the  notice  of  hearing  on 
the  proposed  standards  on  electric 
power  generation,  transmission,  and 
distribution  and  on  electrical  protective 
equipment.  The  hearing  notice,  which 
was  published  on  ]\iiy  20, 1989  (54  FR 
30401],  had  two  different  dates  listed 
both  for  the  hearing  In  Los  Angeles,  CA, 
and  for  the  submission  of  testimony  and 
evidence  to  be  introduced  at  the 
hearing.  The  dates  listed  in  this  notice 
are  the  correct  ones. 
dates:  The  hearing  will  begin  in 
Washington,  DC,  on  November  28, 1989. 
at  9:30  a.m.,  and  may  continue  for  more 
than  one  day  based  on  the  number  of 
notices  of  intention  to  appear.  Once  all 
parties  who  wish  to  do  so  have  testified 
in  Washington,  DC,  the  hearing  will  be 
recessed  and  reconvened  in  Los  angeles, 
CA,  on  December  12. 1989,  for  the 
receipt  of  testimony  of  parties  who 
prefer  to  testify  at  that  location.  Written 
comments  on  the  proposed  standards 
and  notices  of  intention  to  appear  must 
be  postmarked  by  September  30, 1989. 
Testimony  and  evidence  to  be 
introduced  into  the  record  at  the  hearing 
must  be  postmarked  by  October  30, 
1989. 

ADDRESSES:  The  informal  public  hearing 
will  begin  in  the  Auditorium,  Frances 
Perkins  Department  of  Labor  Building, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  hearing  will 
be  reconvened  at  the  Sheraton  Plaza  La 
Reina  Hotel,  6101  West  Century 
Boulevard,  Los  Angeles,  CA  90045. 
(Telephone:  213-642^4867.) 


Four  copies  of  written  comments  must 
be  sent  to  the  Docket  Office,  Docket  No. 
S-015,  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Room  M2634. 200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  (Telephone:  202-523-7884.) 

Four  copies  of  each  notice  of  intention 
to  appear  and  testimony  and  evidence 
that  will  be  introduced  into  the  hearing 
record  must  be  sent  to:  Mr.  Tom  Hall, 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3647,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 
(Telephone:  202-523-8615.) 

FOR  FURTHER  INFORMATDN  CONTACT: 

Hearing:  Mr.  Tom  Hall,  U.S.  Department 
of  Labor,  Occupational  Safety  and 
Health  Administration,  Room  N3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  (Telephone:  202-523-8615.) 
For  information  on  how  to  submit 
notices  of  intention  to  appear,  see  the 
section  of  this  notice  entitled  "Public 
Participation." 

Proposal:  Mr.  James  F.  Foster,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N3647,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210  (Telephone: 
202-523-6148.) 

SUPPLEMENTARY  INFORMATION:  The 

following  corrections  are  made  to  the 
hearing  notice  published  in  the  Federal 
Register  on  July  20, 1989  (54  FR  30401): 


Page 

Column 

Une 

Correction 

30404 

1 

4th  from 

Change 

txjttom. 

"Oecember  5" 
to  "December 
12". 

30404 

2 

24m  from 

Change 

bottom. 

"September 
30"  to 
"October  30". 

This  document  was  prepared  under 
the  direction  of  Alan  C.  McMillan, 
Acting  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

It  is  issued  piusuant  to  Sec.  6(b]  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (84  Stat.  1593,  29  U.S.C.  655): 
Secretary  of  Labor's  Order  No.  9-83  (48 
FR  35736);  and  29  CFR  Part  1911. 

Signed  at  Washington,  DC,  this  27th  day  of 
July  1989. 
Alan  C  McMillan, 

Acting  Assistant  Secretary  of  Labor.   ■ 
[FR  Doc.  8&-18077  Filed  8-t-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  180 

[PP  6E3403/P483:  FRL-3624-3] 

Pesticide  Tolerance  for  Etttyi  3-IMIetliyl- 
4-<Methylthio)Phenyl  (1-IMethylethyi) 
Phosphoramidate 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  Rule. 

SUMMARY:  This  docimient  proposes  that 
a  tolerance  be  estabUshed  for  the 
combined  residues  of  the  nematicide 
ethyl  3-methyl-4-(methylthio)phenyl  (1- 
methylethyl)  phosphoramidate  (also 
referred  to  in  this  document  as 
fenamiphos)  and  its 

cholinesterase-inhibiting  metabolites  in 
or  on  the  raw  agricultiu'al  commodity 
strawberries.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  nematicide  in  or  on 
the  commodity  was  requested  in 
petitions  submitted  by  the  Interregional 
Research  Project  No.  4  (IR-4). 

date:  Comments,  identiRed  by  the 

document  control  number  [PP  6E3403/ 

P483],  must  be  received  on  or  before 

September  5, 1989. 

ADDRESS:  By  mail,  submit  written 

comments  to: 

PubUc  Information  Branch,  Field 
Operations  Division  (H7506C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 

In  person,  bring  comments  to:  Rm.  246, 
CM#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  conunent  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubhc 
inspection  in  Rm.  248  at  the  address 
given  above,  fi'om  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Hoyt  Jamerson.  Emergency  Response 
and  Minor  Use  Section  (H-7505C), 
Registration  Division,  Environmental 


Protection  Agency,  401 M  St..  SW., 

Washington,  DC  20460. 
Office  location  and  telephone  number: 

Rm.  716C,  CM  #2, 1921  Jefferson 

Davis  Highway,  ArUngton,  VA  22202, 

(703)-557-2310. 
SUPPLEMENTARY  INFORMATION:  The 

Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Bnmswick,  NJ  08903, 
has  submitted  pesticide  petition  6E3403 
to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Stations  of  California,  Florida,  New 
Jersey,  Maryland,  and  Washington. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  die  Federal  Food,  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  a  tolerance  for  the 
combined  residues  of  the  nematicide 
fenamiphos  ethyl  3-methyl-4- 
(methylthio)phenyl  (1-methylethyl) 
phosphoramidate  and  its  cholinesterase 
inhibiting  metabolites  ethyl  3-melhyl-4- 
(methylsulfinyl)phenyl  (1-methylethyl) 
phosphoramidate  and  ethyl  3-methyl-4- 
(methylsulfonyljphenyl  (1-methylethyl) 
phosphoramidate  in  or  on  the  raw 
agricultural  commodity  strawberries  at 
0.6  part  per  million  (ppm). 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purposes  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  include: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEl)  for 
cholinesterase  inhibition  (ChE)  at  1  ppm 
(equivalent  to  0.025  milligram  (mg)/ 
kilogram  (kg]/day]  and  no  systemic 
effects  at  10  ppm  (the  highest  dose 
tested). 

2.  A  2-year  feeding/oncogenicity 
study  in  rats  with  a  NOEL  for 
cholinesterase  inhibition  at  less  than  2.0 
ppm  (equivalent  to  0.1  mg/kg/day)  and 
no  systemic  effects  at  10  ppm 
(equivalent  to  0.5  mg/kg/day).  The  study 
was  negative  for  oncogenic  effects 
tmder  the  conditions  of  the  study  at  all 
feeding  levels. 

3.  An  18-month  oncogenicity  study  in 
mice  with  feeding  levels  of  2, 10.  and  50 
ppm  (equivalent  to  0.3, 1.5,  and  7.5  mg/ 
kg/day)  which  was  negative  for 
oncogenic  effects  under  the  conditions 
of  the  study  at  all  levels  tested. 

4.  A  three-generation  reproduction 
study  with  no  reproductive  effects  at  30 
ppm  (highest  dose  tested). 

5.  A  teratology  study  in  rabbits  with 
developmental  and  maternal  NOEL's  at 
0.5  mg/kg. 


6.  A  neurotoxicity  study  in  hens  with 
no  neurotoxicity  damage  at  12.5  mg/kg 
(highest  dose  tested). 

7.  In  a  metaboUsm  study  in  rats, 
fenamiphos  was  metabolized  to  its 
sulfoxide  and  sulfone  analogs  with  50 
percent  excreted  in  the  tuine  within  12 
to  15  hours. 

8.  Genotoxicity  studies  including  an 
Ames  test  (negative),  a  dominant-lethal 
test  in  mice  (negative),  an  in  vitro  assay 
in  Chinese  hamster  ovary  cells  (negative 
for  non-activation  assay  at 
concentrations  up  to  130  micrograms/ 
miUiliter  and  for  activation  assay  up  to 
230  micrograms/millihter),  and  gene 
mutation  using  Bacillus  subtilis 
(negative). 

Data  currently  lacking  include  a 
teratology  stiidy  in  a  second  species. 
Data  requirements  for  registration  of 
fenamiphos  are  identified  in  a 
Registration  Standard  for  the  chemical, 
which  was  issued  in  June  of  1987. 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  feeding  study  in 
dogs  with  a  NOEL  for  cholinesterase 
inhibition  at  1.0  ppm  (0.025  mg/kg/day) 
and  using  a  100-fold  safety  factor,  is 
calculated  to  be  0.00025  mg/kg  of  body 
weight  (bw)/day.  The  anticipated 
residue  contribution  (ARC)  from  existing 
tolerances  is  calculated  to  be  0.000094 
mg/kg  bw/day,  which  is  equivalent  to 
37.8  percent  of  the  ADI.  The  current 
action  vnW  contribute  an  additional 
0.000021  mg/kg  bw/day  of  residues  to 
the  human  diet. 

The  nature  of  the  residues  is 
adequately  imderstood  and  an  adequate 
analytical  method,  gas  chromatography 
using  a  thermionic  detector,  is  available 
in  the  Pesticide  Analytical  Manual,  Vol. 
II  (PAM II),  for  enforcement  purposes. 
There  are  currenUy  no  actions  pending 
against  the  continued  registration  of  this 
chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  180.349 
would  protect  the  public  health.  No 
secondary  residues  in  meat,  milk, 
poultry,  or  livestock  are  expected  since 
strawberries  are  not  considered  a 
livestock  feed  commodity.  Therefore,  it 
is  proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fiuigicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  Usted 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
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40e(e]  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  [FP  6E3403/P483].  All 
written  comments  filed  in  response  to 
these  ];)edtions  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Onler  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354, 94  Stat. 
1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  July  20, 1989. 
Anne  E.  Lindsay, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority.  21  U.S.C.  346a  and  371. 

2.  Section  180.349(a)  is  amended  by 
adding  and  alphabetically  inserting  the 
raw  agricultural  commodity 
strawberries,  to  read  as  follows: 

§180.340    Ethyl  3-m«ttiyt-4- 
(m*tliymtio)ph«fiyl  (l-nwthytathyl) 
photptioramidate;  tototwtcM  for  rasidu**. 

(a)  *  •  • 


T 


Conwnodites 


Parts  per 
minion 


Strayt4)erTies.. 


0.6 


(FR  Doc.  89-18071  Filed  8-2-88;  8:45  am] 
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40  CFR  Part  180 

[PP  7E3493/P482;  FRL-3624-2] 

Pesticide  Tolerance  for  Ruvalinate 

AQENCy:  Environmental  Protection 
Agency  (EPA).  J 

ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
a  tolerance  be  established  for  residues 
of  the  insecticide  (alpha  RS,2R)- 
fluvalinate  ((RS)-alpha-cyano-3- 
phenoxybenzyl  (R)-2*[2-chloro-4- 
{trifluoromethyl)anilino]-3- 
methylbutanoate]  (referred  to  in  this 
document  as  fluvalinate)  in  or  on  the 
raw  agricultural  commodity  coffee.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  pesticide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
(IR-4). 

DATE:  Comments,  identified  by  the 
document  control  number  [PP  7E3493/ 
P482],  must  be  received  on  or  before 
September  7. 1989. 
ADDRESS:  By  mail,  submit  written 
comments  to: 
Public  Information  Branch.  Field 

Operations  Division  (H7506C),  Office 

of  Pesticide  Programs,  Environmental 

Protection  Agency,  401  M  St..  SW.. 

Washington,  DC  20460. 
In  person,  bring  comments  to:  Rm.  246, 

CM#2, 1921  Jefferson  Davis  Highway, 

Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail: 

Hoyt  L.  Jamerson.  Emergency  Response 

and  Minor  Use  Section  (H7505C). 

Registration  Division,  Environmental 

Protection  Agency,  401  M  St..  SW., 

Washington,  DC  2D460. 
Office  location  and  telephone  number: 

Rm.  716H,  CM  #2, 1921  Jefferson 

Davis  Highway,  Arlington.  VA  22202. 

(703)-557-2310. 


SUPPLEMENTARY  INFORIMTION:  The 

Interregional  Research  ftoject  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University,  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
7E3493  to  EPA  on  behalf  of  Dr.  Robert  H. 
Kupelian,  National  Director,  IR-4 
Project,  and  the  Agricultural  Experiment 
Station  of  Hawaii. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  propose  the 
establishment  of  a  tolerance  for  residues 
of  the  insecticide  fluvalinate  in  or  on  the 
raw  agricultural  commodity  coffee  at 
0.01  part  per  million  (ppm). 

This  petition  was  later  amended  to 
propose  that  this  use  of  the  pesticide  be 
limited  to  Hawaii  based  on  the 
geographical  representation  of  the 
residue  data  submitted.  Additional 
residue  data  will  be  required  to  expand 
the  area  of  usage.  Persons  seeking 
geographically  broader  registration 
should  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought. 

The  toxicological  data  considered  in 
support  of  the  proposed  tolerance 
include: 

1.  Ninety-day  feeding  studies  in  rats 
and  mice  with  a  no-obsarved-effect  level 
(NOEL)  of  3.0  milligram9(mg)/ 
kilogram(kg)/day  in  both  species. 

2.  A  &-month  feeding  study  in  dogs 
with  a  NOEL  of  5.0  mg/kg/day. 

3.  A  2-year  feeding/oncogenicity 
study  in  rats  with  a  systemic  NOEL  of 
1.0  mg/kg/day  and  no  observed 
oncogenic  effects  under  the  conditions 
of  the  study. 

4.  A  2-year  feeding/oncogenicity 
study  in  mice  with  a  NQEL  for  systemic 
effects  at  10  mg/kg/day  and  no 
oncogenic  effects  under  the  conditions 
of  the  study  at  dosage  levels  of  2, 10, 
and  20  mg/kg/day  (equivalent  to  14,  70, 
and  140  ppm). 

5.  Teratology  studies  in  rats  and 
rabbits  with  a  NOEL  of  50  mg/kg 
(highest  dose  tested)  for  teratogenic 
effects  in  rats  and  125  mg/kg  in  rabbits 

6.  A  two-generation  rat  reproduction 
study  with  a  NOEL  of  20  ppm 
(equivalent  to  1.0  mg/kg/day). 

7.  The  following  mutagenicity  studies: 
Ames'  Salmonella  microsome  tests, 
sister  chromatid  exchai^ge  assay,  mouse 
lymphoma,  unscheduled  DNA  synthesis, 
cell  transformation  (all  negative  except 
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the  mouse  lymphoma,  which  was 
positive  with  metabolic  activation). 

The  acceptable  daily  intake  (ADI), 
based  on  the  2-year  rat  feeding  study 
(NOEL  of  1.0  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.01  mg/kg  of  body  weight/  day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  daily  diet  is 
calculated  to  be  0.000159  mg/kg  of  body 
weight/day;  the  current  action  will 
increase  the  TMRC  by  0.000001  mg/kg  of 
body  weight/day  (0.005  percent). 

The  nature  of  the  residues  is 
adequately  imderstood  and  an  adequate 
analytical  method,  gas  chromatography, 
is  available  for  enforcement  purposes 
from:  By  mail.  Information  Services 
Section  (H7506C),  Program  Management 
Support  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401 M  St.  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Rm.  246,  CM-2, 1921  Jefferson 
Davis  Highway,  Arlington  VA  222022, 
(703)-557-3262. 

There  are  currently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  No 
secondary  residues  in  meat,  milk,  or 
eggs  are  expected  since  the  commodity 
is  not  considered  a  livestock  feed 
commodity. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
estabUshed  by  amending  40  CFR  180.427 
would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 


of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  7E3493/P482].  All 
written  comm.ents  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Information  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291.  Pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354, 94  Stat. 
1164,  5  U.S.C.  601-612),  the 
Adminisfrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 


Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  July  20, 1989. 
Anne  E.  Lindsay. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a. 

2.  Section  180.427  is  amended  in  the 
heading  by  adding  the  phrase 
"tolerances  for  residues,"  and  by 
designating  the  current  text  and  hst  of 
tolerances  as  paragraph  (a),  and  by 
adding  new  paragraph  (b).  to  read  as 
follows: 

§  180.427    (Alpha  RS.2R)-fluvallnate  [(RS>- 
alptia-cyano-3-phenoxybanzyl  (R>-2-(2- 
chloro-4-<trmuorofnethyl)anillno]-3- 
methyibutanoate;  tolarances  for  residue*. 

***** 

(b)  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n).  are 
established  for  residues  of  the 
insecticide  (alpha  RS,2R)-fluvalinate 
[(RS)-alpha-cyano-3-phenoxybenzyl  (R)- 
2-(2-chloro-4-(trifluoromethyl)anilino)-3- 
methylbutanoate  in  or  on  the  following 
commodities: 


Commodities 

Parts  per  million 

Coffee 

001 

[FR  Doc.  89-18072  Filed  8-2-89;  8:45  am] 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mtes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
Investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Foniw  Under  Review  by  Office  of 
Management  and  Budget 

]uly  28, 1988. 

The  Deputment  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  ^e  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4]  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7] 
An  estimate  of  the  total  ntimber  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L.  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
2118. 


Emergency  I 

•  Agricultural  Marketing  Service 
Regulations  Governing  the  Fresh  Apples 

Diversion  Program  for  1988  Crop 

Apples  I 

FV-184-2  I 

On  occasion 
Businesses  or  other  for-profit;  1,050 

responses;  70  houra;  not  applicable 

under  3504fhl 
Donald  A.  Thibeault.  (202)  447-6391 

•  Farmers  Home  Adsiinistration 
Form  FmHA  440-32,  Request  for 

Statement  of  Debts  and  Collateral 

FmHA  440-32 
On  occasion 
Individuals  or  households;  Businesses  or 

other  for-profit;  Smell  businesses  or 

organizations;  250,000  responses; 

62,500  hours;  not  applicable  under 

3504(h) 
Jack  Holston,  (202)  382-0736 

Extension  j 

•  Agricultural  Marketing  Service 
Celery  Grown  in  Florida  (Marketing 

Order  No.  967)       | 
None  ' 

Recordkeeping;  On  occasion;  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

2,399  responses;  161  hours;  not 

applicable  under  3(04(h] 
Virginia  M.  Olson,  (202)  475-3930 

•  Animal  and  Plant  Health  Inspection 
Service 

Brucellosis  Program  (9  CFR  Parts  51,  71, 
78,  and  78  Cooperative  Agreements) 
VS 1-23. 1-68.  4-1. 4-lD,  4-6,  4-33D, 
4-54D,  4-59.  4-108,  A.  B,  C,  6-35 

Recordkeeping;  On  occasion;  Monthly 

State  or  local  governments;  Farms; 
22.133.270  responses;  110.871  hours; 
not  applicable  under  3504(h) 

Grace  A.  Henry.  (301)  436-6188 

Donald  E.  Hulcher. 

Acting  Departmental  Clearance  Officer 

[FR  Doc.  89-18127  Filed  8-2-89;  8:45  am] 

BILLING  CODE  3410-01-M 


Animal  and  Plant  HeaKh  Inspection 
Service 

[Docket  69-124] 

U.S.  Veterinary  Biological  Product  and 
Establishment  Licenses  Issued, 
Suspended,  Revoked,  or  Terminated 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  pubUc  of  the  issuance  of 
veterinary  biological  product  and 
establishment  licenses  by  the  Animal 
and  Plant  Health  Inspection  Service 
during  the  month  of  May  1989.  These 
actions  are  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the  Virus- 
Serum-Toxin  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  Montgomery,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology. 
Biologies,  and  Environmental  Protection, 
Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Room  838,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)  436-6332. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  9  CFR  Part  102,  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  ere  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  die  license. 
Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  issued  the  following 
U.S.  Veterinary  Biological  Product 
Licenses  during  the  month  of  May  1989: 


Product  Kcense 
code 


Date 
issued 


Product 


Establishment 


Establishment 
license  No. 


1095.20.. 
1288.43.. 

17A1.11.. 

1881.10.. 
1895.00.. 
2657.00., 
7054.00. 


05-18-89 
05-09-89 

05-01-89 

05-26-89 
05-31-89 
05-16-89 
05-22-89 


Bovine  Respiratory  Syncytial  Virus  Vaccine,  Killed  Virus.. 
Bursal  Disease-Marek's  Disease  Vaccine,  Live  Virus, 

Live  Chidten  and  Turltey  Herpesvirus. 
Newcastel-Bronchitis   Vaccine.    Bi    Type,    Bi    Strain, 

Mass.  and  Ark.  Types,  Live  Vinjs. 

Pigeon  Pox  Vaccine,  Live  Virus 

Pseudorabies  Vaccine,  Killed  Vims 

Haemophilus,  Pleuropneunxxiiae,  Bacterin 

Bordetella,    BronctMseptica-ErysipekJttm,    Rhusiopatlv 

lae-Pasteuretla,  Muttocida  Bacterin-Toxoid. 


Boehringer  Ingelheim  Animal  Health,  Inc.. 
Select  Laboratories.  Inc 


Intervet  America,  Inc.. 


Maine  Biological  Laboratories,  Inc.. 

Bio  Vac  Laboratories,  Inc 

Bio  Vac  Laboratories,  Inc 

Beecham,  Inc 


124 
279 

286 

240 
307 
307 
225 
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Product 
code 


A231.10 

G410.00 


OS-19-69 
05-17-89 


Product 


BronchitiB  Vvus.  Mass.  Type.  Liv«  Vras.  For  Further 

Manutactura. 
Clostridhjm,    Chauvoei-SepticunvNovy>-SordelliM>8r1rin- 

gens  Type*  C  &  D,  Bacterin-Toxoid,  For  Further 

Manufacture. 


Establishment 


Select  Labonrtones,  Inc. 
Beecham,  hw 


N& 


279 
225 


Done  in  Washington,  DC,  this  Slst  day  of 
July  1989. 

Lany  B.  Slagjb. 

Acting  Adminiatrator,  Animal  and  Plant 

Health  Inapectimi  Service. 

[FR  Doc.  89-18128  Filed  8-2-89;  8:45  am] 

MUJNQ  COOC  341«-34-W 


Forest  Service 

Mendocino  National  Forest  Mendocino 
County,  CA;  Intent  To  PrefMre  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
harvest  blowdown  salvage  timber  sales 
within  the  Howard  Area  which 
encompasses  a  portion  of  Wilderness 
Contiguous  #05137,  and  the  Armstrong 
Area  which  encompasses  a  portion  of 
Thatcher  #05141  released-roadless  area 
on  the  Covelo  Ranger  District. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
no  road  construction  or  timber  harvest. 
Other  alternatives  will  consider 
implementing  intensive  timber 
management  activities  (including 
harvest  of  timber  and  road  construction) 
to  low  intensity  timber  management 
(minimal  harvest  with  no  road 
construction). 

Federal  and  State,  and  local  agencies; 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  decision  will  be  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  foimd  to 
exist  in  the  watershed. 

Daniel  K.  Chisholm.  Forest  Supervisor, 
Mendocino  National  Forest,  is  the 
responsible  official 


The  analysis  is  expected  to  be 
completed  by  December  31, 1989.  The 
draft  environmental  impact  statement 
should  be  available  for  public  review  by 
February  1, 1990.  The  final 
environmental  impact  statement  is 
schedided  for  completion  by  April  15, 
1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Charles  L  McFadin,  District  Ranger, 
Covelo  Ranger  District,  Mendocino 
National  Forest.  76150  Covelo  Road, 
Covelo.  California,  95428,  by  October  31, 
1969. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Brooks  Smith, 
Timber/Resource  Officer,  Covelo 
Ranger  District,  Mendocino  National 
Forest,  Covelo,  California,  95428,  phone 
707-963-61ia 

Dated:  July  26, 1989. 
Daniri  K.  Chisholm, 

Forest  Supervisor. 

[FR  Doc.  89-18133  Filed  &-2-89;  8:45  am] 

MLUNO  CODE  M10-11-H 

Mendocino  National  Forest  Mendocino 
County,  CA;  Intent  To  Prepare  an 
Environmental  impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  %vill  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
implement  commercial  timber  sales 
within  the  Black  Butte  River  watershed 
area  on  the  Covelo  Ranger  District:  this 
EIS  will  encompass  a  portion  of  the 
Black  Butte  (#05269)  released-roacUess 
area. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
no  road  construction  or  timber  harvest. 
Other  alternatives  will  consider 
implementing  intensive  timber 
management  activities  (including 
harvest  of  timber  and  road  construction) 
to  low  intensity  timber  management 
(minimal  harvest  with  no  road 
construction). 

Federal  and  State,  and  local  agencies; 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  decision  will  be  invited  to 
participate  in  the  scoping  process.  This 
process  will  include: 

1.  Identification  of  potential  issues. 


2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  enviroimiental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  ef 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  watershed. 

Daniel  K.  Chisholm,  Forest  Supervisor. 
Mendocino  National  Forest,  is  the 
responsible  official. 

The  analysis  is  expected  to  take  about 
6  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  January  17, 1990. 
The  final  environmental  impact 
statement  is  scheduled  for  completion 
by  April  18, 1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Charles  L.  McFadin,  District  Ranger, 
Covelo  Ranger  District,  Mendocino 
National  Forest,  Covelo,  California, 
95428,  by  November  1, 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Brooks  Smith, 
Timber/Resource  Officer,  Covelo 
Ranger  District,  Mendocino  National 
Forest,  Covelo,  California.  95428,  i^one 
707-983-6118. 

Dated:  July  26, 1989. 
Daniel  K.  Chisholm, 

Forest  Supervisor. 

(FR  Doc.  89-18134  Filed  8-2-89;  8:45  am) 

BILLING  CODE  3410-11-M 


Mendocino  National  Forest  Mendocino 
County,  CA;  Intent  To  Prepare  an 
Environmental  impact  Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  for  a  proposal  to 
harvest  the  Shields  Timber  Sale  within 
the  Jumpoff  Creek  watershed  on  the 
Covelo  Ranger  District.  Initial  scoping 
has  shown  that  there  are  major  public 
concerns;  specifically,  water  quality  and 
visuals.  The  decision  has  been  made 
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that  an  EIS  will  be  prepared  rather  than 
an  environmental  assessment. 

A  range  of  alternatives  for  this  area 
will  be  considered.  One  of  these  will  be 
no  road  construction  or  timber  harvest. 
Other  alternatives  will  consider 
implementing  intensive  timber 
management  activities  (including 
harvest  of  timber  and  road  construction] 
to  low  intensity  timber  management 
(minimal  harvest  with  no  road 
construction}. 

Federal.  State,  local  agencies,  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
decision  will  be  invited  to  participate  in 
the  scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues. 

Z  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

The  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  will  be 
invited  to  participate  as  a  cooperating 
agency  to  evaluate  potential  impacts  on 
threatened  and  endangered  species 
habitat  if  any  such  species  are  found  to 
exist  in  the  area. 

The  analysis  is  expected  to  be 
completed  by  December  31, 1989.  The 
draft  environmental  impact  statement 
should  be  available  for  public  review  by 
February  1, 1990.  The  final 
envirorunental  impact  statement  is 
scheduled  for  completion  by  April  15. 
1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Charles  L  McFadin,  District  Ranger, 
Covelo  Ranger  District,  Mendocino 
National  Forest,  78150  Covelo  Road, 
Covelo,  California,  95428,  by  October  31, 
1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Brooks  Smith, 
Timber/Resoim:e  Officer,  Covelo 
Ranger  District  Mendocino  National 
Forest,  78150  Covelo  Road.  Covelo. 
California,  95428,  phone  (707)  983-6118. 

Dated:  July  28. 1989. 
Daniel  K.  Chisholm, 
Forest  Supervisor. 

[FR  Doc.  89-18135  Filed  8-2-89: 8:45  am] 
MUmO  CODE  3410-1 1-M 


PropoMd  N«w  Minimum  Fee  for 
Speclai  Uee  Authorizations  and 
RequMt  for  PulMIc  Review  and 
Comment 

aocncy:  Forest  Service.  USDA. 


action:  Notice  of  proposed  new 
minimum  fee. 

summary:  The  Northern  Region, 
administering  those  National  Forests  in 
the  States  of  Montana,  North  Dakota,  a 
portion  of  South  Dakota,  and  northern 
Idaho,  is  revising  minimum  annual 
rental  fees  for  special  use 
authorizations.  A  minimum  fee  study 
has  been  prepared  and  is  available  for 
review  and  comment. 
SUPPUEMENTARY  INFORMATION:  The 
Forest  Service  administers 
approximately  1,400  special  use 
authorizations  in  the  Northern  Region 
that  are  subject  to  annual  payment  of  a 
minimum  rental  fee.  The  current 
minimum  rental  fee  of  $25.00  was 
estabhshed  in  1979. 

The  Office  of  Management  and  Budget 
(OMB]  Circular  No.  A-25,  as  amended 
and  supplemented,  requires  Agencies  to 
establish  user  charges  based  on  sound 
business  management  principles  and  to 
the  extent  feasible  in  accordance  with 
comparable  commerdal  practices. 
Charges  need  not  be  limited  to  the 
recovery  of  costs;  they  may  produce  net 
revenues  to  the  Government. 

In  1964,  the  Bureau  of  the  Budget 
(Predecessor  to  OMB)  issued  further 
guidelines  in  the  Natural  Resources 
User  Charges  Study,  which  provided  for 
the  use  of  Federal  land  as  follows: 

*  *  *  the  Government  should  recover 
the  fair  market  value  for  the  use  of 
Federal  land  resources.  Competitive 
bidding  will  be  used  to  establish  the  fair 
market  value  in  all  instances  where  an 
identifiable  competitive  interest  exists. 
Where  a  competitive  interests  does  not 
exist,  fees  should  be  comparable  to 
those  charged  for  the  use  of  similar 
private  lands.  Fees  and  charges  for  long- 
term  use  should  be  established  in  such  a 
manner  as  will  allow  for  periodic  timely 
adjustment. 

The  1976  passage  of  the  Federal  Land 
Policy  and  ManagenKnt  Act  (Pub.  L  94- 
579, 90  Stat.  §  2743  at  2745)  reinforced 
long-standing  Congressional  support  of 
fair  market  value  as  a  basis  for  fees. 
Section  102(a]  of  the  Act  states  that 
"*  *  •  it  is  the  policy  of  the  United 
States  that  *  *  *  the  United  States 
receive  fair  market  value  of  the  use  of 
the  pubUc  lands  and  their  resources 
unless  otherwise  provided  for  by  statute 
•  *  *".  Title  V  provides  specific 
direction  that  fees  for  right-of-way  uses 
and  grants  should  reflect  fair  market 
values. 

In  accordance  with  these  Acts  and 
OMB  directives,  the  Forest  Service's 
special  use  regulations  at  36  CFR  251.57 
provide  that  special-use  authorizations 
shall  require  "*  *  *  the  payment  in 
advance  of  an  annual  rental  fee  as 


determined  by  the  authorized  officer. 
The  fee  will  be  based  upon  the  fair 
market  value  of  the  rights  and  privileges 
authorized  as  determined  by  appraisal 
or  other  sound  business  management 
principles." 

Special  use  authorizations  for  which  a 
minimum  fee  is  appropriate  typically 
involve  comparatively  small  areas  or 
acreages  of  National  Forest  System 
lands.  Generally,  these  uses  provide 
benefits  which  are  private  and  personal 
to  the  permit  holder,  rather  than  benefits 
to  the  general  pubUc.  Examples  include, 
but  are  not  limited  to,  access  roads, 
utility  lines,  domestic  or  irrigation  water 
systems,  signs,  mailboxes,  etc.,  which 
serve  non-Federal  lands.  Some  minimum 
fee  uses  do  serve  certain  segments  of 
the  pubUc,  usually  with  an  activity  or 
event  of  short  duration  and  without 
significant  permanent  in^rovements  or 
facilities. 

Fair  market  value  maybe  determined 
by  appraisal  or  other  sound  business 
management  principles.  The  limited 
acreage  and  wide  variation  in  the  kinds 
of  uses  typical  of  minimiim  fee 
situations  precludes  use  of  individual 
appraisals  due  to  inefficiency  and  high 
agency  cost.  Other  appropriate  methods 
for  determining  fees  are  administrative 
fee  determinations  by  the  agency, 
market  analyses  and  studies,  and 
adjustments  based  on  widely  accepted 
economic  indexes. 

The  Northern  Region,  Forest  Service, 
lacks  sufficient  data  at  this  time  to 
establish  a  minimum  fee  based  on 
agency  administrative  costs,  however 
this  method  may  be  employed  in  the 
future.  In  the  past,  minimum  fee  policies 
have  provided  no  mechanism  for 
periodic  adjustment  to  reflect  changes  in 
economic  conditions.  The  Forest  Service 
believes  that,  in  fairness  to  the  public 
and  permit  holders  and  In  response  to 
Executive  and  Legislative  direction, 
minimum  fees  need  to  be  indexed  for 
adjustment  at  not  more  than  5  year 
intervals.  Similarly,  there  may  be 
situations  where  a  special  minimum  fee 
is  appropriate  due  to  the  unique  nature 
of  a  proposed  use  or  availability  of 
credible  market  information  supporting 
a  different  fee  basis.  Though  such  cases 
are  expected  to  be  few  ip  number, 
Forest  Supervisors  will  be  authorized  to 
base  minimum  fees  for  unique  kinds  of 
uses  on  alternative  methods,  after 
consultation  with  and  concurrence  of 
the  Regional  Review  Appraiser. 

Proposed  Minimum  Fee 

The  Northern  Region  proposes  a 
minimum  fee  of  $45.00.  This  amount  is 
developed  by  adjusting  the  current 
$25.00  minimum  fee,  established  in  1979, 
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through  application  of  the  cumulative 
change  in  the  Implicit  Price  Deflator- 
Gross  National  Product  (PD-GNP) 
index.  This  widely  accepted  index  is 
published  in  the  Survey  of  Current 
Business  of  the  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis.  The  Forest  Sevice  and  other 
agencies  use  this  index  in  developing 
and  adjusting  a  variety  of  other  fees, 
such  as  linear  rights-of-way  and 
recreation  residences. 

In  the  futiu-e,  the  Forest  Service 
proposes  to  review  the  Northern 
Region's  general  minimiun  fee  at  5  year 
intervals  beginning  with  1995  (for 
implementation  with  Calendar  Year 
1996  fees),  and  update  the  fee  by 
apphcation  of  the  percent  of  change  in 
the  IPD-GNP  index  as  of  ]une  30  of  the 
review  year. 

Proposed  Implementation 

After  review  of  public  comments  and 
publication  of  a  final  notice  in  the 
Federal  Register,  a  new  minimum  fee 
will  be  implemented  for  new  special  use 
authorizations  effective  on  the  date  of 
publication.  Holders  of  outstanding 
special  use  authorizations  will  be 
notified  that  the  new  minimum  fee  will 
be  effective  with  billings  for  calendar 
year  1991  fees.  The  procedure  will 
provide  approximately  one  year  of 
advance  notice  to  current  permit 
holders. 

Fee  Exemption/Waivers 

The  proposed  change  in  minimum 
special  use  fees  has  no  effect  on  special 
use  authorizations  exempt  from  fees 
under  law  or  regulation. 

Secretary  of  Agriculture's  Regulation 
36  CFR  251.57(b)  provides  that  fees  may 
be  waived  under  certain  conditions. 
This  proposal  has  no  effect  on  these 
procedures  for  fee  waiver.  Authority  for 
decisions  on  fee  waiver  applications 
remains  with  the  authorized  officer. 
However,  no  partially  waived  (reduced) 
fee  shall  be  less  than  the  established 
minimum  fee. 

Some  outstanding  special  use 
authorizations  were  issued  many  years 
ago  under  certain  authorities  which 
provided  for  free  use.  These  authorities 
are  no  longer  available  to  the  Forest 
Service  as  they  are  inconsistent  with  the 
Secretary  of  Agriculture's  ciurent 
Regulations  and  the  intent  of  Congress 
that  the  United  States  receive  fair 
market  value  for  the  use  of  its  lands  and 
facilities.  Many  of  these  special  use 
authorizations  fall  within  the  kinds  of 
uses  and  situations  for  which  a 
minimum  fee  should  be  charged  luider 
current  direction.  As  a  part  of 
implementing  the  new  minimum  fee,  all 
existing  free  special  use  authorizations 


will  be  reviewed  within  5  years  of  the 
effective  date  for  determination  as  to 
whether  a  full  fee  is  appropriate,  or 
qualification  for  fee  waiver  might  exist. 
All  permit  holders  in  this  category  will 
be  provided  advance  notice  of  this 
review. 

Copies  of  this  notice  are  being  mailed 
to  holders  of  existing  special  use 
authorizations  that  are  currently 
categorized  as  fne  permits  under  earlier 
authorities,  or  charged  a  minimum  fee. 
Copies  will  also  be  sent  to  anyone 
requesting  copies  fi*om  the  contacts 
listed  in  this  notice.  Copies  of  the 
minimum  fee  study  are  also  available  at 
the  Regional  Office  and  Forest 
Supervisors  offices  in  Montana  and 
Idaho. 

DATE:  Comments  on  the  proposal  must 
be  received,  in  writing  on  or  before 
September  18. 1989. 
ADDRESS:  Send  comments  on  the 
proposal  to  John  W.  Mumma.  Regional 
Forester,  Northern  Region,  USDA  Forest 
Service.  Federal  Building,  P.O.  Box  7669, 
Missoula,  MT  59807. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jim  Schoenbaum  (406-329-3601)  or  Jim 
Hathaway  (406-329-3110). 

Dated:  July  27, 1989. 
John  W.  Mumnu, 
Regional  Forester. 

[FR  Doc.  89-18136  Filed  8-2-89:  8:45  am] 
BIUJNG  CODE  3410-11-M 


DEPARTMENT  OF  COIMIVIERCE 

Bureau  of  Export  Administration 

Semiconductor  Teciinical  Advisory 
Committee;  Closed  iMeetIng 

A  meeting  of  the  Semiconductor 
Technical  Advisory  Committee  will  be 
held  August  31. 1989,  at  9:00  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  1617- 
F,  14th  Street  and  Constitution  Avenue, 
NW..  Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to  technical 
questions  which  affect  the  level  of 
export  controls  applicable  to 
semiconductors  and  related  equipment 
or  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  10, 1988, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended. 


that  the  series  of  meetings  or  portions  of 
meetings  of  the  Conmiittee  and  of  any 
Subcommittees  thereof,  dealing  with  tixe 
classified  materials  listed  in  5  U.S.C. 
552b(c](l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (aK3).  of 
the  Federal  Advisory  Committee  Act 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
pubUc. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  irartions  of  meetings 
of  the  Committee  is  available  for  public 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6628.  U.S.  Department  of 
Commerce.  Washington.  DC.  For  further 
information,  call  Ruth  D.  Fitts  at  202- 
377-4959. 

Dated:  July  28. 1989. 

Betty  A.  Fenell. 

Director,  technical  Advisory  Committee  Unit 
Office  of  Technology  and  Policy  Analysis. 
[FR  Doc.  89-18076  Filed  8-2-89: 8:45  am] 

WLUNG  COOE  aSIO-DT-M 

Intemationai  Trade  Administration 
[A-351-503] 

Certain  iron  Construction  Castings 
From  Brazii;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Intemationai  Trade 
Administration/Import  Administration 
Department  of  Commerce. 

action:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  requests  by  a 
respondent  and  an  importer,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  certain  iron 
construction  castings  from  Brazil.  The 
review  covers  two  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States  and  the  period  October  21. 
1985  through  April  30, 1988.  We 
preliminarily  determined  the  dumping 
margins  to  be  3.40  percent  to  16.55 
percent  during  the  periods  of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  AugUSt  3, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Linnea  Bucker  or  John  Kugelman,  Office 
of  Antidumping  Compliance, 
Intemationai  Trade  Administration.  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-3601. 
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suPfiEMCtrr  ARV  mromiATiON: 

Background 

On  May  9, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  PR 
17220]  an  antidumping  duty  order  on 
certain  iron  construction  castir^s  from 
Brazil.  A  respondent  and  an  importer 
requested  in  accordance  with 
S  353.53a(a]  of  the  Commerce 
Regulations  that  we  conduct  an 
administrative  review.  We  published 
notices  of  initiation  of  the  antidumping 
duty  administrative  review  on  June  19, 
1987  (52  PR  23330]  and  on  June  29. 1988 
(53  PR  24470].  The  Department  has  now 
conducted  those  administrative  reviews 
in  accordance  with  section  751  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  the  review  are 
shipments  of  certain  iron  construction 
castings,  limited  to  manhole  covers, 
rings  and  frames,  catch  basins,  grates 
and  frames,  cleanout  covers  and  frames 
used'for  drainage  or  access  purposes  for 
public  utility,  water  and  sanitary 
systems  classifiable  as  heavy  castings 
under  Tariff  Schedules  of  the  United 
States  Annotated  ("TSUSA"]  item 
number  657.0950.  and  to  valve,  service, 
and  meter  boxes  which  are  placed 
below  ground  to  encase  water,  gas,  or 
other  valves,  or  water  or  gas  meters, 
classifiable  as  light  castings  under 
TSUSA  item  number  657.0990.  These 
articles  must  be  of  cast  iron,  not  alloyed, 
and  not  malleable.  Heavy  castings  are 
currentiy  classifiable  under  HTS  items 
7325.10.00.10  and  7325.10.00.50.  Light 
castings  are  classifiable  under  HTS 
items  8306.29.00.00  and  8310.00.00.  The 
written  description  remains  dispositive. 

The  review  covers  two 
manufacturers/exporters  of  certain 
Brazilian  iron  construction  castings  and 
the  period  October  21, 1985  through 
April  30, 1988. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act. 
Purchase  price  was  based  on  the 


packed,  FOB.  FAS.  or  C&F  prices  to 
unrelated  pivchasers  in  the  United 
States.  Where  applicable,  we  made 
adjustments  for  forei^i  inland  freight, 
ocean  freight,  port  consolidation  and 
storage  charges,  and  brokerage  and 
handling  charges.  We  made  additions  to 
United  States  price  for  countervailing 
duties.  We  accounted  for  taxes  imposed 
in  Brazil,  but  rebated  or  not  collected  by 
reason  of  the  exportation  of  the 
merchandise  to  the  United  States,  by 
multiplying  the  ex-factory  price  of  the 
castings  sold  in  the  United  States  by  the 
Brazilian  tax  rate  and  adding  the  result 
to  the  U.S.  price.         , 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  price 
when  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the 
home  market  to  provide  a  basis  of 
comparison.  When  there  were 
insufficient  home  market  sales  for 
comparison,  we  used  third-country 
sales,  as  defined  in  section  773  of  the 
Tariff  Act.  Because  the  Federal  Reserve 
Bank  of  New  York  did  not  have  certified 
exchange  rates  for  part  of  the  review 
period,  as  best  information  available  we 
used  Brazilian  Ministry  of  Finance  rates 
as  provided  by  the  Embassy  of  Brazil. 

Home  market  price  was  based  on  the 
packed  FOB  or  delivered  prices  to 
unrelated  purchasers  in  Brazil.  Third- 
country  sales  were  based  on  packed, 
GIF  prices  to  unrelated  purchasers  in 
Canada. 

For  home  market  and  third-coimtry 
sales,  we  made  edjustments.  v  here 
applicable,  for  brokerage  and  handling, 
inland  freight,  ocean  freight,  marine 
insurance,  shipping  expenses  (port 
consolidation  and  storage  charges]  and 
differences  in  packing,  commissions  to 
unrelated  parties,  credit  costs,  and  bank 
charges.  For  home  market  sales,  we 
made  a  circumstance>of-sale  adjustment 
for  tax  differences. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margins  to  be: 


Manufacturer/ 
Exporter 

Period 

Margin 
(per- 
cent) 

IrKJustria  Vnna. 
Ltda 

10/J1/85-04/30/87 
10/ai/85-04/30/87 
05/01/87-04/30/88 

3.67 

COSIGUA(USIPA)... 

3.40 
16.55 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 


may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  pubUcation  of 
this  notice  in  the  Federal  Register. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  issues 
raised  in  such  comments  or  a  hearing. 

The  Department  will  determine,  and 
the  Customs  Service  will  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  wiB  be  required. 

For  any  future  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  administrative  review, 
whose  first  shipments  occurred  after 
April  30, 1988.  and  who  ii  unrelated  to 
any  reviewed  firm,  a  cash  deposit  of 
16.55  percent  shall  be  required. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a](l] 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  §  353.22  of  the  Department's  new 
regulations  (54  FR 12742,  March  28, 1989) 
(to  be  codified  at  19  CFR  353.22). 

Dated:  July  25. 1989. 


Eric  I.  Gaifinkel, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  B9-18069  Filed  8-2->89;  8:45  am] 

BILLING  CODE  3S10-DS-M 


[A-588-809] 


Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Valua:  Certain  Small 
Business  Telephons  Systems  and 
Subassemblies  Thereof  From  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commeroe. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  small  business  telephone 
systems  and  subassemblies  thereof 
(SBTS)  from  Japan  are  hieing,  or  are 
likely  to  be,  sold  in  the  United  States  at 
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less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  Uquidation  of  all 
entries  of  SBl^  from  Japan  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  diis  notice.  If  this 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  October 
10, 1989. 

EFFECTIVE  DATE:  August  2, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Apple,  Michael  Ready,  or  David 
Goldberger,  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1769.  (202)  377-2613,  (202)  377-4136. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that  SBTS 
bom  Japan  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  estimated 
average  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  (54  FR 
3516,  January  24, 1989),  the  foUowmg 
events  have  occurred:  On  February  13. 
1989.  the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  threatened  with 
material  injury  by  reason  of  imports 
fit)m  Japan  of  SBTS  (USITC  Pub.  No. 
2156.  February  1989). 

On  February  3  and  March  27. 1989,  the 
Department's  questionnarie  was 
presented  to  the  Toshiba  Corp. 
(Toshiba)  and  Matsushita  Electric 
Industrial  Co..  Ltd.  (MEI).  including  its 
related  companies  Matsushita 
Communication  Industrial  Co.,  Ltd. 
(MCI)  and  Kyushu  Matsushita  Electric 
Co.,  Ltd.  (KME)  (hereinafter  collectively 
referred  to  as  "Matsushita"),  which 
accounted  for  a  substantial  portion  of 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI). 

We  received  repUes  to  the 
questionnaire  from  Toshiba  and 
Matsushita  on  February  17,  March  3  and 
May  15, 1989. 

On  April  13, 1989,  petitioners 
requested  that  the  preliminary 
determination  be  postponed.  On  April 
27, 1989,  in  accordance  with  section 
733(c)(1)(A)  of  die  Act.  we  postponed 


the  preliminary  determination  to  July  26. 
1989  (54  FR  19211,  May  4, 1989). 

We  sent  deficiency  letters  to  both 
respondents  during  May.  June  and  July, 
1989.  We  received  partial  responses  to 
them  prior  to  July  10, 1989.  On  July  10, 
1989,  Toshiba  and  Matsushita  each 
notified  the  Department  that  they  were 
withdrawing  fi^m  active  participation  in 
the  investigation.  Toshiba  requested 
that  we  return  certain  confidential 
information  and  destroy  the  remainder 
of  its  confidential  submissions. 
Matsushita  requested  that  the 
Department  return  all  confidential 
information  submitted  to  the 
Department.  Both  companies  requested 
the  same  treatment  for  copies  provided 
to  petitioners'  counsel  and  consultants 
under  Administrative  Protective  Order. 
Pursuant  to  these  directions,  we  are 
complying  with  respondents'  requests, 
and  have  instructed  petitioners'  counsel 
to  do  the  same  or  certify  to  the 
destruction  of  the  information. 

Period  of  Investigation 

The  POI  is  July  1. 1988,  through 
December  31, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS).  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  item  ntunbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive. 

The  products  covered  by  this 
investigation  are  certain  small  business 
telephone  systems  and  subassemblies 
thereof,  currentiy  classifiable  under 
Harmonized  Tariff  Schedule  item 
numbers  8517.30.2000,  8517.30.2500, 
8517.30.3000.  8517.10.0020.  8517.10.0040. 
8517.10.0050.  8517.10.0070.  8517.10.0080. 
8517.90.1000.  8517.90.1500.  8517.90.3000. 
8518.30.1000.  8504.40.0004.  8504.40.0008. 
8504.40.0010.  8517.81.0010.  8517.81.0020, 
8517.90.4000,  and  8504.40.0015.  Prior  to 
January  1, 1989.  such  merchandise  was 
classifiable  under  items  684.5710. 
684.5720,  684.5730,  684.5805,  684.5810, 
684.5815.  684.5825,  684.5830,  682.6051, 
and  682.6053  of  the  Tariff  Schedules  of 
the  United  States  Annotted  (TSUSA). 

Certain  small  business  telephone 
systems  and  subassemblies  thereof  are 
telephone  systems,  whether  complete  or 


incomplete,  assembled  or  unassembled, 
with  intercom  or  internal  calling 
capability  and  total  non-blocking  port 
capacities  of  between  2  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its  full 
capability  only  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassemblies  are  defined  as 
follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  addition 
apparatiis:  housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  a  key  service 
unit,  control  unit  or  cabinet/ switch. 
"Control  and  switchiivg  equipment"  is 
defined  to  include  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards]  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  connectors  to  accept  circuit 
cards  or  modules;  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  (1) 
nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  functions:  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjunct  software 
used  on  external  data  processing 
equipment. 
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We  note  that  a  number  of  ambiguities 
existed  in  the  scope  language  previously 
published  in  the  Notice  of  Initiation  with 
regard  to  the  definition  of 
subassemblies.  We  therefore  have 
clarified  the  language  describing  the 
subassonblies  under  investigation. 

In  addition,  the  Department  has 
received  a  number  of  inqiiiries  regarding 
the  inclusion  of  dual  use  subassemblies 
within  the  scope  of  this  investigation. 
The  Department  defines  dual  use 
subassemblies  as  those  subassemblies 
that  function  to  their  full  capability 
when  operated  as  part  of  a  large 
business  telephone  system  as  well  as  a 
small  system.  Because  dual  use 
subassembUes  by  defmition  are  not 
subassemblies  "designed"  for  use  in 
small  business  telephone  systems,  dual 
use  subassemblies  are  excluded  from 
the  scope  of  the  investigation. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  SBTS 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value.  We  used  the  best 
information  available,  as  required  by 
section  776(c)  of  the  Act  because  the 
respondents  withdrew  their  confidential 
information  from  the  administrative 
record  of  the  investigation.  As  best 
information  available,  we  took  the 
highest  margin  contained  in  the  petition 
for  each  such  or  similar  category,  and 
averaged  these  figures  on  a  company- 
specific  basis  to  determine  the  margins 
in  this  investigation.  These  categories 
are  based  on  our  "scope"  definition  and 
consist  of  a]  control  and  switching 
equipment,  b]  circuit  cards  and  modules, 
c]  telephone  sets  and  consoles,  and  d] 
complete  small  business  telephone 
systems. 

In  its  July  10  letter  explaining  its 
withdrawal  from  the  investigation, 
Matsushita  stated  that  burdensome  and 
unreasonable  reporting  requirements 
were  a  major  factor  in  its  decision  to 
withdraw.  The  Department  regrets  the 
decision  of  both  respondents  to 
withdraw  from  this  investigation.  We 
note,  however,  that  our  reporting 
requirements  were  clearly  stated  in  our 
questionnaire  and  are  based  on 
consistent  Departmental  practice. 
Recognizing  the  reporting  burden  faced 
by  respondents,  we  granted  their 
deadline  extension  requests  to  the 
extent  possible  to  provide  a  greater 
opportunity  to  meet  our  requirements. 
Where  a  party  made  a  timely  request  to 
modify  and  simplify  the  reporting 
requirements,  we  gave  full  consideration 
to  the  request. 


United  States  Price 

United  States  price  was  based  on  the 
U.S.  price  information  provided  in  the 
petition.  . 

Foreign  Market  Valua 

Foreign  market  value  was  based  on 
home  market  prices  provided  in  the 
petition.  | 

Suspension  of  liquidation 

In  accordance  with  section  733(d}  of 
the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  SBTS  from  Japan,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  maricet  value  of  the 
subject  merchandise  from  Japan  exceeds 
the  United  States  prioe  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
averages  of  the  highest  margin  for  each 
such  or  similar  category  based  on 
information  provided  in  the  petition  are 
as  follows: 


Manufacturer/Producer/Exporter 


Toshiba  Corp _ _ 

Matsushita  Electric  IndueVial  Co.  Ltd., 
Matsushita  CooNnunicallon  Industnal 
Co.,  Ltd.,  Kyustni  Matsushita  Electric 
Co.,  LW 

All  others -. 


Margin 

pwcent- 

"98 


136.77 


178.93 
157.85 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  tiie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  detemine  whether  these 
imports  materially  infure,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the 
date  of  this  preliminary  determination  or 
45  days  after  our  final  determination,  if 
affirmative. 


PuUk  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  by 
September  1, 1989,  and  rebuttal  briefs  by 
September  8, 1989.  In  accordance  with 
19  CFR  353.38(b),  if  requested,  we  will 
hold  a  public  hearing  to  afford 
interested  parties  an  opportimity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs  at  10:00  a.m.  on 
September  13, 1989,  at  tiie  U.S. 
Department  of  Commerce,  Room  3708, 
14th  Steet  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230.  Individuals 
who  wish  to  participate  in  the  hearing 
must  submit  a  request  to  the  Assistant 
Secretary  for  Import  Adminisfration, 
Room  B-099,  at  tiie  above  address 
within  ten  days  of  the  publication  of  this 
notice.  Requests  should  oontain:  (1)  the 
party's  name,  address  and  telephone 
number;  (2)  the  ntmiber  of  participants; 
(3)  the  reasons  for  attending;  and  (4)  a 
list  of  the  arguments  to  be  raised.  In 
accordance  with  S  353.38(b)  of  the 
Department's  regulations^  presentations 
wiU  be  limited  to  issued  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1673b(f)). 
Eric  I.  Garfiiikel, 


Assistant  Secretary  for  Impart 
Administration. 


]uly  26. 1989. 

[FR  Doc.  89-18066  Filed  8-2-89;  8:45  am] 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Small 
Business  Telephone  Systems  and 
Subassemblies  Tliereof  From  Korea 

AGENCY:  Import  Administration, 
International  Trade,  Adminisfration, 
Department  of  Commerce. 
action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  small  business  telephone 
systems  and  subassemblies  thereof 
(SBTS)  from  Korea  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fafr  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U£.  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  SBTS  from  Korea  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  tiiis 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  October 
10, 1989. 
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EFFEcnvE  date:  August  2, 1989. 

FOR  FURTHER  INFORMATION:  Louis  Apple 

or  Nancy  Saeed,  Office  of 
Investigations,  Import  Adminisfration, 
International  Trade  Adminisfration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1769  or  (202)  377-1777,  respectively. 
SUPPLEMENTAL  INFORMATION: 

Preliminary  Detennination 

We  preliminarily  determine  that  SBTS 
from  Korea  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fafr 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673b)  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  Notice  of  Initiation  on 
January  24, 1989  (54  PR  3517),  the 
following  events  have  occurred.  On 
February  13, 1989,  the  ITC  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  Ututed  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  Korea  of  SBTS 
(USrrC  Pub.  No.  2156,  February  1989). 

On  February  9, 1989,  the  Department's 
questionnaire  was  presented  to  Goldstar 
Teleconununications  Co.,  Ltd.  (Goldstar) 
and  Samstmg  Elecfronics  Co.,  Ltd 
(Samsimg).  These  two  manufacttu^rs 
accounted  for  a  substantial  portion  of 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI). 

On  April  13, 1989,  petitioner  requested 
that  the  preliminary  determination  be 
postponed.  On  April  27, 1989,  in 
accordance  with  section  733(c)(1)(A)  of 
the  Act,  we  postponed  the  preliminary 
determination  until  July  26, 1989  (54  FR 
19211). 

On  March  3  and  May  15, 1989  we 
received  replies  to  the  questionnafre 
from  Goldstar  and  Samsimg. 

A  number  of  supplemental  and 
deficiency  questionnaires  were  issued 
subsequent  to  May  15, 1989. 
Supplemental  and  deficiency  responses 
were  received  from  the  respondents 
prior  to  the  date  of  this  preliminary 
determination. 

Period  of  InvestigatioD 

The  POI  is  July  1. 1988,  tiutjugh 
December  31, 1988. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  tiie  United  States  fully  converted 


to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive. 

The  products  covered  by  this 
investigation  are  certain  small  business 
telephone  systems  and  subassemblies 
thereof,  currentiy  classifiable  tmder 
Harmonized  Tariff  Schedule  item 
numbers  8517.30.2000, 8517.30.2500, 
8517.30.3000.  8517.10.0020.  8517.10.0040, 
8517.10.0050,  8517.00.0070,  8517.10.0080, 
8517.90.1000,  8517.90.1500,  8517.90.3000, 
8518.30.1000,  8504.40.0004,  8504.40.0008, 
8504.40.0010,  8517.81.0010,  8517.81.0020, 
8517.90.4000,  and  8504.40.0015.  Prior  to 
January  1, 1989,  such  merchandise  was 
classifiable  under  items  684.5710, 
684.5720,  684.5730,  684.5805,  684.5810, 
684.5815,  684.5825,  684.5630,  682.6051, 
and  682.6053  of  tiie  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 

Certain  small  business  telephone 
systems  and  subassemblies  thereof  are 
telephone  systems,  whether  complete  or 
incomplete,  assembled  or  imassembled, 
with  intercom  or  internal  calling 
capability  and  total  non-blocking  port 
capacities  of  between  2  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  small  business 
telephone  system  if  it  functions  to  its  full 
capability  only  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassembhes  are  defined  as 
follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  Tlie  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  the  same 
container,  with  or  without  additional 
apparatus;  housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  cfrcuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  a  key  service 
unit  control  unit,  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  units  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items. 


when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  connectors  to  accept  circuit 
cards  or  modules;  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  tiiey  may  be  imported  or 
shipped  separately.  A  power  converts  or 
divides  input  power  of  not  more  than 
2400  watts  into  output  power  of  not 
more  than  1800  watts  supplying  DC 
power  of  approximately  5  volts,  24  volts, 
and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  (1) 
nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  functions;  (2) 
telephone  answering  machines  or 
facsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjunct  software 
used  on  external  data  processing 
equipment. 

We  note  that  a  number  of  ambiguities 
existed  in  the  scope  language  previously 
published  in  tiie  Notice  of  Initiation  with 
regard  to  the  definition  of 
subassemblies.  We  therefore  have 
clarified  the  language  describing  the 
subassemblies  under  investigation. 

In  addition,  the  Department  has 
received  a  number  of  inquiries  regarding 
the  inclusion  of  dual  use  subassemblies 
within  the  scope  of  this  investigation. 
The  Department  defines  dual  use 
subassemblies  as  those  subassemblies 
that  function  to  their  full  capabihty 
when  operated  as  part  of  a  large 
business  telephone  system  as  well  as  a 
small  system.  Because  dual  use 
subassemblies  by  definition  are  not 
subassemblies  "designed"  for  use  in 
small  business  telephone  systems,  dual 
use  subassembhes  are  excluded  from 
the  scope  of  the  investigation. 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771  (16)  (C)  of  tiie  Act 
we  estabUshed  four  categories  of  "such 
or  similar"  merchandise  consisting  of:  a) 
control  and  switching  equipment  b) 
circuit  cards  and  modules,  c)  telephone 
sets  and  consoles,  and  d)  complete  small 
business  telephone  systems. 

Product  comparisons  were  made  on 
the  basis  of  the  following  criteria  which 
are  ranked  in  the  order  of  importance. 
For  control  and  switching  equipment  we 
used  the  following  criteria:  1]  port 
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capacity  based  on  minimum  operational 
configuration,  2)  tyye  of  central 
microproceaaor,  and  3)  read-only 
memory  (ROM)  siie.  For  circuit  card 
and  module*  %ve  considered:  1] 
functions,  and  2)  physical  aiq)earance. 
For  telephone  sets  and  consoles  we 
conaidtfed:  1)  number  of  buttons 
(regardless  of  ftuiction)  excluding 
dialpad,  and  2]  number  of  individual 
visual  indicators.  For  complete 
telephone  systems,  we  made 
comparisons  on  the  basis  of  the 
similarity  of  the  subassemblies,  using 
the  criteria  described  in  the  preceding 
sentences. 

Where  there  were  no  sales  of 
identical  merchandise  in  the  home  or 
third  counUy  markets  with  which  to 
compare  merchandise  sold  in  the  United 
States,  sales  of  the  most  similar 
merchandise  were  con^iared  on  the 
basis  of  the  characteristics  described 
above.  We  made  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise  in 
accordance  with  section  773(a](4][C]  of 
the  Act.  Consistent  with  our  normal 
practice,  when  adjustments  proved  to  be 
substantial,  we  used  constructed  value. 
In  this  case,  we  determined  that  an 
adjustment  greater  than  twenty  percent 
of  the  cost  of  manufacturing  of  Ae  U.S. 
model  is  substantial. 

In  order  to  determine  whetiier  there 
were  sufficient  sales  of  SBTS  in  the 
home  market  to  serve  as  the  basis  for 
calculating  foreign  market  value  [FMV], 
we  compared  Ae  volume  of  home 
market  sales  within  each  such  or  similar 
category  to  the  volume  of  third  country 
sales  within  each  respective  such  or 
similar  category,  in  accordance  with 
section  773(a)(l]  of  the  Act. 

Samsung  had  no  sales  of  complete 
small  business  telephone  systems  in  the 
United  States  during  the  POI.  We 
determined  that  ^re  were  sufficient 
home  market  sales  to  unrelated 
customers  for  each  of  the  other  such  or 
similar  categories. 

For  Goldstar  we  determined  that  there 
were  sufficient  home  market  sales  to 
unrelated  customers  for  two  such  or 
similar  categories:  telephone  sets  and 
consoles;  and  control  and  switching 
equipment  For  two  such  or  similar 
categories,  circuit  cards  and  modules, 
and  complete  telephone  systems,  we 
deteiminied  diat  there  were  insufBdent 
home  market  sales. 

Widi  respect  to  circuit  cards  and 
modules,  we  determined  that  sales  to 
ttie  Philippines,  Cypras,  Canada,  Italy, 
and  Norway  were  the  most  appropriate 
basis  for  cidculating  FMV  because  the 
merchandise  sold  in  tfiese  coontries  was 
the  most  comparable  to  that  sold  in  die 
United  States.  With  respect  to  complete 


small  business  telephone  systems, 
Goldstar  made  no  sales  to  third  country 
markets  during  die  POL  Therefore,  we 
are  comparing  United  States  sales  to 
constructed  value  for  this  such  or 
similar  category.  j 

Fair  Value  Compatisont 

To  determine  whether  sales  of  SBTS 
from  Korea  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value,  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

United  ^atas  Price 

For  Samsung,  we  based  the  United 
States  price  on  purchase  price  in 
accordance  with  section  772(b)  of  the 
Act  because  all  sales  were  made 
directly  to  unrelated  parties  to 
importation  into  the  United  States.  For 
Goldstar,  we  based  the  United  States 
price  on  exporter's  salee  price,  in 
accordance  with  section  772(c)  of  the 
Act,  because  in  each  case  the  sale  to  the 
first  unrelated  purchaser  took  place 
after  importation  into  tke  United  States. 

We  were  unable  to  make  comparisons 
for  sales  where  further  manufacturing 
was  claimed  because  sufficient  data 
which  complied  with  the  Department's 
requests  for  information  was  not 
submitted  in  time  for  consideration  in 
our  preliminary  determination. 

Samsung  | 

For  Samsung,  we  calculated  purchase 
price  based  on  packed  f.o.b.  Korean  port 
prices.  We  made  deductions,  where 
appropriate,  for  inland  freight,  wharfage 
and  container  freight  station  fees, 
customs  clearance  feesi,  and  postage 
fees.  We  added  rebated  duties  and 
uncollected  taxes  pursvant  to  section 
772(d)(1)  (B)  and  (C)  of  the  Act. 

Goldstar  j 

We  calculated  exporter's  sales  price 
based  on  packed,  delivered  prices  in  the 
United  States.  We  made  deductions 
from  ESP,  where  appropriate,  for  cash 
discounts,  brokerage,  warfage,  inland 
freight  in  Korea,  stuffing  charges,  ocean 
freight  marine  insurance.  United  States 
customs  duty,  customs  brokerage  fees, 
inland  freight  in  the  United  States, 
Inland  insurance,  rebates,  warranty 
expoises,  credit  expenses,  promotional 
material,  cooperative  advertising, 
commissions,  and  indirect  expenses  and 
inventory  carrying  expenses  incurred  in 
both  Korea  and  the  United  States.  We 
added  uncollected  duties,  and 
uncollected  or  rebated  taxes  pursuant  to 
section  772[d][l]  (B)  and  (C)  of  the  Act 


Foreign  Market  Vahie 

In  accordance  with  section  773(a]  of 
the  Act  we  calculated  FMV  based  on 
home  market  sales,  third  country  sales, 
or  constructed  value,  as  appropriate. 

Samsung 

For  Samsung,  we  calculated  foreign 
market  value  based  on  the  packed, 
delivered  prices  to  unrelated  customers 
in  the  home  market. 

We  made  deductions,  v^ere 
appropriate,  for  inland  freight  inland 
insurance,  rebates,  and  discounts.  We 
deducted  the  home  market  packing  costs 
from  the  foreign  market  value  and 
added  U.S.  packing  costs.  We  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  differences  in  credit 
terms,  warranty  expenses,  and 
advertising  expenses,  pursuant  to 
section  773(4)(B)  of  the  Act  We  did  not 
consider  technical  services  to  be  a  direct 
selling  expense  for  purposes  of  this 
preliminary  determination  because  it 
was  not  clear  that  this  expense  was 
directly  related  to  sales  of  the  subject 
merchandise.  We  will  look  at  this 
expense  in  more  detail  at  verification. 

We  made  an  upward  adjustment  to 
tax-exclusive  home  market  prices  for  the 
value-added  tax  we  computed  for  the 
United  States  price. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  ttie  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  353.57  of  the 
Department's  regulations  pnbtished  in 
the  Federal  Register  on  March  28, 1989 
(54  FR 12742)  (to  be  codified  at  19  CFR 
section  353.57). 

For  those  products  sold  In  die  United 
States  for  which  the  difference  in 
merchandise  adjustment  between  the 
reported  home  market  product  and  die 
U.S.  product  was  substantial  we 
calculated  foreign  market  value  based 
on  constructed  value  (CV),  in 
accordance  with  section  773(e)  of  the 
Act.  In  this  case,  we  determined  that  an 
adjustment  greater  than  twenty  percent 
is  substantial.  The  calculation  of 
constructed  value  is  fully  described  in 
the  "Constructed  Value"  section  of  this 
notice. 

We  used  best  infonnati4Ri  available 
for  two  U.S.  products  of  drcoit  cards,  for 
which  both  die  difference  In 
merchandise  adjustment  was  greater 
than  twenty  percent  and  no  constructed 
value  was  supplied  on  the  computer 
tape.  As  best  information  available,  we 
took  the  hi^est  margin  for  Samsung 
contained  in  the  petition  for  circuit 
cards  and  modules. 
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Goldstar 

Where  sales  in  the  home  maricet  were 
used,  we  calculated  foreign  maricet 
value  based  on  the  packed,  delivered  or 
ex-works  prices  to  unrelated  customers. 
We  made  deductions,  where 
appropriate,  for  inland  freight  cash 
discounts,  volume  rebates,  product 
rebates  and  exchange  rebates.  We 
deducted  the  home  market  packing  costs 
from  the  foreign  market  value  and 
added  all  U.S.  packing  costs.  We  made 
deductions,  where  appropriate,  for 
difrerences  in  credit  terms  and 
advertising.  We  also  deducted  home 
market  indirect  selling  expenses, 
including:  warranty  expenses,  inventory 
carrying  costs,  and  other  indirect  selling 
expenses.  These  expenses  were  capped 
by  the  amount  of  indirect  selling 
expenses  incurred  in  the  U.S.  market  in 
accordance  with  S  353.41  of  the 
Department's  regulations. 

We  made  an  upward  adjustment  to 
tax-exclusive  home  market  prices  for  the 
value-added  tax  we  computed  for  the 
United  States  price. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  vnth  §  353.57  of  the 
Department's  regulations. 

We  calculated  foreign  market  value, 
in  the  third  country  markets,  based  on 
the  packed,  delivered  or  ex-works  prices 
to  unrelated  customers.  We  made 
deductions,  where  appropriate,  for 
wharfage,  ocean  freight  inland  freight  in 
the  third  countries,  brokerage,  stuffing 
and  marine  insurance.  We  deducted  the 
home  market  packing  costs  frtim  the 
foreign  market  value  and  added  all  U.S. 
packing  costs.  We  made  deductions, 
where  appropriate,  for  differences  in 
credit  terms  and  commissions.  We 
added  duty  rebates  to  the  third  country 
price.  We  also  deducted  third  country 
indirect  selling  expenses,  including: 
inventory  carrying  costs  and  other 
indirect  selling  expenses.  These 
expenses  were  capped  by  the  amount  of 
indirect  selling  expenses  incurred  on 
sales  in  the  U.S.  market,  in  accordance 
with  S  353.41  of  the  Department's 
regulations. 

Where  appropriate,  we  made  further 
adjustments  to  the  third  country  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  353.57  of  the 
Department's  regulations. 

For  those  products  sold  in  the  United 
States  for  which  the  difference  in 
merchandise  adjustment  between  the 
reported  home  market  or  third  country 
product  and  the  U.S.  product  was 
substantial,  we  calculated  foreign 


market  value  based  on  constructed 
value  in  accordance  widi  section  773(e) 
of  the  Act  In  this  case,  we  determined 
that  an  adjustment  greater  than  twenty 
percent  is  substantiaL 

Cons^cted  Value 

In  the  situations  described  above,  we 
calculated  foreign  market  value  based 
on  constructed  value  for  Samsung  and 
Goldstar,  in  accordance  with  section 
773(e)  of  the  Act.  The  constructed  value 
included  amounts  for  materials, 
fabrication  costs,  general  expenses, 
profit  and  packing.  The  statutory 
minimum  of  eight  percent  profit  was 
applied  in  the  case  of  Samsung.  For 
doldstar,  the  actual  profit  rate 
submitted  by  the  respondent  was  used 
since  it  exceeded  the  eight  percent 
statutory  minimum.  In  all  cases  the 
amounts  for  actual  general  expenses 
were  used  since  these  figures  exceeded 
the  statutory  minimum  of  ten  percent  of 
the  cost  of  materials  and  fabrication. 
Reported  finance  expenses  were 
reduced  to  account  for  the  interest 
portion  included  in  the  imputed  credit 
and  finished  goods  inventory  carrying 
costs. 

In  general,  the  information  submitted 
by  respondents  was  relied  upon  in 
calculating  constructed  value,  except  in 
those  instances  where  the  costs  were 
not  appropriately  quantified  or  valued. 
For  Samsung,  we  adjusted  several  costs 
which  were  not  appropriately  quantified 
or  valued.  First  the  Department  used 
Samsung's  corporate  general  and 
administrative  (G&A)  and  finance 
expenses,  as  a  percentage  of  the  cost  of 
sales,  to  develop  a  ratio  in  calculating 
the  G&A  and  finance  expenses  for  the 
subject  merchandise.  Samsung  had 
reported  these  expenses  using  a  ratio 
based  primarily  on  the  divisional  G&A 
and  finance  expenses,  instead  of  the 
corporate  G&A  and  finance  expenses. 
Also  the  constructed  value  information 
reported  by  Samsung  did  not  contain 
gains  and  losses  on  the  disposal  of  fixed 
assets,  research  and  development  (R&D) 
amortization  expenses,  special 
depreciation,  miscellaneous  and  other 
losses  incurred.  Amounts  for  these 
losses  were  therefore  allocated  to  the 
subject  merchandise  as  non-specific 
operating  expenses  in  the  computed 
general  expenses.  We  made 
circumstance  of  sale  adjustments  for 
credit,  warranty,  and  advertising 
expenses. 

For  Goldstar,  we  adjusted  the  costs 
which  were  not  appropriately  quantified 
or  valued  as  follows,  ilie  G&A  and 
finance  expenses  of  consolidated 
Goldstar  Telecommunications  as  a 
percentage  of  the  cost  of  sales  for 
consolidated  Goldstar 


Telecommunications  were  used  by  the 
Department  to  develop  the  factor  used 
in  calculating  the  G&A  and  finance 
expenses  for  the  subject  merchandise. 
Goldstar  had  used  a  ratio  based  on 
divisional  G&A  and  finance  expenses 
instead  of  corporate-wide  G&A  and 
finance  expenses.  We  also  made 
deductions  from  constructed  value  for 
home  market  selling  expenses  consisting 
of  credit  and  advertising.  We  made  an 
adjustment  to  constructed  value  for 
home  market  indirect  selling  expenses 
consisting  of  warranty  expenses, 
inventory  carrying  costs,  and  other 
indirect  selling  expenses.  These 
expenses  were  capped  by  the  amount  of 
indirect  selling  expenses  incurred  on 
sales  in  the  U.S.  market  in  accordance 
with  §  353.41  of  the  Department's 
regulations. 

Currency  ConvetsioD 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  sale,  in  accordance 
with  section  773(a)(1)  of  the  Act  as 
amended  by  section  615  of  the  Trade 
and  Tariff  Act  of  1984.  All  currency 
conversions  were  made  at  the  rates 
certified  by  the  Federal  Reserve  Bank  of 
New  York  in  accordance  with  i  353.60 
of  the  Department's  regulations. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  SBTS  from  Korea,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  fitim  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amounts  by 
which  the  foreign  market  value  of  the 
subject  merchandise  from  Korea 
exceeds  the  United  States  price  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
margins  are  as  follows: 


Manutacturer/Producer/Expofter 


Samsung  Electroracs  Co..  Ltd 

Goldstar  TelecommunicatKXis  Co.,  Ltd.. 


Wi 


'T- 


average 
margin 


age 


9.33 
6.09 


31984 
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Maniifactuer/Producer/Exporter 


All  ottiers.. 


Weight- 
average 
margin 
percent- 
age 


7.79 


In  accordance  with  section  733(0  oi 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  Hies, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  rrC  will  determine  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the 
date  of  this  preliminary  determination  or 
45  days  after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  S  353.38  of  the 
Department's  regulations,  case  briefs  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  by  September 
21, 1989,  and  rebuttal  briefs  by 
September  26, 1989.  In  accordance  with 
S  353.38(b)  of  the  Department's 
regulations,  if  requested,  we  will  hold  a 
public  hearing  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs  at  1  pjn.  on  September  29, 1989.  at 
the  U.S.  Department  of  Commerce, 
Room  3708, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration,  Room  B-099,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  the  party's  name, 
address  and  telephone  number;  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the 
arguments  to  be  raised.  In  accordance 
with  S  353.38(b)  of  the  Department's 
regulations,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  (19 
U.S.C.  1873b(f)). 


Dated:  July  26, 1989. 
Eric  I.  Gaifinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  89-18067  Filed  8-2-89:  8:45  am] 

BILUNO  CODE  3510-OS-M 


[A-122-804] 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Steel  Rail, 
Except  Light  Rail,  From  Canada 

agency:  Import  Adniinistration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  We  determine  that  new  steel 
rail,  except  light  rail,  (hereinafter 
referred  to  as  new  steel  rail)  from 
Canada  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  have  notified  the  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of  new 
steel  rail  from  Canada  as  described  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice.  The  ITC  will  determine, 
within  45  days  of  the  publication  of  this 
notice,  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry. 

EFFECTIVE  DATE:  August  3, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kate  Johnson  or  Bradford  Ward,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-5050  or  (202)  377- 
5288,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

We  determine  that  new  steel  rail  from 
Candada  is  being,  of  is  likely  to  be,  sold 
in  the  United  States  at  less  dian  fair 
value,  as  provided  for  in  section  735(a) 
of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673d(a))  (the  Act).  The  estimated 
weighted-average  dsmping  margins  are 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  March  6, 1989,  we  made  an 
affirmative  preliminary  determination 
(54  FR  10393,  March  13, 1989).  The 
following  events  have  occtired  since  the 
publication  of  that  notice. 

On  March  13, 1989,  petitioner  filed  a 
request  for  alignment  of  the 
countervailing  duty  and  antidumping 
duty  final  determinations.  On  March  16, 


1989,  respondent  filed  a  request  for 
postponement  of  the  final  determination 
for  60  days.  Pursuant  to  lection  705(a)(1) 
and  section  735(a)(2)(A)  of  the  Act, 
respectively,  we  aligned  the 
countervailing  duty  and  antidumping 
duty  final  determinations  and  postponed 
the  final  determinations  to  not  later  than 
July  26, 1989  (54  FR  14264,  April  10. 
1989). 

The  questioimaire  responses  horn  the 
Algoma  Steel  Corporation,  Ltd. 
(Algoma)  were  verified  in  Canada 
between  May  8  and  May  17, 1989. 

On  June  28, 1989,  the  Department  held 
a  public  hearing.  Interested  parties 
submitted  comments  for  the  record  in 
their  case  briefs  on  June  19, 1989,  and  in 
their  rebuttal  briefs  of  June  26, 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive. 

The  product  covered  by  this 
investigation  is  new  steel  rail,  whether 
of  carbon,  high  carbon,  alloy  or  other 
quaUty  steel,  and  includes,  but  is  not 
limited  to,  standard  rails,  all  main  line 
sections  (at  least  30  kg.  per  meter  or  60 
pounds  per  yard),  heat-treated  or  head- 
hardened  (premium)  rails,  transit  rails, 
contact  rail  (or  "third  rail")  and  crane 
rails.  Rails  are  used  by  the  railroad 
industry,  by  rapid  transit  lines,  by 
subways,  in  mines  and  in  industrial 
applications. 

Specifically  excluded  from  this 
investigation  are  light  rails  (rails  less 
than  30  kg.  per  meter  or  60  pounds  per 
yard).  Also  excluded  are  relay  rails . 
which  are  used  rails  taken  up  from  a 
primary  railroad  track  and  relaid  in  a 
railroad  yard  or  on  a  secondary  track. 

The  product  covered  by  this 
investigation  is  current^  provided  for 
under  die  following  HTB  subheadings: 
7302.10.1020,  7302.10.1010.  7302.10.5000. 
8548.00.0000.  Prior  to  January  1, 1989, 
such  merchandise  was  classifiable 
under  items  610.2010. 610.2025. 610.2100 
and  688.4280  of  die  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
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Period  of  Investigation 

The  period  of  investigation  is  April  1. 
1988,  through  September  30, 1988. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  new 
steel  rail  from  Canada  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price  to 
the  foreign  market  value,  as  specified 
below. 

United  States  Price 

As  provided  in  section  772(b)  of  the 
Act,  we  used  the  purchase  price  to 
represent  the  United  States  price  for 
sales  of  new  steel  rail  where  sales  were 
made  to  imrelated  purchasers  prior  to 
importation  of  the  product  into  the 
United  States.  We  also  used  the 
purchase  price  to  represent  the  United 
States  price  for  sales  of  the  subject 
merchandise  where  sales  were  made  to 
an  indirectiy  related  purchaser,  who 
was  the  end-user  of  the  product,  prior  to 
importation  of  the  product  into  the 
United  States. 

We  calculated  purchase  price  based 
on  packed,  f.o.b.  prices.  We  made 
deductions,  where  appropriate,  for 
inland  freight,  duty,  and  brokerage  and 
handling. 

Foreign  Market  Value 

For  the  reasons  cited  below  and  in 
accordance  with  section  776(b)  of  the 
Act,  we  have  determined  that  the  use  of 
best  information  available  is 
appropriate  for  foreign  market  value.  As 
best  information  avaiiable,  we  used  the 
constructed  values  for  certain  types  of 
new  steel  rail.  These  constructed  values 
were  developed  from  costs  presented  in 
the  petitioner's  allegations  of  sales 
below  the  cost  of  production  (COP).  We 
were  not  able  to  use  all  U.S.  sales  in  our 
analysis  because  we  did  not  have  costs 
for  all  products.  Furthermore,  because 
we  used  best  information  available  for 
foreign  market  value,  we  did  not  use  any 
of  the  claimed  home  market  adjustments 
in  our  calculations. 

On  Januaiy  19, 1989,  petitioner  alleged 
that  Algoma's  home  market  sales  of  new 
steel  rail  were  made  at  prices  below  the 
COP.  On  March  3, 1989,  we  initiated  a 
COP  investigation  and  requested  cost 
information  from  the  respondent. 

At  verification  we  determined  that  the 
cost  information  submitted  by  the 
respondent  was  materially  deficient  and 
could  not  be  verified.  For  further 
discussion  of  this  issue  see  our  response 
to  Comment  1  tmder  the  "Interested 
Party  Comments"  section  of  this  notice. 

As  respondent's  costs  could  not  be 
verified,  we  were  unable  to  compare 
home  market  prices  to  the  respondent's 
COP.  Accordingly,  we  have  assumed 


that  all  home  market  prices  are  below 
the  COP.  Therefore,  as  previously  noted, 
as  best  information  available  for  forcing 
market  value,  we  based  our  calculation 
of  constructed  values  on  the  cost 
information  contained  in  the  petitioner's 
COP  allegation. 

Petitioner  calculated  a  COP  for  each 
of  the  four  rail  sizes  with  a  particular 
hardness  range.  Each  COP  was 
developed  separately  for  both  the 
second  and  third  quarters  of  1988. 
Petitioner's  costs  were  based  on 
standard  costs  adjusted  for  variances, 
fixed  costs,  depreciation  and  general, 
selling,  and  administrative  expenses 
(GS&A).  Adjustments  were  also  made 
for  differences  between  steel  production 
costs  using  electric  furnace  versus  basis 
oxygen  funiace  technology  and  for  other 
differences  between  U.S.  and  Canadian 
production  costs,  including  materials, 
fabrication,  and  factory  overhead. 

We  substracted  U.S.  taxes  from 
petitioner's  COP  because  a  home  market 
constructed  value  is  net  of  taxes.  We 
also  added  U.S.  credit  expenses  to 
petitioner's  COP  because  the  U.S.  price 
includes  credit  and  petitioner's  COP 
was  net  of  any  sales-specific  credit 
expenses.  We  added  the  statutory  eight 
percent  profit,  in  accordance  with 
section  773(e)(l)(B)(ii)  of  die  Act,  to 
obtain  a  constructed  value  for  each  rail 
size.  Petitioner's  COP  included  GS&A 
which  exceeded  the  statutory  minimum 
of  10  percent.  We  further  adjusted  the 
constructed  values  by  adding  U.S. 
packing,  in  accordance  with  section 
773(e)(10)(C]  of  the  Act.  We  also  made  a 
circiunstance  of  sale  adjustment  for  U.S. 
credit,  in  accordance  with  section 
773(A)(4)  of  the  Act. 

Currency  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  sale,  in  accordance 
with  section  773(a)(1)  of  the  Act.  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank  of  New  Nork  in  accordance  with 
§  353.60  of  the  Commerce  Department's 
regulations  published  in  the  Federal 
Register  on  March  28, 1989  (54  FR  12742) 
(to  be  codified  at  19  CFR  353.60). 

Verification 

Except  where  noted,  used  verified 
information  in  making  our  final 
determination  in  this  investigation  in 
accordance  with  section  776(b)  of  the 
Act.  We  used  standard  verification 
procedures,  including  examination  of 
relevant  accounting  records  and  original 
source  documents  provided  by  the 
respondent. 


Interested  Party  Conuneots 

Comment  1:  Petitioner  maintains  that 
Algoma's  cost  of  production  information 
should  not  be  used  because  it  could  not 
be  verified.  Petitioner,  theefore,  claims 
that  "best  information  available"  should 
be  used  and  that  such  information 
should  be  the  higher  of  the  petitioner's 
information  or  the  "actual  costs" 
obtained  during  verification. 

Respondent  claims  that  the 
Department  should  use  the  submitted 
cost  response,  which  Algoma  considers 
reasonable,  because  its  costs  are  based 
on  the  cost  of  sales,  with  subsequent 
adjustments  made  for  the  purposes  of 
the  investigation.  Respondent  contends 
that  it  misinterpreted  the  Department's 
cost  questionnaire,  and  instead  of 
providing  the  actual  cost  of  production 
which  it  records  in  its  normal  course  of 
business,  it  chose  to  submit  product 
costs  based  on  standards  developed 
subsequent  to  the  period  of 
investigation.  Respondent  also 
maintains  that  it  would  be  unfair  to 
reject  the  response  at  this  late  date. 

DOC  Position:  Because  Algoma's  cost 
respones  could  not  be  verified,  we  have 
not  compared  Algoma's  home  market 
prices  to  its  COP.  Instead,  we  have  used 
the  cost  information  submitted  in 
petitioner's  allegations  of  sales  below 
COP  to  calculate  constructed  values. 
These  constructed  values  were 
compared  top  respondent's  verified  U.S. 
sales  information  to  calculate  the  less 
than  fair  value  margins. 

The  Department  did  not  accept  the 
cost  of  production  information  provided 
in  the  response  for  the  following 
reasons.  The  Department  requested 
actual  costs  in  its  questionnaire. 
However,  respondent  developed 
information  for  the  investigation  based 
on  the  standard  product  costs  used  by 
the  company,  which  were  not  part  of  the 
normal  financial  accounting  system  and 
which  were  for  a  period  subsequent  to 
the  period  of  investigation.  Moreover, 
the  company  had  a  cost  system  which 
investigation.  Moreover,  the  company 
had  a  cost  system  which  reported  actual 
costs  for  each  product  but  chose  not  to 
use  this  information  for  its  response. 
The  company  also  did  not  provide 
documentation  to  support  the  reported 
standard  costs  or  to  tie  them  to  the 
company's  financial  records.  In  addition, 
the  standard  costs,  as  adjusted, 
submitted  by  respondent  did  not 
reconcile  to  the  company's  actual 
inventory  costs  and  were  developed 
based  on  data  outside  the  period  of 
investigation.  These  and  other 
deficiencies  are  outiined  in  detail  in  the 
public  version  of  our  cost  verification 
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report,  which  is  on  file  in  Room  6-099  of 
the  Main  Conunerce  building. 

Based  on  the  respondent's  failure  to 
report  actual  costs  and  its  inability  to 
provide  supporting  documentation  for 
the  standard  costs  at  verification,  the 
Department  determined  that  Algoma's 
cost  response  could  not  be  relied  upon 
for  this  final  determination.  Because  we 
did  not  use  the  cost  response,  other 
comments  by  the  petitioner  and  the 
respondent  relating  to  cost  of  production 
methodologies  are  moot 

Comment  2:  Petitioner  argues  that  the 
Department's  determination  of  "such  or 
similar"  merchandise  should  be  based 
upon  objective  physical  characteristics 
used  in  the  maiicetplace.  i.e.,  size, 
hardness  and  lengtii.  in  accordance  with 
American  Rail  Engineering  Association 
[AREA]  standards.  Petitioner  argues 
that  the  Department  placed 
disproportionate  importance  on  rail 
hanlness  in  the  preliminary 
determination,  thereby  skewing  the  fair 
value  comparison. 

Respondent  claims  that  rail  hardness, 
as  opposed  to  rail  size,  is  the  most 
important  physical  and  commercial 
characteristic  of  steel  rails.  Respondent 
contends  that  railway  specifications 
distinguish  between  small  differences  in 
rail  hardness.  Furthermore,  respondent 
states  that  rails  with  different 
hardnesses  have  different  metallurgical 
properties,  and  that  both  petitioner  and 
respondent  sell  rails  of  the  same 
hardness,  but  different  sizes,  at  about 
the  same  prices  and  charge  a  premium 
price  for  rails  with  a  higher  hardness. 

Respondent  further  argues  that  AREA 
specifications  alone  should  not  dictate 
how  the  Department  makes  its  product 
comparisons  because  many  railways 
specifically  order  rail  with  a  hardness 
that  deviates  from  AREA  standards. 
Respondent  claims  that  petitioner's  own 
testimony  and  pricing  practices  conflict 
with  its  contention  that  rail  size  is  the 
most  important  distinguishing  factor 
between  different  types  of  rails. 
Respondent  argues  that  the  Department 
should  use  its  preliminary  product 
comparisons  in  the  final  determination. 

DOC  Position:  As  best  information 
available,  we  used  the  costs  alleged  by 
petitioner  to  calculate  a  constructed 
value  as  the  basis  for  foreign  market 
value.  We  matched  constructed  values 
to  particular  U.S.  sales  using  two 
criteria:  Size  (pounds  per  yard  of  rail] 
and  hardness  (as  measured  by  the 
Brinnell  hardness  scale).  U.S.  sales  were 
compared  to  the  adjusted  constructed 
values  when  the  sizes  were  exactly  the 
same  and  when  the  hardness  was  within 
the  narrow  hardness  range  of  the  costs 
developed  by  petitioner. 


Using  these  two  criteria,  we  also 
determined  that  there  were  no 
corresponding  costs  in  the  petition 
which  could  reasonably  be  compared  to 
certain  sales  in  the  United  States. 
Accordingly,  these  sales,  representing  a 
small  percentage  by  value  of  all  U.S. 
sales  during  the  period  of  investigation, 
were  not  included  in  our  calculation  of 
the  margins  in  this  final  determination. 

Comment  3:  Petitioner  claims  that 
what  respondent  terms  "downgraded" 
rail  is  in  fact  standard  rail  and  should  be 
compared  to  other  sales  of  standard  rail. 
Petitioner  also  argues  that  sales  of 
industrial  rail  should  be  included  in  the 
Department's  calculations  for  the  final 
determination. 

Respondent  contends  that  there  is  no 
basis  for  petitioner's  argument  disputing 
the  existence  of  downgraded  rail. 
Respondent  further  argues  that  the 
Department  should  disregard  sales  of 
downgraded  and  industrial  rail  in  its 
analysis  because  these  sales  were  made 
of  obsolete  and  clearance  merchandise 
and  were  made  outside  the  ordinary 
course  of  trade. 

DOC  Position:  Sales  of  industrial  rail, 
downgraded  rail  and  rail  with  a 
hardness  outside  the  range  used  by 
petitioner  in  its  COP  allegation  were  not 
used  in  our  calculations  for  this  final 
determination  because  we  did  not  have 
constructed  values  for  these  types  of 
rails. 

Comment  4:  Petitioner  contends  that 
the  Department's  treatment  of  Canadian 
federal  and  provincial  sales  taxes  in  the 
preliminary  determination  was 
incorrect.  Petitioner  claims  that  it  is 
improper  for  the  Department  to  deduct 
home  market  taxes  from  the  reported 
home  market  price  and  add  back  the 
amount  of  taxes  imputed  to  the  U.S. 
sale.  Petitioner  argues  that  the  statute 
does  not  require  this  methodology  and 
that  this  approach  results  in  an 
undercoUection  of  duties.  There  is  no 
indication  in  the  statute  that  the  foreign 
market  value  should  be  adjusted,  nor 
does  this  tax  qualify  as  a  circumstance 
of  sale  adjustment.  Petitioner  contends 
that  the  Department  should  add  the 
estimated  taxes  to  the  U.S.  price  and 
then  include  the  tax  actually  paid  in  the 
foreign  market  value.  On  the  other  hand, 
petitioner  argues  that  the  Department 
could  instruct  Customs  on  entry  to 
adjust  the  U.S.  prict  used  to  calculate 
the  estimated  duty  deposit. 

Respondent  states  that  the 
Department's  methodology  in  the 
preliminary  determination  is  consistent 
with  the  statute  and  past  practice. 
Respondent  argues  that  the  Department 
should  use  the  methodology  applied  in 
the  preliminary  determination  in  its  final 
determination. 


DOC  Position:  This  issue  is  moot 
because  home  market  prices  were  not 
used  to  calculate  foreign  market  value. 
Accordingly,  no  adjustments  were  made 
to  foreign  market  value  or  U.S.  price  for 
Canadian  federal  and  provincial  taxes. 

Comment  5:  Petitioner  argues  that 
respondent's  claim  for  duty  drawback 
should  be  either  partially  or  entirely 
rejected  because  verification  did  not 
establish  that  the  allocation  was 
reasonable.  Petitioner  contends  that,  at 
the  least,  the  Department  should  include 
the  duty  drawback  on  rails  to  the  extent 
that  the  increased  cost  of  blooms  is 
allocated  to  rails  as  well  as  structural 
shapes.  Petitioner  also  daims  that  the 
Department  only  verified  that  imported 
materials  were  used  in  the  production  of 
steel  as  opposed  to  steel  rails,  and  that 
respondent  did  not  provide 
documentation  showing  that  the  steel 
tonnage  on  which  the  duty  drawback 
claim  was  made  included  steel  rails. 

Respondent  claims  that  it  is  entitled  to 
a  full  adjustment  for  duty  drawback. 
Respondent  contends  that  petitioner 
does  not  define  its  "reasonableness 
test"  nor  cite  statutory  authority  for  its 
claim  that  the  Department  should  only 
include  the  duty  drawback  on  rails  to 
the  extent  that  the  increased  cos*  of 
blooms  is  allocated  to  rails  as  well  as 
structural  shapes.  Respondent  further 
argues  that  the  information  which  the 
Department  verified  is  sufficient  to 
satisfy  the  meaning  of  section  772  of  the 
Act. 

DOC  Position:  It  is  unclear  whether 
any  duties  are  reflected  in  the  costs 
submitted  by  petitioner  which  we  used 
as  the  basis  for  foreign  market  value.  As 
best  information  available,  we  have 
assumed  that  duties  are  not  included 
and  accordingly  have  not  made  an 
adjustment  to  U.S.  price  for  duty 
drawback. 

Comment  6:  Petitioner  claims  that  the 
Department  should  not  assume  that  the 
U.S.  credit  period  was  equal  to  the 
average  number  of  days  on  shipments 
for  which  no  payments  were  received  by 
April  30, 1989.  This  average  is  applied  as 
the  number  of  payment  days  in  the  very 
first  transaction  in  the  listing.  Petitioner 
argues  that  if  the  shipment  for  a 
particular  transaction  took  place  during 
the  second  quarter  of  1988,  the  payment 
period  is  much  greater  than  the  average 
payment  days  reported  Petitioner  also 
argues  that  the  supporting 
documentation  submitted  in 
respondent's  rebuttal  brief  has  not  been 
verified  and,  therefore  at  the  least,  the 
Department  should  assume  that  all  sales 
where  no  payment  has  been  made  prior 
to  April  30, 1989,  have  a  credit  cost 
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equal  to  the  number  of  days  between  the 
date  of  shipment  and  May  1, 1989. 

Respondent  states  that  payment  has 
now  been  made  for  U.S.  observation  1 
and  the  average  days  payment  figure 
should  be  corrected. 

DOC  Position:  This  sale  was  not  used 
in  our  analysis  because  we  did  not  have 
a  constructed  value  to  compare  to  this 
U.S.  sale. 

Comment  7:  Petitioner  claims  that 
duty  charges  on  U.S.  observations  5  and 
6  are  apparently  incorrect 

Respondent  states  that  the  duty 
amount  on  U.S.  observation  5  is 
incorrect  due  to  a  clerical  error. 
Respondent  argues  that  the  duty  charge 
on  U.S.  observation  6  was  verified  and 
is  correct. 

DOC  Position:  U.S.  observation  5  was 
not  used  in  our  analysis  because  we  did 
not  have  a  constructed  value  to  compare 
to  this  U.S.  product.  Although  Uie  rail  in 
observation  6  is  an  alloy  rail,  the  actual 
duty  charged  by  respondent  to  its 
customer  was  based  on  the  sale  of  a 
carbon  rail  (U.S.  observation  2).  We 
verified  that  the  duty  actually  charged 
on  the  invoice  for  U.S.  observation  6 
was  based  on  this  carbon  rate.  We  have 
therefore  accepted  respondent's  figure 
for  duty  for  U.S.  observation  6. 

Suspension  of  liquidation 

We  are  directing  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation,  under  section  733(d)  of  the 
Act  of  all  entries  of  new  steel  rail  from 
Canada,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  the  subject  merohandise 
exceeds  the  United  States  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice. 

The  weighted-average  margins  are  as 
follows: 


Manufacturer/Produoer/Exporter 


Algotna  Steel  Corponrtion,  Ltd.... 
M  Ottwre ..... 


WetaM- 

avenge 
margin 
per- 
centage 


38.79 
38.79 


ITC  Notification 

In  accordance  with  section  735(d]  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  piusuant  to 


section  735(c)(1)  of  the  Act  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  imder  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  rrC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  this  proceeding  will  be 
terminated  and  all  securities  posted  as  a 
result  of  the  suspension  of  liquidation 
will  be  refunded  or  cancelled.  However, 
if  the  ITC  determines  that  such  injury 
does  exist  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  new  steel  rail  from  Canada 
entered  or  withdrawn  fivmwarehouse 
for  consiunption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation, 
equal  to  the  amount  by  which  the 
foreign  market  value  exceeds  the  United 
States  price. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  19 
U.S.C.  1673(d). 
Eric  I.  Gaifinkel, 
Assistant  Secretary  for  Import 
Administration 
July  28, 1989. 

[PR  Doc.  89-18064  Filed  8-2-89;  8:45  am] 
BIUJNQ  CODE  SSIO-OB-M 


[A-583-806] 

Preliminary  Determination  of  Sales  at 
I.MS  Than  Fair  Value;  Certain  Small 
Bueiness  Telephone  Systems  and 
Subassemblies  Thereof  From  Taiwan 

AOENCy:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  certain  small  business  telephone 
systems  and  subassemblies  thereof 
(SBTS)  from  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  We  have  notified 
the  U.S.  International  Trade 
Commission  (ITC)  of  our  determination 
and  have  directed  the  U.S.  Customs 
Service  to  suspend  Uquidation  of  all 
entries  of  SBTS  from  Taiwan,  except 
those  produced  by  Sun  Moon  Star  Inc., 
as  described  in  the  'Suspension  of 
Liquidation"  section  of  this  notice.  If  this 
investigation  proceeds  normally,  we  will 


make  a  final  determination  by  October 
10. 1989. 

EPRCnVE  DATC  August  3, 1989. 
FOR  niRTNER  INFORMATION  CONTACT: 
Louis  Apple  or  Jim  Terpstra,  Office  of 
Investigations.  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-1769  or  (202)  377-4103,  respectively. 

SUPFLEMENTAL  INFORMATION: 
Preliminary  Determination 

We  preliminarily  determine  that  SBTS 
frt)m  Taiwan  are  being,  or  are  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (19 
U.S.a  i673b)  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  notice  of  initiation  on 
Januaiy  24, 1989  (54  FR  3516),  the 
following  events  have  occurred.  On 
February  13, 1989,  the  ITC  determined 
that  there  is  a  reasonable  indication  that 
an  industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  &t)m  Taiwan  of  SBTS 
(USrrC  Pub.  No.  2156,  February  1989). 

On  February  9  and  March  27, 1989,  the 
Department's  questionnaire  was 
presented  to  Taiwan  Nitsuko  Co.,  Ltd. 
(Taiwan  Nitsuko)  and  Sun  Moon  Star 
Inc.  (Sun  Moon  Star).  These  two 
manufact\irers  account  for  a  substantial 
portion  of  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI). 

On  April  13, 1989,  petitioners 
requested  the  preliminary  determination 
be  postponed.  On  April  27. 1989,  in 
accordance  with  section  733(c)(i)(A)  of 
the  Act  we  postponed  the  preliminary 
determination  until  July  26, 1989  (54  FTl 
19211  May  4, 1989). 

On  February  17,  March  6,  May  16  and 
May  17, 1989  we  received  replies  to  the 
questionnaire  from  Taiwan  Nitsuko.  On 
March  3  and  May  15, 1989  we  received 
replies  to  the  questionnaire  from  Sun 
Moon  Star. 

A  ntmiber  of  supplemental  and 
deficiency  questionnaires  were  issued 
subsequent  to  May  15, 1989. 
Supplemental  and  deficiency  responses 
were  received  fiY)m  the  respondents 
prior  to  this  preliminary  determination. 

On  July  7, 1989,  the  Department 
initiated  an  investigation  of  Taiwan 
Nitsuko  under  the  special  rule  for 
certain  multinational  corporations, 
section  773(d)  of  the  Act  (the  MNC 
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provUkm).  Tfads  initiatioo  was  bated  aa 
information  provided  by  petitionerB  in 
eeveral  submissions.  We  presented 
sections  B(a),  B(b).  B,  and  D  of  the 
Department's  MNC  questionnaire  to 
Taiwan  Nitsuko. 

On  July  11. 1988,  Taiwan  Nitsuko 
requested  a  one  week  extension  to 
respond  to  section  B(a)  and  B(b)  of  the 
Department's  MNC  questionnaire,  which 
we  granted. 

On  ^aty  21, 1989,  Taiwan  Nitsuko 
submitted  a  letter  declining  to  respond 
to  sections  B(a),  B(b),  B,  and  D  of  the 
Department's  MNC  questionnaire. 

ThaMNCPiVTisioa 

As  noted  above,  the  petitioners 
alleged  Oiat  Ae  MNC  provision  was 
applicable  with  respect  to  Taiwan 
Nitsuko.  Similar  to  the  Department's 
practice  with  regard  to  sales  below  cost 
investigations,  the  Department  did  not 
automatically  request  data  relevant  to 
the  MNC  provision.  Instead,  the 
Department  required  petitioners  to 
present  an  adequate  and  timely 
allegation  regariding  the  applicability  of 
the  MNC  provision.  An  adequate 
allegation  is  one  diat  gives  the 
Department  a  basis  for  believing  that 
the  following  criteria  exist 

(1)  Merchandise  exported  to  the 
United  States  is  being  produced  in 
facilities  which  are  owned  or  controlled, 
directly  or  indirectly,  by  a  person,  firm 
or  corporation  which  also  owns  or 
controls,  directly  or  indirectly,  other 
facilities  for  the  production  of  such  or 
similar  merchandise  which  ae  located  in 
another  country  or  countries. 

(2)  The  sales  of  such  or  similar 
merchandise  by  die  company  concerned 
in  the  home  market  of  the  exporting 
coimtry  are  nonexistent  or  inadequate 
as  a  basis  for  comparison  with  the  sales 
of  the  merchandise  to  the  United  States. 

(3]  The  foreign  market  value  (FMV)  of 
such  or  similar  merchandise  produced  in 
one  or  more  of  the  facilities  outside  the 
country  of  exportation  is  higher  than  the 
foreign  market  value  of  such  or  similar 
merdhandise  produced  in  the  facilities 
located  in  the  country  of  exportation. 

(4]  Because  the  Department  bases  its 
fair  value  oomparisions  on  comparable 
merchandise,  any  observed  differences 
in  FMV  are  not  solely  attributable  to 
physical  difierences  in  merdmndlae. 

(5)  Any  observed  differences  in  value 
between  the  FMV  of  prodocta  produced 
outside  the  country  of  exportation  and 
the  FMV  of  products  produced  in  the 
country  of  exportation  are  not  solely 
attributable  to  differences  in  costs  of 
production,  pursuant  to  the  final 
paragraph  of  the  MNC  provision. 

There  are  two  stages  in  an  MNC 
investigation.  In  the  first  stage,  the 


Department  must  establish  that  the  five 
criteria  for  applying  the  MNC  proviaion 
are  satisfied  (the  same  criteria  as  for 
initiating  an  MNC  investigation).  In  the 
second  stage,  assuinkig  this  five  criteria 
are  met,  the  Department  must  calculate 
FMV  by  reference  to  the  FMV  of  such  or 
similar  merchandise  produced  in 
facilities  outside  the  country  of 
exportation.  This  FMV  must  be  adjusted 
fur  differences  in  costs  of  production 
(including  taxes,  labor,  materials,  and 
overhead)  between  the  country  of 
exportation  and  the  facilities  outside  the 
country  of  exportation. 

As  noted  above,  the  threshold  for 
initiating  an  MNC  investigation  was  met 
by  petitioners.  Consequently,  we  issued 
a  questionnau'e  to  Taiwan  Nitsuko 
seeking  additional  data  relevant  to  the 
MNC  provision.  However,  Taiwan 
Nitsuko  declined  to  nespond  to  this 
questionnaire.  Therefore,  as  explained 
below,  the  Department  is  using  best 
information  available  (BIA)  for  Taiwan 
Nitsuko  in  accordance  with  section 
778(c)  of  the  ACT. 

Period  of  Investigation 


The  POI  is  July  1, 
December  31, 1988. 


1988,  through 


Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harnionized  system  of 
Customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et. 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
this  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers.  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  puiposes.  The  written 
description  remains  dispositive. 

The  products  covored  by  this 
investigation  are  certain  small  business 
telephone  systems  and  subassemblies 
thereof,  currently  classifiable  under 
Harmonized  Tariff  Schedule  item 
numbers  8517.302000, 8517.30.2500, 
8517.30.3000, 8517.iaUX)2a  8517.10^)040, 
8517.10.0050,  8517.100070,  8517.ia00S0, 
8517.901000,  8517.901500,  8517.90.3000, 
8518.30.1000.  8504.400004,  8504.40.0006, 
8504.40.0010, 8517.810010,  6517.81.0020, 
8517.904000  and  8504.4O0015.  Prior  to 
January  1, 1969,  sock  merchandise  was 
classifiable  uader  items  684.5710. 
684.5720,  6M.5730  664.5806, 684.5810 
684.5815, 684.5825, 664.5830, 682.6051, 
and  682.6053  of  die  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 


Certain  small  business  telephone 
systems  and  subassemblies  thereof  are 
telephone  systems,  wlieAier  complete  or 
incomplete,  assembled  or  unassembled, 
with  intercom  or  internal  calling 
capability  and  total  non<blodcing  port 
capacities  of  between  2  and  256  ports, 
and  discrete  subassemblies  designed  for 
use  in  such  systems.  A  subassembly  is 
"designed"  for  use  in  a  amall  business 
telephone  system  if  it  fnactions  to  its  full 
capability  (mly  when  operated  as  part  of 
a  small  business  telephone  system. 
These  subassemblies  art  defined  as 
follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  answer  all  lines  in 
the  system;  monitor  the  status  of  other 
phone  sets;  and  transfer  calls.  The  term 
"telephone  sets  and  consoles"  is  defined 
to  include  any  combination  of  two  or 
more  of  the  following  items,  when 
imported  or  shipped  in  tiie  same 
container,  with  or  without  additional 
apparatus:  housing;  hand  set;  cord  (line 
or  hand  set);  power  supply;  telephone 
set  circuit  cards;  console  circuit  cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  at  a  key  service 
unit,  control  unit,  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  ulits  described  in 
the  preceding  sentence  which  consist  of 
one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards]  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  circuit  cards  or 
modules,  with  or  without  additional 
apparatus:  connectors  to  accept  circuit 
cards  or  modules;  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  iitfo  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

The  following  merchandise  has  been 
excluded  from  this  investigation:  (1) 
nonproprietary  industry-standard  ("tip/ 
ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 
designed  for  use  in  a  covered  system, 
even  though  a  system  may  be  adapted  to 
use  such  nonproprietary  equipment  to 
provide  some  system  fimctionr,  (2) 
telephone  answering  machines  or 
facsimile  machines  inte[pated  with 
telephone  sets;  and  (3)  sdjunct  software 


'<".  *  n 


Federal  Register  /  Vol.  54.  No.  148  /  Thursday,  August  3.  1969  /  Notices  319B9 


used  on  external  data  processing 
equipment. 

We  note  that  a  number  of  ambiguities 
existed  in  the  scope  language  previously 
published  in  the  Notice  of  Initiation  with 
regard  to  the  definition  of 
subassembUes.  We  therefore  have 
clarified  the  language  describing  the 
subassemblies  under  investigation. 

In  addition,  the  Department  has 
received  a  number  of  inquiries  regarding 
the  inclusion  of  dual  use  subassemblies 
within  the  scope  of  this  invetigation.  The 
Department  defines  dual  use 
subassembUes  as  those  subassemblies 
that  function  to  their  full  capability 
when  operated  as  part  of  a  large 
business  telephone  system  as  well  as  a 
small  system.  Because  dual  use 
subassemblies  by  definition  are  not 
subassemblies  "designed"  for  use  in 
small  business  telephone  systems,  dual 
use  subassemblies  are  excluded  from 
the  scope  of  the  investigation. 

Such  or  Similar  Comparisons 

For  all  respondent  companies, 
pursuant  to  section  771(16)(C),  we 
established  four  categories  of  "such  or 
similar"  merchandise  consisting  of:  (a) 
control  and  switching  equipment  (b) 
circuit  cards  and  modules,  (c)  telephone 
sets  and  consoles,  and  (d)  complete 
small  business  telephone  systems. 

Product  comparisons  were  made  using 
criteria  which  are  ranked  in  order  of 
importance.  For  control  and  switching 
equipment  we  used  the  following 
criteria:(l)  port  capacity  based  on 
minimum  operational  configuration,  (2) 
type  of  central  microprocessor,  (3)  read- 
only memory  (ROM)  size.  For  circuit 
cards  and  modules  we  considered:  (1) 
functions,  [">)  physical  appearance.  For 
telephone  s6ts  and  consoles  we 
considered:  (1)  number  of  buttons 
(regardless  of  function)  excluding 
dialpad,  (2)  number  of  individual  visual 
indicators.  For  complete  telephone 
systems,  we  made  comparisons  on  the 
basis  of  the  similarity  of  subassemblies, 
using  the  criteria  described  in  the 
preceding  sentences. 

Where  there  was  no  identical  product 
in  the  home  or  third  country  market  with 
which  to  compare  a  product  imported 
into  the  United  States,  the  most  similar 
product  was  compared  on  the  basis  of 
the  characteristics  described  above.  We 
inade  adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise  in  accordance  with  section 
773(a)(4)(C)  of  tiie  Act.  Consistent  with 
our  normal  practice,  when  adjustments 
proved  to  be  substantial,  we  used 
constructed  value.  In  this  case,  we 
determined  that  an  adjustment  greater 
than  20  percent  is  substantial. 


In  order  to  determine  whether  there 
were  sufficient  sales  of  SBTS  in  the 
home  market  to  serve  as  the  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  within 
each  such  or  similar  category  to  the 
volume  of  third  country  sales  within 
each  respective  such  or  similar  category, 
in  accordance  with  section  773(a)(1)  of 
the  Act 

For  Sun  Moon  Star,  we  determined 
that  there  were  sufficient  home  market 
sales  to  unrelated  customers  for  three 
such  or  similar  categories.  There  were 
no  sales  of  complete  small  business 
telephone  systems  in  the  United  States 
during  the  POI. 

Fair  Value  Comparisons 

To  determine  whether  saids  of  SBTS 
firom  Taiwan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value,  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  &is  notice. 

Since  Taiwan  Nitsuko  declined  to 
provide  information  essential  to  our 
investigation,  we  used  the  best 
information  available  as  required  by 
section  776(c)  of  the  Act  As  best 
information  available,  we  took  the 
highest  margin  contained  in  the  petition 
for  products  manufactured  by  Nitsuko 
Japan  for  each  such  or  similar  category 
and  averaged  these  figures  to  determine 
the  margin  for  Taiwan  Nitsuko  in  this 
investigation. 

Taiwan  Nitsuko  declined  to  respond 
to  the  Department's  MNC  questionnaire. 
Because  the  MNC  provision  calls  for  the 
Department  to  calculate  FMV  with 
reference  to  merchandise  produced  in 
facilities  outside  the  country  of 
exportation,  we  attemtped  to  compare 
the  FMV  in  the  petition  for  merchandise 
produced  and  sold  in  Japan  with  actual 
United  States  prices  reported  by  Taiwan 
Nitsuko,  for  products  produced  in 
Taiwan  and  sold  in  the  United  States,  or 
Taiwan  Nitsuko  U.S.  sales  prices 
provided  in  the  petition.  Since  there 
were  no  sales  for  Taiwan  Nitsuko 
reported  in  the  petition  and  we  were 
unable  to  find  comparable  merchandise 
from  Taiwan  sold  during  the  POI,  we 
used  the  margins  calculated  in  the 
petition  based  on  a  comparison  of  the 
FMV  of  merchandise  produced  and  sold 
in  Japan  and  the  United  States  price  of 
merchandise  produced  in  Japan  and  sold 
in  the  United  States.  Petitioner  supplied 
information  indicating  that  Taiwan 
Nitsuko  and  Nitsuko  Japan  produce  the 
same  products  for  sale  in  the  United 
States  and  that  these  products  are  sold 
at  the  same  prices  to  the  same  single 
customer. 


For  Sun  Moon  Star  Inc.,  we  compared 
the  United  States  price  to  the  foreign 
market  value,  as  described  below. 

United  States  Price 

Because  virtually  all  sales  by  Sun 
Moon  Star  were  made  directiy  to 
tmrelated  parties  prior  to  importation 
into  the  United  States,  we  based  the 
United  States  price  on  purdiase  price,  in 
accordance  witii  section  772(b)  of  the 
Act  We  calculated  purchase  price 
based  on  packed  f.o.b.  Taiwan  port 
prices.  Gross  unit  price  was  based  on 
the  contract  price  plus  the  exchange  rate 
adjustment  as  calculated  by  Sun  Moon 
Star.  Sun  Moon  Star  made  a  further 
upward  adjustment  to  gross  unit  price  to 
account  for  early  payment  on  future 
sales.  We  made  deductions  where 
appropriate  for  inland  freight  and 
brokerage  and  handling.  We  added 
uncollected  duties  and  value-added  tax 
pursuant  to  S  353.41(d)  (ii)  and  (iii)  of  the 
Department's  regulations  published  in 
the  Federal  Register  on  March  28, 1989 
(54  FR 12742)  (to  be  codified  at  19  CFR 
S  353.41). 

For  Taiwan  Nitsuko.  we  used 
information  contained  in  the  petition  for 
United  States  price. 

Foreign  Market  Value 

In  accordance  with  section  773(a)  of 
the  Act  we  calculated  foreign  market 
value  for  Sun  Moon  Star  based  on  home 
market  sales,  or  constructed  value,  as 
appropriate.  We  calculated  foreign 
market  value  based  on  the  packed, 
delivered  or  ex-works  prices  to 
unrelated  customers  in  the  home  market 
We  make  deductions,  where 
appropriate,  for  inland  freight 
discounts,  advertising  and  rebates.  We 
deducted  the  home  market  packing  costs 
from  the  foreign  market  value  and 
added  all  U.S.  packing  costs.  We  make 
circumstance  of  sale  adjustments,  where 
appropriate,  for  differences  in  credit 
terms  and  warranties.  We  made 
adjustments  for  indirect  selling 
expenses  and  inventory  carrjdng  costs 
in  the  home  market  to  offset 
commissions  paid  in  the  United  States  in 
accordance  with  {  353.5(1))  of  the 
Department's  regulations. 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  {  353.57  of  the 
Department's  regulations. 

We  made  an  upward  adjustment  to 
tax-exclusive  home  market  prices  for  the 
value  added  tax  we  computed  for  the 
United  States  price. 

For  those  products  sold  in  the  United 
States  for  which  the  difference  in 
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mntiMadwe  adiustment  betweea  the 
reported  honw  msket  prodact  and  the 
U.S.  prodact  was  snbatnitiaL  we 
calculated  foreign  market  value  based 
on  constructed  value  in  accordance  with 
section  773(e)  of  the  Act  In  this  case  wc 
determined  that  an  adfurtiBent  greater 
than  20  percent  is  substantial. 

For  Taiwan  Nitsoko.  we  laed 
informatioa  contained  in  the  petition  for 
FMV. 

Constructed  Vahie 

In  the  situations  described  above,  we 
cakulated  the  constructed  value  in 
accordance  with  section  773[e)  of  the 
Act.  Except  where  noted  below,  the 
Department  used  the  materials, 
fabrication,  and  general  expenses  based 
on  the  respondent's  submissions.  We 
added  U^  packing,  as  reported  by  the 
respondent 

The  Department  analyzed  the  cost 
submissions  of  Sun  Moon  Star  to 
determine  the  sufficiency  of  such  data 
for  the  purpose  of  calculating 
constructed  value  for  the  preliminary 
determination.  The  Department 
determined  that  the  submission  was 
substantially  complete  and  sufficient 
and  used  the  submission  for  the 
preliminary  determination.  However, 
adjustments  to  Sun  Moon  Star's  data 
were  made  when  it  appeared  from  the 
explanation  provided  in  the  response 
that  certain  costs  necessary  for  the 
production  of  the  product  imder 
investigation  were  not  included  or  were 
not  appropriately  quantified  or  valued. 

For  Sun  Moon  Star,  constructed  value 
was  calculated  on  the  basis  of  reported 
materials  and  fabrication  costs  plus 
general  expenses,  profit,  and  import 
duties.  Material  cost  was  adjusted  to 
agree  with  the  supporting  detail 
provided  by  the  respondent.  General 
expenses  exceeded  the  statutory 
minimum  requirement  of  ten  percent  of 
materials  and  fabrication.  General 
expenses  were  adjusted  to  reflect  an 
allocation  over  cost  of  goods  sold,  which 
is  in  accordance  with  the  Department's 
normal  methodology.  Financial 
expenses  were  adjusted  to  reflect  the 
interest  expenses  of  the  entire  Sun 
Moon  Star  Groap.  Interest  income  was 
not  used  to  offset  interest  expense  since 
the  Department  was  onable  to 
determine  if  the  revenue  was  earned 
from  short-term  investnientB  related  to 
the  current  operathms  of  die  oompany. 
When  imputed  inventory  uid/or  cn^ 
expenses  are  incladed  in  selling 
expenses,  interest  expenses  reflected  on 
the  company's  books  is  redaced  for  a 
portion  of  the  expenses  related  to  these 
activities  in  order  to  avaad  d(iirt>te 
counting.  The  o&et  to  interest  expense 
for  imputed  credit  and  inventory 


carrying  ants  was  cadcniatcd  using  the 
Sun  Moon  Star  Group  nonconsolidated 
financial  statements.  Smce  the 
respondent's  profit  calcniation  reflected 
less  than  eight  percent,  the  statutory 
minimum  of  ei^t  percent  was  used. 

We  made  circumstance  of  sale 
adjustments,  where  appropriate,  for 
differences  in  credit  terms,  warranties, 
and  advertising.  We  made  adjustments 
for  commissions  paid  in  the  United 
States  with  indirect  selling  expenses 
and  inventory  carrying  costs  in  the 
home  market  in  acconiance  with 
S  353.56(a)(2)  of  the  Department's 
regulations.  For  fair  value  comparisons, 
we  made  an  upward  adjustment  to 
constructed  value  for  thiie  value-added 
tax  we  computed  for  pie  United  States 
price. 

Currency  Conversion 

We  used  the  official  exchange  rates  in 
effect  on  the  dates  of  sale,  in  accordance 
with  section  773(aHl)  of  the  Act,  as 
amended  by  section  815  of  the  Trade 
and  Tariff  Act  of  1964.  Ail  currency 
conversions  were  made  at  the  rates 
certified  by  the  Federal  Reserve  Bank  of 
New  York  in  accordance  with  §  353.60 
of  the  Department's  regulations. 

Verificadon 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  773(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  SBTS  from  Taiwan, 
except  those  produced  by  Sun  Moon 
Star,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
tlie  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise  from 
Taiwan  exceeds  the  United  States  price 
as  shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  wei^ted-average 
margins  are  as  follows: 


Manuiacturer/Producc/Exportar 


Taiwan  Mtwlco  Co..  Ltd.. 
Sun  Moon  Star  Inc 


avarage 


Manuiaciur«r/Producar/&q»rtgr 

V(teigM- 

av8Me 

margin 

pafcaR^ 

age 

All  Others . 

129.73 

rrC  Notification 

- 

percent- 
age 


129.73 

oaoo 


In  accordance  with  sedtiMi  733{f]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  tlris 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  die  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

The  ITC  will  determina  whether  these 
imports  materially  injure,  or  threaten 
material  injury  to,  the  U.S.  industries 
before  the  later  of  120  days  after  the 
date  of  this  preliminary  determination  or 
45  days  after  our  final  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  §  353.38  of  the 
Department's  regulations,  case  briefs  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  by  September 
11, 1989,  and  rebuttal  briefs  by 
September  15, 1989.  In  accordance  with 
§  353.38(b]  of  the  Department's 
regulations,  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportunity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs  at  12:30  p  jn.  on  Saptember  ^ 
1989,  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washuigton, 
DC  20230.  Individuals  who  wish  to 
participate  in  the  hearing  must  submit  a 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B099,  at 
the  above  address  within  ten  days  of  the 
publication  of  this  notict.  Requests 
should  contain:  (1)  the  partsr's  name, 
address  and  telephone  nmnber  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4]  a  list  of  the 
arguments  to  be  raised.  In  accordance 
with  S  353.38(b)  of  the  Department's 
regulations,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  pubHsfaed 
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pursuant  to  section  733(f)  of  the  Act  (19 
US.C.  1873b(f))- 

Etic  I.  Gadiakel, 

Assistant  Secretary  for  Import 

A  dministration. 

luly  26, 1989. 

[Fit  Doc.  80-18066  Filed  8-01-89  8:45  am] 
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[C-122-«05] 

Rnal  Aft  inmrttve  CountorvaMng  Duty 
DetwnnlrartloiK  New  Sloel  RaH,  Except 
Ught  Ran,  From  Canada 

AGENCY:  Import  AdministratiaD, 
International  Trade  Administration. 
Commeroe. 
ACnONC  Notice. 


sumEMDrrAnY 


ATKM: 


r.  We  determine  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  producers, 
manufacturers  or  exportere  in  Canada  of 
new  steel  rail,  except  light  rail  ("steel 
rail"),  as  described  in  the  "Scope  of 
Investigation"  section  of  this  notice.  The 
estimated  net  subsidy  is  113.56  percent 
ad  valorem  for  all  manufacturers, 
producers  or  eiqxtrters  in  Canada  of 
steel  raii  except  the  Algoma  Steel 
Corporation  lid.  (Algoma),  which  is 
excluded  from  this  determination.  The 
estimated  net  subsidy  for  Algoma  is  0.24 
percent  ad  valorem,  which  is  de 
minimis.  We  have  calculated  a  separate 
estimated  net  subsidy  for  Algoma 
because  its  rate  differs  significantly 
from  the  country-wide  rate  (See  the 
"Suspension  of  Liquidation"  section  of 
this  notice.) 

We  have  notified  the  United  States 
International  Trade  Commission  (TTC) 
of  our  determination.  If  the  ITC 
determines  that  imports  of  steel  rail 
materially  injure,  or  threaten  material 
injury  to  a  U.S.  industry,  we  wiD  direct 
the  U.S.  Customs  Service  to  resume 
suspRusion  of  liquidation  of  all  entries  of 
steei  rail  from  Canada  that  are  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  our  countervailing  duty 
order  and  to  require  a  cash  deposit  on 
entries  of  steel  raL*  in  an  amount  equal 
to  the  estimated  net  subsidy. 
EFFECTIVE  DATE:  August  3. 1989. 
FOR  FURTHER  NHFOftMA-nON  COMTACT 
Roy  A.  Malmrose  or  Margol  Paijmans, 
Office  of  Countervailing  tivestigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  f^W.,  Washington, 
DC  20230;  telephone:  (202)  377-5414 
(Malmrose)  or  377-1442  (Paijmans). 


Final  Deteiminatioa 

Based  on  oiu  investigation,  we 
determine  that  certain  benefits  which 
constitute  subsidies  within  the  meaning 
of  section  701  of  the  Tari£f  Act  of  193a 
as  amended  (the  Act),  are  being 
provided  to  manufacturers,  producers  or 
exporters  erf  steel  rail  in  Canada.  For 
purposes  of  this  investigation,  the 
following  programs  are  foond  to  confer 
subsidies: 

Federal  Programs 

•  Debentiue  Guarantees  Provided  to 
Sydney  Steel  Corporation  (Sysoo) 

•  Forgiven  Wharf  Loan   - 

•  Regional  Development  Incentives 
Program 

•  Certain  Investment  Tax  Credits 

/oint  Federal-Provincial  Programs 

•  General  Development  A^^ements 

•  Economic  and  Regional 
Development  Agreements 

•  Iron  Ore  Freight  Subsidy  to  Algoma 

Provincial  Programs 

•  Grants  for  Payment  of  PrincqMl  and 
Interest  on  Debentures 

•  Operating  Grants  Provided  to  Sysco 

•  Long-Term  Loan  Guarantees 
Provided  to  Sysco 

•  Equity  Infusions  I^vided  to  Sysco 
We  determine  the  estimated  net 

subsidy  to  be  113.56  percent  ad  valorem 
for  all  manufacturers,  producers  or 
exporters  in  Canada  of  steei  rail  except 
Algoma.  which  is  excluded  from  this 
determination. 

Case  History 

Since  the  last  Federal  Register 
publication  pertainlAg  to  the  substance 
of  this  investigation  ("Preliminary 
Affirmative  Countervailing  Duty 
Determination:  New  Steel  Rail  Except 
Light  Rail,  from  Canada,"  (Preilminary 
Determination),  54  FR  8784,  March  2. 
1989,  the  following  events  have 
occurreS. 

On  March  13, 1989,  petitioner  filed  a 
request  for  alignment  of  the 
countervailing  duty  and  antidumping 
duty  final  determinations.  On  March  16, 
1989,  respandeots  filed  a  request  for 
postponenieni  of  the  final  determination 
for  60  days.  Pursuant  to  section  705(a)(1) 
and  section  735(3 J(2)(A)  of  tlie  Act. 
respectively,  we  aligned  the 
counterv-»ihng  .hjty  and  antidumptna 
duty  final  determinations  and  postponed 
the  final  determinations  to  no  later  than 
July  26. 1989  (54  FR  14264.  April  10, 
1989). 

On  May  16. 1988,  we  deUvered  a 
supplemental/ deficiency  questionnaire 
to  the  Government  of  Canada  (GOC). 


On  May  25, 1989,  ¥re  received  responses 
to  our  qaestiomiave  from  Algoma, 
Sydney  Steel  Corpwation  (Sysoo), 
Nortrack  Ltd.  (Norti-ack),  Grand  Valley 
Steel  Uraited  (Grand  Valley)  and 
Sessenwein  Inc.  (Sessenwein).  On  May 
26, 1980,  Sessenwein  filed  comctioas  to 
certain  errore  oontained  in  its  May  S, 
19BB,  submission. 

We  conducted  verification  in  Canada 
from  May  SB  through  (une  14, 1980,  of 
the  questioonaire  responses  from  the 
GOC  tiie  Provincial  Government  of 
Ontario,  the  i^rovindal  Government  of 
Nova  Scotia  (GOf^,  Sysoo,  Algoma. 
Grand  Valley,  Sessenwein,  CJ>.  Rail  and 
Nortrack. 

On  June  6, 1989,  Nortrack  submitted 
corrections  to  certain  clerical  errors 
reported  during  verification.  Also  on 
June  6, 1900,  Sysco  submitted 
clarifications  to  its  responses.  On  June 
29, 1989.  Algoma  submitted 
clartfications,  coiTections,  and  other 
supplemental  infonnation. 

On  July  6, 1989,  in  accordance  with 
Article  S,  paragraph  3  of  the  Agreement 
on  Interpretation  and  Application  of 
Articles  VL  XVI  and  XXffl  of  the 
General  Agreement  on  Tariffe  and 
lYade  (tlie  Subsidiea  Code),  we  notified 
U&  Customs  to  terminate  the 
suspension  of  liquidation  in  this 
investigation  as  of  July  1, 1900. 

On  July  10. 1989,  GOC  submitted 
supplemental  information  on  the  tariff 
classification  of  contact  or  "third"  rails. 
On  July  12, 1989,  GOC  forwarded  a 
report  to  the  Department  which  was 
inadvertently  omitted  at  verification. 

On  July  13, 1989,  Algoma  filed 
supplemental  infonnation  that  the 
Department  had  requested  at 
verification.  On  July  14, 1969,  Sysoo 
submitted  clarification  of  information  on 
its  debentures  which  the  Department 
had  requested  at  verification. 

Petitioner  and  respondents  requested 
a  public  hearing  in  this  case  on  March  8, 
1989,  which  was  held  on  July  18, 1989. 
Petitioner  and  Sysco  filed  case  briefs  on 
July  13. 1989,  and  rebuttal  briefs  on  July 
17. 1989  Algoma  did  not  file  a  case  brief 
but  filed  a  i^uttal  brief  on  July  19. 1989. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
Customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS),  as  provided  for  in  section  1201  et 
sdQ.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdravi'n  from 
warehouse  for  consumption  on  or  after 
thif  date  is  now  classified  solely 
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according  to  the  appropriate  HTS  item 
numbers.  The  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  Service  purposes.  The  written 
description  remains  dispositive. 

The  product  covered  by  this 
investigation  is  new  steel  rail,  whether 
of  carbon,  high  carbon,  alloy  or  other 
quality  steel,  includes  but  is  not  limited 
to,  standard  rails,  all  main  line  sections 
(at  least  30  kg.  per  meter  or  60  pounds 
per  yard),  heat-treated  or  head- 
hardened  (premium)  rails,  transit  rails, 
contact  rail(or  "third  rail")  and  crane 
rails.  Rails  are  used  by  the  railroad 
industry,  by  rapid  transit  lines,  by 
subways,  in  mines  and  in  industrial 
applications. 

Specifically  excluded  from  this 
investigation  are  light  rails  (rails  less 
than  30  kg.  per  meter  or  60  pounds  per 
yard].  Also  excluded  are  relay  rails 
which  are  used  rails  taken  up  from 
primary  railroad  track  and  relaid  in  a 
railroad  yard  or  on  a  secondary  track. 

The  product  covered  by  this 
investigation  is  currenUy  provided  for 
under  the  following  HTS  subheadings: 
7302.10.102a  7302.10.1040. 7302.10.5000 
and  8548.00.0000.  Prior  to  January  1, 
1989,  such  merchandise  was  classifiable 
under  items  610.20ia  610.2025, 610.2100 
and  688.4280  of  the  "Tariff  Schedules  of 
the  United  States  Annotated"  (TSUSA). 

Analysis  of  Programs 

For  purposes  of  this  determination, 
the  period  for  which  we  are  measuring 
subsidies  ("the  review  period")  is 
calendar  year  1987  for  Algoma  and  April 
1, 1987-^arch  31. 1988  for  Sysco.  These 
review  periods  conespond  to  the 
respective  companies'  fiscal  years. 
Normally,  we  would  select  the  calendar 
year  as  Uie  review  period  for  all 
companies  if  the  companies  under 
investigation  had  different  fiscal  years. 
We  have  chosen  Sysco's  fiscal  year  as 
that  company's  review  period  in  order  to 
measure  more  accurately  the  subsidies 
received  over  time,  which  have  been 
reported  to  the  Department  on  a  fiscal 
year  basis. 

Petitioner  alleged  that  Sysco  is 
unequityworthy  and  uncreditworthy. 
We  have  consistentiy  held  that  the 
government  provision  of  equity  does  not 
per  se  confer  a  subsidy.  Government 
equity  purchases  bestow 
countervailable  benefits  only  when  they 
occur  on  terms  inconsistent  with 
commercial  considerations.  When  there 
is  no  maricet-detetmined  price  for 
equity,  it  is  necessary  to  determine 
whether  the  company  was  a  reasonable 
commercial  investment  or,  in  other 
words,  whether  the  company  was 
"equityworthy." 


The  GONS  is  the  sole  owner  of  Sysco, 
which  it  purchased  in  1968.  Sysco  has 
never  issued  shares:  therefore,  we  must 
determine  whether  Sysco  was 
equityworthy  in  each  instance  when  the 
GONS  made  an  equity  infusion.  We  do 
not  reach  the  question  of  whether  Sysco 
was  equityworthy  in  1968.  The  initial 
purchase  of  Sysco  by  the  GONS 
occurred  prior  to  the  15  year  period  in 
which  we  are  examining  all  the  financial 
assistance  received  by  Sysco  which  may 
have  benefited  the  company  during  the 
review  period.  We  are  using  15  years 
because  it  represents  the  average  useful 
life  of  assets  in  the  steel  industry  as 
determined  by  the  U.S.  Internal  Revenue 
Service's  1977  Class  Life  Asset 
Depreciation  Range  System.  Use  of  the 
IRS  tables  is  in  accordance  with  past 
practice  and  is  described  in  detail  in  the 
"Subsidies  Appendix"  attached  to  the 
"Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  Cold-Rolled  Carbon  Steel  and 
Flat-Rolled  Products  from  Argentina," 
(Subsidies  Appendix),  49  FR 18006.  April 
26, 1984. 

Although  Sysco'a  equityworthiness  in 
1968  and  the  GONS's  equity  infusion  in 
1968  will  not  be  examined,  the  GONS 
made  additional  equity  infusions  into 
Sysco  in  the  period  1974  through  1988. 
Therefore,  we  have  reviewed  Sysco's 
equityworthiness  in  each  of  the  years  in 
which  it  received  equity  capital  from  the 
GONS  during  that  period. 

A  company  is  considered 
unequityworthy  if  it  is  deemed  unable  to 
generate  a  reasonable  rate  of  retiun 
within  a  reasonable  period  of  time.  In 
making  our  equityworthiness 
determinations,  we  assess  the 
company's  current  and  past  financial 
health,  as  reflected  in  various  financial 
indicators  taken  from  its  financial 
statements.  The  indicators  we  examine, 
include  the  foUowiag  ratios:  rate  of 
return  on  total  assets  and  net  equity, 
profit  margin  on  sales,  operating  loss  to 
fnancial  expense,  the  current  and  quick 
ratios  and  debt  to  equity  and  debt  to 
total  assets.  We  give  great  weight  to  the 
company's  recent  abiUty  to  earn  a  return 
on  total  assets  and  to  generate  a  profit 
margin  on  sales  as  indications  of  the 
company's  financial  health  and 
prospects.  Based  on  the  factors 
described  above,  we  determine  that 
Sysco  was  unequityworthy  in  each  year 
in  which  it  received  an  equity  infusion 
in  the  period  from  1973  thix>ugh  1988. 

Petitioner  additionally  alleged  that 
Sysco  is  uncreditworthy.  We  consider  a 
company  creditworthy  if  it  appears  that 
it  will  have  sufficient  revenues  or 
resources  to  meet  its  costs  and  fixed 
financial  obligations,  absent  government 
intervention.  Like  our  equityworthiness 


test,  to  determine  the  creditworthiness 
of  a  company  we  analyze  the  company's 
past  operations,  as  reflected  in  various 
financial  indicators  cafculated  from  its 
financial  statements.  We  give  great 
weight  to  the  company's  recent  past 
ability  to  meet  its  financial  cost 
obligations  with  its  cash  flow.  Based  on 
an  analysis  of  the  factors  described 
above,  we  determine  Sysco  to  be 
uncreditworthy  for  the  period  from  1973 
through  1988. 

We  determine  that  Sysco  is 
uncreditworthy  despite  the  fact  that  it 
has  received  financing  fix)m  private 
commercial  sources.  We  are  discounting 
the  importance  of  such  financing 
because  we  have  determined  that  Sysco 
would  not  have  received  this  financing 
but  for  the  guarantees  provided  by  the 
GOC  and  tiie  GONS. 

All  of  Sysco's  debentures  and  loans 
are  guaranteed  by  either  the  federal  or 
the  provincial  govenmient.  (See  sections 
I.A.I.,  I.C.3.  and  II.A.)  With  respect  to 
the  provincial  loan  guarantees,  Sysco 
has  argued  that  these  guarantees  are  not 
countervailable.  In  support  of  their 
position,  respondents  cite  §  355.44(c)(l] 
of  the  proposed  Countervailing  Duty 
regulations,  published  in  the  Federal 
Register  on  May  31, 1989  (54  FR  23366) 
(to  be  codified  at  19  CPR  Part  355) 
(proposed  regulations],  which  states 
"[t]he  expbcit  guarantee  by  a 
government  of  a  loan  to  a  firm  shall  not 
confer  a  countervailable  benefit  if  the 
government  is  a  principal  owner  or 
majority  shareholder  of  the  firm  and  it  is 
a  normal  commercial  practice  in  the 
country  in  question  for  owners  or 
shareholders  to  provide  loan  guarantees 
on  comparable  terms  to  their  firms." 

The  statement  in  the  proposed 
regulations  embodies  the  Department's 
general  policy  on  loan  guarantees  as 
exhibited  in  previous  Oases.  [See,  "Final 
Affirmative  Coimtervailing  Duty 
Determination  on  Carbon  Steel  Wire 
Rod  from  Trinidad  and  Tobago."  49  FR 
480,  January  4. 1984.)  However,  we  note 
that  our  past  practice  has  been  limited 
largely  to  government  guarantees  on 
commercial  loans  to  equityworthy 
companies  or  to  government  guarantees 
on  loans  bom  government  sources. 
When  analyzing  loan  guarantees  to 
companies  that  may  not  be  reasonable 
commercial  investmeiAs,  we  believe  it  is 
appropriate  to  use  the  same  "reasonable 
investor"  analysis  as  we  would  for  an 
equity  infusion.  Just  as  a  reasonable 
investor  woidd  not  puidiase  stodc  in  an 
unequityworthy  firm,  ft  would  not 
guarantee  a  loan  to  a  company  in  such 
poor  financial  straits  that  the  guarantor 
would  be  boimd  to  lose  money.  This 
analysis  is  consistent  tvith  prior  cases  in 
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which  we  considered  the  govenunent 
guarantee  to  be  "the  action  of  a  major 
shareholder  contributing  to  its 
investment  in  a  *  *  *  project."  Id.  at  485. 
In  such  cases,  we  iiave  evaluated  the 
loan  guarantees  in  tenns  of  whedier  the 
investment  was  inconsistent  with 
commercial  considerations.  Id.  Based  on 
our  analysis  of  Sysco's  financial 
position,  as  outlined  earlier  under  our 
equityworthy  analysis,  we  determine 
that  the  government's  provision  of  loan 
guarantees  to  Sysco  is  not  a  reasonable 
commercial  decision.  Based  on  this 
analysis,  and  because  these  guarantees 
are  limited  to  a  specific  industry,  we 
determine  that  the  government  provision 
of  loan  guarantees  to  Sysco  provides  a 
potential  countervailable  benefit 

Our  past  practice,  described  in  the 
"Subsidies  Appendix",  for  measuring 
the  benefit  conferred  by  the  provision  of 
a  govenunent  loan  guarantee,  is  to  fint 
compare  the  cost  of  the  government 
guarantee  to  the  cost  the  firm  would 
have  paid  for  a  comparable  commercial 
guarantee.  If  no  difference  between 
government  and  commercial  guarantee 
costs  is  evident,  we  then  compare  the 
terms  of  the  guaranteed  loan  to  the 
benchmark  financing.  We  verified  that 
loan  guarantees  cannot  normally  be 
purchased  from  commercial  sources. 
Consequentiy,  we  cannot  compare 
Sysco's  treatment  against  normal 
commercial  practices  in  Canada. 
Therefore,  for  all  of  Sysco's  guaranteed 
financing  we  analyzed  the  extent  to 
which  tl^  company  received  more 
favorable  terms  on  its  financing  than  the 
benchmark  financing.  (See  sections 
I.A.I.,  LC3.  and  ILA) 

With  respect  to  the  calculations  of 
benefits  from  grants  and  government 
debenture  and  loan  guarantees  received 
by  Sysco,  we  used  as  the  discount  rate 
for  allocating  the  benefits  over  time  the 
benchmark  interest  rate  calculated  for 
purposes  of  valuing  the  subsidy 
provided  on  Sysco's  debentures  and 
loans  which  were  guaranteed  by  either 
the  federal  or  provincial  government 
(See  sections  LAI.  and  LC.3.)  We  were 
unable  to  use  Sysco's  weighted  cost  of 
capital,  which  is  our  preferred  metiK>d  of 
deriving  the  discount  rate,  for  the 
following  reasons.  In  the  years  1973- 
1976,  we  do  not  have  infocmatioo  on  the 
national  average  rate  of  return  on 
equity.  In  the  years  1977-1968,  either 
Sysco's  equity  as  a  percent  of  total 
capitalization  was  negative  <x  Sysco's 
capitalization  in  its  entirety  was 
negative.  Conseqaendy,  we  could  not 
meaningfully  employ  our  weighted  cost 
of  capital  formula. 

Sysco  received  grants  and/or  equity 
infosioos,  «vfaicfa  we  are  tneating  as 


grants  (see  section  LC  4.).  in  every  year 
during  the  period  1974-1968.  In 
accordance  with  past  practice  [see 
"Final  Affirmative  Countervailing  Duty 
Determination:  Oil  Country  Tubular 
Goods  from  Canada",  [OCTC],  51  FR 
15037.  April  22.  1986],  for  all  the 
programs  which  provided  non-recurring 
grants  and  for  all  the  benefits  received 
by  Sysco  which  we  treated  as  non- 
recurring grants,  we  first  determined  if 
the  benefit  amount  received  by  Sysco,  in 
each  of  the  years  in  which  the  benefit 
was  received,  was  more  than  0.50 
percent  of  the  company's  total  sales  for 
that  year.  In  every  year,  the  benefit 
amount  exceeded  the  0.50  percent  rate; 
therefore,  for  all  of  the  grants  and  equity 
infusions  received  by  Sysco,  we 
allocated  the  benefit  over  the  average 
useful  life  of  equipment  in  the  steel 
industry,  which  is  15  years.  Using  the 
above  methodology,  we  ialso  allocated 
over  15  years,  unless  otherwise 
specified,  the  benefit  from  the  grants 
received  by  Algoma. 

As  mentioned  in  the  "Case  History" 
section,  we  verified  questionnaire 
responses  from  the  two  producers  and 
four  non-producer  exporters.  We 
verified  that  none  of  the  non-producer 
exporters  received  any  benefits  from  the 
programs  under  investigation  with 
respect  to  steel  rails  exported  to  the 
United  States.  Therefore,  the  steel  rail 
exports  of  each  respondent  non- 
producer  exporter  will  be  subject  to  the 
estimated  net  subsidy  of  the  producer 
from  which  it  purchased  the  steel  rail. 
As  the  best  information  available,  we 
are  assigning  the  estimated  net  subsidy 
rate  of  Sysco  to  the  one  non-respondent 
non-producer  exporter,  Bernard 
Railtrack  Export  Inc. 

Based  upon  our  analysis  of  the 
petition,  the  responses  to  our 
questionnaires,  verfication,  and  written 
comments  filed  by  petitioner  and 
respondents,  we  determine  die 
following. 

I.  Programs  Detemiined  to  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers  or 
exporters  in  Canada  of  steel  rail  under 
the  following  programs. 

A.  Federal  Programs 

1.  Debenture  Guarantees  Provided  to 
Sysco 

Sysco  issued  its  Series  C  debenture  in 
1973  and  its  Series  D  debenture  in  1975. 
Series  C  was  dawmiDated  in  U.S. 
dollars,  issued  for  20  years  and 
guaranteed  by  the  GONS.  The  tenns  of 
Series  C  provided  fior  aemi-«nnual 


interest  payments  and  annual  pnncipal 
repayments  starting  in  1870. 

Series  D  was  denoisinated  in 
Canadian  dollars,  issued  for  20  years 
and  guaranteed  by  the  Cape  Breton 
Development  Corporation  (Devco),  a 
crown  coiporation  of  the  GOC.  The 
terms  of  Series  D  provided  for  semi- 
annual interest  payments  and  gradually 
increasing  axmual  principal  repayments. 
No  fee  was  paid  for  the  GONS  or  Devco 
guarantees. 

These  guarantees  were  provided  to 
one  company.  Thus,  we  determined  that 
their  provision  was  limited  to  a  specific 
enterprise.  Based  on  the  reasons 
explained  in  the  "Analysis  of  Programs" 
section  pertaining  to  the  government 
provision  of  debentrve  and  loan 
guarantees,  Sysco's  debenture 
guarantees  are  countervailable  to  the 
extent  that  the  terms  are  more  favorable 
than  the  bendunaric  financing. 

As  described  in  the  "Analysis  of 
Programs"  section,  we  have  determined 
that  Sysco  has  been  uncreditworthy 
throughout  the  period  1973-1988.  bi  the 
case  of  uncreditwordiy  companies,  we 
assume  that  private  lernders  either 
would  not  provide  loans  to  such 
coDipanies  or  would  require  a  premium 
interest  rate  (See  the  Subsidies 
Appendix.)  In  selecting  an  appropriate 
benchmark,  we  must  formulate  an 
approximation  of  the  premium  interest 
rate  a  commercial  source  of  financing 
would  charge  an  uncreditworthy 
company.  The  first  step  in  the 
formulation  of  such  an  interest  rate  is  to 
determine  the  highest  long-term  fixed 
interest  rate  a  marginally  creditworthy 
borrower  would  have  to  pay  in  order  to 
receive  a  loan. 

The  next  step  is  the  calculation  of  a 
risk  premium.  This  amount  represents 
the  difference  in  risk  between  a 
marginally  creditwordiy  company  and 
an  uncreditworthy  company.  In  previous 
cases  [See  "Certain  Carbon  Steel 
Products  from  Brazil:  Fmal  Results  of 
Countervaihng  Duty  Administrative 
Review",  52  FR  829,  January  9, 1987),  we 
have  derived  this  risk  premium  by 
examining  the  difference  between 
Moody's  Aaa  end  Baa  corporate  bond 
rates  and  calculating  die  percentage  diis 
difference  represents  of  the  prime 
interest  rate  in  the  United  States.  W« 
have  found  that  the  risk  premiam  as 
calculated  by  this  approach  is  12 
percent  If  the  financing  is  not  in  U.S. 
currency,  this  percentage  is  then  applied 
to  tike  prime  interest  rate  in  the  country 
oonoemed  to  derive  a  comparable 
measore  of  die  risk  preminm  in  the  local 
eoooomy.  The  final  step  in  oor 
calculation  of  the  appiopriate 
benchmarii  for  an  ancraditwarthy 
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company  is  to  add  the  risk  premium  to 
the  highest  long-term  fixed  interest  rate 
commonly  available  to  a  marginally 
creditworthy  company. 

For  the  series  D  debenture 
denominated  in  Canadian  dollars,  we 
chose  for  the  highest  long-term  fixed 
interest  rate  commonly  available  to  a 
marginally  creditworthy  company  the 
rate  on  BBB  Canadian  corporate  bonds. 
To  this  we  added  the  risk  premium, 
calculated  as  12  percent  of  the  Canadian 
prime  rate.  We  used  the  resulting 
interest  rate  as  our  benchmark  for  the 
debenture  denominated  in  Canadian 
currency. 

With  respect  to  the  series  C  debenture 
denominated  in  U.S.  dollars,  we 
followed  the  same  general  approach 
described  above  in  constructing  a 
benchmark.  We  used  the  rate  on  Baa 
U.S.  corporate  bonds  as  the  h^est 
long-term  fixed  interest  rate  commonly 
available  to  a  marginally  creditworthy 
company  and  12  percent  of  the  U.S. 
prime  rate  for  the  calculation  of  the  risk 
premium.  Based  on  this  methodology, 
we  derived  a  benchmark  for  the 
debenture  denominated  in  U.S.  dollars. 
In  addition,  we  calculated  an  effective 
interest  rate  on  this  debenture  to 
account  for  the  difference  in  the  face 
value  of  the  issue  and  the  actual  amount 
received  by  Sysco  for  the  issue. 

We  compared  the  two  benchmarks 
formulated  above  to  the  interest  rates 
received  on  the  two  series  of  debentures 
issued  by  Sysco  and  found  that  the 
interest  rates  on  Sysco's  debentures 
were  lower  than  the  respective 
benchmarks.  Therefore,  we  determine 
that  the  guarantees  provided  to  Sysco 
by  the  GOC  and  the  CONS  are 
countervailable. 

To  determine  the  benefit,  we 
calculated  the  payment  differential 
between  the  benchmark  financing  and 
the  guaranteed  debentures  using  our 
long-term  loan  methodology  which  is 
described  in  the  "Subsidies  Appendix" 
and  has  been  described  in  numerous 
previous  cases.  [See,  for  example,  "Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Granite  Products 
from  Spain",  53  FR  2434a  June  28, 1988.) 
We  allocated  the  benefit  over  20  years 
using  as  the  discount  rate  the 
benchmark  interest  rates  described 
above.  (We  were  not  able  to  base  the 
discount  rate  on  Sysco's  weighted  cost 
of  capital  for  the  reasons  discussed  in 
the  "Analysis  of  Programs"  section.)  We 
then  divided  the  benefit  attributable  to 
the  review  period  by  Sysco's  total  sales 
and  calculated  an  estimated  net  subsidy 
of  1.13  percent  ad  valorem  for  Sysco. 


2.  Forgiven  Wharf  Loan 

In  1972,  the  federal  government 
provided  Sysco  with  a  loan  to  construct 
a  loading  wharf,  which  was  completed 
in  June  1978.  Beginning  in  June  1979, 
Sysco  was  to  make  twenty  equal 
payments  to  pay  off  the  total  advances 
from  the  government  consisting  of 
principal  and  interest  accrued  during  the 
construction  of  the  wharf.  The  twenty 
equal  payments  did  not  include  any 
additional  interest  charges  beyond  1978. 
No  payments  on  the  loan  were  made.  In 
May  1981,  the  federal  government 
announced  that  the  loan  would  be 
forgiven.  In  1982,  Sysco  removed  the 
outstanding  principal  and  estimated 
accrued  unpaid  interest  from  its  long- 
term  liabilities  as  shown  in  its  audited 
financial  statement. 

We  determine  that  the  benefit 
provided  by  the  loan  forgiveness  is 
countervailable  because  it  was  provided 
to  a  specific  enterprise.  Furthermore,  we 
determine  that  for  the  period  1979 
through  1981,  the  year  in  which  the  loan 
was  forgiven,  the  loan  was  interest-free. 
Therefore,  we  have  added  to  the  original 
balance  the  interest  that  would  have 
been  paid  for  the  period  1979  through 
1981  at  the  benchmark  interest  rate, 
described  in  the  previous  section.  We 
treated  this  entire  amount  as  a  grant 
given  in  1981.  Using  the  declining 
balance  methodology  and  the 
benchmark  rate,  we  allocated  the 
benefit  over  15  years,  for  reasons 
explained  in  the  "Analysis  of  Programs" 
section  of  this  notice,  and  divided  the 
benefit  attributable  to  the  review  period 
by  Sysco's  total  sales.  The  calculated 
estimated  net  subsidy  rate  is  2.36 
percent  ad  valorem  for  Sysco. 

3.  Regional  Development  Incentives 
Program  (RDIP) 

The  RDIP  was  administered  by  the 
Department  of  Regional  Economic 
Expansion  (DREE)  until  its  replacement 
with  the  Industrial  Regional 
Development  Program  (IRDP)  in  1983.  It 
was  established  in  1969  for  the  purpose 
of  creating  stable  employment 
opportunities  in  certain  regions  of 
Canada  where  employment  and 
economic  opportimities  are  chronically 
low.  particulariy  the  Atlantic  provinces. 
The  DREE  offered  incentives  based  on  a 
case-by-case  evaluation  of  capital 
investment  projects.  Projects  that  could 
proceed  without  RDIP  assistance  were 
ineligible.  Assistance  was  provided  in 
the  form  of  grants  or  loans  guarantees. 

Although  the  program  was  terminated 
in  1983.  RDIP  grants  were  provided  to 
both  Sysco  and  Algoma  prior  to  its 
termination.  We  determine  that  the 
RDIP  grants  are  countervailable  because 


the  benefits  are  limited  to  companies 
located  within  certain  regions  of 
Canada.  [See  also  OCTG  and  "Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Fresh  Atlantic 
Groundfish  from  Canada*  (Groundfish), 
51  FR  10041.  March  24. 1966.) 

Algoma  received  two  RDIP  grants; 
Sysco  received  four  RDIP  grants.  We 
verfied  that  one  of  the  grants  received 
by  Algoma  was  specifically  tied  to  the 
production  of  products  not  under 
investigation.  Therefore,  consistent  with 
past  practice  (see  OCTC)l  we  did  not 
include  this  grant  in  our  calculations. 
Algoma's  other  grant  was  approved  in 
1972. 

To  calculate  the  benefit,  we  used  the 
declining  balance  methodology.  We 
used  as  the  discount  rate  for  Algoma  the 
national  average  long-term  interest  rate 
in  Canada  in  1972.  (We  were  unable  to 
use  our  weighted  cost  of  capital  formula 
because  we  do  not  have  information  on 
the  national  average  rate  of  return  on 
equity  in  Canada  in  1972.)  We  used  as 
the  discount  rate  for  Sysco  the  interest 
rate  benchmark  discussed  in  section 
I.A.l.  On  this  basis,  we  calculated  the 
benefits  attributable  to  the  review 
period  and  allocated  thedi  to  the 
respective  total  sales  of  Algoma  and 
Sysco.  We  calculated  the  estimated  net 
subsidy  to  be  0.03  percent  ad  valorem 
for  Algoma  and  1.10  percent  ad  valorem 
for  Sysco. 

4.  Certain  Investment  Tax  Credits  (ITCs) 

There  are  a  number  of  categories  of 
ITCs  in  Canada  and  varying  tax  credit 
percentage  levels  within  some  of  the 
categories.  Based  on  our  previous 
examination  of  all  the  types  of  ITCs  in 
Canada  (See  OCTG  and  Groundfish). 
we  initiated  an  investigation  on  the 
following  four  types  of  ITCs:  (1)  Tax 
credits  of  three  and  13  percent  above 
the  basic  seven  percent  mte  which  we 
have  previously  found  non-specific,  for 
investment  in  "quaUfied  property" 
located  in  certain  regions  of  Canada:  (2) 
tax  credits  for  investment  in  "certified 
property";  (3)  tax  credits  for  large 
companies  of  ten  percent  above  the 
basic  20  percent  for  investment  in 
capital  equipment  used  for  scientific 
research;  and  (4)  tax  credits  for   * 
investment  in  transportation  and 
construction  equipment 

Canadian  tax  law  provides  that  ITCs 
may  be  subtracted  from  taxes  owed,  but 
if  no  taxes  are  owed  (either  because  a 
company  is  initially  in  a  tax  loss 
position  or  because  only  some  of  the 
ITCs  have  been  used  to  satisfy  all  tax 
liability),  those  excess  ITCs  earned  after 
April  19, 1983,  have  a  refundable,  one- 
time cash  value  equal  to.  20  percent  of 
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the  initial,  face  value  of  the  ITC  (40 
percent  for  small  businesses). 

We  verified  that  Sysco,  as  a 
provincially-owned  corporation,  is  not 
liable  for  federal  tax.  Because  the 
company  is  not  liable  for  federal  taxes, 
it  was  not  eligible  for  a  refund  of  taxes 
under  the  ITC  law. 

We  verified  that  Algoma  benefited 
from  the  three  percent  tax  credit  above 
the  basic  rate  of  seven  percent  for 
investment  in  "qualified  property" 
because  it  is  located  in  northern 
Ontario,  and  that  it  did  not  use  the  other 
ITCs  under  investigation.  Furthermore, 
we  verified  that  Algoma  did  not  owe 
taxes  on  the  tax  return  filed  in  the 
review  period,  but  that  it  received  a 
refund  under  the  procedures  described 
above. 

We  determine  that  the  three  percent 
tax  credit  above  the  basic  rate  of  seven 
percent  for  investment  in  "qualified 
property"  is  countervailable  because  it 
is  limited  to  companies  located  in 
certain  regions  of  Canada. 

To  calculate  the  benefit  from  the 
"qualified  property"  ITC  we  followed 
our  standard  tax  methodology.  Under 
our  tax  methodology,  we  allocate  an 
income  tax  benefit  claimed  on  a  tax 
return  to  the  year  in  which  that  tax 
return  was  filed.  Algoma  received  a 
refund  on  the  tax  return  filed  during  the 
review  period.  Therefore,  we  consider 
the  amount  of  the  refund  attributable  to 
the  three  percent  in  excess  of  the  basic 
rate  of  seven  percent  to  be  die  benefit 
Algoma  received  during  the  review 
period.  We  divided  this  benefit  amount 
by  Algoma's  total  sales  for  the  review 
period  and  calculated  an  estimated  net 
subsidy  of  0.02  percent  ad  valorem. 

B.  Joint  Federal-Provincial  Programs 

1.  General  Development  Agreements 
(GDA) 

GDAs  provided  the  legal  basis  for 
various  departments  of  die  federal  and 
provincial  governments  to  cooperate  in 
the  establishment  of  economic 
assistance  programs.  The  GDAs  were 
umbrella  agreements  which  stated 
general  economic  development  goals. 
Ten-year  GDAs  were  signed  with  most 
provinces  in  1974. 

Subsidiary  agreements  were  signed 
pursuant  to  the  GDAs.  Subsidiary 
agreements  were  generally  between 
particular  federal  and  provincial 
government  departments  and  addressed 
certain  economic  development  problems 
under  the  jurisdiction  of  the  government 
agency  signatories.  These  agreements 
established  various  individual  types  of 
economic  development  programs, 
delineated  administrative  procedures, 
and  set  out  the  relative  funding 


commitments  of  the  federal  and 
provincial  governments.  Subsidiary 
agreements  were  typically  directed  at 
establishing  traditional  government 
economic  assistance  programs, 
developing  infrastructure,  prodding  for 
economic  development  assistance  for 
certain  regions  wdthin  the  province,  and 
providing  financial  assistance  to  specific 
industries  or  enterprises. 

Three  such  subsidiary  agreements 
were  signed  between  the  federal 
government  and  the  GONS.  Two 
agreements  were  specifically 
established  to  provide  assistance  to 
Sysco.  We  determine  that  funds 
provided  to  Sysco  under  these 
agreements  are  countervailable  in  their 
entirety  because  they  provided  grants  to 
a  specific  enterprise. 

'The  third  subsidiary  agreement 
primarily  provided  funds  for  feasiblity 
and  maricet  studies  and  funds  for  the 
development  of  industrial  parks.  In  our 
Preliminary  Determination,  we 
determined  that  only  the  GOCs  portion 
of  funds  under  this  third  subsidiary 
agreement  was  countervailable  because 
it  was  limited  to  companies  in  a 
particular  region  of  Canada  [i.e.,  the 
Province  of  Nova  Scotia).  We  also 
stated  that  the  GONS's  portion  of 
funding  was  not  countervailable 
because  the  assistance  was  not  limited 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries  in 
Nova  Scotia.  However,  we  also  noted  in 
our  Preliminary  Determination  that 
although  the  agreement  provided 
benefits  to  a  wide  range  .and  number  of 
industries,  an  amendment  was  made  to 
the  agreement  subsequent  to  its 
in^ilementation.  naming  Sysco  as  the 
specific  recipient  of  new  funds  not 
previously  authorized  under  the 
agreement  Consequentiy,  we  stated  that 
we  would  examine  this  amendment  in 
detail  to  determine  whether  it 
constituted  a  discretionary 
governmental  action  whidi  provided  a 
benefit  to  a  specific  enterprise. 

As  noted  above,  the  general  purpose 
of  the  third  subsidiary  agreement  was 
for  general  feasibility  and  market 
studies  and  the  development  of 
industrial  parks.  No  specific  companies 
were  named  in  the  original  agreement. 
The  amendment  however  specifically 
permitted  the  provision  of  funds  to 
Sysco  for  capital  repair.  During 
verification,  federal  and  provincial 
agreement  officials  were  unable  to 
provide  any  specific  information 
concerning  the  circumstances 
surrounding  this  amendment.  Therefore, 
we  are  assuming,  as  the  best 
information  available,  that  the 
amendment  to  the  third  subsidiary 
agreement  constituted  a  discretionary 


governmental  action  which  provided  a 
benefit  to  a  specific  enterprise.  Thus,  we 
determine  that  funds  provided  to  Sysco 
under  the  amendment  to  the  third 
subsidiary  agreement  are 
countervailable  in  their  entirety. 

No  assistance  to  Algoma  was 
provided  under  the  Canada /Ontario 
GDA  or  corresponding  subsidiary 
agreements. 

We  calculated  the  benefit  conferred 
by  the  grants  using  the  discount  rate  for 
Sysco  referred  to  above  (see  section 
lA.1.)  and  our  declining  balance 
methodology.  We  divided  the  benefit 
attributable  to  the  review  period  by 
Sysco's  total  sales  and  calculated  an 
estimated  net  subsidy  of  25.48  percent 
ad  valorem  for  Sysco. 

2.  Economic  and  Regional  Development 
Agreements  (ERDA) 

EROAs  are  essentially  a  continuation 
of  the  GDAs.  ERDAs  were  signed  with 
every  province  and  territory  in  the  early 
1980's.  Similar  to  GDA  subsidiary 
agreements,  ERDA  subsidiary 
agreements  establish  programs, 
delineate  administrative  procedures  and 
set  up  the  relative  funding  commitments 
of  the  federal  and  provincial 
governments. 

Two  subsidiary  agreements  were 
signed  between  die  federal  government 
and  the  province  of  Nova  Sa>tia  which 
related  to  Sysco.  The  first  provided  for 
grants  to  fund  the  modernization  of 
Sysco's  operations.  The  second  provided 
for  the  funding  of  economic  planning 
studies  throu^out  the  Province, 
including  three  feasibility  studies  which 
examined  diflferent  modernization 
alternatives  for  Sysco. 

We  determine  that  funds  provided  to 
Sysco  under  the  first  subsidiary 
agreement  are  countervailable  in  their 
entirety  because  the  agreement  provides 
grants  to  a  specific  enterprise. 

Ilie  monies  under  the  second 
subsidiary  agreement  were  used  to 
conduct  feasibility  and  maricet  studies 
for  various  projects  throughout  the 
Province  of  Nova  Scotia.  We  verified 
that  these  funds  were  provided  for  such 
diverse  projects  as  the  development  and 
diffusion  of  communications  and 
information,  the  identification  of  a  site 
for  a  harness  racing  facility,  the 
assessment  of  viability  of  a  miniature 
theme  park,  and  impact  studies  for  rail 
line  abandonment.  Therefore,  we 
determine  that  the  portion  of  funds 
provided  by  the  GONS  is  not 
countervailable  because  the  assistance 
is  not  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries.  We  determine  that  the 
portion  of  funds  provided  by  the  GOC 
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ib1«  because  diey  are 
lindtod  to  fxjiopanlec  in  a  particular 
Tegkm  of  Canada  [i.e,  the  Province  of 
Nova'fieotia). 

The  only  indirect  assistance  received 
by  Algoma  under  the  Canada/Ontario 
ERDA  is  described  in  the  next  section. 

To  calciilatiii  the  benefit  we  used  the 
same  methodology  described  in  the 
"GDA"  section.  We  calculated  an 
estimated  nat  subsidy  of  6.70  penient  ad 
valonm  for  Sysco. 

3.  Iron  Ore  Prei^  Subsidy  to  Algoma 

Algoma  ahips  sintered  iron  ore  pellets 
from  its  mine  in  Wawa,  Ontario  to  its 
steel  mill  at  Saolt  Sle.  Marie  by  rail  on 
the  Algoma  Central  RaUway  (ACR).  The 
ACR  dso  operates  the  Agawa  Canyon 
Tour  Train  which  is  an  important  tourist 
attraction  in  Northern  Ontario. 

In  1966,  Algoma  reconsidered  its  use 
of  Wawa  iron  ore  because  the  delivered 
cost  of  Wawa  ore  was  not  competitive 
when  compared  to  the  delivered  cost  of 
ore  from  fdtemative  sources.  We 
verified  that  Algoma  obtained  and 
analyzed  bids  ^im  a  number  of 
companies  capable  of  trucking  its  iron 
ore  from  the  Wawa  mine.  In  order  to 
make  the  delivered  cost  of  Wawa  ore 
competitive,  Algoma  sought  a  reduction 
in  ACR's  freight  rates. 

If  ACR  did  not  reduce  its  freight  rate 
to  a  competitive  level,  Algoma  was 
oansidertng  closing  its  Wawa  mine. 
Sud>  an  action  would  have  forced  ACR 
to  cease  all  operations,  inchidii^  its  tour 
tsain  operation.  To  preserve  the 
continued  operation  of  ACR,  the  federal 
and  the  Ontario  govemmente  provided 
grants  to  ACR.  The  grants  were  made 
under  the  "Canada-Onttirio  Subsidiary 
Agreement  for  Tourism  Development" 
(COTDA),  wfaidi  is  a  subsidiary 
agreement  under  ERDA.  As  a  result  of 
these  grants  ACR  was  able  to  charge 
Algoma  a  lower  frei^t  rate. 

Because  the  amount  of  the  grants  was 
calculated  to  permit  ACR  to  charge  the 
lower  freight  rate  sought  by  Algoma,  we 
determine  that  die  COTDA  grants 
provided  an  indirect  benefit  specifically 
to  Algoma.  Thus,  we  determine  that  thk 
benefit  was  limited  to  a  specific 
enterprise.To  calculate  the  benefit  to 
Algoma  we  compared  the  truck  rate 
Algoma  would  have  been  charged  to  die 
reduced  freight  rate  charged  by  ACR. 
We  divided  die  difference  by  Algoma's 
total  sales  and  found  the  estimated  net 
sabsidy  rate  to  be  0.19  percent. 


C.  Provincial  Programs — Province  of 
Nova  Scotia 

1.  &ants  for  Payment  of  Principal  and 
Interest  on  Debentures 

The  GONS  has  provided  Sysco  with 
grants  to  cover  princ^al  payments  and 
interest  payments  on  its  long-term 
debentures  since  198t.  Because  these 
grants  are  limited  to  a  specific 
enterprise  they  are  countervailable. 

Respondents  have  argued  that  we 
should  treat  these  grants  as  recurring 
grants.  In  determining  whether  grants 
are  recurring  or  non-recurring,  we  must 
consider  the  foUowiqg  factors:  (1) 
Whether  the  program  providing  the 
benefit  is  exceptional;  (2)  whether  the 
program  is  of  longstanding  nature;  and 
(3]  whether  there  is  any  reason  to 
believe  that  the  progiam  will  not 
continue  into  the  future.  [See  "Final 
Affirmative  Countervailing  Duty 
Determination:  Live  Swine  find  Fresh. 
Chilled  and  Frozen  Pprk  Products  from 
Canada,"  50  FR  25,00r,  June  15, 1985. 
and  Groundfish.) 

In  this  case,  we  determine  that  these 
grants  are  non-recuning  for  the 
following  reasons.  First,  the  government 
action  of  providing  these  grants  is 
exceptional  because  it  is  not  under  any 
particular  established  provincial 
program  and  becausa  the  provincial 
legislature  must  approve  the  funds  each 
year.  Moreover,  if  Sysco  had  turned  a 
profit  it  is  unlikely  the  province  would 
have  continued  to  pravide  the  grants. 
Second,  although  these  grants  have  been 
provided  for  several  years,  presumably 
they  will  terminate  wdien  the  debentures 
are  paid  off  in  the  near  future.  Third,  if 
Sysco  does  becmne  irofitable  in  the 
future,  the  grants  will  probably  stop. 
Therefore,  we  determine  that  these 
grants  are  non-recurring  grants. 

To  calculate  the  benefit,  we  used  the 
same  methodology  described  in  the 
"GDA"  section.  The  estimated  net 
subsidy  is  22.73  percent  ad  valorem  tot 
Sysco. 

2.  Operating  Grants  Provided  to  Sysco 

The  GONS  has  provided  Sysco  widi 
operating  grants  to  caver  its  general 
operating  expenses  and  for  capital 
expenditaires.  We  determine  that  these 
operating  grants  are  eountervailable 
because  they  provide  funds  to  a  specific 
enterprise.  We  furthv  determine  diat 
they  are  non-recurriqg  because  they  are 
not  provided  under  any  particular 
provincial  program  and  because  they 
are  provided  according  to  the  irregular 
financial  needs  of  Sysco. 

To  calculate  the  benefit,  we  used  the 
same  methodology  described  in  the 
"GDA"  section.  The  estimated  net 


subsidy  is  19.34  percent  ad  valorem  for 
Sysco. 

3.  Long-terra  Loan  Guarantees  Provided 
to  Sysco 

Sysco  has  a  number  of  five-year  loan 
agreements  with  several  Canadian  trust 
companies.  The  GONS  guarantees  all  of 
these  loans.  Interest  rates  on  these  five- 
year  loans  are  variable  according  to  the 
prime  or  banker's  acceptance  (BA)  rates. 
Interest  is  payable  monthly.  The  trust 
companies  have  the  option  of 
demanding  repayment,  in  full,  of  the 
outstanding  principal  ivith  30  days 
notice.  Sysco  also  has  the  option  of 
repaying,  in  full  the  outstanding 
principal.  None  of  these  loans  have  ever 
been  prepaid,  nor  have  the  trust 
companies  ever  demanded  payment 
before  maturity. 

These  guarantees  were  provided  to 
one  company.  Thus,  we  determine  that 
their  provision  was  limited  to  a  specific 
enterprise.  For  the  reasons  ejcpla^d  in 
the  "Analysis  of  Programs"  section 
pertaining  to  the  government  provision 
of  debenture  and  loan  guarantees, 
Sysco's  loan  guarantees  are 
countervailable  to  the  extent  that  the 
terms  are  more  favorable  than  the 
benchmaik  financing. 

As  described  in  the  "Analysis  of 
Programs"  section,  we  have  determined 
that  Sysco  has  been  uncfeditworthy 
throu^out  the  period  1973-108&  In  the 
case  of  uncreditworthy  oompanies,  we 
assume  that  private  lenders  either 
would  not  provide  loans  to  such 
companies  or  would  reqaire  a  premium 
interest  rate.  [See  the  '^Subsidies 
Appendix".)  In  selecting  an  appropriate 
benchmark,  we  must  foraiulate  an 
approximation  of  die  pronium  interest 
rate  a  commeroial  source  of  financing 
would  charge  an  uncreditworthy 
company.  Our  preferred  benchmark  for 
a  long-term  variable  interest  rate 
government  guaranteed  loan  to  an 
imcreditwordiy  con^iany  is  the  highest 
long-term  variable  interest  rate 
commonly  available  to  a  marginally 
creditwordiy  company  in  the  country  in 
question,  plus  the  risk  premium 
described  in  section  I.1.A  Statistical 
information  concerning  ihe  highest  long- 
term  variable  interest  rate  in  Canada 
does  not  exist.  Absent  sach  a  rate,  we 
have  determined  that  the  best 
alternative  benchmark  is  the  highest 
long-term  fixed  interest  rate  commonly 
available  to  a  marginally  creditworthy 
company  in  the  country  In  question. 
Although  in  prior  cases  we  have  used 
short-term  financing  as  our  benchmark, 
it  is  more  appropriate  to  use  a  long-term 
benchmark  when  it  is  available.  For 
long-term  projects  a  company  will 
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typically  require  long-term  financing. 
Therefore,  a  company  seeking  such 
financing  will  consider  all  long-term 
financing  options  before  turning  to 
short-term  financing.  And,  in  the 
absence  of  long-term  variable  rate 
financing,  a  company  would  rely  on 
long-term  fixed  rate  financing.  For  this 
reason,  we  determine  that  a  long-term 
fixed  interest  rate  is  the  best  alternative 
benchmark  when  no  variable  rate 
benchmark  is  available.  For  this  rate,  we 
are  using  the  interest  rate  on  Canadian 
BBB  bonds  to  which  we  have  added  the 
risk  premium,  as  is  our  practice  in 
dealing  with  uncreditworthy  companies. 

Tc  determine  the  benefit,  we 
calculated  the  payment  differential 
between  the  interest  that  would  have 
been  paid  at  the  benchmark  interest  rate 
and  the  actual  interest  paid  on  each  of 
the  guaranteed  five-year  loans  during 
the  review  period.  We  then  divided  die 
benefit  by  Sysco's  total  sales  and 
calculated  an  estimated  net  subsidy  of 
12.83  percent  ad  valorem  for  Sysco. 

4.  Equity  Infusions  Provided  to  Sysco 

GONS  has  made  a  number  of  equity 
infusions  into  Sysco.  As  noted  in  the 
"Analysis  of  Programs"  section,  we  find 
Sysco  to  be  unequityworthy.  Therefore, 
we  determine  the  equity  infusions  made 
by  the  GONS  to  be  countervailable. 

We  normally  calculate  the  benefit 
conferred  by  government  equity 
infusions  inconsistent  with  commercial 
considerations  by  determining  the 
difference  between  the  national  average 
rate  of  return  on  equity  and  the  rate  of 
return  on  equity  of  the  company  under 
investigation.  However,  Sysco's 
financial  statements  indicate  that  the 
entire  amount  of  the  GONS's  equity 
capital  has  been  consumed.  Therefore, 
the  calculation  of  any  rate  of  return  on 
equity  for  Sysco  would  not  be  a 
meaningful  measure.  Furthermore,  we 
believe  that  even  if  we  could  somehow 
calculate  a  rate  of  return  on  equity  for 
Sysco,  the  difference  between  Sysco's 
rate  of  return,  presumably  a  negative 
value,  and  the  national  average  rate  of 
return  would  be  so  great  that  the  "grant 
cap"  would  be  exceeded.  Therefore  we 
treated  all  the  equity  infusions  received 
by  Sysco  as  grants. 

We  calculated  the  benefit  from  the 
equity  infusions  using  the  grant 
methodology  described  in  previous 
sections  [see,  for  example,  section 
I.B.I.).  We  divided  the  benefit 
attributable  to  the  review  period  by 
Sysco's  total  sales  and  calculated  an 


estimated  net  subsidy  of  21.89  percent 
ad  valorem  for  Sysco. 

n.  Programs  Detanninad  Not  To  CooSsr 
Subsidies 

We  determine  that  the  following 
programs  do  not  confer  subsidies; 

A.  Short-Term  Loan  Guarantees 

The  GONS  guarantees  all  of  die 
demand  loans,  or  lines  of  credit, 
provided  to  Sysco  by  chartered  banks. 
The  guarantees  on  these  demand  loans 
were  provided  to  a  specific  enterprise: 
however,  they  are  only  coimtervailable 
to  the  extent  that  the  terms  of  the  loans 
are  more  favorable  than  the  benchmark 
financing.  (See  the  "Analysis  of 
Programs"  section  of  this  notice 
pertaining  to  the  provision  of  loan 
guarantees.) 

Our  past  practice  has  been  to  select 
as  the  short-term  benchmaric  the  interest 
rate  on  the  predominant  source  of  short- 
term  financing  in  the  country  in 
question.  [See  "Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  trom  Venezuela",  (Redraw 
Rod),  53  FR  24,  763,  June  3a  19X8.) 
Although  we  obtained  interes.  rate 
information  on  BAs  and  corporate  paper 
at  verification,  we  established  that 
together  these  forms  of  short-term 
financing  only  account  for  twenty 
percent  of  total  short-term  financing. 
Average  interest  rate  information  on  the 
remaining  80  percent  of  short-term 
financing  in  Canada  is  not  available. 
We  did  however,  verify  that  Algoma 
also  has  short-term  financing,  which  is 
comparable  to  Sysco's  lines  of  credit. 
Therefore,  we  are  using  as  the  best 
information  available  in  this 
investigation  the  interest  rate  charged 
Algoma  on  its  short-tenr.  financing.  We 
chose  this  rate  primarily  because  of  the 
close  comparability  between  the  two 
types  of  financing.  When  we  compare 
Sysco's  rate  to  this  benchmark  rate,  we 
find  that  Sysco's  short-term  financing  is 
not  on  terms  more  favorable  than 
benchmark  financing  and,  therefore,  is 
not  countervailable. 

B.  Research  Grant  Received  by  Algoma 

At  verification,  we  found  that  Algoma 
received  a  research  grant  from  the  GOG 
under  the  Industrial  Energy  Research  & 
Development  Program  for  a  project  to 
study  sulfur  reduction  at  Algoma  s 
Wawa  mine. 

Research  and  development  grants  are 
considered  to  confer  a  countervailable 
benefit  when  they  are  provided  to  a 


specific  enterprise  or  industry  or  group 
of  enterprises  or  industries  and  die 
results  of  such  research  and 
development  are  not  made  available  to 
the  publia 

An  examination  of  the  documentation 
related  to  this  grant  demonstrates  that, 
as  a  condition  of  receiving  the  grant, 
Algoma  was  obligated  to  make  the 
results  of  this  study  available  to  the 
pubUc  and  had  to  show  how  the  findings 
of  the  study  would  be  beneficial  to 
energy  conservation  efforts  in  C«n<<da. 
Furthermore,  we  verified  that  the  results 
of  Algoma's  study  have  been  made 
public^  Therefore,  we  find  dial  the 
grants  under  this  research  program  do 
not  confer  a  countervailable  benefit  to 
Algoma. 

m.  Programs  Determined  Not  To  Be 
Used 

We  determine,  based  on  verified 
information,  that  the  following  programs 
were  not  used  by  manufacturers, 
producers  or  exporters  in  Canada  of 
steel  rail  during  the  review  period.  For  a 
full  description  of  these  programs,  see 
our  Preliminary  Determination. 

A.  Federal  Programs 

1.  Defense  Industry  Productivity 
Program  (DIH») 

Algoma  received  DIPP  grants  for  the 
installation  of  hot  metal 
desulphurization  facilities  in  1980  and 
1981.  We  examined  these  grants  in 
OCTG.  Consistent  widi  the  "Subsidies 
Appendix",  we  divide  the  sum  of  all 
grants  rece,ived  in  each  year  by  the  total 
sales  of  the  company  in  the  same  year. 
Algoma  received  no  other  grants  in  1980 
and  1961.  The  calculated  benefits  in 
OCTG  were  de  minimis,  /.e,  less  than 
0.50  pei-cenL  Therefore,  as  in  OCTG,  we 
expensed  them  in  the  year  of  receipt 
Because  the  DIPP  grants  received  by 
Algoma  were  expensed  prior  to  the 
review  period  and  because  no  DIPP 
grants  were  received  by  Algoma  during 
the  review  period,  we  determine  that 
Algoma  did  not  use  this  program. 

2.  Industrial  and  Regional  Development 

Program 

3.  Loans  under  the  Enterprise 
Development  Program 

4.  Program  for  Export  Market 
Development  and  Promotional  Projects 
Program 

5.  Federal  Expansion  and  Development/ 
Northern  Ontario 
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6.  Community-Based  Industrial 
Adjustment  Program  Grants 

7.  Export  Credit  Financing 

B.  Joint  Federal-Provincial  Programs 

Mineral  Development  Agreement 
Benefits  to  Algoma 

C.  Provincial  Programs 

1.  Ontario  Development  Corporation 
Export  Support  Loans,  Other  Loans  and 
Loan  Guarantees 

2.  Provision  of  Electricity  by  Ontario 
Hydro  to  Algoma 

3.  Income  Tax  Exemption  for  Sysco 
Comments 

All  written  comments  submitted  by 
the  interested  parties  in  this 
investigation  which  have  not  previously 
been  addressed  in  this  notice  are 
addressed  below. 

Comment  1:  Sysco  argues  that  the 
short-term  interest  rate  benchmark 
should  be  the  interest  rate  on  BAs  and 
commercial  paper,  which  represent  the 
normal  type  of  short-term  financing  for 
large  companies.  Furthermore.  Sysco 
cuotes  from  the  Proposed  Regulations 
that  a  short-term  benchmark  should  be 
based  on  an  average  of  the  predominant 
interest  rate. 

Petitioner  contends  that  the  short-term 
benchmark  should  be  based  on  the 
predominant  form  of  short-term 
financing  and  the  highest  short-term  rate 
observable  on  that  form  of  financing, 
which  would  be  prime  plus  three 
percent.  Petitioner  maintains  that 
corporate  paper  and  BAs  do  not 
constitute  the  predominant  forms  of 
financing  because,  together,  they  only 
account  for  20  percent  of  short-term 
financing  in  Cuiada.  Petitioner  also 
argues  that  there  is  no  justification  for  a 
benchmark  based  on  BAs  and  corporate 
paper  because  Sysco  does  not  have  the 
assets  of  a  "large"  company  as  defined 
by  the  GOC. 

DOC  Position 

According  to  past  practice,  the  short- 
term  benchmark  is  based  on  the  average 
interest  rate  on  the  predominant  form  of 
short-term  financing.  (See  Redraw  Rod.) 
Absent  information  on  a  single 
predominant  form  of  short-term 
financing,  we  use  as  the  short-term 
benchmark  the  weighted-average  of  the 
interest  rates  from  two  or  more  sources 
of  short-term  financing  that  together 
account  for  at  least  50  percent  of  all 
short-term  financing.  We  verified  that 
BAs  and  corporate  paper  together 
account  for  only  20  percent  of  short-term 
financing  in  Canada.  Average  interest 
rate  information  on  the  remaining  80 
percent  of  short-tenn  financing  is  not 


available.  Therefore,  we  chose  as  the 
best  information  available,  for  purposes 
of  this  investigation,  the  rate  charged 
Algoma  on  its  short-term  financing. 

Comment  2:  Sysco  contends  that  its 
five-year  trust  company  loans  should  be 
considered  short-tenn  loans.  Sysco's 
argument  is  based  on  the  fact  that  each 
of  the  trust  coi.ipanies  has  the  option  to 
demand  payment  in  full  of  the 
outstanding  principal  and  interest  with 
30  days  notice.  In  addition,  as  is 
characteristic  of  short-terra  loans,  these 
five-year  loans  have  variable  interest 
rates. 

Petitioner  holds  that  Sysco's  trust 
company  loans  should  be  considered 
long-term  loans  because  on  their  face 
the  loans  have  a  term  of  five  years. 
Furthermore,  petitioner  argues  that 
Sysco  has  not  demonstrated  that  the 
demand  option  has  over  been  used  or 
that  Sysco  has  ever  prepaid  any  of  these 
loans.  Moreover,  petitioner  points  out 
that  Sysco  rolled  over  several  of  these 
loans  past  their  original  terms. 

DOC  Position:  We  have  determined 
that  Sysco's  five-year  trust  company 
loans  should  be  treated  as  long-term 
loans  because:  (1)  They  are  recorded  as 
long-term  loans  in  the  audited  financial 
statements  of  the  company,  [2)  payment 
has  never  been  demanded  or  made 
before  maturity,  (3)  several  of  the  loans 
have  been  rolled-over  past  their  original 
term,  and  (4)  Sysco  has  a  grossly 
insufficient  amount  of  liquid  assets 
which  could  be  used  to  pay  these  loans 
if  they  were  demanded  before  maturity. 
This  last  point  indicates  that  Sysco  does 
not  anticipate  these  loans  being  paid 
before  matiuity. 

Comment  3:  Sysco  argues  that  its  five- 
year  trust  company  loans  should  be 
considered  short-term  loans  because  for 
all  long-term  loan  benefits,  and  other 
benefits  allocated  over  time,  a  "grant 
equivalent"  can  be  calculated  and  that 
for  a  long-term  loan  with  a  variable 
interest  rate  a  grant  equivalent  cannot 
be  calculated  because  the  total  amount 
of  any  countervailable  benefit  is 
contingent  upon  futvre  benchmarks. 
Therefore,  according  to  Sysco,  we  must 
treat  Sysco's  five-year  trust  company 
loans  as  short-term. 

DOC  Position:  It  ie  true  that  a  grant 
equivalent  carmot  be  calculated  for  a 
variable  rate  loan.  However,  simply 
because  a  grant  eqitivalent  cannot  be 
calculated  does  not  prevent  the 
Department  bom  treating  the  loans  in 
question  as  long-term  for  other 
purposes. 

Comment  4:  Petitioner  argues  that  the 
benchmark  for  the  kng-term  variable 
interest  rate  loans  guaranteed  by  the 
GONS  should  be  eight  percent  over 
prime,  plus  a  risk  iwemiimi. 


Sysco  argues  that  petitioner's 
suggested  benchmark  should  not  be 
used  because  it  was  a  "guesstimate"  by 
a  Canadian  banking  official.  Sysco  also 
points  out  that  the  Department  in 
Groundfish  stated  that  there  was  "no 
comparable  long-term  variable  or  fixed 
interest  rate  commonly  available  to 
Canadian  firms"  and  that,  as  a  result,  "a 
short-term  benchmark  interest  rate  was 
used  to  calculate  the  benefit  from  long- 
term  variable  rate  loans." 

DOC  Position:  We  have  explained  our 
choice  of  a  benchmark  for  Sysco's  long- 
term  variable  rate  loans  in  Section  I.C.3. 
Petitioner's  suggested  benchmark  is 
based  on  a  statement  made  by  a 
Canadian  banking  official,  which  we 
have  determined  to  be  too  speculative 
for  use.  With  respect  to  Sysco's 
comment,  regarding  Groundfish,  in  this 
investigation  we  were  able  to  obtain 
information  on  a  comparable  long-term 
fixed  interest  rate;  therefore,  we  did  not 
use  a  short-term  benchmark. 

Comment  5:  Sysco  argues  that  if  the 
debenture  guarantees  are  considered 
countervailable,  the  benefit  is  equal  to 
an  annual  fee  of  one  percent  which  is 
charged  under  other  government  loan 
guarantee  programs. 

DOC  Position:  We  have  determined 
that  the  most  appropriate  method  of 
measuring  the  benefit  fnom  a 
government  loan  guarantee  is  to 
compare  the  terms  of  the  guaranteed 
financing  to  the  benchmark  financing. 
(See  the  "Analysis  of  Programs" 
section.] 

Comment  6:  Sysco  argues  that  a  "put" 
option  on  its  debenture  effectively 
lowered  the  risk  on  the  debenture  issue 
and,  therefore,  lowered  the  interest  rate. 
Respondent  refers  to  the  "Final 
Affirmative  Antidumping  Determination: 
Generic  Cephalexin  Capsules  from 
Canada"  (Cephalexin),  54  FR  26,820. 
June  26, 1989,  in  which  the  Department 
made  the  following  statement  regarding 
the  treatment  of  a  stock  convertibifity 
option:  "this  option  represents  a  real 
*  *  *  cost  to  respondent  over  and  above 
the  cost  of  the  interest  payments  to  the 
debenture  holders."  Sysco  also 
submitted  with  its  case  brief  two 
debenture  prospectuses,  one  with  a 
"put"  option  and  the  other  without  and 
calculated  the  value  of  the  option  at 
1.375  percent. 

Petitioner  first  points  out  that  Sysco 
never  provided  information  concerning 
the  "put"  option  in  its  questionnaire 
responses.  Petitioner  further  argues  that 
Sysco  has  not  adequately  stated  how 
the  two  debenture  prospectuses 
submitted  are  comparable  to  Sysco's 
debentures.  Moreover,  petitioner  states 
that  Sysco  mischaracterizes  its  option  as 
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one  of  convertibility  rather  than 
redemption  and  that  Sysco  omitted  a 
key  portion  of  the  quote  from 
Cephalexin,  which  reads  in  full  "[tjhis 
represents  a  real,  though  unquantifiahle 
cost  to  respondent  over  and  above  the 
cost  of  the  interest  payments  to  the 
debenture  holders." 

DOC  Position:  This  issue  was  not 
raised  in  any  of  the  questionnaire 
responses  of  Sysco.  It  was  first  raised 
during  verification.  Thus,  this 
information  was  submitted  too  late  for 
the  Department  to  analyze  prior  to 
verification  and  for  the  petitioner  to 
meaningfully  comment  upon.  (See 
§  3S3.31(a]  of  the  Department's 
regulations  published  in  the  Federal 
Register  on  December  27. 1988  (53  FR 
52306)  (to  be  codified  at  19  CFR 
353.31(a).) 

Comment  7:  Sysco  ai;gues  that 
because  the  interest  rates  on  its 
debentures  are  at  market  rates,  an 
appropriate  benchmark  for  the  U.S. 
dollar  denominated  debenture  would  be 
rates  on  comparable  debentures  issued 
in  1973.  Respondents  submitted 
prospectuses  for  two  debenture  issues 
for  use  as  possible  benchmarks. 

Petitioner  refutes  respondent's 
suggested  benchmarks  by  stating  that 
they  do  not  represent  a  national 
average,  do  not  follow  the  hierarchy  of 
benchmarks  for  long-term  loans  outlined 
in  the  Proposed  Regulations  and  do  not 
include  die  risk  premium  calculated  for 
an  uncreditwordiy  company. 

DOC  Position:  According  to  our 
standard  practice,  our  benchmark  in  the 
case  of  long-term  fixed  rate  financing 
provided  to  an  uncreditworthy  company 
is  the  highest  long-term  fixed  interest 
rate  commercially  available  to  a 
marginally  creditworthy  company  plus 
the  risk  premium.  (See  the  "Subsidies 
Appendix"  and  the  "Analysis  of 
Programs"  section.)  We  are  using  the 
rate  on  U.S.  Baa  corporate  bonds  as  the 
highest  long-tenn  fixed  interest  rate. 

Comment  8:  Respondent  contends  that 
for  the  final  determination  the  elective 
interest  rate  on  the  Series  C  debenture 
should  lake  into  account  exchange  rate 
fiuctuations  between  die  Canadian  and 
U.S.  dollars.  Respondent  argues  that  the 
fiucfuations  between  the  Canadian  and 
U.S.  dollars  have  increased  the  effective 
interest  rate  to  Sysoo  of  its  Series  C 
financing. 

Petitioner  aruges  that  the 
Department's  use  of  effective  interest 
rates  is  to  ensure  that  when  a 
potentially  preferential  interest  rate  is 
compared  to  a  bendunark.  both  rates 
reflect  the  full  cost  of  the  loan  to  the 
borrower.  Petitioner  then  lists  other 
aspects  of  a  loaiu  such  as  die 
prepayment  of  interest  whidi  can 


change  the  actual  cost  to  the  borrower. 
Petition^'  concludes  by  stating  that  the 
decUning  value  of  the  Canadian  dollar  is 
urelevant  and  that  the  only  question  is 
whether  the  debenture  guarantee 
permitted  Sysco  to  pay  an  interest  rate 
lower  than  it  would  have  otherwise. 

DOC  Position:  Ths  benefit  from  Uie 
debenture  guarantee  is  one  that  curises 
from  issuing  the  debent\u%  on  terms  that 
were  more  favorable  than  those 
commercially  available.  The  currency  in 
which  the  company  chooses  to  issue  the 
debenture  is  immaterial;  this  represents 
a  risk  chosen  by  the  company  which  is 
irrelevant  to  the  terms  and  conditions  of 
the  issue. 

Comment  A-  Sysco  states  that  the 
Department  erred  in  applying  the 
specificity  test  to  the  individual 
subsidiary  agreements  and  not  to  the 
general  agreements  under  the  GDA  and 
ERDA  programs.  Because  C^A  and 
ERDA  agreements  cover  all  areas  of 
Canada,  these  programs  do  not  meet  the 
specificity  test  and,  as  such,  are  not 
counter\'ailable.  Finally,  Sysco  argues 
that  any  government  assistance  program 
if  broken  down  into  suffidentiy  small 
subparts  can  be  found  to  meet  the 
specificity  test 

Petitioner  argues  that  GDA  and  ERDA 
benefits  are  specific  and,  thus,  are 
countervailable.  Monies  provided  to 
Sysco  were  at  the  discretion  of  the 
governments  and  were  provided  to 
Sysco  specifically.  Lastiy,  petitioner 
states  that  under  Sysco's  analysis, 
governments  could  avoid  the  imposition 
of  countervailing  duties  by  lumping  all 
of  their  subidy  programs  into  a  single 
overall  program. 

DOC  Position:  We  have  found  in  our 
past  cases  that  GDAs  and  ERDAs  do  not 
actually  establish  any  government 
programs  but  instead  ar  merely  legal 
agreements  which,  dual  or  conflicting 
jurisdictions,  provide  a  framework  to 
permit  departments  of  the  federal  and 
provincial  governments  to  cooperate  in 
establishing  and  administering 
traditional  government  assistance 
programs.  "ITie  implementation, 
administration  and  funding  of  industry- 
and  regional-specific  programs  occur 
exclusively  through  subsidiary 
agreements.  Therefore,  we  have  decided 
that  in  determining  whether  subsidiary 
agreement  programs  are  limited  to  a 
specific  enterprise  or  industry  ot  group 
thereof,  the  proper  level  of  analysis  is 
the  subsidiary  agreement  [See  also 
Groundfish  and  "Final  Negative 
Countervailing  Duty  Determination: 
Certain  Softwood  Ftoducts  from 
Canada."  48  FR  24.159.  May  31. 1983.) 

.  Comment  10:  Petitioner  states  that  the 
basic  seven  percent  tax  credit  should  be 


countervailed  since  it  is  ixovided  only 
to  specific  investments.  /.&,  to  "quahfied 
property."  Petitioner  also  states  that  the 
Department  erred  in  relying  on  past 
Department  cases  on  this  issue  and  not 
verifying  the  program  in  this 
investigation.  Petitioner  states  that  an 
amendment  to  the  Act  made  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1986  now  requires  the 
Department  to  investigate  whether  a 
program  is  in  fact  provided  to  specific 
industries  or  groups  of  industries. 

DOC  Position:  The  1988  Act  provision 
referred  "3  clarified  that  in  all  cases  the 
Department  must  examine  the 
availability  and  use  of  alleged  subsidy 
programs  on  a  de  focto  as  well  as  a  de 
jure  basis.  Our  prior  investigations  of 
the  basic  seven  percent  tax  credit  have 
satisfied  us  that  this  credit  is  not  limited 
to  a  specific  enterprise  or  industry  or 
group  thereof  on  either  a  de  facto  or  de 
jure  basis.  Because  the  seven  percent 
tax  credit  ws  previously  found  not 
countervailable,  and  petitioner  did  not 
provide  the  Department  with  a  sufficient 
basis  to  reexamine  it  we  did  not  include 
the  program  in  this  investigation.  [See 
OCTG  and  Groundfish.) 

Comment  11:  Sysco  states  that  the 
Department  erroneously  treated  grants 
for  repayment  .of  principal  on  its 
debentures  as  equity  infusions. 
Petitioner  states  that  the  Department 
should  coimtervail  the  equity  infusions 
made  by  GONS  and  use  the  grant 
methodology  as  it  did  in  the  preliminary 
determination. 

DOC  Position:  As  noted  in  the 
"Analysis  of  Programs"  section  and 
section  I.C.4.,  the  Department  was  not 
able  to  use  its  standard  method  of 
calculating  the  benefit  from  an  equity 
infusion  but  had  to  treat  all  equity 
infusions  as  grants.  As  such,  diis  issue  is 
moot 

Comment  IZ-  Petitioner  states  that  in 
analyzing  the  freight  rate  issue  the 
Department  should  not  consider    - 
Algoma's  abiUty  to  transport  iron  ore  by 
truck  or  buy  iron  ore  fit>m  other  sources. 
Petitioner  argues  that  the  proper  test  is 
whether  the  freight  service  was 
provided  at  a  preferential  rate.  In 
support  of  its  position,  petitioner  cites 
the  "Final  Negative  Countervailing  Duty 
Determination:  Granite  from  Italy" 
(Granite),  43  FR  27.197.  July  19, 1988. 
Petitioner  states  that  the  reductions  in 
freight  rates  was  a  direct  result  of 
govemmmt  action  so  that  it  constituted 
the  provision  of  a  service  on  preferential 
terms,  within  the  meaniqg  of  the  statue. 

Algoma  aigues  that  the  grants  to  ACR 
did  not  benefit  Algoma  b^use  (1)  the 
ACR  freight  rates  were  the  result  of 
arm's  lei^gth  negotiations  and  were  not 
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set  by  government  intervention,  (2]  the 
ACR  tour  grants  were  tied  to  ACR's  tour 
operations,  and  (3)  even  if  the  tour 
grants  resulted  in  lower  freight  rate  to 
Algoma,  they  have  provided  no 
conunerical  benefits  to  the  company  and 
have  had  an  insigniRcant  impact  on  its 
cost  of  production. 

DOC  Position:  We  verified  that  the 
lowering  of  Algoma's  freight  rates  was 
part  of  a  four  party  arrangement,  which 
included  the  federal  and  provincial 
governments,  ACR  and  Algoma,  the 
result  of  which  was  the  reduction  in  the 
freight  rate  paid  by  Algoma.  Therefore, 
we  have  determined  that  the  provision 
of  grants  to  ACR  provided  an  indirect 
subsidy  to  Algoma  in  the  form  of 
reduced  freight  rates. 

We  calculated  the  benefit  by 
comparing  the  difference  between  the 
lowered  freight  rates  and  the  available 
trucking  rates.  This  case  is 
distinguishable  from  Granite  because 
unlike  Granite  it  does  not  involve  a 
government-owned  railway.  Therefore, 
the  issue  is  not  the  preferential 
provision  of  a  good  or  service  by  a 
government 

Comment  13:  Petitioner  states  that  the 
Department  erred  in  not  initiating  an 
investigation  on  the  alleged  special  tax 
subsidy  to  Algoma.  Petitioner  alleges 
that  Algoma  has  accumulated  ITCs 
which  it  was  unable  to  use  because  it 
was  in  a  loss  position.  In  an  attempt  to 
utihze  these  credits  and  complete 
construction  of  a  seamless  tube  mill, 
Algoma  formed  a  partnership  with  its 
parent,  the  Canadian  Pacific  Raikt)ad 
(CP).  According  to  petitioner,  CP  was 
able  to  reduce  its  tax  liability  by  using 
the  accrued  ITCs  of  Algoma,  which  had 
been  transferred  to  the  partnership. 
Later.  Algoma  purchased  CFs 
partnership  units,  thereby  dissolving  the 
partnership. 

Algoma  argues  that  petitioner  did  not 
allege  in  a  timely  manner  facts  sufficient 
to  establish  a  prima  facie  case  that 
warranted  an  investigation  and  that, 
even  if  petitioner  did  make  a  timely 
allegation,  the  ITCs  are  tied  to  the 
production  of  seamless  tube  mill  and, 
thus,  do  not  provide  any  benefit  to 
Algoma's  steel  rail  production. 
DOC  Position:  Our  position 
concerning  the  alleged  special  tax 
subsidy  has  not  changed  since  the 
beginning  of  this  investigation.  As  we 
have  stated  previously  in  two 
memoranda  to  the  file,  we  did  not 
include  this  program  in  the  investigation 
because  ti^e  alleged  benefit  received  by 
Algoma  is  tied  to  a  product  not  under 
investigation.  All  the  information 
submitted  by  petitioner  clearly  indicates 
that  the  specific  purpose  of  the  Algoma/ 
CP  partnership,  and  the  attendant  tax 


and  financial  transactions,  was  to 
complete  the  construction  of  a  seamless 
tube  mill.  Thus,  any  benefit  is  tied  to  a 
product  other  than  the  merchandise 
under  investigation.  Nothing  in  the 
information  submitted  by  petitioner 
indicates  that  any  of  the  alleged  benefits 
can  be  tied  to  the  production  of  the 
subject  merchandise.  Therefore,  we  did 
not  include  the  alleged  special  tax 
subsidy  in  the  investigation. 

Comment  14:  Sysco  maintains  that  the 
treatment  of  the  wharl  loan  should  be 
the  same  as  at  the  preliminary 
determination.  Sysco  argues  that  only 
the  principal  amount  of  $7,734,483. 
uncollectible  as  of  June  1978  and 
forgiven  in  1981,  should  be  considered  a 
grant  and  allocated  over  20  years. 

DOC  Position:  The  wharf  was 
completed  in  June  1978.  and  Sysco  was 
to  make  payments  beginning  in  June 
1979.  Sysco  made  no  payments  on  the 
principal  and  interest  outstanding.  The 
total  outstanding  was  effectively  an 
interest-free  loan  for  the  period  1979 
through  1981.  Therefore,  we  have  added 
to  the  total  original  balance  of 
$7,734,483,  the  interest  that  would  have 
been  paid  on  the  principal  outstanding 
at  the  benchmark  rate  and  treated  this 
total  amount  as  a  grant  given  in  1981. 

Comment  15:  The  GOC  raises  the 
issue  of  whether  HTS  item  number 
8548.00.0000  is  properly  included  within 
the  scope  of  this  investigation. 

DOC  Position:  The  HTS  item  number 
referred  to  by  the  GOC  includes  contact 
rail  or  "third  rail"  and.  therefore,  is 
properly  included  wittiin  the  scope. 

Verification 

In  accordance  with  section  776(b]  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
As  mentioned  previowly.  when  we 
could  not  verify  the  information,  we 
used  the  best  information  available. 
During  verification,  we  followed 
standard  verification  procedures, 
including  meeting  with  government  and 
company  officials:  inspecting  internal 
documents  and  ledgers;  tracing 
information  in  the  responses  to  source 
documents,  accounting  ledgers  and 
financial  statements:  and  collecting 
additional  information  that  we  deemed 
necessary  for  making  our  final 
determination. 

Suspension  of  LiquidatioD 

In  accordance  with  our  preliminary 
affirmative  coimtervailing  duty 
determination  published  on  March  2. 
1989,  we  directed  tht  U.S.  Customs 
Service  to  suspend  liquidation  on  the 
products  under  investigation  and  to 
require  that  a  cash  deposit  or  bond  be 
posted  equal  to  the  estimated  bonding 


rate.  The  instant  final  countervailing 
duty  determination  was  extended  to 
coincide  vnth  the  final  antidumping  duty 
determination  on  the  same  product  from 
Canada,  pursuant  to  section  606  of  the 
Trade  and  Tariff  Act  of  1984  (section 
705(a)(1)  of  the  Act). 

Under  Article  5,  paragraph  3  of  the 
Subsidies  Code,  provisional  measures 
cannot  be  imposed  for  more  than  120 
days  without  final  affirmative 
determinations  of  subsidization  and 
injury.  Therefore,  we  instructed  the  U.S. 
Customs  Service  to  discottinue  the 
suspension  c|  liquidation  on  the  subject 
merchandiseientered  on  or  after  July  1. 
1989,  but  to  Jontinue  the  suspension  of 
'  all  entries,  or  withdrawals 
luse.  for  consumption  of  the 
Ihandise  entered  between 
19,  and  June  30. 1989.  We 
J3  suspension  of  liquidation 
In  703(d)  of  the  Act.  if  the 
final  affirmative  injury 
3n,  and  will  require  a  cash 
Jill  entries  of  the  subject 
Je  from  producer  exporters, 
|ies  by  Algoma,  in  an  amount 
).56  percent  ad  valorem. 
excluded  from  this  final 
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on. 
tate  suspension  of 
and  require  a  cash  deposit, 
subject  merchandise  by 
ey,  Sessenwebi,  CP.  Rail  and 
of  whom  are  non-producer 
will  not  be  subject  to 
n  of  Uquidation  and  a  cash 
to  the  estimated  net 
subsidy  V  it  can  be  demonstrated  to  the 
U.S.  Cut-toms  Service  that  the  entries  of 
the  subject  merchandise  were  produced 
by  and  purchased  from  Algoma. 

Entries  made  by  Bernard  Railtrack 
Export  Inc.  and  new  non>producer 
exporters  will  be  subject  to  suspension 
of  Uquidation  and  a  cash  deposit  or 
bond  equal  to  the  estimated  net  subsidy 
shown' of  113.56  percent  ad  valorem. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  wrill  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  Uie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
pubUcly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

If  the  nC  determines  that  material 
injury,  or  the  threat  of  material  injury. 
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does  not  exist,  this  proceeding  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  liquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order  directing  Customs  officers  to 
assess  countervailing  duties  on  all 
entries  of  steel  raU  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption,  as  described  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1871(d)). 

Dated:  July  20, 1989. 
Eric  L  Gaifinkd, 
Assistant  Secretary  for  Import 
Administration. 

(FR  Doa  89-18065  Filed  8-2-89;  8:45  am) 

BILUNQ  CODE  MIO-DS-H 


Export  Trade  Certificate  of  Review; 
Application 

ACTION:  Notice  of  appUcation. 

summary:  The  Office  of  Export  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  domments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATKNI  CONTACT: 

Douglas  J.  Aller,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-fi«e 
number. 

SUPPLEMENTARY  INFORMATION:  Title  Ul 
of  the  Export  Trading  Company  Act  of 
1982  (Pub.  L  97-290)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  fivm  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 


whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should  be 
submitted  not  later  than  20  days  after 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1223, 
Washington,  DC  20230.  Information 
submitted  by  any  penoa  is  exempt  from 
disclosvire  under  the  Freedom  of 
Information  Act  (5  U.S.C  552). 
Comments  should  refer  to  this 
application  as  "&q>ort  Trade  Certificate 
of  Review,  application  number  89- 
00013."  A  summary  of  the  application 
follows. 

Summary  of  the  Amilication 

Applicant'  International  Lumber 
Company  (ILC),  401  East  10th  Avenue. 
Suite  40a  Eugene,  Oregon  97401, 
Contact:  Ward  R.  Eason,  President, 
Telephone:  (503)  667-1679. 

Application  No.:  89-00013 

Date  Deemed  Submitted:  July  20, 1989 

Members  (in  addition  to  applicant): 
None 

Export  Trade: 

Products 

Forest  products,  including  all  sizes  of 
dimensional  lumber,  rough  or  surfaced; 
all  types  of  panel  products;  and  all  types 
of  timbers,  bom  4'  plus  dimensional 
timbers  to  a  length  of  85'  in  all  softwood 
species;  with  an  emphasis  on  kiln-dried 
products  and  fully  sawn  Douglas  fir 
lumber. 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products) 

Consulting:  intemationd  market 
research;  meuiceting;  legal  assistance; 
transportation,  including  trade 
documentation  ami  freij^t  forwarding; 
communication  and  processing  of 
foreign  orders  to  and  for  domestic 
SuppUers;  financing;  export  licensing; 
warehousing;  shipping;  foreign 
exchange;  and  taldng  title  to  goods. 

Export  Markets:  lie  Export  Markets 
include  all  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods 
of  Operation:  ILC  seeks  to: 

1.  Enter  into  non-exclusive 
agreements  with  Suppliers  to  provide 
Export  Trade  FaciUtation  Services; 

2.  Enter  into  exclusive  agreements 
with  Suppliers  to  provide  E}q>ort  Trade 
Facihtation  Services  wherein: 

a.  ILC  may  agree  not  to  represent  any 
competitor  of  such  Supplier  for  Products 


unless  authorized  by  the  Supplier,  and/ 
or 

b.  the  Supplier  may  agree  not  to  seU. 
directly  or  indirectly,  through  any  other 
Export  Intermediaiy  into  any  Export 
Maricet  in  which  ILC  exclusively 
represents  the  Supplier  as  an  Ejqrart 
Intermediary  uidess  authorized  by  ILC; 
and/or 

3.  Respond,  as  they  become  aware  of 
invitations  to  bid  or  of  sales 
opportunities  existing  in  the  Export 
Markets,  by: 

a.  contacting  Suppliers  of  the  Products 
listed  in  the  invitation  to  bid, 

b.  inviting  the  Suppliers  to  provide 
independent  price  quotations  for  the 
Products,  and/or 

a  enteruig  into  agreements  with 
Suppliers  whereby  ILC  will  submit  a 
response  to  the  bid  invitation  or  request 
for  quotation. 

JDefiiutions:  1.  "Eiqrart  Intermediary" 
means  a  person  who  acts  as  a 
distributor,  sales  representative,  sales  or 
maiiceting  agent,  or  broker,  or  who 
performs  similar  functions,  including 
providing  or  arranging  for  the  provision 
of  Products  and  Sovices  to  foreign 
buyers. 

2.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  Rmlucts 
and  Services  and/or  provides  Export 
Trade  Facilitation  Snrices. 

Dated  July  31.1969. 

Douglas  J.  ADk. 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc  89-18162  Filed  8-2-89;  8:45  am] 

I  COOC  MIO-MI-M 


Export  Trade  CaiUnuata  of  Ravlswi 
Application 

action:  Notice  of  appUcation. 

summary:  The  Office  of  Ejqport  Trading 
Company  Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  has  received  an  application 
for  an  Export  Trade  Certificate  of 
Review.  This  notice  summarizes  the 
conduct  for  which  certification  is  sought 
and  requests  comments  relevant  to 
whether  the  Certificate  should  be 
issued. 

FOR  further  INFORMATON  CONTACT 

Douglas  J.  Aller,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
202/377-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  ID 
of  Export  Trading  Company  Act  of  1982 
(15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
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CMTfflcsw  Of  RcTNWf  protects  tne  hoiucr 
and  the  memben  identified  in  the 
CefuHcBte  BOB  Mete  &uo  feoeFBl 
govefunieiit  sntitrast  ectioiM  end  from 
private,  treble  damage  antitrust  actioiis 
for  the  ejqiort  eondnct  specified  in  Ae 
Certificate  and  can'ied  oot  in 
conpnaBoe  with  its  tenns  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CPR  n5.6(a)  te^oire  the 
Secretary  to  poUish  a  notice  in  the 
Federal  Ra^rter  {deatifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Requaat  foe  Public  CoBiBMBto 

Interested  paiUes  nay  subaiit  written 
comments  relevant  to  the  determination 
whether  a  Cettillcate  should  be  fssoed. 
An  origiBri  and  five  (S)  cofries  sboold  be 
sulMKitled  BO  later  ^n  20  days  after  the 
date  of  this  notice  to:  Office  (^Export 
Trading  Coiqiony  Affafrs,  Intranational 
Trade  AdmMatrvtion,  Deportment  of 
Conuneroe,  Room  12Mi  Washington. 
DC  2023a  IiAiBStioB  submitted  by  any 
person  ia  exeaiipt  froB  disdoenre  mider 
the  Freedom  of  btfoeraation  Act  (5  U.S.C. 
652).  Coimenta  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  apptication  mnnber  80- 
00012."  A  samBMry  of  ttie  ap|rfic«lion 
followK 

Summary  of  the  Application 

Applicant-  Kentucky  World  Trade 
Centex.  Lexington.  Inc.  ("KWTCL"). 
410  West  Vine  Street  Suite  200, 
LexiogtoB.  Kentucky  40507.  Contact 
Kenneth  A  Current  President 
Telephone:  606/258-3138. 

Application  No.:  80-00012 

Date  Daened  Sntnsdtted:  July  20. 1980 

Memben  (in  addition  to  the  appBcantp 
None. 

Export  TYttde 

1.  Prodacta  and  Services.  All  products 
and  services. 

2.  Export  TYadB  Facilitation  Services 
(as  they  relate  to  the  export  of  Products 
and  Services).  Export  related  services, 
indudiog.  but  not  limted  to,  market 
research,  flnanring  (including  ioint 
funding  on  leseardi.  technical  and 
administrative  costs),  licensing, 
advertising,  export  documentation, 
transportation  Hncluding  consolidation 
of  shipments),  and  distribution  services. 

Export  Markets:  The  Export  Markets 
include  all  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  tfie 
Virgin  Islands,  American  Samoa,  Goam. 
the  Conunonwealtfi  of  the  Northern 
Mariana  Islands,  and  tfie  Trust  Territory 
of  the  Pacific  Islands). 


Export  Trade  Activfties  and  Methods 
of  Operation:  KVfTCL  seeks 
certiftcation  for  the  fcrflowing  activities: 

1.  To  open  its  membership  only  to 
Kentucky  bnsinesses. 

2.  To  form  and/or  encourage  the 
formation  of  indnetry  euf^Iier  gnraps  for 
the  purpose  of  exportfcig  Products  and 
Services  to  Export  Mvkets. 

3.  On  behalf  of  its  member  suf^iers, 
KWTCL  intends  to: 

a.  Establish  joint  manufacturing  plans 
to  meet  foreign  buyer  needs; 

b.  Establisli  foint  ej^wrt  pricing 
structun*  for  Products  and  Services; 
and 

c.  Establish  exclusive  distributorships 
with  export  intermediaries  to  supply 
Products  and  Services  to  Export 
Maritets. 

4.  On  bdialf  of  Kentucky  businesses, 
KWTCL  may  provide  and/w  arrange  for 
the  provision  of  Export  T^de 
Facilitation  Services. 


Dated:  July  27. 1989. 
Douglas ).  Mer, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

[FR  Doc.89-18164  Filed  8-2-89;  8:45  am] 


Export  Trad*  Certlf  icato  of  Reviow; 
Application 

action:  Notice  of  application  for  an 
amendment  to  an  export  trade 
certificate  of  review. 

suMiMinr:  The  Office  of  Export  Tradhig 
Company  Affairs,  bitvnational  Trade 
Administration.  Deiiaitment  of 
Commerce,  has  received  an  application 
for  an  amendment  to  an  Export  Traiie 
Certificate  of  Review.  This  notice 
simunarises  the  aaaendment  and 
requests  comments  relevant  to  «rfietfaer 
the  amended  Certificate  sliould  be 
issued. 

FOR  FUKTMCR  MTORlMnON  CONTACT 

DoB^ }.  Aller,  Direat(»r,  Office  of 
Export  Trading  Company  Affairs, 
Lntemational  Trade  Administration. 
202/377-5131.  This  is  not  a  toll-free 
number. 

•wn^MCNTARV  inkmmiation:  Title  m 
of  the  Export  Trading  Company  Act  of 
1962  (15  U.S.C.  4001-21)  anthorizes  the 
Secretary  of  Commeree  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  Ae 
Certificate  fiom  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damagt  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  torms  and 
conditions.  Section  3ae(b)(l]  of  the  Act 


and  IS  CFR  32S.8(al  reqnte  the 
Secretary  to  publish  a  notice  in  the 
Fsdaral  Reglstor  identifying  the 
applicant  and  aummariziag  its  proposed 
export  conduct 

Request  fiat  Public  f.otii^i«yitiif 

Interested  parties  may  submit  written 
comments  relevant  to  die  determination 
whether  the  Certificate  should  be 
amended.  An  original  and  five  (5)  copies 
should  be  submitted  not  Ibter  ^an  20 
days  after  the  date  of  this  notice  to: 
Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce.  Room  1223H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5  U.S.C. 
552).  Comments  should  refer  to  this 
application  as  "Export  Ttede  Certificate 
of  Review,  appHcation  nianber  89- 
A0005." 

OETCA  has  received  the  fottowing 
application  for  an  amendment  to  E^qiort 
Trade  Certificate  of  Revitw  No.  89- 
OOOOS.  which  was  issued  on  May  20, 1969 
(54  FR  2492a  )une  12. 1980). 

SuBHuazy  si  Affifka/lkn  I 

Applicant-  CherreX  Corporation 
("CherreX").  2220  University  Park 
Drive,  Suite  200,  OkMoos.  Michigan 
48846,  Contact  Mr.  C  Richard 
Johnston,  Managing  Director, 
Telephone:  517/347/0010. 

Application  No.:  89-A0006 

Date  Deemed  Submitted:  J\dy  24. 1989 

Request  For  Amended  CandtM±  ChetreX 
seeks  to  amend  its  Certificate  to: 

1.  Add  eadi  of  die  following 
companies  as  a  "Member'*  of  the 
Certificate:  Chase  Farms,  Inc.. 
Walkerville,  MI;  Larson-Seaquist 
Processing.  Inc.,  Sister  Ba^y,  WI;  Muir- 
Roberts  Ca.  Inc.,  Salt  Lake  Qty.  UT; 
Smeltzer  Orchard  Co.,  Frankfort  MI; 
and  Utah  Finer  Fruits,  Santaquin,  UT. 

2.  Delete  each  d  the  following 
companies  as  a  "MembeK*  of  the 
Certificate:  Comstock/Nfichigan  Frait 
Division,  a  division  of  Ciirtice  Bums 
Foods,  and  Great  Lakes  Intematiomd 
Trading,  Inc. 

Dated:  July  27. 1988. 

DougiaB  ).  Allsr, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  89-1816S  Filed  »-3-aB;  8:45  am] 

BtLLMQ  CODE  3S10-0il-« 
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MINORifTY  BUSINESS  DEVELOmEMT 
AGENCY 


BusIrbsb  OcvBlopawnl 


agency:  Kfinority  Business 
Devetopawnt  Agency. 
ACnOK  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  mtder  its 
Minority  Business  Development  Center 
(MBDC)  progr«B  to  operate  an  l/SBDC 
for  approximately  a  a  year  period, 
subject  to  the  avail^ulity  of  funds.  The 
cost  of  perfoimance  for  the  fint  12 
months  is  estimated  at  $165,000  in 
Federal  funds  and  a  Bxiaimam  of  $20,118 
in  non-Fedetal  contributions  for  the 
budget  period  January  1, 1990  to 
December  31, 1990.  Cost-sharing 
contribatioBS  may  be  in  tho  &vm  of  cash 
contributions,  client  feea  for  servioes,  in- 
kiod  coBtributioBS>  or  corabioatioas 
thereof.  The  MBDC  wiU  operate  in  the 
Manhattan.  New  York  SMSA  geographic 
service  area. 

The  funding  iBstrument  for  the  MBDC 
will  be  a  cooperative  agreement 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  governments,  American  Indian 
tribes  and  educational  institution. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  nteerity  business  eonmamty  for 
the  estaMfshment  and  opnation  of 
viable  imnority  businesses.  To  this  end, 
MBDA  fundo  oiguitotions  that  can 
coordinate  and  broker  pabKc  and 
private  icsouBcea  an  l>diaff  of  sutority 
individuals  aiui  firms;  offer  a  fiill  range 
of  Btanagaaeaft  and  technical 
assistanoK  and  serve  as  a  oondsit  of 
informstioB  and  assistance  regnding 
minority  business. 

Applicationa  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capafail^es  of  the  finn  and  its  staff  in 
addressing  the  needs  of  die  business 
commimity  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  die 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodohigy)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  die  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  mast  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programaifltic^ly  acceptaUe 
and  respoBsive. 


MBEICb  shaR  ba  required  to  coBtaibote 
at  least  15%  of  the  total  pro^  coot 
through  non-Federal  contiibutioiis. 
Client  fees  for  hillnWe  managmnent  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  by  MBDCs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  cUent  fees  at  20%  of  die  total 
cost  for  firms  widi  gross  s^es  of 
$500,000  or  less  and  35%  of  the  total  cost 
for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  nnntinue  to  operate 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  cuhnioating  in  year-to-date 
quantitative  and  qualitativa  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  hosed  on  such 
factors  as  an  KffiDCs  satisbctary 
performance,  the  avaikbility  of  funds 
and  Agency  priorities. 

Plnaing  Date:  The  cloffing  date  for 
applications  is  September  8, 1980. 
ApplicatioBS  must  be  postmcu-ked  on  or 
before  September  8,  lOSA 

ADDRESS:  New  York  Regional  Office, 
Minority  Business  Development  Agency. 
Jacob  K.  Javits  Federal  Building,  Room 
3720,  New  York.  New  Yoiic  10278,  Area 
Code/Telephone  Number  (212)  284-3282. 

FOR  FUWTMER  WPOWMATWN  CONTACT: 

Giaa  A  Sandtes,  Regional  Director, 
New  York  Regional  Office. 

SUPPLEMENTARY  INFORMATION: 

Anticipated  processtag  time  of  this 
award  is  120  days.  Bcscutive  Order 
12372  "bitecgovernnental  Itevtew  of 
Federal  Programs"  is  not  applicable  to 
this  proyam.  Questioas  concemiog  the 
preceding  infennatioB.  copies  of 
application  kits  and  explicable 
regulations  can  be  obtained  at  the  above 
address. 

11.800  Hiinority  Busineii  Developmsnt 

(Catalog  of  Federal  Domestic  Assistance) 
Date:  July  24. 1989. 
Glna  A.  Saachas. 

Regional  Director.  New  York  Regional  Office. 
[FR  Doc.  88-17830  Filed  8-2-89;  8:45  am) 
BtLUNQ  CODE  UW-ZI-a 


DEPARTMENT  OF  DEFENSE 

Armed  Forces  Epidemiological  Board; 
OpenMeeUng 

1.  bi  accordance  widi  section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463]  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
Epidemiofegieai  Board,  IXJD. 
Date  of  Msetiag:  28  September  1988k 
Time:  QB30-17aa 


Place:  ParMXi's  1 

rropoim ngenoa:  ■'iwiiirga  —ii^^n^ 

natural  history,  taaa  apirit  axeiciaw. 
Streptacoccus  prophylaxis,  malaria 
prophylaxis,  hqtatitit  B  Becombinant  vaodna 
report,  update  on  Air  Force  food-borne 
outforeak. 

2.  This  meeting  will  be  open  to  the 
puUic  but  hffiited  by  space 
accomauKlstions.  Any  intocsted  l 
may  attend,  appear  b^ore.  or  file 
statements  with  the  comnittae  at  tha 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary.  AFEB.  Skyline  Six. 
5109  Leesburg  Pika,  Room  687.  Falls 
Church.  Virginia  22041-3258. 

Dat8d:.18  July  1908. 
Robert  A.  Wellt, 

COL.  USA.  MSC,  ExecuUve  Secretary. 
[FR  Doc.  89-17847  filed  8-2-88;  &4S  am\ 

BHJJNa  CODE  S7t».«»4l 


Armetf 
OpenMeeHng 

1.  Id  accordance  with  section  IQ(a)(2) 
of  the  Federal  Advisory  Ceouaittae  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  Committee:  Armed  Forces 
EpidemiologieaJ  Board,  DOO. 

Date  of  Meeting:  29  September  M88. 

Time  0800-1108. 

Place:  Parson's  Island  Chaster.  Mafylaod. 

Proposed  Agenda:  Status,  Medical 
Followup  Agency,  Pest  Management  Board 
Update  and  the  Theater  Army:  Medical 
Management  Information  System  (TAMMB). 

2.  This  meeting  wffl  be  open  to  die 
public  but  United  by  space 
accommodatians  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  die 
committee.  Interested  persons  wishing 
to  participate  sfaotihl  advise  the 
Executive  Secretary,  AFEB,  Skyline  Six. 
5109  Leesburg  Pike,  Room  667,  Falls 
Church.  Virginia  22041-3258. 

Dated:  18  fuiy  1909. 
RovSrt  A*  Inf  ^DSt 

COL,  USA,  MSC,  Executive  Secretary. 
[FR  Doc.  89-17848  Filed  8-2-89;  8.-45  am] 

BKJJNO  CODE  1710-OS-M 


OfOce  Of  the  Secretary 


Defence  Advteory  I 

Wonwo  In  the  Servtcee;  MaaMng 

AOENCV:  Defense  Advisory  Coiranittee 
on  Women  kt  die  Services 

(DACOwrrs). 
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MTIOK  Notice  of  meeting. 


r.  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  DACOWTTS.  The 
purpose  of  the  meeting  is  to  review  the 
responses  to  the  recommendations, 
requests  for  information,  and  continuing 
concerns  made  by  the  Committee  at  the 
1989  DACOWTTS  Spring  Conference; 
review  the  Subconunittee  Issue  Agenda; 
discuss  current  issues  relevant  to 
women  in  the  Services;  and  finalize  the 
program  for  the  next  DACOWTTS 
semiannual  conference  scheduled  for 
October  29-November  1. 1989.  All 
meeting  sessions  will  be  open  to  the 
public. 

DATC  August  28, 1969, 9:30  a  jn.-4:30 
p.m. 

AOOMESft  SecDef  Conference  Room 
3E869,  The  Pentagon,  Washington,  DC 

ran  nmTHEii  mromiATiON  contact: 

Lieutenant  Colonel  Mary  C.  Pruitt, 
Director,  DACOWTTS  and  Military 
Women  Matters,  OASD  (Force 
Management  and  Personnel),  The 
Pentagon,  Room  3D769,  Washington,  DC 
20301-4000:  telephone  (202)  697-2122. 

Dated:  luly  28, 1969. 

LAI.  Byiiuu, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense, 

[FR  Do&  ae-18075  nied  8-2-89;  845  am] 

HUMS  COOK  WIS  SI  II 


DsfMiliiniU  of  llw  Air  Fofco 

Notteoof  miMrt  (NOO  To  Prapara  a 
ProQraimrattc  EwvlronnwHlil  Impact 
Statamant  for  Davatopmant  of  tlw 
Propoaad  Advancad  Launch  Syatam 

AOfNCV:  Department  of  the  Air  Force, 
DOD. 

Acnow  Notice;  additional  launch  site  to 
be  evaluated. 

On  July  13. 1989,  the  Department  of 
the  Air  Force  published  a  notice  of 
intent  document  in  the  Federal  Register 
(54  FR  29600).  Replace  the  last  sentence 
of  the  first  paragraph  of  that  docimient 
with  the  following  sentence. 

Several  existing  and  potential  launch  sites 
are  being  evaluated  to  support  the  ALS, 
including:  Cape  Canaveral  Air  Force  Station/ 
Kennedy  Space  Center,  Florida;  Vandenberg 
Air  Force  Base,  California;  and  a  currently 
undeveloped  site  on  the  island  of  Hawaii. 

PON  niRTHEII  INFORMATION  CONTACT 

Captain  Hector  Malave,  HQ  Space 
Systems  Division/DEV,  P.O.  Box  9296a 


Los  Angeles,  CA  90099-2960,  telephone 
(213)  643-0935. 

Patsy  }.  Coaner, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  89-18137  Filed  8-2-89;  8:45  am] 

BtLUNQ  COOE  *t10-«1-H 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Fadaral  Acqulaltion  Raguiation  (FAR); 
infonnation  CoHaction  Under  0MB 
Raviaw 

AODtCwa:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  AdministratioB  (NASA). 

action:  Notice. 


r.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  subnritted  to  the  Office 
of  Management  and  Budget  (0MB)  a 
request  to  review  and  approve  a 
revision  of  a  currently  approved 
information  coUectiaii  requirement 
concerning  OMB  Report  Control  Number 
9000-0023,  Balance  of  Payments  Program 
Certificate. 


I  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  OMB, 
Room  3235,  NEOB,  Washington,  DC 
20503. 

FOR  FURTHER  INFORIMTION  CONTACT: 

Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3775. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  The  offeror  in  submitting 
the  Balance  of  Payments  Program 
Certificate  certifies  that  each  end 
product  or  service,  except  the  end 
products  or  services  listed  in  the 
certificate  is  a  domestic  end  product  or 
service  and  that  components  of 
unknown  origin  have  been  considered  to 
have  been  mined,  produced,  or 
manufactured  outside  the  United  States. 

Offers  are  evaluated  by  giving  a 
certain  preference  to  domestic  end 
products  or  services  over  foreign  end 
products  or  services  In  accordance  with 
§  25.303(b)  of  the  Federal  Acquisition 
Regulation. 

b.  Annual  reporting  burden:  The 
annual  reporting  biuden  is  estimated  as 
follows:  Respondents,  1,243,  responses 
per  respondent  5;  total  annual 
responses,  6,215;  preparation  hours  per 


response,  .167;  and  total  response 
burden  hours,  1,038. 

Obtaining  Copies  oflYoposala: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0023,  Balance  of  Payments  Program 
Certificate. 

Dated:  July  28, 1988. 
Maigarat  A  Willis, 
FAR  Secretariat 

[FR  Do&  89-18138  Filed  8-2-89;  8:45  am] 
■NJJNQ  COOK  ttTO  JC  M 

DEPARTMENT  OF  ENERGY 


Offloa  of  Ganaral  Counaal 


Notica  of  Intent  To  Gi 
Patent  Ucenaa 


irant 


Exduaive 


Notice  is  hereby  given  of  an  intent  to 
grant  to  Geo-Temp  Corporation,  of  San 
Leandro,  California,  an  exclusive  license 
to  practice  in  the  United  States  the 
invention  described  in  US.  Patent  No. 
4.005,289,  entided  "Method  For 
Identifying  Anomalous  Terrestrial  Heat 
Flows."  The  patent  is  owned  by  the 
United  States  of  America,  as 
represented  by  the  Department  of 
Energy  (DOE). 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
lights  retained  by  the  U.8.  Govenunent, 
and  will  be  sobject  to  a  aegotiated 
royalty  provision.  DOE  intends  to  grant 
the  Ucense,  upon  a  final  determination 
in  accordance  with  35  U£.C  209(c), 
unless  within  60  days  of  this  notice  the 
Assistant  General  Counsel  for  Patents, 
Department  of  Energy,  Washington,  DC 
20585,  receives  in  writing  any  of  the 
following,  together  with  luiqrorting 
dociunents: 

(i)  A  statement  fiom  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  Ucense;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention  In  the  United 
States,  in  which  applicaat  states  that  he 
already  has  brought  the  invention  to 
practical  application  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously. 

The  Department  will  review  all 
written  responses  to  this  notice,  and  will 
grant  the  license  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determined  on  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  th8  public  interest. 
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Issued  in  Washington.  DC,  on  July  27, 1989. 
Eric  ].  Fygi. 

Acting  Genera!  Counsel. 

(FR  Doc.  89-18155  Filed  8-2-89: 8:45  am] 

BILUNC  CODC  e4SIMI1-«i 


Intent  To  Grant  Partially  Exclusive 
Patent  Ucense 

Notice  is  hereby  given  of  an  intent  to 
grant  to  Imdel  Corporation,  of  Crystal 
Lake,  Illinois,  a  partially  exclusive 
license  to  practice  in  the  United  States 
the  invention  described  in  U.S.  Patent 
No.  4.572.864,  entitied  "Composite 
Materials  For  Thermal  Energy  Storage." 
The  patent  is  owned  by  the  United 
States  of  America,  as  represented  by  the 
Department  of  Energy  (DOE). 

The  proposed  license  will  be  partially 
exclusive,  i.e.  exclusive,  but  limited  to 
fields  of  use  of  heat  storage  materials 
for  outdoor  stadium  seats  and  clothing, 
and  food  and  beverage  containers,  and 
subject  to  a  license  and  other  rights 
retained  by  the  U.S.  Government.  The 
license  will  further  be  subject  to  a 
negotiated  royalty.  DOE  intends  to  grant 
the  license,  upon  a  final  determination 
in  accordance  with  35  U.S.C.  209(c), 
unless  within  60  days  of  this  notice  the 
Assistant  General  Counsel  for  Patents, 
Department  of  Energy,  Washington,  DC 
20585,  receives  in  writing  any  of  the 
following,  together  with  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interests  of  the  United 
States  to  grant  the  proposed  Ucense;  or 

(ii)  An  appUcation  for  a  nonexclusive 
license  to  tiie  invention  in  the  United 
States,  in  which  appUcant  states  that  he 
already  has  brou^t  the  invention  to 
practical  appUcation  or  is  likely  to  bring 
the  invention  to  practical  application 
expeditiously  in  the  fields  of  use  of  the 
proposed  Ucense. 

The  Department  wiU  review  all 
written  responses  to  this  notice,  and  will 
grant  the  Ucense  if,  after  expiration  of 
the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  pubUc  interest. 

Issued  in  Washington.  DC  on  July  27, 1989. 
Eric  ].  Fy^. 
Acting  General  Counsel. 

[FR  Doc.  89-18156  Filed  8-2-89;  8:45  am] 

BILUNG  CODE  64Sft-01-« 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CI89-477-000  at  ai.] 

Trans  Marketing  Houston,  Inc.,  et  al.; 
Applications  for  Blanket  Certificates 
With  Pregranted  Abandonment ' 

July  26, 1989. 

Take  notice  that  each  Applicant  Usted 
herein  has  filed  an  application  pursuant 
to  section  7  of  the  Natural  Gas  Act  and 
the  Federal  Energ>'  Regulatory 
Commission's  (Commission]  regulations 
thereunder  for  a  blanket  certificate  with 
pregranted  abandonment  authorization 
for  an  unlimited  term,  all  as  more  fully 
set  forth  in  the  applications  which  are 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appHcations  should  on  or  before  August 
16, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  AU  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiU  be 
unnecessary  for  AppUcants  to  appear  or 
to  be  represented  at  the  hearing. 
Lois  D.  Cashell. 
Secretary. 


Docket  No. 

Date  Red 

AppScant 

CI89-477-000 

7-6-89 

Trans  MafVeting 
Houston,  Inc.. 
5200  ReputXinan 
Center.  700 
Ijouisiana  Street, 
Houston,  Texas 
7/002. 

CI89-479-000 

7-12-S9 

Western  Gas 
Processors,  Ltd., 
Suite  609.  10701 
Mekxty  Drive, 
Denver, 
Colorado  60234. 

[FR  Doc.  89-18079  Filed  8-2-89: 8:45  am) 

BILUNG  CODE  (Tir-OI-M 


'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


[Docket  Nos.  RPm-202-001,  RP8»-202- 
002] 

CNG  Transmission  Corp.;  Filing 

July  27, 1989. 

Take  notice  that  on  July  20  and  21. 
1989,  CNG  Transmission  Corporation 
(CNG)  filed  Fifth  Revised  Sheet  No.  32 
and  Substitute  Fifth  Revised  Sheet  No. 
32  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  July  1, 
1989. 

CNG  states  that  these  tariff  sheets 
correct  errors  found  in  its  June  30  and 
July  20, 1989  filings  in  this  proceeding. 
CNG  requests  that  Substitute  Fifth 
Revised  Sheet  No.  32  replace  Fifth 
Revised  Sheet  No.  32. 

CNG  states  that  copies  of  these  filings 
have  been  mailed  to  each  of  its  Voliune 
1  customers  and  other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1988)).  All  such  protests  should  be  filed 
on  or  before  August  3. 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  d^is 
proceeding  need  not  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  89-18081  Filed  8-2-89:  8:43  am) 
BILLING  CODE  S717-01-H 


[Docket  Na  RP88-174-002;  RP88-195-0031 

Dynasty  Gaa  Marketing,  Inc.  v. 
Northern  Border  Pipeline  Co.  and 
Norttiem  Border  Pipeline  Co.; 
Settlement 

July  25. 1989. 

Take  notice  that  on  June  30. 1989. 
Northern  Border  Pipeline  Company  and 
Dynasty  Gas  Marketing.  Inc. 
(collectively  referred  to  as  sponsoring 
parties)  filed  a  permanent  settlement  of 
the  credit  requirement  issues  identified 
in  the  Commission's  order  issued  on 
November  3, 1988.  Docket  Nos.  RP88- 
174-001  and  RP88-195-002  (45  FERC 
^  61,177).  Copies  of  the  settlement  have 
been  sent  to  all  parties  in  the 
consolidated  proceeding. 

Under  the  terms  of  the  settlement, 
previously  effective  credit  provisions 
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applicable  to  Rate  ScheiUe  IT-l  are 
modified  so  that  commencing  October  1, 
1969,  any  Rate  Schedule  IT-l  shipper 
who  faib  to  meet  Nordteni  Binder's 
standard  for  creditworthiness  or  who 
becomes  insolvent  may  receive  service 
under  Rate  Schedole  IT-l  by  providing, 
on  a  month-to-raonth  basis,  a  standby 
letter  of  credit  from  a  major  VJS.  or 
Canadian  bank  or  a  prepayment- in  an 
amount  equal  to  the  transportation 
charge  for  volumes  shipper  estimates 
will  be  transported  by  Northern  Border. 
Such  prepayment  or  standby  letter  of 
credit  must  be  furnished  to  Northern 
Border  do  later  than  noon.  Central 
Standard  Time,  on  the  third  business 
day  prior  to  the  first  day  in  which 
transportation  service  is  desired  during 
a  billing  month. 

In  addition,  the  shipper  will  be 
allowed,  once  during  the  month,  to 
increase  the  prepayment  or  standby 
letter  of  credit  to  cover  volumes  in 
excess  of  the  ori^nally  estimated 
volumes.  Such  one-time  monthly 
adjustment  may  permit  shipper  to 
continue  transportation  for  volumes  in 
excess  of  the  originally  estimated 
volumes  by  providing  by  noon.  Central 
Standard  lline,  on  the  third  business 
day  prior  to  the  continuation  of  shipper's 
transportation  for  such  month,  an 
additional  prepayment  in  U.S.  federal 
funds,  same  day  wire  transfer,  or  an 
amendment  to  increase  the  standby 
letter  of  credit  or  an  additional  standby 
letter  of  credit  equal  to  the  adjustment 
amount  for  the  balance  of  the  month. 

Initial  comments  on  the  settlement 
shall  be  filed  on  or  before  August  15, 
1989.  Reply  comments  shall  be  filed  on 
or  before  August  29, 1989. 
LdiaCaiheB. 
Secretary. 

{FR  Doc  6»-180e2  Piled  8-^-89;  8:45  am] 
MLUNB  CODE  S717-01-M 


[Docket  No.  RPtB-21(M)00] 

FlorMa  Qas  Ttwintoaion  Co.;  Pctttlon 
for  Umlted  Waivm- 

luly  28. 1U69. 

Take  notice  that  on  July  24, 1989, 
Florida  Gas  Transmission  Company 
(FGT)  filed  a  petition  for  limited  waiver 
of  §  154.3020)  of  the  Commtsiian's 
Regulatioiis.  FGT  requests  diat  the 
Commission  renew  for  an  additional 
one-year  p^od  its  authorization 
granting  FGT  a  linuted  waiver  of 
99  154JQ2(j)  and  157.202(b)(4)  of  the 
CoHuBission's  Regnlatians. 

In  addition,  FGT  requests  that  the 
Commission  expand  Mich  waiver  to 
permit  FGT  to  include  in  Ms  purchased 
gas  adJMslmut  filings  die  flow  dirough 


of  costs  of  liquified  natural  gas  that  FGT 
may  purchase  to  maintain  compeitively- 
priced  service  on  the  FGT  system. 

FGT  states  that  gnrnting  die  requested 
waiver  will  enable  its  customers  to 
benefit  from  the  lower  weighted  average 
cost  of  gas  and  the  scconqpanying 
benefits  of  maintaioing  a  high  load 
profile  on  the  FGT  system.  At  the  same 
time,  FGT  states  that  it  will  not 
exacerbate  its  take-or-pay  exposure. 
PGT  states  that  graating  the  requested 
waiver  is  in  the  public  interest. 

Any  person  desiring  to  be  teard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commissions  Rules  of 
Practice  and  Procedure  [18  CFR  385.214, 
385.211  (1988}].  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  4, 1989.  Protests  will  be 
considered  by  the  Cbmmission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  ars  available  for  public 
inspection. 
Lois  D.  CasbeD. 
Secretary. 
[FR  Doc.  89-18083  Filed  8-2-88;  8:45  am] 

BUXINQ  COOE  S717-01-M 

[Dockat  No.  TGM9-S-45-001] 

lnter<:ity  MinnMola  Pipelines  Ltd^ 
Inc4  Tariff  HUng 


July  27, 1989. 

Take  notice  that  on  July  21, 1989. 
Inter-City  Minnesota  Pipelines,  Ltd.,  Inc. 
("Inter-City"),  245  Vorkland  Boulevard, 
North  York,  Ontario.  Canada  M2I IRI, 
tendered  for  filing  a  revised  tariff  sheet 
to  Original  Volume  1  of  its  FERC  Gas 
Tariff  to  be  effective  August  1, 1989: 

Origiiial  Voiame  No.  1 

First  Revised  Thirty-Fourth  Revised  Sheet 
No.  4 

Inter-City  states  that  this  revised  tariflf 
sheet  is  filed  as  Inter-City's  quarterly 
PGA  pursuant  to  Order  Nos.  483  and 
483-A. 

Inter-City  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
customers  and  affected  state  regulatory 
commissions. 

Any  persons  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Cnmrninainn,  825 
North  Capitol  Street.  Wa^bington.  DC 


2042B,  in  accordance  Rales  211  and  214 
of  the  Commission's  Rides  of  Practice 
and  Procedure.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  3, 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection. 

Loia  D.  Caahell.  1 

Secretary. 
[FR  Doc  89-18084  Filed  6-Sr-»,  8:45  am] 

BILUNG  COOC  •717-41-U 


[Docket  No.  RPS9-209-000 

K  N  Energy,  Inc^  Propoaed  Changes  in 
FERC  Gaa  Tariff 


July  27. 1989. 

Take  notice  diat  K  N  Eneigy,  Inc  ("K 
N"),  on  July  24, 1989  tendered  for  filing 
the  following  tariff  sheets  to  revise  its 
FERC  Gas  Tariff,  Original  Volume  No. 
1-B. 

First  Revised  Sheet  No.  1 
Original  Sheet  No.  45 
Original  Sheet  No.  46 
Original  Sheet  No.  47 
Original  Sheet  No.  48 
Original  Sheet  No.  49 

K  N  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
the  flow-through  and  recovery  of 
Buyout-Buydown  Obligations  allocated 
to  K  N  by  Colorado  Interstate  Gas 
Company  ("CIG")  pursuant  to  CIG's 
filing  in  Docket  No.  ¥(Pm-W,  Docket  No. 
RP89-133  and  Docket  No.  RP89-178.  As 
a  downstream  pipeline.  K  N  proposes  to 
recover  such  obligation  on  an  as-billed 
basis,  pursuant  to  9  2.104(e)  of  the 
Commission's  General  Policy  and 
Interpretations.  For  fixed  costs  billed  to 
K  N  by  CIG,  K  N  will  allocate  such  costs 
between  its  jurisdictional  and 
nonjurisdictional  firm  sales  customers 
utilizing  the  same  purckase  deficiency 
methodology,  base  period,  and 
deficiency  period  as  used  by  CIG  in  the 
above-mentioned  Dockets. 

K  N  has  requested  that  the 
Commission  accept  this  filing  to  become 
effective  August  1, 1989. 

K  N  states  that  copies  of  this  filing  are 
being  served  on  all  of  its  jurisdictional 
sales  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Coamission,  825 
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North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  99  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  3, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheli, 
Secretary. 

[FR  Doc.  89-18085  Filed  8-2-«g;  8:45  am] 
BILUNG  CODE  6717-01-« 


[Docket  No.  RP88-140-005] 

Midwestern  Gas  Transmission  Co.; 
Filing 

July  28, 1989. 

Take  notice  that  on  July  24, 1989. 
Midwestern  Gas  Transmission 
Company  (Nfidwestem)  filed  Substitute 
Fifth  Revised  Sheet  No.  164,  Substitute 
Second  Revised  Sheet  No.  169C,  and 
Substitute  Second  Revised  Sheet  No. 
1690  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  June  1, 
1989. 

Midwestern  states  that  these  tariff 
sheets  reflect  typographical  corrections 
requested  by  the  Commission  Staff 
during  the  review  of  the  previous  filings 
of  April  29  and  November  28, 1988. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  or  Practice  and 
Procedure  (18  CFR  385.214. 385.211 
(1988)).  All  such  protests  should  be  filed 
on  or  before  August  4, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  CashelL 

Secretory- 

[FR  Doa  89-18086  Filed  8-2-89: 8:45  am] 

BtUJHQ  COOC  •717-ei-H 


[Docket  No.  RP89-21 1-000] 

Natural  Gas  Pipeline  Ca  of  America; 
Change  In  FERC  Gas  Tariff 

]uly  28, 1989. 

Take  notice  that  on  July  25, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  submitted  for  filing 
the  tariff  sheets  listed  below  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  to  be  effective  September 
J,  1989: 

Seventh  Revised  Sheet  Nos.  401  and  402: 
Eighth  Revised  Sheet  No.  403:  Sixth  Revised 
Sheet  No.  404;  Seventh  Revised  Sheet  No. 
405;  Eighth  Revised  Sheet  No.  406:  Original 
Sheet  Nos.  406A.  406B  and  406C. 

Natural  states  that  the  purpose  of  the 
filing  is  to  reflect  the  current  maximum 
delivery  volumes  by  delivery  point 
under  various  sales  and  storage  rate 
schedules  in  accordance  with  9  9.3  of 
the  General  Terms  and  Conditions  of 
Natural's  tariff. 

Natural  states  that  the  delivery  point 
volumes  of  its  jurisdictional  customers 
have  been  revised,  where  required,  to 
reflect  additions  and  deletions  in  sites 
and  service  changes.  Mississippi  River 
Transmission  Corporation  (MRT),  a 
DMQ-1  customer,  was  deleted  from 
Sheet  No.  403  because  MRT  converted 
100%  of  its  sales  contract  to  firm 
transportation  service  on  October  1, 
1988.  Entex  Corporation,  a  G-1 
customer,  was  added  to  Sheet  No.  401 
because  they  had  not  previously  been 
listed  on  the  page.  The  above  tariff 
sheets  list  Natural's  forty-eight  (48) 
jurisdictional  customers. 

A  copy  of  the  filing  was  mailed  to 
Natural's  jurisdictional  customers  and  to 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211.  All  such  motions  or 
protests  must  be  filed  on  or  before 
August  4, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  89-18087  Filed  8-2-89: 8:45  am] 

BILLINQ  CODE  «717-01-« 


[Docket  No.  RP89-207-000] 
Nortliem  Natural  Gas  Co.,  RlIng 

July  27, 1989. 

Take  Notice  that  on  July  21. 1989, 
Northern  Natural  Gas  Company. 
Division  of  Enron  Corp.,  tendered  for 
filing  to  become  a  part  of  Northern's 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheet: 

Fourth  Revised  Sheet  No.  52f.3. 

The  proposed  effective  date  is  August 
20, 1989.  Norther  proposed  to  delete 
from  the  presently  effective  tariff  sheet 
the  following  sentence  contained  in 
section  5(b)  of  Rate  Schedule  FT-1: 

For  all  requests  other  than  priority 
requests,  the  effective  date  shall  l>e  the  date 
of  execution  by  Shipper  of  the  FT-1  Firm 
Transporation  Service  Agreement 

Northern  states  that  in  response  to  the 
concerns  of  Shippers  on  Northern's 
system,  Northern  is  proposing  to  change 
its  policy  to  allow  in  a 
nondiscriminatory  manner  Shippers  to 
execute  firm  Service  Agreements  prior 
to  the  proposed  effective  date  thereof. 
Northern  states  that  this  will  allow 
advance  planning  by  prospective 
Shippers,  provide  assurance  that  the 
firm  transportation  service  will  be 
available  when  required  without 
necessitating  the  payment  of  reservation 
fees  before  the  service  is  actually 
required  or  can  be  utilized,  and  remove 
the  restrictions  on  Shippers'  options  and 
increase  competition  in  the 
transportation  service  business. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  writh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protests  should  be  filed 
on  or  before  August  3, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  D.  CaahelL 

Secretary. 

[FR  Doc.  89-18088  Filed  8-2-88:  8:45  amj 

BHJJNQ  COOE  •717-01-M 
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[Docket  No.  IR-(»»-«Ml 

PubHc  UtWty  Commieaion  Of  Tmm; 
Petition  for  WaTver 

luly  26, 1969. 

Notice  is  hereby  given  that  the  Public 
Utility  Commismon  of  Texas  (TPUC]  has 
filed  on  July  12, 1969  pursuant  to 
§  292.403  of  the  Commission's 
regolations  for  waiver  of  certain 
obligations  imposed  under  |  292.303(a) 
and  292.303(b)  of  the  CcHnmission's 
regulations  (18  CFR  Part  292  Subpart  C) 
wfaidi  impUnnent  section  210  of  tiie 
Public  Utility  Regulatory  Policies  Act  of 
1978  ("PURPA").  Hie  api^icant  has  duly 
implemented  the  Commisnon's  PURPA 
regulations  by  filing  a  PURPA 
implementation  plan  on  November  16, 
1981. 

The  TPUC  indicates  that  the  waiver,  if 
granted,  would  allow  South  Texas 
Cooperative,  Inc.  (STEC)  and  its  five 
Hiemben  to  reallocate  among 
themselves  certain  QF-related  purchase 
and  sales  responsibilities  imposed  upon 
them  by  operation  of  PURPA. 
Specifically,  the  TPUC  sUtes  that  the 
purpose  of  the  requested  waiver  is  to 
allow  STEC  to  meet  the  goals  set  by  the 
Commission  when  it  adopted  18  CFR 
292.303  (a)  and  (b)  in  a  manner 
consistent  with  the  organizational 
functions  of  STEC  and  its  members. 
According  to  the  TPUC,  tiie  waiver  will 
accomplirii  Ms  (i)  by  allowing  STEC  to 
purchase  any  energy  and  capacity 
which  a  QF  may  seek  to  sell  to  any  of  its 
members  and  (ii)  by  allowing  the 
members  to  supply  any  retail  energy  and 
capacity  otherwise  required  to  be 
supplied  by  STEC  to  a  QF  under  the 
Commission's  regulations.  To  achieve 
this  goal,  the  TPUC  requests  a  waiver  to 
STEC's  obligations  to  sell  retail  capacity 
and  energy  to  QFs  and,  correspondingly, 
a  waiver  of  the  members'  obligations  to 
buy  capacity  and  eneigy  directly  from 
QFs. 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  above  filings  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426.  in 
accordance  with  Rales  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211.  385.214).  All 
such  motions  or  protest  should  be  filed 
within  thirty  (30)  days  of  pubUcation  of 
notice  in  the  Federal  Register,  and 
should  reference  the  applicable  docket 
number.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  these  filings  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CasheO, 

Secretary. 

[PR  Doc.  88-18091  Filed  8^2-69;  &-45  am] 

BILUm  CODE  6717-01-« 

(Docket  No.  CP89-181»-000] 

SlwU  Off eliore  Inc.;  Pttttlon  for 
Declaratory  Order  Diaclaiming 
Jurladictlon 


I  July  17, 


July  26, 1989. 

Take  notice  that  on  |uiy  17, 1989,  Shell 
Offshore  Inc.  (Shell),  One  Shell  Plaza, 
P.O.  Box  2463.  Houstoa.  Texas  77252- 
2463,  filed  in  Docket  Na  CP89-1818-000 
a  petition  for  an  order  disclaiming 
jurisdiction  under  section  1(b)  of  the 
Natural  Gas  Act  over  a  natural  gas 
gathering  facility  it  proposes  to 
construct  in  federal  waters  offshore 
Louisiana,  all  as  more  fully  set  forth  in 
the  petition  on  file  with  the  Commission 
and  open  to  public  inspection. 

Shell  proposes  to  install  a  gathering 
line  from  the  platform  connecting  ^e 
Prospect  Monty  well  located  in  Eugene 
Island  Blodc  30  (Block  EI  3(8  to  one  of 
two  alternatives.  The  first  and  primary 
alternative  is  to  install  a  12-inch  6-miie 
line  to  connect  Mode  9  30  to  the  United 
Gas  Pipe  Line  Company's  (United) 
jurisdictional  20-inch  wet  gas  pipeline  at 
United's  pipeline  junction  platform 
located  in  Eugene  Islaad  Block  32  for 
transportation  of  wet  gas  and 
condensate  to  United'a  onshore 
separation  facility  and  then  to  the 
Marathon  Bums  Point  gas  processing 
plant  (Bums  Point)  located  in  St.  Mary 
Parish,  Louisiana,  it  is  stated.  Shell 
states  that  the  condensate  and  bee 
water  would  be  removed  at  the  United 
separation  facility  and  the  gas  would  be 
dehydrated  and  processed  to 
merchantable  quality  at  Bums  Point. 

The  second  alternative  Shell  proposes 
is  to  install  a  12-inch  11-mile  line  from 
Block  EI  30  to  a  subsea  connection  on 
American  Natural  Resource's  (ANR) 
jurisdictional  20-inch  wet  gas  pipeline  in 
either  Eugene  Island  Blocks  34, 40  or  42. 
Shell  states  the  actual  location  of  the 
subsea  connection  would  be  determined 
by  pipeline  crossovers,  subsea 
obstructions  or  environmental  ccncems 
and  shipping  fairways.  Wet  gas  and 
condensate  from  Block  EI  30  would  be 
transported  through  ANR's  20-inch 
pipeline  to  ANR's  onshore  separation 
facility  and  then  to  the  Shell  operated 
Calumet  gas  processing  plant  located  in 
St.  Mary  Parish,  Louisiana,  it  is  stated. 
Shell  states  the  condeasate  and  free 
water  would  be  removed  at  the 


separation  facility  and  the  gas  would  be 
dehydrated  and  processed  to 
merchantable  quality  at  the  Calumet 
plant. 

Shell  states  that  it  owns  100  percent  of 
the  working  interest  in  the  entire  Block 
EI  30  lease  block  and  in  1770  acres  of 
the  Eugene  Island  Block  31  lease  blodc 
Initially,  it  is  stated  only  the  Block  EI  30 
would  be  drilled  and  developed.  Shell 
indicates  that  it  plans  to  sell  all  the  gas 
produced  fitim  Block  EI  30  to  Shell  Gas 
Trading  Company  but  woald  retain 
processing  rights. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  should  on  or  before  August  18, 
1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motkm  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  aiqntjpriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  , 

Lois  0.  CMhea,  I 

Secretary. 
(FK  Dog.  8»-18080  FOed  8-2-89;  6:45  am] 

BILUNS  CODE  WTr-in-Si 


[Docket  No.  TIMKS-17-OOOI 

Texaa  Eaatern  Tranamlaaion  Corp^ 
Propoaed  Changaa  In  FERC  Gaa  Tariff 

July  27, 1989. 

Take  notice  that  Texas  Eastern 
Transmiesion  Corporation  (Texas 
Eastern)  on  July  20, 1989  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheets: 

Seventh  Revised  Sheet  No.  68 
Seventh  Revised  Sheet  No.  69 
Seventh  Revised  Sheet  No.  70 
Seventh  Revised  ^leet  No.  71 

This  filing  is  being  made  in 
compliance  with  the  Commission's  letter 
order  on  March  31, 1989  in  Docket  No. 
TM89-4-17-000  whidi  order  requires 
Texas  Eastern  to  track  modifications  to 
Texas  Gas  Transmission  Corporation's 
(Texas  Gas)  take-or-pay  charges  in 
Texas  Gas's  Docket  Nos.  IIP8&-230  and 
TM89-2-13. 

On  June  30. 1989  Texas  Gas  filed  tariff 
sheets  to  be  effective  August  1, 1389 
revising  fixed  take-or-pay  costs 
pursuant  to  Texas  Gas's  Docket  No. 
RP88-230  to  recover  take-or-pay  costs  to 
be  billed  through  a  demand  surcharge 
by  Tennessee  Gas  Pipeline  Company 
(Tennessee).  Tennessee's  take-oi^ay 


surcharge  is  effective  for  a  eix  raonfb 
period  from  July  1, 1969  throng 
December  31, 1989  to  recover  coeto 
incurred  from  December  1, 1988  tfaiou^ 
Mardi  31, 1989,  or  known  and 
meawable  within  nine  months  of  that 
date.  Texas  Gas  stated  in  its  origmal 
filing  in  Docket  No.  ltPBB-230  on  August 
8,  igea  that  it  woukl  file  tariff  sheets  to 
be  effective  February  1  and  August  1 
corresponding  with  Tennessee's  tariff 
sheets  to  be  effective  January  1  and  July 
1.  Texas  Eastern's  portion  of  the  total 
principal  amount  of  Teimeesee's  take-or- 
pay  charges  billed  by  Texas  Gas  is 
$42,023  to  be  amortized  ova  the  six 
montii  period  beginning  August  1, 1889 
in  monthly  payments  of  $7,154. 

The  tariff  sheets  proposed  for  filing 
herein  are  being  filed  solely  to  track 
modifications  made  by  Texas  Gas  on 
June  30, 1989.  Seventh  Revised  Sheet 
Nos.  68  throui^  71  set  forth  the  monttdy 
principal  amount  plus  the  allocation 
factors  lor  canyiog  ooets  that  each 
Texas  Eastern  customer  will  be  required 
to  pay  in  order  to  recover  Texas  Gas's 
take-or-pay  charges  billed  to  Texas 
Eastern  pursuant  to  Texas  Gas's  ffling 
on  June  30, 1989.  Workpapers  setfing 
forth  Texas  Eastern's  determination  of 
the  allocation  £actor  for  the  principal 
amount  (which  include  a  predetermined 
carrying  charge)  and  a  breakdown  of  the 
total  and  monthly  principal  amounts 
(which  include  a  predetermined  carryiog 
chaige)  each  Texas  Eastern  clistomer 
will  be  required  to  pay  are  set  forth 
under  Appendix  A  of  flie  filing. 

In  tracldng  Texas  Gas's  mefliodology, 
Texas  Eastern  has  given  recognition  to 
purchases  by  Texas  Eastern's  Rate 
Schedule  SGS  customers  under  Rate 
Schedule  I  in  die  determination  of  the 
base  and  defidency  periods  to  the 
extent  these  customers  did  not  request 
Rate  Schedule  1  gas  in  lieu  of  Rate 
Schedule  SGS  gas,  but  were  given  the 
benefit  of  the  lower  I  rate.  This 
methodology  is  consistent  with  the 
methodology  used  and  approved  by  the 
Commission  in  Texas  Eastern's  previous 
filings. 

The  proposed  effective  date  of  the 
above  tariff  sheets  is  August  1, 1989. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fQe  a  motion  to 
intervene  or  protest  with  Ae  Federal 
Energy  Regulatory  Commission.  B2S 
North  Capitol  Street,  NE..  Washington. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Comraission's  Rules  of 
Practice  and  Prooedore.  AU  sudi 
motions  or  protests  ehoiild  be  filed  oa  or 
before  August  8, 1989,  f^otests  wiQ  be 
considered  by  tile  Commission  in 
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determining  (he  appropriate  action  to  be 

taken,  bat  wiH  not  serve  to  mdce 

protestants  parties  to  die  proceeding. 

Any  person  wishing  to  beoome  a  party 

must  file  a  motion  to  die  intetvene. 

Copies  of  this  filing  are  on  file  with  the 

Commiflsion  and  are  available  for  public 

inspection. 

LoisO.CaflliaB, 

Secretary. 

[FK  Doc.  89-18089  Filed  8-^-a9;  8:45  am] 

BtUMD  OOOE  S717-ei-M 

[Docket  Na  IIP8B-208-000] 

Taxaa  Qaa  Traaaaniaalon  Cor^ 
Propoaod  Changoa  In  FERC  Qaa  Tarfff 

July  27. 1989. 

Take  notice  that  on  July  21, 1S89, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  fi^iif  changes 
to  its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  Original  Volume  No.  2-A  and 
Original  Volume  No.  3.  The  proposed 
tariff  ^eets,  listed  in  Appendix  A  of  the 
filing,  are  being  filed  in  order  to 
implement  75%  recoveiy  of  an  additional 
$2,024,096  in  Take-or-Pay  Settlement 
Payments  under  which  die  litigation 
exception  pursuant  to  the  procedures 
estabUshed  in  the  Commission's  Order 
No.  500  over  a  33-month  pieriod. 
Specifically  under  those  procedures, 
Texas  Gas  is  proposing  to  absorb  2S% 
(approximately  $506,008)  of  Ute  Take-or- 
Pay  Settlement  Payments,  recover  25% 
(approximately  $506,000)  through  a 
monthly  fixed  ciiarge  q^ilicable  to  each 
of  its  current  firm  sales  customers,  and 
recover  the  remaining  50% 
(approximately  $1  million)  of  such 
payments  through  a  volumetric  or 
commodity  ■nrcfaarge  to  be  applicable  to 
all  of  Texas  Gas's  tfarou^put,  induding 
both  sales  and  transporiatioa  volumes. 

Texas  Gas  states  diat  this  filing  is 
made  without  prejudice  to  any  similar 
filing  or  filings  winch  Texas  Gas  may 
make  at  a  later  date  for  die  purpose  of 
recovering  additional  Take-or-Pay 
Setdement  Payments  under  the 
Commission's  equitable  sharing 
mechanism  of  additional  costs  resulting 
from  contracts  in  litigation  as  of  Mardi 
31, 1989.  Texas  Gas  also  reserves  die 
right  to  revise  die  filing  as  necessary  to 
reflect  any  modifications  made  by  die 
Commission  or  as  required  by  any 
appellate  court 

'TexasGas  requests  an  effective  date 
of  August  1, 1989,  for  die  proposed  tariff 
sheets.  Texas  Gas  farther  states  that  it 
has  served  copies  of  this  filing  upon  die 
company's  sales  and  transportation 
customers  and  interested  state 
commissions. 

Fincffiy,  Texas  Gas  has  filed  detailed 
support  for  die  costs  mduded  ia  the 


ruing  m  a  secono  'DttppteaBeBt  to  ^ae 
ConfidenttsA  Bhider  A.  for-wUch  it  has 
requested  privileged  treatDeo^  pammit 
to  fre  prcnfisiens  of  i  888.112  of  fte 
Commission  RegolatioBs. 

Additionally,  Texas  Gas  requests  that 
the  hearing  established  by  die 
Commisaion's  Aprfl  28, 1989  Suspensloo 
Order  be  expanded  to  indude  the 
prudence  of  the  costs  in  the  fautant  filing 
and  that  the  protective  order  issued  by 
the  Presiding  Administrative  Law  Judge 
on  May  24. 198a  in  Docket  No.  1V8»- 
119-000  establish  the  conditions  1m 
review  by  die  interested  paitiea. 

Texas  Gas  will  maintain  copies  of  the 
Second  Supplement  to  Confidential 
Binder  A  at  its  Owensboro,  Kentucky, 
offices  and  in  the  offices  of  Andrews  A 
Kurth.  in  Washington.  DC  for  review  by 
the  appropriate  parties,  subject  to  (he 
terms  of  the  protective  order. 

Any  person  desiring  to  be  heard  at  to 
protest  said  filing  diould  file  a  mofion  to 
intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commisaion.  8Z5 
North  Capitol  Street  NE..  Washii^glcn. 
DC  20426,  in  accordance  with  Si  385.214 
and  385.211  of  the  Coaumssion'sSiiles 
and  Regulations.  AD  such  motiens  or 
protests  should  be  filed  on  or  before 
August  3. 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  die  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  ^."pW 
of  this  filing,  exclusive  of  Confidential 
Binder  A  are  on  file  %vitfa  the 
Commission,  and  are  available  iar 
public  inspection  in  the  Public  Reference 
Room.  A  copy  of  this  filing,  indoding 
Confidential  ffinder  A  is  in  die  nea- 
pabUc  file  widi  die  Coraarasaion. 
LoisD.GadMn. 
Secretary. 
[FR  Doc  89-ia090  FUed  8-2-88: 8:45  am] 

BtUJNG  CODE  •7tT-«1-D 


[Docket  Na  TQ8S-4-29-003] 

TrantcontlnentolO—  Pipe  Una  Coip:; 
HHng 

July  28,  laaa 

Take  notice  that  an  July  21, 1980, 
Transcontinentel  Gas  Pipe  line 
Corporation  (Transco)  filed  a  letter  to 
request  requisite  authority  to  defer 
collection  of  dte  transitioB  coat 
surdiarge  ia  dris  prooeediRg. 

Tranace  reqtiests  diet  the  Commission 
approve  the  proposed  deleft  al  of  die 
surcharge  and  states  its  widingpess  to 
forgo  collection  of  carrying  charges 
during  the  defierrail -period.  Transoo 
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states  that  upon  Commission  approval 
it  will  file  conforming  tariff  sheets 
reflecting  the  suspension  of  collection  of 
the  special  transition  gas  cost  surcharge. 
Transco  states  that  it  will  refund  with 
interest  at  FERC  rates,  the  surcharge 
collections  during  the  interim  period. 

Transco  states  that  it  is  serving  copies 
of  this  letter  to  its  customers,  State 
Commissions,  and  interested  parties  to 
this  proceeding: 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protests  shotdd  be  filed  on  or  before 
August  2, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taJcen,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Persons 
that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  ate  on  file  with  the  Commission 
and  are  available  for  pubUc  inqwction. 
LoisaCaslMll. 
Secretary. 

[PR  Doc  8»-18092  Filed  a-a-ee:  MS  am] 
I  oooe  srir-ovii 


[Docket  Ho.  CPt»-1857-000] 

Umtad  Qm  Pip*  LkM  Co;  RequMt 
Under  Blanket  Authorization 

luly  27. 1969. 

Take  notice  that  on  Jtily  24, 1989, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1857-000 
a  request  pursuant  to  SS  157.205  and 
2M.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  provide  an  interruptible 
transportation  service  on  behalf  of 
Pennzoil  Gas  Marketing  (Pennzoil),  a 
marketer  of  natural  gas,  under  its 
blanket  certificate  issued  in  Docket  No. 
CP88-e-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

United  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Pennzoil  from  a  point  of  receipt  located 
in  Vermilion  Parish,  Louisiana  to  points 
of  delivery  located  in  Ouachita  and 
Rapides  Parishes,  Louisiana. 

United  further  states  that  the 
maximum  daily,  average  daily  and 


annual  quantities  that  it  would  transport 
on  behalf  of  Pennzoil  would  be  82,400 
MMBtu  equivalent.  82,400  MMBtu 
equivalent  and  30,078,000  MMBtu 
equivalent  of  natural  ^as,  respectively. 

United  indicates  that  in  Docket  No. 
ST88-4112,  filed  with  the  Commission 
on  July  7, 1989,  it  reported  that 
transportation  service  for  Pennzoil  had 
begun  under  the  120-day  automatic 
authorization  provisions  of  i  264.223(a). 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  ef  Practice  and 
Procedure  (18  CPU  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  8  157.205  of  the  Regulations 
imder  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  CaaheO, 
Secretary. 

[FR  Doc.  89-18083  Filed  8-2-69;  8:45  am] 
iNXMa  cooc  SriT-OI-M 
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FEDERAL  COMMUMCATIONS 
COMMISSION 


[Report  No.  1788] 

Patltions  for  Reconsideration  and 
Clarification  of  Actiona  in  Rule  Making 
Procaedinga  I 

July  31. 1989. 

Petitions  for  reconsideration  and 
clfirification  have  been  filed  in  the 
Commission  rule  making  proceeding 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
Room  239, 1919  M  Street,  NW., 
Washington.  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor 
International  Transaription  Service 
(202-857-3800).  Oppositions  to  these 
petitions  must  be  filed  August  21, 1989. 
See  S  1.4(b)(1)  of  the  Conmiission's  rules 
(47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject'  Reorganixation  and 
Deregulation  of  Part  97  of  the  Rules 
Governing  the  Amateur  Radio  Services. 


(PR  Docket  No.  88-139).  Number  of 
petitions  received:  3. 

Subject'  Amendment  at  the 
Commission's  Rules  to  Improve  the 
Quality  of  the  AM  Broadcast  Service  by 
Reducing  Adjacent  Channel  Interference 
and  by  Eliminating  Restrictions 
Pertaining  to  the  Protected  Daytime 
Contour.  (MM  Docket  No.  88-378,  RM's 
5532  &  6174).  Number  of  petitions 
received:  1. 

Subject'  Amendment  of  the 
Commission's  Rules  Regarding 
Modification  of  FM  and  TV 
Authorizations  to  Specify  a  New 
Community  of  License.  (MM  Docket  No. 
88-526,  RM-6122).  Number  of  petitions 
received:  3. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  8»-18163  FUed  8-2-88;  8:45  am] 

BIUJNO  COOE  STU 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control;  Acquialtiona 
of  Sharaa  of  Banka  or  Bank  Holding 
Companlaa 


[be 


The  notificants  listed  below  have 
appUed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  I8l7(j))  and 
S  225.41  of  the  Board's  Riegulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12   . 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  Writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  17, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  M.  L  Haggard,  Sr.,  Waynesboro, 
Tennessee;  to  retain  28.19  percent  of  the 
voting  shares  of  Wayne  County 
Bancshares,  Inc.,  Waynesboro, 
Tennessee,  and  thereby  indirectly 
acquire  Wayne  County  Bank, 
Waynesboro,  Tennessee. 

2.  Floyd  C.  Newton.  Jr.,  Madison. 
Georgia;  to  acquire  an  additional  11.23 
percent  of  the  voting  shares  of  Madison 
Bank  Corporation.  Madison.  Georgia,  for 
a  total  of  25  percent,  and  thereby 
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indirectly  acquire  Bank  of  Madison. 
Madison.  Georgia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  28. 1989. 
Jennifer  J.  Jofanson. 
Associate  Secretary  of  the  Board. 
[FR  Doc  8&-18099  FUed  8-Z-89;  8:45  am] 

BILUNG  CODE  •210-01-M 


The  Hongkong  and  Shanghai  Banking 
Corp.  et  al.;  Appiicationa  To  Engage  de 
Novo  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
§  225.23(a)(1)  of  the  Board's  Regulation 

Y  (12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 

Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  hsted  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Etank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  pubUc.  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  24. 1989. 

A.  Federal  Reserve  Bank  of  New  Yoric 
(William  L  RuUedge,  Vice  President)  33 
Liberty  Street  New  York.  New  York 
10045: 


1.  The  Hongkong  and  Shanghai 
Banking  Corporation.  Hong  Kong;  HSBC 
Holdings.  B.V..  Amsterdam.  The 
Netherlands;  Kellett  N.V..  Curacao, 
Netherlands  Antilles;  and  Marine 
Midland  Banks,  Incorporated.  Buffalo, 
New  York;  to  engage  de  novo  through 
their  subsidiary.  Jaguar  Leasing 
Corporation,  Leonia.  New  Jersey,  in 
permissible  automotive  lease  finance 
activities  pursuant  to  §  225.25(b)(5)  of 
the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas  75222: 

1.  The  Plains  Corporation,  Lubbock, 
Texas;  to  engage  de  novo  through  its 
subsidiary,  Plains  Financial 
Corporation.  Lubbock,  Texas,  a  de  novo 
company,  in  originating  loans  for  itself 
or  for  others  of  the  type  made  by  a 
mortgage  company  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y.  These  activities  will  be  conducted  in 
West  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  28. 1989. 

Jennifer  J.  Jolmson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-18100  Filed  8-2-89: 8:45  amj 

WLLING  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Technical  Advisory  Committee  for 
Diabetea  Tranaiation  and  Community 
Control  Programs;  Maetihg 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
Committee  meeting. 

NAME:  Technical  Advisory 
Committee  for  Diabetes  Translation  and 
Community  Control  Programs. 

TIME  AND  DATE:  9  a.m— 5  p.m.. 
Tuesday,  August  22, 1989. 

PLACE:  The  Washington  Room. 
Stouffer  Madison  Hotel,  515  Madison 
Street,  Seattle,  Washington  98104. 

STATUS:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  This  Committee  is  charged 
with  advising  the  Director.  CDC, 
regarding  priorities  and  feasible  goals 
for  translation  activities  and  community 
control  programs  designed  to  reduce 
morbidity  and  mortality  from  diabetes 
and  its  complications.  The  Committee 
advises  regarding  poUcies.  strategies, 
goals  and  objectives,  and  priorities; 
identifies  research  advances  and 
technologies  ready  for  translation  into 
widespread  community  practice: 


recommends  public  health  strategies  to 
be  implemented  through  community 
interventions;  advises  on  operational 
research  and  outcome  evaluation 
methodologies;  identifies  research 
issues  for  further  clinical  investigation; 
and  advises  regarding  the  coordination 
of  programs  with  Federal,  voluntary  and 
private  resources  involved  in  the 
provision  of  services  to  people  with 
diabetes. 

MATTERS  TO  BE  DISCUSSED:  The 
Committee  will  discuss  future  directions 
for  diabetes  control  programs  conducted 
by  State  health  agencies  and  the 
conceptual  content  of  a  Request  for 
(competing)  Applications  (RFA)  to  be    . 
issued  by  CDC  in  1990.  Current 
activities  by  the  Division  of  Diabetes 
Translation  (DDT)  and  the  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (CCDPHP)  will  also  be 
discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Robert  D.  Moran, 
Public  Health  Advisor,  DDT.  CCDPHP 
CDC.  1600  Clifton  Road.  NE,  Mailstop 
EOS,  Atlanta.  Georgia  30333,  telephones: 
FTS:  236-1855;  Commercial:  404/639- 
1855. 

Dated:  July  28, 1989. 
Elvin  Hilysr. 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control. 

[FR  Doc  89-18097  Filed  8-2-89:  8:45  am] 

BtLUNQ  CODE  41M-1f-«l 


Health  Resources  and  Servicaa 
Administration 

Availability  of  Funds  for  Grants  for 
Health  Care  for  the  Homeiesa 

agency:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  available  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  the  President's  budget 
for  Fiscal  Year  1990  includes  $63.6 
million  for  grants  to  provide  primary 
health  and  substance  abuse  services  to 
homeless  individuals.  Should  funds  be 
appropriated,  the  grants  will  be 
awarded  under  section  340  of  the  Public 
Health  Service  Act.  as  amended  by  the 
Stewart  B.  McKinney  Homeless 
Assistance  Amendments  Act  of  1988. 
November  7, 1988,  Pub.  L.  100-628.  This 
announcement  is  made  prior  to  an 
appropriation  of  funds  to  allow  new  and 
competing  continuation  applicants 
sufficient  time  to  establish  active  and 
broad-based  community  coalitions,  to 
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pfepare  appbcarioi.  and  to  eoabfe 
timely  awMd  «t  tbe  grants  in 
conaidenteii  of  the  special  seeds  of 
homeless  individHalA.  While  this 
solicitatioa  of  appbcations  in  advance  of 
an  appra|>riatioB  is  an  extramduwry 
actioa.  it  wiU  enable  the  award  ol 
■pprc^iiated  grai^  fimds  m  the  most 
expeditioas  maaner  and  allow  prompt 
provisioD  of  services  to  homeless 
individuals.  On  the  basis  of  the 
President's  budget,  it  is  anticipated  that 
appfovimntoly  ISO  new  and  competing 
continuation  grants  will  be  awarded  to 
serve  homeless  individuals  in  urban  and 
rural  areas.  Ap{^icaats  should 
understand,  however,  that  final 
appropriation  action  wiU  be  necessary 
in  order  for  HRSA  to  fund  any 
applications. 

DATES:  To  receive  coneideratioa  ^ant 
applications  must  be  received  by  the 
appropriate  Grants  Management  Officer 
by  September  15, 1989.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either  (1)  received 
on  or  before  the  deadline  date;  or  (2} 
postmarked  on  or  befwe  the  deadline 
date  and  received  in  time  for  submission 
to  the  review  committee. 

A  le^ly  dated  receipt  from  a 
conrniercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  as  proof  of 
timely  mailing.  Applications  which  do 
not  meet  the  deadline  will  be  considered 
late  and  will  be  retomed  to  the 
applicant. 

ADDRCMCft  Appkcation  kits  (Fonn  PHS 
5161-1  with  revised  face  sheet  DHHS 
Form  424,  as  amvoved  by  the  Office  of 
Management  and  Budget  under  control 
number  0M8-00e6)  may  be  obtained 
fi-om,  and  completed  applications  shoohl 
be  mailed  to  the  appropriate  Regional 
Grants  Management  Officer  (see 
Appendix].  For  further  information  on 
this  pragrffiB,  please  costact  Mb.  }oui 
Holloway,  Director,  Division  of  Special 
Populations  Program  Development, 
telephone  (301)  443-8134. 
swHjemmimH  mnmumam.  Sectjan 
340(a)  of  the  Public  Health  Service  Act 
authcnizes  the  Secretary,  acting  Annigh 
the  Administraiflr  of  HRSA.  to  ammtd 
grant!  for  the  purpose  of  cnriiliBg 
graatees,  directly  or  dHon^  ooBtracta, 
to  provide  for  the  deUvtry  of  pnaary 
health  services  asd  snbstance  abase 
•ervioes  Is  honoleia  ndividaals. 
Eligible  apfiicsBta  are  oflofrant  pnvaJe 
organizatioaB  sad  pvblic  entifiea, 
inclu^^  Stale  and  local  i_ 
agendee.  Graoteea  and  other 
organiUtiOBi  with  vrium  tiKjr  maj 

must  hawe  an  agneBant  ^m/k  a  State 
underiteHiiiii^l  mnmm,  jJieMXif 
the! 


services  that  are  covered  under  the  tide 
XUC  plaa  for  the  Stale),  and  be  qualffied 
to  receive  peymeats  aWder  the 
agreement 

Preference  will  be  given  to  qnalified 
applicants  thai  (IKA)  are  experienced  in 
the  direct  ddivery  at  primary  health 
services  to  homeless  individiials  or 
medically  under  served  papul  tions  or 
(B)  are  experienced  in  dae  treatment  of 
substance  abuse  in  homeless  individuals 
or  medically  underwrved  pofitilztiaQs: 
aad  (2)  a^ee  to  {Hvvide  fair  priBisry 
health  and  substanoe  abuse  services  to 
homeless  indindoab  tlmuigh  both 
public  entities  and  private 
organizations. 

For  applicants  not  previously  funded 
under  section  340(a),  the  araoant  of 
Federal  grant  funds  awarded  may  not 
exceed  75  percent  ti  the  costs  of 
providing  primary  heakh  and  substance 
abase  services  under  the  grant.  Setch 
newly  funded  applicants  must  make 
available  non-Federal  contributions 
equal  to  the  remainder  of  the  costs.  For 
continuation  applicants,  the  amnwnt  of 
Federal  grant  hinds  awarded  may  not 
exceed  66%  perc«it  of  the  costs  of 
providing  primary  heahh  and  substance 
abuse  services  under  the  grant.  The 
continuation  applicant,  if  funded,  must 
make  available  nonrFederal 
contributions  equal  to  die  remainder  of 
the  costs.  Non-Federal  oontribotions 
may  be  in  cash  or  in-kind,  fairly 
evaluated,  including  plant  equipment  or 
services.  Funds  provided  by  the  Federal 
Government,  or  services  assisted  or 
subsidized  to  any  significant  extent  by 
the  Federal  Gcvemment,  may  not  be 
included  in  determining  the  amount  of 
the  non-Federal  coatribulions.  Such 
determination  may  not  include  any  cash 
or  io-kind  contributions  that,  prior  to 
February  26, 1987,  were  made  available 
by  any  public  or  private  entity  for  the 
purpose  ai  assisting  homeless 
individuals  (includhig  assistance  other 
than  the  provision  of  health  services). 
The  Secretary  may  waive  the  matching 
requirement  tf  the  eantee  is  a  nonprofit 
private  entity  and  me  Secretary 
determines  that  it  is  sot  feasible  for  the 
grantee  to  comply  with  the  reqairemeot. 
The  grant  may  be  tised  to  cmtinae  to 
provide  services  Usted  below  £ar  op  to 
12  months  to  individiials  who  have 
obtained  prrgianpt  honsiBg  if  services 
were  provided  to  these  individaals  when 
they  were  homries.  For  the  pnpose  of 
this  program,  the  tsiai  "hsncseas 
individiai"  means  an  indnridual  who 
lacks  hooaing  (anthent  Kprd  to 
whether  Ae  iadhriiual  is  a  ■ember  of  a 
family),  "■■  '■■*'ti  an  iirfiiadual  «haae 
primary  reaadcnce  dving  the  Bight  i>  > 
supervised  pabhc  «r  pnrale  fatiUtf  that 


provides  iesiporary  liv^ 
accommodations,  or  an  individual  who 
is  a  resident  in  transitional  housing. 

Project  Requirements 

a.  The  following  services  must  be 
provided,  directly  or  through  contract: 

1.  Primary  heahh  care  and  substance 
abuse  services  at  locations  accessible  to 
homeless  individaals; 

2. 24-hour  emerg^icy  primary  health 
and  substance  abuse  services  to 
homeless  individuals; 

3.  Referral  of  homeless  individuals  as 
appropriate  to  medical  facilities  for 
necessary  ho^iital  servuxs: 

4.  Referral  of  homeless  indtvidaals 
who  are  mentaDy  ill  to  entities  tiist 
provide  mental  healtii  aervioes,  unless 
the  applicant  wiU  provide  sacfa  services 
direct^ 

5.  Ontieach  services  to  infcu'm 
homeless  individaals  olti»  availability 
of  primary  health  and  aabstaooe  abase 
services;  and 

6.  Aid  to  homeless  individui^  in 
establishing  eligibility  for  assistance, 
and  in  obtaining  services,  under 

enti dement  programs,  fodiatry,  dental 
(incloding  dentures],  and  vision  services 
are  supplemental  services  and  may  be 
provided  vriiete  medically  necessary,  to 
the  extent  dutt  the  level  ai  delivery  of 
the  reqdred  services  is  not  dniiimshed. 

b.  Restrictiasts  on  the  use  of  grant 
funds  sre  as  follows: 

1.  Grant  funds  aiay  not  be  ased  to  pay 
for  inpatiett  services  except  for 
residnitial  treatment  for  siAwtance 
abase  provided  in  settings  other  tiian 
hospitals. 

2.  Grant  funds  may  aot  be  used  to 
make  cash  payneats  t*  intended 
recipients  oi  pruaary  be^di  and 
substance  ab«se  services  er  BKotal 
health  services. 

3.  Grant  fa&ds  may  not  be  ased  to 
purchase  or  improire  reel  pngperty  (other 
than  minor  Feraocteling  of  existiBg 
improvements  to  real  property)  or  to 
purchase  Bvajor  aiedical  equpnent. 
However,  aptm  request  by  the  applicant 
demonstratkig  tfiat  the  purposes  of  the 
project  cannot  odiewise  be  carried  out, 
the  Secretny  may  waiire  these 
restrictions. 

c.  The  ^antee  must  direcdy  <«■ 
throu^  contract  provide  prinary  health 
and  substance  ah«se  aerviceB  wttfaout 
regard  to  ability  to  pay  for  the  services. 
If  a  charge  is  inposedfar  ttie  delivery  of 
primary  heaM  and  sahstaace  i^Mse 
services,  such  charge  fl)  wffi  he  made 
according  to  a  schadale  of  charges  Ibat 
is  made  aivaiiafaie  to  the  public;  (Q  wiB 
net  be  imposed  on  amg  hoiorirsn 
individoal  in&  an  iBcpsK  less  than  dw 
official  poverty  level;  and  (3)  will  be 
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adjusted  to  reflect  the  income  and 
resources  of  the  homeless  individual 
involved. 

d.  The  grantee  may  not  expend  more 
than  10  percent  of  the  Federal  grant  for 
the  purpose  of  administering  the  grant. 

e.  The  grantee  may,  with  respect  to 
title  I  of  the  Protection  and  Advocacy 
for  Mentally  111  Individuals  Act  of  1986. 
expend  amounts  received  for  the 
purpose  of  referring  homeless 
individuals  who  are  chronically 
mentally  ill,  and  who  are  eligible  under 
the  Act  to  systems  that  provide 
advocacy  services  imder  the  Act. 

f.  The  grantee  may  provide  services 
through  contracts  vnth  nonprofitself- 
help  organizations  that  are  established 
and  managed  by  current  and  former 
recipients  of  mental  health  or  substance 
abuse  services,  who  have  been 
homeless  individuals;  and  that  have  an 
agreement  with  a  State  under  its 
Medicaid  program,  tide  XIX  of  the 
Social  Security  Act  (if  they  provide 
services  that  are  covered  under  the  title 
XIX  plan  for  the  State],  and  qualify  to 
receive  payments  under  the  agreement. 

Criteria  for  Evaluating  Applications 

An  objective  review  of  applications 
that  are  received  in  a  timely  manner  will 
be  conducted.  In  addition  to  the 
preferences  in  making  grants  described 
above,  the  review  of  applications  for 
grant  support  will  consider  the 
following: 

a.  Experience  of  the  applicant  in 
providing  primary  health  and  substance 
abuse  services: 

b.  Extent  to  which  the  applicant  has 
identified  the  homeless  population  in  the 
service  area,  including  the  social  and 
demographic  characteristics  of  the 
population  and  the  extent  to  which  their 
health  needs  are  not  being  met; 

c.  The  adequacy  of  the  applicant's 
proposed  outreach  plan  to  serve  the 
homeless  population; 

d.  Extent  to  which  primary  health  and 
substance  abuse  services  are  to  be 
provided  to  homeless  individuals  in  a 
linked  and  integrated  manner; 

e.  Extent  to  which  the  applicant  has 
the  ability  to  involve  appropriate 
community  representatives  to  ensure 
that  the  program  is  culturally 
appropriate  and  accommodates  the 
needs  of  homeless  individuals  in  the 
service  area: 

f.  The  qualifications  and  experience  of 
the  proposed  project  staff;  and 

g.  The  adequacy  of  the  proposed 
budget 

Grant  awards  will  be  made  subject  to 
the  provisions  of  the  Public  Health 
Service  Grants  Policy  Statement. 


Other  Award  Information 

The  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  and  45  CFR  Part  100. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within  their 
States  for  assistance  under  certain 
Federal  programs.  The  application  kit 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  a  review  system 
and  will  identify  a  point  of  contact  in 
each  State  for  the  review.  Since  60  days 
are  allowed  for  this  review,  applicants 
are  advised  to  discuss  projects  with,  and 
provide  copies  of  their  applications  to, 
contact  points  as  early  as  possible.  At 
the  latest,  an  applicant  should  provide 
the  application  to  the  State  for  review  at 
the  same  time  it  is  submitted  to  the 
Regional  Grants  Management  Officer. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is  13.151. 

Dated:  June  23. 1989. 
John  H.  Kelso, 
Acting  Administrator. 

DHHS  Regional  Offices 

Region  I  (CT,  ME,  MA.  UH.  RI.  VT) 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  John  F. 

Kennedy  Federal  Bldg.  #1400,  Boston. 

Massachusetts  02203.  (617)  565-1482 
Region  II  (NJ,  NY,  PR,  VI) 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  26  Federal 

Plaza  #3337.  New  York.  New  York. 

10278.  (212]  264-4496 
Region  III  (DE,  DC,  MD,  PA,  VA.  WV) 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  3535  Market 

Sti^et  #10-140,  Philadelphia, 

Pennsylvania  19101,  (215)  596-6653 
Region  IV  (AL,  FL.  GA,  KY,  MS,  NC,  SC, 

TN) 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  101  Marietta 

Tower,  Suite  1121,  Atlanta,  Georgia 

30323,  (404]  331-2597 
Region  V  (IL  IN.  MI.  MN.  OH.  WI) 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  105  West 

Adams,  17th  Floor,  Chicago.  Illinois 

60603,  (312)  353-8700 
Region  VI  (AR.  LA,  NM;  OK,  TX] 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  1200  Main 

Tower  Bldg.  #1800,  Dallas,  Texas 

75*202,  (214)767-3885 
Region  VU  (lA,  KS,  MO,  NE) 
Grants  Management  Officer,  PHS  Office 

of  Grants  Management  601  East  12tfa 

Street  #501,  Kansas  City,  Missouri 

64106,  (816)  426-5841 
Region  Vm  (CO.  MT.  ND.  SD.  UT.  WY) 
Grants  Management  Officer.  PHS  Office 

of  Grants  Management  1961  Stout  St„ 


Fed.  Bldg.  #492,  Denver.  Colorado 
80294,  (303)  644-4481 

Region  DC  (AS,  AZ,  CA,  GU,  HI,  NV,  TT) 

Grants  Management  Officer.  PHS  Office 
of  Grants  Management  50  United 
Nations  Plaza  #331,  San  Francisco, 
California  94102,  (415)  556-2595 

Region  X  (AK,  ID.  OR,  WA) 

Grants  Management  Officer,  PHS  Office 
of  Grants  Management,  2201  6th 
Avenue.  #710,  Seattle.  Washington 
98121,  (206]  442-7997 

[FR  Doc.  8&-18117  Filed  8-2-89;  8:45  am| 

BIUING  CODE  41C&-15-M 

Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2J  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is  made 
of  the  following  National  Advisory 
bodies  scheduled  to  meet  during  the 
month  of  August  1989: 

NAME:  National  Advisory  Conmiittee 
on  Rural  Health.  Health  Services 
Delivery  Work  Group. 

DATE  AND  TIME:  August  24, 1989. 
1:00  p.m. 

PLACE:  Room  14-22  Parklawn 
Building,  Office  of  Rural  Health  Policy. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857. 

The  meeting  is  open  to  the  public. 

PURPOSE:  The  Work  Group  defines 
issues  and  makes  recommendations  on 
the  priorities  and  strategies  which 
should  be  considered  regarding  the 
delivery  of  health  care  services  in  rural 
areas. 

AGENDA:  This  meeting  will  be 
conducted  through  a  telephone 
conference  call.  The  conference  call  will 
discuss  issues  and  proposed 
recommendations  for  die  Report  to  the 
Secretary. 

Anyone  requiring  information 
regarding  the  subject  Committee  should 
contact  Mr.  Jeffrey  Human,  Executive 
Secretary,  National  Advisory  Committee 
on  Rural  Health,  Health  Resources  and 
Service  Administration,  Room  14-22, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-0835. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms.  Arlene  Granderson,  Program 
Analyst,  Office  of  Rural  Health  PoUcy, 
Health  Resources  and  Service 
Administration,  Room  14-22,  Parklawn 
Building,  5600  Fishers  Lane.  Rockville. 
Maryland  20857,  Telephone  (301)  443- 
0835. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 
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Dated:  |«ty  at,  19ea 
Jackie  E.  Baum, 

Advisory  ComaiiUee  Management  Offkxr, 

HRSA. 

[FR  Doc.  89-18073  Filed  S-2~88: 8:45  an] 

BHJJNO  CODE  41W-W-II 


Officaof 


Meeting  of  the  Advisory  Board  on 
CMd  Abuse  and  Neglect 

Ageticy  Holding  the  Meeting:  Office  of 
the  Assistant  Secretary  for  Htunan 
Development  Services. 

Times  and  Dates:  9:00  A.M.  September 
19, 1989  to  12«0  P.Ni  S^>tember  22. 
1969. 

Mace:  Ranada  Renaissanoe  Hotel- 
TechmraEkl  tth  nd  K  Streets,  NW., 
Waahiosloiu  DC 

Status:  Adrisoiy  Boanl  meetings  are 
Often  for  pabbe  obeervatioa. 

Matters  To  Be  ConsMlered:  At  this 
neetiDg  the  Advisory  Board  wilk 
review  develoiHaeBts  since  the  first 
meeting;  study  in  detail  the  programs 
of  the  National  Center  on  Child  Abuse 
and  Neglect;  hear  from  leaders  of  key 
Congressional  Committees;  hear  from 
representatrres  of  legal,  law 
enforcement,  and  judicial  groups; 
begui  wont  on  ne  liiBl  set  oi  Board 
reports;  and  explore  connections 
betweea  the  woric  of  the  Board  and 
cortdlaiy  bodies. 

Coitact  PeiSQD  for  More  Information: 
Byron  D.  Metiikin-GokL  Executive 
Director,  Advisory  Board  on  Cbiid 
Abuae  and  Ne^ct,  Room  2412-B 
Switzer  Building,  Washington,  DC 
20201,  (202)  245-0877. 

Dated:  ^  27.  IMO. 
Byran  O.  MatriUfrCold, 

Executive  Director.  Advisory  Board  on  Child 

Abuse  and  Neglect 

[FR  Doc.  8»-18120  Filed  8-2-89;  8:45  am] 

BILLING  COeC  «13»41-« 


PuttNc  HeaWi  Service 

Statement  of  Organization,  Functions, 
and  Oelegatione  of  Authority 

Part  H.  Chapter  HF  (Food  and  Drug 
Administration]  of  the  Statement  of 
Organization.  FiBictions,  and 
Delegations  of  Authority'  for  the 
Department  of  Health  and  Human 
Services  (35  FR  3685,  February  25, 1970, 
as  amended  most  recently  in  pertinent 
part  at  54  FR  21129  on  May  16, 1989)  is 
amended  to  reflect  the  transfer  of  some 
functions  in  the  Food  and  Drug 
Administration  (FDA). 

FDA  prapoees  to  transfer  the 
functions  related  to  the  cvaluatian  of 


abbreviated  new  dmf  apfiiications 
(ANDAs)  from  the  ofece  of  Dn:ig 
Standards  to  the  oevAy  established 
Office  of  Generic  Dnigs  in  the  Center  for 
Drug  Evaluation  and  Research.  FDA 
believes  greater  focus  can  be  placed  on 
the  generic  drug  approval  process  if 
these  activities  £kre  placed  in  a  separate 
office. 

Section  HF-B  Orgaaization  and 
Functions  is  amended  as  fbllowr. 

1.  Drfete  subparagraph  (n-3)  Office  of 
Drug  Standards  (HFT^IE)  in  its  entirety 
and  insert  a  now  subparagraph  (n-3] 
Office  of  Drug  Standards  (HFNE) 
reading  as  follows: 

(n-3)  Office  of  Drug  Standards 
(KFNE).  Oversees  the  development  and 
implementation  of  standards  for  the 
safety  and  effectiveness  of  over-the- 
counter  (OTC)  drugs  and  drug 
advertising  and  labeKng. 

Coordinates  the  fofmulatiQn  and 
implementation  of  OTC  drug 
monographs  with  other  Agency 
components  and  assists  in  final 
monograph  publication. 

Monitors,  evahtates,  and  develofw 
policgr  for  prescription  drag  proaiotion 
and  labeling. 

Initiates  necessary  aokioBs  to 
maintain  indostry  oniptatnce  with 
prescription  drug  advertising  and 
labeling  regulations. 

Participates  in  Agency  sponsored 
consumer  and  profesaional  educational 
programs  on  drug  staiuiards. 

2.  Insert  a  new  subpara^aph  (n-8) 
Office  of  Generic  Drags  (I-IFNM]  reading 
as  follows: 

(n-8)  Office  ofCeaeric  Drugt  (HFNM). 
Oversees  the  developBent  sad 
iBtplementation  of  standards  for  die 
safety  and  effectiveness  of  generic 
drags.  I 

Reviews  and  evaloates  abbreviated 
new  drug  applicatioas  (ANDAs), 
Antibiotic  Forms  6,  and  their 
amendments  or  supiilements  and 
determines  approvability  based  on 
medical  and  scientifk  data  Rndings. 

Establishes  bioeqaivaleDcy 
specifications  for  drug  products, 
develops  guidelines  for  bioequivalency 
reviews,  aad  develops  guidelines  for 
industry  protocols  aad  studies. 

Participates  in  Agency  spamanH 
consumer  and  professionri  educational 
programs  on  generic  drugs. 

Dated:  July  25, 198fl.  j 
Wilford  J.  Forbush, 
Director,  Office  of  Management,  PHS. 
(FR  Doc.  W-lftll4  riei  8-2-88e  &45  ain] 

I  COOE  tVO^U 


DEPARTMENT  OF  THE  VfTERIOR 
Bureau  of  Liind  IManagement 

[AK-9fi4-4230-1S:  F-14943-»] 

Atasin  Native  Claima  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7|d),  notice  is 
hereby  given  that  a  decision  to  issoe 
conveyance  under  the  psovisions  of 
section  14(a)  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971,  43  U.S4:.  1601,  m3(f),  will  be 
issued  to  Tsnacross,  Inc.  for 
approxisBately  11,471  acies.  Tlie  lands 
invited  are  in  the  vidnjty  of  Tdt, 
Alaska. 

Copper  River  Meridian,  Alaska 

T.  18  N..  R.  13  E, 

That  portion  of  Tract  A  moce  particularly 

described  as  (protracted): 
Seel; 
Sec.  2,  excluding  Native  dkrtment 

■pplicatioss  F-M421,  PSrcel  C  F-M42Z. 

Parcel  B  and  U.S.  SorvSy  Na  74M; 
Sec  3; 

Sec.  S  to  17.  iackHtve; 
Sec.  21,  SVt; 
Sec.  22,  S%' 

Sec!23,NWNViS^SVfa 
Sec.  24,  NVOi'A,  S%S\^- 
See.  25,  exchiding  U.S.  Swey  No.  2547 
Sec.  26; 

Sec.  35  and  36,  exdnding  U.S.  Survey  No. 

2547. 
Containing  approximately  11,471  acres. 

A  notice  of  the  decision  wifl  be 
published  once  a  week,  for  favr  (4) 
consecutive  weeks,  in  the  Fairbatjcs 
Daily  News-Miner.  Copies  of  the 
decision  may  be  obtained  by  contacting 
the  Alaska  State  Office  of  the  Bureau  (rf 
Land  Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affeoted  by  the 
decision,  an  agency  of  tie  Federal 
govomment  i3i  regional  corporation, 
shall  have  nntil  Sieptember  5, 1968  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  3D 
days  fran  the  date  of  receipt  to  file  an 
appeal  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requdrements  for  filing  am  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  die 
req'iirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights.  I 

Stanley  H.  Bronczyk,         ' 
Chief,  Branch  ofDojoa  Ai^udicatioa. 
[FR  Doc.  a»-iaaas  nied  S-e-O;  8;45  am] 
siLUNG  oooc  *an-Jt>-m 
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[CO-016-09-437t>-16] 

Closure  and  Restriction  to  Entry  and 
Use;  Colorado 

agency:  Bureau  of  Land  Management 
Interior. 

action:  Notice  of  closure. 

summary:  Notice  is  hereby  given  that 
pursuant  to  the  authority  of  the  Code  of 
Federal  Regulations,  Title  43,  Part  8300, 
subpart  8384, 8364.1  (Closure  and 
Restriction  Orders),  which  provides,  in 
part  for  the  authorized  officer  to  close  or 
restrict  use  of  designated  public  lands, 
for  the  protection  of  persons,  property, 
and  public  lands  and  resources  and  to 
reduce  the  inhumane  treatment  of  wild 
horses  as  defined  in  43  CFR  subpart 
4700.0-50,  this  order  will  be  immediately 
in  effect  upon  publication  in  the  Federal 
Register. 

To  allow  wild  horses  and  big  game 
animals  the  uninhibited  use  of  critical 
watering  sources,  the  following  areas 
are  closed  and  restricted  from  camping, 
construction  of  hunting  blinds,  or  any 
other  use  that  would  disrupt  normal 
watering  periods  or  prevent  animals 
from  using  the  following  water  sources; 

1.  Coffee  Pot  Spring  located  in  SE,NW, 
Sec.  22,  T.llN.,  R.98W. 

2.  Sheepherder  Spring  located  in 
SE,SB.  Sec.  B,  T.ION.,  R^W. 

3.  Wild  Horse  Spring  located  in 
NE,SE,  Sec.  26,  T.ION..  R.98W. 

4.  Two  Bar  Spring  located  in  SE.SW, 
Sec.  35,  T.9N.,  R.99W. 

The  actual  areas  restricted  and  closed 
include  one  mile  distance  in  all 
directions  from  these  water  sources. 

These  water  sources  are  all  located 
within  the  Sand  Wash  Basin  and  more 
specifically  within  the  boundary  of  the 
Sand  Wa^  Wild  Horse  Heid 
Management  Area. 

The  areas  described  above  shall 
remain  closed  to  the  public  uses 
mentioned,  for  the  period  August  15, 
1989  through  November  15, 1989. 

This  closure  notice  shall  not  preclude 
travel  on  public  roads  within  the  one- 
mile  restricted  area,  nor  administrative 
use  by  Bureau  of  Land  Management 
personnel. 

Any  person  feihng  to  comply  with  this 
closore  and  restricted  use  order  may  be 
subject  to  the  penalties  provided  in 
8360.0-7,  4760.2g.  and  4760.^  of  Title  43 
Code  of  Federal  Regulations. 

Questicms  may  be  directed  to  Bureau 
of  Land  Management  Little  Snake 
Resource  Area,  1280  Industrial  Ave^ 


Craig,  CO  81625,  Telephone  (303)  824- 
4441. 

Glen  Secrist 

Area  Manager,  Little  Snake  Resource  Area. 

[FR  Doc.  ae-18139  Field  S-^-aS:  8:45  am] 
BtLLwra  COOC  43t(K»-a 

Salmon  District  Advieory  Council; 
Meeting 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Salmon  District  of  the 
Bureau  of  Land  Management  (BLM) 
announces  a  forthcoming  meeting  of  the 
Salmon  District  Advisory  Council. 
date:  The  meeting  will  be  Tuesday, 
September  12, 1989  at  10:00  a.m. 

ADDRESS:  The  meeting  will  be  held  at 
the  Salmon  District  Office,  Bureau  of 
Land  Management  Confe|||ece  Room, 
South  Highway  93,  Sabnoh,  Idaho  83467. 

FOR  FURTHER  INFORMATION  CONTACT: 

"Hiis  meeting  is  held  in  accordance  with 
Public  Law  92-463  and  94-579.  This 
agenda  will  include  the  following  topics: 
(1)  State  land  exchange;  (2)  Sanitary 
landfills:  (3)  District  recreation 
overview;  (4)  Planning  system  briefing. 
Current  Salmon  District  issues  wrill  also 
be  discussed. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  10:30 
a.m.  and  11:00  a.m.  or  file  written 
statements  for  the  Council's 
consideration.  Anyone  wishing  to  make 
oral  statement  must  notify  the  District 
Manager  at  the  Salmon  District  Office 
by  September  8, 1989. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
wiU  be  available  for  public  inspection 
and  reproduction  (during  regular 
business  hours)  within  30  days  following 
the  meeting.  Notification  of  oral 
statements  and  requests  for  summary 
minutes  should  be  sent  to  Roy  Jackson, 
District  Manager,  Salmon  District  BLM, 
P.O.  Box  430,  Salmon,  Idaho  83467. 

Roy  S.  lackion. 

Dis  trict  Manager. 

[FR  Doc.  89-18140  Filed  S-Z-aS;  8:45  am) 

BtUING  CODE  4310-OO-M 


[iD-04O-432»-10] 

Salmon  District  Grazing  Advisory 
Board;  Meeting 

agency:  Bureau  of  Land  Management 
Interior. 


actnnc  Notice  of  meeting. 


summary:  The  Salmon  District  of  the 
Bureau  of  Land  Management  (BLM) 
announces  a  forthcoming  meeting  of  the 
Salmon  District  Grazing  Advisory 
Board. 

DATE:  The  meeting  will  be  Wednesday, 
September  20, 1989,  at  lOKK)  a.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Salmon  District  Office,  Bureau  of 
Land  Management  Conference  Room, 
South  Highway  93,  Sahnon,  Idaho  83467. 
SUPPLEMENTARY  INFORMATKNC 
This  meeting  is  held  in  accordance  with 
Pab.  L.  92-463.  The  meeting  is  open  to 
the  public;  public  comments  on  agenda 
items  will  be  accepted  from  11:00  to 
11:30  a.m.  Anyone  wishing  to  make  an 
oral  statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management 
P.O.  Box  430.  Sahnon,  Idaho  83467  by 
September  13. 1987. 

The  purpose  of  the  meeting  is  to 
discuss  allotment  management  plans  for 
the  Lemhi  Resource  Area.  Other  items 
on  the  agenda  are  status  of  FY  89 
projects,  project  requests  and  any  other 
issues  dealing  with  grazing  management 
in  the  Salmon  District. 

Summary  minutes  of  the  meeting  will 
be  kept  in  the  District  Office  aiul  will  be 
available  for  public  inspection  and 
reproduction  during  business  hours  (7:45 
a.m.  to  4:15  p.m.]  within  30  days  after 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roy  S.  Jackson,  District  Manager, 
Bureau  of  Land  Management  Salmon 
District  Office,  P.O.  Box  430,  Sahnon, 
Idaho  83467,  phone  (208)  756-5400. 

Dated:  ]uly  28, 1989. 
Robert  W.  HtiwiwmaMi. 
Associate  District  Manager. 
(FR  Ooc  89-18141  Filed  8-2-S9;  8:45  am] 

BILUNS  COK  4310-aO4i 


[NM-030-08-4333-10] 

Off-Road  Vel>icie  Designations  in  the 
Caballo  Resource  Area  In  ttie  Lee 
Cruoee  District,  NM 

AGENCY:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  off-road  vehicle 

designations  decisions. 

SUMMARY:  Notice  is  hereby  given 
relating  to  the  use  of  o?-road  vehicles 
(ORVs)  on  public  land  within  the 
Caballo  Resource  Area  (fonnerly  White 
Sands  Resource  Ares).  New  Mexico  in 
accordance  with  the  authority  and 
requirement  of  Executive  Orders  11644 
and  1198B.  and  regukdoos  contained  in 
43  CFR  part  834a  The  follo«ving 
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described  lands  under  administration  of 
the  Bureau  of  Land  Management  (BLM], 
Las  Cruces  District  are  designated  as 
open,  limited,  or  closed  to  off-road 
motorized  vehicle  use.  The  areas 
affected  by  the  designations  are  within 
Otero  and  Sierra  counties.  New  Mexico. 

Open  Designation 

Areas  which  are  designated  open 
comprise  approximately  2.11,082  acres. 
Open  designation  was  determined  to  be 
appropriate  for  this  public  land  since 
ORV  use  is  an  important  recreational 
activity  and  is  essential  for  the  conduct 
of  otfier  authorized  resource  uses. 

Limited  Designation 

Otero  County,  New  Mexico 

— Limit  motorized  vehicle  use  on  38,726 

acres  in  the  Comudas  Mountains  to 

existing  roads  and  trails. 
—Limit  motorized  vehicle  use  on  7.162 

acres  in  the  area  of  Moccasin  and 

Otto  Draws  southwest  of  Pinon  to 

existing  roads  and  trails. 
—Limit  motorized  vehicle  use  on  10,742 

acres  in  the  area  of  unnamed 

watersheds  east  to  Tularosa  and 

south  of  the  Tularosa  River  to  existing 

roads  and  trails. 
—Limit  motorized  vehicle  use  on  21.446 

acres  in  the  Three  Rivers  watershed 

north  of  Tularosa  to  existing  roads 

and  trails. 
—Limit  motorized  vehicle  use  on  11,015 

acres  in  the  area  east  of  Crow  Flats  to 

existing  roads  and  trails. 
—Limit  motorized  vehicle  use  on  960 

acres  at  the  Three  Rivera  Petroglyph 

Site  and  Picnic  Area  to  existing  roads 

and  trails. 
— Limit  motorized  vehicle  use  on  300 

acres  in  the  Lone  Butte  area  to 

existing  roads  and  trails. 
—Limit  motorized  vehicle  use  on  3.640 

acres  of  the  Sacramento  Escarpment 

to  existing  roads  and  trails. 
— ^Limit  motorized  vehicle  use  on  31,606 

in  the  Brokeoff  Moimtains  to  existing 

roads  and  trails. 

Sierra  County.  New  Mexico 

—Limit  motorized  vehicle  use  on  6.160 

acres  in  die  Cuchillo  Mountains  to 

existing  roads  and  trails. 
— ^Limit  motorized  vehicle  use  along  280 

acres  of  Percha  Creek  to  existing 

roads  and  trails. 

Ck>sed  DesifMtkiiw 
Otero  Country,  New  Mexico 

—Designate  the  BBS-acre  Rattlesnake 
Hill  Atcheolosical  District  closed  to 
off-road  trav«  by  vehicles. 

—Designate  die  790-acre  Alamo 
Mountain  Petroglypht  Area  closed  to 

.     off-road  travel  b^  v^des. 


—Designate  706  acres  of  the  Jarilla 
Mountains  closed  to  off-road  travel  by 
vehicles.  I 

EFFECTIVE  DATE:  AugUSt  3. 1989. 

FOR  FURTHER  INFORMilTION  CONTACT: 

P.  Robert  Alexander,  Area  Manager, 
Caballo  Resource  Area,  1600  Marquess, 
Las  Cruces,  New  Mexko  88005  or  at 
(505)  525-8228  (FTS  571-8312). 

SUPPt.EMENTARV  INFORMATION:  These 
designations  are  a  result  of  resource 
management  decisions  made  in  the  1986 
White  Sands  Resource  Management 
Plan.  Comments  received  from  public 
meetings,  workshops,  and  numerous 
written  responses  inflaenced  the 
designation  decisions.  These 
designations  are  published  as  final. 
Under  43  CFR  4.21,  an  appeal  may  be 
nied  within  30  days  with  the  Interior 
Board  of  Land  Appeals. 

These  areas  are  ideatified  on  maps 
and  will  be  identified  with  signs  at  their 
locations  within  the  Caballo  Resoiut:e 
Area.  These  designatians  become 
effective  upon  publication  in  this 
Federal  Renter  and  will  remain  in 
effect  until  rescinded  or  modified  by  the 
authorized  officer.  An  environmental 
assessment  describing  the  impacts  of 
these  designations  is  available  for 
inspection  at  the  Caballo  Resource  Area 
Office. 

Dated:  July  26, 1989. 
H.  Jamet  Fox. 
District  Manager. 

[FR  Doc.  89-18143  Filed  8-2-89;  8:45  am] 
BIUJNQ  CODE  431».F»-M 


[CO-932-09-4212-24: 0-38487.  C-44263,  C- 
46589.  C-46594] 


Conveyance  of  Lande;  Reconveyance 
of  Landa;  Opening  of  Reconveyed 
Landa;  Eagle,  GarfleM,  Grand  and 
Jacfcaon  Countlea,  Colorado; 
Correction 

luly  27, 1989.  I 

summary:  The  subject  notice  published 
on  Friday,  July  14. 1989.  in  FedMal 
Register  Volume  54,  ^b.  134.  pages 
29786,  29787,  is  hereby  corrected  as 
follows: 

On  page  29787.  column  1, 2a.  under 
Sixth  Principal  Meridfan.  T.  7  S..  R.  94 
W..  sec  15.  reading  *^Wy4SWy«"  is 
hereby  corrected  to  read  '*SWV4NWy4.". 

Robert  S.  Schinidt         ( 

Chief,  Branch  of  Realty  ftograms. 

[FR  Doc.  89-18144  Filed  8-2-60: 8:45  am] 

■HJUNQ  COOE  4S1»ga-M 


[ID-020-09-4212-12;  i-270flH] 

Amendment  to  the  Malatf  Hllla 
Management  Frameworit  Plan;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent/notice  of  realty 
action. 

summary:  Notice  is  hereby  given  in 
accordance  with  43  CFR  1610.2  (c)  that 
the  Burley  District  is  proposing  to 
amend  the  Malad  Hills  Management 
Framework  Plan  to  allow  the  exchange 
of  the  following  public  and  State  of 
Idaho  lands: 

State  of  Idaho  Lands 


Ties.,  R.36E..  Boise  Meridian 

Section  30:  NEy«SWV4 „ 

Sub-Total - 

T.16S..  R.35E..  Boise  Mertdian 
Section  3:  Lot  2  (33.75)  NWV4SEV4. 

Section  8:  SWy4SWV« 

Section  11:  NEy4SeH , 

Section  ^2:  SVtNWH.  NWWSWW... 

Section  18:  All 

Section  17:  NWy4NWy4 

Sub-Total , 

T.16S.,  R.33E.  Boise  Meridtan 
Section  16:  An _ 

T.15S..  R.34E.,  Boise  Meridian 
Section  36:  All 


T.15S.,  R.35E..  Boise  Meridian 
Section  16:  NVi.  NMSK.  SWHSWy4.. 

Section  33:  WWNEt^,  SE%NWVi 

Section  34:  SWy4SE% 

Section  35:  SWy4NWVi,  NEy4$Ey«.„.. 

Section  36:  AH * 

Sub-Total 


T.I  4S.,  R.33E.,  Boise  Meridten 

Section  36:  AH  land  N.  o(  Highway  #37... 
T.14S..  R.34E.,  Boise  Meridian 

Section  16:  AH ^ 

Section  36:  AH  ............._.._„„_...„„..„... 

Sub-Total ; 

T.13S.,  R.33E.,  Boise  Meridan 

Section  36:  AN 

T.13S.,  R.34E..  Boise  Meridian 

Section  16:  All 

Section  38:  Lot  1  (37.03),  Lot  i  (37.12). 
Lot     3     (37.21),     Lot     4     (37.30). 

WV4NEy4.  WVi,  WWSEW..... 

Sub-Total 


T.10S..  R.32E..  Boise  Meridian 

Section  20:  SWSVi 

Section  21:  SHSWW,  SEy4.  SE^NEy4. 
Sub-Total 


Total  acres  lor  Idaho  State  lands . 


Acres 


40.00 

83.75 

40.00 

40.00 

120.00 

640.00 

40.00 

963.75 

640.00 

640.00 

520.00 

120.00 

40X>0 

60.00 

640.00 

1400.00 

230.84 

640.00 

640.00 

1280.00 

640.00 

640.00 


628.66 
1288.68 

180.00 

280.00 

440.00 

7543.25 


PubUc 


T.  9S.,  RJ1E.,  Boise  Meridten 
Section  23:  NEWNEt^.  SHSH . 
Section  24:  AH _». 


Section  2S  NEW,  SH 

Section  28:  NEKSWK.  SEW ._. 

Section  35:  NWNEW.  NEWSEW 

SUb-Total 


Acres 


200.00 
640^ 
480jOO 
200.00 
120.00 
ie40M 
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T.  9S..  R.32E..  Boise  Meridtan 
SecSon  19:  lot  1  (M4M).  Lot  2  (24.26), 
Lot   3   (24.42),    Lot   4   (24.80),   EW. 

SecBoo  20:  Lot  5  '^^^eiLoiie^^yxf. 

Lot  7  (41.84),  Lot  e  (42.03),  WW 

Section  29:  Lot  S  (42^8),  Lot  6  (42.71). 

Lot  7  (43.03),  Lot  8  (43 J6),  WW 

Section  30:  Lot  1  (24.74),  Lot  2  (24.85), 

Lot  3   (24.97),   Lot  4   (25.08).   EW. 

EWWW- 

Section  31:  NeW,  EWNWW 

Section  32:  Lot  5  (43.62).  Lot  6  (43.47). 

Lot  7  (43.11).  NHNWW.  SEWNWW, 

NEy«SWV4., 

Sub-Total 
T.10S..  R.31E..  Boise  Meridian 
Section  1:  Lot  1  (4023).  Lot  2  (40.47), 

Lot  3  (40.70).  SWNEy4.  SEy4 __, 

Section  12:  NEy4.  NWViNEy4 

Sub-Total 

T.I  OS..  R.32E..  Boise  Meridian 
Section  3:  Lot  3  (19.59).  Lot  4  (19.90). 

S'.iNWVt,  SWy4 _. _.„ 

Section  10-  WW ..„ 

Secticn        IS:       NWW,       NWSWW, 

SWV«SWW _ _ 

Section  5:  SWy4SEy4,  SE'^SWW... 

Section      8:      WWNEW,      EWNWW, 

NEWSWW,  NWWSEW 

Section  18:  Lot  3  (37.35) 

Section  19:  NEW,  EWNWW.  NWSEW. 

NEHSWW „ 

Sub-Total „ 

Total  acres  for  pubfic  lands ._ 


Acres 


577.36 

486.11 
491.48 


57964 
240.00 


290.20 
2664.79 


361.40 
120.00 
481.40 


279.49 
320.00 

280.00 
80.00 

240.00 
37.35 

360.00 
1596.84 
6383.09 


The  scattered  parcels  of  State  land 
are  located  throughout  the  Deep  Creek, 
Pleasantview,  and  Samaria  mountains 
within  Oneida  and  Power  Counties.  The 
public  lands  are  located  six  miles  east  of 
Rockland,  Idaho. 

A  Land  Use  Plan  Amendment 
Document  and  Land  Report  will  be 
prepared  for  the  subject  lands.  The 
documents  %vill  be  reviewed  by  the 
Bureau  of  Land  Management 
Interdisciplinary  Resource  Specialists. 
Public  participation  will  involve  the 
publication  of  this  notice  in  the  Federal 
Register  and  local  newspapers.  The 
adjoining  landowners,  grazing 
permittees,  Coimty  Conunissioners,  the 
Biu-ley  District  Grazing  Advisory  Board 
members  and  Advisory  Council 
members,  and  the  Idaho  Fish  and  Game 
Department  will  be  asked  for  comments. 
As  public  controversy  is  anticipated  to 
be  low  for  proposed  action,  no  public 
meetings  hearing,  or  conferences  are 
planned. 

In  accordance  with  43  CFR  2201.1(b), 
publication  of  this  Notice  in  the  Federal 
Register  will  segregate  the  above 
described  public  lands  from  laws, 
including  locations  imder  the  mining 
laws,  except  as  to  application  imder 
mineral  leasing  laws.  The  segregative 
effect  of  this  Notice  of  Realty  Action 
shall  terminate  upon  issuance  of  patent 
or  other  doctunent  of  conveyance,  upon 
publication  in  the  Fedoal  Register  of  a 
termination  of  the  segregation,  or  two 


years  from  the  date  of  the  publication, 
whichever  occurs  first. 

The  main  issue  diat  is  anticipated  for 
the  exchange  is  whether  it  is  in  the 
public  interest  to  exchange  8.363^)3 
acres  of  public  land,  for  7,543.25  acres  of 
State  land  having  value  for  livestock 
grazing,  wildlife  habitat  timber,  and 
public  access  values. 

The  existing  land  use  plan  and  maps 
are  available  for  review  at  the  Deep 
Creek  Resource  Area  Office  in  Malad, 
Idaho. 

The  public  may  obtain  additional 
information  about  this  exchange 
proposal  by  contacting  the  Bureau  of 
Land  Management,  Attn:  John  R. 
Christensen,  Deep  Creek  Resource  Area 
Office  in  Malad,  Idaho,  83252,  (208}  766- 
4766. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  on  the  segregative 
effect  of  this  action  to  the  District 
Manager,  Bureau  of  Land  Management 
Route  3,  Box  1,  Buriey,  ID  8331& 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action. 

Dated:  July  25. 1989. 
Gerald  L  Quinn, 
District  Manager. 

[FR  Doc.  89-18142  Filed  8-2-89;  8:45  am] 

BIUJNO  CODE  43tO-QG-M 


[NM-010-09-4212-13/GP9-01181 

AiiHjquefque  District,  NM;  Realty 
Action 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  really  action  on 
proposed  land  exchange  NM  68546. 

summary:  This  notice  is  to  advice  tiiat 
the  following  described  public  lands 
have  been  determined  to  be  suitable  for 
disposal  through  exchange  under  section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1716: 

New  Mexko  Principal  Meridian 

T.  17  N..  R.  9  E.. 

Sec.  17:  Lot  5; 

Sec.  20:  Lots  1  thru  8. 

The  area  descrilwd  amounts  to  196.58 
acres. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  lands  from  the  Rio  Grande 
Land  Partnership  of  Taos,  New  Mexico: 


New  Mexico  Principal  Memdian 


AOW 

T.  26  K.  R.  9  E.,  NMPM: 

Sec  3:  AH.._ 

Sac.  11:  NE4,  E2NW4 

T.  28  N,  R.  10  E,  NlyK>M: 

Sec.  5:  All 

665.48 
240 

643J8 

Sec.  6:  Lots  1.  2,  3- 

T.  29  N..  R.  9  E..  NMPM: 
Sec  23:  W2NW4.  W2SW4.  NE4SW4. 
E2SE4.  NW4SE4.. 

Sec.  26:  W2NW4.._ _ . 

Sec.  27:  S2NE4 

122.01 

320 
80 
80 

Sec34:NE4.S2..    . 

4805 

T.  29  N..  R.  10  E..  NMPM: 
Sec.  31:  NE4NE4,  S2NE4,  SE4NW4, 
E2SW4.  SE4.  Lots  i  3.  4 

T.  30  N.,  R.  10  E,  NMPM: 
Sec  9:  E2SW4.  SW4SW4.  SE4 
Sec.  10:  N2.  W2SW4 

The    areas    described    smount    io 
3.821.96  scr«s. 

520.11 

280 
400 

The  public  land  identified  for  disposal 
is  located  about  4  miles  northwest  of  the 
City  of  Santa  Fe,  New  Mexico  and  has 
high  potential  for  residential 
development.  Due  to  small  size  and 
adjacent  development,  the  public  land 
receives  little  public  use.  Land  is 
currently  leased  for  gazing  and 
permittee  will  be  notified  that  grazing 
permit  will  be  cancelled  within  two  (2) 
years  and  will  be  reasonably 
compensated  for  range  improvements. 
The  private  lands  located  about  20  miles 
west  of  Taos,  New  Mexico  have  high 
resource  value  in  terms  of  wildlife 
habitat  and  public  recreation  including 
hunting  and  hiking. 

This  exchange  proposal  is  consistent 
with  recommendation  L-7.3  in  the  Rio 
Grande  Management  Framewoik  Plan 
(MFP)  and  also  completed  Resource 
Management  Plan  (RMP)  for  the  Taos 
Resource  Area.  Exchange  will  not 
impact  any  local  or  Federal  planning. 

Hie  value  of  the  lands  to  be 
exchanged  are  approximately  equal. 
Upon  completion  of  the  final  appraisal, 
differences  in  value  will  be 
compensated  for  by  acreage 
adjustments,  the  payment  of  money  or 
by  other  arrangements  that  would  be  in 
the  pubUc  interest.  Lands  to  be 
transferred  from  the  United  States  will 
be  subject  to  the  following  reservations: 

1.  AH  mineral  deposits  shall  be 
reserved  to  the  United  States  along  with 
the  rights  to  prospect  for,  mine  and 
remove  such  deposits  tmder  applicable 
law. 

2.  The  right  to  construct  ditches  and 
canals  across  said  lands  under  authority 
of  the  Act  of  August  30, 1890  (26  Stat. 
391;  U.S.C.  945). 

Publication  of  this  notice  segregates 
the  public  land  from  the  operation  of  all 
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the  public  land  laws,  including  the 
mining  laws  but  not  the  mineral  leasing 
laws.  This  segregation  shall  terminate 
upon  issuance  of  patent  or  2  years  from 
the  date  of  this  publication,  whichever 
occurs  first. 

SUPPLEMENTARY  MFORMATION:  Detailed 

information  concerning  the  exchange, 
including  environmental  assessment  and 
land  reports,  is  available  for  review  at 
the  Taos  Resource  Area  Office,  224 
Montevideo  Maza,  Cruz  Alta  Road, 
Taos,  New  Mexico  87571,  phone  (505) 
758-8851. 

For  a  period  of  45  days  from  the  date 
of  this  publication,  interested  parties 
may  submit  comments  to  the 
Albuquerque  District  Manager,  435 
Montano  NE.,  Albuquerque,  New 
Mexico  87107. 

Dated:  luiy  25. 1989. 
Robert  Dale, 
District  Manager. 
[FR  Doc.  B9-1814S  Filed  8-2-69: 8:45  am] 

BtLUNO  CODE  «910-n-ll 


[ES-940-09-4520-13;  ES-041 306,  Group  9] 

Filing  Of  Plat  of  Dependent  Resurvey 
and  Resurvey  of  ^mp  Lots;  Maine 

]uly  27. 1989. 

1.  The  plat,  in  two  sheets,  of  the 
dependent  resurvey  and  survey  of  the 
boimdaries  of  the  land  held  in  trust  for 
the  Pass  <maquoddy  Tribe  in  Township 
1,  Range  8,  West  of  Bingham's  Kennebec 
Purchase  (W.B.K.P.),  Fanklin  County, 
Maine,  will  hi  officially  filed  in  the 
Eastern  States  Office,  Alexandria, 
Virginia  at  7:30  a.m.,  on  September  11, 
1989. 

2.  The  dependent  resurvey  and  survey 
was  made  at  the  request  of  the  Bureau 
of  Indian  Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey,  Eastern  States  Office,  Bureau  of 
Land  Management,  350  South  Pickett 
Street.  Alexandria,  Vii^ginia  22304,  prior 
to  7:30  a.m.,  September  11, 1989. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 

Joseph  W.  Beaudin 

Acting  Deputy  State  Director  for  Cadastral 
Survey. 

[FR  Doc.  69-18146  Filed  fr-2-89;  8:45  am] 

MtUNO  CODE  431»-ai-« 


[NM  940-09-4730-12] 


T 


Filing  of  Plat  of  Survey;  New  Mexico 


'Wl 


luly  26. 1989. 

The  plats  of  survey  described  below 
are  scheduled  to  be  officially  filed  in  the 
New  Mexico  State  OfHce.  Bureau  of 
Land  Management,  Saata  Fe.  New 
Mexico,  effective  at  10:00  a.m.  on 
September  20, 1989. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  of  Small  Holding  Claim  2683, 
Tr.  3,  and  certain  lot  boundaries  in 
section  32,  and  the  surrey  of  certain  lot 
boundaries  in  section  32,  Township  4 
South,  Range  1  East,  NMPM,  NM. 

A  survey  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  a  portion  of  the  subdivisional 
lines,  the  subdivision  of  section  7, 
certain  lot  boundaries  in  sections  4  and 
5,  the  adjusted  record  meanders  of 
portions  of  the  Rio  Grande  in  sections  4 
and  5,  the  corrective  dtpendent  resurvey 
of  certain  small  holding  claim 
boundaries,  and  the  siubdivision  of  a 
portion  of  section  5,  the  survey  of  the 
new  meanders  in  section  4,  certain  lot 
boundaries  in  sections  4.  5,  and  7,  and  a 
partition  of  accretion  line  in  section  4, 
Township  5  South.  Range  1  East.  NMPM, 
NM. 

These  surveys  were  requested  by  the 
District  Manager,  Las  Cruces  District, 
Las  Cnices,  New  Mexico. 

These  plats  will  be  in  the  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management  P.O.  Box  1449,  Santa 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obtained  from  that  office 
upon  payment  of  $2.50  per  sheet. 
John  P.  Bennett, 

Chief,  Branch  of  Cadastral  Survey. 
[FR  Doc.  89-18147  Filed  8^-2-89;  8:45  am] 
BILLING  CODE  4310-FB-M 


Fish  and  Wildlife  Service 
Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  {16  U.S.C.  1361  et  seq.),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1581  et  seq.)  and  the 
regulations  governing  marine  mammals 
and  endangered  species  (50  CFR  Part  17 
and  18). 

Applicant  ! 

Name:  Envirosphere  Company 
File  no.:  PRT  740037 


Address:  10900  NE  8th  Street,  Bellevue. 
Washington  98004 

Type  of  Permit:  Scientific  Research 

Name  of  Animals:  Walrus  [Odobenus 
rosmarus) — 250,000 

Summary  of  Activity  to  be  Authorized: 
The  applicant  proposes  to  conduct 
aerial  surveys  and  vessel 
observations  of  walruses  in  the 
Chukchi  Sea  to  develop  information 
for  determining  walrus  abundance, 
distribution,  and  behavior  relative  to 
offshore  oil /gas  drilling  and 
associated  activities. 

Source  of  Marine  Mammals  for  Display: 
Chukchi  Sea,  east  of  the  U.S.-Russia 
convention  line  of  1867  and  north  of  68 
N  latitude. 

Period  of  Activity:  June  19B9  through 
November  1989  and  June  1990  through 
November  1990. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Manmial  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Director,  Office  of  Management 
Authority  (OMA),  P.O.  Box  3507, 
Arlington,  VA  22203-3507.  within  30 
days  of  the  pubUcation  of  this  notice. 
Anyone  requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  applicatioa  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  at  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  VA. 

Dated:  ]uly  31, 1989. 

R.K.  Robinson, 

Chief  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  89-18119  Filed  8-2-69: 8:45  am] 

BILUNG  CODE  4310-5S-M 


i^ 


INTERSTATE  COMMERCE 
COMMISSION 


[Docket  No.  AB-293X] 

Detroit  &  Mackinac  Railway  Co.; 
Abandonment  Exemption  in 
Chet>oygan  and  Presque  Isle  Counties, 
Ml 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F— Exempt  Abandonments  to  abandon 
its  55.25-mile  line  of  railroad  in 
Cheboygan  and  Presque  Isle  Counties, 
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MI:  (1)  In  the  Huron  Subdivision, 
between  milepost  151.5  at  Hawks  and 
milepost  192.0  at  Cheboygan;  and  (2)  in 
the  Mackinaw  Subdivision,  between 
milepost  168.0  at  Cheboygan  and 
milepost  182.75  at  Mackinaw  City. 

Applicant  has  certifed  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  compl£iinant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  2, 1988  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  enviroiunental 
issues,^  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),'  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  August  14. 
1989.'  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  August 
23, 1989,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 


■  A  stay  will  be  rouUnriy  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  [whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigatian) 
caimot  be  made  prior  to  the  elective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Linei,  6 1.CC.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Conunission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist,  4  LCC.2d  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  letaios  jurisdiction  to  do  so. 


applicant's  representative:  Kevin  M. 
Sheys,  Weiner,  McCaffrey,  Brodsky  & 
Kaplan,  1350  New  York  Avenue  NW., 
Suite  800,  Washington,  DC  20005. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  8, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fit)m  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  energy  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  2a  1989. 

By  tlw  Commission,  Jane  F.  Madcall, 
Director,  Office  of  Proceedings. 
NoraU  R.  McGoo, 
Secretary. 
[FR  Doc.  89-18005  Filed  S-2-09;  &45  am] 

■LUNQ  CODE  703C-ei-« 


DEPARTMENT  OF  JUSTICE 

Joint  Newspaper  Operating 
Arrangement 

Notice  is  hereby  given  that  the 
Attorney  General,  by  Order  of  ]uly  24, 
1989,  has  extended  the  period  for  public 
comment  and  the  filing  of  the  Antitrust 
Division's  report  concerning  the 
application  for  a  Joint  Operating 
Arrangement  between  the  Manteca 
News  and  the  Manteca  Bulletin  filed 
pursuant  to  the  Newspaper  Preservation 
Act.l5U.S.C.1801efse9. 

The  Order  provides  that  the  Antitrust 
Division's  report  shall  be  filed  within  14 
days  after  the  Attorney  General  rules  on 
the  pending  requests  of  the  Manteca 
News  to  withhold  certain  materials  from 
public  disclosure.  The  times  allowed  for 
the  filing  of  comments  and  request  for  a 
hearing  are  extended  to  the  same 
timeframe  as  the  filing  of  the  Antitrust 
Division's  report. 

Comments  should  be  filed  by  mailing 
or  delivering  five  copies  to  the  Assistant 
Attorney  General,  Justice  Management 
Division,  Department  of  Justice, 
Washington.  DC  20530. 


Dated:  July  27, 1988. 
Hairy  H.  Flickingor, 

Assistant  Attorney  General  for 

Administration. 

[FR  Doc  88-18149  Filed  8-2-86;  8:45  am] 

MJJNO  COOC  4410-01-11 


Lodging  of  Coneent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  26, 1988,  a  proposed 
Consent  Decree  in  United  States  v.  Jay 
Printing  Company,  Civil  No.  88-047()-P, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Rhode 
Island.  The  proposed  Consent  Decree 
concerns  the  prevention  of  the  dischai^e 
of  volatile  organic  compoimds  ("VOCs") 
in  violation  of  the  Qean  Air  Act  and  the 
limits  set  forth  in  Regulation  19  of  the 
Rhode  Island  State  Implementation 
Plan.  The  proposed  Consent  Decree 
requires  Jay  Printing  to  maintain 
compliance  with  the  Act  and  the 
appUcable  emission  limits  for  VOCs,  to 
monitor  and  report  on  their  compliance 
and  to  pay  a  civil  penalty  of  $821342. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington.  DC 
20530,  and  shoiild  refer  to  Jay  Printing, 
D.J.  Ref.  90-5-2-1-1151. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Rhode 
Island,  Westminster  Square  Building, 
10th  Floor,  10  Dorrance  Street, 
Providence,  Rhode  Island  and  at  the 
Region  1  Office  of  the  Environmental 
Protection  Agency,  I.FJC  Federal 
Building,  Boston,  Massachusetts  02203. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice,  Room  1647,  Ninth  Street  and 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20530.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  fi>om  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $3.90  (10  cents  per  page  reproduction 
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cost)  made  payable  to  tbe  Treamrerof 
the  United  States. 
DoBald  A.Cur, 

Acting  Aasiatant  Attorney  Ceneraf,  Land  and 
Natural  Hfiwiiti  Oiviaioa. 
[FR  Doc.  80-18148  Filed  B-S-ai;  a^lS  ma^ 
I  coon  MW-Ot-ll 


NUCLEAR  REQULATQSnr 
COMMISSION 

1tMt-(n:EAM-&Ul 


Na.12- 


PTwnOTiQnBr  osmcv  n  luiMu  isC|  itiim, 
LoNibvdf  ILfOrdSf  ftnpssinyClvW 


I 

KolcMMnal  Smricv  bntaatrfes. 
Iiombti  IlJnois  fttcone^  » tb»bdder 
of  liatnals  Linue  Noi  13-iag«Mn 
issued  by  the  Nockar  BisgDlataty 
CommiMiaB  oa  S^ttaabis  30i  197t  and 
renewed  in  its  entinty  ••  ^irii  25^  nSB. 
The  licensae  airthariwpi  the  Ikenaee  to 
possess  and  ua»  liceased  material  lor 
meaauimg  the  moisttoe  aad^or  density 
of  coostnictiaa  aaletial»  and  for  sam^ 
analysia^ 


A  routine  inspection  of  tfie  licensee's 
activitieff  on  November  39  and 
December  7-B,  1980  disclosed  that  the 
licensee  Dsn  not  condacteii  its  activities 
in  fidi  cenpUanee  with  NRC 
requiremeatK  A  vnitten  Notice  of 
ViolatioD  aad  Ptoposed  Imposition  of 
Civil  ftaalty  was  served  i^KMi  die 
licensee  by  letter  dated  Msy  23, 1988. 
Tha  Noliee  Btated  the  aatura  of  die 
violatioik  the  pcttviaiooa  of  the  NRCs 
requiremcBta  that  the  bcenaee  had 
violated,  and  tiie  amount  el  the  crnl 
penalty  proposed  fior  the  violation.  Tie 
licensee  seapended  to  the  Notice  of 
Violatioa  and  Proposed  Impomtinn  of 
Qvil  Penalty  ia  two  letters  dated  ^une 
20, 198B.  laita  response,  the  Uceasee 
admitted  the  violation  and  requested  9Q 
percent  mitigation  of  the  dvii  mosetaiy 
penalty. 

nr 

After  coiisiaeratiuii  of  the  licensee^ 
lUfpuBse  (Hid  the  statements  of  fact, 
explanatieR,  aad  leqoeaf  fcr  mitigatiofT 
contained  theiein.  tlie  Deputy  Executive 
Director  for  Nuckar  Malermh  Safstjr, 
Safeguaadi*  aad  O^eratiom  Suppert  tes 
detanaiaad,  aa  set  lottib  ia  the  Appeadbc 
to  this  CMbk.  that  the  vioial 
as  stated  aa 

fnr  the  vrtnuse  ffsignneat  ni  tea 
Nottee  a{  VMetiaB  aad  Ptapoaed 
Imposition  of  Civil  Penalty  should  be 
imposed. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (ActX  42  U.S.C 
2282.  and  10  CFR  2.205»  [t  is  hereby 
ordered\hat: 

The  Ucensse  pay  a  civil  penalty  in  the 
amount  of  TweDty  Thoustnd  Dollan 
($2O,a0OJ  widiin  30  days  of  the  date  of  this 
Order,  by  check,  draft,  or  money  order, 
payable  to  the  Treasurer  of  the  United  States 
and  mailed  to  the  Directoe,  Offic*  of 
Enforcennat  U.S>  Hndem  Reyilatofy 
Commisaiom  ATTN;  Docament  Control  Desk. 
Washinglaa  DC205S5. 

The  hcensee  may  request  a  hearing 
within  38  days  of  die  dkte  of  this  Order. 
A  cequest  for  a  hearinf  should  be  clearly 
marked  as  a  "Request  for  an 
En&tceaient  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement  U.S.  Nuclear  Regulatory 
CommissioQ.  ATTN:  Docunent  Control 
Desk,  Washington,  DC20555l  A  copy  of 
the  hearing  request  ahaU  also  be  sent  to 
the  Assistanl  General  Counsel  for 
Hearings  and  Enforcement,  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555«,  and  to  the  Regional 
Administrator,  U.&  Nuclear  Regulatory 
Commission,  Region  10. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  aad  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  daya  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  widiout  further  proceedings. 
If  payment  has  not  bean  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  oollection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violation, 
this  Order  should  be  sustained. 

Dated  at  Rockville.  Maryland,  tbia  24tb  day 
ofIulyl98g. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompsan,  Ir. 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support 

Appaodixr— Evaluatiana  aud  Coacbuioas 

On  May  23^  798%  •  Notice  of  Violation  and 
Propoaed  laipaaitiGn  of  Qvil  I^n«lty  (Notice) 
wa&  iasned  for  the  violatioa  identified  duriag 
an  NRC  inspection.  F>rofiaBsianaI  Service 
Industries,  bic.  (PST)  responded  to  the  Notice 
on  June  20. 1989.  The  Rcenaee  admitted  the 
violatien,  described  corrective  steps  taken  to 
ensure  compliance  now  end  in  the  fatnre,  md 
requealtd  that  tie  dvil  penally  be  mitigated 
froB  SaajOQD  to  $3,000,  Vl»  foUowiea  iachides 
a  resUteneal  (rf  the  vioUtioB.  a  auDDDavy  of 
the  licensee'^  respoaae  atid  the  NRC  staff's 
evaluation  and  conciusifsicegvding  the 
licensee's  request. 


/.  Restatement  of  Viohttion 

10  CFR  20.207(b]  requires  that  licensed 
materials  in  an  unrestricted  area  and  not  in 
storage  be  tended  under  tte  oonstant 
surveillance  end  tiamedttte  centro>  of  the 
licensee. 

Contrary  to  the  above,  or  Hovenber  18. 
1981^  aa  ansecored  Caaipb^Pacific 
moisttue-denay^  genge  ooBtalniat  a  nomiBal 
10  miUicivie  Gesium-137  sealed  soHrce  and  a 
50  miliicviie  anericium-241  sealed  source 
was  left  by  the  Bcensee  in  the  back  of  an 
open  bed  picki^i  truck  in  an  teirestricted  area 
and  fte  licensed  material  wa|  not  in  storage 
and  was  not  oiider  tiie  constant  surveillance 
and  immediate  control  of  the  licensee. 

Tibis  is  »  repeated  vit^tioa 

This  is  a  Severity  Level  H  violatioa 
(SupplemesftlV).  Civil  Penatty— $20A)0 

//.  Summary  of  Licensee's  Request  for 
Mitigation  f 

The  licensee  argues  that  the  penalty 
appears  to  be  based  upon  PSt  being 
categorized  wttfa  industrial  radiographers, 
nuclear  pfmrmactee  and  other  iRdnstrial  users 
licensed  to  uee  material  with  e  large  potential 
for  exposure  and/'or  contamiaation  hazard  to 
personnel  and  the  pubhc.  a  category  for 
which  the  base  dvU  penalty  is  ten  thousand 
dollars  ($10,000).  PSI  i»  a  liceased  user  of 
moisture  density  gauges,  and  the  licensee 
further  argues  that  it  slMwld  be  categorized 
along  wi^  users  of  these  and  similar  devices, 
which  are  included  in  a  civil  penalty  category 
for  which  the  base  civil  penalty  is  one 
thousand  doflars  ($1,060). 

///.  NRC  Evaluation  ofLicenaee's  Request  for 
Mitigation 

In  developing  this  enforceiaeBt  action,  the 
NRC  staff  considered  the  general  guidance  in 
Paragraph  S.  Section  V.B  of  the  Enforcement 
Policy  which  stales,  in  part,  that 
".  .  .  operations  involving  greater  nuclear 
materia)  inventories  and  greater  potential 
consequences  to  the  public  and  licensee 
employees  receive  higher  civil  penalties.  .  .  . 
The  deterrent  effect  of  civil  peiwltiee  is  best 
served  when  the  amoant  of  aedi.  penalties 
takes  into  account  a  Ucensce'e  'ability  to 
pay'.  .  .  .  NRC  will  consideraa  necessary  an 
increase  or  decrease  on  a  caae-k^-case 
basis." 

In  a  number  of  cases,  civil  penalties  have 
been  decreased  based  on  the  size  of  the 
program  and  "abiKty  to  pay."  Conversely, 
there  have  been  several  cases  invohring 
materials  licensees  where  the  civil  penalty 
has  been  incieaaed.  baaed,  ia  part,  on 
increased  dee  of  a  pregtem  and  "ability  to 
pay"  wkere  ttie  Enfiorcnaent  Policy  would 
not  have  piovided  •  solEeieia  peiiatty  absent 
such  consideratian. 

Contrary  to  PSTa  impression,,  the  staffhas 
not  categorized  PSf  among  "iBduatriat  users 
of  mataiiais"  Bfieasees  (categaiy  t^  Rather, 
as  stated  ia  the  staff's  May  as.  ISM  kaec  tke 
base  dvil  penal^  for  PSTs  Seventy  LeveV  B 
violation  wee  SiBOi  This  aiaaunt  ie  the 
amount  that  would  be  assessed  against 
"Other  eialertaT  Rcemeee**  foetego^  jf. 
However,  the  staff  fir  constritotton  with  the 
Cumuifssion  cxmchided  tnat,  based  on  tne 
size  of  PSI,  its  activities,  and'abiKty  to  pay,  a 
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base  penalty  significantly  larger  than  the  $800 
provided  for  in  Category )  of  Table  la  of  the 
Policy  was  warranted.  Based  on  the  factors 
elated  above  and  Section  V.B  of  the 
Enforcement  Policy,  a  base  civil  penalty  of 
$3,000  was  determined  to  be  appropriate  in 
this  case.  After  consideration  of  the 
adjustment  factors  in  the  Enforcement  Policy, 
the  staff  determined  that  a  civil  penalty  of 
$20,000  should  be  proposed.  The  staff 
believes  that  this  penalty  will  provide  the 
appiopriate  motivation  by  sending  a  clear 
message  of  its  regulatory  concern  to  not  only 
PSI's  corporate  office  but  also  PSI's 
individual  branches. 

IV.  NRC  Conclusion 

The  NRC  staff  has  concluded  that  the 
licens«Tes  -e.quest  for  90  percent  mitigation  of 
the  proposed  civil  penally  is  not  supported  by 
the  licensee's  arguments  in  its  June  20, 1989 
responses.  Consequently,  the  proposed  ci\'il 
penalty  in  the  amount  of  $20,000  should  be 
imposed. 

[FR  Doc.  W-18157  Filed  8-2-69;  8:4'<  am] 

BILLING  CODE  7StO-01-« 


IDocket  No.  50-142] 

The  University  of  California,  Los 
Angeles  (UCLA  Research  Reactor); 
Order  Authorizhig  Disntantlfng  of 
Facility  and  Disposition  of  Component 
Parts 

By  application  dated  June  10, 1988,  as 
supplemented  on  June  21, 1988, 
December  7, 1988,  and  March  31, 1989, 
the  University  of  California  at  Los 
Angeles  (UCLA)  requested  authorization 
to  complete  dismantling  of  the  UCLA 
Argonaut  Reactor  Facility  [Phase  II), 
located  on  its  campus  in  Los  Angeles, 
California  and  to  dispose  of  the 
component  parts,  in  accordance  with  the 
plan  submitted  as  part  of  the 
application.  Based  upon  a  prior 
application  to  dismantle  and  dispose  of 
the  component  parts,  a  "Notice  of 
Proposed  Issuance  of  Orders 
A'.ithorizing  Disposition  of  Component 
Parts  of  Terminating  Facility  License" 
vt'as  pubUshed  in  the  Federal  Register  on 
September  24, 1984  at  49  FR  37484. 
Following  hearings  and  stipulations  by 
the  parties  involved,  an  Order  was 
issued  on  November  8, 1985,  by  the 
Atomic  Safety  and  Licensing  Board  that 
terminated  UCLA  License  No.  R-71  and 
authorized  UCLA  to  possess  but  not 
operate  the  facili  > . 

By  appUcation  dated  October  29, 1985. 
as  supplemented,  UCLA  submitted  a 
Phase  I  decommissioning  plan.  An  Order 
authorizing  Phase  I  dismantling  of  the 
facility  and  disposition  of  component 
parts  was  issued  by  the  Nuclear 
Regulatory  Commission  (the 
Commission)  on  July  14, 1986.  Phase  I 
dismantlement  and  disposition  of 


component  parts  has  been  completed 
except  for  the  disfxjsition  of  5000  pounds 
of  activated  lead.  This  issue  must  be 
resolved  for  UCLA  to  be  in  compliance 
with  the  Phase  I  Order. 

The  Commission  has  reviewed  the 
Jime  10, 1988  Phase  U  application  in 
accordance  with  the  provisions  of  the 
Conunission's  rules  and  regulations  and 
has  found  that  the  dismantling  and 
disposal  of  con^onent  parts  in 
accordance  with  UCLA's  Phase  II 
dismantling  plan  will  be  in  accordance 
with  the  regulations  in  10  CFR  Chapter  L 
and  will  not  be  inimical  to  the  common 
defense  and  security  or  to  the  health 
and  safety  of  the  public.  The  basis  of 
these  findings  is  set  forth  in  the 
concurrently  issued  Safety  Evaluation 
by  the  Office  of  Nuclear  Reactor 
Regulation. 

The  Commission  has  prepared  an 
Environmental  Assessment  for  die 
proposed  action.  Based  on  that 
Assessment,  the  Commission  has 
determined  that  the  proposed  action  will 
not  result  in  any  significant 
environmental  impact  and  ttiat  an 
environmental  impact  statement  need 
not  be  prepared. 

Accordingly,  UCLA  is  hereby  ordered 
to  dismantle  the  Argonaut  Reactor 
Facility  and  dispose  of  the  component 
parts  in  accordance  with  Phase  II  of  its 
dismantling  plan  and  the  Commission's 
rules  and  regulations. 

After  completion  of  the  dismantling 
and  disposal,  the  licensee  will  submit  a 
report  on  the  radiation  survey  it  has 
performed  to  confirm  that  radiation  and 
surface  contamination  levels  in  the 
facility  area  satisfy  the  values  specified 
in  the  dismantling  plan  and  in  tlie 
Commission's  guidance. 

Following  an  inspection  by 
representatives  of  the  Commission  to 
verify  compliance  with  the  Phase  I  and 
Phase  II  Orders,  consideration  will  be 
given  to  releasing  the  facility  for 
unrestricted  use. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  application 
for  Phase  II  authorization  to  dismantle 
the  facility  and  dispose  of  component 
parts,  dated  June  10, 1988,  as 
supplemented,  (2)  the  Commission's 
Safety  Evaluation;  and  (3)  the 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  2120  L  Street  NW.,  Washington. 
DC.  Copies  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects — 
m.  IV,  V  and  Special  Projects. 


Dated  at  Rockville,  Maryland  diis  28th  day 
of  July  1989. 

For  The  Nuclear  Regulatory  Commission. 
Gary  M.  HolahaB. 

Acting  Director,  Division  of  Reactor 
Projects— lU,  IV.  V  and  Special  Profecta, 
Office  of  Nuclear  Reactor  Regulation. 

[FR  Doc.  89-18158  FUed  fr-2-B9: 8:45  am) 

BILUNC  CODE  7S9O-01-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

agency:  Railroad  Retirement  Board. 

ACTION:  In  accordance  with  the 
Paperworic  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35).  the  Board  has 
submitted  Oie  following  pn^>oeal(s)  for 
the  collection  of  iitfonnation  to  the 
Office  of  M anagemoit  and  Budget  for 
review  and  approval. 

SUMMARY  OF  PROPOSAt(S): 

(1)  Collection  title:  Statement  Regarding 
Contributione  and  Support 

(2)  Form(a}  submitted:  G-134 

(3)  OMB  Number:  322Q-0099 

(4)  Expiration  date  of  current  OMB 
clearance:  9-30-89 

(5)  Type  of  request-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  400 

(9)  Total  annual  responses:  400 

(10)  A  verage  time  per  response:  .292 
hours 

(11)  Total  annual  reporting  hours:  117 

(12)  Collection  description:  Dependency 
on  the  employee  for  one-half  support 
at  the  time  of  the  employee's  death 
can  be  a  condition  affecting  eligibility 
for  a  survivor  annuity  provided  for 
under  Section  2  of  the  Railroad 
Retirement  Act. 

Additional  Information  or  Comments: 
Copies  of  the  proposed  forms  and 
supporting  documents  can  be  obtained 
ftova  Ronald  Ritter,  the  agency  clearance 
officer  (312-751-4692).  Comments 
regarding  the  information  collection 
should  be  addressed  to  Ronald  Ritter, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611  and  the 
OMB  reviewer,  Justin  Kopca  (202-395- 
7316),  Office  of  Management  and 
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Budget,  Room  3002,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Ronald  Ritter, 

Acting  Director  of  Infonnation  Resources 

Management 

[FR  Doc.  89-18152  Filed  8-2-89:  8:45  am] 

BtUJNG  CODE  7MS-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Yellowstone  County,  MT 

agency:  Federal  Highway 
Administsation  (FHWA),  DOT. 
action:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  YeUowstone  County,  Montana. 

FOR  FURTHEll  mFORMATION  CONTACT: 

Dale  Paulson.  Enviroiunental  and 
Project  Development  Engineer,  Federal 
Hi^way  Administration,  301  South  Park 
Street.  Drawer  10056,  Helena,  Montana 
59626-0056.  Telephone:  (406)  449-5310; 
or  Mr.  Steve  Kologi,  Chief, 
Preconstniction  Section.  Montana 


Department  of  Highways.  2701  Prospect 
Street,  Helena,  Montana  59620. 
Telephone  (406)  444-6242. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Montana  Department  of  Highways 
(MDOH)  will  prepare  an  En\'ironmental 
Impact  Statement  (EIS)  on  a  proposal  to 
construct  a  new  interchange  providing 
access  to  Interstate  90.  The  proposed 
interchange  would  be  located  between 
Billings  and  Laurel,  Montana  in 
Yellowstone  County.  The  proposed 
interchange  is  considered  necessary  to 
provide  for  existing  and  projected  traffic 
demand  for  the  expanding  City  of 
Billings. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action:  (2) 
constructing  an  interchange  at  the 
Shiloh  Road  location;  (3)  constructing  an 
interchange  at  the  Duck  Creek  Road 
location;  and  (4)  constructing  an 
interchange  at  any  feasible  alternative 
between  Shiloh  Road  and  Duck  Creek 
Road. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 


in  this  proposal.  A  series  of  formal 
scoping  meetings  will  be  held  near 
Billings  beginning  between  October  and 
December,  1989.  In  addition,  a  public 
hearing  will  be  held.  F*ublic  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues  are 
identified;  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and/or  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program] 
Issued  on  July  26. 1989. 

D.C.  Lewis, 

Assistant  Division  Administrator.  Montana 
Division,  Helena. 

IFR  Doc.  89-18153  Filed  8-2-89;  8:45  am| 
BiaiNG  CODE  4910-23-M 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putilished 
under  the  "Govemment  in  ttte  Sunshine 
Act  (Pub.  L  94-409)  5  U.S.C.  S52b(e)(3). 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REOISTER"  NUMBER  89-17724 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  August  3, 1989.  lOUX)  ajo.. 
Meeting  Open  to  the  Public. 

The  following  items  have  been  added 
to  the  agenda  for  the  meeting  of  August 
3, 1989: 

Draft  Advisory  Opinion  1969-11: 
Messrs.  Mac  AsbiH,  Jr.  and  Wri^t  H. 
Andrews,  ]r.  one  belialf  of  Sutlierland, 
Asbili  &  Breonan. 

Explanation  and  Justification  of  the 
Affiliation  and  Earmarking  Regulations  (11 
CFR  110.3-110.6). 

DATE  AND  TIME:  Tuesday,  August  8, 1989, 
10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington. 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  ■ 


Audits  conducted  pursuant  to  2  U.S.C.  §  437g, 

§  438(b),  and  lltle  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rales  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TNME:  Thunday.  August  la 
19089. 10:00  a.m. 


Compliance  matters  pursuant  to  2  U.S.C. 
S  4.17g. 


;  990  E  Street  NW..  Washington. 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTmS  TO  M  CONSWERED: 

Setting  of  Dates  for  Future. Meetings. 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  opinion  1969-13: 
Mr.  Roger  M.  Witten  and  Ms.  Kristina  L 
Ament  on  behalf  of  International 
Business  Machines  Corporation. 

Draft  Advisory  Opinion  1989-15: 
Thomas  Tew  on  behalf  of  Ileana  Ros- 
Lehtinen 

Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-378-3155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commissida. 

[FR  Doc.  89-18273  Filed  8-1-89;  1:19  pm'j 

BILLINO  CODE  671S-01-M 


Federal  Registw 

Vol.  54,  No.  148 
Thursday,  August  3,  1989 


FSDCRAL  RESERVE  SYSTEM  BOARD  OF 
OOVERHOBS 

TIME  AMD  DATE:  11:00  ajn.,  Tuesday, 
August  8, 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets 
NW.,  Washington.  DC  20651. 

STATUS:  Closed. 

MAI  lEHS  TO  B 


1.  Personnel  actions  (appointments, 
promotions,  assignments,  naui^aaentt,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  impioyees. 

2.  Any  items  carried  forward  from  a 
previously  amiounoed  erecting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
aimouncement  of  bank  holding  company 
applications  scheduled  for  the  meeting. 

Dated:  July  31, 198a 
Jeraiifw  J.  JoiiBMO, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-18204  Filed  7-31-89;  4:46  pm] 

BILLING  CODE  6210-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put)lished  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  t>y  the  Office  of 
the  Federal  Register.  Agertcy  prepared 
corrections  are  issued  as  stgrted 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pitman-Moora,  Inc^  Withdrawal  of 
Approval  of  Now  Animal  Drug 
Applications 

Correction 

In  notice  document  89-16851  beginning 
on  page  30268  in  the  issue  of 
Wednesday,  July  19, 1989.  make  the 
following  correction: 

On  page  30269,  in  the  first  column,  in 
the  last  paragraph,  in  the  Rfth  line,  after 
"548.112b",  insert  "(section  reserved)." 

BILLING  CODE  1S0fr«14 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-7S51 1 

Proposed  Amendments  to  Prohibited 
Transaction  Exemption  (PTE)  78-19 
Invohfing  Insurance  Company  Pooled 
Separate  Accounts 

Correction 

In  notice  document  69-17450  beginning 
on  page  31092  in  the  issue  of 
Wednesday,  July  26, 1989,  make  the 
following  correction: 

The  portion  of  text  beginning  on  page 
31095  with  Written  Comments  and 


Hearing  Request  and  ending  on  page 
31096  with  the  last  line  of  designated 
paragraph  (i),  was  printed  in  incorrect 
order  and  should  read  as  set  forth 
below. 

Written  Comments  and  Hearing  Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
amendments  to  the  address  and  within 
the  time. period  set  fortti  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
amendments.  Comments  received  will 
be  available  for  public  inspection  with 
the  referenced  application  at  the  above 
address. 

Proposed  Amendments 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  ERISA  Procedure  75-1, 
the  Department  proposes  to  amend  PTE 
78-19  as  set  forth  below. 

1.  Section  I(a]  of  the  exemption  is 
amended  to  read: 

General  exemption.  Any  transaction 
between  a  party  in  interest  with  respect  to  a 
plan  and  an  insurance  company  pooled 
separate  account  in  whicli  the  plan  has  an 
interest,  or  any  acquisition  or  holding  by  the 
pooled  separate  account  of  employer 
securities  or  employer  real  property,  if  the 
party  in  interest  is  not  tht  insurance  company 
which  holds  the  plan  asstts  in  its  pooled 
separate  account  any  other  separate  account 
of  the  insurance  company,  or  any  affiliate  of 
the  insurance  company,  and  if,  at  the  time  of 
the  transaction,  acquisition  or  holding,  either 

(1]  The  assets  of  the  plan  (together  with  the 
assets  of  any  other  plans  maintained  by  the 
same  employer  or  employee  organization)  in 
the  pooled  separate  account  do  not  exceed — 

(i)  10  percent  of  the  total  of  all  assets  in  the 
pooled  separate  account,  if  the  transaction 
occurs  prior  to  February  20, 1979; 

(ii)  5  percent  of  the  total  of  all  assets  in  the 
pooled  separate  account,  if  the  transaction 


occurs  on  or  after  February  20. 1979,  and  on 
or  before  June  30, 1988;  or 

(iii]  10  percent  of  the  total  of  all  assets  in 
the  pooled  separate  account,  if  the 
transaction  occurs  on  or  after  July  1, 1988,  or 

(2]  On  or  after  July  1, 1988,  the  pooled 
separate  account  is  a  specialised  account 
that  has  a  policy  of  investing,  and  invests, 
substantially  all  of  its  assets  fai  short-term 
obligations  (having  a  stated  maturity  date  of 
one  year  or  less  or  having  a  maturity  date  of 
one  year  or  less  from  the  date  of  acquisition 
by  such  specialized  account),  including  but 
not  necessarily  limited  to— 

(i)  Corporate  or  governmental  obligations 
or  related  repurchase  agreements; 

(ii]  Certificates  of  deposit; 

(iii)  Bankers  acceptances;  or 

(iv)  Variable  amount  notes  of  borrowers  of 
prime  credit. 

2.  Section  11(a)(3)  of  the  exemption  is 
amended  to  read: 

The  amount  involved  in  the  fumistling  of 
goods  or  leasing  of  real  property  in  any 
calendar  year  (including  the  amount  under 
any  other  lease  or  arrangement  for  the 
furnishing  of  goods  in  connection  with  the 
real  property  investments  of  the  pooled 
separate  accoimt  with  the  same  party  in 
interest,  or  any  affiliate  thereof)  does  not 
exceed  the  greater  of  $25,000  or  .5  percent  of 
the  fair  market  value  of  the  assets  of  the 
pooled  separate  account  on  the  most  recent 
valuation  date  of  the  account  prior  to  the 
transaction. 

BILUNG  CODE  4510-29-M 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisona 

28  CFR  Part  544 

Control,  Cuatody,  Care,  Treatment 
Inatructlon  of  Inmatea;  Adult  Baalc 
Education  (ABE)  Program 

AOeiiCV:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 


•UMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  Hnal  rule  on 
the  Adult  Basic  Education  (ABE) 
program.  The  amendment  requires  a 
prior,  verified  high  school  diploma  or 
GEO  certificate  and  academic 
performance  at  the  8.0  grade  level  for 
promotion  to  grade  one  positions  in 
either  a  Federal  Prison  Industries,  Inc.  or 
performance  pay  assignment,  or 
assignment  to  an  incentive  pay  (piece 
rate)  position.  This  amendment  is  made 
in  recognition  of  the  higher  standards  of 
literacy  required  in  the  workplace. 
EFFECTIVE  DATE:  September  1, 1989. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760,  320  First 
Street  NW..  Washington.  DC  20534. 

FOR  FURTHER  INFORMATION  CONTACT 

Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  724-3062. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its  final 
rule  on  the  Adult  Basic  Education  (ABE) 
program.  A  proposed  amendment  was 
published  in  the  Federal  Register  March 
17, 1989  (at  54  FR 11331)  to  require  that 
an  inmate  possess  either  a  prior,  veriHed 
high  school  diploma  or  General 
Equivalency  Degree  (GED)  and  be 
functioning  at  the  8.0  academic  grade 
level  before  that  inmate  could  be 
assigned  to  a  performance  pay  or 
Federal  Prison  Industries,  Inc. 
(UNICOR)  work  position  at  the  grade 
one  level,  or  be  assigned  to  an  incentive 
pay  (piece  rate]  position.  The  existing 
rule  required  that  the  inmate  be  able  to 
demonstrate  achievement  of  at  least  an 
8.0  academic  grade  level  before  being 
assigned  to  ather  grade  one,  two,  or 
three  pay  positions.  Public  comment 
was  invited  on  this  proposal.  No  public 
comment  was  received. 

In  this  document,  the  Bureau  of 
Prisons  is  fmalizing  its  March  17, 1989 
amendment,  with  one  less  restrictive 
change.  For  this  reason,  the  Bureau  Hnds 
good  cause  under  5  U.S.C.  553(d)  to 
finalize  this  amendment  without  a  thirty 
day  delay  in  effective  date.  The  Bureau 
is  also  making  several  other  changes  to 
the  existing  ABE  rule.  These  changes  are 
either  less  restrictive  or  a  rewording  or 
reorganization  of  the  existing  rules.  For 
this  reason,  the  Bureau  finds  good  cause 


under  5  U.S£.  533(d)  to  make  Ateae 
chaqges  without  notiae  of  proposed 
rulemaking  or  opportunity  for  public 
comment,  or  delay  in  effective  date. 
Members  of  the  public  may  submit 
comments  concerning  the  final  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered,  but 
will  receive  no  response  in  the  Fedend 
Register. 

Revisions  to  the  final  rule  include  the 
following.  In  S  544.70  the  attendance 
requirement  is  clarified  to  be  the  leaser 
of  either  90  calendar  days  or  until  an  8U) 
academic  grade  level  is  achieved.  The 
existing  S  544.71  is  reorganized  into  two 
sections,  and  the  following  sections  are 
renumbered  accordingly.  The 
reorganization  of  S  544.71  clarifies  that 
the  exemptions  listed  in  existing 
S  544.71(a)  (1)  through  (3)  are  limited  to 
the  educational  area,  while  the 
exemptions  listed  in  paragraphs  (a)  (4) 
through  (6)  apply  to  both  the  educational 
and  pay  compensation  area.  Section 
544.71  is  retitled  "Applicability:  Who 
must  attend  Adult  Basic  Education."  The 
introductory  text  of  existing  §  544.71  is 
reworded,  however,  the  intent  is 
unchanged.  In  §  544.71.  paragraphs  (a)(4) 
and  (a)(5)  are  removed  because  the 
number  of  inmates  described  in  those 
paragraphs  is  now  too  few  to  need 
general  mention  in  the  rule. 
Nevertheless,  it  is  the  Bureau's  policy  to 
continue  the  exemption  provided  by 
those  paragraphs  for  those  inmates. 
Section  544.71(a)(6)  is  reworded  and  is 
included  in  new  paragraph  (a)(4)  and 
1 544.72.  Section  544.71(b]  now  requires 
that  reasons  for  not  requiring  an  inmate 
to  attend  the  ABE  program  be  placed 
both  in  the  inmate  central  and  education 
files. 

Section  544.72  is  now  titled 
"Applicability:  Who  may  be  promoted." 
Section  544.72(a)  introductory  text 
specifies  that  inmates  must  achieve  an 
8.0  academic  grade  level  to  be  promoted 
to  grade  3  and  2  in  a  UNICOR  or  inmate 
Perfwmance  Pay  Assignment.  This 
carries  forward  the  intend  of  former 
S  544.71(a)(d).  "Hiis  change  is  consistent 
with  the  proposed  ABE  amendment 
published  in  the  Fedaral  Register  Mardi 
17, 1989.  Section  544.72(a)  (1)  and  (2) 
identify  exemptions  to  this  rule.  New 
S  544.72(a)(2)  allows  the  Warden  to 
make  exemptions  to  the  8.0  academic 
grade  requirements  for  good  cause  (e.g^ 
a  learning  disability). 

Section  544.72(b)  introductory  text 
restates  language  contained  in  the 
proposed  amendment  published  in  (he 
Federal  Register  Match  17, 1989,  and 
requires  an  8.0  acadamic  grade  level  and 
a  GED  or  high  school  diploma  in  order 
to  be  promoted  to  a  grade  one  position.- 


Section  544.72(b)  (1)  and  (2)  provide 
exceptions  to  this  policy.  For  the 
convenience  of  the  reader,  paragraph 
(b)(1)  includes  the  implementation  date 
of  this  amendment.  Section  544.72(b)(2) 
allows  the  Warden  to  make  exemptions 
for  good  cause.  Section  544.72(c) 
requires  exemptions  to  be  documented 
in  the  inmate's  central  file  and 
education  file.  Existing  §  544.72  becomes 
new  §  544.73.  In  S  544.73(b)  the 
requirement  for  the  ABE  coordinator  to 
hdd  meetings  with  inmates  involved  in 
the  ABE  program  is  modified  to  allow  a 
designated  ABE  teacher  to  hold  such 
meetings.  The  final  rule  clarifies  that  the 
formal  interview  shall  occur  at  least 
once  every  30  days  during  the 
mandatory  90  day  period. 
Documentation  of  these  interviews  is  to 
be  placed  in  the  ABE  Program  Record. 
Section  544.73(c)  is  reworded,  deleting 
the  word  "authorized"  before 
"absences."  The  intent  of  this  section, 
however,  is  unchanged.  Proposed 
changes  to  existing  §  544.73  were 
published  in  the  Federal  Register  on 
March  17, 1989,  and  are  now  finalized  in 
new  §  544.74.  This  section  is  amended 
by  inserting  the  word  "non-graded" 
before  "incentive  pay"  to  identify 
clearly  the  scope  of  the  amendment. 
Existing  §  §  544.74  and  544.75  become 
new  final  §§544.75  and  544.76. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  I 

list  of  Subjects  in  28  CFt  Part  544 

Education,  Libraries,  IVisoners, 
Recreation. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(q),  28  CFR. 
Chapter  V,  Subchapter  C  is  amended  as 
set  forth  below. 

Dated:  July  28. 1969. 
|.  Mlrhael  'Quinlan, 
Director,  Bureau  of  Prisons. 

b  28€FR  Part  544,  Subpart  H  is 
revised  to  read  as  follows: 
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SUBCHAPTER  C— INSTITUTIONAL 
MANAGEMENT 

PART  544-EOUCATION 

SubfMrt  H— Adult  Basic  Education  (ABE) 
Program 

06C* 

544.70  Purpose  and  scope. 

544.71  Applicability:  Who  must  attend 
Adult  Basic  Education. 

544.72  Applicability:  Who  may  be  promoted. 

544.73  Procedures. 

544.74  Federal  Prison  Industries  (UNICOR) 
and  Inmate  Performance  Pay  (IPP) 
assignments. 

544.75  Incentives. 

544.76  Disciplinary  action. 

Sultpart  H— Adult  Basic  Education 
(ABE)  Program 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621,  3822. 
3624, 4081, 4082  (Repealed  as  to  conduct 
occurring  on  or  after  November  1. 1987), 
5006-5024  (repealed  October  12. 1984,  as  to 
conduct  occurring  after  that  date).  5039;  28 
U.S.C.  509,  510:  28  CFR  0.95-0.99. 

§544.70   Purpose  and  scope. 

An  inmate  confined  in  a  federal 
institution  who  cannot  read,  write,  or  do 
mathematics  at  the  8.0  academic  grade 
level  is  required  to  attend  an  Adult 
Basic  Education  (ABE)  program  for  a 
minimtmi  of  90  calendar  days  or  until  an 
8.0  academic  grade  level  is  achieved. 
The  Warden  shall  establish  incentives 
to  encourage  an  inmate  to  complete  the 
ABE  program. 

§544.71    AppUcabiUty:  Who  must  attend 
AduH  Basic  Education. 

(a)  All  inmates  in  federal  institutions 
must  attend  the  ABE  program  except: 

(1)  Pre-trial  inmates; 

(2)  Inmates  committed  for  purpose  of 
study  and  observation  under  the 
provisions  of  18  U.S.C.  4205(c)  or, 
effective  November  1. 1987. 18  U.S.C. 
3552(b); 

(3)  Sentenced  aliens  with  a 
deportation  detainer; 

(4)  Other  inmates  who,  for  good  cause, 
the  Warden  may  excuse  fi-om  attendins 
ABE. 

(b)  Staff  shall  document  in  the 
inmate's  education  file  and  central  file 
the  specific  reasons  for  not  requiring  the 
inmate  to  participate  in  the  ABE 
program. 

§  544.72    AppWcaNHty:  Who  may  t>a 
promotad. 

(a)  All  inmates  must  achieve  an  8.0 
academic  grade  level  in  order  to  be 
promoted  to  grades  3  and  2  in  UNI(X)R 
and  Inmate  Performance  Pay 
assignments  except: 

(1)  Inmates  who  during  their  present 
confinement  completed  Uie  ABE 
program  at  the  6i)  academic  grade  level 


prior  to  the  8.0  academic  grade  level 
requirement. 

(2)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
fivm  completing  the  academic 
requirements  for  promotion  to  grades  3 
and  2. 

(b)  All  inmates  must  achieve  an  8.0 
academic  grade  level  and  a  GED  or  high 
school  diploma  in  order  to  be  promoted 
to  grade  1  assignments  except: 

(1)  Inmates  abeady  in  UNICOR  or 
Inmate  Performance  Pay  \IPP) 
assignments  in  pay  grade  1  at  the  time 
of  implementation  of  this  rule 
(September  1, 1989),  who  do  not  have 

■  their  GED  or  a  high  school  diploma  or 
who  may  not  presently  function  at  the 
8.0  academic  grade  level,  but  who  were 
approved  for  promotion  above  grade  4. 

(2)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
from  completing  the  academic 
requirements  tor  promotions  to  grade  1. 

(c)  Staff  shall  document  in  the 
inmate's  education  file  and  central  file 
the  specific  reasons  for  allowing  pay 
promotion  exemptions. 

§  544.73    Procedures. 

(a)  The  Warden  at  each  federal 
institution  shall  ensure  that  an  iimiate 
who  is  functioning  below  an  8.0 
academic  grade  level  in  reading,  writing 
or  mathematics  is  enrolled  in  the  ABE 
program. 

(b)  The  Warden  or  designee  shall 
assign  to  an  education  staff  member  the 
responsibility  to  coordinate  the 
institution's  ABE  program.  The  ABE 
coordinator  or  an  ABE  teacher 
designated  by  the  ABE  coordinator  shall 
meet  initially  with  the  inmate  for  the 
purpose  of  enrolling  the  inmate  in  the 
ABE  program.  Subsequently,  the  ABE 
coordinator  or  designated  teacher  shall 
formally  interview  each  inmate  involved 
in  the  ABE  program  at  least  once  every 
30  days  during  the  mandatory  90  day 
period,  to  review  and  record  the 
inmate's  progress  in  this  program.  The 
ABE  coordinator  shall  place 
documentation  of  these  interviews  in  the 
ABE  Program  Record  in  the  inmate's 
education  file. 

(c)  At  the  end  of  90  calendar  days, 
excluding  sick  time,  furloughs,  or  other 
absences  from  scheduled  classes,  the 
unit  team  shall  meet  with  the  inmate  to 
encourage  continued  participation  in  the 
ABE  program  until  the  inmate  reaches 
the  8.0  academic  grade  level.  At  this 
time,  the  inmate  may  elect  not  to 
continue  in  the  ABE  program,  and  no 
disciplinary  action  will  be  taken.  The 
itunate  may  not  discontinue  this 
program  where  treatment  is  mandated 
by  statute. 


§544.74    Fedaral Prtsenmdustrtaa 
(UNICOH)  end  bimala  Performance  Pay 
(IPP)assHisn«iila. 

(a)  Inmates  who  wish  to  secure  a 
UNICOR  or  IPP  work  assignment  in 
either  grade  2  or  grade  3  of 
compensation  must  be  able  to 
demonstrate  achievement  of  at  least  an 
8.0  academic  grade  level.  Inmates  y/iho 
wish  to  secure  a  UNICCM  or  IPP  work 
assignment  in  grade  1  or  who  wish  to 
work  in  non-graded  incentive  pay  (piece 
rate)  positions  must  be  able  to 
demonstrate  the  prior  obtainment  of  a 
GED  or  high  school  diploma  and  the 
achievement  of  at  least  an  8J)  academic 
grade  level.  The  Warden  may.  for  good 
cause,  exempt  inmates  from  this 
requirement 

(b)  An  inmate  may  be  assigned  to  tibe 
fourth  grade  of  compensation  in  a 
UNICOR  or  IPP  work  assignment 
contingent  on  the  inmate's  enrollment, 
and  satisfactory  participation,  in  the 
ABE  program.  Failure  of  an  inmate  to 
make  adequate  progress  in  the  ABE 
program  may  be  used  as  the  basis  to 
remove  the  inmate  from  the  UNICOR  or 
IPP  work  assignment. 

§544.75    Incentives. 

The  Warden  shall  estabUsh  a  system 
of  incentives  to  encourage  an  inmate  to 
obtain  a  minimum  academic  grade  level 

ofao. 

§544.76    Disciplinary  action. 

As  with  other  mandatory  programs, 
such  as  work  assignments,  staff  may 
take  disciplinary  action  against  an 
inmate  whose  academic  level  is  below 
the  8.0  grade  level  when  that  inmate 
refuses  to  enroll  in,  or  to  complete,  the 
mandatory  90  calendar  days  ABE 
program. 
[FR  Doc.  89-18160  Filed  8-2-89;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  523 

Control,  Cuetody,  Care,  Treatment, 
and  Inatructlon  of  Inmatea;  Statutory 
and  Extra  Good  Time 

agency:  Bureau  of  Prisons.  Justice. 
action:  Final  rule. 

SUNNMARV:  In  this  document,  the  Bureau 
of  Prisons  is  amending  its  final  rules  on 
good  time  and  on  extra  good  time.  The 
clarifying  amendments  include  a 
defintion  of  statutory  good  time,  and  a 
new  section  formalizing  the  Bureau's 
policy  on  the  handling  of  previously 
earned  good  time  following  an  inmate's 
return  to  custody  for  a  violation  of  the 
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charge  on  which  the  good  time  was  first 
earned.  The  final  amendments  to  the 
rule  on  extra  good  time  are  intended  to 
update  the  current  rule,  and  include 
provisions  encompassing  the 
Comprehensive  Crime  Control  Act  of 
1984. 

EFFECTIVE  DATE:  September  5, 1989. 
AOORESSEt:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  767, 320  First 
Street  NW.,  Washington.  DC  20534. 
FOR  FUKTHEII  MFOMiATION  CONTACT: 
Roy  Nanovic  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  202/724-3062. 
SUPFLBMENTAIIV  MFORMATION:  In  this 
document,  the  Bureau  of  Prisons  is 
amending  its  final  rule  on  good  time  and 
on  extra  good  time.  Proposed 
amendments  to  this  rule  were  published 
in  the  Federal  Register  October  31, 1986 
(at  51  FR  39840  et  seq.).  Interested 
persons  were  invited  to  submit 
comments  on  the  proposed  changes. 
Members  of  the  public  may  submit 
comments  concerning  the  changes  in  the 
final  rule  by  writing  the  previously  cited 
address.  These  comments  will  be 
considered  but  will  receive  no  response 
in  the  Federal  Register.  For  ease  of 
reading,  the  present  document 
republishes  dte  Bureau  of  Prisons 
complete  rule  on  good  time  and  extra 
good  time. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  regulations,  the 
Director,  Bureau  of  Prisons,  has  certified 
that  this  rule,  for  the  purpose  of  the 
Regulatory  Flexibility  Act  (Pub.  L  9ft- 
354),  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Summary  of  Changes/Comments 

A  commenter  to  9  523.2  objects  to  the 
Bureau  crediting  an  inmate's  statutory 
good  time  in  advance,  erroneously 
believing  such  a  calculation  allows  for  a 
forfeiture  of  good  time,  for  a  disciplinary 
violation,  prior  to  it  being  earned.  The 
Bureau  policy,  as  set  forth  in  28  CFR 
541.13,  clearly  states  that  only  earned 
good  time  may  be  considered  for 
forfeiture  where  an  inmate  is  found  to 
have  committed  a  disciplinary 
infraction.  The  Bureau  does  its  advance 
calculation  for  administrative  purposes, 
to  help  determine  the  inmate's  release 
date  in  the  event  no  such  forfeiture 
occurs  during  the  inmate's  period  of 
confinement. 

In  S  523.10(a),  and  throughout  the 
remainder  of  the  rule,  the  reference  to 
"Institution  Discipline  Committee"  is 


changed  to  "Discipline  Hearing  Officer" 
as  this  is  the  term  now  used  in  the 
discipline  process.  A  similar  change 
occurs  in  §  523.1  and  throughout  the 
remainder  of  the  rule,  with  the  phrase 
"Community  Corrections  Center" 
substituted  for  "Community  Treatment 
Center." 

Section  523.10(b]  is  new,  and 
recognizes  that  inmates  sentenced  under 
the  Sentencing  Reform  Act  provisions  of 
the  Comprehensive  Crime  Control  Act  of 
1984  are  not  eligible  lor  either  statutory 
or  extra  good  time  consideration.  These 
inmates  may  be  considered,  however, 
for  good  conduct  time  credit  pursuant  to 
18  U.S.C.  3624.  The  provisions  for  good 
conduct  time  credit  will  be  addressed  in 
a  separate  Bureau  rule. 

A  commenter  urges  the  Bureau  to 
clarify  §  523.17(1)  by  making  it 
mandatory  that  a  pretrial  detainee  be 
reconunended  for  good  time  credit.  We 
do  not  not  agree.  'The  making  of  such 
recommendations  for  extra  good  time 
credit  is  not  automatic,  and  should  only 
be  made  based  on  the  requirements  of 
S  523.10.  If  a  pre-trial  detainee's 
performance  is  within  these  guidelines, 
a  recommendation  for  good  time  is  to  be 
considered  in  the  event  that  the  pre-trial 
detainee  is  later  sentenced  on  the  crime 
for  which  he  or  she  was  in  pre-trial 
status. 

List  of  Subjects  in  28  CFR  Fart  523 

Prisoners. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons,  in  28  CFR  0.96(q),  28  CFR, 
Chapter  V  is  amended  as  set  forth 
below. 

Dated:  July  28, 1989. 
}.  Michael  Quinlan, 

Director,  Bureau  of  Prisons. 

In  28  CFR  Subchapter  B,  Part  523  is 
revised  to  read  as  follows: 

Subchapter  B— Inmate  Admission, 
CIstsification,  and  Transfer 

PART  523— COMPUTATION  OF 
SEtfTENCE 

Subpart  A— Good  Tlm« 


523.1  Definitions. 

523.2  Good  time  credit  for  violators. 

Subpart  B— Extra  Good  Tim* 

523.10  Purpose  and  scope. 

523.11  Meritorious  good  time. 

523.12  Work/Study  release  good  time. 

523.13  Community  coB-ections  center  good 
time. 

523.14  Industrial  good  time. 

523.15  Camp  or  farm  good  time. 

523.16  Lump  sum  awwds. 


XiHA. 


523.17    Procedures. 

Authority:  5  U.S.C.  301;  VS.C.  3568 
(repealed  November  1, 1987  as  to  conduct 
occurring  on  or  after  that  date),  3621, 3622, 
3624.  4001.  4042, 4081, 4082, 4161-4166 
(repealed  October  12, 1984  as  to  conduct 
occurring  on  or  after  November  1, 1987). 
5006-5024  (repealed  October  12, 1984  as  to 
conduct  occurring  after  that  date),  5039;  28 
U.S.C.  509,  510;  28  CFR  0.954.99. 


Sui>part  A— Good  Time 


9523.1    DtflnMons. 

(a)  "Statutory  Good  Time"  means  a 
credit  to  a  sentence  as  avthorized  by  18 
U.S.C.  4161.  The  total  amount  of 
statutory  good  time  which  an  iimiate  is 
entitled  to  have  deducted  on  any  given 
sentence,  or  aggregate  of  sentences,  is 
calculated  and  credited  tn  advance, 
when  the  sentence  is  computed. 

(b)  "Extra  Good  Time"  means  a  credit 
to  a  sentence  as  authorized  by  18  U.S.C. 
4162  for  performing  exceptionally 
meritorious  service  or  for  performing 
duties  of  outstanding  importance  in  an 
institution  or  for  employment  in  a 
Federal  Prison  Industry  or  Camp.  "Extra 
Good  Time"  thus  includes  Meritorious 
Good  Time,  Work/Study  Release  Good 
Time,  Community  Corrections  Center 
Good  Time,  Industrial  Good  Time,  Camp 
or  Farm  Good  Time,  and  Lump  Sum 
Awards.  Extra  good  time  and  seniority 
are  inseparable  with  the  exception  of 
lump  siun  awards  for  which  no  seniority 
is  earned. 

(c)  "Seniority"  refers  to  the  time 
accrued  in  an  extra  good  time  earning 
status.  Twelve  months  of  "seniority" 
automatically  cause  the  earning  rate  to 
increase  from  three  days  per  month  to 
five  days  per  month  and  seniority  is 
then  vested. 

(d)  "Earning  Status"  refers  to  the 
status  of  an  inmate  who  is  in  an 
assignment  or  employment  which 
accrues  extra  good  time. 

§523.2   Good  time  credit  for  violators. 

(a)  An  inmate  conditionally  released 
from  imprisonment  either  by  parole  or 
mandatory  release  can  earn  statutory 
good  time,  upon  being  returned  to 
custody  for  violation  of  supervised 
release,  based  on  the  number  of  days 
remaining  to  be  served  on  the  sentence. 
The  rate  of  statutory  good  time  for  the 
violator  term  is  computed  at  the  rate  of 
the  total  sentence  from  which  released. 

(b)  An  inmate  whose  special  parole 
term  is  revoked  can  earn  statutory  good 
time  based  on  the  number  of  days 
remaining  to  be  served  on  the  special 
parole  violator  term.  Ths  rate  of 
statutory  good  time  for  the  violator  term 
is  computed  at  the  rate  of  the  initial 
special  parole  term  plus  the  total 
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sentence  that  was  served  prior  to  the 
special  parole  term  and  to  which  the 
special  parole  term  was  attached. 

(c)  Once  an  inmate  is  conditionally 
released  from  imprisonment,  either  by 
parole,  including  special  parole,  or 
mandatory  release,  the  good  time 
earned  (extra  or  statutory)  during  that 
period  of  imprisonment  is  of  no  further 
effect  either  to  shorten  the  period  of 
supervision  or  to  shorten  the  period  of 
imprisonment  which  the  inn.ate  may  be 
required  to  serve  for  violation  of  parole 
or  mandatory  release. 

Subpart  B— Extra  Good  Time 

§  523.10    Purpose  and  scope. 

(a)  The  Bureau  of  Prisons  awards 
extra  good  time  credit  for  performing 
exceptionally  meritorious  service,  or  for 
performing  duties  of  outstanding 
importance  or  for  employment  in  an 
industry  or  camp.  An  inmate  may  earn 
only  one  tj-pe  of  extra  good  time  award 
at  a  time  (e.g.,  an  inmate  earning 
industrial  or  camp  good  time  is  not 
eligible  for  meritorious  good  time), 
except  that  a  lump  sum  award  as 
provided  in  S  523.16  may  be  given  in 
addition  to  another  extra  good  time 
award.  The  Warden  or  the  Discipline 
Hearing  Officer  may  not  forfeit  or 
withhold  extra  good  time.  The  Warden 
may  disallow  or  terminate  the  awarding 
of  any  type  of  extra  good  time  (except 
lump  sum  awards),  but  only  in  a 
nondisciplinary  context  and  only  upon 
recommendation  of  staff.  The  Discipline 
Hearing  Officer  may  disallow  or 
terminate  the  awarding  of  any  type  of 
extra  good  time  (except  lump  sum 
awards),  as  a  disciplinary  sanction. 
Once  an  awarding  of  meritorious  good 
time  has  been  terminated,  the  Warden 
must  approve  a  new  staff 
recommendation  in  order  for  the  award 
to  recommence.  A  "disallowance" 
means  that  an  iiunate  does  not  receive 
an  extra  good  time  award  for  only  one 
calendar  month.  Unless  other  action  is 
taken,  the  award  resumes  the  following 
calendar  month.  A  "disallowance"  must 
be  for  the  entire  amount  of  extra  good 
time  for  that  calendar  month.  There  may 
be  no  partial  disallowance.  A  decision 
to  disallow  or  terminate  extra  good  time 
may  not  be  suspended  pending  future 
consideration.  A  retroactive  award  of 
meritorious  good  time  may  not  include  a 
month  in  which  extra  good  time  has 
been  disallowed  or  terminated. 

(b)  The  provisions  of  this  rule  do  not 
apply  to  inmates  sentenced  under  the 
Sentencing  Reform  Act  provisions  of  the 
Comprehensive  Crime  Control  Act  of 
1984.  This  means  that  inmates  sentenced 
under  the  Sentencing  Reform  Act 
provisions  fcr  offenses  committed  on  or 


after  November  1, 1987  are  not  eligible 
for  either  statutory  or  extra  good  time, 
but  may  be  considered  for  a  maximum 
of  54  days  of  good  conduct  time  credit 
per  year  (see  18  U.S.C.  3624(b)). 

§  523.1 1    Meritorious  good  time. 

(a)  Staff  are  responsible  for 
recommending  meritorious  good  time 
based  upon  work  performance.  Each 
recommendation  must  include  a 
justification  which  clearly  shows  that 
the  work  being  performed  is  of  an 
exceptionally  meritorious  nature  or  is  of 
outstanding  importance  in  connection 
with  institutional  operations.  Work 
performance  and  the  importance  of  the 
work  performed  are  the  only  criteria  for 
awarding  meritorious  good  time. 

(b)  A  retroactive  award  of  meritorious 
good  time  is  ordinarily  limited  to  three 
months,  excluding  the  month  in  which 
the  recommendation-is  made.  A 
retroactive  award  in  excess  of  three 
months  requires  the  approval  of  the 
Warden  or  designee  (may  not  be 
delegated  below  the  level  of  Associate 
Warden).  Staff  are  to  include  with  any 
recommendation  for  an  inmate  to 
receive  a  retroactive  award  of 
meritorious  good  time,  a  written 
statement  confirming  the  inmate's 
eligibility  for  the  retroactive  award. 

(c)  Meritorious  good  time  continues 
uninterrupted  regardless  of  work 
assignment  changes  unless  the  Warden 
or  the  Discipline  Hearing  Officer  lakes 
specific  action  to  terminate  or  disallow 
the  award. 

§  523. 1 2    Work/study  release  good  time. 

Extra  good  time  for  an  inmate  in  work 
or  study  release  programs  is  awarded 
automatically,  beginning  on  the  date  the 
inmate  is  assigned  to  the  program  and 
continuing  without  further  approval  as 
long  as  the  inmate  is  participating  in  the 
program,  unless  the  award  is 
disallowed. 

§  523. 1 3    Community  corrections  center 
good  time. 

Extra  good  time  for  an  inmate  in  a 
Federal  or  contract  Community 
Corrections  Center  is  awarded 
automatically,  beginning  on  arrival  at 
the  facility  and  continuing  as  long  as  the 
inmate  is  confined  at  the  Center,  unless 
the  award  is  disallowed. 

§  523. 1 4    Industrial  good  time. 

Extra  good  time  for  an  inmate 
employed  in  Federal  Prison  Industries, 
Inc.,  is  automatically  awarded, 
beginning  on  the  first  day  of  such   ■ 
employment,  and  continuing  as  long  as 
the  inmate  is  employed  by  Federal 
Prison  Industries,  unless  the  award  is 
disallowed.  An  inmate  on  a  waiting  list 


for  employment  in  Federal  Prison 
Industries  is  not  awarded  industrial 
good  time  until  actually  employed. 

§  523. 1 5    Camp  or  farm  good  time. 

An  inmate  assigned  to  a  farm  or  camp 
is  automatically  awarded  extra  good 
time,  beginning  on  the  date  of 
commitment  to  the  camp  or  farm,  and 
continuing  as  long  as  the  inmate  is 
assigned  to  the  farm  or  camp,  unless  the 
award  is  disallowed. 

§  523.16    Lump  sum  awards. 

Any  staff  member  may  recommend  to 
the  Warden  the  approval  of  an  inmate 
for  a  lump  sum  award  of  extra  good 
time.  Such  recommendations  must  be  for 
an  exceptional  act  or  service  that  is  not 
part  of  a  regularly  assigned  duty.  The 
Warden  may  make  lump  sum  awards  of 
extra  good  time  not  to  exceed  thirty 
days.  If  the  recommendation  is  for  an 
award  in  excess  of  thirty  days  and  the 
Warden  concurs,  the  Warden  shall  refer 
the  recommendation  to  the  Regional 
Director  who  may  approve  the  award. 
No  award  may  be  approved  which 
would  exceed  the  maximum  number  of 
days  allowed  under  18  U.S.C.  §  4162. 
The  actual  length  of  time  served  on  the 
sentence,  to  the  date  that  the 
exceptional  act  or  service  terminated,  is 
the  basis  on  which  the  maximum 
amount  possible  to  award  is  calculated. 
No  seniority  is  accrued  for  such  awards. 
Staff  may  recommend  lump  sum  awards 
of  extra  good  time  for  the  following 
reasons: 

(a)  An  act  of  heroism; 

(b)  Voluntary  acceptance  and 
satisfactory  performance  of  an 
unusually  hazardous  assignment: 

(c)  An  act  which  protects  the  lives  of 
staff  or  inmates  or  the  property  of  the 
United  States;  this  is  to  be  an  act  and 
not  merely  the  providing  of  information 
in  custodial  or  security  matters; 

(d)  A  suggestion  which  results  in 
substantial  improvement  of  a  program 
or  operation,  or  which  results  in 
significant  savings:  or 

(e)  Any  other  exceptional  or 
outstanding  service. 

§  523.17    Procedures. 

(a)  Extra  good  time  is  awarded  at  a 
rate  of  three  days  per  month  during  the 
first  twelve  months  of  seniority  in  an 
earning  status  and  at  the  rate  of  five 
days  per  month  thereafter.  The  first 
twelve  months  of  seniority  need  not  be 
based  on  a  continuous  period  of  twelve 
months.  If  the  beginning  or  termination 
date  of  an  extra  good  time  award  occurs 
after  the  first  day  of  a  month,  a  partial 
award  of  days  is  made. 


(b)  An  inmate  may  be  awarded  extra 
good  tune  even  though  ■ome  or  all  of  the 
inmate's  statutory  good  tkne  has  been 
forfeited  or  withheld. 

(c)  Parole  and  mandatory  release 
violators  may  earn  extra  good  time  the 
same  as  other  inmates.  Once  an  inmate 
is  conditionally  released  from 
imprisonment,  either  by  parole, 
including  special  parole,  or  mandatory 
release,  the  good  time  earned  during 
that  period  of  imprisonment  is  of  no 
further  effect  either  to  shorten  the  period 
of  supervision  or  to  shorten  the  period  of 
imprisonment  which  the  inmate  may  be 
required  to  serve  for  violation  of  parole 
or  mandatory  release. 

(d)  Staff  working  in  the  community 
have  the  same  extra  good  time  authority 
as  the  Warden  when  approving  the 
award  of  good  time  for  an  inmate 
confined  in  a  non-federal  facility  and 
may  approve  meritorious  good  time  or 
lump  sum  awards  in  accordance  with 
this  rule  upon  recommendations  made 
by  a  responsible  person  employed  by 
the  non-federal  facility.  The  appropriate 
staff  in  the  Regional  Office  may  review 
all  such  awards  if  the  Regional  Director 
requires  the  review. 

(e)  An  inmate  who  is  transferred 
remains  in  the  earning  status  at  time  of 
transfer,  unless  the  reason  for  transfer 
would  otherwise  have  caused  removal 
from  an  earning  status,  and  provided  the 
inmate's  behavior  is  such  while  in 
transit  that  it  does  not  justify  removal. 
Where  the  receiving  institution  is  a 
camp,  farm,  or  community  corrections 
center,  the  extra  good  time  continues 
automatically  upon  the  inmate's  arrival. 
Where  the  receiving  institution  is  other 
than  a  camp,  farm,  or  community 
corrections  center,  the  extra  good  time  is 
terminated  upon  arrival,  and  staff  at  the 
receiving  institution  shall  review  each 
case  to  determine  if  the  inmate  should 
continue  in  meritorious  good  time 
earning  status  if  not  immediately 
employed  in  Federal  Prison  Industries  or 
assigned  to  a  work/study  release 
program.  If  the  inmate  then  is  not 
continued  in  meritorious  good  time 
earning  status,  later  awards  must 
comply  with  procedures  outlined  in 

§  523.11. 


(f)  An  inmate  serving  a  life  sentence 
may  earn  extra  good  time  even  though 
there  is  no  mandatory  rdease  date  firom 
which  to  deduct  the  credit  since  the 
possibility  exists  that  the  sentence  may 
be  reduced  or  commuted  to  a  definite 
term. 

(g)  Extra  good  time  is  not 
automatically  discoatinued  while  an 
inmate  is  hospitalized,  on  furlough,  out 
of  the  institution  on  a  writ  of  habeas 
corpus,  or  remaved  under  the  Interstate 
Agreement  on  Detainers.  Extra  good 
time  may  be  terminated  or  disallowed 
during  such  absences  if  the  Warden  or 
the  Discipline  Hearing  Officer  finds  that 
the  inmate's  behavior  warrants  such 
action. 

(h)  Extra  good  time  earned  by  an 
inmate  in  a  District  of  Columbia 
Department  of  Corrections  facihty  is 
treated  the  same  as  if  earned  in  a 
Bureau  of  Piisons  institution,  upon 
transfer  to  a  Bureau  institution. 

(i]  An  inmate  committed  under  the 
provisions  of  18  U.S.C.  3651  (split 
sentence)  may  earn  extra  good  time 
credits  provided  the  sentence  imposed  is 
not  under  the  provisions  of  18  U.S.C. 
5010  (b)  or  (c)  (YCA).  All  extra  good 
time  and  seniority  earned  is  carried  over 
to  any  subsequent  probation  violator 
sentence  based  on  the  original  split 
sentence. 

(j)  An  inmate  committed  under  the 
provisions  of  18  U.SkC.  4205(c)  may  earn 
extra  good  time  credits  towards  the  final 
sentence  that  may  be  imposed.  Such 
extra  good  time  credits  do  not  reduce 
the  three  months  alkiwed  for  study.  An 
inmate  committed  under  the  provisions 
of  18  U.S.C.  4244,  as  amended  effective 
October  12, 1984,  may  earn  extra  good 
time  credits  toward  the  final  sentence 
that  may  be  imposed.  Such  extra  good 
time  credits  do  not  reduce  the 
provisional  sentence.  Extra  good  time 
may  continue  during  a  commitment  for 
examination  of  hospitalization  and 
treatment  under  18  U.S.C.  4245,  as 
amended  effective  October  12, 1984. 

(k)  Inmates  committed  under  the 
provisions  of  18  U.S.C.  4244,  4246-47, 
4252.  5010  (b),  (c),  (e),  or  5037(c)  as  these 
sections  were  in  effect  prior  to  October 
12, 1984,  are  not  entitled  to  extra  good 
time  deductions.  Inmates  committed 


under  the  provisions  of  18  U.S.C.  4241. 
4242,  4243,  or  4246  as  these  sections 
were  amended  effective  October  12, 
1984,  are  not  entitled  to  extra  good  time 
deductions. 

(1)  A  pretrial  detainee  may  not  earn 
good  time  while  in  pretrial  status.  A 
pretrial  detainee,  however,  may  be 
recommended  for  good  time  credit.  This 
recommendation  shall  be  considered  in 
the  event  that  the  pretrial  detainee  is 
later  sentenced  on  the  oime  for  which 
he  or  she  was  in  pretrial  status. 

(m)  An  inmate  committed  for  civil 
contempt  is  not  entitled  to  extra  good 
time  deductions  while  serving  the  civil 
contempt  sentence. 

(n)  A  military  or  Coast  Guard  inmate 
may  earn  extra  good  time.  Extra  good 
time  earned  in  Federal  Prison  Industries 
in  a  military  or  Coast  Guard  installation 
is  treated  the  same  as  if  earned  in 
Federal  Prison  Industries  in  the  Bureau 
of  Prisons.  Other  forms  of  military  or 
Coast  Guard  extra  good  time,  such  as 
Army  Abatement  time,  are  fully 
credited,  but  no  seniority  is  allowed. 

(o)  American  citizens  who  are  serving 
sentences  in  foreign  coantries  and  who 
are  subsequently  returned  to  this 
country  under  the  provisions  of  18 
U.S.C.  Chapter  306  (Pub.  L.  95-144)  may 
have  earned  work,  labor,  or  program 
time  credits  in  the  foreign  country 
similar  to  extra  good  time  earned  under 
18  U.S.C.  4162.  Such  foreign  "extra  good 
time"  credits  shall  be  treated  as  if 
awarded  under  S  523.16,  Lump  Sum 
Awards,  with  any  fiiture  lump  sum 
award  consideration  in  this  country 
calculated  on  the  basis  of  time  served  in 
custody  of  the  Bureau  of  Prisons.  After 
return  to  this  country  an  inmate  may 
earn  extra  good  time  at  the  three-day 
rate  and  advance  to  the  five-day  rate 
after  one  year  of  seniority  is  accrued.  No 
seniority  is  accrued  for  foreign  "extra 
good  time"  credits. 

(p)  An  inmate  in  extra  good  time 
earning  status  may  not  waive  or  refuse 
extra  good  time  credits, 

(q)  Once  extra  good  time  is  awarded, 
it  becomes  vested  and  may  not  be 
forfeited  or  withheld,  or  retroactively 
terminated  or  disallowed. 
[FR  Doc.  89-18161  Filed  &-2-8g-,  8:45  am] 
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Proclamation  6005  of  August  1«  1981 
Helemki  Human  Rights  Day,  1989 


By  the  President  of  the  United  States  of  America  ' 

A  Proclamation 

Fourteen  years  ago,  the  United  States  and  Canada  joined  33  European  coun- 
tries in  signing  the  Helsinki  Final  Act  of  the  Conference  on  Security  and 
Cooperation  in  Europe.  That  action  not  only  marked  the  culmination  of  the 
remarkable,  2-year  meeting  of  the  Conference  on  Security  and  Cooperation  in 
Europe  (CSCE),  but  also  signaled  a  milestone  in  European  post-war  history. 

The  Helsinki  accords  recognized  the  inherent  relationship  between  respect  for 
human  rights  and  fundamental  freedoms  and  the  attainment  of  genuine  peace 
and  security.  Following  years  of  diligent  effort,  the  Western  nations  won  in 
these  accords  the  stated  commitment  of  the  Soviet  Union  and  Eastern  Europe 
to  one  of  the  most  far-reaching  sets  of  human  rights  standards  ever  enunciated 
by  governments.  By  signing  the  Helsinki  Final  Act,  all  participating  States 
agreed  to  respect  freedom  of  thought,  freedom  of  conscience,  as  well  as 
freedom  of  religion  and  belief.  Signatories  also  agreed  to  facilitate  the  free 
movement  of  people,  ideas,  and  information  between  nations.  The  work  began 
at  Helsinki  to  eliminate  the  barriers  that  divide  East  and  West  and  to  advance 
our  goals  of  freedom,  openness,  and  security  has  continued  throughout  three 
follow-up  meetings. 

The  ongoing  CSCE  process  represents  an  invaluable  avenue  to  work  for 
change.  As  recent  developments  in  some  nations  of  Eastern  Europe  suggest, 
the  Western  coimtries'  insistence  upon  full  implementation  of  the  human 
rights  and  humanitarian  provisions  of  the  Helsinld  accords  is  contributing  to 
fulfillment  of  my  Administration's  goal  of  "a  Europe  whole  and  free."  The 
United  States  welcomes  recent  improvements  in  human  rights  practices  in 
Poland,  Hungary,  and  the  Soviet  Union.  Nevertheless,  we  look  for  further 
reforms  in  these  coimtries  as  well  as  institutionalization  of  the  reforms 
already  introduced. 

Despite  some  positive  signs  of  change  in  the  U.S.S.R.  and  some  countries  in 
Eastern  Europe,  we  are  still  far  from  achieving  universal  compliance  with  the 
Helsinki  accords.  The  governments  of  Romania,  Bulgaria,  Czechoslovakia,  and 
East  Germany  continue  to  systematically  deny  the  fundamental  rights  of  their 
citizens.  Religious  oppression,  persecution  of  ethnic  minorities,  and  restric- 
tions on  freedom  of  information  and  fravel  in  these  countries  violate  the  letter 
and  spirit  of  the  Helsinki  accords  and  impede  the  CSCE  process.  The  United 
States  will  continue  to  condemn  such  human  rights  violations  and  call  upon 
these  countries  to  meet  their  commitments  under  the  Helsinki  Final  Act. 

Respect  for  individual  liberty  and  fundamental  human  rights  is  not  only  the 
duty  of  legitimate  government,  but  also  the  key  to  economic  prosperity  and 
lasting  peace  among  nations.  The  United  States  thus  remains  firmly  committed 
to  securing  full  implementation  of  the  human  rights  and  humanitarian  provi- 
sions of  the  Helsinki  Final  Act. 

In  recognition  of  the  importance  this  Nation  places  on  human  rights  and  oiu* 
continuing  conmiitment  to  the  CSCE  process,  the  Congress,  by  Senate  loint 
Resolution  150,  has  designated  August  1,  1989,  as  "Helsinld  Human  Rights 
Day"  and  has  authorized  and  requested  the  President  to  issue  a  proclamation 
in  its  observance. 
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NOW,  THEREFORE.  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  1,  1989,  as  Helsinki  Human  Rights  Day 
and  reafHrm  U.S.  dedication  to  the  principles  of  human  dignity  and  freedom 
enshrined  in  the  Helsinki  Final  Act.  As  we  Americans  observe  this  day  with 
appropriate  programs,  ceremonies,  and  activities,  let  us  call  upon  all  signato- 
ries of  the  Final  Act  to  fulfill  their  obligation  to  respect  the  fundamental  rights 
and  dignity  of  all  their  citizens. 


IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  first  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


[FR  Doc  89-18357 
Filed  8-2-88;  10:25  am] 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arrrjnged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20. 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefce,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period — along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  vo;-jme.  i 

Publisricd  by  the  Office  of  the  federal  Register. 
Naticrci  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325 


I.  Superintendent  of  Documersts  Publications  Order  Form 

*6661  Charge  your  order. 

I  YES,  please  .send  me  the  tbiiowing  indicated  publication:  ">"  ''>*^  .*"«»'  "r*!*"  «nd  inquiries -(202)  275-0019 


copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32.00  each  I  j 

The  total  cost  of  my  order  is  $ (International  customers  please  add  25% .)  Prices  include  regular  domestic  postage  and 

handling  and  are  gix>d  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

j  Please  Choose  Method  of  Pavment: 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address.'attcmion  line) 


(Street  address) 


(Ciiy.  State.  ZIP  C«xjc) 

(  ) 


I  Daytime  phone  including  area  cihJc) 

Mall  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


I I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        I 

I 1  VISA  or  MasterCard  Account 


-D 


Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Signature 

•) 
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DEPARTMENT  OF  AGRICULTURE 

AgricuitursJ  Marketing  Service 

7  CFR  Part  910 
[Lemon  Rcgutation  677] 

Lemons  Grown  in  Calif  omia  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTIOIC  Final  rule. 

summary:  Regulation  677  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
340,000  cartons  during  the  period  August 
6  through  August  12, 1989.  Such  action  ia 
needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  die 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  677  (S  910.977)  is 
effective  for  the  period  August  6  through 
August  12. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  Rodriguez,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  Room  2523,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202]  475- 
3861. 
SUPPLEMENTARY  INFORMATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  smaU  businesses  will  not  be  unduly 


or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Mariceting  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  throu^ 
group  action  of  essentially  small  entities 
acting  on  their  own  behaU.  Ilius,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  ai^roximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  mariceting  order  and 
approximately  2500  producers  in  the 
regulated  area.  SmaU  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,00a  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

lliis  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910],  regulating  the  handUng  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Mariceting  Agreement  Act 
(the  "Act,"  7  U.S.C.  801-674).  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee]  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  regulation  is  consistent  with  the 
California-Arizona  lemon  marketing 
policy  for  1989-40.  The  Committee  met 
publicly  on  August  1, 1989,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  imanimously 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  overall  demand  for  lemons 
is  good. 

Pursuant  to  5  U.S.C  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  pos^oning  the 
effective  date  of  this  action  until  30  days 
after  publication  in  tine  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 


available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 
an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 46  StaL  31,  as 
amended:  7  U.S.C  601-674. 

2.  Section  910.977  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§910.977    twnon  Regulation  677. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  6, 
1989,  through  August  12, 1989,  is 
established  at  340,000  cartons. 

Dated:  August  2, 1989. 
Charles  R.  Brader, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-18418  Filed  8-3-89;  8:45  am] 

BIUJNQ  CODE  MIO-OZ-H 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  229 

[Reg.  CO:  Docket  No.  R-06481 

RIN  7100-AB01 

Availability  of  Funds  and  Collection  of 
Chocks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Rnal  rule. 

summary:  The  Board  is  publishing 
amendments  to  its  Regulation  CC, 


82096 
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AvaUability  of  Funds  and  Collection  of 
Checks  (12  CFR  Part  229).  The  rule 
changes  will  alleviate  the  operational 
difBculties  and  additional  risks 
associated  with  the  acceptance  for 
deposit  of  bank  payable  through  checks. 

if>nCTivi  DATe  The  effective  date  for 
the  amendments  to  S  229.38  of  the 
regulation  and  commentary  is  February 
1, 199a  The  effective  date  for  the 
amendments  to  i  229.36  of  the  regulation 
and  commentary  is  February  1, 1991. 

worn  nnrmiii  mronumoH  contact: 
Louise  L  Roseman.  Assistant  Director 
(202/452-3874),  Gayle  Thompson. 
Maiiager  (202/452-3917),  or  Kathleen  M. 
Connor,  Senior  nnancial  Services 
Analyst  (202/452-3917),  Division  of 
Federal  Reserve  Bank  Operations; 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3825),  or  Stephanie 
Martin,  Attorney  (202/452-3198),  Legal 
Division:  for  the  hearing  impaired  only: 
Telecommunications  Device  for  the 
Deaf,  Eamestine  Hill  or  Dorothea 
Thompson  (202/452-3544). 

•UPPUMENTARV  MPORMATION:  The 

Board  has  adopted  two  amendments  to 
Regulation  CC  which:  (1)  Require  bank 
payable  through  checks  to  be 
conspicuously  labeled  with  the  name, 
location,  and  first  four  digits  of  the 
routing  number  of  the  bank  on  which  the 
check  is  written  and  the  legend 
"payable  through"  followed  by  the  name 
and  location  of  the  payable  through 
bank:  and  (2)  Place  the  risk  of  loss  for 
return  of  bank  payable  through  checks 
being  returned  by  a  nonlocal  payable 
through  bank  on  the  bank  on  which  such 
checks  are  written,  to  the  extent  that  the 
return  from  the  nonlocal  payable 
through  bank  took  longer  than  would 
have  been  required  if  the  check  had 
been  returned  expeditiously  by  the  bank 
on  which  it  is  written.  The  test  for 
expeditious  return  would  be  based  on 
the  two-day/four-day  test  in 
1 229.30(a)(1)  of  the  regulation. 

Tliese  amendments  will  become 
effective  on  February  1, 1991.  and 
February  1, 199a  respectively. 

Background 

As  adopted  in  May  1988,  Regulation 
CC  provided  that  checks  written  on  an 
account  at  one  bank^  but  payable 


Ragulatioa  CC  daBnos  bank  to  include  all 
deiMMltory  butltutioiis,  including  comnwrcial  bank*. 
Mvlngi  and  loan  aModatiaas.  and  cndlt  nnioiu.  A 
deptmitary  bank  i*  defined  as  the  first  bank  to 
wUch  a  check  is  transfemd.  Kpaying  bank  is  the 
bank  bjr  whidi  a  check  is  payable  for  the  purpose  of 
detennLilns  whether  a  check  la  local  or  nonlocal  for 
detenninlng  avallatKlity. 


through  another  bank  were  to  be 
considered  local  or  nonlocal  under 
Regulation  CC  and  the  Expedited  Funds 
Availability  Act  ("Act")  based  on  the 
location  of  the  bank  designated  as  the 
payable  through  bank.  This  treatment  of 
"bank  payable  through  checks"  was 
consistent  with  the  scheme  set  forth  in 
the  Act  to  permit  banks  to  place  longer 
holds  on  checks  that  must  be  sent  to 
nonlocal  banks  for  collection  because 
such  checks  generally  take  longer  to 
collect  and  ret\im  than  checks  sent  to 
local  banks  for  collection  and.  therefore, 
could  pose  greater  risks  for  depositary 
banks.  In  addition,  treating  the  payable 
through  bank  as  the  paying  bank  would 
have  facilitated  the  handliag  of  these 
checks  by  depositary  banks  because  it 
would  have  permitted  them  to  use 
automated  equipment  to  read  the  routing 
number  of  the  payable  through  bank 
encoded  on  a  check,  which  indicates  the 
check  processing  region  in  which  the 
payable  through  bank  is  located. 
Availability  could  have  been  assigned 
for  the  check  automatically  on  the  basis 
of  that  number. ' 

Shortly  after  the  Board  adopted 
Regulation  CC  dafming  the  payable 
through  bank  as  the  paying  bank  and 
thus  allowing  baak  payable  through 
checks  to  be  treated  as  local  or  nonlocal 
according  to  the  location  of  the  payable 
through  bank,  the  Credit  Union  National 
Association  ("CUNA")  and  one  of  its 
member  credit  unions  brought  suit 
asserting  that  this  rule  was  contrary  to 
the  provisions  of  the  Act.  The  suit 
asserted  that  sudi  checks,  in  particular 
credit  tmion  share  drafts,  should  be 
treated  as  local  or  nonlocal  on  the  basis 
of  the  location  of  the  bank  on  which 
they  are  written,  rather  than  the  location 
of  the  payable  through  bank.  CUNA 
believed  that  the  treatment  of  bank 
payable  through  checks  adopted  by  the 
Board  would  have  an  adverse  effect  on 
the  acceptability  of  these  checks  as  a 
form  of  payment  because  most  credit 
imion  payable  through  checks  would  be 
treated  as  nonlocal,  even  though  they 
would  generally  be  deposited  in  a  bank 
local  to  the  credit  union.  CUNA  argued 
that  if  these  cheeks  were  generally 
treated  as  nonlocal,  a  large  nmnber  of 
credit  unions  that  offer  payable  through 
share  draft  accounts  would  be 
disadvantaged. 

On  July  28, 1918,  the  U.S.  District 
Court  for  the  District  of  Coliunbia  ruled 
that  under  the  language  of  the  Act, 
payable  through  checks  should  be 
treated  as  locsd  or  nonlocal  on  the  basis 
of  the  location  of  the  credit  union  on 
which  they  are  written  rather  than  the 
location  of  the  payable  through  bank. 
On  August  18, 1988,  the  Board  adopted 


interim  amendments  to  Regulation  CC  to 
implement  the  court's  decision  and 
requested  comment  on  Uie  interim  rule 
pending  consideration  of  a  longer  term 
response  to  the  court's  interpretation  of 
the  Act  (53  FR  31290,  August  18, 1988). 
The  interim  rule  applied  the  court's 
decision  to  all  bank  payable  through 
checks  rather  than  only  those  written  on 
credit  unions. 

One  hundred  fifty-five  comments  were 
received  on  the  interim  rule.  The 
overwhelming  majority  of  these 
commenters  objected  to  the  treatment  of 
bank  payable  through  checks  as  local  or 
nonlocal  based  on  the  location  of  the 
bank  on  which  they  are  written, 
asserting  that  the  nile  creates 
operational  difficulties  and  increased 
risks  for  depositary  banks.  Many  of  the 
commenters  suggested  various  means  of 
addressing  these  operational  problems 
and  risks. 

On  November  2, 1988.  the  Board 
adopted  the  interim  rule,  with  minor 
technical  changes,  as  a  final  rule,  and 
also  published  for  ccnunent  proposed 
amendments  to  Regulation  CC  designed 
to  alleviate  the  operational  difficulties 
and  increased  risks  resulting  from  the 
new  rule.  (53  FR  44324, 44335,  November 
2, 1988.)  These  proposed  amendments 
were  based  on  specific  suggestions  of 
the  commenters  on  the  interim  rule  and 
on  subsequent  discussions  with  industry 
representatives  and  the  Industry  Return 
Item  Advisory  Group,  which  includes 
representatives  of  commercial  banks, 
savings  and  loan  associations,  and 
credit  unions.  The  Board  issued  the 
proposals  for  comment  to  gain  further 
information  concerning  whether  the 
proposals  were  necessary  to  facilitate 
compliance  with  the  revised  regulation 
and  to  improve  the  check  system  by 
speeding  the  collection  and  return  of 
payable  through  checks,  and  whether 
they  would  impose  undue  burdens  on 
the  banks  on  which  bank  payable 
through  checks  are  written. 

The  four  proposals  for  which  the 
Board  requested  comment  would: 

(1)  Require  bank  payable  through 
checks  to  bear  a  routing  number  in  the 
MICR  (Magnetic  Ink  Character 
Recognition)  line  locttl  to  the  bank  on 
which  the  checks  are  written,  and  to  be 
presentable  locally; 

(2)  Require  bank  payable  through 
checks  to  be  conspicuously  labeled  with 
the  name,  location,  and  nine-digit 
routing  number  of  the  bank  on  which  the 
check  is  written  and  the  legend 
"payable  through"  iollowed  by  the  name 
and  location  of  the  payable  tluough 
bank: 
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(3)  Authorize  direct  presentment  to 
the  bank  on  which  the  payable  through 
check  is  written;  and 

(4)  Place  the  risk  of  loss  for  return  of 
bank  payable  through  chedcs  being 
retiimed  by  a  nonlocal  payable  through 
bank  on  the  bank  on  which  such  checks 
are  written,  to  the  extent  that  the  return 
from  the  nonlocal  payable  through  bank 
took  longer  than  wotild  have  been 
required  if  the  chec^  had  been  returned 
expeditiously  by  the  bank  on  which  it  is 
written. 

Discussion 

The  Board  received  a  total  of  763 
comments  from  the  public  on  the 
proposed  amendments  to  Regulation 
CC*  The  following  table  shows  the 
comments  received  by  category  of 
respondent: 


Commercial  banks  and  bank  holding 

companies. 
Savings  and  loan  associations. 
Credit  unions...^.....................^.., 

Trade  associations 

Corporations .....>. 

Government  Agenctes. 
Members  of  Congress ., 


264 

7 

451 

23 

5 

3 

10 


Generally,  commercial  bank 
commenters  supported  all  four 
proposals,  but  particularly  stressed  the 
need  to  require  that  bank  payable 
through  checks  bear  a  routing  number 
local  to  the  bank  on  which  such  checks 
are  written.  Credit  union  commenters 
strongly  opposed  this  proposal  as  well 
as  the  proposal  authorizing  direct 
presentment  to  the  banks  on  which 
payable  through  checks  are  written. 
Credit  union  commenters  generally  did 
not  oppose  implementation  of  die 
proposal  to  require  bank  payable 
through  checks  to  be  conspicuously 
labeled  with  specific  information  related 
to  both  the  bank  on  which  the  check  is 
written  and  the  payable  through  bank 
and  the  proposal  to  shift  the  risk  of  loss 
to  banks  issuing  payable  through  checks 
for  return  of  such  checks  from  nonlocal 
payable  through  banks,  to  die  extent 
that  the  return  of  a  payable  through 
check  from  the  nonlocal  payable  through 
bank  took  longer  than  would  have  been 
required  if  the  check  had  been  returned 
expeditiously  by  the  bank  on  n^ch  the 
check  is  written.  A  siunmary  discussion 
of  the  Board's  analysis  of  each  proposed 
amendment  follows. 

Require  bank  payable  through  checks 
to  be  conspicuously  labeled  with  die 
name,  location,  and  nine-digit  routing 


numb«'  of  the  bank  on  which  the  check 
is  written  and  the  legend  "payable 
through"  followed  by  the  name  and 
location  of  the  payable  through  bank.  In 
order  for  banks  to  be  able  to  manually 
identify  payable  through  checks  from 
other  check  deposits  and  determine  by 
visual  inspection  the  appropriate  hold, 
rather  than  rely  on  the  routing  number 
encoded  on  the  check  to  determine 
availability,  the  Board  proposed  that 
certain  information  pertaining  to  tlie 
payable  throo^  bank  ud  die  bank  on 
which  the  check  is  written  must  be 
included  on  the  check. 

Other  than  the  routing  number  of  the 
bank  on  wddch  the  payable  through 
checks  are  written,  the  information 
specified  in  this  proposal  is  currendy 
required  by  eiUier  existing  law  or 
Federal  Reserve  operating  circular.' 
This  proposal  would  clarify  that  this 
information  is  required  and  would  apply 
to  all  bank  payable  through  checks, 
including  those  diedks  collected  outside 
the  Federal  Reserve.  It  would  also 
require  that  such  labeling  be 

conspicuous,  setting  a  minimum  type 

size  standard.  In  addition,  through 
inclusion  in  the  regulation,  liability  for 
noncompliance  would  be  estabUshed. 

The  Board  specifically  requested 
comment  on  the  cost  savings  and 
operational  benefits  to  depository  banks 
and  the  costs  to  banks  using  payable 
throu^  checks  that  would  result  from 
adoption  of  this  proposal.  Of  the  295 
comment  letters  addressing  tliis  issue, 
214  commenters  supported  this  proposal 
and  81  opposed  it 

The  commenters  in  support  of  the 
conspicuous  labeling  requirement  stated 
that  identification  would  aid  in 
compliance  with  the  availability 
requirements  of  Regulation  CC.  They 
noted  that  the  additional  information 
could  facilitate  manual  handling  of 
payable  through  checks,  although  it 
would  not  permit  their  identification  on 
an  automated  basis.  The  Bank 
Administration  Institute  stated,  "While 
this  proposal  would  not  appreciably 
reduce  risk,  it  would  aid  in  compliance 
with  Regulation  CC  hold  rules. 


■  This  number  does  not  include  eonunent  letters 
firam  Federal  Reserve  Banks  and  duplicate  comment 
letters  from  the  same  bank. 


»  See  U.C.C.  |  3-121  Engine  Parts,  Inc.  r.  Citixena 
Bank  of  Chris,  92  NM.  37,  SS2  P2d  809,  23  UCC 
Rep.  Senr.  124S  (187S).  and  Phe/an  r.  Univanity 
National  Bank,  85  U.  App.  2d  SS.  22S  N£Jd  374  4 
UCC  Rep.  Serv.  635  (1987).  The  Federal  Reserve 
Operating  Circular  on  ttie  CoUection  of  Cash  Items 
and  Returned  Checks,  as  revised  effective  fdy  17, 
1989,  states  that  banks  should  not  send  to  a  Reaerve 
Bank  for  forward  coUecttoa  a  check  dut  "does  not 
set  forth  oo  its  face  the  name  of  the  paying  bank 
and  a  city  and  state  address  of  the  bai^  that  is 
located  in  (1)  the  same  Reserve  Bank  check 
processing  region  as,  and  (2)  a  Reserve  Bank 
availability  aone  that  provides  the  same  (or  slower) 
availability  than  the  address  associated  with  the 
routing  number  in  magnetic  ink  od  the  item." 


According  to  a  recent  Bank 
Administration  Institute  study,  over  80 
percent  of  financial  institntionB  have 
adopted  'case-by-caae'  hold  policies. 
Under  such  a  pdicy.  the  depository 
bank  applies  holds  in  selected  casea, 
rather  than  as  a  general  rule.  Under  a 
case-by-case  poUcy.  the  employee 
placing  the  hold  must  be  able  to  identify 
local  and  nonlocal  checks  accurately  by 
visual  inspection.  Conspicuous  labeling 
as  described  in  this  proposal  would  aid 
in  diis  process.  Full  identification  of  die 
payable  through  bank  by  name  and 
location  would  also  assist  in  resolving 
exceptions  in  interbank  dieck  dearings, 
such  as  misrouted  items."  The 
Independent  Bankers  Association  of 
America  indicated  that  community 
bankers  would  gain  immediate 
operational  benefito  from  this  propoaaL 

A  small  nuiid)er  of  commenters  noted 
that  this  proposal  would  prove  helpful 
when  processing  damaged  checks.  Wells 
Fargo  Bank.  San  Francisco,  California, 
steted.  "The  alternative  of  printing 
identifying  information  on  the  face  of 
the  check  helps  when  dealing  with 
checks  where  the  MICR  line  is  damaged 
or  destroyed*  •  *."  For  example,  die 
name  and  location  of  the  payable 
through  bank  may  be  needed  in  those 
cases  where  the  routing  number  on  die 
check  cannot  be  properly  read. 

Tlie  majority  of  commenters  that 
supported  the  conspicuous  labeling 
proposal  indicated  that  they  preferred 
adoption  of  the  proposal  to  require 
payable  through  checks  to  bear  a  routing 
number  in  the  MICR  Une  local  to  the 
bank  on  which  the  checks  are  written. 
Marine  Midland  Bank.  New  York,  New 
York,  commented.  "This  alternative  is 
better  than  no  change  in  the  form  in 
which  payable  through  drafts  are  issued, 
but  it  does  nothing  to  reduce  the 
unreasonably  high  operstional  costs  of 
identifying  bank  payable  through 
checks." 

Some  credit  union  commenters  stated 
that  this  proposal  was  not  objectionable, 
provided  they  would  be  given  a 
reasonable  period  of  time  to  handle  die 
reprinting  of  their  share  drafts.  The 
Credit  Union  National  Association 
generally  supported  a  revised  version  of 
this  proposal  CUNA  commented  that 
"only  the  first  four  digito  of  the  credit 
union's  routing  number  should  be 
required.  The  additicmal  digite  will  not 
facilitate  ittentification  of  items  as  local 
or  nonlocal;  in  fact  they  will  only 
further  clutter  the  drawee  area  and 
complicate  identification  by  consumers 
and  bank  tellers.  Inclusion  of  all  nine 
digito  will  also  promote  direct 
presentment  of  payable  throu^  share 
draffs  to  credit  unions  *  *  *."  The 
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Independent  Bankers  Association  of 
Ammica  supported  this  proposal.  6ut 
noted,  "Most  community  bankers 
indicated  that  including  another  nine 
digit  routing  number  on  the  face  of  the 
check  could  result  in  unnecessary 
confusion  for  the  teller  making  the 
identification." 

The  Board  had  noted,  in  its  request  for 
comment  on  this  proposal,  that  an 
ancillary  benefit  to  requiring  that  the 
nine-digit  routing  number  of  the  bank  on 
which  the  check  is  written  be  printed  on 
^e  face  of  the  check  is  that  it  would 
provide  iitformation  needed  to  establish 
arrangements  for  automated 
clearinghouse  (ACH)  transfers  to  or 
from  an  account — information  that  is 
generally  obtained  from  a  check  of  the 
customer  reqxiesting  the  ACH  service. 
The  Board  believed  that  the 
identification  on  the  face  of  the  check  of 
&e  routing  number  of  the  bank  on  which 
the  check  is  written  would  facilitate 
sending  ACH  transfers  to  the  account- 
holding  bank  rather  than  to  the  payable 
through  bank,  which  generally  rejects 
the  transfer.  A  major  payable  through 
bank,  however,  indicated  to  Board  staff 
that  it  handles  ACH  transfers  for  a 
number  of  credit  unions  for  which  it  also 
performs  payable  through  processing 
and  that  Inclusion  of  the  nine-digit 
routing  number  of  the  credit  union  could 
cause  ACH  transfers  to  be  misdirected 
to  the  credit  union. 

Inclusion  of  only  the  first  four  digits  of 
the  routing  number  of  the  bank  on  which 
the  payable  throu^  check  is  written 
woidd  be  sufficient  to  permit  depositary 
bank  personnel  to  assign  local  or 
nonlocal  availability  to  these  checks 
because  these  digits  identify  the  check 
processing  region  in  which  the  bank  on 
which  the  di^  is  written  is  located. 
This  would  eliminate  the  need  to  refer  to 
a  list  of  cities  and  towns  in  the 
depositary  bank's  check  processing 
region  to  determine  if  the  location  of  the 
bank  on  which  the  check  is  written  is 
local  for  purposes  of  Regulation  CC  The 
Board  believes  that  requiring  the 
identification  of  the  entire  nine-digit 
routing  number,  rather  than  only  tibe 
first  four  digits,  on  the  face  of  bank 
payable  throuj^  checks  would  not 
provide  any  incremental  significant 
benefits,  and  has  modified  the  proposal 
to  require  inclusion  of  only  the  first  four 
digits  of  the  routing  number  of  the  bank 
on  which  the  check  is  written  on  the 
face  of  the  check. 

CUNA  also  stated.  "Because  of  the 
advantage  to  consumers,  CUNA  urges  a 
requirement  that  the  drawee  area  of  all 
checks  contain  the  first  four  digits  of  the 
drawee's  routing  number."  The  Board 
does  not  believe  it  is  necessary  that  the 


requirement  apply  to  all  checks  because 
tellers  and  consumers  can  determine 
local  or  nonlocal  availability  by 
referring  to  the  first  four  digits  of  the 
routing  number  in  the  MICR  line  for  all 
checks  other  than  bank  payable  through 
checks. 

A  few  commenters  suggested  that  the 
Board  should  specify  where  the  required 
information  is  to  be  placed  on  the  face 
of  the  check.  The  Board  has  provided  in 
the  commentary  to  S  229.36  Uiat  the 
required  information  is  deemed 
conspicuous  if  it  is  located  in  the  title 
plate  *  on  the  check. 

The  Board  proposed  that  the  rule 
become  effective  one  year  after 
adoption.  A  small  number  of 
commenters  discussed  the  appropriate 
effective  date  for  this  proposal.  Bank 
conunenters  either  supported  the 
proposed  one  year  implementation 
period  or  requested  an  effective  date  of 
less  than  one  year.  Credit  union 
commenters  generally  stated  that  they 
would  need  additional  time  for  their 
members  to  use  existing  check  stock  and 
reorder  the  new  checks.  The  Credit 
Union  National  Association  stated.  "A 
more  reasonable  effective  date  of  this 
proposal  would  be  two  years  after 
adoption  of  the  amendment  to  allow 
credit  union  members  to  use  their 
current  supply  of  share  drafts."  While 
on  average  customers  reorder  checks 
annually,  additional  lime  would  allow 
for  the  check  printers  to  make  title 
plates  and  for  credit  union  members  to 
reorder  checks.  The  Board  believes  that 
eighteen  months  will  provide  sufficient 
time  for  both  the  manufacture  of  new 
plates  and  check  reorders. 

The  81  commenters  that  opposed  the 
conspicuous  labeling  proposal  stated 
that  it  encourages  manual  handling.  A 
number  of  commenters  indicated  that 
they  opposed  this  proposal  because  they 
believed  that  the  proposal  requiring  a 
local  routing  number  in  the  MICR  line  is 
a  better  solution.  First  Virginia  Banks, 
Inc..  Falls  Church.  Virginia,  stated.  "First 
Virginia  does  not  favor  this  proposal  as 
it  places  the  burden  of  recognizing 
payable  through  checks  on  the  teller. 
This  proposal  invites  hiiman  error  and 
Regulation  CC  violations  and  will  only 
act  to  delay  item  processing,  because 
these  checks  will  have  to  be  handled  as 
exception  items." 

Maryland  Natfonal  Bank.  Baltimore, 
Maryland,  stated  that  this  proposal 
"does  not  permit  the  automated 
processing  of  payable  through  draft 
checks  which  is  critical  to  maintaining 


*  The  Utle  plate  apfean  in  the  lower  left  quadrant 
on  the  face  of  the  check,  below  the  amount  line  and 
above  the  memo  line,  and  generally  includet  the 
name  and  location  of  the  paying  bank. 


the  integrity  of  the  payment  system.  This 
would  create  an  indeterminate 
degradation  of  customer  service  at  the 
branch  level  of  financial  institutions  and 
a  corresponding  increase  in  expenses 
due  to  the  visual  inspection  required 
which  would  be  eventually  passed  on  to 
the  customer." 

A  small  niunber  of  commenters 
discussed  the  costs  of  this  proposal. 
These  commenters  indicated  that  - 
without  the  concurrent  adoption  of  the 
proposal  requiring  a  local  routing 
number  in  the  MICR  line,  the  costs  to 
banks  would  be  prohibitive  because 
they  would  have  to  manually  process 
the  payable  through  checks.  Blank  One, 
Milwaukee,  Wisconsin,  stated,  "*  *  * 
sight  review  would  significantly 
increase  a  bank's  processing  costs 
because  it  would  require  adding 
employees  to  the  teller  proof  or  transit 
operation."  Bank  One  estimated 
$225,000  per  year  as  "the  labor  expense 
we  would  incur  if  we  have  to  visually 
inspect  all  items  deposited,  and 
manually  make  float  adjustments  for 
share  draft  or  payable  through  items." 

A  ntunber  of  commenters  expressed 
concern  that  the  labeling  requirement 
could  have  an  adverse  impact  on  the 
acceptance  of  payable  through  drafts. 
The  Chicago  Clearinghouse  Association, 
Chicago,  Illinois,  commented,  "This 
requirement  would  make  obvious  visual 
distinction  between  a  regular  check  and 
a  payable  through  check  and  would  be 
detrimental  to  institutions  using  payable 
through  checks.  The  distinction  may 
create  negotiability  problems  with 
merchants  and  consumers  who  may  not 
understand  the  reasons  for  such  obvious 
labels.  Because  of  the  label,  some 
merchants  may  not  honor  payable 
through  checks  as  cash  items."  The 
specified  informatioa  is  already 
required,  however,  except  for  the  first 
four  digits  of  the  routing  number,  which 
is  necessary  for  the  depositary  bank  to 
determine  availability.  Consequently, 
the  Board  does  not  believe  the  labeling 
requirement  will  cause  negotiability 
problems  for  payable  through  checks. 

The  requirement  that  specified 
information  be  printed  on  the  face  of  the 
check  does  not  address  the  potential 
risks  of  bank  payable  through  checks 
becoming  attractive  vehicles  for  fraud 
because  it  does  not  accelerate  the 
collection  of  payable  through  checks. 
Under  this  proposal,^  the  bank  on  which 
the  payable  through  chedks  are  written 
or  its  customers  wotild  incur  costs  to 
reissue  its  checks.  Given  an  eighteen 
month  lead  time,  the  cost  of  reissuance 
should  be  minimal.  This  proposal  would 
not  require  any  bank  to  move  its 
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payable  through  check  processing  to  a 
different  bank. 

The  Board  is  adopting  an  amendment 
to  Regulation  CC  that  would  require 
bank  payable  through  checks  to  be 
conspicuously  labeled  with  the  name, 
location,  and  first  four  digits  of  the 
routing  number  of  the  bank  on  which  the 
check  is  written  and  the  legend 
"payable  through"  followed  by  the  name 
and  location  of  the  payable  through 
bank.  This  rule  becomes  effective 
eighteen  months  after  final  adoption. 

Place  the  risk  of  loss  for  return  of 
bank  payable  through  checks  being 
returned  by  a  nonlocal  payable  through 
bank  on  the  bank  on  whidi  such  checks 
are  written,  to  the  extent  that  the  return 
bom  the  nonlocal  payable  through  bank 
took  longer  than  wotdd  have  been 
required  if  the  chedc  had  been  returned 
expeditiously  by  the  bank  on  which  it  is 
written.  Commenters  on.  the  interim  rule 
expressed  concern  regarding  the 
potential  risk  of  losses  and  increased 
expostire  to  fraud  for  depositary  banks 
resulting  bom  the  revised  rule.  They 
indicated  that  checks  considered  local 
for  determining  availability  should  also 
be  considered  local  for  determining 
whether  the  checks  are  returned 
expeditiously  so  that  the  risks  to 
depositary  banks  would  not  be 
increased  by  the  revised  rule.  Two 
htmdred  eighty  comment  letters 
addressed  this  proposal.  Two  htmdred 
twelve  conunenters  supported  this 
proposal  and  68  commenters  opposed 
the  proposal. 

The  commenters  in  support  of  this 
proposal  stated  that  it  wotild  assign  risk 
in  the  payment  system  to  the 
appropriate  cause  of  that  risk.  The 
Alamo  Savings  &  Loan  Association,  San 
Antonio,  Texas,  stated,  "Even  if  none  of 
the  other  proposed  amendments  are 
approved,  this  one  must  be,  because  it  is 
inappropriate  to  allow  issuers  of 
'payable  through'  checks  to  accrue  the 
benefits  of  the  definition  of  local  checks 
from  an  availability  standpoint,  but  not 
be  responsible  for  liabilities  inherent  in 
the  delayed  return  of  impaid  checks 
from  nonlocal  'payable  through'  banks." 
The  Citizens  and  Southern  Georgia 
Corporation,  Atlanta,  Georgia, 
commented,  "It  is  reasonable  and  fair  to 
place  the  risk  of  loss  on  the  institution 
responsible  for  delaying  the  retiun 
process  beyond  the  time  normally 
reqtiired  for  local  checks." 

In  an  effort  to  determine  the  risks 
confronting  a  large  regional  bank  due  to 
the  adoption  of  the  rule  establishing  the 
bank  on  which  a  payable  through  check 
is  written  as  the  paying  bank  for 
determining  funds  availability.  Sovran 
Financial  Corporation.  Norfolk.  Virginia, 
conducted  an  extensive  survey  of 


payable  through  checks  in  June  and  July, 
1968.  Sovran  explained,  "From  the 
survey,  we  determined  that  Sovran— in 
the  states  of  Maryland,  the  District  of 
Coltunbia,  and  Virginia  would  process 
nearly  $1  billion  a  year  of  payable 
through  items  drawn  on  one  of  the  two 
major  national  processors  of  such  items. 
We  projected  the  annual  volume  of 
these  items  to  be  10.2  million.  Visual 
inspection  of  these  items  disclosed  that 
almost  one  half  are  issued  by 
geographically  local  institutions. 
However,  because  the  payable  through 
bank— or  the  processing  bank— has  the 
opportunity  to  return  the  items  to  us  in 
the  Board's  prescribed  nonlocal  time 
frame,  the  question  of  whether  the 
issuing  bank  is  geographically  local  is 
irrelevant  We  applied  the  actual  rate  of 
dishonor  for  these  items,  which  we  had 
tracked  over  a  two  year  period,  to  the 
dollar  and  volume  data  gathered.  We 
determined  that  at  a  minimum,  based  on 
a  one  day  delay  (we  make  the  funds 
available  to  the  customer  in  three  days, 
but  we  receive  the  return  on  the  fourth 
day)  our  annual  exposure  bom  these 
items  would  be  t9  miUion." 

Hie  majority  of  the  bank  commenters 
that  supported  the  proposal  shifting  the 
risk  of  loss  to  the  bank  on  which  the 
payable  throu^  check  is  written 
recommended  that  this  proposal  should 
be  adopted  immediately  as  an  interim 
measure  until  the  proposal  requiring  a 
local  routing  number  in  the  MICR  line 
could  be  implemented.  The  Citywide 
Bank  of  Denver,  Denver,  Colorado, 
stated,  "Until  such  time  as  (the  proposal 
requiring  a  local  routing  number  in  the 
MICR  line]  can  be  fully  implemented, 
our  bank  strongly  recommends  your 
(proposal  shiftog  the  risk  of  loss  to  the 
bank  on  which  the  payable  through 
check  is  written]  *  *  *  be  instituted  for 
the  protection  of  all  depositary  banks. 
There  does  not  seem  to  be  a- time  factor 
requirement  to  implement  this  approach 
and  the  cost  factor  on  the  norm,  would 
be  minimal." 

Some  bank  commenters  that 
supported  this  proposal  expressed 
concern  about  the  practice  of  claiming  a 
loss  tmder  this  proposal.  The  Qiicago 
Clearinghouse  Association  commented, 
"We  are  in  favor  of  assigning  risk  in  the 
payment  system  to  the  appropriate 
cause  of  that  risk,  but  are  concerned 
about  the  practicality  of  claiming  a  loss 
tmder  the  ctirrent  proposal.  With  so 
many  schedules  for  availability  and 
collection,  proving  responsibility  for  loss 
will  be  difficult  "Hiis  makes  it  unlikely 
that  any  but  large-dollar  losses  will  be 
contested.  We  suggest  that  a  method  be 
developed  within  the  normal  return 
system  for  a  depositary  bank  to  claim  a 
loss  and  receive  compensation."  Prime 


Bank,  Grand  Rapids,  Michigan,  stated, 
"The  Federal  Reserve  should  take 
meastires  to  accommodate  diese  banks 
who  have  suffered  such  Uability  and 
losses  to  easily  recoup  these  losses  from 
the  payable  bank." 

Some  credit  unions  expressed  limited 
support  for  the  proposal  shifting  the  risk 
of  loss  to  the  bank  on  wUch  a  payable 
through  check  is  written.  The  Family 
Community  Credit  Union,  Charies  City, 
Iowa,  commented  that  this  proposal  "is 
also  a  proposal  that  could  be  workable 
for  credit  unions.  Either  one  of  these 
proposals  (the  conspicuous  labeling 
proposal  or  the  proposal  shifting  the  risk 
of  loss  to  the  bank  on  which  the  payable 
through  check  is  written]  wotild  not 
require  the  expense,  equipment  and  staff 
that  the  other  two  would  require." 

The  Chase  Manhattan  Corporation, 
New  Yoric  New  York,  a  major  payable 
through  processor,  stated,  "Of  die  four 
approaches  the  Board  has  proposed. 
Chase  prefers  this  approach  becatise  it 
would  provide  an  effective  means  of 
protecting  depositary  banks  from  the 
risk  of  loss  for  return  of  bank  payable 
through  checks  without  dismantling  the 
present  efficient  and  cost  effective 
payable  through  system." 

Some  commenters  suggested  that  the 
proposal  be  modified  to  limit  the  risk 
that  could  be  allocated  to  the  bank  on 
which  the  check  is  written.  The  Credit 
Union  National  Association  generally 
supported  a  modified  version  of  the 
proposal.  CUNA  commented.  "Credit 
unions  shoidd  only  assume  actual  direct 
losses  caused  by  a  delayed  return  from 
a  payable  through  bank;  that  is.  only 
losses  of  amounts  that  exceed  die  $100 
next-day  availability  rule  and  are  tmder 
the  $2,500  amount  covered  by  the  large- 
dollar  item  notice  requirements  of  the 
Regulation." 

Under  the  proposed  rule  to  shift  the 
risk  of  loss,  the  bank  on  which  the  check 
is  written  would  only  be  responsible  for 
losses  that  occurred  between  the  time 
that  the  check  would  have  been  required 
to  be  returned  if  returned  expeditiously 
by  that  bank  and  the  actual  time  that  it 
takes  to  return  the  check  from  the 
payable  through  bank.  If  the  payable 
through  bank  complies  with  the  current 
notice  of  nonpayment  reqtiirement  for 
returned  checks  of  $2,500  or  more  and 
the  depositary  bank  takes  action  to 
minimize  its  risk  upon  receipt  of  the 
notice,  no  loss  should  occur  that  could 
be  allocated  to  the  bank  on  which  the 
check  is  written.  U  die  depositary  bank 
takes  no  action  upon  receipt  of  the 
notice,  it  may  be  liable  for  losses 
incurred  under  the  liability  provisions  of 
S  229.38(a).  Thus,  the  Board  does  not 
believe  it  is  necessary  to  modify  the  rule 
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to  address  CUNA's  suggestion  that 
liability  should  only  apply  to  those 
checks  that  are  less  than  $2,500  and  thus 
not  covered  by  the  notice  of 
nonpayment  requirements. 

CUNA  also  suggested  that  the 
allocation  of  liability  be  limited  to  only 
those  amounts  that  exceed  the  $100 
next-day  availability  rule.  The  Act  and 
Regulati(Ni  CC  require  depositary  banks 
to  provide  next-day  availability  for  the 
first  $100  of  the  aggregate  amount  of  a 
customer's  check  deposits  made  during 
a  banking  day.  Hie  proposed  rule  would 
only  shift  the  risk  of  loss  to  the  bank  on 
which  the  chedi  is  written  in  cases 
where  the  loss  would  not  have  occurred 
is  the  check  had  been  returned  under  the 
local  time  frame.  If  losses  occurred 
because  the  depositary  bank  made 
funds  available  for  withdrawal  before  it 
could  learn  of  a  local  return,  such  losses 
would  not  be  shifted  to  the  bank  on 
which  the  payable  through  check  is 
written.  In  addition,  because  a 
customer's  check  deposit  may  include  a 
mixture  of  payable  through  diecks  and 
other  checks,  the  Board  does  not  believe 
it  would  be  appropriate  to  release  the 
bank  on  whidi  the  payable  through 
chedc  is  written  from  liability  for  the 
first  $100  of  a  day's  deposit. 

The  Board  had  specifically  requested 
comment  on  what  standard(s]  should  be 
applied  to  determine  whether  the  return 
from  a  nonlocal  payable  through  bank 
took  longer  than  would  have  been 
required  if  the  check  had  been  returned 
expeditiously  by  the  bank  on  which  the 
check  is  written.  Regulation  CC  requires 
banks  to  return  checks  expeditiously.  It 
allows  banks  to  utilize  two  tests  to 
determine  whether  a  check  has  been 
returned  expeditiously.  Under  the  two- 
day/four-day  test,  a  dieck  is  returned 
expeditiously  if  a  local  check  is  received 
by  the  depositary  bank  on  or  before  the 
second  business  day  after  the  banking 
day  on  which  the  check  was  presented 
to  the  paying  bank  or  if  a  nonlocal  check 
is  received  by  the  depositary  bank  on  or 
before  die  fourth  business  day  after  the 
banking  day  on  which  the  check  was 
presented  to  the  paying  bank.  Under  the 
forward  collection  test,  a  check  is 
returned  expeditiously  if  a  paying  bank 
sends  the  returned  check  in  a  maimer 
that  would  ordinarily  be  used  by  a  bank 
in  the  paying  bank's  community  to 
collect  a  chedc  drawn  on  the  depositary 
bank.  Generally,  this  test  would  be 
satisfied  if  a  transportation  method  or 
collection  path  is  used  for  returns  that  is 
comparable  to  that  used  for  forward 
collection. 

Several  b«uik  commenters  faidicated 
concern  over  the  practicality  of  claiming 
a  loss  under  the  proposal,  indicating  that 


it  would  be  particularly  difficult  to  prove 
responsibility  for  loss  under  the  forward 
collection  test  Several  credit  union 
commenters,  inclucttng  CUNA  suggested 
that  both  tests  be  applicable.  The  Board 
believes  that  the  two-day/four-day  test 
provides  a  measurable  standard  to 
ascertain  whether  the  return  of  the 
payable  through  check  is  expeditious.  In 
contrast,  the  determination  of  whether 
return  of  a  check  is  expeditious  under 
the  forward  collection  test  is  made 
based  on  the  manner  by  which  the 
paying  bank  returned  the  check,  rather 
than  the  time  within  which  the 
depositary  bank  received  the  return. 
Since  a  payable  through  bank  nonlocal 
to  the  bank  on  which  the  check  is 
written  would  not  «se  the  same  manner 
of  return  as  that  used  by  the  bank  on 
vtrhich  the  check  is  written  to  collect 
checks,  the  forward  collection  test  could 
not  be  used  as  a  standard  for 
expeditious  return  by  the  payable 
through  bank. 

Bank  commenters  opposed  to  the 
proposal  shifting  the  risk  of  loss  to  the 
bai^  on  which  &e  payable  through 
check  is  written  stated  that  this  proposal 
does  not  address  the  operational 
problem  of  identifying  payable  through 
checks.  Eastover  Bank  for  Savings, 
Jackson,  Mississippi,  stated,  "Shifting 
the  risk  of  loss  is  not  enough.  This  will 
simply  lead  to  many  operational 
difficulties  in  identifying  these  checks 
and  will  not  aid  in  reaching  the  goal  of  a 
more  speedy  check  collection  and  return 
processing  system."  First  Virginia  Banks 
commented,  "First  Virginia  does  not 
favor  this  proposal,  as  it  will  only  serve 
to  increase  Late  Return  Claims,  litigation 
expenses,  and  does  not  allow  for 
expedited  processing  of  these  items." 

A  number  of  credit  union  commenters 
that  opposed  the  proposal  expressed 
concern  about  its  implementation.  The 
Southern  Nevada  State  Savings  &  Credit 
Union,  Las  Vegas,  Nevada,  described 
this  proposal  as  complicated  and 
unmanageable.  It  commented,  "*  *  * 
strict  time  hmits  would  have  to  be 
imposed  on  the  receiving  banks  as  well 
as  a  detailed  record  keeping,  timed, 
system  that  would  record  the  flow  of  the 
items.  Otherwise,  anytime  there  was  A 
DISPUTE  for  a  loss,  we've  never  had 
one  in  20  years,  the  receiving  institution 
could  simply  claim  a  delayed  processing 
schedule.  A  tracking  mechanism  would 
be  required."       | 

A  small  number  of  credit  union 
commenters  stated  that  they  did  not 
think  this  proposal  was  necessary.  The 
Navy  Federal  Credit  Union.  Merrifield, 
Virginia,  commented.  "We  are  not 
aware  of  any  evidence  of  actual  losses 
which  would  justify  the  presumed  need. 
Without  further  jastifications,  no  change 


to  the  liability  assignments  is 
recommended."  A  few  credit  union 
commenters  indicated  that  the  payable 
through  bank  should  be  responsible  for 
the  loss  instead  of  the  credit  union. 

The  Board  is  adopting  the  proposal 
shifting  risk  of  loss  to  the  bank  on  which 
the  payable  through  check  is  written. 
The  test  for  expeditious  return  under 
this  final  rule  will  be  based  on  the  two- 
day/four-day  test  under  9  22g.30(a)(l)  of 
the  regiilation. 

The  Board  also  requested  comment  on 
the  appropriate  lead  time  for 
implementation  of  the  proposal. 
Althou^  CUNA  indicated  that  a  one- 
year  lead  time  would  allow  credit 
unions  that  issue  payable  through  drafts 
sufficient  time  to  modify  their  insurance 
coverage  to  cover  any  increased  risk  of 
loss,  CUNA  commented  that  the  risk  of 
loss  associated  with  bank  payable 
through  checks  is  virtually  nonexistent 
On  the  other  hand,  many  bank 
commenters  indicated  that  this  proposal 
should  be  implemented  immediately. 
The  Board  believes  that  insurance 
coverage  can  be  obtained  in  less  than 
one  year.  In  any  event  variations  in  the 
effective  date  of  this  proposal  should 
have  minimal  effect  oa  the  banks  on 
which  payable  through  checks  are 
written.  Therefore,  this  proposal  will 
become  effective  six  months  after 
adoption. 

Require  bank  payable  through  checks 
to  be  presentable  locally  and  bear  a 
local  routing  number  in  the  MICR  line. 
Commenters  on  the  interim  rule 
expressed  concern  about  the  operational 
problems  posed  by  the  court  ruling  and 
interim  amendments.  They  indicated 
that  the  Boardshould  require  credit 
unions  to  encode  their  own  routing 
numbers  on  their  cheeks  or  that  of  a 
local  payable  through  bank. 

The  Board  specifically  requested 
comment  on  the  cost  savings  to 
depositary  banks  and  the  costs  to  banks 
issuing  payable  through  checks  so  that 
the  benefits  and  costs  of  this  proposal 
could  be  more  fully  assessed.  Seven 
hundred  twenty-two  comment  letters 
addressed  this  proposal.  Two  hundred 
eighty-two  commenters  si^jported  this 
proposal  and  440  commenters  opposed 
this  proposal. 

The  commenters  in  support  of  the 
proposal  to  require  a  load  routing 
number  in  the  MICR  line,  predominandy 
banks,  described  it  as  the  only  practical 
solution  to  their  opemtional  problems 
and  risk  concerns.  Several  supporters 
also  noted  that  the  ptoposal  would 
reduce  confusion  for  the  consvoner.  The 
American  Bankrav  Association  stated, 
"Currently,  there  is  no  practical  or 
comprehensible  way  to  describe  to  a 
consumer  how  to  distinguish  between 
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local  and  nonlocal  checks  and  payable 
through  checks  except  to  advise  them 
generally  to  inquire  when  they  deposit  a 
payable  through  check.  The  proposal 
will  allow  consumers  simply  to  refer  to 
the  MICR  line  to  ascertain  whetiier  a 
deposit  is  subject  to  a  local  or  nonlocal 
check  hold." 

Several  commenters  in  support  of  this 
proposal  discussed  how  it  relates  to  the 
intent  of  Regulation  CC.  The 
Independent  Bankers  Association  of 
America  commented,  "We  believe  that 
requiring  a  local  payable  through  bank 
is  most  consistent  with  tiie  Act's  linkage 
between  the  availability  of  bmda  and 
the  time  it  takes  to  collect  and  return  a 
check."  Great  Western  Financial 
Corporation.  Beverly  Hills,  California, 
stated,  "By  requiring  bank  payable 
through  checks  to  be  presentable  locally 
and  bear  a  local  routing  number  in  the 
MICR  line.  Great  Western  believes  that 
the  problems  associated  with  the 
acceptance  for  deposit  of  payable 
through  checks  will  be  addressed,  the 
intent  of  Regulation  CC  will  be  upheld 
and  the  best  interests  of  the  consumer 
will  be  served." 

Continental  Bank.  Chicago,  Illinois, 
stated,  "Any  proposal  that  does  not 
allow  banks  to  rely  on  the  MICR  line 
will  slow  the  automated  check  clearing 
process  considerably  and  thus  retard  the 
goals  set  by  EFAA.  As  the  Board 
observes,  payable  through  checks 
account  for  less  than  3%  of  the 
processed  check  volume  *  *  *.  Any 
proposal  that  does  not  allow  a  bank  to 
rely  on  the  MICR  line  will  slow  down 
the  processing  of  the  97%  remainder  of 
the  checks  wldch  today  are  being 
efficiently  processed.  (This  proposal) 
not  only  confirms  the  axiom,  'if  it  ain't 
broke,  don't  fix  it'  it  also  encourages 
credit  unions  to  process  their  items  in  a 
maimer  that  will  enhance  the  goals  of 
EFAA  *  *  *  (This  proposal)  thus  places 
the  cost  of  expeditiously  processing 
payable  through  checks  on  the  segment 
of  the  industry  that  enjoys  the  benefit 
and  in  addition,  encourages  high  speed 
automatic  processing  of  checks 
consistent  with  the  gocds  of  EFAA" 

Commenters  explained  that  the 
primary  benefit  of  this  proposal  would 
be  to  eliminate  problems  in  determining 
proper  availabiUty  by  allowing  banks  to 
rely  on  the  routing  number  encoded  in 
the  MICR  line.  The  Bank  Administration 
Institute  stated  that  this  proposal  is  "the 
most  comprehensive  solution  to  the 
problem.  It  reduces  risk  by  providing  a 
local  clearing  and  return  mechanism  for 
checks  that  must  be  treated  as  local  for 
check  holds.  It  also  simplifies 
compliance  because  depository 
institutions  would  be  able  to  rely  on  the 
routing  number  to  identify  the  local 


check  processing  region,  either  by  visual 
inspection  or  automated  means."  First 
Virginia  Banks  stated,  "First  Virginia 
favors  this  proposal  as  it  allows  for 
automated  processing  and  expedites  the 
check  collection.  It  will  eliminate  as 
much  human  intervention  as  possible 
and  allows  payable  through  diecks  to 
be  handled  in  mainstream  processing 
and  not  as  exception  items." 

Without  the  ability  to  rely  on  the 
routing  number  to  deteimine  whether  a 
check  is  local  or  nonlocal  and  thus 
deteimine  the  appropriate  holds,  a  bank 
must  develop  alternative  procedures  to 
identify  payable  through  checks  and 
place  the  appropriate  holds  on  such 
checks.  These  procedures  indude  (1) 
having  the  teller  identify  and  outsort 
payable  through  checks  as  they  are 
deposited  so  £at  holds  can  tie  manually 
applied;  and  (2)  identifying  the  routing 
numbers  of  nonlocal  payable  through 
banks  *  and  assigning  local  availabilify 
on  an  automated  basis  to  all  checks 
destined  to  these  routing  numbers. 

Bank  commenters  noted  that  requiring 
a  local  routing  number  in  the  MICR  line 
was  the  only  proposal  that  placed  the 
time  and  expense  of  processing  payable 
through  checks  on  the  bank  on  which 
the  checks  are  written.  Branch  Counfy 
Bank,  Coldwater,  Michigan,  commented. 
"The  requirement  to  make  bank  payable 
through  checks  bear  a  local  routing 
number  is  the  only  one  whidi  places  the 
time  and  expense  of  processing  where  it 
rightly  belongs." 

Bank  commenters  stated  that  it  was 
difficult  to  estimate  the  operational  cost 
savings  that  would  result  if  this  proposal 
were  adopted.  AmSouth  Bank, 
Birmingham.  Alabama,  estimated  that 
its  annual  dollar  cost  in  teller  staffing  to 
implement  a  manual  inspection 
approach  to  payable  through  checks 
would  be  $6,607,500.  Bank  One  stated, 
"There  is  a  cost  avoidance  (through 
requiring  a  local  routing  number  in  the 
MICR  line)  of  about  $225,000  per  year. 
This  is  the  labor  expense  we  woiUd 
incur  if  we  have  to  visually  inspect  all 
items  deposited,  and  manually  make 
float  adjustments  for  share  draft  or 
payable  through  items."  Citicorp,  New 
York,  New  York,  stated,  "As  for  the 
costs  assodated  with  the  proposal,  it  is 
practically  impossible  to  provide 
meaningfully  accurate  figures;  it  is  not 
unreasonable,  however,  to  project  some 
figures  based  on  the  check  collection 
process  itself.  For  the  banking  industry 
nationwide  (not  induding  credit  unions 
and  the  processors),  Citicorp  estimates 
that  it  would  take  a  teller  approximately 
two/three  seconds  to  determine  whether 


*  A  (urvey  by  Board  staff  identified  65  routing 
numbers  that  are  used  on  bank  payable  through 
checks. 


or  not  an  item  is  payable  through  draft 
and  whether  or  not  it  is  local  based  on 
an  examination  of  the  check  itself.  *  *  * 
Factoring  in  the  number  of  tellers 
employed,  their  hours,  salary,  other 
benefits  and  the  approximate  total 
number  of  items  processed  by  all  banks 
in  the  course  of  a  year,  we  would  project 
a  cost  figure  of  five  hundred  miUion 
dollars  *  *  *  for  the  banking  community 
to  comply  with  the  regulation  as 
amended  as  a  result  of  the  CUNA  suit- 
absent  adoption  of  the  proposed 
amendments." 

This  estimate,  however,  assumes  that 
all  banks  apply  differential  holds  to 
deposits  of  locial  and  nonlocal  checks,  as 
permitted  in  the  regulation.  According  to 
a  study  conducted  by  the  Bank 
Administration  Institute,  83  percent  of 
all  banks  provide  immediate  or  next-day 
availabilify  with  the  option  to  apply 
holds  on  a  case-by-case  or  exception 
basis.  The  BAI  study  is  corroborated  by 
surveys  conducted  by  trade  assodations 
in  coordination  with  the  Federal 
Reserve,  which  indicated  that  75  percent 
of  banks  provide  immediate  or  next-day 
availabilify  with  the  option  to  apply 
holds  on  a  case-by-case  or  exception 
basis.  Applying  case-by-case  holds 
generally  entaUs  manual  intervention  to 
determine  those  checks  on  which  holds 
should  be  imposed.  Thus,  the  need  for  a 
method  to  apply  automated  holds 
appears  to  be  limited  to  a  minorify 
(approximately  20  percent)  of  banks. 
Even  though  only  a  small  number  of 
banks  place  differential  holds,  these 
banks  are  often  laige  and  represent  a 
greater  proportion  of  all  checks 
deposited. 

By  imposing  differential  holds  for 
local  and  nonlocal  checks,  these  banks 
have  indicated  a  high  level  of  concern 
about  the  risk  of  making  funds  available 
for  withdrawal  before  learning  whether 
a  check  has  been  returned.  The  Board 
recognizes  that  by  not  adopting  the 
proposal  requiring  local  routing  numbers 
for  payable  through  checks,  a  depositaiy 
bank  electing  to  grant  local  availabiUfy 
for  all  checks  drawn  on  the  routing 
numbers  of  nonlocal  payable  through 
banks  would  increase  this  risk  by 
granting  local  availabilify  for  checks 
that  would  not  be  subject  to  the  local 
schedules  under  the  regulation.  In 
addition,  banks  applying  differential 
holds  are  subject  to  litigation  risk  and 
could  be  liable  for  exceeding  the 
maximum  availabilify  schedules  if  they 
do  not  grant  local  availabiUfy  for  a 
payable  through  check  bearing  a 
nonlocal  routing  number.  Inaccurate 
assignment  of  availability  could  result 
when  a  teller  makes  errors  in  outsorting 
payable  through  checks  or  when  the 
bank  fails  to  accurately  identify  all 
nonlocal  banks  acting  as  payable 
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throu^  banks  for  local  banks.  The 
Board  believea  that  a  deporitaiy  bank 
can  con^  these  risks  tbroog)!  its 
diligent  appUcatiao  of  the  process  it 
chooses  to  use  in  applying  holds  to 
assure  that  it  grants  local  availability  for 
payable  Arouj^  checks  issued  by  local 
banks. 

Commenters  in  support  of  the 
proposal  requiring  local  routing  numbers 
also  indicated  that  tbey  would  receive 
faster  availability  and  incur  loww 
collection  costs  for  payaUe  dirough 
checks  drawn  on  local  banks  under  this 
proposal  than  they  can  receive  when 
sending  the  chedu  to  the  nonlocal 
payable  through  bank  for  collecticm. 
Suntrust  Service  Corporation,  Orlando, 
Florida,  stated.  "Current  volume  from 
Suntrust  Service  Corporation  Florida 
Operations  to  Just  the  New  York  and 
MinneapoUs  share  draft  processors  is 
approximately  6,SOa0OO  items  per  year 
at  a  cost  over  $20,000.00  per  year  for 
transportation  expenses." 

Some  bank  commenters  noted  that 
this  proposal  would  limit  delayed 
disbursonent  These  commenters 
indicated  that  the  credit  unions  using 
nonlocal  payable  through  banks  have  an 
unfair  float  advantage  over  other  banks. 
The  Litchville  State  Bank,  Litchville, 
North  Dakota,  commented.  "For  the 
credit  unions  to  have  special  treatment 
is  to  give  the  banks  and  savings  and 
loans  unfair  treatment  Please  make  the 
laws  the  same  for  all."  The  president  of 
the  Citizens  Bank  of  Oviedo,  Oviedo, 
Florida,  commented,  "*  *  *  I  think  it 
should  be  illegal  for  any  financial 
institution  to  carry  its  clearing  account 
on  the  other  side  of  the  country  so  they 
can  take  advantage  of  float" 

Payable  through  banks  have  indicated 
that  many  collecting  banks  receive 
availability  for  payable  through  checks 
drawn  on  a  nonlocal  payable  through 
bank  equivalent  to  that  for  checks 
coUecteid  locally  by  sending  the  checks 
directly  to  the  nonlocal  payable  through 
bank,  llie  payable  through  banks 
indicated  mat  these  "direct  send" 
arrangements  can  only  be  cost  effective 
for  the  coUecfing  banks  when  sufficient 
volumes  are  being  delivered  to  one 
presentment  point  and  that  maintenance 
of  the  payabte  thiou^  system  is 
necessary  to  achieve  these  critical 
volume  levels. 

The  majority  of  die  banks  commented 
that  die  potential  risk  of  loss  and 
increased  exposure  to  fraud  is  also 
difficult  to  quantify.  Bank  of  America 
stated.  "The  greatest  potential  savings, 
however,  wtwld  not  he  op««tionaL  It 
would  result  fnm  the  reduced  exposure 
to  fraud  losses  *  *  *.  While  we  have  not 
attempted  to  estimate  the  fraud 
potential,  as  die  processor  of  an 


estimated  $850  million  per  year  in 
payable  through  share  drafts,  our 
exposure  is  evident."  Florida  National 
Bank,  Jacksonville,  Florida,  commented, 
"*  *  *  this  proposal  would  eliminate  the 
likelihood  that  thesa  checks  would 
becrane  vehicles  for  check  fraud.  It 
would  reduce  die  collection  time,  reduce 
overall  float  as  well  as  reduce  the  risk 
for  depository  banks." 

The  440  commenters  that  oi^posed  the 
proposal,  predominantly  crecUt  unions, 
indicated  that  requiring  payable  through 
checks  to  bear  a  looal  routing  number  in 
the  MICR  line  was  totally  unacceptable 
and  that  its  burden  and  high  costs  would 
far  outweigh  any  benefits.  Several 
commenters  questioned  the  justification 
for  the  proposal.  United  States  Senators 
Rudy  Boschwitz  and  David  Durenberger 
commented,  "*  *  *  the  Federal  Reserve 
has  yet  to  demonstiate  that  a  drastic 
step  such  as  local  KDCR  number  is 
necessary  in  order  to  address  perceived 
problems  with  the  payable-through 
system.  There  are  other  solutions  that 
should  be  explored  before  destroying  a 
system  that  works  well  for  credit 
unions."  The  Arizoaa  Credit  Union 
League,  Inc..  Phoenix,  Arizona,  stated, 
"*  *  *  there  is  no  evidence  that  the 
proposed  changes  are  warranted.  Indeed 
there  are  no  cases  of  fraud  or 
embezzlement  on  record  that  suggest 
problems  with  the  payable  through 
system  to  the  degree  suggested  by  the 
proposed  regulations."  CUNA 
commented  that  this  proposal  would 
"reduce  efficiencies  of  the  check 
collection  system  fay  creating  thousands 
of  additional  endpoints." 

Commenters  expressed  concern  that 
this  proposal  could  lead  to  the 
dismanUement  of  all  national  and 
regicHial  payable  throu^  systems  and 
thereby  result  in  the  loss  of  the 
efficiencies  gained  through  economies  of 
scale  achieved  from  these  systems.  They 
explained  that  the  payable  through 
share  draft  program  was  initiated  as  a 
means  for  credit  unions  to  provide  a 
checking  system  to  their  members  at  a 
reasonable  cost  Many  credit  unions 
stated  that  they  art  able  to  provide 
checking  services  only  through  the  use 
of  payable  through  processors,  which 
provide  efficient  processing  at  a  cost 
much  lower  than  in-house  processing. 
The  Sherwin-Williams  Employees  Credit 
Union,  Chicago,  Illinois,  stated,  "Credit 
unions  on  a  national  or  regional  payable 
through  program  skould  not  be  forced  to 
abandon  their  cost  efficient  tnmcated 
system.  This  system  has  woiked  well  for 
almost  15  years  and  has  allowed 
thousands  of  credit  unions  to  offer  share 
drafts  to  millions  of  their  members."  The 
Alpena  Alcona  Area  Credit  Union, 
Alpena,  Michigan,  commented.  "*  *  * 


the  dismantlement  of  the  payable 
through  system  would  deprive  members 
of  a  viable  service,  and  at  the  same  time 
increase  the  operational  costs  of  the 
credit  union — all  without  significant 
advantage."  The  Motorola  &nployees 
Credit  Union,  Schaumberg,  Illinois, 
stressed  that  it  chose  Travelers  Express 
as  its  payable  through  processor 
because  the  payable  through  program  is 
both  efficient  and  economical.  It  noted 
that  it  would  be  too  costly  to  convert  to 
in-house  or  local  processing  or  to 
arrange  for  local  intercept  points. 

Commenters  expressed  concern  that 
local  processors  would  not  be  able  to 
provide  the  truncation  services  currently 
provided  by  the  major  payable  through 
processors.  They  described  the  current 
tnmcation  system  as  very  cost  efficient 
H&E  Telephone  Federal  Credit  Union, 
Rochelle  Park,  New  jersey,  noted  that  it 
previously  used  local  banks  to  dear  its 
checks  but  switched  to  a  national 
processor  that  was  superior.  Problems 
with  its  local  bank  incltided;  "(1)  The 
return  of  actual  checks  to  us  which 
resulted  in  a  mountain  of  paper  and 
work  to  organize  data;  (2]  poor  reporting 
capabilities  and  longer  time  lags  for 
information  availability;  and  (3)  more 
costly  service  charges." 

Credit  union  commenters  cited  two 
costs  of  implementing  the  proposal 
requiring  local  routing  numbers  on 
payable  through  checks.  First  credit 
unions  and  other  banks  issuing  payable 
through  checks  would  be  required  to 
either  convert  to  in-hoase  processing  or 
establish  a  local  presentment  point  for 
their  payable  through  checks.  They 
commented  that  these  alternatives 
would  be  so  costly  that  the  continued 
share  draft  service  would  not  be  cost 
effective  and  would  result  in  their 
imposing  excessive  feas  on  their 
members.  Many  commenters  stated  that 
an  in-house  system  would  not  be 
economically  feasible  because  of  their 
small  size  and  volume.  The  IBEW 
Federal  Credit  Union,  Knoxville, 
Tennessee,  commented  that  conforming 
"to  the  proposed  amendments  would  be 
cost  prohibitive  due  to  increased 
processing  costs,  risk  mvolved,  and 
additional  staff  and  data  processing 
needs." 

The  City  of  Huntington  Federal  Credit 
Union,  Huntington,  West  Virginia, 
indicated  that  a  local  bank  estimated 
that  it  would  charge  approximately 
$30,000  per  year  to  process  the  credit 
union's  share  drafts,  compared  to  an 
annual  charge  of  approximately  $10,300 
assessed  by  Chase  Manhattan  Bank  to 
perform  similar  services.  Another  credit 
union  estimated  that  oorrent  share  draft 
accoimt  fees  charged  to  credit  union 
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members  would  triple  if  the  credit  union 
closed  and  they  were  forced  to  use  local 
banks.  A  third  credit  union  with  850 
share  draft  accounts  indicated  that  its 
per  account  cost  would  increase  an 
estimated  $41.41  annually  as  a  result  of 
this  proposal.  A  credit  union  that  uses 
the  Travelers  Express  payable  through 
draft  processing  service  stated  that  its 
average  per  item  cost  is  $.06  and  the 
time  required  to  receive  and  post 
accoxmts  is  less  than  one  hour  per  day. 
This  credit  union  estimated  that  this 
proposed  amendment  would  require  the 
purchase  of  additional  equipment 
costing  approximately  $^,000  and  the 
addition  of  one  staff  person  at 
approximately  $15,000  per  year. 

Commenters  also  noted  diat  a  second 
type  of  cost  associated  with  the 
proposal  is  the  cost  of  reissuing  checks 
to  customers.  In  addition  to  the  cost  of 
reissuing  check  stock,  a  change  in 
routing  number  requires  the  additional 
co9t  of  dual  processing  during  the 
transition  period  when  the  processor 
must  process  checks  with  both  the  old 
and  new  routing  numbers.  The  cost 
associated  with  dual  processing  will 
vary  based  on  the  time  required  to 
replace  check  stock.  The  Board  believes 
that  banks  can  minimize  this  time 
through  diligent  instruction  to  its 
customers  in  reordering  and  using  new 
checks.  These  costs  would  either  be 
borne  directly  by  the  customer,  who 
would  have  to  pay  for  new  check  stock, 
or  indirectly  by  the  customer  through 
increased  service  charges  imposed  by 
the  bank  that  bore  the  cost  of  replacing 
the  check  stock. 

In  addition  to  the  cost/benefit 
analysis,  the  Board  considered  the 
competitive  implications  of  this 
proposal.  Tliis  analysis  included 
competitive  factors  vis-a-vis  credit 
unions  vs.  commercial  banks.  Credit 
union  commenters  indicated  that 
because  this  proposal  has  the  effect  of 
limiting  a  credit  union's  dioice  of 
payable  through  bank,  its  adoption 
could  prompt  local  banks  to  raise  their 
fees.  In  adcfition,  many  credit  unions 
believe  that  local  banks  may  not  have 
the  incentive  to  keep  costs  down  for  die 
credit  union  issuing  payable  through 
checks  because  many  of  these  local 
banks  are  competing  for  the  same 
customer  accounts  as  those  held  by  the 
credit  union.  The  Redford  Township 
Community  Credit  Union,  Redford, 
Michigan,  stated,  "This  proposal  would 
eliminate  most  of  the  competition  which 
is  a  healthy  situation  for  cost  control." 

Some  credit  unions  indicated  that  diey 
had  no  local  processing  options.  The 
Fort  Harrison  VAF  Federal  Credit 
Union,  Fort  Harrison,  Montana,  stated. 


"*  *  *   there  is  no  Montana-based 
processing  point  at  this  time  and  one 
could  not  be  set  up  within  the  one  year 
deadline."  The  Jackson  USDA  Federal 
Credit  Union,  Jackson,  Mississippi, 
commented  diat  "diere  are  no  banks  in 
the  state  of  Mississippi  diat  we  know  of 
that  will  process  share  drafts  for  credit 
unions."  The  manager  of  the  Jackson 
USDA  FCU  contacted  two  local  banks 
about  processing  share  drafts  and  was 
informed  that  their  market  studies 
indicated  there  would  be  insufficient 
credit  union  share  draft  volume  to  make 
the  share  draft  processing  profitable. 

Other  comments  indicated  that  the 
competitive  issues  between  commercial 
banks  and  credit  unions  are  broader 
than  the  issues  raised  by  these  payable 
through  check  proposals.  Bank 
commenters  indicated  that  the  credit 
unions'  tax-free  status  and  liberal 
common  bond  restrictions  give  the 
credit  unions  an  unfair  advantage  in 
competing  for  customers,  which  is  only 
exacerbated  by  the  credit  unions'  ability 
to  issue  payable  through  checks. 

Commenters  also  noted  that  this 
proposal  would  have  an  anti- 
competitive effect  on  consumers  by 
limiting  choice  of  bank.  The  majority  of 
small  credit  unions  that  commented  on 
this  proposal  indicated  that  they  would 
have  to  discontinue  their  share  draft 
programs  if  the  proposal  were  adopted 
because  they  would  be  unable  to 
finance  the  increased  human  and 
equipment  resource  requirements.  They 
expressed  concern  that  they  would  no 
longer  be  able  to  offer  a  low  cost 
checking  alternative  to  lower  income 
customers.  The  Pennsylvania  Mennonite 
Federal  Credit  Union,  Scottdale, 
Pennsylvania,  stated.  "In  ^s  day  when 
the  U.S.  Congress  is  considering  'lifeline 
banking'  and  providing  basic  financial 
services  that  ordinary  people  can  afford, 
we  find  it  incongruous  for  a  major 
organization  sudi  as  the  Federal 
Reserve  System  to  mandate  regulations 
which  will  either  increase  the  cost  of 
these  services  to  our  members  or  result 
in  their  discontinuance  altogether." 

The  Newark  Aerospace  Federal 
Credit  Union,  Heath,  OUo,  commented, 
"A  lifeline  no  service  charge  share  draft 
account  might  no  longer  be  available  to 
many  of  our  members  because  of 
increased  cost  If  we  could  not  afford 
the  necessary  equipment  2,200  members 
would  lose  their  share  draft  accounts 
and  be  forced  to  open  checking  accounts 
at  banks.  Recent  reports  indicate  the 
average  checking  account  costs  the 
consumer  close  to  $200  annually." 
Congressmen  Frank  Annunzio  and 
Bruce  Vento  stated,  "We  believe  the 
Board  has  consistendy  failed  to  balance 


the  adverse  effects  such  a  proposed 
amendment  will  have  on  the  medium  to 
small  credit  unions  and  dieir  life-line 
services,  such  as  share  drafts.  Instead 
the  Board  cited  unsubstantiated 
allegations  of  fraud  and  operation 
difficulties  as  its  basis  for  requiring  such 
a  proposed  amendment  to  Regulation 
CC." 

Credit  unions  and  payable  thrmigh 
processors  noted  that  this  proposal 
would  have  an  anti-competitive  impact 
by  limiting  processing  choice.  The 
Dearborn  Federal  Credit  Union. 
Dearborn,  Michigan,  stated.  "Dearborn 
Federal  believes  that  every  credit  union 
should  have  the  right  to  dioose  the  most 
efficient  and  cost  effective  system 
available."  The  Chase  Manhattan 
Corporation  stated,  "If  this  approach 
were  implemented,  the  Federal  Reserve 
System  with  its  extensive  processing 
facilities  and  resources  in  every  check 
processing  region  would  have  a 
competitive  advantage  over  private 
sector  providers  in  offering  a  national 
truncation  service." 

The  Board  believes  that  provision  of 
truncation  services  by  the  Federal 
Reserve  Banks  and  other  private  sector 
providers  should  help  facUitate  the 
payable  through  system  by  expediting 
the  delivery  of  check  information  to  the 
payable  through  bank,  thereby  allowing 
the  payable  through  bank  to  provide 
more  efficient  cost-effective  payment 
services  to  credit  unions.  The  Federal 
Reserve  encourages  private  sector 
participation  in  providing  truncation 
services,  and  the  Reserve  Bfuiks 
developed  their  truncation  service  in 
coordination  with  private  sector 
truncation  service  providers  through  the 
National  Association  for  Check 
Safekeeping,  which  has  expressed  an 
interest  in  supporting  the  payable 
through  system  by  means  of  truncation. 

A  few  commenters  noted  that  this 
proposal  could  be  difficult  to  enforce 
because  some  credit  union  members 
order  their  own  drafts  from  printing 
companies  and  they  would  be 
individually  responsible  for  ensuring 
that  their  drafts  have  the  proper  routing 
number  in  the  MICR  lin&  A  small 
number  of  commenters  identified  as 
another  potential  problem  that  some 
members  would  be  reluctant  to  throw 
away  unused  drafts  even  if  new  drafts 
were  issued  free  of  charge. 

The  National  Association  for  Chedi 
Safekeeping  (NACS)  proposed  an 
alternative  to  this  proposal  NACS 
proposed  use  of  the  8000  series  of 
routing  numbers  to  identify  checks  that 
are  payable  diroug^  a  bank  nor  kicated 
in  the  same  check  processing  region  as 
the  issuer  of  the  chedc  NACS  noted  that 
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the  only  current  use  of  the  8000  series  is 
for  travellers  checks. 

Under  the  NACS  proposal,  the  first 
digit  of  the  routing  number  would  be  the 
number  8,  identifying  the  8000  series. 
The  second  and  third  digits  would 
identify  the  check  processhig  region  of 
the  bank  on  which  the  check  is  drawn. 
These  two  digits  could  be  the  number  01 
through  48,  identifying  one  of  the  48 
Federal  Reserve  check  processing 
regions.  The  fourth  and  fifth  digits 
would  identify  the  check  processing 
region  of  ^e  payable  throu^  bank. 
Again,  the  two  digits  could  be  01 
through  48  identifying  a  check 
processing  region.  The  sixth,  seventh, 
and  eighth  digits  would  identify  the 
particular  payable  through  bai^(s) 
within  each  dieck  processing  region. 
The  ninth  digit  would  be  the  check  digit 

NACS  stated.  "Depositary  banks 
could  easily  examine  the  8000  series 
number  and  determine  two  things. 
Banks  can  determine  where  to  send  the 
check  for  collection  and  the  funds 
availabiUfy  to  assign.  Only  banks  using 
payable  tl^ugh  processors  in  another 
check  processing  region  will  be  eligible 
for  an  8000  series  routing  number."  Use 
of  the  8000  series  of  routing  numbers 
would  enable  banks  to  use  automated 
equipment  to  read  the  MICR  line  to 
assign  funds  availabilify.  Several 
commenters  urged  the  Board  to  first 
research  the  NACS  proposal  further  if 
the  Board  planned  to  adopt  the  proposal 
to  require  that  payable  through  checks 
bear  a  local  routing  number  in  the  MICR 
line.  If  the  NACS  proposal  was 
determined  to  be  an  effective 
alternative,  the  commenters  urged  the 
Board  to  issue  the  proposal  for  public 
comment  to  determine  whether  it  could 
provide  Uie  same  benefits  to  depositary 
banks  as  the  local  routing  number 
proposal  without  disrupting  the  national 
payable  through  system. 

Board  staff  discussed  the  NACS 
proposal  with  industry  representatives, 
equipment  vendors,  and  check 
processing  staff  at  the  Federal  Reserve 
Banks.  Equipment  vendors  indicated 
that  use  of  the  8000  series  would  require 
equipment  upgrades  at  collecting  banks, 
and  that  purchase  and  installment  could 
take  up  to  two  years.  Federal  Reserve 
Bank  staff  indicated  that  this  proposal 
could  impact  sort  patterns,  memory 
capadfy  for  look-up  tables,  and 
processing  schedules. 

Adoption  of  the  NACS  proposal 
would  also  require  reissuance  of  all 
payable  through  checks.  Because  the 
Board  is  adopting  the  conspicuous 
labelii^j  requirement  at  this  time,  later 
adoption  of  the  NACS  proposal  would 
require  banks  issuing  payable  through 
checks  to  reissue  their  checks  twice. 


Two  reissuances  would  be  costly  and 
burdensome  for  these  banks  and  their 
customers. 

Adoption  of  the  NACS  proposal 
would  only  benefit  the  approximately  20 
percent  of  banks  with  blanket  hold 
policies.  The  proposal  would  not 
provide  incremental  benefits  to  the  large 
majorify  of  banks  that  generally  offer 
same-day  or  next-day  availabilify.  The 
NACS  proposal  would,  however,  impact 
all  collecting  banks  because  they  would 
have  to  upgrade  equipment  to  process 
these  checks.  Since  this  proposal  would 
only  benefit  the  minorify  of  banks  with 
blanket  hold  policies  and  would  be 
burdensome  for  credit  unions  and 
collecting  banks,  the  Board  believes 
there  is  not  sufficieBit  justification  to 
issue  the  NACS  proposal  for  public 
comment. 

Sovran  Financial  Corporation  also 
suggested  an  alternative  to  the  proposal 
requiring  payable  ftirough  checks  to 
bear  a  local  routing  number  in  the  MICR 
line.  Sovran  recommended  that  the 
"Board  consider  setting  a  specific  time 
limit — two  years — by  which  all  issuers 
of  payable  through  items  wishing  to 
obtain  better  acceptabilify  for  their 
items  in  the  local  marketplace  must 
convert  to  using  a  local  paying  agent  for 
tiie  items,  and  to  ensure  that  the  items 
bear  the  routing  number  of  the  local 
paying  agent.  Those  institutions  which 
beUeve  the  costs  of  increased 
acceptabiUfy  outweigh  the  benefits  will 
still  have  the  opportunify  to  use  a 
distantly  located  payable  through  bank, 
but  collecting  banks  will  also  have  the 
opportunify  to  grant  nonlocal  funds 
access  to  depositiag  customers  for  these 
items."  The  Act  does  not  give  the  Board 
the  authorify  to  lengthen  the  availabilify 
schedules,  which  would  be  the  result  of 
this  proposed  alternative. 

Travelers  Express  Company, 
Minneapolis,  Minnesota,  recommended 
two  alternatives  to  the  proposal 
requiring  a  local  routing  number  in  the 
MICR  line.  Travelers  suggested  using 
position  44  in  the  MICR  line  to  identify 
whether  payable  through  checks  are 
local  or  nonlocal.  The  Board  beUeves 
that  while  it  would  be  possible  to  use 
position  44  to  identify  whether  or  not  a 
check  is  a  payable  through  check, 
manual  intervention  would  still  be 
necessary  to  determine  whether  such 
dieck  is  local  or  nonlocal.  Thus,  this 
alternative  would  provide  only  marginal 
benefit  to  depositary  banks  and  should 
not  be  pursued  at  this  time. 

A  second  suggestion  by  Travelers 
Express  was  to  implement  "a 
requirement  that  payable  through  banks 
notify  their  local  Federal  Reserve  of 
every  routing  number  that  includes 
items  that  would  be  considered  local. 


The  Fed  could  then  publish  a  directory 
of  these  numbers.  This  would  permit 
automation  for  the  vast  majorify  of  the 
items  at  issue."  As  previously  indicated. 
Board  staff  developed  a  list  of  65  routing 
numbers  that  are  used  on  bank  payable 
through  checks.  The  Board  believes  that 
because  banks  may  begin  to  offer  or 
discontinue  payable  tlrough  services  at 
any  time,  maintaining  the  accuracy  of 
such  a  list  and  disseminating  updated 
information  to  all  depositary  banks 
would  be  difficult. 

Some  commenters  discussed  the 
appropriate  lead  time  for 
implementation  of  the  proposed 
requirement  that  bank  payable  through 
checks  bear  a  local  resting  number  in 
the  MICR  line.  The  majorify  of  the 
commenters  noted  that  the  proposed  one 
year  implementation  time  period  was 
too  short.  Oak  Ridge  Government 
Federal  Credit  Union,  Oak  Ridge, 
Tennessee,  commented,  "My  only 
suggestion  would  be  that  the 
implementation  date  be  extended  from 
12  to  24  months.  Any  Credit  union  that 
has  gone  through  the  oonversion  process 
already  will  tell  you  that  it  is  impossible 
to  accomplish  in  12  months,  and  that  is 
after  the  decision  is  made.  The  decision 
whether  to  go  with  a  local  third  party 
processor  or  in-house  can  take  3  to  6 
months." 

The  Board  did  not  find  reason  to 
believe  that  the  benefits  of  implementing 
the  proposal  to  require  payable  through 
checks  to  bear  a  local  routing  number  in 
the  MICR  line  outweigh  the  reported 
costs  of  implementation,  and  thus  is  not 
adopting  this  proposal. 

Authorize  direct  presentment  to  the 
bank  on  which  payable  through  checks 
are  written.  Currently,  the  law  is  unclear 
as  to  whether  a  bank  payable  through 
check  can  be  presented  directly  to  the 
bank  on  which  it  is  written  or  whether 
such  checks  must  be  presented  to  the 
payable  through  bank.  Expressly 
permitting  such  checks  to  be  presented 
directly  to  the  bank  on  which  they  are 
written  would  enable  banks  to  have 
such  checks  collected  and  returned 
locally,  and  thus  would  avoid  delays  in 
collection  and  return  that  might  occur 
when  the  depositary  bank  sends  the 
checks  to  nonlocal  payable  through 
banks. 

The  Board  specifically  requested 
comment  on  the  cost  and  operational 
burden  of  this  proposal  on  banks  that 
use  payable  through  checks,  the 
potential  cost  savings  to  depositary 
banks,  and  the  appropriate  lead  time  for 
implementation  of  this  proposal  if 
adopted.  Six  hundred  thirty-seven 
comment  letters  addsessed  this 
proposal.  One  hundred  seventy-two 
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commenters  supported  the  proposal  and 
465  commenters  opposed  it 

The  commenters  in  support  of  this 
proposal  commented  that  direct 
presentment  would  minimize  the 
potential  for  fraud.  National  City 
Corporation,  Cleveland,  Ohio, 
commented,  'To  the  extent  that  the 
proposal  is  employed,  it  would  allow 
baiUcs  to  determine  the  collectibility  of 
checks/drafts  in  less  time  than 
otherwise  would  be  the  case,  thereby 
reducing  the  risk  of  loss."  Hie  majority 
of  the  commenters  that  supported  the 
direct  presentment  proposal  indicated 
that  they  preferred  the  adoption  of  both 
the  proposal  requiring  a  local  routing 
number  in  the  MICR  line  and  the  direct 
presentment  proposal. 

A  number  of  commenters  indicated 
that  they  would  like  to  have  the  option 
of  direct  presentment  but  did  not 
indicate  if  they  would  actually  present 
directly  to  the  bank  on  which  the  checks 
are  written,  rather  than  to  the  payable 
through  bank,  if  this  proposal  were 
adopted.  The  Chicago  Clearinghouse 
Association  stated,  "The  Association 
supports  direct  presentment  of  payable 
through  items  to  the  paying  Institution 
as  an  optional  method  of  collecting  such 
items  *  *  *.  In  many  cases,  the  option  of 
direct  presentment  would  be  effective 
for  speeding  the  forward  collection 
process.  However,  we  recognize  that 
some  collecting  banks  may  not  wish  to 
exercise  tliis  option." 

A  small  number  of  commenters 
suggested  that  the  Federal  Reserve 
should  faciUtate  direct  presentment  The 
United  States  League  of  Savings 
Institutions  stated,  "Having  the  Federal 
Reserve  make  direct  presentments 
overcomes  the  cost  prohibitiveness  of 
having  individual  depositary  banks 
making  a  presentment  Concentrating 
payable-through  check  volume  at 
District  Federal  Reserve  Banks  makes 
this  direct  presentment  alternative  much 
more  feasible."  Continental  Bank 
commented,  "Our  support  for  this  option 
is  also  contingent  on  die  Fed  expanding 
its  current  fine-sort  option  to  facilitate 
the  direct  presentment  of  payable 
through  checks  to  the  "paying  bank'.  If 
this  Fed  expansion  is  not  achieved, 
there  would  be  no  economical  way  to 
get  the  payable  through  checks 
presented  directly  to  the  individual 
credit  iuiions." 

Bank  commenters  noted  that  direct 
presentment  would  be  used  primarily  by 
banks  that  have  both  the  resources  to 
perform  this  function  and  the  volume  to 
justify  the  expense.  The  Key  State  Bank, 
Owosso,  Michigan,  commented. 
"Allowing  banks  to  present  the  items 
directly  to  a  local  credit  union  is  only 
practical  if  sufficient  volume  allows  a 


separate  'break  out'  of  these  items  and 
ample  capacify  in  the  bank's  equipment 
is  available  for  a  separate  sort  of  these 
items." 

Commenters  noted  that  direct 
presentment  would  be  useful  in  the  case 
of  large-dollar  checks.  The  Bank 
Administration  Institute  commented, 
"Direct  presentment  does  make  sense, 
however,  in  the  case  of  large  dollar 
items.  It  is  not  uncommon  for  banks  to 
single  out  large  dollar  checks  for  special 
handling.  By  presenting  these  items 
directly,  a  bank  can  often  reduce  fioat 
by  accelerating  the  collection  of  funds.  It 
also  allows  baunks  to  determine  the 
collectibility  of  items  more  quickly, 
reducing  the  risk  of  loss."    - 

A  small  number  of  commenters  noted 
that  adoption  of  this  proposal  would 
simply  clarify  current  law  that  provides 
that  bank  payable  through  checks  can 
be  presented  directly  to  the  credit  imion. 
The  American  Bankers  Association 
stated,  "Currently,  old  case  law  and 
Article  3  of  the  Uniform  Commercial 
Code  (UCC)  might  suggest  that  a 
'drawee  bank'  [payor  bank]  may 
properly  refuse  to  pay  a  check  made 
payable  through  a  particular  bank  %^en 
the  check  is  not  presented  to  the  drawee 
by  that  bank.  However,  we  believe  that 
section  4-204(2)  of  the  UCC*  *  * 
already  authorizes  collecting  banks  to 
send  items  directly  to  the  payor  bank. 
The  Board  should  resolve  this  ambiguity 
by  stating  that  banks  may  present 
directly  to  the  bank  on  which  the  check 
is  written." 

The  credit  union  commenters  that 
opposed  this  proposal  indicated  that 
they  did  not  have  the  operational 
capabilities  to  handle  direct 
presentment  The  Salt  River  Project 
Federal  Credit  Union,  Phoenix.  Arizona, 
commented,  "Permitting  depositary 
institutions  to  present  a  payable  through 
share  draft  directly  to  credit  unions  for 
payment  will  create  additional 
operational  problems,  especially  for 
small  credit  unions.  Many  do  not  have 
the  personnel  nor  the  cash  on  hand  to 
respond  to  direct  presentment  They 
also  do  not  own  the  equipment  to  handle 
direct  presentment  and  would  be 
reduced  to  the  equivalent  of  clearing  all 
share  drafts  by  hJandl  This  was  the 
reason  the  payable  through  system  was 
set  up  in  the  first  place,  to  aUow  credit 
unions  to  offer  a  transaction  account 
without  the  costly  capital  investment  in 
personnel  and  equipment  The  proposed 
changes  would  de^^troy  their  ability  to 
offer  transaction  accounts  by  destroying 
the  system  that  allowed  them  to  offer 
those  accounts  in  the  first  place." 

The  Credit  Union  National 
Association  commented  that  this 
proposal  would  "dismande  the  credit 


union  payable  through  system,  thereby 
eUminating  share  draft  accounts  for 
members  of  1,500  to  ZJOOQ  small  credit 
unions.  Many  small  credit  unions  that 
could  afford  a  local  processing  option 
would  be  put  out  of  the  share  draft 
business  because  they  simply  cannot 
handle  direct  presentments.  (Many  of 
them  are  not  capable  of  handling  their 
own  on-us  items  without  depositing 
them  in  another  financial  institution.]" 

A  number  of  credit  union  commenters 
discussed  the  cost  implications  of  direct 
presentment  The  Billings  Health 
Affiliated  Federal  Credit  Union,  Billings. 
Montana,  stated.  "I  have  3  full  time 
employee's  (sic],  including  myself,  who 
handle  2,500  members.  We  could  not 
begin  to  do  the  direct  presentments. 
Expenses  involved  would  be  a  new  safe 
which  would  run  about  $8,000  to 
$10,000.00.  A  new  staff  person  at 
$12,000.00  per  year  and  any  expenses 
incurred  through  purchase  of  new 
electronic  equipment  My  net  income 
YTD  for  1988  is  $20,699.04. 1  am  sure  you 
can  see  that  to  make  the  required  staff 
increases  and  equipment  purchases 
would  just  not  be  feasible.  We  would 
most  definitely  have  to  drop  our 
program." 

A  few  credit  union  commenters 
discussed  the  transportation  costs  of 
this  proposal.  The  Missouri  Credit  Union 
League,  St.  Louis,  Missouri,  commented, 
"If  ^s  proposal  is  adopted,  credit 
unions  receiving  a  direct  presentment 
from  a  depositary  bank  would  have  to 
arrange  for  timely  deUvery  of  these 
items  to  the  payable  through  processor. 
Besides  being  a  logistical  problem  it  also 
creates  an  economic  burden.  At  a 
minimum,  checks  would  need  to  lie  sent 
by  overnight  courier  service  since  timely 
delivery  is  a  key  issue.  This  would  result 
in  a  minimum  daily  cost  per  credit  union 
of  approximately  $14.  The  daily  cost  to 
Missouri  credit  unions  would  be  $1,400 
under  this  method.  For  large  cash  letters, 
credit  unions  would  need  to  consider 
'next  flight  out'  arrangements.  The  daily 
cost  for  this  type  of  courier  service 
would  be  $1,000." 

The  majority  of  the  credit  union 
commenters  stressed  the  same  reasons 
for  opposing  the  direct  presentment 
proposal  as  they  used  in  explaining  their 
opposition  to  the  proposal  requiring  a 
local  routing  number  in  the  MICR  line. 
These  conunenters  cited  the  ccst,  lack  of 
operational  capability,  and  the  potential 
dismantlement  of  the  national  payable 
through  program  if  this  proposal  were 
adopted.  These  reasons  are  more  fully 
articulated  in  the  discussion  of  the 
proposal  requiring  bank  payable  through 
checks  to  bear  a  local  routing  number  in 
the  MICR  Une. 
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Bank  commentera  opposed  to  this 
proposal  commented  that  this  proposal 
does  not  facilitate  the  assignment  of 
availability  on  an  automated  basis.  The 
Maryland  National  Bank  commented. 
"Altihou^  we  conceptually  support  (the 
direct  presentment  proposal]  *  *  *  we 
could  not  support  this  option  in  terms  of 
an  actual  implementation  for  the 
following  reason:  Again,  this  option 
would  not  permit  the  automated 
processing  of  the  credit  union  drafts.  We 
believe  that  any  option  which  may 
require  special  nonautomated  check 
handling  will  only  weaken  the  check 
collection  system."  llie  Bank  of  Boston. 
Boston.  Massachusetts,  stated,  "The 
Bank  believes  that  this  proposal  is 
unworkable  since  it  does  not  relieve 
depository  institutions  from  the  onerous 
task  of  manual  identification  of  bank 
payable-through  drafts." 

Bank  commenters  also  noted  that 
direct  presentment  was  only  feasible  for 
large  organizations  because  the  majority 
of  banks  would  not  receive  enough 
share  draft  volume  from  one  credit 
union  in  one  day  to  make  direct 
presentment  worthwhile.  The  Alamo 
Savings  Association  of  Texas 
commented.  "This  is  not  a  practical 
alternative  because  of  the  transportation 
and  settlement  systems  that  would  have 
to  be  developed  to  accommodate  such 
direct  presentment" 

A  small  number  of  bank  commenters 
discussed  the  cost  implications  of  the 
direct  presentment  proposal.  Provident 
National  Bank.  Philadelphia. 
Pennsylvania,  commented.  "It  is  also  not 
a  feasible  alternative  because  of  the 
large  number  of  credit  unions  and  the 
costs  associated  with  direct  presentment 
(transportation,  cash  letter  processing 
and  transaction  costs).  In  addition  to 
these  costs  are  the  costs  associated  with 
the  manual  outsorting  of  items  and  the 
manual  intervention  in  those  systems 
used  to  assign  availability  to  customer 
deposits." 

Hie  Sovran  Financial  Corporation 
stated.  "*  *  *  to  operationally  effect 
direct  presentment,  we  must  manually 
sort  through  checks  (in  the  case  of  one 
major  payable  through  bank,  some 
30.000  items  per  day)  to  separate  out 
those  drawn  on  local  institutions.  To 
preserve  some  semblance  of  an  audit 
trail,  the  items  drawn  on  the  distant 
payable  through  processor,  would  have 
to  be  rerun  on  our  high  speed  check 
sorting  equipment,  and  another  cash 
letter  created.  The  smaller  groups  of 
items  dnvm  on  individual  local  issuing 
institutions  would  similarly  have  to  be 
rerun.  Depending  on  the  internal  cost 
structures  of  individual  banks,  the 
incremental  per^item  cost  to  rerun  these 


items  could  range  from  $0,005  to  $0,012 
cents  per  item  pass.  We  estimate,  given 
current  annual  volumes  of  payable 
through  drafts  cleared  through  one 
major  national  payable  through 
processor,  that  reprocessing  these  items 
would  cost  us  approximately  $70,000  per 
year — excluding  any  forward 
presentment  fees  that  we  might  also 
incur.  Reconcilement  and  adjustment 
costs  due  to  errors  following  bom  such  a 
manually  intensive  endeavor  would  rise 
as  well."  Bank  of  America  estimated 
that  the  cost  of  sorting  the  checks 
manually  for  direct  presentment  would 
be  $800,000  per  year. 

Very  few  commeaters  commented  on 
the  appropriate  lead  time  for 
implementation  of  diis  proposal. 
Suggested  time  frames  ranged  from 
immediately  upon  adoption  of  the 
amendment  to  three  to  four  years  after 
adoption. 

The  Board  believes  that  there  is  not 
sufficient  justification  to  clarify  by 
regulation  that  a  bank  payable  through 
check  can  be  presented  directiy  to  the 
bank  on  which  it  is  written.  Therefore, 
the  Board  has  not  adopted  this  proposal. 

Miscellaneous  Rtcommendations.  A 
number  of  commenters  suggested 
alternatives  other  than  the  proposals 
issued  by  the  Board.  A  small  number  of 
commenters  noted  that  they  disagreed 
with  the  Board's  decision  not  to  appeal 
the  court  ruling  and  urged  the  Board  to 
appeal  the  ruling.  Ffrst  Pennsylvania 
Bank.  Philadelphia,  Pennsylvania, 
stated.  "*  *  *  we  urge  the  Board  to 
reconsider  their  previous  position  on 
this  matter  and  to  appeal  the  Federal 
court  ruling  concerning  the  treatment  of 
payable  tlurough  checks." 

Some  commentets  recommended  that 
the  Board  should  seek  amendments  to 
die  Act.  The  United  BN  Credit  Union.  St. 
Paul.  Minnesota,  stated,  "Save  the 
taxpayers  money  by  sending  your 
proposals  for  comment  to  all 
Congressmen  and  suggest  they  amend 
the  law.  They  could  amend  the  law  to 
say  checks  drawn  an  local  banks  are 
local  checks  and  checks  drawn  on 
nonlocal  banks  are  nonlocal  checks. 
PERIOD."  The  Board  supports  an 
amendment  to  the  Act  that  would 
amend  the  definition  of  "originating 
depository  institution"  to  mean  the 
branch  of  a  depository  institution  on 
which  a  check  is  drawn  or  through 
which  a  check  is  payable.  If  this 
amendment  were  enacted,  the  payable 
through  bank  would  be  defined  as  the 
paying  bank  in  the  regulation  for  the 
purpose  of  determining  whether  a 
payable  through  check  is  a  local  or 
nonlocal  check. 


A  number  of  commenters  requested 
the  Board  to  require  that  bank  payable 
through  checks  be  deposited  with  a 
special  deposit  sUp  in  order  to  receive 
local  availability.  Marine  Midland  Bank 
commented.  "If  the  proposal  to  MICR 
encode  a  routing  number  which  is  local 
to  the  paying  bank  is  not  adopted  by  the 
Board,  Marine  would  request  the  Board 
to  consider  permitting  banks  to  require 
that  bank  payable  through  checks  be 
deposited  in  person  with  a  special 
deposit  slip  to  a  bank  employee  in  order 
to  get  availability  according  to  the 
schedule  for  local  paying  banks,  if  the 
paying  bank  is  not  in  the  same  check 
processing  region  as  the  payable 
through  bank."  This  would  require  an 
amendment  to  the  Act  because,  under 
the  Act,  the  Boud  does  not  have  the 
authority  to  lengthen  the  availability 
schedules  by  requiring  the  use  of  special 
deposit  slips  as  a  condition  for  providing 
local  availability  to  certain  payable 
through  checks. 

A  small  number  of  commenters 
recommended  that  the  Board  should 
document  the  fraud,  if  any,  caused  by 
payable  through  checks  and,  if 
necessary,  suspend  the  regulation  for 
payable  through  checks.  llie  Missouri 
Credit  Union  League  commented,  "Since 
the  Fed  has  the  authority  to  suspend  the 
Regulation  for  certain  classes  of  items, 
this  appears  to  be  more  than  adequate 
protection  for  the  participants  in  the 
check  collection  system.  Rather  than  be 
proactive  without  cause,  a  more  prudent 
approach  is  to  be  reactive  with  cause." 

The  Independent  Bankers  Association 
of  America  recommended  "that  the 
Board  adopt  an  amencbnent  to 
Regulation  CC  requirii^  credit  unions 
with  payable  through  share  draft 
programs  to  respond  on  a  timely  basis, 
to  all  inquiries  from  depositary  banks  on 
items  over  $500."  A  similar  proposal 
was  issued  for  public  oomment  in 
December  1987,  which  would  require 
banks  issuing  cashier's  or  teller's  checks 
or  certifying  checks  to  respond  to  such 
inquiries.  Several  commenters  on  that 
proposal  indicated  that  the  provision 
would  not  protect  depositary  banks 
completely  because  many  forgeries  and 
counterfeits  would  go  undetected.  They 
also  noted  that  depositary  banks  would 
not  know  where  to  direct  the  inquiry 
within  the  paying  bank  to  obtain 
reUable  information,  or  may  not  be  able 
to  contact  or  receive  a  response  from  the 
paying  bank  within  a  seasonable  time. 
Therefore,  the  Board  does  not  believe 
this  proposal  should  be  issued  for  public 
comment. 

A  number  of  credit  union  commenters 
requested  that  the  Bood  delay 
consideration  of  these  proposals  to 
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allow  sufficient  time  to  evaluate  the 
effects  of  Regulation  CC  on  the  check 
collection  system.  CBI  Oak  Brook 
Federal  Credit  Union  commented, 
"*  *  *  give  the  new  system  a  year  to 
function  and  gather  some  facts  and 
figures  on  nonlocal  payable-through- 
bank  returns.  There  might  be  better 
ways  to  solve  this  liability  problem  in 
the  future  (if  it  exists)  than  the  proposals 
that  have  been  made."  A  number  of 
depositary  banks  have  expressed 
concern  about  their  abiUty  to  comply 
with  the  revised  regulation,  and  the 
Board  believes  it  is  appropriate  to  adopt 
amendments  at  this  time. 

Fmal  Regulatory  Flexibility  Analysis 

The  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612)  requires  an  agency  to 
publish  a  final  regulatory  flexibility 
analysis  when  it  promulgates  a  final 
rule.  Two  of  the  requirements  (5  U.S.C. 
603(a)  (1)  and  (2)]  of  a  final  regulatory 
fiexibilify  analysis,  (1)  a  succinct 
statement  of  the  need  for,  and  the 
objectives  of,  the  rule  and  (2)  a  summary 
of  the  issues  raised  by  the  public 
comments  in  response  to  the  initial 
regulatory  flexibiUty  analysis,  a 
summary  of  the  assessment  of  the 
agency  of  such  issues,  and  a  statement 
of  any  changes  made  in  the  proposed 
rule  as  a  result  of  such  comments  are 
contained  in  the  supplementary  material 
above. 

A  third  requirement  of  a  final 
regidatory  flexibility  analysis  (5  U.S.C. 
604(a)(3))  is  a  description  of  each  of  the 
significant  alternatives  to  the  rule 
consistent  with  the  stated  objectives  of 
applicable  statutes  and  designed  to 
minimize  any  significant  economic 
impact  of  the  rule  on  small  entities 
which  was  considered  by  the  agency, 
and  a  statement  of  the  reasons  why 
each  one  of  such  alternatives  was 
rejected.  As  described  in  the  above 
preamble,  the  Board  included  in  its 
initial  proposal  several  alternative  rules, 
and  requested  and  received  comment  on 
the  cost  and  risk  associated  with  each 
alternative  for  all  affected  entities,  both 
large  and  smalL 

After  considering  the  comments  and 
the  costs  and  benefits  of  the  various 
alternatives  on  the  affected  entities,  the 
Board  adopted  a  final  rule  which  it 
beUeves  will  have  the  minimum  impact 
on  small  entities,  generally  credit 
unions,  while  still  achieving  the 
objectives  of  the  rule.  The  reasons  for 
the  Board's  final  determinations  are 
more  fully  described  above.  The  Board 
did  not,  however,  either  propose  or 
adopt  an  exemption  bom  coverage  for 
small  institutions  that  use  payable 
through  checks.  The  purpose  of  the  rules 
published  today  is  to  alleviate  the 


operational  difficulties  and  risk 
associated  with  the  acceptance  of 
payable  through  checks  by  depositary 
banks.  This  purpose  would  be  defeated 
if  the  rules  did  not  apply  to  small 
institutions  that  use  payable  through 
checks  because  the  operational  and  risk 
problems  for  their  checks  would  remain. 

List  of  Subjects  b  12  CFR  Part  229 

Banks,  banking;  Federal  Reserve 
System. 

For  the  reasons  set  out  in  the 
preamble,  12  CFR  Part  229  is  amended 
as  follows: 

PART  229-AVAILABIUTY  OF  FUNDS 
AND  COLLECTION  OF  CHECKS 

1.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  Title  VI  of  Pub.  L 100-86, 101 
Stat  552, 635, 12  U.S.C.  4001  et  seq. 

2.  In  §  229.36,  the  heading  is  revised 
and  a  new  paragraph  (e)  is  added  to 
read  as  follows: 

S  229.36    Presentment  and  iseuance  of 

checlcB. 

•       •       •       •       • 

(e)  Issuance  of  payable  through 
checks.  A  bank  that  arranges  for  checks 
payable  by  it  to  be  payable  through 
another  bank  shall  require  that  the 
following  information  be  printed 
conspicuously  on  the  face  of  each  check: 

(1)  The  name,  location,  and  first  four 
digits  of  the  nine-digit  routing  number  of 
the  bank  by  which  the  check  is  payable; 
and 

(2)  The  words  "payable  through" 
followed  by  the  name  and  location  of 
the  payable  through  bank. 

This  provision  shall  be  effective 
February  1, 1991,  and  after  that  date 
banks  that  use  payable  through 
arrangements  must  require  their 
customers  to  use  checks  that  meet  the 
requirements  of  this  provision. 

3.  In  S  229.38,  paragraph  (d)  is 
redesignated  as  paragraph  (d)(1),  a  new 
heading  is  added  to  paragraph  (d),  and  a 
new  paragraph  (d](2]  is  added  to  read  as 
follows: 

8229.38    UabHity. 


(d)  Responsibility  for  certain  aspects 
ofchecks-{l)  *  *  • 

(2)  Responsibility  for  payable  through 
checks.  In  the  case  of  a  check  that  is 
payable  by  a  bank  and  payable  through 
a  paying  bank  located  in  a  different 
check  processing  region  than  the  bank 
by  which  the  check  is  payable,  the  bank 
by  which  the  check  is  payable  is 
responsible  for  damages  under 
paragraph  (a)  of  this  section,  to  the 


extent  that  the  check  is  not  returned  to 
the  depositary  bank  throuj^  the  payable 
throu^  bank  as  quickly  as  the  check 
would  have  been  required  to  be  returned 
under  §  229.30(a)  had  the  bank  by  which 
the  check  is  payable — 

(i)  Received  the  check  as  paying  bank 
on  the  day  the  payable  through  bank 
received  die  check;  and 

(ii)  Returned  the  check  as  paying  bank 
in  accordance  with  S  229.30(a)(1). 
Responsibility  under  this  paragraph 
shall  be  treated  as  negligence  of  &e 
bank  by  which  the  check  is  payable  for 
purposes  of  paragraph  (c)  of  this  section. 

4.  Appendix  E— Commentary  to  Part 
229  is  amended  to  read  as  follows: 

a.  Section  229.36  is  amended  by 
revising  the  heading  and  adding  a  new 
paragraph  (e). 

^ipendix  E— Commentaiy 

*  •        •        •        • 

Section  229.36   Presentment  and  issuance  of 
checks 

•  •        •        •        • 

(e)  Issuance  of  payable  through  checks.  If  a 
bank  arranges  for  checks  payable  by  it  to  be 
payable  through  another  bank,  it  must  require 
its  customers  to  use  checks  that  contain 
conspicuously  on  their  face  the  name, 
location,  and  first  four  digits  of  the  nine-digit 
routing  number  of  the  bank  by  which  the 
check  is  payable  and  the  legend  "payable 
through"  followed  by  the  name  and  location 
of  the  payable  through  bank.  The  first  four 
digits  of  the  nine-digit  routing  number  and  the 
location  of  the  bank  by  which  the  check  is 
payable  must  be  associated  with  the  same 
check  processing  region.  [This  section  does 
not  affect  {  229.36(b).)  The  required 
information  is  deemed  conspicuous  if  it  is 
printed  in  a  type  size  not  smaller  than  six- 
point  type  and  if  it  is  contained  in  the  title 
plate,  which  is  located  in  the  lower  left 
quadrant  of  the  check.  The  required 
information  may  be  conspicuous  if  it  is 
located  elsewhere  on  the  check. 

If  a  payable  through  check  does  not  meet 
the  requirements  of  this  paragraph,  the  bank 
by  which  the  check  is  payable  may  be  Uable 
to  the  depositary  bank  or  others  as  provided 
in  S  229.3a  For  example,  a  bank  by  which  a 
payable  through  chedc  is  payable  could  be 
liable  to  a  depositary  bank  that  suffers  a  loss, 
such  as  lost  interest  or  liability  under  Subpart 
B,  that  would  not  have  occurred  had  the 
check  met  the  requirements  of  tliis  paragraph. 
The  bank  by  which  the  check  is  payable  may 
l>e  liable  for  additional  damages  if  it  fails  to 
act  in  good  faith. 

b.  Section  229.38  is  amended  by 
redesignating  the  first  three  paragraphs 
of  paragraph  (d)  as  paragraph  (d)(1);  by 
adding  a  new  heading  to  paragraph  (d); 
by  adding  a  new  paragraph  (d)(2)  to 
follow  newly  redesignated  paragraph 
(d)(1);  and  by  revising  the  last  paragraph 
of  paragraph  (d)  to  read  as  follows: 


BEST  COPY  AVAILABLE 
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S9Ctiaa22A3S   Liability 
•        •        •        •        • 

((0  RB^amnluUtyforceilaia  aapeda  of 

(2)  Responsibility  for  payable  through 
checks,  "niia  paragraph  provides  that  the 
bank  by  which  a  payable  through  check  is 
payiAla  ia  liable  for  damage*  ander 
paragraph  (a)  of  tfaia  aectioa  to  the  exteal  that 
the  check  ia  not  returned  throogh  the  payable 
through  bank  aa  quickly  aa  wouki  have  been 
neceasaiy  to  meet  the  requirements  of 
i  229.30(a](l)  (the  ^day /4-day  test)  had  the 
bank  by  which  it  ia  payable  received  the 
check  as  paying  bank  on  the  day  the  payable 
thraudi  bank  received  it  Tlie  kwation  of  the 
banker  which  a  chedc  is  payable  for 
purposes  of  the  2-day /4-day  test  may  be 
determined  from  the  location  or  the  first  four 
digits  of  the  routing  nnnber  of  the  bank  by 
which  tlie  check  ia  payable.  This  infbnnation 
should  be  sUied  on  the  check.  (See 
i  229  Je(e)  and  accompanying  Commentary.) 
ResponsibiUty  under  paragraph  (dK2)  does 
not  indude  responsibility  for  the  time 
required  for  the  forward  coUection  of  a  dieck 
to  the  payable  through  bank. 

Generally,  liability  under  paragraph  (d)(2) 
will  be  Umited  in  amount  Under  i  22g.33(a), 
a  paying  bank  that  returns  the  amount  of 
$2,000  or  more  is  not  returned  through  the 
payable  through  bank  as  quickly  as  would 
have  been  required  bad  the  check  been 
received  by  the  bank  by  whkh  it  is  payable, 
the  depoaitaiy  bank  should  not  suffer 
damages  unless  it  haa  not  received  timely 
iwtiGe  (^nonpayment  Thus,  ordinarily  the 
bank  by  whidi  a  payable  through  check  ia 
payable  would  be  liable  under  paragraph  (a) 
only  for  checks  in  amounts  up  to  $2,500,  and 
the  paying  bank  would  be  responsible  for 
notice  of  nonpayment  for  checks  in  the 
amount  itf  S2.900  or  more. 

Responsibility  mder  paragraphs  (dKl)  end 
(d)(2)  ia  treated  as  negligence  for  comparative 
negligence  purposes,  and  the  contribution  to 
damages  under  paragraphs  (dHl)  end  (dK2)  ia 
treated  in  the  same  way  as  the  depee  of 
negligence  under  paragraph  (c)  of  this 
section. 

By  order  of  the  Board  of  Governors  (rf  Ae 
Federal  Reeem  System.  July  28. 1880. 
jonnifar  }.  lohnaoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  a»-180ge  Filed  8-3-80;  &45  am] 
COM  ssie-et-M 


SECURinES  AND  EXCHANOE 


17  CFR  Parte  270. 274, 275,  and  27f 


[nilmi  Nee.  IC-170eS;  lA-liei;  Fite  H^ 
S7-16-SS] 

RIN323S-AD37 

Fomw  for  Filing  by  Accountante 

AOCNCv:  Securities  and  Exchange 

Commission. 

action:  Adoption  of  forms  and 

amendments  to  related  rules. 


summary:  The  Conanission  is  adopting 
three  new  foims  to  be  used  by 
accoimtants  when  filing  examination 
certificates  required  under  the 
Investment  Company  Act  of  1940  and 
the  Investment  Ad^sers  Act  of  194a 
The  forms  will  make  the  examination 
certificates  more  aocessible  for 
inspection  by  the  Commission  staff  and 
the  public  and  will  facilitate  verification 
of  compliance  with  examination 
requirements. 

EFFECnVf  DATE  September  25, 1989. 

FOR  niRTMER  INFOIMATION  CONTACT: 

Ernest  P.  Francis,  Attorney,  or  Kenneth 
).  Berman,  Special  Counsel  (202)  272- 
2107,  Office  of  Disclosure  and  Adviser 
Regulation.  Divisiott  of  Investment 
Management  Seculities  and  Exchange 
Commission.  450  Fifth  Street.  NW.,  Mail 
Stop  5-2.  Washington,  DC  20549. 

SUPPLEMENTARY  INfORMATION:  The 
Securities  and  Exchange  Commission 
("Commission")  today  is  adopting  Forms 
N-17f-l,  N-17f-2,  and  ADV-E  to  serve 
as  cover  pages  for  examination 
certHicates  filed  by  accountants  under 
rules  17f-l,  (17  CFR  270.17f-l)  and  17f-2 
(17  CFR  270.17f-2)  mnder  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80.a-l  et 
aeq.)  and  rule  206  (4}-2  (17  CFR  275.206 
(4)-2)  under  the  Investment  Advisers 
Act  of  1940  (15  U.S.C.  80b-l  et  aeq.].  In 
addition,  the  Commission  is  adopting 
rule  revisions  to  require  the  use  of  the 
proposed  forms. 

Discussion 

On  August  2. 1986  the  Commission 
published  for  comment  proposed  forms 
N-17-f-l.  N-17f-2,  and  ADV-E  and 
proposed  amendments  to  die  rules 
requiring  the  filing  of  accountants 
certificates.*  The  Commission  received 
one  comment  bom  the  Hnancial 
Planner/Investment  Adviser  Committee 
of  the  North  American  Securities 
Administrators  Association,  Inc. 
("NASAA").  supporting  the  proposed 
forms  and  rule  amendments.' 
Accordingly,  the  Commission  is 
adopting  the  foima  and  rule 
amendments  as  proposed. 

The  forms  being  adopted  today  will 
serve  as  cover  sheets  for  the 
examination  certificates  that 
Commission  rules  now  require  certain 
investment  companies  and  investment 
advisers  to  have  accountants  file. 


Examination  certificates  are  required 
after  an  accountant  has  verified  by 
actual  inspection  (1)  setnirities  or  similar 
investments  of  a  management 
investment  company  thiat  are  placed  in 
the  custody  of  a  member  of  a  national 
securities  exchange;  *  ^)  securities  and 
similar  investments  of  a  management 
investment  company  maintained  in  the 
custody  of  the  company;  *  and  (3) 
securities  and  funds  of  clients  in  the 
custody  of  an  investment  adviser.*  The 
amendments  to  rules  17f-l,  17f-2,  and 
206(4)-2  being  adopted  today  require 
that  die  appropriate  fonn  be  attached  as 
a  cover  sheet  to  all  examination 
certificates  filed  with  tbe  Commission. 

By  providing  an  accurate  means  to 
identic  the  registrant  on  whose  behalf  a 
certificate  is  filed,  the  lorms  and  rules 
will  make  the  examination  certificates 
more  accessible  for  inspection  by  the 
staff  and  the  public  and  will  facilitate 
staff  verification  of  compliance  with 
examination  requirements.  Because  the 
rules  simply  require  the  addition  of  a 
cover  sheet  to  current  required  filings, 
they  do  not  create  any  significant 
burden  to  investment  cnmpanies, 
investment  advisers,  or  their 
accountants.' 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  6C5(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b],  the  Chairman  of  the  Commission 
previously  certified  that  the  forms  and 
amendments  adopted  today  will  not 
have  a  significant  impect  on  a 
substantial  number  of  small  entities.  No 
comments  were  received  on  that 
certification. 

List  of  Subjects  in  17  CFR  Parts  Z7D,  274, 
275,  and  279 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities, 
Investment  advisers. 

Text  of  Rule 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  270— RULES  AND 
REGULATIONS,  INVB5TMENT 
COMPANY  ACT  OF  1140 

1.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 


>  RetBMe  N<w.  IC-lBSll,  IA-1133  (Aug.  2.  ISSB) 
(53  PR  28B14  (Aor.  S.  1818)). 

*  Tht  Board  of  DiNCton  of  NASAA  endoned  tlM 
concept  of  AeM  fonna  en  April  aa  198B.  The 
Commission  anticipates  thai  the  forms  will 
eventually  be  used  for  ttings  with  bolii  tiw 
Commiseton  and  stale  aecwities  agenciet. 


»  Rule  17f-l(b){4)  (17  CFR  27ai7f-l(b)(4)). 
«  Ruk  17f-2(l)  (17  CFR  27ai7f-2(f]). 

*  Ride  aOQ(4)-2(aX5)  (17  CPR  Z7S.aoe(4}-Z(a)(5)). 

*  Less  than  one  poroent  of  inTestment  oompaniea 
are  cwTenlly  snbject  to  the  froviaions  of  rale  17f-l. 
less  than  five  percent  of  invsstmeni  companies  are 
subject  to  the  provisions  of  lule  17f-2,  and  less  than 
ten  percent  of  aB  iiivestment  advisers  are  subject  to 
the  provisions  of  tote  20S(4)^ 
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Authority:  Sees.  38, 40, 54  Stat  841, 842, 15 
U.S.C.  80a-37, 80a-^  The  Investment 
Company  Act  of  1940,  as  amended.  15  U.S.C 
80a-l  et  seq.,  unless  otherwise  noted. 

2.  By  revising  paragraph  (b)(4)  of 
§  270.17f-l  to  read  as  follows: 

S270.17f-1    Custody  Of  awurtltes  With 
members  of  nattonal  securities  exchanges. 

(4)  Such  securities  and  investments 
shall  be  verified  by  actual  examination 
at  the  end  of  each  annual  and  semi- 
annual fiscal  period  by  an  independent 
public  accountant  retained  by  the 
investment  company,  and  shall  be 
extunined  by  such  accountant  at  least 
one  other  time,  chosen  by  the 
accountant,  during  each  fiscal  year.  A 
certificate  of  such  accountant  stating 
that  an  examination  of  such  securities 
has  been  made,  and  describing  the 
nature  and  extent  of  the  examination, 
shall  be  attached  to  a  completed  Form 
N-17f-l  (17  CFR  274.219)  and 
transmitted  to  the  Commission  promptly 
after  each  examination. 


3.  By  revising  paragraph  (f)  of 
S  270.17f-2  to  read  as  follows: 

S270.17f-2   Custody  Of  investments  liy 
registered  menegement  Investment 


(f)  Such  securities  and  similar 
investments  shall  be  verified  by  actual 
examination  by  an  independent  public 
accountant  retained  by  the  investment 
company  at  least  three  times  during 
each  fiscal  year,  at  least  two  of  which 
shall  be  chosen  by  such  accountant 
without  prior  notice  to  such  company.  A 
certificate  of  such  accountant  stating 
that  an  examination  of  such  securities 
and  investments  has  been  made,  and 
describing  the  nature  and  extent  of  the 
examination,  shall  be  attached  to  a 
completed  Form  N-17f-2  (17  CFR 
274.220)  and  transmitted  to  the 
Commission  promptly  after  each 
examination. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACTOF1940 

4.  The  authority  citation  for  Part  274 
continues  to  read,  hi  part,  as  follows: 

Autiiority:  The  Investment  Company  Act  of 
1940, 15  U.S.C  80a-l  et  seq.,  unless  oOierwise 
noted. 

5.  By  adding  f  274.219  to  read  as 
follows: 


{274^19    Form  M*l7f-1,  cover  page  for 
eacheerMflceteofaecountlngofeecurltlee 
end  sImMar  Investments  of  ■  menegement 
Investment  eompeny  In  the  custody  of  a 
memlMr  of  a  natlonei  securities  exchange, 
fHed  pursuant  to  rule  17f-1. 

Text  of  Form  N-17F-1 

See  Appendix  A  Form  N-17f-l  will 
not  be  codified  in  the  Code  of  Federal 
Regulations. 

6.  By  adding  S  274.220  to  read  as 
follows: 

9274.220    Form  N-17f-2,  cover  page  for 
each  oertlflcato  of  eccoundng  of  securities 
end  similar  Investments  In  ths  custody  of  a 


oompeny,  filed  pursuant  to  rule  17f-2. 

Text  of  Form  N-17F-2 

See  Appendix  B.  Form  N-17f-2  will 
not  be  codified  in  the  Code  of  Federal 
Regulations. 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

7.  The  authority  citation  for  Part  275 
continues  to  read: 

Authority:  Sees.  203, 54  StaL  850,  as 
amended,  15  U.S.C  80b-3;  sea  204, 54  StaL 
852,  as  amended,  17  U.S.C.  80t>-4;  sec.  ZOBA, 
84  StaL  1433,  as  added,  15  U.S.C  80b-6A:  sec. 
211, 54  StaL  855,  as  amended,  15  U.S.C  SOb- 
11,  unless  otherwise  noted. 

8.  By  revising  paragraph  (a)(5)  of 
S  275.206(4)-2  as  follows: 

§  275.20e(4)-2    Custody  or  possession  of 
funds  or  sscurltlss  of  clients. 

(a)  •  •  • 

(5)  All  such  funds  and  securities  of 
clients  are  verified  by  actual 
examination  at  least  once  during  each 
calendar  year  by  an  independent  pubUc 
accoimtant  at  a  time  that  shall  be 
chosen  by  such  accountant  without  prior 
notice  to  the  investment  adviser.  A 
certificate  of  such  accountant  stating 
that  an  examination  of  such  funds  and 
securities  has  been  made,  and 
describing  the  nature  and  extent  of  the 
examination,  shall  be  attached  to  a 
completed  Form  ADV.^  (17  CFR  279.8] 
and  transmitted  to  the  Commission 
promptly  after  each  examination. 


PART  279-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

9.  The  authority  citation  for  Part  279 
continues  to  read: 

Authority:  Ihe  Investment  Advisers  Act  of 
1940, 15  U.S.C.  80b-l.  et  seq. 

10.  By  adding  {  279.8  to  read  as 
follows: 


SZ79.8   Form  ADV-E,  ooverpege  for 
oertmcata  of  aoeountmg  of  securities  and 
funds  in  peseaeston  or  custody  of  en 


Text  of  Form  ADV.^ 

See  Appendix  C.  Form  ADV-E  will 
not  be  codified  hi  the  Code  of  Federal 
Regulations. 

By  the  Commission. 

Dated:  July  28, 1988. 
Jonathan  G.  Katz, 
Secretary. 

FORM  M-17f-l 

Certificate  of  Accounting  of  Securities  and 
Similar  Investments  of  a  Management 
Investment  Company  in  the  Custody  of 
Members  of  National  Securities 
Exchanges 
OMB  APPROVAL 

OMB  Number  3235-0359 

Expires:  July  31, 1991 

Estimated  average  burden  hours  per 
response — 0.05 

Pursuant  to  Rule  17f-l  [17  CFR  270.17f-l] 

Date  examination  completed- 

1.  Investment  Company  Act  File  Number 

2.  State  Identification  Number 


AL 

AK 

AZ 

AR 

CA 

CO 

CT 

DE 

DC 

PL 

GA 

HI 

ID 

IL 

IN 

IA 

KS 

KY 

LA 

ME 

MD 

MA 

MI 

MN 

MS 

MO 

MT 

NE 

NV 

NH 

NJ 

NM 

NY 

NC 

ND 

OH 

OK 

OR 

PA 

RI 

SC 

SD 

TN 

TX 

UT 

VT 

VA 

WA 

WV 

WI 

WY 

PR 

Other 

(speci- 

fy): 

3.  Exact  name  of  investment  company  as 
specified  in  registration  statement: 

4.  Address  of  principal  executive  office: 
(niunber.  streeL  city,  state,  zip  code] 

Instructions 

This  Form  must  be  completed  by 
investment  companies  that  place  or  maintain 
securities  or  similar  investments  in  the 
custody  of  a  company  that  is  a  member  of  a 
national  securities  exchange. 

Investment  company 

1.  All  items  must  be  completed  by  the 
investment  company. 

2.  Give  this  Form  to  the  independent  public 
accoimt  who,  in  compliance  with  Rule  17f-l 
under  the  Act  and  apphcable  state  law, 
examines  securities  and  similar  investments 
in  tiie  custody  of  a  company  that  is  a  member 
of  a  national  securities  exchange. 

Accountant 

3.  Submit  this  Form  to  the  Securities  and 
Exchange  Commission  and  appropriate  state 
securities  administrators  when  filLog  the 
certificate  of  accoimting  required  by  Rule 
17f-l  under  the  Act  and  applicable  state  law. 
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niethe 


■■■  BOS  conr  with  n6 


prindpdcffic*  to  V/uMa^am,  IXC 
with  m«  regional  office  for  the  ngioB  in 
which  die  investment  compaiv'*  principal 
buaineea  operations  are  conducted,  and  one 
copy  with  the  appropriate  state 
■rfiiiiriiaif  tfg{«),  if  appHcable. 

TUs  Fonn  Must  Be  Givan  to  Your 
IndepeadeBt  Public  Accountant 

Note:  The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperworii  Reduction  Act  and  efe  not 
derived  firom  a  comprehensive  or  even  a 
representative  survey  or  study  of  the  costs  of 
SBC  ndes  and  forms.  Direct  any  comments 
concandai  the  aocnracy  of  tiw  esthnated 
averne  buiden  hours  far  CBBspHanne  witii 
SEC  nim  and  farms  to  Kenneth  A.  Fogaah, 
Deputy  Bxeoitive  Director,  U.S.  Secaritiee 
and  Exchange  Commission,  450  Fifdi  Street 
NWn  Washington,  D.C.  20549  and  Gory 
Waxman,  Clearance  Officer.  Office  of 
Management  and  Budget  Room  3208,  New 
Executive  Office  Buildiog.  Washington,  DC 
20503. 

FonnM-17f-a 

Certificate  of  Acooonting  of  Securities  and 
Sinilir  fanrestments  in  the  Caatody  of 
Management  fanrestmeot  Companies 

AppendixB 

OMB  Approval 
OM9  Number  3235-0360 
Extras:  July  31,  IflOl 
Esthiated  average  harden  hours  per 
response:  0.05 

Pursuant  to  Rule  171-2  [17  CPR  270.17f-2] 

Date  examination  completed: 

1.  Investment  Company  Act  File  Number 
811- 

2.  State  Identification  Number 


AL 

AK 

AZ 

AR 

CA 

CO 

CT 

DE 

DC 

FL 

GA 

WI 

ID 

IL 

IN 

lA 

KS 

KY 

LA 

Kffi 

MD 

MA 

MI 

MN 

MS 

MO 

MT 

NE 

NV 

NH 

NT 

NM 

NY 

NC 

ND 

OH 

OK 

OR 

PA 

RI 

9C 

SD 

TN 

TX 

UT 

VT 

VA 

WA 

WV 

WI 

WY 

PR 

Odier 

(speci- 

fy): 

3.  Exact  name  of  investment  company  as 
specffied  in  registration  statement 

4.  Address  of  principal  executive  office: 
(number,  starmt  dty,  state,  lip  code] 

Instnictiaaa 

This  Fonn  must  be  completed  by 
Investment  companies  that  have  custody  of 
securities  or  similar  investments. 

InveBtaeat  Companf 

L  All  items  mast  be  eonpleted  by  the 
investment  company. 

2.  Give  this  Form  to  the  independent  public 
accountant  who,  in  nnnmtiiinre  with  Role 
17f-2  under  the  Act  and  applicable  state  law. 


examines  securitfais  ami  similar  investment  in 
tke  custody  of  the  IhumsIibiiiiI  company. 

Accountaat 

I.  Submit  this  Form  to  the  Securities  and 
Exchange  Commissioo  and  appropriate  state 
securities  administrators  when  filing  the 
certificate  of  accounting  required  by  Rule 
17f-2  under  the  Act  and  applicable  state  law. 
File  the  origina]  and  one  copy  with  the 
Securities  and  Exchange  Commission's 
principal  office  in  Wawiington,  D.C,  one  copy 
with  the  regional  offiot  for  the  region  in 
which  the  investment  company's  principal 
business  operations  aie  conducted,  and  one 
copy  with  the  appropriate  state 
administratoKsj,  if  applicable. 

TUs  Form  Must  be  Given  to  Your 
Independent  Public  Aocountant 

Note:  The  estimated  average  burden 
hours  are  made  solely  for  purpoaes  of 
the  Paperwork  Reduction  Act.  and  are 
not  derived  from  a  oompreheDsive  or 
even  a  representative  survey  or  study  of 
the  costs  of  SEC  rules  and  forms.  Direct 
any  comments  conoeming  the  acctiracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  LJ.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street 
N.W.,  WashingtoD,  D.C  20549'and  Gary 
Waxman,  Clearanct  Officer,  Office  of 
Management  and  Bcdget  Room  3206 
New  Executive  Office  Biulding. 
Washington,  D.C.  20503. 

Appendix  C 

Form  ADV-E 

Certificate  of  Accounting  of  Client  Securities 
and  Funds  in  the  Possession  or  Custody 
of  an  Investment  Adviser 
OMB  APPROVAL 
OMB  Number  3235-0361 
Expireff  Inly  31, 1991 
Estimated  average  burden  hours  per 
response:  0J)5 

Pursuant  to  Rule  200(4-2  (17  CFR  275.206(4)- 

2] 

Date  examination  completed: 

1.  Investment  Adviser  Act  SEC  File  Number 
801- 

2.  State  Identification  Number 


AL 

AK 

AZ 

AR 

CA 

CO 

CT 

DE 

DC 

FL 

GA 

HI 

ID 

IL 

IN 

L\ 

KS 

KY 

LA 

ME 

MD 

MA 

MI 

MN 

MS 

MO 

MT 

NB 

NV 

NH 

NI 

NM 

NY 

NC 
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(speci- 

fy): 

3.  Full  name  of  investment  adviser  (if 
individual,  state  last,  first  middle  name): 

4.  Name  under  which  business  is  conducted, 
if  different  from  above: 

5.  Address  of  principal  place  of  business 
(number,  street  city,  state,  zip  code): 


This  Form  must  be  completed  by 
investment  advisers  who  possess  or  have 
custody  of  client  funds  or  securities.  This 
Form  may  not  be  used  to  matsA  any 
information  included  in  an  investment 
adviser's  registration  statonent  [e.g.  business 
address). 


Investment  Adviser 

1.  All  items  must  be  completed  by  the 
investment  adviser. 

2.  Give  this  Form  to  the  faidependent  public 
accountant  who,  in  complience  with  Rule 
206(4)-2{a)(5)  under  the  Act  and  applicable 
state  law,  examines  client  funds  and 
securities  in  the  custody  or  possession  of  the 
investment  adviser. 

Accountant 

3.  Submit  this  Form  to  the  Securities  and 
Exchange  Commission  and  appropriate  state 
securities  administrators  when  filing  the 
certificate  of  accounting  required  by  Rule 
206(4)-2(a)(5)  under  the  Act  and  applicable 
state  law.  File  Ae  original  and  one  copy  with 
the  Secimties  and  Exchange  Commission's 
principal  office  in  Washington,  DC,  one  copy 
with  the  regional  office  for  the  region  in 
which  the  investment  adviser's  principal 
business  operations  are  conducted,  and  one 
copy  with  the  appropriate  state 
admini8trator(s),  if  applicable. 

This  Form  Must  Be  Given  to  Your 
Independent  PnbHc  Accountant 

Note:  The  estimated  average  burden  hours 
are  made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the  costs  of 
SEC  rules  and  forms.  Direct  any  comments 
concerning  the  accuracy  of  the  estimated 
average  burden  hours  for  compliance  with 
SEC  rules  and  forms  to  Kometh  A.  Fogash, 
Deputy  Executive  Director,  U.S.  Securities 
and  Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20Me  and  Gary 
Waxman,  Clearance  Offioer,  Office  of 
Management  and  Budget  Room  3208  New 
Executive  Office  Building.  Washington.  DC 
20503. 
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action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending 
standards  of  identity  for  several  oieeses 
to  pennit  the  use  of  antimycoticB  on  die 
exterior  of  bulk  cheeses  during  curing 
and  aging  and  on  the  exterior  of  those 
cheeses  for  manufacturing.  The  agency 
is  also  amending  several  standards  to 
update  the  format  and  language  of  the 
standards  to  make  them  consistent  with 
the  natural  cheese  standards  that  FDA 
revised  in  1983,  to  provide  for  safe  and 
suitable  functional  ingredient  categories, 
and  to  provide  for  optional  inp«dient 
labeling  requirements.  This  action, 
which  responds  to  a  citizen  petition 
from  the  National  Cheese  Institute,  will 
reduce  waste  in  cheese  manufacturing 
and  will  promote  honesty  and  fair 
dealing  in  die  interest  of  consumers. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposal 
to  amend  several  additional  cheese 
standards  of  identity  to  permit  the  use  of 
antimycotics  on  the  exterior  of  Uiose 
cheeses. 

DATES:  Effective  October  3, 1989:  written 
objections  and  requests  for  a  hearing  by 
September  5, 1989. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  ^anch  (HFA- 
305),  Food  and  Drug  Administratioit  Rm. 
4-62,  5600  Fishers  Ldne,  Rockville.  MD 
20857, 

FOR  FURTHER  INFORMATION  CONTACT 

Karen  L  Carsoit  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-414],  Food 
and  Drug  Administration,  200  C  St  SW., 
Washington,  DC  20204,  202-485-0110. 

SUPPLEMENTARY  INFORMATION: 

L  The  Proposal 

In  the  Federal  Register  of  September 
21, 1987  (52  FR  35426).  FDA  published  a 
proposal  that  was  based  on  a  petition 
submitted  by  the  National  Cheese 
Institute  (NCI),  a  trade  association 
representing  U.S.  cheese  manufacturers. 
In  that  document  FDA  proposed  to 
amend  the  standards  of  identity  for 
brick  cheese  (21  CFR  133.108).  brick 
cheese  for  manufacturing  (21  CFR 
133.109),  washed  ciud  and  soaked  curd 
cheese  (21  CFR  133.136),  washed  curd 
cheese  for  manufacturing  (21  Q-'K 
133.137),  edam  cheese  (21  CFR  133.138). 
granular  and  stirred  cuid  cheese  (21  CFR. 
133.144),  grantilar  cheese  for 
manufactiiring  (21  CFR  133.145), 
monterey  cheese  and  monterey  jack 
cheese  (21  CFR  133.153).  muenster  and 
munster  cheese  (21  CFR  133.160), 
muenstei  and  munster  cheese  for 


manufacturing  (21  CFR  133.161).  and,  by 
cross-reference,  gouda  checoe  (21  CFR 
133.142)  and  high-moisture  {adc  cheese 
(21  CFR  133.154)  to  permit  die  expanded 
use  of  safe  and  suitable  antimyootics 
(currently  permitted  on  cuts  and  slices 
in  consumer-sized  packages  for  a 
number  of  standardized  cheeses)  on  the 
exterior  of  bulk  cheeses  during  curing 
and  aging  and  on  the  exterior  of  cheeses 
for  mantdacturing. 

FDA  also  proposed,  as  requested  by 
NCI,  to  amend  the  standards  of  identity 
for  brick  cheese  (S  133.108),  washed 
curd  and  soaked  curd  cheese  (i  133.136). 
granuleir  and  stirred  curd  cheese 
(§  133.144),  monterey  cheese  and 
monterey  jack  cheese  (( 133.153),  and 
muenster  and  munster  cheese  (S  133.160) 
to  make  the  format  and  language  of 
those  standards  consistent  with  the 
format  and  language  of  the  standards  for 
nine  natural  cheeses  that  FDA  revised  to 
conform  more  closely  to  the  Codex 
international  standards  for  those  foods 
(see  48  FR  2736;  January  21, 1983).  On  its 
own  initiative,  FDA  proposed  to 
similarly  update  the  format  and 
language  of  the  standards  of  identity  for 
cook  cheese,  koch  kaese  (21  CFR 
133.127],  cream  cheese  (21  CFR  133.133), 
cream  cheese  with  other  foods  (21  CFR 
133.134),  gammelost  cheese  (21  CFR 
133.140),  gorgonzola  cheese  (21  CFR 
133.141),  grated  cheeses  (21  CFR 
133.146),  neufchatel  cheese  (21  CFR 
133.162],  nuworld  cheese  (21  CFR 
133.164],  roquefort  cheese,  sheep's  milk 
blue-mold,  and  blue-mold  cheese  from 
sheep's  milk  (21  CFR  133.184),  sap  sago 
cheese  (21  CFR  133.186),  spiced  cheeses 
(21  CFR  133.190]  and,  by  cross-reference, 
part-skim  spiced  cheeses  (21  CFR 
133.191). 

The  agency  also  proposed  to  revise 
the  standard  of  identity  for  blue  cheese 
(21  CFR  133.106)  by  removing 
S  133.106(a)(2).  That  provision,  which 
established  a  maximum  phenol 
equivalent  value  when  unpasteurized 
dairy  ingredients  are  used  in  the 
manufacture  of  the  cheese,  was 
erroneously  included  in  the  standard 
when  it  was  revised  in  1978  (see  43  FR 
42127:  September  la  1978). 

Interested  persons  were  given  tmtil 
November  20, 1987,  to  submit  comments. 

n.  Comments 

Six  letters,  each  containing  one  or 
more  comments,  were  received  from 
trade  associations,  industry,  and  a 
consumer  in  response  to  the  proposal 

Three  of  the  letters  were  in  favor  of  the 
proposed  amendment 
Several  comments  suggested 


substantive  amendments  that  require 
the  promulgatim  of  a  separate  proposal 
so  that  intoested  persons  would  have 
the  opportunity  to  comment  One  such 
comment  noted  that  the  agency  had 
failed  to  list  the  amended  version  of  two 
cheese  standards  (edam  and  gouda)  in 
the  proposed  regulation,  even  tfaou^  the 
preamble  to  the  propos€d  cleariy 
indicated  that  the  agency  intended  to 
include  these  two  standards  among 
those  being  amended.  Two  other 
comments  requested  FDA  to  expand  the 
proposal  by  permitting  the  use  of 
antimycotics  on  swiss  and  emmentaler 
cheese  cuid  on  swiss  cheese  for 
manufacturing.  Elsewhere  in  this  issue 
of  the  Federal  Ref^ter,  FDA  is 
addressing  all  of  these  comments  by 
proposing  to  amend  the  standards  of 
identity  for  edam  cheese  (21  CFR 
133.138)  and,  by  cross-reference,  gouda 
cheese  (21  CFR  133.142).  swiss  and 
emmentaler  cheese  (21  CFR  133.195], 
and  swiss  cheese  for  manufacturing  (21 
CFR  133.196]  to  pennit  the  use  of 
antimycotics  in  the  same  manner  as 
provided  by  the  amendments  set  forth  in 
this  document 

One  comment  expressed  concern 
about  the  expanded  use  of  antimycotics. 
That  comment  stated  that  the  public 
health  might  be  affected  by  a  regulation 
that  permits  the  use  of  safe  and  suitable 
antimycotics  without  any  qualitative 
and  quantitative  restrictions  other  than 
the  restriction  that  the  cumulative  level 
of  antimycotics  not  exceed  current  good 
manufacturing  practices. 

The  agency  does  not  believe  that  the 
concern  expressed  by  the  comment  is 
warranted.  The  provision  for  "safe  and 
suitable"  ingredients  governs  the  use  of 
all  optional  ingredients  in  these  cheeses, 
including  antimycotics.  Thus,  any 
antimycotics  used  in  or  on  these 
standardized  cheeses  must  conform  to 
the  definition  of  "safe  and  suitable''  in 
21  CFR  130.3(d).  That  definition  requires 
that  the  antimycotic:  (1)  Perform  an 
appropriate  function  in  the  food;  (2)  be 
used  at  a  level  no  higher  than  necessary 
to  achieve  its  intended  purpose;  and  (3) 
be  generally  recognized  as  safe  (GRAS), 
prior  sanctioned,  or  the  subject  of  a  food 
additive  regulation.  In  light  of  these 
requirements,  specific  qualitative  or 
quantitative  restrictions  on  the  use  of 
antimycotics  in  these  standardized 
cheeses  is  unnecessary.  The  a^ncy  alto 
notes  that  label  declaration  is  required 
for  all  optional  ingredients,  including 
antimycotics,  so  that  consumers  will 
have  a  means  of  avoiding  these 
substances  if  they  so  choose. 
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The  same  comment  raised  the  issues 
of  economic  impact  related  to  health 
concents  and  of  environmental  impact 
from  increased  use  of  antimycotics.  As 
discussed  in  the  previous  paragraph,  the 
agency  does  not  believe  that  the  "safe 
and  suitable"  use  of  antimycotics  raises 
any  health  concerns  and,  accordingly, 
finds  no  basis  for  assuming  there  will  be 
any  increased  costs  as  a  result  of  health 
problems.  The  agency  also  notes  that 
amendment  of  a  food  standard  is 
categorically  excluded  from  preparation 
of  an  environmental  assessment  (21 CFR 
20.24(b)(1)). 

Accordingly,  after  consideration  of  all 
comments,  the  agency  is  amending  the 
standards  of  identity  for  brick  cheese 
(§  133.108),  brick  cheese  for 
manufacturing  (S  133.109),  washed  curd 
and  soaked  curd  cheese  (S  133.136), 
washed  curd  cheese  for  manufacturing 
(S  133.137),  granular  and  stirred  curd 
cheese  (t  133.144),  granular  cheese  for 
manufacturing  (S  133.145),  monterey 
cheese  and  monterey  jack  cheese 
(S  133.153),  muenster  and  munster 
cheese  (S  133.160),  muenster  and 
munster  cheese  for  manufacturing 
(8  133.161),  and,  by  cross-reference, 
high-moisture  jack  cheese  (§  133.154)  to 
permit  the  use  of  safe  and  suitable 
antimycotics  on  the  exterior  of  bulk 
cheeses  during  cxuing  and  aging,  and  on 
the  exterior  of  those  cheeses  for 
manufacturing.  The  agency  is  also 
amending  the  standards  of  identity  for 
brick  cheese  (§  133.108),  cook  cheese, 
koch  kaese  (S  133.127),  cream  cheese 
(S  133.133),  cream  cheese  with  other 
foods  (§  133.134),  washed  curd  and 
soaked  curd  dieese  (S  133.136), 
gammelost  cheese  (§  133.140), 
gorgonzola  cheese  (S  133.141),  granular 
and  stirred  curd  cheese  (S  133.144), 
grated  cheeses  (S  133.146),  monterey 
cheese  and  monterey  jack  cheese 
(§  133.153),  muenster  and  munster 
dieese  (9 133.60),  neufchatel  cheese 
(§  133.162),  nuworid  cheese  (S  133.164). 
roquefort  cheese,  sheep's  milk  blue- 
mold,  and  blue-mold  cheese  from 
sheep's  milk  (S  133.184),  sap  sago  cheese 
(S  133.188),  spiced  cheeses  (S  133.190} 
and.  by  cross-reference,  part-skim 
spiced  cheeses  (9  133.191)  to  update  the 
formats  and  language  of  these 
standards,  as  set  forth  below.  The 
agency  is  also  amending  the  standard  of 
identity  for  blue  cheese  (9  133.106)  by 
removing  paragraph  (a)(2)  which 
established  a  maximum  phenol 
equivalent  value  when  unpasteurized 
dairy  ingredients  are  used  in  the 
manufacture  of  the  cheese. 

m.  Eoonomic  Impact 

In  the  preamble  to  the  proposal  (52  FR 
35426),  the  impact  of  the  proposed 


amendment  on  small  entities,  including 
small  businesses,  was  reviewed  in 
accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354)  (5  U.S.C. 
601).  No  comments  were  received  on  the 
review  presented.  FDA  has  concluded 
that  this  action  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Therefore,  FDA  certifies,  in  accordance 
with  section  605b]  of  the  Regulatory 
Flexibility  Act.  tfaiat  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  from 
this  action.  | 

IV.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  September  5, 1989  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
niunbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  ihe  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
docimient.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  hi  21  CFR  Part  133 

Cheese,  Food  grades  and  standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  133  is  amended 
as  follows: 

PART  133-CHKESES  AND  RELATED 
CHEESE  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  133  continues  to  read  as  follows: 

Authority:  Sees.  401, 701(e).  52  Stat.  1046,  70 
Stat.  919  as  amended  (21  U.S.C.  341,  371(el); 
21  CFR  5.10  and  5£1 


9133.106    [AmendMl] 

2.  Section  133.106  Slue  cheese  is 
amended  in  paragraph  (a)(1)  by 
removing  "(a)(3)"  and  replacing  it  with 
"(a)(2),"  by  removing  paragraph  (a)(2), 
and  by  redesignating  existing  paragraph 
(a)(3)  as  paragraph  (•)(2]. 

3.  Section  133.108  is  revised  to  read  as 
follows:  I 

9133.108    Brick  ch««l«. 

(a)  Description.  (1)  Brick  cheese  is  the 
food  prepared  from  dairy  ingredients 
and  other  ingredients  specified  in  this 
section  by  the  procedure  set  forth  in 
paragraph  (a)(3)  of  this  section,  or  by 
any  other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids  and  the 
maximum  moisture  content  is  44  percent 
by  weight  as  determined  by  the 
methods  described  in  9 133.5.  If  the 
dairy  ingredients  used  are  not 
pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  "F  for  at 
least  60  days. 

(2)  If  pasteurized  dairy  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 
gram  of  brick  cheese  is  not  more  than  5 
micrograms  as  deteimined  by  the 
method  described  in  9  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b](l] 
of  this  section  is  brought  to  a 
temperature  of  about  88  'F  and 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culutre.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  diis  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  "The  mass  is  cut  into 
cubes  with  sides  approximately  %  inch 
long,  and  stirred  and  heated  so  that  the 
temperature  rises  slowly  to  about  96  *F. 
The  stirring  is  continued  until  the  curd  is 
sufficiently  firm.  Part  of  the  whey  is  then 
removed,  and  the  mixture  diluted  with 
water  or  salt  brine  to  control  the  acidity. 
The  curd  is  transferred  to  forms,  and 
drained.  During  drainage  it  is  pressed 
and  turned.  After  dsainage  the  curd  is 
salted,  and  the  biological  curing  agents 
characteristic  of  bride  cheese  are 
applied  to  the  surface.  The  cheese  is 
then  cured  to  develop  the  characteristics 
of  brick  cheese.  One  or  more  of  the  other 
optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  9  133.3. 
used  alone  or  in  combination. 
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(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Coloring. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iv)  Antimycotic  agents,  the 
ciunulative  level  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(c)  Nomenclature.  The  name  of  the 
food  is  "brick  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  appUcable 
sections  of  part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  emd 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms  ' 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropraite. 

4.  Section  133.109  is  revised  to  read  as 
follows: 

§133.109    Brick  ciMM«  for  manufacturing. 

Brick  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  for  brick  cheese  prescribed 
by  9  133.108,  except  that  the  dairy 
ingredients  ate  not  pasteurized  and 
curing  is  not  required. 

5.  Section  133.127  is  revised  to  read  as 
follows: 

9 133.127   Cook  cheese,  kodt  kaee*. 

(a)  Description.  (1)  Cook  cheese,  koch 
kaese,  is  the  food  prepared  by  the 
procedure  set  forth  in  paragraph  (a)(3)  of 
this  section  or  by  any  other  procedure 
which  produces  a  finished  dieese 
having  the  same  physical  and  chemical 
properties.  The  maximum  moisture 
content  is  60  percent  by  weight,  as 
determined  by  the  method  described  in 
9  133.5.  The  dairy  ingredients  used  may 
be  pasteurized. 

(2)  The  phenol  equivalent  value  of  0.25 
gram  of  cook  cheese  is  not  more  than  3 
micrograms  as  determined  by  the 
method  described  in  9  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 


paragraph  (b)(2]  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  cut  stirred, 
and  heated  with  continued  stirring,  so  as 
to  separate  the  curd  and  whey.  The 
whey  is  drained  from  the  curd  and  the 
curd  is  ciued  for  2  or  3  days.  It  is  then 
heated  to  a  tempereture  of  not  less  than 
180  *F  until  the  hot  curd  will  drop  from  a 
ladle  with  a  consistency  like  that  of 
honey.  The  hot  cheese  is  filled  into 
packages  and  cooled.  One  or  more  of 
the  other  optional  ingredients  specified 
in  paragraph  (b)(3)  of  this  section  may 
be  added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Nonfat  milk  as 
defined  in  9  133.3. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Calcium  chloride  in  an  amount  not  more 
than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(ii)  Cultiu^  of  white  mold, 
(iii)  Pasteurized  cream, 
(iv)  Caraway  seed. 
(V)  Salt 

(c)  Nomenclature.  The  name  of  the 
food  is  "cook  cheese"  or,  alternatively, 
"koch  kaese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101,  except  that 
enzymes  of  animal,  plant  or  microbial 
origin  may  be  declared  as  "enzymes". 

6.  Section  133.133  is  revised  to  read  as 
follows: 

$133,133    Cream  cheese 

(a)  Description.  (1)  Cream  cheese  is 
the  soft,  uncured  cheese  prepared  by  the 
procedure  set  forth  in  paragraph  (a)(2)  of 
this  section,  or  by  any  other  procedure 
which  produces  a  finished  cheese 
having  the  same  physical  and  chemical 
properties.  The  minimiun  milkfat  content 
is  33  percent  by  weight  of  the  finished 
food,  and  die  maximum  moisture 
content  is  55  percent  by  weight  as 
determined  by  the  methods  described  in 
9  133.5.  The  dairy  ingredients  used  are 
pasteurized. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  homogenized  and 
is  subjected  to  the  action  of  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2]  of  this  section  is  added 
to  coagulate  the  dairy  ingredients.  The 
coagulated  mass  may  be  warmed  and 


stirred  and  it  is  drained.  The  moisture 
content  may  be  adjusted  %vith  one  or 
more  of  the  optional  ingredients 
specified  in  paragraph  (b)(3)(ii)  of  this 
section.  The  curd  may  be  pressed, 
chilled,  and  woriced  and  it  may  be 
heated  until  it  becomes  fluid.  It  may 
then  be  homogenized  or  otherwise 
mixed.  One  or  more  of  the  optional 
dairy  ingredients  specified  in  paragraph 
(b)(1)  and  the  other  optional  ingredients 
specified  in  paragraph  (b)(3)  of  this 
section  may  be  added  during  die 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  9  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i)  Salt 
(ii)  Cheese  whey,  concentrated  cheese 
whey,  dried  cheese  whey,  or 
reconstituted  cheese  whey  prepared  by 
addition  of  water  to  concentrated 
cheese  whey  or  dried  cheese  whey. 

(iii)  Stabilizers,  in  a  total  amount  not 
to  exceed  0.5  percent  of  the  weight  of 
the  finished  food,  with  or  without  the 
addition  of  dioctyl  sodium 
sulfosuccinate  in  a  maximum  amount  of 
0.5  percent  of  the  weight  of  the 
stabilizer(8]  used. 

(c)  Nomenclature.  The  name  of  the 
food  is  "cream  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant  or 
microbial  original  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

7.  Section  133.134  is  revised  to  read  as 
follows: 

$133,134    Cream  dMMewHti  other  feed*. 

(a)  Description.  Cream  cheese  with 
other  foods  is  the  class  of  foods 
prepared  by  mixing,  with  or  without  the 
aid  of  heat  cream  cheese  with  one  or  a 
mixture  of  two  or  more  types  of  foods 
(except  other  cheeses)  Usted  in 
paragraph  (b)(1)  of  this  section,  in  an 
amount  sufficient  to  differentiate  the 
mixture  from  cream  cheese.  One  or  more 
of  the  other  optional  ingredients  in 
paragraph  (b)(2)  of  this  section  may  be 
used.  The  maximum  moisture  content  of 
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the  mixture  is  60  percent  by  weight.  The 
mfatniiini  milkfat  is  33  percent  by  weight 
of  the  cream  cheese  and  in  no  case  less 
than  27  percent  of  the  finished  food.  The 
moisture  and  fat  contents  will  be 
determined  by  the  methods  described  in 
i  133.5,  except  that  the  method  for 
determination  of  fat  content  is  not 
applicable  when  the  added  food 
contains  fat 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  optional 
ingredients  may  be  used: 

(1)  Foods.  Properly  prepared  fresh, 
cooked,  canned,  or  dried  fruits  or 
vegetables;  cooked  or  canned  meats, 
relishes,  pickles,  or  other  suitable  foods. 

(2)  Other  optional  ingredients,  (i) 
Stabilizers,  in  a  total  amount  not  to 
exceed  0.8  percent  with  or  without  the 
addition  of  dioctyl  sodium 
sulfosuccinate  in  a  maximum  amount  of 
0.5  percent  of  the  weight  of  the 
stabilizer(8)  used. 

(ii)  Coloring. 

(c)  Nomenclature.  The  name  of  the 

food  is  "cream  cheese  with " 

or,  alternatively,  "cream  cheese  and 

",  the  blank  being  filled  in  with 

the  name  of  the  foods  used  in  order  of 
predominance  by  weight 

(d)  Labeling.  The  common  or  usual 
name  of  each  of  the  ingredients  used  in 
the  food  shall  be  declared  on  the  label 
as  required  by  the  appUcable  sections  of 
Part  101  of  this  chapter,  except  that: 

(1)  Enzymes  of  animal,  plant  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

B.  Section  133.136  is  revised  to  read  as 
follows: 

f133.1M   WaalMtf  curd  and  loakMl  curd 


(a)  Description.  (1)  Washed  curd, 
soaked  curd  cheese  is  the  food  prepared 
by  the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  minimum 
milkfat  content  is  SO  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  42  percent  by  weight  as 
determined  by  the  methods  described  in 
1 133.5.  If  the  dairy  ingredients  used  are 
not  pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  *F  for  at 
least  60  days. 

(2)  If  pasteurized  dairy  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 
gram  of  washed  curd  cheese  is  not  more 
than  3  micrograms  as  determined  by  the 
method  dencribed  in  i  133.5. 


(3)  One  or  mora  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed,  treated 
with  hydrogen  peroxide/catalase,  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  cultiure.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  so  cut 
stirred,  and  heatod  with  continued 
stirring,  as  to  promote  and  regulate  the 
separation  of  whey  and  curd.  The  whey 
is  drained  off,  and  the  curd  is  matted 
into  a  cohesive  mass.  The  mass  is  cut 
into  slabs,  which  are  so  piled  and 
handled  as  to  promote  the  drainage  of 
whey  and  the  development  of  acidity. 
The  slabs  are  then  cut  into  pieces, 
cooled  in  water,  and  soaked  therein 
until  the  whey  is  partly  extracted  and 
water  is  absorbed.  The  curd  is  drained, 
salted,  stirred,  and  pressed  into  forms. 
One  or  more  of  the  other  optional 
ingredients  specified  in  paragraph  (b)(3) 
of  this  section  may  be  added  during  ihe 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  9  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  entymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Coloring. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcivm  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as  a 
coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iv)  Antimycotic  agents,  the 
cimiulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Hydrogen  peroxide,  followed  by  a 
sufficient  quantity  of  catalase 
preparation  to  eliminate  the  hydrogen 
peroxide.  The  weight  of  the  hydrogen 
peroxide  shall  not  exceed  0.05  percent  of 
the  weight  of  the  dairy  ingredients  and 
the  weight  of  the  catalase  shall  not 
exeed  20  parts  per  million  of  the  weight 
of  dairy  ingredients  treated. 

(c)  Nomenclature.  The  name  of  the 
food  is  "washed  curd  cheese"  or, 
alternatively,  "soaked  curd  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 


(1)  Enzymes  of  animal,  plant  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descendfaig  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

9.  Section  133.137  is  revised  to  read  as 
follows: 


r 


$133,137    Washed  curd  Cheese  for 
manufacturing. 

Washed  curd  cheese  for 
manufacturing  conforms  to  the 
definition  and  standard  of  identity 
prescribed  for  washed  curd  cheese  by 
S  133.136,  except  that  the  dairy 
ingredients  are  not  pasteurized  and 
curing  is  not  required. 

10.  Section  133.140  is  revised  to  read 
as  follows: 

§  133.140    Gammelost  dwese. 

(a)  Description.  (1)  Gammelost  cheese 
is  the  food  prepared  from  nonfat  milk,  as 
defined  in  §  133.3,  by  the  procedure  set 
forth  in  paragraph  (a)(2)  of  this  section, 
or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
The  maximimi  moisture  content  is  52 
percent  by  weight  as  determined  by  the 
methods  described  in  §  133.5. 

(2)  The  dairy  ingredients  are  subjected 
to  the  action  of  a  laotic  acid-producing 
bacterial  culture.  The  development  of 
acidity  is  continued  until  the  dairy 
ingredients  coagulate  to  a  semisolid 
mass.  The  mass  is  stirred  and  heated 
until  a  temperatiire  of  about  145  °F  is 
reached,  and  is  held  at  that  temperature 
for  at  least  30  minutes.  The  whey  is 
drained  off  and  the  curd  removed  and 
placed  in  forms  and  pressed.  The 
shaped  curd  is  placed  in  whey  and 
heated  for  3  or  4  hours,  and  may  again 
be  pressed.  It  is  the*  stored  under 
conditions  suitable  for  curing. 

(b)  Nomenclature,  The  name  of  the 
food  is  "gammelost  cheese". 

(c)  Label  declaration.  The  conunon  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter. 

11.  Section  133.141  is  revised  to  read 
as  follows: 

§133.141    Gorgonzola  Cheese. 

(a)  Description.  (1)  Gorgonzola  cheese 
is  the  food  prepared  by  the  procedure 
set  forth  in  paragraph  (a)(2)  of  this 
section  or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
It  is  characterized  by  the  presence  of 
bluish-green  mold,  Penicillium 
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roquefortii,  throughout  the  cheese.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids  and  the 
maximum  moisture  content  is  42  percent 
by  weight  as  determined  by  the 
methods  described  in  {  133.5.  The  dairy 
ingredients  used  may  be  pasteurized. 
Gorgonzola  cheese  is  at  least  90  days 
old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  cultiu*e.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The;nass  is  cut  into 
smaller  portions  and  allowed  to  stand 
for  a  time.  The  mixed  curd  and  whey  is 
placed  into  forms  permitting  further 
drainage.  While  being  placed  in  forms, 
spores  of  the  mold  Penicillium 
roquefortii  are  added.  Hie  forms  are 
turned  several  times  during  drainage. 
When  sufficiently  drained,  the  shaped 
curd  is  removed  from  the  forms  and 
salted  with  dry  salt  or  brine. 
Perforations  are  then  made  in  the 
shaped  curd  and  it  is  held  at  a 
temperature  of  approximately  50  *F  at  90 
to  95  percent  relative  humidity,  until  the 
characteristic  mold  growth  has 
developed.  During  storage,  the  surface 
of  the  cheese  may  be  scraped  to  remove 
surface  growth  of  undesirable 
microorganisms.  One  or  more  of  the 
other  optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  S  133.3,  or 
corresponding  products  of  goat  origin, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i)  Blue 
or  green  color  in  an  amount  to  neutralize 
the  natural  yellow  color  of  the  curd. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant  or 
microbial  origin,  used  in  curing  or  flavor 
development 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  ciurent  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Benzoyl  peroxide,  or  a  mixture  of 
benzoyl  peroxide  with  potassium  alum, 
calcium  sulfate,  and  magnesium 


carbonate  used  to  bleach  the  dairy 
ingredients.  The  wei^t  of  the  benzoyl 
peroxide  is  not  more  than  0.002  percent 
of  the  weight  of  the  dairy  ingredients 
being  bleached,  and  the  weight  of  the 
potassitmi  alum,  calcium  sulfate,  and 
magnesium  carbonate,  singly  or 
combined,  is  not  more  than  six  times  the 
weight  of  the  benzoyl  peroxide  used.  If 
the  dairy  ingredients  are  bleached  in 
this  manner,  vitamin  A  is  added  to  the 
curd  in  such  quantity  as  to  compensate 
for  the  vitamin  A  or  its  precursors 
destroyed  in  the  bleaching  process,  and 
artificial  coloring  is  not  used. 

(vi)  Vegetable  fats  or  oil  which  may 
be  hydrogenated,  used  as  a  coating  for 
the  rind. 

(c)  Nomenclature.  The  name  of  the 
food  is  "gorgonzola  cheese". 

(d)  Label  declaration.  Tlie  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that 

(1)  Enzymes  of  animal,  plant  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate; 
"milkfat  from  goat's  milk  and  nonfat 
goat's  milk",  etc. 

Section  133.144  is  revised  to  read  as 
follows: 

{133.144   Granular  and  stirred  curd 


(a)  Description.  (1)  Granular  cheese, 
stirred  curd  cheese  is  the  food  prepared 
by  the  procedure  set  forth  in  paragraph 
(a)(3)  of  this  section  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  minimum 
milkfat  content  is  50  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  39  percent  by  weight  as 
determined  by  the  methods  described  in 
S  133.5.  If  the  dairy  ingredients  used  are 
not  pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  *F  for  at 
least  60  days. 

(2)  If  pasteurized  dairy  ingredients  are 
used,  the  phenol  equivalent  value  of  0.25 
gram  of  granular  cheese  is  not  more  than 
3  micrograms  as  determined  by  the 
method  described  in  S  133.5. 

(3)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(l] 
of  this  section  may  be  warmed,  treated 
with  hydrogen  peroxide/catalase,  and  is 
subjected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  clotting  enzymes  specified  in 
paragraph  (b)(2)  of  this  section  is  added 


to  set  the  dairy  ingredients  to  a 
semisolid  mass.  The  mass  is  so  cut 
stirred,  and  heated  with  continued 
stirring,  as  to  promote  and  regulate  the 
separation  of  whey  and  curd.  A  part  of 
the  whey  is  drained  off.  The  curd  is  then 
alternately  stirred  and  drained  to 
prevent  matting  and  to  remove  whey 
from  curd.  The  curd  is  then  salted, 
stirred,  drained,  and  pressed  into  forins. 
One  or  more  of  the  other  optional 
ingredients  specified  in  paragraph  (b)(3) 
of  this  section  may  be  added  during  l^e 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  i  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal  plant 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Coloring. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  by  weight 
of  the  dairy  ingredients,  used  as  a 
coagulation  aid. 

(iii)  Enzymes  of  animal  plant  or 
microbial  origin,  used  in  curing  or  flavor 
development 

(iv)  Antimycotic  agents,  the 
cumiilative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Hydrogen  peroxide,  followed  by  a 
sufficient  quantity  of  catalase 
preparation  to  eliminate  the  hydrogen 
peroxide.  The  weight  of  the  hydrogen 
peroxide  shall  not  exceed  0.05  percent  of 
the  weight  of  the  dairy  ingredients  and 
the  weight  of  the  catalase  shall  not 
exceed  20  parts  per  million  of  the  weight 
of  the  dairy  ingredients  treated. 

(c)  Nomenclature.  The  name  of  the 
food  is  "granular  cheese"  or, 
alternatively,  "stirred  curd  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that 

(1)  Enzymes  of  animal  plant  or 
microbial  oiigin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

13.  Section  133.145  is  revised  to  read 
as  follows: 
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S  133.145   Gnmiiari 
RianittactuflnOi 

GranuUr  cbeeie  for  manufacturing 
confonna  to  the  definition  and  standard 
of  identity  prescribed  for  granular 
cheese  by  i  133.144.  except  that  the 
dairy  iogredients  are  not  pasteurized 
and  curing  is  not  required 

14.  Section  133.146  is  revised  to  read 
as  follows: 


1133.144   Ontodi 

(a)  Detcriptkm.  Grated  cheeses  is  the 
class  of  foods  prepared  by  grinding, 
grating,  shredding,  or  otherwise 
comminuting  dieese  of  one  variety  or  a 
mixture  of  two  or  more  varieties.  The 
cheese  varieties  that  may  be  used  are 
those  lot  whidi  there  are  definitions  and 
standards  of  identity,  except  that  cream 
cheese,  neufchatel  cheese,  cottage 
cheese,  creamed  cottage  cheese,  cook 
cheese,  and  skim  milk  cheese  for 
manufacturing  may  not  be  used.  All 
cheese  ingredients  used  are  either  made 
from  pasteurized  milk  or  held  at  a 
temperature  of  not  less  than  35  *F  for  at 
least  60  days.  Moisture  may  be  removed 
from  the  dieese  ingredients  in  the 
manufacture  of  the  finished  food,  but  no 
moisture  is  added.  One  or  more  of  the 
optional  ingredients  specified  in 
paragraph  (c)  of  this  section  may  be 
used. 

(b)  Composition.  (1)  Each  cheese 
ingredient  used  is  present  at  a  minimum 
level  of  2  percent  of  the  wei^t  of  the 
finished  food. 

(2)  When  one  variety  of  cheese  is 
used,  the  minimmn  milkfat  content  of 
the  food  is  not  more  than  1  percent 
lower  than  the  minimum  prescribed  by 
the  standard  of  identity  for  that  cheese. 

(3)  When  two  or  more  varieties  of 
cheese  are  used,  the  minimum  milkfat 
content  is  not  more  than  1  percent 
below  the  arithmetical  average  of  the 
minimum  fat  Content  percentages 
prescribed  by  the  standards  of  identity 
for  the  varieties  of  cheese  used,  and  in 
no  case  is  the  milkfat  content  less  than 
31  percent. 

(4)  Milkfat  and  moisture  contents  are 
determined  by  the  methods  described  in 
9133.5. 

(c)  Opdmujl  ingredients.  The 
foUowing  safe  and  suitable  ingredients 
may  be  used: 

(1)  Antimycotics. 

(2)  Anticaking  agents. 

(3)  Spices. 

(4)  Flavorings  other  than  those  which, 
singly  or  in  combination  with  other 
ingredients,  simulate  the  flavor  of 
cheese  of  any  age  or  variety. 

(d)  Nomenclature.  (1)  The  name  of  the 
food  is  "grated  cheese"  or  "grated 
cheeses",  as  appropriate.  The  name  of 
the  food  shaD  be  accompanied  by  a 


declaration  of  the  specific  variety  of 
cheese(8)  used  in  the  food  and  by  a 
dedaration  indicating  the  presence  of 
any  added  spice  cr  flavoring. 

(2)  Any  cheese  varietal  names  used  in 
the  name  of  the  food  are  those  specified 
by  applicable  standards  of  identity, 
except  that  the  designation  "American 
cheese"  may  be  used  for  cheddar, 
washed  curd,  colby,  or  granular  cheese 
or  for  any  mixture  of  these  cheeses. 

(3)  The  followiqg  terms  may  be  used 
in  place  of  the  name  of  the  food  to 
describe  specific  types  of  grated  cheese: 

(i)  If  only  one  variety  of  cheese  is 
used,  the  name  of  the  food  is  "grated 

cheese",  the  name  of  the 

cheese  filling  the  blank. 

(ii)  If  only  parmesan  and  romano 
cheeses  are  used  and  each  is  present  at 
a  level  of  not  less  than  25  percent  by 
weight  of  the  finiAed  food,  the  name  of 

the  food  is  "grated and 

cheese",  the  blanks  being 

filled  with  the  names  "parmesan"  and 
"romano"  in  order  of  predominance  by 
weight.  The  name  "reggiano"  may  be 
used  for  **parmesan". 

(iii)  If  a  mixture  of  cheese  varieties 
(not  including  parmesan  or  romano)  is 
used  and  each  variety  is  present  at  a 
level  of  not  less  tfcan  25  percent  of  the 
weight  of  the  finished  food  the  name  of 

the  food  is  "grated xx 

cheese",  the  blank  being  filled  in  with 
the  names  of  the  varieties  in  order  of , 
predominance  by  weight. 

(iv)  If  a  mixture  of  cheese  varieties  in 
which  one  or  more  varieties  (not 
including  parmesan  or  romano)  are  each 
present  at  a  level  of  not  less  than  25 
percent  by  weight  of  the  finished  food, 
and  one  0€  more  other  varieties  (which 
may  include  panaesan  and  romano 
cheese)  are  each  present  at  a  level  of 
not  less  than  2  percent  but  in  the 
aggregate  not  more  than  10  percent  of 
the  weight  of  the  finished  food,  the  name 

of  the  food  is  "grated 

cheese  with  other  grated  cheese"  or 

"grated cheese  with  other 

grated  cheeses",  as  appropriate,  the 
blank  being  filled  in  with  the  name  or 
names  of  those  cheese  varieties  present 
at  levels  of  not  less  than  25  percent  by 
weight  of  the  finished  food  in  order  of 
predominance,  ia  letters  not  more  than 
t«vice  as  high  as  the  letters  in  the  phrase 
"with  other  grated  cheeseCs)". 

(4)  The  following  tenns  may  be  used 
in  place  of  "gratad"  to  describe 
alternative  forms  of  cheese: 

(i)  "Shredded",  if  the  particles  of 
cheese  are  in  tha  form  of  cylinders, 
shreds,  or  strings." 

(ii)  "Chipped"  or  "chopped",  if  the 
particles  of  cheese  are  in  the  form  of 
chips. 


(e)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  dedared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  nilk"  or  "nonfat 
milk  and  milkfat",  "milkfat  from  goat's 
milk  and  nonfat  goat's  milk",  "milkfat 
from  sheep's  milk  and  nonfat  sheep's 
milk",  etc.,  as  appropriate. 

15.  Section  133.153  is  revised  to  read 
as  follows: 

S  133.153   Monterey  cheeaa  and  monterey 
jackelMtae. 

(a)  Description.  (1)  Monterey  cheese, 
monterey  jack  cheese  is  the  food 
prepared  by  the  procedure  set  forth  in 
paragraph  (a)(3)  of  tins  section,  or  by 
any  other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids,  and  the 
maximum  moisture  content  is  44  percent 
by  weight,  as  determined  by  the 
methods  described  in  §  133.5.  The  dairy 
ingredients  used  are  pasteurized. 

(2)  The  phenol  equivalent  of  0.25  gram 
of  monterey  cheese  is  not  more  than  3 
micrograms,  as  deteitnined  by  the 
method  described  in  S  133.5. 

(3)  One  or  more  of  tiie  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  is  subjected  to  tfie  action 
of  a  lactic  acid-producing  bacterial 
culture.  One  or  more  of  ti^e  clotting 
enzymes  specified  in  para^aph  (b)(2)  of 
this  section  is  added  to  set  the  dairy 
ingredients  to  a  semisolid  mass.  The 
mass  is  so  cut,  stirred,  and  heated  with 
continued  stirring,  as  to  promote  and 
regulate  the  separation  of  whey  and 
curd.  Part  of  the  whey  is  drained  off, 
and  water  or  salt  brine  may  be  added. 
The  cord  is  drained  and  placed  in  a 
muslin  or  sheeting  cfcth,  formed  into  a 
ball,  and  pressed:  or  the  curd  is  placed 
in  a  cheese  hoop  and  pressed.  Later,  the 
cloth  bandage  is  removed,  and  the 
cheese  may  be  covered  with  a  suitable 
coating.  One  or  mora  of  the  other 
optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  actional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  S  133.3, 
used  alone  or  in  coiabination. 
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(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Calcium  chloride  in  an  amount  not  more 
than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  by  weight 
of  the  dairy  ingredients,  used  as  a 
coagulation  aid. 

(ii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(iii)  Salt. 

(iv)  Antimycotic  agents,  the 
ciunulative  levels  of  which  shall  not 
exceed  current  good  manufactiuing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Vegetable  oil,  with  or  without  rice 
flour  sprinkled  on  the  surface,  used  as  a 
coating  for  the  rind 

(c)  Nomenclature.  The  name  of  the 
food  is  "monterey  cheese"  or 
alternatively,  "monterey  jack  cheese". 

(d)  Label  declaration.  'The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes",  and 

(2)  The  dairy  ingredients  may  be 
declared  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

16.  Section  133.160  is  revised  to  read 
as  follows: 

S  133.160   Muanster  and  munater  chMsa 
(a)  Description.  (1)  Muenster  cheese, 
munster  cheese,  is  the  food  prepared  by 
the  procedure  set  forth  in  paragraph 
(aK3)  of  this  section  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  minimum 
milkfat  content  is  50  percent  by  weight 
of  the  solids  and  the  maximum  moisture 
content  is  46  percent  by  weight,  as 
determined  by  the  methods  decribed  in 
§  133.5.  The  diary  ingredients  used  are 
pasteurized 

(2)  The  phenol  equivalent  of  0.25  gram 
of  muenster  cheese  is  not  more  than  3 
micrograms,  as  determined  by  the 
methods  described  in  S  133.5. 

(3)  One  of  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  wanned  and  is 
subjected  to  the  action  of  a  harmless 
lactic  acid-producing  bacterial  culture. 
One  or  more  of  the  clotting  enzymes 
specified  in  paragraph  (b)(2)  of  this 
section  is  added  to  set  the  dairy 
ingredients  to  a  semisolid  mess.  After 
coagulation  the  mass  is  divided  into 


small  portions,  stirred  and  heated  with 
or  without  dilution  with  water  or  salt 
brine,  so  as  to  promote  and  regulate  the 
separation  of  whey  and  curd  The  curd 
is  transferred  to  forms  permitting 
drainage  of  the  whey.  During  drainage 
the  curd  may  be  pressed  and  turned 
After  drainage  the  curd  is  removed  from 
the  forms  cmd  is  salted.  One  or  more  of 
the  other  optional  ingredients  specified 
in  paragraph  (b)(3)  of  this  section  may 
be  added  during  the  procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  S  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Coloring. 

(ii)  Calcium  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride]  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal  plant  or 
microbial  origin  used  in  curing  or  flavor 
development. 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 

(v)  Vegetable  oil  used  as  a  coating  for 
the  rind 

(c)  Nomenclature.  The  name  of  the 
food  is  "muenster  cheese"  or, 
alternatively,  "munster  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  appUcable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal  plant,  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  noniat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

17.  Section  133.161  is  revised  to  read 
as  follows: 

§  133.161    Muanstar  and  munster  chssse 
for  manufacturing. 

Muenster  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  for  muenster  cheese 
prescribed  by  { 133.160,  except  that  the 
dairy  ingredients  are  not  pasteurized. 

la  Section  133.162  is  revised  to  read 
as  follows: 


9133.162    NMifchatal 

(a)  Description,  (1)  Neufchatel  cheese 
is  the  soft  uncured  cheese  prepared  by 
the  procedure  set  forth  in  paragraph 
(a)(2)  of  this  section  or  by  any  other 
procedure  which  produces  a  finished 
cheese  having  the  same  physical  and 
chemical  properties.  The  ndlkfat  content 
is  not  less  than  20  percent  but  less  than 
33  percent  by  weight  of  the  finished  food 
and  the  maximum  moisture  content  is  65 
percent  by  weight,  as  determined  by  the 
methods  described  in  9 133.5.  The  dairy 
ingredients  used  are  pasteurized. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph'  (b)(1) 
of  this  section  is  subjected  to  the  action 
of  a  harmless  lactic  acid-producing 
bacterial  culture,  with  or  without  one  or 
more  of  the  clotting  enzymes  specified 
in  paragraph  (b)(2)  of  this  section.  The 
mixture  is  held  until  the  dairy 
ingredients  coagulate.  The  coagulated 
mass  may  be  warmed  and  stirred  and  it 
is  drained  The  moisture  content  may  be 
adjusted  with  one  of  the  optional 
ingredients  in  paragraph  (b)(3)(ii)  of  this 
section.  The  curd  may  be  pressed 
chilled  worked  and  heated  until  it 
becomes  fluid.  It  may  then  be 
homogenized  or  otherwise  mixed  One 
or  more  of  the  dairy  ingredients 
specified  in  paragraph  (b)(1)  of  this 
section  or  the  other  optional  ingredients 
specified  m  paragraph  (b)(3)  of  this 
section  may  be  added  during  the 
procedure. 

(b)  actional  ingredients.  The 
foUowing  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  9  133.3. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i)  Salt, 
(ii)  Cheese  whey,  concentrated  dieese 

whey,  dried  cheese  whey,  or 
reconstituted  cheese  whey  prepared  by 
addition  of  water  to  concentrated 
cheese  whey  or  dried  cheese  whey. 

(iii)  Stabilizers,  in  a  total  amount  not 
to  exceed  0.5  percent  of  the  weight  of 
the  finished  food  with  or  without  the 
addition  of  dioctyl  sodium 
sulfosuccinate  in  a  maximum  amount  of 
0.5  percent  of  the  weight  of  the 
stabilizer(s)  used. 

(c)  Nomenclature.  The  name  of  the 
food  is  "neufchatel  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  dedared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 
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(1)  Enzymes  of  onimaL  plant,  or 
microbial  origin  may  be  declared  aa 
"eiL^iues";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  use  of  the  terms 
"mlDcfat  and  noirfat  mUk"  or  "nonfat 
milk  and  miOcfat",  as  appropriate. 

18.  Section  133.164  is  revised  to  read 
as  follows: 


fisaiiM  NwmM 

(a)  DeacripUon.  (1)  Nuworld  cheese  is 
the  food  prepared  by  the  procedure  set 
forth  in  pan^raph  (a)(2)  of  tliis  section 
or  by  any  other  procedure  which 
prodboes  a  fibotofaed  dieese  having  die 
same  physical  and  chemical  properties. 
It  is  charactariied  by  the  presence  of 
creamy-white  mold,  a  white  mutant  of 
PeniciUium  roquefoiiii,  throughout  the 
cheese.  "Hie  minimum  milkfat  content  is 
SO  percent  by  wei^t  of  the  solids  and 
the  nr""^'"*™"  moisture  content  is  46 
percent  by  weight  as  determined  by  the 
methods  described  in  1 133.5.  The  dairy 
ingredients  used  may  be  pasteurized. 
Nuworld  cheese  is  at  least  80  days  old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subiected  to  the  action  of  a  lactic  acid- 
producing  bacterial  culture.  One  or  more 
of  the  dotting  enxymes  specified  in 
paragraidi  (bK2)  of  diis  section  is  added 
to  set  tlw  dairy  ingredients  to  a 
semisolid  mass,  l^e  mass  is  cut  into 
smaller  portions  and  allowed  to  stand 
for  a  time.  The  mixed  curd  and  whey  is 
placed  into  forms  pennitting  further 
drainage.  While  being  placeid  in  forms, 
spores  of  a  white  mutant  of  the  mold 
PeniciUium  roquefortii  are  added.  Tlie 
forms  are  turned  several  times  during 
drainage.  When  sidfidently  drained,  the 
shaped  curd  is  removed  from  the  forms 
and  salted  with  dry  salt  or  brine. 
Perforations  are  then  made  in  the 
shaped  curd  and  it  is  held  at  a 
temperature  of  approximately  SO  *F  at  90 
to  96  percent  relative  humidity,  until  the 
characteristic  mold  growth  has 
developed.  Oaring  storage,  the  sarfaoe 
of  the  cheese  oiay  be  scraped  to  remove 
surface  ptnvth  of  undeurable 
microoiganisms.  One  or  more  of  the 
other  optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Optional  ingredients.  The 
foUowing  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  defined  in  S  133.3, 
used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  dotting  enzymes  of  animal,  plant, 
or  microbial  origin. 


(3)  Other  optional  ingredients,  [i]  Blue 
or  green  color  in  an  amount  to  neutralize 
the  natural  ydlow  color  of  the  curd. 

(ii)  Caldiun  chloode  in  an  amount  not 
more  than  0lO2  percent  (calculated  as 
anhydrous  caldum  diloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Enzymes  of  animal,  plant,  or 
microbial  origin,  used  in  curing  or  flavor 
development. 

(c)  Nomenclatun.  The  name  of  the 
food  is  "nuworid  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant,  or 
microbial  origin  msy  be  declared  as 
"enzymes";  and 

(2)  The  dairy  in^edients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "nonfat 
milk  and  milkfat",  as  appropriate. 

20.  Section  133.164  is  revised  to  read 
as  follows:  I 

§  133.184   Roquefort  cheese,  slwep's  mHk 
bhie-moid,  end  bfue^noM  cheese  from 
sheep's  milk. 

(a)  Description.  (1)  Roquefort  cheese, 
sheep's  milk  blue-stiold  cheese,  blue- 
mold  cheese  from  sheep's  milk,  is  the 
food  prepared  by  the  procedure  set  forth 
in  paragraph  [a]  (2)  of  this  section  or  by 
any  other  procedure  which  produces  a 
finished  cheese  having  the  same 
physical  and  chemical  properties.  It  is 
characterized  by  the  presence  of  bluish- 
green  mold,  PeniciUium  roquefortii. 
throughout  the  chaese.  The  minimum 
milkfat  content  is  60  percent  by  weight 
of  tlie  solids  and  the  maximum  moisture 
content  is  45  peromt  by  weight  as 
determined  by  the  methods  described  in 
§  133.5.  The  dairy  ingredients  used  may 
be  pasteurized.  Roquefort  cheese  is  at 
least  60  days  old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraph  (b)(1) 
of  this  section  may  be  warmed  and  is 
subiected  to  the  action  of  a  lactic  acid- 
produdng  bacterial  culture.  One  or  more 
of  the  dotting  en^mes  tped&ed  in 
paragraph  (b)(2)  of  this  section  is  added 
to  set  the  dairy  ingredients  to  a 
semisolid  mass.  Ine  mass  is  cut  Into 
smaller  portions  aid  allowed  to  stand 
for  a  time.  The  mixed  curd  and  whey  is 
placed  into  forms  permitting  further 
drainage.  While  being  placed  in  forms, 
spores  of  the  mold  PeniciUium 
roquefortii  are  added.  The  forms  are 
turned  several  times  during  drainage. 
When  suffidently  drained,  the  shaped 
curd  is  removed  from  the  forms  and 


salted  with  dry  salt  or  brine. 
Perforations  are  then  made  in  the 
shaped  curd  and  it  is  held  at  a 
temperature  of  approximately  50  °F  at  00 
to  95  percent  relative  humidity,  until  the 
characteristic  mold  growth  has 
developed.  During  stomge,  the  surface 
of  the  cheese  may  be  scraped  to  remove 
surface  growth  of  undesirable 
microorganisms.  One  or  more  of  the 
other  optional  ingredients  specified  in 
paragraph  (b)(3)  of  this  section  may  be 
added  during  the  procedure. 

(b)  Operational  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Forms  of  milk, 
nonfat  milk,  or  cream,  as  defined  in 

S  133.3,  of  sheep  origia,  used  alone  or  in 
combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  dotting  enzymes  of  animal,  plant, 
or  microbial  origin. 

(3)  Other  optional  ingredients. 
Erczymes  of  animal,  plant  or  microbial 
origin,  used  in  curing  or  flavor 
development 

(c)  Nomenclature.  The  name  of  the 
food  is  "roquefort  cheese",  or 
alternatively,  "sheep's  milk  blue-mold 
cheese"  or  "blue-mold  cheese  from 
sheep's  milk. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that: 

(1)  Enzymes  of  animal,  plant  or 
microbial  origin  may  be  declared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
dedared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  from  sheep's  milk  and  nonfat 
sheep's  milk"  or "nonfat  sheep's  milk 
and  milkfat  from  sheep's  milk",  as 
appropriate. 

21.  Section  133.186  is  revised  to  read 
as  follows:  I 

§133.1M   Sap  eago  owes. 

(a)  Description.  (1)  Sap  sago  cheese  is 
the  food  prepared  by  the  procedure  set 
forth  in  paragraph  (a)(2]  of  this  section 
or  by  any  other  procedure  which 
produces  a  finished  cheese  having  the 
same  physical  and  chemical  properties. 
The  cheese  is  pale  green  in  color  and 
has  the  shape  of  a  truncated  cone.  The 
maximum  moisture  content  is  38  percent 
by  weight  as  determined  by  the  method 
described  in  §  133.5.  Sap  sago  cheese  is 
not  less  than  5  monthe  old. 

(2)  One  or  more  of  the  dairy 
ingredients  specified  in  paragraidi  (b)(1) 
of  this  section  is  allowed  to  become 
sour,  and  is  heated  to  boiling 
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temperature,  with  stirring.  Suffident 
sour  whey  is  added  to  predpitate  the 
casein.  The  curd  is  removed,  spread  out 
in  boxes,  and  pressed,  and  while  under 
pressure  is  allowed  to  drain  and 
ferment  It  is  ripened  for  not  l^s  than  5 
weeks.  The  ripened  curd  is  dried  and 
ground:  salt  and  dried  dover  of  die 
species  Meiilotus  coerulea  are  added, 
llie  mixture  is  shaped  into  truncated 
cones  and  ripened.  The  optional 
ingredient  in  paragraph  (b)(2)  of  this 
section  may  be  added  during  this 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Nonfat  milk,  as 
defined  in  §  133.3. 

(2)  Other  optional  ingredients. 
Buttermilk. 

(c)  Nonmenclature.  The  name  of  the 
food  is  "sap  sago  cheese". 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  dedared  on  the 
label  as  required  by  the  appUcable 
sections  of  Part  101  of  this  chapter. 

22.  Section  133.190  is  revised  to  read 
as  follows: 


§133.190    8piC«l< 

(a)  Description.  (1)  ^iced  cheeses  are 
cheeses  for  which  specifically 
applicable  definitions  and  standards  of 
identity  are  not  prescribed  by  other 
secticms  of  this  part.  The  food  is 
prepared  by  the  procedure  set  forth  in 
paragraph  (a)(3)  of  this  section  or  by  any 
other  procedure  which  produces  a 
finished  cheese  having  die  same 
physical  and  chemical  properties.  The 
minimum  milkfat  content  is  50  percent 
by  weight  of  the  solids,  as  determined 
by  the  method  described  in  S  133.5.  He 
food  contains  spices,  in  a  rninimnm 
amount  of  0.015  ounce  per  pound  of 
cheese,  and  may  contain  spice  oils.  If 
the  dairy  ingredients  are  not 
pasteurized,  the  cheese  is  cured  at  a 
temperature  of  not  less  than  35  *F  for  at 
least  60  days. 

(2)  The  phenol  equivalent  of  0.25  gram 
of  spiced  cheese  is  not  more  than  3 
micrograms,  as  determined  by  the 
method  described  in  S  133.5. 

(3)  One  or  more  of  die  dairy 
ingredients  specified  in  paragraph  (b)(l] 
of  this  section  may  be  warm«l  and  is 
subjected  to  the  action  of  a  harmless 
lactic  add-producing  bacterial  culture. 
One  or  more  of  the  dotting  enzymes 
specified  in  paragraph  (b)(2)  of  this 
section  is  added  to  set  the  dairy 
ingredients  to  a  semisolid  mass.  Hie 
mass  is  divided  into  smaller  portions 
and  so  handled  by  stirring,  heating,  and 
diluting  with  water  or  salt  brine  as  to 
promote  and  regulate  the  separation  of 


whey  and  curd.  The  whey  is  drained  off. 
The  curd  is  removed  and  may  be  further 
drained.  The  curd  is  then  shaped  into 
forms,  and  may  be  pressed.  At  some 
time  during  the  procedure,  spices  are 
added  so  as  to  be  evenly  distributed 
throughout  the  finished  cheese.  One  or 
more  of  the  other  optional  ingredients 
specified  in  paragraph  (b)(3)  of  this 
section  may  be  added  during  the 
procedure. 

(b)  Optional  ingredients.  The 
following  safe  and  suitable  ingredients 
may  be  used: 

(1)  Dairy  ingredients.  Milk,  nonfat 
milk,  or  cream,  as  deHned  in  §  133.3.  or 
corresponding  products  of  goat  or  sheep 
origin,  used  alone  or  in  combination. 

(2)  Clotting  enzymes.  Rennet  and/or 
other  clotting  enzymes  of  animal,  plant 
or  microbial  origin. 

(3)  Other  optional  ingredients,  (i) 
Coloring. 

(ii)  Caldum  chloride  in  an  amount  not 
more  than  0.02  percent  (calculated  as 
anhydrous  calcium  chloride)  of  the 
weight  of  the  dairy  ingredients,  used  as 
a  coagulation  aid. 

(iii)  Salt. 

(iv)  Spice  oils  which  do  not  alone  or 
in  combination  with  other  ingredients, 
simulate  the  flavor  of  cheese  of  any  age 
or  variety. 

(v)  Enzymes  of  animal,  plant  or 
microbial  (Higin,  used  in  curing  or  flavor 
development 

(vi)  Antimycotic  agents,  applied  to  the 
surface  of  sUces  or  cuts  in  consumer- 
sized  packages. 

(c)  Nomenclature.  The  name  of  the 
food  is  "spiced  cheese".  The  following 
terms  shall  accompany  the  name  of  the 
food,  as  apprc^riate: 

(1)  The  spedfic  common  or  usual 
name  of  the  spiced  cheese,  if  any  such 
name  has  liecome  generally  recognized: 
or 

(2)  An  arbitrary  or  fanciful  name  that 
is  not  false  or  misleading  in  any 
particular. 

(d)  Label  declaration.  The  common  or 
usual  name  of  each  of  the  ingredients 
used  in  the  food  shall  be  declared  on  the 
label  as  required  by  the  applicable 
sections  of  Part  101  of  this  chapter, 
except  that 

(1)  Enzymes  of  animaL  plant  or 
microbial  origin  may  be  dedared  as 
"enzymes";  and 

(2)  The  dairy  ingredients  may  be 
declared,  in  descending  order  of 
predominance,  by  the  use  of  the  terms 
"milkfat  and  nonfat  milk"  or  "noofat 
milk  and  milkfat",  or  "milkfat  from 
goat's  milk  and  nonfat  goat's  milk",  etc. 
as  appropriate. 


Dated:  |u)]r2«.l9ea 

" — "r  riiniwiiii. 

Acting  /UMxaote  Conunisaionarfor 
ReguiataryAffain. 
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DEPARTMENT  OF  HOUSMQ  AND 
URBAN  DEVELOfMENT 

OffiM  of  ttM  Sscratary 

24  CFR  Part*  200  and  206 

(Doctot  No.  R-99-141S;  FR-Mtl] 

RIN  2S01-AA67 

Home  Equity  Conversion  Mortg^e 
Insurance,  Corrections 


:  Office  of  die  Secretary.  HUD. 
ACTKM:  Final  rule;  corrections. 


SUMMANV:  The  purpose  of  diis  document 
is  to  make  technical  corrections  to  a 
recenUy  published  final  rule  diat 
implemented  section  417  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L 100-242)  which  added  a 
new  section  255  to  the  National  Housing 
Act  (Act).  Section  255  authorized  the 
Secretary  to  carry  out  a  program  for 
insuring  mortgages  on  the  homes  of 
elderly  homeowners,  enabling  the 
homeowners  to  convert  die  equity  in 
their  homes  into  cash. 
FOR  FURTHEn  INFORMATION  CONTACTS 
)udith  V.  May,  Office  of  Economic 
Affairs,  Room  8218,  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washington,  DC 
20410.  CHiis  is  not  a  toll-free  number). 
SUPPLCMENTARV  MFORMATKM:  On  June 
9, 1989  (54  FR  24822),  the  Department 
published  a  final  rule  diat  added  a  new 
part  206  to  tide  24,  chapter  n  of  die  Code 
of  Federal  Regulations.  Part  206 
implemented  section  417  of  the  Housing 
and  Community  Development  Act  of 
1987  (Pub.  L.  100-242),  which  added  a 
new  section  255  to  the  National  Housing 
Act  (Act).  Section  255  authorizes  the 
Secretary  to  carry  out  a  program  for 
insuring  mortgages  on  the  homes  of 
elderly  homeowners,  enabling  the 
homeowners  to  convert  the  equity  in 
their  homes  to  cash. 

The  purpose  of  this  document  is  to 
make  technical  corrections  and  correct 
typographical  errors  to  that  final  rule. 

Three  of  the  errors  found  in  the  rule 
would  affect  the  substantive  limits  of 
borrowers,  lenders,  and  HUD,  if  not 
changed  before  reverse  mortgages  begn 
to  be  insured.  First  i  a06.2S(b)(l)(u)  did 
not  indude  the  reference  to  servicing 
charges  that  was  induded  in  the  final 
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rule  approved  by  the  Secretary;  second, 
§  206.113(a)  stated  that  the  late  charge 
on  monthly  MIP  is  "*  *  *  one  percent  of 
the  amount  paid."  (Both  the  proposed 
rule  and  the  final  rule  approved  by  the 
Secretary  stated  that  the  late  charge 
actually  is  four  percent);  Third, 
1 206.205(b)  as  published  did  not  include 
the  servicing  charge  set  aside  in  the 
calculation  to  determine  if  sufficient 
fands  exist  to  pay  taxes. 

In  addition.  1 20e.21(d)  as  published 
incorrectly  stated  that  the  lender  must 
provide  at  least  25  days  notice  to  the 
borrower  before  any  adjustment  to  the 
"interest  rate."  The  intent  of  the  rule 
was  correctly  stated  in  the  preamble, 
which  provided  that  HUD  would  apply 
its  regular  ARM  policy  requiring  25-day 
notice  of  interest  rate  adjustments.  The 
regular  ARM  policy  at  8  203.49(g]  (see  54 
FR  HI,  Jan.  4, 1980],  provides  that  such 
notice  be  given  25  days  before  any 
adjustment  to  the  borrower's  ''monthly 
Payments."  In  tibe  reverse  mortgage 
program,  a  borrower  does  not  make 
monthly  payments,  and  the  payments  he 
or  she  receives  would  not  adjust  as  a 
result  of  the  change  in  interest  rate. 
However,  a  change  in  interest  rate 
would  affect  the  rate  at  which  interest 
accrues  on  the  outstanding  mortgage 
balance.  Therefore,  under  a  reverse 
mortgage,  the  date  that  the  new  iiiterest 
rate  is  applied  to  the  outstanding 
balance  is  analogous  to  the  date  that  the 
monthly  payment  adjusts  under  a 
forward  mortgage.  The  date  that  the 
interest  rate  is  applied  to  the  balance  is 
not  the  same  as  the  date  the  interest  rate 
changes.  In  order  that  the  reverse 
mortgage  rule  actually  apply  the  regular 
ARMS  policy,  the  words  "interest  rate" 
at  S  20621(d)  are  being  corrected  to 
substitute  the  words  "mortgage 
balance". 

Accordingly,  the  following  corrections 
are  made  in  FR  Doc.  89-13639,  to  24  CFR 
parts  200  and  206,  published  in  the 
Fadwal  Ragistar  issue  dated  June  9, 1989 
(54  FR  24822): 

PART200-(AMENDED] 

{200.810   [Corrected] 

1.  In  9  200.810(d),  on  page  24832.  the 
second  column,  remove  the  comma  in 
the  parenthetical  phrase,  "(home  equity 
conversion  insurance)". 

PART  20»-{  AMENDED] 

2.  On  page  24832,  in  the  table  of 
contents  for  part  206,  subpart  B.  and  on 
page  24834  in  the  heading  to  subpart  B, 
add  a  semicolon  so  that  these  headings 


read  as  follows:  "Sabpart  B— Eligibility; 
Applications". 

S  206.3    [Comcted] 

3.  In  S  206.3,  on  page  24833,  in  the 
definition  of  "Expected  average 
mortgage  interest  rate",  third  column, 
top  of  page,  correct  "magin"  to  read 
"margin". 

4.  In  S  206.3,  on  page  24833,  in  the 
definition  of  "Mortgage",  third  column, 
middle  of  page,  in  me  third  sentence, 
remove  the  word  "both",  and  in  the 
same  definition,  in  the  last  sentence, 
insert  the  word  "the"  before 
"Secretary". 

9206.9    [CorrMtedl 

5.  In  9  206.9(a),  oo  page  24834,  first 
sentence,  correct  "made"  to  read 
"make". 

9206.15    [CorrectMl] 

6.  In  9  206.15(c),  on  page  24834,  correct 
reference  to  "9  206.27(e)"  to  read 

"9  206.27(d)". 

9206.21    [Corrected] 

7.  In  9  206.21(b)(1),  on  page  24835, 
correct  references  to  "9  206.49(a),  (c) 
and  (e)"  and  "9  20a.43(e](l)"  to  read 
"9  203.49(a),  (c)  and  (e)"  and 
"9  203.49(e)(1)",  respectively. 

&  In  9  206.21(c)(2),  on  page  24835,  omit 
the  first  portion  of  the  sentence,  and 
correct  (c)(2)  in  its  entirety  to  read  as 
follows:  "Compliance  with  12  CFR  part 
226,  as  amended  at  54  FR  24670  Qune  9, 
1989)  pursuant  to  the  Home  Equity  Loan 
Consumer  Protection  Act  of  1988,  shall 
constitute  full  compliance  with 
paragraph  (c)(1)  of  this  section." 

9.  In  9  206.21(d],  on  page  24835, 
correct  by  removing  the  words  "interest 
rate"  and  inserting  in  their  place, 
"mortgage  balance". 

9206.23    [CorrMtMl 

10.  In  9  206.23(c).  on  page  24835, 
correct  the  first  sentence  by  inserting 
"or  the  prepayment"  after  tiie  word 
"property".  Correct  the  second  sentence 
by  inserting  "or  prepayment"  after  the 
word  "sale"  both  times  that  the  word 
appears  in  the  sentence. 

11.  In  9  20e.23(d),  on  page  24835, 
correct  the  word  "mortgage"  the  last 
time  it  appears,  to  read  "mortgage". 

9206.25    [CorrMtatf] 

12.  In  9  206.25(bKl)(i),  on  page  24836. 
correct  "repairs,  or  property"  to  read 
"repairs,  property". 

13.  In  9  206.25(bKl)(ii).  on  page  24836, 
correct  the  paragraph  in  its  entirety  to 
read,  "(ii)  llie  mortage  balance  at  the 
time  of  a  change  in  payment  option  in 
accordance  with  9  206.26  plus  any 
portion  of  the  principal  liinit  set  aside 
for  repairs,  property  charges  or  servicing 


charges  under  9  206.19(d)  which  remains 
unused;  and". 

9206.26  [Correctad] 

14.  In  9  206.26(a),  on  page  24836, 
correct  by  removing  the  word  "initial". 

15.  In  9  206.26(c),  on  page  24836, 
correct  by  closing  the  parenthetical  after 
"charges."  in  the  first  sentence. 

9206.27  [CorrectMl] 

16.  In  9  206.27(b)(8),  on  page  24837, 
correct,  the  third  sentence  by  removing 
the  word  "property"  and  inserting  in  its 
place,  "mortgage". 


9206.31    [Correctwl] 

17.  In  9  206.31(a)(1),  on  page  24837, 
correct  by  using  a  lower  case  "t"  in  itie 
word  "that"  after  the  word  "Provided". 

9206.113    [CorrMtMl]  | 

1&  In  9  206.113(a),  on  page  24839, 
correct  "one  percent"  to  read  "four 
percent". 


9206.121    [CorrMtwl] 

19.  In  9  206.121(a),  on  page  24839,  in 
the  first  sentence,  correct  "secretary" 
the  first  time  it  appears  to  read 
"Secretary". 

20.  In  9  206.121(b),  on  page  24839,  in 
the  first  sentence,  correct,  "demand, 
that"  to  read  "demand  that.".  In  the 
fourth  sentence  of  the  same  paragraph, 
correct  "mortgagee"  to  read 
"mortgagee". 


9206.125   [CorrMted] 

21.  In  9  206.125(a)(2),  on  page  24840,  in 
the  second  sentence,  correct  "mortgage" 
the  first  time  it  appears  to  read 
"mortgagee". 

22.  In  9  206.125(e),  on  page  24840, 
correct  by  removing  "die"  the  first  time 
it  appears,  and  inserting  in  its  place  "a". 

23.  In  9  206.125(g)(1),  on  page  24840, 
correct  by  removing  the  phrase  "to 
attempt". 


9206.129   [Corrected] 

24.  In  9  206.129(d)(1),  on  page  24841, 
correct  by  removing  "have"  the  second 
time  it  appears,  and  inserting  "has",  to 
read"*  *  *  any  accrued  interest  which 
has  not  been  added  *  *  *". 

25.  In  9  206.129(d)(3)(i),  on  page  24841. 
correct  "9  203.402"  to  read  "9  203.403". 

9206.131    [Corractad] 

26.  In  9  206.131(c)(3),  on  page  24842, 
correct  "conditions"  to  read  "condition". 

27.  In  9  206.131(d),  on  page  24842, 
correct  "involved"  to  read  "insured". 

9206.205   [Corrected]! 

28.  In  9  206.205(b),  on  page  24843,  third 
sentence,  correct  by  inserting  the  phrase 
"and  servicing  charges"  after  ihe  word 
"repairs"  and  before  the  word  "has". 
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29.  In  9  206.205(d),  on  p^e  24643, 
correct  "9  206.107(c)(1)"  to  read 
"9  20e.l07(a)(l)",  and  correct 
"9  206.121(b)"  to  read  "9  206.121(a)". 

Dated:  July  31, 1989. 
Grady  |.  Nonis, 

Assistant  General  Counsel  for  Regulations, 
[FR  Doc  89-18252  Filed  &-3-8e;  8:45  am] 
BIIXlNa  COOE  4210-«2-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Parte  1600. 1601, 1610, 1611, 
1620, 1626,  and  1691 

Headquarters  Office;  Address  Ctiange 
and  Updated  Ust  of  Held  Offices 

AOENCv:  Equal  Employment  Opportunity 

Commission. 

action;  Final  rule. ^ 

BUMMARy:  The  Equal  Employment 
Opportunity  Commission  is  amending  its 
regulations  to  reflect  the  change  of  its 
Headquarters  office  address  from  2401 E 
Street  NW.,  Washington.  DC  20507  to 
1801  L  Street  NW.,  Washington,  DC 
20507,  and  the  change  of  its  Washington, 
DC  field  office  fi-om  the  Washington 
Area  Office  to  the  Washington  Field 
Office.  Included  in  the  amendments  is 
an  updated  Ust  of  all  the  field  offices,  as 
found  in  29  CFR  1610.4(c). 
EFFECTIVE  DATE:  August  4, 1980. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Assistant  Legal 
Counsel,  or  Wendy  L  Adams,  Staff 
Attorney,  at  (202)  663-4669. 

For  the  Commission. 
Clarence  Tfaomaa, 
Chairman. 

Accordingly,  29  CFR  Parts  1600. 1601, 
1610, 1611, 1620, 1626,  and  1691  are 
amended  as  follows: 

PART  1600— EMPLOYEE 
RESPONSIBILITIES  AND  CONDUCT 

1.  The  authority  citation  for  part  1600 
continues  to  read: 

Authority:  E.0. 11222, 30  FR  6469, 3  CFR 
1965  Supp.;  5  CFR  735.101  et  seq. 

§1600.735-401    [AnMndtd] 

2.  Section  1600.735-401(b)(4)  is 
amended  as  follows: 

After  "and  Deputy  Directors,"  insert 
"and  the  Washington  Field  Office 
Director,". 

PART  1601-PROCEOURAL 
REGULATIONS 

3.  The  authority  citation  for  part  1601 
continues  to  read: 

Audiority:  42  U.SjC  2000e  to  2000e-17. 


4.  Part  1601  is  amended  as  follows: 
Remove  "Directors,  Regional 

Programs"  and  insert  "Directors.  Reld 
Management  Programs"  throughout  this 
part  where  it  appears  one  or  more  times 
in  each  of  the  following  sections: 

1601.5 

1601.10 

1601.14(b) 

1601.16(a)(3} 

1601.19(g) 

1601.20(8] 

1801.21(d) 

1601.23  (a)  and  (b) 

1601.24(b) 

1601.25 

1601.28  (a)(2),  (a)(3),  and  (c) 

91601.3   [AmMidsd] 

5.  Section  1601.3(a)  is  amended  as 
follows: 

After  "designated  representatives;" 
insert  "  "Washington  Field  Office"  shall 
mean  the  Commission's  primary  non- 
Headquarters  office  serving  the  District 
of  Columbia  and  surrounding  Maryland 
and  Virginia  suburban  counties  and 
jurisdictions;  the  term  "field  office"  shall 
mean  any  of  the  Commission's  District 
Offices,  Area  Offices  and  Local  Offices, 
and  its  Washington  Field  Office;". 

91601.5  [Amended] 

6.  Section  1601.5  is  amended  as 
follows: 

After  "in  each  district."  insert  "The 
term  "Washington  Field  Office  Director" 
shall  refer  to  that  person  designated  as 
the  Commission's  chief  officer  in  the 
Washington  Field  Office.  Any  authority 
of,  or  delegation  of  authority  to.  District 
Directors  shall  be  deemed  to  include  the 
Director  of  the  Washington  Reld 
Office." 

After  "Each  district  office"  insert  "and 
the  Washington  Field  OflSce". 

91601.6  [Amended] 

7.  Section  1601.6(a)  is  amended  as 
follows: 

Remove  "District  Office"  and  insert 
"field  office". 

91601.8   [Amended] 

8.  Section  1601.6  is  amended  as 
follows: 

After  "Washington.  DC  or  any  of  iu" 
insert  "field  offices"  and  remove 
"district,  area  or  local  offices". 

91601.16   [Amended] 

9.  Section  1601.16(b)(1)  is  amended  as 
follows: 

After  "Petitions  to  the  General 
Counsel  shall  be  mailed  to"  delete  "2401 
E  Street  NW..  Washington.  DC  20507" 
and  insert  "1801  L  Sbeet.  NW.. 
Washington,  DC  2050r'. 


9ieei.ie  [Awindsin 

10.  Section  1601.19(a)  is  amended  as 
follows: 

After  "Equal  Employment  Opportunity 
Commission,"  remove  "2401 E  Street 
NW.,  Washington,  DC  2050r'  and  insert 
'1801 L  Street  NW.,  Washington,  DC 
2050r'. 

91801.90   [Amwided] 

11.  Section  1601.30(a)  is  amended  as 
follows: 

After  "The  Equal  Employment 
Opportunity  Commission,"  remove 
"2401  E  Street  NW..  Washington,  DC 
20506"  and  insert  "1801  L  Street  NW., 
Washington,  DC  20507" 
91601.35    [AmendMi] 

13.  Section  1601.35  is  amended  as 
follows: 

After  "Equal  Employment  Opportunity 
Commission,"  remove  "2401  E  Street 
NW.,  Washington,  DC  20506"  and  insert 
"1801 L  Street  NW.,  Washington,  DC 
2050r'. 

§1601.79    [AiiMndtd] 

14.  Section  1601.75(bK2)  is  amended 
as  follows: 

Remove  "operations  Evaluation 
Division,  Office  of  Field  Services"  and 
insert  "Systemic  Investigations  and 
Individual  Comphance  Programs,  Office 
of  Program  Operations". 

PART  1610— AVAILABIUTY  OF 
RECORDS 

15.  The  authority  citation  for  part  1610 
continues  to  read: 

Authority:  Sec.  713{a)i  78  Stat,-285, 42 
U.S.C.  2000e-12(a).  5  U.S.C  552.  as  amended 
by  Pub.  L.  9S-S02  and  Pub.  L  99-570;  for 
S  1610.15,  nonsearch  or  copy  portions  are 
issued  under  31  U.S.C  4S3a. 
§1610.4    [Anwndad] 

16.  Section  1610.4(a)  is  amended  as 
follows: 

After  "Commission's  library  at" 
remove  "2401  E  Street  NW.. 
Washington,  DC  20506"  and  insert  "1801 
L  Street.  NW.,  Washington,  DC  ZOSOT'. 

17.  Section  1610.4(b)  is  amended  as 
follows: 

After  "Each"  insert  "of  the 
Commission's  field  offices"  and  remove 
"district,  area  ami  local  offices". 

After  "listed  in  paragraph  (c)  of  this 
section"  insert  ",  induding  the  District 
Offices,  the  Washington  Field  Office,  tfie 
Area  Offices  and  the  Local  Offices,". 
§1610.4   [Amwidsd] 

18.  Section  1610.4(c)  is  amended  as 
follows: 

Insert  "The  addresses  of  the 
Commission  field  offices  are:"  and 
remove  "The  Commission's  District. 
Area  and  Local  Offices  are:". 
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Insert  the  following  list,  and  remove 
the  existing  list. 

Albuquerque  Area  Office  (Phoenix 
Diatrict).  505  Marquette,  NW.,  Suite  1105, 
Albuquerque,  NM  87102,  2189. 

Atlanta  District  Office.  75  Piedmont 
Avenue,  NE..  Suite  1100.  Atlanta.  GA  30335. 

Baltimore  District  Office,  109  Market  Place, 
Suite  4000,  Baltimore,  MD  21202. 

Birmingham  District  Office,  2121  Eighth 
Avenue,  North.  Suite  824,  Birmingham,  AL 
35203. 

Boston  Area  Office  (New  York  District), 
JFX  Federal  Building.  Room  409-B,  Boston, 
MA  02203. 

Buffalo  Local  Office  (New  York,  District), 
28  Church  Street  Room  301,  Buffalo,  NY 
14202. 

Charlotte  District  OfHce.  5500  Central 
Avenue,  Charlotte,  NC  28212. 

Chicago  District  Office,  536  South  Clark 
Street  Room  930-A,  Chicago,  IL  80605. 

Cincinnati  Area  Office  (Cleveland  District), 
550  Main  Street  Room  7015,  Cincinnati,  OH 
45202. 

Cleveland  District  Office,  1375  EucUd 
Avenue,  Room  800,  Cleveland,  OH  44115. 

Dallas  District  Office,  8303  Elmbrook  Drive. 
Dallas,  TX  75247. 

Denver  District  Office,  1845  Sherman 
Street  2nd  Floor,  Denver,  CO  80203. 

Detroit  District  Office,  477  Michigan 
Avenue,  Room  154a  Detroit  MI  48226. 

B  Paso  Area  Offfce  (San  Antonio  District). 
700  East  San  Antonio  Street  Room  B-40e,  El 
Paso,  TX  79901. 

Fresno  Local  Office  (San  Francisco 
District),  1313  P  Street  Suite  103,  Fresno,  CA 
93721. 

Greensboro  Local  Office  (Charlotte 
District).  324  West  Market  Street  Room  B-27, 
P.O.  Box  3363,  Greensboro,  NC  27401. 

Greenville  Local  Office  (Charlotte  District), 
300  East  Washington  Street  Federal  Building 
B-41,  Greenville,  SC  29601. 

Honolulu  Local  Office  (San  Francisco 
District),  300  Ala  Moana  Boulevard.  Room 
33ie-A,  P.O.  Box  50082,  Honolulu.  HI  96850. 

Houston  District  Office,  1919  Smith  Street 
7th  Floor.  Houston,  TX  77002. 

Indianapolis  District  Office.  46  East  Ohio 
Street  Room  456,  Indianapolis.  IN  46204. 

Jackson  Area  Office  (Birmingham  District], 
«  ,    100  West  Capitol  Street  Suite  721,  Jackson, 
MI  39280. 

Kansas  City  Area  Office  (St  Louis  District), 
911  Wahiut  10th  Floor.  Kansas  City,  MO 
84106. 

Little  Rock  Area  Office  (Memphis  District). 
320  West  Capitol  Avenue,  Suite  621,  Litde 
Rock.  AR  72201. 

Los  Angeles  District  Office,  3660  Wilshire 
Boulevard,  5th  Floor,  Los  Angeles,  CA  90010. 

Louisville  Area  Office  (Indianapolis 
District).  801  West  Broadway,  Room  813. 
Louisville,  KY  40202. 

Memphis  District  Office.  1407  Union 
Avenue,  Suite  502,  Memphis  TN  38104. 

Miami  District  Office,  1  Northeast  First 
Street  6th  Floor,  Miami.  FL  33132. 

Milwaukee  Diatrict  Office,  310  West 
Wisconsin  Avenue,  Suite  80a  Milwaukee,  WI 
53203. 

Minneapolis  Local  Office  (Milwaukee 
District],  220  Second  Street  South.  Room  108, 
Minneapolis.  MN  55401-2141. 


Nashville  Area  Offioe  (Memphis  District), 
404  James  Robertson  Parkway,  Suite  1100, 
Nashville,  TN  37219-1968. 

Newark  Area  Office  (Philadelphia  District), 
60  Park  Place,  Room  301,  Newark,  NJ  07102. 

New  Orleans  District  Office,  701  Loyola 
Avenue,  Suite  600,  New  Orleans,  LA  70113. 

New  York  District  Office,  90  Church  Street, 
Room  1501,  New  York.  NY  10007. 

Norfolk  Area  Office  (Baltimore  District). 
200  Granby  Mall,  Room  412.  Norfolk,  VA 
23510. 

Oakland  Local  Office  (San  Francisco 
District),  1333  Broadway,  Room  430,  Oakland, 
CA  94612. 

Oklahoma  City  Area  Office  (Dallas 
District).  200  N.W.  5th  Street.  Room  703, 
Oklahoma  City.  OK  73102. 

Philadelphia  District  Office,  1421  Cherry 
Street,  10th  Floor,  Philadelphia,  PA  19102. 

Phoenix  District  Office,  4520  N.  Central 
Avenue,  Suite  300,  Phoenix,  AZ  85012-1848. 

Pittsburgh  Area  Office  (Philadelphia 
District),  1000  Liberty  Avenue,  Room  2038-A, 
Pittsburgh,  PA  15222. 

Raleigh  Area  Office  (Charlotte  District).  127 
West  Hargett  Street.  Suite  500,  Raleigh,  NC 
27601. 

Richmond  Area  Office  (Baltimore  District), 
400  North  8th  Street,  Room  7026,  Richmond, 
VA  23240. 

San  Antonio  District  Office,  5410 
Fredericksburg  Rd.,  Suite  200,  San  Antonio, 
TX  78229. 

San  Diego  Local  Office  (Los  Angeles 
District),  880  Front  Street,  Room  4S-21,  San 
Diego,  CA  92188. 

San  Francisco  District  Office,  901  Market 
Street  Suite  500,  San  Francisco,  CA. 

San  Jose  Local  Office  (San  Francisco 
District).  280  South  Fiitt  Street  Room  4150, 
San  Jose.  CA  95113. 

Savannah  Local  Office  (Atlanta  District), 
10  Whitaker  Street  Suite  B.  Savannah,  GA 
31410. 

Seattle  District  Offioe,  1321  Second 
Avenue,  7th  Floor.  Seattle.  WA  98101. 

St  Liouis  District  OAce,  625  N.  Euclid 
Street,  5th  Floor.  St.  Louis.  MO  63108. 

Tampa  Area  Office  (Miami  District),  700 
Twiggs  Street  Room  302,  Tampa.  FL  33602. 

Washington  Field  Office.  1400  L  Street 
NW.,  Suite  20a  Washington,  DC  20005. 

§1610.7    [AmwidMl] 

19.  Section  1610.7(a)  is  amended  as 
follows: 

After  "for  the  appropriate  district, 
area  or  local"  insert  "office". 

After  "listed  in  §  1610.4(c)"  insert ", 
or,  in  the  case  of  ths  Washington  Field 
Office,  shall  be  submitted  to  the  regional 
attorney  in  the  Baltimore  District  Office, 
at  the  address  listed  in  §  1610.4(c]" 

20.  Section  1610.7(a)(l}  is  amended  as 
follows: 

After  "employees  of  the"  insert  "field 
office"  and  remove  "district  area  or 
local  office". 

21.  Section  1610.7(a](2}  is  amended  as 
follows: 

After  "relating  to  the  case  processing 
of  the"  insert  "field  office"  and  remove 
"district,  area  or  local  office". 


22.  Section  1610.7(a)(3]  is  amended  as 
follows: 

After  "imder  the  jurisdiction  of  insert 
"field  office"  and  remove  "district  area 
or  local  office". 

23.  Section  1610.7(a)(4}  is  amended  as 
follows: 

After  "materials  in"  insert  "field"  and 
remove  "district  or  area". 

24.  Section  1610.7(b)  is  amended  as 
follows: 

After  "Equal  Employment  Opportunity 
Commission,"  remove  "2401  E  Street 
NW.,  Washington,  DC  20506"  and  insert 
"1801  L  Street,  NW.,  Washington,  DC 
20507". 

25.  Section  I610.7(d]  ie  amended  as 
follows: 

After  "actually  received  by  the"  insert 
"appropriate  official"  and  remove 
"Deputy  Legal  Counsel  or  the 
appropriate  regional  attorney". 

§1610.11    [Amended]     j 

26.  Section  1610.11(a)  is  amended  as 
follows: 

After  "Equal  Employment  Opportunity 
Commission."  remove  '12401  E  Street 
NW.,  Washington,  DC  30507"  and  insert 
"1801  L  Street,  NW..  Washington.  DC 
20507". 

27.  Section  1610.14(b]  is  amended  as 
follows: 

After  "District"  insert  "directors,  the 
Washington  Field  Office  Director,". 

Before  "area  directors"  remove  "and". 

After  "area  directors"  insert ",". 

After  "in  accordance  with  §  1610.4(b). 
District"  insert  "directors,  the 
Washington  Field  Office  Director.". 

Before  "area  director''  remove  "and". 

After  "area  director"  insert ".". 

PART  1611— PRIVACY  ACT 
REGULATIONS 

28.  The  authority  citation  for  part  1611 
continues  to  read: 

Authority:  5  U.S.C.  552a. 

§1611.3    [Amended] 

29.  Section  1611.3{b]  is  amended  as 
follows: 

After  "Director,  Personnel 
Management  Services,"  remove 
"Washington.  DC  20508"  and  insert 
"Equal  Employment  Opportunity 
Commission.  1801  L  Street  NW., 
Washington.  DC  20507". 

After  "Office  of  Legal  Counsel." 
remove  "EEOC.  Washington,  DC  20506" 
and  insert  "Equal  Employment 
Opportunity  Commission,  1801  L  Street, 
NW.,  Washington,  DC  20507". 

30.  Section  1611.3(b](l]  is  amended  as 
follows: 

Remove  paragraph  [b)(l). 
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31.  Section  1611.3(b)(2)  is  amended  as 
follows: 

Redesignate  paragraph  (b}(2]  as  (b](l). 

After  "For  all"  remove  "other". 

After  "Director,  Personnel 
Management  Services,"  remove 
"Washington,  DC  20506"  and  insert 
"Equal  Employment  Opportimity 
Commission,  1801  L  Street  NW., 
Washington,  DC  20507". 

32.  Section  1611.3(b)(3)  is  amended  as 
follows: 

Redesignate  paragraph  (b)(3)  as  (b)(2). 

§1611.5    [AmwKted] 

33.  Section  1611.5(c)  is  amended  as 
follows: 

After  "Chairman"  insert ".". 

After  "Equal  Employment  Opportunity 
Commission,"  remove  "Washington,  DC 
20506"  and  insert  "1801 L  Street,  NW., 
Washington,  DC  20507". 

§1611.9    [Ainwided] 

34.  Section  1611.9(a]  is  amended  as 
follows: 

After  "Equal  Employment  Opportunity 
Commission,"  remove  "Washington.  DC 
20506"  and  insert  "1801 L  Street,  NW., 
Washington,  DC  20507". 

PART  1620-THE  EQUAL  PAY  ACT 

35.  The  authority  citation  for  part  1620 
continues  to  read: 

Authority:  Sec.  1-19, 52  Stat.  lOOa  as 
amended;  sec.  10. 61  Stat.  84:  Pub.  L  88-38. 77 
Stat  56  (29  U.S.C.  201  et  seq.);  sec.  1,  Reorg. 
Plan  No.  1  of  1978, 43  FR 19807;  EO.  12144, 44 
FR  37193. 

§162(L30   [Amended] 

36.  Section  1620.30(b}  is  amended  as 
follows: 

After  "District  Directors."  insert 
"Washington  Field  Office  Director.". 

PART  1626-PROCEDURES-AQE 
DISCRIMINATION  IN  EMPLOYMENT 
ACT 

37.  The  authority  citation  for  Part  1626 
continues  to  read: 

AudMctty:  Sec.  9, 81  Stat  805. 29  U.S.C.  828; 
Sec.  2.  Reorg.  Ran  No.  1  of  1978. 3  CFR  321 
(1979). 

§162M   [Amended] 

38.  Section  1628.5  is  amended  as 
follows: 

After  "local  Offices  of  the 
Commission,"  insert  "or  to  the 
Washington  Field  Office,". 

§1628.15   [Amended] 

39.  Section  1628.15(e]  is  amended  as 
follows: 

After  "The  Diatrict  Directors"  insert ", 
the  Washington  Field  Office  Director,". 


§1626.16    [Amended] 

40.  Section  1626.16(b]  is  amended  as 
follows: 

After  "the  District  Directors."  insert 
"the  Washington  Field  Office  Director,". 

§1626.17    [Amendml] 

41.  Section  1626.17(a]  is  amended  as 
follows: 

After  "Equal  Employment  Opportunity 
Commission,"  remove  "2401  E  Street 
NW..  Washington,  DC  20506"  and  insert 
"1801  L  Street  NW.,  Washington,  DC 
2050r'. 

PART  1691— PROCEDURES  FOR 
COMPLAINTS  OF  EMPLOYMENT 
DISCRIMINATION  FILED  AGAINST 
RECIPIENTS  OF  FEDERAL  FINANCIAL 
ASSISTANCE. 

42.  The  authority  citation  for  part  1691 
continues  to  read: 

Audiority:  E.0. 12250,  45  FR  72995 
(November  4, 1960)  and  E.0. 12067, 43  FR 
28967  (June  30, 1978). 

§1691.13    [Amended] 

43.  Section  1681.13(d)  is  amended  as 
follows: 

After  "any  of  its  District  Offices" 
insert  "and  its  Washington  Field 
Office". 
[FR  Doc.  89-18056  Filed  8-3-89:  8:45  am] 

MUJNaCODC  SSTO-OS-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart934 

Nortti  Dalcota  Permanent  Regulatory 
Program 

AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 


r.  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
is  annoimdng  approval  of  a  proposed 
amendment  submitted  by  the  State  of 
North  Dakota  as  a  modification  to  its 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  North 
Dakota  program  approved  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
pertains  to  changes  to  the  North  Dakota 
Century  Code  (NDCC).  Chapter  38-14.1 
by  revising  the  State  program  to  remove 
the  two-acre  exemption,  and  improving 
operational  efficiency  of  State  law 
dealing  with  the  appropriation  of  bond 
forfeiture  funds. 


EFFECnVE  date:  August  4, 1989. 

FOR  FuimwR  intohmation  contact: 

Jerry  R.  Ennis,  Director,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  Casper  Field  Office. 
Federal  Building,  100  East  B  Street 
Room  2128,  Casper,  Wyoming  82601- 
1918;  Telephone  (307)  261-5778. 

SUPPt^MENTARV  INFORMATION: 

I.  Background  on  the  North  Dakota  Program 

II.  Submission  of  Amendment 
in.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  die  North  Dakota 
Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  North  Dakota  program.  Information 
regarding  the  general  background  on  the 
North  Dakota  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the  North 
Dakota  program  can  be  found  in  the 
December  15, 1980,  Federal  Register  (45 
FR  62246).  Subsequent  actions  taken 
with  regard  to  North  Dakota's  program 
and  program  amendments  can  be  found 
at  30  CFR  934.12,  934.13,  934.14,  934.15, 
934.16,  and  934.30. 

II.  Submission  of  Amendment 

On  April  11. 1989  North  Dakota 
submitted  proposed  Program 
Amendment  XIII  (Administrative  Record 
No.  NK-I-01)  to  OSMRE.  The  proposed 
amendment  consists  of  revisions  to 
NDCC  Chapter  38-14.1  concerning 
repeal  of  the  two-acre  exemption,  and  a 
State  initiated  change  ensuring 
automatic  appropriation  to  the  North 
Dakota  Public  Service  Commission  (the 
Commission]  of  bond  forfeittire  funds. 

The  Director  announced  receipt  of  the 
proposed  amendment  in  the  April  28, 
1989,  Federal  Register  (54  FR  18307).  and 
in  the  same  notice  opened  the  public 
comment  period  and  provided 
opportimity  for  a  public  hearing  on  the 
substantive  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
ND-I-05).  The  public  comment  period 
closed  on  May  30, 1989.  The  public 
hearing  scheduled  for  May  23, 1989.  was 
not  held  because  no  one  requested  an 
opportunity  to  testify. 

m.  Director's  Hndings 

The  Director  finds,  in  accordance  with 
SMCRA  and  30  CFR  732.15  and  732.17, 
that  the  amendment  submitted  by  North 
Dakota  on  April  11, 1988  meets  the 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII  as  discussed  below. 


I 
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Two-Acre  Exemption 

As  originaUy  codified,  NDCC  section 
38-14.1-37  excluded  coal  extraction 
operations  affecting  two  acres  or  less 
from  regulation.  Similarly,  as  originaUy 
elected,  section  528(2)  of  SMCRA  30 
U.S.C.  Section  1278,  exempted  from  the 
requirements  of  SMOIA  all  coal 
extraction  opertions  affecting  two  acres 
or  less.  However,  on  May  7, 1987  the 
President  signed  Public  Law  (Pub.  L.) 
100-84,  which  repealed  the  section  528 
(2)  exemption  and  preempted  any 
acreage-based  exemptions  included  in 
State  laws  or  regulations.  The 
amendment  under  consideration  in  this 
rulemaking  removes  the  language  of 
NDCC  section  3&14.1-37  preempted  by 
Public  Law  100-34.  Therefore,  the 
Director  finds  NDCC  38-14.1-37,  as 
revised  by  this  amendment  to  be  no  less 
stringent  than  section  528  of  SMCRA 
Removal  of  the  acreage  exemption  from 
the  NDCC  will  avoid  confusion  on  the 
part  of  the  public  which  may  not  be 
aware  of  tl^  Federal  preemption. 

Surface  Mining  and  Reclawation  Fund 

Noiith  Dakota  has  revised  NDCC  38- 
14.1-aO  that  addresses  the  appropriation 
of  monies  collected  from  performance 
bond  forfeitures.  Both  before  and  after 
the  statutory  revision,  NDCC  38-14.1-39 
has  required  that  all  performance  bond 
forfeitures  be  deposited  in  the  State 
treasury  and  credited  to  a  special 
account  designated  as  the  surface 
mining  and  reclamation  fund.  However, 
prior  to  the  statutory  revision, 
expenditures  fitim  the  fund  by  the 
commission  for  the  purpose  of 
reclaiming  land  affected  by  surface  coal 
mining  were  permitted  only  upon 
specific  legislative  appropriation.  The 
statutory  revision  automatically 
appropriates  monies  in  the  surface 
mining  and  reclamation  fund  to  the 
commission,  thus  removing  the  need  for 
specific  legislative  appropriation  of  such 
funds.  Additionally,  based  on 
information  suppUed  to  OSMRE  by 
North  Dakota,  the  Director  notes  that 
the  statutory  revision  will  obviate  a  past 
requirement  to  deposit  back  into  the 
State's  General  Fund  any  monies 
appropriated  but  not  spent  during  that 
biennium.  Thus,  bond  forfeiture  monies 
will  be  available  over  the  life  of  the 
reclamation  projects. 

Section  509  of  SMCRA  30  U.S.C.  1259, 
establishes  the  need  for  performance 
bonds  in  order  to  conduct  surface  coal 
mining  and  reclamation  operations. 
While  it  does  not  specifically  discuss 
how  bond  monies  are  to  be  processed  in 
the  event  of  bond  forfeiture,  the  Director 
finds  diat  North  Dakota's  revisions  to 
NDCC  section  38-14.1-39  are  not 


inconsistent  with  and  are  no  less 
stringent  than  Sectton  509  of  SMCRA. 

IV.  Summary  and  Disposition  of 
Comments 

As  discussed  in  the  section  of  this 
notice  entitled  "SUBMISSION  OF 
AMENDMENT',  the  Director  solicited 
public  comments  and  provided 
opportunity  for  a  pablic  hearing  on  the 
proposed  amendment.  No  substantive 
comments  were  received,  and  since  no 
one  requested  an  opportunity  to  testify 
at  a  public  hearing,  no  hearing  was  held. 

Pursuant  to  section  503(b)  of  SMCRA 
and  30  CFR  732.17(h),  comments  were 
also  solicited  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Nordi  Dakota  program. 
No  comments  were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  proposed  Program 
Amendment  xm  as  submitted  by  North 
Dakota  on  April  11. 1989.  The  Federal 
regulations  at  30  CFR  part  934  codifying 
decisions  concerning  the  North  Dakota 
program  are  being  amended  to 
implement  this  decision.  However,  the 
Director  may  requke  further  changes  in 
the  future  as  a  result  of  Federal 
regulatory  revisions,  court  decisions, 
and  OSMRE  oversight  of  the  North 
Dakota  program.  Tl^s  final  rule  is  being 
made  effective  immediately  to  expedite 
die  State  program  amendment  process 
and  to  encourage  States  to  bring  their 
programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  requited  by  SMCRA. 

VL  Procedural  Determinations 

Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  of  the  Interior  has 
determined  that,  pursuant  to  section 
702(d)  of  SMCRA,  30  U.S.C.  1291(d),  no 
environmental  impact  statement  need  be 
prepared  on  this  rulemaking. 

Compliance  With  Executive  Order  No. 
12291  and  the  Regulatory  Flexibility  Act 

On  July  12, 1984^  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSMRE  an  exemption  from  sections  3, 4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action. 
OSMRE  is  exempt  from  regulatory 
review  by  OMB  and  the  requirements  to 
prepare  a  regulatory  impact  analysis. 

llie  Department  of  the  Interior  has 
determined  that  tkis  rule  will  not  have  a 
significant  effect  en  a  substantial 
number  of  small  entities  under  the 


Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  rule  will  not  impose  any 
new  requirements;  rather,  it  will  ensure 
that  existing  requirements  established 
by  SMCRA  and  the  Federal  rules  will  be 
met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  934 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  July  25, 1989. 
Raymond  L  Lowrie, 

Assistant  Director,  West0m  Field  Operations. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VU, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  934— NORTH  DAKOTA 

1.  The  authority  citation  for  Part  934 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201.  et  seq. 

2.  In  S  934.15,  paragisaph  (1)  is  added  to 
read  as  follows: 

934.15    Approval  of  regulatory  program 

amendnwnts. 

*       •       •       *       • 

(1)  The  following  amendment  to  the 
North  Dakota  Regulatory  Program,  as 
submitted  to  OSMRE  on  April  11, 1989, 
is  approved  effective  August  4, 1989. 
Amendment  XIII,  which  removes  the 
two-acre  exemption  from  NDCC  section 
38-14.1-37  and  revised  NDCC  section 
38-14.1-39  to  strengthen  the  State 
statutes  concerning  appropriation  of 
funds  from  performance  bond  forfeiture. 

[FR  Doc.  89-18250  Filed  »-3-«9;  8:45  am] 

BILUNO  CODE  4310-OS-M       I 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  500 


Supplemental  Ust  of  Specially 
Designated  Nationals  (North  Korea 
and  Vietnam) 

agency:  Office  of  Foieign  Assets 

Control,  Treasury.     I 

action:  Notice  of  additions  to  the  list  of 
specially  designated  nationals. 

SUMMARY:  This  notice  provides  the 
names  of  firms  that  have  been  added  to 


Federal  Register  /  Vol.  54.  No.  149  /  Friday.  August  4.  1989  /  Rules  and  Regulations  32065 


the  list  of  Specially  Designated 
Nationals  under  the  Treasury 
Department's  Foreign  Assets  Control 
Regulations  (31  CFR  part  500). 
EFFECTIVE  DATE:  August  4, 1989. 
ADDRESS:  Copies  of  the  list  of  Specially 
Designated  Nationals  are  available  upon 
request  at  the  following  location:  Office 
of  Foreign  Assets  Control,  Department 
of  the  Treasury,  1331  G  Street  NW., 
Room  300,  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Hollas,  Chief,  Enforcement 
Division,  Office  of  Foreign  Assets 
Control,  Tel:  (202)  376-0400. 
SUPPLEMENTARY  INFORMATION:  Under 

the  Foreign  Assets  Control  Regulations, 
persons  subject  to  the  jurisdiction  of  the 
United  States  are  prohibited  fit>m 
engaging,  directly  or  indirectly,  in 
transactions  with  any  nationals  or 
specially  designated  nationals  of  North 
Korea  or  Vietnam,  or  involving  any 
property  in  which  there  exists  an 
interest  of  any  national  or  specially 
designated  national  of  North  Korea  or 
Vietnam,  except  as  authorized  by  the 
Treasury  Department's  Office  of  Foreign 
Assets  Control  by  means  of  a  general  or 
specific  license. 

Section  500.302  of  part  500  defines  the 
term  "national,"  in  part,  as:  (a)  A  subject 
or  citizen  domiciled  in  a  particular 
country,  or  (b)  any  partnership, 
association,  corporation,  or  odier 
organization  owned  or  controlled  by 
nationals  of  that  country,  or  that  is 
organized  under  the  laws  of,  or  that  has 
had  its  principal  place  of  business  in 
that  foreign  country  since  the  effective 
date  (for  North  Vietnam,  i.e.,  Vietnam 
north  of  the  17th  parallel  of  north 
latitude:  May  5, 1964;  for  South  Vietnam, 
i.e.,  Vietnam  south  of  the  17th  parallel  of 
north  latitude:  April  30, 1975,  at  12:00 
p.m.  e.d.t.;  for  North  Korea,  i.e.,  Korea 
north  of  the  38th  parallel  of  north 
latitude:  December  17, 1950),  or  (c)  any 
person  that  has  directly  or  indirectly 
acted  for  the  benefit  or  on  behalf  of  any 
designated  foreign  country.  Section 
500.305  defines  the  term  "designated 
national"  as  North  Korea  or  Vietnam  or 
any  national  thereof,  including  any 
person  who  is  a  specially  designated 
national.  Section  500.306  defines 
"specially  designated  national"  as  any 
person  who  has  been  designated  as  such 
by  the  Secretary  of  the  Treasury;  any 
person  who,  on  or  since  the  effective 
date,  has  either  acted  for  or  on  behalf  of 
the  government  of,  or  authorities 
exercising  control  over  Vietnam  or 
North  Korea;  or  any  partnership, 
association,  corporation  or  other 
organization  that  on  or  since  the 
applicable  effective  date,  has  been 
owned  or  controlled  direcUy  or 


indirecdy  by  such  government  or 
authorities,  or  by  any  specially 
designated  national 

Section  500.201  prohibits  any 
transaction,  except  as  autiiorized  by  the 
Secretary  of  the  "Treasury,  involving 
property  in  which  there  exists  an 
interest  of  any  national  or  specially 
designated  national  of  North  Korea  or 
Vietnam.  The  list  of  Specially 
Designated  Nationals  is  a  partial  one, 
since  the  Department  of  the  Treasury 
may  not  be  aware  of  all  the  persons 
located  outside  North  Korea  or  Vietnam 
that  might  be  acting  as  agents  or  front 
oiganizations  for  North  Korea  or 
Vietnam,  thus  quaUfying  as  specially 
designated  nationals  of  North  Korea  or 
Vietnam.  Also,  names  may  have  been 
omitted  because  it  seemed  unlikely  that 
those  persons  would  engage  in 
transactions  with  persons  subject  to  the 
jurisdiction  of  the  United  States. 
Therefore,  persons  engaging  in 
transactions  with  foreign  nationals  may 
not  rely  on  the  fact  that  any  particular 
foreign  national  is  not  on  the  list  as 
evidence  that  it  is  not  a  specially 
designated  national. 

The  Treasury  Department  regards  it 
as  incumbent  upon  all  U.S.  persons 
engaging  in  transactions  with  foreign 
nationals  to  take  reasonable  steps  to 
ascertain  for  themselves  whether  such 
foreign  nationals  are  specially 
designated  nationals  of  Nortii  Korea  or 
Vietnam,  or  other  designated  countries 
(at  present  Cambodia,  Cuba  and  Libya; 
the  designation  of  persons  or  entities 
acting  for  or  on  behalf  of  Libya  pertains 
only  to  those  persons  or  entities  acting 
for  or  on  behalf  of  the  Government  of 
Libya,  not  on  behalf  of  private  Libyan 
nationals).  The  list  of  Specially 
Designated  Nationals  was  last  published 
on  December  10, 1986,  in  the  Federal 
Register  (51  FR  44459),  and  was 
amended  on  November  3, 1988  (53  FR 
44397),  January  24, 1989  (54  FR  3446)  and 
April  10, 1989  (54  FR  14215). 

Please  take  notice  that  section  16  of 
the.  Trading  with  the  Enemy  Act  (the 
"Act"),  as  amended,  provides  in  part 
that  whoever  willfully  violates  any 
provision  of  the  Act  or  any  Ucense,  rule 
or  regulation  issued  thereunder 

"Shall,  upon  conviction,  be  fined  not 
more  than  $50,000,  or,  if  a  natural 
person,  imprisoned  for  not  more  than 
ten  years,  or  both;  and  the  officer, 
director,  or  agent  of  any  corporation 
who  knowingly  participates  in  such 
violation  shall  be  punished  by  a  like 
fine,  imprisonment  or  both,  and  any 
property,  funds,  securities,  papers,  or 
other  articles  or  dociunents,  or  any 
vessel,  together  with  her  tackle,  apparel, 
furniture,  and  equipment  concerned  in 


such  violation  shall  be  forfeited  to  die 
United  States." 

In  addition,  persons  convicted  of  an 
offense  under  the  Act  may  be  fined  a 
greater  amount  or  imprisoned  for  a 
longer  period  than  set  forth  in  the  Act 
as  provided  in  18  U.S.C.  3571  and  3581. 

Authority:  SO  U.S.C.  App.  5(b)  and  18  U.S.C. 
3571  and  3561. 

Specially  Designated  Nationab  of  Ntntb 
Korea 

Chosunbohom  (see  Korea  Foreign 
Insurance  Company),  Compania  de 
Coalicion  del  Comercio  de  Corea, 
S.A.,  Panama 
Korea  Foreign  Insurance  Company 
(a.k.a.  Chosunbohom), 
123,  rue  des  Tennerolles,  92210  Saint- 
Cloud,  Paris,  France 
1080  Berlin  Glinkasb-asse  5,  German 

Democratic  Republic 
Unt  Batterieweg  35,  CH-4008  Basel, 
Switzerland 
National  General  Insurance  Co.  Ltd., 
Salah  Aldin  Al  Ayubi  Sti^et  Deira- 
Dubai,  United  Arab  Emirates 

Specially  Designated  Nationals  of 
\^tnam 

Canada  Kwimex  Corp.,  713  Somerset 

Street  West  Ottawa,  Ontario,  KIR- 

6C8  Canada 
Centre  Communautaire  de  I'Union 

Generale  des  Vietnamiens  au  Canada, 

1448  Beaudry  Street  Mondial  H2L- 

3E5  Canada 
Centre  Communautaire  Vietnamiens, 

1448  Beaudry  Sti«et  Mondial,  H2L- 

3E5  Canada 
Indovina  International  Ltd.,  Hong  Kong 
Laser  Express  Inc.,  1444A  Beaudry 

Street  Montreal,  H2L-3E5  Canada 
Mediaveka  Inc.,  1448  Beaudry  Street 

Montreal,  H2L-3E5  Canada 
QTK  Express  Inc.,  1700  Beni.  Suite  29, 

Montieal,  H2L-4E4  Canada 
Quebec- Vietnam  Cultural  Association, 

1700  Berri,  Suite  27,  Montreal,  H2L- 

4E4  Canada 
Que  Viet  Tours,  1700  Berri,  Suite  27, 

Montreal,  H2L-4E4  Canada 
Seine  River  (Co.),  75  New  Bridge  Road, 

Singapore  0105 
Services  Communautaires  Vietnamiens, 

1448  Beaudry  Stieet  Montieal,  H2L- 

3E5  Canada 

UGVG  (see  Union  Generale  des 

Vietnamiens  au  Canada) 
Union  des  Vietnamiens  (see  Union 

Generale  des  Vietnamiens  au  Canada) 
Union  des  Vietnamiens  a  Montreal  (see 

Union  Generale  des  Vietnamiens  au 

Canada) 
Union  des  Vietnamiens  au  Canada  (see 

Union  Generale  des  Vietnamiens  au 

Canada) 
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Union  des  Vietnamiens  du  Canada  (see 

Union  Generale  des  Vietnamiens  au 

Canada) 
Union  Generale  des  Vietnamiens  (see 

Union  Generale  des  Vietnamiens  au 

Canada) 
Union  Generale  des  Vietnamiens  au 

Canada.  1448  Beaudry  Street, 

Montreal,  Ii2L-3E5  Canada 
Vietcan  Import-Export  P.O.  Box  1285, 

Station  B,  Montreal,  H313-3K9 

Canada 
Vietimex  Inc.,  1450  Beaudry  Street, 

Montreal  H2L-3E5  Canada 
Vietsing  Co„  Hong  Kong 
Vinamedic  Inc.,  1444A-1450  Beaudry 

Street.  Montreal  H2L-8E5  Canada 

Dated:  July  10, 1988. 
R.  Ridiud  Nmnxmb. 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  July  19, 1968. 
Salvaton  R.  MaitodM, 
Assistant  Secretary  (Enforcement). 
[FR  Do&  ee-l»438  Filed  S-Z-8B;  4:25  pm] 


DEPARTMENT  OF  TRANSPORTATION 

CoMt  Guard 

33  CFR  Part  100 

(CGD1  89-025] 

FrMport  Grand  Prix.  Long  Beach,  NY 

AOCNCV:  Coast  Guard.  DOT. 


ACnbN:  Final  rule. 


summary:  The  Coast  Guard  is 
establishing  permanent  regulations  for 
the  Freeport  Grand  Prix.  Tlie  Freeport 
Grand  Prix  is  a  high  performance 
powerboat  race  held  each  year  on  the 
coastal  Atlantic  waters  south  of  Long 
Beadi,  Long  Island.  New  York.  The 
event  is  siK}nsored  by  Liberty  Marine  of 
Freeport,  NY.  Public  notice  of  the  exact 
dates  of  the  regatta  will  be  published 
each  year  in  the  Federal  Register  and  in 
the  Coast  Guard  Local  Notice  to 
Mariners. 

iFncmvi  date:  These  regulations  are 
effective  at  IIKX)  a.m.  on  August  5, 1988 
and  terminate  at  3:00  pjn.  on  August  5, 
1989  and  wiU  be  in  effect  each  year 
thereafter  during  the  same  time  period 
on  the  first  or  second  Sunday  of  August 
as  published  in  the  Federal  Register  and 
the  Coast  Guard  Local  Notice  to 
Mariners. 

TOR  fuhthw  intohmation  contact: 
Captain  Ronald  L  Blake.  (617)  223-8310. 
•UPPLEMENTARV INFORMATKM:  On  April 
19, 1988.  the  Coast  Guard  published  a 
notice  of  proposed  rulemaiking  in  the 
Federal  Register  (54  FR 15780]  for  this 


regulation.  Interested  parties  were 
requested  to  submit  comments  and  no 
comments  were  received.  Accordingly, 
no  changes  are  being  made  to  the 
regulations  as  proposed. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  L 
Brown,  project  officer.  First  Coast  Guard 
District  Boating  Safety  Division,  and  LT 
I.B.  Gately,  project  attorney,  First  Coast 
Guard  District  Legal  Division. 

Discussion  of  Regulations 

The  Freeport  Greuld  Prix  is  a  high 
performance  Indy  500  type  powerboat 
race  around  an  eight  (8)  mile  rectangular 
course  situated  approximately  one  and 
one  quarter  (IV^  miles  south  on  Long 
Beadi,  Long  Island,  New  York.  There 
will  be  up  to  50  vesaels  participating. 
The  sponsoring  organization  will 
provide  eight  to  12  patrol  boats  along 
with  turning  and  finishing  mark  boats. 
The  regulation  will  close  a  portion  of  the 
coastal  Adantic  waters  south  of  Long 
Beach,  Long  Island,  New  York  to  all 
traffic  except  law  enforcement  vessels, 
regatta  participants,  and  official  regatta 
patrol  vessels.  No  vessels  other  than 
race  participants  and  patrol  craft  will  be 
allowed  to  enter  the  regulated  area 
which  is  describe  below.  The  regulated 
area  and  immediately  adjacent  waters 
will  be  patrolled  by  several  Coast  Guard 
and  Coast  Guard  Aaxiliary  vessels 
which  will  be  assisted  by  local  law 
enforcement  authorities  and  the  sponsor 
provided  patrol  boats. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  nonmajor  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transporation  regulatory 
poUcies  and  procedures  (44  FR  11034; 
February  28, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary,  the  event  will  draw  a 
number  of  spectatots  and  participants 
into  the  area  which  will  aid  the  local    . 
economy.  The  primary  commercial 
waterway,  the  Ambrose  Channel,  lies 
over  three  miles  to  the  south  of  the 
regulated  area  and  no  adverse  impact 
on  commercial  traffic  is  anticipated. 
Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  ia  Executive  Order 


12612,  and  it  has  been  cfetermined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  tide  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-{AMENDEO] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  123%  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  §  100.106  is  added  to  read  as 
follows: 

§  100.106    Freeport  Grand  Prix,  Long 
Beach,  NY. 

(a)  Regulated  area.  The  regulated  area 
is  a  trapezoidal  area  on  the  coastal 
AUantic  waters  of  Long  Island  to  the 
south  of  Long  Beach,  New  York.  Hie 
regulated  area  is  one  and  one  quarter 
(iy4]  miles  south  of  Long  Beach  and 
three  and  one  quarter  [iV*)  miles  north 
of  the  northern  boundary  of  Ambrose 
Channel  and  is  specifically  bounded  as 
follows: 

(1)  Northeast  Comer,  approximately 
one  and  one  quarter  miles~  southwest  of 
Jones  Inlet  breakwater  at  coordinates 
40-33-42  North;  073-35-43  West. 

(2)  Southeast  Comer,  southewest  of 
Jones  Inlet  Approch  Buoy  (R  "2":  Light 
List  Number  685]  at  coordinates  40-31- 
45  North;  073-36-19  West. 

(3)  Southwest  Comer,  east  of  East 
Rockaway  Approach  Buoy  (R  "4";  Light 
List  Number  690]  at  coorindates  40-31- 
31  North;  073-42-21  Wast. 

(4]  Northwest  Comer.  40-33-30  North: 
073-40-57  West. 

(b)  Special  local  regulations.  Vessels 
not  participating  in,  or  operating  as  a 
safety/rescue  patrol  shall: 

(1)  Not  operate  within  the  regulated 
area. 

(2]  Immediately  follow  any  specific 
instructions  given  by  Coast  Guard  patrol 
craft. 

(3]  Exercise  extreme  caution  when 
operating  near  the  regulated  area. 

(c)  Effective  Dates.  Hiese  regulations 
are  effective  at  11:00  a.m.  on  August  5, 
1989  and  terminate  at  200  p.m.  on 
August  5. 1988  and  will  be  in  effect  each 
year  thereafter  during  the  same  time 
period  on  the  first  or  second  Sunday  of 
August  as  published  in  a  Federal 
Register  Notice  and  the  Coast  Guard 
Local  Notice  to  Mariners. 
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Dated:  July  19, 1988. 

RLRybwdd, 

Rear  Admiral,  U.S.  Coast  Guard,  Comwander, 
First  Coast  Guard  District 

[FR  Do&  aS-18237  Filed  8-3-88;  8:45  am] 

BIIXWO  COOK  4S1S-14-H 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parte  1202, 1250,  and  1254 
Rm309S-AA34 

Freedom  of  Information  Act  and 
Privacy  Act  of  1974  Aecese 
Proceduree 

aoency:  National  Archives  and  Records 

Administration. 

action:  Final  rule. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
amending  its  Freedom  of  Information 
Act  (FOIA)  ac(%ss  r^ulations  for  NARA 
administrative  records  and  for  records 
transferred  to  the  custody  of  die 
Archivist  of  the  United  States.  This 
implements  the  procedural  requirements 
of  Executive  Order  12800  of  June  23, 
1987  (52  FR  23781)  governing  die 
disclosure  to  the  public  of  information 
that  may  be  of  a  commercially 
confidential  nature. 

NARA  is  further  amending  its  FOIA 
and  Privacy  Act  regulations  governing 
access  to  records  for  which  tihe  NARA 
Inspector  General  is  the  responsible 
official  or  system  manager.  These 
amendments  modify  the  procedures  to 
direct  requests  relating  to  Inqiector 
General  records  to  the  Inspector 
General. 

EFFECTIVE  DATE:  August  4, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Constance,  telephone  202-523- 

3214. 

eUPPLEMENTARY  INFORMATION:  On 

November  2, 1968.  NARA  published  in 
the  Federal  Register  (53  FR  44203) 
proposed  regulations  to  bring  its  FOLA 
regulations  governing  access  to  NARA 
administrative  records  and  records 
transferred  to  the  custody  of  the 
Archivist  of  the  United  States  into 
conformity  with  Executive  Order  1200a 
Public  ccHnment  on  the  proposed 
regulation  was  invited,  wi^  the 
comment  period  ending  on  December  2. 
1988. 

Analysis  of  Comments  Recdved 

One  organization.  The  Reporters 
Committee  for  Freedom  of  the  Pten, 
submitted  comments  on  NARA's 
proposed  regulation.  Hie  commenter  is 
concerned  that  (1)  The  time  propoeed 


for  processing  requests  is  excessive  and 
violates  die  provisions  of  the  FOIA;  and 
(2)  that  making  requests  for  all 
information  of  a  commerdal  nature, 
rather  than  only  those  for  potentially 
confidential  commercial  information, 
subject  to  the  rule  will  lead  to 
bureaucratic  delays  in  granting  access. 

NARA  shares  the  commenter's 
concern  for  timeliness  in  responding  to 
requests.  NARA  is  Arefore  ^^lAnging  its 
proposed  rule  and  will  adopt  the 
language  of  the  Executive  order  and 
substitute  a  reasmiable  time  as  the  time 
allowed  for  submitters  to  respond  to 
notices  of  receipt  of  request  and  intent 
to  disclose. 

NARA  does  not  agree  that 
bureaucratic  delays  will  result  from 
applying  the  regulation  to  all  requests 
for  access  to  commercial  information. 
The  need  to  review  all  commercial 
information  for  possible  exemption  from 
release  is  inherent  in  the  FOIA, 
explicidy  stated  in  the  Executive  order, 
and  always  a  part  of  the  decision  to 
grant  or  deny  access.  In  fact,  NARA 
does  not  consider  this  to  be  a  change  in 
policy;  it  represents  only  a  formal 
recognition  of  the  current  review 
process. 

Odier  Changes  Made  by  TUs  Regulation 

As  required  by  PubUc  Law  100-504, 
NARA  established  an  Inspector  General 
unit  on  April  17. 1988.  In  keeping  widi 
the  degree  of  independence  required  by 
Public  Law  10O-504,  all  requests  made 
under  the  FOIA  or  the  Privacy  Act  of 
1974  for  access  to  or  to  amend  a  record 
for  records  created  or  maintained  by  the 
Inspector  General  will  henceforth  be 
addressed  to  the  Inspector  General 
Appeals  of  decisions  issued  by  the 
Inspector  General  will  be  addressed  to 
the  Archivist  of  the  United  States.  This 
amendment  was  not  published  as  a  part 
of  the  proposed  rule.  However,  because 
an  amendment  of  this  nature  does  not 
require  public  comment,  it  is  being 
incorporated  at  this  time. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act.  it  s  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects 

36  CFR  Part  1202 

Privacy. 

36CFRPartl250 

Freedom  of  information,  confidential 
business  infonnation,  archives  and 
records. 


36CFRPartl2S4 

Freedom  of  information,  confidential 
business  information,  archives  and 
records. 

For  the  reasons  set  forth  in  the 
preamble,  Chapter  XQ  of  Tide  36  of  die 
Code  of  Federal  Regulations  is  iim<»nd«>d 
to  read  as  follows: 

PART  1202— REGULATIONS 
IMPLEMENTINQ  THE  PRIVACY  ACT  OF 
1974 

1.  The  authority  citation  for  Part  1202 

continues  to  read  as  follows: 

Autkoiity:  44  U£.C  2104(a):  S  U.&C  552a. 

2.  In  part  1202,  remove  the  words 
"Deputy  Archivist"  from  wherever  they 
appear  and  add,  in  their  place,  die 
words  "NARA  Privacy  Act  appeal 
official." 

3.  Section  1202.4  is  amended  by 
adding  the  following  definition  in 
alphabetical  order 

S  1202.4   DaflnMona 
•       •       •       •       • 

"NARA  Privacy  Act  appeal  official- 
means  the  Deputy  Archivist  of  the 
United  States  for  appeals  of  denials  of 
access  to  or  amenchnent  of  records 
maintained  in  a  system  of  records, 
except  where  the  system  manager  is  the 
Inspector  General  or  the  Archivist  of  the 
United  States.  The  term  means  the 
Archivist  of  the  United  States  for 
appeals  of  denial  of  access  to  or 
amendment  of  records  in  systems  of 
records  maintained  by  the  Inspector 
General 


or 


4.  Section  1202.46  is  amended  by 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  adding  new 
paragraph  (d]  to  read  as  follows: 

S  1202.46    Denials  Of  aoeees. 
•        •        •        •        • 

(d)  If  the  system  manager  is  the 
Inspector  General  that  person  shall 
retain  the  responsibility  for  denying 
granting  the  request 

5.  Section  1202.48  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


{1202.48    Appetfs  of  denial  of 
wHMnNARA. 

(a)  Requesters  denied  access  in  whole 
or  part  to  recOTds  pertaining  to  them. 
exclusive  of  those  records  for  v^ch  die 
system  manager  is  the  Archivist  of  the 
United  States,  may  file  widi  NARA  an 
appeal  of  that  denial. 

(1)  Appeals  involving  records  for 
which  die  Inspector  General  is  the 
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system  manager  should  be  addressed  to 
NARA  Privacy  Act  Appeal  Official  (N), 
National  Archives  and  Records 
Administration,  Washington.  DC  20408. 

(2)  All  other  appeals  should  be 
addressed  to  NARA  Privacy  Act  Appeal 
Official  (ND),  National  Ardiives  and 
Records  Administration,  Washington, 
DC  20408. 
*        *        •        •        • 

8.  Section  1202.86  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

{1202.66   DenWofrequMtstoanMnrt. 

(a)  Except  where  the  system  manager 
is  the  Inspector  General  if  the  system 
manager  determines  that  an  amendment 
of  a  record  is  improper  or  that  the  record 
should  be  amended  in  a  manner  other 
than  that  requested  by  an  individual,  the 
request  to  amend  and  the  system 
manager's  determinations  cmd 
recommendations  shall  be  referred  to 
the  Assistant  Archivist  for  Management 
and  Administration.  If  the  system 
manager  is  die  Inspector  General,  that 
person  shall  retain  the  responsibility  for 
granting  or  denying  the  request  to 
amend. 

7.  Section  1202.68  is  revised  to  read  as 
follows: 

§1202.66   AgrMiMnt  to  attemativt 


If  the  denial  of  a  request  to  amend  a 
record  includes  proposed  alternative 
amendments,  and  if  the  requester  agrees 
to  accept  them,  the  requester  shall  notify 
the  NARA  official  who  signed  the  denial 
letter.  That  official  shall  immediately 
instruct  the  system  manager  to  make  the 
necessary  amendments  in  accordance 
with  S  1202.64. 

8.  Section  1202.70  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

$1202.70    Appeal  Of  denial  Of  raquwt  to 
■RMnd  a  record. 

(a)  A  requester  who  disagrees  with  a 
denial  of  a  request  to  amend  a  record 
may  file  an  appeal  of  that  denial. 

(1]  If  the  denial  was  signed  by  the 
Assistant  Archivist  for  Management  and 
Administration,  the  requester  shall 
address  the  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  (ND),  Washington, 
DC  20408. 

(2)  If  the  denial  was  signed  by  the 
Inspector  General,  the  requester  shall 
address  the  appeal  to  the  NARA  Privacy 
Act  Appeal  Official  (N),  Washington. 
DC  20408. 

(3)  If  the  requester  is  an  employee  of 
NARA  and  the  denial  to  amend  involves 
a  record  maintained  in  the  employee's 
Official  Personnel  Folder,  as  described 


in  Chapter  293  of  the  Federal  Personnel 
Manual,  the  appeal  should  be  addressed 
to  the  Assistant  Director,  Workforce 
Information  Office,  CompUance  and 
Investigations  Groiq),  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415. 


PART  1250— PUBUC  AVAILABIUTY 
OF  NARA  ADMINISTRATIVE  RECORDS 
AND  INFORMATIONAL  MATERIALS 

9.  The  authority  citation  for  Part  1250 
is  revised  to  read  as  follows: 

Autboiity:  44  U.S.C.  2104(a);  5  U.S.C.  552; 
E.0. 12600. 

10.  Section  1250.58  is  amended  by 
removing  in  paragraphs  (b)  and  (c)  the 
words  "Deputy  Arohivist"  and  adding  in 
their  place  the  words  "NARA  FOIA 
Appeal  Official"  and  by  revising 
paragraph  (a)  to  read  as  follows: 

S  1250.56    Appeal  within  NARA. 

(a)  A  requester  who  receives  a  denial 
in  whole  or  in  part  of  a  request  may 
appeal  that  decision  within  NARA  to  the 
appropriate  NARA  FOIA  Appeal 
Official.  If  the  denial  was  signed  by  the 
Assistant  Archivist  for  Management  and 
Administration,  the  appeal  shall  be 
addressed  to  the  Deputy  Archivist  of  the 
United  States,  National  Archives  (ND), 
Washington,  DC  20408.  If  the  denial  was 
signed  by  the  Inspector  General,  the 
appeal  shall  be  addressed  to  the 
Archivist  of  the  United  States,  National 
Archives  (N),  Waskington,  DC  20408. 


91250.60    [Amended] 

11.  Section  1250.10  is  amended  by 
removing  the  words  "Assistant 
Archivist  for  Management  and 
Administration"  and  adding  in  their 
place  the  words  "NARA  FOIA  Appeal 
Official." 


Sul>partG— {R 
H] 


ledylgnted 


as  Subpart 


12.  Subpart  G,  consisting  of  S  1250.80, 
is  redesignated  Subpart  H.  The  section 
number  is  unchanged. 

13.  A  new  Subpart  G — Predisclosure 
Notification  Procedures  for  Commercial 
Information,  consisting  of  S  1250.75,  is 
added  to  read  as  follows: 

Subpart  Q— Prediedosure  Notification 
Procedures  for  Commercial 
Information.        I 


S  1250.75 

procedures  for  commercial  infonnatlon. 

(a)  General.  Commercial  information 
provided  to  NARA  shall  not  be 
disclosed  to  the  public  except  in 
accordance  with  tUs  subpart 


(b)  Definitions. 

"Potentially  confidential  commercial 
information"  means  records  provided  to 
NARA  by  a  submitter  diat  may  contain 
material  exempt  from  release  under  5 
U.S.C.  552(b)(4]  because  disclosure 
could  reasonably  be  expected  to  cause 
the  submitter  substantial  competitive 
harm. 

"Submitter"  means  any  person  or 
entity  providing  potentially  confidential 
commercial  information  to  an  agency. 
The  term  "submitter"  includes,  but  is  not 
limited  to,  corporations,  state 
governments,  and  foreign  governments. 

(c)  Designation  of  potentially 
confidential  commercial  information. 
Submitters  of  commercial  information 
may  designate  the  information  as 
commercially  confidential.  The 
designation  must: 

(1}  Be  made  by  the  submitter  when  the 
information  is  submitted  to  NARA  or 
within  30  workdays  thereafter 

(2)  Specify  precisely  which 
information  is  claimed  as  commercially 
confidential; 

(3)  Be  made  in  good  Faith; 

(4)  Be  supported  by  a  certification  by 
the  submitter  that  the  kiformation  has 
not  been  published  or  previously 
officially  disclosed  to  fiie  public. 

(d)  Notice  of  receipt  of  a  request  to 
release  information.  (1)  NARA  shall  give 
the  submitter  prompt  written  notice  of 
receipt  of  a  FOIA  request  for  the 
submitter's  potentially  confidential 
commercial  information  when: 

(i]  The  submitter,  in  good  faith,  has 
designated  the  materid  as  commercially 
confidential  in  accordance  with 
paragraph  (c)  of  this  section;  and 

(ii)  "The  FOIA  request  is  received 
within  10- years  of  the  date  of 
submission. 

(2)  The  written  notice  of  receipt  of  an 
FOIA  request  shall  either  describe  the 
potentially  confidential  conunercial 
information  requested,  or  provide  copies 
of  the  records  containing  Uie 
information.  The  notice  shall  be  mailed 
to  the  last  known  address  of  the 
submitter. 

(3)  When  notice  is  given  to  a 
submitter  pursuant  to  this  section, 
NARA  shall  inform  the  requester  that: 

(i)  the  notice  has  been  sent  to  the 
submitter; 

(ii)  That  NARA's  response  to  the 
request  may  be  delayed  beyond  the 
limitations  specified  ia  5  U.S.C. 
552(a)(6)(A)  and  (B)  to  allow  for  time  to 
notify  the  submitter,  and  to  consider  any 
response;  and 

(iii)  That  the  delay  may  be  considered 
a  denial  of  access  to  records  and  the 
requester  may  seek  judicial  review. 
However,  the  requester  shall  be  invited 
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to  agree  to  a  voluntary  extension  of  time 
so  that  NARA  may  consider  any  claims 
of  confidentiality  by  the  submitter. 

(e)  Opportunity  to  object  to 
disclosure.  (1)  Through  the  notice 
described  in  paragraph  (d)  of  this 
section,  NARA  shall  afford  a  submitter  a 
reasonable  amount  of  time  to  provide 
NARA: 

(i)  A  detailed  statement  of  any 
objections  to  disclosure.  The  statement 
shall  specify  which  information  is 
claimed  to  be  of  a  confidential 
commercial  native,  and  shall  specify  all 
grounds  for  withholding  any  of  the 
information  under  the  exemptions  of  the 
FOIA.  If  exemption  (b)(4)  of  the  FOIA  is 
cited,  the  statement  shall  explain  how 
the  release  of  the  information  can  be 
reasonably  e;q)ected  to  cause 
substantisi  competitive  harm  to  the 
submitter  and 

(ii)  Certification  that  the  information 
has  not  been  published  or  previously 
disclosed  to  the  public. 

(2)  The  statement  provided  pursuant 
to  this  subsection  may  itself  be  subject 
to  disclostire  under  the  FOIA 

(f)  Notice  of  intent  to  disclose.  (1) 
NARA  shall  consider  any  good  faidi 
designations  of  commerdal 
confidentialify  made  when  the 
information  was  initially  submitted  to 
NARA,  and  the  submitter's  timely 
objections  and  specific  grounds  for 
nondisclosure  received  in  response  to 
the  notice  of  receipt  of  a  request  prior  to 
determining  whether  to  disclose  tiie 
information  in  question. 

(2)  When  NARA  decides  to  disclose 
commercial  information  over  the 
objections  of  a  submitter,  whether  in 
response  to  a  request  to  release  or  as 
the  result  of  an  appettl  of  a  denial  of 
access,  NARA  shall  provide  the 
submitter  a  written  notice  which: 

(i)  States  the  reasons  why  the 
submitter's  objections  were  not 
sustained; 

(ii)  Describes  or  contains  a  copy  of  the 
information  to  be  disclosed;  and 

(iii)  Specifies  a  disclosure  date.  NARA 
shall  inform  the  submitter  that 
disclosure  will  be  made  on  the  specified 
disclosure  date,  unless  barred  by  court 
order. 

(3)  NARA  shall  inform  the  requester 
that  such  notice  has  been  given  to  the 
submitter  and  of  the  proposed  disclosure 
date. 

(4)  When  NARA  and  the  submitter  are 
in  agreement  concerning  disclosure, 
disclosure  shall  take  place  as  soon  as 
possible. 

(5)  The  notice  of  receipt  of  a  request 
shall  serve  as  the  notice  of  intent  to 
disclose  when  the  submitter  fails  to 
respond  to  the  initial  notice  within  a 
reasonable  period  of  time. 


(g)  Notice  of  lawsuit  NARA  will 
promptly  inform  the  requester  and  the 
submitter  of  any  law  suit  filed  by  the 
other  concerning  possible  disclosure. 

(h)  Exceptions  to  notice  requirement 
The  notice  requirements  of  this  section 
do  not  apply  when: 

(1)  NARA  determines  that  the 
information  should  not  be  disclosed  in 
accordance  with  one  or  more  FOIA 
exemptions; 

(2)  The  iniformation  has  been 
published  or  officially  made  available  to 
the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (oUier  dian  5  U.S.C. 
552);  or 

(4)  NARA  has  no  substantial  reason  to 
believe  that  disclosure  would  result  in 
competitive  harm. 

PART  1254— AVAILABILITY  OF 
RECORDS  AND  DONATED 
HISTORICAL  MATERIALS 

14.  The  authorify  citation  for  Part  1254 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  2101-2118, 5  U.S.C  552. 
and  E.0. 12800. 

15.  Section  1254J0  is  revised  to  read 
as  follows: 

S  1254.30    Archives. 

The  use  of  archives  is  subject  to  the 
restrictions  prescribed  by  statute  or 
Executive  order  or  by  the  restrictions 
specified  in  writting  in  accordance  with 
44  U.S.C.  2108  by  the  agency  from  which 
the  records  were  transferred.  NARA  will 
make  available  any  reasonably 
segregable  portion  of  a  record  after  the 
restricted  portion  has  been  deleted.  The 
restrictions  are  published  in  the  "Guide 
to  the  National  Archives  of  the  United 
States,"  and  supplemented  by  restriction 
statements  approved  by  the  Archivist  of 
the  United  States  and  set  forth  in  Part 
1256  of  this  chapter.  The  Guide  is 
available  from  die  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  DC  20402.  The  Guide  may 
also  be  consulted  at  the  NARA  research 
facilities  Usted  in  part  1253  of  this 
chapter. 

16.  A  new  S  1254.38  is  added  to  read 
as  follows: 

S  1254.36    Freedom  of  infonnation  Act 
requests. 

(a)  Applicability.  This  section  applies 
to  Freedom  of  Information  Act  requests 
for  unclassified  and  classified  archives. 
This  section  does  not  apply  to  requests 
for  FRC  records  or  donated  historical 
materials. 

(b)  Definitions. 

"Potentially  confidential  commercial 
information"  means  records  submitted 
to  any  agency  by  a  submitter  that  may 


contain  material  exemp*  from  release 
under  5  U.S.C  552(b)(4)  because 
disclosure  could  reasonably  be  expected 
to  cause  a  submitter  substantial 
competitive  harm. 

"Submitter"  means  any  person  or 
entity  providing  potentially  confidential 
commercial  information  to  an  agency. 
The  term  "submitter"  includes,  but  is  not 
limited  to,  corporations,  state 
governments,  and  foreign  governments. 

(c)  Requirements.  Requests  for  access 
to  archives  under  the  FOIA  shall 
reasonably  describe  the  records 
requested,  shall  be  made  in  writing  to 
the  director  of  the  appropriate  NARA 
depository  listed  in  part  1253  of  this 
chapter  or  to  the  Assistant  Archivist  for 
the  National  Archives,  and  shall  clearly 
indicate  that  the  request  is  being  made 
under  the  Act. 

(d)  Processing  time.  NARA  shall 
inform  requesters  of  the  availability  of 
records  within  10  workdays  after 
receiving  a  request,  except  when 
precluded  from  doing  so  by  conditions 
as  described  in  5  U.S.C.  552a(6)(B),  or  by 
the  need  to  consult  with  a  submitter,  as 
set  forth  in  §  1254.39. 

(e)  Denial  of  access.  Denials  under  the 
FOIA  of  access  to  archives  are  made  by 
the  appropriate  director  of  a  Presidential 
library  or  the  Assistant  Archivist  for  the 
National  Archives,  who,  within  10 
workdays,  shall  notify  the  requester  of 
the  reasons  for  denial  and  of  the 
procedures  for  appeal. 

(f)  Appeals,  (ij  A  requester  whose 
request  is  denied  in  whole  or  in  pari 
may  appeal  that  decision  within  NARA. 
The  requester  should  direct  a  written 
appeal  to  the  Deputy  Archivist  of  the 
United  States  (ND),  Washington,  DC 
20403. 

(2)  The  Depufy  Archivist  must  receive 
an  appeal  no  later  than  35  calendar  days 
aftei  the  date  of  the  NARA  letter  of 
denial  to  be  considered  timely. 

(3)  The  appeal  letter  shall  include  the 
worth  "Freedom  of  Information  Act 
Appeal "  on  both  the  letter  and  the 
envelope,  and  the  requester  shall 
enclose  with  the  appeal  letter  a  copy  of 
the  iaitial  request  and  the  denial. 

(4)  In  the  appeal  letter  the  requester 
shall  briefly  state  the  reasons  why 
K.^BJK.  should  release  the  records. 

(5)  The  Depufy  Archivist  shall  consult 
with  the  agency  specifying  the 
restriction,  when  appropriate,  and  make 
a  determination  within  20  workdays 
after  the  date  of  receipt  by  the  Depufy 
Archivist  of  the  appeal.  If  an  extension 
is  required,  the  Depufy  Archivist  shall 
notify  the  requester  within  20  workdays 
from  receipt  of  Uie  requesL  Time 
extensions  shall  not  exceed  10 
workdays  in  the  aggregate:  either  solely 
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in  tlie  initial  stage  or  solely  in  the 
appellate  stage,  or  divided  between 
them. 

(6)  If  the  determination  is  adverse  in 
whole  or  in  part  the  Deputy  Archivist 
shall  notify  the  requester  of  the  right  to 
judicial  review. 

(7)  Denials  and  appeals  of  denials  of 
access  to  ii^ormation  under  the  FOIA 
exemption  552(b)(1),  national  security 
information,  are  processed  in 
accordance  with  the  provisions  of 

S  1254.4a 

17.  A  new  1 1254.39  is  added  to  read 
as  follows: 

1 12S4J9   Re(|UMts  taf  ewMnefcW 


(a)  Notice  of  receipt  of  request.  (1) 
Submitters  of  potentially  confidential 
commercial  information  shall  be  given 
written  notice  and  an  opportunity  to 
object  to  release  when  a  request  is 
received  for  information  the  submitter 
designated  in  accordance  with  the 
recipient  aaency's  regulations  as 
commerdu  coi^dential.  and  the  request 
is  received  less  than  10  years  after 
submission  of  the  information. 

(2)  When  the  request  is  for 
information  firom  a  single  or  small 
number  of  submitters,  the  notice  shall  be 
sent  to  the  submitter's  last  known 
address. 

(3)  When  the  request  is  for 
information  from  a  large  number  of 
submitters,  notice  shall  be  provided  by 
publication  of  a  notice  in  the  Federal 
Ragistsr. 

(4)  The  notice  shall  either  describe  the 
potentially  commercially  confidential 
information  requested  (if  the  notice  is 
pubQshed  in  the  Federal  Register),  or 
provide  copies  of  the  records  containing 
the  information. 

(5)  NARA  shall  inform  the  requester 
that 

(i)  Notice  of  receipt  of  a  request  has 
been  provided  to  the  submitter 

(ii)  Hie  response  to  the  request  may    - 
be  delayed  beyond  the  limitations 
specified  in  S  U.S.C.  552(a)(e)  (A)  and  (B) 
to  allow  for  time  to  provide  notice  to  the 
submitter,  and  to  consider  any  response; 

(iii)  The  delay  may  be  considered  as  a 
denial  of  access  to  records  and  that  the 
requester  may  seek  judicial  review. 
However,  the  requester  shall  be  invited 
to  agree  to  a  voluntary  extension  of  time 
so  that  NARA  may  consider  any  claims 
of  commercial  coi^dentiality  provided 
by  the  submitter. 

(b)  Opportunity  to  object  to 
diacloaure.  (1)  Through  the  notice 
described  in  paragraph  (a)(1)  of  this 
section.  NARA  shall  afford  a  submitter  a 
reasonable  period  of  time  within  which 
to  provide  NARA  with  a  detailed 
statement  of  any  objections  to 


disclosure.  A  reasonable  extension  of 
the  time  limit  for  response  may  be 
granted  when  appropriate. 

(2)  Hie  statement  shall  specify  which 
information  is  claimed  to  be  of  a 
confidential  commercial  natiire,  and 
shall  specify  all  grounds  for  withholding 
any  of  the  information  under  the 
exemptions  of  the  POIA.  If  exemption 
(b)(4)  of  the  FOIA  is  cited,  the  statement 
shall  explain  how  the  release  of  the 
information  can  be  reasonably  expected 
to  cause  substantial  competitive  harm  to 
the  submitter. 

(3)  The  statement  shall  contain  a 
cert^cation  that  tlie  information  has  not 
been  published  or  officially  released  to 
the  public. 

(4)  The  statement  provided  pursuant 
to  this  subsection  may  itself  be  subject 
to  disclosure  under  the  FOIA  under 

9  1250.75. 

(c)  Notice  of  intent  to  disclose.  NARA 
shall  carefully  consider  any  good  faith 
designations  of  commercial 
confidentiality  made  when  the 
information  was  initially  submitted  to 
an  agency,  and  any  timely  objections 
submitted  in  response  to  the  NARA 
notice  of  receipt  of  a  request  to  release. 
Except  as  provided  for  in  paragraph  (e) 
of  this  section,  when  NARA  determines 
to  disclose,  whether  in  response  to  a 
request  to  release  or  as  the  result  of  an 
appeal  of  a  denial  of  access,  notice  shall 
be  sent  to  the  submitter  that: 

(1)  States  why  the  initial  designation 
or  the  objections  were  not  sustained; 

(2)  Describes  or  encloses  a  copy  of  the 
information  proposed  for  disclosed;  and 

(3)  Specifies  a  date  on  which  it  is 
proposed  to  release  the  information 
unless  barred  by  court  order.  The 
requester  shall  be  simultaneously 
informed  of  the  disclosure  date. 

(d)  Notice  of  law  suit  NARA  will 
promptiy  inform  the  requester  and 
submitter  of  any  law  suit  filed  by  the 
other  concerning  possible  disclosure. 

(e)  Exception  to  notice  requirements. 
The  notice  requirements  of  this  section 
do  not  apply  when: 

(1)  NARA  determines  that  the 
information  should  not  be  disclosed  in 
accordance  with  one  or  more  FOIA 
exemptions; 

(2)  Hie  information  has  been 
published  or  officially  made  available  to 
the  public; 

(3)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552);  or, 

(4)  More  than  10  years  have  passed 
since  the  date  of  submission,  regardless 
of  any  designation  as  commercially 
confidential  made  by  the  submitter  in 
accordance  with  die  recipient  agency's 
regulations,  and  NARA  has  no 
substantitial  reason  to  believe  that 


disclosure  would  result  in  competitive 
harm. 

(5)  The  submitter  failed  to  respond  to 
a  notice  of  receipt  of  request,  in  which 
case  this  initial  notice  shall  serve  as  the 
notice  of  intent  to  disclose. 

$1254.44   [Amended] 

18.  Section  1254.44(a)  is  amended  by 
removing  "fi  1254.30(b)"  and  inserting  in 
its  place  "§  1254.38". 

Dated:  July  la  1989. 
Qaudine ).  Weiher. 
Acting  Archivist  of  the  United  States. 
[FR  Doc.  89-18290  Filed  8-»-89;  8:45  am] 
BtUINQ  COOE  7S1S-01 


DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  21 
RIN  2900-AC4e 


Authorization  of  an  liMal  Evaluation 
Under  the  Vocational  Rehabilitation 
Program  for  Veterana  Not  Reelding  In 
estate 

agency:  Department  cf  Veterans 

Affairs.  j 

ACTION:  Final  regulatory  amendment. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  certain 
provisions  in  order  to  Increase  fiexibllity 
in  arranging  an  initial  evaluation  for 
veterans  requesting  assistance  under  the 
vocational  rehabilitation  program  when 
the  veteran  does  not  reside  in  a  State. 
Under  current  provisions  a  veteran  is 
required  to  travel  to  a  VA  regional  office 
in  a  State  to  be  provided  an  initial 
evaluation.  This  has  created  difficulties 
in  arranging  for  and  carrying  out  initial 
evaluations  for  veterans  residing  outside 
a  State,  particularly  for  veterans 
residing  overseas.  The  intended  effect  of 
these  changes  is  to  provide  initial 
evaluations  more  conveniently  for 
veterans  not  residing  in  a  State  and 
effect  cost  savings  in  the  payment  of 
beneficiary  travel. 

EFFECTIVE  DATES:  These  amendments 
are  effective  August  4, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Morris  Triestman.  Rehabilitation 
Consultant,  Policy  and  Program 
Development,  Vocational  Rehabilitation 
and  Education  Service,  Veterans 
Benefits  Administration.  (226),  810 
Vermont  Avenue  NW.,  Washington,  DC 
20420,  (202)  233-2886. 
SUPPLEMENTARY  INFORMATION:  VA  is 
required  to  provide  an  initial  evaluation 
for  each  seivice-disabled  veteran 
requesting  assistance  under  the 
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vocational  rehabilitation  program.  The 
purposes  of  the  initial  evaluation  are  to 
determine  the  veteran's  eligibility  and 
entitiement  for  assistance  and  to 
provide  a  basis  for  planning  a 
rehabilitation  program  for  those 
veterans  found  eligible  and  entiUed  to 
these  services.  The  initial  evaluation  is 
provided  by  counseling  psychologists 
located  in  tiie  Vocational  Rehabilitation 
and  Counseling  (VR&C)  Division  of  the 
VA  regional  office.  The  veteran  is 
expected  to  travel  to  the  regional  office 
in  the  area  in  which  he  or  she  resides  to 
receive  an  intial  evaluation  and  VA 
pays  necessary  travel  costs. 

The  provisions  of  38  CFR  21.100 
require  that  counseling  services  needed 
to  carry  out  an  initial  evaluation  and 
other  counseling  services  are  applicable 
to  both  requests  for  assistance  fUed  by 
veterans  residing  in  a  State  and  those 
not  residing  in  a  State,  llierefore 
veterans  not  residing  in  a  State  who  are 
requesting  assistance  under  the 
vocational  rehabilitation  program  are 
also  required  to  report  to  a  VA  regional 
office  in  order  to  receive  an  initial 
evaluation.  There  are  difficulties  for 
both  the  veteran  and  the  government  in 
providing  initial  evaluations  for  vetereuis 
not  residing  in  a  State,  particularly  for 
veterans  living  overseas.  VA  to  protect 
the  interest  of  both  the  veteran  and  the 
government,  is  proposing  to  amend  the 
provisions  of  38  CFR  21.100  to  allow  VA 
program  management  greater  flexibility 
in  selecting  the  method  by  which  these 
services  are  provided  for  veterans  not 
residing  in  a  State. 

VA  mids  that  good  cause  exists  for 
making  the  amended  regulation  final 
without  prior  publication  for  public 
notice  and  comment,  and  for  malting 
these  amendments  effective  on  the  date 
of  publication.  The  changes  contained  in 
these  amendments  concern  internal  VA 
management  rules  by  which  VA 
arranges  for  counseling  services,  and  the 
method  imder  which  VA  arranges  to 
provide  these  services  for  veterans  not 
residing  in  a  State.  These  benefits  and 
the  type  or  level  of  services  are  not 
affected  by  these  changes.  The 
amendments  should  result  in  greater 
convenience  for  the  veteran  and  savings 
to  the  government.  Prior  publication  of 
this  change  for  public  participation  is 
therefore  considered  unnecessary  and 
not  in  the  interest  of  either  the  veteran 
or  the  government. 

The  regulations  contained  herein  will 
better  acquaint  eligible  veterans, 
vocational  training  and  rehabilitation 
facilities,  and  the  public  at  Icuge  with 
the  way  these  provisions  will  be 
implemented. 

These  amendments  do  not  meet  the 
criteria  for  major  rules  as  contained  in 


Executive  Order  12291.  The  change  will 
not  have  a  $100  million  annual  effect  on 
the  economy,  will  not  cause  a  major 
increase  in  costs  or  prices,  and  will  not 
have  any  other  significant  adverse  effect 
on  the  economy. 

Since  a  notice  of  proposed  rulemaking 
is  unnecessary  and  will  not  be  published 
the  Regulatory  Flexibility  Act  (RFA) 
does  not  apply  to  tliis  change.  In  any 
case,  the  Secretary  of  Veterans  Affairs 
hereby  certifies  that  these  amendments 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the  RFA  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  these  amendments  are  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 
The  reason  for  this  certification  is  that 
the  changes  simply  concern  the  method 
by  which  VA  arranges  to  provide 
counseling  and  evaluation  services  to  a 
small  number  of  veterans  who  do  not 
reside  in  a  State.  Thus,  no  regulatory 
burdens  are  imposed  on  small  entities 
by  these  changes. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  is  64.116] 

list  of  Subjects  m  38  CFR  Fart  21 

Civil  rights,  Claims,  Education.  Grant 
programs,  Loan  programs.  Reporting  and 
recordkeeping  requirements.  Schools. 
Veterans,  Vocational  education. 
Vocational  rehaiblitation. 

Approved:  July  6, 1989. 
Edward  J.  Derwinski, 

Secretary  of  Veterans  Affairs. 

38  CFR  Part  21,  Vocational 
RehabiUtation  and  Education,  is 
amended  as  follows: 

PART  21— [AMENDED] 

1.  In  §  21.100,  paragraph  (d)  is  revised 
and  paragraph  (e)  is  added  to  read  as 
follows: 

S  21.100    Counseling. 

•        •        •        •        * 

(d)  Limitations.  (1)  If  a  veteran  resides 
within  a  State,  counseling  services 
necessary  to  carry  out  the  initial 
evaluation  and  the  development  of  a 
rehabiUtation  plan  or  a  program  of 
employment  services  will  be  furnished 
by  coimseling  psychologists  in  the 
Vocational  Rehabilitation  and 
Counseling  (VR&C)  Division; 

(2)  If  a  veteran  does  not  reside  in  a 
State  the  counseling  services  necessary 
to  carry  out  an  initial  evaluation  may  be 
accomplished  in  the  same  manner  as  for 
a  veteran  residing  in  a  State  or  through 
other  arrangements  when  deemed 
appropriate  by  the  VR&C  Division. 


These  alternative  arrangements  include, 
but  are  not  limited  to: 

(i)  Use  of  counseling  centers  or 
individual  qualified  professionals  under 
contract  to  VA  and 

(i)  Professional  staff  of  other  Federal 
agencies  located  in  the  area  in  wliich  the 
veteran  resides. 

(3)  Alternative  arrangements  to 
provide  counseling  are  subject  to  the 
following  requirements: 

(i)  AH  arrangements  must  be 
consistent  with  the  provisions  of 
paragraph  (c)  of  this  section  regarding 
utilization  of  professionally  qualified 
persons  to  provide  counseling  services 
during  the  initial  evaluation; 

(ii)  All  determinations  of  eligibility, 
entitlement  and  the  development  of  a 
rehabilitation  plan  will  continue  to  be 
made  by  counseling  psychologists  in  the 
VR&C  Division. 

(4)  If  VR&C  determines  that  tiie 
evidence  of  record  is  insufficient  to 
carry  out  an  initial  evaluation  in  a  case 
in  which  alternative  arrangements  were 
used,  VA  staff  may  authorize  the 
veteran  to  travel  to  a  VA  facility  to 
complete  the  evaluation. 

(Authority:  38  U.S.C.  1515) 

(e)  Definition.  For  the  purposes  of  this 
section,  the  term  "State"  means  each  of 
the  several  States,  the  Distiict  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

(Authority:  38  U.S.C.  101) 

[FR  Doc.  89-18227  Filed  8-3-89;  8:45  am] 
MLUNO  COOE  •320-01-4I 


POSTAL  SERVICE 
39 CFR  Part  111 

Exclusion  of  "Plus"  Issues 
Second-Class  Mail 

agency:  Postal  Service. 
action:  Final  rule. 

SUMMARY:  This  gives  notice  that,  by 
operation  of  law,  section  428.227  of  the 
Domestic  Mail  Manual,  dealing  with 
certain  "Plus"  issues  of  second-class 
publications,  became  ineffective  on  July 
23, 1969. 

EFFECTIVE  DATE:  July  23, 1989. 

FOR  FURTHER  INFORMATKM  CONTACR 

Grayson  M.  Poats,  (202)  268-2981. 

SUPPUEMENTARY  INFORMATION:  On  June 
17, 1988,  pursuant  to  39  U.S.C.  3623,  tiie 
United  States  Postal  Service  filed  a 
request  with  the  Postal  Rate 
Commission  for  a  change  in  section 
200.0123  of  tiie  Domestic  Mail 
Classification  Schedule  concerning  the 
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mailiag  of  "Plus"  issues  of  second-class 
publications.  Pursuant  to  39  U.S.C. 
3641(6],  the  Postal  Service  implemented 
the  proposed  classification  change,  on  a 
temporary  basis,  on  October  9, 1988.  At 
the  same  time,  after  notice-and- 
comment  rulemaking,  the  Postal  Service 
added  an  implementing  regulation  to  the 
Domestic  Mail  Manual.  53  PR  38006 
(September  29. 1968).  This  implementing 
regulation.  Domestic  Mail  Manual 
section  425.227,  subsequently 
renumbered  428.227  incident  to  a 
complete  revision  of  chapter  4  of  the 
Domestic  Mail  Manual,  54  PR  9210 
(March  6. 1989),  reads  as  follows: 

428.227    An  "issue"  of  ■  newspaper  or 
other  periodical  also  will  be  deemed  to  be  a 
separate  publication,  for  postal  purposes,  and 
must  independently  meet  the  applicable 
second-class  eligibility  qualifications  in  422.2 
tfarM^  422.4  and  423,  when  the  following 
conditions  exist: 

a.  The  issue  is  published  on  a  day  different 
from  a  F^ular  issue  of  the  same  publication, 
but  more  frequently  than  once  each  month, 
and 

b.  At  least  10  percent  of  the  total  number  of 
copies  of  die  issue  is  distributed  on  a  regular 
basis,  to  recipients  who  do  not  subscribe  to  it 
or  request  it  and 

c.  The  number  of  copies  of  the  issue 
distributed  to  nonsubscribers  or 
nonieqaeftan  is  more  than  twice  the  number 
of  copies  of  any  odier  regnlar  issue 
distributed  to  nmsnbscrilMn  or 
nonrequesters  during  the  same  period. 

Note:  See  423.141, 427.11  for  requirements 
for  fiUng  certification  forms  to  establish 
eligibiUty  of  an  issue  under  this  section. 

As  noticed  elsewhere  in  this  issue,  the 
temporary  classification  change  became 
inefiective  on  July  23, 1989.  by  operation 
of  law.  Therefore.  Domestic  Mail 
Manual  section  428.227  also  became 
ineffective  on  that  date. 
Frad  Eggieston, 

Aasiatant  General  Counael  Lt^alative 
Division. 
[FR  Do&  W-183M  Filed  8-3-89;  8:45  am] 

MLUNQ  COOC  7710-IS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
[FML-MM^l 

Approval  and  Profnulfatlon  of 
Implamentatlon  Plana;  IWnola 

Mmcr.  United  States  Environmental 
Protectioa  Agency  (USEPA). 
action:  Raal  rolemakiag. 


r:  In  a  November  18. 1968.  (53 
FR  46093)  notice  of  proposed 
rulemaking.  USEPA  prtqioeed  to 
disapprove  a  site-specific  revision  to  the 


Illinois  State  In^dementation  Plan  (SIP] 
for  ozone.  The  revision  would  provide 
for  an  alternative  compliance  plan 
schedule  (compliance  data  extension] 
for  the  Printpack,  Incorporated 
(Printpack]  paper  coating  operation, 
whidi  is  located  in  Elgin,  Illinois. 

In  today's  Final  Rulemaking,  USEPA 
is  disapproving  the  SIP  revision  for 
Printpack  because  the  requested 
compliance  date  extension  is 
inconsistent  with  relevant  portions  of 
the  Clean  Air  Act  and  USEPA's  policy. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  September  5, 1989. 
ADDKEaacs:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-0031,  before  visiting  the  Region  V 
office.) 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

(5AR-26),  230  South  Dearborn  Street, 

Chicago,  Illinois  60604. 
Illinois  &ivironmeiltal  Protection 

Agency,  Division  of  Air  Pollution 

Control,  2200  Cherchill  Road, 

Springfield,  Illinois  62706. 

A  copy  of  today's  revision  to  the 
Illinois  SIP  is  availeble  for  inspection  at: 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW..  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6031. 
aUPPLEMENTARY  MFORISATION:  On 
November  21, 1983,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  proposed  revision  to 
its  ozone  SIP  for  Printpack.  This  SEP 
revision  is  in  the  form  of  a  February  5, 
1981,  Opinion  and  Order  of  the  Illinois 
Pollution  Control  Ebard  (IPCB)  PCB  80- 
148.  It  grants  a  variance  from  the 
existing  SIP  requirements  until 
December  31, 1985,  and  provides  a 
legally  enforceable  compliance 
sdhedule. 

I.  Emission  Limit 

Under  the  existisg  federally  approved 
SEP,  Printpack's  paper  coating  operation 
is  subject  to  the  2.9  poimds  of  VOC  per 
gallon  emission  limitation  contained  in 
the  IPCB  Rule  205(&)(1)(C)  of  Chapter  2: 
Air  Pollution  of  the  IPCB  Rules  and 
Regulations.  Final  compliance  is 
required  by  Decendier  31, 1982. 

In  lieu  of  the  compliance  data 
contained  in  the  federally  approved  SIP. 
the  State  requested  an  extended 
compliance  date  of  December  31, 1985 
for  Prin^ack.  The  request  would  allow 


Printpack  additional  tine  to  reformulate 
to  low-solvent  adhesive  for  its  adhesive 
laminating  equipment.  Printpack  is 
located  in  Elgin,  Kane  County,  Illinois. 

II.  SIP  Defidmcy — Kaoe  County 

In  a  May  26, 1968,  SIP  call  letter,  the 
USEPA  notified  the  Governor  of  Illinois, 
that  the  ozone  SIP  is  substantially 
inadequate  to  achieve  the  ozone 
national  ambient  air  qsality  standards 
(NAAQS)  in  the  Chicago-Gary-Lake 
County  Consolidated  Metropolitan 
Statistical  Area,  which  includes  Kane 
County.  To  date,  the  State  of  Illinois 
does  not  have  an  approved  1982  ozone 
SIP  (See  the  October  17, 1988,  Federal 
Register  (53  FR  40415))  for  Kane  County. 

III.  Compliance  Data  Dctension  Policy 

USEPA's  August  7, 1B88, 
memorandum,  "Policy  on  SIP  Revisions 
Requesting  Compliance  Date  Extensions 
for  VOC  Sources",  from  J.  Craig  Potter, 
then  Assistant  Administrator  for  Air 
and  Radiation,  states  that  a  compliance 
date  extension  must  be  as  expecQtious 
as  practicable  in  order  to  be  approved. 

In  addition,  this  policy  requires  the 
State  to  demonstrate  that  the  extension 
will  not  interfere  with  the  timely 
attainment  and  maintenance  of  the 
ozone  standard  and,  where  relevant, 
"Reasonable  Further  ft-ogress"  [RFP] 
towards  timely  attainment. 

IV.  Proposed  SIP  Revision 

In  a  November  16, 1988,  (53  FR  46093) 
notice  of  proposed  rulemaking,  USEPA 
proposed  to  disapprove  the  Printpack 
compliance  date  extension  as  a  revision 
to  the  Illinois  SEP  for  ocone.  USEPA 
found  that  the  State  had  not  shown  that 
the  requested  compliance  date  was  as 
expeditious  as  practicable  nor  had  fte 
State  adequately  demonstrated  that  the 
extension  would  not  interfere  with 
timely  attainment  of  the  ozone  standard 
and  RFP  in  the  interim  During  the  public 
comment  period  USEPA  received  no 
comments. 

V.  Conclusion 

USEPA  is  disapproving  this  SIP 
revision  for  Printpack  because  its 
compliance  date  extension  is 
inconsistent  vnth  relevant  portions  of 
the  Clean  Air  Act  and  USEPA's  policy. 

Under  section  307(b}(l)  of  the  Act, 
petitions  for  judicial  review  of  tfiis 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  3. 1969.  "nils  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).j 

This  action  has  beea  classified  as  a 
Table  2  action  by  the  Regional 
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Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989,  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ozone,  Carbon 
monoxide.  Hydrocarbon, 
Intergovernmental  offices. 

Dated:  July  20, 1969. 

Frank  M.  Covington, 

Acting  Regional  Administrator. 

[FR  Doc.  89-18275  Filed  8-3-89;  8:45  am] 

BILUNQ  CODE  SSSO-SO-M 


40  CFR  Part  52 
[FRL-3624-8] 

Approval  and  Promulgation  of 
Implementation  Plana;  lllinoia,  Indiana, 
Michigan,  Minneaota,  Ohio  and 
Wisconain 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 

action:  Notice  of  final  mlemaking. 

aUMMARV:  USEPA  is  approving 
declarations  by  Illinois,  Indiana, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin  that  recent  revisions  to 
USEPA's  stack  height  regulations  do  not 
necessitate  revisions  to  die  State 
Implementation  Plans  (SIPs)  for  certain 
sources  in  these  States.  Under  section 
406  of  the  Clean  Air  Act,  each  State  was 
required  to  review  its  SIP  for 
consistency  with  the  stack  height 
regulations  within  9  months  of  final 
promulgation.  The  intent  of  this  action  is 
to  formally  document  that  these  States 
have  satisfied  this  obligation  for  certain 
sources.  (For  other  sources,  as  listed  in 
Tables  1  and  2  of  this  notice,  the  States 
are  submitting  new  plans  or  the  sources 
are  affected  by  a  court  remand  of  three 
elements  in  the  stack  height  rules. 
USEPA  will  rulemake  on  plans  for  these 
sources  in  future  notices.) 

This  action  will  be  effective  in  60  days 
unless  notice  is  received  within  30  days 
that  someone  wishes  to  submit  adverse 
or  critical  comments. 

date:  This  action  is  effective  October  3. 
1989  unless  notice  is  received  by 
September  5, 1989  that  someone  wishes 
to  submit  adverse  or  critical  comments. 
If  the  effective  date  is  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 


ADDRESSES:  Copies  of  the  States' 
submittals  and  other  materials  related  to 
this  rulemaking  are  available  for 
inspection  during  normal  business  hours 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone  Robert 
Miller,  at  (312)  353-0396,  before  visiting 
tiie  Region  V  Office.) 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Street, 
Chicago,  DL  60604. 
Illinois  &ivironmental  Protection 
Agency,  Division  of  Air  Pollution 
Control  2200  Churchill  Road, 
Springfield,  II 62706. 
Indiana  Department  of  Environmental 
Management,  Office  of  Air 
Management,  105  South  Meridian 
Street,  P.O.  Box  6015,  Indianapolis,  EN 
46206-6015. 
Michigan  Department  of  Natural 
Resources,  Air  Quality  Division,  7150 
Harris  Drive,  Lansing,  MI  48909. 
Minnesota  Pollution  Control  Agency, 
Division  of  Air  Quality,  520  Lafayette 
Road,  St.  Paul,  MN  55155. 
Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  P.O. 
Box  1049, 1800  Water  Mark  Drive, 
Columbus,  OH  43266. 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  P.O.  Box  7921, 101  South 
Webster,  Madison,  WI 53707. 
Adverse  or  critical  comments  on  this 
rule  should  be  addressed  to:  (Please 
submit  an  original  and  three  copies  if 
possible.) 

Gary  Gulezian.  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V.  230 
South  Dearborn  Street,  Chicago,  IL 
60604. 

FOR  FURTHER  INFORMATION  (CONTACT: 

Robert  Miller,  (312)  353-0396. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  8, 1982  (47  FR  5864), 
USEPA  promulgated  final  regidations 
limiting  stack  height  credits  and  other 
dispersion  techniques  as  required  by 
Section  123  of  the  Clean  Air  Act  (the 
Act).  These  regulations  were  challenged 
in  the  U.S.  Court  of  Appeals  by  the 
Sierra  Club  Legal  Defense  Fund.  Inc..  the 
Natural  Resources  Defense  Council.  Inc.. 
and  the  Commonwealth  of  Pennsylvania 
in  Sierra  Club  v.  EPA.  719  F.2d  436  (D.C. 
Cir.  1983).  On  October  11. 1983.  tiie  court 
issued  its  decision  ordering  USEPA  to 
reconsider  portions  of  the  stack  hei^t 
regulations,  reversing  certain  portions 
and  upholding  other  portions. 

On  February  28. 1984.  the  electric 
power  industry  filed  a  petition  for  a  writ 


of  certiorari  with  the  U.S.  Supreme 
Court.  On  July  2, 1984,  the  Supreme 
Court  denied  the  petition  (104  S.Ct. 
3571),  and  on  July  18, 1984,  the  Court  of 
Appeals'  mandate  was  formally  issued, 
implementing  the  court's  decision  and 
requiring  USEPA  to  promulgate 
revisions  to  the  stack  height  regulations 
within  six  months.  The  promulgation 
deadline  was  ultimately  extended  to 
June  27. 1985. 

Revisions  to  the  stack  height 
regulations  were  proposed  on  November 
9. 1984  (49  FR  44878),  and  finalized  on 
July  8, 1985  (50  FR  27892).  The  revisions 
redefine  a  number  of  specific  terms 
including  "excessive  concentrations," 
"dispersion  techniques,"  "nearby,"  and 
other  important  concepts,  and  modified 
some  of  the  bases  for  determining  good 
engineering  practice  (GEP)  stack  height 

The  stadc  height  regulations  were 
challenged  in  NRDC  v.  Thomas.  838  F.2d 
1224  (D.C.  Cir.  1988).  On  January  22, 
1988,  die  U.S.  Court  of  Appeals  for  die 
D.C.  Circuit  issued  its  decision  affirming 
the  regulations  in  large  part,  but 
remanding  three  provisions  to  the  EPA 
for  reconsideration.  These  are: 

1.  Grandfathering  pre-October  11, 1983 
within-formula  stack  height  increases 
from  demonstration  requirements  [40 
CFR  51.100  (kk)(2]]; 

2.  Dispersion  credit  for  sources  orginally 
designed  and  constructed  with  merged 
or  multiflue  stacks  [40  CFR 
51.100(hh)(2](ii)(A]];  and 

3.  Grandfathering  pre-1979  use  of  the 
refined  H  +  1.5L  formula  [40  CFR 
51.100(ii)(2)]. 

Pursuant  to  section  406(d)(2)  of  Uie 
Act  all  States  were  required  to  (1) 
review  and  revise,  as  necessary,  their 
State  Implementation  Plans  (SIPs)  to 
include  provisions  that  limit  stack  height 
credits  and  dispersion  techniques  in 
accordance  with  the  revised  regulations, 
and  (2)  review  all  existing  emission 
limitations  to  determine  whether  any  of 
these  limitations  has  been  affected  by 
stack  height  credits  above  GEP  or  any 
other  dispersion  techniques.  For  any 
limitations  so  affected.  States  were  to 
prepare  revised  limitations  consistent 
with  their  revised  SIPs.  All  SIP  revisions 
and  revised  emission  limits  were  to  be 
submitted  to  USEPA  within  nine  months 
of  promulgation,  as  required  by  section 
406.  Subsequentiy.  USEPA  issued 
detailed  guidance  on  the  performance  of 
the  required  reviews. 

This  notice  evaluates  the  reviews 
performed  by  Illinos,  Indiana.  Michigan, 
Minnesota,  Ohio  and  Wisconsin.  The 
Illinois  review  was  submitted  on  April  8, 

1986.  July  17. 1986.  May  21. 1987.  June  17. 

1987,  and  October  27, 1987;  die  Indiana 
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review  on  Aprfl  S.  Wee,  May  27, 1986, 
September  30, 1986,  Janaary  26, 1967, 
and  March  12, 1987;  the  Michigan  review 
on  April  11, 1986,  laimary  23, 1987,  April 

22. 1987,  asd  December  30, 1967;  die 
MiiHieaota  review  on  April  IB,  1988,  July 

16. 1988,  October  1. 1986,  January  14, 
1987,  and  September  25, 1987;  the  Ohio 
review  on  June  3a  1986,  July  3, 1986,  July 
21, 1986,  October  2, 1986,  December  16, 
1986,  July  15, 1987,  and  December  28, 
1987;  and  the  Wisconsin  review  on 
November  6, 1985.  Major  pieces  of 
docamentation  relied  on  by  each  State 
are  as  follows:  Illinois  (State  files,  and 
indivi(faial  sotirce  submittals),  Michigan 
(District  field  staff  reports,  and  source 
peimits).  IndiaBa  (State  files,  individual 
source  submittals,  and  State  reporting 
fonn)  Minnesota  (State  survey  form], 
Ohio  (State  Questionnaire,  Federal 
Power  Commission  Form  67,  State  files, 
and  individual  source  submittals).  The 
notice  first  evaluates  the  extent  to  which 
each  State  has  comj^ed  with  the 
requirement  to  review  its  SIP  for 
consistency  with  the  new  regulations. 
Then,  the  requirement  to  review 
emission  limits  is  evaluated.  (Sources 
affected  by  the  recent  Court  remand  will 
not  be  acted  on  here.) 

n.  SIP  Review 

Each  State  was  required  to  review  its 
existing  SIP  to  ensine  that  State 
provisions  limiting  stack  height  credits 
and  dispersion  techniques  are  consistent 
with  USEPA's  revised  regulations.  The 
results  of  each  review  are  described 
below. 

•  Illinois— On  September  22. 1960  (45 
FR  62806),  USEPA  approved  a  provision 
as  part  of  Illinois'  SIP  entitled 
"Dispersion  Enhancement  Techniques." 
This  provision  is  consistent  with 
USEPA's  stack  height  regulations; 
therefore,  USEPA  has  determined  that 
no  additional  revision  to  the  SIP  is 
necessary.  In  its  April  8, 1986,  and  May 
21, 1987,  submittals,  Illinois  committed 
that  all  future  soiu-ces  which  are  subject 
to  the  Act's  New  Source  Review  (NSR) 
and  Prevention  of  Significant 
Deterioration  (PSD)  provisions  will 
comply  with  the  provisions  of  USEPA's 
stack  height  regulations.  These 
commitments  apply  to  all  new  sources 
and  modifications  in  Illinois  ^s  required 
in  40  CFR  51.164  as  well  as  eWting 
sources  as  required  in  40  CFR  51.118. 
This  means  that  these  commitments 
apply  to  all  sources  that  were  or  are 
constructed,  reconstructed  or  modified 
subsequent  to  December  31, 1970. 
USEPA  has  reviewed  diese 
commitments  and  has  determined  that 
they  are  consistent  with  USEPA's 
requirements  for  GEP  stack  height  and 
dispersion  techniques  as  revised  on  July 


8, 1985.  U^PA  is  approving  these 
commitments. 

•  Indiana — Indiana  has  no  federally 
approved  stack  hei^t  rules.  However, 
on  September  30, 1966,  and  on  March  12, 
1987,  Indiana  committed  to  review  all 
NSR  and  PSD  permit  applications  and 
revisions  to  the  SIP  to  ensure 
conformance  with  USEPA's  stack  height 
regulations  and  implementation 
guidance.  These  commitments  apply  to 
all  new  sources  and  modifications  in 
Indiana  as  required  hi  40  CFR  51.164  as 
well  as  existing  sources  as  required  in 
40  CFR  51.118.  This  tieans  that  these 
commitments  apply  to  all  sources  that 
were  or  are  constructed,  reconstructed 
or  modified  subsequent  to  December  31, 
1970.  USEPA  has  reviewed  these 
commitments  and  has  determined  that 
they  are  consistent  with  USEPA's 
requirements  for  GS'  stack  height  and 
dispersion  techniquts  as  revised  on  July 
8, 1985.  USEPA  is  approving  these 
commitments. 

•  Michigan — Michigan  has  no 
federally  approved  stack  height  rules. 
However,  on  April  11, 1986,  Michigan 
stated  its  intention  to  develop  and 
submit  a  stack  height  rule.  This  rule  is 
not  required,  because  the  State  also 
committed,  in  its  Ajsil  11, 1986, 
submittal  and  a  submittal  of  April  22, 
1987,  to  comply  with  USEPA's  stack 
height  regulations  ia  its  review  of 
sources  subject  to  NSR  and  PSD.  These 
commitments  apply  to  all  new  sources 
and  modifications  in  Michigan  as 
required  in  40  CFR  51.164  as  well  as 
existing  sources  as  required  in  40  CFR 
51.118.  This  means  that  these 
commitments  apply  to  all  sources  that 
were  or  are  constructed,  reconstructed 
or  modified  subsequent  to  December  31, 
1970.  USEPA  has  reviewed  these 
commitments  and  has  determined  that 
they  are  consistent  with  USEPA's 
requirements  for  GEP  stack  height  and 
dispersion  techniques  as  revised  on  July 
8. 1985.  USEPA  is  approving  these 
commitments. 

•  Minnesota — Minnesota  has  no 
federally  approved  stack  height  rules. 
However,  on  October  1, 1986,  and  on 
January  14, 1987,  Kfinnesota  committed 
that  it  would  conform  with  USEPA's 
stack  height  regulations  in  issuing 
permits  for  all  new  or  modified  sources. 
Furthermore,  the  State  noted  that  it 
would  rely  on  USEPA's  interpretations 
in  cases  where  the  regulations  are  not 
clear.  These  commitments  apply  to  all 
new  sources  and  modifications  in 
Minnesota  as  required  in  40  CFR  51.164 
as  well  as  existing  sources  as  required 
in  40  CFR  51.118.  l^is  means  that  these 
commitments  apply  to  all  sources  that 
were  or  are  constmcted,  reconstructed 


or  modified  subsequent  to  December  31, 
1970.  USEPA  has  reviewed  these 
commitmeiTts  and  has  determined  that 
they  are  consistent  with  USEPA's 
requirements  for  GEP  stack  height  and 
dispersion  techniques  as  revised  on  July 
8, 1985.  USEPA  is  approving  these 
commitments. 

•  OA/o— On  March  3, 1966,  (%io 
submitted  a  stack  height  regulation  to 
USEPA.  This  regulation  has  been 
addressed  in  a  separate  rulemaking 
notice.  (Note,  on  August  25, 1988, 
USEPA  approved  in  final  Ohio's  rule — 
53  FR  32392.)  On  July  3, 1986,  the  State 
committed  to  review  new  sources 
subject  to  NSR  and  PSD  to  ensure 
compliance  with  USEPA's  stack  height 
regulations.  This  commitment  appKes  to 
all  new  sources  and  mot&fications  in 
Ohio  as  required  in  40  CFR  51.164  as 
well  as  existing  sources  as  required  in 
40  CFR  51.118.  This  means  that  this 
commitment  applies  to  all  sources  that 
were  or  are  constructed,  reconstructed 
or  modified  subsequent  to  December  31, 
1970.  USEPA  has  reviewed  this 
commitment  and  has  determined  that  it 
is  consistent  with  USEPA's  reqiiirements 
for  GEP  stack  height  and  dispersion 
techniques  as  revised  on  July  8, 1985. 
USEPA  is  approving  this  commitment. 

•  Wisconsin — Wisconsin  has  no 
federally  approved  stadk  height  rules. 
However,  on  November  6, 1985,  the 
State  committed  to  conform  with 
USEPA's  stack  height  regulations  in  its 
review  of  new  and  modified  sources 
subject  to  NSR  and  PSD.  This 
commitment  apices  to  all  new  sources 
and  modifications  in  Wisconsin  as 
required  in  40  CFR  51.164  as  well  as 
existing  sources  as  reqaired  in  40  CFR 
51.118.  This  means  that  this  commitment 
applies  to  all  sources  that  were  or  are 
constructed,  reconstructed  or  modified 
subsequent  to  December  31, 1970. 
USEPA  has  reviewed  this  commitment 
and  has  determined  that  it  is  consistent 
with  USEPA's  requirements  for  GEP 
stack  height  and  dispecsion  techniques 
as  revised  on  July  8, 1985.  USEPA  is 
approving  this  commitment. 

USEPA's  approval  of  Uie  State's  stack 
height  regulations/commitments  is  given 
with  the  understanding  that,  should 
USEPA  promulgate  revisions  to  the 
Stack  Height  Regulations,  the  States 
have  agreed  to  modify  their  regulations/ 
commitments  accordingly. 

ni.  Review  of  Eauaaioa  IJwiitafiwis 

Each  State  was  required  to  review 
existing  SIP  emission  limitations  to 
determine  whether  any  of  these 
Umitations  were  affected  by  stack  height 
credits  above  GEP  or  by  ai^  other 
dispersion  technique.  States  were  asked 
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to  develop  aa  inventory  of  sources  with 
stadc  heights  greatw  tfaaa  65  meters  (m), 
and  sources  whose  allowable  sulfitr 
dioxide  (SOt)  emissiona  exceed  5«000 
tons  per  year  (TPY).  These  cu^ints 
correspond  to  the  de  minimis  stack 
height  exemption  and  the  deminimig 
SCb  emissions  exejnption  provided  in 
USEPA's  regulations.  At  a  December  5, 
1985,  workshop,  USEPA  Region  V 
provided  to  the  States  detailed  guidance 
memoranda  and  a  workshop  notebook 
on  performing  this  review.  The  notebook 
contained  sample  forms  for  documenting 
Uie  review  for  each  source.  The  results 
of  USEPA's  review  of  each  State  are 
described  below. 

It  should  be  noted  diat  the  modeling 
tedmiques  used  by  tiie  States  m  the 
attainment  demonstrations  are  based  on 
the  modeling  guidelines  in  place  at  die 
time  the  analyses  were  performed  (l.e., 
either  die  "Guidehne  on  Air  Qnab^ 
Models",  April  1978,  and  "Regional 
Workshops  on  Air  Quality  Modeling:  A 
Summary  Report",  April  1981,  or 
"Guideline  on  Air  Qaality  Models 
(Revised)",  July  1988).  Since  diat  time, 
USEPA  has  promulgated  revisions  to  its 
modeling  guidelines  [i.e.,  July  1986 
revision  and  July  1987  "Supplement  A  to 
the  Guideline  on  Air  Quality  Models 
(Revised)").  Becaase  die  modding  was 
completed  and  submitted  to  USB>A 
prior  to  the  latest  revisions,  USEPA 
accepts  the  analyses  for  the  purposes  of 
today's  rulemaking.  Summaries  of  the 
modeling  analyses  are  available  for 
inspection  at  the  regional  office. 

USEPA  is  not  acting  on  the  sources 
identified  in  Table  2  because  diey 
currently  receive  credit  under  one  of  the 
provisions  remanded  to  the  USEPA  in 
NRDC  V.  Thomas.  838  F.2d  1224  (D.C. 
Gr.  1968).  The  States  and  U^SPA  will 
review  these  sources  for  compliance 
with  any  revised  requirements  wdien  the 
USEPA  completes  rulemaking  to 
respond  to  ^  NRDC  remand. 

Illinois 

The  review  of  source  emission  limits 
showed  that  no  limitations  were 
affected  by  stadc  height  credits  above 
GEP  or  by  any  other  dispersicm 
techniques.  Two  sources  (EEI-Joppa, 
Com  Ed-CoQins)  are  affected  by  the 
recent  court  remand.  Documentation 
was  submitted  to  sui^ort  the  State's 
finding  and  vtrill  be  induded  in  the  SIP 
as  additional  material.  Fiuiher  details 
on  the  review  are  provided  below: 

Stack  Height— ViXmois  identified  145 
stacks  greater  than  65m.  The  State 
determined  based  on  correspondence, 
field  operations  reports,  memos,  and 
company  reports  contained  in  die  State 
permit  ^s  that  124  stacks  were  in 
existence  before  December  31, 1970,  and 


are  thus  "gsaadfadieied''.  flkenis  also 
determined  that 

(IJ  Nine  stacks  are  less  thaa.  ere^ial 
to,  die  GEP  formula  height  (i.e.,  H  +  l-SL 
or,  if  the  stadc  was  in  odstenoe  os  or 
before  January  12, 1979  and  the  so«roe 
can  show  reliance,  2.SH}.  (Note,  rdiance 
on  the  2.5H  fomala  was  shown  lor  five 
stacks,  givKi  that  the  actual  staidc  he^t 
does  not  exceed  USH.) 

(2)  One  stack  has  an  exiating  emission 
limit  based  oo  modeling  assanung  the 
grandfathered  stack  height  (KiacaidJ. 

(3)  Four  stacks  were  aever  modeled 
befare  (LTV-Chicago,  OPS-MMedosia. 
CWLP-Dallman  3,  and  Shell  Oil-Wood 
River)  (Note,  per  USEPA's  ^lidance 
memo  dated  February  11, 1986,  entitled 
"Clarification  of  Existing  Guidance  on 
Dispersion  Modeling  Requirements  for 
Plants  with  Tall  Stacks'  and  Odier 
Prohibited  Dispersion  Techniques",  only 
emismon  limits  for  soorces  which  have 
been  included  in  some  type  of 
dispersion  snalysis  need  to  be  reviewed 
now), 

(4)  Two  stacks  serve  source(8)  that  do 
not  emit  SOs.  The  remaining  stacks 
(three  at  EEI  Joppa  and  two  at  Com  Ed- 
Collins)  are  affected  by  the  recent  Court 
remand  [Le.,  Joppa:  grandfathering  pre-  . 
1983  within  formula  stad(  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(ii)(2)),  and 
Collins:  original  design  and  construction 
exemption  (40  CFR  51.100(hh)(ii)(A)  for 
meEged  stacks.) 

Dispersion  Techniques — Illinois 
identified  61  facilities  with  allowable 
SOa  emissions  greater  than  5,000  TPY. 
The  only  dispersion  tedmique  identified 
by  Illinois  was  stack  merging  (after 
1970).  Illinois  determined  that 

(1)  Two  facilities  implemented  stack 
meiging  prior  to  December  31, 1970 
(CIPS  Coffeen  and  CWLP  Lakeside), 

(2)  One  facility  demonstrated  that 
merging  was  not  significantly  motivated 
by  an  intent  to  gain  emissions  credit  for 
greater  dispersion  (Com  Ed-Kincaid), 

(3)  Four  facilities  were  never  modeled 
before  (CIPS  Meredosia,  Shell  Oil, 
Chmiute  Air  Force  Base,  U.S.  Industrial 
Chemicals), 

(4)  Forty-four  facihties  have  no  record 
of  merged  stacks  since  1970  (i.e.,  sources 
and  stacks  or  number  of  stacks  per  imits 
were,  in  existence  prior  to  1971),  and 

(5)  Eleven  facilities  have  only  one 
8tad(  per  unit.  The  remaining  sources 
(Com  Ed-Colkns  and  EEI-Joppa]  are 
affected  by  the  recent  Court  remand,  as 
noted  above. 

Action — US^A  approves  Illinois' 
detenmnation  that  no  emission 
linatations  need  to  be  reviaed  at  this 
time.  USEPA  is  approving  the  negative 
declarations,  except  for  the  sources 
shown  in  Table  2.  USEPA  is  also  hereby 


notifyiqg  the  State  that  If  tiK  J 
facilities  which  were ; 

indadedi       .  ^ 

the  future,  it  ■mHi  be  nnrrssai^  to 
address  the  stack  laight  iaiaei  at  Ibat 
time. 

Indiana 

On  January  19, 1968,  USEPA  apfnored 
the  Indiana  SOi  SIP  for  77  counties.  The 
State's  review  of  source  emission  limits 
showed  that  iw  lisitatsoRs  were 
affected  bf  stack  height  cre^s  above 
GEP  or  aay  other  dispersion  techniques 
for  sources  in  Aese  77  counties.  Three 
sources  {AE  Staley,  NIPSCo  Schafer, 
and  IMEC  RodcportJ  are  affected  by  die 
recent  Court  remand.  (Note:  USEPA  has 
deah  with  the  stack  height  issues  for 
sources  in  the  reranidng  15  ooanties 
(see  Table  1)  in  separate  rulemaking 
actions  on  the  emission  Umits  for  these 
ooimties.)  Documentation  was  submitted 
on  forms  suggested  by  USEPA.  Furdier 
details  on  the  review  are  provided 
below: 

Stack  //e^Af— Indiana  identified  22 
stacks  greater  than  65m.  The  State 
determined  based  on  information 
contained  in  the  State  construction 
permit  log  that  12  stacks  were  in 
existence  before  December  31, 1970,  and 
are  thus  "grandfathered".  Indiana  also 
determined  that  two  stacks  are  less 
than,  or  equal  to,  the  applicable  GEP 
formula  height  (i.e.,  H  -f-  1.5L). 

For  one  stack,  Indiana  performed  a 
reference  dispersion  modeling  analysis 
(New  Energy  Co.  of  Indiana)  at  the 
creditable  GEP  height  This  analysis 
demonstrated  attainment  of  the  SQi 
NAAQS  at  the  current  emission 
limitation  and  creditable  GEP  height. 
The  remaining  seven  stadias  are  affected 
by  die  recent  Court  remand  (i.e.,  IMEC- 
Rockport,  both  grandfathering  credit  for 
die  refined  GEP  formula  height  [40  CF9, 
51.10Q(ii)(2)}.  and  die  original  design  and 
construction  exemption  [40  CFR 
51.100(hhK2)(U](A)J  for  merged  stacks; 
AE  Staley,  original  design  and 
construction  exemption;  and  NIPSCo- 
Schahfer.  original  design  and 
construction  exemption). 

Dispersion  Techniques — Indiana 
identified  16  facilities  with  allowable 
SOi  emissions  greater  than  SJXX)  TPY. 
The  only  dispersion  technique 
discovered  by  Indiana  was  stack 
merging  (after  1970).  Indiana  determined 
diat: 

(1)  Six  facilities  have  no  record  of 
merged  stacks  since  1970  (le.,  soarces 
and  stacks  in  existence  prior  to  1971), 

(2]  Seven  fadlities  have  only  one 
stack  per  unit. 

The  remaining  three  soarces  are 
affected  by  the  court  remand  as  noted 
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above  (i.e.,  IMEC  Rockport,  AE  Staley, 
NIPSCo-Schahfer) 

Action — USEPA  approves  Indiana's 
determination  that  no  emission 
limitations  in  77  counties  need  to  be 
revised  at  this  time.  USEPA  approves 
the  negative  declaration  for  these 
counties,  except  for  those  sources 
shown  in  Table  2. 

Michigan 

The  review  of  source  emission  limits 
showed  that  no  limitations  were 
affected  by  stack  height  credits  above 
GEP  or  any  other  dispersion  techniques. 
Seven  sources  (Dow-Midland,  CP-Cobb, 
UP  Presque  Isle.  Marquette  BWL-Shiras, 
LBWLP-Eckert/Moore's  Park,  Grand 
Haven-Sims,  and  National  Gypsum- 
Cement  Division]  are  affected  by  the 
recent  Court  remand.  Further  details  on 
the  review  are  provided  below: 

Stack  //eAgA^— Michigan  identified  59 
stacks  greater  than  BSm.  The  State 
determined  based  on  District  Field  Staff 
Reports  and  Sources-specific  Permits 
that  33  stacks  were  in  existence  before 
December  31, 1970,  and  are  thus 
"grandfathered".  Michigan  also 
determined  that  eight  stacks  are  less 
than,  or  equal  to,  the  GEP  formula  height 
(i.e.,  H-fl.5L  or,  if  the  stack  was  in 
existence  on  or  before  January  12, 1979 
and  the  source  can  show  reliance,  2.5H). 
(Note,  reliance  on  the  2.5H  formula  was 
shown  for  seven  stacks,  given  that  the 
actual  stack  height  does  not  exceed 
2.5H.) 

Michigan  performed  a  reference 
dispersion  modeling  analysis  for  three 
stacks  (one  at  Michigan  State 
University,  and  two  at  Detroit  Edison- 
Belle  River]  at  die  creditable  GEP 
height.  These  analyses  demonstrated 
attainment  of  the  SOi  NAAQS  at  the 
current  emission  limitation  limitation 
and  creditable  GEP  height. 

The  remaining  15  stacks  are  affected 
by  the  Court  remand  (i.e..  National 
Gypsum-Cement  Division,  Grand 
Haven-Sims,  CP-Cobb,  Dow  Midland, 
UP-Presque  Isle,  Marquette  BWL-Shiras, 
LBWLP-Eckert/Moore's  Park: 
grandfathering  pre-1983  within  a  formula 
stack  height  increases  from 
demonstration  requirements  [40  CFR 
51.100(ii](2]].  and  UP-Presque  Isle: 
original  design  and  construction 
exemption  [40  CFR  51.100(hh](2](ii](A]] 
for  merged  stacks.] 

Dispersion  7ecAn/gu©— Michigan 
identified  30  facilities  with  allowable 
SOi  emissions  greater  than  5,000  TPY. 
The  only  dispersion  technique  • 
discovered  by  Michigan  was  stack 
merging  (after  1970].  Michigan 
determined  that: 

(1)  One  facility  implemented  stack 
merging  prior  to  December  31, 1970, 


(2]  Nineteen  facilities  have  no  record 
of  merged  stacks  since  1970  (i.e.,  sources 
and  stacks  in  existence  prior  to  1971), 
and 

(3]  Four  facilities  have  only  one  stack 
per  unit. 

The  remaining  six  facilities  (National 
Gypsum-Cement  Division.  CP-Cobb, 
Dow-Midland,  UP-Presque  Isle, 
Marquette  BLP-Shiras.  and  LBWLP- 
Eckert/Moore's  Park)  are  affected  by  the 
Court  remand,  as  noted  above. 

Action — USEPA  approves  Michigan's 
determination  that  no  emission 
limitations  need  to  be  revised  at  this 
time.  USEPA  is  approving  the  negative 
declarations,  except  for  those  sources 
shown  in  Table  2. 

Minnesota 

The  review  of  source  emission  limits 
showed  that  no  limitations  (with  the 
possible  exception  of  two  sources]  were 
affected  by  stack  height  credits  above 
GEP  or  by  any  other  dispersion 
techniques.  Four  sources  are  affected  by 
the  recent  Court  remand.  Documentation 
was  submitted  to  support  the  State's 
findings  and  will  be  included  in  the  SIP 
as  additional  material.  Further  details 
on  the  review  are  provided  below: 

Stack  Height — ^Minnesota  identified 
37  stacks  greater  than  BSm.  (Four  stacks 
at  Koch  and  Ashland  are  not  included  in 
this  notice,  see  Table  1.)  The  State 
determined  based  on  its  GEP  survey 
form  that  21  stacks  were  in  existence 
before  December  31. 1970;  and  are.  thus, 
"grandfathered"  (including  the  stack  for 
^iler  8  at  NSP  Riverside  which  was  not 
in  operation  but  for  which  NSP  had 
made  a  contractual  commitment). 

Minnesota  also  determined  that  five 
stacks  are  less  than,  or  equal  to,  the  GEP 
formula  height  (i.e.,  H+1.5L  or.  if  the 
stack  was  in  existence  on  or  before 
January  12, 1979,  and  the  source  can 
show  reliance.  2.5H].  (Note,  reliance  on 
the  2.5H  formula  was  shown  for  one 
stack  given  that  the  actual  stack  height 
does  not  exceed  2.5H.] 

Minnesota  performed  a  reference 
dispersion  modeling  analysis  for  one 
stack  (University  of  Minnesota- 
Southeast  Steam  Plant)  at  the  creditable 
GEP  height.  These  analyses 
demonstrated  attainment  of  the  SO2 
NAAQS  at  the  current  emission 
limitation  and  creditable  GEP  height. 
The  remaining  six  stacks  are  affected  by 
the  Court  remand  (i.e.,  NSP-Black  Dog, 
NSP-High  Bridge,  MP-Boswell: 
grandfathering  pre-1983  within  formula 
stack  height  increases  fi-om 
demonstration  requirements  [40  CFR 
S1.100(a)(2)]  and  NSP-Sherco:  original 
design  and  construction  exemption  [40 
CFR  51.100(hh)(ii)(A)]  for  merged 
stacks). 


Dispersion  Technique — ^Minnesota 
identified  35  facilities  with  allowable 
SO2  emissions  greater  fhan  5,000  TPY. 
The  only  dispersion  technique 
discovered  by  Minnesota  was  stack 
merging  (after  1970).  Minnesota 
determined  that: 

(1)  One  facility  was  never  modeled 
before, 

(2)  Twenty  five  facilities  have  no 
record  of  merged  stacks  since  1970  (i.e., 
soiu-ces  and  stacks  in  existence  prior  to 
1971],  and 

(3)  Two  facilities  have  only  one  stack 
per  unit. 

The  State  performed  a  reference 
dispersion  modeling  analysis  for  one 
facility  (Waldorf  Corporation]  without 
merged  stack  credit  Tbis  analysis 
demonstrated  attainment  of  the  SOi 
NAAQS  at  the  current  emission 
limitation  and  creditable  GEP  height. 

The  remaining  sources  eire  either 
affected  by  the  Court  remand  (MP-Clay 
Boswell,  NSP-Sherco,  NSP-Black  Dog, 
and  NSP-High  Bridge]  as  noted  above  or 
not  included  in  this  notice  (Koch  and 
Ashland). 

Action — ^USEPA  approves 
Minnesota's  determination  that  no 
emission  limitations,  with  the  possible 
exception  of  Koch  and  Ashland,  need  to 
be  revised  at  this  time.  USEPA  is 
approving  the  negative  declarations, 
except  for  those  sources  shown  in  Table 
1  and  Table  2. 

Ohio 

The  review  of  source  emission  limits 
showed  that  no  limitation  (with  the 
possible  exception  of  three  sources] 
were  affected  by  stack  height  credits 
above  GEP  or  by  any  other  dispersion 
techniques.  Ten  sources  are  affected  by 
the  recent  Court  remand  (see  Table  2). 
Documentation  was  submitted  to 
support  the  State's  findings  and  will  be 
included  in  the  SIP  as  edcUtional 
material.  Further  details  on  the  review 
are  provided  below: 

Stack  Height— Ohio  identified  121 
stacks  greater  than  BSm.  (The  13  stacks 
at  CEI-Eastiake,  CEI-Avon  Lake,  CSP- 
Conesville,  and  CGE  Miami  Fort  are  not 
included  in  this  notice;  see  Table  1.)  The 
State  determined  based  on  the  State's 
Questionnaire,  construction  records. 
Federal  Power  Commission  forms, 
photographs  that  81  stacks  were  in 
existence  before  December  31, 197Q,  and 
are  thus  "grandfathered".  Ohio  also 
determined  that: 

(1)  Five  stacks  (Cargill,  Mead, 
University  of  Cincinnati,  Ashland 
Petroleum  boiler  Armco]  are  less  than, 
or  equal  to,  the  GEP  formula  height  (i.e.. 
H-I-1.5L  or.  if  the  stack  was  in  existence 
on  or  before  January  12, 1979,  and  the 
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source  can  show  rehance,  2.5H}.  (Note, 
reliance  on  the  2.5H  formula  was  shown 
for  eight  stacks,  given  that  the  actual 
stack  height  does  not  exceed  2.5H,  or 
the  2.5H  height  was  used  in  the 
attainment  demonstration), 

(2)  Three  stacks  have  existing 
emission  limits  based  on  modeling 
assuming  grandfathered  height  (OVEC- 
Kyger  Creek,  SouthPoint  Ethanol,  OE- 
Niles], 

(3)  One  stack  (Ashland  Petroleum — a 
replacement  unit)  was  never  modeled 
before,  and 

(4)  One  stack  serves  boilers  that 
recenUy  shutdown  (LTV-Massillon). 

Ohio  performed  a  reference  dispersion 
modeling  analysis  for  three  stacks  (LTV- 
Warren,  Champion  Papers,  and  Shelby 
Municipal]  at  the  creditable  GEP  height. 
These  analyses  demonstrated 
attainment  of  the  SOt  NAAQS  at  the 
current  emission  limitation  and 
creditable  GEP  height. 

The  remaining  18  stacks  are  at 
sources  affected  by  the  Court  remand 
(i.e.,  grandfathering  pre-1983  within- 
formula  stack  hei^t  increases  from 
demonstration  requirements  [40  CFR 
S1.10Q(kk)(2]]:  TE-BayShore,  CSP- 
Poston,  Qkem  Metals,  GMAD;  original 
design  and  construction  exemption  for 
merged  stacks  [40  CFR 
51.100(hh)(2)(ii](A]]:  CSP  Conesville, 
Columbus  Municipal  OP-Gavin,  Sun 
Refining  Toledo,  GMAD;  and 
grandfathering  pre-1979  use  of  H-I-15L 
formula  [40  CFR  51.100(ii](2]]:  DH^ 
Killen,  OP-Gavin,  and  OP-Cardinal). 

(Note,  US^A  will  publish  a  separate 
rulemaking  action  addressing  the  negative 
declaration  for  CEI-Eastlake  and  CEI-Avon 
Lake] 

Dispersion  Techniques — Ohio 
identified  69  facilities  with  allowable 
S02  emissions  greater  than  5,000  TPY. 
Five  sources  (ALCOA  C^-Conesville, 
CEI-Eastlake,  CEI-Avon  Lake,  and 
CGE-Miami  Fort]  are  not  included  in 
this  notice,  see  Table  1.  The  only 
dispersion  tedmique  discovered  by 
Ohio  was  stack  merging  (after  1970). 
Ohio  determined  that: 

(1]  Seven  facilities  implemented  stack 
merging  prior  to  December  30, 1970 
(incUiding  OP-Muskingum  River  and  OE- 
Burger). 

(2)  Four  facilities  merged  stacks  in 
conjunction  with  the  installation  of 


emissions  control  equipment  and  there 
was  no  increase  in  the  emission 
limitation  (or.  if  no  limit  existing  prior  to 
merging,  no  increase  in  actual 
emissions — i.e..  post-merging  allowable 
does  not  exceed  pre-merging  actual) 
(WPSC-Yorkville.  Dover  Municipal, 
OVEC-Kyger  Creek.  Martin  Marietta). 

(3)  One  facility  demonstrated  that 
merging  was  not  significanUy  motivated 
by  an  intent  to  gain  emissions  credit  for 
greater  dispersion  (Goodyear  Plant  II]. 

(4)  Four  facilities  have  existing 
emission  limits  based  on  modeling 
assuming  no  credit  for  merged  stacks 
(OE-Niles.  Crown  Zellerbach,  South 
Point  Ethanol.  Orient  Contectional). 

(5)  One  facility  has  ^own  that 
merging  was  performed  in  conjunction 
with  other  plant  modifications  which 
resulted  in  no  increase  in  final  plume 
rise  (Champion  Papers). 

(6)  Twenty  eight  facilities  have  no 
record  of  merged  stacks  since  1970  (i.e., 
sources  and  stacks  in  existence  prior  to 
1971], 

(7)  Qght  facilities  have  only  one  stack 
per  unit, 

(8)  One  facility  has  merged  stacks 
which  do  not  emit  SOt  (Portsmouth 
Gaseous),  and 

(9)  One  facility  recenUy  shutdown 
(LTV-Massillon). 

The  State  performed  an  up-to-date 
reference  dispersion  modeling  analysis 
for  one  fadUty  (Shelby  Municipal] 
without  merged  stack  credit.  This 
analysis  demonstrated  attainment  of  the 
SOi  NAAQS  at  the  current  emission 
limitation  and  creditable  GEP  height. 

The  remaining  sources  are  affected  by 
die  remand  (Le^  TE-Bay  Shore.  CSP- 
Poston,  Elkem  Metals,  DFL-Killen,  OP- 
Cardinal.  OP-Gavin.  Sun-Tokdo. 
Columbus  Municipal)  as  noted  above. 

Action — ^USEPA  approves  Ohio's 
determination  that  no  emission 
limitation  needs  to  be  revised  at  this 
time,  with  the  possible  exception  of 
Conesville,  Miami  Fort  and  ALCOA. 
USEPA  is  approving  the  negative 
declarations,  except  for  these  sooroes 
shown  in  Table  1  and  Table  2. 

Wisconsin 

The  review  of  source  emission  limits 
will  be  discussed  in  a  separate 
rulemaking  notice. 


IV.  TedBical  Suiiport  and  Additioiial 
Inrbnnatlop 

USEPA's  detailed  review  and 
approval  of  the  technical  support 
submitted  by  each  State  is  contained  in 
a  series  of  Tedmical  Support 
Documents.  These  documents  are 
available  for  public  inspection  at  the 
USEPA  Regional  Office  listed  in  the 
ADOiiKteCT  section  of  this  notice. 

tUMMARV  OF  ACnONt:  USEPA  is 

approving  declarations  by  Illinois, 
Indiana,  Michigan,  Minnesota,  and  Ohio 
that  recent  revisions  to  USEPA's  stack 
height  regulations  do  not  necessitate  SIP 
revisions  in  those  States,  with  the 
possible  exception  of  those  sources 
listed  in  Table  1.  and  Table  2. 

Because  USEPA  considers  today's 
action  noncontroversial  and  routine,  we 
are  approving  it  today  without  prior 
proposal.  The  action  will  become 
effective  on  October  3. 1980.  However,  if 
we  receive  notice  by  September  5, 1980 
that  someone  wishes  to  submit  critical 
comments,  then  USEPA  wnll  publish:  (1) 
A  notice  that  withdraws  the  action  tot 
the  specific  sources  affected  by  the 
comment  and  (2)  a  notice  that  bej^  a 
new  rulemaking  by  proposing  the  action 
for  those  sources  and  establishing  a 
comment  period. 

Under  section  307(b)(l]  of  die  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  3, 1989.  "This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b](2].) 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  EO 12291. 

List  of  SebJMzts  in  41  CFR  Part  52 

Air  pollution  control.  Environmental 
Protection,  intergovernmental  relations. 
Sulfur  oxides. 

Authority:  42  U.S.C.  7401-7642. 
Dated:  July  26. 1980. 
Valdas  V.  AdMokiu. 

Regional  Administpotor. 
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Table  1.— Sources  Not  Included  in  This  Negative  Declaration 

[Sources  Addressed  in  Separate  Rulemaking] 

IMnoM 

Indiana  (county) 

Wisconsin 

Mwhigan 

Minnesota 

Ohto 

(none) 

Lake,  Gibson,  Porter,  Deart>om.  Varmjffion,  Posey, 
LaPorte,    Marion,    Vigo,    Jefferson,    SulNvan, 
Wayne,  Floyd.  Morgan,  Warrick. 

Entire 
State. 

(none) 

Koch  Refining,  Ashland  Petroleum... 

CSP-Conseville,  CG&E-Miami  Fort, 
ALCOA,  CEI-Eastlake.  CEI-Avon 
Lake. 

Table  2.— Sources  Not  Included  in 
This  Negative  Declaration 

[Sources  Affected  by  Recent  Court  Remand] 


State 


IL.. 
IN.. 

Ml. 


OH.. 


Source 


EEI-Joppa,  Com  Ed-ColNns. 

NlPSCo^cfwtifer,  IMEC-Rockport,  AE 
Sttfey. 

CP-Cobb,  National  Gypsum-Cement  DM- 
aion.  UP-Pi«aque  Me,  Marquette  BWL- 
SNras,  LBWLP-Eckert/Moores  Park, 
Dow  Midland,  Grand  Hawen-Sime. 

NSP  High  Bridge,  NSP  Black  Dog,  MP 
(3ay  BoeweH,  NSP  Sharco. 

CSP4:oneavila,  CSP-Poaton,  Columbus 
Municipal.  DPL-KHIon.  OP-Gavin,  Sun 
RelMng-Toledo.  GMAD,  OP-Cardinai, 
Elkem  Metals,  TE-Bay  Shore. 


[FR  Doc.  89-18274  Filed  8-9-89;  8:45  am] 
MIXMO  CODE  tMO-n-M 


40CFRPart81 
[FRL-352&-C] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Illinois 

AQSNCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Final  rulemaking. 

summary:  USEPA  is  denying  the  State 
of  Illinois'  request  to  redesignate  Kane 
and  D\iPage  Cotmties  from 
nonattainment  to  attainment  for  ozone. 
The  intent  of  this  notice  is  (1)  to  discuss 
the  results  of  USEPA's  review  of  the 
State's  redesignation  request  and  the 
public  comments  received  regarding 
USEPA's  proposed  action,  (2)  to  respond 
to  the  public  comments  received,  and  (3) 
to  announce  final  rulemaking  denying 
this  redesignation  request. 
■PPECnvE  DATC  This  final  rulemaking 
becomes  effective  on  September  5, 1989. 
Aoomssn:  Copies  of  the  redesignation 
request,  technical  support  doounents 
supporting  air  quality  data,  and 
comments  are  available  at  the  following 
address: 
U.S.  Environmental  Protection 
Agency,  Region  V,  Air  Programs 
Branch  (SAR-26],  230  S.  Dearborn 
Street,  Chicago,  Illinois  60604. 
Copies  of  the  supporting  material  are 
also  available  at 
Illinois  Environmental  Protection 


Agency,  Division  of  Air  Pollution 
Control,  2200  Cjiurchill  Road, 
Springfield,  Illinois  62706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano  C5AR-26),  (312)  88&- 
6036. 

SUPPLEMENTARY  INFORMATION:  Under 
section  107(d)  of  the  Clean  Air  Act  (Act) 
the  Administrator  of  USEPA  has 
promulgated  the  National  Ambient  Air 
Quality  Standards  (^AAQS)  attainment 
status  for  each  area  of  every  State.  See 
43  FR  8962  (March  3, 1978)  and  43  FR 
45993  (October  5, 1978).  Consistent  with 
the  applicable  provisions  of  section 
107(d),  these  area  designations  may  be 
revised  whenever  the  data  warrant. 

On  January  27, 1983,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  submitted  a  request  for  Kane  and 
DuPage  Counties  to  be  redesignated  as 
attaining  the  ozone  NAAQS.  This 
request  was  based  on  a  lack  of 
monitored  ozone  standard  violations. 
USEPA's  June  12, 1984  (48  FR  46082), 
final  rulemaking  rejected  the  State's 
request  to  redesignate  Kane  and  DuPage 
Counties.  lEPA  and  the  Illinois  State 
Chamber  of  Commerce  disagreed  with 
USEPA's  final  rulemaking  action  and 
jointly  petitioned  for  review  of  USEPA's 
action  before  the  Seventh  Circuit  of  the 
United  States  Court  of  Appeals.  In  its 
November  4, 1985,  decision,  Illinois 
State  Chamber  of  Commerce  v.  USEPA, 
775  F.2d  1141  (7th  Cir.  1985),  the  Court 
remanded  the  rulemaking  to  USEPA, 
calling  for  a  clarification  of  USEPA's 
ozone  designation  policy  and  the 
rationale  for  its  application  to  the 
attainment  status  for  Kane  and  DuPage 
Cotmties. 

A  May  23, 1986,  technical  support 
document  (TSD)  thoroughly  reviewed 
USEPA's  ozone  redesignation  policy 
memoranda  and  available  studies 
supporting  USEPA's  views  on  ozone 
formation  and  transport  and  the 
assignment  of  ozone  prectirsor  source 
culpability  for  the  purposes  of  ozone 
nonattainment  designations.  On 
December  29, 1988  (53  FR  52727],  the 
USEPA  proposed  revised  rulemaking  on 
the  redesignation  request  for  Kane  and 
DuPage  Counties.  This  proposal 
summarized  the  dilcussions  contained 
in  the  May  23, 198QL  TSD  and  proposed 


to  again  disapprove  the  redesignation  of 
Kane  and  DuPage  Counties. 

A  number  of  public  comments  were 
received  in  response  to  USEPA's 
proposed  denial  of  the  State's 
redesignation  request.  These  comments 
and  USEPA's  response  are  summarized 
below. 

Public  Comments 

Comment  No.  1.  USEPA  has  failed  to 
comply  with  its  mandatory  duty  to 
respond  to  State-submitted 
redesignation  requests  within  sixty  (60) 
days  of  submittal. 

Response.  Section  107(d)  of  the  Act 
does  not  impose  a  sixty  (60)  day  time 
frame  for  responding  to  a  redesignation 
request.  The  commentor  apparently 
derives  the  60-day  time  frame  from 
section  107(d)(2).  42  U.S.C.  7407(d)(2). 
The  time  frame  for  USEPA  action  set 
forth  in  section  107(d)(2)  applies  only  to 
the  "list  under  paragraph  1  of  this 
subsection."  Id.  The  "paragraph  1" 
referred  to  deals  only  with  the  initial 
promulgation  of  attainment  status 
designations  for  air  quelity  control 
regions.  The  subsequent  redesignation 
of  those  regions  is  addressed  by  section 
107(d)(5),  which  is  silent  as  to  any 
deadline  for  USEPA  action.  Had 
Congress  intended  to  impose  the  60-day 
time  frame  on  subsequent 
redesignations,  it  would  have  included 
the  limit  in  subsection  [d)(5]. 

This  interpretation  is  consistent 
within  the  context  of  the  1977 
amendments,  which  infroduced  the 
concept  of  nonattainment  areas  to  the 
Act.  See,  generally,  Chevron  U.S.A.  v. 
Natural  Resources  Defense  Council,  467 
U.S.  837, 847-848.  Sectwns  107  (d)(1)  and 
(d)(2)  were  part  of  an  qxpeditious 
schedule  designed  by  Congress  to 
address  the  perceived  failures  of  the 
pre-1977  Act.  The  States  had  120  days  to 
initially  designate  each  air  quaUty 
control  region,  and  USEPA  had  60  days 
to  promtilgate  the  States'  list  with 
whatever  modifications  USEPA  deemed 
necessary.  This  tight  time  frame  was 
essential  if  the  States  were  to  comply 
with  the  Act's  new  requirement  that  all 
nonattainment  areas  submit  a  revised 
State  Implementation  Plan  (SIP)  by 
January  1, 1979.  (See  42  U.S.C.  7502.) 
Once  diis  initial  planning  was 
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completed,  the  need  for  expedited  action 
diminished. 

In  this  context,  USEPA  does  not  have 
a  duty  to  respond  to  a  State's 
redesignation  request  within  60  days. 
Moreover,  even  if  USEPA  had  such  a 
duty,  the  passage  of  60  days  since 
submittal  of  the  redesignation  request 
would  not  have  precluded  USEPA  from 
acting  now  on  the  request. 

Comment  No.  2.  USEPA  still  has  not 
developed  any  coherent  rationale  which 
addresses  the  Court's  mandate.  USEPA 
continues  to  rely  on  two  separate 
theories  which  the  court  found  internally 
inconsistent  and  concluded  that  "until 
USEPA  has  done  one  or  the  other,  its 
action  will  appear  to  be  arbitrary  and 
rational  review  by  this  court  will  be 
impossible."  See  Illinois  State  Chamber 
of  Commerce  v.  USEPA.  775  F.2d  1141, 
1147  {7th  Cir.  1985). 

Response.  In  concluding  that  review 
was  impossible,  the  Seventh  Circuit 
concluded  that  USEPA  had  either 
changed  its  policy  without  giving  a 
reasoned  analysis  to  support  ttie  change 
or  if  no  policy  change  were  involved, 
USEPA  had  failed  to  explain  how 
disapproval  was  consistent  wiUi  past 
policy.  In  its  proper  context,  the 
language  quoted  by  the  commentor  was 
used  by  the  court  to  require  USEPA  to 
explain  either  why  the  policy  was 
changed  or  how  current  policy  was 
consistent  with  past  policy.  Tlie  coml 
stated: 

If  it  has  changed  its  policy,  it  must  explain 
how  and  whyi  if  it  has  not,  it  must  articulate 
an  explanation  that  will  account  for  both  the 
earlier  and  most  recent  actions  it  has  taken. 
Until  it  has  done  one  or  the  other,  its  actions 
will  appear  arbitrary,  and  rational  review  in 
this  court  will  be  impossible. 

Id.  at  1147.  In  the  December  29, 1988, 
Federal  Register  notice  (53  FR  52727), 
USEPA  explained  in  great  detail  how 
the  proposed  disapproval  of  the  Kane 
and  DuPage  Counties  redesignation 
request  was  consistent  with  past 
actions.  Therefore,  USEPA  has  complied 
with  the  Seventh  Circuit's  mcmdate. 

Comment  No.  3.  USEPA  relies  upon 
two  mutually  inconsistent 
nonattainment  designation  theories. 
First  USEPA  states  that  a 
nonattaiiunent  area  must  include  all  of 
the  sources  that  contribute  to  pollution 
in  that  area.  Second,  the  USEPA  states 
that  an  urban  ozone  nonattainment  area 
must  include  the  entire  urbanized  area. 
USEPA  must  choose  between  one  or  the 
other  theory. 

USEPA's  designation  theory  is 
internally  inconsistent  because  no 
attempt  was  made  to  draw  up  the 
nonattainment  boundaries  for  the 
Chicago  area  in  such  a  way  as  to  track 
the  movement  of  the  ozone  away  from 


the  preciusor  sources  (nor  has  this  been 
done  for  New  York,  Los  Angeles, 
Philadelphia,  Detroit  San  Francisco, 
Boston,  or  Washington,  DC).  Moreover 
the  controls  available  to  the  USEPA 
frY)m  nonattainment  designations  could 
be  applied  to  areas  that  suffer  from  but 
do  not  produce  the  pollution.  The 
leverage  from  such  controls  should  only 
be  available  where  it  will  be  useful. 

USEPA's  designation  theory  is  also 
irrational  because  USEPA  has  not 
identified  how  the  attainment  status  of 
an  urban  area  is  to  be  changed  and 
where  the  monitoring  for  evaluating  the 
attainment  status  will  take  place,  nor 
has  USEPA  explained  why  it  has  chosen 
to  use  urban  area  as  defined  by  the 
census. 

Response.  USEPA  does  not  rely  upon 
two  mutually  exclusive  designation 
theories,  but  as  articulated  in  the 
December  29, 1988  notice,  relies  upon  a 
single,  internally  consistent 
nonattainment  designation  theory. 
USEPA's  approach  is  predicated  upon 
the  initial  nonattaiiunent  designation 
decision  being  only  the  first  step  in  the 
ozone  control  process;  the  important 
subsequent  step  is  the  implementation 
of  planning  and  control  obligations  upon 
nonattainment  areas  in  order  to  achieve 
attainment  Nevertheless,  the 
nonattainment  designation  is  crucial;  it 
determines  what  sort  of  planning  or 
control  obligations  an  area  will  have. 
Obviously  the  control  obligations 
implemented  by  the  state  for  a 
nonattainment  area  will  differ  according 
to  the  area's  ozone  contribution.  Thus,  a 
nonattainment  area  emitting  substantial 
ozone  precursors  would  normally  have 
more  strict  controls  placed  upon  it  than 
a  nonattainment  area  emitting  fewer 
precursors.  The  nonattainment 
designation  is  the  threshold  decision  to 
control  an  area's  ozone  emissions  in 
order  to  successfully  achieve 
compliance  with  the  standard. 

As  an  initial  starting  point  in  the 
nonattainment  designation  process,  all 
areas — urban  or  rural — experiencing 
ozone  exceedances,  are,  by  definition, 
nonattainment  areas.  If  an  area  does  not 
have  clean  air,  then  it  probably  needs 
controls  to  bring  it  into  attainment  or  to 
prevent  further  violations  downwind; 
thus,  it  should  be  labelled 
nonattainment 

If  violations  occur  within  an 
urbanized  area  (as  defined  by  the 
Bureau  of  the  Census),  then  the  entire 
urbanized  cu«a  is  designated  as 
"nonattainment"  This  is  done  because 
of  the  simple  fact  that  an  ozone 
exceedance  cannot  generally  be 
attributed  to  any  particular  source,  and 
instead  results  firom  emissions  bom 
numerous  stationary,  mobile,  and  area 


sources.  USEPA  will  then  examine  the 
areas  immediately  surrounding  the 
urbanized  area  experiencing  the 
violations.  If  adjacent  areas  have 
significant  ozone  precursor  sources 
because  of  population,  growth  potential, 
or  significant  existing  stationary 
sources,  then  these  "fringe"  areas  will 
also  be  designated  as  nonattainment 
because  of  their  ctirrent  and/or  future 
contribution  to  the  ozone  problem  in  and 
near  the  urbanized  areas  experiencing 
the  violations. 

Rural  areas  may  also  experience 
ozone  violations  because  &ey  an 
downwind  of  an  cu«a  emitting  ozone 
preouvors  or  they,  themselves,  have 
significant  precursor  emissions.  If 
violations  have  occurred  in  an  isolated 
rural  area  due  either  to  the  downwind 
drifi  of  ozone  from  another  area  or 
locally  generated  ozone,  then  it  too  must 
be  designated  as  nonattainment  because 
controls  may  be  necessary  to  reduce  the 
ozone  in  this  area  or  to  prevent  the 
propagation  of  ozone  violations  further 
downwind. 

The  manner  in  which  the  ar^as 
surrounding  the  violations  of  the  ozone 
standard  have  been  divided  has  been 
left  to  the  individual  States.  Of  course 
one  State  may  not  include  another 
State's  territory  within  its 
nonattainment  areas.  Many  States,  like 
Illinois,  chose  to  identify  the 
nonattainment  and  attainment  areas  On 
a  coimty  by  county  basis.  Because 
USEPA  did  not  draw  the  States' 
nonattainment  boundaries,  it  could  not 
draw  them  specifically  to  track  the 
movement  of  ozone  precursors. 
Nevertheless  in  designating  the  polluted 
and  fringe  areas  as  nonattainment 
USEPA  has  identified  those  areas  that 
are  emitting  ozone  precursors  or 
experiencing  violations,  and  thus  has 
performed  the  functional  equivalent  of 
defining  the  boimdaries  to  track  ozone 
precursors.  USEPA  has  utilized  the  same 
designation  theory  for  all  areas  across 
the  country. 

In  this  particular  case,  USEPA  has 
continued  to  use  its  nonattainment 
designation  approach  in  a  consistent 
manner.  Illinois  chose  to  break  the 
Chicago  area  into  cotmties  for  ozone 
designation  purposes.  Since  the  Chicago 
urbanized  area  experiences  ozone 
violations,  the  fringe  areas  sunoimding 
Chicago  must  also  be  designated  as 
nonattainment  because  of  their 
contribution  to  the  ozone  problem. 
Because  Kane  and  DuPage  cotmties 
qualify  as  fringe  areas,'  they  must  retain 


■  Portions  of  DuPage  County  an  within  die 
Chicago  and  Aiinira  Urbanised  Areas  and  porlians 
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their  nooattainment  deaj^iation  deq>ite 
tii8  lack  of  BioaitMed  0K»e 
exoeedanoes.  Tha  downwind  areas  in 
Wisconsin  experiencing  violatioos  (rf  the 
ozone  standard  have  also  been  labelled 
nonattainmaot  Thus  while  it  may  make 
sense  to  group  all  of  these  areas 
together  for  {Aanning  purposes,  the 
designation  of  these  areas  was 
performed  on  a  State-by-State  basis 
BtiliziBg  the  articulated  designation 
theory. 

The  concern  that  leverage  be  applied 
where  it  is  needed  is  precisely  the 
reason  USEPA  Indudes  fringe  areas  of 
development  within  the  des^nated 
nonattainment  area.  If  USEPA 
designated  fte  fringe  areas  as 
attainment  then  these  areas  could  not 
be  requbed  to  control  their  ozone 
precursors  as  strbigently  as  if  they  had 
been  designated  nonattainment  and 
would  continue  to  add  to  the  nearby 
area's  ozone  problem.  Similarly,  as 
expired  further  in  response  to 
Comment  Number  16,  if  downwind 
areas  experiencing  violations  do  not 
control  their  emissions,  the  ozone 
problems  will  be  exacerbated  and  ozone 
will  continue  to  move  and  form 
downwind.  The  concerns  about 
sanctions  placed  ap<xi  an  area,  howrever, 
are  planning  and  control,  not 
designation,  issues.  The  designation 
decision  is  based  upon  whether  an  area 
is  violating  the  standard  or  contributing 
to  ozene  exceedances.  Any  USEPA 
decision  on  the  adequacy  of  a  State  or 
Federal  plan  to  solve  an  area's  ozone 
problem  would  be  sot^ect  to  a  pubtic 
rulemaking  process  (and  ultimately 
judicial  review)  to  insure  that  the 
controls  bnposed  are  not  arbitrary  or 
capricious. 

The  comments  directed  at  how  the 
attainment  status  of  an  area  is  changed 
and  why  the  USEPA  uses  the  urbanized 
area  are  addressed  elsen^Mre  in  the 
responses.  Also,  the  coomients  on  why 
ISEPA  has  ciioaen  to  use  urban  areas 
as  defined  by  tiie  Bureau  of  die  Census 
is  addressed  in  the  response  to 
Comment  Na  17. 

Commeat  No.  4.  USEPA's  procedure  in 
makii^  &e  proposal  available  bx  puUic 
commeat  is  ob|ectionable.  In  particular, 
USEPA  relied  upon  unpublisluBd 
mesBormda  and  used  only  selected 
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references  on  the  ozone  transport  issue. 
USEPA  has  foiled  to  include  in  the 
record  the  unpublidied  memoranda  and 
the  references  on  ccooe  transport  Tie 
official  "recoKT*  of  the  Chamber  case 
listed  some  docomants  that  USEPA  did 
not  list  in  the  December  29, 1988  Notice 
of  Proposed  Rulemaking. 

Response.  USEPA  is  not  required  to 
publidi  all  of  its  policy  statements  in  the 
FedeEsl  Register,  as  this  commentor 
apparently  suggests.  To  do  so  is  not  only 
imnecessary  under  the  Administrative 
Procedure  Act  but  wotild  also  impose  a 
huge  papenwoik  burden  tm  the  Agency 
and  general  public.  Contrary  to  the 
commentor's  contention,  all  of  these 
memoranda  are  listed  in  the  May  23, 
1986,  technical  support  document  and 
are  a  part  of  the  record  of  this 
rulemaking. 

The  commentor  correctly  notes  that 
U^PA  has  not  included  every  study  of 
the  ozone  transport  issue.  The  Agency 
has  listed  only  tiiose  studies  upon  which 
it  relied  on  in  deciding  to  disapprove  the 
Kane  and  DuPage  redesignation  request. 
The  Agency  is  not  obligated  to  include 
every  scintilla  of  iafbrmation  regardless 
of  whether  or  not  the  Agency  relied 
uptm  it.  During  the  pubUc  comment 
period,  the  public  is  free  to  submit 
additional  information  for  the  Agency's 
consideration.  In  this  case,  the 
commentor  has  submitted  some 
additional  information  which  the 
Agency  has  evaluated  and  is  responding 
to  elsewhere  in  this  rulemaking. 

Finally,  the  commentor  contends  that 
the  certified  record  supporting  the  June 
12, 1984,  denial  of  redesignation  refers  to 
docimients  which  are  not  included  in  the 
present  record.  USEPA  believes  that  its 
May  23, 1986,  TSD  does  include  all 
relevant  policy  documents.  Additionally, 
the  TSD  refers  to  all  ozone  transport 
studies  which  USBPA  relied  upon  in  the 
instant  rulemaking.  Assuming  that  there 
are  discrepancies,  the  commentor  has 
not  explained  why  any  such 
discrepancies  are  significant  Moreover, 
the  Ageiu:y  is  not  bound  to  the  1984 
record. 

Comment  No.  S.  Significant  economic 
sanctions  can  be  imposed  by  the  USEPA 
on  areas  classified  as  nonattainment  for 
an  air  quality  standard.  The  growth 
sanctions  included  in  the  Clean  Air  Act 
are  directed  at  atationaiy  sources. 
Illinois,  however,  has  already  imposed 
reasonably  available  control  technology 
requirements  (RACT)  on  stationary 
facilities.  The  USVA  cannot  assume 
that  such  sources  are  catiaing  or 
contributing  to  exceedances  of  the 
ambient  air  quality  standard. 

DesifDatiflf  Kaae  and  DuPage 
Counties  as  nonaltainmaBl  for  ozone 


will  impose  a  ban  on  construction  of 
new  or  modified  VOC  sources  in  these 
counties.  Tliis  will  either  have  an 
adverse  effect  upon  the  Chicago  area  in 
terms  of  impeding  economic  efficiency 
or  by  causing  staticmaiy  sources  to 
locate  further  to  Ae  west  or  to  the  south 
of  the  Chicago  area.  If  the  latter  growth 
indeed  occurs,  it  wiD  increase  vehicular 
traffic  to  allow  workers  to  reach  the 
new  "greenfield"  locations. 

USEPA  should  (xmsider  the  practical 
effect  that  can  result  ftom  its  decision  as 
to  what  constitutes  a  '^on  attainment 
area."  Improved  highways  may  be 
necessary  to  avoid  over-burdened 
highway  systems  in  Kane  and  DuPage 
counties,  and  discouraging  improved 
inland  hi^way  systems  cotdd  have  the 
effect  of  increasing  traffic  load  in  the 
central  Chicago  and  Cook  County  area. 
Since  the  tirban  Chicago  traffic  source  is 
most  often  tfie  cause  of  the  ozone 
exeedance,  the  USEPA's  decision  to 
keep  Kane  and  DuPage  counties  as 
nonattainment  may  worsen  the  Chicago 
area's  ozone  problem. 

Response.  All  of  the  comments  made 
are  planning  and  control  concerns,  not 
designation  concerns.  The 
nonattaiiunent  designation,  as  discussed 
earlier,  is  determined  by  an  area's  role 
in  ozone  exceedances.  U  an  area  is 
important  in  bringing  ozone  levels  under 
control  then  the  area  must  be 
designated  nonattainment.  In  this  case 
Kane  and  DuPage  coimties  are  critical  in 
addressing  the  Chicago  area  ozone 
problem,  and,  for  this  reason  alone, 
Kane  and  DuPage  counties  are 
designated  as  nonattainment  In  short 
these  control  concerns  are  irrelevant  to 
the  designation  determination. 
NotMrathstanding  their  irrelevance, 
USEPA  will  address  the  commentor's 
concerns. 

Although  the  State  of  Illinois  has 
imposed  RACT  requirements  on  certain 
stationary  sources  in  Kane  and  DuPage 
Counties  (or  elsewhere  in  the  Chicago 
nonattainment  area),  these  sources  may 
still  be  emitting  VOC's  and  contributing 
to  downwind  ozone  impacts.  The 
controls  applied  are  not  100  percent 
effective  at  eliminating  emissions. 
Therefore,  the  stationary  sources, 
though  under  RACT  requirements,  might 
require  additional  oootrols,  and  these 
controb  wfiU  further  lower  area  VCX: 
emiastons. 

Several  points  cuuoHuing  tbe 
construction  ban  concern  shoidd  be 
discussed.  First  the  efiectiveness  of  a 
constnictian  ban  is  inelevaot  to  its 
unposition.  Congress  has  dusen  to 
statutorily  require  a  ooBstruction  ban  in 
nonattainment  areas  If  the  State  has 
failed  to  prodaoe  an  adequate  plan. 
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Therefore,  the  simple  act  of  designating 
Kane  and  DuPage  Counties  as 
nonattainment  for  ozone  does  not 
automatically  result  in  the  bnposition  of 
a  ban  on  the  construction  of  new  or 
modified  sources  of  VOCs.  The 
supposed  economic  effects  of  a 
construction  ban  are  purely  speculative 
on  the  part  of  the  commentor. 

With  regard  to  the  argument  on  the 
potential  for  increased  vehicular  traffic 
(and  thus  more  ozone  pollution),  several 
points  should  be  discussed.  Ozone 
control  plans  must  address  the  potential 
for  the  increase  in  emissions  from  all 
source  categories  including  those  from 
mobile  sources.  If  a  significant  increase 
in  mobile  source  emissions  is  expected, 
additional  emission  controls  will  have  to 
be  foimd  for  either  mobile  sources  or 
stationary  sources  within  the  Chicago 
ozone  demonstration  area,  which 
includes  all  of  the  Chicago  ozone 
nonattainment  area.  Like  the 
effectiveness  of  the  construction  ban; 
the  asserted  potential  increase  of  mobile 
emissions  due  to  a  nonattainment 
designation  is  purely  speculative. 

Because  USEPA  has  disapproved 
Illinois'  1982  ozone  plan  the  existing  ban 
on  major  new  VOC  source  growtii  in 
Kane  and  DuPage  Counties  and  other 
portions  of  the  Chicago  nonattainment 
area  will  continue  in  effect  imtil  the 
State  submits  an  adequate  ozone  SIP  for 
the  entire  area.  However,  the  ban  does 
not  prohibit  all  growth.  Rather,  new 
major  sounds  in  a  nonattainment  area 
would  need  to  meet  more  stringent 
emission  requirements  than  in  an 
attainment  area.  The  new  source  growth 
ban  is  statutorily  mandated  in  areas  that 
have  disapproved  Part  D  SEPs  and  is 
intended  to  prevent  unrestrained  sotuce 
growth  and  exacerbation  of  the  present 
ozone  nonattainment  problem  while  the 
SIP  is  revised  or  a  Federal 
Implementation  Plan  (FIP)  is  prepared 
(the  USEPA  is  preseiiUy  pursuing  the 
latter  as  the  result  of  a  January  18, 1989, 
Court  order  issued  in  State  of  Wisconsin 
V.  United  States  Environmental 
Protection  Agency,  No.  87-C-395,  (EJ). 
Wise.). 

USEPA  is  aware  of  the  potential  for 
ozone  impacts  within  a  nonattainment 
area  due  to  prectirsor  emissions 
originating  outside  of  the  nonattainment 
area.  Major  soiut%s  locating  in  such 
areas  must  be  addressed  in  new  sotuce 
reviews  which  must  include  an 
assessment  of  their  air  quality  impacts 
on  downwind  areas,  including  the 
nonattainment  area.' 


Comment  No.  A  Air  parcel  trajectories 
performed  for  the  year  1965  (air  parcel 
trajectories  for  1965  were  included  in  the 
commentor's  set  of  comments)  confirm 
the  observation  that  sources  located  in 
Western  DuPage  Coimty  and  Kane 
County  cannot  be  associated  with  any 
ozone  standard  exceedances. 

Response.  The  referenced  trajectoiy 
analysis  for  1985  was  reviewed.  The 
analysis  is  apparenUy  based  on  groimd 
level  wind  data  and/or  pressure 
gradients  for  a  single  height  (the 
documentation  lacked  spedficity  with 
regard  to  the  actual  nature  and  soiuce(s) 
of  the  input  data),  and  only  considers 
horizontal  transport  By  failing  to 
account  for  three  dimensional  pollutant/ 
parcel  transport  and  pollutant 
dispersion,  the  study's  analysis  has  a 
significant  shortcoming,  thus  its 
conclusions  are  incorrect 

Ozone  concentrations  are  measiu«d 
over  1  hour  averaging  periods.  During 
such  periods,  air  parcels  covering  a 
range  of  trajectories  and  representing 
varied  histories  of  vertical  and 
horizontal  transport  (the  gusty  nature  of 
wind  represents  this  variety  of  air  parcel 
trajectories  and  transport  histories] 
arrive  at  a  given  monitoring  site.  Single 
line  trajectories  (isolated  straight-line 
trajectories),  in  the  study  of  air  pollution 
transport  are  of  limited  use  and  are 
misleading,  partictilarly  when  pollutant 
transport  occtirs  over  longer  time 
periods,  as  in  the  case  of  ozone 
formation  and  transport  If  one  were  to 
account  approximately  for  pollutant 
dispersion  and  varied  air  parcel 
trajectories  in  a  backward  trajectory 
analysis,  one  would  predict  an  ever 
broadening  source  areas  as  one  moves 
back  through  time.  Over  the  period  of 
time  apparenUy  involved  in  ozone 
fonnation  in  the  Chicago  area  (because 
most  exceedance  peaks  do  not  generally 
occur  until  early  afternoon  and  can 
occur  as  late  as  the  early  evening  houn, 
transport  times  of  6  or  more  hours  are 
likely  in  the  Chicago  area),  the  source 
area  wotild  take  oh  the  dimensions  of 
the  urban  area. 

Even  if  one  were  to  consider  the 
single  line  trajectories  submitted  by  the 


*  USEPA  propoaed  on  Juna  8, 1988  (53  FR  20722). 
to  expand  oiona  nonattainmant  area*  to  include  all 
of  the  area*  within  Metropolitan  Statiatical  Area* 
(MSA*)  or,  where  mich  exiat  Conaolidated 


Metropolitan  SUtiatical  Area*  (CMSA*).  If  Out 
rulemaking  i*  Bnaliied,  a*  propoaed.  it  would  add 
Will  Kendall  Grandy.  and  McHenry  Countie*  in 
niinoi*  and  Kenoeha  County  In  Wiaconnn  to  the 
Chicago  urban  nonattainment  area.  Under  USEPA'* 
propoaed  po*t-19e7  oione  attainment  policy,  future 
none  attainment  demonatration  analyaee  would 
include  the  emiaaiona  frtaa  major  aoorce*  located 
vrithin  25  mile*  of  the  MSA*  or  CMSAa.  (Analyae* 
of  emiaeion*  for  the  Chicago  area  Fedinal 
Implementation  Plan  cover  the  Chicago  CMSA  and 
neighboring  mafor  aource*.)  These  propoaala  reflect 
USEPA'*  growing  concern  (in  part  baaed  on  recent 
long  range  oaone  tranaport  atiidie*)  over  tite  impact* 
of  emi«*iona  occurring  or  expected  outride  of 
exi*ting  ozone  nonattainment  area*. 


commentor,  it  should  be  noted  that 
several  of  tha  straight  line  trajectories 
presented  by  the  commentor  pass  near  if 
not  over  Kane  and  DuPage  Counties 
particularly  prior  to  8  a  jn.  Given  the 
effects  of  varied  air  parcel  trajectories 
and  pollutant  dispersion,  emissions  (and 
the  resultant  ozone)  from  Kane  and 
DuPage  Counties  could  arrive  at  the  high 
ozone  sites  on  the  days  discussed  for 
1985. 

Comment  No.  7.  While  the  proposed 
rulemaking  discusses  general  wind 
directions  in  many  instances,  USEPA 
does  not  actually  attempt  to  coirelate 
emissions  from  Kane  or  DuPage 
Counties  with  any  exceedance  of  the 
ozone  standard  in  the  Chicago  area. 
This  lack  of  any  causal  connection  made 
by  USEPA  between  emissions  from 
Kane  and  DuPage  Counties  and 
monitored  exceedances  is  not  surprising; 
trajectory  analyses  for  1985  as  well  as 
stiidies  cited  by  USEPA  including  those 
being  relied  upon  by  USEPA  to  deny  the 
redesignation  suggest  that  an  inland 
source  from  Kane  Cotmty  will  not 
become  involved  in  Uie  "lake  breeze 
phenomenon"  and,  hence,  will  not 
contribute  to  ozone  exceedances  in  the 
Chicago  region.  While  the  rationale  in 
support  of  the  proposed  rulemaking 
reUes  upon  wind  direction,  it  does  so 
only  in  the  most  generalized  manner.  No 
attempt  is  made  to  relate  wind  direction 
on  days  of  ozone  exceedances  to  Kane 
and  DtiPage  emissions.  Further,  the 
notice  mentions  the  "lake  breeze" 
phenomenon,  but  does  not  relate  that 
phenomenon  to  iidand  sources,  such  as 
VOCs  emitted  from  Kane  and  DuPage 
Coimties. 

The  lack  of  any  such  association  is 
disturbing  in  light  of  the  technical 
literature  dted  by  USEPA  That 
literature  shows  a  pronounced  lake 
breeze  effect  and  boimdaries  of  variotis 
lake  breeze  phenomenon  For  example, 
Lyons  and  Cole  (1976)  reviewed  air 
parcel  trajectories.  Tliis  paper  indicated 
that  an  emission  from  an  inland  source, 
apparenUy  in  Kane  County,  could  not 
enter  into  the  lake  breeze  phenomenon 
and,  therefore,  could  not  be  part  of  the 
urban  Chicago  area  contributing  to 
"high"  ozone  levels  along  the  lake  shore 
in  Illinois  or  Wisconsin. 

Response.  A  number  of  points  are 
appropriate  in  response  to  this  comment 
First  a  recent  ozone  standard  violation 
at  the  DesPlaines  monitor  does  imply 
that  emissions  bom  Kane  and  DuPage 
County  may  contribute  to  ozone 
standard  violations  in  the  Chicago  area. 
The  DesPlaines  monitor,  located  in  the 
northwestern  portion  of  Cook  County,  ii 
generally  downwind  of  the  sources  in 
DuPage  and  Kane  Counties.  (DesPlaines 


Fvdard  Raglstor  /  Vol.  54.  No.  149  /  Friday.  August  4.  1989  /  Rules  and  Regulations 


is  located  sear  the  nortlieast  corner  of 
DoPage  County.)  The  location  of 
DesFtakMS  retatiTe  to  these  Counties  is 
such  that  Idgh  onme  oonoentration 
impacts  from  Kane  and  DnPage 
emisei<His  oookl  be  found  here  (the 
presence  of  local  VOC  and  oxides  of 
nitrogen  emissions  near  DesPiaines 
would  act  to  push  peak  ozone  impacts 
even  farmer  downwind). 

Second,  none  of  the  studies  cited  by 
USEPA  suggests  that  Kane  and  DuPage 
County  emissions  cannot  contribute  to 
the  ozone  precursor  concentrations 
carried  bi  the  "take  breeze"  transport 
often  found  assofdated  with  high  ozone 
concentrations  observed  near  Lake 
Michigan  downwind  of  Chicago.  The 
very  Lyons  and  Cole  article  dted  by  the 
commentor  was  reviewed  as  part  of  the 
May  23. 1988.  TSD.  This  article 
presented  possible  two  dimensional 
trajectories  but  made  no  attempt  to 
present  qiedfic  subarea  culpability  with 
respect  to  downwind  ozooa  impacts. 
"Hie  article  did  not  state  that  emissicms 
from  Kane  and  DnPage  Counties  could 
not  contribute  to  high  downwind  ozooe 
concentrations.  In  fact,  the  article  stated 
that  the  Chicago  urban  area  (which 
includes  DnPage  County)  is  the  logical 
source  for  the  high  ozooe  oHicentrations 
observed  in  sontbeaston  Wisconsin. 
The  article  did  not  differentiate  the 
impacts  from  the  various  portions  of  the 
Chicago  area. 

Third,  the  Lyons  and  Cole  article  cited 
by  the  oominenter.  as  weU  as  other 
articles  and  piMcations,  described 
mechaniBms  by  which  emissions  from 
throughout  the  urban  area,  including 
emissions  from  Kane  and  DnPage 
Counties,  can  be  included  in  the  lake 
breeze  tran^Mrt  process.  The  Lyons  and 
Cole  paper  io^dies  that  prior  to  die 
onset  of  lake  breeze  fronts,  which 
usually  occurs  betweAn  8  ajn.  and  9  a.m. 
or  later,  emissiima  from  throoglxnt  the 
urban  area  can  be  advected  in  the 
surface  mixing  layer  out  over  Lake 
Michigan.  Tliese  polhitants  above  Lake 
Michigan  may  then  participate  in  osone 
formadooin  the  lake  breeze  transport 
process.  A  second  mechanism  is  shown 
in  a  paper  by  Lyons  and  Keen  (Lyons, 
}NJl  and  Keen.  CS^  1978:  "Lake/Land 
Btwxe  Circulations  on  die  Western 
Shore  of  Lake  Michigan".  Journal  of 
Applied  Meteorology.  17(12).  1843-1865). 
In  Uds  awchankm.  emissions  fron  the 
urban  area  are  transpoitad  above  the 
subsidence  inversion  at  the  top  of  the 
lake  bieeae  drculatioo  oelL  At  die 
furdMSt  ofishore  extent  of  the  lake 
breeze  ceil,  die  poHatants  transported 
above  svAieidence  inversion  can  be 
entrained  into  the  downward  flow 


within  die  lake  breeze  cell  and  returned 
to  the  lake  shore. 

Fourth,  die  May  S3, 1980,  TSD 
document  did  reference  and  consider  a 
prior  study  of  resultant  wind  directions 
(effective  wind  directions  vectorially 
added  during  the  hours  of  peak  ozone 
formation  and  transport)  and  high  ozone 
days  in  the  Chicago  and  southeastern 
Wisconsin  areas.  Tlie  study  found  that 
hi^  downwind  ozone  concentrations 
were  predominately  associated  with 
resultant  winds  raoging  from  east- 
southeast  through  west-southwest 
Considering  the  time  of  the  peak  ozone 
concentrations  (generally  in  the  late 
afternoon  in  southeastern  Wisconsin), 
one  could  conclude  that  emissions  from 
most  of  the  Chicago  urban  area  were 
responsible  for  the  observed  high  ozone 
concentrations. 

Finally,  even  if  the  commenter  were 
correct  in  the  assertion  that  Kane 
County  emissions  were  physically 
prevented  from  interacting  with 
emissions  from  other  portions  of  the 
Chicago  urban  area,  it  should  be  noted 
that  thie  existing  oaone  monitoring 
system  would  not  be  well  miited  for 
detecting  the  peak  ozone  impacts  of  the 
emissions  from  Kane  County.  There  are 
few  "inland"  monitors  north  or  near- 
northeast  of  Kane  County.  Most 
downwind  ozone  monitors  are 
concentrated  near  Lake  Michigan.  Past 
ozone  formation  aad  transport 
observations  made  by  USEPA  in  other 
than  urban  areas  would  in|>ly  that 
significant,  non-monitored  ozone 
impacts  could  be  occurring  downwind  of 
Kane  County. 

Comment  No.  8.  The  prc^Kwal  is  not 
based  on  any  modeling  conducted  for 
the  area  or  on  any  trajectory  analyses. ' 

Re$poiae.  It  is  true  diat  USEPA  has 
not  relied  on  modeling  for  its  proposed 
rulemaking.  As  noted  in  responses  to 
other  comments  herein,  however,  the 
USEPA  has  based  its  proposed 
rulemaking  on  prior  observations  in  the 
Chicago  area  and  in  other  urban  areas 
with  Ugh  ozone  concentraticau.  Tliese 
observations  indioate  that  emissions 
from  throughout  urban  areas  may 
contribute  to  high  ozone  concentrations 
observed  downwind.  The  obeervations 
support  a  policy  which  requires  that  an 
entire  urban  area  and  its  fringe  areas  of 
development  and  or  significant 
precursor  sources,  at  a  minimum,  be 
included  in  an  urban  ozone 
nonattainment  araa.  DuPage  County 
includes  a  portion  of  the  Chicago  ivban 
area  and  fringe  areas  of  develcqmient, 
and  Kane  County  contains  a  significant 
fringe  area  of  development 

Furthermore,  none  of  the  coomentors 
has  applied  conclasive  modeling  data  to 


prove  that  DuPage  and  Kane  County 
emissions  do  not  contribute  to  ozone 
standard  violations  in  the  Chicago  area 
and  its  downwind  environs. 

Comment  No.  8.  USEPA's  proposed 
rulemaking  cannot  be  defended  based 
on  the  language  of  the  statute,  which 
requires  that  die  attaioment  status  of  an 
area  be  based  i^ion  monitoring. 

Response.  Section  171(2)  of  the  Act 
defines  the  term  "nonattainment  area" 
as  "*  *  *  for  any  air  pollutant  an  area 
which  is  shown  by  monitored  data  on 
which  is  calculated  by  air  quality 
modeling  (or  other  mediods  determined 
by  the  Administrator  to  be  reliable)  to 
exceed  any  national  aaibient  air  quality 
standard  (NAAQS)  for  such  pollutant" 
The  Act  thus,  explicitly  authorizes  the 
Administrator  to  use  monitoring, 
modeling  or  other  reliable  methods  in 
determining  an  area's  attainment  status. 
In  this  case,  the  Administrator  relies  on 
monitored  exceedanca  within  the 
Chicago  urban  area.  UKPA  believes 
that  sections  107  and  171  provide  it  with 
the  authority  to  deny  the  Kane  and 
DuPage  redesignation  request  based 
upon  monitored  exceedances  within  the 
Chicago  urban  area,  even  thou^  there 
were  no  monitored  exceedanoes  m  Kane 
and  DuPage  Counties. 

The  Seventh  Circuit  did  not  rule  out 
the  designation  of  an  area  as 
nonattainment  if  the  area  produces  but 
does  not  suffer  from  ozone  pollution. 
Illinois  State  Chamber  of  Commerce  v. 
USEPA,  775  F.2d  1141, 1150  (7di  Cir. 
1985).  In  addition  two  other  Circuit 
Courts  have  expluntiy  endorsed  sudi  an 
approach.  The  Sixth  Circuit  stated  that 
the  Administrator  may  "deny 
redesignation  with  respect  to  a 
comi>onent  of  a  nonattainment  area 
which  produces  a  substantial  portion  of 
the  area's  pollutant  even  though  the  air 
within  that  component  tests  at  an 
acceptable  level"  State  of  Ohio  v. 
Ruckelshaus,  T7%  F.2d  1333. 1340  (6di 
Cir.  1985).  Likewise,  the  Administrator 
may  designate  downwind  portions  of  an 
area  as  nonattainment  even  though  the 
air  within  that  portion  satisfies  the 
NAAQS.  Western  Oil  and  Gas 
Association  v.  USEPA  767  ¥2d  603  (9di 
Cir.  1985). 

U^PA  has  based  its  denial  of  the 
Kane  and  DuPage  redesignation  request 
on  (a)  monitored  exceedances  in  tbe 
Chicago  urban  area;  (b)  the  observation 
of  ozone  fonnation  and  transport 
processes  in  a  naaibet  of  ui^an  areas; 
(c)  the  desire  to  require  ozone  precursor 
emission  controls  in  the  areas  where 
they  will  be  most  effective  in  reducing 
local  and  downwind  azone  violations; 
and  (d)  the  desire  to  prevent  further 
propagation  of  ozone  standard 
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violations  in  locations  other  than  the 
monitored  sites.  The  ozone  designation 
policy  discussed  in  the  proposed 
rulemaking  (53  FR  51730),  in  die  May  23. 
1986,  TSD,  and  in  the  policy  memoranda 
discussed  in  the  proposed  rulemaking 
and  TSD  supports  U^PA's  denial  of 
this  redesignation  request 

Comment  No.  10.  Tlie  proposed 
rulemaking  is  not  based  upon 
monitoring  data  taken  from  within  Kane 
and  DuPage  Counties.  While  USEPA 
notes  the  DesPiaines  ozone  monitor 
which  recorded  a  recent  ozone  standard 
violation  is  located  in  Cook  County  near 
the  northeastern  comer  of  DuPage 
County,  it  does  not  apply  the  same 
rationale  to  the  Elgin  monitor  in  Kane 
County.  Application  of  USEPA's 
rationale  to  the  Elgin  monitor  would 
indicate  Uiat  Kane  County  is  not 
associated  with  any  monitored  standard 
\'iolations. 

Response.  The  ozone  standard 
violation  at  the  DesHaines  monitor  was 
discussed  in  USEPA's  rationale  to  show 
that  existing  data  imply  that  DuPage 
County  might  be  experiencing  a 
'delation  of  the  ozone  standard.  The 
DesPiaines  monitor  violation,  however, 
is  also  significant  because  it  supports 
USEPA's  main  argument  for  retaining 
the  nonattainment  designation  for 
DuPage  County.  USEPA  continues  to 
assert  that  DuPage  County  should  retain 
its  nonattainment  designation  because  it 
is  reasonable  to  conclude  that  through 
its  ozone  precursor  emissions,  DuPage 
County,  as  both  a  portion  of  the  Chicago 
Urbanized  area  and  a  fringe  area 
adjacent  to  the  Chicago  urban  area, 
contributes  to  the  ozone  standard 
violations  monitored  in  the  Chicago  area 
and  its  downwind  environs.  The 
DesPiaines  monitor  violation 
substantiates  the  theory  diet  the  areas 
outside  of  the  Chicago  urbanized  area 
have  significant  ozone  precursors  which 
are  contributing  to  the  entire  area's 
ozone  problem.  The  DesPiaines  monitor 
violation  is  certainly  not  necessary  to 
the  logic  of  retaining  Kane  and  DuPage 
Coimties  as  nonattainment  areas 
because  if  DesPiaines  had  no  monitored 
violation,  Kane  and  DuPage  Counties 
would  nevertheless  be  considered  fringe 
areas  of  development  (or  a  portion  of 
the  Chicago  Urbanized  Area)  and 
subject  to  the  nonattainment 
designation.  Thus,  USEPA  is  applying 
die  same  logic  to  both  Kane  and  DuF^e 
Counties  with  regard  to  the  monitoring 
that  is  taking  place  at  DesHaines  and 
Elgin. 

Comment  No.  11.  Has  silo  dust  been 
considered  for  its  role  in  ozone 
formation? 

Response.  Silo  dust  is  not  considered 
to  be  a  VOC  and.  therefore,  has  not 


been  considered  in  the  ozone  formation 
process.  Sdo  dust  may  be  a  source  of 
nitrogen  dioxide,  but  USEPA's  current 
Illinois  emission  inventories  do  not 
include  nitrogen  dioxide  emissions  from 
this  source  category.  Iliis  omission 
shows  how  insignificant  this  source 
category  is  of  ozone  precursor  emissions 
relative  to  other  source  categories. 

Comment  No.  12.  Is  it  possible  to 
consider  the  impact  of  jet  engine 
emissions  at  O'Hare  International 
Airport  in  the  study  of  the  o^ne 
problem  in  the  Chicago  area? 

Response.  VOC  emissions' from  jet 
engines  et  the  airports  in  the  Chicago 
area  have  been  considered  in  the  ozone 
control  plans  for  the  Chicago  area. 

Comment  No.  13.  USEPA's  criteria  for 
determining  air  quality  planning/ 
nonattainment  boundaries  are  neither 
rational  nor  internally  consistent  The 
current  criteria  approach  the  arbitrary 
and  capricious  level  by  affording  the 
U^PA  too  much  discretion  in  drawing 
bound«uies.  The  following  are  examples 
of  the  arbitrary  manner  in  which  USEPA 
can  establish  boundaries: 

(a)  USEPA  can  treat  a  downwind  area 
experiencing  monitored  ozone  standard 
violations  as  its  own  isolated  area  for 
the  purpose  of  developing  an  attainment 
demonstration: 

(b)  USEPA  can  assign  the  downwind 
area  to  the  upwind  nonattainment  area; 

(c)  USEPA  can  assign  the  downwind 
area  to  a  different  neighboring  urban 
nonattainment  area;  and 

(d)  USEPA  can  designate  a 
nonattainment  area  to  include  the 
urbanized  area  and  its  adjacent  fringe 
areas  of  development  containing 
significant  precursor  sources. 

USEPA  has  not  adequately  clarified 
the  basis  for  selecting  one  of  the  above 
options  for  any  given  nonattainment 
area  and.  therefore,  has  not  responded 
to  the  Order  of  the  Court 

Response.  For  the  purpose  of 
emissions  control  strategy  selection  and 
ozone  standard  attainment 
demonstrations.  USEPA's  policy  allows 
for  various  types  of  assignment  of 
downwind  monitored  nonattainment 
areas  to  upwind,  associated  urban 
precursor  source  areas.  The  assignment 
is  done  on  a  case-by-case  basis,  based 
on  such  factors  as  the  general  wind 
direction  on  the  days  of  the  monitored 
ozone  standard  violations,  the  timing  of 
the  ozone  standard  exceedances,  the 
distribution  of  precursor  emissions 
(current  and  fuUire),  and  USEPA's 
overall  understanding  of  the  ozone 
formation  and  transport  process  (based 
on  data  from  many  urban  areas).  For  a 
downwind  area  experiencing  ozone 
standard  violations,  USEPA  could 
recommend  or  choose  any  one  of 


options  (a)  duoogh  (c)  above.  Only  one 
of  the  options  would  be  selected  for  a 
given  area.  As  long  as  the  option 
selected  is  appropriate  to  the  situation, 
it  is  not  arbitiwy  or  capridons.  The  foot 
that  the  selection  process  has  multiple 
options  is  indicative  of  the  complexity  of 
the  ozone  formation/ transport  process 
and  the  selection  of  the  most  effective 
emissions  control  strategies,  particulariy 
in  areas  affected  by  multiple  source 
areas  and  the  assignment  of  precursor 
emission  control  requirements. 

As  disoMsed  in  USEPA's  proposal 
USEPA  policy  has  long  held  diat 
regardless  of  the  source  area 
responsible  for  a  monitored  downwind 
violation,  the  area  in  which  a  violation 
is  recorded  should  itself  be  designated 
as  nonattainment  for  ozone.  It  is 
appropriate  to  apply  some  emission 
controls  in  this  area  to  prevent 
propagation  of  the  ozone  problem 
further  downwind.  The  decision  among 
options  (a)  through  (c)  has  no  relevance 
to  whether  upwind  areas  contributing  to 
the  violations  in  the  downwind  area 
should  themselves  be  designated 
nonattainment  for  the  purpose  of 
addressing  that  contribution.  As 
discussed  earlier,  planning  and  control 
decisions  are  distinct  and  separate  from 
the  nonattainment  designation  dedsion. 

It  should  be  noted  that  the  comment  is 
not  relevant  to  the  case  at  hand.  The 
USEPA  has  not  argued  diat  Kane  and 
DuPage  Counties  are  downwind  of  the 
Chicago  source  area,  but  rather  are  part 
of  the  source  area. 

Comment  No.  14.  The  USEPA  did  not 
show  in  1985  that  emissions  from  Kane 
and  DuPage  Counties  actually 
contributed  to  ozone  problems  in  the 
urbanized  Chicago  area  or  downwind. 
The  USEPA  states  diat  it  has  not 
conducted  area  specific  modeling  to 
determine  the  impacts  of  precursor 
emissions  that  impact  these  downwind 
areas. 

Response.  As  documented  in  the  May 
23, 1986.  TSD  for  die  proposed 
rulemaking,  the  USEPA  has  reviewed  a 
number  of  ozone  monitoring  studies  in 
the  vicinities  of  major  urban  areas  and 
has  developed  a  view  of  the  ozone 
formation  and  transport  process  for 
major  urban  areas,  ilie  available  data 
indicate  that  high  ozone  concentrations 
result  from  ozone  precursor  (VOC  and 
oxides  of  nitrogen — ^NOJ  emissions 
from  large  source  areas.  It  is  difficult  if 
not  impossible,  to  distinguish  which 
subarea(s)  are  culpable  for  high  ozone 
concentrations  occurring  hours  later 
downwind.  The  use  of  photochemical 
dispersion  models  for  a  finite  set  of  days 
at  best  provides  a  rudimentary  and 
incomplete  picture  of  subarea 
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culpability.  Without  considering  all 
poMible  meteorological  and  input  data 
scenarios  (an  approach  which  is 
technically  infeasible),  the  use  of 
photodiemical  models  cannot  provide  a 
complete  picture  of  hish  ozone 
concentration  in  an  urban  area.  In  light 
of  this  and  the  available  ozone  data, 
USEPA  has  adopted  the  policy  that  all 
of  an  urbanized  area  and  its  adjacent 
fringe  areas  of  development  (and  hence 
significant  precursor  sources)  should  be 
considered  to  be  nonattainment  for 
ozone  when  ozone  standard  violations 
are  monitored  in  or  downwind  of  the 
area.  Kane  and  Dii>age  Counties  are 
part  ol  the  Chicago  urbanized  area  and 
its  adjacent  areas  of  development  It 
should  be  noted  that  USEPA  did 
evaluate  surface  level  wind  directions 
for  high  ozone  days  and  found  that  the 
Chicago  source  area,  which  includes 
Kane  and  DuPage  Counties,  was 
generally  upwind  of  the  worst-case 
ozone  monitoring  sites  on  the  high  ozone 
days.  Hie  study  concluded  that  the 
Chicago  source  area  was  the  likely 
precursor  source  area  for  the  high  ozone 
concentrations  observed  in  norueastem 
Illinois  and  in  Kenosha  and  Racine 
Counties,  Wisconsin. 

As  noted  in  the  May  23, 1966,  TSD.  a 
monitor  in  DesPlaines,  which  is 
generally  downwind  of  DuPage  on  high 
ozone  days  and  is  close  to  the  DuPage 
County  border,  recorded  a  recent  ozone 
standard  violation.  These  monitoring 
data  support  the  continued 
nonattainment  designation  for  DuPage 
County. 

Hndly.  the  State  of  Illinois  and 
commentors  have  not  provided  data 
(modeling  or  monitoring]  to  refute 
USEPA's  view  of  the  ozone  formation 
and  transport  process  for  the  Chicago 
area  and  the  probable  culpability  of  the 
Kane  and  DuPage  County  emissions  in 
the  formation  of  high  downwind  ozone 
concentrationB.  USEPA  sees  no  reason 
to  reverse  its  prior  opinions  on  these 
issues. 

Comment  No.  15.  The  USEPA  must 
stipulate  how  attainment  status  can  be 
obtained  at  the  same  time  USEPA  rules 
on  the  boundaries  for  a  nonattainment 
area.  This  policy  specification  was 
ordned  by  Uie  court  in  the  remand  of 
the  Kane  and  DuPage  County 
redesignation  rulemaking.  USEPA  has 
not  stipulated  which  monitoring  data 
will  be  decisive  in  determining  the 
future  attainment  status. 

Response.  No  part  of  this  area, 
incluiUng  Kane  and  DuPage  Counties, 
could  be  redesignated  to  attainment 
until  at  a  minimiini!  (1)  Illinois  and 
Indiana  have  fully  approved  ozone  plans 
for  this  area  (so  as  to  insure  that  any 
improvements  in  air  quality  in  the  area 


are  the  result  of  permanent,  enforceable 
emission  reductions  and  not  temporary 
reductions),  and  (2)  all  ozone  monitors 
in  the  area  cmd  its  downwind  environs 
show  no  violations  of  the  ozone 
standard  over  the  most  current  3  years 
of  available  data. 

It  should  be  noted  that  the 
Adn^strator  disapproved  the  Illinois 
ozone  SIP  for  the  Chicago  area  on 
October  17, 1988  ((3  FR  40415).  and  the 
Indiana  ozone  SIP  for  Northwest 
Indiana  (the  Indiana  portion  of  the 
Chicago  area)  on  November  18, 1989  (53 
FR  46608).  Further,  as  a  result  of  a  suit 
filed  by  the  State  of  Wisconsin  in  the 
United  States  District  Court  for  the 
Eastern  District  of  Wisconsin  [State  of 
Wisconsin  v.  United  States 
Environmental  Protection  Agency,  No. 
87-C-0395  (EJ).  Wise),  the  court 
ordered  the  Administrator,  on  January 
18, 1989,  to  promulgate  a  Federal  ozone 
implementation  plan  for  the  Chicago 
area  (including  Northwestern  Indiana] 
within  14  months.  The  Federal  ozone 
implementation  plan  is  currently  under 
development  and  has  not  been  adopted 
as  of  yet. 

Comment  No.  16.  USEPA  proposes  to 
treat  some  downwind  areas  as  isolated 
nonattainment  areas  for  the  purpose  of 
developing  ozone  attainment 
demonstrations.  An  isolated  downwind 
area  would  have  no  authority  to  plan  for 
and  implement  emission  control 
measures  in  an  upwind  pollution- 
causing  area.  Therefore,  the  isolated 
downwind  area  would  never  be  able  to 
achieve  attainment  of  the  ozone 
standard  through  its  own  efforts.  This 
isolated  area  could  be  sanctioned  for 
failing  to  achieve  the  ozone  standard 
despite  the  fact  that  it  had  no  means  to 
bring  itself  into  attainment 

Response.  The  States  containing  the 
nonattainment  areas  will  have  the 
overall  responsibility  of  adopting  and 
implementing  the  emissions  control 
strategy  for  their  nonattainment  areas. 
As  part  of  this  process,  each  State  will 
have  to  establish  the  source  emissions 
responsible  for  the  observed  ozone 
standard  exceedances.  Although  under 
USEPA  policy  no  attainment 
demonstration  is  required  for  isolated 
rural  nonattainment  areas,  the  State 
may  demonstrate,  based  on  wind 
direction,  wind  speed,  times  of  peak 
ozone  concentratf on,  back  trajectory 
calculations  (including  the  consideration 
of  pollutant  dispersion),  etc.,  that  a 
separate  upwind  source  area  is 
responsible  for  the  ozone  standard 
violation  in  the  isolated  rural  area.  It 
will  then  be  necessary  for  the  State  to 
adopt  an  emissions  control  strategy  for 
the  upwind  source  area  which  assures 
attainment  of  the  ozone  standard  in  the 


isolated  downwind  anea.  If  the  upwind 
area  is  located  in  a  different  State,  the 
upwind  State  will  be  responsible  for  the 
necessary  pollution  controls.  This  does 
not  eliminate  the  need  for  emission 
controls  in  the  isolated  area.  Emission 
controls  are  needed  ftere  to  assist  in 
reducing  the  local  ozone  concentraticns 
and  to  prevent  the  further  propagation 
of  the  ozone  nonattainment  problem 
downwind.  As  discussed  above, 
however,  the  degree  of  controls 
necessary  in  any  isolated  downwind 
area,  and  the  planning  area  for  which  it 
is  assigned,  is  irrelevant  to  the  decision 
whether  the  upvrind  contributing  areas 
being  designated  as  nonattainment 

Comment  No.  17.  The  proposed 
rulemaking  has  done  nothing  to  support 
USEPA's  use  of  the  Census  Bureau's 
defined  urbanized  area  populations  or 
urban  area  definitions  as  appropriate 
support  for  air  quality  considerations. 
The  rulemaking  purports  to  use  city 
areas  and  popidations  of  sample  high- 
ozone  areas  as  somehow  being  relevant 
to  all  of  Kane  County  and  all  of  its 
population.  There  is  nothing  in  the 
record  to  show  what  makes  Kane 
County  and  DuPage  County  a  significant 
VOC  source  area. 

Response.  The  pofmlation  of  an  urban 
area  is  directly  related  to  some 
significant  area  source  VOC  emissions, 
such  as  consiuner  solvent  emissions, 
automobile  refinishiqg,  architectural 
surface  coating,  residential  fuel 
combustion,  etc.,  and  indirectly  to 
mobile  source  emissions.  Therefore,  the 
higher  the  population,  the  higher  these 
emission  contributions  will  be  and  the 
greater  the  potential  for  downwind 
ozone  impacts.  The  May  23, 1986,  TSD 
compared  the  populations  and  VOC 
emissions  of  Kane  and  DuPage  Counties 
with  those  of  smaller  urban  areas  with 
observed  ozone  standard  exceedances 
or  significant  downwind  ozone 
concentration  impacts.  The  populations 
and  VOC  emissions  of  Kane  and  DuPage 
Counties  were  shown  to  be  similar  to,  or 
greater  than,  those  of  the  comparison 
urban  areas  with  observed  significant 
ozone  impacts.  The  combination  of  the 
Census  Bureau's  identification  of  certain 
areas  in  DuPage  and  Kane  as 
"urbanized  areas"  adjacent  to  the 
Chicago  urbanized  area,  and  the  high 
population  of  those  counties  and  their 
proximity  as  fringe  areas  of 
development  (and  hence  emissions) 
warrants  the  conclusion  that  they  have 
a  similarly  significant  impact  on  ozone 
formation  in  the  Chicago  area. 
Although  the  USEPA  has  not 
conducted  photochemical  dispersion 
modeling  to  prove  the  culpability  of 
Kane  and  DuPage  County  emissions,  the 
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weight  of  the  data  collected  from  other 
ozone  emission  studies  indicate  that 
emissions  from  Kane  and  DuPage 
Counties  can  contribute  significantly  to 
high  ozone  concentrations  observed  in 
the  Chicago  area  and  its  downwind 
environs.  It  should  be  noted  that  the 
commentor  has  not  provided 
photochemical  dispersion  modeling 
results  or  other  adequate  data  to  prove 
otherwise. 

Comment  No.  18.  A  commentor 
submitted  comments  previously  filed 
with  respect  to  USEPA's  June  6, 1988  (53 
FR  20722),  nationwide  ozone  designation 
proposal  The  commentor  requested  that 
these  comments  also  be  considered  in 
the  proposed  rulemaking  on  Kane  and 
DuPage  Counties. 

Response.  Review  of  these  comments 
shows  that  those  relevant  to  Kane  and 
DuPage  Counties  were  addressed  in 
response  to  other  comments  directed 
specifically  at  the  December  29, 1986, 
proi>osed  rulemaking.  The  other 
comments  should  be  addressed  when 
USEPA  finalizes  the  rulemaking 
proposed  on  June  6, 1988. 

Final  Rulemaking  Action 

Review  of  public  comments  shows 
that  USEPA's  policy  and  technical  basis 
for  disapproving  the  redesignation  of 
Kane  and  DuPage  Counties  to 
attainment  for  ozone  are  sound. 
Therefore,  USEPA  disapproves  the 
State's  request  to  redesignate  Kane  and 
DuPage  Counties  to  attainment  of  the 
ozone  NAAQS. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  3, 1989.  'This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2)). 

list  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control  Environmental 
protection.  National  parks,  Wilderness 
areas. 

Authority:  42  U.S.C  7401-7642. 

Dated  July  31, 1989. 
VViIIiamK.RsiIIy. 
Administrator. 
[FR  Do&  89-18341  FQed  8-3-89;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmocpherie 
Administration 

[Docket  Na  90778-9178] 

50  CFR  Part  226  and  227 

Endangered  and  Threatened  Speciea; 
Critical  Habitat;  Winter-run  Chinook 
sail  noil 

agency:  National  Marine  Fisheries 
Service  (NMFS)  NOAA  Commerce. 
Acnow;  Emergency  interim  rule. 

summary:  NMFS  is  taking  emergency 
action  to  list  the  winter-run  chinook 
salmon  as  threatened  under  ttie 
Endangered  Species  Act  (ESA)  and  to 
designate  portions  of  the  Sacramento 
River  as  critical  habitat. 

Since  the  fall  of  1985,  NMFS  has  been 
monitoring  the  status  of  the  winter-run 
chinook  salmon  population  in  the 
Sacramento  River,  California,  to 
determine  if  it  qualified  for  addition  to 
the  list  of  threatened  and  endangered 
species  under  the  provisions  of  the  ESA 
Between  1967  and  1985  the  run  declined 
from  a  3-year  (1967-1969)  mean  run  size 
of  nearly  84,000  fish  to  a  3-year  (1983- 
1985)  mean  run  size  of  2,962  fish. 
However,  the  California  Department  of 
Fish  and  Game  (CDFG)  has  estimated 
the  1989  return  of  winter-run  chinook 
salmon  to  the  Sacramento  River  at 
about  500  fish.  This  is  a  decline  of  over 
75  percent  below  a  consistent  run  size  of 
2,000  to  3,000  fish  in  recent  years.  NMFS 
believes  this  is  a  precariously,  low  run 
size,  and  that  the  protection  afforded  by 
the  Endangered  Species  Act 
particularly  the  section  7  consultation 
process,  is  needed  immediately  to 
ensure  that  the  spawning  and  rearing 
habitat  is  maintained  to  maximize 
production  from  the  fish  that  spawn  in 
1989  and  to  ensure  that  Federal  fishery 
management  programs  are  providing 
protection  to  the  population. 

Also,  NMFS  is  designating  as  critical 
habitat  the  portion  of  the  Sacramento 
River  from  Red  Bluff  Diversion  Dam, 
Tehama  County  (River  Mile  243)  to 
Keswick  Dam.  Shasta  County  (River 
Mile  302)  including  the  adjacent  riparian 
zones,  the  water  in  the  river,  and  the 
river  bottom  for  the  winter-run.  This 
section  includes  the  portion  of  the  river 
in  which  suitable  conditions  can  be 
maintained  for  spawning,  incubating 
eggs,  and  rearing  juvenile  fish. 

During  the  240  days  this  emergency 
rule  is  in  effect  NMFS  will  publish  a 
proposed  and  final  rule  (with  comment 
periods)  to  add  winter-run  chinook 
salmon  to  the  list  of  threatened  species 
and  designate  critical  habitat 


EFPEcnvi  OATE  Winter-nm  chinook 
salmon  in  the  Sacramento  River  are 
listed  as  threatened  under  the  ESA  and 
critical  habitat  is  designated  effective 
April  2, 1990. 

TOR  nmTMDI  INTORMATION  CONTACT. 

James  H.  Lecky,  NOAA  Fisheries, 
Southv«rest  Region,  Protected  Species 
Management  Branch.  300  South  Ferry 
Street  Los  Angeles,  CA  90731 213-514- 
6664.  or  Margaret  Lorenz,  NMFS,  Office 
of  Protected  Resources,  1335  East-West 
Highway,  Silver  Spring.  MD  20910,  301- 
427-2322. 

SUPPLEMENTARY  INPORMATNMI: 

Background 

Winter-run  chinook  salmon  are 
distinguishable  from  the  other  runs  of 
chinook  salmon  in  the  Sacramento  River 
based  on  the  timing  of  their  upstream 
migration  and  spawning  season.  Tliey 
return  to  the  river  almost  exclusively  as 
3-year-old  fish,  thus  the  population  is 
composed  of  essentially  3-year  classes 
which  are  monitored  by  the  California 
Department  of  Fish  and  Game  (CDFG) 
as  they  migrate  through  the  fish  ladders 
at  Red  Bluff  Diversion  Dam. 

On  November  7, 1985,  NMFS  received 
a  petition  from  the  American  Fisheries 
Society  (AFS)  to  list  the  winter-run  of 
chinook  salmon  in  the  Sacramento  River 
as  a  threatened  species  under  the  ESA. 
NMFS  reviewed  die  petition  and 
determined  that  it  contained  substantial 
information  indicating  that  the 
petitioned  action  might  be  warranted. 
On  February  13, 1986,  NMFS  announced 
(51  FR  5391)  its  intention  to  conduct  a 
review  of  the  status  of  the  run  to 
determine  whether  listing  was 
appropriate. 

The  status  review  was  based  on  a 
consideration  of  available  information 
on  the  run  relative  to  the  five  criteria 
specified  in  section  4(a)(1)  of  the  ESA 
and  a  consideration  of  the  conservation 
efforts  of  the  State  of  California  and 
Federal  resource  management  agencies 
to  restore  the  run,  as  required  by  section 
4(b)(1)(A)  of  the  ESA  Information  was 
provided  by  the  petitioner,  the  State, 
Federal  agencies  that  affect  the  run  or 
its  habitat  and  the  public.  The  results  of 
the  status  review,  along  with  the  Notice 
of  Determination,  were  published  on 
February  27. 1987  (52  FR  6041). 

In  the  Notice  of  Determination,  NMFS 
concluded  that  the  Sacramento  River 
winter-run  chinook  was  a  species  in  the 
context  of  the  ESA,  recognized  that  the 
run  had  declined  over  a  period  of  less 
than  two  decades,  and  was  api»t>aching 
a  level  below  which  genetic  diversity 
might  diminish.  Hie  primary  reasons  for 
this  decline  were  the  construction  ind 
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operation  of  Red  Bluff  Diversion  Dam 
and  other  human  activitiet  that  had 
degraded  spawning  and  rearing  habitat 
in  the  Sacramento  River  to  a  point 
where  productivity  of  the  run  declined 

Based  on  its  assessment  that 
restoration  and  conservation  efforts 
being  implemented  or  planned  by  State 
and  Federal  resource  management 
agencies  adequately  provided  for  the 
rebuilding  of  the  population,  NOAA 
Fisheries  decided  not  to  list  winter-run 
Chinook  in  the  Sacramento  River  as  a 
threatened  species.  Subsequent  to  this 
determination,  these  restoration  actions 
were  incorporated  in  a  Ten-point 
Winter-run  Restoration  Plan  and 
implemented  through  a  Cooperative 
Aj^ment  signed  by  the  CDFG,  the 
Bureau  of  Redamation  (BR)  in  the 
Department  of  the  Interior  (DOI),  the 
Fish  and  WUdlife  Service  (FWS)  in  DOI 
and  NMFS.  The  Restoration  Plan  is 
reviewed  in  NOAA  Fisheries'  original 
decision  not  to  list  the  run  (52  FR  6041] 
and  again  after  a  reconsideration  of  that 
decision  (53  FR  49722). 

The  tasks  expected  to  be  of  most 
immediate  benefit  to  winter-run  are 
raising  the  gates  at  Red  Bluff  Diversion 
Dam  bom  December  1  through  April  1  to 
allow  free  passage  of  winter-run  to 
suitable  spawning  habitat  and 
maintaining  water  temperatures  at 
levels  below  lethal  limits  in  the  reach  of 
river  above  Red  Bluff  Diversion  Dam 
used  for  spawning. 

In  the  spring  of  1988,  prevailing 
weather  patterns  indicated  that  Qie 
drought  conditions  that  had  developed 
in  the  spring' and  summer  of  1987  would 
persist  through  1988.  These  conditions 
caused  concern  among  the  resource 
agencies  that  the  conservation  measures 
in  place  to  enhance  the  run  might  not  be 
adequate  to  address  the  adverse  effects 
of  anticipated  drought  conditions. 
Specifically,  water  forecasts  indicated 
that  river  temperatures  might  reach 
levels  lethal  to  some  developing  winter- 
run  eggs.  Therefore,  NMFS  decided  to 
reconsider  its  decision  not  to  list  the  run 
and  to  re-evaluate  the  adequacy  of  the 
Restoration  Flan  for  protecting  the  run 
during  drought  conditions.  On  June  2, 
1988,  NMFS  announced  this  decision 
and  requested  comments  to  ensure  that 
all  information  on  the  status  of  the  run 
and  factors  affecting  it  was  available  for 
the  reconsideration  (53  FR  20155). 

NMFS  reviewed  the  available 
information  and  found  that  the  status  of 
the  winter-run  population  had  not 
changed  since  the  original  determination 
npt  to  list  the  run  as  threatened.  None  of 
the  comments  received  during  the 
reconsideration  provided  substantial 
new  inJformation  indicating  listing  was 
necessary.  Also,  the  Ten  Point  Winter- 


run  Restoration  Plan  was  being 
implemented,  and  unprecedented 
actions  were  being  carried  out  to 
minimize  the  adverse  effects  of  the 
drought. 

On  December  9, 1988,  NMFS 
published  its  detennination  that  the 
actions  of  State  and  Federal  agencies  to 
restore  the  winter-cun  chinook  salmon 
population  and  its  habitat  adequately 
addressed  the  threats  to  the  population 
and  that  the  population  was  not  likely  to 
become  in  danger  of  extinction 
throui^out  all  or  a  significant  portion  of 
its  range  in  the  foreseeable  future  (53  FR 
49722). 

At  the  time  of  NMFS'  review  of  the 
status  of  the  winter-run  population,  the 
CDFG  was  conducting  an  independent 
review  pursuant  to  a  petition  for  listing 
the  run  under  the  State's  Endangered 
Species  Act.  The  CDFG  concluded  its 
review  in  February  1989,  and 
recommended  to  me  California  Fish  and 
Game  Commission  that  the  run  not  be 
listed  because  the  restoration  actions 
underway  or  planned  for  the  future  had 
a  high  probability  of  restoriiig  the  run. 

For  the  water  year  beginning  in 
October  1988,  precipitation  and  runoff 
were  again  below  normal,  and,  in 
February  1989,  the  Bureau  of 
Reclamation  (BR)  announced  cuts  of  up 
to  50  percent  in  water  supply  for  central 
valley  water  contractors.  However, 
heavy  precipitation  in  March  1989  in  the 
northern  Sacramento  River  drainage 
basin  restored  Lake  Shasta  storage 
equal  to  the  storage  in  October  1987.  As 
a  result  of  the  heavy  March  rains,  the  BR 
was  able  to  increase  water  supplies  to 
contractors  and  maintain  sufficient 
storage  to  manage  water  temperatures 
in  the  river.  The  BR  was  also  able  to 
leave  the  gates  at  Red  Bluff  Diversion 
Dam  out  of  the  water  two  weeks  beyond 
the  April  1  deadline  agreed  to  in  the 
Cooperative  Agreement. 

Although  this  provided  an  additional 
two  weeks  of  unitestricted  access  to 
suitable  spawning  habitat,  lower  than 
expected  returns  of  winter-run  were  in 
the  river  to  benefit.  For  undetermined 
reasons,  the  1989  run  returned  at  much 
lower  levels  than  expected.  The  CDFG 
estimated  the  size  of  the  1989  run  at 
about  500  fish  *  *  *  roughly  75  percent 
below  the  expected  run  size.  Since  1982, 
the  run  has  varied  at  about  a  mean  run 
size  of  2,382  fish,  and  resource  agencies 
expected  the  198f  run  to  be  near  that 
level. 

Reasons  for  Emergency  Detennination 

Based  on  the  Idw  return  of  fish  in  1969 
and  because  the  U.S.  Fish  and  Wildlife 
Service's  hatchery  program  (a  task  in 
the  Ten-point  Whiter-run  Restoration 
Plan)  for  augmenting  natural  production 


is  developmental  and  not  likely  to 
produce  substantial  numbers  of  juvenile 
fish  for  several  years,  the  CDFG 
reversed  its  position  and  recommended 
at  the  May  1989  meeting  of  the 
California  Fish  and  Game  Commission 
that  the  Commission  list  the  winter-run 
as  a  threatened  specias  under  the 
California  Endangered  Species  Act 
After  considering  the  recommendation 
of  the  CDFG,  the  Commission  voted  to 
list  the  run  as  endangered  under  State 
law.  The  State's  administrative 
procedures  for  adding  the  run  to  the  list 
will  be  completed  in  August  1989. 
,  NMFS  believes  the  1989  run  size  is 
dangerously  low  since  it  has  estimated 
that  a  run  size  between  400  and  1,000 
fish  is  necessary  to  maintain  genetic 
diversity  in  the  winter-run  population 
(52  FR  6041).  U  the  returns  for  the 
remaining  2  year  classes  in  the 
population  are  as  low,  NMFS  beUeves 
the  population  will  begin  losing  genetic 
diversity  through  genetic  drift  and 
inbreeding.  Further,  a  small  population 
is  vulnerable  to  major  losses  ttom 
random  environmental  events  such  as 
droughts  and  other  climatic  episodes. 
However,  because  the  1987  and  1988 
year  classes,  which  are  currently  in  the 
ocean,  are  expected  to  benefit  from  the 
Ten-point  Winter-run  Restoration  Plan, 
NMFS  does  not  beUeve  that  the  winter- 
run  currently  is  in  danger  of  extinction. 
Nevertheless,  the  run  is  likely  to  become 
endangered  if  immediate  action  is  not 
taken  to  ensure  that  conditions  are 
maintained  in  the  river  for  maximum 
production  bom  the  fish  that 
successfully  spawn  in  1989.  Therefore, 
NOAA  Fisheries  believes  that  it  is 
necessary  to  take  this  emergency  action 
to  list  winter-run  chiaook  salmon  in  the 
Sacramento  River  as  a  threatened 
species.  | 

Available  Conservation  Maasuies 

Conservation  measures  provided  to 
species  that  are  Usted  as  threatened 
under  the  ESA  include  recognition, 
recovery  actions,  implementation  of 
certain  protective  measures,  and 
designation  and  protection  of  critical 
habitat  One  of  the  most  useful 
protective  measures  is  the  section  7 
consultation  process  which  requires  all 
Federal  agencies  to  conduct 
conservation  programs  for  threatened 
and  endangered  species  and  to  consult 
with  NMFS  concerning  the  potential 
effects  of  their  actioas  on  species  under 
NMFS'  jurisdiction. 

As  soon  as  this  rule  becomes 
effective,  NMFS  will  initiate  section  7 
consultations  with  the  Federal  agencies 
whose  actions  may  affect  the  continued 
existence  of  the  winter-run  or  adversely 
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modify  or  destroy  its  critical  habitat 
Those  agencies  include  the  Bureau  of 
Reclamation  regarding  temperature 
control  measures  throughout  the  rearing 
phase  of  this  year's  dass  of  winter-run, 
the  Army  Corps  of  Engineers  on  the 
effects  of  gravel  mining  operations,  and 
the  Pacific  Fishery  Management  Council 
on  the  effects  of  sport  and  commerdal 
fishing. 

Also,  NMFS  will  continue  to 
coordinate  management  of  this  run  and 
its  habitat  with  the  State  of  California. 
The  State's  Endangered  Spedes  Act 
contains  a  provision  for  interagency 
consultation  among  State  agendes 
similar  to  section  7  of  the  Federal  ESA 
The  CDFG  will  review  impacts  of  State 
actions  on  the  winter-run  to  see  if  there 
are  actions  beyond  the  Ten-point 
Restoration  Plan  that  can  be  taken,  and 
they  will  review  the  State's  water 
project  for  opportunities  for  improved 
water  conservation.  In  addition,  they 
will  review  their  own  sport  and 
commercial  fisUng  regulations  to  ensure 
that  those  fisheries  do  not  jeopardize  the 
continued  existence  of  the  winter-run. 

NMFS  will  also  partidpate  in  the 
State's  review  of  sport  and  commercial 
fishing  regulations.  NMFS  is  charged 
with  implementing  the  Magnuson 
Fisheries  Conservation  and 
Management  Act  (MFCMA)  and 
publishes  and  administers  regulations  to 
implement  fishery  management  plans 
developed  by  Regional  Fishery 
Management  Councils.  Generally,  inter- 
jurisdictional fisheries  or  fisheries  that 
occur  primarily  in  Federal  waters  are 
candidates  for  management  under  the 
MFCMA  The  Pacific  salmon  fisheries 
are  such  fisheries.  The  Pacific  Fishery 
Management  Council  manages  salmon 
fisheries  off  the  coasts  of  Washington, 
Oregon,  and  California.  Generally,  the 
Council  strives  to  manage  the  fishery  by 
consensus  among  the  Federal  and  state 
fishery  management  agendes  so  that 
state  regulations  in  state  waters  are 
consistent  with  Federal  regulations  in 
Federal  waters. 

NMFS  expects  consultations  under  the 
respective  State  and  Federal  laws  to 
produce  a  State/Federal  regulatory 
regime  that  will  ensure  the  winter-run 
population  is  not  adversely  affected  by 
sport  or  commerdal  fishing.  Therefore,  it 
is  exempting  fishermen,  who 
mddentally  take  winter-run  chinook 
salmon  and  who  are  fishing  lawfully 
under  State  law  or  regulation  or  Federal 
regulations  under  the  MFCMA  from  the 
prohibition  on  taking  winter-run  chinook 
salmon.  The  inddental  take  of  winter- 
run  chinook  in  recreational  and 
commerdal  fisheries  is  not  believed  to 
be  a  primary  cause  of  their  decline. 


However,  NMFS  retains  its  right  and 
responsibiUty  to  exert  Federal  authority 
in  State  waters  in  the  event  the  State 
develops  fishing  regulations  that  are  less 
protective  than  is  commensurate  with 
the  designation  as  a  threatened  spedes 
under  the  Federal  ESA 

Critical  Habitat 

Section  4(a)(3)(A)  of  the  ESA  indudes 
the  requirement  Uiat  critical  habitat  be 
designated  concurrently  with  the 
determination  that  a  spedes  is  an 
endangered  spedes  or  is  a  threatened 
spedes.  Therefore,  as  part  of  this 
emergency  rule,  NOAA  Fisheries  is 
designating  the  portion  of  the 
Sacramento  River  between  Red  Bluff 
Diversion  Dam,  Tehama  County  (River 
Mile  243)  and  Keswick  Dam,  Shasta 
County  (River  Mile  302)  including  the 
adjacent  riparian  zones,  the  water  in  the 
river,  and  die  river  bottom  as  critical 
habitat  for  the  winter-run  of  chinook 
salmon.  This  portion  of  the  river 
contains  abnost  all  of  die  habitat  in 
which  winter-run  can  spawn 
successfully,  if  water  management 
strategies  for  maintaining  suitable 
temperatures  are  implemented,  and 
habitat  in  which  most  juvenile  winter- 
run  will  rear. 

Section  4(b)(2)  requires  that  economic 
hnpacts  of  specifying  an  area  as  critical 
habitat  be  considered  in  the  process  of 
designating  critical  habitat  NMFS  is 
designating  only  that  portion  of  the  river 
that  is  necessary  to  ensure  the  survival 
and  development  of  spawned  eggs  and 
successful  rearing  of  juveniles  during  the 
240  days  the  emergency  rule  is  in  effect 
This  is  the  minimum  amount  of  habitat 
that  is  necessary  to  ensure  the 
continued  existence  of  the  species. 
During  the  development  of  the  proposed 
rule,  other  alternatives  for  critical 
habitat  designation  will  be  considered 
induding  habitat  in  which  winter-run 
has  spawned  successfully  during 
exceptionally  good  water  years. 

Only  two  Federal  agendes,  the 
Bureau  of  Reclamation  and  the  Corps  of 
Engineers,  are  expected  to  experience  a 
dirad  economic  impact  from  this  240- 
day  emergency  designation.  However, 
individual  customers  of  the  BR  may 
eventually  be  charged  higher  rates  for 
power  if  water  used  to  generate  power 
is  lost  to  maintain  a  certain  water 
temperature  in  the  area  designated  as 
critical  habitat  During  the  time  the 
emergency  rule  is  in  ^ect  the  amount 
of  water  that  can  be  made  available  for 
irrigation  is  not  expected  to  be  reduced. 
If  additional  water  is  needed  to 
maintain  a  certain  temperature  in  the 
critical  habitat  area,  it  will  be  recovered 
downstream. 


Effects  of  Dedgoatiiq  Critical  HaUtal 

Federal  agendes  conducting, 
authorizing,  or  funding  actions  will  incur 
additional  administrative  costs  in 
evaluating  the  effects  of  their  actions  on 
critical  habitat  This  expense  will  be 
minimal  since  these  agendes  will  be 
reviewing  these  same  actions  to  assess 
their  effects  on  the  continued  existence 
of  the  spedes. 

The  BR  will  be  required  to  ensure  that 
suitable  water  temperatures  are 
maintained  in  the  portion  of  the  critical 
habitat  where  spawning,  egg 
development  and  growth  of  juvenile  fish 
are  expected  to  occur.  During  the  1987- 
1988  drought  the  BR  maintained,  under 
the  Cooperative  Agreement  suitable 
water  temperatures  between  Keswick 
Dam  and  Cottonwood  Creek 
(approximately  14  river  miles  above 
Bend  Bridge).  Generally,  about  80 
percent  of  the  run  spawns  above 
Cottonwood  Creek.  The  major  action 
implemented  by  the  BR  was  using  the 
low  level  outlet  for  releasing  water  from 
Shasta  Lake.  This  was  done  for  ihe  first 
time  in  1987  and  again  in  1988.  Because 
the  low  level  outlet  is  below  the  outlet 
that  runs  water  to  the  powerhouse,  it 
releases  cold  deep  water  during  periods 
of  the  year  when  the  powerhouse  outlet 
is  draining  warmer  water  nearer  the 
surface.  While  the  low  level  outlet 
releases  cold  water  to  the  benefit  of  the 
winter-run,  the  water  bypasses  the 
poweriiouse,  and  power  can  not  be 
generated  from  the  release  of  that  water. 
Between  July  21  and  September  17, 1988, 
the  BR  released  ahnost  400,000  acre-feet 
of  water  through  the  low  level  outlet  at 
the  expense  of  $3.65  million  in  foregone 
power  revenues.  However,  this  cost 
should  not  be  attributed  to  the 
designation  of  critical  habitat  because  it 
would  be  incurred  under  the  Ten-Point 
Winter-run  Restoration  Plan  and  the 
Conservation  Agreement  to  which  the 
BR  has  already  agreed. 

Since  storage  in  Shasta  Lake  in  March 
was  equivalent  to  the  level  at  the 
beginning  of  the  1988  water  year,  NMFS 
expecta  the  Bureau  to  use  the  low  level 
outlet  again  in  1989  to  maintain  suitable 
temperatures  for  devdopment  of  eggs 
and  fiy  throughout  the  stretch  of  the 
river  designated  as  critical  habitat  The 
1988  cost  provides  an  estimate  of  the 
expense  that  the  BR  will  incur  in  1989  as 
a  result  of  foregone  power  revenues. 
However,  this  cost  should  not  be 
attributed  to  the  designation  of  critical 
habitat  because  it  would  be  incurred 
under  the  Ten-point  Winter-run 
Restoration  Plan  and  the  Cooperative 
Agreement  which  the  Bureau  of 
Reclamation  has  agreed  to. 
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The  BR  is  eiqwcted  to  raise  the  gates 
in  the  Red  Bluff  Diversion  Dam  on 
December  1, 1968,  and  keep  them  raised 
through  Aprfl  1. 1S90,  consistent  with 
past  performance  under  the  Cooperative 
Agreement  implementing  the  Ten-point 
Winter-run  Restoratioa  Han.  This  wiD 
facilitate  passage  of  }uvenile  fish 
downstream  in  December  and  provide 
access  for  adohs  to  critical  halktat 
Because  this  activity  occurs  daring  the 
non-irrigation  season,  it  is  not  expected 
to  affect  agricultural  operations  diat 
depoxi  on  water  diverted  at  the  Red 
Bluff  Diversion  Dam. 

Because  the  BR  has  been  cooperating 
in  the  conservation  of  habitat  by  raising 
the  gates  at  Red  Bluff  Diversion  Dam 
and  by  maintaining  suitable 
temperatures  and  because  failure  to 
conduct  these  actions  could  adversely 
modify  critical  habitat,  NMFS  has 
determined  that  the  economic  impact  of 
these  actions  to  the  BR  does  not 
outwei^  the  benefits  to  be  derived  from 
implementing  measures  to  conserve  the 
winter-run's  spawning  habitat  during  the 
240  days  the  emergency  rule  is  in  effect. 

Due  to  the  emergency  brought  on  by 
the  low  return  of  spawning  adults  in 
1989,  there  has  not  been  an  opportunity 
to  complete  a  more  detailed  economic 
analysis.  Other  Federal  actions,  such  as 
consideration  of  the  City  of  Redding's 
Federal  Energy  Commission 
applications,  are  not  likely  to  progress  to 
the  point  that  resources  will  be 
irreversibly  or  irretrievably  committed 
during  ^e  240  days  this  emergency  nde 
is  in  effect.  Therefore,  these  actions 
were  not  considered  in  this  brief 
economic  assessment. 

A  complete  economic  analysis  of  the 
impact  of  designating  critical  habitat 
will  be  included  in  thie  proposed  rule  for 
listing  this  population  as  threatened. 

Qassificalioa 

Since  the  Assistant  Administrator  for 
Fisheries,  NOAA,  (Assistant 
Administrator)  has  determined  that  the 
present  situation  poses  a  significant  risk 
to  the  well-being  of  the  Sacramento 
River  winter-run  chinook  safanon, 
emergency  regulations  can  be  issued 
under  16  U.S.C.  1533(b)(7). 

The  Assistant  Administrator  finds 
that  reasons  fustifying  promulgation  of 
this  rule  on  an  emergency  basis  make  it 
impracticable  and  contrary  to  ttie  public 
interest  to  provide  notice  and 
opportunity  for  prior  comment  or  to 
delay  fior  30  days  its  effective  date  under 
section  5!a(b)  and  (d)  of  the 
Administrative  Pr<K:ednre  Act 


This  emergency  rule  is  exempt  from 
the  normal  review  procedures  of 
Executive  Order  12291  as  provided  in 
section  8(aKl)  of  that  order.  This  rule  is 
being  reported  to  the  Director  of  the 
Office  of  Management  and  Budget  with 
an  explanation  of  why  it  is  not  possible 
to  follow  the  usual  procedures  of  that 
order. 

This  rule  does  sot  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule,  because  as  an 
emergency  rule,  it  is  issued  without 
opportunity  for  ptior  public  commenL 
Since  notice  and  opportimity  for 
comment  are  not  required  to  be  given 
under  section  553  of  the  Administrative 
Procedure  Act,  and  since  no  other  law 
requires  that  notice  and  opportunity  for 
comment  be  given  for  this  rule,  under 
sections  603(a)  and  604(a)  of  the 
Regulatory  Flexibihty  Act,  no  initial  or 
final  regulatory  flexibility  analysis  has 
been  or  will  be  prepared. 

National  Environmental  Policy  Act 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
has  determined  that  certain  categories 
of  its  activities  da  not  normally  have  the 
potential  for  a  significant  effect  on  the 
human  environment  and  are,  therefore, 
exempt  from  the  requirement  for 
preparation  of  ei&er  an  environmental 
assessment  or  an  environmental  impact 
statement  (NOAA  Directives  Manual 
02-10  5c(3)).  Listing  actions  under 
section  4(a]  of  the  ESA  and  designation 
of  critical  habitat  are  among  those 
actions  NOAA  has  determined  are 
exempted  (NOAA  Directives  Manual 
02-40  5c(3)(h)).  Tke  main  environmental 
impact  from  this  emergency  rule  vrill  be 
modification  of  water  temperatures  in 
the  area  designated  as  critical  habitat 
for  the  benefit  of  incubating  winter-run 
eggs  and  developing  young.  This  is  not 
expected  to  produce  a  significant  impact 
to  the  human  environment. 

List  of  SabjecU  in  50  CFR  Parts  226  and 
227 

Designated  critical  habitat  and 
threatened  fish  aid  wildlife. 

Dated:  July  31, 1M8. 
James  B.D«igtas,|r., 

Deputy  AsBiatantAAniniatralor for  Faheriea. 

Accordin^y,  Baits  226  and  227  of 
Chapter  n  of  Htle  50  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 


PART  226-[AMENDED] 

1.  The  authority  citation  for  Part  226 
continues  to  read  as  follows: 

Authority.  16  U.S.C  1S33. 

2.  The  title  of  Subpart  C  under  Part 

226  is  revised  to  read  as  follows: 

Subpart  C— Crfttcal  Habitat  for  Marina 
and  Anadromoua  Fish 

3.  Section  226.21  is  added  to  Subpart  C 
to  read  as  follows: 

fi  226.21    Sacramento  RIvar  wintar-run 
Chinook  salmon  (Oncortiynchus 
tshawytseha). 

The  Sacramento  River,  California, 
between  Red  Bhiff  Diversion  Dam, 
Tehama  County  (River  Mile  243)  and 
Keswick  Dam,  Shasta  County  (River 
Mile  302)  including  the  adjacent  riparian 
zone,  the  water,  and  the  river  bottom. 

PART  227--{AilENOEO] 

1.  The  authority  citation  for  Part  227 
continues  to  read  as  follows: 

Authority:  16  US.C  1533. 

2.  Section  227.4  under  Subpart  A  is 
amended  by  adding  a  new  paragraph  (e) 
to  read  as  follows: 

9  227.4    Emimaration  of  threatened 
spaciaa.  i 

*        •        •        •        • 

(e)  Sacramento  River  winter-run 
chinook  salmon  [Oncorhynchus 
tshawytseha). 

3.  The  title  of  Subpart  C  under  Part 

227  is  revised  to  read  as  follows: 

Subpart  C— Thraatanad  Marina  and 
Anadromoua  Fish 

4.  Section  227.21  is  added  to  Subpart  C 
to  read  as  follows: 

§  227.21    Oacramanto  Rhrar  winter-nin 
Chinook) 


(a)  Prohibitions.  Tlie  prohibitions  of 
section  9  of  the  Act  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 
the  Sacramento  River  winter-run 
chinook  salmon  for  flie  240-day  period 
the  emergency  rule  is  in  effect. 

(b)  Exceptions.  Exx»pted  bom  the 
prohibitions  are  any  acts  involving 
winter-run  diinook  salmon  writich  were 
taken  lawfully  under  a  State  of 
California  fishing  law  or  regulation,  or 
which  were  taken  lanvfully  under  a 
fishing  regulation  ondeT  the  Magnuson 
Fishery  Conservation  and  Management 
Act  There  will  be  a  rebuttable 
presumption  that  tha  winter-run  diinook 
involved  in  any  acta  are  not  entitled  to 
the  exemption  contained  in  this 
subsection. 

[FR  Doc.  89-18302  Filed  S-3-68;  &45  am] 
BiujNO  coos  asio-aa-ii 
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This  section  of  tha  FEDERAL  REGISTER 
contains  notices  to  the  pubOc  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maKing  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 
[Rag.Z:Doc.lto.R-0672] 

Truttt  In  Landing;  Intant  To  Maka 
Datarmlnatlon  of  Effact  on  Stata  Law; 
Wlaconain 

AOiNCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice  of  intent  to  make 
preemption  determination. 

summary:  The  Board  is  publishing  for 
comment  a  proposed  determination  that 
certain  provisions  in  the  law  of 
Wisconsin  dealing  with  disclosures  and 
adjustment  notices  for  variable-rate 
transactions  are  not  inconsistent  with 
the  Truth  in  Lending  Act  and  Regulation 
Z. 

DATE:  Comments  must  be  received  on  or 
before  October  11, 1989. 
addresses:  Comments  should  refer  to 
Docket  No.  R-0672  and  be  mailed  to  Mr. 
William  W.  Wiles,  Secretary,  Board  Of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551.  They 
may  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 
5:15  p.m.  weekdays  or  delivered  to  the 
guard  station  in  the  Eccles  Building 
Courtyard  on  20th  Street  NW.  (between 
Constitution  Avenue  and  C  Street  NW.) 
any  time.  All  comments  received  at  the 
above  address  will  be  available  for 
inspection  and  copying  by  any  member 
of  tiie  public  in  the  Freedom  of 
Information  Office,  Room  B-1122  of  the 
Eccles  Building  between  9KX)  a.m.  and 
5:00  p.m.  weekdays. 
FOR  nrntHER  INRHMNATKHI  CONTACT: 

Sharon  Bowman  or  Mary  Jane  Seebach, 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  at  (202)  452- 
3667.  For  the  hearing  impaired  only, 
contact  Eamestine  Hill  or  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington.  DC  20551. 


SUPPLEMENTARY  INTORMATKM: 
(1)  General 

The  Board  has  received  a  request  for 
a  determination  that  certain  provisions 
of  Wisconsin  law  are  inconsistent  with 
the  Truth  in  Lending  Act  or  Regulation 
Z,  and  therefore  preempted.  S^tion 
111(a)(1)  of  tiie  Trutii  in  Lending  Act 
authorizes  the  Board  to  determine 
whether  any  inconsistency  exists 
between  chapters  1,  2,  and  3  of  the 
federal  act  or  the  implementing 
provisions  of  the  regulation  and  any 
state  law  relating  to  the  disclosure  of 
information  in  connection  with 
consumer  credit  transactions.  These 
proposed  preemption  determinations  are 
issued  under  authority  delegated  to  tiie 
Director  of  the  Division  of  Consumer 
and  Community  Affairs,  as  set  forth  in 
the  Board's  Rules  Regarding  Delegation 
of  Authority  (12  CFR  265.2(h)(3)). 

The  procedure  for  requesting  a 
determination  and  the  general 
procedures  followed  in  making  a 
determination  are  contained  in 
Appendix  A  to  12  CFR  Part  226. 

Section  226.28(a)(1)  of  Regulation  Z, 
which  implements  section  111(a)(1)  of 
the  Truth  in  Lending  Act  provides  that 
state  requirements  are  inconsistent  with, 
and  therefore  preempted  by,  the  federal 
provisions  if  the  state  law  requires  a 
creditor  to  make  disclosures  or  take 
actions  that  contradict  the  federal  law. 
Under  S  226.28(a)(10,  a  state  law  is 
contradictory,  for  example,  if  it  requires 
the  use  of  the  same  term  for  a  different 
amoimt  or  a  different  meaning  than  the 
federal  law,  or  if  it  requires  the  use  of  a 
different  term  than  the  federal  law  to 
describe  the  same  item. 

In  previous  preemption 
determinations  (48  FR  4454,  February  1, 
1983)  the  Board  developed  principles  to 
be  applied  in  making  preemption 
determinations.  Such  guiding  principles 
require  that  preemption  should  occur 
only  in  those  transactions  in  which  an 
actual  inconsistency  exists  between  the 
state  and  federal  law.  In  addition,  a 
state  law  is  not  inconsistent  merely 
because  it  requires  more  information 
than  federal  law  or  requires  disclosure 
in  transactions  where  federal  law 
requires  none. 

Preemption  determinations  are 
generally  limited  to  those  provisions  of 
state  law  identified  in  the  request  for  a 
determination.  At  the  Board's  discretion, 
however,  other  state  provisions  that 
may  be  affected  by  the  federal  law  will 
also  be  addressed. 


(2)  Discusdon  of  Spedfic  Request  and 
Proposed  Determination 

The  Board  has  been  asked  to 
determine  whether  specific  provisions  of 
the  Wisconsin  Statutes  requiring 
disclosures  and  adjustment  notices  for 
certain  variable-rate  transactions  are 
inconsistent  with  amendments  to 
Regulation  Z  (12  CFR  226.18(f)(1), 
228.19(b)(2),  and  226.20(c))  which 
regulate  disclosure  of  variable-rate 
transactions.  The  requesting  party  asks 
whether  Wisconsin  Statutes  sections 
138.056(4)  and  (6)  requiring  creditors  to 
provide  consumers  v«th  notice  of  a 
change  in  the  interest  rate  and 
disclosures,  respectively,  in  the  case  of 
certain  variable-rate  transactions  are 
preempted  by  §  8  226.18(0(1).  226.19(b) 
and  226.20(c).  The  requesting  party  also 
questions  whether  Wisconsin  Statutes 
section  422.421(5).  part  of  the  Wisconsin 
Consumer  Act  is  preempted  by 
S  226.20(c)  of  Regulation  Z. 

A  preliminary  issue  is  whether  there 
is  an  inconsistency  between  the  state 
and  federal  definitions  of  variable-rete 
transaction.  There  does  not  appear  to  be 
any  substantive  difference  in  the 
definitions.  Furthermore,  the  term  is 
relevant  only  with  regard  to  coverage  of 
the  respective  rules  and  is  not  itself  a 
disclosed  term.  Therefore,  there  is  no 
basis  for  preempting  the  state  law 
definition. 

Content  of  Disclosures  Under 
Wisconsin  Statutes  Section  138.056(6) 
and  Section  226.19(bJ  of  Regulation  Z 

The  requesting  party  asked  for  a 
determination  as  to  possible 
inconsistency  between  the  state  and 
federal  requirements  for  early 
disclosures  of  variable  rate  transactions. 
Section  226.10(b)  of  Regulation  Z  applies 
to  transactions  secured  by  the 
consumer's  principal  dwelling  with  a 
term  greater  than  one  year  if  the  annual 
percentage  rate  may  increase  after 
consummation.  Section  226.19(b) 
requires  that  specific  disclosures  be 
provided  at  the  time  an  application  form 
is  provided  or  before  the  consumer  pays 
a  non-refundable  fee.  Wisconsin 
Statutes  section  138.056  applied  to 
variable  rate  loans  secured  by  first-lien 
mortgages  on  principal  residences  and 
requires  creditors  to  make  certain 
disclosures  before  making  a  variable 
rate  loaa 
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The  state  law  requires  a  diadosore 
that  die  loan  contains  a  variablt  interest 
rate  provision;  S  22e.l9(b)(2)(i)  requires 
a  disclosure  that  the  interest  rate,  as 
well  as  the  pavment  or  term  of  the  loan 
can  change.  The  state  disclosure  does 
not  contradict  federal  law  since  a 
creditor  could  comi^  vrith  both  the 
state  and  federal  provisions. 

The  state  law  requires  an 
identification  of  the  index  used  hi  the 
loan  contract  as  well  as  the  current  base 
of  the  index;  §  22e.l9(bH2)(ii}  requires 
identification  of  the  index  or  fnmula 
used,  as  well  as  a  soiirce  of  information 
about  the  index  ot  formula.  The  state 
disclosure  does  not  contradict  federal 
law  since  a  creditor  could  comply  with 
both  provisions.  The  state  law 
requirement  of  additional  or  difiierent 
information  does  not  by  itself  make  the 
provision  inconsistent  with  federal  law. 

The  state  law  requires  disclosure  of 
the  bottower's  prepayment  rights  on 
receiving  notice  of  a  change  in  the 
interest  rate;  1 22B.19(b)  has  no 
coonteipart  Again,  a  state  law 
provision  is  not  inconsistent  merely 
because  it  requires  more  faifonnatioD 
than  federal  law. 

The  state  law  requires  disclosure  that 
a  notice  of  any  interest  rate  increase 
must  be  given  to  the  borrower, 
S  228.19(b)(2Kxii)  requires  disclosure  of 
die  type  of  information  that  will  be 
contained  in  adjustment  nofices 
(including  information  about  the  index, 
interest  rate,  payment  amount,  and  loan 
balance]  as  well  as  the  timing  of  sucli 
notices.  The  state  disclosure  does  not 
contradict  federal  law  since  a  creditor 
could  comply  with  both  provisions. 

As  there  is  no  requirement  that  the 
disclosures  required  by  %  22&19(b]  be 
segregated,  creditors  ooald  con4)ly  with 
both  the  state  and  federal  requirements 
by  combining  die  disclosures  in  one 
form.  It  should  be  noted,  however,  that 
Wisconsin  Statutes  section  138.056(6] 
does  not  specify  a  precise  time  for 
providing  disclosures.  If  a  creditor 
combines  the  state  and  federal 
disclosures.  It  must  provide  them  at  the 
time  specified  by  |  Z28.19(b]  of 
Regulation  Z  (that  is,  when  an 
application  is  provided  or  before  the 
consumer  pays  a  non-refundable  fee]. 

As  the  provisions  of  Wisconsin 
Statutes  section  13a056(e]  do  not 
contradict  federal  law,  die  Board 
proposes  to  determine  these  provisions 
are  not  preempted. 

Content  ofDmdoeuna  Undkr 
Wiscomin  Statutes  Section  138.056(6) 
and  Section  226.18(1X1)  cfRegaiatim  Z 

The  requesting  party  also  questioned 
whether  Wisconsm  Statutes  section 
138.056(6]  conflicto  widi  f  228.18({Kl)  of 


Regulation  Z,  which  applies  to  variable- 
rate  transactions  not  secured  by  the 
principal  dwelling  with  a  term  of  one 
year  or  less.  Section  22e.l8(fj(l]  requires 
disclosures  of  (1)  circumstances  under 
which  die  rate  may  increase;  (2]  any 
limitations  on  the  increase  in  rate;  (3] 
the  effect  of  a  rate  increase;  and  (4]  an 
example  of  the  payment  terms  that 
would  result  from  an  increase. 
Disclosures  pursuant  to  S  226.18(0(1] 
must  be  provided  to  the  consumer  with 
the  other  Truth  in  Lending  disclosures 
before  consununation  of  die  transaction. 
As  discussed  above,  state  law  requires 
disclosure  of  the  variable  rate  feature, 
the  index  and  its  current  value, 
prepayment  righta,  and  that  an 
adjustment  notice  must  be  given.  These 
state  disclosures  do  not  contradict 
federal  law  since  a  creditor  could 
comply  with  both  provisions.  Moreover, 
the  state  law  reqairanent  of  additional 
or  different  information  (for  example, 
prepayment  rights]  does  not  by  itself 
make  the  provision  inconsistent  with 
federal  law.  Creditors  should  note  that 
the  S  226.18(0(1]  disclosures  (with  the 
exception  of  the  example  in  section 
18(0(l](iv]]  are  required  to  be 
segregated  from  other  information 
pursuant  to  1 22ftl7(a)(l].  Therefore,  a 
creditor  could  not  combine  the  state 
disclosures  with  those  required  under 
S  228.18(fKl]  (i]-(iu)-  However,  if  die 
creditor  chooses  to  place  the  example  in 
S  22e.l8(f)(lKiv)  apart  from  die  other 
segregated  federal  disclosures,  it  may  be 
combined  with  the  state  discbsures. 
The  Board  pn^ioses  to  determine 
these  state  law  provisions  are  not 
preempted  by  the  federal  law. 

Content  of  Notices  Under  Wisconsin 
Statutes  Section  138.066(4)  and  Section 
22620(c)  of  Regulation  Z 

The  requesting  party  also  asked  the 
Board  to  determfee  if  the  content  of  the 
disclosures  required  under  Wisconsin 
Statutes  section  138.056(4]  is 
inconsistent  with  that  of  }  226.20(c]  of 
Regulation  Z.  Section  138.066(4]  requires 
a  notice  to  be  sent  to  the  borrower  when 
a  change  in  the  interest  rate  occurs  and 
affecta  the  loan  terms.  Section  226.20{c] 
requires  a  creditor  to  intivide 
disclosures  where  an  adjustment  to  the 
interest  rate  is  made  in  a  variable-rate 
transaction  subject  to  {  228.19(b). 
Section  220.20(c)  has  two  timing  rules 
depending  on  whether  payment  changes 
accompany  interest  rate  dianges. 

State  law  requires  a  disclosure  of  the 
effective  date  of  the  rate  change; 
S  228.B)(c)  has  no  counterpart  A  state 
law  provision  is  not  inconsistent  merely 
because  it  requires  more  information 
than  federal  lawL 


State  law  requires  disclosure  of  the 
amount  of  the  rate  change.  Section 
226.20(c)(1)  requires  disclosure  of  the 
current  interest  rate,  as  well  as  prior 
interest  rates.  The  state  disclosure  does 
not  contradict  federal  law  since  a 
creditor  could  comj^y  with  both 
provisions. 

State  law  requires  disclosure  of 
changes  in  the  index  that  resulted  in  the 
rate  change;  9  226.2a(c](2)  requires 
disclosure  of  the  index  values  upon 
which  both  the  current  and  prior  rates 
are  based.  Again  it  appears  that 
creditors  can  comply  with  both 
provisions. 

State  law  requires  disclosure  of  the 
amount  of  the  monthly  interest  and 
principal  changes  resulting  from  the  rate 
change;  §  226.20(c)(4)  requires  a  broader 
disclosure  of  the  contractual  effects  of 
the  adjustment,  including  the  new 
payment  due,  any  change  in  the  term  or 
maturity,  and  a  statement  of  the  loan 
balance.  This  state  disclosure  does  not 
contradict  federal  law  since  a  creditor 
could  comply  with  both  provisions. 

State  law  requires  a  disclosure  of  the 
borrower's  prepayment  rights;  federal 
law  has  no  counterpart  under 
S  22&20(c].  A  state  law  provision  is  not 
considered  inconsistent  for  requiring 
more  information  than  federal  law. 

As  the  provisions  of  Wisconsin 
Statutes  section  138.056(4)  do  not 
contradict  federal  law,  the  Board 
proposes  to  determine  these  provisions 
are  not  preempted.  • 

Timing  Requirements  for  Notices  Under 
Wisconsin  Statutes  Section  138.056(4) 
and  Section  226.20(C)  of  Regulation  Z 

The  requesting  party  asked  the  Board 
to  determine  whether  the  timing 
requiremente  for  notices  under 
Wisconsin  Statutes  section  138.066(4] 
make  them  inconsistent  with  federal 
law.  Under  state  law,  if  the  rate  change 
resulta  in  an  increase  in  the  paymenta 
(other  than  the  final  payment],  the 
notice  must  be  delivered  at  least  30  days 
before  the  rate  change.  Notice  of  a  rate 
change  must  also  be  given  no  later  than 
15  days  affer  any  other  rate  change  not 
involving  an  increase  in  the  payments. 
Section  228.20(c)  of  Regulation  Z 
requires  notice  at  least  once  a  year  if  the 
interest  rate  has  changed,  and  at  least 
25,  but  no  more  than  120  days,  before  a 
payment  at  a  new  level  is  doe.  This 
applies  to  both  increases  and  decreases 
in  the  payment 

Althou^  the  state  timing  requirement 
differs  frmn  diat  in  fiie  federal  law.  it 
does  not  contradict  it  since  a  creditor 
could  comply  with  bodi  state  and 
federal  provisions,  b  addition,  the  stat  i 
and  federal  notice  requiremente  could, 
in  most  cases,  be  combined  as  there  is 
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no  requirement  for  segregated 
disclosures,  and  both  timing 
requiremrats  could  be  met  However. 

since  the  federal  notice  is  triggered  by  a 
change  in  payment  (and  specifies  an 
outer  time  limit  for  notification  of  120 
days),  and  the  state  notice  is  triggered 
by  a  change  in  rate,  there  may  be  cases 
when  a  combined  federal  and  state 
notice  would  not  meet  both  timing 
requirmente.  For  example,  if  the 
consumer  makes  paymenta  only  once  a 
year  on  July  15th,  it  appears  Wisconsin 
law  would  require  disclosure  by  the 
middle  of  December  (30  days  before  the 
rate  went  into  effect).  This  would  be 
more  than  120  days  before  the  new 
payment  is  due  (July  15th)  and  ihus 
would  not  comply  with  the  requirements 
of  §  226.20(c).  In  such  a  case,  two 
notices  would  be  required. 

As  the  timing  of  the  notice 
requirements  of  Wisconsin  Statutes 
section  138.056(4)  does  not  contradict 
federal  law,  the  Board  proposes  to 
determine  these  provisions  are  not 
preempted. 

Timing  Requirements  for  Notices  Under 
Wisconsin  Statutes  Section  422.421(5) 
and  Section  226.20(c)  of  Regulation  Z 

The  requesting  party  also  asked  the 
Board  to  determine  whether  the  timing 
requirements  for  notices  under 
Wisconsin  Statutes  section  422.421(5) 
make  them  inconsistent  with  federal 
law.  This  section  of  Wisconsin  law 
applies  to  consumer  transactions  where 
the  amount  financed  is  $25,000  or  less 
end  the  loan  is  not  secured  l^  a  first- 
lien  mortgage.  The  state  law  reqtiires  a 
notice  of  rate  changes  to  be  sent  in 
certain  circumstances. 

Under  state  law,  if  the  rate  adjustment 
changes  the  amount  of  a  payment  (other 
than  the  final  payment),  notice  must  be 
sent  to  the  consumer  at  least  15  days 
before  the  effective  date  of  the  rate 
adjustment.  U  die  rate  adjustment  is  not 
implemented  through  a  payment  change, 
the  notice  must  be  s«it  to  the  consumer 
not  later  than  30  days  after  the  effective 
date  of  the  rate  adjustment 

This  provision  of  Wisconsin  law  does 
not  contradict  federal  law  since  a 
Wisconsin  creditor  could  comply  with 
both  provisions.  As  discussed  above  in 
conjunction  with  timing  requirements  for 
section  138.056(4)  of  Wisconsin  Statutes, 
the  state  and  federal  notices  could,  in 
most  cases,  be  combined  as  there  is  no 
requirement  of  segregated  disclosures, 
and  both  timing  requiremente  could  be 
met.  However,  since  the  federal  notice  is 
triggered  by  a  change  in  payment  (and 
specifies  an  outer  time  limit  for 
notification  of  120  days)  and  the  state 
notice  is  triggered  by  a  rate  change, 
tiiere  may  be  cases  when  a  combined 


federal  and  state  notice  would  not  meet 
both  timing  requiremente.  (See  the 
example  above.) 

As  the  timing  of  the  notice 
requiremente  under  Wisconsin  Statutes 
section  422.421(5)  does  not  nmtradict 
federal  law,  the  Board  proposes  to 
determine  these  provisions  are  not 
preempted. 

(3)  Comment  reqaested 

The  Board  requesta  commoit  on  the 
consistency  or  inconsistency  with  the 
federal  law  of  the  provisions  in  the 
Wisconsin  statutes  discussed  above. 
After  the  close  of  the  comment  period 
and  analysis  of  the  commente  received, 
notice  of  final  action  on  the  proposal 
will  be  published  in  the  Fadnal 
Register. 

liste  of  Subjects  in  12  CFR  Part  228 

Advertising,  Banks,  Banking, 
Consumer  protection.  Credit  Federal 
Reserve  System,  Finance,  Penalties, 
Truth  in  lending. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )uly  31, 1989. 
leimifer ).  JolBiBaa, 
Associate  Secretary  Of  the  Board. 
[FR  Doc.  89-18213  Filed  8-3-89;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Part  133 
[Docket  No.  88N-0437] 

Cheeeesj  Afnendment  of  Standarda  of 
Identtty  to  Permit  Uaa  of  Anthnycotica 
on  the  Exterior  of  Bulk  Ch^eaea 
During  Curing  and  Aging  and  to 
Update  the  Formate  of  Several 


AGENCY:  Food  and  Drug  Administration. 
AcnOK  Proposed  rule. 

aUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  standards  of  identity  for 
edam  cheese  (and  by  cross-reference, 
gouda  cheese),  swiss  and  emmentaler 
cheese,  and  swiss  cheese  for 
manufacturing  to  permit  the  use  of 
antimycotics  on  the  exterior  of  those 
bulk  dieeses  during  curing  and  aging 
and  on  the  exterior  of  the  cheese  for 
manufacturing.  This  action  responds  to 
a  comment  on  a  September  21, 1987, 
proposal  to,  amcmg  other  things,  permit 
similar  use  of  antimycotics  on  a  number 
of  other  standardized  cheeses.  The 
proposed  amendment  will  reduce  waste 
in  dieese  manufacturing  and  will 


promote  honesty  and  fair  dealing  in  the 
interest  of  oonaemers.  Qsewbere  in  this 
issue  at  die  Federal  Regbtar.  FDA  is 
amending  the  standards  of  identity  for 
several  other  cheeses  to:  (1)  Permit  the 
use  of  antimycotica  on  the  exterior  of 
those  bulk  cheeses,  (2)  update  the 
formate  and  language  of  the  standards 
of  identity  to  make  them  more 
consistent  with  the  nine  natural  dieese 
standards  diat  FDA  revised  in  1983  (48 
FR  2736;  January  21, 1983),  (3)  provide 
for  safe  and  suitable  functional 
ingredient  categories,  and  (4)  provide  for 
optional  ingredient  labeling 
requirements. 

DATES:  Commente  by  October  3, 1980. 
The  agency  proposes  that  any  final  rule 
that  may  be  issued  based  upon  this 
proposal  shall  become  effective  60  days 
after  date  of  publication  of  die  final  rule 
in  the  Federal  Register. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  F.  Lin,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-414),  Food  and 
Drug  Administi-ation,  200  C  St  SW., 
Washington,  DC  20204,  202-485-0122. 
8UPfLE«KNTARV  INFORMATION:  In  tiie 

Federal  Register  of  September  21, 1987 
(52  FR  35426),  FDA  published  a  proposal 
that  was  based  oft  a  petition  from  the 
National  Cheese  Institute  (NCI),  a  trade 
association  representing  U.S.  dieese 
manufacturers.  In  that  document  FDA 
proposed  to  amend  the  standards  of 
identity  for  brick  cheese  (21  CFR 
133.108),  brick  cheese  for  manufacturing 
(21  CFR  133.100).  washed  curd  and 
soaked  curd  cheese  (21  CFR  133.136), 
washed  curd  cheese  for  manufacturing 
(21  CFR  133.137),  granular  and  stirred 
curd  cheese  (21  CFR  133.144).  granidar 
cheese  for  manufacturing  (21  CFR 
133.145],  monterey  cheese  and  nHmterey 
jack  cheese  (21  CFR  133.153),  muenster 
and  munster  cheese  (21  CFR  133.160), 
muenster  and  munster  cheese  for 
manufacturing  (21  CFR  133.181),  and 
high  moisture  jack  cheese  (21  CFR 
133.154)  to  permit  the  expanded  use  of 
safe  and  suitable  antimycotics 
(currendy  permitted  on  cote  and  slices 
in  consumer«i2ed  packages  for  a 
number  of  standardized  cheeses)  oa  the 
exterior  of  bulk  cheeses  during  curing 
and  aging  and  oa  the  exterior  of  cheeses 
for  manulacturing. 

FDA  also  proposed  to  amend  several 
standards  to  u^ate  their  format  and 
language  to  make  die  standards  more 
consistent  with  the  nine  natural  cheese 
standards  that  FDA  had  revised  to 
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conform  more  closely  with  the  Ck>dex 
intemational  standards  for  these  foods 
(48  FR  2736),  to  provide  for  functional 
group  desi^ations  of  safe  and  suitable 
optional  ingredients,  and  to  provide  for 
optional  ingredient  labeling 
requirements.  The  final  rule  for  the 
proposed  amendments  is  published 
elsewhere  in  this  issue  of  the  Federal 
Ragistar. 

However,  several  comments 
responding  to  the  September  21, 1987, 
proposal  suggested  substantive 
amendments  which  require  the  issuance 
of  a  separate  proposal  so  that  interested 
persons  wiD  have  an  opportunity  to 
comment  This  proposal  is  in  response 
to  those  comments. 

One  comment  noted  that  the  agency 
had  failed  to  list  the  amended  version  of 
the  standard  of  identity  for  edam  cheese 
in  the  proposed  regulation  even  though 
its  intended  inclusion  was  clearly 
indicated  in  the  preamble.  Two  other 
comments  requested  that  FDA  expand 
the  proposal  by  permitting  the  use  of 
antimycotics  on  swiss  and  emmentaler 
cheese  and  swiss  cheese  for 
manufacturing.  The  latter  comments 
cited  cheese  losses  of  1.5  percent  which 
they  attributed  to  mold  growth  during 
ouing  and  aging. 

Tlie  agency  acknowledges  that 
amendment  of  the  standard  of  identity 
for  edam  dieese  was  inadvertently  left 
out  of  the  proposed  regulation  and 
proposes  to  correct  that  oversight  in  this 
document  FDA  also  agrees,  for  the 
reasons  given  in  the  S^tember  21, 1967, 
proposal,  that  it  is  reasonable,  and 
would  be  in  the  interest  of  consumers,  to 
amend  the  standards  of  identity  for 
swiss  and  emmentaler  cheese  and  swiss 
cheese  for  manufacturing  to  permit  the 
optional  use  of  antimycotics. 
Accordingly,  FDA  is  proposing  to  amend 
the  standards  of  identity  for  edam 
cheese  (21 CFR  133.138]  (and  by  cross- 
reference,  gouda  cheese  (21  CFR 
133.142)),  swiss  and  emmentaler  cheese 
(21  CFR  133.195),  and  swiss  cheese  for 
manufacturing  (21  CFR  133.196)  to 
provide  for  the  optional  use  of 
antimycotics  on  the  exterior  of  the  bulk 
cheeses.  The  agency  notes  that  the 
provision  for  "safe  and  suitable" 
ingredients  governs  the  use  of  all 
optional  ingredients  used  in  these 
cheeses,  including  antimycotics.  Thus, 
any  antimycotics  to  be  used  in  or  on 
these  standardized  cheeses  must 
conform  to  the  definition  of  safe  and 
suitable  in  21  CFR  130.3(d)  which 
requires  that  the  antimycotics:  (1) 
Perform  an  appropriate  function  in  the 
food,  (2)  be  nsed  at  a  level  no  hij^er 
than  necessary  to  achieve  its  intended 
purpose,  and  (3)  he  generally  recognized 


as  safe  (GRAS),  prior  sanctioned,  or  the 
subject  of  a  food  additive  regulation. 

The  agency  notes  that  label 
declaration  is  required  for  all  optional 
ingredients  used  in  these  cheeses, 
including  antimycotics,  so  that 
consumers  will  have  a  means  of 
avoiding  these  substances  if  they  so 
choose.  Only  one  optional  ingredient  is 
exempted  from  label  declaration  and 
that  is  artificial  coloring.  It  is 
specifically  exempted  by  section  403(k) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  343(k)).  In  addition,  the 
ingredient  declaration  requirement  may 
not  apply  to  salt  in  those  cheeses  for 
which  the  use  of  tfiis  ingredient  is 
required  by  the  standard  of  identity. 
However,  the  agency  urges 
manufacturers  to  declare  both  the 
presence  of  artificial  coloring,  when 
used,  and  salt     1 

I.  Economic  Impact 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  (Pab.  L  96-354;  5  U.S.C. 
601),  FDA  has  reviewed  this  proposal  to 
determine  its  impact  on  small 
businesses.  This  proposal  will  provide 
for  the  expanded  use  of  antimycotics  on 
the  exterior  of  bulk  cheeses,  i.e.,  of  edam 
cheese,  gouda  cheese,  and  swiss  and 
emmentaler  cheese  during  curing  and 
aging  and  on  the  exterior  of  swiss 
cheese  for  manufacturing.  The  National 
Milk  Producers  Federation  has  stated 
that  approximately  3.4  million  pounds  of 
the  223  million  pounds  (1.5  percent]  of 
the  total  1985  U.S.  swiss  cheese 
production  was  lost  through  spoilage 
caused  by  mold  ^-owth  during  aging. 
Such  loss  of  swiss  cheese  is 
proportionately  higher  than  that  of  other 
cheeses  (0.83  percent  of  the  3.5  billion 
pounds  of  semihard  and  semisoft 
cheeses  produced  in  the  United  States 
are  lost  through  spoiltige)  because  of  the 
proportionately  larger  smface  area  that 
is  the  result  of  eye  formation  in  the 
swiss  cheese  block.  The  expanded 
optional  use  of  antimycotics  is  likely  to 
reduce  monetary  losses  caused  by 
product  spoilage. 

Therefore,  FDA  has  concluded  that 
this  action  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 
FDA  certifies,  in  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibility  Act  that  no  significant 
economic  impact  on  a  substantial 
number  of  small  entities  will  derive  fit)m 
this  proposed  action. 

n.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  tkat  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environmwit  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

ni.  Comments 


Interested  persons  may,  on  or  before 
October  3, 1989,  submit  to  tiie  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Mpnday  through  Friday. 

list  of  Subjects  in  21  CFR  Part  133 

Cheese,  Food  grades  and  standards. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  fior  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that 
Part  133  be  amended  as  foUows: 

PART  133— CHEESES  AND  RELATED 
CHEESE  PRODUCTS 

1.  The  authority  citation  for  21  CFR 
Part  133  continues  to  read  as  follows: 

Authority:  Sees.  401. 701(e),  52  Stat.  1046. 70 
Stat.  919  as  amended  [a  U.S.C  341. 371(e)j: 
21  CFR  5.10  and  5.61. 

2.  Section  133.138  is  amended  by 
revising  paragraph  (b)(3)(iv)  to  read  as 
follows: 

S  133.138   Edam  cheese. 

*  •       *       •       * 

(b)  *  *  •  I 

(3)  •  •  •  I 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufacturing 
practice,  may  be  added  to  the  surface  of 
the  cheese.  . 

*  *       •       •      I  * 

3.  Section  133.195  is  amended  by 
revising  paragraph  (b)(3)(iv]  to  read  as 
follows: 

§133.195   SwiM  and  emmentaler  cheese. 


(b)*  *  * 

(3)  •  •  ♦ 

(iv)  Antimycotic  agents,  the 
cumulative  levels  of  which  shall  not 
exceed  current  good  manufactiuing 
practice,  may  be  added  to  the  surface  of 
the  cheese. 
*        •        *        •        * 

4.  Section  133.196  is  revised  to  read  as 
follows: 
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§133.196   Swiss  cheat*  for 
iTMuiufacturlny. 

Swiss  cheese  for  manufacturing 
conforms  to  the  definition  and  standard 
of  identity  prescribed  for  swiss  cheese 
by  S  133.195,  exc^t  that  ttie  holes,  or 
eyes,  have  not  developed  throughout  the 
entire  cheese. 

Dated  March  21, 1966. 
Rkhaid  ).  Rank, 

Deputy  Director,  Center  far  Food  Safety  and 

Applied  Nutrition. 

[FR  Doc.  89-18228  FUed  8-3-80;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Kentucky  Permanent  Regulatory 
Progrann  Cultural  and  Historic 
Resources 

aqency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule,  reopening  of 
public  comment  period. 

summary:  OSMRE  is  announcing  the 
receipt  of  a  proposed  program 
amendment  to  the  Kentudcy  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  Kentucky  program)  imder  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  amendment 
consists  of  regulations  on  cultural  and 
historic  resources  and  a  Memorandum 
of  Agreement  between  tiie  State  Historic 
Preservation  Officer  (SHPO)  and  the 
Natural  Resources  and  Environmental 
Protection  Cabinet  (NREPC). 

This  notice  sets  forth  the  times  and 
locations  that  the  Kentucky  program  and 
the  proposed  amendment  are  available 
for  public  inspection,  the  comment 
period  during  which  interested  persons 
may  submit  written  comments  on  the 
proposed  amendment  and  the 
procedures  that  will  be  followed 
regarding  a  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4K)0  p.m.  on 
September  5, 1989.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  at  lOKX)  a.m.  on  August  29, 
1989.  Requests  to  present  oral  testimony 
at  the  hearing  must  be  received  on  or 
before  4:00  p.m.  on  August  21, 1989. 
addresses:  Written  comments  and 
requests  for  a  hearing  should  be  mailed 
or  hand  deUvered  to:  W.  Herd  Tipton, 
Director.  Lexington  Field  Office,  Office 
of  Surface  Mining  Reclamation  and 


Enforcement  340  L^on  Drive,  Suite  28, 
Lexington,  Kentiicky  40504.  Copies  of 
the  Kentucky  program,  the  proposed 
amendment  aind  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  review  at  the  addresses 
listed  b^w,  Monday  througjb  Friday. 
9K)0  a.m.  to  4:00  pjn..  exclikling 
holidays.  Each  requestor  may  receive, 
bee  of  charge,  one  copy  of  the  proposed 
amendment  by  contacting  OSMRE's 
Lexington  Field  Office. 
Office  of  Surface  Mining  Reclamation 
and  &iforcement  Lexington  Field 
Office,  340  Legion  Drive,  Suite  28, 
Lexington,  Kentiicky  40604, 
Telephone:  (606)  233-7327 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  1100  "L"  Street 
NW.,  Room  5131,  Washington,  DC 
20240,  Telephone:  (202)  343-8492 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Eastern  Field 
Operations,  Ten  Parkway  Center, 
Pittsbuigh,  Pennsylvania  15220, 
Telephone:  (412)  937-2828 
Department  for  Surface  Mining 
Reclamation  and  Enforcement  No.  2 
Hudson  Hollow  Complex,  Frankfort 
Kentiicky  40601.  Telephone:  (502)  564- 
6040 

If  a  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel  2143  Nwth 
Broadway,  Lexington,  Kentucky  40505. 
FOR  FURTHER  INFORMATKM  CONTACT: 
W.  Hord  Tipton.  Director,  Lexington 
Field  Office,  Telephone  (606)  233-7327. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

On  May  18. 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Liformation 
pertinent  to  the  general  background, 
revisions,  modifications,  and 
amendments  to  the  proposed  permanent 
program  submission,  as  well  as  the 
Secretary's  findings,  ttie  disposition  of 
comments  and  a  detaUed  explanation  of 
the  conditions  of  approval  can  be  found 
in  the  May  18, 1982,  Federal  Register  (47 
FR  21404-21435).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11. 917.15. 917.ia  and 
917.17. 

n.  Discussion  of  Amendment 

By  letter  dated  June  9, 1987.  OSMRE 
notified  Kentucky  of  State  regulations 
that  must  be  amended  to  be  consistent 
with  revised  Federal  regulations. 
OSMRE's  letter,  pursuant  to  30  CFR 
732.17,  identified  5  changes  needed  in 
the  Kentucky  regulatory  program  for 
cultural  and  historic  resources. 

In  responses  to  the  OSMRE  letter 
Kentucky  submitted  on  December  21, 


1988,  (Administrative  Record  Na  KY- 
841)  proposed  program  amendments  to 
die  cultural  and  historic  rasource 
regulations  contained  in  the  Kentiicky 
program.  On  January  24, 1989,  (54  FR 
3493),  OSMRE  announced  rece^it  of  the 
proposed  amendment  and  the 
procedures  few  public  comment  jieriod 
and  a  public  hearing.  No  public  hearing 
was  requested  and  none  was  held.  On 
February  28. 1989,  the  comment  period 
was  closed. 

By  letter  dated  July  5, 1989, 
(Administi-ative  Record  No.  KY-903), 
Kentiicky  re-submitted  to  OSMRE  a 
proposed  amendment  on  cultural  and 
historic  resources.  This  amendment 
supersedes  tiie  December  21. 1968, 
proposed  amendment  submittaL 

The  proposed  amendments  mocfify 
portions  of  the  Kentucky  Administrative 
Regulations  (KAR)  Tide  405  Chapters  8 
and  24.  Specifically,  the  proposed 
amendments  revise  405  KAR  Qmo  by 
including  information  on  the  nature  and 
location  of  archaeological  resoiu-ces  on 
public  and  Indian  lands  as  confidential 
informatiMi,  and  by  adding  a 
requirement  for  a  new  written  findings 
by  the  Cabinet  relating  to  properties 
listed  or  eligibie  for  listing  on  the 
National  Register  of  Historic  Places.  The 
proposed  amendments  revise  405  KAR 
8:020  to  require  the  inclusion  of 
information  on  cultural,  historic,  and 
known  archaeotogica]  resources  in  the 
narrative  description  of  each 
exploration  and  reclamation  operations 
plan.  The  proposed  amendments  revise 
the  permits  requirements  at  405  KAR 
8:030  and  405  KAR  8KM0  to  specify  that 
Kentucky  may  require  the  applicant  to 
identify  and  evaluate  important  historic 
and  archaeological  resources.  In 
addition,  the  proposed  regulations 
require  that  each  plan  contain  a 
description  of  measures  to  be  used  to 
prevent  adverse  impacts  to  public  parks 
or  places  listed  on  the  National  Register 
of  Ilistoric  Places  and  allows  the 
Cabinet  to  require  the  applicant  to 
utilize  appropriate  mitigation  and 
treatment  measures.  The  proposed 
amendments  also  revise  the  Kentucky 
Regulations  at  405  KAR  24:040  to  permit 
the  relocation  of  cemeteries  if 
authorized  by  applicable  State  law  or 
regulations.  Also,  the  amendment 
contains  pursuant  to  30  CFR 
731.14[g)(l7)  a  Memorandum  of 
Agreement  (MOA)  between  the  SHPO 
and  NREPC  The  MOA  establishes 
procedures  for  consulting  widi  the 
SHPO  and  for  making  decisions 
regarding  cultural  and  historic 
resources. 
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m.  Public  Comment  PnxxdiiiM 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendment  proposed  by  Kentucky 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemeidng,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  "OATIS"  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaldng  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
Ust^d  under  "FOR  furtncii  informahon 
CONTACT"  by  4:00  p.m.  on  August  21. 
1980.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held.  Filing  of  a 
written  statement  at  the  time  of  the 
hearing  is  requested  as  it  will  greatly 
assist  the  transcriber.  Submission  of 
written  statements  in  advance  of  the 
hearing  will  allow  OSMRE  officials  to 
prepare  adequate  responses  and 
appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  secheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE. 
Lexington  Field  Office  listed  under 
"AOORCSSIS"  by  contacting  the  person 
listed  under  "POR  nnrmcii  information 
CONTACT."  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  under 
"AOORnsn."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 


VL  Procedural  Detarminations 

1.  Compliance  With  the  National 
Environmental  Policy  Act 

The  Secretary  had  determined  that, 
pursuant  to  section  702(d]  of  SMCRA,  30 
U.S.C.  1292(d],  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Z  Executive  Order  22291  and  the 
Regulatory  Flexibility  Act. 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM^  and  exemption  from  sections  3, 

4,  7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  this  action  is 
exempt  from  preparation  of  a  Regulatory 
Impact  Analysis  and  regulatory  review 
by  OMB. 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  will  not 
impose  any  new  requirements;  rather,  it 
will  ensure  that  existing  requirements 
estabUshed  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

5.  Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  tiie  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subject  in  3t  CFR  Part  917 

Coal  mining,  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  July  21. 1989. 
Caii  C  Close, 

Assistant  Director,  Eastern  Field  Operations. 
[FR  Doc.  89-18244  Filed  8-3-89: 8:45  am] 
BILUNG  CODE  4310-OS-M 


30  CFR  Part  925 

MIeeouri  Permanent  Regulatory 
Program 

AOENCV:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule;  reopening  and 

extension  of  comment  period. 

summary:  OSMRB  is  announcing  receipt 
of  additional  explanatory  information 
pertaining  to  a  previously  proposed 
amendment  to  the  Missouri  permanent 
regulatory  program  (hereinafter,  the 
"Missouri  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  This  additional 


information  pertains  to  coal  waste 
disposal  and  bonding.  The  amendment 
is  intended  to  revise  the  State  program 
to  be  consistent  with  the  corresponding 
Federal  standards,  and  to  incorporate 
the  additional  flexibility  afforded  by  the 
revised  Federal  regulations. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  tb^  proposed 
amendment.  I 

dates:  Written  comments  must  be 
received  on  or  before  4:00  p.m.,  c.d.t., 
August  21, 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovacic  at  the  address  listed 
below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  address  Usted  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Kansas  City  Field  Office. 

Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1103  Grand  Avenue,  Room  502, 
Kansas  City,  MO  64106,  Telephone: 
(816)  374-6405 

Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O.  Box 
176.  Jefferson  City,  MO  65102, 
Telephone:  (314)  751--4041 

FOR  FURTHER  INFORMAtnON  CONTACT: 

Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office  (816)  374-6405. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Missouri  Program 

On  November  21, 1980,  the  Secretary 
of  Interior  conditionally  approved  the 
Missouri  program.  Geaeral  background 
information  on  the  Missouri  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Missouri 
program  can  be  found  in  the  November 
21, 1980,  Federal  Register  (45  FR  77017). 
Subsequent  actions  concerning 
Missouri's  program  and  program 
amendments  can  be  found  at  30  CFR 
925.12, 925.15,  and  92&ie. 

n.  Proposed  Amendment 

By  letter  dated  January  12. 1989, 
(Administrative  Record  No.  MO-410) 
Missouri  submitted  a  proposed 
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amendment  to  its  program  pursuant  to 
SMCRA.  Missoiui  submitted  the 
proposed  revisions  (1)  in  response  to  a 
June  11, 1986,  and  a  January  30, 1986, 
letter  that  OSMRE  sent  in  accordance 
with  30  CFR  732.17  (c),  (2)  to  satisfy  a 
required  program  amendment  at  30  CFR 
925.16(1)1,  (3)  to  satisfy  deficiencies 
noted  in  a  July  18, 1988,  letter  from 
OSMRE,  and  (4)  at  its  own  initiative'. 

The  regulations  that  Missouri 
proposes  to  amend  are:  10  CSR  40- 
2.110(1)(B)3,  Prime  Farmland 
Applicability;  10  CSR  40-3.040(l)(B), 
(3)(G),  (4)(B)3.  (6)(B).  (6)(H),  (6){T),  (7), 
(101(A).  (10)(E),  (10)(G),  (10)(I),  (10)0), 
(13i(A)l,  and  (13)(B)1.C,  and  40- 
3.200(1)(B).  (3)(H),  (4)(B)3,  (6)(B),  (6)(H), 
(6)(T),  (7),  (10)(A),  (10)(E).  (10)(G).  (10)(I), 
(10)(J),  (12)(A)1,  and  {12)(B)1.C,  Surface 
and  Underground  Requirements  for 
Protection  of  tlie  Hydrologic  Balance;  10 
CSR  40-3.060(1  )(B),  (1)(F).  (1){H).  and 
(1)(K),  aiid  40-3.220(l)(B).  (1)(F).  (1)(H), 
and  (1)(K),  Siuface  and  Underground 
Requirements  for  the  Disposal  of  Excess 
SpoU;  10  CSR  40-3.080(l)(C),  (2)(A). 
(4)(A),  (4)(D)3,  (10)(B).  and  (11)(D),  and 
40-3.230(l)(C),  (2)(A),  (4)(A),  (4)(D)3, 
(10)(B),  and  (1  l)P),  Requirements  for 
the  Disposal  of  Coal  Processing  Waste; 
10  CSR  40-3.100(2),  Requirements  for  the 
Protection  of  Fish,  Wildlife,  and  Related 
Environemntal  Values  and  Protection 
Against  Slides  and  Other  Related 
Damage;  10  CSR  40-3.110(6),  Regarding 
or  Stabilizing  Rills  and  Gullies:  10  CSR 
40-3.120(6)(A),  (6)(B)2,  and  (8)(D),  and 
40-3.270(6](A]  and  (6)(B]2.  Surface  and 
Underground  Revegetation 
Requirements;  10  CSR  40-3.280(l)(C). 
General  Requirements  for  Subsidence 
Control;  10  CSR  40-5.010(2) (C),  (2)(E), 
and  (3)(iB)2,  Prohibitions  and  Limitations 
on  Mining  in  Certain  Areas;  10  CSR  4&- 
5.020(4)(B)1.  (4)(B)2.  (4)(B)4,  f4)(B)6, 
(4)(C)1.  (4)(C)3,  and  (4)(C)5,  State 
Designation  of  Areas  Unsuitable  for 
Mining;  10  CSR  4a4.060(4)(A)3,  Prime 
Farmland  ApplicabiUty;  10  CSR  40- 
7.011,  Bond  Requirements;  10  CSR  40- 
7.021,  Duration  and  Release  of 
Reclamation  LiabiUty;  10  CSR  40-7.031; 
Permit  Suspension  or  Revocation,  Bond 
Forfeiture,  and  Authorization  to  Expend 
Reclamation  Fund  Monies;  10  CSR  40- 
7.041,  Form  and  Administration  of  the 
Coal  Mine  Land  Reclamation  Fund;  and 
10  CSR  40-8.010(l)(A)59  and  (A)79, 
Definitions. 

OSMRE  published  a  notice  in  the 
February  10, 1989.  Federal  Register  (54 
FR  6423)  announcing  receipt  of  the 
amendment  and  inviting  pubUc  comment 
on  the  adequacy  of  the  proposed 
amendment  (Administrative  Record  No. 
MO-447).  The  public  comment  period 
ended  March  1.3. 1989. 


During  its  review  of  the  amendment, 
OSMRE  identified  concerns  relating  to 
10  CSR  40-3.040(4)(B)3  and  40- 
3.200(4)(B)3,  Permanent  and  Temporary 
Impoundments;  10  CSR  40-3.040(6)(T) 
and  40-3.200(6)(T),  Sedimentation 
Ponds;  10  CSR  40-3.040(10)(G)  and  40- 
3.200(10)(G),  Permanent  and  Temporary 
Impoundments;  10  CSR  40-3.040  (10)(I) 
and  40-3.200(10)(I),  Permanent  and 
Temporary  Impoundments;  10  CSR  40- 
3.060(1)(H)  and  40-3.220(l)(H),  Disposal 
of  Excess  SpoU;  10  CSR  40-3.080(10)(B) 
and  4O-3.230(10)(B),  Disposal  or  coal 
Processing  Waste;  10  CSR  40-3.100(2], 
Endangered  and  Threatened  Species;  10 
CSR  40-3.120(6)(B)2.AB,C,D,E,  and  F 
and  40-3.270(6)(B]1.AB,C,D,E,  and  F, 
Revegetation  Requirements;  10  CSR  40- 
7.011(S)(D)2.D(I),  Self-Bonding;  10  CSR 
40-7.011(5)(D)5.A  and  B,  Self-Bonding; 
10  CSR  40-7.011{5)(D)8,  Self-bonding;  10 
CSR40-7.021(2)(A),  Criteria  and 
Schedule  for  Release  of  Reclamation 
Uability;  10  CSR  40-7.021(2)(B)4  and  (C), 
Criteria  and  Schedule  for  Release  of 
Reclamation  Liability;  10  CSR  40-7, 
Bonding.  OSMRE  notified  Missouri  of 
the  concerns  by  letter  dated  June  5, 1989 
(Administrative  Record  No.  MO-441). 
Missouri  responded  in  a  letter  dated  July 
19, 1989,  (Administrative  Record  No. 
MO-448)  and  at  a  meeting  with  OSMRE 
on  July  25, 1989,  (Administrative  Record 
No.  MO-449)  by  submitting  additional 
explanatory  information. 

m.  Public  Comment  Procedures 

OSMRE  is  reopening  the  comment 
period  on  the  proposed  Missouri 
program  amendment  to  provide  the 
pubUc  an  opportunity  to  reconsider  the 
adequacy  of  the  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Missouri  program. 

Written  conunents  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
conunenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "dates"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

List  of  Subjects  in  30  CFR  Part  985 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 


Dated:  July  27, 1988. 
Raymond  L  Lowiie. 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc.  89-18245  Filed  8-3-89;  8:45  am] 
BILLMa  CODE  4310-IM-M 

30  CFR  Part  931 

New  Mexico  Permanent  Regulatory 


AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

action:  Proposed  rule;  public  comment 
period  and  opportunity  for  pubUc 
hearing  on  proposed  amendment 

summary:  OSMRE  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
New  Mexico  permanent  regulatory 
program  (hereinafter,  the  "New  Mexico 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
pertains  to  water  treatment  faciUties, 
siltation  structures,  and  impoundments. 
The  amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  New  Mexico  program 
and  proposed  amendment  to  that 
program  are  available  for  pubUc 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  conunents  must  be 
received  by  4:00  p.m..  m.d.t.  September 
5, 1989.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held  on 
August  29. 1989.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  m.d.t  on  August 
21,1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  deUvered  to  Mr. 
Robert  H.  Hagen  at  the  address  Usted 
below. 

Copies  of  the  New  Mexico  program, 
the  proposed  amendment  and  all 
written  comments  received  in  response 
to  this  notice  vill  be  available  for  public 
review  at  the  addresses  Usted  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  hoUdays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Albuquerque  Field  Office. 

Mr.  Robert  H.  Hagen.  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  625  Silver  Avenue,  SW.. 
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Suite  310,  Albuquerque,  New  Mexico 
87102,  Telephone:  (505)  766-1486 

New  Mexico  Energy  and  Minerals 
Department,  Mining  and  Minerals 
Division,  525  Camino  de  los  Marquez. 
Santa  Fe,  NM  87503,  Telephone:  [505] 
827-5970 

Fom  nrnTHOi  iNFORMA-noN  contact: 

Mr.  Robert  H.  Hagen,  Director, 

Albuquerque  Field  Office,  (505)  766- 

1488. 

SUPPLEMCNTARV  INFOmNATION: 

I.  Background  on  the  New  Mexico 
Program 

On  December  31, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  New  Mexico  program.  General 
back^ound  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program 
can  be  fotmd  in  the  December  31, 1980, 
Federal  Register  (45  FR  88459). 
Subsequent  actions  concerning  New 
Mexico's  program  and  program 
amendments  can  be  found  at  30  CFR 
931.12,  931.13,  931.15,  931.16  and  931.30. 

n.  Proposed  Amendment 

By  letter  dated  July  12, 1989 
(Administrative  Record  No.  NM-521), 
New  Mexico  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  New  Mexico  submitted  the 
proposed  amendment  in  response  to  an 
August  14. 1986,  letter  that  OSMRE  sent 
in  accordance  with  30  CFR  732.17(c). 
New  Mexico  proposes  to  amend  the 
following  sections  to  the  Coal  Surface 
Mining  Commission  (CSMC)  Rules: 

CSMC  Rule  80-1-1-S 

New  Mexico  proposes  to  add  a  new 
definition  for  water  treatment  facilities. 

CSMC  Rule  ao-l-^>-4l 

New  Mexico  proposes  to  add  a  new 
subsection  (f)  addressing  other 
treatment  facilities  (sediment  control 
measures). 

CSMC  Rule  aO-1-20^46 

New  Mexico  proposes  to  revise  the 
entire  section  concerning  sedimentation 
ponds  (siltation  structures). 

CSMC  Rule  80-1-20-^9 

New  Mexico  proposes  to  revise  the 
entire  section  concerning  pennanent  and 
temporary  impoundments. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 


732.15.  If  the  amendment  is  deemed 
adequate,  it  will  beoome  part  of  the  New 
Mexico  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  niRTHER  information 
CONTACT"  by  4:00  pjn.,  m.d.t.  on  August 
21. 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportimity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

"The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard.  1 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  further 

INFORMATION  CONTACT."  All  SUCh 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locatnns  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  SO  CFR  Part  931 

Coal  mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 


Dated:  July  25, 1989. 
Raymond  L  Lowrie, 
Assistant  Director,  Western  Field  Operaitons. 
[FR  Doc.  89-18246  Filed  &-S-69;  8:45  am] 
BILLING  CODE  4310-0S-« 


30  CFR  Part  931 


New  Mexico  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior.  | 

action:  Proposed  rule;  withdrawal. 

summary:  OSMRE  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  New  Mexico  Permanent  Regulatory 
Program.  The  proposed  amendment 
consisted  of  inspection  and 
enforcement,  experimental  practices,  the 
use  of  explosives,  prime  farmland, 
backfilling  and  grading,  stream  buffer 
zones  and  fish  and  wildlife,  excess  spoil, 
revegetation,  coal  exploration,  areas 
unsuitable  for  mining,  hydrology,  coal 
mine  waste,  permitting,  operation  plans, 
coal  processing  plants,  and  topsoii.  New 
Mexico  is  withdrawing  this  amendment 
because  it  intends  to  revise  it  and 
submit  another  formal  amendment  at  a 
future  date. 

date:  This  withdrawal  is  effective 
August  4, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Of&e,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  625  Silver  Avenue,  SW., 
Suite  310,  Albuquerque,  New  Mexico 
87102;  Telephone:  (505)  766-1488. 

SUPPLEMENTARY  INFORMATION:  By  letter 

dated  May  18, 1989  (Admmistrative 
Record  No.  NM-497),  New  Mexico 
submitted  the  proposed  amendment  to 
its  program  pursuant  to  SMCRA.  The 
proposed  amendment  consisted  of 
modifications  to  New  Mexico's 
regulations  governing  inspection  and 
enforcement,  experimental  practices,  the 
use  of  explosives,  prime  farmland, 
backfilling  and  grading,  stream  bufier 
zones  and  fish  and  wildlife,  excess  spoil, 
revegetation,  coal  exploration,  areas 
unsuitable  for  mining,  hydrology,  coal 
mine  waste,  permitting,  operation  plans, 
coals  processing  plants,  and  topsoii.  On 
June  16, 1989,  OSMRE  announced 
receipt  and  solicited  public  comment  on 
the  program  amendment  (54  FR  25589). 
The  comment  period  closed  on  July  17, 
1989.  By  letter  dated  July  18, 1989 
(Administrative  Record  No.  NM-522), 
New  Mexico  notified  OSMRE  that  the 
proposed  program  amendment  is 
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withdrawn.  Therefore,  the  proposed 
amendment  announced  in  tiie  June  16, 
1989,  Federal  Register  is  withd^wn,  and 
Part  931  Title  30  of  the  Code  of  Federal 
Regulations  is  not  amended. 

List  of  Subjects  in  30  CFR  Part  931 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Underground 
mining. 

Dated:  July  26, 1989. 
Raymond  L.  Lowrie, 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc.  89-18247  Filed  6-3-89: 8:45  am] 
BILUm  COOE  4310-0S-« 

30  CFR  Part  946 

Virginia  Regulatory  Program;  Bonding 

AOENCY:  Office  of  Surface  Muiing 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Virginia  permanent  regulatory  program 
(hereinafter,  the  Virginia  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
changes  in  Virginia's  Coal  Surface 
Mining  Reclamation  Fund  (hereinafter. 
Pool  Bond  Fund).  The  amendment  is 
intended  to  strengthen  the  Pool  Bond 
Fund. 

This  notice  sets  forth  the  times  and 
locations  that  the  Virginia  program  and 
proposed  amendment  to  the  program  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
parties  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  pm  on 
September  5, 1989.  If  requested,  a  public 
hearing  on  the  proposed  amendment 
will  be  held  on  August  29. 1989;  requests 
to  present  testimony  in  the  hearing  must 
be  received  on  or  before  4:00  pm  August 
21, 1989. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  deUvered  to  Mr.  W. 
Russell  Campbell,  Acting  Director,  Big 
Stone  Gap  Field  Office  at  the  first 
address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Virginia  program, 
proposed  amendment  and  all  'written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 


locations  listed  below  during  normal 

business  hours  Monday  through  Friday, 

excluding  holidays. 
Each  requestor  may  receive,  free  of 

charge,  one  single  copy  of  the  proposed 

amendment  by  contacting  the  OSMRE 

Big  Stone  Gap  Field  Office. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  P.O.  Box  626,  Powell  Valley 
Square  Shopping  Center,  Room  220, 
Route  23,  Big  Stone  Gap,  Virginia 
24219,  Telephone  (703)  523-4303. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5315, 1100  L 
Street  NW.,  Washington,  DC  20240. 
Telephone  (202)  343-5492. 

Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  U,  622 
Powell  Avenue,  Big  Stone  Gap, 
Virginia  24219,  Telephone  (703)  523- 
2925. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Russell  Campbell,  Acting 
Director,  Big  Stone  Gap  Field  Office, 
Telephone  (703)  523-4303. 
SUPPIf  MENTARY  INFORMATION: 

L  BacI(ground 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Iiiformation  pertinent  to  the 
general  background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  conunents 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12, 946.13, 
946.15,  and  946.16. 

n.  Discussion  of  Proposed  Amendment 

By  letter  dated  July  5, 1989, 
(Administrative  Record  No.  VA-729) 
Virginia  submitted  a  proposed 
amendment  to  its  program  piu'suant  to 
SMCRA.  The  intent  of  the  amendment  is 
to  strengthen  the  Pool  Bond  Fund's 
assets  and  reduce  the  Fund's  liabiUties. 
Virginia  has  already  adopted  the 
required  changes  at  section  45.1-270.2 
and  270.3  of  the  Code  of  Virginia.  The 
effective  date  of  the  State  legislation 
was  July  1, 1989.  OSMRE  does  not 
recognize  these  changes  as  part  of  the 
approved  program  until  the  proposed 
amendment  is  processed  by  OSMRE  and 
a  decision  is  rendered  approving  or 
disapproving  the  amendment.  "The 
proposed  changes  are  discussed  below. 

a.  Article  5,  section  45.1-270.2(A)  of 
The  Code  of  Virginia  will  require  all 
Fund  applicants  to  demonstrate  at  least 


a  consecutive  three  year  history  of 
compliance  with  the  Virginia  Act,  with 
other  comparable  State  Acts,  or  with  the 
Federal  Surface  Mining  Control  and 
Reclamation  Act  (PL  95-87)  in  order  to 
participate  in  the  Pool  Bond  program. 

b.  Article  5,  section  45.1-270.2(C)  of 
The  Code  of  Virginia  will  place  distance 
limits  on  cumulative  highwall  lengths 
and  backfilling  of  coal  pits  for  surface 
mining  operations.  A  cumulative  limit  of 
1,500  linear  feet  has  been  set  for  all 
exposed  highwalls.  The  width  of  an 
unbackfilled  coal  pit  is  limited  to  500 
feet  or  two  mining  cuts,  whichever  is 
less. 

c.  Article  5,  section  45.1-270.2(D)  of 
The  Code  of  Virgins  will  provide 
exceptions  outlined  in  subsection  45.1- 
270.2(C)  above.  Applicants  with  seven 
year  histories  of  compliance  with  the 
requirements  of  Public  Law  95-87  are 
exempt  from  the  distance  limits  in 
subsection  45.1-270.2(C).  Any  qualified 
Fund  participant  with  less  than  a  seven 
year  history  of  compUance  may  exceed 
the  distance  requirements  of  subsection 
C  only  by  providing  an  additional  bond 
for  the  areas  exceeding  the  distance 
limits.  The  additional  bond  amount  must 
be  equal  to  the  ratio  of  the  extended 
distance  to  the  standard  distance 
prescribed  in  section  45.1-270.2(C)  times 
an  approved  cost  estimate  of 
reclamation  for  the  permit. 

d.  Article  5,  section  45.1-270.3(A)  of 
The  Code  of  Vir;ginia  will  require  an 
entrance  fee  for  admission  into  the  Fund 
of  $5,000  whenever  the  total  Fund 
balance  drops  below  $1,750,000  and  will 
remain  at  that  rate  until  the  Fund  - 
balance  again  exceeds  $2,000,000.  The 
amount  of  entrance  fees  will  return  to 
$1,000  when  the  Fund  balance  exceeds 
$2,000,000.  This  subsection  also  requires 
a  Fund  renewal  fee  of  $1,000. 

m.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendment  proposed  by  Virginia 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemalung,  and  include 
explanations  in  support  of  the 
cormnenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Big  Stone  Gap 
Field  Office  will  not  necessarily  be 
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considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "ran  rmithcii  MfraraiATiON 
CONTACT"  by  close  of  business  on 
August  21, 1969.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

"Hie  pubUc  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held. 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  Big  Stone  Gap  Field  Office  by 
contacting  the  person  listed  tmder  "FOR 
PURTHER  MFORMATION  CONTACT".  All 

such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  hearings  will 
be  posted  in  advance  at  the  locations 
listed  under  "adorcsses".  A  written 
summary  of  each  public  meeting  will  be 
made  part  of  the  Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  946 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  July  21, 1969. 

CariCCIoM, 

Assistant  Director,  Eastern  Field  Operations. 

[FR  Doc  89-18248  Filed  8-3-89;  8:45] 
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30  CFR  Pert  946 

Virginia  Regulatory  Progrem; 
Revlelone,  ClarHleatione,  and 
Correctlona 

aocncy:  Office  of  Surface  N4ining 

Reclamation  and  Enforcement  (OSMRE), 

Intftrior. 

action:  Proposed  rule. 


summary:  OSMRE  ie  announcing  receipt 
and  requesting  public  comments  on 
proposed  amendments  to  the  Virginia 
permanent  regulatory  program 
(hereinafter,  the  Viivinia  program)  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendments  pertain  to 
certification  of  maps  and  plans,  review 
of  permit  applications  ("previously 
mined  area"  definition  and  fishing],  fish 
and  wildlife  resouroes,  individual  civil 
penalties,  subsidence  control,  two-acre 
exemption,  designating  areas  unsuitable 
for  mining,  abandoned  sites, 
mountaintop  removal  mining,  and  bond 
release  notification.  The  amendment  is 
intended  to  revise  the  State  program  to 
be  consistent  with  the  corresponding 
Federal  standards,  and  to  clarify  and 
correct  inconsistenoies  in  Virginia's 
rules. 

This  notice  sets  forth  the  times  and 
locations  that  the  Virginia  program  and 
proposed  amendment  to  the  program  are 
available  for  public  inspection,  the 
comment  period  during  which  interested 
parties  may  submit  written  comments 
on  the  proposed  amendment,  and  the 
procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  pm  on 
September  5, 1989.  If  requested,  a  pubUc 
hearing  on  the  proposed  amendment 
will  be  held  on  Au^ist  29, 1989;  requests 
to  present  testimony  in  the  hearing  must 
be  received  on  or  before  4:00  pm  August 
21, 1989. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr.  W. 
Russell  Campbell,  Acting  Director,  Big 
Stone  Gap  Field  Office  at  the  first 
address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address. 

Copies  of  the  Virginia  program, 
proposed  amendments  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  review  at  the 
locations  listed  below  during  normal 
business  hours  Monday  through  Friday, 
excluding  holidays. 

Each  requestor  may  receive,  free  of 
charge,  one  single  copy  of  the  proposed 
amendments  by  contacting  the  OSMRE 
Big  Stone  Gap  Field  Office: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Big  Stone  Gap  Field 
Office,  P.O.  Box  •26.  Powell  Valley 
Square  Shopping  Center,  Room  220, 
Route  23,  Big  Stone  Gap,  Virginia 
24219,  Telephone  (703)  523-4303 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Administrative 
Record  Office,  Room  5315, 1100  L 


Street  NW..  Washington,  DC  20240, 
Telephone  (202)  343-^92 
Virginia  Division  of  Mined  Land 
Reclamation,  P.O.  Drawer  U,  622 
Powell  Avenue,  Big  Stone  Gap, 
Virginia  24219,  Telephone  (703)  523- 
2925. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Russell  Campbell,  Acting 
Director,  Big  Stone  Gap  Field  Office, 
Telephone  (703)  523-4303. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Information  pertinent  to  the 
general  background  and  revisions  to  the 
proposed  permanent  program 
submission,  as  well  as  the  Secretary's 
findings,  the  disposition  of  comments 
and  a  detailed  explanation  of  the 
conditions  of  approval  can  be  found  in 
the  December  15, 1981,  Federal  Register 
(46  FR  61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  proposed  amendments  are 
identified  at  30  CFR  946.12, 946.13. 
946.15,  and  946.16.         1 

II.  Discussion  of  Proposed  Amendments 

By  letter  dated  June  30, 1989, 
(Achninistrative  Record  No.  VA-728) 
Virginia  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Part  of  Uie  proposed 
amendment  was  submitted  in  response 
to  an  October  28, 1988,  letter  from 
OSMRE  (Administrative  Record  No. 
VA-711)  in  accordance  with  30  CFR  Part 
732  requiring  certain  provisions  of  the 
State  program  to  be  updated  for 
consistency  with  the  Federal  regulations 
promulgated  through  June  15, 1988. 
Additionally,  Virginia  has  included  as 
part  of  the  proposed  amendment 
clarifications  to  existing  rules  where 
difficulties  have  been  experienced  in 
their  application.  A  brief  description  of 
the  proposed  changes  are  outlined 
below. 

Virginia  proposes  to  amend:  Section 
480-03-19.780.14(0],  Operation  Plan: 
Maps  and  Plans;  section  480-03- 
19.773.15(c](12),  Review  of  Permit 
Applications;  sections  480-03- 
19.779.19(b)  and  783.19(b).  Vegetation 
Information;  sections  460-03- 
19.779.20(a).  (b).  (c)(l-3)  and  783.20(a), 
(b).  (c)(l-3).  Fish  and  Wildlife  Resources 
Information;  Part  480-03-19.780.16 
(entirety)  and  784.21  (oitirety).  Fish  and 
Wildlife  Information;  sections  480-03- 
19.816.97(b).  (e)(4)  and  817.97(b),  (e)(4). 
Protection  of  Fish.  Wildlife,  and  Related 
Environmental  Values;  Part  480-03- 
19.646,  Individual  Civil  Penalties:  section 
480-03-19.846.2.  Definitions:  Sections 
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480-03-19.846.12(a),  (b),  When  an 
Individual  Civil  Penalty  May  Be 
Assessed;  sections  480- 
03.19.846.14(a)(l-^)  and  (b).  Amount  of 
Individual  Civil  Penalty;  sections  480- 
03-19.846.17(8)  and  (b)(l-3].  Assessment 
of  an  Individual  Civil  Penalty;  sections 
480-03-19.846.18(8).  (b)  and  (c)(l-2). 
Penalty  Payment;  sections  480-03- 
19.784.20(b)  and  (d-h).  Subsidence 
Control  Plan;  Sections  480-03- 
19.700.11(b)  and  (c),  Applicability; 
sections  48a-03-19.764.15{a)(l),  (b)(2) 
and  (b)(3),  Initial  Processing, 
Recordkeeping,  and  Notification 
Requirements;  sections  480-03- 
19.840,ll(g){l-l]  and  (h)(l-2), 
Inspections  by  the  Division,  section  480- 
03-19.843.22,  Enforcement  Actions  at 
Abandoned  Sites;  sections  480-03- 
13.785.14(c)(l)(iii)(G)  and  (c)(l)(iv). 
Mountaintop  Removal  Mining,  and 
cection  48O-03-19.801.17(d](4)(i),  Bond 
Release  Notificetion. 

III.  Public  Comments  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Virginia 
'  satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendment  is  deemed  adequate,  it  will 
become  part  of  the  Virginia  program. 

Written  Comments 

Written  conunents  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Big  Stone  Gap 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaldng  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
contact"  by  close  of  business  on 
August  21, 1989.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatiy  assist  the  transcriber. 
Pubmission  of  written  statements  in 
sdvance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
thti  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Parsons  in  the  audience  who  have  not 
been  scheduled  to  cominent,  and  who 
wish  to  do  so,  will  be  heard  following 


those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  public 
bearing,  may  be  held. 

Persons  wishing  to  meet  with  OSMRE 
representatives  to  discuss  the  proposed 
amendment  may  request  a  meeting  at 
the  Big  Stone  Gap  Field  Office  by 
contacting  the  person  fisted  under  "FOR 
niRTHER  information  CONTACT'.  All 
such  meetings  will  be  open  to  the  public 
and,  if  possible,  notices  of  meetings  will 
be  posted  in  advance  at  the  locations 
listed  under  "ADDRESSES".  A  written 
summary  of  each  public  meeting  will  be 
made  part  of  the  Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  ]uly  19, 1989. 
Ronald  C  Reckar, 

Acting  Assistant  Director,  Eastern  Field 
Operations. 

(FR  Doc.  89-18249  Filed  8-3-89;  8:45  am] 
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PANAMA  CANAL  COMMISSION 
35  CFR  Parts  133  and  135 

RIN  3207-AA04 

Tolls  for  Use  of  Canal  and  Rules  for 
Measurement  of  Vessels 

agency:  Panama  Canal  Commission. 
ACTION:  Proposed  rule;  recommendation 
to  the  President. 

summary:  The  Panama  Canal 
Commission  proposes  an  increase  of 
approximately  9.8%  in  the  rates  of  tolls 
to  become  effective  October  1. 1989.  The 
Commission  anticipates  that  in  fiscal 
year  1990  it  will  experience  a  significant 
deficit  created  by  a  trend  of  traffic 
growth  revenue  inadequate  to  absorb 
cost  increases  due  to  inflation  and  other 
factors.  The  proposed  increase  is 
necessary  to  comply  with  the 
requirements  that  tolls  be  set  to  produce 
revenues  sufficient  to  cover  all  costs  of 
maintenance  and  operation  of  the 
Panama  Canal,  including  capital  for 
plant  replacement  expansion  and 
improvements.  In  addition,  certain 
revisions  to  the  rules  of  measurement  of 
vessels  for  use  of  the  Panama  Canal  are 
also  proposed  in  order  to  simplify  the 
Commission's  measurement  procedures 
and  bring  them  in  line  with  industry 


standards.  Tliese  revisions  will  have  a 
minima!  impact  on  the  amount  of  tolls 
collected. 

DATES:  Proposed  effective  date:  October 
1,1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Rhode.  Jr.,  Assistant  to  the 
Chaiiman  and  Secretary.  Panama  Canal 
Commission.  2000  L  Street.  NW..  Suite 
550.  Washington,  DC  20036-4996. 
Telephone:  (202)  634-6441. 

SUFFLEMENTARY  INFORMATION:  Section 

1602(b)  of  the  Panama  Canal  Act  of 
1979,  as  amended,  22  U.S.C.  3792(b). 
requires  that  Canal  tolls  be  prescribed 
at  rates  calculated  to  produce  revenues 
to  cover,  as  nearly  as  practicable,  all 
costs  of  maintaining  and  operating  the 
Panama  Canal  and  the  facilities  and 
appurtenances  related  thereto,  and 
capital  for  plant  replacement, 
expansion,  and  improvements.  The  rates 
of  tolls  for  use  of  the  Panama  Canal 
were  last  increased  on  March  12. 1983 
by  9.8%.  The  rates  placed  in  effect  at 
that  time  have  proven  adequate  to 
provide,  in  the  aggregate,  sufficient 
revenues  to  cover  all  operating  and 
capital  costs  of  the  Canal  through  1988, 
but  the  Commission  has  recorded  minor 
deficits  in  the  last  two  fiscal  years. 

While  the  deficits  have  been  minor, 
they  point  to  a  trend  of  traffic  growth 
revenues  inadequate  to  absorb  cost 
increases  due  to  inflation  and  other 
factors.  Commission  projections  indicate 
that  this  trend  will  continue  and,  in  fact, 
worsen  despite  management  efforts  to 
reduce  costs  and  increase  productivity 
to  the  maximum  extent  possible.  This 
growing  imbalance  between  inflation 
and  traffic  growth  underlies  the  more 
serious  loss  projected  for  this  year  and 
the  clear  need  for  placing  a  toU  rate 
increase  in  effect  in  fiscal  year  1990. 

In  addition  to  the  toll  rate  increase, 
certain  revisions  are  recommended  to 
the  "Rules  of  Measurement  of  Vessels 
for  the  Panama  CanaL"  These  proposed 
rhanges  are  designed  to  simplify  the 
Commission's  measurement  procedures 
and  bring  them  in  line  with  industry 
standards.  These  amendments  would 
have  a  minimal  impact  on  the  amount  of 
tolls  collected. 

The  proposed  changes  would  amend 
35  CFR  Parts  133  and  135  as  follows: 

(a)  Amend  S  135.285  to  increase  die 
size  limitation  from  thirty  to  thirty-four 
inches  on  manholes  serving  water 
ballast  spaces. 

(b)  Amend  §  133.34  to  eliminate  the 
requirement  that  fuel  carried  not  exceed 
125%  of  the  engine  room  for  obtaining 
the  ballast  rate. 

(c)  Amend  {  135.352  to  efiminate  die 
requirement  to  separately  measure  the 
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portion  of  engine  room  space  dedicated 
to  propulsion  power  for  purposes  of 
calculating  the  125%  factor  above. 

Section  1604  of  the  Panama  Canal  Act 
of  1979,  as  amended,  22  U.S.C.  3794, 
establishes  the  procedures  that  the 
Panama  Canal  Commission  must  follow 
in  proposing  a  toll  rate  increase  or 
changes  in  the  rules  for  measurement  of 
vessels.  Those  procedures  have  been 
supplemented  by  regulations  in  35  CFR 
Part  70,  which  in  addition,  provide 
interested  parties  with  instructions  for 
participating  in  the  process  governing 
changes  in  ue  rates  of  tolls  or  rules  of 
measurement 

Pursuant  to  the  statute  and 
regulations,  on  lune  1, 1989,  an  advance 
notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  [54  FR 
23493]  recommending  changes  in  tiie 
rules  of  measurement  and  a  9.8% 
increase  in  the  rates  of  Canal  tolls,  to 
become  effective  October  1, 1989.  At 
that  time,  a  written  analysis  showing  the 
basis  and  justification  for  the  proposed 
toll  increase  was  made  available  to 
interested  parties.  The  analysis  stated 
that  ihe  increase  was  necessary 
because,  by  October  1,-1989,  the  Canal 
Commission  would  experience  a 
significant  deficit  created  by  a  trend  of 
traffic  growth  revenue  inadequate  to 
absorb  cost  increases  due  to  inflation 
and  other  factors. 

Written  comments  were  solicited  and 
received  from  interested  parties,  and  a 
public  hearing  was  held  in  Washington, 
DC  on  July  6, 1989.  The  views  presented 
by  the  interested  parties,  as  well  as 
other  relevant  information,  were 
considered  by  the  Supervisory  Board  of 
the  Commission  at  its  quarterly  meeting 
of  July  1989.  On  July  28. 1989.  the  Board 
voted  to  recommend  to  the  President 
that  the  measurement  changes  and  the 
proposed  9.8%  increase  be  implemented 
on  October  1, 1989.  A  complete  record  of 
the  proceedings  since  initiation  of  the 
proposals,  including  the  data,  views  and 
arguments  submitted  by  interested 
parties,  will  be  forwarded  to  the 
President  with  the  Commission's 
recommendation.  In  considering  the 
proposal,  the  President  may  approve, 
disapprove  or  modify  the 
recommendation  of  die  Commission. 
The  final  rule,  approved  and  published 
by  the  President,  will  be  effective  no 
earlier  than  thirty  days  from  the  date  of 
publication  in  the  Federal  Register. 

This  proposed  rulemaking  does  not 
constitute  a  "major  rule"  as  defined  in 
section  l(b]  of  Executive  Order  12291, 
dated  February  17. 1981.  Analysis  of  the 
proposed  toll  increase  and  of  the 
measurement  changes  indicates  that  it 
will  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 


cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions,  or  (3] 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

A  review  of  the  environmental  effect 
of  the  proposed  increase  in  the  rates  of 
tolls  and  die  proposed  measurement  rule 
changes  concludes  that  the  proposals 
are  not  major  Federal  actions  which  will 
have  a  significant  effect  on  the  quality 
of  the  environment;  therefore,  pursuant 
to  Executive  Order  12114,  dated  January 
4, 1979.  an  environmental  analysis  is  not 
required.  Furthexmore.  the  Regulatory 
Flexibility  Act  is  inapplicable,  since  this 
regulation  is  one  relating  to  "rates"  or 
"practices  relating"  thereto  (5  U.S.C.  601 
(2)). 

list  of  Subjects  in  35  CFR  Parts  133  and 
135 

Panama  Canal,  Vessels. 

Accordingly,  it  is  proposed  that  35 
CFR  Parts  133  and  135  be  amended  to 
read  as  follows. 

PART  133~TOLLS  FOR  USE  OF 
CANAL 

1.  The  authority  citation  for  Part  133 
continues  to  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.$.C.  3791;  E.0. 12215, 45  FR 
36043. 


2.  Section  133.: 
follows:  I 


is  revised  to  read  as 


S  133.1    Rates  of  toN. 

The  following  rates  of  toll  shall  be 
paid  by  vessels  using  the  Panama  Canal: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  of  cargo,  $2.01  per  net  vessel 
ton  of  100  cubic  feet  each  of  actual 
earning  capacity — that  is,  the  net 
tonnage  determined  in  accordance  with 
Part  135  of  this  chapter. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo,  $1.60  per  net  vessel 
ton. 

(c)  On  other  floating  craft  including 
warships,  other  than  transports,  colliers, 
hospital  ships,  and  supply  ships,  $1.12 
per  ton  of  displacement. 

3.  Section  133.34  is  revised  to  read  as 
follows: 

9133.34   ToHs  for  vessels  in  baliast 

In  order  for  a  vessel  to  secure  the 
reduced  rate  of  loll  for  vessels  in  ballast, 
it  may  not  be  carrying  any  passengers  or 


cargo  nor  any  fuel  for  its  own 
consumption  in  a  quantity  which 
exceeds  the  spaces  on  the  vessel  which 
are  available  for  the  carriage  of  fuel  (i.e.. 
the  actual  volume  of  tanks  or  fixed 
compartments,  including  settling  tanks, 
used  for  the  storage  of  lubricating  oil  or 
fuel,  which  spaces  carmot  be  used  to 
stow  cargo  or  stores  and  which  have 
been  certified  by  official  marking  to  be 
spaces  for  the  vessel's  own  fuel). 

PART  135— RULES  FOR 
MEASUREMENT  OF  VESSELS 

4.  The  authority  citation  for  Part  135  is 
revised  to  read  as  follows: 

Authority:  Issued  under  authority  of  the 
President  by  22  U.S.C.  8791;  EO.  12215;  45  FR 
36043. 

5.  Section  135.285  s  revised  to  read  as 
follows: 

S  135.285    Water  ballast  spaces,  deducted. 

(a)  Water  ballast  spaces,  other  than 
spaces  in  the  vessel's  double  bottom, 
shall  be  deducted  if  they  are  adapted 
and  used  only  for  water  ballast,  have  for 
entrance  only  ordinary  circular  or  oval 
manholes  whose  greatest  diameter  does 
not  exceed  thirty-four  inches  (864  mm), 
and  are  not  available  for  the  carriage  of 
cargo,  stores,  or  fueL  Spaces  that  would 
otherwise  qualify  as  water  ballast 
except  that  they  are  also  sued  for  fuel 
for  the  vessel's  own  use  shall  be 
regarded  as  part  of  the  vessel's  fuel 
space  as  defined  in  (  135.390  of  this 
part. 

(b)  Tonnage  of  tanks  may  be  obtained 
by  using  liquid  capacity  times  the 
conversion  factor  with  one-sixth  off  for 
frames  in  case  of  peak  tanks  and  one- 
twelfth  off  in  case  of  wings  or  deep 
tanks  when  they  cannot  be  readily 
measured. 

6.  Section  135.352  is  revised  to  read  as 
follows: 

§  135.352    Definition  of  phrase  "space 
occupied  by  engine  reoms". 

The  space  occupied  by  engine  rooms 
is  defined  as  that  occupied  by  the  engine 
room  itself  and  the  boiler  room,  together 
with  the  spaces  strictiy  required  for  the 
working  of  the  engines  and  boilers.  In 
addition  to  those,  included  are  the 
spaces  taken  up  by  the  shaft  trunks  in 
vessels  with  screw  propellers,  the 
spaces  which  enclose  the  futmels,  and 
the  casings  necessary  for  the  admission 
of  light  and  air  into  the  engine  room  to 
the  extent  that  such  spaces  are  located 
below  the  upper  deck  (as  defined  in 
§§  135.61  through  135.63  of  this  part]  or 
below  a  deck  with  openings.  These  are 
usually  designated  as  tonnage  openings, 
which  may  be  so  closed  as  to  permit  the 
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carriage  of  cargo  or  stores  under  the 
deck  or  a  portion  thereof.  This  definition 
also  covers  donkey-engine  and  boiler 
spaces  when  the  donkey-engine  and 
boiler  are  situated  within  the  boundary 
of  the  main  engine  room,  or  of  the  light 
and  air  casing  above  it  and  when  they 
are  used  in  connection  with  the  main 
machinery  for  propelling  the  vessel. 
When  the  shafts  of  screw  propellers 
pass  through  open  spaces  not  enclosed 
within  tunnels,  the  spaces  allowed  in 
lieu  of  tunnels  must  be  of  reasonable 
dimensions  suitable  for  the  vessel  in 
question.  When  a  portion  of  the  space 
within  the  boimdary  of  the  engine  or 
boiler  room  is  occupied  by  a  tank  or 
tanks  for  the  storage  of  fresh  v/ater, 
lubricating  oil,  or  fuel, .including  settling 
tanks,  the  space  considered  to  be  within 
the  engine  room  shall  be  reduced  by  the 
space  taken  up  by  such  tanks. 
Installations  not  strictiy  required  for  the 
working  of  the  engines  or  boilers  but 
that  would  otherwise  qualify  as  a 
deduction  under  §S  135.271  through 
135.285  of  this  part  may  be  left  in  and 
included  in  the  engine  room 
measurement. 

Dated:  July  27, 1989. 
Michael  Rhode,  Jr., 

Assistant  to  the  Chairman  and  Secretary. 
[FR  Doc.  89-18212  Filed  6-^-69;  8:45  am] 

BIUJNO  CODE  3C40-04-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AL-025;  FRL-3624-5] 

Approval  and  Promulgation  of 
Implementation  Plant;  AlalKitna  State 
Regulation  For  Prevention  of 
Significant  Deterioration  (PSD) 

AOENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  In  tiiis  action,  EPA  is 
proposing  disapproval  of  a  revision  to 
the  Alabama  State  Implementation  Plan 
(SIP)  which  was  submitted  to  EPA  on 
June  29, 1988.  Alabama's  revision 
deletes  part  (2)  of  the  definition  of 
"Significant"  in  S  16.4.2(w]  of  Chapter 


18.  This  deletion  makes  the  definition 
inconsistent  with  the  federal  definition 
contained  in  40  CFR  51.166(b)(23](ii]. 
Since  such  significance  provisions  are 
still  contained  in  the  Federal 
requirements,  the  deletion  of 
§  16.4.2(w](2)  is  not  acceptable. 
Therefore,  EPA  is  proposing  to 
disapprove  it. 

DATES:  To  be  considered,  comments 
must  reach  us  on  or  before  September  5, 
1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Rosalyn  D.  Hughes  of 
EPA  Region  IVs  Air  Programs  Branch 
(see  EPA  region  FV  address  below). 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 
EPA  Region  IV,  Air  Programs  Branch, 

345  CourUand  Sti^et,  NE..  Atianta, 

Geoi:gia  30365 
Alabama  Department  of  Environmental 

Management,  1751  Congressman 

William  L  Dickinson  Drive, 

Montgomery,  Alabama  36130. 
FOR  FURTHER  INFORMATION  CONTACT. 
Rosalyn  D.  Hughes,  Air  Programs 
Branch,  EPA  Region  IV,  at  the  above 
address  and  telephone  number  (404] 
347-2864  or  FTS  257-2864. 
SUPPLEMENTARY  INFORMATION:  On 

December  5, 1974,  EPA  pubUshed 
regulations  for  the  prevention  of 
significant  deterioration  of  air  quality 
(PSD)  under  the  1970  version  of  the 
Clean  Air  Act.  These  regulations 
established  a  program  for  protecting 
areas  with  air  quality  better  than  the 
National  Ambient  Air  Quality  Standards 
(NAAQS).  The  Clean  Air  Act 
Amendments  of  1977  changed  the  1970 
Act  and  EPA's  regulations  in  many 
respects,  particularly  with  regard  to 
PSD.  In  addition  to  mandating  certain 
changes  to  EPA's  PSD  regulations 
immediately,  the  new  Clean  Air  Act,  in 
sections  160-169,  contained 
comprehensive  new  PSD  requirements. 
These  new  requirements  were  to  be 
incorporated  by  states  into  their 
implementation  plans. 

On  June  19, 1978  (43  FR  26380),  and 
August  7, 1980  (45  FR  52676).  EPA 
promulgated  guidance  to  assist  states  in 
preparing  State  Implementation  Plan 


(SIP)  revisions  meeting  the  new 
requirements.  Alabama  submitted  such 
revisions  on  January  29, 1981,  and  EPA 
approved  them  on  November  10, 1981 
(48  FR  55517). 

On  June  29, 1988.  the  State  of 
Alabama  submitted  to  EPA  a  revision  to 
its  EPA-approved  PSD  regulations  which 
was  the  subject  of  a  public  hearing  on 
March  21. 1988.  EPA  had  commented  on 
the  revision  and  found  it  to  be  deficient 
for  the  following  reason: 

Chapter  16,  Rule  16.4.2(w)— EPA  cannot 
allow  the  deletion  of  part  (2)  of  the  definition 
of  "significant"  in  rule  16.4.2{w).  Such 
deletion  makes  the  definition  inconsistent 
with  the  Federal  definition  contained  in  40 
CFR  51.186(b)(23)(ii).  Since  part  (2)  is 
intended  to  include  other  emission  rates 
"subject  to  regulation  under  the  Clean  Air 
Act"  that  are  "not  Usted  in  subparagraph 
(w)(l),  "the  deletion  of  part  (2)  would  exclude 
these  emission  rates,  malung  Uie  definition 
incomplete. 

Proposed  Action:  Wfii.  has  concluded 
that  the  revision  to  Alabama's 
regulation  for  prevention  of  significant 
deterioration  does  not  meet  the 
requirements  of  40  CFR  51.166(b)(23](ii). 
Therefore.  EPA  is  proposing  disapproval 
of  the  Alabama  revision. 

Under  5  U.S.C.  Section  605(b].  I  certify 
that  this  disapproval  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  serves  merely  to  make  the 
State's  PSD  regulations  consistent  with 
existing  federal  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  die  Federal  Register  on 
January  19. 1989  (54  FR  2214-^225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations. 

Dated:  July  7, 1989. 
Lee  A.  DeHihns  m. 
Acting  Regional  Administrator. 
(FR  Doc  89-18257  FUed  8-9-89;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  mies  or 
proposed  rules  ttwt  are  applicabte  to  the 
pijt)lic.  Notices  of  hearings  and 
investigations,  comnrtittee  meetings,  agency 
decisions  and  mlings,  delegations  of 
auttxxity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  m  this  section. 


DEPARTMENT  OF  COMMERCE 

Buraau  of  th«  Census 

1990  Csnsus;  Cutoff  Dates  for 
Recognition  of  Boundary  Ctianges 

agency:  Bureau  of  the  Census. 

Commerce. 

action:  Notice. 


;  On  July  8, 1986,  the  Bureau  of 
the  Census,  U.S.  Department  of 
Commerce,  published  in  the  Federal 
Register,  Vol.  51.  No.  130,  cutoff  dates 
for  recognition  of  boundary  changes 
received  as  a  result  of  the  1990 
Boundary  and  Annexation  Survey. 
These  dates  reflect  the  timing  of  the  1990 
Census  of  Population  and  Housing.  In 
order  to  increase  public  awareness  of 
these  cutoff  dates,  the  Bureau  of  the 
Census  wishes  to  restate,  without 
change,  this  information.  The  Bureau  of 
the  Census  compiles  information  about 
the  boundaries  for  American  Indian  and 
Alaska  Native  areas  in  other  programs. 
It  uses  the  same  effective  and  reporting 
dates  for  these  boundaries. 
KM  puhther  information  contact. 
Robert  W.  Marx.  Chief,  Geography 
Division,  Bureau  of  the  Census,  (301) 
763-5636. 

SUPPUMENTAIIV  INFORMATION:  For  the 
tabulation  and  publication  of  data  from 
the  1990  Census  of  Population  and 
Housing,  the  Bureau  of  the  Census  will 
recognize  only  those  boundaries  legally 
in  effect  on  January  1, 1990  that  have 
been  reported  officially  to  the  Bureau  of 
the  Census  no  later  than  March  1, 1990. 
The  Bureau  of  the  Census  enumerates 
respondents  on  the  date  of  the  decennial 
census  as  residing  within  the  legal  limits 
of  mimicipalities,  county  subdivisions, 
coimties,  states,  and  equivalent  areas  as 
those  limits  exist  on  January  1, 1990. 

For  the  purposes  of  the  Boundary  and 
Annexation  Survey,  the  Bureau  of  the 
Census  defines  "municipalities"  and 
"county  subdivisions"  to  include  the 


areas  identified  as  incorporated  places 
(such  as  cities  and  villages]  and  minor 
civil  divisions  (such  as  townships  and 
magisterial  districts).  A  more  complete 
description  appears  on  pages  Al  and  A2 
of  1980  Census  of  Population,  Volume  1, 
Chapter  A. 

The  Bureau  of  the  Census  will  not 
recognize  changes  in  boundaries  that 
become  effective  after  January  1, 1990  in 
taking  the  1990  Decennial  Census;  the 
Bureau  of  the  Census  will  enumerate  the 
residents  of  any  area  that  are 
transferred  to  another  jurisdiction  after 
that  date  and  report  them  for  the  1990 
census  as  residents  of  the  area  in  which 
they  resided  on  January  1, 1990.  The 
Bureau  of  the  Census  will  not  recognize 
in  the  data  tabulations  prepared  for  the 
1990  census  changes  occurring  on  or 
before  January  1, 1S90,  but  not  submitted 
officially  to  the  Bureau  of  the  Census 
imtil  after  March  1, 1990  except  as 
necessary  to  conduct  decennial  census 
operations. 

(Sections  70.1,  70.2  and  70.3  of  the 
Cutoff  for  Recognition  of  Boundary 
Changes  for  the  1900  Census  (13  U.S.C 
4;  32  FR 15154);  and  Department  of 
Commerce  Organitational  Order  35-2A 
(40  FR  42765). 

Dated:  August  1. 1989.  . 
C.  L  Kincannon, 

Deputy  Director,  Bureau  of  the  Census. 
[FR  Doc.  89-18272  Filed  8-3-89;  8:45  am] 

BILUNO  CODE  3S10-07-a 


Foreign  Trade  Zones  Board 
[Docket  13-89] 

Foreign-Trade  Zone  68— El  Paso,  TX; 
Application  for  Sebzone;  Farah 
Apparel  Plant 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  El  Paso,  Texas, 
grantee  of  FTZ  68,  requesting  special- 
purpose  subzone  status  for  the  apparel 
processing  plant  of  Farah  Incorporated 
(Farah)  located  in  El  Paso,  Texas,  within 
the  El  Paso  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  July  21, 1989. 

The  Farah  facility  (25  acres)  is  located 
at  889  Gateway  West  within  a  43-acre 
industrial  park  complex  at  Interstate  10 


and  Hawkins  Boulevard  in  the  City  of  El 
Paso.  The  plant  employs  some  200 
persons  and  is  used  to  design  and  cut 
mostly  domestic  fabric,  and  to  receive 
and  distribute  foreign  wearing  apparel. 
The  majority  of  the  pieces  cut  at  the 
plant  are  shipped  to  factories  (twin- 
plants)  in  Mexico  or  Cbsta  Rica  to  be 
sewn  into  finished  garments.  Upon 
return  to  the  United  States,  the  garments 
are  subject  to  applical)le  duties  and 
quotas.  j 

The  application  indicates  that  Farah 
would  only  use  zone  procedures  for  the 
storage  of  finished  apparel.  Farah  would 
make  Customs  entry  for  consumption  on 
any  foreign  textiles  or  textile  products 
prior  to  processing  that  would  result  in  a 
transformation  in  the  tone.  This  would 
preclude  the  cutting  of  foreign  cloth 
under  zone  procedures. 

Zone  procedures  would  allow  Farah 
to  defer  duty  payments  on  foreign 
finished  wearing  apparel  while  the  items 
are  stored  at  the  plant  Subzone  status 
will  also  allow  the  company  to  take 
advantage  of  an  exemption  from  state/ 
local  inventory  tax.  The  application 
indicates  that  zone  savings  will  improve 
the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  an  examiners  committee 
has  been  appointed  to  investigate  the 
application  and  report  to  the  Board.  The 
committee  consists  ofi  John  J.  Da  Ponte, 
Jr.  (Chairman),  Director,  Foreign-Trade 
Zones  Staff,  U.S.  Department  of 
Commerce,  Washington,  DC  20230;  Paul 
Rimmer,  Deputy  Assistant  Regional 
Commissioner,  U.S.  Customs  Service. 
Southwest  Region,  5860  San  Felipe 
Street,  Houston,  Texas  77057-3012;  and. 
Lt.  Colonel  Steven  M.  Dougan,  District 
Engineer,  U.S.  Army  Engineer  District 
Albuquerque.  P.O.  Bck  1580. 
Albuquerque,  New  Mexico  87103-1580. 
Comments  concerning  the  proposed 
subzone  are  invited  in  writing  from 
interested  parties.  They  shall  be 
addressed  to  the  Board's  Executive 
Secretary  at  the  address  below  and 
postmarked  on  or  before  September  22. 
1989. 

A  copy  of  the  application  is  available 
for  public  inspection  at  each  of 
following  locations:  | 

Office  of  the  District  birector.  U.S. 
Customs  Service.  P.O.  Box  9516.  El 
Paso.  TX  79985. 
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Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room  2835, 
14th  &  Pennsylvania  Ave.,  NW., 
Washington,  DC  20230. 

Dated:  July  28, 1989. 
Dennis  PucdneUi, 
Acting  Executive  Secretary. 
[FR  Doc.  89-18186  Filed  8-3-89;  8:45  am] 

BIUJNG  CODE  3510-OS-M 


International  Trade  Administration 

[A-427-098] 

Anhydrous  Sodium  Metasilicate  From 
France  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  International  Trade 

Administration/Import  Administration, 

Commerce. 

action:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by 
the  respondent,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasiUcate  from  France.  "The 
review  covers  one  exporter  of  this 
merchandise  to  the  United  States,  Rhone 
Poulenc  Chimie  de  Base  ("Rhone 
Poulenc"),  and  the  period  January  1, 
1988  through  December  31, 1988.  There 
were  no  known  shipments  of  this 
merchandise  to  the  United  States  by 
Rhone  Poidenc  during  the  period. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECnVE  date:  August  4, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marquita  Steadman  or  Chip  Hayes, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-1130. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  26. 1988,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (53  FR 
43251)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  anhydrous 
sodium  metasilicate  from  France  (46  FR 
1667.  January  7. 1981).  The  respondent, 
Rhone  Poulenc  Chimie  de  Base, 
requested  in  accordance  with 
S  353.53a(a)  of  the  Commerce 
Regualtions  (1988)  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumping 
duty  administrative  review  on  M^ch  8, 


1989.  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classiHcation  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seg.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classi^ed  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  the  review  are 
shipments  of  anhydrous  sodium 
meta8ilicate,,a  crystalline  silicate 
(Na2SiOs)  which  is  alkaline  and  readily 
soluble  in  water.  Applications  include 
waste  paper  de-inking,  ore-flotation, 
bleach  stabilization,  clay  processing, 
medium  or  heavy  duty  cleaning,  and 
compounding  into  other  detergent 
formulations.  During  the  review  period 
such  merchandise  was  classified  under 
item  number  421.3400  of  the  Tariff 
Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classified  under  HTS  item 
numbers  2839.11.00  and  2839.19.00.  The 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  exporter  of 
French  anhydrous  sodium  metasiUcate, 
Rhone  Poulenc,  and  the  period  January 
1, 1988  through  December  31, 1988.  There 
were  no  known  shipments  of  this 
merchandise  by  Rhone  Poulenc  to  the 
United  States  during  the  period  and 
there  are  no  known  unliquidated  entries. 

Preliminary  Results  of  the  Review 

Because  there  were  no  shipments 
during  this  review,  we  based  our  margin 
determination  on  the  last  margin  found 
for  Rhone  Poulenc  in  this  proceeding 
which  was  also  the  margin  calculated  in 
the  less  than  fair  value  investigation, 
and  we  preliminarily  determine  that  the 
following  margin  exists: 


Manufacturer/exporter 

Time  period 

Margin 
(percent) 

1/80-12/88 

1 60 

'  No  shipments  during  (tie  period. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of  the 
date  of  publication.  Any  hearing,  if 


requested,  will  be  held  44  days  after  the 
date  of  publication  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  or  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

As  provided  for  by  §  353.22(c)(10)  of 
the  Commerce  Regulations  published  in 
the  Federal  Register  on  March  28, 19^ 
(54  FR  12742)  to  be  codified  at  19  CFR 
353.22(c)(10),  the  Department  shall 
require  a  cash  deposit  of  estimated 
antidumping  duties  of  60  percent  for 
Rhone  Poulenc.  For  any  future  entries  of 
this  merchandise  from  a  new  exporter, 
not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  occurred  after  December  31, 
1988  and  who  is  unrelated  to  the 
reviewed  firm,  a  cash  deposit  of  60 
percent  shall  be  required.  These  deposit 
requirements  are  effective  for  all 
shipments  of  French  anhydrous  sodium 
metasilicate  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  §  353.22  of  the  Commerce 
Regulations. 

Dated:  July  27. 1989. 
Eric  I.  Garfinkd, 

Assistant  Secretary  for  Import 

A  dministration. 

[FR  Doc.  89-18187  FUed  8-3-89;  8:45  am] 

nUJNG  COOE  3S10-DS-M 


[A-588-016] 

Ferrite  Cores  (of  the  Type  Used  In 
Consumer  Electronic  Products)  From 
Japan;  Termination  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administrative/Import  Administration, 
Commerce. 

ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  April  28, 1989,  the 
Department  of  Commerce  initiated  an 
administrative  review  of  the 
antidumping  finding  on  ferrite  cores  (of 
the  type  used  in  consumer  electronic 
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products)  from  lapan.  The  Department  ia 
now  terminating  diat  review. 

Badcgroond:  On  ^ril  28, 19B9  the 
Department  of  Commerce  published  a 
notice  of  initiation  of  admiiiistrative 
review  of  the  antidumping  finding  on 
ferrite  cores  (of  the  type  used  in 
consumer  electronic  products]  form 
Japan  (54  FR 18320).  That  notice  stated 
that  we  wmdd  review  Taiyo  Yuden  Co., 
Ltd.  for  the  period  March  1, 1988  through 
February  28, 1989. 

Taiyo  Yuden  subsequently  withdrew 
its  request  for  review  on  June  27, 1989. 
As  a  result,  the  Department  is 
terminating  the  review, 
vracnvt  OATC  August  4, 1989. 
FOR  niRTNm  mfONMAnON  CONTACR 

Barbara  Victor  or  Laurie  A.  Lucksinger, 
Office  of  Antidumping  Duty  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC:  telephone:  (202)  377-^222/5253. 
8UPPLEMENTARV  MFORMATION:  This 
notice  is  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1675  (a)(1))  and  S  353.22  of  the 
Commerce  Department's  regulations 
published  in  the  Federal  Register  on 
March  28, 1989  (54  FR  12742)  (to  be 
codified  at  19  CFR  353.22). 

Dated:  July  27, 1969 
Eric  I.  Garfinkel, 
ABsistant  Secretary  for  Import 
Administration. 
[FR  Doc  89-18188  Filed  8-3-89;  8:45  am] 

MLUNQ  COM  SBIS-OS-M 


[A-475-802] 

industrial  Beits  and  Components  and 
Parts  Thereof,  Whetlter  Cured  or 
Uncured,  from  Italy,  Antidumping  Duty 
Order  of  Sales  at  Less  Than  Fair  Value; 
Correction 

agency:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  antidumping  duty 

order  of  sales  at  less  than  fair  value; 

correction. 

On  June  14, 1989,  the  Department  of 
Commerce  (the  "Department") 
published  in  the  Federal  Register  [54  FR 
25313]  the  Antidumping  Duty  Order  on 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  imcured, 
fiY)m  Italy. 

On  page  23514,  in  the  first  column,  at 
the  end  of  the  first  complete  paragraph, 
the  following  sentence  was 
inadvertently  excluded:  "This 
investigation  excludes  conveyor  belts 
and  automotive  belts  as  vrell  as  front 
engine  drive  belts  found  on  equipmefnt 
powered  by  internal  combustion 


engines,  including  trucks,  tractors, 
buses,  and  Hft  trucks." 

EFFECTIVE  DATE:  June  14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Apple  or  Mark  Wells,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-1769,  or 
377-3798. 

Dated:  ]uly  27, 1989. 
Eric  I.  Garfinkel,        I 

Assistant  Secretary  far  Import 

Administration. 

[FR  Doc  89-18189  Filad  8-3-69;  8:45  am] 

BILUNQ  CODE  351D-OS-II 


[A-588-8071  1 

Industrial  Belts  ani  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  Japan;  Antidumping 
Duty  Order  of  Sales  at  Less  Than  Fair 
Value;  Correction 

AGENCY:  Import  Administration/ 
International  Trada  Administration, 
Commerce. 

action:  Notice  of  antidumping  duty 
order  of  sales  at  less  than  fair  value; 
correction. 

On  June  14, 1989,  the  Department  of 
Commerce  [the  "Department") 
published  in  the  Federal  Register  [54  FR 
25314)  the  Antidumping  Duty  Order  on 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Japan. 

On  page  25315,  ia  the  first  column,  at 
the  end  of  the  first  complete  paragraph, 
the  following  sentence  was 
inadvertentiy  excluded:  "This 
investigation  excludes  conveyor  belts 
and  automotive  belts  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks." 

EFFECnVE  date:  lone  14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Apple  or  Mark  Wells,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephooe  (202)  377-1769,  or 
377-3798. 


Dated:  July  27. 1989. 
Eric  L  Garfinkel, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  89-18190  FBed  B-a-«9;  8:45  am] 
WLUNQ  cooc  asie-oMi 


[A-559-802] 

industrial  Belts  and  Components  and 
Parts  Thereof,  Whetltor  Cured  or 
Uncured,  From  Singapore; 
Antidumping  Duty  Order  of  Sales  at 
Less  Than  Fair  Value;  Correction 

agency:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  antidumping  duty 

order  of  sales  at  less  than  fair  value; 

correction. 

On  June  14, 1989,  the  Department  of 
Commerce  [the  "Department") 
published  inthe  Federal  Register  (54  FR 
25315]  the  Antidumping  Duty  Order  on 
industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  Singapore. 

On  page  25315,  in  the  third  column,  at 
the  end  of  the  second  paragraph  under 
the  heading  Supplemental  Information, 
the  following  sentence  was 
inadvertently  excluded:  "This 
investigation  excludes  conveyor  belts 
and  automotive  belts  as  well  as  front 
engine  drive  belts  found  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks." 
EFFECTIVE  DATE:  June  14, 1989. 
FOR  FURTHER  mFORMATION  CONTACT. 
Louis  Apple  or  Mark  Wells,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration,  U.S. 
Departinent  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-1769,  or 
377-3798. 

Dated:  July  27. 1989.     | 
Eric  I.  Garifinkel, 

Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  69-18191  Filed  8-3-89;  8:45  air] 

BILLINQ  COOE  3510-OS-«i 


[A-428-e02] 

industrial  Belts  and  Components  and 
Parts  Thereof,  Whether  Cured  or 
Uncured,  From  the  Federal  Republic  of 
Germany;  Antidumpiag  Duty  Order  of 
Sales  at  Less  Than  Ftir  Value; 
Correction 

AGENCY:  Import  Administration/ 

International  Trade  Administration 

Commerce. 

ACTION:  Notice  of  antidumping  duty 

order  of  sales  at  less  than  fair  value; 

correction. 

On  June  14, 1989,  the  Departinent  of 
Commerce  (the  "Department") 
published  in  die  Federal  Register  (54  FR 
25316)  the  Antidumping  Duty  Order  on 
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industrial  belts  and  components  and 
parts  thereof,  whether  cured  or  uncured, 
from  the  Federal  Republic  of  Germany. 
On  page  25316,  in  die  third  column,  at 
the  end  of  the  second  paragraph  under 
the  heading  Supplemental  Information, 
the  following  sentence  was 
inadvertentiy  excluded:  "This 
investigation  excludes  conveyor  belts 
and  automotive  belts  as  well  as  front 
engine  drive  belts  foimd  on  equipment 
powered  by  internal  combustion 
engines,  including  trucks,  tractors, 
buses,  and  lift  trucks." 
EFFECTIVE  DATE:  June  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Apple  or  Mark  Wells,  Office  of 
Antidumping  Investigations, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-1769,  or 
377-3798. 

Dated:  July  27, 1989. 
Eric  1.  Garfinkel, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc  89-18192  Filed  8-3-89,  8:45  am] 

BILUNQ  CODE  S510-OS-M 

[C-357-002] 

Wool  from  Argentina;  Termination  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 

summary:  The  Departinent  of 

Commerce  has  terminated  the 

countervailing  duty  administrative 

review  of  wool  fi-om  Argentina  initiated 

on  May  24, 1989. 

EFFECTIVE  date:  August  4, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sylvia  Chadwick  or  Ilene  Hersher, 
Office  of  Coimtervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-4161. 
SUPPLEMENTARY  INFORMATION:  On  April 

26, 1989,  Hart,  Incorporated,  a  wool 
importer  and  an  interested  party, 
requested  a  countervailing  duty 
administrative  review  of  wool  from 
Argentina  for  the  period  January  1, 1988 
through  December  31, 1988.  No  other 
interested  party  requested  the  review. 
On  May  24, 1989,  the  Department  of 
Commerce  initiated  the  administrative 
review  for  that  period  (54  FR  22465). 
Hart  Incorporated  withdrew  its  request 
for  review  on  July  17, 1989.  As  a  result. 


the  Department  has  determined  to 
terminate  the  review. 

This  notice  is  published  in  accordance 
with  section  355.22(a)(3)  of  the 
Commerce  Regulations  published  in  the 
Federal  Register  on  December  27, 1988 
(53  FR  52354)  (to  be  codified  at  19  CFR 
355.22). 

Dated:  July  28, 1989. 

Richard  W.  Moreland. 

Acting  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  89-18193  Filed  8-3-89;  8:45  am] 

MLUNQ  CODE  3S10-OS-H 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  IMeetIng 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Anchovy  Plan  Development 
Team  will  hold  a  public  meeting  on 
August  25, 1989,  at  10  a.m..  at  die 
National  Marine  Fisheries  Service, 
Southwest  Fisheries  Center,  8604  La 
JoUa  Shores  Drive,  La  JoUa,  CA.  The 
Team  will  begin  developing  a  plan 
amendment  to  the  Council's  anchovy 
fishery  management  plan,  which  would 
provide  for  small  reduction  fishery 
under  special  conditions  when  it 
otherwise  would  be  precluded  by  the 
plan. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2000  SW.  First  Avenue,  Portiand,  OR 
97201;  telephone:  (503)  326-6352. 

Dated:  July  31, 1989. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-18238  Filed  8-3-89;  8:45  am] 

BILUND  COOE  3510-22-M 


South  Atlantic  Fishery  IManagement 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
The  South  Atlantic  Fishery 
Management  Council  will  hold  a  public 
meeting  of  the  Snapper/Grouper 
Advisory  Panel  at  the  Council's 
headquarters  (address  belaw),  beginning 
on  August  21, 1989,  at  1  p.m.,  and 
concluding  on  August  22,  at  noon.  The 
advisory  panel  will  be  requested  to  offer 
input  on  items  for  inclusion  in 
Amendment  #2  to  the  fishery 
management  plan  for  the  snapper/ 
grouper  fishery  of  the  South  Atiantic 
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region.  Topics  for  discussion  include  use 
of  fish  traps,  species  to  be  examined, 
status  of  the  resource,  Special 
Management  Zones,  and  potential 
management  measures  such  as  size 
limits,  bag  limits  and  quotas.  A  detailed 
agenda  will  be  available  to  the  pubUc  on 
or  about  August  4, 1989. 

For  more  information  contact  Carrie 
R.F.  Knight,  Public  Information 
Specialist,  South  Atiantic  Fishery 
Management  Council,  one  Southpark 
Circle,  Suite  306,  Charleston,  SC  29407; 
telephone:  (803)  571-4366. 

Dated:  July  31. 1989. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Service. 

[FR  Doc  89-18239  Filed  8-3-«9: 8:45  am] 

BILUND  COOE  S91»-22-H  . 


[Docket  No.  90643-9143] 

RIN  064S-AC34 

King  and  Tanner  Crab  Fisheries  In  the 
Bering  Sea/Aleutian  islands; 
Correction 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  approval  of  a  fishery 
management  plan;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  notice  of  approval  of  the 
Fishery  Management  Plan  for  the  King 
and  Tanner  Crab  Fisheries  in  the  Bering 
Sea /Aleutian  Islands  published  July  11,  ■ 
1989  [54  FR  29080). 

EFFECTIVE  DATE:  June  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  E.  Baglin,  907-586-7229. 

In  rule  document  89-10236  beginning 
on  page  29080  in  the  issue  of  July  11, 
1989,  make  the  following  correction: 

On  page  29081,  third  column,  third 
complete  paragraph  beginning  with  the 
word  "Restiicting",  line  2,  "Council" 
should  read  "State". 

Dated:  July  28, 1989. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  A  dministrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  89-18179  Filed  8-3-89;  8:45  am] 

BILUttQ  CODE  3510-22-M 

COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AKD  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust  1989  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


SZjM 
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ilCTlOW:  Additions  to  Procnrement  List 

summary:  "nis  action  add«  to 
ProcureBwnt  List  1989  a  oommodity  to 
be  produced  and  services  to  be  provided 
by  workshops  for  the  blind  or  other 
severely  handicapped. 
EFFCcnvi  date:  September  5, 19M. 
ADBRCMEt:  Committeefor  Purchase 
from  the  BKnd  and  Other  Severely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington.  Virginia  2220Z-3S09. 
PON  FURTHER  INTORMATION  CONTACT 
Beverly  Milkman  (703]  557-1145. 
SUPPLEMENTARY  INPORMATKNt  On  April 
4,  June  2  and  lA,  1900,  the  Committee  for 
Purchase  from  the  Mind  and  Other 
Severely  Handicapped  published 
notices  (54  PR  14130.  23684  and  25601]  of 
proposed  additions  to  ftocurement  List 
1988,  which  was  published  on  November 
15. 1988  (53  FR  46018]. 

After  consideration  of  Ae  material 
presented  to  it  concerning  capability  of 
qualified  workshops  to  produce  the 
commodity  and  provide  the  services  at  a 
fair  market  price  and  in4)act  of  the 
addition  on  the  current  or  mgst  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.SI1 46-48c  and  41  CFR  51- 
2.8. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  ftis 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodity  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodity  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following  commodity 
and  services  are  hereby  added  to 
Procurement  List  1989: 

Commodity 
Pole.  Folding  Cot  Insect  Bar  7210-00- 

267-5641 
Services 
Janitorial/Custodial 
Federal  Supply  Service  Depot,  4100 

West  76di  Street,  Chicago,  niinois. 
lanitorial/Costodial 
Buil^ng  891,  Logistics  Systems 

Operations  Center.  Hill  Air  Force 

Base.  Utah. 
Beveriy  L.  KMkmsn. 
Executire  Director. 
[FR  Doc.  80-18270  nkd  6-S-88:  8.-45  am] 


Procurement  List  1989  Proposed 
Additions 

AGENCY:  Cmnmittee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  services  to  be  provided  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

Comments  must  be  received  on  or 
before:  September  5, 1989. 


;  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107. 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-^09. 

FOR  RJRTHER  INFORMATION  CONTACTt 

Beverly  Milkman  (703)  557-1145 

SUPPLEMENTARY  INFORMATION:  This 

notice  ii  published  pursuant  to  41  U.S.C. 
47(a](2)  and  41  (7R  51-2.&  Its  purpose  is 
to  provide  interested  persons  an 
opportiinity  to  submit  comments  on  the 
possiUe  impact  of  tht  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  oU  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  services  ftsted  below  from 
worksho{M  for  the  bind  or  other 
severely  handicapped. 

It  is  proposed  to  add  the  following 
services  to  Prooirement  List  1989,  which 
was  published  on  November  15, 1988  (53 
FR  46018): 
Commissary  Shelf  Stocking,  U.S.  Naval 

Academy,  Annapolis,  Maryland. 
Janitorial/Custodial,  Naval  Propulsion 

Training  Unit  Complex  (NPTU).  Naval 

Weapons  Station.  Charleston.  South 

Carolina. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc  89-18271  Filed  8-3-80;  8:45  am] 


COMiMODiTY  FUTURES  TRADING 
COIMMISSiON 

Chicago  Mercantile  Exchange 
Proposed  Futures  Contract 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  oontract. 

summary:  The  Chicago  Mercantile 
Exchange  ("CME")  has  applied  for 


designation  as  a  contract  market  in 
futures  on  One-Month  LIBOR  (London 
InterBank  Offered  Rate).  The  Director  of 
the  Division  of  Economic  Analysis 
("Division")  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96.  has 
determined  that  publication  of  the 
proposal  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

date:  Comments  must  ba  received  on  or 
before  September  5, 1989. 
ADDRESS:  Interested  peraons  should 
submit  their  views  and  comments  to 
Jean  A  Webb.  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW..  Washington,  DC  20581. 
References  should  be  made  to  the 
CME's  proposed  One-Month  LIBOR 
futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  Sherrod.  Divisiop  of  Economic 
Analysis.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  (202)  254-7227. 
SUPPLEMENTARY  INFORMATION:  Most  of 

the  terms  and  conditions  of  the 
proposed  contract  are  comparable  to  the 
CME's  Three-Month  Eurodollar  futures 
contract.  Copies  of  the  terms  and 
conditions  of  the  proposed  futures 
contract  will  be  available  for  inspection 
at  the  Office  of  the  Secretariat 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW.. 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)]. 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  sho\ila  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 

Secretariat  at  the  Commission's        

headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argument' on  the 
terms  and  condition  of  ^  proposed 
futiffes  contract  or  with  respect  to  other 
materials  sv^mitted  by  the  CME  in 
support  of  tiie  application,  should  send 
such  comments  to  Jean  A  Webb, 


Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC  on  July  31, 1989. 
Steven  Manaster, 

Director,  Division  of  Economic  Analysis. 
[FR  Doc.  89-18303  Filed  8-3-89;  8:45  am] 

BILUNG  CODE  OSI-OI-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Retirement  Board  of  Actuaries 

agency:  Department  of  Defense 
Retirement  Board  of  Actuaries. 
action:  Notice  of  meeting. 


SUMMARY:  A  meeting  of  the  Retirement 
Board  has  been  scheduled  to  implement 
the  provisions  of  chapter  74,  title  10. 
United  States  Code  (10  U.S.C.  1461  et. 
seq.].  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  the  military 
retirement  system.  Persons  desiring  to 
attend  the  DoD  Retirement  Board  of 
Actuaries  meeting  must  notify  Ms. 
Dorothy  Hemby  at  696-6336  by  August 
24, 1989.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act 

DATE:  August  29, 1989,  IIM)  a.m.-l:00 
p.m. 

ADDRESS:  Room  3E732,  the  Pentagon. 

FOR  FURTHER  INFORMATION  CONTACT 

Benjamin  Gottlieb,  Executive  Secretary, 
DoD  Office  of  the  Actuary,  4th  Floor, 
1600  Wilson  Boulevard.  Arlington, 
Virginia  22209-2593,  (202]  696-5869. 
LM.Bynuin. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
July  31. 1989. 

[FR  Doc  89-18206  Filed  8-3-89;  8:45  am] 

BILUHO  COOE  M10-ei-« 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

agency:  Department  of  Education. 

ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resources  Management 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 


dates:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  5, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place.  NW..  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624.  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  pubhc 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  July  31. 1989. 

Carlos  U.  Rice, 

Director,  for  Office  of  Information  Resources 
Management 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 
Title:  Perkins  Loan  Ftogram 
Frequency:  On  Occasion 
Reporting  Burden: 

Responses:  1 

Burden  Hours:  68,502 
Recordkeeping  Burden: 

Recordkeepers:  0 


Burden  Hours:  11,929 

Abstract-  The  records  are  maintained  by 
institutions  that  administer  the 
Perkins  Loan  Program.  The 
recordkeeping  and  disclosure 
requirements  are  necessary  to  ensure 
that  institutions  have  followed  the 
prescribed  regulatory  procedures  in 
administering  the  program  and  to 
increase  the  effectiveness  of  loan 
collection  efforts. 

[FR  Doc.  89-18181  Filed  8-3-89;  8:45  am] 

BIUINQ  CODE  «W0-1-« 


DEPARTMENT  OF  ENERGY 

Award  of  a  Cooperattve  Agreement; 
Noncompetithre  Financial  Assistance; 
Unhrersity  of  Utah  Nudear  Engineering 
Department 

agency:  Department  of  Energy  (DOE). 
Nevada  Operations  Office. 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 


summary:  doe  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rule,  10  CFR  600.14(e)(1),  it 
intends  to  award  a  noncompetitive 
financial  assistance  cooperative 
agreement  for  the  training  of  commimity 
monitoring  station  managers  by  the 
Nuclear  Engineering  Department  of  the 
University  of  Utah. 

Since  1981.  the  Nevada  Operatitms 
Office  of  the  DOE  has  funded  and 
supervised  the  Community  Monitoring 
Program  to  improve  public  awareness  of 
radiological-related  activities  at  the 
Nevada  Test  Site.  In  18  communities, 
special  monitoring  stations  have  been 
set  up  to  monitor  and  record 
environmental  radioactivity.  Local 
residents,  preferably  science  teachers, 
operate  the  stations.  DOE  provides 
training  semiannually  for  these  station 
managers  and  their  alternates  by 
utilizing  the  expertise  of  the  University 
of  Utah  Nuclear  Engineering 
Department.  These  station  managers,  in 
tiun,  provide  the  interface  with  these 
communities  and  DOE  that  enables 
rapid  dissemination  of  information  and 
feedback  of  public  concerns  regarding 
Nevada  Test  Site  activities. 

Description  of  activities  To  Be 
Supported:  The  University  of  Utah  will 
prepare  and  present  training  sessions 
for  the  Community  Radiation  Moartoring 
Program  station  managers  and  ahemate 
station  managers.  Iliere  will  be  two 
training  sessions  each  year,  one  for  five 
days  and  one  for  two  days,  during  the 
period  of  this  cooperative  agreement  at 
a  time  and  location  mutually  acceptaUe 
to  the  University  of  Utah  and  the  DOE. 
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The  University  of  Utah  will  operate  and 
maintain  the  radiation  monitoring 
station  in  Salt  Lake  City,  by  daily 
assuring  the  proper  operation  of  the 
equipment  and  sending  environmental 
samples  to  Las  Vegas,  Nevada,  for 
analysis.  They  will  also  attend  and 
participate  in  community  meetings 
within  the  State  of  Utah  for  the  purpose 
of  responding  to  questions  regarding  the 
technical  aspects  of  the  community 
monitoring  program. 

Eligibility  for  the  award  of  this 
cooperative  agreement  is  being  limited 
to  the  University  of  Utah  because  of  its 
radiological  and  nuclear  engineering 
programs  with  personnel  who  are  well 
qualified  for  this  training  purpose,  its 
proximity  to  the  Nevada  Test  Site,  and 
the  special  concern  of  the  people  of 
Utah  regarding  the  effects  of  nuclear 
testing  in  Nevada  on  the  health  and 
safety  of  Utah  residents.  The  University 
of  Utah  has  established  a  credibility 
with  the  community  monitoring  station 
managers  over  the  eight  years  they  have 
participated  in  the  program  and  are  in 
sufficiently  close  proximity  to  be  able  to 
participate  in  community  meetings 
without  excessive  travel  costs.  Tliey  will 
also  continue  operating  the  community 
monitoring  station  in  Salt  Lake  City. 

The  term  of  this  cooperative 
agreement  is  for  five  years  and  will 
commence  October  1, 1989,  and  will  end 
September  30, 1994.  The  total  estimated 
cost  of  this  award  is  $150,000. 
FOn  niRTHER  INFOmiATION  CONTACT: 
U.S.  Department  of  Energy,  Nevada 
Operations  Office,  ATTN:  JoAnne  C. 
Burrows,  P.O.  Box  98518,  Las  Vegas,  NV 
89193-«5ia 

Issued  in  Las  Vegas,  Nevada,  on  July  18, 
1988. 

Nick  C  Aquilina, 
Manager. 
[FR  Doc.  a&-1829e  Filed  8-3-89;  8:45  am] 

BHJJNO  CODE  MS0-01-II 


Office  of  the  Secretary 

Public  Hearings  To  Sotictt  Views  From 
Public  Offldais  and  the  General  Public 
on  the  Development  of  a  National 
Energy  Strategy 

AQENCV:  Office  of  the  Secretary,  DOE. 
action:  Notice  of  meetings  to  invite 
public  officials  and  the  general  public  to 
provide  comments  on  the  development 
of  a  National  Energy  Strategy. 


:  This  is  the  second  in  a  series 
of  public  hearings  being  conducted 
throughout  the  country  by  the 
Department  of  Energy  soliciting 
comments  from  interested  parties  on  a 


wide  range  of  energy  issues  and 
recommended  solutions. 
DATES  AND  PROCEDURES:  The  public 
hearing  is  scheduled  for  August  8, 1989, 
from  10:00  a.m.  to  12:00  Noon  and  1:00 
p.m.  to  5:00  p.m.,  at  the  Aaronson 
Auditorium.  Tulsa  City-County  Library, 
400  Civic  Center,  (located  at  the  comer 
of  Fourth  Street  and  Denver  Avenue). 
Tulsa  Oklahoma  74103.  Persons  wishing 
to  submit  testimony  to  DOE  in 
conjunction  with  this  hearing  should 
forward  written  comments  to  Ruth  L. 
Bums,  Office  of  Policy,  Planning  and 
Analysis,  Department  of  Energy, 
Forrestal  Building.  Room  7H-034. 1000 
Independence  Avenue,  SW. 
Washington.  DC  20565.  Persons  unable 
to  testify  may  submit  their  comments  for 
the  record.  AJl  testimony  received  will 
be  compiled  and  made  available  to  the 
public. 

Individuals  interested  in  testifying  at 
this  hearing  should  contact  Ruth  L. 
Bums.  Office  of  Policy,  Planning  and 
Analysis,  Department  of  Energy  at  (202) 
586-4767  no  later  than  4:00  p.m.,  Friday, 
August  4, 1989.  The  third  hearing  in  this 
series  has  been  scheduled  for  August  23, 
1989,  in  Boise,  Idaho.  Additional 
hearings  have  been  scheduled  for 
Seattle.  Washington  on  August  28. 1989, 
and  Louisville.  Kentucky  on  September 
8, 1989.  As  soon  as  information  is 
available  regarding  specific  locations 
and  times,  it  will  be  announced. 
FURTHER  INFORMATMN  CONTACT 

For  further  informatSon,  please  write  or 

call  Ruth  L  Bums,  Office  of  Policy, 

Planning  and  Analysis,  Department  of 

Energy,  Forrestal  Building.  Room  7H- 

034. 1000  Independence  Avenue.  SW, 

Washington,  DC  20685,  (202)  586-4767. 

Linda  G.  Stuntz, 

Deputy  Undersecretary,  Office  of  Policy, 

Planning  and  Analysin,  U.S.  Department  of 

Energy. 

[FR  Doc.  89-18449  Filsd  8-2-89;  4:59  pm] 

BILUNO  CODE:  6450-01-H 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration,  DOE. 
action:  Notice  of  requests  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 


Act  (Pub.  L.  96-511,  44  U.S.C.  3501  et 
seq.). 

The  Usting  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act, 
or  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit;  (8)  Affected  public;  (9)  An 
estimate  of  the  nimiber  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  amiually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden;  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
dates:  Comments  must  be  filed  on  or 
before  September  5, 1989. 
ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards  (EI-73),  Energy  Information 
Administration,  M.S.  lH-023.  Forrestal 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  first  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission 

2.FERC-590 

3. 1902-0147 
,  Wellhead  Pricing:  Pricing 
Investigations 

5.  Extension 
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6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
30  respondents 

10.  500  responses 

11. 1  hour  per  response 

12.  500  hours  (total) 

13.  The  FERC-590,  Wellhead  Pricing: 
Pricing  Investigation,  is  a  field  audit/ 
investigation  of  jurisdictional  natural 
gas  companies  with  sales  or  purchases 
of  natural  gas  in  any  of  eight  general 
pricing  categories  of  the  NGPA 

The  second  energy  information 
collection  submittcid  to  OMB  for  review 
was: 

1.  Federal  Eneigy  Regulatory 
Commission 

2.FERC-542A 

3. 1902-0129 

4.  Gas  Pipeline  Rates:  Tracking  and 
Recovery  of  Alaska  Natural  Gas 
Transportation  System  (ANGTS) 
Charges 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Businesses  or  other  for-profit 
9. 1  respondent 

10. 1  response 

11. 1  hour  per  response  (standby 
status) 

12. 1  hour  (total) 

13.  Pursuant  to  section  9  of  the 
ANGTA  and  sections  4, 5,  and  16  of  the 
NGA,  the  Commission  requires  these 
data  to  determine  if  the  ANGTS'  rates 
and  charges  complies  with  the 
requirements. 

Authority:  Sections  5(a],  5(b).  13(b],  and  52, 
Public  Law  93-275,  Federal  Energy 
Administration  Act  of  1974. 15  U.S.C.  764(a]. 
7e4[b},  772(b],  and  TgOa. 

Issued  in  Washington,  DC,  July  28, 1989. 
YvoniM  M.  Bisliop, 

Director,  Statistical  Standards,  Energy 

Information  Administration. 

[FR  Doc.  88-18297  Filed  8-d-89;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER84-705-010,  et  at.] 

Boston  Edison  Co.,  et  al.;  Electric  rate, 
Small  power  production,  and 
Interiocking  Directorate  Filings 

July  31. 1989. 

Take  notice  that  the  following  filings 
have  been  made  %vith  the  Commission: 

1.  Boston  Edison  Company 

[Docket  No.  ER84-705-010] 

Take  notice  that  on  July  19, 1989. 
Boston  Edison  Company  tendered  for 
filing  its  refund  report  in  compliance 


with  the  Commission's  orders  issued  on 
April  7, 1989,  and  June  5, 1989. 

Comment  date:  August  15, 1989,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

2.  Fort  Howard  Corporation 

[Docket  No.  QF86-608-002] 

On  July  20. 1989,  Fort  Howard 
Corporation  (Applicant),  of  1919  South 
Broadway,  Green  Bay.  Wisconsin  54304 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facihty  pursuant 
to  S  292.207  of  the  Commission's 
regulations. 

The  topping-cycle  cogeneration 
facility  is  located  at  AppUcant  Fort 
Howard's  Savannah  River  Mill  paper 
manufacturing  plant,  in  Effingham 
County.  Georgia.  The  facility  when 
completed  will  consist  of  two  coal-fired 
circulating  fluidized  bed  boilers,  two  45 
MW  extraction/condensing  steam 
turbine  generators,  two  25  MW  gas/oil- 
fired  combustion  turbine  generators,  and 
two  waste-heat  recovery  boilers. 
Thermal  energy  recovered  from  the 
facility  will  be  used  for  process  and 
space  heating  and  cooling.  The 
maximum  electric  power  production 
capacity  of  the  facility  will  be  113  MW. 
The  primary  energy  source  will  be  coal 
and  natural  gas  or  oil. 

The  original  application  was  filed  by 
Fort  Howard  Paper  Company  on  March 
18, 1986,  and  certification  was  granted 
on  June  26. 1986.  35  FERC  1 62.556  (1986). 
The  recertification  is  requested  due  to: 
1)  change  in  Applicant's  name;  2) 
inclusion  of  a  subsection  located  at  the 
plant  site;  3)  decrease  in  the  net  electric 
power  production  capacity  from  125.49 
MW  to  113  MW  (the  31  MW  extraction/ 
non  condensing  turbine  generator  as 
proposed  in  the  original  applicaiton  will 
not  be  installed). 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Register?  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Ocean  State  Power 

Pocket  No.  ER89-5&4-000] 

Take  notice  that  on  Ocean  State 
Power  (Ocean  State  I),  on  July  1. 1989. 
tendered  for  filing  the  following 
amendments  to  its  rate  schedules  with 
the  Federal  Energy  Regulatory 
Commission: 

Supplement  No.  9  to  Rate  Schedule 

FERC  No.  1 
Supplement  No.  6  to  Rate  Schedule 

FERC  No.  2 
Supplement  No.  4  to  Rate  Schedule 

FERC  No.  3 
Supplement  No.  6  to  Rate  Schedule 

FERC  No.  4 


The  supplements  are  amendments 
(Amendments)  to  the  unit  power 
agreements  between  Ocean  State  I  and 
Boston  Edison  Company,  New  England 
Power  Company.  Montaup  Electric 
Company,  and  Newport  Qectric 
Corporation.  The  Amendments  are 
necessitated,  for  the  most  part  by  the 
separation  of  ownership  of  the  two  units 
of  the  Ocean  State  Power  Project  The 
Amendments  do  not  constitute  a  rate 
increase. 

Copies  of  the  filing  were  served  upon 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company,  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities,  the 
Rhode  Island  Public  Utilities 
Commission  and  TransCanada  Pipelines 
Limited. 

Comment  date:  August  15, 1989,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

4.  U.S.  Department  of  Energy,  BonneviUe 
Power  Administration 

(Docket  Nos.  EF89-2011-000  and  EF  89-2021- 
000] 

Take  notice  that  the  Bonneville  Power 
Administration  (BPA)  on  July  25, 1989, 
tendered  for  filing  proposed  rate 
extensions  for  its  wholesale  power  and 
transmission  rates  pursuant  to  section 
7(a)l2)  of  tiie  Northwest  Power  Act  16 
U.S.C.  300.21,  BPA  seeks  final 
confirmation  of  the  proposed  rates, 
effective  October  1, 1989.  In  the 
altemative,  BPA  seeks  interim  approval 
effective  October  1, 1989,  pursuant  to 
Commission  regulation  300.20. 
Exceptions  to  these  approval  dates  are 
hereafter  noted. 

BPA  proposes  to  extend  its  1987 
wholesale  power  and  transmission  rates 
through  fiscal  year  (1991)  by  readopting 
its  1987  rate  sdiedules,  with  the 
exception  of  a  modification  to  the  Cost 
Recovery  Adjustment  Clause  (CRAG). 
The  Administrator  has  reviewed  BPA's 
current  wholesale  power  and 
transmission  rate  schedules  and  has 
determined  that  current  rates  will 
produce  sufficient  revenue  for  BPA  to    ■ 
meet  its  statutory  requirements. 

The  proposed  1989  rate  schedule 
contain  a  Cost  Recovery  Adjustment 
Clause  which  differs  from  that 
contained  in  BPA's  1987  rate  schedules. 
BPA  proposes  the  change  as  enabling 
BPA  to  better  assure  cost  recovery  and 
realization  of  the  BPA  Administrator's 
financial  goals.  The  modified  CRAC  will 
trigger  if  BPA  net  revenue  (the 
difference  t>etween  actual  revenues  and 
actual  expenses)  falls  below  zero.  The 
amount  recovered  will  equal  the  amount 
that  the  net  revenue  falls  below  zero  up 
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to  a  maximum  of  $127.0  million  in  1990 
nine-month  adjustment  period  and 
$13&4  million  in  a  1991  nine-month 
adjustment  period.  Each  adjustment 
period  ia  based  on  a  12-month 
evaluation  period.  Net  revenue  will  be 
measured  in  FY  1989  and.  if  less  than 
zero,  CRAC  may  be  implemented  in  the 
last  9  months  of  1990.  Similarly,  net 
revenue  will  be  measured  in  FY  1990, 
and  if  less  than  zero,  CRAC  may  be 
implemented  in  the  last  9  months  of 
1991.  There  will  be  no  downward 
adjustment  of  rates  if  net  revenue  is 
greater  than  $0. 

BPA  requests  approval  effective 
October  1, 1989  through  September  30. 
1991  for  the  following  proposed 
wholesale  power  rates  and  their 
associated  General  Rate  Schedule 
Provisions:  PF-89  Priority  Firm  Power 
Rate;  IP-89  Industrial  Firm  Power  Rate; 
SI-89  Special  Industrial  Finn  Power 
Rate;  CF-e9  Firm  Capacity  Rate;  CE-89 
Emergency  Capacity  Rate;  NR-89  New 
Resource  Firm  Power  Rate;  NF-89 
Nonfirm  Energy  Rate;  SS-89  Share-the- 
savings  Energy  Rate;  RP-89  Reserve 
Power  Rate.  BPA  requests  approval  of 
its  proposed  SP-89  Short  Term  Surplus 
Firm  Power  Rate  (SP-«9)  effective 
October  1. 1989  through  September  30. 
1994. 

BPA  requests  approval  effective 
October  1. 1989  tlut)ugh  September  30, 
1991  for  the  following  proposed 
transmission  rate  schedules  and  their 
associated  general  transmission  rate 
schedule  provisions:  FPT-89.1  formula 
Power  Transmission;  IR-89  Integration 
of  Resources;  IS-89  Southern  Intertie 
Transmission;  IN-89  Northern  Intertie 
Transmission;  IE-89  Eastern  Intertie 
Transmission;  ET-89  Energy 
Transmission;  MT-89  Market 
Transmission.  BPA  requests  approval  of 
the  TGT-1  Townsend-Garrison 
Transmission  and  UFT-as  Use-of- 
Facilities  Transmission  schedules 
effective  July  1. 1990  through  September 
30. 1991.  Approval  of  the  FPT-87.3 
Formula  Power  Transmission  schedule 
(to  be  renamed  the  FFT-89.3  on  October 
1. 1989)  is  requested  for  a  one  year 
period  from  October  1. 1990. 

Comment  date:  August  18, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Ocean  State  Power  II 

[Docket  No.  ERae-S63-000] 

Take  notice  that  on  July  21. 1989. 
Ocean  State  Power  II  (Ocean  State  II) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  four 
initial  rate  schedules.  The  rate  schedules 
consist  of  unit  power  agreements 
between  Ocean  State  Power  II  and 


Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company  and  Newport  Electric 
Corporation,  respectively.  The  unit 
power  agreements  provide  for  the  sale 
of  the  capacity  and  corresponding 
energy  of  a  combined  cycle  unit  to  be 
constructed  in  Burrillville,  Rhode  Island 
and  owned  by  Ocean  State  n. 

Ocean  State  II  has  requested  a  waiver 
of  notice  requirements  to  permit  filing  of 
the  rate  schedule  more  than  120  days 
prior  to  its  proposed  effective  date. 
Copies  of  the  ^ling  were  served  upon 
Boston  Edison  Company,  New  England 
Power  Company,  Montaup  Electric 
Company,  Newport  Electric 
Corporation,  the  Massachusetts 
Department  of  Public  Utilities  and  the 
Rhode  Island  Public  Utilities 
Commission. 

Comment  date:  A»|gust  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Company 

[Docket  No.  ER89-556-000] 

Take  notice  that  New  England  Power 
Company  (NEP),  on  July  18. 1989. 
tendered  for  filing  a  Letter  Agreement 
between  NEP  and  Boston  Edison 
Company  (BECO)  that  provides  for  the 
sale  by  NEP  of  twenty  megawatts  of 
capacity  and  related  energy  fi^m  NEP's 
purchase  from  New  York  State  Electric 
and  Gas  Corporatioa  for  the  period  June 
1, 1989  through  June  30, 1989. 

NEP  requests  an  affective  date  of  June 
1. 1989  and  waiver  of  the  Commission's 
notice  provision  pursuant  to  S  35.11. 

Comment  date:  Aegust  14. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

I 


7.  John  Nelson 

[Docket  No.  ID-2353-«nl 

Take  notice  that  on  July  21, 1989,  John 
Nelson  [Applicant]  tendered  for  filing  an 
application  under  section  305(b]  of  the 
Federal  Power  Act  to  hold  the  following 
positions: 

Director — Ohio  Edison  Company 
Director— The  Lamaon  &  Sessions  Co. 

Comment  date:  August  14, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER89-454-0011 

Take  notice  that  on  July  20. 1989, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  the 
withdrawal  of  Amendment  No.  2  to  the 
Edison-Azusa  InteiTuptible 
Transmission  Service  Agreement 
(Amendment)  designated  Rate  Schedule 
FERC  No.  160.  Docket  No.  ER89-454, 


which  was  filed  with  the  Commission  on 
May  23. 1989. 

Withdrawal  of  Amendment  No.  2  to 
the  Edison-Azusa  Interruptible 
Transmission  Service  A^ement. 

It  has  come  to  our  attention  through 
discussions  with  the  FEAC  staff  that 
Edison's  filing  was  not  necessary. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Azusa. 

Comment  date:  August  14, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Green  Mountain  Power  Corporation 

[Docket  No.  ER8»-569-000] 

Take  notice  that  on  Jidy  25. 1989. 
Green  Moimtain  Power  Corporation 
(GMP)  tendered  for  filing  a  proposed 
Electric  Service  Agreement  for 
wholesale  electric  service  by  GMP  to 
the  Northfield  Electric  Department, 
Town  of  Northfield.  Vermont  pursuant 
to  Green  Mountain's  FERC  Electric 
Tariff  Power  Rate  W.  GMP  has 
requested  waiver  of  the  60-day  notice 
requirement  set  forth  in  Section  35.3  of 
the  Commission's  regulations  in  order  to 
permit  service  under  the  Electric  Service 
Agreement  to  commence  on  September 
1, 1989. 

Comment  date:  August  15. 1989.  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Idaho  Power  Company 

[Docket  No.  ER89-567-000] 

Take  notice  that  on  July  24. 1989. 
Idaho  Power  Company  (n>C)  tendered 
for  filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act  a  Ttansmission 
Services  Agreement  executed  on  June  6, 
1989  between  the  United  States 
Department  of  Energy  acting  by  and 
through  the  BPA  and  Idaho  Power 
Company.  The  term  of  the  Agreement  is 
&t)m  June  6. 1989  to  December  31.  2002. 

Comment  date:  August  15. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of 
Oklahoma  I 

[Docket  No.  ER89-568-00(q 

Take  notice  that  on  July  24. 1989, 
PubUc  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  an 
Interconnection  and  Interchange 
Agreement  (the  Agreement)  betweeen 
Mid-Continent  Power  Company,  Inc. 
(MCPC)  and  PSO.  PSO  proposes  that  the 
Agreement  be  made  effective  as  of  July 
21, 1989  and  accordingly  seeks  waiver  of 
the  Commission's  notice  requirements. 
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Copies  of  the  filing  have  been  sent  to 
the  Oklahoma  Corporation  Commission 
and  to  MCPC 

Comment  date:  August  15. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Florida  Power  ft  light  Company 

[Docket  No.  ER89-566-000] 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  July  24. 1989. 
tendered  for  filing  the  following 
documents:  Amendment  Number  Two  to 
Agreement  for  Full  Requirements 
Electric  Service  by  Florida  Power  & 
Light  Company  (Company)  and 
Seminole  Electric  Cooperative.  Inc. 
(Rate  Schedule  FR-2):  Amendment 
Number  Two  to  Aggregate  Billing  Partial 
Requirements  Service  Agreement 
between  Florida  Power  and  Light 
Company  and  Seminole  Electric 
Cooperative.  Inc.  (Rate  Schedule  FERC 
No.  77]  and  Revised  Sheet  No.  24  of  the 
Company's  FERC  Electric  Tariff,  Second 
revised  Volume  No.  1. 

FPL  states  that  imder  the  above 
Amendments,  FPL  will  terminate  service 
under  the  Agreement  for- Full 
Requirement  Electric  Service  for 
Brighton  distribution  delivery  point;  and 
initiate  service  to  Brighton  distribution 
delivery  point  imder  the  Aggregate 
Billing  Partial  Requirements  Service 
Agreement  effective  12.01  AM  on  July 
29. 1989. 

FPL  requests  that  waiver  of  {  35.3  of 
the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Amendment  be  made  effective 
immediately. 

FPL  states  that  copies  of  the  filing 
were  served  upon  Seminole  Electric 
Cooperative.  Ina 

Comment  date:  August  15, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Montana  Power  Company 

[Docket  No.  ERa9-«6&-000] 

Take  notice  that  on  July  24, 1989,  the 
Montana  Power  Company  (MPC) 
tendered  for  filing  pursuant  to  section 
205  of  the  Federal  Power  Act  an 
agreement  effective  May  27. 1988  for  the 
transmission  of  electrical  power  for  the 
Bonneville  Power  Administration. 

MPC  has  requested  waiver  of  the 
notice  provisions  of  9  35.3  of  the 
Commission's  r^ulations  in  order  to 
permit  the  agreement  to  become 
effective  on  the  date  indicated  above  in 
accordance  with  its  terms. 

Comment  date:  August  15. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Commonwealth  Edison  Company  [Docket  Noe.  EBW  468  OOP,  et  aL] 


[Docket  No.  ER89-557-000] 

Take  notice  that  July  18, 1989, 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  a  Letter 
Agreement  dated  June  14, 1989,  between 
Edison  and  Madison  Gas  and  Electric 
Company  (MG&E)  and  a  Letter 
Agreement  dated  June  19, 1989,  between 
Edison  and  Wisconsin  Public  Service 
Corporation  (Wisconsin).  The  Edison- 
MG&E  Letter  Agreement  provides  for 
the  sale  of  Short  Term  Power  and 
General  Purpose  Energy  to  each  other 
whenever  mutually  agreed  upon.  The 
Edison- Wisconsin  Letter  Agreement 
provides  for  the  sale  of  Short  Term 
Power  and  General  Purpose  Energy  by 
Edison  to  Wisconsin  whenever  mutually 
agreed  upon. 

Edison  requests  expedited 
consideration  of  the  filing  and  an 
effective  date  for  each  Letter  Agreement 
coincident  with  the  Commission's  order 
accepting  the  rate  schedules  for  filing. 
Accordingly.  Edison  requests  waiver  of 
the  Commission's  notice  requirements, 
to  the  extent  necessary. 

Copies  of  this  filing  were  served  upon 
MG&E.  Wisconsin.  Uie  Illinois 
Commerce  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 

Comment  date:  August  15, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commisssion's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestant  as  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  89-18194  Filed  8-3-89;  8:45  am] 
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Green  Mountain  Powar  Corporatton,  •! 
aL;  Elactric  rata,  Smal  Powar 
Production,  and  Intarfoddng 
Diractorata  fHinBa 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Green  Mountain  Power  Coipoiatiao 

[Docket  No.  ER89-405-OOO] 
July  28, 1969. 

Take  notice  that  on  July  21. 1989, 
Green  Moimtain  Power  Corporation 
(Green  Moimtain)  tendered  for  filing,  in 
response  to  a  deficiency  letter  from  die 
Commission,  information  concerning  the 
value  adjustment  provision  in  the 
proposed  Electric  Service  Agreement  for 
wholesale  electric  service  to  the 
Hardwick  Electric  Department,  Town  of 
Hardwick,  Vermont,  filed  by  Green 
mountain  on  May  26, 1989. 

Comment  date:  August  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Sunnyside  Cogeneration  Associates 

[Docket  No.  QPa6-55&-001] 
July  26, 1989. 

On  July  17, 1989,  Sunnyside 
Cogeneration  Associates  (Applicant]  of 
29^  North  Academy  Boulevard.  Suite 
201,  Colorado  Springs.  Colorado  80903 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Carbon 
County,  Utah.  The  facility  will  consist  of 
two  circulating  fiuidized  bed  combustion 
boilers,  two  extraction  steam  turbine 
generators,  and  related  auxiliary 
equipment  The  net  electric  power 
production  capacity  will  be  45 
megawatts.  The  primary  energy  source 
will  be  bituminous  coal  refuse. 
Construction  of  the  facility  is  expected 
to  begin  in  September  1989. 

The  original  application  was  filed  on 
March  5. 1986  and  certification  was 
granted  on  April  20, 1987  (39  FERC 
162,091).  The  recertification  is  requested 
due  to  a  change  in  the  use  of  thermal 
energy  output  bom  the  facility.  In  the 
original  application  the  thermal  energy 
was  proposed  to  be  used  by  an  affiliated 
entity  in  a  coal  drying  operation,  llie 
Applicant  now  proposes  to  sell  the 
thermal  output  to  an  unaffiliated  entity 
for  greenhouse  space  heating. 

Comment  date:  Thirty  days  bom 
publication  in  the  Fedmal  Register  in 


32112 


Federal  Rfjjister  /  Vol.  54.  No.  149  /  Friday.  August  4,  1989  /  Notices 


accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Entergy  Senrioea,  Inc. 

[Docket  No.  ER8»-S31-000] 
]uly  28. 1989. 

Take  notice  that  on  June  30. 1989, 
Entergy  Services,  Inc.  submitted  a  letter 
for  filing  advising  the  Commission  that 
effective  May  22, 1989.  MSU  System 
Services.  Inc..  a  subsidiary  of  Entergy 
Corporation  (formerly  Middle  South 
Utilities,  Inc.]  changed  its  corporate 
name  to  Enteigy  Services,  Inc.  Entergy 
states  diat  the  purpose  for  changing  the 
corporate  name  was  primarily  to  be  in 
parallel  with  the  name  of  the  parent 
company  which  became  Entergy 
Corporation  on  May  19. 1989. 

Comment  date:  August  9. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Pennsylvania  Power  &  Light  Company 

[Docket  No.  ER89-452-0001 
July  26, 1989. 

Take  notice  that  Pennsylvania  Power 
&  Light  Company  (PP&L)  on  July  10, 1989 
tendered  for  filing,  as  a  supplement  to 
its  Rate  Schedule  FERC  No.  84,  the 
Fourth  Supplement  to  the  Capacity  and 
Energy  Sales  Agreement,  dated  as  of 
June  28, 1989,  between  PP&L  and  Jersey 
Central  Power  &  Light  Company  (JC). 

The  Fourth  Supplement  to  the 
Capacity  and  Energy  Sales  Agreement 
specifies  the  updated  cost  of 
decommissioning  the  Susquehanna 
Steam  Electric  Station  determined  using 
the  annuity  method. 

PP&L  requests  waiver  of  the  notice 
requirements  of  Section  205  of  the 
Federal  Power  Act  and  S  35.3  of  the 
Commission's  Regulations  so  that  the 
Fourth  Supplement  to  the  Capacity  and 
Energy  Sales  Agreement  can  be  made 
effective  as  of  December  1, 1988. 

PP&L  States  that  a  copy  of  its  filing 
was  served  on  JC  the  Pennsylvania 
Public  Utility  Commission,  and  the  New 
Jersey  Board  of  PubUc  Utilities. 

Comment  date:  August  9. 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

5.  Green  Mountain  Power  Corporation 
[Docket  No.  ERa8-425-000] 
July  28, 1988. 

Take  notice  that  on  July  3. 1989,  Green 
Mountain  Power  Corporation  (GMP] 
tendered  for  filing  additional 
information,  at  the  Commission's 
request,  concerning  the  rate  impact  on 
GMPs  wholesale  customers  of  the 
Agreement  for  Purchase  of  Power 
between  GMP  and  Fitchburg  Gas  and 
Electric  Company. 


Comment  date:  August  9, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Arizona  Public  Service  Company 
(Dockt  No.  ER89-561-800] 

[uly  28. 1989. 

Take  notice  that  On  July  19, 1989, 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  a  notice  of 
cancellation  of  an  agreement  for  firm 
power  between  Arixona  Electric  Power 
CooperaUve.  Inc.  (AEPCO)  (FPC  Rate 
Schedule  No.  57). 

APS  requests  waiver  of  18  CFR  35.15 
of  the  Commission's  rules  to  allow 
cancellation  of  the  Agreement  to 
become  effect  Mardi  9, 1989. 

Comment  date:  August  9, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Michigan  Power  Company 

[Docket  No.  ER88-14a-O03] 
]u]y  28, 1969. 

Take  notice  that  on  July  21. 1989, 
Michigan  Power  Company  (Michigan 
Power)  tendered  for  filing,  in  compliance 
with  the  Commission's  order  of  Jime  7, 
1989  in  Docket  No.  ER88-142-002, 
proposed  changes  in  its  electric  resale 
rate  schedules  presently  on  file  with  the 
Commission  which  are  applicable  to  the 
City  of  Dowagiac  Michigan  and  the 
Village  of  Paw  Paw.  Michigan.  The 
proposed  change  in  resale  rates  will 
decrease  Michigan  Power's  armual 
revenues  From  the  City  of  Dowagiac  by 
$86,199  and  from  the  Village  of  Paw  Paw 
by  $67,543  for  the  period  commencing 
December  22. 1987  and  ending  December 
31, 1988  and  will  decrease  Michigan 
Power's  annual  revenues  from  the  City 
of  Dowagiac  by  $117,649  and  from  the 
Village  of  Paw  Paw  by  $88,024  for  the 
period  commencing  January  1, 1989, 
based  on  a  twelve  month  test  period 
ended  December  31. 1986  from  rates  in 
effect  prior  to  Decamber  22. 1987.  The 
purpose  of  the  present  rate  decrease 
filing  is  to  reflect  ia  Michigan  Power's 
rates  for  the  sale  of  power  to  the  City  of 
Dowagiac  and  the  Village  of  Paw  Paw 
reductions,  approved  by  the 
Commission  in  Docket  No.  ER88-30-000, 
in  the  wholesale  electric  rates  paid  by 
Michigan  Power  to  Indiana  Michigan 
Power  Company  and  an  allocated 
portion  of  a  one-tine  refund  paid  by 
I&M  to  Michigan  Fbwer  as  part  of  a 
settlement  in  Docket  No.  ER88-30-000. 
Michigan  Power  requests  that  these 
rate  changes  be  made  effective  as  of 
December  22, 1987  and  January  1. 1989. 
Copies  of  the  filing  were  served  upon 
the  City  of  Dowagiac  the  Village  of  Paw 
Paw  and  the  Michigan  Public  Service 
Commission. 


Comment  date:  August  9. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER89-548-000] 
July  26. 1989. 

Take  notice  that  on  July  3. 1989. 
American  Electric  Power  Service 
Corporation  (AEP)  submitted  for 
informational  purposes,  on  behalf  of 
Ohio  Power  Company  (OPCO) 
Supplemental  Schedules  Vn  and  DC 
dated  May  1, 1989  to  the  Agreement, 
dated  as  of  April  1, 1974)  between 
American  Muncipal  Power-Ohio,  Inc. 
(AMP-Ohio)  and  OPCO.  Also  submitted 
on  behalf  of  Columbus  Southern 
Company  (CSP)  was  Sepplemental 
Schedule  I,  dated  June  1, 1989,  to  the 
Interconnection  Agreement,  dated 
January  1, 1988  between  City  of 
Columbus  and  CSP.     i 

Comment  date:  August  9. 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 


9.  Northeast  Utilities  Service  Company 

[Docket  No.  ER89-5S5-00e] 

July  27. 1989. 

Take  notice  that  on  July  17, 1989, 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  filing  proposed 
rate  schedules  pertaining  to: 

I.  Letter  Agreement  (Re:  Capacity 
Sales),  dated  May  17, 1988.  between 
^JUSCO.  as  Agent  for  The  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Western  Massachusetts  Electric 
Company  (WMECO),  and 
Commonwealth  Electric  Company 
(Commonwealth); 

II.  Letter  Agreement  (Re:  Capacity 
Sales),  dated  November  4, 1988,  between 
NUSCO,  as  Agent  for  CL&P.  and 
Montaup  Electric  Company  (Montaup); 
and 

m.  Sales  Agreement  with  respect  to 
Millstone  3  and  Gas  IWbines,  dated 
June  1, 1988.  between  NUSCO.  as  Agent 
for  CL&P  and  WMECO,  and  Newport 
Electric  Company  (Newport) 
(Agreements). 

NUSCO  requests  that  the  Commission 
waive  its  notice  and  filing  regulations  to 
the  extent  necessary  to  permit  the 
Agreements  (I)  to  commence  effective 
June  1. 1988  and  to  teaninate  effective 
August  31. 1988;  (11)  to  commence 
effective  July  1. 1988  and  to  terminate 
effective  October  31, 1989;  and  (ID]  to 
commence  effective  Jvne  1, 1988, 
respectively. 

NUSCO  states  that  copies  of  the  rate 
schedules  have  been  mailed. or  delivered 
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to  CL&P  and  WMECO.  and  to 
Commonwealth,  Montaup  and  Newport. 

NUSCO  fiulher  states  that  the  filing  is 
in  accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Nevada  Power  Company 

[Docket  No.  ER89-5eO-000] 
July  27, 1989. 

Take  notice  that  on  July  20. 1989. 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Short  Term  Power  Agreement  between 
Overton  Power  District  No.  5  (Overton) 
and  Nevada  Power  Company 
hereinafter  "the  Agreement".  The 
purpose  of  the  agreement  is  to  establish 
the  terms  and  conditions  for  the  sale  by 
Nevada  to  Overton  of  up  to  15  MW  per 
hour  of  capacity  and  energy  during  June. 
July,  August  and  September,  1989. 

Nevada  requests  an  effective  date  of 
June  1, 1989  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Nevada  states  that  copies  of  the  filing 
were  serviced  upon  Overton. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Nevada  Power  Company 

[Docket  No.  ER89-559-000] 
July  27, 1989. 

Take  notice  that  on  July  20, 1989, 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entitled 
Short  Term  Power  Agreement  between 
City  of  Boulder  City  (Boulder)  and 
Nevada  Power  Company  hereinafter 
"the  Agreement"  The  purpose  of  the 
Agreement  is  to  establish  the  terms  and 
conditions  for  the  sale  by  Nevada  to 
Boulder  of  up  to  10  MW  per  hour  of 
capacity  and  energy  during  June,  July, 
August  and  September,  1989. 

Nevada  requests  an  effective  date  of 
June  1, 1989  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Nevada  states  that  copies  of  the  filing 
were  served  upon  Boulder. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Oklahoma  Gas  and  Electric 
ConqMny 

[Docket  No.  EC88-ie-000] 
July  27. 1989. 

Take  notice  that  on  July  20, 1989, 
Oklahoma  Gas  and  Electric  Company 
(Applicant),  an  Oldahoma  Corporation 
Anth  its  principal  office  at  321 N. 
Harvey.  P.O.  Box  321,  Oklahoma  City, 


Oklahoma,  73101,  filed  an  application 
pursuant  to  Section  203  of  the  Federal 
Power  Act  and  Part  33  of  the 
Commission's  Regulations  thereimder. 
for  authorization  to  sell  certain 
electrical  substation  facilities  to 
Oklahoma  Municipal  Power  Authority. 

The  Company  states  it  is  engaged 
primarily  in  the  generation, 
transmission,  distribution  and  sales  of 
electric  energy  in  Oklahoma  and 
western  Arkansas.  The  facilities  being 
sold  and  purchased  will  be  devoted  to 
supplying  service  to  OMPA  Participants 
only. 

Comment  date:  August  16, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Nevada  Power  Company 

[Docket  No.  ER89-558-800] 
July  27. 1989. 

Take  notice  that  on  July  20. 1989. 
Nevada  Power  Company  (Nevada) 
tendered  for  filing  an  agreement  entided 
Interconnection  Agreement  between 
Nevada  Power  Company  and  Valley 
Electric  Association  (Valley)  hereinafter 
"the  Agreement"  The  primary  purpose 
of  the  Agreement  is  to  estabUsh  the 
terms  and  conditions  for  the  interchange 
of  economy,  emergency,  and  banked 
energy  and  for  other  power  transactions 
that  may  be  possible  through  the  Parties' 
interconnected  systems  or  through  the 
systems  of  third  Parties. 

Nevada  states  that  copies  of  the  filing 
were  served  upon  Valley. 

Comment  date:  August  14, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Vermont  Public  Service 
Corporation 

[Docket  Nos.  ER88-45e-002  and  ER88-629- 
002] 

July  27. 1989. 

Take  notice  Uiat  on  July  21, 1989, 
Central  Vermont  Public  Service 
Corporation  ("the  Company")  tendered 
for  filing  a  report  in  compliance  with  a 
Conunission  order  in  the  captioned 
dockets.  The  report  includes  cost  reports 
which  reflect  the  provisions  of  the 
settlement  agreement  among  the  parties 
which  was  approved  by  the  Commission 
in  the  order,  lie  report  also  shows 
monthly  billing  determinants,  revenue 
receipts  dates,  and  revenues  under  prior, 
present  and  setUement  rates,  the 
monthly  revenue  refund,  and  the 
monthly  interest  computed,  together 
with  a  summary  of  such  information  for 
the  total  refund  period. 

Central  Vermont  states  that  this  filing 
has  been  posted  as  required  by  the 
Commission's  regulations  and  that  it  has 
served  copies  of  this  filing  upon  the 


affected  wholesale  customers,  the  New 
Hampshire  Public  Utilities  Commission, 
and  the  Vermont  Public  Service  Board. 

Comment  date:  August  14, 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

15.  Pacific  Gas  and  Qectric  Company 

[Docket  No.  ER89-475-000] 
July  28, 1989. 

Take  notice  that  on  July  21, 1969, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  replacement 
pages  for  the  Interconnection  Rate 
Schedule  filed  by  PG&E  for  the 
Sacramento  Municipal  Utility  District  in 
the  above  referenced  docket 

PG&E  states  that  the  revised  pages 
reflect  the  following  changes: 

(1)  Exhibit  D2-1:  At  former  lines  2,  7 
and  9,  to  clarify  that  losses  under  the 
separate  SMUD  EHV  Contract  (FERC 
Rate  Schedule  No.  37]  are  not  changed 
by  tiie  IRS: 

(2)  Section  C.4:  At  former  lines  21  and 
22,  in  addition  to  a  change  to  Section 
A.15;  and 

(3)  Section  A.15:  At  former  lines  26 
(pages  A-3)  and  1  (page  A-4),  togetiier 
with  change  to  Section  C.4  these 
changes  should  clarify  the  appUcabilify 
of  Ten-Minute  Emergency  Power  Service 
to  SMUD's  purchases  of  firm  power 
from  Third  Parties  (including  SMUD's 
proposed  purchase  from  Edison). 

Comment  date:  August  11, 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stieet  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parfy 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Loia  D.  CaaheO, 

Secretary. 

[PR  Doc.  89-18195  Filed  8-3-89;  8:45  am] 
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lOodMl  Now  QFM-233-O00I 

Ww  I  wi  ^LflinbOTt  Cotnpmyt  PwIm- 
Osvta  RMMTCh  DIvMon;  Application 
ror  \^iiiinMviQn  twcsninvfluun  vi 
Quiify<ngSflu»of«Ceg>nTatlen 
Facnty 

July  M,  1880. 

On  July  5, 1989,  Warner-Lambert 
G}nipany,  Parke-Davis  Research 
Division  (Applicant],  of  2800  Plymouth 
Road,  Ann  AJbor,  Michigan  48105, 
submitted  for  filing  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  facility  pursuant 
to  S  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  tiiat  the  submittal  constitutes  a 
complete  filing. 

The  topping-cyde  cogeneration 
facility  will  be  located  in  Ann  Aibor, 
Michigan.  The  focility  wiH  consist  of  a 
combustion  turbine  generator  and  a  heat 
recovery  boiler.  Thermal  energy 
recovered  firom  the  facility  will  be  used 
for  space  heating  and  cooling,  hot  water 
production  and  steam  sterilization.  The 
net  electric  power  production  capacity 
will  be  2,826  KW.  The  primary  energy 
source  will  be  natural  gas.  The 
completion  of  the  facility  is  scheduled 
for  July,  1969. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  ME.,  Washington,  DC 
20426,  in  accordance  widi  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
LobD.CsiheO. 
Secretary. 

[Fit  Do&  89-18198  Filed  8-»-88;  8:45  am] 
MLLMM  csec  niT-ot-ii 


(Docket  No.  cm  489  0001 

Equltrana,  Inc.  v.  Joaoph  H.  Hagor; 
AppBcaMonfof  AI»an€ionmantand,ln 
ttM  Altamativa,  Complaint 

Juiy  28, 1989. 

On  June  29, 1989,  as  corrected  on  July 
13, 1969,  Equitrans,  Inc.  (Equitrans]  filed 
an  application  under  sectioa  7(b)  (^  the 


Natural  Gas  Act  (NGA]  for 
abandonment  of  oatiiral  gas  sold  to 
Equitrans  by  Joseph  H.  Hager  (llager] 
and,  in  the  alteinatiTe,  a  complaint 
seeking  reformation  of  the  price  terms  of 
the  contracts  between  Equitrans  and 
Hager  under  section  5  of  die  NGA. 

Equitrans  states  that  Hager  is  the 
owner  of  natural  gai  wells  located  in 
West  Virginia  and  sells  the  gas  to 
Equitrans  pursuant  Id  gas  purchase 
agreements  *  between  Hager  and 
Equitable  Gas  Company  (Equitable), 
Equitrans'  affiliate  and  predecessor-in- 
interest,  which  require  Equitrans  to 
purchase  gas  during  the  six  month 
winter  period  from  November  1  to  May  1 
of  each  year  and  provide  for  the  shut-in 
of  such  gas  from  May  1  to  November  1, 
unless  such  gas  is  needed  by  Equitrans. 
Equitrans  farther  states  that  the 
contracts  were  altered  pursuant  to  a 
settlement  agreement  between  Hager 
and  Equitrans  dated  November  1, 1982 
(1982  settlement),  and  approved  by  the 
Commission  by  letter  order  issued 
February  17, 1983.  in  Independent  Oil 
and  Gas  Association  of  West  Virginia 
(lOGA),  Docket  Nos.  RI74-188  and  RI75- 
21,  to  provide  that  for  all  gas  delivered 
after  November  1, 1982,  Equitrans  shall 
pay  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  section  103  ceiling  price,  except 
for  gas  which  qualifies  under  NGPA 
sections  102, 107,  or  108,  in  which  case 
Equitrans  is  obligated  to  pay  the  section 
102  ceiling  price  and  adjustments 
permitted  by  the  NGPA  and  Commission 
regulations  relating  to  taxes  and  other 
production-related  allowances. 

Equitrans  asserts  that  in  the  fall  of 
1985,  Equitrans  (through  Equitable]  and 
Hager  agreed  to  renegotiate  the 
contracts  to  provide  that  from 
November  18, 1985  until  January  21, 
1988,  Hager  would  sell  gas  to  Equitrans 
at  a  price  of  $3.30  per  Mcf  and  that 
Hager  would  pay  all  taxes  and  related 
charges  and  thereafter  die  purchase 
price  would  be  set  at  the  prevailing  field 
purchase  price,  and  Equitrans  agreed  to 
purchase  gas  firom  Hager  during  the 
entire  year.  Equitrans  further  asserts 
that  it  drafted  such  8n  agreement  and 
operated  under  its  terms  from  November 
1965  through  January  2, 1988,  by 
refraining  from  shutting  in  Hager's 
production.  Equitrans  contends  that 
I  lager  never  executed  the  agreement, 
and  on  February  22, 1988.  filed  a  claim 
against  Equitrans  in  the  United  States 
District  Court  for  the  Northern  District 
of  West  Virginia  seeking  enforcement  of 
the  original  contracto,  as  modified  by 
the  1982  settlement.  Equitrans  states 


that  Hager  has  delivered  and  continues 
to  deliver  to  Equitrans  gas  which 
qualifies  for  NGPA  section  106  and 
therefore,  is  charging  Equitrans  the 
section  102  price. 

Equitrans  submits  that  abandonment 
is  in  the  public  interest.  Equitrans 
contends  the  indefinite  price  escalation 
provided  for  in  the  contracts  as  modified 
by  the  1982  settlement  and  the  shutting 
in  of  production  for  six  months  every 
year  is  contrary  to  the  public  interest. 
Equitrans  further  contends  that  its 
willingness  to  purchase  the  gas  all  year 
at  marketable  prices  clearly  serves  the 
public  interest.  Equitrans  also  aigues 
that  the  contracts  are  naenforceable 
under  West  Virginia  law.  In  the 
altemature,  Equitrans  requests 
reformation  of  the  price  terms  of  the 
underlying  contracts  to  the  prevailing 
field  purchase  price. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
motions  or  protests  shotdd  be  filed 
within  30  days  following  publication  of 
this  notice  in  the  Federal  Register. 
Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Hager's  answer  to 
the  complaint  is  also  due  within  30  days 
following  Federal  Re^Mer  publication. 
Lois  D.  Castidl. 
Secretary. 
[FR  Doc  88-18197  Filed  8-8-89;  8:45  am] 

BILUNO  CODE  t717-01-M 

1 

[Docket  Nos.  RP89-212-000  and  CP89-759- 
001] 

Transcontinental  Gaa  Hpe  Una 
Corporation;  Proposod  Walvar  and 
Tariff  FHing 


>sed' 


*  Equttran*  states  that  8ie  contracts  are  dated 
Mardi  9, 1971.  December  16, 1074,  and  two  are 
dated  Auguat  IB,  1975. 


July  31, 1989. 

Take  notice  that  on  Jaly  28, 1969, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  to  request 
that  the  Commission  take  such  action  as 
may  be  necessary  to  permit  Transco  to 
temporarily  waive  restzictions  in  its 
existing  FERC  Gas  Tariff  and  to  submit 
certain  tariff  sheets  to  Second  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 
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The  prcqjosed  effective  date  of  the  tariff 
sheets  is  August  1, 1989, 

Transco  states  that  on  April  3, 1989 
Transco  filed  widi  the  Commission  a 
Stipulation  and  Agreement  ("April  3 
Settlement")  which  would  have  settled 
various  issues  and  proceedings  related 
to,  among  odier  things,  the 
Commission's  Order  Nos,  436  and  500 
and  the  implementation  of  such  Orders 
on  Transco's  system.  Included  in  the 
April  3  Setdement  were  proposed 
revisions  to  Transco's  Rate  Schedule 
GSS,  LSS  and  LGA  ("Eastern  Storage 
Rate  Schedules")  to  remove  certain 
restrictions  in  such  rate  schedules  an  the 
injection  of  gas  purchased  by  its 
customers  from  parties  other  than 
Transco.  In  general  terms,  these  tariff 
provisions  Iknit  the  injection  of  such 
third-party  gas,  both  on  a  daily  and  total 
quantity  basis,  to  a  percentage  based 
upon  the  amoimt  of  each  customer's 
daily  firm  purchase  entiUement  fi^m 
Transco  which  has  been  permanently 
converted  to  firm  transportation  service. 
Pursuant  to  the  terms  of  the  April  3 
Setdement,  on  April  3, 1989  Transco  also 
filed  a  request  for  a  temporary  waiver  of 
the  daily  restrictions  on  the  injection  of 
third-party  gas  under  its  affected  storage 
rate  schedules  pending  Commission 
approval  of  the  April  3  SettiemenL  By 
letter  order  issued  May  3, 1989,  the 
Commission  granted  such  temporary 
waiver.  Subsequendy,  however,  by 
order  issued  July  19, 1986  the 
Commission  rejected  the  April  3 
Setdement  without  prejudice  to 
resubmittal  in  a  modified  form. 

Transco  states  that  subsequent  to  the 
issuance  of  the  July  19, 1989  order. 
Transco,  its  customers  and  other  parties 
have  been  engaged  in  discussions 
regarding  the  terms  of  a  revised 
setdement  proposal  to  resolve  the  same 
issues  that  were  addressed  m  die  April  3 
Setdement  including  the  removal  of  the 
limitations  on  the  injection  of  third-party 
gas  into  storage  under  the  Eastern 
Storage  Rate  Schedules,  Transco 
anticipates  diat  a  revised  settlement  will 
be  filed  in  the  near  future.  However, 
four  of  the  seven  months  which 
comprise  the  1989  storage  injection 
season  have  lapsed.  Furthermore,  due  to 
the  restrictions  on  the  injection  of  third- 
party  gas  into  such  faciUties,  many  of 
Transco's  customers  are  behing  their 
normal  operational  schedules  for  filling 
their  storage  balances.  As  a  tempwary 
resolution  of  this  matter,  Transco  is 
willing  to  waive  all  restrictions  on  the 
injection  of  third-pary  gas  into  storage 
under  the  Eastern  Storage  Rate 
Schedules  during  the  month  of  August 
1989.  Therefore,  Transco  requests  that 
the  Commission  prompdy  take  such 


actions  as  may  be  necessary  to  permit 
such  waiver  of  tariff  restrictions  by 
Transco  commencing  August  1, 1989, 

Transco  states  that  with  regard  to  a 
related  matter,  the  requested  waiver  by 
Transco  during  August  of  the 
restrictions  on  the  injection  of  third- 
party  gas  into  storage  under  the  Eastern 
Storage  Rate  Schedules  would  result  in 
Transco  having  virtually  no  sales  under 
its  CD,  G  or  OG  Rate  Schedules  during 
such  month  since  Transco's  currendy 
effective  sales  rate  is  substantiaUy 
above  the  ^ot  market  prices  for  gas 
which  its  customers  can  purchase  to  fill 
their  storage  balances  in  the  absence  of 
such  storage  injection  restricb'ons. 
However,  Transco  has  obligations  to 
certain  of  its  producers  to  purchase 
approximately  250  MMcf  per  day  of 
"must-take"  gas  supplies  consisting 
mosdy  of  casinghead  gas.  Transco 
states  that  its  ability  to  grant  a  limited 
term  waiver  of  the  storage  restrictions  is 
dependent  on  its  ability  to  dispose  of 
"must  take"  gas  during  such  period.  If 
the  storage  tariff  waiver  requested 
herein  is  granted,  Transco  states  that  it 
intends  to  continue  to  purchase  such 
"must-take"  gas  supplies  and  to  the 
extent  necessary  under  operating 
conditions,  resell  such  gas  supplies 
under  its  Rate  Schedule  IS  which  was 
approved  by  Commission  order  issued 
March  24, 1989  in  Docket  CP89-759-O00. 
However,  Transco  does  not  have  on  file 
with  the  Commission  currendy  effective 
Rate  Schedule  IS  tariff  sheets.  In  that 
regard,  Transco  submits  in  the  instant 
filing  certain  original  tariff  sheets  to 
Second  Revised  Volume  No.  1  of 
Transco's  FERC  Gas  Tariff,  which 
comprise  Rate  Schedule  IS  and  the  form 
of  Service  agreement  to  be  used  under 
such  Rate  Schedule. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to  its 
jurisdictional  customers.  State 
Commissions  and  interested  parties.  In 
accordance  with  the  provisions  of 
§  154.16  of  the  Commission's 
Regidations,  copies  of  this  filing  are 
available  for  public  inspection  during 
regular  business  hours,  in  a  convenient 
form  and  place  at  Transco's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston, 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
Nordi  Capitol  Stieet  NE.,  Washington, 
DC  20426,  in  accordance  with  S9  3&5J214 
and  385.211  of  the  Commission's  Rules 
and  Regulations,  AH  such  motions  or 
protests  should  be  filed  on  or  before  8/ 
7/69,  Protests  wUl  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  wiH 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection  in  the  Public 

Reference  Room. 

LoUD.CulieIl. 

Secretary. 

[FR  Doc.  »-18l9e  Filed  6-^-»,  8:45  am] 

MLLMQ  CODE  1717-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 


Statanients 
of  EPA 


[ER-Fm.-36K-1} 

Environmental 

Regulations; 

Commenia 


Availability  of  EPA  comments 
prepared  July  17, 1989  through  July  21, 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section  309 
of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  die  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  382-5076, 

An  explanation  of  the  ratings  assigned 
to  draff  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  7, 1989  (54  FR  15006), 

Draft  EISs 

ERP  Na  D-AFS-E65038-NC  Rating 
LO,  Grassy  Gap  and  Wesser  Timber 
Sales  Management  Plan, 
Implementation,  Nantahala  National 
Forest  Graham  and  Swain  Counties, 
NC, 

Summary:  EPA  does  not  object  to  the 
selection  of  Alternative  D  as  the 
preferred  alternative, 

ERP  No,  DS-FHW-H40137-NB.  Rating 
LO,  Van  Dom  Street  Connection,  NV-27 
gdi  and  lOdi  Street  to  US-77/West 
Bypass,  Additional  Alternatives 
ALnalysis,.Punding,  Qty  of  Lincoln, 
Lancaster  County,  NB. 

Summary:  EPA  has  no  objection  to  the 
additional  alignment  addressed  in  the 
Supplemental  EIS. 

ERP  No,  D-FHW-K40167-CA,  Rating 
E02,  CA-237  Upgrading  to  Freeway 
Standards,  Madulda  Avenue  to  1-880, 
Funding  and  404  Permit  Santa  Qara 
Coimty,  CA. 

Summary:  EPA  expressed 
environmental  objections  because  the 
project  would  eliminate  20.5  acres  of 
seasonal  wedands  and  riparian  habitat 
and  lacks  sufficient  information  about 
acreage  determination,  specific 
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proposed  mitigation  and  whether  other 
less-damaging,  practicable  alternatives 
exist  EPA  recommended  that  the  FEIS 
contain  more  detailed  information  on 
wetland  impacts  and  mitigation  and  air 
quality  impacts,  particularly  as  they 
pertain  to  carbon  monoxide  and  ozone. 

EPA  No.  I>-FHW-K40168-CA.  Rating 
E02, 1-5  Widening  and  Interchange 
Improvements,  1-5  at  Genesee  Avenue, 
1-805  at  Mira  Mesa  Boulevard  and  1-5  at 
Del  Mar  Heights  Road,  Funding,  404  and 
Bridge  Permits,  City  and  County  of  San 
Diego  County,  CA. 

Summary:  EPA  expressed 
environmental  objections  because  the 
Build  Alternatives  would  require  the 
placement  of  fill  material  in 
approximately  13-15  acres  of  wetlands 
and  could  not  determine  whether  the 
proposed  project  was  consistent  with 
section  404  requirements.  EPA 
encourages  the  development  of  an 
alternative  that  includes  high  occupancy 
vehicle  and  light  rail  transit  features  in 
order  to  prevent  air  quality  violations  or 
any  futher  deterioration.  EPA 
recommended  the  preparation  of  a 
supplemental  EIS. 


FINAL  QSs 

ERP  No.  F-COE-H36091-IA, 
Mississippi  River  Flood  Damage 
Reduction  Facilities,  Construction,  Coon 
Rapids  Dam  to  Ohio  River,  Muscatine 
and  Louisa  Counties,  LA. 

Summary:  EPA's  concerns  have  been 
addressed  as  long  as  the 
recommendations  in  the  Final  Fish  and 
Wildlife  Service  Coordination  Act 
Report,  dated  March  26, 1986  are 
implemented. 

ERP  No.  FS^HW-D4005O-MD,  MD- 
32  Relocation  and  Upgrade  of  Related 
FaciUties,  MD-108  to  Pindeil  School 
Road,  Funding  and  404  Permit,  Howard 
County,  MD.  SUMMARY:  EPA  has  no 
objections  to  the  project  as  described  in 
the  suplemental  final  EIS. 

ERP  No.  F-FHW-D40231-MD,  US  50/ 
Salisbury  Bypass  Construction,  US  50 
East  of  Rockawalkin  Road  to  the  US  50 
and  US  13  Bypass  Interchange,  Funding 
and  404  Permit.  Wicomico  County,  MD. 

Summary:  EPA  is  concerned  about  the 
lack  of  additional  information  on  the 
elimination  of  Alternative  5,  the 
potential  for  contamination  of 
groimdwater  resources  and  the 
increased  acreage  of  wetlands  impacted. 
ERP  No.  F-FHW-E40572-AL,  Corridor 
X  Highway  Construction,  Walker/ 
Jefferson  County  Line  to  US  31,  Funding 
and  Possible  404  Permit.  Birmingham 
Metropolitan  Area,  Jefferson  Coimty, 
AL 
Summary:  EPA  had  minor  concerns 


over  impacts  to  do  with  residential  noise 
levels  and  riparian  wetlands. 

Dated:  August  1, 1969. 
WilUam  D.  Dickeraoi^ 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-18295  Filed  8-3-89;  8:45  am] 

BtLUNQ  CODE  65aO-SO-M 


[ER-FRL-36249]       } 

Environmental  lm»act  Statements; 
Availability  ] 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
382-5073  or  (202)  3$2-5075.  Availability 
of  Environmental  Impact  Statements. 
Filed  July  24, 1989  Through  July  28, 1989. 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  890206,  Draft,  AFS,  UT.  Seven 
Peaks  All  Seasoa  Ski  Resort. 
Development  and  Management, 
Special  Use  Permit,  Provo  Peak  Basin 
Ajrea.  Uinta  Natfonal  Forest,  Utah 
County,  UT.  Due:  September  18, 1989, 
Contact:  Larry  Gall  (801)  377-5780. 
EIS  No.  890207.  Final,  BOP,  IL, 
Greenville  Federal  Correctional 
Institution,  Construction  and 
Operation,  Bond  County,  IL,  Due: 
September  5, 1989,  Contact:  William 
Patrick  (202)  272-6871. 
EIS  No.  890208,  Final.  USN,  NC,  Mid- 
Atlantic  Electronic  Warfare  Range 
(MAEWR)  Within  Restricted  Airspace 
R-5306A  Establishment,  Beaufort, 
Carteret,  Craven,  Hyde  and  Pamlico 
Counties,  NC,  Due:  September  5. 1989, 
Contact:  Charles  H.  Maguire  (804) 
445-2307. 
EIS  No.  890209,  FSuppl.  UMT.  CA,  Los 
Angeles  Metro  Rail  Rapid  Transit 
Project,  Updated  Information  and 
Impacts  of  the  New  Locally  Preferred 
Alternative,  Funding,  Los  Angeles 
County.  CA.  Due:  September  5, 1989, 
Contact:  Carmen  Clark  (415)  974-7317. 
EIS  No.  890210.  Final.  BOP.  PR, 
Guaynabo  Metropolitan  Detention 
Center,  Consti-uction  and  Operation, 
Implementation,  PR.  Due:  September 
5, 1989.  Contact:  William  Patrick  (202) 
272-6871. 

Dated:  August  1, 1989. 
William  D.  Dickersao, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-18294  Filed  8-3-89: 8:45  am] 

BILUNQ  CODE  eS60-50-M 


[FRL-3624-7 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 


Committee  Act."  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  S300F  et  seq.],  will 
be  held  on  August  20, 1989  from  1:00 
p.m.  until  3:00  p.m.  in  the  EPA 
Auditorium,  U.S.  Environmental 
Protection  Agency  (EPA)  Headquarters, 
401  M  Street  SW.,  Washington,  DC. 
Coimcil  members  will  be  participating 
by  Conference  Call. 

The  purpose  of  the  meeting  is  to 
prepare  recommendations  for  the 
Administrator  of  EPA  on  the  final 
regulatory  structure  (eg.  maximum 
contaminant  level  or  treatment 
technique)  for  the  National  Primary 
Drinking  Water  Regulation  for  Lead  and 
Copper  and  on  whether  lead  service  line 
replacement  should  be  a  component  of 
the  final  regulation. 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  the  first  hour  of  their  conference 
call  for  this  purpose.  Oral  statement  will 
be  limited  to  Hve  minutes  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  2286  before  August  28, 
1989.  Due  to  time  constraints,  oral 
statements  will  be  reserved  on  a  first 
come,  first  served  basis.  When  one  hour 
block  is  filled,  no  more  time  will  be 
available. 

The  Council  encourages  written 
statements  that  may  be  sent  to  them 
prior  to  the  meeting.  Anyone  wishing  to 
provide  a  written  statement,  must  do  so 
before  August  21, 1989.  These 
statements  should  be  sent  to:  Charlene 
E.  Shaw,  Designated  Federal  Official, 
National  Drinking  Water  Advisory 
Council,  U.S.  Environmental  Protection 
Agency,  Office  of  Drinking  Water  (WH- 
550A),  401  M  Street,  SW.,  Washington, 
DC  20460.  Written  statements  will  be 
recognized  at  the  Council  meeting  and 
will  become  part  of  the  permanent 
meeting  record. 

Any  member  of  the  public  that  would 
Uke  to  attend  the  Council  meeting, 
present  an  oral  statement,  or  submit  a 
written  statement,  should  contact  Ms. 
Charlene  Shaw  at  ths  address  listed 
above,  or  call  (202)  312-2285. 

Dated:  July  28, 1989. 
Rebecca  W.  Hanmer, 

Acting  Assistant  Administrator  for  Water 
[FR  Doc.  89-18258  Filed  8-3-89;  8:45  am] 

BILUNO  CODE  S560-50-M 


(FRL-3624-61 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  10(a)  (2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  National  Ehinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  S300F  et  seq.].  will 
be  held  on  August  18. 1989  from  1:00 
p.m.  until  3:00  p.m.  in  Room  #2,  South 
Conference  Center,  U.S.  Environmental 
Protection  Agency  (EPA)  Headquarters. 
401  M  Street  SW.,  Washington.  DC. 
Council  members  will  be  participating 
by  Conference  Call. 

The  purpose  of  the  meeting  is  to 
prepare  recommendations  for  the 
Administrator  of  EPA  on  the  proposed 
National  Primary  and  Secondary 
Drinking  Water  Regulations  for  30 
synthetic  organic  chemicals  (SOCs)  and 
8  inorganic  chemicals  (Phase  2). 

The  meeting  will  be  open  to  the 
publia  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  the  first  hour  of  their  conference 
call  for  this  purpose.  Oral  statements 
will  be  limited  to  five  minutes  and  it  is 
preferred  that  only  one  person  present 
the  statement.  Any  outside  parties 
interested  in  presenting  an  oral 
statement  should  petition  the  Council  by 
telephone  at  (202)  382-2285  before 
August  16, 1989.  Due  to  time  constraints, 
oral  statements  will  be  reserved  on  a 
first  come,  first  served  basis.  When  the 
one  hour  block  is  filled,  no  more  time 
will  be  available. 

The  Council  encourages  written 
statements  that  may  be  sent  to  them 
prior  to  the  meeting.  Anyone  wishing  to 
provide  a  written  statement,  must  do  so 
before  August  11. 1989.  These 
statements  should  be  sent  to:  Charlene 
E.  Shaw.  Designated  Federal  Official. 
National  Drinking  Water  Advisory 
Council.  U.S.  Environmental  Protection 
Agency,  Office  of  Drinking  Water  (WH- 
550A).  401  M  Street,  SW..  Washington, 
DC  20460.  Written  statements  will  be 
recognized  at  the  Council  meeting  and 
will  become  part  of  the  permanent 
meeting  record. 

Any  member  of  the  public  that  would 
like  to  attend  the  Council  meeting, 
present  an  oral  statement,  or  submit  a 
written  statement,  should  contact  Ms. 
Charlene  Shaw  at  the  address  listed 
above,  or  call  (202)  382-2285. 

Dated:  July  28. 1988. 
Rebecca  W.  Hamner. 

Acting  Assistant  Administrator  for  Water. 
[FR  Doc.  89-18259  FUed  8-3-89:  8:45  am] 
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IOPTS-44534;  FRL-362S-3] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  the 
receipt  of  test  data  on  commercial 
hexane  (CAS  Nos.  96-37-7  and  110-54- 
3)  and  diethylene  glycol  butyl  ether 
(DGBE)  (CAS  No.  112-34-5).  submitted 
pursant  to  a  final  test  rule  under  the 
Toxic  Substances  Control  Act  (TSCA). 
This  notice  also  announces  the  receipt 
of  test  data  on  aniline  (CAS  No.  62-53- 
3)  and  methyl  tert-butyl  ether  (MTBE) 
(CAS  No.  1634-04-4),  submitted 
pursuant  to  a  consent  order  under 
TSCA.  Publication  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOR  FURTHER  INFORMATION  CONTACR 

Michael  M.  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M  St., 
SW.,  Washington.  DC  20460.  (202)  554- 
1404.  TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Section 

4(d)  of  TSCA  requires  EPA  to  pubhsh  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated  under 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60.  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  testing 
consent  orders  will  be  announced  to  the 
public  in  accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  commercial  hexane  was 
submitted  by  the  American  Petroleum 
Institute  pursuant  to  a  test  rule  at  40 
CFR  799.2155.  It  was  received  by  EPA  on 
July  17, 1989.  The  submission  describes 
salmonella  /mammalian-microsome 
mutagenicity  assay  of  the  vapor  phase 
of  commercial  hexane  using  the 
desiccator  methodology.  Mutagenicity 
testing  is  required  by  this  test  rule. 

Test  data  for  (DGBE)  was  submitted 
by  the  Chemical  Manufacturers 
Association,  on  behalf  of  Union  Carbide 
Corporation,  pursuant  to  a  test  rule  at  40 
CFR  799.1560.  It  was  received  by  EPA  on 
July  13, 1989.  The  submission  describes 
a  90-day  dermal  toxicity  study  with  a 
subgroup  to  evaluate  fertility  in  rats 
with  DGBE.  Subchronic  toxicity  testing 
is  required  by  this  test  rule. 

Test  data  for  aniline  was  submitted 
by  the  Synthetic  Oiganic  Chemical 
Manufacturers  Association,  Inc., 
pursuant  to  a  consent  order  at  40  CFR 
799.5000.  It  was  received  by  EPA  on  July 


14, 1986.  The  sulHnission  describes  a 
mouse  bone  marrow  micronucleus  assay 
of  aniline.  In  vivo  mammalian  bone 
marrow  cytogenetics  tests:  Micronucleus 
assay  are  required  by  this  consent  order. 

Test  data  for  MTBE  was  submitted  by 
the  Methyl  Tertiary  Butyl  Ether 
Committee  (MTBE  Health  Effects 
Testing  Task  Force)  on  behalf  of:  Amoco 
Corporation,  ARCO  Chemical  Company, 
Exxon  Chemical  Company — a  division 
of  Exxon  Corporation.  Sun  Refining  and 
Marketing  Company  and  Texaco 
Chemical  Company,  pursuant  to  a 
consent  order  at  40  CFR  799.5000.  It  was 
received  by  EPA  on  July  12. 1989.  The 
submission  describes  an  inhalation 
developmental  toxicity  study  in  rabbits 
for  MTBE.  Developmental  toxicity 
testing  is  required  by  this  consent  order. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  these 
submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44534).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  fitim  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office.  Rm.  NE-G004, 401 
M  St.,  SW..  Washington,  DC  20460. 

Authority:  15  U.S.C.  2603. 

Dated:  July  31. 1989. 
Joseph  |.  MetMuU, 

Director,  Existing  Chemical  Assessment 
Division.  Office  of  Toxic  Substances. 
[FR  Doc.  89-18280  Filed  8-3-88;  8:45  am] 
mixmo  CODE  (se^-so-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  CoHection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice  of  information  collection 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  under  the  Paperwork 
Reduction  Act 

summary:  The  submission  is 
summarized  as  follows: 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 


32118 


Federal  Regigter  /  Vol.  54.  No.  149  /  Friday,  August  4.  1989  /  Notices 


Title:  Application  for  a  Merger  or 
Other  Transaction  Pursuant  to  section 
8(c]  of  the  Federal  Deposit  Insurance 
Act  (Phantom  or  Corporate 
Reorganization). 
Form  Number.  FDIC  G220l(y7. 
OMB  Number  3064-0015. 
Expiration  Date  of  Current  OMB 
Clearance:  October  31, 1989. 
Frequency  of  Response:  On  occasion. 
Respondents:  Insured  nonmember 
banks  who  apply  for  FDIC  approval  to 
effect  a  merger  transaction  for  the 
principal  ptupose  of  corporate 
reorganization. 
Number  of  Respondents:  200. 
Number  of  Responses  per 
Respondent'  1. 

Total  Annual  Responses:  200. 
Average  Number  of  Hours  per 
Response:  20. 

Total  Annual  Burden  Hours:  4,000. 
OMB  Reviewer  Gary  Waxman,  (202) 
395-7340,  Office  of  Information  and 
Regulatory  ^airs.  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FDIC  Contact-  John  Keiper,  (202)  898- 
3810,  Assistant  Executive  Secretary, 
Room  6096,  Federal  Deposit  Insurance 
Corporation,  550 17th  Sh-eet,  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
October  3, 1989. 

AODREMES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  Usted.  Comments 
regarding  the  submission  should  be 
addressed  to  the  OMB  reviewer  listed. 
The  FDIC  contact  would  also  be 
interested  in  receiving  a  copy  of  the 
comments. 

•UPPLEMffNTAIIY  MPOIIMATION:  The 
FDIC  is  requesting  OMB  approval  to 
extend  the  use  of  application  form  FDIC 
6220/07  which  is  used  by  FDIC- 
supervised  banks  who  apply  for  FDIC 
approval  to  effect  a  merger  transaction 
under  section  18(c)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1828(c)).  This  type  of  transaction 
involves  a  phantom  bank  merger  or 
other  merger  transaction  for  the 
principal  purpose  of  corporate 
reorganization.  The  application  form 
requires  the  applicant  to  furnish 
information  concerning  the  terms  and 
conditions  of  the  merger,  structure  of  the 
transaction,  and  a  statement  of 
condition  of  recent  date  for  the 
applicant  and  the  other  institution.  The 
information  collected  on  the  form  is 
used  by  the  FDIC  as  a  basis  for 
evaluating  certain  factors  as  required  by 


section  18(c)  of  the  FDIC  Act  before 
approving  the  application. 

Dated:  July  28, 1989. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary,  Federal  Deposit 

Insurance  Corporation. 

[FR  Doc.  89-18276  Filed  8-3-89;  8:45  am] 

BUXING  CODE  6714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGCNCY 

[FEMA-835-OR]         | 

Louisiana;  Amendment  to  a  Major 
Disaster  Deciaration 

agency:  Federal  Emergency 
Management  Agency. 

action:  Notice.       

summary:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Louisiana  (FEMA-835-DR),  dated  July 
18, 1989,  and  related  determinations. 

dated:  July  28, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Neva  K.  Elhott,  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472  (202)  646-3614. 

NOTICE:  Notice  is  hereby  given  that 
the  incident  period  for  this  disaster  is 
closed  effective  July  21, 1989. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Grant  C.  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support,  Federal  Emergency 

Management  Agency, 

[FR  Doc.  89-18263  Filed  8-3-89;  8:45  am) 

BIUINO  CODE  •71t-02-« 


FEDERAL  MARiTIME  COMMISSiON 

Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notict  of  the  filing  of  the 
following  agreemeiit(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  S  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 


Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200272. 

Title:  South  Carolina  State  Ports 
Authority  Terminal  Agreement. 

Parties: 

South  Carolina  State  Ports  Authority 
(Authority) 

Harmony  Cruise  Lines,  Ltd.  (HCL) 

Synopsis:  The  Agreement  provides  for 
a  nonexclusive  license  to  HCL  to  use  the 
Authority's  passenger  terminal  facility 
at  the  south  end  of  Unidn  Pier  Terminal 
for  HCL's  day  excursion  cruise  service. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  31, 1989. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  89-18201  Filed  8^9-99;  8:45  am) 

BILLING  CODE  STKMII-M 


Agreennent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  ^ling  of  the 
following  agreement(s)  prusuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secreitary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commusicating  with  the 
Commission  regarding' a  pending 
agreement. 

Agreement  No.:  212-010286-020. 

Title:  South  EuropeAJ.S.A.  Pool 
Agreement. 

Parties: 

Compania  Trasatlantica  Espanola, 
S.A. 

Costa  Container  Line  (A  Division  of 
Contship  Containerlines  Limited) 

Evergreen  Marine  (Corporation 
(Taiwan)  Ltd. 

Farrell  Lines,  Inc. 

'Italia'  di  Navigazione,  S.p.A. 

Jugolinija 

Lykes  Lines  (Lykes  Bros.  Steamship 
Co.,  Inc.) 

A.P.  Moller-Maersk  Line 

Nedlloyd  Lines  (Nedlloyd  Lijnen  B.V.) 

P  &  O  Containers  (TFL)  Ltd. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  modification 
would  extend  the  existing  Pool  Period 


from  July  31, 1089,  until  September  30, 
1989. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  July  31. 1989. 
Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  89-18202  Filed  8-^-89;  8:45  am] 

nujNa  CODE  STao-oi-M 
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FEDERAL  RESERVE  SYSTEM 

Northern  Trust  Corp^  Application  To 
Engage  de  novo  In  Permissible 
NonlNinlcing  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  S  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directiy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be.  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  21, 
1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 


South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Northern  Trust  Corporation. 
Chicago,  Illinois;  to  engage  de  novo 
through  Northern  Trust  Brokerage,  Inc., 
Chicago,  Illinois,  in  combining 
investment  advice  with  its  existing 
brokerage  services  activities  to 
institutional  and  retail  customers, 
pursuant  to  9  225.2S(b)(4)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  31, 1989. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18214  Filed  ft-^-89;  8:45  am] 

nUJNO  CODE  <310-01-«l 


Ocean  State  Bancshares  Corp^  et  al^ 
Formations  of.  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  aipplications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicted.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
28,1989. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 
Atiantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Ocean  State  Bancshares 
Corporation.  Middletown,  Rhode  Island; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Ocean  State  National  Bank, 
Middletown,  Rhode  Island. 

B.  Federal  Reserve  Bank  of  New  Yoric 
(William  L  RuUedge,  Vice  President)  33 
Liberfy  Street,  New  York,  New  York 
10045: 


1.  West  Jersey  Bancshares.  Inc., 
Fairfield,  New  Jersey;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  West 
Jersey  Communify  Bank.  Fairfield,  New 
Jersey. 

C.  Federal  Reserve  Bank  of  devdand 

Oohn  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street  Cleveland,  Ohio  44101: 

1.  Citizens  Bancshares,  Inc. 
Salineville,  Ohio;  to  acquire  97  percent 
of  the  voting  shares  of  First  National 
Bank  of  Chester,  Chester,  West  Virginia. 

D.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Sti«et  NW.,  Atianta,  Georgia 
30303: 

1.  First  Security  Corporation, 
Norcross,  Georgia:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Security  National  Bank,  Norcross, 
Georgia. 

E.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  La  Salle  Sb«et,  Chicago,  Illinois 
60690: 

1.  Overton  Bank  Shares,  Inc., 
Mondamin,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Mondamin  Savings  Bank,  Mondamin, 
Iowa. 

F.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Vice  President) 
925  Grand  Avenue,  Kansas  Cify, 
Missouri  64198: 

1.  Bancook  Corporation,  Cook. 
Nebraska;  to  acquire  87.5  percent  of  the 
voting  shares  of  Farmers  Bank,  Prairie 
Home,  Nebraska. 

2.  Tulsa  National  Bancshares,  Inc., 
Tulsa,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  to  Tulsa 
National  Bank,  Tulsa,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  31, 1988. 

Jennifer  J.  Johnsoo. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-18215  Filed  8-3-89;  8:45  amj 

BKJJNO  CODE  mO-OI-M 


Albert  p.  Qualla,  Jr^  Change  in  BanIt 
Control  Notice;  Acquisition  of  Shares 
of  Banka  or  Bank  Holding  ComftanlM. 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
ContiDl.  Act  (12  U.S.C.  1817(j))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817a)(7)). 
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The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reseve  Bank  indicated.  Once  the  notices 
have  been  accepted  for  processing,  they 
will  also  be  avedlable  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
28.1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.,  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  Albert  P.  Quallsjr..  Fort  Walton 
Beach,  Florida;  to  acquire  68.05  percent 
of  the  voting  shares  of  American 
National  Fmancial  Corporation,  Panama 
City,  Florida,  and  thereby  indirectly 
acquire  American  National  Bank, 
Panama  City,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  31, 1989. 
lennifar  J.  lohnaon. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18216  Fiied  8-3-89: 8:45  am] 
■njjMO  COW  •aio.AVM 


FEDERAL  TRADE  COMMISSION 

[Ftte  No.  S91-0069] 

SocMe  NaOonale  Elf  AquHaine,  et  al; 
Propowd  Con— nt  Agreement  With 
Anaiytia  to  Aid  Put>llc  Comment 

AOENCY:  Federal  IVade  Commission. 
action:  Proposed  consent  agreement 

summary:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  Societe  Nationale 
Elf  Aquitaine,  a  corporation  based  in 
Paris,  to  divest  a  chemical  plant  in  New 
Jersey,  and  to  "hold  separate"  the  entire 
fluorocarbon  division  to  eliminate 
antitrust  concerns  that  would  be  created 
by  its  acquisition  of  Pennwalt  Corp.. 
date:  Comments  must  be  received  on  or 
before  October  3, 1989. 
APWma.  Ccwunents  should  be  directed 
to;  FTC/OfBce  of  the  Secretary,  Room 
159, 6th  St.  and  Pennsylvania  Ave.  NW.. 
Washington.  DC  20580. 
FOR  Rf RTHER  INFORMATION  CONTACT. 
Edward  F.  Glynn.  Jr.,  FrC/S-2827. 
Washington.  DC  20580.  (202)  326-2955. 
oE 

aUPPLEMENTARV  INFORMATION;  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 


46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (18  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement(8)  containing  a  consent 
order(8)  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has(ve) 
been  placed  on  the  public  record  for  a 
period  of  sixty  (6C^  days.  Public 
comment  is  invited.  Such  comments  or 
views  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  it.s  principal 
office  in  accordance  with  §  4.9(b)(6)(ii) 
of  the  Conunission's  Rules  of  Practice 
(16  CFR  4.9(b)(6)(il)). 

Agreement  Containing  Consent  Order, 
Sodete  Nationale  Elf  Aquitaine  et  al. 

In  the  matter  of  Sodete  Nationale  Elf 
Aquitaine,  a  Corporation,  Atochem  S.A.,  a 
Corporation,  Elf  Aqsitaine,  Inc.,  a 
Corporation,  Atocham  Inc.,  a  Corporation, 
Atochem  North  Amtrica,  Inc.,  a  Corporation, 
and  Peimwalt  Corporation,  a  Corporation. 

The  Federal  Trade  Commission  (the 
"Commission"),  having  initiated  an 
investigation  of  the  proposed  acquisition 
of  the  voting  securities  of  Pennwalt 
Corporation  ("Peanwalt")  by  Societe 
Nationale  Elf  Aquitaine  ("SNEA") 
(SNEA,  Atochem  S.A.,  Elf  Aquitaine, 
Inc.,  Atochem,  Inc..  Atochem  North 
America,  Inc.,  and  Pennwalt  collectively 
the  "Proposed  Respondents"),  and  it 
now  appearing  that  Proposed 
Respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  divest 
certain  assets  and  providing  for  other 
relief, 

//  is  hereby  agreed  by  and  between 
Proposed  Respc^ents.  by  their  duly 
authorized  officers  and  attorneys,  and 
counsel  for  the  Commission  that: 

1.  Proposed  Respondent  SNEA  is  a 
French  corporation  with  its  principal 
executive  offices  located  at  Tour  Elf, 
Paris  La  Defense.  France. 

2.  Proposed  Respondent  Pennwalt  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  Gommonwe^lth  of 
Pennsylvania  with  its  principal 
executive  offices  located  at  Three 
Parkway,  Philadelphia,  Pennsylvania 
19102.  USA. 

3.  Proposed  Respondent  Atochem  S.A. 
is  a  French  corporation  with  its  principal 
executive  offices  located  at  4  cour 
Michelet,  Paris  La  Defense,  France. 

4.  Proposed  Respondent  Elf  Aquitaine, 
Ina  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  die  laws  of  the  State  of  Delaware 
with  its  principal  executive  offices 
located  at  High  Ridge  Park,  Stamford, 
Connecticut  06904,  USA. 

5.  Proposed  Respondent  Atochem 
North  America,  nc.  is  a  corporation 


organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware  with  its  principal 
executive  oHices  located  at  266 
Harristown  Road,  Glen  Rock,  New 
Jersey  07452.  USA. 

6.  Proposed  Respondent  Atochem  Inc. 
is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware  with 
its  principal  executive  offices  located  at 
266  Harristown  Road,  Glen  Rock,  New 
Jersey  07452,  USA. 

7.  Proposed  Respondents  SNEA  and 
Atochem  S.A.  submit  to  the  jurisdiction 
of  the  Commission  for  the  purpose  of  the 
entry  and  enforcement  of  the  Order 
contained  in  this  Agreement  and  to  the 
jurisdiction  of  the  courts  of  the  United 
States  for  the  purposa  of  enforcing  the 
Order. 

8.  Proposed  Respondents  Atochem 
Inc.,  Elf  Aquitaine,  Inc.,  Atochem  North 
America,  Inc.  and  Peanwalt  admit  all 
the  jurisdictional  facts  set  forth  in  the 
draft  of  complaint  h^e  attached. 

9.  Proposed  Respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement  and 

d.  All  rights  under  the  Equal  Access  to 
Justice  Act 

10.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  widi  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  smd  information 
in  respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  diis 
agreement  and  so  notify  Proposed 
Respondents,  in  w^iich  event  it  will  take 
such  action  as  it  may  cmsider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  farm  as  the 
circumstaiwes  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

11.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Proposed  Respondents 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

12.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  ie  not  subsequently 
withdrawn  by  the  Commission  pursuant 


to  the  provisions  of  S  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  fiiTther  notice  to  Proposed 
Respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  Order  to  divest  certain  assets 
and  providing  for  other  relief  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  Order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  U.S.  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  Order  to 
Proposed  Respondents  or  to  their 
American  counsel's  addresses  as  stated 
in  this  Agreement  shall  constitute 
service.  Proposed  Respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  Agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

13.  Proposed  Respondents  have  read 
the  proposed  complaint  and  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Proposed  Respondents  further 
understemd  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 
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Order 


As  used  in  this  Order,  the  following 
definitions  shall  apply: 

a.  "Acquisition"  means  SNEA's 
acquisition  of  any  or  all  voting  securities 
of  Pennwalt 

b.  "SNEA"  means  Soci6tg  Nationale 
Elf  Aquitaine,  a  French  corporation,  its 
predecessors,  any  other  corporations, 
partnerships,  joint  ventures,  companies, 
subsidiaries,  divisions,  groups  and 
affiliates  that  Soci6t6  Nationale  Elf 
Aquitaine  controls,  directiy  or  indirectly, 
and  their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

c.  "Pennwalt"  means  Pennwalt 
Corporation,  a  Pennsylvania 
corporation,  as  it  was  constituted  prior 
to  the  acquisition,  its  predecessors,  any 


other  corporations,  partnerships,  joint 
ventures,  companies,  subsidiaries, 
divisions,  groups  and  afTiUates  Pennwalt 
controls,  directiy  or  indirectiy,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

d.  "Atochem"  means  Atochem  S.A..  a 
French  corporation,  a  direqtiy  wholly- 
ovtmed  subsidiary  of  SNEA,  its 
predecessors,  any  other  corporations, 
partnerships,  joint  ventures,  companies, 
subsidiaries,  divisions,  groups  and 
affiliates  Atochem  S.A.  controls,  directiy 
or  indirectiy,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  and  their  respective 
successors  and  assigns. 

e.  "EAI"  means  Elf  Aquitaine,  Inc.,  a 
Delaware  corporation  and  a  directly 
wholly-owned  subsidiary  of  SNEA,  its 
predecessors,  any  other  corporations, 
partnerships,  joint  ventures,  companies, 
subsidiaries,  divisions,  groups  and 
affiliates  Elf  Aquitaine,  Inc.  controls, 
directiy  or  indirectiy,  and  their 
respective  directors,  officers,  employees, 
agents  and  representatives,  and  their 
respective  successors  and  assigns. 

f.  "Atochem  Inc."  means  Atochem 
Inc.,  a  Delaware  corporation  and  an 
indirectiy  wholly-owned  subsidiary  of 
SNEA,  its  predecessors,  any  other 
corporations,  partnerships,  joint 
ventures,  companies,  subsidiaries, 
divisions,  groups  and  affiliates  Atochem 
Inc.  controls,  direcUy  or  indirectiy,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
and  their  respective  successors  and 
assigns. 

g.  "ANA"  means  Atochem  Nortili 
America,  Inc.,  a  Delaware  corporation 
and  an  indirectiy  wholly-owned 
subsidiary  of  SNEA,  its  predecessors, 
any  other  corporations,  partnerships, 
joint  ventures,  companies,  subsidiaries, 
divisions,  groups  and  affiliates  Atochem 
North  America,  Inc.  controls,  directiy  or 
indirectiy,  and  their  respective  directors, 
officers,  employees,  agents  and 
representatives,  cmd  ti^eir  respective 
successors  and  assigns. 

h.  "Respondents"  means  SNEA. 
Atochem  S.A.,  Elf  Aquitaine,  Inc., 
Atochem  Inc.,  Atochem  North  America, 
Inc.  and  Pennwalt 

I.  "PVDF'  means  polyvinylidene 
fluoride  homopolymers  and  copolymers. 

j.  "VFi"  means  vinyhdene  fluoride 
monomer. 

k.  "Thorofare  Plant"  means  the 
manufacturing  facility  currentiy  owned 
and  operated  by  Pennwalt  located  at 
Thorofare,  New  Jersey,  and  all  of  its 
assets,  titie,  properties,  interests,  rights 
and  privileges,  of  whatever  nature, 
tangible  and  intangible,  including 
v<dthout  limitation  all  buildings, 


machinery,  equipment  customer  lists, 
and  other  property  of  whatever 
description,  and  including  the  right  to 
use  in  the  United  States  on  a 
nonexclusive  basis  (under  a  license, 
lease,  contract  or  similar  arrangement) 
Pennwalfs  current  technology  and 
know-how  employed  to  produce  HCFC- 
142b  and  VFj  at  such  plant  and  all 
Pemjwalt's  commercial  grades  of  PVDF 
whether  or  not  produced  at  such  plant 

1.  "Acquirer"  shall  have  die  meaning 
given  to  the  term  in  Section  n. 

m.  "Commission"  means  the  Federal 
Trade  Commission. 

// 

//  is  ordered,  That  Respondents  shall 
divest  absolutely  and  in  good  faith,  to 
an  acquirer  that  receives  the  prior 
approval  of  the  Commission  (the 
"Acquirer"),  within  twelve  (12)  months 
after  the  date  this  Order  becomes  final, 
the  Thorofare  Plant 

/// 

It  is  further  ordered.  That: 

A.  If  Respondents  have  not  divested 
the  Thorofare  Plant  as  contemplated  by 
Section  n  within  the  twelve-month 
period  provided  for  in  Section  H. 
Respondents  shall  consent  to  the 
appointment  of  a  trustee  empowered  to 
divest  the  Thorofare  Plant.  In  the  event 
that  the  Commission  brings  an  action 
pursuant  to  section  5(/)  of  the  Federal 
Trade  Commission  Act  15  U.S.C.  45(/), 
or  any  other  statute  enforced  by  the 
Commission,  Respondents  shall  consent 
to  the  appointment  of  a  trustee  in  such 
action.  The  appointment  of  a  trustee 
shall  not  preclude  the  Commission  from 
seeking  civil  penalties  or  any  otiier  relief 
available  to  it  for  any  failure  by 
Respondents  to  comply  with  this  Order. 

B.  The  trustee  shaU  also  be 
empowered  to  include  in  the  assets  to  be 
divested  a  commitment  from 
Respondents  to  provide  the  Acquirer  for 
a  period  of  at  least  one  (1)  year  from  the 
date  of  divestiture  with  technical 
assistance  required  by  said  Acquirer  to 
operate  the  Thorofare  Plant  using  the 
proprietary  technology  and  know-how 
licensed  as  part  of  the  divestiture  of  the 
Thorofare  Plant  If  the  commitment  to 
provide  technical  assistance  to  the 
Acquirer  is  included  in  the  assets  that 
the  trustee  is  empowered  to  divest  and  if 
the  Commission  determines  that 
Respondents  have  not  complied  with  its 
commitment  the  Commission  may 
extend  the  period  of  the  commitment  in 
addition  to  any  other  remedies  available 
to  the  Commission. 

C.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each     • 
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contract  that  is  •ubmitted  to  the 
Commission,  subject  to  Respondents' 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The  trustee 
shall  make  the  divestitures 
contemplated  by  this  Section  ID  only  to 
an  Acquirer  that  receives  the  prior 
approval  of  the  Commission,  and  only  in 
a  manner  that  receives  the  prior 
approval  of  the  Commission. 

D.  If  a  trustee  (the  "Trustee")  is 
appointed  by  the  Commission  m  a  court 
in  order  to  discharge  Respondents' 
obligations  under  Section  III  of  this 
Order,  the  following  terms  and 
conditions  shall  apply  to  the  Trustee's 
duties  and  responsibilities: 

(1)  The  Commission  shall  select  the 
Trustee,  subject  to  the  consent  of 
Respondents,  which  consent  shall  not  be 
unreasonably  withheld.  The  Trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures. 

(2)  The  Trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  contemplated  by  Section  W. 
of  this  Order.  The  Trustee  shall  have 
twelve  (12)  months  from  the  date  of 
appointment  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission  and.  if 
the  Trustee  is  appointed  by  a  court 
subject  also  to  the  prior  approval  of  the 
court  If,  however,  at  the  end  of  such 
twelve-month  period  the  Trustee  has 
submitted  a  plan  of  divestitiire  or 
believes  that  divestiture  can  be 
achieved  within  a  reasonable  time,  the 
divestiture  period  may  be  extended  by 
the  Commission,  or  by  the  court  for  a 
court-appointed  trustee;  Provided, 
however.  That  the  Commission  or  court 
may  only  extend  the  divestiture  period 
two  (2)  times. 

(3)  Respondents  shall  make  available 
in  the  United  States  to  the  Trustee  and 
the  Trustee  shall  have  full  and  complete 
access  to  the  personnel,  books,  records 
and  facilities  of  any  businesses  that  the 
T^stee  has  the  duty  to  divest 
Respondents  shall  develop  such 
financial  or  other  information  as  the 
Trustee  may  reasonably  request  and 
shall  cooperate  with  the  Trustee. 
Respondents  shall  take  no  action  to 
interfere  widi  or  impede  the  Trustee's 
accomplishment  of  the  divestiture. 

(4)  l^e  Thistee  shall  use  his  or  her 
best  efforts  to  negotiate  the  most 
favorable  price  and  terms  available  in 
each  contract  that  is  submitted  to  the 
Commission,  subject  to  Respondents' 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price. 

(5)  The  Trustee  shall  serve  at  the  cost 
and  expense  of  Respondents,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 


may  set  The  Trustee  shall  have 
authority  to  employ  such  consultants, 
accountants,  attorneys  or  other  persons 
reasonably  necessary  to  carry  out  the 
Trastee's  duties  and  responsibilities  and 
Respondents  shall  bear  the  expense  for 
such  services.  The  Trustee  shall  account 
for  all  monies  derived  from  the  sale  and 
all  expenses  incurred.  After  approval  by 
the  Commission  and.  in  the  case  of  a 
court-appointed  Trtstee,  by  the  court,  of 
the  account  of  the  'Trustee,  including 
fees  for  his  or  her  services,  all  remaining 
monies  shall  be  paid  at  the  direction  of 
Respondents  and  the  Trustee's  power 
shall  be  terminated  The  Trustee's 
compensation  shall  be  based  at  least  in 
significant  part  on  a  commission 
arrangement  contingent  on  the  Trustee's 
accomplishing  the  divestiture  of  the 
Thorofare  Plant 

(6)  Within  sixty  (BO)  days  after 
appointment  of  the  Trustee,  and  subject 
to  the  prior  approval  of  the  Commission, 
and.  in  the  case  of  e  court-appointed 
Trustee,  of  the  court,  the  Respondents 
shall  execute  a  trust  agreement  that 
transfers  to  the  Trustee  all  rights  and 
powers  necessary  to  permit  the  Trustee 
to  effect  the  divestiture  for  which  the 
Trustee  is  respons&le. 

(7)  If  the  Trustee  ceases  to  act  or  fails 
to  act  diligently,  one  or  more  substitute 
Trustees  shall  be  appointed  in  the  same 
manner  as  provided  in  this  Section  III  of 
the  Order. 

(8)  The  Trustee  shall  report  in  writing 
to  Respondents  and  the  Commission 
every  sixty  (60)  days  concenung  each 
Trustee's  efforts  to  accomplish  the 
divestiture. 

IV 

It  is  further  ordered.  That: 
A  The  Agreement  to  Hold  Separate 
shall  continue  in  effect  until 
Respondents'  divestiture  obligations 
under  Sections  II  end  in  of  the  Order  are 
satisfied,  or  until  such  other  time  as  the 
Agreement  to  Hold  Separate  provides, 
and  the  Respondents  shall  comply  with 
all  terms  of  said  Agreement 

B.  The  divestiture  required  by  the 
Order  shall  be  made  only  to  an  Acquirer 
that  receives  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  required  by  this  Order  is  to 
ensure  the  continsation  of  an  ongoing 
viable  enterprise  and  to  remedy  the 
lessening  of  competition  charged  in  the 
Commission's  complaint. 

C.  Respondents  shall  take  such  action 
as  is  necessary  to  maintain  the  viability 
and  marketability  of  the  Thorofate 
Plant,  and  to  prevent  the  destruction, 
removal  or  impairment  of  any  assets 
subject  to  possible  divestiture  pursuant 


to  this  Order  except  in  the  ordinary 
course  of  business  and  except  for 
ordinary  wear  and  tear. 


It  is  further  ordered,  That  within  sixty 
(60)  days  after  the  date  of  this  Order 
becomes  final  and  every  sixty  (60)  days 
thereafter  until  Respondents  have  fully 
satisfied  the  divestiture  obligation  of 
this  Order,  Respondents  shall  submit  to 
the  Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  they  intend  to  comply,  are 
complying  or  have  complied  with  the 
Order.  Respondents  shall  include  in 
their  compliance  reports,  among  other 
things  that  are  required  from  time  to 
time,  a'  full  description  of  all  contacts  or 
negotiations  with  prospective  acquirers 
for  the  divestiture  required  by  this 
Order,  including  the  identity  of  all 
parties  contacted.  Respondents  also 
shall  include  in  their  compliance  reports 
copies  of  all  written  communications  to 
and  from  such  parties,  and  all  internal 
memoranda,  reports,  and 
recommendations  concerning  the 
required  divestiture. 

VI 

It  is  further  ordered.  That  for  the 
purposes  of  determining  or  securing 
compliance  with  this  Order,  and  subject 
to  any  legally  recognised  privilege,  upon 
written  request  and  on  reasonable 
notice  to  Respondents  made  to  their 
principal  offices.  Respondents  shall 
make  available  to  any  duly  authorized 
representatives  of  the  Conunission: 

A.  All  books,  ledgen.  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  Ordsr.  for  inspection 
and  copying  in  the  United  States  during 
office  hours  and  in  the  presence  of 
counsel;  and 

B.  Upon  five  (5)  days'  notice  to 
Respondents,  and  without  restraint  or 
interference  from  Respondents,  for 
interview  in  the  United  States,  officers 
or  employees  of  Respondents,  who  may 
have  counsel  present^  regarding  such 
matters. 

VII 

It  is  further  ordered,  That 
Respondents  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  any 
Respondent,  such  as  dissolution, 
assignment  or  sale  resulting  in  the 
emergency  of  a  successor,  or  the 
creation  or  dissolution  of  subsidiaries  or 
any  other  change  that  may  affect 
compliance  with  this  Order. 
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It  is  further  ordered,  lliat  for  a  poind 
of  ten  (10)  years  from  the  date  diis  order 
becomes  final,  each  Respondent  shall 
cease  and  desist  from  acquiring,  without 
the  prior  approval  of  the  Commission, 
directly  or  indirectly,  through 
subsidiaries  or  othnwise,  assets  used  or 
previously  used  in  (and  still  suitable  for 
use  in),  or  die  «^Ie  or  any  part  of  die 
stock  or  share  capital  of,  or  interest  in, 
any  company  engaged  in.  the 
manufacture  m  sale  of  FVDP  or  VF*  in 
the  United  States.  One  year  from  the 
date  this  Order  becomes  final  and 
annually  thereafter  for  nine  (9)  more 
years.  Respondents  shall  file  with  the 
Commission  a  verified  written  report  of 
their  compliance  with  this  paragraph. 

Agreement  To  Hold  Separate 

This  Agreement  to  Hold  Separate  (the 
"Agreement")  is  by  and  between  Soci6t6 
Nationale  Elf  Aquitaine,  a  French 
limited  company  ("SNEA"),  Atochem 
S.A,  a  French  limited  con^>any. 
Atochem  North  America,  Inc.  a 
Delaware  corporation.  Elf  Aquitaine, 
Inc.,  a  Delaware  corporation,  Atochem 
Inc..  a  Delaware  corporation.  Pennwalt 
Corporation,  a  Pennsylvania  corporation 
(collectively  the  "Respondents"),  and 
the  Federal  Trade  Commission  (the 
"Commission"),  an  independent  agency 
of  the  United  States  Government 
established  under  the  Federal  Tt>ade 
Commission  Act  of  1914, 15  U.S.C.  41  et 
seq.  (Respondents  and  the  Commission 
collectively,  the  "Parties") 

Pren^ses 

Whereas,  Elf  Aquitaine.  fac.  ("EAT), 
a  direct  wholly-owned  subsidiary  of 
SNEA,  and  AC  Development  Inc. 
("AC"),  an  indirect  wholly-owned 
subsidiary  of  SNEA  commenced  a 
tender  offer  on  March  23, 1989,  as 
amended,  for  all  outstanding  ^ares  of 
Pennwalt  Corporation  ("Pennwalt"), 
with  the  intent  of  effecting  a  merger  of 
AC  into  Pennwalt  pursuant  to  which 
Pennwalt  would  become  a  wholly- 
owned  subsidiary  of  SNEA  (the 
"Acquisition"),  all  as  contemplated  by 
and  provided  for  in  that  certain 
Agreement  and  Plan  of  Merg^  dated  as 
of  March  20, 1989,  among  SNEA,  EAI. 
AC  and  Pennwalt  and 

Whereas,  the  Commission  has  reason 
to  believe  that  the  Acquisition  would 
violate  the  statutes  enforced  by  the 
Commission;  and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  (the  "Consent  Order"). 
the  Commission  must  place  it  on  the 
public  record  for  a  period  of  at  least 
sixty  (60)  days  and  may  subsequently 


withdraw  such  acc^tance  pursuant  to 
the  provisions  of  Section  2.34  ot  die 
Commissi<Hi's  Rules;  and 

Whereas,  the  Commmission  is 
concerned  that  if  an  understanding  is 
not  reached  to  {weserve  ^  status  quo 
ante  and  to  hold  sqiarate  Uie  assets  and 
businesses  of  the  Fluorocfaemicals 
Divisicm  of  Pennwalt  (the  "Division") 
until  the  divestiture  contemplated  by  the 
Consent  Order  has  been  made, 
divestiture  resulting  frctm  any 
proceeding  rhAlLmging  the  l^ality  of 
the  acquisition  might  not  be  possible  m 
might  be  less  than  an  effective  remedy; 
and 

Whereas,  the  purpose  of  this 
Agreement  and  the  Ccnsent  Order  is  to 
[ffeserve  the  assets  to  be  divested  as  a 
viable  business  pending  divestiture,  and 
to  preserve  the  Commission's  ability  to 
require  the  divestiture  of  properties 
described  in  the  Consent  Order  and  to 
remedy  any  anticompetitive  aspects  of 
the  Acquisition;  and 

Whereas,  Respondents'  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by 
Respondents  diat  the  Acquisition  is 
unlawful;  and 

Whereas,  Respondents  understand 
that  no  act  or  transaction  contemplated 
by  this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  contained  in  this  Agreement 

hfow.  Therefore,  die  Parties  agree, 
upon  be  understanding  diat  the 
Commission  has  detennined  that  die 
Acquisition  would  be  challenged,  and  in 
consideration  of  the  Commission's 
agreement  that  unless  the  C(nnmission 
determines  to  reject  the  Consent  Order, 
it  will  not  seek  further  relief  from 
Respondents  with  respect  to  the 
Acquisition,  except  that  the  Commission 
may  exercise  any  and  all  rights  to 
enforce  this  Agreement  and  the  Consent 
Order  to  which  it  is  annexed  and  made 
a  part  thereof,  as  follows: 

1.  Respondents  agree  to  execute  and 
be  bound  by  the  attached  Consent 
Order. 

2.  Respondents  agree  that  until  the 
first  to  occur  of  (i)  time  business  days 
after  the  Commission  withdraws  its 
acceptance  of  the  Consent  Order 
pursuant  to  the  provisions  of  9  2^  of 
the  Commisison's  Rules;  of  (ii)  if  the 
Commission  issues  the  Consent  Order 
finally,  until  &e  date  the  divestiture 
required  by  the  Consent  Order  is 
accomplished.  Respondents  shall  hold 
the  Divison  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  All  of  the  Division's  assets  and 
businesses  shall  be  operated 
independently  of  Re^iondents. 


b.  Except  aa  is  necessary  to  I 
compliance  widi  this  Agreement  and  the 
Consent  Order,  Respondents  aball  not 
exercise  direction  or  control  over,  or 
influence  direcdy  or  indirectly,  this 
Division. 

c.  Respondents  sball  not  change  die 
composition  of  the  management  of  the 
Division,  except  diet  they  may  replace 
the  head  of  the  Division  for  cause. 

d.  Respondents  shaD  not  cause  or 
permit  the  wasting  or  deterioration  of 
the  Division  assets  in  any  manner  diat 
impairs  the  maricetalnlity  of  sudi  assets 
and  operations  or  diat  impairs  in  any 
manner  the  viability  erf  the  assets  ami 
operations  as  a  going  concern  until  such 
time  as  the  divestiture  to  a  Commitsion- 
approved  acquirer,  as  required  by  the 
Consent  Order,  has  been  accomplished. 

e.  Respondents  shall  maintiifai 
separate  financial  and  operating  bodes 
and  records,  shall  prepare  separate 
financial  statements  for  ^e  Division 
assets  and  shall,  within  ten  (10)  days 
after  they  become  available,  provide  the 
Commission's  Bureau  of  Competition 
with  quarterly  and  annual  financial 
statements  for  the  Division  assets, 
which  annual  financial  statements  shall 
be  audited  and  certified  by  independent 
certified  public  accountants. 

f.  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  defending  investigations  or  litigation, 
or  to  comply  with  any  of  Reqiondent's 
obligations  under  this  Agreement  ot  the 
Consent  Order,  Respondents  ^lall  not 
receive  or  have  access  to,  or  the  use  of. 
any  "material  confidential  information" 
relating  to  the  Division  not  in  the  public 
domain,  except  as  such  information 
would  be  available  in  the  normal  course 
of  business  if  the  Acquisition  had  not 
taken  place.  Any  such  information  that 
is  obtained  pursuant  to  this 
subpara^a^  shall  only  be  used  for  the 
purposes  set  out  in  this  subparagraph. 
"Material  confidential  infonnation",  as 
used  herein,  means  uumpetitively 
sensitive  or  proprietary  information, 
including  but  not  limited  to  cnstomer 
lists,  price  information,  marketing 
methods,  patents,  technologies. 
processes,  and  sales  ai  individual 
products  and  product  lines,  but  shall  not 
include  information  in  the  public 
domain,  information  which  would  be 
available  to  Respondents  in  the  normal 
course  of  business  if  the  Acquisition  had 
not  taken  place,  infbnnation 
independently  known  to  Reqxmdents 
from  sources  other  than  Pennwalt  and 
informatiai  on  Division-wide  sales  and 
profits.  Respondents  shall  not  disclose 
to  any  third  person  or  use  to  obtain  any 
advantage  for  itself  any  material 
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confidential  infonnation  which  it  may 
be  petmitted  to  receive  under  this 
Agreement 

g.  Nothing  herein  shall  prevent 
Respondents  requiring  their  prior 
approval  of  the  following  actions 
concerning  the  Division:  (i)  Capital 
expenditures  in  excess  of  $1,500,000;  (ii) 
sale  of  any  capital  assets  for  more  than 
$1,500,000;  and  (iii)  actions  reasonably 
necessary  to  assure  that  the  Parties 
comply  with  their  obligations  under  the 
Consent  Order. 

h.  Notwithstanding  paragraphs  a 
through  g  above  Respondents  may 
engage  in  joint  resevch  and 
development  activities  with  the  Division 
with  respect  to  chlorofluorocarbons 
("CFCs")  substitutes. 

3.  Should  the  Commission  seek  in  any 
proceeding  to  compel  Respondents  to 
divest  itself  of  the  shares  of  Pennwalt 
stock  that  SNEA  may  acquire,  or  to 
compel  Respondents  to  divest  any 
assets  or  businesses  Respondents  may 
hold,  or  to  seek  any  other  injunctive  or 
equitable  relief.  Respondents  shall  not 
raise  any  objection  based  upon  the 
expiration  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvements  Act 
waiting  period  or  the  fact  that  the 
Commission  has  permitted  Pennwalt 
stock  to  be  acquired.  Respondents  also 
waive  all  rights  to  congest  the  validity  of 
this  Agreement. 

4.  In  the  event  the  Commission  has 
not  finally  approved  and  issued  the 
Consent  Order  within  one  hundred 
twenty  (120)  days  of  its  publication  in 
the  Federal  Register,  Respondents  may, 
at  their  option,  terminate  this  Agreement 
to  Hold  Separate  by  delivering  written 
notice  of  termination  to  the  Commission, 
which  termination  shall  be  effective  ten 
(10)  days  after  the  Commission's  receipt 
of  such  notice,  and  this  Agreement  shall 
thereafter  be  of  no  further  force  and 
effect.  If  this  Agreement  is  so 
terminated,  the  Commission  may  take 
such  action  as  it  deems  appropriate. 
Including  but  not  limited  to  an  action 
pursuant  to  section  13(b)  of  the  Federal 
Trade  Commission  Act  15  U.S.C.  53(b). 
Termination  of  this  Agreement  to  Hold 
Separate  shall  in  no  way  operate  to 
terminate  the  Agreement  Containing 
Consent  Order  tiiat  Respondents  have 
entered  into  in  this  matter. 

5.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement  subject  to  any  legally 
recognized  privUege,  and  upon  written 
request  and  on  reasonable  notice  to 
Respondents  made  to  their  principal 
offices.  Respondents  shall  make 
available  to  any  duly  authorized 
representatives  of  the  Commission: 

a.  All  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 


records  and  documents  in  the 
possession  or  under  the  control  of 
Respondents  relating  to  any  matters 
contained  in  this  A^ement,  for 
inspection  and  copying  in  the  United 
States  during  office  hours  and  in  the 
presence  of  counsel:  and 

b.  Upon  five  (5)  days'  notice  to 
Respondents  and  without  restraint  or 
interference  fivm  Respondents  for 
interview  in  the  United  States,  officers 
or  employees  of  Respondents,  who  may 
have  coimsel  present,  regarding  such 
matters. 

Any  information  or  doounents 
obtained  by  the  Commission  bom 
Respondents  shall  be  accorded  such 
confidential  treatment  as  is  available 
under  sections  6(f)  and  21  of  the  Federal 
Trade  Commission  Act,  15  U.S.C.  46(f) 
and  57b-2. 

6.  This  Agreement  shall  not  be  binding 
until  approved  by  the  Commission. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Conunent 

The  Federal  Trade  Commission 
("Commission")  has  accepted,  subject  to 
final  approval,  from  Societe  Nationale 
Elf  Aquitaine  ("SNEA");  Atochem  S.A.: 
Elf  Aquitaine,  Inc.;  Atochem  North 
America,  Inc.;  Atochem,  Inc. 
(collectively  "Elf);  and  the  Pennwalt 
Corporation  ("Pennwalt"),  an 
Agreement  Containkig  Consent  Order. 
The  Commission  is  placing  the 
agreement  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments 
from  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixtj-  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  fitim  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Commission's  investigation  of 
this  matter  concerned  a  proposed 
acquisition  by  Elf  of  Pennwalt.  Pennwalt 
is  a  specialty  chemical  manufacturer. 
SNEA,  which  is  a  Ftench  corporation,  is 
54%  owned  by  the  French  Government 
and  is  principally  eagaged  in  the 
petroleum  industry.  Through  its 
Atochem  S.A.  and  Atochem,  Inc. 
subsidiaries,  SNEA  also  manufactiirers 
and  sells  commodity  and  specialty 
chemicals. 

The  Commission  has  reason  to  believe 
that  Eirs  acquisition  of  Pennwalt  would 
substantially  lessen  competition  in  two 
markets:  vinylidene  fluoride  ("VFi")  and 
polyvinylidene  fluoride  ("PVDF'), 
worldwide,  in  violation  of  section  7  of 
the  Clayton  Act  and  section  5  of  the 
Federal  Trade  Commission  Act. 

The  Agreement  Containing  Consent 
Order  ("Order")  would,  if  issued  by  the 


Commission,  setUe  the  complaint  that 
alleges  anticompetitive  effects  in  the 
VFt  and  PVDF  markets. 

Under  the  terms  of  the  proposed 
Order,  Elf  must  divest  Peimwalt's 
Thorofare,  New  Jersey  plant  which 
produces  VFj  and  PVDF,  to  a 
Conunission  approved  purchaser.  If  Elf 
fails  to  complete  the  required  divestiture 
within  a  twelve-month  period,  the 
Commission  may  authorize  a  trustee  to 
divest  the  plant  The  Thorofare  plant  is 
one  of  two  plants  that  Pennwalt 
currenUy  owns  which  produces  VFt  and 
PVDF,  tiie  otiier  being  ait  Calvert  City, 
Kentucky.  Elf  produces  VF»  and  PVDF  in 
France. 

The  Order  also  requires  that  until  the 
divestiture  required  by  the  Order  is 
approved  by  the  Commission,  Elf  must 
hold  Pennwalt's  Fluorochemicals 
Division  separate  and  apart  &om  other 
entities  owned  by  Elf. 

For  a  period  of  ten  (10)  years  from  its 
effective  date,  the  proposed  Order  also 
prohibits  Elf  fitim  making  acquisitions, 
without  prior  Commission  approval,  of 
assets  or  businesses  that  produce  or  sell 
VF2  or  PVDF  in  the  United  States. 

It  is  anticipated  that  the  proposed 
Order  would  resolve  the  competitive 
problems  alleged  in  the  Complaint.  The 
purpose  of  this  analysis  is  to  invite 
pubUc  comment  concerning  the  Order,  in 
order  to  aid  the  Commission  in  its 
determination  of  whether  it  should  make 
final  the  Order  contained  in  the 
agreement 

This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order,  nor 
is  it  intended  to  modify  the  terms  of  the 
agreement  and  proposed  Order  in  any 
way. 

Donald  S.  Clark, 
Secretary. 
[FR  Doc.  89-18300  Filed  8-3-89;  8:45  am] 

BILUNQ  COOE  •7S0-«1-M 


GENERAL  SERVICES 
ADIMINISTRATION 


Agency  information  Collections 
Activities  Under  0MB  Review 

The  GSA  hereby  givas  notice  under 
the  Paperwork  Reduction  Act  of  1980 
that  it  is  requesting  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  expiring  information  collection 
3090-0010,  New  Item  Application,  GSA 
Form  1171.  This  information  is 
necessary  to  determine  the  merits  of 
new  or  improved  products  for  possible 
introduction  into  the  Federal  Supply 
System. 
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agency:  Cataloging  and  Requisition 
Management  Division  (FCR),  GSA. 

ADDRESSES:  Send  comments  to  Bruce 
McConnell,  GSA  Desk  Officer,  Room 
3235,  NEOB.  Washington,  DC,  20503. 
and  to  Mary  L  Cunningham,  GSA 
Clearance  Officer,  General  Services 
Administration  (CAIR),  F  Street  at  18th 
NW.,  Washington,  DC  20405. 

Annual  Reporting  Burden:  Firms 
responding,  720;  responses,  1  per  yean 
average  hours  per  response,  .50;  burden 
hours,  360. 

FOR  FURTHER  INFORMATION  CONTACH 

Barbara  Ellison,  703-557-7510. 

Copy  of  Proposal:  A  copy  of  the 
proposal  may  be  obtained  fi'om  the 
Information  Collection  Management 
Branch  (CAIR),  Room  3014,  GS  Bldg.. 
Washington.  DC  20405.  or  by 
telephoning  202-535-7691. 

Dated:  )uly  28. 1989. 

Emily  C.  Karam, 

Director,  Information  Management  Division 
(CAIJ. 

[FR  Doc.  89-18286  Filed  8-3-88;  8:45  am] 

BILUNQ  CODE  SS20-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  AtNise,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings  in 
August;  Correction 

agency:  Alcohol.  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 

action:  Correction  of  meeting  notice. 

summary:  Public  notice  was  given  in  the 
Federal  Register  on  July  7, 1989,  Volume 
54,  No.  129,  on  page  28721  that  the 
Mental  Health  AIDS  Research  Review 
Committee  would  meet  at  the  Holiday 
Inn  Crowne  Plaza.  Rockville,  MD  on 
August  18.  The  meeting  has  been 
changed  to  August  24-25,  and  will  meet 
at  the  Canterbury  Hotel.  1733  N  Street 
NW..  Washington.  DC  20036.  The  status 
of  the  meeting  has  changed  to:  Open — 
August  24: 8:30-9:00  a.m.,  Closed- 
Otherwise. 

Dated:  July  31, 1989. 
Peggy  W.  CockiiD, 

Committee  Management  Officer,  Alcohol, 

Drug  Abuse,  and  Mental  Health 

Administration. 

[FR  Doc.  89-18222  Filed  8-3-89;  8:45  am] 

BILUNQ  CODE  4160-1041 


Centers  for  Disease  Control 


Amendment  to  Cervical  < 
Prevention  and  Control  Program 
Announcement  and  Notice  of 
Avaitability  of  Funds  for  Fiscal  Year 
1986 

A  notice  announcing  the  availability 
of  funds  for  Fiscal  Year  1988  for 
cooperative  agreements  for  the  Cervical 
Cancer  Prevention  and  Control  Program 
was  published  in  the  Federal  Register  on 
Tuesday.  June  17. 1986  (51  FR  21980). 
The  notice  is  amended  as  follows: 

On  page  21980,  first  column,  the 
heading  "Authority,"  is  reviseid  as 
follows:  This  cooperative  agreement  is 
authorized  by  section  301(a)  (42  U.S.C. 
241(a))  and  section  317(k)(3]  (42  U.S.C. 
247(b))  of  die  Public  Health  Service  Act 
as  amended. 

Dated:  July  31, 1989. 
Robert  L.  Footer, 

Acting  Director,  Office  of  Program  Support, 
Centers  for  Disease  Control 
[FR  Doc.  88-18210  Filed  8-3-89;  8:45  am] 
BHJJNO  CODE  4100-tO-M 


Food  and  Drug  Administration 

[Docket  No.  89E-02t)0] 

Determination  of  Regulatory  Review 
Period  for  Purpoees  of  Patent 
Extension;  Cook  Bird's  Nest  Vena 
Cava  RIter 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Hie  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the 
Cook  Bird's  Nest  Vena  Cava  Filter  and 
is  publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-€2.  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  L 

David  Wolfson.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 


Term  Restoration  Act  (Pub.  L 100-670) 
generally  provide  diat  a  patent  may  be 
extended  for  a  period  of  iq>  to  5  years  so 
long  as  the  patented  item  (human  drug 
product  animal  drug  product  medical 
device,  food  additive,  or  color  additive) 
was  subiect  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  until 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademariis  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
158(g)(3)(B). 

FDA  recentiy  approved  for  marketing 
the  medical  device  known  as  the  Cook 
Bird's  Nest  Vena  Cava  Filter  which  is 
intended  for  percutaneous  insertion  into 
the  inferior  vena  cavity  to  filter  emboli 
from  blood  circulating  through  the  vena 
cava.  Subsequent  to  approval,  the 
Patent  and  Trademaric  Office  received  a 
patent  term  restoration  application  for 
U.S.  Patent  No.  4,494,531  from  Cook 
Incorporated.  The  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  the  product's 
eligibility  for  patent  term  restoration, 
and  in  a  letter  dated  June  27, 19ea  FDA 
advised  the  Patent  and  Tradiemark 
Office  that  the  medical  device  had 
undergone  a  regulatory  review  period 
and  that  the  medical  device  represented 
the  first  permitted  commercial 
marketing  or  use.  This  Federal  Register 
notice  now  represents  FDA's 
determination  of  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
the  Cook  Bird's  Nest  Vena  Cava  Filter  is 
1,913  days.  Of  this  time,  1,560  days 
occurred  during  the  testing  phase  of  the 
regulatory  review  period,  while  353  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 
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1.  Tlie  date  a  clinical  investigation 
involving  this  device  was  begun: 
Febraary  1, 1984.  The  applicant  claims 
that  the  investigational  device 
exemption  for  this  device  was 
conditionally  approved  on  February  15, 
1984,  which  was  the  date  on  which 
clinical  trials  on  humans  involving  this 
device  began.  However,  FDA  records 
indicate  that  the  investigational  device 
exemption  was  determined  substantially 
complete  for  clinical  studies  to  have 
begun  on  February  1, 1984. 

2.  The  date  an  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act'  May  9, 
1988.  FDA  has  verified  the  applicant's 
claim  that  the  premarket  approval 
application  (P850049]  was  submitted  on 
May  9, 1988. 

3.  The  date  the  application  was 
approved:  April  26, 1989.  FDA  has 
verified  the  applicant's  claim  that  the 
premarket  approval  application 
(P850049)  was  approved  on  April  26, 
1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  459  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  3, 1989,  submit  to 
the  Dockets  Management  Branch 
(address  above]  written  comments  and 
ask  for  a  redeterminatioa  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  31, 1990,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
Part  1, 98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  tfie  fonnat 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 


Dated:  July  28, 1969. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 

(FR  Doc.  89-18173  Filed  B-3-89;  8:45  am] 

MLUNQ  CODE  41M-01-M 

[Docket  No.  B9N-00661 

Tracking  of  NDA  and  ANDA 
Rat ormulationa  for  Solid,  Oral, 
Immadlata  Ralaaaa  Orug  Products 

agency:  Food  and  Drug  Administration. 
action:  Extension  of  comment  period. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
October  11, 1989,  the  comment  period 
for  the  notice  published  on  April  12, 
1989,  in  the  Feideral  Register  because  of 
the  delayed  availability  of  the  draft 
guidance  referred  to  bi  the  notice. 
DATES:  Written  comments  by  October 
11, 1989. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville.  MD 
20857. 
FOR  FURTHER  INFORMATION  CONTACT 

Adele  S.  Seifried,  Center  for  Drug 
Evaluation  and  Research  (HFD-362], 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  12, 1989  (54  FR 
14686],  FDA  published  a  notice 
announcing  tiie  implementation  of  a 
system  to  improve  its  monitoring  of  the 
bioequivalence  of  dmg  products 
approved  under  new  drug  applications 
(NDA's)  and  abbreviated  new  drug 
applications  (ANDA's).  The  notice 
soUcited  comments  an  distinctions 
between  "major"  and  "minor" 
reformulations,  and  announced  the 
availability  of  a  draft  guidance  entitied 
"Waiver  Policy  for  Qiange  in 
Formulation  and  Proportionality  of 
Formulation."  The  notice  also  solicited 
the  submission  of  data  on 
bioavailability  problems  associated  with 
reformulating  products. 

The  agency  has  received  a  large 
number  of  requests  for  copies  of  the 
draft  guidance,  whidi  has  been  revised 
and  retitied  "Draft  Guidance  on  Waiver 
Policy."  Because  of  the  delayed 
availability  of  copies  of  the  guidance 
document  and  in  response  to  written 
and  oral  requests  for  an  extension  of  the 
comment  period,  the  agency  is  extending 
the  comment  period  to  October  11, 1989. 
Copies  of  the  guidance  doomient  can  be 
obtained  fit)m  the  Division  of 
Bioequivalence  (HFD-250],  Center  for 


Drug  Evaluation  and  Resfearch,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  or  by  calling 
301-443-0181. 

Persons  interested  in  commenting  on 
reformulations  or  trackiiig  of  NDA  and 
ANDA  reformulations  for  solid,  oral, 
immediate  release  drug  products  may, 
on  or  before  October  11, 1989,  submit  to 
the  Dockets  Management  Branch 
(address  above]  written  comments  to 
this  notice.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  These 
comments  will  be  considered  in 
determining  whether  further  agency 
action  is  appropriate.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  July  27, 1989. 
Alan  L  Hoeting, 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 

[FR  Doc.  89-18223  Filed  8-1-89;  11:06  am] 

BILUNG  COOE  4iaO-01-H 


Family  Support  Administration 

Forms  Submitted  to  th«  Offica  of 
Management  and  Budget  for 
Clearance 

The  Family  Support  Administration 
(FSA]  will  publish  on  Fridays 
information  collection  packages 
submitted  to  the  Office  of  Management 
and  Budget  (0MB]  for  clearance,  in 
compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Following  is  the  Federal  Re^ster 
submission  for  FSA: 

Target  Group  Expenditure  Report — ^FSA- 
302-NEW— The  infonnatioii  collected  is 
needed  to  determine  the  apropriate  Federal 
Financial  Participation  Rate  for  the  Job 
Opportunities  and  Basic  SMIU  Training 
(JOBS)  Program  in  each  State.  Respondents: 
State  or  local  governments;  Number  of 
Respondents:  51;  Frequency  of  Response: 
Annually;  Average  Burden  per  response:  22 
hours;  Estimated  Annual  Burden:  1,122  hours. 

OMB  Desk  Clearance  Officer  Justin 
Kopca. 


>mic 


Consideration  will  be  given  to 
comments  and  suggestions  received 
within  60  days  of  publication.  Written 
Comments  and  recommendations  for  the 
proposed  information  should  be  sent 
directiy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
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Office  Building,  Room  3201, 1725 17th 
Stieet  NW.,  Washington,  DC  20503. 

Dated:  July  27, 1989. 
Naomi  B.  Man, 

Associate  Administrator,  Office  of 
Management  and  Information  Systems. 
[FR  Doc.  89-18101  Filed  8-3-89;  8:45  am] 
MLUNO  COOE  41SIMM-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Consensus  Development  Conference 
on  Treatment  of  Destructive  Behaviors 
in  Persons  With  Developmental 
Disabliitiea 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
'Treatment  of  Destructive  Behaviors  in 
Persons  with  Developmental 
Disabilities"  sponsored  by  the  National 
Institute  of  Child  Health  and  Human 
Development  of  the  NDi;  the  National 
Institute  of  Mental  Health  of  the  Alcohol 
and  Drug  Abuse  and  Mental  Health 
Administration;  the  Bureau  of  Maternal 
and  Child  Health  of  the  Healtii 
Resources  and  Services  Administration; 
and  by  the  NIH  Office  of  Medical 
AppUcations  of  Research.  The 
conference  will  be  held  September  Il- 
ls, 1988  in  the  Masur  Auditorium  of  the 
Warren  Grant  Magnuson  Clinical  Center 
(Building  10]  at  the  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland,  20892. 

There  are  some  six  million  people  in 
the  U.S.  with  developmental  disabilities, 
including  autism  and  mental  retardation. 
Some  of  these  individuals  engage  in 
destructive  behaviors  that  are  injurious 
to  themselves  or  to  others.  Some 
treatments  designed  to  eliminate  or 
modify  these  behaviors  in  persons  with 
developmental  disabilities  are 
controversial  and  their  effectiveness  has 
been  questioned. 

The  purpose  of  this  conference  is  to 
provide  a  forum  to  examine  the 
evidence  regarding  the  effectiveness  of 
the  various  approaches  to  treatment  and 
to  make  recommendaticms  that  take  into 
accoimt:  (1)  The  specific  behavior,  (2) 
the  diagnosis  of  the  individual;  (3)  the 
possible  effects  on  the  individuals,  the 
family  and  the  community;  and  (4)  the 
treatment  setting. 

For  several  months,  a  panel  has  been 
working  to  examine  the  evidence 
regarding  effectiveness  and  effect  of 
various  treatment  approaches.  The 
panel  will  write  a  draft  consensus 
statement  and  report  concerning  the 


safety  and  effectiveness  of  the 
procedures  being  evaluated.  The 
statement  and  report  will  be  circulated 
widely  to  the  medical  profession,  the 
pubhc  the  lay  media,  and  medical 
publications.  The  panel  will  present  its 
draft  statement  and  report  during  the 
first  two  days  of  the  conference.  The 
schedule  permits  time  for  statements, 
comments,  and  discussion  from  the 
audience. 

The  panel's  statement  and  report  will 
respond  to  the  following  key  questions: 

•  What  are  the  nature,  extent  and 
consequences  of  destructive  behaviors 
in  persons  with  developmental 
disabilities? 

•  What  are  the  approaches  to 
prevent  treat  and  manage  these 
behaviors? 

•  What  is  the  evidence  that  these 
approaches,  alone  or  in  combination, 
eliminate  or  reduce  destructive 
behaviors? 

•  What  are  the  risks  and  benefits 
associated  with  the  use  of  these 
approaches  for  the  individual,  family, 
and  community? 

•  Based  on  the  answers  to  the  above 
questions,  and  taking  into  account  (a) 
the  behavior;  (b)  the  diagnosis  and 
functional  level  of  the  individual;  (c) 
possible  effects  on  the  individual, 
family,  and  community;  [d]  the 
treatment  setting;  (e)  other  factors,  what 
recommendations  can  be  made  at 
present  regarding  the  use  of  the  different 
approaches? 

•  What  research  is  needed  on 
approaches  for  preventing,  treating,  and 
managing  destructive  behaviors  in 
persons  with  developmental  disabilities? 

On  the  third  day  of  the  conference, 
following  deliberation  of  new  findings  or 
evidence  that  might  have  been 
presented  during  the  meeting,  the  panel 
wiU  present  its  final  consensus 
statement 

Information  on  the  program  may  be 
obtained  from:  Susan  Wallace,  Prospect 
Associates,  1801  Rockville  Pike,  Suite 
500,  Rockville,  Maryland  20852,  (301) 
468-8555. 

Dated:  July  27, 1989. 
James  B.  Wyngaarden, 
Director,  NIH. 
[FR  Doc.  89-18277  Filed  8-3-89;  8:45  am] 

MLUNQ  CODE  4140-01-« 


Meeting  of  the  Fogarty  International 
Center  Adviaory  Board 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  thirteenth  meeting  of 
the  Fogarty  International  Center  (FIC) 
Advisory  Board,  September  26, 1989,  in 


the  Stone  House  (Building  16),  at  the 
National  Institute  of  Health. 

The  meeting  will  be  open  to  the  public 
from  8:30  ajn.  to  3:00  p.m.The  morning 
agenda  will  include  a  report  by  the 
Director  of  the  FIC;  an  overview  of  the 
Vth  International  AIDS  Meeting,  the 
status  of  NIH  and  FIC  AIDS  programs, 
aiid  FIC  opportunities  for  future 
international  activities  in  AIDS;  and  a 
report  on  recent  international  meetings 
regarding  international  research  in 
nursing. 

The  afternoon  agenda  will  include 
reports  on  FIC's  planning  activities: 
FIC's  Latin  American  Initiative:  a 
discussion  of  the  nominations  process  of 
the  Scholar-in-Residence  Program;  and 
the  status  of  implementation  of  the 
international  study  in  oral  health. 

In  accordance  with  the  provisions  of 
sections  552b(c)(4)  and  552b(c](6),  Titie 
5,  U.S.C.  and  section  10(d)  of  Pub.  L  92- 
463,  the  meeting  will  be  closed  to  the 
public  from  3:15  p.m.  to  adjournment  for 
the  review,  discussion,  and  evalution  of 
research  fellowship  appUcations.  The 
closed  session  will  also  review  Scholar- 
in-Residence  nominations,  and  Scholars' 
conference  proposals,  and  proposals  for 
international  studies.  These  materials 
contain  information  of  a  proprietary 
nature,  including  detailed  research 
protocols,  designs,  and  other  technical 
information;  and  personal  information 
about  individuals  associated  with  the 
applications. 

Myra  Halem,  Committee  Management 
Officer,  Fogarty  International  Center, 
Building  38A,  Room  609,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892  (301-496-1491),  vnll  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  CoraUe  Farlee,  Assistant  Director 
for  Planning  and  Evaluation,  Fogarty 
International  Center  (Executive 
Secretary],  Building  38A  Room  609, 
telephone  301-496-1491,  will  provide 
substantive  program  information. 

Dated:  July  28. 1989 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-18279  Filed  8-3-89;  8:45  am] 
■UJNG  CODE  414e-01-M 


National  Cancer  Instftute;  Masting  of 
the  Cancer  BMogf^mmunoktgy 
Contracts  Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Biology-Immunology  Contracts 
Review  Committee,  National  Cancer 
Institute,  National  Institutes  of  Health, 
August  28, 1989,  Building  3lC 


BEST  COPY  AVAILABLE 
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Conference  Room  B,  Bedieada,  Maryland 
20692. 

Thift  n»w*"»g  will  be  open  to  the 
public  on  August  28  firom  9  a  jn.  to  9:30 
a.m.  to  discuss  administrative  details. 
Attendance  by  the  public  will  be  limited 
to  space  availaUe. 

In  accordance  with  {Mvvisions  set 
forth  in  sections  552b(c](4]  and 
552b(c)(e),  Title  5.  U.S.C.  and  section 
10(d]  of  Pub.  L  92-463.  the  meeting  will 
be  closed  to  the  public  on  August  28 
from  9:30  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  These 
proposals  and  the  ddscussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institate.  Building  31, 
Room  10A06,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892  (301/ 
496-5708]  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members  upon  request 

Dr.  Wilna  A.  Woods,  Executive 
Secretary.  Cancer  l^logy-Immunology 
Contracts  Review  Committee.  5333 
Westbard  Avenue,  Room  807,  Bethesda. 
Maryland  20602  (301/496-7153)  will 
furnish  substantive  iBt>gram 
information. 

Dated:  July  28. 1989. 
Bfltty  J.  Dsveiidgfl. 

Committee  Manasement  Officer,  NIH. 
[FR  Doc.  88-1B280  Filed  8-3-89;  8:45  am] 

BIUJMO  COOE  4140-01-M 


NaUoMl  Heart.  Lung,  and  Blood 
Institute;  Heeling  of  tlie  Research 
Manpower  Revtew  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Research  Manpower  Review  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  September  24-26, 1989,  at  the  Hyatt 
Regency  Bethesda.  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

This  meeting  will  be  open  to  the 
public  on  September  24,  from  7  p.m.  to 
approximately  9:30  pjn.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart,  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

la  accordance  with  die  provisions  set 
forth  in  secHrais  5S2b(cK4)  and 
552b(c)(6).  Tide  5.  U.S.C^  and  section 
10(d]  of  Pub.  L  92-463.  the  meeting  will 


be  closed  to  the  public  on  September  25. 
from  approximately  I  a.m.  until 
adjournment  on  September  26.  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reved  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4A21,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301]  496-4238,  wiU  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Committee  members. 

Dr.  Kathryn  Ballard,  Executive 
Secretary,  NHLBL  Westwood  Building, 
Room  550,  Bethesda,  Maryland  20892, 
(301]  496-7361,  will  famish  substantive 
program  informatioa 

(Catalog  of  Federal  Dosestic  Assistance 
Program  Nob.  13.837,  Heart  asd  Vascular 
Diseases  Research:  13.838,  Lung  Diseases 
Research:  and  13.839,  Elood  Diseases  and 
Resources  Research,  Nstional  Institutes  of 
Health.) 

Dated:  July  26, 1989. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-18281  Filed  8-3-89;  8:4S  am] 
BNJJNO  CODE  4140-01-M    I 

National  Heart,  laing,  and  Blood 
Institute:  Meeting  of  tlie  National 
Heart,  Lung,  and  Blood  Advisory 
Council 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  September  14-15, 
1989,  National  Institutes  of  Health,  9000 
Rockviile  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20692. 

The  Coimcil  meetkig  wiQ  be  open  to 
the  public  on  September  14  from  9  a.m. 
to  approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  widi  the  provisions  set 
forth  in  552b(c)(4)  aad  552b(c)(6),  Title  5, 
U.S.C,  10(d)  of  Pub.  L.  92-463,  the 
Council  meeting  will  be  closed  to  the 
public  from  approximately  3:30  p.m.  on 
September  14  to  adjournment  on 
September  15  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 


such  as  pateataUe  material,  and 
personal  information  coaceming 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda. 
Maryland  20892,  (301)  496-4236,  will 
provide  a  simimary  of  the  meeting  and  a 
roster  of  the  Council  members. 

Ms.  Arlene  Zimmerman,  Executive 
Secretary,  National  Heart  Lung,  and 
Blood  Advisory  Council.  Westwood 
Building,  Room  7A-15,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-7548,  wfll  fiimish 
substantive  program  information. 

(Catalog  of  Federal  Domesttc  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.838,  Lung  Diseases 
Research;  and  13.839,  Blood  Diseases  and 
Resources  Research, 'Natioaal  Institutes  of 
Health.) 

Dated:  July  26, 1989. 
Betty  ].  Beveiidge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-18282  Filed  8-3-89;  8:45  am] 

MIXING  COOE  4140-C1-M 


National  Institute  of  Arthrttis  and 
Musculoslieletal  and  Skin  Diseases; 
Meeting  of  the  National  Arthritis  and 
Muscuiosiceietai  and  SHin  Diseases 
Advisory  Council 

Pursuant  to  Pub.  L.  92*463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Musailoskeletal 
and  Skin  Diseases  Advisory  Council  to 
provide  advice  to  the  National  Institute 
of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  on  September  27  and  28, 
1989,  Conference  Room  6,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  The  meeting  will  be  open  to 
the  public  September  27  from  8:30  a.m. 
to  12  noon  to  discuss  adminisfrative 
details  relating  to  Council  business  and 
special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

The  meeting  on  the  Advisory  Council 
will  be  closed  to  the  public  on 
September  27  from  1  p.m.  to 
adjournment  and  again  on  September  28 
from  8:30  a  jn.  to  adjouitmient  at 
approximately  12  noon  in  accordance 
with  provisions  set  forth  in  sections 
552b(c](4)  and  552b(c)(6).  Tide  5,  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  api^cations.  These 
deliberations  could  reveal  confidential 
trade  secrets  at  commercial  property. 


Federal  Register  /  VoL  54,  No.  149  /  Friday.  August  4.  1989  /  Notices 32129 


such  as  patentable  materials,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  Steven  J.  Hausman,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Coimcil,  NIAMS,  Westwood 
Building,  Room  403,  Bethesda,  Maryland 
20892,  (301)  496-7495. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIAMS,  Building  31,  Room  4C32, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-0803. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.846,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health] 

Dated:  July  26, 1989. 
Betty  J.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-18283  Filed  8-3-89;  8:45  am] 

MLUNG  COOE  4140-01-M 


NIH-ADAMHA-lndustry  Collal>oration 
Forum 

The  Federal  Technology  Transfer  Act 
of  1986  has  provided  new  incentives  to 
both  scientists  and  industrial  companies 
to  participate  in  Cooperative  Research 
and  Development  Agreements 
(CRADAs).  and  dius  facilitate  the 
transfer  of  technology  from  the  Federal 
laboratory  into  public  use  by  product 
commercialization.  Industrial  companies 
can  receive  assurance  to  obtain 
exclusive  licenses  to  patented 
inventions  developed  imder  a  CRADA. 
paticidarly  in  view  of  the  resources 
conti-ibuted  to  the  CRADA  by  die 
company. 

As  part  of  a  government-wide  effort  to 
implement  the  FTTA  the  National 
Institutes  of  Healdi  (NIH)  and  the 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration  (ADAMHA)  will  sponsor 
the  second  annual  NIH-ADAMHA- 
lndustry  Collaboration  Forum  to  be  held 
on  Tuesday,  October  3, 1989  at  the 
National  Institutes  of  Health  in 
Bethesda.  Maryland.  Although  eligibility 
for  registration  is  unrestricted,  the  forum 
will  be  most  useful  to  those  for-profit 
organizations  with  interest,  capabilities 
and  resources  to  conduct  research 
having  biomedical  or  behavioral 
applications. 

The  Forum  will  begin  at  8:00  a.m.  with 
a  plenary  session  consisting  of  two 
panels  followed  by  a  poster  session 
displaying  the  goals  and  research 
capabilities  of  various  NIH  and 


ADAMHA  laboratories.  Due  to  space 
avaiability,  registration  by  September 
25, 1989  is  strongly  encouraged.  To 
obtain  registration  information,  call 
(301)  986-4886  or  write  to:  Ms.  Judy 
Gale,  Social  and  Scientific  Systems,  7101 
Wisconsin  Avenue,  Suite  610,  Bethesda, 
MD  20814-4805,  FAX  (301)  652-1749. 

Dated:  July  3. 1986. 
James  B.  Wyngaarden, 
Director,  NIH. 
[FR  Doc.  89-18278  Filed  8-3-89;  8:45  am] 

MLUNQ  COOE  414O-01-« 


National  Library  of  Medicine;  Meeting 
of  fh9  Literature  Selection  Technical 
Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  a  meeting  of  the 
Literature  Selection  Technical  Review 
Committee,  National  Library  of 
Medicine,  on  September  14-15, 1989, 
convening  at  9:00  a.m.  on  September  14 
and  at  8:30  a.m.  on  September  15  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  Building  38. 8600  Rockviile 
Pike,  Bethesda,  Maryland. 

The  meeting  on  September  14  will  be 
open  to  the  pubUc  from  9:00  a.m.  to  12:30 
p.m.  for  the  discussion  of  administrative 
reports  and  program  developments. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(9](B],  Tide  5. 
U.S.C.  Pub.  L  92-463,  the  meeting  will 
be  closed  on  September  14  from 
approximately  12:30  to  5:00  p.m.  and  on 
September  15  bom  8:30  a.m.  to 
adjournment  for  the  review  and 
discussion  of  individual  journals  as 
potential  titles  to  be  indexed  by  the 
National  Library  of  Medicine.  The 
presence  of  individuals  associated  with 
these  publications  could  hinder  fair  and 
open  discussion  and  evaluation  of 
individual  journals  by  the  Committee 
members. 

Mrs.  Lois  Ann  Colaianni,  Executive 
Secretary  of  the  Committee,  and 
Associate  Director,  Library  Operations, 
National  Library  of  Medicine,  8600 
Rockviile  Pike,  Bethesda,  Maryland 
20894,  telephone  number:  301-496-6921, 
will  provide  a  summary  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

Dated:  July  26. 1989. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  89-18284  Filed  8-3-88;  8:45  am] 

MLUNQ  CODE  4140-01-41 


Pul>iic  Heelth  Service 

Agency  Forma  Submitted  to  the  Office 
of  Manegement  and  Budget  for 

Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  Ust  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
die  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  0MB  since  the 
last  list  was  pubhshed  on  Friday,  July 
28, 1939. 

Call  Reports  Clearance  Officer  on 
202-24&-2100  for  copies  of  package. 

1.  Current  Good  Manufacturing 
Practice  for  Type  A  Medicated 
Articles— 21  CFR  part  226— 
Recordkeeping  Requirements— 0910- 
0154 — Businesses  marketing  Type  A 
Medicated  Articles  (medicated 
premixes)  must  maintain  product 
records  in  accordance  with  current  good 
manufacturing  practices  in  order  to 
assure  that  the  premix  will  be  safe  and 
effective  when  used  in  the  manufacture 
of  a  medicated  feed.  Respondents: 
Businesses  or  other  for-profit,  small 
businesses  or  organizations:  Number  of 
Respondents:  600;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  per 
Response:  570  hours;  Estimated  Annual 
Burden:  342,000  hours. 

2.  Health  Hazard  Evaluation  of 
Shoprite  Supermarkets — NEW— The 
National  Institute  for  Occupational 
Safety  and  Health  received  a  request 
fit>m  the  United  Food  and  Commercial 
Workers  Union  to  evaluate  the 
occurrence  of  cimiulative  trauma 
disorders  (CTDs)  among  grocery 
checkers  at  the  Shoprite  Supermarket 
chain  in  New  Jersey  and  New  York.  The 
management  of  Shoprite  has  agreed  to 
have  NIOSH  conduct  this  evaluation. 
Respondents:  Individuals  or  households; 
Number  of  Respondents:  1,480;  Number 
of  Responses  per  Respondent- 1.5; 
Average  Burden  per  Response:  .29 
hours;  Estimated  Annual  Burden:  647 
hours. 

3.  Hepatitis  Requirements  to  Permit 
Shipment  Before  Completion  of 
Hepatitis  B  Surface  Antigen  Testing — 
0910-0168— This  testing  requirement  is 
intended  to  minimize  the  danger  of 
transmitting  hepatitis  in  blood-based 
therapy  and  to  assure  the  production  of 
blood  and  blood  components  of  uniform 
quality  throughout  the  nation.  The 
affected  public  are  manufacturers  and 
distributors  of  biological  products. 
Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or  organizations; 
Number  of  Respondents:  10;  Number  of 
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Responses  per  Respmtdent  1:  Average 
Burden  per  Response:  6  hours; 
EstimaiedAjtBual  Burden:  60  hours. 

4.  Menstoaal  Foaction  and  Long-term 
Disease  Risk— NEW— NIEHS  is 
committed  to  exploring  markers  of 
reproductive  function  that  may  serve  as 
screening  tods  in  populations  exposed 
to  environmental  toxins.  This  study  will 
evaluate  the  effect  of  menstrual  function 
on  long-term  disease  risk  using  a  cohort 
of  1,100  U.S.  women  who  contributed 
prospective  menstrual  cycle  data  over 
their  entire  re]»odQCtive  lives,  beginning 
in  1935.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
1,300;  Number  of  Responses  per 
Respondent  1;  Avenge  Burden  per 
Response:  .572  hours;  Estimated  Annual 
Bun/en:  744  hours. 

5.  General  Notice — Federally  Assisted 
Health  ProfesdoDS  and  Nurse  Teaching 
FaciUties;  Federal  Right  of  Recovery  and 
Calculation  o^  Recovery  Amount  and 
Interest  Charges— 0815-0106— This 
submission  will  reinstate  approval  for 
the  Depvtment's  policy  regarding 
written  notificatioo  to  the  Secretary 
when  a  health  professions  or  nurse 
training  facility  assisted  under  Tide  VII 
or  Title  Vm  of  the  PHS  Act  undergoes  a 
change  in  status  or  use;  recovery  of 
Federal  funds,  interest  charges  and 
waiver  of  the  right  of  recovery. 
Respondents:  Businesses  or  other  for- 
profit,  non-profit  institutions;  Number  of 
Respondents:  5;  Number  of  Responses 
per  Respondent- 1;  Average  Burden  per 
Response:  10  hours;  Estimated  Annual 
Burden:  50  hours. 

6.  Pulmonary  Function  Testing  Course 
Approval  Application— 0920-0138— The 
National  Institute  for  Occupational 
Safety  and  Health  [NIOSH]  maintains  a 
pulmonary  function  testing  course 
approval  program  for  certifying  courses 
for  training  technicians  in  pulmonary 
functions  testing. 'Course  sponsors  must 
apply  to  NIOSH  for  course  approval. 
Respondents:  State  or  local  government, 
businesses  or  other  for-profit.  Federal 
agencies  or  employees,  non-profit 
institutions,  small  businesses  or 
organizations;  Number  of  Respondents: 
71;  Number  of  Responses  per 
Respondent  1.3;  Average  Burden  per 
Response:  .52  hours;  Estimated  Annual 
Burden:  48  hours. 

7.  Forei^  Language  IKsclosure 
Labeling  (21  CFR  101.15  (c)(2)  and  (3)— 
0910-0235— This  label/labeling 
requirement  is  directed  at  manufacturers 
who  wish  to  label  their  food  products 
for  foreign  speaking  consumers.  These 
provisions  assure  that  the  food  is 
labeled  with  complete  information  in 
both  English  and  the  foreign  language. 
Respondents:  Businesses  or  oth^  for- 
profit,  small  businesws  or  organizations; 


Number  of  Respondents:  150;  Number  of 
Responses  per  Respondent  2;  A  verage 
Burden  per  Response:  1  how.  Estimated 
Annual  Burden:  300  hours. 

8.  Readership  Evaluation  of  the  FDA 
Drug  Bulletin— NEW— Current 
readership  perceptions  about  the  FDA 
Drug  Bulletin  wrill  be  assessed  to  focus 
articles,  format  and  editorial  policy. 
Physicians  and  pharmacists  are 
surveyed  as  the  major  Information 
sources.  A  postcard  survey  examines 
hospital  administrator,  nurse  and  dentist 
perceptions.  Data  inclu<fe  perceived 
usefulness,  topics  desired,  duplicative 
soivces  and  willingness  to  pay. 
Respondents:  Businesses  or  other  for- 
profit;  small  businesses  or  organizations; 
Number  of  Respondents:  2,740;  Number 
of  Responses  per  Respondent  1; 

A  verage  Burden  per  Rtsponse:  .044 
hours;  Estimated  Annual  Burden:  121 
hours. 

9.  Health  Professions  Student  Loan 
(HPSL)  and  Nursing  Student  Loan  (NSL) 
Program-Forms— 0915-0044— The 
application  form  provides  the  Terms  of 
Agreement  The  deferment  and 
postponement  forms  alow  the  school  to 
suspend  loan  payments.  The  school 
grants  partial  cancellation  of  a  loan 
when  it  receives  the  completed 
cancellation  of  a  loan  when  it  receives 
the  completed  cancellation  form.  The 
Department  uses  the  ^mual  Operating 
Report  to  monitor  the  financial  activities 
of  the  school.  Respndepts:  Individuals  or 
households;  State  or  local  governments, 
non-profit  institutions. 


No.  of 

Naof 

respond- 

ents 

No.  of 
hotro 

response 

re- 
sponses 

respond- 
ent 

AppUcaOon 

HRSA-614 

1,300 

.50  hf8...._ 

HRSA-519 

10.37S 

.17  hrs 

HPSL 

CaiKettahon 

HRSA-707 

S 

.08  hrs. 

HRSA-708 

s 

.08  hfs 

NSL 

CancetlaUon 

HRSA-518.. 

1,100 

.08  hrs..... 

HRSA-520 

1,100 

.25  hrs...„. 

Annual 

Operating 

Report 

HRSA-501  .„ 

2.000 

5.0  hfs 

1 

information  on  contrasting  and 
comparing  the  effectiveness  and  efficacy 
of  various  national  strategies  for 
enhancing  oral  health.  Clinical  and 
social  survey  data  will  be  collected  from 
consumers,  providers,  and 
administrators  involved  in  oral  health 
delivery  systems.  Respondents: 
Individuals  or  households.  State  or  local 
governments.  Federal  ageacies  or 
employees,  small  businesses  or 
organizations. 


No.  of 
respond- 
ents 

No.  Of 

iKXjrs 

per 

response 

No.  of 

re- 
sponses 

per 
respond- 
ent 

Individuals/ 

housettoids. 
Administrators  ~.... 
Providers. 

11,841 

162 

220 

.2$  hrs 

.81  hrs 

3$  hrs. 

1.42 

1.0 
1.83 

Estimated  Annual  Bbrden:  12,747 
hours. 

10.  International  Collaborative  Study 
of  Oral  Health  Outcomes:  USA 
Replication— 0925-0306— This  study  is 
to  conduct  the  U.S.  portion  of  an 
international  collaborative  study  of  oral 
health,  designed  to  provide  critical 


Estimated  Annual  Burden:  4,480  hours. 

OMB  Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  fallowing 
address:  OMB  Reports  Management 
Branch.  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 

Dated:  July  31, 1989. 
James  M.  Friedman, 

Acting  Deputy  Assistant  Seavtaryfor  Health 

(Planning  and  Evaluation). 

[FR  Doc.89-18229  Filed  8-3-B9;  8:45  am) 

BILUNO  CODE  41S0-17-M 


National  Toxicology  Program  Board  of 
Scientific  Counselora  Maotings; 
Announcement  of  Draft  Technical 
Reporta  Projected  for  PUMic  Peer 
Review  From  Novemlwr  1989  Througti 
Novemt>er  1990 

To  earher  inform  the  pi^lic  and  allow 
interested  parties  to  comment  or  obtain 
information  on  long-term  toxicology  and 
carcinogenesis  studies  and  short-term 
toxicity  studies  prior  to  pablic  peer 
review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  the 
Federal  Register  a  current  listing  of  draft 
Technical  Reports  projected  for 
evaluation  by  the  Peer  Review  Panel 
during  their  next  four  meetings  from 
November  1989  through  November  1990. 
The  Usting  will  continue  to  be  updated 
with  announcements  in  the  Federal 
Register  approximately  twice  a  year. 
The  meeting  date  for  1989  is:  November 
20-21.  Specific  dates  for  the  1990 
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meetings  will  be  established  at  a  later 
time. 

The  attachment  gives  draft  Technical 
Reports  of  studies  on  chemicals  listed 
alphabetically  within  known  or 
estimated  dates  of  reviews  and  includes 
Chemical  Abstracts  Service  registry 
numbers,  responsible  staff  scientists 
with  tel^ihone  numbers.  NTP  report 
numbers  (if  assigned),  primary  U8e(s), 
species,  route  of  administration,  and 
exposure  levels  used  in  the  chronic 
studies. 


Tliose  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  announcement,  or  wanting 
to  provide  input,  should  contact  the 
particular  NTP  staff  scientist  as  early  as 
possible  by  telephone  or  by  mail  to: 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park  (RTP)  North  Carolina 
27709.  The  staff  scientists  would 
welcome  receiving  toxicology  and 
carcinogenesis  data  from  completed, 
ongoing  or  planned  studies  by  others  as 
well  as  current  producticm  data,  human 


exposure  information,  and  use  and  use 
patterns. 

The  Executive  Secretary,  Dr.  Larry  G, 
Hart,  NTP,  P.O.  Box  12233,  RTP,  NORTH 
Carolina  27709,  telephone  (919-541- 
3971),  FTS  (629-3871).  will  foniish  final 
agendas,  and  other  program  information 
prior  to  a  meeting,  and  summary 
minutes  subsequent  to  a  meeting. 

Dated:  July  24, 1989. 
David  P.  Rail, 
Dinctor,  National  Toxicology  Program. 


TOXICOLCXSY  AND  CARCINOGENESIS  STUDIES,  CHEMICALS,  PROJECTED  FOR  PEER  REVIEW 


~'        Chemical  name/cas  Na 


Use 


Study  scientist 


Chemicals  TenMhrely  Scheduled  For  Peer  Review  11/^-21/80 
Long-Term  Studies: 

DL-Amphetamine  suffate,  00-13-9 

2-Ch<ofoaoeloph9none  (Ct^,  S32-27-4 _ 

OOtlorobenzalmalononitriie  (CS).  2698-41- 


3,3'-Dimethy1benzidlne  Dihydrochloride,  612- 
82-8. 

Epinephrine  hydrochloride,  55-31-2 

Ethylene  thiourea  (ETU),  96-45-7 

Furfural.  08-01  -1 „.... 

Methyl  bromide,  74-83-9 

Tetranitrontethane,  509-1 4-8  ..„ 

Vinyl  toluene.  25013-15-4. _ _ 

Short  Term  Toxicity  Studies: 

D4C  Yellow  No.  11.  8003-22-3 


PHAR 
MLTR. 
II4LTR 

DYE 

PHAR 

PEST 

INTR 

FUME 

FUEL 

SOLV 

DYE 


Pentachlorobereene,  608-93-5 _ PEST 

1,2,4,5-Tetrachlorot>eRzene,  95-94-3 HERB 

Chemicals  Tentatively  Scheduled  for  Peer  Review  02/90 
Long-Term  Studies: 

4-Hydroxyacetanillde.  103-90-2 

Probenecid,  57-66-9 „ „ 

Sodium  azide,  26628-22-8 

Tris(2-«hloroethyQ  phosphate.  115-96-8 

Short-Tern)  Toiddty  Studies: 
2<Moro-l-Propanol   -t-   1-chloro-2-propanol 
(75%  Mixture). 

Cresol  (Mixed  isomers),  1319-77-3 GERM 

O-Cresd,  95-48-7 GERM 

Diethanolamine,  111-42-2 TEXL 

Diethanolamine,  111-42-2 TEXL 


PHAR 
PHAR 
PHAR 
FLAM 

INTR 


J.  Dunnick.  919-541-4811.. 
R.  Melnick,  919-541-4142.. 
K.  Abdo,  919-641-7819...„. 

D.  Morgan,  919-541-2264.. 


D.  Dietz,  919-541-2^72 

R.  Chhabra,  919-54^-3386.... 

R.  Irwin.  919-541-3340 

R.  Yang.  919-541-2947 

J.  Bucher.  919-541-4532 

G.  Boonnan,  919-541-3440... 

W.  Eastin.  919-541-7941 


R.  Yang,  919-541-2947.. 
R.  Yang,  919-541-2947.. 


J.  Bucher.  919-541-4532 

D.Dixon,  919-541-3814 

K.  Abdo.  919-541-7819 

H.  Matthews.  919-541-3252.. 


R.  Yang,  919-541-2947.. 


D  Dietz,  919-541-2272 

D.  Dietz.  919-541-2272 

R.  Meinicl(  919-541-4142.... 
R.  Melnick.  919-541-4142... 


Ethylbenzene,  100-41-4 J  RUBR 

2-Mercaptobenzimidazole  583-39-1 RUBR 

Chermcals  Tentatively  Scheduled  for  Peer  Review  06/^ 

Long-Term  Studtes: 

CI.  Acid  red  114.  6459-94-5 


R.  Yang.  919-541-2947.. 
K.  Abdo.  919-541-7819.. 


CI.  Direct  Blue  15.  2429-74-5 

2.3-Dibromo-1-propanol,  86-13-9 

Diphenythydanloin  (phenyioin).  57-41-0. 

Resorcinol,  108-46-3 


Titanocene  dk:hloride,  1271-10-8 . 
Short-Tenn  Toxicity  Studies: 

Castor  ol,  8001-79-4 

Glyphosale,  1071-83-6 


1,6-Hexanedlamine.  dihydrochloride.  6055- 

52-3. 
1.6-Hexanediaffline,   dftyAochioride.  6055- 

52-3. 


2-Hydroxy-4-methoxybenzophenone. 
S7-7. 


131- 


DYE 

DYE 

FLAM 

PHAR 

PHAR 

LABC 

PHAR 
HERB 

INTR 

INTR 

PHAR 


D.  Morgan,  919-541-2264.. 


Irwin.  919-541-3340.._. 
Dieter,  919-541-3368.. 


Inwin.  919-541-3340 

Chan,  919-541-7561  — 


Route 


Spffjtfi 


Morgan.  919-541-2264 

MeMck,  919-541-4142 

Chhabra,  919-541-3366 


French.  919-541-7790 

French.  919-541-7790 


J.  French,  919-541-7790.. 


Ei^iosure  levels 


NTP 

TR 

No. 


FEED 

RM 

INHAL 

RM 

INHAL 

RM 

WATER 

R 

INHAL 

RM 

FEED 

RM 

GAV 

RM 

INHAL 

M 

INHAL 

RM 

INHAL 

RM 

FEED 

RM 

FEED 

RM 

FEED 

RM 

0,  20. 100  ppm 

R:  0. 1.  2,  M:  0. 2,  4  mg/m3 

R:  0,  .075,  .25,  .75,  M:  0,  .75.  1.5  mg/m3. 

R:  0.  30.  0. 150  ppm __ 


R:  0.  1.5.  5.0.  M:  0. 1.5,  3i>  mg/m3 

R:  0.  25.  63.  250,  M:  0,  100,  333,  1000  ppm. 

R:  0.  30,  80,  M:  0,  50.  100. 175  mgAg 

Mice  only:  0. 10,  33. 100  ppm 

R:  0,  2.  5,  M:  0,  0.5,  2  ppm. 


FEED 

RM 

GAV 

RM 

GAV 

R 

GAV 

RM 

Water 

RM 

FEED 

RM 

FEED 

RM, 

SP 

RM 

WATER 

RM 

INHAL 

RM 

INHAL 

RM 

R:  0,  100,  300.  M:  0,  10,  25  ppm 

R.  M:  0,  500,  1700.  5000.  17000.  50000 
ppm. 

R&M:  0.  33. 100,  330. 1000,  2000  ppm 

R&M:  0.  30,  100.  300.  1000,  2000  ppm 


R&M:  0.  .06.  .3.  .6% . 
R&M:  0.100,  400  mg/kg. 


379 
377 


380 
382 


386 

375 


06 
07 


Rats  only:  0,  5,  10  mg/l^ 

R:  0,  44,  88;  M:  0, 175,  350  mg/kg 


R&R:  0.  100,  330. 1000,  3300.  10000  ppm... 

R&M:  0,.  03.  .1.  .3. 1.0,  3.0% 

R&M:  0.  .03,  .1,  .3.  1.0.  3.0% 

R&M:  0.  37.5,  75,  300.  600  ntg/ml „. 

MR:  0.  .32.  63.  1.25,  2.5.  5.0  mg/ml,  FR:  0, 

.16,  .32,  .63,  1.25,  2.5  mg/ml.  Mice:  0,  .63, 

1.25,  2.5.  5.0, 10.0  mg/raL 

R&M:  0,  100,  250,  500,  750.  1000  ppm 

R&M:  0.  3.13.  6.25,  12.5.  25,  50  mg/m3. 


WATER 

R 

WATER 

SP 

FEED 

R 

RM 

KM 

GAV 

RM 

GAV 

R 

FEED 
FEED 

RM 
RM 

INHAL 

RM 

WATER 

RM 

FEED 

RM 

MR:  0.  70.  150.  300,  FR:  0.  150.  300.  600 
ppm. 

R:  0.  630. 1250.  2500  ppm 

R:  0. 168.  375.  M:  a  88.  177  mg/kg. 


R:  0.  240.  800.  2400.  MM:  0.  30,  100,  300, 

FM:  0.  60.  200.  600  ppm. 
MR&M:  0,  112,  225  FR:  0.  50.  100.  ISO  mg/ 

kg. 
Rats  only:  0,  25,  50  mg/kg 


R,  M:  0.  .62.  1.25,  2.5.  5.0,  100% 

R&M:  0.  3125.  6250.  12500,  2S000,  50000 

ppm. 
R&M:  0. 1.6,  5. 16.  50. 160  mg/m3.. 


MR:  0.  0.75,  1.5.  3.0,  4.5,  6.0;  FR:  0,  0.83. 

1.7.  3 J.  50.  6.7;  M:  0.  0.2.  0.4.  0.8,  1.5, 

3.0  mg/mt. 
R&M:  0,  3125,  6250,  12500.  25000.  50000 

ppm. 


32132 


I 

Federal  Regtster  /  Vol.  54.  No.  149  /  Friday.  Aiigust  4,  1989  /  Notices 


Toxicouxay  and  Carcinogenesis  Studies,  Chemicals,  Projected  for  Peer  Review— Continued 

Chamical  cwna/cas  No. 

Um 

Study  scientist 

Route 

NTP 
TR 
Na 

PHAR 
PHAR 

dtrg 

INTR 

SP 

GAV 

SP 

FEED 

RM 

RM 
RM 
RM 

R:  0.  12.5,  25.  50.  100,  200:  M.O,  22.75, 

45.5.  91.182.364mg/ka 
R&M:  0.  0.33, 1.0,  3.3, 10.0.  25.0  mg/kg 

67-7. 
RiddBHIInB  232'16-9S-0 

P.  Chan.  919-541-7561 

R.  Irvwn.  919-541-3340 

F.  Kari,  919-541-2926...... 

1 

StOum  XytonMuifbnat*,  1300-72-7. 

2.4,7-TrWtro-fluoiio-»one,  129-79-3 

R&M:  120.0.  39.9.  13.2,  4.5.  t.5,  0  mg/kg ._.... 
R:  0.  1000.  2000.  4000,  8004.  16000;  M:  0, 
3212,  6250, 12500,  25000, 55000  ppm. 

Oiemtoals  Tantativeiy  Scheduled  For  Peer  Reyiew  10/90 

Long-Teitn  Studtei: 
Gamma/Butyrotaclone,  96-48-0 


2,4-Dlaminophenol  dihydrochloride,  137-09- 

7. 

Furan.  1 10-00-9 

Monochkxoaoeiic  acid,  79-11-6 - 

Polyt)romlr>ated  biphenyl  mixture  (Rremaster 

FF-1).  67774-32-7. 
Short-Term  Toxicity  Studtos: 
Black  newsprint  ink,  BLACKNWSNK 


Methyleugenol,  93-15-2.. 


Nitromethane,  75-52-5 _ 

TetrachhxophthaKc  anhydride,  117-06-8 . 


INTR 

PHOT 

INTR 
DYE 
FLAM 


DYE 


FOOD 

FUEL 
FLAM 


R.  hwin.  919-541-3340.. 

R.  bwin,  919-541-3340.. 

R.  Irwm,  919-541-3340.. 
F.  Kari.  919-541-2926... 
R.  Chhabra,  919-541 


W.  Eastin.  919-541-7941 , 


-3386 


D.  Bristol.  919-541-2756.1.. 

J.  Roycroft.  919-541-3627. 
F.  Kari.  919-541-2926 


GAV 

RM 

GAV 

RM 

GAV 
GAV 
FEED 

RM 
RM 
RM 

SP 

RM 

GAV 

RM 

INHAL 
GAV 

RM 
RM 

MR.  0.  1 12.  225.  FR:  0.  225.  450.  M:  0.  26& 

525  mg/kg. 
R:  0. 1^5,  25,  M:  0. 19,  38  mg/kg 


R:  0,  2.  4,  8,  M:  0,  8,  15  mg/Ng 

R:  0.  15.  30  mg/kg ^ 

0, 1,  3.  10,  30  ppm -. „ 

RAM:  Untreated  controls  &  vMat  application 
with  USP  mineral  oil,  printng  ink  mineral 
oH,  letter  press  ink,  &  offset  Ink. 

0,  10,  30,  100,  300,  1000  mg/kg  phjs  sham 
gavage  group. 

R&M:  0.  94.166,  375,  750,  1500  ppm... 

0.  94,  187,  375.  750,  1500  mg/kg 


Abbreviations  used: 

USE  Primaiy  Use  Category: 

DTRG  Detergents  arKtOeensers. 

DYE  As  or  in  Dyaa,  kiks,  and  Pigments. 

FLAM  Flame  Ratardants. 

FOOD  Food  and  Food  AddHives. 

FUEL  As  or  in  Fuel  or  01  Products. 

FUME  Fumigarts. 

GERM  Germicides,  Disinfectants,  Antiseptics. 

HERB  He(bicide(s). 

INTR  ChsminllntarmeMe  or  Cata^ 

LABC  Unspscilied  Chemical  Uses  not  Fitting  in. 

MLTR  Mmwy  or  Poidng  Purposes. 

PEST  Pssticidsa.  General  or  UndMSiljad. 

PHAR  Plwiniauauticals  or  IntermedMes. 

PHOT  Photography  or  related  purposes. 

RUBR  Rubber  OMHiAaL 

SOLV  Vehidee  and  Solvents. 

TEXL  In  Manufacture  of  Textiles. 

ROUTE  Route  of  Administration: 

FEED  Oral  in  Feed. 

GAV  Oral.  Gavage. 

INHAL  InhaMion. 

SPSWn  Print 

WATER  Oral  with  Water. 

SPEC  Spades: 

R  >  Rats. 


Pll  Doc.  8B-1B262  Filed  8-3-89;  8:45  am] 
MLLMQ  COOE  4140-01-« 

Sodal  Security  Administration 

Agency  Fomw  SulMnltted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  OSice  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Pub.  L 
96-511,  The  Paperworic  Reduction  Act. 
The  following  clearance  packages  have 
been  submitted  to  OMB  since  the  last 
list  was  published  in  the  Federal 
Ragistw  on  July  14, 1989. 


Social  Security  Administration 

(Call  Reports  Clearance  OfTicer  on  (301)  965- 
4149  for  copies  of  package) 

1.  Report  of  Continuing  Disability 
Interview— 0960-0072— The  information 
collected  on  the  form  SSA-454  is  used 
by  the  Social  Security  Administration  to 
determine  if  a  disability  insurance 
beneficiary  continues  to  be  eligible  for 
those  benefits.  The  respondents  are 
disability  insurance  beneficiaries  who 
are  selected  for  this  review. 

Number  of  Respondents:  300,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  \^  hour 
Estimated  Annual  Burden:  150,000  hours 

2.  800  Service  Evaluation  Caller 
Recontact  Survey-.0960-0465— The 
information  collected  on  the  form  SSA- 
4305  will  be  used  by  the  Social  Security 


Administration  (SSA)  to  evaluate  the 
new  toll-free  800  servioe  number.  The 
respondents  will  consist  of  selected 
individuals  who  have  necently  contacted 
SSA  using  this  number. 

Number  of  Respondents:  4.000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  667  hours 

3.  Enumeration  Interview  Guide — 
NEW — ^The  information  collected  on  the 
form  SSA-3172  will  be  used  by  the 
Social  Security  Administration  to 
determine  if  its  current  enumeration 
document  verification  policy  is 
sufficient.  The  respondents  will  consist 
of  selected  individuals,  who  were 
recently  issued  Social  Security  numbers 
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and  who  agree  to  participate  in  this 
effort. 

Number  of  Respondents:  2,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  30 

miimtes 
Estimated  Annual  Burden:  1,000  hours 

OMB  Desk  Officer:  Justin  Kopca. 

4.  Reconsideration  Disability  Report — 
0960-0144— The  information  collected 
on  the  form  SSA-3441  is  used  by  the     - 
Social  Security  Administration  to 
determine  if  the  medical  or  vocational 
situation  of  a  claimant  has  changed 
subsequent  to  a  denial  of  the  claimant's 
disability  claim.  The  SSA-3441  also 
elicits  additional  sources  of  medical  and 
vocational  evidence  which  were  not 
considered  in  the  initial  determination. 

Number  of  Respondents:  400,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  200,000  hours 

5.  Direct  Deposit  Mass  Change 
Listing— 0960-0297— The  information 
collected  on  the  form  SSA-4907  is  used 
by  the  Sotnal  Sectirity  Administration  to 
update  direct  deposit  data  contained  in 
SSA  records.  The  respondents  are 
financial  institutions. 

Number  of  Respondents:  60 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  1  hour 
Estimated  Annual  Burden:  60  hours 

OMB  Desk  Officer  Justin  Kopca 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
direcdy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building.  Room  320B,  Washington, 
DC  20503. 

Date:  July  28, 1989. 
Ron  CompstoD, 

Social  Security  Administration,  Reports 

Clearance  Officer. 

[FR  Doc.  89-18176  Filed  8-S-89;  8:45  am] 

BILLING  COOE  41Se-11-ll 


Agreement  on  Social  Security 
Between  the  United  States  and 
Portugal;  Entry  Into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  an  agreement 
coordinating  the  United  States  (U.S.) 
and  Portuguese  social  security  programs 
entered  into  force  on  August  1, 1989.  The 
agreement  with  Portugal,  whicfa  was 
signed  on  March  30, 1988,  is  similar  to 
U.S.  social  security  agreements  already 
in  force  with  ten  other  cotmtries — 
Belgium,  Canada,  the  Federal  Republic 


of  Germany,  France,  Italy,  Norway, 

Spain,  Sweden,  Switzerland,  and  the 
United  Kingdom.  Agreements  of  this 
type  are  authorized  by  section  233  of  the 
Social  Security  Act. 

Like  the  other  agreements,  the  U.S.- 
Portuguese agreement  eliminates  dual 
social  security  coverage — the  situation 
that  exists  when  a  worker  ftoia  one 
country  works  in  the  other  country  and 
is  covered  under  the  social  security 
systems  cf  both  countries  for  the  same 
work.  When  dual  coverage  occurs,  the 
worker  or  the  worker's  employer  or  both 
may  be  required  to  pay  social  security 
contributions  to  the  two  countries 
simultaneously.  Under  the  U.S.- 
Portuguese agreement,  a  worker  who  is 
sent  by  an  employer  in  the  U.S.  to  work 
in  Portugal  for  5  years  or  less  remains 
covered  only  by  the  U.S.  system.  The 
agreement  includes  additional  rules  that 
eliminate  dual  U.S.  and  Portuguese 
coverage  in  other  work  situations. 

The  agreement  also  helps  eliminate 
situations  where  workers  suffer  a  loss  of 
benefit  rights  because  they  have  divided 
their  careers  between  the  two  countries. 
Under  the  agreement,  workers  may 
qualify  for  partial  U.S.  or  partial 
Portuguese  benefits  based  on  combined 
(totalized]  work  credits  fi'om  both 
countries.  . 

Persons  who  wish  to  obtain  copies  of 
the  agreement  or  want  more  information 
about  its  provisions  may  write  to  the 
Social  Security  Administration,  Office  of 
International  Policy,  Room  1104.  West 
High  Rise  Building,  6401  Security 
Boulevard.  Baltimore,  MD  21235. 

Dated:  July  25. 1989. 
Dorcas  R.  Haidy, 

Commissioner  of  Social  Security. 

[FR  Doc.  89-18177  Filed  8-3-89;  8:45ani] 

BILUNQ  CODE  4tS0-11-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[DoclwtNo.N-89-2Q27] 

Submission  of  Proposed  Information 
Collection  to  the  Office  of 
Management  and  Budget 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  lite  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the  . 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5]  which 
members  of  the  public  will  be  affected 
by  the  proposal;  (6)  how  frequenUy 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
numbers  of  hours  needed  to  prepare  the 
information  submissiim  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement  or  revision  of 
an  information  collection  requirement; 
and  (y)  the  names  and  telephone 
numbers  of  an  agency  official  familiar    ' 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Rad'jction  Act,  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
De\elopment  Act,  42  U.S.C.  3535(d). 

Dslfd:  July  31. 1989. 

)ohn  T.  Murphy, 

Dii^ii  tor.  Information  Policy  and  Management 
Div!i,ion. 

Proposal:  Schedule  of  Buydovra 
Escrow  Accounts. 

Office:  GNMA 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
document  provides  GNMA  with  a  Usting 
of  ihe  name,  address  and  account 
number  of  each  interest  escrow  account 
relating  to  the  mortgages  comprising  the 
mortgage-backed  securities  issuance. 
The  information  is  necessary  to  protect 
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GNMA's  interest  in  the  event  of  a 
default  by  the  issuer. 
Foim  Number  HUD-11744. 


Respondents:  Businesses  or  Other  For-        Frequency  of  submission:  On 
Profit.  1  Occasion. 

I  Reporting  Burden: 


Number  of  Frequency  of      ^ 

Respondents      ^         response        ^ 


Houraper      _ 


Burden 
hours 


Schedule  of  Buydowm  Escrow  Account  (Form  11744).. 


12 


.25 


Total  Estimated  Burden  Hours:  6. 

Status:  Revision. 

Contact:  Charles  Clai^  HUD.  (202) 
755-5535,  John  Allison.  OMB,  (202)  395- 
668a 

Dated:  July  31, 1969. 
[FR  Doc.  89-18251  Filed  8-3-89;  8:45  am] 
MLUNQ  OODf  4210-01-11 


Office  of  the  Ateittant  Secretary  for 
Houeing— Federal  Houaing 
CofiMitinloner 

[Dockst  Na  N-t9-1»17;  FR-M06] 

UfNJtnized  and  Undenitillied  Federal 
Biiildinga  and  Real  Property 
Determined  To  Be  Suitable  for  Uae  for 
FacWtiea  To  AaeM  the  Homeleti 

AQmCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Conunissioner,  HUD. 

ACTKNi:  Notice. 

auMMAllY:  This  notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  use  for  facilities  to 
assist  the  homeless. 

date:  August  4, 1989. 

address:  For  further  information, 
contact  Morris  Bourne.  Department  of 
Housing  and  Urban  Development,  Room 
9140, 451  Seventh  Street  SW.. 
Washington,  DC  20401;  telephone  (202) 
755-8075;  TDD  number  for  die  hearing- 
and  speech-impaired  (202)  428-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPfLEMBNTAIIV  mFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  V.  Veterans  Administration, 
No.  88-2508-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized  and  imdemtilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  diat  no  additional  properties 
have  been  determined  suitable  this 
week. 


Dated:  July  31. 1988. 
James  E.  Schoenberger, 
General  Deputy  Assistant  Secretary  for 
Housing— Federal  Houang  Commissioner. 
[FR  Doc.  89-18285  Filed  8-3-89;  8:45  am] 
niXINQ  CODE  4210-27-11 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-61(M)9-4112-02] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  tt«  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  Clearance  Ofiice  at  ^e  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  die  Bureau 
Clearance  Officer  and  to  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  (1004-0134), 
Washington,  DC  20503,  telephone  202- 
395-7340. 

Title:  43  CFR  Part  8160— Onshore  Oil 
and  Gas  Operations,  Non-form  Items. 

OMB  Approval  Number:  (1004-0134). 

Abstract:  Federal  and  Indian  (except 
Osage)  oil  and  gas  operators  and 
operating  rights  owners  are  required  to 
retain  and/or  provide  data  so  that 
proposed  operations  may  be  approved 
or  compliance  with  granted  approvals 
may  be  monitored. 

Bureau  Form  Numbers:  None. 

Frequency:  Nonrecurring. 

Description  of  Respondents: 
Operators  and  operating  rights  owners 
of  Federal  and  Indian  (except  Osage)  oil 
and  gas  leases. 

Estimate  Completion  Time:  V^  hour. 

Annual  Responsei:  191,755. 

Annual  Burden  Hcurs:  92,760. 

Bureau  Clearance  Officer  (Alternate) 
Richard  lovaine,  203-653-8853. 


Dated:  June  2, 1989. 
George  F.  Brown, 

Deputy  Assistant  Director,  Snergyand 
Mineral  Resources. 

[FR  Doc.  89-18287  Filed  8-3-89;  8:45  am] 
BILLING  CODE  4310-M-H  | 


[CO-070-0»-4320-10-2410] 

Grand  Junction  District  Grazing 
Advisory  Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  meeting  of  Grand 
Jimction  District  Advisory  Board. 

summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Grazing  Advisory  Board  will  be  held  on 
Thursday,  September  14, 1989.  The 
meeting  will  convene  in  the  conference 
room  at  the  Bureau  of  Land 
Management  Office,  50629  Highway  6 
and  24,  Glenwood  Springs,  Colorado  at  9 
a.m. 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  will  include:  (1) 
Introductions;  (2)  Minutes  of  the 
previous  meeting;  (3)  Glenwood  Springs 
Resource  Area  Rangeland  Program 
Summary  Update  and  Colorado 
Cattiemen/Colorado  Woolgrowers  field 
tour  smnmary;  (4)  Drou^t  status  report; 
(5)  Status  of  current  project  work;  (6) 
Range  Betterment  Fiuid  project 
proposals;  (7)  Advisory  Boud  project 
proposals;  (8)  Public  presentation;  and 
(9)  Arrangements  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3  and 
3:30  p jn.  or  file  written  statements  for 
the  Board's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management.  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
September  12. 1989.  Depending  on  the 
number  of  persons  wisUng  to  make  oral 
statements,  a  per  persoa  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Board  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  insfection  and 
reproduction  (during  r^ular  business 
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hours)  after  thirty  (30)  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  303  243-6552,  or  303  945- 
2341. 

Bruce  Comad. 

District  Manager,  Grand  function  District. 
[FR  Doc.  89-18232  Filed  8-3-89: 8:45  am] 

MLUm  CODE  4310-JS4I 


[NM-060-434»-90] 

Opening  of  Pul>iic  i.and^  New  Mexico 

Recreation  and  Public  Purposes 
(R&PP)  Lease  NM 14964  was  issued  May 
22. 1972,  to  the  City  of  Carlsbad  New 
Mexico.  The  City  of  Carlsbad  has 
requested  relinquishment  of  the  lease 
located  in  Eddy  County,  New  Mexico: 

T.  21 S.,  R.  27  E..  NMPM; 
Sec.  5:  SViSWV«,  SEy4SEy4; 
Sea  8:  N^NV^. 

The  land  described  above  contains  280 
acres. 

Effective  the  day  of  publication  of  this 
notice,  the  above  described  land  shall 
be  open  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  ri^ts,  and  the  requirements  of 
applicable  law. 

Inquiries  concerning  the  land  should 
be  addressed  to  District  Manager, 
Bureau  of  Land  Management.  P.O.  Box 
1397.  Roswell,  NM  88201. 
David  L.  Mail, 
Associate  District  Manager. 
[FR  Doc.  89-18233  FUed  8-3-89;  8:45  am] 
BILUNO  CODE  4S10-n-4l 


lAZ  020-09-4212-12;  AZA  20346-Wl 

Realty  Action;  Exchange  of  PubHc 
Land,  Maricopa  County,  Arixona 

BLM  proposes  to  exchange  public 
land  in  order  to  achieve  more  efficient 
management  of  the  public  land  through 
consolidation  of  ownership. 

The  following  public  land  is  being 
considered  for  disposal  by  exchange 
pursuant  to  section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21. 1976. 43  U.S.C.  1716. 

Gila  and  Salt  River  Meridian,  Arizona 

T.  4  N..  R.  1 E., 

Sec.  3,  lots  16  to  18,  incl; 

Sec  12,  WMWViSWV4NWy4; 

Sea  23,  W)WWV4NWV4SEy4,  NViSWy4 
NWy4SEV4. 
T.  5  N..  R.  1 E, 

Sec.  23,  NMNViNEy4: 

Sec.  24,  EViNWy4,  NWy4NWy4,  EV^WV^ 

swy4Nwy4.  EV4Swy4Nwy4; 


Sec.  27,  SViNEy4NEV4SWy4.  WViNEV^ 

swy4.  SEy4NEy4Swy4.  wv&swy4,  sev^ 

SW^; 
Sec.  28,  SWy4NEy4: 
Sec  29,  EWRW, 

Sec.  30,  SViNEy4NEy4.  SEy4NEy4. 
T.5N..R.1W., 
Sea  14.  lots  1  to  10,  incl..  NWy4NE>4,  Ny4 

Nwy4,  NEy4Swy4.  sv4Nwy4; 

Sea  15,  lots  1  to  10,  incl..  NV^NEy4,  NWy4, 

NV4SWy4: 
Sec.  22,  NV4NV4.  SWy4NWy4. 
Containing  1,814.74  acres,  more  or  less. 

This  notice  supersedes  Notices  of 
Realty  Action  A  22792-A  and  A  23254, 
as  they  affect  the  land  in  this  notice. 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  pubUcation  of  tills 
notice  will  segregate  the  affected  public 
lands  from  appropriation  under  the 
public  land  laws  and  the  mining  laws, 
but  not  the  mineral  leasing  laws  or 
Geothermal  Steam  Act 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expiration  of  two 
years  fi-om  the  date  of  publication, 
whichever  occurs  first. 

For  a  period  of  forty-five  (45)  days 
bom  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  interested 
parties  may  submit  comments  to  the 
District  Manager,  Phoenix  District 
Office,  2015  West  Deer  Valley  Road. 
Phoenix,  Arizona  85027. 

Dated:  July  28,1989. 
Charles  R.  Frost. 
Acting  District  Manager. 
[FR  Doc.  89-18234  Filed  8-3-89;  8:45  am] 
BULNM  CODE  4310-32-M 


[MT-070-09-4050-91-47  H:  M-681421 
Realty  Action  Sale;  Montana 

AGENCY:  Bureau  of  Land  Management 
Butte  District  Interior. 
summary:  The  following  described   . 
public  land  has  been  found  to  be 
suitable  for  disposal  by  sale  pursuant  to 
section  203  and  209  of  the  Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1713  and  1719)  at  not  less  tiian 
the  appraised  fair  maricet  value. 

Principal  Meridian.  Montana 

T.  9  N..  R.  3  W. 
Section  14,  Lot  2 
Containing  8.64  acres. 

This  land  is  being  offered  on  a  non- 
competitive basis  to  Mary  Wildish, 
whose  family  has  resided  on  the  tract 


under  a  Small  Tract  Act  lease  for  30 
years.  Surrounding  public  lands  are 
under  application  for  a  Recreation  and 
Public  Piuposes  Act  patent  to  Jefferson 
County. 

This  sale  is  consistent  with  the 
Headwaters  Resource  Management 
Plan.  The  land  will  soon  be  a  small 
isolated  tract  which  would  be  difficult  to 
manage.  The  land  is  not  required  for  any 
federal  purposes.  The  sale  of  this  parcel 
would  be  in  the  public  interest  The 
lands  will  not  be  offered  for  sale  for  at 
least  60  days  after  the  publication  of  this 
notice  in  the  Federal  Register. 

It  has  been  determined  that  the 
subject  parcel  contains  no  known 
mineral  interests;  therefore,  conveyance 
of  the  mineral  estate  can  occur 
simultaneously  with  the  sale  of  the  land. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests. 

The  land  described  is  hereby 
segregated  from  appropriations  under 
the  public  land  laws,  including  the 
mining  laws,  pending  cob.pletion  of  the 
sale  or  270  days  from  the  date  of 
publication  of  the  notice,  whichever 
occurs  first  The  patent  when  issued, 
will  contain  the  following  reservation  to 
the  United  States: 

A  right-of-way  thereon  for  ditches  and 
canals  constructed  by  authority  of  the  United 
States,  in  accordance  with  the  Act  of  August 
30, 1980  (28  Stat  391;  43  U.S.C.  945). 

This  notice  terminates  Small  Tract 
Classification  No.  503  imder  which  the 
following  described  lands  are  classified 
for  lease  under  the  Small  Tract  Act  of 
June  1, 1938  (52  Stat  609;  43  U.S.C.  682 
(a)). 

Prime  Meridian  Montana 

T.  9  N.,  R.  3  W. 
Section  14,  SE1/4NW1/4SE1/4SE1/4.  Si/ 

2NE1/4SE1/4SE1/4 
Containing  7.5  acres. 

The  above  described  lands  are  hereby 
fully  opened  to  the  operation  of  the 
public  land  laws,  including  the  mining 
laws,  subject  only  to  the  segregative 
effort  of  this  notice  on  the  sale  parcel. 
Said  opening  will  take  effect  60  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management  at  the  address  shown 
below.  Any  adverse  comments  will  be 
evaluated  by  the  BLM,  Montana  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 
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TOR  HNITMn  INPbRMATION  CONTACT: 

Information  related  to  the  sale,  including 
the  environmental  assessment/land 
report  is  available  for  review  at  the 
Butte  District  Office,  P.O.  Box  3388. 106 
North  Parkmont  Butte.  Montana  59702. 

Dated:  luly  28. 1960. 
).  A.  Mowhoiis*, 
District  Manager. 

[FR  Doc.  89-18235  Filed  8-3-89;  8:45  am] 
BUIMQ  CODE  4310-ON-ll 

[NV-0S(H)»-4212-14;  N-60100] 

Realty  Action:  Direct  Sale  of  PubHc 
Landa  In  Elko  County  Nevada 

AOCNCV:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  realty  action. 


:  The  following  land  has  been 
examined  and  identified  as  suitable  for 
disposal  by  direct  sale  under  Section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2750; 
43  U.S.C  1713)  at  no  less  than  fair 
market  value: 

Mount  Diablo  Meridiaii 

T.  47  N.,  R.  64  E.. 
sec.  1,  Lot  18 

The  above-described  land  comprising 
.62  acres,  is  being  offered  as  a  direct 
sale  to  Al  Huber,  Juanita  Huber  and 
Mildred  Standfield.  joint  adjoining 
landowners.  All  but  .15  acres  of  the 
parcel  are  encumbered  by  highway 
rights-of-way  held  by  the  Nevada 
Department  of  Transportation  |NDOT]. 
The  proponents  requested  the  sale  as  a 
result  of  action  taken  by  NDOT  to 
reduce  the  width  of  the  right-of-way  for 
U.S.  Highway  93.  Prior  to  the  reduction, 
the  sale  proponent's  parcel  was 
contiguous  to  the  highway  ri^t-of-way. 
As  a  result  of  the  right-of-way  width 
reduction,  a  small  parcel  of 
unencumbered  public  land  was  created 
between  the  hi^way  right-of-way  and 
the  sale  proponent's  property. 

The  sale  is  consistent  with  the 
Burean's  planning  system.  The  land  is 
not  needed  for  any  resource  program 
and  is  not  suitable  for  management  by 
the  Bureau  of  any  other  Federal 
department  or  agency.  Sale  of  the  tract 
would  eliminate  from  Federal  ownership 
lands  that  have  a  hi^  potential  for 
unauthorized  use  and  are  difficult  and 
uneconomic  to  manage.  The  public  lands 
are  being  offered  by  direct  sale  to  assure 
land  use  con^Mtibility  with  adjoining 
private  lands.  T(4>ography  and 
configuration  of  the  lands  suitable  for 
improvement  within  the  parcel  would 
preclude  any  development  of  the  parcel 
by  anyone  other  than  the  sale 


proponents  wdio  are  ttie  adjoming 
landowners  to  the  east. 

The  locatable  and  salable  mineral 
estates  have  been  determined  to  have 
no  known  value.  The  land  is 
prospectively  valuable  for  geothermal 
and  oil  and  gas.  Therefore,  the  mineral 
interest  excluding  geothermal  resoiu-ces 
and  oil  and  gas  will  be  conveyed 
simultaneously  with  the  sale  of  the 
parcel.  Acceptance  of  the  direct  sale 
ofter  will  constitute  an  application  to 
purchase  the  mineral  estate  having  no 
known  mineral  value.  A  nonrefundable 
fee  of  $50.00  will  be  required  with  the 
purchase  money.  Failure  to  submit  the 
purchase  money  and  the  nonrefundable 
filing  fee  for  the  mineral  estate  within 
the  timeframe  specified  by  the 
authorized  officer  will  result  in 
cancellation  of  the  sale. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30. 
1890.  26  Stat.  391;  43  U.S.C.  945. 

2.  Oil  and  gas,  and  geothermal 
resources. 

And  will  be  subject  to: 

Those  rights  for  highway  purposes  which 
have  been  granted  to  the  Nevada  Highway 
Department  its  nicessors  or  assigns  by 
Permit  Not.  CC-023091,  Nev-08440,  and  Nev- 
042807,  under  the  Act  of  November  9. 1921, 42 
Stat.  212-216.  23  U.S.C.  Sec.  18). 

Upon  publication  of  the  Notice  of 
Realty  Action  in  the  Federal  Register. 
the  lands  will  be  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws  but 
not  the  mineral  leasing  laws.  This 
segregation  shall  terminate  upon 
issuance  of  patent  or  other  document  of 
conveyance,  upon  publication  in  the 
Federal  Register  of  a  termination  of 
segregation  or  270  days  from 
publication,  whichever  occurs  first. 

The  land  will  not  be  offered  for  sale 
any  sooner  than  60  days  after  the 
publication  of  this  Notice  in  the  Federal 
Register.  For  a  period  of  45  days  from 
the  date  of  publication  of  this  Notice  in 
the  Federal  Register,  interested  parties 
may  submit  comments  to  the  District 
Manager,  Elko  District  Office,  Bureau  of 
Land  Management  P.O.  Box  831,  Elko, 
Nevada,  89801.  Any  adverse  comments 
will  be  reviewed  by  the  Nevada  State 
Director,  who  may  sustain,  vacate  or 
modify  this  realty  action.  In  the  absence 
of  timely  filed  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 


Dated:  [uly  24, 198Q. 
Merle  Good, 
Acting  District  Manager. 
[FR  Doc.  89-18180  Filed  8-3-e9;  8:45  am] 

BILUNO  CODE  4310-NC-M 


[ID-942-09-4730-12] 


Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  siuvey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management  Boise,  Idaho,  effective 
10:00  a.m.,  July  27, 1989. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines  and  meanders  of  the  right  bank  of 
the  Snake  River,  and  the  subdivision  of 
section  15,  T.  6  S.,  R.  11  B.,  Boise 
Meridian,  Idaho,  Group  No.  706,  was 
accepted  July  26, 1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  ]uly  27, 1989. 
Jerrold  E.  Knight  | 

A  cting  Chief  Cadastral  Surrey  or  for  Idaho. 
[FR  Doc.  88-18236  Filed  8-3^  8:45  am] 

BILUNG  CODE  4310-00-11 


[ES-940-09-4520-13;  ES-041307,  Group  8] 

Maine;  HIing  of  Plat  of  Dependent 
Resurvey  and  Survey   i 

July  27, 1989. 

1.  The  plat  of  the  depesident  resurvey 
and  survey  of  the  boundaries  of  the  land 
held  in  trust  for  the  Passamaquoddy 
Tribe  in  Township  6,  Range  1,  North  of 
Bingham's  Kennebec  Purchase 
(N.B.K.P.],  Somerset  County,  Maine,  will 
be  officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  a.m., 
on  September  11, 1989. 

2.  The  dependent  resirvey  and  survey 
was  made  at  the  request  of  the  Bureau 
of  Indian  Affairs. 

3.  All  inquiries  or  protest  concerning 
the  technical  aspects  of  the  dependent 
resurvey  and  survey  must  be  sent  to  the 
Deputy  State  Director  for  Cadastral 
Survey,  Eastern  State  Office,  Bureau  of 
Land  Management,  350  South  Pickett 
Street,  Alexandria,  Virginia  22304,  prior 
to  7:30  a.m.,  September  11, 1989. 
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4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Joseph  W.  Beaudin, 

Acting  Deputy  State  Director  for  Cadastral 
Survey. 

[FR  Doc.  89-18200  Filed  8-3-89: 8:45  am] 

BILLING  CODE  4310-O.t-M 


Minerals  Management  Service 

Atlantic  Outer  Continental  SheH 
Region 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  Third  Atlantic  Outer 
Continental  Shelf  (OCS)  Region 
Information  Transfer  Meeting  (ITM). 

summary:  The  Atlantic  OCS  Region  has 
scheduled  its  Third  ITM.  The  meeting  is 
designed  to  improve  the  accessibility, 
use.  and  exchange  of  data  and 
information  gathered  by  the 
Environmental  Studies  Program,  other 
State  and  Federal  Government 
Agencies,  academia.  and  industry 
consultants. 

DATES:  September  12-13. 1989. 

ADDRESS:  Each  day.  the  meeting  will 
begin  at  8  a.m.  at  the  Sheraton 
International  Conference  Center.  11810 
Sunrise  Valley  Drive,  Reston,  Viipnia 
22091. 

FOR  FURTHER  INFORMATION  CONTACT 

Judy  Wilson.  Contracting  Officer's 
Technical  Representative.  Atlantic  OCS 
Region.  (703)  787-1075. 

SUPPLEMENTARY  INFORMATION:  The  ITM 

includes  a  review  of  active  and  recently 
completed  studies  in  biological  sciences, 
physical  oceanography  and 
meteorology;  presentations  by  invited 
scientists  showcasing  their  research 
relevant  to  the  Environmental  Studies 
Program  objectives;  and  presentations 
related  to  Canadian  OCS  Environmental 
Studies.  Atlantic  OCS  resource 
assessments,  hard  minerals  projects, 
and  geological  research  by  State 
Geological  Surveys.  In  addition,  there 
will  be  presentations  by  State 
representatives  from  Virginia.  North 
Carolina.  South  Carolina.  Georgia,  and 
Florida  on  potential  impacts  of  OCS 
activities.  The  State  presentations  will 
be  followed  by  a  panel  discussion  on 
how  issues  can  be  resolved  more 
effectively. 

Dated:  July  31. 1989. 
Bruce  G.  Weetman, 

Regional  Director,  Atlantic  CX2S  Region. 
[FR  Doc.  8&-18231  Filed  8-3-69;  8:45  am] 
WUJNa  COeE  4310-WMI 


National  Park  Service 

Concession  Contract  Negotiation^ 
Isle  Royale  Ferry  Service,  Inc. 

agency:  National  Park  Service,  Interior. 
ACTION:  PubUc  notice. 

SUMMARY:  PubUc  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  negotiate  a  concession  permit  with 
Isle  Royale  Ferry  Service,  Inc. 
authorizing  it  to  continue  to  provide 
boat  transportation  facilities  and 
services  for  the  public  at  Isle  Royale 
National  Park,  Michigan  for  a  period  of 
five  (5)  years  from  January  1, 1990, 
through  December  31, 1994. 
EFFECnVE  DATE:  October  3, 1989. 
ADDRESSES:  Interested  parties  should 
contact  the  Regional  Director,  Midwest 
Region,  1709  Jackson  St,  Omaha,  NE 
68102,  for  information  as  to  the 
requirements  of  the  proposed  permit 
SUPPLEMENTARY  INFORMATION:  This 
permit  renewal  has  been  determined  to 
be  categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

liie  foregoing  concessioner  has 
performed  it's  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  permit  whidi  expired  by 
limitation  of  time  on  December  31, 1988. 
and  therefore  pursuant  to  the  provisions 
of  section  5  of  the  Act  of  October  9. 1965 
(79  Stat  969;  16  U.S.C.  20).  is  entitled  to 
be  given  preference  in  the  renewal  of 
the  permit  and  in  the  negotiation  of  a 
new  permit  as  defined  in  36  CFR  51.5. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  delivered  on  or  before  Ae  sixtieth 
(60th)  day  following  publication  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  July  19, 1989. 
Odd  H.  Casdeberry, 
Regional  Director,  Midwest  Region. 
[FR  Doc.  89-18230  Filed  8-3-69;  8:45  am] 
BlUJM  CODE  4310-70-M 

[FES8»-19] 

Bureau  of  Reclamation 

Rued!  Reservoir,  Colorado,  Round  II 
Water  Mvfceting  Program,  Fryingpan- 
ArkansM  Protect,  Colorado;  Hnal 
Supplemental  Environmental 
Statement 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  availability  of  final 
supplemental  environmental  statement 
(FSES);  INT-FES-«9-19. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has 
prepared  a  FSES  for  the  Fryingpan- 
Arkansas  Project  Colorado.  The  FSES 
addresses  the  impacts  of  water 
marketing  alternatives  fitim  Ruedi 
Reservoir. 

ADDRESSES:  Single  copies  of  the  FSES 
may  be  obtained  on  request  to  the 
Regional  Director  or  the  Eastern 
Colorado  Projects  Office  at  the 
addresses  below. 

Copies  of  the  FSES  are  available  for 
inspection  at  the  following  locations: 
Bureau  of  Reclamation,  Environment 
and  Planning  Branch,  U.S.  Department 
of  the  Interior,  Room  7455, 18th  and  C 
Streets,  NW..  Washington,  DC  20240; 
Telephone:  (202)  343-4662 
Bureau  of  Reclamation.  Denver  Office 
Library.  Denver  Federal  Center, 
Building  67,  room  167,  Denver,  CO 
80225;  Telephone:  (303)  236-6963 
Regional  Director,  Bureau  of 
Reclamation,  Great  Plains  Regional 
Office,  P.O.  Box  36900,  Billings,  MT: 
Telephone:  (406)  657-6558 
Eastern  Colorado  Projects  Office, 
Bureau  of  Reclamation.  995  Wilson 
Avenue,  P.O.  Box  449,  Loveland. 
Colorado;  Telephone:  (303)  667-4410 

Libraries: 

Colorado  State  University  Library, 

Colorado  State  University.  Fort 

Collins.  CO  80521 
University  of  Colorado  Libraries, 

Boulder  Campus.  Boulder.  CO  80302 
Basalt  Regional  Library,  P.O.  Box  BB. 

Basalt  CO  81621 
Pitkin  County  Library.  120  East  Main, 

Aspen.  CO  81611 
Glenwood  Springs  Library.  413  Ninth 

Street  Glenwood  Springs.  CO  81601 
Mesa  County  PubUc  Library.  P.O.  Box 

20000-5019,  Grand  Junction.  CO  81502 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Schroeder  (Regional 
Environmental  Affairs  Officer),  (406) 
657-6558;  or  Dr.  Wayne  O.  Deason 
(Manager,  Environmental  Services  Staff. 
Denver  Federal  Center).  (303)  236-9338. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  alternative  is  for  Reclamation 
to  make  available  through  long-term 
contracts.  51.500  acre-feet  of  Ruedi 
Reservoir  water  for  municipal  and 
industrial  use.  Ruedi  Reservoir  is  on  the 
Fryingpan  River  in  Pitkin  and  Eagle 
Counties.  Colorado.  All  individual  water 
contracts  issued  under  the  proposed 
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water  maricetiDg  propam  will  reqoire 
site-specific  environmoital  impact 
analysis  and  documentation. 

The  FSES  presents  the  Preferred 
Alternative,  the  Preferred  Alternative 
with  Conservation  Measures,  and  the 
No-Action  Alternative.  The  no-action 
alternative  presents  the  baseline  against 
which  the  other  two  alternatives  for 
water  sale  are  analyzed.  It  is  anticipated 
that  the  Preferred  Alternative  with 
Conservation  Measures  will  be  the 
action  recommended  for 
implementation.  The  FSES  also  presents 
comments  received  on  the  1963  Draft 
Environmental  Statement  and  the  1968 
Addendum  and  documents 
Reclamation's  responses. 

Dated  August  1, 1989. 
D.W.  Wabbor. 

Assistant  Conmtissioner-Engineering  and 
/ZSMorcn. 

(FR  Doc.  W-18298  Filed  a-3-a9: 8:45  am] 
sii  I  —1  row  At 


INTERSTATE  COMMERCE 
COMMOSION 

Intention  To  Engage  In  Compensated 
Intercorporate  HaoHng  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Electrohome  Limited, 
809  Wellington  Street  North,  Kitchener, 
Ontario,  Canada  N2G  4)6 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 


(i)  Becfeohom*  (U.SA)  lnc_ — 
(¥)    BrinMcy    Motor    Products 

Company. 
On)  Trara-S-Elsct  Transporta- 

•onLld. 


State  o( 
iTKorporation 


Now  YoriL 


Ontario,  Canada. 


NontaR.MeGae» 

Secretary 

[Fit  Doc.  88-18218  FUed  9-9-»,  8:45  am] 

MUJNa  COK  TSW-eVM 


[Na  MC-C-30168] 

Puerto  Rteo  MartUme  Shipping 
Auttwrlly  and  PRMM1  TnWking,  Inc^ 
Petition  for  Dederatory  Order 

agency:  Interstate  Comm^ce 
Commission. 


action:  Notice  of  institution  of 
proceeding. 

summary:  The  Commission  is  granting 
the  request  by  Puerto  Rico  Maritime 
Shipping  Authority  and  PRMMI 
Trucking,  Inc.  (petitioners)  for  institution 
of  a  declaratory  order  proceeding. 
Petitioners  seek  a  determination  that  the 
ICC,  not  the  Federal  Maritime 
Commission,  has  primary  and  exclusive 
jurisdiction  to  interpret  tariffs  filed  with 
it  and,  therefore,  that  a  challenge  to  an 
ICC-filed  tariff  may  only  be  brought  at 
the  ICC.  They  also  ask  the  Commission 
to  determine  that  the  transportation  they 
provide  under  ICC  Tariff  PRMU  205. 
between  their  marine  terminals  in  the 
United  States  and  in  Puerto  Rico,  is  a 
through  intermodal  service  subject  to 
ICC  jurisdiction. 

DATES:  Persons  interested  in 
participating  in  this  proceeding  should 
so  advise  the  Commission  in  writing  by 
August  21, 1989.  A  list  of  interested 
parties  will  then  be  compiled  and 
served.  Petitioners  will  have  10  days 
after  the  service  date  of  that  list  to  serve 
each  party  on  the  Ust  and  the 
Commission  with  a  copy  of  its  petition 
and  any  additional  information.  Other 
parties  will  then  have  35  days  after  the 
service  date  of  the  service  Ust  to  submit 
their  comments  to  the  Commission  and 
to  all  parties.  Parties  will  have  50  days 
after  the  service  date  of  the  service  list 
to  reply. 

addresses:  Send  written  notice  of 
intent  to  participate,  and  an  original 
and,  if  possible,  10  copies  of  comments 
referring  to  No.  MC-<:-30168  to:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Coounerce  Conunission, 
Washington,  DC  20423. 

FOR  FURTHER  HIFORMATION  CONTACT: 

)asneth  C  Metz,  (202^  275-7974,  or 
Richard  B.  Felder,  (202)  275-7691.  (TDD 
for  hearing  impaired:  (202)  275-1721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary.  Room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  275-7428. 
(Assistance  for  the  tearing  impaired  is 
available  through  TOD  services  (202) 
275-1721.) 

Decided:  July  28, 1981. 
By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Prooeedings. 

Noreta  R.  McGos, 

Secretary. 

[FR  Doc.  89-18219  File4  8-3-89;  8:45  am] 

WUJNa  CODE  703S-01-M 


[Docket  No.  AB-52  (Sub  60X)I 

Tlie  Atclilson,  Topelu  &  Santa  Fe 
Railway  Co^  Abandonment  Exemption 
in  Sedgwicic  County,  KSi 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Conunission  exempts  from  prior 
approval  requir«nents  of  49  U.S.C. 
10903-10904  the  abandonment  by  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  of  12.72  miles  of  rail  line  in 
Sedgwick  County,  KS,  subject  to 
standard  labor  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  ftiancial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  5, 1989.  Formal  expressions 
of  intent  to  file  an  offer  ^  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  August  14, 1989, 
petitions  to  stay  must  be  filed  by  August 
21, 1989.  and  petitions  for 
reconsideration  must  be  filed  by  August 
31, 1989.  Requests  for  a  public  use 
condition  must  be  filed  by  August  14, 
1989. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-52  (Sub-No.  60X)  to: 

(1)  Office  of  the  Secretaiy.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washin^on,  DC  20423 

and 

(2)  Petitioner's  representative:  Michael 
W.  Blaszak,  80  E.  Jackson  Blvd., 
Chicago,  IL  60604. 

FOR  FURTHER  INFORMATION  CONTACT 

loseph  H.  Dettinar,  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  275-1721.) 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.) 

Decided:  ]uly  28, 1969. 


'  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist,  4 1.CCZd  104  (1BB7).  and  final  rules 
published  in  the  Fadacai  RegMar  on  December  22, 
1987  (52  FR  4S440-48446). 
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By  the  CoBunission.  Cbainnan  Gradison. 
Vice  Chaiman  Simmons,  Coaunisaioners 
Andre.  L.smboley,  and  Phillips. 
Noreta  R.  McGoa, 
Secretary. 
(FR  Doc.  89-18221  Filed  8-3-69: 8:45  am] 

BILUNO  COOE  7036-0 V4I 


[Finance  Docket  Na  31477  (Sub  2)1 

Canadian  National  Railway  Co.; 
Trackage  Rights  Exemption  From 
Consolidated  Rail  Corp. 

Consolidated  Rail  Corporation 
(Conrail)  has  agreed  to  grant  local  and 
overiiead  trackage  ri^ts  to  Canadian 
National  Railway  Company  (CN)  over  a 
22.2-mile  line  of  raihvad.  known  as  the 
Massena  Subdivision,  between 
Massena,  NY  (CN's  milepost  0.0  and 
Conrail's  milepost  160.8)  and  the  U.S.- 
Canadian border  (CN's  milepost  22.2). 
The  trackage  rights  will  allow  CN  to 
conduct  bridge  operations,  to  serve  all 
present  shippers  and  their  successors, 
and  to  interchange  with  Conrail  and  The 
Massena  Terminal  R.R.  Company  at 
Massena.  NY.  The  trackage  rights  will 
become  effective  upon  the 
consummation  of  the  sale  of  this  line  of 
railroad  from  CN  to  Conrail,  which  is 
being  considered  by  die  Conunission  in 
Finance  Docket  No.  31477,  Consolidated 
Rail  Corporation — ^Acquisition 
Exemption — Canadian  National  Railway 
Company.  Both  CN  and  Conrail 
presenUy  operate  over  the  Massena  line, 
and  no  change  in  operations  by  either 
carrier  ia  contemplated  as  a  result  of 
these  transactions. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  automatically 
stay  the  transaction. 

Pleadings  must  be  filed  with  the 
Commission  and  served  on: 

Jonathan  M.  Broder.  Consolidated  Rail 
Corporation.  1138  Six  Penn  Center 
Plaza,  Philadelphia,  PA  19103-2959. 

Robert  P.  vom  Eigen,  Hopkins,  Sutter, 
Hamel  &  Park,  888 16th  Sti-eet  NW., 
Washington.  DC  20006. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  LCC. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.a  653  (1980). 

Decided:  July  28, 1989. 


By  the  Canuniasien,  fane  F.  MackalL 
Director.  Office  of  Proceedings. 
Noreta  R.  McGae, 
Secretary. 
(FR  Doc.  8»-18130  Filed  8-3-89;  8:45  am] 

BILUNG  COOe  703S-01-M 


[Decision  No.  2;  Finance  Docket  No.  31505] 

Rio  Grande  industrlee,  Mic,  et  aL; 
Purctiaee  and  Related  Tradcage  Rigltta 
To  Acquira  Soo  Line  RaNroed  Co.  Line 
Between  Kaneae  City,  MO  and 
Cliicago,  IL 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  prefiling  notification 

and  request  for  comments. 

summary:  Pursuant  to  49  CFR  1180.4(b). 
applicants  have  notified  the  Commission 
of  their  intent  to  file  an  application 
seeking  authority  for  Rio  Grande 
Industries.  Inc..  to  acquire  Soo  Line 
Railroad  Company's  line  between 
Kansas  City,  MO  and  Chicago,  IL  The 
applicants  also  intend  to  seek  authority 
for  a  series  of  related  transactions 
involving  stock  interests  and  trackage 
and  haulage  rights.  The  Commission 
finds  this  to  be  a  significant  transaction 
as  defined  in  49  CFR  part  1180. 
Applicants  have  proposed  an 
accelerated  procedural  schedule,  and 
the  Conunission  invites  interested 
parties  to  comment  on  it. 
DATES:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  August  21, 
1989.  Applicants'  reply  is  due  10  days 
thereafter. 

for  further  information  contact: 
Joseph  H.  Dettmar.  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721). 
ADDRESSES:  An  original  and  15  copies  of 
all  documents  must  refer  to  Finance 
Docket  No.  31505  and  be  sent  to:  Office 
of  the  Secretary,  Case  Control  Branch, 
Attn:  Finance  Docket  No.  31505, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

In  addition,  one  copy  of  all  documents 
in  this  proceeding  must  be  sent  to  each 
of  applicants'  representatives: 
Terence  M.  Hynes,  Sidley  &  Austin.  1722 

Eye  Sti^et,  NW..  Washington,  DC 

20006. 
E.  Barrett  Prettyman,  Jr..  Hogan  & 

Hartson,  555  Thirteenth  Street  NW.. 

Washington.  DC  20004-1109. 

SUPPLEMENTARY  INFORMATION:  On  July 
3. 1969,  Rio  Grande  Industries.  Inc. 
(RGI).  Southern  Pacific  Transportation 
Company  (SPT).  The  Denver  and  Rio 
Grande  Western  Railroad  Company 
(DRGW),  St.  Louis  Southwestern 
Railway  Company  (SSW).  and  SKCC 


AcquisrtioB  Corperstion  (SKCC) 
(cdlectrvely  referred  to  ss  t^  KS 
applicants),  and  Soo  Line  Raibosd 
Con^any  (Soo)  (RGI  applicants  end  Soo 
are  referred  to  colleetively  as 
applicants).  Sed  a  notice  of  intent 
indicating  tkey  w3I  file  an  application 
seeking  CcnnaissioB  approval  and 
authorization  under  49  U.S.C.  11341- 
11345  and  11103  for  die  following 
transactions: 

(1)  Acquisition  by  SKCC  of  Soo's  line 
between  Kansas  City.  MO  and  Chicago. 
IL  and  appurtenant  branch  lines  to 
JanesviUe.  Wl,  Albany,  IL  and  Eldridge, 
lA.  Under  the  proposal  SSW  wrill 
operate  the  hoe. 

(2)  Acquisition  by  SKCC  of  tiackage 
rights  (and  assock^  haulage  rights) 
over  Soo's  lines  between  Chicago  and 
Milwaukee,  WL  and  between  Sabula 
Junction.  LA  and  Dubuque.  lA  (including 
related  terminal,  gathering,  and 
distributioD  services  in  the  Milwaukee 
and  Dubuque  terminal  areas). 

(3)  Acquisition  by  SKCC  of:  (a)  The  50 
percent  common  stock  ownership 
interest  of  Soo  in  the  Davenport  Rock 
Island  and  North  Western  Railroad 
(DRI),  and  (b)  one-half  of  the  49  percent 
common  stock  ownership  interest  of  Soo 
in  the  Indiana  Harbor  Belt  Railroad. 

(4)  Acquisition  by  the  RGI  applicants 
of  operating  rights  over  certain 
properties  owned  in  whole  or  in  part  by 
third  parties  and  over  which  Soo 
currraitiy  conducts  operations  under 
trackage  rights  and  joint  facility 
agreements  with  such  third  parties. 
Those  third  parties  are  the  Burlington 
Northern  Railroad  Company  (BN),  the 
Chicago  and  North  Western 
Transportation  Company  (CNW),  DRL 
and  Kansas  City  Southern  Railway 
Company  (KCS).  Applicants  seek 
Commission  authorization  and  approval 
for  voluntary  agreements  to  be  entered 
with  these  third  parties,  or  if  such  party 
or  parties  decline  to  consent  to  such 
proposed  use,  applicants  will  seek 
terminal  trackage  rights  pursuant  to  49 
U.S.C.  11103  with  respect  to  the  subject 
properties  or  will  seek  other  relief  to 
effect  such  proposed  use. 

(5)  Acquisition  by  SKCC  of  trackage 
rights  through  appointment  by  Soo  (with 
Soo  continuing  to  operate  under  these 
same  rights)  over  those  lines  owned  and 
operated  by  the  Commuter  Rail  Division 
of  the  Regional  Transportation 
Audiority  (METRA)  as  to  which  Soo  has 
trackage  rights,  including  the  METRA 
lines:  (a)  Between  Madison  Street. 
Chicago,  and  Fox  Lake,  IL*  uid  (b) 
between  Tower  A-5  (Chicago)  and 
Almora,  IL 

(6)  Acquisition  by  SKCC  of  section 
11103  terminal  trackage  rights  over  a 
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short  segment  of  KCS  trackage  which 
intersects  the  Kansas  City-Chicago  line 
between  Air  Line  Junction  and  KCS 
Junction  in  the  Kansas  City  terminal 
area,  to  create  a  continuous  route 
between  the  lines  to  be  acquired  by 
SKCC  and  DRGW's  trackage  rights  over 
the  lines  of  the  Union  PaclHc  Raikoad 
Company  via  Osawatomie. 

(7)  A  grant  by  SKCC  to  Soo  of 
trackage  rights  (and  associated  haulage 
rights,  including  the  provision  of 
gathering  and  distribution  services)  over 
the  lines  acquired  by  SKCC  from  Soo 
pursuant  to  subparagraph  (1]  above. 

(8)  Acquisition  by  SKCC  from  Soo  of 
certain  terminal,  gathering,  and 
distribution  services  and  trackage  rights 
in  the  Chicago  terminal  district. 

(9)  Acquisition  by  Soo  from  SSW  of 
certain  terminal,  gathering,  and 
distribution  services  in  the  Kansas  City 
terminal  district. 

Applicants  will  use  the  year  1988  for 
purposes  of  their  impact  analyses  to  be 
filed  in  the  application.^  They  intend  to 
file  their  applications  on  or  about 
September  1, 1989. 

The  Commission  finds  that  this  is  a 
significant  transaction,  as  defined  at  49 
CFR  1180.2Cb].  It  involves  two  Class  I 
railroads  and  a  major  market  extension. 
Because  of  the  size  and  nature  of  the 
Chicago  rail  market,  and  its  importance 
to  the  North-Central  region  of  the  United 
States,  the  proposed  transaction  is 
found  to  be  of  regional  and  national 
transportation  significance  as  defined  in 
49  U.S.C.  11345. 

The  application  must  conform  to  the 
regulations  set  forth  at  49  CFR  part  1180, 
et  seq.,  and  must  contain  all  information 
requ^«d  there  for  significant 
transactions,  except  as  modified  by 
advance  waiver. 

On  July  11, 1989,  applicants  filed  a 
petition  for  waiver  or  clarification  of  our 
consolidation  procedures.  The 
Commission  will  address  this  petition  in 
a  separate  decision.  The  Commission  is, 
however,  seeking  comments  now  on 
applicants'  proposed  procedural 
schedule,  as  discussed  below. 

In  its  waiver  petition,  applicants  have 
requested  that  the  Commission  adopt  an 
expedited  schedule  in  this  proceeding. 
Applicants'  proposed  procedural 
schedule  is  as  follows: 


Proposed  Procedural  Schedule 

Day  1,  Application  filed. 
D+15,  Notice  of  the  application 

published  in  the  Feideral  Register. 
D  +  20,  Discovery  conference  on 

application  held. 
D+45,  Initial  hst  of  protective 

conditions  and  description  of 

anticipated  inconsistent 

applications  dua 
D+60,  Comments  and  protests  due  on 

the  application;  requested 

conditions  and  inconsistent 

applications  dua 
D+70,  Discovery  conference  on 

comments,  protests,  conditions  and 

inconsistent  applications  held; 

Commission  issues  list  of  parties  to 

proceeding. 
D+90,  Response  to  comments,  protests, 

conditions  and  rebuttal  in  support 

of  primary  application  due. 
D+110,  Rebuttal  in  support  of 

comments,  protests,  conditions,  and 

inconsistent  applications  due. 
D -1-125,  Opening  Briefs  due,  all  parties. 
D-(-140,  Reply  Briefs  due,  all  parties. 
D-l-150,  Oral  Argument. 
D4-160,  Commission  Voting  Conference. 
D-l-180,  Target  Date  for  service  of 

decision.' 
Under  that  schedide,  the  Commission 
would  have  15  days  to  decide  whether 
to  accept  the  primary  application.  Any 
initial  Usts  of  protective  conditions 
would  be  filed  within  30  days  of 
acceptance  of  the  primary  application, 
and  responsive  applications,  comments, 
and  protests  woi^d  be  due  45  days  after 
such  acceptance.  Completion  of  the 
evidentiary  phase  would  occur  135  days 
following  acceptanoe.  Finally, 
applicants  request  tbat  a  final  decision 
be  issued  30  days  after  conclusion  of  the 
evidentiary  phase. 

Applicants'  proposed  schedule 
contains  substantiaDy  shorter  time 
periods  than  those  provided  in  the 
Commission's  rules  at  49  CFR  1180.4  (a)- 
(e).  Under  these  provisions,  the 
Commission  has  30  days  to  accept  or 
reject  the  primary  eipplication.  Following 
acceptance,  the  rules  provide,  among 
odier  things,  the  following  time  periods: 
(1)  Written  comments  and  initial  lists  of 
protective  conditions  must  be  filed 
within  30  days  of  that  acceptance:  (2] 
Responsive  applications  and  second 
lists  of  requested  protective  conditions 


■  Applicant*  initially  indicated  in  their  notice 
filed  |iily  3, 1980,  that  with  one  exception,  they 
nvould  UM 1988  data  for  their  impact  analyiet. 
Becauae  1988  waybill  data  were  not  yet  available, 
they  deelrad  to  nly  on  19B7  figures  for  waybill- 
related  data.  By  letter  dated  luly  24, 1980,  applicanto 
•tate  that  they  have  recently  learned  that  1968 
waybill  Mmple  data  are  currently  available  and, 
therefore,  withdraw  their  request  to  use  1987 
waybill  data. 


'  Applicants  doubt  that  hearings  for  purposes  of 
crxws-examination  would  be  required,  and  propose 
that  any  necessary  cross-examination  should  be 
conducted  by  depositioiu  Nonetheless,  the  proposed 
schedule  would  accommodate  any  Umited  hearing 
which  might  be  deemed  appropriate.  In  recognition 
of  the  accelerated  nature  of  the  proposed  schedule, 
applicants  will  be  prepaied  to  afford  prompt, 
informal  discovery  to  interested  parties. 


must  be  filed  within  60  days  of 
acceptance;  (3)  the  evidentiary 
proceeding  must  be  completed  within 
180  days  of  acceptance;  and  (4)  a  final 
decision  must  be  issued  00  days  after 
conclusion  of  the  evidentiary  phase. 
Applicants  assert  that  the  6-month 
schedule  they  propose  fairly  balances 
their  right  to  obtain  timdy  Commission 
action  on  the  proposed  transactions 
with  the  right  of  third  parties  to  be  heard 
regarding  the  proposals.  However,  we 
invite  interested  parties  to  submit 
written  comment  on  the  proposed 
schedule.  Comments  must  be  filed 
within  15  days  of  publication  of  this 
notice  in  the  Federal  Register. 
Applicants  may  reply  within  10  days 
thereafter. 

Decided:  luly  31, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
[PR  Doc.  89-18220  Filed  8-3-89: 8:45  amj 

BtLLING  CODE  7035-«1-«i 


[Docket  No.  AB-55  (Sub.  asiX)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  of  Une  in 
Newport  News,  VA 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152, 
subpart  F— Exempt  Abandonments  to 
abandon  its  approximately  2  miles  of 
rail  line  between  milepost  0.00,  near  19th 
Street,  and  the  end  of  Pier  No.  14  and 
Pier  No.  15  in  Newport  News,  VA. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user}  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Coiut  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  use  this  exemption, 
any  employee  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  fbr  partial 
revocation  under  49  U.B.C.  10505(d) 
must  be  filed. 
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Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effiective  on 
September  3, 1989  (tmless  stayed 
pending  rec(Hisideration].  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),«  and  trail 
use/rail  banking  statements  imder  49 
CFR  1152.29  must  be  filed  by  August  14, 
1989,'  Petitions  for  reconsideration  and 
requests  for  pubhc  use  conditions  imder 
49  CFR  1152.28  must  be  filed  by  August 
24, 1989,  with:  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  shoiild  be  sent  to 
applicant's  representative:  Lawrence  H. 
Richmond,  CSX  Transportation,  Inc.,  100 
North  Charies  Street  Baltimore,  MD 
21201. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  9, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Acting  Chief,  SEE  at  (202) 
275-7684.  Comments  on  environmental 
and  enei^  concerns  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  July  31, 1980. 


>  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  enviroimiental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Lines,  5 1.CC.2d  377  (1989).  Any  entity 
seeking  a  stay  involving  enviroimiental  concerns  is 
encouraged  to  Tile  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  reqnest  before  the  ^ective  date  of  thia 
exemption. 

*  See  ExempL  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4 1.C.C.2d  184  (1987). 

*  The  Commission  will  accept  a  late-flled  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commiuion,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 
Noreta  R.  McGm, 
Secretary. 

[FR  Doc.  89-18131  Filed  8-3-89;  8:45  am] 
enxma  CODE  703s-oi-« 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

National  Cooperative  Research  Act  of 
1984;  CAD  Framevvorfc  Initiative,  Inc^ 
Correction 

In  notice  document  89-14802 
concerning  CAD  Framework  Initiative, 
Inc.  appearing  in  the  issue  of  Thursday, 
June  22, 1989  at  54  FR  28265,  make  the 
following  correction:  in  the  list  of 
Corporate  Member  delete  "Apoilo  Bell 
Laboratories;"  and  "Apollo  Computer, 
Inc."  and  "AT&T  Bell  Uboratories." 
loim  W.  dak, 

Deputy  Director  of  Operations,  Antitrust 
Division. 

(FR  Doc.  89-18288  Filed  8-3-89;  8:45  am] 

BILUNQ  COOC  4410-01-41 


National  Cooperative  Research  Act  of 
1984;  OSI/Network  Management 
Forum 

Notice  is  hereby  given  that,  piusuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  etseq.  ("the  Act"),  the  OSI/ 
Network  Management  Fonmi,  (the 
"Forum")  on  July  3, 1989  filed  an 
additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additional  written 
notification  was  filed  for  the  purpose  of 
extending  the  protections  of  section  4  of 
the  Act,  limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  October  21, 1988,  the  Forum  filed 
its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section  6(b) 
of  the  Act  on  December  8, 1988,  53  FR 
49615.  On  December  23, 1988  and  March 
23, 1989,  the  Forum  filed  additional 
written  notifications  pursuant  to  section 
6(a]  of  the  Act.  The  Department  of 
Justice  published  notices  in  the  Federal 
Register  pursuant  to  section  6(b)  on 
January  26, 198a  54  FR  3870  and  on 
April  25, 1969,  54  FR  17834. 

The  identities  of  the  additional  parties 
to  the  venttu«  are  given  below: 

McDonnell  Douglas  Network  Systems 
Company,  2560  North  First  Street.  P.O. 


Box  48019  M/S  F-36k  San  Jose.  CA 

95161-0019. 
Stratus  Computer.  Inc  55  Fairbanks 

Boulevard,  Mariboro,  MA  01752. 
Teknekron  Conummicatians  Systems, 

Inc.,  2121  Allston  Way.  Berkeley.  CA 

94704. 
Ungermann-Bass.  Incorporated.  3900 

Freedom  Circle,  Santa  Qara,  CA 

95052. 
Applied  Computering  Devices,  Inc..  100 

North  Campus  Drive,  Aleph  Park, 

Terre  Haute.  IN  47802. 
France  Telecom,  Direction  Generale — 

DACT/STP,  36,  rue  du  Commandant 

Mouchotte,  Paris,  CEDEX 14  75675. 

FRANCE. 
Gandalf  Data  Ltd.,  130  Colonnade  Road 

S.  Nepean,  Ontario  K2E  7M4, 

CANADA. 
General  Datacomm,  Inc.,  1579  Straits 

Turnpike,  Middlebury,  CT  06762-1299. 
Netlabs.  11693  San  Vicente  Boulevard, 

Suite  348,  Los  Angeles,  CA  90049. 
Tandem  Computers,  Inc.,  lOSOl  N. 

Tantau  Avenue,  Cupertino,  CA  95014. 
Televerket.  Marketing  Department  FFu. 

S-123  88,  FARSTA  SWEDEN. 
lohnW.CUik. 

Deputy  Director  of  Operations,  Antitrust 
Division. 

[FR  Doc.  89-18289  Filed  8-3-88;  8:45  am] 

BILUNQ  CODE  4410-01-11 


Bureau  of  Prisons 

Modification  to  List  of  Bureau  of 
Prisons  Institutions 

agency:  Bureau  of  Prisons,  Justice. 
action:  Notice. 

summary:  Attorney  General  Order  No. 
646-76  (41  FR  14805).  as  amended, 
classifies  and  lists  die  various  Bureau  of 
Prisons  institutions.  Attorney  General 
Order  No.  960-81.  Reorganization 
Regulations,  pubUshed  in  the  Federal 
Register  October  27, 1981  (at  46  FR  52339 
et  seq.)  delegated  to  the  Director,  Bureau 
of  Prisons,  in  28  CFR  0.96(t),  the 
authority  to  establish  and  designate 
Biu-eau  of  Prisons  institutions.  In  this 
present  document  the  Bureau  i» 
publishing  a  consolidated  listing  of  its 
institutions,  and  is  designating  a  new 
Federal  Prison  Camp  at  Bryan,  Texas. 
This  camp  recendy  became  operational. 
In  addition,  the  Bureau  of  Prisons  is 
redesignating  the  Federal  Reformatory 
for  Women  £rom  a  Federal  Correctional 
Institution  to  a  Federal  Prison  Camp. 
This  change  is  made  in  recognition  of 
the  mission  of  that  facility.  The  Bureau 
of  Prisons  is  also  designating  new 
Federal  Correctional  Institutions  in 
McKean,  Pennsylvania:  Fairton,  New 
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Jersey:  and  Sheridan.  Oregon.  These 
faculties  are  scheduled  to  become 
operational  later  this  year. 

FOR  FUNTMDI MPORMATION  CONTACT: 

Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  320  First  Street  NW., 
Washington.  DC  20534  (202-724-3062). 
wpplukntaiiv  mromiATiON:  This 
notice  is  not  a  rule  within  the  meaning 
of  the  Administrative  Procedure  Act,  5 
U.S.C.  551(4),  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601(2),  or  Executive  Order 
No.  12291.  sec.  1(a). 

By  virtue  of  the  authority  vested  in  the 
Attorney  General  in  18  U.S.C.  3621, 4001. 
4003. 4042. 4081,  and  4082  (repealed  in 
part  October  12, 1984)  and  delegated  to 
the  Director,  Bureau  of  Prisons  by  28 
CFR  0.96(r),  it  is  hereby  ordered  as 
follows: 

The  following  institutions  are 
established  and  designated  as  places  of 
confinement  for  the  detention  of  persons 
held  under  authority  of  any  Act  of 
Congress,  and  for  persons  charged  with 
or  convicted  of  offenses  against  the 
United  States  or  otherwise  placed  in  the 
custody  of  the  Attorney  General  of  the 
United  States. 

A.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  U.S.  Penitentiaries: 

(1)  Atlanta,  Georgia; 

(2)  Leavenworth,  Kdnsas; 

(3)  Lewisburg,  Pennsylvania; 

(4)  Lompoc  California; 

(5)  Marion.  Illinois;  and 

(6)  Terre  Haute.  Indiana. 

B.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Correctional  Institutions: 

(1)  Ashland,  Kentucky; 

(2)  Bastrop,  Texas; 

(3)  Butner,  North  Carolina; 

(4)  Danbury,  Connecticut; 

(5)  El  Reno,  Oklahoma; 

(6)  Englewood,  Colorado; 

(7)  Fairton,  New  Jersey; 

(8)  Fort  Worth,  Texas; 

(9)  La  Tuna,  Texas; 

(10)  Lexington.  Kentucky; 

(11)  Lorretto.  Pennsylvania; 

(12)  Marianne.  Florida; 

(13)  McKean.  Pennsylvania; 

(14)  Memphis,  Tennessee; 

(15)  Milan,  Michigan; 

(16)  Morgantown,  West  Virginia; 

(17)  Otisville,  New  York; 

(18)  Oxford,  Wisconsin; 

(19)  Petersburg,  Virginia; 

(20)  Phoenix,  Arizona; 

(21)  Pleasanton,  California; 

(22)  Ray  Brook,  New  York; 

(23)  Safford,  Arizona; 

(24)  Sandstone,  Minnesota; 

(25)  Seagoville,  Texas; 
(28)  Sheridan,  Oregon; 
(27)  Talladega,  Alabama; 


(28)  Tallahassee,  Florida; 

(29)  Terminal  Island,  California; 

(30)  Texarkana,  Texas;  and 

(31)  Tucson,  Arizona. 

C.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Federal  Prison  Camps: 

(1)  Alderson,  West  Virginia; 

(2)  Allenwood,  Pennsylvania; 

(3)  Big  Spring,  Texas; 

(4)  Boron,  California; 

(5)  Bryan,  Texas; 

(6)  Duluth,  Minnesota; 

(7)  Eglin  Air  Force  Base,  Florida; 

(8)  Ft.  Bliss,  El  Paso,  Texas; 

(9)  Homestead  Air  Force  Base, 
Homestead,  Florida; 

(10)  Lompoc,  California; 

(11)  Maxwell  Air  Force  Base/Gunter 
Air  Force  Station,  Montgomery, 
Alabama; 

(12)  Nellis  Air  FoTct  Base,  Las  Vegas, 
Nevada; 

(13)  Saufley  Field,  Pensacola,  Florida; 

(14)  Seymour- Johnapn  Air  Force  Base, 
North  Carolina; 

(15)  Tyndall  Air  Force  Base,  Panama 
City,  Florida;  and 

(16)  Yankton,  South  Dakota. 

D.  The  Bureau  of  Prisons  institutions 
at  the  following  locations  are  designated 
as  Metropolitan  Correctional  Centers: 

(1)  Chicago,  Illinois; 

(2)  Miami,  Florida; 

(3)  New  York,  New  York;  and 

(4)  San  Diego,  California. 

E.  The  Bureau  of  Prisons  institution  at 
Springfield,  Missouri  is  designated  as 
the  U.S.  Medical  Center  for  Federal 
Prisoners. 

F.  The  Bureau  of  Prisons  institution  at 
Rochester,  Minnesota  is  designated  as 
the  Federal  Medical  Center. 

G.  The  Bureau  of  Prisons  institution  at 
Oakdale,  Louisiana  is  designated  as  the 
Federal  Detention  Center. 

H.  The  Bureau  of  ftisons  institution  at 
Los  Angeles,  California  is  designated  as 
the  Metropolitan  Detention  Center. 

Dated:  July  31. 1989. 
J.  Michael  Quinlan, 
Director,  Federal  Bureau  of  Prisons. 
[PR  Doc.  89-18298  Filed  8-3-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Managemtnt  and  Budget 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35),  oonsiders  comments 
on  the  reporting  and  recordkeeping 
requirements  that  will  affect  the  public. 


List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
imder  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

The  Agency  of  the  Department  issuing 
this  recordkeeping/reporting 
requirement. 

The  title  of  the  recordkeeping/ 
reporting  requirement. 

The  OMB  and  Agency  Identification 
numbers,  if  applicable. 

How  often  the  recordkeeping/ 
reporting  requirement  is  needed. 

Who  will  be  required  to  or  asked  to 
report  or  keep  records. 

Whether  small  businesses  or 
organizations  are  affected. 

An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent. 

The  number  of  forms  in  the  request  for 
approval,  if  applicable. 

An  abstract  describing  the  need  for 
and  uses  of  the  infonnatk)n  collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Paul  E.  Larson,  telephone  (202)  523-6331. 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson,  Office  of  Information 
Management,  U.S.  Department  of  Labor, 
200  Constitution  Avenue;  NW.,  Room  N- 
1301,  Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget,  Room  3208,  Washington,  DC 
20503  (Telephone  (202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  at  the  earliest 
possible  date. 


Extensions 

Mine  Safety  and  Health  Administration 
Records  of  Fire  Drills  and  Programs  to 
Instruct  and  Train  Miners  in  the 
Location  and  Use  of  Firefighting 
Equipment 
1219-0054 
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On  occasion;  quarterly 

Program:  200  respondents;  30  minutes 
per  response;  100  total  burden  hours 

Fire  drills:  2,328  respondents;  20  minutes 
per  response;  40,320  total  burden 
hours 

Underground  coal  mine  operators  are 
required  to  have  a  plan  approved  by 
MSHA  for  the  instruction  of  miners  in 
firefighting  and  evacuation  procedures 
to  be  followed  in  event  of  an 
emergency.  To  implement  the  plan, 
fire  drills  are  required  to  be  conducted 
on  a  quarterly  basis,  and  a  record  is 
required  to  be  kept  of  the  fire  drills. 

Mine  Safety  and  Health  Administration 

Mine  Rescue  Equipment  Test  and 
Inspection  Records 

1219-0093 

Monthly 

Businesses  or  other  for  profit;  small 
businesses  or  organizations 

800  respondents;  12  Vi  minutes  per 
response;  24,000  total  burden  hours 

Breathing  apparatus  at  mine  rescue 
stations  are  required  to  be  inspected 
and  tested  once  each  month.  Records 
of  the  results  of  the  inspections  and 
tests  are  required  to  be  maintained  at 
the  mine  rescue  stations.  The 
information  is  used  to  ensure  that  the 
breathing  apparatus  is  operable  in 
case  of  an  emergency. 

Employment  Standards  Administration 

29  CFR  Part  516,  Records  to  be  Kept  by 
Employers 

1215-0017;  WH-1261 

Recordkeeping 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions; 
Small  businesses  or  organizations 

3,600,000  recordkeepers;  762,194  total 
hours 

Mine  Safety  and  Health  Administration 

Records  of  Results  of  Examinations  of 
Self-Rescuers 

1219-0044 

Quarterly 


Businesses  or  other  for  profit;  small 
businesses  or  organizations 

2,328  respondents;  1  hour  and  4  minutes 
per  response;  9,871  total  burden  hours 

Requires  underground  coal  mine 
operators  to  keep  records  of  the 
results  of  required  examinations  of 
self-rescue  devices.  The  information  is 
used  to  ensure  that  the  devices  are  in 
operable  and  usable  condition  in  case 
of  an  emergency. 

Signed  at  Washington.  DC  this  Slst  day  of 
July,  1989. 
Paul  B.  Lanon. 

Departmental  Clearance  Officer. 
[FR  Doc  89-18267  Filed  8-3-89;  8:45  am] 
BIUJNO  COOE  4S1IMS-II 

Delegation  Of  Authority  and 
Assignment  of  RespoMibOlty;  Pension 
and  WeHare  Benefits  Administration 

Effective  June  27, 1989, 1  hereby 
delegated  authority  to  Ms.  Arm  L 
Combs,  Deputy  Assistant  Secretary  for 
Pension  and  Welfare  Benefits,  and  have 
assigned  to  her  responsibility  for 
performing  all  of  the  duties  and 
functions  previously  assigned  to  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits. 

This  delegation  will  remain  in  effect 
until  a  duly  appointed  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits  takes  office. 

Signed  at  Washington.  DC  this  Slst  day  of 
July,  1989. 

ElizaliethDole, 

Secretary  of  Labor 

(FR  Doc.  89-18288  Filed  8-3-89;  8:45  am] 

BNJJIM  CODE  4S10-SS-M 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certificationa  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 


Secretary  of  Labor  under  section  211(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  14, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  14, 1989. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjusbnent 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601 D  Sti«et  NW..  Washington. 
DC  20213. 

Signed  at  Washington,  DC  this  24th  day  of 
July  1989. 
Marvin  M.  Fooka, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Patitioner  (union/irarkers/firTn) 


ACME  AssocMet  (Wortcers) 

AWde  Div.  (USWA) 

Blakely  ConstnicSon  (Worttere) 

Boyd  B^HoniSon  Co.  (Company) 

Dover  Weavar  Corp.  (AlW) 

Eaton  Corp.— Controlt  (Wortters) 

Fox  Testing  Co.,  Inc.  (Wortnrs) 

Glenn  Russel,  hw.  (LGAPNWU) 

Jackson  DrMng,  Ca  (Workers) 

Knox  Corder  Drilling,  Ca  (Workers).. 

Laird  a  Co.  (Workers) „ 

Mercwy  Mfg.  Corp.  (Workers) .~ 

Momentum  Mfg.  Corp.  (Con^pany) 

Peterson  Stiade  (IBT) 


Location 


NewYorKNY 

Cuyahoga  Falls,  OH. 

Odessa,  TX. 

Casper.  WY 

Paris,  KY 

rreemoni,  un ..__.._., 

Dodge  Qty.KS 

NewYori(.NY 

Conroe,  TX 

Devlne,  TX 

scopeyvile,  NJ  ».»»»< 
Hanoook,  Ml  ..»_.„_, 

Herkimer,  NY.^.. 

Paterson,  NJ 


Date 
received 


7/24/89 
7/24/89 
7/24/89 
7/24/89 
7/24/89 
7/24/89 
7/24/89 
7/24/89 
7/24/89 
7/24/88 
7/24/89 
7/24/89 
7/24/89 
7/24/89 


Daleof 


7/6/89 

'  7/6/89 

7/11/89 

7/13/89 

7/6/89 

6/29/88 

7/6/89 

7/5/89 

6/29/89 

7/10/89 

7/10/89 

7/1/89 

7/7/89 

7/8/89 


Potition 
Na 


23,171 
23.172 
23,173 
23.174 
23.175 
23,176 
23.177 
23,178 
23,179 
23.180 
23,181 
23,182 
23.183 
23.184 


Articles  produced 


Sliders  for  Zippers. 

Aluminum  &  Steel  Sidng. 

OiaGas. 

ONAGas. 

Lifts  tor  Cart,  Trucks,  Etc 

Auttmolive  a  Applienoe  Controls. 

Drilstem  Testing. 


OiaOas. 

OlAGas. 

Packaging  of  Liquor  A  Brandy. 

Auto  Pant. 

Circuit  Boards. 

Lampshades. 
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AppENOtx--<^ontinued 


PsWionar  (union/ woffcvB/liRn) 


Ljocaten 


Dale 
recelMd 


Date  of 
petition 


Petition 
No. 


Articles  pfQduced 


Pacten  liHw  national  (Worttara) - -.. 

Peter  Stawart.  Inc.  (Wortcara) 

Petroieum  Managamant.  Inc.  (PMI)  (Workers) 

Petrorentas  Intemacionalea,  Inc. 

PtMlNpa  Mfg.  Tech.  Oanlar  (KJE) _...- 

Shell  Offshore.  Inc.  (Worttars) 

Shell  Oil  Co.  (Workers).- ~ -. 

Shell  Western  ESP,  (Wortiara) 

Traaoo,  Inc.  (Worker^ 

United  Auto  Workers,  Local  558  (UAW) 

Wyckoff  Steal.  Inc.  (USWA) ~ 


Houston,  TX .._ 

PleasantviUe.  NJ ... 
Corpus  Christi,  TX 

McAllen.  TX 

S.  Plainleki,  NJ_.. 
New  Orleans,  LA„ 

Houston,  TX 

Houston.  TX 

South  Paris.  ME.... 
WilkMr  Springs,  IL. 
Plymouth,  Ml 


7/24/89 
7/3t/89 
7/a(/88 
7/a«/89 
7/a«/89 
7/24/89 
7/34/89 
7/24/89 
7/24/89 
7/24/89 
7/24/89 


7/5/89 

6/24/89 

6/30/89 

7/3/89 

7/10/89 

7/5/89 

7/5/89 

7/5/89 

7/6/89 

7/12/89 

7/7/89 


23.185 
23,186 
23.187 
23,188 
23.189 
23,190 
23,191 
23.192 
23.193 
23.194 
23.195 


OUftGas. 

Steel. 

OHAGas. 

Oa&Gas. 

Mschifw  Psfts. 

Oi&GM. 

Oil  &Gas. 

Oil  &  Gas. 

Women's  Shoes  &  Boots. 

Stwel  Metal  Stamings. 

Bar  a  Con  Steel. 


[FR  Do&  88-18266  Filed  S-3-89;  &45  am] 
BILUNQ  COOK  4S10-I0-M 


[TA-W-22.790] 

R.LD.  Dress  Co;  Dismissal  of 
AppUestion  for  Roeonsktoration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
R.L.D.  Dress  Company.  Cadillac 
KlichigaiL  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  cUsmissal  of 
the  application  was  issued. 

TA-W-22, 790;  R.LD.  Dress  Company, 
Cadillac,  Michigan  (July  26, 1989) 

Signed  at  Washington.  DC  this  26th  day  of 
I'dyisea 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  80-18268  Filed  8-3-89;  8:45  am] 
BILUNQ  CODE  4510-30-M 


Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  L.abor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 


character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
die  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  tn  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statues  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locaUties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
voltmie  causes  prooedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 


of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Goverament  Printing 
Office  (GPO)  document  entitied 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minipiiim  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  pturpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitied  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Voluma  I: 
Connecticut: 

CT89-1  (Jan.  6, 1989] ..........  p.61,  p.62-64,R9. 

Maryland: 
MD88-15  (Jan.  6, 1989] ......  p.449,  p.450. 

New  Jersey: 

N)69-4  (Jan.  6, 1969] p.657.  pp.660- 

664,  pp.666. 
New  York: 

NY89-3  (Jan.  6. 1989] p.701,  pp.702- 

708. 
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NY8&-5  Qan.  6, 1989] 

NY89-6  (Jan.  6, 1989] 

Volume  II: 
Iowa: 

IA89-5  Uan.  6, 1989] .. 
Dlinois: 

IL89-13  Uan.  6, 1989] . 


p.717,  pp.718- 

726. 
p.727,  pp.728- 

736. 


Minnesota: 
MN89-5(Jan.6,1989]. 


p.41,  pp.45. 

p.l7g,  pp.182. 
187,  pp.190. 

p.j57,  pp.5S6- 
561. 
Missouri: 

M08»-5  (Jan.  6, 1989]  .„ p.669.  p.670. 

Volume  III: 
Colorado: 

C089-2  (Jan.  6, 1989] p.ll5,  p.116. 

Colorado: 

C088-4  (Jan.  6, 1989] p.l23,  p.l24. 

Washington: 

WA89-2  Uan.  6, 1989). p.389, 

pp.391,393. 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitied  "General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  tiie  three  separate  voltmies, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  28th  day  of 
July  1988. 
Robert  V.  Setaia, 
Acting  Director,  Division  of  Wage 
Determinations, 

General  Wage  Determinations  Issued 
Under  tlie  Davis-Bacon  and  Related 
Acts 

Volume  I  ^ 

Transmittal  #30— August  4, 1989 

This  transmittal  contains  changes  to 
Volume  L  including  modifications  or 
supersedeas  decisions  to  General  Wage 


Determinations  as  published  in  the 
Federal  Register  on  August  4, 1989.  The 
changes  are  listed  by  state!  decision 
number{s),  and  page  niunber(s).  The 
page(s)  listed  shotdd  be  removed  and 
the  new  page(s)  attached  shoidd  be 
inserted  as  replacements. 

Connecticut: 

CT89-1 p.  61.  62-64.  69. 

Maryland: 

MD8&-15, p.  449.  p.450. 

New  Jersey: 

NJ89-4 — p.  657.  660,  664. 

666. 
New  York: 

NY89-3 p.  701,  702-708. 

New  Yoric: 

NY8&-5 p.  717,  718-726. 

New  York: 

NY88-6 „ p.727.  pp.  728- 

736. 


Correction:  Transmittal  #26  Quly  7, 
1989)  Listed  General  Wage 
Determination  No.  MD89-19,  but  did  not 
contain  a  copy  of  that  determination. 
The  missing  copy  is  included  in  this 
transmittal. 

Volume  II 

Transmittal  #30— August  4, 1989 

This  transmittal  contains  changes  to 
Voliune  n,  including  modifications  or 
supersedeas  decisions  to  General  Wage 
Determinations  as  published  in  the 
Federal  Register  on  August  4, 1989.  The 
changes  are  listed  by  state,  decision 
nmnber(s),  and  page  numbers).  The 
page(s)  hsted  should  be  removed  and 
the  new  page(s)  attached  should  be 
inserted  as  replacements. 

Iowa: 

IA89-5 p.41,  p.45. 

Illinois: 

IL89-13 .................................  p.l79,  pp.l82- 

187,  pp.190. 
Minnesota: 

MNa»-5 p.557,  pp.556- 

561. 
Missouri: 

M089-5 p.e69,  p.670. 


Volume  HI 

Transmittal  #30— August  4, 1989 

This  transmittal  contains  changes  to 
Volume  in,  including  modifications  or 
supersedeas  decisions  to  General  Wage 
Determinations  as  published  in  the 
Federal  Register  on  August  4, 1989.  The 
changes  are  Usted  by  state,  decision 
number(s),  and  page  number(s).  The 
page(8)  listed  should  be  removed  and 
the  new  page(s)  attached  should  be 
inserted  as  replacements. 


Colorado: 

C089-2 p.ll5,  p.116. 

Colorado: 

C089-4 p.l23  p.l24. 

Washington: 

WA88-2 p.389,  pp.391. 


[FR  Doc.  88-18096  Filed  8-3-88:  8:45  am] 

MLUNQ  CODE  4510-27-ai 


Mine  Safety  and  Health  Administration 

[Docket  No.  M-SS-IOS-C] 

Conaolldation  Coal  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  ]>etition  to  modify  the 
apphcation  of  30  CFR  77.213  (draw-off 
tuimel  escapeways)  to  its  Georgetown 
Preparation  Plant  (I.D.  No.  33-00958) 
located  in  Harrison  County,  Ohio.  Tlie 
petition  is  filed  under  section  101  (c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A.  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  when  it  is  necessary 
for  a  timnel  to  be  closed  at  one  end,  an 
escapeway  not  less  than  30  inches  in 
diameter  (or  of  the  equivalent,  if  the 
escapeway  does  not  have  a  circular 
cross  section)  is  required  to  be  installed 
which  extends  from  the  closed  end  of 
the  timnel  to  a  safe  location  on  the 
surface;  and.  if  the  escapeway  is 
inclined  more  than  30  degrees  bom  the 
horizontal,  it  is  required  to  be  equipped 
with  a  ladder  which  nms  the  full  length 
of  the  inclined  portion  of  the  escapeway. 

2.  The  Trenton  Channel  Dump  Feeder 
consists  of  a  small  hopper  and  feeder 
beneath  a  truck  bridge  which 
accommodates  the  bottom-dump  trucks. 
The  feeder  discharges  the  raw  coal  onto 
a  48-inch  belt  conveyor  directiy  under 
the  feeder.  The  enclosed  portion  of  the 
feeder  and  belt  conveyor  is 
approximately  45  feet  in  length.  The 
center  height  of  the  belt  conveyor 
enclosure  is  11  feet,  10  inches,  lie 
walkway  clearance  width  in  this  area  on 
either  side  of  the  belt  conveyor  is  3  feet, 
9V^  inches. 

3.  The  drive  system  for  the  belt 
conveyor  is  located  external  to  the 
conveyor  enclosing  and  would  be 
operated  remotely  from  the  Trenton 
Channel  Tripple. 

4.  The  belt  conveyor  has  pull  cords 
provided  on  both  sides  within  the 
enclosed  portion.  In  addition,  the  belt 
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conveyor  is  provided  with  a  belt 
slippage  shutdown  switch  as  well  as 
misalignment  run-off  switches.  The 
conveyor  enclosure  slopes  towards  the 
opening  to  allow  for  sufficient  drainage 
when  necessary. 

5.  As  an  alternate  method,  petitioner 
proposes  the  following  procedures. 

(a)  The  tunnel  would  be  inspected  for 
fire  or  smoke  prior  to  entiy; 

(b)  Methane  gas  levels  would  be 
checked  by  a  flame  safety  lamp  or 
methane  detector; 

(c)  A  self-contained  self-rescue  device 
(SCSR)  would  be  provided  and 
maintained  at  the  feeder  area  of  the 
timnel; 

(d)  Proper  instruction  for  SCSR  use 
would  be  provided  to  all  tunnel 
maintenance  personnel; 

(e)  A  20-pound  capacity  fire 
extinguisher  would  be  placed  at  the 
feeder  area  of  the  tunnel; 

(f)  No  one  would  be  permitted  inside 
the  tunnel  during  the  time  coal  is  being 
dtunped  into  the  feeder; 

(g)  A  sign  would  be  placed  at  the 

tunnel  entrance  stating  DO  NOT  ENTER 
DURING  DUMPING  OPERATIONS; 

(h)  A  "Jog"  switch  would  be  installed 
to  operate  the  belt  during  tunnel 
cleanup; 

(i)  The  tunnel  would  be  cleaned  of  all 
combustible  material  and  the  area 
dusted  with  rock  dust  or  hydrated  lime 
prior  to  any  welding  or  burning 
operations;  and 

(j]  For  the  purpose  of  maintenance  or 
cleanup,  two-way  communication  would 
be  provided  wittdn  the  feeder  area  of 
the  tunnel  to  a  person  on  duty  outside 
the  tunnel  area. 

6.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Nfine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  5, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 

Date:  July  70, 19B9. 
PatridaW.Silvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances, 
[FR  Doc.  89-18264  Filed  8-3-89;  8>«5  am] 

BHJJNa  COK  4S10-13 


[Docket  Na  M-89-104-C1 

SouttMm  Ohio  Coal  Co;  Petition  for 
Modification  of  Application  of 
■Mandatory  Safety  Standard 

Southern  Ohio  Coal  Company,  P.O. 
Box  552,  Fairmont,  West  Virginia  26555- 
0552  has  filed  a  petition  to  modify  the 
application  of  30  CFR  49.6(a)[l) 
(equipment  and  maintenance 
requirements]  to  its  Martinka  No.  1  Mine 
(I.D.  No.  46-03805)  located  in  Marion 
County,  West  Virginia.  The  petition  is 
filed  under  section  101  (c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  siunmary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirements  that  each  mine  rescue 
station  be  provided  with  at  least  twelve 
self-contained  oxygen  breathing 
apparatus,  each  with  a  minimum  of  2 
hours  capacity,  and  *ny  necessary 
equipment  for  testing  such  breathing 
apparatus. 

2.  As  an  alternate  method,  petitioner 
proposes  the  following: 

(a)  The  mine  would  be  equipped  with 
ten  self-contained  oxygen  breathing 
apparatus,  each  with  a  minimum  2  hours 
capacity; 

(b)  The  mine  would  have  9  fully 
trained  mine  rescue  personnel; 

(c)  The  mine  rescue  team  would  not 
be  permitted  to  perform  rescue  and 
recovery  work  dtiring  a  mine  emergency 
until  the  second  team,  serving  as  back- 
up, is  present  at  the  mine; 

(d)  The  mine  rescue  station  is  of 
sufficient  size  to  fadlitate  at  least  2  fully 
equipped  mine  rescue  teams; 

(e)  The  mine  has  a  written 
reciprocating  agreement  with  its  sister 
mining  operation;  and 

(f)  The  sister  mining  operation,  which 
consists  of  a  fully  equipped  mine  rescue 
team,  is  within  2  hours  travel  time  to  the 
mine. 

3.  Petitioner  states  that  the  proposed 
alternate  method  vnll  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmariced  or 
received  in  that  office  on  or  befoe 
September  5, 1989.  Copies  of  the  petition 
are  available  for  inspection  at  that 
address. 


Dated:  July  26, 1989. 
Patricia  W.  Sihrey, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 
[FR  Doc.  8&-18265  Filed  8-3-89;  8:45  am] 

BILUm  COOE  4S10-4S 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Agency  information  Collection 
Activitloa  Under  0MB  Rtviow 

agency:  National  Endowment  for  the 
Arts. 

action:  Notice. 

summary:  The  National  Endovnnent  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (0MB]  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]. 

DATES:  Comments  on  this  information 
collection  must  be  subn^tted  by 
September  5, 1989.         I 

ADDRESSES:  Send  comments  to  Mr.  Jim 
Houser,  Office  of  Management  and 
Budget  New  Executive  Office  Building, 
728  Jackson  Place  NW.,  Room  3002, 
Washington,  DC  20503;  (20^-395-7316]. 
In  addition,  copies  of  siich  comments 
may  be  sent  to  Mrs.  Anae  C.  Doyle, 
National  Endowment  for  the  Arts, 
Administrative  Services  Division,  Room 
203, 1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506;  (202-682-5401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Anne  C.  Doyle,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203, 1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506;  (202-682-5401)  from  whom 
copies  of  the  documents  are  available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowmient  requests  a  review  of  the 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information:  (1)  The  title  of 
the  form;  (2)  how  ofien  the  required 
information  must  be  reported;  (3)  who 
will  be  required  or  asked  to  report;  (4) 
what  the  form  will  be  used  for;  (5)  an 
estimate  of  the  numiber  of  responses;  (6) 
the  average  burden  hours  per  response: 
(7)  an  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  form.  This 
entry  is  not  subject  to  44  U.S.C.  3504(h). 

Title:  Music  Fellowships  Application 
Guidelines  for  FY  1991. 

Frequency  of  Collection:  One-time. 

Respondents:  Individuals  or 
households. 
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Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
from  individual  artists  that  apply  for 
funding  under  specific  Music 
Fellowships  Program  categories.  This 
information  is  necessary  for  the 
accurate,  thorough,  and  fair 
consideration  of  competing  proposals  in 
the  peer  review  process. 

Estimated  Number  of  Respondents: 
820. 

A  verage  Burden  Hours  per  Response: 
40. 

Total  Estimated  Burden:  32,800. 
Anne  C  Doyle, 

Administrative  Services  Division,  National 
Endowment  for  the  Arts. 
[FR  Doc.  68-18199  Filed  8-3-89;  8:45  am] 

MLUNQ  CODC  TSST-Ot-M 


Music  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  (92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Midti-Music  Presenters 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  August  23-24. 1989, 
fiom  9:00  a.m.-6:00  p.m.,  August  25, 1989, 
from  9:00  a.m.-4:00  p.m.  in  Room  M14  of 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
WashLogton,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  25, 1989,  from 
2:00  p.m.-4.'00  p.m.  The  topic  for 
discussion  will  be  guidelines  and  poUcy 
issues. 


The  remaining  portion  of  this  meeting 
on  August  23-24, 1989,  from  9:00  a jn.- 
6:00  p jn.,  August  25, 1969,  from  9:00 
a.m.-2KX)  p.m.  is  for  tiie  piupose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c](4].  (6)  and  (9](B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 

Dated:  July  31, 1989. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc.  89-18291  Filed  8-9-89;  8:45  am] 

BHXING  CODE  7537-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Applications  for  Ucenees  to  Export 
Nuclear  Material;  Nissho  Krai  Corp. 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  Copies  of  the  appUcations  are 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  2120  L  Street  NW., 
Washington,  DC. 

A  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within  30 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  apphcant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U.S.  Department  of 
State,  Washington,  DC  20520. 

In  its  review  of  applications  for 
licenses  to  export  production  or 
utilization  facilities,  special  nuclear 
materials  or  source  materials,  noticed 
herein,  the  Commissioin  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  information  concerning 
these  applications  follows. 


NRC  Export  License  Appucatons 


Name  of  applicant,  date  of  appl.,  date  received,  application 
No. 

Malenaltype 

Material  in  total 

6KWT)6nt 

Kilograms  total 
ttotope 

End  use 

Country  of 
destination 

Nissho  Iwai  Corp..  8/29/89.  7/10/89.  XSNM02467 

Nissho  Iwai  Corp..  6/29/89,  7/10/89,  XSNM02468 

45.0%  Enriched 
Uranium. 

45.0%  Enriched 
Uranium. 

85.56 
25.07 

38.50 
11.18 

Fuel  for  JMTR 

Research 

Reactor. 
Fuel  for  JRR-2 

Research 

Reactor. 

Japan. 
Japan. 

Dated  this  28th  day  of  July  1989  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 

Marvio  R.  PetenoB* 

Assistant  Director  for  International  Security, 
Export  and  Materials  Safety,  International 
Pmgrams,  Office  of  Coveivmental  and  Public 
Affairs. 

[FR  Doa  89-18174  Filed  8-3-88;  8:45  am] 

BIUJNO  CODE  7see-oi-H 


[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
Yoric;  Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
Ucense  and  Propoaed  No  Significant 
Hazarda;  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 


to  Facility  Operating  License  No.  DTO- 
64,  issued  to  Power  Authority  of  the 
State  of  New  York  (the  licensee]  for 
operation  of  Indian  Point  Nuclear 
Generating  Unit  No.  3  located  in 
Westchester  County,  New  York. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
authorize  operation  of  the  plant  with 
Hudson  River  (ultimate  heat  sink)  water 
temperatures  of  up  to  a  maximum  of 
95  *F  and  with  containment  air 
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temperatures  of  up  to  a  maximum  of 
130  *F  when  the  reactor  is  operating.  The 
licensee's  application  for  this 
amendment  is  contained  in  its  submittal 
of  lulv  24,1089. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendment  involves  no  significant 
hazards  consideration.  Under  the 
Commission's  regulations  in  10  CFR 
50.02.  this  means  that  operation  of  the 
fadlity  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  die  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigiUficant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
analysis  of  the  proposed  changes: 

In  accordance  with  the  requirements  of  10 
CFR  Sa02,  the  application  is  judged  to 
involve  no  significant  haxaidi  baaed  upon  the 
following  infbnnation: 

1.  Does  tha  proposed  license  amendment 
involve  ■  sigDlficant  increase  in  the 
probabiUty  or  conaequences  of  an  accident 
previously  evaluated? 


Operation  of  Indian  Point  Unit  3  with  a 
95  *F  ultimate  beat  sink  temperature  does  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an  accident 
previously  evaluated. 

As  discussed  in  section  5.1.2  of  WCAP- 
12313,  operation  of  Indian  Point  Unit  3  with  a 
Service  Water  inlet  temperature  of  05  *F  will 
not  increase  the  probability  of  the  sudden 
bdlun  ol  SWS  or  CCWS  cooled  equipment, 
whose  sudden  failure  could  cause  an 
accident  evaluated  in  the  FSAR.  (i.e.  loss  of 
reactor  coolant  flow  due  to  the  sudden  failure 
of  a  RCP,  or  reactor  coolant  system  failures 
due  to  inadequate  reactor  vessel  support 
cooling). 

Section  5.1.3  of  WCAP-12313,  states  that 
adequate  cooling  is  provided  to  safety-related 
equipment  to  support  operability  following 
design  basis  acddents.  In  addition,  adequate 
coolkig  is  provided  to  the  emergency  core 
cooling  and  containment  cooling  systems  to 
mitigate  design  basis  acddents  and  maintain 
plant  safety  parameters  below  safety  limits. 

The  Authority  has  analyzed  die  effect  of  a 
95  *F  ultimate  heat  sink  temperature  on  peak 
containment  accident  pressure  in  WCAP- 
1228B.  in  addition  to  the  95  *F  service  water 
inlet  temperature,  other  key  assumptions 
include  a  containment  ambient  temperature 
of  130  *F.  a  six  (6)  second  Safety  Intection  (SI) 
pun  time  delay  (during  a  main  steam  line 
break  accident)  and  xero  (0)  ppm  boron 
concentration  in  the  Boron  Injection  Tank. 
The  results  of  the  analysis  show  that  the 


calculated  peak  containment  accident 
pressure  for  a  main  steam  line  break 
accident,  which  is  the  worst  case,  is  42.42 
psig,  which  is  below  the  containment  design 
pressure  of  47  psig.  It  should  also  be  noted, 
the  new  peak  containment  accident 
temperature  (257  *F]  is  less  than  that 
previously  analyzed  for  Equipment 
Qualification  (EQ). 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident? 

Ketponaa  I 

Operation  of  Indian  Point  Unit  3  with  a 
95  *F  ultimate  heat  sink  temperature  and  a 
130  *F  maximum  allowable  containment 
temperature  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  than  any 
previously  evaluated 

Operation  of  Indian  Point  Unit  3  with  a 
85  *F  ultimate  heat  shik  temperature  and  a 
130  *F  maximum  allowable  containment 
temperature  does  not  create  new  equipment 
failure  modes  from  those  already  evaluated 
in  the  Final  Safety  Analysis  Report  (FSAR). 
The  failure  of  nonsafety-related  equipment 
either  does  not  cause  a  new  or  different 
accident  or  does  not  cause  an  accident  not 
aheady  evaluated.  Adequate  cooling  is 
provided  to  safety-ralated  equipoment  to 
ensure  that  they  operate  as  intended. 
Therefore,  no  new  or  different  kind  of 
accident  is  created  by  increasing  the 
allowable  ultimate  heat  sink  temperature  to 
95  *F  or  increasing  the  containment  maximum 
temperature  to  130  °t. 

3.  Does  the  proposed  amendment  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response 

Operation  of  Indian  Point  Unit  3  with  a 
95  *F  ultimate  heat  sbik  temperature  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

As  discussed  in  §  5.1  of  WCAP-12313, 
adequate  cooling  is  provided  to  support 
operation  of  safety-related  equipment  during 
normal  operation,  abnormal  operations,  and 
following  design  basis  accident.  In  addition, 
adequate  cooling  is  provided  to  ensure  that 
safety-related  equipment  performance  is 
sufficient  to  maintain  safety  parametera 
below  safety  limits.  With  a  95  *F  ultimate 
heat  sink,  post-loss  ef  coolant  accident 
emergency  core  cooling  functions  are 
supported  to  ensure  long  term  core  cooling. 
Peak  containment  accident  pressure  (42.42 
psig)  will  not  exceed  the  design  pressure  of 
47  psig.  The  peak  containment  accident 
temperature  (247  *F)  is  less  than  previously 
analyzed  for  EQ.  Therefore,  since  all 
appUcable  safety  Units  are  met  there  is  no 
reduction  in  any  margin  of  safety. 

The  Authority  coQsiden  that  die  proposed 
changes  can  be  claasified  as  not  likely  to 
involve  significant  hazards  consideration 
since  with  a  95*  F  ultimate  heat  sink 
adequate  cooling  is  provided  to  support  all 
necessary  equipment  during  normal 
operation,  abnormal  operation  and  following 
design  basis  acddetts. 

The  staff  agree!  with  the  licensee's 
analysis.  Therefore,  based  on  the  above 
considerations,  the  Commission  has 
made  a  proposed  determination  that  the 


.ti 


amendment  request  involves  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  oiay  besubmitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  pijolication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216.  PhiUips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington.  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  are  discussed  below. 

By  August  31, 1989,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  of  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  referoice  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  tmder  the  Act  to  be 
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made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  shuld 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  ^e  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  peraon  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15]  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificify.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunify  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunify  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendment  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendment 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  significant  hazards 
considerations,  any  hearing  held  would 
take  place  before  the  issuance  of  any 
amendment. 

Normally,  the  C(Mnmis8ion  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drtnunstances  change 
during  the  notice  period  such  that  failure 
to  act  in  a  timely  way  would  result  for 
example,  in  derating  or  shutdown  of  the 


facilify,  the  Commission  may  issue  the 
license  amendment  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  considerations.  The 
final  determination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunify  for  a  hearing 
alter  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  on  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  IX:  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800]  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Robert  A  Capra:  (petitioner's  name  and 
telephone  number),  (date  petition  was 
mailed),  (plant  name),  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  die  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20444,  and  to  Mr.  Charles  M.  Pratt 
10  Columbus  Circle,  New  Yoiic  New 
York  10019,  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safefy  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v]  and 
2.714(d). 

For  further  details  with  r»pect  to  this 
action,  see  the  appUcation  for 
amendment  dated  July  24. 1988.  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gehnan  Building,  2120  L  Street  NW., 
Washington,  DC  and  at  the  Local  Public 
Document  Room  located  at  White  Plains 
Public  Library,  100  Martina  Avenue. 
White  Plains.  New  York  10610. 


Dated  at  Rockville,  Kbi^and.  this  31tt  day 
of  July  1989. 

For  The  Nodear  RegnUtory  Commiasion. 

Dooald  S.  Briiricniaii. 

Senior  Project  Manager,  Project  Directorate 
I-l,  Division  of  Reactor  Projects  l/U,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  89-18254  Filed  B-9-»,  8:45  am] 

BaXWO  CODE  TMO-OI-H 


POSTAL  SERVICE 

Expiration  of  the  Temporary  DomMtie 

MeMCIaMlflcetlon 

Regarding  Sacond-Claaa 

agency:  Postal  Service. 
action:  Notice  of  expiration  of  a 
temporary  change  in  the  Domestic  Mail 
Classification  Sdiedule. 

summary:  This  gives  notice  of  the 
expiration  of  the  temporary  amendment 
of  the  Domestic  Mail  Qaasification 
Schedule,  adopted  on  October  9, 1980.  to 
provide  specifically  that  "Vixta"  issues  of 
second-class  publications,  whether  or 
not  published  on  the  same  day  as 
another  regular  issue  of  the  publication, 
are  separate  publications  for  purposes 
of  qualifying  for  entry  as  second-class 
mail. 

EFFECTIVE  DATE:  July  23. 1980. 
FOR  FURTHER  INFORMATION  CONTACT 
Grayson  M.  Poats,  (202)  286-2961. 
SUPPLEMBTTARY  INFORMATION:  On  June 

17, 1988,  die  United  States  Postal 
Service,  pursuant  to  39  U.S.C.  3623.  filed 
a  request  with  the  Postal  Rate 
Commission  for  a  change  in  the  mail 
classification  schedule  to  make  clear  its 
authorify  to  prevent  the  abuse  of 
second-class  mail  through  the  mailing  of 
"Plus"  issues  of  publications.  The 
Commission  assigned  the  case  Docket 
No.  MC88-2  and  published  a  notice  in 
the  Federal  Register  on  June  28, 1988  (53 
FR  24388)  describing  the  request  and 
offering  interested  parties  an 
opportunify  to  intervene. 

The  Postal  Service  requested  a  change 
in  S  20aoi23  of  the  Domestic  Mail 
Classification  Schedule  to  read  as 
follows: 

i  200.0123    For  purposes  of  detennining 
second-class  eligibility  and  postage  under 
Classification  Sdiedule  200,  an  "issue"  of  a 
newspaper  or  other  periodical  shall  be 
deemed  to  be  a  separate  publication  if: 

a.  It  is  published  at  a  regular  freqaency, 
either  on  the  same  day  as  another  regular 
issue  of  the  same  publication,  or  at  such  other 
frequency  as  prescribed  by  the  Postal  Service 
by  regulation,  and 

b.  It  is  distributed  to  more  than  (i)  10 
percent  nonsubscribers,  or  [ii]  twice  as  many 
nonsubacriben  as  the  otlier  issue  on  that 
same  day,  or,  if  no  other  issue  that  day,  any 
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other  inue  dictiibuted  at  the  same  frequency, 
whichever  ie  greater. 

Such  separate  publications  must 
independently  meet  the  qualifications  in 
section  2000101  through  200.0100,  or  200.0110. 

Pursuant  to  39  U.S.C.  3641(6).  the 
Postal  Service  implemented  the 
proposed  classification  change,  on  a 
temporary  basis,  on  October  9, 1988.  The 
Commission  issued  an  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC88-2  on  lune  23. 1989.  Pursuant  to  39 
U.S.C  3641(e),  the  temporary 
classification  change  became  ineffective 
on  July  23. 1989. 30  days  after  the 
CoQunission's  Opinion  and 
Recommended  E)ecision  was  issued. 

An  implementing  regulation  (section 
42&227  of  the  Domestic  Mail  Manual) 
also  became  ineffective  on  July  23.  as 
noticed  elsewhere  in  this  issue. 
FMEggleston 

AaaiBtant  General  Counsel,  Legislative 
Division. 

[FR  Doc.  ee-18305  Filed  8-3-B9;  8:45  am] 
MLUNQ  coot  7710-1S-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[34-27068;  NSCC-89-71 

SeH-Regulatory  Organization;  National 
SocuritiM  Clearing  Corporation; 
Notice  of  FHIng  and  Immediate 
Eftectlveneaa  of  Proposed  Rule 
Change  Relating  to  ttie  Automated 
Confirmation  Tranaaction  System 

July  27. 1889. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  lune  9. 1989,  NSCC  filed  with  the 
Securities  Exchange  Commission  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  NSCC  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  for  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  die  Tenns  of  Substance  of 
die  Proposed  Rule  Change 

The  proposed  rule  change  would 
amend  NSCCs  Rules  and  Procedures 
concerning  the  reporting  of  locked-in 
trade  data.* 


n.  Self-Regulatory  Organization's 
Statement  of  the  Psrpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  Hie  teoct  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  The  purpose  of  the  proposed  rule 
change  is  to  allow  NSCC  to 
accommodate  the  National  Association 
of  Securities  Dealers'  ("NASD's") 
Automated  Confirmation  Transaction 
System  ("Act").'  Act  is  an  automated 
comparison  system  which  locks  in  over- 
the-counter  ("OTC)  equities 
transactions  as  close  as  possible  to  the 
point  of  execution.  ACT  will  serve  as  a 
conduit  for  the  transfer  of  trade 
information  to  NSCC  on  behalf  of  the 
parties  to  the  transaction.  The  trades 
will  be  reported  to  NSCC  as  locked-in 
trades.  By  reporting  previously 
negotiated  two  party  OTC  transactions 
to  NSCC  as  locked  in  trades.  ACT  will 
relieve  the  contra  parties  of  this 
reporting  requirement. 

Currently,  NSCC  receives  locked-in 
trade  data  from  the  NASD  in  connection 
with:  (1)  The  Small  Order  Execution 
System  ("SOES"),  (2)  the  Order 
Confirmation  Traasaction  System 
("OCT"),  (3)  the  iBtermarket  Trading 
System  ("ITS'),  and  (4)  the  automated 
execution  systems  of  Qualified  Special 
Representatives.  Trades  executed  via 
these  four  systems  result  in  locked  in 
trades  and  reported  to  NSCC  on  the 
evening  of  trade  date  ('T').  In  order  to 
accommodate  ACT,  NSCC  also  will 
accept  locked-in  trade  data  fixim  self- 
regulatory  organizations  ("SRO"),' 
including  NASD,  on  trade  date  ("T")  and 
on  the  day  after  trade  date.  ('T-i-1"). 
NSCC  will  report  ACT  transactions 
received onT-»-lonaT+l  Locked-in 
Contract  available  on  the  morning  of 
T+2.  The  totals  fior  these  locked  in 
trades  (and  all  odier  trades  compared 
by  T+1)  are  carried  forward  to  the 


>The  term  "locked-in  trade"  refers  to  a  trade  in 
an  automated  fyitom.  Under  the  locked-in 
conpaiiaon  method,  the  entity  [e^..  the  exchange} 
that  operates  die  system  l>ecome8  the  contra-side  to 
each  half  of  the  trade. 


*  Filed  with  the  Commission  May  31, 1989.  File  no. 
SR^ASD-89-25. 

•  For  definition  of  the  term  "SRO",  are  section 
3(a](2e]  of  the  offset. 


Supplemental  Contracts  List  produced 
onT-l-3. 

(2)  The  proposed  rule  change 
promotes  the  prompt  and  accurate 
clearance  of  securities  transactions  and 
fosters  cooperation  and  coordination 
with  persons  engaged  in  the  clearance 
and  settlement  of  Securities 
transactions.  Therefore,  it  is  consistent 
with  the  requirements  of  the  1934  Act 
and  the  rules  and  regulations  thereunder 
applicable  to  a  clearing  agency. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  perceive  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changs  Received  from 
Members,  Participantg,  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(a) 
of  the  Securities  Exchange  Act  of  1934. 
At  anytime  within  sisCty  days  of  the 
filing  of  such  a  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  to  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
pruposes  of  the  Sectuities  Exchange  Act 
of  1934.  I 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  chfenge  that  are  filed 
with  the  Commission,  cmd  all  written 
communications  relating  to  the  proposed 
rule  change  that  are  filed  with 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5.  U.S.C. 
552.  will  be  available  for  inspection  and 
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copying  in  the  Commission's  Public 
Reference  Section.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  nmnber  SR- 
NSCC-89-07  and  should  be  submitted 
by  August  25, 1989. 

For  the  Coimnission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

jmathan  G.  Kati, 

Secretary. 

[FR  Doc.  89-18183  FUed  B-^-BS;  8:4S  am] 

BILLING  CODE  S010-01-M 


Self-Regulatory  Organization^ 
ApplicaUone  for  Unlisted  Trading 
Priviiegea  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

July  27, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  theretmder  for  unlisted 
trading  privileges  in  the  following 
sectuities: 

Eljer  Industries,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-^728) 
Schwitzer,  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-4729) 
Scotsman  Industries,  Inc. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-4730) 
IDEX  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4731) 
Smith's  Food  &  Drug  Centers,  Inc. 
Class  B  Common  Stock,  $.01  Par  Value 
(File  No.  7-4732) 
AMP  Incorporated 
Common  Stock,  No  Par  Value  (File 
No.  7-4733) 
Banc  One  Corporation 
Common  Stock,  No  Par  Value  (File 
No.  7-4734) 
Global  Marine  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4735] 
Global  Marine  Inc. 
Warrants  to  Piuchase  Common  Stock 
(File  No.  7-4736) 
Western  Company  of  North  America 
Common  Stock,  No  Par  Value  (File 
No.  7-4737) 

These  securities  are  listed  and 


registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 

the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  17, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW^  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon  all 
the  information  available  to  it,  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Imudian  G.  Katz, 

Secretary. 

[FR  Doc.  89-18184  Filed  8-3-89;  &-45  am] 

BILLINQ  COOC  SOIO-OI-M 


[Release  Na  IC-1708^  File  No.  811-4871] 
Indianapolis  Ufa  Variable  Account  A 

July  26, 1989. 

aqency:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  application  for  an 
order  imder  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

Applicant-  Indianapolis  Life  Variable 
Accotmt  A 

Relevant  1940  Act  Section:  Order 
requested  imder  section  8(f). 

Summary  of  Application:  Applicant 
requests  an  order  under  section  8(f)  of 
the  1940  Act  declaring  that  it  has  ceased 
to  be  an  investment  company. 

Filing  Date:  The  application  was  filed 
on  May  la  1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  mtist 
be  received  by  the  SEC  by  5:30  p.m.  on 
August  21, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC  along  with 
proof  of  service  by  affidavit,  or  for 


attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  die  Secretary  of  die  SEC 

AOOHUacs:  Secretary,  Securities  and 
Exchange  Commission.  450  5di  Street 
NW.,  Washington.  DC  20549.  /^licant 
2960  N.  Meridian  Street  P.O.  Box  123a 
Indianapolis.  Indiana  46206b 

FOR  FURTHIN  NWONMATIOM  CONTACR 

Joyce  M  Pickholz,  Staff  Attorney.  (202) 
272-3046  or  Clifford  E.  Kirsch,  Acting 
Assistant  Director.  (202)  272-2061 
(Office  of  Insurance  Products  and  Legal 
Compliance,  Division  of  Investment 
Management). 

SUPPtEMBNTARV  mPOMMATION: 

Following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person  or  the 
SECs  commercial  copier  which  may  be 
contacted  at  (800)  231-3282  (Maryland 
(301)  253-4300). 

Applicant's  RepreBentadniB 

1.  Ilie  Applicant  was  organized  as  a 
separate  accotmt  of  Indianapolis  life 
Insurance  Company  pursuant  to  the 
insurance  laws  of  Indiana  on  September 
13, 1984.  llie  Applicant  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust  On  May  14, 1988,  the  Applicant 
filed  a  Registration  Statement  on  Form 
S-6  under  the  Securities  Act  of  1933  and 
Form  N-8B-2  imder  the  Investment 
Company  Act  of  1940  for  an  indefinite 
amount  of  Flexible  Premium  Variable 
Life  Insurance  Policies.  The  Registration 
Statement  on  Forms  S-6  never  became 
effective.  Consequentiy,  there  are  no 
Policies  outstanding. 

2.  The  Applicant  has  no  assets  or 
liabilities.  Because  it  has  no 
independent  existence  imder  state  law, 
it  will  cease  to  exist  once  the 
deregistration  order  is  issued  and  the 
appropriate  action  is  taken  by  the 
officers  of  Indianapolis  Life  Insurance 
Company. 

3.  The  Applicant  has  not  within  the 
last  18  months  transferred  any  of  its 
assets  to  a  separate  trust  and  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  The  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage 
in  any  business  activities. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

looadMB  D.  Katz. 

Secretary. 

[FR  Doc.  88-18185  Filed  8-3-89;  8:45  am] 
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DEPARTHEMT  OF  TRANSPORTATION 

AppHccHons  lor  CMtMcatM  Of  Pubic 
Conv*nl«nc«  and  Necessity  and 
Forsi0n  An  Canief  PemRs  ^Reci  unoer 
Subpart  Q  during  ttie  Week  ended  July 
2t,19tt 

7%e  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreiyi  air  cairier  permits 
were  filed  nder  Subpart  Q  of  the 
Department  of  Trsnspottation's 
Procedursl  Reguktiona  (See  14  CFR 
302.1701  et  aeq.].  The  diu  date  for 
answoa,  oonfoiraing  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Soch  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentatire  order,  or  in  appropriate  cases  a 
final  order  without  farther  proceedings. 

Docket  No.  4BA19. 

Date  Filed:  July  24, 1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  Aagaat  21, 1990. 

Description:  Application  of 
Tranacarga,  SA,  pursuant  to  section  402 
of  the  Act  and  Si^part  Q  of  die 
RegulatioDS,  reqaest  a  foreign  air  caiti^ 
permit  to  provide  (1)  sdteduled  and  non- 
scheduled  foiei^  air  transportation  of 
pmpeity  and  mail  betweoi  San  }ose, 
Costa  iQca  and  Miami.  Florida  with 
intermediate  points  Belize  City,  Belize 
and  San  Salvador.  El  Salvador,  and  (2) 
charter  foreign  air  transportatioo  of 
property  and  mail  betwe^  points  in 
Costa  Rica  and  points  in  the  United 
States. 

Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 
[FR  Doc.  89-18171  FUed  8-3-89: 8:45  am] 

MUINO  OOOC  4S10-«a-M 

[Order  S9-7-511 

Intra-Alaska  Bueh  Service  MaH  Rates 

aoency:  Department  of  Transportatioa. 

ACTION:  Notice  of  order  tentatively 
setting  bush  nail  rates. 

summary:  The  Department  of 
Transportation  is  directing  all  parties  to 
show  cause  why  the  fattra-AIaska  bush 
mail  rates  set  in  Order  89-7-51  should 
not  become  final,  effective  April  13, 
1988.  The  order  abo  estabB^ies 
temporary  rates  for  appiication  on  the 
issue  date  of  the  order. 
DATES:  Notice  of  Objection:  15  days 
after  service  of  this  order.  Writt«> 
Objection:  40  days  after  service  of  this 
order. 


FOR  FURTHER  ItiFOHMATlOW  COMTACT. 

Wilham  A.  Binghan.  Jr..  Office  of 
Aviation  Analysis,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW, 
Washington.  DC  20590,  202-366-1040. 

Dated:  July  31. 1980. 
Jeffrey  N.  Sbaoa, 

Assistant  Secretary  for  Policy  and 
International  Affairx 
[FR  Doc.  89-18172  Filed  8-3-69:  &45  am] 


Federal  Aviation  Administration 

ExtenetoR  or  OoiRfiient  Period  on 
Noise  ExfNMure  Maps  and  Noise 
CompatibURy  Program  for  Colorado 
Springs,  CO 

AOEMCv:  Federal  Aviation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  an 
extension  of  the  comment  period  on  the 
Colorado  Springs  Municipal  Airport 
noise  exposure  maps  and  associated 
noise  compatibility  program  to  August 
14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 
Dennis  Ossenkop,  FAA,  Airports 
Division,  ANM-611, 17900  Pacific  Hwy 
S..  C-68966.  Seattfe.  WA  98168. 

Comments  on  the  noise  exposure 
maps  and  proposed  noise  compatibility 
program  should  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  WFONMATION:  The 
noise  exposure  maps  and  proposed 
noise  compatibility  program  are 
available  for  examination  at  the 
foHowing  locationa: 
Federal  Aviation  Administration, 

Independence  Avenue  SW.,  Room  615, 

Washington,  DC 
Federal  Aviation  Administration, 

Airports  Division,  ANM-600, 17900 

Pacific  Hwy  S..  C-68966,  Seattle, 

Washington  98168 
Colorado  Springs  Municipal  Airport, 

Colorado  brings. 

Issued  in  Seattle,  Washington,  July  27, 1969. 
Cadi  C  Wa^K. 

Acting  Manager,  Ai^wts  Division. 
[FR  Doc.  89-18208  Filed  8-^-89: 8:45  am] 

MUMQ  CODE  4*1*-n-M 

Runway  Protection  Zone  PoHcy 
Statement 


agency:  Federal  Aviation 
Administration  (PAA).  DOT. 

ACTKMC  Notice  of  agency  policy 
statement 


SUMMARY:  The  FAA  nnrohicfs  several 
airport  safiety  and  constructian 
programs  onder  whick  the  agency 
studies  existing  and  prt^wsed  objects 
and  activities,  both  on  and  off  airptxts. 
This  notice  confimn  ttte  poHcy  of  the 
FAA  Aat  to  protect  the  public's 
investment  in  the  national  airport 
system,  the  FAA  will  resist  or  oppose 
objects  or  activities  in  the  vicinity  of  an 
airport  that  confiict  with  an  aiiport 
planning  or  design  standard  or 
recommendation. 


FOR  FURTHER  INFORMATION  CONTACT: 

Luigi  lori,  Manager,  Dbsign  Standards 
Group,  Office  of  Airport  Safety  and 
Standards  (AAS-110),  Federal  Aviation    • 
Administration,  800  Isdependence 
Avenue  SW.,  Washington,  DC  20591: 
Telephone  [202]  267-3664. 

SUPPLEMENTARY  INFORMATION:  Air 

travel  is  the  major  mode  of  interstate 
transportation  in  the  United  States.  As 
air  travel  has  increased,  the  frequency 
of  airplane  operations  and  the  size  of 
airplanes  have  likewoie  increased.  At 
the  same  time,  the  pi]l)Uc  has  not  seen  a 
corresponding  expansion  of  the  airport 
system.  Therefore,  handling  the 
increases  has  challenged  the 
government  as  well  as  the  aviation 
industry  to  maintain  a  safe  and  efficient 
airports-airspace  environment. 

In  meeting  this  challenge,  the  FAA 
conducts  several  airport  safety  and 
construction  programs.  Under  these 
programs,  the  FAA  studies  existing  and 
proposed  objects  and  activities,  both  on 
and  off  airports.  These  objects  and 
activities  are  not  Umited  to  obstructions 
to  air  navigation,  as  defined  ui  14  CFR 
part  77,  Objects  Affecting  Navigable 
Air^ace.  The  studies  also  focus  on  the 
efficient  use  of  airports  and  the  safety  of 
persons  and  prop^ty  on  the  ground.  As 
the  result  of  a  study,  the  FAA  may 
recommend  against  the  presence  of  any 
off-airport  object  or  activity.  To  protect 
the  pubhc's  investment  in  die  national 
airport  system,  the  FAA  will  resist  or 
oppose  objects  or  activities  in  the 
vicinity  of  an  airport  that  conflicts  with 
an  airports  planning  or  design  or 
recommendation. 


Issued  in  Washington.  DC  en  July  3t,  1969. 


LeMaidE-Mudii. 

Director,  Office  ofAirpprt  Safety  and 
Standards. 

[FR  Doc.  89-18209  Filed  8-3-89;  8:45  am] 
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National  Highway  Traffic  Safety 
Adminlatratlon 

[Docket  Na  81-02;  Notice  8] 

Evaluation  Report  on  Center  High 
Mounted  Stop  Lamps;  Federal  Motor 
Vehide  Safety  Standarda;  Lamps, 
Reflecthre  Devices,  and  Associated 
Equipment;  Request  for  Comments 

aoency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
action:  Request  for  comments. 

summary:  This  notice  announces  the 
publication  by  NHTSA  of  an  Evaluation 
Report  concerning  Safety  Standard  No. 
108.  Lamps,  Reflective  Devices,  and 
Associated  Equipment  This  staff  report 
evaluates  safety  effectiveness,  benefits, 
and  cost  of  center  high  mounted  stop 
lamps.  The  report  was  developed  in 
response  to  Executive  Order  12291, 
which  provides  for  Government-wide 
review  of  existing  major  Federal 
regulations.  The  agency  seeks  public 
review  and  comment  on  this  evaluation. 
Comments  received  will  be  used  to 
complete  the  review  required  by 
Executive  Order  12291. 
date:  Comments  must  be  received  no 
later  than  November  2, 1989. 
ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  report  free  of 
charge  by  sending  a  self-addressed 
mailing  label  to  Ms.  Glorious  Harris 
(NAD-51).  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC,  20590.  All 
comments  should  refer  to  the  docket  and 
notice  nimiber  of  this  notice  and  be 
submitted  to:  Docket  Section.  Room 
5109,  Nassif  Building.  400  Seventh  Street 
SW..  Washmgton.  DC,  20590.  [Docket 
hours,  8:00  a.m.-4:00  p.m.,  Monday 
through  Friday.] 

FOR  further  information  CONTACT. 
Mr.  Frank  G.  Ephraim,  Director,  Office 
of  Standards  Evaluation.  Plans  and 
PoUcy,  National  Highway  Traffic  Safety 
Administration,  Room  5208, 400  Seventh 
Street  SW.,  Washington,  DC,  20590  (202- 
366-1574). 

supplementary  information:  Standard 
No.  108  (49  CFR  571.108]  regulates  the 
lamps,  reflectors  and  associated 
equipment  for  cars,  trucks,  trailers, 
buses,  multipurpose  passenger  vehicles 
and  motorcycles.  The  standard  was 
amended,  effective  September  1. 1985,  to 
require  that  new  passenger  cars  be 
equipped  with  a  center  high  mounted 
stop  lamp  (CHMSL).  A  CHMSL  is  a 
small  red  stop  lamp  motmted  on  the 
centerline  of  the  rear  of  the  automobile 
within  specified  ranges  of  vertical 
locations  and  brightness.  The  vertical 
location  is  specified  with  the  intent  of 


positioning  the  lamp  higher  than 
conventional  stop  lamps.  The  lamp  is 
actuated  only  by  braking.  Accident 
reduction,  specifically  in  the  group  of 
accidents  in  which  braking  by  the  struck 
vehicle  is  a  critical  factor,  is  the  purpose 
of  the  CHMSL 

Pursuant  to  Executive  Order  12291, 
NHTSA  is  conducting  an  evaluation  of 
CHMSL  to  determine  the  effectiveness 
of  the  CHMSL  performance  standard  in 
reducing  crashes  and  their  associated 
damages  and  casualties  and  to 
determine  the  benefits  and  costs  of  the 
standard  to  consumers.  Under  the 
Executive  order,  agencies  are  to  review 
existing  regulations  to  determine 
whether  the  regulations  are  achieving 
the  Order's  policy  goals,  i.e.,  achieving 
legislative  goals  effectively  and 
efficiently  and  without  imposing  any 
unnecessary  burdens  on  those  adffected. 
This  report  is  the  agency's  second 
analysis  of  the  effectiveness  of  CHMSL 
in  preventing  rear  impact  crashes.  This 
report  evaluates  the  effectiveness, 
benefits  and  costs  of  CHMSL  based  on 
their  on-the-road  experience  during 
calendar  year  1987,  when  approximately 
V*  of  the  passenger  car  fleet  in  the 
United  States  was  CHMSL  equipped. 
The  effectiveness  analysis  is  based  on 
police  reported  accident  files  from  11 
States.  Cost  estimates  are  based  on 
detailed  engineering  analyses  of 
production  CHMSL  assemblies. 

The  involvement  rate  in  "CHMSL 
relevant"  rear  impacts  for  model  year 
1986  and  1987  cars  (all  CHMSL 
equipped]  is  compared  to  the  rate  for 
1980-85  cars  without  the  lamps.  CHMSL 
relevant  collisions  are  those  in  which 
the  back  of  the  car  is  damaged  and  the 
stop  lamps  were  actuated  prior  to 
impact  "CHMSL  effectiveness"  is  the 
reduction  of  CHMSL  relevant  coUisions 
for  CHMSL  equipped  cars  relative  to 
pre-CHMSL  cars. 

The  principal  findings  and 
conclusions  of  this  study  are  the 
following: 

•  CHMSL  equipped  cars  were  17 
percent  less  likely  to  be  struck  in  the 
rear  while  braking  than  the  cars  without 
CHMSL  (confidence  bounds:  13  to  21 
percent). 

•  CHMSL  are  especially  effective  in 
preventing  chain  collisions  involving 
three  or  more  vehicles. 

•  When  all  cars  on  the  road  have 
CHMSL,  they  will  prevent  126,000  police 
reported  accidents,  80,000  nonfatal 
injuries  and  $910,000,000  in  property 
damage  per  year. 

•  CHMSL  add  $10.48  (in  1987  dollars) 
to  the  lifetime  cost  of  owning  and 
operating  a  car. 


•  At  the  effectiveness  levels  observed 
in  the  1987  data,  the  CHMSL  is  a  very 
cost  effective  safety  device. 

NHTSA  welcomes  public  review  of 
the  evaluation  report  and  invites  the 
public  to  submit  comments. 

It  is  requested  but  not  required  that  10 
copies  of  comments  be  submitted. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

(IS  U.S.C  1392, 1401. 1407;  delegation  of 
authority  at  48  CFR  1.50  and  501  J) 

Issued  on:  July  31, 1988. 
AdelaDariiy, 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  89-18211  Rled  &-3-89;  &-45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SutMnitted  to  0MB  for 
Review 

Date:  July  28, 1909. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-^11.  Copies  of  &e 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvnia 
Avenue,  NW.,  Washington.  DC  20220. 

Inteinal  Revenue  Service 

OMB  Number  1545-0770. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Transfers  of  Securities  Under 
Certain  Agreements. 

Description:  Section  1058  of  the 
Internal  Revenue  Code  provides  tax-free 
treatment  for  security  lending 
transactions.  A  written  agreement  is 
necessary  to  verify  the  existence  of  such 
lending  agreement  Lenders  of  securities 
are  affected. 

Respondents:  Individuals  or 
households,  Busineses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents:  1. 
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Estimated  Burden  Itoun  Per 
Reapoaae:  1  hour. 

^vquency  oilReapotae:  AniwaBy. 

f^timnti^H  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Gairick  Shear, 
(202]  535-4297,  Internal  Revenue 
Service,  Rocn  5571, 1111  Congtitution 
Avenue,  NW,  Washington,  DC  20224. 

OMB  Reviewer:  Kfilo  Sunderhauf, 
(202)  395-8880,  Office  of  ManagmeRt 
and  Badget,  Room  5001,  New  Execative 
Office  BaiMKng,  WaaUngton,  DC  20509. 
Lois  K.  HanaiM, 

Departmental  Reports  ManagBment  Officer. 
[FR  Doc  89-18240  Filed  8-3-89;  8:45  am] 
iaUNQ  CODE  M10-SS-M 


Public  infonnatioii^ 

RequirwiMnta  Submitted  to  eye  for 


Date:  fnljr  28, 1988. 

The  Department  of  Treasury  has 
snbBitted  Ae  Mknvmg  pitUic 
information  collection  requirement(8]  to 
0MB  for  review  and  clearance  imdier 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  Law  90-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
ad<ke8sed  to  the  0MB  reviewer  hsted 
and  to  the  Treaauy  Department 
Ctearaooe  Officer,  Deportment  of  die 
Treasuy,  Rooai  2224, 1500  Pennsylvania 
Avenue  NW^  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Flreaims 

OMB  Number  1512-0221. 

Form  Number  ATF  F  S64ai. 

Type  of  Review:  Extension. 

Title:  O&r  in  CompKMnise  of  Liability 
Incurred  Under  the  Internal  Revenue 
Code. 

Description:  ATF  F  5640.1  is  used  by 
persons  who  wish  to  compromise 
criminal  hxiAlot  dvil  penalties  for 
violations  of  the  Internal  Revenue  Code. 
If  accepted  the  offer  in  con^iromise  is  a 
settlement  between  the  Government  and 
the  party  in  violation  bi  lieu  of  legal 
proceedings  or  prosecution.  It  also 
identifies  the  person  rariraig  die  offer, 
violations,  anoont  of  offer  and 
circamstances  conceniipg  tiie  violation. 

Respondents:  Baainesses  or  odier  tot- 
profit 

Estimated  Number  of  Respondents: 

4a 

Estimated  Burden  Hours  Per 
Response:  2  hours. 

Frequency  of  Besponae:  On  occasiotL 

Estimated  Total  Reporting  Burden:  80 
hours. 

OMB  Number  1512-0247. 


Form  Number  ATF  RBC  5000/2. 

Type  of  Review:  Extension. 

Title:  Manuf actxae  of  AmmunitioB. 
Records  and  Supporting  Data  of 
AnuBunition  Manufactored  aad 
Disposed  of. 

Description:  These  records  are  used 
by  ATF  in  criminal  investigations  and 
compliance  inspections  in  fulfilling  the 
Bureau's  mission  to  enforce  the  Gun 
Control  Law. 

Responents:  Businesses  or  other  for- 
profit,  SmaU  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
SO. 

Estimated  Burden  Hours  Per 
Recordkeeper  6  hours,  30  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  35  hours. 

OMB  Number  1512-0354. 

Form  Number  ARF  REC  5170/3. 

Type  ofReeview:  Extension. 

Title:  Retail  Liquor  Dealers  Records  of 
Receipts  of  Alcoholic  Beverages  and 
Commercial  Invoices. 

Description:  Information  contained  in 
this  collection  is  used  by  ATF  to  verify 
and  account  for  alcoholic  beverage 
transactions  between  wholesale  and 
retail  dealers  to  ascertain  the  taxpaid 
status  supportive  of  complete  tax 
collections. 

Respondents:  State  or  local 
governments,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Recordkeepers: 
360,412. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
360,412  hours. 

OMB  Number  1512-0399. 

Form  Number  ARF  F  5400.21. 

Type  of  Review:  Extension. 

Title:  Application  Permit  for  User 
Limited  Special  Fireworks  (18  U.S.C. 
Chapter  40,  Explosives). 

Description:  This  form  is  used  to 
verify  Ae  ehgibilily  of  and  grant 
permissitHi  to  the  hold»  to  buy  or 
transport  explosives  in  interstate 
commerce  on  a  one-tone  basis. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Soiall  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 

Estimated  Burdkn  Hours  Per 
Recordkeeper  18  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
540  hours. 

OMB  Number  1512-0488. 


Form  fbaaiber:  ATF  REC  5210/12 

Type  of  Review:  Extension. 

Title:  Tobacco  Prodacts 
Manufacturers — ^Notice  for  Tobacco 
Products. 

Description:  ARF  requires  tkat 
tobacco  products  be  idwitifiwd  by 
staements  of  infonnation  on  packages  or 
cases.  ATF  uses  this  iaformation  to 
validate  the  receipts  of  excise  tax 
revenue  and  for  verification  of  claims. 

Respondents:  Businesses  or  oAer  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
120. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Reaordkeeping/ 
Reporting  Burden:  1  haur. 

Clearance  Officer  Robert  Maaarsky 
(202)  506-7077,  Bureau  of  Alcohol 
Tobacco  and  Firearma,  Rooas  7011, 1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC2022& 

OMB  Reviewer  Mihi  Simderfaauf 
(202)  395-8880,  Office  of  Management 
and  Budget.  Room  300EU  New  Executrve 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand,  i 

Departmental  Reports  Maaagement  Officer. 
[FR  Doc.  8»-182<l  Filed  l-3-89(  8:45  am] 

BILUNQ  CODE  4«W-lS-a 


PubHc  Infonnation  CMoction 
RequireRMRls  Submiltad  to  OMB  for 
Rafvlaw 


of  iVeasi 


Date:  July  31. 1989, 

The  D^iartment  of  iVeasury  has 
submitted  the  followiag  public 
informatian  coBectioa  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  C(H>ies  tA  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  coUectioa  should  be 
addi  eased  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  2Q22D. 

Comptroner  of  &e  Cmency 

OMB  Number  155^-0070 

Form  Number  FFIBC  004. 

Type  of  Review:  Extension. 

Title:  Extensions  of  Credit  to  National 
Bank  Insiders  (12  CFR  part  31).      

Description:  12  CFR  part  31  and  FFIEC 
004  implement  statutes  that  require 
national  bank  insideza  to  report 
indebtedness  and  natioiial  banks  to 


Ro^ilar  /  VoL  54.  Na  149  /  FHday.  Aagmst  4.  IQW  /  Notteea mSS 


disclose  the  indebtednese  of  execative 
officers  aod  principal  stockfaolderB  to 
the  bank  or  its  oonespondent  banka. 

Respondeats:  ladividnais  or 
households.  Businesses  or  other  for- 
profit,  SaaJl  businesses  or 
orgamzatioDS. 

Estimated  Number  of  Respondents/ 
Recordke^ters:  53,300. 

Estimated  Burden  Hours  Per 
Response/Recordkeeper  7  aiinutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
13,788  hours. 

Clearance  Officer  John  Ference  (202) 
447-1177.  Comptroller  of  Ae  Currency. 
5th  Floor,  L'Enfant  Plaza.  Washington. 
DC  20219. 

OMB  Reviewer  Gary  Waxman  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 

LoislCIMUad. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  80-18242  Filed  8-3-89:  a-45  am] 

BILUNQ  CODE  4tia-»4l 


Public  information  CoUoction 
Requlramonta  Submitted  to  OMB  for 
Raviow 

Date:  July  31, 1989. 
The  Department  of  the  Treasury  has 


submitted  the  foUowiog  paUic 
infonnation  ooOectioB  requireBient(s)  to 
OMB  for  review  and  dearanoe  onder 
the  Paperwork  Redaction  Act  of  1980, 
Public  Law  96-511.  Copies  xA  tfie 
8ubmission(s)  may  be  obtmned  by 
calling  the  Treasury  Bureau  Qeannce 
Officer  listed.  Comments  regarding  this 
information  collection  ahould  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  die 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washii^ton.  DC  20220. 

Internal  Revenue  Sarvioa 

OMB  Number  1545-0123. 

Form  Number  IRS  Form  1120. 

Type  of  Review:  Revision. 

Title:  \JS.  Corporation  Income  Tax 
Return,  Capital  Gains  and  Losses, 
Computation  of  U.S.  Personal  Holding 
Company  Tax. 

Description:  Form  1120  is  used  by 
cotporatioRB  to  compute  Aeir  taxable 
income  and  tax  liability.  Schedule  D 
(Fona  1120)  is  used  by  corporations  to 
^port  gains  and  losses  frtxn  the  sale  of 
capital  assets.  Schedule  PH  (Form  1120) 
is  used  by  personal  holding  companies 
to  compote  their  tax  liability.  The  IRS 
uses  these  forms  to  determine  wfaedier 
corporations  have  correctly  computed 
their  tax  liability. 


AeajpomfeDtr  Fkrms,  BoiineaseB  or 
other  for-profit  Smafl  borinesaes  or 
oigamzattons. 

Estimated  Number  of  Respoadeuts/ 
Recordkeepers:  2462.931. 

Estimated  Burden  Hours  Per 
Response/Reomdkeeping: 
Recordkeeping  68  fan..  36  nin. 
Learning  alMwt  die  form  39  hia.,  10  Biin. 
Preparing  the  farm  60  hrs.,  55  nin. 
Copjring,  asseraUing,  and  aendmg  the 

form  to  IRS  8  hrs.,  2  min. 

Frequency  of  Response:  Annaally. 

Estimated  Total  Reporting  Burden: 
465,485,523  hours. 

OMB  Number  1545-0690. 

Form  Number  IRS  Form  1120-A, 
Sdiedule  D  (Fonn  1120),  and  Sdiedule 
PH  (Form  1120). 

Type  of  Review:  Revision. 

Title:  U.S.  Corporation  Short-Form 
Income  Tax  Return. 

Description:  Form  1120-A  is  used  by 
small  corporations,  those  with  less  than 
$500,000  of  income  and  assets,  to 
compute  their  taxable  income  and  tax 
liabilify.  The  IRS  uses  Form  112a-A  to 
determine  whether  ooTporati<»s  have 
correctly  computed  their  tax  liability. 

Respondents:  Faima,  Businesses  or 
other  for-profit  Small  businesses  or 
organizatians. 


1120-A 


SchedulaD 


PH 


Recordkeeping ...» «..«......«»«»»—.««.«., 

Learning  about  the  fomi- 

Pfepanng  Sie  lofm .».....»«.».«...... ».... „., 

Copying,  assembling,  and  sending  the  form  to 
IRS. 


43  hrs.,  17  fvUn. « 

23  his..  43  mm. 

42  hrt.,  13  vnivL ...... 

4hnw,  SOmia 


6  fw%^  2$  mifL . 
3  hn.,  29  inin. . 
6twi..a2niin.. 
4811*1-.. 


15  Ivs.,  47  nin. 
7hra,11  nin. 
9  ttfiL,  3B  Mifv 
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Estimated  Number  of  Respondents/ 
Recordkeepers:  ZSS,777. 

Estimated  Barden  Hours  Per 
Response: 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
32590,009  honrs. 

Clearance  Offica^  Garrick  %ear  (202) 
535-4297,  faitemal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Kfilo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Lois  K.  HoUaiid, 

Departmental  Reports  Management  Officer. 
[FR  Doc  89-18243  Filed  8-3-89;  8:45  am] 

BHJLJNa  CODE  M10-SS4I 
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Troaaury  Notoa,  Sorloa  AC-1991 

Washington.  July  27, 1989. 

The  Secretary  announced  on  July  26, 
1989,  that  the  interest  rate  on  the  notes 
designated  Series  AC-1991,  decscribed 
in  Department  Circular — Public  Debt 
Series— Na  20-89  dated  July  20, 1989, 
will  be  7%  percent  Interest  on  the  notes 
will  be  payable  at  the  rate  of  7%  percent 
per  annum. 

Gerald  Muphy 

Fiscal  Assistant  Secretary, 

[FR  Doc.  89-18217  Filed  8-3-89;  8:45  am] 

BNJjaa  CODE  4t10-01-M 


[Number  107-04] 

Tha  Ganoral  Counaai 

Date:  July  2S,  M88 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  IVeastuy,  includiog 
authority  vested  in  me  by  31  U.S.C. 
321(b).  it  is  ordered  that 

1.  The  Department  has  a  General 
Counsel,  who,  pursuant  to  31  U.S.C 
301(f)(1).  is  the  chief  law  officer  of  the 
Department  The  General  Cotmsel  is  the 
final  legal  authority  within  fbe 
Depculment  and,  as  such,  has  the 
authority  to  participate  in  and  decide 
any  legal  matter  within  the  Department 
The  General  Counsel  is  the  head  of  and 
supervises  the  Legal  Division,  which 
constitutes  the  consolidated  legal  staff 
of  the  Department  All  attorneys  whose 
duties  include  providing  legal  advice  to 
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officials  in  any  office  or  bureau  of  the 
Department  shall  be  part  of  the  Legal 
Division  under  the  supervision  of  tihe 
General  Counsel. 

2.  The  General  Counsel  provides  legal 
advice  to  the  Secretary  of  the  Treasury, 
the  Deputy  Secretary,  the  Under 
Secretaries,  the  Assistant  Secretaries 
and  to  all  offices  and  bureaus  of  the 
Department  on  any  matter  that  may 
arise  within  the  Department  The 
following  are  also  included  in  the 
functions  of  the  General  Coimsel: 

a.  Considers  the  legal  problems 
relating  to  Department  management, 
government  financial  operations,  the 
pubUc  debt,  the  revenue  and  customs 
laws,  international  and  domestic 
economic  monetary  and  financial 
affairs,  and  law  enforcement  activities; 

b.  Coordinates  the  Department's 
position  in  litigation; 

c.  Reviews  ttie  Department's 
regulations  for  legal  sufficiency; 

d.  Operates  the  Department's  ethics 
program  and  counsels  the  Department's 
officers  and  employees  on  conflicts  of 
interest  and  ethics  matters; 

e.  Coordinates  and  assists  in  the 
prepwation  of  certain  legislative  reports 
to  the  Congress  and  the  Office  of 
Management  and  Budget,  and  the 
Department's  annual  legislative 
program; 

f.  Considers  appeals  to  the  Secretary 
in  administrative  matters  where  so 
designated;  and 

g.  Performs  such  other  tasks  as  the 
Secretary  may  direct 

3.  In  performing  these  functions  and 
services,  the  General  Counsel  operates 
principally  through  and  supervises  a 
Deputy  General  Counsel  the  Assistant 
General  Counsel  (including  the 
Assistant  General  Counsel  who  is  the 
Chief  Coimsel  of  the  Internal  Revenue 
Service),  the  Counselor  to  the  General 
Counsel,  the  Tax  Legislative  Counsel, 
the  Intemadonal  Tax  Counsel,  the  Chief 
Counsel  of  the  Office  of  the  Comptroller 
of  the  Currency,  and  the  Counsel  to  the 
Inspector  General  Each  of  the  officials 
listed  in  this  paragraph  shall  be 
responsible  for  referring  to  die  General 
Counsel  any  matter  on  which  action 
would  ^propriately  be  taken  by  the 
General  Counsel 

4.  The  General  Counsel  is  hereby 
delegated  authnity  to  determine  the 
structural  and  functional  organisation  of 
the  Legal  Division  and  to  establish  the 
policies,  procedures  and  standards 
governing  its  functioning. 

5.  The  Legal  Division  shall  continue  to 
be  a  bureau  wittiin  the  Department  for 


purposes  of  appointment  and 
administration  of  personnel  the  labor 
management  relations  program,  and  the 
ethics  program.  The  General  Counsel 
with  the  concurrence  of  the  Assistant 
Secretary  of  the  Treasury 
(Management],  may  determine  that  the 
Legal  Division  shall  operate  with  other 
authorities  and  responsibilities  of  a 
bureau. 

Nicholas  F.  Brady, 
Secretary  of  the  Treasury. 
[FR  Doc.  89-18293  Filed  8-3-89;  8:45  am] 

BILUNO  CODE  4aiO-2S-« 


[Number  101-05] 

Reporting  Relationetiips  and 
Supervision  of  Offlciala,  Offices  and 
Bureaus,  Delegation  of  Certain 
Authority,  and  Order  of  Succession 

Date:  July  25. 1989. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  the  Treasury,  including 
the  authority  vested  in  me  by  31  U.S.C. 
321(b],  it  is  ordered  that 

1.  The  Deputy  Secretary  shall  report 
direcdy  to  the  Secretary. 

2.  The  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary  shall  report  direcdy  to  the 
Secretary,  except  that  with  respect  to 
supervision  of  the  Bcecutive  Secretariat 
the  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary  shall  report  through  the 
Deputy  Secretary  to  the  Secretary. 

3.  The  following  officials  shall  report 
through  the  Deputy  Secretary  to  the 
Secretary  and  shall  exercise  supervision 
over  those  officers  and  organizational 
entities  set  forth  on  the  attached 
organizational  chart 

Under  Secretary  (International  Affairs] 

Under  Secretary  (Finance) 

General  Counsel 

Assistant  Secretary  (Enforcement) 

Assistant  Secretary  (Legislative  ^airs) 

Assistant  Secretary  (Management) 

Assistant  Secretary  (Public  Affairs  and 

Public  Liaison) 
Assistant  Secretary  (Tax  Policy] 
Inspector  General 
Treasurer  of  the  United  States 
Comptroller  of  the  Currency 
Commissioner  of  Intemal  Revenue 

4.  The  Tax  Legislative  Counsel  and 
International  Tax  Counsel  provide 
counsel  direcdy  to  be  Assistant 
Secretary  (Tax  Policy),  but  are 
supervised  by  the  General  Counsel  as 
part  of  the  Department's  Legal  Divi^on. 


5.  The  Deputy  Secretary  is  authorized, 
in  that  official's  own  capacity  and  that 
official's  own  tide,  to  perform  any 
functions  the  Secretary  is  authorized  to 
perform  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  would  appropriately  be 
taken  by  the  Secretary. 

6.  The  Under  Secretaries,  the  General 
Counsel,  and  the  Assistant  Secretaries 
are  authorized  to  perform  any  functions 
the  Secretary  is  authorized  to  perform. 
Each  of  these  officials  will  ordinarily 
perform  under  this  authority  only 
functions  which  arise  out  of,  relate  to,  or 
concern  the  activities  or  functions  of,  or 
the  laws  administered  by  or  relating  to. 
the  bureaus,  offices,  or  other 
organizational  imits  over  which  the 
incumbent  has  supervision.  Each  of 
these  officials  shall  perform  under  this 
authority  in  their  own  capacity  and  their 
own  tide  and  shall  be  responsible  for 
referring  to  the  Secretary  any  matter  on 
which  action  woidd  appropriately  be 
taken  by  the  Secretary.  Any  action 
heretofore  taken  by  the  Deputy 
Secretary  or  any  of  these  officials  in  the 
incumbent's  own  tide  is  hereby  affirmed 
and  ratified  as  the  action  of  the 
Secretary. 

7.  The  following  officials  shall,  in  the 
order  of  succession  indicated,  act  as 
Secretary  of  the  Treasury  in  case  of  the 
death,  resignation,  absence  or  sickness 
of  the  Secretary  and  other  officers 
succeeding  the  inciunbent  until  a 
successor  is  appointed,  or  untU  the 
absence  or  siduiess  shall  cease: 

a.  Deputy  Secretary; 

b.  Under  Secretary  (International 
Affairs); 

c.  Under  Secretary  (Finance); 

d.  Assistant  Secretary  (Policy 
Management)  and  Counselor  to  the 
Secretary; 

e.  General  Counsel  and 

f.  Assistant  Secretaries,  appointed  by 
the  President  with  Senate  confirmation, 
in  the  order  designated  by  the  Secretary. 

8.  Treasury  Order  101-05, 
"Supervision  of  Offices  and  Bureaus, 
Delegation  of  Certain  authority,  and 
Order  of  Succession  in  the  Department 
of  the  Treasury."  dated  February  17, 
1987.  is  superseded  as  of  this  date.  To 
the  extent  that  any  provision  of  any 
other  Order  of  the  Departm«it  is 
inconsistent  with  any  provision  of  this 
Order,  the  provisions  of  this  Order  shall 
govern. 

NkdwUsF.Bndy.      .     i 
Secretary  of  the  Treasury} 
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Intomal  Rcvwum  Sarvica 

Tax  Coanaaling  for  tha  EMarty  (TCE) 
Program;  Corractkm  to  Application 
Packagaa 

AOENCvr  Internal  Revenue  Service, 
Treasury. 

ACnOfe  Correction  to  TCE  application 
packages. 

summary:  This  document  provides 
notice  of  a  correction  to  the  Application 
Packages  for  the  1990  Tax  Counseling 
for  the  Elderly  (TCE]  nogram 

Correction:  Representatives  of 
organizations  who  requested 
Application  Packages  for  the  1990  Tax 
Counseling  for  the  Elderly  (TCE) 
Program  from  the  Internal  Revenue 
Service,  are  hereby  notified  that  the 
following  correction  should  be  made  to 
the  packages  that  they  receive  from  the 
IRS.  Under  Program  Requirements, 
Subpart  120(s],  Page  3,  die  text  should 
read:  "(s)  Non-profit  organization.  An 
organization  which  meets  the  criteria  of 
an  exempt  organization  under  section 
501  of  the  Internal  Revenue  Code  (and 
which  is  not  otherwise  prohibited  from 
being  a  sponsor  by  these  program 
guidelines)."  The  detidline  for  submitting 
an  application  package  to  the  IRS  for  the 
1990  Tax  Counseling  for  the  Elderly 
(TCE)  Program  remains  September  1, 
1989. 

ADDRESSES:  Application  Packages  may 
be  requested  by  contacting:  Program 
Manager,  Tax  Counseling  for  the  Elderly 
Program,  Internal  Revenue  Service, 
Volunteer  and  Education  Programs 
Branch  (T:T:VE),  1111  Constitution 
Avenue  NW.,  Room  7215,  Washington, 
DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Roy  Johnson,  Volunteer  and 
Education  Programs  Branch,  (T:T:VE), 
Room  7215,  Internal  Revenue  Service, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

The  non-toll-free  telephone  number  is: 
(202)  566-4904. 

Neil  Patton, 

Chief,  Volunteer  and  Education  Programs 
Branch. 

[FR  Doc.  89-18175  Filed  8-3-89;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Cutturally  Significant  Objects  Importad 
forExtill)ltion;  Datarmlnation 

Notice  is  hereby  given  of  the  following 
determinatfoa*  Pursuant  to  the  authority 


vested  in  me  by  the  act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978],  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Frederic  Edwin 
Church"  (see  list ')  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultiual  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  National  Gallery  of  Art  in 
Washington,  DC.  be^nning  on  or  about 
October  8, 1989,  to  cm  ot  about  Jmiuary 
28, 1990,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  publi^ed  in  the  Federal 
Register. 

Dated] 
R.  Wallacfl  Stuart. 

Acting  General  Counsel. 

[FR  Doc.  89-18207  Filed  8-3-89;  8:45  am] 
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DEPARTMENT  OF  TETERANS 
AFFAIRS 

Information  Collect  on  Undar  Offiea  of 
Managamant  and  Budget  Review 

aqency:  Department  of  Veterans 

Affairs.  j 


c  notice  of  this  de 
I  to  be  publidied  i 

:  July  28, 1989.1 
ice  Stuart.       I 


action:  Notice. 


The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  t^  provisions  of  the 
Paperwork  Reduction  Act  (44  U3.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  agency 
responsible  for  sponsoring  the 
information  collection;  (2)  the  title  of  the 
information  collection;  (3)  the 
Department  form  number(s).  if 
applicable;  (4)  a  description  of  the  need 
and  its  use;  (5)  frequency  of  the 
information  collection,  if  applicable;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  responses;  (8)  an  estimate  of  the  total 
number  of  hourB  netded  to  complete  the 
information  collection;  and  (9)  an 
indication  of  whether  section  3504(h]  of 
Public  Law  96-511  applies. 


■  A  copy  of  thii  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  OfTice  of  the 
General  Comnei  of  USIA.  The  telephone  mmber  is 
202/485-7979,  and  the  adAresa  ij  Room  TOa  U.S. 
Information  Agency.  301  Fourth  Street  SW.. 
Washington.  DC  20S47. 


ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration,  (203C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW.,  Washington,  DC 
20503,  (202)  395-7310.  Please  do  not  send 
applications  for  benefits  to  the  above 
addressees. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated  July  28, 1989. 

By  dii«ction  of  the  Secretary. 

Frank  E.  Lalley, 

Director,  Office  of  Information  Management 
and  Statistics. 

Extension 

1.  Veterans  Benefits  Administration 

2.  Income-Net  Worth  and  Employment 
Statement  (In  Support  of  Claim  for  Total 
Disability  Benefits) 

3.  VA  Form  21-527     | 

4.  This  form  is  used  to  obtain  income, 
net  worth  and  employment  information 
if  the  information  of  reoord  is 
incomplete,  obsolete,  inaccurate,  or 
insufficiently  detailed.  This  information 
is  used  to  determine  eligibility  and 
benefit  rates  for  veteraas'  disability 
pension  benefits. 

5.  On  occasion 

6.  Individuals  or  households 
7. 104,440  responses. 

8.  (Hie  hour 

9.  Not  applicable 

1.  Veterans  Benefits  Administration 

2.  Request  for  Details  of  Expenses 

3.  VA  Form  21-8049 

4.  This  form  is  used  to  obtain 
information  concerning  a  claimant's 
deductible  expenses  and/or  commercial 
life  insurance  proceeds  received  in  order 
to  determine  entitlement  to  benefits. 

5.  On  occasion 

6.  Individuals  or  households 
7. 22,800  responses. 

8.  V*  hour 

9.  Not  applicable 
[FR  Doc.  89-18228  Filed  B-d-89;  8:45  am] 
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contains  notices  of  meetings  published 
under  the  "Govemment  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  of  Agenda  Item  From  August 
2nd  Open  Meeting 

August  1, 1989. 

The  following  items  have  been  deleted 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  August  2, 1989. 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  July  26. 1989. 

Agenda,  Item  No.,  and  Subject 

General— 2— Title:  Further  Studies  on  the 
Availability  of  Spectrum  Advanced 
Television.  Sununary:  The  Commission  will 
consider  an  interim  report  describing 
further  studies  conducted  by  the  Office  of 
Engineering  and  Technology  on  the 
availability  of  spectrum  for  advanced 
television. 

Mass  Media— 1— Title:  Advanced  Television 
Systems  and  Their  impact  on  the  Existing 
Television  Broadcast  Service;  Review  of 
technical  and  Operational  Requirements  of 
Part  73-E  Reevaluation  of  the  UHF 
Television  Channel  and  Distant  Separation 
Requirements  of  part  73  of  the 
Commission's  Riiles.  Summary:  The 
Commission  will  consider  a  Policy 
Statement  and  second  Further  Notice  of 
Inquiry  concerning  the  policy,  economic 
legal  and  technical  issues  related  to  the 
introduction  of  advanced  television 
technologies. 

Additional  information  concerning 
these  items  may  be  obtahied  from  Sarah 
Lawrence,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued:  August  1, 1989. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

[FR  Doc  89-18356  Filed  8-2-89;  10:28  am] 
saxim  coos  67i2-»-«i 

NATIONAL  COUNat  ON  THE  HANDICAPPED 

Quarterly  Meeting 

agency:  National  Council  on  Disability. 
action:  Notice  of  meeting. 
summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Council  on  Disability.  This  notice  also 
describes  the  functions  of  the  Council. 
Notice  of  this  meeting  is  required  under 
section  522(b)(10)  of  the  "Govemment  in 
Sunshine  Act"  (Public  Law  94-409). 


DATES: 

Aug.  7, 1989, 9:00  a.m.  to  5K)0  p.m. 
Aug.  8. 1989, 9H)0  a.m.  to  5:00  p.m 
Aug.  9. 1989, 9:00  a.m.  to  5:00  p.m. 
Aug.  10, 1989, 9:00  a.m.  to  5:00  p.m. 
Aug.  11, 1989, 9:00  a.m.  to  5:00  p.m. 

location:  Omni  Hotel,  San  Diego, 
California. 

FOR  FURTHER  information  CONTACR 

National  Council  on  Disability,  800 
Independence  Avenue,  SW.,  Suite  814, 
Washington,  DC  20591,  (202)  267-3846, 
TDD:  (202)  267-3232. 

The  National  Council  on  Disability  is 
an  independent  Federal  agency 
comprised  of  15  members  appointed  by 
the  President  of  the  United  States  and 
confirmed  by  the  Senate.  Established  by 
the  95th  Congress  in  Title  IV  of  the 
Rehabilitation  Act  of  1973  (as  amended 
by  Public  Law  No.  95-602  in  1978),  the 
Council  was  initially  an  advisory  board 
within  the  Department  of  Education.  In 
1984,  however,  the  Council  was 
transformed  into  an  independent  agency 
by  the  Rehabilitation  Act  Amendments 
of  1984  (Public  Law  No.  98-221). 

The  Council  is  charged  with  reviewing 
all  laws,  programs,  and  policies  of  the 
Federal  Govemment  affecting  disabled 
individuals  and  making  such 
recommendations  as  it  deems  necessary 
to  the  President,  the  Congress,  the 
Secretary  of  the  Department  of 
Education,  the  Commissioner  of  the 
Rehabilitation  Services  Administration, 
and  the  Director  of  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR). 

The  meeting  of  the  Council  shall  be 
open  to  the  Public.  The  proposed  agenda 
includes: 

Report  from  the  Chairperson  and  Executive 

Committee 
Update  on  Education  Study 

Committee  Meetings 

Education 

Personal  Assistance 

Communications 

NEIRR 

Employment 

Family  Conference 
NCD  Planning  Session 
Committee  Reports 
Update  on  Prevention  Initiative 
Unfinished  Business 
New  Business 
Announcements 

National  Conference  for  FamiUes  of  Persons 
With  Disabilities:  A  Family  Affair — 
August  9-12, 1989 


Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  after 
the  meeting  for  public  inspection  at  the 
National  Council  on  Disability. 

Signed  at  Washington,  DC  on  July  31, 1989. 
Etfad  0.  Biiggs. 
Deputy  Director. 

[FR  Doc.  89-18407  Filed  8-2-89;  1:24  pm] 
BiLUNQ  COOE  M20-eS4l 

POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Govemment  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  that  it 
intends  to  hold  a  meeting  at  8:30  a.m.  on 
Tuesday,  August  15. 1989,  in  San 
Francisco,  Califomia.  The  meeting  is 
open  to  the  public  and  will  be  held  in 
the  Elizabethan  Room,  C  and  D,  at  the 
Westin  St.  Francis  Hotel,  Union  Square. 
335  Powell  Street.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should  be 
addressed  to  the  Secretary  of  the  Board, 
David  F.  Harris,  at  (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  August  14, 1989,  but 
it  is  not  open  to  the  public.  It  will  consist 
entirely  of  briefings,  the  agenda  item  on 
capital  investment  noted  in  54  FR  30972. 
July  25. 1989.  having  been  deleted. 

Agenda 

Tuesday  Session  (St  Francis  Hotel) 
August  15—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  July  10- 
11, 1989. 

2.  Remarics  of  the  Postmaster  General. 

3.  Western  Region  Overview.  Qoseph  R. 
Caraveo,  Regional  Postmaster  General, 
Western  Region] 

4.  Quarterly  Report  on  Financial 
Performance.  (Comer  S.  Coppie.  Senior 
Assistant  Postmaster  General,  Finance 
Group) 

6.  Quarterly  Report  on  Service 
Performance.  (Ann  McK.  Robinson, 
Consumer  Advocate) 

6.  Report  on  EEO/ Affirmative  Action 
Programs  in  the  San  Francisco  Division. 
(Dallas  W.  Keck,  Field  Division  Manager/ 
Postmaster,  San  Francisco  Division) 

7.  Tentative  Agenda  for  September  11-12, 
1989,  meeting  in  Washington,  DC. 

David  F.  Harris. 

Secretary. 

[FR  Doc.  89-18427  Filed  8-2-89;  1:59  pm] 
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SECURITIES  AND  EXCHANOE  C0«MI88K>N 

Notice  is  hereby  given,  porsuant  to  the 
provisions  of  the  Government  in  the 
Sunchine  Act.  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  August  7, 1989. 

A  closed  meeting  will  be  held  on 
Tuesday,  August  S,  1989.  at  2M  p.m. 

The  Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secrettuies 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present. 


The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)(4).  (8).  OKA)  and  (10)  and  17 
CFR  200.402(a)(4),  (8),  (9)(i)  and  (10), 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items  listed 
for  the  closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
8, 1989,  at  2:30  p.m.,  will  be: 

Settlement  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  natwe. 


\ 


InstitnQrai  of  injunctive  actioBS. 
Settlement  of  administtative  proceedings  of 
an  enforcement  nature. 
Formal  order  of  investigation. 
Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barabara 
Green  at  (202)  272-2000. 

Dated:  August  1, 1989. 
Jonathan  G.  Katz,  I 

Secretary. 

[FR  Doc.  89-18435  Filed  fr-2-89;  3:08  pm] 
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Corrections 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
Issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  90643-9143] 
RIN  0648-AC34 

King  and  Tanner  Crab  Fistieries  in  ttw 
Bering  Sea/ Aleutian  islands 

Correction 

In  notice  docimient  89-10236  beginning 
on  page  29080  in  the  issue  of  Tuesday, 
July  11, 1989.  make  the  following 
corrections: 

1.  On  page  29080,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
third  line  from  the  bottom,  "(AD&G)" 
should  read  "(ADF&G)". 

2.  On  the  same  page,  in  the  third 
column,  in  the  second  complete 
paragraph,  in  the  first  line  "minimum" 
should  read  "maximum". 

3.  On  page  29082.  in  the  second 
column,  the  second  "Comment"  should 
be  removed. 


4.  On  page  29084,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
third  line,  "not"  should  read  "nor". 

BHXINO  CODE  1S0S-01-O 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Textile  and  Apparel  Categories  With 
Harmonized  Tariff  Schedule  of  the 
United  States  Annotated;  Changes  to 
the  1989  Correlation 

Correction 

In  notice  dociunent  89-15581  beginning 
on  page  27924  in  the  issue  of  Monday, 
July  3, 1989,  make  the  following 
corrections: 

1.  On  page  27925,  in  the  table,  under 
"Changes  to  the  1989  correlation,"  the 
third  entry  in  Category  359  should  read 
"Add  6203.42.2005-men's  or  boys'  bib 
and  brace  overalls,  insulated  for  cold 
weather  protection". 

2.  On  page  27926,  in  the  table,  under 
"Changes  to  the  1989  correlation,"  in  the 
last  entry  in  Category  631, 
"6116.00.3025"  should  read 
"6216.00.3025". 

3.  On  the  same  page,  in  the  table, 
under  the  same  heading,  in  the  last  entry 
in  Category  633.  "6103"  should  read 
"6203". 

BHXING  CODE  1S0S-01-O 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  203, 208, 209, 212, 213, 
214,  215,  216,  217,  219,  222,  223,  236, 
242, 245, 252, 253,  and  271 

[Defense  Acquisition  Circular  (DAC)  88-10] 

Department  of  Defense,  Federal 
Acquisition  Regulation  Supplement; 
Regulatory  and  Miscellaneous 
AmeiKlments 

Correction 

In  rule  document  89-17183  beginning 
on  page  30738  in  the  issue  of  Monday, 
July  24. 1989,  make  the  following 
correction: 

On  page  30738.  in  the  third  column, 
the  heading  directly  above  the  fifth  full 
paragraph  should  read  "DAC  88-10,  Item 

vr. 

BHXINO  CODE  1SOS41-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  TrilM 

Correction 

In  notice  document  89-16994  beginning 
on  page  30474  in  the  issue  of  Thursday, 
July  20, 1989,  make  the  following 
correction: 

On  the  same  page,  in  the  Ist  column, 
in  the  2nd  paragraph,  in  the  11th  line. 
"July"  should  read  "June". 

BNJJNG  CODE  1SOS-01-0 
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RAILROAD  IIETIREMENT  BOARD 

20  CFR  Pwts  20t,  220, 230,  and  260 
RIN  3320-AA01 

Determining  DisaMltty 

AQeNCV:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 


n  The  Railroad  Retirement 
Board  (Board]  hereby  proposes  to 
amend  its  regulations  covering 
determinations  of  disability  as  provided 
for  in  the  Railroad  Retirement  Act  of 
1974  (Act).  This  part  wi^ll  replace  Part 
208  and  St  230.3  and  230.4  of  chapter  D. 
and  amend  §  260.1  of  chapter  n.  The 
Board's  present  regulations  concerning 
disability  determinations  were 
promulgated  under  the  Railroad 
Retirement  Act  of  1937,  and  no  longer 
adequately  describe  the  process  by 
which  the  Board  makes  disability 
determinations  as  provided  for  in  the 
Act  Consequently,  these  regulations 
have  been  totally  revised. 
OATi:  Comments  must  be  received  by 
the  Seovtary  to  the  Bo€ud  on  or  before 
October  3. 1969. 

ADomw;  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  North 
Rush  Street  Chicago,  Illinois  60611. 

ran  RNITHCR  INTOMiATION  CONTACT: 

Grace  Koester,  Director  of  Hearings  and 
Appeals,  Railroad  Retirement  Board,  844 
North  Rush  Street  Chicago,  Illinois 
60611,  telephone  312-751-4790. 
sumninfTARV  mpomiATioN:  These 
proposed  regulations  provide  rules  for 
the  three  types  of  disability  decisions 
made  by  the  Board:  namely, 
occupational  disability,  disability  for 
any  regular  employment  and  disability 
as  defined  in  the  Social  Security  Act  In 
general,  the  proposed  regulations 
provide  for  a  sequential  method  of 
evaluating  disability  which  initiedly 
takes  into  consideration  all  medical 
evidence  and  then  proceeds  to  consider 
such  vocational  factors  as  age, 
education  and  work  experience.  In  this 
regard  many  of  the  proposed  regulations 
parallel  the  regulations  of  the  Social 
Security  Administration  found  in 
Subpart  P,  Part  404,  of  Tide  20 
(Determining  Disability  and  Blindness]. 
This  is  because  courts  have  held  that 
"regular  employment"  as  that  term  is 
used  in  the  Act  has  the  same  meaning  as 
the  term  "substantial  gainful  activity"  as 
that  term  is  used  in  the  Social  Security 
Act  See,  for  example,  Peppers  v. 
Railroad  Retirement  Board,  728  F.  2d 
404  (7th  Cir.,  1984].  The  proposed 
regulations  also  include  the 
requirements  set  forth  in  the  recent 
proposed  regulations  of  the  Social 


Security  Adminisb'ation  dealing  with 
consultative  examinations.  See  52  FR 
13014-13031.  These  proposed  regulations 
also  provide  for  trial  work  periods 
during  which  disabled  individuals  may 
attempt  to  work  without  jeopardizing 
loss  of  any  disability  benefits.  Finally, 
the  proposed  rules  provide  a  procedure 
which  must  be  followed  before 
disability  benefits  may  be  terminated. 
Proposed  Part  220  is  divided  into  15 
Subparts,  A  through  O. 

Subpart  A,  General  (S§  220.1  through 
220.3],  is  introductory  in  nature  and  sets 
forth  the  three  types  of  disability 
decisions,  described  above,  made  by  the 
Board. 

Subpart  B,  General  Definition  of 
Terms  Used  in  This  Part  (5  220.5). 
defines  certain  terms  used  throughout 
Part  220. 

Subpart  C,  Disability  Under  the 
Railroad  Retirement  Act  for  Work  in 
Regular  Occupation  (S  9  220.10  through 
220.21),  sets  forth  the  requirements 
which  an  employee  must  meet  to  receive 
a  disability  annuity  because  of  his  or  her 
inability  to  work  in  his  or  her  regular 
occupation.  Proposed  9  220.10  provides 
that  in  order  to  receive  this  annuity  an 
employee  must  be  imable  to  engage  in 
his  or  her  regular  occupation  (defined  in 
9  220.11)  because  of  a  permanent 
physical  or  mental  oondition.  Proposed 
9  220.13  describes  the  process  by  which 
the  Board  evaluates  claims  for  this  type 
of  disability  annuity.  Generally 
speaking,  if  an  employer  does  not  allow 
an  employee  to  continue  working  for 
medical  reasons  he  or  she  will  be  foimd 
disabled  for  his  or  her  occupation. 
However,  the  Board  may  find  the 
employee  disabled  or  not  disabled 
regardless  of  the  employer's  findings  by 
evaluating  his  or  hef  impairments 
against  the  requirements  of  his  or  her 
job. 

Subpart  D,  Disability  Under  the 
Railroad  Retirement  Act  for  Any 
Regular  Employment  (99  220.25  through 
220.30],  sets  forth  the  requirements 
which  an  employee,  child,  widow(er) 
must  meet  in  order  to  receive  an  annuity 
because  he  or  she  is  disabled  for  any 
regular  employment  Proposed  9  220.26 
provides  that  in  order  to  receive  such  an 
annuity  the  claimant  must  show  that  he 
or  she  is  unable  to  engage  in  any 
substantial  gainful  activity  because  of  a 
permanent  physical  or  mental  condition. 

Subpart  E,  Disability  Determination 
Governed  by  the  Regulations  of  the 
Social  Security  Administration 
(99  220.35  through  220.39),  describes 
when  the  Board  has  authority  to 
determine  when  someone  is  disabled  as 
that  term  is  defined  in  the  Social 
Security  Act.  Such  determinations  are 
made  by  the  Board  where  they  may 


increase  an  individual's  annuity  under 
the  Act  or  provide  for  Medicare 
coverage  prior  to  the  age  of  65.  In 
addition,  in  order  to  pay  a  disability 
annuity  to  a  surviving  cBvorced  spouse 
or  remarried  widow(er)  he  or  she  must 
be  found  disabled  under  the  Social 
Security  Act  (proposed  9  220.39).  This 
subpart  emphasizes  that  in  making  the 
determinations  described  therein  the 
Board  follows  Subpart  P,  Part  404,  of 
Tide  20  of  the  Code  of  Federal 
Regulations  and  not  the  regulations  in 
this  part. 

Subpart  F,  Evidence  of  Disability 
(99  220.45  through  220.46),  describes 
what  type  of  evidence  the  Board 
considers  in  making  disability 
determinations. 

Subpart  G,  Consultative  Examinations 
(99  220.50  through  220.04],  describes  tiie 
process  the  Board  follows  for  developing 
medical  evidence  in  a  (fisability  claim. 
The  proposed  regulations  make  dear 
that  the  Board  will  request  and  make 
every  reasonable  effort  to  obtain 
medical  evidence  from  the  claimant's 
treating  sources.  The  proposed 
regulations  also  describe  when  the 
Board  will  require  a  claimant  to  take  a 
medical  examination  at  the  Board's 
expense  in  order  to  assist  the  Board  in 
making  the  disability  determination. 

Subpart  H,  Evaluation  of  Disability 
(9  9  220.100  through  220.105),  describes 
the  process  which  the  Boarid  proposes  to 
use  in  determining  whether  one  is 
unable  to  engage  in  any  regular 
employment  because  of  a  disability.  In 
general,  die  proposed  process  parallels 
that  as  provided  for  in  the  Social 
Security  Administration  Regulations: 
Subpart  P  of  Part  404  of  Tide  20.  Under 
this  process  if  a  claimaot's  impairments 
are  not  severe  enough  to  merit  a  rating 
of  disability  on  the  medical  evidence 
alone,  the  Board  will  look  to  see  if  the 
claimant  can  do  his  or  her  past  relevant 
work.  If  he  or  she  cannot,  then  the  Board 
will  determine  whether  the  individual 
can  do  any  other  work.  Proposed 
9  220.101  also  describes  the  additional 
considerations  the  Board  will  use  when 
evaluating  any  mental  impairmentls]  a 
claimant  may  have. 

Subpart  I,  Medical  Considerations 
(99220.110  du-ough  220.115).  describes  a 
listing  of  medical  impairments  which  are 
found  at  Appendix  1  of  the  proposed 
regulations.  If  a  claimant  has  an 
impairment  which,  based  upon  medical 
findings,  is  identical  or  medically 
equivalent  to  one  listed  in  Appendix  1, 
he  or  she  is  considered  to  be  unable  to 
engage  in  any  regular  employment 
unless  he  or  she  is  actually  working. 
Proposed  9  220.113  describes  medical 
findings  as  consisting  of  symptoms. 
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signs  and  laboratory  findings.  Proposed 
9  220.114  provides  ^at  an  individual 
will  not  be  found  to  be  disabled  based 
upon  his  or  her  own  description  of  his  or 
her  symptoms  unless  medical  signs  or 
laboratory  findings  show  an  impairment 
that  could  reasonably  be  expected  to 
produce  those  symptoms.  Proposed 
9  220.115  describes  when  the  Board  will 
deny  an  application  for  a  disability 
annuity  or  stop  paying  a  disability 
annuity  because  the  claimant  fails  to 
follow  prescribed  treatment 

Subpart/,  Residual  Functional 
Capacity  (99  220.120  Uirough  220.121). 
describes  how  the  Board  determines 
what  an  individual  can  do  despite 
limitations  because  of  physical  or 
mental  impairments.  When  an 
individual  cannot  be  found  disabled, 
either  occupationally  or  for  any  regular 
employment  based  upon  medical 
consideration  alone,  die  residual 
functional  capacity  determination  is  a 
threshold  step  in  determining  what  if 
any,  other  type  of  work  the  claimant  can 
do.  This  determination  will  include  a 
consideration  of  what  the  claimant's 
treating  physicians  have  stated  the 
claimant  can  do. 

Subpart  K,  Vocational  Considerations 
(99  220.125  dirough  220.134),  applies  only 
to  claimants  who  claim  they  are 
disabled  for  any  regular  employment 
When  the  Board  cannot  decide  whether 
such  a  claimant  is  disabled  based  upon 
medical  evidence  alone,  it  then  makes  a 
residual  functional  capacity 
determination  as  provided  in  Subpart  J. 
If  based  upon  this  determination  it  is 
found  that  a  claimant  cannot  do  work 
similar  to  that  which  he  has  done  in  the 
past  then  the  Board  applies  the 
vocational  considerations  in  this 
subpart  to  determine  whether  an 
individual  can  do  any  other  type  of  work 
which  exists  in  the  national  economy. 
Proposed  9  220.129  describes  the  effect 
of  an  individual's  educational 
background  on  this  type  of  disability 
determination.  Proposed  9  220.130 
describes  the  impact  of  an  individual's 
past  work  experience  upon  this  type  of 
disability  determination.  Proposed 
9  220.131  defines  work  which  exists  in 
the  national  economy  and  how  the 
Board  determines  the  existence  of  such 
work.  Proposed  9  220.133  describes  how 
in  evaluating  an  individual's  past  work 
it  is  categorized  as  unskilled,  semi- 
skilled or  skilled  with  or  without  skills 
transferable.  Proposed  9  220.134 
describes  the  listing  of  medical- 
vocational  guidelines  found  in  Appendix 
2  of  this  proposed  part  These  rules  set 
forth  combinations  of  residual 
functional  capacity,  described  in  terms 
of  physical  exertion  (proposed 


9  220.132).  age,  education  and  previous 
woric  experience.  After  each 
combination  there  is  an  indicated 
decision  of  disabled  or  not  disabled. 
Thus,  for  example,  rule  9  201.01  provides 
that  an  individual  who  has  the  residual 
functional  capacity  to  do  sedentary 
woik  (proposed  9  220.132(a))  who  is  of 
advanced  age  (proposed  9  220.128(d)), 
and  whose  previous  work  experience  is 
unskilled  (proposed  9  22ai33(b]]  is 
found  disabled.  However,  if  the  same 
individual  has  transferable  skills 
(proposed  9  220.133(e))  he  or  she  would 
be  found  not  disabled  under  rule  201.03. 
These  rules  only  apply  if  all  the  findings 
of  fact  about  the  claimant's  vocational 
factors  and  the  residual  functional 
capacity  meet  the  profile  set  forth  in  the 
rule.  If  die  rule  applies,  the  decision  as 
to  whether  one  is  disabled  or  not  is 
governed  by  the  rule  (proposed 
9  220.134(c)). 

Subpart  L,  Substantial  Gainful 
Activity  (99  220.140  dirough  220.145], 
defines  substantial  gainful  activity. 
Under  proposed  9  220.141  substantial 
gainful  activity  is  work  which  involves 
significant  physical  or  mental  activity 
and  which  an  individual  does  for  pay  or 
profit  As  noted  in  proposed  Subpart  O, 
an  individual  must  be  found  unable  to 
do  substantial  gainful  activity  in  order 
to  receive  an  annuity  based  upon  his  or 
her  inability  to  engage  in  any  regidar 
employment  Proposed  9  220.143 
describes  how  the  amount  of  an 
individual's  earnings  may  create  a 
presumption  as  to  whether  or  not  such 
person  is  engaging  in  substantial  gainful 
activity.  Proposed  9  220.144  describes 
how  the  Board  evaluates  a  self- 
employed  individual  to  determine  if  he 
or  she  is  engaging  in  substantial  gainful 
activity.  Proposed  9  220.145  describes 
how  the  Board  takes  into  consideration 
impairment-related  work  expenses,  such 
as  wheel  chairs,  prosthetic  devices, 
braille  typewriters,  in  deterr.  iiiing  an 
individued's  earnings  when  applying 
9220.143. 

Subpart  M,  Disability  Annuity 
Earnings  Restrictions  (99  220.160 
through  220.164),  describes  the  effect  of 
earnings  upon  an  employee  receiving  a 
disability  annuity,  whether  occupational 
or  due  to  inabili^  to  engage  in  any 
regular  employment.  An  employee 
annuity  is  suspended  in  any  month  in 
which  an  employee  earns  $400  or  more 
in  employment  or  self-employment 
(proposed  9  220.161(b)).  However,  if  the 
employee's  earnings  are  less  than  $5000 
a  year  all  annuities  withheld  are  paid 
back  at  the  end  of  the  year.  The 
earnings  limitations  in  this  subpart  are 
not  to  be  confused  with  the  earnings  - 
tests  found  in  proposed  9  220.143  of 


pn^XMed  Subpart  L  As  noted  earlier 
these  tests  are  used  to  determine 
whether  an  individual  is  engaged  in 
substantial  gainful  activity.  Suffering  a 
deduction  in  one's  annuity  under  this 
subpart  because  of  earnings  of  more 
than  $5000  a  year  does  not  necessarily 
mean  the  employee  is  engaging  in 
substantial  gainful  activity.  Proposed 
9  220.162  explains  the  reporting 
requirements  widi  regard  to  earnings 
that  disability  annuitants  must  follow, 
and  proposed  9  220.163  explains  die 
penalties  for  failure  to  report  earnings. 

Subpart  N,  Trial  Work  Period  and 
Reientitlement  Period  for  Annuitants 
Disabled  for  Any  Regular  Employment 
(§9  220.170  dirough  220.171],  describes 
the  trial  work  period  for  annuitants  who 
are  unable  to  engage  in  any  regular 
employment.  This  is  a  period  of  nine 
months  in  which  the  individual  may 
work  and  the  Board  will  not  consider 
that  work  as  showing  that  the 
annuitant's  disability  has  ended. 
Proposed  S  220.171  describes  the 
reentidement  period  which  follows  the 
trial  work  period.  During  this  period  an 
individual  may  have  his  or  her  annuity 
terminated  because  he  or  she  engages  in 
substantial  gainful  activity  but  should 
substantial  gainful  activity  cease,  he  or 
she  may  begin  to  receive  the  disability 
annuity  again  without  a  new  application 
or  a  new  determination  of  disability. 

Subpart  O,  Continuing  or  Stopping 
Disability  Due  to  Substantial  Gainful 
Activity  or  Medical  Improvement 
(99  220.175  dirough  220.184],  describes 
the  process  under  which  the  Board 
would  determine  whether  an  individual 
continues  to  be  disabled  for  purposes  of 
receiving  an  annuity  based  upon  his  or 
her  inability  to  engage  in  regular 
employment  Generally,  unless  the 
annuitant  has  demonstrated  his  or  her 
ability  to  engage  in  substantial  gainful 
activity,  for  example,  by  the  amount  of 
his  or  her  earnings  (proposed  Subpart  L), 
in  order  to  terminate  an  annuity  the 
Board  must  determine  if  there  has  been 
any  medical  improvement  in  the 
annuitant's  impairment  and,  if  so, 
whether  this  medical  improvement  is 
related  to  the  annuitant's  ability  to  work 
(proposed  §  220.178).  If  die  Board  finds 
that  there  is  no  medical  improvement 
then  it  must  determine  whether  one  of 
the  exceptions  to  the  medical 
improvement  rule  exists.  These 
exceptions  are  found  in  proposed 
9  220.179.  If  medical  improvement 
related  to  ability  to  work  has  not 
occurred  and  no  exception  applies,  the 
disabUity  annuity  will  continue. 
However,  even  where  medical 
improvement  related  to  ability  to  work 
has  occurred  or  an  exception  to  medical 
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improvement  applies,  the  Board  must 
also  show  that  the  annuitant  is  currently 
able  to  engage  in  any  substantial  gainful 
activity  before  it  can  terminate  the 
annuity  (proposed  {  220.180).  Proposed 
S  220.183  provides  that  no  disability 
annuity  will  be  terminated  without 
advanced  written  notice  to  the  annuitant 
and  without  an  opportunity  being 
provided  to  the  annuitant  to  show  that 
he  or  she  is  still  disabled. 

The  Board  will  perform  continuing 
disability  review  at  the  same  intervals 
as  required  in  regulations  of  the  Social 
Security  Administration.  Although  not 
included  in  this  notice,  the  Board  will 
incorporate  provisions  identical  to  those 
found  in  20  CFR  404.1590  (dealing  with 
how  often  disability  reviews  are 
conducted  by  the  Social  Security 
Administration)  into  this  regulation 
before  promulgating  it  as  a  final  rule. 

The  Board  has  determined  that  this  is 
not  a  major  rule  under  Executive  Order 
No.  12291;  therefore,  no  regulatory 
impact  analysis  is  required.  The 
information  collection  requirements 
contained  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  public 
reporting  burden  for  the  collection  of 
information  at  20  CFR  220.3e(b)(6)  (OMB 
No.  3220-0002).  220.45  (OMB  No.  3220- 
0002.  3220-0030,  3220-0106,  3220-0141), 
220.46  (OMB  No.  3220-0038),  and  220.50 
(OMB  No.  3220-0124)  is  estimated  to 
average  28,  28,  22. 10, 3a  24,  and  60 
minutes  per  response  respectively, 
including  the  time  for  reviewing  the 
completed  form.  If  you  wish,  send 
comments  regarding  the  accuracy  of  our 
estimates  or  any  other  aspects  of  these 
information  collections,  including 
suggestions  for  reducing  completion 
time,  to  the  Director  of  Information 
Resources  Management,  Railroad 
Retirement  Board,  844  Rush  Street 
Chicago,  IL  60611  and  to  the  OfiSce  of 
Management  and  Budget,  Paperwoiic 
Reduction  Project,  Washington,  DC 
20503. 

A  distribution  table  is  provided  to 
show  the  disposition  of  the  old  Part  206 
and  portions  of  Part  230. 
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20  CFR  Parts  208  and  220 

Disability  benefits. 
20  CFR  Parts  230  and  260 

Railroad  employees. 

For  the  reasons  set  out  in  the 
preamble,  chapter  11  of  title  20  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  Part  220,  Determining  Disability,  is 
added  to  read  as  follows: 

PART  220— DETERMINING  DISABILITY 

Subpart  A- 


^— General 


90C< 

220.1  Introduction  of  part. 

220.2  The  basis  for  the  Board's  disability 
decisions. 

220.3  Determinatioaa  by  other  oi:ganization8 
and  agencies. 


SubplB    Qen«ralDeflnlHon»ofTTme 
Used  In  This  Part 

220.5    Definitions  as  used  in  this  part 

Subpart  C— Disabnity  Under  ttM  Railroad 
Rettrenwnt  Act  for  Worit  In  the  Regular 
Occupation 

220.10  Disability  for  work  in  the  regular 
occupation. 

220.11  Regular  occupation,  defined. 

220.12  Permanent  physical  or  mental 
impainnent,  defined. 

220.13  Establishment  of  permanent 
disability  for  work  in  the  regular 
occupation. 

220.14  Evidence  considered. 

220.15  Effects  of  work  on  occupational 
disability. 

220.18    Responsibility  to  notify  the  Board  of 
events  which  affect  disability. 

220.17  Recovery  from  disability  for  work  in 
the  regular  occupation. 

220.18  The  reentitlemeat  period. 

220.19  Payment  of  the  disabiUty  annuity 
during  the  trial  work  period  and  the 
reentitlement  period 

220.20  Notice  that  an  annuitant  is  no  longer 
disabled. 

220.21  Initial  evaluatioa  of  a  previous 
occupational  disabilty. 

Subpart  D— Disability  Under  the  Railroad 
Retirement  Act  for  Any  Regular 
Employment 

220.25  General.  | 

220.26  Disability  for  aiw  regular 
employment,  defined. 

220.27  What  is  needed  to  show  an 
impainnent 

220.28  How  long  the  impairment  must  last 
220.28    Woric  that  is  considered  substantial 

gainful  activity. 
220.30    Special  period  required  for  eligibility 
of  widow(er)s. 

SubfMTt  E-OtoabNIty  Delennlnatlens 
Governed  by  the  RegulMone  ofthe  Social 
Security  Administration 

220.35  Introduction. 

220.36  Period  of  disability. 

220.37  When  a  child's  disability 
determination  is  goviemed  by  the 
regulations  of  the  Social  Seciuity 
Administration. 

220.38  When  a  widow(er]'s  disability 
determination  is  governed  by  the 
regulations  of  the  Social  Security 
Administration. 

220.39  Disability  detenttination  for  a 
surviving  divorced  spouse  or  remarried 
%vidow(er). 

Subpart  F-CvWence  of  DIeabllity 

220.45  Providing  evidence  of  disability. 

220.46  Medical  evidence. 

220.47  Purchase  of  existing  medical 
evidence. 

220.48  If  the  claimant  fails  to  submit 
medical  or  other  evidence. 

Subpart  G— ConeuttaOve  Examinations 

220.50  Consultative  examination  at  the 
Board's  expense. 

220.51  Notice  of  the  examination. 

220.52  Failure  to  appear  at  a  consultative 
examination. 
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220.53  When  the  Board  will  purchase  a 
consultative  examination  and  how  it  will 
be  used. 

220.54  When  the  Board  will  not  purchase  a 
consultative  examination. 

220.55  Purchase  of  consultative 
examinations  at  the  reconsideration 
level. 

220.56  Securing  medical  evidence  at  the 
appeals  referee  hearing  leveL 

220.57  Type  of  purchased  examinations  and 
selection  of  source. 

220.58  Objections  to  the  designated 
physician  or  psychologist. 
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physician,  psychologist  or  institution — 
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220.60  Diagnostic  surgical  procedures. 

220.61  Infonning  the  examining  physician  or 
psychologist  of  examination  scheduling, 
report  content  and  signature 
requirements. 

220.62  Reviewing  reports  of  consultative 
examinations. 

220.63  Conflict  of  interest 

220.64  Program  integrity. 
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220.100  Evaluation  of  disability  for  any 
regular  employment. 
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220.102  Non-severe  impairment(s],  defined. 

220.103  Two  or  more  unrelated 
impairments— initial  claims. 

220.104  Multiple  impairments. 

220.105  Initial  evaluatioa  of  a  previous 
disability. 

Oubpart  I   Medical  ConilderaMona 

220.110  Listing  of  impaiments  in  Appendix 
1  of  this  Part 

220.111  Medical  equivalence. 

220.112  Conclusions  by  physicians 
concerning  the  claimant's  disability. 

220.113  Symptoms,  signs,  and  laboratory 
findings. 

220.114  Evaluation  of  symptoms,  including 
pain 

220.115  Need  to  follow  prescribed 
treatment 

Subpart  J— Residual  Functional  Capacity 

220.120  Residual  functional  capacitj', 
defined. 

220.121  Responsibility  for  assessing  and 
determining  residual  functional  capacity. 

Subpart  K— Vocational  ConsMeratlons 

220.125  When  vocational  backgrcmd  is 
considered. 

220.126  Relationship  of  ability  to  do  work 
and  residual  functional  capacity. 

220.127  When  the  only  work  experience  is 
arduous  unskilled  physical  labor. 

220.128  Age  as  a  vocational  factor. 

220.129  Education  as  a  vocational  factor. 

220.130  Work  experience  as  a  vocational 
factor. 

220.131  Work  which  exist  in  the  national 
economy. 

220.132  Physical  exertion  requirements. 

220.133  Skill  requirements. 

220.134  Medical  Vocational  Guidelines  in 
Appendix  2  of  this  Part. 

Subpwt  L— Substantial  Gainful  Activity 

220.140    General. 


Sec. 

220.141  Substantial  gainful  activity,  defined. 

220.142  General  information  about  work 
activity. 

220.143  Evaluation  guides  for  an  employed 
claimant. 

220.144  Evaluation  guides  for  a  self- 
employed  claimant. 

220.145  Impairment-related  work  expenses. 

Subpart  M— Disability  Annuity  Earnings 
Restrictions 

220.160  How  work  for  a  railroad  employer 
affects  a  disability  annuity. 

220.161  How  work  affects  an  employee 
disability  annuity 

220.162  Earnings  report. 

220.163  Employee  penalty  deductions. 

220.164  Employee  end-of-ydar  adjustment. 

Subpart  N— Trial  Worfc  Period  wid 
Reentltienient  Period  for  Annuitants 
Disabled  for  Any  Regular  Employment 

220.170  The  trail  work  period. 

220.171  The  reentitlement  period. 

Subpart  O— Continuing  or  Stopping 
Disability  Due  to  Substantial  Gainful 
Acthrlty  or  Msdical  Improvement 

220.175  Responsibility  to  notify  the  Board  of 
events  which  affect  disability. 

220.176  When  disability  continues  or  ends. 

220.177  Terms  and  definitions. 

220.178  Determining  medical  improvement 
and  its  relationship  to  the  aimuitant's 
ability  to  dO  work. 

220.179  Exceptions  to  medical  improvement 

220.180  Determining  continuation  or 
cessation  of  disability. 

220.181  The  month  in  which  the  Board  will 
find  that  the  annuitant  is  no  longer 
disabled. 

220.182  Before  a  disability  annuity  is 
stopped 

220.183  Notice  that  the  annuitant  is  not 
disabled. 

220.164    If  the  annuitant  becomes  disabled 

by  another  impairment(s). 
Appendix  1 — ^Listing  of  Impairments 
Appendix  2 — Medical- Vocational  Guidelines. 

Authority:  45  U.S.C.  231a.  45  U.S.C.  231f. 

Subpart  A— General 

S  220. 1    Introduction  of  part 

(a)  This  part  explains  how  disability 
determinations  are  made  by  the 
Railroad  Retirement  Board.  In  some 
determinations  of  disability  entitlement, 
as  described  below,  the  Board  makes 
the  decision  of  disability  under  the 
Railroad  Retirement  Act  based  on  the 
regulations  set  out  in  this  part  However, 
in  certain  other  determinations  of 
disabiUty  entitlement  (as  also  described 
below]  the  Board  has  the  authority  to 
decide  whether  the  claimant  is  disabled 
as  that  term  is  defined  in  the  Social 
Seciuity  Act  and  the  regulations  of  the 
Social  Security  Administration. 

(b)  In  order  for  a  claimant  to  become 
entitied  to  a  railroad  retirement  annuity 
based  on  disability  for  his  or  her  regular 
railroad  occupation,  or  to  become 
entiUed  to  a  railroad  retirement  annuity 


based  on  disability  for  any  regular 
employment  as  an  employee,  widow(er), 
or  child,  he  or  she  must  be  disabled  as 
those  terms  are  defined  in  the  Railroad 
Retirement  Act  In  order  for  a  claimant 
to  become  entitled  to  a  period  of 
disability,  to  early  Medicare  coverage 
based  on  disability,  to  benefits  under 
the  social  security  overall  minimiiin,  or 
to  a  disability  aimuity  as  a  surviving 
divorced  spouse  or  remarried  widow(er) 
the  claimant  must  be  fotmd  disabled  as 
that  term  is  defined  in  the  Social 
Security  Act 

§  220.2    The  basis  for  the  Board's  disability 
decisions. 

(a)  The  Board  makes  disability 
decisions  for  claims  of  disability  under 
the  Railroad  Retirement  Act.  These 
decisions  are  based  either  on  the  rules 
contained  in  the  Board's  regulations  in 
this  part  or  the  rules  contained  in  the 
regidations  of  the  Social  Security 
Administration,  whichever  is 
controlling. 

(b)  A  disability  decision  is  made  only 
if  the  claimant  meets  other  basic 
eligibility  requirements  for  the  specific 
disability  benefit  for  which  he  is 
applying.  For  example,  a  claimant  for  an 
occupational  disability  annuity  must 
first  meet  the  eligibihty  requirements  for 
that  annuity,  as  explained  in  Part  216  of 
this  chapter,  in  order  for  the  Board  to 
make  a  disabiUty  decision. 

§  220.3    Determinations  by  other 
organizations  and  agendee. 

Determinations  of  the  Social  Security 
Administration  or  any  other 
governmental  or  non-governmental 
agency  about  whether  or  not  a  claimant 
is  disabled  imder  the  laws,  regidations 
or  standards  administered  by  that 
agency  shall  be  considered  by  the  Board 
but  are  not  binding  on  the  Board. 


Subpart  B— General  Definitions  of 
Terms  Used  in  This  Part 

S  220.5    Definitions  as  used  In  this  part 

"Act"  means  the  Railroad  Retirement 
Act  of  1974. 

"AppUcation"  refers  only  to  a  form 
described  in  Part  217  of  this  chapter. 

"Board"  means  the  Railroad 
Retirement  Board  Agency. 

"Claimant"  means  the  person  for 
whom  an  appUcation  for  an  aimiuty, 
period  of  disabiUty  or  Medicare 
coverage  is  filed. 

"Eligible"  means  that  a  person  would 
meet  all  the  requirements  for  payment  of 
an  aimuity  but  has  not  yet  appUed. 

"Employee"  is  defined  in  Part  203  of 
this  tide. 

"Entitled"  means  that  a  person  has 
applied  and  has  proven  his  or  her  right 
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to  have  ttie  annuity,  period  of  disability, 
or  Medicare  coverage  to  begin. 

I^edical  Source"  refers  to  both  a 
treating  source  and  a  source  of  record. 

"Review  physician"— a  medical 
doctor  either  employed  by  or  under 
contract  to  the  Board  who  upon  request 
reviews  medical  evidence  and  provides 
medical  advice. 

"Social  Security  Overall  Minimum" 
refers  to  the  provision  of  the  Railroad 
Retirement  Act  which  guarantees  that 
the  total  monthly  annuities  payable  to 
an  employee  and  his  or  her  family  will 
not  be  less  than  the  total  monthly 
amount  which  would  be  payable  under 
the  Social  Security  Act  if  the  employee's 
railroad  service  were  credited  as 
employment  under  the  Social  Security 
Act 

"Source  of  Record"  means  a  hospital, 
clinic  or  other  source  that  has  provided 
a  claimant  with  medical  treatment  or 
evaluation,  as  well  as  a  physician  or 
psychologist  who  has  treated  or 
evaluated  a  claimant  but  does  not  have 
an  ongoing  relationship  with  him  or  her. 

"Treating  Source"  means  the 
claimant's  own  physician  or 
psychologist  who  has  provided  the 
claimant  with  medical  treatment  or 
evaluation  and  who  has  an  ongoing 
treatment  relationship  with  him  or  her. 

Subpart  C—OlsabWty  UiMtor  tlw 
RaNroad  ftotinmnt  Act  for  Work  m  th« 
Ragular  Occupation 

{220.10    MsaMMyforwoftdntlMrsgular 

In  order  to  receive  an  occupational 
disability  annuity,  an  eligible  employee 
must  be  found  by  the  Board  to  be 
disabled  for  work  in  his  or  her  regular 
occupation  because  of  a  permanent 
physical  or  mental  impairment. 

9220.11    Regular  occupation,  defined. 

(a)  For  the  purpose  of  this  Part  an 
employee's  "regular  occupation"  shall 
be  his  or  her  occupation  in  the  railroad 
industry  in  which— 

(1)  He  or  she  has  been  engaged  in 
service  for  hire  in  more  calendar  months 
than  the  calendar  months  in  which  he  or 
she  has  been  engaged  in  service  for  hire 
in  any  other  occupation  during  the  last 
preceding  five  calendar  years,  whether 
or  not  consecutive;  or 

(2)  He  or  she  has  engaged  in  service 
for  hire  in  not  less  than  one-half  of  all  of 
the  months  in  which  he  or  she  has  been 
engaged  in  service  for  hire  during  the 
last  preceding  15  consecutive  calendar 
years. 

(b)  If  an  employee  last  worked  as  an 
officer  or  employee  of  a  railway  labor 
organization  and  if  continuance  in  such 
employment  is  no  longer  available  to 


him  or  her,  the  "regular  occupation" 
shall  be  the  position  te  which  the 
employee  holds  seniority  rights  or  the 
position  which  he  or  she  left  to  work  for 
a  railway  labor  organization. 

9220.12    Pennanant plysteal  or  mantal 
hnpalnnent,  definad. 

For  the  purposes  of  this  Part,  the  term 
"permanent  physical  or  mental 
impairment"  means  a  physical  or  mental 
impairment  or  combination  of 
impairments  that  can  be  expected  to 
result  in  death  or  has  lasted,  or  can  be 
expected  to  last,  for  a  continuous  period 
of  not  less  than  12  months. 

9  220. 1 3    Establlstiment  of  parmanent 
disability  tor  work  in  the  regular 
occupaticn. 

The  Board  usually  considers  an 
employee  disabled  for  work  in  his  or  her 
regular  occupation  if  the  employer  does 
not  allow  the  employee  to  continue 
working  in  that  occupation  for  a 
medically  documented  reason  and  the 
Board  has  evidence  that  supports  the 
conclusion  that  the  employee  is  unable 
to  perform  the  duties  of  his  or  her 
regular  occupation  because  of  a 
permanent  physical  or  mental 
impairment.  (See  S  220.21  if  the  claimant 
is  not  currently  disabled  but  was 
previously  occupationally  disabled  for  a 
specified  period  of  time  in  the  past.)  The 
Board  uses  the  following  evaluation 
process  in  determining  disability  for 
work  in  the  regular  occupation: 

(a]  The  Board  evaluates  the 
employee's  medically  documented 
physical  and  mental  hnpainnent(s)  to 
determine  if  the  employee  has  an 
impairment  which  is  listed  in  the  Listing 
of  Impairments  in  An>endix  1  of  this 
part.  That  Listing  describes  impairments 
which  are  considered  severe  enough  to 
prevent  a  person  from  doing  any 
substantial  gainful  activity.  If  the  Board 
finds  that  an  employee  has  an 
impairment  which  is  listed  or  is  equal  to 
one  which  is  listed,  it  will  find  the 
employee  disabled  for  work  in  his  or  her 
regular  occupation  without  considering 
the  duties  of  his  or  her  regular 
occupation. 

(b)  If  the  Board  finds  that  the 
employee  does  not  have  an  impairment 
described  in  (a)  above,  it  will — 

(1)  Review  the  occupations  which  the 
employee  has  held  in  the  last  5-15 
calendar  years  in  which  he  or  she  was 
employed,  to  determine  his  or  her 
regular  occupation  (aee  §  220.11);  and 

(2)  Determine  what  the  physical  and 
mental  demands  of  the  employee's 
regular  occupation  are.  In  making  this 
determination,  the  Board  will  consider 
the  employee's  own  description  of  his  or 
her  regular  occupation  and  all 


information  obtained  from  his  or  her 
employer(8).  The  Board  may  also  take 
administrative  notice  of  reUable  job 
information  available  bova  various 
governmental  and  other  publications; 
and 

(3)  Evaluate  the  employee's  physical 
and  mental  impairments  to  determine 
what  limitations  these  impairments 
cause.  The  Board  will  consider  the  effect 
of  all  of  the  employee's  medically 
docimiented  impairments  to  determine 
whether  he  or  she  retains  the  capacity  to 
meet  the  physical  and  mental  demands 
of  his  or  her  regular  occupation. 

§  220.1 4    Evidence  considared. 

The  regulations  explaining  the 
employee's  responsibility  to  provide 
evidence  of  disability,  the  kind  of 
evidence,  what  medical  evidence 
consists  of,  and  the  consequences  of 
refusing  or  failing  to  provide  evidence  or 
to  have  a  medical  examination  are 
found  in  §  220.45  through  §  220.48.  The 
regulations  explaining  when  the 
employee  may  be  requested  to  report  for 
a  consultative  examination  are  foimd  in 
§  220.50  and  §  220.51.  The  regulations 
explaining  how  the  Board  evaluates 
conclusions  by  physicians  concerning 
the  employee's  disability,  how  the  Board 
evaluates  the  employee's  symptoms, 
what  medical  findings  consist  of,  and 
the  need  to  follow  prescribed  treatment 
are  found  in  §  220.112  through  S  220.115. 

9220.15    Effects  of  work  on  occupational 
disatMlty. 

(a)  Disability  onset  when  the 
employee  works  despite  impairment.  An 
employee  who  has  stopped  work  in  his 
or  her  regular  occupation  due  to  a 
permanent  physical  or  mental 
impairment(s)  may  make  an  effort  to 
return  to  work  in  his  or  her  regular 
occupation.  If  the  employee  is 
subsequently  forced  to  stop  that  work 
after  a  short  time  because  of  his  or  her 
impairment(8),  the  Board  will  generally 
consider  that  work  as  an  unsuccessful 
work  attempt.  In  this  situation,  the 
Board  may  determine  that  the  employee 
became  disabled  for  work  in  his  or  her 
regular  occupation  before  the  last  date 
the  employee  worked  in  his  or  her 
regular  occupation.  No  annuity  will  be 
payable,  however,  until  after  the  last 
date  worked. 

(b)  Occupational  disability  annuitant 
work  restrictions.  The  restrictions  which 
apply  to  an  annuitant  who  is  disabled 
for  work  in  his  or  her  regular  occupation 
are  found  in  §§220.160  Uu'ough  220.164. 

9220.16    Responantiiity  to  notify  the  Board 
of  events  which  affect  disability. 

If  the  annuitant  is  entitled  to  a 
disability  annuity  because  he  or  she  is 
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disabled  for  work  in  his  or  her  regular 
occupation,  the  annuitant  should 
promptly  tell  the  Board  if — 

(a)  His  or  her  impairment(8)  improves; 

(b)  He  or  she  returns  to  any  type  of 
work; 

(c)  He  or  she  increases  the  amount  of 
woiic  or 

(d)  His  or  her  earnings  increase. 

9220.17    Recovery  from  dieablHty  for  worti 
In  the  regular  ooo^MMoa 

(a)  General.  Disability  for  work  in  the 
regular  occupation  will  end  if— 

(1)  There  is  medical  improvement  in 
the  annuitant's  impairment(8)  to  the 
extent  that  the  annuitant  is  able  to 
perform  the  duties  of  his  or  her  regular 
occupation;  or 

(2)  The  annuitant  demonstrates  the 
ability  to  perform  the  duties  of  his  or  her 
regular  occupation.  The  Board  provides 
a  trial  work  period  before  terminating  a 
disability  annuity  because  of  the 
annuitant's  return  to  work. 

(b)  Definition  of  the  trial  work  period. 
The  trial  work  period  is  a  period  during 
which  the  annuitant  may  test  his  or  her 
ability  to  work  and  still  be  considered 
occupationally  disabled.  It  begins  and 
ends  as  described  in  paragraph  (e)  of 
this  section.  During  this  period,  the 
annuitant  may  perform  "services"  (see 
paragraph  (c)  of  this  section)  in  as  many 
as  nine  montfis,  but  these  months  do  not 
have  to  be  consecutive.  The  Board  will 
not  consider  those  services  as  showing 
that  the  annuitant's  occupational 
disability  has  ended  until  the  annuitant 
has  performed  services  in  at  least  nine 
months.  However,  after  the  trial  work 
period  has  ended,  the  Board  will 
consider  the  work  the  annuitant  did 
during  the  trial  work  period  in 
determining  whether  the  annuitant's 
occupational  disability  has  ended  at  any 
time  after  the  trail  work  period. 

(c)  What  the  Board  means  by  services 
in  an  occupational  disability  case. 
When  used  in  this  section,  "services" 
means  any  activity  which,  even  though 
it  may  not  be  substantial  gainful  activity 
as  defined  in  §  220.141,  is — 

(1)  Done  by  a  person  in  employment 
or  self-employment  for  pay  or  profit  or 
is  the  kind  normally  done  for  pay  or 
profit;  and 

(2)  The  activity  is  a  return  to  the  same 
duties  of  the  annuitant's  regular 
occupation  or  the  activity  so  closely 
approximates  the  duties  of  the  regular 
occupation  as  to  demonstrate  the  abihty 
to  perform  those  duties. 

(d)  Limitations  on  the  number  of  trial 
work  periods.  The  annuitant  may  have 
only  one  trial  work  period  during  each 
period  in  which  he  or  she  is 
occupationally  disabled. 


(e)  Whea  the  trial  work  period  begitm 
and  ends,  (1)  The  trial  work  period 
begins  with  whichever  of  the  following 
calendar  months  is  the  latest — 

(i)  The  month  disability  begins; 

(ii)  The  month  after  the  end  of  the 
appropriate  waiting  period;  or 

(iii)  The  month  the  application  for 
disability  is  filed. 

(2)  The  trial  work  period  ends  with  the 
close  of  whichever  of  the  following 
calendu  months  is  the  earlier — 

(i)  The  ninth  month  (whether  or  not 
the  months  have  been  consecutive]  in 
which  the  annuitant  performed  services; 
or 

(ii)  The  month  in  which  new  evidence, 
other  than  evidence  relating  to  any  work 
the  annuitant  did  during  the  trial  work 
period,  shows  that  the  annuitant  is  not 
disabled,  even  though  the  annuitant  has 
not  worked  a  full  nine  months.  The 
Board  may  find  that  the  annuitant's 
disability  has  ended  at  any  time  during 
the  trial  work  period  if  the  medical  or 
other  evidence  shows  that  the  annuitant 
is  no  longer  disabled. 

9  220.18    The  reendtleinent  period. 

(a)  General.  The  reentitlement  period 
is  an  additional  period  after  the  nine 
months  of  trial  work  during  which  the 
annuitant  may  continue  to  test  his  or  her 
ability  to  work  if  the  annuitant  has  a 
disabUng  impainnent. 

(b)  When  the  reentitlement  period 
begins  and  ends.  The  reentitlement 
period  begins  with  the  first  month 
following  completion  of  nine  months  of 
trial  work  but  cannot  begin  earlier  than 
December  1, 1980.  It  ends  with 
whichever  is  earlier — 

(1)  The  month  before  the  first  month 
in  which  the  annuitant's  impairment(8) 
no  longer  exists  or  is  not  medically 
disabling;  or 

(2)  The  last  day  of  the  fifteenth  month 
following  the  end  of  the  annuitant's  trial 
work  period. 

(c)  When  the  annuitant  is  not  entitled 
to  reentitlement  period.  The  annuitant  is 
not  entitled  to  a  reentitlement  period 
if— 

(1)  The  annuitant  is  not  entitled  to  a 
trial  work  period;  or 

(2)  The  annuitant's  disability  ended 
before  the  annuitant  completed  nine 
months  of  trial  work  in  that  period  in 
which  he  or  she  was  disabled. 

922ai9    Payment  of  the  dieabittyannutty 
during  the  trial  work  period  and  0ie 
reentitlement  period. 

(a)  The  employee  who  is  entitled  to  an 
occupational  disability  annuity  will  not 
be  paid  an  annuity  for  each  month  in  the 
trial  period  or  reentitlement  period  in  ° 
which  he  or  she — 


(1)  Wocks  for  an  employer  coveted  by 
the  Railroad  Retirement  Act  (see 
9220.160);  or 

(2)  Earns  more  than  $400  (after 
deduction  of  impairment  rdated  wock 
expenses)  in  employment  or  sail- 
employment  (see  il  220.161  and 
220.164).  See  §  220.145  for  the  definition 
of  impainnent  related  work  expenaes. 

(b)  If  the  employee's  occupational 
disability  annuity  is  stopped  t>ecause  of 
work  dining  the  trial  woA  period  or 
reentidement  period,  and  the  employee 
discontinues  that  woric  before  the  end  of 
either  period,  the  disabihty  annuity  may 
be  started  again  without  a  new 
application  and  a  new  detenninetioa  of 
disabihty. 


9220.20    Notteethatan 


Is  no 


The  regulation  explaining  the  Board's 
responsibilities  in  notifying  the 
annuitant  and  the  annuitant's  rights 
when  the  disability  annuity  is  stopped  is 
found  in  §  220.183. 

9220.21    Initial  evahiatlon  of  a  prvvioua 
occupational  dIsabUty. 

(a)  In  some  cases,  the  Board  may 
determine  that  a  claimant  is  not 
currently  disabled  for  work  in  his  or  her 
regular  occupation  but  was  previously 
disabled  for  a  specified  period  of  time  in 
the  past.  This  can  occur  when — 

(1)  The  disability  appUcation  was  filed 
before  the  claimant's  occupational 
disability  ended,  but  the  Board  did  not 
make  the  initial  determination  of 
occupational  disabUity  until  after  the 
claimant's  disabihty  ended,  or 

(2)  The  disabihty  application  was  filed 
after  the  claimant's  occupational 
disabihty  ended  but  no  later  than  the 
12th  month  after  the  month  the  disabihty 
ended. 

(b)  When  evaluating  a  claim  for  a 
previous  occupational  disability,  the 
Board  follows  the  steps  in  §  220.13  to 
determine  whether  an  occupational 
disability  existed,  and  follows  the  steps 
in  §§  220.16  and  220.17  to  determine 
when  the  occupational  disability  ended. 

Example  1:  The  claimant  sustained  multiple 
fractures  to  his  left  leg  in  an  automobile 
accident  which  occurred  on  June  16. 1982.  For 
a  period  of  18  months  following  the  accident 
the  claimant  underwent  2  surgical  procedures 
wliich  restored  the  functional  use  of  his  leg. 
After  a  recovery  period  ioUowing  the  last 
surgery,  the  claimant  returned  to  his  regular 
rai^oad  job  on  February  1. 1984.  The 
claimant,  although  fully  recovered  medically 
and  regularly  employed,  filed  an  applicatioo 
on  December  3. 1984  for  a  determination  of 
occupational  disability  for  the  period  June  16, 
1982  through  Januaiy  31. 1984.  The  Board 
reviewed  his  dahn  in  January  196S  and 
deteiminad  that  be  was  oocupationafiy 
disabled  for  die  period  wloch  began  on  \nm 
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16, 19S2  and  continued  through  January  31, 
1964.  A  disabiUty  annuity  is  payable  to  the 
employee  only  for  the  period  December  1, 
1963  through  January  31, 1984.  An  annuity 
may  not  begin  any  earlier  than  the  Ist  day  of 
the  12th  month  before  the  month  in  which  the 
application  was  filed.  (See  Part  218  of  this 
chapter  for  the  rules  on  when  an  annuity  may 
begin). 

PTtfr**  2:  The  claimant  is  occupationally 
disabled  using  the  same  medical  facts 
disclosed  above,  beginning  June  16, 1982  (the 
date  of  the  automobile  accident).  Hie 
claimant  files  an  application  for  an 
occupational  disability  aimuity,  dated 
December  1, 1983.  However,  as  of  February  1, 
1984,  and  before  the  Board  makes  a  disability 
determination,  the  claimant  returns  to  his 
rt^ar  railroad  job  and  is  no  longer 
considered  occupationally  disabled.  The 
Board  reviews  the  claimant's  application  in 
May  of  1964  and  finds  him  occupationally 
disabled  for  the  period  June  16, 1982  through 
Janaury  31, 1984.  A  disability  annuity  is 
payable  to  the  employee  from  December  1, 
1982  through  January  31, 1984.  (See  Part  218  of 
this  chapter  for  the  rules  on  when  an  annuity 
may  begin). 

Subpart  D— Disability  Undar  the 
Railroad  Ratlratnant  Act  for  Any 
Raffular  Empioymant 

S22(L2S    GMwnL 

The  definition  and  discussion  of 
disability  for  any  regular  employment 
are  found  in  SS  220.28  throu^  220.184. 

8220^   DiaabOtty  for  any  regular 


An  employee,  widow(er),  or  child  is 
disabled  for  any  regular  employment  if 
he  or  she  is  tmable  to  do  any  substantial 
gainKd  activity  because  of  a  medically 
determinable  physical  or  mental 
impairment  which  meets  the  duration 
requirement  defined  in  S  220.28.  In  the 
case  of  a  widow(er),  the  permanent 
physical  or  mental  impairment  must 
have  prevented  work  in  any  regtilar 
employment  before  the  end  of  a  specific 
period  (see  9  220.30).  In  the  case  of  a 
child,  the  permanent  physical  or  mental 
Impairment  must  have  prevented  work 
in  any  regular  employment  since  before 
age  22.  To  meet  this  definition  of    , 
disability,  a  claimant  must  have  a 
severe  impairment,  which  makes  him  or 
her  unable  to  do  any  previous  work  or 
other  substantial  gaiiiful  activity  which 
exists  in  the  national  economy.  To 
determine  whether  a  claimant  is  able  to 
do  any  otiier  work,  the  Board  considers 
a  claimant's  residual  functional 
capacity,  age,  education  and  work 
experience.  See  {  220.100  for  the  process 
by  which  the  Board  evaluates  disability 
for  any  regular  employment  This 
process  applies  to  employees, 
widow(er)8,  or  children  who  apply  for 
aimuitiM  based  on  disability  for  any 
regular  employment  This  process  does 


not  apply  to  surviving  divorced  spouses 
or  remarried  widow(er)s  who  apply  for 
annuities  based  on  disability. 

§220.27    What  is  n««d«d  to  show  an 
Impairment 

A  physical  or  mental  impairment  must 
result  itom  anatomical,  physiological,  or 
psychological  abnormalities  which  can 
be  shown  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques.  A  physfcal  or  mental 
impairment  must  be  established  by 
medical  evidence  consisting  of  signs, 
symptoms,  and  laboratory  findings,  not 
only  by  the  claimant's  statement  of 
symptoms.  (See  S  220.113  for  further 
information  about  what  is  meant  by 
symptoms,  signs,  and  laboratory 
findLogs.)  (See  also  i  220.112  for  the 
effect  of  a  medical  opinion  about 
whether  or  not  a  claimant  is  disabled.) 

9  220^8    How  long  the  Impairment  must 
last 

Unless  the  claimant's  impairment  is 
expected  to  result  in  death,  it  must  have 
lasted  or  must  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 
This  is  known  as  the  duration 
requirement 

9220^   Work  that  bconsktored 
substantial  gainful  activity. 

Work  is  considered  to  be  substantial 
gainful  activity  if  it— 

(a)  Involves  doing  significant  and 
productive  physical  or  mental  duties; 
and 

(b)  Is  done  or  is  intended  to  be  done 
for  pay  or  profit.  (See  9  220.141  for  a 
detailed  explanation  of  what  is 
substantial  gainful  activity.) 

9220.30    Special  period  required  for 
•llglblilty  of  wldow(flr)8. 

In  order  to  be  found  disabled  for  any 
regular  employment,  a  widow(er)  must 
have  a  permanent  physical  or  mental 
impairment  which  prevented  work  in 
any  regular  employment  since  before  the 
end  of  a  specific  period  as  defined  in 
Part  216  of  this  ch{9)ter. 

Subpart  E— Oisablity  Determinations 
Governed  by  the  Regulations  of  the 
Social  Security  Administration 

9220.35    Introduction. 

In  addition  to  its  authority  to  decide 
whether  a  claimant  is  disabled  under 
the  Railroad  Retirement  Act,  the  Board 
has  authority  in  ceriain  instances  to 
decide  whether  a  claimant  is  disabled 
as  that  term  is  defined  in  the  Social 
Sectirity  Act  In  making  these  decisions 
the  Board  must  apply  ^e  regulations  of 
the  Social  Sectirity  Administration  in  the 
same  manner  as  dees  the  Secretary  of 
Health  and  Human  Services  in  making 


disability  decisions  under  the  Social 
Security  Act.  Regulations  of  the  Social 
Sectirity  Administration  concerning 
disability  are  found  at  Part  404,  Subpart 
P  of  this  title. 

§220.36    Period  of  disability. 

(a)  General.  In  order  to  receive  an 
annuity  based  upon  a  disability,  an 
employee  must  be  foimd  disabled  under 
the  Railroad  Retirement  Act.  If  an 
employee  is  found  disabled  under  the 
Railroad  Retirement  Act,  the  Board  will 
determine  whether  he  is  disabled  under 
the  Social  Security  Act  to  qualify  for  a 
period  of  disability  as  defined  in  that 
Act 

(b)  Period  of  disability. — (1) 
Definition  and  effect.  A  period  of 
disabiUty  is  a  continuous  period  of  time 
during  which  an  employee  is  disabled  as 
that  term  is  defined  in  6  404.1505  of  this 
titie.  A  period  of  disability  established 
by  the  Board — 

(i)  Preserves  the  disabled  employee's 
earnings  record  as  it  is  when  the  period 
begins; 

(ii)  Protects  the  insured  status 
required  for  entitiement  to  Social 
Security  overall  minimum; 

(iii)  May  cause  an  increase  in  the  rate 
of  an  employee,  spouse,  or  survivor 
annuity;  or 

(iv)  May  permit  a  disabled  employee 
to  receive  Medicare  benefits  in  addition 
to  an  annuity  under  the  Railroad 
Retirement  Act. 

(2)  Effect  on  benefits.  The 
establishment  of  a  period  of  disability 
for  the  employee  will  never  cause  a 
denial  or  reduction  in  benefits  tmder  the 
Railroad  Retirement  Act  or  Social 
Security  Act  but  it  will  always  be  used 
to  establish  Medicare  entitlement  before 
age  65. 

(3)  Who  may  establish  a  period  of 
disability.  The  Railroad  Retirement 
Board  or  the  Social  Security 
Administration  may  establish  a  period 
of  disability.  However,  the  decision  of 
one  agency  is  not  binding  upon  the  other 
agency. 

(4)  When  the  Board  may  establish  a 
period  of  disability.  The  Board  has 
independent  authority  to  decide  whether 
or  not  to  estabhsh  a  period  of  disability 
for  any  employee  who  was  awarded  an 
armuity  under  the  Railroad  Retirement 
Act  or  who — 

(i)  Has  applied  for  a  disability 
armuity;  and 

(ii)  Has  at  least  10  years  of  raihroad 
service. 

(5)  When  an  employee  is  entitled  to  a 
period  of  disability.  An  employee  is 
entitled  to  a  period  of  disabili^  if  he  or 
she  meets  the  following  requirements: 
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(i)  The  employee  is  disabled  under  the 
Social  Security  Act,  as  described  in 
§404.1505  of  Uiis  titie. 

(ii)  The  employee  is  insured  for  a 
period  of  disability  under  §  404.130  of 
this  title  based  on  combined  railroad 
and  social  security  earnings. 

(iii)  The  employee  files  an  application 
as  shown  in  subparagraph  (b)(6)  of  this 
section. 

(iv)  At  least  five  consecutive  months 
elapse  from  the  month  in  which  the 
period  of  disability  begins  and  before 
the  month  in  which  it  would  end. 

(6)  Application  for  a  period  of 
disability,  (i)  An  application  for  an 
employee  disability  annuity  under  the 
Railroad  Retirement  Act  or  an  employee 
disability  benefit  under  the  Social 
Security  Act  is  also  an  application  for  a 
period  of  disability. 

(ii)  An  employee  who  is  receiving  an 
age  annuity  or  who  was  previously 
denied  a  period  of  disabUity  must  file  a 
separate  appUcation  for  a  period  of 
disability. 

(iii)  In  order  to  be  entiUed  to  a  period 
of  disability,  an  employee  must  apply 
while  he  or  she  is  disabled  or  not  later 
than  12  months  after  the  month  in  which 
the  period  of  disability  ends. 

(iv)  An  employee  who  is  unable  to 
apply  within  the  12  month  period  after 
the  period  of  disability  ends  because  his 
or  her  physical  condition  limited  his  or 
her  activities  to  the  extent  that  he  or  she 
could  not  complete  and  sign  an 
appUcation  or  because  he  or  she  was 
mentaUy  incompetent  may  apply  no 
later  than  36  months  after  the  period  of 
disabiUty  ends. 

(v)  A  period  of  disabiUty  can  also  be 
estabUshed  on  the  basis  of  an 
appUcation  filed  within  three  months 
after  the  month  a  disabled  employee 
died. 

(c)  Social  Security  overall  minimum. 
The  Social  Security  overaU  minimum 
provision  of  the  Railroad  Retirement  Act 
guarantees  that  the  total  monthly 
armuities  payable  to  an  employee  and 
his  or  her  family  wiU  not  be  less  than 
the  total  monthly  benefit  which  would 
be  payable  under  the  Social  Security 
Act  if  the  employee's  railroad  service 
were  credited  as  employment  tmder  the 
Social  Security  Act 

(The  information  collection  requirements 
contained  in  paragraph  (b)(6)  were  approved 
by  the  Office  of  Management  and  Budget 
under  control  number  322O-0002.) 

9220.37   WhwiacNVadtoabMly 
detenninetion  Is  gowned  by  om 
rwgwmoiM  Of  nw  Bocm  secumy 


(a)  In  order  to  receive  an  annuity 
based  upon  disability,  a  child  of  a 
deceased  em^yee  must  be  found 


disabled  under  the  Railroad  Retirement 
Act.  However,  in  addition  to  this 
determination,  the  child  must  be  fouind 
disabled  under  the  Social  Security  Act 
in  order  to  quaUty  for  Medicare  based 
upon  disability. 

(b)  Although  the  child  of  a  Uving 
employee  may  not  receive  an  annuity 
under  the  Railroad  Retirement  Act  he  or 
she,  if  found  disabled  under  the  Social 
Security  Act  may  quaUfy  for  the 
foUowing: 

(1)  Inclusion  as  a  disabled  child  in  die 
employee's  annuity  rate  imder  the  Social 
Security  overaU  minimum. 

(2)  Entitiement  to  Medicare  based 
upon  disabiUty. 

9220.38  Wh«iawldow(er)'sdlMiblllty 
determination  Is  governed  by  the 
regulationt  of  the  Social  Sooirtty 
AdmlnlstratkML 

In  order  to  receive  an  annuity  based 
upon  disability,  a  widow(er)  must  be 
found  disabled  under  the  Railroad 
Retirement  Act  However,  in  addition  to 
this  determination,  the  widow(er)  must 
be  foimd  disabled  under  the  Social 
Security  Act  in  order  to  qualify  for  early 
Medicare  based  upon  disabiUty. 

9220.39  Disability  delwminatlon  for  a 
surviving  dhforced  spouee  or  rwnanfed 
widow^sr). 

A  stirviving  divorced  spouse  or  a 
remarried  widow(er)  must  be  found 
disabled  tmder  the  Social  Security  Act 
in  order  to  qualify  for  both  an  annuity 
tmder  the  Railroad  Retirement  Act  and 
early  Medicare  based  upon  disabiUty. 

Subpart  F— Evidence  of  Diaabiilty 

9220.45   Provkflng ovidsnce of (fleabNIty. 

(a)  General.  The  claimant  for  a 
disabiUty  aimuity  is  responsible  for 
providing  evidence  of  the  claimed 
disabiUty  and  the  effect  of  the  disabiUty 
on  the  ability  to  work.  The  Board  will 
assist  the  claimant  when  necessary,  in 
obtaining  the  required  evidence.  At  its 
discretion,  the  Board  will  arrange  for  an 
examination  by  a  considtant  at  the 
expense  of  the  Board  as  explained  in 
99  220.50  and  22a51. 

(b)  Kind  of  evidence.  Hie  claimant 
must  provide  medical  evidence  showing 
that  he  or  she  has  an  impairment(s)  and 
how  severe  it  is  dtiring  &e  time  the 
claimant  claims  to  be  disabled  The 
Board  wiU  consider  only  impairment(s) 
the  claimant  claims  to  have  or  about 
which  the  Board  receives  evidence. 
Before  deciding  diat  the  daimant  is  not 
disabled,  the  Board  will  develop  a 
complete  medical  histcMy  (Le..  evidence 
from  the  records  of  the  cldmant's 
medical  sources)  covering  at  least  the 
preceding  12  m<mths,  unless  ihe 
claimant  says  diat  his  or  her  disabiUty 


began  less  than  12  months  before  he  or 
she  filed  an  application.  The  Board  will 
make  every  reasonable  effort  to  help  the 
claimant  in  getting  medical  reports  from 
his  or  her  ownn  medical  sources  when 
the  claimant  gives  the  Board  permission 
to  request  them.  Every  reasonable  effort 
means  that  the  Board  wiU  make  an 
initial  request  and,  after  20  days,  one 
foUowup  request  to  the  claimant's 
medical  source  to  obtain  the  medical 
evidence  necessary  to  make  a 
determination  before  the  Board 
evaluates  medical  evidence  obtained 
from  another  source  on  a  consultative 
basis.  The  medical  source  wiU  have  10 
days  fi-om  the  followup  request  to  reply 
(unless  experience  indicates  that  a 
longer  period  is  advisable  in  a  particular 
case).  La  order  to  expedite  processing 
the  Board  may  order  a  consultative 
exam  from  a  non-treating  source  whUe 
awaiting  receipt  of  medical  source 
evidence.  If  the  Board  ask  the  claimant 
to  do  so,  he  or  she  must  contact  the 
medical  sources  to  help  us  get  die 
medical  reports.  The  filoard  may  also  ask 
the  claimant  to  provide  evidence  about 
his  or  her — 
(l)Age: 

(2)  Education  and  training; 

(3)  Work  experience; 

(4)  Daily  activities  bodi  before  and 
after  the  date  the  claimant  says  that  he 
or  she  became  disabled; 

(5)  Efforts  to  work;  and 

(6)  Any  other  evidence  showing  how 
the  claimant's  impeurment(8)  affects  his 
or  her  abiUty  to  work.  (In  99  220.125 
through  220.134,  we  discuss  in  more 
detail  the  evidence  the  Board  needs 
when  it  considers  vocational  factors.) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  3220-0002, 
3220-0030,  3220-0108  and  3220-0141) 

9220.46    MMHcal  •vfctonca. 

(a)  Acceptable  sources.  The  Board 
needs  reports  about  the  claimant's 
impairment(s)  from  acceptable  medical 
sources.  Acceptable  medical  sources 
are — 

(1)  Licensed  physicians; 

(2)  Licensed  osteopaths; 

(3)  Licmsed  or  certified  psychologists; 

(4)  Licensed  optometrists  for  die 
measurement  of  visual  acuity  and  visual 
fields  (a  report  from  a  physician  may  l>e 
needed  to  determine  other  aspects  of 
eye  diseases);  and 

(5)  Persons  authorized  to  furnish  a 
copy  or  stimmary  of  the  records  of  a 
medical  facility.  Generalty,  Ae  copy  or 
summary  shoidd  be  certified  as  accurate 
by  the  ctistodian  or  by  any  suUiorized 
employee  of  the  Raikoad  Retirsment 
Board.  Social  Security  Admisististioa. 
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Vetenou  AdmioMratioii,  or  State 
agBDCjr. 

(b)  MedioaJ  reporta.  Medical  reports 
shoijd  include — 

(1)  Medical  history; 

(2)  Oinical  findinga  (such  as  the 
results  of  physical  or  mental  status 
examinations); 

(3)  Laboratory  findings  (such  as  blood 
pressure,  x-rays); 

(4)  Diagnosis  (statement  of  disease  or 
injury  based  on  its  signs  and  symptoms): 

(5)  Treatment  prescribed,  with 
response  to  treatment  and  prognosis; 
and 

(6)  (i)  Statements  about  what  the 
claimant  can  still  do  despite  his  or  her 
impairment(s)  based  on  the  medical 
source's  findings  on  die  factors  under 
paragraphs  (b)  (1)  dirough  (5)  of  this 
section  (except  in  disability  daims  for 
remarried  widow's  and  surviving 
divoroed  spouses).  (See  I  220.112). 

(ii)  Statements  about  what  die 
claimant  can  still  do  (based  on  the 
medical  source's  finc&igs  on  the  foctors 
under  paragraphs  (b)  (1)  throng^  (5)  of 
diis  section)  should  describe — 

(A)  The  medical  sotoce's  opinion 
about  the  claimant's  ability,  despite  his 
or  her  impairment(s),  to  do  work-related 
activities  sudi  as  aittiog.  standing, 
moving  about,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveling; 
and 

(B)  In  cases  of  mental  iii4)ainnent(s), 
the  medical  source's  opinion  about  the 
daimant's  ability  to  reason  or  make 
occupational,  personal,  or  social 
adjustmenU.  (See  9  220.112.) 

(c)  Completeness.  The  medical 
evidence,  induding  die  clinical  and 
laboratory  findings,  must  be  complete 
and  detailed  enough  to  aDow  the  Board 
to  make  a  determination  about  whether 
or  not  die  daimant  is  disabled.  It  must 
allow  the  Board  to  determine — 

(1)  The  nature  and  limiting  effects  of 
the  claimant's  impairment(8)  for  any 
period  in  question; 

(2)  The  probable  duration  of  the 
daimant's  impairment(s);  and 

(3)  The  daunant's  residual  functional 
capacity  to  do  work-related  physical 
and  mental  activities. 

(d)  Evidence  from  physicians.  A 
statement  by  or  the  opinion  of  the 
daimant's  treating  physician  will  not 
determine  whether  the  daimant  is 
disabled.  However,  the  medical 
evidence  provided  by  a  treating 
physician  will  be  considered  by  the 
Board  in  making  a  disability  decision.  A 
treating  physician  is  a  doctor  to  whom 
the  daimant  has  been  going  for 
treatment  on  a  continuing  baua.  The 
daimant  may  have  more  than  one 
treating  phyaidan.  The  Board  may  use 
consulting  physicians  or  odier  medical 


consultants  for  spedalind 
examinations  or  tests,  to  obtain  ntore 
comi^te  evidence,  and  to  resolve  any 
conflicts.  A  consulting  physidan  is  a 
doctor  (often  a  specialist)  to  whom  the 
claimant  is  referred  for  an  examination 
once  or  on  a  limited  basis.  (See  i  220i50 
for  an  explanation  of  when  the  Bofird 
may  request  a  consultative 
examination.) 

(e)  Information  from  other  sources. 
Information  from  other  sources  may  also 
help  the  Board  tmdersteuid  how  an 
impairment  affects  the  claimant's  ability 
to  work.  Other  sources  include — 

(1)  Public  and  private  social  welfare 
agencies; 

(2)  Observations  by  non-medical 
sources: 

(3)  Other  practitioners  (for  example, 
naturopaths,  chiropractors,  audiologists, 
etc.);  and 

(4)  Railroad  and  non-raiboad 
employers. 

(Approved  by  the  Ofifice  of  Management  and 
Budget  under  control  number  3220-0038) 

S22a47   Puf ctu—  flt idaMng ewdlcal 


The  Board  needs  specific  medical 
evidence  to  determine  whether  a 
daimant  is  disabled.  The  daimant  is 
responsible  for  providing  that  evidence. 
However,  at  its  discretion,  the  Board 
will  pay  the  reasonable  cost  to  obtain 
medical  evidence  that  it  needs  and 
requests  from  physicians  not  employed 
by  the  Federal  government  and  other 
non-Federal  providers  of  medical 
services.  j 

S220.4t   HtfwdaimMitfMlBlosubmK 
medical  or  other  evidence. 

The  Board  may  request  a  daimant  to 
submit  medical  or  other  evidence.  If  the 
claimant  does  not  submit  that  evidence, 
the  Board  will  make  a  decision  on  other 
evidence  which  is  either  already 
available  in  the  claimant's  case  or 
which  the  Board  may  develop  from 
other  sources,  induding  reports  of 
consultative  examinations. 

Subpart  G— Consitftativ*  Examinatiofw 


9220.50    ConsMWitloi  mxamlmMom  at  the 
Board'aexpwiae. 

A  consultative  examination  is  a 
physical  or  mental  examination  or  test 
purchased  for  a  claimant  at  the  Board's 
request  and  expense.  If  the  claimant's 
medical  sources  cannot  provide 
sufficient  medical  evidence  about  the 
claimant's  impainnNit(s)  in  order  to 
enable  the  Board  to  determine  whether 
the  daimant  is  disaUed,  the  Board  may 
ask  the  claimant  to  have  one  or  mare 
consultative  examinations  or  tests.  The 
decision  to  purchase  a  consultative 
examiiiation  will  bfrmade  on  an 


individual  case  basis  in  accordance  with 
the  provisions  of  §  220.33  through 
9  220.56.  Selection  of  the  source  for  the 
examination  will  be  oraisistent  with  the 
provisions  of  9  220.fM.  (Program 
Integrity) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3220-0124) 

9  220.51    Notice  of  ttie  eiamlnatlon. 

If  the  Board  arranges  for  an 
examination  or  test,  the  claimant  will  be 
provided  with  reasonable  notice  of  the 
date,  time  and  place  of  the  examination 
or  test  and  the  name  of  the  person  who 
will  do  it.  The  Board  will  also  give  the 
examiner  any  necessary  background 
information  about  the  daimant's 
impaini}ent(s). 


9220.52    Failure  to  appear  at  a 
consuttaUvt  axaminatioiw 

(a)  General.  The  Board  may  fiml  that 
the  daimant  is  not  disabled  if  he  or  she 
does  not  have  good  reason  for  failing  or 
refusing  to  Xake  part  in  a  consultative 
examination  or  test  whidi  was  arranged 
by  the  Board.  U  the  individual  is  already 
receiving  an  ammity  and  does  not  have 
a  good  reason  for  foiling  or  refuting  to 
take  part  in  a  consultatfve  examination 
or  test  which  the  Board  arranged,  the 
Board  may  determine  that  the 
individual's  disability  has  stopped 
because  of  his  or  her  f^uie  or  refusal 
The  daimant  for  «diom  an  examination 
or  test  has  been  scheduled  should  notify 
the  Board  as  soon  as  passible  before  the 
scheduled  date  of  the  cocaminatioa  or 
test  if  he  or  she  has  any  reason  why  he 
or  she  cannot  go  to  the  examination  at 
test  If  the  Board  finds  that  the  claimant 
has  a  good  reason  for  ftilure  to  appear, 
anothn  examinatioa  or  test  will  be 
scheduled. 

(b)  Examples  of  good  reasons  for 
failure  to  appear.  Some  examples  of 
good  reasons  for  not  going  to  a 
scheduled  examinatioo  or  test  include — 

(1)  Illness  on  the  date  of  the  scheduled 
examination  or  test; 

(2)  Failure  to  receive  notice  or  timely 
notice  of  an  examination  or  test; 

(3)  Receipt  of  incorrect  or  incomplete 
information  about  the  examination  or 
test;  or 

(4)  A  death  or  serioiB  illness  in  the 
claimant's  immediate  lamily. 

(c)  Objections  bj  a  claimant's 
physician.  The  Board  should  be  notified 
immediately  if  die  claimant  is  advised 
by  his  or  her  treating  physidan  not  to 
take  an  examinati<»  or  test  In  some 
cases,  the  Board  may  be  able  to  secure 
the  information  which  is  needed  in 
another  way  or  the  treating  physician 
may  agree  to  another  ^rpe  (d 
examination  for  the  sane  purpose. 
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9220.53   When  the  Beard  will  purrttaas  a 

consultative  examination  and  how  It  wU  be 
used. 

(a)(1)  General.  The  decision  to 
purchase  a  consultative  examination  for 
a  daimant  will  be  made  after  full 
consideration  is  given  to  whether  the 
additional  information  needed  (e.g., 
clinical  findings,  laboratory  tests, 
diagnosis,  and  prognosis,  etc.)  is  readily 
available  from  the  records  of  the 
claimant's  medical  sources.  Upon  filing 
an  application  for  a  disability  annuity  a 
claimant  will  be  required  to  obtain  from 
his  or  her  medical  source(8)  information 
regarding  the  claimed  impairments.  The 
Board  will  seek  clarification  from  a 
medical  source  who  has  provided  a 
report  when  that  report  contains  a 
conflict  or  ambiguity,  or  does  not 
contain  all  necessary  information  or 
when  the  information  supplied  is  not 
based  on  objective  evidence.  The  Board 
will  not,  however,  seek  clarification 
from  a  medical  source  when  it  is  clear 
that  the  source  either  cannot  or  will  not 
provide  the  necessary  fihdings,  or 
cannot  reconcile  a  conflict  or  ambiguity 
in  the  findings  provided  from  the 
source's  recwds.  Therefore,  before 
purahasing  a  consultative  examination, 
the  Board  will  consider  not  only  existing 
medical  reports,  but  also  the  background 
report  containing  the  claimant's 
allegations  and  information  about  the 
claimant's  vocational  background,  as 
well  as  other  pertinent  evidence  in  his 
or  her  file. 

(2)  When  the  Board  purchases  a 
consultative  examination,  we  will  use 
the  report  from  the  consultative 
examination  to  try  to  resolve  a  conflict 
or  ambiguity  if  one  exists.  The  Board 
will  do  this  by  comparing  the 
persuasiveness  and  value  of  the 
evidence.  The  Board  will  also  use  a 
consultative  examination  to  secure 
needed  medical  evidence  the  file  does 
not  contain  such  as  clinical  findings, 
laboratory  tests,  a  diagnosis  or 
prognosis  necessary  for  decision. 

(b)  Situations  requiring  a  consultative 
examination.  A  consultative 
examination  may  be  purchased  when 
the  evidence  as  a  whole,  both  medical 
and  non-medical,  is  not  suffident  to 
support  a  dedsion  on  the  claim.  In 
addition,  other  situations,  such  as  me  or 
more  of  the  following,  will  normally 
require  a  consultative  examination 
(these  situations  are  not  all-inclusive): 

(1)  The  specific  additional  evidence 
needed  for  adjudication  has  been 
pinpointed  and  high  probability  exists 
for  obtaining  it  throi^jh  purchase. 

(2)  The  additional  evidence  needed  is 
not  contained  in  the  leoords  of  the 
claimant's  treating  sources. 
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(3)  Evidence  that  may  be  needed  from 
the  daimant's  treating  or  other  medical 
sources  cannot  be  obtained  for  reasons 
beyond  his  or  her  control,  such  as  death 
or  noncooperation  of  the  medical  source. 

(4)  Highly  tedmical  or  specialized 
medical  evidence  which  is  needed  is  not 
available  from  the  claimant's  treating 
sources. 

(5)  A  conflict,  inconsistency, 
ambiguity  or  insuffidency  in  the 
evidence  must  be  resolved, 

(6)  There  is  an  indication  of  a  change 
in  the  daimant's  condition  that  is  likely 
to  affed  his  or  her  ability  to  function, 
but  current  severity  is  not  documented. 

(7)  Information  provided  by  any 
source  appears  not  to  be  supported  by 
objective  evidence. 


9220.54   WhwtlheBoardw 
a  consultative  examination. 


I  not  purchaae 


A  consultative  examination  will  not 
be  purchased  in  the  following  situations 
(these  situations  are  not  all-inclusive): 

(a)  In  disabled  widow(er)  benefit 
claims,  when  the  alleged  month  of 
disability  is  after  the  end  of  the  7-year 
period  spedfied  in  9  216.38  and  there  is 
no  possibility  of  establishing  an  earlier 
onset  or  when  the  7-year  period  expired 
in  the  past  and  all  the  medical  evidence 
in  the  claimant's  file  establishes  that  he 
or  she  was  not  disabled  os  or  before  the 
expiration  date. 

(b)  When  any  issues  about  the  actual 
performance  of  substantial  gainful 
activity  have  not  been  resolved 

(c)  In  childhood  disability  claims, 
when  it  is  determined  that  the 
claimant's  alleged  childhood  disability 
did  not  begin  before  the  month  of 
attainment  of  age  22.  In  this  situation, 
the  claimant  could  not  be  entitled  to 
benefits  as  a  disabled  child  unless  found 
disabled  before  age  22. 

(d)  When,  on  the  basis  of  the 
claimant's  allegations  and  all  available 
medical  reports  in  his  or  her  case  file,  it 
is  apparent  that  he  or  she  does  not  have 
an  impairment  v^ich  will  have  more 
than  a  minimal  effect  on  his  or  her 
capacity  to  woric. 

(e)  Childhood  disability  claims  filed 
concurrentiy  with  the  employee's  claim 
and  entitlement  cannot  be  established 
for  the  employee. 

(f)  Survivors  childhood  disability 
claims  where  entitlement  is  precluded 
based  on  non-disability  factors. 

9220.56    Purchaae  of  consultative 
axamioatians  at  the  raconeidanilton  level 

(a)  When  a  daimant  requests  a 
review  of  the  Board's  initial 
deteniiinati(Ri  at  the  reconsideration 
level  of  review,  consultative  medical 
examinations  will  be  obtained  when 
needed,  but  not  routinely.  A  consultative 


examination  will  not  if  possible,  be 
performed  by  the  same  physician  or 
psychologist  used  in  the  initial  claim. 

(b)  Where  the  evidence  tends  to 
substantiate  an  affirmation  of  the  initial 
denial  but  the  daimant  states  that  the 
ti^ating  physician  or  psychologist 
considers  him  or  her  to  be  disabled,  the 
Board  will  assist  the  daimant  in 
securing  medical  reports  or  records  from 
the  treating  physidan. 

9220.56  Securing  medlcslevMMice  at  the 
appeals  referee  hearing  level. 

(a)  Where  there  is  a  conflict  in  the 
medical  evidence  at  the  hearing  level  of 
review  before  an  appeals  referee,  the 
referee  will  try  to  resolve  it  by 
comparing  the  persuasiveness  and  value 
of  the  conflicting  evidence.  The  referee's 
reasoning  will  be  explained  in  the 
decision  rationale.  Where  such 
resolution  is  not  possible,  the  referee 
will  secure  additional  medical  evidence 
(e.g.,  clinical  findings,  laboratory  test, 
diagnosis,  prognosis,  etc.)  to  resolve  the 
conflict  Even  in  the  absence  of  a 
conflict  the  referee  will  also  secure 
additional  medical  evidence  when  the 
file  does  not  contain  dinical  findings, 
laboratory  tests,  a  diagnosis,  or  a 
prognosis  necessary  for  a  dedsion. 

(b)  Before  requesting  a  consultative 
examimination,  the  referee  will 
ascertain  whether  the  information  is 
available  as  a  result  of  a  recent 
examination  by  any  of  the  claimant's 
medical  sources.  If  it  is,  the  referee  will 
request  the  evidence  fit)m  that  medical 
practitioner.  If  contact  with  the  medical 
source  is  not  productive  for  any  reason, 
or  if  there  is  no  recent  examination  by  a 
medical  source,  the  referee  will  obtain  a 
consultative  examination. 

9220.57  Type  Of  purchased  examinations 
and  selection  of  source. 

(a)  Additional  evidence  needed  for 
disability  determination.  The  types  of 
examinations  and  tests  the  Board  will 
purchase  depends  upon  the  additional 
evidence  needed  for  the  disability 
determination.  The  Board  will  purchase 
only  the  specific  evidence  needed  For 
example,  if  special  tests  (such  as  X-rays, 
blood  studies,  or  EKG)  will  furnish  the 
additional  evidence  needed  for  the 
disability  determination,  a  more 
comprehensive  medical  examination 
will  not  be  authorized. 

(b)  The  physician  or  psychologist 
selected  to  do  the  examination  or  test 
must  be  qualified.  The  physidan's  or 
psychologist's  qualifications  must 
indicate  that  tiie  physidan  or 
psychologist  is  currentiy  licensed  in  the 
State  and  has  the  training  and 
experience  to  perform  the  type  of 
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examination  or  test  requested.  The 
physician  or  psychologist  may  use 
support  staff  to  help  perform  the 
examination.  Any  such  support  staff 
must  meet  appropriate  licensing  or 
certification  requirements  of  the  State. 
See  also  f  220.64. 

UTOM  omecHona  to  the  deelgnated 
pliysiclin  Of  psycholooist. 

A  claimant  or  his  or  her 
representative  may  object  to  his  or  her 
being  examined  by  a  designated 
physician  or  psychologist  If  there  is  a 
good  reason  for  the  objection,  the  Board 
will  schedule  the  examination  with 
another  physician  or  psychologist.  A 
good  reason  may  be  where  the 
consultative  examination  physician  or 
psychologist  had  previously  represented 
an  interest  adverse  to  the  daimant.  For 
example,  tiie  physician  or  psychologist 
may  have  represented  the  claimant's 
employer  in  a  worker's  compensation 
case  or  may  have  been  involved  in  an 
insurance  claim  or  legal  action  adverse 
to  the  claimant.  Other  things  the  Board 
will  consider  are:  language  barrier, 
office  location  of  consultative 
examination  physician  or  psychologist 
(2nd  floor,  no  elevator,  etc.],  travel 
restrictions,  and  examination  by  the 
physician  or  psychologist  in  connection 
with  a  previous  unfavorable 
determination.  If  the  objection  is 
because  a  physician  or  psychologist 
allegedly  "lacks  objectivity"  (in  general, 
but  not  in  relation  to  the  claimant 
personally)  the  Board  will  review  the 
allegations.  To  avoid  a  delay  in 
processing  the  claimant's  claim,  the 
consultative  examination  in  such  a  case 
will  be  changed  to  another  physician  or 
psychologist  while  a  review  is  being 
conducted.  Any  objection  to  use  of  the 
substitute  physician  or  psychologist  will 
be  handled  in  the  same  manner. 
However,  if  the  Board  or  the  Social 
Security  Administration  had  previously 
conducted  such  a  review  and  foimd  that 
the  reports  of  the  consultative  physician 
or  psychologist  in  question  conform  to 
the  Board's  guidelines,  then  the  Board 
will  not  change  the  claimant's 
examination. 

{220.59    Requesting  examination  by  a 
epedfic  physician,  psychologist  or 
Institution— eppMis  referee  heering  level. 

In  an  imusual  case,  an  appeals  referee 
may  have  reason  to  request  an 
examination  by  a  particular  physician, 
psychologist  or  institution.  Some 
examples  include  the  following: 

(a)  Conflicts  in  the  existing  medical 
evidence  require  resolution  by  a 
recognized  authority  in  a  particular 
specialty; 


(b)  The  impairmeat  requires 
hospitalization  for  diagnostic  purposes; 
or 

(c)  The  claimant's  treating  physician 
or  psychologist  is  in  the  best  position  to 
submit  a  meaningful  report. 

S  220.60   Diagnostic  surgical  procedures. 

The  Board  will  not  order  diagnostic 
surgical  procedures  such  as  myelograms 
and  arteriograms  for  the  evaluation  of 
disabihty  under  the  Board's  disability 
program.  In  addition,  the  Board  will  not 
order  procedures  such  as  cardiac 
catheterization  and  surgical  biopsy. 
However,  if  any  of  these  procedures 
have  been  performed  as  part  of  a 
workup  by  the  claimant's  treating 
physician  or  other  medical  source,  the 
results  may  be  secured  and  used  to  help 
evaluate  an  impairment(s]'s  severity. 

9  220.61    informing  the  examining 
physician  or  psychologist  of  examination 
scheduling,  report  content  and  signature 
requirements. 

Consulting  physicians  or 
psychologists  will  be  fully  informed  at 
the  time  the  Board  contacts  them  of  the 
following  obligations: 

(a)  General.  In  sdieduling  full 
consultative  examinations,  sufficient 
time  should  be  allowed  to  permit  the 
examining  physician  to  take  a  case 
history  and  perform  the  examination 
(including  any  needed  tests). 

(b)  Report  content.  Ilie  reported 
results  of  the  claimant's  medical  history, 
examination  pertinent  requested 
laboratory  findings,  discussions  and 
conclusions  must  conform  to  accepted 
professional  standards  and  practices  in 
the  medical  field  for  a  complete  and 
competent  examination.  The  facts  in  a 
particular  case  and  the  information  and 
findings  already  reported  in  the  medical 
and  otiier  evidence  of  record  will  dictate 
the  extent  of  detail  needed  in  the 
consultative  examination  report  for  that 
case.  Thus,  the  detail  and  format  for 
reporting  the  results  of  a  purchased 
examination  will  vary  depending  upon 
the  type  of  examination  or  testing 
requested.  The  reporting  of  information 
will  differ  from  one  type  of  examination 
to  another  when  the  requested 
examination  relates  to  the  performance 
of  tests  such  as  ventilatory  function 
tests,  treadmill  exercise  tests,  or 
audiological  tests.  The  medical  report 
must  be  complete  enough  to  help  the 
Board  determine  the  nature,  severity, 
duration  of  the  impairment  and  residual 
functional  capacity.  Pertinent  points  in 
the  claimant's  mescal  history,  such  as  a 
description  of  cheat  pain,  will  reflect  the 
claimant's  statements  of  his  or  her 
symptoms,  not  simply  the  physician's  or 
psychologist's  statements  or 


conclusions.  The  examining  physician's 
or  psychologist's  report  of  the 
consultative  examination  will  include 
the  objective  medical  facts. 

(c)  Elements  of  a  complete 
examination.  A  complete  examination  is 
one  which  involves  all  the  elements  of  a 
standard  examination  in  the  applicable 
medical  specialty.  When  a  complete 
examination  is  involved,  the  report  will 
include  the  following  elements: 

(1)  The  claimant's  major  or  chief 
complaint(s). 

(2)  A  detailed  description,  within  the 
area  of  specialty  of  the  examination,  of 
the  history  of  the  claimant's  major 
complaint(s).  | 

(3)  A  description,  and  disposition,  of 
pertinent  "positive,"  as  well  as 
"negative,"  detailed  findings  based  on 
the  history,  examination  and  laboratory 
test  related  to  the  major  complaint(s) 
and  any  other  abnormalities  reported  or 
found  during  examination  or  laboratory 
testing. 

(4)  The  results  of  laboratory  and  other 
tests  (e.g.,  x-rays)  performed  according 
to  the  requirements  stated  in  the  Listing 
of  Impairments  (see  Appendix  1  of  this 
Part  I). 

(5)  The  diagnosis  and  prognosis  for 
the  claimant's  impairment(8). 

(6)  A  statement  as  to  what  the 
claimant  can  still  do  despite  his  or  her 
impairment(s)  (except  in  disability 
claims  for  remarried  widows  and 
widowers,  and  surviving  divorced 
spouses).  This  statement  must  describe 
the  consultative  physician's  or 
psychologist's  opinion  concerning  the 
claimant's  ability,  despite  his  or  her 
impairment(s),  to  do  basic  work 
activities  such  as  sitting,  standing, 
lifting,  carrying,  handling  objects, 
hearing,  speaking,  and  traveling;  and,  in 
cases  of  mental  impairment(s),  the 
consultative  physician's  or 
psychologist's  opinion  as  to  the 
claimant's  ability  to  reason  or  make 
occupational,  personal,  or  social 
adjustments. 

(7)  When  less  than  a  complete 
examination  is  required  (for  example,  a 
speciHc  test  or  study  is  needed),  not 
every  element  is  required. 

(d)  Signature  requirements.  All 
consultative  examination  reports  will  be 
personally  reviewed  and  signed  by  the 
physician  or  psychologist  who  actually 
performed  the  examination.  This  attests 
to  the  fact  that  the  physician  or 
psychologist  doing  the  examination  or 
testing  is  solely  responsible  for  the 
report  contents  and  for  the  conclusions 
explanations  or  comments  provide  with 
report  to  the  history,  examination  and 
evaluation  of  laboratory  test  results. 
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5220.62   Reviewing  reports  of 
examinations. 

(a)  The  Board  will  review  die  report  of 
the  consultative  examination  to 
determine  whether  the  specific 
information  requested  has  been 
furnished.  The  Board  will  consider  these 
factors  in  reviewing  the  report: 

(1)  Whether  the  report  provides 
evidence  which  serves  as  an  adequate 
basis  f(»  decisionmaking  in  terms  of  the 
impairment  it  assesses. 

(2)  Whether  the  report  is  internally 
consistent.  Whether  all  the  diseases, 
impairments  and  complaints  described 
in  the  history  are  adequately  assessed 
and  reported  in  the  physical  findings. 
Whether  die  conclusions  correlate  the 
findings  from  the  claimant's  medical 
history,  physical  examination  and 
laboratory  tests  and  explaui  all 
abnormalities. 

(3)  Whether  the  report  is  consistent 
with  the  other  information  available  to 
the  Board  within  the  specialty  of  die 
examination  requested.  Whether  the 
report  fails  to  mention  an  important  or 
relevant  complaint  within  the  spedahty 
that  is  noted  on  other  evidence  in  the 
file  (e.g.,  blindness  in  one  eye, 
amputations,  flail  limbs  or  claw  hands, 
etc.). 

(4)  Whether  the  report  is  properly 
signed. 

(b)  If  the  report  is  inadequate  or 
incomplete,  die  Board  will  contact  the 
examining  consultative  physician  or 
psychologist  give  an  explanation  of  the 
Board's  evidentiary  needs,  and  ask  that 
the  physidan  or  psydiologist  furnish  the 
missing  information  or  prepare  a  revised 
report. 

(c)  Where  die  examination  discloses 
new  diagnostic  information  or  test 
results  which  are  significant  to  the 
claimant's  treatment,  the  Board  will 
consider  referral  of  the  consultative 
examination  report  to  the  claimant's 
treating  physidan  or  psychologist. 

(d)  llie  Board  will  tsike  steps  to 
ensure  that  consultative  examinations 
are  scheduled  only  with  medical  sources 
who  have  the  equipment  required  to 
provide  an  adequate  assessment  and 
record  of  the  level  of  severity  of  the 
claimant's  alleged  impairments. 

S  220.63    Conflict  of  IntareeL 

All  impUcations  of  possible  conflict  of 
interest  between  Board  medical 
consultants  and  their  medical  practices 
will  be  avoided.  Board  review 
'  physidans  and  psychologists  will  not 
perform  consultative  examinations  for 
the  Board's  disability  programs  without 
prior  approval.  In  addition,  they  will  not 
acquire  or  maintain,  direcdy  or 
indirectly,  indochng  any  member  of  their 
families,  any  finan^al  interest  in  a 
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medical  partnoship  or  similar 
relationship  in  which  consultative 
examinations  are  provided.  Sometimes 
one  of  the  Board's  review  physidans  or 
psychologists  will  have  prior  knowledge 
of  a  case  (e.g.,  die  claimant  was  a 
patient).  Where  diis  is  so,  die  physician 
or  psychologist  will  not  partidpete  in 
the  review  or  determination  of  the  case. 
This  does  not  preclude  the  physidan  or 
psychologist  from  submitting  medical 
evidence  based  on  prior  treatment  or 
examination  of  the  daimanf. 

9220.64    Program  integrity. 

The  Board  will  not  use  hi  its  program 
any  individual  or  entity  who  is 
exduded,  su^iended.  or  otherwise 
barred  tram  participation  in  die 
Medicare  or  Medicaid  ptogtams,  or  any 
odier  Federal  or  Federally-assisted 
program;  who  has  b«en  c(Hivlcted.  under 
Federal  or  State  law,  in  connection  with 
the  delivery  of  health  care  services,  of 
fraud,  theft,  embe&lement  breach  of 
fiduciary  responsibility  or  fmandal 
abuse;  who  has  been  convicted  under 
Federal  or  State  law  of  unlawful 
manufacture,  distribution,  prescription, 
or  dispensing  of  a  controlled  substance; 
whose  license  to  provide  health  care 
services  is  revoked  or  suspended  by  any 
State  licensing  authority  for  reasons 
bearing  on  professional  competence, 
professional  conduct  or  finandaj 
integrit3r;  who  has  surrendered  such  a 
Ucense  while  formal  disdplinary 
proceedings  involving  professional 
condud  were  pending;  or  w^o  has  had  a 
civil  monetary  assessment  or  penalty 
imposed  on  such  individual  or  entity  for 
any  activity  described  in  this  section  or 
as  a  result  of  formal  disdplinary 
proceedings.  Also  see  S9  220.53  and 
220.57(b). 

Subpart  H— EvahNrtion  of  DisabHRy 
9220.100    Evalustienofdtset>iiityforeny 


(a)  General.  The  Board  uses  a  set 
evaluation  process,  explained  in 
paragraph  (b)  of  this  section,  to 
determine  whether  a  daimant  is 
disabled  for  any  regular  employment 
This  evaluation  process  applies  to 
employees,  widow(er)8,  and  children 
who  have  apphed  for  annuities  under 
the  Railroad  Retirement  Act  based  on 
disability  for  any  regular  employment. 
Regular  employment  means  substantial 
gainful  activity  as  that  term  is  defined  in 
9  22ai41. 

(b)  Steps  in  evaluating  disability.  A 
set  order  is  followed  to  determine 
whether  disability  exists.  The  duration 
requirement  as  described  in  §  220.28, 
must  be  met  for  a  claimant  to  be  found 
disabled.  The  Board  reviews  any  current 


woik  activity,  die  severity  of  die 
daimant's  impainnent(8),  the  daimanfs 
impairment(s),  die  daimant's  residnal 
functional  capadty,  and  die  daimant's 
age,  education,  and  work  experience.  If 
die  Board  finds  diet  die  dahnant  is 
disabled  or  is  not  disabled  at  any  stqi  in 
the  process,  the  Board  does  not  review 
further.  (See  9  220.105  if  die  daimant  is 
not  currently  disabled  but  was 
previously  disabled  for  a  specified 
period  of  time  hi  the  past)  The  steps  are 
as  follows: 

(1)  Claimant  is  working.  If  die 
daimant  is  working,  and  the  work  is 
substantial  gainful  activity,  die  Board 
will  find  diet  he  or  she  is  not  Hifmbted 
regardless  of  his  or  her  impairments, 
age,  education,  or  work  experience.  If 
the  daimant  is  not  performing 
substantial  gainful  activity,  die  Board 
will  follow  paragraph  (b)(2)  of  diis 
section. 

(2)  lmpairment(s)  not  severe.  If  die 
claimant  does  not  have  an  impairment 
or  combination  of  impairments  which 
significantiy  limit  his  or  her  physical  or 
mental  ability  to  do  basic  work 
activities,  the  Board  will  find  diat  the 
claimant  is  not  disabled  without 
consideration  of  age,  education,  or  weak 
experience.  If  the  daimant  has  an 
impairment  or  combination  of 
impairments  which  significantiy  limit  his 
or  her  abihty  to  do  basic  work  activities, 
the  Board  will  follow  paragraph  (b)(S)  of 
tills  section.  (See  9  220.102(b)  for  a 
definition  of  basic  work  activities.) 

(3)  Impairment(8)  meets  or  equals  one 
in  the  Listing  of  Impairments.  If  die 
claimant  has  an  impairment  or 
combination  of  impairments  which 
meets  the  duration  requirement  and 
such  impairment  is  listed  or  is  medically 
equal  to  one  which  is  listed  in  the 
Listing  of  Impairments,  the  Board  will 
find  the  claimant  disabled  without 
considering  his  or  her  age,  education  or 
work  experience.  (The  Listing  of 
Impairments  is  contained  in  Appendix  1 
of  tills  part.)  If  the  claimant's 
impairment  or  combination  of 
impairments  is  not  listed  or  is  not 
medically  equal  to  one  which  is  listed  in 
the  Listing  of  Impairments,  the  Board 
will  follow  paragraph  (b)(4)  of  this 
section.  (Medical  equivalence  is 
discussed  in  9  220.111). 

(4)  Impairment(s)  must  prevent  past 
relevant  work.  If  die  claimant's 
impairment  or  combination  of 
impairments  is  not  listed  or  is  not 
medically  equal  to  one  which  is  listed  in 
the  Listing  of  Impairments,  the  Board 
will  then  review  the  daimant's  residual 
functional  capadty  (see  9  220.120)  and 
the  physical  and  mental  demands  of 
past  relevant  work  (see  9  220.130).  ff  the 
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Board  determines  that  the  claimant  is 
still  able  to  do  his  or  her  past  relevant 
work,  the  Board  will  find  that  he  or  she 
is  not  disabled.  If  the  claimant  is  unable 
to  do  his  or  her  past  relevant  work,  the 
Board  will  follow  paragraph  (b)(5)  of 
this  section. 

(5)  ImpairmenUs)  must  prevent  any 
oOter  work,  (i)  If  the  claimant  is  unable 
to  do  Us  or  her  past  relevant  work 
because  of  his  or  her  impairment  or 
combination  of  impairments,  the  Board 
will  review  the  claimant's  residual 
functional  capacity  and  his  or  her  age. 
education  and  work  experience  to 
detendne  if  the  claimant  is  able  to  do 
any  other  woric.  If  the  claimant  cannot 
do  other  work,  the  Board  will  find  him 
or  her  disabled.  If  the  claimant  can  do 
other  work,  the  Board  will  find  the 
claimant  not  disabled. 

(ii)  If  ttie  claimant  has  only  a  marginal 
education  (see  |  220.129)  and  long  work 
experience  (i.e.,  35  years  or  more)  in 
which  he  or  she  only  did  arduous 
unskilled  physical  labor,  and  the 
claimant  can  no  longer  do  this  kind  of 
woric  the  Board  will  use  a  different  rule 
(see  i  22ai27)  to  determine  disability. 

(c)  Once  a  claimant  has  be«n  found 
eligible  to  receive  a  disability  annuity, 
the  Board  follows  a  somewhat  different 
order  of  evaluation  to  determine 
whether  the  claimant's  eligibility 
continues  as  explained  in  §  220.180. 

§220.101    Evaluation  of  mantal 


(a)  General.  The  steps  outlined  in 
S  220.100  apply  to  the  evaluation  of 
physical  and  mental  impairments.  In 
addition,  in  evaluating  the  severity  of  a 
mental  impainnent(8),  the  Board  will 
follow  a  special  procedure  at  each 
administrative  level  of  review. 
Following  this  procedure  will  assist  the 
Board  in — 

(1)  Identifying  additional  evidence 
necessary  for  the  determination  of 
impaiment  severity: 

(2)  Considering  and  evaluating 
aspects  of  the  mental  impairment(s] 
relevant  to  the  claimant's  ability  to 
work;  and 

(3)  Organizing  and  presenting  the 
findings  in  a  clear,  concise,  and 
consistent  manner. 

(b)  Use  of  the  procedure  to  record 
pertinent  findings  and  rate  the  degree  of 
functional  loss.  (1)  This  procedure 
requires  Uie  Boeurd  to  record  the 
pertinent  signs,  symptoms,  findings, 
functional  limitations,  and  effects  of 
treatment  contained  in  the  claimant's 
case  record.  D^a  will  assist  the  Board  in 
determining  if  a  mental  impaiiment(s) 
exists.  Whether  or  not  a  mental 
impainnent(s)  exists  is  decided  in  the 
same  way  the  question  of  a  physical 


impairment  is  decided,  i.e.,  the  evidence 
must  be  carefully  reviewed  and 
conclusions  supported  by  it.  The  mental 
status  examination  and  psychiatrig 
history  will  ordinarily  provide  the 
needed  information.  (See  S  220.27  for 
further  information  about  what  is 
needed  to  show  an  impairment.) 

(2)  If  the  Board  determines  that  a 
mental  impairment(s]  exists,  this 
procedure  then  requires  the  Board  to 
indicate  whether  certain  medical 
findings  which  have  been  found 
especially  relevant  to  the  ability  to  work 
are  present  or  absent. 

(3)  The  procedure  then  requires  the 
Board  to  rate  the  degree  of  functional 
loss  resulting  from  the  impairment(s). 
Four  areas  of  function  considered  by  the 
Board  as  essential  to  work  have  been 
identified,  and  the  degree  of  functional 
loss  in  those  areas  must  be  rated  on  a 
scale  that  ranges  from  no  limitation  to  a 
level  of  severity  which  is  incompatible 
with  the  ability  to  perform  those  work- 
related  functions.  For  the  first  two  areas 
(activities  of  daily  living  and  social 
functioning),  the  rating  is  done  based 
upon  the  following  five  point  scale: 
none,  sli^t  moderate,  marked,  and 
extreme.  For  the  ^ird  area 
(concentration,  persistence,  or  pace),  the 
following  five  point  scale  is  used:  Never, 
seldom,  often,  frequent,  and  constant. 
For  the  fourth  area  (deterioration  or 
decompensation  in  work  or  work-like 
settings),  the  following  four  point  scale 
is  used:  never,  once  or  twice,  repeated 
(three  or  more),  and  continual.  "The  last 
two  points  for  each  of  these  scales 
represent  a  degree  of  limitation  which  is 
incompatible  with  the  ability  to  perform 
the  work-related  function. 

(c)  Use  of  the  procedure  to  evaluate 
mental  impairments.  Following  the 
rating  of  the  degree  of  functional  loss 
resulting  from  the  impairment(s),  the 
Board  then  detennines  the  severity  of 
the  mental  impairment(8). 

(1)  If  the  four  areas  considered  by  the 
Board  as  essential  to  work  have  been 
rated  to  indicate  a  degree  of  limitation 
as  "none"  or  "slight"  in  the  first  and 
second  area,  "never"  or  "seldom"  in  the 
third  area,  and  "never"  in  the  fourth 
area,  the  Board  can  generally  conclude 
that  the  impairmcnt(8)  is  not  severe, 
unless  the  evidence  otherwise  indicates 
that  there  is  significant  limitation  of  the 
claimant's  mental  ability  to  do  basic 
work  activities  (see  S  220.102). 

(2)  If  the  claimant's  mental 
impairment(s)  is  severe,  the  Board  must 
then  determine  if  it  meets  or  equals  a 
listed  mental  impairment.  This  is  done 
by  comparing  the  Board's  prior 
conclusions  based  on  this  procedure 
(i.e.,  the  presence  of  certain  medical 
fincfings  considered  by  the  Board  as 


especially  relevant  to  a  claimant's 
ability  to  work  and  the  Board's  rating  of 
functional  loss  resulting  &om  the  mental 
impainnent(s]]  against  the  criteria  of  the 
appropriate  listed  mental  disorder(s). 

(3)  If  the  claimant  has  a  severe 
impairment(s),  but  the  impainnent(s) 
neither  meets  nor  equals  the  Listings, 
the  Board  will  then  do  a  residual 
functional  capacity  assessment  for  those 
claimants  (employees,  widow(er]s,  and 
children)  whose  applications  are  based 
on  disability  for  any  regular  employment 
under  the  Railroad  Retirement  Act. 

(4)  At  all  adjudicative  levels,  the 
Board  will,  in  each  case,  incorporate  the 
pertinent  findings  and  conclusions 
based  on  this  procedure  in  its  decision 
rationale.  The  Board's  rationale  must 
show  the  significant  history,  including 
examination,  laboratory  findings,  and 
functional  limitations  that  the  Board 
considered  in  reaching  conclusions 
about  the  severity  of  tiie  mental 
impainnent(8]. 

S  220.102    Non-sevara  lmpairment(s), 
daflnad. 

(a)  Non-severe  impairment(sj.  An 
impairment  or  combination  of 
impairments  is  not  severe  if  it  does  not 
significantly  limit  the  claimant's 
physical  or  mental  ability  to  do  basic 
work  activities. 

(b)  Basic  work  activities.  Basic  work 
activities  means  the  ability  and 
aptitudes  necessary  to  do  most  jobs. 
Examples  of  these  include — 

(1)  Physical  functions  such  as  walking, 
standing,  sitting,  lifting,  pushing,  pulling, 
reaching,  carrying,  or  handling; 

<2)  Capacities  for  seeing,  hearing,  and 
speaking; 

(3)  Understanding,  carrying  out,  and 
remembering  simple  instructions; 

(4)  Use  of  judgment; 

(5)  Responding  appropriately  to 
supervision,  co-workers  and  usual  work 
situations;  and 

(6)  Dealing  with  changes  in  a  routine 
work  setting. 

§  220.103    Two  or  rnof*  unrelated 
Impairments— initial  claims. 

(a)  Unrelated  severe  impairments. 
Two  or  more  unrelated  severe 
impairments  cannot  be  combined  to 
meet  the  12-month  duration  test.  If  the 
claimant  has  a  severe  impairment(s)  and 
then  develops  another  unrelated  severe 
impairment's)  but  neither  one  is 
expected  to  last  for  12  months,  he  or  she 
cannot  be  found  disabled  even  though 
the  two  impairments  in  combination  last 
for  12  months. 

(b)  Concurrent  Impairments.  If  the 
claimant  has  two  or  more  concurrent 
impairments  which,  when  considered  in 
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combination,  are  severe,  the  Board  must 
also  determine  whether  the  combined 
effect  of  the  impairments  can  be 
expected  to  continue  to  be  severe  for  12 
months.  If  one  or  more  of  the  claimant's 
impairments  improves  or  is  expected  to 
improve  within  12  months,  so  that  the 
combined  effect  of  the  claimant's 
impairments  is  no  longer  severe,  he  or 
she  will  be  found  to  not  meet  the  12- 
month  duration  test. 

§220.104    Multlpia  Impairments. 

To  determine  whether  the  claimant's 
physical  or  mental  impairment  or 
impairments  are  of  a  sufficient  medical 
severity  that  such  impairment  or 
impairments  could  be  the  basis  of 
eligibility  under  the  law,  the  combined 
effect  of  all  of  the  claimant's 
impairments  are  considered  regardless 
of  whether  any  such  impairment,  if 
considered  separately,  would  be  of 
sufficient  severity.  If  a  medically  severe 
combination  of  impairments  is  foimd,  it 
will  be  considered  throughout  the 
disability  evaluation  process.  If  a 
medically  severe  combination  of 
impairments  is  not  found,  the  claimant 
will  be  determined  to  be  not  disabled. 

S220.10S   Initial  avahiation  of  a  pravloua 
dlaat)lilty. 

(a)  In  some  cases,  the  Board  may 
determine  that  a  claimant  is  not 
currently  disabled  but  was  previously 
disabled  for  a  specified  period  of  time  in 
the  past.  This  can  occur  when — 

(1)  The  disability  application  was  filed 
before  the  claimant's  disabiUty  ended 
but  the  Board  did  not  make  the  initial 
determination  of  disability  until  after  the 
claimant's  disability  ended;  or 

(2)  The  disability  application  was  filed 
after  the  claimant's  disability  ended  but 
no  later  than  the  12th  month  after  the 
month  the  disability  ended. 

(b)  When  evaluating  a  claim  for  a 
previous  disability,  die  Board  follows 
the  steps  in  S  220.100  to  determine 
whether  a  disability  existed,  and  follows 
the  steps  in  8  220.180  to  determine  when 
the  disability  ended. 

Exampia  1:  The  claimant  sustained  multiple 
fractures  to  his  left  leg  in  an  automobile 
accident  which  occuired  on  June  10, 1082.  For 
a  period  of  18  months  following  the  accident 
the  claimant  underwent  2  suigical  procedures 
which  restored  the  fnnctioaal  use  of  his  leg. 
After  a  recovety  period  following  the  last 
surgery,  the  claimant  returned  to  work  on 
February  1, 1984. 

The  claimant,  aldiougfa  fully  recovered 
medicdly  and  regularly  onployed.  filed  an 
application  on  Deoember  3. 1084  for  a 
detnminatioa  of  disability  for  die  period  Juqe 
18. 1962  ttuoBgh  Januaiy  91 1984.  llw  Board 
reviewed  his  dahn  in  January  1085  and 
determined  that  he  was  disabled  for  die  prior 
period  whteh  began  od  Jane  18, 19S2  and 


continued  ttirough  January  31, 1964.  A 
disability  annuity  is  payable  to  the  employee 
only  for  the  period  December  1, 1983  tlmiugh 
January  31, 1984. 

An  annuity  may  not  begin  any  earlier  than 
the  l8t  of  the  12th  month  before  the  month  in 
which  the  application  was  filed  (See  Part  218 
of  this  chapter  for  the  rules  on  When  an 
annuity  may  begin). 

Example  2:  The  claimant  is  disabled  using 
the  same  medical  facts  disclosed  above, 
beginning  June  16, 1982  (the  date  of  the 
automobile  accident).  The  claimant  files  an 
application  for  a  disability  annuity,  dated 
December  1, 1983.  However,  as  of  February  1, 
1984  and  before  the  Board  makes  a  disability 
detennination,  the  claimant  returns  to  fuU- 
time  work  and  is  no  longer  considered 
disabled.  The  Board  reviews  the  claimant's 
application  in  May  of  1984  and  finds  him 
disabled  for  the  period  June  16, 1982  through 
January  31, 1984.  A  disabiUty  annuity  is 
payable  to  the  employee  from  December  1. 
1982  through  January  31, 1984.  (See  Part  218  of 
this  chapter  for  the  rules  on  when  an  annuity 
may  begin). 

Subpart  1— Medical  ConeMeratione 

S220.110   LMngoflmpalnnantaln 
Appendix  I  of  this  part 

(a)  Purpose  of  the  Listing  of 
Impairments.  "The  Listing  of  Impairments 
describes,  for  each  of  the  major  body 
systems,  impairments  which  are 
considered  severe  enough  to  prevent  a 
person  from  doing  any  substantial 
gainful  activity.  Most  of  the  listed 
impairments  are  permanent  or  expected 
to  result  in  death,  oca  specific  statement 
of  duration  is  made.  For  all  others,  the 
evidence  must  show  that  the  impairment 
has  lasted  or  is  expected  to  last  for  a 
continuous  period  of  at  least  twelve 
months. 

(b)  Adult  and  Childhood  Listings.  The 
Listing  of  Impairments  consists  of  two 
parts: 

(1)  Part  A  contains  medical  criteria 
that  apply  to  claimants  age  18  and  over. 
The  medical  criteria  in  Part  A  may  also 
be  applied  in  evaluating  impairments  in 
claimants  under  age  18  if  the  disease 
processes  have  a  similar  effect  on  adults 
and  younger  persons. 

(2)  Part  B  contains  additional  medical 
criteria  that  apply  only  to  the  evaluation 
of  impairments  of  disabled  children  who 
are  between  the  ages  of  16  and  18. 
Certain  criteria  in  Part  A  do  not  give 
appropriate  consideration  to  the 
particular  effects  of  the  disease 
processes  in  diildhood:  Le..  when  the 
disease  process  is  generally  found  only 
in  children  or  when  the  disease  process 
differs  in  its  effect  on  diildren  than  on 
adults.  Additional  criteria  an  included 
in  Part  B,  and  the  impaiiment  categories 
are.  to  the  extent  possible,  numbered  to 
maintain  a  relationsh^  widi  dieir 
counterparts  in  Part  A.  In  evaluating 
disability  for  a  Ghikl  between  16  and  18, 


Part  B  will  be  used  first  If  the  medical 
criteria  in  Part  B  do  not  apply,  then  the 
medical  criteria  in  Part  A  will  be  used. 

(c)  How  to  use  the  Listing  of 
Impairments.  Each  section  of  the  Listing 
of  Impairments  has  a  general 
introduction  containing  definitions  of 
key  codcepts  used  in  that  section. 
Certain  specific  medical  findings,  some 
of  which  are  required  in  establishing  a 
diagnosis  or  in  confirming  the  existence  - 
of  the  impairment  for  the  purpose  of  this 
Listing,  are  also  given  in  the  narrative 
introduction.  If  the  medical  findings 
needed  to  support  a  diagnosis  are  not 
given  in  the  introduction  or  elsewhere  in 
the  Listing,  the  diagnosis  must  still  be 
established  on  the  basis  of  medically 
acceptable  clinical  and  laboratory 
techniques.  Following  the  introduction 

in  each  section,  the  required  level  of 
severity  of  impairment  is  shown  under 
"Category  of  Impairments"  by  one  or 
more  sets  of  medical  findings.  The 
medical  findings  consist  of  symptoms, 
signs,  and  laboratory  findings. 

(d)  Diagnosis  of  Impairments.  The 
Board  will  not  consider  the  claimant's 
impairment  to  be  one  listed  in  Api>endix 
I  of  this  part  solely  because  it  has  the 
diagnosis  of  a  listed  impairment  It  must 
also  have  the  findings  shown  in  the 
Listing  of  that  impairment 

{220.111    Medical  equlvalanoe. 

(a)  How  medical  equivalence  is 
determined.  The  Board  will  dedde  that 
the  claimant's  impairment(s)  is 
medically  equivalent  to  a  Usted 
impairment  in  Apjjendix  I  of  diis  part  if 
the  medical  findings  are  at  least  equal  in 
severity  and  duration  to  the  listed 
findings.  The  Board  compares  the 
symptonu,  signs,  and  laboratory 
findings  about  the  claimant's 
impairment(s),  as  shown  in  the  medical 
evidence  in  his  or  her  claim,  with  the 
medical  criteria  shown  with  the  Usted 
impairment  If  the  claimant's  impairment 
is  not  listed,  the  Board  wUl  consider  the 
listed  impainnent  most  like  the 
claimant's  impairment  to  decide 
whether  his  or  her  impairment  is 
medically  equal.  If  the  claimant  has 
more  thsji  one  impairment  and  none  of 
them  meets  or  equals  a  listed 
impainnent  die  Board  wUl  review  the 
symptoms,  signs,  and  laboratory 
findings  about  the  claimant's 
impairments  to  determine  whether  the 
combination  of  his  or  her  impairments  is 
medically  equal  to  any  listed 
impairment 

(b)  Medical  equivalence  must  be 
based  on  mediaU  findings.  Th»  Board 
will  base  its  dedsion  about  whether  the 
claimant's  impairment(s)  Is  medically 
equal  to  a  listed  fanpairmeat  on  medical 
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evidaBO*  only.  Anjraadlcal  finAagi  in 
th«  svidaBoe  nml  bt  niiparted  by 
medically  aooBplabk  dUol  and 
laboratory  di^pwatic  lediaiqBaa.  The 
Boud  wiU  alio  conaidR  die  BMdkal 
opinion  ^van  by  one  «  man  phyaidana 
emjrioy^  or  antafed  by  the  Board  or 
the  Social  Security  AdasinistratioQ  to 
make  medical  Jad^aents. 

1 230L112   CWKhiilana  by  phyilelana 


(a)  General.  Under  die  statute,  the 
Board  is  responsible  for  making  the 
decision  about  whether  a  claimant 
meets  die  statutory  definition  of 
disability.  A  claimant  can  only  be  found 
disabled  if  he  or  she  is  unable  to  do  any 
substantial  gahifnl  activity  by  reason  of 
any  medically  determinable  ph]rsical  or 
mental  Impahment  which  con  be 
expected  to  result  in  death  or  which  has 
lasted  or  con  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months.  [See  VOOM].  A  claimant's 
impairment  must  result  from  anatomical, 
physiological,  or  psycholo^cal 
abnormalities  wfaidi  are  demonstrable 
by  medically  acceptable  clinical  and 
laboratory  dUagnostic  techniques.  (See 

1 220XT).  Except  in  cases  of  remairied 
widows,  widowers,  and  surviving 
divorced  spouses,  the  decision  as  to 
whether  a  claimant  is  disabled  may 
involve  more  than  medical 
considerations  and  the  Board  may  have 
to  consider  such  factors  as  age. 
education,  and  past  work  experience. 
Such  vocational  factors  are  not  within 
the  expertise  of  medical  sources. 

(b)  Medical  opiw'ona  Aat  are 
conchtaive.  A  medical  opinion  by  a 
treating  source  wiD  be  conclusive  as  to 
the  medi(»l  issues  of  die  nature  and 
severity  of  a  claimant's  impairment(8) 
where  the  Board  finds  that  (1)  it  is  futty 
supported  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques  and  (2)  it  is  not  inconsistent 
widi  die  other  substantial  medical 
evidence  of  record.  A  medical  opinion 
that  is  not  fiilly  supported  will  not  be 
conclusive. 

(c)  Medical  opinions  diat  are  not  fully 
supported.  U  an  opinion  by  a  treating 
source(8)  is  not  folly  supported,  die 
Board  will  make  every  reasonable  effort 
(i.e.,  an  initial  request  and,  after  20  dasrs, 
one  foUowup  request]  to  obtain  from  die 
claimant's  treating  source(8)  die 
relevant  evidence  that  supports  die 
medical  opinion(8)  before  the  Board 
makes  a  determination  as  to  whether  a 
claimant  is  disabled. 

gwmpU.  In  a  case  involviiig  an  oigaiuc 
mental  disorder  caoaed  by  trauma  to  the 
head  a  consultative  physidan  upon  hilerview 
with  tite  doiraairt  lovnd  only  mAd 
diaorientatiaa  ac  to  tiow  sad  ptaoa.  Tbe 


claimant's  treating  pfcysictaB  reports  tiiat  die 
daioMBl  as  tte  mall  of  his  tmpainnent  iias 
seven  disoftentatioa  as  to  ttan  and  place. 
The  treating  physician  supplise  olfk»  aotrn 
wbidi  IdBow  the  cowse  of  daimant's  ilhiess 
fnm  data  of  in)iiry  to  present.  Inese  notes 
indkalc  that  tlve  daioanf  ■  condition  is  such 
that  he  has  some  "good  days"  on  which  he 
appears  to  be  unimpaired  but  generally 
■iqjport  the  treating  physician's  opinion  that 
claimant  is  severely  impaired.  In  this  case  the 
treating  [rfiysician's  opfaiion  will  be  given 
some  weight  over  thst  of  tbe  consultative 
physician. 

(d)  Inconsistent  medical  opinions. 
Where  the  Board  finds  that  the  opinion 
of  a  treating  source  regarding  medical 
issues  is  inconsistent  with  the  evidence 
of  record  including  opinions  of  other 
sources  that  are  suppcMrted  by  medically 
acceptable  clinical  and  laboratory 
diagnoatic  techni^iea,  the  Board  must 
resolve  die  inconsistency.  If  necessary 
to  resolve  the  inconsistency,  the  Board 
will  secure  additional  independent 
evidence  and/or  farther  interpretation 
or  explanation  from  the  treatiag 
source(8)  and/or  the  consultative 
physician  or  psychcdogist.  The  Board's 
determination  will  be  based  on  all  the 
evidence  in  the  case  record,  including 
the  opinions  of  the  medical  sources.  In 
resolving  an  incooaistency,  the  Board 
will  give  some  extra  wei(^t  to  the 
treating  source's  supported  opinion(s) 
which  interprets  the  medical  fiiidings 
about  the  nature  and  severity  of  the 
impainnent(s]. 

ByiJ«-  In  a  caac  involving  artfiritis  of  the 
shoulder,  vfbKte  tfte  X-rays  coofinn  bony 
destniction,  tite  exaaunations  indicate 
minimal  swelling  and  inflammation,  but  tike 
treating  source  supplies  evidence  of  greater 
restriction  in  the  range  of  motion  than  found 
by  the  consultative  physician,  the  Board  will 
ask  the  treating  souice  for  further 
interpretation  of  the  range  of  motion  studies. 
If  the  treating  source  supplies  a  reasonable 
explanation,  e.g.,  that  the  individual's 
condition  is  aubiect  to  periods  of  aggravation, 
the  tieatiag  soorce's  explanation  will  be 
given  some  extra  weight  over  that  oi  the 
consultative  physician. 

(e)  Medical  opinions  that  will  not  be 
considered  conclusive  nor  given  extra 
weight  Tbe  Board  will  not  consider  as 
conclusive  nor  give  extra  weight  to 
medical  opinions  whidi  are  not  in 
accord  with  the  statutory  or  regulatory 
standards  for  establishing  disability. 
Thus,  opinions  that  the  individual's 
impairments  meet  the  Listing  of 
Impairments  in  Appendix  1  of  this  part, 
where  tbe  medical  findings  which  are 
the  baus  for  that  condosion  would  not 
meet  die  specific  criteria  applicable  to 
the  particular  impairment  as  set  out  in 
the  Listing,  will  not  be  condasive  nor 
given  extra  weight.  Likewise,  an 
opinion(s)  as  to  the  individnars  residnal 


functional  capacity  «^idi  is  not  in 
accord  with  regulatory  requirements  set 
forth  in  9i  22ai20  and  22ai21  will  not 
be  condasive  nor  given  extra  weight. 

Example  1:  A  medical  opinion  that  an 
impairment  meets  listing  2.0Z,  but  die  medical 
fmdings  show  diat  the  indrviduaTs  visual 
acuity  in  the  better  eye  after  best  correction 
is  20/100,  woold  not  t>e  condusive  nor  would 
it  be  given  extra  weight  rince  listing  2X12 
requires  that  the  remaining  vision  in  the 
better  eye  after  best  correction  be  20/200  or 
less.  \ 

Exall^lle  2:  A  medical  t>|Hnion  diat  the 
individual  is  limited  to  li^t  woric  when  tlie 
evidence  shows  diat  he  or  she  can  lift  a 
maximum  of  50  pound*  and  lift  2S  pounds 
frequendy  will  not  be  considered  as 
conclusive  nor  given  extra  weight  This  is 
because  the  individual's  exertional  capadty 
exceeds  the  criteria  set  forth  in  the 
regnlations  for  Kght  woit. 

9  220.113   Cynip»Dma,a>ona,awd 

Medical  findings  consist  of  8]nnptoms, 
signs,  and  laboratory  Hndings: 

(a)  Symptoms  are  tbe  daimant's  own 
description  of  his  or  her  physical  or 
mental  impairment(8}.  The  claimant's 
statements  alone  are  not  enoti^  to 
establish  that  there  is  a  physical  or 
mental  impairment(8]. 

(b)  Signs  are  anatomical, 
physiological,  or  psychological 
abnormalities  wl^(£  ean  be  observed, 
apart  from  the  daimant's  own 
statements  (synqitcHns].  Signs  must  be 
shown  by  medically  acceptable  clinical 
diagnostic  techniques.  Psychiatric  signs 
are  medically  demonstrable  phenomena 
which  indicate  specific  abnormalities  of 
behavior,  affect,  tbou^t,  memcxy. 
orientation  and  contact  with  reality. 
They  must  also  be  shown  by  obsevable 
facts  that  can  be  medtcally  described 
and  evaluated. 

(c)  Laboratory  findings  are 
anatomical,  jdiysiological.  or 
psychological  ^enmaena  w^ich  can  be 
shown  by  the  use  of  medically 
acceptable  laboratory  diagnostic 
techniques.  Some  of  these  diagnostic 
techniques  include  chemical  tests, 
electrophysiological  studies 
(electroc£udiogram, 

electroencepbalogram,  etc.)  x-rays,  and 
psydiological  tests.  I 

S22aiU    EvstuaMonarayavleMw. 
Including  pain. 

The  Board  considers  all  of  the 
claimant's  symptoms,  including  pain, 
and  the  extent  to  wliich  signs  and 
laboratory  findings  confirm  these 
symptoms.  Tbe  Board  will  not  find  the 
claimant  disaUed  based  on  his  or  her 
symptoms  unless  medical  signs  or 
findings  show  a  medical  impainnent 
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that  could  be  reasonably  expected  to 
produce  those  symptoms. 

§220.115    Need  to  follow  prescrttMd 
treatment 

(a)  What  treatment  the  claimant  must 
follow.  In  order  to  get  a  disability 
annuity,  the  claimant  must  follow 
treatment  prescribed  by  his  or  her 
physician  if  this  treatment  can  restore 
the  claimant's  ability  to  work. 

(b)  When  tbe  claimant  does  not  follow 
the  prescribed  treatment  If  the  claimant 
does  not  follow  prescribed  treatment 
without  a  good  reason,  the  Board  will 
find  him  or  her  not  disabled  or,  if  the 
claimant  is  already  receiving  a  disability 
annuity,  the  Board  will  stop  paying  the 
annuity. 

(c)  Acceptable  reasons  for  failure  to 
follow  prescribed  treatment  The 
following  are  examples  of  a  good  reason 
for  not  following  treatment: 

(1)  The  specific  medical  treatment  is 
contrary  to  the  established  teaching  and 
tenets  of  the  claimant's  religion. 

(2)  The  prescribed  treatment  would  be 
cataract  surgery  for  one  eye,  when  there 
is  an  impairment  of  the  other  eye 
resulting  in  a  severe  loss  of  vision  and  is 
not  subject  to  improvement  through 
surgery. 

(3)  Surgery  was  previously  performed 
with  unsuccessful  results  and  the  same 
surgery  is  again  being  recommended  for 
the  same  impairment. 

(4)  The  treatment  because  of  its 
magnitude  (e.g.,  open  heart  surgery], 
unusual  nature  (e.g.,  organ  transplant), 
or  other  reason  is  very  risky  for  the 
claimant. 

(5)  The  treatment  involves  amputation 
of  an  extremity,  or  a  major  part  of  an 
extremity. 

Subpart  J— Residual  Fundfonal 
Capacity 

§220.120    Hasiduai  functtonal  capacity, 
defined. 

(a)  General.  (1)  The  claimant's 
impairment(s)  may  cause  physical  and 
mental  limitations  that  a^ct  what  the 
claimant  can  do  in  a  work  setting. 
Residual  functional  capadty  is  what  the 
claimant  can  do  despite  his  or  her 
limitations.  If  the  daimant  has  more 
than  one  impairment,  the  Board  will 
consider  all  of  his  or  her  impairments  of 
which  the  Board  is  aware.  "The  Board 
considers  the  daimant's  capacity  for 
various  functions  as  described  in  the 
following  para^aphs:  (b)  physical 
abilities,  (c)  mental  impairments,  and  (d) 
other  impairmoiris.  Residoal  functiooal 
capacity  is  a  medical  assessment. 
Howev^,  it  may  indude  deacriptiaoa 
(even  the  daimant's)  of  the  liraitatioos 
that  go  b^ond  die  sj^^onw  diat  ax* 


imprortant  to  dia^ioats  and  treatment  of 
the  daimant's  medical  i]iipainnent(8) 
and  may  indude  observatioDs  of  the 
claimant's  work  limitatioos  in  addition 
to  those  usually  made  during  formal 
medical  examinations. 

(2)  The  descriptions  and  observations 
of  the  limitations,  when  used,  must  be 
considered  along  with  the  rest  of  the 
daimant's  medical  records  to  enable  the 
Board  to  dedde  to  what  extent  tbe 
daimant's  impainnent(s)  keep  him  or 
her  from  performing  particolar  work 
activities. 

(3)  The  assessment  of  the  claimant's 
residual  functional  capadty  for  work  is 
not  a  decision  on  whether  the  daimant 
is  disabled,  but  is  used  as  the  basis  for 
determining  the  particular  types  of  work 
the  daimant  may  be  able  to  do  despite 
his  or  her  impairment(s).  A  daimant's 
vocational  badcgroond  (see  ii  22ai2S 
throu^  22ai34)  is  considned  along 
with  his  or  her  residual  functional 
capadty  in  arriving  at  a  disabihty 
decision. 

(4]  In  deciding  whedier  disabihty 
continues  or  ends,  the  residual 
functional  capadty  assessment  may 
also  be  used  to  determine  whether  any 
medical  improvement  the  daimant's 
ability  to  work  as  discussed  in  %  22aiaQ. 

(b)  Physical  abilities.  When  the  Board 
assesses  the  daimant's  physical 
abiUties,  the  Board  assesses  the  severity 
of  his  or  het  impairment(8)  and 
determines  his  or  her  residual  functional 
capacity  for  work  activity  on  a  regular 
and  continuing  basis.  The  Board 
considers  the  claimant's  ability  to  do 
physical  activities  such  as  walking, 
standing,  lifting,  carrying,  pushing, 
pulling,  reaching,  handling,  and  the 
evaluation  of  other  physical  functions.  A 
limited  abihty  to  do  these  things  may 
reduce  the  claimant's  abihty  to  do  work. 

(c)  Mental  impairments.  When  tbe 
Board  assesses  a  claimant's  mental 
impairment(s],  the  Board  considers  the 
factors,  such  as — 

(1)  His  or  her  ability  to  understand,  to 
carry  out,  and  remember  instructions; 
and 

(2]  liis  or  her  ability  to  respond 
appropriately  to  supervision,  co- 
workers, and  work  pressures  in  a  work 
setting. 

(d)  Other  impairments.  Some 
medically  determinable  impairments, 
such  as  skin  impairments,  epilepsy,  and 
impairments  of  vision,  hearing,  or  other 
senses,  postural  and  manipulative 
limitations,  and  environmental 
restrictions  do  not  limit  physical 
exertion,  if  the  claimant  has  this  type  of 
impairment,  in  addition  to  one  that 
affects  physical  exertion,  the  Board 
consideis  both  in  deciding  his  or  her 
residual  ftmctional  capadty 


§220.121 

determining  residual  functional 

(a)  For  cases  at  the  initial  or 
reconsideration  level  the  respoasibility 
for  determining  residual  functional 
capacity  rests  with  the  bureau  of 
retirement  daims.  This  assessment  is 
based  on  all  the  evidence  the  Board  has, 
indoding  any  statements  regarding  what 
the  daimant  can  still  do  that  have  been 
provided  by  treating  or  examining 
physirians,  consultative  physidans,  or 
any  other  phjrsican  designated  by  the 
Board.  In  any  case  where  there  is 
evidence  which  indicates  the  existence 
of  a  mental  impainnent  the  bureau  of 
retirement  daims  will  not  make  a 
residual  functioned  capadty 
determination  without  maldng  every 
reasonable  effort  to  ensure  that  a 
qualified  psychiatrist  or  psychologist 
has  provided  a  medical  review  of  the 
case. 

(b)  For  cases  at  the  hewing  levd  or 
the  three-member-Board  review  level, 
the  responsibihty  for  dedding  residual 
functional  capacity  rests  with  tbe 
appeals  referee  or  the  tliree-member- 
Board.  respectively. 

Subpart  K— Vocational  ConsMtrations 

§220.125    Whan  vocatioaal  background  is 
considered. 

(a)  General  the  Board  will  conskler 
vocational  factors  when  the  daimant  is 
applying  for — 

(1)  An  employee  annuity  based  on 
disability  for  any  regular  empioymenl 
(See  S  220.45(b)]; 

(2)  Widow(er)  disability  annuity;  or 

(3)  Child's  disability  annuity  based  on 
disability  before  age  22. 

(b)  Disability  determinations  in  which 
vocational  factors  must  be  considered 
along  with  medical  evidence.  When  the 
Board  caimot  decide  whether  the 
claimant  is  disabled  on  medical 
evidence  alone,  the  Board  must  use 
other  evidence. 

(1)  The  Board  will  use  information 
from  the  claimant  about  his  or  her  age. 
education,  and  work  experience. 

(2)  The  Board  will  consider  the 
doctors'  reports,  and  hospital  records,  as 
well  Bs  the  daimant's  own  statements 
and  other  evidence  to  determine  a 
claimant's  residual  functional  capadty 
and  how  it  afferts  tbe  work  the  claimant 
can  do.  Sometimes,  to  do  this,  the  Board 
will  need  to  ask  die  daimant  to  have 
special  examinations  or  tests.  (See 

§  22050.) 

(3]  If  the  Board  finds  diat  the  rfainmnt 
can  no  laager  do  the  work  he  or  the  has 
done  in  the  past,  the  Board  wiU 
deterauae  whether  the  dairaant  can  do 
other  work  Qobs)  which  exist  in 
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aignificant  numbers  in  the  national 
economy. 

(220.126    RaMlonaNpofaMMytodo 


(a)  If  the  claimant  can  do  his  or  her 
previous  work  (his  or  her  usual  work  or 
other  applicable  past  work],  the  Board 
will  determine  he  or  she  is  not  disabled. 

(b)  If  the  residual  functional  capacity 
is  not  enough  for  the  claimant  to  do  any 
of  his  or  her  previous  work,  the  Board 
must  still  decide  if  the  claimant  can  do 
any  other  work.  To  determine  whether 
the  claimant  can  do  other  work,  the 
Board  will  consider  the  claimant's 
residual  functional  capacity,  and  has  or 
her  age,  education,  and  work 
experience.  Any  work  (jobs)  that  the 
claimant  can  do  must  exist  in  significant 
nimibers  in  the  national  economy  (either 
in  the  region  where  he  or  she  lives  or  in 
several  regions  of  the  country). 

S22ai27   When  the  only  work  experience 
le  aRkiiMie  uneMtad  nhvaieal  labor. 

(a)  Arduous  work.  Arduous  work  is 
primarily  physical  work  requiring  a  high 
level  of  strength  or  endurance.  The 
Board  will  consider  the  claimant  unable 
to  do  lighter  work  and  therefore, 
disabled  if  he  or  she  has — 

(1)  A  marginal  education  (see 
i  220.129): 

(2)  Work  experience  of  35  years  or 
more  during  which  he  or  she  did 
arduous  unskilled  physical  labor;  and 

(3)  A  severe  impairment  which  no 
longer  allows  him  or  her  to  do  arduous 
unskilled  physical  labor. 

(b)  Exceptions.  The  Board  may 
consider  the  claimant  not  disabled  if — 

(1)  The  claimant  is  working  or  has 
worked  despite  his  or  her  impairment(s) 
(except  where  work  is  sporadic  or  not 
medically  advisable);  or 

(2)  Evidence  shows  that  the  claimant 
has  training  or  past  work  experience 
which  enables  him  or  her  to  do 
substantial  gainful  activity  in  another 
occupation  with  his  or  her  impairment, 
either  full-time  or  on  reasonably  regular 
pajl-time  basis. 

Example:  B  is  a  60-yeaiK)ld  miner  with  a 
fourth  grade  education  who  has  ■  life-long 
hisloiy  of  arduous  physical  labor.  B  says  that 
he  is  disabled  because  of  arthritis  of  the 
spine,  hips,  and  knees,  and  other 
impaiiments.  Medical  evidence  shows  a 
combination  of  impairments  and  estabhshes 
that  these  impairments  prevent  B  from 
performing  his  usual  work  or  any  other  type 
of  arduous  physical  labor.  His  vocational 
background  does  not  show  that  he  has  skills 
or  capabilities  needed  to  do  Ugher  work 
which  would  be  readily  transferable  to 
another  work  setting.  Under  these 
dtcufflstanoes,  the  Boud  will  find  that  B  is 
disabled. 


9220.12S   Age  M  a  vocational  factor. 

(a)  General.  (1)  "Age"  refers  to  how 
old  die  claimant  is  (chronological  age) 
and  the  extent  to  which  his  or  her  age 
affects  his  or  her  ability  to — 

(1)  Adapt  to  a  new  work  situation; 
and 

(ii)  Do  work  in  competition  with 
others. 

(2)  In  determining  disability,  the  Board 
does  not  consider  age  alone.  The  Board 
must  also  consider  the  claimant's 
residual  functional  capacity,  education, 
and  work  experience.  If  the  claimant  is 
unemployed  because  of  his  or  her  age 
and  can  still  do  a  significant  number  of 
jobs  which  exist  in  the  national 
economy,  the  Board  will  find  that  he  or 
she  is  not  disabled.  Appendix  2  of  this 
part  explains  in  detail  how  the  Board 
considers  age  as  a  vocational  factor. 
However,  the  Board  does  not  apply 
these  age  categories  mechanically  in  a 
borderl^e  situation. 

(b)  Younger  person.  If  the  claimant  is 
under  age  50,  the  Beard  generally  does 
not  consider  that  his  or  her  age  will 
seriously  affect  the  ability  to  adapt  to  a 
new  work  situation.  In  some 
circimistances,  the  Board  considers  age 
45  a  handicap  in  adapting  to  a  new  work 
setting  (see  Rule  201.17  in  Appendix  2  of 
this  Part.) 

(c)  Person  approaching  advanced  age. 
If  the  claimant  is  closely  approaching 
advanced  age  (50-^),  the  Board 
considers  that  the  daimant's  age,  along 
with  a  severe  impairment  and  limited 
work  experience,  may  seriously  affect 
the  claimant's  ability  to  adjust  to  a 
significant  number  of  jobs  in  the 
national  economy. 

(d)  Person  of  advanced  age.  The 
Board  considers  that  advanced  age  (55 
or  over)  is  the  point  at  which  age 
significanUy  affects  the  claimant's 
ability  to  do  substantial  gainful  activity. 

(1)  If  the  claimant  is  severely  impaired 
and  of  advanced  age,  and  he  or  she 
cannot  do  medium  work  (see  S  220.132), 
the  claimant  may  not  be  able  to  work 
unless  he  or  she  has  skills  that  can  be 
used  in  less  demanding  jobs  which  exist 
in  significant  numbers  in  the  national 
economy. 

(2)  If  the  claimant  is  close  to 
retirement  age  (60-64)  and  has  a  severe 
impairment,  the  Board  will  not  consider 
him  or  her  able  to  adjust  to  sedentary  or 
light  work  unless  the  claimant  has  skills 
which  are  highly  marketable. 

§220.129   EdiicatkMaa  a  vocational 
factor. 

(a)  General.  "Education"  is  primarily 
used  to  mean  formal  schooling  or  other 
training  which  conkibutes  to  the 
claimant's  ability  to  meet  vocational 
requirements,  for  example,  reasoning 


abiUty,  communication  skills,  and 
arithmetical  ability.  If  fiie  claimant  does 
not  have  formal  schooling,  this  does  not 
necessarily  mean  that  the  claimant  is 
uneducated  or  lacks  these  abilities.  Past 
work  experience  and  the  kinds  of 
responsibilities  the  claimant  had  when 
he  or  she  was  working  may  show  that 
he  or  she  has  intellectual  abilities, 
although  the  claimant  may  have  littie 
formal  education.  A  claimant's  daily 
activities,  hobbies,  or  the  results  of 
testing  may  also  show  that  the  claimant 
has  significant  intellectual  ability  that 
can  be  used  to  work. 

(b)  How  the  Board  evaluates  the 
claimant's  education.  (1)  The 
importance  of  the  claimant's  educational 
background  may  depend  upon  how 
much  time  has  passed  between  the 
completion  of  the  claimant's  formal 
education  and  the  beginning  of  the 
claimant's  physical  or  mental 
impairment(s]  and  what  the  claimant 
has  done  with  his  or  her  education  in  a 
work  or  other  setting.  Formal  education 
completed  many  years  before  the 
claimant's  impairment(s)  began,  or 
unused  skills  and  knowledge  that  were  a 
part  of  the  claimant's  formal  education, 
may  no  longer  be  useful  or  meaningful  in 
terms  of  ability  to  work.  Hierefore,  the 
numerical  grade  level  that  the  claimant 
completed  in  school  may  not  represent 
his  or  her  actual  educational  abilities. 
These  educational  abilities  may  be 
higher  or  lower  than  the  numerical  grade 
level  that  the  claimant  completed. 
However,  if  there  is  no  other  evidence  to 
contradict  it,  the  Board  uses  the 
claimant's  numerical  grade  level  to 
determine  the  claimant's  educational 
abilities.  The  term  "edvcation"  also 
includes  how  well  the  claimant  is  able 
to  communicate  in  English  since  this 
ability  is  often  acquired  or  improved  by 
education.  In  evaluating  the  claimant's 
educational  level,  the  Board  uses  the 
following  categories: 

(1)  Illiteracy.  Illiteracy  means  the 
inability  to  read  or  write.  The  Board  will 
consider  the  claimant  illiterate  if  he  or 
she  cannot  read  or  write  a  simple 
message  such  as  instructions  or 
inventory  lists  even  though  the  claimant 
can  sign  his  or  her  name.  Generally,  the 
illiterate  claimant  has  had  littie  or  no 
formal  schooling. 

(2)  Marginal  education.  Marginal 
education  means  ability  in  reasoning, 
arithmetic,  and  language  skills  which 
are  needed  to  do  simple,  unskilled  types 
of  jobs.  Generally,  this  means  a  6th 
grade  or  less  level  of  education. 

(3)  Limited  educatioa.  Limited 
education  means  ability  in  reasoning, 
aritimietic  and  Language  skills,  but  not 
enough  to  allow  a  person  with  these 
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educational  qualifications  to  do  most  of 
the  more  complex  duties  needed  in 
semi-skilled  or  skilled  jobs.  Generally,  a 
limited  education  is  a  7th  grade  through 
11th  grade  level  of  education. 

(4)  High  school  education  and  above. 
Hi^  school  and  above  means  abilities 
in  reasoning,  arithmetic,  and  language 
skills  acquired  through  formal  sdiocrfing 
at  a  12th  grade  level  or  above.  The 
claimant  with  this  level  of  education  is 
generally  considered  able  to  do  semi- 
skilled through  skilled  work. 

(5)  Inability  to  communicate  in 
English.  Since  the  ability  to  speak,  read, 
and  understand  Enghsh  is  generally 
learned  or  increased  at  sdraoL  the 
Board  may  consider  this  an  educational 
factor.  Because  English  is  the  dominant 
language  of  the  country,  it  may  be 
difficult  for  the  claimant  who  does  not 
speak  and  imderstand  English  to  do  a 
job,  regardless  of  the  amount  of 
education  he  or  she  may  have  in  another 
language.  The  claimant's  ability  to 
speak,  read  and  understand  English  will 
be  considered  when  the  Board  evaluates 
what  work,  if  any,  he  or  she  can  do. 

(6)  Information  about  the  claimant's 
education.  The  Board  will  ask  the 
claimant  how  long  he  or  she  attended 
school  and  whether  he  or  she  can  speak, 
understand,  read  and  write  in  English, 
and  do  at  least  simple  calculations  in 
arithmetia  The  Board  will  also  consider 
information  about  how  much  formal  or 
informal  education  the  claimant 
received  fi'om  his  or  her  previous  work, 
community  projects,  hobbies  and  any 
other  activities  which  might  help  him  or 
her  to  work. 

§  220.130   Work  experience  as  a  vocational 
factor. 

(a)  General.  "Woric  experience" 
means  skills  and  abilities  the  claimant 
has  acquired  throu^  woric  he  or  she  has 
done  which  show  die  type  of  work  he  or 
she  may  be  expected  to  do.  Work  the 
claimant  has  already  been  able  to  do 
shows  the  kind  of  work  that  he  or  she 
may  be  expected  to  do.  The  Board 
considers  that  the  claimant's  work 
experience  is  relevant  and  applies  when 
it  was  done  within  the  last  15  years, 
lasted  long  enough  for  him  or  her  to 
Icam  to  do  it,  and  was  substantial 
gainful  activity.  This  work  experience  is 
called  "past  relevant  woric."  The  Board 
does  not  usually  consider  that  work  die 
claimant  did  15  years  or  more  before  die 
time  the  Board  is  deciding  whether  he  or 
she  IS  disabled  (or  when  die  disability 
insured  status  requirement  was  last  met, 
if  earlier)  appfies.  A  gradual  change 
occurs  in  most  jobs  so  that  after  15 
years,  it  is  no  longer  realistic  to  expect 
that  sldils  and  abilities  acquired  in  a  job 
done  dien  contiirae  to  apply.  The  15-]rear 


guide  is  intended  to  insure  that  remote 
work  experience  is  not  currently 
applied.  If  the  claimant  has  no  work 
experience  or  worked  only  "off-wad-on" 
or  for  brief  periods  of  time  doring  the  15- 
year  period,  the  Board  generally 
considers  that  these  do  not  apply.  If  the 
claimant  has  acquired  skills  tluongh  his 
or  her  past  work,  the  Board  considers 
the  claimant  to  have  these  woric  skills 
unless  he  or  she  cannot  use  tbera  in 
other  skilled  or  semi-ekiUed  work  that 
he  or  she  can  do.  if  the  claimant  cannot 
use  his  or  her  skills  in  other  skilled  or 
semi-skilled  work,  die  Board  will 
consider  his  or  her  work  background  the 
same  as  unskilled.  However,  even  if  the 
claimant  has  no  work  experience,  die 
Board  may  consider  that  the  claimant  is 
able  to  do  unskilled  work  because  it 
requires  little  or  no  judgment  and  can  be 
learned  in  a  short  period  of  time. 

(b)  Information  about  the  claimant's 
work.  (1)  Sometimes  the  Board  will  need 
information  about  the  claimant's  past 
work  to  make  a  disability  determination. 
The  Board  may  request  work 
infcrnidtion  from — 

(i)  The  claimant  and 

(ii)  The  claimant's  employer  or  other 
person  who  knows  about  the  claimant's 
work  (member  of  family  or  co-worker) 
with  the  claimant's  permission. 

(2]  The  Board  will  ask  for  the 
following  information  about  all  the  jobs 
the  claimant  has  had  in  the  last  15  years: 

(i)  The  dates  the  claimant  wcH^ed. 

(ii)  All  the  duties  the  claimant  did. 

(iii)  Any  tools,  machinery,  and 
equipment  the  claimant  used. 

(iv)  The  amount  of  walking,  standing, 
sitting,  lifting  and  carrying  the  claimant 
did  during  the  work  day,  as  well  as  any 
other  physical  and  mental  duties  of  the 
job. 

(3)  If  all  the  claimant's  work  in  the 
past  15  years  has  been  arduous  and 
unskilled,  and  the  claimant  has  very 
httle  education,  the  Board  will  ask  the 
cilaimant  to  tell  about  all  of  his  or  her 
work  fi^m  the  time  he  or  she  first  began 
workmg.  (See  §  220.45(b).) 

S  220.131    Woric  whieli  exists  Li  the 
national  economy. 

(a)  General.  The  Board  considers  that 
work  exists  in  the  national  economy 
when  it  exists  in  significant  numbers 
either  in  the  region  where  the  claimant 
lives  or  in  several  other  regions  of  the 
country.  It  does  not  matter  whether — 

(1)  Work  exists  in  the  immediate  area 
in  which  the  claimant  lives, 

(2)  A  specific  job  vacancy  exists  for 
the  claimant:  or 

(3)  The  claimant  would  be  hired  if  the 
claimant  applied  for  work. 

(b)  Hovr  tfre  Board  determines  the 
existence  of  work.  Work  exists  in  the 


naticmal  eccmomy  when  there  is  a 
significant  number  of  jobs  (in  cme  or 
more  occupations)  having  requirements 
which  the  claimant  is  abie  to  meet  with 
his  or  her  physical  or  mental  ability  aad 
vocational  qualifications.  Isolated  jobs 
that  exist  in  very  limited  numbers  in 
relatively  few  locations  outside  the 
region  where  the  claimant  lives  are  not 
considered  "work  which  exists  in  the 
national  economy."  The  Board  will  not 
deny  the  claimant  a  disability  annuity 
on  the  basis  of  the  existence  of  these 
kinds  of  jobs.  The  Board  will  detennine 
that  the  claimant  is  disabled  if  the  wcuk 
he  or  she  can  do  does  not  exist  in  the 
national  ecnnomy.  If  the  work  the 
claimant  can  do  does  exist  in  the 
national  economy,  the  Board  will 
determine  that  the  claimant  is  not 
disabled 

(c)  Inability  to  obtain  work.  The 
Board  will  determine  that  the  claimant 
is  not  disabled  if  he  or  she  has  the 
residual  functional  capacuty  and 
vocational  abilities  to  do  work  which 
exists  in  the  national  economy  but  the 
claimant  remains  unemi^oyed  because 
of— 

(1)  His  at  her  inability  to  get  work; 

(2)  Lack  of  work  in  h^  or  her  local 
area; 

(3)  The  hiring  practices  of  employers; 

(4)  Technological  changes  in  the 
industry  in  which  the  claimant  has 
worked; 

(5)  Cyrlical  economic  conditions; 

(6)  No  job  openings  for  the  claimant; 

(7)  7^  claimant  not  actually  being 
hired  to  do  work  he  en'  she  cxiuld 
otherwise  do;  or 

(8)  The  claimant  not  wishing  to  do  a 
particalar  type  of  work. 

(d)  Administrative  notice  of  job  data. 
The  following  sources  are  used  when 
the  Board  determines  that  unskilled, 
sedentary,  light  and  mediimi  jobs  exist 
in  the  national  economy: 

(1)  Dictionary  of  Occupational  Titles. 
published  by  the  Department  of  Labor. 

(2)  County  Business  Patterns, 
published  by  the  Bureau  of  the  Census. 

(3)  Census  Reports,  also  published  by 
the  Bureau  of  the  Census. 

(4)  Occupational  Analyses,  prepared 
for  the  Social  Security  Administration 
by  various  State  employraent  agencies. 

(5)  Occupational  Outlook  Handtnx^ 
published  by  the  Bureau  ci  Labor 
Statistics. 

(e)  Use  of  vocational  experts  and 
other  specialists.  If  the  issue  m 
determining  whether  the  claimant  is 
disabled  is  whether  his  or  her  woric 
skills  cam  be  osed  in  other  work  and  the 
specific  occepations  in  whidi  Aey  can 
be  used,  or  th««  is  a  sigdlariy  complex 
issue,  the  Board  may  use  the  services  of 
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a  vocational  expert  or  other  specialist. 
The  Board  wUl  decide  whether  to  use  a 
vocational  expert  or  other  specialist 

{220.132   Ptiyaical CMrtion rtqulrwiMntt. 

To  determine  the  physical  exertion 
requirements  of  work  in  the  national 
economy,  fobs  are  classified  as 
"sedentary",  "light",  "medium", 
"heavy",  and  "very  heavy."  These  terms 
have  die  same  meaning  as  they  have  in 
the  Dictionary  of  Occupational  Tides, 
published  by  the  Department  of  Labor. 
In  making  disability  determinations  the 
Board  uses  the  following  definitions: 

(a)  Sedentary  work  Sedentary  work 
involves  lifting  no  more  than  10  pounds 
at  a  time  and  occastionally  lifting  or 
carrying  articles  like  docket  files, 
ledgers,  and  small  tools.  Although  a 
sedentary  job  is  defined  as  one  which 
involves  sitting,  a  certain  amount  of 
walklfig  and  standing  is  often  necessary 
in  carrying  out  job  duties.  Jobs  are 
sedentary  if  walking  and  standing  are 
required  occasionally  and  the  other 
sedentary  criteria  are  met 

(b)  Light  work.  Light  work  involves 
lifting  no  more  than  20  pounds  at  a  time 
with  frequent  lifting  or  carrying  of 
objects  weighing  up  to  10  pounds.  Even 
though  the  weight  lifted  may  be  very 
litUe.  a  job  is  in  this  category  when  it 
requires  a  good  deal  of  walking  or 
standing,  or  when  it  involves  sitting 
most  of  the  time  with  some  pushing  and 
pulling  of  arm  or  leg  controls.  To  be 
considered  capable  of  performing  a  full 
or  wide  range  of  light  work,  the  daimant 
must  have  the  ability  to  do  substantially 
all  of  these  activities.  If  the  claimant  can 
do  light  work,  the  Board  determines  that 
he  or  she  can  also  do  sedentary  work, 
unless  there  are  additional  limiting 
factors  such  as  loss  of  fine  dexterity  or 
inability  to  sit  for  long  periods  of  time. 

(c)  Medium  work.  Medium  work 
involves  lifting  no  more  than  50  pounds 
at  a  time  with  frequent  lifting  or  carrying 
of  objects  weighing  up  to  25  pounds.  If 
the  claimant  can  do  medium  work,  the 
Board  determines  that  he  or  she  can  also 
do  sedentary  and  Ught  work. 

(d)  Heavy  work.  Heavy  work  involves 
lifting  no  more  than  100  pounds  at  a  time 
with  frequent  lifting  or  canying  of 
objects  weighing  up  to  50  pounds.  If  the 
claimant  can  do  heavy  work,  the  Board 
determines  diat  he  or  she  can  also  do 
medium,  light  and  sedentary  work. 

(e)  Very  heavy  work  Very  heavy 
work  involves  lifting  objects  weighing 
more  than  100  pounds  at  a  time  wiUi 
frequent  lifting  or  carrying  of  objects 
weighing  ^  pounds  or  more.  If  the 
claimant  can  do  very  heavy  work,  the 
Board  determines  that  he  or  she  can  also 
do  heavy,  mediiun,  light  and  sedentary 
work. 


S22ai33    sun  requtowMiits. 

(a)  General.  To  evaluate  skills  and  to 
help  determine  the  existence  in  the 
national  economy  of  work  the  claimant 
is  able  to  do,  occupations  are  classified 
as  unskilled,  semi-skilled,  and  skilled.  In 
classifying  these  occupations,  the  Board 
uses  materials  published  by  the 
Department  of  Labor. 

(b)  Unskilled  work.  Unskilled  work  is 
work  which  needs  little  or  no  judgment 
to  do  simple  duties  that  can  be  learned 
on  the  job  in  a  short  period  of  time  (30 
days).  The  job  may  or  may  not  require 
considerable  strength.  A  job  is 
considered  unskilled  if  the  claimant  can 
usually  learn  to  do  the  job  in  30  days, 
and  little  job  training  and  judgment  are 
needed.  The  claimant  does  not  gain 
work  skills  by  doing  unskilled  jobs.  For 
example,  jobs  are  considered  imskilled 
if  primary  work  duties  are — 

(1)  Handling; 

(2)  Feeding; 

(3)  Offbearing  (placing  or  removing 
materials  from  madiines  which  are 
automatic  or  operated  by  others;  or 

(4)  Machine  tending. 

(c)  Semi-skilled  work.  Semi-skilled 
work  is  work  which  needs  some  skills 
but  does  not  requirt  doing  the  more 
complex  work  duties.  A  job  may  be 
classified  as  semi-skilled  where 
coordination  and  dexterity  are 
necessary,  as  when  hand  or  feet  must  be 
moved  quickly  to  do  repetitive  tasks. 
Semi-skilled  jobs  may  require — 

(1]  Alertness  and  close  attention  to 
watching  machine  processes; 

(2)  Inspecting,  testing,  or  otherwise 
looking  for  irregularities; 

(3)  Tending  or  guarding  equipment, 
property,  materials,  or  persons  against 
loss,  damage,  or  infury;  or 

(4)  Other  types  of  activities  which  are 
similarly  less  complex  than  skilled  work 
but  more  complex  than  unskilled  work. 

(d)  Skilled  work.  Skilled  work 
requires  qualifications  in  which  a  person 
uses  judgment  to  determine  the  machine 
and  manual  operations  to  be  performed 
in  order  to  obtain  the  proper  form, 
quaUty,  or  quantity  of  material  to  be 
produced.  Skilled  jobs  may  require — 

(1)  Laying  out  work; 

(2)  Estimating  quality: 

(3)  Determining  suitability  and  needed 
quantities  of  materials; 

(4)  Making  precise  measurements; 

(5)  Reading  blueprints  or  other 
specifications; 

(6)  Making  necessary  computations  or 
mechanical  adjust«ients  to  control  or 
regulate  work;  or  \ 

[7]  Dealing  with  people,  facts,  figures 
or  abstract  ideas  at  a  high  level  of 
complexity. 


(e]  Skills  that  can  be  used  in  other 
work  (transferability)-^!]  What  the 
Board  means  by  transferable  skills.  The 
Board  considers  the  claimant  to  have 
skills  that  can  be  used  in  other  jobs, 
when  the  skilled  or  semi-skilled  work 
activities  the  claimant  did  in  past  work 
can  be  used  to  meet  the  requirements  of 
skilled  or  semi-skilled  work  activities  of 
other  jobs  or  kinds  of  work.  This 
depends  largely  on  the  similarity  of 
occupationally  significant  work 
activities  among  different  jobs. 

(2)  How  the  Board  determines  skills 
that  can  be  transferred  to  other  jobs. 
Transferability  is  most  probable  and 
meaningful  among  jobs  in  which — 

(i)  The  same  or  a  lesser  degree  of  skill 
is  required; 

(ii]  The  same  or  similar  tools  and 
machines  are  used;  and 

(iii]  The  same  or  similar  raw 
materials,  products,  processes,  or 
services  are  involved. 

(3)  Degrees  of  transferability.  There 
are  degrees  of  transferability  of  skills 
ranging  from  very  close  similarities  to 
remote  and  incidental  similarities 
among  jobs.  A  complete  similarity  of  all 
three  factors  is  not  necessary  for 
transferability.  However,  when  skills 
are  so  specialized  or  have  been  acquired 
in  such  an  isolated  vocational  setting 
(like  many  jobs  in  mining,  agriculture,  or 
fishing]  that  they  are  not  readily  usable 
in  other  industries,  jobs,  and  work 
settings,  they  are  considered  not 
transferable. 

S  220.134    Medical  Vocational  GuidallnM  In 
Appendix  2  of  ttiis  part 

(a]  The  Dictionary  of  Occupational 
Titles  includes  information  about  jobs 
(classified  by  their  exertional  and  skill 
requirements]  that  exist  in  the  national 
economy.  Appendix  2  of  this  part 
provides  rules  using  this  data  refiecting 
major  functional  and  vocational 
patterns. 

(b]  The  Board  applies  the  rules  in 
appendix  2  of  this  part  in  cases  where  a 
claimant  is  not  doing  substantial  gainful 
activity  and  is  prevented  by  a  severe 
impairment(s]  from  doing  vocationally 
relevant  past  work. 

(c]  The  rules  in  Appendix  2  of  this 
part  do  not  cover  all  possible  variations 
of  factors.  The  Board  does  not  apply 
these  rules  if  one  of  the  findings  of  fact 
about  the  claimant's  vocational  factors 
and  residual  functioned  capacity  is  not 
the  same  as  the  corresponding  criterion 
of  a  rule.  In  these  instances,  die  Board 
gives  full  consideration  to  all  relevant 
facts  in  accordance  with  the  definitions 
and  discussions  under  vocational 
considerations.  However,  if  the  findings 
of  fact  made  about  all  factors  are  the 
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same  as  the  rule,  the  Board  uses  that 
rule  to  decide  whether  that  claimant  is 
disabled. 

Subpart  L— Substantial  Gainful  Activity 

§220.140    Genual. 

The  work  that  a  claimant  has  done 
during  any  period  in  which  the  claimant 
believes  he  or  she  is  disabled  may  show 
that  the  claimant  is  able  to  do  work  at 
the  substantial  gainful  activity  level.  If 
the  claimant  is  able  to  engage  in 
substantial  gainful  activity,  the  Board 
will  find  that  the  claimant  is  not 
disabled  for  any  regular  employment 
under  the  Railroad  Retirement  Act.  Even 
if  the  work  the  claimant  has  done  was 
not  substantial  gainful  activity,  it  may 
show  that  the  claimant  is  able  to  do 
more  work  than  he  or  she  actually  did. 
The  Board  will  consider  all  of  the 
medical  and  vocational  evidence  in  the 
claimant's  file  to  decide  whether  or  not 
the  claimant  has  the  ability  to  enagage 
in  substantial  gainful  activity. 

§  220.141    Substantial  gainful  activity, 
defined. 

Substantial  gainful  activity  is  work 
activity  that  is  both  substantial  and 
gainful. 

(a)  Substantial  work  activity. 
Substantial  work  activity  is  work 
activity  that  involves  doing  significant 
physical  or  mental  activities.  The 
claimant's  work  may  be  substantial 
even  if  it  is  done  on  a  part-time  basis  or 
if  the  claimant  does  less,  gets  paid  less, 
or  has  less  responsibility  than  when  the 
claimant  worked  before. 

(b)  Gainful  work  activity.  Gainful 
work  activity  is  work  activity  that  the 
claimant  does  for  pay  or  profit.  Work 
activity  is  gainful  if  it  is  the  kind  of  work 
usually  done  for  pay  or  profit,  whether 
or  not  a  profit  is  realized 

(c)  Some  other  activities.  Generally, 
the  Board  does  not  consider  activities 
like  taking  care  of  one's  self,  household 
tasks,  hobbies,  therapy,  school 
attendance,  club  activities,  or  social 
programs  to  be  substantial  gainful 
activity. 

§220.142   General  Information  about  work 
activity. 

(a]  The  nature  of  the  claimant's  work. 
If  the  claimant's  duties  require  use  of  the 
claimant's  experience,  skills, 
supervision  and  responsibilities,  or 
contribute  substantially  to  the  operation 
of  a  business,  this  tends  to  show  that  the 
claimant  has  the  abiUty  to  work  at  the 
substantial  gainful  activity  level. 

(b]  How  well  the  claimant  performs. 
The  Board  considers  how  well  the 
claimant  does  his  or  her  woiic  when  the 
Board  determines  whether  or  not  the 
claimant  is  doing  substantial  gainful 


.  activity.  If  the  claimant  does  his  or  her 
work  satisfactorily,  this  may  show  that 
the  claimant  is  working  at  dbe 
substantial  gainful  activity  level.  If  the 
claimant  is  unable,  because  of  his  or  her 
impairments,  to  do  ordinary  or  simple 
tasks  satisfactorily  without  more 
supervision  or  assistance  than  is  usually 
given  other  people  doing  similar  work, 
this  may  show  that  the  claimant  is  not 
working  at  the  substantial  gainful 
activity  level.  If  the  claimant  is  doing 
work  that  involves  minimal  duties  that 
make  littie  or  no  demands  on  the 
claimant  and  that  are  of  littie  or  no  use 
to  the  claimant's  railroad  or  non- 
railroad  employer,  or  to  the  operation  of 
a  business  if  the  claimant  is  self- 
employed,  this  does  not  show  that  the 
claimant  is  working  at  the  substantial 
gainful  activity  level. 

(c)  If  the  claimant's  work  is  done 
under  special  conditions.  Even  though 
the  work  the  claimant  is  doing  takes  into 
account  his  or  her  impairment  such  as 
work  done  in  a  sheltered  workshop  or 
as  a  patient  in  a  hospital,  it  may  still 
show  that  the  claimant  has  the 
necessary  skills  and  ability  to  work  at 
the  substantial  gainful  activity  level. 

(d)  If  the  claimant  is  self-employed. 
Supervisory,  mcmagerial,  advisory  or 
other  significant  personal  services  that 
the  claimant  performs  as  a  self- 
employed  person  may  show  that  the 
claimant  is  able  to  do  substantial  gainful 
activity. 

(e)  Time  spent  in  work.  While  the  time 
the  claimant  spends  in  work  is 
important  the  Board  will  not  decide 
whether  or  not  the  claimant  is  doing 
substantial  gainful  activity  only  on  that 
basis.  The  Board  will  still  evaluate  the 
work  to  decide  whether  it  is  substantial 
and  gainful  regardless  of  whether  the 
claimant  spends  more  time  or  less  time 
at  the  job  than  workers  who  are  not 
impaired  and  who  are  doing  similar 
work  as  a  regular  means  of  their 
Uvelihood. 

§  220.143    Evaluation  guides  for  an 
employed  claimant 

(a]  General.  The  Board  uses  several 
guides  to  decide  whether  the  work  the 
claimant  has  done  shows  that  he  or  she 
is  able  to  do  substantial  gainful  activity. 

(1]  The  claimant's  earnings  may  show 
the  claimant  has  done  substantial 
gainful  activity.  The  amount  of  the 
claimant's  earnings  from  work  the 
claimant  has  done  may  show  that  he  or 
she  has  engaged  in  substantial  gainful 
activity.  Generally,  if  the  claimant 
worked  for  substantial  earnings,  this 
will  show  that  he  or  she  is  able  to  do 
substantial  gainful  activity.  On  the  other 
hand,  the  fact  that  the  claimant's 
earnings  are  not  substantial  will  not 


necessarily  show  that  the  claimant  is 
not  able  to  do  substantial  gainful 
activity.  The  Board  will  generally 
consider  wori(  that  the  claimant  is 
forced  to  stop  after  a  short  time  because 
of  his  or  her  impairment(9]  as  an 
unsuccessful  work  attempt  and  the 
claimant's  earnings  from  that  work  will 
not  show  that  the  claimant  is  able  to  do 
substantial  gainful  activity. 

(2)  The  Board  considers  only  the 
amounts  the  claimant  earns.  The  Board 
does  not  consider  any  income  not 
directly  related  to  the  claimant's 
productivity  when  the  Board  decides 
whether  the  claimant  has  done 
substantial  gainful  acti\ity.  If  the 
claimant's  earnings  are  subsidized,  the 
amount  of  the  subsidy  is  not  counted 
when  the  Board  determines  whether  or 
not  the  claimant's  work  is  substantial 
gainful  activity.  Thus,  where  work  is 
done  under  special  conditions,  the  Board 
only  considers  the  part  of  the  claimant's 
pay  which  the  claimant  actually 
"earns."  For  example,  where  a 
handicapped  person  does  simple  tasks 
under  close  and  continuous  supervision, 
the  Board  would  not  determine  that  the 
person  worked  at  die  substantial  gainful 
activity  level  only  on  the  basis  of  the 
amount  of  pay.  A  railroad  or  non- 
railroad  employer  may  set  a  specific 
amount  as  a  subsidy  after  figuring  the 
reasonable  value  of  the  employee's 
services.  If  the  claimant's  work  is 
subsidized  and  the  claimant's  railroad 
and  non-railroad  employer  does  not  set 
the  amoimt  of  the  subsidy  or  does  not 
adequately  explain  how  the  subsidy  was 
figured,  the  Board  will  investigate  to  see 
how  much  the  claimant's  work  is  worth. 

(3)  //  the  claimant  is  working  in  a 
sheltered  or  special  environment.  If  the 
claimant  is  working  in  a  sheltered 
workshop,  the  claimant  may  or  may  not 
be  earning  the  amounts  he  or  she  is 
being  paid.  The  fact  that  die  sheltered 
workshop  or  similar  facility  is  operating 
at  a  loss  or  is  receiving  some  charitable 
contributions  or  governmental  aid  does 
not  establish  that  the  claimant  is  not 
earning  all  he  or  she  is  being  paid.  Since 
persons  in  military  scnice  being  treated 
for  a  severe  impainr.eni  usually 
continue  to  receive  full  pay,  the  Board 
evaluates  work  activity  in  a  therapy 
program  or  while  on  limited  duty  by 
comparing  it  with  similar  work  in  the 
civihan  work  force  or  on  the  basis  of 
reasonable  worth  of  the  work,  rather 
than  on  the  actual  amount  of  the 
earnings. 

(b]  Earnings  guidelines — (1)  General. 
If  the  claimant  is  employed,  the  Board 
first  considers  the  criteria  in  paragraph 
(a)  of  this  section  and  S  220.145,  and 
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then  the  guides  in  paragraphs  (b]  (2),  (3], 
(4),  (5),  and  (6)  of  diis  section. 

(2)  Earnings  that  wilt  ordinarily  show 
that  the  claimant  has  engaged  in 
substantial  gainful  activity.  The  Board 
will  consider  that  the  earnings  from  the 
employed  claimant's  woiic  activities 
show  that  the  claimant  has  engaged  in 
sabstantial  gainful  activity  if— 

(i)  The  claimant's  earnings  averaged 
more  than  $200  a  month  in  calendar 
years  prior  to  1970; 

(ii)  The  claimant's  earnings  averaged 
more  than  $230  a  month  in  calendar 
years  prior  to  1976; 

(iii)  The  claimant's  earnings  averaged 
more  than  $240  a  month  in  calendar  year 
1977; 

(iv)  The  claimant's  earnings  averaged 
more  than  $260  a  month  in  calendar  year 
1978; 

(v)  The  claimant's  earnings  averaged 
more  than  $280  a  month  in  calendar  year 
1979;  or 

(vi]  The  claimant's  earnings  averaged 
more  than  $300  a  month  in  calendar 
years  after  1979. 

(3)  Earnings  that  will  ordinarily  show 
that  the  claimant  has  not  engaged  in 
substantial  gainful  activity.  The  Board 
win  generally  consider  that  the  earnings 
from  the  employed  claimant's  work  will 
show  that  the  claimant  has  not  engaged 
in  substantial  gainful  activity  if— 

(i)  The  claimant's  earnings  averaged 
less  than  $130  a  month  in  calendar  year 
before  1976; 

(ii)  The  claimant's  earnings  averaged 
less  than  $150  a  month  in  calendar  year 
1976; 

(iii)  The  claimant's  earnings  averaged 
less  than  $160  a  month  in  calendar  year 
1977; 

(iv)  The  claimant's  earnings  averaged 
less  ihan  $170  a  month  in  calendar  year 
1978; 

(v)  The  claimant's  earnings  averaged 
less  than  $180  a  month  in  calendar  year 
1979;  or 

(vi)  The  claimant's  earnings  averaged 
less  than  $190  a  month  in  calendar  years 
after  1979. 

(4)  If  the  claimant  works  in  a 
sheltered  workshop.  If  the  claimant  is 
working  in  a  sheltered  workshop  or  a 
comparable  facility  especially  set  up  for 
severely  impaired  persons,  the 
claimant's  earnings  and  activities  will 
ordinarily  establish  that  the  claimant 
has  not  done  substantial  gainful  activity 
if— 

(i)  The  claimant's  average  earnings 
are  not  greater  than  $200  a  month  in 
calendar  years  prior  to  1976; 

(ii)  The  claimant's  average  earnings 
are  not  greater  than  $230  a  month  in 
calendar  year  1970; 


(iii)  The  claimant's  average  earnings 
are  not  greater  than  $240  a  month  in 
calendar  year  1977; 

(iv)  The  claimant's  average  earnings 
are  not  greater  than  $260  a  month  in 
calendar  year  1978: 

(v)  l^e  claimant's  average  earnings 
are  not  greater  than  $280  a  month  in 
calendar  year  1979;  or 

(vi)  "Hie  claimant's  average  earnings 
are  not  greater  than  $300  a  month  in 
calendar  year  after  1079. 

(5)  If  there  is  evidence  showing  that 
the  claimant  may  have  done  substantial 
gainful  activity.  If  there  is  evidence 
showing  that  the  claimant  may  have 
done  substantial  gainful  activity,  the 
Board  will  apply  the  criteria  in 
paragraph  (b)(6]  of  this  section  regarding 
comparability  and  value  of  services. 

(6)  Earnings  that  are  not  high  or  low 
enough  to  show  whether  the  claimant 
engaged  in  substantial  gainful  activity. 
If  the  claimant's  earnings,  on  the 
average,  are  between  the  amounts 
shown  in  paragraphs  (b)  (2)  and  (3)  of 
this  section,  the  Board  will  generally 
consider  other  infonaation  in  addition  to 
the  claimant's  eamixigs,  such  as 
whether — 

(i)  The  claimant's  work  is  comparable 
to  that  of  unimpaired  persons  in  the 
claimant's  community  who  are  doing  the 
same  or  similar  occupations  as  their 
means  of  livelihood,  taking  into  account 
the  time,  energy,  skill,  and  responsibility 
involved  in  the  work;  or 

(ii)  The  claimant's  work,  although 
significantly  less  than  that  done  by 
unimpaired  persons,  is  clearly  worth  the 
amounts  shown  in  paragraph  (b}(2]  of 
this  section,  according  to  pay  scales  in 
the  claimant's  community. 

S22ai44    Evaluation  Buldvs  tor  ascH- 
cmpioyBa  cuMiiant. 

(a)  If  the  claimant  is  a  self-employed 
claimant.  The  Board  will  consider  the 
claimant's  activities  and  their  value  to 
the  claimant's  business  to  decide 
whether  the  claimant  has  engaged  in 
substantial  gainful  activity  if  the 
claimant  is  self-employed.  The  Board 
will  not  consider  the  claimant's  income 
alone  since  the  amount  of  income  the 
claimant  actually  reoeives  may  depend 
upon  a  number  of  different  factors  like 
capital  investment,  profit  sharing 
agreements,  etc.  The  Board  will 
generally  consider  work  that  the 
claimant  is  forced  to  stop  after  a  short 
time  because  of  his  or  her  impairment(s) 
as  an  unsuccessful  work  attempt  and  the 
claimant's  income  from  that  work  will 
not  show  that  the  claimant  is  able  to  do 
substantial  gainful  activity.  The  Board 
will  evaluate  the  claimant's  work 
activity  on  the  value  to  the  business  of 
the  claimant's  services  regardless  of 


whether  the  claimant  receives  an 
immediate  income  for  his  or  her 
services.  The  Board  considers  that  the 
claimant  has  engaged  in  substantial 
gainful  activity  if— 

(1)  The  claimant's  work  activity,  in 
terms  of  factors  such  as  hours,  skills, 
energy  output,  efficiency,  duties,  and 
responsibilities,  is  comparable  to  that  of 
unimpaired  persons  in  the  claimant's 
community  who  are  in  the  same  or 
similar  businesses  as  their  means  of 
Uvelihood; 

(2)  The  claimant's  work  activity, 
although  not  comparable  to  that  of 
unimpaired  persons,  is  dearly  worth  the 
amount  shown  in  §  220.143  (b)(2)  when 
considered  in  terms  of  its  value  to  the 
business,  or  when  compared  to  the 
salary  that  an  owner  would  pay  to  an 
employed  person  to  do  the  work  the 
claimant  is  doing;  or 

(3)  The  claimant  renders  services  that 
are  significant  to  the  operation  of  the 
business  and  receives  a  substantial 
income  from  the  business. 

(b)  What  the  Board  means  by 
significant  ser\'ices — (1)  Claimants  who 
are  not  farm  landlords,  tf  the  claimant  is 
not  a  farm  landlord  and  the  claimant 
operates  a  business  entirely  by  himself 
or  herself,  any  services  that  the  claimant 
renders  are  significant  to  the  business.  If 
the  claimant's  business  involves  the 
services  of  more  than  one  person,  the 
Board  will  consider  the  claimant  to  be 
rendering  significant  services  if  he  or 
she  contributes  more  than  half  the  total 
time  required  for  the  management  of  the 
business  or  he  or  she  renders 
management  services  for  more  than  45 
hours  a  month  regardless  of  the  total 
management  time  required  by  the 
business. 

(2)  Claimants  who  are  farm 
landlords—  (i)  General.  If  the  claimant 
is  a  farm  landlord,  that  is,  the  claimant 
rents  farm  land  to  another,  the  Board 
will  consider  the  claimaat  to  be 
rendering  significant  services  if  the 
claimant  materially  participates  in  the 
production  or  the  management  of  the 
production  of  the  things  raised  on  the 
rented  farm.  If  the  claimant  was  given 
social  security  earnings  credits  because 
he  or  she  materially  participated  in  the 
activities  of  the  farm  and  he  or  she 
continues  these  same  activities,  the 
Board  will  consider  the  claimant  to  be 
rendering  significant  services. 

(ii)  Material  participation.  (A)  The 
claimant  will  have  established  that  he  or 
she  is  materially  participating  if  he  or 
she — 

[1]  Furnishes  a  large  portion  (rf  the 
machinery,  tools,  and  livestock  used  in 
the  production  of  the  things  raised  on 
the  rented  farm:  or 
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[2]  Furnishes  or  advances  monies  or 
assumes  financial  responsibility  for  a 
substantial  part  of  the  expense  involved 
in  the  production  of  the  things  raised  on 
the  rented  farm. 

(B)  The  claimant  will  have  presented 
strong  evidence  that  he  or  she  is 
materially  participating  if  he  or  she 
periodically — 

[1]  Advises  or  consults  with  the  other 
person,  who  under  the  rental  agreement 
produces  the  things  raised  on  the  rented 
farm;  and 

[2]  Inspects  the  production  activities 
on  the  land. 

(iii)  Production.  The  term 
"production"  refers  to  the  physical  work 
performed  and  the  expenses  inciured  in 
producing  the  things  raised  on  the  farm. 
It  includes  activities  like  the  actual  work 
of  planting,  cultivating,  and  harvesting 
of  crops,  and  the  furnishing  of 
machinery,  implements,  seed,  and 
livestock. 

(iv)  Management  of  the  production. 
The  term  "management  of  the 
production"  refers  to  services  performed 
in  making  managerial  decisions  about 
the  production  of  the  crop,  such  as  when 
to  plant,  cultivate,  dust,  spray  or 
harvest.  It  includes  advising  and 
consulting,  making  inspections,  and 
making  decisions  on  matters,  such  as 
rotation  of  crops,  the  type  of  crops  to  be 
grown,  the  type  of  livestock  to  be  raised, 
and  the  type  of  machinery  and 
implements  to  be  furnished. 

(c)  What  the  Board  means  by 
substantial  income.  After  the  claimant's 
normal  business  expenses  are  deducted 
from  the  claimant's  gross  income  to 
determine  net  income,  the  Board  will 
deduct  the  reasonable  value  of  any 
unpaid  help,  any  soil  bank  payments 
that  were  included  as  farm  income,  and 
impairment-related  work  expenses 
described  in  S  220.145  that  have  not 
been  deducted  in  determining  the 
claimant's  net  earnings  from  self- 
employment.  The  Board  will  consider 
the  resulting  amount  of  income  from  the 
business  to  be  substantial  if — 

(1)  It  averages  more  than  the  amounts 
described  in  9  220.143(b)(2);  or 

(2)  It  averages  less  than  the  amounts 
described  in  S  220.143(b)(2)  but  the 
livelihood  which  the  claimant  gets  bom 
the  business  is  either  comparable  to 
what  it  was  before  the  claimant  became 
severely  impaired  or  is  comparable  to 
that  of  unimpaired  self-employed 
persons  in  the  claimant's  community 
who  are  in  the  same  or  similar 
businesses  as  their  means  of  livelihood. 

§220.145    Impainnent-related  work 
expenses. 

(a)  General.  When  the  Board  figures 
the  claimant's  earnings  in  deciding  if  the 


claimant  has  done  substantial  gainful 
activity,  the  Board  will  subtract  the 
reasonable  costs  to  the  claimant  of 
certain  items  and  services  which, 
because  of  his  or  her  impairment(s),  the 
claimant  needs  and  uses  to  enable  him 
or  her  to  work.  The  costs  are  deductible 
even  though  the  claimant  also  needs  or 
uses  the  items  and  services  to  carry  out 
daily  living  functions  unrelated  to  his  or 
her  work.  Paragraph  (b)  of  this  section 
explains  the  conditions  for  deducting 
work  expenses.  Paragraph  (c)  of  this 
section  describes  the  expenses  the 
Board  will  deduct.  Paragraph  (d)  of  this 
section  explains  when  expenses  may  be 
deducted.  Paragraph  (e)  of  this  section 
describes  how  expenses  may  be 
allocated.  Paragraph  (f)  of  this  section 
explains  the  limitations  on  deducting 
expenses.  Paragraph  (g)  of  this  section 
explains  the  Board's  verification 
procedures. 

(b)  Conditions  for  deducting 
impairment-related  work  expenses.  The 
Board  will  deduct  impariment-related 
work  expenses  if — 

(1)  The  claimant  is  otherwise  disabled 
as  defined  in  S  220.26; 

(2)  The  severity  of  the  claimant's 
impainnent(s)  requires  the  claimant  to 
purchase  (or  rent)  certain  items  and 
services  in  order  to  work; 

(3)  The  claimant  pays  the  cost  of  the 
item  or  service.  No  deduction  will  be 
allowed  to  the  extent  that  payment  has 
been  or  will  be  made  by  anotiier  source. 
No  deduction  will  be  allowed  to  the 
extent  that  the  claimant  has  been,  could 
be,  or  will  be  reimbursed  for  such  cost 
by  any  other  source  (such  as  through  a 
private  insurance  plan.  Medicare  or 
Medicaid,  or  other  plan  or  agency).  For 
example,  if  the  claimant  purchases 
crutches  for  $80  but  the  claimant  was, 
could  be,  or  will  be  reimbursed  $64  by 
some  agency,  plan,  or  program,  the 
Board  will  deduct  only  $16; 

(4)  The  claimant  pays  for  the  item  or 
service  in  a  month  he  or  she  is  working 
(in  accordance  with  paragraph  (d)  of 
this  section);  and 

(5)  The  claimant's  payment  is  in  cash 
(including  checks  or  other  forms  of 
money).  Payment  in  kind  is  not 
deductible. 

(c)  What  expenses  may  be  deducted— 
(1)  Payments  for  attendant  care 
services,  (i)  If  because  of  the  claimant's 
impairment(s)  the  claimant  needs 
assistance  in  travelling  to  and  from 
work,  or  while  at  woik  the  claimant 
needs  assistance  with  personal 
functions  (e.g.,  eating,  toileting)  or  with 
work-related  functions  (e.g.,  reading, 
conmiunicating),  the  payments  the 
claimant  makes  for  those  services  may 
be  deducted. 


(ii)  If  because  of  the  claunant's 
impairment(s)  the  claimant  needs 
assistance  with  personal  functions  (e.g., 
dressing,  administering  medications)  at 
home  in  preparation  for  going  to  and 
assistance  in  returning  from  work,  the 
payments  the  claimant  mtdces  for  those 
services  may  be  deducted. 

(iii)  (A)  The  Board  will  deduct 
payments  the  claimant  makes  to  a 
family  member  for  attendant  care 
services  only  if  such  person,  in  order  to 
perform  the  services,  suffers  an 
economic  loss  by  terminating  his  or  her 
employment  or  by  reducing  the  number 
of  hours  he  or  she  worked. 

(B)  The  Bocud  considers  a  family 
member  to  be  anyone  who  is  related  to 
the  claimant  by  blood,  marriage  or 
adoption,  whether  or  not  that  person 
lives  with  the  claimant 

(iv)  If  only  part  of  the  claimant's 
payment  to  a  person  is  for  services  that 
come  under  the  provisions  of  paragraph 
(c)(l]  of  this  section,  the  Board  will  only 
deduct  that  part  of  \he  payment  which  is 
attributable  to  those  services.  For 
example,  an  attendant  gets  the  claimant 
ready  for  work  and  helps  ^e  claimant  in 
returning  from  work,  which  takes  about 
2  hours  a  day.  The  rest  of  the 
attendant's  8  hour  day  is  spent  cleaning 
the  claimant's  house  and  doing  the 
claimant's  laundiy,  etc.  The  Board 
would  only  deduct  one-fourth  of  the 
attendant's  daily  wages  as  an 
impairment-related  work  expense. 

(2)  Payment  for  medical  devices.  If  the 
claimant's  impairment(s)  requires  that 
the  claimant  utilize  medical  devices  in 
order  to  work,  the  payments  the 
claimant  makes  for  those  devices  may 
be  deducted.  As  used  in  this 
subparagraph,  medical  devices  include 
durable  medical  equipment  which  can 
withstand  repeated  use,  is  customarily 
used  for  medical  purposes,  and  is 
generally  not  useful  to  a  person  in  the 
absence  of  an  illness  or  injiuy. 
Examples  of  durable  medical  equipment 
are  wheelchairs,  hemodialysis 
equipment,  canes,  crutches,  inhalators 
and  pacemakers. 

(3)  Payments  for  prosthetic  devices.  If 
the  claimant's  impairment(s)  requires 
that  the  claimant  utilize  a  prosthetic 
device  in  order  to  woric,  the  payments 
the  claimant  makes  for  that  device  can 
be  deducted.  A  prosthetic  device  is  that 
which  replaces  an  internal  body  organ 
or  external  body  part  Examples  of 
prosthetic  devices  are  artificial 
replacements  of  arms,  legs  and  other 
parts  of  the  body. 

(4)  Payments  for  equipment — (i) 
Work-related  equipment  If  the 
claimant's  impainnent(8)  requires  that 
the  claimant  utilize  special  equipment  in 
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order  to  do  his  or  her  job,  the  payments 
the  daimant  makes  for  that  equipment 
may  be  deducted.  Examples  of  work- 
related  equipment  are  one-hand 
typewriters,  vision  aids,  sensory  aids  for 
the  blind,  telecommunication  devices  for 
the  deaf  and  tools  specifically  desired 
to  accommodate  a  person's 
impairment(s]. 

(ii)  Residential  modificatioia.  If  the 
claimant's  impairment(s]  requires  that 
the  claimant  make  modifications  to  his 
or  her  residence,  the  location  of  the 
claimant's  place  of  work  will  determine 
if  the  cost  of  these  modifications  will  be 
deducted.  If  the  claimant  is  employed 
away  from  home,  only  the  cost  of 
changes  made  outside  of  the  claimant's 
home  to  permit  the  claimant  to  get  to  his 
or  her  means  of  transportation  (e.g.,  the 
installation  of  an  exterior  ramp  for  a 
wheelchair  confined  person  or  special 
exterior  railings  or  pathways  for 
someone  who  requires  crutches)  will  be 
deducted.  Costs  relating  to 
modifications  of  the  inside  of  the 
claimant's  home  will  not  be  deducted.  If 
the  claimant  works  at  home,  the  costs  of 
modifying  the  inside  of  the  claimant's 
home  in  order  to  create  a  working  space 
to  accommodate  the  claimant's 
impainnent(8]  will  be  deducted  to  the 
extent  that  the  changes  pertain 
specifically  to  the  space  in  which  the 
claimant  works.  Examples  of  such 
changes  are  the  enlargement  of  a 
doorway  leading  into  the  workspace  or 
modification  of  the  workspace  to 
accommodate  problems  in  dexterity. 
However,  if  the  claimant  is  self- 
employed  at  home,  any  cost  deducted  as 
a  business  expense  cannot  be  deducted 
as  an  impairment-related  work  expense. 

(iii)  Non-medical  appliances  and 
equipment  Expenses  for  appliances  and 
equipment  which  the  claimant  does  not 
ordinarily  use  for  medical  purposes  are 
generally  not  deductible.  Examples  of 
these  items  are  portable  room  heaters, 
air  conditioners,  humidifiers, 
dehumidifiers,  and  electric  air  cleaners. 
However,  expenses  for  such  items  may 
be  deductible  when  unusual 
circumstances  clearly  establish  an 
impairment-related  and  medically 
verified  need  for  such  an  item  because  it 
is  for  the  control  of  the  claimant's 
disabling  impairment(s),  thus  enabling 
the  claimant  to  work.  To  be  considered 
essential,  the  item  must  be  of  such  a 
nature  that  if  it  were  not  available  to  the 
claimant  there  woidd  be  an  immediate 
adverse  impact  on  the  claimant's  ability 
to  function  in  his  or  her  work  activity.  In 
this  situation,  the  expense  is  deductible 
whether  the  item  is  used  at  home  or  in 
the  working  place.  An  example  would 
be  the  need  for  an  electric  air  cleaner  by 


a  person  with  severe  respiratory  disease 
who  cannot  functioa  in  a  non-purified 
air  environment.  An  item  such  as  an 
exercycle  is  not  deductible  if  used  for 
general  physical  fitness.  If  an  exercycle 
is  prescribed  and  used  as  necessary 
treatment  to  enable  the  claimant  to 
work,  the  Board  will  deduct  payments 
the  claimant  makes  toward  its  cost 

(5)  Payments  for  drugs  and  medical 
services,  [i]  If  the  claimant  must  use 
drugs  or  medical  ser^'ices  (including 
diagnostic  procedures]  to  control  his  or 
her  impainnent(s]  the  payments  the 
claimant  makes  for  them  may  be 
deducted.  The  drugs  or  services  must  be 
prescribed  [or  utilized]  to  reduce  or 
eliminate  symptoms  of  the  claimant's 
impairment(s]  or  to  slow  down  its 
progression.  The  diagnostic  procedures 
must  be  performed  to  ascertain  how  the 
impairment(s)  is  progressing  or  to 
determine  what  type  of  treatment  should 
be  provided  for  the  impainnent(s]. 

(ii)  Examples  of  deductible  drugs  and 
medical  services  are  anticonvulsant 
drugs  to  control  epilepsy  or 
anticonvulsant  blood  level  monitoring; 
antidepressant  medication  for  mental 
impairments;  medioBtion  used  to  allay 
the  side  ejects  of  certain  treatments; 
radiation  treatment  or  chemotherapy  for 
cancer  patients;  corrective  surgery  for 
spinal  impairments; 

electroencephalograms  and  brain  scans 
related  to  a  disabling  epileptic 
impairment;  tests  to  determine  the 
e^icacy  of  medication  on  a  diabetic 
condition;  and  immimosuppresive 
medications  that  kidney  transplant 
patients  regularly  take  to  protect  against 
graft  rejection. 

(iii)  The  Board  will  only  deduct  the 
costs  of  drugs  or  services  that  are 
directly  related  to  the  claimant's 
impairment(s].  Examples  of  non- 
deductible items  are  routine  annual 
physical  examinations,  optician  services 
(unrelated  to  a  disabling  visual 
impairment]  and  dental  examinations. 

(6]  Payments  for  similar  items  and 
services — (i)  General.  If  the  claimant  is 
required  to  utilize  items  and  services  not 
specified  in  paragraphs  (c)(1)  through  (5) 
of  this  section,  but  which  are  directly 
related  to  his  or  her  impairment(s)  and 
which  the  claimant  needs  to  work,  their 
costs  are  deductible.  Examples  of  such 
items  and  services  are  medical  supplies 
and  services  not  discussed  above,  the 
purchase  and  maintenance  of  a  dog 
guide  which  the  claimant  needs  to  work, 
and  transportation. 

(ii)  Medical  supplies  and  services  not 
described  above.  The  Board  will  deduct 
payments  the  claimant  makes  for 
expendable  medical  supplies,  such  as 
incontinence  pads,  catheters,  bandages, 


elastic  stockings,  face  masks,  irrigating 
kits,  and  diqrasable  sheets  and  Iwgs. 
The  Board  will  also  deduct  payments 
the  claimant  makes  for  physical  therapy 
which  the  claimant  requires  because  of 
his  or  her  impairment(»}  and  which  the 
claimant  needs  in  order  to  work. 

(iii)  Payments  for  transportation  costs. 
The  Board  will  deduct  bansportation 
costs  in  these  situations: 

(A)  The  claimant's  irapairment(s) 
requires  that  in  order  to  get  to  work  the 
claimant  needs  a  vehicle  that  has 
structural  or  operational  modifications. 
The  modifications  must  be  critical  to  the 
claimant's  operation  or  use  of  the 
vehicle  and  directly  related  to  the 
claimant's  impairment(B).  The  Board  will 
deduct  the  cost  of  the  modifications,  but 
not  the  cost  of  the  vehicle.  The  Board 
will  also  deduct  a  mileage  allowance  for 
the  trip  to  and  from  work.  The 
allowance  will  be  based  on  data 
compiled  by  the  Federal  Highway 
Administration  relating  to  vehicle 
operating  costs. 

(B)  The  claimant's  impairment(8) 
requires  the  claimant  to  use  driver 
assistance,  taxicabs  or  other  hired 
vehicles  in  order  to  work.  The  Board 
will  deduct  amounts  paid  to  the  driver 
and,  if  the  claimant's  own  vehicle  is 
used,  the  Board  will  also  deduct  a 
mileage  allowance,  as  provided  in 
paragraph  (c)(6](iii)(A]  of  this  section, 
for  the  trip  to  and  from  work. 

(C)  The  claimant's  impairment(s) 
prevents  the  claimant  from  taking 
available  public  transportation  to  and 
from  work  and  the  claimant  must  drive 
his  or  her  (unmodified)  vehicle  to  work. 
If  the  Board  can  verify  through  the 
claimant's  physician  or  other  sources 
that  the  need  to  drive  is  caused  by  the 
claimant's  impairment(6]  (and  not  due  to 
the  unavailability  of  public 
transportation),  the  Botrd  will  deduct  a 
mileage  allowance,  as  provided  in 
paragraph  (c)(6)(iii)(A)  of  this  section, 
for  the  trip  to  and  horn  work. 

(7)  Payments  for  installing, 
maintaining,  and  repairing  deductible 
items.  If  the  device,  eqaipment, 
appliance,  etc.,  that  the  claimant  utilizes 
qualifies  as  a  deductible  item  as 
described  in  paragraphs  (c)(2),  (3),  (4) 
and  (6)  of  this  section,  the  costs  directly 
related  to  installing,  maintaining  and 
repairing  these  items  are  also 
deductible.  (The  costs  which  are 
associated  with  modifications  to  a 
vehicle  are  deductible.  Except  for  a 
mileage  allowance,  as  provided  for  in 
paragraph  (c)(6](iii)(A)  of  this  section, 
the  costs  which  are  associated  with  the 
vehicle  itself  are  not  deductible.) 

(d)  When  expenses  may  be 
deducted— (\)  Effective  date.  To  be 
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deductible,  an  expense  must  be  incurred 
after  November  30, 1960.  An  expense 
may  be  considered  incurred  after  that 
date  if  it  is  paid  thoeafter  even  though 
pursuant  to  a  contract  m  other 
arrangement  entered  into  before 
December  1, 1980. 

(2)  Payments  for  services.  A  payment 
the  claimant  makes  for  services  may  be 
deducted  if  the  services  are  received 
while  the  claimant  is  working  and  the 
payment  is  made  in  a  month  the 
claimant  is  working.  The  Board 
considers  the  claimant  to  be  working 
even  though  he  or  she  must  leave  work 
temporarily  to  receive  the  services. 

(3)  Payments  for  items.  A  payment  the 
claimant  makes  toward  the  cost  of  a 
deductible  item  (regardless  of  when  it  is 
acquired]  may  be  deducted  if  payment  is 
made  in  a  month  the  claimant  is 
working.  See  paragraph  (e)(4)  of  this 
section  when  purchases  are  made  in 
anticipation  of  work. 

(e)  How  expenses  are  allocated— {1) 
Recurring  expenses.  The  claimant  may 
pay  for  services  on  a  regular  periodic 
basis,  or  the  claimant  may  purchase  an 
item  on  credit  and  pay  for  it  in  regular 
periodic  installments  or  the  claimant 
may  rent  an  item.  If  so,  each  payment 
the  claimant  makes  for  the  services  and 
each  payment  the  claimant  makes 
toward  the  purchase  or  rental  (including 
interest]  is  deductible  in  the  month  it  is 
made. 

Example:  B  starts  work  in  October  1981  at 
which  time  she  purchases  a  medical  device  at 
a  cost  of  $4,800  plus  interest  charges  of  $720. 
Her  monthly  payments  begin  in  October.  She 
earns  and  receives  $400  a  month.  The  term  of 
the  installment  contract  is  48  months.  No 
downpayment  is  made.  The  monthly 
allowable  deduction  for  the  item  would  be 
$115  ($5,520  divided  by  48)  for  each  month  of 
work  during  the  48  months. 

(2)  Non-recurring  expenses.  Part  or  all 
of  the  claimant's  expenses  may  not  be 
recurring.  For  example,  the  claimant 
may  make  a  one-time  payment  in  full  for 
an  item  or  service  or  make  a 
downpayment.  If  the  claimant  is 
working  when  he  or  she  makes  the 
payment,  the  Board  will  either  deduct 
the  entire  amount  in  the  month  the 
claimant  pays  it  or  allocate  the  amount 
over  a  12  consecutive  month  period 
beginning  with  the  month  of  payment, 
whichever  the  claimant  selects. 

Exampk:  A  begins  working  in  October 
1981  and  earn*  $625  a  month.  In  the  same 
month,  he  purchases  and  pays  for  a 
deductible  item  at  a  cost  of  $25a  In  this 
situation  die  Board  could  allow  a  $250 
deduction  for  October  1981,  reducing  A's 
earnings  below  the  substantial  gainAiI 
activity  level  lor  that  nwntfa. 

If  A'b  eaminga  had  bem  $15  above  tiie 
substantial  guBful  activi^ 


A  probably  woold  select  the  option  of 
projecting  the  $250  payment  over  the  12- 
montb  period,  October  1981-S^)tnnbKr  1982. 
giving  A  an  allowable  deduction  of  $20.83  a 
month  for  each  month  of  work  during  that 
period.  This  deduction  would  reduce  A's 
earnings  below  the  sulntantial  gainful 
activity  level  for  12  months. 

(3)  Allocating  downpayment.  If  the 
claimant  makes  a  downpayment,  the 
Board  will,  if  the  claimant  chooses, 
make  a  separate  calculation  for  the 
downpayment  in  order  to  provide  for 
uniform  monthly  deductions.  In  these 
situations  the  Board  will  determine  the 
total  payment  that  the  claimant  vtrill 
make  over  a  12  consecutive  month 
period  beginning  with  the  month  of  the 
downpayment  and  allocate  that  amount 
over  the  12  months.  Beginning  with  the 
13th  month,  the  regidar  monthly 
payment  will  be  deductible.  ThiB 
allocation  process  will  be  f(»  a  shorter 
period  if  the  claimant's  regulu  monthly 
payments  will  extend  over  a  period  of 
less  than  12  months. 

Example  1:  C  starts  working  in  October 
1981,  at  wrtnch  time  he  purchases  special 
equipment  at  a  cost  of  $4,80a  paying  $1,200 
down.  The  balance  of  $3,600,  plus  interest  of 
$540.  is  to  be  repaid  in  38  installments  of  $115 
a  month  beginning  November  1981.  C  earns 
$500  a  month.  He  chooses  to  have  the 
downpayment  allocated.  In  this  situation  the 
Board  would  allow  a  deduction  of  $205.42  a 
month  for  each  month  of  work  during  the 
period  October  1981  through  September  1982. 
After  September  1982.  the  deduction  amount 
would  be  the  regular  monthfy  payment  of 
$115  for  each  month  of  work  during  the 
remaining  installment  period.    ' 

Explanation: 
Downpayment  in 

October  1981 $1,200 

Monthly  payments: 
Novemlwr  1961 
through 
September  1982 1.285 


S2.465    12  =  205.42 


Example  2.  D,  while  working,  buys  a 
deductible  item  in  July  1981,  paying  $1,450 
down.  However,  his  Erst  monthly  payment  of 
$125  is  not  due  until  September  1981.  D 
chooses  to  have  the  downpayment  allocated. 
In  this  situation,  the  Board  would  allow  a 
deduction  of  $225  a  month  for  each  month  of 
work  during  the  period  July  1981  through  June 
1982.  After  June  1982,  the  deduction  amount 
would  be  the  regular  monthly  payment  of 
$125  for  each  month  of  work. 

Explanation: 
Downpayment  in  July 

1981 $1,450 

Moodily  payments: 
September  1981 
through  June  1982 —     1,250 


SKTtn  12»$225 


(4)  Payments  made  in  anticipatfrn  of 
work.  A  payment  made  toward  the  cost 
of  a  deductible  item  that  the  claimant 
made  m  any  of  the  11  months  precediBg 
the  month  he  or  she  started  working  will 
be  taken  into  account  in  determining  die 
claimant's  impairment-related  work 
expenses.  When  an  item  is  paid  for  in 
full  during  the  11  mondis  precedbig  the 
month  the  claimant  started  working,  the 
payment  will  be  allocated  over  the  12 
consecutive  month  period  beginning 
with  the  month  of  the  payment 
However,  the  only  portion  of  the 
payment  which  may  be  deductible  is  the 
portion  allocated  to  the  month  work 
begins  and  the  following  months.  For 
example,  if  an  item  is  purchased  3 
months  before  the  month  work  began 
and  is  paid  for  with  a  one-time  payaxent 
of  $600.  the  deductible  amount  would  be 
$450  ($600  divided  by  12.  multiplied  by 
9).  Installment  payments  (including  a 
dovmpayment)  that  the  claimant  made 
for  a  particular  item  during  the  11 
months  preceding  the  month  he  or  she 
started  working  will  be  totalled  and 
considered  to  have  been  made  in  the 
month  xA  the  claimant's  first  payment  for 
that  item  within  this  11  month  period. 
The  sum  of  these  payments  will  be 
allocated  over  the  12  consecutive  month 
period  begiiming  with  the  month  of  die 
claimant's  first  payment  (but  never 
earlier  than  11  months  before  the  month 
work  began).  However,  the  only  portion 
of  the  total  which  may  be  deductible  is 
the  portion  allocated  to  the  month  work 
begins  and  the  following  months.  Far 
example,  if  an  item  is  purchased  three 
months  bef(H«  the  month  work  began 
and  is  paid  for  in  three  monthly 
installments  of  $200  each,  the  total 
payment  of  $600  will  be  considered  to 
have  been  made  in  the  month  of  the  first 
payment,  that  is,  three  months  before 
the  month  work  began.  The  deductible 
amount  would  be  $450  ($600  divided  by 
12,  multiplied  by  9).  The  amount,  as 
determined  by  these  formulas,  will  then 
be  considered  to  have  been  paid  in  the 
first  month  of  work.  The  Board  will 
deduct  either  this  entire  amount  in  the 
first  month  of  work  or  allocate  it  over  a 
12  consecutive  month  period,  beginning 
with  the  first  month  of  woiic.  whichever 
the  claimant  selects.  \xx.  the  above 
examples,  die  claimant  woukl  have  the 
choice  of  having  the  entire  $450 
deducted  in  the  first  month  of  work  or 
having  $37.50  a  Bioodi  ($450  divided  by 
12)  dedacted  for  each  mondi  diat  he  or 
she  works  over  a  12  consecutive  month 
period,  beginaing  widi  die  first  raonlh  of 
work.  To  be  deductible,  the  payments 
must  be  for  durable  items  sadi  as 
medical  devices,  prostheses,  work- 
related  equipment.  residentkJ 
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modifications^  non-medical  appliances 
and  vehicle  modifications.  Payments  for 
services  and  eiqiendable  items  such  as 
drugs,  oxygen,  diagnostic  procedures, 
medical  supplies  and  vehicle  operating 
costs  are  not  deductible  for  the  purpose 
of  this  paragraph. 

(f)  Limits  on  deductions.  [1]  The  Board 
will  deduct  the  actual  amounts  the 
claimant  pays  towards  his  or  her 
impairment-related  woiic  expenses 
unless  the  amounts  are  unreasonable. 
Widi  respect  to  durable  medical 
equipment,  prosthetic  devices,  medical 
services,  and  similar  medically-related 
items  and  services,  the  Board  will  apply 
the  prevailing  charges  under  Medicare 
(Part  B  of  title  XVm,  Health  Insurance 
for  the  Aged  and  Disabled)  to  the  extent 
that  this  information  is  readily 
available.  Where  the  Medicare  guides 
are  used,  the  Board  will  consider  the 
amount  that  the  claimant  pays  to  be 
reasonable  if  it  is  no  more  than  the 
prevailing  charge  for  the  same  item  or 
service  under  the  Medicare  guidelines.  If 
the  amount  the  claimant  actually  pays  is 
more  than  the  prevailing  charge  for  the 
same  item  under  the  Medicare 
guidelines,  the  Board  will  deduct  from 
die  claimant's  earnings  the  amount  the 
claimant  paid  to  the  extent  he  or  she 
establishes  that  the  amount  is  consistent 
with  the  standard  or  normal  charge  for 
the  same  or  similar  item  or  service  in  his 
or  her  community.  For  items  and 
services  that  are  not  listed  in  the 
Medicare  guidelines,  and  for  items  and 
services  that  are  listed  in  the  Medicare 
guidelines  but  for  which  such  guides 
cannot  be  used  because  the  information 
is  not  readily  available,  the  Board  will 
consider  die  amount  the  claimant  pays 
to  be  reasonable  if  it  does  not  exceed 
the  standard  or  normal  charge  for  the 
same  or  similar  item  or  service  in  the 
claimant's  community. 

(2)  Impairment-related  work  expenses 
are  not  deducted  in  computing  the 
claimant's  earnings  for  purposes  of 
determining  whether  the  claimant's 
work  was  "services"  as  described  in 
9220.17a 

(3)  The  decision  as  to  whether  the 
claimant  performed  substantial  gainful 
activity  in  a  case  involving  impairment- 
related  work  expenses  for  items  or 
services  necessary  for  the  claimant  to 
work  generally  wUl  be  based  upon  the 
claimant's  "earnings"  and  not  on  the 
value  of  "services"  the  claimant 
rendered  (See  S  220.143(b)(6)  (i)  and  (u). 
and  1 220.144(a)).  This  is  not  necessarily 
so,  however,  if  die  claimant  is  in  a 
position  to  control  or  manipulate  his  or 
her  earnings. 

(4)  No  deduction  will  be  allowed  to 
the  extent  that  any  other  source  has 
paid  ot  will  pay  for  an  item  or  service. 


No  deduction  will  be  allowed  to  the 
extent  that  the  dataiant  has  been,  could 
be,  or  will  be  reimbursed  for  payments 
he  or  she  made.  (See  paragraph  (b)(3)  of 
this  section.) 

(5)  The  provisions  described  in  the 
foregoing  paragraphs  of  this  section  are 
effective  with  respect  to  expenses 
incurred  on  or  aftef  December  1, 1980, 
although  expenses  incurred  after 
November  1980,  as  a  result  of 
contractual  or  other  arrangements 
entered  into  before  December  1980,  are 
deductible.  For  months  before  December 
1980,  the  Board  will  deduct  impairment- 
related  work  expenses  from  the 
claimant's  earnings  only  to  the  extent 
they  exceeded  the  normal  work-related 
expenses  the  claimant  would  have  had 
if  the  claimant  did  not  have  his  or  her 
impairment(s).  The  Board  will  not 
deduct  expenses,  however,  for  those 
things  which  the  claimant  needed  even 
when  he  or  she  was  not  worlcing. 

(g)  Verification.  The  Board  will  verify 
the  claimant's  need  for  items  or  services 
for  which  deductions  are  claimed,  and 
the  amount  of  the  charges  for  those 
items  or  services.  The  claimant  will  also 
be  asked  to  provide  proof  that  he  or  she 
paid  for  the  items  or  services. 

Subpart  M— DisaUlity  Annuity 
Eaminfjs  Restrictions 

S  220.160    How  woric  for  a  railroad 
employer  affects  a  dteabWty  annuity. 

A  disability  annaity  is  not  payable 
and  the  annuity  must  be  ret.  med  for 
any  month  in  which  the  disabled 
annuitant  works  for  an  employer  as 
defined  in  Part  202  of  this  chapter. 

§  220.161    How  work  affects  an  employee 
dlsalMity  annuity. 

In  addition  to  the  condition  in 
S  220.160,  the  employee's  disability 
annuity  is  not  payable  and  the  employee 
must  return  the  annuity  payment  for  any 
month  in  which  the  employee  earns 
more  than  $400  (after  deduction  of 
impairment  related  work  expenses)  in 
employment  or  self-employment  of  any 
kind.  Any  annuity  amounts  withheld 
because  the  annuitant  earned  over  $400 
in  a  month  may  be  paid  after  the  end  of 
the  year,  as  shown  in  S  220.164.  The  $400 
monthly  limit  no  longer  applies  when 
the  employee  becomes  65  years  old  and 
the  disabiUty  annidty  is  converted  to  an 
age  annuity.  See  §  220.145  for  the 
definition  of  impairment  related  work 
expenses. 

S  220.162    Eamings  report 

(a)  General.  Any  annuitant  receiving 
an  annuity  based  on  disability  must 
report  to  die  Board  any  work  and 
earnings  as  described  in  S5  220.160  and 
220.161.  The  report  may  be  a  written  or 


oral  statement  by  the  annuitant,  or  a 
person  acting  for  the  annuitant  made  or 
sent  to  a  representative  of  the  Board. 
The  report  should  include  die  name  and 
address  of  the  railroad  or  non-railroad 
employer,  a  descriptioo  of  the  work  and 
the  amount  of  gross  wages  (before 
deductions)  or  the  net  income  from  self- 
employment  (earnings  after  deducting 
business  expenses). 

(b)  Employee  reports.  In  addition  to 
the  requirement  described  in  (a),  a 
report  of  earnings  over  $400  a  month 
must  be  made  before  the  employee 
accepts  a  disability  annuity  (the  annuity 
payment  is  issued  and  not  returned)  for 
the  second  month  after  the  first  month  in 
which  earnings  are  over  $400.  Along 
with  the  report,  the  employee  must 
return  the  annuity  payment  for  any 
month  in  which  he  or  she  earns  over 
$400. 


§  220.163    Employee  penalty  deductions. 

If  the  employee  earns  over  $400  in  a 
month  and  does  not  report  it  within  the 
time  limit  shown  in  S  220.162(b),  a 
penalty  is  imposed.  The  penalty 
deduction  for  the  first  failure  to  report 
equals  the  annuity  amoimt  for  the  first 
month  in  which  the  employee  earned 
over  $400.  The  deduction  for  a  second  or 
later  failure  to  report  equals  the  annuity 
amount  for  each  month  in  which  the 
employee  earned  over  $400  and  failed  to 
report  it  on  time. 

S  220.164    Employe*  *nd-of-year 
•diustmcnt 

(a)  General.  After  the  end  of  a  year, 
the  employee  whose  annuity  was 
withheld  for  earnings  over  $400  in  a 
month  receives  a  form  on  which  to 
report  his  or  her  earnings  for  the  year.     ^ 

(b)  Earnings  are  less  than  $5,000.  If 
the  employee's  yearly  earnings  are  less 
then  $5,000,  all  annuity  payments  and 
penalties  withheld  during  the  year 
because  of  earnings  over  $4,800  are 
paid. 

(c)  Earnings  are  $5,000  or  more,  (a)  If 
the  employee's  yearly  earnings  are 
$5,000  or  more,  the  anauity  payments 
are  adjusted  so  that  the  employee  does 
not  have  more  than  one  regular 
deduction  for  every  $400  of  earnings 
over  $4,800.  The  last  $200  or  more  of 
earnings  over  $4,800  is  treated  as  if  it 
were  $400.  If  the  annuity  rate  changes 
during  the  year,  any  annuities  due  at  the 
end  of  the  year  are  paid  first  for  months 
in  which  the  annuity  rate  is  higher. 
Penalty  deductions  may  also  apply  as 
described  in  paragraph  (c)(2)  of  this 
section. 

(2)  If  the  employee's  yearly  earnings 
are  $5,000  or  more  and  the  employee 
failed  to  report  monthly  earnings  over 
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$400  within  tiie  time  limit  described  fat 
S  220.162(b),  penalty  deductiona  wiU 
also  apply.  If  it  is  the  employee's  &st 
feihire  to  report,  the  penalty  deduction 
is  equal  to  one  month's  annuity.  If  it  is 
the  employee's  second  or  later  failure  to 
report,  the  penalty  deduction  equals  the 
annuity  amount  for  each  month  in  which 


the  em^doyee  saened  over  $400  and 
failed  to  report  it  on  time. 

(d)  This  section  is  iUustrated  by  the 
following  examples: 

Example  1:  Employee  is  awarded  a 
disability  annuity  based  upon  hit  inability  to 
engage  in  his  regular  railroad  occupation 
effective  January  1, 1988.  During  diat  year,  he 


woriu  April  thmgli  October,  for  which  b« 
receive*  S7S5  per  month.  Kt  docs  not  report 
these  earnings  to  tiie  Board  until  January  of 
the  following  year.  Tlte  employee  u 
considered  to  have  earned  SB.e0S  (7xS7K  - 
$5,496,  which  is  romided  up  to  tiie  aearest 
$400).  He  forfeits  tiiree  months  of  annuities: 


($5600-$4800 


$400 


_  2  plus  1  month  annuity  penalty  for  failure 
to  report). 


Example  2:  The  same  employee  in  the 
following  year  also  works  April  tiirough 
October,  for  which  he  receives  $785  per 
month.  This  time  he  reports  the  earnings  on 
October  31.  This  year  he  forfieits  0  months  of 
annuity  payments,  2  due  to  earnings, 
computed  as  above,  and  4  more  due  to 
penalty  deductions  for  failure  to  report 
earnings  over  $400  for  the  months  April 
through  July.  There  are  no  penalty  deductions 
with  respect  to  the  months  August, 
September,  and  October,  since  the  employee 
reported  these  earnings  prior  to  accepting  an 
annuity  for  the  second  month  after  the  month 
of  earnings  in  excess  of  $400. 

Subpart  N— TrM  Work  Parted  and 
Reantftlament  Period  for  Annultanta 
DiaaMad  for  Any  Regular  Employment 

§220.170   The  trial  wei1(  period. 

(a)  Definition  of  the  trial  work  period. 
The  trial  work  period  is  a  period  diuing 
which  the  annuitant  may  test  his  or  her 
ability  to  work  and  still  be  considered 
disabled.  The  trial  work  period  begins 
and  ends  as  described  in  paragraph  (e) 
of  this  section.  During  this  period,  the 
annuitant  may  perform  "services"  (see 
paragraph  (b)  of  tliis  section)  in  as  many 
as  nine  months,  but  these  months  do  not 
have  to  be  consecutive.  The  Board  will 
not  consider  those  services  as  showing 
that  the  annuitant's  disability  has  ended 
until  the  annuitant  has  performed 
services  in  at  least  nine  months. 
However,  after  the  trial  work  period  has 
ended,  ttie  Board  will  considra  the  work 
the  annuitant  did  during  the  trial  work 
period  in  determining  whether  the 
annuitant's  disability  has  ended  at  any 
time  after  the  trial  work  period. 

lb)  What  the  Board  means  by 
services.  When  used  in  this  section, 
"services"  means  any  activity,  even 
though  it  is  not  substantial  gainful 
activity,  which  is  done  by  the  aimuitant 
in  employment  or  self-employment  for 
pay  or  profit  or  is  the  kind  normally 
done  for  pay  or  profit.  If  the  annuitant  is 
employed,  ^e  Board  will  consider  his  or 
her  work  to  be  "services"  if  in  any 
calendar  year  after  197S  the  annuitant 
earns  more  than  $75  a  suMith  ($50  a 
month  is  tbe  figure  for  eanuss  in  any 


calendar  year  before  1979).  If  the 
annuitant  is  self-emplojred,  the  Board 
will  consider  his  or  her  activities 
"services"  if  in  any  calendar  year  after 
1978  the  annuitant's  net  earnings  are 
more  than  $75  a  mondi,  ($50  a  month  is 
the  figure  for  earnings  in  any  calendar 
year  before  1979),  or  the  annuitant 
works  more  than  15  hoiu^  a  month  in 
the  business.  The  Board  generally  does 
not  consider  work  to  be  "services"  when 
it  is  done  without  remuneration  or 
merely  as  therapy  or  training,  or  when  it 
is  work  usually  done  in  a  daily  routine 
aroimd  the  house,  or  in  self-care. 

(c)  Limitations  on  the  number  of  trial 
work  periods.  The  annuitant  may  have 
only  one  trial  period  during  each  period 
in  which  he  or  she  is  disabled  for  any 
regular  employment  as  defined  in 

§  220.26. 

(d)  Who  is  and  is  not  entitled  tc  a 
trial  work  period.  (1)  Generally,  the 
annuitant  is  entitled  to  a  trial  work 
period  if  he  or  she  is  entitled  to  an 
annuity  based  on  disability. 

(2)  An  annuitant  is  not  entitled  to  a 
trial  work  period  if  he  or  she  is  in  a 
second  period  of  disabiUty  for  which  he 
or  she  did  not  have  to  complete  a 
waiting  period  before  qualifying  for  a 
disability  aimuity. 

(e)  Payment  of  the  disability  annuity 
during  the  trial  work  period.  (1)  The 
disability  annuity  of  an  employee,  child, 
or  widow(er)  who  is  disabled  for  any 
regular  employment  will  not  be  paid  for 
any  month  in  the  trial  work  period  in 
which  the  annuitant  works  for  an 
employer  covered  by  the  Railroad 
Retirement  Act  (see  §  220.160). 

(2)  The  disability  annuity  of  an 
employee  who  is  disabled  for  any 
regular  employment  will  not  be  paid  for 
any  montlrin  tlss  period  in  which  die 
employee  annuitant  earns  more  than 
$400  in  employment  or  self-employment 
(see  9§  22ai61  and  220.164). 

(3)  If  the  disability  aimuity  for  an 
employee,  child,  or  widow(er)  who  is 
disabled  for  any  regular  esq^yment  is 
stopped  because  of  work  dming  &e  trial 
work  period,  and  the  (Usability 


annuitant  discontinues  that  wcn-k  before 
the  end  of  the  triad  work  period,  the 
disabibty  annuity  may  be  started  agam 
without  a  new  application  and  a  new 
determination  of  disability. 

(f)  When  the  work  period  begins  and 
ends.  (1)  The  trial  woric  period  begins 
with  whichever  of  the  following 
calendar  months  is  the  later — 

(i]  The  month  disability  begins; 

(ii)  The  month  after  the  end  of  the 
appropriate  waiting  period;  or 

(iii)  The  month  the  application  for 
disability  is  filed. 

(2)  The  trial  work  period  ends  with  the 
close  of  whichever  of  the  following 
calendar  months  is  the  earlier — 

(i)  The  ninth  month  (whether  or  not 
the  months  have  been  consecutive)  in 
which  the  annuitant  performed  services; 
or 

(ii)  The  month  in  which  new  evidence, 
other  than  evidence  relating  to  any  work 
the  annuitant  did  during  the  trial  work 
period,  shows  that  the  annuitant  is  not 
disabled,  even  through  he  or  she  has  not 
worked  a  full  nine  months.  The  Board 
may  find  that  the  annuitant's  disability 
has  ended  at  any  time  during  the  trial 
work  period  if  the  medical  or  other 
evidence  shows  that  the  annuitant  is  no 
longer  disabled. 

§  22a  171    The  rsentHtemcnt  period. 

(a)  General.  (1)  The  reentitlement 
period  is  an  additional  period  after  the 
nine  months  of  trial  work  during  which 
the  annuitant  may  continue  to  test  his  or 
her  ability  to  work  if  he  or  she  has  a 
disabling  impairment(8). 

(2)  The  disability  annuity  of  an 
employee,  child,  or  widow(er)  who  is 
disabled  for  any  regular  employment 
will  not  be  paid  for — 

(i)  Any  month,  after  the  third  month, 
in  this  period  in  whidi  the  amuntant 
does  substantial  gainful  activity;  or 

(ii)  Any  month  in  this  period  in  which 
the  annuitant  works  for  an  employer 
covered  by  the  Railroad  Retirement  Act 
(see  i  220iie0). 


32190 


I 

Federal  Register  /  Vol.  54.  No.  149  /  Friday.  August  4.  1989  /  Proposed  Rules 


(3)  The  disability  annuity  of  an 
employee  who  is  disabled  for  any 
regular  employment  will  not  be  paid  for 
any  month  in  this  period  in  which  the 
employee  annuitant  earns  more  than 
$400  in  employment  or  self-employment 
(see  Si  220.161  and  220.164). 

(4)  If  the  disability  annuity  of  an 
employee,  child  or  widow(er]  who  is 
disabled  for  any  regular  employment  is 
stopped  because  of  work  during  the  trial 
work  period  or  reentitlement  period,  and 
the  disability  annuitant  discontinues 
that  work  before  the  end  of  either 
period,  the  disability  annuity  may  be 
started  again  without  a  new  application 
or  a  new  determination  of  disability. 

(b)  When  the  reentitlement  period 
begins  and  ends.  The  reentitlement 
period  begins  with  the  first  month 
following  completion  of  nine  months  of 
trial  work  but  cannot  begin  earlier  than 
December  1, 1980.  It  ends  with 
whichever  is  earlier — 

(i)  The  month  before  the  first  month  in 
which  the  annuitant's  impainnent(8]  no 
longer  exists  or  is  not  medically 
disabling;  or 

(2)  The  last  day  of  the  fifteenth  month 
following  the  end  of  the  annuitant's  trial 
work  period. 

(c)  When  the  annuitant  is  not  entitled 
to  a  reentitlement  period.  The  annuitant 
is  not  entitled  to  a  reentitlement  period 
if— 

(1)  He  or  she  is  not  entitled  to  a  trial 
work  period:  or 

(2)  His  or  her  disability  ended  before 
the  annuitant  completed  nine  months  of 
trial  woric  in  that  period  in  which  he  or 
she  was  disabled. 

Subpert  O— Continuing  or  Stopping 
DIaabMty  Due  to  Subttantiai  Gainful 
Actlvlly  or  Medical  linprovenMnt 


(220.178 

let 


to  notify  the 


If  the  annuitant  is  entitled  to  a 
disability  annuity  because  he  or  she  is 
disabled  for  any  regular  employment, 
the  annuitant  should  promptly  tell  the 
Board  if— 

(a)  His  or  her  impairment(8)  improves; 

(b)  He  or  she  returns  to  work; 

(c)  He  or  she  increases  the  amount  of 
woiicor 

(d)  His  or  her  earnings  increase. 

|220i176   WhendtaabMyeontinuMor 


There  is  a  statutory  requirement  that, 
if  an  annuitant  is  entitied  to  a  disability 
annuity,  the  annuitant's  continued 
entitlement  to  such  an  annuity  must  be 
reviewed  periodically  until  the 
employee  or  child  annuitant  reaches  age 
65  and  the  widowe(er]  annuitant 
reaches  age  60.  When  the  annuitant  is 


entitled  to  a  disability  annuity  as  a 
disabled  employee,  disabled  widow(er) 
or  as  a  person  disabled  since  childhood, 
there  are  a  number  of  factors  to  be 
considered  in  deciding  whether  his  or 
her  disability  continues.  The  Board  must 
first  consider  whether  the  annuitant  has 
worked  and,  by  doing  so,  demonstrated 
the  ability  to  engage  in  substantial 
gainful  activity.  If  so,  the  disability  will 
end.  If  the  annuitant  has  not 
demonstrated  the  ability  to  engage  in 
substantial  gainful  activity,  then  the 
Board  must  determine  if  there  has  been 
any  medical  improvement  in  the 
annuitant's  impairment(s]  and,  if  so, 
whether  this  medical  improvement  is 
related  to  the  annuitant's  ability  to 
work.  If  an  impainnent(8}  has  not 
medically  improved,  the  Board  must 
consider  whether  cme  or  more  of  the 
exceptions  to  medical  improvement 
applies.  If  medical  fanprovement  related 
to  ability  to  work  has  not  occurred  and 
no  exception  applies,  the  disability  will 
continue.  Even  where  medical 
improvement  related  to  ability  to  work 
has  occurred  or  an  exception  applies 
(see  §  220.179  for  exceptions),  in  most 
cases  the  Board  must  also  show  that  the 
annuitant  is  ciurently  able  to  engage  in 
substantial  gainful  activity  before  it  can 
find  that  the  annuitant  is  no  longer 
disabled.  j 

922ai77   Terms  and  definitions. 

There  are  several  terms  and 
definitions  which  are  important  to  know 
in  order  to  imderstand  how  the  Board 
reviews  whether  a  disability  for*any 
regular  employment  continues: 

(a)  Medical  improvement.  Medical 
improvement  is  any  decrease  in  the 
medical  severity  of  an  impainnent(8) 
which  was  present  at  the  time  of  the 
most  recent  favorable  medical  decision 
that  the  aimuitant  was  disabled  or 
continued  to  be  disabled.  A 
determination  that  there  has  been  a 
decrease  in  medical  severity  must  be 
based  on  a  comparison  of  prior  and 
current  medical  evidence  showing 
changes  (improvement)  in  the 
symptoms,  signs  or  laboratory  findings 
associated  with  the  impainnent(8). 

Example  1:  The  claimant  waa  awarded  a 
disability  annuity  due  to  a  herniated  disc.  At 
the  time  of  the  Board's  prior  decision  granting 
the  claimant  an  annuity  he  had  had  a 
laminectomy.  Pottopsratively,  a  myelogram 
still  shows  evidence  of  a  persistent  deficit  in 
his  lumbar  spine.  He  had  pain  in  his  back, 
and  pain  and  a  bumiog  sensation  in  his  right 
foot  and  leg.  There  were  no  muscle  weakness 
or  neurological  chants  and  a  modest 
decrease  in  motion  in  his  t>ack  and  leg.  When 
the  Board  reviewed  the  annuitant's  claim  to 
determine  whether  hJs  disability  should  be 
continued,  his  treating  physician  reported 
that  he  had  seen  the  annuitant  regularly 


every  2  to  3  months  for  the  past  2  years.  No 
further  myelograms  had  been  done, 
complaints  of  pain  in  the  Ikack  and  right  leg 
continued  especially  on  sitting  or  standing  for 
more  than  a  short  period  of  time.  The 
annuitant's  doctor  further  reported  a 
moderately  decreased  range  of  motion  in  the 
annuitant's  back  and  right  leg,  but  again  no 
muscle  atrophy  or  neurological  changes  were 
reported.  Medical  improvement  has  not 
occurred  because  there  has  been  no  decrease 
in  the  severity  of  the  annuitant's  back 
impairment  as  shown  by  ohanges  in 
symptoms,  signs  or  laboratory  findings. 

Example  2:  The  claimant  was  awarded  a 
disability  annuity  due  to  a  rheumatoid 
arthritis.  At  the  time,  laboratory  findings 
were  positive  for  this  impairment.  The 
claimant's  doctor  reported  persistent  swelling 
and  tenderness  of  the  claimant's  fingers  and 
wrists  and  that  he  complained  of  joint  pain. 
Current  medical  evidence  shows  that  while 
laboratory  tests  are  still  positive  for 
rheumatoid  arthritis,  the  annuitant's 
impairment  has  responded  favorably  to 
therapy  so  that  for  the  last  year  his  fingers 
and  wrists  have  not  been  significantly 
swollen  or  painful.  Medicsl  improvement  has 
occurred  because  there  has  been  a  decrease 
in  the  severity  of  the  annuitant's  impairment 
as  documented  by  the  current  symptoms  and 
signs  reported  by  his  physician.  Although  the 
annuitant's  impairment  is  subject  to 
temporary  remission  and  exacerbations,  the 
improvement  that  has  occurred  has  been 
sustained  long  enough  to  permit  a  finding  of 
medical  improvement.  The  Board  would  then 
determine  if  this  medical  improvement  is 
related  to  the  aimuitant's  ability  to  work. 

(b)  Medical  improvement  not  related 
to  ability  to  do  woH(.  Medical 
improvement  is  not  related  to  the 
annuitant's  ability  to  work  if  there  has 
been  a  decrease  in  the  severity  of  the 
impairment(s]  (as  defined  in  paragraph 
(a)  of  this  section)  present  at  the  time  of 
the  most  recent  favorable  medical 
decision,  but  no  increase  in  that 
annuitant's  functional  capacity  to  do 
basic  work  activities  as  defined  in 
paragraph  (d)  of  this  section.  If  there  has 
been  any  medical  impnovement  in  an 
annuitant's  impainnent(s],  but  it  is  not 
related  to  the  annuitant's  ability  to  do 
work  and  none  of  the  exceptions 
applies,  the  annuity  will  be  continued. 

Example:  An  annuitant  was  65  inches  tall 
and  weighed  246  poimds  St  the  time  his 
disability  was  established.  He  had  venous 
insufficiency  and  persistent  edema  in  his 
legs.  At  the  time,  die  annuitant's  ability  to  do 
basic  work  activities  was  affected  because  he 
was  able  to  sit  for  6  hours,  but  was  able  to 
stand  or  walk  only  occasionally.  At  the  time 
of  the  Board's  continuing  disability  review, 
the  aimuitant  had  undergone  a  vein  stripping 
operation.  He  now  weighed  220  pounds  and 
had  intermittent  edema.  He  is  still  able  to  sit 
for  6  hours  at  a  time  and  to  stand  or  walk 
only  occassionally  although  he  reports  less 
discomfort  on  walking.  Kfedical  improvement 
has  occurred  because  there  has  been  a 
decrease  in  the  severity  of  the  existing 
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impairment  as  shown  by  his  weight  loss  and 
the  improvement  in  his  edema.  This  medical 
improvement  is  not  related  to  his  ability  to 
work,  however,  because  his  functional 
capacity  to  do  basic  work  activities  (i.e.,  the 
ability  to  sit,  stand  and  walk)  has  not 
increased. 

(c)  Medical  improvement  that  is 
related  to  ability  to  do  work.  Medical 
improvement  is  related  to  an  annuitant's 
ability  to  work  if  there  has  been  a 
decrease  in  the  severity  (as  defined  in 
paragraph  (a)  of  this  section]  of  the 
impairment(s)  present  at  the  time  of  the 
most  recent  favorable  medical  decision 
and  an  increase  in  the  annuitant's 
functional  capacity  to  do  basic  work 
activities  as  discussed  in  paragraph  (d) 
of  this  section.  A  determination  that 
medical  improvement  related  to  an 
annuitant's  ability  to  do  work  has 
occurred  does  not,  necessarily,  mean 
that  such  annuitant's  disability  will  be 
found  to  have  ended  unless  it  is  also 
shown  that  the  annuitant  is  currenUy 
able  to  engage  in  substantial  gainful 
activity  as  discussed  in  paragraph  (e)  of 
this  section. 

Example  1:  The  armuitant  has  a  back 
impairment  and  has  had  a  laminectomy  to 
relieve  the  nerve  root  impingement  and 
weakness  in  his  left  leg.  At  the  time  of  the 
Board's  prior  decision,  basic  work  activities 
were  affected  because  he  was  able  to  stand 
less  than  6  hours,  and  sit  no  more  than  Vi 
hour  at  a  time.  The  aimuitant  had  a 
successful  fusion  operation  on  his  back  about 
1  year  before  the  Board's  review  of  his 
entitlement. 

At  the  time  of  the  Board's  review,  the 
weakness  in  his  leg  decreased.  The 
annuitant's  functional  capacity  to  perform 
basic  work  activities  now  is  unimpaired 
because  he  now  has  no  limitation  on  his 
ability  to  sit,  walk,  or  stand.  Medical 
improvement  has  occurred  because  there  has 
been  a  decrease  in  the  severity  of  his 
impairment  as  demonstrated  by  the 
decreased  weakness  in  his  leg.  This  medical 
improvement  is  related  to  his  ability  to  work 
because  there  has  been  also  an  increase  in 
his  functional  capacity  to  perform  basic  work 
activities  (or  residual  fimctional  capacity)  as 
shown  by  the  absence  of  limitation  on  his 
ability  to  sit  walk,  or  stand.  Whether  or  not 
his  disability  is  found  to  have  ended, 
however,  will  depend  on  the  Board's 
determination  as  to  whether  he  can  currently 
engage  in  substantial  gainful  actitity. 

Example  2:  The  annuitant  was  injured  in  an 
automobile  accident  receiving  a  compound 
fracture  to  his  right  femur  and  a  fractured 
pelvis.  When  he  applied  for  disabihty  annuity 
10  months  after  the  accident  his  doctor 
reported  that  neither  fracture  had  yet 
achieved  solid  union  based  on  his  clinical 
examination.  X-rays  supported  this  finding. 
The  annuitant's  doctor  estimated  that  solid 
union  and  a  subsequent  return  to  full  weight 
bearing  would  not  occur  for  at  least  3  months. 
At  the  time  of  the  Board's  reviw  6  months 
later,  solid  union  had  occiured  and  the 
annuitant  had  been  returned  to  full  weight- 


bearing  for  over  a  month.  His  doctor  reported 
this  and  the  fact  that  his  prior  fracture  no 
longer  placed  any  limitatien  oh  his  ability  to 
walk,  stand,  and  lift,  and,  that  in  fact  he 
could  return  to  full-time  work  if  he  so  desired. 

Medical  improvement  has  occurred 
because  there  has  been  a  decrease  in  the 
severity  of  the  annuitant's  impairments  as 
shown  by  x-ray  and  clinical  evidence  of  solid 
union  and  his  return  to  full  weight-bearing. 
This  medical  improvement  is  related  to  his 
ability  to  work  because  he  no  longer  meets 
the  same  listed  impairment  in  Appendix  1  of 
this  part  (see  S  220.178(c)(1)).  Whether  or  not 
the  annuitant's  disability  is  found  to  have 
ended  will  depend  on  the  Board's 
determination  as  to  whether  he  can  currently 
engage  in  substantial  gainhil  activity. 

(d)  Functional  capacity  to  do  basic 
work  activities.  (1)  Under  the  law, 
disability  is  defined,  in  part  as  the 
inability  to  do  any  regular  employment 
by  reason  of  a  physical  or  mental 
impainnent(8).  "Regular  employment"  is 
defined  in  this  part  as  "substantial 
gainful  activity."  In  detenuiaing  whether 
the  annuitant  is  disabled  under  the  law, 
the  Board  will  measure,  therefore,  how 
and  to  what  extent  the  annuitant's 
impainnent(s)  has  affected  his  or  her 
ability  to  do  work.  The  Board  does  this 
by  looking  at  how  the  annuitant's 
functional  capacity  for  doing  basic  work 
activities  has  been  affected.  Basic  work 
activities  means  the  abilities  and 
aptitudes  necessary  to  do  most  jobs. 
Included  are  exertional  abilities  such  as 
walking,  standing,  pushing,  pulling, 
reaching  and  carrying,  and 
nonexertional  abilities  and  aptitudes 
such  as  seeing,  hearing,  speaking, 
remembering,  using  judgment,  dealing 
with  changes  in  a  work  setting  and 
dealing  with  both  supervisors  and 
fellow  workers.  The  annuitant  who  has 
no  impainnent(8]  would  be  able  to  do  all 
basic  work  activities  at  normal  levels; 
he  or  she  would  have  an  unlimited 
functional  capacity  to  do  basic  work 
activities.  Depending  on  its  natiu«  and 
severity,  an  impairment(s)  will  result  in 
some  liiaiitation  to  the  functional 
capacity  to  do  one  or  more  of  these 
basic  work  activities.  Diabetes,  for 
example,  can  result  in  circulatory 
problems  which  could  limit  the  length  of 
time  the  annuitant  could  stand  or  walk 
and  can  result  in  damage  to  his  or  her 
eyes  as  well,  so  that  the  annuitant  also 
has  limited  vision.  What  the  annuitant 
can  still  do,  despite  his  or  her 
impairment(8),  is  called  his  or  her 
residual  functional  capacity.  How  the 
residual  functional  capacity  is  assessed 
is  discussed  in  more  detail  in  S  220.120. 
Unless  an  impairment  is  so  severe  that  it 
is  deemed  to  prevent  the  annuitant  from 
doing  substantial  gainful  activity  (i.e., 
the  impairment(s))  meets  or  equals  the 
severity  of  a  listed  impairment  in 


Appendix  1  of  this  part),  it  is  this 
residual  functional  capacity  that  is  used 
to  determine  whether  the  annuitant  can 
still  do  his  or  her  past  work  or,  in 
conjunction  with  his  or  her  age, 
education  and  work  experience,  do  any 
other  work. 

(2)  A  decrease  in  Uie  severity  of  an 
impairment  as  measured  by  changes 
(improvement)  in  symptoms,  signs  or 
laboratory  findings  can.  if  great  enough, 
result  in  an  increase  in  the  functional 
capacity  to  do  work  activities.  Vascular 
surgery  (e.g.,  femaropopliteal  bypass) 
may  sometimes  reduce  the  severity  of 
the  circulatory  complications  of  diabetes 
so  that  better  circulation  results  and  the 
aimuitant  can  stand  or  walk  for  longer 
periods.  When  new  evidence  showing  a 
change  in  medical  findings  establishes 
that  both  medical  improvement  has 
occurred  and  the  annuitant's  functional 
capacity  to  perform  basic  work 
activities,  or  residual  functional 
capacity,  has  increased,  the  Board  will 
find  that  medical  improvement  which  is 
related  to  the  annuitant's  ability  to  do 
work  has  occurred.  A  residual 
functional  capacity  assessment  is  also 
used  to  determine  whether  an  annuitant 
can  engage  in  substantial  gainful 
activity  and.  thus,  whether  he  or  she 
continues  to  be  disabled  (see  paragraph 
(e)  of  this  section). 

(3)  Many  impairment-related  factors 
must  be  considered  in  assessing  an 
annuitant's  functional  capacity  for  basic 
work  activities.  Age  is  one  key  factor. 
Medical  literatiire  shows  that  there  is  a 
gradual  decrease  in  organ  function  with 
age;  that  major  losses  and  deficits 
become  irreversible  over  time  and  that 
maximum  exercise  i}erformance 
diminishes  witii  age.  Otiier  changes 
related  to  sustained  periods  of  inactivity 
and  the  aging  process  include  muscle 
atrophy,  degenerative  joint  changes, 
decrease  in  range  of  motion,  and 
changes  in  the  cardiac  and  respiratory 
systems  which  limit  the  exertional 
range. 

(4)  Shidies  has  also  shown  that  the 
longer  the  aimuitant  is  away  from  the 
workplace  and  is  inactive,  the  more 
difficult  it  becomes  to  return  to  ongoing 
gainful  employment  In  addition,  a 
gradual  change  occiu^  in  most  jobs  so 
that  after  about  15  years,  it  is  no  longer 
realistic  to  expect  that  skills  and 
abilities  acquired  in  these  jobs  will 
continue  to  apply  to  the  current 
workplace.  Thus,  if  the  annuitant  is  age 
SO  or  over  and  has  been  receiving  a 
disability  annuity  for  a  considerable 
period  of  time,  the  Board  will  consider 
this  factor  along  with  his  or  her  age  in 
assessing  the  residual  functional 
capacity.  This  will  ensure  that  the 
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disadvantages  resultmg  from  inactivity 
and  ibe  aging  process  during  a  longer 
period  of  disability  will  be  considered. 
In  some  instances  where  available 
evidence  does  not  resolve  what  the 
annuitant  can  or  cannot  do  on  a 
sustained  basis,  the  Board  may  i»ovide 
special  work  evaluations  or  other 
appropriate  testing. 

(e)  Ability  to  engase  in  subatantial 
gainfiil  activity.  In  most  instances,  the 
Board  must  show  that  the  annuitant  is 
able  to  engage  in  substantial  gainful 
activity  before  stopping  his  or  her 
annuity.  When  doing  this,  the  Board  will 
consider  all  of  the  annuitant's  current 
impainnents  not  just  that  impairment(s) 
present  at  the  time  of  the  most  recent 
favorable  determination.  If  the  Board 
cannot  determine  that  the  annuitant  is 
still  disabled  based  on  medical 
considerations  alone  (as  discussed  in 
SS  220.110  through  22ail5).  it  will  use 
the  new  symptoms,  signs  and  laboratory 
findhigs  to  make  an  objective 
assessment  of  functional  capacity  to  do 
basic  work  activities  (or  residual 
functional  capacity]  and  will  consider 
vocational  factors.  See  IS  22ai20 
through  220.134. 

(f)  Evidence  and  basis  for  the  Board's 
decision,  the  Board's  decisions  under 
this  section  will  be  made  on  a  neutral 
basis  without  any  initial  inference  as  to 
the  presence  or  absence  of  disability 
being  (kawn  from  the  fact  that  the 
annuitant  had  previously  been 
determined  to  be  disabled.  The  Board 
will  consider  all  of  the  evidence  the 
annuitant  submits.  An  annuitant  must 
give  the  Board  reports  from  his  or  her 
physician,  psychologist,  or  others  who 
have  treated  or  evaluated  him  or  her,  as 
well  as  any  other  evidence  that  will  help 
the  Board  determine  if  he  or  she  is  still 
disabled  (see  8  220.45).  The  annuitant 
must  have  a  good  reason  for  not  giving 
the  Board  this  information  or  the  Board 
may  find  that  his  or  her  disability  has 
ended  (see  t  220.178(b)(2)).  If  the  Board 
asks  the  annuitant,  he  or  she  must 
contact  his  or  her  medical  sources  to 
help  the  Board  get  the  medical  reports. 
The  Board  will  make  every  reasonable 
effort  to  help  the  annuitant  in  getting 
medical  reports  when  he  or  she  gives  the 
Board  permission  to  request  them  from 
his  or  her  physician,  psychologist  or 
other  medical  sources.  Every  reasonable 
effort  means  that  the  Board  will  make 
an  initial  request  and.  after  20  days,  one 
foUowup  request  to  the  aimuitant 
medical  source  to  obtain  the  medical 
evidence  necessary  to  make  a 
determination  before  the  Board 
evaluates  medical  evidmce  obtained 
from  another  source  on  a  consultative 
basis.  The  aaadical  source  will  have  10 


days  from  the  foUowup  to  reply  (unless 
experience  indicates  diat  a  longer 
period  is  advisable  In  a  particular  case). 
In  some  instances  the  Board  may  order 
a  consultative  examination  while 
awaiting  receipt  of  medical  source 
evidence.  Before  deciding  that  an 
annuitant's  disabilily  had  ended,  the 
Board  will  develop  a  complete  medical 
history  covering  at  least  the  preceding 
12  months  (See  S  220.45(b)].  A 
consultative  examination  may  be 
purchased  when  the  Board  needs 
additional  evidence  to  determine 
whether  or  not  an  annuitant's  disability 
continues.  As  a  result,  the  Board  may 
ask  the  annuitant,  i^on  the  Board 
request  and  reasonable  notice,  to 
undergo  considtative  examinations  and 
tests  to  help  the  Board  determine  if  the 
annuitant  is  still  disabled  (see  9  220.50). 
The  Board  will  decide  whether  or  not  to 
purchase  a  consultative  examination  in 
accordance  with  the  standards  in 
SS  220.53  through  220.54. 

(g)  Point  of  comparison.  For  purposes 
of  determining  whether  medical 
improvement  has  occurred,  the  Board 
will  compare  the  current  medical 
severity  of  that  impairment(8],  which 
was  present  at  the  time  of  the  most 
recent  favorable  medical  decision  that 
the  annuitant  was  disabled  or  continued 
to  be  disabled,  to  the  medical  severity  of 
that  impainnent(8]  at  diat  time.  If 
medical  improvement  has  occurred,  the 
Board  will  compare  the  annuitant's 
current  functional  capacity  to  do  basic 
work  activities  (i.e.,  his  or  her  residual 
functional  capacity]  based  on  this 
previously  existing  impairment(s)  with 
the  annuitant's  prior  residual  functional 
capacity  in  order  to  determine  whether 
the  medical  improvement  is  related  to 
his  or  her  ability  to  do  work.  The  most 
recent  favorable  medical  decision  is  the 
latest  decision  involving  a  consideration 
of  the  medical  evidence  and  the  issue  of 
whether  the  annuitant  was  disabled  or 
continued  to  be  disabled  which  became 
final. 

9  220.17*    Detenntnlrig  medicai 
hnprovwiMnt  and  tta  relatlonehip  to  tlie 
annuilanf  •  aUHty  to  do  wortL 

(a)  General.  Paragraphs  (a),  (b),  and 
(c)  of  9  220.177  disouss  what  is  meant  by 
medical  improvement,  medical 
improvement  not  related  to  the  ability  to 
work  and  medical  Improvement  that  is 
related  to  the  ability  to  work.  How  the 
Board  will  arrive  at  the  decision  that 
medical  improvement  has  occurred  and 
its  relationship  to  the  abihty  to  do  work, 
is  discussed  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Determining  ^medical 
improvement  is  related  to  ability  to 
work.  If  there  is  a  decrease  in  inedical 


severity  as  shown  by  the  symptoms, 
signs  and  laboratory  findings,  the  Board 
then  must  determine  if  it  is  related  to  the 
annuitant's  ability  to  do  work.  In 
9  220.177(d]  the  relationship  between 
medical  severity  and  limitation  on 
functional  capacity  to  do  basic  work 
activities  (or  residual  functional 
capacity)  and  how  changes  in  medical 
severity  can  affect  the  annuitant's 
residual  functional  capacity  is 
explained  In  determining  whether 
medical  improvement  that  has  occurred 
is  related  to  the  annuitant's  ability  to  do 
work,  the  Board  will  assess  the 
annuitant's  residual  functional  capacity 
(in  accordance  with  9  220.177(d))  based 
on  the  current  severity  of  the 
impairment(8]  which  was  present  at  that 
annuitant's  last  favorable  medical 
decision.  The  annuitant's  new  residual 
functional  capacity  will  then  be 
compared  to  the  annuitant's  residual 
functional  capacity  at  the  time  of  the 
Board's  most  recent  favorable  medical 
decision.  Unless  an  increase  in  the 
current  residual  functional  capacity  is 
based  on  changes  in  the  signs, 
symptoms,  or  laboratoiy  findings,  any 
medical  improvement  that  has  occurred 
will  not  be  considered  to  be  related  to 
the  aimuitant's  ability  to  do  work. 

(c)  Additional  factors  and 
considerations.  The  Board  will  also 
apply  the  following  in  its  determinations 
of  medical  improvement  and  its 
relationship  to  the  annsitant's  abihty  to 
do  work: 

(1)  Previous  impairment  met  or 
equaled  listings.  If  the  Board's  most 
recent  favorable  decision  was  based  on 
the  fact  that  the  annuitant's 
impairment(8)  at  the  time  met  or  equaled 
the  severity  contemplated  by  the  Listing 
of  Impairments  in  Appendix  I  of  this 
Part,  an  assessment  of  his  or  her 
residual  functional  capacity  would  not 
have  been  made.  If  medical 
improvement  has  occurred  and  the 
severity  of  the  prior  impairment(s)  no 
longer  meets  or  equals  the  same  listing, 
the  Board  will  find  that  the  medical 
improvement  was  related  to  the 
annuitant's  ability  to  work.  Appendix  I 
of  this  Part  describes  impainnents 
which,  if  severe  enough,  affect  the 
annuitant's  abihty  to  work.  If  the  Listing 
level  of  severity  is  met  or  equaled,  the 
annuitant  is  deemed,  in  the  absence  of 
evidence  to  the  contrary,  to  be  unable  to 
engage  in  substantial  gainful  activity.  If 
there  has  been  medical  improvement  to 
the  degree  that  the  requirement  of  the 
listing  is  no  longer  met  or  equaled,  then 
the  medical  improvement  is  related  to 
the  annuitant's  ability  to  work.  The 
Board  must,  of  course,  also  establish 
that  the  annuitant  can  currently  engage 
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in  gainful  activity  before  finding  that  his 
or  her  disabiUty  has  ended. 

(2)  Prior  residual  functional  capacity 
assessment  made.  "The  residual 
functional  capacity  assessment  used  in 
making  the  most  recent  favorable 
medical  decision  will  be  compared  to 
the  residual  functional  capacity 
assessment  based  on  current  evidence 
in  order  to  determine  if  an  annuitant's 
functional  capacity  for  basic  work 
activities  has  increased.  Iliere  will  be 
no  attempt  made  to  reassess  the  prior 
residual  functional  capacity. 

(3)  Prior  residual  functional  capacity 
assessment  should  have  been  made,  but 
was  not  If  the  most  recent  favorable 
medical  decision  should  have  contained 
an  assessment  of  the  annuitant's 
residual  functional  capacity  (i.e..  his  or 
her  impairment(s)  did  not  meet  or  equal 
the  level  of  severity  contemplated  by  the 
Listing  of  Impairments  in  Appendix  I  of 
this  Part)  but  does  not,  either  because 
this  assessment  is  missing  from  the 
annuitant's  file  or  because  it  was  not 
done,  the  Board  will  reconstruct  the 
residual  functional  capacity.  This 
reconstructed  residual  functional 
capacity  will  accurately  and  objectively 
assess  die  annuitant's  functional 
capacity  to  do  basic  work  activities.  The 
Board  will  assign  the  maximum 
fimctional  capacity  consistent  with  an 
allowance. 

Example:  The  annuitant  was  previously 
found  to  be  disabled  on  the  basis  that  while 
his  impairment  did  not  meet  or  equal  a 
listing,  it  did  prevent  him  from  doing  his  past 
or  any  other  work.  The  prior  adjudicator  did 
not,  however,  include  a  residual  functional 
capacity  assessment  in  the  rationale  of  that 
decision  and  a  review  of  the  prior  evidence 
does  not  show  that  such  an  assessment  was 
ever  made.  If  a  decrease  in  medical  severity, 
i.e..  medical  improvement,  has  occurred,  the 
residual  functional  capacity  based  on  the 
current  level  of  severity  of  the  annuitant's 
impairment  will  have  to  be  compared  with 
his  residual  functional  capacity  based  on  its 
prior  severity  in  order  to  determine  if  the 
medical  improvement  is  related  to  his  ability 
to  do  work.  In  order  to  make  this  comparison, 
the  Board  will  review  the  prior  evidence  and 
make  en  objective  assessment  of  the 
annuitant's  residual  functional  capacity  at 
the  time  of  its  most  recent  favorable  medical 
det^-Tnination,  based  on  the  symptoms,  signs 
and  laboratory  findings  as  they  then  existed. 

(4)  Impairment  subject  to  temporary 
remission.  In  some  cases  the  evidence 
shows  that  the  annuitant's 
impairment(s]  are  subject  to  temporary 
remission.  In  assessing  whether  medical 
improvement  has  occiirred  in  annuitants 
with  this  type  of  impairment(8),  the 
Board  will  be  careful  to  consider  the 
longitudinal  history  of  the 
impairment(s),  including  the  occurrence 
of  prior  remission,  and  prospects  for 


future  worsenings.  Improvement  hi  such 
impairment(8)  that  is  only  temporary, 
i.e.,  less  than  1  year,  will  not  warrant  a 
finding  of  medical  improvement 

(5)  Prior  file  cannot  be  located.  If  the 
prior  file  cannot  be  located,  the  Board 
will  first  determine  whether  ^e 
annuitant  is  able  to  now  engage  in 
substcmtial  gainful  activity  based  on  all 
of  his  or  her  current  impairments.  (In 
this  way,  the  Board  will  be  able  to 
determine  that  his  or  her  disability 
continues  at  the  earliest  point  without 
addressing  the  often  lengthy  process  of 
reconstructing  prior  evidence.)  If  the 
aimuitant  cannot  engage  in  substantial 
gainful  activity  currenUy,  his  or  her 
disability  will  continue  unless  one  of  the 
second  group  of  exceptional  applies  (see 
9  220.179(b)). 

9220.179   Exceptions  to  medical 
impfovement 

(a)  First  group  of  exceptions  to 
medical  improvement.  "Hie  law  provides 
for  certain  limited  situations  when  the 
annuitant's  disability  can  be  found  to 
have  ended  even  though  medical 
improvement  has  not  occurred,  if  he  or 
she  can  engage  hi  substantial  gainful 
activity.  These  exceptions  to  medical 
improvement  are  intended  to  provide  a 
way  of  finding  that  the  annuitant  is  no 
longer  disabled  in  those  limited 
situations  where,  even  though  there  has 
been  no  decrease  in  severity  of  the 
impairment(s),  evidence  shows  that  the 
annuitant  should  no  longer  be 
considered  disabled  or  never  should 
have  been  considered  disabled,  ff  one  of 
these  exceptions  appUes,  the  Board  must 
also  show  that  taldng  all  of  the 
annuitant's  current  impairment(s]  into 
account  not  just  those  that  existed  at 
the  time  of  the  Board's  most  recent 
favorable  medical  decision,  the 
annuitant  is  now  able  to  engage  in 
substantial  gainful  activity  before  his  or 
her  disability  can  be  found  to  have 
ended.  As  part  of  the  review  process, 
the  annuitant  will  be  asked  about  any 
medical  or  vocational  therapy  that  he  or 
she  has  received  or  is  receiving.  Those 
answers  and  the  evidence  gathered  as  a 
result  as  well  as  all  other  evidence,  will 
serve  as  the  basis  for  the  finding  that  an 
exception  appUes. 

(1)  Substantial  evidence  shows  that 
the  annuitant  is  the  beneficiary  of 
advances  in  medical  or  vocational 
therapy  or  technology  (related  to  his  or 
her  ability  to  work).  Advances  in 
medical  or  vocational  therapy  or 
technology  are  improvements  in 
treatment  or  rehabilitative  methods 
which  have  increased  the  annuitant's 
abihty  to  do  basic  work  activities.  The 
Board  will  apply  this  exception  when 
substantial  evidence  shows  that  the 


annuitant  has  been  the  beneficiary  of 
services  which  reflect  these  advances 
and  they  have  favorably  affected  the 
severity  of  his  or  her  impairment(8)  or 
ability  to  do  basic  work  activities.  This 
decision  will  be  based  on  new  medical 
evidence  and  a  new  residual  functional 
capacity  assessment  In  many  instances, 
an  advanced  medical  therapy  or 
technology  will  result  in  a  decrease  in 
severity  as  shown  by  symptoms,  signs 
and  laboratory  findings  which  will  meet 
the  definition  of  medical  improvement 
This  exception  will,  therefore,  see  very 
limited  application. 

(2)  Substantial  evidence  shows  that 
the  annuitant  has  undergone  vocational 
therapy  (related  to  his  or  her  ability  to 
work).  Vocational  therapy  (related  to 
the  annuitant's  ability  to  work)  may 
include,  but  is  not  limited  to,  additional 
education,  training,  or  work  experience 
that  improves  his  or  her  abihty  to  meet 
the  vocational  requirements  of  more 
jobs.  This  decision  will  be  based  on 
substantial  evidence  which  includes 
new  medical  evidence  and  a  new 
residual  functional  capacity  assessment 
If,  at  the  time  of  the  Board's  review  the 
annuitant  has  not  completed  vocational 
therapy  which  could  affect  the 
continuance  of  his  or  her  disability,  the 
Board  will  review  such  annuitant's 
claim  upon  completion  of  the  therapy. 

Example  1:  The  annuitant  was  found  to  be 
disabled  because  the  limitations  imposed  on 
him  by  his  impainnent(s)  allowed  him  to  only 
do  work  that  was  at  a  sedentary  level  of 
exertion.  The  annuitant's  prior  work 
experience  was  work  that  required  a  medium 
level  of  exertion  with  no  acquired  skills  that 
could  be  transferred  to  sedentary  work.  His 
age.  education,  and  past  work  experience  at 
the  time  did  not  qualify  him  for  work  that 
was  below  this  medium  level  of  exertion.  The 
annuitant  enrolled  in  and  completed  a 
specialized  training  course  which  qualifies 
him  for  a  job  in  data  processing  as  a 
computer  programmer  in  the  period  since  he 
was  awarded  a  disability  annuity.  On  review 
of  his  claim,  curr>  it  evidence  shows  that 
there  is  no  medical  improvement  and  that  he 
can  still  do  only  sedentary  work.  As  the  work 
of  a  computer  programmer  is  sedentary  in 
nature,  he  is  now  able  to  engage  in 
substantial  gainful  activity  when  his  new 
skills  are  considered. 

Example  2:  The  annuitant  was  previously 
entitled  to  a  disability  annuity  because  the 
medical  evidence  and  assessment  of  his 
residual  functional  capacity  showed  he  could 
only  do  light  work.  His  prior  work  was 
considered  to  be  of  a  heavy  exertional  level 
with  no  acquired  skills  that  could  be 
transferred  to  light  work.  His  age,  education, 
and  past  work  experience  did  not  qualify  him 
for  work  that  was  below  the  heavy  level  of 
exertion.  The  current  evidence  and  residual 
functional  capacity  show  there  has  been  no 
medical  improvement  and  that  he  can  still  do 
only  light  work.  Since  he  was  originally 
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entitted  to  ■  diMbibty  annnity,  hi*  vocitioiial 
nhcbilitatkn  agncy  enrolled  him  in  and  he 
•QCoeMfully  completed  a  trade  ichool  courae 
■o  that  ha  U  now  qualified  to  do  small 
appliance  repair.  Thla  work  it  light  in  nature, 
■o  when  hie  new  ikilla  are  considered,  he  is 
now  able  to  engage  in  substantial  gainful 
activity  even  thouigfa  there  has  been  no 
change  in  his  residual  functional  capacity. 

(3)  Subatantial  evidence  shows  that 
based  on  new  or  Improved  diagnostic  or 
evaluative  techniques  the  annuitant's 
impairmentfs)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic  or 
evaluative  techniques  have  given,  and 
will  continue  to  give,  rise  to  improved 
methods  for  measuring  and  documenting 
the  effect  of  various  impainnents  on  the 
ability  to  do  work.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  the  annuitant's 
impairment(s)  is  not  as  severe  as  was 
determined  at  the  time  of  the  Board's 
most  recent  favorable  medical  decision, 
such  evidence  may  serve  as  a  basis  for 
finding  that  the  annuitant  can  engage  in 
substantial  gainful  activity  and  is  no 
longer  disabled.  In  order  to  be  used 
under  this  exception,  however,  the  new 
or  improved  techniques  must  have 
become  generally  available  after  the 
date  of  the  Botud's  most  recent 
favorable  medical  decision. 

(i)  How  the  Board  will  determine 
which  methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  the  Board's  attention  by 
several  methods.  In  reviewing  cases,  the 
Board  often  becomes  aware  of  new 
techniques  when  their  results  are 
presented  as  evidence.  Such  techniques 
and  evaluations  are  also  discussed  and 
acknowledged  in  medical  literature  by 
medical  professional  groups  and  other 
governmental  entities.  Through  these 
sources,  the  Board  develops  listings  of 
new  techniques  and  when  they  become 
generally  available. 

(ii)  How  the  annuitant  will  knov 
which  methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  The  Board  will  let 
annuitants  know  which  methods  it 
considers  to  be  new  or  improved 
techniques  and  when  they  become 
available.  Some  of  the  future  changes  in 
the  Listing  of  Impainnents  in  Appendix 
1  of  this  part  will  be  based  on  new  or 
improved  diagnostic  or  evaluative 
tedmiques.  Such  listings  changes  will 
clearly  state  this  fact  as  they  are 
publii^ed  as  Notices  of  Proposed 
Rulemaking  and  the  new  or  improved 
techniquM  will  be  considered  generally 


available  as  of  the  date  of  the  final 
publication  of  that  particular  listing  in 
the  Federal  Registei. 

Example:  The  electrocardiographic 
exercise  test  has  replaced  the  Master's  2-Btep 
test  as  a  measurement  of  heart  function  since 
the  time  of  the  annuitant's  last  favorable 
medical  decision.  Cuilent  evidence  shows 
that  the  annuitant's  impairment  which  was 
previously  evaluated  based  on  the  Master's 
2-step  test  is  not  now  as  disabling  as  was 
previously  thought.  If,  taking  all  his  current 
impainnents  into  account,  the  annuitant  is 
now  able  to  engage  in  substantial  gainful 
activity,  this  exceptioa  would  be  used  to  find 
that  he  is  no  longer  disabled  even  if  medical 
improvement  has  not  ocoured. 

(4)  Substantial  evidence  demonstrates 
that  any  prior  disability  decision  was  in 
error.  "The  Board  will  apply  the 
exception  to  medical  improvement 
based  on  error  if  substantial  evidence 
(which  may  be  evidence  on  the  record  at 
the  time  any  prior  determination  of  the 
entiUement  to  an  annuity  based  on 
disability  was  made,  or  newly  obtained 
evidence  which  relates  to  that 
determination)  demonstrates  that  a  prior 
determination  was  in  error.  A  prior 
determination  will  be  found  in  error 
only  if: 

(i)  Substantial  evidence  shows  on  its 
face  that  the  ducision  in  question  should 
not  have  been  made  [e.g.,  the  evidence 
in  file  such  as  pulmonary  function  study 
values  was  misread  or  an  adjudicative 
standard  such  as  a  listing  in  Appendix  1 
of  this  part  or  a  medical/vocational  rule 
in  Appendix  2  of  this  part  was 
misapplied). 

Example  1:  The  annuitant  was  granted  a 
disability  annuity  when  it  was  determined 
that  his  epilepsy  met  Listing  11.02.  This  listing 
calls  for  a  finding  of  major  motor  seizures 
more  frequently  than  once  a  month  as 
documented  by  EEC  evidence  and  by  a 
detailed  description  of  a  typical  seizure 
pattern.  A  history  of  either  diurnal  episodes 
or  noctimial  episodes  with  residuals 
interfering  with  daily  activities  is  also 
required.  On  review,  it  is  found  that  a  history 
of  the  frequency  of  his  seizures  showed  that 
they  occurred  only  once  or  twice  a  year.  The 
prior  decision  would  be  found  to  be  in  error, 
and  whether  the  annuitant  was  still 
considered  to  be  disabled  would  be  based  on 
whether  he  could  cuirently  engage  in 
substantial  gainful  activity. 

Example  2:  The  annuitant's  prior  award  of 
a  disability  annuity  was  based  on  vocational 
rule  201.14  in  Appendix  2  of  this  part.  This 
nile  applies  to  a  person  age  50-54  who  has  at 
least  a  high  school  education,  whose  previous 
work  was  entirely  at  semiskilled  level,  and 
who  can  do  only  sedentary  work.  On  review 
it  is  found  that  at  the  time  of  the  prior 
determination  the  annuitant  was  actually 
only  age  46  and  vocational  rule  201.21  should 
have  been  used.  This  rule  would  have  called 
for  a  denial  of  his  clcim  and  the  prior 
decision  is  found  to  have  been  in  error. 
Continuation  of  his  dUability  would  depend 


on  a  finding  of  his  current  inabiUty  to  engage 
in  substantial  gainful  activity. 

(ii)  At  the  time  of  the  prior  evaluation, 
required  and  material  evidence  of  the 
severity  of  the  annuitant's  impairment(s) 
was  missing.  That  evidence  becomes 
available  upon  review,  and  substantial 
evidence  demonstrates  that  had  such 
evidence  been  present  at  the  time  of  the 
prior  determination,  disability  would  not 
have  been  found. 

Example:  The  annuitant  was  found 
disabled  on  the  basis  of  chronic  obstructive 
pulmonary  disease.  The  severity  of  his 
impairment  was  documented  primarily  by 
pulmonary  function  testing  results.  The 
evidence  showed  that  he  could  do  only  light 
work.  Spirometric  tracings  of  this  tesling, 
although  required,  were  not  obtained, 
however.  On  review,  the  original  report  is 
resubmitted  by  the  consultative  examining 
physician  along  with  the  corresponding 
spirometric  tracings.  A  review  of  the  tracings 
shows  that  the  test  was  invalid.  Current 
pulmonary  function  testing  supported  by 
spirometric  tracings  reveals  that  the 
annuitant's  impairment  does  not  limit  his 
ability  to  perform  basic  work  activities  in  any 
way.  Error  is  found  based  on  the  fact  that 
required  material  evidence,  which  was 
originally  missing,  now  becomes  available 
and  shows  that  if  it  had  been  available  at  the 
time  of  the  prior  determination,  disability 
would  not  have  been  found. 

(iii)  Substantial  evidence  which  is 
new  evidence  relating  to  the  prior 
determination  (of  allowance  or 
continuance)  refutes  the  conclusions 
that  were  based  upon  the  prior  evidence 
(e.g.,  a  tumor  thought  to  be  malignant 
was  later  shown  to  have  actually  been 
benign).  Substantial  evidence  must 
show  that  had  the  new  evidence  (which 
relates  to  the  prior  determination)  been 
considered  at  the  time  of  the  prior 
decision,  the  disability  would  not  have 
been  allowed  or  continued.  A 
substitution  of  current  judgment  for  that 
used  in  the  prior  favorable  decision  will 
not  be  the  basis  for  applying  this 
exception. 

Example:  The  annuitant  was  previously 
found  entitled  to  a  disability  annuity  on  the 
basis  of  diabetes  mellitus  which  the  prior 
adjudicator  believed  was  equivalent  to  the 
level  of  severity  contemplated  in  the  Listing 
of  Impairments.  The  prior  record  shows  that 
the  annuitant  has  "brittle"  diabetes  for  which 
he  was  taking  insulin.  The  annuitant's  urine 
was  3+  for  sugar,  and  he  alleged  occasional 
hypoglycemic  attacks  caused  by  exertion.  His 
doctor  felt  the  diabetes  was  never  really 
controlled  because  he  was  not  following  his 
diet  or  taking  his  medication  regularly.  On 
review,  symptoms,  signs  and  laboratory 
fmdings  are  imchanged.  The  current 
adjudicator  feels,  however,  that  the 
annuitant's  impairment  clearly  does  not  equal 
the  severity  contemplated  by  the  listings. 
Error  cannot  be  found  because  it  would 
represent  a  substitution  of  current  judgment 
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for  that  of  the  prior  ad)udicator  that  the 
annuitant's  impairment  equaled  a  listing.  The 
exception  for  error  will  not  be  applied 
retroactively  under  the  conditions  set  out 
above  unless  the  conditions  for  reopening  die 
prior  decision  are  met. 

(5)  TVje  annuitant  is  currently 
engaging  in  substantial  gainful  activity. 
If  tiie  aimuitant  is  currently  engaging  in 
substantial  gainful  activity,  before  the 
Board  determines  whether  he  or  she  is 
no  longer  disabled  because  of  his  or  her 
work  activity,  the  Board  will  consider 
whether  he  or  she  is  entitied  to  a  trial 
work  period  as  set  out  in  9  220.170.  Ilie 
Board  will  find  that  the  annuitant's 
disability  has  ended  in  the  month  in 
which  he  or  she  demonstrated  the 
abiUty  to  engage  in  substantial  gainful 
activity  (following  completion  of  a  trial 
work  period,  where  it  applies).  This 
exception  does  not  apply  in  determining 
whether  the  aimuitant  continues  to  have 
a  disabling  impairment(s)  for  purposes 
of  deciding  his  or  her  eligibility  for  a 
reentitiement  period. 

(b)  Second  group  of  exceptions  to 
medical  improvement  In  addition  to  the 
first  group  of  exceptions  to  medical 
improvement  the  following  exceptions 
may  result  in  a  determination  that  the 
aimuitant  is  no  longer  disabled.  In  these 
situations  the  decision  will  be  made 
without  a  determination  that  the 
annuitant  has  medically  improved  or 
can  engage  in  substantial  gainful 
activity. 

(1)  A  prior  determination  was 
fraudulently  obtained.  If  the  Board  finds 
that  any  prior  favorable  determination 
was  obtained  by  fraud,  it  may  find  that 
the  annuitant  is  not  disabled.  In 
addition,  the  Board  may  reopen  the 
claim. 

(2)  Failure  to  cooperate  with  the 
Board.  If  there  is  a  question  about 
whether  the  annuitant  continues  to  be 
disabled  and  the  Board  requests  that  he 
or  she  submit  medical  or  other  evidence 
or  go  for  a  physical  or  mental 
examination  by  a  certain  date,  the 
Board  will  find  that  the  annuitant's 
disability  has  ended  if  he  or  she  fails 
(without  good  cause)  to  do  what  is 
requested.  The  month  in  which  the 
annuitant's  disability  ends  will  be  the 
first  month  in  which  he  or  she  failed  to 
do  what  was  requested. 

(3)  Inability  of  the  Board  to  locate  the 
annuitant.  If  there  is  a  question  about 
whether  the  annuitant  continues  to  be 
disabled  and  the  Board  is  unable  to  find 
him  or  her  to  resolve  the  question,  the 
Board  will  suspend  annuity  payments. 
If,  after  a  suitable  investigation,  the 
Board  is  still  imable  to  locate  the 
annuitant,  the  Board  will  determine  that 
the  annuitant's  disability  has  ended.  The 
month  such  annuitant's  disability  ends 


will  be  die  first  month  in  which  the 
question  arose  and  the  aimuitant  could 
not  be  found. 

(4)  Failure  of  the  annuitant  to  follow 
prescribed  treatment  which  would  be 
expected  to  restore  the  ability  to  engage 
in  substantial  gainful  activity.  If 
treatment  has  been  prescribed  for  the 
annuitant  which  would  be  expected  to 
restore  his  or  her  ability  to  woik,  he  or 
she  must  follow  that  treatment  in  order 
to  be  paid  a  disabiUty  annuity.  If  the 
annuitant  is  not  following  that  treatment 
and  he  or  she  does  not  have  good  cause 
for  failing  to  follow  the  breatment,  the 
Board  will  find  that  his  or  herdisability 
has  ended.  The  month  such  annuitant's 
disability  ends  will  be  the  first  month  in 
which  he  or  she  failed  to  follow  the 
prescribed  treatment. 

S  220.180    Determining  continuation  or 
cessation  of  disability. 

Evaluation  steps.  To  assure  that 
disability  reviews  are  carried  out  in  a 
uniform  manner,  that  decisions  of 
continuing  disabihty  can  be  made  in  the 
most  expeditious  and  administratively 
efficient  way,  and  that  any  decisions  to 
stop  a  disability  annuity  are  made 
objectively,  neutrally  and  are  fully 
dociunented,  the  Board  will  follow 
specific  steps  in  reviewing  the  question 
of  whether  an  annuitant's  disability 
continues.  The  Board's  review  may 
cease  and  the  disability  may  be 
continued  at  any  point  if  the  Board 
determines  that  there  is  sufficient 
evidence  to  find  that  the  annuitant  is 
still  unable  to  engage  in  substantial 
gainful  activity.  "Ilie  steps  are — 

(a)  Is  the  annuitant  engaging  in 
substantial  gainful  activity?  If  he  or  she 
is  (and  any  applicable  trial  woric  period 
has  been  completed),  the  Board  will  find 
disabiUty  to  have  ended  (see 

S  220.179(a)(5)}; 

(b)  If  the  annuitant  is  not  engaging  in 
substantial  gainful  activity,  does  he  or 
she  have  an  impairment  or  combination 
of  impainnents  which  meets  or  equals 
the  severity  of  an  impairment  Usted  in 
Appendix  I  of  this  part.  If  the 
annuitant's  impairment(s)  does  meet  or 
equal  the  level  of  severity  of  an 
impairment  listed  in  Appendix  I  qf  this 
part,  his  or  her  disability  will  be  found 
to  continue: 

(c)  If  the  annuitant's  impainnent(s) 
does  not  meet  or  equal  the  level  of 
severity  of  an  impairment  Usted  in 
Appendix  I  of  thia  part,  has  there  been 
medical  improvement  as  defined  in 

S  220.177(a)?  If  there  has  been  medical 
improvement  as  shown  by  a  decrease  in 
medical  severity,  see  step  (d).  If  there 
has  been  no  decrease  in  medical 
severity,  then  there  has  been  no  medical 
improvement  (See  step  (e)): 


(d)  If  there  has  been  medical 
improvement,  the  Board  must  determine 
whether  it  is  related  to  the  annuitant's 
abiUty  to  do  work  in  accordance  widi 
paragraphs  (a)  through  (d)  of  (  22ai77 
(i.e.,  whether  or  not  there  has  been  an 
increase  in  the  residual  functional 
capacity  based  on  the  impainnent(s) 
that  was  present  at  the  time  of  die  most 
recent  favorable  medical 
determination).  If  medical  improvement 
is  not  related  to  the  annuitant's  abiUty 
to  do  work,  see  step  (e).  If  medical 
improvement  is  related  to  the 
annuitant's  abiUty  to  do  work,  see  step 
(fl: 

(e)  If  the  Board  found  at  step  (c)  that 
there  has  been  no  medical  improvment 
or  if  it  found  at  step  (d)  that  the  medical 
improvement  is  not  related  to  the 
annuitant's  abiUty  to  work,  the  Board 
considers  whether  any  of  the  exceptions 
in  S  220.178  apply.  If  none  of  them  apply, 
disabiUty  will  be  found  to  continue.  If 
one  of  the  first  group  of  exceptions  to 
medical  improvement  applies,  see  step 
(0-  If  an  exception  from  the  second 
group  of  exceptions  to  medical 
improvement  appUes,  disabiUty  wiU  be 
found  to  have  ended.  The  second  group 
of  exceptions  to  medical  improvement 
may  be  considered  at  any  point  in  this 
process; 

(f)  If  medical  improvement  is  shown  to 
be  related  to  the  annuitant's  abiUty  to 
do  work  or  if  one  of  the  first  group  of 
exceptions  to  medical  improvement 
appUes,  the  Board  wiU  determine 
whether  aU  of  the  annuitant's  current 
impairments  in  combination  are  severe. 
This  determination  wiU  consider  aU 
current  impainnents  and  the  impact  of 
the  combination  of  those  impairments 
on  the  ability  to  function.  If  the  residual 
functional  capacity  assessment  in  step 
(d)  above  shows  significant  limitation  of 
ability  to  do  basic  work  activities,  see 
step  (g).  When  the  evidence  shows  that 
all  current  impairments  in  combination 
do  not  significandy  Umit  physical  or 
mental  abilities  to  do  basic  work 
activities,  these  impairments  wiU  not  be 
considered  severe  in  nature,  and  the 
annuitant  wiU  no  longer  be  considered 
to  be  disabled; 

(g)  If  the  annuitant's  impairment(s)  is 
severe,  the  Board  wiU  assess  his  or  her 
cun^nt  abiUty  to  engage  in  substantial 
gainful  activity.  That  is,  the  Board  wiD 
assess  the  annuitant's  residual 
functional  capacity  based  on  all  of  his  or 
her  current  impairments  and  consider 
whether  he  or  she  can  stiU  do  work  thnt 
was  done  in  the  past.  If  he  or  she  can  do 
such  work,  disabiUty  wiU  be  found  to 
have  ended;  and 

(h)  If  the  annuitant  is  not  able  to  do 
work  he  or  she  has  done  in  the  past,  the 
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Board  will  consider  one  final  step.  Given 
the  residual  functional  capacity 
assessment  and  considering  the 
annuitant's  age,  education  and  past 
work  experience,  can  he  or  she  do  other 
work?  If  the  annuitant  can  do  other 
work,  disability  will  be  found  to  have 
ended.  If  he  or  she  cannot  do  other 
work,  disability  will  be  found  to 
continue. 

{220.181    The  month  In  wtiich  tlw  Board 
win  find  that  ttM  annuitant  is  no  longer 
disabled. 

If  the  evidence  shows  that  the 
annuitant  is  no  longer  disabled,  the 
Board  will  find  that  his  or  her  disability 
ended  in  the  earliest  of  the  following 
months — 

(a)  The  month  the  Board  mails  the 
annuitant  a  notice  saying  that  the  Board 
finds  that  he  or  she  is  no  longer  disabled 
based  on  evidence  showing: 

(1)  there  has  been  medical 
improvement  in  the  annuitant's 
impairments  related  to  the  ability  to 
work  and  the  annuitant  has  the  capacity 
to  engage  in  substantial  gainful  work 
under  the  rules  set  out  in  §S  220.177  and 
220.178;  or 

(2)  there  has  been  no  medical 
improvement  in  the  annuitant's 
impairments  related  to  the  abiUty  to 
work  but  the  annuitant  has  the  capacity 
to  engage  in  substantial  gainful  work 
and  one  of  the  exceptions  to  medicd 
improvement  set  out  in  S  220.179(a](l], 
(2),  (3)  or  (4]  applies. 

(b)  The  month  in  which  the  annuitant 
demonstrated  his  or  her  ability  to 
engage  in  substantial  gainful  activity 
(following  completion  of  a  trial  work 
period); 

(c)  llie  month  in  which  the  annuitant 
actually  does  substantial  gainful  activity 
where  such  annuitant  is  not  entitled  to  a 
trial  work  period; 

(d)  The  month  in  which  the  annuitant 
returns  to  full-time  work,  with  no 
significant  medical  restrictions  and 
acknowledges  that  medical 
improvement  has  occurred,  and  the 
Board  expected  the  annuitant's 
impairment(s]  to  improve; 

(e)  The  first  month  in  which  the 
annuitant  failed  without  good  cause  to 
do  what  the  Board  asked,  when  the  rule 
set  out  in  paragraph  (b)(2)  of  9  220.179 
applies; 

(f)  The  first  month  in  which  the 
question  of  continuing  disability  arose 
and  the  Board  could  not  locate  the 
annuitant  after  a  suitable  investigation 
(see  S  220.17g(b)(3]); 

(g)  The  first  month  in  which  the 
annuitant  failed  without  good  cause  to 
follow  prescribed  treatment,  when  the 
rule  set  out  in  paragraph  (b)(4)  of 

1 220.179  applies;  or 


(h)  The  first  month  the  annuitant  was 
told  by  his  or  her  physician  that  he  or 
she  could  return  to  work  provided  there 
is  no  substantial  conflict  between  that 
physician's  and  the  aimuitant's 
statements  regarding  that  annuitant's 
awareness  of  his  or  her  capacity  for 
work  and  the  earlier  date  is  supported 
by  the  medical  evidence. 

(i)  The  month  the  evidence  shows  that 
the  annuitant  is  no  longer  disabled 
under  the  rules  set  out  in  §  S  220.177 
through  220.180,  and  he  or  she  was 
disabled  only  for  a  specified  period  of 
time  in  the  past  as  discussed  in  §  220.21 
or  9  220.109", 

S  220.182    Before  a  dlsal>illty  annuity  Is 
stopped. 

Before  the  Board  stops  a  disability 
annuity,  it  will  give  the  annuitant  a 
chance  to  explain  why  it  should  not  do 
so. 

9  220.183    Notice  that  the  annuitant  Is  not 
disabled. 

(a)  General.  If  the  Board  determines 
that  the  annuitant  does  not  meet  the 
disability  requirements  of  the  law,  the 
disability  aimuity  will  generally  stop. 
Except  in  the  circumstance  described  in 
paragraph  (d)  of  this  section,  the  Board 
will  give  the  annuitant  advance  written 
notice  when  the  Board  has  determined 
that  he  or  she  is  not  now  disabled. 

(b)  What  the  advance  written  notice 
will  tell  the  annuitant.  The  advance 
written  notice  will  provide — 

(1)  A  summary  of  the  information  the 
Board  has  and  an  explanation  of  why 
the  Board  believes  the  annuitant  is  no 
longer  disabled.  If  it  is  because  of 
medical  reasons,  the  notice  will  tell  the 
annuitant  what  the  medical  information 
in  his  or  her  file  shows.  If  it  is  because 
of  the  annuitant's  v/otk  activity,  the 
notice  will  tell  the  annuitant  what 
information  the  Board  has  about  the 
work  he  or  she  is  doing  or  has  done,  and 
why  this  work  shows  that  he  or  she  is 
not  disabled.  If  it  is  because  of  the 
annuitant's  failure  to  give  the  Board 
information  the  Board  needs  or  failure  to 
do  what  the  Board  asks,  the  notice  will 
tell  the  annuitant  what  information  the 
Board  needs  and  why,  or  what  the 
annuitant  has  to  do  and  why; 

(2)  The  date  the  disability  annuity  will 
stop; 

(3)  An  opportimity  for  the  annuitant  to 
submit  evidence  within  a  specified 
period  to  support  continuance  of 
disability  before  the  decision  becomes 
final;  and 

(4)  An  explanation  of  the  annuitant's 
rij^ts  to  reconsideration  and  appeal 
after  the  decision  becomes  final. 

(c)  What  the  annuitant  should  do  if  he 
or  she  receives  an  advance  written 


notice.  If  the  annuitant  agrees  with  the 
advance  written  notice,  he  or  she  does 
not  need  to  take  any  action.  If  the 
annuitant  desires  further  information  or 
disagrees  with  what  the  Board  has  told 
him  or  her,  the  annuitant  should 
immediately  write  or  visit  a  Board 
office.  If  the  annuitant  believes  he  or  she 
is  now  disabled,  the  annuitant  should 
tell  the  Board  why.  The  annuitant  may 
give  the  Board  any  additk)nal  or  new 
information,  including  reports  from 
doctors,  hospitals,  railroad  or  non- 
railroad  employers,  or  others  that  he  or 
she  believes  the  Board  should  have.  The 
annuitant  should  send  these  as  soon  as 
possible  to  a  Board  office. 

(d)  When  the  Board  will  not  give  the 
annuitant  advance  writtdn  notice.  The 
Board  will  not  give  the  aanuitant 
advance  written  notice  when  the  Board 
determines  that  he  or  she  is  not  now 
disabled  if  the  Board  recently  told  the 
annuitant  that — 

(1)  The  information  the  Board  has 
shows  that  he  or  she  is  not  disabled; 

(2)  The  Board  was  gathering  more 
information;  and 

(3)  The  disability  annuity  would  stop. 

§22ai84    If  the  annuitant  becomes 
disabled  by  another  lmpainnent(s). 

If  a  new  severe  impairment(s)  begins 
in  or  before  the  mondi  in  which  the  last 
impairment(s]  ends,  the  Board  will  find 
that  disability  is  continuing.  The 
impairment(s)  need  not  be  expected  to 
last  12  months  or  to  result  in  death,  but 
it  must  be  severe  enough  to  keep  the 
annuitant  from  doing  substantial  gainful 
activity,  or  severe  enough  so  that  he  or 
she  is  still  disabled. 

Appendix  1— Listing  of  Impairments 

In  the  Listing  of  Impairmoits,  the  listings 
under  each  separate  body  system  in  both  Part 
A  and  Part  B  will  be  effective  for  periods 
ranging  from  4  to  8  years  unless  extended  or 
revised  and  promulgated  a^in.  Specifically, 
the  body  system  listings  in  the  Listing  of 
Impairments  will  be  subject  to  the  following 
termination  dates: 

Musculoskeletal  system  (1.00]  within  5 
years.  Consequently,  the  listings  in  this  body 
system  will  no  longer  be  effective  on 
December  8, 1990. 

Respiratory  system  (3.00)  within  6  years. 
Consequently,  the  hstings  in  this  body  system 
will  no  longer  be  effective  on  December  6, 
1991. 

Cardiovascular  system  (4.00)  within  4 
years.  Consequently,  the  listings  in  this  body 
system  will  no  longer  be  efiBective  on 
December  8, 1989. 

The  listings  under  the  other  body  systems 
in  Part  A  and  Part  B  will  expire  in  8  years. 
Consequently,  the  listing  in  these  body 
systems  will  no  longer  be  effective  on 
December  8, 1993.  The  menial  disorders 
listings  in  Part  A  will  no  loQger  be  effective 
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on  August  28, 199a  unless  extended  by  the 
Secretary  or  revised  and  promulgated  again. 

Part  A 

Criteria  applicable  to  individuals  age  18 
and  over  and  to  children  under  age  18  where 
criteria  are  appropriate. 

Sec. 

1.00    Musculoskeletal  System. 

2.00    Special  Senses  and  Speech. 

3.00    Respiratory  System. 

4.00    Cardiovascular  System. 

5.00    Digestive  System. 

6.00    Genito-Urinaiy  System. 

7.00    Hemic  and  Lymphatic  System. 

8.00    Skin. 

9.00    Endocrine  System. 

10.00    Multiple  Body  Systems. 

11.00    Neurological. 

12.00    Mental  Disorders. 

13.00    Neoplastic  Diseases,  Malignant 

1.00    Musculoskeletal  System 

A.  Loss  of  function  may  be  due  to 
amputation  or  deformity.  Pain  may  be  on 
important  factor  in  causing  functional  loss, 
but  it  must  be  associated  with  relevant 
abnormal  signs  or  laboratory  findings. 
Evaluations  of  musculoskeletal  impairments 
should  be  supported  where  applicable  by 
detailed  descriptions  of  the  joints,  including 
ranges  of  motion,  condition  of  the 
musculature,  sensory  or  reflex  changes, 
circulatory  deficits,  and  X-ray  abnormalities. 

B.  Disorders  of  the  spine,  associated  with 
vertebrogenic  disorders  as  in  1.05C,  result  in 
impairment  because  of  distortion  of  the  bony 
and  ligamentous  architecture  of  the  spine  or 
impingement  of  a  herniated  nucleus  pulposus 
or  bulging  annulus  on  a  nerve  root. 
Impairment  caused  by  such  abnormalities 
usually  improves  with  time  or  responds  to 
treatment.  Appropriate  abnormal  physical 
findings  must  be  shown  to  persist  on 
repeated  examinations  despite  therapy  for  a 
reasonable  presumption  to  be  made  that 
severe  impairment  wiU  last  for  a  continuous 
period  of  12  months.  This  may  occur  in  cases 
with  unsuccessful  prior  surgical  treatment. 

Evaluation  of  the  impairment  caused  by 
disorders  of  the  spine  requires  that  a  clinical 
diagnosis  of  the  entity  to  be  evaluated  first 
must  be  established  on  the  basis  of  adequate 
history,  physical  examination,  and 
roentgenograms.  The  specific  findings  stated 
in  1.05C  represent  the  level  required  for  that 
impairment;  these  findings,  by  themselves, 
are  not  intended  to  represent  the  basis  for 
establishing  the  clinical  dia^osis. 
Furthermore,  while  neurological  examination 
findings  are  required,  they  are  not  to  be 
interpreted  as  a  basis  for  evaluating  the 
magnitude  of  any  neurological  impairment 
Neurological  impairments  are  to  be  evaluated 
under  11.00-11.19. 

The  history  must  include  a  detailed 
description  of  the  character,  location,  and 
radiation  of  pain;  mechanical  factors  which 
incite  and  relieve  pain:  prescribed  treatment 
including  type,  dose,  and  frequency  of 
analgesic;  and  typical  daily  activities.  Care 
must  ha  taken  to  aacertain  that  the  reported 
examination  findings  are  consistent  with  the 
individual's  daily  activitiet. 

There  must  be  a  detailed  descriptian  of  the 
orthopedic  and  neurologic  examine  tioB 


findings.  The  findings  should  include  a 
description  of  gait  limitation  of  movement  of 
the  spine  given  quantitatively  in  degrees  from 
the  vertical  position,  motor  and  sensory 
abnormalities,  muscle  spasm,  and  deep 
tendon  reflexes.  Observations  of  the 
individual  during  the  examination  should  be 
reported;  e.g.,  how  he  or  she  gets  on  and  off 
the  examining  table.  Inability  to  walk  on 
heels  or  toes,  to  squat  or  to  arise  from  a 
squatting  position,  where  appropriate,  may 
be  considered  evidence  of  significant  motor 
loss.  However,  a  report  of  atrophy  is  not 
acceptable  as  evidence  of  significant  motor 
loss  without  circumferential  measurements  of 
both  thighs  and  lower  legs  (or  upper  or  lower 
arms)  at  a  stated  point  above  end  below  the 
knee  or  elbow  given  in  indies  or  centimeters. 
A  specific  description  of  atrophy  of  hand 
muscles  is  acceptable  without  measurements 
of  atrophy  but  should  include  measurements 
of  grip  strength. 

These  physical  examination  findings  must 
be  determined  on  the  basis  of  objective 
observations  during  the  examination  and  not 
simply  a  report  of  the  individual's  allegation, 
e.g.,  he  says  his  leg  is  weak,  numb,  etc. 
Alternative  testing  methods  should  be  used  to 
verify  the  objectivity  of  the  abnormal 
findings,  e.g.,  a  seated  straight-leg  raising  test 
in  addition  to  a  supine  straight-leg  raising 
test.  Since  abnormal  findings  may  be 
intermittent  their  continuous  presence  over  a 
period  of  time  must  be  established  by  a 
record  of  ongoing  treatment  Neurological 
abnormalities  may  not  completely  subside 
after  surgical  or  nonsurgical  treatment  or 
with  tiie  passage  of  time.  Residual 
neurological  abnOrmaUties,  which  persist 
after  it  has  been  determined  clinically  or  by 
direct  surgical  or  other  observation  that  the 
ongoing  or  progressive  condition  is  no  longer 
present  cannot  be  considered  to  satisfy  the 
required  findings  in  1.05C 

Where  surgical  procedures  have  been 
performed,  documentation  should  include  a 
copy  of  the  operative  note  and  available 
pathology  reports. 

Electrodiagnostic  procedures  and 
myelography  may  be  useful  in  establishing 
the  clinical  diagnosis,  but  do  not  constitute 
alternative  criteria  to  the  requirements  in 
1.05C. 

C  After  maximum  benefit  from  surgical 
therapy  has  been  achieved  in  situations 
involving  fractures  of  an  upper  extremity  (see 
1.12)  or  soft  tissue  injuries  of  a  lower  or  up{>er 
extremity  (see  1.13).  i.e.,  there  have  been  no 
significant  changes  in  physical  findings  or  X- 
ray  findings  for  any  &-month  period  after  the 
last  definitive  surgical  procedure,  evaluation 
should  be  made  on  the  basis  of  demonstrable 
residuals. 

D.  Major  joints  as  used  herein  refer  to  hip, 
knee,  ankle,  shoulder,  elbow,  or  wrist  and 
hand.  (Wrist  and  hand  are  considered 
together  as  one  major  joint.]    ■ 

E.  The  measurements  of  joint  motion  are 
based  on  the  techniques  described  in  the 
"Joint  Motion  Method  of  Measuring  and 
Recording,"  published  by  the  American 
Academy  of  Orthopedic  Surgeons  in  1965,  or 
the  "Guides  to  the  Evaluation  of  Permanent 
Impairment— The  Extremitiat  and  Back" 
(Chapter  1);  American  Medical  Aseodation. 
1971. 


1.01  Category  of  In^Mirments, 
Musculoskeletal 

1.02  Active  rheumatoid  arthritis  and 
other  inflammatory  arthritis. 

With  both  A  and  B. 

A.  History  of  persistent  joint  pain,  swelling, 
and  tenderness  involving  multiple  major 
joints  (see  l.OOD)  and  with  signs  of  joint 
inflammation  (swelling  and  tenderness)  on 
current  physical  examination  despite 
prescribed  therapy  for  at  least  3  months, 
resulting  in  significant  reshiction  of  function 
of  the  affected  joints,  and  dinical  activity 
expected  to  last  at  least  12  months;  and 

B.  Corroboration  of  diagnosis  at  some  point 
in  time  by  either. 

1.  Positive  serologic  test  for  rheumatoid 
factor  or 

2.  Antinuclear  antibodies;  or 

3.  Elevated  sedimentation  rate;  or 

4.  Characteristic  histologic  changes  in 
biopsy  of  synovial  membrane  or 
subcutaneous  nodule  (obtained  independent 
of  Social  Security  disabihty  evaluation]. 

1.03  Arthritis  of  a  major  weight-bearing 
joint  (due  to  any  cause): 

With  history  of  persistent  joint  pain  and 
stiffness  with  signs  of  marked  limitation  of 
motion  or  abnormal  motion  of  the  affected 
joint  on  current  physical  examination.  With: 

A.  Gross  anatomical  deformity  of  hip  or 
knee  (e.g,  subluxation,  contracture,  bony  or 
fibrous  ankylosis,  instability]  supported  by  X- 
ray  evidence  of  either  significant  joint  space 
narrowing  or  significant  bony  destivction  and 
markedly  limiting  ability  to  walk  and  stand; 
or 

B.  Reconstructive  surgery  or  surgical 
arthrodesis  of  a  major  weight-bearing  joint 
and  return  to  full  weight-bearing  status  did 
not  occur,  or  is  not  expected  to  occur,  within 
12  months  of  onset. 

1.0*    Arthritis  of  one  major  joint  in  each  of 
the  upper  extremities  (due  to  any  cause): 

With  history  of  persistent  joint  pain  and 
stiffness,  signs  of  marked  limitation  of  motion 
of  the  affected  joints  on  current  physical 
examination,  and  X-ray  evidence  of  either 
significant  joint  space  narrowing  or 
significant  bony  destruction.  With: 

A.  Abduction  and  forward  flexion 
(elevation)  of  both  arms  at  the  shoulders, 
including  scapular  motion,  restricted  to  less 
than  90  degrees:  or 

B.  Gross  anatomical  deformity  (e.g.. 
subluxation,  contracture,  bony  or  fibrous 
ankylosis,  instability,  ulnar  deviation]  and 
enlargement  or  effusion  of  the  affected  joints. 

1.05    Disorders  of  the  spine: 

A.  Arthritis  manifested  by  ankylosis  or 
fixation  of  the  cervical  or  dorsolumbar  spine 
at  30*  or  more  of  flexion  measured  from  tiie 
neutral  postion.  with  X-ray  evidence  of: 

1.  Calcification  of  the  anterior  and  lateral 
ligamenta;  or 

2.  Bilateral  ankylosis  of  the  sacroiliac  joints 
with  abnormal  apophyseal  articulations;  or 

B.  Osteoporosis,  generalized  (eatabUshed 
by  X-ray)  manifested  by  pain  and  limitation 
of  back  motion  and  paravertebral  muade 
spasm  with  X-ray  evidence  of  either 

1.  Compression  fracture  of  a  vertebral-body 
with  loaa  of  at  least  SO  percent  of  the 
estimated  height  of  the  vertebral  body  prior 
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to  the  compreuion  fracture,  with  no 
intervening  direct  traumatic  episode;  or 

2.  Multiple  ^ctures  of  vertebrae  with  no 
intervening  direct  traumatic  episode;  or 

C.  Other  vertebrogenic  disorders  (e.g., 
herniated  nucleus  puplosus,  spinal  stenosis) 
with  the  following  persisting  for  at  least  3 
months  despite  prescribed  Aerapy  and 
expected  to  last  12  months.  With  both  1  and 
2: 

1.  Pain,  muscle  spasm,  and  significant 
limitation  of  motion  in  the  spine;  and 

2.  Appropriate  radicular  distribution  of 
significant  motor  loss  with  muscle  weakness 
and  sensory  and  reflex  loss. 

1.08  Osteomyelitis  or  septic  arthritis 
(established  by  X-ray): 

A.  Located  in  the  pelvis,  vertebra,  femur, 
tibia,  or  a  major  joint  of  an  upper  or  lower 
extremity,  with  persistent  activity  or 
occurrence  of  at  least  two  episodes  of  acute 
activity  within  a  5-month  period  prior  to 
adjudication,  manifested  by  local 
inflammatory,  and  systemic  signs  and 
laboratory  findings  (e.g.,  heat,  redness, 
swelling,  leucocytosis,  or  increased 
sedimentation  rate]  and  expected  to  last  at 
least  12  months  despite  prescribed  therapy; 
or 

B.  Multiple  localizations  and  systemic 
manifestations  as  in  A  above. 

1 .09  Amputation  or  anatomical  deformity 
of  (i.e.,  loss  of  major  function  due  to 
degenerative  changes  associated  with 
vascular  or  neurological  deficits,  traumatic 
loss  of  muscle  mass  or  tendons  and  X-ray 
evidence  of  bony  ankylosis  at  an  unfavorable 
angle,  joint  subluxation  or  instability): 

A.  Both  hands;  or 

B.  Both  feet;  or 

C.  One  hand  and  one  foot 

1.10  Amputation  of  one  lower  extremity 
(at  or  above  the  tarsal  region): 

A.  Hemipelvectomy  or  hip  disarticulation; 
or 

B.  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  vascular  disease  or 
diabetes  mellitus;  or 

C.  Inability  to  use  a  prosthesis  effectively, 
without  obligatory  assistive  devices,  due4o 
one  of  the  following: 

1.  Vascular  disease;  or 

2.  Neurological  complications  (e.g.,  loss  of 
position  sense);  or 

3.  Stump  too  short  or  stump  complications 
aersistent,  or  are  expected  to  persist,  for  at 
east  12  months  from  onset;  or 

4.  Disorder  of  contralateral  lower  extremity 
vhich  markedly  Umits  ability  to  walk  and 
'itand. 

1.11  Fracture  of  the  femur,  tibia,  tarsal 
bone  of  pelvis  with  solid  union  not  evident  on 
X-ray  and  not  chnically  solid,  when  such 
determination  is  feasible,  and  return  to  full 
weight-bearing  status  did  not  occur  or  is  not 
expected  to  occur  within  12  months  of  onset. 

1.12  Fractures  of  an  upper  extremity  with 
non-union  of  a  fracture  of  the  shaft  of  the 
humerus,  radius,  or  ulna  under  continuing 
surgical  management  directed  toward 
restoration  of  functional  use  of  the  extremity 
and  such  function  was  not  restored  or 
expected  to  be  restored  within  12  months 
after  onset. 

1.13  Soft  tissue  injuries  of  an  upper  or 
lower  extremity  requiring  a  series  of  staged 


surgical  procedures  within  12  months  after 
onset  for  salvage  and/or  restoration  of  major 
function  of  the  extremity,  and  such  major 
function  was  not  restored  or  expected  to  be 
restored  within  12  months  after  onset. 

2.00    Special  Senses  and  Speech 

A.  Ophthalmology 

1.  Causes  of  impairment.  Diseases  or  injury 
of  the  eyes  may  produce  loss  of  central  or 
peripheral  vision.  Loss  of  central  vision 
results  in  inability  to  distinguish  detail  and 
prevents  reading  and  fine  work.  Loss  of 
peripheral  vision  restricts  the  ability  of  an 
individual  to  move  about  freely.  The  extent  of 
impairment  of  sight  should  be  determined  by 
visual  testing. 

2.  Central  visual  acuity.  A  loss  of  central 
visual  acuity  may  be  caused  by  impaired 
distant  and/or  near  vision.  However,  for  an 
individual  to  meet  the  level  of  severity 
described  in  2.02  and  2.04,  only  the  remaining 
central  visual  acuity  for  distance  of  the  better 
eye  with  best  correction  based  on  the  Snellen 
test  chart  measurement  may  be  used. 
Correction  obtained  by  special  visual  aids 
(e.g.,  contact  lenses)  will  be  considered  if  the 
individual  has  the  ability  to  wear  such  aids. 

3.  Field  of  vision.  Impairment  of  peripheral 
vision  may  result  if  there  is  contraction  of  the 
visual  fields.  The  conttaction  may  be  either 
symmetrical  or  irregular.  The  extent  of  the 
remaining  peripheral  visual  field  will  be 
determined  by  usual  perimetric  methods  at  a 
distance  of  330  mm.  under  illumination  of  not 
less  than  7-foot  candles.  For  the  phakic  eye 
(the  eye  with  a  lens),  a  3  mm.  white  disc 
target  will  be  used,  and  for  the  aphakic  eye 
(the  eye  without  the  lens),  a  6  mm.  white  disc 
target  will  be  used.  In  neither  instance  should 
corrective  spectacle  lenses  be  worn  during 
the  examination  but  if  they  have  been  used, 
this  fact  must  be  stated. 

Measurements  obtained  on  comparable 
perimetric  devices  may  be  used;  this  does  not 
include  the  use  of  tangent  screen 
measurements.  For  measurements  obtained 
using  the  Goldmann  perimeter,  the  object  size 
designation  III  and  the  illumination 
designation  4  should  be  used  for  the  phakic 
eye.  and  the  object  sise  designation  IV  and 
illumination  designation  4  for  the  aphakic 
eye. 

Field  measurements  must  be  accompanied 
by  notated  field  charts,  a  description  of  the 
type  and  size  of  the  target  and  the  test 
distance.  Tangent  screen  visual  fields  are  not 
acceptable  as  a  measurement  of  peripheral 
field  loss. 

Where  the  loss  is  predominantly  in  the 
lower  visual  fields,  a  system  such  as  the 
weighted  grid  scale  for  perimetric  fields 
described  by  B.  Estennan  (see  Grid  for 
Scoring  Visual  Fields,  II.  Perimeter,  Archives 
of  Ophthalmology.  795400. 1968)  may  be  used 
for  determining  whether  the  visual  field  loss 
is  comparable  to  that  described  in  Table  2. 

4.  Muscle  function.  Paralysis  of  the  third 
cranial  nerve  producing  ptosis,  paralysis  of 
accommodation,  and  dilation  and  immobility 
of  the  pupil  may  cause  significant  visual 
impairment  When  all  the  muscle  of  the  eye 
are  paralyzed  includiag  the  iris  and  ciliary 
body  (total  ophthalmoplegia),  the  condition  is 
considered  a  severe  inpairment  provided  it  is 
bilateral.  A  finding  of  severe  impairment 


based  primarily  on  impaired  muscle  function 
must  be  supported  by  a  report  of  an  actual 
measurement  of  ocular  motility. 

5.  Visual  efficiency.  Lost  of  visual 
efficiency  may  be  caused  by  disease  or  injury 
resulting  in  a  reduction  of  central  visual 
acuity  or  visual  field.  The  fisual  efficiency  of 
one  eye  is  the  product  of  the  percentage  of 
central  visual  efficiency  and  the  percentage 
of  visual  field  efficiency.  (See  Tables  No.  1 
and  2,  following  2.09.) 

6.  Special  situations.  Aphakia  represents  a 
visual  handicap  in  addition  to  the  loss  of 
central  visual  acuity.  The  tBrm  monocular 
aphakia  would  apply  to  an  individual  who 
has  had  the  lens  removed  from  one  eye,  and 
who  still  retains  the  lens  in  his  other  eye,  or 
to  an  individual  who  has  only  one  eye  which 
is  aphakic.  The  term  binocular  aphakia  would 
apply  to  an  individual  who  has  had  both 
lenses  removed.  In  cases  of  binocular 
aphakia,  the  central  efficiency  of  the  better 
eye  will  be  accepted  as  75  percent  of  its 
value.  In  cases  of  monocular  aphakia,  where 
the  better  eye  is  aphakic,  the  central  visual 
efficiency  will  be  accepted  as  50  percent  of 
the  value.  (If  an  individual  has  binocular 
aphakia,  and  the  central  visual  acuity  in  the 
poorer  eye  can  be  corrected  only  to  20/200,  or 
less,  the  central  visual  eff^iency  of  the  better 
eye  will  be  accepted  as  50  percent  of  its 
value.) 

Ocular  symptoms  of  systemic  disease  may 
or  may  not  produce  a  disabling  visual 
impairement  These  manifestations  should  be 
evaluated  as  part  of  the  underlying  disease 
entity  by  reference  to  the  particular  body 
system  involved. 

7.  Statutory  blindness.  The  term  "statutory 
blindness"  refen  to  the  de<gree  of  visual 
impairment  which  defines  the  term 
"blindness"  in  the  Social  Security  Act  Both 
2.02  and  2.03  A  and  B  denote  statutory 
blindness.  1 

B.  Otolaryngology         I 

1.  Hearing  impairment.  Hearing  ability 
should  be  evaluated  in  terms  of  the  person's 
ability  to  hear  and  distinguish  speech. 

Loss  of  hearing  can  be  quantitatively 
determined  by  an  audiometer  which  meets 
the  standards  of  the  American  National 
Standards  Institute  (ANSI)  for  air  and  bone 
conducted  stimuU  (i.e.,  ANSI  S  3.6-1969  and 
ANSI  S  3.13-1972,  or  subsequent  comparable 
revisions)  and  performing  all  hearing 
measurements  in  an  environment  which 
meets  the  ANSI  standard  for  maximal 
permissible  background  sound  (ANSI  S  3.1- 
1977). 

Speech  discrimination  diould  be 
determined  using  a  standardized  measure  of 
speech  discrimination  ability  in  quiet  at  a  test 
presentation  level  sufficient  to  ascertain 
maximum  discrimination  abihty.  The  speech 
discrimination  measure  (test)  used,  and  the 
level  at  which  testing  was  done,  must  be 
reported. 

Hearing  tests  should  be  preceded  by  an 
otolaryngologic  examination  and  should  be 
performed  by  or  under  the  supervision  of  an 
otolaryngologist  or  audiologist  qualified  to 
perform  such  tests. 

In  order  to  establish  an  independent 
medical  judgment  as  to  the  level  of 
impairment  in  a  claimant  alleging  deafiiess, 
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the  following  examinations  should  be 
reported:  Otolaryngologic  examination,  pure 
tone  air  and  bone  audiometry,  speech 
reception  threshold  (SRT),  and  q>eech 
discrimination  testing.  A  copy  of  reports  of 
medical  examination  and  audiologic 
evaluations  must  be  submitted 

Cases  of  alleged  "deaf  mutism"  should  be 
dociunented  by  a  hearing  evaluation.  Records 
obtained  from  a  speech  and  hearing 
rehabihtation  center  or  a  special  school  for 
the  deaf  may  be  acceptable,  but  if  these 
reports  are  not  available,  or  are  found  to  be 
inadequate,  a  current  hearing  evaluation 
should  be  submitted  as  outlined  in  the 
preceding  paragraph. 

2.  Vertigo  associated  with  disturbances  of 
labyrinthine-vestibular  function,  including 
Meniere's  disease.  These  disturbances  of 
balance  are  characterized  by  an  hallucination 
of  motion  or  loss  of  position  sense  and  a 
sensation  of  dizziness  which  may  be  constant 
or  may  occur  in  paroxysmal  attacks.  Nausea, 
vomiting,  ataxia,  and  incapacitation  are 
frequently  observed,  particularly  during  the 
acute  attack.  It  is  important  to  differentiate 
the  report  of  rotary  vertigo  from  that  of 
"dizziness"  which  is  described  as 
lightheadedness,  tmsteadiness,  confusion,  or 
syncope. 

Meniere's  disease  is  characterized  by 
paroxysmal  attacks  of  vertigo,  tinnitus,  and 
fluctuating  hearing  loss.  Remissions  are 
unpredictable  and  irregular,  but  may  be 
longlasting;  hence,  the  severity  of  impairment 
is  best  determined  after  prolonged 
observation  and  serial  reexaminations. 

The  diagnosis  of  a  vestibular  disorder 
requires  a  comprehensive  neuro- 
otolaryngologic  examination  with  a  detailed 
description  of  the  vertiginous  episodes, 
including  notation  of  frequency,  severity,  and 
duration  of  the  attacks.  Pure  tone  and  speech 
audiometry  with  the  appropriate  special 
examinations,  such  as  Bekesy  audiometry, 
are  necessary.  Vestibular  functions  is 
assessed  by  positional  and  caloric  testing, 
preferably  by  electronystagmography.  When 
polytograms,  contrast  radiography,  or  other 
special  tests  have  been  performed,  copies  of 
the  reports  of  these  tests  should  be  obtained 
in.  addition  to  reports  of  skull  and  temporal 
bone  X-rays. 

3.  Organic  loss  of  speech.  Glossectomy  or 
larynegectomy  or  cicatricial  laryngeal 
stenosis  due  to  injury  or  infection  results  in 
loss  of  voice  production  by  normal  means.  In 
evaluating  organic  loss  of  speech  (see  2.09), 
ability  to  produce  speech  by  any  means 
includes  the  use  of  mechanical  or  electronic 
devices.  Impairment  of  speech  due  to 
neurologic  disordera  should  be  evaluated 
under  11.00-11.19. 

2.01  Category  of  Impairments,  Special 
Senses  and  Speech 

2.02  Impairment  of  central  visual  acuity. 
Remaining  vision  in  the  better  eye  after  best 
correction  is  20/200  or  less. 

2.03  Contraction  of  peripheral  visual 
fields  in  the  better  eye. 

A.  To  10*  or  less  from  the  point  of  fixation; 
or 

B.  So  the  widest  diameter  subtends  an 
angle  no  greater  than  20';  or 

C.  To  20  percent  or  less  visual  field 
efficiency. 


2.04  Loss  of  visual  efficiency.  Visual 
efficiency  of  better  eye  after  best  correction 
20  percent  or  less,  (llie  percent  of  remaining 
visual  efficiency = the  product  of  the  percent 
of  remaining  central  visual  efficiency  and  the 
percent  of  remaining  visual  field  efficiency.) 

2.05  Complete  homonymous  hemianopsia 
(with  or  without  macular  sparing).  Evaluate 
under  2.04. 

2.06  Total  bilateral  ophthalmoplegia. 

2.07  Disturbance  of  labyrinthine- 
vestibular  function  (including  Meniere 's 
disease),  characterized  by  a  history  of 
frequent  attacks  of  balance  disturbance,     . 
tinnitus,  and  progressive  loss  of  hearing. 
With  both  A  and  B: 

A.  Disturbed  function  of  veB  .bular 
labyrinth  demonstrated  by  caloric  or  other 
vestibular  tests;  and 

B.  Hearing  loss  established,  by  audiometry. 

2.08  Hearing  impairments  (hearing  not 
restorable  by  a  hearing  aid]  manifested  by: 

A.  Average  hearing  threshold  sensitivity 
for  air  conduction  of  90  decibels  or  greater 
and  for  bone  conduction  to  corresponding 
maximal  levels,  in  the  better  ear,  determined 
by  the  simple  average  of  hearing  threshold 
levels  at  500, 1000  and  2000  hz.  (see  2.00B1); 
or 

B.  Speech  discrimination  scores  of  40 
percent  or  less  in  the  better  ear 

2.09  Organic  loss  of  speech  due  to  any 
cause  with  inability  to  produce  by  any  means 
speech  which  can  be  heard  understood  and 
sustained. 


Table  No.  1— Percentage  of  Central 
Visual  Efficiency  Corresponding  to 
Central  Visual  Acuity  Notations 
for  Distance  in  the  Phakic  and 
Aphakic  Eye  (Better  Eye) 


Snellen 

Percent  central  visual 

Metnc 

efnciency 

English 

Phakic' 

Aphakic 
monocu- 

Aphakic 
binocu- 

lar' 

lar' 

20/16 

6/5 

100 

50 

75 

20/20 

6/6 

100 

50 

75 

20/25 

6/7.5 

95 

47 

71 

20/32 

6/10 

90 

45 

67 

20/40 

6/12 

85 

42 

64 

20/50 

6/15 

75 

37 

56 

20/64 

6/20 

65 

32 

49 

20/80 

6/24 

60 

30 

45 

20/100 

6/30 

50 

25 

37 

20/125 

6/38 

40 

20 

30 

20/160 

6/48 
6/60 

30 
20 

22 

20/200 

Column  and  Use. 

'  Phakic.— 1.  A  lens  is  present  in  tx)th  eyes.  2.  A 
lens  IS  present  In  the  tjetter  eye  and  at»sent  in  the 
poorer  eye  3.  A  lens  is  present  in  one  eye  and  ttie 
other  eye  is  enucleated. 

•  Monocular.— 1.  A  lens  in  absent  in  the  better  eye 
and  present  In  the  poorer  eye.  2.  The  lenses  are 
absent  in  both  eyes;  however,  the  central  visual 
acuity  in  the  poorer  eye  after  best  correctwn  in  20/ 
200  or  less.  3  A  lens  is  absent  from  one  eye  and 
tfie  otfter  eye  is  enucleated. 

»  Binocular.— 1.  The  lenses  are  absent  from  both 
eyes  and  the  central  visuaJ  acuity  in  tt>e  poorer  eye 
after  best  correction  is  greater  than  20/200. 


27«> 
LEFT  EYE  (05.) 


arc 
RIGHT  EYE  (O.D.) 


«e*       3IS* 


Table  No.  2— Chart  of  Visual  Tield  Slio«ving  Extent  of  Nonnal  Held  and  Method  of  Computing  Percent  of 

Visual  Held  EfRdency 


1.  Diagram  of  right  eye  illustrates  extent  of 
normal  visual  field  as  tested  on  standard 
perimeter  at  3/330  (3  mm.  white  disc  at  a 
distance  of  330  mm.)  imder  7  foot-candles 
illumination.  The  sum  of  the  eight  principal 
meridians  of  this  field  total  500*. 

2.  The  percent  of  visual  field  efficiency  is 


obtained  by  adding  the  number  of  degrees  of 
the  eight  principal  meridians  of  the 
contracted  field  and  dividing  by  oOO.  Diagram 
of  left  eye  illustrates  visual  field  contracted 
to  30*  in  the  temporal  and  down  and  out 
meridians  and  to  20*  in  the  remaining  six 
meridians.  The  percent  of  visual  field 
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cffidancy  of  this  fiiild' ia:  0X  204-2  X  30 
»ia6-4-50ll»ft3t-or38  pCTOwtreiwHiniiig 
visual  field  efRciency,  or  M  percent  loss. 

3.00    RmpinlDry  Systrai 

A.  Introduction:  Impairments  caused  by  the 
chronic  disorder  of  the  respiratory  system 
generally  result  from  irreversible  loss  of 
pulmonary  fimctional  capacity  (ventilatory 
impairment  gas  exchange  impaimient,  or  a 
combination  of  both).  The  most  common 
symptom  attributable  to  these  uissiuuis  is 
^spnea  on  exertion.  Cough,  wheezing, 
sputum  production,  hemoptysis,  and  chest 
pain  may  also  occur,  but  need  not  be  present 
However,  since  these  symptoms  are  common 
to  many  other  diseases,  evaluation  of 
impairments  of  the  respiratory  system 
requires  a  history,  physical  examination,  and 
chest  roentgenogram  to  establish  the 
diagnosis  of  a  chronic  respiratory  disorder. 
Pulmonary  function  testing  is  required  to 
provide  a  basis  for  assessing  the  impairment 
once  the  diagnosis  is  established  by 
appropriate  clinical  findings. 

Alteration  of  ventilatory  function  may  be 
due  primarily  to  chronic  obstructive 
pulmonary  disease  (emphysema,  chronic 
bronchitis,  chronic  ssthmatic  brtmchitis)  or 
restrictive  disorders  with  primary  loss  of  lung 
volume  (pulmonary  resection,  thoracoplasty, 
chest  cage  defonnity  as  seen  in 
kyphoscoliosis),  or  infiltrative  interstitial 
disorders  (di^ise  fibrosis).  Impairment  of  gas 
exchange  wittmut  significant  airway 
obstruction  may  be  produced  by  interstitial 
disorders  (diffuse  fibrosis).  Primary  disease 
of  pulmonary  circulation  may  produce 
pulmonary  vascular  hypertension  and, 
eventually,  heart  failure.  Whatever  the 
mechanism,  any  chronic  progressive 
pulmonary  disorder  may  result  in  oor 
pulmonale  or  heart  failure.  Chronic  infection 
caused,  most  frequently  by  mycobacterial  or 
mycotic  organisms,  may  produce  extensive 
lung  destruction  resulting  in  marked  loss  of 
pulmonary  functional  capacity.  Some 
disorders  such  as  brtmchiectasia  and  asthma 
may  be  characterized  by  acute,  intermittent 
illnesses  of  such  bequency  and  intensity  that 
they  produce  a  marked  impairment  apart 
from  intercurrent  functional  loss,  which  may 
be  mild. 

Most  chronic  pulmonary  disorders  may  be 
adequately  evaluated  on  the  basis  of  history, 
physical  examination,  chest  roentgenogram, 
and  ventilatory  funt:tion  tests.  Direct 
assessment  of  gas  exchange  by  exercise 
arterial  blood  gas  determination  or  diffusing 
capacity  is  required  only  in  specific  relatively 
rare  circumstances,  depending,  on  the  clinical 
features  and  specific  diagnosis. 

B.  Mycobacterial  and  mycotic  infections  of 
the  lung  will  be  evaluated  on  the  basis  of  the 
resulting  impairment  to  pulmonary  function. 
Evidence  of  infectious  or  active 
mycobacterial  or  mycotic  infection,  such  as 
positive  cultures,  increasing  lesions,  or 
cavitation,  is  not  by  itself,  a  basis  for 
determining  that  the  individual' has  a  severe 
impairment  whicltis  expected  to  last  12 
months.  However,  if  these  factors  are 
abnormally  persistent,  they  should  not  be 
ignored.  For  exsmpiie;  in- those  umieuel  casee 
where  there- is  evidf  uce  of  peisisteut 


pulmonary  infiection  caused  by  mycobacterial 
or  mycotic  organisms  for  a  period  closely 
appcoaohing  12  consecnttve  months,  the 
rlinirirf  fimUngs,  Complications,  treatment 
coBsiderationSt  and  prsgnusis  must  be 
carefully  assessed  to  determine  whether, 
despite  the  absence  of  impainn«it  of 
pulmonary  function,  the  individual  has  a 
severe  impairment  that  can  be  expected  to 
last  for  12  consecutive  months. 

C.  When  a  respiratory  impairment  is 
episodic  in  nature,  as  may  occur  in. 
complications  of  bronciuectasis  alid 
asthmatic  bronchitis,  the  frequency  of  severe 
episodes  despite  prescribed  treatment  is  the 
criterion  for  determining  the  level  of 
impairment  Documentation  for  episodic 
asthma  should  include  the  hospital  or 
emergency  room  records  indicating  the  dates 
of  treatment  clinical  findings  on 
presentation,  what  treatment  was  given  and 
for  what  period  of  time,  and  the  clinical 
response.  Severe  attadcs  of  episodic  asthma, 
as  listed  in  section  3.03B.  are  defined  as 
prolonged  episodes  lasting  at  least  several 
hours,  requiring  intensive  treatment  such  as 
intravenous  drug  administration  or  inhalation 
therapy  in  a  hospital  or  emergency  room. 

D.  Documentation  of  ventilatory  function 
tests.  The  results  of  ventilatory  function 
studies  for  evaluation  under  tables  I  and  0 
should  be  expressed  in  liters  or  liters  per 
minute  (BTPS).  The  reported  one  second 
forced  expiratory  volume  (FEVi)  should 
represent  the  largest  of  at  least  three 
attempts.  One  satisfactory  maximum 
voluntary  ventilation  (MVV)  is  sufficient  The 
MW  should  represent  the  observed  value 
and  should  not  be  calculated  from  FEVi. 
These  studies  should  be  repeated  after 
administration  of  a  nebulized  bronchodilator 
unleae  the  prebronchodilator  values  are  80 
percenter  more  of  predicted  normal  values  or 
the  use  of  bronchodilators  is  contraindicated. 
The  values  in  tables  I  end  II  assume  that  the 
ventilatory  function  studies  were  not 
performed  in  the  presence  of  wheezing  or 
other  evidence  of  broQchospasm  or,  if  these 
wn«  present  at  the  time  of  the  examination, 
that  the  studies  were  repeated  after 
administration  of  a  bronchodilator. 
Ventilatory  function  studies  performed  in  the 
presence  of  bronchospasm,  without  use  of 
bronchodilators,  caimot  be  found  to  meet  the 
requisite  level  of  severity  in  tables  I  and  0. 

The  appropriately  labeled  spirometric 
tracing,  lowing  distance  per  second  on  the 
abscissa  and  the  distance  per  liter  on  the 
ordinate,  must  be  incorporated  in  the  file.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  ths 
ventilatory  function  should  be  stated.  If  the 
spirogram  was  generated  other  than  by  direct 
pen  hnkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 
s^ow  the  calibration  of  volume  units  through 
mechanical  means  such  as  would  be  obtained 
using  a  giant  syringe.  The  FEVi  must  be 
recorded  at  a  speed  of  at  least  20  mm.  per 
second.  Calculation  of  the  FEVi  from  a  flow 
volume  loop  is  not  acceptable.  The  recording 
device  must  provide  a  volume  excursions  of 
at  least  10  mm.  per  liter.  The  MW  should  be 
represented'  by  the  titiel  excursions  measured 
over  a  10-  to  15-secomf  interval.  Tracings 
showing  only  enimifatve  vohnne  for  the 


MW  are  not  acceptable.  Hie  ventiletory 
function  table*  ere  based  on  meeeurement  of 
the  height  of  the  individual  without  shoes. 
Studies  should  not  be  performed  during  or 
soon  after  an  acute  resp&alory  illness.  A 
statement  should  be  madees  to  the 
individual's  ability  to  understand  the 
directions  and  cooperate  ia  performing  the 
test. 

E  Documentation  of  chronic  impairment  of 
gas  exchimge — Arterial  blOod  gases  and 
exercise  tests. 

1.  Introduction;  Exercise  tests  with 
measurement  of  arterial  blbod  gases  at  rest 
and  during  exercise  should  be  purchased 
when  not  available  as  evidence  of  record  in 
cases  in  which  there  is  dooumentation  of 
chronic  pulmonary  disease,  but  the  existing 
evidence,  including  properly  performed 
ventilatory  fimction  tests,  ia  not  adequate  to 
evaluate  the  level  of  the  impaiimeot.  Before 
purchasing  arterial  blood  gas  tests,  medical 
history,  physical  examination,  report  of  chest 
roentgenogram,  ventilatory  function  tests, 
electrocardiographic  tracing,  and  hematocrit 
must  be  obtained  and  should  be  evaluated  by 
a  physician  competent  in  pulmonary 
medicine.  Arterial  blood  gas  tests  should  not 
be  purchased  where  full  development  short  of 
such  purchase  reveals  that  the  impairment 
meets  or  equals  any  other  listing  or  when  the 
claim  can  be  adjudicated  on  some  othn 
basis.  Capillary  blood  analysis  for  POi  or 
PCOi  is  not  acceptable.  Aaalysis  of  arterial 
blood  gases  obtained  afta  exercise  is 
stopped  is  not  acceptable. 

Generally  individuals  with  an  FEVi  greater 
than  2.5  liters  or  an  MW  greater  than  100 
liters  per  minute  would  not  be  conradered  for 
blood  gas  studies  unless  diffuse  interstitial 
pulmonary  fibrosis  was  noted  on  chest  X-iay 
or  documented  by  tissue  dagnosis.  The 
exercise  test  facility  should  be  provided  with 
the  clinical  reports,  report  of  chest 
roentgenogram,  and  spirometry  results 
obtained  by  Uie  DDS.  The  testing  facility 
should  determine  whether  exercise  testing  is 
clinically  contraindicated.  If  an  exercise  test 
is  clinically  contraindicated  the  reason  for 
exclusion  from  the  test  sheuld  be  stated  in 
the  report  of  the  exercise  test  facility. 

2.  Methodology.  Individuals  considered  for 
exercise  testing  first  should  have  resting 
PaOi,  PaCOt.  and  pH  detominations  by  the 
testing  facility.  The  samples  should  be 
obtained  in  the  sitting  or  standing  pontion. 
The  individual  should  be  exerdsed  under 
steady  state  conditions,  pi^erably  on  a 
treadmill  for  a  period  of  6  minutes  at  a  speed 
and  grade  providing  a  woddoad  of 
approximately  17  mL  Oi/kg./min.  If  a  bicycle 
ergometer  is  used,  an  exercise  equivalent  of. 
450  kgm./min.,  or  75  watts,  should  be  used 
At  the  option  of  the  facility,  a  warm-up 
period  of  treadmill  walking  may  be 
performed  to  acquaint  the  applicant  with  the 
procedure.  If  during  tiie  warm-up  period,  the 
individual  cannot  exercise  at  the  designated 
level,  a  lower  speed  and/er  gnde  may  be 
selected  in  keeping  with  tkeexensise 
capacity  estimate.  Theindividual  should  be 
monitored  by  eleftnwawifaffl-MB  throughout 
the  exercise  and  representative  stripe  takea 
1o  provide  heart  rate  in  eaBhrauiirte  ef 
exercise.  During  the  5th  or  6th  minuteaf 
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exerdae,  an  arterial  blood  gas  sample  should 
be  drawn  and  analyzed  for  POi,  PCOi,  and 
pH.  If  the  facility  has  the  capability,  and  at 
the  option  of  tfieDDS  end  the  facility,  minute 
ventilation  (ttTPS)  and  oxygen  consumption 
per  minute  (STFD)  and  COi  production 
(STPD)  should  be  measured  during  the  5th  or 
eth  minute  of  exercise.  If  the  individual  fails 
to  complete  6  minutes  of  exercise,  the  facility 
should  comment  on  the  reason. 

The  report  should  contain  representative 
strips  of  electrocardiograms  taken  during  the 
exercise,  hematocrit  resting  and  exercise 
arterial  blood  gas  value,  speed  and  grade  of 
the  treadmill  or  bicycle  ergometer  exercise 
level  in  watts  or  kg^./min.,  and  duration  of 
exercise.  The  altihide  of  the  test  site, 
barometric  pressure,  and  normal  range  of 
blood  gas  values  for  that  facility  should  also 
be  reported. 

3.  Evaluation.  Three  tables  are  provided  in 
Listing  3.02C1  for  evaluation  of  arterial  blood 
gas  determinations  at  rest  and  during 
exercise.  The  blood  gas  levels  in  Listing 
3.02C1,  Table  UI-A,  are  applicable  at  test 
sites  sitiiated  at  less  than  3,000  feet  above  sea 
level.  The  blood  gas  levels  in  Listing  3.02C1, 
Table  WrB,  are  applicable  at  test  sites 
situated  at  3,000  through  6,000  feet  above  sea 
level.  The  blood  gas  levels  in  Listing  3.02C1, 
Table  ID-C  are  applicable  for  test  sites  over 
6,000  feet  above  sea  level.  Tables  III-^  and  C, 
take  into  account  the  lower  blood  PaOt 
normally  found  in  individuals  tested  at  the 
higher  altitude.  When  the  barometric 
pressure  is  unusually  high  for  the  altitude  at 
the  time  of  testing,  consideration  should  be 
given  to  those  cases  in  which  the  PaOt  falls 
slightiy  above  the  requirements  of  Table  III- 
A,  in-B,  or  ni-C  whichever  is  appropriate  for 
the  altitude  at  which  testing  was  performed. 

3.01  Category  of  Impairments,  Respiratory 

3.02  Chronic  Pulmonary  Insufficiency. 
With: 

A.  Chronic  obstructive  pulmonary  disease 
(due  to  any  cause).  With:  Both  FEVi  and 
MW  equal  to  or  less  than  values  specified  in 
Table  I  corresponding  to  the  person's  height 
without  shoes. 


Table  I 


TABtEl 


FEV,  andMW 

Height  without  shoes 
Onches) 

Equal  to  or 

less  than  (L. 

BTPS) 

(MBC) 

equal  to  or 

less  than 

(L/min.. 

BTPS) 

60  or  less 

1.0 
1.1 
1.2 
1.3 
1.4 
1.5 
1.6 

40 

61-63 

64-65 

66-«7 

68-69 

70-71.. 

72  or  more —     

44 

48 
52 
56 

60 
64 

or 

B.  Chronic  restrictive  ventilatory  disorders. 
With:  Total  vital  capacity  equal  to  or  less 
than  values  specifieid  in  Table  D 
corresponding  to  the  person's  height  without 
shoes.  In  severe  kyphoscoliosis,  the  measured 
span  between  die  fingertips  when  the  upper 
extremities  ore  abducted  90  degrees  should 
be  substituted  for  hei^t 


Height  without  shoes  fnches) 

VC  equal 
toorless 

60  or  less „.. 

1.2 

1  9 

61-63 ™„    .„      

64-65 

j  4 

66-67 „ 

1.5 
1  6 

68-69 ..., 

70-71 „ 

1  7 

72-or  more „ 

1  8 

or 

C.  Chronic  impairment  of  gas  exchange 
(due  to  any  cause).  With: 

1.  Steady-state  exercise  blood  gases 
demonstrating  values  of  PaOi  and 
simultaneously  determined  PaCOi,  measured 
at  a  workload  of  approximately  17  ml.  Oi/ 
kg./min.  or  less  of  exercise,  equal  to  or  less 
than  the  values  specified  in  Table  III-A  or 
ra-Borlll-C. 


Table  III— A 

[Applicat)le  at  test  sites  lees  than,  3,000  feet  above 
sea  level] 


Arterial  KO,  (mm.  Hg) 

Arterial 
POi  and 
equal  to 
or  less 

than 
(mm.  Hg) 

30  or  tMlow „.. 

65 
64 
63 
62 

61 

31 

32 _ 

33 „ 

34 ,. 

35 

60 

36 

59 

37 , 

58 

38. 

57 

39 

56 

40  or  atxjve 

55 

Table  ill— B 

[App<icat>le  at  test  sites  3,000  through  6,000  feet 
atxwe  sea  levell 


Arterial  PCOi  (mm.  Hg) 

Arterial 
PCOiand 
equal  to 

or  less 
than 

(fTHTI.  Hg) 

30  or  Iwlow _ 

60 

32 LZZZ.~ZZI~  1 

59 
58 

33 

57 

34 ■ , 

35 

56 

55 

38 „     

37 „    

54 

53 

38 „„ 

39 

40  or  above 

52 
51 
SO 

TABI£  ill— C 


[Applicable  at  test 


,  Msr  6,000  feet  above  see 
level) 


Arterial  PCOi  (mm.  Hg)  and 

Artaiiri 

PO. 
equal  to 
or  less 

than 
(mm.  Hg) 

30  or  below 

56 
54 

sa 

52 

51 

31 

32 

33 

34 .„     

35 

SO 

36 

49 
48 
47 
46 

45 

37 

38..„ 

39 

40  or  ai)ove 

or 

2.  Diffusing  capacity  for  the  lungs  for 
carbon  monoxide  less  than  6  ml./mm.  Hg/ 
min.  (steady-state  methods)  or  less  than  9 
nJ./mm.  Hg/min.  (single  breath  method)  or 
less  Uian  30  percent  of  predicted  normal.  (All 
method  actual  values,  and  predicted  normal 
values  for  the  methods  used  should  be 
reported.):  or 

D.  Mixed  obstructive  ventilatory  and  gas 
exchange  impairment  Evaluate  under  the 
criteria  in  3.02A,  B,  and  C. 

3.03  Asthma.  With: 

A  Chronic  asthmatic  bronchitis.  Evaluate 
under  die  criteria  for  chronic  obstinictive 
ventilatory  impairment  in  3.02A,  or 

B.  Episodes  of  severe  attacks  (See  3.00C), 
in  spite  of  prescribed  treatment  occurring  at 
least  once  every  2  months  or  on  an  average  of 
at  lest  6  times  a  year,  and  prolonged 
expiration  with  wheezing  or  riionchi  on 
physical  examination  between  attacks. 

3.06  Pneumoconiosis  (demonstrated  by 
roentgenographic  evidence).  Evaluate  under 
criteria  in  3.02. 

3.07  Bronchiectasis  (demonstrated  by 
radio-opaque  material).  With: 

A.  Episodes  of  acute  bronchitis  or 
pneumonia  or  hemoptysis  (more  than  blood- 
streaked  sputum)  occurring  at  least  every  2 
months;  or 

B.  Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  under 
the  applicable  criteria  in  3.02. 

3.08  Mycobacterial  infection  of  the  lung. 
Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  under 
appropriate  criteria  in  3.02. 

3.09  Mycotic  infection  of  the  lung. 
Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  under 
the  appropriate  criteria  in  3.02. 

3.11  Cor  pulmonale,  or  pulomonary 
vascular  hypertension.  Evaluate  under  the 
criteria  in  4.02D. 

4.00    Cardiovastnilar  System 

A.  Severe  cardiac  impairment  results  from 
one  or  more  of  three  consequences  of  heart 
disease;  (1)  congestive  heart  failure;  (2) 
ischemia  (with  or  without  necrosis)  of  heart 
muscle;  (3)  conduction  disturbances  and/ or 
arrhythmias  resulting  in  cardiac  syncope. 


I 
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With  diseases  ofiartanefand  veins,  severe 
impainnent  may  result  from  disorders  of  the 
vawnlMttre  hi  the  central  nervons  system, 
eyes,  kidneys,  extremities,  and  other  organs. 

The  criteria  for  evaluating  impainnent 
resulting  from  heart  diseases  or  diseases  of 
tha  blood  vessels  are  based  on  symptoms, 
physical  signs  and  pertinent  liaboratory 
hndings. 

B.  Congestive  heart  failure  is  considered  in 
the  Listing  under  one  category  whatever  the 
etiology  (i.e.,  arteriosclerotic,  hypertensive, 
rheumatic,  pulmonary,  congenital,  or  other 
organic  heart  diseases).  Congestive  heart 
failure  is  not  considered  to  have  been 
established  for  the  purpose  of  4.02  unless 
there  is  evidence  of  vascular  congestion,  such 
as  hepatomegaly  or  peripheral  or  pulmonary 
edema  which  is  consistent  with  clinical 
diagnosis.  (Radiological  description  of 
vascular  congestion,  unless  supported  by 
appropriate  clinical  evidence,  should  not  be 
construed  as  pulmonary  edema.)  The  findings 
of  vascular  congestion  need  not  be  present  at 
the  time  of  adjudication  (except  for  4.02A), 
but  must  be  casually  related  to  the  current 
episode  of  marked  impairment.  Tha  findings 
other  then  vascular  congestion  must  be 
persistent. 

Other  congestive,  ischemic,  or  restrictive 
(obstructive)  heart  diseases  such  as  caused 
by  cardiomyopathy  or  aortic  stenosis  may 
result  ia  si^iflcant  impairment  dues  to 
congestive  heart  failtire,  rhythm  disturbances, 
or  ventricular  outflow  obstruction  in  the 
absence  of  left  ventricular  enlargement  as 
described  in  4.08B1.  However,  the  ECG 
criteria  a»  defined  in  4.02BZ  should  be 
fulfilled.  Clinical' findings  such  aesymptions 
of  dyspnea,  fatigue,  rhythm  disturbances,  etc., 
should  be  documented  and  the  diagnosis 
confirmed  by  echocardiography  or  at  cardiac 
catheterization. 

C.  Hypmienaive  vascular  diseases  does 
not  result  in  severe  impairment  unless  it 
causes  severe  damage  to  one  or  more  of  four 
end  organs;  heart,  brain,  kidneys,  or  eyes, 
(retinae).  The  presence  of  such  damage  must 
be  established  by  appropriate  abnormal 
physical  signs  and  tkboratory  findings  as 
specified  in  4>02  or  4.04.  or  for  the  body 
system  involved. 

O.  Ischemic  heart  dtaeases  may  result  in  a 
marked  impairment  due  to  chest  pain. 
Description  of  the  pain  must  contain  the 
clinical  characteriBtics  aa  discussed  uiider 
4.00E.  In  addition,  the  clinical  impression  of 
chest  pain  of  cardiac  origin  moat  be 
supported  by  objective  evidence  as  described 
under  4.00  F.G.  or  H. 

E.  Chest  pain  of  cardie  origin  is  considarad 
to  be  pain  which  is  precipitated  by  effort  and 
promptly  relieved  by  sublingual  nitroglycerin 
or  rapid^cting  nitrates  or  rest  The  charactBr 
of  the  pain  is  classically  described  as 
crushing  squeexing,  burning,  or  oppressive 
pain  located  in  the  chest  Excluded  is  riiaip, 
sticking  or  rhythmic  pain.  Pain  occuning  on 
exercise  should  be  described  specifically  as 
to  usual  inciting  factors  (kind  and  degree), 
charactac  loeatian,  radistian.  dumtion,  and 
responaae  to  nitro^ceim  mrest 

So-called  "wiginaLequivaleBf '  Incallons 
manifeatad  by  pain  in-tfia  thraet,  aooa,  or 
hands  have  the  same  vaUdity  aartbttchast 
pain  deacribad  above. 


variant  angina  of  the  Ptiazmetal  type  (e.g., 
rest  angina  with  transitory  ST  elevation  on 
electrocardiogram]  will  be  considered  to 
have  the  same  validity  as  classical  angina 
pectoris  as  described  above.  Shortness  of 
breath  as  an  isolated  finding  should  not  be 
considered  as  an  anginal  equivalent. 

Chest  pain  that  appears  to  be  of  cardiac 
origin  may  be  caused  by  noncoronary 
conditions.  Evidence  forthe  latter  should  be 
actively  considered  in  determining  whether 
the  chest  pain  is  of  cardiac  origin.  Among  the 
more  common  conditions  which  may 
masquerade  as  angina  are  gastrointestinal 
tract  lesions  such  as  biliary  tract  disease, 
esophagitis,  hiatal  hernia,  peptic  ulcer,  and 
pancreatitis;  and  muscufeskeletal  lesions 
such  as  costochondritis  and  cervical  arthritis. 
F.  Documentation  of  electrocardiography. 
1.  Electrocardiograms  obtnined  at  rest 
must  be  submitted  in  the  original  or  a  legible 
copy  of  a  12-lead  tracing  appropriately 
labeled,  with  the  standardization  inscribed 
on  the  tracing.  Alteratioa  in  standardization 
of  specific  leads  (such  aa  to  accommodate 
large  ORS  amplitudes]  must  be  shown  on 
those  leads. 

The  effect  of  drugs,  electrolyte  imbalance, 
etc.,  should  be  considered  as  possible 
noncoronary  causes  of  BCG  abnormalities, 
especially  those  involving  the  ST  segment  If 
needed  and  available,  pre-drug  (especially 
predigitaiis)  tracing  shovld  be  obtained. 
The  term  "Ischemic"  ii  used  in  4.04  to 
destnibe  a  pathologic  ST  deviation. 
Nonspecific  repolarization  changes  should 
not  be  confused  with  isohemic  configurations 
or  a  current  of  injury. 

Detailed  descriptiona  or  computer 
interpretations  without  the  original  or  legible 
copies  of  the  ECG  are  not  acceptable. 

Z  Electrocardiogrdma  obtained  in 
conjunction  with  exercite  tests  must  include 
the  original  tracings  or  •  legible  copy  of 
appropriate  leads  obtaiaed  before,  during, 
and  after  exercise.  Test  control  tracings, 
taken  before  exercise  in  the  upright  position, 
must  be  obtained.  An  EGG  after  20  seconds 
of  vigorous  hyperventilation  should  be 
obtained.  A  posthypervcntilation  tracing  may 
be  essential  for  the  proper  evaluation  of  an 
"abnormal"  test  in  certain  circumstances, 
such  as  in  women  with  evidence  of  mitral 
valve  prolapse.  A  tracing  should  be  taken  at 
approximately  5  METs  ef  exercise  and  at  the 
time  the  BCG  becomes  abnormal  according  to 
the  criteria  in  4.04A.  The  time  of  onaet  of 
these  abnormal  changee  must  be  noted,  and 
the  ECG  tracing  taken  at  the  time  should  be 
obtained  Exercise  histograms  without  the 
original  tracings  or  legible  copies  are  not 
acceptable. 

Whenever  electrocardiographically 
documented  stress  test  data  are  submitted, 
irrespective  of  the  type,  the  standardization 
must  be  inscribed  on  the  tracings  and  the 
strips  must  be  labeled  appropriately, 
indicating  the  times  recorded.  The  degree  of 
exercise  achieved;  the  blood  pressure  levels 
during  the  test  and  any  reason  for 
terminating  the  test  must  be  included  in  the 
report. 
G^Exerciae  testing. 

Ik  When  to  purchase.  Since  the  results  of  a 
treadmill  exercise  test  are  the  primary  baais 
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should  be  included  in  the  file  whenever  they 
have  been  perfoimed.  There  are  also 
circumstnnces  under  which  it  will  be 
appropriate  to  purchase  exercise  tests. 
Generally,  these  are  linrited  to  claims 
involving  chest  pain  which  it  considered  to 
be  of  cardiac  origin  hfutwithout  corroborating 
ECG  or  other  evidence  of  isdiemic  heart 
disease. 

Exercise  test  should  not  bt  purchased  in 
the  absence  of  alleged  chest  pain  of  cardiac 
origin.  Even  in  the  presence  of  an  allegation 
of  chest  pain  of  cardiac  origfti,  an  exercise 
test  should  not  be  purchased  where  fiill 
development  short  of  such  a  purchase  reveals 
that  the  impainnent  meets  or  equals  any 
Listing  or  the  claim  can  be  adjudicated  on 
some  other  basis. 

2.  Methodology.  When  an  exercise  testis 
purchased,  it  should  be  a  treedmill  type  using 
a  continuous  progressive  multistage  regimen. 
The  targeted  heart  rate  should  be  not  less 
than  85  percent  of  the  maximum  predicted 
heart  rate  unless  it  becomes  hazardous  to 
exercise  to  the  heart  rate  or  becomes 
unnecessary  because  the  EGG  meets  the 
criteria  in  4.04A  at  a  lower  beart  rate  (see 
also  4.00F.2).  Bejrond  diese  nequirements,  it  ia 
prudent  to  accept  the  methodology  of  a 
qualified  competmt  test  fadlity.  bi  any  case, 
a  precise  description  of  the  protocol  that  wae 
followed  must  be  provided. 

3.  Limitations  of  exercise  testing.  Exercise 
testing  should  not  be  purchaaed  for 
individuals  who  have  the  foflonnng:  unstable 
progressive  en^na  pectoris;;  recent  onset 
(approximately  Z  months)  of  angina; 
congestive  heart  failure;  unaontrolled  serious 
arrbythnuaa  (including  uncontrolled  auricalar 
fibrillatian);  aacond  or  third>degree  heart 
block;  Wolff-P«icinson>'Whito  s^drome; 
uncontrolled  marited  hypertension;  raariced 
aortic  stenosis;  marked  pulmonary 
hypertension;  dissecting  or  ventricular 
aneurysms;  acute  illness:  limiting 
neurological  or  musculoakelBtal  intpairmants; 
or  for  individuals  on  medicatiim  where 
performance  of  stress  testing  may  conatitute 
a  significant  risk. 

The  presence  of  noncoronary  or 
nonischemic  factors  which  may  influence  the 
ECG  response  to  exercise  include 
hypokalemia,  hyperventilation, 
vasoregulatory  asthenia,  significant  anemia, 
left  bundle  branch  block,  and  other  heart 
disease,  particularly  valvular. 

Digitalis  may  cause  ST  segment 
abnormalities  at  rest  during,  and  after 
exercise.  Digitalis-related  ST  depression, 
present  at  rest  may  become  accentuated  and 
result  in  false  interpretations  of  the  ECG 
taken  during  or  after  exercite  test 

4.  Evaluation.  Where  the  evidence  includes 
the  results  of  a  treadmill  exercise  test  this 
evidence  is  the  primary  basis  for  nrfjudimtipg 
claims  under  4.04.  For  purposes  of  this  Social 
Security  disability  program,  treadmill 
exercise  testing  will  be  evehiated  on  the 
basis  of  the  level  at  which  the  test  becomes 
positive  in  accordance  witbthe^ECG  oriterie 
in  40«A.  Hovmver,  the  sij^iiRcance  of  f&idings 
of  a  treadmill  exerciae  test  miiet  be 
considarad  in  li^  oftiK  eilnieal  course  of 
the  diJMase-wiiidi  may  have- oocaired 
subsequent  to  performan8e.of  the-ffiiercise 
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test  The  criteria  in  4MB  are  not  applicable  if 
there  ia  documentation  of  an  acceptable 
treadmill  exercise  teat  it  there  is  no  evidence 
of  a  treadmill  exerciae  test  or  if  tlu  test  is  not 
acceptable,  the  criteria  in  4JMB  should  be 
used  The  level  of  exercise  is  considered  in 
terms  of  multiples  of  METs  (metabolic 
equivalent  units).  One  MET  is  the  basal  Oi 
requirement  of  the  body  in  an  inactive  state, 
sitting  quiely.  It  is  considered  by  most 
authorities  to  be  approximately  3.5  mL  Oi/ 
kg./min. 
H.  Angiographic  evidence. 

1.  Coronary  arteriography.  This  procedure 
is  not  to  be  purchased  by  the  Social  Security 
Administration.  Should  the  results  of  such 
testing  be  available,  the  report  should  be 
considered  as  to  the  quality  and  kind  of  data 
provided  and  its  applicability  to  the 
requirements  of  the  Listing  of  Impairments.  A 
copy  of  the  report  of  the  catheterization  and 
ancillary  studies  should  be  obtained.  The 
report  should  provide  information  as  to  the 
technique  used,  the  method  of  assessing 
coronary  lumen  diameter,  and  the  nature  and 
location  of  any  obstructive  lesions. 

It  is  helpful  to  know  the  meAod  used,  the 
number  of  projections,  and  whether  selective 
engagement  of  each  coronary  vessel  was 
satisfactorily  accomplished  It  is  also 
important  to  know  whedier  the  injected 
vessel  was  entirely  and  uniformly  opacified 
thus  avoiding  the  artifactual  appearance  of 
narrowing  or  an  obstruction. 

Coronary  artery  spasm  induced  by 
intracoronary  catheterization  is  not  to  be 
considered  as  evidence  of  isdiemic  heart 
disease. 

Estimation  of  the  functional  significance  of 
an  obstructive  lesion  may  also  be  aided  by 
description  of  how  well  the  distal  part  of  the 
vessel  is  visualized.  Some  patients  with 
significant  proximal  coronary  atherosclerosis 
have  well-developed  large  collateral  blood 
supply  to  the  distal  vessels  without  evidence 
of  myocardial  damage  or  ischemia,  even 
under  conditions  of  severe  stress. 

2.  Left  ventriculography.  The  report  should 
describe  the  local  contractility  of  the 
myocardium  as  may  be  evident  from  areas  of 
hypokinesia,  dyskinesia,  or  akinesia;  and  the 
overall  contractility  of  the  myocardium  as 
measured  by  the  ejection  fraction. 

3.  Proximal  coronary  arteries  [see  4.04B7) 
will  be  considered  as  the: 

a.  Right  coronary  artery  proximal  to  the 
acute  marginal  branch:  or 

b.  Left  anterior  descending  coronary  artery 
proximal  to  the  first  septal  perforator  or 

c.  Left  circumfiex  coronary  artery  proximal 
to  the  first  obtuse  marginal  branch. 

I.  Results  of  other  tests.  Infonnation  from 
adequate  reports  of  other  tests  such  as 
radionuclide  studies  or  echocardiography 
should  be  considered  where  that  information 
is  comparable  to  the  requirements  in  the 
listing.  An  ejection  fraction  measured  by 
echocardiography  is  not  determinative,  but 
may  be  given  consideration  in  the  context  of 
associated  findings. 

J.  Major  surgical  procedures.  Hie  amount 
of  function  restored  and  the  time  required  to 
effect  improvement  after  heart  or  vascular 
surgery  vary  with  the  nature  and  extent  of 
the  disorder,  the  type  of  surgeiy,  and  other 
individual  factors.  If  the  criteria  described  for 


heart  or  vaacnlar  diseaae  an  met,  propoaed 
heart  or  vascular  sorgery  (coronary  artery 
bypaas  procadore,  valve  teplacement  major 
arterial  grafts,  etc)  does  not  militate  against 
a  finding  of  disability  with  subsequent 
assessment  postoperatively. 

The  usual  time  after  surgery  for  adequate 
assessment  of  the  results  of  surgery  is 
considered  to  be  approximately  3  months. 
Assessment  of  the  magnitude  of  the 
impainnent  following  surgery  requires 
adequate  documentation  of  the  pertinent 
evaluations  and  tests  performed  following 
surgery,  such  as  an  interval  history  and 
physical  examination,  with  emphasis  on 
those  signs  and  symptoms  which  might  have 
changed  postoperatively,  as  well  as  X-rays 
and  electrocardiograms.  Where  treadmill 
exercise  tests  or  angiography  have  been 
performed  fcUr^ving  the  surgical  procedure, 
the  results  of  tliese  tests  should  be  obtained 

Documentation  of  the  preoperative 
evaluation  and  a  description  of  the  surgical 
procedure  are  also  required.  The  evidence 
should  be  documented  from  hospital  records 
(catheterization  reports,  coronary 
arteriographic  reports,  etc)  and  the  operative 
note. 

Implantation  of  a  cardiac  pacemaker  is  not 
considered  a  major  surgical  procedure  for 
purposes  of  this  section. 

IC  Evaluation  of  peripheral  arterial 
disease.  The  evaluation  of  peripheral  arterial 
disease  is  based  on  medically  acceptable 
clinical  findings  providing  adequate  history 
and  physical  examination  findings  describing 
the  impairment  and  on  documentation  of  the 
appropriate  laboratory  techniques.  The 
specific  findings  stated  in  Listing  4.13 
represent  the  level  of  severity  of  diat 
impairment  these  findings,  by  themselves, 
are  not  intended  to  represent  the  basis  for 
establishing  the  clinical  diagnosis.  The  level 
of  the  impainnent  is  based  on  tiie 
symptomatology,  physical  findings,  Ooppler 
studies  before  and  after  a  standard  exercise 
test  and/or  angiographic  findings. 

The  requirements  for  evaluation  of 
peripheral  arterial  disease  in  Listing  4.13B  are 
based  on  the  ratio  of  systolic  blood  pressure 
at  the  ankle,  determined  by  Doppler  study,  to 
the  systolic  blood  pressure  at  the  brachial 
artery  determined  at  the  same  time.  Results 
of  plethysmographic  studies,  or  other 
techniques  providing  systolic  blood  pressure 
determinations  at  the  ankle,  should  be 
considered  where  the  information  is 
comparable  to  the  requirements  in  the  listing. 

Listing  4.13B.1  provides  for  determining 
that  the  listing  is  met  when  the  resting  ankle/ 
brachial  systolic  blood  pressure  ratio  is  less 
than  0.50.  Listing  4.13B.2  provides  additional 
criteria  for  evaluating  peripheral  arterial 
impairment  on  the  basis  of  exercise  studies 
when  the  resting  ankle/brachial  systolic 
blood  pressure  ratio  is  0.50  or  above.  The 
results  of  exercise  studies  should  describe 
the  level  of  exercise  (e.g.,  speed  and  grade  of 
the  treadmill  settings),  the  duration  of 
exercise,  symptoms  during  exercise,  the 
reasons  for  stopping  exercise  if  the  expected 
level  of  exercise  was  not  attained  blood 
pressures  at  the  ankle  and  other  pertinent 
levels  measured  after  exercise,  and  the  time 
required  to  return  the  systolic  blood  pressure 
toward  or  to,  the  preexercise  level  When 


exercise  Doppler  studies  an  porchaaad  by 
the  Social  Security  Administnlion,  it  ia 
suggested  that  the  requested  exercise  be  on  a 
treadmill  at  2  mph.  on  a  12  percent  grade  for  5 
minutes.  Exercise  studies  should  not  be 
performed  on  individuals  for  whom  exercise 
is  contraindicated  The  methodology  of  e 
qualified  competent  facility  should  be 
accepted.  In  any  case,  a  precise  description 
of  the  protocol  that  was  followed  must  be 
provided. 

It  must  be  recognized  that  appHcation  of 
the  criteria  in  Listing  4.13B  may  be  limited  in 
individuals  who  have  severe  calcific 
(Monckeberg's)  sclerosis  of  the  peripheral 
arteries  or  severe  small  vessel  disease  in 
individuals  with  diabetes  mellitus. 

4.01  Category  of  Impairments, 
Cardiovascular  System 

4.02  Congestive  heart  failure  (manifested 
by  evidence  of  vascular  congestion  such  as 
hepatomegaly,  peripheral  or  pulmonary 
edema).  With: 

A.  Persistent  congestive  heart  failure  on 
clinical  examination  despite  prescribed 
therapy;  or 

B.  Persistent  left  ventricular  enlargement 
and  hypertrophy  documented  by  both: 

1.  Extension  of  the  cardiac  shadow  (left 
ventricle)  to  the  vertebral  column  on  a  left 
lateral  chest  roentgenogram;  and 

2.  ECG  showing  QRS  duration  less  than 
0.12  second  with  S,i  plus  lU  (or  iU]  of  35 
mm.  or  greater  and  ST  segment  depressed 
more  than  0.5  mm.  and  low,  diphasic  or 
inverted  T  waves  in  leads  with  tall  R  waves: 
or 

C.  Persistent  "mitral"  type  heart 
mvolvement  documented  by  left  atrial 
enlargement  shown  by  double  shadow  on  PA 
chest  roentgenogram  (or  characteristic 
distortion  of  barium-filled  esophagus)  and 
either 

1.  ECG  showing  QRS  duration  less  than 
0.12  second  with  Svi  plus  R,«  (or  R^)  of  35 
mm.  or  greater  and  ST  segment  depressed 
more  than  0.5  mm.  and  low.  diphasic  or 
inverted  T  wavers  in  leads  with  tall  R  waves, 
or 

2.  ECG  evidence  of  right  ventricular 
hypertrophy  with  R  wave  of  5.0  mm.  or 
greater  in  lead  Vi  and  progressive  decrease 
in  R/S  amplitude  from  lead  V,  to  Vj  or  V.;  or 

D.  Cor  pulmonale  (non-acute)  documented 
by  both: 

1.  Right  ventricular  enlargement  (or 
prominence  of  the  right  out-flow  tract)  on 
chest  roentgenogram  or  fiuoroscopy:  and 

2.  ECG  evidence  of  right  ventricular 
hyperti-ophy  with  R  wave  of  SX)  mm.  or 
greater  in  lead  Vi  and  progressive  decrease 
in  R/S  amplitude  from  lead  Vi  to  Vt  or  V* 

4.03  Hypertensive  vascular  disease. 
Evaluate  under  4.02  04  4.04  or  under  the 
criteria  for  the  affected  body  system. 

AM    Ischemic  heart  disease  with  chest 
pain  or  cardiac  origin  as  described  in  4.00E 
With; 

A.  Treadmill  exercise  test  (see  4.00  F  and 
(G)  demonstrating  one  of  the  following  at  an 
exercise  level  of  5  METs  or  less: 

1.  Horizontal  or  downsloping  depression 
(from  the  standing  control)  of  die  ST  segment 
to  XJH  mm.  or  greater,  lasting  for  at  least  0.0B 
second  after  the  ]  junction,  and  clearly 
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discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

2.  junctional  depression  occurring  during 
exercise,  remaining  depressed  (from  the 
standing  control]  to  2.0  mm.  or  greater  for  at 
least  0.08  second  after  the  ]  junction  (the  so- 
called  slow  upsloping  ST  segment),  and 
clearly  discernible  In  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

3.  Premature  ventricular  systoles  which  are 
multiform  or  bidirectional  or  are  sequentially 
inscribed  (3  or  more);  or 

4.  ST  segment  elevation  (from  the  standing 
control)  to  1  mm.  or  greater,  or 

5.  Development  of  second  or  third  degree 
heart  block;  or 

B.  In  the  absence  of  a  report  of  an 
acceptable  treadmill  exercise  test  (see  4.00G). 
one  of  the  following: 

1.  Transmural  myocardial  infarction 
exhibiting  a  QS  pattern  or  a  Q  wave  with 
amplitude  at  least  V^rd  of  R  wave  and  with  a 
duration  of  0.04  second  or  more.  (If  these  are 
present  in  leads  III  and  a  VF  only,  the 
requisite  Q  wave  findings  must  be  shown,  by 
labelled  tracing,  to  persist  on  deep 
inspiration);  or 

2.  Resting  ECG  findings  showing  ischemic- 
type  (see  4.00F1)  depression  of  ST  segment  to 
more  than  0.5  mm.  in  either  (a)  leads  I  and  a 
VL  and  V«  or  (b)  leads  n  and  III  and  a  VF  or 
(c)  leads  Vi  through  V*;  or 

3.  Resting  ECG  findings  shovnng  an 
ischemic  configuration  or  current  of  injury 
(see  4.00F1)  with  ST  segment  elevation  to  2 
mm.  or  more  in  either  (a)  leads  I  and  a  VL 
and  Vt  or  (b)  leads  U  and  m  and  a  VF  or  (c) 
leads  Vs  through  V«;  or 

4.  Resting  ECG  findings  showing 
symmetrical  inversion  of  T  waves  to  5.0  mm. 
or  more  in  any  two  leads  except  leads  III  or 
aVR  or  Vi  or  V>;  or 

5.  Inversion  of  T  wave  to  1.0  mm.  or  more 
in  any  of  leads  I,  II,  aVL.  Vj  to  V,  and  R  wave 
of  5.0  mm.  or  more  in  lead  aVL  and  R  wave 
greater  than  S  wave  in  lead  aVF;  or 

6.  "Double"  Master  Two-Step  test 
demonstrating  one  of  the  following: 

a.  Ischemic  depression  of  ST  segment  to 
more  than  0.5  mm.  lasting  for  at  least  0.08 
second  beyond  the  ]  junction  and  clearly 
discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

b.  Development  of  a  second  or  third  degree 
heart  block;  or 

7.  Angiographic  evidence  (see  4.0CH) 
(obtained  independent  of  Social  Security 
disability  evaluation)  showing  one  of  the 
following: 

a.  50  percent  or  more  narrowing  of  the  left 
main  coronary  artery;  or 

b.  70  percent  or  more  narrowing  of  a 
proximal  coronary  artery  (see  4.00H3) 
(excluding  the  left  main  coronary  artery);  or 

c.  50  percent  or  more  narrowing  involving  a 
long  (greater  than  1  cm.)  segment  of  a 
proximal  coronary  artery  or  multiple 
proximal  coronary  arteries;  or 

8.  Akinetic  or  hypokinetic  myocardial  wall 
or  septh!  motion  with  left  ventricular  ejection 
fraction  of  30  percent  of  less  measured  by 
contrast  or  radio-isotopic  ventriculographic 
methods:  or 


C.  Resting  ECG  findings  showing  left 
bundle  branch  block  as  evidenced  by  QRS 
duration  of  0.12  second  or  more  in  leads  I,  II, 
or  QI  and  R  peak  duration  of  0.06  second  or 
more  in  leads  I,  aVL,  Vs,  or  V*,  unless  there  is 
a  coronary  angiogram  of  record  which  is 
negative  (see  criteria  ki  4.04B7). 

4.05    Recurrent  arrtythmias  (not  due  to 
digitalis  toxicity)  resulting  in  tmcontrolled 
repeated  episodes  of  oardiac  8>'ncope  and 
documented  by  resting  or  ambulatory 
(Holler)  electrocardiography. 

4.09    Myocardiopathies,  rheumatic  or 
syphilitic  heart  disease.  Evaluate  under  the 
criteria  In  4.02, 4.04,  4.05,  or  11.04. 

4.11  Aneurysm  of  aorta  or  major 
branches  (demonstrated  by  roentgenographlc 
evidence).  With: 

A.  Acute  or  chronic  dissection  not 
controlled  by  prescribed  medical  or  surgical 
treatment;  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  4j02;  or 

C.  Renal  failure  as  described  under  the 
criteria  in  6.02;  or 

D.  Repeated  snycopal  episodes. 

4.12  Chronic  venous  insufficiency  of  the 
lower  extremity  with  incompetency  or 
obstruction  of  the  deep  venous  return, 
associated  with  supeificial  varicosities, 
extensive  brawny  edoma,  stasis  dermatitis, 
and  recurrent  or  persistent  ulceration  which 
has  not  healed  following  at  least  3  months  of 
prescribed  medical  or  surgical  therapy. 

4.13  Peripheral  arterial  disease.  With: 

A.  Intermittent  claudication  with  failure  to 
visualize  (on  arteriogram  obtained 
independent  of  Social  Security  disability 
evaluation)  the  commbn  femoral  or  deep 
femoral  artery  in  one  extremity;  or 

B.  Intermittent  claudication  with  marked 
impairment  of  periphiral  arterial  circulation 
as  determined  by  Doppler  studies  showing: 

1.  Resting  ankle/brachial  systolic  blood 
pressure  ratio  of  less  than  0.50;  or 

2.  Decrease  in  systolic  blood  pressure  at 
ankle  or  exercise  (sea  4.00K)  to  50  percent  or 
more  of  preexercise  level  and  requiring  10 
minutes  or  more  to  return  to  prexercise  level; 
or 

C.  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  arterial  disease. 

5.00    Digestive  Systom 

A.  Disorders  of  the  digestive  system  which 
result  in  a  marked  impairment  usually  do  so 
because  of  interference  with  nutrition, 
multiple  recurrent  inflammatory  lesions,  or 
complications  of  disease,  such  as  fistulae, 
abscesses,  or  recurrent  obstruction.  Such 
complications  usually  respond  to  treatment. 
These  complications  must  be  shown  to 
persist  on  repeated  examinations  despite 
therapy  for  a  reasonable  presumption  to  be 
made  that  a  marked  impairment  will  last  for 
a  continuous  period  of  at  least  12  months. 

B.  Malnutrition  or  weight  loss  from 

.  gastrointestinal  disorders.  When  the  primary 
disorder  of  the  digestive  tract  has  been 
established  (e.g.  enterocolitis,  chronic 
pancreatitis,  postgastrointestinal  resection,  or 
esophageal  stricture,  stenosis,  or  obstruction), 
the  resultant  interference  with  nutrition  will 
be  considered  under  the  criteria  in  5.08.  This 
will  apply  whether  the  weight  loss  is  due  to 
primary  or  secondary  disorders  of 


malabsorption,  malassimilation  or 
obstruction.  However,  weight  loss  not  due  to 
diseases  of  the  digestive  tract,  but  associated 
with  psychiatric  or  primary  endocrine  or 
other  disorders,  should  be  evaluated  under 
the  appropriate  criteria  for  the  underlying 
disorder. 

C.  Surgical  diversion  of  the  intestinal  tract, 
including  colostomy  or  ileostomy,  are  not 
hsted  since  they  do  not  represent 
impairments  which  preclude  all  work  activity 
if  the  individual  is  able  to  maintain  adequate 
nutrition  and  function  of  the  stoma.  Dumping 
syndrome  which  may  follow  gastric  resection 
rarely  represents  a  marked  impairment  which 
would  continue  for  12  months.  Peptic  ulcer 
disease  with  recurrent  ulceration  after 
definitive  surgery  ordinarily  responds  to 
treatment.  A  recurrent  ulaer  after  definitive 
surgery  must  be  demonstrated  on  repeated 
upper  gastrointestinal  roentgenograms  or 
gastroscopic  examine tiona  despite  therapy  to 
be  considered  a  severe  inQ>ainnent  which 
will  last  for  at  least  12  months.  Definitive 
surgical  procedures  are  those  designed  to 
control  the  ulcer  disease  process  (i.e., 
vagotomy  and  pyloroplasty,  subtotal 
gastrectomy,  etc.).  Simple  closure  of  a 
perforated  ulcer  does  not  constitute  definitive 
surgical  therapy  for  peptic  ulcer  disease. 

5.01  Category  of  Impairments,  Digestive 
System 

5.02  Recurrent  upper  gastrointestinal 
hemorrhage  from  undetermined  cause  with 
anemia  manifested  by  hematocrit  of  30 
percent  or  less  on  repeated  examinations. 

5.03  Stricture,  stenosis,  or  obstruction  of 
the  esophagus  (demonstrated  by  X-ray  or 
endoscopy)  with  weight  loss  as  described 
under  5.08. 

5.04  Peptic  ulcer  disease  (demonstrated 
by  X-ray  or  endoscopy).  With: 

A.  Recurrent  ulceration  after  definitive 
surgery  persistent  despite  therapy;  or 

B.  Inoperable  fistula  formation;  or 

C.  Recurrent  obstruction  demonstrated  by 
X-ray  or  endoscopy,  or 

D.  Weight  loss  as  described  under  5.08. 

5.05  Chronic  liver  disease  (e.g.,  portal, 
postnecrotic,  or  biliary  cbrhosis;  chronic 
active  hepatitis;  Wilson's  disease).  With: 

A.  Esophageal  varices  (demonstrated  by  X- 
ray  or  endoscopy)  with  a  documented  history 
of  massive  hemorrhage  attributable  to  these 
varices.  Consider  under  a  disability  for  3 
years  following  the  last  massive  hemorrhage; 
thereafter,  evaluate  the  rtsidual  impairment 
or 

B.  Performance  of  a  shunt  operation  for 
esophageal  varices.  Consider  under  a 
disability  for  3  years  following  surgery; 
thereafter,  evaluate  the  residual  impairment; 
or 

C.  Serum  bilirubin  of  2S  mg.  per  deciliter 
(100  ml.)  or  greater  persisting  on  repeated 
examinations  for  at  least  5  months;  or 

D.  Ascites,  not  attributable  to  other  causes, 
recurrent  or  persisting  for  at  least  5  months, 
demonstrated  by  abdominal  paracentesis  or 
associated  with  persistent  hypoalbuminemia 
of  3.0  gm.  per  deciliter  (100  ml.)  or  less;  or 

E.  Hepatic  encephalopathy.  Evaluate  under 
the  criteria  in  listing  12.02;  or 

F.  Confirmation  of  chronic  liver  disease  by 
liver  biopsy  (obtained  independent  of  Social 
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Security  disability  evaluation)  and  one  of  the 
following: 

1.  Ascites  not  attributable  to  other  causes, 
recurrent  or  persisting  for  at  least  3  months, 
demonstrated  by  abdominal  paracentesis  or 
associated  with  persistent  hypoalbuminemia 
of  3.0  gm.  per  deciliter  (100  ml.)  or  less;  or 

2.  Serum  bilirubin  of  2.5  mg.  per  deciliter 
(100  ml)  or  greater  on  repeated  examinations 
for  at  least  3  months;  or 

3.  Hepatic  cell  necrosis  or  inflammation, 
persisting  for  at  least  3  months,  documented 
by  repeated  abnormalities  of  prothrombin 
time  and  enzymes  indicative  of  hepatic 
dysfunction. 

5.06  Chronic  ulcerative  or  granulomatous 
colitis  (demonstrated  by  endoscopy,  barium 
enema,  biopsy,  or  operative  findings).  With: 

A.  Recurrent  bloody  stools  documented  on 
repeated  examinations  and  anemia 
manifested  by  hematocrit  of  30  percent  or 
less  on  repeated  examinations;  or 

B.  Persistent  or  recurrent  systemic 
manifestations,  such  as  arthritis,  iritis,  fever, 
or  hver  dysfunction,  not  attributable  to  other 
causes;  or 

C.  Intermittent  obstruction  due  to 
intractable  abscess,  fistula  formation,  t>r 
stenosis;  or 

D.  Recurrence  of  findings  of  A,  B,  or  C 
above  after  total  colectomy;  or 

E.  Weight  loss  as  described  under  5.08. 

5.07  Regional  enteritis  (demonstrated  by 
operative  findings,  barium  studies,  biopsy,  or 
endoscopy).  With: 

A.  Persistent  or  recurrent  intestinal 
obstruction  evidenced  by  abdominal  pain, 
distention,  nausea,  and  vomiting  and     - 
accompanied  by  stenotic  areas  of  small 
bowel  with  proximal  intestinal  dilation;  or 

B.  Persistent  or  recurrent  systemic 
manifestations  such  as  arthritis,  iritis,  fever, 
or  liver  dysfunction,  not  attributable  to  other 
causes;  or 

C.  Intermittent  obstruction  due  to 
intractable  abscess  or  fistula  formation;  or 

D.  Weight  loss  .lii  described  under  SM. 

5.08  Weight  loss  due  to  any  persisting 
gastrointestinal  disorder  (The  following 
weights  are  to  be  demonstrated  to  have 
persisted  for  at  least  3  months  despite 
prescribed  therapy  and  expected  to  persist  at 
this  level  for  at  least  12  months.)  With: 

A.  Weight  equal  to  or  less  than  the  values 
specified  in  Table  I  or  U;  or 

B.  Weight  equal  to  or  less  than  the  values 
specified  in  Table  LII  or  IV  and  one  of  the 
following  abnormal  findings  on  repeated 
examinations: 

1.  Serum  albumin  of  3.0  gm.  per  decihter 
(100  ml.)  or  less:  or 

2.  Hematocrit  of  30  percent  or  less;  or 

3.  Serum  calcium  of  8.0  mg.  per  deciliter 
(100  ml.)  (4.0  mEq./L)  or  less;  or 

4  Uncontrolled  diabetes  mellitus  due  to 
pancreatic  dysfunction  with  repeated 
hyperglycemia,  hypoglycemia,  or  ketosis;  or 

5.  Fat  in  stool  of  7  gm.  or  greater  per  24- 
hour  stool  specimen;  or 

6.  Nitrogen  in  stool  of  3  gm.  or  greater  per 
24-hour  specimen;  or 

7.  Persistent  or  recurrent  ascites  or  edema 
not  attributable  to  other  causes. 

Tables  of  weight  reflecting  malnutrition 
scaled  according  to  height  and  sex—To  be 
used  only  in  connection  wifii  SJ)8. 


Table!— Men 


Heiflht  finches) ' 

(pounds) 

61 _ 

62. 

90 
92 
94 

63 

64_ .._ 

65_ —  ... .._..  .„  

66 „     _..  .. 

97 

99 

102 

106 

67 _   _ _  _ 

68 

109 

69 

112 

lis 

116 

70 „ „ „.., 

71 „.., 

72 _..., 

122 

73 

74 .._  ..  _ 

125 
12S 

75 •„.. 

131 
134 

78 

*  Heigtit  measured  without  shoes. 

Table  II— Women 


Height  (inches) ' 

Weight 
(pounds) 

58 H 

59 „ J 

77 
79 

60 .„ 

a9 

61 

84 

62.  _ 

66 

63 „  

89 

64 

65 „ _... 

66 

91 
94 
96 

67 _ 

68 _     

69 

70 

71 ..    

72 

101 
104 
107 
110 
114 
117 

73 _ „.. 

120 

'  Height  measured  without  shoes. 

Table  111— Men 


Height  (inches) ' 

Weiohi 
(pounds) 

61 ....„ 

62 

95 
96 

63 

64 

100 
103 

65 1 

106 

66 _   

69 ._ 

70 

109 
112 
116 
119 
122 

71 _ 

72 

126 
129 

74 IIZIZZI'ZI'ZZZ". 

75 _ 

133 
136 
139 

76 

143 

>  Height  measured  without  shoes. 

Table  IV— Women 


Height  Cnehes) ' 


58„. 
59... 
60... 
61.. 


Weight 
(pounds) 


82 

84 
87 


Table  IV— Women— Continued 


Height  (irtches)  > 

(pounds) 

62 

92 
94 

97 
100 
104 
107 
111 
114 
117 
121 
124 
128 

63 

64 „ 

65 

66 

67 „ 

.... 

68 

.... 

69 

.... 

70 

71 

72 

73 „  _     ;:::::::      — 

z 

*  Height  meaaured  without  shoes. 


6.00    Genito-Urinary  System 

A.  Determination  of  the  presence  of 
chronic  renal  disease  will  be  based  upon  (1) 
a  history,  physical  examinatioa  and 
laboratory  evidence  of  renal  disease,  and  (2) 
indications  of  its  progressive  nature  or 
laboratory  evidence  of  deterioration  of  renal 
functioa 

B.  Nephrotic  Syndrome.  The  medical 
evidence  establishing  the  clinical  diagnosis 
must  include  the  description  of  extent  of 
tissue  edema,  including  pretibial,  periorbital, 
or  presacral  edema.  The  presence  of  ascites, 
pleural  effusion,  pericardial  effusion,  and 
hydroarthrosis  should  be  described  if 
present.  Results  of  pertinent  laboratory  tests 
must  be  provided.  If  a  renal  biopsy  has  been 
performed,  the  evidence  should  include  a 
copy  of  the  report  of  microscopic 
examination  of  the  specimen.  Complicatione 
such  as  severe  orthostatic  hypotension, 
recurrent  infections  or  venous  thromboses 
should  be  evaluated  on  the  basis  of  resultant 
impairment 

C.  Hemodialysis,  peritioneal  dialysis,  and 
kidney  transplantation.  When  an  individual 
is  undergoing  periodic  dialysis  because  of 
chronic  renal  disease,  severity  of  impairment 
is  reflected  by  the  renal  function  prior  to  the 
institution  of  dialysis. 

The  amount  of  function  restored  and  the 
time  required  to  effect  improvement  in  an 
individual  treated  liy  renal  tranaplant  depend 
upon  various  factors,  including  adequacy  of 
post  transplant  renal  function,  incidence  and 
severity  of  renal  infection,  occurrence  of 
rejection  crisis,  the  presence  of  systemic 
complications  (anemia,  neunropatiiy,  etc.) 
and  side  effects  of  corticosteroids  or  immuno- 
suppressive agents.  A  convalesent  period  of 
at  least  12  months  is  required  before  it  can  be 
reasonably  determined  whether  the 
individual  has  reached  a  point  of  stable 
medical  improvement 

D.  Evaluate  associated  disorders  and 
complications  according  to  the  appropriate 
body  system  Listing. 

6.01  Category  of  Impairments,  Genito- 
Urinary  System 

6.02  Impairment  of  renal  functioii.  due  to 
any  chronic  renal  diaeaee  expected  to  iaat  12 
months  (e.g.,  hypeitenaive  vaacolar  riiinaei]. 
chronic  D^hrit^  nepfaroUtUaaia,  polycjwtic 
diaaaaa.  bOataral  faydranephmaia,  ate.)  Wltk 
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A.  Chronic  hemodialysis  or  peritoneal 
dialysis  necessitated  by  irreversible  renal 
failure;  or 

B.  Kidney  transplant  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment 
(see  6.00C];  or 

C.  Persistent  elevation  of  serum  creatine  in 
to  4  mg.  per  deciliter  (100  ml.)  or  greater  or 
reduction  of  creatinine  clearance  to  20  ml.  per 
minute  (29  liter8/24  hours]  or  less,  over  at 
least  3  months,  with  one  of  the  following: 

1.  Renal  osteodystrophy  manifested  by 
severe  bone  pain  and  appropriate 
radiographic  abnormalities  (e.g.,  osteitis 
fibrosa,  marked  osteoporosis,  pathologic 
fractures);  or 

2.  A  clinical  episode  of  pericarditis;  or 

3.  Persistent  motor  or  sensory  neuropathy; 
or 

4.  Intractable  pruritus;  or 

5.  Persistent  fluid  overload  syndrome 
resulting  in  diastolic  hypertension  (110  mm. 
or  above)  or  signs  of  vascular  congestion;  or 

6.  Persistent  anorexia  with  recent  weight 
loss  and  current  weight  meeting  the  values  in 
5.08,  Table  DI  or  IV;  or 

7.  Persistent  hematocrits  of  30  percent  or 
less. 

6.00    Nephrotic  syndrome,  with  significant 
anasarca,  persistent  for  at  least  3  months 
despite  prescribed  therapy.  With: 

A.  Serum  albumin  of  3.0  gm.  per  deciler 
(100  ml.)  or  less  and  protenuria  of  3.5  gm.  per 
24  hours  or  greater,  or 

B.  Proteinuria  of  10.0  gm.  per  24  hours  or 
greater. 

7.00    Hemic  and  Lymphatic  System 

A.  Impairment  caused  by  anemia  should  be 
evaluated  according  to  the  abiUty  of  the 
individual  to  adjust  to  the  reduced  oxygen 
carrying  capacity  of  the  blood.  A  gradual 
reduction  in  red  cell  mass,  even  to  very  low 
values,  is  often  well  tolerated  in  individuals 
with  a  healthy  cardiovascular  system. 

E  Chronicity  is  indicated  by  persistence  of 
the  condition  for  at  least  3  months.  The 
laboratory  findings  cited  must  reflect  the 
values  reported  on  more  than  one 
examination  over  that  3-month  period. 

C  Sickle  cell  disease  refers  to  a  chronic 
hemolytic  anemia  associated  with  sickle  cell 
hemoglobin,  either  homozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin  (such  as  C  or 

n- 

Appropriate  hematologic  evidence  for 
sickle  cell  disease,  such  as  hemoglobin 
electrophoresis,  must  be  included. 
Vasoocdusive  or  aplastic  episodes  should  be 
documented  by  description  of  severity, 
frequency,  and  duration. 

Major  visceral  episodes  include  meningitis, 
osteomyelitis,  pulmonary  infections  or 
infarctions,  cerebrovascular  accidents, 
congestive  heart  failure,  genito-urinary 
involvement  etc. 

D.  Coagulation  defects.  Chronic  inherited 
coagulation  disorders  must  be  documented 
by  appropriate  laboratory  evidence. 
Prophylactic  therapy  such  as  with 
antihemophilic  globulin  (AHG)  concentrate 
does  not  in  itself  imply  severity. 

E.  Acute  leukemia.  Initial  diagnosis  of 
acute  leukemia  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  Recurrent 
disease  may  bis  documented  by  peripheral 


blood,  bone  marrow,  or  cerebrospinal  fluid 
examination.  The  patkology  report  must  be 
included. 

The  acute  phase  of  chronic  myelocytic 
(granulocytic)  leukemia  should  be  considered 
under  the  requirements  for  acute  leukemia. 

The  criteria  in  7.11  contain  the  designated 
duration  of  disability  implicit  in  the  finding  of 
a  hsted  impairment.  Pbllowing  the  designated 
time  period,  a  documented  diagnosis  itself  is 
no  longer  sufficient  to  establish  a  marked 
impairment  The  level  of  any  remaining 
impairment  must  be  evaluated  on  the  basis  of 
the  medical  evidence. 

7.01  Category  of  Impairments,  Hemic  and 
Lymphatic  System 

7.02  Chronic  anemia  (hematocrit 
persisting  at  30  percent  or  less  due  to  any 
cause).  With: 

A.  Requirement  of  one  or  more  blood 
transfusions  on  an  average  of  at  least  once 
every  2  months;  or 

B.  Evaluation  of  tha  resulting  impairment 
under  criteria  for  the  affected  body  system. 

7.05  Sickle  cell  disease,  or  one  of  its 
variants.  With: 

A.  Documented  painful  (thrombotic]  crises 
occurring  at  least  three  times  during  the  5 
months  prior  to  adjudication;  or 

B.  Requiring  extended  hospitalization 
(beyond  emergency  care)  at  least  three  times 
during  the  12  months  prior  to  adjudication;  or 

C.  Chronic,  severe  anemia  with  persistence 
of  hematocrit  of  26  percent  or  less;  or 

D.  Evaluate  the  resalting  impairment  under 
the  criteria  for  the  affected  body  system. 

7.06  Chronic  thrombocytopenia  (due  to 
any  cause)  with  platdet  counts  repeatedly 
below  40,000/cubic  niillimeter.  With: 

A.  At  least  one  spontaneous  hemorrhage, 
requiring  transfusion,  within  5  months  prior 
to  adjudication;  or 

B.  intracranial  bleeding  within  12  months 
prior  to  adjudication. 

7.07  Hereditary  telangiectasia  with 
hemorrhage  requiring  transfusion  at  least 
three  times  during  the  5  months  prior  to 
adjudication. 

7.08  Coagulation  defects  (hemophilia  or  a 
similar  disorder)  with  spontaneous 
hemorrhage  requiring  transfusion  at  least 
three  times  during  tha  5  months  prior  to 
adjudication. 

7.09  Polycythemia  vera  (with 
erythrocytosis,  splenomegaly,  and 
leukocytosis  or  thrombocytosis).  Evaluate  the 
resulting  impairment  under  the  criteria  for  the 
affected  body  system. 

7.10  Myelofibrosis  (myeloproliferative 
syndrome).  With: 

A.  Chronic  anemia.  Evaluate  according  to 
the  criteria  of  S  7.02:  or 

B.  Documented  recun-ent  systemic  bacterial 
infections  occurring  at  least  3  times  during 
the  5  months  prior  to  ediudication;  or 

C.  Intractable  bone  pain  with  radiologic 
evidence  of  osteosclerosis. 

7.11  Acute  leukemia.  Consider  under  a 
disability  for  2Vi  years  from  the  time  of  initial 
diagnosis. 

7.12  Chronic  leukemia.  Evaluate 
according  to  the  criteria  of  7.02,  7.06,  7.10B, 
7.11, 7.17,  or  13.06A. 

7.13  Lymphomas.  Evaluate  under  the 
criteria  in  13.06A. 

7.14  Macroglobulinemia  or  heavy  chain 
disease,  confirmed  by  serum  or  urine  protein 
electrophoresis  or  immunoelectrophoresias. 
Evaluate  impairment  under  criteria  for 


affected  body  system  or  under  7.02, 7.06,  or 
7.08. 

7.15  Chronic  granulocytopenia  (due  to 
any  cause).  WUlj  botP  A  and  B: 

A.  Absolute  neutrophil  counts  repeatedly 
below  1,000  cells/cubic  millimeter;  and 

B.  Documented  recurreoi  systemic  bacterial 
infections  occurring  at  least  3  times  during 
the  S  months  prior  to  adjudicstion. 

7.16  Myeloma  (confirmed  by  appropriate 
serum  or  urine  protein  electrophoresis  and 
bone  marrow  findings).  With: 

A.  Radiologic  evidence  of  bony 
involvement  with  intractable  bone  pain;  or 

B.  Evidence  of  renal  impairment  as 
described  in  6.02;  or 

C.  Hypercalcemia  with  serum  calcium 
levels  persistently  greater  than  11  mg.  per 
deciliter  (100  ml.)  for  at  least  1  month  despite 
prescribed  therapy;  or 

D.  Plasma  cells  (100  or  more  cells/cubic 
millimeter)  in  the  peripheral  blood. 

7.17  Aplastic  anemias  or  hematologic 
malignancies  (excluding  ecute  leukemia): 
With  bone  marrow  transplantation.  Consider 
under  a  disability  for  12  months  following 
transplantation;  thereafter,  evaluate 
according  to  the  primary  characteristics  of 
the  residual  impairment. 

8.00    Skin 

A.  Skin  lesions  may  result  in  a  marked, 
long-lasting  impairment  if  they  involve 
extensive  body  areas  or  critical  areas  such  as 
the  hands  or  feet  and  become  resistant  to 
treatment.  These  lesions  must  be  shown  to 
have  persisted  for  a  sufficient  period  of  time 
despite  therapy  for  a  reasonable  presumption 
to  be  made  that  a  marked  impairment  will 
last  for  a  continuous  period  of  at  least  12 
months.  The  treatment  for  some  of  the  skin 
diseases  Usted  in  this  section  may  require  the 
use  of  high  dosage  of  drugs  with  possible 
serious  side  effects:  these  side  effects  should 
be  considered  in  the  overall  evaluation  of 
impairment. 

B.  When  skin  lesions  are  associated  with 
systemic  disease  and  where  that  is  the 
predominant  problems,  evaluation  should 
occur  according  to  the  criteria  in  the 
appropriate  section.  Disseminated  (systemic) 
lupus  erythematosus  and  scleroderma  usually 
involve  more  than  one  body  system  and 
should  be  evaluated  under  10.04  and  10.05. 
Neoplastic  skin  lesions  should  be  evaluated 
under  13.00ff.  When  skin  lestons  (including 
bums)  are  associated  with  contractures  or 
limitation  of  joint  motion,  thai  impairment 
should  be  evaluated  under  i  ooff. 

8.01  Category  of  Impairments,  Skin 

8.02  Exfoliative  dermotnis.  ichthyosis, 
ichthyosiform  erythroderma.  With  extensive 
lesions  not  responding  to  prescribed 
treatment 

8.03  Pemphigus,  erythema  multiforme 
bullosum,  bullous  pemphigoid,  dermatitis 
herpetiformis.  With  extensive  lesions  not 
responding  to  prescribed  treatment. 

8.04  Deep  mycotic  infections.  With 
extensive  f ungating,  ulcerating  lesions  not 
responding  to  prescribed  treatment. 

8.05  Psoriasis,  atopic  dermatitis, 
dyshidrosis.  With  extensive  lesions, 
including  involvement  of  the  hands  or  feet 
which  impose  a  marked  limitation  of  function 
and  which  are  not  responding  to  prescribed 
treatment 
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8.06    Hydradenitis  suppurative,  acne 
conglobata.  With  extensive  lesions  involving 
the  axillae  or  perineum  not  responding  to 
prescribed  medical  treatment  and  not 
amendable  to  surgical  treatment 

9.00    Endocrine  System 

Cause  of  impairment  Impairment  is  caused 
by  overproduction  or  underproduction  of 
hormones,  resulting  in  structural  or  functional 
changes  in  the  body.  Where  involvement  of 
other  organ  systems  has  occurred  as  a  result 
of  a  primary  endocrine  disorder,  these 
impairments  should  be  evaluated  according 
to  the  criteria  under  the  appropriate  sections. 

9.01  Category  of  Impairments,  Endocrine 

9.02  Thyroid  Disorders.  Witii: 

A.  Progressive  exophthalmos  as  measured 
by  exophthalmometry;  or 

B.  Evaluate  the  resulting  impairment  under 
the  criteria  for  the  affected  body  system. 

9.03  Hyperparathyroidism.  With: 

A.  Generalized  decalcification  of  bone  on 
X-ray  study  and  elevation  of  plasma  calcium 
to  11  mg.  per  deciliter  (100  ml.)  or  greater  or 

B.  A  resulting  impairment.  Evaluate 
according  to  the  criteria  in  the  affected  body 
system. 

9.04  Hypoparathyroidism.  With; 

A.  Severe  recurrent  tetany;  or 

B.  Recurrent  generalized  convulsions;  or 

C.  Lenticular  cataracts.  Evaluate  under  the 
criteria  in  2.00ff. 

9.05  Neurohypophyseal  insufficiency 
(diabetes  insipidus).  With  urine  specific 
gravity  of  1.005  or  below,  persistent  for  at 
least  3  months  and  recurrent  dehydration. 

9.06  Hyperfunction  of  the  adrenal  cortex. 
Evaluate  Ae  resulting  impairment  under  the 
criteria  for  the  affected  body  system. 

9.08    Diabetes  mellitus.  With: 

A.  Neuropathy  demonstrated  by  significant 
and  persistent  disorganization  of  motor 
function  in  two  extremities  resulting  in 
sustained  disturbance  of  gross  and  dexterous 
movements,  or  gait  and  station  (see  ll.OOC); 
or 

B.  Acidosis  occurring  at  least  on  the 
average  of  once  every  2  months  documented 
by  appropriate  blood  chemical  tests  (pH  or 
pC02  or  bicarbonate  levels);  or 

C.  Amputation  at  or  above,  the  tarsal 
region  due  to  diabetic  necrosis  or  peripheral 
arterial  disease;  or 

D.  Retinitis  proliferans;  evaluate  the  visual 
impairment  under  the  criteria  in  2.02, 2.03,  or 
2.04. 

10.00    Multiple  Body  Systema 

A.  The  impairments  included  in  this  section 
usually  involve  more  than  a  single  body 
system. 

B.  Long-term  obesity  will  usually  be 
associated  with  disorders  in  the 
musculoskeletal,  cardiovascular,  peripheral 
vascular,  and  pulmonary  systems,  and  the 
advent  of  such  disorders  is  the  major  cause  of 
impairment  Extreme  obesity  results  in 
restrictions  imposed  by  body  weight  and  the 
additional  restrictions  imposed  by 
disturbances  in  other  body  systems. 

WJOl    Category  of  Impairments,  Multiple 
Body  Systems 


10.02    Hansen 's  disease  (leprosy).  As 
active  disease  or  consider  as  "under  a 
disability"  wliile  hospitalized. 

lOXW    Polyarteritis  or  periarteritis  nodosa 
(established  by  biopsy).  With  signs  of 
generalized  arterial  involvement 

10.04  Disseminated  lupus  erythematosus 
(established  by  a  positive  LE preparation  or 
biopsy  or  positive  ANA  test).  With  frequent 
exacerbations  demonstrating  involvement  of 
renal  or  cardiac  or  pulmonary  or 
gastrointestinal  or  central  nervous  systems. 

10.05  Scleroderma  or  progressive 
systemic  sclerosis  (the  diffuse  or  generalized 
form).  With: 

A.  Advanced  limitation  of  use  of  hands  due 
to  sclerodactylia  or  limitation  in  other  joints; 
or 

B.  Significant  visceral  manifestations  of 
digestive,  cardiac,  or  pulmonary  impairment. 

10.10    Obesity.  Weight  equal  to  or  greater 
than  the  values  specified  in  Table  I  for  males. 
Table  D  for  females  (100  percent  above 
desired  level)  and  one  of  the  following: 

A.  History  of  pain  and  limitation  of  motion 
in  any  weight  bearing  joint  or  spine  (on 
physical  examination)  associated  with  X-ray 
evidence  of  arthritis  in  a  weight  bearing  joint 
or  spine;  or 

B.  Hypertension  with  diastolic  blood 
pressure  persistentiy  in  excess  of  100  nun.  Hg 
measured  with  appropriate  size  cuff;  or 

C.  History  of  congestive  heart  failure 
manifested  by  past  evidence  of  vascular 
congestion  such  as  hepatomegaly,  peripheral 
or  pulmonary  edema;  or 

'   0.  Chronic  venous  insufficiency  with 
superficial  varicosities  in  a  lower  extremity 
with  pain  on  weight  bearing  and  persistent 
edema;  or 

E.  Respiratory  disease  with  total  forced 
vital  capacity  equal  to  or  less  than  2.0  L  or  a 
level  of  hypoxemia  at  rest  equal  to  or  less 
than  the  values  specified  in  Table  m-A  or 

in-B  or  ra-c. 

Table  I— Men 


Height  without  shoes  (incties) 

Weight 
(pounds) 

60 „    

246 
252 

62..... 

63 

258 

264 

64 ..,. 

270 

6S 

276 

66 „       

284 

67 

294 

68 ,„.. 

ao? 

69 „. 

70 

310 
318 

71 

72 _..    

73 

328 
338 
346 

74 

75 

356 
364 

76 

374 

Table  II— Women 


Height  without  shoes  Onches) 

Weifl^ 
(pounds) 

56 

57. 

208 

212 
218 
224 
230 

236 
242 

250 
258 
266 
274 
282 
290 
298 
306 
314 
322 

58 

59 „„    _ 

60 

61 „ 

62 

63 

64 

65 „ 

66 _ 

67 „ 

68 

69 „. 

70 „....; 

71 

72 

Table  III— A 


[Applicable  at  test  sites  less  than  3,000  feet  above 
sea  level] 

Arterial  PCO,  (mm.  Hg)  and 

Arterial 

PO, 
equal  to 
or  leas 

than 
(mm.  Hg) 

30  or  beiow „ 

31 

65 

32 

fta 

33 

to 

34 

61 
an 

35 

36 „.  _ 

59 
58 

57 

37 __ 

38 .„„. 

39 _ 

SB 

40  or  above „ „    „ 

55 

Table  III— B 

[Applicable  at  test  sites  3,000  through  6,000  feel 
above  sea  level] 


Arterial  PCO,  (mm.  Hg)  and 

Artertal 

PO, 

equal  to 

or  less 

than 

(mm.  Hg) 

30  or  betow...„ _ „. 

31 

60 
59 

32 

33 

<^7 

34 

56 

55 

35... _ 

36 „..   _ 

54 

37 

53 
52 
51 
SO 

38 

39 

40  or  above _ 

BEST  COPY  AVAILABLE 
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Table  Ul—C 


[AppKcabto  at  test  cites  over  6.000  teet  above  sea 
lewall 

Arterial  PUUi  Onm.  Hg)  and 

Arterial 

PO, 
equal  to 
or  leas 

than 
(iwn.  Hg) 

30  or  t>elow — 

31 

32 

38,  .         ... 

55 
54 

53 

52 

34 

51 
50 

3B.._ 

37 ..     .. 

38 

39. „ 

40  or  above. 

48 
4S 

47 
46 
45 

11.00    Neuiologlcal 


A.  Convulsive  disorders.  In  convulsive 
disorders,  regardless  of  etiology  degree  of 
impainnent  will  be  determined  according  to 
type,  frequency,  duration,  and  sequelae  of 
seiznres.  At  least  one  detailed  description  of 
a  typical  seizure  is  required.  Such  descripiton 
indudet  the  presence  or  absence  of  aurs, 
tongai  bites,  sphincter  control,  injuries 
associated  with  the  attack,  and  postictal 
phenomena.  The  reporting  physician  should 
indicate  the  extent  to  which  description  of 
seizuree  reflects  his  own  observations  and 
the  source  of  ancillary  information. 
Testimony  of  persons^ther  than  the  claimant 
it  essential  for  description  of  type  and 
fnquency  of  seizures  if  professional 
observation  it  not  available. 

Doctmientation  of  epilepsy  should  include 
at  least  one  electronencephalogram  (EEC). 

Under  11.02  and  11.09.  the  criteria  can  be 
applied  only  if  the  impainnent  persists 
despite  the  fact  that  the  individual  is 
following  prescribed  anticonvulsive 
treatment.  Adherence  to  prescribed 
anticonvulsive  therapy  can  ordinarily  be 
determined  from  objective  clinical  findings  in 
the  report  of  the  physician  currently 
providing  treatment  for  epilepsy. 
Determination  of  blood  levels  of  phenytoin 
sodium  or  odiar  anticonvulsive  (fauge  may 
serve  to  indicate  whether  the  prescribed 
medication  is  being  taken.  When  seizures  are 
ocamring  at  the  frequency  stated  in  11.02  or 
lliB,  evalution  of  the  severity  of  the 
impainnent  must  include  consideration  of  the 
serum  drug  levels.  Should  serum  drug  levels 
appear  therapeutically  inadequate, 
consideration  should  be  given  as  to  whether 
this  is  cauaed  by  individval  idiosyncrasy  in 
absorption  of  metaboHsm  of  the  dmg.  Blood 
drag  levels  sfaoold  be  evaluated  in 
conjunction  widi  all  the  other  evidence  to 
determine  the  extent  of  compliance.  When 
the  reported  blood  drug  levels  are  low, 
therefore,  the  information  obtained  from  the 
treating  source  should  include  the  physician's 
statement  as  to  why  the  levels  an  low  and 
the  results  of  any  relevant  diagnostic  ataidiie 
concerning  the  blood  leveli.  What*  ade(}uate 
seizure  control  is  obtained  only  with 
unusually  large  doses,  the  possibility  of 
impaiiment  rmulting  from  the  side  effects  of 


this  medication  must  be  also  assessed. 
Where  documents tioA  shows  that  use  of 
alcohol  or  drugs  a^ects  adherence  to 
prescribed  therapy  or  may  play  a  part  in  the 
precipitation  of  seizures,  this  must  also  be 
considered  in  the  overall  assessment  of 
impairment  level. 

B.  Brain  tumors.  The  diagnosis  of 
malignant  brain  tumvs  must  be  estabhshed. 
and  the  persistence  of  the  tumor  should  be 
evaluated,  under  the  criteria  described  in 
13.00B  and  C  for  neoplastic  disease. 

In  histologically  malignant  tumors,  the 
pathological  diagnosis  alone  will  be  the 
decisive  criterion  for  severity  and  expected 
duration  (see  11.05A).  For  other  tumors  of  the 
brain,  the  severity  and  duration  of  the 
inq>airment  will  be  determined  on  the  basis 
of  symptoms,  signs,  and  pertinent  laboratory 
findings  (11.05B). 

C  Persistent  disorganization  of  motor 
function  in  the  form  ot  paresis  or  paralysis, 
tremor  or  other  involuntary  movements, 
ataxia  and  sensory  distrubances  (any  or  all 
of  which  may  be  due  to  cerebral  cerbellar, 
brain  stem,  spinal  cotd,  or  peripheral  nerve 
dysfunction)  which  occur  singly  or  in  various 
combination,  frequently  provides  the  sole  or 
partial  basis  for  decician  in  cases  of 
neurological  impairment  The  assessment  of 
impairment  depends  en  the  degree  of 
interference  with  locomotion  and/or 
interference  with  the  use  of  fingers,  hands, 
and  arms. 

D.  In  aoaditions  which  are  episodic  in 
character,  such  as  multiple  sclerosis  or 
myasthenia  gravis,  coasideration  should  be 
given  to  frequency  and  duration  of 
exacerbations,  length  of  remissions,  and 
permanent  residuals. 

E.  Multiple  schroeb.  The  major  criteria  for 
evaluating  impairment  caused  by  multiple 
sclerosia  are  discussed  in  hsting  11.09L 
Paragraph  A  provides  criteria  for  evaluating 
disorganization  of  motor  function  and  gives 
reference  to  11.04B  (11.04B  then  refers  to 
ll.OOC).  Paragraph  B  provides  references  to 
other  listings  for  evaluating  visual  or  mental 
impairments  caused  by  multiple  sclerosis. 
Paragraph  C  provides  criteria  for  evaluating 
the  impairment  of  individuals  who  do  not 
have  muscle  weaknets  or  other  significant 
disorganization  of  motor  function  at  rest,  but 
who  do  develop  mus43le  weakness  on  activity 
as  ■  result  of  fatigue. 

Use  of  the  criteria  in  11.09C  is  dependent 
upon  (1)  documenting  a  diagnosis  of  multiple 
sclerosis,  (2)  obtaining  a  description  of 
fatigue  considered  to  be  characteristic  of 
multiple  sclerosis,  and  (3)  obtaining  evidence 
that  the  system  has  actually  become  fatigued 
The  evaluation  of  the  magnitude  of  the 
impairment  must  consider  the  degree  of 
exercise  and  the  severity  of  the  resulting 
muscle  weakness. 

The  criteria  in  ll.OVC  deals  with  motor 
abnormalities  which  occur  on  activity.  If  the 
disorganization  of  motor  function  is  present 
at  rest  paragraph  A  must  be  used,  taking  into 
account  any  further  increase  in  muscle 
weekness  resulting  bam.  activity. 

Sensory  abnormalities  may  occur, 
particularly  involving  central  visual  acuity. 
The  decrease  in  visual  acuity  may  occur  after 
brief  attempts  at  activity  involving  near 
vision,  such  as  reading.  This  decrease  in 


visual  acuity  may  not  peieist  when  the 
specific  activity  is  termineted,  as  with  rest 
but  is  predictably  reproduced  with 
resumption  of  the  acbvity.  The  impainnent  of 
central  visual  acuity  in  these  cases  should  be 
evaluated  under  the  criteria  in  listing  ZJOZ, 
taking  into  account  the  fact  that  the  decrease 
in  visual  acuity  will  wax  and  wane. 

Clarification  of  the  evidence  regarding 
central  nervous  system  dysfunction 
responsible  for  the  symptoms  may  require 
supporting  technical  evidence  of  functional 
impairment  such  as  evoked  response  tests 
during  exercise. 

11.01  Category  of  Impeirments, 
Neurological 

11.02  Epilepsy — majot  motor  seizures, 
(grandma!  or  psychomotor!,  documented  by 
EEC  and  by  detailed  description  of  a  typical 
seizure  pattern,  including  all  associated 
phenomena;  occurring  more  frequently  than 
once  a  month,  in  spite  ofot  least  3  months  of 
prescribed  treatment  With: 

A.  Daytime  episodes  (loss  of  consciousness 
and  convulsive  seizures]  or 

B.  Nocturnal  episodes  manifesting 
residuals  which  interfere  significantly  with 
activity  during  the  day. 

11.03  Epilepsy^Minar  motor  seizures 
(petit  mal,  psychomotor,  or  focal), 
documented  by  EEC  and  by  detailed 
description  of  a  typical  seizure  pattern, 
including  all  associated  phenomena; 
occurring  more  frequently  than  once  weekly 
in  spite  ^at  least  3  monliis  of  prescribed 
treatment  With  alteratios  of  awareness  or 
loss  of  consciousness  and  transient  postictal 
manifestations  of  unconventional  behavior  or 
significant  interference  with  activity  during 
the  day. 

11.04  Central  nervous  system  vascular 
accident  With  one  of  the  following  more 
than  3  months  post-vascidar  accident 

A.  Sensory  or  motor  aphasia  resulting  in 
ineffective  speech  or  consnunication;  or 

B.  Significant  and  persistent 
disorganization  of  motor  function  in  two 
extremities,  resulting  in  sustained 
disturbance  of  gross  and  dexterous 
movements,  or  gait  and  station  (see  ll.OOC). 

11.05  Brain  tumors. 

A.  Malignant  gliomas  (astrocytoma — 
grades  III  and  IV,  glioblastoma  multiforme), 
medulloblastoma,  ependymoblastoma,  or 
primary  sarccMna;  or 

B.  Astrocytoma  (grades  I  and  II), 
meningioma,  pituitary  tumors, 
oligodendroglioma,  ependymoma,  clivus 
chordoma,  and  benign  tumors.  Evaluate 
under  11.02, 11.03, 11.04  A,  or  B,  or  12.02. 

11.06  Parkinsonian  syndrome  with  the 
following  signs:  Significant  rigidity,  brady 
kinesia,  or  tremor  in  two  extremities,  which, 
sin^  or  in  combination,  result  in  sustained 
disturbance  of  gross  and  dextertnis 
movements,  or  gait  and  station. 

11J)7    Cerebral  palsy.  With: 

A.  IQ  of  69  or  less;  or 

B.  Abnormal  behavior  patterns,  such  as 
destructiveness  or  emotional  instability:  or 

C.  Significant  interferetee  in 
communication  due  to  speech,  hearing,  or 
visual  defect  or 

D.  Disorganization  of  motor  function  as 
described  in  11.04B. 
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11.06    Spinal  cord  or  nerve  root  lesions, 
due  to  any  caiae  with  disoiganizatioa  of 
motor  function  as  described  in  11.04B. 

11.09  Multiple  sclerosis.  With: 

A.  Disorganization  of  motor  function  as 
described  in  11.04B;  or 

B.  Visual  or  mental  impairment  as 
described  under  the  criteria  in  2.02, 2.03, 2.04, 
or  12.0%  or 

C.  SignificanL  reproducible  fatigue  of  motor 
function  with  substantial  muscle  weakness 
on  repetitive  activity,  demonstrated  on 
physical  examination,  resulting  from 
neurological  dysfunction  in  areas  of  the 
central  nervous  system  known  to  be 
pathologically  involved  by  the  multiple 
sclerosis  process. 

11.10  Amyotrophic  lateral  sclerosis. 
With: 

A.  Significant  bulbar  signs;  or 

B.  Disorganization  of  motor  function  as 
described  in  11.04B. 

11.11  Anterior  poliomyelitis.  With: 

A.  Persistent  difficulty  with  swallowing  or 
breathing;  or 

B.  Unintelligible  speech;  or 

C.  Disorganization  of  motor  function  as 
described  in  11.04B. 

11.12  Myasthenia  gravis.  V/Uh: 

A.  Significant  difficulty  with  speaking, 
swallowing,  or  breathing  while  on  prescribed 
therapy;  or 

B.  Significant  motor  weakness  of  muscles 
of  extremities  on  repetitive  activity  against 
resistance  while  on  prescribed  therapy. 

11.13  Muscular  dystrophy  with 
disorganization  of  motor  function  as 
described  in  11.04B. 

11.14  Peripheral  neuropathies. 

With  disorganization  of  motor  function  as 
described  in  11.04B,  in  spite  of  prescribed 
treatment 

11.15  Tabes  dorsalis. 
With: 

A.  Tabetic  crises  occurring  more  frequently 
than  once  monthly;  or 

B.  Unsteady,  broad-based  or  ataxic  gait 
causing  significant  restrictiofi  of  mobility 
substantiated  by  appropriate  posterior 
column  signs. 

11.16  Subacute  combined  cord 
degeneration  (pernicious  anemia)  with 
disorganization  of  motor  function  as  decribed 
in  11.04B  or  ll.lSB,  not  significantly 
improved  by  prescribed  treatment 

11.17  Degenerative  disease  not  elsewhere 
such  as  Huntington's  chorea,  Friedreich's 
ataxia,  and  spino-cerebellar  degeneration. 
With: 

A.  Disorganization  of  motor  function  as 
described  in  11J04B  or  ll.lSB;  or 

B.  Chronic  brain  syndrome.  Evaluate  under 
12.02. 

11.18  Cerebral  trauma: 

Evaluate  under  the  provisions  of  11.02, 
11.03, 11.04  and  12.02,  as  applicable. 

11.19  Syringomyelia. 
With: 

A.  Significant  bulbar  signs;  or 

B.  Disorganization  of  motor  function  as 
described  in  11.04B. 

12.00    Moftil  Diaordere 

The  mental  disortlers  listings  in  IZM  of  the 
Listing  of  Impainnents  will  no  longer  be 
effective  on  August  28, 1990  unless  extended 


by  the  Secrataijr  or  revised  and  promulgated 
again. 

A.  Introduction-  The  evaluation  of 
disability  on  the  basis  of  mental  disorders 
requires  the  documentation  of  a  medically 
determinable  impairment(s)  as  well  as 
consideration  of  the  degree  of  limitation  such 
impairment(s]  may  in^wse  on  the  individual's 
ability  to  woik  and  v^ether  these  limitations 
have  lasted  or  are  expected  to  last  for  a 
continuous  period  of  at  least  12  months.  The 
listings  for  mental  disorders  are  arranged  in 
ei^t  diagnostic  categories:  organic  mental 
disorders  (12.02);  scUzophrenic.  paranoid  and 
other  psydiotic  disordera  (12.03);  affective 
disorders  (12.04);  mental  retardation  and 
autism  (12.05);  anxiety  related  disorders 
(12.06);  somatoform  disorders  (12.07); 
personality  disorders  (12.08);  and  substance 
addiction  disorders  (12.09).  Each  diagnostic 
group,  except  listings  12.05  and  12.09,  consists 
of  a  set  of  clinical  findings  (paragraph  A 
criteria),  one  or  more  of  which  must  be  met 
and  which,  if  met  lead  to  a  test  of  functional 
restrictions  (paragraph  B  criteria),  two  or 
three  of  which  must  also  be  met  There  are 
additional  considerations  (paragraph  C 
criteria)  in  listings  12.03  and  12.06,  discussed 
therein. 

The  purpose  of  including  the  criteria  in 
paragraph  A  of  the  listings  for  mental 
disorders  is  to  medically  substantiate  the 
presence  of  a  mental  disorder.  Specific  signs 
and  symptoms  under  any  of  the  listings  12.02 
through  12.09  cannot  be  considered  in 
isolation  from  the  description  of  the  mental 
disorder  contained  at  the  beginning  of  each 
listing  category.  Impairments  should  be 
analyzed  or  reviewed  imder  the  mental 
category(ie8)  which  is  supported  by  the 
individual's  clinical  findings. 

The  purpose  of  including  the  criteria  in 
paragraphs  B  and  C  of  the  listings  for  mental 
disorders  is  to  describe  those  fimctional 
limitations  associated  with  mental  disorders 
which  are  incompatible  with  the  ability  to 
work.  The  restrictions  listed  in  paragraphs  B 
and  C  must  be  the  result  of  the  mental 
disorder  which  is  manifested  by  the  clinical 
findings  outlined  in  paragraph  A.  The  criteria 
included  in  paragraphs  B  and  C  of  the  listings 
for  mental  disorders  have  been  chosen 
because  they  represent  functional  areas 
deemed  essential  to  work.  An  individual  who 
is  severely  limited  in  these  areas  as  the  result 
of  an  impairment  identified  in  paragraph  A  is 
presumed  to  be  unable  to  work. 

The  structure  of  the  listing  for  substance 
addiction  disorders,  listing  12.09,  is  different 
from  that  for  the  other  mental  disorder 
listings.  Listing  12.09  is  structured  as  a 
reference  listing;  that  is,  it  will  only  serve  to 
indicate  which  of  the  other  listed  mental  or 
physical  impairments  must  be  used  to 
evaluate  the  behavioral  or  physical  changes 
resulting  from  regular  use  of  addictive 
substances. 

The  listings  for  mental  disorders  are  so 
constructed  that  an  individual  meeting  or 
equaling  the  criteria  could  not  reasonably  be 
expected  to  engage  in  gainful  work  activity. 

Individuals  who  have  an  impairment  with  a 
level  of  severity  which  does  not  meet  the 
criteria  of  the  listings  tor  mental  disorders 
may  or  may  not  have  the  residual  functional 
capacity  01PC]  wfaicfa  would  enable  them  to 


engage  in  substantial  gainful  woilc  activity. 
The  determination  of  mental  RFC  is  crocial  to 
the  evaluation  of  an  individual's  capacity  to 
engage  in  substantial  gainful  work  activity 
when  the  criteria  of  the  listings  for  ment^ 
disorders  are  not  met  or  equaled  but  the 
impairment  is  nevertheless  severe. 

RFC  may  be  defined  as  a  multidimensioiud 
description  of  the  work-related  abilities 
which  an  individual  retains  in  spite  of 
medical  impairments.  RFC  complements  the 
criteria  in  paragraphs  B  and  C  of  the  listings 
for  mental  disorders  by  requiring 
consideration  of  an  expanded  Ust  of  work- 
related  capacities  which  may  be  impaired  by 
mental  disorder  when  the  impairment  is 
severe  but  does  not  meet  or  equal  a  listed 
mental  disorder.  (While  RFC  may  be 
applicable  in  most  claims,  the  law  specifies 
that  it  does  not  apply  to  the  following  special 
claims  categories:  disabled  tide  XVI  children 
below  age  18,  widows,  widowers  and 
surviving  divorced  wives.  The  impairment(s) 
of  these  categories  must  meet  or  equal  a 
hsted  impairment  for  the  individual  to  be 
eligible  for  benefits  based  on  disability.) 

B.  Need  for  Medical  Evidence:  The 
existence  of  a  medically  determinable 
impairment  of  the  required  duration  must  be 
established  by  medical  evidence  consisting  of 
clinical  signs,  syn^>toms  and/or  laboratory  or 
psychological  test  findings.  These  findings 
may  be  hitermittent  or  persistent  depending 
on  the  nature  of  the  disorder.  Clinical  signs 
are  medically  demonstrable  phenomena 
which  reflect  specific  abnormalities  of 
behavior,  affect  thotight  memory, 
orientation,  or  contact  with  reality.  These 
signs  are  typicaUy  assessed  by  a  psychiatrist 
or  psychologist  and/or  documented  by 
psychological  tests.  Symptoms  are 
complaints  presented  by  the  individual.  Signs 
and  symptoms  generally  cluster  together  to 
constitute  recognizable  clinical  syndromes 
(mental  disorders).  Both  symptoms  and  signs 
which  are  part  of  any  diagnosed  mental 
disorder  must  be  considered  in  evaluating 
severity. 

C.  Assessment  of  Severity-  For  mental 
disorders,  severity  is  assessed  in  terms  of'the 
functional  limitations  imposed  by  the 
impairment.  Functional  limitations  are 
assessed  using  the  criteria  in  paragraph  B  of 
the  listings  for  mental  disorders  (descriptions 
of  restrictions  of  activities  of  daily  living: 
social  functioning,  concentration,  persistence, 
or  pace;  and  ability  to  tolerate  increased 
mental  demands  associated  with  competitive 
work).  Where  "marked"  is  used  as  a  standard 
for  measuring  the  degree  of  limitation,  it 
means  more  than  moderate,  but  less  than 
extreme.  A  marked  limitation  may  arise  when 
several  activities  or  functions  are  hnpaired  or 
even  when  only  one  is  impaired  so  long  as 
the  degree  of  limitation  is  such  as  to  seriously 
interfere  with  the  ability  to  function 
independently,  appropriately  and  effectively. 
Four  areas  are  considered 

1.  Activities  of  daily  living  include 
adaptive  activities  such  as  cleaning, 
shopping,  cooking,  taking  public 
tranqwrtation.  paying  bills,  ni«int«in«.^  « 
residence,  caring  appropriately  for  one's 
grooming  and  hygiene,  ushig  telephones  and 
directories,  using  a  post  office,  etc.  In  &e 
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context  of  tke  individuaf  ■  owenB  litiiatiaa. 
tht  quaUtjr  of  dMM  acttTitin  ta  MgKl  by 
their  indepandeiiCB.  apprapnatencn  and 
effecttvanmi.  It  ia  necaaaeiy  to  defiiw  tha 
extent  to  which  tka  kidMdnal  is  capobta  o< 
initiating  and  participating  in  activitiea 
independent  ol  laparviaion  at  directioa. 

Idaikad"  it  not  tha  aambar  of  activities 
whidi  an  restricted  Imt  tha  ovaratt  dagrae  af 
restriction  or  oombBiation  of  restrictiona 
which  must  ba  jiul^.  For  axanqiie,  a  persoD 
who  ia  able  to  cook  and  dean  m^t  itili  have 
marked  restrictiaas  of  daily  activitiei  if  the 
person  waca  too  fearful  to  leave  tha 
immediata  anvironmant  of  homa  and 
neighborhoodL  >'"«"rTi'iq  tha  person's  ability 
to  obtain  treatment  or  to  travel  away  £ram 
the  immediate  living  environment 

2.  Social  functioning  refers  to  an 
individual's  capacity  to  interact  appropriately 
and  coounuoicate  effectively  with  other 
individuals.  Social  functioning  includes  the 
ability  to  get  along  with  others,  e^g.,  family 
members,  friends,  neighbors,  grocery  clerks, 
landlords,  bus  dri vvs.  etc  In^paired  social 
functioning  may  be  demonstrated  by  a 
history  of  altarcationa.  evictions,  firings,  fear 
of  strangers,  avoidance  of  intarpersonal 
relationships,  social  Isolation,  etc.  Strength  in 
social  functioning  may  ba  documented  by  an 
individuars  ability  to  initiate  social  contacts 
with  others,  oommonicata  claarly  with  others, 
interact  and  actively  participate  in  group 
activities,  etc.  Cooperative  behaviors, 
consideration  for  others,  awareness  of  others' 
feelings,  and  social  maturity  also  need  to  be 
considered.  Social  functioning  in  noA 
situations  may  involve  interactions  with  the 
public  responding  appropriately  to  persons 
in  andiority,  e.g.,  supenrison,  or  cooperative 
behaviors  involving  cowoi^ers. 

"Maricad"  is  not  die  number  of  areas  in 
which  social  functioning  is  impaired,  but  die 
overall  degrae  of  interfierence  in  a  particular 
area  or  combination  of  areas  of  functiomng. 
For  example,  a  person  vba  a  hi^y 
antagonistic  uncooperative  or  hostile  bat  is 
tolerated  by  local  storekeepers  may 
nevertheless  have  marked  restrictions  in 
social  functioning  because  that  behavior  is 
not  acceptable  in  other  social  contexts. 

3.  Concentration,  persistence  and  pace 
refer  to  die  ability  to  sustain  focused 
attention  sofKciently  long  to  permit  the  timely 
completion  of  tasks  commonly  found  fai  work 
settings.  In  activities  of  daily  living, 
concentration  may  be  reflected  in  terms  of 
ability  to  complete  tasks  in  everyday 
hottsdiotd  routines.  Deficiencies  in 
concentration,  persistence  and  pace  are  best 
observed  in  wnk  and  worfc-^e  settings. 
Major  isapairawnt  in  this  area  can  often  be 
assessed  through  direct  psychiatric 
examinatioB  and/or  psychological  testing, 
althongh  mental  status  examination  or 
psydx^ogical  test  data  alone  should  not  be 
used  to  acciovtely  describe  concantration 
and  sustained  abiHty  to  ads«iuately  perferm 
work-like  tasks.  On  mental  status 
examinations,  concantration  is  assessed  1^ 
tasks  such  aa  having  Ah  iodhriduat  sabtract 
serial  sevens  froa  lOa  In  psyckoisgiGal  tests 
of  intalljgsnra  or  SBSBSoiy.  coaosntration  ia 
assessed  tttoagh  taaks  raqviring  skorMem 
memoiy  arthraogh  tasks  that  asQSt  be 
completed  within  aatabliaKad  Vmm  MbMs:  bi 


worii  evaluations,  conoentrstioa  persistence, 
and  pace  are  assessed  through  such  tasks  as 
filing  index  cants,  locating  telethons 
numbers,  or  disassembling  and  reassembling 
objects.  Strengths  and  weaknesses  in  areas 
of  concentration  can  be  discossed  in  terms  of 
frequency  of  error*,  time  it  takes  to  complete 
tha  task,  and  extent  to  which  aasistanoe  is 
required  to  complete  the  task. 

4.  Deterioration  or  decompensation  in 
work  or  work-like  settings  refers  to  rep  TSted 
failure  to  adapt  to  stressful  circumstances 
which  canae  the  individual  either  to 
withdraw  from  that  situation  or  to  experience 
exacerbation  of  signs  and  symptoms  (i.e.. 
decompensation)  with  an  accon^tanying 
difficulty  in  maintaining  activities  of  daily 
Uving,  social  relationskipa,  and/or 
maintaining  concentration,  persistence,  or 
pace  (Le.,  (^terioratio*  which  may  include 
deterioration  of  adaptiMre  behaviors).  Stresses 
common  to  the  work  environment  include 
decisions,  attendance,  schedules,  completing 
tasks,  interactions  with  8i4>ervi8ors, 
interactions  with  peers,  etc. 

D.  Documentation:  The  presence  of  a 
mental  disorder  should  be  docamented 
primarily  on  the  basis  of  reports  from 
individual  providers,  such  as  psychiatrists 
and  psycholo^ts,  and  facilities  such  as 
hospitals  and  clinica.  Adequate  descriptions 
of  functional  limitatioas  must  be  obtained 
from  these  or  other  sources  which  may 
include  programs  and  facilities  where  the 
individual  has  been  observed  over  a 
considerable  period  of  time. 

Information  from  both  medical  and 
nonmedical  sources  may  be  used  to  obtain 
detailed  descriptions  gf  the  individuaHs 
activities  of  daily  liviqg;  social  functioning; 
concentration,  persistance  and  pace;  or 
ability  to  tolerate  increased  mental  demands 
(stress).  This  information  can  be  provided  by 
programs  such  as  community  mental  health 
centers,  day  care  centers,  sheltered 
workshops,  etc.  It  can  also  be  provided  by 
others,  including  family  members,  who  have 
knowledge  of  the  individual's  functioning.  In 
some  cases  descriptions  of  activities  of  daily 
living  or  social  functioning  given  by 
individuals  or  treating  sources  may  be 
insufficiently  detailed  and/or  may  be  in 
conflict  with  the  clinical  picture  otherwise 
observed  or  described  in  the  examinations  or 
reports.  It  is  necessary  to  resolve  any 
inconsistencies  or  gaps  that  may  exist  in 
order  to  obtain  a  proper  understanding  of  the 
individual's  functional  restrictions. 

An  individual's  level  of  functioning  may 
vary  considerably  over  time.  The  level  of 
functioning  at  a  specific  time  may  seem 
relatively  adequate  o»,  conversely,  rather 
poor.  I^per  evaluation  of  the  impairment 
must  take  any  variations  in  level  of 
functioning  into  account  in  arriving  at  a 
determination  of  imptirment  severity  over 
time.  Thus,  it  is  vital  to  obtain  evidence  from 
relevant  souroes  over  a  sufficiently  long 
period  prior  to  the  date  of  adjudication  in 
order  to  establish  the  individual's  impairment 
severity.  This  evidence  should  include 
treatment  notes,  hospital  disdiarge 
summaries,  and  work  svsluation  or 
rehabilftstian  progtces  notes  if  these  are 
available. 

Sooe  tndividaals  msy  have  atteoipted  to 
woric  or  may  actealljp  have  worked  daring  the 


period  of  time  pertinent  to  the  detramination 
of  disability,  litis  may  have  been  an 
independent  attempt  at  work,  or  it  may  have 
been  in  conjunction  with  a  community  mental 
health  or  other  sheltered  program  wduch  may 
have  been  of  either  short  or  long  duration. 
Information  concerning  tha  individual's 
behavior  during  any  attempt  to  woric  and  the 
circumstances  surrounding  termination  of  the 
work  effort  are  particulariy  usefoi  in 
determining  the  individual's  abihty  or 
inability  to  function  in  a  work  setting. 

The  results  of  well-standardized 
psychological  tests  such  as  the  Wechsler 
Adult  Intelligence  Scale  (WAIS),  die 
Minnesota  Multiphasic  P^onahty  Inventory 
(MMPI),  the  Rorschach,  and  the  Thematic 
Apperception  Test  (TAT),  may  be  useful  in 
establishing  the  existence  of  a  mental 
disorder.  For  example,  the  WAIS  is  useful  in 
establishing  mental  retardation,  and  the 
MMPI,  Rorschach,  and  TAT  may  provide 
data  supporting  several  other  diagnoses. 
Broad-based  neuropsychological  assessments 
using,  for  example,  the  Halstead-Reitan  or  the 
Luria-Nebraska  batteries  may  be  useful  in 
determining  brain  function  deficiencies, 
particularly  in  cases  involving  subtle  findings 
such  as  may  be  seen  in  traumatic  brain 
injury.  In  addition,  the  process  of  taking  a 
standardized  test  requires  concentration, 
persistence  and  pace;  performance  on  such 
tests  may  provide  useful  data.  Test  results 
should,  therefore,  include  both  the  objective 
data  and  a  narrative  description  of  clinical 
findings.  Narrative  reports  of  intellectual 
assessment  should  include  a  discussion  of 
whether  or  not  obtained  IQ  scores  are 
considered  vahd  and  conMstent  with  the 
individual's  developmental  history  and 
degree  of  functional  restriction. 

In  cases  involving  impaired  intellectual 
functioning,  a  standardized  intelligence  test, 
e.g.,  the  WAIS.  should  be  administered  and 
interpreted  by  a  psychologist  or  psychiatrist 
qualified  by  training  and  experience  to 
perform  such  an  evaluation.  In  special 
circumstances,  nonverbal  measures,  such  as 
the  Raven  Progressive  Matrices,  the  Leiter 
international  scale,  or  the  Arthur  adaptation 
of  the  Leiter  may  be  substituted. 

Identical  IQ  scores  obtained  from  different 
tests  do  not  always  reflect  a  similar  degree  of 
intellectual  functioning.  In  this  connection,  it 
must  be  noted  that  on  the  WAIS.  for  example. 
IQs  of  69  and  below  are  characteristic  of 
approximately  the  lowest  2  percent  of  the 
general  population.  In  instances  where  other 
tests  are  administered,  it  would  be  necessary 
to  convert  the  IQ  to  the  corresponding 
percentile  rank  in  the  general  population  in 
order  to  determine  the  actual  degree  of 
impairment  reflected  by  those  IQ  scores. 

In  cases  where  more  than  one  IQ  is 
customarily  derived  from'the  test 
administered,  i.e.,  where  verbal,  performance, 
and  full-scale  IQs  are  provided  as  on  the 
WAIS,  die  lowest  of  these  is  used  in 
conjunction  vrith  listing  ItiK. 

In  cases  where  the  nature  of  the 
individual's  intellectual  impairment  is  such 
that  standard  intelligence  tests,  as  described 
above,  are  preduded,  medica)  rqxirts 
specifically  describing  the  level  of 
intetlcGtoa).  sociaL  ani  physical  fnnctioii 
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should  be  obtained.  Actual  observations  by 
Social  Security  Adminiatration  or  State 
agency  personnel  rqiorts  from  educational 
institutions  and  information  furnished  by 
public  welfare  agendes  or  other  reliable 
objective  sources  should  be  considered  as 
additional  evidence. 

E.  Chronic  Mental  Impairments:  Particular 
problems  are  often  involved  in  evaluating 
mental  impairments  in  individuals  who  have 
long  histories  of  repeated  hospitalizations  or 
prolonged  outpatient  care  with  supportive 
therapy  and  medication.  Individuals  with 
chronic  psychotic  disorders  commonly  have 
their  Hves  structured  in  such  a  way  as  to 
minimize  stress  and  reduce  their  signs  and 
symptoms.  Such  individuals  may  be  much 
more  impaired  for  work  than  their  signs  and 
symptoms  would  indicate.  The  results  of  a 
single  examination  may  not  adequately 
describe  these  individuals'  sustained  ability 
to  function.  It  is,  therefore,  vital  to  review  all 
pertinent  information  relative  to  the 
individual's  condition,  espedally  at  times  of 
increased  sti«ss.  It  is  mandatory  to  attempt 
to  obtain  adequate  descriptive  information 
from  all  sources  which  have  treated  the 
individual  either  currentiy  or  in  the  time 
period  relevant  to  the  decision. 

F.  Effects  of  Structured  Settings: 
Particularly  in  cases  involving  chronic  mental 
disorders,  overt  symptomatology  may  be 
controlled  or  attenuated  by  psychosodal 
factors  such  as  placement  in  a  hospital,  board 
and  care  facility,  or  other  environment  that 
provides  similar  structure.  Highly  structured 
and  supportive  settings  may  greaUy  reduce 
the  mental  demands  placed  on  an  individual 
With  lowered  mental  demands,  overt  signs 
and  symptoms  of  the  underlying  mental 
disorder  may  be  minimized.  At  the  same 
time,  however,  the  individual's  ability  to 
function  outside  of  such  a  structured  and/or 
supportive  setting  may  not  have  changed.  An 
evaluation  of  individuals  whose 
symptomatology  is  controlled  or  attenuated 
by  psychosodal  factors  must  consider  the 
ability  of  the  individual  to  function  outside  of 
such  highly  structured  settings.  (For  diese 
reasons  the  paragraph  C  criteria  were  added 
to  Listings  12.03  and  12.06.) 

G.  Effects  of  Medication:  Attention  must  be 
given  to  the  effect  of  medication  on  the 
individual's  signs,  symptoms  and  ability  to 
function.  While  psychotropic  medications 
may  contirol  certain  primary  manifestations 
of  a  mental  disorder,  e.g..  hallucinations,  such 
treatment  may  or  may  not  affect  the 
functional  limitations  imposed  by  the  mental 
disorder.  In  cases  where  overt 
symptomatology  is  attenuated  by  die 
psychotropic  medications,  particular 
attention  must  be  focused  on  the  functional 
restrictions  which  may  penist  These 
functional  resfrictions  are  alto  to  be  used  as 
the  measure  of  impairment  severity.  (See  the 
paragraph  C  criteria  in  Listings  i2J03  and 
12.06.) 

Neuroleptics,  the  medicines  used  in  the 
treatment  of  some  mental  illnesses,  may 
cause  drowsiness,  blunted  aSect,  or  other 
side  effecte  involving  other  body  systems. 
Such  side  effecte  must  be  considered  in 
evaluating  overall  InqMiment  severity. 
Where  adverse  effects  of  medications 
contribute  to  the  impairment  severity  and  the 
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impairment  does  not  meet  or  equal  the 
listings  but  is  nonedieless  severe,  such 
adverse  effects  must  be  considered  in  the 
assessment  of  the  mental  residual  functional 
capacity. 

H.  Effect  of  Treatment:  It  must  be 
remembered  that  with  adequate  treatment 
some  individuals  suffering  with  chronic 
mental  disorders  not  only  have  their 
Bjir^ptorns  and  signs  ameliorated  but  also 
return  to  a  level  of  function  close  to  that  of 
their  premorbid  status.  Our  discussion  here  in 
12.00H  has  been  designed  to  reflect  the  fact 
that  present  day  treatment  of  a  mentally 
impaired  individual  may  or  may  not  assist  in 
the  achievement  of  an  adequate  level  of 
adaptation  required  in  the  work  place.  [See 
the  paragraph  C  criteria  in  Listings  12.03  and 
12.06.) 

I.  Technique  for  Reviewing  the  Evidence  in 
Mental  Disorders  Claims  to  Determine  Level 
of  Impairment  Severity.  A  spedal  technique 
has  been  developed  to  ensure  that  all 
evidence  needed  for  the  evaluation  of 
impairment  severity  in  claims  involving 
mental  impairment  is  obtained,  considered 
and  properly  evaluated.  This  technique, 
which  is  used  in  connection  with  the 
sequential  evaluation  process,  is  explahied  in 
S  404.1520a  and  §  4ie.820a. 

12.01  Category  of  Impairments-Mental 

12.02  Organic  Mental  Disorders-. 
Psychological  or  bebaviorial  abnormalities 
assodated  with  a  dysfunction  of  the  brain. 
History  and  physical  examination  or 
laboratory  teste  demonstrate  the  presence  of 
a  specific  organic  factor  judged  to  be 
etiologically  related  to  die  abnormal  mental 
state  and  loss  of  previously  acquired 
functional  abilities. 

Hie  required  level  of  severity  for  these 
disorders  is  met  when  the  requiremente  in 
both  A  and  B  are  satisfied. 

A.  Demonstration  of  a  loss  of  specific 
cognitive  abilities  or  affective  changes  and 
the  medicaUy  documented  persistence  of  at 
least  one  of  the  following: 

1.  Disorientation  to  time  and  place;  or 

2.  Memory  impairment,  either  short-term 
(inability  to  learn  new  information), 
intermediate,  or  long-term  (inability  to 
remember  information  that  was  known 
sometime  in  the  past);  or 

3.  Perceptual  or  thinking  disturbances  (e.g^ 
hallucinations,  delusions);  or 

4.  Change  in  pereonality;  or 

5.  Disturbance  in  mood;  or 

6.  Emotional  lability  (e.g.,  explosive  temper 
outburste,  sudden  crying,  etc)  and 
impairment  in  impulse  control;  or 

7.  Loss  of  measured  intellectual  ability  of  at 
least  15 1.Q.  pointe  from  premorbid  levels  or 
overall  impairment  index  cleariy  within  die 
severely  impaired  range  on 
neuropsychological  testing,  e.g.,  die  Luria- 
Nebraska,  Halstead-Reitan,  etc; 

AND 

B.  Resulting  in  at  least  two  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difficulties  in  mainteining  social 
functioning;  or 

3.  Oefidendes  of  conoentration. 
persistence  or  pace  resulting  in  frequent 
failiav  to  complete  tedcs  in  a  timely  manner 
(in  woiic  settings  or  elsewhere);  or 


4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  die  individual  to  withdraw  from 
that  sitttstion  or  to  experience  exaoetbetion 

of  signs  and  symptoms  (which  may  Indnde 
deterioration  of  adaptive  behaviors). 

12.03    Schizophrenic,  Paranoid  and  Other 
Psychotic  Disorders:  Characterized  by  the 
onset  of  psychotic  features  with  deterioration 
from  a  previous  level  of  functioning. 

The  required  level  of  severity  for  diese 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied,  or  when  die 
requirements  in  C  are  satisfied. 

A.  Medically  documented  persistence, 
either  continuous  or  intermittent  of  one  or 
more  of  the  following: 

1.  Delusions  or  hallucinations;  or 

2.  Catatonic  or  other  grossly  disorganized 
behavior  or 

3.  Incoherence,  loosening  of  associations, 
illogical  thinking,  or  poverty  of  content  of 
speech  if  assodated  with  one  of  the 
following: 

a.  Blunt  affect;  or 

b.  Flat  affect;  or 

c  Inappropriate  affect; 
or 

4.  Emotional  withdrawal  and/or  isolation; 
AND 

B.  Resulting  in  at  least  two  of  the  foUowi^ 

1.  Marked  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difficulties  in  maintaining  sodal 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  woric  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  indude 
deterioration  of  adaptive  behaviors); 

OR 

C  Medically  documented  history  of  one  or 
more  episodes  of  acute  symptoms,  signs  and 
functional  limitetions  which  at  die  time  met 
die  requiremente  hi  A  and  B  of  diis  bating, 
although  these  symptoms  or  signs  are 
currently  attenuated  by  medication  or 
psydiosodal  support  and  one  of  the 
foUowing: 

1.  Repeated  episodes  of  deterioration  or 
decompensation  in  situations  which  cause 
the  individual  to  withdraw  from  diat  situation 
or  to  experience  exacerbation  of  «ignf  or 
symptoms  (which  may  indnde  deterioration 
of  adaptive  behaviors);  or 

2.  Dociunented  current  history  of  two  or 
more  yean  of  inability  to  function  outside  of 
a  highly  supportive  hving  situation. 

12.04  Affective  Disorders:  <>sraffterlted 
by  a  disturbance  of  mood,  accompanied  by  a 
full  or  partial  manic  or  dqireaaivs  syndrane. 
Mood  refen  to  a  prolonged  emotian  thai 
colors  the  whole  psychic  life;  it  generally 
involves  either  depression  or  ytetion 

The  required  level  of  aeveritjr  far  those 
disorders  is  met  when  the  reqeiieMente  in 
both  A  and  B  are  satisfied. 
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A.  Medically  documented  persistence, 
either  continttous  or  intennittent,  of  one  of 
the  following: 

1.  Depressive  syndrome  characterized  by  at 
least  fcur  of  the  following: 

a.  Anhedonia  or  pervasive  loss  of  interest 
in  almoet  all  activiteK  or 

b.  Appetite  disturbance  with  change  in 
wei^t:or 

c.  Sleep  disturbance;  or 

d.  Psydiomotor  agitation  or  retardation;  or 

e.  Decreased  energy;  or 

f.  Peelings  of  guilt  or  worthlessness;  or 

g.  Difficulty  concentrating  or  thinking;  or 
h.  Thoughts  of  suicide;  or 

L  Hallucinations,  delusions  or  paranoid 
thinking;  or 

2.  Manic  syndrome  characterized  by  at 
least  three  of  die  following: 

a.  Hyperactivity;  or 

b.  Prassure  of  speech;  or 

c.  Flight  of  ideas;  or 

d.  Inflated  self-esteem;  or 

e.  Decreased  need  for  sleep;  or 

f.  Easy  distractability;  or 

g.  Involvement  in  activities  that  have  a  high 
probability  of  painful  consequences  which 
■re  not  recognized;  or 

h.  Hallucinations,  delusions  or  paranoid 
thinking; 
or 

3.  Bipolar  syndrome  with  a  history  of 
episodic  periodis  manifested  by  the  full 
symptomatic  picture  of  both  manic  and 
depressive  synt^mes  (and  currently 
characterized  by  either  or  both  syndromes); 

AND 

B.  Resulting  in  at  least  two  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difBculties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentratioa 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  woric-Uke  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behaviors). 

12.06    Mental  Retardation  and  Autism: 
Mentnl  retardation  refers  to  a  significantly 
subaverage  general  intellectual  functioning 
with  deficits  in  adaptive  behavior  initially 
manifested  during  the  developmental  period 
(before  age  22).  (Note:  The  scores  specified 
below  refer  to  those  obtained  on  the  WAIS, 
and  are  used  only  for  reference  purposes. 
Scores  obtained  on  other  standardized  and 
Individually  administered  tests  are 
acceptable,  but  the  numerical  values 
obtained  must  indicate  a  similar  level  of 
intellectual  functioning.)  Autism  is  a 
pervasive  developmental  disorder 
characterized  by  social  and  significant 
communication  deficits  originating  in  the 
developmental  period. 

The  required  level  of  severity  for  this 
disorder  ii  mat  whaa  the  requirements  in  A. 
B,  C,  or  D  are  satisfied 

A.  Mental  incapacity  evidenced  by 
dependence  upon  others  for  personal  needs 
(e.g.,  toileting,  eating,  dressing,  or  bathing) 


and  inability  to  follow  directions,  such  that 
the  use  of  standardized  measures  of 
intellectual  functioning  is  precluded; 

OR 

B.  A  valid  verbal,  porfonnance,  or  full  scale 
IQ  of  59  or  less; 

OR 

C.  A  valid  verbal,  performance,  or  full  scale 
IQ  of  60  to  69  inclusive  and  a  physical  or 
other  mental  impairment  imposing  additional 
and  significant  work-related  limitation  of 
fimction;  i 

OR  I 

D.  A  valid  verbal,  performance,  or  full 
scale  IQ  of  60  to  69  inclusive  or  in  the  case  of 
autism  gross  deficits  of  social  and 
communicative  skills  with  two  of  the 
following; 

1.  Marked  restrictioii  of  activities  of  daily 
living;  or 

2.  Marked  difficulties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  eleswhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adapbve  behaviors). 

12.06    Anxiety  Releted  Disorders:  In  these 
disorders  anxiety  is  either  the  predominant 
disturbance  or  it  is  experienced  if  the 
individual  attempts  to  master  symptoms;  for 
example,  confronting  the  dreaded  object  or 
situation  in  a  phobic  disorder  or  resisting  the 
obsessions  or  compulsions  in  obsessive 
compulsive  disorders. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied,  or  when  the 
requirements  in  both  A  and  C  are  satisfied. 

A.  Medically  documented  findings  of  at 
least  one  of  the  following: 

1.  Generalized  persistent  anxiety 
accompanied  by  three  out  of  four  of  the 
following  signs  or  symptoms: 

a.  Motor  tension;  or 

b.  Autonomic  hyperactivity;  or 

c.  Apprehensive  expectation;  or 

d.  Vigilance  and  scanning; 

or 

2.  A  persistent  irrational  fear  of  a  specific 
object  activity,  or  situation  which  results  in  a 
compelling  desire  to  avoid  the  dreaded 
object  activity,  or  situation;  or 

3.  Recurrent  severe  panic  attacks 
manifested  by  a  sudden  unpredictable  onset 
of  intense  apprehension,  fear,  terror  and 
sense  of  impending  doom  occurring  on  the 
average  of  at  least  oace  a  week;  or 

4.  Recurrent  obsessions  or  compulsions 
which  are  a  source  of  marked  distress;  or 

5.  Recurrent  and  intrusive  recollections  of  a 
traumatic  experience,  which  are  a  source  of 
marked  distress; 


AND 
B.  Resulting  in  at  least  two  of  the  following: 

1.  Mariied  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difficul^es  in  maintaining  social 
functioning;  or 


3.  Deficiencies  of  concentration, 
persistence  or  pace  resultitog  in  frequent 
failure  to  complete  tasks  ia  a  timely  manner 
(in  work  settings  or  eleswhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behaviors); 

OR 

C.  Resulting  in  complete  inability  to 
function  Independently  outside  the  area  of 
one's  home. 

12.07    Somatoform  Disorders:  Physical 
symptoms  for  which  there  are  no 
demonstrable  organic  findings  or  known 
physiological  mechanismai 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied 

A.  Medically  documented  by  evidence  of 
one  of  the  following: 

1.  A  history  of  multiple  physical  symptoms 
of  several  years  duration,  beginning  before 
age  30,  that  have  caused  the  individual  to 
take  medicine  frequently,  see  a  physician 
often  and  alter  life  patterns  significantly;  or 

2.  Persistent  nonorgania  disturbance  of  one 
of  the  following: 

a.  Vision;  or 

b.  Speech;  or 

c.  Hearing:  or 

d.  Use  of  a  limb;  or 

e.  Movement  and  its  control  (e.g., 
coordination  disturbance,  psychogenic 
seizures,  akinesia,  dyskinesia;  or 

f.  Sensation  (e.g.,  diminished  or 
heightened). 

3.  Unrealistic  interpretation  of  physical 
signs  or  sensations  associated  with  the 
preoccupation  or  belief  that  one  has  a  serious 
disease  or  injury; 
AND 

B.  Resulting  in  three  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
Uving;  or 

2.  Marked  difficulties  ia  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  work-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbation 
of  signs  and  symptoms  (which  may  include 
deterioration  of  adaptive  behavior). 

12.08    Personality  Disorders:  A 
personality  disorder  exists  when  personality 
traits  are  inflexible  and  maladaptive  and 
cause  either  significant  impairment  in  social 
or  occupational  functiontog  or  subjective 
distress.  Characteristic  features  are  typical  of 
the  individual's  long-term  functioning  and  are 
not  limited  to  discrete  episodes  of  illness. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied 

A.  Deeply  ingrained  maladaptive  patterns 
of  behavior  associated  with  one  of  the 
following: 

1.  Seclusiveness  or  auttstic  thinking;  or 
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2.  PathologicaUy  hiappropriat* 
suspiciousness  or  hostility;  ot 

3.  Oddities  of  thought  perception,  speedi 
and  behavior  or 

4.  Persistent  disturbances  of  mood  or 
affect;  or 

5.  Pathological  dependence,  passivity,  or 
aggressivity;  or 

6.  Intense  and  nnstable  interpersonal 
relationships  and  impulsive  aiKl  damaging 
behavior; 

AND 

B.  Resulting  in  three  of  the  following: 

1.  Marked  restriction  of  activities  of  daily 
living;  or 

2.  Marked  difficulties  in  maintaining  social 
functioning;  or 

3.  Deficiencies  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  tasks  in  a  timely  manner 
(in  work  settings  or  elsewhere);  or 

4.  Repeated  episodes  of  deterioration  or 
decompensation  in  work  or  woric-like  settings 
which  cause  the  individual  to  withdraw  from 
that  situation  or  to  experience  exacerbatioD 
of  signs  and  synqitoms  (which  may  include 
deterioration  of  adaptive  behaviors). 

12.09    Substance  Addiction  Disorders: 
Behavioral  changes  or  physical  changes 
associated  with  the  r^ilar  use  of  substances 
that  affect  the  central  nervous  system. 

The  required  level  of  severity  for  diese 
disorders  is  met  when  the  requirements  in 
any  of  the  following  (A  through  I)  are 
satisfied 

A.  Organic  mental  disorders.  Evaluate 
under  12.02. 

B.  Depressive  syndrome.  Evaluate  under 
12.04. 

C.  Anxiety  disorders.  Evaluate  under  124)0. 

D.  PersonaUty  disorders.  Evaluate  under 
12.08. 

E.  Peripheral  neuropathies.  Evaluate  under 
11.14. 

F.  Liver  damage.  Evaluate  under  5.0S. 

G.  Gastritis.  Evaluate  under  5M. 
H.  Pancreatitis.  Evalnate  under  5.08. 

I.  Seizures.  Evaluate  under  11.02  or  114)3. 

13.00    Neoplastic  Diseases,  Malignant 

A.  Introduction:  The  determination  of  the 
level  of  impairment  resulting  frmn  malignant 
tumors  is  made  from  a  coosideration  of  the 
site  of  the  lesion,  the  histogenesis  tA  the 
tumor,  the  extent  of  involvement  the 
apparent  adequacy  and  response  to  therapy 
(surgery,  irradiation,  hormones, 
chemotherapy,  etc.),  and  the  magnitude  of  the 
post  therapeutic  residuals. 

B.  Documentation:  The  diagnosis  of 
malignant  tumors  should  be  established  on 
the  basis  of  symptoms,  signs,  and  iabwatoiy 
findings.  The  site  of  the  primary,  recurrent 
and  metastatic  lesion  must  be  tpiwififtd  in  all 
rnrrn  rrf  mslicnsnt  niuiplasHr  dtsnenos  If  an 
operative  procedure  has  been  pofonned  tiie 
evidence  should  indnde  a  c(^  of  the 
operative  note  and  the  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen.  If  these  docunants  are  not 
obtainable,  then  the  aommaiy  of 
hospitalization  or  a  report  from  the  treating 
physician  must  include  details  of  Uie  fii«MiiBf 
at  surgery  and  the  results  of  the  pathologist's 
yoss  and  microacopic  exaiaination  of  the 
tissues. 


For  those  cases  in  mdiich  a  'tt-^^Ui^ 
impairment  was  not  establislied  wlien 
therapy  was  begun  but  progression  of  the 
disease  is  likely,  current  medical  evidence 
should  include  a  report  of  a  recent 
examination  directed  especially  at  local  or 
regional  recurrence,  soft  part  or  skdetal 
metastases,  and  significant  posttherapeutic 
residuals. 

C  Evaluation.  Usually,  when  the  malignant 
ttmior  consists  of  a  local  lesion  widi 
metastases  to  the  regional  lymph  nodes 
which  apparently  has  been  completely 
excised,  imminent  recurrence  or  metastases 
is  not  anticipated  A  number  of  exceptions 
are  noted  in  the  specific  listings.  For 
adjudicative  pnrpoees,  "distant  metastases" 
or  "metastases  beyond  the  regional  lymph 
nodes"  refers  to  metastasis  beyond  ttw  lines 
of  the  usual  radical  en  bhic  resection. 

Local  or  regional  recurrence  after  radical 
surgery  or  pathological  evidence  of 
incomplete  exdsion  by  radical  surgery  is  to 
be  equated  with  imresectable  lesitms  (except 
for  carcinoma  of  the  breast  MJOaC]  and  for 
the  purposes  of  our  program,  may  be 
evaluated  as  "inoperable." 

Local  or  regional  recurrence  after 
incomplete  excision  of  a  localized  and  still 
completely  resectable  tumor  is  not  to  be 
equated  with  recurrence  after  radical  surgery. 
In  the  evaluation  of  lymphomas,  the  tissue 
type  and  site  of  involvement  are  not 
necessarily  indicators  of  the  degree  of 
impairment 

When  a  malignant  tumor  has  metastasized 
beyond  the  regional  lymph  nodes,  die 
impairment  wUl  usually  be  found  to  meet  die 
requirements  of  a  specific  Usting.  Exceptions 
are  hormone-dependent  tumors,  iaotope- 
sensitive  metastases,  and  metastases  bota 
seminoma  of  the  testides  which  are 
controlled  by  definitive  therapy. 

When  the  original  tumor  and  any 
metastases  have  apparently  disappeared  and 
have  not  been  evident  for  3  or  more  years, 
the  impairment  does  not  meet  the  criteria 
under  this  body  system. 

D.  Effects  of  therapy.  Significant 
posttherapeutic  residuals,  not  specifically 
induded  in  the  category  of  impairments  for 
malignant  neoplasms,  should  be  evaluated 
according  to  the  affected  body  system. 

Where  the  impairment  is  not  Usted  in  the 
Listing  of  Impairments  and  is  not  medically 
equivalent  to  a  listed  impairment  the  impact 
of  any  residaal  impairment  induding  that 
caused  by  therapy  must  be  considered  llie 
therapeutic  regimen  and  consequent  adverse 
response  to  therapy  may  vary  widely; 
therefore,  each  case  must  be  considered  on 
an  individual  basis.  It  is  essential  to  obtain  a 
specific  description  of  the  therapeutic 
regimen,  including  the  drugs  given,  dosage, 
frequency  of  drug  administration,  and  plans 
for  continued  drug  administntioa.  It  is 
necessary  to  obtain  a  description  of  &e 
complications  or  any  other  adverse  response 
to  therapy  such  as  naosea.  vomiting, 
dianhea,  weakness,  dnmatologic  disorders, 
or  reactive  UMntal  diaordert.  Siooe  the 
severity  of  the  adverse  effects  of  antteancer 
chemodierapy  may  «*"'^  during  the  period 
of  drug  adndnistratiao,  the  dedaion  ragaiding 
the  hnpad  of  drug  therapy  ahould  be  based 
on  a  suffident  period  of  therapy  to  permit 
proper  conaideratioa. 


E.  Oatet  To  ettabliah  onset  of  disafaiUty 
prior  to  die  time  a  malignancy  is  first 
demonstrated  to  be  inoperable  or  beyond 
control  by  odier  modes  of  tfa»apy  (and  prior 
evidence  is  nonexistent)  requires  mediad 
judgment  based  on  awdically  reported 
symptoms,  the  type  of  die  specific 
malignancy,  ite  locatioa  and  extent  of 
involvement  when  first  demonstrated 

13.01  Category  of  hnpainnents. 
Neoplastic  Diseases — Malignant 

13.02  Head  and  neck  (except  salivaiy 
glands— 13.07,  thyroid  gland— 134)8,  and 
mandible,  maxilla,  orbit  or  temporal  fossa— 
13.11): 

A.  Inoperable:  or 

B.  Not  controlled  by  prescribed  dierapy;  or 

C.  Recurrent  afier  radical  surgeiy  or 
irradiation;  or 

D.  With  distant  metastases;  or 

E.  Epidermoid  narrinnm^  ocemring  in  the 

pyriform  sinus  or  posterior  third  of  tiie 
tongue. 

13.03  Sarcoma  of  skin: 

A.  Angiosarcoma  with  metastases  to 
regional  lymph  nodes  or  beyond  or 

B.  Mycosis  fungoides  with  metastases  to 
regional  lynqih  nodes,  or  with  visceral 
involvement 

134H    Sarcoma  of  soft  parts:  HtA 
controlled  by  prescribed  dierapy. 
134)S    Maligoaat  melanoma: 

A.  Recurrent  after  wide  exdsion;  or 

B.  With  metastaaes  to  adjacent  skin 
(satellite  lesions)  or  elsewhere. 

13.06  Lymph  aodes: 

A.  Hodgkin's  disease  or  non-Hodgldn's 
lymphoma  with  progressive  disease  not 
controlled  by  prescribed  therapy;  or 

B.  Metastatic  carcinoma  in  a  lymph  node 
(except  for  epidennoid  cardnoma  in  a  lymph 
node  in  the  neck)  where  the  primary  site  is 
not  determined  after  adequate  aearcfa;  or 

C.  Epidermoid  carcinoma  in  a  lymph  node 
in  the  neck  not  responding  to  prescribed 
therapy. 

13.07  Salivary  glands— carcinoma  or 
sarcoma  with  metastases  beyond  the  regional 
lymph  nodes. 

13.08  Thyroid  gland— caranomt  with 
metastases  beyond  the  regional  lymph  nodes, 
not  controlled  by  prescribed  therapy. 

13.09  Breast- 

A.  Inoperable  carcinoma;  or 

B.  Inflammatory  carcinoma;  or 

C.  Recurrent  carcinoma,  except  local 
recurrence  controlled  by  prescribed  therapy; 
or 

D.  Distant  metastases  bvm  breast 
carcinoma  (bilateral  breast  cardnoma. 
synchronous  or  metachronous  is  usually 
primary  in  each  breast);  or 

B.  Sarcoma  with  metastases  anywhere. 

13.10  Skeletal  system  (exduaive  of  the 
jaw): 

A.  Malignant  primary  tumors  with  evidence 
of  metastases  and  not  controlled  by 
prescribed  therapy;  or 

E  Metastatic  cardnoma  to  bone  wban  Urn 
primary  site  is  not  determined  after  adai|iiato 
search. 

13.11  Mandible,  maxilla,  orbit,  or 
temporal  fossa 

A.  Sarcoma  of  any  type  with  awtastasea;  or 
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B.  Carcinoma  of  the  antrum  with  axtension 
into  tha  orbit  or  ethmoid  or  iphanoid  sinua,  or 
with  ragional  or  distant  metaitases;  or 

C  Ctobital  tumors  with  intracranial 
txtension;  or 

D.  Tumors  of  the  temporal  fossa  with 
perforation  of  skull  and  meningeal 
involvement;  or 

E.  Adamantinoma  with  orbital  or 
intracranial  infiltration;  or 

F.  Tumors  of  Rathke's  ponch  with 
infiltration  of  the  base  of  the  skull  or 
metastases. 

13.12  Brain  or  apinal  cord: 

A.  Metastatic  carcinoma  to  brain  or  spinal 
cord. 

B.  Evaluate  other  tumors  under  the  criteria 
described  in  11.05  and  11.0& 

13.13  Lungs. 

A.  Unresectable  or  with  incomplete 
excision;  or 

&  Recurrence  or  metastases  after 

resection;  or 
C  Oat  cell  (small  cell)  carcinoma;  or 
D.  Squamous  cell  carcinoma,  with 

metastases  beyond  the  hilar  lymph  nodes;  or 

B.  Other  histologic  types  of  cardnmna, 
including  undifferentiated  and  mixed-cell 
types  (but  excluding  oat  cell  carcinoma, 
13.13C,  and  squamous  cell  carcinoma, 
13.13D),  with  metastases  to  the  hilar  lymph 
codes. 

13.14  Pleura  or  mediastinum: 

A.  Malignant  mesothelioma  of  pleura;  or 

B.  Malignant  tumors,  metastatic  to  pleura: 
or 

C.  Malignant  primary  tumor  of  the 
mediastinum  not  controlled  by  prescribed 
therapy. 

13.15  Abdomen: 

A.  Generalized  carcinomatosis;  or 

B.  Retroperitoneal  cellular  sarcoma  not 
controlled  by  prescribed  therapy;  or 

C.  Aacites  with  demonstrated  malignant 
cells. 

13.10    Esophagus  or  stomach: 

A.  Carcinoma  or  sarcoma  of  the  esophagus: 
or 

E  Carcinoma  of  the  stomach  with 
metastases  to  the  regional  lymph  nodes  or 
extension  to  surrounding  structure;  or 

C  Sarcoma  of  stomach  not  controlled  by 
prescribed  therapy;  or 

D.  Inoperable  carcinoma:  or 

E.  Recurrence  or  metastases  after 
resection. 

13.17  Small  intestine: 

A.  Carcinoma,  sarcoma,  or  carcinoid  tumor 
with  metastases  beyond  the  regional  lymph 
nodes;  or 

B.  Recurrence  of  carcinoma,  sarcoma,  or 
carcinoid  tumor  after  resection;  or 

C.  Sarcoma,  not  controlled  by  prescribed 
therapy. 

13.18  Large  intestine  (from  ileocecal  valve 
to  and  including  anal  canal) — carcinoma  or 
sarcoma. 

A.  Unresectable:  or 

B.  Metastases  beyond  the  regional  lymph 
nodes;  or 

C.  Recurrence  or  metastases  after 
resection. 

13.19  Liver  or  gallbladder 

A.  Primary  or  metastatic  malignant  tumors 
of  the  liver  or 
E  Carcinoma  of  the  gallbladder  or 


C.  Carcinoma  of  the  bUe  ducts. 

13.20  Pancreas: 

A.  Carcinoma  except  islet  cell  carcinoma; 
or 

E  Islet  cell  carcinoma  which  is 
unresectable  and  physiologically  active. 

13.21  Kidneys,  adrenal  glands,  or 
ureters — carcinoma: 

A.  Unresectable;  or 

B.  With  hematogenous  spread  to  distant 
sites;  or 

C.  With  metastases  to  regional  lymph 
nodes. 

13.22  Urinary  bladder— carcinoma.  With: 
A.  Infiltration  beyond  the  bladder  wall;  or 
E  Metastases  to  regional  lymph  nodes:  or 

C.  Unresectable:  or 

D.  Recurrence  after  total  cystectomy;  or 
E  Evaluate  renal  impeirment  after  total 

cystectomy  under  the  criteria  in  6.02. 

13.23  Avstote^/onc^— carcinoma  not 
controlled  by  prescribed  therapy. 

13.24  Testicles: 

A.  Choriocarcinoma;  or 

B.  Other  malignant  piimary  tumors  with 
progressive  disease  not  controlled  by 
prescribed  therapy. 

13.25  Uterus — carcinoma  ot  sarcoma 
(corpus  or  cervix). 

A.  Inoperable  and  not  controlled  by 
prescribed  therapy:  or 

B.  Recurrent  after  total  hysterectomy;  or 

C.  Total  pelvic  exenteration 

13.26  Ovaries — all  malignant,  primary  or 
recurrent  tumors.  With: 

A.  Ascites  with  demonstrated  malignant 
cells:  or 

B.  Unresectable  infilfration:  or 

C.  Unresectable  metastases  to  omentum  or 
elsewhere  in  the  peritoneal  cavity;  or 

D.  Distant  metastases. 

13.27  Leukemia:  Evaluate  under  the 
criteria  of  7.00ff,  Hemic  and  Lymphatic 
Sytem. 

13.28  Uterine  (Fallopian)  tubes — 
carcinoma  or  sarcoma: 

A.  Unresectable,  or 

B.  Metastases  to  regfonal  lymph  nodes. 

13.29  Penis— carcinoma  with  metastases 
to  regional  lymph  nodas. 

13.30  Vulva — carcinoma,  with  distant 
metastases.  i 

PartB  • 

Medical  criteria  for  the  evaluation  of 
impairments  of  children  under  age  18  (where 
criteria  in  Part  A  do  not  give  appropriate 
consideration  to  the  particular  disease 
process  in  childhood). , 

Sec. 

100.00 

101.00 

102.00 

103.00 

104J» 

105.00 

106.00 

107.00 

108.00 

109.00 

110.00 

111.00 

112.00 

113.00 


Growth  Impairment. 
Musculoskeletal  System. 
Special  Senses  and  Speech. 
Respiratory  System. 
Cardiovascular  System. 
Digestive  System. 
Genito-Urinary  System. 
Hemic  and  Lymphatic  System. 
[Reserved] 
Endocrine  System. 
Multiple  Body  Systems. 
Neurological. 

Mental  and  Emotional  Disorders. 
Neoplastic  Diseases,  Malignant. 


100.00    Growth  Impairment 

A.  Impairment  of  growth  may  be  disabling 
in  itself  or  it  may  be  an  indicator  of  the 
severity  of  the  impairment  due  to  a  specific 
disease  process. 

Determinations  of  growth  impairment 
should  be  based  upon  the  comparison  of 
current  height  with  at  least  three  previous 
determinations,  including  length  at  birth,  if 
available.  Heights  (or  lengths)  should  be 
plotted  on  a  standard  growfii  chart,  such  as 
derived  from  the  National  Center  for  Health 
Statistics:  NCHS  Growth  Charts.  Height 
should  be  measured  without  shoes.  Body 
weight  corresponding  to  the  ages  represented 
by  the  heights  should  be  furnished.  The  adult 
heights  of  the  child's  natural  parents  and  the 
heights  and  ages  of  siblings  should  also  be 
furnished.  This  will  provide  a  basis  upon 
which  to  identify  those  children  whose  short 
stature  represents  a  familial  characteristic 
rather  than  a  result  of  disease.  This  is 
particularly  true  for  adjudioation  under 
100.02B. 

B.  Bone  age  determinations  should  include 
a  full  descriptive  report  of  mentgenograms 
specifically  obtained  to  determine  bone  age 
and  must  cite  the  standardization  method 
used.  Where  roentgenograms  must  be 
obtained  currently  as  a  basis  for  adjudication 
under  100.03,  views  of  the  left  hand  and  wrist 
should  be  ordered.  In  addition, 
roentgenograms  of  the  knee  and  ankle  should 
be  obtained  when  cessation  of  growth  is 
being  evaluated  in  an  older  child  at,  or  past, 
puberty. 

C.  The  criteria  in  this  section  are 
applicable  until  closure  of  ;the  major 
epiphyses.  The  cessation  of  significant 
increase  in  height  at  that  point  would  prevent 
the  application  of  these  criteria. 

100.01  Category  of  Impairments,  Growth 

100.02  Growth  impairment,  considered  to 
be  related  to  an  additional  specific  medically 
determinable  impairment,  and  one  of  the 
following: 

A.  Fall  of  greater  than  IS  percentiles  in 
height  which  is  sustained;  or 

B.  Fall  to,  or  persistence  of,  height  below 
the  third  percentile. 

100.03  Growth  impairment,  not  identified 
as  being  related  to  an  additional,  specific 
medically  determinable  impairment.  With: 

A.  Fall  of  greater  than  23  percentiles  in 
height  which  is  sustained:  and 

B.  Bone  age  greater  than  two  standard 
deviations  (2  SO)  below  the  mean  for 
chronological  age  (see  100j(X)B). 

101.00    Musculoskeletal  System 

A.  Rheumatoid  arthritis.  Documentation  of 
the  diagnosis  of  juvenile  rheumatoid  arthritis 
should  be  made  according  to  an  established 
protocol,  such  as  that  pubBshed  by  the 
Arthritis  Foundation,  Bullatin  on  the 
Rheumatic  Diseases.  Vol.  Z3. 1972-1973 
Series,  p  712.  Inflammatory  signs  include 
persistent  pain,  tenderness,  erythema, 
swelling,  and  increased  local  temperature  of 
a  joint. 

B.  The  measurements  of  joint  motion  are 
based  on  the  technique  for  measurements 
described  in  the  ")oint  Method  of  Measuring 
and  Recording."  published  by  the  American 
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Academy  of  Orthopedic  Surgeons  in  196S,  or 
"The  Extremities  and  Back"  in  Guides  to  the 
Evaluation  of  Permanent  Impairment, 
Chicago,  American  Medical  Association. 
1971,  Chapter  1,  pp.  4-48. 

C  Degenerative  arthritis  may  be  the  end 
stage  of  many  skeletal  diseases  and 
conditions,  such  as  traumatic  arthritis, 
collagen  disc  lers  septic  arthritis,  congenital 
dislocation  ot  the  hip,  aseptic  necrosis  of  the 
hip,  slipped  capital  femoral  epiphyses, 
skeletal  dysplasias,  etc. 

101.01  Category  of  Impairments, 
Musculoskeletal 

101.02  Juvenile  rheumatoid  arthritis. 
With: 

A.  Persistence  or  recurrence  of  joint 
inflammation  despite  three  monthii  of  medical 
treatment  and  one  of  the  following: 

1.  Limitation  of  motion  of  two  major  joints 
of  50  percent  or  greater  or 

2.  Hxed  deformity  of  two  major  weight- 
bearing  jointo  of  30  degrees  or  more;  or 

3.  Radiographic  changes  of  joint  narrowing, 
erosion,  or  subluxation;  or 

4.  Persistent  or  recurrent  systemic 
involvement  such  as  iridocyclitis  or 
pericarditis;  or 

B.  Steroid  dependence. 

101.03  Deficit  of  musculoskeletal  function 
due  to  deformity  or  musculoskeletal  disease 
and  one  of  the  following: 

A.  Walking  is  maricedly  reduced  in  speed 
or  distance  despite  ortiiotic  or  prosthetic 
devices;  or 

B.  Ambulation  is  possible  only  with 
obUgatory  bilateral  upper  limb  assistance 
(e.g.,  with  walker,  crutches);  or 

C.  Inability  to  perform  age-related  personal 
self-care  activities  involving  feeding, 
dresshig,  and  personal  hygiene. 

101.05  Disorders  of  the  spine. 

A.  Picture  of  vertebra  with  cord 
involvement  (substantiated  by  appropriate 
sensory  and  motor  loss);  or 

B.  Scoliosis  (congenital  idiopathic  or 
neuromyopathic).  With: 

1.  Major  spinal  curve  measuring  60  degrees 
or  greater  or 

2.  Spinal  fusion  of  six  or  more  levels. 
Consider  under  a  disability  for  one  year  from 
the  time  of  surgery;  thereafter  evaluate  the 
residual  impairment;  or 

3.  FEV  (vital  capacity)  of  50  percent  or  less 
of  predicted  normal  vsilues  for  the 
individual's  measured  (actual)  height;  or 

C.  Kyphosis  or  lordosis  measuring  90 
degrees  or  greater. 

101.08    Chronic  osteomyelitis  with 
persistence  or  recurrence  of  inflammatory 
signs  or  drainage  for  at  least  6  months 
despite  prescribed  therapy  and  consistent 
radiographic  findings. 


102.00    Spactal  Soiaes  and  Speadi 

A.  Visual  impairments  in  children. 
Impairment  of  central  visual  acuity  should  be 
determined  with  use  of  the  standard  Snellen 
test  chart  Where  this  cannot  be  used,  as  in 
very  young  children,  a  complete  description 
should  be  provided  of  the  finrfingf  using  other 
appropriate  methods  of  examination, 
including  a  description  of  the  techniques  used 
for  determining  the  central  visual  acuity  for 
distance. 

The  accommodative  reflex  is  generally  not 
present  in  children  under  6  months  of  age.  In 


prematiire  infants,  it  may  not  be  present  nntil 
6  months  plus  the  number  of  montiis  the  child 
is  premature.  Therefore  absence  of 
accommodative  reflex  will  be  considered  as 
indicating  a  visual  impairment  only  in 
children  above  this  age  (6  months). 

Documentation  of  a  visual  disorder  must 
include  description  of  the  ocular  pathology. 

E  Hearing  impairments  in  children.  The 
criteria  for  hearing  impairmenta  in  children 
take  into  account  that  a  lesser  impairment  in 
hearing  which  occurs  at  an  early  age  may 
result  in  a  severe  speech  and  language 
disorder. 

Improvement  by  a  hearing  aid,  as  predicted 
by  the  testing  procedure,  must  be 
demonstrated  to  be  feasible  in  that  child, 
since  younger  childnm  may  be  unable  to  use 
a  hearing  aid  effectively. 

The  type  of  audiometric  testing  performed 
must  be  described  and  a  copy  of  the  resulte 
must  be  included.  The  pure  tone  air 
conduction  hearing  levels  in  102.06  are  based 
on  American  National  Standard  Institute 
Specifications  for  Audiometers,  83.8-1966 
(ANSI-1969).  The  report  should  indicate  the 
specifications  used  to  calibrate  the 
audiometer. 

The  finding  of  a  severe  impairment  will  be 
based  on  the  average  hearing  levels  at  500, 
lOOa  200a  and  3000  Hertz  (Hz)  in  tiie  better 
ear,  and  on  speech  discrimination,  as 
specified  in  102.08. 

102.01  Category  of  Impairments,  Special 
Sense  Organs 

102.02  Impairments  of  central  visual 
acuity. 

A.  Remaining  vision  in  the  better  eye  after 
best  correction  is  20/200  or  less;  or 

E  For  children  below  3  years  of  age  at  time 
of  adjudication: 

1.  Absence  of  accommodative  reflex  (see 
102.00A  for  exclusion  of  children  under  6 
months  of  age);  or 

2.  Retrolental  fibroplasia  with  macular 
scarring  or  neovascularization:  or 

3.  Bilateral  congenital  cataracto  with 
visualization  of  retinal  red  reflex  only  or 
when  associated  with  otiier  ocular  pathology. 

102.08    Hearing  impairments. 

A.  For  children  below  5  years  of  age  at  time 
of  adjudicatioa  inability  to  hear  air 
conduction  thresholds  at  an  average  of  40 
decibels  (db)  hearing  level  or  greater  in  the 
better  ear  or 

B.  For  children  5  years  of  age  and  above  at 
time  of  adjudication: 

1.  Inability  to  hear  air  conduction 
thresholds  at  an  average  of  70  decibels  (db) 
or  greater  in  the  better  ear;  or 

2.  Speech  discrimination  scores  at  40 
percent  or  less  in  the  better  ear  or 

3.  Inability  to  hear  air  conduction 
thresholds  at  an  average  of  40  decibels  (db) 
or  greater  in  the  better  ear,  and  a  speech  and 
language  disorder  which  significantly  affecta 
the  clarity  and  content  of  the  speech  and  is 
attributable  to  the  hearing  impairment 

103.00    Reqiiiatofy  System 

A.  Documentation  of  pulmonary 
insufficiency.  The  reports  of  spirometric 
stufUes  for  evaluation  under  Table  I  must  be 
expressed  in  bters  (BTPS).  The  reported  FEVi 
should  represent  the  largest  of  at  least  tiiree 
satisfactory  attempts.  The  appropriately 


labeled  spirometric  tracing  of  three  FEV 
maneuvers  most  be  submitted  with  the 
report  showing  distance  per  second  oo  the 
abscissa  and  distance  per  liter  on  the 
ordinate.  The  unit  distance  for  vohmie  on  the 
tracing  should  be  at  least  15  mm.  per  liter  and 
the  paper  speed  at  least  20  mm.  per  second. 
The  height  of  the  individual  without  shoes 
must  be  recorded. 

The  ventilatory  function  studies  should  not 
be  performed  during  or  soon  after  an  acute 
episode  or  exacerbation  of  a  respiratory 
iUness.  In  the  presence  of  acute 
bronchospasm.  or  vidiere  the  FEVi  is  less  than 
tiiat  stated  in  Table  L  ±»  studies  should  be 
repeated  after  the  administration  of  a 
nebulized  brondmdilator.  If  a  broncbodilator 
was  not  used  in  such  instances,  the  reason 
should  be  stated  in  the  report 

A  statement  should  be  made  as  to  the 
child's  ability  to  understand  directions  and  to 
cooperate  in  performance  of  the  test  and 
should  include  an  evaluation  of  die  child's 
effort  When  teste  cannot  be  performed  or 
completed,  the  reason  (such  as  a  diild's 
young  age)  should  be  stated  in  the  report 

B.  cystic  fibrosis.  This  section  discusses 
only  the  pulmonary  manifestations  of  cystic 
fibrosis.  Other  manifestations,  complications, 
or  associated  disease  must  be  evaluated 
under  the  appropriate  section. 

The  diagnosis  of  cystic  fibrosis  will  be 
based  upon  appropriate  history,  physical 
examination,  and  pertinent  laboratory 
findings.  Confirmation  based  upon  elevated 
concentration  of  sodium  or  chloride  in  the 
sweat  should  be  included  with  indication  of 
the  technique  used  for  collection  and 
analysis. 

103  jn    Category  of  Impairments, 
Respiratory 

103Xa  Bronchial  asthma.  Wi  di  evidence 
of  progression  of  the  disease  despite  therapy 
and  documented  by  one  of  the  following: 

A.  Recent  recurrent  intense  asthmatic 
attacks  requiring  parenteral  medication;  or 

E  Persistent  prolonged  expiration  with 
wheezing  between  acute  attacks  and 
radiographic  findings  of  peribronchial 
disease. 

103.13    Pulmonary  manifestations  of 
cystic  fibrosis,  Witii: 

A.  FEVi  equal  to  or  less  than  the  values 
specified  jn  Table  I  (see  i  103.00A  for 
requiremente  of  ventilatory  function  testing): 
or 

B.  For  children  where  ventilatory  function 
testing  cannot  be  performed: 

1.  History  of  dyspnea  on  mild  exertion  or 
chronic  frequent  productive  cough;  and 

2.  Persistent  or  recurrent  abnormal  breath 
sounds,  bilateral  tales  or  rhonchi;  and 

3.  Radiographic  findings  of  extensive 
disease  with  hyperaeration  and  bilateral 
peribronchial  infiltration. 

Table  I 


Height  Cm  centimeters) 

FEV. 
equal  to 
or  less 

BTPS» 

110  or  lees 

06 

120 .     

0.7 
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TABtE  I— Continued 


FIV, 
•qurito 
orlMa 

BTPS) 

130 

0.9 

140 

1.1 

150 

1.3 

180 

170  or  inori... _.- 

1.5 
1.6 

104i»   CttdovMcuIar  Syatwa 

A.  GmieraL  BvaluaUon  ahmild  be  based 
upon  Ustofy,  phy^cal  findingi.  and 
appropriate  labontonr  data.  Reported 
abnonaalitiae  ihould  be  contistent  with  the 
pathologic  diagnoeie  The  actual 
electrocardiographic  tracing,  or  an  adequate 
marked  pbotoa^iy.  moet  be  inchided.  Reports 
of  other  portinaat  studies  necessary  to 
substaatiata  die  '"■fl~*«^«  or  describe  the 
severity  of  the  iaapairoient  nnist  also  be 
inclodsd: 

B.  Evoluatioa  ofoardiovaacular 
impaamant  in  cbildna  requires  two  steps: 

1.  The  ddineatkn  of  a  specific 
cardiovascular  disturbanca.  eitha  congenital 
or  or  acquired  lUs  may  include  arterial  or 
venous  disease,  rhythm  distuibance,  or 
disease  tamrivteg  me  valves,  septa, 
myocardium  at  pericardium;  and 

2.  Documentation  of  the  severity  of  the 
impaixment  with  medically  determinable  and 
wmsistent  cardiovascular  signs,  symptoms, 
and  laboratory  data.  In  cases  when 
impairment  characteristics  an  questionably 
secondary  to  the  cardiovascular  disturbance, 
additional  documentation  of  the  severity  of 
the  Impairment  (e.gM  catheterization  data,  if 
performed)  wiQ  be  necessary. 

C  Cheat  nmitgenogram  (6  ft.  PA  film)  will 
be  considered  taidicative  of  cardiomegaly  If: 

1.  The  Mtfdlothmadc  ratio  is  over  60 
percent  at  age  one  year  or  less,  or  55  percent 
at  mora  than  one  year  of  age;  or 

2.  The  cardiac  sise  is  inereaeed  over  IS 
percent  from  any  prior  chest  oentgenograms; 
or 

3.  Specific  chamber  or  vessel  enlargement 
is  doconentad  in  accordance  with 
esUblished  criteria. 

D.  Tabim  I U,  andinbtiaw  an  designed 
for  case  edjudication  and  not  for  diagnostic 
purposes.  TIm  adnh  criteria  may  be  useful  for 
older  children  and  shookl  be  nnd  when 
appUeaUe. 

E.  Rhmanatie  fawar.  as  used  in  this  section 
assomas  diagnoeis  made  according  to  the 
revised  Jones  CHtarla. 

VAM    Categoiy  of  fanpairments. 
Cardiovascular 

1044)2  Chronic  congaativa  faHura.  With  two 
or  mora  of  the  followiiag  signs: 

A.  Tadiycardia  (sea  Table  I). 

B.  Tachypnea  (see  Table  II). 

C  Canhomegaly  on  chest  roentgenogram 
(seelOLOOq. 

D.  Hepatomegaly  (more  diaa  2  cm.  below 
the  r^l^  costal  margin  in  the  right   '. 
middavioular  line). 

E.  Evidence  of  pulmonary  edema,  such  as 
rales  or  orthopnea. 

F.  Dependent  edema. 


G.  Exercise  iotoleraace  manifested  as 
labored  respiration  on  mild  exertion  (e.g..  in 
an  infant,  feeding). 

Tabue  I— Tachycardia  at  Rest 


Age 

1 

Apical  Heart 

(beats  per 

minute) 

l^xJor  1  yr     

ISO 

1  through  3  yra    . 

130 

41twougti9yra... 

120 

10  ttvough  15  yrs 

110 

(VsrlSyr 

100 

Table  II— Tachypnea  at  Rest 

Age 

1 

Respiratory 

rate  over 

(per  minute) 

Under  1»r..... _ 

1  thiOUBhSMS. 

__ 

40 
35 

6  ttvough  9  yrs  -. 

30 

Over  9  yrs..-.    .- 

25 

104.03    Hypertaisire  cardiovascular 
diseaae.  With  pertistently  elevated  blood 
pressure  for  age  (see  Table  US]  and  one  of  the 
following; 

A.  Impaired  renal  function  as  described 
under  the  criteria  in  106.02;  or 

E  Cerebrovascular  damage  as  described 
under  the  criteria  in  111.00;  or 

C  Congestive  heart  failure  as  described 
under  the  criteria  in  1S4J)2. 

Table  1(1— Elevatid  Blcx)d  Pressure 


Age 


Under  6  mo  .„ 
6  mo.  to  1  yr.. 
1  ttvoughS] 

9  ttvough  11  yis 

12  ttvough  15  yrs  — 
Over  15  yrs 


S(over) 
tnffL 


Diastolic 

') 

(ovar)in 

mm. 

95 

60 

110 

70 

115 

80 

12C 

80 

130 

80 

140 

80 

104.04    Cyanotic  cangenital  heart  disease. 
With  one  of  the  following: 

A.  Surgery  is  limited  to  palliative  measures; 
or 

B.  Characteristic  squatting,  hemoptysis, 
syncope,  or  hypercyaaotic  spells;  or 

C  Chronic  hematoorit  of  55  percent  or 
greater  or  arterial  Os  saturation  of  less  than 
90  percent  at  rest,  or  arterial  oxygen  tension 
of  less  than  60  Torr  at  rasL 

104J)S    Cardiac  arrhythmia,  such  as 
persistent  or  recurrent  heart  block  or  A-V 
dissociation  (with  or  without  therapy).  And 
one  of  the  following: 

A  Cardiac  synoopa:  or 

E  Congestive  heail  failure  as  described 
under  the  criteria  in  1D4.Q2;  or 

C.  Exercise  intolerance  with  labored 
respirations  on  mild  exertion  (e.g.,  in  infants, 
feeding). 

104.07    Cardiac  aynoope  with  at  least  one 
documented  syncopal  episode  characteristic 
of  specffic  caidiac  diaaasa  (e^..  aortic 
stenosis). 


104.08    Recurrent  hemoptysis.  Associated 
with  either  pulmonary  hypertension  or 
extensive  broncldal  ooUatarals  due  to 
documented  chronic  cardiovascular  disease. 

104.08    Chronic  rheuntatic  fever  or 
rheumatic  heart  disease.  With: 

A.  Persistence  of  rfaewBatic  fever  activity 
for  6  months  or  more,  with  significant 
murmui(s),  cardiomegaly  (see  104.00C),  and 
other  abnormal  laboratory  findings  (such  as 
elevated  sedimentation  rate  or 
electrocardiographic  findings);  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  104.02 

105.00    Digestive  System 

A.  Disorders  of  the  digestive  system  which 
result  in  disability  osaally  do  so  because  of 
interference  with  nutrition  and  growth, 
multiple  recurrent  inflammatoiy  lesions,  or 
other  complications  of  die  disease.  Such 
lesions  or  complications  usually  respond  to 
treatment  To  constitute  a  listed  impainnent 
these  must  be  shown  to  have  persisted  or  be 
expected  to  persist  despite  prescribed 
therapy  for  a  continuous  period  of  at  least  12 
months. 

B.  Documentation  of  gastrointestinal 
impairments  should  include  pertinent 
operative  findings,  radiographic  studies, 
endoscopy,  and  biopsy  ref  orts.  Where  a  liver 
biopsy  has  been  performed  in  chronic  liver 
disease,  documentation  should  include  the 
report  of  the  bi(q>8y. 

C.  Growth  retardation  and  malnutrition. 
When  the  primary  disorder  of  the  digestive 
tract  has  been  documented,  evaluate 
resultant  malnutrition  under  the  criteria 
described  in  105J)8.  Evaluate  resultant 
growth  impairment  under  the  criteria 
described  in  100.03.  Intestinal  disorders, 
including  surgical  diveraions  and  potentially 
correctable  congenital  lesions,  do  not 
represent  a  severe  impairment  if  the 
Individual  is  able  to  maintain  adequate 
nutrition  growth  and  dev«iopmenL 

D.  Multiple  congenital  anomalies.  See 
related  criteria,  and  consider  as  a 
combination  of  impairmeats. 

lOSSn.    Category  of  bnf  airments.  Digestive 
105.03    Esophageal  oiatructioiu  caused  by 

atresia,  stricture,  oratenaais  with 

malnutrition  as  described  under  the  criteria 

inl05J». 
105.05    Chronic  liver  disease.  With  one  of 

the  following: 

A.  Inoperable  billiary  atresia  demonstrated 
by  X-ray  or  surgery;  or 

B.  IntractaUe  ascites  net  attributable  to 
other  causes,  with  serum  albumin  of  3.0  gm./ 
100  ml.  or  less;  or 

C.  Esophageal  varices  (demonstrated  by 
angiography,  barium  swallow,  or  oidoscopy 
or  by  prior  performance  of  a  specific  shunt  or 
plication  procedure);  or 

D.  Hepatic  coma,  documentated  by  findings 
from  hospital  records;  or 

E.  Hepatic  encephalopathy.  Evaluate  under 
die  criteria  in  112.02;  or 

F.  Chronic  active  inflammation  or  necrosis 
documented  by  SCOT  penistently  more  than 
100  units  or  serum  bilirubin  of  2.5  mg.  percent 
or  greater. 

105.07    Chronic  inflammatory  bowel 
disease  (such  as  ulcerative  colitis,  regional 
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enteritis),  as  documented  in  lOSJXf.  With  one 
of  the  following: 

A.  Intestinal  manifestations  or 
complications,  such  as  obstruction,  abscess, 
or  fistula  formation  whidi  has  lasted  or  is 
expected  to  last  12  months:  or 

B.  Malnutrition  as  described  under  the 
criteria  in  105.08;  or 

C.  Growth  impairment  as  described  under 
the  criteria  in  100.03. 

105.08    Malnutrition,  due  to  demonstrable 
gastrointestinal  disease  causing  either  a  fall 
of  15  percentiles  of  weight  which  persists  or 
the  persistence  of  weight  which  is  less  than 
the  third  percentile  (on  standard  growth 
charts).  And  one  of  the  following: 

A  Stool  fat  excretion  per  24  houn: 

1.  More  than  15  percent  in  infants  less  than 
6  months. 

2.  More  than  10  percent  in  infants  6-18 
months. 

3.  More  than  6  percent  in  children  more 
than  18  months;  or 

B.  Persistent  hematocrit  of  30  percent  or 
less  despite  prescribed  therapy;  or 

C  Serum  carotene  of  40  mcg./l00  ml.  or 
less;  or 

D.  Serum  albumin  of  3.0  gm./l00  ml.  or  less. 

106.00    Genito-Urinary  System 

A  Determination  of  the  presence  of 
chronic  renal  disease  will  be  based  upon  the 
following  factors: 

1.  History,  physical  examinatioa  and 
lalwratory  evidence  of  renal  disease. 

2.  Indications  of  its  progressive  nature  or 
laboratory  evidence  of  deterioration  of  renal 
function. 

B.  Renal  transplant  The  amount  of 
function  restored  and  the  time  required  to 
effect  improvement  depend  upon  various 
factors  including  adequacy  of  post  transplant 
renal  function,  incidence  of  renal  infection, 
occurrence  of  rejection  crisis,  presence  of 
systemic  complications  (anemia,  neuropathy, 
etc.]  and  side  effects  of  corticosteroid  or 
immuno-suppressive  agents.  A  period  of  at 
least  12  months  is  required  for  the  individual 
to  reach  a  point  of  stable  medical 
improvement 

C.  Evaluate  associated  disorders  and 
complications  according  to  the  appropriate 
body  system  listing. 

106.01  Category  of  Impairments,  Genito- 
Urinary 

106.02  Chronic  renal  disease.  With: 

A  Persistent  elevation  of  serum  creatinine 
to  3  mg.  per  deciliter  (100  ml.)  or  greater  over 
at  least  3  months;  or 

B.  Reduction  of  creatinine  clearance  to  30 
ml.  per  minute  (43  liten/24  houra)  per  1.73  m* 
of  body  surface  area  over  at  least  3  months; 
or 

C.  Chronic  renal  dialysis  program  for 
irreveraible  renal  failure;  or 

D.  Renal  transplant  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment 
(see  106.0QB). 

106.06    Nephrotic  syndrome,  with  edema 
not  controlled  by  prescribed  therapy.  And: 

A.  Serum  albumin  less  than  2  gm./lOO  mL; 
or 

E  Proteinuria  more  than  2.5  gm./l.73mV 
day. 


107.00    Hemk  and  Lynqihatic  System 

A.  Sickle  cell  disease  refen  to  a  chronic 
hemolytic  anemia  associated  witii  sickle  cell 
hemoglobin,  either  homozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin  (such  as  C  or 

n 

Appropriate  hematologic  evidence  for 
sickle  cell  disease,  such  aa  hemoglobin 
electrophoresis  must  be  included.  Vaso- 
occlusive,  hemolytic  or  aplastic  episodes 
should  be  documented  by  description  of 
severity,  frequency,  and  duration. 

Disability  due  to  sickle  cell  disease  may  be 
solely  the  result  of  a  severe,  penistent 
anemia  or  may  be  due  to  the  combination  of 
chronic  progressive  or  episodic 
manifestations  in  the  presence  of  a  less 
severe  anemia. 

Major  visceral  episodes  causing  disability 
include  meningitis,  osteomyelitis,  pulmonary 
infections  or  infarctions,  cerebrovascular 
accidents,  congestive  heart  failure, 
genitourinary  involvement  etc. 

E  Coagulation  defects.  Chronic  inherited 
coagulation  disorden  must  be  documented 
by  appropriate  laboratory  evidence  such  as 
abnormal  thromboplastin  generation, 
coagulation  time,  or  factor  assay. 

C  Acute  leukemia.  Initial  diagnosis  of 
acute  leukemia  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  Recurrent 
disease  may  be  documented  by  peripheral 
blood,  bone  marrow,  or  cerebrospinal  fluid 
examination.  The  pathology  report  must  be 
included. 

The  designated  duration  of  disability 
implicit  in  the  finding  of  a  listed  impairment 
is  contained  in  107.11.  Following  the 
designated  time  period,  a  documented 
diagnosis  itself  is  no  longer  sufficient  to 
establish  a  severe  impainnent  llie  severity 
of  any  remaining  impairment  must  be 
evaluated  on  the  basis  of  the  medical 
evidence. 

107.01    (Category  of  Impairments,  Hemic 
and  Lymphatic 

107.03    Hemolytic  anemia  (due  to  any 
cause).  Manifested  by  penistence  of 
hematocrit  of  28  percent  or  less  despite 
prescribed  therapy,  and  reticulocyte  count  of 
4  percent  or  greater. 

107.05    Sickle  cell  diseases  With: 

A.  Recent  recurrent  severe  vaso-occlusive 
crises  (musculoskeletal,  vertebral, 
abdominal);  or 

E  A  major  visceral  complication  in  the  12 
months  prior  to  application;  or 

C  A  hyperhemolytic  or  aplastic  crisis 
within  12  months  prior  to  application;  or 

D.  Chronic  severe  anemia  widi  penistence 
of  hematocrit  of  26  percent  or  less;  or 

E.  Congestive  heart  failure,  cerebrovascular 
damage,  or  emotional  disorder  as  described 
under  the  criteria  in  104.02. 111.00S,  or 
112.00ff. 

107X16    Chronic  idiopathic 
thrombocytopenic  purpura  ^  childhood  v/iih 
purpura  and  thrombocytopenia  of  40,000 
platelets/cu.  mm.  or  less  despite  prescribed 
therapy  or  recurrent  upon  withdrawal  of 
treatment 

107.08    Inherited  coagulation  disorder. 
With: 

A.  Repeated  spontaneous  or  inappropriate 
bleeding;  or 


E  Hemarthrosis  with  joint  deformity. 

107.11    Acute  leukemia.  Consider  under  a 
disability: 

A  For  2Vfa  yean  from  the  time  of  initial 
diagnosis;  or 

E  For  2H  yean  from  the  time  of  recurrence 
of  active  disease. 

108.00    [Reeervwq 

109.00    Endocrhie  System 

A  Cause  of  disability.  Disability  is  caused 
by  a  disturbance  in  the  regulation  of  the 
secretion  or  metabolism  of  one  or  mora 
hormones  which  are  not  adequately 
controlled  by  therapy.  Such  disturbances  or 
abnormalities  usually  respond  to  tivstment 
To  constitute  a  listed  impairment  these  must 
be  shown  to  have  pereisted  or  be  expected  to 
penist  deqiite  prMcribed  therapy  for  a 
continuous  period  of  at  least  12  months. 

E  Growth.  Normal  growth  is  usually  a 
sensitive  indicator  of  healdi  as  well  as  of 
adequate  therapy  in  children.  Impairment  of 
grovrth  may  be  lUsabling  in  itself  or  may  be 
an  indicator  of  a  severe  disorder  involving 
the  endocrine  system  or  other  body  systems. 
Where  involvement  of  other  organ  systems 
has  occurred  as  a  result  of  a  primary 
endocrine  disorder,  these  impairments  should 
be  evaluated  according  to  the  criteria  under 
the  appropriate  sections. 

C  Documentation.  Description  of 
characteristic  history,  physical  findings,  and 
diagnostic  laboratory  data  must  be  included. 
Results  of  laboratory  tests  will  be  considered 
abnormal  if  outside  the  normal  range  or 
greater  than  two  standard  deviations  from 
the  mean  of  the  testing  laboratory.  Reports  in 
the  file  should  contain  the  information 
provided  by  die  testing  laboratory  as  to  their 
normal  values  for  that  test 

D.  Hyperfunction  of  the  adrenal  cortex. 
Evidence  of  growrth  retardation  must  be 
documented  as  described  in  100.00.  Elevated 
blood  or  urinary  free  Cortisol  levels  are  not 
acceptable  in  lieu  of  urinary  17- 
hydroxycorticosteroid  excretion  for  the 
diagnosis  of  adrenal  cortical  hyperfunction. 

E  Adrenal  cortical  insufficiency. 
Documentation  must  include  penistent  low 
plasma  Cortisol  or  low  urinary  17- 
hydroxycorticosteroids  or  17-ketogenic 
steroids  and  evidence  of  unresponsiveness  to 
ACTH  stimulation. 

109.01  Category  of  Impairments, 
Endrocrine 

109.02  Thyroid  Disorders. 

A.  Hyperthyroidism  (as  documented  in 
109.00C).  With  clinical  manifestations  despite 
prescribed  therapy,  and  one  of  die  following: 

1.  Elevated  serum  thyroxine  (T4}  and  either 
elevated  &«e  T4  or  resin  Ta  uptake;  or 

2.  Elevated  thyroid  uptake  of  radioiodine; 
or 

3.  Elevated  serum  triiodothyronine  (Ti). 
E  Hypothyroidism.  With  one  of  the 

following,  deqiite  prescribed  therapy: 
l.IQ  of  60  or  less;  or 

2.  Growth  impairment  as  described  under 
the  criteria  in  100.02  A  and  E  or 

3.  Precocious  puberty. 

109.03  Hyperparathyroidism  (aa 
documented  in  IOBjOOC).  Widi: 

A.  Repeated  elevated  total  or  ionized 
serum  caldum:  or 
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E  Bkwatod  Mmm  panthyroid  honnooe. 
lOaM    Hypopamthyniditm  or 
PtmHk^ypoparathymidiam.  With: 

A.  Smrt  ncurmt  tetany  or  oosvulsiona 
whidi  an  uimsponsive  to  prescribed 

tharapTW 

B.  Growth  retardation  as  described  under 
criteria  in  10a02  A  and  R 

1084)6   Diabetea  insipidus,  documented  by 
pathologic  hypertonic  saline  or  water 
cfcyM-hfotioM  laat  And  OM  of  die  following: 

A.  latncnuiial  spaoe-occupying  lesion, 
before  er  after  sHcgBiy:  or 

E  UnreepoaaivaaBsa  to  Pitressin:  or 

C  Grawth  retardation  as  described  under 
the  critsrta  Id  IMUtt  A  and  ft  or 

0.  Uanapoasive  hypothalmic  thirst  center, 
widi  dvooic  or  recurrent  hypematremia;  or 

E  DeoMMd  Tisaal  fields  attribirtable  to  a 
pituitary  Mob 

1O0JM   Hypeifmction  of  the  adrenal 
cortsfx  (Primary  or  secondary).  With: 

A.  Blsfvaled  urtaiaiy  17-hyroxycartico- 
steroids  (or  ir-ketogenic  steroids)  as 
docsaaeatsd  in  108^  C  and  D;  and 

E  Unresponsiveness  to  low-dose 
dexametfaasooe  suppression. 

100.07  Adrmal  cortical  insufficiency  (as 
documented  in  109.00  C  and  B)  with  recent, 
recurrent  episodes  of  drcnlatory  collapse. 

109.08  Juvenile  diabetes  mellitus  (as 
documented  in  100.00C}  requiring  parenteral 
iiuulin.  And  one  of  the  following,  despite 
prescribed  therapjr 

A.  Recent  recurrent  hospitalizations  with 
acido«is;or 

E  Recent  recarrent  episodes  of 
hypoglycemia;  or 

C.  Growth  retardation  as  described  under 
the  criteria  in  10aO2  A  or  ft  or 

D.  Impaired  renal  function  as  described 
under  the  criteria  in  106X0S. 

108.08   Iatrogenic  hypercorticoid  state. 

With  chronic  glucocorticoid  therapy 
resulting  in  one  of  the  following: 

A.  Osteoporosis:  or 

E  Growth  retardation  as  described  under 
the  criteria  in  lOOiB  A  or  ft  or 

C.  Diabetes  mellitus  as  described  under  the 
criteria  in  IOBjOS:  or 

D.  Myopathy  as  described  under  the 
criteria  in  1114)6;  or 

E.  Emotional  disorder  as  described  under 
the  criteria  in  1124)0S. 

109.10  Pituitary  dwarfism  (with 
documented  growth  hormone  deficiency). 
And  growth  impairment  as  described  under 
the  criteria  in  lOOilSE 

108.11  Adrenogenital  syndrome.  Wi^ 
A.  Recant  reaarent  self-losing  episodes 

despite  prescribed  therapy;  or 
E  Inadequate  replacement  therapy 

manifested  by  accelerated  bone  age  and 

virillzatioa,  or 
C.  Growth  impairment  as  described  under 

the  criteria  in  100412  A  or  B. 

109.12  Hypoglycemia  (as  docummted  in 
lOBJKC).  With  recent  recurrent 
hypoglycemic  episodes  producing  convulsion 
or  coma. 

108.13  Gonadal  Dysgenesis  (Turner's 
Syndrome),  chromosomally  proven.  Evaluate 
the  resulting  impairment  under  the  criteria  for 
the  appropriate  body  system. 


110.00   MriMpbBo^r  Systems 

A.  CatastropMc  congenital  abnormalities 
or  disease.  This  sectidi  refers  only  to  very 
serious  congenital  lUsorders,  diagnosed  in  the 
newborn  or  infant  child. 

E  Immtme  d^icieney  diseases. 
Documentation  of  immune  deficiency  disease 
must  be  submitted,  ai4  may  include 
quantitative  immunog^DbulLns,  skin  tests  for 
delayed  hypersensitivity,  lymphocyte 
stimdative  teste,  and  measurements  of 
ceUular  bnrannity  mediators. 

110.01    Category  of  Impairments,  Multiple 
Body  Systems 

1104W    Catastrophic  congenital 
abnormalities  or  disease.  With: 

A.  A  positive  diagnosis  (sudi  as 
anencephaly,  trisomy  D  or  E  cyclopia,  etc.), 
generally  regarded  as  being  incompatible 
wtdi  extrauterine  life;  or 

E  A  positive  diagnoais  (sudi  as  cri  du  chat, 
Tay-Sacha  Disease)  wherein  attainment  of 
the  growth  and  development  level  of  2  years 
is  not  expected  to  ocoar. 

1104)8   Immune  deficiency  disease. 

A.  Hypogammaglobulinemia  or 
dysgammaglobvlinemia.  With: 

1.  Recent  recurrent  severe  infections;  or 

2.  A  complication  s«ch  as  growth 
retardation,  chronic  lung  disease,  collagen 
disorder,  or  tumors. 

E  Thymic  dysplastlc  syndromes  (such  as 
Swiss.  diGeorge). 

1114»    Neurological 

A.  Seizure  disorder  mxist  be  substantiated 
by  at  least  one  detailed  description  of  a 
typical  seizure.  Report  of  recent 
documentation  should  include  an 
electroencephalogram  and  neurological 
examination.  Sleep  EIG  is  preferable, 
especially  with  temptral  lobe  seizures. 
Frequency  of  attacks  and  any  associated 
phenomena  should  also  be  substantiated. 

Young  children  may  have  convulsions  in 
association  with  febrf  e  illnesses.  Proper  use 
of  111.02  and  111.03  requires  that  a  seizure 
disorder  be  established.  Although  this  does 
not  exclude  consideration  of  seizures 
occurring  during  febrfle  illnesses,  it  does 
require  documentation  of  seizures  during 
nonfebrile  periods. 

-  There  is  an  expected  delay  in  control  of 
seizures  when  treatment  is  started, 
particularly  when  changes  in  the  treatment 
regimen  are  necessaiy.  Therefore,  a  seizure 
disorder  should  not  be  considered  to  meet  the 
requiremente  of  111  .OB  or  111.03  unless  it  is 
shown  that  seizures  have  persisted  more  than 
three  months  after  prescribed  therapy  began. 

B.  Minor  motor  seizures.  Classical  petit 
mal  seizures  must  be  documented  by 
characteristic  EEC  pattern,  plus  information 
as  to  age  at  onset  and  frequency  of  clinical 
seizures.  Myoclonic  seizures,  whether  of  the 
typical  infantile  or  Lannox-gastaut  variety 
after  infancy,  must  abo  be  documented  by 
the  characteristic  EEC  pattern  plus 
information  as  to  age  at  onset  and  frequency 
of  seizures. 

C.  Afotor  dysfunction.  As  described  in 
111.06,  motor  dysfunction  may  be  due  to  any 
neurological  disordet.  It  may  be  due  to  static 
or  progressive  conditions  involving  any  area 
of  the  n«vous  system  and  producing  any 
type  of  neurological  knpairment.  This  may 


include  weakness,  spasticity,  lack  of 
coordination,  ataxia,  tremor,  athetosis,  or 
sensory  loss.  Documentation  of  motor 
dysfunction  must  indude  aeurologic  findings 
and  description  of  type  of  neurologic 
abnormality  (e.g.,  spasticity,  weakness],  as 
well  as  a  description  of  the  child's  functional 
impairment  (i-e..  what  the  child  is  unable  to 
do  because  of  the  abnormality).  Where  a 
diagnosis  has  been  made,  evicknce  should  be 
included  for  substantiatioa  of  the  diagnosis 
(e.g.,  blood  chemistries  and  muscle  biopsy 
reports),  wherever  applicdble. 

D.  Impairment  of  communication.  The 
documentation  should  include  a  description 
of  a  recent  comprehensive  evaluation, 
including  all  areas  of  affective  and  effective 
communication,  performed  by  a  qualified 
professionaL 

111.01  Category  of  Impairment 
Neurological 

111.02  Major  motor  seizure  disorder 

A.  Major  motor  seizures.  In  a  child  with  an 
established  seizure  disorder,  the  occurrence 
of  more  than  one  major  motor  seizure  per 
month  despite  at  least  three  months  of 
prescribed  treatment  With: 

1.  Daytime  episodes  (loss  of  consciousness 
and  convulsive  seizures);  or 

2.  Nocturnal  episodes  manifesting  residuals 
which  interfere  with  activity  during  the  day. 

B.  Major  motor  seizures.  In  a  child  with  an 
established  seizure  disorder,  the  occurrence 
of  a  least  one  major  motor  seizure  in  the  year 
prior  to  application  despite  at  least  three 
months  of  prescribed  treatment.  And  one  of 
the  following: 

1.  IQ  of  69  or  less;  or 

2.  Significant  interference  with 
communication  due  to  speech,  hearing,  or 
visual  defect  or 

3.  Significant  emotional  disorder  or 

4.  Where  significant  adverse  effects  of 
medication  interfere  with  major  daily 
activities. 

111.03  Minor  motor  seizure  disorder  In  a 
child  with  an  established  seizure  disorder, 
the  occuirence  of  more  then  one  minor  motor 
seizure  per  week,  with  alteration  of 
awareness  or  loss  of  consciousness,  despite 
at  least  three  months  of  prescribed  treatment. 

111.05  Brain  tumors.  A.  Malignant 
gliomas  (astrocytoma — Grades  III  and  IV, 
glioblastoma  multiforme),  meduUoblastoma, 
ependymoblastoma,  primary  sarcoma  or 
brain  stem  gliomas;  or 

B.  Evaluate  other  brain  tumors  under  the 
criteria  for  the  resulting  neurological 
impairment 

111.06  Motor  dysfunction  (due  to  any 
neurological  disorder).  Persistent 
disorganization  or  deficit  of  motor  function 
for  age  involving  two  extremities,  which 
(despite  prescribed  therapy)  interferes  with 
age-appropriate  major  daily  activities  and 
results  in  disruption  of: 

A.  Fine  and  gross  movements;  or 

B.  Gait  and  station. 

111.07  Cerefrra/po/sy.  With: 

A.  Motor  dysfunction  meeting  the 
requirements  of  111.06  orl014)3;  or 

B.  Less  severe  motor  dysfunction  (but  more 
than  slight)  and  one  of  the  following: 

1.  IQ  of  69  or  less;  or 
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2.  Seizure  disorder,  with  at  least  one  major 
motor  seizure  in  the  year  prior  to  appUcation: 
or 

3.  Significant  interference  with 
commnnicatioa  due  to  speech,  hearing  or 
visual  defect  or 

4.  Significant  emotional  disorder. 

111.08  Meningomyelocele  (and  related 
disorders).  With  one  of  the  following  despite 
prescribed  treatment 

A.  Motor  dysfunction  meeting  the 
requirements  of  101.03  or  111.08;  or 

B.  Less  severe  meter  dj-sfunction  (but  more 
than  slight),  and: 

1.  Urinary  or  fecal  incontinence  when 
inappropriate  for  age;  or 

2.  IQ  of  69  or  less:  or 

C.  Four  extremity  involvement  or 

D.  Nonco.-npcnsated  hydrocephalus 
producing  interference  with  mental  or  motor 
developmental  progression. 

111.09  Communication  impairment, 
associated  with  documented  neurological 
disorder.  And  one  of  the  following: 

A.  Documented  speech  deficit  which 
significantiy  affects  the  clarity  and  content  of 
the  speech;  or 

B.  Documented  comprehension  deficit 
resulting  in  ineffective  verbal  communication 
for  age;  or 

C.  Impairment  of  hearing  as  described 
imder  the  criteria  in  102.08. 

1124)0    Mental  and  Eaiotknal  Disoiders 

A.  Introduction.  This  section  is  intended 
primarily  to  describe  mental  and  emotional 
disorders  of  young  children.  The  criteria 
describing  medically  determinable 
impairmento  in  adults  should  be  used  where 
they  clearly  appear  to  be  more  appropriate. 

B.  Mental  retardation.  General.  As  with 
any  other  impairment  the  necessary 
evidence  consiste  of  symptoms,  signs,  and 
laboratory  findings  vrhlcfa  provide  medically 
demonstrable  evidence  of  in^airment 
severity.  Standardized  intelligence  test 
results  are  essential  to  the  adjudication  of  all 
cases  of  mental  retardation  that  are  not 
clearly  covered  under  the  provisions  of 
112.05A.  Developmental  milestone  criteria 
may  be  the  sole  basis  for  adjudication  only  in 
cases  where  the  child's  jroung  age  and/or 
condition  preclude  formal  standardized 
testing  by  a  psychologist  or  psychiatrist 
experienced  in  testing  children. 

Measures  of  intellectual  functioning. 
Standardized  intelligence  teste,  such  as  the 
Wechsler  Preschool  and  Primary  Scale  of 
Intelligence  (WFPSI),  the  Wedisler 
Intelligence  Scale  for  Children — Revised 
(WISC-R),  the  Revised  Stanford-Binet  Scale, 
and  the  McCarthey  Scales  of  Children's 
Abilities,  should  be  used  wherever  possible. 
Key  data  such  as  subtest  scores  should  also 
be  included  in  the  report.  Tests  should  be 
administered  by  a  qualified  and  experienced 
psychologist  or  psychiatrist  and  any 
discrepancies  between  formal  teste  resulte 
and  the  child's  castomary  behavior  and  daily 
activities  should  be  duly  noted  and  resolved. 

Developmental  milestone  ariteria.  In  the 
event  that  a  child's  young  age  and/or 
condition  preclude  fonnal  testmg  by  a 
psychologist  or  psychiatrist  experienced  in 
testing  children,  a  coB^ireheRaive  evotoatimi 
covering  the  full  range  of  developmental 


activittes  diould  be  performed,  lliis  should 
consist  of  a  detailed  account  of  die  child's 
daily  activities  together  with  direct 
observations  by  a  professicmal  person;  the 
latter  should  indude  indices  or 
manifestations  of  social  intellectual, 
adaptive,  verbal,  motor  (posture,  locomotion, 
manipulation),  language,  emotional  and  self- 
care  development  for  age.  The  above  should 
then  be  related  by  the  evaluating  or  treating 
physician  to  established  developmental 
norms  of  the  kind  found  in  any  widely  used 
slandard  pediatrics  text. 

c.  Profound  combined  mental-neurological- 
musculoskeletal  impairments.  There  are 
children  with  profound  and  irreversible  brain 
damage  resulting  in  total  incapacitation.  Such 
children  may  meet  criteria  in  either 
neurological,  musculoskeletal,  and/or  mental 
sections;  tliey  should  be  adjudicated  under 
the  criteria  most  completey  substantiated  by 
the  medical  evidence  submitted.  Frequentiy, 
the  most  appropriate  criteria  wiH  be  found 
under  the  mental  impairment  section. 

112.01  Category  of  Impairments,  Mental 
and  Emotional 

112.02  Chronic  brain  syndrome.  With 
arrest  of  developmental  progression  for  at 
least  six  months  or  loss  of  previously 
acquired  abilities. 

112.03  Psychosis  of  infancy  and 
childhood.  Documented  by  psychiatric 
evaluation  and  supported,  if  neoessary,  by 
the  resulte  of  appropriate  standardized 
psychological  teste  and  manifested  by 
marked  restriction  in  the  performance  of 
daily  age-anxopriate  activities;  oonstriction 
of  age-appropriate  intereste;  deficiency  of 
age-approrpiate  self-care  skills;  and  hnpaired 
ability  to  relate  to  others;  together  with 
penistence  of  one  (or  more]  of  the  following: 

A.  Significant  withdrawal  or  detachment 
or 
E  Impaired  sense  of  reaUty;  or 

C.  Bizarre  behavior  patterns:  or 

D.  Str(Mig  need  for  maintenance  of 
sameness,  with  intense  arLxiety,  fear,  or  anger 
when  change  is  introduced;  or 

E.  Panic  at  threat  of  separation  from 
parent 

112.04  Functional  nonpsychotic  disorders. 
Documented  by  psychiatric  evaluation  and 
supported,  if  necessary,  by  the  resulte  of 
appiropriate  standardized  psychological  teste 
and  manifested  by  marked  restriction  in  die 
performance  of  daily  age-appropriate 
activities;  constriction  of  age-appropriate 
intereste;  deficiency  of  age-appropriate  self- 
care  skills;  and  impaired  abiUty  to  relate  to 
others;  together  with  persistence  of  one  (or 
more)  of  the  following: 

A.  Psychophysiological  disorder  (e.g., 
diarrhea,  asthma);  or 

B.  Anxiety;  or 

G  Depression;  or 

D.  Phobic  obsessive,  or  compulsive 
behavior,  or 
E  Hypochondriasis;  or 

F.  Hysteria;  or 

G.  Asocial  or  antisocial  behavior. 

112.05  Mental  retardation. 
A.  Adiievement  of  only  those 

deveiopraental  milestones  generally  acquired 
by  children  no  more  them  one-half  the  chikf  s 
chronologiGal  age;  or 
E  IQ  of  58  or  lesr,  or 


C.  IQ  of  00-68,  inchisive,  and  a  physical  or 

other  mental  impairment  imposing  additional 
and  significant  restriction  of  function  or 
developmental  progression. 

113.00    Neoptestic  Disaaaes,  MaUgniBt 

A.  Introduction.  Determination  of  disability 
in  the  growing  and  developing  child  with  a 
malignant  neoplastic  disease  is  based  upon 
the  combined  effects  of: 

1.  The  pathophysiology,  histology,  and 
natural  history  of  tlie  tumor  and 

2.  The  effects  of  the  currenUy  employed 
aggressive  multimodal  therapeutic  regimens. 

Combinations  of  surgery,  radiation,  and 
chemotherapy  or  prolonged  therapeutic 
schedules  impart  pignificant  additional 
morbidity  to  the  child  during  the  period  of 
greatest  risk  from  the  tumor  itselL  This  period 
of  highest  risk  and  greatest  therapeutically- 
induced  morbidity  defines  the  limite  of 
disabihty  for  most  of  childhood  neoplastic 
disease. 

E  Documentation.  The  Hiagnogig  of 
neoplasm  should  be  established  on  the  baste 
of  symptoms,  signs,  and  laboratory  findings. 
The  site  of  the  primary,  reconent  and 
metastatic  lesion  must  be  specified  in  all 
cases  of  malignant  neoplastic  diseases.  If  an 
operative  pruuidure  has  been  perfomed,  the 
evidence  should  include  a  copy  of  the 
operative  note  and  the  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen,  along  ivith  all  pertinent  laboratory 
and  X-ray  reports.  The  evidence  should  also 
include  a  recent  report  directed  especially  at 
describing  whether  there  is  evidence  of  local 
or  regional  recurrence,  soft  part  or  skeletal 
metastases,  and  significant  post  therapeutic 
residuals. 

C  Malignant  solid  tumors,  as  Usted  under 
113.03,  indude  the  histiocytosis  syndromes 
except  for  solitary  eosinophihc  granuloina. 
Thus,  113.03  should  not  be  used  for 
evaluating  brain  tumors  (see  111.05)  or 
thyroid  tumors,  which  must  be  evaluated  on 
the  basis  of  whether  they  are  controlled  by 
prescribed  therapy. 

D.  Duration  of  disability  fitxn  malignant 
neoplastic  tumors  is  induded  in  1134)2  and 
113.03.  Following  the  time  periods  designated 
in  these  sections,  a  documented  diagnoste 
itself  u  no  l(Higer  sufficient  to  estabtish  a 
severe  impairment  The  severity  of  a 
remaining  impairment  must  be  evaluated  on 
the  basis  of  the  medical  evidence. 

1134n    Category  of  Impainnents, 
Neoplastic  Diseases — Malignaiit 

113.02  Lymphoreticular  malignant 
neoplasms. 

A.  Hodgkin's  disease  with  progressive 
disease  not  controlled  by  prescribed  therapy; 
or 

B.  Non-Hodgkin's  lymphoma.  Consider 
under  a  disabihty: 

1.  For  2Vt  yean  bam  time  of  initial 
diagnosis;  or 

2.  For  2V^  years  from  time  of  recurrence  of 
active  disease. 

113.03  Malignant  solid  tumors.  Consider 
under  a  diabtlity: 

A.  For  2  years  fium  the  time  of  iaitial 
diagnosis;  or 

B.  For  2  years  fi<om  the  time  of  recurrence 
of  active  disease. 
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113.04  Neuroblastoma.  With  one  of  the 
following: 

A.  Extension  acrou  the  midline;  or 

E  Distant  metastasei;  or 

C  Recunence;  or 

D.  Onaet  at  age  1  jrear  or  older. 

113.05  Retiaoblaatoma.  With  one  of  the 
following: 

A.  Bilateral  involvement;  or 
&  Metaatasea;  or 
C  Extension  beyond  the  orbit;  or 
D.  Recurrence. 

Appendix  2— Medical-Vocational 
GuidelliMw 

Sec. 

200.00    Introduction. 

201.00    Maximum  sustained  work  capabiUty 
limited  to  sedentary  work  as  a  result  of 
severe  medically  determinable 
impairment(s). 

ZOZJW  Maximum  sustained  work  capability 
limited  to  light  work  as  a  result  of  severe 
medically  determinable  impainnent(s]. 

203.00    Maximum  sustained  work  capability 
limited  to  medium  work  as  a  result  of 
severe  medically  determinable  impair- 
ment(s). 

204.00    Maximum  sustained  work  capability 
limited  to  heavy  work  (or  very  heavy 
work]  as  a  result  of  severe  medically 
determinable  impainnent(8). 

200.00    Introduction,  (a]  The  following 
rules  reflect  the  major  functional  and 
vocational  patterns  which  are  encountered  in 
cases  which  cannot  be  evaluated  on  medical 
considerations  alone,  where  an  individual 
with  a  severe  medically  determinable 
physical  or  mental  impainnent(8)  is  not 
engaging  in  substantial  gainful  activity  and 
tiie  individual's  impairment(B]  prevents  the 
performance  of  his  or  her  vocationally 
relevant  past  worlc  They  also  reflect  the 
analysis  of  the  various  vocational  factors 
(i.e.,  age,  education,  and  work  experience)  in 
combination  with  the  individual's  residual 
functional  capacity  (used  to  determine  his  or 
her  maximum  sustained  work  capability  for 
sedentary,  light,  medium,  heavy,  or  very 
heavy  work)  in  evaluating  the  individual's 
ability  to  engage  in  substantial  gainful 
activity  in  other  than  his  or  her  vocationally 
relevant  past  work.  Where  the  findings  of 
fact  made  with  respect  to  a  particular 
individual's  vocational  factors  and  residual 
functional  capacity  coincide  with  all  of  the 
criteria  of  a  particular  rule,  the  rule  directs  a 
conclusion  as  to  whether  the  individual  is  or 
is  not  disabled.  However,  each  of  these 
findings  of  fact  is  subject  to  rebuttal  and  the 
individual  may  present  evidence  to  refute 
such  findings.  Where  any  one  of  the  findings 
of  fact  does  not  coincide  with  the 
corresponding  criterion  of  a  rule,  the  rule 
does  not  apply  in  that  particular  case  and, 
accordingly,  does  not  direct  a  conclusion  of 
disabled  or  not  disabled.  In  any  instance 
where  a  rule  does  not  apply,  full 
consideration  must  be  given  to  all  of  the 
relevant  facts  of  the  case  in  accordance  with 
the  definitions  and  discussions  of  each  factor 
in  the  appropriate  sections  of  the  regulations. 

(b)  The  existence  of  Jobs  in  the  national 
economy  is  reflected  in  the  "Decisions" 
shown  in  the  rules;  i.e.,  in  promulgating  the 


rules,  administrative  notice  has  been  taken  of 
the  numbers  of  unskilled  jobs  that  exist 
throughout  the  national  economy  at  the 
various  functional  levels  (sedentary,  light, 
medium,  heavy,  and  very  heavy)  as 
supported  by  the  "Dictionary  of  Occupational 
Titles"  and  the  "Occupational  Outlook 
Handbook,"  published  by  the  Department  of 
Labor;  the  "County  Business  Patterns"  and 
"Census  Surveys"  published  by  the  Bureau  of 
the  Census;  and  occupational  surveys  of  light 
and  sedentary  jobs  prepared  for  the  Social 
Security  Administration  by  various  State 
employment  agencies.  Thus,  when  all  factors 
coincide  with  the  criteria  of  a  rule,  the 
existence  of  such  jobs  is  established. 
However,  the  existence  of  such  jobs  for 
individuals  whose  remaining  functional 
capacity  or  other  factors  do  not  coincide  with 
the  criteria  of  a  rule  must  be  further 
considered  in  terms  of  what  kinds  of  jobs  or 
types  of  work  may  be  either  additionally 
indicated  or  precluded. 

(c)  In  the  application  of  the  rules,  the 
individual's  residual  functional  capacity  (i.e., 
the  maximum  degree  to  which  the  individual 
retains  the  capacity  for  sustained 
performance  of  the  physical-mental 
requirements  of  jobs),  age,  education,  and 
work  experience  must  first  be  determined. 

(d)  The  correct  disability  decision  (i.e.,  on 
the  issue  of  ability  to  engage  in  substantial 
gainful  activity)  is  found  by  then  locating  the 
individual's  specific  vocational  profile.  If  an 
individual's  specific  profile  is  not  listed 
within  this  Appendix  2,  a  conclusion  of 
disabled  or  not  disabled  is  not  directed.  Thus, 
for  example,  an  individual's  ability  to  engage 
in  substantial  gainful  work  where  his  or  her 
residual  functional  capacity  falls  between  the 
ranges  of  work  indicated  in  the  rules  (e.g.,  the 
individual  who  can  perform  more  than  light 
but  less  than  medium  work),  is  decided  on 
the  basis  of  the  principles  and  definitions  in 
the  regulations,  giving  consideration  to  the 
rules  for  specific  case  situations  in  this 
Appendix  2.  These  rules  represent  various 
combinations  of  exertional  capabilities,  age, 
education  and  work  txperience  and  also 
provide  an  overall  structure  for  evaluation  of 
those  cases  in  which  the  judgments  as  to 
each  factor  do  not  coincide  with  those  of  any 
specific  rule.  Thus,  when  the  necessary 
judgments  have  been  made  as  to  each  factor 
and  it  is  found  that  no  specific  rule  applies, 
the  rules  still  provide  guidance  for 
decisionmaking,  such  as  in  cases  involving 
combinations  of  impairments.  For  example,  if 
strength  limitations  resulting  fix>m  an 
individual's  impairment(s)  considered  with 
the  judgments  made  as  to  the  individual's 
age,  education  and  work  experience 
correspond  to  (or  closely  approximate)  the 
factors  of  a  particular  rule,  the  adjudicator 
then  has  a  frame  of  reference  for  considering 
the  jobs  or  types  of  work  precluded  by  other, 
nonexertional  impairments  in  terms  of 
numbers  of  jobs  remaining  for  a  pariicular 
individual. 

(e)  Since  the  pil<>!  are  predicated  on  an 
individual's  having  an  impairment  which 
manifests  itself  by  limitations  in  meeting  the 
strength  requirements  of  jobs,  they  may  not 
be  fully  applicable  where  the  nature  of  an 
individual's  impainnent  does  not  result  in 
such  limitations,  e.g.,  certain  mental,  sensory, 


or  skin  impairments.  In  addition,  some 
impairments  may  result  solely  in  postural  and 
manipulative  limitations  or  environmental 
restrictions.  Environmental  restrictions  are 
those  restrictions  which  result  in  inability  to 
tolerate  some  physical  feature(s)  of  work 
settings  that  occur  in  certain  industries  or 
types  of  work,  e.g.,  an  inability  to  tolerate 
dust  or  fumes. 

(1)  In  the  evaluation  of  disability  where  the 
individual  has  solely  a  nonexertional  type  of 
impairment,  determination  as  to  whether 
disability  exists  shall  be  based  on  the 
principles  in  the  appropriate  sections  of  the 
regulations,  giving  consideration  to  the  rules 
for  specific  case  situations  in  this  Appendix 
2.  The  rules  do  not  direct  factual  conclusions 
of  disabled  or  not  disabled  for  individuals 
with  solely  nonexertional  types  of 
impairments. 

(2)  However,  where  an  individual  has  an 
impainnent  or  combination  of  impairments 
resulting  in  both  strength  limitations  and 
nonexertional  limitations,  the  rules  in  this 
subpart  are  considered  in  determining  first 
whether  a  finding  of  disabled  may  be 
possible  based  on  the  strength  limitations 
alone  and,  if  not,  the  rule(s)  reflecting  the 
individual's  maximum  residual  strength 
capabihties,  age,  education,  and  work 
experience  provide  a  framework  for 
consideration  of  how  much  the  individual's 
work  capability  is  further  diminished  in  terms 
of  any  types  of  jobs  that  would  be 
contraindicated  by  the  nonexertional 
limitations.  Also,  in  these  combinations  of 
nonexertional  and  exertional  limitations 
which  cannot  be  wholly  determined  under 
the  rules  in  this  Appendix  2,  full 
consideration  must  be  given  to  all  of  the 
relevant  facts  in  the  case  in  accordance  with 
the  definitions  and  discussions  of  each  factor 
in  the  appropriate  sections  of  the  regulations, 
which  will  provide  insight  into  the 
adjudicative  weight  to  be  accorded  each 
factor. 

201 .00    Maximum  sustained  work 
capability  limited  to  sedtntary  work  as  a 
result  of  severe  medically  determinable 
impairment(s).  (a)  Most  sedentary 
occupations  fall  within  the  skilled,  semi- 
skilled, professional,  administrative, 
technical,  clerical,  and  bcnchwork 
classifications.  Approximately  200  separate 
unskilled  sedentary  occupations  can  be 
identified,  each  representing  numerous  jobs 
in  the  national  economy.  Approximately  65 
percent  of  these  jobs  are  in  the  machine 
trades  and  benchwork  occupational 
categories.  These  jobs  (unskilled  sedentary 
occupations)  may  be  performed  after  a  short 
demonstration  or  within  30  days. 

(b)  These  unskilled  sedentary  occupations 
are  standard  tvithin  the  industries  in  which 
they  exist.  While  sedentary  work  represents 
a  significantly  restricted  range  of  work,  this 
range  in  itself  is  not  so  prohibitively 
restricted  as  to  negate  work  capability  for 
substantial  gainful  activity. 

(c)  Vocational  adjustment  to  sedentary 
work  may  be  expected  where  the  individual 
has  special  skills  or  experience  relevant  to 
sedentary  work  or  where  age  and  basic 
educational  competences  provide  sufficient 
occupational  mobility  to  adapt  to  the  major 
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segment  of  unskilled  sedentary  work. 
Inability  to  engage  in  substantia]  gainful 
activity  would  be  indicated  where  an 
individual  yfAm  is  restricted  to  sedentary 
work  because  of  a  severe  medically 
determinable  impairment  lacks  special  skills 
or  experience  relevant  to  sedentary  woric, 
lacks  educational  qualifications  relevant  to 
most  sedentary  work  (e.g.,  has  a  limited 
education  or  less)  and  the  individual's  age, 
though  not  necessarily  advanced,  is  a  factor 
which  significantly  limits  vocational 
adaptability. 

(d)  The  adversity  of  fanctionai  restrictions 
to  sedentary  work  at  advanced  age  (55  and 
over)  for  individuals  with  no  relevant  past 
work  or  who  can  no  longer  perform 
vocationally  relevant  past  work  and  have  no 
transferable  skills,  warrants  a  fiadiog  of 
disabled  in  the  the  absence  of  the  rare 
situation  where  the  individual  has  recently 
completed  education  which  provides  a  basis 
for  direct  entry  into  skilled  sedentary  work. 
Advanced  age  and  a  history  of  imskilled 
work  or  no  work  experience  would  ordinarily 
ofiset  any  vocational  advantages  that  might 
accrue  by  reason  of  any  remote  past 
education,  whether  it  is  more  or  less  than 
limited  education. 

(e)  The  presence  of  acquired  skills  that  are 
readily  transferable  to  a  significant  range  of 
skilled  work  within  an  individual's  residual 
functional  capacity  wrould  ordinarily  wairant 
a  finding  of  ability  to  engage  in  substantial 
gamful  activity  regardlese  of  Ae  adversity  of 
age,  or  whether  the  individual's  formal 
education  is  commensurate  with  his  or  her 
demonstrated  skiH  level.  The  acqoisition  of 
work  skills  demonstrates  the  ability  to 
perform  work  at  the  level  of  com|rfexity 
demonstrated  by  the  skill  level  attained 
regardless  of  the  individual's  formal 
educational  attainments. 

(f)  In  ordo*  to  find  transferability  of  skills 
to  skilled  sedentary  work  for  individoals  who 
are  of  advanced  age  (55  and  over),  diore  most 
be  very  little,  if  any,  vocational  adjustment 


reqinred  in  terms  of  tools,  woik  processes, 
work  settings,  or  the  indvstry. 

(g)  Individuals  approaching  advanced  age 
(age  50-54)  may  be  significantly  limited  in 
vocational  adaptability  if  they  arc  restricted 
to  sedentary  work.  When  sudi  individuals 
have  no  past  work  experience  or  can  no 
longer  perform  vocationally  relevant  past 
work  and  have  no  transferable  skills,  a 
finding  of  disabled  ordinarily  obtains. 
However,  recently  completed  education 
which  provides  for  direct  entiy  into 
sedentary  work  will  preclude  such  a  finding. 
For  this  age  group,  even  a  high  adiooi 
education  or  more  (ordinarily  completed  in 
the  remote  past)  would  have  Httle  impact  for 
effecting  a  vocational  adjustment  unless 
relevant  work  experience  reflects  use  of  such 
education. 

(h)  The  term  "younger  individual"  is  used 
to  denote  an  individual  age  18  thmngli  49.  For 
those  within  this  group  who  are  age  45-48, 
age  is  a  less  positive  factor  than  for  those 
who  are  age  18-44.  Accotxlingly,  for  such 
individuals;  (1)  who  are  restricted  to 
sedentary  work,  (2)  who  are  unskilled  or 
have  no  transferable  skills,  (3)  who  have  no 
relevant  past  work  or  who  can  no  longer 
perform  vocationally  relevant  past  work,  and 
(4)  who  are  either  illiterate  or  unafak  to 
communicate  in  the  English  language,  a 
finding  of  disabled  is  warranted.  On  the  other 
hand,  age  is  a  more  positive  foctor  for  those 
who  are  under  age  45  and  is  uauaUy  not  a 
significant  factor  in  li nailing  such  an 
individual's  abiUty  to  make  a  vocational 
adjustment,  even  an  adjustment  to  tmalriiu^l 
sedentary  work,  and  even  where  the 
individual  is  illiterate  or  unable  to 
ooflomunicate  in  Engfish.  However,  a  finding 
of  disabled  is  not  imcluded  for  those 
individuals  under  age  45  who  do  not  meet  all 
of  the  criteria  of  a  specific  rule  and  who  do 
not  have  the  ability  to  perform  a  full  range  of 
sedentary  work.  "Die  fi^owing  examples  are 
illustrative:  Example  1:  An  individaal  ander 
age  45  with  a  high  school  education  can  no 
longer  do  past  work  and  is  restricted  to 


HBsUned  sedentary  )obs  because  of  a  severe 
■ledically  determinable  cardiovascular 
impairment  (which  does  not  meet  or  eoual 
the  Ustings  in  Appendix  1).  A  permaaaat 
injury  of  the  right  hand  hmits  the  individual 
to  sedentary  jobs  which  do  not  require 
bflateral  manual  dexterity.  None  of  the  rules 
in  Appeodix  2  are  applicable  to  this 
particular  set  of  facU,  because  this  individual 
cannot  perform  the  full  range  of  woric  defined 
as  sedentary.  Since  the  inabihty  to  perform 
JoIjs  requiring  bilateral  manual  dexterity 
significantly  compromises  the  only  range  of 
work  for  which  the  individual  is  otherwise 
qualified  (Le.,  sedentary),  a  finding  of 
disabled  would  be  appropriate.  Example  2: 
An  illiterate  41  year  old  individBal  with  mild 
mental  retardation  (IQ  of  78)  is  restricted  to 
unskilled  sedentary  work  and  cannot  perfana 
vocationally  relevant  past  woric.  which  had 
consisted  of  unskilled  agricultural  field  work; 
his  or  her  particular  characteristics  do  not 
specifically  meet  any  of  the  rules  in 
Appendix  2,  because  this  individaal  cannot 
perform  the  full  range  of  work  defined  as 
sedentary.  In  light  of  the  adverse  fscton 
which  further  narrow  the  range  of  sedentary 
work  for  which  this  individual  is  qualified,  a 
finding  of  disabled  is  appropriate. 

(i)  While  ilhteracy  or  the  inability  to 
communicate  in  Engliah  may  sifpuficandy 
limit  an  individual's  vocational  scope,  the 
primary  work  fimctioQs  in  the  bulk  of 
unskilled  work  relate  to  workii^  with  things 
(rather  than  with  date  or  people)  and  fai  these 
work  fimctions  at  the  unskilled  level,  bteracy 
or  abdity  to  communicate  in  En^sh  has  the 
least  sigoificanoe.  Similarly  the  lack  of 
relevant  work  experience  would  have  Httie 
si^iificanoe  since  the  bulk  of  unskilled  )obs 
require  no  qualifying  work  experience.  Thus, 
the  fimctiooal  capabihty  for  a  full  range  of 
sedentary  work  represents  sufficient  numbers 
of  jobs  to  indicate  substantial  vocational 
scope  for  tibose  individuals  age  18-44  even  if 
they  are  illiterate  or  unable  to  communicate 
in  English. 


TABt^NO 


1— Residual  Fumctional  Capactty:  Maximum  Sustained  Work  Capabiuty  Limited  to  Sedentary  Work  as  a 
Result  of  Severe  Medically  Determinable  Impairment(s) 


Rule 


201.01.. 

201.02 


201.03. 
201.04. 


201.05-.. 

201.06 

201.07__. 
201.08 


201.09 

201.10 

201.11 

201.12...... 

201.13 

201.14 

201.15 — 


Age 


Advanced  age. 


-do. 


..do. 
..do. 

jio. 


„..do 

....do 

....do 


Qosaly  appRMcNng  advanced  age. 
— do 


— do. 
— do. 

— do. 


-do. 


— do. 


Education 


Umiied  or  less.. 
Oo 


..do. 


High  school  graduate  or  more— does  not 

provide  tar  dract  entry  Into  sMIed  worlt '. 
Ifigh  school  graduste  or  more— provides  tor 

dseol  anfey  Into  sidled  wart(  *. 
High  school  graduate  or  more— does  not 

provide  lor  drect  entry  into  sklied  «»orl(  *. 

.do 


High  school  graduate  or  more— provides  for 

dked  entry  into  skilled  work*. 
Limited  or  less  in  ,  ,  


-do- 


..do- 


High  schoot  jreduste  or 

provide  tar  diract  entry  Into 
High  school  graduate  or 


dipsct  srtey  nto  sitiliod  work '. 


not 


tor 


High  school  graoueto  or 

pmMs  tar  direct  entry  into 
-.-4to 


not 
«worfc*. 


PrnrtouB  work  ai^Mfienos 


UnaUted  or  none 

SUMd  or  sewwWIed    sMto  not  kertstera- 

bte>. 
SUMsdor 
UnsMUedornone 


—do. 


Sicaied  at  sernslu'Hed— siulls  not  transfera- 

l)ie>. 

Skiled  or  saoaskiUad— siglis  trwutof^tie  > 

Skilled  or  semiskifled— skills  not  transtera- 

Ma>. 
lAnsMtod  or  floiw .,.««..«,.« 

Skesdor 

or  none 


SMted  or  semiskillad—skills  not  transferable . 
Sklied  or  semiskilled— skills  transferat>le 


Decision 


0isat>led. 
Do. 


Not 

Disatiiea 

Notdteaiiied. 


Not 
Do. 

DIsalitod. 
Da 
Not 


Noidsatiied. 

Disabled. 

Not( 


I 
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Table  No.  1— Residual  Functional  Capacity:  Maximum  Sustained  Work  Capabiljty  Limited  to  Sedentary  Work  as  a 

Result  of  Severe  Meoicauy  Determinable  Impairment(s)— Continued  | 


Ruto 


201.16.. 
201.17.. 
201.18. 


201.19 
201.20...-. 

201.21 

201.22.„... 


201.23 

201.24 

201.25 

201.28 

201.27 

201.28... 

201.20 


A0« 


— do 

Youngar  MMdual  age  45-49 . 
— do 


....do.. 
...do.. 


do 

do 

YounQ6r  indMduil  i 

..-..do 


....do. 
.-.do. 
.-.do. 
-..do. 
-..do. 


Education 


High  school  graduate  or  aiore— provides  tor 
direct  entry  irrto  slulled  work  *. 

Illiterate  or  unable  to  communicate  in  Eng- 
lish. 

Limited  or  loss  at  least  Iterate  and  at)le  to 
communicate  In  English, 

Limited  or  less 

do — 

High  school  graduate  or  niore 

do 

Illiterate  or  unal)le  to  communicate  In  Eng- 
tiah. 

Limited  or  lesa— at  least  Iterate  and  able  to 
communicate  in  English. 

Limited  or  less 

do 

High  school  graduate  or  more 

do 

do 


'See  201 .00(0. 
■See  201 .00(d). 
•See  201 .00(g). 
«  See  201.00(h). 


202.00    Maximum  austained  work 
capability  limited  to  light  work  at  a  result  of 
$even  medically  detenninable 
impainnent(B).  (a)  The  functional  capacity  to 
perform  a  fiill  range  of  light  woiii  includes  the 
functional  capacity  to  perform  sedentary  as 
well  as  light  work.  Approximately  1,600 
separate  sedentary  and  light  unskilled 
occupations  can  be  identified  in  eight  broad 
occupational  categories,  each  occupation 
representing  numerous  jobs  in  the  national 
economy.  These  jobs  can  be  performed  after 
a  short  demonstration  or  within  30  days,  and 
do  not  require  special  skills  or  experience. 

(b)  The  functional  capacity  to  perform  a 
wide  or  full  range  of  lij^t  work  represents 
substantial  work  capability  compatible  with 
making  a  work  adjustment  to  substantial 
numbers  of  unskilled  jobs  and,  thus,  generally 
provides  sufficient  occupational  mobility 
even  for  severely  impaired  individuals  who 
are  not  of  advanced  age  and  have  sufficient 
educational  competences  for  unskilled  work. 

(c)  However,  for  individuals  of  advanced 
age  who  can  no  longer  perform  vocationally 
relevant  past  work  and  who  have  a  history  of 
unskilled  work  experience,  or  who  have  only 
skills  that  are  not  readily  transferable  to  a 
significant  range  of  semi-skilled  or  skilled 
work  that  is  within  the  individual's  functional 


Previous  wor1(  experience 


Skilled  or  semiskilled— skills  not  transfemble 

Unskilled  or  none..- , 

do 

Skilled  or  semiskilled— skills  not  transferable 

Skilled  or  semiskilled— skills  transferable 

SkHled  or  semiskilled— skills  not  transfetBble 

Skilled  or  semiskilled— skills  transferable 

Unskilled  or  none „ 

do 

Skilled  or  semiskilled— skills  not  transferable 

Skilled  or  semiskilled— skills  transferabia 

UnskHled  or  none ., 

SkHled  or  semiskilled— skills  not  transferable 
Skilled  or  semiskilled— skills  transferable 


Decisk>n 


Do. 

Disabled. 

Not  disabled. 

Do. 
Do. 
Do. 
Do. 
Do.« 

Do.* 

Do.« 
Do.« 
Do.« 
Do.« 
Do.* 


capacity,  or  who  have  ho  work  experience, 
the  limitations  in  vocational  adaptability 
represented  by  functional  restriction  to  light 
work  warrant  a  finding  of  disabled. 
Ordinarily,  even  a  high  school  education  or 
more  which  was  completed  in  the  remote 
past  will  have  little  positive  impact  on 
effecting  a  vocational  adjustment  unless 
relevant  work  experience  reflects  use  of  such 
education. 

(d)  Where  the  same  lactors  in  paragraph  (c) 
of  this  section  regarding  education  and  work 
experience  are  present,  but  where  age, 
though  not  advanced,  is  a  factor  which 
significantly  limits  vocational  adaptability 
(i.e.,  closely  approaching  advanced  age,  50- 
54)  and  an  individual's  vocational  scope  is 
further  significantly  limited  by  illiteracy  or 
inability  to  communicate  in  English,  a  finding 
of  disabled  is  warranted. 

(e)  The  presence  of  acquired  skills  that  are 
readily  transferable  to  a  significant  range  of 
semi-skilled  or  skilled  work  within  an 
individual's  residual  functional  capacity 
would  ordinarily  warrant  a  finding  of  not 
disabled  regardless  of  the  adversity  of  age,  or 
whether  the  individual's  formal  education  is 
commensurate  with  hit  or  her  demonstrated 
skill  level.  The  acquisition  of  work  skills 
demonstrates  the  ability  to  perform  work  at 


the  level  of  complexity  demonstrated  by  the 
skill  level  attained  regardUss  of  the 
individual's  formal  educational  attainments. 

(f)  For  a  finding  of  transferability  of  skills 
to  light  work  for  individuak  of  advanced  age 
who  are  closely  approaching  retirement  age 
(age  60-64),  there  must  be  very  little,  if  any. 
vocational  adjustment  required  in  terms  of 
tools,  work  processes,  work  settings,  or  the 
industry. 

(g)  While  illiteracy  or  the  inability  to 
communicate  in  English  may  significantly 
limit  an  individual's  vocational  scope,  the 
primary  work  functions  in  the  bulk  of 
unskilled  work  relate  to  working  with  things 
(rather  than  with  data  or  people)  and  in  these 
work  functions  at  the  unskilled  level,  literacy 
or  ability  to  communicate  in  English  has  the 
least  significance.  Similarly,  the  lack  of 
relevant  work  experience  would  have  little 
significance  since  the  bulk  of  unskilled  jobs 
require  no  qualifying  work  experience.  'The 
capability  for  light  work,  which  includes  the 
ability  to  do  sedentary  work,  represents  the 
capability  for  substantial  numbers  of  such 
jobs.  This,  in  turn,  represents  substantial 
vocational  scope  for  younger  individuals  (age 
18-49)  even  if  illiterate  or  unable  to 
communicate  in  English. 


Table  No.  2— Residual  Functional  Capacity:  Maximum  Sustained  Work  Capability  Limited  to  Light  Work  as  a  Result  of 

Severe  Medically  Detsiminable  Impairment(s) 


Rule 


202.01 .. 
202.02.. 
202.03.. 
202.04.. 

202.05.. 

202.06.. 

20^07.. 


Age 


Advarwed  age.. 

do ™ 

do 

do 


..do.. 
..do.. 
..do., 


Educatkxi 


Limited  or  less 

do „ 

do 

High  school  graduate  or  mora— does  not 

provide  for  direct  entry  into  skilled  work  *. 
High  school  graduate  or  nxxe— provides  for 

direct  entry  into  skilled  work  *. 
High  school  graduate  or  more— does  not 

provkle  for  direct  entry  into  skilled  ¥rark  *. 
do - 


Previous  work  experience 


Unskilled  or  none 

Skilled  or  semiskilled— skills  not  transferable 
Skilled  or  semiskilled— skills  transferable  ■ .... 
Unskilled  or  none „ 

do 

Skilled  or  semiskilled— skills  not  transferable 

Skilled  or  semiskilled— skills  transferable* .... 


Decision 


Disabled. 

Do. 
Not  disabled. 
Disabled. 

Not  disabled. 

Disabled. 

Not  disabled. 
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Table  No.  2— Residual  Functional  Capactty:  Maximum  Sustained  Work  Capability  Umited  to  Uqht  Work  as  a  Result  of 

Severe  Medically  Determinable  Impairment(s)— Continued 


Rule 


202.08.. 

202.09.. 

202.10., 

202.11., 
202.12.. 
202.13- 
202.14- 
202.15.. 
202.16.. 

202.17- 

202.18.. 
202.19- 
202.20.. 
202.21 .. 
202.22.. 


Age 


..do. 


Ctosely  approaching  advanced  age.. 
do _...- 


..do. 
..do. 
..do. 


..do. 


do 

Younger  Individual.. 


..do. 


-.do. 
-.do. 
-.do. 


..do.. 
..do.. 


Education 


High  school  graduate  or  mor»-providea  for 
direct  entry  into  skilled  work  *. 

nWerate  or  unable  to  communicate  in  Eng- 
lish. 

Limited  or  less— At  least  tterate  and  able  to 
communicate  in  English. 

Limited  or  less 

do 


High  school  graduate  or  more 

— do 

do 

Illiterate  or  unable  to  oommunnate  In 
Msh. 


Eng. 


Limited  or  less— At  least  literate  and  able  to 
communKate  In  English. 

Limited  or  less 

do .„„ 

High  school  graduate  or  more 

do _._ 

do 


Pwvtom  work  ewperienue 


>  See  202.00(f). 
'See  202.00(c). 


Skilled  or  semiskilled— akHls  not  transferable. 
Unskilled  or  none 


..do._- 


SkiNed  or  semiskilled— ekiOs  not  transferable. 

Skilled  or  aemiskiNed-ekins  transferable 

UmkNIed  or  none. 


Skilled  V  aemiskilled-ekills  not  transferable . 

SkWad  or  semiskilled— skills  transferable. 

Unskilled  or  none 


...do.. 


Skilled  or  semiskilled— ekiOs  not  transferable. 

Skilled  or  semiskilled— skills  fransferable 

Unskilled  or  norw 

Skilled  or  aemiskilled-skills  not  transferable" 
Skilled  or  eemiskined— skMs  hansferable 


Decision 


Da 
Disabled. 
Not 


Do. 
Do. 
Da 
Do. 
Do. 
Do. 

Do. 

Do. 
Da 
Do. 
Do. 
Do. 


203.00    Maximum  sustained  work 
capability  limited  to  medium  work  as  a  result 
of  severe  medically  determinable  impair- 
ment(s).  (a)  The  functional  capacity  to 
perform  medium  work  includes  the  functional 
capacity  to  perform  sedentary,  light,  and 
medium  work.  Approximately  2,5(X)  separate 
sedentary,  light,  and  medium  occupations  can 
be  identified,  each  occupation  representing 
numerous  jobs  in  the  national  economy 
which  do  not  require  skills  or  previous 
experience  and  which  can  be  performed  after 
a  short  demonstration  or  within  30  days. 

(b)  The  functional  capacity  to  perform 
medium  work  represents  such  substantial 


work  capability  at  even  the  unskilled  level 
that  a  finding  of  disabled  is  ordinarily  not 
warranted  in  cases  where  a  severely 
impaired  individual  retains  the  functional 
capacity  to  perform  medium  work.  Even  the 
adversity  of  advanced  age  (55  or  over)  and  a 
work  history  of  unskilled  woric  may  be  offset 
by  the  substantial  work  capability 
represented  by  the  functional  capacity  to 
perform  medium  work.  However,  an 
individual  with  a  marginal  education  and 
long  work  experience  (i.e.,  35  years  or  more) 
limited  to  the  performance  of  arduous 
unskilled  labor,  who  is  not  working  and  is  no 
longer  able  to  perform  this  labor  because  of  a 


severe  impalrment(s),  may  still  be  found 
disabled  even  though  the  individual  is  able  to 
do  medium  work. 

(c)  However,  the  absence  of  any  relevant 
work  experience  becomes  a  more  significant 
adversity  for  individuals  of  advanced  age  (65 
and  over).  Accordingly,  this  factor,  in 
combination  with  a  limited  education  or  less, 
militates  against  making  a  vocational 
adjustment  to  even  this  substantial  range  of 
work  and  a  finding  of  disabled  is  appropriate. 
Further,  for  individuals  closely  approaching 
retirement  age  (60-64)  with  a  work  history  of 
uinskilled  work  and  «vith  marginal  education 
or  less,  a  finding  of  disabled  is  appropriate. 


Table  No.  3— Residual  Functional  Capacity:  Maximum  Sustained  Work  Capability  Limited  to  Medium  Work  as  a  Result 

OF  Severe  Medially  Determinable  Impairment(s) 


Rule 


203.01 .. 
203.02.. 
203.03.. 
203.04.. 
203.05.. 
203.06.. 
203.07.. 

203.06.. 
203.09.. 

203.10.. 
203.11- 
203.12- 
203.13- 
203.14- 
203.15- 

203.16- 
203.17- 

203.18- 
203.19- 
203.20- 
203.21 .. 
203.22.. 

203.23.. 


Age 


(DIosety  approaching  retirement  age.. 

do 

do 

do 

do „™ 

do 

do 


-do. 
-do. 


Advanced  age.. 

do 

do - 

do 

do... 

do 


..do. 
..do. 


Ctosely  approaching  advanced  age.. 

do..- - 

-....do — 

do..- 

do 


..do. 


Education 


Margirtal  or  norte- 

Umited  w  less 

Limited -....- 

Limited  or  less. 

do 


High  school  graduate  or  more 

High  school  graduate  or  more— does  not 

provide  for  direct  entry  into  skilled  work. 

do .: 

High  school  graduate  or  more— provides  for 

direct  entry  into  skilled  work. 

Limited  or  Ims 

do 

do - _ 

do : 

High  school  graduate  or  more ..- 

High  school  graduate  or  more— does  not 

provkto  for  direct  entry  Into  skilled  wortc 

do „ 

High  school  graduate  or  more— provides  for 

direct  entry  into  skilled  work. 

Umited  or  less _ 

Jo 

do 

High  school  graduate  or  more  .„ _ 

High  school  graduate  or  more— does  not 

provide  for  drect  entry  into  skilled  work. 
do 


Previous  work  experlertce 


Urtskilled  or  none.. 


Unskilled „ 

Skilled  or  semiskilled-ekiHs  not  transferable 

Skilled  or  semiskiHed— akils  transferable 

Unskilled  or  none _ „ „, 

Skilled  or  semiskilled— skills  not  transferable . 

Skilled  or  semiskilled— skills  transferable 

Skilled  or  semiskilled— skills  not  transferable.. 

None 

Unskilled „ 

Skilled  or  semiskUled— skids  not  transferable - 

Skilled  or  semiskilled— skills  transferable 

Unskilled  or  nor>e 

Skilled  or  semiskilled— skills  not  transferable 

Skilled  or  semiskilled— skills  transferable 

Skilled  or  semiskilled— skills  not  transferable 

UrwkiHed  or  none 

SkHled  or  semiskilled-ekills  not  transferable .. 

Skilled  or  semiskilled— skHls  transferable 

Unskilled  or  none _ 

Skilled  or  semiskilled— skills  not  transferable 

SkHled  or  semiskilled— ekiils  transferable 


Decision 


Disabled. 

Do. 
Not 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Disabled. 
Not 

Do. 

Do. 

Do. 

Do. 

Do. 
Do. 

Do. 
Do. 
Da 
Do. 
Do. 

Da 
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203.24. 


2032S 

203.26 

208.27— ». 
203.28.—. 
203.29 


203.30. 
203.31. 


..do. 


Younoer  MMdual. 

do 

do 


....do. 


_do •-.. 

_do  -—_-...—.■■ 


204.00    Maximum  auatained  work 
capability  limited  to  heavy  work  (or  very 
heavy  work)  as  a  result  of  severe  medically 
determJaable  impainnent(s).  The  residual 
functioiial  capacity  to  perform  heavy  wrork  or 
veiy  heavy  work  includes  the  functional 
capability  for  work  at  the  lesser  functional 
levels  as  weU,  and  represents  substantial 
work  capability  for  Jobs  in  the  national 
economy  at  all  skill  and  physical  demand 
levels.  Individuals  who  retain  die  functional 
capacity  to  perfotm  heavy  work  (or  very 
heavy  work)  ordinarily  will  not  have  a  severe 
impaitaiBent  or  will  be  able  to  do  their  past 
wotk    altfaer  of  which  would  have  already 
pravkkd  a  basis  for  a  decision  of  "^ot 
disabled".  Environmental  restrictions 
onUoarily  vrould  not  significantly  affect  the 
range  of  week  existing  in  the  national 
economy  for  individuals  with  the  physical 
capability  for  heavy  work  (or  very  heavy 
wok).  Thus  an  impairment  which  does  not 
pradude  heavy  work  (or  very  heavy  work) 
would  not  ordtaiarily  be  die  primary  reason 
for  unemployment,  and  generally  is  sufficient 
for  a  finding  of  not  disabled,  even  though  age, 
educatkm.  and  skill  level  of  prior  work 
experience  may  be  considered  adverse. 


PART  208— DISABILITY  [REMOVED] 

2.  Part  20B-^}isability  consisting  of 
S  S  206.9  through  206.11,  \  206.17, 
§  206.25.  {  206.27,  §  208.29  and  §  20a31  is 
removed. 


Education 


High  school  graduate  or  *x>re— provides  for 
direct  errtry  into  sldSed  work. 

Umiledarlese 

do 


High  school  graduate  or  more 

Hgh  school  graduate  or  more— does  not 

provide  tor  dract  entry  kito  skilled  MNXiL 
.....xlo«. „........« 


High  school  graduate  or  anre— provides  for 
dkect  eittry  into  skilled  sKXii. 


Previous  wortt  eiqienence 


Skilled  or  semiskilled— skiNs  (¥>t  transferat)le . 

Ufiskilled  or  none...-...— ...~_...._... -. 

Skilled  or  semiskilled— skills  not  transferatjle . 

Skilled  or  semiskilled— skills  Iransferablo- 

Unskilled  or  none , 

SkMled  or  semiskilled— skills  not  transferable 


Skilled  or  semiskilted— skins  transferable 

Skilled  or  semtskilled— skiHs  not  trartsfeiatte 


Decision 


Do. 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 


PART  230-MONTHS  ANNUITIES  NOT 
PAYABLE  BY  REASON  OF  WORK 

3.  Part  230  is  amended  as  follows: 
A.  The  authority  citation  for  Part  230 

is  revised  to  read  as  follows: 

AudMMity:  45  U.S.C.  2dlf. 
§S23a3  and  230.4    [Retnoved] 

E  Part  230  is  amoided  by  removing 
§S  230.3  and  23a4. 

PART  260-REQUeSTS  FOR 
RECONSIDERATION  AND  APPEALS 
WITHM  THE  BOARD  FROM 
DECISIONS  ISSUED  BY  THE  BUREAU 
OF  RETIREMENT  CLAIMS  AND  THE 
BUREAU  OF  COMPENSATION  AND 
CERTIFICATION 

4.  Part  280  is  amended  as  follows: 

A.  The  authority  citation  for  Part  260 
is  revised  to  read  as  follows: 

Authority:  45  U.S.C  23lf.  45  U.S.C.  231g,  45 
U.&C.356. 

B.  Section  280.1  it  amended  by 
revising  paragraphs  td](3)  introductory 
text,  (dK3)(iii)  and  (d)(3)(iv)  as  follows: 

SM0.1    MUal  dedsiora  by  the  Bureau  Of 

nVOrvllWIn  ^^mns* 

(d)  *  *  * 


(3)  When  an  initial  decision  is  made 
that  an  annuitant's  entitlement  to  a 
disability  has  ended,  written  notice  of 
that  decision  shall  be  mailed  to  the 
annuitant  or  payee  of  an  annuity  at  the 
annuitant's  or  payee's  last  known 
address.  Such  notice  shall  inform  the 
annuitant  or  payee  of  an  annuity: 


(iii)  That  entitlement  to  the  annuity 
ends  on  the  last  day  of  the  second 
month  after  the  month  in  which 
disability  ends  as  described  in  §  220.181; 

(iv)  That  the  Board  will  stop  payment 
of  the  annuitant's  disability  annuity  with 
the  last  day  of  the  second  month 
following  the  month  in  which  disability 
ends  as  described  in  f  220.181,  or  the 
last  day  of  the  first  month  following  the 
month  in  which  the  notice  provided  by 
this  paragraph  is  sent  by  the  Board, 
whichever  date  is  latei; 


Dated:  July  17, 1989. 

By  authority  of  the  Board. 
Beatrice  Eierski, 
Secretary  to  the  Board.     I 
[FR  Doc.  89-17622  Filed  8-3-69;  8:45  am] 

BILUNO  COOE  7S0S-S1-H 


Friday 
August  4,  1989 
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SECURmCS  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  280, 239, 240, 249, 260 
and  280 

milHM  Na  »-«841: 34-27056;  39-2217; 
IrrtsnwHoill  Oertw  109;  FNs  No.  87-19- 
99] 

RIN3235-AC94 

MuHiiurtodtellonal  Disclosure 

AOINCV:  Securities  and  Exchange 

Commission. 

actwn;  Proposed  rules. 

WMMMT.  The  Securities  and  Exchange 
Commission  (the  "Commission")  is 
publishing  for  comment  proposed  Rules, 
Fonns  and  Schedules  intended  to 
facilitate  cross-border  offerings  of 
securities  by  specified  Canadian  issuers. 
The  Rules,  Forms  and  Schedules  will 
provide  a  foundation  for  a 
multllurisdictional  disclosure  system 
(the  "system")  that  can  be  expanded  to 
encompass  a  wider  class  of  issuers  and 
be  extended  to  additional  jurisdictions. 

As  currently  proposed,  the 
multijurisdictional  disclosure  system 
would  permit  Canadian  issuers  that, 
depen(^ng  on  the  nature  of  the  offering, 
meet  market  value,  public  float  and 
Canadian  reporting  history  tests  to 
register  securities  in  the  United  States 
using  disclosure  documents  prepared 
according  to  the  requirements  of 
Canadian  regulatory  authorities.  Issuers 
meeting  tests  of  market  value  and  public 
float  also  would  be  able  to  use  such 
documents  to  meet  U.S.  periodic 
disclosure  requirements.  Companies 
subject  to  U.S.  proxy  requirements  could 
use  their  Canadian  docimients  for 
certain  solicitations.  In  addition, 
insiders  of  companies  subject  to  Section 
16  of  tiw  Securities  Exchange  Act  could 
meet  the  reporting  requirements  by  filing 
Canadian  forms. 

The  multijurisdictional  disclosure 
system  further  would  permit  third-party 
and  issuer  exchange  and  cash  tender 
offers  for  securities  issued  by  a 
Canadian  company  to  be  made  in 
compliance  with  the  provisions  of 
applicable  Canadian  tender  offer 
regulation  where  less  than  20  percent  of 
the  class  of  securities  subject  to  the 
offer  were  held  of  record  by  U.S. 
residents. 

Concurrently  with  the  pubUcation  of 
this  Release,  the  Ontario  Securities 
Commission  and  the  Commission  des 
valeurs  mobilieres  du  Quebec  are 
issuing  for  comment  proposals  that 
would  provide  for  the  implemention  of 
the  multijurisdictional  disclosure  system 
in  Canada  and  would  permit  U.S.  issuers 


to  make  public  offerings  and  tender 
offers  in  Canada  uskig  disclosure 
documents  prepared  in  accordance  with 
Commission  requirements.  Such 
proposals  are  published  as  an  appendix 
to  this  Release. 

DATE  Comments  should  be  received  on 
or  before  October  31, 1988. 
AOONESS:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549.  Comment 
letters  should  refer  to  File  No.  S7-19-89. 
All  comment  letters  will  be  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549. 

FOR  RmTHER  INFORMATION  CONTACT: 
Sara  Hanks  or  William  B.  Haseltine, 
Office  of  International  Corporate 
Finance,  Division  of  Corporation 
Finance  at  (202)  273-^246;  David 
Sirignano,  Office  of  Tender  Offers, 
Division  of  Corporation  Finance  at  (202) 
272-3097;  Catherine  Dixon,  Office  of 
Chief  Counsel,  Division  of  Corporation 
Finance  at  (202)  272-2573;  Robert 
Bayless,  Office  of  the  Chief  Accountant, 
Division  of  Corporation  Finance  at  (202) 
272-2553;  Nancy  J.  Sanow,  Elizabeth 
Jacobs  or  Mark  L  Berman,  Office  of 
Trading  Practices,  Division  of  Market 
Regulation  at  (202)  272-2848,  Seciirities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
SUPPLEMENTARY  KFORMATION:  The 
Commission  is  proposing  for  comment 
new  Forms  F-7,  F-8,  F-9.  F-10  and  F-X 
under  the  Securitiaa  Act  of  1933;  new 
Form  40-F,  new  Schedules  14D-1F,  14I>- 
9F  and  13E-4F  and  new  Form  F-X  (also 
proposed  under  the  Securities  Act) 
under  the  Securities  Exchange  Act  of 
1934;  and  new  Forsi  T-5  under  the  Trust 
Indenture  Act  of  1939.  The  Commission 
further  is  proposing  new  Rule  467  and 
changes  to  Rules  174(a)  and  477(b)  under 
the  Securities  Act:  new  Rules  3al2-3(c), 
13e-4(h).  14a-6(m),  14a-8(f).  14d-l(b). 
14e-2(c),  15d-4, 15d-5(c),  and  16a-12, 
and  changes  to  Rule  I2g3-2(b),  under  the 
Exchange  Act;  and  new  Rules  4d-l 
through  4d-6  under  the  Trust  Indenture 
Act. 

I.  Executive  Sumisary 

Securities  markets  around  the  world 
are  changing  as  foreign  issuers  expand 
their  use  of  U.S.  capital  markets, 
domestic  issuers  increase  their  access  to 
foreign  markets,  and  both  debt  and 
equity  offerings  are  made 
multinationally.  As  a  result  of  these 
offerings,  the  lines  of  demarcation 
between  domestic  and  international 
capital  mariiets  are  beginning  to  blur 


and  domestic  markets  are  facing  serious 
competition  from  a  largely  imregulated, 
transnational  financial  market. 

Foreign  issuere  that  oonsider  direct 
access  to  the  U.S.  capital  maricets 
through  registered  public  offerings 
frequently  are  dissuaded  by  the 
substantial  differences  in  disclosure 
standards,  particularly  with  respect  to 
accounting  standards.  Because 
registration  under  the  Securities  Act  of 
1933  (the  "Securities  Act")  ^  brings  vtrith 
it  a  periodip  reporting  requirement  under 
the  Securities  Exchange  Act  of  1934  (the 
"Exchange  Act").*  a  foreign  issuer 
deciding  whether  to  register  securities 
also  must  consider  the  cost  of  incurring 
a  continuing  reporting  obligation. 

The  Commission's  challenge  is  to 
remove  unnecessary  impediments  to 
transnational  capital  formation  without 
unduly  disadvantaging  U.S.  issuers  in 
the  U.S.  maricets,  while  ensuring  that 
those  buying  securities  in  the  U.S. 
capital  markets  are  afforded  the 
protections  intended  by  the  Securities 
Act  and  the  Exchange  Act.  One  such 
impediment  is  the  fact  that  issuers 
making  securities  offerings  across 
national  boundaries  may  have  to  comply 
with  the  disclosure  requirements  of  two 
or  more  jurisdictions.'  Attempting  to 
comply  with  the  requirements  of 
multiple  jurisdictions  is  expensive  not 
only  because  of  the  cost  of  retaining 
local  accountants  and  lawyers,  but  also 
because  of  the  additional  time  needed, 
since  conditions  advantageous  to  the 
issuer  may  prevail  in  the  capital  markets 
only  for  a  limited  period.  Rather  than 
comply  with  the  requirements  of 
regulators  in  more  than  one  country, 
issuers  may  choose  to  exclude  certain 
jurisdictions  from  their  offerings,  thus 
excluding  investors  in  that  jurisdiction 
fiY)m  investment  opportimities. 

As  an  initial  step  towards  addressing 
these  issues,  the  Comsiission  in  1985 
issued  a  Concept  Release  *  requesting 
comments  on  two  alternative  methods  of 
facilitating  multijurisdictional  offerings: 
The  "common  prospectus  approach" 
and  the  "reciprocal  prospectus 
approach."  The  common  prospectus 
approach  would  require  that 
participating  jurisdictions  agree  upon  a 
set  of  disclosure  requirements  that 
would  be  the  same  in  each  jurisdiction, 
with  the  result  that  a  prospectus 
prepared  pursuant  to  the  requirements 


*  15  U.S.C.  77b  et  seq. 
'  IS  U.S.C.  78a  et  seq. 

*  The  Commission  has  already  made  a  number  of 
accommodations  to  foreign  issuers  in  its  disclosure 
standard*.  See  section  II.C. 

*  Securities  Act  Release  No.  BS68.  "Facilitation  of 
Multinational  Securities  Offerings"  (Feb.  28, 1985) 
(50  FR  9281)  (the  "Concept  Release"). 
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of  one  participating  jurisdiction 
automatically  would  comply  with  the 
requirements  of  all  other  participating 
jurisdictions.  The  reciprocal  prospectus 
approach,  on  the  other  hand,  would 
enable  an  issuer  to  prepare  a  disclosure 
document  according  to  the  requirements 
of  its  home  jurisdiction,  and  to  have  that 
document  accepted  for  securities 
offerings  in  every  other  participating 
jurisdictioiL 

A  majority  of  commenters  were  of  the 
opinion  diat  althou^  the  conunon 
prospectus  approadi  might  be  ideal,  the 
more  workable  sjrstem  was  represented 
by  the  reciprocal  prospectus  approach. 
Tlie  staff  of  die  Commission  thereafter 
began  discussions  with  the  staffs  of  the 
Ontario  and  Quebec  securities 
commissions  with  a  view  toward 
establishing  a  multijurisdictional 
disclosure  system.  'The  system  proposed 
today  is  a  hybrid  between  the  reciprocal 
approach  and  the  common  prospectus 
approach. 

Development  of  a  multijurisdictional 
disclosure  system  between  the  United 
States  and  die  Canadian  provinces  .of 
Ontario  and  Quebec  was  a  logical  first 
step  in  meeting  the  needs  of 
transnational  securities  transactions. 
Canada  has  mature  capital  markets  with 
a  strong  regulatory  tradition.  The  United 
States  and  Canada  have  the  common 
goal  of  investor  protection  through 
refined  and  developed  disclosure 
systems  for  both  the  primary  and 
secondary  maricets.  Of  particular 
significance  is  the  extensive  cooperation 
in  enforcement  matters  provided  by  the 
1988  Memorandum  of  Understanding 
("MOU")  wiUi  British  Columbia.  Ontario 
and  Quebec.  The  MOU  covers  virtually 
the  entire  spectrum  of  cases  which  cotild 
arise  under  the  federal  securities  laws, 
and  provides  a  fiill  range  of  assistance, 
including  use  of  subpoena  power  to 
compel  die  production  of  documents  in 
furtherance  of  administrative 
investigations. 

While  each  jurisdiction's  requirements 
may  differ  in  detail,  they  share  the 
common  purpose  of  ensuring  that 
investors  are  given  information 
adequate  to  permit  them  to  make  an 
informed  investment  decision,  and  an 
historical  reliance  on  disclosure  as  the 
principal  protection  of  investors.  Key  to 
any  system  of  disclosure  is  the 
application  of  accounting  and  auditing 
standards,  and  Canada,  like  die  United 
States,  has  highly  developed  accounting 
and  auditing  standards. 

The  system  proposed  today  would 
permit  sin^e-juriwliction  *  regulation  of 


certain  securities  offerings  and 
continuous  reporting  obligations,  so  that 
cross-border  securities  offerings  could 
be  made  more  effidently  and  at  less 
expense.  The  disclosure  document  for 
an  offering  would  be  prepared  in 
accordance  widi  the  requirements  of  the 
issuer's  home  Jurisdiction  and  the 
regulatory  audiorities  of  the  home 
Jurisdiction  would  be  responsible  for 
establishing  the  applicable  disclosure 
standards.  Review  of  the  disclosure 
document  would  be  that  customary  in 
the  issnei's  home  jurisdiction.  Issuers 
using  tlie  system  would,  however, 
continue  to  be  subject  to  provisions 
imposing  civil  or  criminal  liability  for 
fraud  in  each  jurisdiction  where  the 
securities  were  offered,  if  the  offer  was 
made  through  a  material 
misrepresentation  or  omission  in  the 
disclosure  document  or  there  was  fraud 
or  manipulation  in  connection  with  the 
offering.  Issuers  would  be  subject  to  die 
authority  of  each  such  jurisdiction  to 
halt  the  offering  in  the  public  interest 
and  for  the  protection  of  investors. 

The  system  would  cover  registration 
of  offerings  by  "substantial"  Canadian 
Issuers,  all  of  which  are  eligible  to  use 
the  Canadian  integrated  disclosure 
system,  the  Prompt  Offering  Prospectus 
system.  As  an  initial  step,  the 
multijurisdictional  disclosure  system 
would  be  lindted  to  "substantial  issuers" 
that  could  be  assumed  to  have  a  large 
market  following  and  the  prices  for 
whose  securities  reflect  aU  available 
public  information.  Multijurisdictional 
registration  also  would  be  made 
available  for  certain  rights  and 
exchange  offers,  although  more  because 
of  concerns  for  domestic  investors' 
interests  than  for  encouraging  cross- 
border  public  offers.  Foreign  issuers 
making  a  ri^ts  or  exchange  offer 
frequendy  do  not  extend  offers  to  U.S. 
holders  because  these  issuers  are 
unwilling  to  register  securities  %vith  the 
Commission,  thereby  denying  U.S. 
holders  the  opportunity  to  realize 
significant  value  on  their  investment. 
Therefore,  it  appears  in  the  interest  of 
domestic  investors  to  facilitate  the 
registration  of  ri^^ts  and  exchange 
offers  to  encourage  foreign  issuers  to 
extend  such  offers  to  U.S.  investors. 
Reliance  on  hcnne  jurisdiction  disclosure 
appears  particulariy  appropriate  where 
U.S.  investors  do  not  own  a  substantial 
percentage  of  the  foreign  securities." 

In  the  case  of  offierings  by  substantial 
issuers  of  securities  other  than  non- 
convertible  investment  grade  debt  or 
non-convertible  investment  grade 
preferred  stock,  reconciliation  of 


financial  statements  to  U.8.  generally 
accepted  aocountiog  principles 
("GAAP")  would  be  required.  No 
reconciliation  woold  be  required  for 
investment  grade  securities,  or  in 
connection  widi  ri^ts  or  excjiange 
offers.  Qualification  under  the  Trust 
Indentiire  Act  of  1938  (die  "Trust 
Iiuienture  Act")  ^  of  indentures  relating 
to  debt  o^eaagt  would  continue  to  be 
required,  but  under  rules  proposed  today 
use  of  Canadian  trustees  would  be 
permitted  under  specified  conditions. 

Transactions  made  in  die  United 
States  pursuant  to  die 
multijurisdictional  disclosure  system 
may  raise  is; 'les  under  certain  anti- 
manipulation  and  other  rules  under  the 
Exchange  Ad*  The  Commission's  staff 
is  proposing  to  take  no-action  positions 
under  Rules  lOb-O  and  lOb-13  *  to 
permit  specified  purchases  of  securities 
outside  the  offer  as  permitted  by 
Canadian  law  during  tender  and 
exchange  offers  made  pursuant  to  the 
system.  Moreover,  the  staff  will  consider 
the  extent  to  which  relief  from  these 
provisions  is  ai^ropriate  in  connection 
with  other  transactions  pursuant  to  the 
multijurisdictional  disclosure  system. 

The  multijurisdictional  disclosure 
system  also  would  extend  to  WUhams 
Act  regulations  applicable  to  third-party 
and  issuer  exchange  and  cash  tender 
offers  made  for  the  securities  of 
Canadian  issuers  in  compliance  with 
Canadian  tender  offer  r^ulations, 
where  less  than  20  percent  of  the  shares 
involved  were  held  of  record  by  U.S. 
residents.  In  the  case  of  exchange  offers, 
Canadian  bidders  would  be  permitted  to 
use  Canadian  disclosure  in  the  reqtiired 
registration  statement  if  they  met  a  (CN) 
$75  million  market  capitalization  test 
and  less  than  20  pendent  of  the  shares 
subject  to  the  offer  were  held  of  record 
by  U.S.  residents.  U.S.  bidders  in  an 
exchange  offer  would  continue  to 
register  the  exchange  offer  on  the 
standard  U.S.  forms  (e.g..  Form  S-1  or 
S-4). 

llie  multijurisdictional  disclosure 
system  additionally  would  permit  use  of 
home  jurisdiction  periodic  reporting 
forms  to  meet  the  reporting  requirements 
of  die  Exchange  Act,  where  (a)  such 
requirements  arose  solely  by  reason  of 
offerings  registered  on  the  forms 
proposed  today,  or  (b)  the  issuer  of  the 
securities  met  tests  of  market  value  and 
reporting  history.  With  respect  to  all 
Canadian  issuers  subject  to  Section  16 


'  Public  offerings  in  the  United  States  are 
regulated  at  both  the  federal  and  the  state  level.  See 
section  V. 


*  The  testa  tor  eligibility  to  use  the  system  are 
discussed  more  fiiily  in  section  IV.C 


'  15  U.S.C.  77aaa-77bbbb. 

*  See  Escfaange  Act  Release  No.  21958  (April  1& 
1965)  (SO  FH 1S30Z.  IsaOS-O^  ("CMmI  Trading 
Releasen. 

*  17  CFR  240.1(tt>-«  and  240.10b-13. 
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of  the  Exchange  Act,'**  insider  reports 
filed  under  Cansdian  law  would  suffice 
for  Exchange  Act  purposes.  In  addition. 
Canadian  issuers  subject  to  U.S.  proxy 
regulations  could  rely  on  Canadian 
regulations  and  Canadian  documents  to 
meet  U.S.  requirements  in  certain 
limited  circumstances. 

The  multiiurisdictional  system  would 
not  be  available  with  respect  to  offers 
and  sales  of  securities  issued  by 
investment  companies  required  to 
register  under  the  Investment  Company 
Act  of  1940." 

Concurrently  with  the  publication  of 
today's  Release  by  the  Commission,  the 
Ontario  Securities  Coomiission  ("OSC') 
and  the  Commission  des  valeurs 
mobilieres  du  Quebec  ("CVMQ")  are 
publishing  for  comment  proposals  that 
would  provide  for  the  implementation  of 
a  multijurisdictional  disclosure  system 
in  Canada  and  permit  U.S.  issuers  to 
make  public  offerings  and  tender  offers 
in  Canada  using  disclosure  documents 
prepared  according  to  Commission 
requirements.  Such  proposals  are 
published  as  an  appendix  to  this 
Release. 

n.  Background 

A  Developments  in  International 
Securities  Markets 

In  recent  years,  there  has  been 
substantial  growth  ^*  in  both  U.S. 
investors'  purchases  of  foreign  secxirities 
and  offerings  by  U.S.  issuers  outside  the 
United  States.  In  1988.  gross 
transactions  by  U.S  investors  in  foreign 
corporate  stocks  totalled  over  $151 
billion,  representing  almost  nine  times 
the  total  of  such  transactions  in  1980.*' 
Gross  U.S.  transactions  in  foreign  debt 
securities  totalled  $445  billion  in  1988, 
reflecting  a  more  than  twelve-fold 
increase  since  1980.  There  are  150 
foreign  securities  traded  on  U.S. 
securities  exchanges,  and  291  quoted  in 
NASDAQ  (99  in  the  National  Market 
System).  Many  others  are  traded  over- 
the-counter.  In  all,  the  securities  of  over 


'•iSU&CTSp. 

>  >  IS  vsjc  ao»-i-ao»-«2. 

>■  Btirabond  olhriiigt  toUlM  Sim  billion  in 
ises.  11405  trillion  In  1967.  and  $187.7  billion  in 
ISae.  Sourer  OECD  Ftnancial  SutUtia  Monthly 
(various  itwM).  TIm  valua  of  inlenatlonal  offerings 
of  comBon  and  pnferrad  stocks  in  1988  was  S7.4 
billion,  down  from  the  ncord  total  in  1987  of  SZOJ 
billion,  but  raprMenting  an  inci«as«  over  the  total  in 
loss  of  $200  million.  Source:  Buromoney  Bondware. 
International  secondary  markets  are  strong,  too, 
with  a  total  of  406  companies  whoae  shares  are 
ectlvely  traded  m  one  or  more  foreign  markets.  "The 
Corporate  LisL"  Buromoney  (May  1980). 

>■  Source:  U.S.  Treasury  Bulletin  (various  issues). 
In  19S7.  a  record  total  of  over  $180  billion  was 
invested  in  foreign  corporate  stocks  by  U.S. 
investors. 


2000  foreign  issuers  are  traded  in  the 
United  States.  >« 

Part  of  the  growth  in  cross-border 
securities  transactions  has  consisted  of 
an  increase  in  the  number  of  offerings 
made  simultaneously  in  two  or  more 
countries,  one  of  which  may  be  the 
country  of  the  issuer.  Such  offerings 
typically  are  made  when  the  size  of  the 
offering  is  such  that  it  cannot  be 
absorbed  by  the  issuer's  domestic 
market  (for  example,  in  the  case  of  large 
issuers  from  the  comparatively  small 
Scandinavian  markets,  or  the  recent 
British  and  French  government 
privatizations),  when  the  issuer  desires 
to  expand  the  geographic  base  of  its 
security  holders,  when  the  issuer  wishes 
to  increase  the  market  for  its  securities 
internationally,  or  when  strategic 
reasons  exist  (for  example,  to  protect 
against  takeover  attempts).  The  issues 
raised  by  transnational  capital 
formation  became  most  apparent  in  the 
course  of  such  multinational  offerings, 
and  were  the  impetas  for  the  Concept 
Release. 

The  number  of  mtltinational  offerings 
including  a  U.S.  pubhc  tranche  has 
increased  significantly  in  recent  years, 
due  in  large  part  to  the  increase  in 
privatization  offerings."  The  first  such 
major  offering  was  by  British  Petroleum 
Company  PLC  in  1977.  Since  then,  major 
public  multinational  offerings  have 
increased  significantly,  especially  in 
connection  with  privatizations  of 
various  foreign  industries.'"  The 


1, 


■*  This  figure  represenfs  the  516  issuers  that  file 
periodic  reports  with  the  Commission  under  the 
Exchange  Act  and  the  14|8  issuers  that  have 
established  and  are  currontly  in  compliance  with 
the  exemption  from  such  reporting  provided  by  Rule 
12g3-2(bJ  under  the  Exchange  Act  (17  CFR  240.12g3- 
2(b)).  The  securities  of  otker  foreign  issuers  are 
traded  occasionally  in  the  United  States. 

"  Problems  associated  with  multinational 
offerings  that  involve  a  public  tranche  in  more  than 
one  country  are  discussed  infra  section  U.C 

>*  British  Telecommunfc^tions  PLC  conducted  a 
$279  million  public  offeriag  in  the  United  States  in 
December  1964,  simultaneously  issuing  securities  in 
the  United  Kingdom,  Canada  and  Japan.  In 
December  1966,  British  Gas  PLC  conducted  a 
multinational  offering  of  nearly  4  billion  ordinary 
shares,  of  which  nearly  1S7  million  were  offered  as 
American  Depositary  Shares  in  the  United  States. 
British  Airways  PLC  offered  720  million  shares 
publicly  in  the  United  Kingdom,  the  United  States 
and  Canada  simultaneously  with  private  offerings 
in  Switzeriand  and  Japan  in  February  1967.  The 
latest  British  privatizatioB  involved  the  sale  by 
British  Steel  PLC  of  2  billion  shares  in  simultaneous 
public  offerings  in  the  United  Kingdom,  the  United 
States,  Canada,  Japan  and  Europe  in  December 
1968.  Also  in  December  1888.  Hong  Kong 
Telecommunications  Limited  offered  over  877 
million  shares  simultaneously  in  Hong  Kong,  the 
United  States  and  an  Intamational  offering. 


significance  of  the  privatization 
offerings  lies  not  only  is  their  increasing 
frequency  and  international  impact,  but 
also  in  their  enormous  •ize,''' 

In  the  past  few  years  non- 
governmental companies  also  have 
made  multinational  offerings  involving  a 
public  U.S.  tranche.'"  Although  these 
offerings  usually  are  substantial  in  size, 
to  date  they  have  not  been  as  large  as 
the  industry  privatizations."  They  can 
be  expected  to  continue  to  increase  in 
size  and  number,  especially  in  view  of 
developments  such  as  the  creation  of  a 
single  market  in  Europe  in  1992.'° 

With  increasing  U.S.  interest  in  and 
holding  of  foreign  securities,  the  impact 
of  registration  obligations  and  tender 
offer  regulation  on  the  willingness  of 
foreign  issuers  to  extend  rights  and 
exchange  offers  or  cash  tender  offers  to 
U.S.  shareholders  has  become 
increasingly  significant.  Frequently,  U.S. 
investors  are  denied  participation  in 
suoh  offers,  or  cashed  out,  because 
foreign  issuers  decide  not  to  subject 
themselves  to  U.S.  registration  and 
continuous  reporting  requirements. 
Consequently,  while  rights  offers  are 
very  common  in  Europe  "  and  exchange 


" '  The  portions  of  these  offerings  allocated  to  the 
United  States  tranches  have  been  larger  than  those 
allocated  to  other  countries.  The  U.S.  tranches, 
however,  have  often  amounted  to  a  relatively  small 
fraction  of  the  domestic  offerings  in  recent  British 
and  Hong  Kong  privatizationat  British  Telecom, 
United  States  tranche  equalled  6.93  percent  of  the 
domestic  offering  of  2,507,000000  shares;  British 
Gas,  4.75  percent  of  3,505.386,139  shares:  British 
Airways.  10.82  percent  of  582,618.707  shares:  British 
Petroleum,  49.11  percent  of  1.030.000.000  shares: 
British  Steel  11.96  percent  of  1,502,000.000  shares: 
and  Hong  Kong  Telecom,  29.7(  percent  of 
607,500,000  shares.  Nevertheless,  the  United  States 
tranches  of  these  offerings  were  valued  at 
$278,928,000  in  British  Telecom.  S319.808307  In 
British  Gas,  $120141,000  in  British  Airways, 
$2,549,653,500  in  British  Petroleum.  $420,840,000  in 
British  Steel  and  $105.433376  In  Hong  Kong 
Telecom. 

'•  E.g.,  Reuters  Holdings  PUC  and  Louis  Vuitton 
S.A.  in  June  1984;  Wellcome  PLC  in  January  I960: 
Philips  N.V.  in  May  1987;  Banco  Central.  S.A.  and 
Banco  de  Santander,  S.A.  de  Credito  in  July  1987; 
Racal  Telecom  PLC  in  Octobv  1988:  and  Pacific 
Dunlop  Limited  in  May  1989. 

••  The  following  amounts  were  involved  in  the 
U.S.  tranches  of  the  above  mentioned  offerings: 
Reuters,  $107,250000  Louis  Vuitton.  $15,469,260: 
Wellcome,  $72,332,000  Philips,  $120.000000  Banco 
Central,  $152,000000  Banco  de  Santander, 
$105,500,000  Racal  Telecom,  $129,489,300  and 
Pacific  Dunlop,  $128JX)O00O 

'0  See,  e^.,  "Europe  Falls  Behind  in  the  Securities 
Race,"  Financial  Timet,  section  1,  p.  27  (Jan.  25, 
1989).  The  size  of  European  companies  is  likely  to 
grow  to  meet  the  challenge  of  1992.  See,  e^.. 
"Statute  For  the  European  Company."  Commission 
Memorandum  to  Pariiament  (June  6, 1988). 

**  The  existence  of  statutoiy  preemptive  rights  for 
shareholders  in  many  countries,  primarily  in 
Europe,  dictates  that  this  method  is  the  most 
common  avenue  for  raising  e<)uity  capital  in  those 
countries.  See,  e.g..  Companies  Act  1985.  sections 

Continued 
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offers  are  not  uncommon  in  non-U.S. 
markets,  rights  and  exchange  offers  by 
foreign  companies  into  the  United  States 
are  rare,''  while  cash  tender  offers  are 
much  more  fi-equent," 

B.  Canadian  Issuers  in  the  United  States 
Market 

Canadian  companies  are  frequent 
issuers  in  the  U.S.  capital  markets.  In 
1987  and  1986,  Canadian  issuers  made  a 
total  of  124  public  offerings  in  the  United 
States,  registering  approximately  $10 
billion  of  securities,  of  which  $8  billion 
was  equity.'*  Large  Canadian 
multinational  offerings  have  included, 
for  example,  an  offering  in  July  1987  by 
Gulf  Canada  Resources  Limited.  This 
offering,  which  was  pari  of  a  major 
reorganization  of  Gulf  Canada  Corp., 
involved  a  Canadian  tranche  of  7.8 
million  shares  for  (CN)  $175,5  million,  a 
U.S.  tranche  of  6.6  million  shares  for 
(US)  $111.3  million,  and  an  international 
tranche  of  5.6  million  shares  for  (US) 
$94,5  million.  Canadian  companies  also 
have  made  use  of  the  U.S.  shelf 
registration  system.  Over  $1.7  billion  in 
debt  securities  have  been  registered  by 
Canadian  issuers  for  sale  under  Rule  415 
in  the  last  three  years." 

Of  the  516  foreign  issuers  filing 
periodic  reports  with  the  Commission 
under  the  Exchange  Act.  more  than  half 
are  Canadian.**  As  of  June  30, 1989, 


89(1).  90(6)  (United  Kingdom):  Aktiengesetz  (Stock 
Corporation  Act),  sections  179-221  (Federal 
RepubUc  of  Ceimany):  Uw  No.  73-1198  of  27 
December  1973.  sections  178-180  (France). 

»  Foreign  issuers  have  registered  only  13  rights 
offerings  in  the  United  States  in  the  last  three  years. 
Foreign  issuers  (the  majority  of  which  were 
Canadian]  also  registered  only  13  exchange  offers  in 
the  United  States  during  the  same  period. 

■*  While  extensive  infonnation  about  the  offeror 
is  required  where  a  foreign  bidder  issues  securities, 
cash  tender  offers  require  less  disclosure  about  the 
offeror  since  the  pubUc  is  not  being  offered  a 
security  issued  by  that  entity.  However,  substantial 
infonnation  is  required  regarding  the  identity  and 
plans  of  the  offeror,  recent  transactions  in  the  target 
securities  and  the  transaction  contemplated.  See 
Exchange  Act  14(d)  (IS  U.S.C.  78n(d));  Rule  13e-4  (17 
CFR  St013»4)-,  Sdiedule  13E-4  (17  CFR  24013E- 
vny.  Schedule  14D-1  (17  OH  24O14d-100).  ki  the 
period  fran  1987  through  198S,  there  were  98  tender 
offer*  oanmenoed  by  foreign  bidders  for  shares  in 
United  States  oorapuie*.  it  which  22  were  hostile. 
4  wen  neutral  and  73  were  friendly. 

■*  Convertible  debt  is  included  in  equity  figure*. 
These  figures  do  not  iadude  offerings  by  Canadian 
govemiaeBtal  iaaoer*.  The  figures  inchide  securities 
registered  for  "flowbeck,"  (/a,  not  targeted  to  the 
United  States,  bat  wiiate  a  substantial  VS.  maiket 
interest  in  the  iasuor's  securities  indicates  that 
securities  are  likely  to  be  sold  in  the  United  States 
shortly  aflar  iaaue). 

*■  17  cm  230415.  Canadian  governmental 
entitie*  also  use  the  ahelf  registration  system.  In  the 
last  three  jreara,  13  filings  have  been  made  by  such 
entities  for  approximata^  $106  billion, 

**  The  next  Most  miBeraas  groups  of  reporting 
iastier*  are  froa  the  United  Kingdom  (45)  and  Israel 
(27). 


there  wen  21  Canadian  issuers  listed  on 
the  New  York  Stock  Exchange.  38  on  the 
American  Stock  Exchange  and  146 
quoted  in  NASDAQ. 

C.  Accommodations  Made  to  Foreign 
Issuers:  Issues  Raised  by 
Multijurisdictional  Offerings 

1.  Disclosure  Issues 

The  Commissitm  traditionally  has 
accommodated  various  foreign 
disclosure  policies  and  business 
practices,  recognizing  the  differences  in 
foreign  disclosure  and  reporting 
requirements,  and  making  available 
special  forms  for  use  by  foreign 
issuers." 

In  1977.  the  Commission  adopted  a 
new  form.  Form  20-F,  for  registration 
statements  and  annual  reports  filed 
imder  the  Exchange  Act"  This  form 
may  be  used  by  non-Canadian  foreign 
private  issuers  and  Canatlian  issuers 
that  are  not  Usted  on  a  U.S.  securities 
exchange  and  have  not  offered  their 
securities  publicly  in  the  United  States, 
Although  the  form  requires  substantial 
disdosure  by  foreign  private  issuers,  it 
makes  several  concessions  based  on  a 
recognition  of  foreign  disdosure 
practices.  The  form  permits  preparation 
of  financial  statements  in  accordance 
with  GAAP  in  the  registrant's  home 
country,  with  reconciliation  to  U.S. 
GAAP  attadied  thereto."  The  form  also 
calls  for  less  detail  regarding  related- 
party  transactions  than  is  required  for 
domestic  registFants,*"  and  management 


"  See.  a^  tontat  Fonn  20  adopted  July  IS,  1935 
(Securities  Act  Release  No.  324  (Oaaa  A}):  Form  20- 
K,  adapted  Dec.  20, 1B3S  (Securities  Act  Release  No. 
445  (dasa  A)). 

*•  17  CFR  240.2201  Exchange  Act  Release  No. 
16371  (Nov.  281 1S77]  (42  FR  58664). 

**  See  Ileaa  17  and  18  of  Fom  20-f .  Items  17  and 
IS  both  aUos*  presentatton  of  finanrial  stalcmenta 
in  aoGordanoe  with  the  aoooonting  principles  of  a 
foreign  cotiatiy  ao  king  aa,  itileraJia,  a  discussion  of 
material  variances  frnm  U.S.  principles  is  included, 
and  quantifiad  wconriliation  is  awda  as  to  material 
variance*  betweeti  net  income  as  presented  and  net 
income  under  U.S.  principles.  Item  IB  differ*  from 
Item  17  in  that  it  further  calls  for  all  other 
information  required  by  VS.  GAAP,  including 
segment  information.  Item  16(c)(3).  Segment 
reporting  generally  is  not  required  in  foreign 
oountrie*.  alftougii  it  should  be  noted  that  it  is 
required  by  Canadian  GAAP. 

While  Item  17  disclosure  may  be  used  for  annual 
reports  and  registratioo  under  the  Kxrhange  Act. 
Item  IS  disclosure  is  required  on  an  historic  basis  in 
Foims  F-L  F-2.  F-3  and  F-4  (17  CFR  239  Jl,  239  J2, 
239.33, 239S4]  bi  cfWMiertinn  with  the  public  offering 
of  securities  la  0ie  UnitMl  Sutes. 

It  shoMld  be  noted  that  the  Comnussiott  generally 
has  osade  no  aooooiBodation  for  foreign  auditing 
practices. 

*«  See  GesMml  tastntctioB  1  to  Item  U  of  Poem 
20-F,  incorporated  by  reference  into  Forms  P-1,  F-2, 
and  F-3.  Coapare  UeB  401  of  RegulatiaB  8-K  (17 
CFR22B404).  Itaa  401  ie  inootporatad  by  reference 
into,  iolar  alia  Fonss  S-1.  &-2.  and  S-3  (17  CFR 
239.11.230112,238.13). 


remimeration  may  be  presented  on  an 
aggregate  basis.'*  Additionally,  the  time 
frame  for  filing  annual  reports  on  Form 
20-F  is  designed  to  accommodate 
foreign  issuers," 

Quarterly  reports  are  not  required  to 
be  filed  by  forei^i  private  issuers. 
Rather,  current  infoiaiatkin  that  is  made 
public  or  required  to  be  filed  in  the  home 
country  of  a  foreign  issuer  must  be 
provided  to  the  Commission  aa  Form 
6-IC" 

Until  1962,  f (weign  issuers  inciting  a 
public  offering  in  the  United  States  were 
required  to  use  the  same  forms  as 
domestic  issuers.  1\ie  system  was 
revised  that  year  with  the  adoption  of 
the  foreign  integrated  disdosure 
system."*  This  system  parallels  the 
integrated  disdosure  system  for 
domestic  issuers."  but  extends  the 
accommodations  made  to  foreign  issuers 
in  Form  20-F  to  registration  statements 
under  the  Securities  Act 

Foreign  issuers  with  fewer  than  300 
U.S.  shareholders  are  exempt  from  the 
reporting  requirements  of  Section  12(g) 
of  the  Exchange  Act "  pursuant  to  Rule 
12g3-2(a)  thereunder.*^  Additionally, 
foreign  private  Issuers  not  listed  on  an 
exchange  or  quoted  in  NASDAQ  or 
subject  to  repMDrting  requirements  imder 
Section  15(d)  of  the  Exchange  Act  " 
may  qualify  for  die  "information 
supplying-exemption"  provided  by  Rule 
12g3-2(b).  Under  this  rule,  foreign 
issuers  that  furnish  the  Commission 
with  current  infmmation  required  in 
their  home  jurisdictioo  are  exenq>t  from 
the  reporting  reqairements  of  Section 
12(g). 

Foreign  govenunental  issuers  and 
foreign  private  issaen  eligible  to  use 
Form  20-¥  are  exempt  Cram  die  proxy 
and  short-svnng  profit  regulations  of 


"  See  Itea  11(a)  of  Perm  a»-F,  iMXMporatad  by 
reference  into  Foma  F-1,  F-2  aad  F-S,  Coapan 
Item  402  of  RegulotiaB  S-K  (17  CFR  228.402). 

"  An  annual  report  on  Form  20-P  may  be  filed 
within  six  moath*  after  the  and  of  the  fiscal  year 
covered  by  die  report.  Caaaral  fawtnictioD  A.(c)  to 
Form  20-F.  By  eontrasl  anmial  reports  od  Form  10- 
K  (17  CFR  238J10)  nael  be  ffied  within  90  days  of 
the  relevant  fiscal  jtaitai.  Ganeral  fawlmction  A 
to  Form  10-K. 

■■  17  CPIl  StSJOS.  FotM  S-K  are  not  deemed  to 
be  filed  for  purposss  of  fabUWy  idsr  Sectkm  18 of 
the  BxchMife  Act  (IS  UAC  TSr).  5*e  Ganeral 
Instnictiaa  B  to  Fom  S-K. 

*«  SeeurMa*  Act  KalaMe  Na  S«S7  (Nov.  18, 1082). 
PorsiHurt  to  lU*  relaaaa,  Poena  F-L  P-2  and  F-S 
were  adoptad.  Fona  F-4  waa  adoplBd  in  1S8S. 
Securities  Act  R«lMa*  Na  SSTfl  (April  21w  1S85). 

"  Adopted  In  Secwitiae  Act  Salease  Na  6383 
(Mardi  16, 1SB2)  (47  FR  S47B4). 

"  15  VSjC  774g). 

"  17  CFR  2401SgS-J(a).  5te  Excha^e  Ad 
Release  Na  aoes  (April  2S,  1SB7)  (32  FR  7S46). 

"15VSJC77aldi. 
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Sections  14  '*  and  16  of  the  Exchange 
Act*« 

Notwithstanding  the  accommodations 
made  to  foreign  issuers.  U.S. 
requirements  reportedly  continue  to 
deter  foreign  companies  from  entering 
the  U.S.  maikeU.**  When  a 
multinational  offering  includes  a  public 
U.S.  tranche,  the  disclosure 
requirements  established  by  the 
Commission  usually  dictate  the  addition 
of  information  to  selling  dociunents 
prepared  in  accordance  with  another 
furisdiction's  rules.^' 

2.  Distribution  Issues 

Problems  of  timing  also  often  arise  in 
multijurisdictional  offerings  as  a  result 
of  different  offering  practices  and 
regulatory  schemes.*'  This  has  been  a 
si^iificant  issue  in  recent  offerings  that 
included  public  tranches  in  the  United 
States  and  the  United  Kingdom.** 


••ISUACTSn. 

«•  Rula  Sal2-a  (17  CFR  24a3al2-3).  See  Exchange 
Act  RalesM  Na  16371,  $upra  a.  28. 

*'  For  example,  a  wotUng  party  eatablished  by 
the  International  Organization  of  Securitie* 
Commiaaiona  ("IOSCO")  identified  coordination  of 
proapectna  requirementa  and  underwriting 
arrangementa  aa  the  areaa  cauaing  the  most 
problema  in  multifurladictlonal  equity  oSeringa. 
IOSCO  Working  Paper  No.  1,  Progresa  Report 
prepared  for  the  Annual  Meeting  of  IOSCO  16-19 
(November  1968). 

**  Although  aeparate  proapectuaea  often  are  used 
for  the  United  Statea  and  for  other  parte  of  the 
world  where  the  offering  la  conducted,  auch 
proapectuaea  uaually  are  diatinguiahabia  only  in  the 
deacrlptlona  of  the  offering  procedurea,  the 
underwriting  ayndicatea  and  the  offering  amounts, 
rather  dwn  in  aubatantive  content  Although  lesa 
diadoanie  may  be  requind  in  other  countries,  the 
potential  liability  created  by  disclosing  infonnation 
in  one  mariwi  but  not  in  another  dictates  that 
isaueta  tend  to  provide  tiie  aame  diacloaure  tai  each 
mailcet 

*■  See  generally  S.  Wolfram  ft  E  Bennett. 
"Multinational  Offerings:  A  United  SUtea 
Perspective  After  Britiah  Telecom,  British  Gas  and 
Britiah  Airway*".  1987  Col.  Bus.  Rev.  339 
("Wolfram"). 

**  For  example.  In  offerings  by  British  Petroleum 
PLC  Reuters  FIjC  and  British  Telecom  PLC,  the 
different  underwriting  procedurea  necesaary  under 
the  respective  regulatory  systems  led  to  timing 
problems.  In  the  United  Kingdom,  die  price  of  the 
issue  la  set  on  "Impact  Day,"  followed  immediately 
by  publication  of  the  prospectus  and 
commencement  of  the  offering  period.  After  the 
offering  period,  allotments  are  made  according  to 
subscriptions  received  during  the  offering  period 
("Allotment  Day").  In  the  United  States,  the  offering 
period  occurs  prior  to  pricing  pi'TSsianl  to  a 
prellmlnaiy  proapectiw.  Thua  a  caoice  must  be 
made  by  the  underwritera  and  the  issuer  Either  the 
UX  offering  must  proceed  without  a  U.S. 
underwriting  commitment  In  place,  or  the  U.S. 
syndicate  must  commit  itself  to  the  deal  far  in 
advance  of  being  able  to  set  a  public  offering  price 
or  being  able  actually  to  sell  the  securities. 


because  the  price  Is  set  at  different 
times  in  relation  to  the  offering  in  the 
two  jurisdictions.  Timing  problems  also 
arise  from  the  different  regulatory 
clearances  required  in 
multijurisdictional  offers.  While 
Canadian  offerings  have  not  involved 
the  first  difficulty,  they  have  involved 
the  second.** 

In  light  of  the  different  distribution 
techniques  used  by  U,S,  and  foreign 
underwriters.**  the  application  of  Rules 
10b-6.*»  10l>-7,**  and  lOb-8  *"  under  the 


**  Canadian  underwriting  and  mariceting 
procedures  do  not  differ  significantly  from  those  in 
the  United  States.  Such  problems  may  be  relevant, 
however,  to  the  fbreaeet  futive  extension  of  the 
principles  contained  hetein  to  other  jurisdictions. 
See  Wolfram,  lupra  n.41,  at  343.  See  also  W. 
Plapinger  and  R.  Morriseey,  "U.S.  and  U.K. 
Underwriting  Mechanios:  A  Comparison",  2  Insights 
3  (April  1988)  ("Plapinger"). 

**  See  Staff  of  the  U.S.  Securities  and  Exchange 
Commission,  "Report  to  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs  and  the  House 
Committee  on  Energy  aid  Commerce  on  the 
Internationalization  of  tie  Securities  Markets"  V-77 
(1987).  See  also  Plapinger  supra  n.45;  Wolfram, 
tupra  n.43,  at  342-348. 

*''  Rule  lOb-8  is  desiyied  to  protect  the  integrity 
of  the  securities  trading  market  as  an  independent 
pricing  mechanism  during  a  distribution  of 
securities  and  thereby  anhance  investor  confidence 
In  the  marketplace.  See  Exchange  Act  Release  No. 
24003  (Jan.  18, 1987}  (52  FR  2994).  The  rule  prohibits 
distribution  participants  from  bidding  for  or 
purchasing,  or  inducing  other  persons  to  bid  for  or 
purchase,  the  securities  that  are  the  subject  of  the 
distribution  (or  any  secarity  of  the  same  class  and 
series  as  those  securitiaa,  or  any  right  to  purchase 
any  security)  until  they  have  completed  their 
participation  in  the  distribution. 

Distribution  particip^ts  include  any  person  who 
participates  in  the  distribution  of  securities, 
including  the  issuer,  underwriters,  and  selling 
securityholders.  See  Rule  10b-6(a)(l)-(4).  The  rule 
also  applies  to  "a^iliatad  purchasers"  of 
distribution  participant*.  See  Rule  10b-e(c)(6), 

"Distribution"  with  rvspect  to  this  provision  of  the 
Exchange  Act  means  aa  offering  of  securities, 
whether  or  not  registei*d  under  the  Securities  Act, 
"that  is  distinguished  bum  ordinary  tivding 
transactions  by  the  magnitude  of  the  offering  and 
the  presence  of  special  aelling  efforis  and  selling 
methods."  Rule  10b-8(cj(5).  A  distribution  in  this 
context  also  may  include  private  placements.  See 
Letter  regarding  Electro  Funds  Corporation  (Nov.  17, 
1986),  (1987  Decisions)  Fed.  Sec.  L.  Rep.  (CCH) 
178.445,  at  77.464. 

The  rule  contains  certain  exceptions  to  its  general 
prohibition  which  are  designed  to  facilitate  an 
orderly  distribution  or  limit  disruption  of  the  trading 
market  for  the  securitie*  being  distributed. 

«•  17  CFR  240.10b-7.  Rule  lOb-7  makes  it  unlawful 
for  any  person  who  stabilizes  the  price  of  a  security 
to  facilitate  an  offering  to  conduct  stabilizing 
activities  in  violation  ol  the  provisions  of  the  rule. 
Stabilizing  is  defined  aa  the  "placing  of  any  bid,  or 
the  effecting  of  any  purchase,  for  the  purpose  of 
pegging,  fixing  or  stabilizing  the  price  of  any 

security Rule  l(lb-7(bM3).  For  example,  the 

rule  prohibits  bids  or  pvchases  not  necessary  for 
the  purpose  of  preventing  or  retarding  a  decline  in 
the  open  market  price  of  the  security,  and 
stabilizing  at  a  price  resulting  from  unlawful 
activity. 

*•  17  CFR  24ai0b-e.  Rule  lOb-8  applies  to  the 
distribution  of  securitiee  offered  through  rights.  The 
rule  makes  It  unlawful  lor  any  person  participating 
in  the  offering  to  sell  the  underlying  security  or  to 


Exchange  Act  also  affects  the  process  of 
bringing  a  multinational  offering  to 
market.*" 

In  an  increasing  number  of  contexts, 
the  Commission  has  crafted  relief  from 
these  and  other  applicable  Exchange 
Act  provisions  in  order  to  accommodate 
the  structure  and  regiJatory  pattern  of 
foreign  jurisdictions,  and  to  permit  non- 
U.S.  distribution  participants  to  continue 
certain  customary  activities  in  foreign 
markets.** 


bid  for  or  purchase  the  right*  being  offered  in 
contravention  of  the  provisions  of  the  rule.  The  rule 
aims  to  prevent  fraud  and  manipulation  in  rights 
offerings  by  controlling  the  price  of  sales  of  the 
underlying  security,  as  well  as  the  prices  and 
conditions  of  purchases  of  rights  by  any  person 
pariicipating  in  such  offerings. 

•"  Where  the  activities  of  non-U.S.  persons  may 
have  an  impact  on  the  U.S.  securities  markets,  the 
Commission  has  taken  the  position  that  the 
antifraud  and  antimanipulation  provisions  of  the 
Exchange  Act  may  have  extraterritorial  effect.  See. 
e.g.,  Global  Trading  Release,  supra  n.8  (50  FR  at 
16308-09):  Brief  for  Securitiee  and  Exchange 
Commission  as  amicus  curiae.  Consolidated  Cold 
Fields  PLCv.  Minorca.  S.A..  371  F.2d  252  (2d  Cir. 
1989);  "Letter  Regarding  The  International  Stock 
Exchange  of  the  United  Kingdom  and  the  Republic 
of  Ireland  Limited"  (Sept.  2*  1987).  (1987-1988 
Decisions)  Fed.  Sec.  L  Rep.  JCCH)  ^  73.713,  at  78,031 
("ISE  Letter").  See  also  Schaenbaum  v.  Firstbrook. 
405  F.2d  200  (2d  Cir.),  revd  iti  pari  on  other  grounds, 
405  F.2d  215  (2d  Cir.  1968)  (en  banc),  cert  denied  sub 
nom.  Manley  v.  Schoenbaum.  395  U.S.  906  (1969). 
See  also  "Letter  Regarding  Barclays  PLC"  (April  29. 
1988),  [Current  Binder)  Fed.  Bee.  L.  Rep.  (CCH)  1 
78,821.  at  78,192;  "Letter  Re^rding  Tokio  Marine 
and  Fire  Insurance  Company"  (Sept.  30, 1987). 
(1987-1988  Decisions)  Fed.  Sec.  L  Rep.  (CCH)  1 
78,519.  at  77,812.  Of  course,  (uch  activities  also  may 
raise  issues  under  the  general  antifraud  provisions 
of  the  securities  laws  e-g..  Section  17(a)  of  the 
Securities  Act  (15  U.S.C.  77(Ka))  and  Rule  lOb-S 
under  the  Exchange  Act  (17  CFR  240.10b-5). 

"  For  example,  the  ISE  Latter  contained 
exemptions  from  Rules  10l>-e  and  lOb-7  to  permit 
ISE  member  broker-dealers  to  engage  in  "passive 
market  making"  on  the  ISE,  where  ISE  member 
Ttrms  participated  in  a  multinational  distribution  of 
securities  of  certain  U.K.  issuers  partially  being 
offered  in  the  U.S.,  or  where  such  firms  were 
affiliated  with  U.S.  broker-dealers  participating  in  a 
distribution  of  such  securities  in  the  U.S.  Under  Rule 
lOb-6,  such  ISE  firms  would  have  had  to  cease 
market-making  activities  during  specified  periods 
during  the  distribution.  See  Rule  10b-6(a)(4)(xi).  See 
also  supra  n.  47.  In  permitting  "passive  market 
making"  as  described  in  the  ISE  Letter.  U.K.  firms 
could  provide  depth  and  liqaidity  to  the  U.K.  market 
while  minimizing  any  potential  manipulative  impact 
on  the  U.S  markets.  The  examptive  relief 
recognized  the  highly  developcid  regulatory 
structure  of  the  ISE  and  was  subject  to  several 
conditions  and  specifically  designed  to  avoid  a 
manipulative  impact  on  the  U.S.  market. 

Similar  exemption  letters  have  been  issued  in 
other  contexts.  See.  e.g..  "Loiter  Regarding  Banco  de 
Santander,  S^"  (July  28, 19B7),  (1987  Decisions) 
Fed.  Sec.  L  Rep.  (CCH)  178,(23.  at  77.684  and  (1967- 
1988  Decisions)  Fed.  Sec.  L  Rep.  (CCH)  17^532,  at 
77,733  (October  23, 1987)  (Spain);  "Utter  Regarding 
Rhone-Poulenc,  S.A."  (March  13, 1987).  (1887 
Decisions)  Fed.  Sec.  L  Rep.  (CCH)  178.444,  at  77.455 
(France). 
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The  multijurisdictional  disclosure 
system  was  designed  to  mitigate  the 
problems  posed  by  multinational 
offerings.  Canada  is  the  first  partner  for 
the  United  States  in  this  effort  because 
of  the  sophistication  of  its  markets,  and 
the  similarities  between  U.S.  and 
Canadian  securities  laws,  in  terms  of 
both  their  investor  protection  mandate 
and  the  structure  of  the  regulatory 
scheme  established  to  effect  that 
mandate. 

D.  Mutual  Recognition  and 
Harmonization 

Efficiency  of  the  capital-raising 
process  would  be  enhanced  greatiy  by 
permitting  an  issuer  to  prepare  one 
disclosure  document  for  use  in  each 
jurisdiction  in  which  it  chooses  to  sell 
securities.  There  are  two  primary 
approaches  to  achieve  this  goal: 
Harmonization  of  disclosure  standards 
worldwide  and  mutual  recognition  of 
disclosure  standards  established  in 
other  coimtries.  The  multijurisdictional 
registration  system  proposed  today 
includes  aspects  of  both  of  these 
approaches. 

Under  a  harmonization  approach, 
participating  jurisdictions  would  agree 
upon  a  set  of  disclosure  requirements 
that  would  be  the  same  in  each 
jurisdiction,  with  the  result  that  a 
prospectus  prepared  pursuant  to  the 
requirements  of  one  participating 
jurisdiction  would  comply  automatically 
with  the  requirements  of  all  other 
participating  jurisdictions.  In  addition  to 
reducing  costs,  a  prime  benefit  of  such  a 
system  would  be  providing 
comparability  of  information  from  issuer 
to  issuer  and  cotmtry  to  coimtry.** 


"  The  European  Community  has  taken  step* 
toward  harmonization  of  securities  disclosure  and 
accounting  requirements  among  iu  member 
countries.  The  first  step  toward  harmonization  la  the 
adoption  of  basic  standards  of  disclosure  to  be 
adopted  by  all  member  countries.  While  member 
states  may  add  additional  requirementa  for 
domestic  issuers,  they  must  recognize  and  accept 
the  compliance  of  other  member  states'  issuer*  with 
their  home  counby  requirements.  See.  for  example. 
Preamble  to  Council  Directive  of  March  17. 1980 
(80/390/EEC)  (relating  to  listing  particulars), 
("[wjhereas  (disclosure)  differences  should  be 
eliminated  by  coordinating  the  rules  and  regulation* 
without  necessarily  making  them  completely 
uniform,  in  order  to  achieve  an  adequate  degree  of 
equivalence  in  the  safeguards  required  in  each 
Member  State  to  ensure  the  provision  of  information 
which  is  sufficient  and  as  objective  as  possible  for 
actual  or  potential  security  holders  *  *  *"). 

See  also  Proposed  Directive  on  the  Requirement* 
for  Prospectuses  (COM  (80)  885)  (relating  to 
prospectuses  for  public  offers),  which  would  require 
mutual  acceptance  of  prospectuses  by  member 
countries. 

See  generally,  on  the  subject  of  reciprocity  and 
mutiial  recognition  in  the  European  Community, 
"Completing  the  Internal  Market",  White  Paper 
bom  the  Commission  to  the  European  Council  Qune 
28-29, 1985).  articles  101-104:  and  Third  Report  from 


Mutual  recognition,  on  the  other  hand, 
would  enable  an  issuer  to  prepare  a 
disclosure  docimient  acconling  to  the 
requirements  of  its  home  jurisdiction, 
and  to  have  that  document  accepted  for 
securities  offerings  in  every  other 
participating  jtirisdiction.**  Mutual 
recognition  may  sacrifice  comparability 
in  order  to  facilitate  the  offering  process. 

As  proposed,  the  multijurisdictional 
disclosure  system  is  a  hybrid  of  the  two 
approaches.  While  it  is  based  on  the 
concept  of  mutual  recognition,  the 
participants  will  be  those  jurisdictions 
whose  disclosure  systems,  while 
different  in  detail,  provide  investors 
with  information  to  make  an  informed 
investment  decision  and  financial 
statements  of  relevance  and  reliability. 
Hie  existence  of  a  well-developed, 
sophisticated  and  reliable  system  for 
administering  these  requirements  is  also 
critical  as  the  Commission  will  rely  on 
foreign  definitions  and  appUcation  of 
disclosure  standards,  and  day-to-day 
enforcement  of  those  standards. 

The  Commission  recognizes  that  the 
success  of  the  multijurisdictional 
approach  is  contingent  upon  the  ability 
of  the  relevant  regulators  to  enforce 
effectively  their  securities  laws  as 
applied  to  cross-border  securities 
offerings.  As  a  result,  in  the 
Commission's  view.  Memoranda  of 
Understanding.**  which  provide 


the  Commiasion  to  the  Council  and  the  European 
Parliament  (March  21, 1988).  article  48. 

**  See.  e.g..  Memorandum  of  Understanding 
between  the  Govenmient  of  Australia  and  the 
Government  of  New  Zealand  on  Harmonization  of 
Buaines*  Law,  July  1, 198a  This  Memorandum  noted 
the  establishment  of  a  program  to  examine,  inter 
alia,  harmonization  of  regulatory  practices  and 
croBs-recognition  of  prospectuse*. 

**  Memoranda  of  Understanding  ("MOUs")  are 
formal  understandings  between  the  Commission 
and  foreign  governments  or  foreign  securitie* 
authorities  which  provide  for  the  sharing  of 
information  in  Commission  and  foreign  agency 
investigations  and  litigation.  Although  MOUs  are 
not  binding  agreements  under  international  law, 
they  serve  as  statements  of  intent  Jbetween  like- 
minded  regulators  to  provide  mutual  assistance  and 
cooperation  in  a  variety  of  matters.  MOUs  formalize 
methods  for  requesting  and  providing  information  in 
connection  with  Commission  and  foreign  agency 
efforts  to  administer  and  enforce  their  respective 
securities  laws,  and  provide  the  Commission  with 
direct  access  to  information  held  or  obtained  by  a 
counterpart  in  a  foreign  country. 

For  example,  on  January  7, 1968,  the  Commission 
signed  a  Memorandum  of  Understanding  (the 
"Canadian  MOU")  with  the  British  Columbia 
Securities  Commission,  the  OSC  and  the  CVMQ. 
concerning  mutual  cooperation  in  matters  relating  to 
the  administration  and  enforcement  of  U.S.  and 
Canadian  securities  laws.  The  Canadian  MOU 
contemplates  that  the  United  States  and  Canadian 
regulators  will  provide  comprehensive  assistance  to 
each  other  in  order  to  facilitate  the  administration 
and  enforcement  of  the  full  range  of  laws, 
regulations  and  regulatory  policies  of  the  United 
States  and  Canada  concerning  securities  matters, 
including  specifically  disclosure  obligations  relating 
to  the  issuance  of  securities.  Such  assistance 


mechanisms  for  comprehensive 
cooperation  and  enforcement  assistance 
among  regulators,  are  a  key  component 
of  this  approach.  The  SECs  MOU  with 
British  Columbia.  Ontario  and  Quebec 
exemplifies  such  a  comprehensive 
mechanism. 

m.  Canadian  Securities  RegulatioD 

Canadian  securities  law  has  two 
distinct  yet  related  purposes:  (1)  To 
ensure  full  and  fair  disclosure  to  the 
capital  markets  through  the  registration 
of  securities  and  continuous  reporting  of 
all  material  information  necessary  for 
informed  investment  decision  making; 
and  (2)  to  maintain  fairness  and  equsJity 
of  treatment  of  investors  in  these 
markets  through  the  promulgation  and 
enforcement  of  substantive  rules.** 

Like  the  United  States.  Canada 
requires  the  registration  of  securities 
intended  to  be  offered  to  the  public.  ■* 
the  provision  of  information  adequate  to 
enable  investors  to  make  informed 
investment  decisions,  and  continuous 
disclosure  by  issuers  of  publicly  sold 
securities. 


includes  providing  accesa  to  information  in  the  file* 
of  each  securitie*  authority  and  obtaining 
compulsory  testimony  and  production  of  documenU. 
The  Canadian  MOU  recognize*  that  at  the  time  It 
was  signed,  a  signatory  may  not  have  had  the 
authority  to  provide  such  assistance,  and  the 
signatories  undertook  to  seek  to  obtain  that 
authorization  if  necessary. 

Section  21(a)(2)  of  the  Exchange  Act  (15  U.S.C 
78u(a)(2)),  which  was  added  on  November  19, 1988, 
pursuant  to  the  Insider  Trading  and  Securities  Fraud 
Enforcement  Act  of  1988,  Pub.  L.  No.  100-704. 
pro\-ides  the  necessary  authority  for  the 
Commission  to  implement  fully  the  provisions  of  the 
Canadian  MOU.  This  section  allows  the 
Commission  to  provide  assistance  to  foreign 
securities  authorities  to  determine  whether 
violations  of  a  foreign  country's  securities  laws 
have  occurred,  are  occurring,  or  are  about  to  occur. 
The  Commission  can  provide  this  assistance 
regardless  of  whether  the  matter  under  investigation 
in  the  foreign  countiy  also  would  be  a  violation  of 
U.S.  law. 

The  Provinces  of  British  Columbia  and  Quebec 
also  have  passed  legislation  providing  the 
necessary  authority  for  their  respective  securities 
authorities  to  implement  fully  the  provisions  of  the 
Canadian  MOU.  and  it  is  the  staff's  understanding 
that  the  OSC  soon  will  submit  similar  legislation  in 
Ontario. 

••  See  National  Policy  Statement  No.  1  (Dec.  I, 
1987).  reprinted  in  3  Cdn.  Sec.  L  Rep.  (CCH)  1  470- 
001;  2  'Xloing  Business  in  Canada"  section  21.01(1] 
(1968  ed.)  ("Doing  Business"):  Weinstein.  "Securities 
Law  in  Canada:  Quebec  A  Case  Shidy".  21  Int'l  L. 
188. 170  (1987)  ("Weinstein"). 

**  Although  in  Canada  the  registration  process  is 
referred  to  as  the  "qualification"  of  securities  fat 
sale,  the  term  "registi^tion"  often  is  used  in  this 
Release  to  facilitate  discussion.  Quebec  and 
Ontario  require  that  bith  public  and  non-exempt 
private  offerings  of  securities  be  registered.  See  2 
"Doing  Business",  supra  n.55.  section  21.02(2].  See 
also  1  "International  Securities  Regulation: 
Canada— Commentary"  9-11  (1966  ed.). 


wic 
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A.  Canada  '$  Reguhtorj  Syttem 

Within  the  framework  of  Canada's 
federal  aystem,  tecurities  regulation 
falls  primarily  under  the  legislative 
authority  of  Uiat  country's  ten  provinces 
and  two  territories.*^  Each  provindal 
legislature  has  enacted  its  own 
securities  laws  and  regulations 
applicable  to  all  nonexempt  securities 
transactions  occurring  within  the 
borders  of  the  particular  {wovince, 
which  typically  are  administered  and 
enforced  by  a  commission  empowered 
to  license  brokers  and  securities  dealers 
and  to  compel  full  disclosure  to  the 
investing  public."  Due  in  major  part  to 
the  location  of  Canada's  principal  stock 
exchanges  in  Toronto  and  Montreal,  the 
OSC  and  the  CVMQ  are  very  influential 
in  the  regulation  of  securities  markets." 

While  there  is  neither  a  federal 
securities  commission  nor  a 
comprehensive  federal  statute  governing 
the  Canadian  capital  markets,  the 
national  Parliament  has  enacted  a  body 
of  corporate  law,  known  as  the  Canada 
Business  Corporations  Act  ("CBCA'^, 
which  is  administered  by  the 
Department  of  Consumer  and  Corporate 
Affairs  (the  "Department").*^  Many  of 


*''  See  2  "Doing  Buiinew".  aupra  dJS,  at  MCtion 
nxn[l):  2  B.  Lukin,  "Canadian  Conatitaitional  Law" 
712-14  (5th  ad.  ISSB)  ("Laakin")- 

*■  Id.  rmwiilaaliaii  adminiatar  the  aaoiritiaa  lawa 
In  Mven  provlnoaa  (Ontario,  Quebec,  Alberta. 
Britiah  Colmbia,  Manilobe.  Nova  Sootia  and 
Saakatckewen).  in  tka  riBMlnlng  pwwrinc—  and  the 
Nui  111  weal  aod  Ynkoo  leiiUui  iaa,  wnwiiaiinna  have 
not  been  eetabMafaad  and  te  aecuiitiaa  lawa  are 
administered  bjr  deaignatad  offidala. 

■*  See  2  "Doing  Bnaineaa'',  tapra  nJ>9,  sectian 
ti.m{\\.  The  Toronto  Stock  Exchange  (*TSEn. 
which  ia  ooa  of  the  world's  largeat  In  term*  of  both 
capitaliiaUon  and  iraiBng  volume,  cuireotly 
accounts  for  moie  than  7S  percent  of  the  total  value, 
and  d^  to  SO  peicent  d  the  total  volama,  of 
aecariliea  traded  In  CaMda.  See  Tonnto  Stock 
Bxchai^e.  isas  Feet  Book  1.  Aa  of  1987,  the 
Montreal  Exchange  ("ME")  accounted  for 
approximately  17  percent  of  the  value  and  almoat  14 
percent  of  the  votuae  of  the  Cenadien  aecuiMea 
market  Montreal  Barehanga.  Market  Infcfmetton: 
18S7SUti8tlca8(19SS). 

••  CBCA  sections  1  et  sey.  See  2  "Doing 
Business",  $apra  n.59,  section  21  Jn(2)(c).  The  CBCA 
contains  provisions  regulating  takeover  bids  (CBCA 
sections  194-200  and  Reg.  sections  SS-73]  for,  and 
proxy  soUcltatiom  (CBCA  sectiom  147-154  and  Reg. 
sections  32-43]  involving,  the  securities  of  all 
companiee  incocpoMted  thereunder.  As  the  agency 
charged  with  administering  the  CBCA.  the 
Department  requires  that  saost  riociiments  filed  with 
provincial  seciiritiae  commisakaa  in  respect  of 
CBCA-incacpaceted  compeniee  be  filed  erith  it 
oontemporaoeonaty.  See,  e^  CBCA  sections  183 
(proepectua.  slatawsnt  of  materiel  faOa.  legtolratioo 
statement  end  saoeriUee  ewchange  takeover  bid 
dreular  or  ahnilar  ikiieiaaiil  relating  to  the  iaeaer's 
distribution  of  aeomttiee  to  the  poblic);  180(2)  (form 
of  proxy);  127(1)  (insider  reports). 


Canada's  largest  reporting  companies 
are  incorporated  under  die  CBCA,  and 
therefore  are  subiect  to  regulation  by  the 
Department.**  Becavse  these  companies 
must  comply  with  sscurities  laws  of  all 
provinces  in  which  their  securities  are 
distributed  or  traded,  provintdal 
jurisdiction  also  exists  over  transactions 
in  such  securities.** 

B.  The  Registration  Process 

Subject  to  statutoty  exemptions^** 
any  distribution  of  securities  *'*  in 


*■  One  of  the  purposee  if  the  CBCA  ie  to  enable 
companies  incorporeted  thereunder  to  conduct 
businees  throughout  Canada,  although  provincially 
incorporated  companiee  may  conduct  inter- 
provindal  business.  CBCA  companies  may  not 
engage  in  the  businesses  of  banks  and  insurance, 
treat  and  loan  companies,  all  of  which  entities  are 
regulated  by  other  federal  or  provincial  statutes. 
See  CBCA  sections  3(2).  (4).  Nor  does  the  CBCA 
apply  to  non-profit  or  Special  Act  corporations 
covered  by  its  predecessor  statute,  the  Canadian 
Corporations  Act  CBCA  section  3(3). 

**  See  "Multiple  Access  Ltd.  v.  McCutcheon", 
(1983)  138  DJJl.  (Srd)  1  (SCC.)  (decision  by  the 
Supreme  Court  of  Canada  upholding  the 
constitutionality  of  Ontarfe's  insider  trading 
legislation  as  applied  to  a  federally  incorporated 
company  with  headquartars  in  Toronto  and 
securities  listed  on  the  T3E).  Canada's  Constitution 
does  not  Include  a  supremacy  clause  like  that  of  the 
U.S.  Constitution,  but  has  been  construed  to 
embody  the  "paramountcy"  doctrine,  a  narrower 
version  of  the  U.S.  preemption  doctrine,  providing 
that  federal  law  must  prevail  in  the  face  of  a  direct 
conflict  with  provincial  or  territorial  law.  See 
section  94  of  die  ConstituHoo  Act  of  1887:  "Doing 
Business",  tvpra  n.55,  se<^aas  2M{3)-2J>4(S|. 

**  Both  Ontario  and  Qvebec  exempt  from 
prospectus  requirements  an  issuer's  distribution  to 
shareholders  of  subscriptkm  rights  as  well  as  the 
securities  issued  upon  exercise  of  such  rights.  See 
Ontario  Securities  Act  ("OSA")  section  71(h); 
Quebec  Securities  Act  ("QSA")  section  52(1).  The 
exemption  may  not  be  invoked  with  respect  to 
major  financings  or  offerings  that  would  result  in  an 
increase  of  more  than  25  percent  in  the  number  of 
outstanding  securities  of  ttie  class  subject  to  the 
offering.  See  OSC  Policy  Statement  6.2  (Dec.  24, 
1982)  (as  amended),  repripledin  3  Cdn.  Sec.  L.  Rep. 
(CCH)  1 471-802:  QSA  R«  section  702.  Any  issuer 
relying  upon  the  exemptian  must  provide  the 
appropriate  securities  ooemiisaion  with  written 
notice  of  the  propoeed  oAsring  and  substantial 
information  concerning  the  issuer,  which  materiala 
may  be  diaaeminated  to  rfiareholders  in  the  form  of 
a  rights  circular  within  10  days  of  such  submission, 
thereby  instituting  the  offcring,  if  the  commission 
raises  no  written  objectioi.  See  id.;  QSA  section  S3; 
Uniform  Policy  No.  2-06  (April  1971)  (as  amended], 
reprinted  in  3  Cdn.  Sec.  L.  Rep.  (CCH)  Tl  470-205, 
471-802;  1  V.  Alboini.  "Securities  Law  and  Practice", 
section  18.9.1,  at  38  (1984  ed.  and  1988  Supp.) 
("Alboini").  Once  the  offering  documents  are  filed, 
any  amendment  thereto  is  subject  to  review  and 
comment  by  the  commission.  Discussion  with  OSC 
staff. 

**  In  Canada,  auch  diskibutions  indiide  Initial 
and  repeat  public  ofierinfa,  certain  private 
offerings,  exchange  ofieit  and  sacoadary  trades  that 
materially  affect  oootrol  ei  the  issuer.  See  OSA 
sections  l(l)(ll),  71(4H7):  QSA  section  B. 


Canada  must  be  registeted  throug}i  the 
filing  of  a  prospectus  with  &e 
appropriate  securities  commission.**  An 
identical  prospectus,  which  meets  the 
most  stringent  provincial  disclosure 
requirements,  must  be  fOed  with  tfie 
securities  commissions  of  any  province 
in  which  securities  will  be  distributed.** 
Virtually  all  distributions  by  major 
issuers  are  regulated  by  the  OSC  and 
CVMQ,  given  that  most  securities 
offerings  include  residents  of  Ontario 
and  Quebec. 

As  in  the  United  States,  a  waiting 
period  triggered  by  the  filing  of 
registration  documents  precedes  the 
effective  date  of  the  offering,  or  the  date 
on  which  the  securities  may  be  soid.*^ 
During  this  period,  such  documents  are 
reviewed  by  every  provincial 
commission  with  jurisdktion  over  the 
offering.  Pursuant  to  a  system  of 
coordinated  review  in  wliich  all 
provincial  securities  administrators 
participate,  a  Canadian  issuer  planning 
to  offer  and  sell  securities  in  several 
provinces  may  designate  one  province, 
typically  Ontario  or  Quebec,  as  its 
principal  jurisdiction  for  review 
purposes.**  Substantive  review  and 
comments  of  all  interested 
administrators  concerning  identical 
preliminary  prospectuses  filed  in  their 
jurisdictions  *'  are  gathered  and  issued 


**  See  OSA  section  52;  QSA  section  11;  compare 
section  5  of  the  Securities  Act  (IS  U.S.C.  77te]). 

**  Provincial  law,  rather  th«n  the  CBCA 
applicable  to  all  companies  incorporated 
thereunder,  governs  the  regulation  of  securities 
offerings  in  Canada.  See  2  "Doing  Business",  supra 
n.S5,  section  21.01(1];  2  Laskin,  supra  n.57,  at  712-14. 

**  Securities  may  be  offered,  but  not  sold,  during 
this  period.  Compare  OSA  saoUon  IM  and  QSA 
sections  19. 21  with  section  5(c)  of  the  Securities 
Act  Only  tiie  following  limited  items  of  information 
may  be  disseminated  after  filing  of  the  prospectus  to 
solicit  interest  in  the  prospectKe  offering:  (a) 
Identiflcation  of  ^  security  ts  be  (rffered;  (b) 
offering  price:  (c)  neme  and  address  of  persons  from 
whom  purchases  may  be  made,  or  the  managing 
underwriters;  and  (d)  soHcilations  of  expression  of 
interest  horn  potential  buyers.  Compare  OSA 
sections  52(1).  64(2)  and  OSC  Notice  No.  M  (May  15, 
19B7]  (as  amended],  reprinted  in  3  Cdn.  Sec.  L  Rep. 
(CCH)  1 473-048  with  sections  2(10],  5  and  10  of  the 
Securities  Act  (77  U.S.C.  77b(n),  77e  and  77j]  and 
Rules  134  and  135  (17  OK  23ai34  and  230.135).  See 
QSA  sections  21,  22, 99-100;  Ikiiform  Act  Policy  No. 
2-13  (May  30. 1980).  reprinted  in  3  Cdn.  Sec.  L  Rep. 
1  470-213;  Weinstein,  supra  ni&,  at  178-79. 

••  National  Policy  No.  1,  supra  n.5S.  See  2  "Doing 
Business",  supra  n.S5,  section  21  J]2(4];  M.  Coimelly. 
"Multinational  Securities  Offvfaigs:  A  Canadian 
Perspective",  50  Law  ft  Cont  frobs.  2S1. 258  (1967) 
("Connelly").  In  general,  the  itsuer  deals  exclusively 
with  die  principal  jurisdictian  during  the  comment 
process,  ff  a  dispute  between  die  isaaer  and  a 
secondary  jurisdiction  cammt  be  resolved  throogh 
this  process,  the  issuer  most  seek  peimiasioB  from 
the  principal  jurisdiction  to  eilgage  in  direct   . 
discussions  «vith  that  secondary  jurisdictton. 
Connelly,  supra,  at  258. 

**  As  in  the  United  States  (tection  10  of  the 
Securities  Act  (15  U.S.C  T7f\  and  Rule  430  of 
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by  the  principal  jtirisdiction.'^o  Securities 
commission  staff  of  that  jurisdiction 
generally  advise  the  issuer  orally  and 
through  comment  letters  of  material 
deficiencies  in  the  offering  materials, 
and  permit  the  issuer  to  provide 
additional  information  and  make 
corrective  tlisclosure.''*  By  contrast  with 
the  Commission's  review,  which  focuses 
exclusively  on  the  adequacy  of 
disclosure,  a  Canadian  provincial 
commission  also  evaluates  the  merits  of 
the  transaction.  Approval  of  the  offering 
may  be  withheld  in  a  province  if,  in  the 
opinion  of  the  securities  regulator  in  that 
jurisdiction,  the  offering  will  not  be 
conducted  with  integrity  or  in  the  public 
interest.'* 

Once  the  securities  are  quaUfied  for 
sale,  an  offering  may  commence.'" 
Prospectuses  must  accompany  or 
precede  all  written  confirmations  of  sale 
throughout  the  offering  period.'*  The 


Regulation  C  (17  CFR  230.430)],  a  preliminary 
prospectus  filed  in  Canada  must  comply 
substantially  with  the  requirements  of  applicable 
statiites  and  rules  prescribing  the  form  and  content 
of  a  prospectus.  OSA  section  53:  QSA  section  20 
and  Reg.  sections  15-18.  At  a  minimum,  the 
prospectus  must  contain  the  financial  statements  of 
the  issuer  (Schedule  A,  Items  25-27  (15  U.S.C  77aa): 
Items  11  and  IB  of  Forms  S-1  and  S-2,  and  Item  12 
of  Form  S-3:  Regulation  S-X  (17  CFR  210.1-01  et 
seq.y,  OSA  Reg.  sections  41(1HS],  42:  QSA  Reg. 
section  13],  and  the  "red  herring"  statement 
identifying  the  document  as  a  preliminary 
prospectus  subject  to  completion  by  amendment 
and  stating  that  securities  may  not  be  sold  or  offers 
{o  buy  accepted  prior  to  the  effective  date  in  the 
United  States  (sections  5(b]  and  10(b)  of  the 
Securities  Act  and  Rule  430  thereunder],  Item 
501(c)(8)  of  Regulation  S-K  (17  CFR  229.501(c)(8))), 
and  in  Canada,  of  the  issuance  by  the  appropriate 
provincial  commission  of  a  receipt  for  the  filial 
prospectus  [see  OSA  Reg.  sections  37-39;  QSA  Reg. 
section  74;  National  PoUcy  No.  32  (Oct.  21, 1981)  (as 
amended],  reprinted  in  3  Cdn.  Sec  L.  Rep.  (CCH)  1 
470-032). 

10  See  1  Alboini,  supra  n.83,  section  14.4.4. 

*>  Compare  id.  at  section  14.4.3  with  2  A.  Sommer, 
"Securities  Law  Techniques '  sections  22.05, 22.06 
(1988)  ("Sommer"). 

1*  OSA  section  60;  QSA  section  15.8. 

^>  See  OSA  sections  52.  Bft  QSA  section  14. 

1*  Compare  OSA  section  70  and  QSA  section  29 
with  Sections  2(10)  and  5(b)  of  the  Securities  Act 
Both  Canada  and  the  United  States  require  delivery 
of  the  prospectus  throughout  the  offering  period. 
Compare  OSA  section  70  and  QSA  section  29  with 
section  5(b)  of  the  Securities  Act  Participating 
imderwriters  in  Canadian  offerings  must  deUver  the 
prospectus  during  the  entire  offering  period  (OSA 
section  70),  whereas  in  the  United  States 
participating  underwriters,  members  of  the  selling 
group  and  all  dealers,  whether  or  not  participatiing, 
must  do  so  (a)  in  the  case  of  an  unregistered 
offering,  prior  to  the  expiration  of  40  days  after  the 
first  bona  fide  offer  to  the  public,  (b)  in  the  case  of  a 
registered  pubhc  offering,  40  days  (90  days  for 
initial  public  offerings)  after  the  later  of  the  first 
bona  fide  offer  to  the  public  or  the  effectiveness  of 
the  registration  statement  or  (c)  in  any  event  in  any 
sale  of  an  unsold  allotment  of  securities  received  as 
a  participant  in  the  distribution.  See  Section  4(3]  of 
the  Securities  Act  (15  U.S.C  77d(3)].  The 
Commission  in  Rule  174  (17  CFR  230174)  has 
modified  these  requirements  in  coimection  with 
registered  offerings  by  reporting  companies,  shelf 


final  prospectus  must  provide  full,  true 
and  plain  disclosure  of  all  material  facts 
pertaining  to  the  securities  to  be  offered 
as  prescribed  by  line-item  requirements, 
comply  with  all  other  provisions  of  the 
relevant  statutes  and  rules,  and  contain 
the  issuer's  audited  financial  statements 
and  other  prescribed  materials.'* 

As  in  the  United  States,  a  final 
prospectus  in  Canada  must  describe  the 
issuer's  capital  structure  as  well  as  its 
property  and  business,  including 
development  of  business,  acquisitions 
and  operating  results;  discuss  officer 
and  director  compensation, 
indebtedness  to  the  issuer  and  interests 
in  material  transactions;  describe  the 
security  to  be  offered;  outline  use  of 
proceeds  and  the  underwriters' 
obligations,  plan  of  distribution,  and 
distribution  spread;  and  identify 
material  risks  and  risk  factors.'*  Along 
with  five  years'  financial  statements, 
documents  to  be  filed  with  the  final 
prospectus  include  the  auditor's  report; 
any  expert's  report  or  appraisal  relied 
upon  in  preparing  the  prospectus;  a 
certified  copy  of  a  resolution  of  the 
board  of  directors  approving  the 
prospectus  and  financial  statements  and 
authorizing  the  execution  of  the 
prospectus  by  the  chief  executive  and 
financial  officers  and  any  two  other 
directors;  and  a  resolution  or  other 
evidence  of  review  by  the  board's  audit 
committee  of  the  issuer's  financial 
statements," 

Canadian  underwriting  and  marketing 
procedures  do  not  differ  significantly 
from  those  used  in  the  United  States. 
Under  Canadian  law,  however, 
investors  have  a  statutory  right  to 
withdraw  from  ptirchases  of  distribution 
securities  if  they  so  notify  in  writing  the 
dealer  from  whom  they  purchased  not 
later  than  midnight  on  the  second 
business  day  after  receipt  of  the  latest 


offerings,  and  registered  offerings  by  non-reporting 
compaities  which,  as  of  the  effective  date,  are  listed 
on  a  national  securities  exchange  or  authorized  for 
inclusion  in  NASDAQ.  See  also  Rule  15c2-8(d)  (17 
CFR  240.15c2-B(d)]. 

1*  Compare  OSA  section  55  and  Reg.  sections  28- 
32,  34-37, 41-50  59-65,  and  Form  12  and  QSA 
section  13  and  Reg.  sections  17,  2^-31  and  Schedule 
I  with  Schedule  A,  Items  25  and  28  and  Forms  S-l. 
S-2,  and  S-3. 

1*  Compare  OSA  Form  12  and  QSA  Schedule  I 
with  Schedule  A.  Items  501-512  of  Regulation  S-K 
(17  CFR  229.501-229.512)  and  Forms  S-l,  S-2  and  S- 
3. 

'"  Compare  OSA  Reg.  sections  SZ  53(3).  Uniform 
Act  Policy  2-03  (April  1971),  reprinted  in  3  Cdn.  Sec. 
L  Rep.  (CCH)  1 470-203  and  QSA  Reg.  sections  32. 
84-87  witii  Schedule  A.  Items  25-27.  Rule  2-02  of 
Regulation  S-X  (17  CFR  210.2-02).  Items  509  and 
801(S]-(8).  (24)  of  Regulation  S-K  (17  CFR  229.509, 
801(S)-(8),  (24)).  and  Items  11(e)  and  18  of  Forma  S-l 
and  S-2  and  Item  12  of  Form  S-3.  On  the  subject  of 
comparability  of  U.S.  and  Canadian  prospectus 
requirements,  see  generally  Coimelly.  supra  nM,  at 
283. 


prospectus.'*  Also,  pursuant  to  the 
system  for  filing  short-form 
prospectuses,  Imown  as  the  "Prooqjt 
Offering  Qualification"  system, 
Canadian  tmderwriters  c«m  solicit  non* 
binding  expressions  of  interest  prior  to 
the  filing  of  any  preliminary  short-form 
prospectus  so  long  as  they  commit  to  file 
a  prospectus  withLa  48  hours  of  signing 
an  tmderwriting  agreement" 

Canadian  law  imposes  liability  on 
registrants  for  use  of  a  prospectus 
containing  misstatements  or  omissions 
of  material  fact**  Accordingly,  the 
prospectus  must  be  updated  throughout 
the  distribution  as  material  events  or 
changes  arise  or  as  information 
originally  beUeved  con  '>ct  is  discovered 
to  be  inadequate,**  If  an  event  leading 
to  the  filing  of  an  amendment  concerns 
the  issuance  of  additional  securities  or 
affects  the  value  or  market  price  of  the 
securities  being  distributed,  any 
provincial  commission  with  jmisdiction 
over  the  offering  must  review  and 
approve  the  amendment*'  Although  not 
required  by  statute  or  rule,  amendments 
relating  to  any  other  matter  likewise  are 
reviewed  by  commission  staff,'* 


^*  See  OSA  section  70(2);  QSA  sections  29-32. 
The  staff  understands  that  this  withdrawal  right  is 
used  rarely. 

'•  See  OSC  Policy  Statement  No.  5.6  (Dec.  24, 
1982]  (as  amended),  reprinted  in  3  Cdn.  Sec.  L  Rep. 
(CCH)  1 471-508. 

*"  Compare  OSA  section  128  aiKf  OSA  sections 
217-218  %vith  sections  11. 12(2)  and  17(a)  of  the 
Securities  Act  (15  U.S.C  77k.77A2).  77q(a)),  and 
Section  10(b)  of  the  Exchange  Act 

"  See  OSA  section  56(1);  QSA  section  25.  A  duty 
to  update  the  prospectus  frequentiy  arises  under 
U.S.  securities  law  in  the  context  of  a  continuous  or 
delayed  offering  (see  Rules  415  and  424(c)  of 
Regulation  C  (17  CFR  230.415,  230.424(c)))  and.  in 
Canada,  where  the  disbibution  has  extended 
beyond  the  six  weeks  typical  of  a  firm-commitment 
underwriting,  or  the  minimum  00-day  period  of  a 
best-efforu  underwriting.  See  OSA  Reg.  sections 
Z7(l)(5].  [7];  QSA  Reg.  sections  22(1),  (3).  Canadian 
law  prohibits,  absent  leave  from  a  securities 
commissioa  the  continuation  of  a  distribution 
beyond  12  months  from  the  later  of  the  date  of  the 
particular  commission's  issuance  of  a  receipt  for  the 
preliminary  prospectiis,  or  the  date  of  the  last 
prospectus  refiled  vrith  leave  of  the  commission 
upon  expiration  of  the  12-month  period.  See  OSA 
section  61(1):  QSA  section  33. 

**  See  OSA  section  58:  QSA  section  25.  Compare 
Rule  413  of  Regulation  C  (17  CFR  230413)  (new 
registration  statement  must  be  filed  if  additional 
securities  issued).  Provided  its  financial  statements 
did  not  lapse  prior  to  the  issuance  of  a  receipt  for 
the  final  prospectus,  s  Canadian  regisb^nt  need  not 
amend  the  prospectus  to  update  the  financial 
statements  within  the  maximum  12-month  offering 
period  unless  s  material  event  affecting  the 
accuracy  of  (he  information  in  such  financial 
statements  has  occurred.  Discussions  with  OSC 
staff:  see  OSA  section  56.  Compara  aection  10(a)(3) 
of  Uie  Securities  Act  Rule  3-12  of  Regulation  S-X 
(17  CFR  2103-12). 

■■  Discussions  with  OSC  and  CVMQ  sUS. 
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Ontario  and  Quebec  have  adopted  a 
system  for  filing  a  short-form  prospectus 
for  eligible  senior  reporting  issuers 
similar  to  the  Commission's  Forms  S-3 
and  F-3,  which  is  known  as  the  Prompt 
Offering  Qualification  system.^*  As  with 
Forms  F-3  or  S-3,  this  short  form 
prospectus  contains  virtually  all 
information  cal'sd  for  in  a  long-form 
prospectus,  in  part  by  incorporating  by 
reference  other  filings  (ir.duding  futiire 
filings),  such  as  the  Annual  Information 
Form  that  must  be  filed  annually  with 
the  proper  securities  eoramission.  To 
qualify  to  use  a  short  form  prospectus  in 
a  province,  a  reporting;  company  must 
have  filed  periodic  reports  wiC;  that 
commission  for  a  fixed  period,*'  and 
must  incorporate  such  reports  by 
reference  in  this  prospectus.*' 
Moreover,  the  issuer  may  not  be  in 
default  of  financial  obligations  or 
violation  of  applicable  securities 
statutes  and  rules  at  the  time  the 
preliminary  short-form  prospectus  is 
filed.'*  and  must  have  securities  listed 
on  ■  stock  exdiange  and  held  by 
nonaffiliated  shareholders  of  an 
aggregate  market  value  of  (CN)  $75 
million.' • 

Quebec  has  adopted  a  procedure 
permitting  the  use  of  a  simplified 
prospectus,  referred  to  as  a  "shelT' 
prospectus,  that  is  subject  to 
abbreviated  CVMQ  review  and  thus, 
like  the  Commission's  Rule  415." 


■«  See  OSA  Mctioo  62:  OSC  Policy  Statement  No. 
6.B,  tupra  n-TS;  QSA  •■ctiona  lS-18. 

**  OSC  Policy  SUtement  No.  5.6.  $upra  nJ79  (36 
calendar  numtlia):  QSA  aection  IB  (1  year):  compare 
Form  S-3.  General  Inatruction  LAJ  (36  calendar 
montha  in  United  SUtea). 

**  Theae  raporta  inclode  Annual  Infonnation 
Forma  (which  are  filed  by  Prompt  OfTering 
Proapectua  regiatranta  only),  or,  in  aome 
juriadictiona,  SEC  Forma  10-K  or  20-F  that  have 
been  accepted  by  the  Commiation  for  filing,  regular 
prosp«ctuaea  approved  by  a  provincial  commiaaion 
within  the  pteoitding  12  nontha,  takeover  bid 
drculara,  and  any  other  eqvivalent  documenta  that 
contain  infonnation  required  by  the  POP  policy. 
OSC  Policy  SUtement  No.  5.6,  supra  n.79;  QSA 
•ection  60.1.  Other  documenta  that  muat  be 
inooiporatad  by  reference  in  a  ahoit  form 
proapectua  are  material  change  reporta  (Canada*! 
counterpart  to  Fonn  B-K  (17  CFR  240.306)),  interim 
financial  atatementa,  financial  atatementa  far  the 
iaauer'a  laat  completed  financial  year,  and 
information  drculara  (proxy  materiala)  filed  ainoe 
the  commencenent  of  the  iiaaer'i  financial  year  in 
which  ita  lateat  annual  information  report  waa  filed. 
See  id.;  1  Alboini.  $upra  aJB3,  aection  14.12.2. 

■'  Cooipan  General  fautructian  LAJ  to  Form  F-3; 
CenenI  inatruction  LA.4  to  Form  &-3. 

••  OSC  Policy  SUtement  No.  5A  aopni  n.  7B:  QSA 
aectlan  50-60:  CVMQ  Policy  Na  Q-l  (April  S,  1S83) 
(aa  amended),  reprinted  in  4  Cdn.  Sec.  L  Rep.  (CCH) 
1570-001. 

••  17  CFR  23a415  (use  Umiled  to  ieauert  eligible 
to  uae  Pome  S-3  pod  F-3). 


"allows  the  frequent  issuer  (of 
securities)  easier  and  quicker  access  to 
the  market"  over  the  maximum  one-year 
period  of  distribution.""  Reporting 
issuers  with  permanent  information 
records  that  fulfill  certain  conditions  are 
eligible  to  use  this  prospectus."  As  with 
a  short-form  prospectus  imder  the 
Prompt  Offering  Q'lalification  system, 
the  shelf  prospectus  is  accompanied  by 
an  annual  information  form, 
incorporates  by  reference  ell  mandatory 
periodic  reports,  and  discloses  a  limited 
amount  of  information  relating  to  the 
issuer  and  the  securities  to  be  offered.^* 
Shortly  before  the  issuer  is  prepared  to 
commence  an  offering  pursuant  to  a 
shelf  prospectus,  a  supplement  thereto 
must  be  filed  with  the  CVMQ  that,  with 
the  prospectus,  constitutes  the  final 
prospectus.*'  If  an  issuer  using  a  shelf 
prospectus  does  not  make  a  distribution 
of  securities  at  least  once  a  year,  a  new 
shelf  prospectus  must  be  filed  at  the 
same  time  the  required  annual 
information  form  is  updated.** 

Every  issuer  that  registers  an  offering 
of  seciuities  in  Canada  becomes  subject 
to  periodic  disclostue  requirements.*' 


*'  Weinstein,  supra  n.S&  at  ITS.  See  QSA  sectiona 
24.1-24.Z  aectiont  62.1-62^0;  National  Policy 
Statement  No.  1,  supra  n.56;  CVMQ  Policy 
SUtement  No.  Q-l,  supra  D.88.  Compare  2  Sommer, 
supra  n.Tl,  at  {  23.01. 

■  ■  QSA  Reg.  aection  62.1.  These  conditions  vary 
according  to  the  type  of  security  to  be  issued:  (a) 
When  common  shares  are  issued,  a  three-year 
disclosure  requirement  must  have  been  met.  and  the 
total  value  of  all  outstandkig  common  shares  met, 
and  the  toul  value  of  all  outoUnding  common 
shares  must  exceed  (CN)  $150  million  (QSA  Reg, 
section  lea  CVMQ  Policy  Statement  No.  Q-l,  supra 
n.86):  and  (b)  where  debt  er  nonconvertible 
preferred  securities  are  isaued:  (i)  The  issuer  must 
have  a  three-year  reporting  history  and  all  such 
outaUnding  securities  issoed  and  to  be  issued  must 
be  rated  by  a  recognized  evaluation  agency  (QSA 
Reg.  section  IBl);  or  (ii)  the  securities  to  be  issued 
are  "provisionally  classified"  by  such  an  agency 
(QSA  Reg.  section  162). 

**  See  QSA  Reg.  sectioa  62.3. 

*'  QSA  section  24.1.  The  supplement  must  present 
any  information  omitted  m  the  prospectus  and 
update  a  required  stalemant  listing  docnimenta 
incorporated  by  reference.  QSA  Reg.  sections  62A 
59.1.  Compare  Rule  415  (after  registration  of 
amounU  to  be  issued,  the  registrant  must  update  the 
registration  SUtement  through  an  effective  post- 
effective  amendment  on  specified  evenU  (see  Item 
512  of  Regulation  S-K),  or  through  a  supplement  to 
the  prospectus,  to  be  filed  with  the  Commission  and 
diaaeminated  with  the  core  prospectus  to  investors 
during  periods  securities  are  offered  and  sold). 

**  QSA  Reg.  sections  62.8;  Weinstein,  supra  n.55, 
atl7& 

**  See  CBCA  section  18D;  OSA  section  1(1)38: 
QSA  section  68;  1  AiboinL  sapro  nBX  section  17X)0. 
Once  an  iasuer  becomes  aubject  to  Canadian 
continuous  reporting  reqtirements  by  virtue  of  the 
filing  of  a  registration  statement  it  continues  to  be 
bound  by  such  requiremente  absent  the 
commiaaion's  grant  of  an  application  to  cease  public 
filings.  See,  e^g.,  OSA  section  62  (application  for 
order  relieving  reporting  issuer  with  fewer  than  IS 
shareholders  in  Ontario  of  obligation  to  report). 


Registrants  must  file  audited  annual*" 
and  unaudited  quarterly  financial 
statements*^  and  reports  of  any 
material  change  or  Other  events,**  and 
are  subject  to  proxy  solicitation 
requirements.**  Registrants  under  the 
Prompt  Offering  Qualification  system 
must  file  Annual  Information  Forms 
similar  to  aimual  reports  on  Form  10-K 
filed  v/ith  the  Commission. '°° 

C.  Accountirg;  Auditing 

Canada's  public  accountants 
(primarily  decignated  as  chartered 
accountants)  are  licenped  to  practice  by 
provincial  statute.  Authoritative 
eccounting  and  auditing  standards, 
which  are  uniform  across  Canada,  are 
developed  by  a  national  body,  the 
Canadian  Institute  of  Chartered 
Accountants  ("CICA").  Separate 
provincial  institutes  establish  rules 
pertaining  to  professional  conduct  and 
ethics. 

Although  promulgated  auditing 
standards  in  Canada  differ  from  U.S. 
standards  in  some  respects,  generally 
accepted  practice  in  Caaada  routinely 
encompasses  all  significant  auditing 
procedures  required  by  U.S.  standards. 
Further,  CICA  periodically  evaluates 
new  auditing  standards  adopted  by  the 
American  Institute  of  Certified  Public 
Accountants  ("AICPA"),  CICA's  U.S. 
counterpart,  to  determine  whether 
similar  guidelines  may  be  appropriate 
for  Canadian  auditors. 

CICA  reporting  standards  comply 
with  the  reporting  requirements 
specified  by  Article  2  of  Regulation  S- 
X.»°»  but  differ  fi-om  the  AlCPA's 
reporting  standards.  While  AICPA 
standards  require  U.S.  auditors  to 
include  an  explanatory  paragraph  in 
their  report  if  substantial  doubts  exist 
about  an  entity's  continued  existence  or 


•*  See  CBCA  sections  155,  ISO;  OSA  section  77; 
QSA  section  75.  Compare  Font  10-K  and  Form  20-F 
(annual  reports  including  financial  statements). 

•'  See  CBCA  section  160(4);  OSA  section  78;  QSA 
section  75.  Compare  Form  10-Q  (17  CFR  240.308a). 

»•  See  OSA  section  74;  QSA  section  73.  Material 
changes  mandating  the  filing  in  Canada  of  a 
material  change  report  are  defined  as  any  "change 
in  the  business,  operations  or  capital  of  the  issuer 
that  would  reasonably  be  expected  to  have  a 
significant  effect  on  the  market  price  or  value  of  any 
securities  of  the  issuer  and  includes  a  decision  to 
implement  such  a  change  made  by  the  board  of 
directors  of  the  issuer  or  by  senior  management  of 
the  issuer  who  believe  that  confirmation  of  the 
decision  by  the  board  of  directors  is  probable." 
OSA  section  1(1)(21).  Accord  QSA  section  73, 
Compare  Form  8-K. 

*'  See  CBCA  sections  147-1S4  and  Reg.  sections 
32-4%  OSA  sections  83-67;  QSA  section  73. 
Compare  Regulations  14A-14C  (17  CFR  240.14a-l  to 
24O.14C-101). 

■oo  See  OSC  Policy  Statement  No.  5.6.  supra  n.79; 
CVMQ  Policy  Statement  No.  Q-l.  supra  n.86. 

»•'  17  CFR  210.2-01  through 210.2-05. 
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there  are  other  material  uncertainties, 
the  Canadian  auditor  is  prohibited  from 
including  such  a  reference  in  the  audit 
report  if  the  matter  is  disclosed 
adequately  in  a  note  to  the  financial 
statements.  However,  CICA  has 
published  a  guideline  intended  to  apply 
where  the  report  is  to  be  included  in  a 
filing  with  the  Commission.  Ihe 
guideline  indicates  that  the  auditor 
should  add  comments  for  U.S.  readers 
explaining  the  conflict  in  reporting 
standards  and  providing  a  cross- 
reference  to  the  relevant  uncertainty  or 
other  consideration  disclosed  in  the 
financial  statements.  Compliance  with 
this  guidance  would  be  required 
specifically  in  filings  made  pursuant  to 
the  multijiuisdictional  system. 

Canadian  GAAP  ate  similar  to  their 
U.S.  cotmterparts,  although  there  are 
differences  in  measurement  and 
disclostire.  Some  of  the  most  significant 
differences  include  the  methods  of 
accoimting  for  business  combinations 
(Canadian  GAAP  require  the  purchase 
method  of  accounting  in  most  situations 
that  call  for  the  poolhig-of-interests 
method  in  tiie  United  States};^"* 
development  costs  [U.S.  GAAP  requires 
expensing  of  certain  costs  that  may  be 
capitalized  under  Canadian  GAAP);^"' 
foreign  currency  gains  and  losses  (U.S. 
GAAP  require  current  recognition  in 
some  cases  where  Canadian  GAAP 
permits  deferral  and  amortization);  *°* 
pension  accounting  (differences  in 
measurement  methodology):*"' 
employee  stock  compensation  plans  (an 
expense  must  be  recognized  in  some 
circiunstances  under  U.S.  GAAP);*°' 
income  taxes  (Canadian  GAAP  more 
closely  follow  the  method  that  was 
acceptable  in  the  U.S.  prior  to  the  recent 
adoption  of  the  new  balance-sheet 
approach,  and  measures  deferred  taxes 
based  on  rates  existing  when  timing 
differences  originate  rather  than  at 
current  tax  rate8);*°^  earnings  per  share 
(Canadian  GAAP  do  not  consider  the 
effect  of  common  stock  equivalents);  *°' 
extraordinary  items  (more  restrictively 
defined  under  U.S.  GAAP);'"'  and 


■0*  5ee  Canadian  Institute  of  Charted 
AccountanU  Handbook  ("CICA")  section  1580. 
Compare  SUtement  of  Financial  Accounting 
Standaids  ("SFAS-J  Na  16. 

■<»  See  aCA  section  34Sa  Compare  SFAS  No.  2. 

>•*  See  OCA  section  lasa  Compare  SFAS  Na  52. 

>••  Ae  OCA  aectitm  34ea  ComiMre  SFAS  Na  S7. 

>••  See  Aceoonting  Mndples  Board  Opinion 
{"fiSV)  Na  25. 

>07  See  aCA  sections  347a  3«71.  Compare  SFAS 
No.  96,  which  superceded  APB  No.  11. 

10*  5ie0  C3CA  section  SSOU  Compare  APB  No.  15. 

>o*  See  OCA  Nctfan  3460.  Comi»re  APB  Na  3a 


consolidation  (Canadian  GAAP  do  not 
require  consolidation  of 
nonhomogeneous  subsidiaries).*"  Also, 
differences  may  be  significant  with 
respect  to  particular  industries,  such  as 
the  specialized  accounting  practices  of 
insurance  companies.  *  *  *  Additionally, 
U.S.  standards  typically  include  more 
implementation  guidance,  and  address 
some  areas  that  have  not  been 
considered  formally  by  Canadian 
standards. 

As  is  true  of  die  AlCPA's 
independence  rules,  the  ndes  on  ethics 
and  independence  adopted  by  the 
provincial  institutes  differ  from  the 
Commission's  rules  on  auditor 
independence.  The  Commission's  rules 
more  extensively  address  such  areas  as 
non-audit  services  and  financial 
interests  associated  with  the  client*  ^^ 
Canadian  regulatory  bodies  have  not 
developed  independence  ndes  similar  to 
those  of  the  Commission. 

D.  Exchange  and  Tender  Offer 
Regulation 

In  contrast  with  offers  and  sales  of 
securities  to  the  public  (which  are 
regulated  principally  at  the  provincial 
level),  the  acquisition  of  shares  in 
Canadian  companies  through  a  takeover 
bid  or  exchange  offer  is  regulated  at 
both  the  federal  and  the  provincial 
levels.  A  bidder  mtist  comply  with  the 
securities  acts  of  each  province  in  which 
one  or  more  target  shareholders 
resides  *  *'  and  with  the  federal  *  **  or 
provincial  coiporate  statute  tmder  which 
the  target  company  is  incorporated.  As 
is  true  of  the  registration  process, 
Ontario  and  Quebec  laws  apply  to  most 
takeovers  and  exchange  offers 
conducted  in  Canada  due  to  the 
-  concentration  of  shareholdings  in  these 
provinces. 

A  takeover  bid  is  defined  by 
provincial  securities  laws  as  a 
nonexempt  offer  **'  to  acquire  shares 


"'See  OCA  aection  1600.  Compare  SFAS  No.  94. 

>"  See  aCA  section  42ia  Compare  SFAS  No.  60 
and  SFAS  No.  97. 

'  ■  *  5^  Rule  2-01  of  Regulation  S-X  (17  CFR 
210.2-01):  Hnancial  Reporting  Codification  Sections 
601-602. 

>  '*  See.  e,g„  OSA  aection  88;  QSA  section  113. 
"«  See  CBCA  aectiaat  3, 194. 

>  >>  Canadian  law  exempU  certain  transactioiu 
from  rutea  requiring  formal  takeover  bids  upon 
reaching  the  preaccibad  acquisition  threshold 
Purchases  of  ten  percent  or  more  (CBCA)  or  20 
percent  or  more  (pravincial  law)  of  a  company's 
equity  securitiea  will  be  exempt  if  such  purchases 
are  exaoiited  through  the  facilities  of  and  in 
compHMine  with  Ate  nilea  of  a  slock  exchange 
(CBCA  awtioo  194  and  R«g.  awtion  58(b):  OSA 
aadion  B2(l)(a):  QSA  aectioa  119).  Aoquiaitioaa  alao 
are  exempt  if  tfaey  (a)  do  not  axcaed  five  percent  of 
the  oiilataAding  sharea  of  li>e  apacific  class  and  the 
considentioa  is  leas  than  or  equal  to  the  market 
price  at  the  data  of  porchase  (OSA  taction  S2(lHb): 


that,  if  combined  with  shares  already 
beneficially  owned  or  oootrolled, 
directly  or  indirectly,  QD  the  date  (rf  the 
bid  by  the  bidder  or  iti  afBliatt,  or  by 
any  co-bidder  or  person  acting  in 
concert  with  the  bidder,  aqoal  or  exceed 
in  the  aggregate  20  percent  of  the 
outstanding  voting  or  equity  aecurities  of 
a  class  of  a  target  issuer.*  *•  Acquisition 
of  ten  percent  or  more  of  the  outstanding 
voting  shares  of  a  federally  incorporated 
company  wrili  trigger  the  application  of 
federal  takeovw  law,  as  set  forth  in  the 
CBCA**' 

Canada's  federal  and  provincial 
takeover  laws  impose  on  third-party 
bidders  and  target  management  detailed 
disclostire  requirements  that  closely 
resemble  those  prescribed  by  the 
Williams  Act  Once  the  bidder  exceeds 
the  ten  or  20  percent  threshold  for 
companies  incorporated  imder  the 
CBCA  or  provincial  law.  respectively,  it 
must  file  with  the  appropriate  authority 
a  copy  of  the  bid  itself  and  a  takeover 
bid  circular,  similar  in  all  material 
respects  to  a  Schedule  14D-1  under  the 
Exchange  Act  filed  with  the 
Commission.**'  and  deliver  that 


QSA  aectioa  12S;  2  Alboini.  evpra  nj63,  aectioa 
19.6.5);  (b)  are  rrmsiimmated  by  private  agreement 
at  not  more  than  a  IS  percent  preoiium  over  market 
price  with  five  or  fewer  pertona  or  oompanies  (OSA 
section  92(lKc)  and  Reg.  aection  iter,  QSA  section 
123;  see  CBCA  tectlaa  194  (ofhra  to  pvrchaae  made 
to  fewer  than  IS  shareholden  by  way  of  aeparate 
agreements]);  or  (c)  involve  the  secnritiaa  of  a 
privately  held  company  (OSA  aectian  S2(l)(d)). 

>  X  OSA  sections  68-90;  QSA  sections  im  111. 
Under  provincial  definitiaaa.  an  offer  to  acquire 
voting  or  equity  aharea  will  not  conatihiU  a 
takeover  bid  unless  made  to  at  leaat  one 
shareholder  either  situated,  or  whoae  laat  addresa 
on  the  taiget's  books  is,  in  the  particular  province. 
See  OSA  section  sat  QSA  aectian  lU. 

'"  CBCA  taction  194.  By  contrast  with  Canadian 
law,  the  WilUama  Act  does  not  define  the  term 
"tender  offer,"  thua  leaving  that  taak  to  the  courts. 
See.  e^.  Field  v.  Thjmp.  850  F  Jd  938, 943  (2d  Or. 
1968).  cert  denied,  57  U.SJ.W.  3533  (1988). 

>>•  Canadian  lina-ilem  tvqidrHaantt  for  bidders, 
as  set  forth  in  federal  and  pwvlacial  regulatiaas 
and  forma,  an  tnbalaDtiaUy  timilar  to  their  VS. 
counterparta  aa  pwecribod  by  Commiaaiaa  ndea 
and  tchedules  andar  the  Williama  Act  A  r-a,..^i.» 
takeover  bid  areolar,  like  a  Schedule  14D-1,  muat 
tnclnde  (a)  the  terma,  conditioiia.  withdrawal  date, 
and  puipoae  of  Ibe  bid. »»  wall  aa  tlw  tima  and 
method  of  payment:  (b)  plana  for  poat-aoquiaitiaB 
dispositioa  of  target  aaaett  and  diange  of  diracton 
and/or  managwawil.  or  of  the  taiyet'a  organisation, 
affaire  or  capitalicalioa:  (c)  hoUingi  and  raoant 
trading  in  target  aecoritiea  by  ike  bidder  and  any  of 
its  directors,  aanior  offioara  and  principal 
shareholdera:  and  (d)  ayoanealt  or  arraogementa 
either  regarding  target  aacuciliaa  («#.  iodi-vp 
agreementa).  or  betweaa  the  bidder  and  target 
offioert  and  (bracton  (akg..  conpanaatiaa  for  poat- 
takeovar  loat  of  office).  Comput  CBCA  R^  aection 

59,  OSA  Fona  32  oarfQSA  Scfaad^  XI  with 
Schedule  14D-1.  in  the  caaa  of  exchange  oSan  in 
both  countries,  die  biddar  in  addition  moat  provide 
prospectus  diadoaure.  Poaipare  CBCA  Rag.  aection 

60,  OSA  aection  n(l)(k)  and  Form  32  4ia(y  QSA  Reg. 
aectioa  187  with  Fam  5-4  (17  CFR  23BJ5). 
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document  to  the  taiget  and  target 
shareholden."*  Within  10  days  of  the 
commencement  of  the  bid,  the  Canadian 
target's  board  of  directors  must  file  and 
disseminate  to  shareholders  a  board  of 
directors'  circular  that,  much  like  a 
Schedule  14D-4  under  the  Exchange  Act 
filed  with  the  Commission,  contains  the 
target's  response  to  the  offer  and  other 
disclosures.'*" 

If  the  bidders'  securities  are  offered  in 
whole  or  in  part  pursuant  to  an 
exchange  offer,  the  offering  materials 
also  must  satisfy  standards  applicable 
to  prospectus  disclosure.*"  "The 
requisite  prospectus  disclostures  are 
incorporated  directly  in  the  takeover  bid 
circular.'"  The  exchange  offer  is 
deemed  to  commence,  or  "go  effective," 
immediately  upon  dissemination  by  mail 
to  shareholders  of  the  circular  and  any 
accompanying  offering  materials,*** 
wUdi  generally  is  effected 
contemporaneously  with  the  filing  of 
offering  documents  with  the  appropriate 
commissions. 

All  cash  and  exchange  offer 
documents  are  reviewed  by  the  CVMQ 
after  such  documents  are  filed  and 
transmitted  to  shareholders.***  Neither 
the  OSC  nor  the  Department  has 
established  a  formal  system  for  review 
of  tender  offer  materials,  even  in  the 
case  of  an  exchange  offer  mandating 
prospectus  disclosures  in  the  bid 
circular.  In  response  to  complaints  fix)m 


>  >■  5ta  CBCA  MCtion  IBS;  OSA  tectioiu  87. 98 
•nd  Fofm  32:  QSA  MctiOD  128  and  Schedule  XL 

>*'  Compare  CSCA  Reg.  eecdon  6S,  OSA  Form  34 
anrfQSA  Schedule  Xn  with  Schedule  14D-8  (17  CFR 
24ai4d-l(n).  individual  diiccion  and  officen  also 
may  file  nicb  a  dicular.  See  OSA  Fonn  36;  QSA 
Schedule  xm. 

■*>  Sta  CBCA  Reg.  aectioD  SO:  OSA  wctlon 
n(lKk)  and  Fonn  32,  Item  IS;  QSA  Reg.  lection  187. 

>*■  2  Alboini,  eupra  &SS,  Mction  19.1S.  See  CBCA 
■ecUon  20O  and  Rag.  lectioas  58-00;  OSA  section 
71(1),  Rag.  section  31a  and  Fonn  32,  Item  IS;  QSA 
taction  50  and  Reg.  aection  187.  Quebec  may  require 
a  valuatiott  by  an  independent  appraiaer  of  either  or 
both  the  exchange  offeror  and  offeree,  which 
vahiatioa  mtvt  be  filed  with  the  CVMQ  and 
aummarind  in  the  bid  circular.  QSA  Rag.  aection 
183.  Ontario  and  Quebec  mandate  the  filing  of  a 
▼aluatloa  and  amnmary  diadoeure  thereof  in  the 
circular  where  any  tender  offer  will  be  followed  by 
a  going-piivale  transaction  whereby  the  Intereatt  of 
minority  sharaholdera  in  the  subject  company  will 
be  lennlnatad  without  their  oonaent  See  OSA  Reg. 
aection  183(1);  OSC  Policy  Statement  No.  SI  (Dec. 
at.  1882)  (aa  amended),  reprinted  in  3  Cdn.  Sec.  L 
Rep.  (CCH)  1 471-801;  Ontario  Buainesa  Corporation 
Act  ("(»CA"]  toctiaas  187-180;  QSA  Rag.  section 
183;  infra  n-lSS  and  accompanying  text. 

>■•  See  OSA  sections  88.  Mi  QSA  sections  113, 
US.  Qmpaie  Rule  14d-2,  which  providea  that  a 
lander  offer  subject  to  the  registration  provisions  of 
the  Sacoritiea  Act  generally  does  not  commence 
nntll  the  ragistratioa  statement  becomea  effective 
and  a  deflnittve  proapectus  ia  disseminated. 

***  Discussions  with  CVMQ  sUff.  Securities  and 
Kxriimnfm  Coouiiasion  Staff  member*  generally 
oooduct  pre  effective  review  of  registration 
ttalamenta  covering  exchange  offers  and  poat- 

Dt  review  of  all  tender  offer  ma  teriala. 


target  counsel  or  any  other  person, 
however,  the  OSC  will  tmdertake 
scrutiny  of  tender  offer  materials. '  '* 

Substantive  protections  analogous  to 
those  provided  in  the  United  States  by 
the  WilUams  Act  and  the  Commission's 
rules  thereunder  are  available  under  the 
CBCA  and  provincial  takeover  statutes. 
A  bid  must  be  made  to  all  holders  of  the 
same  class  of  target  shares  residing  in  a 
province  with  jurisdiction  over  the 
bid,*"  and  must  remain  open  for 
acceptance  by  such  holders  for  a 
minimum  period  (21  days)  that  may  be 
extended  (by  ten  days]  upon  any 
material  change  in  the  information 
contained  in  the  offering  materials  or 
any  variation  in  the  terms  of  the  bid,**'' 
If  more  target  shares  ars  deposited  than 
the  bidder  is  willing  to  piut;hase  under  a 
partial  bid,  the  bidder  must  accept  on  a 
pro  rata  basis  all  tenders  made 
throughout  the  offering  period.**'  Target 
shares  deposited  generally  may  be 
withdrawn  during  the  offering  period 
and  any  extension  ttiereof  and,  if  the 
shares  have  not  been  taken  up  and  paid 
for,  after  a  45-  or  eOKlay  period  (under 
the  provincial  statutes  and  the  CBCA, 
respectively)  from  tfie  date  of  the  bid.*** 


>**  Discussions  with  OBC  staff. 

■■■  Compare  OSA  tectton  94(1)  and  QSA  section 
145  with  Rule  14d-10(a). 

>*^  Compare  CBCA  section  197(b);  OSA  sections 
94(2).  97(5);  and  QSA  sections  147.3, 147.S  (21 
calendar-day  offering  petiod;  ten-day  extension 
after  delivery  to  shareholders  of  notice  of  material 
change  or  variation  in  teans  of  bid]  with  Rule  14e- 
1(a)  (17  CFR  240.14e-l(a))  (offering  period  of  20 
business  days):  Rule  14e->l(b)  (at  least  10  business 
days  must  remain  in  offering  period  if  material 
change  involves  an  increase  of  more  than  two 
percent  or  any  decrease  In  the  percentage  of  the 
class  of  securities  sought  or  an  increase  or  decrease 
in  either  the  consideration  being  offered  or  the 
dealers  soliciting  fee);  Ride  14e-l(d)  (17  CFR 
240.14e-l(d))  (bidder  mutt  give  notice  of  extension 
to  target  shareholders):  and  Exchange  Act  Release 
No.  23421  (July  17, 1986)  (Si  FR  25873)  (material 
change  requires  a  five-  to  ten-day  extension  of 
offering  period,  citing  Rule  I4d-^(c)  (17  CFR 
240.14d-4(c))).  Partial  bids  for  companies 
incorporated  or  organized  under  the  CBCA  may  not 
continue  beyond  35  days  &om  the  date  of 
commencement  of  the  offer.  CBCA  section  196(l)(b). 
No  extension  of  the  offering  period  may  or  need  be 
made  under  Canadian  law  where  (a)  a  material 
change  was  outside  the  bidders'  control,  unless 
related  to  the  bidder  secarities  to  be  issued  in  an 
exchange  offer  (OSA  sections  97(3),  97(5));  or  (b) 
where  a  variation  in  the  terms  of  the  bid  consists 
solely  of  the  waiver  of  a  term  or  condition  in  an  all 
cash-offer  (OSA  section  87(5);  QSA  1 147.8). 

>■■  Compare  CBCA  section  196(1  )(c),  OSA  section 
e4(7)  and  QSA  section  147(2]  with  Section  14(d)(6) 
of  the  Exchange  Act  (15  VS.C.  78n(d)(e)). 

"•  Compare  CBCA  section  195(a)  (if  the  bid  is  for 
all  sharea.  ri^t  to  withdraw,  if  shares  are  not  taken 
up,  after  80  days  followiag  the  date  of  the  bid]  and 
OSA  section  94(4)  and  Q^A  section  147.5  (right  to 
withdraw  tendered  securities  during  offering  period 
and  any  ten-day  extension  thereof,  and  at  any  time 
after  45  days  from  the  date  of  the  bid)  with  Section 
14(d)(S]  of  the  Exchange  Act  (15  U.S.C  78n(d)(5)] 
and  Rule  14d-7(a)  (17  CfR  240.14d-7(a))  (right  to 
withdraw  tendered  securities  during  offering  period 


All  holders  of  the  same  class  of 
secvuities  must  be  offered  the  same 
considieration.****  Both  Canadian  and 
U.S.  law  provide  that,  if  various  forms  of 
consideration  are  offered,  all  target 
shareholders  must  be  given  the 
opportunity  to  elect  which  form  they 
will  receive.***  In  contrast  to  the 
Williams  Act,  however,  Canadian  law 
prohibits  any  decrease  in  consideration 
during  the  offering  period."*  Moreover, 
imder  Canadian  law,  unlike  U.S.  law,  a 
bidder  must  offer  the  highest  identical 
consideration  for  the  largest  block  of 
shares  in  a  Canadian  target  purchased 
in  any  solicited  transaction  entered  into 
within  a  period  of  90  days  prior  to  the 
bid.***    ■ 

Finally,  unlike  the  United  States,*** 
Canadian  law  providea  that  all 
purchases  of  a  class  of  securities  within 
a  20-day  period  after  the  termination  of 
a  tender  offer  must  be  made  on  the  same 
terms  available  to  target  shareholders  in 
the  offering,  even  if  the  tender  offer  is 
not  completed.*** 

A  takeover  bid  made  by  an  insider  of 
a  Canadian  target  issuer.  "*  or  by  an 
associate  or  affiliate  of  such  an  insider, 
is  regulated  principally  by  third-party 
takeover  bid  requirements,'*'  much  like 


and  any  extension  thereof,  and  at  any  time  after  80 
days  from  the  dale  of  the  tender  offer).  There  is  no 
right  of  withdrawal  under  Caaadian  law  where  (a)  a 
change  In  the  terms  of  the  bid  is  attributable  to  an 
increase  in  the  consideration  offered  and  the  time 
for  deposit  is  not  extended  beyond  10  days  (OSA 
section  94(5)(ii);  QSA  section  147.S(2)(1)):  [b]  the 
securities  have  been  taken  up  by  the  bidder  when  it 
receives  a  holder's  notice  of  withdrawal  (OSA 
section  94(5)(i]);  or  (c)  a  change  in  the  terms  of  the 
bid  consists  orjy  of  a  waiver  of  a  condition  of  an 
all-cash  bid  (OSA  section  94(l)(iii]:  QSA  section 
147.5(2)(2)). 

>>°  Compare  CBCA  {  197(d),  OSA  section  96  and 
QSA  sections  145. 148  witii  Rale  14d-10(aJ(2)  and 
Rule  13e-4(f)(8)(ii)  (17  CFR  240.13e-4(f)(8)(ii)). 

"'  Compare  OSA  section  96(3)  with  Exchange 
Act  Release  Na  23421,  supra  n.l27  (51  FR  at  25877). 
See  CBCA  section  197(d);  QSA  sections  145. 146. 

>"  Discussions  with  OSC  and  CVMQ  staff: 
compare  with  Rule  I4e-l(b)  and  Exchange  Act 
Release  No.  23421,  supra  n.127  (51  FR  at  25877). 

>**  OSA  section  93(S)(a);  Q^  section  142.1. 
Where  a  variation  in  the  terma  of  the  bid  increases 
the  value  of  the  consideration  offered,  all 
shareholders  must  receive  such  increase.  See  OSA 
section  96(3);  QSA  section  148;  compare  Rule  14d- 
10(a)(2). 

'»♦  See  Hanson  Trust  PLC  v.  MLSCMCorp.,  77* 
F.2d  47  (2d  Cir.  1985). 

>"  See  OSA  sections  93(6),  (7):  QSA  section  144. 

»•  Every  director  and  senior  officer  of  the  target 
or  of  a  company  that  is  itself  an  insider  by  virtue  of 
stock  ownership,  any  person  or  company  who 
beneficially  owns  or  controls,  directiy  or  indirectly, 
more  than  ten  percent  of  the  voting  rights  attached 
to  the  target's  voting  securities,  and  an  issuer  that 
has  purchased,  redeemed  or  otherwise  acquired  any 
of  its  own  stock,  will  be  deemed  an  insider.  See 
OSA  Reg.  section  163(1). 

> "  See  CBCA  Reg.  section  62  (if  federally 
incorporated);  OSC  Policy  Statement  No.  9.1.IVA 
supra  n.122;  Discussion  with  CVMQ  sUff. 
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affiliate  bids  subject  to  the  Williams 
Act***  Ontario  and  Quebec  further 
require  that  a  valuation  of  the  target  be 
performed  by  an  independent  appraiser 
within  120  days  of  the  bid.  and  filed 
with  the  takeover  bid  circular  in  which 
the  results  of  the  valuation  must  be 
summarized  for  shareholders.'** 
Insiders  also  most  make  certain 
disclosures  in  the  takeover  bid  cinmlar 
derived  from  the  standard-form  issuer 
bid  circular.***  As  with  any  third-party 
bid,  the  target's  board  of  directors  must 
file  with  the  pn^ier  securities 
commission(s)  aiid  disseminate  to 
shareholders  its  response  to  the  bid. 

An  issuer  bid  or  self-tender  is  defined 
as  an  issuer's  nonexempt  offer  ***  to 
acquire  or  redeem  any  percentage  of  its 
own  equity  or  convertible  debt 
securities  and,  like  third-party  tender 
offers,  is  within  the  regulatory 
jurisdiction  of  securities  authorities  of 
all  provinces  in  which  solicited 
shareholders  reside.**'  If  the  target  is 


' "  Unless  made  by  a  wholly  owned  subsidiary  of 
the  target  an  affiliate  bid  subject  to  the  Williama 
Act  is  treated  aa  a  third-party  tandar  offer  as  to 
which  a  Schedule  14D-1  must  be  filed. 

"*  5ee  OSA  Reg.  aection  163;  OSC  Policy 
Statement  Na  ai,  supm  a.122:  QSA  Reg.  sectiona 
183-18B;  8  Alboini.  «HPRI  a.  83,  aactioQ  19.12.1. 

•M  Under  Oulario  law.  the  ioaider  ant  diadoae 
the  falkmlugiaiutnliw  called  far  by  OSC  Porm 
33,  the  iaaMr  bid  droolan  (a)  RMMona  for  bid;  (b) 
istuer'a  parcktMa  awi  aalaa  over  Ike  IS^nonth 
pwiod  praoadiag  dM  UA  (c)  dWidand  pokey;  and 
(d)  tax  eonM]«aiieaa  of  the  bid.  OSC  Micy 
Stah-asaat  No.  f .1  JV3.Z..  fopro  n.  *122.  Item  20  of 
OSA  Form  32,  the  lUrd-par^  takeover  bid  circular, 
requeata  the  hiaidet'a  dlacnssion  of  recent  legal 
developments,  ff  any,  relating  to  Ae  type  of 
transaction  or  proposed  transaction.  An  insider  of  a 
CBCA-hicorporated  target  must  include  in  the 
takeover  bid  circular  informalion  from  the  directors' 
circular  not  already  aet  farth  in  the  takeover  bid 
circular,  and  a  statement  indicating  whether  and 
how  the  remuneratiaa  of  the  dlnctors  of  both  the 
bidder  and  target  will  be  ailectad  by  a  auccesaful 
bid.  CBCA  Res.  awdiao  82. 

><>  Aa  IB  Ike  Umtad  SUtea.  an  leaner  bid  ia 
exempt  ban  Canada'a  takeover  regulatiaa  if  the 
secariliea  are  pwrBkaaed  or  rade^mfrt  to  meet 
coatrad  ainking  tod  raqoiraaeata  or  to  comply 
«vitk  Ike  terms  and  ooadittoaB  creating  the  dass  of 
secarities  or  the  ttaMe  poisiiaDt  to  which  the  iseuer 
was  organised,  inooiporated  or  continued.  Compare 
OSA  sedfcms  82(3Ha)-(c)  and  QSA  section  147.21(1) 
with  Rules  13e-4(gXl)-(3)  (17  CFR  240.13e-4(g)(l}- 
(3)).  Also  exempt  from  Canadian  takeover  law  are 
acquisitions  by  the  iasaer  of  (a)  employee  atock;  (b] 
less  than  five  percent  of  the  isauer's  shares  within 
12  mondia;  (c)  its  own  ahares  on  a  stock  avrhangf  in 
accordance  with  eyrhaage  rulaa;  and  (d)  stock  held 
by  lesa  than  50  ahaMholdart.  where  the  bid 
originated  ia  a  rtnnpiwiri  juriadicHon  aad  thua  ia 
governed  by  that  jariadininn'a  taiwovar  nilea.  OSA 
sediom  82(3H<1)  (>): «»  QSA  aadiaa  147.21(2)  aad 
Rf«.  aeottoB  Uaas  2  Alboini  aqpm  njSS.  aectiona 
19.1.13,  ISXM. 

>*■  See  OSA  eacHaM  88(1).  (3):  QSA  aection 
147.19. 


federaHy  incorporated,  the  Director 
charged  with  administering  die  CBCA 
likewise  has  jurisdiction  over  the 
transactioa.*'**  Most  of  the  wbetantive 
protectiaiia,  disclosore  requirements  and 
agency  review  prooedores  applicable  to 
issuer  cash  and  exchange  offiers 
governed  by  Canadian  secarities  law 
are  virtnally  identical  to  those  relating 
to  third-party  takeover  bids.**^ 

IV.  The  Proposed  System 

A  Overview;  Purpose 

Ilie  nraltijurisdictional  disclosure 
system  proposed  today  would  permit 
public  offers  to  be  made  in  the  United 
States  on  die  basis  of  disclosure 
documents  prepared  in  accordance  with 
Canadian  law.  The  system  would  cover 
multifurisdictional  and  cross-border 
offerhigs  by  Canadian  issuers  that  met 
specified  size  tests,  in  order  to 
OKOinage  cross-border  public  offers 
and  facilitate  the  free  flow  of  capital. 
Tlie  system  also  wovJd  cover  specified 
rights  and  exchange  offers  in  (Hder  to 
encoorage  Canadian  issuers  to  extend 
such  offbca  to  US.  shareholders. 

Hie  mahifnrisdictional  disclosure 
system  also  would  permit  tender  offers 
that  are  primarily  Canadian  in  character 
to  comply  with  the  provisions  of  die 
Williams  Act  by  complying  with  the 
apiriicable  Canadian  tender  offer 
regulatioiis,  again  to  encourage  such 
offers  to  be  made  to  U.S.  investors. 
Given  the  extensive  Canadian 
regnlatoiy  provlsians,  the  United  States 
docs  not  have  an  overriding  investor 
protectioa  interest  in  insisting  on 
con^lianoe  with  the  specific  regulatory 
proviskxis  of  Regnlations  140  uid  14E. 

The  omltijuiisdictional  disclosure 
system  likewise  would  extend  to 
continoous  reporting,  in  light  of 
Canada's  oontiouous  reporting 
requirements  providing  investor 
protection  comparable  to  that  provided 
by  the  similar  U.S.  requirements,  as 


•«•  &e  CBCA  Reg.  eactian  81 

>*«  Sea  QSA  section  147 JO:  2  Alboini.  •!«>»>  n.83. 
section  19.1.18: 2  "Doing  Busioese",  supra  aSS, 
section  21J16(S);  2  R.  Kingston,  "Canada  Corporation 
Manual"  14-U4  (1SB8  rev'd  ad.).  Additional 
diadosures  that  moat  t>e  made  in  an  issuer  bid 
circniar  inoksda  (a)  any  benefite  to  inaidera  raaulting 
from  the  bid  (OSA  Form  33.  Hems  15  aad  17;  QSA 
Schedule  XIV,  Item  14  and  18:  see  CBCA  Reg. 
aection  SB(lKh):  ea^Mie  Sckednle  138-4,  Item  8(a)): 
(b)  iasuei^  IMBdMBaa  and  aalta  of  tta  awn  ttadc 
peer  Ihapwrfikm  12  ■entka  (CBCA  Reg,  aadion 
83(lMf);  OSA  Form  33,  Iten  18c  QSA  Scfaadnle  XIV. 
Item  IK  am^m  Schedule  13E-4,  Item  4);  (c) 

nmBCMl  MMBMBItt  QC  pfOTLSlOB  tbCfBOI  SI 

thartkaliirt  w  i|a  lal  (CBCA  Reg.  aacMon  83(l)(i); 
OSA  Form  S3,  Item  20;  QSA  Schedule  XTV,  Item  19; 
compare  Schedule  13E-4,  Item  7  (mandatory  only  if 
material));  asid  (d)  any  distribution  oiisMier 
securMaa  owr  Ike  yaal  five  years  {C8CA  Reg. 
section  88(1)(b):  OSA  Ftmn  S3.  Rem  24;  QSA 
Schedule  XIV.  Item  22). 


discussed  above,  and  die  Hkelihood  that 
f  aciUtation  of  the  re^stration  process 
widioat  extension  to  die  reporting 
process  would  render  the  system  of  Httle 
utility. 

Under  the  mnltijurisdictional 
disclosure  system  as  it  would  operate  in 
Canada,  U.S.  issuers  would  be  able  to 
make  public  offierings  of  securities  in  all 
provinces  of  Canada  on  die  basis  of 
prospetituses  prepared  in  accordance 
with  U.S.  law.  Siich  prospectus 
disclosine  would  be  tqidated  in 
accordance  with  U.S.  re(iuirements,and 
U.S.  documents  would  be  used  to 
comply  with  continuous  reporting 
requirements.  Although  Ontario 
currently  does  not  have  a  concept  of 
shelf  regbtratioa,  procedures  will  be 
proposed  by  the  OSC  staff  to 
accommodate  U.S.  issuers  making  shelf 
offerings.  Tender  oE^s  that  are 
primarily  U.S.  hi  diaracter  would  be 
deemed  to  comply  with  applicable 
Canadian  regulations  if  they  were 
conducted  in  accordance  with  die 
provisions  of  the  Williams  Act 

In  proposing  adoption  of  the  system, 
the  Conmdssion  and  Canadian 
securities  authorities  are  taking  a 
conservative  first  step  radier  than 
providing  for  nraltijurisdictional 
registration  and  disclosure  in  all  cases. 
THk  first  phase  of  the  syston  will  enable 
die  Commission  and  the  Canadian 
authorities  to  monitor  use  of  the  system 
and  to  address  potential  problems.  At  a 
later  date,  a  wider  variety  of 
transactions  and  a  greater  number  of 
issuers  may  be  added. 

To  be  eligible  to  participate  in  the 
multijurisdictional  system,  an  issuer 
would  be  required  to  have  a  three-year 
reporting  history  with  either  the  OSC  or 
the  CVMQ.***  and  to  be  in  compliance 
with  the  reporting  retjuirements  of  such 
authorities  at  the  time  of  filing.  Issuers 
also  would  be  required,  except  in  die 
case  of  rights  offerings,  to  meet  tests  of 
minimum  market  value  or  public  floaL 
The  sjrstem  further  would  permit 
compliance  with  Canadian  law  to 
suffice  for  compliance  with  die  Williams 
Act  in  the  case  of  tender  offers  made  for 
the  securities  of  Canadian  issuers,  a 
limited  percentage  of  whit^  is  held  by 
U.S.  residents. 


>**  laanars  of  rights  aad  exchange  offen  would  be 
required  to  have  Hatad  secarities  on  Ike  ME  or  TSE 
for  the  three  years  prior  to  tha  offering.  Ponaant  to 
OSC  and  CVMQ  ralaa,  Ibey  thus  would  hav«  been 
repartiBg  to  tka  09C  for  that  period.  Sta  OSA 
aection  1(1)(38):  QSA  I  ea  Ibe  fanna  re<|uire 
subatantial  iaanara  to  hsvt  a  Utraa-yaar  reporting 
history  witk  any  Canadiaa  anlhwlty.  bat  the  size 
teste  far  ime  of  Farase  V-S  aad  F-lO  are  andt  that 
elt^ow  laeDera  aaort  likely  vranid  Ise  reporting  to  tna 
OSC  or  CVMQ. 
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Audits  conducted  in  accordance  with 
generally  accepted  auditing  standards  in 
Canada  would  be  accepted  in  the  United 
States  pursuant  to  the 
multiiurisdictional  system.  Auditor 
independence  requirements  would  not 
be  affected  by  the  multijurlsdictional 
process  and  accountants  therefore  must 
continue  to  meet  the  independence 
requirements  of  the  jurisdiction  in  which 
an  offer  is  made.  Moreover,  Canadian 
auditors  would  be  required  specifically 
to  follow  the  ndsting  Canadian 
professional  guidelines***  regarding 
additional  comments  for  U.S.  readers 
that  may  be  appropriate  with  respect  to 
contingencies  and  going-concern 
considerations. 

1.  Offerings  by  Substantial  Issuers 

The  purpose  of  the  "substantial" 
designation  is  to  single  out  issuers 
whose  size  is  such  that  the  market 
operates  efficiently  for  them.'**  Such 
issuers  generally  have  a  wide  market 
following  and  the  marketplace  can  be 
expected  to  have  set  a  price  for  their 
securities  based  on  all  publicly 
available  information.  As  in  the  case  of 
determining  die  availability  of  Form  S-3 
or  F-3,  the  Commission  has 
distinguished  between  investment  grade 
and  other  securities  in  determining 
whether  to  rely  completely  on  Canadian 
disclosure,  although  a  size  test  would  be 
applied  to  investment  grade  debt 
offerings  (which  is  not  the  case  for 
offerings  on  Forms  F-3  or  S-d].  In  the 
context  of  investment  grade  debt  and 
preferred  stock,  a  "substantial"  issuer  is 
defined  as  one  that  has  a  market  value 
of  at  least  (C^f)  $180  million,  as  opposed 
to  the  (GN)  $360  million  required  in  the 
case  of  other  securities. 

The  Commission  is  proposing  to  rely 
entirely  on  Canadian  disclosures  in  the 
case  of  investment  grade  debt  and 
preferred  stock.  These  securities 
generally  trade  on  the  basis  of  the  yield 
on  such  securities  and  assessments  of 
their  creditworthiness.  The  financial 
information  pertaining  to  liquidity  and 
capital  resources  is  most  relevant  to  this 
investment  decision,  and  the  differences 
between  U.S.  and  Canadian  GAAP 
usually  are  not  of  such  magnitude  as  to 
affect  materially  an  assessment  of  this 


>«•  See  OCA  Auditins  Guideline.  "Canada- 
United  ^tes  reportins  conflict  with  respect  to 
oontingendet  and  going  concern  considers  tiona" 
(December  1B88). 

>**  Compare  Securities  Act  Release  No.  6331 
(August  e,  lOei),  adofrting  Ponn  S-3  ("Because  these 
ngislrants  are  widely  followed,  the  disclosure  set 
forth  in  the  psoepectus  may  appropriately  be 
limited,  without  the  loas  of  investor  protection,  to 
inibmatioa  oonceming  the  offering  and  material 
bets  which  have  not  been  disclosed  previously."). 


information  with  respect  to  the  ability  to 
repay  principal  and  interest  when  due. 

In  the  case  of  offerings  by  substantial 
issuers  of  securities  other  than 
investment  grade  debt  and  preferred 
stock,  reconciliation  to  U.S.  GAAP 
would  be  required  While  the  financial 
statements  prepared  in  accordance  with 
Canadian  GAAP  are  relevant  and 
reliable,  financial  statement 
reconciliation  would  increase 
comparability  of  ffnancial  information, 
which  is  of  greater  importance  to 
investment  decisions  with  respect  to 
equity  and  other  non-investment  grade 
securities. 

The  Commissioa  specifically  requests 
comment  as  to  whether  the  differences 
between  U.S.  and  Canadian  accoimting 
standards  are  sufficient  to  warrant 
continued  reconcibation  requirements, 
or  whether  Canadian  financial 
statements  would  provide  investors  with 
adequate  informafion  for  comparative 
analysis  purposes  in  some  or  all  cases.  If 
reconciliation  is  not  necessary  in  all 
cases,  should  it  be  required  only  for 
specific  regulated  Industries  (for 
example,  insurance  companies,  where 
specialized  industty  guidance  in  both 
countries  may  resalt  in  very  different 
balance  sheets]  or  specific  transactions? 
The  Commission  also  requests  comment 
as  to  whether  domestic  issuers  would  be 
disadvantaged  tmduly  if  Canadian 
issuers  were  to  be  permitted  to  seQ 
noninvestment  grade  debt  or  equity  in 
the  United  States  without  reconciliation. 
Depending  on  the  responses  received  to 
these  questions,  the  Commission  may 
reconsider  the  need  to  require 
reconciliation,  and  could  eliminate  or 
modify  that  requirement  in  Form  F-10. 

In  the  case  of  banks  registering 
securities  on  proposed  Form  F-10, 
supplemental  disclosure  of  specified 
portions  of  the  information  prescribed 
by  Securities  Act  Industry  Guide  3, 
discussed  below,  also  would  be 
required.  Review  by  Commission  staff  of 
applicable  Canadian  law  indicated  that 
equivalent  disclosure  currentiy  is  not 
required  in  Canada. 

2.  Rights  and  Exchange  Offers 

The  multijurisdictional  registration 
process  also  would  be  extended  to 
cert£iin  rights  and  exchange  offers, 
primarily  because  of  concerns  for 
domestic  investors'  interests.  Rights  and 
exchange  offers  made  in  the  United 
States  generally  must  be  registered  with 
the  Commission.'*"  As  noted  above, 


foreign  issuers  making  a  rights  or 
exchange  offer  frequently  do  not  extend 
offers  to  U.S.  holders  because  they  are 
unwilling  to  bear  the  costs  and  other 
burdens  of  registering  securities  in  the 
United  States.'**  U.S.  holders  of 
securities  that  are  the  subject  of  a  rights 
offering  are  typically  "cashed  out"  and 
thereby  may  be  denied  the  opportunity 
to  realize  significant  value  on  their 
investments."*  In  the  case  of  exchange 
offers,  investors  are  relegated  either  to 
selling  into  the  market  at  less  than  the 
full  tender  offer  consideration  and 
incurring  transactional  costs  not 
imposed  in  the  tender  offer  or  remaining 
minority  shareholders,  subject  to  the 
risk  of  being  cashed  out  in  a  subsequent 
merger  or  arrangement  subject  to 
Canadian  corporate  law.'^' 


'**  Rights  offers  generally  are  not  required  to  be 
registered  under  stale  law.  See  section  402(14), 
Uniform  Securities  Act  (1985),  Official  Code 
Comment,  n.l4. 


>♦»  To  avoid  filing  a  registration  statement  in  the 
United  States,  Canadian  exchange  oFTerors  may 
restrict  U.S.  shareholders  to  receiving  cash.  See, 
e^S-  Alberta  Energy  Ltd.  (aveil.  )uly  19, 1982); 
Jamaica  National  Investment  Co.  Ltd.  (avail.  Nov, 
29.1979). 

••»  See  letter  to  the  Commission  from  the  College 
Retirement  Equity  Fund,  April  22. 1986. 

"'In  adopting  the  All  Holders,  Best  Price  Rule 
requiring  that  tender  offers  be  made  to  all  holders  of 
the  class  of  securities  subject  to  a  tender  offer  and 
on  identical  terms  (Rule  14<i-10{a):  Rule  13e-4(f}(8)). 
the  Commission  stated  that  the  new  rules  would  not 
require  foreign  bidders  to  extend  offers  to  target 
shareholders  residing  in  theiUnited  States. 
Exchange  Act  Release  No.  S421,  supro  q.127.  If  a 
foreign  offeror  uses  the  {uriadictional  means  of  the 
United  States  [aee,  e.g.,  Coimolidated  Gold  Fields 
PLCv.  Minorca  SJ{.,  871  F.ad  252  (2d  Cir.  1989)). 
however,  the  offer  must  be  made  to  U.S. 
shareholders  on  the  same  tenns  as  other  target 
shareholders.  Rather  than  create  a  specific 
exception  to  the  Rule's  requirement  that  all 
alternative  forms  of  consideration  be  offered  to  all 
shareholders  when  (a)  a  foreign  bidder  makes  an 
exchange  offer  to  non-U£.  riiareholders  but  wishes 
to  offer  only  cash  to  U.S.  shareholders  (see  supra 
n.l49),  or  (b)  a  U.S.  bidder  wishes  to  make  an 
exchange  offer  to  U.S.  shareholders  and  a  cash-only 
offer  to  nonresident  foreign  shareholders,  the 
Commission  indicated  in  the  adopting  release  that  it 
would  consider  appHcationa  for  exemptive  relief 
under  Rules  14d-10(e)  or  13»-4(g)(7)  (17  CFR 
240.13e-4(g)(7))  on  a  case-by-case  basis.  Pursuant  to 
delegated  authority,  the  Commission's  Division  of 
Corporation  Finance  has  granted  exemptive  relief  to 
a  Canadian  bidder  that  exchided  U.S.  shareholders 
of  the  Canadian  target  due  to  a  Canadian  law 
prohibiting  foreign  ownership.  Alberta  Energy  Co. 
Ltd.  (June  19, 1989).  In  addition,  the  Division  has 
granted  exemptive  relief  to  a  U.S.  company  that 
excluded  Canadian  sharehoidera  of  the  U.S.  target 
because  U.S.  law  prohibited  foreign  ownership  of 
domestic  oil  and  gas  leases.  Freeport-McMoran 
Energy  Partners.  Ltd.  (June  19, 1988).  Exemptive 
relief  was  denied  in  connection  with  a  tender  offer 
by  a  Canadian  corporation  for  78  percent  of  the 
common  stock  of  a  Canadian  affiliate  of  a  U.S. 
company,  where  the  bidder  proposed  to  offer  cash 
only  to  U.S.  target  shareholiers,  and  the  choice  of 
cash  or  stock  to  Canadian  target  shareholders,  but 
did  not  argue  that  Canadian  law  foreclosed  U.S. 
ownership  of  target  stodc.  Imperial  Oil  Ltd.  (June  19, 
1989). 
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It  therefore  would  appear  to  be  in  the 
interests  of  domestic  investors  to 
facilitate  the  registration  of  such 
offerings  to  encourage  foreign  issuers  to 
include  domestic  shareholders. 
Particularly  when  U.S.  holdings  are 
small,  Canadian  issuers  currently  find 
that  the  costs  of  extending  these  offers 
into  the  United  States  outweigh  the 
benefits  of  such  entry.  The  proposed 
system  should  alter  the  costbenefit 
analysis  made  by  Canadian  issuers  in 
favor  of  extending  offers  to  relatively 
small  numbers  of  securities  holders  in 
the  United  States. 

Additionally,  imposing  a  duplicative 
cost  on  issuers  seems  particularly 
inappropriate  where  the  effect  on  the 
United  States  is  incidental  to  a 
transaction.  For  this  reason,  where  less 
than  20  percent  of  the  class  of  securities 
to  which  the  rights  or  exchange  offer 
related  is  held  of  record  by  U.S. 
residents,  offers  could  be  made  in  the 
United  States  pursuant  to  the  system. 
The  percentage  of  record  holders  would 
be  determined  as  of  the  end  of  the 
issuer's  last  quarter  or,  if  such  quarter 
ended  within  60  days  prior  to  the  date  of 
filing,  as  of  the  end  of  the  preceding 
quarter.  Comment  is  requested  as  to 
whether  the  percentage  should  be 
determined  as  of  a  different  date. 

Rights  offerings  to  U.S.  investors  that 
already  own  the  securities  of  the  issuer 
are  particularly  appropriate  for 
multijurisdictional  registration.  Investors 
already  holding  the  securities  can  be 
expected  reasonably  to  make  a  further 
investment  based  on  the  same  type  of 
information  on  which  they  relied  when 
they  bought  the  securities  in  the 
secondary  market.  Consistent  with  this 
theory,  multijurisdictional  registration 
for  rights  offerings  would  be  made 
available  to  a  larger  class  of  issuers 
than  those  designated  "substantial."  For 
the  same  reason,  however,  the  rights  so 
registered  could  not  be  transferred  to 
investors  in  the  United  States  who  were 
not  already  shareholders. 

Comment  is  requested  as  to  whether 
rights  offers  should  be  permitted  to  be 
made  pursuant  to  the  system  in  the 
event  more  than  20  percent  of  the 
subject  securities  were  held  of  record  by 
U.S.  residents.  For  example,  should  the 
limit  be  30, 40  or  50  percent  or  should 
there  be  no  limit  at  all? 

In  the  case  of  exchange  offers,  it 
similarly  seems  appropriate  to  facilitate 
registration  so  that  domestic  investors 
are  not  denied  rights  of  value  that  are 
offered  to  all  other  holders  of  the  same 
class  of  securities.  On  the  other  hand,  in 
non-issuer  exchange  offers,  imlike  rights 
offerings,  the  investor  has  not  made  a 
prior  investment  decision  with  respect 
to  the  bidder  whose  securities  are  being 


offered  in  the  exchange.  Due  to  this 
difference,  eligibility  standards  for 
exchange  offers  would  be  higher  than 
those  applicable  to  rights  offerings,  and 
a  narrower  class  of  exchange  offers 
could  be  made  through  the 
multijurisdictional  system.  While  issuers 
of  both  rights  and  exchange  offers 
would  have  to  have  three-year  reporting 
histories,  only  in  exchange  offers  would 
issuers  be  required  to  have  a  public  float 
of{CN)$75miUion.'»« 

In  the  case  of  exchange  offers,  a 
decision  to  extend  offers  to-U.S. 
investors  depends  not  only  on  the 
application  of  U.S.  disclosure 
requirements,  but  also  on  U.S.  tender 
offer  regulation.  Foreign  issuers 
conducting  tender  offers  for  the  shares 
of  Canadian  target  companies  often  are 
deterred  from  extending  both  exchange 
and  cash  offers  to  target  shareholders 
residing  in  the  United  States  by  costs 
attendant  to  compliance  with  this 
country's  applicable  tender  offer 
regulations,"*  and  thus  exclude  U.S. 
investors  from  their  tender  offers.  In 
some  cases,  although  ptirporting  to 
exclude  U.S.  shareholders  from  the  offer, 
the  bidder  in  fact  may  have  intended 
that  U.S.  holders  sell  into  the  market  so 
that  the  shares  could  be  purchased  on 
the  open  market  by  the  bidder,  as 
permitted  imder  Canadian  law,'**  or 
tendered  by  Canadians  who  purchased 
such  shares  in  the  market.  Rather  than 
protecting  U.S.  investors,  the  application 
of  tender  offer  rules  imder  the  U.S. 
regulatory  scheme  to  predominantiy 
Canadian  tender  offers  can  operate  to 
deny  these  investors  the  full  benefit  of 
participation  in  such  transactions. 

In  sum,  the  multijurisdictional  system 
shotild  reduce  disincentives  to  the 
inclusion  of  U.S.  shareholders  in 
predominantly  Canadian  cash  or 
exchange  offers  where  lessUhan  20 
percent  of  the  subject  class  was  held  of 
record  by  U.S.  residents.  More 
importantly,  because  the  substantive 
protections  and  disclosure  obligations 
estabUshed  by  Canada's  tender  offer 
regulations  are  comparable  to  those 
prescribed  by  the  Williams  Act  and  the 
Commission's  rules  thereunder,  holders 


>**  This  requirement  is  derived  from  the 
requirements  of  Onada's  Prompt  Offering 
Qualification  system.  See  supro  Section  UI.B. 

**'  A  particular  deterrent  arises  from  differences 
in  the  minimum  offering  period.  Canadian  law 
requires  that  tender  offers  remain  open  only  for  21 
calendar  days,  whereas  the  Williams  Act  prescribes 
a  minimum  offering  period  of  20  business  days.  See 
supra  section  lU.O.  Participation  of  U.S. 
shareholders  likewise  may  not  be  sought  due  to  cost 
considerations  involved  in  making  tender  offer 
filings  under  U.S.  law,  including  reconciliation  of 
financial  statements  to  U.S.  GAAP.  See  supra 
section  II.C. 

"*See  infra  nn.  206-208. 


of  shares  in  Canadian  companies 
residing  in  the  United  States  would  not 
be  disadvantaged  unduly  by  comparison 
with  U.S.  shareholders  in  domestic 
companies.  To  minimize  any  potential 
regulatory  inequality,  the  nationality  of 
a  bidder  in  a  cash  tender  offer  would 
not  determine  availability  of  the  system. 
Thus  U.S.  and  Canadian  bidders  for  a 
Canadian  target  would  be  governed  by 
the  same  tender  offer  regulation. 

B.  The  Mechanics  of  the 
MultijuriBdictional  Disclosure  System 

An  issuer  using  the  multijurisdictional 
disclosure  system  would  prepare  a 
disclosure  document  according  to  the 
requirements  of  its  home  jurisdiction 
and  use  that  document  for  securities  or 
cash  offerings  in  the  United  States. 
Review  of  the  disclosure  document 
generally  would  be  that  customary  in 
Canada,  and  the  Canadian  regulatory 
authorities  would  be  responsible  for 
applying  disclosure  standards.  Thus, 
except  in  the  unusual  case  where  the 
Commission  staff  had  reason  to  beUeve 
there  was  a  problem  with  the  filing  or 
the  offering,  the  documents  generally 
would  be  given  a  "no  review"  status. 
Although  Canadian  issuers  offering 
securities  pursuant  to  the  system  would 
not  be  required  to  comply  with  U.S. 
disclosure  requirements,  they 
nonetheless  would  be  liable  under  U.S 
civil  Uability  and  antifraud 
provisions  '**  and,  with  respect  to 
securities  offerings,  subject  to  the 
authority  of  the  Commission  to  stop  the 
offering  in  the  public  interest  and  for  the 
protection  of  investors.'** 

The  system  would  distingiush 
between  the  discIostu«  doomient 
required  to  be  given  to  each  investor 
and  the  documents  to  be  filed  with  the 
Commission.  Participating  Canadian 
issuers  could  provide  investors  in  the 
United  States  with  the  same  information 
delivered  to  investors  in  Canada. 
Information  incorporated  by  reference  in 
the  prospectus  would  not  be  required  to 
be  distributed  to  investors,  but  would  be 
filed  with  the  Commission.'*^  Investors 


>•*  Sections  11, 12(2)  and  17(a)  of  the  Securities 
Act  sections  10(b1, 14(e)  and  18  of  the  Exchange 
Act  and  Rules  lOb-S,  13»-4(b)(l)  and  14e-3  under 
this  Act  In  essence,  the  Commission  is  proposing 
the  adoption  of  the  disclosure  provisioru  of  the 
Canadian  forms,  and  omission  of  information 
otherwise  generally  included  in  Commission  forms 
would  not  violate  U.S.  disclosure  requirements. 
However,  an  antifraud  action  could  be  brought 
alleging  that  the  document  was  misleading  because 
information  had  been  omitted. 

***  See  section  8  of  the  Securities  Act  (IS  U.S.C. 
77h). 

*"  Such  documents  would  be  pari  of  the 
prospectus  and  subject  to  Uability  under  section 
12(2)  of  the  Securities  Act  for  any  misleading 
statement 
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would  be  able  to  obtain  such 
information  from  the  Commission  or, 
upon  request,  from  the  issuer. 

All  exhibits  to  the  Canadian 
prospectus,  takeover  bid  circular  or 
other  document  including  those 
incorporated  by  reference,  would  be 
required  to  be  filed  with  the  Commission 
as  part  of  the  registration  statement  or 
schedule. 

Documents  already  filed  with  the 
Commission  would  not  be  required  to  be 
filed  again.  Experts'  consents  filed  widi 
the  Commission  as  a  part  of  a 
registration  statement  would  be  required 
to  indicate  clearly  that  the  consent  to 
use  the  experts'  statements  and 
consents  extends  to  all  the  documents 
being  filed  with  the  Commission  which 
attribute  a  report  or  opinion  to  the 
expert.'**  Thus,  all  the  documents 
would  be  subject  to  Section  11  liability 
and  all  other  provisions  of  the  U.S. 
securities  laws  applicable  to  a 
registration  statement  filed  under  the 
Securities  Act,  as  well  as  (in  the  case  of 
tender  offers)  the  antifraud  provisions  of 
the  Exchange  Act.  Moreover,  such 
documents  would  be  in  the 
Commission's  public  files,  avaUable  for 
public  review. 

Participating  issuers  could  use  a  brief 
"wr^aroond"  fonn  or  schedule  to 
register  dieir  offerings  with,  or 
otherwise  provide  disdosure  to.  the 
Commisdon.  Tliis  form  or  sdiedule 
would  give  the  issuer's  name  and 
address,  and  tiiat  of  its  agent  for  service 
in  the  United  States,  include  the 
prospectus  or  ofEering  circular,  and  list 
the  exhibits  filed,  including  documents 
incorporated  by  refermoe,  with  the 
Commission.  Each  form  and  schedule 
proposed  today  contains  a  requirement 
that  the  Commission  be  advised  of  any 
change  to  the  name  or  address  of  an 
agent***  All  the  forms  and  schedules 
proposed  also  expressly  require  that  die 
issuer  add  to  the  prospectus  or  drcnlar 
legends  warning  investora  that  the 
investment  may  have  tax  consequences 
in  the  issuer's  jurisdiction,  that  investora 
may  have  to  pursue  remedies  for  any 
securities  law  violation  against  peraons 
and  assets  located  in  the  issuer's 
jurisdiction,  and  that  any  financial 
statements  are  prepared  in  accmtiance 
with  Canadian  accounting  standards. 

The  forms  and  schedules  would  be 
accompanied  by  a  Form  F-X.  which 
includes  not  only  a  consent  to  service  of 
process  and  appointment  of  a  U.S. 
peraon  as  agent  for  process,  but  also  a 
consent  to  service  of  an  administrative 


subpoena  and  an  sndertaking  to  assist 
the  Commission  with  adminiytratlve 
investigations. '"" 

Where  debt  secsrities  were  registered, 
issuera  would  be  required  to  comply 
with  the  Trust  Indenture  Act  and  wouid 
file  as  exhibits  to  the  registration 
statement  a  copy  af  the  trust 
indenture  **'  and  the  statement  of 
eligibihty  on  Form  T-1.*"  In  the  event 
that  the  registrant  intended  to  use  a  non- 
U.S.  trustee,  it  also  would  have  to 
provide  information  regarding  that 
trustee  or  incorporate  by  reference  the 
application  form  previously  used  to 
obtain  a  waiver  of  the  U.S.  trustee 
requirement.  The  procedure  for 
application  for  waiver  is  discussed  in 
detail  below.  •*■  If  any  exchange  or 
tender  offer  for  debt  securities  were 
registered  on  Form  F-8,  pursuant  to 
section  306(c)  of  the  Trust  Indenture  Act 
o^ers  could  not  ba  made  until  an 
indenture  (includiag  the  related 
8tatement(s]  of  eligibility  and 
qualification  of  tht  trustee  or  trustees) 
had  been  filed  for  qualification  with  the 
Commission. 

Registration  statements  on  the 
proposed  forms  must  be  filed  with  the 
Commission  on  the  same  day  as  the 
filing  of  a  prospectus  or  other  document 
with  the  securities  authorities  of  the 
jurisdiction  identified  by  the  registrant 
on  the  cover  of  tht  form  as  the  principal 
jurisdiction  regulating  the  offering.  Any 
amendment  to  the  document  filed  with 
that  jurisdiction  similarly  must  be  filed 
on  the  same  day  with  the  Commission 
under  cover  of  a  post-effective 
amendment  Becatse  the  provincial 
securities  commission  must  review  and 
approve  all  prospectuses  and  related 
documents  prior  to  effectiveness  except 
those  incorporated  in  exchange  offer 
filings,***  these  registration  statements 
and  amendments  would  be  deemed 
effective  on  the  date  the  securities  could 
legally  be  sold  in  flie  principal  Canadian 
jurisdiction.*'*  With  respect  to 
exchange  offers,  which  may  commence 
immediately  in  Canada  upon 
dissemination  of  offering  documents  to 
target  company  shareholders,  filings  on 
Form  F-8  would  become  effective  upon 
filing  with  the  Commission.  *••  Post- 
effective  amendments  to  proposed 
Forms  F-7  through  F-10  also  would 
become  effective  en  the  date  on  which 


■••  See  SwuritiM  Act  Rulet  436^439  (17  CFR 
23a43e-tl9). 

'"ThitwowMoodMyHafffaHwpwtotlanitothe 
■ffact  that  mkIi  noMflcatloB  is  i 


■•oPrapoMdFonnF^X. 

■•>  17  CFR  2aBMl(b|(4)(i)  and  (iv). 

>•*  17  CFR  22aiim(bK2B). 

>•*  See  infra  Motion  IV.G. 

■**  See  tupn  tectkn  in.B. 

>**  PropoMd  Role  4arta). 

'**  Id.  See  supra  n.  It3  and  accompanying  text 


the  securities  legally  aiay  be  sold  in  the 
principal  Canadian  jurisdiction.*** 

In  the  case  of  a  U.S,-only  offering  on 
Forms  F-9  and  F-10,  the  registration 
statement  would  be  made  effective  on 
the  date  specified  by  the  registrant  but 
in  no  event  less  than  seven  days  after 
the  registration  statement  was  filed  with 
the  Commission.***  Tbis  seven-day 
period  corresponds  to  the  average  time 
that  is  required  for  a  registration 
statement  to  be  reviewed  in  Canada.  It 
would  provide  adequate  time  for 
Canadian  authorities  to  advise  the 
Commission  of  any  regulatory  concerns 
and  would  minimize  any  potential  for 
the  proposed  system  to  encourage 
Canadian  issuera  to  forego  qualification 
in  Canada.  The  Commission  specifically 
requests  comment  as  to  whether  the 
procedures  outlined  in  this  Release  are 
likely  to  result  in  Canadian  issuera  that 
would  otherwise  have  offered  securities 
in  Canada  choosing  to  offer  only  in  the 
United  States. 

In  the  case  of  a  debt  offering,  the  trust 
indenture  relating  to  die  securities 
would  be  qualified  when  the  registration 
statement  became  effective.  The 
registration  statement  would  not  be 
deemed  effective,  however,  in  any  case 
where  either  all  the  provisions  of  the 
Trust  Indenture  Act  had  not  been 
complied  with,  or  an  appropriate 
exemption  had  not  been  obtained  from 
those  provisions  with  which  the 
registrant  had  not  complied. 

Registrants  on  the  multijurisdictional 
forms  would  be  able  to  make  a  delayed 
or  continuous  offering  to  the  same 
extent  foreign  private  issuera  cujrentiy 
may  make  such  offerings  pureuant  to 
Rule  415.  However,  i»08pectus  updating 
would  be  accomplished  in  compUance 
with  Canadian  law.**"  Any  updated 
prospectus  would  be  filed  with  the 
Commission  as  a  post-effective 
amendment  and  would  be  declared 
effective  on  the  date  on  which  the 
securities  legally  may  be  sold  in  the 
principal  Canachan  jivisdiction.  A 
registration  statement  for  a  delayed  or 
continuous  offering  could  be  filed  with 
the  Commission  if  the  documents 
contained  in  the  registration  statement 
included  th?  documents  required  in 
Canada  and  complied  with  all  Canadian 
requirements.  In  the  case  of  offerings 
made  in  both  Canada  and  the  United 
States,  the  registrant  would  comply  with 
Canadian  law  regarding  prospectus 


'"  rd.  1 

•••  PropoMd  Rule  467(b). 

■**  Canadian  law  reqnint  a  praapcmiw  to  be 
amended  to  reflect  any  matsrial  chaqie  in  tiie 
infonnation  contained  thenin.  See  diacnaaion  in 
text  accompanying  on.  80-81,  sapra. 
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updating,  and  no  special  undertaking 
would  be  required  in  the  registration 
statement.*'"*  In  the  event  tiiere  was  no 
contemporaneous  offering  in  Canada, 
the  registrant  would  be  required  to  enter 
into  an  undertaking  regarding 
prospectus  updating. 

C.  Application  of  the  System  to  Specific 
Transactions 

Discussed  in  detail  below  are  the 
procedures  whereby  Canadian  issuera 
could  offer  securities  or  any  offerora 
could  make  a  cash  tender  offer  in  the 
United  States  under  the 
multijurisdictional  disclosure  system. 
Equivalent  procedures  are  being 
proposed  by  the  OSC  and  the  CVMQ  for 
use  by  U.S.  issuera  in  Canada. 

1.  Offerings  by  Substantial  Issuera 

(a)  Offerings  of  Investment  Grade 
Debt  and  Preferred  Stock  (Form  F-9). 
Multijurisdictional  registration  would  be 
permitted  for  offerings  by  substantial 
issuers  of  non-converiible  debt 
securities  *''*  or  non-convertible 
preferred  stock  that  are  investment 
grade,  as  defined  in  the  United 
States.*"  Sectuities  that  are  not 
convertible  for  one  year  from  the  date  of 
effectiveness  of  the  registration 
statement  would  be  treated  as  non- 
convertible.  Comment  is  requested  as  to 
the  treatment  of  convertible  securities. 
Should  the  period  of  non-convertibiUty 
be  longer  [e.g.,  for  two  or  three  years)? 

Eligible  offerings  of  investment  grade 
securities  would  be  registered  with  the 
Commission  on  proposed  Form  F-9.  To 
be  eligible  to  use  that  form,  an  issuer 
would  be  required  to  be  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory,  with 
a  total  market  value  for  its  common 
stock  of  at  least  (CN)  $180  million  and  a 
public  float  *"  of  (CN)  $75  million.  The 


>'■>  See  Item  S12(a)  of  Regulation  S-K. 

■'Mt  should  be  noted  that  where  debt  securities 
are  to  be  offered  pursuant  to  the  system,  a  trust 
indenture  relating  to  such  securities  must  be 
qualified  under  the  Trust  Indenture  Act.  See  infm 
section  IV.G. 

"'  Securities  would  be  "investment  grade"  if,  at 
the  time  of  effectiveness  of  the  registration 
statement  at  least  one  nationally  recognized 
statistical  rating  organization  (as  that  term  is  used 
in  rule  15c-l(c)(2)(vi)(F)  under  the  Exchange  Act) 
has  rated  the  security  in  one  of  its  generic  rating 
categories  that  signiftes  investment  grade;  typically 
the  four  highest  rating  categories  (within  which 
there  may  be  subcategories  indicating  relative 
standing)  signify  investment  grade. 

>'"  "Public  float"  is  the  monetary  value  of  all 
outstanding  equity  securities  owned  by  non- 
affiliates,  and  would  be  determined  according  to 
Canadian  practice.  In  the  multijurisdictional  system, 
Canadian  (but  not  U.S.]  issuers  would  include  non- 
voting common  stock  in  the  calculation  of  public 
float 


(CN)  $180  million  requirement  parallels 
one  of  the  eligibility  standards  for  use  of 
Form  S-S,*'*  which  permits  use  of  a 
short-form  prospectus  in  the  United 
States  by  U.S.  issuera.  The  public  float 
requirement  is  derived  from  the 
Canadian  test  for  eligibility  for  the 
Prompt  Offering  Qualification  system, 
discussed  above,*''*  and  is  based  on  the 
Canadian,  rather  than  the  U.S.  definition 
of  affiliates  in  determining  the  amoimt 
of  securities  publicly  held.  These 
requirements  are  expressed  in  terms  of 
Canadian,  rather  than  U.S.,  currency  so 
that  fluctuations  in  exchange  rates 
would  not  affect  an  issuer's  eligibility  to 
use  the  Form. 

Comment  is  requested  as  to  whether 
the  requirements  set  forth  provide 
adequate  indication  of  an  issuer's 
market  following.  Should  the  market 
value  and  public  float  tests  be  set  at 
different  levels,  and  if  so,  should  they  be 
higher  (for  example,  market  value  of 
(CN)  $300  or  $500  million,  or  float  of 
(CN)  $100  or  $300  million)  or  lower  (for 
example,  market  value  of  (CN)  $75  or 
$100  million  or  float  of  (CN)  $25  or  $50 
million)? 

(b)  Other  Offerings  (Form  F-10). 
Offerings  by  substantial  issuera  of 
securities  other  than  investment  grade 
debt  or  preferred  stock  would  be 
registered  on  proposed  Form  F-10.  In 
this  context  "substantial  issuera"  would 
be  those  with  a  common  stock  market 
value  of  at  least  (CN)  $360  million  (to 
approximate  the  Commission's 
requirement  that  equity  issuera  eligible 
to  use  the  Form  F-3  short  form 
prospectus  have  a  market  value  of 
voting  securities  of  (U.S.)  $300 
miUion  *''*),  and  a  pubUc  float  of  (CN) 
$75  million.  As  with  Form  F-O,  comment 
is  solicited  as  to  the  appropriateness  of 
the  tests  for  eligibility  for  Form  F-10. 
Should  the  market  value  and  public  float 
tests  be  set  at  different  levels,  and  if  so, 
should  they  be  higher  (for  example, 
market  value  of  (CN)  $500  or  $700 
million,  or  float  of  (CN)  $100  or  $300 
million)  or  lower  (for  example,  market 
value  of  (CN)  $100  or  $200  million  or 
float  of  (CN)  $25  or  $50  million)? 

As  discussed  above.  Form  F-10  would 
require  reconciliation  of  financial 
statements  to  U.S.  GAAP  as  specified  in 
Item  18  of  Commission  Form  20-F.  Item 
18  requires  the  full  disclosure  of  all 
information  required  by  Regxilation  S-X 
and  U.S.  GAAP,  including  Segment 
information  and  supplemental  oil  and 
gas  data.  Comment  is  solicited  as  to 
whether,  if  reconciliation  is  to  be 


required,  Item  17  reconciliation  should 
suffice.*" 

In  the  United  States,  registration 
statements  are  subject  to  certain 
industry-specific  requirements  relating 
to  an  issuer's  business  and  operations. 
Foreign  issuera  generally  are  held  to  the 
same  level  of  disclosure  as  domestic 
issuera.  Given  Canadian  comprehensive 
disclosure  requirements  and  practices, 
the  Commission  proposes  to  require 
additional  industry-specific  information 
only  from  issuera  engaged  in  banking. 
Canadian  banks  using  Form  F-10  would 
be  required  to  disclose  the  information 
set  out  imder  Item  III.C.,  "Risk 
Elements,"  and  Item  IV.,  "Stmunary  of 
Loan  Loss  Experience"  of  Industry 
Guide  3  under  the  Securities  Act*'* 
Both  the  reconciliation  and  the 
supplemental  Guide  3  information  are 
required  to  be  included  in  both  die 
prospectus  delivered  to  investora  and 
the  registration  statement. 

2.  Rights  and  Exchange  Offers 

(a)  Rights  Offers  (Form  F-7).  Form  F-7 
is  proposed  for  use  by  Canadian  issuera 
making  rights  offerings  in  the  United 
States.  To  be  eligible,  the  issuer  would 
have  to  (1)  be  incorporated  in  Canada, 
and  (2)  have  had,  for  the  36  months 
immediately  preceding  the  offering,  a 
class  of  securities  listed  on  The  Toronto 
Stock  Exchange  or  the  Montreal 
Exchange.*'*  Form  F-7  would  not 
require  that  registrants  meet  any  test 
related  to  market  value  of  shares  or 
public  float.  Comment  is  requested  as  to 
whether  the  eligibility  tests  proposed  for 
use  of  Form  F-7  are  appropriate,  or 
whether  the  (CN)  $75  million  (or  $10 
million,  $25  million  or  $50  miUion) 
market  value  requirement  imposed  by 
Form  F-8  be  extended  to  Form  F-7. 

Since  it  is  intended  that  Form  F-7 
would  exclude  offerings  that  are  major 
financings,  so  that  an  issuer  that  did  not 
meet  the  tests  for  use  of  Form  F-10 
would  not  be  eligible  to  take  advantage 
of  the  system  by  characterizing  an  offer 
as  a  rights  offering,  an  eligible  offer 
could  not  increase  the  capital  of  the 
class  of  securities  offered  by  more  than 
25  percent  The  25  percent  test  is  derived 
from  Canadian  requirements,  which  use 
the  25  percent  threshold  to  identify 


"*  Instruction  I.B.I.  (market  value  of  securities  of 
issuer  to  be  (US)  $150  million). 

"*  See  text  accompanying  nn.  84  Oj,  supra. 
"•  Instruction  IA.4. 


"'  See  supra  n.29.  Item  17  requires  reconciliation 
only  in  measurement  items  (the  income  statements 
and  balance  sheet  amounts). 

'^*  Both  Canadian  banks  and  bank  holding 
companies  (not  common  in  Canada)  would  be 
covered  by  this  requirement 

'''*  Pursuant  to  the  securities  laws  of  Ontario  or 
Quebec,  such  issuers  thus  would  have  three-year 
reporting  histories  with  the  OSC  or  CVMQ.  See 
OSA  section  1(1)(3B);  QSA  section  68. 
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rights  offerings  subject  to  additional 
regulatory  requirements.*"* 

U.S.  residents  must  hold  of  record  *" 
less  than  20  percent  of  the  class  of 
securities  to  which  the  rights  offering 
related.  To  preclude  a  public  offering 
being  made  indirectly  by  an  issuer  not 
eligible  to  make  such  an  offering,  die 
rights  could  not  be  transferable  by  U.S. 
residents.  The  underlying  securities, 
however,  could  be  so  transferable. 
Consistent  with  Canadian  regulations,  a 
further  condition  of  Form  F-7  is  that  the 
exercise  period  of  the  rights  must  not 
exceed  90  days. 

The  securities  to  be  registered  on 
Form  F-7  would  be  those  issuable  upon 
the  exercise  of  rights.  The  rights 
themselves,  wfaeUier  issued  to 
shareholders  by  means  of  warrants  or 
otherwise,  generally  are  not  registrable 
on  a  "no-sale"  theory.*"'  If  the  rights 
were  required  to  be  registered,  the 
issuer  would  be  permitted  to  register 
them  on  Form  F-7. 

(b)  Exchange  Offers  (Form  F-S}—{i] 
Registration  Issues.  Proposed  Form  F-8 
would  be  used  to  register  exchange 
offers  that  are  primarily  Canadian  in 
character,  in  which  all  or  a  i>ortion  of 
the  consideration  offered  is  the 
securities  of  the  bidder,  and  less  than  20 
percent  of  the  securities  of  the  target 
class  is  held  of  record  by  U.S.  residents. 
The  aggregate  market  value  of  the 
registrant's  common  stock  must  equal  or 
exceed  (CM)  $75  million.***  As  with 
rights  offerings  registered  on  Form  F-7, 
registrants  would  be  required  to  have 
had  their  securities  listed  on  The 
Toronto  Stock  Exchange  or  the  Montreal 
Exchange  for  the  36  months  immediately 
preceding  the  offering.  Comment  is 
requested  as  to  the  appropriateness  of 
these  tests.  Given  the  application  of 
Canadian  tender  offer  r^ulation  to  the 
exchange  offer  and  the  interdependence 
of  tender  offer  and  exchange  registration 
disclosure,  should  the  offer  be  permitted 
to  be  registered  using  Canadian 
disclosure,  without  regard  to  the  maricet 
capitalization?  Sho\dd  a  public  float  test 
be  imposed,  as  in  the  case  of  offerings 
by  substantial  issuers?  U  so,  should  the 
same  requirements  as  apply  to  either 
Form  F-0  or  F-lO  be  applied,  or  should  a 
different  public  float  be  required,  for 


>■"  See  OSA  Policy  Statement  No.  tX  tupra  ilB3. 

>%>  See  Rule  12gS-l  (17  CFR  24ai2g5-l).  Sttbiect 
to  levenl  ex|daaatioiu  ud  ijaalificaliaM  let  forth 
in  that  Rnla.  Mcwitiee  are  daeaiMl  to  be  "held  of 
lecord"  by  each  penon  Identified  a*  the  owner  of 
luch  eecuritiea  in  the  raoorda  maintained  by  or  on 
behalf  of  Ae  ieauer  of  aach  aacvltiea. 

>"  Secuiitiei  Act  Releaee  No.  S28  Qnly  2B,  1838). 

>■■  The  taouitiee  alao  oa«ld  be  nsiatend  on 
Form  P-0  or  F-10  if  the  oOerar  wea  eligibia  to  aae 
iuch  bwina.  widKNit  ngard  to  the  onaitMr  of  ilMfaa 
held  by  U.&  reeidenta. 


example.  (CM)  $25  million  or  $50 
milli(m?  Should  the  market  value  of  the 
registrant's  securities  be  set  at  a  higher 
level  (for  example,  (CN)  $100  million  or 
$200  million]  or  a  lower  level  (for 
example,  (CN)  $25  million  or  $50 
million)? 

The  target  of  the  bid  would  be 
required  to  be  incorporated  or  organized 
under  the  laws  of  Canada  or  any 
Canadian  province  or  territory.  The 
bidder  would  be  required  to  offer  its 
securities  upon  identical  terms  and 
conditions  to  both  U.S.  and  Canadian 
shareholders  of  the  target,  consistent 
with  Canada's  all-holders  and  best-price 
policies.***  Adherence  to  these  policies, 
which  as  discussed  are  similar  to  the 
Commission's  All-Hblders,  Best  Price 
Rule,***  would  prevent  discrimination 
among  holders  of  the  class  of  securities 
that  is  the  subject  of  the  offer. 

Contemporaneously  with  the  filing 
with  Canadian  authorities  and  mailing 
to  target  shareholders  of  the  required 
documents,  a  Canadian  offenv  making 
an  offer  pursuant  to  the  system  would 
file  these  documents,  under  cover  of 
Form  F-8  and  accompanied  by  Form  F- 
X,  with  the  Commission.  The  offer  and 
takeover  bid  circular  woidd  be 
distributed  by  mail  in  accordance  with 
Canadian  law  *'*  to  shareholders  in 
both  countries.  In  the  United  States  an 
exchange  offer  cannot  commence  tmtil  a 
registration  statement  has  become 
effective,**'  thereby  delaying  the 
commencement  date  of  the  offer  pending 
acceleration  of  the  effective  date.***  An 
exchange  offer  commences  under 
Canadian  law,  however,  immediately 
upon  the  mailing  to  target  shareholders 
of  the  takeover  bid  circular  containing 
the  required  prospectus  disclosure.*** 
Since  Form  F-8  and  any  amendments 
thereto  would  becone  effective  for 
purposes  of  the  Securities  Act  at  the 
time  the  securities  legally  may  be  sold  in 
the  principal  jurisdiction,  such  filings 
could  become  effective  immediately.*** 
Exchange  offers  re^stered  on  Form  F-8 
under  the  system  thus  would  commence 
in  the  United  States  simultaneously  witii 
dissemination  to  shareholders  of  the 
integrated  circular.*** 


1*4  See  supra  nn.  128. 130-133  and  accompanying 
text 

>"  See  sapra  n.  151  and  accompanying  text 

>••  See  Propoaed  Rule  467(a);  CBCA  eection  198: 
OSA  sectiona  97, 99;  QSA  lection  128  and  Schedule 
XI 

>•'  See  Section  8  of  th«  Securitie*  Act  Rule  450 
(17  CFR  230.459). 

■**  See  supra  n.  123,  citing  Rule  14d-2. 

>■•  See  id,  citing  Canadian  authoritiea:  see  also 
supra  nn.  164-186  and  aocompanying  text 

'*'  See  General  Inatniction  LE.  to  propoeud  Fona 
F-8. 

>**  See  id;  see  also  proposed  Rule  487. 


(ii)  Tender  Offer  Regulation  for 
Exchange  Offers.  Exchange  offers  also 
raise  the  question  of  the  need  for 
compliance  with  each  jsrisdiction's 
exchange  offer  regulatory  scheme 
relating  to  tender  offera  When  a 
Canadian  bidder  is  eligible  to  use  Form 
F-8.  the  tender  offer  regulations 
applicable  in  Canada  would  govern 
under  the  system,  and  compliance  with 
such  regulations  would  be  sufficient 
under  the  Williams  Act,  U.S.  and  other 
non-Canadian  offerors  not  eligible  to 
use  Form  F-8  similarly  could  make 
exchange  offers  for  the  securities  of 
Canadian  issuers  (where  less  than  20 
percent  of  the  holders  of  record  of  the 
subject  securities  were  U.S.  residents) 
pursuant  to  Canadian  tender  offer 
regulations.  Such  non-Canadian  issuers, 
however,  would  have  to  comply  with 
U.S.  disclosure  requirements,  as  set 
forth  on  any  available  Commission 
registration  form.  The  application  of 
tender  offer  regulation  imder  the 
proposed  system  is  discussed  in  Section 
3  hereof. 

(iii)  Proxy  Regulation  Any  solicitation 
of  U.S.  shareholders  involved  in  the 
offer  and  sale  of  securities  registered  on 
Form  F-8  (for  example,  if,  in  connection 
with  a  tender  offer,  the  issuer  proposed 
to  increase  its  authorized  share  capital) 
would  be  exempt  from  Exchange  Act 
proxy  information  and  filing 
requirements  pursuant  to  a  proposed 
new  rule.*** 

3.  Tender  Offers  Pursuant  to  the  System 

Pursuant  to  amendments  to  be 
proposed  to  the  Commission's  tender 
offer  rules,  third-party  or  issuer  tender 
offer  filings  in  connection  with  offers  in 
both  jurisdictions  for  a  class  of  shares  of 
a  Canadian  issuer,  less  than  20  percent 
of  which  is  held  of  record  by  U.S. 
residents,  would  be  peonitted  to 
proceed  in  the  Uiuted  States  in 
compliance  with  the  law  of  Canada, 
provided  the  tender  offer  is  extended  to 
all  holders  of  the  class  of  securities  in 
die  United  States  ***  and  that  die 
transaction  is  covered  by  and  not 
exempted  from  substantive  provisions  of 
Canadian  law  regulatirig  the  terms  and 
conditions  of  the  offer.  In  these 
instances,  compliance  with  Canadian 
law  would  suffice  for  compliance  with 


>*'  Proposed  Rule  3al2-3(c). 

>•*  Coaiiatent  with  dw  Coamiaaion'a  All  HMen 
and  Best  Price  Rules  (Rulea  14d-ia(b)(2),  and  13e- 
4(f)(^(ii),  a  Canadian  hiddar  « laMer  eligiUe  to 
Invoke  the  multijunadictianalayateai  would  not  be 
prohibited  &t>m  ^nrrliuHin  boa  a  tender  offer  VS. 
shareholder*  reeiding  in  a  paificalar  stale  if 
adminiMative  or  pididal  action  takan  panuant  to  a 
statute  enacted  by  that  atate  ^md  eilaneloiruftha 
offer  to  state  residents. 
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the  Williams  Act***  Where  a  bid  not 
covered  by  such  Canadian 
regulation  ***  was  extended  to  U.S. 
shareholders,  the  Williams  Act  and  the 
rules  thereunder  would  govern  the  * 

conduct  of  the  offer  in  the  United  States 
even  if  the  bid  otherwise  would  qualify 
for  inclusion  in  tiie  mnltijurisdictional 
system.  The  schedules  would  require 
that  the  bidder  comply  with  the  Laws, 
regidations  and  policies  of  any 
Canadian  federal  and/or  provincial  m 
territorial  regulatory  agency  applicable 
to  the  particular  offer.  If  the  offeror 
failed  to  comply  widi  Canadian  law,  it 
would  be  in  violation  of  both  Canadian 
and  U.S.  law. 

Under  the  proposal,  dociunents 
containing  tender  offer  and  prospectus 
disclosures  mailed  to  target 
shareholders  and  filed  with  Canadian 
securities  authorities  would  be  filed 
simultaneously  with  the  Commission, 
together  with  the  appropriate 
"wraparound"  forms  or  schedules  (F-8 
or  other  Securities  Act  registration  form 
for  exchange  offers,  Sdiednle  14D-1F  for 
third-party  and  affiliate  tender  offers. 
Schedule  14D-^  for  the  target's 
response  and  Schedule  13E^  for  issuer 
tender  offers  ***)  and  an  executed  Form 
F-X  consenting  to  service  of  process. 
Informati'on  would  be  disseminated  to 
all  U.S.  and  Canadian  shareholders  in 
accordance  with  Canadian  law.***  VS. 
shareholders  would  receive  a  Canadian 
offering  document  bearing  additional 
informational  legends  prescribed  by  the 
Commission.  Where  an  exchange  offer 
was  being  made  pursuant  to  the  syston 
by  an  offeror  not  eligible  to  use  Form  P- 
8,  U.S.  shareholders  would  receive 
Commission-niandated  disclosure  in 
addition  to  the  information  required  to 
be  disseminated  tmder  Canadian  law. 

While  the  eligibility  of  a  bidder  to  use 
Form  F-8  would  depend  upon  whether 
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>•«  Proposed  Rule  14d-l(b)  for  third-party  and 
afniiate  tender  oBet*.  propoaed  Role  14e-2(c)  for  the 
target  company's  responae  thereto  and  proposed 
Rule  13e-l(h)  for  taaaer  tender  offers. 

■**  For  example,  Canada's  federal  and  provincial 
securities  laws  axprsssly  axampt  froai  lender  oBer 
regulation  any  takeover  or  issuer  bid  conducted  on 
a  lecognited  Canadian  stock  exchange  such  as  the 
TSE  or  MB.  CBCA  section  liM  and  R^.  section 
58(b);  OSA  section  BZ(lXa);  QSA  aectiaa  118. 

***  Canadian  law  permits  target  officeis  and 
director*  to  file  and  tranamit  to  shareholders  a 
recommendation  regarding  the  offer  accompanied 
by  M*  or  her  individaal  drcnlar.  Ss#  OSA  section 
98(3)  (officer*  and  director*):  QSA  section  137 
(senior  executives).  Schedule  14D-8F  could  be  used 
to  file  such  response*  with  the  Commission. 

■**  Sire  supra  n.  123  and  accompanying  text  (mail 
delivery).  Any  amendment  to  a  document  made  in 
accordance  with  the  laws  of  Canada  and/or  any  of 
its  province*  or  lenitoiie*.  wndd  be  filed  with  the 
Comuiissiun  nuuei  oowr  of  an  amended 
wraparunnd  font  and  traiiiiiiHtad  to  skarrholdeis 
of  the  swbject  cuuii<aiiy  igskfiug  in  the  United  Statee 
in  compliance  with  applicable  Canacficn  law. 


the  bidder  met  the  specified  nationality, 
size,  market  value  and  float  tests,  there 
would  be  no  such  eligibility  standards 
for  bidders  making  cash  tender  offiers. 
Under  either  circumstance,  however,  the 
subject  issuer  must  be  a  Canadian 
reporting  company,  less  than  20  percent 
of  the  Subject  securities  of  which  is  held 
of  record  by  U.S.  residents.*** 

It  should  be  emphasized  that  bidders 
using  Schedule  14D-1F  would  not  be 
relieved  of  any  obligation  to  file  a 
Schedule  13D  ***  diat  may  arise,  should 
their  beneficial  ownership  of  the  target's 
equity  securities  subject  to  the  offer 
exceed  five  percent.*"* 

Neither  an  F-8  eligible  registrant,*"* 
an  all-cash  bidder  nor  the  issuer  *"* 
would  be  exempt  by  virtue  of  the 
proposed  rule  amendments,  from  the 
civil  liability  and  antifraud  provisions  of 
Sections  10(b),  13(e),  14(e)  and  18  and 
Rules  lOb-5, 13e-4(b)(l)  and  14e-3  under 
the  Exchange  Act  nor,  in  the  case  of  an 
exchange  offer,  from  the  provisions  of 
Sections  11,  22(2)  and  17(a)  of  the 
Securities  Act. 

In  cases  of  tender  offers  ineligible  for 
mnltijurisdictional  treatment  hi  the 
United  States  because  20  percent  or 
more  of  the  subject  shares  were  held  by 
U.S.  residents,  the  rules  and  regulations 
of  the  United  States  generally  would 
apply.  In  the  Commission's  view,  the 
requisite  use  of  the  jurisdictional  means 
can  be  established,  notwithstanding  the 
absence  of  an  affirmative  act  of  the 
bidder,  where  it  is  reasonably 
foreseeable  that  U.S.  shareholders  of  a 
foreign  issuer  that  have  been  excluded 
from  an  offshore  offer  will  sell  their 
shares  into  the  market  in  response  to 
that  offer.***  Further,  as  a  policy  matter, 
the  Commission,  the  Canadlian  federal 
government  the  OSC  and  the  CVMQ 
beheve  that  tender  offers  should  be 
extended  to  all  holders  of  the  class  of 
securities  in  Canada  and  the  Um'ted 


■■**  In  order  to  fall  within  the  subiect  matter 
jurisdiction  of  the  WiUiam*  Act's  tender  offer 
provisions  and,  accordingly,  tfie  provisluBe  at 
proposed  Rule  14d-l(b).  the  securities  aoagiit  to  bo 
acquired  nuiat  be  c()uity  aacurities  regiatared  indar 
Section  12  of  the  Exchange  Act  With  respect  to 
issuer  tender  offers,  howvver,  the  aecorities  of  any 
issuer  filing  periodic  report*  with  the  Commisaian 
pursuant  to  Section  lS{d)  of  the  ITiihnngi  Act  or 
that  has  any  class  of  equity  security  registered 
pursuant  to  Section  12  of  the  Exchange  Act  also 
may  be  sobfect  to  Rnle  13e-4. 

■••l7CF1ta«0-13d101. 

*oo  See  General  fatstraction  I.D.  of  propnaeJ 
Schedule  14D-1P. 

"'  Part  ni3.  of  proposed  Form  F-e. 

*<**  General  Instruction  013.  of  proposed 
Schedule  14D-1P.  General  Instructian  013.  of 
proposed  Schedule  140-9F:  General  Instruction 
III3.  of  proposed  Schedule  13E-CF. 

***  Siee  Sc/imuck  v.  United  Slates,  100  S.  Ct  1443 
(1989):  Carpenters.  United  States,  484  VS.  19 
(1967). 


States,  and  that  efforts  to  avoid 
compliance  with  the  other  jurisdiction's 
regulation  by  attempting  to  "xrlwde 
certain  shcueholders  from  the  offer  are 
consistent  neither  with  the  purposes  of 
either  countiy's  laws  nor  Mhth  the  poblic 
interest***  The  United  States  and 
Canada  mutually  recognize  this 
principle  of  equal  treatment  of  target 
shareholders  in  the  tender  offer  context. 
Traditional  precepts  of  cmnity  do  not 
call  for  exclusion  of  either  country's 
shareholders  from  a  tender  offer,  but 
rather  for  the  offer  to  be  made  on  an 
equal  basis  to  all  shareholders. 

D.  Exchange  Act  Provisions  Affecting 
the  Activities  of  Participants  in  Tender 
and  Exchange  Offers 

Rule  lOb-6  generally  prohibits  a 
distribution  participant  from,  direcUy  or 
indirectly,  bidding  for  or  purchasing,  or 
attempting  to  induce  others  to  piuchase, 
the  securities  in  distribution  or  any 
security  of  the  same  class  and  series  or 
any  right  to  purchase  such  security 
("related  Becurities").  tmtil  the 
participant's  role  in  the  distribution  has 
terminated.*"*  Rule  lOb-13  prohibits  a 


>o«  The  terms  of  an  exchange  offer  for  certain, 
otherwiae  qualified  Canadian  isauera  may  conflict 
with  resthctioni  on  foreign  ownership  Imposed  by 
Canadian  and  United  States  law.  Such  provisions, 
for  example,  effectively  would  prohibit  the 
acquisition  by  Canadian  shareholder*  of  stock  in 
U.S.  entiliea  holding  oil  and  gas  kiasis  (me  SO 
M.SC  161. 184, 188).  or  by  U£.  shareholders  of 
stock  in  a  Canadian  energy  company  [see  Section  7 
of  the  Alberta  Energy  Act  R.S.A.  1980  CA.  17  s.7). 
Under  circunstances  where  national  poHcy 
concerns  may  militate  against  application  of  the 
principles  of  equaUty  undcrlyii^  the 
multijurisdictional  system,  the  rrmifTilttWMi  may 
determine  to  exercise  its  exemptive  authority  under 
Rule*  14d-10(e)  or  13e-4(gK7)  (AH  Holders)  to 
permit  a  Canadian  bidder  to  issue  cash 
consideration  in  lieu  of  securities  in  mnnfytKm  ^\^ 
an  exchange  offer  concurrently  made  to  Canadian 
holders  of  the  target  Relief  thus  may  be  sou^t  from 
this  "aD  holders"  policy  that  otherwise  wouhi 
mandate  the  extension  of  an  exchange  offer  to  \i&, 
shareholders  of  the  Canadian  target  on  the  identical 
terms  and  canditiona  offered  to  Canadian 
shareholders. 

"•  During  an  exchai^  offer,  the  bidder'a 
securities  would  be  in  distribution  and  die 
distribution  participants  would  be  prohtbilad  from 
bidding  for  or  purchasing  those  securities  or  any 
related  securities  until  the  exchange  offer  ended. 
See  also  QSA  Secboo  252.1;  OSC  Policy  Suteawnt 
9  J(C)  (Dec.  24. 1982)  (as  amended),  reprinted  in  3 
Cdn.  Sec  L  Rep.  (CCH)  \  471-803  (coaccmiag  slack 
exchange  bids)!  The  target's  scowitic*  in  an 
exchange  offer  are  considered  "rigbl*  to  pwchaae" 
the  securities  in  diathbotion:  aoeordiivly, 
distribalion  partidpanta  also  would  be  prohiUled 
from  pmchasing  those  securities  during  the 
exchange  offer.  See  Exchange  Act  Releasa  No. 
19585  (March  4. 1983)  (48  FR  10828. 10838  nM).  To  a 
degree.  Rule  lOb-13  (17  CFR  240.10b  13)  oontains  a 
similar  prohibition  on  the  purchase  of  target 

seainiies.  See  Piperv.  Chris  Craft  Industries,  ktc,    - 
430  U.S.  I.  43  n.30  (1977). 


,1 
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person  who  is  making  a  cash  tender 
offer  or  exchange  offer  for  any  equity 
security  firom.  directly  or  indirectly, 
purchasing  or  making  any  arrangement 
to  purchase  such  security  (or  any  other 
security  which  is  immediately 
convertible  into  or  exchangeable  for 
such  security]  otherwise  than  pursuant 
to  the  tender  offer  or  exchange  offer, 
firom  the  time  of  announcement  of  the 
offer  until  its  expiration.  Including  any 
extensions  thereof.  The  rule  is  designed 
to  "protect  shareholders  in  the  tender 
offer  from  the  harmful  effects  of 
purchases  or  arrangements  made 
outside,  and  on  terms  or  conditions 
different  from,  the  tender  offer,  and  to 
protect  the  integrity  of  the  tender  offer 
process  by  proscribing  side  deals  that 
could  render  the  tender  offer  a 
sham."  »<>• 

Canadian  procedures  permit 
participants  in  transactions 
contemplated  by  proposed  Form  F-8  and 
Schedules  140-lF  and  13E-4F  to  engage 
in  certain  activities  that  are  prohibited 
by  Rules  lOb-6  and  lOb-23.  For  example, 
Canadian  provisions  permit  in  limited 
circumstances,  purchases  by  an  offeror 
during  a  third-party  bid,  or  by  an  issuer 
during  an  issuer  bid,  otherwise  than 
pursuant  to  a  tender  offer  conducted  by 
circular  bid.*°^  Such  purchases  are 
permitted  from  the  third  business  day 
following  the  date  of  the  bid  until  its 
termination.  Purchases  are  conditioned 
upon  limiting  the  amount  of  securities 
acquired  to  five  percent  of  the 
outstanding  securities  as  of  the  date  of 
the  bid,  disclosing  the  intention  to  make 
such  purchases  in  the  third-party  or 
issuer  bid  circular,  and  issuing  and  filing 
a  press  release  with  the  relevant 
exchange  or  regulatory  commission  at 
die  close  of  each  day  on  which 
securities  have  been  purchased.*'*'  The 


*■>*  Brief  of  the  Securitiei  and  Exchange 
Commission,  AmicuM  Curiae  at  2,  Texaco  Inc.  v. 
Peimzoil  Co.,  No.  C-e432  (Sup.  Ct  Tex..  July  1967). 

*<>^  See  CBCA  section  197(f):  OSA  sections  93(3>- 
(7);  QSA  sections  120, 142.  Note,  however,  that 
various  other  provisions  of  Canadian  law  proscribe 
transactions  blefore  and  after  the  tender  ofifer  period 
and  afford  protections  similar  to  those  contained  in 
Rule  lOb-13.  See.  e.g..  OSA  section  93(5)  (integrating 
pre-bid  private  transactions  by  an  offeror  with 
formal  bid  purchases  and  re<)uiring  the  offeror,  inter 
alia,  to  offer  consideration  for  securities  deposited 
under  the  bid  at  least  equal  to  the  highest 
consideration  paid  on  a  per  security  basis  in  any 
such  prior  transaction):  OSA  section  93(6) 
(proscribing  purchase*  by  an  offeror  of  the 
aecurities  that  were  the  subject  of  the  bid  for  a 
period  of  20  days  after  die  expiration  of  the  bid  on 
terms  not  generally  available  to  holders  of  that 
dau  of  securities).  The  restrictions  of  OSA  sections 
93  (5)  and  (6)  do  not  apply  to  trade*  effected  in  the 
normal  course  on  a  published  market,  subject  to 
certain  conditions.  See  also  OSC  Policy  Statement 
gj,  tupra  n.204. 

■<>■  OSA  section  93(3]  and  Rag.  section  168;  QSA 
section  142. 


press  release  is  required  to  disclose  the 
purchaser,  the  number  of  shares 
purchased,  the  highest  price  paid  on  that 
day,  the  average  price  paid  for  the 
securities  that  were  purchased  by  the 
purchaser  through  the  facilities  of  the 
stock  exchange  during  the  bid,  and  the 
total  number  of  securities  owned  by  the 
purchaser  as  of  the  close  of  business  of 
the  stock  exchange  on  that  day.*°* 

In  connection  with  the  proposed 
multijurisdictional  disclosure  system, 
the  Commission  is  considering 
publication  of  no-action  positions  with 
respect  to  Rules  lOb-6  and  10b-i3.  The 
contemplated  no-aotion  positions  would 
apply  solely  to  tender  and  exchange 
offers  on  Form  F-8  and  Schedules  14D- 
IF  and  13E-4F,  and  would  permit 
securities  purchases  in  Canada  that  are 
not  made  for  the  purposes  of  creating 
actual  or  apparent  trading  activity  in  or 
of  raising  the  price  of  such  securities. 
The  no-action  positions  would  permit: 
(1)  With  respect  to  cash  tender  offers, 
purchases  of  the  securities  which  are  the 
subject  of  the  offer  and  any  other 
security  that  is  a  right  to  purchase  such 
security  or  is  immediately  convertible 
into  or  exchangeable  for  such  security 
("target  securities")  and  (2)  with  respect 
to  exchange  offers,  purchases  of  target 
securities  and  bids  for  and  purchases  of 
the  securities  offered  by  the  bidder  or 
issuer  ("offered  securities"),  and  any 
security  of  the  same  class  and  series  or 
any  right  to  purchase  any  such  offered 
securities  (collectively,  "subject 
securities").*'*'  The  proposed  no-action 
positions  would  be  available  to  issuers 
and  bidders  that:  (1)  Disclose  in  the 
Form  F-8  and  Schedules  13E-4F  and 
140-lF  the  possibilky  of,  or  the  intent  to 
make,  purchases  of  subject  securities  as 
permitted  by  applicable  Canadian 
regulations;  and  (2)  submit  an 
undertaking  to  disclose  in  the  U.S. 
information  regarding  purchases  of 
subject  securities  on  the  same  basis  as  it 
is  required  to  be  disclosed  or  otherwise 
is  disclosed  pursuant  to  Canadian 
statutory  and  regulatory 
requirements.*  •• 

The  Commission  believes  that  the 
proposed  no-action  positions  with 
respect  to  Rules  lOb-6  and  lOb-13  are 
consistent  with  the  philosophy 


'<■■  See  QSA  section  142;  OSA  Reg.  section  169. 

*'<>  All  exceptions,  exanptions,  and  no-action 
positions  with  respect  to  Rules  lOb-e  and  lOb-13 
are  premised  upon  the  condition  that  none  of  the 
transactions  thereby  pemitted  is  engaged  in  for  a 
manipulative  purpose.  See  Rule  10b-6(a)(4);  fjffee  tr 
Co.  V.  SEC.  446  F.2d  391  (2d  Cir.  1977);  Bnina, 
Nordeman  »  Co..  40  S.E.C.  652. 660  (1961). 

*  ■  ■  Canadian  regulatory  officials  and  broker- 
dealers  have  advised  the  staff  that  it  would  not  be  a 
significant  burden  to  provide  this  additional 
disclosure. 


underlying  the  proposed 
multijurisdictional  disclosure  system, 
and  represent  an  appropriate 
accommodation  that  recognizes  that 
Canadian  procedures  applicable  to 
tender  and  exchange  offers  afford  a 
large  measure  of  the  protections 
provided  by  Rules  lOb^  and  lOb-13. 
The  contemplated  no-action  positions 
would  be  announced  in  the  release  if 
and  when  proposed  Form  F-6  and 
Schedules  13B-4F  and  140-1F  are 
adopted,  announced  in  a  companion 
release,  or  incorporated  into  Form  F-8 
and  Schedules  13E-4F  and  14I>-1F. 
Commenters  are  invited  to  address  the 
scope  and  content  of  the  proposed  no- 
action  positions,  as  well  as  the  means 
by  which  the  requisite  undertaking  is 
made. 

E.  Proxy  and  Insider  Reports 

Canadian  issuers  that  currently  are 
eligible  to  use  Form  20*F  are  not  subject 
to  U.S.  proxy  regulatioa.*'*  All  other 
Canadian  issuers,  however,  must 
comply  with  both  Canadian  and  U.S. 
proxy  regulations  whea  they  solicit  U.S. 
residents.  In  connectioo  with  the 
implementation  of  the  system,  the 
Commission  proposes  to  amend  certain 
of  the  proxy  rules  to  allow  compliance 
by  Canadian  issuers  with  Canadian 
proxy  rules  to  suffice  for  U.S.  purposes. 

The  Commission's  proxy  rules  provide 
that,  if  an  issuer  is  soliciting  proxies  for 
an  annual  meeting  at  which  the  only 
matters  being  voted  upon  include  such 
routine  items  as  the  election  of  directors 
or/and  ratification  or  approval  of 
accountants,  only  definitive  proxy 
statements  must  be  filed  with  the 
Commission.* *»  Thus,  no  filing  of 
preliminary  materials  is  required  If  a 
Canadian  issuer  falls  within  the 
provisions  of  this  rule  so  that  only 
definitive  material  is  required  to  be 
filed,  the  amendments  to  Rule  14a-6 
proposed  today  would  provide  that  the 
proxy  material  need  only  be  prepared  in 
accordance  with  Canadian 
requirements.*  •*  If,  however,  the 
matters  to  be  voted  on  would  require  the 
filing  of  preliminary  proxy  materials  in 
the  United  States,  then  a  Canadian 
issuer  subject  to  U.S.  proxy  rules  would 
be  required  to  prepare  the  proxy 
statement  in  accordance  with  U.S.  rules. 


»'Rule3al2-3. 

*■>  Rule  14a-6(a]  (17  CFR  3l0.14a-6(a])  seU  forth 
the  circumstances  under  which  any  issuer  must  file 
only  definitive  proxy  materials. 

*■*/</.  See  proposed  Rule  Ua-e(m).  Canadian 
issuer*  whose  proxy  materiab  describe  a  meeting 
.the  subject  matter  of  which  would  require  filing  of 
only  definitive  materials  will  be  required  only  to  file 
definitive  materials  with  the  Commission. 
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An  additioaal  area  affected  by  the 
proposed  role  changes  wroold  be  that  of 
shareholder  proposals.  An  aaiendment 
to  Rule  14a-A  under  the  Tixrhmn^ 
Act  *i*  would  provide  that  any 
Canadian  issuer  subject  to  U.S.  proxy 
rules  that  onnplied  with  applicable 
Canadian  shareholder  imposed  rules 
would  be  deemed  to  have  complied  with 
the  requirements  of  Rule  14a-a 

Directors,  ofBcers  and  principal 
stockholders  of  Canadian  and  other 
foreign  private  issuers  eligible  to  use 
Form  20-F  are  not  subject  *^"  to  Section 
16  of  the  Exchange  Act*"  In  a  situation 
somewhat  analogous  to  the  case  of 
proxy  regulation.  Canadian  persons  that 
are  in  certain  relationships  with  a 
Canadian  foreign  private  issuer  must 
comply  with  both  Canadian  and  U.S. 
reporting  requirements.  The  Commission 
today  is  proposing  a  new  rule  '**  that 
would  provide  that  only  persons 
required  to  report  their  securities 
holdings  in  Canada  would  be  required  to 
report  to  the  Commission,  and  die 
reporting  obligations  with  the 
Commission  mold  be  met  by  furnishing 
the  report  filed  with  the  Canadian 
authorities. 

F.  Continuous  Disclosure 

Issuers  that  make  a  registered  offering 
of  securities  in  the  United  States,  or  that 
acquire  a  certain  number  of 
shareholders  ^  record  resident  in  the 
United  States,  are  subject  to  reporting 
requirements  under  the  Exchange  Act 

Section  15(d)  of  the  Exchai^  Act*^* 
as  supplemented  by  Regulation  la),**^ 
requires  each  issuer  that  has  filed  a 
registration  statement  that  has  become 
effective  pursuant  to  the  Securities  Act 
to  file  periodic  reports  thereafter.**' 
Section  13(a)  of  the  Exchange  Act  also 
requires  each  issuer  that  has  securities 
registered  under  Section  12  of  that  Act 
to  file  periodic  reports."'  Securities 


32245 


»••  17  CFR  240.148-8.  See  proposed  Rule  14a-8(f). 

»••  Rule  3al2-^. 

■  ■  ^  The  reporting  obligations  ol  Section  IS  are 
implemented  by  Rule*  ISa-l  through  iea-11  (17  CFR 
240.iea-l  through  24ai6a-ll}.  The  current  fonaa 
used  for  filing  reporU  subject  to  Section  16(a)  are 
Form  3  for  Mtial  statements  and  Form  4  for 
subsequent  changes  tai  beneficial  ownership. 

*  ■  *  Proposed  Role  16a-l2. 

"•  15  U.&C  780(d). 

MO  17  CFK  24ai5d-l  through  24ai5d-21. 

"■  This  raqoirement  applies  in  the  first  year  after 
making  a  Secoritle*  Act  r^stration  and  any 
subsequent  year  in  which  the  class  of  securitie* 
registered  are  held  by  300  or  more  persons.  Section 
15(d)  filing  tequiieuieiits  an  tospended  so  long  as 
the  iasner  ha*  ■  da**  of  secmMe*  reglsteiwj  under 
Section  12,  Jfscwed  infra. 

■■*  18  U.&C  nai»).  Hw  Commission  ha* 
implemented  the  requirement*  of  this  section 
through  Regidaliaa  13A  (17  CFR  Mai9a-1  throogh 
240.13*-17). 


may  be  registered  under  Section  12  for 
two  reasons.  Section  12(b)  of  the 
Exchange  Act  requires  registration  of 
any  class  of  securities,  vdietber  debt  or 
equity,  that  is  listed  on  a  national 
securities  exdiange.*"  Section  12(g) 
requires  issuers  to  register  any  dass  of 
equity  securities  hdd  of  record  by  500  or 
more  persons  if  certain  ssset  tests  are 
met***  Foreign  private  issuers  are 
exempt  from  the  requirements  of  Section 
12(g)  if  they  have  fewer  than  300  U.S. 
holders.  Rule  12g3-2(b)  provides  a 
further  exemption  from  Section  IZfg}."* 

Any  Section  lS(d)  obligation  resulting 
solely  from  use  of  tiie  fonns  pn^posed 
today  could  be  met  by  filing  with  the 
Commission  under  cover  of  proposed 
Form  40-F  the  periodic  disclosure 
documents  required  hi  Canada.  These 
would  include  Annual  Information 
Fomu  [lot  Prompt  Offering.  Qualification 
issuers),  annual  and  interim  financial 
statements  and  material  change 
reports.**'  Oocumraits  would  be  filed 
with  the  Commission  at  the  same  time 
as  they  were  filed  wiUi  die  apprc^riate 
Canadian  agency.  No  recondUation  of 
financial  statements  would  be  requircNL 
All  Canadian  disclosure  documents  filed 
with  the  Commission,  as  discussed 
above,  would  be  subject  to  antifraod 
and  Section  18  liability.**^ 

Canadian  issuen  that  incurred 
registration  or  reporting  obligations 
under  Section  12(^  generally  would  be 
required  to  fulfill  tiiose  obli^tions  by 
filing  regular  SEC  continuous  disclosure 
fonns.**'  The  proposed  system. 


"MSUACTS^). 

*'«  15  U.S£.  TBi^).  a*  aupplemeBtad  by  Ruk  1^ 
1  thereunder  (17  CFR  24ai^l).  Ragistratian  of  a 
class  of  securities  under  Section  12(g)  is  made  by  all 
foreign  private  iseuers  on  Fom  20-F,  and  by 
Canadian  foreign  private  issuers  who  meet  the 
requirements  of  that  form.  See  General  Instruction 
A.  Form  20-F  is  also  the  form  used  for  annual 
reports  by  non-Canadian  foreign  issuers  and  eligible 
Canadian  isauer*.  However,  since  it  is  not  avallabie 
for  annual  reports  by  issuer*  that  have  a  reporting 
obligation  under  Sections  12(b)  or  lS(d),  most 
Canadian  issuers  cnrrentty  file  annual  reports  on 
Form  10-K,  quarterly  reports  on  Pomi  10-Q  and 
current  reports  on  Form  S-K.  General  InstmctioB 
A.(b)  to  Form  20-F. 

*"  Rule  12g3-2(b)  exempU  from  Section  12(g) 
issuers  that  furnish  to  the  Commission  rtie 
documents  that  they  either  are  rsqutaed  to  or 
actually  do  make  p«blic  file  with  their  home 
regulatory  agency,  or  distribute  to  Ihur  security 
holders.  Rule  12g3-2(b)  is  not  available  to  issuers 
quoted  on  NASDAQ.  When  the  Commission 
adopted  tiiis  postUoa  regardhig  isniers  qvoted  on 
NASDAQ,  it  "grandfathered"  certain  tosuers 
already  relying  on  this  exemption  that  ««re  so 
quoted.  The  grandfathered  period  has  expired  with 
respect  to  all  Canadian  issnere.  Secnritiea  Act 
Release  Na  SM  (Oct  6, 1983). 

***  See  diacuaakm  of  reporting  requinBMnU  in 
Section  IIIJBm  it^ra. 

"^  See  supra  no.  98-100  and  aoooapanyii^  text 
■■■  Farm  20-F  would  be  iwed  to  regialer  and 
report,  and  Form  6-K  would  be  used  to  report  by 
Canadian  ismen  that  bad  not  registered  on  offerli^ 


however,  would  permit  Canadian 
issuers  tiiat  met  tiie  tests  for  eligibility 
for  use  of  Form  F-lO  (/>.,  tiiat  had  an 
aggregate  market  vahie  for  their 
securities  of  (a«^  1300  raiOkm  and  a 
public  float  of  (CN)  $75  million), 
regardless  of  whether  tiiey  had  made 
offerings  pursuant  to  the  system  (TMO 
issuers"),  to  comply  with  Section  12(g) 
continuous  disclosure  requirements  by 
filing  the  equivalent  Canadian 
documents  under  cover  of  Fonn  40-F. 
Reconciliation  of  financial  statements 
would  be  required,  but  (as  in  annua) 
reports  on  Form  20-F)  dnia  recondliatian 
wookl  be  to  Item  17  of  Form  20-F  ratiier 
than  to  Item  18.  The  Commissiaa  will 
consider  comments  received  in  nspoaae 
to  its  questions  concerning  the  need  for 
reconciliation  for  offerings  on  Fonn  F-10 
in  determining  whetiier  to  require 
reconcihation  for  continuous  reporting 
purposes.  The  Commission  requests 
comment  as  to  whether  tliere  are 
distinct  reasons  not  to  require 
reconciliation  for  Exchange  Act 
reporting  purposes. 

As  is  the  case  witii  F-lO  issuers, 
Canadian  issuen  that  met  the  test  for 
eligibility  for  use  of  Form  F-8  (>.«.,  that 
had  an  aggregate  maricet  vahie  for  the 
securities  of  (CN)  $180  million  and  a 
pubhc  float  of  (OM)  $75  million),  even  if 
they  had  not  made  an  offering  pursuant 
to  the  system  ("F-0  issuers"),  could 
comply  with  Section  12(g)  continuous 
disclosure  requirements  Uiat  arose  in 
connection  with  nonconvertibie 
inyestinent  grade  preferred  stock  **•  by 
filing  Canadian  periodic  reporting 
documents  under  cover  of  Form  40-F. 
Reconciliation  of  finandaj  statements 
would  not  be  required. 

The  exemption  from  Section  12(g) 
provided  by  Rule  12gS-Z(b)  would 
continue  to  exist  and  would  be 
tmaffected  by  adoption  of  the 
multijurisdictional  system.  A  Canadian 
issuer  currently  furnishing  Canadian 
disclosure  documents  to  the 
Commission  pursuant  to  Rule  12g3-2(b) 
that  extended  a  public  offer  into  the 
United  States  registered  on  the  proposed 
forms  would  become  subject  to  the 
periodic  reporting  requirements  of 
Section  15(d).  It  could  meet  this 
obligation  by  filing  with  the  Commission 
the  same  documents  as  it  presently 
fiiraishes  under  Rule  12g3-2(b).  except 
that  documents  would  be  filed  under 
cover  of  Form  40-F.  Further.  Section  18 


under  the  Securities  Act  (e^..  pursuant  to  the 
proposed  system).  Canadian  issuers  that  had 
registered  securities  parsoant  to  the  proposed 
system  woaM  have  lo  register  on  Form  10  and 
report  on  Fonns  lO-K.  S-K  and  lO-Q.  See  General 
Instruction  A(b)  to  Fom  20-F. 
***  Section  12(g)  does  not  apply  to  debt  securities. 
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liability  under  the  Exchange  Act  now 
would  attach  to  those  filings.'*" 

Section  12(b)  registration  "^  and 
reporting  obligations  would  be  treated 
similarly  under  the  system  to  obligations 
arising  under  Section  12(g].  Canadian 
issuers  that  had  a  class  of  securities 
listed  on  an  exchange  would  have  to  file 
SBC  continuous  disclosure  documents. 
F-10  issuers,  and  F-8  issuers  of  non- 
convertible  investment  grade  debt  or 
non-convertible  investment  grade 
prefeired  stock,  however,  would  be  able 
to  comply  with  their  Section  12(b) 
reporting  obligations  by  filing  the 
appropriate  Canadian  forms  under  cover 
of  proposed  Form  40-F.  If  the  class  of 
securities  listed  was  non-convertible 
investment  grade  debt  or  preferred 
stock,  no  reconciliation  of  financial 
statements  would  be  required,  while  if 
other  securities  were  listed.  Item  17 
reconciliation  would  be  required. 
Comment  is  requested  as  to  whether, 
when  non-convertible  investment  grade 
debt  or  preferred  stock  is  listed,  the 
issuer  thereof  should  be  permitted  to 
meet  Section  12(b)  reporting  obligations 
by  filing  Canadian  documents,  whether 
or  not  it  met  any  size  test"* 

The  Commission  recognizes  the 
potential  anomalies  of  permitting  use  of 
the  system  to  meet  continuous 
disclosure  requirements  under  Section 
lS(d),  but  only  permitting  its  use  to  meet 
similar  continuous  disclosure 
requirements  under  other  sections  of  the 
Exchange  Act  by  specified,  larger 
issuers.  For  example,  a  relatively  small 
Canadian  issuer  of  debt  securities 
trading  over-the-counter  in  the  United 
States  would  not  be  subject  to  reporting 
requirements.  If  it  listed  those  securities 
in  the  United  States,  it  would  become 
subject  to  Section  12(b)  reporting 
obligations,  and  would  have  to  file  U.S. 
documents  with  the  Commission.  If  later 
it  met  the  size  requirements  for  Form  F- 
g,  it  could  file  Canadian  documents  with 
the  Commission.  Similarly,  issuers 
making  exchange  offers  (but  not  meeting 
the  tests  for  eli^bility  for  Form  F-9  or  F- 
10)  are  likely  to  encounter  Section  12(g) 
continuous  reporting  requirements 
immediately  upon  consummation  of  the 
offer. 


•*B  Infonnation  lupptled  to  tiw  ConuniMion  under 
Rule  128»-2(b)  it  not  "filed"  with  the  ConuniMion 
■nd  therefore  is  not  tubiect  to  Section  18  Uebllity. 

■■>  Fonn  S-A  could  be  used  to  regiiter  listed 
securitiee  in  conjunction  with  the  Fonns  propoeed 
today  in  the  same  way  as  it  is  ptesently  used  with 
standard  Cominission  forms. 

**■  Compare  General  Instruction  LA.4.  to  Fonn  F- 
3;  General  Instructiott  LA2.  to  Fonn  S-S  (no  sin 
requirements  to  use  such  forms  if  investment  grade 
debt,  and  investment  grade  prefetred  stock  in  the 
case  of  Form  S-3.  it  offered). 


The  Commission  therefore  requests 
comment  as  to  whether  the  system 
shotild  be  extended  to  permit  its  use  for 
continuous  disclosure  purposes  by  a 
larger  number  of  issuers.  Should  Uie 
system  be  extended  to  encompass  all 
Canadian  issuers  having  a  reporting 
obligation  under  Section  12(b),  to  all 
issuers  having  a  reporting  obligation 
under  Section  12(g),  or  to  both,  and  if  not 
to  both  groups  of  issuers,  upon  what 
groimds  should  they  be  distinguished? 
Should  all  issuers  to  which  the  system  is 
extended  meet  the  requirements  for 
inclusion  in  the  Prompt  Offering 
Qualification  systems?  Should  issuers 
be  permitted  to  use  Canadian  disclosure 
documents  for  particular  classes  of 
securities,  for  example,  for  all 
investment  grade  securities  or  for  all 
investment  grade  debt  securities,  in  all 
circimistances?  Should  Forms  S-3  and 
F-3  be  amended  to  permit  the 
incorporation  by  reference  of 
information  filed  on  proposed  Form  40- 
F? 

Canadian  issuers  currently  filing  SEC 
continuous  disclostue  forms  could 
change  to  filing  Canadian  forms  on  the 
same  basis  as  issuers  filing  registration 
statements  on  the  proposed  forms,  i.e., 
they  would  have  to  meet  the  same  size 
tests  and  reconcile  their  financial 
statements  as  described  above. 
Canadian  issuers  that  had  not  made  an 
offering  pursuant  to  the 
multijtirisdictional  system,  and  thus  did 
not  have  a  Form  F-X  on  file  with  the 
Commission,  would  be  required  to  file  a 
Form  F-X  if  they  wished  to  comply  with 
the  Commission's  periodic  reporting 
requirements  by  filing  Canadian 
documents  under  cover  of  Form  40-F. 

G.  Use  of  Foreign  This  tees  in  Trust 
Indentures 

1.  Background         I 

The  Trust  Indenture  Act  applies 
generally  to  the  offer  and  sale  of  debt 
securities  and  participation  interests  in 
debt  securities  if  the  means  of  U.S. 
interstate  commerce  are  used.  In  such 
cases,  the  securities  must  be  issued 
under  an  indenture  that  has  been 
qualified  under  the  Act,  unless  an 
exemption  is  available.  The  Trust 
Indenture  Act  imposes  standards  of 
conduct  on  the  indenture  trustee, 
requires  the  furnishing  of  reports  and 
notices  by  the  obligor  and  the  trustee, 
regulates  impairments  of  holders'  rights 
to  sue  for  principal  and  interest  on  the 
indentiire  securities  and  establishes 
eligibility  requirements  for  the  indenture 
trustee. 

Section  310(a)(1)  of  the  Trust 
Indenture  Act  establishes  the  eligibility 
requirements  for  trustees  to  serve  under 


a  qualified  indenture.***  The  indenture 
must  require  that  there  at  all  times  shall 
be  one  or  more  trustees  serving  tmder 
the  indenture,  at  least  one  of  whom  at 
all  times  shall  be  a  corporation 
organized  and  doing  business  under  the 
laws  of  the  United  States  or  of  any  state 
or  territory  or  the  Distridl  of 
Columbia.***  The  trustee  also  must  be 
authorized  tmder  such  laws  to  exercise 
corporate  trust  powers,  end  be  subject 
to  supervision  or  examination  by 
Federal,  State,  territorial  or  District  of 
Columbia  authority.  Absent  an 
exemption,***  a  Canadian  issuer  selling 
securities  in  the  United  States  '** 
pursuant  to  the  multijurisdictional 
registration  system  would  be  obligated 
to  comply  with  the  reqtifrement  to  have 
a  U.S.  trustee. 

The  U.S.  trustee  requirement  of 
Section  310(a)(1)  could  oreate  an 
impediment  to  the  efficient  use  of  the 
multijurisdictional  system  by  Canadian 
issuers.  In  practice,  trust  indentures  in 
Canada  invariably  provide  for  all 
trustees  to  be  Canadian  registered  trust 
companies;  **^  thus,  the  U.S.  trustee 
requirement  would  disrupt  established 
Canadian  business  practices. 

Under  the  Trust  Indenture  Act,  the 
Commission  may  exerciee  authority  in 
accordance  with  Section  304(d)  to 
exempt  from  one  or  mose  provisions  of 
the  Trust  Indenture  Act  any  security 
issued  or  proposed  to  be  issued  by  a 
foreign  person.  Such  authority  may  be 
exercised  upon  appUcafion  by  a  foreign 
issuer,  and  after  opportanity  for  a 
hearing,  if  the  Commission  finds  that 
compliance  is  not  necessary  "in  the 
public  interest  and  for  the  protection  of 
investors."  Since  Section  304(d)  requires 
that  the  Commission  make  a  finding 
after  opportunity  for  a  hearing,  thus 
contemplating  case-by-case 
determinations,  exemptions  imder  this 
Section  may  not  be  granted  pursuant  to 


»»»15U.S.C.77iJi(a)(l). 

»»♦/</. 

*"  E.g..  Section  304(a](B]  of  the  Trust  Indenture 
Act  (15  U.S.C.  77ddd)  (exemption  for  securities 
issued  or  guaranteed  by  a  foreign  government  or 
subdivision,  agency  or  instruaentality  thereof]. 

■**  The  staff  has  granted  nianerous  no-action 
letters  involving  offers  and  sales  of  securities 
otherwise  than  under  a  qualified  indenture,  «^ere 
the  securities  were  being  ofFefed  and  sold  outside 
the  United  States  in  reliance  upon  Securities  Act 
Release  No.  470S  (July  9, 1964)  (29  FR  9828).  Kg- 
Goldman.  Sachs  »  Co.  (Oct  3. 1985).  The 
Commission  has  expressed  its  intention  to  continue 
this  position  if  Proposed  Regulation  S  is  adopted. 
Securities  Act  Release  No.  6779  Qune  la  1968)  (53 
FR  22861). 

**'  See  generally  Waters,  liow  of  Tmsta  in 
Canada  100-103  (2d  ed.  1964). 
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a  rule  promulgated  by  the 
Commission.**" 

The  Commission  has  proposed  the 
Trust  Indenture  Reform  Act  of  1980 
("Bill"),  which  was  introduced  this 
legislative  session  into  both  houses  of 
the  Congress.*'*  This  Bill  is  designed  to 
refine  provisions  of  the  Trust  Indenture 
Act  to  accommodate  new  developments 
in  the  types  of  debt  instnunents  and 
distribution  techniques.  If  enacted,  the 
Commission's  proposal  would 
conditionally  permit  foreign  persons  to 
act  as  sole  trustees  tmder  qualified 
indentures.****  Pending  passage  of  the 
Bill,  the  Commission  today  is  proposing 
the  establishment  of  a  process  for 
application  for  exemption  from  the 
relevant  provisions  of  the  Trust 
Indenture  Act. 

2.  Exemptive  ReUef  Under  Section  304(d) 

The  Commission  is  proposing  two 
alternative  methods  of  applying  for 
waiver  of  the  U.S.  trustee  requirement  in 
offerings  made  pursuant  to  the 
multijurisdictional  system.  One  method 
would  permit  application  for  waiver  to 
be  made  on  the  proposed  registration 
forms  themselves.  "The  other  would 
provide  for  application  prior  to  making 
any  filing  pursuant  to  the 
miiltijurisdictional  system.  Under  the 
prior  application  system,  a  waiver,  if 
granted,  would  be  effective  for  a  year. 
Prior  application  would  be  particularly 
useful  in  the  case  where  there  were 


"*  The  Commission  has  not,  to  date,  promulgated 
any  rules  or  forms  under  Section  304(d).  Compare 
Rule  40-4  (17  CFR  260.40-4)  (applications  under 
Section  304(c)(1));  Rule  4o-6  (17  CFR  2ea4c-5) 
(applications  under  Section  304(c)(2)):  Form  T-4  (17 
CFR  269.4)  (form  for  applications  for  exemption 
pursuant  to  Section  3M(c]).  Applications  currently 
are  made  by  the  issuer-normally,  but  without  any 
specific  form — and  decided  on  a  case-by-case  basis 
by  the  Commission  or  staff.  Eg.,  Mgemeine 
ElektricitaU-Cesellschaft,  Release  39-81  (1955);  The 
Mexican  Light  and  Power  Company  Limited, 
Release  No.  39-48  (1949).  The  exemptive  authority 
under  Section  304(d]  has  been  delegated  to  the 
Director  of  the  Division  of  Corporation  Finance.  17 
CFR  200.3O-l(e)(2). 

■"  S.  651.  lOlst  Cong.,  1st  Sess.,  135  Cong.  Rec. 
3034.  3064  (1969).  H.R.  1786, 101st  Cong.,  1st  Sees.. 
135  Cong.  Rec.  1028. 1141  and  1154  (1989).  On  June  1, 
1989,  the  Subcommittee  on  Telecommunications  and 
Finance.  Committee  on  Energy  and  Commerce  of 
the  House  of  Representatives  held  hearings  on  the 
bill. 

**°  The  bill  would  automatically  incorporate  the 
mandatory  provisions  of  the  Trust  Indenture  Act 
into  each  qualified  indenture;  confer  more  general 
exemptive  authority  upon  the  Commission,  enabling 
it  to  adapt  the  Trust  Indenture  Act  to  mari(et 
conditions;  change  the  time  at  which  a  trustee 
having  a  proscribed  confUct  of  interest  must  resign 
to  90  days  after  an  event  of  default  (excluding 
notice  and/or  grace  periods),  rather  than  within  90 
days  after  the  trustee  ascertains  that  it  has  such 
proscribed  conflict  of  interest:  include  creditor 
status  as  a  proscribed  conflict  of  interest;  and  effect 
technical  changes  intended  to  modernize 
requirements  under  the  Act  that  do  not  compromise 
indenture  security  holder  protection. 


already  security  holders  under  the 
hidenture  proposed  to  be  used  and  the 
requirement  discussed  below  to  provide 
notice  to  such  holders  would  delay  an 
anticipated  offering. 

Proposed  Rules  4d-l  to  4d-6  would 
implement  Section  304(d)  of  the  Trust 
Indenture  Act  by  establishihg  a 
procedure  under  which  Canadian 
issuers  could  apply  for  an  exemption 
from  the  U.S.  trustee  requirement  of 
Section  310(a)  of  the  AcL*«»  As  required 
under  Section  304(d),  applications  would 
continue  to  be  decided  on  a  case-by- 
case  basis. 

a.  Application  for  Waiver  at  Time  of 
Offering 

The  first  method  of  applying  tmder 
Section  304(d)«**  and  Rule  4d-l  for  a 
waiver  of  U.S.  trustee  requirements  of 
Section  310(a)(1)  would  permit 
application  to  be  made  on  the  form  used 
to  register  the  offering.  An  issuer 
applying  for  a  waiver  would  so  indicate 
on  the  cover  page  of  the  form,  and 
would  provide  the  information  regarding 
the  trustee  requested  by  the  form  (which 
is  the  same  as  the  substantive 
information  that  would  be  provided  on 
Form  T-5).  It  also  would  indicate 
whether  there  were  any  securities 
already  outstanding  under  the  indenture. 
Under  the  proposal,  an  application  for 
an  exemption  fi>om  the  requirements  of 
Section  310(a)(1)  of  the  Act  could  be 
filed  pursuant  to  Section  304(d)  and  Rule 
4d-l  if  three  conditions  were  met.  First 
the  application  must  relate  to  securities 
registered  or  to  be  registered  on  Form  F- 
7,  F-8,  F-9,  or  F-10  under  the  Securities 
Act.  Second,  the  appUcation  must  relate 
to  securities  that  have  been  issued  or 
that  the  applicant  reasonably  expects  to 
issue  within  one  year  from  the  date  of 
apphcation.**'  Third,  the  application 
must  relate  to  sectirities  that  have  been 
or  will  be  issued  under  an  indenture  that 
(i)  is  or  will  be  qualified  under  the  Act, 
and  (ii)  requires  there  to  be  at  all  times 
one  or  more  trustees  theretmder,  at  least 
one  of  whom  is  a  corporation  or  other 
person  organized  and  doing  business 


**'  Applications  for  exemption  from  other 
provisions  of  the  Act  (if  necessary)  or  by  foreign 
issuers  not  using  the  multijurisdictional  forms  sbll 
could  be  made  pursuant  to  the  statutory  exemptive 
process  of  Section  304(d]. 

'**  Section  304(d)  provides  that  the  Commission 
may  exempt  securities  issued  or  "proposed  to  be 
issued."  Compare  Section  6  of  the  Securities  Act 
(registration  statement  deemed  effective  only  as  to 
securities  "proposed  to  be  offered").  Rule  415  under 
the  Securities  Act  permits  securities  specified  in 
Rule  415{a){l)(viil)  through  (x)  to  be  registered  only 
in  an  amount  which,  at  ^e  time  the  registration 
statement  becomes  effective,  is  reasonably 
expected  to  be  offered  and  sold  within  two  years 
bom  the  initial  effective  date  of  registration. 

■**  See  discussion  of  apphcation  for  waiver  prior 
to  offering,  infra. 


under  the  laws  of  Canada  or  any 
province  thereof  (referred  to  as  the 
institutional  trustee),  and  is  (A) 
authorized  under  such  laws  to  exercise 
corporate  trust  powers,  and  (B)  subject 
to  supervision  or  examination  by 
governmental  authority. 

Proposed  Rule  4d-4  provides  that  if  an 
appUcant  files  an  application  relating  to 
securities  issued  or  issuable  under  an 
indenture  under  which  any  other 
securities  are  outstanding,  the  applicant 
must  send  concurrently,  by  first  class 
mail  or  other  equally  prompt  means, 
notice  of  such  application  to  all  holders 
of  record  of  outstanding  securities  under 
such  indenture.***  The  proposal 
requires  the  notice  to  advise  holders  of 
the  filing  of  the  application.***  Any 
request  by  a  holder  for  a  hearing  must 
be  filed  within  20  days  of  the  application 
date  set  forth  on  such  notice.  A 
subsequent  notice  must  be  sent  to  such 
holders  if  any  hearing  on  the  application 
is  to  be  held  by  the  Commission.*** 
Commenters  should  address  whether,  as 
an  alternative,  notice  should  be  given 
whether  or  not  there  are  outstanding 
securities  under  the  indenture  and 
whether  that  notice  should  be  required 
to  be  by  publication  in  the  Federal 
Register  or  otherwise,  instead  of  or  in 
addition  to  the  procedure  described 
above. 

Proposed  Rule  4d-5  gives  an  applicant 
the  opportimity  to  waive  a  hearing  and 
request  the  Commission  to  decide  the 
application  without  a  formal  hearing  on 
the  basis  of  the  application  and  other 
information  and  dotnmients  that  the 
Commission  designates  as  part  of  the 
record.  However,  tmder  the  proposal,  a 
hearing  may  be  called  upon  order  of  the 
Commission  notwithstanding  that  the 
applicant  shall  have  filed  a  waiver  and 
request  whenever,  in  the  judgment  of  the 
Commission,  such  a  hearing  is  necessary 
or  appropriate  in  the  public  interest.  The 
proposal  requires  the  applicant,  at  the 
request  of  the  Commission,  to  furnish 
such  additional  information  or 
docimients  as  the  Commission  may 
deem  necessary  to  decide  the 
application. 

If  no  hearing  were  held,  the 
Commission  would  issue  an  order 


***  A  copy  of  such  notice  shall  also  be  filed  widi 
the  Commission  as  pari  of  the  apphcatioa 

■*'  The  notice  also  most  set  forth  the  dale  on 
which  the  application  was  filed  with  the 
Commission  and  state  that  any  interested  person 
may  request  in  writing,  within  20  days  of  the  date  of 
filing  of  the  apphcation.  that  a  hearing  be  held.  Such 
request  shall  state  the  nature  of  the  interested 
person's  interest  and  the  reason  for  such  request 

***  Notice  of  hearing  must  include  the  time,  place 
and  nature  of  the  hearing,  the  legal  authority  and 
jurisdiction  under  which  the  hearing  is  bc^  held, 
and  the  matters  of  fact  and  law  at  issue. 


BEST  COPY  AVAILABLE 
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granting  the  exemption  on  the  twentieth 
day  following  the  filing  of  the 
application.  U  there  were  no  securities 
already  outstanding  under  the  relevant 
indenture,  tiie  Connnlssion  could  grant 
the  exemption  at  any  time  after  the 
filing. 

/^plications  pursuant  to  Proposed 
Rule  4d-l  would  be  considered  and 
decided  on  a  case-by-case  basis.  In 
deciding  i^edier  to  grant  applications, 
the  Commission  woiud  consider  all  the 
relevant  facts  and  circumstances, 
including  comparability  of  regulation 
widl  respect  to  supervision  and 
examination  by  governmental  authority 
of  the  foreign  trustee. 

One  factor  to  be  considered  in 
deddiog  an>lications  is  the  extent  to 
which  &  fraeigo  trustee  is  subject  to 
supervision  or  examination 
substantially  equivalent  to  that 
applicable  to  IJ.S.  institutional  trustees. 
Althou^  applications  would  be  decided 
under  the  proposal  on  a  case-by-case 
basis,  the  Commission's  staff  has 
preliminarily  reviewed  regulation  of 
trust  conqianias  under  the  laws  of 
Canada  and  Ontaria  In  order  to  be 
licensed  under  the  federal  statute  to 
operate  as  a  trust  company,  a 
corporation  nuist  file  an  application, 
satisfy  capital  and  other  requirements, 
and  con^ily  with  inspection  and 
recordkeeping  requirements.*** 
Similarly,  in  order  to  be  licensed  under 
the  Ontario  Trust  Company  Act.  a 
corporation  must  file  an  application, 
satisfy  wtninwim  capital  requirements, 
demonstrate  fitness  of  innders,  and 
demonstrate  that  the  proposed  plan  of 
operations  is  feasible.  The  Ontario 
statute  also  establishes  recordkeeping 
requirements  and  accounting  rulest  and 
requires  the  filing  of  an  annual 
return.*** 

b.  AppUcatitm  for  Waiver  Prior  to 
Offenag.  Another  method  of  applying 
for  a  waiver  of  U&  trustee  requirements 
would  permit  api^cation  to  be  made  in 
advance.  This  provision  would  allow 
issuers  to  file  applications  pursuant  to 
Rule  4d-l  in  advance  of  filing  a 
registration  statemrat  on  a 
multijurisdicti(»al  form,  if  the  issuer 
reasonably  expected  to  issue  the 
securities  witUn  one  year  from  the  date 
of  applicatioa.  Comment  is  requested  as 
to  whether  this  provision  is  appropriate. 
Specifically,  should  die  period  of 
applicability  for  die  waiver  be  longer 
than  one  year,  for  example,  two  or  three 
years? 


Applications  for  waiver  prior  to  an 
offering  would  be  filed  on  Form  T-5.  The 
applicant  would  be  required  to  describe, 
as  part  of  the  application,  the  seciuitieB 
that  are  the  subject  of  the  application 
and  to  identify  the  indenture  or 
indentures  under  which  the  securities 
are  issued  or  to  be  issued.  Form  T-5 
only  would  require,  however,  such 
information  as  would  indicate  the  t3rpe 
and  general  character  of  the  securities. 
Thus,  die  applicant  might  provide  a  non- 
specific desalption  of  the  securities, 
such  as  "unsecured  debentioes  or 
notes."  Under  Rule  4d-l  and  Form  T-5, 
as  proposed,  the  appUcation  could 
relate,  moreover,  to  different  types  or 
classes  of  securities  ^sued  or  to  be 
issued  under  different  indentures,  but 
appropriate  description  would  be 
required  to  be  given  in  the  Form  T-5, 
such  as:  "unsecured  debentures  to  be 
issued  under  an  indeature  between  the 
applicant  and  trustee  x,"  and  "mwtgage 
bonds  to  be  issued  under  an  indenture 
and  deed  of  trust  between  the  applicant 
and  trustee  y."  **• 

As  is  the  case  with  applications  made 
at  the  time  of  offering,  waivers  would  be 
granted  on  a  case-by>ca8e  basis,  and  the 
same  factors  would  be  taken  into 
account  in  granting  a  waiver.  Again,  as 
is  the  case  with  applications  made  prior 
to  the  offering,  the  Cammission  would 
issue  an  order  granting  the  exemption 
on  the  twentieth  day  of  the  application  if 
no  hearing  were  held  If  there  were  no 
securities  already  outstanding  under  the 
relevant  indenture,  the  Commission 
could  grant  the  exen^tion  at  any  time 
after  the  filing.  Comment  is  requested  as 
to  whether  notice  of  the  application 
should  be  given  in  al  cases,  whether  or 
not  there  are  securities  outstanding 
under  die  indenture  and  whether  that 
notice  should  be  required  to  be  by 
publication  in  the  Federal  Register  or 
otherwise,  instead  of  or  in  addition  to 
the  applicant's  mailing  of  notice  to 
security  headers. 

V.  State  Securities  RegulatioB 

In  addition  to  complying  with  the 
federal  securities  laws,  issuers  selling 
their  securities  in  the  United  States  are 
subject  to  the  securities  laws  of  the  50 
states,  the  District  of  Columbia  and 
Puerto  Rico.  Generally,  these  laws 
require  state  registration  of  offerings 
made  to  persons  in  ttie  state. 


*«^  TntH  Companies  Act  R.S.C  197a  Chap.  T-IS. 
as  amended. 

*«•  Loan  and  Tnitt  Coiporation  Act  S.0. 1087,  c. 
33. 


i4*  It  shoiiid  be  noted,  kowever.  that  nothing  in 
the  propoeed  ralea  or  fonss  would  change  cuirent 
policies  and  practicea  coaceraing  the  quaUfication 
of  "open-ended"  indentiucs.  An  "open-ended" 
indentnie  fraqueiitly  provide*  only  a  general 
description  of  secaritie*.  Under  staS  poKcie*  and 
procedures,  however,  an  *open-ended"  indenture 
cannot  pertain  to  both  secured  and  unsecured,  or 
subordinated  and  unsubordinated,  securities. 


In  most  jurisdictions,  the  registration 
statement  filed  with  the  Commission 
will  also  satisfy  the  state  filing 
requirements.  The  filings  are  subject  to 
review  by  each  of  the  states,  as  to  the 
adequacy  of  the  disclosure  and,  in  many 
states,  for  compliance  with  additional 
substantive  standards.  For  example,  a 
state  may  have  the  authority  to  deny 
registration  if  the  offering  involves 
excessive  "cheap  stock"  to  promoters, 
excessive  options  or  warrants, 
unreasonable  underwriters' 
compensation,  or  excessiive  dilution,  or 
if  a  class  of  common  stodk  lacks  voting 
rights. 

Various  exemptions  fram  registration 
under  state  law  are  available;  the  two 
most  relevant  to  the  multijurisdictional 
disclosure  process  are  that  for  rights 
offerings  and  that  for  securities  traded 
in  specified  marketplaces.  The  former 
exemption  is  usually  limited  to  rights 
which  are  either  nontransferable  or 
exercisable  for  only  a  limited  period  of 
time.  The  marketplace  exemptions 
generally  apply  to  securities  listed  on 
the  New  Yoiic  and  American  Stock 
Exchanges,  and  in  some  instances  on 
specified  regional  exchanges,  or 
designated  as  National  Market  System 
securities  and  quoted  on  NASDAQ. 
Securities  of  the  same  issuer  which  are 
senior  to  securities  included  in  an 
exempt  marketplace  are  also  exempt. 

Two  factors  have  operated  to  produce 
considerable  uniformity  among  the 
states.  First,  the  securities  laws  of  most 
states  are  modeled  after  the  Uniform 
Securities  Act  Second,  the  North 
American  Securities  Administrators 
Association  ("NASAA"J**°  proposes 
tmiform  guidelines  and  procedures 
which  are  frequendy  adopted  by  many 
of  its  member  states.  Notwithstanding 
these  factors,  the  speciffc  requirements 
for  offering  and  selling  securities  in  any 
state  will  be  governed  b^  that 
jurisdiction's  statute,  rules  and  policies. 

In  April  1989,  NASAA  adopted  a 
Statement  on  Internationalization  of  the 
Securities  Markets,  in  which  it  urged 
securities  regulators  to  "encourage 
legitimate  capital  raising  activities 
across  national  borders."  subject  to 
"minimum  rules  to  ensure  investor 
protection."  Consistent  with  that 
Statement,  NASAA  has  formed  a  special 
task  force  to  work  with  the  Commission 
and  the  provinces  of  Ontario  and 
Quebec  to  determine  what 
accommodations  would  be  appropriate 
at  the  state  level  to  facilitate  use  of  the 
multijurisdictional  disclosure  process. 


"0  NASAA  is  an  associaticr.  of  state  and 
provincial  securities  regulators  in  the  United  States 
and  Canada. 
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VI.  Request  for  Comments 

Any  interested  person  wishing  to 
submit  written  comments  on  any  aspect 
of  the  Forms  and  Rules  proposed  today, 
or  the  multijurisdictiond  disclosure 
system  as  a  whole,  is  requested  to  do  so. 

Vn.  Cost-Benefit  Analysis 

To  evaluate  fully  the  benefits  and 
costs  associated  with  the  proposed 
multijurisdictional  disclosure  system, 
the  Commission  requests  commenters  to 
provide  views  and  data  as  to  the  costs 
and  benefits  associated  with 
multijurisdictional  offerings  and  tender 
offers  imder  current  law  as  compared  to 
such  costs  and  benefits  imder  the 
proposed  system.  Ilie  Commission  is 
not  aware  of  ajiy  additional  costs  that 
would  restilt  firom  the  proposed  system, 
as  issuers  would  be  able  to  avoid 
expenses  associated  with  the 
preparation  of  more  than  one  disclosure 
document 

Vm.  Statutory  Basis  of  Rule  Proposals 
and  Form  Changes 

These  revisions  are  being  proposed 
pursuant  to  Section  19  of  the  Securities 
Act'"  sections  12. 13, 14, 15, 18,  and  23 
of  the  Exchange  Act"'  and  section  304 
of  tiie  Trust  Indenture  Act"* 

List  of  Subjects  in  17  CFR  Parts  230, 239. 
240, 249. 260  and  269. 

Reporting  and  recordkeeping 
requirements,  securities. 

IX.  Text  of  Rule  Proposals  and  Form 
Changes 

In  accordance  with  the  foregoing.  Title 
17,  Chapter  n  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230  is 
amended  by  adding  the  following 
citations: 

Authority:  Sec  19  of  the  Sectirities  Act  of 
1933,  as  amended  48  Stat  85  (15  U.S.C.  778], 
unless  otlierwrise  noted. 

2.  By  adding  §  230.467  to  read  as 
follows: 

1230.467   Effecttveness  of  registration 
stataments  and  post-affectlva  amandmants 
ttwreto  made  on  Fenns  F-7,  F-6,  F-9,  and 
F-10. 

(a)  A  registration  statement  on  Forms 
F-7,  F-8,  F-fl  or  F-10  (SS  239.37,  239.38, 
239.39  or  239.40  of  this  chapter),  or  a 


32249 


••'15U.&C77S. 

»»« 15  U.S.C  78/,  78m.  TSn,  780. 78p,  and  78w. 

•••15UAC77ddd(d). 


post-effective  amendment  thereto,  filed 
in  connection  with  a  contemporaneous 
offering  of  securities  in  the  registrant's 
home  jurisdiction  shall  become  effective 
on  the  date  on  which  such  securities 
legally  may  be  sold  in  the  jurisdiction 
identified  on  such  Form  as  the  principal 
jurisdiction  regulating  such  offering  (the 
"principal  jurisdiction"). 

(b)  If  there  is  no  contemporaneous 
offering  in  the  registrant's  home 
jurisdiction,  a  re^stration  statement  that 
is  filed  on  Form  F-9  or  F-10,  or  a  post- 
effective  amendment  thereto,  may 
designate  on  the  facing  page  a  date  and 
time  for  such  filing  to  become  effective, 
and  such  registration  statement  or  post- 
effective  eunendment  shall  become 
effective  in  accordance  with  such 
designation;  prowrfec/,  however.  That 
such  registration  statement  shall  not 
become  effective  until  seven  calender 
days  or  more  after  it  is  filed. 

(c)  Notwithstanding  tiie  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  no 
registration  statement  relating  to  the 
issue  of  debt  securities  shall  become 
effective  until  the  provisions  of  the  Trust 
hidenture  Act  of  1939  (15  U.S.C.  78aaa  et 
seq.)  have  been  satisfied  or  an 
exemption  from  any  provisions  of  that 
Act  that  have  not  been  satisfied  has 
been  granted  pursuant  to  section  304(d) 
(15  U.S.C.  78ddd(d])  or  Rule  4d-5  under 
that  Act  (17  CFR  240.4d-5). 

PART  239--FORIIIS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

3.  The  authority  citation  for  Part  239 
continues  to  read  as  follows: 

Autliority:  The  Setnirities  Act  of  1933, 15 
U.S.C  77a,  unless  otherwise  noted. 

4.  By  adding  SS  239.37,  239.38, 239.39. 
239.40  and  239.41  to  read  as  follows: 

Note:  See  appendix  for  text  of  Forms.  The 
Forms  do  not  appear  in  the  Code  of  Federal 
Regulations. 

9239.37    Form  F-7,  for  registration  under 
the  Securitias  Act  of  1933  of  sacuritias  of 
certain  Canadian  lasuors  oHered  for  casli 
upon  ttia  exercise  of  rights  granted  to 
axisUng  sacurtty  holdera. 

(a)  Form  F-7  may  be  used  for  the 
registration  tmder  the  Securities  Act  of 
1933  (the  "Securities  Act")  of  securities 
offered  for  cash  upon  the  exercise  of 
rights  granted  to  existing  security 
holders  of  the  registrant 

(b)  Form  F-7  is  available  to  any 
registrant  incorporated  or  organized 
under  the  laws  of  Canada,  or  any 
Canadian  province  or  territory,  that  for 
the  36  calendar  months  immediately 
preceding  the  filing  of  a  registration 
statement  on  this  Form,  has  had  any 
class  of  securities  Usted  on  the  Montreal 
Exchange  or  The  Toronto  Stock 


Exchange  and  that  currently  is  in 
compliance  with  the  obligations  arising 
from  such  listing.  The  rights  granted  to 
security  holders  that  are  resident  in  the 
United  States  shall  be  granted  upon  the 
same  terms  and  conditions  as  those 
granted  to  such  holders  resident  in  the 
registrant's  jurisdiction  of  incorporation 
or  organization,  prowyerf,  That  the 
securities  offered  upon  exercise  of  such 
rights  may  not  be  registered  on  this 
Form  if  such  rights  are  transferable  to 
U.S.  residents  and  further  provided, 
That  the  exercise  period  for  the  rights 
granted  to  security  holders  shall  be  90 
days  or  less. 

(c)  Less  than  20  percent  of  the  class  of 
securities  with  respect  to  which  die 
rights  are  granted  shall  be  held  of  record 
by  U.S.  residents.  For  purposes  of  Uiis 
instiiiction,  "held  of  record"  shall  be 
construed  hi  accordance  with  Rule  12g5- 
1  under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"). 

Instruction.  For  purposes  of  this  Form,  the 
term  "U.S.  resident"  as  applied  to  security 
holders,  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  security  or  its  share  transfer  agent  as 
Iwing  located  in  the  United  States.  The 
calculation  of  record  holders  shall  be  as  of 
the  end  of  the  issuer's  last  quarter  or,  if  such 
quarter  ended  within  80  days  prior  to  the  date 
of  fihng,  then  as  of  the  end  of  the  preceding 
quarter. 

(d)  Any  transaction  in  which 
securities  registered  on  this  Form  are 
offered  shall  not  increase  the 
registrant's  issued  and  outstanding 
capital  by  more  than  25  percent. 

(e)  This  Form  shall  not  be  used  if  the 
registrant  is  an  investment  company,  as 
defined  in  Section  3  of  the  Investment 
Company  Act  of  1940. 

(f)  A  registration  statement  on  this 
Form  should  be  filed  with  the 
Commission  simultaneously  with  the 
fihng  of  the  home  jurisdiction 
document(s)  accompanying  such  Form 
wiUi  the  jurisdiction  identified  on  the 
cover  of  the  Form  as  the  principal 
jurisdiction  regulating  the  offering 
("principal  jurisdiction").  Pre-effective 
amendments  to  this  Form  should  be  filed 
simultaneously  with  the  filing  of 
additional  or  changed  documents  in  the 
principal  jurisdiction.  In  accordance 
with  Rule  467,  this  registration  statement 
shall  be  deemed  effective  for  purposes 
of  the  Securities  Act  on  the  date  on 
which  the  securities  covered  herein 
legally  may  be  sold  in  tiie  principal 
jurisdiction. 

(1)  Any  amendment  to  such  home 
jurisdiction  document(s)  after  the 
effective  date  of  this  registration 
statement  shall  be  filed  with  the 
Commission  as  a  poet-effective 


Federal  RagtotM  /  Vol  54.  No.  149  /  Friday.  August  4.  1989  /  Proposed  Rules 


amendment  to  diis  Fonn  simultaneously 
with  the  filing  of  sa^  docament(8]  with 
the  principal  }arisdictioa  Such  post- 
effective  amendment  shall  be  deemed 
effectiTe  for  purposes  of  the  Securities 
Act  at  such  time  as  the  amendment  to 
the  home  Jurisdiction  dociunentts) 
legally  may  be  used  under  the 
applicable  law  of  such  Jurisdiction,  in 
accordance  wiA  Rule  467. 

(2)  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  filed 
under  cover  of  an  appropriate  facing 
sheet.  ^aU  be  numbered  consecutively 
in  the  order  in  which  filed,  and  shall 
indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which 
the  amendment  is  prepared  and  the  file 
number  of  the  registration  statement 

(3)  If,  however,  an  amendment  to  the 
home  Jurisdiction  document(s)  is  filed 
after  effectiveness  oi  the  registration 
statement  that  increases  the  number  of 
securities  that  may  be  sold  thereunder, 
in  lieu  of  filing  a  post-effective 
amendmoit  hereto,  a  new  registration 
statement  shall  be  filed  on  ti^  Form.  As 
provided  in  Rule  429,  the  proq)ectu8 
indnded  in  the  new  registration 
statement  thaU  be  deemed  to  include  a 
prospectus  covering  unsold  securities 
regist«red  previously.  If  this  is  the  case, 
the  followtag  legend  shall  appear  at  the 
bottom  of  the  fadng  page  of  the 
registration  statement:  "This  combined 
prospectus  relates  to  registration 
statement[8]  33-[insert  file  numbers  of 
previous  registration  statements]." 

fi23t.3t   FemiP-t. for regMralion under 
the  SeeurWee  Act  of  1*33  of  securitlae  of 
eertaki  CaMdtan  isaiiers  to  be  Issued  In 
exchange  offefs. 

(a)  Form  F-B  may  be  used  for 
registration  under  the  Securities  Act  of 
1933  ("Securities  Act"]  ot  securities  to 
be  issued  in  an  exchange  offer. 
Securities  may  be  registered  on  this 
Fonn  whether  they  constitute  the  sole 
consideration  for  such  exchange  offer, 
or  are  offered  in  conjunction  with  cash. 

(b)  Form  F-6  is  available  to  any 
registrant  incorporated  or  organized 
under  the  laws  of  Canada,  or  any 
Canadian  province  or  territory,  ihat,  for 
the  36  calendar  months  immediately 
precediog  the  filing  of  the  registration 
statement  on  this  Form,  has  had  any 
class  of  securities  Ibted  on  the  Montreal 
Exchange  or  The  Toronto  Stock 
Exchange  and  that  currently  is  in 
compliance  with  the  obligations  arising 
from  such  listing,  if  the  aggregate  market 
value  of  the  common  stock  [including 
non-voting  common  stock]  of  such 
registrant  held  by  non-affiliates  is  [CN] 
$75  million  or  more,  provided.  That  for 
the  purposes  of  this  instruction,  the  term 
"affiliate"  shall  mean  any  person 


holding  10  percent  or  more  of  the 
common  stock  (induding  non-voting 
common  stock]  of  Uie  registrant. 

Instruction.  The  market  value  of  the 
registrant's  outstandlag  common  stock  shall 
be  the  average  of  tlte  bid  and  asked  prices  of 
•udi  stock,  in  the  principal  market  for  such 
stock  as  of  a  date  within  30  days  prior  to  the 
date  of  filing. 

(c)  The  issuer  of  the  securities  to  be 
exchanged  (the  "subject  securities"]  for 
securities  of  the  registrant  shall  be 
incorporated  or  organized  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory,  and  less  than  20 
percent  of  the  class  of  subject  securities 
shall  be  held  of  reoord  by  U.S.  residents. 
For  purposes  of  this  instruction,  "held  of 
record"  shall  be  construed  in 
accordance  with  Rule  12g5-l  under  the 
Secimties  Exchange  Act  of  1934  (the 
"Exchange  Act"]. 

Instruction.  For  the  purpose  of  this  Form, 
the  tenn  'XJ.S.  resident"  as  applied  to 
security  holders,  shal  mean  any  person 
whose  address  appears  on  the  records  of  the 
subject  issuer  or  its  share  transfer  agent  as 
being  located  in  the  United  States.  The 
calculation  of  record  holders  shall  be  as  of 
the  end  of  the  issuer's  last  quarter  or,  if  such 
quarter  ended  within  60  days  prior  to  the  date 
of  niing,  then  as  of  the  end  of  the  preceding 
quarter. 

(d]  The  securitiaa  to  be  registered  on  ^ 
Form  F-6  shall  be  offered  to  U.S. 
residents  upon  the  same  terms  and 
conditions  as  they  are  required  to  be 
offered  to  residents  of  Canada. 

(e)  This  Form  shall  not  be  used  if  the 
registrant  is  an  investment  company,  as 
defined  in  section  3  of  the  Investment 
Company  Act  of  1940. 

(0  A  registratioft  statement  on  this 
Fonn  should  be  filed  with  the 
Commission  simultaneously  with  the 
filing  of  the  home  Jurisdiction 
document(s]  accompanying  such  Form 
with  the  jurisdiction  identified  on  the 
cover  of  the  Form  as  the  principal 
jurisdiction  regulating  the  offering 
("principal  jurisdiction"].  Pre-effective 
amendments  to  this  Form  should  be  filed 
simultaneously  with  the  filing  of 
additional  or  changed  documents  in  the 
principal  jurisdiction.  In  accordance 
with  Rule  467,  this  registration  statement 
shall  be  deemed  affective  for  purposes 
of  the  Securities  Act  on  the  date  on 
which  the  securities  covered  herein 
legally  may  be  sold  in  the  principal 
jurisdiction. 

(1)  Any  amendment  to  such  home 
jurisdiction  document(s]  after  the 
effective  date  of  tfiis  registration 
statement  shall  be  filed  with  the 
Conunission  as  a  post-effective 
amendment  to  this  Form  simultaneously 
with  the  filing  of  such  document(s]  with 
the  principal  jurisdiction.  Such  post- 


effective  amendment  shall  be  deemed 
effective  for  purposes  of  the  Securities 
Act  at  such  time  as  the  amendment  to 
the  home  jurisdiction  document(8] 
legally  may  be  used  under  the 
applicable  law  of  such  jurisdiction,  in 
accordance  with  Rule  4i97. 

(2]  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  filed 
under  cover  of  an  appsopriate  facing 
sheet,  shall  be  numbered  consecutively 
in  the  order  in  which  filed,  and  shall 
indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which 
the  amendment  is  prepared  and  the  file 
number  of  the  registration  statement. 

(3]  If,  however,  an  amendment  to  the 
home  jurisdiction  document(s]  is  filed 
after  effectiveness  of  the  registration 
statement  that  increases  the  niunber  of 
securities  tibat  may  be  sold  thereunder, 
in  lieu  of  filing  a  post-effective 
amendment  hereto,  a  aew  registration 
statement  shall  be  filed  on  this  Form.  As 
provided  in  Rule  429^  iie  prospectus 
included  in  the  new  registration 
statement  shall  be  deemed  to  include  a 
prospectus  covering  unsold  securities 
registered  previou^.  If  this  is  the  case, 
the  following  legend  shall  appear  at  the 
bottom  of  the  facing  page  of  the 
registration  statement:  "This  combined 
prospectus  relates  to  legistration 
8tatement[s]  33 — [insert  file  numbers  of 
previous  registration  statements]." 

S239.39   Form F-t, fortegletiatlon under 
the  Securltiee  Act  of  19B3  of  mvestmant 
grade  non-convertMe  delM  or  preferred 
securities  of  certain  Canadian  Issuera. 

[a]  This  Form  F-9  may  be  used  for  the 
registration  under  die  Securities  Act  of 
1933  (the  "Securities  Act"]  of  investment 
grade  non-convertible  debt  or  preferred 
securities. 

InstmcUons 

1.  Securities  shall  be  "investment  grade"  if. 
at  the  time  of  effectiventss  of  the  registration 
statement  at  least  one  nationally  recognized 
statistical  rating  organisation  (as  that  term  is 
used  in  relation  to  Rule  15c3-l(c)(2Kvi](F) 
under  the  Securities  Ex(iiange  Act  of  1934 
(the  "Exchai^e  Act")  (§  2l0.1Sc3- 
l(c](2](vi](F)  of  this  cha^)  has  rated  the 
security  in  one  of  its  generic  rating  categories 
that  si^iifies  investment  grade;  typically,  the 
four  highest  rating  categories  (within  which 
there  may  be  subcategories  or  gradations 
indicating  relative  standing]  signify 
investment  grade. 

2.  Securities  shall  be  *non-convertible"  if 
they  may  not  be  converted  for  a  period  of  at 
least  one  year  from  the  date  of  effectiveness 
of  the  registration  statenent 

[b]  Form  F-0  is  available  to  any 
registrant  incorporated  or  organized 
under  the  laws  of  Canada,  or  any 
Canadian  province  or  territory,  that  has 
been  subject  to  the  periodic  reporting 
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requirements  of  any  sectirities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at 
least  36  calendar  months  immediately 
preceding  the  filing  of  the  registration 
statement  on  this  Form,  and  that  is 
currentiy  in  compliance  with  such 
obligations,  if  [1]  the  aggregate  market 
value  of  the  common  stock  (including 
nonvoting  common  stock]  of  such 
registrant  is  [CM]  $180  million  or  more; 
and  (2)  the  aggregate  market  value  of 
such  common  stock  held  by  non- 
affiliates  is  (CN]  $75  million  or  more, 
provided,  That  for  the  purposes  of  this 
Instruction,  the  term  "affiliate"  shall 
mean  any  person  holding  10  percent  or 
more  of  the  coounon  stock  (including 
non-voting  common  stock]  of  the 
registrant 

Instruction.  The  market  value  of  the 
registrant's  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 
stock  was  last  sold,  or  the  average  of  the  bid 
and  asked  prices  of  such  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
witiiin  30  days  prior  to  the  date  of  filing. 

[c]  This  Form  shall  not  be  used  if  the 
registrant  is  an  investment  company,  as 
defined  in  section  3  of  the  Investment 
Company  Act  of  194a 

[d]  A  registration  statement  on  this 
Form  should  be  filed  with  the 
Commission  simidtaneously  with  the 
filing  of  the  home  jurisdiction 
document(8]  accompanying  such  Form 
with  the  jurisdiction  identified  on  the 
cover  of  the  Form  as  the  principal 
jurisdiction  regulating  the  offering 
("principal  jurisdiction"].  Pre-effective 
amendments  to  this  Form  should  be  filed 
simultaneously  with  the  filing  of 
additional  or  changed  doctunents  in  the 
principal  jurisdiction.  In  accordance 
with  Rule  467,  this  registration  statement 
shall  be  deemed  effective  for  ptirposes 
of  the  Securities  Act  on  the  date  on 
which  the  securities  covered  herein 
legally  may  be  sold  in  the  principal 
jurisdiction. 

(1]  Any  amendment  to  such  home 
jurisdiction  docimient(s]  after  the 
effective  date  of  this  registration 
statement  shall  be  filed  with  the 
Commission  as  a  post-effective 
amendment  to  this  Form  simultaneously 
with  the  filing  of  such  document(s]  with 
the  principal  jurisdiction.  Such  post- 
effective  amendment  shall  be  deemed 
effective  for  purposes  of  the  Seouities 
Act  at  such  time  as  the  amendment  to 
the  home  jurisdiction  document(s] 
legally  may  be  used  under  the 
applicable  law  of  such  Jurisdiction,  in 
accordance  with  Rule  467. 

[2]  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  filed 
under  cover  of  an  appropriate  facing 


sheet,  shall  be  numbered  consecutively 
in  the  order  in  which  filed,  and  shall 
indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which 
the  amendment  is  prepared  and  the  file 
number  of  the  registration  statement 

[3]  If,  however,  an  amendment  to  the 
home  jurisdiction  document(8}  is  filed 
after  effectiveness  of  the  registration 
statement  that  increases  the  number  of 
securities  that  may  be  sold  thereunder, 
in  lieu  of  filing  a  post-effective 
amendment  hereto,  a  new  registration 
statement  shall  be  filed  on  this  Form.  As 
provided  in  Rule  429,  the  prospectus 
included  in  the  new  registration 
statement  shall  be  deemed  to  include  a 
prospectus  covering  unsold  securities 
registered  previously.  If  this  is  die  case, 
the  following  legend  shall  appear  at  the 
bottom  of  the  facing  page  of  die 
registration  statement  "This  combined 
prospectus  relates  to  registration 
8tatement[s]  33 — (insert  file  numbers  of 
previous  registration  statements]." 

[4]  If  the  registration  statement  relates 
to  an  offering  that  is  not  a 
contemporaneous  offering,  it  shall 
become  effective  in  accordance  with 
Rule  467(b). 

9238^    Form  F-10,  for  registration  under 
the  Sacurttiee  Act  of  securMee  of  eertatn 
Canadian  issutf*. 

[a]  This  Form  F-10  may  be  used  for 
the  registration  of  securities  tinder  the 
Securities  Act  of  1933  (the  "Securities 
Act"]. 

(b]  Form  F-10  is  available  to  any 
registrant  incorporated  or  organized 
tmder  the  laws  of  Canada,  or  any 
Canadian  province  or  territory,  that  has 
been  subject  to  the  periodic  reporting 
requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at 
least  36  calendar  months  immediately 
preceding  the  filing  of  the  registration 
statement  on  this  Form,  and  that  is 
currentiy  in  compliance  with  such 
obligations,  if  [1]  the  aggregate  market 
value  of  the  common  stock  (including 
non-voting  common  stock]  of  such 
registrant  is  [CM]  $360  million  or  more; 
and  (2)  the  aggregate  market  value  of 
such  common  stock  held  by  non- 
afl^ates  is  (CN]  $75  million  or  more, 
provided.  That  for  the  purposes  of  this 
Instruction,  the  term  "affiliate"  shall 
mean  any  person  holding  10  percent  or 
more  of  the  common  stock  (including 
non-voting  common  stock]  of  the 
registrant 

Instruction.  The  market  value  of  the 
registrant's  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 
stock  was  last  sold,  or  the  average  of  the  bid 
and  asked  prices  of  such  stock,  in  the 


principal  market  for  such  stock  as  of  a  date 
within  30  days  prior  to  the  date  of  filing. 

(c)  This  Form  shall  not  be  used  if  the 
registrant  is  an  investment  company,  as 
defined  in  section  3  of  Uie  Investment 
Company  Act  of  1940. 

(d)  A  registration  statement  on  this 
Form  should  be  filed  with  the 
Commission  simultaneously  with  the 
filing  of  the  home  jurisdiction 
document(8]  accompanying  such  Form 
with  the  jurisdiction  identified  on  the 
cover  of  the  Form  as  the  principal 
jurisdiction  regulating  the  offering 
("principal  jurisdiction").  Pre-effective 
amendments  to  this  Form  should  be  filed 
simultaneously  with  the  filing  of 
additional  or  changed  documents  in  the 
principal  jurisdiction.  In  accordance 
with  Rule  467,  Uiis  registration  statement 
shall  be  deemed  effective  for  purposes 
of  the  Securities  Act  on  the  date  on 
which  the  securities  covered  herein 
legally  may  be  sold  in  Uie  principal 
jurisdiiction. 

(1)  Any  amendment  to  such  home 
jurisdiction  document(8)  after  the 
effective  date  of  this  registration 
statement  shall  be  filed  with  the 
Commission  as  a  post-effective 
amendment  to  this  Form  simultaneously 
with  the  filing  of  such  document(8)  with 
the  principal  jurisdiction.  Such  post- 
effective  amendment  shall  be  deemed 
effective  for  purposes  of  die  Securities 
Act  at  such  time  as  the  amendment  to 
the  home  jurisdiction  document(s) 
legally  may  be  used  under  the 
applicable  law  of  such  jurisdiction,  in 
accordance  with  Rule  467. 

(2)  Any  amendment  to  a  registration 
statement  on  this  Form  shall  be  filed 
under  cover  of  an  appropriate  facing 
sheet  shall  be  numbered  consecutively 
in  the  order  in  which  filed,  and  shall 
indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which 
the  amendment  is  prepared  and  the  file 
number  of  the  registration  statement 

(3)  ff,  however,  an  amendment  to  the 
home  jurisdiction  document(s]  is  filed 
after  effectiveness  of  the  registration 
statement  that  increases  the  number  of 
securities  that  may  be  sold  thereunder, 
in  lieu  of  filing  a  post-effective 
amendment  hereto,  a  new  registration 
statement  shall  be  filed  on  this  Form.  As 
provided  in  Rule  429,  the  prospectus 
included  in  the  new  registration 
statement  shall  be  deemed  to  include  a 
prospectus  covering  unsold  securities 
registered  previously.  If  this  is  die  case, 
the  following  legend  shall  appear  at  the 
bottom  of  the  facing  page  of  the 
registration  statement  "This  combmed 
prospectus  relates  to  registration 
statement[s]  33-[insert  file  numbers  of 
previous  registration  statements]." 


I 
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(4)  If  the  registration  atatement  relates 
to  an  offering  that  is  not  a 
contemporaneous  offering,  it  shall 
become  effective  in  accordance  with 
Rule  467(b). 

{239.41    FonnF-X,forappolntiMntof 
■flertforayy«cyofpfOcaa>byfowlgn 
toeuara  ragMaflng  MCurMM  on  Futina  F-7| 
F-«,  F-«  or  F-10  (H  2M.37. 239^  239^ 
or  239.40  of  IMS  clMptar),  or  reglstaring 
•ocurMlM  or  fMng  partodte  raporta  on  Form 
40-F  (S  249.2401  of  tMa  ctaptar).  or  by  any 
parson  Wnglandar  offer  documanta  on 
Sdiadula  13C-4F.  14d-1F  or  140-9F 
<H  24ai3a-102, 240.144-102  or  240.144- 
103oftMactiaplar)u 

Form  F-X  shall  be  filed  with  the 
Commission: 

(a)  By  any  issuer  registering  securities 
on  Forms  F-7,  F-8,  F-9  or  F-10  under  the 
Securities  Act  of  1933; 

(b)  By  any  issuer  registering  securities 
or  filing  periodic  reports  on  Form  40-F 
under  the  Securities  Exchange  Act  of 
1934  if  it  has  not  previously  filed  a  Form 
F-X  in  connection  with  the  class  of 
securities  registered  or  in  relation  to 
which  a  report  is  filed  on  Form  40-F; 
and 

(c)  By  any  issuer  or  other  person  filing 
tender  offer  documents  on  Schedules 
13E-4F.  14D-1F  or  14D-8F. 

PART  240-GENERAL  RULES  AND 
REQULATIONS.  SECURITtES 
EXCHANGE  ACT  OF  1934 

5.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Authority:  Sec.  23  of  tlie  Securities 
Exchange  Act  of  1934,  as  amended,  48  Stat. 
901  (15  U.S.C.  78w),  unless  otherwise  noted. 

6.  By  adding  paragraph  (c)  to 
S  240.3al2-3  to  read  as  follows: 

9240.3a12-3    ExwnptkMW  from  SoetkNM 
14(a).  I4(t»),  14(e),  14(f)  and  16  for  sacurltiao 
of  certain  foreign  isauars. 
•        •        •        *        * 

(c)  An  issuer  otherwise  subject  to  the 
provisions  of  sections  14(a),  14(b),  14(c). 
or  14(f)  of  the  Act,  that  is  soliciting 
proxies  in  order  to  vote  upon  a  matter 
being  considered  in  order  that  an 
exchange  offer  to  be  registered  on  Form 
F-8  [i  239.38  of  this  chapter)  may  be 
made,  will  not  be  subject  to  such 
provisions  with  regard  to  such 
solicitation. 

7.  By  revising  paragraphs  (a)  and  (b) 
to  S  240.12g-3  to  read  as  follows: 

S240.12g-3   Ragiatrationofsacurttlaaof 
riasuars. 


12  of  the  Act  are  issued  to  the  holders 
of  any  class  of  equity  securities  of 
another  issuer  whicfc  is  registered 
pursuant  to  section  12  of  the  Act,  the 
class  of  securities  so  issued  shall  be 
deemed  to  be  registered  under  section 
12  of  the  Act  unlesa  upon  consummation 
of  the  succession  such  class  is  exempt 
from  such  registration  other  than  by 
Rule  12g3-2  (S  240.12g3-2  of  this 
chapter)  or  all  securities  of  such  class 
are  held  of  record  l^  less  than  300 
persons  (or  the  secarities  issued  in 
connection  with  the  succession  were 
registered  on  Form  F-8  (S  239.38  of  this 
chapter)  and  following  die  succession 
the  successor  would  not  be  required  to 
register  such  class  of  securities  under 
section  12  but  for  this  section). 

(b)  Where  in  connection  with  a 
succession  by  merger,  consolidation, 
exchange  of  securities  or  acquisition  of 
assets,  equity  secttrities  of  an  issuer, 
which  are  not  registered  pursuant  to 
section  12  of  the  Act.  are  issued  to  the 
holders  of  any  class  of  equity  securities 
of  another  issuer  w^ch  is  required  to 
file  a  registration  statement  pursuant  to 
section  12  but  has  aot  yet  done  so,  the 
duty  to  file  such  statement  shall  be 
deemed  to  have  been  assumed  by  the 
issuer  of  the  class  of  seairities  so  issued 
and  such  issuer  shall  file  a  registration 
statement  pursuant  to  section  12  of  the 
Act  with  respect  to  such  class  within  the 
period  of  time  the  predecessor  issuer 
would  have  been  required  to  file  such  a 
statement  unless  upon  consummation  of 
the  succession  suci  class  is  exempt 
from  such  registration  other  than  by 
Rule  12g3-2  (or  all  securities  of  such 
class  are  held  of  record  by  less  than  300 
persons  or  the  securities  issued  in 
connection  with  the  succession  were 
registered  on  Form  F-8  and  following 
the  succession  the  successor  would  not 
be  required  to  register  such  class  of 
securities  under  section  12  but  for  this 
section). 
•        *        *        •        * 

8.  By  revising  paragraph  (d)(2]  of 
S  240.12g3-2  to  read  as  follows: 

9  240.12g3-2  Examption  for  Amarlcan 
DapMttary  racalptsand  oartaln  foreign 
aecuritl— . 


9.  By  adding  S  240.13B-3  to  read  as 
follows: 


(a)  Where  in  connection  with  a 
succession  by  merger,  consolidation, 
exchange  of  securities  or  acquisition  of 
assets,  equity  securities  of  an  issuer,  not 
previously  registered  pursuant  to  section 


(d)  •  •  • 

(2)  Securities  of  a  foreign  private 
issuer  issued  in  a  transaction  ((other 
than  a  transaction  registered  on  Form 
F-8))  to  acquire  by  merger, 
consolidation,  exdiange  of  securities  or 
acquisition  of  assets,  another  issuer  that 
had  seairities  registered  under  section 
12  of  the  Act  or  a  reporting  obligation 
(suspended  or  active)  tmder  section 
15(d)  of  the  Act 


lllyl 


S240.13»-3    Reporting  by  Form  40-F 
registrant 

A  registrant  that  is  eligible  to  use 
Form  40-F  and  files  reports  thereon 
shall  not  be  subject  to  the  requirements 
of  Regulation  13A  (§S  240.13a-l  throu^ 
240.13a-17). 

10.  By  adding  paragraph  (h)  to 
S  240.13e-4(h)  to  read  as  follows: 

9240.13e-4   Tender  offers  by  Issuers. 
•       •       •       *       * 

(h)  The  requirements  of  section 
13(e)(1)  of  the  Act  and  Rule  13e-A  and 
Schedule  13E-4  thereunder  shall  be 
deemed  satisfied  with  respect  to  any 
issuer  tender  offer,  including  any 
exchange  offer,  where  the  issuer  is 
incorporated  or  organiced  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory,  and  is  not  an 
investment  company  as  defined  in 
section  3  of  the  Investment  Company 
Act  of  1940,  if  less  thaa  20  percent  of  the 
class  of  securities  that  is  the  subject  of 
the  tender  offer  is  held  of  record  by  U.S. 
residents  and  the  tender  offer  is  subject 
to  (and  not  entided  to  en  exemption 
from),  cmd  the  issuer  complies  with,  the 
laws,  regulations  and  poUcies  of  Canada 
and/or  any  of  its  provinces  or  territories 
governing  the  conduct  of  the  offer, 
provided  That 

(1)  Where  the  consideration  for  an 
issuer  tender  offer  subject  to  this 
paragraph  consists  solely  of  cash,  the 
entire  disclosure  document  or 
dociunents  required  to  be  furnished  to 
holders  of  the  class  of  securities  to  be 
acquired  shall  be  filed  with  the 
Commission  on  Schedule  13E-4F  (17 
CFR  240.13e-102)  and  disseminated  to 
shareholders  residing  In  the  United 
States  in  accordance  with  such 
Canadian  laws,  regulations  and  policies; 
or 

(2)  Where  the  consideration  for  an 
issuer  tender  offer  subject  to  this 
paragraph  includes  securities  to  be 
issued  pursuant  to  the  offer,  any 
registration  statement  and/or 
prospectus  relating  thereto  shall  be  filed 
with  the  Commission  along  with  the 
Schedule  13B-4F  refeired  to  in 
paragraph  (h)(1)  of  this  section,  and 
shall  be  dissemtnated.  together  with  the 
home  jurisdiction  document(s) 
accompanying  such  Schedule,  to 
shareholders  of  the  issuer  residing  in  the 
United  States  in  accotdance  with  such 
Canadian  laws,  regulations  and  policies. 

11.  By  adding  S  240.13e-102  to  read  as 
follows: 
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924ai3e-ioa 

pureiiant  to 


l9(eXl)e(ilM 
AM  el  1994 


924ai3e-4 

Schedule  Ufi-ff 

U.S.  Securities  and  R»f'>""sgt  Commissioii, 

Waahington,  DC  20649 
0MB  Approval 
OMB  Number:  3235-04CP 
Expires:  Approval  Pending 
Estimated  average  burden  hours  per 
response— 2J) 

Issuer  Tender  Offer  Statement  Purraant  to 
Section  13(e)(1)  of  the  Securities  Bitrfmngp 
Act  of  1834  Amendment  No. 

(Exact  name  of  Issuer  as  specified  in  its 
charter) 

(Translation  of  Issuer's  Name  into  English) 

(Jurisdiction  of  Issuer's  Incorporation  or 
Organization) 

(Name  of  Person(8}  Filing  Statement) 

(Tide  of  Qass  of  Securities) 

(CUSIP  Number  of  Qass  of  Securities)  (if 
applicable]) 

(Name,  address,  including  zip  code,  and 
telephone  number,  including  area  code,  of 
person  authorized  to  receive  notices  and 
communications  on  behalf  of  the  pason(s) 
filing  statement) 

(Date  tender  offer  first  published,  sent  or 
given  to  security  holders) 

Calculation  of  Filing  Fee 

Transaction  Valuation 
Amount  of  Idling  Fee 

General  Instructions 

/.  Eligibility  Requirements  for  Use  of 
Schedule  13B^iP 

A.  Schedule  13E-4F  may  be  used  by  any 
issuer  Incorporated  or  organized  under  the 
laws  of  Canada  or  any  province  or  territory 
thereof  making  a  tender  offer  for  the  issuer's 
own  securities,  where  less  than  20  percent  of 
the  class  of  such  issuer's  securities  that  is  the 
subject  of  the  tender  offer  is  h^d  of  record  by 
U.S.  residents. 

Instruction  For  the  purpose  of  this 
Schedule,  the  term  'U.S.  resident"  as  applied 
to  security  holders,  shall  mean  any  perscHi 
whose  address  appears  on  the  records  of  the 
subject  issuer  or  its  share  transfer  agent  as 
being  located  in  the  United  States.  "Ihe 
calcvdation  of  record  holders  shall  t>e  as  of 
the  end  of  the  issuer's  last  quarter,  or  if  such 
quarter  ended  within  30  days  prior  to  the  date 
tiie  tender  offer  is  first  pubUslwd,  sent  or 
given  to  security  holders,  then  as  of  the  end 
of  the  preceding  quarter. 

B.  Any  issuer  using  this  Schedule  must 
extend  the  tender  offer  to  holders  of  the  class 
of  securities  subject  to  the  offer  residtaig  in 
the  United  States  iqKm  the  same  terms  and 
conditicms  as  such  securities  are  required  to 
l>e  offered  to  security  holdas  residing  in 
Canada,  and  must  comply  with  the 
requirements  of  any  Canadian  AMteral, 
provincial  and/or  territorial  law,  regulation 


or  policy  relating  to  the  tenns  andoonditions 
of  the  offer. 

C  This  Schedule  shall  not  be  used  if  tiie 
issuer  is  an  investment  company  as  defined 
in  section  3  of  the  Investment  Company  Act 
of  194a 

//.  Filing  Instructions  and  Pees 

A.  Eight  copies  of  this  Schedule  and  any 
amendment  thereto  (see  Part  L  Item  1(b)), 
including  all  exhibits  and  any  otiier  paper  or 
document  filed  as  part  of  the  Schedule,  shall 
be  filed  witii  the  Commissim  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled  or 
other%vise  comj^led  in  one  or  man  parts, 
without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
manno'  as  to  leave  the  reading  matter  legiUe. 
Three  additional  copies  of  the  Schedule  and 
any  amendment  thereto,  similarly  bound,  also 
shall  be  filed.  No  exhibits  are  required  to 
accompany  such  additional  copies. 

B.  The  original  and  at  least  one  copy  of  tiiis 
Schedule  and  any  amendments  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

C  At  the  time  tiiis  Schedule  is  filed  witii 
die  Commission,  the  issuer  shall  pay  to  the 
Commission,  by  a  U.&  postal  money  order, 
certified  check.  l>enk  cashier's  check  or  bank 
money  order,  a  fee  of  one-fifiieth  of  one 
percent  of  the  aggregate  of  the  cash  or  of  the 
value  irf  the  securities  or  other  non-cash 
consideration  offered  by  the  issuer  to 
shareholders  residing  in  the  United  States. 

(1)  Where  the  issuer  is  offering  securities  or 
other  non-cash  oonsideratioo  for  some  or  all 
of  the  securities  to  be  acquired,  whetiier  or 
not  in  combination  with  a  cash  payment  for 
die  same  securities,  the  value  of  die 
consideratioa  shall  be  based  on  the  market 
value  of  the  securities  to  lie  acquired  t>y  the 
issuer  as  established  by  paragraph  3  of  this 
section. 

(2)  If  there  is  no  market  for  the  securities  to 
be  acquired  by  die  issuer,  die  book  value  of 
such  securities  computed  as  of  die  latest 
practicable  date  prior  to  the  date  of  filing  the 
Schedule  shall  be  used,  unless  the  issuer  is  in 
bankruptcy  OT  receivership  or  has  an 
accumulated  capital  dedBcit  in  which  case 
one-third  of  the  principal  amount  par  value 
or  stated  value  of  such  securities  shall  be 
used. 

(3)  When  die  fee  is  based  upon  die  market 
value  of  the  securities,  such  market  value 
shall  be  calculated  upon  the  basis  of  either 
the  avoage  of  the  high  and  low  prices 
reported  on  the  consolidated  reporting 
system  (for  exchange-traded  securities  and 
last  sale  reported  over-the-counter  securities) 
or  the  average  of  the  bid  and  asked  price  (for 
other  over-the-counter  securities)  as  of  a 
specified  date  within  5  business  days  prior  to 
the  date  of  filing  the  Schedule. 

D.  If  at  any  time  after  the  initial  payment  of 
the  fee  die  aggregate  consideration  offered  is 
increased,  an  additional  filing  fee  based  upon 
such  increase  shall  be  paid  with  the  required 
amended  filing. 

E.  Subject  to  the  requirements  of  Item  1,  if 
any  part  of  this  Schedule,  or  any  exhibit  or 
other  paper  or  document  filed  as  part  of  the 
schedule,  is  in  a  foreign  language,  it  shall  be 
accompanied  by  a  summary,  version  or 
translation  in  the  English  language. 


F.  The  manually  signed  origfaia]  of  the 
Schedule  or  any  amendment  diereto  shaD  be 
numbered  sequentially  (in  addition  to  any 
internal  numbering  which  odierwise  may  be 
present]  by  handwritten,  typed,  printed  or 
other  legible  form  of  notation  from  the  first 
page  of  the  document  through  the  last  page  of 
that  document  and  any  exhibits  or 
attadiments  diereto.  Further,  die  total 
number  of  pages  contained  in  a  numbered 
original  shall  be  set  forth  on  the  first  page  of 
the  document 

G.  Any  change  to  the  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  prompdy  in  writing  to  the 
Commission,  referencinig  the  file  number  of 
the  registrant 

III.  Compliance  with  the  Exchange  Act 

A.  Pursuant  to  Rule  13e-*(h)  under  die 
Securities  Exchange  Act  of  1934  (die 
"Exchange  Act"),  die  Usuer  shall  be  deemed 
to  comply  with  the  requirements  of  section 
13(e)(1)  of  die  Exchange  Act  and  Rule  13e-4 
and  Schedule  13E-4  thereunder  in  connection 
with  a  tender  offer  for  securities  that  may  be 
made  pursuant  to  this  Schedule;  provided 
that,  if  no  substantive  requirements  of  any 
Canadian  federal,  provincial  and/w 
territorial  law,  regulation  or  policy  relating  to 
the  terms  and  conditions  of  the  tender  offer 
apply,  or  if  an  exemption  from  such 
requirements  is  applicable,  the  issuer  shall 
comply  with  the  provisions  of  section  13(e)(1) 
and  Rule  13e-4  and  Schedule  13E-4 
thereunder. 

B.  Any  tender  offer  made  pursuant  to  this 
Schedule  is  not  exempt  from  the  antifraud 
provisions  of  section  10(b)  of  the  Exchange 
Act  and  Rule  lOb-5  diereunder,  section  13e-l 
of  die  Exchange  Act  and  Rule  13e-4(b)(l) 
thereunder,  and  section  14(e}  of  die  Exchange 
Act  and  Rule  14e-3  thereunder,  and  shall  be 
deemed  "filed"  for  purposes  of  section  18  of 
die  Exchange  Act 

C.  The  issuer's  attention  is  directed  to  Rule 
lOb-6  under  the  Exchange  Act  in  die  case  of 
an  issuer  exchange  offer,  and  Rule  lOb-13 
under  the  Exchange  Act  in  the  case  of  an 
issuer  cash  tender  offer  or  issuer  exchange 
offer.  [See  Note  following  Part  III,  1.  for  an 
explanation  of  the  no-action  positions  taken 
under  Rules  lOb-6  end  10b-13.J 

Part  I — Information  Required  To  Be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Documents 

(a)  This  Schedule  shall  be  accompanied  by 
the  entire  disclosure  document  or  documents 
required  to  be  delivered  to  holders  of 
securities  to  be  acquired  by  the  issuer  in  the 
proposed  transaction  pursuant  to  die  laws, 
regulations  or  policies  of  the  Canadian 
jurisdiction  in  which  the  issuer  is 
incorporated  or  organized,  and  any  other 
Canadian  federal,  provincial  and/or 
territorial  law,  regulation  or  policy  relating  to 
the  terms  and  conditions  of  die  offer.  The 
Schedule  need  not  include  any  documents 
incorporated  by  reference  into  such 
disclosure  document(s)  and  not  distributed  to 
offerees  pursuant  to  any  such  law.  regulation 
or  poUcy.  If  any  part  of  die  document  or 
documents  to  be  sent  to  sharehoklera  is  in  a 
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language  other  than  English,  it  shall  be 
accompanied  by  a  translation  in  English. 

(b)  Any  amendment  made  by  the  issuer  to 
a  bmat  furisdiction  document  or  documents 
shall  be  Bled  with  the  Commission  under 
cover  of  this  Schedule,  which  must  indicate 
on  the  cover  page  the  number  of  the 
amendment. 

(c)  In  an  exchange  offer  where  securities  of 
the  Issuer  have  been  or  an  to  be  offered  or 
cancelled  in  the  transaction:  (i)  such 
securities  shall  be  registered  under  the  laws 
of  the  issuer's  jurisdiction  on  the 
Commission's  Form  F-8,  and  (ii)  the  home 
furisdiction  prospectus  shall  be  included  in 
this  registration  statement 

Item  2.  Informational  Legends 

the  following  legend  shall  appear  on  the 
outside  front  cover  page  of  the  home 
Jurisdiction  document(s]  in  bold-face  roman 
type  at  least  as  high  as  a  ten-point  modem 
type  and  at  least  two-points  leaded: 

"This  tender  offer  is  made  by  a  foreign 
issuer  for  its'own  securities,  and  while  the 
offer  is  subject  to  disdosura  requirements  of 
the  country  in  which  the  issuer  is 
incorporated  or  organized,  prospective 
investon  riiould  be  awara  that  these 
requiraments  an  different  from  those  of  the 
United  States  generally  accepted  accounting 
principles  and  thus  may  not  be  comparable  to 
financial  statements  of  United  States 
companies. 

"The  enforcement  by  investon  of  dvil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  issuer  is  located  in  a  foraign  country,  and 
that  «ome  or  all  of  its  officen  and  directon 
an  residents  of  a  foraign  country. 

"Prospective  investon  should  be  aware 
that  the  issuer  or  its  affiliates,  directiy  or 
indirectly,  may  bid  or  or  make  piirchases  of 
the  securities  of  the  issuer  subject  to  the 
offer,  or  of  its  related  securities,  during  the 
period  of  the  issuer  tender  offer,  as  permitted 
by  applicable  Canadian  laws  or  provincial 
laws  or  regulations." 

Part  D— Information  Not  Required  To  Be  Sent 
to  Shareholden 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  Schedule,  but  are  not  required 
to  be  sent  to  shareholden  unless  so  required 
punuant  to  the  laws,  regulations  or  policies 
of  Canada  and/or  any  of  its  provinces  or 
territories.  Exhibits  shall  be  lettered  or 
numbered  appropriately  for  convenient 
reference. 

(1)  File  any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
home  iurisdiction(s),  must  be  made  publicly 
available  by  the  issuer  in  connection  with  the 
transaction,  but  need  not  be  disseminated  to 
shareholden. 

(2)  File  copies  of  any  documents 
incorporated  by  reference  into  the  home 
jurisdiction  document(s). 

(3)  If  any  name  is  signed  to  the  Schedule 
punuant  to  power  of  attorney,  manually 
signed  copies  of  any  such  power  of  attorney 
shall  be  fUed.  If  the  name  of  any  officer 
signing  on  behalf  of  the  issuer  is  signed 
pursuant  to  a  power  of  attorney,  certified 
copies  of  a  resolution  of  the  issuer's  board  of 


directon  authorizing  such  signature  also  shall 
be  filed. 

Part  m— Undertaking  and  Consent  to  Service 
of  Process 

1,  Undertaking 

This  issuer  undertakes  to  make  available, 
in  penon  or  by  telephone,  representatives  to 
respond  to  inquiries  made  by  the  Commission 
staff,  and  to  furnish  pmmptiy,  when 
requested  to  do  so  by  tke  Commission  staff, 
information  relating  to  this  Schedule  or  to 
transactions  in  said  securities. 

The  issuer  also  undertakes  to  disclose  in 
the  United  States,  on  the  same  basis  as  it  is 
required  to  make  such  disclosure  punuant  to 
applicable  Canadian  federal  and/or 
provincial  or  territorial  laws,  regulations  or 
policies,  or  otherwise  discloses,  information 
regarding  purchases  of  the  issuer's  securities 
during  the  issuer  tender  offer. 

Note:  No-action  position  taken  under  Rule 
lOb-13  in  the  case  of  aa  issuer  cash  tender 
offer 

The  staff  of  the  Divirion  of  Market 
Regulation  has  taken  a  no-action  position 
under  Rule  lOb-13  under  the  Exchange  Act  to 
allow  certain  purchases  by  the  issuer  of  the 
issuer's  securities  in  Canada,  as  permitted  by 
Canadian  federal  and/or  provincial  or 
territorial  laws,  regulations  or  policies,  during 
the  period  of  an  issuer  tender  offer  filed  on 
Sdiedule  13E-4F.  With  respect  to  an  issuer 
cash  tender  offer  filed  on  Schedule  13E-4F, 
the  staff  will  not  recommend  that  the 
Commission  take  enfoicement  action  under 
Rule  lOb-13  for  purchases  by  the  issuer  in 
Canada,  as  permitted  by  Canadian  federal 
and/or  provincial  or  tentorial  laws, 
regulations  or  policies,  of  the  security  that  is 
the  subject  of  the  offer  (or  any  security  which 
is  immediately  convertible  into  or 
exchangeable  for  such  security),  subject  to 
the  conditions  that:  (i]  The  issuer  discloses  on 
Schedule  13E-4F  the  possibility  of,  or  the 
intent  to  make,  such  parchases;  and  (ii)  the 
issuer  submits  an  undertaking  to  disclose  in 
the  United  States  infonnation  regarding  such 
purchases  on  the  sama  basis  as  it  is  required 
to  be  disclosed  in  Canada  punuant  to 
Canadian  federal  and/or  provincial  or 
territorial  laws,  regulations  or  policies,  or 
otherwise  is  disclosed. 

Note:  No-action  position  taken  under  Rules 
lOb-e  and  lOb-13  in  tiie  case  of  an  issuer 
exchange  offer 

The  staff  of  the  Division  of  Market 
Regulation  has  taken  ao-action  positions 
under  Rules  lOb-6  and  lOb-13  under  the 
Exchange  Act  to  allow  certain  purchases  by 
the  issuer  of  the  issuef's  securities  in  Canada, 
as  permitted  by  Canadian  federal  and/or 
provincial  or  territorial  laws,  regulations  or 
policies,  during  the  period  of  an  issuer 
exchange  offer  filed  on  Schedule  13E-4F. 
With  respect  to  an  issuer  exchange  offer  filed 
on  Schedule  13E-tF,  the  staff  will  not 
recommend  that  the  Qommission  take 
enforcement  action  under  Rules  iOb-6  and 
lOb-13  for  bids  and  parchases  by  the  issuer 
in  Canada,  as  permitted  by  Canadian  federal 
and/or  provincial  or  territorial  laws, 
regulations  or  policies,  of  the  security  being 
distributed  (or  any  security  of  the  same  class 

and  series,  or  any  right  to  piurchase  any  such 

security),  or  of  the  seourity  that  is  the  subject 


of  the  offer  (or  any  security  which  is 
immediately  convertible  into  or  exdiangeable 
for  such  security),  subject  to  the  conditions 
that:  (i)  Such  purchases  are  not  made  for  the 
purpose  of  creating  actual,  or  apparent 
active  trading  in  or  raising  the  price  of  such 
secxuities;  (ii)  the  issuer  diacloses  on 
Schedule  13E-4F  the  possibility  of,  or  the 
intent  to  make,  such  purchases;  and  (iii)  the 
issuer  submits  an  undertaking  to  disclose  in 
the  United  States  information  regarding  such 
purchases  on  the  same  basis  as  it  is  required 
to  be  disclosed  in  Canada  punuant  to 
Canadian  federal  and/or  provincial  or 
territorial  laws,  regulations  or  policies,  or 
otherwise  is  disclosed. 

2.  Consent  to  Service  of  Process 

The  issuer  shall,  at  the  time  of  filing  this 
Schedule,  furnish  to  the  Commission,  on  Form 
F-X,  a  written  irrevocable  consent  and  power 
of  attorney  which  designates  an  agent  upon 
whom  may  be  served  any  process,  pleadings, 
subpoenas,  or  other  papera  in 

(1)  Any  investigation  or  administrative 
proceeding  conducted  by  the  Commission; 
and 

(2)  Any  civil  suit  or  civil  action  brought 
against  the  issuer  or  to  which  the  issuer  has 
been  joined  as  defendant  or  respondent  in 
any  appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the  United 
States, 

where  the  investigation,  proceeding  or  cause 
of  action  arises  out  of  or  rdlates  to  or 
concerns  any  issuer  tender  offer  made  or 
purported  to  be  made  using  this  Schedule,  or 
any  purchases  or  sales  of  any  security  in 
connection  therewith,  and  stipulates  and 
agrees  that  any  such  civil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  or  process  upon, 
and  that  service  of  an  administrative 
subpoena  shall  be  effected  by  service  upon, 
said  agent  for  service  or  process,  and  that  the 
service  as  aforesaid  shall  be  taken  and  held 
in  all  courts  and  administrative  tribunals  to 
be  as  valid  and  binding  as  if  due  penonal 
service  thereof  had  been  made. 

Part  IV 

A.  Signatures 

The  Schedule  shall  be  signed  by  each 
pereon  on  whose  behalf  the  Schedule  is  filed 
or  its  authorized  representative.  If  the 
Schedule  is  signed  on  behalf  of  a  penon  by 
his  authorized  representative  (other  than  an 
executive  officer  or  general  partner  of  the 
company),  evidence  of  the  representative's 
authority  shall  be  filed  with  die  Schedule. 

B.  The  name  of  each  penon  who  signs  the 
Schedule  shall  be  typed  ot  printed  beneath 
his  signature. 

C.  By  signing  this  Schedule,  the  person(s] 
filing  the  Schedule  consents  without  power  of 
revocation  that  any  administrative  subpoena 
may  be  served,  or  any  administrative 
proceeding,  civil  suit  or  civil  action  where  the 
cause  of  action  arises  out  of  or  related  to  or 
concerns  any  offering  made  or  purported  to 
be  made  in  connection  with  the  filing  on 
Schedule  13E-4F  or  any  puvhases  or  sales  of 
any  security  in  connectioa  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
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place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States  by  service  of  said 
subpoena  or  process  upon  the  registi-ant's 
designated  agent 

After  due  inquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify  that  tifie 
infonnation  set  forth  in  this  statement  is  true, 
complete  and  correct 


Name  and 
pate)- 


Titie)- 


12.  By  adding  paragraph  (m)  to 
{  240.14a-6  to  read  as  followa: 

i  240.14*-«    Filing  raqulramants. 
***** 

(m)  A  Canadian  forei^  private  issuer 
that  is  furnishing  soliciting  material  to 
shareholders  in  connection  with  an 
annual  meeting  described  in  paragraphs 
(a)  (l)through  (5)  of  this  section,  and 
which  therefore  must  file  with  the 
Commission  only  definitive  proxy 
materials,  may  file  definitive  proxy 
materials  that  meet  the  applicable 
Canadian  federal  and  provincial  proxy 
regulations.  Such  an  issuer  shall  be 
deemed  to  have  complied  with  Rules 
14a-l  through  14a-7  (§S  24ai4a-l 
through  240.14a-7)  if  it  complies  with 
applicable  Canadian  federal  and 
provincial  proxy  regulations. 

13.  By  adding  paragraph  (f)  to 
S  240.14a-8  to  read  as  follows: 

S240.14«-8    Propoaals  of  accurtty  holdtrs. 

***** 

(f)  A  Canadian  foreign  private  issuer 
shall  be  deemed  to  have  complied  with 
the  requirements  of  this  section  if  it 
complies  with  all  applicable  Canadian 
federal  and  provincial  requirements 
relating  to  shareholder  proposals. 

14.  By  amending  §  240.14d-l  by 
redesignating  paragraph  (b)  as  (c)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§240.14d-1    Scope  Of  and  definitions 
appllcabte  to  Rcsulattona  14D  and  14E. 

***** 

(b)  The  requirements  imposed  by 
sections  14(d)(l]  through  14(d)(7)  of  the 
Act,  Regulation  14D  and  Schedules  140- 
1  and  14D-9  thereunder,  and  Rule  14e-l 
of  Regulation  14E  under  the  Act  shall  be 
deemed  satisfied  with  the  respect  to  any 
tender  offer,  including  any  exchange 
offer,  for  the  securities  of  an  issuer 
incorporated  or  orgaiuzed  under  the 
laws  of  Canada  or  any  Canadian 
province  or  territory,  and  is  not  an 
investment  company  as  defined  in 
section  3  of  the  Investment  Company 
Act  if  less  than  20  percent  of  the  class 
of  securities  that  is  the  subject  of  the 
tender  offer  is  held  of  record  by  U.S. 
residents  and  the  tender  offer  is  subject 
to  (and  not  entitled  to  an  exemption 
fi*om),  and  the  bidder  complies  with,  the 
laws,  regulations  and  policies  of  Canada 


and/or  any  of  its  provinces  or  territories 
governing  the  conduct  of  the  offer, 
Provided  That: 

(1)  Where  the  consideration  for  a 
tender  offer  subject  to  this  section 
consists  solely  of  cash,  the  entire 
disclostu^  dociunent  or  dociunents 
required  to  be  furnished  to  holders  of 
the  class  of  securities  to  be  acquired 
shall  be  filed  with  the  Commission  on 
Schedule  14D-1F  (17  CFR  240.14d-102] 
and  disseminated  to  shareholders  of  the 
subject  company  residing  in  die  United 
States  in  accordance  with  such 
Canadian  laws,  regulations  and  policies; 
or 

(2)  Where  the  consideration  for  a 
tender  offer  subject  to  diis  section 
includes  securities  of  the  bidder  to  be 
issued  pursuant  to  die  offer,  any 
registration  statement  and/or 
prospectus  relating  thereto  shall  be  filed 
with  the  Commission  along  with  the 
Schedule  140-lF  referred  to  in 
paragraph  (b)(1)  of  diis  section,  and 
shall  be  disseminated,  together  with  the 
home  jurisdiction  document(s] 
accompanying  sudi  Schedule,  to 
shareholders  of  the  subject  company 
residing  in  the  United  States  in 
accordance  with  such  Canadian  laws, 
regulations  and  policies. 

15.  By  adding  §  240.14d-102  to  read  as 
follows: 


communications  on  behalf  of  subject 
company) 


9  24ai4d-102 

pursuant  to  section  14<dM1)  of  ttte 

SacurltiM  Exchange  Act  of  1994. 

Schedule  14D-1F 

U.S.  Securities  and  Exchange  Commission, 

Washington,  DC  20549 
0MB  Approval 
0MB  Number  323&-040M 
Expires:  Approval  Pending 
Estimated  average  burden  houn  per 
response — 2.0 

Tender  Offer  Statement  Pursuant  to  Section 
14(d)(1)  of  the  Securities  Exchange  Act  of 
1934  (Amendment  No ) 

(Name  of  Subject  Company  [Issuer]] 

(Translation  of  Subject  Company's  [Issuer's] 
name  into  English) 

(Jurisdiction  of  Subject  Company's 
bicorporation  or  Oiganization) 

(Bidder) 

(Titie  of  Class  of  Securities) 

(CUSIP  Number  of  Class  of  Securities  (if 
applicable)) 

(Name,  address,  including  zip  code,  and 
telephone  number,  including  area  code,  of 
peraons  authorized  to  receive  notices  and 


(Date  tender  offer  fint  published,  sent  or 
given  to  security  holden) 
Calculation  of  Filing  Fee  > 

Transaction  Valuation 
Amount  of  Filing  Fee 

General  Instructions 

/.  Eligibility  Requirements  for  Use  of 
Schedule  14D-1F 

A.  Schedule  14D-1F  may  be  used  by  any 
person  making  a  tender  offer  (the  "bidder") 
for  securities  of  any  issuer  incorporated  or 
organized  under  the  laws  of  Canada,  or  any 
Canadian  province  or  territory,  where  lest 
than  20  percent  of  \he  class  of  such  issuer's 
securities  tiiat  is  die  subject  of  the  tender 
offer  is  held  of  record  by  U.S.  residents. 

Instruction.  For  the  purpose  of  this 
Schedule,  the  term  "U.S.  resident"  as  applied 
to  security  holders,  shall  mean  any  person 
whose  address  appean  on  the  records  of  the 
subject  issuer  or  its  share  transfer  agent  as 
being  located  in  the  United  States. 

B.  Any  bidder  using  this  Sdiedule  must 
extend  the  tender  offer  to  U.S.  residents  of 
the  subject  issuer  upon  the  same  terms  and 
conditions  as  they  are  required  to  be  offered 
to  security  holden  residing  in  Canada,  and 
must  comply  with  the  requirements  of  any 
Canadian  federal  provincial  and/or 
tenitorial  law,  regulation  or  policy  relating  to 
the  terms  and  conditions  of  the  offer. 

C.  This  Schedule  shall  not  be  used  if  the 
subject  company  is  an  investment  company 
as  defined  in  Section  3  of  the  Investment 
Company  Act  of  1940. 

D.  This  Schedule  shall  not  be  used  to 
comply  with  the  reporting  requirements  of 
Section  13(d)  of  the  Securities  Exchange  Act 
of  1934  (the  "Exchange  Act").  Issuera  using 
this  Schedule  are  reminded  of  their  obligation 
to  file  or  update  a  Schedule  13D  where 
required  by  section  13(d)(1)  of  tiie  Exchange 
Act  and  the  Commission's  rules  and 
regulations  thereunder. 

//.  Filing  Instructions  and  Fee 

A.  Eight  copies  of  this  Schedule  and  any 
amendment  tiiereto  (see  Part  L  Item  1(b)). 
including  all  exhibits  and  any  other  paper  or 
document  filed  as  part  of  the  Schedule,  shall 
be  filed  with  the  Commission  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covere.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
manner  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  Schedule  and 
any  amendment  thereto,  similarly  bound,  also 
shall  be  filed.  No  exhibits  are  required  to 
accompany  such  additional  copies. 

B.  The  original  and  at  least  one  copy  of  this 
Schedule  and  any  amendments  tiiereto  shall 
be  signed  manually  by  the  penons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

C.  At  the  time  tiiis  Schedule  is  filed  with 
the  Commission,  tiie  bidder  shall  pay  to  the 


>  Set  forth  the  amount  on  which  the  filing  fee  ia 
calculated  and  state  how  it  was  detennined.  See 
General  Inilrviction  UC — for  rules  governing  the 
calculation  of  the  filing  fee. 
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CommiMtaB,  bjr  a  U  A  poalal  Boasjr  ordflr, 
cerliflad  check,  bank  cMhier't  ched(  or  bonk 
nwiMjr  ottlar,  a  tm  of  ane-BfBelh  of  one 
peraaot  of  te  aggngrte  of  th»  carit  or  of  fte 
value  of  die  Mcuritiaa  or  otfaer  Boihcadi 
conaidention  offered  by  tiM  bkiier  to 
•harafaolden  of  the  rabiect  company  residing 
in  the  United  Stataa. 

(1)  Where  the  bidder  ia  offering  aecurities 
or  other  non-caah  oonaideialhm  of  some  or 
all  of  the  secnritiaa  ts  ba  aoquiiad,  whether 
or  not  in  combfaiation  with  a  cash  payment 
for  die  same  securities,  the  value  of  the 
cuushlaiation  AaSl  be  baaed  on  the  maxfcet 
value  of  the  aecarltiea  to  be  received  by  fee 
bidder  as  established  by  paragraph  »  rf  this 
sectioB. 

(2)  Vthere  is  ao  nadcet  for  the  securities  to 
be  aeqidred  by  dm  bidder,  the  book  value  of 
such  secBttiea  ooopated  as  of  the  latest 
practicable  <faite  prior  to  dte  date  of  fifing  die 
Schedule  sfaaB  be  nsed.  unless  die  issuer  of 
sodi  securities  is  in  bankruptcy  or 
receirerahlp  or  has  an  aonnralated  capital 
deficit,  in  which  case  one- third  of  the 
principal  amount  per  value  or  stated  value  of 
such  securities  shall  be  used. 

(3)  When  dw  fee  is  based  upon  the  maricet 
value  of  dn  securities,  such  market  value 
shal  be  calculated  iqion  the  basis  of  either 
the  average  of  die  hi^  and  low  prices 
reported  in  the  consolidated  reporting  system 
(for  exchange  traded  setuiiUes  and  last  sale 
reported  for  over-the-counter  securities]  or 
die  average  of  die  bid  and  asked  price  (for 
other  over' die  counter  securities)  as  of  a 
spedfied  date  witUn  five  business  days  prior 
to  die  date  of  filing  the  Sdiedale. 

D.  If  at  any  ttane  after  the  initial  payment  of 
the  fee  the  aggregate  consideration  offered  is 
inaeased,  an  additional  ffling  fee  based  upon 
such  iiKjease  AaR  be  paid  with  the  required 
amended  finng. 

E.  Subteet  to  the  requirements  of  Rem  1,  if 
any  part  of  this  Schedule,  or  any  exhibit  or 
other  paper  or  document  filed  as  part  of  the 
Schedule,  is  fai  a  laagaage  odier  than  En^^, 
it  shall  be  accompanied  by  a  summary, 
version  or  translation  in  the  En^sh  language. 

F.  The  manually  aigncd  origiDal  of  the 
Schedide  or  any  amendment  thereto  shall  be 
numbered  sequentiaOy  (in  addition  to  any 
internal  numberbig  which  otlierwise  may  be 
praaent)  by  handwritten,  typed,  printed  or 
other  leglbte  {arm  of  notation  from  die  first 
page  of  the  document  dirough  the  last  page  of 
that  document  and  any  exhibits  or 
attachmenta  dierata  Further,  the  total 
number  of  pages  contained  in  a  mimbered 
original  rini  b«  aet  forth  on  the  first  page  of 
the  document. 

G.  Any  change  to  the  name  or  address  of  a 
regiatranfs  agent  for  service  shall  be 
communicated  promptly  in  writing  to  the 
Commission,  reCsrendng  die  file  number  of 
the  registrant. 


tlHrt  may  be  snde  paraaaat  to  this  Schedule; 
provided  limtt,  if  n*  salatantive  reqairamcnt 
of  any  Canadian  federal,  provincial  or 
territorial  taw,  rwgiilatinn  or  poli^  relating  to 
the  terms  and  conriJiinps  of  ^  tender  offer 
applies,  or  if  an  exemption  from  any  such 
requirement  is  appticiible,  the  bidder  shall 
comply  with  the  piuvirions  of  sections 
14(d)(1)  fcsa^  14fd)rn.  Regulation  MD  and 
SchedaleMD-l  dieisMdor,  Kale  Me-1  of 
RegslatieB  MB,  aad  aay  other  appiicaUe  U.S. 
statnle  or  iria. 

B.  Any  tender  offer  made  pursuant  to  this 
Schedule  is  not  exempt  from  the  antifraud 
provisions  of  section  lO(b]  of  the  Exchange 
Act  and  Rule  lflb-6  Ihfreui'ider,  and  section 
M(e)  of  ttie  ExdwHge  Act  and  Rnle  14e-S 
thereunder,  and  shall  be  deemed  "filed"  for 
purpoaes  of  ssctioa  18  of  die  Exchange  Act 

C.  The  bidder's  atte»tkn  is  directed  to  Rule 
l(ft>-6  under  the  BxrJwige  Act  in  the  case  of 
an  exchange  offer,  and  to  Rule  lOb-13  under 
the  Exchange  Act  for  any  exchange  or  cash 
tender  offer.  [See  Nota  following  Part  ED,  1. 
for  an  expianation  of  me  no-action  positions 
taken  under  Rulee  10b>«  and  lOb-19.] 


PART  I— INFORMATION  REQUIRED  TO  BE 
SENT  TO  SHAREHOIDERS 

Item  1.  Home  Juriadictioa  Documents 

(a)  This  Schadale  sltoll  be  accompanied  by 
the  entire  disclosure  dbcument  or  documents 
required  to  be  delivered  to  holders  of 
securities  to  be  acquired  in  the  proposed 
transaction  by  die  bidder  pursuant  to  the 
laws,  regulations  or  pthcies  of  Canada  and/ 
or  any  of  its  provinces  or  territories  governing 
the  conduct  of  the  tender  offer.  It  sliall  not 
include  any  documents  incorporated  by 
reference  into  such  disclosure  docuinent[s) 
and  not  distributed  to  offerees  pursuant  to 
any  such  law.  ragtUation  or  policy.  If  any  part 
of  the  document  or  docaments  to  be  sent  to 
shareholders  is  in  a  foreign  language,  it  shall 
be  accompanied  by  a  translation  hi  English. 

(b)  Any  aoendmenl  made  by  the  bidder  to 
a  home  jurisdiction  document  or  docaments 
shall  be  filed  with  the  Commission  under 
cover  of  this  Schedite  which  must  indicate 
on  the  cover  page  the  number  of  the 
amendment 

(c)  In  an  exchange  offer  where  securities  of 
the  bidder  have  been  or  are  to  be  offered  or 
cancelled  in  die  transaction,  such  securities 
shall  be  registered  on  forms  promulgated  by 
the  Commission  under  the  Securities  Act  of 
1983  including,  where  available,  the 
Commissien's  Fonn  8-6  providing  for 
inclusion  ia  that  registratioo  statement  of  the 
hoaae  jssrisdiclieB  pfoipectus. 


rrr  niagiHiia  II  itfi  ffiiT  fr  r^r-|T  '-' 

A.  ftusaant  to  Rale  14d-l(b)  under  the 
Exchange  Act,  dw  bidder  shall  be  deemed  to 
comply  win  the  requirements  of  sections 
14(d)(1)  dirough  14(d)(7)  of  die  Exdiange  Act 
RegnlaliM  MD  of  tba  Bw^aafa  Act  and 
SchaMa  MiM  dMtwudar,  asid  Rule  Me-1 
under  BasriaUaa  MB  of  tha  ExdMage  Act  to 
connection  with  a  tender  offer  for  secnrities 


Item  2.  Informational  Legends 

The  following  lageads  shall  appear  on  the 
outside  fit>nt  cover  page  of  the  home- 
jurisdiction  document(8]  in  bold-face  roman 
type  at  least  as  high  as  ten-point  modem  type 
and  at  least  two  points  leaded: 

This  tender  offer  is  made  for  the  securities 
of  a  foreign  issuer  and  while  the  offer  is 
subject  to  disclosure  requirements  of  the 
country  In  which  subfect  company  is 
incorporated  or  organized,  prospective 
investors  shoidd  be  sRvaiu  that  these 
requirenenis  are  different  from  diose  of  die 
United  Slates.  Ftasnaiat  statements  included 
herein,  if  any.  have  not  been  prepared  in 


accordance  with  United  States  generally 
accepted  accounting  princ^Ies  and  thus  may 
not  be  comparable  to  financial  statemento  of 
United  States  companies. 

"The  enforcement  by  investors  of  dvil 
liabilities  under  die  bderal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  subject  mmpany  is  locBtad  in  a  foreign 
coun^,  and  that  soaw  or  aU  of  its  (rfficers 
and  directors  are  resideuts  of  a  foreign 
country. 

"Prospective  investors  should  be  aware 
that  the  bidder  or  its  affiliates,  directly  or 
indirectiy,  may  bid  for  or  make  purchaaos  of 
the  issuer's  securities  subject  to  the  offer,  or 
of  the  issuer's  related  secisities,  during  the 
period  of  die  tender  offer,  as  permitted  by 
appficable  Canadian  laws  or  provincial  laws 
or  regulations.*' 

In  the  case  of  a  exdnqge  ofiier 

"Proepective  iaweatus  skoald  be  awaie 
that  die  bidder  or  its  afHliatws.  Erectly  or 
indirectly,  may  bid  for  ormoka  pnrchases  of 
the  issuer's  securities  sabpct  to  the  offer  or 
of  the  issuer's  related  securities,  or  of  the 
bidder's  securities  to  be  distributed  or  of  the 
bidder's  related  securities,  during  the  period 
of  the  tender  offer,  as  permitted  by  aiqplicable 
Canadian  laws  or  provindal  laws  or 
regulations." 

PART  n— INFORMATION  NOT  REQUIRED 
TO  BE  SENT  TO  SHAREHOLDERS 

The  exhibiU  spedfied  below  shall  be  filed 
as  part  of  the  Schedule,  bat  are  not  required 
to  be  sent  to  shareholders  unless  so  required 
pursuant  to  the  laws,  regalatioiis  or  poUdes 
of  Canada  and/or  any  of  fts  provinces  or 
territories.  Exhibits  shall  be  appropriately 
lettered  or  numbered  for  oonvenient 
reference. 

(1)  File  any  reports  or  information  that,  in 
accordance  widi  the  reqahements  of  the 
home  )urisdfctioa(s),  nust  be  made  publicly 
available  by  the  tridder  h&  connection  with 
the  transaction  but  need  not  be  disseminated 
to  shareholders. 

(7^  File  copies  of  any  documento 
incorporated  by  reference  into  the  home 
jurisdiction  document(8). 

(3)  If  any  name  is  signed  to  this  Schedule 
pursuant  to  power  of  attorney,  manually 
signed  copies  of  any  such  power  of  attorney 
shall  be  filed.  H  the  name  of  any  officer 
signing  in  behalf  of  the  billder  ia  signed 
pursuant  to  a  povrer  of  attorney,  certifed 
copies  of  the  bidder's  bosrd  of  directors 
authorizing  such  ngnaturt  also  shall  be  filed. 

PART  m— UNDERTAKING  AND  CONSENT 
TO  SERVICE  OF  PROCESS 

1.  Undertaking 

a.  The  bidder  undertakes  to  make 
available,  in  person  or  by  telephone, 
representatives  to  respond  to  inquiries  made 
by  the  CommissinB  slafL  and  to  fomish 
promptly,  whan  requasla^  to  do  so  by  the 
CowBiisaion  staCL  information  relating  to  this 
Schedule  or  to  tranaacttoks  is  said  securities. 

b.  The  bidder  undertakes  to  diadoae  in  the 
United  States,  oa  the  same  basis  as  it  is 
required  to  make  such  dBtdoeure  pursuant  to 
applicable  Canadian  fedaral  and/or 
provindal  or  territorial  laws,  regulations  or 
policies,  or  otherwise  discloses,  information 


Federal  Reyster  /  Vol.  54.  No.  149  /  Friday,  August  4.  1989  /  Proposed  Rules 


32257 


regarding  purchases  of  the  issuer's  secnrities 
during  the  tender  offer. 

In  tte  case  of  an  exchange  offer 

The  bidder  undertakes  to  disdose  in  the 
United  States,  on  the  same  basis  as  it  is 
required  to  make  such  disdosure  ptuwiant  to 
any  appUcable  Canadian  federal  and/or 
provindal  or  territorial  law,  regulation  or 
policy,  or  otherwise  disdoses,  information 
regarding  purchases  of  the  issuer's  or  bidder's 
securities  during  the  tender  offer. 

Note:  No-action  position  taken  under  Rule 
lOb-13  in  the  case  of  a  third  party  or  affiliate 
cash  tender  offen 

The  staff  of  the  Division  of  Market 
Regdation  has  taken  no-action  position 
under  Rule  lOb-13  under  the  Exchange  Ad  to 
allow  certain  purchases  by  the  bidder  of  the 
issuer's  securities  to  Canada,  as  permitted  by 
Canadian  federal  and/or  provindal  or 
territorial  laws,  regulations  or  polides,  during 
the  period  of  a  tender  offer  filed  on  Schedde 
14D-1F.  Widi  respect  to  a  cash  tender  offer 
filed  on  Schedule  14D-1F.  die  staff  will  not 
recommend  that  the  Commission  take 
enforcement  action  under  Rule  lOb-13  for 
purchases  by  the  bidder  in  Canada,  as 
permitted  by  Canadian  federal  and/or 
provindal  or  territorial  laws,  regulations  or 
policies,  of  the  security  that  is  the  subject  of 
the  offer  (or  any  security  which  is 
immediately  convertible  into  or  exchangeable 
for  such  security),  subject  to  the  conditions 
that:  (i)  The  bidder  disdoses  on  Schedule 
14D-1F  the  possibility  of,  or  the  totent  to 
make,  such  purchases;  and  (ii)  the  bidder 
submito  an  undertaking  to  disdose  to  the 
United  States  information  regarding  such 
purchases  on  the  same  basis  as  it  is  required 
to  be  disclosed  in  Canada  pursuant  to 
Canadian  federal  and/or  provtodal  or 
territorial  laws,  regulations  or  policies,  or 
otherwise  is  disdosed. 

No-action  positions  taken  under  Rules  10b- 
e  and  lOb-13  to  the  case  of  a  third  party  or 
affiliate  exchange  offer 

The  staff  of  the  Division  of  Market 
Regulation  has  taken  no-action  positions 
under  l(H>-6  and  lOb-13  under  the  Exchange 
Act  to  allow  certato  purchases  by  the  bidder 
of  the  issuer's  or  bidder's  securities  in 
Canada,  as  permitted  by  Canadian  federal 
and/or  provtodal  or  territorial  laws, 
regulations  or  polides,  during  the  period  of 
an  exchange  offer  filed  on  Sdiedule  14D-1F. 
With  respect  to  an  exchange  offer  filed  on 
Schedule  14D-1F,  die  staff  will  not 
recommend  that  the  Commission  take 
enforcement  action  under  Rules  lOb-6  and 
lOb-13  for  bids  and  purchases  by  the  bidder 
to  Canada,  as  permitted  by  Canadian  federal 
and/or  provtodal  or  territorial  laws, 
regulations  or  polides,  of  the  security  being 
distributed  (or  any  security  of  the  same  dass 
and  series,  or  any  right  to  purchase  any  such 
security),  or  of  the  security  that  is  the  subject 
of  the  offer  (or  any  security  which  is 
immediately  convertible  toto  or  exchangeable 
for  such  security),  subject  to  the  conditions 
that  (1)  Such  purchases  are  not  made  for  the 
purpose  of  creating  actual,  or  apparent 
active  trading  to  or  raising  the  price  of  sudi 
securities;  (ii)  die  bidder  dUsdoses  on 
Schedule  14D-1F  the  possibility  ot  or  die 
totent  to  make,  such  purchases;  and  (iii)  the 
bidder  submito  an  undertaking  to  disdose  to 


the  United  States  information  regarding  such 
purchases  on  the  same  basis  as  it  is  required 
to  be  disdosed  to  Canada  pursuant  to 
Canadian  federal  and/or  provtodal  or 
territorial  laws,  regulations  or  polides,  or 
otherwise  is  disdosed. 

Z  Consent  to  Serrice-of  Process 

The  bidder  shall,  at  the  time  of  filing  this 
Schedule,  fiimish  to  the  Commission,  on  Form 
F-X.  a  written  irrevocable  consent  and  power 
of  attorney  vdiich  designates  an  agent  upon 
whom  may  be  served  any  process,  pleadings, 
subpoenas,  or  other  papers  to 

(1)  Aiqr  tovestigation  or  administrative 
proceeding  conducted  by  the  Commission; 
and 

(2)  Any  civil  suit  or  action  brought  agaiiut 
the  bidder  or  to  which  the  bidder  has  been 
jotoed  as  defendant  or  respondent  in  any 
appropriate  court  to  any  place  subject  to  the 
jurisdiction  of  any  state  or  of  the  United 
States. 

where  the  tovestigation,  proceeding  or  cause 
of  action  arises  out  of  or  relates  to  or 
concerns  any  tender  offer  made  or  purported 
to  be  made  using  this  Schedule,  or  any 
purchases  or  sales  of  any  security  to 
connection  therewith,  and  stipulates  and 
agrees  that  any  such  dvil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  of  process  upon, 
and  that  service  of  an  adbooinistrative 
subpoena  shall  be  effected  by  service  upon, 
said  agent  for  service  of  process,  and  that  the 
service  as  aforesaid  shall  be  taken  and  held 
to  all  courts  and  administrative  tribunals  to 
be  as  valid  and  btoding  as  if  due  personal 
service  thereof  had  been  made. 

PART  IV 

A.  Signatures 

The  Schedde  shall  be  signed  by  each 
person  on  whose  behalf  the  Schedule  is  filed 
or  its  authorized  representative.  If  the 
Schedde  is  signed  on  behalf  of  a  person  by 
his  audiorized  representative  (other  dian  an 
executive  officer  or  general  partner  of  the 
bidder),  evidence  of  the  representative's 
authority  shall  be  filed  with  the  Schedule. 

B.  The  name  and  any  title  of  each  person 
who  signs  the  Schedde  shall  be  typed  or 
prmted  beneath  his  signature. 

C.  By  signing  this  Sdiedde,  the  bidder 
consente  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  dvil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  to  connection 
with  the  filing  on  Schedde  14D-1F  or  any 
purchases  or  sales  of  any  security  to 
connection  therewith,  may  be  commenced 
against  it  to  any  admtoistrative  tribunal  or  to 
any  appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the  Umted 
States  by  service  of  said  subpoena  or  process 
upon  the  registrant's  designated  agent 

After  due  toquiry  and  to  the  best  of  my 
knowledge  and  belief,  I  certify  that  the 
information  set  forth  to  this  statement  is  true, 
complete  and  correct 


4 


i 


ame  and  Tide)  - 
ate) 


16.  By  adding  8  24ai4d-103  to  read  as 
follows: 


9340.14d-103    SetMdufo  140-9F. 
Schedule  14D-ff  (Ameodment  Na 

U.S.  Securities  and  Exchange  Commission, 

Washington,  DC  20640 
OMB  APPROVAL 
0MB  Number.  3235-040N 
Expires:  Apptovai  Pending 
Estimated  average  burden  hours  per 
response — 2.0 

Recommendation  of  the  Subject  Issuer's 
Board  of  Directors,  Director  or  Officer 

(Name  of  Subject  Compaaiy  (Issuer)) 

(Translation  of  Issuer's  Name  toto  English) 

(jurisdiction  of  Issuer's  tocorporation  or 
Organization) 

(Name  of  Person(s)  Filing  Statement) 

(Tide  of  Qass  of  Securities) 


(CUSIP  Number  of  Qass  of  Securities  (if 
appUcable)) 

(Name,  address,  toduding  zip  code,  and 
telephone  numb«r,  toduding  area  code,  of 
person  authorized  to  receive  notices  and 
communications  on  behalf  of  the  person(s) 
filing  statement) 

General  Instructions 

/.  Eligibility  Requirements  for  Use  of 
Schedule  14D-9F 

A.  Schedde  14D-eF  is  used  by  any  issuer 
tocorporated  or  organized  under  die  Laws  of 
Canada  or  any  Canadian  provtoce  or 
territory  (the  "subject  company"),  or  by  any 
director  or  officer  of  such  issuer,  where  the 
issuer  is  die  subject  of  a  tender  offer  for  a 
class  of  ito  securities  filed  on  Schedde  14D- 
IF. 

B.  Any  per8on(s)  using  this  Schedde  must 
comply  with  the  requirements  of  any 
Cana(Uan  federal,  provtodd  and/or 
territorid  law,  regulation  or  policy  relating  to 
a  recommendation  by  the  subject  issuer's 
board  of  directors,  or  any  director  or  officer 
thereof,  with  respect  to  the  offer. 

C.  This  Schedde  shall  not  be  used  if  the 
subject  company  is  an  tovestment  company 
as  defined  to  Section  3  of  the  tovestment 
Company  Act  of  1940. 

n.  Filing  Instructions 

A.  Eight  copies  of  this  Sdiedde  and  any 
amendment  thereto  (see  Part  L  Item  1(b)), 
toduding  all  exhibiU  and  any  other  paper  or 
document  filed  as  part  of  the  Schedde,  shall 
be  filed  with  the  Commission  at  its  principd 
office.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  to  one  or  more  parts, 
without  stiff  covers.  The  btoding  shall  be 
made  on  the  side  or  stitching  margto  to  such 
manner  as  to  leave  the  readtog  matter  legible. 
Three  additiond  copies  of  the  Sdiedde  and 
any  amendment  thereto,  similarly  bound,  also 
shall  be  filed.  No  axhibito  are  required  to 
accompany  such  additiond  copies. 

E  The  origind  and  at  least  one  copy  of  this 
Schedde  and  any  amendments  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 
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C  Subject  to  Hbm  mqaiimanU  of  Item  1,  if 
any  part  of  thk  Schedule,  or  aay  exhibit  or 
other  paper  or  docmnent  tBsi  as  part  of  me 
•chedala^  ia  iB  a  hoBMSt  other  than  En^h. 
it  shall  be  acoompaiiad  by  a  ■auiuwj, 
vertion  or  translation  in  the  Bigliah  language. 

D.  Vu  manually  aigBed  original  of  the 
Schedule  or  any  aaaBdaaeiit  ttwreto  ahaB  be 
numbered  aatneiitiaMy  (!■  addHkn  to  any 
internal  numbering  which  othatwiae  may  be 
present)  by  haodwtltten.  typed,  printed  at 
other  legiUe  lonn  of  notation  bam  the  first 
page  of  the  document  through  the  last  page  of 
tint  UiNtUiiMul  and  any  exfaiuili  or 
attachments  Ikanto.  FMher,  tfie  total 
number  of  pages  contained  in  a  numbered 
original  silBBbe set  forth  on  the  first  psge  of 
the  document 

E.  Any  diange  to  Ae  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  pronq>tly.  in  writing  to  the 
Commission,  lefeieuchig  the  file  number  of 
the  registrant 

in.  GmpHoim  with  tAv  txchongs  Act 

A.  Pursuant  to  Rule  14e-2(c)  under  the 
Securities  Exchange  Act  of  1934  (the 
Txduuige  Act").  Ois  schedule  shall  be  filed 
by  an  issuer,  a  dan  of  the  securities  of  which 
is  the  subiect  of  a  tender  offer  filed  on 
Schmlule  14D-1F.  and  may  be  filed  by  any 
director  or  officer  of  such  issuer. 

B.  Any  recommendation  with  respect  to  a 
tender  offin  for  a  class  of  socurities  of  the 
subject  «^««"p««»y  made  pursuant  to  this 
Schedule  is  not  exempt  from  the  aatifraud 
provisions  o^  section  lOCb]  of  the  Exchange 
Act  and  RalelOb-B  thereunder  and  section 
14(e)  of  the  Bxdwage  Act  and  Rule  14e-3 
thereunder,  and  riMA  be  deemed  "filed"  with 
the  Connisaion  for  pispoees  of  section  18  of 
the  Exchange  Act. 

PART  I-4NFORMATION  REQUIRED  TO  BE 
SENT  TO  SHAREHOLDERS     ■ 

Item  t  Hoamjmadktkm  Documenta 

(a)  This  Sdiedule  shall  be  accompanied  by 
die  entire  (Msclosure  document  or  documents 
reqidred  to  bo  driivered  to  hdders  of 
securities  to  be  acquired  in  the  proposed 
transaction  pursuant  to  the  laws,  regulations 
or  polidas  of  Canada  and/or  any  of  its 
provinces  or  territories  governing  the  conduct 
of  the  ofcr.  It  shall  not  indude  any 
documents  incorporated  by  reference  into 
such  disdosure  document(8)  and  not 
distributed  to  offerees  pursuant  to  any  such 
law,  regidation  or  polk^.  If  any  part  of  the 
document  or  documents  to  be  sent  to 
sharehirfders  is  to  a  language  other  than 
pti^»t«,  n  shaB  be  accompanied  by  a 
trausiatiuB  to  Biigllsh. 

(b)  Any  amendment  made  to  a  home 
juriacBcttoii  document  or  documents  shall  be 
filed  wilfa  Ike  Commisston  under  cover  of  Ais 
Schedule,  wUck  must  indicate  on  the  cover 
page  the  number  or  the  amendment 

Aem  Z  Jafi/rmntional  Legenda 

The  foOowiag  legewla  sbaH  appear  on  the 
outside  boat  cover  page  of  the  hone 
Jurisdiction  <ecMBeat(s)  to  bold4aca  roman 
type  at  least  aa  hi^  aa  ten-point  modem  type 
and  at  leaot  twopoiirts  leaded: 

"Ms  toader  offsr  la  made  for  the  secorities 
of  a  farrign  ioBoar  aad  wyie  the  offer  is 


suk^ect  to  diadoean  iiaiieuignta  of  die 
coBBky  to  which  sob^ect  iaouer  ia 
tocorporatod  or  mgaiiiaatl.  prospective 
investors  shaald  be  aware  thcA  these 
requireoMBta  are  diSsaent  from  dioae  of  the 
United  States.  Financial  statements  induded 
herein,  if  any,  have  not  been  prepared  in 
accordance  with  United  States  generally 
accepted  accounting  principles  and  thus  may 
not  be  cunparable  to  financial  statements  of 
United  States  companies. 

"The  enfatcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  issuer  is  located  to  a  foreign  country,  and 
that  some  or  all  of  its  officers  and  directors 
are  residents  of  a  foreign  country." 

PART  D— INF(»MATlON  NOT  REQUIRED 
TO  ffi  SENT  TO  SHAREHOLDERS 

The  exhibits  spedfiod  below  shall  be  filed 
as  part  of  the  Schedule,  but  are  not  required 
to  be  sent  to  shareholders  unless  so  required 
puisannt  to  the  laws,  m  regulations  or 
polides  of  Canada  aad/or  any  of  its 
provinces  or  territorieo.  Exhibits  shall  be 
appropriately  lettered  or  numbered  for 
convenient  reforenco. 

(1]  PBe  any  reporto  or  infOTmation  that  in 
accordanoe  with  the  requirements  of  the 
home  juii8dictioiu(s},  must  be  made  publidy 
available  by  die  persoii(s]  filing  this  Schedde 
in  connection  with  the  transaction,  but  need 
not  bf  disseminated  to  shareholders. 

(2)  File  copies  of  any  documents 
incorporated  by  refieraice  into  the  home 
jurisdiction  document^). 

(3]  If  any  name  is  signed  to  the  Schedule 
pursuant  to  power  of  attorney,  manually 
signed  copies  of  any  such  power  of  attorney 
shall  be  filed.  If  the  name  of  any  officer 
signing  en  behalf  of  the  issuer  is  signed 
pursuant  to  a  power  of  attorney,  certified 
copies  of  a  reaohition  of  the  iasuer's  board  of 
directors  authorixing  ouch  signature  also  shall 
be  filed. 

PART  m— UNDERTAKING  AND  CONSENT 
TO  SERVICE  OP  PROCESS 

J.  Undertaking 

The  persoii(8)  filing  this  Schedule 
undertakes  to  make  available,  in  person  or  by 
telephone,  representettves  to  respond  to 
toquiries  made  by  the  Commission  staff,  and 
to  furnish  promptly,  when  requested  to  do  so 
by  the  Commisaion  staff,  information  relating 
to  this  Schedule  or  to  transactions  in  said 
securities. 

2.  Consent  to  Service  ^Process 

The  perstmfs]  so  filfeig  shall,  at  the  time  of 
filing  this  Schedule,  fimish  to  the 
Commission,  on  Form  F-X.  a  written 
irrevocable  consent  and  power  of  attorney 
which  designates  an  agent  upon  whom  may 
be  served  any  procesa,  pleadings,  subponeas, 
or  other  papers  m 

(1)  any  tovestigatioa  or  administrative 
proceeding  conducted  by  the  Commission; 
and 

(2)  any  civil  suit  or  action  brought  against 
such  per8on(s)  or  to  which  such  per8on(8]  has 
or  have  been  joined  as  defendant  or 
respondent  to  any  appropriate  court  in  any 
place  subject  to  txe  jwisdiction  of  any  state 
or  of  the  United  States. 


where  die  toveatigattoB.  proceeding  or  cause 
of  action  arises  out  of  or  rrfates  to  or 
concerns  any  tender  offer  made  or  purported 
to  be  mode  for  the  socnritiaa  of  the  subject 
issuer,  or  any  parchaaes  or  aales  of  any 
secnrity  to  connecttoa  tkemwi^  and 
stipulates  and  agrees  tfnt  any  such  civil  suit 
or  actioD  or  oAninigtTalisa  proceeding  may 
be  commenced  by  die  service  of  process 
upon,  and  that  servtoe  of  an  admintotiative 
subpoena  shall  be  efbcted  by  service  upon, 
said  agent  for  service  of  piDcesa,  and  that  the 
service  aa  aforesaid  shaU  be  taken  and  held 
in  all  courts  and  administrative  tribonab  to 
be  as  valid  and  bindtog  as  if  due  personal 
service  thereof  had  been  made. 

PART  IV 

A.S^notonas 

The  Schedule  shall  be  signed  by  each 
person  on  whose  behatf  tfat  Schedule  is  filed 
or  ite  authorised  representative.  If  the 
Schedule  ia  signed  on  behalf  of  a  peson  by 
his  authorised  representative  (other  than  an 
executive  officer  or  general  partner  of  the 
subject  cmnpany).  evidenoe  of  the 
representative's  oatherity  shall  be  filed  with 
the  Schedule. 

B.  The  nonw  and  any  title  of  each  person 
who  signa  the  Schsduh  shall  be  type  or 
printed  beneath  hia  aigmtore. 

C  By  signing  this  Schedite.  the  subject 
company  consents  withowt  power  of 
revocation  that  any  adminiatrative  subpoena 
may  be  served,  or  any  odainistrative 
proceeding,  civil  aoit  or  dvil  action  where  the 
cause  of  action  arises  out  nf  or  relates  to  or 
concerns  any  offering  made  or  purported  to 
be  mode  to  oonnaction  wiit  filing  on  thia 
Schedule  tti>-SF  or  any  parchases  or  sales  of 
any  security  to  connectioa  thefewith,  may  be 
commenced  againat  it  to  any  administrative 
or  in  any  appropriate  court  to  any  place 
subject  to  tte  jurisdiction  of  any  state  or  of 
the  United  States  by  service  of  said  subpoena 
or  process  upon  the  registrant's  des^nated 
agent. 

After  due  inquiry  and  to  the  best  of  my 
knowledge  and  bdief,  I  osatify  that  the 
information  set  forth  to  diis  statement  is  true, 
complete  said  cotrct 


(Name  anc 
(Date)- 


Title)- 


17.  By  adding  paragraph  (c)  to 
S  240.14e-2  to  read  as  fbUows: 

!240^i4a<^  PaaMono(»siibiact 

iraapacttoa 


(c)  Any  issuer,  a  claas  of  the  securities 
of  which  ia  the  subject  of  a  tender  offer 
filed  with  the  Comaaisaioo  oa  Sdiedule 
14D-1F  and  condMCted  in  reliance  upon 
and  in  confonnity  with.  Rule  14d-l(b) 
under  the  Act  «id  any  director  or 
officer  of  such  issuer  wiiere  so  required 
by  die  laws,  regulations  and  policies  of 
Canada  and/or  any  of  Its  provinces  or 
territories,  in  Heu  of  the  statements 
called  for  by  parafl^apb  (a)  of  this 
sectioo  and  Rule  Md-Ojuadn'  the  Act, 
shaU  file  with  ^  Comausoion  on 
Schedule  VOy^  the  eatire  discbsure 
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docuinent(s]  required  to  be  furnished  to 
holders  of  secorities  of  the  subject  issuer 
by  the  laws,  legnlations  and  policies  of 
Canada  and/or  any  of  its  provinces  or 
territories  govemii^  the  conduct  (rf  the 
tendw  offer,  and  shall  disseminate  sudi 
docuffient(s)  ia  accordant^  with  such 
laws,  regulations  and  policies. 

18.  By  adding  i  240.15d-4  to  read  as 
follows: 

8  24y.1Sd-4   Reporting  by  Form  4e-F 
Raglatrant. 

A  registrant  that  is  eligible  to  use 
Form  4&-F  and  files  r^>orts  thereon 
shall  not  be  subject  to  the  requirements 
of  Regulation  15D  (SS  240.15d-l  though 
240.15d-21), 

19.  By  adding  paragraph  (c)  to 

9  240.1Sd-5  to  reisd  as  follows: 


§240.1Sd-C 
iaouers. 


by 


(c]  The  provisions  of  paragraph  [a}  of 
this  section  shall  not  apply  to  an  issuer 
of  securities  in  connection  with  a 
succession  that  was  registered  on  Form 
F-8  (I  238.36  of  this  chapter], 

20.  By  adding  {  240.16a-12  to  read  as 
follows: 

S240.l«a-12  napemng  by  dkactors, 
officers  and  principal  sharahoMsre  of 
Canadian  forelgw  prtwato  Isauara. 

In  lieu  of  the  {wovisions  of  section 
16(a)  of  the  Act  the  equivalent  law  of 
Canada,  or  the  law  of  any  Canadian 
province  or  territory,  shall  govern  the 
U.S.  reporting  requirements  for 
directors,  officers,  and  principal 
shareholders  of  Canadian  fordgn 
private  issuers.  Every  person  that 
otherwise  would  have  a  reporting 
obligation  pursuant  to  section  16(a)  of 
the  Act  as  a  result  of  any  relationship  to 
a  Canadian  foreign  private  issuer  shall 
be  deemed  to  comply  with  the 
requirements  of  section  16(a)  if  such 
person  files,  imder  cover  of  Form  3  or  4, 
the  forms  that  are  required  to  be  filed 
under  the  applicable  law  of  Canada,  or 
the  law  of  any  Canadian  province  or 
territory,  by  that  perscm.  Such  forms 
shall  be  filed  with  the  Commission 
under  thr  appropriate  cover  at  the  time 
they  are  required  to  be  filed  pursuant  to 
the  law  of  Canada,  or  the  law  of  any 
Canadian  province  at  territcMy. 

PART  24»-fORIIS  PRESCRIBED 
UNDER  THE  SECURITIES  EXCHANGE 
ACT  OF  1934 

21.  Hie  authority  citation  for  Part  249 
continues  to  read  as  follows: 

Authority:  The  Securities  Exchange  Act  of 
1934,  IS  U.S.C  78a.  unless  otherwise  noted. 


22.  ^  adding  IS  24e.24af  and  248.250 
to  read  as  follows: 

Note.  See  appendix  for  text  of  Forms.  The 
Forms  do  not  appear  in  the  Code  of  Federal 
Regulatioos. 


Of 


fil4t.240r   F0nn40-F.far 

— curlUes  of  eortato 

pursuant  to  aoetioii  11  m  or  W  and  fi 

reports  pwauont  to  SK«oa  18(d)  and 

1Sd-4  tf  24aiSd-4  ol  Ma  chiytor). 


(a)  Form  40-^  may  be  used  to  file 
reports  with  the  Commission  pursuant  to 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  (the  "Exchange  Act")  and 
Rule  15d-4  (17  CFR  240.15d-4) 
thereunder  by  registrants  that  are 
subject  to  the  reporting  requirements  of 
that  section  solely  by  reason  of  their 
having  filed  a  registration  statement  on 
Form  F-7,  P-8,  F-9  or  P-10  under  tire 
Securities  Act  of  1933. 

(b)  F(XB  4(NP  also  may  be  used  to 
register  securities  with  the  Commission 
pursuant  to  section  22  (b)  or  (g]  of  the 
Exchange  Act  and  to  file  reports  with 
the  CononissioD  pursuant  to  section 
13(a)  of  the  Exdiange  Act  and  Rule  13a- 
3  (17  CFR  240.13a-3)  thereimder. 
Registrants  eligiUe  to  use  this  form  for 
such  purposes  shall  have  been 
incorporated  or  oiganized  under  the 
laws  of  Canada,  or  any  Canadian 
province  or  territory,  been  subject  to  die 
periodic  reporting  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Canada  for  a 
period  (A  at  least  36  calendar  months 
immediately  i»eceding  the  filing  of  this 
form  and  be  currently  in  compliance 
with  such  obligations.  The  market  value 
of  the  common  stock  (including  non- 
voting common  stock)  of  such  registrant 
shall  be 

(1)  (CN)  $160  million  or  more  if  a 
report  or  registration  statement  filed  on 
this^orm  relates  to  debt  or  preferred 
stock  that  is  investment  grade;  or 

(2)  (CN)  $360  million  or  more  in  the 
case  of  all  other  rqwrting  requirements. 
The  aggregate  maiicet  value  of  such 
common  stock  hdd  by  non-affiliates 
shall  be  (CN)  $75  million  or  more, 
provided.  That  for  the  purposes  of  tiiis 
Instraction,  the  term  "affiliate"  shall 
mean  any  peraon  holding  10  percent  or 
more  of  the  ctnnmon  stock  (including 
non-voting  common  stock)  of  die 
registrant. 

Instructions 

1.  A  security  is  "tovestment  grade"  if  at  the 
time  of  fihng  this  farm,  at  teastone  nationally 
recognized  statistieal  rating  organization  (as 
that  term  is  used  to  Rule  lSc3-l(cK2Xvi)(F) 
under  the  Exchange  Act  (|  240J5c3- 
l(c](2)(vi](F)  of  this  chapter])  has  rated  the 
security  to  one  of  its  generic  rating  categories 


that  signifies  tovestawnt  grade;  typically,  tte 
four  highest  rotiag  catagoatos  (wi^to  which 
there  may  b«  subcotagosies  or  gradations 
todicatiag  relatlv*  atoodtog)  atgntf^ 
investment  pada. 

2.  The  market  value  of  the  registrant's 
outstanding  voting  stock  shall  be  computed 
by  use  of  the  price  at  which  the  stock  woe 
last  sold,  or  the  average  of  the  bid  and  aaked 
prices  of  such  stock,  to  the  principal  market 
for  such  stock  aa  of  a  date  within  30  days 
prior  to  the  date  of  filing. 

(c)  A  report  on  this  Form  shdl  be  filed 
at  the  same  time  die  information 
inchided  herein  is  filed  with  the 
securities  commisaion  or  equivalent 
regulatory  authority  of  the  jurisdiction  of 
incorporatioD  of  the  registrant 

(d)  Registrants  not  previously  having 
filed  a  Form  F-X  ({  248.250)  in  relation 
to  the  class  of  securities  registered  on 
this  Form  or  with  regard  to  which  this 
report  is  filed  shall  file  a  Form  F-X  with 
the  Commission  together  with  their  first 
filing  on  this  form. 

(e)  Any  change  to  the  name  or  address 
of  a  registrant's  agent  for  service  shall 
be  communicated  prompdy  in  writing  to 
the  Commission,  referencing  the  file 
number  of  the  registrant 

S249.2S0    Forai  F-X,  lor  appointment  of 
agent  for  •orvloo  of  preeeae  by  foreign 
lasuore  registering  aecurWaa  ••  Forms  F-7. 
F-4.  F-t  or  F-10  (SS  239J7. 2MJi,  23Il39 
Of  239.40  of  this  cliaptorK  or  regMsftog 
••curltiaa  orfHtag  perlodto  raporte  OR  Form 
40-F  (S  249.2401  of  this  Chapter),  or  by  any 
person  fBing  tondor  oNor  doemwnto  on 
Schsdis  iaE-4F.  140-1F  or  14D-9F 
(§S  240.13e-102, 24ai4d-102  or  240.14i»> 
103  of  ttiis  chapter). 

Form  F-X  shall  be  filed  with  the 
Commission: 

(a)  By  any  issuer  registering  securities 
on  Forms  F-7,  F-8.  F-8  or  F-10  under  the 
Securities  Act  of  1933; 

(b)  By  any  issuer  registering  securities 
or  filing  periodic  reports  on  Form  40-^ 
under  the  Securities  Exchange  Act  of 
1934  if  it  has  not  previously  filed  a  Form 
F-X  in  connection  with  the  class  of 
securities  registered  or  in  relation  to 
which  a  report  is  filed  on  Form  40-F; 
and 

(c)  By  any  issuer  or  other  pmcm  filing 
tender  offer  documents  on  Sdiednles 
13E-4F,  14D-1F  or  14IX-8F. 

23.  By  revising  the  introductory  text  of 
§  §  249.103  and  249.104;  adding  new 
patageafik  (c)  to  General  Instnction  1  to 
Form  3  in  S  2n.l03;  and  redesignatiag 
the  existing  paragrai^  under  General 
Instruction  1  as  (a)  and  adding  a  new 
paragraph  (b)  to  Form  4  in  {  249.104  to 
read  as  follows: 
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§3^103    Forms, Initial statMmnt of 
iMnafldel  ownarahlp  of  sacuritias* 

This  form  shall  be  filed  pursuant  to 
Rule  16a-l(a)  (17  CFR  240.iea-l(a))  (or 
Rule  16a-12  (17  CFR  24ai6a-12))  *  *  *. 


Fonal 

General  Instructiona 

1.  When  Statements  Are  To  Be  Filed. 

•  •        •        •        • 

(c)  Pursuant  to  Rule  10a-12,  reporting 
persona  of  Canadian  foreign  private  issuers 
may  file  the  equivalent  Canadian  form  under 
the  cover  of  this  Form.  Canadian  reporting 
persons  should  complete  Items  1  through  7  of 
Form  3.  Tables  I  and  n  of  Form  3  may  be  left 
blank,  replaced  by  the  required  Canadian 
forms,  which  should  be  attached  to  this  Form. 

S  249.104   Form  4,  atatamant  of  changes  In 
banafidal  ownarsMp  of  sacuritiaa. 

This  form  shall  be  filed  pursuant  to 
Rule  l6a-l(a)  (17  CFR  240.16a  1(a)]  (or 
Rule  16a-12  (17  CFR  240.16a-12)]  *  *  *. 

•  •        •        *        • 

FonB4 

General  Inatmctioiu 
1.  When  Statements  Are  To  Be  Filed. 


(b)  Pursuant  to  Rule  16a-12,  reporting 
persons  of  Canadian  foreign  private  issuers 
may  file  the  equivalent  Canadian  form  under 
the  cover  of  this  Form.  Canadian  reporting 
persons  should  complete  Items  1  through  8  of 
Form  4.  Tables  I  and  II  of  Form  4  may  be  left 
blank,  replaced  by  the  required  Canadian 
forms,  which  should  be  attached  to  this  Form. 

PART  260-GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

24.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

AudMrity:  Sees.  305, 307, 314, 319, 53  Stat 
1154. 1156, 1167. 1173;  15  U.S.C.  77eee.  77ggg. 
77nnn,  77sss,  unless  otherwise  noted. 

25.  By  adding  §  260.4d-l  to  read  as 
foUows: 

§  260.4d~1    Application  for  axamptlon  from 
Section  310(aN1)  of  tiM  Truat  Indenture 
Act 

An  application  for  an  exemption  firom 
the  reqi^ments  of  section  310(a)(l]  of 
the  Act  may  be  filed  pursuant  to  section 
304(d)  of  the  Act  and  this  section, 
provided  the  application  relates  to: 

(a)  Securities  registered  or  to  be 
registered  on  Forms  F-7,  F-6,  F-0,  or  F- 
10  (SS  239.37. 239.38.  239.39  or  §  239.40  of 
this  chapter); 

(b)  Securities  that  have  been  issued  or 
that  the  applicant  reasonably  expects  to 
issue  within  one  year  from  the  date  of 
application;  and 


(c)  Seciuities  that  have  been  or  will  be 
issued  under  an  indenture: 

(1)  That  has  been  qualified  under  the 
Act,  and 

(2)  That  requires  there  to  be  at  all 
times  one  or  more  trustees  thereunder, 
at  least  one  of  whom  is  a  corporation  or 
other  person  that  is: 

(i)  Organized  and  doing  business 
under  the  laws  of  Caaada  or  funy 
province  thereof  (referred  to  as  the 
institutional  trustee),  and 

(ii)  Is  authorized  under  such  laws  to 
exercise  corporate  trust  powers,  and 

(iii)  Is  subject  to  supervision  or 
examination  by  govefnmental  authority. 

26.  By  adding  |  260»4d-2  to  read  as 
follows: 


S26a4tf-2    AppHcatloa  for  appointment  Of 
a  foreign  trustee. 

(a)  Form  T-5  shall  be  used  for 
applications  for  exen9)tion  pursuant  to 
Rule  4d-l  (S  260.4d-l  of  this  chapter), 
except  as  provided  in  paragraph  (b)  of 
this  section. 

(b)  Application  may  be  made  pursuant 
to  Rule  4d-l  by  filing  a  registration 
statement  under  the  Securities  Act  on 
Form  F-7.  F-8,  F-9  or  F-10  (SS  239.37. 
239.38,  239.39  or  S  23a40  of  this  chapter), 
indicating  on  the  facing  page  of  the 
registration  statement  that  such 
application  is  being  made,  and 
responding  to  the  applicable  Item  of  Part 
n  of  such  form. 

27.  By  adding  9  26a4d-3  to  read  as 
follows: 

S  260.4d-3   General  requirements  aa  to 
form  and  content  of  applications. 

Rule  4c-3  (S  260.4C-3)  and  Rules  7a-15 
through  7a-37  (§  S  28a7a-15  through  7a- 
37)  shall  be  applicable  to  applications 
on  Form  T-5. 

28.  By  adding  S  26a4d-4  to  read  as 
follows: 

S260.4d-4 
Rule  4d-1. 

If  an  applicant  under  Rule  4d-l 
(S  260.4<t-l)  files  an  application  relating 
to  securities  issued  or  issuable  under  an 
indenture  imder  which  any  other 
securities  are  outstanding,  the  applicant 
shall  at  the  time  of  such  filing  send,  by 
first  class  mail  or  other  equally  prompt 
means,  notice  of  such  application  to  all 
holders  of  record  of  outstanding 
seoirities  under  such  indenture.  A  copy 
of  such  notice  also  shall  be  filed  with 
the  Commission  as  part  of  the 
application.  The  notice  shall  advise 
holders  of  the  filing  of  the  application 
and  the  date  of  sudi  filing,  and  shall 
further  advise  that  aqy  interested  person 
may,  by  written  request  filed  with  the 
Commission  within  20  days  of  the 


Notice  of  application  under 


application  date  set  forth  on  such  notice, 
request  that  a  hearing  be  held  on  such 
matter.  Such  request  shall  also  indicate 
the  nature  of  such  person's  interest  and 
the  reason  for  such  request.  A 
subsequent  notice  shall  be  sent  to  such 
holders  if  any  hearing  on  the  application 
is  to  be  held  by  the  Commission.  Such 
subsequent  notice  shall  set  forth  the 
time,  place  and  nature  of  the  hearing, 
the  legal  authority  and  jiaisdiction 
under  which  the  hearing  is  to  be  held, 
and  the  matters  of  fact  aad  law  asserted 
to. 

29.  By  adding  §  260.4d-^  to  read  as 
follows: 


9260.4d-5   Waiver  of  healing;  Designation 
of  record. 

(a)  An  applicant  under  S  260.4d-l 
may,  if  it  so  desires,  waive  a  hearing 
and  request  the  Commission  to  decide 
the  application  without  a  formal  hearing 
on  the  basis  of  the  application  and  such 
other  information  and  documents  as  the 
Commission  shall  designate  as  part  of 
the  record.  However,  a  hearing  may  be 
called  upon  order  of  the  Commission 
notwithstanding  that  the  applicant  shall 
have  filed  such  a  waiver  and  request 
whenever,  in  the  judgement  of  the 
Commission,  such  a  hearing  is  necessary 
or  appropriate  in  the  public  interest. 

(b)  The  applicant  shall,  at  the  request 
of  the  Commission,  furnish  such 
additional  information  ot  documents  as 
the  Commission  may  deem  necessary  to 
decide  the  application.  The  Commission 
may  make  a  part  of  the  record  any 
pertinent  information  or  documents  filed 
with  the  Commission  by  the  applicant  or 
by  any  other  person.  The  Commission 
shall,  in  its  order  deciding  the 
application,  designate  and  describe  the 
information  and  docimieats  comprising 
the  record  on  which  the  decision  is 
based. 

30.  By  adding  S  260.4d-«  to  read  as 
follows: 

§260.4d-6   Consent  of  truBtee  to  service 

of  I 


The  applicant  shall,  at  the  time  of 
filing  an  application  pursuant  to 
§  260.4d-l,  furnish  to  the  Commission  in 
a  form  prescribed  by  or  acceptable  to  it, 
a  written  irrevocable  consent  of  the 
trustee  and  power  of  attorney,  which 
designates  an  agent  upon  whom  may  be 
served  any  process,  pleadings,  or  other 
papers  in  any  civil  suit  or  action  brought 
against  the  trustee  or  to  which  the 
trustee  has  been  joined  aa  defendant  or 
respondent,  in  any  appropriate  court  in 
any  place  subject  to  the  jurisdiction  of 
any  state  or  of  the  United  States,  where 
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the  cause  of  action  arises  out  of  any 
offering  made  or  purported  to  be  made 
in  connection  with  the  securities  that 
are  the  subject  of  the  appltcatioa 
pursuant  to  1 260.46^1.  or  any  perchase 
or  sales  o£  any  security  m  connection 
therewith,  and  stipulates  and  t^ees  that 
any  such  dv3  sait  or  action  may  be 
commenced  by  the  service  of  process 
upon  said  agent  for  service  for  process, 
and  that  the  service  as  aforesaid  shall 
be  taken  and  held  in  aU  courts  to  be  as 
valid  and  UndJng  as  if  due  personal 
service  tfiereof  had  been  made. 

PART  269-FORIlS  PRESCRIBED 
UNDER  THE  TRUST  MOENTURE  ACT 
OF  1939 

31.  By  adffing  1 200J  to  read  as 
follows: 

§269.8    Form  T-5,  i^pilcaHon  for 
exemption  pursuent  to  Rule  4d-1. 

Form  T-5  shall  be  used  for 
applications  for  exemption  filed 
pursuant  to  Rule  4d-l  under  the  Trust 
Indenture  Act  of  1939  (the  "Act")  (17 
CFR  260.4d-l).  except  those  filed 
pursuant  to  subparagraph  (b)  of  Rule 
4d-2  (17  CFR  280.4d-2). 

By  the  Commission. 


Dated:  July  24, 1960. 
IaiiBlhaaG.Kati, 

Secretary. 

Appendix  A— Proposed  Fonna  Undat  fa 
SeiMJiisActellOTlBBifceOetmahs 
Exchange  Act  af  IMi,  ani  ABMrinnBiB  to 
Fonss  UidH  Ike  Secarittas  BnlMns  Act  of 


Form  F-7 

FormF-e 

FormF-a 

Form  F-10 

Form40-F 

FoimF-X 

Form  T-5 

FonnF-7 

U.S.  Securities  and  Exdiange  Commission, 

Washington,  DC  20549 
OMB  Approval 
0MB  Number  3235-040G 
Expires:  Approval  Pending 
Estimated  average  burden  hours  per 
response — 2.0 

Registratian  Stoteaient  Under  the  Securities 
Act  of  1933 


(Exact  name  ol  Registrant  as  specified  in  its 
charter) 

(Traoslatioo  of  Registrant's  nam*  into 
English) 


(Proviace  or  other  {"^ti^iTHnp  of 
incoTporatioB  or  nrgaaJTatiw^ 


(Primary  Standard  Indiatcial  daaaificatiaa 
Code  Number  (if  appIkabiaU 


[LR.S.Empk>yer  Identificatioa  Nmnber  (if 
applicable)) 


(Address  and  telephone  nuatber  of 
Registrant's  principal  executive  officea) 


(Name,  address,  indudSng  zip  coda,  and 
telephone  number,  inclucfiag  area  coda,  of 
agent  for  service) 

Approximate  date  of  commeBoeiBeot  of 
proposed  sale  of  the  securities  to  the  puiilic 


(Principal  furisdiction  regulating  this  offiering) 

"noB  registration  statement  and  any  post- 
efFectJve  amendmeut  thereto  ^afl  be  deemed 
effective  at  tlie  lime  the  secmities  covered 
hereby  legally  may  be  sold  in  die  principal 
jurisdictioD  in  accordance  with  Rule  487. 
Chedc  if  appropriate: 

[  ]  This  filing  coastitates  an  applicatioa  for 
exen^>tion  under  scctioa  304(d)  of  die  Trust 
Indenture  Act  of  1939  from  section  310  of  that 
Act. 

[  ]  There  are  existing  security  holders 
under  the  indenture  to  which  such 
application  relates. 


Title  of  each  daaa  of  aacuriSee 
to  be  ngntarad 


CALXnjlATION  OF  REGISTRATION  FEE  * 


Amount  to  be  registered 


poos  par  unit 


*  See  genecai  instniction  U.0  for  rules  as  to  calculation  of  the  registration  fee. 


Proposed  Maximum  aggregate 
offering  price 


Amount  of  registration  fee 


If,  as  a  resoh  of  stock  splits,  stock 
dividends  or  similar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  4ia  shall  af^y  to  this 
transaction. 

The  Registrant  hereby  amends  this 
Registration  Statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
date  untfl  the  Registrant  shaU  file  a  further 
amendment  whidi  specifically  states  that  this 
Registration  Statement  shaD  diereafter 
become  effiective  in  accordance  with  section 
8(a)  of  die  Securities  Act  of  1933  or  until  the 
Registration  Statement  shall  become  effective 
on  sncfa  date  as  the  Commission,  acting 
pursnant  to  said  section  8(a),  may  determine. 

General  Instnictiona 

/.  EUgSnlity  Reqaireenenta  for  Use  of  Form 
F-7 

A.  Form  F-7  may  be  used  for  the 
registration  under  the  Securities  Act  pf  1933 
(the  "Securities  Act"}  of  securities  offmed  for 
cash  upon  the  exeidae  of  ri^ils  granted  to 
existing  security  holders  of  the  registrant 

B.  Form  F-7  ts  available  to  any  registrant 
incoiporated  or  ocgaaized  under  the  Laws  of 
Canada,  or  any  C^iadian  province  or 
territory,  that,  for  the  36  calendar  months 
immediately  preceding  the  filing  of  a 


registration  statement  on  this  Form,  has  had 
any  class  of  securities  Bsted  on  the  Montreal 
Exchange  or  The  Toronto  Stock  Exchange 
and  that  csnently  is  in  compliance  with  the 
obUgatioos  aiistag  from  sodi  Usting.  The 
rights  granted  to  security  holders  tliat  are 
resident  in  the  United  States  shall  be  granted 
upon  the  same  temu  and  conditions  as  those 
granted  to  such  holders  resident  in  the 
registrant's  juiiadiction  of  incorporation  or 
organisatioo.pn>vufeif,  lliat  die  securities 
offered  upon  exercise  of  such  rights  may  not 
be  registered  on  this  Foan  tf  such  rights  are 
transferable  to  US.  residents  and  further 
provided,  that  the  exercise  period  for  the 
rights  granted  to  security  holders  shall  be  90 
days  Of  less. 

C.  Less  tlian  20  percent  of  tlie  class  of 
securities  with  respect  to  wrhich  the  rights  are 
granted  shaD  be  held  of  record  by  U.S. 
residents.  For  purposes  of  this  instruction, 
"held  of  record"  shall  be  construed  io 
accordance  with  Role  I2g&-1  ander  the 
Securities  Exdhange  Act  of  1934  (the 
"Exchange  Act"). 

Instruction.  For  purposes  of  this  Form,  the 
term  "U.S.  resident."  as  applied  to  security 
holders,  shall  mean  any  person  whose 
address  appears  on  the  records  of  the  issuer 
of  the  security  or  its  share  transfer  agent  as 
being  located  in  the  United  States.  The 


calculation  of  record  holders  shall  be  as  of 
the  end  of  the  issuer's  last  quarter  or  if  such 
quarter  ended  within  60  days  prior  to  the  date 
of  filing,  then  as  of  at  end  of  the  precedii^ 
quarter. 

D.  Any  transactioa  in  which  securities 
registered  on  tliis  Form  are  offered  shall  not 
increase  the  registrant's  issaed  and 
outstanding  capital  by  laore  than  25  percent. 

E.  This  Form  shall  not  be  used  if  die 
registrant  is  an  investsaent  company,  aa 
defined  in  sectioo  3  of  the  investment 
Company  Act  of  lS4a 

F.  A  registration  statement  on  this  Foom 
should  be  filed  with  the  Comnusaioo 
simultaneously  with  the  filing  of  the  Immo 
jurisdiction  docufflent(s)  accoaipanying  such 
Form  with  tlie  juriadictioo  idratified  oa  tke 
cover  of  the  Form  as  tbA  prindpri  jurisdictioo 
regulating  the  offering  ("pcmdpal 
jurisdictioa").  Pre-effactive  aa>»nAr,u^t^  to 
this  Form  should  be  filed  simultaneously  with 
the  filing  of  additional  or  r.hany»^t  ^tiwiamentfl 
in  the  principal  Jurisdictioa  In  accordance 
with  Rule  467,  this  registratian  stateawiU 
shall  be  deemed  effe^ve  for  puipoaes  of  the 
Securities  Act  on  the  date  on  winch  ttw 
securities  covered  henrin  legaDy  may  be  vM 
in  the  prindpal  )uris(fiGtioa. 

Any  amendment  to  such  home  jurisdiction 
document(s)  after  the  effective  date  of  this 
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ragittntion  itatemant  thall  be  filed  with  the 
CommiMloii  u  ■  poet-effective  amendment 
to  this  Fonn  timultaneously  with  the  filing  of 
■uch  document(t)  with  the  principal 
Juriedlctioa.  Such  pott-effective  amendment 
•haU  be  deemed  effective  for  purposes  of  the 
Securities  Act  at  such  time  as  the  amendment 
to  the  home  {urisdiction  document(8]  legally 
may  be  used  under  the  applicable  law  of  such 
Jurisdiction,  fai  accordance  with  Rule  467. 

Any  amendment  to  a  registration  statement 
on  this  Form  shall  be  filed  under  cover  of  an 
appropriate  facing  sheet,  shall  be  niuibered 
consecutively  in  the  ovder  in  which  filed,  and 
shall  indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement 

It  however,  an  amendment  to  the  home 
jurisdictioD  document(s)  is  filed  after 
effectiveness  of  the  r^stntion  statement 
that  increases  the  number  of  securities  that 
may  be  sold  thereunder,  in  lieu  of  filing  a 
post-effective  amendment  hereto,  a  new 
registration  statement  shall  be  filed  on  this 
Form.  Aa  provided  in  Rule  429,  the  prospectus 
included  in  the  new  registration  statement 
shall  be  deemed  to  include  a  prospectus 
covering  unsold  securities  registered 
previously.  If  tiiis  is  the  case,  the  following 
legend  shall  appear  at  the  bottom  of  the 
facing  page  of  Ae  registration  statement: 
"This  combined  prospectus  relates  to 
registration  statement[s]  33-[insert  file 
numbers  of  previous  registration 
statements]." 

//.  Application  of  General  Rules  and 
Regulations 

A.  Hie  only  Securities  Act  rules  and 
regulations  that  apply  to  filings  on  this  Form 
are  those  rules  and  regulations  specifically 
referred  to  in  the  Form  and  Rule  408,  whidi 
provides  Uiat  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shall  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  li^t  of  the  circumstances 
under  whidi  they  are  made,  not  misleading. 

B.  Three  copies  of  the  complete  registration 
statement  and  any  post-effecUve 
amendments  thereto,  including  exhibits  and 
all  other  papers  and  documents  filed  as  a 
part  of  the  registration  statement  or  post- 
effective  amendment  thereta  shall  be  filed 
with  the  Commission  at  its  principal  office. 
Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts, 
without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stiching  margin  in  such 
manner  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  registration 
statement  and  any  post-effective 
amendments  thereto,  similarly  bound,  also 
shall  be  filed.  No  other  exhibits  are  required 
to  accompany  such  additional  copies. 

C  At  least  one  copy  of  every  registration 
statement  and  any  post-effective  amendment 
thereto  shaU  be  signed  manually  by  the 
persons  specified  herein.  Unsigned  copies 
shall  be  conformed. 

D.  At  the  lime  of  filing  this  registration 
statement  the  applicant  shall  pay  to  the 
Commission,  l^  United  States  postal  money 
order,  certified  check,  bank  cashier's  check  or 


bank  money  order,  a  fee  of  one-fiftieth  of  one 
per  centum  of  the  maximum  aggregate  price 
at  which  the  securities  registered  on  this  form 
are  proposed  to  be  offered  in  the  United 
States,  but  in  no  case  shall  such  fee  be  less 
than  $100. 

The  registration  fee  is  to  be  calculated  at 
the  price  at  which  the  rights  may  be 
exercised  if  known  at  the  time  of  filing  the 
registration  statement  or,  if  not  known,  at  the 
market  value  of  securities  of  the  same  class 
included  in  the  registration  statement  If  the 
fee  is  to  be  calculated  upon  the  basis  of  the 
price  at  which  the  rights  may  be  exercised 
and  they  are  exercisable  over  a  period  of 
time  at  progressively  htaher  prices,  the  fee 
shall  be  calculated  on  toe  basis  of  the  highest 
price  at  which  they  may  be  exercised. 

Instruction.  The  market  value  of  the 
registrant's  outstanding  common  stock  shall 
be  the  average  of  the  bid  and  asked  price  of 
such  stock,  in  the  principal  market  for  such 
stock  as  of  a  date  within  30  days  prior  to  the 
date  of  filing. 

E.  Subject  to  the  requirements  of  Item  1  of 
Part  L  if  any  part  of  the  registration  statement 
or  post-effective  amendment  thereto,  or  any 
exhibit  or  other  paper  or  document  filed  as 
part  of  the  registration  statemenf  or  a  post- 
effective  amendment  is  in  a  foreign  language, 
it  shall  be  accompanied  by  a  summary, 
version  or  translation  in  the  English  language. 

F.  The  manually  signed  original  of  the 
registration  statement  or  any  post-effective 
amendment  thereto  shall  be  numbered 
sequentially  (in  addition  to  any  internal 
numbering  which  otherwise  may  be  present) 
by  handwritten,  typed,  printed  or  other 
legible  form  of  notation  from  the  first  page  of 
the  docimient  through  ttie  last  page  of  that 
document  and  any  exhibits  or  attachments 
thereto.  Further,  the  total  number  of  pages 
contained  in  a  numbered  original  shall  be  set 
forth  on  the  first  page  of  the  document 

G.  Any  change  to  the  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  prompt^  in  writing  to  the 
Commission,  referenciag  the  file  number  of 
the  registrant. 

III.  Compliance  with  Exchange  Act,  Trust 
Indenture  Act  and  Auditor  Independence  and 
Reporting  Requirements 

A.  Pursuant  to  Rule  15d-4  under  the 
exchange  Act,  reporting  obligations  imder 
section  lS(d]  of  the  Exchange  Act  arising 
solely  from  an  offering  of  securities  registered 
on  this  Form  may  l>e  met  by  filing  with  the 
Commission,  under  cover  of  Form  40-F, 
documents  that  are  filad  with  the  securities 
commission  or  equivalent  regulatory 
authority  of  the  registrant's  jurisdiction  of 
incorporation.  Registrants'  attention  is 
directed,  however,  towards  other  provisions 
of  the  Exchange  Act  that  may  be  applicable, 
and  specifically  to  the  provisions  of  sections 
12(b]  and  12(g]  of  the  Kxchange  Act  and 
Rules  lOb-6,  lOb-7  and  lOb-8  under  the 
Exchange  Act 

B.  Pursuant  to  Rule  4d-2(b]  under  the  Trust 
Indenture  Act  of  1939  (the  "Trust  Indentiu« 
Act"),  a  registrant  registering  debt  securities 
on  tMs  Form  may  apply  for  exemption  fit>m 
the  U.S.  trustee  provisions  of  section  310(a)  of 
that  Act  by  so  indicating  on  the  facing  page 
of  this  Form  and  including  the  information 


specified  by  Item  (6)  of  Part  D  thereof. 
Pursuant  to  Rule  4d-5  under  the  Trust 
Indenture  Act  the  application  will  be  deemed  - 
to  be  granted  unless,  within  seven  days  after 
such  filing,  the  Commission  orders  a  hearing 
thereon.  Registrants'  attention  is  directed  to 
other  provisions  of  the  Trust  Indenture  Act 
that  may  be  applicable. 

C.  The  Commission's  rulee  on  auditor 
independence  as  codified  in  Section  600  of 
the  Codification  of  Financial  Reporting 
Policies  apply  to  all  financial  statements  that 
are  included  in  this  registration  statement 

D.  Independent  accountants  reporting  on 
financial  statements  included  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada-U.S.  reporting  oonflict  with 
respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  those 
guidelines  but  are  not  included  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  Item  2 
of  Part  I  herein.  In  addition,  the  accountant's 
consent  specifically  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

Part  I — Information  Requirsd  to  be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Document 

The  prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  required 
to  be  deUvered  to  holders  of  the  securities 
with  respect  to  which  rights  are  distributed 
pursuant  to  the  laws  of  the  jurisdiction  in 
which  the  registrant  is  incorporated  or 
organized  or,  where  applicable,  pursuant  to 
the  rules  of  any  stock  exchange  upon  which 
the  issuer  has  any  class  of  securities  listed  or 
has  applied  for  such  Ustin^  It  need  not 
include  any  documents  incorporated  by 
reference  into  such  disclostire  docimients  and 
not  distributed  to  security  holders  pursuant  to 
the  laws  of  such  jurisdiction.  If  any  part  of 
the  document  or  documents  to  be  sent  to 
shareholders  is  in  a  foreign  language,  it  shall 
be  accompanied  by  a  translation  in  English. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  prospectss  in  bold-face 
roman  type  at  least  as  high  as  ten-point 
modem  type  and  at  least  two  points  leaded: 

"This  offering  is  made  by  a  foreign  issuer, 
and  while  the  issuer  is  subject  to  disclosure 
requirements  in  its  own  coimtry,  prospective 
investors  should  be  aware  that  these 
requirements  are  different  from  those  of  the 
United  States.  Financial  statements  included 
herein,  if  any,  have  not  been  prepared  in 
accordance  with  United  States  generally 
accepted  accounting  principles  and  thus  may 
not  be  comparable  to  financial  statements  of 
United  States  companies. 

"Prospective  investors  should  be  aware 
that  the  acquisition  of  the  securities 
described  herein  may  havt  tax  consequences 
both  in  the  United  States  and  in  the  country 
of  the  registrant  Such  consequences  for 
investors  who  are  resident  in,  or  citizens  of, 
the  United  States  may  not  be  described  fully 
herein. 
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"The  enforcement  by  investors  of  civil 
liabilities  under  the  federal  securities  laws 
may  be  affected  adversely  by  the  fact  that 
the  registrant  is  located  in  a  foreign  country, 
that  some  or  all  of  its  officers  and  directors 
are  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  are  residents  of  a 
foreign  country  and  that  all  or  a  substantial 
portion  of  the  assets  of  the  registrant  and 
said  persons  are  located  outside  the  United 
States." 

Item  3,  List  of  Documents  Filed  with 
Commission 

There  shall  be  attached  to  the  prospectus  a 
list  of  all  documents  filed  with  tiie 
Conunission  as  part  of  the  registration 
statement 

Part  n — ^Information  Not  Required  to  be  Sent 
to  Shareholders 

The  exhibits  specified  below  shall  be  field 
as  part  of  the  registration  statement  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  File  any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
jurisdiction  of  the  registrant  must  be  made 
publicly  available  in  connection  with  the 
transaction. 

(2)  File  copies  of  any  documents 
incorporated  by  reference  into,  or  filed  with 
any  other  regulatory  authority  concurrentiy 
with,  the  prospectus. 

(3)  If  any  accountant  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him.  is 
named  as  having  prepared  or  certified  any 
part  of  the  offering  document  or  is  named  as 
having  prepared  or  certified  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document  the  written  consent  of 
such  person  shall  be  filed. 

If  any  such  person  is  named  as  having 
prepared  or  certified  any  other  report  or 
valuation  (other  than  a  public  official 
document  or  statement]  which  is  used  in 
connection  with  the  registration  statement 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement 
the  written  consent  of  such  person  also  shall 
be  filed  unless  the  Commission  dispenses 
with  such  filing  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437. 

Any  other  consent  required  by  Rules  436  or 
438  also  shall  be  filed.  Every  amendment 
relating  to  a  certified  financial  statement 
shall  include  the  consent  of  the  certifying 
accountant  to  the  use  of  his  certificate  in 
connection  with  the  amended  financial 
statements  in  the  registration  statement  or 
prospectus  and  to  being  named  as  having 
certified  such  financial  statements. 

Note:  The  consents  required  by  this  item 
shall  specifically  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  filed  in  the  United 
States. 

(4)  If  any  name  is  signed  to  the  registration 
statement  or  report  pursuant  to  a  power  of 
attorney,  manually  signed  copies  of  such 
power  of  attorney  shall  be  filed.  If  the  name 
of  any  officer  signing  on  behalf  of  the 


registrant  is  signed  pursuant  to  a  power  of 
attorney,  certified  copies  of  a  resolution  of 
the  registrant's  board  of  directors  autiiorizing 
such  signature  also  shall  be  filled. 

(5)  File  a  copy  of  any  indenture  relating  to 
the  registered  securities.  If  such  indenture  is 
to  be  qualified  under  fhe  Trust  Indenture  Act 
it  should  include  or  be  accompanied  by  (1)  a 
cross-reference  sheet  to  the  location  in  die 
indenture  of  information  included  pursuant  to 
sections  310-318(a)  of  the  Trust  Indenture  Act 
and  (2)  a  table  of  contents.  If  any  such 
indenture  is  to  be  qualified  under  the  Trust 
Indenture  Act  also  file  the  statement  of 
eligibility  of  the  trustee  on  Form  T-1  and,  if 
applicable,  for  individual  trustee(s)  on  Form 
T-2. 

(6)  U  debt  securities  are  to  be  registered 
and  an  exen^>tion  bom  the  U.S.  trustee 
provisions  of  section  310(a)  of  the  Trust 
Indenture  Act  is  sought  punuant  to  General 
Iiutruction  II1.B.  or  has  been  sou^t  with 
respect  to  the  securities  to  be  registered,  the 
registrant  shall  file  as  an  exhibit  the 
information  specified  in  Items  4,  5, 6, 7, 8, 9  (if 
applicable),  and  10  of  Form  T-S,  or  shall  file 
as  an  exhibit  copies  or  incorporate  by 
reference  any  Form  T-5  filed  with  the 
Commission  not  more  than  one  year  prior  to 
the  date  of  this  filing. 

Part  m— Undertakings  and  Consent  to 
Service  of  Process 

1.  Undertakings 

Registrant  undertakes  to  make  available,  in 
pereon  or  by  telephone,  representatives  to 
respond  to  inquiries  made  by  the  Commission 
staff,  and  to  furnish  promptiy,  when 
requested  to  do  so  by  the  Commission  staff, 
information  relating  to  the  securities 
registered  pursuant  to  Form  F-7  or  to 
transactions  in  said  securities. 

2.  Consent  to  Service  of  Process 

The  registrant  shall,  at  the  time  of  filing 
Form  F-7,  furnish  to  the  Commission,  on 
Form  F-X,  a  written  irrevocable  consent  and 
power  of  attorney  which  designates  an  agent 
upon  whom  may  be  served  any  process, 
pleadings,  subpoenas,  or  other  papers  in 

(1)  Any  investigation  or  administrative 
proceeding  conducted  by  the  Commission: 
and 

(2)  Any  civil  suit  or  action  brought  against 
the  registrant  or  to  which  the  registrant  has 
been  joined  as  defendant  or  respondent  in 
any  appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the  United 
States, 

where  the  investigation,  proceeding  or  cause 
of  action  arises  out  of  or  relates  to  or 
concerns  any  offering  made  or  purported  to 
be  made  in  connection  with  the  securities 
registered  pursuant  to  Form  F-7  or  any 
purchases  or  sales  of  any  security  in 
connection  therewith,  and  stipulates  and 
agrees  that  any  such  civil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  of  process  upon, 
and  that  service  of  an  administrative 
subpoena  shall  be  effected  by  service  upon, 
said  agent  for  service  of  process,  and  that  the 
service  as  aforesaid  shall  be  taken  and  held 
in  all  courts  and  administrative  tribunals  to 
be  as  valid  and  binding  as  if  due  personal 
service  thereof  had  been  made. 


Signatures 

Pursuant  to  ttie  requirements  of  die 
Securities  Act  the  registrant  certifies  diat  it 
has  reasonable  grounds  to  believe  tliat  It 
meets  all  of  the  requirements  for  BHi^  on 
Form  F-7  and  has  duly  caused  dils 
registration  statement  to  be  signed  on  its 
behalf  by  the  underaigned.  tliereunto  duly 

authorized,  in  the  City  of ,  State 

(Province  or  Territory)  of ,  on 

,19 

Registrant 

By  (Signature  and  Tide) 

Pursuant  to  the  requirements  of  the 
Securities  Act  this  registration  statement  has 
been  signed  by  the  following  persons  in  ttie 
capacities  and  on  the  dates  indicated. 

(Signature! 

mame  and  Tide) _ 

(Date)  — 

Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  registrant  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  comptroller  or  principal 
accounting  officer,  at  least  a  majority  of  the 
board  of  directors  or  persons  performing 
similar  functions  and  its  authorized 
representative  in  the  United  Sutes.  When 
the  registrant  is  a  limited  partnerahip,  the 
registration  statement  shdl  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statement 

B.  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  the  registration  statement  is  signed. 

C.  By  signing  this  form,  the  registrant 
consents  without  power  of  revocation  that 
any  administrative  subpoena  may  be  served, 
or  any  administrative  proceeding,  civil  suit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  securities  registered  pursuant  to 
Form  F-7  or  any  purchases  or  sales  of  any 
security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appropriate  court  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States  by  service  of  said 
subpoena  or  process  upon  the  registrant's 
designated  agent 

Form  F-8— Registratioo  Statement  Under  the 
Securities  Act  of  18S3 

U.S.  Securities  and  Exchange  Commission, 

Washington.  DC  20549 

0MB  Approval 
OMB  Number  323S-040H 
Expires:  Approval  Pending 
Estimated  average  burden  hours  per 
response:  2.0 

(Exact  name  of  Registrant  as  specified  in  its 
charter) 

(Translation  of  Registrant's  name  into 
English] 

(Province  or  other  jurisdiction  of 
incorporation  or  otganization) 
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(Prtanarjr  Staadaid  bidiutrial  OaMiflcation 
Coda  Number  (]f  appUcabla)) 

{LRS.  Employw  Idmtiflcation  Nnmbar  (if 
applicable)) 

(Addraaa  and  talephooe  number  of 
Ragistrant't  princ^ml  exaeutive  offioea) 


(Name,  addreaa,  inclndi^g  zip  code,  and 
telephone  number,  including  area  code,  of 
agent  ior  aoiioe) 

Approximate  date  of  aommencement  of 
propoaed  aale  of  the  wcarities  to  the  public 


(Principal  jurisdiction  regulating  thia  offering) 

This  re^tration  statement  and  any  post* 
effective  amendment  thsreto  shall  be  deemed 
effective  at  the  time  the  securities  covered 

CALCULATION  OF  RB3ISTRATI0N  FEE* 


hereby  legally  may  be  sold  ia  the  principal 
jurisdiction  in  accordance  with  Rule  467. 

Check  if  appropriate: 

[  ]  This  filing  constitutes  si  application  for 
exemption  under  section  304(d)  of  the  Trust 
Indenture  Act  of  1939  from  section  310  of  that 
Act. 

[  ]  There  are  existing  security  holders 
under  the  indenture  to  which  such 
application  relates. 

I 


TWe  of  each 
lobe 


Amount  to  be  fsgMered 


Proposed  maxiniuni  offertng 
price  pel  unit 


Proposed  maxknum  aggregate 
oiT6nno  pnoo 


ninouniOi  regntraiion  fee 


'See  general  Inslrudlan  ILO  lor  lulea  as  to  calculallon  aH  the  rsylslralicio  toe. 


If,  as  a  result  of  stock  splits,  stock 
dividends  or  similar  transactiona,  the  number 
of  securities  purpottad  to  be  registefsd  on 
this  registration  statement  changea.  the 
provisions  ot  Rule  410  shall  apply  to  tUs 
transaction. 

The  Registrant  hereby  amends  this 
Registration  Statement  on  soch  date  or  dates 
as  may  be  neoessaiy  to  delay  its  effective 
date  until  die  Registrant  shaU  file  a  further 
amendment  whidi  specifically  states  tiiat  this 
Reglstntkn  Statement  shall  tbenafler 
become  effective  in  aocordanoe  with  section 
8(a)  of  the  Securities  Act  of  1933  or  until  die 
Registntian  Statement  shall  become  effective 
on  such  date  as  tbe  Commleaion.  acting 
pursuant  to  said  section  8(a),  may  determine. 

General  Instnictioni 

/.  BligibiUty  Requinmmta  for  Us*  F-B 

A.  Form  F-8  may  be  used  for  registration 
under  die  Securities  Act  of  1933  ("Securities 
Act^  (rf  securitfea  to  be  issued  in  an 
exdiange  offer.  Securities  may  be  registered 
on  this  Form  whether  they  constitute  the  sole 
consideration  tor  such  exchange  offer,  or  are 
offered  In  conjunction  with  cadL 

B.  Form  F-8  ia  available  to  any  registrant 
incoqwrated  or  organind  under  the  laws  of 
Canada,  or  any  Canadian  province  or 
teiTltaiy,  dut.  for  the  38  calendar  months 
immediately  preceding  the  filing  of  the 
registratian  statement  on  thia  Form,  has  had 
any  class  of  securities  listed  on  the  Montreal 
Exchange  or  The  Toronto  Stock  Exchange 
and  that  currently  is  in  compliance  with  the 
obligations  arising  Cram  soch  listing,  if  the 
aggregate  market  value  of  the  common  stock 
(induing  non-voting  common  stock)  of  such 
registrant  held  by  non-affiliatea  is  (CN)  $75 
million  or  more,  provided.  That  for  the 
purposes  of  this  taistruction.  the  term 
"affiliate"  shall  mean  any  person  holding  10 
percent  or  more  of  the  common  stock 
(including  non-voting  common  stock)  of  the 
registranL 

Iimtnictiea,  Tbe  maricet  value  of  the 
registrant's  outstandbig  common  stock  shall 
be  the  average  of  the  Ud  and  asked  {vices  of 
such  stock,  fai  the  principal  market  for  such  as 
of  a  date  within  30  days  prior  to  the  date  of 

fiUnfl- 

C  The  issuer  of  the  securities  to  be 
exchanged  (die  "subject  securities")  for 


securities  of  the  registrant  shall  be 
incorporated  or  organixad  under  the  laws  of 
Canada  or  any  Canadian  province  or 
territory,  and  less  than  30  percent  of  class  of 
subject  securities  shall  be  held  or  record  by 
U.S.  residents.  For  purposes  of  this 
instruction,  "held  of  record"  shall  be 
construed  in  accordance  with  Rule  12g5-l 
under  the  Securities  Exchange  Act  of  1934 
(the  "Exchange  Act"). 

Instruction.  For  the  purpose  of  this  Form, 
the  term  "U.S.  resident,"  as  applied  to 
security  holders,  shall  mean  any  persons 
whose  address  appears  on  the  records  of  the 
subject  issuer  or  its  share  transfer  agent  as 
being  located  in  the  United  States.  The 
calculation  of  record  holders  shall  be  as  of 
the  end  of  the  issuer's  laat  quarter  or  if  such 
quarter  ended  within  00  days  prior  to  the  date 
of  filing,  then  as  of  the  preceding  quarter. 

D.  The  securities  to  be  registered  on  Form 
F-8  shall  be  offered  to  ULS.  residents  upon  the 
same  terms  and  conditiois  as  they  are 
required  to  be  offered  to  residents  of  Canada. 

E.  This  Form  shall  not  he  used  if  the 
registrant  is  an  investmant  company,  as 
defined  in  section  3  of  the  investment 
Company  Act  of  1940. 

F.  A  registration  statement  on  this  Form 
should  be  filed  with  the  Commission 
simultaneously  with  the  filing  of  the  home 
jurisdiction  document(s)  accompanying  such 
Form  with  the  jurisdiction  identified  on  the 
cover  of  the  Form  as  the  principal  jurisdiction 
regulating  the  offering  ("principal 
jurisdiction").  Preeffective  amendments  to 
this  Form  should  be  filed  simultaneously  wnth 
the  filing  of  additional  or  changed  documents 
in  the  principal  jurisdiction.  In  accordance 
with  Rule  467,  this  registration  statement 
shall  be  deemed  effective  for  purposes  of  the 
Securities  Act  cm  the  date  on  which  the 
securities  covered  herein  legally  may  be  sold 
in  the  principal  jurisdiction. 

Any  amendment  to  such  home  jurisdiction 
document(B)  after  the  effective  date  of  this 
registrstion  statement  shall  be  filed  with  the 
Commission  aa  a  post-effective  amendment 
to  this  Form  simultaneoBsly  with  the  filing  of 
such  document(s)  with  tbe  principal 
jurisdiction.  Such  post-rffective  amendment 
shall  be  deemed  effective  for  purposes  of  the 
Securities  Act  at  such  time  as  the  amendment 
to  the  home  jurisdiction  document(8)  legally 


may  be  used  under  the  applicable  law  of  such 
jurisdiction,  in  accordance  with  Rule  467. 

Any  amendment  to  a  registration  statement 
on  this  Form  shall  be  filed  under  cover  of  an 
appropriate  facing  sheet  shall  be  numbered 
consecutively  in  the  order  in  which  filed,  and 
shall  indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement 

If,  however,  an  amendment  to  the  home 
jurisdication  document(8)  is  filed  after 
effectiveness  of  the  registration  statement 
that  increases  the  nimiber  of  securities  that 
may  be  sold  thereunder,  in  Ueu  of  filing  a 
post-effective  amendment  hereto,  a  new 
registration  statement  shall  be  filed  on  this 
Form.  As  provided  in  Rule  429,  the  prospectus 
included  in  the  new  registration  statement 
shall  be  deemed  to  include  i  prospectus 
covering  unsold  securities  registered 
previously.  If  this  is  the  case,  the  following 
legend  shall  appear  at  the  bottom  of  the 
facing  page  of  the  registratian  statement: 
"This  combined  prospectus  relates  to 
registration  statementjs]  33-|in8ert  file 
numbers  of  previous  registration 
statements]." 

//.  Application  of  General  Rules  and 
Regulations 

A.  The  only  Securities  Act  rules  and 
regulations  that  apply  to  filings  on  tUs  Form 
are  those  rules  and  regulations  specifically 
referred  to  in  the  Form  and  Rule  408,  which 
provides  that  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shaU  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  tbe  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not  misleading. 
A  registration  statement  or  amendment 
thereto  shall  be  deemed  to  be  filed  on  the 
proper  form  unless  objection  to  the  form  is 
made  by  the  Commission  prior  to  the 
effective  date. 

B.  Three  copies  of  die  complete  registration 
statement  and  any  post-effective 
amendments  thereto,  including  exhibits  and 
all  other  papers  and  documents  filed  as  a 
part  of  the  registration  statement  or  post- 
effective  amendment  shall  be  filed  with  the 
Commission  at  its  principal  office.  Eadi  copy 


Federal  Register  /  Vol  54.  No.  149  /  Friday.  August  4.  1969  /  Proposed  Rules 


shall  be  bound,  stapled  or  otherwise 
compiled  in  one  or  more  parts,  widiout  stiff 
covers.  "The  binding  shall  be  made  on  dw  side 
or  stitching  margin  in  such  manner  as  to 
leave  the  reading  matter  legible.  Three 
additional  copies  of  the  re^tration 
statement  and  any  post-effective 
amendments  thereto,  similariy  bound,  shall 
also  be  filed.  No  exhibits  are  required  to 
accompany  such  additional  copies. 

C.  At  least  one  copy  of  every  registration 
statement  and  any  post-effective  amendment 
thereto  shall  be  signed  manually  by  the 
persons  specified  herein.  Unsigned  copies 
shall  be  conformed. 

D.  At  the  time  of  filing  this  registration 
statement  the  applicant  shall  pay  to  the 
Commission,  by  a  United  States  postal 
money  order,  certified  check,  bank  cashier's 
check  or  bank  money  order,  a  fee  of  one 
fiftieth  of  one  per  centurm  of  the  maximum 
aggregate  price  at  which  the  securities  are 
proposed  to  be  offered  in  the  United  States, 
but  in  no  case  shall  such  fee  be  less  than 
$100. 

The  registration  fee  is  to  be  calculated  as 
follows: 

(1]  Upon  the  basis  of  the  maricet  value  of 
the  securities  that  may  be  received  by  the 
registrant  or  cancelled  in  the  exdiange  offer 
fixjm  United  States  residents  as  established 
by  the  price  of  securities  of  the  same  dass,  as 
determined  in  accordance  with  paragraph  (4) 
of  this  section. 

(2)  If  there  is  no  market  for  the  securities  to 
be  received  by  the  registrant  or  cancelled  in 
the  exchange  offer,  the  book  value  of  such 
securities  computed  as  of  the  latest 
practicable  date  prior  to  the  date  of  filing  the 
registration  statement  shall  be  used  unless 
the  issuer  of  such  securities  is  in  bankruptcy 
of  receivership  or  has  an  accumulated  capital 
deficit  in  which  case  one-third  of  the 
principal  amotmt  par  value  or  stated  value  of 
such  securities  shall  be  used. 

(3]  U  any  cash  may  be  received  by  the 
registrant  from  United  States  residents  in 
connection  with  the  exchange  offer,  the 
amount  thereof  shall  be  added  to  the  value  of 
the  securities  to  be  received  by  the  registrant 
or  cancelled  as  computed  in  accordance  with 
paragraph  (1)  or  (2)  of  this  section.  U  any 
cash  is  to  be  paid  by  the  registrant  in 
connection  %vith  the  exchange  offer,  the 
amount  thereof  shall  be  deducted  firom  the 
value  of  the  securities  to  be  received  by  the 
registrant  in  exchange  as  computed  in 
accordance  with  paragraph  (1)  or  (2)  of  this 
section. 

(4)  The  market  value  of  the  registrant's 
outstanding  common  stock  shall  be  the 
average  of  the  bid  and  asked  prices  of  such 
stock,  in  the  prindpal  maricet  for  such  stock 
as  of  a  date  within  30  days  prior  to  the  date 
of  filing. 

E.  Subject  to  the  requirements  of  Item  1  of 
Part  I,  if  any  part  of  the  registration  statement 
or  a  post-effective  amendment  thereto,  or  any 
exhibit  or  other  paper  or  document  filed  as 
part  of  the  registration  statement  or  post- 
effective  amendment  is  in  a  foreign  language, 
it  shall  be  accompanied  by  a  summary, 
version  or  translation  in  the  English  language. 

F.  The  manually  signed  original  of  the 
registration  statement  or  any  post-effective 
amendment  thereto  shall  be  numbered 


sequentially  (in  addition  to  any  internal 
numbering  which  otherwise  may  be  present] 
by  handwritten,  typed,  printed  or  odier 
l^ble  form  of  notation  bom  the  first  page  of 
the  document  through  the  last  page  (rf  that 
document  and  any  exhibits  or  attachements 
thereto.  Further,  the  total  number  of  pages 
contained  in  a  numbered  original  shall  be  set 
forth  on  the  first  page  of  the  document 

G.  Any  change  to  the  namjs  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  promptiy  in  writing  to  the 
Commission,  referencing  the  file  number  of 
the  registrant 

in.  Compliance  with  Exchange  Act,  Trust. 
Indenture  Act  and  Auditor  Independence  and 
Reporting  Requirements 

A.  Pursuant  to  Rule  3al2-€(c]  under  the 
Exchange  Act  if  the  issuer  registering 
securities  on  Form  F-8  is  required  to  obtain 
the  vote  of  its  security  holders  to  approve  an 
action  which  must  be  taken  to  enable  the 
issuer  to  make  the  exdiange  offer  (such  as 
approving  an  increase  in  authorized 
securities],  the  U.S.  proxy  regulations  will  not 
apply  to  such  solidtations. 

B.  Pursuant  to  Rule  13e-4(h)  under  the 
Exchange  Act  the  provisions  of  Rule  13e-4 
are  not  applicable,  and  pursuant  to  Rule  14d- 
l(b]  under  the  Exchange  Act  the  provisions 
of  Sections  14(d](l]  tiirough  14(d)(7]  of  tiie 
Exchange  Act  Regulation  140  under  the 
Exchange  Act  and  Schedule  14D-1 
thereunder,  and  Rule  14e-l  under  Regulation 
14E,  are  not  applicable  to  a  transaction 
involving  offerings  of  securities  that  may  be 
registered  on  this  Form;  Provided,  that  if  no 
substantive  requirements  of  any  Canadian 
federal,  provincial  and/or  territorial  law, 
regulation  or  poUcy  relating  to  the  terms  and 
conditions  of  the  offering  apply,  or  if  an 
exemption  from  such  requirements  is 
applicable,  the  registrant  sha^  comply  with 
such  provisions  of  the  Exchange  Act  Such 
transaction  is  not  exempt  from  the  antifraud 
provisions  of  sections  10(b].  13e-4(b)(l)  or 
14(e]  of  the  Exchange  Act  or  Rules  lOb-5, 
13e-4(b](l]  or  14e-3  diereunder.  if  the 
transaction  otherwise  is  subject  to  those 
sections. 

C.  Pursuant  to  Rule  15d-4  under  the 
Exchange  Act  reporting  obligations  under 
section  15(d)  of  the  Exchange  Ad  arising 
solely  from  an  offering  of  aeCurities  registered 
on  this  Form  may  be  met  by  filing  with  the 
Commission,  under  cover  of  Form  40^, 
documents  that  are  filed  with  the  securities 
commission  or  equivalent  r^ulatory 
authority  in  the  registrant's  jurisdiction  of 
incoporation.  Registrants'  attention  is 
directed,  however,  towards  other  provisions 
of  the  Exchange  Act  that  may  be  applicable, 
and  specifically  to  the  provisions  of  sections 
12(b)  and  12(g]  of  die  Exchange  Act  and  rules 
IOIhB,  lOb-7  and  lOb-13  under  the  Exchange 
Act  [See  Note  following  Part  m,  1.  For  an 
explanation  of  the  no-action  positions  taken 
under  Rules  lOb-6  and  lOb-13.] 

D.  Pursuant  to  Rule  4d-2(b)  under  the  Trust 
Indenture  Ad  of  1939  (die  "Trust  Indenture 
Act"),  a  registrant  registering  debt  securities 
on  this  Form  may  apply  for  exemption  from 
the  U.S.  trustee  provisions  of  section  310(a]  of 
that  act  by  so  indicating  on  the  facing  page  of 
this  Form  and  induding  the  information 


specified  by  Item  (7)  of  Part  II  diereoL 
Pursuant  to  Rule  4d-6  under  the  Trust 
Indenture  Act  the  application  wUl  be  deemed 
to  be  granted  unless,  within  seven  days  after 
such  filing,  the  Commission  orders  a  hearing 
thereon.  Registrants'  attention  is  directed  to 
other  provisions  of  die  Trust  Indenture  Act 
that  may  be  applicable. 

E.  The  Commission's  rules  on  auditor 
independence  as  codified  in  section  600  of 
the  Codification  of  Finandal  Reporting 
PoUdes  apply  to  all  finandal  statements 
which  are  included  in  this  registration 
statement 

F.  Independent  accountants  reporting  on 
finandal  statements  induded  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada-U.S.  reporting  conflict  widi 
respect  to  contingendes  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  those 
guidelines  but  are  not  included  in  the 
prospectiis  itself,  those  comments  should  be 
included  with  the  legends  required  by  Item  2 
of  Part  I  herein.  In  addition,  die  accountant's 
consent  specifically  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

Part  I — Information  Required  to  be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Document 

The  prospectus  shall  consist  of  the  entire 
disclosure  document  or  docimients  required 
to  be  delivered  to  holders  of  securities  to  be 
acquired  in  the  proposed  transaction  by  the 
registrant  pursuant  to  the  laws  of  the 
jurisdiction  in  which  the  registrant  is 
incorporated  or  organized  and/or,  where 
applicable,  pursuant  to  the  rules  of  any  stock 
exchange  upon  which  the  registrant  has  any 
class  of  securities  listed,  or  has  applied  for 
such  Usting.  It  need  not  indude  any 
documents  incorporated  by  reference  into 
such  disclosure  docimient  and  not  distributed 
to  offerees  pursuant  to  the  laws  of  such 
jurisdiction.  If  any  part  of  the  document  or 
documents  to  be  sent  to  shareholders  is  in  a 
foreign  language,  it  shall  be  accompanied  by 
a  translation  in  Engtiah. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shall  appear  on  the  outside  front 
cover  page  of  the  prospectus  in  bold-face 
roman  type  at  least  as  high  as  ten-point 
modern  type  and  at  least  two  points  leaded* 
"This  offering  is  mad^  by  a  foreign  issuer, 
and  while  the  issuer  is  subjed  to  disdosure 
requirements  in  its  o%vn  country,  prospective 
investors  should  be  aware  that  diese 
requirements  are  different  from  those  of  die 
United  States.  The  finandal  statements  have 
not  been  prepared  in  accordance  widi  United 
States  generally  accepted  accounting 
principles  and,  thus,  may  not  be  comparable 
to  finandal  statements  of  United  States 
companies. 

"I^pective  investors  should  be  aware 
that  the  acquisition  of  the  securities 
described  herein  may  have  tax  consequences 
both  in  the  United  States  and  in  the  country 
of  the  registrant  Such  consequences  for 
investors  who  are  resident  in.  or  dtizens  of. 
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the  United  States  may  not  be  described  folly 
herein. 

inta  enforcement  by  investors  of  dvil 
liebilitiet  under  the  federal  secairities  laws 
may  be  affected  adversely  by  the  fact  that 
the  registrant  is  located  in  a  foreign  country, 
that  some  or  all  of  its  officen  and  directon 
are  residents  of  a  foreign  country,  that  some 
or  all  of  tlie  underwriten  or  experts  named  in 
the  legistratioa  statement  are  residents  of  a 
foreign  country  and  diat  all  or  a  substantial 
portion  of  the  assets  of  the  registrant  and 
said  persons  are  located  outside  the  United 
States. 

"Prospective  investora  should  be  aware 
that,  during  the  period  of  the  exchange  offer, 
the  registrant  or  its  affiliates,  directly  or 
indirectly,  may  bid  for  or  make  purchases  of 
the  securities  to  be  distributed,  certain 
related  securities  of  die  registrant,  die 
securities  to  be  exchanged  or  certain  related 
securities  of  the  issuer,  as  permitted  by 
applicable  Canadian  laws  or  provincial  laws 
or  rt^ations." 

Item  3.  List  of  Documents  Filed  with 
Commiuion 

There  shall  be  attached  to  die  prospectus  a 
list  of  all  documento  filed  with  the 
Commission  as  part  of  the  registration 
statement 

Part  D-^nformation  not  Required  to  be  Sent 
to  Shareholden 

The  exhibita  specified  below  shall  be  filed 
as  part  of  the  r^stration  statement  Exhibits 
sh^  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  nie  any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
Jurisdiction  of  the  subject  issuer,  must  be 
made  publicly  available  by  the  registrant  in 
connection  with  die  transaction. 

(2)  File  a  copy  of  the  acquisition  agreement 

(3)  Pile  cc^ies  of  any  documents 
incorponted  by  reference  into,  or  filed  with 
any  other  regulatory  authority  concurrently 
with,  the  prospectus. 

(4)  If  any  aooountant  engineer  or  appraiser, 
or  any  person  wfaoee  profcrssion  gives 
andiority  to  a  statement  made  by  him,  ia 
named  as  having  prepared  or  certified  any 
part  of  the  offering  document  or  is  named  as 
having  prepared  or  certified  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document  the  written  consent  of 
such  person  shall  be  filed. 

If  any  such  person  is  named  as  having 
prepared  or  certified  any  othar  report  or 
valnation  (odier  than  a  public  offidal 
document  or  statement)  wdiidi  is  used  in 
connection  with  the  rfgistntion  statement 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connectioa  widi  the  registration  statemrat 
die  written  ooosent  (rf  such  person  also  shall 
be  filed  unless  the  Commission  dispenses 
with  such  filing  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437. 

Any  other  consent  required  by  Rules  436  or 
438  aliM  shall  be  Glad.  Every  amendment 
relating  to  a  certified  financial  statement 
shall  include  die  consent  of  die  oarti^ring 
accountant  to  the  use  of  his  certificate  in 
connection  with  the  amended  financial 
statemente  in  the  registration  statement  or 


prospectus  and  to  being  named  as  having 
certified  such  financial  statements. 

Note:  The  consents  reqaired  by  this  item 
shall  specifically  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
registration  statement  filed  in  the  United 
States. 

(5)  If  any  name  is  signed  to  the  registration 
statement  or  report  punuent  to  power  of 
attorney,  manually  signed  copies  of  such 
power  of  attorney  shall  be  filed.  If  the  name 
of  any  officer  signing  on  behalf  of  the 
registrant  is  signed  punuant  to  a  power  of 
attorney,  certified  copies  of  a  resolution  of 
the  registrant's  board  of  directors  authorizing 
such  signature  shall  also  be  filed. 

(6)  File  a  copy  of  any  indenture  relating  to 
the  registered  securities.  If  such  indenture  is 
to  be  qualified  under  the  Trust  Indenture  Act 
it  should  include  or  be  accompanied  by  (1)  a 
cross-reference  sheet  to  the  location  in  the 
indenture  of  sections  310^18(a)  of  the  Trust 
Indenture  Act  and  (2)  a  table  of  contents.  If 
any  such  indenture  is  to  be  qualified  under 
the  Trust  Indenture  Act,  also  file  the 
statement  of  eligibility  of  the  trustee  on  Form 
T-1  and,  if  applicable,  for  individual 
trustee(8]  on  Form  T-5. 

(7)  If  debt  securities  are  to  be  registered 
and  an  exemption  from  the  U.S.  trustee 
provisions  of  section  310(a]  of  the  Trust 
Indenture  Act  is  sought  punuant  to  General 
Instruction  II1.C.  or  has  been  sought  with 
respect  to  the  securities  to  be  registered,  the 
registrant  shall  file  as  an  exhibit  the 
information  specified  in  ftems  4, 5,  S,  7, 8, 9  (if 
appUcable),  and  10  of  Foim  T-S,  or  shall  file 
as  an  exhibit  or  incorporate  by  reference  any 
Form  T-5  filed  with  the  Commission  not  more 
than  one  year  prior  to  the  date  of  this  filing. 

Part  HI — ^Undertaking  and  Consent  to  Service 
of  Process 


1.  Undertakings 

a.  Registrant  undertakes  to  make  available,  . 
in  person  or  by  telephone,  representatives  to 
respond  to  inquiries  made  by  the  Commission 
staff,  and  to  furnish  promptly,  when 
requested  to  do  so  by  the  Commission  staff, 
information  relating  to  the  securities 
registered  punuant  to  Form  F-8  or  to 
transactions  in  said  securities. 

b.  Registrant  further  uadertakes  to  disclose 
in  the  United  States,  on  the  same  basis  as  it 
is  required  to  make  such  disclosure  punuant 
to  any  applicable  Canadian  federal  and/or 
provincial  or  territorial  law,  regulation  or 
policy,  information  regarding  purchase  of  the 
registrant's  securities  or  of  the  issuer's 
securities  during  the  exchange  offer. 

Note:  No-action  positions  taken  under 
Rules  lOb-6  and  lOb-13: 

The  staff  of  the  Division  of  Market 
Regulation  has  taken  no«ction  positions 
under  Rules  lOb-6  and  18b-13  under  the 
Exchange  Act  to  allow  the  registrant  to  make 
certain  purchases  of  secwities  in  Canada,  as 
permitted  by  Canadian  federal,  provincial  or 
territorial  laws,  regulations  or  policies,  during 
the  period  of  an  exchange  offer  registered  on 
FormF-B. 

With  respect  to  an  exchange  offer 
registered  on  Form  F-8,  the  staff  will  not 
recommend  that  the  Commission  take 
enforcement  actitm  und«  Rules  lOb-6  and 
lOb-13  for  bids  and  purchases  by  the 


registrant  in  Canada,  as  permitted  by 
Canadian  federal,  provincial  or  territorial 
laws,  regulations,  or  policies,  of  the  security 
being  distributed  (or  any  security  of  the  same 
class  and  series,  or  any  right  to  purdiase  any 
such  security),  or  of  the  security  that  is  the 
subject  of  the  offer  (or  any  security  which  is 
immediately  convertible  into  or  exchangeable 
for  such  security),  subject  to  ttie  conditions 
that:  (i)  such  bids  or  purchases  are  not  made 
for  the  purpose  of  creating  actual,  or 
apparent  active  trading  in  or  raising  the  price 
of  such  securities;  (ii)  the  registrant  discloses 
on  Form  F-8  the  possibility  oi  or  the  intent  to 
make,  such  purchases;  and  (ii)  the  registrant 
submits  an  undertaking  to  disclose  in  the 
United  States  information  regarding  such 
purchases  on  the  same  basis  as  it  is  required 
to  be  disclosed  in  Canada  punuant  to 
Canadian  federal,  provincial  or  territorial 
laws,  regulations  or  policies,  or  otherwise  is 
disclosed.  I 

2.  Consent  to  Service  of  Process 

The  registrant  shall,  at  the  time  of  filing 
Form  F-8,  furnish  to  the  Commission,  on 
Form  F-X,  a  written  irrevocable  consent  and 
power  of  attorney  which  des^ates  an  agent 
upon  whom  may  be  served  any  process, 
pleadings,  subpoenas,  or  othar  papen  in 

(1)  Any  investigation  or  administrative 
proceeding  conducted  by  the  Commission; 
and 

(2)  Any  civil  suit  or  action  brought  against 
the  registrant  or  to  which  the  registrant  has 
been  joined  as  defendant  or  respondent  in 
any  appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the  United 
States, 

where  the  investigation,  proceeding  or  cause 
of  action  arises  out  of  or  relates  to  or 
concerns  any  offering  made  or  purported  to 
be  made  in  coimection  with  Ihe  securities 
registered  punuant  to  Form  F-8  or  any 
purchases  or  sales  of  any  security  in 
connection  therewith,  and  stipulates  and 
agrees  that  any  such  civil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  ol  process  upon, 
and  that  service  of  en  administrative 
subpoena  shall  be  effected  by  service  upon, 
said  agent  for  service  of  process,  and  that  the 
service  as  aforesaid  shall  be  taken  and  held 
in  all  courts  and  administrative  tribunals  to 
be  as  valid  and  binding  as  if  due  personal 
service  thereof  had  been  made. 


Signatures 

Punuant  to  the  requirements  of  the 
Securities  Act  the  registrant  certifies  that  it 
has  reasonable  grounds  to  believe  that  it 
meets  all  of  the  requiremenU  for  filing  on 
Form  F-8  and  has  duly  caused  this 
registration  statement  to  be  signed  on  Its 
behalf  by  the  undereigned,  thereunto  duly 
authorized,  in  the  City  of  ,  State 

(Province  or  Territory)  of on 

,19 

Registrant  - 


By  (Signature  and  Tide) 

Pursuant  to  the  requiremeata  of  the 
Securities  Act  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 
(Signature]  ' 

(Name  and  Tide) 
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(Date) 

Instmctjoas 

A.  The  registration  statement  shall  be 
signed  by  the  registrant  ita  principal 
executive  officer  or  officers,  ita  principal 
financial  officer,  ita  controller,  or  principal 
accounting  officer,  at  least  a  majority  of  the 
board  of  directon  or  persons  performing 
simitar  functions  and  ita  authorized 
representative  in  die  United  States.  Where 
the  registrant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  die  board  of  directon  of  any 
corporate  general  partner  signing  ttie 
registratitRi  statement 

&  The  name  of  eadi  penon  wiio  signs  die 
registratioB  stotemeat  shall  be  typed  or 
printed  bmaodi  hie  signature.  Any  penon 
who  occupies  more  tfeusn  one  of  the  specified 
positiooa  shsD  indicate  eadi  capacity  in 
which  the  registratiao  statement  is  signed. 

C  ff  die  secnitias  to  be  offered  are  those 
of  a  CQtpOTatioa  not  yet  in  existence  at  the 
time  the  registratiQB  statement  is  filed  and 
which  wiU  lie  a  parly  to  a  consolidation 
involving  two  or  more  existing  corporations, 
then  eadb  such  existing  corporation  shall  be 
deemed  a  registrant  and  shall  be  so 
designated  on  the  cover  page  of  this  Form, 
and  die  registration  statement  shall  be  signed 
by  each  sadt  existing  corporation  and  by  die 
officen  and  directon  of  each  such  existing 
corporation  as  if  each  such  existing 
corporation  were  the  sole  registrant. 


D.  By  signing  Ois  form,  die  rsgistrant 
consento  witiwat  pawn  of  imwjtOuu  Aat 
any  admtaiistnlivB  subpoena  my  be  served, 
or  any  ateAaistiativ*  proweeaag,  civ8  suit  or 
civil  action  wiiere  die  caase  of  action  arises 
out  of  or  relates  to  or  coooanis  any  oAsring 
made  or  punnrtad  to  be  made,  ia  connection 
with  the  secaritics  ragistarcd  pursuant  to 
Form  F-«  or  any  parchases  or  sales  of  any 
aetatity  to  connac  tiuii  thciewilh.  ssay  be 
commenced  against  it  in  any  adminiatrative 
tribunal  or  in  aay  appropriate  coort  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  dw  Unted  States  by  service  of  said 
subpoena  or  ptooeas  iqx»  the  registrant's 
designated  agent 

Fonn  F-e— Kegistradon  Statement  Under  the 
Securities  Act  of  U3S 

U.S.  Securities  and  Exchange  Commieaion. 

Wariuogton,  DC  20648 
OMBApfffoval 
OMB  Number  #3235-0401 
Expires:  A^roval  Pending. 
Estimated  average  burden  kioun  per 

response — ZJO 

(Exact  name  of  Regisb-ant  as  specified  in  its 
charter) 

(Translation  of  Registrant's  name  into 
English) 

(Province  or  other  iurisdiction  of 
incorp(}ration  or  organization) 


(Primary  Standard  Industrial  Classiftcation 
Code  Number  (B  applicable)) 

[IRS.  En^iloyer  Identificatian  Number  (if 
applicable]) 

(Address  and  telephone  aumber  ol 
Registrant's  principal  executive  ofEicea) 

(Name,  addresa.  iadading  lip  cede,  and 
telephone  number,  indadtog  area  oode,  of 
agent  for  service) 

Appitndaate  date  of  rwaiiiisimnl  of  pro- 
posed sale  of  the  securities  to  die  pabUc  

(Principal  jurisdiction  regulating  this  offering) 

It  is  proposed  that  tliis  filing  will  become 
effiective  (check  appropriate  box) 

[  ]  pursuant  to  Rule  487ta)  on  die  date  on 
which  the  securities  legally  may  be  offered 
and  sold  m  the  registrant's  principal 
jurisdiction 

[  ]  punuant  to  Rule  467(b)  on  (date)  at 
(time)  (but  not  sooner  than  7  days  after  filing) 

Check  if  appropriate: 

[  ]  This  filing  constitutes  an  application  for 
exemption  under  section  304(d]  of  the  Trust 
Indenture  Act  of  1939  bom  Section  310  of  that 
Act. 

[  )  There  are  existing  security  holden 
under  the  Indenture  to  which  such 
application  relates. 


CALCtAATKm  OF  REGISTRATiON  FEE* 


TMe  ot  each  ctess  ot 
to  be  ngMtmi 


Anwunt  to  be  registerad 


nopoeed  nwdnium  offSfMs 
pnoeparurtt 


Proposed  (naxKnum  aggregate 
offering  price 


AroouiN  of  ragetration  fee 


*See  general  Instuctton  n.D  fbr  rules  as  to  calculaixxi  oC  tlie 


iaa. 


If,  as  a  resah  of  stodc  qilits,  stodi 
divhkads  or  siarilar  transactions,  the  number 
of  secaritias  porported  to  be  re^stered  on 
this  registntian  statement  changes,  the 
provisioaa  ol  Rala  410  siian  apply  to  this 
transaction. 

The  Registrant  hereby  amendi^  this 
Registration  Statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
date  antfl  the  Re^irant  shall  file  a  fordier 
amendflsmt  whidi  specifically  states  diat  diis 
RegistratioR  Stotemeat  shaD  ftereaftei 
beooBw  affective  fa  accordance  with  section 
8(a)  of  te  Secmities  Act  of  1833  or  rnitil  die 
Registoadoa  Statement  sbaD  become  effiective 
on  such  date  aa  the  Commission,  acting 
punuant  to  said  section  8(a),  may  determine. 

General  Instructions 

/.  Eligibilitjr  Requinaeats  for  Use  of 
Form  F-9 

A.  TMs  Form  P-8BMy  be  need  for  the 
registration  nnder  die  Securities  Act  of  1933 
(the  "Securities  Act")  of  investment  grade 
non-oonyertible  debt  or  prefeiied  securities. 

Instructioas 

1.  Secaritias  shaB  be  'investmoit  pad*"  if. 
at  the  tiaie  of  affaciiveueas  of  the  regislntion 
statement  at  keast  one  nationally  reccgniaed 


statistical  rating  organization  (as  that  term  is 
used  in  relation  to  Rule  15c3-l(c)(2KviKF) 
under  the  Securities  Bvptung^  Act  of  1934 
(the  "Exchange  Act")  (S  240.15c3- 
l(c)(2)(vi)(F)  of  diis  chapter)  has  rated  die 
security  in  one  of  ita  generic  rating  categories 
that  signifies  iavestnient  grade;  typically,  the 
four  highest  rating  categories  (witltin  wiiich 
there  may  be  sobcategcxiea  or  gradations 
indicating  relative  standing  signify 
investment  grade. 

2.  Seaaittos  riiaU  be  "non-canvertible''  if 
they  asay  not  be  converted  for  a  period  of  at 
least  one  year  from  the  date  of  effectiveness 
of  die  registialiuu  statement 

E  Form  P-«  is  available  to  any  registrant 
incorporated  or  organiaed  under  the  laws  of 
Canada,  or  aay  Canadian  province  or 
territory,  that  has  been  select  to  the  periodic 
reporting  teqaireiaenta  of  any  secarities 
coannission  or  eqoivalent  regulatory 
audiotity  in  Canada  fare  period^  at  least  36 
calendar  Booths  iaanediately  preceding  the 
filing  of  the  registration  statement  on  this 
Farm,  and  tlurt  is  correntiy  in  com)rfiance 
widi  sadi  obUgatkms,  if  (1)  die  aggregete 
maikat  valae  6t  Ika  eoomon  stock  (including 
non-voting  conuaon  stock)  of  pad)  registrant 
was,  as  of  Dm  and  of  the  registrant's  previous 
fiscd  year.  (CN)  $180  million  or  more;  and  (2) 


the  agpegate  marlcet  value  of  such  common 
stock  held  by  non-affiliates  is  (CN)  $75 
million  or  mare,pnm(fedl  That  for  the 
purposes  of  tins  fastraciian.  the  term 
"affiliate"  shall  mean  any  person  hoiding  10 
percent  or  more  of  the  common  stock 
(including  non-voting  common  stock)  of  die 
registrant 

Instruction.  The  market  valae  of  die 
registrant's  outstamhng  voting  stock  shall  be 
compated  by  use  of  the  price  at  which  die 
stodc  was  last  sold,  or  dw  average  of  die  bid 
and  asked  prices  of  such  stock,  m  die 
principsi  market  for  such  stock  aa  of  a  date 
widiin  30  days  prior  to  die  date  of  filing. 

C  This  Form  sfaan  not  be  used  if  die 
registrant  is  an  investment  company,  as 
defined  in  Section  3  of  the  Investment 
Company  Act  of  1940. 

D.  A  registration  statement  on  this  Form 
should  be  filed  with  the  Commission 
simultaneously  with  die  filing  of  the  home 
jurisdiction  docunient(s)  accompansring  such 
Form  with  the  jurisdiction  identified  on  the 
cover  of  dw  Form  as  die  prindpal  jurisdiction 
regulating  die  offining  ("prindpal 
jurisdiction").  Pre-effective  amendments  to 
this  Form  should  be  filed  simultaneously  with 
the  filing  of  additional  or  changed  documents 
in  the  prindpal  furisdictiuiL  In  accordance 


BEST  COPY  AVAILABLE 
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with  Rule  467,  this  registration  statement 
shall  be  deemed  effective  for  purposes  of  the 
Securities  Act  on  the  date  on  which  the 
securities  covered  herein  legally  may  be  sold 
in  the  principal  jurisdiction. 

Aiiy  amendment  to  such  home  jurisdiction 
document(s)  after  the  effective  date  of  this 
registration  statement  shall  be  Hied  with  the 
Commission  as  a  post-effective  amendment 
to  this  Form  simultaneously  with  the  filing  of 
such  document(s)  with  the  principal 
jurisdiction.  See  infra  Part  IH.l.b.  Such  post- 
effective  amendment  shall  be  deemed 
effective  for  purposes  of  the  Securities  Act  at 
sud)  time  as  the  amendment  to  the  home 
jurisdiction  document(s)  legally  may  be  used 
under  the  applicable  law  of  such  jurisdiction, 
in  accordance  with  Rule  467. 

Any  amendment  to  a  registration  statement 
on  this  Form  shall  be  filed  under  cover  of  an 
appropriate  facing  sheet,  shall  be  numbered 
consecutively  in  ue  order  in  which  filed,  and 
shall  indicate  on  the  facing  sheet  the 
applicable  registration  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement 

If,  however,  an  amendment  to  the  home 
jurisdiction  document(s)  is  filed  after 
effectivenss  of  the  registration  statement  that 
increases  the  number  of  securities  that  may 
be  sold  thereunder,  in  lieu  of  filing  a  post- 
effective  amendment  hereto,  a  new 
registration  statement  shall  be  filed  on  this 
Form.  As  provided  in  Rule  429,  the  prospectus 
included  in  the  new  registration  statement 
shaU  be  deemed  to  include  a  prospectus 
covering  unsold  securities  registered 
previously.  If  this  is  the  case,  the  following 
legend  shall  appear  at  the  bottom  of  the 
facing  page  of  the  registration  statement: 
"This  combined  prospectus  relates  to 
registration  statement(s]  33-[insert  file 
numbers  of  previous  registration 
statements]." 

If  the  reglstratlpn  statement  or  any  post- 
effective  amendment  thereto  relates  to  an 
offering  that  is  not  a  contemporaneous 
offering,  it  shall  become  effective  in 
accordance  with  Rule  4e7(b). 

//.  Application  of  General  Rules  and 
Regulatione 

A.  The  only  Securities  Act  rules  and 
regulations  that  apply  to  filings  on  this  Form 
are  those  rules  and  regulations  spedflcally 
referred  to  in  the  Form  and  Rule  408,  whidi 
provides  that  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shall  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  li^t  of  the  circumstances 
under  whidi  they  are  made,  not  misleading. 
A  registration  statement  or  amendment 
thereto  shaU  be  deemed  to  be  filed  on  the 
proper  toim  unless  objection  to  the  form  is 
made  by  the  Commission  prior  to  the 
effective  date. 

B.  Three  copies  of  the  complete  registration 
statement  and  any  amendments  thereto, 
including  exhibits  and  all  other  papers  and 
documents  filed  as  a  part  of  the  registration 
statement  or  post-effective  amendment  shall 
be  filed  with  the  Commission  at  its  principal 
office.  Each  copy  shall  be  bound,  stapled  or 
otherwise  compiled  in  one  or  more  parts. 


without  stiff  covers.  The  binding  shall  be 
made  on  the  side  or  stitching  margin  in  such 
manner  as  to  leave  the  reading  matter  legible. 
Three  additional  copies  of  the  registration 
statement  and  any  post-effective 
amendments  thereto,  similarly  bound,  also 
shall  be  filed.  No  other  exhibits  are  required 
to  accompany  such  additional  copies. 

C  At  least  one  copy  of  every  registration 
statement  and  any  post-effective  amendment 
thereto  shall  be  signed  manually  by  the 
persons  specified  herein.  Unsigned  copies 
shall  be  conformed. 

D.  At  the  time  of  filiqg  this  registration 
statement  the  apphcant  shall  pay  to  the 
Commission,  by  a  United  States  postal 
money  order,  certified  check,  bank  cashier's 
check  or  bank  money  order,  a  fee  of  one 
fiftieth  of  one  per  centum  of  the  maximum 
aggregate  price  at  which  the  securities  are 
proposed  to  be  offered  in  the  United  States, 
but  in  no  case  shall  auA  fee  be  less  than 
$100. 

E.  Subject  to  the  requirements  of  Item  1  of 
Part  I.  if  any  part  of  tha  registration  statement 
or  a  post-effective  amendment  thereto,  or  any 
exhibit  or  other  paper  or  doomient  filed  as 
part  of  the  registration  statement  is  in  a 
foreign  language,  it  shall  be  accompanied  by 
a  summary,  version  or  translation  in  the 
English  language. 

F.  The  manually  signed  original  of  the 
registration  statement  k  any  amendment 
thereto  shall  be  numbered  sequentially  (in 
addition  to  any  internal  numbering  which 
otherwise  may  be  present)  by  handwritten, 
typed,  printed  or  other  legible  form  of 
notation  from  the  first  page  of  the  document 
through  the  last  page  of  that  document  and 
any  exhibits  or  attachments  thereto.  Further, 
the  total  number  of  pages  contained  in  a 
numbered  original  shall  be  set  forth  on  the 
first  page  of  the  docimient 

G.  Any  change  to  the  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  promptly  in  writing  to  the 
Commission,  referenciag  the  file  number  of 
the  registrant 

///.  Compliance  with  Etcchange  Act,  Trust 
Indenture  Act  and  Auditor  Independence  and 
Reporting  Requirements 

A.  Pursuant  to  Rule  15d-4  under  the 
Exchange  Act  reportiqg  obligations  under 
section  15(d)  of  the  Exchange  Act  arising 
solely  from  an  offering  of  securities  registered 
on  this  form  may  be  met  by  filing  with  the 
Commission,  under  cover  of  Form  40-F, 
doctunents  that  are  filed  with  the  securities 
commission  or  equivalent  regulatory 
authority  in  the  registnnt's  jurisdiction  of 
incorporation.  Registrant's  attention  is 
directed,  however,  towards  other  provisions 
of  the  Exchange  Act  that  may  be  applicable, 
and  specifically  to  the  provisions  of  sections 
(12(b)  and  12(g)  of  the  Exchange  Act  and 
Rules  lOb-4  and  lOb-7  under  the  Exchange 
Act 

B.  Pursuant  to  Rule  4d-2(b)  under  the  Trust 
Indenture  Act  of  1939  (the  "Trust  Indenture 
Act")  a  registrant  registering  debt  securities 
on  tl:ds  Form  may  apply  for  exemption  bom 
the  U.S.  trustee  provisions  of  section  310(a)  of 
that  Act  by  so  indicating  on  the  facing  page 
of  this  Form  and  including  the  information 
specified  by  Item  (6)  ci  Part  II  thereto. 


Pursuant  to  Rule  4d-5  under  the  Trust 
Indenture  Act  the  applicatkn  will  be  deemed 
to  be  granted  unless,  within  seven  days  after 
such  filing,  the  Commission  orders  a  hearing 
thereon.  Registrants'  attention  is  directed 
towards  other  provisions  of  the  Trust 
Indenture  Act  that  may  be  applicable. 

C.  The  Commission's  rules  on  auditor 
independence  as  codified  it  Section  600  of 
the  Codification  of  Financial  Reporting 
Policies  apply  to  all  financial  statements  that 
are  included  in  this  registration  statement 

D.  Independent  accountants  reporting  on 
financial  statements  included  in  die 
registration  statement  shoiid  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada-U.S.  reporting  conflict  with 
respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  these 
guidelines  but  are  not  iiicluded  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  Item  2 
of  Part  I  herein.  In  addition«  the  accountant's 
consent  specifically  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

Part  I — Information  Required  To  Be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Document 

The  prospectus  shall  consist  of  the  entire 
disclosure  document  or  documents  required 
to  be  delivered  by  the  registrant  in 
connection  with  Ae  transaction  pursuant  to 
the  laws  of  the  jurisdiction  in  which  the 
registrant  is  incorporated  cr  organized  or, 
where  applicable,  pursuant  to  the  rules  of  any 
stock  exchange  upon  which  the  issuer  has 
any  class  of  securities  Usted.  or  has  applied 
for  such  listing.  It  need  not  include  any 
documents  incorporated  by  reference  Into 
such  disclosura  documents  and  not 
distributed  to  offerees  pursuant  to  the  laws  of 
such  jurisdiction.  If  any  part  of  the  document 
or  docimients  to  be  sent  to  shareholders  is  in 
a  foreign  language,  it  shall  be  accomplished 
by  a  translation  In  English. 

Item  2.  Informational  Legends 

The  following  legends,  to  the  extent 
applicable,  shaU  appear  on  the  outside  front 
cover  page  of  the  prospectas  in  bold-face 
roman  type  at  least  as  high  as  ten-point 
modem  type  and  at  least  two  points  leaded: 

"This  offering  is  made  by  a  foreign  issuer, 
and  while  the  issuer  is  subject  to  dlsclosun 
requirements  in  its  own  cotmtry,  prospective 
investors  should  be  aware  that  these 
requirements  are  different  from  those  of  the 
United  States.  The  financial  statements  have 
not  been  prepared  in  accordance  with  United 
States  generally  accepted  accounting 
principles  and  thus  may  not  be  comparable  to 
financial  statements  of  United  States 
companies. 

"I^pective  Investors  should  be  aware 
that  the  acquisition  of  the  securities 
described  herein  may  have  tax  consequences 
both  in  the  United  States  and  in  the  coimtry 
of  the  registrant  Such  consequences  for 
investors  who  are  residents  in,  or  citizens  ot, 
the  United  States  may  not  be  described  fiilly 
herein. 
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"The  MuoccaBsat  bjr  invMlon  of  cfvB 
liabditlet  wder  th*  iadarri  aaartttaB  lows 
may  be  B5actod  adtem^y  by  tha  fact  that 
the  registrant  is  located  in  a  foreigo  oowaby, 
that  aona  oc  all  oC  Ha  ofEkcan  aad  dicaEtora 
are  lasidnts  of  a  foreign  couotiy.  that  soma 
or  an  of  die  underwriters  or  experts  named  in 
the  registration  statement  are  resideats  of  a 
foreign  oomitry  and  diat  all  or  a  substantial 
pui'liuB  of  the  assets  of  die  registrant  and 
said  pcfions  are  located  ontside  the  UMted 
States." 

Item  3.  List  <4 Documents  Filed  with 
Commission 

There  shall  be  attached  to  the  prospectus  a 
list  of  all  documents  filed  with  the 
Commission  as  part  of  the  registration 
statement 

Part  D— Infonaatioa  Not  Required  To  Be  Sent 

to  RharohnlHpra 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  registration  statement  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1)  FUe  any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
jurisdiction  of  die  registrant  must  be  made 
pubUcly  available  in  connectioa  with  the 
transaction. 

(2)  Pile  copies  of  any  documents 
incorporated  by  reference  into,  or  filed  with 
any  other  regdatory  authority  concurrently 
with,  the  prospectus. 

(3)  If  any  acooantant  engineer  or  appraiser, 
or  any  person  a^oae  profession  gives 
authority  to  a  statement  made  by  him,  is 
named  as  having  prepared  or  certified  any 
part  of  the  offeriag  docoment  oris  named  as 
having  prepared  or  certified  a  report  or 
valuation  for  asa  io  connection  wiA  die 
offering  document  the  written  consent  of 
such  person  shall  be  filed. 

If  any  such  person  is  named  as  having 
prepared  or  certified  any  other  report  or 
valuation  (other  dian  a  public  (^icial 
documaat  or  statanent)  adiich  is  used  in 
conaactiaa  with  tba  registration  stateaient 
but  ia  aot  named  as  having  prepared  or 
certifiad  sodi  report  or  valuation  for  use  in 
connectkn  with  the  legistratioB  statement 
the  writtea  oooaant  of  aucfa  person  shall  also 
be  filed  oalesa  tha  Coouniaaioa  dispenses 
with  suck  filmg  as  tanpracticaUe  or  as 
involving  endue  t***^**^  in  accordance  witli 
Rula4S7. 

Any  odiar  conaent  required  by  Rnlea  436  or 
438  also  ahaH  be  fited.  Every  aiaendmant 
relating  to  a  oertifiBd  financial  statement 
shall  include  the  oonsant  of  die  certifying 
accountant  to  the  use  of  his  certificate  in 
cooaactkn  with  die  amended  financial 
statements  in  tha  registration  statement  or 
prospectus  and  to  b^ng  named  as  having 
certifiad  auch  fimnrial  statements. 

Note:  Tha  conaenta  raqnired  by  this  item 
shall  spedfically  indicate  consent  regarding 
the  use  of  tha  r^ort  or  valnation  in  the 
registration  statement  filed  in  the  United 
States. 

(4)  If  any  name  i«  signed  to  the  registration 
statement  or  i^iort  pursuant  to  power  of 
attorney,  manually  signed  copies  of  sach 
power  of  attconey  diall  be  filed.  If  the  name 
of  any  officer  signing  on  behalf  of  the 
registrant  is  signed  pursuant  to  a  power  of 


atto^w3^  oertffied  oopieo  of  a  reaoiation  of 
the  registrant's  board  of  directors  authorizing 

VBCB  vI^IBThIV  uWO  SIIbZI  uV  ZUcu. 

(5)  File  a  copy  of  any  tadsBtai  s  relating  to 
the  regiatnad  sacaritiaa.  If  such  indentare  is 
to  be  qaalifiad  aadar  tha  Traat  bidentare  Act 
it  shoald  indfade  or  ba  acooaipaBiad  by  (1)  a 
croaa^raisranoa  sheet  to  fte  hwjtionin  die 
indenture  of  Sections  310-^ia(a)  of  dia  Troat 
Indeafluia  Act  aad  (^  as  table  of  contents.  If 
aay  sack  jnrtaalwn  ia  to  ba  qaahfied  mder 
die  Trust  Inda&tura  Act  also  file  the 
■tataaaaat  of  eligibility  ^  the  trustee  on  Form 
T-l  and,  if  applicaMe,  for  individttal 
trustee(8)  on  Fom  T-6. 

(6)  If  debt  securities  are  to  be  registered 
and  an  exemption  from  the  US.  trustee 
provisions  of  Section  310(a)  of  the  TVust 
uideiituie  Act  is  suuglil  pursuant  to  General 
luatiuclion  I1I.B.  or  has  been  sought  with 
respect  to  the  securides  to  be  registered,  the 
registrant  shall  file  as  an  exhibit  the 
information  specified  in  Itema  4, 5, 6, 7, 8. 9  (if 
applicable],  and  10  of  Fonn  T-5,  or  shall  file 
as  an  exhibit  or  incorporate  by  reference  any 
Fona  T-S  fikd  widi  the  Cominisaion  not  more 
than  one  year  prior  to  the  date  of  this  filing. 

Part  in — Undertakings  and  Consent  to 
Service  of  Process 

1.  Undeitakiagf 

a.  Registrant  undertakes  to  make  available, 
in  person  or  by  telephone,  representatives  to 
respond  to  biquiries  made  by  the  Commission 
staff,  and  to  furnish  promptly,  when 
requested  to  do  so  by  the  Commission  staff, 
informatioB  rekting  to  the  securities 
registered  pursuant  to  Form  F-e  or  to 
transactions  in  said  securities 

b.  If  the  offisring  registered  on  this  Form  is 
not  being  made  simultaneously  in  Canada, 
and  win  continue  for  a  period  in  excess  of  30 
days  from  tiie  date  of  hiitial  effectiveness  of 
this  registration  statement  the  registrant 
undertakes  to  file  as  a  poet-effective 
amendment  to  this  registration  statement 
during  any  period  in  which  offers  or  sales  are 
being  made,  any  amendment  to  the  home 
jurisdiction  doamient(s)  accompanying  this 
Form  that  would  be  required  by  Canai£an 
law  had  the  oSiering  been  made 
contemporaneously  in  Canada. 

2.  Consent  to  Serrice  t^  Process 

The  registrant  shalL  at  the  time  of  filing 
Form  F— 8,  fuiuish  to  the  Commission,  on 
Form  F-X,  a  written  iirevocable  consent  and 
power  of  attorney  wfaidi  designates  an  agent 
upon  whom  may  be  served  any  process, 
^Headings,  subpoenas,  or  other  papers  in 

(1)  Any  invCTtlgation  or  administrative 
proceeding  conducted  by  the  Commission: 
and 

(2)  Any  civil  suit  or  action  brought  against 
the  registrant  or  to  which  the  registrant  has 
been  joined  as  defendant  or  respondent  in 
any  appropriate  court  in  any  place  subject  to 
the  jurisdiction  of  any  state  or  of  the  United 
States. 

where  the  investigation,  proceeding  or  cause 
of  action  arises  out  of  or  relates  to  or 
concerns  any  offering  made  or  purported  to 
be  made  ia  oonnactioo  with  tha  securities 
registered  pursuant  to  Form  F-e  or  any 
purchases  or  sales  of  any  security  in 
connection  therewith,  and  stipulates  and 


agrees  that  any  such  civil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  of  process  upon, 
and  that  service  of  an  administrative 
subpoena  shall  be  effected  by  service  upon, 
said  agent  for  service  of  process,  and  that  tlia 
service  as  aforesaid  shall  be  taken  and  held 
in  all  courts  and  administrative  tribunals  to 
be  as  valid  and  bincfing  as  if  due  personal 
service  thereof  had  been  made. 
Signatures 

Pursaant  to  the  nquiiaienta  of  the 
Securities  Act  the  tagiatiaal  teitlilas  that  it 
has  reasonable  ymnde  to  believe  that  it 
meets  all  of  the  requirements  for  filing  on 
Form  F-g  and  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  undersigned,  thereunto  duly 

authoriKd.  In  the  Qty  of .State 

(Province  or  Territory)  of  ^.^^____  on 

,19 

Registrant 

By  (Signature  and  Titie]- 


Pursuant  to  the  requirements  of  the 
Securities  Act  this  registration  statement  has 
been  signed  by  the  following  persons  in  the 
capacities  and  on  the  dates  indicated. 

(Signature]    — 

(Name  and  Title) _____ 

Instructions 

(Date) 

A.  The  registratioa  statement  shall  be 
signed  by  the  registrant  its  principal 
executive  officer  or  officers,  its  principal 
financial  officer,  its  cootroller  or  principal 
accounting  officer,  at  least  a  majority  of  the 
board  of  directors  or  persons  peifbrming 
similar  functions  and  its  authorized 
representative  in  the  United  States.  Where 
the  regisU'ant  is  a  limited  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partner  signing  the 
registration  statemeot 

E  The  name  of  each  person  who  signs  the 
registration  statement  shall  be  typed  or 
printed  beneath  his  signature.  Ai^  person 
who  occupiea  more  than  one  of  the  specified 
positions  shall  indicate  each  capacity  in 
which  he  siyu  the  registration  statement. 

C.  By  siffuag  this  htm,  the  registrant 
consents  mthout  power  of  revocation  that 
aay  administrative  subpoena  nuiy  be  served, 
or  any  adauoiatrative  proceeding,  civil  suit  or 
civil  action  where  the  caaae  of  action  arises 
out  of  or  relatea  to  or  concerns  any  offerii^ 
made  or  purported  to  ba  made  in  coeaection 
with  the  securities  ir  gists  nd  pursuant  to 
Fom  F-e  or  aay  piachasss  or  sales  of  any 
security  in  oonnectiott  therewith,  may  be 
commenced  againBt  it  in  any  adHwaslrative 
tribunal  or  ia  any  appropriate  court  in  any 
place  subject  to  the  jariadictioa  of  any  state 
or  of  the  United  States  by  service  of  aaid 
subpoena  or  proceaa  upon  the  registrant's 
designated  agent 

Form  F-18— Registratioa  Statement  Under  the 
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U.S.  Securities  and  Exchange  Conunission 

Waahiagtan.  DC  20S4S 
OMB  Approval 
OMB  Number  3235-040) 
Expires:  Approval  Pending 


32270 


/Wi 


Federal  Regbter  /  Vol.  54.  No.  149  /  Friday,  August  4,  1989  /  Proposed  Rulea 


EitiiDated  iverege  burden  hours  per 
rMponae— 2A 

( Exact  name  of  Regiatrant  as  spedfled  in  its 
charter) 

(Translation  of  Registrant's  name  into 
English) 

(Province  or  other  jurisdiction  of 
incorporation  or  organization] 

(Primary  Standard  Industrial  Classification 
Code  Number  (if  applicable)) 


(LR.S.  Employer  Identification  Number  (if 
applicable]] 

(Address  and  telephone  number  of 
Registrant's  principal  executive  offices] 

(Name,  address,  including  zip  code,  and 
telephone  number,  including  area  code,  of 
agent  for  service) 

Approximate  date  of  commencement  of  pro- 
posed sale  of  the  securities  to  the  public  

(Principal  jurisdiction  regulating  this  offering] 

It  is  proposed  that  ttiis  filing  will  become 
effective  (check  appropriate  box) 

Calculation  of  Registration  Fee* 


[  ]  pursuant  to  Rule  467(a]  on  the  date  on 
which  the  securities  legaly  may  be  offered 
and  sold  in  the  registrant's  principal 
jurisdiction 

[  ]  pursuant  to  Rule  467(b)  on  (date)  at 
(time)  (but  not  sooner  than  7  days  after  filing) 

Check  if  appropriate: 

[  ]  This  filing  constitutes  an  application  for 
exemption  under  section  804(d)  of  the  Trust 
Indenture  Act  of  1939  fro*  Section  310  of  that 
Act. 

[  ]  There  are  existing  security  holders 
under  the  indenture  to  which  such 
application  relates. 


TMeof  each  dasa  o(  securities 
tolM  fegnlafed 


Amount  to  be  registered 


Proposed  maximum  offering 
prica  per  unit 


Proposed  maximum  aggregate 
offering  price 


Amoent  of  registration  fee 


'See  geneiat  Instmction  HO  (or  rules  as  to  calculaticrt  of  the  registration  fee. 


If,  as  a  result  of  stock  splits,  stock 
dividends  or  shnilar  transactions,  the  number 
of  securities  purported  to  be  registered  on 
this  registration  statement  changes,  the 
provisions  of  Rule  410  shall  apply  to  this 
transaction. 

The  Registrant  hereby  amends  this 
Registration  Statement  on  such  date  or  dates 
as  may  be  necessary  to  delay  its  effective 
date  until  the  Registrant  shall  file  a  further 
amendment  whidi  specifically  states  that  this 
Registration  Statement  shall  thereafter 
become  effective  in  accordance  with  section 
8(a)  of  the  Securities  Act  of  1933  or  until  die 
Registration  Statement  shall  become  effective 
on  such  date  as  the  Commission,  acting 
pursuant  to  said  section  8(a),  may  determine. 

General  Instructions 

/.  EligibiJtty  Requirements  for  Use  of  Form  F- 
10 

A.  This  Form  F-10  may  be  used  for  the 
registration  of  securities  under  the  Securities 
Act  of  1933  (the  "Securities  Act"). 

E  Form  F-10  is  available  to  any  registrant 
incorporated  or  organized  under  the  laws  of 
Canada,  or  any  Cuiadian  province  or 
territory,  that  has  been  subject  to  the  periodic 
reporting  requirements  of  any  securities 
commission  or  equivalent  regulatory 
authority  in  Canada  for  a  period  of  at  least  36 
calendar  months  immediately  preceding  the 
filing  of  the  registration  statement  on  this 
Form,  and  that  is  currentiy  in  compUance 
with  such  obligations,  if  (1)  the  aggregate 
maricet  value  oif  the  common  stock  (including 
nonvoting  common  stock]  of  such  registrant 
is  (CN)  $380  million  or  more;  and  (2)  the 
aggregate  maricet  value  of  such  common 
stock  held  by  non-afflliates  was,  as  of  the 
end  of  the  registrant's  most  recent  fiscal  year, 
(CN)  $75  million  or  more,  provided.  That  for 
the  purposes  of  this  Instruction,  the  term 
"affiliate"  shall  mean  any  person  holding  10 
percent  or  more  of  the  common  stock 
(including  non-voting  common  stock)  of  the 
registrant 

Inatructioa.  The  market  value  of  the 
registrant's  outstanding  voting  stock  shall  be 
computed  by  use  of  the  price  at  which  the 


stodc  was  last  sold,  or  the  average  of  the  bid 
and  asked  prices  of  sach  stock,  in  the 
principal  market  for  such  stock  as  of  a  date 
within  30  days  prior  to  the  date  of  filing. 

C.  This  Form  shall  aot  be  used  if  the 
registrant  is  an  investment  company,  as 
defined  in  Section  3  of  the  Investment 
Company  Act  of  1940. 

D.  A  registration  statement  on  this  Form 
should  be  filed  with  tke  Commission 
simultaneously  with  the  filing  of  the  home 
jurisdiction  documenl(s]  accompanying  such 
Form  with  the  jurisdiction  identified  on  the 
cover  of  the  Form  as  (le  principal  jurisdiction 
regulating  the  offering  ("principal 
jurisdiction").  Pre-effactive  amendments  to 
this  Form  should  be  ffled  simultaneously  with 
the  filing  of  additional  or  changed  documents 
in  the  principal  jurisdiction.  In  accordance 
with  Rule  467,  this  registration  statement 
shall  be  deemed  effective  for  purposes  of  the 
Securities  Act  on  the  date  on  which  the 
securities  covered  herein  legally  may  be  sold 
in  the  principal  jurisdiction. 

Any  amendment  to  such  home  jurisdiction 
document(s]  after  the  effective  date  of  this 
registration  statement  shall  be  filed  with  the 
Commission  as  a  post-effective  amendment 
to  this  Form  simultaneously  with  the  filing  of 
such  document(s)  with  the  principal 
jurisdiction.  Such  post-effective  amendment 
shall  be  deemed  effective  for  purposes  of  the 
Securities  Act  at  such  time  as  the  amendment 
to  the  home  jurisdiction  document(s]  legally 
may  be  used  under  the  applicable  law  of  such 
jurisdiction,  in  accordance  with  Rule  467. 

Any  amendment  to  a  registration  statement 
on  this  Form  shall  be  filed  under  cover  of  an 
appropriate  facing  sheet,  shall  be  numbered 
consecutively  in  the  order  in  which  filed,  and 
shall  indicate  on  the  feeing  sheet  the 
applicable  registiratioa  form  on  which  the 
amendment  is  prepared  and  the  file  number 
of  the  registration  statement 

If,  however,  an  amendment  to  the  home 
jurisdiction  dociunent(8]  is  filed  after 
effectiveness  of  the  registration  statement 
that  increases  the  number  of  securities  that 
may  be  sold  thereunifer,  in  lieu  of  filing  a 
post-effective  amendment  hereto,  a  new 


registration  statement  shall  be  filed  on  tiiis 
Form.  As  provided  in  Rule  429,  the  prospectus 
included  in  the  new  registration  statement 
shall  be  deemed  to  include  a  prospectus 
covering  unsold  seoirities  registered 
previously.  If  this  is  the  case,  the  following 
legend  shall  appear  at  the  bottom  of  the 
facing  page  of  the  registration  statement: 
"This  combined  prospectes  relates  to 
registi'ation  statement[8]  $3-[insert  file 
numbers  of  previous  regiatration 
statements]." 

If  the  registration  statement  or  any  post- 
effective  amendment  thereto  relates  to  an 
offering  that  is  not  a  contemporaneous 
offering,  it  shall  become  effective  in 
accordance  with  Rule  467(b). 

//.  Application  of  General  Rules  and 
Regulations 

A.  The  only  Securities  Act  rules  and 
regulations  that  apply  to  ilings  on  this  Form 
are  those  rules  and  regulations  specifically 
referred  to  in  the  Form  anl  Rule  408,  which 
provides  that  in  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  there  shall  be  added 
such  further  material  information,  if  any,  as 
may  be  necessary  to  make  the  required 
statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not  misleading. 
A  registration  statement  or  amendment 
thereto  shall  be  deemed  to  be  filed  on  the 
proper  form  unless  objection  to  the  form  is 
made  by  the  Commission  prior  to  the 
effective  date. 

B.  Three  copies  of  the  complete  registration 
statement  and  any  amencknents  thereto, 
including  exhibits  and  aU  other  papers  and 
documents  filed  as  a  part  of  tiie  registration 
statement  or  any  post-effective  amendment 
thereto,  shall  be  filed  with  the  Commission  at 
its  principal  office.  Each  oopy  shall  t>e  bound, 
stapled  or  otherwise  compiled  hi  one  or  more 
parts,  without  stiff  covers,  l^e  binding  shall 
be  made  on  the  side  or  stitching  margin  in 
such  manner  as  to  leave  ^e  reading  matter 
legible.  Three  additional  oopies  of  the 
registration  statement  and  any  post-effective 
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amendments  thereto,  similarly  bound,  also 
shall  be  filed.  No  other  exhibits  are  required 
to  accompany  such  additional  copies. 

C.  At  least  one  copy  of  every  registration 
statement  and  any  amendment  thereto  shall 
be  signed  manually  by  the  persons  specified 
herein.  Unsigned  copies  shall  be  conformed. 

D.  At  the  time  of  filing  this  registration 
statement  tiie  applicant  shall  pay  to  the 
Commission,  by  a  United  States  postal 
money  order,  certified  check,  bank  cashier's 
check  or  bank  money  order,  a  fee  of  one 
fiftieth  of  one  per  centum  of  the  maximum 
aggregate  price  at  which  the  securities  are 
proposed  to  be  offered  in  the  United  States, 
but  in  no  case  shall  such  fee  be  less  than 
$100. 

E.  Subject  to  the  requirements  of  Item  1  of 
Part  I,  if  any  part  of  the  registration  statement 
or  a  post-effective  amendment  thereto,  or  any 
exhibit  or  other  paper  or  document  filed  as 
part  of  the  registration  statement  or  post- 
effective  amendment  is  in  a  foreign  language, 
it  shall  be  accompanied  by  a  summary, 
version  or  translation  in  the  English  language. 

F.  The  manually  signed  original  of  the 
registration  statement  or  any  post-effective 
amendment  thereto  shall  be  numbered 
sequentially  (in  addition  to  any  internal 
numbering  which  othenvise  may  be  present) 
by  handwritten,  typed,  printed  or  other 
legible  form  of  notation  from  the  first  page  of 
the  document  through  the  last  page  of  that 
document  and  any  exhibits  or  attachments 
thereto.  Further,  the  total  number  of  pages 
contained  in  a  numbered  original  shall  be  set 
forth  on  the  first  page  of  the  document 

G.  Any  change  to  the  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  promptiy  in  writing  to  the 
Commission,  referencing  the  file  number  of 
the  registrant 

///.  Compliance  with  Exchange  Act,  Thist 
Indenture  Act  and  Auditor  Independence  and 
Reporting  Requirements 

A.  Pursuant  to  Rule  15d-4  under  the 
Exchange  Act  reporting  obligations  under 
section  lS(d]  of  the  Exdhange  Act  arising 
solely  from  an  offering  of  securities  registered 
on  this  Form  may  be  met  by  filing  with  the 
Commission,  under  cover  of  Form  40-^, 
documents  that  are  filed  with  the  securities 
commission  or  equivalent  regulatory 
authority  in  the  registrant's  jurisdiction  of 
incorporation.  Registrants'  attention  is 
directed,  however,  towards  other  provisions 
of  the  Exchange  Act  that  may  be  applicable, 
and  specifically  to  the  provisions  of  sections 
12(b)  and  12(g]  of  the  Exchange  and  Rules 
10b-«  and  lOb-7  under  the  Exchange  Act 

B.  Pursuant  to  Rule  4d-Z(b)  under  the  Trust 
Indenture  Act  of  1939  (the  "Trust  Indenture 
Act"],  a  registrant  registering  debt  securities 
on  titis  Form  may  apply  for  exemption  firom 
the  U.S.  trustee  provisions  of  section  310(a)  of 
that  Act  by  so  indicating  on  the  facing  page 
of  this  Form  and  including  the  information 
specified  by  Item  (6)  of  Part  II  thereof. 
Pursuant  to  Rule  4d-6  under  the  Trust 
Indenture  Act  the  application  will  be  deemed 
to  be  granted  unless,  within  seven  days  after 
such  filing,  the  Commission  orders  a  hearing 
thereon.  Registrants'  attention  is  directed 
towards  other  provisions  of  the  Trust 
Indenture  Act  that  may  be  applicable. 


C  The  Commission's  rules  on  auditor 
independence  as  codified  in  section  600  of 
the  Codification  of  Ftoandal  Reporting 
Policies  apply  to  all  financial  statements  that 
are  includeid  In  this  registration  statement 

D.  Independent  accountants  reporting  on 
financial  statements  included  in  the 
registration  statement  should  consider 
Canadian  auditing  guidelines  pertaining  to 
the  Canada-U.S.  reporting  conJQict  with 
respect  to  contingencies  and  going  concern 
considerations.  If  additional  comments  for 
U.S.  readers  are  appropriate  under  tiiose 
guidelines  but  are  not  included  in  the 
prospectus  itself,  those  comments  should  be 
included  with  the  legends  required  by  Item  2 
of  Part  I  herein.  In  addition,  the  accountant's 
consent  specifically  should  refer  to  any 
additional  comments  provided  for  U.S. 
readers. 

Part  I— Information  Required  To  Be  Sent  to 
Shareholders 

Item  1.  Home  Jurisdiction  Document 

The  prospectus  shall  include  the  entire 
disclosure  document  or  documents  required 
to  be  delivered  by  the  regista'ant  in 
connection  with  the  transaction  pursuant  to 
the  laws  of  the  jurisdiction  in  which  the 
registrant  is  incorporated  or  organized  or, 
where  applicable,  pursuant  to  the  rules  of  any 
stock  exchange  upon  which  the  issuer  has 
any  class  of  securities  listed,  or  has  applied 
for  such  listing.  It  need  not  include  any 
docyments  incorporated  by  reference  into 
such  disclosure  documents  and  not 
distributed  to  offerees  pursuant  to  the  laws  of 
such  jurisdiction.  If  any  part  of  the  document 
or  documents  to  be  sent  to  shareholders  is  in 
a  foreign  language,  it  shall  be  accompanied 
by  a  translation  in  English. 

Item  2.  Additional  Information 

The  following  information  shall  also  be 
provided  to  offerees  as  part  of  the  prospectus: 

(a)  Financial  Statements. 

Financial  statements  included  in  the  home 
jurisdiction  doctmient  should  be 
supplemented  to  the  extent  necessary  to 
satisfy  the  requirements  of  Item  18  of  Form 
20-F  under  the  Exchange  Act 

(b)  Description  of  Business. 
Registrants  that  are  banks  shall  disclose 

the  iiiormation  set  out  under  Item  III.C., 
"Risk  Elements,"  and  Item  IV.,  "Summary  of 
Loan  Loss  Experience,"  of  Industry  Guide  3 
under  the  Securities  Act 

Item  3.  Informational  Legends 

The  following  legends,  to  the  extent 
apphcable,  shaB  appear  on  the  outside  front 
cover  page  of  the  prospectus  in  bold-face 
roman  type  at  least  as  high  as  ten-point 
modem  type  and  at  least  two  points  leaded: 

"This  offering  is  made  by  a  foreign  issuer, 
and  while  the  issuer  is  subject  to  disclosure 
requirements  in  its  own  coun^,  prospective 
investors  should  be  aware  that  these 
requirements  are  different  from  those  of  the 
Umted  States.  Finanaal  statements  included 
herein,  ii  any,  have  not  been  prepared  in 
accordance  with  United  States  generally 
accepted  accounting  principles  and  thus  may 
not  be  comparable  to  financial  statements  of 
United  States  companies. 

"Prospective  investors  should  be  aware 
that  the  acquisition  of  the  securities 


described  herein  may  have  tax  conaequenoes 
both  in  the  United  States  and  in  the  country 
of  the  registrant  Such  consequences  for 
investors  who  are  resident  in,  or  dtizms  of, 
the  United  States  may  not  be  described  fully 
herein. 

"The  enforcement  by  investors  of  dvil 
liabilities  under  the  federal  securities  laws 
may  be  affected  advereely  by  the  fact  that 
the  registrant  is  located  in  a  foreign  country, 
that  some  or  aU  of  its  officers  and  directon 
are  residents  of  a  foreign  country,  that  some 
or  all  of  the  underwriters  or  experts  named  in 
the  registration  statement  are  residents  of  a 
foreign  country  and  that  all  or  a  subatantial 
portion  of  the  assets  of  the  registrant  and 
said  persons  are  located  outside  the  United 
States." 

Item  4.  List  of  Documents  Filed  with 
Commission 

There  shall  be  attached  to  the  prospectus  a 
list  of  all  documents  filed  with  the 
Commission  as  part  of  the  registration 
statement 

Part  0— Information  Not  Required  To  Be  Sent 
to  Shareholders 

The  exhibits  specified  below  shall  be  filed 
as  part  of  the  registration  statement  Exhibits 
shall  be  appropriately  lettered  or  numbered 
for  convenient  reference. 

(1]  File  any  reports  or  information  that  in 
accordance  with  the  requirements  of  the 
jtuisdiction  of  the  registrant  must  be  made 
publidy  available  in  connection  witii  the 
transaction. 

(2)  File  copies  of  any  documents 
incorporated  by  reference  into,  or  filed  with 
any  other  regulatory  authority  concurrently 
with,  the  prospectus. 

(3)  If  any  accountant  engineer  or  appraiser, 
or  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him.  is 
named  as  having  prepared  or  certified  any 
part  of  the  offering  document  or  is  named  as 
having  prepared  or  certified  a  report  or 
valuation  for  use  in  connection  with  the 
offering  document  the  written  consent  of 
such  person  shall  be  filed. 

If  any  such  person  is  named  as  having 
prepared  or  certified  any  other  report  or 
valuation  (other  than  a  pubUc  official 
document  or  statement]  which  is  used  in 
connection  with  the  registration  statement 
but  is  not  named  as  having  prepared  or 
certified  such  report  or  valuation  for  use  in 
connection  with  the  registration  statement 
the  written  consent  of  such  person  also  shall 
be  filed  unless  the  Commission  dispenses 
with  such  filing  as  impracticable  or  as 
involving  undue  hardship  in  accordance  with 
Rule  437. 

Any  other  consent  required  by  Rules  436  or 
438  also  shall  be  filed.  Every  amendment 
relating  to  a  certified  financial  statement 
shall  include  the  consent  of  the  certifying 
accountant  to  the  use  of  his  certificate  in 
connection  with  the  amended  finandal 
statemente  in  the  registration  statement  or 
prospectus  and  to  being  named  as  having 
certified  such  financial  statemente. 

NotK  The  consente  required  by  this  item 
shall  specifically  indicate  consent  regarding 
use  of  the  report  or  valuation  in  the 
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icgislfitfoB  ststsnsnt  Gu6d  in  ow  lAnted 
Slata*. 

(4)  If  injriuuiwif  sigMd  to  die  regfstntion 
•tateiiiuit  or  raport  prniuaiit  to  power  of 
■ttonwyi  nmnMlly  signed  copies  of  socn 
power  of  attomey  shaJl  be  filed  If  the  nasie 
of  any  officer  rigidag  on  behalf  of  tiie 
regiatmit  is  siaued  pvfsuant  to  a  power  of 
attoniejri  lsi  tilled  copiee  of  a  lesMaUon  of 
the  resMranfs  board  of  mrectors  auluuflxtng 
suck  slMiatars  also  sitaD  be  filed. 

(5)  FUa  a  copjr  of  any  tDdentore  relating  to 
the  ragialsied  socmitiaa.  ff  sodi  Indantare  Is 
to  be  qaalifiad  ■odar  dM  ThHt  iBdentaie  Ad, 
it  sboidd  inchKle  or  be  aooonpaniad  by  (1)  a 
crosa^efarenoa  stiaat  to  tlia  kxsatlaa  in  die 
indenture  ai  infiofBation  inaaded  parsnant  to 
sections  310-318(a]  of  the  Trust  Indenture  Act 
and  (2)  a  table  of  contents.  If  any  such 
indenture  is  to  be  qualified  under  die  Trust 
Indenture  Act  also  file  the  statement  of 
eligibility  of  dka  trnstae  oo  Para  T-1  and.  if 
applicable,  for  individual  tnatae(a)  on  Foein 
T-«. 

(6)  If  debt  securities  are  to  be  registered 
and  an  axenq>tion  from  the  ILS.  trustee 
provisions  of  Section  310(a)  of  the  Thut 
Indenture  Act  is  sought  pursuant  to  General 
Instruction  DIE  or  has  been  aou^t  with 

1  aspect  to  die  secaritiee  to  be  registered,  die 
regjatrent  shaU  file  aa  an  exhibit  die 
i^rmation  specified  in  liana  4,  S,  S,  7,  S,  0  (if 
applicabia).  and  10  of  Potm  T-5^  or  shall  file 
as  an  exhibit  or  iaeaspotate  by  refsrenoa  any 
Fonn  T-*  filed  with  the  Coauniasioa  not  aaote 
than  one  year  prior  to  the  data  of  thia  filing. 

Part  m— Undertakings  and  Consent  to 
Service  of  Praoesa 

t.  Undertakingt 

a.  Registrant  undertakes  to  make  available, 
in  peraon  or  by  taiepiions,  lepieeaiitetivee  to 
respond  to  inqnliiaa  Bade  by  the  Commisston 
staff,  and  to  faniab  pramptly,  when 
requested  to  do  so  fay  the  Commlsaion  staff, 
Infonnatian  relating  to  die  secaiitiea 
registered  panoent  to  Pom  P-10  or  to 
transactiona  to  said  aacaritiea. 

b.  If  die  offering  legiatared  on  this  Ponn  is 
not  being  made  simultaneously  in  Canada, 
and  will  oontinaa  for  a  period  m  excess  of  30 
days  from  the  date  of  initial  effectivenesa  of 
this  registration  statement,  the  registrant 
undertakes  to  file  aa  a  poat-eSective 
amendment  to  thia  registration  statement 
during  any  period  in  viliich  offers  or  sales  are 
being  made,  any  amendment  to  the  home 
jurisdiction  doamient(s)  accompanying  thia 
Form  that  would  be  required  by  Canadian 
law  had  the  offering  beien  made 
contemporaneously  in  Canada. 

Z  Consent  to  Service  ofProcesa 

The  registrant  shall,  at  the  time  of  filing 
Foim  F-10.  furnish  to  the  Coomisaion,  on 
Form  F-X.  a  written  irrevocable  consent  and 
power  of  attomey  which  designates  an  agent 
upon  whom  may  be  served  any  process, 
pleadings,  subpoenas,  or  other  papers  in 

(1)  Any  investigation  or  admhiistrative 
proceeding  conducted  by  the  Commission: 
and 

(2)  Any  dvfl  suit  or  action  brou^t  against 
the  fsgietrBnt  or  to  wmdi  the  regvtrant  has 
oean  lonaa  aa  oeienoNjn  or  respanaem.  m 
any  appropriato  eoot  ta  any  place  sabfect  to 


the  iurisdiction  of  any  state  or  of  the  United 
States. 

where  the  investigatios.  proceeding  or  cause 
of  action  arises  out  of  ar  relatea  to  or 
concerns  any  offisring  made  or  purported  to 
be  made  in  oonnectionwith  the  securities 
registered  pursuant  to  Form  F-10  or  any 
purchases  or  sales  of  any  security  in 
connectioD  therewith,  and  stipulates  and 
agrees  that  any  such  civil  suit  or  action  or 
administrative  prooeettng  may  be 
commenced  by  the  service  of  process  upon, 
and  that  service  of  an  administrative 
subpoena  shall  be  effected  by  service  upon, 
said  agent  for  service  of  {wocess,  and  that  the 
service  as  aforesaid  siadl  be  taken  and  held 
in  all  courts  and  admioUtrative  tribunals  to 
be  as  valid  and  binding  as  if  due  personal 
service  thereof  had  bean  made. 

Signatures 

Pursuant  to  the  requkements  of  the 
Securities  Act  the  registrant  certifies  that  it 
has  reasonable  groundl  to  believe  that  it 
meets  all  of  the  reqnirvnents  for  filing  on 
Form  F-10  and  has  duly  caused  this 
registration  statement  to  be  signed  on  its 
behalf  by  the  nndersigaed,  thereunto  duly 
authorized,  in  the  City  of  ,  State 

(Province  or  Territory)  of ,  on 

,19 . 

Registrant  ■ 


By  (Signature  and  Title) 

Pursuant  to  the  requirements  of  the 
Securities  Act,  this  re^stretion  statement  has 
been  signed  by  die  following  persons  in  the 
capacities  and  on  the  dates  indicated. 


[Name  an( 
)ate) 


I  Tide) - 


Instructions 

A.  The  registration  statement  shall  be 
signed  by  the  registrant,  its  principal 
executive  officer  or  officers,  its  principal 
financial  offlcer,  its  controller  or  principal 
accounting  officer,  et  least  a  majority  cnT  the 
board  of  directors  or  persons  perfonning 
similar  functions  and  its  authorized 
representative  in  the  Ihiited  States.  Where 
the  registrant  is  a  Hmiled  partnership,  the 
registration  statement  shall  be  signed  by  a 
majority  of  the  board  of  directors  of  any 
corporate  general  partaer  signing  tlie 
registration  statement. 

B.  The  name  of  each  peraon  who  signs  the 
registration  statement  shaU  be  typed  or 
printed  beneath  liis  siyiature.  Any  person 
who  occupies  more  than  one  of  the  specified 
positions  shaO  indicate  each  capacity  in 
which  the  registration  statement  is  signed. 

C.  By  signing  this  form,  the  registrant 
consents  without  power  of  revocation  that 
any  administrative  snbpoena  may  be  served, 
or  any  administrative  proceeding,  dvil  snit  or 
civil  action  where  the  cause  of  action  arises 
out  of  or  relates  to  or  concerns  any  offering 
made  or  purported  to  be  made  in  connection 
with  the  securities  registered  punuant  to 
Form  P-10  or  any  purchases  or  sales  of  any 
security  in  connection  therewith,  may  be 
commenced  against  it  in  any  administrative 
tribunal  or  in  any  appwpriate  court  in  any 
place  subject  to  die  jurisdiction  of  any  state 
or  of  the  United  States  by  service  of  said 
subpoena  or  process  anon  nie  registrant's 


designated  agent 


Form»-F 

U.S.  Securities  and  Excbanse  ronmission, 

Washington.  DC  20M8 
0MB  Apfvoval 

OMB  Number  3235-0401. 

Expires:  Approval  Pending 

Estimated  average  bordan  hoars  per 
reqwnse — 2.0 

[Check  one] 

i  )  Registration  Statement  Punuant  to 
Section  12  of  the  Securities  Exdtange  Act  of 
1934  or 

[  )  Annwil  Report  Pursuant  to  Section  13(a) 
or  15(d)  of  the  Securities  Bxdiange  Act  of 
1934  or 

[  ]  Current  Report  Pursuant  to  Section  13(a) 
or  15(d)  of  the  Securities  Exchange  Act  of 
1934 

For  the  fiscal  year  ended   ■ 

Commission  File  Number  ■ 

(Exact  name  of  Registrant  as  specified  in  its 

charter) 

(Translation  of  Registrant's  name  into 
English) 

I 
(Province  or  other  jurisdiction  of 
incorporation  or  organizatiijn) 

(Primary  Standard  Industirial  Classification 
Code  Number  (if  applicable)) 

(I.R.S.  Employer  Identificatton  Number  (if 
applicaUe)) 

(Address  and  telephtnie  number  of 
Registrant's  principal  executive  offices) 

(Name,  address,  including  kip  code,  and 
telephone  number,  iiwlmting  ^na  code,  of 
agent  for  service] 
General  Instructions  i 

A.  Rules  As  To  Use  ofPorh  40-F 

(1)  Form  40-F  may  be  used  to  file  reports 
with  the  Cmnmiaaion  porsaant  to  section 
15(d)  of  the  Securities  Exchange  Act  of  1934 
(die  "Bxdiange  Act")  and  Rule  15d-4  (17  CFR 
24ai5d-4)  diereunder  by  registrants  that  are 
subject  to  the  reporting  re(|oiremento  of  that 
section  solely  by  reason  of  their  having  filed 

a  registration  statement  on  Form  P-7,  F^  F-9 
or  F-10  under  the  Securitiea  Act  of  1933. 

(2)  Form  40-4'  also  may  be  used  to  register 
securities  with  the  Commissim  pursuant  to 
section  12  (b)  or  (g)  of  die  Exchange  Act,  and 
to  file  repOTts  with  the  Commission  pureuant 
to  secticm  13(a)  of  ttte  Exchange  Act  and  Rule 
13a-3  (17  CFR  240.13a-3)  hereunder. 
Registrants  eligible  to  use  this  form  for  such 
purposes  shall  have  been  fticorporated  or 
organized  under  the  laws  of  Canada,  or  any 
Canadian  province  or  tCTrilory,  been  subject 
to  the  periodic  reporting  requirements  of  any 
securities  commission  or  equivalent 
regulatory  authority  in  Caaada  for  a  period  of 
at  least  38  calendar  months  immediately 
preceding  the  filing  of  this  form  and  be 
ciurentiy  in  compliance  with  such 
obligati'ons.  The  market  vdue  of  the  common 
stodk  (including  non-votint  common  stock)  of 
such  registrant  shall  be  (i)  (CN)  $180  million 
or  more  if  a  report  or  registration  statement 
filed  on  this  Form  relates  to  debt  or  preferred 
stock  that  is  investment  grade;  or  (ii)  [QJ] 
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$380  million  or  more  in  the  case  of  all  other 
reporting  requirements.  The  aggregate  market 
value  of  such  common  stock  held  by  non- 
affiliates  shall  be  (CN)  $75  million  or  more, 
provided.  That  for  the  purposes  of  this 
Instruction,  the  term  "affiliate"  shall  mean 
any  penon  holding  10  percent  or  more  of  the 
common  stock  (including  non-voting  common 
stock)  of  the  registrant 

.  Instructions 

1.  A  security  is  "investment  grade"  if  at  the 
time  of  filing  this  form,  at  least  one  nationally 
recognized  statistical  rating  organization  (as 
that  term  is  used  in  Rule  15c3-l(c)(2)(vi)(F) 
imder  the  Exchange  Act  (§  240.15c3- 
l(c][2)(vi](F)  of  diis  chapter))  has  rated  die 
securi^  in  one  of  its  generic  rating  categories 
that  signifies  investment  grade;  typically,  the 
four  highest  rating  categories  (within  which 
there  may  be  subcategories  or  gradations 
indicating  relative  standing)  sigpnify 
investment  grade. 

2.  The  market  value  of  the  registrant's 
outstanding  voting  stock  shall  be  computed 
by  use  of  the  price  at  which  the  stock  was 
last  sold,  or  the  average  of  the  bid  and  asked 
prices  of  such  stock,  in  the  prindpal  market 
for  such  stock  as  of  a  date  within  30  days 
prior  to  the  date  of  filing. 

(3)  A  report  on  this  Form  shall  be  filed  at 
the  same  time  the  information  included 
herein  is  filed  with  the  securities  commission 
or  equivalent  regulatory  authority  of  the 
jurisdiction  of  incorporation  of  the  registrant 

(4)  Registrants  not  previously  having  filed  a 
Form  F-X  (S  !  239.41  and  249.50  of  diis 
chapter)  in  relation  to  the  class  of  securities 
registered  on  this  Form  or  with  regard  to 
which  this  report  is  filed  shall  file  a  Form  F-X 
with  the  Commission  together  with  their  first 
filing  on  this  form. 

(5)  Any  change  to  the  name  or  address  of  a 
registrant's  agent  for  service  shall  be 
communicated  promptiy  in  writing  to  the 
Commission,  referencing  the  file  number  of 
the  registrant 

B.  Information  To  Be  Filed  on  this  Form 

(1)  Registrants  shall  file  with  the 
Commission  on  this  Form  all  information 
specified  in  the  Instruction  to  this  paragraph 
that  the  registrant  (i)  makes  or  is  required  to 
make  public  punuant  to  the  law  of  the 
Jurisdiction  of  ito  domicile  or  in  which  it  is 
incorporated  or  organized,  (ii)  files  or  is 
required  to  file  with  a  stock  exchange  on 
which  its  securities  are  traded  and  which 
was  made  public  by  such  exchange,  or  (iii) 
distributes  or  is  required  to  distribute  to  its 
security  holders. 

Instruction:  The  infonnation  required  to  be 
filed  under  paragraph  (1)  of  this  section  is 
information  material  to  an  investment 
decision  such  as:  the  financial  condition  or 
results  of  operations;  changes  in  business; 
acquisitions  or  dispositions  of  asseto; 
issuance,  redemption  or  acquisitions  of 
securities;  changes  in  management  or  control; 
the  granting  of  options  or  the  payment  of 
other  compensation  to  directon  or  officers; 
and  transactions  with  directon,  officen  or 
prindpal  security  holden. 

(2)  Registrants  reporting  on  this  Form 
punuant  to  the  provisions  of  section  13(a)  or 
lS(d)  of  the  Exchange  Act  shall,  when  filing 


with  the  Commission  any  annual  report 
required  by  any  Canadian  federal  and/or 
provincial  or  territorial  securities  commission 
or  equivalent  agency,  additionally  furnish 
finandal  statements  in  the  form  required  by 
Item  17  of  Form  20-F  under  the  Exdiange  Act 
(S  249.220f  of  this  chapter)  unless  this  Form  is 
filed  with  respect  to  non-convertible 
investment  grade  debt  or  preferred  stock  in 
which  case  no  such  finandal  statements  are 
required,  or  unless  this  Form  is  filed  with 
respect  to  a  reporting  obligation  under 
section  15(d)  that  arose  solely  as  a  result  of  a 
filing  made  on  Form  F-7,  F-8,  F-e  or  F-10,  in 
which  case  no  such  financial  statements  are 
required. 

Signatures 

Pureuant  to  the  requirements  of  the 
Exchange  Act  the  regis  ti-ant  certifies  diat  it 
meets  all  of  the  requirements  for  filing  on 
Form  40-F  and  has  duly  caused  this  report  to 
be  signed  on  its  behalf  by  the  undereigned, 
thereto  duly  authorized. 

Registrant 

By  (Signature  and  Tide]*  — 

Date   


Fonn  F-X — Appointment  of  Agent  for  Service 
of  Process  by  Foreign  Issuen  Registering 
Securities  on  Forms  F-7,  F-8,  F-8  or  F-10,  or 
Registering  or  Filing  Periodic  Reports  on 
Fonn  40-F,  or  by  any  Perscm  FiUng  Tender 
Offer  Documents  on  Schedules  13E-4F,  14D- 
lForl4D-eF 

U.S.  Securities  and  Exchange  Commission, 

Washington.  D.C.  20549 
OMB  APPROVAL 
OMB  Number  3235-040K 
Expires:  Approval  Pending 
Estimated  average  burden  hours  per 
response — 2.0 

General  Instractions 

I.  Form  F-X  shall  be  filed  widi  die 
Commission:  (a)  By  any  issuer  registering 
securities  on  Forms  F-7,  F-e.  F-0  or  F-10 
imder  the  Securities  Act  of  1933;  (b)  by  any 
issuer  registering  securities  or  filing  periodic 
reports  on  Form  40-^  under  the  Securities 
Exchange  Act  of  1934  if  it  has  not  previously 
filed  a  Form  F-X  in  connection  with  the  class 
of  securities  registered  or  in  relation  to  which 
a  report  is  filed  on  Form  40-F;  and  (c)  by  any 
issuer  or  other  peraon  filing  tender  offer 
documente  on  Schedules  13E-4F,  14D-1F  or 
14D-9F  under  the  Securities  Exchange  Act  of 
1934. 

n.  Form  F-X  shall  be  filed  in  duplicate 
original. 

1.  Name  of  issuer  or  penon: 

2.  This  is  (select  one) 

[    ]  an  original  filing  for  the  above  issuer  or 

penon 
[    ]  an  amended  filing  for  the  above  issuer  or 

person 

3.  The  issuer  or  person  is  incorporated  or  or- 
ganized under  the  laws  of  (Name  of  the  juris- 
diction under  whose  laws  the  issuer  is  orga- 
nized or  incorporated)  

and  has  its  pnncipal  place  of  business  at  (Ad- 
dress in  full) 

4.  The  issuer  or  penon  designates  and  ap- 
points, for  as  long  as  any  of  iu  securities  re- 


'Print  the  name  and  title  of  tlie  signing  o^icer 
under  tiiit  signature. 


ferred  to  below  are  outetanding,  (Name  of 

United  States  person  serving  as  agent] 

("Agent")  located  at  (Address  in  fiiO  in  die 
United  States) . 

as  the  agent  of  the  issuer  or  person  upon 
whom  may  be  served  any  process,  pleadings, 
subpoenas,  or  other  papera  in 

(1)  Any  investigation  or  administrative 
proceeding  conducted  by  the  Commission; 
and 

(2)  Any  civil  suit  or  action  brought  against 
the  issuer  or  peraon  or  to  which  the  issuer  or 
person  has  been  joined  as  defendant  or 
respondent  in  any  appropriate  court  in  any 
place  subject  to  the  jurisdiction  of  any  state 
or  of  the  United  States, 

where  the  investigation,  proceeding  or  cause 
of  action  arises  out  of  or  relates  to  or 
concerns  (a)  any  offering  made  or  purported 
to  be  made  in  connection  with  the  securities 
registered  by  the  issuer  on  Form  (Name  of 

Form on  (Date) or  any 

purchases  or  sales  of  any  security  in 
connection  therewitii;  or  (b)  any  tender  offer 
for  the  securities  of  a  Canadian  issuer  with 
respect  to  which  filings  are  made  with  the 
Commission  on  Schedules  13E-4F,  14D-1F  or 
14D-0F.  The  issuer  or  peraon  stipulates  and 
agrees  that  any  such  civil  suit  or  action  or 
administrative  proceeding  may  be 
commenced  by  the  service  of  process  upon, 
and  that  service  of  an  administrative 
subpoena  shall  be  effected  by  service  upon, 
such  agent  for  service  of  process,  and  that  the 
service  as  aforesaid  shall  be  taken  and  held 
in  all  courts  and  administrative  tribunals  to 
be  as  valid  and  binding  as  if  due  pereonal 
service  thereof  had  been  made. 

5.  The  issuer  or  peraon  stipulates  and 
agrees,  for  as  long  as  any  of  the  securities 
described  above  are  outstanding,  to  appoint  a 
successor  agent  for  service  of  process  and  file 
an  amended  Form  F-X  if  the  issuer  or  peraon 
discharges  the  Agent  or  die  Agent  is 
tmwilling  or  unable  to  continue  to  accept 
service  on  behalf  of  the  issuer.  The  issuer  or 
peraon  further  undertakes  to  advise  the 
Commission  promptiy  in  writing  of  any 
change  to  the  Agent's  name  or  address. 
The  issuer  or  peraon  certifies  that  it  has  duly 
caused  this  power  of  attomey,  consent  stipu- 
lation and  agreement  to  be  signed  on  ito 
behalf  by  the  underaigned.  thereunto  duly  au- 
thorized, in  the  city  of Province 

(or  State  of) this day  of 

19 A.D.  

Issuer  or  Penon: 

By  [Signature  and  Tide] 

liiis  statement  has  been  signed  by  the 
following  persons  in  the  capacities  and  on  the 
dates  indicated. 

(Signature) 

[Titie] 

(Date) 

Instructions 

1.  The  power  of  attomey,  consent 
stipulation  and  agreement  shall  be  signed  by 
any  penon  filing  this  Form.  and.  if  such 
penon  is  an  issuer,  by  the  Issuer,  its  prindpal 
executive  officer  or  officen,  at  least  a 
majority  of  the  board  of  dircton  or  penons 
performing  similar  functions,  and  ito 
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■ntfaoriHd  Agent  in  tbe  United  States.  Where 
the  leciwr  or  penoa  if  ■  limited  porlnenUp. 
the  power  of  attomey,  consent  stipolatlan 
and  agreement  shall  tie  signed  by  a  maiority 
of  the  board  of  directon  of  any  corporate 
general  partner  signing  dw  power  of  attorney, 
consent  stipulation  and  agreement 

2.  The  name  of  jsach  person  who  signed 
Form  P-X  shall  be  typed  or  printed  beneath 
his  signature.  Any  person  who  occupies  more 
than  one  of  the  spetdfied  positions  shall 
indicate  eadi  capadty  fai  which  he  signs 
Form  V-7L  Bach  copy  shall  be  mannaUy 
signed  by  die  persons  specified  in  bistrnction 
1.  Where  any  name  is  signed  pnrtnant  to  a 
boaid  resohtioa  a  certified  copy  of  the 
resolution  shall  be  filed  with  each  copy  of 
this  Form.  If  any  name  is  signed  pursuant  to  a 
power  of  attomey,  a  manually  signed  copy  of 
each  power  of  attorney  shall  be  filed  with 
each  copy  of  tbe  Fonn. 

NOTE:  The  persona  executing  this  power  of 
attorney,  consent  stipulation  and  agreement 
should  appear  before  a  person  authorind  to 
admhiister  admowMgHnents  in  the 
lurisdictioD  in  which  it  la  executed  and 
acknowledge  that  they  executed  it  on  behalf 
of  the  Isaoer  or  person  aa  its  fireo  and 
voloitary  act  llie  acknowledgement  should 
be  in  the  fonn  prescribed  by  tbe  law  of  the 
jurisdiction  in  whkh  it  ia  txecutad.  The  fonn 
of  acknowledgema&t  suggeated  bekw  should 
be  used  only  tf  oanaiatant  with  the 
requirements  of  tha  law  of  such  inrisdiction. 

The  failure  of  any  acknowledgment  to 
meet  applicable  requirements  shall  not  affect 
the  validity  or  effect  of  tha  foregoing  power 
of  attomey.  consent  stipulation  and 
agreement 

Provinca  for  State)  of 

County  of  — ^^^^— ^^-^^-^^^-^— — 

I  (Name)___^  a  (Official  position  of 
person  administering  adcnowledgemont) 

,  hi  and  for  (said  County  In]  die 

Province  (or  State]  aforesaid,  certify  that  the 
foregoing  named  persons  personally 
appeared  before  me  dds  day,  stated  diat  they 
are  the  sano  persons  named  in  this 
Instrument  tlwt  they  serve  in  the  capacity 
stated  in  this  inatrament  diat  they  are 
authorixed  to  execute  this  inatmment  for  the 
Issuer  or  person,  and  that  diey  signed  and 
sealed  this  instrument  for  and  on  behalf  of 
the  Issuer  or  person  as  its  free  and  vohmtary 
act  for  the  uses  and  purpoaes  set  forth. 

Given  under  my  hand  and  seal  this 

day  of 1 19 ASk  (Seal] 

Simature  of  official:  

Omdal  position: ' 


My  Commission  (or  Office)  expires: 
(Date) 


AppUcrtioa  fatWvaif^iHnn  Pms—<  Id  Krfa 
4d-l  Uadsr  tha  Ttaal  tarianlna  Act  of  in* 

U.S.  Securities  and  Exchange  Commission. 
Washington.  DC  20549 

FannT-8 

0MB  APPROVAL 
OMB  Number.  323S.<M0P 
Expires:  Approval  Pending 
Estimated  average  burden  hours  per 
response— 2i) 

(Name  of  applicant) 

Qurisdiction  of  incorporation) 


(Address  and  telephone  number  of 
Applicant's  principal  executive  offices) 

(Name,  address  and  telephone  number  of 
agent  for  service) 

(Exact  name  of  trustee  as  specified  in  its 
charter) 

Qurisdiction  of  incorporation) 

(Address  and  telephone  number  of  principal 
executive  offices) 

(Name,  address  and  telephone  number  of 
agent  for  service] 

General  Instructions 

1.  Rule  as  to  use  of  Form  T-6.  Form  T-S 
shall  be  used  for  applications  for  exemption 
filed  pursuant  to  Rule  4d-l  under  the  Trust 
Indenture  Act  of  1939  (tke  "Act")  [17  CFR 
Z60.4d-1),  except  those  filed  pursuant  to 
subparagraph  (b)  of  Rule  4d-2  [17  CFR 
260.4d-2]. 

Z  General  Rules  and  Regulations.  The 
General  Rules  and  Regtiationa  under  the  Act 
contain  provisions  govetning  applicationa  on 
this  Form.  Attention  is  particularty  directed 
to  Rules  4d-l  throu^  44-0  under  section 
304(d)  of  the  Act  [17  CFR  26a4d-l  through 
2e0.4d-6]. 

3.  Incorporation  by  Reference.  Attention  is 
directed  to  Rules  7a-28  through  7a-32  [17 
CFR  280.78-28  dirongh  |B0.7ft-32].  inclusive, 
regarding  incorporation  by  reference.  In 
addition  to  matters  which  may  be 
incorporated  by  reference  pursuant  to  Rules 
7a-28  [17  CFR  26a7a-2ai  and  7a-29  [17  CFR 
280.7a-29],  the  applicant  may  incorporate  by 
reference,  by  answer  to  any  item  of  the  form, 
any  item  or  items  of  a  registration  statement 
or  appUcation  for  qualification  of  an 
indenture,  filed  with  the  Commission. 

4.  Chai^  of  Agent's  Name  cr  Address.  The 
applicant  ahould  promptly  inform  the 
Commission  in  writing  ef  any  change  to  the 
name  or  address  of  the  applicant's  agent  for 
service. 

Hem  1:  Specify  which  of  Forms  F-7,  P-8,  P- 
9  or  F-10  tlie  applicant  is  ebgible  to  ose. 

Item  2:  State  whether  the  applicant  expects 
to  issue  the  securities  that  are  the  subject  of 
this  application  within  ene  year  from  the  date 
of  the  application,  and  tie  basis  for  such 
expectation. 

Instruction.  If  the  securities  that  are  the 
subject  of  this  application  are  outstanding,  a 
statement  to  that  effect  ahall  be  made. 

Item  3:  Describe  the  securities  that  are  the 
subject  of  the  application  and  identify  the 
indenture  under  which  Issued  or  to  be  issued. 

Instructions 

1.  There  shall  be  given  such  information  as 
win  indicate  the  type  a*d  general  character 
of  the  securities.  "Ihe  applicant  may  provide  a 
non-specific  descriptioii  of  die  secnrities, 
such  as  "unsecured  debentures  or  notes." 

Z.  The  application  m«y  relate  to  different 
types  or  classes  of  securities  issued  or  to  be 
issued  under  difierent  todentures,  but 
appropriate  description  should  be  given,  such 
as:  "unsecured  debentxres  to  be  issoed  under 
an  indenture  between  die  appncant  and 
trustee  x."  and  "mortgage  bonds  to  be  issued 


under  an  indenture  and  dee4  of  trust  between 
the  applicant  and  trustee  y."* 

3.  To  the  extent  known  at  the  time  of 
application,  indicate  the  date  of  maturity  or, 
if  the  issue  matures  serially,  a  brief  indicatioo 
of  the  serial  maturities,  such  aa  "maturing 
serially  from  1990  to  1995;"  f  dw  payment  tA 
principal  or  interest  is  contiiigent  an 
appropriate  indication  of  such  contingency;  a 
brief  indication  of  the  priority  of  issue  and,  if 
convertible  or  callable,  a  statement  to  that 
effect  If  the  securities  are  or  will  be  seemed 
by  the  mortgage  or  pledge  of  imiperty,  to  die 
extent  known,  identify  tte  {MopCTty  and 
indicate  its  general  locationi 

Item  4:  Give  the  maxiinam  aggregate 
principal  amount  of  the  secorities  proposed  to 
be  issued  under  the  indenture  at  indentures 
to  which  reference  is  made  tn  response  to 
Item  3.  Give  the  maximtmi  aggregate 
principal  amount  of  the  securities  that  are  the 
subject  of  the  application. 

Instruction.  If  the  secorities  (hat  are  the 
subject  of  die  application  have  been  or  will 
be  issued  under  more  dian  one  indenture, 
appropriate  details  shall  be  given. 

Item  5:  Indicate  whether  tbis  appplication 
relates  to  securities  issued  or  issuable  under 
an  indenture  under  which  any  other 
securities  are  outstanding,  ff  any  securities 
are  outstanding  under  the  iodentore, 
appropriate  details  shall  be  given  aa  to 
conqiliance  wiUi  Rule  4d-4  (17  CFR  280.4d-41. 

Item  8;  File  the  following  informatioo  as  to 
each  trustee  who  proposes  to  serve  as  trustee 
with  respect  to  the  securitiea  qwdfied  in  the 
application: 

(a)  The  name  of  die  trustee  and  the  addreaa 
of  its  principal  executive  offices. 

(b)  The  form  and  date  of  ergankation. 

(c)  The  name  and  addr^eofiadi 
examining  or  supervisin^athority  to  wfaidh 
it  is  subject  / 

(d)  Whether  it  ir  authorized  to  exerdse 
corporate  trustiiowera. 

(e)  Xhe  amtiunt  of  the  combined  capital  and 
surplus^f  the  trustee  as  of  fie  end  of  its  most 
recent  fisbal^ar. 

Item  7:  Give  a  brief  description  of  the 
nature  and  extent  of  supervision  and 
examination  of  the  trustee  by  regulatory 
authorities  in  the  jurisdiction  in  which  the 
trustee  is  organized  and  dokig  boslness. 

Item  8:  If  the  applicant  does  not  desire  an 
opportunify  for  a  hearing  it  may  include  in 
the  application  the  waiver  and  request 
provided  for  in  Rule  4d-S  [17  CFR  280.4d-61. 

Item  9:  Listing  of  Exhibitsi  List  below  all 
exhibits  filed  as  a  part  of  this  ajqilication. 

Signature  I 

The  applicant L  ■ 

organized  and  existing  nnder  the  laws  of 

,  has  duly  caused  this  apphcatlon 

to  be  signed  on  its  behalf  by  the  nndenigned, 
thereunto  duly  authorized,  all  in  the  Qfy  of 

and  State  (Provhice  or  Territory) 

of ,  on  the  ,         day  of 


(Applicant) 


-.18L 


(Name  and  Title)  By:  ■ 

Instruction  as  to  Signature.  Tbe  name  of 
each  penon  signing  the  applicatkm  shall  be 
typed  or  printed  beneath  the  signature. 
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Exhibits 

Subject  la  wiee  peimlttiug  hwwperatioB  of 
exhibMa  by  idamee.  dw  ioBowi^  exUbitB 
are  to  be  flied  aa  part  of  dM  appfintkm.  Sisdi 
exhibits  skeB  be  appniiitetriy  lettered  or 
numberei  ht  bubs— lent  lefeiwufc  RdribHe 
incorpasetsd  by  lefuismo  asay  be  lafsiied  to 
by  dw  dasigBattoB  gi««i  la  dM  p(«vlo« 
filing.  Whan  dw  axfaibte  are  kwaiponted  by 
reference,  the  referanee  shail  be  iMda  in  dke 
list  of  exhibiU  called  for  ender  Item  a 

1.  A  copy  of  the  artfdea  of  aaaodatkn  of 
the  tnwtae  ia  bow  in  eflsct 

2.  A  copy  of  the  certificate  of  aadwcify  of 
the  trustee  to  oommenoe  beaineaB,  if  not 
contained  in  the  aiUclua  of  aaaocietlaB. 

3.  A  copy  of  the  aethorintiai  of  dw  tiuslee 
to  exerdae  oorponte  trust  powert.  if  sach 
authoriiatkm  is  hot  contained  in  the 
documents  spetified  in  para^aph  (1)  or  (;q 
above. 

4.  A  copy  of  the  existing  bylaws  of  dw 
trustee,  or  iastructioaa  correspsading  Ifaarata. 

5.  A  copy  of  each  tndentaue  to  udiich 
reference  ia  made  in  Hem  3,  if  available  at  the 
time  of  anilication. 

e.  A  copy  of  the  latest  tqwrt  of  oonditien.  if 
any.  of  the  tmatee  published  pursuant  to  law 
or  the  requirements  of  its  supervising  or 
examining  anthorify. 

7.  The  oonaent  of  the  truatee  and  power  of 
attomey  re<pdred  by  Rule  4d-6  [17  CFR 
28a4d-8l. 


System;  Canada 

Hie  Ontario  Securides  Comndssion  (die 
"OSCl  and  the  Conmtesion  des  valenn 
mobilieres  dn  Quebec  (the  "CVMQH 
(collectively,  the  "Commissions'^  are 
publiahing  for  comment  an  ondine  of  a 
mnltijurisdictional  diedosure  system  Ihet 
would  permit  United  States  issuers  thet 
depending  on  the  nature  of  the  offering,  meet 
market  value,  public  fioet  and  U.S.  reporting 
history  tests  to  distribute  secivities  in 
Canada  uataig  disclosnre  documents  prepared 
according  to  dw  requirements  (rfU.S. 
regulatory  authorities.  SinRdtaneonsly  with 
the  publication  of  this  release,  the  Secnrities 
and  Exdiange  Commission  (the  "^C")  is 
publishing  for  comment  a  multijuiiadictional 
disclosure  release  and  proposed  Rulea,  Forma 
and  Schedules  that  would  permit  Canadian 
issuere  that  depending  on  the  offering,  meet 
market  value,  public  float  and  Canadian 
reporting  history  tests  to  register  securities  in 
the  U.S.  using  disclosure  documents  prepared 
according  to  the  requirements  of  Canadian 
regulatory  audiorities.  Canadian  issuere 
meeting  tests  of  market  value  and  public  float 
also  would  be  able  to  use  Canadian 
documents  to  meet  U.S.  periodic  disclosure 
requirements.  In  addition.  Canadian  issuere 
would  be  able  to  use  Canadian  documents  to 
meet  proxy  requirements  for  certain 
sohcitations  and  to  meet  insider  reporting 
requirements. 

The  multijurisdictional  disclosure  system 
further  would  pereut  third  party  and  issuer 
share  exchange  and  cash  take-over  bids/ 
tender  offiers  to  be  made  in  conqibance  with 
the  proviaions  of  applicaUe  take-over  bid 
regulations  in  the  target's  home  jurisdiction 
where  leas  than  20  percent  of  the  class  of 
securities  sulqect  to  the  offer  were  held  of 
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/.  Attnoductkui 
A.  Summary 

Developments  in  the  international 
secnrities  markets  and  an  increase  in  the 
number  of  securities  offerings  made  aavss 
national  boundaries  have  emphasized  the 
problems  caused  to  issuere  by  cosqiliance 
with  the  securities  laws  of  multiple 
Jurisdictions.  Attempting  to  comply  with  the 
disclosure  provisions  of  securities  re^ilatora 
in  multiple  countries  adds  expense  and 
additional  time.  The  additional  time  may 
substantially  incieaae  coat  since  conditions 
advantageoua  to  dw  ieaoer  may  prevail  in  dw 
capital  markets  only  for  a  Umited  period. 
Rather  than  comply  with  the  requirements  of 
regolatora  in  alera  than  one  country,  issuere 
may  cbooae  to  exdude  certain  jurisdictions 
from  their  offerings,  thus  excluding  investon 
hi  that  jurisdiction  from  investment 
opportunities. 

In  198S,  dw  Securities  and  Exchai^ 
Commission  ("SEC')  issued  Securities  Act 
Release  Na  8688  "Facilitation  tA 
Multinational  Securities  Offerings" 
requesting  comments  on  two  altsmetive 
methods  of  dealing  with  multijuriadictional 
offerings:  "the  common  prospectus  approach" 
and  the  "reciprocal  prospectas  approach". 

A  majorify  of  conrawnten  favowed  the 
reciprocal  approadL  The  OSC  and  tiw 
CVMQ  in  couaulUtion  widi  dw  odwr 
securities  regulatory  authorities  in  Canada 
commenced  discussions  with  the  SEC  m  1987 
with  a  view  toward  establishing  a  system  of 
multijurisdictional  disclosure  based  on  the 
reciprocal  afqiroach.  The  system  as  proposed 
is  a  hybrid  between  the  reciprocal  approach 
and  the  common  ;»ospectus  approach. 

The  system  would  permit  single- 
jurisdiction  regulation  of  certain  multiple- 
juriadictioa  securities  offerings  and 
continuous  reporting  obligations  so  that  such 
offen  may  be  made  more  efficiently  and  at 
less  expense.  The  discloeure  document  for  an 
offering  would  be  prepared  in  accordance 
with  the  requirements  of  the  issuer's  home 
jurisdiction.  The  regulatory  authorities  of  the 
home  jnrisdictimi  would  be  solely  responsible 
for  establishing  the  disclosure  standards  for 
both  offering  documents  and  continuous 
reporting.  Regulatory  review  of  the  offering 
disclosure  document  would  be  that 
customary  in  that  issuer's  home  jurisdiction 
and  the  document  generally  would  be  given  a 
no-review  status  in  tbe  other  jurisdiction  (the 
"receiving  jurisdiction")  in  which  the 
securities  are  being  distributed.  Tbe  system 
would  also  facilitate  crossjnrisdictional  debt 
and  eqnify  offerings  in  which  the  disclosure 


docuBHnt  far  an  oOsring  wotU  be  prepared 
la  aecesdanee  wMi  the  raq^rameiita  of  the 
issuer's  home  jurisdiction  and  filsd  seiefy  in 
dw  receiving  twisdictioB.  leeuen  would 
continue  to  be  subject  in  each  jurisdiction 
where  the  offer  was  made  to  provisions 
imposing  dvfl  or  criminal  liabOify  for  any 
material  misiepiesentation  or  »™i-f''ffn  in  tbe 
disclosure  document  or  fiwul  or  manipulatian 
in  connection  %vith  the  offiering  and  would  be 
subject  to  the  authority  of  each  securities 
commission  to  halt  the  offering  in  the  piblic 
interest  and  for  the  protection  of  inveatflcs. 

The  multijurisdictional  system  lepntsenta 
an  initial  step  towards  recognition  of  hcese 
jurisdiction  disclosure  requirements  by  the 
receiving  jurisdiction  and  weuM  cover  debt 
and  equity  offierings  by  "substantial"  issiiiis 
and  a  largar  class  of  rights  and  exchwige 
offerings,  where  less  than  20  percent  of  the 
class  of  securities  involved  are  held  of  record 
by  residents  of  the  receiving  jurisdiction. 

The  multijurisdictional  system  also  extends 
to  regolatinis  a^iiicabie  to  diird-perty  and 
issuer  exdienge  and  cash  tender  offen  mede 
for  the  secnrities  of  U.S.  issnen  in 
comi^ance  with  U.S.  tender  offer  regidations. 
where  less  dtan  20  percent  of  die  shares 
involved  are  held  of  record  by  Canadian 
.residents  and  to  exchange  and  cash  take-over 
bids  and  issuer  bids  made  for  die  securities 
of  Canadian  issuere  in  compKance  with 
Canadian  take-over  bid  and  issuer  bid  rules, 
where  less  than  20  percent  of  the  shares 
involved  are  held  of  record  l^  U.S.  residents. 

OSC  Policy  Statement  7.1  Application  of 
Requirements  of  the  Securities  Act  to  Certain 
Reporting  Issuers  and  the  CVMQ  permit 
issuen  other  than  those  incorporated, 
organized  or  continued  under  the  laws  of 
Canada  or  a  province  or  territory  of  Canada, 
which  are  subject  to  the  reporting  obligations 
of  die  SEC  under  the  Securities  Exchange  Act 
of  1934  (die  "Exchange  Act"),  to  file  with  the 
OSC  and  CVMQ  tha  continuous  disclosure 
materials  filed  with  the  SEC  in  lieu  of 
materials  required  by  the  Securities  Act 
(Ontario)  (tbe  "Ontario  Act")  and  the 
Securities  Act  (Quebec)  (dw  "Quebec  Act "). 
The  multijorisdicUonal  system  would  permit 
use  of  Canadian  periodic  reporting  to  meet 
the  reporting  requironenls  ^  the  Fvrkangt 
Act  where  (a)  such  requirements  arose  s<^Iy 
by  reason  of  offerings  registered  on  the 
multijurisdictional  forms,  or  (b)  the  issuer  of 
die  securities  met  tests  of  mariiet  value  and 
reporting  history.  This  would  include  Annual 
Ii^oimatioB  Forms,  Annual  Reports. 
Management  I)iscuaaion  and  Analysis, 
annual  aatd  interim  financial  statements, 
material  change  reports,  insider  reporting  and 
proxy  materials  for  routine  annual  meeting 
matters. 

At  approximately  die  same  time  as  diis 
proposal  is  published  for  comment  the  SEC  is 
issuing  a  release  setting  forth  changes  that 
would  permit  the  implementation  of  a 
multijurisdictional  disclosnre  system  to 
enable  issuers  to  make  public  offerings  and 
take-over  bids  in  the  receiving  jurisdiction 
using  disclosure  documents  prepared 
according  to  home  jurisdiction  requirements. 

Tbe  maMiurisdictional  system  would  not 
be  available  with  respect  to  distributions  of 
securities  or  continuous  reporting  by  mutual 
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Canadian  companiea  an  frequent  iaauera 
in  the  U.S.  capital  markets.  In  1967  and  1988, 
Canadian  iasnen  made  a  total  of  124  public 
offerings  in  the  United  States  for  an 
approximate  total  of  $ia064.287.000  of  which 
18,096,023,000  was  equity.  Canadian 
companies  also  have  made  use  of  the  U.S. 
shelf  registration  system.  Over  $1,761,622,000 
of  debt  securities  have  been  registered  by 
Cam^^ian  issuers  for  sale  under  SEC  Rule  415 
in  the  last  three  years.  As  of  June  30, 1089, 
there  were  21  Canadian  equities  listed  on  the 
New  York  Stock  Exchange,  38  on  the 
American  Stock  Exchange  and  146  on  the 
National  Association  of  Securities  Dealers' 
Automated  Quotation  system  ("NASDAQ"). 

C  Mutual  Recognition  and  Harmonization 

Efficiency  of  the  capital-raising  process 
would  be  enhanced  greatly  by  permitting  an 
Issuer  to  prepare  one  disclosure  document  for 
use  in  each  Jurisdiction  in  which  it  chooses  to 
sell  securities.  There  are  two  primary 
approaches  to  achieve  this  goal: 
harmonlxation  of  disclosure  standards  and 
mutual  recognition  of  disclosure  standards 
establii^ed  in  other  |urisdictions. 

Under  a  harmonization  approach, 
participating  fuiisdictions  would  agree  upon 
a  set  of  disclosure  requirements  that  would 
be  the  same  in  each  jurisdictioa  with  the 
result  that  a  disclosure  document  prepared 
pursuant  to  the  requirements  of  one 
participating  jurisdiction  would  comply 
automatically  wifit  die  requirements  of  all 
other  participating  jurisdictions.  In  addition 
to  reducing  costs,  a  prime  benefit  of  such  a 
system  would  be  to  provide  conqwrabllity  of 
Inftmnation  from  issuer  to  issuer  and  country 
to  country. 

Mutual  recognition,  on  the  other  hand, 
would  enable  an  issuer  to  prepare  a 
disclosure  document  according  to  the 
requirements  of  its  home  jurisdiction,  and  to 
have  that  document  accepted  for  securities 
offerings  in  every  other  participating 
jurisdiction.  Mutual  recognition  does  not 
necessarily  ensure  comparability  from  issuer 
to  issuer  and  country  to  country. 

As  proposed,  the  multijurisdictional 
disclosure  system  is  a  hybrid  of  the  two 
approaches.  While  it  is  based  on  the  concept 
of  mutual  recognition,  the  participants  will  be 
those  jurisdictions  whose  disclosure  systems, 
while  different  in  detail,  in  substance  provide 
Investors  ivith  information  to  make  an 
informed  investment  decision  and  financial 
statements  of  relevance  and  reliability.  The 
existence  of  a  well-developed,  sophisticated 
and  reliable  system  for  administering  these 
requirements  is  also  critical,  as  the 
Commission  will  rely  primarily  on  foreign 
disclosure  requirements,  application  of 
disclosure  standards  and  day-to-day 
enforcement  of  those  standards. 

//.  The  Proposed  System 
A.  Overview  and  Purpose 

In  proposing  adoption  of  the  system,  the 
CommiMions  are  taking  a  first  step  rather 
than  providing  for  multijurisdictional 


registration  and  disclosure  in  all  cases. 
iJmiHng  the  first  phaae  of  the  system  to  a 
relatively  limited  number  of  transactions  and 
issuers  will  enable  tha  regulators  to  monitor 
use  of  the  system  and  to  address  potential 
problems.  At  a  later  date,  a  wider  variety  of 
transactions,  a  greater  number  of  issuers  and 
other  jurisdictions  may  be  added. 

The  system  as  presently  proposed  would 
extend  to  debt  and  equity  offerings  by 
"substantial"  issuers,  and  to  specified  rights 
and  exchange  offers.  All  issuers  making  such 
offers  in  Ontario  or  Quebec  pursuant  to  the 
system  would  be  required  to  have  three-year 
reporting  histories  with  the  SEC  and  to  be  in 
compliance  with  the  reporting  requirements 
of  the  SEC  at  the  time  of  filing.  Issuers  would 
also  be  required,  except  in  the  case  of  rights 
offerings,  to  meet  tests  of  minimum  market 
value  or  public  float  The  system  also  would 
permit  compliance  with  the  Exchange  Act  to 
suffice  for  compliance  writh  the  Ontario  Act 
and  Quebec  Act  in  the  case  of  takeover  bids 
and  issuer  bids  made  to  Ontario  residents  for 
the  securities  of  U.S.  issuers,  a  limited 
percentage  of  which  are  held  by  Canadian 
residents. 

The  purpose  of  the  "substantial" 
designation  is  to  sin^e  out  issuers  whose  size 
is  such  to  suggest  that  the  market  operates 
efficiently  in  respect  of  their  securities.  Such 
Issuers  generally  have  a  wide  market 
following  and  the  marketplace  is  in  a  position 
to  set  a  price  on  their  securities  based  on  all 
available  information.  The  Commissions 
have  distinguished  between  investment  grade 
debt  and  preferred  shares,  and  other 
securities  in  determiaing  the  availability  of 
total  reliance  on  U.S.  disclosure.  A 
"substantial"  issuer  is  defined  as  one  that 
has  a  maricet  value  of  at  least  U.S.  $150 
million  in  the  context  of  investment  grade 
debt  and  preferred  shares,  and  U.S.  $300 
million  in  the  case  of  other  securities. 

The  Commissions  are  proposing  to  rely 
completely  on  U.S.  disclosures  in  the  case  of 
investment  grade  deht  and  preferred  shares. 
Investment  grade  debt  and  preferred  shares 
would  be  d^ned  as  In  Paragraph  C.l  and  the 
schedule  to  O.S.C.  Policy  Statement  5.6  and 
under  Quebec  rules  with  the  exception  that 
convertible  debt  or  oonvertible  preferred 
shares  that  are  non-«onvertible  for  at  least 
one  year  from  the  date  of  issue  would  be 
included  wittiin  debt  or  preferred  shares. 
Major  factors  affecting  the  trading  price  of 
such  securities  would  be  the  yield  on  such 
securities  and  the  rating  that  they  carry. 
Financial  information  pertaining  to  liquidity 
and  capital  resourcee  is  most  relevant  to  this 
investment  decision  and  both  U.S.  and 
Canadian  GAAP  usually  provide  an  adequate 
basis  for  an  assessment  of  this  information 
%vith  respect  to  the  ability  to  repay  principal 
and  interest  when  dae. 

In  the  case  of  offerings  by  substantial 
issuers  of  securities  other  than  investment 
grade  debt  and  preferred  shares,  the 
Commissions  propose  to  continue  to  require 
financial  statement  reconciliation,  based  on 
the  premise  that  comparability  of  financial 
information,  particularly  net  income  and 
shareholders'  equity,  as  a  whole  and  on  a  per 
share  Irasis,  is  of  greater  importance  to 
investment  decisions  in  these  securities. 
The  Commissions  specifically  request 
comment  as  to  whether  the  differences  in 


accoimting  principles  are  sufficient  to 
warrant  reconciliation  requirements,  or 
whether  Canadian  investors  would  be  in  an 
adequate  position  to  make  on  Informed 
decision  on  the  basis  of  iaformation 
contained  In  U.S.  financial  statements.  The 
Commissions  also  request  comment  as  to 
whether  domestic  issuers  would  be  unduly 
disadvantaged  by  permitting  U.S.  issuers  to 
distribute  equity  in  Ontario  and  Quebec 
without  reconcUiation. 

The  multijurisdictional  registration  process 
also  would  be  extended  to  certain  rights 
offers  and  securities  exchange  take-over  bids 
("exchange  offers"),  primarily  because  of 
concerns  for  domestic  investors'  interests. 
Rights  and  exchange  offers  made  in  Ontario 
or  Quebec  must  be  filed  with  the  respective 
Commission.  Foreign  issuers  making  an 
exchange  offer  may  not  extend  the  offer  to 
Canadian  holders  because  they  are  unwilling 
to  bear  the  costs  and  other  bunlens  of 
complying  with  Canadiaa  take-over  laws. 
Investors  are  relegated  either  to  selling  into 
the  market  at  less  than  the  full  tender  offer 
consideration  and  incurring  transaction  costs 
not  imposed  in  the  tender  offer,  or  remaining 
minority  shareholders,  subject  to  the  risk  of 
being  cashed  out  in  a  subsequent  merger  or 
arrangement. 

It  therefore  would  appear  to  be  in  the 
interests  of  domestic  investors  to  facilitate 
the  qualification  of  such  offerings  to 
encourage  U.S.  issuers  to  extend  such  offers 
to  domestic  shareholders.  Additionally, 
imposing  a  duplicative  cost  on  issuers  would 
seem  paurticularly  inappropriate  where  the 
effect  on  Canada  is  incidental  to  a 
transaction.  Where  less  Cian  20%  of  the  class 
of  securities  to  which  the  rights  or  exchange 
offer  related  are  held  of  Mcord  by  Canadian 
residents,  offers  could  be  made  in  Ontario  or 
Quebec  pursuant  to  the  aystem.  The 
percentajge  of  record  holders  would  be 
determined  as  of  the  end  of  the  issuer's  last 
quarter  or,  if  such  quartet  ended  within  60 
days  prior  to  the  date  of  filing,  as  of  the  end 
of  the  preceding  quarter. 

Rights  offerings  to  Ontario  and  Quebec 
investors  that  already  own  the  securities  of 
the  issuer  are  particularly  appropriate  for 
multijurisdictional  registration.  Investors 
reasonably  could  be  expected  to  proceed  to 
make  a  further  investment  based  on  the  same 
type  of  information  that  they  relied  upon 
when  they  bought  the  securities  in  the 
secondary  market  Consistent  with  this 
theory,  multijtirisdictional  registration  for 
rights  offerings  could  be  made  available  to  a 
larger  class  of  issuers  than  those  designated 
"substantial".  Comment  is  requested  as  to 
whether  rights  offers  should  be  permitted  to 
be  made  pursuant  to  the  system  in  the  event 
that  more  than  20  percent  of  die  subject 
securities  were  held  of  record  by  Canadian 
residents.  For  example,  should  die  limit  be  30. 
40  or  50  percent  or  should  there  be  no  limit  at 
all? 

In  the  case  of  exchange  offers,  it  similarly 
seems  appropriate  to  facilitate  distribution  of 
securities  in  Ontario  and  Quebec  so  that 
domestic  investors  are  n^t  denied  rights  of 
value  that  are  offered  to  all  other  holders  of 
the  same  class  of  securities.  On  the  other 
hand,  in  non-issuer  exchange  offers,  unlike 
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ri^rts  offerings,  the  investor  has  not  already 
made  an  investment  decision  with  respect  to 
the  bidder  whose  securities  are  behig  ofllned 
in  the  exiAonge.  Due  to  this  difference,  the 
multijurisdictional  registration  system  is 
proposed  t»extend  to  exchange  offers  witii 
higher  eligibihty  standards  than  those 
applicaMo  to  rights  ofEsrings.  As  with  rights 
offerings,  muItijurisdictiaQal  registration 
would  be  available  where  the  Deceiving 
country's  investors  do  not  own  more  than 
20%  of  the  outstanding  shares  of  the  targeted 
class.  U.S.  partkipants  making  exchange 
offers  ("bidders")  would  be  required  to  have 
a  public  float  of  (U&)  $75  miUion  and  have  a 
three-year  reporting  history  with  the  SEC. 

In  the  case  of  exdiange  offers,  a  decision  to 
extend  offers  to  Ontario  and  Quebec 
investors  depends  not  only  on  the  sf^Ucation 
of  Ontario  and  Quebec  disclosure 
requirements  but  also  Ontario  and  Quebec 
take-over  bid  regulation.  U.S.  issuers 
conducting  tender  offers  for  the  shares  of  U.S. 
target  companies  may  be  deterred  from 
extending  both  exchange  and  cash  offers  to 
target  shareholders  residing  in  Ontario  and 
Quebec  by  costs  attendant  to  compUance 
with  Ontario's  and  Quebec's  applicable  take- 
over bid  rules  and  thus  exclude  Ontario, 
Quebec  and  other  Canadian  investors  from 
their  tender  offers. 

Rather  than  protecting  Ontario  and  Quebec 
investors,  the  application  of  Ontario  and 
Quebec  take-over  bid  rules  to  i»edominantly 
U.S.  tender  offers  thus  can  operate  to  deny 
these  investors  the  opportunity  to  participate 
in  such  transactions. 

The  proposed  system  would  work  as 
follows:  when  (1)  Ontario  and/or  Quebec 
constitutes  the  primary  jurisdiction  for  a  bid; 
and  (2)  less  than  20X  of  the  securities  of  the 
target  corporation  are  held  of  record  by  U.S. 
residents,  then,  pursuant  to  proposed 
requirements  of  the  SEC  under  the  system, 
the  bid  must  be  extended  to  all  U.S. 
shareholders  on  the  same  terms  as  made  to 
Ontario  aadfot  Quebec  shareholders.  The  bid 
must  be  made  in  compliance  with  Ontario 
and/or  Quebec  law. 

Similarly,  when  (1)  the  U.S.  constitutes  the 
primary  jurisdiction  for  the  tender  offer,  and 
(2)  less  than  20X  of  the  securities  of  the  target 
corporation  are  held  of  record  by  Canadian 
residents,  then,  pursuant  to  proposed 
requirements  of  the  Commissions  under  the 
system,  the  U.S.  tender  offer  must  be 
extended  to  Ontario  and/or  Quebec 
shareholders  on  the  same  terms  as  made  to 
U.S.  shareholders.  The  tender  offer  must  be 
made  in  conformity  with  the  Exchange  Act 

The  multi-jurisdictional  system  should 
reduce  disincentives  to  die  inclusion  of 
Canadian  shareholders  in  predominantly  U.S. 
cosh  or  exchange  offers  where  less  than  20 
percent  of  the  subject  class  was  held  of 
record  by  Canadian  residents.  More 
importantly,  because  the  substantive 
protection  and  disclosare  obligetions 
established  by  the  U.S.  tender  offer 
regulations  are  generally  comparable  in  most 
respects  to  those  prescribed  by  the  Ontario 
Act  and  the  Quebec  Act  the  regulation  made 
thereunder  and  the  Commissions'  policy 
statements,  holders  of  shares  in  U.S. 
companies  residing  in  Ontario  or  Quebec  will 
not  be  andoly  disadvantaged  by  comparison 


with  Ontario  or  Quebec  shareholders  in 
domestic  companies.  To  miitimize  sny 
potential  regulatory  inequality,  the 
nationality  of  a  bidder  in  a  cash  tender  offer 
would  not  determioe  availability  of  die 
system.  Thus,  Canadian  and  U.S.  faMders  for 
a  U.S.  target  would  be  governed  by  the  same 
tender  offer  regulation. 

B.  The  Mechanics  of  the  Multijurisdictional 
Disclosure  System 

The  aim  of  the  multijurisdictionai 
diaclosorc  system  is  to  enable  an  issuer  to 
prepare  a  disclosure  document  according  to 
the  requirements  of  its  home  juriadictian,  and 
to  use  that  document  for  a  securities  offering 
in  the  receiving  jtirisdiction,  either  in 
conjunction  with  an  offering  in  the  home 
jurisdiction  or  solely  as  an  offering  in  the 
receiving  jurisdictioa 

In  the  case  of  securities  offerings  made 
pursuant  to  the  system  in  Canada  by  U.S. 
issuers,  U.S.  regulatory  authorities  would  be 
responsiUc  for  establishing  and  applying 
disclosure  standards.  For  (brings  made  by 
U.S.  issuers  both  in  the  U.S.  and  Canada, 
regulatory  review  of  the  disclosure  document 
would  be  that  customary  in  the  U.S.  Thus, 
except  in  the  uiutsual  case  where  the 
Commission  staff  had  reason  to  believe  there 
was  a  problem  with  the  filing  or  the  offering, 
the  documents  generally  would  be  given  a 
"no  review"  status  in  Ctatario  and  Quebec. 
Unless  the  principal  jurisdiction  spwified  by 
the  issuer  pursuant  to  National  Policy 
Statement  No.  1  had  received  notification 
from  another  jurisdiction  in  Canada  in  which 
the  securities  were  being  distrtt>uted  diat  it 
was  not  prepared  to  issue  a  receipt  the 
principal  jurisdiction  would  issue  the  receipt 
for  the  fixiiBl  prospectus  upon  notification  that 
the  registration  statement  had  been  declared 
effective  by  die  SEC.  Although  U.S.  issuers 
offering  securities  pursuant  to  the  system 
would  not  be  required  to  comply  «nth 
Ontario  and  Quebec  disclosure  requirements, 
they  nonetheless  would  be  liable  under 
Ontario  and  Quebec  civil  liability  provisions 
for  any  misrepresentation  in  the  disclosure 
document  They  would  have  to  comply  nvith 
requirements  concerning  the  language  of 
disclosure  documents  if  the  offering  is  made 
in  Quebec.  They  would  also  be  subject  to  the 
authority  of  the  Commissions  to  stop  the 
offering  in  the  public  interest  and  for  the 
protection  of  investors. 

The  system  would  distinguish  between  the 
disclosure  document  required  to  be  given  to 
each  investor  and  the  documents  to  be  filed 
with  the  Commissions.  Participating  U.S. 
issuers  would  be  required  to  provide  Ontario 
and  Quebec  investors  with  the  same 
information  as  investors  in  the  home 
jurisdiction  receive.  Information  incorporated 
by  reference  in  the  prospectus  would  not  be 
required  to  be  distributed  to  investors,  but 
would  be  deemed  part  of  the  prospectus. 
Investors  would  be  able  to  obtain  such 
information  from  the  Commissions  or,  upon 
request  from  the  issuer. 

"The  document  delivered  to  investors, 
together  with  all  the  information  incorporated 
into  that  document  by  reference  or  filed  with 
the  appropriate  U.S.  regulatory  authority  or 
authorities  at  the  same  time  the  cfisdosure 
document  is  filed  would  be  required  to  be 
filed  with  the  Commissions,  fai  addition. 


documents  filed  and  subsequently 
incorporated  by  reference  into  the  prospectus 
must  also  be  filed  with  the  Commissions 
contemporaneously  with  the  f3ing  %nth  the 
SEC.  Thus,  the  prospectus  would  be  subject 
to  section  70  and  section  126  liability  under 
the  Ontario  Act  and  oU  other  provisions  of 
the  securities  laws  applicable  to  a  prospectus 
filed  under  the  Outario  and  Quebec  Acts. 
Moreover,  the  prospectus  would  be  in  the 
public  files,  available  for  public  review. 

The  issuer  would  be  required  to  add  to  the 
prospectus  legends  warning  investors  that  the 
investment  may  have  tax  consequences  in 
the  issuer's  jurisdiction,  that  taivestors  may 
have  to  pursue  remedies  for  any  securities 
law  violation  against  persons  and  assets 
located  in  the  issuer's  jurisdiction,  and  that 
any  financial  statements  are  prepared  in 
accordance  with  U.S.  accounting  standards. 
The  issuer  would  also  be  required  to  odd  a 
description  of  purchasers'  statutory  rights  of 
rescission  end  damages  and  issuer's  and 
underwriters'  certificates  prepared  in 
accordance  with  Ontario  and  Quebec 
requirements. 

"The  prospectus  would  be  accompanied  by 
a  consent  to  service  of  process  and 
appointment  of  an  Ontario  and  a  Quebec 
person  as  agent  for  process. 

Where  debt  securities  are  to  be  distributed 
by  a  U.S.  issuer,  issuers  would  be  required  to 
comply  with  the  trust  indenture  provisions  of 
the  Business  Corporations  Act  1962 
("XJBCA").  The  Commission  intends  to  issue 
a  blanket  ruhng  pursuant  to  ss.  40(4)  of  the 
OBCA  to  permit  U.S.  issuers  of  debt  pursuant 
to  the  system  to  use  solely  a  U.S.  trustee. 

Prospectuses  on  the  proposed  forms  must 
be  filed  with  the  Commissions  on  the  same 
day  as  the  filing  of  the  registi-at  on  statement 
*vith  the  SEC.  Any  post-effective  amendment 
similarly  must  be  filed  on  the  same  day  with 
the  Commissions  as  an  amendment 

A  prospectus  prepared  in  connection  with 
a  contemporaneous  offering  in  the  issuer's 
home  jurisdiction  and  the  recei\'ing 
jurisdiction  would  be  issued  a  final  receipt  on 
the  date  the  securities  legally  could  be  sok)  in 
the  home  jurisdiction.  A  prospectus  filed  in 
connection  with  an  investment  grade  debt 
preferred  share  or  equity  (Bering  solely  in 
the  receiving  jurisdiction  would  be  issoed  a 
final  receipt  in  Canada  or  declared  effective 
in  the  U.Si  seven  days  after  the  date  of  filing 
of  the  prospectus  in  the  receiving  jurisdiction. 
A  Canadian  iasoa  making  an  offering  solely 
in  the  U.S.  would  file  the  regiatration 
statement  filed  witii  die  SEC 
contemporaneously  with  the  Commissions 
pursuant  to  the  issuer's  continuous  disckisure 
obligations.  The  Commissions  spedficslly 
request  comment  as  to  whether  the 
procedures  outlined  are  likely  to  result  m 
Canadian  issuers  that  would  otherwise  have 
offered  securities  in  Canada  choosing  to  offer 
only  in  the  United  States.  Registrants  making 
a  delayed  or  contimioas  debt  or  equity 
offering  in  the  U.S.  pursuant  to  SEC  Rule  415 
(the  shelf  registration  system)  would  be  able 
to  make  a  contemporaneous  offering  in 
Canada  pursuant  to  die  mnhijurisdictional 
system. 

Whenever  a  U.S.  issuer  is  subject  to  a 
requirement  pursuant  to  Mem  512(a)  of 
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Regulation  S^  to  file  a  post-effective 
amendment,  the  amendment  would  be  filed 
under  aubsection  56(1)  of  the  Ontario  Act  and 
section  25  of  the  Quebec  Act  The 
amendment  would  become  effective 
simiytaneously  in  the  U.S.,  Ontario  and 
Quebec.  A  post-effective  amendment  or 
supplement  describing  the  attributes  of 
specific  securities  to  be  taken  from  the 
"shelf'  and  distributed  would  not  constitute 
an  amendment  "for  the  purpose  of 
distributing  securities  in  addition  to  the 
securities  previously  disclosed  in  the 
prospectus"  for  the  purposes  of  subsection 
56(2)  of  the  (^tario  Act  and  pursuant  to 
sections  62.6  and  62.9  of  the  Regulations 
under  the  Quebec  Act. 

The  requirement  that  an  amendment  to  the 
prospectus  be  filed  does  not  apply  to  a  Form 
S-3  where  the  required  updating  is  included 
in  periodic  reports  that  are  incorporated  by 
reference  into  die  shelf  prospectus. 

A  prospectus  supplement  or  "sticker" 
reflecting  material  changes,  not  comprising 
fundamental  changes  under  Item  S12(a)  of 
Regulation  S-K.  such  as  dianges  in  interest 
rates,  redemption  prices  or  maturities  where 
a  shelf  prospectus  relates  to  a  series  of  debt 
offerings  or  the  selection  of  the  final  method 
of  distribution  or  of  any  one  or  more  of  the 
underwriters  named  would  be  filed  with  the 
Commissions  on  the  same  day  as  filed  with 
the  SEC 

All  shelf  prospectuses  filed  pursuant  to  the 
multiiurisdictional  system  must  be 
accompanied  by  an  undertaking  of  the  issuer 
to  the  Commissions  to  file  with  the 
Commissions  an  amendment  or  supplement 
whenever  required  by  the  rules  of  the  SEC.  In 
adcUtion.  when  a  shelf  prospectus  contains  no 
set  plan  of  distribution  or  generally  states 
that  securities  may  be  sold  pursuant  to  one  of 
several  distribution  methods  and  does  not 
include  an  underwriters'  certificate,  an 
amendment  to  the  prospectus  must  be  filed, 
disclosing  the  material  aspects  of  the  plan  of 
distribution  including  a  certificate  of  the 
under%vriter8,  prior  to  the  distribution  of 
securities  under  the  prospectus. 

C  Application  of  the  System  to  Specific 
Transactions  by  Canadian  Issuers 

The  foUovving  is  a  detailed  discussion  of 
how  Canadian  issuers  could  offer  securities 
or  any  offerors  could  make  a  cash  tender 
offer  in  the  United  States  under  the 
multiiurisdictional  disclosure  system.  These 
procedures  are  equivalent  to  those  proposed 
by  the  OSC  and  the  CVMQ  for  use  by  U.S. 
issuers  in  Canada. 

1.  Offerings  by  StibsUmtia]  Issuers — (a) 
Offerings  of  Investment  Grade  Debt  and 
Preferred  Slock  (SEC  Form  P-9). 
Multiiurisdictional  registration  would  be 
permitted  for  offerings  by  substantial  issuers 
of  non-convertible  debt  securities  or  non- 
convertible  preferred  stock  that  are 
investment  grade,  as  defined  in  the  United 
States.  Securities  that  are  not  convertible  for 
one  year  from  the  date  of  effectiveness  of  the 
registration  statement  would  be  treated  as 
non-convertible.  Comment  is  requested  as  to 
the  treatment  of  convertible  securities. 
Should  the  period  of  non-convertibility  be 
longer  (e.g.  two  or  three  years)? 

Offerings  of  such  investment  grade 
securities  would  be  registered  %vith  the  SBC 


on  proposed  Form  F-9.  Form  F-0  would  be  a 
cover  page  setting  out  registration  details, 
including  certain  prospectus  legends  and 
wraparound  the  Canadian  prospectus.  To  be 
eligible  to  use  that  fom.  an  issuer  would  be 
required  to  be  incorporated  anywhere  in 
Canada,  with  a  total  market  value  for  its 
securities  of  (CDN.)  $1fiO  million  and  a  public 
iloat  of  (CDN.)  $75  million.  "Public  float"  is 
the  monetary  value  of  all  outstanding  equity 
securities  owned  by  non-affiliates,  and  would 
be  determined  according  to  Canadian 
practice.  Non-voting  common  stock  would  be 
included  in  the  calculation  of  public  float. 
The  (CDN.)  $180  million  requirement  parallels 
one  of  the  eligibility  standards  for  use  of 
Form  S-3,  which  permits  use  of  a  short-form 
prospectus  in  the  United  States  by  U.S. 
issuers.  The  public  float  requirement  is 
derived  from  the  Canadian  test  for  eligibility 
for  the  prompt  offering  qualification  system 
and  is  based  on  the  Canadian  definition  of 
affiliates  in  determiniag  the  amount  of 
securities  pubhcly  held.  These  requirements 
are  expressed  in  terms  of  Canadian  rather 
than  U.S.  currency  so  that  fluctuations  in 
exchange  rates  would  not  affect  an  issuer's 
eligibility  to  use  the  Fprm.  The  date  as  of 
which  the  issuer  must  meet  the  market  value 
and  float  tests  would  be  a  date  within  the  30 
day  period  prior  to  tht  filing  of  the 
registration  statement  Form  F-0  would  not 
require  reconciliation  of  financial  statements 
from  Canadian  GAAP  to  U.S.  GAAP. 
Comment  is  requested  as  to  whether  the 
requirements  set  forth  provide  adequate 
Indication  of  an  issuer's  market  following. 
Should  the  market  vahie  and  public  float 
tests  be  set  at  different  levels,  and  if  so, 
should  they  be  higher  (for  example,  market 
value  of  (CDN.)  $300  or  $500  milUon,  or  float 
of  (CDN.)  $100  or  $300  million]  or  lower  (for 
example,  market  value  of  (CDN.)  $100  or  $75 
million  or  float  of  (CON.)  $50  or  $25  millionT 

(b)  Other  Offerings  (SEC  Form  F-10). 
Offerings  by  substantial  issuers  of  securities 
other  than  investment  grade  debt  or  preferred 
stodc  would  be  registered  on  proposed  Form 
F-10.  In  this  context  ^substantial  issuers" 
would  be  those  with  a  market  value  of  (CDN.) 
$360  million  (to  appropdmate  the  SEC's 
requirement  that  equity  issuers  eligible  to  use 
the  Form  F-3  short  form  prospectus  have  a 
market  value  of  securities  of  (U.S.)  $300 
million),  and  a  public  float  of  (CDN.)  $75 
million.  Eligibility  would  be  determined  as  of 
a  date  within  the  30  day  period  prior  to  the 
filing  of  the  registration  statement  As  with 
Form  F-O,  conmient  is  requested  as  to  the 
appropriateness  of  the  tests  for  eligibility  for 
Form  F-10. 

Form  F-10  would  require  reconciliation  of 
financial  statements  to  U.S.  GAAP.  The 
reconciliation  required  would  be  that 
specified  in  Item  18  of  SEC  Form  20-F.  Item  18 
requires  the  full  disclosure  of  all  information 
required  by  Regulation  S-X  and  U.S.  GAAP, 
including  segment  inbrmation  and 
supplemental  oil  and  gas  data.  Comment  is 
solicited  as  to  whether,  if  reconciliation  is  to 
be  required.  Item  17  leconciliation  should 
suffice.  Should  reconciliation  of  shareholders' 
equity  and  net  income,  as  a  whole  and  on  a 
per  share  basis,  suffice? 

Items  17  and  18  of  Form  20-^  each  permit 
the  use  of  financial  statements  which  are  in 


accordance  with  accounting  principles  other 
than  those  of  the  United  States  if  the  items 
include  a  discussion  of  the  material 
variations  from  United  States  accounting 
principles  and  Regulation  S-X  and  if  a 
quantified  reconcihation  it  made  as  to 
material  variations  in  net  income  as 
presented  and  net  income  under  United 
States  accoimting  principles  and  as  to 
balance  sheet  line  items  and  earnings  per 
share.  Item  18  calls  for  a  greater  amount  of 
detail  than  does  Item  17  at  Item  18  asks  for 
all  other  information  requfred  by  the 
generally  accepted  accounting  principles  of 
the  United  States  while  Item  17  contains  no 
such  provision.  Item  17  disclosure  may  be 
used  for  annual  reports  and  registration 
under  the  Exchange  Act  while  Item  18 
disclosure  generally  is  required  in  Forms  F-1, 
F-2  and  F-3  in  connection  with  the  public 
offering  of  securities  in  tht  United  States. 

In  the  United  States,  registration 
statements  are  subject  to  certain  industry 
specific  requirements  relating  to  an  issuer's 
business  and  operations.  Foreign  issuers 
generally  are  held  to  the  seme  level  of 
disclosure  as  U.S.  domestic  issuers.  Given 
Canadian  disclosure  requirements  and 
practices,  the  SEC  proposes  to  require  only 
additional  industry-specific  information  from 
issuers  engaged  in  banking.  Canadian  banks 
using  Form  F-10  would  be  required  to 
disclose  information  substantially  equivalent 
to  the  information  set  out  under  Item  III.C., 
"Risk  Elements,"  and  Item  IV.,  "Summary  of 
Loan  Loss  Experience"  of  Industry  Guide  3 
under  the  Securities  Act  of  1933.  Comment  is 
solicited  as  to  whether  this  requirement  is 
appropriate.  Disclosure  would  be  more 
extensive  than  the  information  proposed  in 
Item  3(1)(1)  of  the  Annual  Information  Form 
forming  part  of  the  Annual  Information  Form 
and  Management  Discussion  and  Analysis 
requirements  released  for  comment  in  the 
OSC  Bulletin  of  June  0, 1969  and  In  the 
CVMQ  BuUetin  of  June  231 1989.  Both  the 
reconciliation  and  the  supplemental  Industry 
Guide  3  information  are  required  to  be 
included  in  both  the  prosfectus  delivered  to 
investors  and  the  registration  statement 
2.  Rights  Offers  Br  Securities  Exchange 
Take-over  Bids  (Exchange  Offers) —  (a) 
Rights  Offers  (SEC  Form  F-7).  Form  F-7  is 
proposed  for  use  by  Canadian  Issuers  making 
rights  offerings  in  the  United  States.  To  be 
eligible,  the  issuer  would  have  to  (1)  be 
incorporated  in  Canada,  tnd  (2)  have  had  for 
the  36  months  immediately  preceding  the 
offering,  a  class  of  securities  listed  on  The 
Toronto  Stock  Exchange  or  the  Montreal 
Exchange.  Form  F-7  would  not  require  that 
registrants  meet  any  test  of  market  value  of 
shares  or  public  float  Comment  is  requested 
as  to  whether  the  eligibility  tests  proposed 
for  use  of  Form  F-7  are  appropriate  or 
whether  the  $75  million  market  value 
requirement  imposed  by  Form  F-8  should  be 
extended  to  Form  F-7. 

Either  a  rights  offering  ciroular  filed  in 
Ontario  pursuant  to  paragraph  71(l)(h)(i)  of 
the  Ontario  Act  and  in  Quebec  pursuant  to 
section  52(1)  of  the  Quebec  Act  or  a  rights 
offering  prospectus  may  be  filed  under  Form 
F-7.  Since  is  it  intended  tiat  Form  F-7  would 
exclude  offerings  that  art  major  financings. 
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an  eligible  offer,  if  completely  subscribed, 
could  not  increase  the  capital  of  the  class  of 
securities  offered  by  more  than  25  percent  in 
number  (or,  in  the  case  of  debt  the  principal 
amount).  The  25  percent  test  is  derived  fit>m 
OSC  Policy  Statement  6.2  which  uses  the  25 
percent  threshdd  to  identify  rights  offerings 
subject  to  prospectua  filing  requirements. 

U.S.  residents  must  hold  of  record  less  than 
20  percent  of  the  class  of  securities  to  which 
the  rights  offering  is  related.  The  rights  could 
not  be  transferable  to  U.S.  residents.  The 
underlying  securities,  however,  could  be  so 
transferable.  The  exercise  period  of  the  rights 
must  not  exceed  90  days. 

The  securities  to  be  registered  on  Form  F-7 
would  be  those  issuable  upon  tlie  exercise  of 
rights.  The  rights  themselves  generally  are 
not  registrable  in  the  U.S.  on  a  "no-sale" 
theory.  If  they  were  required  to  be  registered, 
the  issuer  could  register  them  on  Form  F-7. 

(b)  Exchange  Offers  (SEC  Form  F-8)—  (i) 
Prospectus  Issues.  Proposed  Form  F-8  would 
be  used  to  register  exchange  offers  that  are 
primarily  Canadian  in  character,  in  which  all 
or  a  portion  of  the  consideration  offered  is 
the  securities  of  the  bidder,  and  less  than  20 
percent  of  the  securities  of  the  target  class 
are  held  of  record  by  U.S.  residents.  The 
target  of  the  bid  would  be  required  to  be 
incorporated  or  organized  under  the  laws  of 
Canada  or  any  province  or  territory.  The 
aggregate  market  value  of  the  registrant's 
common  shares  must  equal  or  exceed  (CDN) 
$75  million.  Registrants  would  be  required  to 
have  had  their  securities  listed  on  The 
Toronto  Stock  Exchange  or  the  Montreal 
Exchange  for  the  36  months  immediately 
preceding  the  offering.  Comment  is  requested 
as  to  whether  these  eligibility  tests  are 
appropriate. 

The  bidder  must  offer  its  securities  upon 
Identical  terms  and  conditions  to  both  U.S. 
and  Canadian  shareholders  of  the  target 
Adherence  to  this  requirement  would  prevent 
discrimination  among  holders  of  the  class  of 
securities  that  is  the  subject  of  the  offer. 

The  multi-jurisdictional  registration  system 
would  enable  a  qualified  Canadian  reporting 
issuer  plaiming  to  commence  a  non-exempt 
exchange  offer  to  file  its  take-over  bid 
circular  with  the  SEC. 

Contemporaneously  with  the  filing  of  the 
take-over  bid  circular  tvith  the  OSC  and  the 
CVMQ,  a  Canadian  offeror  making  an  offer 
pursuant  to  the  system  would  file  the  circular, 
accompanied  by  Forms  F-8  and  F-X,  with  the 
SEC.  liie  circular  would  be  distributed  by 
mail  to  shareholders  in  both  countries.  As  in 
Ontario  and  Quebec  an  exchange  offer  is 
deemed  to  commence  upon  mailing,  it  also 
would  conmtence  upon  mailing  in  the  United 
States. 

(ii)  Tender  Offer  Regulation.  Exchange 
offers  also  raise  the  question  of  the  need  for 
compliance  with  each  jurisdiction's 
regulatory  scheme  relating  to  take-over  bids/ 
tender  offers.  The  multiiurisdictional  system 
would  provide  that  when  a  Canadian  bidder 
is  eligible  to  ate  the  system  for  an  exchange 
offer,  the  take-over  bid  rules  of  its  home 
iurisdiction  would  govern,  and  compliance 
with  the  home  {urisdiction  rules  would  be 
sufficient  under  the  Exchange  Act  U.S.  and 
other  non-Canadian  offerors  not  eligible  to 
use  Form  F-6  similarly  could  make  exchange 


offers  for  the  securities  of  Canadian  issuers 
(where,  less  than  20  percent  of  the  holders  of 
record  of  the  subiect  securities  were  U.S. 
residents)  pursuant  to  Canadian  tender  offer 
regulaUont.  Such  non-Canadian  issuers, 
however,  would  have  to  comply  with  U.S. 
registration  disclosure  requirements. 

(iii)  Proxy  Regulation.  Any  solicitation  of 
U.S.  shareholders  involved  in  the  offer  and 
sale  of  securities  registered  on  Form  F-8 
would  be  exempt  from  Exchange  Act  proxy 
information  and  filing  requirements  pursuant 
to  the  proposed  amendment  to  Rule  3al2- 
3(c). 

3.  Tender  Offers  Pursuant  to  the  System. 
Pursuant  to  amendments  to  be  proposed  to 
the  SEC's  tender  offer  rules,  third-party  or 
issuer  tender  offer  filings  in  connection  with 
offers  in  both  iurisdictions  for  a  class  of 
shares  of  a  Cuiadian  issuer,  less  than  20 
percent  of  which  is  held  ^  record  by  U.S. 
residents,  would  be  permitted  to  proceed  in 
the  United  States  in  compliance  with  the 
laws  of  Ontario  and/or  Quebec,  provided  the 
tender  offer  is  extended  to  all  holders  of  the 
class  of  tecuritiet  in  the  United  States,  and 
that  the  transaction  it  covered  by  tubttontive 
provisions  of  Canadian  law  regulating  the 
terms  and  conditions  of  the  offer.  Inthese 
instances,  compliance  with  Canadian  law 
would  suffice  for  compUance  with  the 
Exchange  Act  Where  a  bid  not  covered  by 
such  Canadian  regulation,  for  example  a 
stock  exchange  bid  exempt  under  the  Ontario 
Act  and  the  Quebec  Act  was  extended  to 
U.S.  shareholders,  the  Exchange  Act  and  the 
rules  thereunder  would  govern  the  conduct  of 
the  offer  in  the  United  States  even  if  the  bid 
otherwise  would  qualify  for  inclusion  in  the 
multiiurisdictional  system.  The  schedules 
would  require  that  the  bidder  comply  with 
the  laws,  regulations  and  policies  of  any 
Canadian  federal  and/or  provincial  or 
territorial  regulatory  agency  applicable  to  the 
particular  offer.  If  the  offeror  failed  to  comply 
with  Canadian  law,  it  would  be  in  violation 
of  both  Canadian  and  U.S.  law. 

The  take-over  bid  circular  filed  with  the 
OSC  and  the  CVMQ  would  be  filed 
simultaneously  with  the  SEC,  together  with 
the  appropriate  "wraparotmd"  forms  (F-A  or 
other  Securities  Act  registration  form  for 
exchange  offers.  Schedule  14IMF  for  third 
party  and  affiliate  tender  offers.  Schedule 
14D-9F  for  the  target's  response  and 
Schedule  13E-4F  for  issuer  tender  offers),  and 
disseminated  to  all  U.S.,  Ontario  and  Quebec 
shareholders.  Where  an  exchange  offer  was 
being  made  pursuant  to  the  system  by  an 
offeror  not  eligible  to  use  Form  F-8,  U.S. 
shareholders  would  receive  SEC-mandated 
disclosure  in  addition  to  the  information 
required  to  be  disseminated  under  Canadian 
law. 

As  discussed,  only  Canadian  companies 
reporting  to  Canadian  securities  regidatory 
authorities  would  be  eligible  to  register  on 
Form  F-6  securities  issued  in  connection  with 
an  exchange  offer.  The  bidder  in  an  all-cash 
offer  need  not  meet  the  nationaUty,  reporting 
status  and  size  requirements  that  would  be 
imposed  on  participating  exchange  offerors. 
The  target  must  be  a  Canadian  reporting 
company,  less  than  20  percent  of  the  subject 
securities  of  whidi  is  held  by  U.S  residents. 

The  process  for  conducting  an  all-cath 
tender  offer  under  the  proposed  system. 


whether  the  offer  is  made  by  a  third  party, 
the  issuer  itself  or  its  affiUate,  is  virtually 
identical  to  that  outlined  above  for  exchange 
offers.  When  filing  its  Uke-over  bid  circular 
or  issuer  bid  circular  with  home  jurisdiction 
authorities  in  Canada,  a  bidder  would  file 
that  document  or  documents,  and  any 
amendments  thereto,  with  the  SEC  under 
cover  of  proposed  wraparound  forms 
Schedule  14D-1F  (third  party  or  affiliate  or 
insider  bids)  or  Schedule  13E-IF  (issuer  bids) 
together  writh  an  executed  Form  F-X.  Home 
country  filings,  including  any  amendments, 
would  be  dinwminated  to  shareholders  in 
Canada  and  the  United  States  pursuant  to 
applicable  Canadian  law,  with  U.S. 
shareholders  also  receiving  the  appropriate 
Schedule. 

In  response  to  unaffiliated  tliird-party  and 
insider  bids,  the  target  issuer  would  file  with 
the  SEC  the  doctmient  or  documents 
prescribed  by  Canadian  law,  including  any 
amendments  thereto,  coupled  with  Schedule 
14D-eF  and  Form  F-X.  Again,  this  Schedule 
and  the  underlying  Canadian  documents,  and 
any  amendments,  would  be  sent  in  the 
manner  prescribed  by  Canadian  law,  to  U.S. 
shareholders  and.  without  the  Schedule,  to 
Canadian  shareholders. 

In  cases  of  tender  offers  ineligible  for 
multiiurisdictional  treatment  in  the  United 
States  because  20  percent  or  more  of  the 
subiect  shares  is  held  by  U.S.  residenU,  the 
rules  and  regulations  of  the  United  States 
generally  would  apply.  Further,  as  a  policy 
matter,  the  OSC,  the  CVMQ  and  the  SEC 
believe  it  is  in  the  pubUc  interest  that  take- 
over bids/tender  offers  be  extended  to  all 
holders  of  the  class  of  securities  in  Canada 
and  the  United  States,  and  that  efforts  to 
avoid  compliance  with  the  other  iurisdictions' 
regulation  by  attempting  to  exclude  certain 
shareholders  bom  the  offer  are  consistent 
neither  with  the  purposes  of  either  coimtry't 
laws  nor  with  the  public  interest  However, 
the  terms  of  an  exchange  offer  for  certain, 
otherwise  qualified  issuers  may  conflic  with 
restrictions  on  foreign  ownership  imposed  by 
Canadian  and  United  States  law.  Under 
circumstances  where  national  policy 
concerns  may  miUtate  against  application  of 
the  broad  principles  of  equality  underiying 
the  multiiurisdictional  system,  the  SEC  may 
determine  to  exercise  its  exemptive  authority 
to  permit  a  Canadian  bidder  to  issue  cash 
consideration  in  lieu  of  securities  in 
connection  with  a  concurrent  exchange  offer 
made  to  Canadian  holders  of  the  target 
Relief  thus  may  be  sought  from  this  "all 
holders"  policy  that  otherwise  would 
mandate  the  extension  of  an  exchange  offer 
to  U.S.  shareholders  of  the  Canadian  target 
on  the  identical  terms  and  conditions  offered 
to  Canadian  shareholders. 

D.  Exchange  Act  Provisions  Affecting  the 
Activities  of  Participants  in  Tender  and 
Exchange  Offers 

SEC  Rule  lOb-6  generally  prohibits  a 
distribution  participant  bom,  directly  or 
indirectly,  bidding  for  or  purchasing,  or 
attempting  to  induce  others  to  purchase,  the 
securities  in  distribution  or  any  security  of 
the  same  class  and  series  or  any  right  to 
purchase  such  security  ("related  tecuritiet"). 
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until  te  partidpinf  •  ide  in  the  distribution 
haa  tenntaisted. 

SBC  Rul«  lOb-lS  prohibits  a  person  who  is 
making  a  cash  tender  ofler  or  fncdiange  offer 
for  any  equity  security  from,  directly  or 
indincHy,  purefaasing  or  making  any 
arrangeBBSot  to  pwchase  such  secarity  (or 
any  odMr  security  wfakh  ia  imnediatdy 
convertibia  into  or  axchangeabla  for  such 
security)  utherwise  than  pursuant  to  the 
tender  oiEhr  or  exchange  offer,  from  the  time 
of  annouBfienent  of  tin  offer  until  its 
expiratiaab  '■^■^■■^  any  extensions  tiwreaf. 
The  rule  is  designed  to  "protect  shareholders 
in  tin  lender  offer  from  the  harmful  effects  of 
purchases  or  airangeaaents  made  outside, 
and  on  terms  or  cooditioas  di£Eerent  from,  the 
tender  offer,  and  to  protect  the  integrity  of  the 
tender  offer  process  by  proscribing  side  deals 
that  could  iwider  the  tender  oSsr  a  sham." 

Canadian  rules  permit  participants  in 
transactiaas  contemplated  by  proposed  Fonn 
F-e  and  Schedules  14D-1F  and  13E-4F  to 
engage  in  certain  activities  that  are 
prohibited  by  Rules  10b-«  and  lOb-13.  For 
examine,  Canadian  rules  permit,  in  limited 
circumstances,  purchases  by  an  offeror 
during  a  takeover  bid.  or  by  an  issuer  during 
an  issuer  bid  otherwise  than  pursuant  to  a 
circular  bid.  Such  purchases  are  permitted 
from  the  diird  business  day  following  the 
date  of  the  bid  until  its  termination. 
Purchases  are  conditioned  iq>on  limiting  the 
amount  of  securities  acquired  to  five  percent 
of  the  outstandtaig  securities  as  of  the  dale  of 
the  bid.  disclosing  the  intention  to  make  such 
purchases  to  the  third  party  or  issuer  bid 
circular,  and  issuing  and  Bling  a  press  release 
with  ttie  relevant  exchange  or  regulatoiy 
commission  at  the  close  of  each  day  on  which 
securities  have  been  purchased  (subsection 
93(3)  of  die  Act  and  Regulation  180  and 
section  142  of  the  Quebec  Act).  The  press 
release  is  required  to  disclose  the  purchaser, 
the  number  of  shares  purchased,  the  highest 
price  paid  on  that  day,  die  average  price  paid 
for  the  securities  that  were  purchased  by  the 
piuchaser  through  the  facilities  of  the  stock 
exchange  during  the  bid.  and  die  total 
number  of  securities  owned  by  the  purchaser 
as  of  the  doee  of  business  of  die  stock 
exdiange  on  that  day. 

fai  oonnection  with  the  proposed 
mnltijurisdictional  disclosure  system,  the  SEC 
is  oonsMering  publication  of  no-action 
positions  with  respect  to  Rules  lOb-6  and 
lOb-13.  The  contemplated  no-action  positions 
would  apply  solely  to  tender  and  exchange 
offers  on  Form  F-9  and  Sdiedules  14D-1F 
and  13E-4F,  and  would  permit  securities 
purchases  that  are  permitted  in  Canada  and 
that  are  not  made  for  the  purposes  of  creating 
actual  or  apparent  trading  activity  in  or  of 
raising  the  price  of  such  securities.  The  no- 
action  positions  would  apply  to:  (1)  With 
respect  to  cash  tender  offers,  purchases  of  the 
securities  which  are  the  subject  of  the  offer 
and  any  other  security  that  is  a  ri^t  to 
purchase  such  security  or  is  immediately 
convertible  into  or  exchangeable  for  such 
security  ("target  securities");  and  (2)  with 
respect  to  exchange  offers,  the  purchases  of 
target  securities  and  bids  for  and  purchases 
of  die  securities  offered  by  the  bidder  or 
issuer  (^offered  securities"),  and  any  security 
of  the  same  class  and  series  or  any  ri^t  to 


purchase  any  such  •ffered  securities 
(collectively,  "subiact  securities").  The 
pn^wsed  no-action  positions  would  be 
available  to  iuuers  and  bidders  that  (1) 
Disclose  in  the  Form  F-4t  and  Schedules  13E- 
4F  and  14D-1F  the  possibility  of.  or  the  intent 
to  make,  purchases  of  subject  securities 
outside  the  offer  as  permitted  by  applicable 
Canadian  regulatioas;  and  (2)  submit  an 
undertaking  to  disclose  to  die  U& 
information  regarding  purchases  of  subject 
securities  on  tlie  same  basis  as  it  is  required 
to  be  disclosed  or  otherwise  is  disclosed 
pursuant  to  Canadian  statutory  and 
regulatoiy  requirements. 

E.  Proxy  and  bisider  Reports 

Canadian  issuers  that  currently  are  eligible 
to  use  Form  20-F  are  not  subject  to  U.S. 
proxy  regulation.  All  otlier  Canadian  issuers, 
however,  must  oomply  with  both  Canadian 
and  US.  proxy  regiiations  when  they  solicit 
US.  residents,  to  onuiection  with  the 
implementation  of  the  system,  the  SEC 
proposes  to  amend  certain  of  the  proxy  rules 
to  aUow  complianct  by  Canadian  issuers 
with  Canadian  proKy  rules  to  suffice  for  U.S. 
purposes. 

liie  SECs  proxy  rules  provide  that,  if  an 
issuer  is  solidting  proxies  for  an  annual 
meeting  at  which  tiie  only  matters  being 
voted  upon  include  such  routine  items  as  the 
election  of  directors  or/and  ratification  or 
approval  of  accountants,  only  definitive 
proxy  statements  must  be  Bled  with  the  SEC 
Thus,  no  filing  of  pieliminary  materials  is 
required.  If  a  Canadian  issuer  falls  within  the 
provisions  of  this  rale  so  that  only  definitive 
material  is  required  to  be  filed,  the 
amendmeoU  to  SEC  Rule  14a-e  would 
provide  that  the  praxy  material  need  only  be 
prepared  to  acccvdance  with  Canadian 
requirements,  ff,  hosvever,  the  matters  to  be 
voted  on  would  require  the  filing  of 
preliminary  proxy  materials  to  die  United 
States,  then  a  Canadian  issuer  subject  to  U.S. 
proxy  rules  would  be  required  to  prepare  the 
proxy  statement  to  accordance  with  U.S. 
rules. 

An  additional  area  affected  by  the 
proposed  rule  changes  would  be  that  of 
shareholder  proposals.  An  amendment  to 
Rule  14a-S  under  the  Exchange  Act  would 
provide  that  any  Canadian  issuer  subject  to 
U.S.  proxy  rules  that  complied  with 
applicable  Canadian  shareholder  proposal 
rules  would  be  deemed  to  have  complied 
with  the  requirements  of  Rule  14a-8. 

Directors,  officers  and  principal 
stockholders  of  Canadian  and  other  foreign 
private  issuers  eligible  to  use  Form  20-F  are 
not  subject  to  Sectfon  16  of  the  Exchange  Act 
In  a  situation  someNwhat  analogous  to  the 
case  of  proxy  regulation,  Canadian  persons 
that  are  in  certain  relationships  with  a 
Canadian  foreign  private  issuer  must  comply 
with  both  Canadian  and  U.S.  reporting 
requirements.  The  BBC  is  proposing  a  new 
Ride  lta-12  that  would  provide  that  only 
persons  required  to  report  their  securities 
holdings  m  Canada  would  be  required  to 
report  to  the  SEC,  and  the  reporting 
obligations  with  the  SEC  cotdd  be  met  by 
furnishing  the  report  filed  with  the  Canadian 
authorities. 


F.  Continuous  Disdosun 

Issuera  that  make  a  registered  offering  of 
securities  to  the  United  States,  or  that  ksve  a 
certato  number  of  shareliolders  to  the  United 
States,  are  subject  to  reporting  requirements 
under  the  Exdiange  Ad 

Section  lS(d)  of  the  Exchange  Act.  as 
supplemented  by  Regulation  15D,  requires 
each  issuer  that  has  filed  a  registration 
statement  that  has  become  effective  under 
the  Securities  Ad  to  file  periodic  reporta 
thereafter.  Section  13(a)  of  the  Exchange  Ad 
requires  each  issuer  tfast  has  securities 
registered  under  Sectiot  12  of  that  Act  to  file 
periodic  reports.  Securities  may  be  registered 
under  Section  12  for  tw«  reasons.  Section 
12(b]  of  the  Exchange  Ad  requires 
registration  of  any  class  of  securities, 
whether  debt  or  equity,  that  is  listed  on  a 
national  securities  exchange.  Section  12(g) 
requires  issuers  to  regirter  any  class  of  equity 
securities  held  of  record  by  SOO  or  more 
persons  if  certain  tests  are  met.  Foreign 
private  issuers  are  exempt  from  the 
requiremente  of  Section  12(g)  if  they  have 
fewer  dian  300  U.S.  holders.  Rule  12g3-2(b) 
provides  a  further  exemption  from  section 
12(g). 

Non-Canadian  issuers  both  register  their 
securities  with  the  SEC  and  file  annual 
reports  on  Form  20-F,  and  furnish  current 
reports  on  Form  6-K.  Form  20-F  is  available 
to  Canadian  issuers  for  the  initial  registration 
of  securities  under  section  12(g),  and  for  the 
annual  reports  of  issuers  so  registered. 
However,  since  it  is  not  available  for  annual 
reports  by  issuers  that  have  a  reporting 
obligation  under  sectiofts  12(b)  or  15(d).  most 
Canadian  issuers  currently  file  annual  reports 
on  Form  10-K.  quarterly  reports  on  Form  10- 
Q  and  current  reporta  on  Form  S-K. 

Any  section  15(d)  obligation  resulting  from 
use  of  the  proposed  forms  for  any  of  the 
transactions  covered  by  the  proposed  forms 
could  be  met  by  filing  with  the  SEC  under 
cover  of  proposed  Form  40-F,  the  periodic 
disdosure  documents  required  in  Canada. 
These  would  include  Annual  Information 
Forms,  Annual  Reports,  Management 
Discussion  and  Analysis,  annual  and  taterim 
finandal  statemento  and  material  change 
reporta.  Documents  would  be  filed  with  the 
SEC  at  the  same  time  aa  they  were  filed  with 
the  OSC  and  die  CVMQ.  No  reconciliation  of 
finandal  statementa  would  be  required.  All 
Canadian  disdosure  documents  filed  with  the 
SEC  would  be  subjed  to  antifraud  liability. 

Canadian  issuers  that  incur  registration  or 
reporting  obligations  under  section  12(g] 
generally  would  be  ret^ired  to  fulHll  those 
obligations  by  filing  regular  SEC  continuous 
disclosure  forms.  The  proposed  system 
would,  however,  permit  issuers  that  met  the 
tests  for  eligibility  for  use  of  Form  F-10  (i.e., 
that  had  an  aggregate  market  value  for  their 
securities  of  S360  million  and  a  public  float  of 
S75  million),  regardless  of  whether  they  had 
made  offerings  pursuant  to  the  system  ("F-10 
issuers"),  to  comply  wlh  section  12(g] 
continuous  disdosure  requirements  by  filing 
the  equivalent  Canadian  documents  under 
cover  of  Form  40-F.  Reconciliation  of 
financial  statemenU  would  be  required,  but 
(as  in  annual  reports  on  Form  20-F)  this 
reconciliation  would  be  to  Item  17  of  Form 
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20-F  rather  than  to  Item  1&  The  Commissions 
request  comment  as  to  whedier  there  are 
disttoct  reasons  not  to  require  reconciliation 
for  Exchange  Act  reporting  purposes.  The 
Commissions  also  request  comment  as  to 
whether  the  multijurisdictional  disclosure 
system  and  use  of  Form  40-F  should  be 
extended  to  all  Canadian  issuers  reporting 
under  section  12(g). 

As  is  the  case  with  F-10  issuere,  Canadian 
issuere  that  met  the  test  for  eligibility  for  use 
of  Form  F-0  (i.e.,  that  had  an  aggregate 
market  value  for  the  securities  of  $180  million 
and  a  public  float  of  $75  million),  even  if  they 
had  not  made  an  offering  pursuant  to  the 
system  ("F-9  issuers"),  could  comply  with 
section  12(g)  continuous  disclosure 
requirements  that  arose  m  connection  with 
non-convertible  investment  grade  preferred 
stock  by  filing  Canadian  periodic  reporting 
documents  under  cover  of  Form  40-F. 
Reconciliation  of  financial  statementa  would 
not  be  required. 

The  exemption  from  section  12(g)  provided 
by  Rule  12g3-2(b)  would  continue  to  exist 
and  would  be  unaffected  by  adoption  of  the 
multijurisdictional  system.  When  a  Canadian 
issuer  currentiy  furnishing  Canadian 
disclosure  documenta  to  the  SEC  pursuant  to 
Rule  12g3-2(b)  extended  an  offer  into  the 
United  States,  it  would  become  subject  to  the 
periodic  reporting  requirements  of  Section 
15(d),  which  it  would  meet  by  filing  with  the 
SEC  the  same  documents  as  it  presentiy. 
furnishes  under  Rule  12g3-2(b).  However, 
civil  liability  under  the  Exchange  Act  would 
now  attach  to  those  filings,  where  no  such 
liability  existed  before. 

Section  12(b)  registration  and  reporting 
obligations  would  be  treated  similarly  under 
tlie  system  to  obligations  arising  under 
section  12(g).  Canadian  issuers  that  have  a 
class  of  securities  listed  on  an  exchange 
would  have  to  file  SEC  contmuous  disclosure 
documents.  F-10  issuers  and  F-9  issuers  of 
non-convertible  tovestment  grade  debt  or 
non-convertible  tovestment  grade  preferred 
stock,  however,  would  be  able  to  comply 


with  their  section  12(b)  reporting  obligations 
by  filing  the  appropriate  Canadian  forms.  If 
the  dass  of  securities  listed  were  tovestment 
grade  debt  or  preferred  shares,  no 
recondliation  of  finandal  statementa  would 
be  required,  while  if  equity  securities  were 
listed.  Item  17  reconciliation  would  be 
required. 

G.  State  Securities  Regulation 

to  addition  to  complying  with  the  federal 
securities  laws,  issuers  selling  their  securities 
to  the  United  States  are  subjed  to  the 
securities  laws  of  the  SO  states,  the  Disbid  of 
Columbia  and  Puerto  Rico.  Generally,  these 
laws  require  state  registration  of  offerings 
made  to  penons  to  the  state. 

to  most  jurisdictions,  the  registration 
statement  filed  widi  die  SEC  will  also  satisfy 
the  state  filing  requirementa.  The  filings  are 
subject  to  review  by  each  of  the  states,  as  to 
the  adequacy  of  the  disdosure  and,  to  many 
states,  for  comphance  with  additional 
substantive  standards.  For  example,  a  state 
may  have  the  authority  to  deny  registration  if 
the  offering  tovolves  excessive  "cheap  stock" 
to  promoters,  excessive  options  or  warranta, 
unreasonable  underwriters'  compensation,  or 
excessive  dilution,  or  if  a  dass  of  common 
stock  lacks  voting  rights. 

Various  exemptions  &t>m  registration  under 
state  law  are  available;  the  two  most  relevant 
to  the  multijurisdictional  disclosure  process 
are  diat  for  righto  offerings  and  that  for 
securities  traded  to  specified  marketplaces. 
The  former  exemption  is  usually  limited  to 
righto  which  are  either  nontransferable  or 
exercisable  for  only  a  limited  period  of  time. 
The  marketplace  exemptions  generally  apply 
to  securities  listed  on  the  New  York  and 
American  Stock  Exchanges,  and  to  some 
instances  on  specified  regional  exchanges,  or 
designated  as  National  Maricet  System 
securities  and  quoted  on  NASDAQ. 
Securities  of  the  same  issuer  which  are  senior 
to  securities  toduded  to  an  exempt 
marketplace  are  also  exempt 

Two  factors  have  operated  to  produce 
considerable  uniformity  among  the  states. 


First,  the  securities  laws  of  most  states  an 
modeled  after  the  Uniform  Securitiea  Act 
Second,  the  North  American  Securities 
Administrators  Assodation  ("NASAA") 
proposes  uniform  guideltoes  and  procedures 
whidi  are  frequentiy  adopted  by  many  of  ita 
member  states.  Notwidistanding  diese 
factors,  the  specific  requirementa  for  offering 
and  selling  securities  to  any  state  will  be 
governed  by  that  jurisdiction's  statute,  rules 
and  polides. 

to  April  1989,  NASAA  adopted  a  Statement 
on  totemationalization  of  the  Securities 
Marketa,  to  which  it  urged  securities 
regulators  to  "encourage  legitimate  capita] 
raising  activities  across  national  borders," 
subject  to  "minimum  rules  to  ensure  tovestor 
protection."  Constotent  with  that  Statement, 
NASAA  has  formed  a  spedal  task  force  to 
work  widi  die  Commission,  die  CVMQ  and 
the  SEC  to  determtoe  what  accommodations 
would  be  appropriate  at  die  state  level  to 
facilitate  use  of  die  multijurisdictional 
disclosure  process. 

///.  Request  for  Comments 

Any  mterested  person  wishing  to  submit 
written  commento  on  any  asped  of  the 
multijurisdictional  disclosure  system  is 
requested  to  do  so.  Canadian  issuers, 
underwritera,  counsel  and  auditors  are  also 
encouraged  to  submit  written  commento  on 
the  SEC  companion  release  to  the  SEC. 

IV.  Cost-Benefit  Analysis 

To  evaluate  fully  the  benefito  and  costa 
assoctated  with  the  proposed 
multijurisdictional  registration  system,  die 
Commissions  request  usuers,  imderwritera 
and  their  counsel  and  auditors  to  provide 
views  and  data  as  to  die  costo  and  benefits 
associated  with  multijurisdictional  offerings 
under  current  law  as  compared  to  such  costs 
and  benefito  under  the  proposed  system. 
(FR  Doc.  89-17857  FUed  8-3-89;  8:45am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  CliM  Support  Enforcwnont 

4S  CFR  Part*  232. 301, 302, 303. 304, 
306,  and  307 

RtN0»7IHU1« 

Standards  for  Program  Oporations 

AQCNCV:  Office  of  Child  Support 
Enforcement  (OCSE]/FSA/HHS. 
Acnow;  Final  rule. 

•UMMARV:  This  final  regulation 
implements  the  requirements  of  sections 
121  and  122  of  the  Family  Support  Act  of 
1968  (Pub.  L  10(M85)  by  revising 
current  regulations  to  specify  standards 
for  processing  child  support  enforcement 
cases  and  timeframes  for  distributing 
child  support  collections  under  title  IV- 
D  of  the  Social  Security  Act  (the  Act). 
By  imposing  requirements  and 
timeframes  for  taking  appropriate 
actions  and  clarifying  or  updating 
existing  or  vague  timeframes  and 
requirements,  the  regulation  would 
ensure  that  child  support  services  are 
effectively  and  expeditiously  provided 
and  that  children  receive  the  services 
they  need  and  the  support  to  which  they 
are  entitled.  States  are  required  to  meet 
these  standards  by  October  1, 1990. 

In  addition,  this  regulation  implements 
sections  103(e)(3)  and  127  of  the  Family 
Support  Act  of  1988  by  revising 
regulations  to  exclude  certain  costs  from 
administrative  costs  when  computing 
incentive  payments. 
imcnvi  date:  October  i,  1990. 

PON  RmTNCR  INrOWMATlOW  CONTACT: 
Joyce  Allred.  Policy  and  Planning 
Division,  OCSE  (202)  252-5388. 

auppLnMNTAiiv  mromiATioN: 

Paperwoik  Raductioo  Act 

Public  reporting  burden  for  the 
collections  of  information  requirements 
at  45  CFR  302.32(b).  303.2(b).  303.2(c). 
303.4(e),  303.S(c),  303.e(c)(3].  303.e(c)(4). 
303.11(c)  and  303.11(d)  is  estimated  to 
average  5,  5,  5,  5, 5,  5, 5, 5,  and  S  minutes 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Child  Support  Enforcement.  Family 
Support  Administration.  370  L'Enfant 
Promenade.  SW.,  Washington.  DC  20447; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Washington, 
DC  20503. 

Background  I 

Since  the  inception  of  the  Child 
Support  Enforcement  (IV-D)  program  in 
1975,  States  have  been  required  to  locate 
absent  parents,  establish  paternity, 
obtain  support  orders  and  collect 
support  payments.  However,  despite 
Federal  and  State  efforts  in  the  13  years 
since  the  inception  of  the  IV-D  program, 
the  child  support  problem  continues  to 
grow.  On  October  13, 1988,  the  Family 
Support  Act  of  1988  (Pub.  L  100-485) 
was  signed  into  law.  This  new  law 
addresses  the  injustice  of  parents  failing 
to  assume  responsibility  for  their 
children's  support.  Section  121  of  Public 
Law  100-485  requires  the  Secretary  of 
Health  and  Human  Services  (HHS)  to 
estabUsh  time  limits  within  which  States 
must  accept  and  respond  to  requests  for 
assistance  in  establishing  and  enforcing 
support  orders,  including  requests  to 
locate  absent  parents,  establish 
paternity  and  initiate  proceedings  to 
establish  and  collect  support  awards. 
Section  121(b)  reqidres  the 
estabUshment  of  an  advisory  committee 
with  whidi  the  Secretary  must  consult 
prior  to  issuing  any  regulations 
establishing  standards.  Section  122  of 
Public  Law  100-483  requires  the 
Secretary  of  HHS  tt>  establish  time 
limits  governing  the  period  within  wliich 
a  State  must  distribute  amounts 
collected  as  child  support. 

Based  on  the  anallysis  of  Federal 
program  audit  and  program  review 
residts,  input  from  State  IV-D  agencies, 
early  discussions  with  experts  in  child 
support  enforcement  case  processing 
and  program  operations  and 
recommendations  of  the  advisory 
committee  mandated  by  section  121,  we 
developed  standards  set  forth  in  this 
regulation  which  should  ensure 
appropriate  and  expeditious  processing 
of  IV-{)  cases.  States  must  meet  the 
standards  for  case  processing  contained 
in  this  final  rule  asone  facet  of  the 
determination  of  whether  they  are  in 
substantial  compliance  with  Oie 
requirements  of  Title  IV-D  of  the  Act 
We  believe  the  standards  are  reaUstic 
and  focused  in  areas  where  increased 
effectiveness  and  efficiency  are 
necessary  for  an  enhanced  IV-D 
program. 

Statutory  Author 

This  regulation  is  published  under  the 
authority  of  sections  452  (a)(1)  and 
(a)(2].  (h)  and  (i),  4f4(13),  458(d)  and 
1102  of  the  Act. 

Sections  452(a)  (1)  and  (2)  require  the 
Secretary  to  estabUsh  such  standards 
for  State  programs  for  locating  absent 


iritj 


parents,  establishing  paternity,  and 
obtaining  child  support  as  he  determines 
to  be  necessary  to  assure  that  such 
programs  will  be  effective,  cuid  to 
establish  minimal  organizational  and 
staffing  requirements  for  State  units 
engaged  in  carrying  out  such  programs. 
Section  452(h)  of  the  Act,  added  by 
section  121  of  PubUc  Law  100-485, 
requires  the  Secretary  to  establish  time 
limits  governing  the  period  or  periods 
within  which  a  State  must  accept  and 
respond  to  requests  for  assistance  in 
establishing  and  enforcing  support 
orders,  including  requests  to  locate 
absent  parents,  establish  paternity,  and 
initiate  proceedings  to  establish  and 
collect  child  support  awards.  Section 
452(i)  of  the  Act,  added  by  section  122  of 
Public  Law  100-485,  requires  the 
Secretary  to  establish  time  limits 
governing  the  period  or  periods  within 
which  a  State  must  distribute  amounts 
collected  as  child  support.  Section 
454(13)  of  the  Act  requires  States  to 
comply  with  such  requfrements  and 
standards  as  the  Secretary  of  HHS 
determines  to  be  necessary  for  the 
establishment  of  an  eJSective  FV-D 
program.  Section  458(d)  of  the  Act,  as 
amended  by  section  17  of  Public  Law 
100-485,  requires  States  to  exclude  for 
purposes  of  computing  incentives,  the 
amounts  expended  by  the  State  hi 
carrying  out  a  special  project  assisted 
under  section  455(e)  of  the  Act  Section 
1102  of  the  Act  requires  the  Secretary  to 
publish  regulations  that  may  be 
necessary  for  the  efficient 
administration  of  the  functions  for 
whidi  he  is  responsible  under  the  Act 

Regulatory  Provisions 

This  regulation  prescribes  standards 
for  program  operations  which  the  IV-D 
agency  must  meet  inchiding  minimal 
organizational  and  staffing 
requirements,  and  requirements 
governing:  maintenanoe  of  case  records; 
location  of  absent  parents; 
establishment  of  support  obligations; 
establishment  of  paternity;  service  of 
process;  enforcement  of  support 
obligations;  conditions  under  which 
cases  may  be  closed;  distribution  of 
support  payments;  and  incentive 
payments.  In  addition,  this  regulation 
makes  technical  changes  and  adds  new 
sections  for  clarity  and  consistency  with 
the  above-mentioned  dhanges  to  parts 
302  and  303.  States  are  required  to  meet 
these  standards  by  October  1, 1990. 

Changes  with  respect  to  excluding 
costs  of  interstate  grants  when 
computing  incentives  would  be  effective 
January  1, 1990,  and  changes  vtrith 
respect  to  excluding  costs  of 
demonstration  projects  on  model 
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procedures  for  reviewing  child,  snpport 
awards  are  effective  frilien  tfw  costs  are 

incurred. 


Treatmeat  of  Child  Support  Coilectioaa 
Made  in  the  Child  Support  EnforcemeM 
Program  as  Income  and  Resources  in 
the  Title  IV-A  Program— Section  232JXJ 

Section  232.20(d)  requires  that  the  Aid 
to  Famifies  with  Dependent  Children 
(IV-A)  agency,  on  behalf  of  the  IV-D 
agency,  must  pay  to  the  family  the  sum 
disregarded  under  9  302.51  (bj(l)  within 
20  calendar  days  of  the  date  of  initial 
receipt  fai  the  State  of  the  first  ^  of 
support  collected  in  a  month,  or,  if  less 
than  $50  of  support  is  collected  in  a 
month,  within  20  calendar  days  of  the 
end  of  the  month  in  which  the  support  is 
collected. 

Collection  and  Distribution  of  Support 
Payments  by  the  IV-D  Agency— Section 
302.32 

'  Section  302.32  is  revised  to  reduce  the 
time  within  which  IV-D  agencies  must 
report  collections  to  IV-^A  agencies  and 
to  add  specific  timeframes  for 
distribution  of  collections  in  both  AFDC 
and  non-AFDC  cases  to  help  ensure  that 
child  support  collections  reach  the 
intended  recipients  as  expeditiously  as 
possible. 

Section  302.32(b>-Infonning  the  IV-A 
Agency  of  Collections 

Section  302.32(b)  requires  that  the  IV- 
D  agency  infonn  the  State's  IV-A 
agency  of  the  amoont  of  the  collection 
which  represents  payment  on  the 
required  support  obBgation  for  the 
month,  as  detenmned  in  |'302.51(8), 
within  10  working  days  of  the  end  of  the 
month  in  which  tiOB  su{q)ort  is  received 
by  the  agency  responsiUe  for  final 
distribution. 

Section  302.32(f) — Timeframes  for 
Distribution  of  Amounts  CoUiected 

1.  Section  302.32ff}fl)—llmefimnes 
for  distribution  ofamoanta  collected  in 
interstate  rV-D  cases.  Paragrafrfk 

S  302.32(fKl)  requires  that  in  interstate 
IV-D  cases,  amounts  collected  by  the 
responding  State  on  behalf  of  the 
initiating  State  most  be  forwarded  to  the 
initiating  State  within  15  calendar  days 
of  the  initial  point  of  receipt  in  the 
responding  State;  in  accordance  with 
§  303.7(cK7Xiv). 

2.  Sec/;o/)  302,32(f)(2)— Timeframes 
for  distribution  of  coUectioas.  Pua^aph 
(f)(2)(i)  requires  that  if  the  IV-D  agency 
sends  payments  to  the  AFDC  Earaily 
under  §  302.51(b)(I}.  payments  must  be 
sent  to  the  family  within  15  calendar 
days  of  the  date  of  initial  receipt  in  the 
State  of  the  first  $50  of  support  collected 
in  a  month,  or,  if  less  than  $50  is 


craected  in  a  monft,  within  15  calendar 
days  of  the  end  of  the  month  in  which 
(he  support  was  coDected.  When  the  IV- 
A  agency  sends  payments  to  die  family 
under  f  902.51(bJ(lJ.  the  IV-0  agency 
must  forward  any  amount  4hie  the  family 
under  i  302.51(b)(1)  to  the  IV-A  agency 
within  15  calendar  days  of  die  date  of 
initial  rece^  in  the  State  of  the  first  $50 
coDected  in  a  month,  or,  if  less  than  $50 
is  coDected  in  a  month,  witiiin  15 
calendar  days  of  the  end  of  the  month  in 
which  die  support  was  coUected. 

Paragraph  (f)(2Kii)  requires  that 
except  as  specified  under  paragraph 
(f)(2)tiv),  c(^ections  for  the  month  after 
the  month  the  family  receives  its  last 
assistance  pajrment  and  coDections 
distributed  under  8  302.51(b)  (3)  and  (5) 
of  this  part  must  be  sent  to  the  family 
within  25  calendar  days  of  initial  receipt 
in  the  State  of  a  coDection  for  the  first 
month  of  ineligibility. 

Paragraph  (f)(2)(iii)  requires  that 
except  as  specified  in  paragraph 
(f)(2)(iv)  of  this  section,  collections  in 
title  rV-E  foster  care  cases  under 
S  302.52(b)  (2)  and  (4)  of  this  part  must 
be  distributed  witMn  15  calendar  days 
of  the  date  of  initial  receipt  in  the  State. 

Paragraph  (f)(2)(iv)  reqirires  that 
collections  as  a  result  of  Federal  or 
State  income  tax  refund  offset  paid  to 
the  family  under  9  302.51(b)(5)  of  this 
part  or  distributed  in  title  IV-E  foster 
care  cases  under  9  302.52(b)(4)  of  this 
part,  must  be  sent  to  die  AFDC  family  or 
IV-E  agency,  as  appropriate,  within  30 
calendar  days  of  the  date  of  initial 
receipt  by  die  IV-D  agency,  unless  State 
law  requires  a  post-offset  appeal 
process.  In  this  instance,  if  an  appeal  is 
filed  timely,  the  FV-D  agency  must  send 
any  payment  to  the  AFDC  family  or  IV- 
E  agency  within  15  calendar  days  of  the 
date  the  appeal  is  resolved. 

3.  Section  302.32(f)(3f— Timeframes 
for  distribution  of  amounts  coUected  on 
behalf  of  non-AFDC  individhials.  To 
ensure  timely  distribution  of  amounts 
coDected  on  behalf  of  mdividuak 
receiving  services  under  |  302.33, 
section  302.32(f)(3)  sets  forth  timeframes 
within  which  States  must  distribute 
collections  on  behalf  of  non-AFDC 
families. 

Under  §  302.32(f)(3)(i).  amounU 
coUected  which  represent  payment  on 
the  current  support  obligation  must  be 
paid  to  the  family  within  15  calendar 
days  of  the  date  of  initial  receipt  in  the 
State. 

Paragraph  (f)(3)(Ti)  adds  a  timeframe 
to  corrent  p<^cy  by  requiring  that 
except  as  specified  in  paragraph 
(f)(3)ti{i),  if  the  amount  coDected  is  more 
than  the  araomit  required  to  be 
distributed  in  paragrapb  (fK3)(i) 
discussed  above,  the  State  may,  at  its 


discretion,  either  opt  to  send  such 
amounts  to  the  fsndly  to  satisfy  non- 
AFDC  past-due  support  within  IS 
calendar  days  of  the  date  of  Initial 
receipt  in  the  State  or  retain  such 
amounts  as  have  been  assigned  to 
satisfy  past  assistance  paid  to  the  family 
which  has  not  been  reimbursed. 

Paragraph  (f)(3)(iii)  requires  that 
coDections  due  the  family  under 
9  302.51(bK5]  as  a  result  of  Federal  or 
State  income  tax  refund  offset  be  seitt  to 
the  family  within  30  calendar  days  of 
the  date  of  receipt  in  the  IV-D  agency, 
except:  if  State  law  requires  a  post- 
offset  aiq>eal  process  and  an  appeal  is 
filed  timely,  in  which  case  the  IV-D 
agency  must  send  any  payment  to  the 
family  within  15  calendar  days  of  the 
date  the  appeal  is  resolved  or  as 
provided  in  9  303J2(h)  (5)  trfthis 
chapter. 

Since  timeframes  for  distribution  of  aU 
IV-D  collections,  regardless  of  the 
collection  mechanism,  (e.g..  Federal  or 
State  income  tax  refund  ofEset  wage 
withholding,  etc.)  are  governed  by 
9  302.32(1).  reference  to  timeliness  of 
distribution  in  other  regulations  is 
unnecessary.  Accordingly,  9  302.51  is 
amended  by  deleting  in  paragraph  (a) 
the  last  sentence  that  reads  "In  any  case 
in  which  coDections  are  received  by  an 
entity  other  than  the  agency  responsible 
for  final  distribution  under  this  section, 
the  entity  must  transmit  the  coDections 
within  10  days  of  receipt"  and  by 
deleting  in  paragraphs  (b)(3)  and  (5)  the 
sentence  that  reads  "This  payment  shaU 
be  made  in  the  month  foDowing  the 
month  in  which  the  amount  of  the 
collection  was  used  to  redetermine 
eligibility  fw  an  assistance  payment 
under  the  State's  title  IV-A  plan". 
Similarly,  9  303.100(eK2)  is  amended  to 
delete  reference  to  distributing 
"promptly"  amounts  coDected  through 
wage  or  inccnoe  withholding.  FinaDy,  we 
are  deleting  from  regulations  governing 
distribution  of  State  tax  refund  offset 
coDections  the  words  "Within  a 
reasonable  time  period  in  accordance 
with  State  law"  in  9  303.102(g)(1). 

Establishment  of  Cases  and 
Maintenance  of  Case  Records— Section 
303.2 

1.  Application  Process.  Section 
303.2(a](l]  requires  that  the  TV-D  agency 
must  make  applications  for  child 
support  services  readily  accessible  to 
the  pubhc. 

Section  303.2(a)(2l  requires  that  when 
an  individual  requests  an  application  or 
rV-D  services,  die  IV-D  agency  must 
provide  applications  on  the  day  an 
individual  makes  a  request  in  person,  or 
send  an  application  to  the  individual 


32286  Federal  Register  /  Vol.  54.  No.  149  /  Friday,  August  4,  1989  /  Rules  and  Regulations 


within  no  more  than  5  working  days  of  a 
written  or  telephone  request  for 
services.  In  addition,  information 
describing  available  services,  the 
individual's  rights  and  responsibilities 
and  the  State's  fees,  cost  recovery  and 
distribution  policies  must  accompany  all 
applications  for  services  and  must  be 
provided  to  AFDC,  Medicaid  and  title 
rV-E  foster  care  applicants  or  recipients 
within  no  more  than  5  working  days  of 
referral  to  the  IV-D  agency. 

Paragraph  (a)(3)  requires  that  the  IV- 
D  agency  must  accept  an  application  as 
filed  on  the  day  it  and  the  application 
fee  are  received.  An  application  is  a 
written  docimient  provided  by  the  State 
which  indicates  that  the  individual  is 
applying  for  child  support  enforcement 
services  under  the  State's  title  IV-D 
program  and  is  signed  by  the  individual 
applying  for  IV-D  services. 

2.  Opening  cases.  Section  303.2(b) 
requires  that,  for  all  cases  referred  to  the 
rV-D  agency  or  applying  for  W-D 
services  under  S  302.33,  the  IV-D  agency 
must,  within  no  more  than  20  calendar 
days  of  receipt  of  referral  of  a  case  or 
filing  an  appUcation  for  services,  open  a 
case  by  establishing  a  case  record,  and 
based  on  an  assessment  of  the  case  to 
determine  necessary  action:  solicit 
necessary  and  relevant  information  fiom 
the  custodial  parent  and  other  relevant 
sources  and  initiate  verification  of 
information,  if  appropriate;  and,  if  there 
is  inadequate  location  information  to 
proceed  with  a  case,  request  additional 
information  or  refer  the  case  for  further 
location  attempts  as  specified  in  §  303.3. 

Location  of  Absent  Parents— Section 
303.3 

1.  Definition.  Section  303.3(a)  defines 
"location"  as  information  concerning  the 
physical  whereabouts  of  the  absent 
parent  or  the  absent  parent's 
employer(8),  other  sources  of  income,  or 
assets,  as  appropriate,  which  is 
sufficient  and  necessary  to  take  the  next 
appropriate  action  in  a  case. 

2.  Location  sources.  Section 
303.3(b)(1)  requires  the  IV-D  agency  to 
use  appropriate  Federal,  interstate  and 
local  location  sources  and  to  use 
appropriate  State  agencies  and 
departments  as  authorized  by  State  law. 

Paragraph  (b)(2)  requires  that  States 
establish  working  relationships  with  all 
appropriate  agencies  in  order  to  utilise 
locate  resources  effectively. 

3.  Actions  required  within  75  calendar 
days.  Paragraph  (b)(3)  requires  that  the 
rV-D  agency,  within  no  more  than  75 
calendar  days  of  determining  that 
location  is  necessary,  access  all 
appropriate  location  sources,  including 
the  Federal  PLS,  and  ensure  that 


location  informatioD  is  sufficient  to  take 
the  next  appropriate  action  on  a  case. 

Paragraph  (b)(4)  requires  that  the  IV- 
D  agency  refer  appiopriate  cases  to  the 
IV-D  agency  of  any  other  State,  in 
accordance  with  the  requirements  of 
S  303.7  of  this  part.  To  correspond  with 
this  requirement,  S  803.7(b)(2]  requires 
that  the  initiating  State  refer  any 
interstate  case  to  the  responding  State's 
central  registry  for  action  within  20 
calendar  days  of  determining  the  absent 
parent  or  putative  father  is  in  another 
State.  The  IV-D  agency  of  the  other 
State  must  follow  the  procedures  in 
paragraphs  (b)  (1)  through  (5)  for  such 
cases,  as  necessary,  except  that  the 
responding  State  is  not  required  to 
access  the  Federal  PLS  under  paragraph 
(b)(3). 

4.  Continued  location  attempts. 
Paragraph  (b)(5)  requires  that  the  IV-D 
agency  periodically  repeat  location 
attempts  in  cases  in  which  previous 
attempts  to  locate  absent  parents  or 
sources  of  income  and/or  assets  have 
failed,  but  adequate  identifying  and 
other  information  exists  to  meet 
requirements  for  submittal  for  location. 
Attempts  must  be  repeated  quarterly,  or 
immediately  upon  neceipt  of  new 
information  which  may  aid  in  location, 
whichever  occurs  sooner.  Quarterly 
attempts  may  be  limited  to  automated 
sources  but  must  include  accessing  State 
employment  security  files.  Repeated 
attempts  because  of  new  information 
must  meet  the  requirements  in 
paragraph  (b)(3). 

Paragraph  (b](6]  requires  that  at  least 
annually,  States  must  submit  to  the 
Federal  PLS  cases  fai  which  location  is 
needed  and  previous  attempts  to  locate 
have  failed  and  which  meet  the 
requirements  for  submittal  to  the 
Federal  PLS. 

Paragraph  (c)  requires  that  the  State 
must  establish  guidelines  defining 
diligent  efforts  to  serve  process.  These 
guidelines  must  include  periodically 
repeating  service  of  process  attempts  in 
cases  in  which  previous  attempts  to 
serve  process  have  failed,  but  adequate 
identifying  and  other  information  exists 
to  attempt  service  of  process. 

Establishment  of  Support  Obligations — 
Section  303.4 


Section  303.4(d)  requires  the  IV-D 
agency,  within  00  calendar  days  of 
locating  the  absent  parent  or  of 
establishing  paternity,  to  establish  an 
order  for  support,  or  complete  service  of 
process  necessary  to  establish  a  support 
order  (or  doctiment  unsuccessful 
attempts  to  serve  process,  in  accordance 
with  the  State's  guidelines  defining 
diligent  efforts  under  §  303.3(c)).  To 
correspond  with  the  requirement  in 


paragraph  (d),  S  303.101(b)(2)  states  that 
actions  to  establish  or  enforce  support 
obligations  in  IV-D  cases  must  be 
completed  from  the  time  of  successful 
service  of  process  to  the  time  of 
disposition  with  the  required 
timeframes. 

Section  303.4(e)  requires  that  in 
situations  where  a  support  order  is 
dismissed  without  prejudice,  the  IV-D 
agency  must,  at  the  time  of  the 
dismissal,  examine  the  reasons  for 
dismissal  and  determine  when  it  would 
be  appropriate  to  seek  an  order  in  the 
future,  and  seek  a  support  order  at  that 
time. 

Establishment  of  Paternity— Section 
303.5 

1.  Paternity  establishment  process 
timeframe.  Section  303.5(a)(1)  requires 
that  the  IV-D  agency,  withdn  no  more 
than  90  calendar  days  of  locating  the 
alleged  father,  file  for  paternity 
establishment  or  complete  service  of 
process  to  establish  paternity  (or 
docimient  unsuccessful  attempts  to 
serve  process  in  accordance  with  the 
State's  guidelines  defining  diligent 
efforts  under  §  303.3(c)),  whichever 
occurs  later  in  accordance  with  the 
State's  procedures  for  paternity 
establishment.  Under  paragraph  (a)(2), 
paternity  must  be  established  or  the 
alleged  father  excluded  as  a  result  of 
genetic  tests  and/ or  legal  process  within 
one  year  of  the  later  o£  (i)  Successful 
service  of  process;  or,  (ii)  the  child 
reaching  6  months  of  age. 

Paragraph  (a)(3)  reqsires  that,  in  any 
case  where  an  alleged  father  is  excluded 
but  more  than  one  alleged  father  has 
been  identified,  the  rV->D  agency  must 
meet  the  requirements  set  forth  in 
paragraphs  (a)  (1)  and  (2)  for  each 
alleged  father  identified. 

2.  Use  of  laboratories  which  perform 
genetic  testing  at  competitive  rates. 
Paragraph  (c)  requires  that  the  IV-D 
agency  identify  and  use  through 
competitive  procurement  laboratories 
which  perform,  at  reasonable  cost, 
legally  and  medically  acceptable  genetic 
tests  which  tend  to  identify  the  father  or 
exclude  the  alleged  father.  The  IV-D 
agency  must  make  available  a  list  of 
such  laboratories  to  appropriate  courts 
and  law  enforcement  officials,  and  to 
the  public  upon  request. 

To  correspond  with  these  changes, 
§  304.20(b)(2)  is  revised  by  changing  the 
reference  to  blood  tests  to  genetic  tests 
and  the  reference  to  §  303.5(b)  to 
S  303.5(c). 
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Enforcement  of  Support  Obligations — 
Section  303.6 

This  final  regulation  revises  §  303.6  by 
deleting  the  enforcement  techniques 
listed  in  paragraphs  (a)  through  (f)  and 
adding  monitoring  and  enforcement 
requirements  in  new  paragraphs  (a) 
through  (c). 

1.  Monitoring  compliance  with  orders 
and  identifying  delinquencies.  Section 

S  303.6(a)  requires  that  the  IV-D  agency 
maintain  and  use  an  effective  system  for 
monitoring  compliance  with  the  support 
obligation.  This  monitoring  includes 
monitoring  of  all  provisions  of  support 
orders,  including  health  insurance  for 
the  child(ren). 

Additionally,  paragraph  (b)  requires 
that  thq  rV-D  agency  maintain  and  use 
an  effective  system  for  identifying  those 
cases  in  which  there  is  a  failure  to 
comply  with  the  support  obligation  on 
the  date  the  parent  fails  to  make 
payments  in  an  amount  equal  to  the 
support  payable  for  one  month  or  earlier 
in  accordance  with  State  law. 

2.  Enforcement  actions.  Paragraph 
(c)(l]  requires  that  the  State  initiate 
wage  withholding  in  accordance  with 
the  requirements  of  S  303.100.  Paragraph 
(c)(2)  requires  that  the  State  take  any 
appropriate  enforcement  action  (except 
income  withholding,  and  Federal  cuid 
State  income  tax  refund  offset)  unless 
service  of  process  is  necessary,  within 
no  more  than  30  calendar  days  of 
identifying  a  delinquency  or  other 
support-related  non-compUance  with  the 
order,  or  location  of  the  absent  parent, 
whichever  occurs  later.  If  service  of 
process  is  necessary  prior  to  taking  an 
enforcement  action,  the  IV-D  agency 
must  complete  such  service  (or 
document  unsuccessful  attempts  to 
serve  process  in  accordance  with  the 
State's  guidelines  defining  diligent 
efforts  under  S  303.3(c))  and  take  the 
enforcement  action,  if  process  is  served, 
within  no  more  than  60  calendar  days  of 
identifying  a  delinquency  or  other 
support-related  non-compliance  with  the 
order,  or  location  of  die  absent  parent, 
whichever  occurs  later. 

This  requirement  includes  taldng 
appropriate  enforcement  action  within 
the  above  timeframes  upon  notification 
of  non-compliance  with  an  order 
requiring  health  insurance  coverage.  In 
accorduice  with  current  medical 
support  requirements.  States  must 
attempt  to  enforce  a  requirement  in  a 
support  ordw  diat  an  absent  parent 
obtain  health  insurance  in  cases  of  non- 
compliance with  such  an  order. 

With  regard  to  Federal  and  State 
income  tax  refund  offset,  paragraph 
(c)(3)  requires  that  States  submit  all 
cases  v^ch  meet  the  certification 


requirements  for  State  tax  refund  offset 

once  a  year,  in  accordance  with 

S  303.102  and  State  guidelines  developed 

under  S  302.70(b),  and  for  Federal  tax 

refund  offset  in  accordance  with 

S  303.72. 

Paragraph  (c)(4)  requires  that  in  cases 
in  which  enforcement  attempts  have 
been  unsuccessful,  the  State  must,  at  the 
time  an  attempt  to  enforce  fails, 
examine  the  reason  the  enforcement 
attempt  failed  and  determine  when  it 
would  be  appropriate  to  talce  an 
enforcement  action  in  the  future,  and 
take  an  enforcement  action  at  that  time. 

Because  of  the  changes  discussed 
above,  we  deleted  the  list  of 
enforcement  techniques  in  former 
S  303.6  (a)  through  (f).  There  is  no  reason 
to  list  some  enforcement  actions  or  to 
try  to  list  all  techniques  smce  States  are 
required  to  take  whatever  enforcement 
action  is  warranted  in  a  particular  case. 

Procedures  for  Case  Assessment  and 
Prioritization — Section  303.10 

Section  303.10(a)  requires  that,  if  a 
State  adopts  a  case  assessment  and 
prioritization  system,  die  IV-43  agency 
must  continue  to  meet  the  timefi-ames 
and  case  processing  standards 
contained  in  part  303. 

Section  303.10(b)(5)  requires  a  State, 
in  implementing  a  case  assessment  and 
prioritization  system,  to  prioritize  cases 
after  reviewing  all  intake  information 
for  accuracy  and  completeness  and  if 
review  indicates  that  additional 
information  is  needed,  prioritize  only 
after  attempting  to  verify  or  secure  the 
information.  A  cross  reference  to  S  303.2 
is  added  to  S  303.10(b)(5)  to  ensure  that 
cases  are  prioritized  only  after  the 
requirements  for  estabUshment  of  cases 
and  maintenance  of  case  records  in 
S  303.2  are  met 

Finally,  we  are  tying  the  case 
processing  requirements  in  part  303  to 
the  requirement  for  periodic  review  of 
low  priorify  cases  contained  in 
S  303.10(b)(6).  Paragraph  (b)(6)  is 
amended  to  require  that  periodic  review 
of  low  priorify  cases  must  be  in 
accordance  with  the  standards  set  forth 
in  part  303,  such  as  quarterly  location 
attempts  and  diligent  efforts  to  effect 
service  of  process. 

Case  Closure  Criteria— Section  303.11 

Section  303.11  establishes  criteria 
States  must  use  to  determine  whether 
child  support  cases  may  be  closed.  If  a 
case  does  not  meet  at  least  one  of  the 
following  criteria,  it  must  be  kept  open 
and  worked.  However,  because  current 
regidatioRS  at  i  303.10  allow  States  to 
establish  procedures  for  case 
prioritization.  States  may  distinguish 
between  those  cases  widi  cxurent 


success  potential  and  those  which  do 
not  now,  but  may  in  the  future,  have 
potential  for  success.  This  latter  group 
could  include  the  cases  which  do  not 
meet  the  criteria  for  closure  but  in  which 
the  next  required  case  processing  step 
cannot  as  yet  be  ttJcen.  Requirements 
for  periodic  review  in  9  303.10  governing 
case  prioritization  systems,  and 
elsewhere  in  part  303.  would  apply  in 
these  cases. 

Section  303.11  is  entitied  "Case 
closure  criteria."  Paragraph  (a)  requires 
States  to  establish  a  system  for  case 
closure.  Paragraph  (b)  establishes  the 
criteria  for  case  closure  eligibilify. 

Paragraph  (b)(1)  allows  closure  of  a 
case  where  the  child  has  reached  the 
age  of  majorify,  there  is  no  longer  a 
current  support  order,  and  either  no 
arrearages  are  owed  or  arrearages  are 
under  $500  or  unenforceable  under  State 
law. 

Paragraph  (b)(2)  allows  case  closure 
where  the  child  has  not  reached  the  age 
of  majorify,  arrearages  are  less  than 
$500  or  unenforceable  under  State  law, 
and  there  is  no  longer  a  current  support 
order. 

Paragraph  (b)(3)  allows  a  State  to 
close  a  case  upon  the  death  of  the 
absent  parent,  or  putative  father,  if  no 
further  action,  including  a  levy  against 
the  estate,  can  be  taken. 

Paragraph  (b)(4)  states  tiiat  Uie  IV-D 
agency  may  close  cases  in  which,  either 
the  child  is  at  least  18  years  old  and  the 
action  is  berred  by  a  statute  of 
limitations  which  meets  the 
requirements  of  S  302.70(a)(5),  or  a 
genetic  test  or  court  or  administrative 
process  has  excluded  the  putative  father 
and  no  other  putative  father  can  be 
identified.  In  addition,  paragraph  (b)(4) 
specifies  that,  in  accordance  with 
S  303.5(b),  the  IV-D  agency  need  not 
attempt  to  establish  patemify  in  any 
case  involving  incest  or  forcible  rape,  or 
in  any  case  where  legal  proceedings  for 
adoption  are  pending,  if,  in  the  opinion 
of  the  rV-4)  agency,  it  would  not  be  in 
the  best  interests  of  the  child  to 
establish  patemify. 

Paragraph  (b)(5)  allows  case  closure 
where  die  IV^D  agency  has  been  unable 
to  locate  an  absent  parent  despite 
having  made  repeated  location  efforts 
usmg  multiple  sources,  including  those 
listed  under  S  303.3,  over  a  three-year 
period. 

Paragraph  (b)(6)  allows  case  closure  if 
the  absent  parent  cannot  pay  support  for 
the  duration  of  the  child's  minorify 
because  the  parent  has  been 
institutionalized  in  a  psychiatric  facilify. 
is  incarcerated  with  no  chance  for 
parole,  or  has  a  medicaUy-verified  total 
and  permanent  disabilify  with  no 
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evidmuM  ttavppati  potealiaL  Ilia  State 
must  aIm  dAteBioB  ihat  ao  inonig  or 
asfets  «T8  availAUe  to  the  .abMiit  poraat 
whidi  coald  be  levied  or  attached  lor 
miffort 

"Patagnph  (b](7)  allowfl  a.  case  to  be 
cloaad  wbea  the  absent  parent  is  a 
dticen  oE,  and  lives  in,  a  forei^i  country, 
does  not  work  for  the  United  States 
govemiBent  or  a  coiagwny  which  has  its 
headquarters  or  offices  in  the  U&  and 
has  no  reachable  domestic  income  or 
assets:  and  the  State  has  been  unable  to 
establish  reciprocity  with  &e  countiy. 

Pai^graph  was)  allows  a  case  to  be 
closed  if  the  resident  parent,  legal 
guardian,  attorney,  or  agent  of  a  chUd 
only  requested  fte  State  parent  locator 
service  (FUS)  to  submit  a  request  to  tfie 
Federal  nS  under  the  provisions  of 
i  302.39(c)lS)  and  the  location  services 
have  beeB  completed. 

VaiBgiaph  ^)(9)  allows  case  dosnre 
in  a  non-AFDC  case  or  in  a  former 
AFPC  Medicaid  or  foster  care  (tide  IV- 
E)  case  wlieu  the  cntonal  paieut 
requests  that  the  case  be  dosed  and 
there  are  m  anearages  assigned  to  tlie 
State. 

Paragraph  (b)(10]  allows  the  IV-0 
agency  to  cioee  a  case  when  it  has  been 
notified  by  the  iV-A  ar  IV-C  agency,  hi 
accmdaaoe  with  f  9n.31(c),  &at  there 
has  beea  a  finfding  «f  good  caase  for  Ae 
recipient's  failure  to  cooperate  in 
obtafldDg  support  and  in  IV-A  or  IV-£ 
agSDoy  kasdrtatateed  diat  patenii:^ 
estabMuMnt  or  support  estabUshsMnt 
and  enf orcssasat  mmj  aoK  proceed 
without  risk  or  bona  to  the  chsM  or 
caretaker  xelative. 

PsaagsB^  <b)tll)  aBows  case  doavs 
in  BBB-APDC  cases  if  the  IV-D  agency  is 
unable  to  SBBtsct  &e  castodiai  paraat 
ow  sEt  laaat  a  a^cafaidar  day  period 
despite  attsnirts  to  oootact  ttie  pannt 


by  both 
least 


and  lettar,  indnding  at 


t  Mlt)  aiows  case  doaioe 
Jim  111  ■■  iminwf  stina  nf  ttr  nnitnriid 
pawatwhea  the  Steteduumemts  both 

cooperatioa  aad  Aal  an  actioa  by  ifae 
custodial  parent  is  essential  far  te  asxt 
step  im  providiBg  sapport  enf orceaMatt 
nrrrtnus 

Parnysph  (c)  requires  the  State.  9G 
caleodadqrs  priar  to  any  case  dosore 
because  of  cdtecia  ia  paragra^  (Jb][l] 
through  {7)  aad  (llj  and  (12).  to  noti^ 
the  custodial  parent  in  writ^  of  the 
State's  intent  to  dose  the  case.  TIm  case 
must  be  left  apen  if  the  OMstodial  parent 
suppUes  hifiiiiiiiilina  in  response  to  the 
notice  which  could  lead  to  the 
eatsbiishaeat  otfpatnmity  or  a  si^ppart 
order  or  eaiBKesBeBt  of  aa  order  ar  i<e- 
estahlkhss  caatact  with  the  agency  ja 
the  case  of  pac^Mph  (bKlt  j.  if  a  case  is 


closed,  the  custodial  pareat  cmy ) 
at  a  later  date  that  the  case  be  teopeaed 
if  these  is  a  chssiga  ia  dicamstoaoes 
which  oaald  iead  to  die  estobhshseat  of 
paternity  sr  a  support  cKler,  or 
enforcement  of  an  order. 

Pafagraph  (d)  refuifes  the  IV-D 
agency  to  retain  oil  reoords  for  cases 
closed  pursuant  tothis  section  ior  a 
minimum  at  three  years,  in  acoordanoe 
with  45  CFR  iMtrt  7ft.  subpart  D. 

Minimaf  Oiycuiizutiuual  and  Staffhig 
Requirements — Section  903.20 

SectioD  d03.20(c),  Miaisul 
organizational  and  staffing 
requirements,  reqidres  that  theie  must 
be  an  oigaiuaatioail  stnicture  and 
sufficient  resources  at  the  State  or  locsl 
level  to  see!  the  perforounoe  aai  tisK 
ttaadanls  roHtainad  in  Part  303  and  to 
provide  for  the  oda^nistration  or 
supervision  of  support  enforcessent 
functions  listed  in  paragraphs  (c)(1) 
throa^  (9). 

Paragraph  (c)(7)  w  revised  to  state 
that  the  acdvitiea  to  enforce  ooUectioa 
of  support  sHMt  indude  arege 
withhoidiog  and  ofter  aval'  "Hde 
enfosoeaMat  tedadques. 

To  further  easuse  effective  child 
support  programs,  a  new  paragraph  (g) 
is  added  wluch  states  that  if  tt  is 
determined  as  a  rasak  of  aa  audit  under 
Part  JOS  ttoft  a  State  is  not  in  sdMtantial 
conviiaaoe  witti  tftle  IV-D  of  the  Act. 
the  Seoetaiy  wdl  cvahiMe  whedier 
inadequate  sesoiuces  wbs  a  sujor 
contrtfiutiqg  lector  mad,  if  necesssry. 
may  set  resource  Aandards  far  the 
Stato. 

Incentire  PoymerttB  to  States  and 
Political  SuMivisiviis — Section  303.52 
ana  riaposea  Section  904.12 

Because  regulations  for  incentive 
payments,  far  the  most  part  govern  a 
finaikcial  aspect  of  the  pragram  aad  do 
not  theFefore  fwftdy  belong  ia  Part 
303,  which  astabUshes  prograB 
standards,  i  a(».St(a},  (b)  and  (c)  are 
traasfeired  to  45  CFK  Part  304.  Federal 
Financial  Partidpation.  Accordii^y. 
curFeBt45  CFR  30}.S2(d]  is  being 
redesignated  as  i  903.52.  Furthermore, 
the  section  title,  faKeotive  pc^meiHs  to 
States  and  political  subdivisiana,  is 
changed  to  Pass-through  of  incentives  to 
politwfll  suuiu visions,  since  nns  is  me 
only  neqairemeal  temaaair^  in  this 
secttoa. 

To  ijnyiement  the  provisraas  of 
sections  a(a(ej  and  127  of  Pub.  L.  liOD- 
485,  esgidatiaas  fsveraing  incentive 
paysaents  aceasMnded  ia  two  ways. 
First,  to  itndnaiwi»  section  127,  wUch 
amends  sectiso  4i8{d)  af  &e  Ad  to 
exdude  the  coats  ttf  iatentote  9raat8 
when( 


paragraph  0»K4Xt)  is  sensed  to  state 
that,  effective  January  1, 199B,  in 
nnlciilating  the  amount  of  incentive 
payments,  amoiMitB  eayendedby  the 
State  la  cacryiog  out  aspedal  project 
under  sectioc  455i(e)  of  &e  Act  dull  not 
be  indoded  in  the  State's  total  IV-O 
administrative  costs,  bi  addition,  to 
imftkanejit  section  103(e)  of  Pub.  L.  10&- 
485,  a  new  paragraph  (vi)  is  added 
whidi  states  that  the  costs  of 
deaoanstration  praiects  far  evaluatii^ 
model  procedores  far  revaewii^  duJd 
support  awards  under -section  103(e)  af 
Pub.  L.  100-485  shall  not  lie  induded  ia  a 
State's  total  IV-O  ndwinislmtive  costs 
for  purposes  of  compiling  incentives. 

For  consistency  with  the 
redesigaatioB  of  asost  of  1 3(a.S2  as 
S  304.12,  ail  references  to  i  302J2{a) 
through  (c)  in  olber  rffulatioas  are 
chained  to  refer  to  i  J04.12. 

Medical  Sapport  Enforcement — Part  300 

Pneviwuij.  Part  306  was  divided  into 
two  Subparts.  Subpart  A  oootaioed 
requiresMBts  ^veiaiqg  optioiHl 
cooperative  e^freemenCs  and  Subpart  B 
contaaoed  required  IV-D  SMdioai 
siqipart  activitiea.  The  roqwiresicnti 
under  cunnit  Subpart  B  (I  30B.Sfll 
Sacuriag  imedical  siwpQrt  Jafooaation, 
and  i  30U1.  SecadBgaHdioal  sapport 
obligatiiHu]  are  moved  to  Part  30ib 
redes^uited  as  fi|  301.30  and  8Q3J1. 
respectively.  Ibe  jpgidstioas  under 
current  Su^art  A  lesMia  aa  Part  30B 
itfithoat  the  headkig  of  Sabpsst  A. 

For  oaasistaBcy  arilh  the  chaages  sol 
redesignatiaas  writhiBPart  JM,  all 
ref efCBoes  in  pmg>ain  repdaltoas  to 
regulatioBS  in  curreat  tal  aot  aie 
changed  to  laflect  the  ArsaaiBr  of  the 
contents  of  Sabpart  S  to  Psrt  aos  aad  the 
redesjgnstian  of  Subpart  A  af  Psrt  KM 
as  Part  308. 

Response  to  Gonnaaals 

We  leoeisad  oonmeats  OB  the  Botice 
of  proposed  ndeatakiag  fraai  ever  150 
ooauneators  lepresenliag  natioaal 
orgaiuBatiaBS.  State  aad  tocal  IV-0 
agencies,  child  advocacy  groups,  and 
private  dliaeas.  Cnmaimls  and  oar 
respoaaes  are  as  faUasvs. 


Effective  Date  of  tteguiremeats  and 
Correspondiz^g  Audit  Standards 

1.  Conrntent  Wt  rscaived  asay 
comments  en  the  proposed  cQeLtive 
date  of  tiiese  rsquimaeals.  Da 
prepondersaoB  af  oeasoaaters  isdicated 
thatdieyooaidnotBi 
without  Statewide  aad  i 

systena.  Ikese  caaBKrttaBs  Hged  that 
llir  ffTiiitlii  Jsiii  is  fiiiafiiasia  hs  III  i1 
to  such  a  lewd  af  antaBatiaiL  Jkaaa 


iC 
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suggested  that  the  timeframes  not  be 
effective  until  October  1, 1995,  when 
States  are  required  by  the  Family 
Support  Act  of  1988  to  have  operational 
automated  child  support  enforcement 
systems  in  place,  or  even  until  one  or 
two  years  after  that  date.  One  State 
with  an  automated  support  enforcement 
system  requested,  for  example,  that 
timeframes  be  phased  in  as  part  of  a 
State's  responsibilities  to  have 
automated  systems  in  place  by  1995, 
arguing  that  in  their  own  situation, 
modification  of  State  law  and 
regulations  as  well  as  change  to  current 
system  processing  methods  would  be 
necessary.  Others  asked  that 
implementation  be  delayed  imtil  two  or 
three  years  after  publication  of  the  final 
rules,  as  opposed  to  the  October  1, 1990 
date  set  forth  in  the  proposed  rule. 

Some  commenters  suggested  a  phase- 
in  of  timeframes  between  October  of 
1990  and  October  of  1995.  One 
suggestion  was  that  new  IV-4}  cases  be 
subject  to  the  timeframes  in  1991  and 
existing  IV-D  cases  become  subject  to 
the  timeframes  in  1996.  Others  suggested 
that  more  liberal  requirements  be 
effective  in  1992  (suggesting  double  the 
proposed  timeframes  for  each  action) 
and  the  proposed  timeframes  be 
effective  in  1993.  Still  others  suggested 
implementing  timeframes  one  at  a  time 
or  letting  State  IV-D  agencies  set  their 
own  timeframes. 

A  number  of  commenters  asked  that 
States  not  be  subject  to  a  determination 
of  substantial  compliance  with  the 
program  standards  as  a  result  of  an 
audit  until  there  has  been  a  period  of 
evaluation  of  State  performance  with 
respect  to  the  proposed  standards.  One 
commenter  requested  100  percent 
Federal  funding  of  the  cost  of 
implementation  for  a  period  of  time 
prior  to  the  effective  date  of  the 
requirements  and  evaluation  of  the 
results  achieved  before  such  date.  Some 
State  agendes  asked  for  technical 
assistance  in  meeting  the  timeframes 
established. 

Response:  The  Congress,  in  requiring 
the  Secretary  to  publish,  within  10 
months  of  the  effective  date  of  the 
Family  Support  Act  of  1988,  final 
regulations  requiring  States  to  provide 
IV-D  services,  induding  im)mpt 
distribution  of  ooUections  to  families, 
did  not  intend  that  the  effective  date  of 
those  regulations  be  inordinately 
delayed.  Several  commentos  noted  that 
many  of  the  requirementa  set  forth  in  the 
proposed  rule  refleded  good 
management  and  were  achievable  in  a 
well-run  diild  support  operation  today. 

Therefore,  while  we  are  sympathetic 
to  Ae  demands  placed  upon  States  by 
the  new  requirements,  we  believe  that 


the  approach  most  consistent  with 
Congressional  intent  with  respect  to 
implementation  of  the  timeframes  and 
with  the  pressing  need  for  performance 
improvement  is  to  retain  the  Octobco'  1, 
1990,  effective  date.  We  have,  however, 
extended  or  revised  many  of  the 
proposed  timefitunes  to  take  into 
consideration  the  concerns  of 
commenters  and  believe  the  revised 
timeframes  to  be  indicative  of 
alternative  timeframes  suggested  by 
many  States.  We  intend  to  consider 
concerns  about  how  to  assess 
compliance  in  developing  audit 
requirements  for  these  standards  (see 
response  to  next  comment). 

2.  Comment:  Commenters  requested 
that  we  change  the  ciurent  audit 
standard  of  75  percent  compliance  with 
program  requirements  to  begin  with  a 
lower  percentage  and  increase  the 
percentage  of  cases  which  must  be 
processed  in  accordance  with  the 
timeframes  between  1991  and  1995.  One 
example  given  was  50  percent 
compliance  in  FY  1991,  increasing  by  5 
percent  a  year  until  75  percent 
compliance  would  be  required  in  FY 
1996.  Alternatively,  40  percent 
compliance  initially  was  suggested  with 
an  increase  of  10  percent  a  year  until  a 
75  percent  compliance  rate  was  reached 
in  a  later  year.  Other  commenters,  by 
the  same  token,  requested  a  more 
stringent  compliance  standard  (for 
services  other  than  paternity 
establishment),  suggesting  between  90 
and  98  percent  rather  than  75  percent 
depending  on  the  services  needed  in  the 
case. 

Response:  Given  the  impact  of  these 
regulations,  we  are  convinced  by  the 
commenters  that  the  best  way  to  ensure 
that  States  work  all  cases  and  provide 
all  necessary  services  in  accordance 
with  the  new  program  standards  and 
timeframes  would  be  to  assess  State 
compliance  over  a  period  of  time.  We 
are  in  the  process  of  revising  the  audit 
regulations  to  address  the  new  program 
standards  and  intend  to  publish  a 
proposed  audit  regulation  as  soon  as 
possible  after  publication  of  this 
regulation.  Final  revised  audit 
regulations  are  scheduled  to  be 
published  before  the  October  1, 1990, 
effective  date  for  program  standards. 
Specific  suggestions  for  assessing  State 
compliance  with  the  new  requirements 
will  be  considered  in  revising  the  audit 
regulation. 

3.  Comment  We  solicited  comments 
on  what  steps  we  should  take  to  reflect 
improvements  in  case  processing  over 
time.  Options  presented  in  the  preamble 
to  the  proposed  nile  were:  (1)  Wait  to 
dedde  whether  and  how  to  change 
timeframes;  (2)  write  into  die  final 


regulation  a  date  by  which  the 
regulations  must  be  reviewed  end 
updated;  and  (3)  write  into  the 
regulations  shorter  timeframes  for  years 
after  1990.  We  received  preferences  for 
each  of  the  three  options  by  those  who 
responded.  The  majority  of  those  who 
commented  indicated  that  we  should 
wait  until  after  the  standards  are 
effective  and  State  compliance  has  been 
evaluated  before  making  any  dedsions 
with  respect  to  revisions.  States  and 
localities  wondered  how  we  could  plan 
to  change  standards  before  we  have  any 
experience  with  their  impact  Some 
commenters  preferred  die  regulations  to 
indude  a  date  by  which  standards  will 
be  reviewed  and  revised.  Suggestions 
for  the  timing  of  reviews  ranged  from  18 
months  to  4  years.  It  was  suggested  that 
revised  standards  be  submitted  to  the 
Congress  and  that  IV-^  agencies  and 
the  courts  have  an  opportunity  to 
comment  on  the  proposed  standards. 

Response:  As  a  result  of  these 
comments,  we  have  decided  to  wait 
until  there  is  some  base  of  experience 
with  full  implementation  of  the 
timeframes  before  we  determine  how  or 
whether  to  revise  them.  However,  we 
plan  to  look  at  operational  experience 
with  the  timeframes  and  institute  any 
necessary  changes  or  other  action 
within  no  more  than  4  years  of  the 
effective  date  of  October  1, 1990. 

4.  Comment  Several  States  stressed 
the  need  for  dear  and  precise  program 
standards  which  are  not  subject  to 
interpretation  by  the  auditors.  They 
indicated  that  regulations  are  sometimes 
interpreted  differently  by  auditors  and 
any  discretion  on  their  part  should  be 
removed.  They  requested  that  changes 
to  the  audit  regulations  and  audit  guides 
to  evaluate  State  compliance  with  the 
time  standards  be  issued  at  the  same 
time  as  the  final  regidations.  A  number 
of  commenters  were  concerned  about 
the  need  for,  and  how  to,  dociunent 
compliance  with  each  of  the  standards. 
They  requested  that  documentation  to 
prove  compliance  with  case  processing 
requirements  be  explicitiy  stated  in 
regulations.  States  were  concerned  that 
documentation  of  each  timeframe  would 
be  time  consuming  and  take  time  which 
could  otherwise  be  spent  working  cases. 
Commenters  were  concerned  about 
documentation  as  the  only  way  to  prove 
action  had  been  taken  on  a  case. 

Response:  We  have  revised  the 
proposed  regulations  to  attempt  to 
remove  any  ambiguity  which  might  be 
subject  to  varying  interpretation.  In 
addition,  as  discussed  previously,  we 
are  currentiy  revising  audit  regulations 
to  address  the  requirements  of  this 
regulation.  Those  regulations  will  be 
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pobUshed  for  oomimwil  as  loen  ai 
possible  alter  pidificatton  of  thaas 
regulatkms  in  final  form,  l/mth  lapect  to 
concerns  sJboirt  duuuueirtalion,  States 
henre  eiways  been,  and  ivifl  contfanre  to 
be.  mponslble  for  proof,  for  papuses  tff 
an  andlt.  that  ftey  are  meting  program 
ie(|iiii'euMuts  or  bare  net  uian  with 
respect  to  a  particdar  case.  Necessary 
documentation  is  not  specified  in 
legulalions  Vecawse  to  do  so  wodd  be 
oreriy  presoiv^'^''^  and  it  wuuM  tie 
impoasffile  to  ^pedSj  erery  type  off 
il^HiWW'**^^"'*  ^V^i^  ivoBd  iniBcate 
oompnasioe  wiiB  eadi  rejaiaiory 
requirenent  giBainatien  of  an  aoAtor^s 
ptoraerionH  Jiidynent  is  neifter 
pqariMe  uui  de^aWe,  bat  a  variety  of 
inleinal  ^naSly  cuntiuis  eRsures 
nadeBd  coBsMency  in  the  condnct  of 
the  BodH  taeiion.  fterfy.  iw  bcfiew 
tiiat  Ihe  reelsions  to  ttie  propoeed  iwe  to 
eliaiaata  annacessaiy  intmim 
timefranaa  are  responsive  to  StatesT 
conoeras  that  doooeMtation  wtt  be  too 
time-coi 


Overall  AhentaUve  Approaches 

1.  Comment  We  veceivBd  a  nuaber  of 
dtamaeihnes  to  oar  appnach  to  laiaring 
proavt  leapooae  Id  reqaests  te  IV-O 
servteea.  One  Stale  aanested  ikat  WW 


timefraaHS  for  case  proeeaaing.  And 
estabUah  aadit  wqHiremwHs  based  oa 
end  results,  such  «s  those  in  place  for 
expedited  pnioesses  far  establishing  and 
eaCoicHV  sivpoit  orders.  SpedflcaUy, 
the  State  rnrwasaffndpfl  that  actiooa 
taken  to  open  cases,  initiate  abaeat 
pucnt  or  putative  father  locations,  aad 
wbeie  location  ol  the  parent  ia  known, 
file  petttioBS  for  paternity  and/or 
sivport  be  veqaired  to  be  completed  in 
80  peroent  of  the  cases  within  three 
monlba.  70  peicent  within  six  aaoaths. 
and  75  peroeat  wiflun  one  year.  Another 
alternative  was  to  establish  standards 
similar  to  the  pateinity  establishmpnt 
standani  frtT*''<«*'«^  by  the  Family 
Si^port  Act.  under  which  a  State's 
perfonaanca  is  evaluated  based  on  the 
perrnntaaa  fff  art'T"*  takenout  of  the 
total  notians  needed  to  be  taken,  with  a 
fpfffifir-  js^piovement  in  performance 
Dsquired  each  year.  FinaQy.  a 
^.ffM^antiw  mggpotpd  that  we  mandate 

timafminaa  fpT  m"]"*'  Tiwir^*""*  of  ftW 

IV-D  program,  not  each  step  of  the 
nrocaas. 

Response:  Vfe  believe  that  diaqges 
made  to  the  proposed  rule  to  eliminate 
certain  specific  Qmeframes  are 
consiaisBd  with  the  broader  approadi 
requested  by  some  States.  We  disagree 
with  the  aqggesfion  thaft  we  implement 
«iq)edflad  prooesses-t]^  ttmeframes  for 
processing  caaea.  We  received  a  nuoiber 
of  comments  reqnesttng  that  Inffividual 


timeframes  be  iBq>osed  to  control 
specific  ncttons  taten  by  different 
ratities  »^w«t*i>«<*w'ip^  one  or  more  faccrts 
of  a  StateTa  overall  IV-D  program.  GIvea 
the  extent  of  comments  about  bow  meay 
dUferenl  enfttios  are  involved  in  &e  IV- 
D  process,  lack  of  adequate  case 
management  processes  in  many  TV-D 
programs  and  delays  in  providh\g 
sendees,  we  beilieve  that  setting  specific 
timeframes  for  eadk  step  of  ibe  process 
will  ensure  States  provide  necessaiy 
services  on  a  tinsely  basis.  Finally,  a 
standard  based  on&e  percentage  of 
actions  taken  out  cf  the  total  actions 
needed  to  be  taken  is  not  a  measure  of 
prompt  response  to  requests  for 
services. 

2.  C<7JBBiect.'Aniunberof  commanters 
nagQftrd  fliat  we  convert  proposed 
time&suaes  «o  that  «I1  timeframes  of 
over  9  days  are  cafeadar  day  timpframpa 
and  all  timi^wBifft  of  0  or  fewer  days 
are  work  daya. 

Ae^mnse:  WhUa  we  beiieve  that 
looking  bade  at  caae  records  and 
T^rtmninirf  wodc  days  for  audit 
purposes  will  aecaasitate  additional 
effort,  a  State  coald  be  seriously 
disadvantaged  in  iQing  to  aaeet 
calendar  day  timelranea  of  less  than  10 
days  beoanae  of  iatorveaing  weekends, 
nerefare.  we  have  changed  propoeed 
timeframes  by  dascifying  that  thoae 
between  1  and  10  days  are  working  days 
and  timefiwaes  of  11  days  and  above 
are  calendar  days.  Furtltermore,  we 
have  oonyerted  pwpoaed  tiawfrnrnps  of 
betvreen  11  and  30  woriKlays  (o  aa 
approxiaule  eqfmaaient  aunber  of 
calendar  days,  for  example,  15 
workdays  beoomea  20  calendar  days 
and  JO  workdays  becomes  40  calpiidar 
days. 

g.  Comoteat  W«  received  many 
comments  on  eadi  of  (be  tiBieframes 
reqdring  IV-0  agandea  to.  within  2 
woikiiig  days  of  completing  one  action, 
initiate  tiie  next  necessary  action  or 
semoe.  For  example,  wb«i  tiiere  is 
adeqnale  loca^on  information  to 
proceed  mVk  the  case,  Hbe  State  mvrt 
initiate  an  appropriate  senrice  vntfiin  2 
working  days  of  detemnnadon  of  the 
next  appropriate  action  or  sennoe. 
Commenters  were  concerned  oiat  vie 
reqdremeirt  was  loo  vaguei  uiey  wanted 
us  to  define  '^nliate,'*  "appi  wpi iate. 
and  Qstamnnation.  Tiiey  were  also 
concerned  Qtat  2  wonting  days  is  not 
adequate  to  prepare  aH  iSse  Qocemeins 
necessary  to  take  an  action,  for 
eAampSe,  request  service  of  process  or 
prepare  a  petition  for  paternity, 
estabBAonent.  Titty  requested  the 
tlraeframa  be  extended  to  any  wbere 
from  S  to  4S  woiUngiteys.  Commenters 
were  unsnre  about  whether  the 


requirement  was  to  ^art  to  take  an 
action  or  to  MBiantt.T!%t!yiniTiiJitadWMt 
the  Z-daj  ttansfrvnet  ve  mxreamltfc  and 
don't  aoconnt  for  iflneM,  Tacalion, 
training  or  loss  of  staill  A  niosber  of 
commentea  suggested '^at  we  sfindnate 
these  Interim  timeframes  and  indhide 
the  actions  required  onder  an  overdl 
timeframe. 

Response:  In  res|>onsa  to  tese 
comments  we  have  removed  the 
proposed  requirements  to  imtlate  the 
next  aiq>ropraale  action  or  sar^e  under 
proposed  |S  303.2(c](^  and  303  J(bXQ< 
Our  intent  Is  that  cases  move  forward  to 
the  neid  step  in  isase  processing  just  as 
soon  as  an  action  is  completed. 
However,  we  believe  Ami  since  each 
timeframe  begins  withfiie 
aoocmplishment  of  the  previous  task, 
i.e.,  the  timeframe  for  aupport  order 
estahiishmani  begins  arith  location  cf 
the  absent  parent  or  patami^ 
establishmeat  Aere  is  no  need  for  thaaa 
work-initiatian  dmefraasea.  Comaaentera 
convinced  us  that  they  are  too 
bundensome  to  docamant.  too  wague  lo    • 
ensure  consistent  applicatioa  or 
interpretatioa  with  reelect  to 
complianca.  and  truly  nmeoessary  given 
the  HiooBBpassiag  stmctrae  af  othar 
timeframea. 

4.  Csaatexit-  A  nandier  of  oonawntera 
indicated  that,  if  these  timefrsmps  are 
effective  before  1995  when  States  asast 
have  operational  automated  aystems, 
modificalions  to  cnrrsBt  automated 
systems  will  be  neceiiaary  and  Federal 
funding  shodd  be  aradable  for  those 
modificatians. 

/Zesponae:  Foieral  fimding  under 'die 
IV-O  pfuyim  ^  avaikUe  far 
modifications  to  automated  aystems 
necessary  to  enaure  oanqdianoe  with 
these  requirements.    | 

Suggestions  Beyoad  the  Scope  of  These 
Regulations 


1.  Conanent-  Coamaenters  requested 
that  the  incentive  fandkig  stmctnre  be 
changed  to  reaoove  the  cap  on  inoentives 
paid  on  non-AFDC  cdUections  faocauae 
it  sots  as  a  distnoentiye  to  providing 
services  la  non-AFDC  cases. 
Commenfters  dao  wete  oonoemed  dtat 
Congress  not  adept  a  eibiiBBm  cost  to 
coOec^kms  ra^  for  Stotes  to  qoa^  for 
incentive  payments.  Ibey  argue  that 
necessaiy  changes  to  comply  ifrith  new 
reqdrements  ^i^  be  osatty  and  States 
shodd  not  be  pemliaed  by  the  fact  that 
cost  to  coUeiAiun  raoDs  sup. 

fiesponser  ine  inosBniTe  iimnmg 
structure  is  specified  in  fiM  statute  and 
cuaiiges  to  it  are.  theteiorei.  oejronfd  iiie 
scope  oi  uns  legumiuB.  oiaies  wujlb 
iiuplBuieaft  egeullve  case  management 
procedures  and  aggmastvely  use 
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available  enrosoanmnt  tec&niques  \ 
and  do  operate  a  cost  effective  IV-O 
prognm. 

2.  Cnninant:  A  number  of  Statea  also 
requested  that  the  $50  diaragard  and 
pass-throu^  providcms  of  the  statute  be 
repealed  and  alternatively  AFDC  grants 
be  increased  across  die  board. 
Commenters  aigued  that  the  $50  pass- 
throujjh  provision  is  cumbersome  to 
administer,  discriminates  against 
children  whose  absent  parents  cannot 
be  made  to  pay  support  and  doesn't 
resdt  in  greater  cooperadon  from  ttie 
custodial  parent  or  compliance  by  the 
absent  parent,  as  Intended  by  the 
Congress. 

Response:  As  the  commenters 
recognized,  any  change  in  the  $50 
disregard  and  paas-tluxnigh  provisions 
wodd  require  a  change  in  the  statute 
governing  the  IV-A  and  IV-D  programs. 

3.  ConuTienCr  Some  commenters 
requested  specific  dianges  to  the 
regulations  governing  the  IV-A  program. 
Specifically,  diey  asked  that  IV-A 
agendes  be  required  to  determine  AFDC 
eUgibUity  wifinn  2  rafiier  than  47  days 
and  to  notify  the  IV-D  agency  within  2 
days  of  application  for  AFDC,  as 
opposed  to  die  current  requirement  of 
notice  widiin  2  days  of  determination  of 
eligibility.  Similarly,  commenters 
requested  a  2-day  timeframe  for  notice 
by  die  rV-A  agency  to  dw  IV-D  agency 
of  AFDC  indigRnlity  or  termination. 
Another  oominenter  requested  diat 
standards  be  established  for  referrd 
and  processmg  of  cases  within  the  IV-^A 
system  and  that  applicants  for  AFDC  be 
required  to  provide  minimal  information 
elements  as  a  prereqdsite  to  AFDC 
eligibility. 

Aeqxmse*  The  requested  changes  to 
AFDC  program  regdations  are  beyond 
the  scope  of  these  regdations,  whidi  is 
to  establish  standards  for  prompt 
response  to  requests  for  services  under 
the  IV-D  program,  tnduding  prompt 
distribution  of  coUectioos  to  families. 
However,  the  Family  Support 
Admimstration  is  oommitted  to 
considering  ways  to  strengthen  those 
IV-A  program  requirements  governing 
AFDC  applicant  and  redpient 
cooperation  so  as  to  improve  the  qudity 
and  timeliness  of  information  transfer 
between  the  IV-A  and  IV-^  programs. 

Support  Paymeat  to  the  IV-D  Agency- 
Section  302J2 

"nde  of  Section 

1.  ConninestrOne  comaaenter 
suggeated  that  aiooe  i  30ZJ2  now 
contaisB  laqsneaMnto  for  distribution  of 
coUectiona,  tha  title  of  the  section 
should  be  ckaaged  to  reflect  this 
additiond  cooteuL 


Wb_ 

changed  die  title  to  "Collection 

Distrihulton  of  S««)port  Paynente  bt  die 
IV-DA§eQcy." 

Section  g02.32(b] — infondng  the  IV-A 
Agency  of  GoOectiona 

1.  Comment:  We  recdved  a  number  of 
comments  on  the  proposed  requirement 
that  TV-D  agendas  report  the  nm«ii««t  of 
any  support  coUection  to  the  IV-A 
agency  mthin  10  workintg  days  of  the 
coUectioD.  Commenters  indicated  **vit 
dafly  notice  serves  no  practiod  purpose 
and  wodd  unnecessarily  complicate  the 
recordkeeping  process  because  nothing 
can  be  done  to  redetermine  AFDC 
eligibility  until  aU  coDecUons  for  a 
month  have  been  received.  Alternatives 
suggested  induded  keeping  the  current 
requirement  diat  IV-D  agendes  report 
the  amount  of  the  collection  "as  soim  as 
possible  but  not  later  than  30  days  after 
the  end  of  a  month."  or  requiring  notice 
to  the  IV-A  agency  urithin  10  days  of  the 
end  of  the  month  or  10  calendar  days 
from  the  date  of  initial  receipt  in  the 
State.  The  dtemative  suggested  by  the 
most  commenters  vras  10  woridng  days 
from  the  end  of  the  montii  of  collection. 

Response:  In  retrospect  and  in  light  of 
the  comments  recdved,  we  agree  that 
requiring  notice  to  the  IV-A  agency 
within  10  calendar  days  of  imtial  recdpt 
in  the  State  wodd  be  unddy  stringent. 
We  have  revised  {  302.32(b)  as 
suggested  by  many  commenters,  to 
require  the  IV-D  agency  to  inform  the 
rV-A  agency  of  the  amount  of  the 
collection  which  represents  pa3rraent  on 
the  reqdred  support  obligation  for  the 
month  within  10  working  days  c^  the  end 
of  the  month  in  ««^idi  die  support  is 
recdved  by  the  IV-D  agency 
respoadUe  for  final  distribution  of  die 
collection. 

2.  Commeat:  One  commenter  asked  if 
notice  to  the  IV-A  agency  inchided 
notice  of  collection  of  past-due  support 
or  just  notice  of  current  support 
collected. 

Response:  Under  |  302.32(b),  die  10- 
working  day  reporting  reqmrement 
applies  ody  to  the  anumnt  of  ooUectioo 
which  represents  payment  on  the 
required  support  obiigation  for  die 
month. 

3.  Coaunent  A  number  of  commenters 
asked  whetlier  direct  on-line  access  by 
IV-A  ageadea  to  IV-D  odlectian  date 
meets  the  requirements  for  notice  to  the 
IV-A  agency  required  onder  (  3Q2.32(b). 

Response:  Direct  on-line  access  to 
IV-D  ooUecdon  date  Bwets  the 
reqmrement  far  notice  under  §  3a2J2(b). 

4.  GpOHBieo/:  One  oonunenler  aaksd 
why  die  pcoposd  forceporting 
coltertiona  to  the  IV-A  agency  wjm 
innnndstent  with  the  n-qisrrmont  for 


AFDCredpianUtou., 

widiin  Iha  fiat  and  fifth  of  anch  I 

Aeqx>/isr  We  belteve  the  • 
is  refmteg  to  the  raquhuBent  at «  GPR 
23m  far  AFDC  redpimU  to  report 
eainad  teooase  asoaiyy  to  Ifae  IV-A 
agency.  There  is  no  Federal  reqatacoMnt 
to  report  teooBK  wttfate  1  to  5  daya  of 
the  end  of  the  Baarth.  Becauae  the 
timefraaM  far  the  IV-D  agency  to  report 
coUectiana  to  the  IV-A  agsncy  is  now 
linked  to  a  fUl  timAon^mr  nontfa.  it  ia 
consistent  with  the  reqoiienieot  far 
AFDC  redpiento  to  report  earned 
income. 

Section  90£.S2(f)— Timeframes  for 
Distribotion  of  CoDections 

General  Comnettts 

\,  Comment  A  few  oonunentets 
questioned  use  of  the  tenn 
"distribution."  and  whether  it  was  bdng 
confused  with  diabursement  They 
darned  distributioa  as  a  puiuess  to 
identify  the  ekmente  of  a  payment  and 
to  allocate  the  payment  among 
thoae  etementa.  te.,  $50  paaa-lfaroagh, 
current  AFDC  reimbnraement  current 
st^pport  pnyment  to  family,  past  AFDC 
reimbursement  arrearages  paymeat  to 
family.  Tbey  view  disbursement  as  die 
sendtog  of  die  payment  itself  and 
suggested  that  we  ddier  establish 
timefrasaes  for  disbursement  of 
payments  to  families  or  esUt>li8h  one 
timeframe  for  the  entire  distribution 
process. 

Response:  While  we  agree  widi  the 
commeoter's  diaracterization  of 
disbursement  versus  distribution, 
because  Congress  referred,  in  tiie  Family 
Support  Act  to  "distribution"  of 
collections  to  families,  "distributioa"  is 
generally  used  u  diese  r^ulatioos.  We 
have,  however,  in  response  to  commeots 
addressed  later,  revised  the  proposed 
requirements  to  establish  timeframes  for 
seoding  (disbursiog)  coUectioos  to 
families.  We  are  not  establidung  one 
timeframe  for  the  entire  distribution 
process  in  AFDC  cases  because,  while 
distributioo  to  families  of  aaoounts  in 
excess  of  die  $50  pass-tfaitw^  payment 
depends  on  whether  or  not  tlie  family 
continues  to  be  eligible  for  AFDC  the 
$50  pass-through  paymeat  itself  does 
not  and  may  be  seat  to  the  family 
without  waiting  for  digibility 
redetermioatioa 

2.  Comment-  We  received  a  nwsber  of 
comments  on  the  start  date  of 
timeframes  for  distributton  of 
coUectiana.  One  coauaenter  wanted  na 
to  clarify  "initial  recdpt  in  the  State." 

AeipoBse:  We  clarified  die  nnaniBg  of 
idtid  receipt  u  the  State  in  rrspiwist  to 
comments  on  the  find  legdatian  oa  Iha 
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$50  p«M-through  in  AFDC  cbm* 
published  lune  9. 19B8  (53  PR  21643). 
"Initial  raceipt  in  the  State"  for 
distribution  purposes  means  when  a 
collection  is  recdved  by  the  first  entity 
or  agency  of  the  State,  vidiether  or  not 
the  agency  or  entity  is  under 
cooperative  or  other  agreement  with  the 
IV-4}  agency.  This  includes  a  clerk  of 
the  court  an  employment  security 
agents  in  cases  of  unemployment 
compensation  withholding,  or  a  bank 
handling  collection  responsibilities 
under  contract  with  a  government 
agency. 

3.  Comment-  One  commenter  wanted 
the  distribution  timeframes  to  start  with 
the  date  a  payment  is  identified 
because,  when  payments  are  received 
without  identifying  information,  it  takes 
time  to  determine  for  whom  the  payment 
is  intended. 

Response:  We  believe  that 
unidentified  payments  can  be  identified 
within  the  required  timeframes  for 
distribution.  For  example,  we  received 
comments  from  a  State  which  indicated 
that  even  if  a  payment  lacked 
identifying  information,  the  State  could 
determine  to  whom  it  was  owed  within 
the  timeframe.  In  any  event,  if  a 
payment  is  made  without  information 
wUch  links  it  to  a  specific  IV-D  case 
and  the  State  dociunents  that  it  is 
unable  to  determine  to  whom  the 
payment  is  owed,  the  State  would  not  be 
penalized  for  failing  to  meet  the 
timeframe  for  distribution  in  that  case. 

4.  Comment  A  number  of  States, 
especially  those  which  do  not  have 
cooperative  agreements  with  the  courts 
which  receive  and/or  distribute 
collections,  requested  that  we  start  the 
timeframe  for  distribution  of  collections 
from  the  date  of  receipt  in  the  IV-D 
agency.  They  argue  that  they  have  no 
control  over  the  courts  and  cannot  make 
them  meet  the  timeframes.  Some  States 
which  have  State-supervised,  counfy- 
administered  IV-D  programs  indicated 
that  they  could  not  meet  the  15  working 
day  timeframes  for  distribution  because 
of  the  structure  of  their  programs.  Some 
of  those  States,  as  well  as  States  in 
whidi  the  courts  colliMn  support,  urged 
us  to  retain  the  requirement  that 
collections  must  be  forwarded  within  10 
days  of  receipt  by  any  agency  not 
responsible  for  final  distribution  of  the 
o^e^tton.  They  argued  that  the  10-day 
requirement  is  the  only  leverage  they 
have  to  ensure  collections  are 
forwarded  timely.  Anothn  commenter 
ui|^  that  we  require  any  entity  other 
than  the  agency  responsible  for  final 
dMribution  to  tranwiit  the  collection 
widdn  5  woildng  days  of  receipt  Still 


another  suggested  3  working  days  was 
sufficient 

Response:  Congress  expressed  its 
concern  about  the  delays  in  forwarding 
collections  to  families  who  are  in  need 
of  them  by  requiring  the  Secretary  to 
publish  timeframes  for  prompt 
distribution  of  those  collections.  They 
indicated  the  urgency  of  establishing 
timeframes  by  requiring  publication  of 
final  regulations  within  10  months  of 
enactment  of  the  Fami^  Support  Act 
State  IV-D  agencies  are  responsible  for 
sending  collections  to  lamilies  in  IV-D 
cases,  regardless  of  whether  or  not  they 
have  cooperative  agreements  with  the 
courts  that  collect  support  obligations. 
State-supervised,  county-administered 
rV-D  programs  are  no  less  responsible 
for  timely  distribution  of  collections  to 
fanulies  than  State-run  IV-D  programs. 
Families  should  not  suffer  delays  in 
receiving  the  support  they  need  because 
of  the  structure  of  IV-D  programs. 

Federal  funding  of  States'  IV-A  and 
rV-4)  programs  depends  on  compliance 
with  Federal  IV-D  requirements, 
regardless  of  whether  or  not  there  are 
cooperative  agreements  between  courts 
and  rV-^  agencies  or  whether  the 
program  is  State-supervised  and  counfy 
administered.  The  designated  single 
State  IV-D  agency  is  responsible  for 
ensuring  that  all  program  requirements 
are  carried  out  within  the  State;  to  this 
end,  it  can  certainly  apportion 
appropriate  segments  of  the  overall 
timeframe  for  distribution  among  the 
entities  involved  in  program 
administration. 

In  keeping  with  our  response  to 
comments  requesting  (hat  we  not 
impose  excessively  detailed  timeframes 
for  each  step  of  the  process  and  because 
States  need  flexibility  commensurate 
with  their  responsibility  for  ensuring 
compUance  with  title  IV-D 
requirements,  we  have  not  added  the  10- 
day  timeframe  within  which  each  entify 
other  than  the  agency  responsible  for 
final  distribution  must  forward  the 
collection. 

5.  Comment:  Some  eommenters  asked 
that  we  require  States  to  establish  a 
grievance  process  to  resolve  disputes 
with  respect  to  timely  and  accurate 
distribution  of  collections.  Several 
eommenters  requested  that  the  process 
be  extended  to  resolve  disputes  over 
adequate  provision  of  all  services  to 
ensure  that  the  program  standards 
requirements  are  followed  by  States. 
They  suggested  that  States  be  required 
to  establish  toll-free  numbers  for 
custodial  parents  to  call  for  information 
or  to  discuss  how  collections  were 
distributed.  In  addition,  they  requested 
that  Sttates  be  required  to  pay  custodial 


parents  any  interest  earned  on 
collections. 

Response:  There  is  nothfeig  to 
preclude  a  State  from  setting  up  such  a 
system  to  resolve  disputes.  However, 
there  is  no  evidence  that  such  a  system 
is  warranted  in  all  States.  Furthermore, 
State  compliance  with  program 
requirements,  such  as  these  performance 
standards,  is  measured  by  program 
audits  and  other  less  formd  reviews 
conducted  by  Federal  stafl.  We  believe 
that  most  States  are  distributing 
collections  acciuately  and,  that 
grievance  procedures  are  unnecessary. 
Finally,  States  are  permitted  to  pay 
interest  earned  on  non-AFlSC  collections 
paid  to  families  to  those  families. 

Section  302.32(f)(1)— Interstate 
Collections 

Comment:  Conunenters  requested  that 
the  timeframe  for  forwarding  interstate 
collections,  like  other  distribution 
timeframes,  be  reduced  from  10  working 
to  10  calendar  days.  Alternatively, 
several  State  and  local  agency 
eommenters  requested  that  the 
timeframe  for  forwarding  collections  in 
interstate  cases  be  changed  to  15 
working  days  to  avoid  any  distinction 
between  distribution  timeframes  for 
interstate  and  intrastate  cases. 

Response:  We  agree  that  there  should 
be  consistent  interstate  and  intrastate 
distribution  timeframes  and  have 
changed  the  proposed  10  working  day 
timeframe  for  the  responding  State  TV-D 
agency  to  forward  collections  to  15 
calendar  days  from  the  date  of  initial 
receipt  in  the  respondiivg  State.  This  is 
consistent  with  the  requirement  in 
S  302.32(f)(3](i)  to  send  collections  to 
non-AFDC  families  within  15  calendar 
days  of  the  date  of  initial  receipt  in  the 
State.  However,  reducing  the  timeframe 
to  10  calendar  days  would  be  unduly 
restrictive  at  this  time. 

Section  302.^2(f)(2]— AFDC  Collections 

a.  $50  Pass  Through  Payments  to 
Families 

1.  Comment'  Almost  every  comment 
we  received  from  a  State  or  local  IV-D 
agency  objected  to  the  proposal  that 
payments  to  the  AFDC  fainily  under 
S  302.51(b)(1)  be  made  within  15 
working  days  of  the  date  of  initial 
receipt  in  the  State.  Conubenters 
strongly  urged  that  TV-D  agencies  not  be 
required  to  pay  multiple  pass-through 
pasrments  until  $50  is  colfected  in  cases 
in  which  payments  are  made  weekly. 
Conunenters  suggested  the  timeframe 
for  sending  the  $60  pass-ftrough  to 
families  be  tied  to  the  end  of  ^  month 
of  coQection  or  the  date  at  least  $60  is 
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.  In  Mkfitiaa,  conaientets 
indicated  that  if  finaiized.  At  proposal 
wodd  teqoiR  daily  distribution  of 
coUediflai  whkk  has  proves  in  at  least 
one  Stale  to  be  ooniosiDg  to  AFDC 
rectpieats  aad  difficolt  to  administer. 

ResptHue:  h  was  nerer  oar  intentiao 
that  States  make  ondtiple  incremental 
peyawnts  of  lesB  thaa  $50  to  the  AFDC 
family  until  tka  $50  brait  on  the  pass- 
through  of  cUU  support  is  reached. 
Recogiyziag  that  aapport  may  be  paid 
weddyor  btweekly.  we  have  revised 
8  302^f)(2Xi)  to  make  clear  that  one 
paymeot  per  BODth  of  op  to  $50  be 
passed  tfaroufh  to  AFDC  families  under 
8  30241(bXl}  withia  15  calendar  days  of 
the  date  irfiaitial  receipt  in  the  State  of 
the  first  $50  of  aiqiport  collected  in  a 
month,  oc  if  less  than  $50  is  collected  in 
a  month,  within  15  calendar  days  of  the 
end  of  the  month  in  which  the  support  is 
collected.  The  only  instance  where 
multiple  pass-through  payments  are 
required  would  be  when  timely 
payments  weee  made  but  not  received 
by  the  agency  responsfcle  far  final 
distribution  until  a  later  month  in 
accordaiu»  mddi  8  302.51  at  this  part 

2.  Comment:  Almost  every  commenter 
suggested  alternative  timeframes  for 
passing  Ihrou^  fiie  first  $50  of  support 
collected  in  a  monUL  Suggestions 
included  5, 7,  la  15. 21  workmg  days,  or 
15, 17, 21, 60  calendar  days  aiter  the  end 
of  tiie  month  of  collection.  Others 
suggested  keepiqg  the  current 
requirement  at  8  302.51{b]  (3)  and  (5)  for 
distribufion  by  ttie  end  of  die  month 
foUowiqg  the  month  in  which  the 
amount  of  ^  collectton  is  used  to 
redetermine  AFDC  elig^ilify.  Aoother 
alternative  was  to  pay  the  ISO  pass- 
through  to  the  family  within  15  workii^ 
days  after  the  total  montiily  obligation  is 
collected  or  a  mimnmm  of  $50  is 
collected,  or  when  ^e  next  AFDC 
benefit  check  is  mafied.  A  State  IV-D 
agency  aa^ued  that  tying  payment  to  the 
family  to  the  next  benefit  dwdc  was 
unacceptable  because  the  next  month's 
check  is  produced  at  the  end  of  the 
previoQS4tton1h  (die  month  of  collection) 
to  allow  mailing  on  the  last  working  day 
of  the  previous  nondi. 

Many  Stale  and  local  agencies  based 
their  argument  for  longer  tiaieframes  on 
the  need  for  eidiaiioed  automation  or  the 
need  to  assure  that  ciiecks  cleared 
before  paying  fte  fandfy.  One 
conraenter  argaod  'diat  tlie  date  of 
receipt  Aorid  be  dianged  to  the  date 
the  check  clear  because  out-of-State 
checks  trice  S  days  to  clears  and  m- 
State  checks  ^riw  S  working  days,  or  IS 
working  days  if  resubautled.  to  c^r. 

In  pseponae  to  anticipated  State 
comniaflls  Hut  checks  have  to  dear 
before  paywfi<s  may  go  to  the  family. 


oAer  comaieiiters  referenoed  Pedwtd 
banking  lequhcaaeirts  wfai<A  veqoire  in- 
State  checks  to  be  deared  wrilbin  4 
workiBg  days  and  out-of-State  checks  to 
be  cleared  to  7  woriong  days.  Tlwse 
conmenters  ngoed  dtat  States,  not 
custodial  pneats,  shoaU  run  the  risk  of 
checks  not  clearing  because  diet  is  the 
purpose  of  dw  IV-0  proyum. 

ComaMPters  leqsKStiiig  stricter 
timeframes  suggested  die  proposed 
timefraaoe  was  omdi  too  long  and  2 
woridog  days  ahoidd  be  sufficient  for 
any  aatomated  system.  Odier 
commenten  argaad  that  15  calendar 
days  Irani  the  end  of  the  month  of 
coUectioa  was  adequate  in  ■ii*«»n»<fd 

States  but  JO  to  4S  woskiiq  days  was 
mocafeaaonafate  n  States  wUch  are  not 
fully  airioBsated.  Stiy  other  conanentert 
argued  that  while  15  days  for  the  first  or 
last  payment  to  be  made  to  the  fainily  is 
understandabJe  given  the  need  to 
redirect  payaieBts  in  new  tx  reoentfy 
terminated  AFDC  cases,  2  to  S  workk^ 
days  shoald  be  adequate  to  pay 
coUectioos  to  the  ismiiy  in  regularly 
paying  cases. 

Finally,  a  number  of  coauBeoters 
urged  that  the  timeframe  for  payment  of 
the  $50  pass-through  to  AFDC  familiea 
be  required  in  regulations  governing  IV- 
A  agencies  because  the  IV-A  o^ncy 
fi^quendy  is  responsible  for  making  the 
$50  pass-through  payment  for  the  IV-D 
agency. 

Response:  Given  the  many  comoento 
we  received  on  this  provision  of  the 
proposed  regulations,  we  have  carefully 
reconsidered  our  proposed  requirement 
We  agree  with  advocates  who  aigue 
that  Federal  banking  requirements 
prohibit  financial  institutions  from 
holding  checks  for  extended  periods  to 
ensure  clearance.  In  response  to 
comments,  we  are  revising  regulations 
governing  the  IV-A  program  at 
8  232.20(d)  to  require  the  IV-A  agency  to 
pay  to  the  family  the  sum  disregarded 
under  8  302.Sl(b){l)  within  20  calendar 
days  of  the  date  of  biitial  receipt  in  tlie 
State  of  the  first  $50  of  support  collected 
in  a  mondi.  or.  if  less  dian  $50  is 
collected  in  a  month,  within  20  calendar 
days  of  the  end  of  the  month  in  which 
the  support  is  collected.  Some  State  IV- 
A  agencies  enter  into  agreemente  under 
which  the  IV-D  agency  sends  the  $S0 
payment  to  AFDC  fancies.  In  those 
States,  the  IV-D  agency  mint  send  the 
pass-ttntm^  payment  to  the  family 
within  the  lS<»)endar  day  requirement 
in  8  30232(fHZHi)  because  Oen  is  no 
need  to  transJEer  the  colleetion  frmn  the 
YV-D  to  the  IV-A  agency,  h  die  majority 
of  States  in  which  the  IV-A  agency 
sends  die  peas-throagh  payment  to  the 
famtty.  f  mtattfmm  tequirea  that  the 
Wl-H  agency  forward  the  cofiectioR  to 


the  IV-A  agency  widna  IS  calendar 
days  of  the  date  off  inilial  receipt  fat  the 
State  of  the  first  $50  of  ai^iport  coUected 
in  a  nondi.  or,  if  less  dian  $S0  is 
collected  in  a  monft.  within  15  calendar 
days  of  the  end  of  the  month  in  winch 
the  support  was  ooBected. 

We  beneve  that  these  timeframes  are 
adequate  for  any  State,  whedier  fnDy 
automated  ornot  to  distribute  die $50 
pass-dirou^  payment  to  AFDC  families. 

b.  AFDC  cofiectiottt/  in  excess  of  rfw 
first  $SO—l.  Comment-  We  received 
comments  on  our  proposal  to  reqmre  die 
IV-D  agenqr  to  distribute  collections  in 
excess  of  die  $50  pass-dutn^  payment 
under  8  30252(b)(1)  to  dw  IV-A  agency 
widi  15  working  days  of  notice  of  AFDC 
eligibdity  redetemunation.  Commenters 
argued  that  there  was  no  need  to 
regulate  prompt  distribution  of  amounte 
to  be  retahRdby  the  State  and  Federal 
govemmente.  either  in  AFDC  or  title  IV- 
E  foster  care  cases  as  proposed  in 
8  302.32(fH2)  (iO  and  (iii),  because  it 
would  be  administratively  complex  and 
cosdy  and  wodd  serve  no  practical 
benefit  to  do  sa  They  argued  diat  the 
Congress,  to  Pub.  L 100-485.  only 
insUncted  die  Secretary  to  regulate 
prompt  distribution  ofcoBections  due  to 
families,  not  to  be  retained  by  States. 

Response:  Section  122  of  Pub.  L 100- 
485  requires  the  Secretary  to  establish 
time  limits  for  distributing  child  support 
collections,  and  the  Conference  Report 
(R  Rep.  l(X>-0oq  on  page  99  requires 
time  limlte  within  wlrich  child  support 
payments  must  be  distributed  "to  the 
families  to  whom  d«y  are  owed." 
Because  we  agree  d»at  the  intent  of 
Congress  was  expefitious  dtstribntion 
of  collections  owed  to  families,  radier 
than  dMMe  ooPections  assigned  to,  and 
retained  by.  the  State  in  AFDC  cases, 
we  have  revised  f  302.32(f)(2Kii)  to 
require  distribution  oidy  of  coUections  in 
excess  of  the  $60  pass-tluTRigh  which 
are  paid  to  families  in  AFDC  cases.  We 
have  made  nmilar  revisions  with 
respect  to  collections  to  tide  W-E  foster 
care  cases  to  ensure  timely  payment  to 
die  agency  responsible  for  die  child's 
needs  of  any  collections  to  be  used  to 
serve  the  child's  best  iateresto. 

2.  Comment  A  number  of  commenters 
expressed  concern  about  delays  of  up  to 
five  months  in  forwarding  paymento  to 
families  after  ^DC  eligibility 
terminates.  They  stressed  that  such 
delays  are  untenable  becaase  the  former 
AFDC  family  must  rely  on  the  support 
collection  as  a  substitute,  or  partial 
substitate,  for  the  amount  the  family 
previously  received  under  die  AFDC 
propam.  Ahematives  to  die  proposed 
15-wacktog  day  timeframe  ranged  firom 
10  calendar  days  of  notice  of  efigibifity 
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redetermination  to  20  dayi  from  the  end 
of  the  month  of  collection.  Other 
commenters  requested  that  the  support 
collection  be  paid  to  the  family  no  later 
than  the  date  the  family  would  have 
received  the  next  AFDC  check.  Other 
commenters  pointed  out  that  IV-A 
agencies  are  not  required  to  notify  IV-D 
agencies  of  a  family's  continued  AFDC 
eligibility;  they  are  only  required  to 
notify  the  IV-^  agency  of  the  effective 
date  of  the  family's  ineligibilify. 

Response:  In  response  to  comments, 
and  because  we  are  imposing 
timeframes  only  for  distribution  of 
amounts  paid  to  femilies.  we  have 
revised  §  302.32(f)(2)(ii)  to  require  that, 
with  the  exception  of  Federal  and  State 
income  tax  refund  oBaet  collections 
which  are  dealt  with  separately, 
collections  for  the  month  following  the 
month  in  which  the  family  receives  its 
last  assistance  payment  and  any 
collections  paid  to  the  family  under 
§  302.51(b)  (3)  and  (5)  must  be  sent  to 
Uie  family  within  IS  calendar  days  of 
initial  receipt  in  the  State  of  a  collection 
for  the  first  month  of  ineligibilify.  We 
are  not  requiring  States  to  send 
payments  to  the  family  by  the  date  that 
the  family  would  have  received  their 
next  AFDC  benefit  check  had  benefits 
not  been  terminated,  because  that  date 
may  occur  too  soon  to  allow  the  IV-^ 
agency  adequate  time  to  meet  the 
timeframe.  However,  we  strongly  urge 
States  to  attempt  to  forward  collections 
to  the  family  as  close  to  that  date  as 
possible. 

c.  Non-AFDC  collections— \. 
CommentiY/e  received  many  comments 
on  the  timeframe  for  distribution  of 
collections  in  non-AFDC  cases. 
Suggested  alternatives  ranged  from  5 
calendar  days  to  35  days  from  initial 
receipt  in  the  State.  Commenters  also 
suggested  a  separate  timeframe  of  2 
working  days  for  non-AFDC  cases  in 
which  no  AFDC  arrearages  are  owed,  as 
well  as  10  days  initially,  to  be  shortened 
when  States  are  automated  and  upon 
reassessment  of -the  timeframe  in  2 
years.  A  number  of  commenters 
indicated  that  15  working  days  was 
sufficient  if  mailing  the  payment  to  the 
last  known  address  of  the  custodial 
parent  meets  the  requirement  Some 
commenters  wanted  a  longer  timeframe 
to  account  for  unusual  circumstances 
which  may  preclude  timely  distribution 
while  others  urged  that  we  not  establish 
a  standard  based  on  time  necessary  to 
distribute  support  in  difficult  cases. 

Response:  In  response  to  concerns  for 
prompt  payment  of  collections  to 
familUw  in  non-AFDC  cases,  we  revised 
the  proposed  l&-woridng  day  timeframe 
to  require  IV-0  agencies  to  send  current 


support  payments  to  non-AFDC  families 
within  15  calendar  day*  from  the  date  of 
initial  receipt  in  the  State.  We  do  not 
believe  a  standard  should  be  set  based 
on  the  time  it  takes  to  distribute 
collections  in  difficult  cases  which  are 
the  exception  and  not  the  rule.  Mailing 
the  payment  to  the  last  known  address 
of  the  custodid  parent  would  meet  the 
requirement.  If  such  payments  are 
returned,  however,  States  should 
attempt  to  promptly  determine  a  new 
address  for  the  custodial  parent  We  did 
not  establish  separate  2-day  timeframes 
for  distribution  in  non-AFDC  cases  in 
which  there  are  no  AFDC  arrearages 
because  we  do  not  want  to  make 
distribution,  complicated  by  its  very 
nature,  unduly  so  by  r«quiring  a  myriad 
of  different  timeframei  for  each  type  of 
case. 

2.  Comment-  We  also  received  a 
number  of  comments  on  proposed 
{  302.32(f)(3)(ii]  which  would  allow 
States  to  determine  whether  to  pay 
arrearage  collections  to  the  family  first 
or  reimburse  itself  for  tmreimbursed 
past  assistance  paid  to  the  family. 
Commenters  were  divided  between 
wanting  us  to  require  payment  to  the 
family  first  or  to  requite  that  State's 
retain  amounts  to  reimburse 
unreimbursed  past  assistance  first 
Those  in  favor  of  paying  the  family  first 
argued  the  family  should  receive 
arrearage  payments  to  help  them  remain 
self-sufficient.  One  commenter  urged 
that  at  least  those  arrearages  which 
accrue  after  the  family  leaves  the  AFDC 
rolls  should  be  paid  td  the  family  before 
the  State  retains  its  share  of  what  it  is 
owed.  Those  in  favor  of  reimbursing  the 
government  for  unreimbursed  assistance 
paid  to  the  family  first  argued  that 
paying  the  family  first  violates  section 
457(b)(4]  of  the  Act  and  9  302.51(fl. 

Response:  Section  457(b)  sets  forth  the 
distribution  scheme  for  AFDC  cases; 
section  457(c]  governs  services  to  former 
AFDC  recipients  and  requires  State  IV- 
D  agencies  to  continue  to  provide  IV-D 
services  to  former  AFDC  cases  subject 
to  the  same  conditions  and  on  the  same 
basis  as  in  the  case  ol  non-AFDC  cases 
receiving  services  under  454(6)  of  the 
Act  Since  section  454(6)  is  silent 
regarding  the  distribution  of  amounts 
collected  in  non  AFDC  cases,  our 
longstanding  policy  has  been  to  allow 
States  flexibiUfy  regarding  distribution 
of  amounts  collected  In  excess  of 
current  support  in  noa-AFDC  cases 
when  there  are  both  arrearages  owed  to 
the  State  and  arrearages  owed  to  the 
family.  While  S  302.51(f)  requires  States 
to  attempt  to  collect  any  unpaid  support 
after  the  family  leaves  the  AFDC  roles 
to  reimburse  the  State  and  Federal 


government  tot  unreimbursed  assistance 
paid  to  the  family,  we  agree  that  paying 
arrearages  to  a  non-AFDC  family  before 
reimbursing  unreimbursed  assistance 
may  impact  positively  on  the  family's 
abilify  to  remain  self-suffioient  We  are 
in  the  process  of  clarifying  distribution 
requirements  in  a  separata  rulemaking 
effort  and  will  address  this  issue  in  more 
detail  in  that  document  Since  this  final 
rule  is  establishing  timeframes  for 
distribution  rather  than  distribution 
requirements  themselves,  we  retained 
State  flexibilify  in  the  final  rule  under 
paragraph  (f](3)(ii)  but  changed  the 
proposed  requirement  to  require  IV-D 
agencies  which  send  amounts  to  the 
non-AFDC  family  to  satisfy  past-due 
support  to  do  so  within  the  15  calendar 
days,  for  consistency  with  paragraph 
(n(3)(i). 

d.  Federal  and  State  income  tax 
refund  offset  collections— A..  Comment: 
Most  States  requested  a  longer  period  of 
time  within  which  to  distribute 
collections  made  through  offset  of 
Federal  and  State  income  tax  refunds. 
Suggested  alternatives  ranged  from 
distribution  within  15  days  of  receipt  by 
the  agency  responsible  fot  final 
distribution  to  distribution  within  180 
days  of  receipt  Most  commenters, 
however,  suggested  coUeotions  be 
distributed  within  approximately  30  to 
45  calendar  days  of  receipt  or  within  15 
days  of  expiration  of  any  post-offset 
appeal  or  review  process  required  by 
State  law.  States  requested  that  the 
timeframe  commence  with  receipt  by  the 
IV-D  agency  to  avoid  including  receipt 
by  the  State  Revenue  Agency  which  is 
responsible  for  the  State  bicome  tax 
refund  offset  process. 

Response:  We  are  convinced  by 
commenters  that  additional  time  is 
needed  to  distribute  these  collections 
because  of  their  volume.  Therefore,  we 
require  in  S  302.32(f)(2)(iv)  that  IV-D 
agencies  send  to  the  AFDC  family  or  IV- 
E  agency,  as  appropriate,  within  30 
calendar  days  of  receipt  by  the  rV-4} 
agency  amounts  offset  in  AFDC  cases 
and  paid  to  the  family  under 
\  302.51(b)(5)  and  amounts  offset  in  title 
IV-E  foster  care  cases  and  distributed 
under  9  302.52(b)(4),  unless  State  law 
requires  a  post-offset  appeal  process 
and  an  appeal  is  filed,  in  which  case  the 
IV-D  agency  must  send  any  payment  to. 
the  AFDC  family  or  IV-E  agency  within 
15  calendar  days  of  the  date  the  appeal 
is  resolved.  We  also  revised 
9  302.32(f](3)(iii)  to  requise  die  IV-D 
agency  to  send  amounts  offset  in  non- 
AFDC  cases  to  the  family  within  30 
calendar  days  of  receipt  by  the  IV-4} 
agency,  with  two  exceptions.  First  if 
State  law  requires  a  post*offset  appeal 
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process  and  an  appeal  is  filed,  the  IV-D 
agency  must  send  the  payment  to  the 
family  within  15  calendar  days  of  the 
date  the  appectl  is  resolved.  Second,  in 
accordance  With  9  303.72(h)(5),  if  the 
Secretary  of  the  Treasury,  through 
OCSE,  notifies  the  State  that  an  offset  is 
being  made  to  satisfy  non-AFDC  past- 
due  support  from  a  refund  based  on  a 
joint  return,  the  State  may  delay 
distribution  until  notified  that  the 
unobligated  spouse's  proper  share  of  the 
refund  has  been  paid  or  for  a  period  not 
to  exceed  six  months  fi^m  notification 
of  offset  whichever  is  earlier.  We  want 
to  stress,  however,  that  States  may  not 
routinely  hold  tax  offset  collections  in 
non-AFDC  cases  for  up  to  6  months.  'The 
IV-D  agency  must  receive  a  notice  that 
a  joint  refund  is  involved  before 
distribution  may  be  delayed  in  such 
cases. 

4.  Comment:  A  number  of  commenters 
asked  that  we  clarify  that 
9  302.32(f)(3)(iii)  requires  State,  as  well 
as  Federsd,  income  tax  refund  offset 
collections  to  be  distributed  in  non- 
AFDC  cases  within  the  specified 
timeframe. 

Response:  We  inadvertentiy  omitted 
reference  in  9  302.32(f)(3)(iii)  to  State  tax 
refund  offset  distribution  in  non-AFDC 
cases.  Distribution  of  such  amounts  is 
required  within  the  same  timeframe  as 
distribution  for  Federal  income  tax 
refund  offset  collections  in  non-AFDC 
cases. 

3.  Comment  A  commenter  indicated 
that  offset  collections  can  be  distributed 
only  after  both  the  collections  and  the 
tape  specifying  from  whom  the 
collections  were  made  are  received. 

Response:  The  30-calendar  day 
timeframe  should  allow  adequate  time 
to  receive  both  the  collections  and  the 
magnetic  tape  and  to  distribute  the 
coUections. 

Establishment  of  Cases/Maintenance  of 
Case  Records — Section  303^ 

AppUcation  Process — Section  303.2(a) 

1.  Comment  Commenters  requested 
that  IV-A  agencies  be  required  to  refer 
AFDC  cases  immediately  or  within  two 
woridng  days  to  the  IV-D  agency 
because  families  applying  for  AFDC  are 
in  immediate  need  of  child  support 
payments. 

Response:  Section  235.70  requires 
referral  of  AFDC  cases  to  Uie  IV-D 
agency  within  2  days  of  eligibility 
determination  and  allows  referral  earlier 
at  State  discretion.  Some  States  refer 
cases  immediately  upon  application  for 
AFDC  or  have  co-located  IV-A  and  IV- 
D  offices  so  that  IV-D  services  are 
provided  prior  to  AFDC  eligibilify  being 
determined  and  within  the  timeframe 


allowed  for  the  eligibilify  determination 
process.  Because  some  families  are 
subsequently  determined  to  be  ineligible 
for  AFDC  and  may  not  want  to  apply  for 
IV-D  services,  we  do  not  believe 
immediate  referral  should  be  mandatory 
at  this  time. 

An  earlier  response  noted  the  Family 
Support  Administration's  commitment  to 
strengthen  interaction  between  the  IV-A 
and  IV-D  programs. 

2.  Comment  We  received  many 
comments  on  the  requirement  to  provide 
applications  on  the  day  an  individual 
requests  an  application  for  services. 
Commenters  asked  that  we  allow  a 
State  between  2  and  10  woridng  days  to 
respond  to  a  request  for  an  application 
to  allow  for  unpredictable  personnel 
events  and  requests  received  late  in  the 
day.  We  were  asked  to  require  that 
appUcations  be  given  to  individuals  who 
come  into  the  IV-D  agency  to  request 
services  on  the  day  they  come  in  and 
that  applications  be  mailed  to 
individuals  within  2  to  5  working  days  of 
a  telephone  or  written  request  Some 
commenters  requested  that  States  be 
required,  if  applications  are  filed  in  the 
wrong  office,  to  refer  them  to  the  correct 
office  immediately  and  to  inform 
custodial  parents  that  written 
applications  are  necessary. 

Response:  We  revised  the  requirement 
in  9  303.2(a)(2)  to  require  IV-^  agencies 
to  provide  cui  application  to  an 
individual  who  requests  an  application 
or  services  in  person  on  the  date  of  the 
request  and  to  send  applications  to 
individuals  within  no  more  than  5 
working  days  of  a  written  or  telephone 
request  We  did  not  require  IV-D 
agencies  to  forward  applications  to  the 
correct  IV-D  office  because  an 
application  may  be  filed  at  any  IV-D 
office. 

Although  written  applications  are 
necessary,  we  did  not  add  a  requirement 
that  States  inform  custodial  parents  of 
that  fact  because  we  believe  it  is 
obvious.  States  may  include  such  a 
statement  in  information  publicizing  the 
availability  of  services  under  the  IV-D 
program. 

3.  Comment  Commenters  requested 
that  States  be  required  to  explain  the 
rights  and  responsibiUties  and 
distribution  poUcies  of  the  IV-D 
program  to  AFDC  as  well  as  non-AFDC 
families  because  AFDC  recipients  have 
a  right  to,  and  need  to  know,  this 
information. 

Response:  We  agree  that  States 
should  explain  the  IV-D  program  and  its 
procedures,  as  well  as  the  rights  and 
responsibilities  of  those  who  receive  IV- 
D  services,  to  any  individual  receiving 
IV-^  services.  Therefore,  we  have 
revised  9  303.2(a)(2)  to  require  the  IV-4) 


agency  to  provide  that  information  to 
AFDC.  Medicaid,  and  tide  IV-E  foster 
care  applicants  or  recipients  within  no 
more  tiian  5  working  days  of  referral  to 
the  IV-D  agency. 

4.  Comment  A  number  of  commenters 
requested  that  IV-D  agencies  be 
required  to  accept  an  application  as 
filed  on  the  day  it  is  filed  and  the 
application  fee  is  paid. 

Response:  We  have  revised 
9  303.2(a)(3)  to  require  the  IV^  agency 
to  accept  as  filed  an  application  signed 
by  the  individual  applying  for  IV-D 
services  on  the  day  it  and  the 
application  fee  are  received.  An 
appUcation  should  be  accepted  as  filed 
if  it  is  completed  to  the  best  of  the 
individual's  ability,  signed,  and 
submitted  to  the  IV-D  agency. 

5.  Comment  Commenters  asked  that 
we  not  require  IV-D  agencies  to  accept 
applications  imtil  relevant  information 
is  provided  which  is  necessary  to 
determine  whether  IV-D  services  are 
available  to  the  individual.  They  argued 
that  States  must  be  able  to  require 
certain  minimal  data  to  determine  if  a 
case  should  be  opened,  e.g..  the  name 
and  address  of  the  custodial  parent  age 
of  the  children,  and  residence  of  the 
custodial  parent  States  argued  that 
services  are  only  available  if  there  is  a 
minor  child  or  the  custodial  parent  is  a 
resident  of  the  State.  With  respect  to 
providing  services  to  non-minor 
children,  a  commenter  urged  that  States 
only  be  required  to  provide  services  in 
cases  in  which  application  is  received 
when  the  child  is  a  minor.  Finally, 
commenters  requested  that  the  IV-D 
agency  not  be  required  to  accept 
applications  until  an  intake  interview  is 
conducted. 

Response:  Accepting  appUcations 
should  not  involve  any  action  by  the  IV- 
D  agency  other  than  recording  the  date 
of  filing  on  the  application.  There  are  no 
conditions  for  receipt  of  TV-D  services 
other  than  the  requirement  to  file  a 
written  application  requesting  child 
support  enforcement  services  under  the 
IV-D  program.  Anyone  may  apply  for 
IV-D  services  who  needs  help  with 
securing  child  support;  availability  of 
services  is  not  limited  to  minors  or  to 
those  who  are  residents  of  the  State. 
While  States  argue  that  they  should  not 
be  required  to  provide  IV.^  services  in 
cases  in  which  the  child  is  no  longer  a 
minor,  to  limit  availabilify  of  services  to 
minor  children  would  encourage  absent 
pcurents  to  avoid  their  support 
obligations  until  the  child  reaches  the 
age  of  majority.  States  may  not  work 
cases  in  anticipation  of  being  able  to 
close  those  cases  once  the  child  reaches 
the  age  of  majority. 
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B.  Cbmaeiit'  Acommaatar  nqatsttd 
that  w»  iafiM  BHM  ^cd&aBy  wfcal  an 
apnpDcatioalai  HM)  Mtviaaa  to  and 
aikadffaa  asffotaad  chack.  a  patilioa 
for  eitabHshment  of  paternity  or  aapport 
eataUlihineni  or  enforcement;  or 
appDcatfonliy  operatfen  of  State  law 
meet  the  nguutorr  requiiemenfa. 

Respon$ei  b  aroBr  to  comply  with 
Federal  requirements  of  fiBng  an 
application,  the  application  must  be  in 
writing,  be  signed  by  tfie  fndividnal,  and 
daariy  state  thai  ttie  individual  is 
apply  lag  far  cfcfld  support  enforcement 
services  under  tfte  State's  IV-D  program. 
We  revised  the  definition  in  paragraph 
(ap)  slij^idy  to  specifically  refer  to 
fhtfrf  support  enforcement  services 
under  the  Slate's  IV-D  program.  A 
petition  wfttt  the  court  or  admimstratrve 
authority  responafble  for  establishing 
paternity  and/or  estabonung  and 
enforcing  support  obligations  may  be 
considered  an  appHcation  if  the  petition 
is  signed  by  the  individual  requesting 
servfcee  and  deoriy  states  that  tfie 
inAvidual  is  requesting  dnid  support 
enforcement  services  under  the  Slate's 
title  IV-D  prograai.  An  endorsement  on 
the  badi  of  a  s^iport  check  does  not 
meet  lequiieinewts  for  on  apfrfication  for 
services.  Application  deemed  by 
operatioR  oif  Stale  taw  does  not  meet  the 
reqeiremeat  for  appilcatioB  for  IV-D 
servfoee  because  it  does  not  aDow  the 
individnri  AM  option  to  (^oose  whether 
or  not  to  apply  for  IV-D  services 
provided  undsr  SKtion  454(6)  of  dw  Act 

Case  Opening  and  Actions  Required 
Within  20  Calendar  Days  of  Receipt  of 
Referral  ot  /^)pIication— Section  303.2 
(b)  and  (c) 

kters 


lOMMMaKrABanabetof 
asked  if  the  2-day  timeframe  for 
opening  i»  istlMidsd  to  inehide  aetioa  by 
the  ceolral  reglstey  iB  iisterslate  cases. 
Otherwiae,  ceMienters  peaerally  aakad 
diul  Iks  1  dsj  liaMiliaaif  hn  mrpandril  tn 
between  5  and  10  woriung  days  or. 
alternatively,  be  eliw'nitted  uid  the 
required  actions  be  iadiided  nndei  the 
15-workdBg  day  tkaefraiM  in  peopeeed 
I  aOMc)-  Ot^er  coBUienteis  wanted 
clarification  that  a  case  la  considered 
"opened"  if  a  record  of  tha  ^^licatioB 
or  referral  bw  been  creatad  and  an 
identificatioB  munbei  has  been 
assipHd.  Aacrther  cgaanantpr  indicated 
that  she  could  not  meet  the  2-day 
time&aBM  for  (^eaiag  a  caaa  because  of 
hai  athicai  duty  under  State  law  to 
detara^e  wh^bai  an  ^li^iGaBt  baa  a 
legally  defeaaibU  case  and  a  case  that 
she  caa  le^aUy  putsae. 

/JeifMMisa:  The  casa  opening 
tequixenant  ia  1 103.2  afplias  to  the 
initial  opening  ^  a  IV-D  case  upon 
referral  or  application  fios  aervioas;  it 


does  not  include  taking  actiaa  upon 
receipt  of  an  inteistatt  referral.  The 
reqaiMnonts  ia  f  303.7  for  central 
registries  a^ily  to  intttstate  cases. 

We  did  not  intend  that  any 
subetBBtiv  actioB  or  decisioo  Bust  be 
made  on  a  case  within  the  2-day 
tioMframe  lor  case  opening  However, 
we  are  a»vinced  by  Stales'  argamoats 
that  we  should  not  kB|M>ee  tim^asnes 
for  each  specific  actiaa  required  but 
establisk  tneframee  goveniog  broader 
neeeaaary  actiona.  Therefore^  we  teve 
deleted  tbe  separate  2-day  tunefraae  for 
opening  a  ease  and  Mvised  1 303.2(b)  to 
require  the  IV-D  agcacy  to  open  a  case 
by  establishing  a  cast  record  wt&in  the 
15-warkiBg  day  limH^mr  (which  has 
been  converted  to  20  calendar  days)  for 
takxBg  specific  acticma  to  s<^cit  action 
and  refer  a  case  Cor  farther  hxotion 
attempts,  if  necessary. 

2.  Comment:  We  were  asked  to  darify 
that  a  case  record  m^y  be  automated,  on 
paper,  or  a  combtnttion  diereof. 

Respoiwe:  We  moved  from  proposed 
S  303.2(b)  to  f  303.2(4  die  requirement 
that  a  case  record  mast  be 
supplemented  with  aA  mftmnaticMi  and 
doCTunents  pertaining  to  the  case,  as 
well  as  aB  relevant  facts,  dates,  actions 
taken,  contacts  made  and  results  in  a 
case.  Records  of  contacts, 
communications,  and  other  actions  in  a 
case  may  be  maintained  in  a  physical  or 
electronic  record.  Case  records. 
tiiCTefbre,  may  be  automated,  on  paper, 
or  a  combination  theteof. 

3.  Comment  We  received  comments 
which  indicated  diat  if  necessary  forms 
for  case  processing  ve  not  complete 
when  received  by  the  IV-D  agency,  the 
rV-D  agency  should  be  aOowed  to 
retixm  the  forms  to  the  IV-A  agency  or 
non-AFDC  applicant  for  completion 
before  opening  a  case. 

Aesponse;  As  leqdred  under 
8  303.2(bl,  die  rV-O  agency  must  open  a 
case  and  solidt  necossary  and  relevant 
information  from  tha  custodial  parent 
and  other  relevant  sources  within  the 
20-GalendaE  day  timeframe. 

4.  Comment:  We  received  a  number  of 
comments  in  response  to  the  solicitation 
of  views  about  the  possibility  of 
requiring  State  TV-O  agipnries  to  have 
agreements  ia  place  to  ensure  that  aE 
cases  are  referred  within  a  spedfied 
number  of  working  days  of  an 
applicatioa  or  determination  of 
eligibility  for  AFDC,  Foster  Care  or 
Medicaid  benefits^  AUhou^  a  few 
commenters  supported  such  a 
requifemeat  the  ma|ority  strongly 
objected  to  placing  an  oddititnal  burden 
on  the  IV-D  agency  to  ensure 
compliance  by  IV-A  agendas  with  IV-A 
reqjuiiements.  The  oomraenless  said  that 


governing  the  IV-A,  IV-E 
and  XK  piograma  should  requtfe  those 
progran  agendes  to  promptly  refiw 
cases  to  the  IV-D  ageat^. 

Ae^ioRser  Whte  we  a^ee  that 
requiring  apeesMats  to  caeure  that 
IV-D  agendes  receive  relerr^  is  an 
indirect,  iaappropoate  method  of 
ensuring  prompt  refeiral.  we  are  not 
addressing  luosapt  referral  by  ette 
agencies  because  these  iaraea  va 
beyond  dw  scope  of  tUs  legutation 
wUch  governs  IV-D  agency  activities. 

&.  Ckunsieni-  A  iwrnber  irf  comBentttu 
requested  diet  we  extend  to  30  days  die 
proposed  15-wodcmg  day  timefirame  for 
soliciting  additional  infoaaatioa  to 
allow  rescheduUng  of  interviews  and  to 
allow  poup  interviews.  Othors  adced 
that  States  be  required  to  develop  a  {dan 
of  service  within  the  propoeed  l^^lay 
timeframe.  Some  conunenters  requested 
that  the  timeframe  be  reduced  to  15 
calendar  days  while  othss  asked  that 
IV-D  agendes  only  be  required  to 
initiate  action  to  solidt  information, 
verification  or  access  to  automated 
location  sources  within  tbe  proposed  15- 
day  timeframe. 

Reapotae:  We  believe  that  20 
calendar  days,  as  required  in  1 303.2(b) 
to  soBdt  additional  infoBnation. 
includuig  to  schedule,  anl  reschedute 
interviews,  if  necessary,  is  adequate  in 
the  vast  majority  of  cases.  While  we 
have  not  imposed  an  explidt 
requirement  that  IV-D  agencies  develop 
a  plan  of  service  within  this  initial 
aseessment  period,  actiona  required 
within  flie  20  calendar  day  ttmefranie 
must  be  based  on  an  aaaeaament  ol  the 
case  to  detendne  necessary  acdaa.  in 
addition,  while  wa  befieve  redndng  die 
timaltaiae  to  15  calendar  daya  would  be 
excessive  at  tfai*  tiae,  requiring  FV-D 
agencies  only  to  toitiata  die  icquked 
actions  during  the  20  calendar  day 
timeframe  would  not  ensure  the  case 
win  be  worked  pronqitly. 

6.  Comment:  We  received  a  number  of 
counaents  expressing  confusion  about 
the  two  separate  Hmnfrifinpa  for 
accessing  automated  versus  all  ether 
location  sources.  Conunenters  asked 
that  we  not  estaWsh  a  separate 
timeframe  for  accessing  autonated 
location  sources. 

Response:  In  response  to  these 
comments  and  to  avoid  confasion.  we 
have  deleted  the  propoaed  requirement 
that  rV-4)  agendes  accasa  all 
^j^copriate  State  and  local  automated 
sources  witUn  the  proposed  15-day 
timeframe  from  rece^  of  referral  or 
application.  Scctioa  303L3  now  ooatokia 
aU  locodoD  re^ucemeids.  Therefoce. 
{  30a.2(b>  aow  reqdiea  IV-D  agendes, 
within  no  mc»e  than  20calendar  days  of 
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receipt  <tf  referral  of  a  case  or  filing  of 
an  application  for  services,  to  open  a 
case  by  establishing  a  case  record  and, 
based  on  an  assessment  of  the  case  to 
determine  necessary  action,  to:  (1) 
Solicit  necessary  and  relevant 
information  fix>m  the  custodial  parent 
and  other  relevant  sources  and  initiate 
verification  of  information,  if  necessary, 
and  (2)  If  there  is  inadequate  focation 
hiformation  to  proceed  with  the  case, 
refer  the  case  for  further  location 
attempts,  as  specified  in  i  303.2. 

Location  of  Absent  Parents— Section 
903.3 

Section  303.3(a)— Definition 

1.  Comment-  With  respect  to  the 
proposed  definition  of  location,  die 
majority  of  the  conunenters  requested 
clarification  of  the  word  "confomed." 
Some  conunenters  requested  that  we  not 
require  confirmation  of  a  location  if 
there  is  every  indication  that  the 
information  is  current  Conunenters 
generally  agreed  that  finding  an  address 
should  not  be  considered  locating  the 
absent  parent  unless  the  agency  ccm 
take  necessary  action  or  effed  service 
of  process  on  the  individual  based  on 
the  address.  Finally,  conunenters 
requested  clarification  regarding  the 
inclusion  of  the  absent  parent's 
employer,  assets  and/or  income  in  the 
definition  of  location. 

Response:  As  stated  in  the  preamble 
to  the  proposed  rule,  the  advisory 
committee  stressed  that  the  location 
function  can  only  be  considered 
complete  or  successful  when  the 
address  received  is  suffident  and 
necessary  to  take  the  next  appropriate 
action  in  a  case.  The  definition  of 
location  is  important  because  many  of 
the  timeframes  in  the  regulation  begin 
with  location.  While  a  suffident  address 
is  a  prerequisite  to  effective  service  of 
process,  to  define  location  as  successful 
service  of  process  would  require  service 
of  process  within  the  location  function, 
which  is  not  necessarily  appropriate  in 
every  case.  States  should  determine 
whether  an  address  is  suffident  to 
proceed  with  necessary  action,  which 
could  include  service  of  process. 
Verification  of  an  address  would  not  be 
necessary  in  a  situation  where  the  State 
knows  the  address  is  suffident  to  take 
the  next  appropriate  action.  At  such 
time  as  it  is  determined  that  service  of 
process  cannot  be  effected  because  the 
information  is  not  suffident  to  take  the 
next  appropriate  aetioa  the  case  would 
be  referred  for  additional  location 
attempts. 

With  respect  to  the  request  for 
clarification  of  why  employer  and  asset 
information  is  included  in  the  definition 


of  location,  we  want  to  dar^  that 
States  must  locate  the  absent  parent  the 
absent  parent's  employer,  income  and 
assets,  depending  on  what  information 
is  necessary  to  proceed  with  appropriate 
action  on  a  case.  Section  303.3(a]  is 
revised  to  remove  the  word  "confirmed" 
and  define  location  as  information 
concerning  the  physical  whereabouts  of 
the  absent  parent  or  the  absent  parent's 
employer,  sources  of  income  or  assets, 
as  appropriate,  which  is  suffident  and 
necessuy  to  take  the  next  appropriate 
action  in  the  case. 

Section  303.3(b](l)-4x)cation  Sources 

1.  Comment-  We  received  several 
comments  regarding  the  list  of 
appropriate  State  agencies  and 
departments  States  must  use  to  locate 
absent  parents  in  proposed  paragraph 
(b](3].  "rhe  conunenters  were  concerned 
about  the  existing  requirement  to  use 
departments  which  maintain  records  of 
criminal  records.  The  conunenters  stated 
that  some  States  would  require 
legislative  changes  to  access  these 
records.  Some  conunenters  suggested 
that  we  eliminate  the  list  jn  this  section 
and  require  States  to  develop  guidelines 
determining  sources  to  be  used  in  the 
State  so  that  States  will  have  the 
flexibility  to  use  sources  allowable 
under  State  law  and  the  ebility  to  add 
new  sources  to  the  list  which  can  be 
accessed  in  one  State  but  not  another 
(e.g.,  utility  account  information, 
finandal  institution  records,  etc.). 

Response:  Hie  proposed  regulation 
only  added  wages  and  employment 
records  to  the  existing  list  of  State 
sources;  access  to  criminal  records  was 
included  in  existing  regulations.  We  did 
not  delete  specific  reference  to  locate 
sources  and  require  States  to  issue 
guidelines  to  determine  appropriate 
location  sources  because  we  want  to 
ensure  States  access  all  appropriate 
sources.  However,  because  we 
combined  all  location  sources,  the  State 
sources  listed  in  proposed  (b)(3),  as  well 
as  the  Federal  Parent  Locator  Service 
(FLS)  and  interstate  location  networks, 
are  included  under  paragraph  (b)(1). 
States  should  access  any  appropriate 
location  source,  whether  in  or  out-of- 
State,  including  the  Federal  PLS. 
However,  because  some  States  may  not 
have  access  to  certain  sources  because 
of  restrictions  in  State  law.4)aragraph 
(b)(l]  requires  States  to  use  State 
location  sources  such  as  those  listed  as 
permitted  under  State  law. 

2.  Comment-  In  response  to  our 
request  regarding  whether  States  should 
be  required  or  encouraged  to  use  private 
automated  data  sources  such  as  credit 
reporting  agencies  and  the  Postal 
Service  contractor's  recent  mover  data 


base,  those  who  responded-favorad 
requiring  die  use  of  credit  reporting 
agencies  but  pointed  out  that  some 
States  may  need  legislative  changes  to 
access  this  source.  Conunenters  were 
opposed  to  requiring  use  of  die  Postal 
Service  contractor's  recent  mover  data 
base  unless  it  could  be  accessed  via  die 
Federal  PLS.  The  majority  of  the 
conunenters  urged  a  demonstration 
project  to  assess  the  cost-effectiveness 
of  this  source. 

Response:  In  response  to  commento, 
we  are  not  requiring  use  of  these  private 
data  sources  at  this  time.  However, 
States  should  assess  die  availability  of 
these  sources  and  use  them,  if  available 
and  appropriate.  Federal  financial 
participation  is  available  for  the  cost  of 
using  these  sources.  OCSE  will  further 
explore  both  sources  as  part  of 
continuing  assessment  and 
enhancement  of  the  Federal  PLS. 

Sections  303.3(b)(3)— Timeframe  for 
Location 

1.  Comment-  The  majority  of  the 
conunenters  requested  that  proposed 
paragraph  (b)(4]  require  diet 
"appropriate  location  sources"  include 
the  Federal  PLS.  These  conunenters 
were  opposed  to  the  exclusion  of  die 
Federal  PLS  from  a  timeframe,  as 
proposed,  and  requested  that 
regidations  require  diat  States  submit 
requests  to  the  Federal  PLS 
simultaneously  with  submittal  to  State 
and  local  sources.  In  addition,  several 
conunenters  stated  that  regulations 
should  require  a  timeframe  within  which 
the  Federal  PLS  must  respond 

Response:  Since  State  and  local 
sources  often  provide  more  recent  and 
accurate  location  information,  requests 
to  the  Federal  PLS  may  not  be 
appropriate  in  many  cases.  However, 
we  agree  that  cases  should  be 
transmitted  to  the  Federal  PLS  in  a 
timely  manner  if  and  when  a  State 
determines  that  the  Federal  PLS  is  an 
appropriate  source.  Accordingly,  we 
have  deleted  proposed  paragraph  (b)(5) 
and  revised  proposed  paragraph  (b)(4), 
which  is  redesignated  as  paragraph 
(b)(3),  to  require  referral  to  the  Federal 
PLS  within  the  timeframe  for  accessing 
appropriate  location  sources.  Cases  may 
be  submitted  to  the  Federal  PiS  and 
other  location  sources  simultaneously, 
or  to  the  Federal  PLS  after  accessing 
State  and  local  sources  is  unsuccessful, 
whichever  is  appropriate  given  the  case 
information.  However,  all  appropriate 
sources  must  be  used  within  the 
required  timeframe. 

We  did  not  include  a  timeframe 
within  which  the  Federal  PIS  will 
respond  to  requests  for  location  because 
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firoai  raqvMt  fiir  tecatian  from  ■  StBte  or 

local  PLS. 

2.  CoBBMUrt:  Tkc  BMijocity  of  fta 
commentm  n^putad  ckrffieotioa  oi 
the  tern'MMia^la  ptopoMd 
panpapb  WW- 1^««  "M-^Vf 
requested  that  regulations  laqaira  Ihat 
Statsa  qeeiy  seonaa  wttkki  te 
tiBHfraias^  ratksr  tes  raqiaira  iBcaipt  «£ 
informaliaafiram  aeaioas  withnstba 

haw  DO  coatal  over  the  tima  II  takea  to 
get  a  raapcaaa  from  Buaicaat.  Oaa 
coBBBentar  suggastad  that»  ratfaes  than 
reqMv*  tk*  ratocn  ^  iaIatflMtioB  within 
a  stringent  tiadbwDc  Stataa  should  ba 
encouraged  to  wok  wHk  woman  to 
improve  lun-araaBd  time  and  b* 
required  only  to  qiuery  sources  within  a 
timeframe  and  foQow-ap  within  a 
certain  period  of  time  If  the  IV-^  agency 
has  not  received  a  response  freaa  ii» 
source. 

Commenteca  ware  also  eonceraed 
abaot  Aa  30-wvkkiB  day  tteefrHBe. 
Several  cuBUuenteia  raquaatad  that  wa 
retail  ttia  caneBt  MXaloKiBr  day 
timefraiaa  bacaaaa  a  3t  waridwg  day 
timeframe  woald  foicB  Slates  to  sand 
iiliii^Miiiwias  bisatiea  laquast*  to 
sources  which  any  have  a  fast  response 
time  tat  may  not  hawe  iafonnatioD 
pertalniag  to  the  casa^  Several 
commentsrs  stated  that  30  w^dng  days 
ia  not  long  cbosi|^  to  receive  aad 
evaluate  responses  from  non-aotomated 
sources.  Soggasled  attemate  timafraaies 
were  aa  40  and  45  caiaadar  days. 

Aeapmss:  Wc  behave  H  ia  cracial  for 
States  to  detemina  whislr  aoorcea  are 
most  Mkety  to  provide  brformation 
concerning  die  abaeat  parent's  ot 
alleged  Sathar's  wbareabcata  and  to 
access  these  soiaces  stealtaneoosly, 
rather  than  one  at  a  liBK  With  re^rd  to 
response  tiawr  wa  recogniEta  that  States 
do  not  bava  direct  cooferel  over  die 
response  tinwoi  sohm  soorcas. 
However,  awfy  aowcea  respond  la  a 
timely  mansKT.  Aa  stated  in  the 
praanMa  to  dM  paopoaed  mb.  the  60- 
day  tisMirame  waa  redooed  to  30 
workinf  days  baaad  an  the  fact  Ikat  the 
60-day  tiaelraaaa  waa  set  in  1978,  prior 
to  autDBatad  acceas.  However,  as 
pofatsd  ODt  by  canmenters,  all  States  do 
not  yet  have  aoteasated  capebiMties. 
Wh^  oidy  leqidrtaig  States  to  access 
(i.e..  query  ar  raqoest  location 
information),  as  opposed  to  receive 
responses  froB,  location  aaunss  would 
not  ensuro  continaing  rcsponsiUlity  for 
case  proccssfeBg;  we  reabza  duit  even  the 


most  dttyent  efforts  may  not  reaalt  bi 
acBsaaing  and  evalaAtia^  bocattes 
inf armatiOK  witbbi  m  KMworfcbig  day 
tiniefran».T1ia  oiajattty  of  the 
caauueiiSefB  believed  dwt «  calendar 
days  woald  be  adaqoste  to  reqoost  and 
recaiva  response*  from  soarce». 
However,  bacaaae  saas  State*  do  not 
yet  have  aatomated  acces*  to  tocafion 
aources^  Federal  FIS  acces*  is  toclnded 
in  ibt  tbaefran*.  aad  States  must  ensure 
that  die  locatioa  biforraatioHis 
sufficient,  we  bav*  revised  the  proposed 
paragraph  (b)(4)  (redesignated  as 
paragraph  (b)(3))  to  extend  30  working 
days  to  75  calendar  days.  Within  this 
timefrnne.  States  mast  access  all 
appropriate  locations  sonrces,  inchiding 
the  Federal  FLS,  and  ensure  the 
sufficiency  of  the  information  received. 

3.  Comment  One  commenter 
requested  clarification  of  the  location 
requirements  with  ragard  to  situations  in 
wUcfa  a  State  receives  information 
which  incficates  that  an  absent  parent 
may  be  in  one  of  several  States. 

Response:  With  regard  to  these 
situations,  a  State  may  request  several 
States  to  attempt  to  locate  an  absent 
parent  or  putative  father.  However, 
because  the  case  is  not  yet  an  interstate 
case,  the  requesting  State  must  take  this 
action  within  its  own  timeframe  (i.e.,  the 
requesting  State  must  request  and 
receive  location  information  from  any 
other  States  within  the  75-day 
timeframe).  Since  the  States  providing 
location  information  are  not  subject  to 
the  timeframe,  access  should  be  limited 
to  automated  sources  to  ensure  a  quick 
re^konae  to  the  reqoeat 

4.  Comment:  A  nisnber  of  cc^unenters 
were  concerned  that,  ff,  as  proposed. 
States  are  re«|uired  to  initiate  die  next 
appropriate  action  within  2  working 
days  of  location,  they  would  have 
insuf&cient  time  to  coo4)lete  the 
necessary  forms  in  interstate  cases. 

Reapoiue:  Because  we  deleted  the  2- 
day  tiaiefraaie  for  initiation  of  the  next 
apprt^rtate  action  In  proposed 
paragraph  (b)(6),  wa  revised 
9  303.7(b)(2),  which  requires  initiating 
states  to  "pKMnptly^  refn  any  interstate 
IV-D  case  to  the  responding  State's 
interstate  central  registry  for  action,  to 
require  referral  witbin  20  calendar  dajrs 
of  determining  that  the  absent  parent  or 
putative  father  is  m  another  State. 
Under  this  requirement,  the  initiating 
State  would  prepare  the  appropriate 
standard  interstate  form(8}  and  forward 
the  case  to  the  responding  State's 
central  registry.  For  example,  if  the  State 
determines  as  abaant  parent  or  putative 
father  is  in  aaodier  State  and  the  next 
appropriate  step  is  establishment  of  an 
ordei,  the  ii^ating  State  woald  prepare 


the  necesaary  forma  and  fbrwnrd  Ihr 
case  to  tiM  responding  State  widibi  20 
calmdar  day*  from  detumiaiag  that  dw 
absent  pareiit  is  in  anotftcr  Stote.  Uipon 
receipt  of  the  case  in  fto  responding 
State's  central  registry,  Ik  reqoirementv 
in  {  303.7(a>  apply-  Once  the  case  is 
forwarded  for  necessary  action  by  the 
central  registry  within  Ae  10-woridng 
day  requirement,  lbs  timeframes  for 
taking  each  necessary  action,  in  this 
case  establishment  of  a  support  order, 
must  be  met  by  the  responfing  State. 
We  also  corrected  refertnces  in 
proposed  paragraph  (b)(7)  (redesignated 
as  paragraph  (b)(4]}  because  of  other 
changes  to  9  903.3. 

Section  303J{bK5}-^lepeated  Location 
Attempta 

1.  Comment:  We  recefved  a  number  of 
comments  on  die  requirement  in 
proposed  paragraph  (b)(8)  that  State* 
must  repeat  location  attempts  quarterly 
in  appropriate  cases  in  whidi  previous 
attempts  to  locate  absent  parents,  or 
sources  of  income  and/or  assets  have 
failed  but  adequate  {nformation  exists  to 
meet  requirements  for  submittal  for 
location,  in  conjunction  with  quarterly 
updates  of  State  employment  security 
files.  The  majority  of  tha  commenters 
requested  that  this  requirement  only 
apply  if  the  State  receives  new 
information  on  a  case  since  the  last 
request  for  location.  Several 
commenters  requested  that  regulations 
clarify  that  this  requfrement  only  applies 
to  automated  sources  and  to  cases 
where  there  is  a  known  Social  Security 
number.  One  commenter  requested 
clarification  regarding  6e  statement 
that  it  must  be  "in  conjanction  with 
quarterly  tqxlates  of  State  employment 
security  files."  Finally,  several 
commenters  requesteid  that  resubmittal 
only  be  required  semiannually  because 
not  all  sources  are  updated  quarterly. 

Reapoase:  It  is  essential  that  cases  be 
resubnutted  for  location  even  if  the 
State  IV-D  agency  doea  not  recave  new 
informati(»  on  dio  cast.  Oftoi,  the 
agency  would  not  be  aware  of  the  fact 
that  an  absent  parent  has  gotten  a  job  or 
a  driver's  license.  However,  we  agree 
that  subsequent  attempta  will  not  be 
he^fol  milesa  there  k  sufficient 
identifying  inf ormatioa  on  ^]am  absent 
parent  We  required  in  the  proposed  rule 
that  the  State  repeat  location  attempta 
quarterly  "in  conjunction  with  qoarteriy 
updates  to  State  employment  filies"  to 
ensure  that  State*  re-dtedc  diis 
invaluable  source  after  it  is  updated. 
Moreover,  limiting  cases  to  those  with 
social  security  xnosbeB  (SSNs)  is 
inappn^iriate  becanao  social  secarity 
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numbers  are  obtainable  through  dte 
Federal  FLS. 

For  the  reasons  mentioned  above,  wa 
have  revised  proposed  paragraph  (bK6) 
(which  is  redesignated  as  paragraph 
(b)(5))  in  several  ways.  We  revised  the 
requirement  so  that  States  must  repeat 
location  attempta  in  cases  in  which 
previous  attempta  to  locate  have  failed 
but  adequate  identifying  and  other 
informadon  exista  to  meet  requirementa 
for  submittal  for  location,  either 
quarterly  or  upon  receipt  of  new 
informadon  which  would  aid  in  location, 
whichever  occurs  sooner.  CJuarterly 
attempta  may  be  limited  to  automated 
location  sources  but  must  include 
accessing  State  employment  security 
files.  Repeated  attempta  upon  receipt  of 
new  information  whidi  may  aid  in 
location  must  meet  the  requirementa  at 
9  303.3(b)(3),  i.e.,  die  State  must  access 
all  appropriate  sources  within  the  75- 
calendar  day  timeframe. 

2.  Comment  In  response  to  our 
request  for  commenta  on  requiring 
annual  submittal  of  unlocated  cases  to 
the  Federal  FLS,  the  majority  of  the 
commenters  requested  that,  radier  than 
require  annual  submittal  to  the  Federal 
PLS,  regulations  should  require  that  the 
FPLS  retain  cases  and  check  them 
periodicaUy  without  the  need  for 
resubmittal. 

Response:  If  die  Federal  PLS  were  to 
check  cases  periodically  as  suggested 
without  resubmittal  there  would  be  no 
way  to  keep  the  data  up-to-date.  For 
example,  the  Federal  PLS  would  have  no 
way  of  knowing  if  information  provided 
to  the  State  was  successful  in  locating 
the  absent  parent  or  if  the  absent  parent 
had  been  located  using  other  location 
sources.  The  list  of  cases,  would, 
therefore,  continue  to  grow  from  year  to 
year. 

Since,  however,  the  Federal  PLS  is 
such  a  valuable  location  source,  we 
believe  mandatory  annual  submittal  to 
the  Federal  FLS  of  unlocated  cases  in 
which  adequate  information  exista  to 
access  the  Federal  PLS  is  warranted. 
Thoefore,  we  have  added  such  a 
requirement  at  paragraph  (b)(6). 

Section  303.3(b)(7) — Referral  for 
Location  When  Location  Becomes 
Unknown 

1.  Comment  llie  majorify  of  the 
commenters  stated  that  5  working  days 
is  too  short  a  period  of  time  to  refer  for 
location  services  when  location 
becomes  unknown.  In  addition,  several 
commenters  requested  clarification  of 
this  requirement  because  it  could  be 
interpreted  that  a  State  would  have  to 
locate  die  abaent  parent's  asseta  or 
income  if  unknown  even  if  the  case  is  in 
payment  status. 


Reepoime:  Becaose  w«  hava 
eliminated  all  interim  timefraniaa  and 
because  ^  timefinme  for  the  locattoa 
requirement  starta  upon  detenninii^ 
that  location  is  necessary,  we  have 
deleted  diit  section. 

Establiahmettt  of  Support  ObUgationa— 
Section  303.4 

1.  Comment  The  majorify  of  die 
commenters  were  opposed  to  the  30- 
woiking  day  timeframe  to  establish  a 
support  order  or  file  a  petition  for 
establishment  of  a  support  order  with 
the  court  or  administrative  authorify 
responsible  for  establishment  of 
obligations.  Most  stated  that  60  calendar 
days  woald  be  more  reasonable  to  allow 
the  State  sufficient  time  to  request  that 
the  absent  parent  come  in  for  an 
interview,  attempt  settlement  prepare  a 
complete  petition  and  refer  the  case  to 
the  attorney  if  settiement  is  not  reached. 
Many  commenters  pointed  out  that  Uie 
30-day  timeframe  would  force  States  to 
file  cases  without  attempting  consent 

In  addition,  many  commenters 
requested  clarification  regarding  the 
proposed  standard  and  timeframe  as  it 
relates  to  service  of  process  and 
expedited  processes  timeframes.  Some 
States  indicated  their  procedures  require 
that  legal  actions  must  be  filed  prior  to 
any  negottations  or  settiement 
discussions  being  taken  in  the  State. 
Alternatively,  some  States  attempt  to 
obtain  consent  orders  prior  to  filing  a 
case.  Commenters  stated  that  because 
of  differing  State  procedures,  the 
proposed  requirement  to  establish  an 
order  or  file  a  petition  for  establishment 
of  a  support  order  with  the  court  or 
administrative  authorify  within  30  days 
of  locating  the  absent  parent  should  be 
revised  and/or  clarified.  Some 
commenters  suggested  a  separate 
timeframe  for  consent  processes,  to 
encompass  the  period  of  time  prior  to 
when  a  case  must  be  filed  in  the  State. 
Other  commenters  suggested  that  the 
timeframe  for  filing  a  case  be  shortened 
and  that  another  timeframe  be  added  for 
the  establishment  of  an  order  and/or 
inittation  of  establishment  of  an  order. 
Most  commenters  indicated  that  filing  a 
case  does  not  bring  the  absent  parent 
under  the  jurisdiction  of  the  expedited 
process  system.  Rather,  it  is  service  of 
process  that  must  be  accomplished  to 
ensure  diat  the  absent  parent  is  under 
the  jurisdiction  of  the  State's  expedited 
process  system. 

With  regard  to  service  of  process,  the 
majorify  of  the  commenters  were 
opposed  to  the  requirementa  in  proposed 
9  303.9.  With  regard  to  proposed 
9  303i)(b),  commenters  stated  Uiat  2 
working  days  is  not  adequata  time  to 
prepare  doouaento  far  service  and  to 


reHBrdoaaneotototbat 

With  regard  to  th«  requirement  that 
service  of  process  most  bo  coaaplated 
widdn  10  wocUng  days  of  dM  ceqaaal. 
commenters  were  nost  ooncatned  svift 
the  foct  diat  even  sando*  of  prooass  by 
certified  mail  takes  longer  dun  10  da^ 
In  addition,  the  majorify  of  «Mm»ii«^f^^^fn 
were  concerned  with  the  assumption  in 
the  preamble  to  the  propoaed  mle  that 
the  percentage  of  cases  where  process 
could  not  be  served  would  be  aocoontod 
for  in  the  25%  margin  for  error  in  a  TSX 
audit  criteria.  Commenters  pointed  out 
diat  despite  diligent  efforts,  absent 
parenta  sucoessfulfy  avoid  service  in  a 
suffidendy  large  percentage  of  cases  to 
warrant  diis  foct  to  be  taken  into 
ctnuideration  in  developing  a  standard. 
Commenters  requested  that  regulations 
state  diat  States  attempt  service  within 
a  timeframe  and  document  attempta  to 
show  what  efforts  were  taken  if  an 
absent  parent  is  not  successfiiUy  served. 
Many  commenters  requested  that  the  10- 
day  timeframe  be  extended  to  allow  for 
due  process  requirementa  which  may 
require  service  by  mail  to  be  followed 
by  personal  service  if  necessary. 
Suggested  timeframes  included  15, 20. 30 
and  45  calendar  days.  Anally, 
commenters  requested  that  service  of 
process  timeframes  be  outaide  of  the 
overall  timeframes  for  action.  Rather, 
these  commenters  believed  that  service 
of  process  timeframes  should  be  in 
addition  to  overall  timeframes,  and  that 
expedited  processes  requirementa 
should  be  revised  accordingly. 

Response:  As  requ>ed  in  9  303.101, 
States  must  have  and  use  expedited 
processes  to  establish  and  enforce 
support  obligations.  Those  expedited 
processes  and  the  timeframes  in 
9  303.101  only  apply  to  cases  once  diey 
are  under  administrative  or  judicial 
jurisdictioiL  As  stated  in  die  preamble 
to  the  proposed  rule,  the  proposed  case 
processing  timeframes  for  establishment 
of  support  obligations  were  intended  to 
encompass  all  necessary  actions  up  to 
the  point  wdiere  the  expedited  processes 
timeframes  begin  (Le..  the  date  a  case  is 
filed  or  the  date  of  successful  service  of 
process,  depending  on  which  date  the 
State  chooses  for  purposes  of  computing 
expedited  processes  timeframes.) 
However,  as  a  result  of  comments,  we 
realize  that  many  States  must  file  a 
document  with  the  court  or 
administrative  process  before  any 
action  can  be  taken  to  establish  a 
support  obligation  and  that  cases  are 
not  under  administrative  or  judicial 
jurisdiction  until  the  absent  parait  has 
been  served  with  notice.  To  respond  to 
the  commenters'  oonoems,  we  bebav*  it 
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Is  Moessary  to  raviM  both  |{  303.4  and 
303.101. 

SM:tion  303.101(bK2)  is  revised  by 
repladbog  reference  to  the  time  of  tiing 
■s  the  starting  point  for  the  expedited 
processing  timeframe  so  that,  under 
expedited  processes,  actions  to 
establish  and  enforce  support 
obligatioos  must  be  completed  from  the 
date  of  successful  service  of  process  to 
the  time  of  disposition  within  the 
required  timeframes,  la  conjunction  with 
this  revision,  1 303.4(d)  is  revised  to 
encompass  Uie  period  of  time  from 
locaticm  of  the  absent  parent  m 
establishment  of  paternity  through 
establishment  of  an  order,  successful 
service  of  process,  or  documented 
attenqits  to  serve  process  in  accordance 
with  State  guidelines  defining  diligent 
efforts  to  effect  service  of  process.  To 
ensure  States  make  diligent  efforts  to 
serve  process,  we  added  a  requirement 
at  {  303.3(c]  to  require  that  the  State 
develop  guidelines  defining  diligent 
efforts  for  service  of  process  and  that 
the  guidelines  must  include  periodically 
repeating  service  of  process  attempts  in 
cases  in  wUch  previous  attempts  to 
ssrve  process  have  failed,  but  adequate 
identifying  and  other  information  exists 
to  attempt  service  of  process.  Therefore, 
within  the  timeframe  to  be  discussed 
below.  States  must  serve  process  or 
document  attempts  to  serve  process.  In 
situations  where  process  could  not  be 
served  because  the  absent  parent  is  no 
longer  at  the  address,  the  State  must 
document  this  as  the  reason  and  the 
case  must  be  resubmitted  for  location. 
Because  State  procedures  differ  with 
respect  to  the  order  in  which  actions  are 
taken  to  establish  an  order  for  support 
rather  than  attempt  to  establish 
sequential  timeframes  for  each  step  a 
State  must  take,  we  have  extended  the 
timeframe  sufficiently  to  allow  a  State 
to  attempt  to  establish  an  order  by 
consent,  or  file  an  action  and  serve  the 
absent  parent  in  accordance  with  its 
procediues.  As  indicated  above,  the 
majority  of  the  commenters  stated  that 
00  calendar  days  would  be  adequate  for 
a  State  to  attempt  to  establish  an  ordier 
by  consent  or  reifer  the  case  to  an 
attorney,  prepare  a  complete  petition 
and  file  the  case,  hi  addition,  the 
majority  of  the  ommienters  indicated 
that  30  calendar  days  would  be  a 
reasonable  period  of  time  in  which  to 
acconqilish  both  service  by  mail  and 
personal  service,  if  necessary. 
Accordingly,  1 303.4(d)  requires  that  IV- 
D  agmdes  must  establish  an  order  for 
support  or  serve  process  necessary  to 
commanca  proceedings  to  establl^  an 
order  or  document  unsuccefsful 
attenq»ts  to  serve  process  within  90 


calendar  days  of  location  or  of 
establishment  of  paternity.  Therefore, 
given  the  20-day  tim^ame  for  case 
opening,  the  TS-iday  thneframe  for 
location  and  the  90-dey  timeframe 
discussed  above,  support  orders  must  be 
established  or  cases  must  enter  the 
expedited  processes  system  within  185 
calendar  days  of  application  or  referral. 
We  want  to  point  out  that  this  approach 
allows  establishing  an  order  by  consent 
at  any  time  in  case  processing,  whether 
before  or  after  a  case  is  filed  with  the 
court  or  administrative  authority.  With 
respect  to  interstate  cases,  the 
timeframes  in  |  303.4  apply  upon  receipt 
by  the  agency  in  the  respondiiag  State 
responsible  for  the  establishment  of 
support  obligations. 

Z  Comment-  Many  commenters 
requested  that  regulations  allow  States 
to  determine  whether  cases  should  be 
pursued.  Examples  included:  the  absent 
parent  is  receiving  pvblic  assistance  or 
SSI;  the  absent  parent  is  incarcerated  or 
institutionalized  without  income  or 
assets;  and  the  absent  parent's  ir.come 
level  is  below  the  minimum  set  by  State 
law. 

Response:  While  some  discretion  is 
necessary,  States  must  have  standards 
for  pursuing  cases.  Hiose  situations 
mentioned  in  the  comments  as  set  forth 
above  would  be  accounted  for  by 
applying  the  State's  guidelines  for 
setting  support  awaras. 

3.  Comment:  The  majority  of  the 
commenters  requested  that  regulations 
specify  when  and  how  often  States  must 
review  dismissals  without  prejudice  as 
well  as  what  documentation  is 
necessary. 

Response:  In  this  situation,  we  believe 
States  are  in  a  better  position  to 
determine  when  to  refile  a  previously 
dismissed  case  or  when  to  seek  a 
support  order  on  a  case-by-case  basis. 
However,  we  have  darified  that  States 
must  at  Uie  time  of  dismissal  determine 
when  it  would  be  aiqpropriate  to  pursue 
an  order  in  the  future.  Notations  in  the 
case  record  are  suffkdent 
documentation.  If  a  case  is  dismissed 
because  of  unemployment  or  insufficient 
income,  the  State  should  return  the  case 
to  the  "locate"  function  for  quarterly 
and  annual  checks  on  changes  in  income 
and  assets. 

Establishment  of  Paternity— SecUoa 
303.5 

1.  Comment-  In  response  to  our 
request  for  comments  regarding  whether 
there  should  be  separate  timeframes  and 
requirements  for  uncontested  paternity 
cases,  commenters  stated  that  this 
would  not  be  practical  because  often  it 
is  difficult  to  differeiatiate  between 
contested  and  uncootested  paternity 


cases.  Commenters  pointed  out  that 
uncontested  cases  could  become 
contested  and  vice  versa  at  various 
points  in  case  processing.  Most 
commenters  believed  that  separate 
timeframes  would  only  complicate  the 
process  or  increase  court  actions  to 
estabUsh  paternity  if  the  deadline  for 
establishment  by  consent  was  missed. 

Response:  While  we  have  not  required 
separate  timeframes  for  uncontested 
cases,  we  strongly  urge  States  to 
attempt  to  establish  paternity  by 
voluntary  acknowledgement 
immediately  upon  location  of  the  alleged 
father. 

2.  Comment-  Many  commenters  were 
concerned  with  the  statement  in  the 
preamble  that  cases  which  are  difficult 
or  impossible  to  complete  within  one 
year  would  easily  be  accounted  for 
within  the  25  percent  margin  allowed  as 
part  of  the  75  percent  substantial 
compUance  audit  standard.  Commenters 
requested  that  regulations  aliow  States 
to  exercise  prosecutorial  discretion  or, 
at  the  very  least  hst  categories  of  cases 
which  should  be  excluded  from  the 
timeframe.  Commenters  also  described 
unavoidable  delays  which  cause 
proceedings  to  extend  beyond  the  one- 
year  timeframe  despite  diligent  efforts 
on  behalf  of  the  FV-D  agency  (e.g., 
extensive  pre-trial  discovery, 
interlocutory  appeals  and  post-judgment 
appeals,  etc.).  Finally,  commenters 
questioned  our  legal  authorify  to 
establish  an  outside  limit  for  completion 
of  patemify  establishment  since  the 
Congress  allowed  States  to  exclude 
patemify  establishment  from  their 
expedited  processes. 

Response:  We  believe  that  Congress 
allowed  States  to  exclude  patemify 
establishment  from  their  expedited 
processes  to  ensure  that  jurisdictions 
that  v/anted  to  have  ju(kes  hear 
patemify  cases  were  able  to  do  so.  We 
also  beUeve  that  setting  standards  for 
patemify  establishment  is  well  within 
the  Secretary's  rulem^dng  authority. 

In  response  to  commenters'  concerns, 
however,  we  have  revised  the  proposed 
timeframe  to  take  into  oonsideration  the 
more  difficult  patemify  establishment 
case  and  to  allow  for  differences  in 
State  procedures  with  regard  to 
patemify  establishment  Rather  than 
outline  step-by-step  standards  and 
timeframes  for  when  in  the  process  a 
State  must  file  a  petitioti  with  the  court 
for  patemify  establishment  attempt  to 
establish  patemify  by  oonsent  and  serve 
the  alleged  father,  we  have  revised  the 
regulations  to  ensure  that  all  actions 
necessary  to  initiate  and  complete  legal 
proceedhigs  to  establish  patemify  are 
accomplished  in  a  timely  manner. 
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Section  S0S.5(aMl)  is  revised  to 
require,  tmder  paragraph  (1).  that  wiflrio 
90  calendar  days  of  locating  die  alleged 
father,  thei  IV-D  agency  must  file  a 
petition  for  patendfy  establishment  or 
complete  service  of  process  necessary  to 
establish  patemify  (or  document 
nnsoccessfid  attempts  to  sore  process 
in  accordance  wf  di  die  State's 
guidelines  defining  diligent  efforts  under 
f  303.3(c)),  vdiichever  occurs  later  fai 
accordance  with  State  procedures  for 
patemify  establiafament  Paragraph 
(a)(2]  requires  dtat  patemify  most  be 
established  (or  the  alleged  father 
exdoded  by  genetic  tests  and/or  Iqal 
process)  wi^n  one  year  of  the  later  ofi 
(i)  Successful  serrice  of  process;  or,  (ii) 
the  child  readiing  0  mondis  of  age. 
Under  this  requirement  States  may 
establirii  patemify  by  acknowled^ent 
or  consent  and.  according  to  State 
procedures,  a  support  obligation,  at  any 
time  during  die  processing  of  the  case. 
This  expanded  timeframe  allows  States 
3  mondis  to  serve  process  or  file  a 
petition  fat  patemify  establishment  and 
one  year  to  establish  patemify  from 
successful  service,  unless  the  cUld  is 
under  6  months  old  and  dierefore  too 
young  for  bloodtesting  when  process  is 
served,  tai  which  case  die  State  has  one 
year  from  the  ddld's  6-month  birthday 
to  establish  patemify. 

We  believe  the  extension  of  die 
patemify  establishment  timeframe 
addresses  commenters'  concerns  about 
those  contested  cases  whidi  cannot  be 
completed  within  one  year  of  locating 
the  putative  fodier.  Onis  year  from 
suocessfol  service  of  process  or  the  diild 
behig  6  mondis  old  is  a  reasonable 
amount  of  time  to  allow  for  completion 
of  the  great  preponderance  of  patemify 
cases. 

3.  Commait  The  majorify  of 
commenters  requested  that  reguladons 
take  into  consideratton  die  fact  that 
despite  the  alleged  fadier  bemg  located 
prior  to  or  immediately  after  the  birth  of 
the  child,  blood  cannot  be  drawn  from 
infants  fbr  certain  tests  until  a  child  is  at 
least  six  mcmdis  old. 

Response:  In  response  to  comments, 
we  have  revised  paragraph  (a)  to  state 
that  the  one-year  timeframe  for 
patemify  establishment  be^s  with 
successfid  service  of  process  or  of  the 
child  being  six  months  old,  whichever 
occurs  later.  This  wlU  allow  States  to 
serve  process  on  the  putative  father  as 
soon  as  possible  after  the  child  is  bom 
when  the  putadve  fother  is  more  likely 
to  be  responsive  because  die  timeframe 
for  patemify  establishment  will  not 
bej^  until  tiie  chfld  is  old  enou^  for  a 
blood  test  However,  hi  die  future  we 
intend  to  reexamine  die  use  of  DNA 


testing  which  does  not  require  the  ddU 
to  be  six  mondis  old. 

4.  Comment  The  majortfy  of  the 
commenters  were  opposed  to  the 
proposed  requirement  diet  alleged 
fadiers  may  onfy  be  excluded  as  a  result 
of  genetic  testa.  Commenters  pofaited  out 
that  in  many  States  genetic  testa  slone 
are  not  sufficient  to  establish  or  refote 
patemify.  In  addittm.  evidence  or  lade 
of  evidence  may  exclude  the  alleged 
father  widiout  die  need  for  or  despite 
genetic  tests. 

Reapoiae:  We  recognize  that  a 
putative  fodier  may  be  excluded  as  a 
result  of  either  genetic  testa  or  court 
action  and  we  have  revised  paragraph 
(aXl)  (redesignated  as  paragraph  (a)(2}) 
to  state  diat  within  the  timeframe,  the 
State  must  establish  patemify  or 
exclude  the  alleged  father  as  a  result  of 
genetic  testa  and/or  l^al  process. 

5.  Comment  Several  commenters 
requested  clarification  of  the  term 
"genetic  tests." 

Reqfonse:  We  replaced  "blood  testa" 
widi  "genetic  testa"  to  mora  accuratefy 
reflect  the  advancementa  in.  and 
increased  refinement  oC  testiag  mediods 
to  determine  patemify.  We  want  to 
point  out  however,  that  "genetic"  testa 
include  any  blood  or  tissue  testing 
processes  used  to  confirm  or  exclude 
parental 

&  Comment  The  majorify  of 
oommenters  «vera  opposed  to  the 
requirement  in  proposed  paragraph 
(a)(2)  that  in  any  case  in  which  an 
alleged  father  is  excluded  but  more  dian 
one  alleged  father  is  identified,  the  IV-D 
agency  must  meet  the  requiremento  for 
each  alleged  father  identified. 
Conunenters  wen  concemed  because  of 
evidentiary  problems  with  cases 
taivohring  mora  than  one  alleged  fadier. 
Some  States  indicated  that  thiey  are 
prohiUtad  by  State  law  from  bringing 
action  agdnst  a  second  alleged  father 
when  the  custodial  parent  has  filed  a 
patemify  establishment  action  naming 
another  man.  in  addition,  oommenten 
believed  diat  States  should  be  required 
to  pursue  the  most  "likely"  alleged 
father  in  (Hder  to  protect  die  custodial 
parent's  credibility  as  a  witness. 

Response:  We  have  retahied  the 
requirement  in  proposed  paragraph 
(a)(2),  which  has  been  redesignated  as 
paragraph  (a)(3).  because  all  children 
are  entitled  to  have  their  patemify 
established.  It  is  bnperative  that  States 
establish  procedures  whidi  permit 
patemify  establishment  even  if  the 
custodial  parent  names  more  than  one 
possible  alleged  father.  Blood  testa  prior 
to  filUig  die  action,  or  petitions  alleging 
intercourse  wifii  each  possible  father 
and  naming  two  or  more  defendanto 


may  mfadmi»  the  evidentiary  programs 
identified.  We  also  want  to  clarify  dttt 
when  there  Is  man  dian  one  alleged 
fadier  named,  if  one  aUeged  fadier  is 
exdttded.  die  timeframes  for  patemify 
establishment  would  apply  fat  the  next 
alleged  fadier  onoe  he  is  located  and 
served. 

7.  Comment  We  received  several 
comniento  widi  regard  to  the 
requirement  in  proposed  paragraph  (c) 
that  IV-D  agendes  must  identify  and 
use  through  competitive  procurement 
laboratories  whhii  perform,  at 
reasonable  cost  testa  which  tend  to 
hlentify  the  fadier  or  exdude  the  alleged 
fadier.  Commentera  requested 
darification  regarding  whether  States 
may  contract  with  more  than  one 
laboratory  for  different  testa.  In 
addition,  commenters  requested  that 
regulations  allow  States  to  take  into 
consideration  accessiMify  and 
timeliness  of  resulta  in  choosing  a  lab. 

Response:  As  stated  in  the  preamble 
to  the  prc^iosed  nle,  we  want  to  avoid 
situations  where  States  use  laboratories 
at  exorbitant  cost  when  there  may  be  a 
laboratory  available  wribicfa  performs 
comparable  testing  at  more  reasonable 
cost  Within  those  parameters.  States 
may  evaluate  services  provided  by 
laboratories,  and  choose  one  or  mora 
taboratories  which  provide  necessary 
services  at  reasonable  cost 
Accessibilify  and  tim»linofff  may  be 
considered  in  determining  choice  of 
laboratory  but  not  to  the  degree  that 
costa  become  exorbitant  in  comparison 
to  other  laboratories. 

Enforcement  of  Support  Obligations-' 
Section  303.6 

1.  Comment  The  majorify  of  the 
commenten  were  opposed  to  the 
requirement  that  States  most  identify  on 
the  data  die  parent  fails  to  make 
paymenta  in  an  amount  equal  to  die 
support  payable  for  one  mondi.  or  an 
earlier  date  in  accordance  with  Stata 
law,  those  cases  hi  which  diere  is  a 
failure  to  comply  with  the  support 
obligation.  Commenten  believe  that  this 
requirement  is  too  stringent  because  it 
entails  daify  monitoring. 

Response:  Effiective  and  timely 
monitoring  of  compliance  is  essential  in 
order  to  trigger  income  withholding  in 
accordance  with  statutory  requirementa 
and  to  ensure  timefy  use  of  otiier 
enforcement  techniques  as  appropriate. 
Because  section  4ee(b)(3)  of  the  Act 
requires  that  an  absent  parent  become 
subject  to  withholding  and  that  advance 
notice  be  sent  to  the  absent  parent  on 
the  date  on  whidi  die  parent  fails  to 
make  paymenta  in  an  amount  equal  to 
the  support  payable  for  one  month. 
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States  muf t  identify  delinquencies 
immediately  in  all  cases.  Therefore,  we 
have  not  revised  this  requirement 

2.  Comment  We  specifically 
requested  comments  on  whether  the 
requirement  for  sending  notice  to  a 
delinquent  absent  parent  should  be 
amended  from  "the  State  must  take 
steps  •  •  *  to  send  notice  on  the  day" 
to  "send  the  advance  notice  on  the  day 
the  delinquency  reaches  one  month's 
support"  The  majority  of  commenters 
were  opposed  to  tightening  this 
requiremeiit  In  fact  many  commenters 
suggested  tioat  the  requirement  be 
revised  to  require  that  States  send  the 
notice  within  a  longer  timefirame. 
Suggestions  included  3  days,  5  days  and 
1  week. 

Response:  As  previously  stated, 
section  46e(b)(3)  of  the  Act  requires  that 
advance  notice  of  the  withholding  be 
sent  to  the  absent  parent  on  the  date  on 
which  the  parent  fails  to  make  payments 
in  an  amount  equal  to  the  support 
payable  for  one  month.  Therefore,  we 
cannot  extend  this  timeframe.  However, 
providing  notice  on  the  date  the  absent 
parent  is  delinquent  may  be  impossible 
in  all  cases.  Therefore,  we  are  retaining 
tiie  current  requirement  to  take  steps  to 
send  the  notice  on  that  date. 

3.  Comment-  In  response  to  our 
request  for  comments,  the  majority  of 
the  commenters  believed  that 
regulations  should  not  require  that 
States  process  uncontested  wage 
withholding  cases  more  quickly  than 
contested  cases. 

Response:  Current  requirements  at 
{-303.100(d)(2)  require  notice  to  the 
employer  to  be  sent  immediately  if  the 
absent  parent  fails  to  contact  the  State 
within  die  period  specified  in  the 
advance  notice.  Because  we  are 
establishing  specific  timeframes  for 
taking  actions  in  IV-D  cases,  we 
replaced  "immediately"  with  "within  5 
working  days"  in  {  303.100(d)(2). 

4.  Comment-  In  response  to  our 
request  for  comment  regarding  whether 
wage  withholding  notices  to  employers 
should  inform  the  employer  when 
enrollment  in  employment-based 
medical  insurance  has  been  required  by 
the  support  order,  whether  the  IV-O 
agency  should  request  the  employer  to 
alert  the  IV-D  agency  if  the  absent 
parent  has  not  enrolled  the  child(ren). 
and  whether  the  IV-D  agency  should 
request  the  employer  to  enroll  the 
child(ren)  if  the  absent  parent  has  not 
the  majority  of  commenters  indicated 
that  none  of  the  above  suggestions  are 
appropriate  or  within  the  scope  of  State 
laws.  Commenters  also  pointed  out  that 
requiring  these  actioiu  could  potentially 
harm  woridng  relationships  with 
employers  at  precisely  the  time  when 


cooperation  is  necessary  for  effective 
wage  withholding  procedures. 

Response:  Because  of  possible 
conflicts  with  State  law,  we  have  not 
added  these  requirements.  We  want  to 
clarify,  however,  that  the  requirement  in 
S  303.6  to  take  appropriate  enforcement 
action  includes  situations  where  there  is 
noncompliance  with  an  order  requiring 
health  insurance  coverage.  In 
accordance  with  S  303.31(b)(7)  (formerly 
§  306.51(b)(7)),  if  health  insurance  is 
available  to  the  absent  parent  at 
reasonable  cost  and  has  not  been 
obtained  at  the  time  the  order  is  entered, 
the  State  must  take  steps  to  enforce  the 
health  insurance  covarage  required  by 
the  support  order. 

5.  Comment:  Commenters  stated  that 
the  requirement  Uiat  States  must  initiate 
any  other  enforcement  techniques  as 
appropriate  within  30  working  days  of 
identifying  a  delinquency  would  not 
allow  sufficient  time  to  verify  an 
address  for  service  of  process,  gather 
enough  information  to  refer  the  case  to 
an  attorney,  prepare  the  case  for  trial 
and  prepare  interrogatories.  In  addition, 
commenters  requested  clarification  of 
"initiate"  for  purposee  of  meeting  the 
timeframe  when  the  State  uses 
administrative  procedures,  such  as  debt 
collection  agencies  and  telephone 
collection  technique&  These 
commenters  were  concerned  that  this 
requirement  Implies  fiiat  States  must  file 
a  petition  for  enforcement  because  there 
would  not  be  sufficient  time  to  allow  for 
calling  die  absent  parent  in  or  using 
other  techniques  not  included  in  the 
mandatory  techniques  specified  in 
§  302.70(a). 

Response:  Because  States  must  have 
and  use  expedited  ptocesses  for  the 
enforcement  of  child  support 
obligations,  we  believe  it  is  necessary  to 
revise  S  303.6  for  consistency  with  the 
changes  to  the  expedited  processes 
timeframe  starting  date  discussed 
previously.  It  is  essential  that  cases 
enter  expedited  prooesses  as  soon  as  the 
State  obtains  necessary  jiuisdiction  over 
the  absent  parent  to  allow  enforcement 
of  the  support  obligation.  However,  we 
believe  it  is  also  neoessary  to  account 
for  situations  in  which  States  attempt  to 
enforce  obligations  by  consent  or  using 
other  administrative  enforcement 
techniques  before  filing  a  petition  for 
enforcement  of  a  support  obligation. 
Section  303.6(c)(2)  il  revised  to  require 
tiiat  the  State  take  any  appropriate 
enforcement  action  (except  income 
withholding  and  Federal  and  State 
income  tax  refund  offset)  unless  service 
of  process  is  necessary,  within  no  later 
than  30  calendar  days  of  identifying  a 
delinquency  or  other  support-related 
noncompliance  with  the  order  or 


location  of  the  absent  parent  whichever 
occurs  later.  When  sendee  of  process  is 
necessary  prior  to  taking  an 
enforcement  action,  service  must  be 
completed  (or  unsuccessful  attempts  to 
serve  process  must  be  documented  in 
accordance  with  the  State's  guidelines 
under  S  303.3(c))  and  enforcement  action 
taken,  if  process  is  served,  within  no 
later  than  60  calendar  days  of 
identifying  a  delinquency  or  other 
support  related  noncompfiance  with  the 
order  or  location  of  the  absent  parent 
whichever  occurs  later.  Iherefore, 
within  this  timeframe.  States  may 
enforce  support  obligations  by  consent 
use  of  administrative  procedures  such  as 
debt  collection,  telephone  contact 
demand  letters,  or  publication  of  names, 
for  example,  and/or  file  a  petition  to 
enforce  by  legal  action.  Accomplishing 
enforcement  by  consent  would  be 
allowable  at  any  time.  The  date  of 
successful  service  of  process  would  then 
be  the  date  when  expedited  timeframes 
commence.  We  want  to  point  out  that 
States  are  not  required  to  use  a  specific 
enforcement  technique  if  that  technique 
is  determined  to  be  inappropriate  in 
accordance  with  the  guidelines  allowed 
in  S  302.70(b). 

6.  Comment-  With  regard  to  the 
requirement  that  States  must  submit 
once  a  year,  all  cases  which  meet  the 
certification  requirements  for  State  and/ 
or  Federal  income  tax  refund  offset 
commenters  were  most  concerned  about 
complying  with  this  requirement  before 
States  are  fiilly  automated.  Commenters 
pointed  out  that  often  collections  from 
prior  years  would  not  be  all  received  or 
applied  before  it  would  be  time  to 
certify  again.  In  addition,  conunenters 
were  concerned  that  requiring 
certification  does  not  give  the  custodial 
parent  an  opportunity  to  object  to  the 
action.  Finally,  commenters  also 
requested  that  we  clarify  which  State,  in 
an  interstate  case,  is  required  to  submit 
past-due  support  for  Federal  income  tax 
refund  offset 

Response:  In  response  to  State 
concerns  that  amounts.offset  from  prior 
years  may  not  be  received  or  applied  by 
the  date  States  are  required  to  submit 
amounts  for  Federal  inoome  tax  refund 
offset  past-due  support  submitted  for 
offset  must  meet  the  certification 
requirements  for  Federal  income  tax 
refund  offset  under  which  the  State 
must  verify  the  amount  of  past-due 
support.  If  the  State  cannot  assure  that 
the  past-due  support  is  the  correct 
amount  owed,  submittd  is  not  required. 
However,  given  the  timeframe  for 
transmission  of  offset  collection 
information  from  CX^SB  to  the  States 
and  the  schedule  for  submission  of  the 
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next  round  of  certifications  from  the 
States  to  OCSE,  such  situations  should 
be  the  exception  rather  than  the  rule. 
With  respect  to  custodial  parents'  right 
to  refuse  to  have  past-due  support 
submitted  for  offset  we  reiterate  our 
longstanding  position  that  when  an 
individual  receives  IV-D  services,  they 
may  not  dictate  which  services  they 
receive.  Tax  refund  offset  has  proven  to 
be  a  very  successful  enforcement 
technique  and  its  use  is  essential  to 
ensure  children  receive  the  support  they 
deserve. 

With  respect  to  the  question  about 
which  State  in  an  interstate.  non-AFDC 
case  may  submit  past-due  support  for 
Federal  income  tax  refund  offset,  in 
accordance  with  S  303.72(b)(4),  the  State 
in  which  an  application  for  IV-D 
services  has  been  filed  pursuant  to 
S  302.33.  (i.e.,  the  initiating  State),  must 
submit  the -past-due  support  for  offset 
This  is  consistent  with  the  requirement 
that  past-due  support  owed  in  AFDC 
cases  must  be  submitted  by  the  State  in 
which  there  is  an  assignment  of  support 
rights  to  the  State  under  §  232.11,  (in 
interstate  cases,  generally  the  initiating 
State).  It  is  necessary  to  specify  which 
State  must  submit  past-due  support 
owed  in  non-AFDC  cases  for  Federal  tax 
refund  offset  to  avoid  both  States 
submitting  the  same  arrearages.  The 
initiating  State  is  in  the  best  position  to 
pay  the  custodial  parent  any  amount 
offset  quickly  and  to  handle  any 
necessary  adjustments  to  the  amount  of 
offset  based  on  an  amended  tax  return. 

7.  Comment-  The  majority  of  the 
commenters  requested  clarification 
regarding  the  requirement  in  proposed 
paragraph  (c)(4)  that  in  cases  where 
previous  enforcement  attempts  have 
been  unsuccessful,  the  State  must 
examine  the  factors  quarterly  and 
initiate  appropriate  enforcement 
techniques  as  appropriate. 

Response:  As  stated  in  the  preamble 
to  the  proposed  rule,  this  requirement 
was  added  to  ensure  that  States  keep 
abreast  of  case  circumstances  so  that 
when  the  potential  for  resiuned 
enforcement  efforts  ocou^.  States  would 
initiate  appropriate  enforcement 
techniques.  We  do  not  intend  that  State 
re-exercise  enforcement  techniques 
which  are  inappropriate  given  case 
circumstances  or  attempt  enforcement 
when  circumstances  which  caused 
initially  unproductive  enforcement 
attempts  have  not  changed.  For  clarify, 
we  have  revised  paragraph  (c)(4)  to 
require  that  in  cases  in  which 
enforcement  attempts  have  been 
unsuccessful,  the  State  must  at  the  time 
an  attempt  to  enforce  fails,  examine  the 
reason  die  enforcement  attempt  failed 


and  determine  when  it  would  be 
appropriate  to  take  an  enforcement 
action  in  the  future,  and  take  an 
enforcement  action  at  that  time.  When  a 
case  cannot  be  enforced  because  of 
unemployment  or  insufficient  income, 
the  State  should  return  the  case  to  the 
"locate"  function  for  quarterly  and 
annual  checks  on  changes  in  income  and 
assets. 

Procedures  for  Case  Assessment- 
Section  303.10 

Comment:  We  received  a  number  of 
comments  arguing  that  because  cases 
must  be  processed  within  the  required 
timeframes.  States  may  not  prioritize 
cases. 

Response:  We  disagree  with  these 
comments.  States  may  establish  a  case 
assessment  system  which  meets  the 
requirements  of  §  303.10  and  which 
allows  the  State  to  prioritize  which 
cases  to  work  first,  within  the 
timeframes  for  case  processing.  Case 
prioritization  is  not  a  system  to 
determine  which  workable  cases  not  to 
work;  case  closure  criteria  in  §  303.11 
allow  States  to  close  cases  which  have 
litUe  or  no  potential  for  success  either 
currentiy  or  in  the  future. 

Case  Closure  Criteria— Section  303.11 

Section  303.11(b)— Criteria  for  Case 
Closure 

a.  General — 1.  Comment:  Some 
commenters  asked  whether  a  case  must 
be  closed  if  the  case  met  one  or  more  of 
the  criteria  enumerated  in  paragraph  (b). 
or  whether  States  could  exercise 
discretion  in  opting  not  to  close  some 
cases  which  quaUfied  for  closure. 

Response:  A  State  may  opt  to 
continue  to  work  a  case  that  otherwise 
qualifies  for  closiu«  under  paragraph  (b) 
if  it  beU6ves  that  there  is  potential  for 
success.  A  State  may  also  elect  to 
establish  criteria  for  closure  which  make 
it  harder  to  close  a  case  than  those 
established  in  paragraph  (b). 

2.  Comment-  Other  commenters 
proposed  that  we  add  a  provision  under 
which  States  may  close  a  case  which 
does  not  fit  any  criterion  established  in 
paragraph  (b),  but  in  which  the  State  has 
determined  closure  is  appropriate. 

Response:  We  have  not  included  this 
proposal  in  the  regulation  because  it  is 
open-ended  and  contrary  to  the  purpose 
of  estabhshing  clear  and  concise 
standards  which  preclude  premature  or 
inappropriate  closing  of  cases.  However 
we  have,  elsewhere  in  this  section, 
modified  or  expanded  the  criteria  in 
response  to  comments  which  identified 
specific  areas  in  addition  to  those 
proposed  where  closure  is  appropriate. 


3.  Comment-  Several  commenters 
asked  if  a  support  order  or  arrearages 
which  accrued  under  that  order  are 
affected  when  a  IV-D  case  is  closed. 

Response:  Case  closure  does  not 
affect  the  support  order  or  arrearages 
which  have  accrued  under  the  order  it 
only  means  that  services  under  the  IV- 
D  program  will  no  longer  be  provided. 
Although  the  IV-D  agency  closes  a  case, 
the  support  order  remains  in  effect  and 
arrearages  continueto  accrue  for  the  life 
of  the  order.  In  accordance  with  the 
requirements  of  section  466(a)(9)  of  die 
Act  and  5  303.106.  these  arrearages  are 
judgments  by  operation  of  law  and  are 
subject  to  enforcement. 

i-Comment-  Several  commenters  felt 
that  additional  time  should  be  allowed 
for  IV-D  agencies  to  establish  a  case 
closure  system,  review  existing  cases  to 
determine  if  closure  is  appropriate,  and 
close  cases  which  meet  one  or  more  of 
the  criteria,  since  case  closure  was  not 
previously  addressed  in  regulations. 

Response:  We  believe  that  States  can 
comply  with  this  requirement  by 
October  1. 1990.  since  States  are  not 
required  to  close  all  cases  which  meet 
the  criteria. 

5.  Comment:  One  State  asked  tiiat  for 
audit  purposes,  any  open  case  meeting 
at  least  one  of  the  closure  criteria  be 
considered  closed  and  not  affect  the 
State's  performance  with  regard  to 
substantial  compliance.  In  a  related 
comment  on  the  audit  the  State 
questioned  whether  the  IV-D  agency 
must  properly  close  all  cases  which 
meet  closure  criteria,  or  that  all  cases 
closed  must  meet  the  criteria. 

Response:  The  estabUshment  of  case 
closure  criteria  is  designed  to  limit  cases 
the  State  may  close  to  those  in  which 
there  is  no  reasonable  expectation  of 
establishing  paternity,  obtaining  a 
support  order,  or  collecting  child  or 
spousal  support  either  now  or  in  the 
future.  Any  case  which  meets  the 
criteria  for  case  closure,  as 
demonstrated  by  the  State  during  the 
course  of  the  audit  would  be  considered 
unworkable  and  would  not  count 
against  the  State  for  purposes  of  the 
audit  For  purposes  of  auditing  case 
closure  requirements,  the  auditors  will 
review  cases  which  have  been  closed  to 
determine  if  the  IV-D  agency  properly 
applied  the  criteria  for  closure. 

6.  Comment-  Commenters  also 
suggested  that  the  regulations  establish 
a  special  category  of  "inactive  cases"  in 
order  to  minimize  the  administrative 
costs  associated  with  the  closing  and 
subsequent  reopening  of  certain  cases. 

Response:  Since  States  are  not 
required  to  close  all  cases  meeting  case 
closure  criteria  and  will  not  be  subject 
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to  audit  penahiM  for  tboee  in  whicfa  no 
action  is  cuirentty  possiMe,  a  "de  facto" 
inactive  fit*  can  be  created  rince  the 
State  is  not  penalized  for  its  failure  to 
work  these  cases. 

7.  Comment:  One  commenter 
recommended  that  the  regulations 
require  States  to  submit  tiheir  proposed 
criteria  to  CKSB  for  approval  prior  to 
implementation. 

Response:  States  are  responsible  for 
meeting  requirements  in  Federal 
regulations.  While  States  may  work  with 
OCSE  Regional  Of&ces  in  developing 
case  closure  systems,  we  see  no 
necessity  for  requiring  prior  approval  of 
case  closure  systems. 

b.  No  Current  Order-^  303.11(b)  (1) 
and (2}—\.CommenL-  We  received 
many  comments  which  were  critical  of 
proposed  paragraphs  (b)  (1)  and  (2) 
establishing  a  $150  ceiling  of  arrearages 
below  which  the  TV-D  agency  could 
close  a  case  when  there  was  no  longer  a 
current  support  order  for  cases  involving 
both  minor  children  and  children  who 
had  reached  the  age  of  majority.  A 
number  of  commenters  argued  that 
continued  enforcement  in  arrears-only 
cases  for  arrearages  of  $150  or  more  was 
in  most  instances  fruiUess  and  not  cost- 
effective.  Several  of  these  commenters 
recommended  an  increase  in  the  level 
below  which  States  could  close  all 
cases.  Other  commenters  suggested  that 
a  separate  $500  limit  be  applied  to 
arrearages  owed  to  non-minor  children. 
In  addition,  we  also  received  comments 
which  recommended  that  closure  be 
allowed  in  non-AFDC  arrearage-only 
cases  involving  non-minor  children 
where  the  arrearages  accrued  when  the 
child  was  a  minor  and  before 
application  for  IV-D  services  was  made. 

Response:  Title  TV^  of  the  Act  does 
not  limit  application  for.  or  availability 
of,  rV-D  services  to  minor  children. 
Therefore,  we  cannot  permit  States  to 
close  non-AFDC  arrearage-only  cases 
involving  non-minor  children  where  the 
arrearages  accrued  when  the  child  was 
a  minor  and  before  application  for  IV-D 
service  was  made.  However,  in  response 
to  comitients,  we  raised  die  limit  on 
arrearages  to  $500  in  paragraphs  (b)  (1) 
and  (2).  Therefore,  paragraph  (b)(1)  now 
allows  case  closure  if  a  child  has 
readied  the  age  of  majority,  there  is  no 
current  support  cmler  and  arrearages  are 
under  $500  or  unenforceable  under  State 
law.  Paragraph  (b)(2)  now  allows  case 
closure  if  a  child  has  not  reached  the 
age  of  majority,  there  is  no  longer  a 
current  support  order  and  arrearages  are 
under  $500  or  unenforceable  under  State 
law. 

2.  Comment'  Other  commenters 
maintained  that,  by  not  allowing  closure 
of  arrearage-only  cases  for  non-minors 


when  arrears  were  above  a  certain 
level,  we  were  mandating  a  service  in 
these  cases  when  regulations  at  f  303.1 
give  the  State  an  option  of  whether  or 
not  to  provide  services  in  cases  in  which 
there  are  no  minor  children. 

Response:  Sectioa  466(e)  of  the  Act 
and  §  303.1  provide  States  the  option  of 
whether  or  not  to  collect  overdue 
support  using  the  mandatory  practices 
in  §  302.70  (wage  withholding.  State 
income  tax  offset,  etc.)  for  children  who 
are  not  minors.  These  provisions  do  not 
allow  States  to  choose  not  to  provide 
any  services  in  cases  in  which  there  are 
no  minor  children.  As  discussed  above, 
the  State  may  not  refuse  to  enforce  past- 
due  court  or  administratively-ordered 
support  owed  to  emancipated  children 
In  non-AFDC  IV-D  cases,  unless  there  is 
no  current  support  order  and  arrearages 
are  under  $500  or  unenforceable  under 
State  law,  as  discussed  above. 

3.  Comment:  One  commenter 
suggested  that  arrearages  under 
paragraphs  (b)  (1)  and  (2)  be  expanded 
to  include  outstanding  medical  bills  for 
which  the  absent  parent  is  responsible. 

Response:  IV-D  agencies  are  required 
to  collect  medical  support  only  if  a 
specific  dollar  amount  for  medical 
support  is  designated  in  the  order.  Past- 
due  cash  amounts  tor  medical  support 
would  be  part  of  tie  arrearages  accruing 
under  a  support  order. 

4.  Comment  Ons  State  recommended 
that  we  include  the  death  of  the  child  for 
whom  support  was  owed  as  an 
additional  criterion  for  closing. 

Response:  The  death  of  a  child  would 
constitute  grounds  for  the  termination  of 
an  order  for  current  support  The  IV-D 
agency  would  then  either  close  the  case 
under  §  303.11(b)(1)  or  (2)  if  no 
arrearages  were  owed,  or  the  arrears 
were  below  the  established  ceiling,  or 
continue  enforcement  until  such 
arrearages  are  reduced  below  the 
established  ceiling  If  the  arrearages 
accrued  pursuant  to  an  order  when  the 
child  was  aUve,  the  absent  parent's 
obligation  under  that  order  for  past-due 
support  does  not  necessarily  end  with 
the  death  of  the  clnld. 

5.  Comment'  We  also  received  a 
suggestion  that  wa  include 
reconciliation  of  the  custodial  and 
absent  parent  with  no  arrearages  owed 
the  State  as  grounds  for  case  closure. 

Response:  As  stated  in  the  preamble 
of  the  proposed  rules,  reconciliation  is  a 
valid  reason  for  cfesure  under  paragraph 
(b)(2). 

6.  Comment'  Another  commenter 
asked  that  the  regulation  address  cases 
in  which  the  fact  that  there  is  no  current 
order  is  a  temporary  condition  (i.e., 
absent  parent  has- no  current  income) 


where  circumstances  may  change  in  the 
future. 

Response:  These  casts  may  not  be 
closed  under  paragrapln  (b)  (1)  or  (2), 
but  should  be  addressed  as  part  of  a 
State's  case  prioritization  system  and 
reviewed  periodically  fbr  a  change  in 
status.  If  the  absent  parent  attempts  to 
have  the  order  vacated  under  these 
circumstances  by  the  court  or 
administrative  authority  which  issued 
the  order,  the  IV-D  agency  should  aigue 
that  the  order  remain  in  effect  and 
current  payments  be  held  in  abeyance 
or  tolled  during  the  period  the  absent 
parent  is  imable  to  pay. 

c.  Death  of  Absent  Parent  and  No 
Resources  Available— §  303.11(b)(3}—\. 
Comment:  Several  commenters 
proposed  that  cases  should  be  closed  if 
there  were  no  arrearages  owed  by  the 
deceased  parent  which  had  been 
assigned  to  the  State. 

Response:  We  believe  that  this 
approach  would  not  ensure  that 
appropriate  services  are  available  to  the 
many  non-AFDC  cases  in  the  IV-4} 
system  where  there  is  no  assignment  to 
the  State.  As  we  noted  in  the  preamble 
to  the  proposed  rules,  delinquent  absent 
parents  may  have  assets  which  he  or 
she  has  protected  from  collection 
procedures,  and  the  parent's  death  may 
release  these  assets  for  collection  by  the 
rV-D  agency. 

2.  Comment:  One  commenter 
indicated  that  the  law  in  their  State 
provides  that  probate  can  be  filed 
within  three  years,  and  the  fV-D  agency 
would  have  to  wait  that  length  of  time  to 
ascertain  that  assets  were  or  were  not 
available.  Another  commenter  pointed 
out  that  it  is  difficult  ia  these 
circumstances  for  the  State  to  prove  a 
negative  proposition  (le.,  that  assets  are 
not  available). 

Response:  We  agrea  with  these 
comments  and  have  ckanged  the  final 
rule  to  allow  closure  if  the  State  has 
made  documented  attempts  and  failed 
to  identify  any  assets  wUch  could  be 
levied.  However,  if  tha  IV-D  agency  has 
identified  assets  through  its  search,  or 
the  custodial  parent  has  presented 
informadon  regarding  assets  which  can 
be  verified,  the  State  must  keep  the  case 
open  if  it  is  possible  tkat  the  assets  can 
be  reached  for  collection. 

d.  Unable  To  Establish  Paternity— 
§  303.11(b)(4)— \.  Comment  Yie 
received  many  comments  on  this  issue. 
Several  commenters  objected  to 
proposed  paragraph  (4)(ii)  which  allows 
closure  if  a  court  or  administrative 
process  has  exdudedthe  putative  fother 
and  no  other  putative  father  can  be 
iden^ed.  Some  commenters  pointed 
out  that  if  a  genetic  tast  excludes  the 
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putative  father  it  would  be  foolhardy 
and  a  waste  of  public  resources  to  try 
such  cases  in  court  or  before  an 
administrative  hearing. 

Response:  We  agree  with  this  position 
and  have  inserted  the  phrase  "A  genetic 
test  or"  at  the  beginning  of  paragraph 
{4)(U). 

2.  Comment  Another  commenter 
requested  that  this  criterion  for  closure 
include  test  results  which  do  not 
exclude  the  putative  father  but  indicate 
a  "low  probabUity"  of  paternity,  since 
some  courts  will  not  determine  paternity 
unless  there  is  more  compelling 
evidence  to  support  the  claim. 

Response:  While  such  cases  are 
problematic,  we  do  not  believe  that  it  is 
appropriate  to  use  such  a  subjective 
standard  for  closure.  These  cases  should 
be  pursued  unless  a  genetic  test  or  a 
court  or  administrative  process  excludes 
the  putative  father  and  no  other  putative 
father  can  be  identified. 

3.  Comment  Several  other 
commenters  pohited  out  that  paragraph 
(4)(iii),  which  allows  closure  when  it  is 
in  the  best  interest  of  the  child,  only 
references  S  303.5(b)  which  mvolves 
paternity  cases  involving  hicest,  forcible 
rape,  or  where  legal  adoption 
proceedings  are  pending.  These 
commenters  pointed  out  that  this 
definition  was  inconsistent  with  die 
provisions  of  \  232.42  which  defined 
good  cause  for  AFDC  cases  as  physical 
or  emotional  harm  to  the  child,  custodial 
parent  or  caretaker  relative. 

Response:  Cases  which  may  be  closed 
as  a  result  of  a  good  cause  finding  under 
the  AFDC  program  are  addressed  in 
9  303.11(b)(10).  Section  303.5  includes, 
for  IV-D  purposes,  a  separate  definition 
with  respect  to  paternity  establishment 
cases. 

e.  Unable  To  Locate  For  Three 
Years— §  303.11(b)(5)— Comment  We 
specifically  requested  comments  on  this 
provision  whicli  would  allow  a  case  to 
be  closed  when  the  absent  parent's 
location  is  unknown,  and  the  State  has 
made  regular  attempts  over  a  three-year 
period,  all  of  which  have  been 
unsuccessful.  Several  commenters  asked 
that  no  time  limit  be  placed  in  this 
criterion  for  closure,  and  were 
concerned  that  the  custodial  parent 
would  never  be  able  to  prove  a  diange 
in  circumstance  to  reopen  a  case.  Other 
commenters  recommended  that  the 
three-year  requirement  did  not  allow 
enough  time  for  location  attempts. 
Another  commenter  requested  that  this 
criterion  be  deleted  and  that  the 
regulation  mandate  that  these  cases  be 
maintained  in  a  suspense  file  with 
annual  locate  submissions.  We  received 
a  parallel  number  of  comments  that  the 
three-year  requirement  was  too  long, 


and  that  die  IV-0  agency  wouM  be  able 
to  determine  if  location  was  futile  after 
one  to  two  years  of  regular  locate 
attempts.  Other  commenters  supported 
the  three-year  requirement  if  quarterly 
locate  attempts  are  made. 

Response:  We  have  retained  the 
three-yew  requirement  because  we 
believe  that  if  adequate  information 
exists  to  meet  the  requirements  for 
submittal  for  location,  quarterly  locate 
attempts,  including  diose  listed  under 
S  303.3,  over  a  three-year  period  are 
sufficient  Again,  States  may  choose  to 
keep  cases  open  and  continue  location 
attempts  for  more  than  3  years. 

f.  Absent  Parent  Institutionalized  or 
Incarcerated— §  303.11(b)(6)— Comment 
Several  commenters  maintained  that  the 
criterion  for  closure  should  include 
parents  who,  although  not 
institutionalized  or  incarcerated,  are 
unable  to  pay  currentiy  or  in  the 
foreseeable  fiiture  because  of  total  and 
permanent  disability.  In  addition,  memy 
commenters  felt  that  the  five-year  limit 
for  institutionalization  and  the  12-year 
limit  for  incarceration  widiout  parole 
were  excessive,  maintaining  that  many 
cases  which  were  unworkable  with 
exb*emely  low  chances  for  any  future 
collections  would  be  kept  open  with  a 
resulting  negative  impact  on  die  best  use 
of  the  State's  resources.  Some  felt  that 
the  time  limits  were  irrelevant  and  that 
the  only  test  should  be  that  the  absent 
parent  cannot  pay  for  the  duration  of  the 
child's  minority. 

Response:  In  response  to  these 
comments,  we  are  dropping  the  five-  and 
12-year  time  limits  and  have  added  a 
category  where  the  absent  parent  has  a 
medically  verified  permanent  and  total 
disability  with  no  evidence  of  support 
potential  The  revised  language  now 
reads:  The  absent  parent  cannot  pay  for 
the  duration  of  the  child's  minority 
because  the  parent  has  been 
institutionalized  in  a  psychiatric  facility, 
is  incarcerated  with  no  chance  of  parole, 
or  has  a  medicfdly  verified  total  and 
permanent  disability  with  no  evidence 
of  support  potential.  We  have  retained 
the  second  sentence  regarding  income 
and  assets  which  may  be  available. 

g.  Absent  Parent  Citizeii  of  and  Lives 
in  a  Foreign  Country— § sm.ll(b)(7)—l. 
Comment  Two  States  recommended 
that  the  criterion  that  refers  to  an  absent 
parent  who  is  a  citizen  of  a  foreign 
country  include  residents  and  members 
of  American  Indian  tribes  living  on 
reservations.  These  commenters  pointed 
out  that  in  most  cases  States  do  not 
have  legal  jurisdiction  to  establish  or 
enforce  child  support  orders  on  tribal 
lands,  and  for  all  intents  and  purposes 
these  cases  jurisdictionally  resemble  a 
sovereign  foreign  nation. 


Respoasa:  While  we  realize  die 
difficulty  of  providing  services  in  these 
cases,  we  believe  that  American  Indians 
should  not  be  included  in  tUs  category. 
Indians  are  American  citizens  and 
therefore  subject  to  certain  legal 
procedures  both  on  and  off  the 
reservation.  Federal  income  tax  refund 
offset  is  available,  and  income 
withholding  is  required  if  tribal 
members  work  outside  of  the 
reservation.  We  also  encourage  States 
to  enter  into  cooperative  agreements  or 
odier  arrangements  witii  Tribal  entities 
which  would  establish  jurisdiction  for 
child  support  matters  by  the  State,  or  die 
Tribe  acting  for  the  State.  In  addition. 
States  are  not  penalized  for  these  open 
cases  by  auditors,  where  the  Indian 
absent  parent  is  a  resident  of  and  worics 
on  a  reservation  and  no  means  exist  to 
obtain  jurisdiction  over  the  absent 
parent  to  obtain  or  enforce  a  support 
order. 

2.  Comment  Other  commenters  felt 
that  if  a  State  was  unable  to  assert 
personal  jurisdiction  over  the  absent 
parent  or  the  absent  parent  had  no 
reachable  domestic  income,  the  case 
should  be  dosed. 

Response:  We  believe  these  cases  can 
still  be  worked  where  redprocity 
between  a  State  and  a  foreign 
jurisdiction  has  been  established. 

h.  Locate  Only  Cases — 
§303.11(b)(a)—\.  Comment  One 
commenter  suggested  that  cases  in 
which  a  locate  only  application  has 
been  made  be  closed  only  when  location 
services  have  been  "successfidly" 
completed. 

Response:  There  is  no  guarantee  that 
location  attempts  will  be  successful. 

Suggested  New  Criteria 

i.  Unable  To  Locate  Custodial 
Parent— §  303.11(b)(ll)—l.  Comment 
We  received  the  greatest  number  of 
comments  from  States  who  pointed  out 
that  they  cannot  work  many  cases 
where  the  custodial  parent  who  applied 
for  non-AFDC  services  can  no  longer  be 
located  despite  repeated  attempts  to 
contact  die  client  by  die  IV-^  agency. 

Response:  We  believe  that  this  is  a 
reasonable  criterion  for  closure,  but  we 
are  also  concerned  that  such  a  criterion 
take  into  account  periodic  absences  of 
custodial  parents  who  may  be 
unavailable  due  to  vacations,  business 
travel  or  family  emergencies. 
Consequentiy,  we  are  adding  a  new 
paragraph  (bKll)  which  would  allow 
closure  in  non-AFDC  cases  if  the  IV-D 
agency  is  unable  to  contact  the  custodial 
parent  over  a  30  calendar  day  period 
despite  attempts  to  contact  the  parent 
by  both  phone  and  letter,  including  at 
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least  one  lagigtarad  Isttar.  The  eiKday 
notice  of  caie  ckMure  rtqvirad  by 
pencraph  (c)  will  slso  aHow  those 
parents  who  went  oonthraing  services  to 
avoid  closure  by  contacting  the  IV-O 
agency. 

j.  Failure  To  Cooperate  by  the  Non- 
AFDC  CuBtodial  Parent  (new) 
303.11(b)(12)—\.  Comment  We  received 
many  comments  by  States  and  other 
oiganizations  who  requested  that  noo- 
cooperatioD  by  the  custodial  parent 
(faihoe  to  attaid  hearings,  refusal  to 
sign  fnms,  etc.)  in  non-AFDC  cases  be 
addressed. 

Response:  In  respiuise  to  these 
comments,  we  are  establishing  a  new 
paragraph  (bKl2)  which  aQows  closure 
for  noo-cooperati(xx  in  noo-AFDC  cases, 
but  only  wben  the  case  file  documents 
the  drcumstances  of  the  non- 
cooperatiao  and  that  an  action  by  the 
custodial  parent  is  essential  for  the  next 
step  in  providing  services.  We  would 
also  point  out  tiiat  the  custodial  parent 
may  avoid  closure  by  responding  with 
the  necessary  cooperation  during  the  00- 
day  notice  period  required  under 
paragraidi  (c). 

k.  Custodial  Parent  Moves  oat  of 
State— Comment:  A  number  (rf  States 
requested  diat  case  closure  be  allowed 
when  the  cuaUxUal  parent  moves  to 
another  State. 

Response:  This  is  not  an  appro{Hiate 
justification  for  dosing  a  case.  There  is 
no  residency  requirement  for  provision 
of  rV-D  services  in  either  the  Federal 
statutes  or  regulations.  More 
specifically,  section  454(6)  of  the  Act 
and  S  302.33  require  that  States  must 
provide  child  support  collection  or 
paternity  determination  services  to  any 
individual  not  otherwise  eligible  for 
such  services  upon  an  application  filed 
by  that  individual.  A IV-D  agency  may 
close  a  case  in  which  die  custodial 
parent  moves  from  the  State  only  if  the 
case  meets  one  of  the  criteria 
enumerated  in  paragraph  (b)  of  this 
section,  or  when  the  State  is  aware  that 
the  custodial  parent  has  applied  for 
services  in  another  State. 

1.  aO-Day  Notice  of  Closing  To 
Custodial  Parent— §  303.11(c)— 
Comment  We  received  a  number  of 
comments  on  this  provision.  Some 
commenters  felt  that  such  a  provision 
would  mean  that  custodial  parents 
would  be  entitled  to  a  hearing  during  the 
60-day  period  to  omtest  the  dosure. 
Other  commenters  wondered  why  such 
a  60-day  notice  was  given  unless  the 
custodial  parent  had  a  chance  to 
contest  Other  commenters  felt  the  00- 
day  period  was  too  long  when  compared 
to  this  case  processing  timeframes  the 
State  must  meet 


Responee:  We  have  retained  the  80- 
day  notice  requirement  but  added  that 
the  custodial  parent  may,  during  that 
time,  request  that  the  case  be  kept  open 
upon  the  presentation  of  new 
information  which  eonstitutes  changed 
circumstances  or  when  contact  with  the 
custodial  parent  hai  been  reestablished 
in  certain  non-AFDC  cases.  We  believe 
that  hearings  would  not  be  justified  in 
these  cases  because  the  criteria  clearly 
limits  the  circumstances  qualifying  for 
closure,  and  the  ciistodial  parent's 
opportunity  to  provide  new  information 
will  ensure  that  all  cases  with  potential 
will  be  worked.  Coaversely,  there  is  no 
absolute  right  to  IV-D  services  where 
basic  iMonnation  is  lacking. 

m.  Retention  of  Records  for  Three 
Year9—\.  Comment  One  State  asked  if, 
instead  of  destroying  case  files  after  one 
year  it  could  archive  such  records,  and 
an  organization  sxiggested  that  files  be 
retained  indefinitely  on  microfiche  and 
not  destroyed. 

Response:  As  stated  earlier,  none  of 
the  case  closure  criteria  requires  the 
States  to  take  any  action  if  a  State 
deddes,  under  its  own  criteria,  to  work 
or  archive  cases.  The  requirement  for 
retaining  all  records  for  cases  dosed  for 
a  period  of  three  years  is  a  Federal 
provision  at  45  CTR  Part  74,  Subpart  D. 
This  is  a  minimum  requirement  and 
States  may  choose  to  retain  records  for 
a  longer  period,  as  discussed  above. 
States  may  want  to  consider 
maintaining  some  type  of  minimal  case 
record  file  beyond  the  3-year 
requirement  when  the  IV-D  agency 
closes  an  active  AfDC  case. 

Minimal  Organizational  and  Staffing 
Requirements — Section  303.20 

a.  Organizational  Structure  and 
Sufficient  Resources — S  303.20(c) 

1.  Comment  Several  commenters  felt 
that  this  requiremoit  was  a  critical . 
provision  which  could  be  used  by  State 
and  local  jurisdictions  to  allocate 
resources  and  review  priorities  in  a 
manner  which  could  be  most  beneficial 
to  the  child  support  enforcement 
program.  Other  commenters,  while 
supportive  of  the  overall  intention  of 
this  provision,  felt  that  OCSE  should 
either  establish  standards  for  staffing 
and  resources  just  as  it  did  for  State 
performance  standards,  or  provide 
spedfic  guidance  on  how  States  and 
localities  should  allocate  resources. 

Response:  We  believe  that  States  and 
localities  should  establish  specific 
resource  or  staffing  standards.  As  we 
emphasized  in  the  preamble  to  the 
proposed  regulatitms,  this  requirement 
has  never  been  quantified  as  a  national 
standard.  Therefote,  while  we  believe 


that  H  is  highly  benefldal  for  IV-D 
programs  to  establish  such  standards, 
OCSE  is  not  establishing  universal 
standards  in  this  regulation  because 
there  are  fadors  whidi  are  unique  to 
each  State  or  locality.  OCSE  will, 
however,  continue  to  provide  technical 
assistance  and  disseminate  relevant 
information  pertaining  to  resource  or 
staffing  standards. 

2.  Comment  Several  commenters 
recommended  that  OCSE  commission  a 
new  study  which  would  take  into 
consideration  the  increased  staffing 
requirements  which  States  would  need 
to  meet  in  complying  with  the 
timefi'ames  established  in  the  standards 
for  program  operations. 

Response:  OCSE  believes  that  a 
study  of  this  type  is  not  relevant  to  the 
issues  at  hand.  Any  study  would,  by 
necessity,  be  focused  en  a  national  base 
which  would  not  be  relevant  to  specific 
State  and  local  drcumstances  and 
organizational  dlHerences.  Moreover, 
simply  focusing  on  staffing  requirements 
ignores  the  need,  attested  to  by  program 
reviews  and  program  audits,  to  carefully 
reassess  organizational  structures,  work 
process  flows,  policies  and  procedures, 
priorities  and  other  faoets  of  program 
management  that  go  well  beyond  just 
the  number  of  employees  assigned  to  a 
task. 

3.  Comment  Several  States  felt  that 
this  requirement  signaled  a  shift  in 
Federal  priorities  by  emphasizing 
procedural  and  organizational  standards 
to  the  detriment  of  results-oriented 
policies  previously  established  through 
incentive  paymmts  and  emphasis  on 
cost/benefit  ratios.  Some  commenters 
suggested  that  OC^  revise  its  incentive 
formulas  to  take  into  accoimt  that 
performance  as  meastred  by  increased 
collections  is  no  longer  a  priority.  One 
locality  complained  tlst  the  Federal 
requirement  would  force  the  doubling  of 
staff  providing  W-D  services. 

Response:  llie  requkements  of  this 
section  are  designed,  in  part,  to  correct 
problems  in  State  and  local  operations 
identified  by  both  the  previously  dted 
GAO  report  and  OCSE  program  reviews 
and  aucUts.  One  of  the  condusions 
which  can  be  drawn  from  these  reports 
is  that  many  States  and  localities  were 
not  effective  in  either  establishing 
paternity  or  establishing  and  enforcing 
support  orders. 

The  requirements  at  issue  do  not 
signal  a  shift  in  priori^  from  its 
inception  in  1975,  the  focus  of  the  Child 
Support  Enforcement  program  has  been 
to  establish  paternity  and  to  collect 
suf^ort.  When  States  are  not  in 
substantial  complianoe  with  standards 
for  program  operations,  it  is  incumbent 
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upon  the  Federal  government  to 
stimulate  effective  and  prompt  remedial 
action.  To  do  otherwise  is  to  ignore  both 
the  pressing  need  for  vigorous  child 
support  enforcement  and  allow  a 
perpetuatitm  of  the  operational 
deficiencies  found  in  examinations  of 
State  and  local  program  performance. 

Executive  Order  12291 

Comment  We  received  several 
comments  with  regard  to  the  statement 
hi  the  preamble  that  this  rule  does  not 
constitute  a  "major"  rule.  Commenters 
believed  that  it  is  a  major  rule  because  it 
is  likely  to  result  in  a  major  increase  in 
costs  for  State  government  agendes. 
Many  commenters  were  opposed  to  the 
statement  that  States  should  reallocate 
existing  resources  to  concentrate  efforte 
on  child  support  enforcement  because  a 
transfer  of  funds  would  cripple  the 
losing  program  and  be  in  conflict  with 
employees'  union  contracts. 
Commenters  requested  that  we  submit 
the  regulation  for  review  under 
Execudve  Order  12291. 

Response:  Given  the  fad  that  we  have 
extended  the  timeframes  for  action  in 
die  final  rule,  we  do  not  believe  that 
implemontation  of  this  regulation  would 
require  a  suffident  increase  in  staff  to 
necessitate  the  transfer  of  resources 
from  other  programs  to  IV-D  jwograms 
unless  a  State  or  local  jurisdlcticHi,  on  its 
own  initiative,  decided  to  proceed  in 
this  manner.  Moreover,  the  financing 
structure  of  the  IV-O  program  itself 
makes  it  a  very  profitable  enterprise  for 
State  and  local  government  with  great 
potential  to  expand  upon  th«  dired 
payoff  to  government  and  the  cost 
avoidance  value  of  ttie  pro-am  even  if 
an  infusion  of  resources  is  reqmred  to 
enhance  operational  performance.  We 
believe  that  the  revised  standards  and 
timeframes  are  within  the  grasp  of  any 
well-managed  IV-D  agency.  However, 
recognizing  that  substantial  resources 
will  be  needed  to  implement  these  new 
standards,  we  have  prepared  a 
Regulatory  In^iact  Analysis  (see  section 
below). 

EcoDomicInqiact 

The  Child  Support  Enforcement 
program  was  established  under  tide  IV- 
D  of  the  Ad  by  the  Sodal  Services 
Amendments  of  1974,  for  the  purposes  of 
enforcing  the  support  obligations  owed 
by  absent  parents  to  their  children, 
locating  absent  parents,  establishing 
paternity  and  obtaining  child  support 
The  IV-D  program  collected  some  $4.7 
billion  in  FY  198S— over  $1.5  billion  on 
behalf  of  children  receiving  AFDC  and 
die  remainder  on  behalf  of  children  not 
receiving  AFDC  State  and  local 
expenditures  amounted  to  $1.2  billion. 


Collections  for  AFDC  families,  after  a 
$50  disregard,  are  used  to  offset  the 
costs  of  assistance  payments  made  to 
such  families.  The  intent  of  this  final 
regulation  is  to  improve  the  effidency 
and  effectiveness  of  IV-D  programs. 
Because  this  final  rule  strengthens  and 
clarifies  existing  program  operations 
regulations,  it  is  expected  that  State 
performance  will  improve  and  cases  will 
be  worked  more  effectively.  It  is 
expected  that  any  increase  in 
administrative  costs  will  be  more  than 
offset  by  an  increase  in  collections.  The 
principal  impact  of  the  regulation  will  be 
on  State  operations.  State  expenditures 
may  increase  initially,  however,  we 
believe  that  the  increase  will  be  more 
than  offset  by  the  increase  in  collections 
and  by  the  avoidance  of  governmental 
assistance  costs  that  wotUd  otherwise 
be  incurred  and  therefore,  a  net  savings 
to  State  governments  will  result 

Exeailive  Older  12281 

In  accordance  with  Executive  Order 
12291,  we  are  required  to  prepare  a 
Regulatory  Impact  Analysis  for  any 
"major"  rule.  A  major  rule  is  one  that  is 
likely  to  result  in: 

(1)  An  annual  efhd  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State,  or  loc«l  government 
agendas,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  oi^rioyment  bivestment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-basnl  enterprises 
in  domestic  or  export  markets. 

This  rule  meets  none  of  tiiese  criteria 
with  the  possible  exception  of  an  annual 
effect  on  the  economy  of  $100  million  or 
more.  Although  the  £^cal  effects  of  this 
rule  cannot  be  predicted  with  precision, 
and  depend  on  individual  State 
implementation  decisions,  it  is  possible 
that  administrative  costs  will  rise  by 
$100  million  or  more  within  the  five-year 
period  that  we  use  for  analyzing 
impacts,  and  likely  that  AFDC 
collections  will  rise  by  several  hundred 
million  dollars  annually.  Therefore, 
although  the  net  effect  of  the  rule  on 
botii  States  and  sodety  will  be  positive, 
we  have  prepared  the  following  analysis 
which,  together  with  the  remainder  of 
this  preamble,  meets  the  requirements  of 
EO.  12291. 

"Hie  rule  establishes  performance 
standards  for  processing  child  support 
cases.  Most  of  these  standards 
contribute  directiy  or  indiiectiy  to 
increasing  the  speed  or  likelihood  of 
payment  of  child  support  Most  of  them 
do  not  inherendy  require  additional 
resources  to  administer,  eidier  because 


they  affect  the  timing  rather  rtiAfi  the 
amount  of  woiic,  or  because  the 
deadlines  involved  require  changes 
rather  than  increases  in  resource  use 
(e.g.,  change  internal  State  procedures 
for  accessing  records  to  provide  more 
timely  response).  And  some  can  rethice 
administrative  costs,  depending  on  how 
implemented. 

Nonetheless,  tiiese  standards  win 
increase  tlie  number  of  cases 
successfully  resulting  in  payment  of 
support  obUgations,  and  dierefbre  will 
necessarily  entail  additional  costs  foe 
the  work  perfonned  on  cases  which 
would  not  otherwise  have  been 
successfully  handled.  In  particular,  we 
do  not  expect  diat  a  State  with  large 
numbers  of  cases  per  caseworker  wiU  be 
able  to  comply  with  these  rules  without 
an  increase  in  caseworker  staffl 

The  real  diallenge  this  rule  presents 
most  States  is  die  need  to  review  and  in 
many  cases  radically  change  existing 
bureaucratic  procedures.  For  example,  a 
State  whidi  relies  on  sequential,  totally 
manual,  mldti-agency  transfer  and 
review  procedures  for  traddi^ 
payments  and  issuing  checks  will  have 
difficulty  meeting  die  15-day  deadline 
for  payments  to  families  even  if  it  adds 
substantial  derical  resources  to  each 
stage  of  the  process.  Substantial 
changes  in  hwnriling  distribution  of 
collections,  service  of  process,  access  of 
data  bases  used  for  location  of  absent 
parents,  and  other  cross-agency 
functions  and  procedures  may  be 
needed  in  many  States. 

As  discussed  hi  detail  elsewhere  in 
this  preamble,  we  considered  numerous 
alternatives  and  made  substantial 
changes  in  these  standards  form  those 
originally  proposed.  In  reaching 
decisions  on  die  final  standards  we 
sought  to  maximize  State  flexibility 
wherever  possible.  For  example,  we 
decided  to  replace  a  number  of  more 
detailed  location  standards  with  an 
"umbrella"  standard  requiring  accessing 
all  appropriate  location  soiirces  within 
75  calendar  days.  In  devising  each 
standard  we  considered  all  comments 
and  other  information  on  feasibility  and 
in  every  case  imposed  a  standard  which 
was  cleariy  implementable  at 
reasonable  cost  in  a  well-managed 
program.  Any  reasonable  standards 
would  necessarily  require  most  States  to 
review  and  revise  procedures. 

Of  course,  nothing  in  this  rule  dictates 
the  predse  methods  by  whidi  States 
achieve  these  standards.  To  the 
contrary,  we  are  weQ  aware  that  each 
State  has  unique  administrative 
structures  and  implementation 
procedures  now,  and  expect  diat  foture 
solutions  win  be  almost  equally  diverse. 
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We  have  sought  to  provide  maximum 
flexibility  for  eadi  State  to  devise 
whatever  changes  it  finds  most  cost- 
effective. 

A  final  issue  concerns  timing.  As 
discussed  elsewhere  in  this  preamble, 
we  believe  Congress  did  not  intend  the 
effective  date  of  this  regulation  to  be 
inordinately  delayed.  However,  while 
the  effective  date  of  these  requirements 
is  October  1. 1990,  we  extended  or 
revised  many  of  the  proposed 
timeframes  to  take  into  consideration 
the  concerns  and  alternative  timeframes 
suggested  by  many  States.  Regardless, 
States  have  known  for  many  years  that 
reforms  were  needed,  have  known  for 
nlmost  a  year  that  changes  would  have 
to  be  made  under  the  Family  Support 
Act  requirements,  and  have  more  than  a 
year  to  initiate  actions  to  meet  the 
specific  requirements  of  this  final  rule. 
While  the  requirements  are  effective  on 
October  1, 1990,  in  reality.  States  have 
time  after  that  date  to  fine-tune  State 
processes  and  avoid  paying  fiscal 
penalties.  A  State  would  not  pay  a 
penalty  for  failing  to  substantially 
con^ily  with  the  new  requirements  until, 
at  the  eariiest  the  beginning  of  FY  1993. 
If  however,  the  State  took  corrective 
action  in  accordance  with  Federal 
requirements  within  a  year  of 
notification  of  non-compliance,  the  State 
would  pay  no  penalty  at  all. 

We  suggested  in  the  preamble  to  the 
NTOM ,  purely  as  an  example,  that 
transfers  of  staff  frtnn  other  functions 
and  agencies  was  one  approach  that 
some  States  might  consider  to  expedite 
augmenting  child  support  functions 
(other  options  include  recruitment  of 
new  staff,  use  of  contract  assistance  to 
dear  up  backlogs,  etc.).  To  the  extent 
that  lotig  lead  times  are  needed  (e.g.,  to 
plan  and  implement  ADP  systems] 
States  can  also  consider  systems  which 
can  be  implemented  more  rapidly  and 
leave  more  ambitious  systems  for  future 
years.  In  this  regard,  this  Department 
commits  itself  to  reviewing  required 
ADP  plans  with  the  greatest  possible 
speed,  taking  into  account  the  deadlines 
these  standards  impose. 

^  The  case  closure  criteria  contained  in 
i  303.9  should  result  in  improved 
performance  of  State  IV-D  agencies 
because  they  will  ensure  that  available 
resources  are  focused  on  TV-D  cases  in 
which  there  is  a  potential  for  paternity 
establishment  and  support  order 
establishment  and  enforcemenL  They 
will  allow  States  to  close  unworkable 
cases  and  improve  the  management  of 
their  caseloads.  Increased  efforts 
focused  on  workable  cases  should  result 
in  increased  collections,  greater 
avoidance  of  governmental  assistance 


costs  and  commensvate  savings  to  the 
State  and  Federal  gsvemments. 

In  summary,  whatever  the 
unavoidable  effect  of  this  rule  on 
administrative  processes,  an  effect 
which  each  State  has  maximimi 
flexibility  to  determine,  it  has  a  net 
beneficial  impact  on  State  budgets.  Like 
the  overall  program,  which  returns 
States  in  excess  of  $380  million  annually 
(through  reductions  in  AFDC  payments, 
Federal  matching  of  administrative 
costs,  and  Federal  incentive  matching) 
in  excess  of  administrative  costs,  the 
increase  of  child  support  payments 
made  is  likely  to  return  through  AFDC 
collections  alone  more  than  double  the 
amount  spent  on  processing  cases. 
States  will  retain  most  of  this  increment. 
Therefore,  the  net  effects  of  this  rule  will 
not  only  be  financially  beneficial  to 
States,  but  will  simultaneously  improve 
the  operation  of  child  support 
enforcement  from  every  perspective, 
including  especially  that  of  beneficiaries 
of  increased  and  more  timely  child 
support  payments. 

Regulatory  Flexibilky  Analysis 

The  Secretary  ceitifies,  under  5  U.S.C. 
605(b),  as  enacted  by  the  Regulatory 
FlexibUity  Act  (PuU  L  96-354),  that  this 
regulation  will  not  Ksult  in  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  primary  impact  is  on  State 
governments  and  individuals,  which  are 
not  considered  small  entities  under  the 
Act. 

Lists  of  Subjects 

45  CFR  Part  232 

Aid  to  families  with  dependent 
children.  Child  support,  Grant 
programs — social  programs. 

45  CFR  Parts  301,  303  and  304 

Child  support,  Grant  programs — social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Unemployment  compensation. 

45  CFR  Part  302 


•  1 


Child  support.  Giant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements.  Unemployment 
compensation. 

45  CFR  Part  306 

Child  support.  Grant  programs — social 
programs,  Medicaid,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  307 

Child  support.  Grant  programs — social 
programs,  Computer  technology, 
Reporting  and  recordkeeping 
requirements. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.783.  Child  Support 
Enforcement  Program.) 

Dated:  July  14, 1989. 
Catherine  Bertini, 

Acting  Director,  Office  of  Child  Support 
Enforcement. 

Approved:  July  28, 1989. 
Louis  W.  Sullivan, 
Secretary. 

For  the  reasons  set  fdrth  in  the 
preamble,  45  CFR  Parts  232,  301  through 
304,  306  and  307  are  amended  as  set 
forth  below. 

PART  232-{AMENDED] 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  foOows: 

Authority:  42  U.S.C  1302. 

2.  Section  232.20(d)  is  revised  to  read 
as  follows: 

9232.20  Traatmsnt  of  cMM  support 
ooitoctlons  mads  in  tiM  ChNd  Support 
Enforc«nsnt  Program  as  kicoms  and 
rssouress  In  the  Tttlt  IV-A  Pregram. 

(d)  The  State  plan  mast  provide  that 
the  IV-A  agency,  on  bdialf  of  the  IV-D 
agency,  will  send  to  the  family  the  sum 
disregarded  under  \  30e.51(b)(l)  within 
20  calendar  days  of  the  date  of  initial 
receipt  in  the  State  of  the  first  $50  of 
support  collected  in  a  month,  or,  if  less 
than  $50  is  collected  in  a  month,  within 
20  calendar  days  of  the  end  of  the  month 
in  which  the  support  was  collected. 

PART  301MAMENDEO] 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  858. 660. 
664.  666, 667. 1302, 1396a(«)(25].  1396b(d)(2). 
1396b(o).  1396b(p)  and  1396k. 

S  301.1    [Amended] 

2.  Section  301.1  is  amended  by 
removing  the  paragraph  designations;  by 
moving  the  definitions  of  "Medicaid 
agency"  and  "Medicaid"  which  are 
currently  in  S  306.1(b)  and  (c);  by 
moving  the  definition  of  "Political 
subdivision"  which  is  currently  in 

§  303.52(a};  and  placin|  the  definitions 
in  alphabetical  order.  I 

PART  302— [AMENDB)] 

1.  The  authority  citation  for  Part  302 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  651  through  658.  660. 
664.  666.  667. 1302. 13g6a(B)(2S).  1396b(d](2). 
1396b(o).  1396b(p).  and  l396(k]. 

2.  Section  302.32  is  amended  by  the 
revising  the  title  and  first  sentence  of 
paragraph  (b)  and  adding  paragraph  (f) 
to  read  as  follows: 
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.  (b)  The  IV-D  agency  must  inform  the 
State's  IV-A  agency  of  the  amount  of 
the  collection  which  represents  payment 
on  the  required  support  obligation  for 
the  month  as  determined  in  }  302.51(a] 
within  10  working  days  of  the  end  of  die 
month  bi  which  die  support  is  received 
by  the  IV-D  agency  responsible  for  final 
distribution.  *  *  * 


(f)  Timeframe  for  distribution  of 
support  payments.  (1]  In  interstate  IV-D 
cases,  amounts  collected  by  the 
responding  State  on  behalf  of  the 
initiating  State  must  be  forwarded  to  the 
initiating  State  within  15  calendar  days 
of  the  initial  point  of  receipt  in  the 
responding  State,  in  accordance  with 
9  303.7(c)(7)(iv). 

(2)  Amounts  collected  by  the  IV-^ 
agency  on  behalf  of  recipients  of  aid 
under  the  State's  title  IV-^  or  IV-E  plan 
for  whom  an  assignment  under  f  232.11 
of  this  title  or  section  471(a)(17]  of  the 
Act  is  effective  shall  be  distributed  as 
follows: 

(i)  when  the  IV-O  agency  sends 
payments  to  the  family  under 
9  302.51(b)(l]  of  this  part,  payments  to 
the  family  must  be  sent  to  the  family 
within  15  calendar  days  of  the  date  of 
initial  receipt  in  the  State  of  the  first  $50 
of  support  collected  in  a  month,  or.  if 
less  than  $50  is  collected  in  a  month, 
within  15  calendar  days  of  the  end  of  the 
month  in  which  the  support  was 
collected.  When  the  IV-A  agency  sends 
payments  to  the  family  under 
9  302.51(b)(1)  of  diis  part,  the  IV-D 
agency  must  forward  any  amount  due 
the  family  under  9  302.51(b)(l]  to  the  IV- 
A  agency  within  15  calendar  days  of  the 
date  of  initial  receipt  in  the  State  of  die 
first  $50  of  support  collected  in  a  montli. 
or,  if  less  than  $50  is  collected  in  a 
month,  within  15  calendar  days  of  the 
end  of  the  month  in  which  the  support 
was  collected. 

(ii)  Except  as  specified  under 
paragraph  (f)(2)(iv]  of  this  section, 
collections  for  the  month  after  the  month 
the  family  receives  its  last  assistance 
payment  and  collections  distributed 
under  9  302.51(b)(3)  and  (5)  of  this  part 
must  be  sent  to  the  family  within  15 
calendar  days  of  the  date  of  initial 
receipt  in  the  State  of  a  collection  for  the 
first  month  of  ineligibility. 

(iii)  Except  as  specified  in  paragraph 
(f)(2)(iv]  of  this  section,  collections  in 
rV-E  foster  care  cases  under 
99  302.52(b)(2]  and  (4)  of  this  part  must 
be  distributed  within  15  calendar  days 
of  the  date  of  initial  receipt  in  the  State. 


(iv)  CoDecttons  as  a  result  of  Federal 
or  State  income  tax  refund  offset  paid  to 
die  family  under  9  302.51(b)(5]  of  tills 
part,  or  distributed  in  tide  IV-E  foster 
care  cases  under  9  302.52(b)(4)  of  dds 
part,  must  be  sent  to  die  AFDC  family  or 
IV-^  agency,  as  appropriate,  within  30 
calendar  days  of  the  date  of  initial 
receipt  by  die  IV-4)  agency,  unless  State 
law  requires  a  post-offset  appeal 
process  and  an  appeal  is  filed  timely,  in 
which  case  the  IV-D  agency  must  send 
any  payment  to  the  AFDC  family  or  IV- 
E  agency  within  15  calendar  days  of  the 
date  the  appeal  is  resolved. 

(3)  Amounts  collected  on  behalf  of 
individuals  receiving  services  under 
9  302.33  of  diis  part  shall  be  distiibuted 
as  follows: 

(i)  Amounts  collected  which  represent 
payment  on  the  current  support 
obligation  shall  be  sent  to  the  family 
within  15  calendar  days  of  die  date  of 
initial  receipt  in  the  State. 

(ii)  Except  as  specified  in  paragraph 
(f)(3)(iii)  of  this  section,  if  the  amoimt 
coUected  is  more  than  the  amount 
required  to  be  distributed  in  paragraph 
(f)(3](i)  of  diis  section,  the  State  may  at 
its  discretion  either  send  such  amounts 
to  the  family  to  satisfy  past-due  support 
within  15  calendar  days  of  the  date  of 
initial  receipt  in  the  State  or  retain  such 
amounts  as  have  been  assigned  to 
satisfy  assistance  paid  to  the  family 
which  has  not  been  reimbursed. 

(iii)  Collections  due  the  family  under 
9  302.51(b](5]  as  a  result  of  Federal  or 
State  income  tax  refund  offset  must  be 
sent  to  the  family  within  30  calendar 
days  of  the  date  of  receipt  in  the  IV-43 
agency,  except 

(A)  If  State  law  requires  a  post-offset 
appeal  process  and  an  appeal  is  timely 
filed,  in  which  case  the  IV-D  agency 
must  send  any  payment  to  the  family 
within  15  calendar  days  of  the  date  the 
appeal  is  resolved;  or 

(B)  As  provided  in  9  303.72(h)(5)  of 
this  chapter. 

9302.51    [AmendMn 

3.  Section  302.51  is  amended  by 
changing  all  references  to  "9  303.52"  to 
"9  304.12";  by  removing  die  last 
sentence  "In  any  case  in  which 
collections  are  received  by  an  entify 
other  than  the  agency  responsible  for 
final  distribution  under  this  section,  the 
entify  must  transmit  the  collection 
within  10  days  of  receipt."  in  paragraph 
(a):  and  by  removing  the  sentence  This 
payment  shall  be  made  in  the  mondi 
following  the  month  in  which  the 
amount  of  the  collection  was  used  to 
redetermine  eligibilify  for  an  assistance 
payment  under  the  State's  tide  IV-A 
plan."  in  paragraphs  (b)(3)  and  (5). 


tM2.5S   (Amwidsd] 

4.  Section  302.55  is  amended  by 
changing  reference  to  "9  303.52"  to 
"9  304.12"  and  die  reference  to 

"9  30342(d)"  to  "9  303.52." 

9302.80   [Amwided] 

5.  Section  302.ao  is  atnended  by 
removing  the  words  "Subpart  A  of*  in 
paragraph  (a)  and  replacing  the  words 
"Subpart  B  of  Part  306"  in  para^aph  (b) 
with  the  words  "9  9  303.30  and  303.31", 

PAirraoS-KAIIENOED] 

1.  The  authOTify  citation  for  Part  303 
continues  to  read  as  foUowK 

Audiority:  42  U.S.C.  651  throu^  656,  eea 
663. 864. 688, 867, 1302, 1398a{a){25). 
139eb(d)(2).  138eb(o),  139eb(p)  end  139e(k). 

2.  Part  303  is  amended  as  follows: 
9303.0    [AmMMtod] 

a.  Section  303.0  is  amended  by 
removing  the  words  "effective  July  1. 
1975;"  in  paragraph  (a). 

b.  Section  303.2  is  revised  to  read  as 
follows: 


9^30g.2   EstabBstimsnt  of 
malwtsnanos  of 


(a)  The  IV-D  agency  must: 

(1)  Make  applications  for  child 
support  services  readify  accessible  to 
the  public; 

(2)  When  an  individual  requests  an 
appUcation  or  IV-D  services,  provide  an 
appUcation  to  die  individual  tm  the  day 
the  individual  makes  a  request  in  person 
or  send  an  application  to  die  individual 
within  no  more  than  5  working  days  of  a 
written  or  telephone  request 
Information  describing  available 
services,  the  individuaTs  rights  and 
responsibUities,  and  the  State's  fees, 
cost  recovery  and  distribution  policies 
must  accompany  all  applications  for 
services  and  must  t>e  provided  to  AFDC, 
Medicaid  and  tide  IV-E  foster  care 
applicants  or  recipients  widun  no  more 
than  5  working  days  of  referral  to  die 
IV-D  agency;  and 

(3)  Accept  an  application  as  filed  on 
the  day  it  and  the  application  fee  are 
received.  An  application  is  a  written 
document  provided  by  the  State  which 
indicates  that  the  individual  is  applying 
for  child  support  enforcement  services 
under  the  State's  title  IV-D  program  and 
is  signed  by  the  individual  appl3ring  for 
IV-D  services. 

(b)  For  all  cases  referred  to  the  IV-D 
agency  or  applying  for  services  under 

9  302.33  of  diis  chapter,  die  IV-D  agency 
must  within  no  more  than  20  calendar 
days  of  receipt  of  referral  of  a  case  or 
filing  of  an  application  for  services 
under  9  302.33,  open  a  case  by 
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establishing  a  case  record  and.  based  on 
an  assessment  of  the  case  to  determine 
necessary  action: 

(1)  Solicit  necessary  and  relevant 
information  from  the  custodial  parent 
and  other  relevant  sources  and  initiate 
verification  of  information,  if 
appropriate;  and 

(2)  U  there  is  inadequate  location 
information  to  proceed  with  the  case, 
request  additional  information  or  refer 
the  case  for  further  location  attempts,  as 
specified  in  |  303.3. 

(c)  The  case  record  must  be 
supplemented  with  all  information  and 
documents  pertaining  to  the  case,  as 
well  as  all  relevant  facts,  dates,  actions 
taken,  contacts  made  and  results  in  a 
case. 

c.  Section  303J  is  revised  to  read  as 
follows: 

|MU   Location  of  abMfit  parents. 

(a)  Definition.  "Location"  means 
information  concerning  the  physical 
whereabouts  of  the  absent  parent,  or  the 
absent  parent's  employer(s),  other 
sources  of  income  or  assets,  as 
appropriate,  which  is  sufficient  and 
necessary  to  take  the  next  appropriate 
action  in  a  case. 

(b)  For  all  cases  referred  to  the  IV-D 
agency  or  applying  for  services  under 

1 302.33  of  this  chapter,  the  IV-D  agency 
must  attempt  to  locate  all  absent 
parents  or  sources  of  income  and/or 
assets  when  location  is  necessary  to 
take  necessary  action.  Under  this 
standard,  die  IV-D  agency  must: 

(1)  Use  appropriate  location  sources 
such  as  the  Federal  PLS;  interstate 
location  networks;  local  officials  and 
employees  administering  public 
assistance,  general  assistance,  medical 
assistance,  rood  stamps  and  social 
services  (whether  such  individuals  are 
employed  by  Uie  State  or  a  political 
subdivision):  relatives  and  friends  of  the 
absent  parent  current  or  past 
employers;  the  local  telephone  company; 
the  U.S.  Postal  Service;  financial 
references;  unions;  fraternal 
organizations;  and  police,  parole,  and 
probation  records  if  appropriate;  and 
State  agencies  and  departments,  as 
authorized  by  State  law,  including  those 
departments  which  maintain  records  of 
public  assistance,  wages  and 
employment,  unemployment  insurance, 
income  taxation,  driver's  licenses, 
vehicle  registration,  and  criminal 
records; 

(2)  Establish  working  relationships 
with  all  appropriate  agencies  in  order  to 
utilize  locate  resources  effectively; 

(3)  Within  no  more  than  75  calendar 
days  of  determining  that  location  is 
necessary,  access  all  appropriate 
location  sources,  indudiiag  transmitting 


appropriate  cases  to  the  Federal  PLS, 
and  ensure  that  location  informatiou  is 
sufficient  to  take  the  next  appropriate 
action  in  a  case; 

(4]  Refer  appropriate  cases  to  the  IV- 
D  agency  of  any  other  State,  in 
accordance  with  the  requirements  of 
S  303.7  of  this  Part.  Tlie  IV-D  agency  of 
such  other  State  shall  follow  the 
procedures  in  paragraphs  (b)(1)  through 
(5)  of  this  section  for  such  cases,  as 
necessary,  except  that  the  responding 
State  is  not  required  to  access  the 
Federal  PLS  under  paragraph  (b)(3)  of 
this  section; 

(5)  Repeat  location  attempts  in  cases 
in  which  previous  attempts  to  locate 
absent  parents  or  sources  of  income 
and/or  assets  have  failed,  but  adequate 
identifying  and  other  information  exists 
to  meet  requirements  for  submittal  for 
location,  either  quarterly  or  immediately 
upon  receipt  of  new  information  which 
may  aid  in  location,  whichever  occurs 
sooner.  Quarterly  attempts  may  be 
limited  to  automated  sources  but  must 
include  accessing  State  employment 
security  files.  Repeated  attempts 
because  of  new  information  which  may 
aid  in  location  must  meet  the 
requirements  of  paragraph  (b)(3)  of  this 
section;  and 

(6)  Submit  to  the  Federal  PLS  at  least 
annually  cases  in  which  location  is 
needed  and  previous  attempts  to  locate 
have  failed  and  which  meet  the 
requirements  for  submittal. 

(c)  The  State  must  estabhsh  guidelines 
defining  diligent  effi>rts  to  serve  process. 
These  guidelines  mast  include 
periodically  repeating  service  of  process 
attempts  in  cases  in  which  previous 
attempts  to  serve  process  have  failed, 
but  adequate  identifying  and  other 
information  exists  to  attempt  service  of 
process. 

d.  The  introductory  text  of  §  303.4  is 
republished  and  tht  section  is  amended 
by  adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows:     I 

130X4    Establtohmant  of  support 
obllgatkNia. 

For  all  cases  referred  to  the  IV-D 
agency  or  applying  for  services  under 
S  302.33  of  this  chapter,  the  IV-D  agency 
must 

(d)  Within  90  calendar  days  of 
locating  an  absent  parent  or  of 
establishing  paternity,  establish  an 
order  for  support,  or  complete  service  of 
process  necessary  to  commence 
proceedings  to  establish  a  support  order 
(or  document  unsuccessful  attempts  to 
serve  process,  in  accordance  with  the 
State's  guidelines  defining  diligent 
efforts  under  S  303.3(c)). 


(e)  If  the  court  or  adm^starative 
authority  dismisses  a  petition  for  a 
support  order  without  prejudice,  the  FV- 
D  agency  must  at  the  time  of  dismissal, 
examine  the  reasons  for  dismissal  and 
determine  when  it  would  be  appropriate 
to  seek  an  order  in  the  fature,  and  seek  a 
support  order  at  that  time. 

e.  Section  303.5  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§303.5    EstabHshmant  of  patamity. 

(a)  For  all  cases  referred  to  the  IV-D 
agency  or  applying  for  services  under 
S  302.33  of  this  chapter  ki  which 
paternity  has  not  yet  been  estabUshed: 

(1)  The  rV-D  agency  must  within  no 
more  than  90  calendar  days  of  locating 
the  alleged  father,  file  for  paternity 
estabhshment  or  complete  service  of 
process  to  establish  paternity  (or 
document  unsuccessful  attempts  to 
serve  process,  in  accordance  with  the 
State's  guidelines  defining  diligent 
efforts  under  S  303.3(c)),  whichever 
occurs  later  in  accordance  with  State 
procedures  for  paternity  estabhshment. 

(2)  Paternity  must  be  established  or 
the  alleged  father  excluded  as  a  result  of 
genetic  tests  and/or  legal  process  within 
one  year  of  the  later  of: 

(i)  Successful  service  of  process;  or, 
(ii)  The  child  reaching  6  months  of 
age. 

(3)  In  any  case  where  an  alleged 
father  is  excluded  but  more  than  one 
alleged  father  has  been  identified,  the 
IV-^  agency  must  meet  the 
requirements  set  forth  ki  paragraph 
(a)(1)  and  (2)  of  this  section  for  each 
alleged  father  identified. 

I 

(c)  The  rV-D  agency  must  identify  and 
use  through  competitive  procurement 
laboratories  which  perform,  at 
reasonable  cost,  legally  and  medically 
acceptable  genetic  tests  which  tend  to 
identify  the  father  or  exclude  the  alleged 
father.  The  IV-D  agenpy  must  make 
available  a  list  of  such  laboratories  to 
appropriate  courts  and  law  enforcement 
officials,  and  to  the  public  upon  request 

f.  Section  303.6  is  revised  to  read  as 
follows: 

S  303.6    Enf  orcemant  of  support 
obligations. 

For  all  cases  referred  to  the  IV-D 
agency  or  applying  for  services  imder 
S  302.33  in  which  the  dbligation  to 
support  and  the  amount  of  the  obligation 
have  been  establishedt  the  IV-D  agency 
must  maintain  and  use  an  effective 
system  for 

(a)  Monitoring  compliance  with  the 
support  obligation; 
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(b)  Identifying  on  the  date  the  parait 
fails  to  make  payments  in  an  amount 
equal  to  the  support  payable  for  one 
month,  or  on  an  earlier  date  in 
accordance  with  State  law.  those  cases 
in  which  there  is  a  failure  to  comply 
with  the  support  obligation;  and 

(c)  Enforcing  the  obligation  by: 

(1)  Initiating  income  withholding,  in 
accordance  with  {  303.100;  or 

(2)  Taking  any  appropriate 
enforcement  action  (except  income 
withholding  and  Federal  and  State 
income  tax  refund  offset)  unless  service 
of  process  is  necessary,  within  no  more 
than  30  calendar  days  of  identifying  a 
delinquency  or  other  support-related 
non-compliance  with  the  order  or  the 
location  of  the  absent  parent  whichever 
occurs  later.  If  service  of  process  is 
necessary  prior  to  taking  an 
enforcement  action,  service  must  be 
completed  (or  unsuccessful  attempts  to 
serve  process  must  be  documented  in 
accordance  with  the  State's  guidelines 
defining  diligent  efforts  under 

t  303.3(c)).  and  enforcement  action 
taken  if  process  is  served,  within  no 
later  than  60  calendar  days  of 
identifying  a  delinquency  or  other 
support-related  non-compliance  with  the 
order,  or  the  location  of  the  absent 
parent  whichever  occurs  later; 

(3)  Submitting  once  a  year  all  cases 
which  meet  the  certification 
requirements  under  §  303.102  of  this  part 
and  State  guidelines  developed  under 

S  302.70(b)  of  this  title  for  State  income 
tax  refund  offset  and  which  meet  the 
certification  requirements  under  }  303.72 
of  this  part  for  Federal  income  tax 
refund  offset  and 

(4)  In  cases  in  which  enforcement 
attempts  have  been  unsuccessful,  at  the 
time  an  attempt  to  enforce  fails, 
examining  the  reason  the  enforcement 
atteftipt  failed  and  determiiiing  when  it 
would  be  appropriate  to  take  an 
enforcement  action  in  the  future,  and 
taking  an  enforcement  action  in 
accordance  with  the  requirements  of 
this  section  at  that  time. 

9303.7   [Amandad] 

g.  Section  303.7  is  amended  by  adding 
the  word  "working"  between  the  words 
"10"  and  "days"  hi  paragraphs  (a)(2). 
(b)(5),  and  (c)(5),  (6)  and  (9);  replacing 
the  word  "prompUy"  with  the  words 
"within  20  calendar  days  of  determining 
that  tihe  absent  parent  is  in  another 
State"  in  paragraph  (b)(2);  adding  the 
word  "calendu"  between  the  words 
"30"  and  "days"  in  paragraph  (b)(4);  and 
replacing  the  word  "60"  with  the  words 
"90  cal^dar"  in  paragraph  (c)(4};  adding 
the  word  "calendar"  between  the  words 
"90"  and  "days"  in  paragraph  (b)(6]. 


h.  The  introductory  text  of  \  303.10(b) 
is  republished  and  S  303.10  is  amended 
by  revising  paragraphs  (a),  (b)(5)  and 
(b)(6)  to  read  as  follows: 

for 


S  903.10 

■na  pnommiNNV 

(a)  The  IV-D  agency  may  implement  a 
case  assessment  and  prioritization 
system  Statewide  or  in  a  particular 
political  subdivision  of  the  State  to 
manage  its  caseload,  ff  a  IV-D  agency 
implements  a  case  assessment  and 
prioritization  system,  the  IV-D  agency 
must  continue  to  meet  the  timeframes 
and  case  processing  standards 
contained  in  this  Part 

(b)  In  implementing  a  case  assessment 
and  prioritization  system,  Uie  IV-D 
agency  must 

(5)  Prioritize  cases  after  reviewing  all 
intake  information  for  accuracy  and 
completeness  and.  if  review  indicates 
that  additional  information  is  needed, 
prioritize  only  after  attempting  to  verify 
or  secure  the  information  in  accordance 
with  I  303.2. 

(6)  Establish  a  mechanism  for  the 
periodic  review  of  low  priority  cases  in 
accordance  with  the  standards  set  forth 
in  part  303.  and  for  notifying  the 
custodial  parent  in  these  cases  that  new 
information  may  result  in  a  higher 
priorify  for  the  case. 

L  A  new  |  303.11  entitled  "Case 
closure  criteria"  is  added  to  read  as 
follows: 

1303.11    Caaadoauracrltaria. 

(a)  The  IV-D  agency  shall  establish  a 
system  for  case  dostire. 

(b)  In  order  to  be  eligible  for  closure, 
the  case  must  meet  at  least  one  of  the 
following  criteria: 

(1)  In  the  case  of  a  child  who  has 
readied  the  age  of  majorify,  there  is  no 
longer  a  current  support  order  and 
arrearages  are  under  $500  or 
unenforceable  under  State  law; 

(2)  In  the  case  of  a  child  who  has  not 
reached  the  age  of  majority,  there  is  no 
longer  a  current  support  order  and 
arrearages  are  under  $500  or 
unenforceable  under  State  law; 

(3)  The  absent  parent  or  putative 
fadier  is  deceased  and  no  further  action, 
including  a  levy  against  the  estate,  can 
betaken; 

(4)  Patendty  cannot  be  established 
because: 

(i)  The  child  is  at  least  18  years  old 
and  action  to  establish  paternity  is 
barred  by  a  statute  of  limitations  which 
meets  the  requirements  of  %  302.70(a)(5] 
of  this  chapter; 

(ii)  A  genetic  test  or  a  court  or 
administrative  process  has  exduded  die 


?iutative  father  and  no  other  putative 
ather  can  be  identified;  or 

(iii)  In  accordance  with  1 303.5(b)  of 
thiis  part  the  IV-D  agency  has 
determined  that  it  would  not  be  in  the 
best  hiterests  of  the  child  to  establish 
patemify  in  a  case  involving  Incest  or 
fordble  rape,  or  in  any  case  where  l^jal 
proceedings  for  adoption  are  pending; 

(5)  The  absent  parent's  location  is 
unknown,  and  the  State  has  made 
regular  attempts  using  multiple  sources 
to  locate  the  absent  parent  over  a  three- 
year  period,  all  of  which  have  been 
unsuccessful; 

(6)  The  absent  parent  cannot  pay 
support  for  the  duration  of  the  ddld's 
minorify  because  the  parent  has  been 
institutionalized  in  a  psychiatric  facility, 
is  incarcerated  with  no  chance  for 
parole,  or  has  a  medically-verified  total 
and  permanent  disabiUty  with  no 
evidence  of  support  potential  The  State 
must  also  determine  that  no  income  or 
assets  are  available  to  ^e  absent  parent 
which  could  be  levied  or  attached  lot 
support 

(7)  Tlie  absent  parent  is  a  dtizen  of, 
and  lives  in,  a  foreign  country,  does  not 
wori(  for  the  Federal  government  or  a 
company  with  headquarters  or  offices  in 
the  United  States,  and  has  no  reachable 
domestic  income  or  assets;  and  die  State 
has  been  unable  to  establish  redprodty 
with  the  country; 

(8)  The  IV-D  agency  has  provided 
location-only  services  a«  requested 
under  \  302.35(c)(3)  of  this  chapter 

(9)  The  non-AFDC  custodial  parent 
requests  dosure  of  a  case  and  there  is 
no  assignment  to  the  State  of  arrearages 
which  accrued  under  a  support  order 

(10)  There  has  been  a  finding  of  good 
cause  as  set  forth  at  i  §  302.31(c]  and 
232.40  through  232.49  of  this  chapter  and 
the  State  or  local  IV-A  or  IV-E  agency 
has  determined  that  support 
enforcement  may  not  proceed  without 
risk  or  harm  to  the  child  or  caretaker 
relative; 

(11)  In  a  non-AFDC  case,  the  IV-D 
agency  is  unable  to  contact  the  custodial 
parent  within  a  30  calendar  day  period 
despite  attempts  by  both  phone  and  at 
least  one  registered  letter  or 

(12)  In  a  non-AFDC  case,  the  IV-D 
agency  documents  the  circumstances  of 
the  custodial  parent's  noncooperation 
and  an  action  by  the  custodial  parent  is 
essential  for  the  next  step  in  providing 
IV-D  services. 

(c)  In  cases  meeting  the  criteria  in 
paragraphs  (b)  (1)  through  {7)  and  (11) 
and  (12)  of  this  section,  the  State  must 
notify  the  custodial  parent  in  writing  00 
calendar  days  prior  to  dosure  of  the 
case  of  the  State's  intent  to  dose  the 
case.  The  case  must  be  kept  open  if  die 
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custodial  parent  supplies  infonnation  in 
response  to  the  notice  which  could  lead 
to  the  estabUshment  of  paternity  or  a 
support  order  or  enforcement  of  an 
order  or,  in  the  instance  of  paragraph 
(b](ll)  of  this  section,  if  contact  is 
reestablished  with  the  custodial  parent 
If  the  case  is  closed,  the  custodial  parent 
may  request  at  a  later  date  that  the  case 
be  reopened  if  there  is  a  change  in 
circumstances  ¥rhidi  could  lead  to  the 
establishment  of  paternity  or  a  support 
order  or  enforcement  of  an  order. 

(d)  The  IV-0  agency  must  retain  all 
records  for  cases  closed  pursuant  to  this 
lection  for  a  minimumof  three  jrears,  in 
accordance  with  45  CFR  Part  74.  Subpart 
D. 

J.  Section  303.20  is  amended  by 
revising  the  introductory  language  in 
paragraph  (c)  and  paragraph  (c)(7)  and 
adding  new  paragraph  (g)  to  read  as 
follows: 

IMMO   MMmunorgBnlialtonsland 


(c)  Hiere  is  an  organixattonal 
structure  and  suffidisnt  resources  at  the 
State  and  local  level  to  meet  the 
performance  and  time  standards 
contained  in  this  part  and  to  provide  for 
the  administration  or  supervision  of  the 
following  support  enforcement 
functions: 

•  •       •       •       • 

(7)  Enforvmtent  Activities  to  enforce 
collection  of  si4iport.  including  income 
withholding  and  other  available 
enf occement  techniques. 

•  •       •       •       • 

(g)  If  it  is  determined  as  a  result  of  an 
audit  conducted  under  Part  305  of  this 
chapter  that  a  State  is  not  in  substantial 
compliance  with  the  requirements  of 
tide  IV-D  of  the  Act.  the  Secretary  will 
evaluate  whether  inadequate  resources 
was  a  ma}or  contributing  factor  and.  if 
necessary,  may  set  resource  standards 
for  the  State. 

11 303J0  and  10X31    [Redesignated  from 
H  SOUO  and  S0U1  respecUvelyl 

k.  Section  306.50  is  redesignated  as  a 
new  S  303.30  and  1 30&51  is 
redesignated  as  a  new  1 303.31. 

L  In  1 303.52,  the  definition  of 
"Politiol  subdivision"  is  moved  from 
paragraph  (a)  to  1 301.1  and  1 303.52  is 
revised  to  read  as  follows: 

I30S.52   PaseWweughol  Incentives  to 


its  incentive  payment  to  those  political 
subdivisions  of  the  State  tiiat  participate 
in  the  costs  of  the  prqgram,  taking  into 
account  the  efficiency  and  effectiveness 
of  die  activities  carried  out  under  the 
State  plan  by  those  political 
subdivisions.  In  order  to  reward 
efficiency  and  effectiveness,  the 
methodology  also  may  provide  for 
payment  of  incentives  to  other  political 
subdivisions  of  the  State  that  administer 
the  program. 

(b)  To  ensure  that  the  standard 
methodology  developed  by  the  State 
reflects  local  participation,  the  State 
IV-D  agency  must  submit  a  draft 
methodology  to  participating  political 
subdivisions  for  review  and  comment  or 
use  the  rulemaking  process  available 
under  State  law  to  receive  local  input 


The  State  must  calculate  and 
promptiy  pay  incentives  to  political 
subdivisions  as  follows: 

(a)  The  State  IV-D  agency  must 
develop  a  standard  methodology  for 
passing  through  an  appropriate  share  of 


S  303.72   [Amended] 

m.  Section  303.72(a)(B)  is  amended  by 
changing  the  reference  to  "i  303.52"  to 
"8  304.12". 


§303.73    [Amended]  { 

n.  Section  303.73(a)(1)  is  amended  by 
changing  die  reference  to  "S  303.7(a)(3)" 
to  "1 303.r'. 

S  303.100   [Amended] 

o.  Section  303.100  Is  amended  by 
replacing  the  word  'Immediately"  with 
the  words  'Vithin  5  working  days"  in 
paragraph  (d)(2)  and  by  removing  the 
word  "promptiy"  after  the  word 
"distributed"  in  paragraph  (e)(2). 

§303.101    [AmendecQ 

p.  Section  303.101(b)(2)  is  amended  by 
replacing  the  words  "from  the  time  of 
filing"  with  "from  the  time  of  successful 
service  of  process". 

§303.102    [Amende<D 

q.  Section  303.102(g)(1)  is  amended  by 
removing  the  words  "Within  a 
reasonable  time  period  in  accordance 
with  State  law,"  and  capitalizing  the 
word  "a"  before  tiia  word  "SUte". 

PAfrr304-{AMENDED] 

1.  The  authority  citation  in  Part  304, 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  651  through  655. 657, 
1302, 1396a(a)(25).  139Bb(d](2),  13geb(o]. 
1386b(p).  and  1396(k). 

2.  Part  304  is  amended  as  follows: 

a.  A  new  §  304.12  is  added  to  read  as 
follows: 


in  accordance  with  paragraph  (b)(4)(ii) 
of  this  section. 

"Non-AFDC  Collections"  means 
support  collections,  on  behalf  of 
individuals  receiving  services  under  this 
title,  satisfying  a  support  obligation 
which  has  not  been  assigned  under 
fi  232.11  of  tills  titie  or  section  4n(a)(17) 
of  the  Act  including  collections  treated 
in  accordance  with  paragraph  (b)(4)(ii) 
of  this  section  and  colleotions  made 
under  SS  302.51(e)  of  this  chapter. 

'Total  IV-D  administrative  costs" 
means  total  IV-D  administrative 
expenditures  claimed  by  a  State  in  a 
specified  fiscal  year  adjusted  in 
accordance  with  paragraphs  (b)(4)(iii). 
(b)(4)(iv)  and  (b)(4)(v)  of  tiiis  section. 

(b)  Incentive  paymentt  to  States. 
Effective  October  1, 1985,  tiie  Office 
shall  compute  incentive  payments  for 
States  for  a  fiscal  year  ia  recognition  of 
AFDC  collections  and  otnon-AFDC 
collections. 

(1)  A  portion  of  a  State's  incentive 
payment  shall  be  computed  as  a 
percentage  of  tiie  State's  AFDC 
collections,  and  a  portion  of  the 
incentive  payment  shall  be  computed  as 
a  percentage  of  its  non-AFIX] 
collections.  The  percentages  are 
determined  separately  for  AFDC  and 
non-AFDC  portions  of  the  incentive.  The 
percentages  are  based  on  the  ratio  of  the 
State's  AFDC  coUectiona  to  the  State's 
total  administrative  costs  and  the 
State's  non-AFDC  collections  to  the 
State's  total  administrative  costs  in 
accordance  with  the  following  schedule: 


§304.12 

(a)  Definitions.  For  tiie  purposes  of 
this  section:  "AFDC  collections"  means 
support  collections  satisfying  an 
assigned  support  obligation  under 
S  232.11  of  this  titie  or  section  471(a)(17) 
of  the  Act  including  collections  ta%ated 


Ratio  ot  cqllectiona  to  total  IV-D 
aJiiMMlralnM  coats 


Lessthanl.4  — 

At  least  1.4 

At  least  1.6 

At  least  1.8 — 

At  least  2.0 

At  least  2.2 

At  least  2.4 

At  least  2.6 

At  least  2.8 


Percent  of 


paoHaft 

incentive 


6.0 
6.5 
7.0 
7.5 

ao 

8.5 

9.0 

9.5 

10.0 


(2)  The  ratios  of  tiie  State's  AFDC  and 
non-AFDC  collections  to  total  IV-D 
administrative  costs  will  be  tnmcated  at 
one  decimal  place. 

(3)  The  portion  of  the  incentive 
payment  paid  to  a  State  for  a  fiscal  year 
in  recognition  of  its  noa-AFDC 
collections  is  limited  to  the  percentage 
of  tiie  portion  of  the  incentive  payment 
paid  for  that  fiscal  year  in  recognition  of 
its  AFDC  collections,  as  follows: 

(i)  100  percent  in  fisoal  years  1986  and 
1987; 
(ii)  105  percent  in  fiscal  year  1988; 
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(iii)  110  percent  in  fiscal  year  1989; 
and 

(iv)  115  percent  in  fiscal  year  1990  and 
thereafter. 

(4)  In  calculating  the  amount  of 
incentive  payments,  the  following 
conditions  apply: 

(i)  Only  those  AFDC  and  non-AFDC 
collections  distributed  and  e:q>enditures 
claimed  by  the  State  in  tiie  fiscal  year 
shall  be  used  to  determine  the  incentive 
payment  payable  for  that  fiscal  year 

(ii)  Support  collected  by  one  State  on 
behalf  of  individuals  receiving  IV-D 
services  in  another  State  shall  be 
treated  as  having  been  collected  in  full 
by  each  State; 

(iii)  Fees  paid  by  individuals, 
recovered  costs,  and  program  income 
such  as  interest  earned  on  collections 
shall  be  deducted  from  total  IV-D 
administrative  costs; 

(iv)  At  tiie  option  of  the  State, 
laboratory  costs  incurred  in  determining 
paternity  may  be  excluded  from  total 
IV-D  administrative  costs;  and 

(v)  Effective  January  1, 1990,  amounts 
expended  by  the  State  in  carrying  out  a 
special  project  under  section  455(e)  of 
tlie  Act  shall  not  be  included  in  the 
State's  total  TV-D  administrative  costs. 

(vi)  Costs  of  demonstration  projects 
for  evaluating  model  procedures  for 
reviewing  child  support  awards  under 
section  103(e)  of  Public  Law  100-485 
shall  not  be  included  in  the  State's  total 
rV-D  administrative  costs. 

(c)  Payment  of  incentives.  (1)  The 
Office  will  estimate  the  total  incentive 
payment  that  each  State  will  receive  for 
the  upcoming  fiscal  year. 

(2)  Each  State  will  include  one-quarter 
of  the  estimated  total  payment  in  its 
quarteriy  collection  report  which  will 
reduce  the  amouint  that  would  otherwise 
be  paid  to  the  Federal  government  to 
reimburse  its  share  of  assistance 
payments  under  §§  302.51  and  302.52  of 
this  chapter. 

(3)  Following  the  end  of  a  fiscal  year, 
the  Office  will  calculate  the  actual 
incentive  payment  the  State  should  have 
received  based  on  the  reports  submitted 
for  that  fiscal  year.  If  adjustments  to  the 
estimate  made  tmder  paragraph  (c)(1)  of 
this  section  are  necessary,  the  State's 
rV-A  grant  award  will  be  reduced  or 
increased  because  of  over-  or  under- 
estimates for  prior  quarters  and  for 
other  adjustments. 

(4)  For  FY  1985,  tiie  Office  will 
calctilate  a  State's  incentive  payment 
based  on  AFDC  collections  retained  by 
the  State  and  paid  to  the  family  imder 
§  302.51(b)(1)  of  tiiis  chapter. 

(5)  For  FY  1986  and  1987,  a  State  will 
receive  the  higher  of  the  amount  due  it 
under  the  incentive  system  and  Federal 
matching  rate  in  effect  as  of  FY  1988  or 


80  percent  of  what  it  would  have 
received  under  the  incentive  system  and 
Federal  matching  rate  in  effect  during 
FY1965. 

§304.20   [Amended] 

b.  Section  304.20(b)(2)  is  amended  by 
substituting  the  word  "genetic"  for  tiie 
word  "blood"  wherever  it  appears  and 
changing  tiie  reference  to  "|  303.5(b)"  to 
"§  303.6(c)". 

§304.23    [AmMidad] 

c.  Section  304.23(g)  is  amended  by 
removing  the  words  ",  Subpart  A"  after 
the  words  "Part  306". 

§304.26    [Afflwtded] 

d.  Section  304.26(b)  is  amended  by 
changing  tiie  reference  to  "§  303.52"  to 
"I  304.12". 

Part  306  is  amended  by  removing  the 
heading  of  Subpart  A  transferring  the 
definitions  of  "Medicaid  agency"  and 
"Medicaid"  from  §  306.1  tQ  i  301.1. 
transferring  the  contents  of  Subpart  B— 
Required  IV-D  Activities,  which 
consists  of  8§  306.50  and  306.51,  to  Part 
303  and  redesignating  them  as  new 
SS  303.30  and  303.31,  respectively,  and 
the  part  is  revised  to  read  as  follows: 

PART  30«-OfniONAL  COOPERATIVE 
AGREEMENTS  FOR  MEDICAL 
SUPPORT  ENFORCEMENT 

Sec 

3064)    Scope  of  this  part. 

306.2    Cooperative  agreement 

306.10  Functioiu  to  be  performed  under  a 
cooperative  agreement 

306.11  Administrative  requirements  of 
cooperative  agreements. 

306.20  Prior  approval  of  cooperative 
agreements. 

306.21  Subsidiary  cooperative  agreements 
with  courts  and  law  enforcement 
officials. 

306.22  Purchase  of  service  agreements. 
306.30    Source  of  funds. 

Authority:  42  U.S.C  652, 1302, 1396a(a)(25), 
I3geb(d)(2).  1396b(o).  1396b(p).  and  13g6(k). 

§306.0   Scope  of  this  part 

lliis  part  defines  the  requirements  for 
an  optional  cooperative  a^eement 
between  the  TV-D  agency  and  the 
Medicaid  agency  for  the  purpose  of 
enforcing  medical  support  obligations 
under  section  1912  of  the  Act 

§  306.2    Cooperative  agreenient 

The  cooperative  agreement  between 
the  FV-D  agency  and  the  Medicaid 
agency  shall  be  a  written  agreement  for 
the  rV-D  agency  to  assist  the  Medicaid 
agency  by  securing  and  enforcing  the 
medical  support  obligation  of  an  absent 
parent  to  a  child  for  whom  an 
assignment  of  medical  support  rights  has 
been  executed  under  42  CFR  433.146. 


The  functions  that  Um  IV-D  agency  may 
perform  under  die  oooperativa 

agreement  are  set  fbrUi  in  1 306.ia  The 
administrative  requirements  are  set 
fortii  at  §  306.11. 

§306.10   FimeltanatDbapsrfennad 

a " 


The  fimctions  tiiat  die  IV-D  agency 
may  perform  under  a  cooperative 
agreement  with  die  Medicaid  agency  aro 
limited  to  one  or  any  combination  of  the 
following  activities.  The  agency  may: 

(a)  Receive  referrals  from  the 
Medicaid  agency. 

(b)  Locate  the  absent  parent  using  the 
State  Parent  Locator  Service  and  the 
Federal  Parent  Locator  Service,  as 
needed. 

(c)  Establish  paternity  if  necessary. 

(d)  Determine  whether  the  parent  has 
a  health  insurance  policy  or  plan  that 
covers  the  child. 

(e)  Obtain  sufficient  information 
about  the  health  insurance  policy  or 
plan  to  permit  the  filing  of  a  claim  with 
the  insurer. 

(f)  File  a  claim  with  the  insurer  or 
transmit  the  necessary  infnmation  to 
the  Medicaid  agency,  or  to  the 
appropriate  State  agency  or  fiscal  agent 
for  the  filing  of  tiie  claim;  or  require  the 
absent  parent  to  file  a  claim. 

(g)  Secure  health  insurance  coverage 
through  court  or  administrative  order. 

(h)  Take  direct  action  against  the 
absent  parent  to  recover  amoimts 
necessary  to  reimburse  medical 
assistance  payments  when  the  absent 
parent  does  not  have  health  insurance 
and  the  amounts  collected  will  not 
reduce  the  absent  parent's  ability  to  pay 
child  support 

(i)  Receive  medical  support 
collections. 

(j)  Distribute  the  collections  as 
required  by  42  CFR  433.154  including 
calculation  and  payment  of  the 
incentives  provided  for  by  42  CFR 
433.153. 

(k)  Perform  other  functions  as  may  be 
specified  by  instructions  issued  by  the 
Office  of  Child  Support  Enforcement 

§306.11    Adminietrativc  requirements  of 
cooperative  agreementa. 

(a)  Organizational  structure.  The 
cooperative  agreement  must 

(1)  Describe  the  organizational 
structure  of  tiie  unit  or  units  within  the 
rV-D  agency  that  are  responsible  for 
medical  support  enforcement  activities. 

(2)  List  the  medical  support 
enforcement  functions  that  are  to  be 
performed  outside  of  the  FV-D  agency 
with  the  name  of  the  organization 
responsible  for  performance. 
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(3)  Provide  that  die  IV-0  agency  shall 
have  responsibility  for  securing 
compliance  with  die  requirements  of  the 
cooperattve  agreement  by  individuals  or 
agencies  outside  the  IV-D  agency 
performing  medical  support  enforcement 
functions. 

(b)  Maintenance  of  records.  The 
cooperadve  agreement  must  specify  that 
the  IV-D  agency  will  establish  and 
maintain  case  records  of  medical 
support  enforcement  activities  in 
accordance  with  die  provisions  of 

I  302.15  of  diis  chapter. 

(c)  Safeguarding  information.  The 
cooperattve  agreement  must  provide 
diat  the  use  or  disclosure  of  information 
concerning  applicants  for,  or  recipients 
of,  medical  support  enforcement 
services  is  Mibject  to  the  limitations  in 

\  303.21  of  Uiis  chapter. 

(d)  PiacxJ  policies  and  accountability. 
(1)  lie  cooperative  agreement  must 
provide  that  the  IV-D  agency  will 
maintain  an  accounting  system  and 
supporting  fiscal  records  adequate  to 
assure  that  claims  for  reimbursement 
from  the  Medicaid  agency  are  in 
accordance  with  applicable  Federal 
requirements  in  45  CFR  Part  74. 

(2)  The  cooperative  agreements  must 
provide  fm  die  establishment  of  a 
method  for  property  allocating  those 


costs  that  cannot  be  directiy  charged  to 
the  medical  support  enforcement  effort. 

S  306.20    Prfor  approval  of  cooperative 


(a)  Prior  to  implementation,  the  IV-D 
agency  must  submit  two  copies  of  any 
cooperative  agreement  entered  into 
under  this  part  to  the  Regional 
Representative  for  approval. 

(b)  The  Regional  Representative  will 
review  the  cooperative  agreement  for 
conformity  with  the  requirements  of  this 
part  and  42  CFR  433.152. 

(c)  The  Regional  Representative  will 
prompdy  notify  the  State  of  approval  or 
disapproval.  The  State  may  consider  the 
agreement  approved  if  notification  is  not 
received  within  60  days  after  the 
agreement  is  received  by  the  Regional 
Representative. 

S30ft.21    Subsidiary  cooperative 
■oraMiMnta  wMi  eotittaand  law 
enforcement  oftlcialsk 

The  IV-D  agency  will  enter  into 
subsidiary  written  oooperative 
agreements  with  appropriate  courts  and 
law  enforcement  officials  to  the  extent 
necessary  to  perform  those  functions 
specified  in  the  cooperative  agreement 
between  the  IV-^  agency  and  the 
Medicaid  agency.  These  agreements 
must  be  made  in  accordance  with  the 


requirements  of  S  302.34  (Cooperative 
agreements). 

§  306.22    Purchase  of  service  agreements. 

The  IW-D  agency  will  enter  into 
written  purchase  of  service  agreements 
to  the  extent  necessary  to  fulfill  the 
requirements  of  its  cooperative 
agreement  with  the  Medicaid  agency. 

§306.30   Source  of  funds. 

The  cooperative  agreement  must 
specify  that  the  IV-D  agency  will 
receive  full  reimbursement  from  the 
Medicaid  agency  for  all  medical  support 
enforcement  activities  performed  under 
the  agreement.  (See  §  306.11(d)  for 
requirements  on  fiscal  policies  and 
accountability.) 

PART  307— [AMENDED] 

1.  The  authority  citation  for  Part  307 
continues  to  read  as  follows: 

Authority:  42  U.S.C  652  tiirough  658, 664. 
666,  667  and  1302. 


S  907.10   [Amended]      | 

2.  Section  307.10  is  amended  by 
changing  the  reference  in  paragraph 
(a)(2)(xiii)  to  "45  CFR  part  306"  to 
"SS  303.30  and  303J1". 
[FR  Doc.  8»-18178  FUed  bA-».  12:50  pm] 
enxiNQ  COM  4n0-sMi 
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DEPARfTMENT  OF  THE  INTERIOR 

MNMraw  iMfUigenieni  uervicv 

90CFRPwt250 
RIN  1010^AB34 

01  and  Qas  and  Sidphur  Operatfom  In 
Ihe  Outar  Continental  Shelf; 
infonnation  to  be  Made  Available  to 


;  Minerals  Management  Service. 
Interior. 
ACTKM:  Notice  of  proposed  rulemaking. 


r.  The  Minerals  Management 
Service's  (MMS)  regulations  governing 
oil,  gas,  and  sulphur  operations  in  the 
Outer  Continental  Shelf  (OCS)  include 
provisions  for  making  data  and 
information  available  to  the  public.  The 
MMS  believes  that  the  rules  need 
clarification  to  assure  that  the  items  of 
data  and  information  submitted  on 
Forms  MMS-18e6,  Request  for  Reservoir 
Maximum  Efficient  Rate;  MMS-1867, 
Request  for  Well  Maximum  Production 
Rate;  MMS-1868,  Well  Potential  Test 
Report  MMS-1869,  Quarterly  Oil  Well 
Test  Report;  and  MMS-1870, 
Semiannual  Gas  Well  Test  Report  that 
are  made  available  for  public  inspection 
ate  clearly  identified  in  the  regulations. 
This  notice  proposes  to  amend  30  CFR 
250.18  to  cUuify  which  data  and 
information  submitted  in  association 
with  the  regulation  of  drilling  and 
production  operations  in  the  OCS  will 
be  available  to  the  public. 
DATE  Comments  must  be  postmarked  or 
hand  delivered  by  October  3, 1989. 
ADDNEaa:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
die  Interior;  Minerals  Management 
Service;  Mail  Stop  646;  381  Elden  Street; 
Hemdon,  Virginia  22070;  Attention: 
Gerald  D.  Rhodes. 

ran  nmTMER  wifowmatiow  contact: 
John  V.  Mirabella;  Offshore  Rules  and 
Operations  Division;  Branch  of  Rules, 
CMers,  and  Standards;  Telephone:  (703) 
787-1600  or  FFS  393-1600. 
aUPPLEMENTARV  INFORMATION:  The  rules 
at  30  CFR  Part  250  governing  offshore  oil 
and  gas  and  sulphur  operations,  which 
were  published  in  the  Federal  Rej^ster 
on  April  1, 1988,  included  provisions  in 
§  250.18  governing  the  release  of  data 
and  infonnation  to  the  public  Section 
250.18  specifies  periods  of  time  that 
certain  geological  and  geophysical  data 
and  information  will  be  protected  from 
disclosure  totiie  public.  Section 
2S0.18(d]  identifies  specific  items  of  data 
and  information  on  Forms  MMS-330, 
MMS-331,  and  MMS-331C  which  are  to 
be  protected  from  disclosure  for  the 


specified  time  periods.  The  release  dates 
for  data  and  information  on  other  MMS 
reporting  forms  are  not  mentioned  in  30 
CFR  part  250.  This  apparent 
inconsistency  makes  it  necessary  to 
determine  whether  data  and  information 
submitted  on  Forms  MMS-1866,  MMS- 
1867,  MMS-1868,  VO^S-1869.  or  MMS- 
1870  should  be  avaflable  for  public 
inspection  when  similar  data  or 
Information  is  protected  from  disclosure 
for  specified  periods  of  time  under 
§  250.18  when  submitted  on  Forms 
MMS-330,  MMS-331,  or  MMS-331C. 

Under  OCS  Order  No.  12,  Public 
Inspection  of  Records,  which  was 
rescinded  by  the  Federal  Register  Notice 
published  April  1, 1988  (53  FR 10596], 
lessees  were  advised  regarding  the 
release  of  specific  data  and  information 
and  the  specified  time  periods  that 
certain  data  and  information  would  be 
protected  from  disdosiue.  The 
provisions  of  9  250J8  are  not  as 
inclusive  and  specific  as  OCS  Order  No. 
12. 

Under  revised  Part  250,  the  Gulf  of 
Mexico  OCS  Region  issued  further 
guidance  in  the  form  of  a  Notice  to 
Lessees  and  Operators  (NTL).  The  NTL 
88-03  was  issued  on  June  29, 1988,  and 
provided  an  interpietation  on  the 
release  of  data  and  information  which  is 
to  be  made  available  to  the  public.  The 
MMS  is  considering  the  need  for 
additional  specificity  in  the  regulations 
which  became  effective  May  31, 1988. 
Revision  of  the  governing  regulations 
would  enstue  that  data  and  information 
are  made  available  to  the  public  on  a 
uniform  basis  in  all  OCS  Regions.  Use  of 
the  rulemaking  process  to  propose  a 
revision  of  the  governing  rule  will 
provide  the  public  an  opportunity  to 
provide  comments  concerning  the 
release  of  data  and  information  to  the 
public. 

This  proposed  rule  would  amend 
S  250.18  to  identify  specific  items  of  data 
and  infonnation  which  are  submitted  on 
MMS  reporting  Forms  MMS-1866  and 
MMS-1868  and  the  specific  timetables 
for  the  release  of  that  data  and 
information  to  the  public.  The  proposed 
rule  also  provides  that  all  data  and 
infonnation  submitted  on  Forms  MMS- 
1867,  MMS-1869,  and  MMS-1870  would 
be  available  for  public  inspection.  The 
treatment  and  timetables  for  release  of 
protected  data  and  information  under 
the  proposed  rule  are  generally 
consistent  with  the  treatment  of  similar 
data  and  information  under  the 
regulations  in  effect  prior  to  May  31, 
1988,  as  interpreted  by  OCS  Order  No. 
12.  Under  OCS  Order  No.  12, 
information  (other  than  that  which  was 
clearly  geological)  submitted  on  Forms 
MMS-330,  MMS-331,  and  MMS-331C 


was  made  available  to  the  public  after 
the  well  went  on  production.  Under  the 
ciurent  rule,  the  release  of  data  and 
information  is  not  triggered  by  the 
commencement  of  production.  The 
proposed  rule  does  not  change  this 
situation. 

The  proposed  rule  would  allow 
release  of  data  and  information 
submitted  on  production  Forms  MMS- 
1869  and  1870  upon  reoeipt,  while 
similar  information  submitted  on 
operating  Form  MMS-330  would  be 
protected  from  disclosure  imtil  the 
applicable  time  period  for  protection 
expired.  Comments  are  specifically 
requested  on  this  aspect  of  the  rule. 

Interested  persons  wishing  to 
comment  on  the  proposed  rule  should 
forward  written  comments  to  the 
address  specified  above. 

The  Department  of  the  Interior  (DOI) 
has  determined  that  this  rule  proposes 
to  codify  existing  practices  and  will  not 
have  any  effect  on  the  economy  and  is 
not  a  major  rule. 

The  DOI  has  determined  that  this  rule 
will  not  have  a  signifioant  economic 
effect  on  small  entities  since  offshore 
activities  are  complex  undertakings 
generally  engaged  in  by  enterprises  that 
are  not  considered  small  entities. 

The  DOI  certifies  that  the  rule  does 
not  represent  a  Government  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Taking  Implication 
Assessment  has  not  been  prepared 
pursuant  to  Executive  Order  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

This  proposed  rule  does  not  affect  any 
information  collection  which  requires 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 

Author  This  document  was  prepared 
by  John  V.  Mirabella,  Offshore  Rules 
and  Operations  Division,  MMS. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection,  Government  contracts, 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration,  Oil  and  gas 
reserves,  Penalties,  Pipelines,  Public 
lands-mineral  resources,  Public  lands- 
right-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 
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Dated:  June  14, 1988. 
Bany  A.  V\^lliamaon, 
Director,  Minerals  Management  Service. 

For  the  reasons  set  forth  above,  30 
CFR  Part  250  is  proposed  to  be  amended 
as  follows: 

PART  250-(AMENDED] 

1.  The  authority  citation  for  Part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204  Pub.  L  95-372, 92  Stat. 
629  (43  U.S.C.  1334). 

2.  Section  250.18  is  proposed  to  be 
amended  by  republishing  the 
introductory  text  of  (d)  and  by  adding 
new  paragraphs  (d)(4),  (d)(5),  (d)(6), 
(d)(7),  and  (d)(8)  as  follows: 

{250.18    Data  and  infonnation  to  be  mad* 
avaHabte  to  the  public 

•  •        •        •        • 

(d)  Data  and  information  identified 
below  shall  not  be  available  for  public 
inspection  without  the  consent  of  the 
lessee  for  the  same  periods  as  those 
provided  in  paragraph  (b)  of  this  section: 

*  *       •       •       • 

(4)  On  Form  MMS-1866,  Request  for 
Reservoir  Maximum  Efficient  Rate: 

(i)  Item  1,  Cut  offs  ^  Upper  Lower,  k 
Upper  lower— md, 

(ii)  Item  2,  G/0  Interface, 

(iii)  Item  3,  W/0  Interface, 

(iv)  Item  4,  Area  @  G/O, 

(v)  Item  5,  Area  used  to  determine 
Rock  Volume, 


(vi)  Item  6.  V,  Oil  Zone  Rock  Volume, 
(vii)  Item  7,  V,  Gas  Zone  Rock 
Volume, 
(viii)  Item  8,  H„  h,. 
[ix]  Item  9,  Hp  h^ 
(x)  Item  10,  4t, 
(xi)  Item  11,  Sw, 
(xii)  Item  12,  Sg, 
(xiii)  Item  13,  So, 
(xivj  Item  14,  Boi.  Bgi, 
(xv)  Item  15,  N,  G, 
(xvi)  Item  16,  Ri, 
(xvii)  Item  17,  RiN,  RiG, 
(xviii)  Item  18,  Np/N,  G,/G, 
(xix)  Item  19,  Average  Well  Depth, 
(xx)  Item  20,  Kh, 
(xxi)  Item  21,  Kv, 
(xxii)  Item  22,  'API  @  eoT, 
(xxiii)  Item  23,  SG, 
(xxiv)  Item  24,  Rsi, 
(xxv)  Item  25,  fioi. 
(xxvi)  Item  26,  /t,, 
(xxvii)  Item  27,  Tavg, 
(xxviii)  Item  28,  Pi, 
(xxix)  Item  29,  Pws, 
(xxx)  Item  30,  Pb, 
(xxxi)  Item  31,  Datum  Depth, 
(xxxii)  Item  32,  GOR, 
(xxxiii)  Item  33,  WOR. 

(5)  On  Form  MMS-1867,  Request  for 
Maximum  Production  Rate,  all  items  of 
data  and  information  are  available  for 
public  inspection. 

(6)  On  Form  MMS-1868,  Well 
Potential  Test  Report  (this  form  does  not 
use  item  numbers): 

(i)  Type  well. 


(ii)  Perforation  interval 
(iii)  Choke  size  (for  pretest), 
(iv)  Number  of  hours  tested  (for 
production  test), 
(v)  Choke  size  (for  production  test), 
(vi)  Production  during  test  period: 

(A)  OU, 

(B)  Gas, 

(C)  Water, 
(D)GOR, 

(E)  Water  cut, 

(F)  Flowing  hibing  pressure, 
(vii)  Calculated  24-hr.  rate: 

(A)  Oil, 

(B)  Gas, 

(C)  Water, 

(D)  Oil  gravity, 

(E)  Specific  gravity  of  gas. 

(viii)  Static  bottom  hole  pressure,  and 
(ix)  Cumulative  production  during 
entire  testing  period: 

(A)  oa. 

(B)  Gas, 

(C)  Water. 

(7)  On  Form  MMS-1869,  Quarterly  Oil 
Well  Test  Report,  all  items  of  data  and 
information  are  available  for  public 
inspection. 

(8)  On  Form  MMS-1870,  Semiannual 
Gas  Well  Test  Report  all  items  of  data 
and  information  are  available  for  pubtic 
inspection. 

•        •        •        ♦        • 

[FR  Doc.  89-18253  Filed  8-3-89;  8:45  am] 
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Part  VI 

Environmental 
Protection  Agency 

40  CFR  Parts  261  and  302 
Hazardous  Waste  Management  Systems; 
Identification  and  Usting  of  Hazardous 
Waste;  Reportable  Quantity  Adjustment; 
Proposed  Rule 


Fedotal  ResistOT  /  Vol.  54.  No.  149  /  Friday.  August  4.  1989  /  Proposed  Rules 


ENVmONMCNTAL  PROTECTION 
AGENCY 

40CFRPwts2eiand302 
[FRL-3S45-3;  EPA/O8W-fR-«»-012] 
RIN2060^AC7t 


Haardow  Watte 
SyatMiw;  MwrtHlcatlofi 
HanrdoMWaste; 
Ai||imUiimiI 


Uatlngof 
Quanttty 


r.  Environmental  Protection 
Agenqr> 
ACnow;  Proposed  rule. 

imiMWT  The  Environmental  Protection 
agency  (EPA)  is  today  proposing  to 
modify  the  scope  of  die  EPA  Hazardous 
Waste  No.  F019  contained  in  the  list  of 
hazardous  wastes  from  non-spedfic 
sources.  See  Subpart  D  of  Part  261.  The 
Agency  is  proposing  to  amend  the  F019 
listing  to  ucdude  wastewater  treatment 
sludges  frtmi  the  zirconium  phosphating 
step  when  such  phosphating  is  an 
exclusive  process  in  the  aluminum  can 
washing  process  because  the  Agency 
believes  that  such  sludges  do  not  pose  a 
substantial  hazard  to  human  health  or 
the  environment  and  should  not  be 
regulated  as  a  listed  hazardous  waste. 
The  Agency  also  is  proposing  to  remove 
these  zirconium  phosphating  sludges 
from  the  list  of  hazardous  substances 
under  1 302.4.  This  modification  to  the 
F019  listing  would  not  affect  any  other 
wastewater  treatment  sludges  from  the 
diemical  conversion  coating  of 
aliuninum.  EPA  does  not  solicit  any 
comments  regarding  any  other  aspect  of 
the  FOIQ  listing  and  wHl  not  respond  to 
any  such  comments  that  are  received. 
DKTWK  EPA  will  accept  comments  on 
this  proposed  rule  until  September.  B, 
1069. 

Any  person  may  request  a  public 
hearing  on  this  proposed  amendment  by 
filing  a  written  request  with  EPA  to  be 
received  no  later  Uian  August  21. 1989. 
JUIUWIIIH  Comments  on  the  RCRA 
portions  of  the  proposal  should  be  sent 
in  triplicate  to:  EPA  RCRA  Docket  Cleric 
(OS-332).  U.S.  Environmental  Protection 
Agency,  401 M  Street  SW.,  Room  SE- 
2427.  Washington.  DC  20460.  All 
comments  must  be  marked  "Docket 
Number  [F-B9-F19P-FFFFF]." 

Conunents  on  the  CERQA  portions  of 
the  proposal  should  be  sent  in  triplicate 
to:  Emergency  Response  Division, 
Docket  Qeric  ATTN.:  Docket  No.  RQ. 
Room  LG-lOa  U.S.  EPA  401 M  Street 
SW..  Washington.  DC  2046a 

Copies  of  materials  relevant  to  this 
IKopMsd  rulemaking  are  located  at  U.S. 
EPA  401 M  Street  SW.,  Washington.  DC 
204ea  The  RCRA  portions  are  located  in 


the  Room  SE  2427;  the  public  must  make 
an  appointment  in  order  to  review  them 
by  calling  (202)  47S-«327.  The  CERCLA 
portions  are  contained  in  Room  LG-100; 
for  an  appointment  call  (202)  382-3046. 
Both  dockets  are  available  for 
inspection  from  9:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
holidays.  The  public  may  copy  100  pages 
from  the  docket  at  no  charge;  additional 
copies  are  $0.15  per  page. 

Requests  for  a  public  hearing  should 
be  addressed  to  Mr.  Oevereaux  Barnes. 
Director,  Characterization  and 
Assessment  Division  (OS-300],  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW.. 
Washington.  DC  20460. 
FOR  RmTHER  INroRMATION  CONTACT: 
The  RCRA/CERCLA  Hotline  at  (800) 
424-0346  or,  in  the  Washington.  DC 
area.  (202)  382-3000.  For  technical 
information  on  the  RCRA  portions  of  the 
proposal,  contact  Ms.  Denise  A  Wrigbt 
Listing  Section,  Office  of  Solid  Waste 
(OS-333)  at  (202)  245-3519.  For  technical 
information  on  the  CERCLA  portion  of 
the  proposal,  contact  Ms.  Ivette  Vega. 
Response  Standards  and  Criteria 
Branch.  Emergency  Response  Division 
(OS-210)  at  (202)  47&>7369.  Both  are 
available  at  U.S.  Environmental 
Protection  Agency.  401 M  Street  SW., 
Washington.  DC  20460. 
•UPPLEMENTARV  INFORMATION: 

The  contents  of  today's  preamble  are 
listed  in  the  following  ouUine: 

L  Background 

n.  Reason*  and  Batia  for  Today's  Proposed 

Rule 
m.  Relationship  to  Other  Regulatory 

Authorities 

IV.  Suta  Authority 

A.  Applicability  of  Rtles  in  Authorized 

States 
E  Effect  on  State  Authorities 

V.  Effective  Date  i 
VL  Regulatory  Impact  I 

Vn.  Regulatory  Flexibilty  Act 
VnL  Paperwork  Reduction  Act 

L  Backgrotmd  | 

On  May  19. 1989,  EPA  published  an 
Interim  final  rule  listing  "wastewater 
treatment  sludges  from  electroplating 
operations"  as  EPA  Hazardous  Waste 
No.  FOOe.  See  40  CFR  261.31  (45  FR 
33112).  The  hazardous  constituents  for 
which  this  waste  was  listed  are 
cadmium,  chromium,  nickel,  and 
complexed  cyanide.  In  response  to 
comments  on  this  regulation,  the  listing 
was  modified  on  November  12. 196B  (45 
FR  74884)  to  read  as  follows: 
"wastewater  treatment  sludges  fiom 
electroplating  operations  except  from 
the  foUowing  processes:  (1)  Sulfuric  add 
anodizing  of  iduminom;  (2)  tin  plating  oa 
carbon  steel;  (3)  zinc  plating  (segregated 


basis)  on  carbon  steel;  (4)  aluminum  or 
zinc-aluminum  pelting  on  carbon  steel; 
(5)  cleaning/stripping  associated  with 
tin.  zinc,  and  alumintun  plating  on 
carbon  steel;  and  (6)  chemical  etching 
and  milling  of  aluminum.^ 

Additionally,  in  response  to  other 
comments,  EPA  separated  "wastewater 
treatment  sludges  from  the  chemical 
conversion  coating  of  aluminum"  from 
the  F006  listing  and  listed  them  as  F019. 
Commenters  had  argued  that  these 
sludges  should  not  be  listed  as  F006 
because  they  did  not  contain  all  four  of 
the  constituents  for  which  F006  was 
listed.  That  is.  they  contended  that  these 
wastes  do  not  typically  contain 
cadmium  and  nickel.  The  Agency  agreed 
that  these  wastes  do  not  typically 
contain  cadmium  and  nickel  but 
maintained  that,  since  the  wastes 
contain  hexavalent  chromium  and 
complexed  cyanides,  they  should 
nevertheless  be  regulation.  The  Agency 
therefore  listed  them  as  hazardous 
waste,  F019,  and  only  listed  hexavalent 
chromium  and  complexed  cyanides  as 
constituents  of  concern  in  Appendix  VII 
of  part  261. 

On  December  2, 1986  (51  FR  43350). 
the  Agency  issued  an  interpretive  rule 
stating  that  it  had  re-evaluated  its 
previous  interpretations  of  the  scope  of 
application  of  F006  and  had  determined 
that  those  interpretations  were  overly 
broad.  As  a  result,  the  Agency  stated 
that  the  following  processes  were  not 
induded  in  the  F006  listing:  chemical 
conversion  coating,  electroless  plating, 
and  printed  circuit  board 
manufacturing.'  The  Agency  further 
darified  that  the  F006  listing  includes 
wastewater  treatment  shidges  from:  (1) 
Common  and  precious  metals 
electroplating,  except  tin,  zinc 
(segregated  basis),*  aluminum  and  zinc 
pelting  on  carbon  steel;  (2)  anodizing, 
except  sulfuric  acid  anodizing  of 
aluminum;  (3)  chemical  etching  and 
milling,  except  when  performed  on 
aluminum;  and  (4)  deaning  and 
stripping,  except  when  associated  with 
tin,  zinc,  and  aluminum  plating  on 


'  The  Agancy  also  indicated  that  hexavalent 
chitMniuffl  rather  than  total  chrDmium  would  t>e 
listed  as  a  constituent  of  concern  in  Appendix  VII  of 
partaei. 

*  Wastewater  treatment  sludges  from  printed 
dreuit  board  manufacturing  operations  that  Include 
processes  which  are  within  the  scope  of  the  FD06 
Uatlag  (e.g.,  chemical  etching)  oontinue  to  be 
regulated  as  FDOS. 

*  "Zinc  plating  (segregated  basis)"  refers  to  non- 
cyankUc  ^nc  plating  processes  (i.e.,  where  no 
cyaaides  an  used).  Where  liotfa  cyanidic  and  non- 
cyaakiic  plaling  iMths  are  use4.  the  sludges  from 

;  ere  excluded  provided  they  are 
I  fcom  sludges  resulting  btxn  cyanidic 
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carbon  steeL  While  this  interpretation 
removed  chemical  conversion  coating 
from  the  scope  of  F006,  it  did  not  affect 
the  F019  listing.  That  is.  wastewater 
treatment  sludges  from  chemical 
conversion  coating  of  alumintun 
continued  to  be  regulated  as  F019. 

n.  Reasons  and  Basis  for  Today's 
Prt^iosedRute 

In  the  Listing  Backgroimd  document 
for  electroplating  wastes,  the  Agency 
agreed  with  commenters  that  the 
hazardous  constituents  used  in  the 
chemical  conversion  coating  of 
.  aluminum  were  different  bom  those  use 
in  electroplating  {i.e»  F006),  but  still 
contained  complexed  cyanides  and 
chromiiun.  In  describing  the  hazards 
associated  with  these  wastes,  the 
Agency  noted  that  sodium  chromate  or 
potassiiun  dichromate  is  tised  in 
common  oxide-conversion  coating 
solutions,  potassitmi  didmmiate  is  used 
in  phosphate-conversion  coatings 
solution,  and  sodiiun  dichromate  is  used 
in  chromate-conversion  coating 
solutions.  Additionally,  the  Agency 
indicated  that  cyanides  are  known  to  be 
used  hi  the  coloring  of  anodized 
aluminum.  Thus.  ^A  believed  that 
chemical  conversion  coating  processes 
on  alumintun  typically  resulted  in 
hazardous  sludges. 

The  Agency  has  since  learned  that 
one  of  the  chemical  conversion  coating 
operations — zirconium  phosphating 
performed  during  the  washing  of 
aliuninimi  cans— -is  not  expected  to 
result  in  a  hazardous  wastewater 
treatment  sludge,  lliis  process  uses  only 
one  hazardous  constituent  (hydrofluoric 
acid)  which  is  chemically  changed  into  a 
non-hazardous  salt  as  describcMd  below. 
Additionally,  no  hazardous  constituents 
are  formed  dtuing  the  process.  EPA  is 
therefore  proposing  today  to  amend  the 
F019  listing  to  exdude  the  wastewater 
treatment  sludges  from  the  zirconiiun 
phosphating  step  of  the  aliuninum  can 
washing  process. 

In  the  altunnium  can  making  process, 
cans  are  rinsed  with  water  in  a  multi- 
step  can  washing  process.  After  forming, 
the  cans  are  cleaned  in  a  dilute  sulfuric 
acid/hydrofluoric  add  solution 
containing  surfactants.  This  operation  is 
performed  to  remove  excess  lubricants 
and  alumintun  fines.  The  add  treatment 
exposes  the  aluminum  metal  which  then 
reacts  with  air  to  form  an  aluminum 
oxide,  AI2OS.  film.  The  can  is  next  rinsed 
with  water  to  remove  any  excess  acid. 
This  step  causes  the  AliOs  to  become 
hydroxylated  to  form  a  continuous  layer 
of  AltOi— AIO(OH).  This  layer  is 
formed  as  a  result  of  the  reaction  AkOi 
-I- 1^0  — >2A10(0H).  The  aluminum 
hydroxide  AIO(OH)  will  further  react 


with  water,  if  imhindered.  to  form  a 
porous  oolloidal  altuninum  hydroxide, 
Al(OH)i.  throu^  the  reaction  AK)(OH) 
+  HiO  — >  Al(OH)».  Li^t  reflecting 
reflecting  dirotigh  this  Al(OH)s  film 
causes  (fiscoloration  of  die  can.  This 
porous  colloidal  alumintun  hydroxide 
does  not  provide  as  good  a  base  for 
organic  finishes  as  compared  to  the 
former  AkOi-AlCKOH)  layer.  Thus,  a 
zirconium  phosphate  solution  is  used  to 
prevent  the  conversion  of  the  desirable 
AIO(OH)  to  Al(OH),.  The  zirconium 
phosphating  step  iallows  an  ion 
exchange  between  the  monovalent 
hydrogen  on  the  hydroxide  group  with 
tetravalent  zirconium  resulting  in  an 
inert  and  nonporous  aliunimun  oxide- 
zirconitun  spedes  on  die  can  surface. 

Based  on  the  process  chemistry,  the 
Agency  believes  that,  although  the 
sludge  currentiy  meets  the  F019  Usting 
description,  this  sludge  should  not  have 
been  induded  in  the  F019  listing 
because  it  is  not  hazardous.  In 
particular,  in  reviewing  the  solutions 
that  are  used  in  the  zirconium 
phosphating  process,  no  hazardous 
constitutents  (listed  in  ^pendix  Vm  of 
40  CFR  261)  are  contained  or  used  in  this 
conversion  coating  step,  except  for 
hydrofluoric  add.  The  zirconiiun 
phosphate  solution  typically  used 
includes  fluorozirconic  add  (as  a  soiuoe 
of  zirconium),  nitric  and  hydrofluoric 
adds,  and  phosphoric  add.  The 
hydrofluoric  add.  which  is  present  in 
the  can  washing  wastewater  in  low 
concentrations  that  are  readily  treated, 
is  chemically  converted  in  the 
wastewater  treatment  process  into 
caldiun  fluoride  or  calciiun  alimiinum 
fluoride,  which  is  non-hazardous.  Thus, 
the  slighdy  alkaline  sludge  would  not  be 
expected  to  contain  any  hazardous 
constituents,  nor  exhibit  any  of  the 
characteristics  of  hazardous  waste.  The 
Agency  has  also  evaluated  analytical 
data  on  these  wastewater  treatment 
sludges.  These  data,  which  are  available 
in  the  RCRA  docket  supporting  this 
proposed  rule,  do  not  indicate  the 
presence  of  significant  concentrations  of 
Appendix  VIII  constitaents. 
Additionally,  the  data  shows  that  these 
sludges  do  not  exhibit  any  hazardous 
waste  characteristics.  The  Agency  is. 
therefore,  proposing  to  modify  the  F019 
listing  to  exdude  the  wastewater 
treatment  sludges  bom  the  zirconium 
phosphating  step  of  the  aliuninimi  can 
washing  process. 

The  proposed  exdusion  applies  only 
to  sludges  from  processes  that 
exclusively  use  zirconitun  phosphating 
solutions  diet  do  not  contain  hexavalent 
diromitun  and  cannot  produce 
complexed  cyanides.  Further,  these 
processes  are  not  associated  with 


electroplating  or  conversion  coating 
steps  where  hazardotu  constituents  are 
used.  For  example,  if  a  can  maker 
emplo3rs  a  chromating  step,  separately 
or  in  conjunction  with  sudt  zirconhun 
phosphating.  the  wastewater  treatment 
sludges  would  meet  the  FD19  listing  and 
woidd  not  be  exduded  under  this 
rtdemaking. 

Odier  wastewater  treatment  sludges 
fit>m  conversion  ooating  processes 
falUng  witiiin  die  scc^  of  die  FOlO 
listing  may  not  hi  fed  contain  or 
produce  hazardous  constituents.  At  this 
time,  the  Agency  is  not  exduding  these 
sludges  from  the  scope  of  the  F019 
listing,  is  not  solidting  comments 
regarding  these  sludges  ot  processes, 
and  will  not  respond  to  any  such 
comments  received.  Prior  to  proposing 
today's  action  die  Agency  had  received 
data  from  indtistry  on  this  zirconium 
phosphating  process  and  the 
composition  of  the  wastewater 
treatment  sludge  on  «^ch  to  base  this 
proposed  exdusion.  Because  such  data 
are  not  cuirendy  in  the  Agency's 
possession  for  other  processes  diat  may 
not  use  hazardous  constituents,  the 
Agency  will  not  at  this  time  consider 
excluding  them  fivm  the  scope  of  the 
F019  listing. 

DL  RelafloDsUp  to  Oflier  Ragulatocy 
AutfKXitfes 

All  hazardous  wastes  listed  pursuant 
to  40  CFR  261.31  dut>u^  281.33.  as  well 
as  (my  solid  waste  that  meets  one  or 
more  of  the  charaderistics  of  a  RCRA 
hazardous  waste  (as  defined  in  40  CFR 
261.21  through  281.24),  are  hazardous 
substances  as  defined  at  section  101(14) 
of  the  Comprehensive  Envinmmental 
Response.  Compensation,  and  Liability 
Ad  (CERCLA)  of  1980.  The  CERCLA 
hazardous  substances  are  listed  at  40 
CFR  302.4  along  with  their  reportable 
quantities  (RQs).  CERCLA  section  103(a) 
requires  that  persons  in  charge  of 
vessels  or  facilities  frvm  which  a 
hazardous  substance  has  been  released 
in  a  quantity  that  is  equal  to  or  greater 
than  its  RQ  shall  immediately  notify  the 
National  Response  Center  of  the  release. 
In  addition,  section  304  of  the  Superftmd 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  requires  the  owner  or 
operator  of  a  facility  to  report  the 
release  of  a  hazardous  substance  or  an 
extremely  hazardous  substance  to  the 
appropriate  state  emergency  response 
commission  (SERC)  and  to  the  local 
emergency  planning  committee  (L£PC) 
when  the  amoimt  released  equals  or 
exceeds  the  RQ  for  the  substance,  or 
one  pound  when  no  RQ  has  been  set 

When  this  rulemaking  becomes 
effective,  the  description  of  hazardous 
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waste  straam  FOM  in  Table  302^  will 
diai^  to  axchide  wasteiitrater  treatment 
•ladges  from  die  xiiconium  idiosphating 
step  of  akuninum  can  washing  process. 
These  lireonium  phosphating  sludges 
will  no  kxigec  be  listed  hasardoua 
substanoeaaadar  C3SICLA  Section 
101(14)  and  102(a).  Reporting  of  releases 
of  sludge  from  the  zirconium 
phoaphating  of  aluminum  cans  process 
will  no  longer  be  required  under  either 
■ection  108  of  CERCLA  or  section  304  of 
SARA.  Althoi#  the  Agency  has  no 
reason  to  believe  that  releases  of 
xiroooittB  phoaphating  sludges  will 
cont<»<w  haardoos  constituents  subject 
to  reporting  under  section  103  of 
CERGLA  or  sectkm  304  of  SARA,  the 
Agency  raninds  the  regulated 
community  ttiat  i^orting  oS  releases  of 
such  shid^sa  is  recpdred  if  a  RQ  or  more 
of  a  hasankMS  sabatance  (iiduch  is 
contained  as  a  conatituent  of  the  sludge) 
is  released  to  the  environment 
Repoftiivalso  ia  required  when  the 
wastawatar  treatment  sbdgs  meets  one 
or  more  of  the  characteristics  of  unliated 
hasardova  waste  for  igoiubility, 
cotrosivtty.  raactivity,  or  EP  Toxicity 
and  lO^poands  oraiore  is  released  to 
the  envirooment  (50  FR 13466,  April  4, 

1885). 

The  existing  lO-fiound  RQ  of  waste 
stream  Pug  will  net  be  affected  by  this 
rule,  except  tat  the  exclusion  of  shidges 
bom  processes  that  use  only  zirconium 
phosphatiiu.  Releases  of  wastewater 
treatment  iludges  from  the  chemical 
convaialon  coating  of  aluminum  (other 
than  from  exclusive  zirconium 
phoqihating)  remain  subject  to  the 
reporting  requireaBents  (rf  section  103  of 
CERGLA  and  sactica  304  of  SARA  when 
a  RQ  or  more  is  rrieaaed  to  the 
enviroansnt  EPA  is  not  soliciting 
comments  on  the  existing  applicaUe  RQ 
for  FOIS.  and  will  not  respond  to  any 
such  commants  received. 

IV.  State  AoHntlty 

A.  Applicability  of  Rules  in  Authorized 
Statea 

Under  section  3006  of  RCRA  EPA 
may  authorize  qualified  States  to 

administer  and  enforce  the  RCRA^ 

program  wldiin  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  audiorlzation.  EPA  retains 
inspection  authwity  under  section  3007 
and  enforcement  authority  under 
sections  3006. 7003,  and  3013  of  RCRA 
althou^  authorized  States  have  primary 
enforcement  responsibility. 

Prior  to  die  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administarad  its  hazardous  waste 


program  entirely  in  lieu  of  EPA 
administering  the  Federal  program  in 
that  State.  The  Federal  requirements  no 
longer  appUed  in  die  andiorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  the  State  which  the  State 
was  authorized  to  peanit.  When  new. 
more  stringent  Federal  requirements 
were  promulgated  or  enacted,  the  State 
was  obliged  to  enact  equivalent 
authority  within  specified  time  frames. 
New  Federal  requirements  did  not  take 
effect  in  an  authorized  State  until  the 
State  adopted  the  reqjoirements  as  State 
law. 

In  contrast,  under  section  3006(g)  of 
RCRA.  42  U.S.C  6e2e(g).  new 
requirements  and  prohibitions  imposed 
by  the  Hazardous  and  Solid  Waste 
AmendmenU  of  1984  (HSWA)  take 
effect  In  auUiorized  States  at  the  same 
time  that  they  take  effect  in  non- 
audiorized  States.  Tl»  rulemaking 
proposed  today,  however,  would  not  be 
imposed  pursuant  to  HSWA 

B.  Effect  on  State  Authorizations 

Today's  proposed  rule  will  not  be 
effective  in  audiorizad  States  since  the 
regulations  are  not  beii^  Imposed 
pursuant  to  HSWA  Thus,  the  regulation 
will  be  applicable  only  in  those  States 
that  do  not  have  interim  or  final 
authorization.  In  authorized  States,  the 
regulations  will  not  be  applicable  until 
the  State  revises  its  pro^m  to  adopt 
equivalent  regulations  under  State  law. 

40  CFR  271.21(e)(2)  requires  diat 
States  diat  have  final  authorization  must 
modify  dieir  programs  to  include 
equivalent  regulations  within  a  year  erf 
promulgatiim  of  these  regulations  if  only 
regulatory  changes  are  necessary,  or 
within  two  years  of  promulgation  if 
statutory  dianges  are  necessary.  "Hiese 
deadlines  can  be  extended  in 
exceptional  cases  (40  CFR  271.21(e)(3)). 
Once  EPA  approves  the  modification, 
the  State  requirements  become  Subtitle 
C  RCRA  requirements. 

It  diould  be  noted  that  authorized 
States  are  only  required  to  modify  their 
programs  when  EPA  promulgates 
FMleral  regulations  that  are  more 
stringent  or  broader  in  scope  than  the 
existing  Federal  regalations.  For  those 
Federal  program  dianges  that  are  less 
stringent  or  reduce  Ifae  scope  of  the 
Federal  program.  States  are  not  required 
to  modify  their  programs.  This  is  a  residt 
of  section  3000  of  RCRA  which  allows 
States  to  impose  regulations  in  addition 
to  those  in  the  Federal  program.  The 
regulations  proposed  today  at  |  261.31 
are  considered  to  be  less  stringent  or  to 
reduce  die  scope  of  the  existing  Federal 
regulations.  Tberefore.  authorized  States 
wSl  not  be  required  to  modify  their 
programs  to  adopt  regulations 


equivalent  or  substantially  equivalent  to 
the  provisions  listed  above. 

V.  Effective  Date 

This  rule  will  be  effective  immediately 
upon  promulgation.  The  Hazardous  and 
Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six  month  period  to 
come  into  compliance.  This  is  the  case 
here  since  this  rule  will  reduce,  rather 
than  increase,  the  existiiig  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  which  would  be 
imposed  on  the  regulated  community  by 
an  effective  date  six  months  after 
promulgation  and  the  fact  that  such  a 
deadline  is  not  necessary  to  achieve  the 
purpose  of  section  3010,  this  rule  will  be 
effective  immediately  upon 
promul^tion.  Once  effective,  this 
modification  to  the  listing  will  be 
aiqilied  retroactivefy  to  me  above 
described  previously  generated 
zirconium  wastes,  because  these 
particular  wastes  should  not  have  been 
included  within  the  scope  of  the  1980 
listing.  Thus,  where  this  rule  applies, 
EPA  will  not  consider  such  wastes, 
whenever  they  were  generated,  to  be 
F019.  EPA's  decision  does  not  effect 
authorized  State  regulation  of  such 
waste  if  a  State  is  more  stringent  or 
broader  in  scope. 


VL  Regulatory  impact 

Under  Executive  Order  12291,  EPA 
must  Judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  proposed  nde  reduces  the 
regulatory  requirements  applicable  to 
the  regulated  community.  It  is  not  major 
because  it  would  not  result  in  an  effect 
on  the  economy  of  $100  million  or  more, 
nor  woidd  it  result  in  a  major  increase  in 
costs  or  prices  to  individual  industries, 
consumers.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions.  Hnally,  there  would  be  no 
adverse  impact  on  competition, 
employment  investment  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Accordingly,  this  proposed 
amendment  is  not  a  major  regulation, 
and  no  Regulatory  Impact  Analysis  has 
been  conducted. 

This  proposed  amendment  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 
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Vn.  Regulatory  Hexibilify  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking,  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  pubhc  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (Lc  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  may 
certify,  however,  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  proposed  cunendment  will  not 
have  a  significant  economic  impact  on 
small  entities  since  it  reduces  regulatory 
requirements.  Accordingly,  I  certify  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis^ 

Vm.  Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwoik  Reduction  Act  of  1980, 44 
U.S.C.  3501  et  seq. 

List  of  Subjects 

40CFRPart261 

Hazardous  wastes,  Recycling. 


40CFRPart302 

Air  pollution  control.  Chemicals, 
Hazardous  materials,  Hcuurdous 
substances.  Hazardous  wastes. 
Intergovernmental  relations.  Natural 
resources.  Nuclear  materials.  Pesticides 
and  pests.  Radioactive  materials. 
Recycling,  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated-  July  27, 1989. 
William  K.  RnUy, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble.  Title  40  of  the  Code  of  Federal 
regulations  is  amended  as  follows: 

PART  261~IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  Sections  1006, 2002(a).  3001.  and 
3002  of  the  Solid  Waste  Disposal  Act  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  (42  U.&C-  6905, 0912(8). 
6921  and  6022). 

2.  Section  261.31  is  amended  by 
revising  the  hazardous  waste  entry 
"F019"  to  read  as  follows: 

S  261.31    Hazardous  waste  from  noi>> 


Industry  and 
EPA 


HazanlotN  «MM« 


Na 


cod* 


FOIS 


W< 


■iudgas  from  ttw  chsnii- 
cal  oonvsraton 
of  aluminuni 
Irom  voorkm  pnot- 
phaling  in  aluminum  can 
an  Mich 
I  iaanexdu- 
WN9  conversion  coating 
process. 


(T) 


PART  302-DESIGNATION. 
REPORTABLE  QUANTITIES,  AND 
NOTIFICATION 

3.  The  authority  citation  for  part  302 
continues  to  read  as  follows: 

Authority:  Section  102  of  ttie 
Comprehensive  Envtronmental  Response, 
Compensation,  and  Liability  Act  of  1060. 42 
U.S.C  9602;  sections  311  and  SOl(a)  of  tlie 
Federal  Water  Pollution  Control  Act  33 
U.S.C  1321  and  1361. 

S  302.4   [Amended] 

4.  Table  302.4  of  S  302.4  is  amended  by 
revising  the  first  column  containing  the 
description  of  Hazardous  waste  stream 
F019. 


Table  302.4.— Ijst  of  Hazardous  Substances  and  Reportable  Quantities 

[see  footnotes  at  end  of  Table  302.4] 


Hazardous  substance 


CASRN 


Regulatory 
synonyms 


Statutory 


FinriRO 


RQ 


Code 


RCRA 
No. 


Category        PoundsOtg) 


FOIS 

Wastewater  treatment  sludges  from  the  chemical 
conversion  coating  of  aluminum  except  from  zirco- 
nium pftosptfating  in  aiumir«um  can  washing  wtien 
such  phosphating  is  an  exclusive  conversion  coat- 
ing process. 


[FR  Doc.  89-18256  Filed  6-3-89: 8:45  am] 
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Part  VII 


Department  of  the 
Interior 


Fish  and  Wildlife  Service 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife  and 
Plants;  Emergency  Determination  of 
Endangered  Status  for  the  IMoJave 
Population  of  the  Desert  Tortoise; 
Emergency  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

FW)  end  WMUfe  Seivlce 

MCFRPart17 

MN101S-ABM 

snomtfjuiwo  eno  TiirNiefMa  wmiim 
1  Plentsi  Emef^oency  Delenninetion 
I  Statue  for  ttiellcjew 
I  of  ttw  Deeert  Tortolee 


of  EndenQefed  I 


r.  Fish  and  Wildlife  Service. 
Interior. 
action:  Emergency  rule. 


r.  The  U.S.  Fish  and  WUdlife 
Service  (Service)  exercises  its 
emergency  authority  to  determine  the 
Mojave  population  of  the  desert  tortoise 
[Gopherut  asauizii)  to  be  an 
endangered  spedes  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act).  An  emergency  situation, 
in  the  form  of  a  recently  documented 
outbreak  of  a  virulent  desert  tortoise 
upper  respiratory  disease  syndrome 
(RespiratOTy  Disease  Syndrome),  has 
been  identified  and  has  caused 
significant  declines  to  certain  tortoise 
subpopulations  and  threatens  to  become 
pandemic  in  subpopulations  already 
stressed  as  a  result  of  habitat 
degradati(Hi,  predation,  and  other 
factors.  Because  of  the  need  to  make 
Federal  funding,  protection,  and  other 
measures  immediately  available  to 
combat  the  Respiratory  Disease 
Syndrome,  the  Service  finds  that  good 
cause  exists  to  make  this  emergency 
rule  effective  upon  publication.  The 
emergency  rule  will  implement  Federal 
protection  for  240  days. 

The  status  of  the  Beaver  Dam  Slope 
desert  tortoises,  which  were  listed  as 
threatened  with  critical  habitat  in  1980. 
will  not  diange.  The  Service  does  not 
expect  additional  benefits  would  accrue 
to  this  subpopulation  by  changing  its 
listing  to  endangered  at  this  time.  A 
propoiMd  rule  to  list  the  Mojave 
population  of  the  desert  tortoise  will  be 
published  shortly  to  provide  for  public 
comment,  and  hearings  (if  requested). 
The  Service  will  accept  comments  on 
the  status  of  the  species  at  any  time. 
■men VI  DATVe:  This  emergency  rule  is 
effective  on  August  4, 1989  and  expires 
on  April  2, 1990. 

jmowimi.  The  complete  file  for  this 
rule  is  available  for  inspection  during 
normal  business  hours  at  the  U.S.  Fish 
and  Wildlife  Service.  Regional  Office. 
Division  of  Endangered  Spedes  and 
Habitat  Conservation,  1002  ME  Holladay 
Street,  Portland.  Oregon  97232-4181. 

TON  niRTHn  MPONMATION  CONTACTt 

Mr.  Robert  P.  Smith— Assistant  Regional 


Director  for  Fish  and  Wildlife 

Enhancement,  at  the  above  address 

(telephone  (503)  231-4131  or  FTS  429- 

6131). 

•UMilIMCNTAIIV  mroilMATION: 

Background  |    . 

The  desert  tortoise  is  one  of  three 
spedes  in  the  genus  Gopherus  found  in 
the  United  States.  Tha  Berlandier's 
tortoise  [G.  berlandieri]  is  found  in 
northeastern  Mexico  and  southern 
Texas.  The  gopher  tortoise  [G. 
polyphemua)  is  foimd  in  the  hot,  humid 
portions  of  southeastern  United  States. 
C.  agassizii  is  relatively  large,  with 
adults  measuring  up  to  15  inches  in  shell 
length  and  inhabits  the  Mojave. 
Colorado,  and  Sonorap  deserts  in  the 
southwestern  United  States  and 
adjacent  Mexico. 

Recent  studies  based  on  shell  shape 
and  variations  in  genetic  composition 
indicate  that  the  spedes  has  two 
distinct  populations,  one  of  which  is 
divided  into  two  subpopulations  (Spang 
et  al.  1988).  A  summary  of  this 
information  is  as  follows: 

The  two  populations  are  the  Mojave 
and  the  Sonoran.  These  are  separated  in 
the  U.S.  and  Mexico  by  the  Colorado 
River,  with  the  fonnef  populations  being 
found  to  the  west  and  north  of  the  river 
and  the  latter  being  found  to  the  east 
and  south.  The  Mojave  population  is 
further  divided  into  two  subpopulations. 

The  western  Mojave  subpopulation 
indudes  parts  of  the  west  Mojave.  east 
Mojave.  and  Colorado  Deserts  in 
California  and  extreme  southern 
Nevada.  Tortoises  occur  in  creosote 
bush,  alkali  sink,  and  tree  yucca 
habitats  in  valleys,  oa  alluvial  fans,  and 
in  low  rolling  hiUs  at  elevations 
generally  ranging  from  2,000  to  4,000  feet 
above  sea  level.  Study  plot  data  from 
eight  sites  indicate  that  populations 
have  dedined  at  rates  of  10  percent  or 
more  per  year  for  the  last  six  to  eight 
years.  Vandalism,  collections,  raven 
predation.  and  disease  are  a  few  of  the 
many  causes  for  popelation  dedines. 
Habitat  is  deteriorating  and  being  4oBt 
from  urban,  energy,  and  mineral 
development,  vehicle-oriented 
recreation,  grazing,  and  other  uses. 

The  eastern  Mojave  subpopulation 
indudes  tortoises  in  eastern  California, 
southern  Nevada,  and  the  Beaver  Dam 
Slope  and  the  Viigin  River  Basin  of 
southwestern  Utah  and  extreme 
northwestern  Arizona  (north  of  the 
Grand  Canyon).  For  the  purposes  of  this 
rule,  the  status  of  Beaver  Dam  slope 
tortoises  will  remain  unchanged.  Eastern 
Mojave  tortoises  occur  in  creosote  bush- 
burro  bush  or  creosote  bush-tree  yucca 
vegetation  types.  Downward  trends  in 
this  subpopulation  and  its  habitat  an 


believed  to  be  a  result  of  urban 
development  long-term  U^wtock 
grazing,  mining,  large-scale  water 
development,  off-road  vehicle  use, 
collecting,  and  many  other  human* 
related  uses. 

The  Sonoran  population  is  found  in 
Arizona,  south  and  east  of  the  Colorado 
River,  and  in  Mexico.  Tortoises  in  this 
area  are  found  on  steep,  focky  slopes  of 
mountain  ranges,  primarily  in  Arizona 
upland  vegetation  dominated  by  palo 
verde  and  saguaro  cactus.  The 
distribution  of  the  present  population 
and  habitat  is  disjunct.  Some  habitat 
has  been  lost  to  expansion  of  urban 
areas.  Grazing,  mining,  and  fire  have 
adversely  affected  some  areas  of 
tortoise  habitat. 

The  Beaver  Dam  Slope  population  of 
desert  tortoises  in  Utah  was  listed  as 
threatened  witii  critical  habitat  on 
August  20, 1980  (45  FR  55654).  The 
Service  received  a  petition  on 
September  14, 1984,  bom  the 
Environmental  Defense  Fund,  Natural 
Resources  Defense  Council,  and 
Defenders  of  Wildlife  to  list  the  desert 
tortoise  in  Arizona,  California,  and 
Nevada  as  endangered  under  tiie 
Endangered  Species  Act.  The  Service 
determined  in  September  1985  that  the 
proposed  listing  of  the  tortoise  within 
the  three  petitioned  States  was 
warranted  but  precluded  by  other  listing 
actions  of  higher  priority  imder  authority 
of  section  4(b)(3)(iii)  of  the  Act.  Annual 
findings  of  warranted  but  precluded 
have  been  made  in  each  subsequent 
year  since  1985  under  authority  of 
section  4(b)(3)(C)  of  the  Act. 

For  the  purpose  of  this  rule,  the 
Mojave  population  of  the  desert  tortoise 
indudes  all  desert  tortoises  north  and 
west  of  the  Colorado  River,  including 
desert  tortoises  in  the  Colorado  and 
Mojave  Deserts  of  California,  southern 
Nevada,  southwestern  Utah,  and 
northwestern  Arizona,  other  than  the 
Beaver  Dam  Slope  population  of  desert 
tortoises,  which  is  already  Usted  as  a 
threatened  spedes  under  the  Act. 

Data  collected  on  the  Mojave 
population  in  recent  months  indicate 
tiiat  many  local  tortoise  populations 
throughout  the  range  of  tie  species  have 
declined  precipitously.  Hie  rapid  spread 
of  Respiratory  Disease  Sjyndrome,  rarely 
seen  before  in  wild  tortoises,  has  been 
identified  as  a  significant  contributing 
factor  in  the  current  high  level  of 
tortoise  losses. 

On  May  31, 1989,  the  same  three 
environmental  organizations  that 
petitioned  the  Service  in  1984  petitioned 
the  Service  to  Ust  the  desert  tortoise  as 
an  endangered  spedra  throughout  its 
United  States  range  under  the  expedited 
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emergency  provisions  of  the  Act.  This 
petition  was  received  on  June  2, 1989.  In 
response  to  this  petition,  the  Service 
conducted  an  extensive  review  of 
existing  information  on  the  Respiratory 
Disease  Syndrome,  other  reported 
diseases  in  Arizona,  and  tortoise  status. 
As  a  result  of  this  and  other  information, 
the  Service  determines  the  Mojave 
population  of  the  desert  tortoise  to  be  an 
endangered  species.  The  Service  will 
not  take  emergency  action  to  redassify 
the  Beaver  Dam  Slope  population  in 
Utah  to  endangered  because  it  is 
already  protected  by  the  Act  Hie 
Service  does  not  concur  with  the 
requested  action  under  the  petition  to 
emergency  list  the  Sonoran  population 
of  desert  tortoises.  The  rationale  leading 
to  this  decision  is  as  follows: 

1.  Historically,  desert  tortoises  in  the 
Sonoran  population  occur  in  numerous 
small  groups,  more  or  less  patchy  or 
disjunct  inhabiting  steep-sided  canyons. 

2.  The  very  patchiness  ef  the 
distribution  in  the  Sonoran  population 
leads  the  Service  to  believe  that  the 
Respiratory  Disease  Syndrome  affecting 
other  subpopulations  will  not  likely 
reach  the  epidemic  proportions  that  it 
has  in  locations  like  the  Desert  Tortoise 
Natural  Area  in  California.  Although  a 
few  instances  of  a  respiratory  disease 
have  been  documented  in  tiie  Sonoran 
popidation  and  are  of  concern  to  the 
Service,  it  appears  that  respiratory 
disease  is:  (a)  Usually  present  in  tortoise 
populations  to  varying  degrees,  (b)  has 
not  shown  any  evidence  of  becoming 
pandemic,  (c)  has  not  been  shown  to  be 
Respiratory  Disease  Syndrome,  and  (d) 
is  currenUy  being  addressed  by  the 
Service  and  the  Arizona  Game  and  Fish 
Department  who  will  continue  to  gadier 
and  evaluate  data.  A  report  on  the 
results  of  these  studies  will  be  available 
after  two  field  seasons. 

Summary  of  Fadors  Affecting  the 
Spedes 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Mojave  population  of  the  desert 
tortoise  should  be  classified  as 
endangered.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the  five 
factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Mojave  population  of  desert  tortoise 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

As  indicated  above,  habitat  is 
deteriorating  and  has  been  lost  due  to 
an  accelerating  rate  of  urban,  energy, 


and  mineral  development  military 
activities,  vehide-oriented  recreational 
activities,  grazing,  and  land  exchanges. 

Changes  in  perennial  vegetation, 
essentially  the  reduction  in  cover  of 
small  and  large  shrubs  and  perennial 
grasses,  are  believed  to  be  the  result  of 
cattie  and  sheep  grazing  pressures. 
These  changes  have  created  openings 
and  barren  areas  in  desert  landscape 
and  have  deteriorated  the  quality  of 
habitat  for  the  tortoise.  Losses  of  plant 
cover  may  contribute  to  the  excessive 
raven  predation  on  small  tortoises  being 
recorded.  Changes  in  annual  vegetation 
have  also  affected  food  supplies  for 
tortoises.  Weedy  plant  spedes  that  have 
been  introduced  for  gra^ng  can 
germinate,  flower,  and  fruit  before  the 
native  plants.  Native  plant  spedes  are 
essential  to  meet  the  nutritional  needs  of 
the  tortoise  and  are  their  favored  forage. 
The  exotic  weedy  spedes  are 
outcompeting  many  native  plant  spedes 
(Berry  1988).  Additional  potential 
adverse  impacts  to  the  tortoise  from 
cattie  and  sheep  grazing  indude: 
damage  to  shrubs  used  for  tortoise 
shelter,  crushing  of  burrows  and  nests, 
and  trampling  of  young  tortoises.  Cattie 
grazing  has  contributed  to  declines  in 
many  tortoise  populations.  The  degree 
and  nature  of  impacts  from  cattie 
grazing  is  dependent  upon  habitat 
grazing  history,  seasons  of  use,  stocking 
rates,  and  density  of  the  tortoise 
population  (Sievers  et  aL  1988). 

The  following  discussions  are 
summarized  bom  Alden  Sievers  and  the 
California  Desert  Tortoise  Woricgroup's 
1988  Recommendations  for  Management 
of  the  Desert  Tortoise  in  the  California 
Desert  submitted  to  the  Bureau  of  Land 
Management  (BLM).  Riverside. 
California,  and  to  the  California 
Department  of  Fish  and  Came,  Long 
Beach.  CaUfomia  (Sievers  et  al.  1988): 

Vehide  &«e-play  in  tortoise  habitat 
results  in  cumulative  adverse  impact  to 
tortoise  habitat  Impacts  vary  from 
minor  habitat  alteration  and  vehide 
route  proliferation  to  total  denudation  of 
extensive  areas  created  by  intensive 
vehicle  play,  parking,  and  camping. 
Concentrated  vehicle  play  areas  may 
eliminate  all  but  the  most  hardy  shrubs. 
Other  impacts  indude  soil  compaction 
and  erosion.  Tortoises  suffer  from  loss 
of  forage,  loss  of  vegetative  cover,  and 
loss  of  burrow  sites  and  then  become 
subject  to  increased  mortality  from 
crushing,  collection,  and  vandalism. 

Competitive  off-highway  vehide 
racing  events  adversely  impad  tortoise 
habitat  They  usually  involve  several 
hundred  race  participants  and 
thousands  of  spectators.  The  camping 
and  race  start  and  finish  areas  receive 
intensive  vehicle  use  and  become 


devoid  of  vegetation.  Tortoises  are 
eliminated  from  these  areas  entirety  due 
to  the  loss  of  food,  cover,  and  tnirrow 
sites.  Affected  areas  become  enlarged 
with  continued  use. 

Vehicle  route  proliferation  has 
occurred  in  many  areas  and  can  result 
in  a  significant  cumulative  loss  of 
habitat  Human  access  increases  the 
incidence  of  to.ioise  mortality  from 
collection,  gunshot  and  crushing  by 
vehides.  Soil  compaction  results  in  loss 
of  vegetation  and  increases  in  erosion. 

Large  surface  distiubances  (e.g.. 
power  plants,  mjning,  agricultural 
developments,  military  activities,  and 
urbanization)  cause  longterm. 
permanent  loss  of  habitat  Both  large 
and  small  developmental  activities  often 
induce  further  surface  disturbing 
activities  with  resulting  habitat  loss  and 
tortoise  population  reduction.  Increased 
human  activity  results  in  increased 
vehide  kills,  vandalism,  and  collecting 
of  tortoises. 

Land  exchanges  may  result  in  habitat 
loss  and  increased  fragmentation  of 
populations.  Even  where  tortoise  habitat 
is  exchanged  by  the  Bureau  of  Land 
Management  for  other  tortoise  habitat 
there  is  an  increased  likelihood  of 
development  resulting  in  loss  of  habitat 
on  the  new  private  holdings. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific  or  Educational 
Purposes 

Desert  tortoises  have  long  been  a 
popular  pet  in  the  Southwest  It  is  not 
currentiy  known  to  what  extent 
collecting  has  impeded  wild 
populations.  It  is  estimated  that  100,000 
desert  tortoises  exist  in  captivity.  Many 
tortoises  held  in  captivity,  however,  are 
known  to  exhibit  signs  of  contagious 
Respiratory  Disease  Syndrome.  The 
release  of  diseased  captive  tortoises  is 
considered  by  the  BLM  to  be  die  source 
of  introduction  of  the  currentiy 
identified  Respiratory  Disease 
Syndrome  found  in  wild  populations. 
Tlie  release  of  captive  tortoises  to  the 
wild  population  following  listing  as 
Endangered  could  be  considered  to 
constitute  harm  to  the  wild  population. 

C.  Disease  of  Predation 

Predation  of  young  tortoises  by  ravens 
is  a  growing  threat  to  the  spedes. 
Common  raven  popidations  in  the 
southwestern  deserts  have  increased 
significantiy  since  the  early  I940's, 
presumably  in  response  to  expanding 
human  use  of  the  desert.  Sewage  ponds, 
landfills,  power  lines,  roads,  and  other 
uses  have  Increased  available  foraging, 
roosting,  and  nesting  opportunities  for 
ravens.  In  recent  years,  raven  predation 
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on  Juveuila  desert  toitcrises  1ms 
IncroBsed  to  a  point  where  lecniitmeBt 
of  youqg  tortoises  iato  the  adult 
popilatkw  has  been  stgiificantly 
redaced  or  eliminated  aa  certain 
localities.  Ravens  are  highly  adaptable 
as  to  their  fswting  patterns,  and 
concentrate  on  ea^y  available  seatonal 
food  souroes  such  as  Juvenile  tortoises, 
including  live,  healthy  animals.  In  the 
Desert  Tortoise  Nstural  Area,  a 
protected  area  of  21.320  acres  in  the 
western  Mojsve  Desert,  even  though 
tortoise  aggs  are  still  being  laid  and 
hatched,  as  shown  by  the  presence  of 
very  small  tortoises,  raven  predation 
appears  to  have  prevented  the 
recruitment  of  the  young  into  the  adult 
population  (ELM  1989). 

Tlie  ELM'S  1969  Environmental 
Assessment  (BLM 1989)  for  die  Selected 
Control  of  the  Common  Raven  to 
Reduce  Desert  Tortoise  Predation  in  the 
Mojave  Desert,  California,  further 
■unmarizes  the  annual  trend  (percent 
annual  change)  and  the  change  (percent) 
of  I  a  Ten  mnnbers  in  the  last  20  years  for 
the  for9wiBg  deseits. 

bi  ine  MujBve  Desert,  raven 
populations  have  Increased  15-foId 
between  1988  and  1988,  at  a  rate  of 
nearly  IS  Deroent  per  year. 

A  new  tiireat  to  oertain  desert  tortoise 
populations  has  reoentiy  been  identified. 
A  fatal  dbease.  currently  referred  to  as 
Desert  Tortoise  Reqiiratory  Disease 
Syndrome,  is  spreading  and  appears  to 
target  the  mature,  reproductively  active 
segment  of  the  popelation. 

The  disease  has  been  known  far  smne 
time  in  captive  tortirises  throughout  the 
world  (Shipes  at  aL  1980),  altboogh  ^ 
exact  cause,  or  etiokigioal  agent,  has  not 
been  deariy  identified.  The  itisease  is 
prafaably  tiie  reedt  of  multiple  fsdors 
working  in  conceit  It  is  known  that  the 
disease  may  be  rsacBly  transmitted  from 
an  iaf  edad  taloiae  to  a  noa4n£ected 
tortoise  (Rossfcopf  1988).  A  virus 
(herpes-like)  has  been  observed  by 
electron  micmaoopic  studies  in  other 
species  of  tvties  widi  tespiratoiy  tract 
infections  Oaoobson  et  aL  1988).  A 
paramyjGovinB  is  also  considered  as  a 
primary  padngen  capable  of  initiatfaig 
the  djassse  flacobson,  personal 
communication,  in  Rosskopf  1968). 
Infected  animals  may  not  necessarily 
exhibit  obvioas  signs  of  the  disease. 

Once  the  disease  is  initiated,  bacteria 
may  invade  and  became  the  primary 
patholQ^Gal  agent  PastureUa 
testudinatat  was  raoently  iaolated  from 
a  series  of  sick  tortoises  collected  far 
disease  study  from  the  Desert  Tortoise 
Natural  Area  in  Califacnia.  ^lecies  of 
PastuieUa  Ranteria  are  oominonly 
associated  with  disease  syndromes 
initiated  or  enhanced  by  otiier 


predispoaing  factors,  induding  poor 
nutrition,  stress,  and  immune  system 
coaqnomise. 

The  disease  appears  to  be  spreed  via 
contact  between  infected  and  noo- 
infected  ammals  (Roaskopf  1988).  Adult 
male  tortoises  may  contact  msny 
females  in  a  single  bswiriing  season  and, 
thus,  the  ooourrenoe  of  the  disease  in  the 
adult  breeding  population  would 
reinforce  the  ooDduaion  that  direct  nose 
contact  during  couitWnp  activities  could 
spread  the  pathogoi  to  susceptible 
tortoises.  Onoe  the  disease  is 
contracted,  there  appears  to  be  little 
chance  of  full  recovery  and  the  affected 
indivkhial  eventually  becomes 
debilitated  and  dies.  Even  individuals 
given  extennve  treatment  in  captivity 
usually  suocomb  to  the  disease 
eventimlly.  Fmlhenucre.  if  an 
inidividnal  appears  to  overcome  die 
disease,  relapse  may  occur  under  stress 
conditions  (Rasskapf  1988). 

Although  die  transmittance  of  an 
infections  agent  from  one  tortoise  to 
another  occurs  by  contact,  tlie  actual 
inf  ecticm  of  the  newly  inoculated 
individual  may  be  associated  with  other 
factors  thst  increase  its  susceptibility. 
Some  of  the  original  hifonnation 
published  about  tliis  disease  suggested  a 
nutritional  and/or  stsess-related  cause 
with  a  secondary  bacterial  infection  (rf 
debilitated  animals  (Fowler  1977).  The 
combination  of  an  infectious  agent  along 
with  lowered  resistance  is  typical  of 
these  types  of  disease  syndromes  in 
many  odier  animals. 

Bawd  on  current  knowledge  of  die 
incidence,  auxbidity.  md  tiie  mortality 
rates,  the  disease  sppears  to  be 
escalating  in  sunreynd  populstions  in 
the  western  KAo}sve  Desert  The  disease 
was  first  reco^idzed  as  a  major  im>blem 
in  wild  populations  in  the  spring  of  1988 
(Fauna  West  Wikllife  Consultants  1989). 
Signs  of  the  disease  were  observed  in  up 
to  46  percent  at  adult  tortoises  examined 
during  surveys  of  tha  Deaert  Tortoise 
Natural  Area  in  the  western  Mojave 
Desert  in  sootiiem  Califamia  in  the 
spring  of  1988.  In  one  portion  of  this 
range,  the  infection  rate  went  from  9 
percent  in  a  1988  survey  to  52  percent  of 
all  tortoises  in  a  1989  survey.  A  loss  of 
aboot  20  percent  of  the  maiked  tortoise 
population  with  disease  signs  occurred 
in  one  year  in  this  plot 

While  not  all  populations  surveyed 
have  such  hig^  mortality  rates,  these 
figures  dnnonstrate  the  potential  nnpact 
the  disease  can  have  on  any  given  area. 
Infection  rates  in  multiple  grid  areas  in 
the  southern  California  study  area  range 
from  7  to  50  percent  The  disease 
symptoms  have  also  been  observed  in 
individual  tortoises  from  a  variety  of 
populations  (Betry  1980)  including  die 


Fremont  Valley  (50  percent  mfectioa 
rate),  Saguaro  National  Monument  in 
Arizona  (2  of  12  radio  tagged  infected, 
and  died),  and  Beaver  Dam  Slope,  Utah- 
Arizona  (10  to  20  percent  infection  rate 
with  high  mortality  in  radio  tagged 
animals).  Interviews  of  personnel  at 
veterinary  hospitals  in  tike  Las  Vegas, 
Nevada  area  by  Service  personnel  have 
reveeded  that  most  cases  of  Respiratory 
Disease  Syndrome  are  found  in  captive 
tortoises,  but  that  wild  tortoises  have 
been  brought  in  vrith  symptoms  of 
respiratory  disease.  1^  potential  exists 
for  the  Respiratory  Disease  Syndrome  to 
reach  epidemic  proportions  thron^out 
the  Mojave  papulation.  There  appear  to 
be  no  natural  barriers  that  would 
prevent  transfer  of  infectious  agents 
from  California  subpopulations  to 
Nevada,  Utah,  and  Arizona 
subpopulations  in  the  Mojave  desert.  In 
addition  to  the  identified  respiratory 
disease  in  the  Beaver  Dam  Slope 
population,  an  apparent  nutritional 
disease  causing  osteoporosis  of  the 
bones  has  been  identified  Qarchow 
1988). 

D.  The  InadequQcy  of  Existing 
Regulatory  Mechanisms 

All  four  involved  States  have  laws 
that  provide  varying  levels  of  protection 
for  the  desert  tortoise. 

State  of  Nevada  laws  concerning  fish, 
game,  and  watercraft  as  amended  in 
1987.  afford  limited  protection  in  the 
desert  tortoise.  Nevada  Revised  Statutes 
(NRS).  Section  S01.1iai(d)  sets  forth 
that  reptiles  must  be  classified  as  either 
protected  or  unprotected.  NRS  Section 
501.110.2  states  tiiat  protected  wildlife 
may  be  further  classified  as  either 
sensitive,  threatened,  or  endangered. 
The  Nevada  Administrative  Code 
(NAC),  Section  503.08ai(a)  classifies  Uie 
desert  tortoise  as  protected  and  rare 
outside  the  urban  areas  of  Clark  County 
(Las  Vegas).  NRS  Section  503.597.  states 
that  it  is  unlawful  unless  with  written 
consent  of  the  Nevada  Department  of 
Wildlife,  to  transport  a  desert  tortoise 
from  one  portion  to  another  portion  of 
the  State  or  across  State  lines. 

The  Califamia  Fish  and  Came 
Commission  adopted  a  regulation 
change  on  |une  £2, 1989,  to  amend  the 
California  Code  of  Regnlations,  Section 
670.5(b)(4)  of  Tide  14,  to  add  die  desert 
tortoise  as  a  State  threatened  spedes. 
Under  the  Fish  and  Game  Code,  Artide 
3,  Section  2080  prohibits  the  import  or 
export  of  endangered  or  threatened 
species.  This  section  also  indicates  that 
no  person  shall  take,  possess,  purchase, 
or  sell  within  the  State,  any  listed 
species,  or  any  part  or  product  thereof, 
except  as  otherwise  provided  in  State 
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law  or  regulation.  Violations  of  these 
provisions  relating  to  endangered 
species  may  result  in  both  fines  (up  to 
$5,000.)  and/or  imprisonment  (up  to  one 
year). 

The  CaUfomia  Fish  and  Game  Code, 
Article  4,  Section  2090  requires  that  each 
State  agency  shall  consult  with  the 
California  Department  of  Fish  and  Game 
to  ensure  that  any  action  authorized, 
funded,  or  carried  out  by  that  State  lead 
agency  is  not  likely  to  jeopardize  the 
continued  existence  of  any  State  listed 
species. 

In  Arizona,  the  collecting  season  has 
been  closed  on  the  desert  tortoise  since 
January  1, 1988,  under  Arizona  Game 
and  Fish  Commission  Order  43:  Reptiles. 
Under  Arizona  Administrative  Code, 
Titie  12,  Chapter  4,  Article  319.3,  die 
desert  tortoise  is  considered  "prohibited 
wildlife"  and  may  not  be  imported, 
exported,  possessed,  transported, 
propagated,  purchased,  bartered,  sold, 
leased,  or  offered  for  sale  except  as 
expressly  authorized  by  State  law. 

In  Utah,  the  status  of  the  desert 
tortoise  is  considered  by  the  State  to  be 
endangered  (Utah  Division  of  Wildlife 
Resources  1987).  The  desert  tortoise  is 
also  considered  a  "prohibited  reptile" 
under  Utah  Rule,  Collection, 
Importation,  Transportation  and 
Subsequent  Possession  of  Zoological 
Animals  (R608-3).  In  Utah,  the  desert 
tortoise  is  prohibited  from  collection, 
importation,  transportation,  possession, 
sale,  transfer,  or  release. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Vandalism,  including  shooting  and 
crushing  of  tortoises  under  vehicles,  has  ■ 
been  documented  by  the  Bureau  of  Land 
Management  (Bureau)  and  is  considered 
a  factor  in  reducing  the  number  of 
tortoises  in  their  natural  habitat  Biu^au 
studies  on  11  permanent  study  plots 
showed  14.3  percent  of  the  carcasses 
with  evidence  of  gunshot.  The  highest 
incidence  of  giuishot  is  found  in  the 
western  Mojave  Desert.  At  one  plot  the 
highest  frequency  of  carcasses  with 
evidence  of  gunshot  was  28.9  percent 
(Sievers  et  al.  1988). 

Status  of  Feral  Tortoises  and  Tortoises 
Currendy  Held  in  Captivity 

Feral  desert  tortoises,  which  have 
been  released  inside  the  native  habitat 
of  the  desert  tortoise,  are  classified 
endangered  species  in  the  area  north 
and  west  of  the  Colorado  River  and  are 
protected  under  the  Act.  Tortoises  found 
released  outside  of  the  known  Mojave 
population  range  will  be  considered  as 
captive  animals. 

Under  section  9(b)(1)  of  the  Act, 
prohibitions  applicable  to  the  Mojave 


population  will  not  apply  to  tortoises 
that  were  held  in  captivity  or  in  a 
controlled  environment  on  the  date  of 
the  publication  of  this  notice,  provided, 
that  such  holding  and  any  subsequent 
holding  or  use  of  the  tortoise  was  not  in 
the  course  of  a  commerdal  activity. 

Critical  Habitet 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  critical  habitat  at  die  time  a 
species  is  determined  to  be  endangered 
or  threatened.  The  Service  finds  that 
critical  habitat  for  this  population  is  not 
determinable. 

Available  Coiiservatk»  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results  in 
conservation  actions  by  Federal  State, 
and  private  agencies,  groups,  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  States, 
and  requires  that  recovery  actions  be 
carried  out  for  all  hsted  species.  Such 
actions  are  initiated  by  the  Service 
following  listing. 

Such  increased  recognition  and  an 
active  recovery  program  would  provide 
a  means  to  ensure  survival  for  the  desert 
tortoise.  Available  funding  wo'dd  be 
used  on  research  to  determine  the 
causes  of  and  possible  treatments  for 
the  disease  currendy  infecting  tortoise 
populations  and  to  determine  whether 
the  disease  can  be  passed  on  to 
hatchlings  by  infected  females. 
Available  funding  would  also  be  used 
for,  but  would  not  necessarily  be  limited 
to,  the  identification  of  and  isolation  of 
healthy  populations,  carrying  out  raven 
control  to  reduce  loss  of  immature 
tortoises,  and  public  education  to 
discourage  further  releases  of  diseased 
captive  tortoises. 

The  protection  required  of  Federal 
agencies  and  the  applicable  prohibitions 
are  discussed,  in  part,  below: 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 


destroy  or  adversely  modify  its  criticd 
habitet  If  a  Federal  action  may  affect  a 
listed  spedes  or  its  critical  habitet  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Over  63  percent  of  occupied  desert 
tortoise  habitat  is  managed  by  the  BLM. 
Other  Federal  Managers  of  tortoise 
habitet  indude  the  Department  of 
Defense,  National  Parte  Service,  Fish  and 
Wildlife  Service,  and  lands  managed  by 
Indian  tribes.  All  current  and  proposed 
actions  and  plans  for  management  of  the 
habitet  will  require  consideratioiu  for 
the  protection  of  the  tortoise,  as  required 
by  the  Act  Such  activities  may  indude, 
but  may  not  be  limited  to,  grazing,  off- 
highway-vehide  use,  mining, 
construction  of  developmente  and 
rights-of-way,  and  activities  in  tortoise 
habitat  that  kill  tortoises  and  fragment 
their  habitat 

The  Act  and  ite  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subjed  to 
the  jurisdiction  of  the  United  Stetes  to 
take,  import  or  export  ship  in  interstete 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  any 
desert  tortoise  in  interstete  or  foreign 
commerce.  It  is  also  illegal  to  possess, 
sell,  deUver,  carry,  transport  or  ship  any 
such  wildlife  that  has  been  illegally 
takeiL  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agendes. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  under  certain 
circumstances.  Regulations  governing 
such  permits  are  codified  at  50  CFR 
17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
coimection  with  otherwise  lawful 
activities.  In  some  instances,  permiU 
may  be  issued  during  a  specified  period 
of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  available. 

All  Gopherus  tortoises,  including  the 
desert  tortoise,  were  listed  on  July  1, 
1975,  as  Appendix  11  species  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  only  exception 
within  the  genus  is  G.  flavomarginatus, 
which  was  listed  as  an  AppendUx  I 
species. 

Emergency  Determination 

Under  section  4(b)(7)  of  the  Act  and 
50  CFR  424.20.  the  Secretary  may 
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detenniae  a  species  to  be  endangered  or 
threateaed  by  an  emergency  rule  that 
shall  cease  240  days  following 
publication  in  the  Federal  Re^^.  The 
reasons  for  taking  this  action  with 
respect  to  the  desert  tortoise  are 
discussed  below.  If  at  any  time  after  this 
rule  has  been  issued,  the  Secretary 
determines  that  substantial  evidence 
does  not  exist  to  warrant  such  a  rule,  it 
shall  be  withdrawn. 

As  noted  above,  an  emergency  posing 
a  significant  risk  to  the  well-being  of  the 
desert  tortoise  exists  as  a  result  of  the     / 
outbreak  and  rampant  spread  of  a 
contagious  disease  that  is  often,  and 
may  always  be,  fatal  and  for  which  no 
known  cure  currently  exists.  Even 
before  the  recent  ou^reak  of  a  virulent 
respiratory  disease,  the  desert  tortoise 
was  in  serious  peril  for  the  many 
reasons  already  noted. 

In  1985,  when  the  Service  found  that 
the  listing  of  the  remaining  populations 
of  the  desert  tortoise  as  endangered  was 
wturanted,  disease  was  not  known  to  be 
a  major  factor  affecting  the  species' 
survi^.  Today,  however,  a  highly 
conta^oTM  and  often  fatal  Respiratory 
Disease  Syndrome  is  known  to  exist  in 
tortoise  populations  in  California,  Utah, 
Arizona,  and  Nevada.  Tortoises  in  some 
of  these  areas  have  experienced 
extraoidinary  population  collapses 
within  tfie  very  recent  past  and  infection 
rates  of  surviving  animals  often  exceed 
50  percent  The  outbreak  of  this  disease 
syndrome,  particalarly  when  viewed 
against  the  background  of  the  many 
other  serious  factors  detrimentally 
affecting  wild  tortoise  populations, 
poses  a  significant  risk  to  the  immediate 
well^ing  and  survival  of  the  species. 

Natimal  Enviroomental  Policy  Act 

The  F1^  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 


listing  species  under  the  Endangered 
Species  Act  of  1973.  as  amended. 
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'  of  mis 


The  primary  author  ol  this  emergency 
rule  is  Miss  Jackie  Campbell,  Division  of 
Endangered  Species  and  Habitat 
Conservation,  Regional  OfHce,  U.S.  Fish 
and  Wildlife  Service,  1002  NE  HoUaday 
Street  Portland,  Oregon  97232-4181, 
(503)  231-8131  or  FTS  429-6131. 

List  of  Subjects  in  SO  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture).  i 
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PART  17— [AMENDED] 


1 


Accordingly,  until  Aprfl  2, 1990,  Part 
17,  Stdichapter  B  of  Chapter  L  Title  50  of 
the  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authodty:  Pub.  L  93-205, 87  SUt  884;  Pub. 
L  94-359, 90  SUt  911;  Pub.  L  95-632. 92  Stat 
3751;  Pub.  L  86-159. 93  SUt  1225;  Pub.  L  97- 
304.  96  Stat  1411;  Pub.  L  109-478, 102  SUt 
2306;  Pub.  L  100-653, 102  SUt.  3835  (16  U.S.C. 
1531  et  seq.).  Pub.  L.  99-625, 100  Stat.  350a 
unless  otherwise  noted. 

2.  Amend  9  17.11(h)  by  revising  the 

entry  of  the 'Tortoise,  desert 

under  REPTILES  to  read  as  follows: 

{17.11    €fidanjered  and  Ttiwateaed 
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threatened 

Special 
rules 

Reptiles 
Tortoise,  desert  .._... 


Gopherus       (=XemlitUea.    U.SX  (AZ.  CA.  NV,  UT),    Entire,  except      E 
=Scaf>tochelyi)  agaaaUI.        Mexico.  AZ  south 

and  east  o( 
ColoradoR.. 
Mexico,  and 


3S7E 


MA 


NA 


Do.. 


..do.. 


..do.. 


Dam 

Slope.  UT. 


103.3S7E 


17.95(0 


NA 


Dated:  August  2, 1989. 
Susan  Recce  Lunaoo, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  e»-184S8  Filed  &-d-89: 9K)7  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[RelMS«No.SAB-83] 

Staff  Accounting  Bulletin  No.  83 

Date:  July  31. 1989. 

AQENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  staff  accounting 
bulletin. 

summary:  This  staff  accounting  bulletin 
revises  the  staff's  existing  guidance  set 
forth  in  Topic  4-D  regarding  the 
computation  of  earnings  per  share  and 
expresses  the  staffs  position  regarding 
the  responsibility  of  the  registrant  to 
determine  whether  compensation 
expense  must  be  recognized  when 
conmion  stock  or  other  dilutive 
securities  are  issued  during  the  period 
covered  by  income  statements  included 
in  a  registration  statement  or  in 
subsequent  periods  prior  to  the  filing  of 
the  registration  statement  for  an  initial 
public  offering.  This  bulletin  amends 
Topic  4-D  based  upon  the  experience  of 
the  staff  in  addressing  registrant  matters 
during  the  review  process. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Albert.  Office  of  the  Chief 
Accountant  (202-272-2130]  or  Robert  A. 
Bayless.  Division  of  Corporation 
Finance  (202-272-2553).  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  official 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 


the  disclosure  requirements  of  the 
Federal  securities  laws. 
Jonathan  G.  Katz. 

Secretary. 

PART211-[AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  Staff  Accounting  Bulletin  No.  83 
to  the  table  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  83 

The  staff  herein  amends  section  D  of 
Topic  4  of  the  Staff  Accounting  Bulletin 
series.  Topic  4-D  discusses  the  staff's 
position  regarding  the  computation  of 
earnings  per  share  and  the  responsibility 
of  the  registrant  to  determine  whether 
compensation  expense  must  be 
recognized  when  common  stock  or  other 
dilutive  securities  are  issued  during  the 
period  covered  by  income  statements 
included  in  a  registration  statement  or  in 
subsequent  periods  prior  to  the  filing  of 
the  registration  statement  for  an  initial 
public  offering. 

Topic  4:  Equity  Accounts 


D.  Earnings  per  Share  Computations  in 
an  Initial  Public  Offering 

Facts:  A  registration  statement  is  filed 
in  connection  with  an  initial  public 
offering  ("IPO")  of  common  stock. 
During  the  periods  covered  by  income 
statements  that  are  included  in  the 
registration  statement  or  in  subsequent 
periods  prior  to  the  filing  of  the 
registration  statement,  the  registrant 
issued  common  stock  for  consideration 
below  the  IPO  price  or  issued  common 
stock  warrants,  options,  or  other 
potentially  dilutive  instruments  with 
exercise  prices  below  the  IPO  price 
(referred  to  collectively  hereafter  as 
"stock  and  warrants"). 

Question  1:  In  computing  earnings  per 
share  (EPS)  for  the  periods  covered  by 
income  statements  included  in  the 
registration  statement  and  in  subsequent 
filings  with  the  SEC.  what  treatment  is 
appropriate  for  such  stock  and 
warrants? 

Interpretive  Response:  The  staff 
believes  that  stock  and  warrants  issued 
within  a  one  year  period  prior  to  the 
initial  filing  of  the  registration  statement 
relating  to  the  IPO  *  should  be  treated  as 


outstanding  for  all  reported  periods,  in 
the  same  manner  as  shares  issued  in  a 
stock  split  or  a  recapitalization  effected 
contemporaneously  with  an  IPO. 
However,  in  measuring  the  dilutive 
effect  of  such  issuances,  the  staff  will 
not  object  to  use  of  a  treasury  stock 
approach  in  determining  the  dilutive 
effect  of  the  issuances.  This  approach 
considers  the  actual  proceeds  (or  in  the 
case  of  warrants,  the  proceeds  that 
would  have  been  received)  and  the 
number  of  shares  that  could  have  been 
repurchased  using  the  estimated  IPO 
price  as  the  repurchase  price  for  all 
periods  presented.^  The  staff  believes 
that  this  method  should  be  applied  in 
the  computation  of  EPS  for  all  prior 
periods,  including  loss  years  where  the 
impact  of  the  incremental  shares  is  anti- 
dilutive. 

Question  2:  Does  reflecting  stock  and 
warrants  as  outstanding  for  all  historical 
periods  in  the  computation  of  earnings 
per  share  alter  the  registrant's 
responsibility  to  determine  whether 
compensation  expense  must  be 
recognized  on  issuances  of  the  stock  and 
warrants  to  employees? 

Interpretive  Response:  No.  Under 
generally  accepted  accounting 
principles,  registrants  must  recognize 
compensation  expense  for  any  issuances 
of  stock  and  warrants  to  employees  for 
less  than  fair  value."  Reflecting  stock 
and  warrants  as  outstanding  for  all 
historical  periods  in  the  computation  of 
earnings  per  share  does  not  alter  that 
existing  responsibility  under  GAAP. 
[FR  Doc.  89-18396  Filed  8-4-89;  8:45  am] 

MLUNQ  CODE  MIO-OI-M 


'  The  staff  will  not  ordinarily  raise  a  question 
about  issuances  of  stock  or  warrants  beyond  one 


year  prior  to  the  initial  Tiling  of  the  registration 
statement  relating  to  the  IPO  unless  it  appears  that 
such  issuances  were  issued  in  contemplation  of  the 
IPO. 

'  For  example,  if  the  estimated  IPO  price  was  $15 
and  300  shares  of  stock  were  sold  6  months  prior  at 
a  price  of  $10  per  share,  in  computing  EPS  for 
periods  prior  to  actual  issuance  of  the  shares, 
registrants  may  compute  the  incremental  number  of 
shares  as  follows:  Total  assumed 
proceeds=$10x300  shares=S3.000.  Shares 
assumed  to  be  repurchased =$3,000/515  per 
share =200  shares.  Incremental  shares =300  shares 
sold  less  200  shares  assumed  to  l>e  repurchased  for 
a  net  increase  of  100  shares  assumed  to  be 
outstanding  in  computing  EPS. 

*  As  prescribed  by  APB  Opinion  25,  Accounting 
for  Stock  Issued  to  Empkiyees,  and  related 
Interpretations. 


32334 


( 

Federal  Regigter  /  Vol.  54,  No.  150  /  Monday,  August  7,  1989  /  Rules  and  Regiilatrons 


17  CFR  Part  211 

[Rt(MMNo.SAB-84] 

Staff  Accounting  BuRettn  No.  84 

Date:  July  31, 1989. 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  Staff  Accounting 
Bulletin. 

summary:  Staff  Accounting  Bulletin  No. 
51,  released  March  29, 1983,  expresses 
the  staETs  views  regarding  accounting  in 
consoUdation  for  issuances  of  a 
subsidiary's  stock  that  cause  changes  in 
the  parent's  ownership  percentage  in  the 
subsidiary.  The  purpose  of  this  staff 
accounting  bulletin  is  to  address  a 
number  of  issues  that  have  arisen 
regarding  the  appUcation  of  that  SAB. 

ron  PURTHEN  INKNUNATION  CONTACT. 

John  M.  Riley,.  OfTice  of  the  Chief 
Accountant  (202-272-2130),  or  Robert  A 
Bayless,  Division  of  Corporation 
Finance  (202-272-2553),  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 

SUPM£MENTARY  INFORMATION:  The 

Statements  in  staff  accounting  bulletins 
are  not  rules  or  interpretations  of  the 
Commission  nor  are  they  published  as 
bearing  the  Commission's  oflicial 
approval.  They  represent  interpretations 
and  practices  followed  by  the  Division 
of  Corporation  Finance  and  the  Office  of 
the  Chief  Accountant  in  administering 
the  disclosure  requirements  of  the 
Federal  Securities  laws. 
Jonathan  G.  Katz, 
Secretary. 

PART  211— [AMENDED] 

Part  211  of  Title  17  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
by  adding  Staff  Accounting  Bulletin  No. 
84  to  the  table  found  in  Subpart  B. 

Staff  Accounting  Bulletin  No.  84 

The  staff  hereby  adds  questions  2 
through  B  to  section  H  of  Topic  5  of  the 
.Staff  Accounting  Bulletin  Series  and 
deletes  the  last  paragraph  of  the 
Interpretive  Response  to  existing 
Question  1,  the  substance  of  which  is 
now  included  in  Question  6.  Section  H 
.  discusses  accounting  for  sales  of  stock 
by  a  subsidiary.  The  Facts,  Question 
and  remaining  portion  of  the  Interpretive 
Response  presently  appearing  as  "Topic 
5-H  are  reprinted  herein  for  reference 
purposes. 


Topic  5:  Miscellaneous  Accounting 


H.  Accounting  for  Sales  of  Stock  by  a 
Subsidiary  j 

Facts:  The  registrant  owns  95%  of  its 
subsidiary's  stock.  The  subsidiary  sells 
its  unissued  shares  in  a  public  offering, 
which  decreases  the  registrant's 
ownership  of  the  subsidiary  from  95%  to 
90%.  The  offering  price  per  share 
exceeds  the  registrant's  carrying  amount 
per  share  of  subsidiary  stock. 

Question  1:  When  an  offering  takes 
the  form  of  a  subsidiary's  direct  sale  of 
its  unissued  shares,  will  the  staff  permit 
the  amount  in  excess  of  the  parent's 
carrying  value  to  be  reflected  as  a  gain 
in  the  consolidated  income  statement  of 
the  parent? 

Interpretive  Response:  Yes,  in  some 
circumstances.  Although  the  staff  has 
previously  insisted  that  such 
transactions  be  accounted  for  as  capital 
transactions  in  the  consolidated 
financial  statements,  it  has  recently 
reconsidered  its  views  on  this  matter 
with  respect  to  certain  of  these 
transactions  where  the  sale  of  such 
shares  by  a  subsidiary  is  not  a  part  of  a 
broader  corporate  reorganization 
contemplated  or  planned  by  the 
registrant  In  situations  where  no  other 
such  capital  transactions  are 
contemplated,  the  staff  has  determined 
that  it  will  accept  accounting  treatment 
for  such  transactions  that  is  in 
accordance  with  the  Advisory 
Conclusions  in  paragraph  30  of  the  June 
3, 1980  Issues  Paper,  "Accounting  in 
Consolidation  for  Issuances  of  a 
Subsidiary's  Stock,"  prepared  by  the 
Accounting  Standards  Executive 
Committee  of  the  AICPA.  The  staff 
believes  that  this  issues  paper  should 
provide  appropriate  interim  guidance  on 
this  matter  until  the  FASB  addresses 
this  issue  as  a  part  of  its  project  on 
Accounting  for  the  Reporting  Entity, 
including  Consolidations,  the  Equity 
Method,  and  Related  Matters. 

Question  2:  What  is  meant  by  the 
phrase  "broader  corporate 
reorganization  contemplated  or  planned 
by  the  registrant"  and  are  there  other 
situations  where  the  staff  has  objected 
to  gain  recognition? 

Interpretive  Response:  The  staff 
believes  that  gain  recognition  is  not 
appropriate  in  situations  where 
subsequent  capital  transactions  are 
contemplated  that  raise  concerns  about 
the  likelihood  of  the  registrant  realizing 
that  gain,  such  as  where  the  registrant 
intends  to  spin-off  its  subsidiary  to 
shareholders  or  where  reacquisition  of 
shares  is  contemplated  at  the  time  of 
issuance.  The  staff  will  presume  that 
repurchases  were  contemplated  at  the 
date  of  issuance  in  those  situations 
where  shares  are  repurchased  within 


one  year  of  issuance  or  where  a  specific 
plan  existed  to  repurchase  shares  at  the 
time  shares  were  issued.  In  addition,  the 
staff  believes  that  realization  is  not 
assured  where  the  subsidiary  is  a 
newly-formed,  non-operating  entity;  a 
research  and  development,  stari-up  or 
development  stage  company;  an  entity 
whose  ability  to  continue  in  existence  is 
in  question;  or  other  similar 
circumstances.  In  those  situations,  the 
staff  believes  that  the  change  in  the 
parent  company's  proportionate  share  of 
subsidiary  equity  residting  from  the 
additional  equity  raised  by  the 
subsidiary  should  be  aocounted  for  as 
an  equity  transaction  in  consolidation. 
Gain  deferral  is  not  appropriate. 

Question  3:  In  the  staffs  opinion,  may 
gain  be  recognized  for  issuances  of 
subsidiary  stock  in  situations  other  than 
sales  of  unissued  shares  in  a  public 
offering? 

Interpretive  Response:  Yes.  The  staff 
believes  that  gain  recognition  is 
acceptable  in  situations  other  than  sales 
of  unissued  shares  in  a  public  offering  as 
long  as  the  value  of  the  proceeds  can  be 
objectively  determined.  With  respect  to 
issuances  of  stock  options,  warrants, 
and  convertible  and  other  similar 
securities,  gain  should  not  be  recognized 
before  exercise  or  conversion  into 
common  stock,  and  then  only  provided 
that  realization  of  the  gain  is  reasonably 
assured  (see  Question  2  above)  at  the 
time  of  such  exercise  or  conversion. 

Question  4:  Will  repurchasing  shares 
of  a  subsidiary's  stock  affect  the 
potential  for  gain  recognition  by  the 
registrant  in  consolidation  for 
subsequent  issuances-of  that 
subsidiary's  stock? ' 

Interpretive  Response:  Yes.  Where 
previous  gains  have  been  recognized  in 
consolidation  on  issuances  of  a 
subsidiary's  stock  and  shares  of  the 
subsidiary  are  subsequently 
repurchased  by  the  subsidiary,  its 
parent  or  any  member  of  the 
consolidated  group,  gain  recognition 
should  not  occur  on  issuances 
subsequent  to  the  date  of  a  repurchase 
until  such  time  as  shares  have  been 
issued  in  an  amount  equivalent  to  the 
number  of  repurchased  shares.  The  staff 
views  such  transactions  as  analogous  to 
treasury  stock  transactions  &om  the 
standpoint  of  the  consolidated  entity 
that  should  not  result  in  recognition  of 
gains  or  losses. 

Question  5:  May  registrants 
selectively  apply  the  guidance  in  the 
SAB  by  recognizing  the  impact  of 


■  This  questkm  and  InteipnHve  response  assume 
that  the  rapurchasei  were  not  contemplated  at  the 
time  of  earlier  gain  racognilkm.  See  Question  2. 


Federal  Regiater  /  Vol.  54.  No.  150  /  Monday.  August  7.  1989  /  Rules  and  Regulations         32335 


certain  issuances  by  a  subsidiary  in  the 
income  statement  and  other  issuances 
as  equity  transactions? 

Interpretive  Response:  No.  The  staff 
believes  that  income  statement 
treatment  in  consolidation  for  issuances 
of  stock  by  a  subsidiary  represents  a 
choice  among  alternative  accoimting 
methods  and,  therefore,  must  be  applied 
consistently  to  all  stock  transactions 
that  meet  the  conditions  for  income 
statement  treatment  set  forth  herein  for 
any  subsidiary.  If  a  registrant  recognizes 
gains  on  issuances  of  stock  by  a 
subsidiary,  thus  adopting  income 
statement  recognition  as  its  accounting 
policy,  then  it  must  also  recognize  losses 
for  stock  issuances  by  that  or  any  other 
subsidiary  that  result  in  decreases  in  its 
proportionate  share  of  the  dollar  amount 
of  the  subsidiary's  equity.  Regardless  of 
the  method  of  accounting  selected,  when 
a  subsidiary  issues  securities  at  prices 
less  than  the  parent's  carrying  value  per 
share,  the  registrant  must  assess 
whether  the  investment  has  been 
impaired,  in  which  case  a  provision 
should  be  reflected  in  the  income 
statement. 

Question  8:  How  should  the  registrant 
disclose  the  accounting  for  issuances  of 
a  subsidiary's  stock  in  the  consolidated 
financial  statements? 

Interpretive  Response:  The  staff 
believes  that  gains  (or  losses)  arising 
from  issuances  by  a  subsidiary  of  its 
own  stock,  if  recorded  in  mcome  by  the 
parent,  should  be  presented  as  a 
separate  line  item  in  the  consolidated 
income  statement  without  regard  to 
materiality  and  clearly  be  designated  as 
non-operating  income.  An  appropriate 
description  of  the  transaction  should  be 
included  in  the  notes  to  the  financial 
statements,  as  further  described  below. 

The  accounting  method  adopted  by 
the  registrant  for  issuances  of  a 
subsidiary's  stock  should  be  disclosed  in 
its  accounting  policy  footnote  and 
consistently  applied  (See  Question  5). 
The  staff  believes  that  the  registrant 
also  should  include  a  separate  footnote 
that  describes  issuances  of  subsidiary 
stock  that  have  occurred  during  all 
periods  presented.  This  footnote  should 
clearly  describe  the  transaction,  the 
identification  of  the  subsidiary  and 
nature  of  its  operations,  the  number  of 
shares  issued,  the  price  per  share  and 
the  total  dollar  amount  and  nature  of 
consideration  received,  and  the 
percentage  ownership  of  the  parent  both 
before  and  after  the  transaction. 
Additionally,  the  registrant  should 
clearly  state  whether  deferred  income 
taxes  have  been  provided  on  gains 
recognized  and,  if  no  {Hvvision  has  been 
recorded,  a  clear  explanation  of  the 
reaoDs.  Rnally.  the  staff  expects 


registrants  to  include  disclosure  in  their 
Management  Discussion  and  Analysis  of 
the  impact  of  specific  transactions  that 
have  occurred  and  the  likelihood  of 
similar  transactions  occurring  in  future 
years. 

[FR  Doc.  89-18397  Filed  8-1-60: 6:45  am) 
niXMQ  oooc  lOIO-OI-ll 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  179 

[Docket  No.  81N-0004I 

Irradiation  In  the  Production, 
Processing,  and  Handling  of  Food 

AOCNCV:  Food  and  Drug  Adniinistration. 
ACTION:  Final  rule;  response  to 
objections  and  confirmation  of  effective 
date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  responding  to 
four  submissions  that  it  received  during 
the  period  for  objections  to  the 
modification  it  made  to  the  final  rule  on 
irradiation  in  the  production,  processing, 
and  handling  of  food  (53  FR  53176; 
December  30, 1988).  The  modification 
amended  the  description  in  21  CFR 
179.26  of  aromatic  vegetable  substances 
that  may  be  irradiated.  Only  two  of  the 
submissions  can  be  considered  to  be 
objections  to  the  modification.  These 
objections  requested  that  the  regulation 
be  further  modified  to  permit  the 
irradiation  of  onion  pieces  when  used 
solely  as  a  seasoning  to  impart  fiavor. 
FDA  concludes  that  the  objections  have 
not  provided  evidence  that  would  justify 
amending  the  regulation  as  requested. 
Therefore,  the  effective  date  of  the 
modification  is  confirmed. 
EFFECTIVE  DATE:  December  3a  1988. 
FOR  FURTHER  INFORMATION  CONTACR 

Clyde  A  Takeguchi,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-330), 
Food  and  £>nig  Administration,  200  C  St. 
SW.,  Washington,  DC  20204, 202-472- 
5740. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  30, 1988 
(53  FR  53176),  FDA  denied  requests  that 
it  had  received  for  a  hearing  on  the  final 
rules  that  amended  FDA's  food  additive 
regulations  to  authorize  the  use  of 
gamma  radiation  for  the  treatment  of 
pork  to  control  Trichinella  spiralis  and 
for  the  treatment  of  certain  other  foods. 
In  that  document,  FDA  responded  to 
objections  and  modified  the  listing 
regulaUon  (21  CFR  17g.26(b))  by  adding 
the  phrase  "when  used  as  ingredients  in 


small  amounts  solely  for  flavoring  or 
aroma"  after  the  term  "dry  or 
dehydrated  aromatic  vegetable 
substances.**  In  addition,  FDA 
recognized  that  many  dry  vegetable 
substances  are  used  for  purposes  other 
than  seasoning,  such  as  for  appearance 
or  texture.  To  distinguish  such  uses, 
FDA  modified  the  regulation  so  that  dry 
vegetable  substances  that  are  "either 
reinesented  as,  or  appear  to  be, 
vegetables  eaten  for  their  own  sake,"* 
cannot  be  considered  as  "vegetable 
seasonings "  that  are  permitted  to  be 
irradiated  by  this  regulation.  Four 
submissions  were  received  during  the 
time  allowed  or  objections  to  this 
modification.  None  of  the  submissions 
requested  a  hearing. 

Analysis  of  Objectioas 

1.  One  letter  requested  a  90-day 
extension  of  time  to  respond  to  FDA's 
denial  of  requests  for  a  hearing  and 
responses  to  the  earlier  objections. 

"The  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act )  does  not  provide  an 
opportunity  for  rebuttal  of  the  agency's 
responses  to  objections  or  to  requests 
for  a  hearing.  Under  section  409(g)  of  the 
act  (21  U.S.C.  348(g)),  the  recourse  of  a 
person  whose  objections  are  rejected  by 
the  agency  is  through  the  courts. 
Because  this  letter  did  not  mention  the 
clarifying  modification,  this  letter  is  not 
an  objection  to  the  modification  of 
S  179.26.  Therefore,  no  further  response 
to  this  letter  is  necessary. 

2.  One  letter  supported  the 
modification  and  requires  no  response. 

3.  One  objector,  a  trade  organization, 
stated: 

*  *  *  that  onion  flakes  are  used  at  botli  • 
seasoning  and  a  vegetable.  To  avoid 
confusion  in  interpretation  and 
administration  of  the  flnal  regulation,  we 
request  that  clarifying  lan^age  is  added 
stating  that  onion  flakes  used  as  a  "vegetable 
seasoning"  may  be  irradiated,  onion  flakes 
used  as  a  "vegetable"  may  not. 

(Objection  No.  889  in  Docket  No.  81N-0004). 

A  second  objector,  a  manufacturer  of 
dried  onion  and  garlic  products,  stated: 

We  l>elieve  that  the  blanket  prohibition  on 
irradiation  of  onion  pieces  is  not  in  the  best 
interest  of  the  food  industry  *  *  *.  Onion 
pieces  like  Bay.  Basil.  Oregano  and  Rosemary 
are  used  to  season  food  either  in  the  piece 
form,  chopped  leaves,  or  in  the  ground  form, 
powder  or  granulated.  In  either  case,  they  are 
used  to  season  foods  *  *  *.  For  example, 
chopped  onion  in  spaghetti  sauce  is  not  used 
as  a  "vegetable  for  its  own  sake,"  but  to 
impart  flavor.  Onion  powder  could  be  used  to 
get  the  same  end  flavor  result,  but  tiie 
chopped  provides  an  added  dimension  of  eye 
appeal.  The  same  is  true  for  salad  dressings, 
sauces,  gravies  and  seasoning  blends.  Many 
of  these  applications  require  dried  onion 
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pieces  with  a  low  microbiological  level. 
Unlike  spices,  the  only  available  system 
which  can  effectively  lower  the 
microbiological  level  in  dried  onion  is 
irradiation.  Ethylene  Oxide  merely  reduces 
the  microbiological  load  by  50  to  60%.  The 
low  kill  ratio  is  caused  by  the  onions  less 
than  5%  moisture  content. 

There  are  very  few  applications  where 
onions  are  used  as  a  "vegetable  for  its  own 
sake".  To  nume  a  few,  onion  soup,  Chinese 
dishes,  toppings  for  hamburgers,  hot  dogs, 
pizza,  and  chili.  In  these  applications,  we 
agree  *  *  *  that  irradiation  is  not  necessary. 
(Objection  No.  870  in  Docket  No.  81N-0004). 

FDA  concludes  that  §  179.26  should  . 
not  be  modified  as  requested  by  these 
objections.  The  First  objection 
misapprehends  the  regulation.  It  is  not 
only  the  intended  use  of  the  vegetable 
substance  that  detennines  whether  it 
may  be  irradiated.  The  substance  must 
not  only  be  used  solely  for  flavoring  or 
aroma,  but  it  must  also  not  be 
represented  as,  or  appear  to  be.  a 
vegetable  that  is  eaten  for  its  own  sake. 
An  onion  flake  that  may  be  used  as  a 
seasoning  and  as  a  vegetable  obviously 
"appears  to  be"  a  vegetable  that  can  be 
eaten  for  its  own  sake  and  thus  may  not 
be  irradiated  under  §  179.26. 

The  second  objection  has  not 
provided  any  data  to  show  that  the  use 
of  irradiated  dry  vegetable  substances 
that  would  have  eye  appeal  would  not 
result  in  a  level  of  exposure  to  radiolytic 
products  above  that  considered  by  the 
agency  at  the  time  it  approved  the  use  of 
irradiation  on  aromatic  vegetable 
substances.  As  stated  in  the  document 
of  December  30. 1988  (53  FR  53176).  the 
agency's  decision  that  certain  aromatic 
vegetable  substances  can  be  safely 
irradiated  at  a  dose  of  up  to  30  kiloGray 
was  based  on  two  rather  limited  factors. 

First,  the  agency  determined  that  the 
aromatic  vegetable  substances  allowed 
are  not  sources  of  nutrients.  Second. 
FDA  found  that  these  substances  are 
minor  ingredients  that  are  consumed  at 
such  low  levels  that  the  amount  of 
radiolytic  products  that  could  be 
consumed  would  be  of  no  toxicological 
concern.  In  the  absence  of  any  data  on 
the  other  uses  of  onion  pieces.  FDA  is 
unable  to  determine  whether  the  safety 
of  these  other  uses  is  also  established 
by  these  factors. 

If  the  second  objector  believes  that 
irradiation  of  onion  pieces  is  in  the  best 
interest  of  the  food  industry,  or  if  the 
flrst  objector  thinks  that  irradiated 
onion  flakes  can  be  safely  used  as  a 
seasoning,  they  should  petition  the 
agency  to  amend  the  regulations  and 
include  such  data  as  is  necessary  to 
permit  the  agency  to  make  an 
appropriate  determination. 


Conclusion  i 

The  agency  has  reviewed  and 
analyzed  the  submissions  received 
during  the  objection  period  and  finds 
that  the  objectors  have  not  provided 
evidence  that  would  justify  any 
additional  changes  in  §  179.28.  The 
agency,  therefore,  confirms  December 
30, 1988,  as  the  effective  date  of  the 
modification. 

Dated:  ]uly  31. 1989. 
Ronald  G.  Chesemon,  ~Z 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  89-18358  Filed  8-4-89;  8:45  am) 
BILUNO  CODE  4160-01-«l 


21  CFR  Part  520 


Oral  Dosage  Form  New  Animal  Drugs 
Not  Subject  to  Certification; 
Camldazole  Tablets 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Wildlife 
Laboratories,  Inc.  The  NADA  provides 
for  safe  and  effective  use  of  camidazole 
tablets  to  treat  trichomoniasis  (canker) 
in  ornamental  and  homing  pigeons. 
EFFECTIVE  DATE:  August  7, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5800  Fishers  Lane, 
Rockville.  MD  20867.  301-443-3420. 
SUPPLEMENTARY  INFORMATION:  Wildlife 
Laboratories,  Inc.,  1401  Duff  Dr.,  Suite 
600,  Fort  Collins,  CO  80524,  filed  NADA 
139-879  providing  for  the  use  of 
Spartrix®  (camidazole)  tablets  for 
treatment  of  trichomoniasis  (canker)  in 
ornamental  and  hpming  pigeons.  The 
NADA  is  approved  and  the  regulations 
are  amended  by  adding  new  21  CFR 
520.312  to  reflect  the  approval.  The  basis 
for  approval  is  discussed  in  the  freedom 
of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  |  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  tnd  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  carefully  conoidered 
the  potential  envifoiunental  ejects  of 


this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  part 
520  is  amended  as  folkiws: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  tead  as  follows: 

Authority:  Sec.  512(i),  62  Stat.  347  (21  U.S.C. 
360b(i));  21  CFR  5.10  and  5.83. 

2.  Part  520  is  amended  by  adding  a 
new  §  520.312  to  read  as  follows: 

§  520.312    Camidazole  tablets. 

(a)  Specifications.  Bach  tablet 
contains  10  milligrams  of  camidazole. 

(b)  Sponsor.  See  053923  in  §  510.600(c) 
of  this  chapter. 

(c)  Conditions  of  use — (1)  Amount. 
Adult  pigeons:  1  tablet  (10  milligrams); 
newly  weaned  pigeons:  Vt  tablet  (5 
milligrams). 

(2)  Indications  for  use.  For  treating 
trichomoniasis  (canker)  in  ornamental 
and  homing  pigeons,  j 

(3)  Limitations.  Not  for  use  in  pigeons 
intended  for  human  food.  Consult  your 
veterinarian  for  assistance  in  the 
diagnosis,  treatment,  and  control  of 
parasitism  or  when  severely  ill  birds  do 
not  respond  to  treatment. 

Dated:  )uly  31, 1989. 
Gerald  B.  Guest, 

Director,  Center  for  Velarinary  Medicine. 
(FR  Doc.  89-18359  Filed  fr-4-89;  8:45  am] 
BILUNO  CODE  4160-01.41 


21  CFR  Part  520 


Oral  Dosage  From  N«w  Animal  Drugs 
Not  Subject  to  Certification;  Ivermectin 
Tablets  and  Ciiewable  Cubes 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA]  is  amending  the 
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animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  flled  by  Merck 
Sharp  ft  Dohme  Research  Laboratories, 
providing  for  safe  and  effective  use  of 
Heartgard  30®  (IvermecHn)  Chewables 
for  dogs  to  prevent  canine  heartworm 
disease. 

CFFECnvi  DATE  August  4. 1989. 

FOR  FURTHER  iNFORMATION  CONTACR 

Marcia  K.  Laiicins.  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3430. 

SUPPLEMENTARY  INFORMATION:  Merck 

Sharp  &  Dohme  Research  Laboratories, 
Division  of  Merck  and  Co..  Inc..  P.O.  Box 
2000.  Rahway.  NJ  07065-0914.  filed 
NADA  140-886  which  provides  for  use 
in  dogs  of  Heartgard  30®  (ivermectin) 
Chewables.  This  drug  product  is  a 
chewable  cube  indicated  for  prevention 
of  canine  heartworm  disease.  It  is 
pharmacologically  equivalent  to  the 
Hrm's  currently  approved  Heartgard 
30®  (ivermectin)  TableU.  The  available 
dosage  strengths  and  conditions  of  use 
for  the  two  products  are  the  same. 

The  NADA  is  approved  and  21  CFR 
520.1193  is  amended  to  reflect  the 
approval  by  revising  the  section  heading 
and  paragraph  (a).  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11  (e)(2){ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857.  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d){l)(iii)  tiiat  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  Part 
520  is  amended  as  follows: 


PART  52a-ORAL  DOSAGE  FROM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
Part  5^  continues  to  read  as  follows: 

Autliority:  Sec.  512(i].  82  Stat  347  (21  U.S.a 
3eOb(i]):  21  CFR  5.10  and  5.83. 

2.  Section  520.1193  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

S  520.1103    Ivennactin  tablett  and 


(a)  Specifications.  Each  tablet  and 
cube  contains  68. 136,  or  272  micrograms 
of  ivermectin. 
*        •        *        •       • 

Dated:  )uly  31. 1989. 
Genld  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  89-18310  Filed  8-4-88;  8:45  am) 
BIUJNQ  CODE  4160-01-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Parts  1153  and  1155 

Authorities  and  Delegations  and 
Statement  Of  Organintlon  and 
Procedures 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACnoN:  Final  rule. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  at  its  May  la  1980  meeting 
adopted  amendments  to  its  Statement  of 
Organization  and  Procedures  and 
Authorities  and  Delegations,  which  set 
forth  the  procedures  for  the  Board  and 
Board/committee  meetings.  The 
amendments  to  the  Statement  of 
Organization  and  Procedures  and 
Authorities  and  Delegations  were 
adopted  to  improve  the  orderly  function 
of  the  o^ice  of  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  as  well  as  Board  and  committee 
operations. 

The  amendments  to  thrStatement  of 
Organization  and  the  amendments  to 
the  Authorities  and  Delegations  are 
being  published  so  that  all  affected 
persons  will  be  fully  informed  about 
procedures  governing  .the  meetings  and 
to  implement  the  act. 

EFFECTIVE  DATE:  May  10. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Elizabeth  A.  Stewart.  Senior  Attorney. 
Architectural  and  Transportation 
Barriers  Compliance  Board,  1111 18th  St. 


NW..  Sirfte  5501.  Virashington,  DC  (202) 
653-7834  (voice  or  TDD). 

8UPPl£MENTARY  INFORMATION:  Pursuant 
to  section  502  of  the  Rehabilitation  Act 
of  1973.  Pub.  L  93-112.  87  Stat.  391.  as 
amended,  the  ATBCB  adopted  its 
Authorities  and  Delegations  on  July  12, 
1983.  The  Authorities  and  Delegations 
were  published  at  48  FR  53974  (1983) 
and  codified  at  36  CFR  part  1153.  The 
ATBCB  adopted  amendments  to  the 
Authorities  and  Delegations  on 
September  11. 1985;  March  9. 1988  and 
May  10. 1989.  The  major  changes  in  the 
revised  Authorities  and  Delegations 
passed  by  the  ATBCB  at  iu  May  10, 
1989  meeting  are: 

(1)  Previously,  the  Chair  of  the  Board 
had  the  responsibility  to  hire  and  fire 
staff  at  the  GM-14  level  and  above,  and 
approve  promotions  to  the  GM-14  level 
and  above,  with  the  consent  of  the 
Executive  Committee.  The  Executive 
Director  had  the  authority  to  detail, 
assign,  hire  and  fire  staff  at  the  GM-13 
level  and  below  and  to  make 
recommendations  to  the  Chair 
concerning  staff  at  the  GM-14  level  and 
above.  The  amendments  give  the 
authority  to  the  Executive  Director  to 
manage  all  staff  at  all  levels  and  not 
limit  authority  to  the  GM-13  level  and 
below  with  the  exception  of  the  General 
Counsel  who  shall  continue  to  be 
confirmed  by  the  Board. 

(2)  Previously  the  Chair  had  the 
authority  to  appoint  division  directors, 
with  the  consent  of  the  Executive 
Committee.  The  amendments  give  the 
authority  to  appoint  division  directors  to 
the  Executive  Director. 

(3)  The  amendments  provide  that  the 
Chair  nominate  the  candidate  for  the 
position  of  Executive  Director  with  the 
Board  confirming. 

(4)  The  amendments  delete 
"sustained"  from  the  phrase  [the 
Executive  Director  is  delegated  the 
authority]  "to  provide  sustained 
administrative  leadership,  *  ♦  *" 

(5)  The  amendments  provide  that  the 
Executive  Director,  not  the  committee 
chairs,  will  provide  an  evaluation  of  the 
staff  liaison's  performance  after  each 
meeting. 

Pursuant  to  section  502  of  the 
Rehabilitation  Act  of  1973,  Pub.  L  93- 
112,  87  Stat.  391,  as  amended,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (hereinafter 
ATBCB  or  the  Board)  adopted  a 
Statement  of  Organization  and 
Procedures  on  September  16, 1975.  The 
Statement  was  published  at  50  FR  1032 
(1975)  and  codified  at  36  CFR  part  1155. 
The  Statement  was  amended  by  the 
Board  on  May  9, 1977;  March  14. 1978; 
March  11, 1980;  May  10, 1983,  May  12, 


32338         Federal  Regbter  /  Vol.  54.  No.  150  /  Monday,  August  7.  1989  /  Rules  and  Regulations 


1986;  September  16, 1987;  March  9, 1988 
and  May  10, 1989.  Some  of  the  major 
changes  in  the  revised  Statement  of 
Organization  and  Procedures  passed  by 

the  ATBCB  at  its  May  10, 1989  meeting 
are: 

(1)  The  Executive  Committee  may 
authorize  the  request  for  legal  advise 
from  the  OfRce  of  Legal  Counsel,  DOJ. 
Previously,  a  Board  vote  was  required  to 
seek  advice  from  the  Office  of  Legal 
Counsel. 

(2)  Changes  the  title  of  "Veterans 
Administration"  to  "Department  of 
Veterans  Affairs". 

(3)  Deletes  the  reference  to  the 
planned  length  of  a  Board  meeting. 

(4)  Provides  that  proposed 
amendments  to  Board  minutes  may  be 
made  orally  at  the  Board  meeting. 

(5)  Increases  the  quorum  for  the 
Executive  Committee  to  four  from  two. 

List  of  Subjects  in  36  CFR  Parts  1153  and 
1155 

Authority  delegations  (Government 
agencies].  Handicapped,  Organizations 
and  functions  (Government  agencies). 

For  the  reasons  stated  in  the 
preamble,  chapter  XI  of  title  36,  Code  of 
Federal  Regulations,  is  amended  by 
amending  parts  1153  and  1155  as 
follows: 

PART  1153— [AMENDED] 

1.  The  Authority  Citation  for  36  CFR 
part  1153  continues  to  read  as  follows: 

Authority:  29  U.S.C.  792,  as  amended. 

2.  In  S  1153.2,  paragraph  (a) 
introductory  text  is  republished  for  the 
convenience  of  the  reader  and 
paragraph  (a)  is  amended  by  removing 
paragraph  (10]  in  its  entirety  and  by 
redesignating  paragraph  (11]  as 
paragraph  (10].  Newly  designated 
paragraph  (10)  is  revised  to  read  as 
follows: 

S11S3.2   Chair. 
***** 

(a)  To  coordinate  and  organize  the 
work  of  the  Board  in  such  a  manner  as 
to  promote  the  prompt  and  efficient 
disposition  of  all  matters  within  the 
jurisdiction  of  the  Board.  In  carrying  out 
these  responsibilities,  the  Chair  is 
delegated  the  authority  to: 
***** 

(10]  Nominate  the  General  Counsel 
and  Executive  Director,  who  are  to  be 
confirmed  by  the  Board. 

***** 

3.  Section  1153.4  is  amended  by 
removing  paragraph  (d](l](ii]  in  its 
entirety;  by  redesignating  paragraphs 
(d](l)(iii)  through  (d](l](vi]  as 
paragraphs  (d)(l)(ii)  through  (d](l](v]; 


and  by  revising  the  Introductory  text  of 
S  1153.4,  the  introductory  text  of 
paragraph  (d](l],  paragraph  (d)(l](i) , 
and  paragraph  (i]  to  read  as  follows: 

S  1153.4    Executive  Director. 

The  Executive  Director  is  nominated 
by  the  Chair  and  confirmed  by  the 
Board  and  is  responible  to  the  Board 
under  the  supervision  of  the  Chair.  He  or 
she  has  the  following  duties  and 
responsibilities:       f 

•  •       *       *    '  • 

(d](l]  To  provide  administrative 
leadership,  and  supervision  and 
management  of  staff  activities  in 
carrying  out  the  policies  and  decisions 
of  the  Board  under  ^e  direction  and 
supervision  of  the  Qiair.  Supervision  of 
staff  includes: 

(i]  Authority  to  detail,  reassign  and 
train  all  staff,  hire,  ftre  and  promote 
staff  except  as  prescribed  in 
§  1153.2(a](10]  herein. 

*  *        *        ♦    •    * 

(i]  To  propose  and  implement  changes 
in  the  functional  organization  of  the 
Board  staff  offices,  following  a  written 
notiHcation  to  the  Board  of  Uie  nature 
and  reasons  for  the  proposed  changes. 
Personnel  actions  necessary  to 
implement  such  changes  shall  not  be 
approved  until  thert  has  been  a  meeting 
of  the  Board,  following  the  Board's 
written  notification  of  the  changes. 


S  1153.6    [Amended] 

4.  Section  1153.6  is  amended  by 
removing  paragraph  (a](2]  in  its  entirety 
and  by  redesignating  paragraph  (a)(3)  as 
(a)(2). 

PART  1155— [AMENDED] 

5.  The  Authority  Citation  for  36  CFR 
part  1155  continues  to  read  as  follows: 

Authority:  29  U.S.C.  792,  as  amended. 

6.  Section  1155.1(d](ll]  is  revised  to 
read  as  follows:     1 

9 1155.1    Organizatien  and  memtiership. 

*        *        *        * 

(d)  •  •  * 

(11)  Department  ef  Veterans  Affairs. 
***** 

7.  Section  1155.2  Is  amended  by 
revising  the  introductory  text  and 
paragraph  (a)(3)  and  (h);  by  removing 
paragraph  (j)  in  its  entirety;  by 
redesignating  paragraph  (k)  as 
paragraph  (j)  and  revising  newly 
designated  paragraph  (j)(l)  to  read  as 

'  follows: 

S1155JZ    Board  meetings. 

Regular  meetings  of  the  Board  shall 
ordinarily  be  held  on  the  Wednesday 
following  the  second  Tuesday  of  every 


other  month,  except  as  otherwise 
provided  in  paragraphs  (a)  (2)  and  (4)  of 
this  section.  Whenever  possible,  all 
business  shall  be  transacted  at  the 
regular  meeting.  The  Board  may  elect  to 
convene  in  executive  sessions. 


(a)  *  *  • 

(3)  Special  meetings  of  the  Board  shall 
be  called  by  the  Chair  to  deal  with 
important  matters  arising  between 
regular  meetings  which  require  urgent 
action  by  the  Board  prior  to  the  next 
regular  meeting.  Voting  and  discussion 
shall  be  limited  to  the  subject  matter 
which  necessitated  the  call  of  the 
special  meeting.  All  Board  members 
shall  be  notiHed  of  the  time,  place,  and 
exact  purpose  of  the  special  meeting  a 
reasonable  time  in  advance. 
***** 

(h)  Agenda.  The  Chair,  with  the 
approval  of  the  Executive  Committee, 
places  items  of  business  on  the  Board 
agenda.  A  written  notice  of  ten  (10) 
work  days  to  the  full  Board  is  required 
for  an  item  to  become  part  of  the 
Board's  agenda.  The  ten  (10)  days  notice 
requirement  may  be  waived  upon  a  two- 
thirds  vote  by  the  Board  to  suspend  the 
rules  of  order. 


(j)  Corrections,  addiaons,  or  approval 
of  Board  minutes.  (1)  The  Executive 
Director  shall  send  draft  minutes  of  the 
previous  meeting  to  each  Board  member 
within  fifty  (50)  days  following  the 
meeting.  Any  corrections  shall  be 
submitted  orally  or  in  writing  at  or 
before  the  next  Board  meeting. 


6.  Section  1155.3  is  amended  by 
revising  paragraph  (a)(2)  and  by  adding 
paragraph  (a)(4)  to  rea^  as  follows: 

§1155.3    [Amended] 


(a)  *  *  * 

(2)  Quorum.  A  quorum  in  the 
Executive  Conmiittee  shall  be  four 
members,  present  in  person.  In  the 
absence  of  a  quorum,  a  meeting  can  be 
held  only  for  tiie  purpose  of  discussion 
and  no  vote  may  be  taken. 

*  *  *  *  M 

(4)  Request  for  legal  opinion  from  the 
Department  of  Justice.  The  Executive 
Committee  may,  by  a  majority  vote, 
seek  legal  advice  on  aay  matter  from  the 
Office  of  Legal  Counsel,  United  States 
Department  of  Justice.  The  Board  shall 
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not  be  bound  by  the  opinion  of  the 
Office  of  Legal  Counsel. 
***** 

Stanley  W.  Smith. 

Chair,  Architectural  and  Transportation 
Barriers  Compliance  Board. 
[FR  Doc.  69-18205  Filed  8-4-69;  8:45  am] 
BILUNa  CODE  6S20-BP-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  15 
[GEN  Docket  No.  87-389]    . 

Operation  of  Radio  Frequency  Device* 
Without  an  Individual  Ucense 

agency:  Federal  Communications 

Commission. 

ACnON:  Final  rule;  correction. 

summary:  FCC  is  correcting  errors  in 
the  text  and  regulations  contained  in  the 
First  Report  and  Order  in  GEN  Docket 
No.  87-389,  as  published  m  the  Federal 
Register  on  April  25, 1989  (54  FR  17710) 
and  in  the  full  text  of  the  decision 
released  April  18, 1989  (FCC  89-103). 
EFFECnVE  date:  June  23, 1989. 
ADDRESS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

John  A.  Reed,  Technical  Standards 
Branch,  Office  of  Engineering  and 
Technology,  (202)  653-7313. 
SUPPLEMENTARY  INFORMATION: 
List  of  Subjects 
47  CFR  Part  2 

Communications  equipment  Imports, 
Radio,  Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  15 

Commimications  equipment, 
Computer  technology.  Labeling,  Radio, 
Reporting  and  recordkeeping 
requirements.  Security  measures, 
Telephone,  Wiretapping  and  electronic 
surveillance. 

1.  In  §  2.1043,  paragraphs  (b)  and 
(b)(3)  are  republished  and  paragraphs 
(b)(1)  and  (b)(2)  are  added  to  read  as 
follows: 

S  2.1043   Changes  hi  certificeted 

equipment 

***** 

(b)  Two  classes  of  permissive  changes 
may  be  made  in  certificated  equipment 
without  requiring  a  new  application  for 
and  grant  of  certification.  Neither  class 
of  change  shall  result  in  a  change  in 
identification. 


(1)  A  Class  I  permissive  change 
includes  those  modifications  in  the 
equipment  which  do  not  degrade  the 
characteristics  reported  by  the 
manufacturer  and  accepted  by  the 
Commission  when  certification  is 
granted.  No  filing  with  the  Commission 
is  required  for  a  Class  I  permissive 
change. 

(2)  A  Class  II  permissive  change 
includes  those  modifications  which 
degrade  the  performance  characteristics 
as  reported  to  the  Commission  at  the 
time  of  the  initial  certification.  Such 
degraded  performance  must  still  meet 
the  minimum  requirements  of  the 
applicable  rules.  When  a  Class  II 
permissive  change  is  made  by  the 
grantee,  he  shall  supply  the  Commission 
with  complete  information  and  the 
results  of  tests  of  the  characteristics 
affected  by  such  change.  The  modified 
equipment  shall  not  be  marketed  under 
the  existing  grant  of  certification  prior  to 
acknowledgement  by  the  Commission 
that  the  change  is  acceptable. 

(3)  Permissive  changes,  as  detailed 
above,  shall  be  made  only  by  the  holder 
of  the  grant  of  certification.  Changes  by 
any  party  other  than  the  grantee  require 
a  new  application  for  and  grant  of 
certification. 
***** 

2.  Section  15.37  is  corrected  to  read  as 
follows: 

S1547   Traneitionprovieionefor 
complience  witti  the  rules. 

Equipment  may  be  authorized, 
manufactured  and  imported  under  the 
rules  in  effect  prior  to  June  23, 1989,  in 
accordance  with  the  following 
schedules: 

(a)  For  all  intentional  and 
unintentional  radiators,  except  for 
receivers:  Radio  frequency  equipment 
verified  by  the  responsible  party  or  for 
which  an  application  for  a  grant  of     ' 
equipment  authorization  is  submitted  to 
the  Commission  on  or  after  Jime  23, 
1992,  shall  comply  with  the  regulations 
specified  in  this  part.  Radio  frequency 
equipment  that  is  manufactured  or 
imported  on  or  after  June  23, 1994,  shall 
comply  with  the  regulations  specified  in 
this  part. 

(b)  For  receivers:  Receivers  subject  to 
the  regulations  in  this  part  that  are 
manufactured  or  imported  on  or  after 
June  23, 1999,  shall  comply  with  the 
regulations  specified  in  this  part. 
However,  if  a  receiver  is  associated 
with  a  transmitter  that  could  not  have 
been  authorized  under  the  regulations  in 
effect  prior  to  June  23, 1989,  e.g.,  a 
transmitter  operating  under  the 
provisions  of  SS  15.209  or  15.249  (below 
960  MHz],  the  transition  provisions  in 
this  section  do  not  apply.  Such  receivers 


must  comply  with  the  regulations  in  this 
part. 

(c)  There  are  no  restrictions  on  the 
operation  or  marketing  of  equipment 
complying  with  the  regulations  in  effect 
prior  to  June  23, 1989. 

3.  Section  15.113,  paragraph  (f),  is 
corrected  to  read  as  follows: 

$15,113    Power  line  carrier  systems. 

(f)  The  provisions  of  this  Section 
apply  only  to  systems  operated  by  a 
power  utility  for  general  supervision  of 
the  power  system  and  do  not  permit 
operation  on  electric  lines  which 
connect  the  distribution  substation  to 
the  customer  or  house  wiring.  Such 
operation  can  be  conducted  imder  the 
other  provisions  of  this  part 

4.  Section  15.115  is  corrected  by 
adding  the  following  note  at  the  end  of 
paragraph  (b)(3],  to  read  as  follows: 

$15,115    TV  Interfeoe  devices,  bidudkig 


(b)  •  •  • 

(3)  *  *  * 

Note:  Cable-ready  video  cassette  recordera 
continue  to  be  subject  to  the  provisions  for 
general  TV  interface  devices  pending  further 
action  by  the  Commission. 


5.  Section  15.209,  paragraph  (a),  is 
corrected  to  read  as  follows: 

$  15.209    Radiated  emission  Umits,  genefel 
requirements. 

(a)  Except  as  provided  elsewhere  in 
this  subpart,  the  emissions  from  an 
intentional  radiator  shall  not  exceed  the 
field  strength  levels  specified  in  the 
following  table: 


Frequency  (MHz) 

FiaW  strsngtti 
(mcrovolts/melsr) 

Menure- 

mem 
dMance 
(meters) 

0.009-0.490 

2400/F(kHz) 

24000/F(kHz) 

30 

100" 

150" 

200" 

500 

300 

0.490-1.705.... 

1.705-30.0 

30 
30 

30-68 

3 

88-216 

216-960. 

3 
3 

At»ove960 

3 

**  Except  as  provided  mpatwgnt*}  (g),  tundatnerv 
tal  emissions  from  intentjonel  radiaton  opsfalinQ 
under  ttm  Section  shall  not  be  located  In  tlw  fre- 
quency bands  54-72  MHz.  76-86  MHz.  174-216 
MHz  or  470-806  MHz.  Honwver,  operation  within 
these  frequerKy  k>ands  is  permitted  under  other 
sections  of  this  part.  e.g..  M  15.231  and  15.241. 


6.  Section  15.231,  paragraphs  (b)(2^ 
and  (b)(3],  is  corrected  to  read  as 
follows: 
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gi&asi 

4aaS— 40.7011Hz 


mUMbMid 
abov*70MHx. 


(b)  •  •  * 

(2)  IntentioDal  radiators  operating 
under  the  provisions  of  this  Section  shall 
demonstrate  compliance  %vith  the  limits 
on  the  field  strength  of  emissions,  as 
shown  in  the  above  table,  based  on  the 
average  value  oi  the  measured 
emissions.  As  an  alternative, 
compliance  with  the  limits  in  the  above 
table  may  be  based  on  the  use  of 
measurement  instrumentation  with  a 
CISPR  quasi-peak  detector.  The  specific 
method  of  measurement  employed  shall 
be  specified  in  the  appKcation  for 
equipment  authcHlzation.  If  average 
emission  measiuements  are  employed, 
the  provisions  in  { 15.35  for  averaging 
pulsed  emissions  md  tat  limiting  pe^ 
emissions  apfriy.  Purdier,  comptiance 
with  Ills  provisioiis  of  i  15.205  ahall  be 
demoiMtrated  using  the  measurement 
instrumentation  specified  in  that 
secUoii. 

(3)  The  limits  on  die  field  strength  of 
the  spurious  emissions  in  the  above 
table  are  based  on  the  fundamental 
frequency  of  the  intentional  radiator. 
Spiuious  emissions  shiall  be  attenuated 
to  the  average  (or,  alternatively,  CISm 
quasl-peak)  limits  shown  in  this  table  or 
to  tfie  general  limits  shown  in  9  15.209. 
whichever  limit  permits  a  higher  field 
strength. 

7.  Section  15.233,  paragraphs  (b),  (d) 
and  [e],  is  corrected  to  read  as  follows: 

I1S.233   OpwMionwItMnttMbwida 
IB  80    40-ta  MHi  an^  19  80    50  0 


[b)  An  intentioaal  radiator  used  as 
part  of  a  cordless  telephone  system  shall 
operate  on  any  frequency  withfai  10  kHz 
of  one  or  more  of  the  following 
frequency  pairs; 


Ctimnal 

HsndsjW 
lisnsniinw 

t  _ _.. 

2 _„ 

461610 
46l630 
4&670 
4&710 
46l730 
4fc770 
46.830 
46^70 
46.830 
4&970 

491070 
48l845 

3 

49.8A0 
40.770 
4S.S75 

49330 
48.890 
48.830 

48M0 

10- 

4A870 

the  time  testing  is  peiformed. 
Modulation  products  ontnde  of  this  20 
kHz  band  shall  be  attenuated  at  least  28 
dB  below  the  level  of  die  unmodulated 
carrier  or  to  die  general  limits  in 
S  15.209.  «AiiGhever  permits  the  higher 
emission  levek.  EmiiBions  on  any 
fi*equency  more  dian  10  kHz  removed 
from  this  20  kHz  band  shall  consist 
solely  of  unwanted  emissions  and  shall 
not  exceed  the  general  radiated 
enisskm  limits  in  }  1S.209.  Tests  to 
determine  compliance  with  these 
requirements  shall  be  performed  using 
an  appropriate  input  signal  as 
prescribed  in  }  2.980  of  this  chapter. 

(e)  All  emissions  exceeding  20 
microv(^/meter  at  I  meters  are  to  be 
reported  in  the  application  for 
certification. 


(d)  The  fundamental  emission  shall  be 
confined  within  a  20  kHz  band  centered 
on  the  frequencies  listed  in  parapaph 
(b)  of  this  section,  as  adjusted  by  the 
fi*equency  tolerance  of  the  transmitter  at 


8.  Section  15.239.  psragraph  (d],  is 
corrected  to  read  as  follows: 


S  15.239 

MHz. 


Oparsflon  ki  Um  b«d  8»-10a 


(d)  A  custom  built  telemetry 
intentional  radiator  aerating  in  the 
frequency  band  88-108  MHz  and  used 
for  experimentation  by  an  educational     ■ 
institute  need  not  be  certified  provided 
the  device  complies  with  the  standards 
in  this  Part  and  the  aducational 
institution  notifies  the  Engineer  in 
Charge  of  the  local  PCC  office,  in 
writing,  in  advance  of  operation, 
providing  the  following  information: 

•  •        •       •        • 

9.  Section  15.251.  paragraph  (f),  is 
corrected  to  read  as  follows: 

S15.2S1    Opsration  watMn  the  bands  2.»- 
3.26  QHz.  3.267— 8l3MQHZ;3>33>    3J4SI 
GHz,  and  3.368— 3.6  OHZ. 

•  •        •        •        • 

(f)  In  addition  to  tke  labelling 
requirements  in  S  19.19(a),  the 
label  attached  to  the  AVIS  transmitter 
shall  contain  a  third  statement  regarding 
operational  conditions,  as  follows: 

*  *  *  and,  (3)  during  use  this  device  (the 
antenna)  may  not  be  pointed  within  ±  ** 
degrees  of  the  horizontal  plane. 

The  double  asterisks  in  condition  three 
(**)  shall  be  replaced  by  the  responsible 
party  with  the  anguter  pointing 
restriction  necessary  to  meet  die 
horizontal  emission  limit  specified  in 
paragraph  (b). 
***** 

IOl  All  of  the  above  corrections, 
except  for  i|  15.115  and  15.233,  resolve 
editorial  errors  that  occurred  during 
publication  or  provide  additional  clarity. 
The  correction  to  i  15.115  incorporates 
the  provisions  contained  in  the 
Memorandum,  Opinion  and  Order  in 


Gen.  Docket  No.  85-301  (adc^ted 
October  13, 1988,  FCC  88-331,  53  FR 
46615,  November  18, 1988).  The 
correction  to  §  15.233  incorporates  the 
provisions  contained  in  the  Order 
adopted  by  the  Commission  on 
November  17, 1987  (FCC  87-355,  53  FR 
1781,  January  22, 1988).  Those  provisions 
were  omitted  by  error. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

[FR  Doc.  89-1B3S4  Filed  8-4-89:  8.45  am] 

BILUNa  CODE  6712-01-M 


47CFRPvt73 


1MM  Docket  No.  88-217,  RM-6169.  RM- 
6465] 

Radio  Broadcastlns  Senrtcaa;  Jenaan 

DOoCn,  RROIUUUI I  ICf  rOn  9U  UICIV  aria 

Varo  Baadi,  FL 

AQENCV:  Federal  Communications 
CominissioiL 

action:  Final  rule. 


;  This  documeat  at  the  request 
of  St.  Lucie  Radio  Corporation.  See.  53 
FR  19964.  June  1. 1988,  allots  Channel 
267A  to  Pwt  St  Luda.  Florida,  as  die 
commiuiity's  first  local  FM  service. 
Channel  267A  can  be  allotted  to  Port  St 
Lucie  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  provided  the 
transmitter  site  is  restricted  to  9.3 
kilometers  (5.8  miles)  southeast  of  the 
city  in  order  to  avoid  short-spacing  to 
Station  WSTF  (FM),  CoCoa  Beach, 
Florida,  Channel  26eC.  The  coordinates 
for  this  allotment  are  North  Latitude  27- 
13-11  and  West  Longitude  80-18-25. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  15, 1989; 
The  window  period  for  fihng 
applications  will  open  on  September  18, 
1989,  and  close  cm  October  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media,  (202)  634- 
6530. 

SUPPLEMENTARY  mFORMATION:  This  is  a 
synopsis  of  the  Commisaion's  Report 
and  Order,  MM  Docket  No.  88-217, 
adopted  July  11 ,  1989,  said  released 
August  1, 1969.  The  fall  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti«et  NW.. 
Washington,  DC  The  complete  text  of 
this  decision  may  also  ke  purchased 
from  the  CommisMon's  copy  contractors. 
International  Transcription  Service. 
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(202)  857-3800,  2100  M  Stieel,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§73.202    [Amondwl] 

2.  Section  73.2Q2(b),  die  Table  of  FM 
Allotments  is  amended  by  adding  Port 
St  Lucie,  Florida,  Channel  267 A. 

Kail  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18315  Filed  S-4-B8;  8:45  am] 

mama  code  s7ia-oi-« 

47  CFR  Part  73 

[MM  Doekst  No.  68-384;  RM-6102] 

Radio  Broadcaating  Sarvicaa;  Fort 
Myara  Baach,  FL 

agency:  Federal  Communications 

Commission. 

action:  Final  rule.         

summary:  The  Commission,  at  the 
request  of  Justice  Broadcasting-Fort 
Myers  Beach,  Inc.,  [See  53  FR  33155, 
August  30, 1988],  substitutes  Channel 
257C2  for  Channel  257A  at  Fort  Myers 
Beach,  Florida,  and  modifies  its  license 
for  Station  WQEZ-FM  to  specify 
operation  on  the  higher  powered 
channel.  Channel  257C2  can  be  allotted 
to  Fort  Myers  Beach  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restiiction  of  13  kilometers  (8.1  miles] 
west  to  avoid  a  short-spacing  to  a 
pending  application  for  Station 
WEDR(FM],  Channel  256C,  Miami. 
Florida,  and  to  a  pending  application  for 
Station  WQYK(FM),  Channel  258C1,  St 
Petersbiu^,  Florida.  The  restricted  site 
coordinates  for  this  allotment  are  26-25- 
30  and  82-04-30.  Widi  this  action,  diis 
proceeding  is  terminated. 
EFFECTIVE  DATE:  September  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media.  (202)  634- 
6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-384, 
adopted  July  11, 1989,  and  released 
August  1, 1989.  The  fiiU  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et  NW, 
Washington,  DC.  "Ilie  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sti^et,  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [AmencM] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  is  amended  for  Fort  Myers 
Beach,  Florida,  by  removing  Channel 
257A  and  adding  Channel  257C2. 
Kari  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  88-18314  Filed  8-4-89;  8:45  am] 

BHJJNQ  CODE  6712-01-4I 


47  CFR  Part  73 

[MM  Docket  No.  89-37;  RM-6S90] 

Radio  Broadcaating  Servicea;  Two 
Hart>ora,MN 

AOENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  document  allots  FM 
Channel  282C2  to  Two  Harbors, 
Minnesota,  and  modifies  the 
construction  permit  for  Channel  282A,  to 
specify  operation  on  Channel  282C2. 
This  action  is  taken  in  response  to  a 
petition  filed  by  Twin  Ports 
Broadcasting,  Inc.  Canadian 
Concurrence  has  been  obtained  for  the 
allotment  of  Channel  282C2  at  Two 
Harbors.  The  coordinates  for  Channel 
282C2  are  46-59-51  and  91-50-13.  Widi 
this  action,  this  proceeding  is 
terminated. 
EFFECTIVE  DATE:  September  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPtEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-37, 
adopted  July  11, 1989,  and  released 
August  1, 1989.  The  full  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti^et  NW., 
Washington,  DC.  llie  complete  text  of 
this  decision  may  also  be  purchased 
from  die  Commission's  copy  contractors. 
International  Transcription  Service, 


(202)  857-3800,  2100  M  Sti^et  NW..  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authmity:  47  U.S.C.  154. 303. 

§73.202    [AmwMM] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota  is  amended 
by  revising  the  entry  for  Two  Harbors, 
by  removing  Channel  282A  and  adding 
Channel  282C2. 

Federal  Communications  Commission. 

Kari  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  A .  f^dia  Bureau. 

[FR  Doc.  89-18313  Filed  8-4-89:  6:45  am] 

SILLINQ  CODE  «71I-01-« 


47  CFR  Part  73 

[MM  Docket  No.  88-419;  RM-6358,  RM- 
6622] 

Radio  Broadcasting  Sandcas;  Amarillo 
and  Claude,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
289A  to  Amarillo,  Texas,  as  that 
community's  eighth  local  FM  service,  at 
the  request  of  John  A.  Gay,  Jr.  See  53  FR 
34560.  September  7, 1988.  In  addition, 
this  document  allots  Channel  239A  to 
Claude,  Texas,  as  that  community's  first 
local  FM  service  at  the  request  of 
Leonard  S.  Martinez.  The  channel 
allotments  can  be  made  in  compliance 
with  the  §  73.207  of  the  Commission's 
Rules,  at  the  communities'  reference 
coordinates.  The  coordinates  are  35-12- 
30  and  101-51-00  at  Amarillo  and  35-06- 
30  and  101-21-54  at  Claude.  Widi  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  September  11, 1989; 
The  window  period  for  filing 
applications  will  open  on  September  12. 
1989,  and  close  on  October  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-419, 
adopted  July  13, 1989,  and  released  July 
28, 1989.  The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Sti^et  NW..  Washington,  DC 
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The  complete  text  of  this  decision  may 
aho  be  porcbased  from  the 
Commission's  copy  contractorsi 
IntematkMwl  Transcription  Sefvice, 
(202)  857-3800, 2100  M  Street,  NW.,  Suite 
14a  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  7S 
Radio  Broadcasting. 

PART  73-[AMENDED] 

The  authority  citation  for  Part  73 
continues  to  read  as  fbUows: 

Anthority:  47  U.9.C.  154. 303. 

{731202   [AmsMM] 

2.  Section  73.20e(b).  the  Table  of  FM 
Allotments,  is  amended  under  Texas,  by 
adding  Amarilio,  Channel  ZaOA  and 
Claude,  Channel  239A. 
KsiJA.KwMingM', 

Chief,  AUocatiom  Branch.  Policy  ondRaka 
DivisioB.  Mau  Media  Bureau. 
[FR  Doc.  89-18328  Filed  8-4-89;  8^45  am] 
BHJJNQ  coot  •711-01-11 

47  CFR  Part  73 

(MM  Dockst  Na  88-619;  RM-8477  and  RM- 
6728] 

Radio  BroadcatUng  Servioea;  RMge, 
Maryland  and  Whtte  Stona,  VA 

aqency:  Federal  Communications 

Commission. 

Acnoti:  Final  rule. 

SUMMiMV:  This  document  allots  FM 
Channel  261A  to  White  Stone.  Virginia, 
in  response  to  a  counterproposal  filed 
by  Radio  El  Barco  Blanco.  The 
coordinates  for  Channel  261A  are  37-3&- 
00  and  76-17-45,  which  include  a  site 
restriction  8.5  kilometers  east  of  the 
community.  The  original  petition,  filed 
by  Keith  A.  Mayo  and  Chih  PLng  Mayo, 
requested  the  allotment  of  Channel  2dlA 
to  Ridge,  Maryland.  The  petition  was 
withdrawn  by  the  Mayos  on  March  24. 
1989.  With  this  action,  this  proceeding  is 
terminated. 

DATia:  Effective  September  15. 1989; 
The  window  period  for  filing 
applications  for  Channel  261A  at  White 
Stone.  Virginia  will  open  on  September 
18, 1989.  and  close  on  October  18, 1989. 
FOR  FURTHER  INFCMMATION  CONTACT: 
Kathleen  Sdieoerle.  Mass  Media 
Bureau.  (202)  634-6530. 
aUFPLBMNTARV  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  88-619, 
adopted  July  11, 1989,  and  released 
August  1, 1989.  The  full  text  of  this 
Commission  decision  is  avaUable  for 
inspection  and  copying  during  nonnal 
business  hours  in  Ae  FCC  Dockets 


Brandi  (Room  230),  1919  M  Street.  NW., 
Washington.  DC.  Hie  complete  text  of 
this  decision  may  also  be  pimihased 
from  the  Commission's  copy  contractors, 
bitemational  Transoiption  Service, 
(202)  857-3800. 2100  M  Street,  NW..  Suite 
140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Pwt  73 

Radio  broadcasting. 

PARTTa-CAMENOeOl 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 30S. 

$73,282   (Amended} 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Virginia  to 
add  White  Stone,  Channel  261A. 

Federal  Communications  Commission. 

Kari  Kensinger, 

Chief,  AUocaUoitB  Broach,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18312  Filed  8-4-89;  8:45  am] 

BtLUNO  COOE  SriZ-OI-H 


DEPARTMENT  OF  TRANSPORTATION 

Research  aiMl  SpaoW  Programa 
Admlniatration 

49  CFR  Parts  190, 191,  and  195 

(Docket  No.  PS-109;  Amdt  No.  19»-2 ,  181- 
7,and19S-421 

BIN  2137-AB76 

Transportation  of  Qaa  and  Hazardoua 
Uqulda  by  PfpaHne;  Reporting  Safety- 
Relatad  CondWonat  Otacovery  of 
CondMona  liy  Smart  Pfga; 
Enforcement  Rulea 

AaCNCV:  Research  and  Special  Programs 
Adminisbvtion  (RSPA). 

action:  Final  rule. 

auMMARV:  This  final  rule  document 
makes  clarifying  changes  (without 
iinposing  new  burdens]  to  recently 
established  reporting  requirements 
regarding  safety-related  conditions,  and 
states  agency  pohcy  regarding  discovery 
of  those  conditions  by  smart  pigs.  In 
addition,  the  pipeline  safety 
enforcement  procedures  are  modified  to 
reflect  statutory  changes  authorizing 
increased  civil  penalties  for  violations 
and  specific  criminal  penalties  for 
destruction  of  signs  or  maricers. 
EFFECTlve  date:  This  final  rale  with 
respect  to  Parts  191  and  195  takes  effect 
August  7, 1989.  The  changes  to  Part  ISO 
are  effective  as  of  of  October  31, 1988. 

FOR  FURTMER  information  CONTACT:  L 
M.  Furrow,  (202)  366-2392. 


Reporting  Saf ety4tehted  CondHioBs: 
Rule  Changes 

In  accordance  with  section  3  of  Pub.  L 
9&-516,  RSPA  issued  regulations 
requiring  operators  of  gas  and 
hazardous  liquid  pipeline  facilities 
subject  to  49  CFR  Parts  192, 193.  and  195 
to  (1)  report  to  RSPA  and  State  agencies 
the  existence  of  certain  eafety-reiated 
conditions  on  pipelines  in  service,  and 
(2)  add  to  their  operating  and 
maintenance  procedurel  Instructions 
that  enable  personnel  to  recognize 
potentially  reportable  conditions.  (53  FR 
24942;  July  1, 1988).  The  regulations 
require  operators  to  file  written  reports 
of  the  conditions  "within  5  working 
days  *  •  •  after  the  da(y  a 
representative  of  the  operator  first 
determines  that  the  condition  exists,  but 
not  later  than  10  working  days  after  the 
day  a  representative  of  the  operator 
discovers  the  condition."  (Sft  191.25(a) 
and  195.56(a)). 

Since  puUication  of  the  reporting 
regulations,  RSPA  has  acquired 
additional  telefacsimile,  or  fax, 
equipment  to  receive  copies  of  printed 
material  transmitted  by  telephone. 
Many  operators  wish  to  file  their  written 
safety-related  condition  reports  by 
telefacsimile.  R^A  believes  that  diis 
filing  method  could  redace  the  reporting 
burden  in  view  of  the  brief  periods 
allowed  for  reporthig.  Therefore,  KSPA 
has  dedicated  fax  equipment  to  the 
receipt  of  safety-related  condition 
reports  on  a  24-hour  basis.  The 
telei^one  number  for  use  of  the  fax 
equipment  has  been  added  to 
§  S  191.25(a)  and  195.56(a). 

The  regulations  requte  operators  to 
describe  the  precise  location  of  the 
condition  behsg  reported.  Of  the  reports 
received  thus  far.  some  have  provided 
such  detail  as  the  milepost,  but  have  not 
indicated  in  ntdiidi  State  and  city,  town, 
or  county  the  condition  exists. 
Therefore,  f  S  191.2S(b){6)  and 
195.56(b)(6)  are  revised  to  assure  that 
these  critical  factors  in  describing 
location  are  provided. 

The  regulations  also  require  operators 
to  provide  a  general  description  of  the 
safety-related  condition  being  reported. 
This  description  should  include  tiie 
name  of  the  commodity  transported  or 
stored  to  indicate  the  nature  of  the 
hazard  involved.  However,  many 
operators  have  not  included  this 
information  in  their  reports.  Therefore, 
the  name  of  the  commodify  has  been 
specifically  included  in  the  description 
required  by  Sl  191.25(H(7)  and 
19Sw56(b)(7).  hi  the  case  of  a  hazardous 
liquid  pipeline  that  cursently  carries 
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more  than  one  commodity,  the  name  of 
each  commodity  is  required. 

Interpretation  and  Statement  of  Policy 
Regarding  DisGovery  of  Safety-Rested 
CoDditioos  by  Smart  Pigs  md 
Instructimis  to  Personnd 

Because  the  lO^ay  time  period  for 
reporting  begins  to  run  when  an 
operator's  representative  "discovers"  a 
potentially  reportable  condition,  several 
operators  have  asked  RSPA  to  explain 
when  discovery  occurs  in  connection 
with  the  use  of  internal  infection 
devices,  or  smart  pigs.  Following  a  pig 
run,  one  or  more  parts  of  the  pipeline 
that  correspond  to  anomalies  in  the  data 
collected  are  excavated  and  physically 
examined  to  calibrate  the  data.  This 
calibration  provides  a  basis  for 
evaluating  any  remaining  anomalies. 
The  operators  want  to  know  at  what 
step  in  this  process  RSPA  considers 
discovery  of  a  potentially  reportable 
condition  to  occur.  Does  discovery  occur 
upon  initial  detection  of  an  anomaly, 
upon  evaluation  of  an  anomaly  aftn- 
calibration,  or  when  the  part  of  the 
pipeline  that  corresponds  to  a  calibrated 
anomaly  is  physically  examined? 

Discovery  of  a  potentially  reportable 
condition  occurs  when  an  operator's 
representative  has  adequate  information 
from  which  to  conclude  the  probable 
existence  of  a  reportable  condition.  An 
operator  would  have  adequate 
information  for  each  anomaly  that  is 
physically  examined.  Absent  physical 
examination,  discovery  may  occur  after 
the  data  are  calibrated  if  the  "adequate 
information"  test  is  met.  However,  the 
adequacy  of  the  information  that  pig 
data  provide  about  anomalous 
conditions  is  contingent  on  a  concurrent 
indication  from  a  number  of  factors  from 
which  an  operator  could  conclude  the 
probable  existence  of  a  reportable 
conditicm.  Among  these  are  the 
sophistication  of  the  pig  being  used,  the 
reliability  of  the  data,  the  accuracy  of 
data  interpretation,  and  any  other 
factors  known  by  the  operator  relative 
to  the  condition  of  the  pipeline. 

Operators  using  smart  pigs  must 
consider  these  factors  in  developing  the 
instructions  that  are  included  in  Uieir 
operating  and  maintenance  procedures 
under  S§  192.605(f)  and  195.402(f].  These 
instructions  are  to  enable  personnel  to 
recognize  potentially  reportable 
conditions,  including,  when  appropriate, 
recognizing  conditions  from  pig  data. 

Because  pig  performance  and 
operating  conditions  vary.  RSPA  cannot 
precisely  predict  the  circumstances 
under  which  discovery  will  occur  solely 
by  analysis  of  calibrated  data  before 
exccvation  of  the  suspected  part  of  the 
pipeline.  However,  RSPA  and  State 


agency  enforcoBent  personnel  wiU  look 
carefully  at  operators'  insbiictions 
regarding  data  produced  by  the  Smart 
pigs  in  service  in  con)unctioe  with  other 
available  data  to  see  whether  the 
instructions  are  consistent  with 
reasonable  conclusions  that  can  be 
drawn  from  that  data. 

Change  in  Penalties 

Sections  106  and  205  of  the  Pipeline 
Safety  Reauthorization  Act  of  1988  (Pub. 
L.  100-561.  October  31, 1988)  increases 
the  maximum  amounts  of  civil  penalties 
assessable  under  the  Natural  Gas 
Pipeline  Safety  Act  of  1968  (49  App. 
U.S.C,  1671  etseq.)  ("NGPSA")  and  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (49  App.  U.S.C.  2001  et  seq.] 
("HLPSA").  The  maximunv  penalties, 
which  apply  to  violations  of  the  NGPSA 
and  the  HLPSA  and  any  regulation 
(including  Uiose  in  49  CFR  Parts  191, 192, 
193, 195,  and  199)  or  order  issued  under 
those  statutes,  were  increased  from 
$1,000  to  $10,000  per  violation  for  each 
day  the  violation  persists,  and  from 
$200,000  to  $500,000  for  any  related 
series  of  violations.  Therefore,  RSPA  is 
amending  its  regulations  in  Part  190 
governing  the  assessment  of  civil 
penalties  to  reflect  these  statutory 
changes.  The  regulations  are  amended 
further  to  clarify  that  the  violations  to 
which  the  civil  penalties  apiply  are  those 
determined  by  the  agency. 

In  addition,  sections  107  and  206  of 
Pub.  L.  100-561  make  identical 
amendments  to  the  NGPSA  and  the 
HLPSA,  establishing  specific  criminal 
penalties  for  any  person  who  wrillfully 
and  knowingly  defaces,  damages, 
removes,  or  destroys  any  pipeline  sign 
or  right-of-way  marker  required  by 
Federal  law  or  regulation.  Line  markers 
for  gas  and  hazardous  liquid  pipelines 
are  required  under  49  CFR  Parts  192  and 
195.  Therefore,  RSPA  is  amending  its 
regulations  in  Part  190  that  specify 
applicable  criminal  penalties  to  include 
the  new  penalties  regarding  destruction 
of  signs  or  markers. 

Paperworic  Reduction  Act 

The  existing  reporting  requirements  of 
§§  191.23, 191.25. 195.55,  and  195.56  have 
been  approved  by  tiie  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  (OMB 
approval  number  2137-0578).  The 
reporting  burden  estimate  submitted  to 
OMB  that  provided  a  basis  for  tliat 
approval  is  not  materially  affected  by 
this  final  rule.  Therefore,  RSPA  has  not 
submitted  additional  information  to 
OMB  for  further  approval  under  the  Act 


Notice  Not 

This  final  rrie  facilitates  reporting  of 
safety-related  conditions  by 
telefacsimile,  and  clarifies  existhig 
generalised  requests  for  information 
(8  191.25(bK6)  and  (7)  and  §  195J6(b)(6) 
and  (7)).  These  rule  changes  do  not  add 
new  burdens  to  the  existing  regulations 
or  otherwise  substantially  modify  those 
requirements.  For  these  reasons,  notice 
and  opportunity  to  comment  on  these 
changes  are  unnecessary,  and  the  rule 
changes  are  fmal,  effective  upon 
publication.  Additionally,  the  two 
changes  to  part  190  modify  agency  rules 
of  practice  and  procedure,  llie 
Administrative  Procedure  Act  does  not 
require  prior  notice  of  such 
modifications.  Because  these  changes 
reflect  statutory  amendments  already  in 
effect  they  are  effective  as  of  the  date  of 
enactment  of  the  statute. 

Impact  Assessment 

This  final  rule  is  considered  ncMunaior 
under  E.0. 12291,  and  it  is  not  significant 
under  DOT  procedures.  The  economic 

impact  of  this  final  rule  is  not  large 
enough  to  warrant  production  of  a 
detailed  economic  evaluation. 

Federalism 

This  final  rule  has  been  analyzed 
under  E.0. 12612,  and  RSPA  has 
determined  it  does  not  warrant 
preparation  of  a  FederaUsm 
Assessment 

List  of  Subjects 

49  CFR  Part  190 

Pipeline  safety.  Penalty,  Enforcement 
procedures. 

49  CFR  Port  191 

Pipeline  safety.  Gas,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  195 

Pipeline  safety,  Hazardous  liquids. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
RSPA  amends  49  CFR  ParU  190. 191. 
and  195  as  follows: 

PART  190— [AMENDED] 

1.  The  authority  citation  for  Part  190  is 
revised  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672. 1677. 1679a, 
1679b.  1680. 16B1. 1804.  2002.  2006.  2007.  2008. 
2009.  and  2010:  49  CFR  1.S3. 

2.  Section  190.223(a)  is  revised  to  read 
as  follows: 
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I190J23   Mttrimum  ptnaWM. 

(a)  Any  person  who  is  determined  to 
have  violated  a  provision  of  the  NGPSA 
or  the  HLPSA  or  any  regulation  or  order 
issued  under  either  of  those  Acts,  is 
subject  to  a  civil  penalty  not  to  exceed 
$10,000  for  each  violation  for  each  day 
the  violation  continues  except  that  the 
maximum  civil  penalty  may  not  exceed 
$500,000  for  any  related  series  of 
violations. 


3.  Section  190.229  is  amended  by 
redesignating  paragraph  (d)  as  (e]  and 
adding  a  new  paragraph  (dj  to  read  as 
follows: 

$190,229    Crimlnai  penalttes  aensraNy. 

*        •        •        •        • 

(d)  Any  person  who  willfully  and 
knowingly  defaces,  damages,  removes, 
or  destroys  any  pipeline  sign  or  right-of- 
way  marker  required  by  the  NGPSA,  the 
HLPSA,  or  the  HMTA,  or  any  regulation 
or  order  issued  thereunder  shall,  upon 
conviction,  be  subject,  for  each  offense, 
to  a  fine  of  not  more  than  $5,000, 
imprisonment  for  a  term  not  to  exceed  1 
year,  or  both. 


PART  191— [AMENDED] 

4.  The  authority  citation  for  Part  191 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1681(b)  and 
lB08(b);  §S  191.23  and  191.25  also  issued 
under  49  App.  U.S.C.  1672(a):  and  49  CFR 
1.53. 

5.  Section  191.25(a]  is  amended  by 
adding  the  following  as  the  last 
sentence:  'To  file  a  report  by 
telefacsimile  (fax),  dial  (202)  472-1666." 

6.  In  S  191.25(b],  paragraphs  (b)  (6)  and 
(7)  are  revised  to  read  as  follows: 

9191.25    niingsafcty-rtlatsd  condition 
rsports. 

•        *        *        «        * 

(b)  •  •  * 

(6)  Location  of  condition,  with 
reference  to  the  State  (and  town,  city,  or 
county)  or  offshore  site,  and  as 
appropriate,  nearest  street  address, 
offshore  platform,  survey  station 
number,  milepost,  landmark,  or  name  of 
pipeline. 

(7)  Description  of  the  condition, 
including  circumstances  leading  to  its 
discovery,  any  significant  effects  of  the 
condition  on  safety,  and  the  name  of  the 
commodity  transported  or  stored. 


PART  195— (AMENDED] 

7.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 


Authority:  49  App.  U£.C.  2002;  and  49  CFR 
1.53. 

8.  Seciion  195.56(a]  is  amended  by 
adding  the  following  as  the  last 
sentence:  'To  file  a  report  by 
telefacsimile  (fax),  dial  (202)  472-1666." 

9.  In  S  195.56(b),  paragraphs  (b)  (6)  and 
(7)  are  revised  to  read  as  follows: 

9 195.56    niing  safetynlated  condition 
rsports. 


(b)  *  •  • 

(6)  Location  of  condition,  with 
reference  to  the  State  (and  town,  city,  or 
county)  or  offshore  site,  and  as 
appropriate  nearest  street  address, 
offshore  platform,  survey  station 
number,  milepost,  landmark,  or  name  of 
pipeline. 

(7)  Description  of  the  condition, 
including  circimistances  leading  to  its 
discovery,  any  significant  effects  of  the 
condition  on  safety,  and  the  name  of  the 
commodity  transported  or  stored. 
***** 

Issued  in  Washington.  DC  on  July  28, 1989. 
Travis  P.  Dungan, 

Administrator,  Research  and  Special 
Programs  Administration. 
[FR  Doc.  89-18113  Filed  8-4-89;  8:45  am] 
BILUNQ  COOE  4910-«(MI 

49  CFR  Parts  192  and  195 

IDocket  No.  PS-110;  Amdt  192-65  and  195- 
43;  Docicet  No.  PS-95:  Amdt  192-62 
Correction] 

RIN  2137-AB  69  and  2137-AB  24 

Pipeline  Safety;  Steel  Pipe 

AOENCY:  Research  and  Special  Programs 
Administration  (RSPA). 
ACTION:  Final  rule  and  correction. 

SUINMARY:  This  docoment  updates  to  the 
1988  edition  the  existing  incorporation 
by  reference  in  the  gas  and  hazardous 
hquid  pipeline  safety  standards  of  the 
American  Petroleum  Institute  (API) 
SpeciHcation  5L,  "Specification  for  Line 
Pipe."  The  purpose  of  this  updating  is  to 
permit  operators  to  use  steel  pipe  made 
in  accordance  with  API's  latest 
technical  requirements.  This  document 
also  corrects  an  amendment  to  section  II 
of  Appendix  A  to  Part  192  ineluded  in  a 
final  rule  document  published  February 
6. 1989  (Amdt.  192-62;  54  FR  5625],  by 
removing  certain  CFR  units  that  were 
reserved  unintentionally. 
EFFECTIVE  date:  This  final  rule  takes 
effect  September  6, 1989.  The  correction 
to  Appendix  A  to  Part  192  is  effective 
August  7. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Albert  C.  Gamett.  (202)  36fr-2036. 
regarding  the  content  of  this  document; 


or  the  Dockets  Unit,  (202)  366-5046,  for 
copies  of  this  document  or  other 
material  in  the  docket. 
SUPPLEMENTARY  INFORMATION:  API 
Specification  5L,  "Specification  for  Line 
Pipe,"  is  the  principal  specification  used 
by  pip'eline  operators  foi  the 
procurement  of  high  strength  steel  pipe 
used  in  gas  and  hazardous  liquid 
pipelines  in  the  United  States.  RSPA's 
safety  standards  for  pipelines 
transporting  gas  or  hazardous  liquids  (49 
CFR  parts  192  and  195)  incorporate  by 
reference  certain  requirements  of  the 
1985  edition  of  API  Specification  5L. 
Under  §  192.55  (a)  and  (b),  steel  pipe 
qualifies  for  use  in  gas  pipelines  if  it  was 
manufactured  in  accordance  with  a 
"listed  specification,"  which  includes 
API  5L  (see  section  I  of  Appendix  B  to 
part  192).  Additionally,  for  gas  pipelines, 
S  192.55(e]  requires  that  new  steel  pipe 
that  has  been  cold  expanded  must 
comply  with  the  mandatory  provisions 
of  API  5L.  For  hazardous  liquid 
pipelines,  API  5L  is  referenced  in  the 
table  in  §  ig5.106(e],  which  denotes 
allowable  seam  joint  factors  for  the 
internal  design  pressure  formula  for 
steel  pipe.  For  both  gas  end  hazardous 
liquid  pipelines,  the  tensile  tests  of  API 
5L  are  prescribed  for  determining  yield 
strength  required  in  the  internal  design 
pressure  formula  when  specified 
minimum  yield  strength  is  unknown 
(§§  192.107(b)  and  195.1D6(b)).  The 
listings  of  referenced  documents  in 
Appendixes  A  and  B  to  Part  192  and  in 
§  195.3  indicate  that  the  1985  edition  is 
the  currently  applicable  edition  of  API 
5L. 

The  Bethlehem  Steel  Corporation 
petitioned  RSPA  to  adopt  the  1988 
edition  of  API  5L  (Petition  No.  P-33).  and 
then  met  with  RSPA  staff  on  April  19, 
1989,  to  provide  additional  information 
concerning  the  petition.  A  summary  of 
the  meeting  is  filed  in  the  docket  with 
the  petition. 

RSPA  has  reviewed  the  1988  edition  of 
API  5L  and  found  it  to  be  satisfactory  to 
achieve  the  purposes  for  which  API  5L  is 
incorporated  by  reference  in  parts  192 
and  195.  This  review  disclosed 
differences  between  the  1988  and  1985 
editions,  the  more  significant  of  which 
are  discussed  below.  RBPA  believes 
these  differences  would  not  add 
significantly  to  the  burden  of 
compliance  if  the  1988  edition  were 
incorporated  by  reference  instead  of  the 
1985  edition.  Also,  incorporation  by 
reference  of  the  1988  edition  will 
contribute  to  pipeline  safety  by 
permitting  operators  to  use  steel  pipe 
manufactured  according  to  API's  most 
recent  technical  requirements. 
Moreover,  because  pipe  manufacturers 
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commonly  use  the  most  recmtty 
published  edition  of  AW  5L,  updating 
references  to  the  1988  edition  should 
eliminate  any  difficulty  operators  may 
now  have  in  procuring  steel  pipe  that 
meets  Parts  192  or  195  requirements. 
Accordingly,  by  this  amendment,  RSPA 
is  updating  to  the  1988  edition  the 
references  to  API  5L  in  parts  192  and 
195. 

Significant  Differences  Between  the  1988 
and  1985  Editions  That  Affect 
References  in  Parts  192  and  195 

Section  3,  Chemical  Propertieg  and 
Tests.  A  change  in  this  section  permits 
columbinm.  titanium,  and  vanadium  to 
be  used  in  Grade  B  pipe. 

Section  4.  Mechanical  Properties  and 
Tests.  This  section  was  changed  by 
deletion  of  the  higher  minimum-ultimate- 
tensile-strengtfa  vahKS  for  pipe  in  grades 
X52— XK  that  is  20-inch  outside 
diameter  and  larger,  widi  wall  thickness 
0.375  inch  and  less.  Now  only  a  single 
minimum-ultimate-strength  value  is 
prescribed  for  each  of  these  grades  of 
pipe.  The  change  permits  pipe 
manufacturers  to  optimize  the 
composition  of  steel  to  improve  fracture 
toughness  and  weldability  across  the 
full  range  of  line  pipe  sizes  and  wall 
thicknesses. 

Section  5,  Hydrostatic  Tests. 
Supplementary  Requirement  14  is 
referenced  in  this  section  and  added  to 
Appendix  E.  It  is  intended  to  prevoit 
distortioD  when  hydrostatically  testing 
pipe  at  pressures  equivalent  to  stresses 
in  excess  of  90  percent  of  specified 
minimum  yield  strength. 

Section  10,  Workmanship,  Visual 
Inspection,  and  Repair  of  Defects.  This 
section  was  reorganized  without 
significant  change  of  intent. 

Appendix  B,  R^tair-Weiding 
Procedure  and  Welder  Performance 
Tests.  A  change  eliminates  reference  to 
conditions  for  weld  repairs  made  at 
temperatiues  below  50  °F.  Hie  same 
conditions  now  apply  to  all  weld 
repairs. 

Appemiix  E.  Supplementary 
Requirements.  The  contents  of  former 
Supplementary  Requirements  5  and  8 
have  been  combined  into 
Supplementary  Requirement  5,  Fracture 
Toughness  Testing  (Charpy).  The 
principal  changes  follow: 
— ^The  test  specimen  size  for  determining 

absorbed  energy  and  fracture 

appearance  was  standardized,  so  the 

same  specimen  may  be  used  for  both 

determinations 
— The  range  of  pipe  dianteters  subject  to 

charpy  impact  testing  was  extended 

to  a  minimum  of  4Vi-ind)  outside 

diameter 


— When  it  is  not  possible  to  obtain  fiill 
size  specimens,  sub-size  specimens 
may  be  used 

—The  specified  test  temperature  is 
chanpd  to  50  °F  or  lower 

—The  description  of  tbs  frequency  of 
testing  is  modified  and  the  frequency 
of  tests  for  small  lots  is  clarified. 

Impact 

RSPA  believes  that  incorporation  by 
reference  of  the  1988  edition  of  API  5L 
will  contribute  to  pipeline  safety  by 
permittiiig  die  use  of  APTs  latest 
technical  requirements  for  the 
manufacture  of  steel  |ripe.  Because 
updating  existing  references  to  API  5L  to 
the  1988  edition  will  not  add 
significantly  to  the  bm-den  of 
compliance  with  parts  192  and  195,  and 
may  relieve  the  difficulty  of  procuring 
pipe  under  die  outmoded  1985  edition, 
RSPA  believes  that  prior  notice  and  an 
opportunity  for  public  comment  are 
unnecessary.  Therefore,  in  accordance 
with  5  U.S.C.  553,  this  amendment  is 
final. 

Also,  the  amendment  will  have  an 
effect  on  the  economy  of  less  than  $100 
million  a  year,  will  not  result  in  a  major 
increase  in  costs  for  consumers  ami 
industry,  and  will  have  no  significant 
adverse  effects.  Hence,  this  action  is  not 
considered  "major"  undo-  Executive 
Order  12291  or  "significant"  under  DOT 
procedures.  Since  this  amendment 
merely  updates  existing  references  to 
API  5L  without  significantly  affecting 
compliance  or  enforcement  burdens,  the 
economic  impact  of  this  action  is 
minimal  and  the  preparation  of  an 
evahiation  of  costs  and  benefits  is  not 
warranted. 

RSPA  has  analyzed  this  action  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparing  a 
Federalism  Assessment. 

List  of  Sul^ects 

49  CFR  Part  192 

Pipeline  safety.  Steel  pipe.  Gas. 

49  cm  Part  195 

Pipeline  safety.  Steel  pipe.  Hazardous 
liquid. 

In  consideration  of  the  foregoing, 
RSPA  makes  the  following  correction 
and  amends  49  CFR  parts  192  and  195  as 

■follows: 

Appendix  A  to  Part  182 — {Corrected] 

1,  Correction. 

In  the  final  rule  document  8B-2542  on 
page  5628  in  the  issue  of  Monday, 
February  6, 1988,  change  item  16  under 


Part  198— Amended  by  removing  the 
words  "amt  reserving." 

2.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authofily:  49  App.  UJ&JC.  1672  and  1604;  48 
CFR1.S3. 

Appendix  A  to  Part  192— {AnMndadl 

3.  In  section  II.A.(2)  of  Appendix  A  to 
Part  192.  the  parenthetic  expression 

"(1985)"  is  removed  and  "(1988)"  U 
added  in  its  place. 

4.  In  the  listing  for  API  SL  in  sectioo  I 
of  Appendix  B  to  Part  182.  the 
parenthetic  expression  "(1985)"  is 
removed  and  ''(1968)"  is  added  in  its 
place. 

5.  The  authority  citation  of  Part  196 
continues  to  read  as  follows: 

Autlxiritr  49  App.  U.S.C  2002;  and  49  CFR 
1.53. 

S19SJ   [AnMndetfl 

6.  In  §  195.3(c)[l](iii).  the  parenthetic 
expression  "(1985)"  is  removed  and 
"(1988)"  is  added  in  its  place. 

Issued  in  Washingtoa  DC  on  July  28, 1968. 
Travis  P.  Duasao, 

Administrator.  Research  6' Special  Programs, 
Administration. 

[FR  Doc  80-18111  Filed  8-4-80;  8:45  am) 
BIUJNQCOOE 


Naflonal  Highway  Traffic  Safety 
Admlnittrstlon 


49  CFR  Part  571 
IDocket  Na  87-08; 

RIN  2127-AM1 


4) 


Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

agency:  National  Hi^way  Traffic 
Safety  Administration  (NHTSA),  DOT. 

action:  Technical  amendment. 


:  Lap/shoulder  safety  belts  are 
required  to  be  installed  at  all  forward- 
facing  rear  outboard  seating  positions  in 
passenger  cars  (odier  than  convertibles) 
manufactured  on  or  after  December  11, 
1989.  Aldiou^  NHTSA  typically 
includes  language  in  its  regulations 
when  necessary  in  order  to  permit 
manufacturers  the  option  to  begin 
complying  with  new  requirements  on 
vehicles  manufactured  before  the  date 
those  new  requirements  take  effect,  the 
agency  inadvertently  omitted  such 
language  from  the  new  rear  seat  lap/ 
shoulder  belt  requirements.  This  notice 
adds  language  that  will  correct  this 
oversight  and  clarify  the  new 
requirement  for  rear  seat  lap/shoulder 
belts  in  passenger  cars  other  than 
convertibles. 


■ 

32346  Federal  Register  /  Vol.  54.  No.  150  /  Monday.  August  7.  1989  /  Rules  and  Regulations 


date:  The  amendment  made  by  this 
notice  takes  effect  August  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  Strombotne,  Chief, 
CrashworthinesB  Division.  NRM-12, 
Room  5320.  NHTSA.  400  Seventh  Street 
SW..  Washington.  DC  20590  (202-366- 
2264). 

SUFPLEMENTARV  INFORMATION:  On  June 
14, 1989,  NHTSA  published  a  Bnal  rule 
amending  Standard  No.  208,  Occupant 
Crash  Protection  (49  CFR  571.208).  This 
amendment  established  a  new 
requirement  for  lap/shoulder  safety 
belts  to  be  installed  at  all  forward- 
facing  rear  outboard  seating  positions  in 
passenger  cars  (other  than  convertibles) 
manufactured  on  or  after  December  11, 
1988.  In  a  letter  dated  ]une  28, 1989,  Ford 
Motor  Company  (Ford)  a&ked  the 
agency  whether  it  could  begin  installing 
lap/shoulder  safety  belts  that  comply 
vtiiti  the  requirements  that  take  effect  on 
December  11, 1989  in  vehicles 
manufactured  before  that  date. 
In  its  rules  establishing  new 
requirements,  NHTSA  routinely 
discusses  the  issue  of  whether  vehicles 
or  equipment  manufactured  before  the 
date  the  new  requirements  take  effect 
may  comply  with  those  new 
requirements  in  lieu  of  complying  with 
the  existing  requirements.  However,  the 
rear  seat  lap/shoulder  belt  rule 
inadvertently  omitted  any  such 
discussion.  To  correct  this  oversight,  this 
notice  adds  language  to  the  newly 
established  requirements  to  make  clear 
that  vehicles  may  comply  with  the 
requirements  that  take  effect  on 
December  11. 1989  in  advance  of  that 
date  without  violating  any  other 
provisions  in  Standard  No.  208. 

This  notice  does  not  impose  any 
additional  responsibilities  on  any 
vehicle  manufacturers.  Instead,  Uiis 
notice  corrects  an  oversight  in  the  June 
14, 1989  rule.  This  notice  merely  permits 
those  manufacturers  that  wish  to  do  so 
to  install  rear  seat  lap/shoulder  belts 
that  comply  with  the  requirements  for 
vehicles  manufactured  on  or  after 
December  11, 1989  in  vehicles 
manufactured  before  that  date. 
Accordingly,  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  this  amendment  are 
unnecessary  and  that  this  rule  should  be 
effective  upon  publication. 

list  of  SubjecU  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  571.208  is  amended  as  follows: 


PART  571-{  AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

$571,208    [Amended] 

2.  Section  S4.1.4.2(a)  of  Standard  No. 
208  in  S  571.206,  is  revised  to  read  as 
follows: 

S4.1.4.2(a]  Each  passenger  car,  other 
than  a  convertible,  manufactured  before 
December  11, 1989  may  be  equipped 
with,  and  each  passenger  car,  other  than 
a  convertible,  manufactured  on  or  after 
December  11, 1989  and  before 
September  1, 1990  shall  be  equipped 
with  a  Type  2  seat  belt  assembly  at 
every  forward-facing  rear  outboard 
designated  seating  position.  Type  2  seat 
belt  assemblies  installed  pursuant  to 
this  provision  shall  comply  with 
Standard  No.  209  (49  CFR  571.209)  and 
with  S7.1.1  of  this  standard. 
***** 

Issued  on  August  1. 1989.  v 

Jeffrey  R.  MiUer. 
Acting  Administrator. 
(FR  Doc.  89-18337  Filed  8-4-89;  8:45  ami 

MLimO  CODE  4«1»-S»-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  215 
[Docket  No.  90411-«171] 

Subsistence  Taking  of  North  Pacific 
Fur  Seals 


SUPPUEMENTARY  INFORMATION: 

I.  Background 

The  subsistence  harvest  of  North 
Pacific  fur  seals  [Callortiinus  ursinus)  on 
the  Pribilof  Islands,  Alaska,  is  governed 
by  regulations  found  in  50  CFR  part  215 
Subpart  D — ^Taking  for  Subsistence 
Purposes.  These  regulations  were 
published  under  the  authority  of  the  Fur 
Seal  Act,  16  U.S.C.  1151  et  seq.,  and  the 
Marine  Mammal  Protection  Act,  16 
U.S.C.  1361  et  seq.  (see  51  FR  24828,  July 
9, 1986).  The  purpose  of  these 
regulations  is  to  limit  the  take  of  fur 
seals  to  a  level  providing  for  the 
legitimate  subsistence  needs  of  the 
Pribllovians  using  humane  harvesting 
methods,  and  to  restrict  taking  by  sex, 
age,  and  season  for  herd  management 
purposes. 

The  following  subsistence  harvest 
levels  have  been  recorded  on  the 
Pribilof  Islands  since  1985: 


AGENCY:  National  Marine  Fisheries 
Service,  NOAA.  Commerce. 
ACTION:  Final  notice  of  harvest  levels. 

summary:  Regulations  on  subsistence 
taking  of  North  Pacific  fur  seals  require 
the  National  Marine  Fisheries  Service 
(NOAA  Fisheries)  to  publish  a  summary 
of  the  previous  year's  fur  seal  harvest 
and  a  discussion  of  the  number  of  seals 
expected  to  be  taken  in  the  current  year 
to  meet  the  subsistence  needs  of  the 
Aleut  residents  of  the  Pribilof  Islands. 
NOAA  Fisheries  published  this  notice 
on  May  31, 1989.  Following  a  30-day 
public  comment  period,  NOAA  Fisheries 
is  publishing  a  final  notice  of  the 
expected  harvest  levels  for  1989,  as 
follows: 

St.  George  Island:  533-600 
St.  Paul  Island:  1,600-1,800 
EFFECTIVE  DATE:  June  30, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Steven  Zimmerman,  907-586-7233  or 
Georgia  Cranmore,  301-427-2289. 


St.  Paul 
Island 

St.  George 
Island 

Total 

1985 

3,384 
1.299 
1.710 
1,145 

329 

124 

92 

113 

3.713 

1966 

1,423 

1987 

1,802 

1988 

1,258 

NOAA  Fisheries  published  a  proposed 
notice  summarizing  the  1988  harvest 
and,  based  on  previous  harvest  data, 
proposed  an  estimated  1989  harvest 
range  of  1,600-1,800  on  St.  Paul  Island, 
and  533-600  on  St.  George  Island  (54  FR 
23233,  May  31, 1989). 

II.  Response  to  Public  Comments 

During  the  public  review  period,  the 
following  groups  provided  written 
comments  on  harvest  levels: 
Aleut  Community  Council,  St.  Paul 

Island 
Pribilof  Island  Aleut  Community  of  St. 

George  Island 
Humane  Society  of  the  United  States 
Greenpeace  USA       I 
Friends  of  Animals     ' 

In  the  proposed  notice,  we  noted  our 
intention  to  propose  an  amendment  to 
50  CFR  part  215  Subpart  D  deleting  the 
option  of  extending  the  harvest  season 
beyond  August  8.  As  discussed  in  the 
1986  preamble  to  the  final  rule  on 
subsistence  taking  (51  FR  24838.  July  9, 
1986)  and  in  the  1987  and  1988  final 
notices  of  harvest  levels  (52  FR  26481. 
July  15. 1987:  53  FR  28886,  August  1, 
1988),  NOAA  Fisheries  added  the 
harvest  extension  option  at  the  request 
of  the  Pribilof  Aleuts  to  accommodate  a 
"family-style"  harvest  that  would  take 
fewer  seals  per  day  over  a  longer  period 
of  time.  On  St.  Paul  Island,  however. 
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harvesting  has  been  confined  to 
weekdays  between  July  14  and  August  8 
during  the  1986  Snd  1987  harvest 
seasons;  and  a  total  of  12  harvest  days 
occurred  between  July  18  and  August  8 
in  1988,  although  harvesting  was 
authorized  for  each  day  starting  on  June 
30.  On  St.  George  Island,  harvests 
occurred  on  4  days  in  1986,  2  in  1987, 
and  4  days  in  1988.  After  the  first  week 
of  August  on  the  Pribilof  Islands,  the 
rigid  segregation  of  seals  by  age  and  sex 
begins  to  break  down  and  young  female 
seals  commingle  with  the  harvestable 
subadult  males.  Females  can  be 
mistaken  for  males  and  harvested 
accidentally.  Any  taking  of  female  seals 
must  be  considered  significant  to  the 
long  term  recovery  of  this  depleted 
populatioa  When  harvest  season 
extensions  were  granted  in  1986  and 
1987,  the  harvest  had  to  be  terminated 
on  the  first  day  of  the  extension  because 
of  excessive  taking  of  female  seals. 

NOAA  Fisheries  decided  to  propose 
the  amendment  on  harvest  extensions 
because  of  the  demonstrated  risk  of 
taking  female  seals  after  August  8,  the 
observed  inability  of  harvesters  to 
distinguish  young  males  from  females, 
and  the  absence  of  a  "family-style" 
harvest  strategy  on  the  Pribilof  Islands. 
However,  two  commenters  requested 
the  preparation  of  a  subsistence 
evaluation  imder  section  810  of  the 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  Pub.  L.  9fr- 
487,  as  amended,  before  taking  any 
action  on  the  proposed  amendment 

Section  810  of  ANILCA  is  titled 
"Subsistence  and  land  use  decisions." 
The  purpose  of  this  section  is  to  ensure 
that  the  effect  on  subsistence  uses  is 
evaluated  when  a  Federal  agency  is 
determining  whether  to  "withdraw, 
reserve,  lease,  or  otherwise  permit  the 
use,  occupancy,  or  disposition  of  public 
lands  *  *  *."  NOAA  is  not  making  such 
a  land  disposition  determination  at  this 
time.  The  subsistence  and  land  use 
decisions  regarding  the  Pribilof  Island 
were  the  subject  of  other  legislation, 
namely  the  Alaska  Native  Claims  Act, 
33  U.S.C.  1601  et  seq.  The  Federal  action 
in  question  concerns  the  regulation  and 
management  of  wildlife,  not  the 
disposition  or  use  of  real  property.  Thus, 
NOAA  Fisheries  disagrees  with  the 
request  to  prepare  a  subsistence 
evaluation  under  this  Act. 

One  commenter  complained  about  the 
timing  of  the  publication  of  the  proposed 
notice  and  the  absence  of  a  public 
hearing.  Unfortunately,  the  publication 
of  the  proposed  notice  was  delayed,  in 
part,  because  of  unusually  heavy 
workloads  associated  with 
implementation  of  amendments  to  the 


MMPA.  However,  delay  in  publication 
did  not  reduce  the  time  available  for 
public  review  of  the  proposed  harvest 
levels,  nor  did  it  preclude  "meaningful 
consideration  of  public  comments,"  as 
this  commenter  alleges.  This  commenter 
also  stated  that  an  oral  request  was 
made  to  NOAA  Fisheries  for  an  informal 
meeting  to  discuss  the  1988  harvest  and 
the  1989  estimates  of  subsistence  need. 
No  such  request  was  received  by  NOAA 
Fisheries,  and  this  matter  was  not 
brought  to  oiur  attention  until  the  close 
of  the  comment  period.  We  regret  this 
misunderstanding  and  suggest  that,  in 
the  future,  written  communication  be 
used  for  such  requests. 

One  commenter  questioned  the  use  of 
the  term  "subsistence  harvest"  to 
describe  the  "annual  slaughter"  of  fur 
seals  on  the  Pribilof  Islands  and  stated 
that  the  subsistence  need  for  fur  seals 
does  not  exist.  Another  commenter 
criticized  the  efficiency  of  the  seal 
harvest  and  questioned  the  meaning  of 
the  decline  in  the  weight  of  meat 
recovered  per  seal.  This  commenter 
believes  that  NOAA  Fisheries  should 
require  greater  than  43.5  percent-use  of 
each  seal  carcass  (the  average  amount 
recorded  in  1988).  The  maximum 
possible  percent-use  for  food  is 
approximately  53.3  based  on  data 
collected  in  1987.  This  includes 
everything  (including  bone)  except  the 
pelt,  blubber,  skull,  neck,  internal  organs 
other  than  heart  and  liver,  and  body 
fluids.  NOAA  Fisheries  considers  a 
percent-use  of  43.5  to  comply  with 
standards  for  "substantial  use"  of  seal 
carcasses.  We  encourage  subsistence- 
users  to  maintain  or,  if  possible, 
increase  their  percent-use  of  each  fur 
seal  taken  for  subsistence  purposes. 

The  reason  the  average  amount  of 
meat  taken  per  seal  has  declined  since 
1985  appears  to  be  the  result  of  a 
selection  for  smaller,  younger  seals  by 
subsistence-users.  The  estimated  mean 
weight  of  meat  taken  per  seal  was  12.5 
kg  in  1985, 11.1  kg  in  1986, 10.4  kg  in 
1987,  and  10.5  kg  in  1988.  One 
commenter  recommends  a  lower 
estimate  of  subsistence  needs  for  seal 
meat  on  St.  Paul  Island  (1.192  seals) 
based  on  calculations  of  meat  consumed 
using  an  assumed  percent-iise  of  53.3. 

NOAA  Fisheries  disagrees  with  this 
ai^gument  for  lowering  the  1989 
subsistence  needs  estimate.  A 
requirement  to  consume  virtually  all 
edible  parts  of  the  seal  (i.e.,  53.3  percent 
of  the  carcass  by  weight)  appears  to  be 
unreasonably  burdensome.  The 
approximately  44  percent-use  recorded 
during  the  preceding  3  years  represents 
substantial  use  of  seals  for  food  as 
required  by  the  MMPA  and  the  Fur  Seal 


Act.  Based  on  a  review  of  all  pertinent 
data  and  comments.  NOAA  Fisheries 
has  concluded  that  the  harvest  levels 
proposed  in  the  May  31  notice  are 
reasonable  and  fair  estimates  of 
subsistence  needs  for  fur  seal  meat  in 
1989. 

Two  commenters  recommend  that 
NOAA  Fisheries  act  promptly  to  amend 
the  subsistence  regulations  to  eliminate 
the  extension  option.  As  noted  above  in 
discussions  of  the  comments  from 
Pribilof  Island  Aleut  groups,  NOAA 
Fisheries  intends  to  make  this  proposal 
and  offers  the  following  tentative 
timetable  for  implementation: 
September  30, 1989— Publication  of  the 

proposed  rule 
November  15, 1989— Close  of  the  public 

comment  period 
January  15, 1990— Publication  of  a  final 

rule 

Three  commenters  are  concerned 
about  the  retention  of  bacula  ("seal 
sticks")  from  the  1988  harvest  by  the  St. 
Paul  Island  subsistence-users  as 
reported  in  the  proposed  notice.  One 
commenter  encourages  us  to  "continue 
monitoring  the  retention  of  parts, 
investigate  the  transport  and  marketing 
of  the  product,  and  pursue  enforcement 
actions  against  individuals  found 
violating  the  law."  In  an  effort  to  control 
possible  commercial  use  of  a 
subsistence  harvest  byproduct,  another 
commenter  proposes  that  NOAA 
Fisheries  collect  a  baculum  from  the 
harvesters  for  each  seal  killed.  The 
baculum  would  be  a  "ticket"  to  allow 
the  harvester  to  leave  the  killing  field. 

NOAA  Fisheries  is  also  concerned 
about  the  retention  of  bacula  from  the 
1988  harvest,  since  bacula  have  no 
known  use  or  value  as  handicrafts. 
Bacula  are  used  in  Asian  countries  for 
aphrodisiacs.  The  latter  commenter's 
proposal  to  address  this  potential 
problem,  however,  is  not  supported  by 
NOAA  Fisheries.  It  would  constitute  an 
unreasonable  interference  with  the 
subsistence  harvest  and  appears  to  be 
excessively  punitive.  NOAA  Fisheries 
has  informed  the  Pribilovians  of  the 
regulations  on  use  of  subsistence 
harvest  byproducts  and  no  illegal  use  of 
the  bacula  from  the  1988  harvest  has 
been  documented. 

On  June  1, 1989,  the  U.S.  Fish  and 
Wildlife  Service  accepted  and 
forwarded,  to  the  Secretariat  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES),  a  proposal  by  NOAA 
Fisheries  to  add  North  Pacific  fur  seals 
to  Appendix  II  of  CITES.  Listing  under 
CITES  will  assist  us  in  enforcing 
domestic  subsistence  laws  and  facilitate 
legitimate  trade  in  seal  parts  taken 
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during  the  commercial  harvests  before 
1985.  Pribilof  Aleuts  and  others  seeking 
to  legally  export  seal  parts  and 
products,  through  the  CITES  permit 
process,  would  be  able  to  obtain 
documentation  attesting  to  the  legality 
of  their  shipments  for  presentation  to 
customs  officers  and  other  officials. 
Dated  Augntt  2. 1969. 

AaMittaiUAdminittratorforFisherie*, 
National  Mariae  Fiaheriea  Service. 
[FR  Doc  89-18415  Filed  8-»-«9;  8^45  am] 
■LUM  OOK  Mia-t»« 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  CE-RM-89-101] 

Energy  Conservation  Program  for 
Consumer  Products;  Inquiry 
Concerning  a  Petition  for  Rulemaking 
Regarding  Portable,  Windowless, 
Single-Package  Type  Air  Conditioners 

agency:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 

action:  Notice  of  Inquiry. 


summary:  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended 
by  the  National  Energy  Conservation 
Policy  Act  (NECPA).  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA).  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988) 
requires  the  Department  of  Energy 
(DOE)  to  administer  an  energy 
conservation  program  for  certain  major 
household  appliances.  Among  other 
program  elements,  the  legislation 
requires  that  standard  methods  of 
testing  be  prescribed  for  covered 
products. 

On  March  20, 1989.  DeLonghi  America 
Inc.  (DeLonghi)  submitted  a  petition  for 
rulemaking  requesting  that  the 
Department's  appliance  program  be 
expanded  to  include  portable, 
windowless,  single-package  type  air 
conditioners  and  that  a  test  procedure 
for  determining  efficiency  and  capacity 
be  established  for  these  products.  The 
purpose  of  today's  notice  is  to  publish 
the  DeLonghi  petition  and  gather  data, 
comment  and  information  from 
interested  parties  concerning  the 
DeLonghi  petition.  Due  to  the  length  of 
the  DeLonghi  proposed  test  procedure 
(Attachment  A)  it  is  not  published  in 
this  notice  but  is  available  upon  request 
from  DOE. 


date:  DOE  will  accept  comments,  data 
and  information  not  later  than  October 
6, 1989. 

ADDRESS:  Written  comments  and 
requests  for  the  proposed  test  procedure 
shall  be  sent  to:  Department  of  Energy, 
Office  of  Conservation  and  Renewable 
Energy,  Hearings  and  Dockets.  CE-43.1. 
Docket  No.  CE-RM-89-101, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-9320. 
FOR  FURTHER  INFORMATION  CONTACT 

Douglass  S.  Abramson,  U.S.  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Forrestal  Building, 
Mail  Station.  CE-132, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20595,  (202)  586-9127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station,  GC- 
12, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  and  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  which  requires  DOE 
to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  room  air 
conditioners.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  Subpart  B  and 
include  both  room  and  central  air 
conditioners. 

On  March  20, 1989,  DeLonghi  America 
Inc.  (DeLonghi)  submitted  a  petition  for 
rulemaking  to  the  Department  of  Energy 
requesting  that  the  Secretary  create  a 
new  covered  product  for  portable, 
windowless,  single-package  type  air 
conditioners  (PWAC)  and  establish  test 
procedures  for  this  product.  DeLonghi,  in 
its  petition,  proposed  a  test  procedure 
which  it  feels  will  provide  accurate  and 
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fair  ratings  for  comparison  with  other 
air  conditioning  products. 

A  portable,  windowless  air 
conditioner  is  a  unit  that  includes  an 
evaporator,  a  condenser,  and  a 
compressor  which  is  assembled  in  a 
cabinet  that  can  be  moved  from  room  to 
room.  In  this  unit,  the  condenser  is 
located  indoors  within  the  cabinet.  The 
condenser  has  no  contact  with  outdoor 
air  as  in  a  window-type  room  air 
conditioner.  Water  is  used  to  cool  the 
condenser  in  this  appliance.  Within  the 
cabinet  there  is  a  water  tank  which  must 
be  refilled  at  intervals  depending  upon 
temperature  setting,  ambient 
temperature,  humidity  level,  and  timer 
setting,  among  other  factors. 

The  water  tank  is  located  in  a  water 
basin  and  a  water  pump  provides  water 
circulation  over  the  hot  coils  of  the 
condenser.  The  water  cooling  the 
condenser  evaporates  into  steam  and  a 
ventilator  fan  discharges  this  steam 
through  an  exhaust  hose  outside  the 
conditioned  room.  The  exhaust  hose  is 
generally  fitted  into  either  a  window 
bracket,  or  an  opening  may  be  placed 
thorugh  a  wall.  It  is  also  possible  to 
place  the  hose  outside  of  the  area  or 
room  being  cooled  but  still  within  the 
building  structure. 

DOE  has  defmed  a  room  air 
conditioner  as  a  product  designed  for 
"mounting  in  u  window  or  through-the- 
wall  for  the  purpose  of  providing 
delivery  of  conditioned  air  to  an 
enclosed  space."  Since  a  PWAC  is  for 
application  in  a  room  and  is  not 
designed  for  through-the-wall  or 
window  installation,  a  PWAC  does  not 
fall  within  the  defmition  for  a  room  air 
conditioner. 

EPCA,  as  amended,  de^nes  a  central 
air  conditioner  as  "a  product,  other  than 
a  packaged  terminal  air  conditioner, 
which  (A)  is  powered  by  single  phase 
electric  current,  (B)  is  air  cooled  *  *  *." 
Because  the  DeLonghi  unit  is  water 
cooled  it  does  not  fall  within  the 
defmition  for  a  central  air  conditioner. 

Therefore,  DOE  has  determined  that  a 
PWAC  is  neither  a  room  nor  central  air 
conditioner  for  the  purpose  of  the 
Department's  energy  conservation 
program  for  consumer  products. 

DeLonghi  in  its  petition  requests  that 
a  new  covered  product  be  created  in 
category  14  in  accordance  with  section 
322(b)  of  the  Act. 
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Section  322(b)  states  that  the 
Secretary  "may  classify  a  type  of 
consumer  product  if  he  determines  that 

(A)  classifying  products  of  such  type 
as  covered  products  is  necessary  to 
carry  out  the  purpose  of  this  Act,  and 

(B)  average  annual  per  household 
energy  use  by  products  of  such  type  is 
likely  to  exceed  100  kilowatt-hours  (or 
its  BTU  equivalent]  per  year." 

DeLonghi  has  not  provided  sufficient 
information  to  enable  the  Secretary  of 
Energy  to  determine  what  the  average 
annual  per  household  energy  use  of  the 
product  is  and  how  this  product  fulfills 
the  purpose  of  this  Act. 

In  addition,  DOE  must  determine 
whether  the  product  is  a  consumer 
product  as  defined  by  section  321(a)(l] 
of  the  Act.  DeLonghi  has  not  shown  that 
its  product  is  distributed  in  commerce  or 
has  the  potential  to  be  distributed  in 
commerce  for  personal  use  or 
consumption  by  individuals. 

DeLonghi  has  proposed  a  test 
procedure  in  its  petition  for  rulemaking 
on  which  DOE  invites  comment.  The  test 
procedure  submitted  provides 
definitions  relevant  to  the  PWAC,  rating 
conditions,  classification  methods, 
testing  and  rating  requirements, 
performance  requirements  (at  specific 
test  conditions),  cooling  capacity 
calculations,  and  safety  requirements. 

DOE  requests  that  comments  on  the 
DeLonghi  petition  address  the  following: 

•  Whether  it  is  necessary  to  add  this 
product  to  the  program; 

•  Whether  this  is  a  covered  product, 
i.e.  whether  the  product  should  be 
considered  either  a  room  air  conditioner 
or  a  central  air  conditioner 

•  Whether  the  product  is  distributed 
in  commerce  to  a  significant  extent  for 
personal  use; 

•  What  is  the  product's  annual 
household  energy  consumption;  and 

•  Whether  the  recommended  test 
procedure  is  appropriate  for  use  in 
rating  the  product's  annual  energy 
consumption  and  efficiency. 

Copies  of  the  DeLonghi  proposed  test 
procedure  are  available  by  contacting 
DOE  at  (202)  586-9127,  or  by  vmting  to 
the  Department  at  the  address  given 
earlier. 

List  of  Snbjecti  in  10  CFR  Part  430 

Administrative  practice  and 
procedures,  Energy  Conservation, 
Household  appliances. 

baued  in  Washington.  DC  July  31, 1989. 

John  R.  Beig, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

March  20, 1988. 

Mr.  Michael ).  McCabe 


Supervisory  Engineer,  Office  of  Conservation 
and  Renwable  Entrgy,  United  States 
Department  ofEntrgy,  Room  5H048, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC 20585. 
Re:  Petition  for  Rulemaking  for  Proposed 
Test  Procedure  for  Determining  Cooling 
Capacity  of  Movable,  Windowless,  Single- 
Package  Type  Air-Conditioners 

Dear  Mr.  McCabe:  DeLonghi  America,  Ina 
is  submitting  under  co?er  of  this  letter  a 
petition  for  rulemaking  to  develop  a  test 
procedure  for  rating  the  cooling  capacity  of 
movable,  windowless,  single-package  type 
air-conditioners  ("portable,  windowless  air 
conditioners"). 

DeLonghi  produces  and  markets  the 
"Pinguino"  portable  windowless  air 
conditioner.  Incorporated  into  the  petition  for 
rulemaking  is  a  standard  developed  by 
DeLonghi  (Attachment  A]  which  it  believes  is 
reasonably  designed  to  produce  test  results 
which  measure  the  cooling  capacity  of  the 
product  during  a  representative  use  and 
which  should  not  be  undulv  burdensome  to 
conduct,  consistent  with  the  requirements  of 
42  use  6293(b)(3). 

As  you  know,  DeLoaghi  recently  obtained 
opinions  from  the  DOB  and  the  Federal  Trade 
Commission  that,  because  of  its  design  and 
use,  this  product  is  not  a  room  air 
conditioner,  as  defined  by  DOE  and  FTC 
requirements,  and  that  therefore,  the 
Pinguino  is  not  a  covered  product  under 
DOE's  conservation  program  for  consumer 
products  or  the  FTC  appliance  labehng  rules. 
In  addition  to  requesting  this  interpretation 
of  the  law,  DeLonghi  explained  that  as  a 
technical  matter  the  existing  test  procedure 
for  room  air  conditioners  (Appendix  F  to 
Subpart  B  of  10  CFR,  Part  430)  is  inapplicable 
to  this  type  of  product  Further,  DeLonghi 
committed  to  develop  an  appropriate  test 
procedure  to  be  considered  by  DOE,  and  in 
the  longer  term  to  propose  an  appropriate 
energy  labeling  requirement  so  that  in  the 
future  consumers  of  this  product  will  beneBt 
from  the  FTC  energy  teiformation  and  labeling 
program.  The  attached  proposal  which  we 
wish  DOE  to  consider  is  DeLonghi's  first  step 
in  fulfilling  this  commitment. 

If,  before  it  publishgs  a  proposed  rule  and 
initiates  a  rulemaking  on  DeLonghi's 
proposal,  DOB  has  questions  regarding  the 
proposed  test  procedures  or  requires  further 
data  or  revisions  to  the  test  procedure. 
DeLonghi  would  be  happy  to  provide  any 
further  data  or  information.  If  a  meeting  with 
DOE  staff,  including  a  demonstration  of  a 
Pinguino  model,  would  be  helpful,  we  would 
be  happy  to  make  appropriate  arrangements 
at  your  convenience.  If  you  believe  that 
revisions  are  necessary  to  the  petition  for 
rulemaking  or  the  proposed  test  procedure 
before  it  is  published  in  the  Federal  Register, 
or  that  it  has  any  significant  deficiencies 
impeding  a  rulemaking,  we  would  appreciate 
it  if  you  would  contact  us  before  taking  any 
official  action. 

We  recognize  that  the  process  of 
developing  a  suitable  test  procedure  for  this 
product  will  require  input  from  many  sources, 
and  we  will  be  happy  to  discuss  this  issue 
and  exchange  views  and  information  with 
any  interested  party.  Although  we  believe 
that  the  Pinguino  may  be  the  only  product  of 


this  type  presently  sold  in  the  United  States, 
it  is  our  expectation  that  similar  models  will 
be  sold  in  the  United  States  in  the  future. 
Therefore,  it  is  consistent  with  the  purposes 
of  the  energy  conservation  program  to 
develop  a  DOE  test  procedure  for  this 
product  type. 

Sincerely  yours, 
)ameB  K.  McCusker 

Petition  for  Rulemaking 

/.  Introduction.  | 

Pursuant  to  5  U.S.C.  553(e),  DeLonghi 
America  Inc.,  625  Washington  Avenue, 
Carlstadt,  New  Jersey  07072,  on  behalf 
of  itself  and  its  parent  company, 
DeLonghi  S.P.A.  of  Italy,  a  consumer 
and  appliance  products  manufacturer 
(both  entities  hereinafter  referred  to 
collectively  as  "DeLonghi"),  respectfully 
files  this  petition  seeking  initiation  of  a 
rulemaking.  In  the  rulemaking,  DeLonghi 
requests  that  DOE:  (1)  establish  and 
define  as  a  separate  covered  consumer 
product  the  "movable,  windowless, 
single-package  type  air>conditioner," 
pursuant  to  42  U.S.C.  6292(a)  and  (b), 
and  (2)  prescribe  a  new  test  procedure 
for  determining  the  cooling  capacity  in 
Btu's  per  hour  which  can  be  used  to 
determine  and  express  the  energy 
efficiency  ratio  for  this  product, 
pursuant  to  42  U.S.C.  6293(b). 

In  section  3.0  of  the  proposed  test 
procedure,  which  is  Attachment  A  '  to 
this  petition,  DeLonghi  provides  a 
proposed  definition  for  this  product 
which  if  adopted,  would  be  added  to  the 
definitions  in  10  CFR  430.2.  The 
proposed  test  procedure,  if  adopted, 
would  be  added  as  an  Appendix  to 
Subpart  B  of  10  CFR  Part  430. 

//.  Description  of  the  Movable, 
Windov/less,  Single-Package  Type  Air- 
Conditioner  (Hereinafter  "portable, 
windowless  air  conditioner"). 

DeLonghi  produces  and  markets  the 
"Pinguino,"  a  portable,  windowless  air 
conditioner  meeting  the  description  in 
section  3.0  of  the  attached  proposed  test 
procedure.  Although  DeLonghi  believes 
that  the  Pinguino  is  presently  the  only 
product  of  this  type  sold  in  the  United 
States,  similar  products  are 
manufactured  and  sold  elsewhere  in  the 
world  by  other  firms,  and  DeLonghi 
believes  that  some  of  these  products  will 
be  sold  in  the  United  States  in  the 
future. 

Attachment  B  to  this  petition  are 
technical  descriptions  of  the  Pinguino  as 
an  example  of  this  product  type.  In  brief, 
the  portable  windowless  air  conditioner 
is  a  unit  which  includes  an  evaporator,  a 


I  Attachment  A  is  available  upon  request  from 
DOE. 
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coflapsessoi,  amd  a  condenser.  These 
csrapeM&ta  are  auAoiUed  is  •  portable 
eabtnet  whiek  can  be  BHwed  bvm  reeoa 
to  rofla.Ualike  \bt  wiadaw-typeroom 
■ir  conditiQaer  in  which  tie  condenser 
is  outdoors  (exteriee  to  the  stnacttve),  ia 
this  ontt  the  coodeaser  is  indoors  within 
the  cabinet  The  coadenser  hae  no 
contact  with  outdoor  air  and  therefore  is 
not  cooled  by  contact  with  outdoor  air 
as  is  a  window-4ype  room  air 
ceoditiooer.  Water  is  used  to  eeol  the 
coadeascr  in  this  appliance.  Witlyn  the 
cabinef  there  is  a  water  tank  which  must 
be  rolled  at  intervals  depending  upoa 
the  terapcfatuve  setting,  ambient 
temperatBre.  htuiudtty  level,  and  timer 
sehiny,  aeioBg  other  factors. 

The  water  tank  is  located  ra  a  water 
basin  and  a  water  pump  provides  water 
circulation  over  the  hot  coils  of  the 
condenser.  The  water  cooling  the 
condenser  evaporates  into  steam  and  a 
ventilator  faa  discharges  this  steam 
through  an  exhaust  hose  outside  the 
Gosditioaed  room.  The  exhaust  hose  is 
genera%  fitted  into  either  a  wiiulow 
bvackei,,  oc  an  opening  may  be  placed 
theough  the  wall  It  is  also  possible  to 
place  the  hose  outside  of  the  area  or 
room  being  cooled  but  sUU  withia  the 
building  stracture. 

There  are  a  variety  at  potential  uses 
for  the  portable,  wiiulowleas  air 
cooditioncE,  some  of  whieh  fuactieaalty 
fall  between  coBonon  uses  of  window 
room  air  conditioners  and  uses  oS  so- 
called  spot  air  conditioners  which'  are 
covuaoaiy  ased  ia  industrial 
applications.  A  partial  listing  of 
a^iplicatieos  foi  this  product  include: 
— ^K>t  air  eomlitionisg  for  ccmputer 
hardware  and  communications 
equipnaent  rooans 
— ^Air  conditioning  aiedicai  office  or 
other  similar  rooms  where  window 
units  are  impractical  or  are 
considered  to  take  up  too  much  light 
and/or  may  be  considered  to  be  too 
noisy 
— Air  conditioning  rooms  in  apartments 
or  other  dwellings  havmg  vrindowa 
not  conducire  for  installation  of 
window  EooDS  air  conditioners  or 
where  such  installation  is  not 
desirable 
— Office  and  commercial  space  needing 
air  eontfitioning  in  off  hours  where 
central  air  conditioning  may  not  be 
operating  or  would  be  uneconomicalTy 
employed,  such  as  during  weekends. 

Iff.  Need  For  A  Separate  Test  Procedtire 
FbrPbrtable,  Wfrtdawtess  Air 
Contuhonets. 

DeLonghi  requested  on  Sep  tember  29, 
laae  aa  iatajfretatina  feon  DOE  and  the 
Fedesai  lEada  Comwiesioc  ("FTC) 


tisBofa 


essentially  tkakfkel 
"room  aJrcaaiiBana"  o. 
product"  as  defined  \n  DCK  and  FTC 
regnbtiana^  icspesfivcly.  Qa  Octabv  14, 
1988,  TKX  proiridcd  as  opmian  that  dM 
PiagwBB  is  noka  "raeot  aff  coedittaier^ 
aa  diiotd  br  DOE  or  a  coTctcd  pKdbd 
aader  tJba  Departaiesl's  EncEgsr 
Consetvaiiaa  Propaa  for  CiHiaaaer 
Aodacte.  la  paattcaiat,  DOE  noted  that 
it  "definea  ■  loaak  air  conditioner  as  'as 
encased  aasetaUy  deajpied  as  a  vaat  far 
mountiafiB  a  window  or  tbioagk  tm 
waJl.'  The  'Pingaiaii'  is  not  dcsigtied  fcr 
this  maBBer  of  imtslfation;  tfaatefiose,  it 
is  not  a  itmaa  air  csndilioDer  as  (Vfi**^ 
bytheEXie." 

The  FTC  ateff  fioliowed  on  November 
22r  M8a  widi  an  apHiien  tef  die 
Pngaiao  is  aat  a  "covered  prodncf ' 
under  the  Coanusaioa's  bbebng  rale 
becanse  il  does  nol  aiect  the-definitian 
of  a  roear  air  eenditianer  m  \  30S^3(e)  ol 
thendejie  CFK  pest  30S):  Staff  also 
stated  that  the  Phtgoiao  is  not  a 
consumer  appisance  product  ander 
S  306.2(n)  of  the  ode  because,  as 
indicated  by  DOE,  there  is  nofia^  test 
procedure  far  the  Pingmno. 

Althoa^  tese  opinions  clarified  the 
Pingpinoi's  fcderat  regniatory  status, 
DeLonghi  stated  then  and  reiterates,  now 
that  ft  would  be  desirable  for  coRSHORrs 
if  the  PhigiiiRo  and  similar  products  t'«d 
an  ^iplicaUe  test  procedure  far 
nteasaring  eactgy  caosumptioa  and 
were  subject  to  energy  labeling 
leqaifeaKnts  smulea  to  those  miw 
imposed  ea  room  air  coaditioners. 
However,  in  order  t«  achieve  dwse 
goals  it  laill  be  necessary  iB  dcv^t^  a 
separate  test  procedure  far  pertabte. 
windowless  air  conditioners. 

The  enisfiag  room,  air  conditicner  test 
precedwecaaaoC  simply  be  extended  ta 
the  Pinguino  thttmgh  a  revision  in  the 
defia^ea  of  room  air  conditioner.  The 
Pinguino  type  oi  prodact  is  designed 
such  thai  tite  Kx\ating  test  pracediue 
fails  to  BKflsure  its  energy  constnnptian 
characteristics  acconte^.  The 
veniaJAtBiB  (condenser)  Ean  which 
discharges  steaai  from  the  exhaust  hose 
must  draw  air  from  tiie  coadi!tioisd 
rooat,  Balihe  eonventioRal  roont  air 
conditioners  where  the  condenser  is 
anunted  m  a  oiaimer  so  that  condenser 
fan  draws  air  from  tbe  oatside.  A 
veitt&ting  or  condenser  fan  discjnrges 
sterat  from  the  exhaust  ln»e  wdaich  FOBS 
&om  the  unit  to  either  tte  exterioe  or 
ontside  ^  conrfiiiiDned  asee.  This 
discharge  of  aax  fran  the  room  being 
cooled  lesuHs  in  npiacement  air  gn— ing 
Me  the  room  &aat  seaicwhere  else,  and 
thai  mast  necessariijr  be  either  froai 
sonie  odier  internr  raoar  er  area  or 
possiblijr  from  the  outside  of  the  b^rtrihrg 
depending  on  air  leakage  conditiBns. 


Lthe 


The 

exhaaalairar 

96' 

outside  becauaeU 

to  Bwintaia  air 

inside  cnolint  area  and  the  ontsye  9&* 

air.  This  tKatmant  is  tecfanicatty 

incorrect  and  iaappropriale  far  thia  kind 

dL  ait  rnnriiiisnss  hscaaai  saaat  of  fee 

"repiaecBMat"  air  ia  tntiaduccd  fraas 

other  loaafis  Of  atcaa  adiaaaat  to  the 

conditiooed  raom  with  far  lea*  negative 

impact  en  the  BHnJ/hc  ratia§  (and  tfaos 

the  EEI^  than  womM  eccui  tf 

"replacemrat"  air  cane  eatuely  inm 

the  higher  temperature  extider  area. 

This  statement  a{  the  HrFiricnfy  ar 
limits  in  the  DOE  test  procedure  is  aal 
intended  to  be  derogatory  of  the 
significant  value  of  that  test  proceduca 
for  the  types  of  units  for  which  it  was 
designed.  It  simply  points  aot  (he  need 
for  a  new,  separate  procedare  far  a 
functieaaUy  different  uaiL  As  DeLen^ 
coaunitted  at  the  tioM  of  ita 
interpretatiooal  request  to  DOE,  it  has 
developed  and  presents  as  Attadanant 
A  a  test  proceduce  desisted  ts 
accurately  deterraiae  the  ceeliag 
capacities  ckf  "movable,  wiadowles& 
single-package  type  air  cooditionera.,"^ 

DeLoa^  beheves  that  this  test 
procedare  complies  wiA  the 
requirements  of  42  U.&&  tsgo^b^a).  k 
welcomes,  however,  the  views  of  I)QE 
sstd  ^  techascal  commnnity  as 
consideration  of  its  petttjan  proceeds. 
(FR  Ooa  8»-lSU2  rded  ft-4-n;  «7l5  aai) 


ENVRONMEMTAL  PROTECTION 
AGENCY 


40  CFR  Part  229 
[Fflt.-3<a9-n 


Da«ignaMon«f 
OffalMreof  Port 


agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUfMT.  EPA  today  proposes  te 
designate  a  drcd(gcd  matmiel  ^posat 
site  located  ra  the  Golf  of  Mexkn 
o&hore  cf  Port  babel  Texas  far  the 
CQOliaaed  dtsposai  of  aateriat  dredged 
from  the  Braaos  bland  Hasber  Entrance 
ChomicL  This  actian  is  neccsaarr  te 
provide  an  acceptable  ocean  duraping 
site  for  the  aascnt  aad  faterc  dispiesal 
of  this  matoiaL  This  praposed  site 
dieaigBalkia  is  far  as  ndefinite  puied  of 
time,  but  the  site  is  subject  (o  moaitorng 
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to  insure  that  unacceptable  adverse 
environmental  impacts  do  not  occur. 
DATC  Comments  must  be  received  on  or 
before  September  21. 1989. 
AOMKtsn:  Send  comments  to:  Norm 
Thomas,  Chief.  Federal  Activities 
Branch  (6E-F).  U.S.  E.P.A..1445  Ross 
Avenue.  Dallas.  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA,  Region  6, 1445  Ross  Avenue,  9th 

Floor.  Dallas.  Texas  75202-2733. 
Corps  of  Engineers.  Galveston  District. 

444  Barracuda  Avenue,  Galveston, 

Texas  77550. 
FOR  nnrrm  R  inpormation  contact: 
Norm  Thomas  214/655-2260  or  FrS/255- 
2260. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection.  Research  and  Sanctuaries 
Act  of  1972.  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"),  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  I,  Subchapter  H. 
§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  publication  in  Pai\ 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2461  et  aeq.).  That  list  established  the 
Brazos  Island  Harbor  site  as  an  interim 
site  for  the  disposal  of  material  dredged 
from  the  entrance  channel.  In  January 
1980,  the  interim  status  of  the  site  was 
extended  indefinitely.  Interested 
persons  may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  to  the  EPA  Region  6 
address  given  above. 

B.  EIS  Development 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C.  4321  et  aeq.,  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  its 
ocean  dumping  site  designations  (30  FR 
16186.  May  7, 1974). 


EPA  has  prepared  a  Draft 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Brazos  Island 
Harbor  Ocean  Dredged  Material 
Disposal  Site  Designation."  On  July  14, 
1989,  a  notice  of  availability  of  the  Draft 
EIS  for  public  review  and  comment  was 
published  in  the  Federal  Register.  The 
public  comment  period  on  this  Draft  EIS 
closes  on  August  28, 1989.  Limited 
copies  of  the  Draft  EIS  are  available 
from  the  EPA  address  given  above. 

llie  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  prepared  by  the  Corps  of 
Engineers  (COE)  and  the  analysis  was 
updated  in  this  Draft  EIS.  The  nearest 
available  land  disposal  area  is  82  acres 
in  size  and  is  located  3  miles  away  from 
the  seaward  end  of  the  project.  Because 
of  the  high  costs  of  transport  as  well  as 
the  limited  capacity  of  the  area,  this 
alternative  is  not  feasible.  Also  since  the 
surrounding  land  areas  are  wetlands  or 
shallow  bay  habitats,  development  and 
use  of  a  suitably  sized  replacement  area 
would  result  in  a  significant  loss  of 
quality  wetlands  or  bay  bottoms.  A 
land-based  alternative  would  therefore 
offer  no  environmental  benefit  to  ocean 
disposal. 

Four  ocean  disposal  alternatives — two 
nearshore  sites  (including  the  proposed 
site],  a  mid-shelf  site  and  a  deepwater 
site — were  evaluated.  Both  the  mid-shelf 
and  deepwater  sites  were  eliminated 
due  to  limited  feasibility  for  monitoring, 
increased  transportation  costs  and 
increased  safety  risks.  In  addition,  the 
material  to  be  dredged  is  of  a  different 
sediment  type  than  that  found  further 
offshore,  which  cotdd  impact  the 
biological  community  composition  at 
these  areas. 

Portions  of  the  iaterim-designated  site 
are  within  two  biologically  sensitive 
area  buffer  zones.  One  of  these  buffer 
zones  is  associated  with  a  fish  haven 
and  die  other  buffer  zone  with  the 
migratory  route  for  estuarine  dependent 
species.  Therefore,  the  interim- 
designated  site  is  not  being  proposed  for 
designation  in  its  entirety.  The  proposed 
disposal  site  includes  much  of  the  area 
of  historical  impact  of  the  interim  site 
but  excludes  the  tivo  buffer  zones 
referenced  above. 


EPA  is  coordinating  with  the  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  section  7  of  the 
Endangered  Species  Act.  EPA  is  also 
coordinating,  as  a  part  of  the  NEPA/EIS 
process,  with  the  State  of  Texas 
regarding  any  requirements  under  the 
Coastal  Zone  Management  Act. 

C.  Proposed  Site  Desigoatioa 

The  proposed  site  is  located 
approximately  1.6  miles  from  the  coast 
at  its  closest  point.  The  water  depth  at 
the  proposed  site  ranges  from  55  to  65 
feet.  The  coordinates  of  the  rectangular- 
shaped  site  are  as  follows:  28°04'32"N, 
97°07'26"W;  26°04'32"N,  97''06'30"W; 
26°04'02"N,  97''06'30"W;  28°04'02"N. 
97°07'26"W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  pertivbations 
from  the  dumping  fi-om  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  disposal 
operations  at  a  site  cause  unacceptable 
adverse  impacts,  further  use  of  the  site 
may  be  terminated  or  limitations  placed 
on  the  use  of  the  site  to  reduce  the 
impacts  to  acceptable  levels.  The 
general  criteria  are  given  in  §  228.5  of 
the  EPA  Ocean  Dumping  Regulations; 
§  228.6  lists  eleven  specific  factors  used 
in  evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 
The  characteristics  of  the  proposed  site 
are  reviewed  below  in  terms  of  the 
eleven  factors. 

1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  From  Coast  (40  CFR 
228.6(a)(lJ) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topograph  is  flat  with  no  unique 
features  or  relief. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)J 

Living  resources'  breeding,  spawning, 
nursery  and  passage  areas  in  the  project 
area  were  identified  as  excluded  areas 
during  the  siting  feasibility  process  and 
eliminated  from  consideration.  To  the 
north  of  the  proposed  site,  there  is  a  fish 
haven  which  is  excluded,  as  are  the 
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jetties,  ir  ^      

Ike  )e«iei  prevwte  ■  migtetMy  pe—agg 
for  white  gkran^lmm  shrimp^  biee 
crsB.  lUaiiw,  nKepncacr  ancP  SQanem 
floun<fer.  Also  excluded  are  now- 
submerged  shipwreck*  whicfr  iinpiuve 
fishing. 

3.  LocaHtmmBeiatfem  boBeachaaad 
Other  Amtiafy  Am»  (4B>  CFR 
228.afo)f3^ 

The  proposed  site  is  appioxunately  1.5 
miles  from  any  beach  or  other  amenity 
area;  e.g.»  Brazoa  Uand  State  Recrestiba 
Area. 

4.  Tj^pmatidQaemtitfea  ef  Wastes 
Proposed  lo  be  Disposed  of,  and 
Proposed  AMfrodk  of /Mease,  /ncfudHig 
Methods  ef  Packing  the  Wastes,  if  Any 
(40  CFR  228.6(a)(4)) 

Only  maintenance  material  frY)m  the 
Brazos  Island  Harbor  Ehtrance  Chanoel 
will  be  disposed  HTstoriBatty.  an 
average  of  3504X)0  cy/yx  baa  been 
dredged  from  the  rJimmoT  at  roughly  13- 
maa&  intervals.  Tbic  nvlerial  has 
historicafly  been  tranaported  by  hopper 
dredges  bul  oould  be  ttaiqiorted  \s% 
pipeline.  Based  en.  pWrniral  analysea 
and  biokigical  toadfiity  sladieaofpaat 
mainleaance  matariak,  it  waa  eondadfed 
that  no  special  locatioa  oi  preeautioBa 
would  be  necessary  for  the  disposal  of 
the  cfredged  materials. 

5.  FeasibrntyafSmreMhatceaiKf 
Mtmitorimg  (49  C/K  22lUSfaj(^) 

The  pcoposad  sita  is  aoaeaable  to 
sunreillaBce  aadBXHUtodaCr  A 
monitenag  and  saxveiUanGe  ptnjra». 
consisting  of  water,  sediment  and 
elutriate  chemisfrjr;  bfoassays; 
bioaccumiria  fion  atudiea;  nnrf  benthic 
infauaal  analyaeSt  is  proposed  fisr  the 
Brazos  Island  Harbor  sitfe 

ft  Di^tersel  Hovizontaf  Tmmport  and 
VerticafMbimg  Cftaracteristics  of^ 
Area,  biehaSng  nef  ailing  Carrent 
Direction  and  Velocity,  if  Any  [40  CFS 
228.0faJ(»)) 

Physical  aeeaneerairirH:  parameten 
includkif  doyeaaU  bodaanlai  tranpoct 
and  veitical  mfariay  cbaractantiBa  wece 
used:  fl)  to  devdap  the  nccesaary  buffer 
zoaaa  far  tba  site;  feaaUity  ankysn; 
and  {2>  tD  detefmine  &e  mimauoB  size  ef 
the  propoaed  aida.  nredomiaant 
longshera  caarent^  a«d  tkm 
predoaiinHiit  tongehore  trtiRapurt, » to 
the  MQPfh.  Long  Iliiu  moamfing  has  no^ 
historically  occurred.  Therefore,  stearly 
longshoR  toaofoit  aad  occawnal 
storms,  iiiikaliij  liiiiiii  in  i  Rramrc  Ae 
dispoaed aMliiial  fem die  aile. 


7.  Existence  and  Effects  efCiMngmtamd 
Previous  Discharges  and  Dumpii^m  tke 
Area  (Including  Cumulative  Effects)  (40 
CFR  22&e(a)f7JJ 


Based  on  the  leaalte  ef  cfcemical  and 

bioassay  testiog of  past  mnintt.aon/.if 
material  and  material  fix)m  tiie  exiatisg 
disposal  site  plus  chemical  analyses  of 
water  from.  the.  a£ea,i  Ibeie  ace  do 
indicatiass  af  water « 

prokliMsa.  Teateg  af  pnt  i 

material  indiaiilod  UmL  ii  waa 
acotptdda  fat  (xaan  diapoial  uadei  40 
CF&  227.  Stodtaa  at  *e  inCetiair 
designated  ailr  and  aear^  areas, 
however.,  kava  iadicofcd  that  grain  sue 

&nQ  COHipOStWBR  Of  fh^  DdlfnOff  Bt  STmI 

sou*  of  Ae  Hiteran-deaigitfted  site  ia 
significan<!y  dfffa'eat  from  that  north 
ana  rertner  ofisnoie.  The  proposed 
cfcpoaar  sfte,  wfdcfr  encompasses  much 
of  die  interim-des^ated  site,  was 
placed  as-  near  sfiore  as  possible  to  take 
advantage  of  Ae-  fact  tftaf  Ifte  nearshore 
substrate  is  sandJer  than  tint  further 
offskere. 

A  InteifeteacB  With  Shippii^  Pi^H^ 
Recreatienr  A^aerai  ExtnuJioa, 
DnciinatmK  Fisit  irf  Shd^isk  CaHun, 
Areas  ofSpedsiSeieiitificImpertomse 
and  Other  Legitimate  Use»ofti»Oeeaa 
(40  cm  22M(a)(^ 

Impacts  to  shifting,  mineral 
extraction,  commeraal  and  recreational 
fishing,  recreational  areas  and  historic 
sites  have  been  evaluated  for  the  Brazos 
Island  Efacbor  site  designatTon.  The 
proposed  site  will  not  interfere  with 
these  or  other  legitimate  uses  of  the 
ocean  because  Ae  siting  feasibihty 
process  was  designed  to  redacc  tba 
possibility  of  a  site  which  would 
interfere.  Dispoaal  operations  in  the  past 
have  not  iaterfiered  with,  other  uses. 

ft  The  Existing  Water  Quaiky  and 
Ecology  afitie  SOe  aa  Dekiiiuimid  by 
AvaaabtoDBtaorby  Trend  Assessimnt 
orBasefineSarveys  f4e  CFR  2Z9.e(aKSf) 

Maaitociag  studies  have  riiown  cn^ 
shorf-teiA  wateE-cokuBB  pectarbatiana 
of  tusbidify,  and  perhnpe  increaaed 
cheaucal  oxj^a  deaund  (COD),  wUck 
resulted  fre»  diapoaal  operatioaB.  No 
shert-lecM  aediaent  qua^  pcrterkalun 
has  been  dbacdgr  related  ta  «»««p/*at 
opet atieaa.  la  general,  the  water  and 
sediacnt  faabfy  ia  good  tfarumghiiiit  the 
disposal  atea  and  thiere  have  been  no 
long-term  adveaae  npaela  oa  water  aad 
sedimtat  qaalMjr  from  dispeoat 
oparatiDiiaL  Hawevas,  these  has  been  a 
long-term  impact  ea  tke  graia  siaa,  and 
thaau  ma  <te  cempauitiei>  af  die  benihea 
at  thciBtera»dcaign8tedsi4a. 


10.  Potentiality^  the  Derekypment  or 
necruianent  ofransance  Sjsccie§  nt  tfie 
Dispoaal  Sir.  fm  CFR  2m9(a)fl0)f. 

Witb  a  duturbaoce  ta  any  boithic 
cnmnaunity.  initial  recolonization  will  be 
by  (^iportanistic  species.  However, 
these  species  ate  not  nuisance  species  u 
the  sense  that  they  would  iaterCere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  human  pathogens.  Continued 
disposal  of  mauileuance  material  at  the 
proposed  site  sfaooM  not  attract  nor 
prowsts  Ae  devclapHKnt  or  recmitmeat 

11.  Existence  at  or  ia  dose  t^ximfty  to 
the  Site  of  Any  Signiflcaat  Natural  or 
Cultural  Features  of  Historical 
Importance.  (40  CFR  228.6(a)(ll)). 


Areaa  and  Sea  tores  of  1 

importance  were  evaluated  during  the 
siting  feasibility  preeess.  The  nearest 
site  of  historical  importaaca  ia  located 
near  the  jetties  and  is  well  within  the 
buffer  zone  surrounding  thefetfier.  Use 
of  the  pmpeaad  site  weald  net  inpacf 
any  known  histarical  or  rMltiir«|.  gites. 
This  detesaaaatian  is  beiag  caordinated 
with  the  Texas  Historical  Coauaiasion. 

E.  Pn^MMed  Action 

Based  on  the  Draft  EIS.  EPA  proposes 
to  designate  the  BNnaa  fclaod  Harbor 

site  for  continued  use  for  the  ocean 
disposal  of  dredj^  material.  The  site  is 
compatible  wttfr  Ae  five  general  criteria 
and  eleven  specific  factors  used  for  site 
evaluatioTL 

Before  aceaa  daa^MBf  of  dredged 
material  at  the  sile  m^p  eecaa.  iia  Corpa 
of  Fngineeis  awwt  e»diute  a  pewail 
applicatioB  accocdiag  taEM's  OBcaa 
dumping  criteria.  EPA  baa  te  aathonly 
to  approve  or  to  disapprove  or  to 
propose  conditions  upon  dredged 
material  permila  for  ocean  dumping 
While  the  Corps  does  not 
administratively  issue  itself  a  permft,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permft 
would  be  required. 


F.  Ragalatoty 

\JaAet  the  Regulatory  Flexibilty  Act. 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  whicii 
may  have  a  significant  impact  on  a 
substantial  number  of  smaR  entities. 
EPA  has  deteiHwied  that  this  acfixm  wiH 
not  have  a  signifieanf  inapact  on  smaD 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
FlexibiRty  Analysis. 
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Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regualtory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Mangement  and 
Budget  review  under  the  paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Fart  228 

Water  pollution  control. 
Date;  July  26, 1969. 

Joseph  D.  Winkle, 

Acting  Regional  Administrator  of  Region  A 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228-{AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  1412  and  1418. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a](3]  under 
"Dredged  Material  Sites"  the  entry  for 
Brazos  Island  Harbor  and  adding 
paragraph  (b)(78]  to  read  as  follows: 

S  228.12    Delegation  of  management 
autiMKtty  for  oeeen  dumping  aitea 

*       •       •       •       • 
(b)  •  *  • 

(78)  Brazos  Island  Harbor,  Texas — 
Region  6 

Location:  26'  04'  32"  N.,  97*  07'  26"W.; 
28'  04'  32"  N.,  97°  06'  30"  W.;  26°  04'  02" 
N..  97*  06'  30"  W.;  26*'  04'  02"  N.,  97*  07' 
26"  W. 

Size:  0.42  square  nautical  miles. 
Depth:  Ranges  from  55-65  feet. 
Primary  Use:  Dredged  material. 
Period  of  Use:  Indefinite  period  of 
time. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Brazos 
Island  Harbor  Entrance  Channel,  Texas. 
[FR  Doc.  89-18387  Filed  8-4-89;  8:45  am] 


40  CFR  Part  228 
[FRL-3525-7] 

Ocean  Dumping;  Proposed 
Designation  of  Site;  Gulf  of  Mexico 
Offshore  of  Port  Mansfield,  TX 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  EPA  today  proposes  to 
designate  a  dredged  material  disposal 
site  located  in  the  Gulf  of  Mexico 
offshore  of  Port  Mansfield,  Texas  for  the 
continued  disposal  of  material  dredged 
from  the  Port  Manifield  Entrance 
Channel.  This  action  is  necessary  to 
provide  an  acceptable  ocean  dumping 
site  for  the  current  and  future  disposal 
of  this  material.  This  proposed  site 
designation  is  for  an  indefinite  period  of 
time,  but  the  site  is  subject  to  monitoring 
to  ensure  that  unacceptable  adverse 
environmental  impacts  do  not  occur. 
date:  Comments  must  be  received  on  or 
before  September  21, 1989. 
ADDRESSES:  Send  comments  to:  Norm 
Thomas,  Chief,  Federal  Activities 
Branch  (6E-F).  U.S.  E.P.A.,  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  available  for  public 
inspection  at  the  following  locations: 
EPA,  Region  6, 1445  Ross  Avenue,  9th 
Floor,  Dallas,  Texas  75202-2733;  Corps 
of  Engineers,  Galveston  District,  444 
Barracuda  Avenue,  Galveston,  Texas 
77550. 

FOR  FURTHER  INFORMATION  CONTACT. 
Norm  Thomas  214/655-2260  or  FTS/255- 
2260. 
SUPPLEMENTARY  IMFORMATtON: 

A.  Background 

Section  102(c)  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  as  amended,  33  U.S.C.  1401 
et  seq.  ("the  Act"J,  gives  the 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Chapter  L  Subchapter  H, 
§  228.4)  state  that  ocean  dumping  sites 
will  be  designated  by  publication  in  Part 
228.  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2461  et  seq.].  That  list  established  a  site 
off  Port  MansHeld,  Texas  as  an  interim 
site  for  the  disposal  of  material  dredged 
from  the  entrance  channel.  In  January 
1980,  the  interim  status  of  the  site  was 


extended  indefinitely.  Interested 
persons  may  participate  in  this  proposed 
rulemaking  by  submitting  written 
comments  within  45  days  of  the  date  of 
this  publication  to  the  EPA  Region  6 
address  given  above.  . 

B.  EIS  Development    I 

Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  etseq..  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  its 
ocean  dumping  site  designations  (30  FR 
16186,  May  7, 1974). 

EPA  has  prepared  a  Draft 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Port  Mansfield 
Ocean  Dredged  Material  Disposal  Site 
Designation."  On  July  14, 1989,  a  notice 
of  availability  of  the  Draft  EIS  for  public 
review  and  comment  was  published  in 
the  Federal  Register.  The  public 
comment  period  on  this  Draft  EIS  closes 
on  August  28, 1989.  Limited  copies  of  the 
Draft  EIS  are  available  from  the  EPA 
address  given  above. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  prepared  by  the  Corps  of 
Engineers  (COE)  and  the  analysis  was 
updated  in  this  Draft  EIS.  The  COE 
concluded  that  there  was  no  nearby 
land  area  suitable  for  use  as  a  disposal 
site  and  that  the  costs  of  transport  to 
any  suitable  upland  area  were 
uneconomical.  This  would  require  the 
acquisition  of  new  areas.  Since  the 
surrounding  land  areas  are  wetlands  or 
shallow  bay  habitats,  development  and 
use  of  a  suitably  sized  replacement  area 
would  result  in  a  significant  loss  of 
quality  wetlands  or  bay  bottoms.  A 
land-based  altematiTe  would  therefore 
offer  no  environmental  benefit  to  ocean 
disposal. 

Four  ocean  disposal  alternatives — two 
nearshore  sites  (i.e.,  the  interim- 
designated  site  and  the  proposed  site),  a . 
mid-shelf  site  and  a  deepwater  site — 
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were  evaluated.  Both  the  mid-shelf  and 
deepwater  sites  were  eliminated  due  to 
limited  feasibility  for  monitoring, 
increased  transportation  costs  and 
increased  safety  risks.  In  addition,  the 
material  to  be  dredged  is  of  a  different 
sediment  type  than  that  found  further 
offshore,  which  could  impact  the 
biological  community  composition  at 
these  areas. 

Portions  of  the  interim-designated  site 
are  within  the  beach  buffer  zone  and  all 
of  the  site  is  within  the  jetty  buffer  zone. 
Therefore,  the  interim-designated  site  is 
not  being  proposed  for  designation.  The 
proposed  disposal  site  was  selected  to 
comply  with  areas  of  biological 
sensitivity  and  the  beach  and  jetty 
buffer  zones  and  to  keep  the  disposal 
site  in  the  nearshore  sand  habitat,  as 
close  to  the  channel  as  possible. 

EPA  is  coordinating  with  the  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  Section  7  of  the 
Endangered  Species  Act.  EPA  is  also 
coordinating,  as  a  part  of  the  NEPA/EIS 
process,  with  the  State  of  Texas 
regarding  any  requirements  under  the 
Coastal  Zone  Management  Act. 

C.  Proposed  Site  Designation 

The  proposed  site  is  located 
approximately  1.1  miles  from  the  coast 
at  its  closest  point.  The  water  depth  at 
the  proposed  site  ranges  from  35  to  50 
feet.  The  coordinates  of  the  rectangular- 
shaped  site  are  as  follows:  26°34'24"  N., 
97°15'15"  W.;  26°34'26"  N..  9ri4'17"  W.; 
26''33'57"  N.,  97''14'ir'  W.;  26°33'55"  N., 
97°15'15"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the    - 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impact 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  disposal 
operations  at  a  site  cause  unacceptable 
adverse  impacts,  further  use  of  the  site 
may  be  terminated  or  hmitations  placed 
on  the  use  of  the  site  to  reduce  die 
impacts  to  acceptable  levels.  The 
general  criteria  are  given  in  S  228.5  of 
the  EPA  Ocean  Dumping  Regulations; 
§  228.6  lists  eleven  specific  factors  used 
in  evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met. 
The  characteristics  of  the  proposed  site 
are  reviewed  below  in  terms  of  the 
eleven  factors. 


1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  From  Coast  (40  CFR 
228.6(a)(1).) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  flat  with  no 
unique  features  or  relief. 

2.  Location  in  Relation  to  Breeding, 
Spawning,  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2).) 

Living  resources'  breeding,  spawning, 
nursery  and  passage  areas  in  the  project 
area  were  identified  as  excluded  areas 
during  the  siting  feasibility  process  and 
eliminated  from  consideration.  There  is 
an  area  of  snapper  banks  and  sports 
fishing  which  is  excluded,  including  a 
one-mile  buffer  zone.  The  jetties, 
including  a  one-mile  buffer  zone,  are 
excluded  as  a  fishing  area  and  as  a 
migratory  pathway.  Also  excluded  are 
lighted  platforms  and  non-submerged 
shipwrecks  which  improve  fishing. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3).) 

The  proposed  site  is  located  more 
than  0.8  miles  from  any  beach  or  other 
amenity  area. 

4.  Types  and  Quantities  of  Wastes 
Proposed  to  Be  Disposed  of,  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Wastes,  if  Any 
(40  CFR  228.6(a)(4).) 

Only  maintenance  material  from  the 
Port  Mansfield  Entrance  Chiannel  will  be 
disposed.  Historically,  an  average  of 
170,000  cy/yr  has  been  dredged  from  the 
channel  at  roughly  15-month  intervals. 
This  material  has  historically  been 
transported  by  hopper  dredges  but  could 
be  transported  by  pipeline.  Based  on 
chemical  analyses  and  biological 
toxicity  studies  of  past  maintenance 
material,  it  was  concluded  that  no 
special  location  or  precautions  would  be 
necessary  for  the  disposal  of  the 
dredged  materials. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5).) 

The  proposed  site  is  amenable  to 
surveillance  and  monitoring.  A 
monitoring  and  surveillance  program, 
consisting  of  water,  sediment  and 
elutriate  chemistry;  bioassays; 
bioaccumulation  studies;  and  benthic 
infaunal  analyses,  is  proposed  for  the 
Port  Mansfield  site. 


6.  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 
228.6(a)(6).) 

Physical  oceanographic  parameters 
including  dispersal,  horizontal  transport 
and  vertical  mixing  characteristics  were 
used:  (1)  To  develop  the  necessary  buffer 
zones  for  the  siting  feasibility  analysis; 
and  (2)  to  determine  the  minimum  size  of 
the  proposed  site.  Predominant 
longshore  currents,  and  thus 
predominant  longshore  transport,  is  to 
the  north.  Long-term  mounding  has  not 
historically  occurred.  Therefore,  steady 
longshore  transport  and  occasional 
storms,  including  hurricanes,  remove  the 
disposed  material  from  the  site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (Including  Cumulative  Effects)  (40 
CFR  228.6(a)(7).) 

Based  on  the  results  of  chemical  and 
bioassay  testing  of  past  maintenance 
material  and  material  from  the  existing 
disposal  site  plus  chemical  analyses  of 
water  from  the  area,  there  are  no 
indications  of  water  or  sediment  quality 
problems.  Testing  of  past  maintenance 
material  indicated  that  it  was 
acceptable  for  ocean  disposal  under  40 
CFR  227.  Studies  of  the  benthos  at  the 
interim-designated  site  and  nearby 
areas  have  not  indicated  any  significant 
decrease  or  change  in  composition  of 
the  benthos  at  the  disposal  site. 

8.  Interference  With  Shipping,  Fishing, 
Recreation,  Mineral  Extraction. 
Desalination,  Fish  and  Shellfish  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the 
Ocean.  (40  CFR  228.6(a)(8)) 

Impacts  to  shipping,  mineral 
extraction,  commercial  and  recreational 
fishing,  recreational  areas  and  historic 
sites  have  been  evaluated  for  the  Port 
Mansfield  site  designation.  Use  of  the 
proposed  site  should  not  interfere  with 
these  or  other  legitimate  uses  of  the 
ocean  because  the  siting  feasibility 
process  was  designed  to  reduce  the 
possibility  of  a  site  which  would 
interfere.  Disposal  operations  in  the  past 
have  not  interfered  with  other  uses. 

9.  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  Determined  by 
Available  Data  or  by  Trend  Assessment 
or  Baseline  Surveys.  (40  CFR 
228.6(a)(9).) 

Monitoring  studies  have  shown  only 
short-term  water-column  perturbations 
of  turbidity,  and  perhaps  increased 
chemical  oxygen  demand  (COD),  which 
resulted  from  disposal  operations.  No 
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short-term  sediment  quality  perturbation 
has  been  directiy  related  to  disposal 
operations.  In  general,  the  water  and 
sediment  quality  is  good  throughout  the 
disposal  area  and  there  have  been  no 
long-tem  advoie  impacti  on  water  and 
sediment  quality  from  disposal 
operations.  In  wMitioa  there  has  been 
no  long-tenn  impacts  on  the  benthos  at 
the  tnteiuB-deaignated  site. 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site.  (40  CFR  228.e(a)fl0).} 

With  a  disturbance  to  any  benthic 
community,  initial  recolonizatiGn  will  be 
by  opportunistic  species.  However, 
these  species  are  not  miisance  species  in 
the  sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  hranan  pathogens.  Continued 
disposal  of  maintenance  material  at  the 
proposed  site  should  not  attract  nor  . 
promote  the  development  or  recruitment 
of  nuisance  species. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance.  (40  CFR  228.e(a)(ll).) 

Areas  and  features  of  historical 
importance  were  evaluated  during  the 
siting  feasibility  process.  The  nearest 
site  of  historical  importance  is  located 
near  the  jetties,  approximately  Q.85 
miles  from  the  cloaest  edge  of  the 
proposed  disposal  site.  Use  of  the  site 
would  not  impact  any  known  historical 
or  cultiu-al  sites.  This  determination  is 
being  coordinated  with  die  Texas 
Historical  Commission. 

E  Proposed  Action 

Based  on  the  Draft  QS,  EPA  prtqioses 
to  designate  the  Port  Manafidd  site  for 
continued  use  for  the  ocea:i  disposal  of 
dredged  material.  The  site  is  compatible 
with  the  Gve  general  criteria  and  eleven 
specific  factors  used  for  site  evaluation. 

Before  ocean  dumping  of  dredged 
material  at  the  site  may  occur,  the  Corps 
of  Engineers  must  evaluate  a  permit 
application  according  to  EPA's  ocean 
dumping  criteria.  EPA  has  the  authority 
to  approve  or  to  disapprove  or  to 
propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 
While  the  Corps  does  not 
administratiTely  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ooean 
waters  are  the  same  as  where  a  pennit 
would  be  required. 


may  have  a  significant  impact  jon  a 
substantial  numbei  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rale  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis- 

Under  Executive  Order  12291,  H>A 
most  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $HK) 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  infonnation  collection  requirements 
subject  to  the  Office  of  Management  and 
Bud^t  review  under  the  paperwork 
Reduction  Act  of  IfiBO,  44  U.S.C.  3501  et 
seq. 

List  of  Subjects  in  40  CFR  Part  228 

Water  pollution  control. 

Dated:  July  26. 1980. 
Joseph  D.  WinUe, 
Acting  Regioaai  Administrator  of  Region  ft 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228-[AMeNDEDl 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33U.S.C.  1412  and  141& 

2.  Section  228.12  is  amended  by 
removing  from  pasagraph  (a)(3j  under 
"Dredged  X4ateriat  Sites"  the  entries  for 
Port  Mansfield  Channel  and  adding 
paragraph  (b](80]  to  read  as  follows: 

9228.12   DslsgeBawel 
autherttyfor 


F.  Regolatary  I 

Under  the  Regulatory  Flexibility  Act, 
B>A  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 


(b)  *  •  * 

(80)  Port  Mansffeld,  Texas— Region  6 

Location:  26°34'24"  N,  QTlS'lS"  W; 
26°34'26"  N,  97°14'17"  W;  26°33'57"  N, 
97'14'ir  W;  26*3r55"  N.  9ri5'15"  W. 

Size:  0.42  square  nautical  miles. 

Depth:  Ranges  from  35-^50  feeL 

Primary  Use:  Dredged  material. 

Period  of  Use:  Indefinite  period  of 
time. 

Restriction:  Disposal  shall  be  limited 
to  dredged  material  from  the  Port 
Mansfield  Entrance  Channel,  Texas. 
[FR  Doc.  89-18385  Filed  8-4-69;  8:45  am] 
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40  CFR  Part  228 
IFRL-352S-6] 


Ocesn  Dumping;  Proposed 
Designation  of  Site;  CkiN  of  Mexico 
Off stM>re  of  Port  O'Connor,  TX 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Propoaed  rule 

summary:  EPA  today  proposes  to 
desi^ate  a  dredged  material  disposal 
site  located  in  the  Gulf  of  Mexico 
onshore  of  Port  O'Comior.  Texas  for  the 
continued  disposal  of  material  dredged 
from  the  Matagorda  Ship  ChanneL  This 
action  is  necessary  to  provide  an 
acceptable  ocean  duii9>ing  site  for  the 
current  and  future  disposal  of  this 
material.  This  proposed  site  designation 
is  for  an  indefinite  period  of  time,  but 
the  site  is  subject  to  monitoring  to  insure 
that  unacceptable  ad^«rse 
environmental  impacts  do  not  occur. 
DATE:  Comments  must  be  received  on  or 
before  September  21. 1989. 
addresses:  Send  comments  to:  Norm 
Thomas,  Chief,  Federal  Activitiea 
Branch  [6E-f),  U.S  EJ>.A.,  1445  Ross 
Avenue,  Dallas.  Texas  75202-2733. 

Information  supporting  this  proposed 
designation  is  availafaSye  for  public 
inspection  at  the  following  locations: 
EPA  Region  6, 1445  Ross  Avenue,  9th 

Floor,  Dallas.  Texae  75202^733. 
Corps  of  Enginevs,  Galveston  District, 

444  Barracuda  Aveaue,  Galveston, 

Texas  77550. 
FOR  FURTHER  IMFORMATIOM  COffT ACT: 

Norm  Thomas  214/«S$-2260  or  FrS/2SS- 

226a 

SUPPLEMENTARY  INPOmiATIOW. 

A.  Badcground 

Section  102(c)  of  die  Marine 
Protection.  Research,  end  Sanctuaries 
Act  of  1972.  as  amended.  33  U.S.a  1401 
et  seq.  ("the  Act"),  gives  die 
Administrator  of  EPA  the  auUiority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  the  Administrator  delegated  the 
authority  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  dasignation  is  being 
made  pursuant  to  that  authority. 

The  EPA  Ocean  Dumping  Regulations 
(40  CFR  Oxapter  I.  Subchapter  H, 
§  228.4]  state  that  ocean  dumping  sites 
will  be  designated  by  publication  in  part 
22&  A  list  of  "Approved  Interim  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11, 1977  (42  FR 
2461  et  seq.).  That  list  established  the 
Matagorda  Ship  Channel  site  as  an 
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interim  site  for  the  disposal  of  material 
dredged  from  the  entrance  channel.  In 
January  1980,  the  interim  status  of  die 
site  was  extended  indefinitely. 
Interested  persons  may  participate  in 
this  proposed  rulemaking  by  submitting 
written  comments  within  45  days  of  the 
date  of  this  publication  to  the  EPA 
Region  6  address  given  above. 

B.  EIS  Development 

Section  102(2)(c)  of  tiie  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  etseq.,  ("NEPA")  requires 
that  Federal  agencies  prepare 
Environmental  Impact  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type. 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  its 
ocean  dumping  site  designations  (30  FR 
16186,  May  7, 1974). 

EPA  has  prepared  a  Draft 
Environmental  Impact  Statement 
entitled  "Environmental  Impact 
Statement  (EIS)  for  the  Matagorda  Ship 
Channel  Ocean  Dredged  Material 
Disposal  Site  Designation."  On  July  14, 
1989,  a  notice  of  availabihty  of  the  Draft 
EIS  for  public  review  and  comment  was 
published  in  tiie  Federal  Register.  The 
public  comment  period  on  this  Draft  EIS 
closes  on  August  28, 1989.  Limited 
copies  of  the  Draft  EIS  are  available 
from  the  EPA  address  given  above. 

The  proposed  action  discussed  in  the 
EIS  is  designation  for  continuing  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  environmentally 
acceptable  location  for  ocean  disposal. 
The  appropriateness  of  ocean  disposal 
is  determined  on  a  case-by-case  basis. 

The  EIS  discusses  the  need  for  the 
action  and  examines  ocean  disposal 
sites  and  alternatives,  including  taking 
no  action.  Land  based  disposal 
alternatives  were  examined  in  a 
previously  published  EIS  prepared  by 
the  Corps  of  Engineers  and  the  analysis 
was  updated  in  this  Draft  EIS.  The 
nearest  available  land  disposal  area  is 
100  acres  in  size  and  is  located  3  miles 
away  from  the  seaward  end  of  the 
project.  Because  of  the  high  costs  of 
transport  as  well  as  the  limited  capacity 
of  the  area,  this  alternative  is  not 
feasible.  Also  since  the  surrounding  land 
areas  are  wetiands  or  shallow  bay 
habitats,  development  and  use  of  a 
suitably  sized  replacement  area  would 
result  in  a  significant  loss  of  quality 
wetlands  or  bay  bottoms.  A  land-based 
alternative  would  therefore  offer  no 
environmental  benetit  to  ocean  disposal. 

Four  ocean  disposal  alternatives — two 
nearshore  sites  (i.e.,  the  interim- 
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designated  site  and  the  proposed  site),  a 
mid-shelf  site  and  a  deepwater  site — 
were  evaluated.  Both  the  mid-shelf  and 
deepwater  sites  were  eliminated  due  to 
limited  feasibility  for  monitoring, 
increased  transportation  costs  and 
increased  safety  risks.  In  addition  the 
material  to  be  dredged  is  of  a  different 
sediment  type  than  that  found  further 
offshore,  which  could  impact  the 
biological  community  composition  at 
these  areas. 

Portions  of  the  interim-designated  site 
are  witiiin  the  jetty  buffer  zone  and  the 
beach  buffer  zone.  Therefore,  the 
interim-designated  site  is  not  being 
proposed  for  designation  in  its  entirety. 
The  proposed  disposal  site  includes 
much  of  the  area  of  historical  impact  of 
the  interim  site  but  excludes  the  two 
buffer  zones  referenced  above. 

EPA  is  coordinating  with  die  National 
Marine  Fisheries  Service  in  accordance 
with  the  requirements  of  section  7  of  the 
Endangered  Species  Act.  EPA  is  also 
coordinating,  as  a  part  of  the  NEPA/EIS 
process,  with  the  State  of  Texas 
regarding  any  requirements  under  the 
Coastal  Zone  Management  Act. 

C.  Proposed  Site  Designation 

The  proposed  site  is  located 
approximately  1.5  miles  from  the  coast 
at  its  closest  point.  The  water  depth  at 
the  proposed  site  ranges  from  25  to  40 
feet.  The  coordinates  of  the  rectangular- 
shaped  site  are  as  follows:  28°24'10"  N., 
96°18'23"  W.;  28°23'33"  N..  96°17'45"  W.; 
28°23'05"  N..  96°18'15"  W.;  28''23'43"  N., 
96°18'54"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  disposal 
operations  at  a  site  cause  unacceptable 
adverse  impacts,  further  use  of  the  site 
may  be  terminated  or  limitations  placed 
on  the  use  of  the  site  to  reduce  the 
impacts  to  acceptable  levels.  The 
general  criteria  are  given  in  S  228.5  of 
the  EPA  Ocean  Dumping  Regulations; 
S  228.6  lists  eleven  specific  factors  used 
in  evaluating  a  proposed  disposal  site  to 
assure  that  the  general  criteria  are  met 
The  characteristics  of  the  proposed  site 
are  reviewed  below  in  terms  of  the 
eleven  factors. 


1.  Geographical  Position,  Depth  of 
Water,  Bottom  Topography  and 
Distance  From  Coast  (40  CFR 
228.6(a)(1)) 

Geographical  position,  average  water 
depth,  and  distance  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  flat  with  no 
unique  features  or  relief. 

2.  Location  in  Relation  to  Breeding, 
Spawning.  Nursery,  Feeding,  or  Passage 
Areas  of  Living  Resources  in  Adult  or 
Juvenile  Phases  (40  CFR  228.6(a)(2)) 

Breeding,  spauming,  nursery  and 
passage  areas  in  the  project  area  were 
identified  during  the  siting  feasibility 
process  and  eliminated  from 
consideration.  Also  excluded  were 
lighted  platforms  and  non-submei:ged 
shipwrecks  which  improve  fishing. 

3.  Location  in  Relation  to  Beaches  and 
Other  Amenity  Areas  (40  CFR 
228.6(a)(3)) 

The  proposed  site  is  approximately  1.5 
miles  from  beaches  and  other  amenity 
areas  such  as  the  Matagorda  Island 
National  Seashore. 

4.  Types  and  Quantities  of  Wastes 
Proposed  To  Be  Disposed  of  and 
Proposed  Methods  of  Release,  Including 
Methods  of  Packing  the  Wastes,  if  Any 
(40  CFR  228.6(a)(4)) 

Only  maintenance  material  irara  the 
Matagorda  Ship  Channel  will  be 
disposed.  Historically,  an  average  of 
795,000  cy/yr  has  been  dredged  from  the 
channel  at  roughly  12-month  intervals. 
This  material  has  historically  been 
transported  by  hopper  dredges  but  could 
be  transported  by  pipeline.  Based  on 
chemical  analyses  and  biological 
toxicity  studies  of  past  maintenance 
material,  it  was  concluded  that  no 
special  location  or  precautions  would  be 
necessary  for  the  disposal  of  the 
dredged  materials. 

5.  Feasibility  of  Surveillance  and 
Monitoring  (40  CFR  228.6(a)(5)l) 

The  proposed  site  is  amenable  to 
surveillance  and  monitoring.  A 
monitoring  and  surveillance  program, 
consisting  of  water,  sediment  and 
elutriate  chemistry;  bioassays; 
bioaccumulation  studies;  and  benthic 
infaunal  analyses,  is  proposed  for  the 
Matagorda  Ship  Channel  site. 

ft  Dispersal,  Horizontal  Transport  and 
Vertical  Mixing  Characteristics  of  the 
Area,  Including  Prevailing  Current 
Direction  and  Velocity,  if  Any  (40  CFR 
228.6(a)(6)) 

Physical  oceanographic  parameters 
including  dispersal,  horizontal  transport 
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and  vertical  mixing  chancteristicB  were 
used:  (1)  to  develop  the  Becessaiy  buffer 
zones  for  the  siting  feasibility  analysis; 
and  (2)  to  determine  the  minimum  size 
of  the  proposed  site.  Predominant 
longshore  currents,  and  thus 
predominant  longshore  transport,  is  to 
the  southwest.  L^-term  mounding  has 
not  historically  occurred.  Therefore, 
steady  longshore  transport  and 
occasional  storms,  indodiog  hurricanes, 
remove  the  diq»osed  material  from  the 
site. 

7.  Existence  and  Effects  of  Current  and 
Previous  Discharges  and  Dumping  in  the 
Area  (lacludiag  Cumulative  Effects)  (40 
Cm22M(aX7)} 

Based  on  Oie  results  of  chemical  and 
bioassay  testing  of  past  maintenance 
material  and  material  from  the  existing 
disposal  site  plus  chemical  analyses  of 
water  from  the  area,  there  are  no 
indications  of  water  or  sediment  quality 
problems.  Testing  of  past  maintenance 
material  indicated  that  it  was 
acceptable  for  ocean  disposal  imder  40 
CFR  Part  227.  Studies  (rf  the  bendios  at 
the  interimHlesignated  site  and  nearby 
areas  have  indicated  that  the 
composition  of  the  benthos  is  different 
from  diat  in  nearby  "natural  bottom" 
areas.  This  difference  in  benthos 
composiUon  is  due  primarily  to  the  fact 
diat  the  substrate  at  the  interim- 
designated  site  is  much  coarser  than  the 
"natural  bottom".  Therefore,  tiie 
proposed  (fisposal  site  is  located  to  take 
advantage  cH  the  fact  that  the  nearshore 
substeate  is  coarser  than  that  further 
offshore  and  to  include  as  much  of  die 
interim-designated  site  as  possible. 

8.  Interference  With  Shipping,  Fishing, 
Recreation,  Mineral  Extraction. 
Desalination,  Fish  and  SheJlfish  Culture, 
Areas  of  Special  Scientific  Importance 
and  Other  Legitimate  Uses  of  the  Ocean 
(40CFR228.8(aJ{8j) 

Impacts  to  shipping,  ninerai 
extraction,  commercial  and  recreational 
fishing,  recreational  areas  and  historic 
sites  have  been  evaluated  for  the 
Matagorda  Ship  Channel  site 
designation.  The  proposed  site  should 
not  interfere  with  these  and  other 
legitiaoate  uses  of  the  ocean  because  the 
siting  feasilnUty  process  was  designed 
to  reduce  the  possibility  of  a  site  which 
would  interfere.  Also,  disposal 
operations  in  the  past  have  not 
interfered  with  other  uses. 

A  The  Existing  Water  Quality  and 
Ecology  of  the  Site  as  D^ermined  by 
AvaJkU>le  data  or  by  "Head  Assessment 
or  Baseline  Surveys  (40  CFR  228£(aMW 

Monitoring  stxidies  have  shown  only 
slKnmerm  water-oohtnm  perturbations 


of  turbidity,  and  perhaps  increased 
cheoucal  oxygen  demand  (COD),  which 
resulted  from  disposal  operations.  No 
short-term  sediment  quality 
perturbation,  except  grain  size,  have 
been  directly  related  to  disposal 
operations.  In  general,  the  water  and 
sediment  quality  is  good  throughout  the 
disposal  area  and  there  have  been  no 
long-term  adverse  Impacts  on  water  and 
sediment  quality  from  disposal 
operations.  However,  there  has  been  a 
long-term  impact  on  the  grain  size,  and 
thus,  on  the  benthos  at  the  interim- 
designated  site 

10.  Potentiality  for  the  Development  or 
Recruitment  of  Nuisance  Species  in  the 
Disposal  Site  (40  CFR  228.6(aXlO)) 

With  disturbance  to  a  benthic 
community,  initial  recolonization  will  be 
by  opportunistic  species.  However, 
these  species  are  not  nuisance  species  in 
the  sense  that  they  would  interfere  with 
other  legitimate  uses  of  the  ocean  or  that 
they  are  human  pathogens.  Continued 
disposal  of  maintenance  material  at  the 
proposed  site  should  not  attract  nor 
promote  the  development  or  recruitment 
of  nuisance  species. 

11.  Existence  at  or  in  Close  Proximity  to 
the  Site  of  Any  Significant  Natural  or 
Cultural  Features  of  Historical 
Importance  (40  CER  228.6(a)(ll)) 

Areas  and  features  of  historical 
importance  were  evaluated  during  the 
siting  feasibility  process.  The  nearest 
site  of  historical  importance  is  located 
northeast  of  the  channel  or  up-current  of 
the  proposed  site.  Therefore,  use  of  the 
proposed  site  would  not  adversely 
impact  any  known  site  of  historical 
importance.  This  determination  is  being 
coordinated  writh  the  Texas  Historical 
Commission.        1 

E.  Proposed  Actum 

Based  on  the  Draft  EIS,  EPA  proposes 
to  designate  the  Matagorda  Ship 
Channel  site  for  continued  use  for  the 
ocean  disposal  of  dredged  material.  The 
site  is  compatible  with  the  five  general 
criteria  and  eleven  specific  factors  used 
for  site  evaluation. 

Before  ocean  damping  of  dredged 
material  at  the  site  may  occur,  the  Corps 
of  Engineers  must  evaluate'a  permit 
application  accoifhng  to  EPA's  ocean 
dumping  criteria.  EPA  has  the  authority 
to  approve  or  to  disapprove  or  to 
propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 
While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  diat  most  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 


waters  are  the  same  as  where  a  permit 
would  be  required. 

F.  Regulatory  Assessmants 

Under  die  Regulatory  Flexibility  Act, 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  material. 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  off  Management  and 
Budiget  review  under  the  paperwork 
Reduction  Act  of  198a  44  U.S.C.  3501  et 
seq.  j 

Ust  of  Subjects  in  M  CFR  Part  228 

Water  pollution  control. 

Date:  July  26, 1989.      . 
IosephD.Winkl«.  | 

Acting  Regional  Administrator  of  Region  6. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228-{AMENOeO] 

1.  The  audiority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1410. 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Matagorda  Ship  Channel  and  adding 
paragraph  (b)(79)  to  read  as  follows: 

§228.12    Dategationaimanagsment 
awthorfly  tor  ocean  damping  stte*. 

(b)  *  *  • 
(79)  Matagorda  Ship  Channel,  Texas~ 

Region  6 
Location:  28*24'10'  N.  96*18'23"  W.; 

28'23'3r  Nn  96nr45''  W.;  28'23*05" 

N..  gene'lS"  W.;  2I'23'43"  N.. 

9617^"  W. 
Size:  0.56  square  nautical  miles. 
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Depth:  Ranges  bom  25-40  feet. 
Primary  Use:  Dredged  material. 
Period  of  Use:  Indefinite  period  of  time. 
Restriction:  Disposal  shall  be  limited  to 

dredged  material  from  the  Matagorda 

Ship  Channel  Texas. 


[FR  Doc  8B-18388  Filed 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  335 

RIN  3067-AB46 

Protection  of  Essential  Resources  and 
Facilities 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  rulemaking  proposes  to 
add  a  new  part  335  in  Tide  44  Code  of 
Federal  Regulations,  Protection  of 
Essential  Resources  and  Facilities 
Guidance,  Chapter  I,  Federal  Emergency 
Management  Agency,  Subchapter  E 
Preparedness.  New  part  335  responds  to 
part  1  of  Executive  Order  12656  of 
November  18, 1988,  which  provides  that 
the  Director,  FEMA  assists  the  National 
Security  Council  in  the  implementation 
of  national  security  emergency 
preparedness  policy  and  which 
delegates  to  the  Director  the  lead 
responsibility  for  coordinating  and 
supporting  the  initiation,  development, 
and  implementation  of  national  security 
emergency  preparedness  programs  and 
plans  among  the  Federal  departments 
and  agencies.  This  Part  provides  for  the 
protection  of  essential  resources  and 
facilities  which  is  part  of  the  national 
security  emergency  preparedness  policy 
and  provides  guidance  to  the  Federal 
departments  and  agencies  in  the 
implementation  of  this  policy. 
dates:  Comments  are  requested  and 
should  be  submitted  in  writing  to  the 
address  listed  below  no  later  than 
October  6, 1989. 

addresses:  Submit  written  comments, 
in  duplicate,  on  the  proposed  guidance, 
to  the  Rules  Docket  Clerk.  Federal 
Emergency  Management  Agency,  Room 
840,  500  C  Street  SW..  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATION  CONTACT 
Henry  M.  Hyatt  Senior  Physical 
Scientist,  Office  of  Mobilization 
Preparedness,  Federal  Emergency 
Management  Agency.  Room  619, 500  C 
Street  SW.,  Washington,  DC  20472, 
Telephone  (202)  646-3567. 
SUPPLEMENTARY  INFORMATION:  This 

proposed  guidance  is  not  a  major  rule 


for  the  purposes  of  Executive  Order 
12291  of  February  17. 1981.  It  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  nnore:  will  not  result  in  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal.  State  or  local  agencies,  or 
geographic  regions:  and  will  not  have  a 
significant  adverse  impact  on 
competition,  employment,  investment 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets. 

This  Part  applies  to  Federal 
Government  agencies.  In  accordance 
with  the  Regulatory  Flexibility  Act  of 
1980,  it  is  hereby  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  does  not  contain  information 
requirements  that  are  subject  to  the 
Paper  Work  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  and  0MB 
implementing  regulations  5  CFR  part 
132a 

The  regulation  in  this  Part  provides 
guidance  to  Federal  agencies  which  may 
or  may  not  take  an  action  which  could 
be  subject  to  environmental 
documentation  requirements.  The 
guidance  has  no  environmental 
consequences  and  it  is  determined, 
under  FEMA's  regulation  published  in  44 
CFR  10.8,  that  it  is  not  necessary  to 
prepare  either  an  environmental 
assessment  or  an  environmental  impact 
statement 

In  promulgating  these  rules.  FEMA 
has  considered  the  President's  Executive 
Order  on  Federalism  issued  on  October 
26. 1987  (E.0. 12812,  52  FR  41685).  The 
purpose  of  the  order  is  to  assure  the 
appropriate  division  of  governmental 
responsibilities  between  national 
government  and  the  States.  Among  other 
provisions,  this  rule  implements  the 
requirements  that  agency  rules  be  in 
accordance  with  the  so-called  common 
rule,  adopted  by  FEMA  at  44  CFR  part 
13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
local  Governments.  The  problem  dealt 
with  in  this  Part  is  national  in  scope.  In 
view  of  the  joint  Federal-State 
responsibility  for  civil  defense,  and 
FEMA's  role  under  the  Federal  Civil 
Defense  Act  of  1950,  as  amended,  the 
regulation  in  this  Part  is  determined  to 
conform  FEMA  assistance  to  Executive 
Order  12612. 

List  of  Subjects  in  44  CFR  Part  335 

National  defense.  National  security 
emergency.  Protection  of  essential 
resources  and  facilities. 


Accordingly,  Subchapter  E,  Chapter  I, 
Title  44.  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  by  adding  a 
new  part  335  as  follows: 

PART  335— PROTECTION  OF 
ESSENTIAL  RESOURCES  AND 
FACILrriES 

335.1  Purpose. 

335.2  Scope  and  applicability. 

335.3  Definitions. 

335.4  Policy. 

335.5  Responsibilities. 
335.0  Criteria. 

335.7  Implementation. 

335.8  Reporting. 

Authority:  Naljonal  Security  Act  of  1947.  as 
amended.  SO  U.S.C.  404;  Defense  Production 
Act  of  19S0,  as  amended.  50  U.S.C.  App.  2061 
et  aeq.;  Federal  Civil  Defense  Act  of  19S0.  as 
amended.  SO  U.S.C.  App.  2251  et  seq.:  E.O. 
12148  of  July  ao.  197B,  3  CFR  1979  Comp.,  p. 
412;  E.0. 10480  of  August  14. 1953.  3  CFR 
1949-53  Cotop.,  p.  962;  and  E.0. 12656  of 
Novenber  IB.  1988. 53  FR  47491. 

S  335.1    Purpose. 
This  part 

(a)  Provides  policy  guidance  pursuant 
to  the  cited  authority  including  the 
Defense  Prodtiction  Act  of  1950.  as 
amended:  section  1-103  of  Executive 
Order  (E.O.)  12148,  as  amended,  which 
includes  functions  that  were  vested 
under  E.O.  11051;  sections  104(f)  and  204 
of  E.0. 12656.  in  the  identification  of 
facilities  and  resources,  both 
government  and  private,  essential  to  the 
national  defense  and  national  welfare. 

(b)  Provides  criteria  guidance  for  the 
Federal  departments  and  agencies  to 
assess  on  a  priority  basis  the 
\ailnerabilities  of  essential  facilities  and 
resources  that  would  impact  on  the 
needs  of  national  defense. 

(c)  I¥ovides  planning  guidance  for  the 
Federal  departments  and  agencies  to 
develop  strategies,  plans,  and  programs 
to  provide  for  the  security  of  essential 
facilities  and  resources  on  a  priority 
basis,  and  to  avoid  or  minimize 
disruptions  of  essential  services  during 
any  national  seouity  emergency. 

§  335.2    Scope  and  appncablMty. 

(a)  This  order  covers  the  protection  of 
resources  and  facilities,  both 
government  and  private,  essential  to  the 
national  defense  and  national  welfare, 
and  provides  for  the  assessment  of  their 
vulnerability.  The  order  also  provides 
guidance  for  the  development  of 
strategies,  plans,  and  programs  to 
provide  for  the  security  of  such  facilities 
and  resources,  and  to  avoid  or  minimize 
disruptions  of  essential  services  during 
any  national  security  emergency. 
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(b)  This  order  applies  to  essential 
facilities  and  resources  in  the  assigned 
areas  of  responsibility  of  Federal 
departments  and  agencies. 

9335.3    Dtflnltiora. 

(a)  Essential  facilities.  Any  factory, 
plant,  building  or  structure  used  for 
manufacturing,  production,  processing, 
repairing,  assembling,  storing  or 
distributing  a  product  or  components 
deemed  essential  to  national  security 
and  a  Federal  agency  mission,  including 
any  industrial  asset  nominated  for 
inclusion  in  the  Department  of  Defense 
Key  Assets  List  in  accordance  with  the 
selection  criteria  set  forth  in  DOD 
Directive  5160.54  of  26  June  1989  (copy 
available  from  Records  &  Reference 
Branch.  DOD/WHS.  Room  3A948  The 
Pentagon,  Washington.  DC  20301);  any 
communication  or  computer  facility  or 
system;  any  energy  source  or 
distribution  system;  any  air,  rail,  road  or 
water  transportation  asset;  any  other 
infrastructure  facility  that  is  required  to 
support  an  industrial  asset  listed  in  the 
DOD  Key  Assets  list  or  a  military 
facility;  or  to  otherwise  support  DOD 
mobilization,  deployment  or 
sustainment. 

(b)  Essential  resources  are  natural 
resources,  construction,  industrial 
production,  human  resources  (including 
health  resources,  housing,  public 
information,  training  and  education], 
economic  resources  (fiscal  and 
monetary  systems)  and  infrastructure 
systems  (transportation,  energy 
communications,  data  processing,  water 
and  agricultural  production). 

(c)  Essential  facilities  and  resources 
protection  is  the  process  used  for  the 
protection  of  essential  resources  and 
facilities  from  disruption  by  an  event  in 
a  full  spectrum  of  threats  ranging  from 
natural  disasters  to  sabotage  by  groups 
or  individuals  whose  actions  are  hostile 
to  national  security. 

(d)  Facilities/Structures  means  those 
Government-owned  and/or  privately- 
owned  plants,  mines,  buildings 
(including  buildings  occupied  in  whole 
or  in  part  by  any  Federal  agency), 
materials,  products,  and  processes,  and 
those  Government-provided  and 
privately-provided  services,  which  are 
of  importance  to  defense  mobilization, 
defense  production,  or  the  essential  . 
civilian  economy  and  are  located  or 
provided  in  the  United  States  or  in  the 
territories  or  possessions  of  the  United 
States.  This  definition  shall  not  extend 
to  federally  owned  military  posts, 
camps,  stations,  arsenals  or  other 
comparable  facilities  under  the  military 
conmiand  of  the  Department  of  Defense. 

(e)  Mobilization  is  the  process  of 
marshalling  resources,  both  civil  and 


military,  to  respond  to  and  manage  a 
national  security  emergency. 

(f)  National  security  emergency  is  any 
occurrence,  including  natural  disaster, 
military  attack,  technological 
emergency,  or  other  emergency,  that 
seriously  degrades  or  threatens  the 
national  security  of  the  United  States. 

(g)  Physical  security  means  security 
against  sabotage,  espionage,  and  other 
hostile  activity  and  other  destructive 
acts  and  omissions,  but  excludes 
security  attributable  to  operations  of 
military  defense  or  combat  and  excludes 
activities  with  respect  to  the  dispersal 
and  post-attack  reluibilitation  of 
facilities.  i 

§335.4    Policy. 

(a)  It  is  the  policy  of  the  United  States 
to  have  an  emergency  mobilization 
preparedness  capability  that  shall 
ensure  that  Government  at  all  levels,  in 
partnership  with  the  private  sector  and 
the  American  people,  can  respond 
decisively  and  effectively  to  any 
national  security  emergency  with 
defense  of  the  United  States  as  the  first 
priority. 

(b)  It  is  the  national  security 
emergency  preparedness  policy  to 
develop  and  promote  the  security  and 
protection  of  essential  facilities  and 
resources  within  the  United  States  and 
in  U.S.  territories  and  possessions 
essential  to  the  national  defense  by 
providing  to  the  owners  or  managers  of 
such  assets  appropriate  advice, 
guidance,  and  planning  assistance 
concerning  the  application  of  physical 
security  and  emergency  preparedness 
measures.  The  purpose  of  such 
assistance  is  to  encourage  owners  and 
civil  law  enforce-nent  agencies  to 
protect  facilities  and  resources  from 
sabotage,  espionage,  and  other  hostile  or 
destructive  acts,  and  to  minimize  the 
effect  of  attack  damage. 

(c)  Physical  security  of  facilities  ^d 
resources  is  an  inherent  responsibility  of 
ownership.  The  primary  responsibility 
for  the  physical  security  of  any 
privately-owned  assets,  federally-owned 
assets  under  the  control  of  any  Federal 
department  or  agency  or  of  any 
contractor,  or  assets  owned  by  any  state 
or  political  subdivision  of  any  State  is 
with  that  entity.  The  primary 
responsibility  for  interdiction  is  with 
Federal,  state  and  local  law  enforcement 
authorities. 

(d)  The  Federal  Government  does  not 
have  the  primary  responsibility  for  the 
physical  security  of  privately-owned 
facilities  or  of  facilities  owned  by  any 
State  or  political  subdivision  of  any 
State,  or  any  inter-governmental  body. 

(e)  It  is  the  policy  of  the  United  States 
to  identify  those  essential  facilities  and 


resources  the  partial  or  complete  loss  of 
which  would  have  an  immediate  and 
severe  impact  on  the  national  defense; 
to  assess  the  vulnerability  of  these 
facilities  and  resources;  and  to  provide 
for  their  protection  on  a  priority  basis  in 
the  most  cost  effective  and  systematic 
manner  possible. 


§335.5    Responsibilities; 

(a)  Departments  and  Agencies.  The 
head  of  each  Federal  department  and 
agency  shall: 

(1)  Identify  facilities  end  resources  on 
a  priority  basis,  both  private  and 
government,  essential  to  the  national 
defense  and  national  welfare,  and 
assess  their  vulnerabilities  and  develop 
strategies,  plans,  and  programs  to 
provide  for  the  security  of  such  facilities 
and  resources,  and  to  avoid  or  minimize 
disruptions  of  essential  services  during 
any  national  emergency; 

(2)  Participate  in  interagency  activities 
to  assess  the  relative  importance  of 
various  facilities  and  resources  to 
essential  military  and  civilian  needs  and 
to  integrate  preparedness  and  response 
strategies  and  procedures; 

(3)  Maintain  a  capability  to  assess 
promptly  the  effect  of  attack  and  other 
disruptions  during  national  security 
emergencies; 

(4)  Where  appropriate,  furnish  advice, 
through  developed  and  operational 
communication  channels,  to  the 
management  or  owner  of  a  subject 
facility  or  resource  with  respect  to 
developing  and  administering  the 
physical  security  programs; 

(5)  In  consultation  with  the 
management  or  owner  of  a  facility  or 
resource,  or  in  cooperation  with  othei 
qualified  technical  agencies  and 
established  advisory  committees,  assist 
in  the  development  of  standard  security 
criteria  for  facilities  or  resources;  and 

(6)  Supervise,  when  appropriate,  the 
application  of  physical  security 
measures  and  appraise  the  adequacy 
and  efficiency  of  the  measures  taken. 

(b)  The  Departmenf  of  Justice  shall 
support  the  heads  of  Federal 
departments  and  agencies,  State  and 
local  governments,  and  the  private 
sector  in  the  development  of  plans  and 
programs  to  physically  protect  essential 
resources  and  facilities.  This 
responsibility  has  been  delegated  to  the 
Federal  Bureau  of  Investigation  for 
implementation  under  Executive  Order 
12656. 

(c)  The  Federal  Emergency 
Management  Agency  (FEMA)  shall: 

(1)  Coordinate  and  support  the 
initiation,  development,  and 
implementation  of  plans  for  the 
protection  of  essential  facilities  and 
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resources  widiin  the  assigned  areas  of 
responsibility  of  Federal  departments 
and  agencies  as  part  of  the  national 
security  emergency  preparedness  policy; 

(2)  Assist  the  Department  of  Justice 
and  other  Federal  departments  and 
agencies  in  the  interagency  activity  of 
identifying  and  assessing  the  relative 
importance  of  various  facilities  and 
resources  to  military  and  essential 
civilian  needs  and  to  integrate 
preparedness  and  response  strategies 
and  procedures;  and 

(3)  As  coordinator  for  national 
security  emergency  preparedness  policy, 
report  to  the  President  and  the  National 
Security  Council  concerning  the  status 
of  the  essential  fecilities  and  resource 
protection  programs  of  the  Federal 
departments  and  agencies  and  furnish 
such  recommendations  as  may  be 
appropriate. 

§335.6    Criteria. 

(a)  The  significance  of  essential 
facilities  and  resources  to  Federal 
departments  and  agencies  or  to  the 
owners  of  such  facilities  or  resources,  is 
determined  by  applying  the  following 
criteria: 

(1)  An  asset  whose  loss  would  halt  or 
unacceptably  delay  mobilization 
deployment  and  sustainability  efforts; 
and 

(2)  An  asset  that  produces  critical 
items  whose  loss  would  halt  or  delay 
unacceptably,  mobilization,  deployment 
or  sustainment  efforts. 

(b)  These  criteria  in  turn  depend  upon 
the  following  factors: 

(1)  The  importance  of  the  service  or 
product  it  provides  or  produces; 

(2)  The  dependoice  of  ttie  population 
or  industry  on  the  product; 

(3)  The  cost  of  replacem;«it; 

(4)  Tl»  replacement  time;  and 

(5]  The  availability  of  substitutes. 

(c)  Priority  selection  categories.  An 
essential  facility  or  resource  shall  be 
assigned  to  one  of  the  following 
categories: 

(1)  Category  one.  An  essential  facility 
or  resource  which  has  no  replacement, 
substitute,  or  alternative,  llie  partial  or 
complete  loss  of  such  facility  or 
resource,  would  have  an  immediate  and 
adverse  impact  on  the  national  defense. 

(2)  Category  two.  An  essential  facility 
or  resource  for  which  alternatives  are 
available,  but  such  alternatives  are 
required  to  meet  other  needs  of  a 
national  security  emergency. 


§335.7    „„^^„,,„^.^^ 

(a)  Federal  departments  and  agencies 
with  the  support  of  the  Department  of 
Justice  and  the  owners  of  the  facilities 
and  resources  will  provide  the  actual 
identification  of  potential  or  actively 


disruptive  vulnerabilities,  and  conduct 
analyses  of  their  respective  facilities 
and  resources. 

(b)  Federal  departments  and  agencies, 
within  their  assigned  areas  of 
responsibility,  shall: 

(1)  Identify  faciUties  and  resources, 
both  government  and  private,  essential 
to  the  national  defense  and  national 
welfare,  and  assess  their  vulnerabilities 
and  develop  strategies,  plans,  and 
programs  to  provide  for  the  security  of 
such  facilities  and  resources  on  a 
priority  basis,  and  to  avoid  or  minimize 
disruptions  of  essential  services  during 
any  national  security  emergency; 

(2)  Participate  in  interagency  activities 
to  assess  the  relative  importance  of 
various  facilities  and  resources  essential 
to  militaiy  and  civilian  needs  and  to 
integrate  preparedness  and  response 
strategies  and  procedures; 

(3)  Maintain  a  capability  to  assess 
promptly  the  effect  of  attack  and  other 
disruptions  during  national  security 
emergencies.  (Reference:  Section  204; 
E.0. 12656); 

(4)  Use  their  essential  facilities  and 
resource  plans  to  choose  their  individual 
responses  and  strategies  appropriate  to 
the  crisis  or  emergency  situatioiL 

(5)  Develop  strategies,  as  appropriate, 
to  aid  decision  makers  in  the 
implementation  of  their  essential 
facilities  and  resources  protection 
programs. 

(c)  Plans  and  strategies  will  be 
coordinated  with  FEMA  by  the  Federal 
departments  and  agencies  under  the 
aegis  of  the  National  Security  Council, 
to  assist  them  in  developing  Federal 
Standards  for  categorizing  their 
essential  facilities  and  resources; 
prioritizing  their  protection;  and  in 
understanding  the  need  to  assure  the 
availability  of  essential  facilities  and 
resources  in  a  national  security 
emergency. 

§335.8    Reportinfl. 

In  carrying  out  its  responsibility  of 
periodically  reporting  to  the  President 
and  the  National  Sebinity  Council  on  the 
implementation  of  the  national  security 
emergency  preparedness  policy,  the 
departments  and  agencies  shall 
cooperate  with  FEMA  to  the  extent 
appropriate,  in  compiling,  evaluating, 
and  exchanging  data  on  the  essential 
facilities  and  resources  protection 
programs. 

Dated:  July  28,  1989. 

Robert  H.  Monis, 

Acting  Director.  Federal  Emergency 
Management  Agency. 

[FR  Doc.  89-18395  Filed  8-4-89;  8:45  amj 

BILUNG  CODE  671S-01-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  89-324.  RM-87741 

Radio  Broadcasting  Service^ 
Ebenezer,  MS 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  JimBar 
Enterprises,  proposing  the  allotment  of 
FM  Channel  280A  to  Ebenezer. 
Mississippi,  as  that  community's  first 
FM  broadcast  service.  Ths  coordinates 
for  Channel  280A  are  32-54-13  and  90- 
10-18  which  include  a  site  restriction 
10.6  kilometers  [6.6  miles)  southwest  of 
the  community.  The  notice  instructs  the 
petitioner  to  present  the  Commission 
with  sufficient  infonnation  to 
demonstrate  Ebenezer  has  the  social, 
economic  or  cultural  indicia  to  quahfy  it 
as  a  community  for  allotment  purposes. 
dates:  Comments  must  be  fded  on  or 
before  September  22, 1989,  and  reply 
comments  on  or  before  October  10, 1989. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  in 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Frank  R.  Jazzo,  Fletcher, 
Heald  &  Hildreth.  1225  Connecticot 
Avenue,  NW.  Suite  400,  Washington,  DC 
20036  (Counsel  for  the  petitioner). 
FOR  FURTHER  INPORSIATION  CONTACT: 

Kathleen  Scheuoie,  Mass  Media 
Bureau,  (202)  634-6530. 
supflemeNtarv  information:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-324,  adopted,  July  13. 1989,  and 
released  August  1, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washingtoa  DC  Tlie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-380a 
2100  M  Street,  NW.,  Suite  14a 
Washington,  DC  20037.  Provisions  of  the 
Regulatory  Flexibility  Act  of  1908  do  not 
apply  to  this  proceeding.  Members  of  the 
public  should  note  that  from  the  time  a 
Notice  of  Proposed  Rule  Making  is 
issued  until  the  matter  is  no  longer 
subject  to  Commission  consideration  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings. 
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such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contact.  For  information  regarding 
proper  filing  procedures  for  comments. 
See  47  CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  8»-18318  Filed  8-4-89;  8:45  am] 

BUXINQ  CODE  •712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  89-318,  RM-6692] 

Radio  Broadcasting  Services; 
Windcrest  and  Hondo,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Jewel  R. 
Morris  proposing  the  allotment  of 
Channel  253A  to  Windcrest,  Texas,  as 
that  community's  first  local  FM  service. 
In  order  to  accomplish  the  channel 
allotment  at  Windcrest.  Channel  254A 
must  be  substituted  for  vacant  but 
applied  for  Channel  253A  at  Hondo, 
Texas.  Since  both  communities  are 
located  within  320  kilometers  (199  miles) 
of  the  U.S. -Mexican  border,  concurrence 
of  the  Mexican  government  must  be 
obtained  for  the  proposal.  Channel  253A 
can  be  allotted  to  Windcrest  at  a  site 
restriction  of  5.1  kilometers  (3.2  miles) 
north  of  the  city,  at  coordinates  29-33-35 
and  98-22-01. 

DATES:  Comments  must  be  filed  on  or 
before  September  22, 1989.  and  reply 
comments  on  or  before  October  10, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  shculd  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Jewel  R.  Morris, 
8619  Sagebrush  Lane,  San  Antonio,  TX 
78217  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-318,  adopted  July  7, 1989,  and 
released  August  1. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 


Complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20087. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[PR  Doc.  89-18317  Filed  8-4-fl9;  8:45  am] 

BILUNO  CODE  6712-01-M 


47  CFR  Part  94         | 

[PR  Docket  No.  89-113] 

Private  Operational-Fixed  IMicrowave 
Service;  Channeling  Plan;  2450-2483.5 
IMHz  Band 

agency:  Federal  Communications 
Commission. 

action:  Order  Extending  Reply 
Comment  Period. 

summary:  The  Actii^  Chief,  Private 
Radio  Bureau  has  adopted  an  Order 
extending  the  deadline  in  which  to  file 
reply  comments  to  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding.  The  new  date  is  August  14, 
1989.  This  action  is  taken  to  provide 
interested  parties  a  sufficient  period  of 
time  to  prepare  reply  comments. 

DATES:  Reply  Comments  due  August  14, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Lewis,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau.  (202)  634-2443. 

SUPPLEMENTARY  INFORMATION:  The 

summary  of  the  Notice  of  Proposed  Rule 
Making  in  this  proceeding  was  printed 
in  the  Federal  Register  on  June  5, 1989  at 
54  FR  24006. 


Federal  Communications  Commission. 
Richard  f.  Shiben. 
Acting  Chief,  Private  Radio  Bureau. 
[FR  Doc.  89-18316  Filed  8-4-89;  8:45  am] 

BILUNO  CODE  6712-01-H 


DEPARTIMENT  OF  COiyiMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  263  and  267 
[Docket  No.  50340-8274] 
RIN  0648-AC12 

United  states  Standards  for  Grades  of 
Hsh  Fillets 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  NOAA  issues  this  notice  to 
extend  for  30  days  the  period  during 
which  the  public  may  comment  on  the 
proposed  amendment  to  six  U.S. 
Standards  for  Grades  of  Fishery 
Products  to  allow  a  bone-in  style  for  fish 
fillets.  Copies  of  the  proposed 
amendment  may  be  obtained  from  the 
address  below.  I 

DATES:  Comments  on  the  amendment 
should  be  submitted  in  writing  on  or 
before  September  6, 1986. 
ADDRESSES:  All  comments  on  the 
proposed  amendment  should  be 
submitted  to  Thomas  J.  Moreau, 
Director,  Technical  Services  Unit. 
Inspection  Service  Division,  F/TS45. 
NMFS,  NOAA,  U.S.  Department  of 
Commerce,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 

Copies  of  the  U.S.  Standards  for 
Grades,  the  proposed  amendment  and 
supporting  documentation  are  available 
from  the  Standards  &  Specifications 
Branch,  Technical  Services  Unit,  NMFS, 
NOAA,  U.S.  Department  of  Commerce, 
One  Blackburn  Drive,  Gloucester,  MA 
01930. 

FOR  FURTHER  INFORMATMN  CONTACT: 

Earl  C.  Johnston,  Chief,  Standards  & 
Specifications  Branch  (508-281-9219). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  rule  to  amend  six  U.S. 
Standards  for  Grades  to  include  a  bone- 
in  style  for  fish  fillets  was  published  in 
the  Federal  Register  on  May  31, 1989  (54 
FR  23235).  The  proposed  rule  was 
developed  as  a  result  of  comments 
received  from  a  request  for  comments 
published  previously  in  the  Federal 
Register  (50  FR  12591,  March  29. 1985) 
on  the  desirability  of  amending  four 
existing  U.S.  Standards  for  Grades.  The 
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proposed  rule  published  on  May  31, 1989 
specified  a  comment  period  extending 
through  July  31, 1989.  During  the 
comment  period,  the  National  Fisheries 
Institute  (NFI),  the  largest  nonprofit 
trade  organization  in  the  U.S.  seafood 
industry,  with  more  than  1,100  members, 
requested  an  extension  to  the  conunent 
period  in  order  for  its  membership  to  be 
advised  of  the  proposed  amendment. 
Because  NOAA  believes  that  additional 
comments  from  the  affected  industry  are 
in  the  best  interest  of  the  public,  an 
additional  30  days  for  comment  are 
established  by  this  notice.  The  Secretary 
of  Commerce  will  consider  the  public 
comments  in  determining  whether  to 
modify  approve  the  amendment. 

Authority:  7  U.S.C.  1621-1630. 

Dated:  August  2, 1989. 
Thomas  J.  Billy. 

Acting  Director,  Office  of  Trade  &  Industry, 
National  Marine  Fisheries  Service. 
(FR  Doc.  89-18416  Filed  &-4-89;  8:45  am] 
MLLINO  CODE  3S10-22-M 


Notices 


Ftiatal  Sagbte 
VoL  54,  Na  ISO 
Mooday,  August  7.  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  rules  ttiat  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  und  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

SoH  ConMTvatlon  Servie* 

CnvtrofWiMntal  Impact  Statement; 
South  Ediato,  SC 

AOENCV:  Soil  Conservation  Service, 

USDA 

action:  Notice  of  a  finding  of  no 

significant  impact 


r.  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1960;  the  Council  of 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  6Q],  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
South  Edisto  River  Watershed,  Bamberg 
and  Barnwell  Counties,  South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT: 

Billy  Abercrombie,  State 
Conservationist,  Soil  Conservation 
Service,  1835  Assembly  Street,  Room 
950,  Columbia,  South  Carolina  29201, 
Telephone  (803)  765-5681. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicated  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Billy  Abercrombie,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection.  The  planned 
works  of  improvement  include 
accelerated  technical  and  financial 
assistance  to  apply  land  treatment 
measures  on  12,925  acres  of  cropland. 

A  copy  of  the  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  ^e  Environmental 
Protection  Agency  and  to  various 
federal  state,  and  local  agencies  and 


interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  is  on  file 
and  may  be  reviewed  by  contacting 
Billy  Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  i8  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — ^Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  state 
and  local  officials.) 

Dated:  )uly  18, 1989. 
Billy  Abercrombie, 
State  Conservationist 
[FR  Doc.  89-18367  Filed  8-4-89;  8:45am] 
MLUNQ  CODE  1410-16-H 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Centua 

Map  Production  Software  for  the 
TIGER  Syatem 

action:  Notice. 

summary:  The  Census  Bureau 
annotmces  the  availability  of  FORTRAN 
source  code  for  routines  used  on  the 
Census  Bureau's  Unisys  mainframe 
computers  to  produce  1990  census  maps 
horn  the  TIGER  File.  The  FORTRAN 
source  code  is  on  oae  reel  of  magnetic 
tape.  The  Census  Bureau  also  includes 
written  documentation  of  the  TIGER  File 
data  structure  used  on  the  Census 
Bureau's  mainframe  computers.  No 
additional  written  documentation  exists. 
The  source  code  for  these  routines  is 
provided  "as  is,"  without  support  and 
without  certification  as  to  usability  on 
any  other  computer  system.  The  tape 
and  TIGER  documentation  are  available 
as  a  package  for  $600. 

address:  Persons  wishing  to  order  this 
product  or  obtain  additional  information 
should  write  to:  Customer  Services 
Branch,  Data  User  Services  Division, 
Bureau  of  the  Census,  Washington,  DC 
20233. 

FOR  FURTHER  INFORMATION  CONTACT: 

Write  to  the  above  address  or  telephone 
(301)  763-4100. 


Dated:  August  1. 1989. 
ex.  KiKaBBOB, 

Deputy  Director,  Bureau  of  the  Census. 
[FR  Doc.  8e-16382  Hied  8-4-69;  8:45  am] 
BIIXMQ  CODE  3S10-07-M 

Intemationai  Trade  Afftnfnistration 

Antidumping  or  Countervailing  Duty 
Order,  BrMMng,  or  Suspended 
investigation.  Opportunity  To  Request 
Administrative  Review 

agency:  Intemationai  Trade 
Administration/Impori  Administration, 
Commerce. 

action:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background:  Each  year  during  the 
anniversary  month  of  the  publication  of 
an  antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771  (gj)  of  ^e  Tariff 
Act  of  1930  may  request,  in  accordance 
with  S  353.22  or  S  355.22  of  the 
Commerce  Regulations,  that  the 
Department  of  Commerce  ("the 
Department")  conduct  in  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  August  31, 1989,  interested 
parties  may  request  administrative 
review  of  the  following  orders,  findings, 
or  suspended  investigations,  with 
anniversary  dates  in  August  for  the 
following  periods: 

Antidumping  Duty  Proceeding 


Period 

Betgium:     Industrial     phos- 
phoric ackl  (A-423-602) 

France:  Industrial  nitrocellu- 
lose (A-427-009) 

08/01/88-07/31/89 
08/01/38-07/31/89 

Israel:  Industrial  phosphoric 
acid  (A-508-604) 

08/01/88-07/31/89 

Italy:     Granular     polyletra- 
fluoroethylene    resin    (A- 
475-703) 

04/20/88-07/31/89 

Italy:   Tapered  roller  bear- 
ings,  and   parts   thereof 
finished    and    unfinished 
(A-475-603) J 

08/01/88-07/31/89 

Japan:    Acrylic    sheet    (A- 
588-055) 

08/01/88-07/31/89 

Japan:    Brass    sheet    and 
strip  (A-588-704) 

08/01/88-07/31/89 
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Japan:  Cadmiun  (A-588- 
035) 

Japan:  Certain  higfvcapacity 
pagers  (A-58&-707) 

Japan:  Granular  poiytelra- 
fluoroethylene  resin  (A- 
588-707) 

Japan:  Tapered  roller  bear- 
ings four  irtches  or  less  In 
outside  diameter  and 
components  thereof  (A- 
588-054) 

Netherlands:  Brass  sheet 
and  strip  (A-421-701) 

Taiwan:  Clear  sheet 
(A-583-023) 

Thailand:  Malleable  cast 
iron  pipe  fittings  (A-549- 
801) 

The  People's  RepubNc  of 
China:  Petroleum  wax 
candles  (A-570-504) 

Turtiey:  Acetylsaiicytic  acid 
(aspirin)  (A-489-602) 

Union  of  Soviet  Socialist 
Republics:  Titanium 
sponge  (A-461-008) 

Venezuela:  Certain  electri- 
cai  conductor  aluminum 
redraw  rods  (A-307-701).. 

Yugoslavia:  Tapered  roller 
bearings,  and  parts  there- 
of finished  or  unfinished 
(A-479-601) 


Period 


08/01/88-07/31/88 
08/01/88-07/31/89 

04/20/88-07/31/88 

08/01 /8fr-07/31/89 
02/08/88-07/31/89 
08/01/88-07/31/89 

08/01/88-07/31/89 

08/01/88-07/31/89 
08/01/88-07/31/89 

08/01/88-07/31/89 

02/08/88-07/31/89 

08/01/88-07/31/89 


Countervailing  Duty  Proceeding 


Period 

Canada:    Live    swine    (C- 

122-404) 

04/01  /88-03/31  /89 

Israel:  Industrial  phosphoric 

add  (C-508-605) 

01/01/88-12/31/88 

New   Zealand:    Ijow-fuming 

brazing  copper  rod  and 

wire  (C-61 4-501) 

08/01 /88-07/31 /89 

Thailand:  Pipes  and  tubes 

(C-549-501) _ 

01/01/88-12/31/88 

Turitey:  Acetylsalicylic  acid 

(C-489-603) _ 

01/01/88-12/31/88 

Venezuela:  Certain  electri- 

cal conductor  aluminum 

redraw  rod  (C-307-702) 

08/17/88-12/31/88 

Zimbabwe:     Carbon     steel 

wire  rod  (C-796-601) 

01/01/88-12/31/88 

Seven  copies  of  the  request  shoidd  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  Intemationai 
Trade  Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review,"  for  requests 
received  by  August  31, 1989. 

If  the  Department  does  not  receive  by 
August  31, 1989  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
Usted  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 


antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for]  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
intemationai  trading  community. 

Dated:  August  1, 1989. 
Richard  W.  Moraland. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

(FR  Doc.  89-18426  Filed  8-4-89;8:45  am] 
MLUNQ  COOE  3S10-0S4I 


[A-122-503] 

Certain  Iron  Construction  Castings 
From  Canada;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Intemationai  Trade 
Administration/Import  Administration. 
Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
Bibby  Ste.  Croix  Foundries,  Inc^ 
("Bibby"),  a  respondent,  the  Department 
of  Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  iron 
construction  castings  from  Canada.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  ^e 
United  States  and  the  period  March  1, 
1987  through  February  29. 198a 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECnVE  date:  August  7. 1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
Kathleen  Kelleher  or  Maureen  Flaimery. 
Office  of  Antidumping  Compliance, 
Intemationai  Trade  Administration.  U.S. 
Departtnent  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2923. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  5, 1986,  the  Department  of 
Conunerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
17220)  an  antidimiping  duty  order  on 
certain  iron  construction  castings  from 
Canada. 

The  respondent  requested  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  (19  CFR 
353.53a(a]  (1988))  that  we  conduct  an 
administrative  review.  We  pnblished  a 
notice  of  initiation  of  the  antidumping 


duty  administrative  review  on  April  27. 
1986  (53  FR  15083).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("Ae  Tariff  Act"). 

Scope  of  tfie  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  intemationai  harmonized  system  of 
customs  nomenclature.  On  January  1. 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedide 
("HTS"),  as  provided  for  in  section  1201 
et  aeq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers). 

Imports  covered  by  the  review  are 
shipments  of  certain  iron  construction 
castings,  limited  to  manhole  covers, 
rings  and  fivmes,  catch  basin  grates  and 
frames,  cleanout  covers  and  fiames  used 
for  drainage  or  access  purposes  for 
pubUc  utility,  water  and  sanitary 
systems,  classifiable  as  heavy  castings 
under  item  number  657.0950  of  the  Tariff 
Schedules  of  the  United  States  (TSUSA): 
and  to  valve,  service,  and  meter  boxes 
which  are  placed  below  ground  to 
encase  water,  gas.  or  other  valves,  or 
water  or  gas  meters,  classifiable  as  light 
castings  under  TSUSA  item  number 
657.0990.  These  articles  must  be  of  cast 
iron,  not  alloyed,  and  not  malleable. 
Heavy  castings  are  currently  classifiable 
under  HTS  items  7325.10.00.10  and 
7325.10.00.50.  Light  castings  are 
classifiable  under  HTS  items 
8306.29.00.00  and  8310.00.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  certain  Canadian  iron 
construction  castings  and  the  period 
March  1, 1987  throuigh  Febmary  29, 198& 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
Purchase  price  was  based  on  the  packed 
FOB  or  Cn^  prices  to  unrelated 
purchasers  in  the  United  States.  Where 
applicable,  we  made  adjustments  for 
foreign  inland  freight,  ocean  freight  and 
brokerage  and  handling  charges.  We 
also  made  deductions,  where 
appropriate,  for  sales  discotmts. 

Foreign  Market  Value 

In  calculating  foreign  maiket  value, 
the  Department  used  home  maiket 
prices,  as  defined  in  section  773  of  the 
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Tariff  Act,  since  sufficient  quaiitities  of 
such  or  similar  Bercfaandiae  were  scld 
in  the  home  market  to  provide  a  basis  uf 
comparison.  We  made  comparisons  of 
"such  or  similar"  merchaiidise  baaed  on 
a  consideration  of  the  shape,  weight 
and  size  of  the  castings. 

Home  market  prices  were  based  on 
packed  FOB  or  covered  prices  to 
unrelated  purchasers  in  Canada,  with 
appropriate  deductions  for  freight  eaiiy 
payment  discounts  and  rebates.  We  also 
made  adjustments,  where  applicable,  for 
differences  in  packing  and  credit 
expenses.  We  made  further  adjustments 
for  U.S.  commissions,  and  for  hom^ 
market  commissions  or  for  indirect 
seUing  expenses  to  offset  U.S. 
commissiona.  as  a4>propriate,  in 
accordance  with  S  353.56(b)  of  the 
Commerce  Department's  regulations 
published  in  the  Federal  Register  on 
March  28. 1969  (54  FR 12742)  (to  be 
codified  at  19  CFK  353.56(b)). 

PidiaiiHfy  Raetdts  of  tfaa  Review 

As  a  result  of  our  review,  we 
preliminarily  detenmne  that  the 
following  mar^n  exists; 


ManUaquw/ 

Pwiod 

cam 

Bibby  Sto.  Croat 

Foundries.  Inc...- 

OS/01/87-02/29/88 

24.78 

Interested  parties  may  request 
disclosure  and/or  an  administrative 
protective  order  within  5  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Prehearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publicati(Hi. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  Hied  not  later 
than  37  days  after  the  date  of 
publicatioiL  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  written  or 
oral  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  tndividual  differences  between 
United  States  price  and  foreign  market 
value  may  differ  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 


of  estimated  antidumping  duties  based 
on  the  above  margla  shall  be  required. 
For  any  shtpments  &om  the  remaining 
known  manufacturers  and  exportvs  not 
covered  by  thia  review,  the  cash  deposit 
will  continue  to  be  at  the  rate  for  each  of 
those  firms  published  in  the  antidumping 
duty  order  (51  FR  17220;  March  5, 1986). 

For  any  fixture  entries  of  this 
merchandise  from  a  new  exporter,  not 
covered  in  this  administrative  review, 
whose  first  shipments  occurred  after 
February  29, 1988,  and  who  is  unrelated 
to  any  reviewed  firm,  a  cash  deposit  of 
24.78  percent  shall  be  required. 

These  deposit  reqairements  are 
effective  for  all  shipments  of  certain 
Canadian  iron  construction  castings 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19U.S.C.  ie75(a)(l)) 
and  §  353.15  of  the  Department's 
regulations.  l 

Eric  L  Garfiiikel,  ' 

Assistant  Secretary  for  Import 
Administration. 

Dated:  hih^  31. 19eA 
[PR  Doc.  89-1M24  FUe4  »-4-89;  8.-45  am} 
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Certain  Iron  Conatrucllon  Castings 
From  indtai;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGEHCV:  Intemationat  Trade 

Administration/Import  Administration. 

Commerce. 

ACTION:  Notice  of  pieliminary  results  of 

antidumping  duty  administrative  review. 

SUMMARY:  In  response  to  a  request  by 
the  petitioners,  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  older  on  certain  iron 
construction  castings  from  India.  The 
review  covers  eleven  manufacturers/ 
exporters  of  this  merchandise  to  the 
United  States,  and  the  period  October 
28, 1985  through  April  30, 1987.  The 
review  indicates  the  existence  of 
dumping  margins  for  certain  firms 
during  the  period.  As  a  result,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  United  States  price  and  foreign 
market  value. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  Aqgust  7. 1989i 


FOR  FURTHER  INFORMATION  CONTACT! 

Susan  Sihrer  or  Robert  Marenick,  Office 
of  Antidumping  Compliance, 
Intemational  Trede  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230:  (202)  377-5Z5S. 

SUPPLEMENTARY  INFORMATIONC 

Background 

On  May  9, 1986,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (51  FR 
17221)  an  antidumping  duty  order  on 
certain  iron  construction  castings  from 
India.  The  petitioners,  the  Municipal 
Castings  Fair  Trade  Council  and  its 
individually-named  members,  requested 
in  accordance  with  S  35B.53a(a)  of  the 
Commerce  Regulatirais  [19  CFR 
353.53a(a)  (1988))  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  of  the  antidumiung 
duty  administrative  review  on  June  19, 
1967  (52  FR  23330).  The  Department  has 
now  conducted  that  administrative 
review  in  accordance  wi&  section  751  of 
the  Tariff  Act  of  1930  Cnbe  Tariff  Act") 

Scope  of  the  Review     | 

The  United  States  has  developed  a 
system  of  tariff  classifioation  based  on 
the  intemational  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  mr  withdrawn  fi-om 
warehouse  for  consumption  on  or  after 
that  date  is  now  classifled  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  the  review  are 
shipments  of  certain  heavy  and  light 
iron  construction  castings.  Heavy 
castings  are  limited  to  manhole  covers, 
rings  and  frames,  catch  basin  grates  and 
frames,  and  cleanout  cavers  and  fi-ames 
used  for  drainage  or  access  purposes  for 
public  utility,  water  and  sanitary 
systems.  During  the  review  period, 
heavy  castings  were  classifiable  tmder 
items  657.0950  and  657.0990  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  ('TSUSA").  This 
merchandise  is  current^  classifiable 
under  HTS  items  7325.lD.0a9  and 
7325.10.00.5ao.  Light  castings  are  limited 
to  valve  boxes,  service  boxes  and  meter 
boxes  which  are  placed  below  ground  to 
encase  water  valves,  gas  valves,  and 
other  valves,  or  water  and  gas  metere. 
During  the  review  period,  li^t  castings 
were  classifiable  under  TSUSA  item 
657.Q88a  This  merdumdise  is  currently 
classifiaUe  under  HTS  item 
732S.10J)a5aa  The  HT&  item  numbers 
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are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  covers  11  manufacturers/ 
exporters  of  certain  Indian  iron 
construction  castings  and  the  period 
October  28. 1985  through  April  30, 1987. 
East  Coast  Co.,  Victory  Iron  Works, 
Paharimata  Iron  Works,  Kamala  Iron 
Foundry,  Shree  Laxmi  Metal  and  S.K. 
Iron  Foundry  and  Engineering  failed  to 
respond  to  the  Department's 
antidumping  duty  questionnaire.  For 
these  six  firms,  we  used  the  highest  rate 
for  responding  firms,  as  best  inifonnation 
available  for  assessment  and  cash 
deposit  purposes. 

On  June  28, 1988,  Neenaa  Foundry  Pvt. 
Ltd.  ("Neenaa")  and  Overseas  Foundry 
Pvt.  Ltd.  ("Overseas")  requested  that  we 
consider  merchandise  exported  by 
Neenaa  and  Overseas  to  be  excluded 
from  the  antidumping  duty  order.  Their 
request  is  based  on  the  exclusion  of 
Kajaria  Castings  trom  the  scope  of  the 
order.  In  our  final  affirmative 
antidumping  duty  determination,  we 
excluded  Kajaria  Castings  because  we 
found  it  had  a  de  minimis  dumping 
margin  (51  FR  9486,  March  19, 1986).  At 
the  time  of  the  final  determination, 
Neenaa  and  Overseas  were  castings 
producers  related  to  Kajaria,  which 
exported  castings  directly  to  the  United 
States.  Neenaa  and  Overseas  did  not 
export  castings  to  the  United  States 
during  the  period  of  investigation. 
Therefore,  we  used  Kajaria's  prices  to 
unrelated  customers  in  the  United  States 
for  purposes  of  establishing  U.S.  price. 
Since  that  time,  Kajaria  has  changed  its 
name  to  Select  Steels  and  no  longer 
exports  castings.  Further,  Neenaa  and 
Overseas  now  export  castings  directly. 
Since  our  exclusion  covers  only 
mechandise  exported  by  Kajaria 
Castings,  we  consider  merchandise 
exported  by  Neenaa  and  Overseas  to  be 
subject  to  Uie  antidumping  duty  order. 

On  May  4, 1988,  the  petitioners 
alleged  that  third-country  sales  from 
R.B.  Agarwalla  &  Co.,  Carnation 
Enterprises,  Pvt.  Ltd.  ("Carnations")  and 
Govind  Steel  Co.,  and  home  market 
sales  firom  Uma  Iron  &  Steel  Co./ 
Commex  Corporation  were  at  prices 
below  the  cost  of  producing  the 
merchandise.  The  Department 
determined  that  there  was  a  reasonable 
basis  to  initiate  a  cost  of  production 
investigation  for  all  four  firms.  We 
requested  that  cost  of  production  data 
be  submitted  on  a  quarterly  basis.  Super 
Castings  provided  cost  of  production  on 
a  quarterly  basis.  All  other  companies 
reported  cost  of  production  on  an  annual 
basis.  For  these  companies,  as  best 
information  available,  we  made 


adjustments  to  their  annual  costs  based 
upon  Super  Castings'  quartierly  cost  of 
production.  We  calculated  an  annual 
cost  of  production  figure  for  Super 
Castings  based  on  a  weighted-average 
of  its  quarterly  costs.  We  then  compared 
its  quarteriy  cost  hgare  to  its  aimual 
cost  figure.  For  each  quarter  that  Super 
Castings'  quarterly  costs  exceeded  its 
annual  cost  figure,  we  adjusted  the 
annual  cost  figures  for  the  other 
companies  by  the  same  percentage.  For 
Super  Castings,  we  used  their  quarterly 
cost  figures. 

We  compared  the  home  market  and 
third-country  selling  prices,  net  of  all 
apphcable  movement  expenses,  to  the 
cost  of  production.  Based  on  our 
analysis,  we  found  all  home  maricet 
sales  and  all  third-country  sales,  with 
the  exception  of  R.B.  Agarwalla,  to  be  at 
or  above  the  cost  of  producing  the 
merchandise.  For  R.B.  Agarwalla,  we 
found  that  a  significant  percentage  of 
third  coimlry  sales  was  below  cost  of 
production.  For  this  company,  we  used 
only  the  third  country  sales  above  the 
cost  of  production  as  our  foreign  market 
value. 

On  May  1, 1989,  we  amended  the  final 
determination  and  antidumping  duty 
order  to  exclude  Serampore  Industries 
Pvt.  Ltd.  ("Serampore")  from  the  scope 
of  the  antidumping  duty  order  in 
accordance  with  the  court  decision  upon 
remand  (54  FR  18562).  We  instructed  the 
Customs  Service  to  terminate  the 
suspension  of  liquidation  and  refund 
any  cash  deposits  for  subject 
merchandise  produced  by  Serampore. 
Therefore,  we  are  not  reviewing 
Serampore's  sales  in  our  preliminary 
results  of  review. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price,  as 
defined  in  section  772  of  the  Tariff  Act 
since  all  sales  were  made  to  unrelated 
purchasers  in  the  United  States  prior  to 
the  date  of  importation.  Purchase  price 
was  based  on  the  packed,  f.o.b.  or 
delivered  prices  to  uiu%lated  purchasers 
in  the  United  States.  Where  apphcable, 
we  made  deductions  for  foreign  inland 
fi%ight,  ocean  freight  insurance, 
inspection  charges,  and  brokerage  and 
handling  charges.  When  comparing 
purchase  price  to  home  market  or  third- 
country  sales,  we  added  the  Cash 
Compensatory  Support  ("CCS")  rebate 
of  indirect  taxes.  The  CCS  is  designed  to 
rebate  indirect  taxes  and  is  paid  as  a 
percentage  of  f.o.b.  price.  When 
comparing  purchase  price  to  home 
market  or  third  country  sales,  we  added 
the  excise  duty  drawback,  which 
rebates  a  fixed  amount  per  metric  ton  of 


castings  exports.  No  other  adjustments 
were  daimed  or  allowed. 

Foreign  Maricet  Vahie 

In  calculating  foreign  mariiet  vahie. 
the  Department  used  home  market  price 
when  sufficient  quantities  of  such  or 
similar  merchandise  were  sold  in  the- 
home  market.  When  there  were 
insufficient  home  market  sales  for 
comparison,  we  used  third-country 
sales.  When  there  were  no  third  country 
sales,  we  used  constructed  value,  as 
defined  in  section  773  of  the  Tariff  Act 

Home  market  price  was  based  on  the 
packed  f.o.b.  price  to  unrelated 
customers  in  the  home  market  Where 
applicable,  where  adjusted  for 
differences  in  packing  and  credit 
expenses  and  the  Intemational  Price 
Reimbursement  Scheme  ("IPRS")  rebate. 
IPRS  rebates  are  designed  to  offset  tt>e 
differences  between  the  domestic  and 
ostensible  world  market  prices  for  pig 
iron.  When  conunissions  were  paid  on 
U.S.  sales,  but  not  on  home  market 
sales,  we  adjusted  by  adding  U.S. 
commissions  to  foreign  market  value 
and  deducting  home  market  indirect 
selling  expenses,  not  exceeding  U.S. 
commissions,  from  foreign  market  value. 
No  other  adjustments  were  claimed  or 
allowed. 

Third-country  price  was  based  on  the 
packed  f.o.b.,  c.  ft  f.  or  ci.f.  price  to 
unrelated  customers  in  third  countries. 
We  made  adjustments,  where  applicable, 
for  inland  fi^ight  ocean  fi^ight 
brokerage  and  handling,  inspection 
charges,  discounts  and  differences  in 
packing  and  credit  expenses.  When 
conunissions  were  paid  on  third-country 
sales,  but  not  U.S.  sales,  we  adjusted  by 
deducting  third-country  commissions 
and  adding  U.S.  indirect  selling 
expenses  not  exceeding  third-country 
commissions  to  foreign  market  value. 
We  added  third-country  CCS  rebates 
and  the  excise  duty  drawback  to  foreign 
maricet  vahie.  We  made  a  difference  in 
merchandise  adjustment  for  a  extra 
fittings  for  Carnations.  No  other 
adjustments  were  claimed  or  allowed. 

We  calculated  constructed  value  as 
the  sum  of  materials,  fabrication  costs, 
general  expenses,  profit,  and  the  cost  of 
packing.  We  requested  quarterly 
constructed  value  data  from 
respondents.  Super  Castings  provided 
constructed  value  data  on  a  quarterly 
basis.  All  other  companies  reported 
constructed  value  figures  on  an  aimual 
basis.  For  these  companies,  we  made 
adjustments  to  their  annual  costs  based 
upon  Super  Castings'  quarteriy 
constructed  value  figures.  We  calculated 
an  annual  constructed  value  for  Super 
Castings  based  on  a  weighted-average 


BEST  COPY  AVAILABLE 


32368 


Federal  Regtoter  /  Vol.  54,  No.  150  /  Monday,  August  7.  1989  /  Notices 


of  its  quarterly  costs.  We  then  compared 
its  quarterly  cost  figures  to  its  annual 
cost  figure.  For  each  quarter  that  Super 
Castings'  quarterly  costs  exceeded  its 
annual  cost  figure,  we  adjusted  the 
annual  cost  figures  for  the  other 
companies  by  the  same  percentage.  For 
Super  Castings,  we  used  their  quarterly 
cost  figiu^s. 

Raw  material  costs  did  not  include 
indirect  tax  rebates  through  the  CCS 
program,  the  excise  duty  drawback  and 
the  IPRS  rebate.  When  actual  general 
expenses  were  greater  than  ten  percent 
of  the  sum  of  materials  and  fabrication 
costs,  we  used  the  actual  general 
expenses.  When  actual  general 
expenses  were  less  than  ten  percent  of 
the  sum  of  materials  and  fabrication 
costs,  we  used  the  statutory  minimum  of 
ten  percent  of  the  sum  of  materials  and 
fabrication  costs,  as  provided  by  section 
773  of  the  Tariff  Act.  Since  the  profit 
rate  was  less  than  eight  percent  of  the 
sum  of  materials  costs,  fabrication  costs, 
and  general  expenses,  we  used  the  eight 
percent  statutory  minimum,  as  provided 
by  section  773  of  the  Tarrif  Act. 

Preliminary  Results  of  ttie  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
October  28, 1985  through  April  30, 1987: 


Manufacturer/Exporter 

Margin 
(per- 
cent) 

R.B.  Aqanrata  &  Co .f. 

Carnation  Enterprises,  Pvt  Ltd 

QovW  Steel  Co 

Super  Castinas  (India) _... 

4.33 
0 
0 

0.42 

Uma  Iron  &  Steel  Co./Cofmnex  Corpora- 
lion 

East  Coast  Co..».._..„™™™.......„,...........™. 

Victory  Iron  Worta 

Paharimata  Iron  Works 

8.43 
8.43 
8.43 
8.43 
8.43 

Shree  Laxmi  Metal 

8.43 

S.K.  Iron  Foundry  &  Engineering 

8.43 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication.  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  those 
comments,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication. 
Copies  of  case  briefs  and  rebuttal  briefs 
must  be  served  on  interested  parties  in 


accordance  with  S  3S3.38(e)  of  the  new 
Commerce  Regulations  (published  at  54 
FR 12785,  March  28, 1989]  (to  be  codified 
at  19  CFR  353.38(e)).  The  Department 
will  publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
written  comments  or  oral  argument. 

Representatives  of  interested  parties 
may  request  disclosore  of  proprietary 
information  under  administrative 
protective  order  within  10  days  of  the 
date  that  the  interested  party  becomes  a 
party  to  the  proceeding  but  in  no  event 
later  than  the  date  case  briefs  are  due. 

The  Department  will  determine,  and 
the  Customs  Service  will  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Article  VI.5  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  ^at  "[no] 
product  *  *  *  shall  be  subject  to  both 
antidumping  and  coantervailing  duties 
to  compensate  for  the  same  situation  of 
dimiping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Tariff  Act  which 
provides  that  "the  purchase  price  and 
the  exporter's  sales  price  shall  be 
adjusted  by  being  increased  by  *  *  * 
the  amoimt  of  any  countervailing  duty 
imposed  on  the  merchandise  under 
subtitle  A  of  this  title  or  section  303  of 
this  Act  to  offset  an  export  subsidy." 
The  amount  of  countervailing  duty  to  be 
imposed  on  each  customs  entry  will  not 
be  known  until  outstanding 
administrative  reviews  of  the 
countervailing  duty  order  are  completed. 
Therefore,  we  will  implement  this 
section  of  the  Tariff  Act  by  requiring  the 
U.S.  Customs  Service  to  add  the  unit 
amounts  of  any  assessed  countervailing 
duty  for  export  sub^dies,  to  the  extent 
that  they  have  not  already  been 
accoimted  for  in  the  dumping 
calculations,  to  the  purchase  prices 
contained  in  our  liquidation  instructions 
implementing  the  final  results  of  this 
review. 

Further,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act.  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  will  be  required. 
Since  the  margin  for  Super  Castings  is 
less  than  0.5  percent  and,  therefore,  de 
minimis  for  cash  deposit  purposes,  the 
Department  shall  not  require  a  cash 
deposit  of  antidumping  duties  on  entries 
from  this  firm.  For  any  future  entries  of 
this  merchandise  from  a  new  exporter, 
not  covered  in  this  administrative 
review,  whose  first  shipments  occurred 
after  April  30, 1989,  and  who  s 
tmrelated  to  any  reviewed  firm,  a  cash 
deposit  of  8.43  percent  shall  be  required. 


This  administrative  review  and  notice 
are  in  accordance  vtdth  section  751(a)(1) 
of  the  Tariff  Act  (19  U.3.C.  1675(a](l]) 
and  9  353.22  of  the  new  Commerce 
Regulations  (to  be  codified  at  19  CFR 
353.22). 

Dated:  )uly  31. 1989. 

Eric  I.  Garfinkel 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  89-18425  Filed  8-4-e9;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  issuance  of  Permit; 
Dr.  Bruce  R.  Mate  (P129H) 

On  May  9, 1989,  notice  was  published 
in  the  Federal  Register  (54  FR  19933)  that 
an  application  had  been  filed  by  Dr. 
Bruce  R.  Mate,  School  of  Oceanography, 
Oregon  State  University,  Newport, 
Oregon  97365-5296  tag  with  satellite- 
monitored  radio  tags  right  whales 
[Eubalaena  glacialis)  for  scientific 
research  purposes. 

Notice  is  hereby  given  that  on  July  28, 
1989,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  and  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543),  the  National  Marine 
Fisheries  Service  issued  a  Permit  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  a  finding  that  the  Permit;  (1) 
was  applied  for  in  good  faith;  (2)  does 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  (3)  and  is  consistent  with 
the  purposes  and  policies  set  forth  in 
Section  2  of  the  Endangered  Species  Act 
of  1973. 

This  Permit  was  issued  in  accordance 
with  and  is  subject  to  parts  220-222  of 
Title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

Documents  submitted  in  connection 
with  this  permit  are  available  for  review 
in  the  following  offices: 

Director,  Office  of  Protected  Resources 
and  Habitat  Programs,  National 
Marine  Fisheries  Service,  1335  East 
West  Hwy.,  Suite  7324,  Silver  Spring. 
Maryland  20910;  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  One 
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Blackburn  Drive,  Gloucester, 
Massachusetts  01930. 
Dated:  August  1. 1989. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-18417  Filed  8-4-89;  8:45  am] 

BIUJNQ  CODE  3B10-2Mi 


COMMISSION  OF  FINE  ARTS 
Meeting 

The  Commission  of  Fine  Arts'  next 
scheduled  meeting  is  Thursday,  21 
September  1989  at  10:00  a.m.  at  the 
Commission's  offices  at  708  Jackson 
Place  NW.,  Washington,  DC  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington,  DC 
including  buildings,  memorials,  paries, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 
Handicapped  persons  should  call  the 
offices  (566-1066)  for  details  concerning 
access  to  meetings. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary. 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  niuiber. 

Dated  in  Washington,  DC  31  July  1989. 

Qiarles  H.  Atherton, 

Secretary. 

[FR  Doc.  8&-18408  Filed  B-4-88;  8:45  am] 

BtLUNQ  CODE  SSM-OI-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Advisory  Group  on  Electron  Devices; 
Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  announces  a  closed  session 
meeting. 

date:  The  meeting  will  be  held  at  0900, 
Wednesday,  23  August  1989. 
ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACR 

Harold  Summer,  AGED  Secretariat,  201 
Varick  Street,  New  York,  10014. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 


and  the  Military  Departments  vnth 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  soUd  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Pub.  L  No.  92-463,  as  amended,  (5 
U.S.C.  App.  n  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  Usted  in  5 
U.S.C.  552b(c)(l)  (1982).  and  that 
accordingly,  this  meethig  will  be  closed 
to  the  public. 

Dated:  August  1, 1889. 

LM.  Bynuin. 

AltemQte  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  89-18326  Filed  8-4-89;  8:45  am] 

MUMQ  COOC  SSIO-ei-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

August  2, 1989. 

The  USAF  Scientific  Advisory  Board 
Logistics  Cross-Matrix  Panel  will  meet 
on  24  Aug  89,  fiY)m  8:00  a.m.  to  5:00  p.m., 
at  HQ  AFLC,  Wright-Patterson  AFB, 
OH. 

The  purpose  of  this  meeting  will  be  to 
present  the  findings  of  the  panel's 
review  of  the  Damage  Tolerance 
Analysis/Certification  Program.  The 
meeting  at  HQ  AFLC  will  involve 
discussions  of  classified  defense  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8845. 

Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  89-18414  Filed  8-4-89;  8:45  amj 
bujjno  code  ssio-oi-m 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Federal  Acquisition  Regulation  (FAR); 
infonnation  Collection  Under  0MB 
Review 

AGENCIES:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  a 
revision  of  a  ciurently  approved 
information  collection  requirement 
concerning  OMB  Report  Control  Number 
9000-0021,  Qean  Air  and  Water 
Certification. 

ADDRESS:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer.  OMB, 
Room  3235,  NEOB,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Linda  IGein.  Office  of  Federal 
Acquisition  and  Regulatory  PoUcy,  (202) 
523-3775. 

SUPPLEMENTARY  INFORMATION: 

a.  Purpose:  It  is  the  Government's 
policy  to  improve  environmental  quality. 
Accordingly,  Executive  Agencies  must 
conduct  their  acquisition  activities  in  a 
manner  that  will  result  in  effective 
enforcement  of  the  Clean  Air  Act  (42 
U.S.C.  7401.  et  seq.)  and  the  Clean 
Water  Act  (33  U.S.C.  1251.  et  seq.)  The 
information  required  by  the  Clean  Air 
and  Water  Certification  is  used  to 
determine  a  contractor's  compliance 
with  these  laws.  A  determination  of 
noncompliance  by  the  contracting 
officer  requires  notifying  the  agency 
head  or  designee  who,  in  turn  notifies 
the  Environmental  Protection  Agency 
(EPA)  Administrator  or  a  designee  in 
writing.  Government  contracting  offices 
use  the  information  to  determine  a  firm's 
eligibility  for  award  of  a  contract  and  to 
provide  information  to  the  EPA. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  83,400;  responses 
per  respondent,  20;  total  annual 
responses,  1,668,000;  preparation  hours 
per  response,  .01666;  and  total  response 
burden  hours,  27.800. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041. 
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Washington.  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0021,  Clean  Air  and  Water 
Certification. 

Dated:  July  31. 1989. 

M«su«t  A.  Willis. 

FAR  Secretariat. 

[FR  Doc.  89-18350  Piled  B-4-«9;  8:45  am] 


Federal  AcquWtion  Regulation  (FAR); 
Infonnation  Collection  Under  OMB 


:  Department  of  Defense 
(DOD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Notice. 


;  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Seoetariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
infonnation  collection  requirement 
concerning  OMB  Report  Control  Number 
9000-0027,  Value  Engineering 
Requirements. 


:  Send  comments  to  Ms. 
Eyvette  Flynn,  FAR  Desk  Officer,  OMB, 
Room  3235,  NEOB,  Washington,  DC 
20503. 

FOR  nmTHCII  niRMMATION  CONTACT. 

Ms.  Linda  Klein,  Office  of  Federal 
Acquisition  and  Regulatory  Policy,  (202) 
523-3775. 

tupncMENTARv  mramiATioN: 

a.  Purpose:  Value  engineering  is  the 
technique  by  which  contractors  (1) 
voluntarily  suggest  methods  for 
performing  more  economically  and 
share  in  any  resulting  savings  or  (2)  are 
required  to  establish  a  program  to 
identify  and  submit  to  the  Government 
methods  for  performing  more 
economically.  These  recommendations 
are  submitted  to  the  Government  as 
value  engineering  change  proposals 
(VECFs)  and  they  must  include  specific 
infonnation.  This  information  is  needed 
to  enable  the  Government  to  evaluate 
the  VECP  and,  if  accepted  to  arrange  for 
an  equitable  sharing  plan. 

b.  Annual  reporting  burden:  The 
annual  reporting  burden  is  estimated  as 
follows:  Respondents,  400;  responses  per 
respondent  4;  total  annual  responses, 
1,600;  preparation  hours  per  response. 


30;  and  total  response  burden  hours, 
48.000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),  Room  4041, 
Washington,  DC  20405,  telephone  (202) 
523-4755.  Please  cite  OMB  Control  No. 
9000-0027,  Value  Engineering 
Requirements. 

Dated:  July  31. 1989. 
Margaret  A.  Willia, 

FAR  Secretariat. 

[FR  Doc.  89-18351  Filed  8-4-89;  8:45  am] 

BIUJNQ  CODE  6«10-JC-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Hi-Z 
Technology,  Inc. 

AQENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(2),  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  satisfying  the 
criteria  of  10  CFR  60ai4(e)(l)  under 
Grant  Number  DE-FC01-89CE15455  to 
Hi-Z  Technology,  Ina,  to  complete  a 
proof-of-principle  test  of  a 
thermoelectric  generator  for  generating 
current  firom  waste  heat  in  the  exhaust 
of  a  diesel  engine. 

Scope:  This  Grant  will  aid  in 
providing  funding  for  Hi-Z  Technology, 
Inc.,  for  the  following  (1)  The  design, 
analysis,  fabrication  and  assembly  of 
the  test  section  of  the  thermoelectric 
generator,  including  instrumentation,  (2) 
the  formulation  of  the  test  procedures, 
(3)  testing  of  the  thermoelectric 
generator  on  a  diesel  engine  at  the  test 
site,  recording  all  instrument  data  and 
conducting  inspections  of  the  generator 
following  the  completion  of  operations, 
and  (4)  data  reduction  and  preparation 
of  a  final  report. 

The  purpose  of  this  project  will  be  to 
design,  build,  and  test  a  prototype 
thermoelectric  generator  connected  to 
the  exhaust  stream  of  a  diesel  engine. 

Eligibility:  Based  on  receipt  of  an 
unsolicited  application  eligibility  for  this 
award  is  being  limitol  to  Hi-Z 
Technology,  Inc.,  a  private  corporation 
with  high  qualifications  in  a  specialized 
field  of  technology,  the  applicant  has 
spent  years  in  the  development  of 
thermoelectric  modules  with  the 
objective  of  reducing  costs.  John  C.  Bass, 
the  principal  investigator,  has  had 
experience  in  design  of  direct 
conversion  devices  from  1959  to  the 
present.  It  has  been  determined  that  this 


project  has  high  technical  merit, 
representing  an  innovative  and  novel 
idea  which  has  a  strong  possibility  of 
allowing  for  future  reductions  in  the 
Nation's  energy  consumption. 

The  term  of  this  grant  shall  be  twelve 
months  fi-om  the  effective  date  of  the 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 

U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  ATTN:  Rose 
Mason,  MA-^53.2, 1000  Bidependence 
Avenue.  SW.,  Washington,  DC  20585. 
Thomas  S.  Keefe, 

Director,  Contract  Operations  Division  "B", 
Office  of  Procurement  Operations. 

[FR  Doc.  89-18419  Filed  &-4^:  8:45  am] 

HLUNG  CODE  6460-01-41 


Hnancial  Assistance  Award;  SRI 
International 

AQENCY:  Department  of  Energy. 
ACTION:  Intent  to  negotiarte  with  and 
award  a  cooperative  agreement  to  SRI 
International. 

SUMMARY:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
intends  to  negotiate  with  SRI 
International,  333  Raventwood  Ave., 
Menlo  Park,  CA  94025,  on  a 
noncompetitive  basis  for  award  of  a 
cooperative  agreement.  In  response  to  a 
Notice  of  Program  Interest  published  by 
the  DOE  in  the  Commeroe  Business 
Daily  on  June  16, 1988  and  entitled 
"Research  and  Development  to 
Overcome  Fouling  of  Membranes,"  SRI 
submitted  an  unsolicited  proposal.  The 
work  proposed  consists  of  research  to 
develop  and  demonstrate  the  properties 
of  unique  t'  '-  ^electric  ultrafiltration 
membra::  reducing  the  tendencies 

of  such  me^.tmnet  to  foul.  SRI  will 
develop  two  prototype  ultrafiltration 
membranes  with  a  high  probability  of 
achieving  piezoelectric  (PE)  properties 
and  perform  flow  tests  on  the  PE 
membranes  to  determine  their  fouling 
properties  relative  to  conventional 
membranes.  SRI's  imsolicited  proposal 
has  been  evaluated  and  accepted  for 
support  pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  Part  600.14  in 
that  the  activity  to  be  funded  is  an 
innovative  approach  relevant  to  a  public 
purpose  and  is  meritorious  considering 
the  resources  and  rechniques  proposed 
to  achieve  the  project's  objectives. 
FOR>  FURTHER  INFORMATION  CONTACT 
U.S.  Department  of  Energy,  Idaho 
Operations  Office,  785  DOE  Place,  Idaho 
Falls,  Idaho  83402,  Elizabeth  M.  Bowhan, 
Contract  Specialist  (208)  526-1229. 

Issued  this  18th  day  of  July,  at  Idaho  Falls, 
Idaho. 
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Dated:  July  19, 1989. 
I.  Roger  Gonzales, 

Director,  Contracts  Management  Divisioa. 
[FR  Doc  89-18420  FUed  8-4-89;  8:45  am] 
■nxwa  cooc  Mcv-oi-H 


Certification  of  the  Radiological 
Condition  of  Thirty*Five  Private 
Propertiee  Located  in  Colonie  and 
AllMiny,  NY 

agency:  Office  of  Remedial  Action  and 
Waste  Technology,  Office  of  Nuclear 
Energy,  DOE. 
ACTION:  Notice  of  certificatioa 

summary:  The  Department  of  Energy 
has  completed  radiological  surveys  and 
taken  remedial  action  to  decontaminate 
35  properties  in  Colonie  and  Albany, 
New  York.  The  properties  were  fotmd  to 
contain  quantities  of  radioactive 
material  from  uranium  processing 
activities  conducted  at  the  former 
National  Lead  (NL)  Industries  Plant 

FOR  FURTHER  INFORMATION  CONTACR  J.J. 

Fiore,  Director,  Division  of  Facility  and 
Site  Decommissioning  Projects,  Office  of 
Remedial  Action  and  Waste 
Technology,  U.S.  Department  of  Energy. 
Washington,  DC  20545,  (301)  353-5272. 
SUPPLEMENTARY  INFORMATION:  The 

Department  of  Energy  (DOE),  Office  of 
Nuclear  Energy,  Office  of  Remedial 
Action  and  Waste  Technology,  Division 
of  Facility  and  Site  Decommissioning 
Projects,  has  implemented  a  remedial 
action  project  in  the  Albany  and 
Colonie,  New  York,  area  as  part  of  a 
specially  authorized  research  and 
development  project  (The  Energy  and 
Water  Appropriations  Act  for  FY  1984). 
The  ultimate  objective  of  the  program  is 
to  ensure  that  any  properties 
contaminated  as  a  result  of  activities  at 
the  former  National  Lead  (NL)  Industries 
can  be  certified  to  be  witlUn  applicable 
decontamination  criteria  and  standards 
estabUshed  for  the  project  and 
consistent  with  current  radiological 
guidelines  for  protection  of  the  general 
public. 

The  Colonie  Interim  Storage  Site 
(CISS)  is  a  U.S.  DOE  FUSRAP  site 
located  in  the  Town  of  Colonie,  New 
York,  at  1130  Central  Avenue.  It  is 
approximately  4  miles  northwest  of 
downtown  Albany  and  about  3  miles 
southeast  of  the  Village  of  Colonie. 
Central  Avenue  nms  along  the 
northeastern  side  of  the  CISS  property; 
the  Conrail  main  line  and  a  railroad 
siding  border  it  on  the  southern  side. 
Residential  properties  lie  beyond  the 
raiboad.  Most  of  the  11.2-acre  CISS  was 
occupied  by  the  former  NL  Industries, 
Inc.  property  and  buildings  formerly 
used  by  NL  to  manufacture  a  variety  of 


products  bom  depleted  uranium.  The 
remaining  2  acres  of  the  site,  donated  to 
DOE  by  the  Niagara  Mohawk  Electric 
Company  in  1985,  lie  to  the  west  of  the 
original  property.  Land  use  in  the 
vichiity  of  the  CISS  is  primarily 
industrial  and  residential. 

During  the  1950s,  NL  Industries  began 
manufacturing  uranium  products  at  £e 
Colonie  plant  operating  under  a  license 
issued  by  the  Atomic  Eneigy 
Commission  (AEC),  predecessor  of  DOE. 
Between  1958  and  1968,  NL  Industries 
held  numerous  AEC  contracts  for 
fabricating  slightly  enriched  (in  die 
uraniiun-235  isotope)  uranium  fuel 
elements  and  chemical  processing  of 
nonirradiated,  slightly  enriched  uranium 
scrap. 

After  termination  of  the  AEC 
contracts,  wra-k  at  the  NL  plant  was 
limited  to  fabrication  of  sUelding 
components,  ballast  weights,  and 
projectiles  from  depleted  uranium. 

On  February  15, 1980,  the  New  York 
State  Supreme  Court  issued  an  order 
temporarily  restraining  NL  Industries 
from  operating  its  Colonie  facility  on  the 
basis  that  the  facility  emitted 
contaminants  as  airborne  releases  of 
uranium  compounds.  The  temporary 
restraining  order  was  amended  on  May 
12. 1980,  to  allow  NL  Industries  to 
continue  operating  on  a  limited  basis. 
The  amended  order  also  required  the 
company  to  initiate  an  independent 
investigation  to  assess  all  adverse 
environmental  conditions  in  soils  and  on 
properties  in  the  vicinity  of  the  facility 
that  may  have  been  caused  by  the 
airborne  discharge  of  radioactive 
particulates  from  the  plant  Operations 
at  the  plant  were  halted  in  the  spring  of 
1984.  Although  the  contamination  at  the 
Colonie  properties  did  not  result  from 
the  atomic  energy  program,  they  were 
included  as  part  of  the  FUSRAP  by  the 
DOE  after  Congress  gave  responsibility 
for  the  site  to  DOE  under  the  1984 
Energy  and  Water  Appropriations  Act 
which  authorized  DOE  to  conduct  a 
decontamination  research  and 
development  project  at  four  sites, 
including  the  site  of  the  former  NL 
Industries  plant  and  its  vicinity 
properties. 

Following  plant  closure,  the  DOE  took 
possession  of  the  plant  to  begin  the 
cleanup  process.  Most  of  the  radioactive 
contamination  on  the  vicinity  properties 
is  from  airborne  releases  of  uranium 
from  the  processing  operations  at  the 
plant  FUSRAP  is  currently  being 
managed  by  DOE's  Oak  Ridge 
Operations  Office.  Bechtel  National,  Inc. 
(BNI)  is  the  Project  Management 
Contractor  (PMC)  and  acts  as  DOE's 
representative  in  the  planning, 
management  and  implementation  of 


FUSRAP.  BNI  acting  as  the  PMC  has 
responsibility  for  conducting  remedial 
action  at  the  CISS  as  well  as  at  the  ofif- 
site  or  vidnity  properties. 

Teledyne  Isotopes  surveyed  the 
neighborhood  surrounding  the  NL  plant 
for  radioactivity  in  1980  and  determined 
that  uranium  released  into  the  air 
through  the  emission  stacks  had 
deposited  on  residential  and  commercial 
properties  and  structures.  Teledyne's 
findings  also  showed  that  the  majority 
of  the  contamination  was  in  the 
direction  of  the  area's  prevailing  winds. 

In  October  1983,  more  detailed 
radiological  surveys  of  the  individual 
properties  surrounding  the  NL  plant 
(induding  private  residences)  were 
performed  by  the  Oak  Ridge  National 
Laboratory  (ORNL).  These  surveys  were 
designed  to  locate  all  properties  on 
whidi  uranium  contamination  exceeded 
DOE  guidelines.  The  DOE  guidelines  for 
these  properties  were  established  by  the 
DOE  in  conjunction  with  the  State  of 
New  York. 

DOE  developed  a  remedial  action 
plan  to  remove  the  contamination  in 
these  areas.  The  first  priority  for  the 
remedial  action  was  to  remove 
contaminated  materials  from  residential 
properties,  and  then  from  commercial 
properties.  These  materials  were  to  be 
stored  at  the  Colonie  Interim  Storage 
Site. 

In  1984, 11  residential/commerdal 
properties  were  decontaminated,  and  in 
1985, 24  residential/commercial 
properties  were  decontaminated.  Post- 
remedial  action  surveys  have 
demonstrated  and  DOE  has  certified 
that  radiological  conditions  on  the 
affected  properties  are  consistent  with 
applicable  criteria  and  standards,  and 
the  use  of  the  35  properties  presents  no 
radiolgical  hazard  to  the  general  public 
or  to  site  occupants.  These  findings  are 
supported  by  Uie  DOE  Certification 
Dodcet  for  the  Remedial  Action 
Performed  at  the  Colonie  Interim 
Storage  Site  Vicinity  Propterties  in 
Colonie  and  Albany,  New  Yoric,  in  1984 
and  1985.  Accordingly,  these  properties 
are  released  bom  the  Formerly  Utilized 
Sites  Remedial  Action  Program. 

The  certification  docket  will  be 
available  for  review  between  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday 
(except  Federal  hoUdays),  in  the  U.S. 
Department  of  Energy  Public  Reading 
Room  located  in  Room  lE-190  of  the 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC.  Copies 
will  also  be  available  in  the  Public 
Document  RocHn.  U.S.  Department  of 
Energy,  Oak  Ridge  Operations  Office. 
Oak  Ridge,  Tennessee,  and  the  Colonie 
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Library.  629  Albany-Shaker  Road, 
LoudoDvUle,  New  York  12210. 

The  Department  of  Energy,  through 
the  Oeik  Ridge  Operations  Office, 
Technical  Services  Division,  has  issued 
the  following  statement: 


SfilwiiMit  ot  CartificatiaB:  TUrty-Fl¥« 
PrapwtiM  AsMdatad  With  the  FoniMr 
Natiooal  LMd  InduatriM 

The  Oak  Ridge  Operatioiu  Office. 
Technical  Services  Divisioo.  has  reviewed 
the  radiological  data  obtained  following 
remedial  action  at  the  35  subject  properties. 
Based  on  this  review.  DOE  has  certified  that 
the  properties  listed  below  are  in  compliance 
with  applicable  decontamination  critnia  and 
•tanduds  established  for  the  project  This 
certification  of  compliance  provides 
Murance  that  future  use  of  the  properties 
srill  lasult  in  no  radiological  exposure  above 
DOE  criteria  and  standards  established  to 
protect  membera  of  the  general  public  or  site 
occupaats. 

T^  properties  are  listed  by  their 
addresses,  as  identified  in  the  radiological 
charactarization  survey  reports  prepared  by 
ORNL  The  eleven  properties  which  are 
included  in  the  IBM  remedial  action  are 
listed  fint,  followed  by  the  24  properties 
included  in  the  1985  remedial  action. 
Accordbigiy.  tlie  following  properties  are 
released  Dom  tha  Formerly  Utilized  Sites 
Remedial  Action  Program: 

Parcel  1  located  on  27/29  Yardboro 
Avenue.  City  of  Albany,  identified  as  Block  1, 
Lot  36  (per  tax  map;  no  identification  per 
access  agreement). 

Parcel  2  located  on  52  Yardtxiro  Avenue. 
City  of  Albany,  identified  as  Block  1,  Lot  13 
(per  tax  map):  as  Block  1.  Lots  11. 12.  and  13 
(per  access  agreement). 

Pareel  3  located  on  68  Yardboro  Avenue, 
City  of  Albany,  identified  as  Block  1,  Lots  4, 
5.  and  6  (per  tax  map);  as  Block  1,  Lots  4. 5. 6, 
7,  and  8  (per  access  agreement). 

Pared  4  located  on  74  Yardboro  Avenue, 
City  of  Albany,  identified  as  Block  1.  Lot  3 
(per  tax  map):  as  Block  1. 3  (per  access 
agreement). 

Parcel  5  located  on  78  Yardboro  Avenue. 
City  of  Albany,  identified  as  Block  1,  Lot  2 
(per  tax  map);  as  Block  1,  Lot  2  (per  access 
agreement). 

Parcel  6  located  on  80  Yardboro  Avenue, 
City  of  Albany,  identified  as  Block  1,  Lot  1 
(per  tax  map):  as  Block  1.  Lot  1  (per  access 
agreement). 

Parcel  7  located  on  33  Palmer  Avenue.  Qty 
of  Albany,  identified  as  Block  1,  Lot  37  (per 
tax  map);  as  Block  1,  Lot  37  (per  access 
agreement). 

Parcel  8  located  on  1114  Central  Avenue. 
Town  of  Cdonie.  identified  as  Block  0806 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  9  located  on  1144  Central  Avenue, 
Town  of  Colonie.  identified  as  Block  0805 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  10  located  on  1144A  Central  Avenue. 
Town  of  Colonie,  identified  as  Block  0806 
(per  tax  map;  no  identification  per  access 
agreeflMnt). 

Parcel  11  located  on  11S0  Central  Avenua, 
Town  of  Colonie.  identified  as  Block  0806 


(per  tax  map;  no  identiCcation  per  access 
agreement). 

Parcel  12  located  on  S  Yardboro  Avenue, 
City  of  Albany.  Identified  as  Block  1.  Lot  26 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  13  located  on  t4  Yardboro  Avenue, 
City  of  Albany,  identified  as  Block  1.  Lot  17 
(per  tax  map*,  no  identification  per  access 
agreement). 

Parcel  14  located  on  Z5/27  Yardboro 
Avenue,  City  of  Albany,  identified  as  Block  1, 
Lot  36  (per  tax  map:  no  identification  per 
access  agreement). 

Parcel  15  located  on  SO  Yardboro  Avenue, 
City  of  Albany,  identified  as  Block  1,  Lot  14 
(per  tax  map);  as  Block  1.  Lots  18, 19, 20, 21, 
22.  and  23  (per  access  agreement). 

Parcel  16  located  on  1100  Central  Avenue, 
City  of  Albany,  identified  as  Block  1,  Lot  24 
(per  tax  map:  no  identification  per  access 
agreement). 

Parcel  17  located  on  1104  Central  Avenue, 
City  of  Albany,  identified  as  Block  0806  (per 
tax  map;  no  identification  per  access 
agreement). 

Parcel  IB  located  on  1118  Central  Avenue, 
Town  of  Colonie,  identiried  as  Block  0606 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  19  located  on  1129  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0905 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  20  located  on  1146  Central  Avenue, 
Town  of  Colonie.  identified  as  Block  0605 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  21  located  on  1147  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0905 
(per  tax  map:  no  identification  per  access 
agreement). 

Parcel  22  located  on  tl48  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0605 
(per  tax  map:  no  identification  per  access 
agreement). 

Parcel  23  located  on  1150  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0605 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  24  located  on  1152  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0805 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  25  located  on  1160  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0805 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  26  located  on  1160/62  Central 
Avenue,  Town  of  Colonie,  identified  as  Block 
0805  (per  tax  map;  no  identification  per 
access  agreement). 

Parcel  27  located  on  1161/63  Central 
Avenue,  Town  of  Colonie,  identified  as  Block 
0905  (per  tax  map;  no  identification  per 
access  agreement). 

Parcel  28  located  on  1166  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0805 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  29  located  on  1167  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0905 
(per  tax  map:  no  identification  per  access 
agreement). 

Parcel  30  located  on  1166  Central  Avenue. 
Town  of  Colonie,  identified  as  Block  0805 


(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  31  located  on  1170  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0805 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  32  located  on  1165  Central  Avenue, 
Town  of  Colonie.  identified  as  Block  0905 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  33  located  on  1195  Central  Avenue, 
Town  of  Colonie,  identified  as  Block  0805 
(per  tax  map;  no  identification  per  access 
agreement). 

Parcel  34  located  on  7  Pahner  Avenue,  City 
of  Albany,  identified  as  Block  1,  Lot  35  (per 
tax  map;  no  identification  per  access 
agreement). 

Parcel  35  located  on  10  Garden  Lane,  Town 
of  Colonie,  identified  as  Block  0805  (per  tax 
map;  no  identification  per  access  agreement). 

Dated:  )uly  13, 1989. 
I£.BaubUtz, 

Acting  Director,  Office  of  Remedial  Action 
and  Waste  Technology,  Office  of  Nuclear 
Energy,  U.S.  Department  of  Energy. 

[PR  Doc.  89-18421  Filed  6-4-69;  8:45  am] 
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Energy  Conservation  Program  for 
Consumer  Products;  Pttition  for 
Waiver  and  Application  for  Interim 
Waiver  of  Central  Air  Conditioner  and 
Heat  Pump  Test  Procedures  From 
Carrier  Corporation  (CAC-005) 

aqency:  Office  of  Conservation  and 
Renewable  Energy  Office,  DOE. 

summary:  Today's  notice  publishes  a 
"Petition  for  Waiver"  from  the  Carrier 
Corporation  (Carrier),  of  Syracuse,  New 
York,  requesting  a  waiver  from  the 
existing  Department  of  Energy  (DOE) 
test  procedure  for  central  air 
conditioners  and  central  air  conditioning 
heat  pumps.  In  addition,  today's  notice 
publishes  a  letter  denying  Carrier's 
Application  for  an  Interim  Waiver. 
Carrier  manufacttu'es  residential  central 
air  conditioners  and  central  air 
conditioning  heat  pumps.  Carrier 
requests  that  the  Department  grant  relief 
fi'om  the  DOE  test  procediure  relating  to 
testing  of  its  split  system  HydroTech 
2000  model  heat  pimip.  Carrier  requests 
this  relief  because,  in  addition  to 
providing  space  heating  and  cooling,  the 
HydroTech  2000  also  provides  domestic 
water  heating.  Carrier  daims  that  while 
the  HydroTech  2000  is  capable  of  being 
tested  in  accordance  with  the  DOE 
central  air  conditioner  test  procedure  for 
space  heating  and  coolkig  efficiency,  the 
test  procedure  does  not  give  a  true 
representation  of  the  energy 
consumption  of  the  HydroTech  2000 
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heat  pump.  DOE  is  soliciting  comments, 
data  and  information  respecting  the 
petition. 

DATE:  DOE  will  accept  comments,  data 
and  information  not  later  than 
September  6, 1989. 

address:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Case  No.  CAC-005, 
Mail  Stop  CE-132,  Forrestal  Building, 
1000  Independence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglass  S.  Abramson.  U.S.  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy.  Mail  Station  CE- 
132.  Forrestal  Building,  1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-9127. 

Eugene  Margolis.  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Coimsel, 
Mail  Station  GC-12,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202) 
586-9507. 

Background 

The  Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA),  (Pub.  L  94-163),  89  Stat. 
017.  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA).  (Pub. 
L  95-619],  92  Stat.  3266,  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA).  (Pub.  L 100-12).  and  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988 
(NAECA  1988).  (Pub.  L  100-357). »  The 
Act  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  consumption  of  certain 
consiuner  products,  including  central  air 
conditioners  and  central  air  conditioning 
heat  pumps.  The  intent  of  the  test 
procedures  is  to  provide  a  comparable 
measure  of  energy  constmiption  that  will 
assist  consimiers  in  making  purchasing 
decisions.  These  test  procedures  appear 
at  10  CFR  part  430,  subpart  B. 

DOE  has  amended  the  prescribed  test 
procedures  on  September  26, 1980,  by 
adding  10  CFR  430.27  creating  the 
waiver  process.  45  FR  64108.  DOE 
further  amended  the  Department's 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Conservation  and  Renewable  Energy  to 
grant  an  interim  waiver  from  test 
procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 


>  Part  B  of  Title  m  of  EPCA.  as  amended,  is 
referred  to  in  this  notice  as  the  "Act"  Part  B  of  Title 
m  is  codified  at  42  U&C.  6291  et  saq. 


procedures.  51  FR  42823,  November  26, 
1986.  The  waiver  process  allows  the 
Assistant  Secretary  for  Conservation 
and  Renewable  Energy  to  waive 
temporarily  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  procediu«s  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
unrepresentative  of  its  true  energy 
consiunption  as  to  provide  materially 
inaccurate  comparative  data.  Waivers 
generally  remain  in  effect  until  final  test 
procediu%  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  a  waiver. 

The  interim  waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  interim 
waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  petition  for  waiver  will  be 
granted  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant  immediate 
relief  pending  a  determination  on  the 
petition  for  waiver. 

Carrier  seeks  a  waiver  from  the  DOE 
test  provisions  for  central  air 
conditioners  and  central  air  conditioning 
heat  pumps  for  its  HydroTech  2000 
model  heat  piunp.  Carrier  requests  this 
reUef  because,  in  addition  to  providing 
space  heating  and  cooling,  the 
HydroTech  2000  also  provides  domestic 
water  heating.  Carrier  claims  that  while 
the  HydroTech  2000  is  capable  of  being 
tested  in  accordance  with  the  DOE 
central  air  conditioner  test  procedure  for 
Seasonal  Energy  Efficiency  Ratio  (SEER) 
and  Heating  Seasonal  Performance 
Factor  (HSPF),  the  test  procedure  does 
not  give  a  true  representation  of  the 
enrgy  constmiption  of  the  HydroTech 
2000  heat  pump.  The  HydroTech  2000 
heat  pimip  provides  domestic  water 
heating  during  the  space  cooling  mode 
with  the  heat  rejected  from  the  house. 
The  excess  heating  capacity  of  the  heat 
pump  provides  supplementary  water 
heating  during  the  space  heating  mode. 
When  space  conditioning  is  not 
required,  the  imit  operates  in  a  water 
heating  only  mode.  This  residts  in 
reduced  energy  constmiption  for  water 
heating,  as  compared  to  a  standard  two- 
element  electric  resistance  water  heater. 
Carrier  requests  that  the  water  heating 
energy  savings,  compared  to  a 
conventional  water  heater,  should  be 
applied  to  the  HydroTech  2000's  space 
cooling  and  heating  performance. 
Carrier  requests  the  allowance  to  test 
and  rate  the  HydroTech  2000  with  an 


equivalent  SEER  and  an  equivalent 
HSPF.  The  test  procedure  proposed  by 
Carrier  is  based  on  the  Department's 
test  procedtire  for  central  air 
conditioning  heat  piunps  and  would 
credit  the  unit's  SEER  and  HSPF  with 
the  reduced  energy  use  for  water 
heating. 

Carrier  also  request  an  Interim 
Waiver  from  the  central  air  conditioner 
test  procedure  for  the  HydroTech  2000 
heat  pump.  Cturier,  in  the  Application 
for  Interim  Waiver,  states  that  its 
Petition  for  Waiver  will  likely  be 
granted  since  it  includes  a  feature,  water 
heating,  that  is  not  included  in  the 
existing  central  air  conditioner  and 
central  air  conditioning  heat  pimip  test 
procedure.  Furthermore,  Carrier  daims 
that  it  is  in  the  national  interest  for  a 
waiver  to  be  granted,  since  %vithout  a 
waiver.  Carrier  will  not  l>e  able  to  daim 
the  electric  energy  savings  capabilities 
of  the  HydroTech  2000.  and  as  a  result, 
will  lose  sales  which,  in  turn,  will  restdt 
in  increased  national  energy 
constmiption  and  the  corresponding 
release  of  greenhouse  gases.  Finally, 
Carrier  claims  that  it  will  experience 
economic  hardship  if  the  Application  is 
denied  since.  Carrier  estimates,  it  will 
lose  approximately  $7  million  in  gross 
margin  in  the  next  three  years. 

DOE  has  reviewed  Carrier's  Petition 
for  Waiver  and  agrees  that  the  extant 
test  procedures  for  central  air 
conditioners  and  central  air  conditioning 
heat  pumps  evalutes  the  Carrier 
HydoTech  2000  heat  ptimp  in  a  manner 
tmrepresentative  of  its  true  energy 
consiunption  since  it  does  not  consider 
the  energy  usage  due  to  water  heating. 
However,  the  Department  beUeves  that 
the  remedy  proposed  by  Carrier, 
adjusted  SEER  and  HSPF,  are  also  not 
representative  of  the  imit's  true  energy 
efficiency.  SEER,  HSPF,  and  Energy 
Factor  (EF)  are  measures  of  efficiency 
that  result  from  ratios  of  energy  outputs 
and  inputs  for  well-defined  and  separate 
space  cooling,  space  heating  and 
domestic  water  heating  processes.  If  it 
were  possible  to  allocate  the  input 
energy  separately  to  the  space  heating, 
space  cooling  and  domestic  water 
heating  functions,  then  EF,  SEER  and 
HSPF  could  be  calculated  for  this  unit. 
However,  DOE  beUeves  this  is  not 
possible  when  two  processes  occur 
simultaneously.  Therefore,  DOE 
believes  that  to  subtract  an  energy 
savings  quantity  for  water  heating  from 
the  denominator  of  an  output/input  ratio 
that  applies  to  space  heating  or  cooling 
artifidally  inflates  SEER  and  AFUE  and 
would  not  represent  the  effidency  of  the 
HydroTech  2000  in  either  mode. 
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If,  based  on  the  evidence  included  in 
Cairier's  Appliance  for  Interim  Waiver, 
DOE  ware  to  grant  Carrier  relief  from 
the  central  air  conditioner  test 
procedure,  it  would  be  to  waive  the  test 
procedure  entirely.  Doe  believes  that 
this  is  contrary  to  Carrier's  intent  since 
Carrier  requested  the  waiver  in  order  to 
make  SEER  and  HSPF  representations. 
Carrier  claims  that  not  being  able  to 
make  representations  of  equivalent 
SEER  and  equivalent  HSPF  makes  it 
difficult  for  consumers  to  "have  a  clear 
understanding  of  this  product's  energy- 
saving  capability."  Similarly.  DOE 
believes  diat  granting  outright  relief 
from  the  test  procedure  would  cause 
further  hardships  for  Carrier  since  it 
would  be  unable  to  make  either  SEER  or 
HSPF  representations. 

Therefore,  based  on  the  above. 
Carrier's  Af^Ucation  for  an  Interim 
Waiver  is  duiied.  This  is  not  a 
determination,  however,  on  Carrier's 
Petition  for  Waiver,  which  is  being 
published  today  for  comment 

Carrier  proposes  a  test  method  based 
on,  to  a  significant  extent,  the  existing 
central  air  conditioning  and  central  air 
condidoning  heat  pump  test  procedures. 
For  water  heating.  Cairier  proposes  two 
simulated  use  tests  with  an  outdoor 
temperature  of  17*F  and  67*F  with  four 
water  draws  to  simulate  household 
water  usage.  For  combined  space 
cooling/domestic  water  heating.  Carrier 
proposes  two  tests,  67*F  at  low 
compressor  speed  and  95*F  at  high 
compressor  speed.  For  combined  space 
heating/ domestic  water  heating.  Carrier 
proposes  that  one  cyclic  test  and  one 
steady-state  test  be  performed  at  17*F. 
These  tests  are  presented  in  detail  in 
Carrier's  Petition  for  Waiver  and  its 
proposed  alternate  test  procedure. 

Pursuant  to  paragraph  (b)  of  10  CFR 
430.27,  DOE  is  hereby  publishing  the 
"Petition  for  Waiver."  Due  to  its  length. 
Carrier's  proposed  alternate  test 
procedure  (of  28  pages}  (Attachment  A), 
is  not  being  published  in  the  Federal 
Register.  It  is,  however,  available  upon 
request  at  the  address  provided  at  the 
beginning  of  today's  notice.  DOE  solicits 
comments,  data,  and  information 
respecting  the  petition. 

In  addition,  pursuant  to  paragraph  (e) 
of  S  43a27  of  the  Code  of  Federal 
Regulations,  the  following  letter  denying 
the  Application  for  Interim  Waiver  was 
issued  to  Carrier  Corporation. 

Issued  in  Washington,  DC.  luly  1, 1988. 
|ahnR.B«tg. 

ABMUtant  Secretary,  Conservation  aitd 
Renewable  Energy. 
May30,inB. 
Aaststant  Secietaij, 


Office  of  Conservation  and  Renewable 

Energy,  U.S.  Depattment  of  Energy,  Mail 
Station  CE-13Z  Room  GF-217,  ForrestaJ 
Building,  1000  Independence  Avenue 
SW.,  Washington.  DC 20585 
Gentlemen: 
Re:  Petitioa  for  Waiver  of  D.O.E.  Test 

Procedures  for  Central  Air  Conditioners 
(Including  Heat  Pumps)  as  They  Apply  to 
the  Carrier  HydroTech  2000  Series  Heat 
Pumps 
Carrier's  new  HydroTech  2000  heat  pump 
is  an  innovative  unit  that  has  a  unique  ability 
to  enhance  residential  energy  conservation. 
The  unit  is  the  product  of  six  years  of 
research  and  development  by  Carrier  and  the 
Electric  Power  Researob  Institute  (EPRI).  The 
unit  was  developed  and  designed  with  one 
principal  objective:  significant  energy 
conservation. 

Our  objective  in  this  petition  for  waiver  is 
to  seek  a  modification  to  the  procedure  for 
testing  central  air  conditioners  (including 
heat  pumps).  Because  this  product  is  a  heat 
pump  tliat  provides  donestic  water  heating  in 
addition  to  space  heating  and  cooling,  a  new 
and  different  procedure  is  required  to  rate 
this  product  accurately  and  in  terms  the 
consumer  can  understand.  We  recognize  that 
we  can  test  for  the  Seasonal  Energy 
Efficiency  Ratio  (SEEI^  and  Heating 
Seasonal  Performance  Factor  (HSPF)  of  this 
unit  under  existing  test  procedures,  and  the 
unit  can  be  rated  accosdingly. 

However,  these  procedures  do  not  describe 
to  consumers  this  heat  pump's  true  measure 
of  efficiency  or  give  credit  for  the  water 
heating  feature.  Our  recommended 
procedure,  which  is  compatible  with  current 
Department  of  Energy  test  procedures  for 
heat  piunps  and  water  heaters,  is  included  in 
the  attached  documents  %vith  supporting 
technical  information.  The  procedure  we  are 
proposing  can  be  used  to  test  any  central  air 
conditioner  or  heat  punp  that  also  heats 
domestic  hot  water,  such  as  units  which 
include  desuperheaters. 

The  procedure  being  proposed  is  similar 
but  not  identical  to  one  drafted  by  NIST  at 
the  request  of  DOE  and  EPRI.  This  similarity 
is  in  the  data  gathering  sections  of  each 
procedure,  not  in  the  way  that  data  are 
applied  to  establishing  systems  efficiency 
ratings. 

Specifically,  the  Cairier  procedures  take 
less  time,  and  thus  are  less  costly,  yet  are  felt 
to  provide  sufficient  data  to  develop  realistic 
system  efficiency  ratings.  The  detailed 
differences  between  these  two  procedures 
are  provided  as  Attackment  A.' 

Specifically,  we  reqaest  a  waiver  of  test 
procedures  to  allow  the  HydroTech  2000 
system  to  be  tested  and  rated  with  an 
equivalent  Seasonal  Qiergy  Efficiency  Ratio 
(SEER)  and  an  equivalent  Heating  Seasonal 
Performance  Factor  (HSPF)  so  that 
consumers  will  have  a  clear  tmderstanding  of 
this  product's  energy-saving  capability. 

The  Energy  Policy  and  Conservation  Act 
was  passed  to  conserve  energy.  This  product 
is  a  quantum  leap  tovrard  the  goals  set  forth 
in  that  legislation.  Energy  conservation  is 
now  even  more  important  as  the  issue  of 
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global  wanning  becomes  a  matter  of  national 
and  international  concern. 

The  recent  history  of  heat  pump 
development  in  the  United  States  reflects  a 
steady  progression  toward  more  energy- 
efficient  equipment.  The  year  1974  brought 
widespread  acknowledgement  and 
acceptance  of  the  single-speed  heat  pump's 
energy-conserving  abilities. 

Two-speed  heat  pumps  in  1978  and 
variable-speed  units  in  1966  increased  energy 
conservation  further. 

Carrier's  new  unit  the  HydroTech  2000 
system,  now  provides  the  step  beyond  the 
energy-saving  capability  of  variable  speed. 
By  integrating  domestic  water  heating,  which 
accounts  for  as  much  as  one-third  of  the 
energy  used  in  a  home,  ensgy-savings  can  be 
extended  as  much  as  20%  beyond  today's 
variable  speed  heat  pumps. 

Consumers  will  be  able  to  recoup  their 
higher  initial  investment  in  HydroTech  2000 
quickly  through  reduced  energy  bills.  But 
again,  they  must  be  able  to  evaluate  this  new 
unit's  energy-saving  abilities  in  terms  they 
understand. 

The  HydroTech  2000  heat  pump  is  a  natural 
progression  in  the  trend  toward  more  energy- 
efficient  equipment.  However,  we  must  be 
able  to  present  this  new  system's  energy 
efficiency  in  a  way  that  is  familiar  and 
understaod  tiy  consumers  so  they  can  make 
rational  comparisons.  Therefore,  we  are 
requesting  a  waiver  and  the  ability  to  present 
this  unit's  efficiency  in  terms  of  equivalent 
SEER  and  HSPF.  which  are  measurements 
and  comparisons  that  consumers  understand. 

Our  recommended  approach  to  rating  this 
new  system  is  as  follows.  Because  the 
HydroTech  2000  unit  provides  virtually  free 
water  heating  during  the  cooling  mode,  and 
reduced  energy  consumption  for  water 
heating  during  the  space  heating  mode  and 
water  heating  only  modes,  the  resulting 
energy-use  reduction  from  that  of 
conventional  electric  resistance  heat  water 
heaters  should  be  applied  to  the  unit's  space 
cooling  and  heating  performance. 

This  is  illustrated  in  Attachment  B.  In  (1] 
the  energy  consumption  of  the  HydroTech 
2000  and  iU  HSPF  and  SEER  are  shovtm  when 
tested  as  a  heat  pump  only  without  its  water 
heating  function  included.  The  energy-use 
values  shown  for  DHW  are  based  on  the 
consumption  of  a  typical  household  electric 
resistance  water  heater.  In  (2)  is  shown  total 
annual  energy  consumption  for  comfort 
heating  and  cooling  and  water  heating  when 
tested  as  an  integrated  appliance.  Here  the 
reduction  in  the  system's  energy  consumption 
(in  kWh)  is  applied  to  water  heating. 
Therefore,  the  HSPF  and  SEER  remain  the 
same  (9.0  and  14.0  respectively). 

In  (3),  however,  the  reduction  in  total 
energy  consumption  is  applied  to  heating  and 
cooUng  and  not  to  water  heating.  (Note  that 
the  KWH  of  energy  consumption  for  domestic 
hot  water  is  identical  in  scenarios  1  and  3.) 
Therefore,  the  unit's  HSPP  becomes  11.0  and 
its  SEER  becomes  20.4.  These  are  the 
numbers  that  Carrier  Corporation  believes 
represent  the  system's  true  efficiencies  and 
are  appropriate  to  present  to  the  consumer. 
It  has  t>een  suggested  that  dollars  (annual 
operating  cost)  be  used  as  a  comparative.  No 
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listing  showing  combined  costs  of  heat  pumps 
and  water  heaters  exists  against  which  the 
operating  cost  of  the  HydroTech  2000  could 
be  compared.  Furnace  fact  sheets  have  not 
been  effective  in  comparing  total  gas  and 
electric  operating  costs  of  gas-fired  furnaces. 
AFUE  is  the  generic  comparative'used  to 
make  gas  furnace  purchase  decisions  just  as 
SEER  and  HSPF  are  the  descriptors  used  to 
judge  comparative  efficiency  of  heat  pumps. 

As  a  nation,  the  United  States  is  becoming 
increasingly  concerned  with  energy 
conservation,  the  burning  of  fossil  fuels,  and 
the  greenhouse  effect.  The  nation  has  also 
been  concerned  that  American  corporations 
are  taking  the  short-term  approach  to  the 
future  and  ate  not  investing  for  the  long  term. 

Carrier  Corporation,  through  its  new 
HydroTech  2000  unit  is  addressing  both  of 
these  major  issues:  energy  conservation  and 
long-term  investment.  We  request  that  the 
Department  of  Energy  recognizes  this 
investment  and  therefore  we  respectfully 
request  a  waiver  from  current  DOE  test 
procedures. 

A  waiver  will  enable  Carrier  to  present  the 
true  energy-saving  capability  of  this  new 
system  to  the  consumer.  Witiiout  the  waiver, 
consumers  will  not  be  afforded  the 
opportunity  to  understand  the  actiial  energy- 
saving  potential  of  this  unit  and  will  be 
disadvantaged  when  making  their  equipment- 
buying  decisions.  They  will  not  have  useful 
comparative  information  to  help  them  malce 
an  informed  purchasing  decision. 

Respectfully  submitted, 
Edward  A.  Baily, 

Vice  President.  Government  S"  Industry 
Relations,  North  American  Operations. 

Attachment  A— Comparison  With  NIST  Draft 
Report 

The  testing  and  rating  procedure 
recommended  by  Carrier  Corporation  are 
similar  to  those  recommended  in  a  recent 
NIST  project  which  addresses  the  same  type 
of  equipment. 

The  results  of  the  NIST  study  have  been 
compiled  into  a  draft  report  by  Brian 
Dougherty  entiUed  "A  Proposed  Methodology 
for  Rating  Air-Source.  Integrated  Heat  Pump/ 
Water  Heating  Appliances  having  Combined 
and  Dedicated  Water  Heating",  which  will  be 
published  in  the  near  future  as  a  NISTIR 
report.  Although  NIST  project  was  done 
independently,  the  results  are  similar  to  those 
in  the  Carrier  proposal. 

Differences  between  the  two  proposals 
exist  in  two  areas:  (1)  The  type  and  number 
of  tests,  and  (2)  the  methodology  for  deriving 
the  rating  descriptors.  The  principal 
differences  can  be  summarized  as  follows: 

1 .  Test  Points.  NIST.  like  Carrier,  proposes 
two  simulated  use  tests  (dynamic  draw  tests). 
NIST  proposes  tests  at  ourdoor  temperatures 
of  47F  and  82F;  Carrier  proposes  17F  and  67F 
because  we  feel  that  these  better  cover  the 
wide  range  of  water  heating  capacities.  NIST 
proposes  a  single  draw.  Carrier  proposes  a 
more  complex  4-draw  schedule  which  is  more 
representative  of  typical  households.  For  the 
combined  space  cooling/DHW  mode,  Carrier 
proposes  2  tests  which  cover  the  range  of 
operation  in  ttiis  mode,  87F  with  low 
compressor  speed  and  9SF  with  high 
compressor  speed,  with  a  simple 


interpolation  between  these  two  points.  NIST 
added  two  more  Intermediate  points  at  6ZF 
in  order  to  cover  the  shift  between 
desupetfaeating  and  full  condensing  water 
heating.  Although  tlieae  extra  points  would 
better  describe  tiie  system  performance,  wa 
do  not  believe  diat  the  net  effects  would 
justify  the  added  testing  and  analysis  burden. 
For  the  combined  space  heat/DHW  mode, 
Carrier  proposes  that  one  cyclic  test  and  one 
steady  state  test  be  performed  at  17F 
representing  system  performance  at  a  lower 
DHW  capacity  is  low  at  is  higher  in  all  other 
tests).  NIST  had  proposed  these  tesU  at  47F 
only. 

2.  Methodology.  Both  proposals  use 
temperature  bin  type  procedures.  NIST 
averages  the  daily  DHW  load  (converted  to 
BTUs)  evenly  over  a  24  hour  period,  resulting 
in  a  low  load  (less  than  2000  BTU/hour).  We 
feel  that  this  will  over-estimate  the 
capabilities  of  an  integrated  DHW  unit  • 
especially  low-capacity,  desuperheating-only 
types,  since  DHW  loads  are  normally 
discrete  and  require  quick  responses  with 
capacities  comparable  to  4.5  kW  (15358  BTU/ 
hr)  tank  heater  elements.  If  heat  pump 
equipment  has  lower  capacities,  the  auxiliary 
elements  will  be  used.  If  the  load  is  always 
low,  the  use  of  auxiliary  elements  will  be 
under-estimated.  Carrier  proposes  splitting 
the  typical  day  into  two  parts — an  active 
draw  period  (all  draws,  high  BTU/hr  loads) 
and  a  standby  period  (no  draws,  low  BTU/hr 
loads). 

Concerning  rating  and  reporting 
descriptors.  Carrier  proposes  the  use  of 
equivalent  SEER  and  HSPF  factors,  which 
combine  the  system  energy  savings  accrued 
in  all  operating  modes,  into  factors  (SEER 
and  HSPF)  which  are  universally  accepted 
and  understood  by  both  manufacturers  and 
purchasers  of  heat  pump  equipment  By  using 
SEER  and  HSPF  factors,  the  benefite  of  the 
advanced  heat  pump  system  are  related  to 
the  operating  modes  (space  cooling  and 
heating)  which  account  for  the  major  energy 
costs  to  the  consumer  and  to  which  he  would 
be  most  responsive.  The  use  of  overall 
system  efficiency  factors  (including  space 
heating  and  cooling  and  DHW),  as  proposed 
by  NIST  would  not  effectively  signal  tiie  true 
energy  savings  potential  of  advanced  heat 
pumps  to  the  consumer  because  (1)  the 
numbers  would  be  lower  than  the  standard 
air-to-air  SEER  and  HSPF  values  for 
conventional  heat  pumps,  and  (2)  the  use  of  a 
completely  new  efficiency  term  would 
confuse  both  sales  persons  and  consumers  to 
the  point  that  they  may  be  ignored. 

Attachment  B.— Variable-Speed  Heat 
Pump  System  Annual  Performance 
Reporting  Options 
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Attachmemt  B.— Variable-Speed  Heat 
Pump  System  Annual  Performance 
Reporting  Optkms— Continued 

nX}E  Heating  Region  4] 


uaa,KWH 

HSPF 

Heat- 
ing 

Cool- 

StEft 

StHt    ....      .   . 

•OHW 

1135 

3?M 

10164 

5796 
1135 
1960 
8881 

4523 
1135 
3233 
8891 

1787 
4648 

2861 

$■■■■■ 



Total  „...._ J 

2.  Fully- 
Integrated^ 
Option  A 

Space: 

HP 

9.0 

14.0 

StHt _..J 

•DHW.„ 

Total J 

891 

3752 

1965 

3.Fu>y- 
Integrated— 
Option  B: 
Space: 
HP 

11.0 

20.4 

Svii .».»»..«...,... 

•OHW...    

1787 
3752 

Total 





•Based  on  donMsSc  hot  water  tank  Energy  Factor 
of  0.87.  daHy  hot  water  usage  of  64.3gaMons,  77  F 
hot  water  temperature  rise  (58  to  135  Ff 

luly  31, 1969. 

Mr.  Edward  A.  Baily, 
Vice  President.  Government  and  Industry 
Operations.  North  American  Operations, 
Carrier  Corporation.  P.O.  Box  4d08. 
Carrier  Parkway.  Syracuse.  NY  13221 

Dear  Mr.  Baily:  This  is  in  response  to  your 
May  3a  1989.  Application  for  Interim  Waiver, 
from  the  Department  of  Energy  (DOE)  test 
procedures  for  central  air  conditioners  when 
testing  Carrier's  HydroTech  2000  model  spUt 
system  central  air  conditioning  heat  pumps. 

Pursuant  to  the  Enei^  PoUcy  and 
Conservation  Act.  as  amended,  the 
Department  has  prescribed  test  procedures  to 
measure  the  energy  consumption  of  certain 
major  household  appliances,  including 
central  air  conditioners.  The  intent  of  the  test 
procedures  Is  to  provide  a  comparable 
measure  of  energy  consumption  that  will 
assist  consumers  in  making  purchase 
decisions.  These  test  procedures  appear  in 
the  Code  of  Federal  Regulations  at  10  CFR 
Part  430.  Subpart  a 

DOE  amended  the  test  procedure 
regulations  on  September  26. 1980  (45  FR 
64108]  and  November  26, 1966  (51  FR  42823). 
These  provisions  allow  the  Assistant 
Secretary  for  Conservation  and  Renewable 
Energy  to  waive  temporanly  test  procedures 
for  a  particular  basic  model  when  a  petitioner 
shows  that  the  basic  model  contains  one  or 
more  design  characteristics  which  prevent 
testing  of  the  basic  model  according  to  the 
prescribed  test  procedures  or  when  the 
prescrit>ed  test  procedures  may  evaluate  the 
basic  model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  characteristics 
as  to  provide  materially  inadequate 
comparative  data.  The  1986  amendments 
provide  that  an  interim  waiver  from  test 
procedure  requirements  will  be  granted  by 
the  Assistant  Secretary  for  Conservation  and 
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Renewable  Energy  if  it  ie  determined  that  the 
applicant  will  experience  economic  hardih^ 
if  the  application  fat  interim  waiver  is  denied, 
if  it  appear*  likely  that  the  petition  for  waiver 
wUl  be  granted,  and/or  the  Aeeiatant 
Secretary  determine*  that  it  woiild  be 
deairable  for  public  policy  reason*  to  grant 
immediate  relief  pending  a  determination  on 
the  petition  for  waiver.  Paragraph  4MJff. 

Carrier  seeks  a  waiver  from  tlie  DOE  test 
provisions  for  central  air  conditioners  and 
central  air  conditioning  heat  pumps  for  its 
HydroTech  2000  model  heat  pump.  Carrier 
requests  this  relief  because,  in  addition  to 
providing  space  heating  and  cooling,  the 
HydroTech  2000  also  provides  domestic 
water  heating.  Carrier  claims  that  while 
HydroTech  2000  is  capable  of  being  tested  in 
accordance  wnth  the  DOE  central  air 
conditioner  test  procedure  for  Seasonal 
Energy  Efficiency  Ratio  (SEER]  and  Heating 
Seasonal  Performance  Factor  ^SPF),  the  test 
procedure  does  not  give  a  true  representation 
of  the  energy  consumption  of  the  HydroTech 
2000  heat  pump.  The  HydroTech  2000  heat 
pump  provides  domestic  water  heating  during 
the  space  cooling  mode  with  the  heat  rejected 
frttm  the  house,  which  results  in  reduced 
energy  consumption  for  water  heating,  as 
compared  to  electric  resistance  water 
heating,  during  the  space  heating  mode  and 
water  heating  mode.  Carrier  requests  that  the 
water  heating  energy  savings,  compared  to  a 
conventional  water  heater,  should  be  applied 
to  the  HydroTech  2000's  space  cooling  and 
heating  performance.  Carrier  requests  the 
allowance  to  test  and  rate  the  HydroTech 
2000  with  an  equivalent  SEER  and  an 
equivalent  HSPF.  The  test  procedure 
proposed  by  Carrier  is  based  on  the 
Department's  test  procedure  for  central  air 
conditioning  heat  pumps  and  would  credit  the 
units  SEER  and  HSPF  with  the  reduced 
energy  use  for  water  heating. 

DOE  has  reviewed  Carrier's  Application 
for  Interim  Waiver  and  agrees  that  the  extant 
test  procedures  for  central  air  conditioners 
and  central  air  conditioning  heat  pumps 
evaluates  the  Carrier  HydroTech  2000  heat 
pump  in  a  manner  unrepresentative  of  its  true 
energy  consumption  since  it  does  not 
consider  the  energy  usage  due  to  water 
heating.  However,  the  Department  believes 
that  the  remedy  proposed  by  Carrier, 
adjusted  SEER  and  HSPF,  are  also  not 
representative  of  the  unit's  true  energy 
efficiency.  SEER.  HSPF,  and  Energy  Factor 
(EF)  are  measures  of  efficiency  that  result 
from  ratios  of  energy  outputs  and  inputs  for 
well-defined  and  separate  space  cooling, 
space  heating  and  domestic  water  heating 
processes.  If  it  were  possible  to  allocate  the 
input  energy  separately  to  the  space  heating, 
space  cooling  and  domestic  water  heating 
functions,  then  EF,  SEER  and  HSPF  could  be 
calculated  for  this  unit  However,  DOE 
believes  this  is  not  possible  when  two 
processes  occur  simultaneously.  Therefore, 
DOE  believes  that  to  subtract  an  energy 
savings  quantity  for  water  heating  from  the 
denominator  of  an  output/input  ratio  that 
applies  to  space  heating  or  cooling  artifidally 
inflates  SEER  and  AFUE  and  would  not 
represent  the  efficiency  of  the  HydroTech 
2000  in  either  mode. 

If.  based  on  the  evidence  included  in 
Carrier's  Application  for  Interim  Waiver, 


DOE  were  to  grant  Caorier  relief  frvm  the 
central  air  conditioner  test  procedure,  it 
would  be  to  waive  the  test  procedure 
entirely.  DOE  Believe*  that  this  is  contrary  to 
Carrier's  intent  since  Carrier  requested  the 
waiver  to  be  able  to  make  SEER  and  HSPF 
representations.  Carrier  claims  that  not  being 
able  to  make  representations  of  equivalent 
SEER  and  equivalent  HSPF  would  "limit  their 
ability  to  attract  consumers."  Similarly,  DOE 
believes  that  granting  outright  relief  from  the 
test  procedure  would  oause  further  hardships 
for  Carrier  since  it  would  be  unable  to  make 
either  SEER  or  HSPF  representations. 

Therefore  Carrier's  Application  for  Interim 
Waiver  requesting  relief  from  the  DOE  test 
procedures  for  its  HydroTech  2000  heat  pump 
is  denied. 

This  determination  does  not  prejudice 
Carrier's  Petition  for  Waiver  on  this  issue. 

Yours  truly, 
Dr.  fohn  R.  Berg, 

Assj'stant  Secretary,  Conservation  and 
Renewable  Energy. 
[FR  Doc.  89-18423  Filed  8-4-89;  8:45  am] 

MLUNQ  CODE  S450-01-II 
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Federal  Energy  Regulatory 
Commisalon  j 

[Dockat  No.  QF87-489-002] 

AES  Barbers  Point,  Inc.;  Application 
for  Commission  Recertification  of 
Qualifying  Status  of  a  Cogeneration 
FaclHty 


luly  31, 1989. 

On  July  24, 1989,  AES  Barbers  Point, 
Inc.  (Applicant],  c/o  Paul  T.  Hanrahan 
of  1001  North  19th  Street,  Arlington, 
Virginia  22209  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  5  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Oahu,  Hawaii. 
The  facility  will  consist  of  two 
circulating  fluidized  bed  boilers  and  one 
extraction/condensing  steam  turbine- 
generator.  Thermal  energy  recovered 
from  the  facility  will  be  used  for  heating 
oil  tanks  at  the  Chevron  U.S.  Inc. 
refinery.  The  primary  energy  source  will 
be  coal.  Construction  of  the  faciUty  is 
expected  to  begin  on  or  about  October  1, 
1989. 

The  original  application  was  filed  on 
July  15, 1988,  and  certification  was 
granted  on  October  3, 1988  (45  FERC 
^62,002].  The  recertification  is  requested 
due  to  a  change  in  the  net  electric  power 
production  capacity  from  161  megawatts 
to  189  megawatts. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 


or  protest  with  the  Federal  Energy 
Regulatory  Commissioa  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  rides  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  proteetants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  aad  are  available 
for  public  inspection,    i 
Lois  0.  Cashell.  | 

Secretary. 

[FR  Doc.  89-18330  Filed  8-t-89;  8:45  am] 
BHXma  CODE  S717-01-M 


[Docket  No.  OF89-226-0001 

The  Dee  Moines  Integrated  Community 
Area;  Application  for  Commission 
Certlflcatlon  of  Ghialifying  Status  of  a 
Cogeneration  Facility  1 

luly  31, 1989. 

On  July  24, 1989,  The  Des  Moines 
Integrated  Community  Area  (Applicant), 
of  City  Hall,  East  First  and  Locust,  Des 
Moines,  Iowa  50307  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Des  Moines, 
Iowa.  The  facility  will  consist  of  three 
gas-fired  engine-generators.  Thermal 
energy  recovered  from  the  faciUty  will 
be  used  for  sludge  healjng  for  the 
anaerobic  digestion  system  and  building 
space  heating.  The  primary  energy 
source  will  be  digester  gas.  The  electric 
power  production  capacity  of  the  facility 
will  be  1.800,  kW. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  Nordi 
Capitol  Street,  NK.  Washington,  DC 
20426,  in  accordance  with  rvdes  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
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not  serve  to  make  protestants  parties  to 

tlie  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene.  Copies  of  this  fil^  are  on  file 

with  the  Commission  and  fire  available 

for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  89-18331  Filed  8-4-88;  8:45  am] 

BIUMQ  OOOC  e717-01-«l 

[Docket  Nos.  CP89-1834-000  et  al.] 

Texas  Gas  Thmsmisslon  Corp.,  et  aM 
Natural  Gas  Certificate  FHInga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CPee-1834-000] 
July  26, 1989. 

"Take  notice  that  on  July  19, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro. 
Kentucky  42302,  filed  in  Docket  No. 
CP89-1834-000  an  appUcation  pursuant 
to  section  7(b]  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
transportation  services  on  behalf  of 
various  shippers,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  the 
transportation  services  are  proposed  for 
abandonment  because  the  terms  set 
forth  in  the  transportation  agreements 
have  expired  or  have  been  terminated 
by  mutual  agreement  or  because  they 
were  certificated  with  pregranted 
abandonment.  It  is  asserted  that  Texas 
Gas  is  able  to  continue  any  of  the 
transportation  services  required  under 
its  Order  No.  500  blanket  certificate.  It  is 
stated  that  the  majority  of  the 
transportation  services  were  performed 
on  an  intemiptible  basis.  It  is  stated  that 
the  shippers  involved  include  Amoco 
Inc.,  General  Electric  Company, 
Transcontinental  Gas  Pipe  Line 
Corporation,  Stand  Energy  Corporation, 
Texaco  Inc.,  Lawrenceburg  Gas 
Transmission  Corporation,  and  CSX  Oil 
and  Gas  Corporation. 

Content  date:  August  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Lone  Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation 

[Docket  No.  CP89-1742-000] 
luly  26, 1989 

Take  notice  that  on  July  7, 1989,  Lone 
Star  Gas  Company,  a  Division  of 
ENSERCH  CORPORATION  (Lone  Star). 
301  South  Harwood  Street  Dallas, 
Texas  7S201,  filed  in  Docket  No.  CPSO- 


1742-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  faciUties  for  the  transportation  of 
natural  gas  in  interstate  commerce  for 
use  on  an  intrastate  basis,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Lone  Star  states  that  its  facilities 
proposed  to  be  abandoned  (See 
Appendix)  from  interstate  commerce 
will  subsequently  be  used  by  Lone  Star 
Gas  Company  on  an  intrastate  basis, 
subject  to  later  partial  abandonment 
from  service  of  certain  portions  of  Lone 
Star's  present  Texas  intrastate  facilities. 
Lone  Star  further  states  that  no  sales  of 
gas  dedicated  to  interstate  commerce 
under  the  Natural  Gas  Act  are  made 
into  the  facilities  proposed  to  be 
abandoned  from  interstate  commerce, 
and  that  the  only  construction  which 
will  be  necessary  to  implement  the 
proposed  realignment  will  be  the 
relocation  of  the  two  metering  facilities, 
which  will  be  performed  pursuant  to  a 
request  under  the  Blanket  Authorization 
to  be  filed  after  the  issuance  of  the 
requested  abandonment  authorization. 

Lone  Star  states  that  upon  issuance  by 
the  Commission  of  the  requested 
authorization,  the  gas  produced  from  the 
Texas  sources  will  be  totally  consumed 
by  customers  of  Lone  Star  Gas  Company 
in  Texas  and  customers  of  Lone  Star 
Gas  Company  in  Oklahoma  will  be 
served  with  gas  from  Oklahoma.  It  is 
stated  that  a  portion  of  Lone  Star's 
interstate  Oklahoma  gas  will  be 
transported  to  Lone  Star's  customers  in 
Southwest  Oklahoma  by  Lone  Star  Gas 
Company  (intrastate)  pursuant  to  NGPA 
section  311(a)(2)  authorization.  In 
addition.  Lone  Star's  interstate 
Oklahoma  gas  may  be  transported  by 
Lone  Star  Gas  Company  (intrastate) 
pursuant  to  NGPA  section  311(a](2]  for 
delivery  to  Texas  markets  other  than 
Lone  Star's  distribution  systems. 

Lone  Star  states  that  upon  the 
issuance  of  the  requested  authorization, 
the  interstate  pipeline  facilities  to  be 
abandoned  fro  interstate  commerce 
under  the  proposed  realignment  will 
function  as  intrastate  pipeline  facilities, 
as  ninety-five  percent  by  volume  of  the 
gas  which  will  move  through  the 
facilities  to  be  abandoned  will  be 
intrastate  in  character,  produced  from 
sources  located  in  Texas  and  consumed 
by  customers  located  in  Texas,  and  will 
at  no  time  be  carried  across  a  state 
boimdary  line.  Any  interstate  gas  to  be 
carried  in  the  future  by  the  facilities  to 
be  abandoned  will  be  transported 
pursuant  to  NGPA  section  311(a)(2). 

It  is  further  stated  that  upon  issuance 
by  the  Commission  of  the  requested 


authorization,  die  furisdictioiiel  points  of 
demarcatioD  to  be  established  between 
Lone  Star's  Intraitete  facilitiee  and  Lone 
Star's  interstate  fiacilitiee  will  be  used  es 
points  of  interconnection  wliere  gas  can 
be  metered  into  or  out  of  Lone  Star's 
interstate  and  intrastate  facihties  so  that 
proper  reports  can  be  filed  by  each 
fransporter  under  part  284  of  the 
Commission's  Regulations,  in 
accordance  with  the  Commission's 
expectation  as  expressed  on  page  8  of 
the  Order  Granting  Petition  for 
Declaratory  Order  issued  to  Lone  Star 
Gas  Company  on  December  28, 1984, 29 
FERC  1 61,340  (1984).  Lone  Star  states 
that  issuance  l^  the  Commission  of 
authorization  for  the  realignment  as 
proposed  in  this  Application  will 
facilitate  the  transportation  of  gas  by 
Lone  Star  both  North  and  South  across 
the  Texas-Oklahoma  State  Line  as  the 
market  demand  and  gas  load  shifts  and 
will  ultimately  allow  Lone  Star  to  better 
fulfill  the  need  of  its  transportation 
customers. 

Lone  Star  further  states  that 
implementation  of  the  proposed 
realignment  will  allow  Lone  Star  to 
abandon  and  retire  from  service  33.8 
miles  of  pipeline  and  its  Benjamin 
compressor  station  on  the  present 
intrastate  portion  of  its  facilities. 
Retirement  of  these  facilities  will  allow 
Lone  Star  to  save  $5,054,000  in  net 
avoided  replacement  cost  in  the  next 
two  years,  and  to  avoid  $117,000  in 
repair  and  maintenance  expense  and 
$730,000  in  operating  and  routine 
maintenance  expense  (including 
compressor  fuel  cost)  during  a  ten  year 
time  period.  Lone  Star  also  states  that 
after  implementation  of  the  proposed 
realignment  its  New  York  storage 
facility  will  be  used  to  one  huni^d 
percent  capacity  for  augmenting  gas 
supplies  on  peak  days  to  the  Dallas/Ft. 
Worth  metroplex  and  through  Lines  71 
and  72  in  the  Texas  Panhandle  area, 
increasing  system  reliability  and 
reducing  curtailment  on  the  intrastate 
portion  of  Lone  Star's  facilities. 

Comment  date:  August  16. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Trunkline  Gas  Company 

[Docket  No.  CP89-1B45-O0OJ 
July  28. 1969. 

Take  notice  that  on  July  20, 1989, 
Trunkhne  Gas  Company  (Trunktine), 
P.O.  Box  1642.  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP89-1845-000 
a  request  pursuant  to  §  157.205  of  die 
Commission's  Regulations  under  the 
Nahu-al  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  Lterruptible 
transportation  service  for  TranState  Gas 
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Service  Company  (TranState),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP8e-58e-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fiilly  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tnmkline  states  that  pursuant  to  a 
transportation  agreement  dated  May  4, 
1989.  under  its  Rate  Schedule  FT,  it 
proposes  to  transport  up  to  50,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas  for  TransState.  Tnmkline 
states  that  it  would  transport  the  gas 
from  multiple  receipt  points  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas, 
less  fuel  and  unaccounted  for  line  loss, 
to  Panhandle  Eastern  Pipe  Line 
Company  in  Douglas  County,  Illinois. 

Tnmkline  advises  that  service  under 
S  284.223(A]  commenced  June  1, 1989,  as 
reported  in  Docket  No.  ST89-4067-000. 
Tnmkline  further  advises  that  it  would 
transport  50,000  dt  on  an  average  day 
and  18,250,000  dt  aimually. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  El  Paso  Natural  Gas  Company 

[Docket  No.  CP89-1636-000] 
luly  28, 1989. 

Take  notice  that  on  July  19, 1989,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  79978  filed 
in  Docket  No.  CP89-1B36-000  a  request 
pursuant  to  S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Cabot  Energy  Marketing  Corporation 
(Shipper)  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-433-000,  all 
as  more  fully  set  forth  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  proposes  to 
transport  up.  to  52,750  MMbtu  of  natural 
gas  per  day  for  Shipper  from  any  point 
in  El  Paso's  system  to  various  delivery 
points  in  the  State  of  Arizona  and  on  the 
borderline  between  Arizona  and 
California.  El  Paso  also  states  that  the 
estimated  daily  and  aimual  quantities 
would  be  15.825  MMbtu  and  5,776,125 
MMbtu,  respectively. 

El  Paso  further  states  it  commenced 
service  on  June  7. 1980,  as  reported  in 
Docket  No.  STa9-3942-000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


5.  Texas  Gas  Transmission  Coiporatioo 

[Docket  No.  CP8»-1754-000] 

July  26, 1989. 

Take  notice  that  on  June  11, 1989, 
Texas  Gas  Transmission  Corporation 
(TGT),  3800  Frederioa  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-17S8-000  a  request 
pursuant  to  §S  157.205  and  284.223  (16 
CFR  157.205  and  284223]  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authority  to  provide 
interruptible  transportation  service  for 
Borden,  Inc.  (Borden),  under  Texas  Gas' 
blanket  transportation  certificate  issued 
by  the  Commission  on  September  15, 
1988,  in  Docket  No.  CP8a-«86-000,  all  as 
more  fully  set  forth  bi  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

"TGT  states  it  will  receive  the  gas 
principally  fi'om  various  sources  in  the 
offshore  areas  of  Texas  and  Louisiana 
and  the  states  of  Texas,  Louisiana, 
Illinois,  Kentucky,  Tennessee  and  Ohio 
for  delivery  for  the  account  of  Borden  in 
Warren  County,  Ohio. 

TGT  proposes  to  transport  on  an 
interruptible  basis  up  to  1,000  MMBtu  of 
gas  on  a  peak  day,  approximately  300 
MMBtu  of  gas  on  an  average  day  and  an 
estimated  109,500  MMBtu  of  gas 
annually.  TGT  states  the  transportation 
service  commenced  under  the  120-day 
automatic  authorization  of  §  284.223  (a) 
of  the  Commission's  Regulations  on  June 
7, 1989,  pursuant  to  a  transportation 
agreement  dated  December  22, 1988. 
TGT  notified  the  Commission  of  the 
commencement  of  the  transportation 
service  in  Docket  No.  ST89-3933-000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Colorado  Interstate  Company 

[Doclcet  No.  CP89-1846-000] 
July  26, 1989. 

Take  notice  that  on  July  20, 1989, 
Colorado  Interstate  Gas  Company 
(CIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado,  80944,  filed  in  Docket 
No.  CP89-1846-000  a  request  pursuant  to 
S  S  157.205  and  284.223  of  the 
Commission's  Regtdations  under  the 
Natural  Gas  Act  (II  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorication  to  transport 
natural  gas  for  Helmerich  &  Payne,  Inc. 
(H&P),  a  producer  of  natural  gas,  under 
CIG's  bluiket  certificate  issued  in 
Docket  No.  CP8d-569,  et  al.,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

CIG  proposes  to  transport,  on  an 
interruptible  basis,  up  to  20,000  Mcf  of 


natural  gas  per  day  for  H&P  pursuant  to 
a  transportation  agreement  dated 
February  1, 1989,  between  CIG  and  H&P. 
CIG  would  receive  gas  from  an  existing 
point  of  receipt  on  its  system  in  Kearny 
Coimty,  Kansas  and  redeliver  equivalent 
volumes  of  gas,  less  fuel  gas  and  lost 
and  unaccounted-for  gas,  for  the  account 
of  H&P  in  Moore  County,  Texas. 

CIG  further  states  that  the  estimated 
average  daily  and  annual  quantities 
would  be  10,000  Mcf  and  3,650,000  Mcf, 
respectively.  Service  under  S  284.223  (a) 
commenced  on  June  1, 1989,  as  reported 
in  Docket  No.  ST89-4117-000,  it  is 
stated. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice; 

7.  Southern  Natural  Gas  Company 

[Docket  No.  CP89-1847-oaO] 
July  26, 1988. 

Take  notice  that  on  Jaly  20, 1989, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2583,  Birmingham, 
Alabama  35202-2563,  filed  in  Docket  No. 
CP89-1847-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Nattual  Gas  Act 
(18  CFR  157.205)  for  aufliorization  to 
transport  natural  gas  for  Enron  Gas 
Marketing,  Inc.  (Enron),  a  marketer  of 
natural  gas,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP88- 
316-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Southern  proposes  to  transport  up  to 
50,000  MMBtu  on  a  peek  day,  50,000 
MMBtu  on  an  average  day,  and 
18,250,000  MMBtu  on  an  annual  basis  for 
Enron,  pursuant  to  a  service  agreement 
dated  April  28, 1989,  under  Southern's 
rate  schedule  IT.  Southern  states  that  it 
will  receive  gas  at  various  receipt  points 
in  offshore  Texas,  offshore  Louisiana, 
Texas,  Louisiana,  Mississippi,  and 
Alabama  for  delivery  to  pipeline 
interconnections  in  Refugio  County, 
Texas.  It  is  further  stated  that 
transportation  of  natural  gas  for  Enron 
commenced  on  May  24 1989,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3906. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Panhandle  Eastern  Hpe  Line 
Company 

[Docket  No.  CP8»-1820-aOO) 
July  28, 1989. 

Take  notice  that  on  July  17. 1989, 
Panhandle  Eastern  Pipe  line  Company 
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(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1820-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  for  authorization  to  provide 
transportation  service  on  behalf  of 
V.H.C.  Gas  Systems,  L.P.  (V.H.C.),  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP8&-585-000,  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  200,000  dekatherms  of 
natural  gas  per  day  for  V.H.C.  from 
receipt  points  located  in  Colorado, 
Kansas,  Oklahoma  and  Texas  to  a 
delivery  point  located  in  Reno  County, 
Kansas.  Panhandle  anticipates 
transporting  100,000  dekatherms  on  an 
average  day  and  an  annual  volume  of 
36,500,000  dekatherms. 

Panhandle  states  that  the 
transportation  of  natiu-al  gas  for  V.H.C. 
commenced  June  16, 1989,  as  reported  in 
Docket  No.  ST89-4135-O00,  for  a  120- 
day  period  pursuant  to  §  284.223(a)  of 
the  Commission's  Regulations  and  the 
blanket  certificate  issued  to  Panhandle 
in  Docket  No.  CP86-5B5-000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  Northern  Natural  Gas  Company 

[Docket  No.  CP89-1842-000] 
July  26. 1989. 

Take  notice  that  on  July  19, 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1400 
Smith  Street,  Houston,  Texas  77251, 
filed  in  Docket  No.  CP89-1821-000  a 
request  ptu'suant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  increase  the  capacity  of 
its  existing  Gnmdy  Center,  Iowa,  town 
border  station  delivery  point  for  service 
to  Peoples  Natural  Gas  Company, 
Division  of  Utilicorp  United  Inc. 
(Peoples),  imder  its  blanket 
authorization  issued  in  Docket  No. 
CP82-401-000  pursuant  to  section  7  of 
the  Natiu-al  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  increase  the 
capacity  of  the  Grundy  Center  delivery 
point  by  60  Mcf  of  natural  gas  per  hour 
in  order  to  serve  the  expanded  grain 
drying  operations  of  Lynks  Hybrid,  Inc., 
Peoples'  resale  customer.  Northern 
proposes  to  deliver  up  to  1,132  Mcf  on  a 
peak  day  and  45,785  Mcf  on  an  annual 
basis  to  Peoples.  Northern  also  states 


that  its  deliveries  to  Peoples  would  be 
within  the  firm  entitlements  authorized 
for  Peoples  on  April  7, 1989,!in  Docket 
No.  CP89-677-000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Transwestem  Pipeline  Company 

[Docket  No.  CP89-ia01-O00] 
July  26, 1989. 

Take  notice  that  on  July  12, 1989. 
Transwestem  Pipeline  Company 
(Transwestem).  P.O.  1188,  Houston, 
Texas  77251-1188,  filed  in  Docket  No. 
CP89-1801-000  a  request  pursuant  to 
S  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
264.223)  for  authorization  to  perform  an 
intermptible  transportation  service  for 
V.H.C.  Gas  Systems,  LP.  (V.H.C).  a 
marketer,  imder  Transwestem's  blanket 
certificate  issued  in  Docket  No.  CP88- 
133-000,  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is.  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Transwestem  states  that  pursuant  to 
a  transportation  agreement  dated  May 
19, 1989,  it  proposes  to  receive  up  to 
300,000  dt  equivalent  of  natural  gas  per 
day  from  V.H.C.  at  specified  points 
located  in  the  states  of  Texas, 
Oklahoma,  New  Mexico,  and  Arizona 
and  redeliver  the  gas  at  other  specified 
points  in  the  same  four  states. 
Transwestem  estimates  that  the  peak 
day  volumes,  average  day  vr^umes,  and 
annual  volumes  would  be  30u,000  dt 
equivalent  of  natural  gas,  225,000  dt 
equivalent  of  natural  gas,  and 
109,500,000  dt  equivalent  of  natural  gas, 
respectively.  It  is  stated  that  on  June  2, 
1989,  Transwestem  commenced  a  120- 
day  transportation  service  for  V.H.C. 
under  9  284.223(a)  as  reported  in  Docket 
No.  ST89-3939-000. 

Transwestem  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Transwestem 
states  that  the  agreement  provides  for  a 
primary  term  of  six  years  and  would 
continue  on  a  month-to-month  basis 
unless  terminated  at  any  time 
subsequent  to  the  primary  term  by  either 
party  upon  thirty  days  written  notice  to 
the  other  party.  Transwestem  proposes 
to  charge  rates  and  abide  by  the  terms 
and  conditions  of  its  Rate  Schedule  ITS- 
1. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


11.  Lone  Star  Gas  Company  a  Division 
of  ENSERCH  Corporatioo 

(Docket  No.  CP89-1743-000] 
July  26, 1989. 

Take  notice  that  on  July  7, 1989,  Lone 
Star  Gas  Company,  a  Division  of 
ENSERCH  Corporation  (Lone  Star),  301 
South  Harwood  Street.  Dallas,  Texas 
75201.  filed  in  Docket  No.  CP89-1743-000 
a  request  under  section  7(b)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  partially  abandon  a 
transportation  service  authorized  by  the 
Commission  in  Docket  No.  CP87-190- 
000,  as  amended,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Lone  Star  states  that  it  is  concurrently 
filing  an  application  for  permission  and 
approval  to  abandon  certain  facilities 
from  interstate  commerce  for  continued 
use  on  an  intrastate  basis.  Lone  Star 
states  that  facilities  proposed  to  be 
abandoned  in  this  related  application 
include  portions  of  Lone  Star's  Lines  T 
and  A  in  Texas,  through  which  it 
transports  gas  for  Coastal  States  Gas 
Transmission  Company  (Coastal]  as 
authorized  in  Docket  No.  CP87-190-000, 
as  amended.  Lone  Star  states  that  upon 
issuance  of  the  authorization  to 
abandon  facilities  in  the  related 
application,  transportation  by  Lone  Star 
for  Coastal  through  Lone  Star's  Lines  T 
and  A  would  be  performed  on  an 
intrastate  basis  pursuant  to  NGPA 
section  311(a)(2]. 

Comment  date:  August  16, 1989,  in 
accordance  %vith  Standard  Paragraph  F 
at  the  end  of  this  notice. 

12.  Northwest  Pipeline  Coiporation 

Pocket  No.  CP89-1740-000] 
July  26, 1989. 

Take  notice  that  on  July  7, 1989, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1 740-000,  pursuant  to  sections  7(b) 
and  7(c)  of  the  Natural  Gas  Act  for  an 
order  granting:  (1)  A  certificate  of  public 
convenience  and  necessity  authorizing 
revisions  in  its  firm  sales  services  for 
certain  of  its  existing  Rate  Schedule 
ODL-1  and  DS-1  sales  customers;  and 
(2)  permission  and  approval  to  partially 
abandon  its  existing  firm  sales  service 
to  Greeley  Gas  Company;  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Northwest  states  that  it  presently  is 
authorized  to  provide  firm  jurisdictional 
gas  sales  service  for  fifteen  customers 
pursuant  to  Rate  Schedule  ODL-1  and 
DS-1  service  agreements  which 
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terminate  effective  October  31. 1989. 
Northwest  states  that  as  a  result  of 
negotiationB  for  replacement  firm  sales 
agreements,  in  conjunction  with  an 
additional  sales  to  transportation 
conversion  opportunity,  those  customers 
not  electing  to  convert  100  percent  to 
firm  transportation  have  entered,  or 
indicated  an  intent  to  enter,  into  new 
long-term  ODL-l  or  DS-1  sales  service 
agreements  with  Northwest  which  are 
Intended  to  supercede  the  currently 
effective  firm  sales  service  agreements 
as  of  October  1. 1989. 

Northwest  states  that  the  contract 
demands  to  be  effective  October  1. 1989 
under  Northwest's  firm  sales  service 
agreements  with  its  ODL  and  DS  sales 
customers  and  under  corresponding  new 
or  existing  firm  transportation  service 
agreements  with  those  same  customers 
as  follows: 


CuitOfTwr  num 


ODL-I  CuBtomen: 
Cncada     Natural    6m 

CotpofiUoo.,— ....—— , 
CP  NflUunal  Cofporatton..H. 
MwrnounMn  Gm  Conv 

pwiy 

^kx1^«M•t    Natural    Gaa 

Company 

SouthwMt  Gas  Cofpora- 

Hon 

WatNngton  Natural  Gaa 

Company 

Wm  ■ill. I  111  II  II     lAfa^^    ^bMa.a» 
asnngnn  fvavf  rowar 

Company 

DS-1  Cuttomara: 

aty  ol  BucMay 

CRy  o<  Elanatiuro 

Ctty  of  Enumdaw 

Graetey  Gaa  Compkny 

Rocky     Mountain     Gaa 

Company 

Utah  Gaa  Company — 

Waatam     Gas     Supply 

Company 

Wyoming   MutMal  Gaa 

Company 

Total 


ouiibact 


154,123 
30371 

112,024 

280,044 

126.563 

156.733 

103,270 

569 

5,100 
1,222 


893 
5,146 


2,000 


879,458 


Northwest  avers  that  besides  the 
contract  demand  levels,  there  are  six 
substantive  differences  between  the  old 
and  new  sales  service  agreements  with 
respect  to  the  service  provisions 
thereunder;  namely  (ij  extension  of  the 
term  of  service.  (2)  addition  of  a 
renegotiation  provision,  (3)  darification 
that  Maximum  Daily  Quantity  (MDDQ) 
applies  to  the  sum  of  firm  sales  and 
transportation  volumes,  (4) 
consolidation  of  the  delivery  point 
exhibits  into  one  exhibit  per  agreement 
and,  in  some  cases,  reaUocation  of 
MDDQ  among  delivery  points,  (5) 
establishment  of  a  transportation 
service  within  contract  demand  service 


and  (6)  estabUshmont  of  a  Gas  Inventory 
Charge  (GIC)  mechanism. 

Northwest  states  that  the 
transportation  within  contract  demand 
provision  incorporated  in  Article  I  of  the 
new  service  agreements  grants  the 
customer  the  right  to  utilize  the 
difference  between  its  sales  contract 
demand  and  its  daily  sales  nomination 
under  the  new  service  agreement  for 
firm  trsmsportation.  Northwest  explains 
that  subject  to  availability  of  capacity, 
this  firm  transportation  within  contract 
demand  service  is  available  from  any 
transportation  receipt  point  on 
Northwest's  system  to  the  delivery 
points  listed  on  the  new  sales  service 
agreement.  It  is  explained  that  although 
this  firm  transportaition  within  contract 
demand  service  is  to  be  provided  under 
the  new  sales  service  agreement  instead 
of  under  a  separate  TF-1  transportation 
service  agreement  it  still  will  be  subject 
to  the  Rate  Schedule  TF-1  terms  and 
conditions  to  the  extent  such  terms  and 
conditions  are  not  superceded  or 
modified  by  the  new  sales  service 
agreement.  It  is  further  explained  that  to 
comply  with  the  provisions  in  Rate 
Schedule  TF-1  concerning  receipt  point 
flexibihty,  Northwest  will  require  its 
sales  customers  to  forecast  by  the 
twenty-fifth  of  each  month  which  receipt 
points  and  volumes  are  anticipated  for 
nomination  as  transportation  within 
contract  demand  during  the  following 
month.  Upon  evaluating  the  availability 
of  firm  capacity  at  the  forcasted  points. 
Northwest  would  provide  any  required 
notice  to  the  customer  and  affected 
interruptible  shipptrs,  it  is  explained. 
Northwest  states  that  it  does  not 
propose  to  accept  nominations  for 
transportation  within  contract  demand 
service  that  exceed  the  monthly 
forecasts.  Northwest  asserts  that  the ' 
most  significant  Rate  Schedule  TF-1 
terms  and  conditions  which  are 
overridden  by  the  new  sales  service 
agreement  are  the  rate  provisions. 
Northwest  further  asserts  the  new  sale 
service  agreements  specify  that  firm 
transportation  within  sales  contract 
demand  service  will  be  subject  to  a  rate 
equal  to  the  commodity  charge  for 
transportation  under  Northwest's  Rate 
Schedule  TI-l. 

Northwest  further  states  that  the  new 
service  agreements  specifically  address 
the  GIC  issue  by  establishing  a  mutually 
agreeable  GIC  procedure  as  an  integral 
part  of  the  service  agreements.  Exhibit  B 
to  each  new  servioe  agreement  presentiy 
incorporates  the  terms  and  conditions  of 
the  GIC  which  Northwest  proposed  in 
Docket  No.  CP86-378  and  Article  V  of 
the  service  agreements  provides  for  the 
implementation  of  a  GIC  under  either  of 


two  potential  scenarios  depending  upon 
the  results  of  Northwest's  pending  GIC 
proceeding  in  Docket  No.  CP86-^78. 
Namely:  (a)  If  the  Commission  approves 
a  GIC  in  Docket  No.  CF86-578  by 
October  1. 1989  which  is  acceptable  to 
both  Northwest  and  its  sales  customers, 
then  Exhibit  B  to  the  new  service 
agreements  will  be  revised  to 
incorporate  the  terms  and  conditions  of 
such  GIC  and  the  GIC  will  be 
implemented  under  the  service 
agreement  in  accordance  with  the 
Commission's  approval  in  Docket  No. 
CP86-578;  or  (b)  if  the  Commission 
either  does  not  approve  a  GIC  in  Docket 
No.  CP8e-578  by  October  1, 1989  or  else 
approves  a  GIC  which  is  not  acceptable 
to  either  Northwest  or  its  customers, 
then  the  GIC  provisions  set  forth  in 
Exhibit  B  to  the  service  agreements  will 
be  revised  to  reflect  a  minimum  annual 
exemption  level  based  upon  58%, 
instead  of  60%  of  the  customer's  contract 
demand  and  to  impose  a  minimum 
annual  take  requirement  under  each 
service  agreement  Northwest  states 
that  such  revised  GIC  would  be 
implemented  under  the  individual 
service  a^^ements  in  sccordance  with 
Exhibit  B  and  the  Commission's 
approval  in  this  proceeding.  The 
mutually  agreed  upon  minimum  annual 
take  requirement  under  the  service 
agreement  in  this  case  is  based  upon 
Northwest's  minimum  annual  pun:hase 
obligations  fitnn  its  suppliers  and 
initially  would  require  each  customer  to 
purchase  gas  at  an  annual  load  factor 
based  upon  26%  of  the  customer's  daily 
contract  demand,  but  such  load  factor 
would  be  reduced  commensurately  with 
any  future  reductions  m  Northwest's 
minimum  aimual  take  obligations,  it  is 
explained.  | 

Northwest  requests  the  Commission 
to  grant  a  certificate  of  public 
convenience  and  necessity  authorizing  it 
to  provide  a  charge  for  all  the  services 
covered  by  its  new  OOL-1  and  DS-1 
sales  service  agreemeits  effective 
October  1, 1989.  Such  services  include: 

(1}  Continuation  of  firm  sales  up  to  the 
contract  demand  levels  imder  the 
respective  service  agreements,  with 
such  sales  to  be  made  at  the  delivery 
points  and  subject  to  the  reallocated 
delivery  point  MDDQ's  as  set  forth  on 
the  new  Exhibit  A  to  the  respective 
service  agreements. 

(2)  Firm  transportation  within  contract 
demand  for  each  customer  up  to  a 
volume  equal  to  the  difference  between 
the  customer's  respective  sales  contract 
demand  and  daily  sales  nomination, 
subject  to  capacity  availability. 

(3)  Maintaining  gas  supply  inventory 
at  a  level  sufficient  to  enable  Northwest 


to  reliably  serve  its  customers  at 
contract  demand  sales  levels  subject  to 
the  GIC  provisions  referenced  in  the 
new  sales  service  agreements. 

Northwest  states  that  the  rates  which 
it  proposes  to  apply  to  services  under 
the  new  sales  service  agreements  will 
be  set  forth  on  Sheet  No.  10  of  Volume 
No.  1  of  Northwest's  FERC  Gas  Tariff. 
Northwest  states  that  the  Rate  Schedule 
ODL-1  and  DS-1  rates  will  include  the 
Demand-1,  Demand-2  and  commodity 
charges  which  historically  have  been 
applicable  to  such  sales  services. 
Northwest  further  states  that  in 
addition,  the  ODL-1  and  DS-1  rates  now 
will  include  a  GIC  component  to  be 
applied  to  deficiency  sales  volumes;  i.e. 
the  difference  between  actual  gas 
purchases  and  the  customer's  minimum 
annual  exemption  level.  It  is  explained 
that  the  initial  GIC  rate  is  proposed  to 
be  30.12  cents  per  MMBhi.  Finally, 
Northwest  explains  that  the  ODL-l 
rates  also  now  will  include  a  firm 
transportation  within  contract  demand 
charge,  equivalent  to  Nortiiwest's  Rate 
Schedule  TI-l  rate,  which  will  be 
applied  to  firm  transportation  volumes 
which  are  nominated  by  the  customer 
and  delivered  by  Northwest  as 
transportation  within  sales  contract 
demand.  Northwest  explains  that  the 
initial  rate  for  this  service  component 
would  be  21.03  cents  per  MMBtu, 
assuming  timely  Commission  approval 
of  the  TI-l  rate  reflected  in  the  offer  of 
settiement  filed  by  Northwest  in  Docket 
No.  RP88-47  on  March  31, 1989. 

Northwest  also  requests  the  issuance 
of  an  order  permitting  and  approving  the 
partial  abandonment  of  firm  Rate 
Schedule  ODL-1  sales  service  to 
Greeley  in  the  amount  of  3,323  Dt  per 
day  of  firm  sales  contract  demand, 
effective  October  1. 1989,  which 
represents  the  portion  of  Greeley's 
existing  contract  demand  which  it 
declined  to  convert  to  firm 
transportation. 

Northwest  avers  that  it  and  its 
customers  have  finely  negotiated  the 
subject  new  sales  service  agreements 
which  provide  for  the  future  levels  of 
sales  service  desired  by  Northwest's 
customers  subject  to  mutually 
acceptable  terms  and  conditions. 
Northwest  further  avers  that 
establishing  these  continuing 
commitments  for  specific  quantities  of 
its  system  supply  gas  will  allow 
Northwest  to  complete  the  realignment 
of  its  gas  supplies  to  most  efficientiy 
match  its  obligations  to  serve  the  needs 
of  it  customers.  In  particular.  Northwest 
now  will  be  able  to  complete  its 
negotiations  for  an  appropriate  gas 
purchase  contract  with  its  Canadian 
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supplier  to  replace  the  existing  contract 
which  expires  October  31. 1989. 

Further,  Northwest  avers  that  the  firm 
transportation  within  contract  demand 
provision  of  Northwest's  new  firm  sales 
service  agreements  ensures  customer 
flexibihty  to  swing  between  sales  gas 
and  transportation  gas  to  meet 
requirements.  Northwest  states  that 
basically,  the  customers  will  be  fi>ee  to 
make  gas  purchase  decisions  based 
upon  the  comparative  prices  of  gas;  i.e. 
the  purchase  price  of  transportation  gas 
plus  Northwest's  firm  transportation 
within  contract  demand  charge  versus 
Northwest's  ODL-1  commodity  sales 
rate  which  includes  both  a  purchased 
gas  cost  component  and  a  system 
transmission  cost  component 

Finally,  Northwest  avers  that  the  GIC 
provisions  incorporated  in  its  new  sales 
service  agreements  have  been  freely 
negotiated  and  agreed  upon  by 
Northwest  and  its  affected  customers  as 
a  settiement  of  the  basis  upon  which 
Northwest  can  continue  to  provide  a 
merchant  service  and  should  be  deemed 
to  be  in  the  pubhc  interest  since  they  are 
consistent  both  with  the  Commission's 
Notice  of  Proposed  Policy  Statement  in 
Docket  No.  PL89-1-000  and  the 
principles  elucidated  in  18  CFR  2.105. 
Northwest  states  that  implementation  of 
the  GIC  provisions  will  both  encourage 
customer  behavior  conducive  to 
minimizing  take-or-pay  incurrence  by 
Northwest  and  provide  an  equitable 
mechanism  for  Northeast  to  be 
compensated  for  take-or-pay  charges  it 
may  incur  as  a  result  of  fulfilling  its 
obligations  to  maintain  sufficient  gas 
supply  to  sell  gas  at  contract  demand 
levels  while  its  customers  have  the 
flexibility  to  eschew  sales  gas,  to  a  great 
extent,  for  transportation  gas. 

Comment  date:  August  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

13.  Tennessee  Gas  Pipeline  Company 

[Docket  No.,  CP8&-1741-000] 
July  26, 1988. 

Take  notice  that  on  July  7, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
1741-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  certain  gas  supply 
facilities,  located  in  West  Cameron 
Block  69,  offshore  Louisiana,  and  that 
the  Commission  waive  i  157.216(a)(1)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.216(a)(1), 
to  allow  Tennessee  to  utilize  its  blanket 
certificate  to  permit  future  automatic 
abandonment  of  unspecified  gas  supply 


facilities  for  any  wells  that  have  been 
plugged  and  abanonded  as  documented 
by  reports  filed  with  the  Department  of 
Interior  or  state  commissions,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Tennessee  states  that  the  facilities  it 
proposes  to  abandon  in  West  Cameron 
Block  69  originally  were  required  and 
installed  pursuant  to  a  certificate  issued 
in  Docket  No.  CP76-151  for  the 
measurement  and  connection  of  gas 
purchased  by  Tennessee  firom  various 
producers  at  the  wellhead.  Tennessee 
further  states  that  the  subject  faciUties 
are  presentiy  idle,  since  tiiey  are  still 
connected  to  wells  that  have  been 
plugged  and  abandoned.  Tennessee 
indicates  that  although  the  producers 
have  ceased  the  production  and  sale  of 
gas  to  Tennessee  at  each  of  the  wells, 
the  producers  have  not  received,  or  even 
requested  Commission  authorization 
permitting  the  abandonment  of  tiieir  sale 
to  Tennessee.  Tennessee  further 
indicates  that  without  evidence  of 
Commision  approved  abandonment 
issued  to  the  producer,  Tennessee  is 
unable  to  utilize  its  blanket  certificate, 
issued  in  Docket  No.  CP82-413-000,  and 
§  157.218(a)(1)  of  tiie  Regulations  to 
abandon  and  remove  the  facilities. 

Tennessee  submits  that  the 
Commission  can  accept  the  respective 
Department  of  Interior  reports  or  the 
states'  plugging  and  abandonment 
reports  as  an  appropriate  basis  for 
Tennessee  to  abandon  the  idled  gas 
supply  facilities  in  the  futiire. 

Comment  date:  August  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

14.  Texas  Eastern  Transmission 
Corporation 

[Docket  No.  CP89-1817-000] 
July  26, 1989. 

Take  notice  that  on  July  14, 1989. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521,  Houston.  Texas  77252-2521.  filed 
in  Docket  No.  CP89-181 7-000.  an 
appUcation  pursuant  to  section  7(b)  of 
tiie  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon  by 
transfer  to  Texas  Eastern  Oil  Company 
(TEOC),  certain  production  properties 
and  jurisdictional  services  (Properties), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  tiie 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  requests  authority  to 
abandon  by  transfer  to  TEOC  certain 
Properties  located  in  Texas,  Virginia, 
and  West  Virginia  in  which  Texas 
Eastern  owns  a  working  interest  and 
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takes  the  gat  for  use  as  system  supply. 
Texas  Eastern  alleges  that  current  net 
production  from  such  Properties  is  less 
than  2  MMcf  per  day.  Texas  Eastern 
proposes  to  assign  its  interest  in  the 
Properties  to  TEOC  upon  receipt  of  the 
required  regulatory  approval.  It  states 
that  Texas  Eastern  and  TEOC  have 
entered  into  contracts  for  the  purchase 
and  sale  of  natural  gas  produced  from 
the  Properties.  TEOC  proposes  to 
eventually  sell  the  bulk  of  these 
Properties  to  an  entity  or  entities  whose 
primary  business  is  the  exploration  and 
production  of  oil  and  gas. 

It  is  alleged  that  Texas  Eastern  also 
intends  to  offer  for  sale  c  ~<iain  interests 
in  oil  and  gas  leases  properties  located 
in  Arkansas,  New  Mexico,  Texas. 
Louisiana.  Oklahoma,  and  Federal 
offshore  areas,  in  which  Texas  Eastern 
has  royalty  interests.  It  is  averred  that  if 
the  Commission  believes  abandonment 
authorization  is  necessary  prior  to  sale 
of  these  interests,  Texas  Eastern 
requests  such  authorization.  Texas 
Eastern  also  proposes  to  offer  for  sale 
certain  unencumbered  mineral  estates 
and/or  surface  estates  located  in 
Louisiana,  Pennsylvania,  and  Texas. 
There  are  no  reserves,  production  or 
revenue  associated  widi  these 
properties;  therefore  Texas  Eastern 
believes  abandonment  authorization  is 
not  necessary.  If  however,  the 
Commission  believes  abandonment 
authorization  is  necessary,  prior  to  the 
sale  of  these  properties,  Texas  Eastern 
requests  such  authorization  in  this  filing. 

Texas  Eastern  alleges  that  it's 
jurisdictional  customers  would  not  be 
adversely  affected  by  the  proposal.  It  is 
claimed  that  the  proposed  abandonment 
would  not  result  in  any  interruption, 
reduction  or  termination  of  gas  service 
currenUy  provided  to  Texas  Eastern's 
customers.  The  same  service  that  Texas 
Eastern  has  provided  with  respect  to  the 
Properties  would  be  provided  by  TEOC. 
It  is  asserted  that  even  eventual  sale  of 
the  Properties,  subject  to  any  necessary 
abandonment  authorization,  would  not 
adversely  effect  Texas  Eastern's 
customers.  The  Properties  would  be  sold 
subject  to  existing  gas  purchase 
contracts  that  dedicate  the  gas  to  Texas 
Eastern  under  the  terms  of  each 
contract  The  remaining  net 
deliverability  and  reserves  on  these 
Properties  are  very  small,  estimated  at 
January  1. 1989,  to  be  approximately  1.7 
MMcf  per  day  and  3.1  Bcf  in  total.  It  is 
asserted  that  these  Properties  account 
for  less  than  one  tenth  of  one  percent  of 
Texas  Eastern's  jurisdictional  reserves. 

Comment  date:  August  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


16.  Adda  Energy  Resources,  Division  of 
Atkla,  inc. 

[Docket  No.  CP89-17SB-000) 

July  28, 1B88.  | 

Take  notice  that  en  July  10, 1989, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  lac.  (Arkla),  P.O.  Box 
21734.  Shreveport,  Louisiana  71151,  filed 
in  Docket  No.  CP89>1753-000,  an 
application  pursuant  to  section  7(b)  of 
the  Regulations  and  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  for  abandonment  authority  to 
convey  to  R.  Lacy,  be.  (Lacy)  or  its 
designee  certain  existing  compression 
and  pipeline  facilities  and 
appurtenances  in  the  Beckville  Field  in 
Panola  County,  Texas,  and  for  a 
declaratory  order  confirming  that  Lacy's 
ownership  will  not  be  subject  to  the 
Commission's  jurisdiction,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  proposes  to  abandon  and 
transfer  to  Lacy  the  following  facilities: 

(a)  AER's  Line  ST-12  fiom  milepost  0.04 
to  6.88 

(b)  AER's  Beckville  Compressor  Station, 
including  one  1,300  h.p.  and  two  700 
h.p.  compressors 

(c)  eleven  gathering  lines 

(d)  three  field  compressors 

(e)  all  appurtenances  thereto. 

AER  states  that  tie  abandonment  wUl 
not  impair  any  services  originally 
performed  from  the  transfer  facilities,  as 
Lacy  would  continee  the  gathering  and 
delivery  of  the  Bedcville  Field  gas 
committed  to  AER. 

AER  also  states  that  its  customers 
would  benefit  from  the  reduction  in 
AER's  rate  base,  and  that  Lacy  would  be 
able  to  integrate  its  operations  with  the 
inclusion  of  the  additional  facilities. 

AER  further  requests  that  the 
Commission  declare  Lacy's  ownership 
and  operation  of  the  acquired  facilities 
non-jurisdictional,  as  the  size, 
configuration  and  the  proposed  use  of 
the  acquired  facilities  would  be  the 
gathering  of  natural  gas. 

Comment  date:  August  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

16.  Columbia  Gulf  Transmission 
Company 

[Docket  No.  CP88-180e-000] 
July  26. 1989. 

Take  notice  that  on  July  13, 1989, 
Columbia  Culf  Transmission  Company 
(Columbia  Culf).  P.O.  Box  683,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP89- 
1806-000  an  application  pursuant  to 


section  7(b)  of  the  Natiral  Gas  Act  for 
permission  and  approval  to  abandon 
partially  a  transportation  service  for 
Northern  Natural  Gas  Company, 
division  of  Enron  (Northern),  aU  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Columbia  Culf  states  that  it  was 
authorized  in  Docket  No.  CP77-8  to 
transport  on  a  firm  basis,  up  to  2,000 
Mcf  of  natural  gas  per  day  from 
Northern's  Eugene  Island,  offshore 
Louisiana,  Block  332  volumes  to  a 
delivery  point  in  Acadia  Parish, 
Louisiana.  It  is  asserted  that  Northern 
has  informed  Columbia  Gulf  that 
Northern  no  longer  has  sufficient 
volumes  in  its  Eugene  Island  gas  supply 
to  meet  the  contract  demand.  It  is 
further  asserted  that  Northern  wants  to 
terminate  the  present  agreement 
effective  January  1, 1990,  and  replace  it  , 
with  a  short-term  contract  for  a  daily 
transportation  volume  of  1,000  Mcf. 
Columbia  Gulf  requests  in  Docket  No. 
CP89-180e-000  that  it  be  autiiorized  to 
abandon  the  transportation  of  1,000  Mcf 
of  gas  per  day  for  Northern.  It  is 
explained  that  Columbia  Gulf  was  also 
authorized  in  Docket  No.  CP77-8  to 
transport  gas  fi*om  Northern's  West 
Cameron,  offshore  Louisiana,  supply, 
and  that  this  portion  of  the 
transportation  service  would  not  be 
affected. 

Comment  date:  Augest  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

17.  Steuben  Gas  Storage  Company 

[Docket  No.  CP8&-1684-aD0] 
July  26. 1989. 

Take  notice  that  on  June  28, 1989. 
Steuben  Gas  Storate  Company 
(Applicant)  500  Renaissance  Center, 
Detroit  Michigan  48243,  filed  in  Docket 
No.  CP89-1684-0Q0,  pursuant  to  section 
7(c)  of  tiie  Natiiral  Gat  Act  (NGA),  as 
amended,  and  S  157.6  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  thereunder  an  application 
for  a  certificate  of  puUic  convenience 
and  necessity  authorizing  Applicant  to 
develop,  construct  and  operate  an 
underground  gas  storage  field  and 
related  facilities  and  to  render  fiurm  gas 
storage  service  to  certain  distribution 
companies  located  in  the  states  of 
Massachusetts.  New  Jersey,  and  South 
Carolina,  all  as  more  fully  set  forth  in 
the  applciation  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  requests,  among  other 
things,  authority  to  provide  a  total  of 
6,200  MMcf  aimually  of  natural  gas 
storage  service  to  Miaabethtown  Gas   • 
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Company,  Commonwealth  Gas 
Company,  City  of  Union.  New  Jersey 
Natural  Gas  Company,  and  Public 
Service  Electric  and  Gas  Company 


(Customers],  all  of  which  have  signed 
Gas  Storage  Agreements  witii  Steuben, 
according  to  Steuben.  Applicant 
proposes  to  provide  two  types  of  firm 


storage  servtoe,  00-day  otd  110-day 
service.  The  quantity  and  type  of  natural 
gas  storage  service  proposed,  is  as 
follows: 


90-Day  SenicK  ^ 

Ehzflbveilown  Qss  OofnpBny 

New  Jersey  Nahm  Gas  Company  „ 
Caty  of  Union 


9i*-ToW.. 


ftO^i^Senfioe: 

Pribic  Sendee  GecMc  snd  Get  Compeny.. 
lOoinpeiqr 


Sub-ToM.. 
Total. 


ManmumMoqaa 
vohmte^MMcH 


500 

1.000 
45 


1.S4S 


3.405 
1.2S0 


4.SSS 


6.200 


5,556 

11.111 
SOD 


17,167 


30.955 
11.364 


42.319 


Sfl.466 


•■-a— 


3.571 

7,143 

321 


11.035 


24,321 

e.«28 


33.2S0 


44,265 


Applicant  states  &at  it  has  entered 
into  storage  agreements  with  Customers 
which  provide  that  dtiring  tiie  Summer 
Period  (April  1-October  31),  Customers 
will  cause  CNG  Transmission 
Corporation  (CNG)  to  deliver  to 
Applicant  for  storage  a  volmne  of 
natural  gas  no  greater  than  the 
Maximum  Injection  Quantity,  plus  a 
volume  of  gas  for  compressor  fuel  usage 
equal  to  1.5%  of  the  volumes  delivered, 
at  the  proposed  interconnection  of  the 
facilities  of  Applicant  and  CNG  to  be 
constructed  in  the  Town  of  Woodhull, 
Steuben  County,  New  York  (Woodhull). 
The  storage  agreements  further  provide 
that  during  esich  Winter  Period 
(November  1-Mardi  31],  Applicant  will 
redeliver  to  CNG  at  Woodhull  such 
daily  volumes  as  Customers  may 
request  up  to  the  Maximum  Daily 
Withdrawal  Quantity,  less  a  volume  of 
gas  for  compressor  fuel  usage  equal  to 
0.6%  of  the  volumes  requested  to  be 
withdrawn.  For  all  customers  except 
Commonwealth  Gas  Company  (Com 
Gas),  CNG  will  redeliver  equivalent 
volumes  to  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco)  near  Leidy. 
Pennsylvania  for  ultimate  delivery  to  the 
respective  customers.  Additionally, 
CNG  will  redeliver  equivalent  volumes 
of  gas  on  behalf  of  Com  Gas  to 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  near  Morrisville,  New  York 
for  ultimate  redelivery  to  Com  Gas. 

The  Applicant  states  that  the  primary 
term  of  the  storage  agreement  between 
Applicant  and  Customer  is  twenty  (20) 
years,  commencing  April  1, 1991,  or  on 
such  later  date  when  Applicant  shall 
notify  Customers  that  its  storage 
faciUties  are  ready  to  accept  deliveries 
of  gas  for  storage. 

Applicant  states  that  in  the  event  that 
during  any  Winter  Period  it  was  unable 
to  tender  for  redelivery  volumes  of  gas 


which  a  Customer  requested  within  the 
Customer's  contract  entidements;  unless 
Customer,  Applicant  and  transporters 
are  able  to  agree  upon  and  effect  make- 
up of  such  deficiency  during  die  balance 
of  such  Winter  Period,  then  Customer 
would  be  entitled  to  a  credit  against 
futiire  monthly  charges.  Applicant  states 
that  this  credit  would  be  equal  to  the 
sum  of  all  such  day's  deficiencies  which 
are  not  made  up,  multiplied  by  a  rate  per 
Mcf  equivalent  to  die  total  of  the 
Deliverability  Rate  and  the  Storage 
Capacity  Rate. 

According  to  Applicant  die  storage 
agreements  also  allow  for  delivery  and 
redelivery  of  volumes  of  gas  in  excess  of 
a  Customer's  Maximum  Storage  Volume 
during  any  contract  year  and  for  the 
delivery  and  redelivery  of  excess  daily 
injection  and  withdrawal  volumes  if 
Applicant  has  sufficient  capacity  to 
provide  such  overrun  service.  In 
addition.  Applicant  states,  the  storage 
agreements  provide  the  option  to  inject 
gas  during  the  Winter  Period,  and  to 
withdraw  gas  during  the  Summer  Period. 

The  Applicant  states  that  as 
necessary,  CNG  and  Transco  would  file 
separate  applications  with  the  FERC  for 
authority  to  construct  and  operate  any 
additional  facilities  required  to 
interconnect  with  Applicant  and  for 
authority  to  provide  firm  transfiortation 
service  on  behalf  of  any  Customer 
requesting  firm  transportation  service. 
Among  the  Customers.  Com  Gas, 
according  to  Applicant  currently 
intends  to  have  its  storage  injection  gas 
delivered  to  CNG,  and  its  storage 
withdrawal  gas  received  from  CNG  and 
redelivered  to  Com  Gas  by  means  of 
intemiptible  transportation  service 
provided  by  Tennessee  under 
Tennessee's  "open  access"  intemiptible 
transportatioo  rate  schedule.  Applicant 
states  also  that  Tennessee  may,  at  some 


point  in  the  future  file  an  application 
with  the  FERC  to  obtain  «nt>»nriyjt?nn  to 
construct  and  operate  the  facilities 
necessary  to  provide  the  storage 
transportation  services  for  Com  Gas  on 
a  firm  basis. 

In  order  to  provide  the  storage 
services  proposed  herein.  Applicant 
proposes  to  acquire  the  {Moperty  rights 
and  interests  neoessaiy  to  develop  and 
operate  the  Adrian  Gas  Field  located  in 
the  Town  of  Caoisteo.  Steuben  County, 
New  York  as  an  underground  natural 
gas  storage  field  with  a  working  storage 
capacity  of  6,200  MMd.  The  storage 
services  proposed  herein  will 
necessitate  the  construction  of  certain 
new  facilities  at  a  total  estimated  cost  of 
$27,873,000.  Accordingly,  Applicant 
proposes  to  convert  the  one  existing 
well  to  an  injection/withdrawal  well. 
drill  and  complete  8  new  injection/ 
withdrawal  wells  and  one  new 
observation  well,  install  the  necessary 
gathering  system,  construct  a  2.700 
horsepower  class  compressor  station 
with  all  ancillary  facilities  and,  install 
approximately  13.9  miles  of  12'  diameter 
pipeline  to  connect  the  storage  field  to 
the  existing  transmission  pipeline  of 
CNG.  To  provide  base  gas  to  operate  the 
storage  fiekl.  Applicant  states  it  will 
purchase  the  remaining  native  gas  in  the 
field  and  inject  an  additional  1,658 
MMcf  of  gas,  50%  of  which  would  be 
acquired  from  CNG  at  a  price  equal  to 
its  Rate  Schedule  SCQ. 

As  consideration  for  providing  these 
natural  gas  storage  services.  Customers 
will  pay  Applicant  the  montldy  cfaa^^s 
set  forth  in  section  8.1  of  Article  VIII  of 
the  storage  agreements.  Such  charges 
include  a  monthly  Deliverability  Rate  of 
$4.6146  per  Md  of  Storage  Demand 
Withdrawal  Qaantity.  a  Mondily 
Capacity  Rate  of  $iM43  per  Mcf  ol 


Federal  Register  /  Vol.  54,  No.  150  /  Monday.  August  7,  1989  /  Notices 


Maxiinuin  Storage  Volume,  and 
iniection  rate  of  10032  per  Mcf  and  a 
withdrawal  rate  of  10032  per  Mcf.  These 
are  the  initial  rates  proposed  by  Storage 
Company.  Furthermore,  Storage 
Company  has  agreed  to  limit  its  ability 
to  change  these  proposed  initial  rates  by 
limiting  the  amount  of  an  increase  for 
which  it  may  file  should  certain 
construction  costs  increase  over  the 
construction  costs  projected  in  this 
application. 

Applicant  submits  that  the  storage 
service  proposed  to  be  provided  herein 
is  and  will  be  required  by  the  present 
and  future  public  convenience  and 
necessity.  As  demonstrated  by  their 
executing  storage  agreements  with 
Applicant,  the  customers  need 
additional  storage  service  to  meet  their 
various  peak  day  and  winter  period 
requirements  during  the  1991-1992,  and 
subsequent,  heating  seasons.  The 
storage  services  proposed  by  this 
application  would  permit  Applicant's 
customers  to  serve  growing,  high  priority 
markets,  in  the  future  and  potentially 
replace  more  expensive  alternative 
fuels.  Moreover,  the  storage  services 
proposed  will  give  Applicant's 
customers  added  flexibility  to  enable 
them  to  manage  the  acquisition  of 
natiu-al  gas  supplies  to  take  advantage 
of  newly  available  options  for  the 
purchase  of  natural  gas  resulting  from 
the  Commission's  current  policies. 

Comment  date:  August  16, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Transwestem  P^Une  Company 

Pocket  No.  CP89-1852-000] 
July  27, 1980. 

Take  notice  that  on  July  24, 1989, 
Transwestem  Pipeline  Company 
(Transwestem],  1400  Smith  Street.  P.O. 
Box  1188,  Houston,  Texas  77251-1188, 
filed  in  Docket  No.  CP89-1852-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Cabot  Energy 
Marketing  Corporation  (Cabot),  a 
marketer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-133-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

'Transwestem  states  that  pursuant  to 
a  transportation  service  agreement 
dated  September  12, 1988,  under  its  Rate 
Schedule  ITS-l,  it  proposes  to  transport 
up  to  300,000  MMBtu  per  day  equivalent 
of  natural  gas  for  Calrat  Transwestem 
states  that  it  would  transport  the  gas 


from  various  receipt  points  in 
Oklahoma,  New  Mexico  and  Texas,  as 
shown  in  Exhibit  "A"  of  the 
transportation  agreement,  and  would 
delivery  the  gas  to  delivery  points 
specified  in  Exhibit  "B"  of  the 
agreement. 

Transwestem  advises  that  service 
under  {  284.223(a)  commenced  May  24, 
1989,  as  reported  in  Docket  No.  ST89- 
4177-000  (filed  July  13, 1989). 
Transwestem  further  advises  that  it 
would  transport  22S,000  MMBtu  on  an 
average  day  and  109,500,000  MMBtu 
annually. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

19.  Columbia  Gas  Transmission 
ConqMoy 

[Doclcet  No.  CP89-1840-000] 
July  27. 1989 

Take  notice  that  on  July  19, 1989, 
Columbia  Gas  Transmission  Company, 
(Columbia)  Post  Office  Box  1273, 
Charleston,  West  Virginia  25325,  filed  in 
Docket  No.  CP89-1840-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  change  the  location  of  a 
delivery  point  to  Orwell  Natiu-al  Gas 
Company  (Orwell),  under  its  blanket 
authorization  issued  in  Docket  No. 
CP83-76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection 

Columbia  requests  authority  to  change 
the  location  of  a  delivery  point 
authorized  in  Docket  No.  CP8&-154-O00, 
46  FERC  1161,340,  to  Orwell  from  west  of 
Mesopotamina  in  Trumbull  County, 
Ohio,  to  an  existing  pipeline  purchased 
by  Orwell  near  the  town  of  West 
Farmington  and  interconnecting  with 
Columbia's  Line  FV-341  in  Trumbull 
County,  Ohio.  It  is  stated  that  Orwell 
has  recently  completed  negotiations  to 
purchase  an  existiag  6.9  mile  of  4-inch 
pipeline  in  Trumbull  County,  Ohio,  and 
the  currently  authorized  interconnection 
is  no  longer  required.  It  is  alleged  that 
the  purchase  by  Orwell  requires  that 
Columbia  relocated  its  authorized 
interconnection  with  Orwell. 

It  is  averred  that  as  a  result  of 
Orwell's  purchase  of  the  existing 
pipeline,  Orwell  has  constructed 
approximately  one  and  one-half  miles  of 
pipeline  instead  of  6.9  miles,  thus 
resulting  in  less  environmental 
disturbance  by  Orwell.  It  is  further 
averred  that  the  relocated  delivery  point 
of  Columbia  would  require  similar 
material  and  installation  costs  as 


originally  authorized  in  Docket  No. 
CP88-154-000. 

Columbia  asserts  that  it  would  not 
construct  its  interconnecting  facilities 
for  the  project  imtil  such  time  as 
Columbia  obtains  all  clearances  fixim 
the  necessary  regulatory  agencies  that 
its  facilities  would  be  constructed  in 
compliance  with  the  environmental 
requirements  of  S  157.206(d)  of  the 
Commission's  regulations. 

It  is  alleged  that  the  quantity  of 
natural  gas  to  be  provided  through  the 
new  delivery  point  location  is  within 
Columbia's  currently  authorized  level  of 
service  and  within  existing  peak  day 
and  annual  proposed  seasonal 
entitlements  as  stated  in  Docket  No. 
CP88-154-000.  The  sales  to  be  made 
through  the  proposed  point  of  delivery 
would  be  under  Colmnbia's  currently 
effective  service  agreement  under  Rate 
Schedule  SGS. 

Columbia  asserts  that  there  would  be 
no  impact  on  it's  exist^  peak  day  and 
annual  obligations  to  customers  as  a 
result  of  the  constructiDn  and  operation 
of  the  proposed  change  in  location  for  a 
delivery  point  to  Orwell. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1861-000] 
July  27, 1989. 

Take  notice  that  on  July  25, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas],  3800  Frederica  Street 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1861>000  a  request 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  EnMark  Gas  Corporation  (EnMark), 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP88-686-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  the  public 
inspection. 

Texas  Gas  proposes  to  transport,  on 
an  intemiptible  basis,  up  to  50,000 
MMBtu  equivalent  of  natural  gas  on  a 
peak  day,  25,000  MMBtu  equivalent  on 
an  average  day  and  9,125,000  MMBtu 
equivalent  on  an  annual  basis  for 
EnMark.  It  is  indicated  that  Texas  Gas 
would  receive  the  gas  for  EnMark's 
account  at  designated  points  on  Texas 
Gas'  system  in  various  states  and 
offshore  Texas  and  Louisiana  and 
would  deliver  equivalent  volumes  at 
designated  points  on  its  system  in 
Warren  County,  Ohio. 

It  is  explained  that  the  service 
commenced  Jime  15, 1889,  under  the 


automatic  authorization  provisions  of 
Section  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-40S6.  Texas  Gas  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tills  notice. 
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[Docket  No.  €:P89-1864-O0iq 
July  27. 1989. 

Take  notice  that  on  July  25, 1989,  CNG 
Transmision  Corporation  (CNG),  445 
West  Main  Street  Claikrt)ai8,  West 
Virginia  26301,  filed  in  Docket  Na  CP89- 
1864-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  under 
tiie  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  replace  an  existing  gas 
supply  facility,  CNG's  Line  No.  TLr-294, 
by  constmcting  in  die  same  ditch  and 
operating  a  replacement  Line  No.  TL- 
294.  under  CNG's  blanket  certificate 
issued  in  Docket  No.  CPB2-637-000 
pursuant  to  section  7(c)  of  die  Natural 
Gas  Act,  all  as  more  fully  described  in 
the  request  whidi  is  on  file  witii  the 
Commission  and  open  to  public 
inspection. 

CNG  states  that  Line  No.  TL-2194, 
located  in  Doddridge  and  Lewis 
Counties,  West  Vii^nia,  is  an  integral 
part  of  CNG's  gas  supply  facilities  in  tiie 
Appalachian  supply  area  of  West 
Virginia  and,  because  of  physical 
deterioration  along  the  entire  length  of 
the  line.  CNG  had  to  take  TL-294  out  of 
service  wfaidi  created  a  force  majeure 
situation  for  Appalachian  producers  in 
West  Virginia. 

CNG  proposed  to  replace  the  18.8 
miles  of  physically  deteriorated  18-inch 
Line  No.  TL-294  with  ZO-inch  pipeline 
because  18-inch  pipeline  appears  to  be 
an  obsolete  size  in  the  natural  gas 
transmission  industry.  CNG  asserts  that 
a  20-inch  replacement  line  will  provide 
additional  flexibility  for  TL-29i  and  the 
gas  supply  facilities  TL-294 
interconnects  with  in  central  West 
Virginia.  CNG  estimates  the  total  cost  to 
replace  TL-294  to  be  S9.725.000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

22.  Tennessee  Gas  Kpeline  Company 

[Docket  No.  CP89-iaOB-000] 
July  27. 1989. 

"Take  notice  that  on  July  14, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee],  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
1809-000,  a  request  pursuant  to  S  157.205 
of  the  Commission's  Regulations  under 
die  Natitfal  Gas  Act  (18  CFR  157.205]  for 


authorization  to  provide  an  intemiptible 
transportation  service  (or  Entrade 
Corporation  (Entrade),  a  marketer, 
under  Tenncnsec's  blanket  certificate 
issued  in  Docket  Na  CPB7-11S-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act  all  or  more  fully  set  forth  in  the 
request  on  file  with  the  Coomission  and 
open  to  public  inspection. 

Teiuwssee  stales  that  it  would 
transport  tiie  natural  gas  for  Enlrade 
from  Taxioas  receipt  points  located 
offshore  Louisiana,  offshore  Texas,  and 
the  states  of  Texas,  Louisiana, 
Mississippi,  Pennsylvania,  Kentucky, 
New  York  and  Alabama.  Tennessee 
further  states  that  the  natural  gas  would 
be  redelivered  to  various 
interconnections  between  Tennessee 
and  certain  local  distribution  companies 
and  pipelines  in  the  states  of  New 
Hampshire,  Vermont  Massachusetts, 
New  York,  Connecticut,  Pennsylvania, 
New  Jersey,  Delaware,  Maryland, 
Virginia,  West  Virginia,  Ohio,  Indiana, 
Illinois,  Kentucky  Tennessee, 
Wisconsin,  North  Carolina,  South 
Carolina,  Kfissouri,  Michigan, 
Mississippi,  Alabama  and  Georgia. 

Tennessee  states  that  this 
transportation  service  would  replace 
terminated  services  for  Entrade  which 
were  authorized  under  section  311  of  the 
NGPA.  Tennessee  further  states  that  the 
maximum  daily  quantity  that  would  be 
transpcHted  for  Entrade  would  be 
1,310,000  dekatherms  per  day  equivalent 
of  natural  gas. 

Tennessee  indicates  that  service 
under  S  284.223(b)  of  the  Commission's 
Regulations  (18  CFR  284.223(a)) 
commenced  on  May  22, 1989.  as 
reported  in  Docket  No.  ST89-4153. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  tliis  notice. 

23.  Tennessee  Gas  Rpeline  Company 

[Docket  No.  CP89-1838-4X)01 
July  27, 1989. 

Take  notice  that  on  July  19. 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252  filed  with  the  Commission 
in  Docket  No.  CP89-183&-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act.  requesting 
permission  and  approval  to  abandon  an 
intemiptible  transportation  service 
performed  by  Tennessee  for,  inter  alia, 
United  Gas  Pipe  Line  Company  (United], 
all  as  more  fully  set  forth  in  the 
application  which  is  open  to  public 
inspection. 

Tennessee  states  that  the  Commission 
order  issued  January  21, 1980,  in  Docket 
No.  CP7»-477  (10  FERC  J  81.068) 


authorired  it  to  transport  up  to  30,000 
Mcf  of  nalural  gas  per  day  produced  in 
West  Cameron  Block  222.  o^hore 
Louisiana,  throu^  Tennessee's  existing 
facilities  commencing  at  West  Cameron 
Block  192  to  various  delivery  points  for 
Northern  Natural  Gas  Company,  a 
Division  of  IntertMorth.  Inc.;  Texas 
Eastern  IVansmission  Corporation; 
Transcontinental  Gas  Pipe  Line 
Corporation;  and  United  Gas  Pipe  Line 
Conqiany  (United).  Tennessee  received 
authorizatian  to  transport  up  to  7.500 
Mcf  of  natural  gas  per  day  for  each  of 
the  four  shippers. 

Tennessee  further  states  that  the 
Commission  order  issued  September  18. 
1985,  in  Docket  No.  CP79-477-002  (32 
FERC  1 6^392]  amended  Tennessee's 

transportation  authorization,  inter  alia. 
to  reduce  the  daily  natural  gas  volumes 
it  transports  for  United  from  7.500  Mcf  to 
2.000  Mcf.  It  is  explained  tiiat  United 
notified  Tennessee  by  letter  on  Febroary 
15, 1989.  of  its  intent  to  terminate  their 
August  31, 197a  transportation 
agreement  (filed  as  Tennessee's  FERC 
Rate  Schedule  T-lOl).  It  is  stated  that 
Tennessee  agreed  by  letter  on  June  22, 
1989.  to  terminate  its  transportation 
service  for  United,  effective  upon 
receiving  permission  and  approval  from 
the  Commission. 

Comment  date:  August  17, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

24.  Texas  Eastatn  Transmission 
Corporation 

[Docket  No.  CP-89-1855-O00J 
July  27, 1989. 

Take  notice  that  on  July  24. 1989. 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern).  P.O.  Box 
2521.  Houston.  Texas  77252,  filed  in 
Docket  No.  CP89-1855-000  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Elf  Aquitaine 
Operating.  Inc.  (Elf  Aquitaine),  a 
producer,  imder  the  blanket  certificate 
issued  by  tlie  Commission's  Order  Nu. 
509.  pursuant  to  section  7  of  the  Natural 
Gas  Act.  corresponding  to  the  rates, 
terms  atxl  conditions  filed  in  Docket  No. 
RP89-95-00a  all  as  more  fully  set  fortii 
in  the  request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Eastern  states  that  pursuant  to 
a  transportation  agreement  dated  May  1, 
1989.  under  its  Rate  Schedule  IT-L  it 
proposes  to  transport  up  to  50,000 
MMBtu  per  day  equivalent  of  natural 
gas  for  Elf  Aquitaine.  Texas  Eastern 


I 


Federal  Register  /  Vol.  54.  No.  150  /  Monday.  August  7.  1989  /  Notices 


states  that  it  would  transport  the  gas 
from  an  existing  receipt  point  on  its 
system  in  West  Cameron  Block  522. 
offshore  Louisiana,  and  would  deliver 
the  gas,  less  applicable  shrinkage,  to 
Natural  Gas  Pipeline  Company  of 
America  for  the  account  of  Elf  Aquitaine 
at  an  existing  delivery  point  cm  its 
system  in  West  Cameron  Block  543. 
offshore  Louisiana. 

Texas  Eastern  advises  that  service 
under  S  284.223(a)  commenced  May  16, 
1989.  as  reported  in  Docket  No.  ST8&- 
3801-000.  T«cas  Eastern  further  advises 
that  it  would  transport  saoOO  MMBtu  on 
an  average  day  and  18,250.000  MMBtu 
annuaUy. 

Comment  date:  September  11. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
25.  Transcontinental  Gas  Pipe  Line 
Coiporation 

[Docket  No.  CP80-18S6-OOO] 
July  27, 1980. 

Take  notice  that  on  July  24. 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco],  Post  Office  Box 
1396.  Houston.  Texas  77251.  filed  in 
Docket  No.  CP88-185e-000  a  request 
pursuant  to  8 157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Transco  Energy 
Marketing  Company  (Temco).  \mder 
Transco's  blanket  certificate  issued  in 
Docket  No.  CP88-828-000.  pursuant  to 
section  7  of  the  Natural  Gas  Act  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Transco  requests  authorization  to 
transport,  on  an  interruptible  basis,  up 
to  a  maximum  of  200,000  dekatherms  of 
natural  gas  per  day  for  Temco  firom 
receipt  points  located  in  Louisiana, 
Offshore  Louisiana,  Texas,  Offshore 
Texas,  Alabama,  Georgia,  Pennsylvania 
and  New  Jersey  to  a  delivery  point 
located  in  Louisiana.  Transco 
anticipates  transporting  100,000 
dekatherms  of  natural  gas  on  an  average 
day  and  an  annual  volume  of  38,500,000 
dekatherms. 

Transco  states  that  transportation  of 
natiiral  gas  for  Temco  commenced  May 
26, 1989,  as  reported  in  Docket  No. 
ST89-410(HXn,  for  a  120-day  period 
pursuant  to  S  284.223(a)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Transco  in 
Docket  No.  CP88-328-000. 

Comment  date:  September  11. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


26.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP89-18SO-000] 
July  27. 1969. 

Take  notice  that  on  July  21, 1989. 
Colorado  Interstate  Gas  Company 
(CIG).  Post  Office  Box  1087.  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP89-1850-000  a  request  pursuant  to 
Sections  157.205  and  284.223  of  the 
Commisssion  Regulations  under  the 
Natural  Gas  Act  and  the  Natural  Gas 
Policy  Act  for  authorization  to  transport 
natural  gas  for  Marathon  Oil  Company 
(Marathon),  a  prochicer,  under  CIG's 
blanket  certificate  issued  in  Docket  No. 
CP86-589-000,  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CIG  proposes  to  transport  up  to  60,000 
Mcf  per  day,  on  an  interruptible  basis, 
for  Marathon  pursvant  to  a 
transportation  service  agreement  dated 
January  1, 1989,  between  CIG  and 
Marathon.  CIG  would  receive  gas  from 
various  existing  points  of  receipt  on  its 
system  in  Colorado,  Kansas,  Oklahoma, 
Texas  and  Wyoming,  and  redeliver  the 
subject  gas,  less  fuel  gas  and  lost  and 
unaccounted-for  gas,  for  the  account  of 
Marathon  in  Beaver  County,  Oklahoma. 

CIG  further  states  that  the  estimated 
average  daily  and  annual  quantities 
would  be  40,000  Mcf  and  14.6  Bcf, 
respectively.  CIG  states  that  service 
under  S  284.223(a]  commenced  on  June 
1, 1989  as  reported  in  Docket  No.  ST89- 
4114-000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-ia58-000] 
July  27. 1989. 

Take  notice  that  on  July  24, 1989, 
United  Gas  Pipe  line  Company  (United], 
P.O.  Box  1478,  Hoaston,  Texas  77251- 
1478,  filed  with  the  Commission  in 
Docket  No.  CP89-1858-000  an 
application  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas  on 
behalf  of  Ergon  Refining,  Inc.  (Ergon),  a 
natural  gas  end-user,  under  United's 
blanket  certificate  issued  in  Docket  No. 
88-6-00  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  open  to 
public  inspection. 

United  proposes  to  transport  for 
Ergon,  on  an  intemiptible  basis,  up  to 
8,240  MMBtu  per  peak  day.  United 
further  proposes  to  transport  8,240 
MMBtu  on  an  average  day  and  3.007.600 
MMBtu  on  an  annual  basis.  United 


states  that  existing  facilities  would  be 
used  to  implement  its  proposed 
transportation  service  for  Ergon. 

United  proposes  to  receive  Ergon's 
natural  gas  volumes  at  various  receipt 
points  in  Alabama.  Louisiana. 
Mississippi,  and  Texas,  and  delivery  the 
gas  for  Eigon's  account  at  delivery 
points  in  Louisiana  and  Mississippi. 

United  advises  that  service  under 
S  284.223(a)  commenced  June  1. 1989.  as 
reported  in  Docket  No.  ST8&-4007. 

Comment  dote:  September  11. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

28.  Chattanooga  Gas  Company 

[Docket  No.  CP89-1866-<V)] 
July  27, 1989.  I 

Take  notice  that  on  )uly  25. 1989. 
Chattanooga  Gas  Company 
(Chattanooga).  811  Broad  Street 
Chattanooga.  Tennessee  37402.  filed  an 
application  in  Docket  No.  CP89-1866- 
000  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  liquefied  natural 
gas  (LNG)  service  for  East  Tennessee 
Natural  Gas  Company  (East  Tennessee), 
all  as  more  fully  set  forh  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Chattanooga  states  that  by  order 
issued  on  July  6. 1977,  in  Docket  No. 
CP73-329  the  Commission  authorized 
Chattanooga  to  perform  a  firm 
liquefaction  service  for  East  Tennessee 
of  500,000  Mcf  of  total  volumes  with 
daily  withdrawal  quantities  of  23,000 
Mcf  per  day.  It  is  indicated  that 
Chattanooga  used  temporary 
authorization  issued  in  that  docket  to 
provide  the  1973-74  and  1974-75  winter 
seasons,  firm  storage  service  for  East 
Tennessee  by  liquefying,  storing,  and 
redelivering  by  displacement  certain 
quantities  of  natural  gas  delivered  to 
Chattanooga  by  East  Tennessee.  It  is 
also  indicated  that  during  the  1975-76 
winter  season.  Chattanooga  provided  a 
firm  Uquefaction  service  for  East 
Tennessee  by  receiving,  liquefying  and 
redelivering,  into  trudcs  provided  by 
East  Tennessee,  certain  volumes  of 
natural  gas.  Chattanooga  states  that  it 
provided  these  services  so  that  East 
Tennessee  could  provide  supplemental 
winter  service  pending  the  completion  of 
its  own  LNG  facilities.  Chattanooga 
indicates  it  has  not  provided  any  LNG 
service  for  East  Tennessee  since  the 
1975-76  winter  heating  season. 
Chattanooga  now  seeks  to  abandon  this 
service. 

Chattanooga  states  that  on  June  16, 
1989,  it  filed  in  Docket  No.  CP73-329-014 
to  amend  its  certificalte  to  provide  a 
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limited  term  firm  and  interruptible  LNG 
service  for  East  Tennessee  for  the 
period  November  1, 1989,  tlu-ough  March 
1990.  It  is  stated  that  the  new  service 
would  provide  for  different  volumes  of 
firm  service  and  a  new  interruptible 
service.  Chattanooga  states  that  it 
believes  it  would  be  administratively 
more  convenient  to  abandon  its  existing 
certificate  and  to  seek  a  new  certificate 
to  perform  the  requested  firm  and 
interruptible  service.  Chattanooga 
requests  that  the  abandonment 
authorization  be  conditioned  upon  the 
Commission's  approval  of 
Chattanooga's  appUcation  for  a  new 
certificate  to  provide  service  for  the 
1989-90  winter  season. 

Chattanooga  states  that  the  proposed 
abandonment  of  service  would  not 
involve  the  abandonment  of  any 
facilities. 

Comment  date:  August  17, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

29.  El  Paso  Natural  Gas  Company 
[Docket  No.  CP89-1835-O00] 
July  26, 1989. 

Take  notice  that  on  July  19, 1989,  El 
Paso  Natural  Gas  Company  (El  Paso), 


Post  Office  Box  1492,  El  Paso,  Texas 
79978,  filed  a  request  for  authorization 
at  Docket  No.  CP89-183&-O00,  pursuant 
to  SS  157.205  and  284.223  of  the 
Commission's  Regulations  Under  the 
Natural  Gas  Act  to  provide  interruptible 
transportation  service  for  Meridian  Oil 
Tradbig  Inc.  (Shipper),  under  its  blanket 
certificate  issued  at  Docket  No.  CP88- 
433-000,  all  as  more  fully  set  forth  in  the 
request  for  authorization  on  file  with  the 
Commission  and  open  for  public 
inspection. 

El  Paso  requests  authority  to  transport 
up  to  105,500  MMBtu  of  natural  gas  per 
day  for  Shipper  from  any  point  of  receipt 
on  El  Paso's  system  to  a  point  of 
delivery  in  the  States  of  New  Mexico, 
Oklahoma  and  Texas.  El  Paso  states 
that  the  estimated  daily  and  annual 
quantities  would  be  31,650  MMBtu  and 
11,552,250  MMBtu,  respectively.  El  Paso 
further  states  that  transportation  service 
under  §  264.223(a)  commenced  on  June 
1, 1989,  as  reported  at  Docket  No.  ST89- 
3941-000. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


SO.  Texas  Gas  Transmisskn  Cofpocatioa 

[Docket  No.  CP8e-1860-000] 
July  31, 1989. 

Take  notice  that  on  July  25, 1988, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street 
Owensboro,  Kentucky  42301,  filed  a 
request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFT?  157.205]  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Tejas  Power 
Corporation  (Tejas)  under  Texas  Gas' 
blanket  certificate  issued  in  Docket  No. 
CP88-686-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  states  that  pursuant  to  a 
Gas  Transportation  Agreement  dated 
December  7. 1988,  between  Texas  Gas  . 
and  Tejas  (Agreement),  it  would 
transport  on  a  peak  day  up  to  100,000 
MMBtu  of  natural  gas  for  Tejas,  with  an 
estimated  average  daily  quantity  of 
20,000  MMBtu.  Texas  Gas  further  states 
that  on  an  annual  basis,  Tejas  estimates 
a  volume  of  36,500,000  MMBtu. 


Appendix  A— Reaugnment  of  CD-I  Entitlement  By  Affected  Community  for  Peoples  Natural  Gas 

[Volumes  in  Mcf] 


Community,  State 


Council  Bluffs,  lo«ra...., 
Fort  Crook,  Nebraska.. 

SperKar,  Iowa ^ 

Fredricfcstxirg,  kMva 

New  Hampton,  k>wa.... 
Eagan,  Minnesota. 


Rosemount,  Minnesota 

Austin,  Mirmesota. _ 

Erie  Mning  and  Hibtxng,  Minnesota.. 


Total  RealignmefTt.. 


ExistinoCD 


19,507 

5.116 

2,744 

555 

2.015 

5.041 

3.851 

119 

0 


38.948 


Proposed  CO 


19.632 
2,703 
2.844 
655 
2,003 
5.146 
4.901 
64 
1,000 


38,948 


Increase 
(decrease) 


125 

(2.413) 

100 

100 

(12) 
105 

1.050 
(55) 

1.000 


Comment  date:  September  14, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natival 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 


considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiulher  notice  before  the 
Commission  or  its  designee  on  this  filing 


if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  tuiless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
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Conunission,  file  pumiant  to  Rule  214  of 
the  Commission'i  Procedural  Rules  (18 
CFR  385.214]  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
LoifD.Csshdl. 
Secretary. 

[FR  Doa  80-18329  Filed  8-4-89;  8:45  am] 
HLUNQ  OOOf  niT-OMI 


[Docket  Na  RP89-193-001] 

ANR  Pipeline  C04  Propoeed  Ctwnoes 
In  FERCQae  Tariff 

July  31, 1989. 

Take  notice  that  ANR  Rpeline 
Company  ("ANR"]  on  July  24, 1989 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  those  tariff  sheets  listed  on 
Appendices  A  and  B,  attached  to  the 
filing. 

ANR  states  that  a  Commission  Order 
issued  on  July  7, 1989  in  Docket  No. 
RP89-193-000  directed  ANR  to  refile 
tariff  sheets  reflecting  the  removal  of 
carrying  costs  accrued  on  funds  not 
dispersed  as  of  July  1. 1989.  and  the 
elimination  of  certain  discounting 
authorization  related  to  the  proposed 
surcharges. 

ANR  submits  the  tariff  sheets  in 
Appendix  A,  ordered  to  become 
effective  as  of  July  10, 1989.  ANR  also 
submits  Substitute  Second  Revised 
Twenty-First  Revised  Sheet  No.  18,  as 
set  forUi  in  Appendix  B,  and  requests  an 
effective  date  of  August  1, 1989. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission,  625  North  Capitol  Street 
NE..  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  365.211, 385.214]. 
Such  protests  or  motions  must  be  filed 
by  August  8, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  tihis 
proceeding  need  not  file  a  motion  to 


intervene  in  this  matter.  Copies  of  this 

filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  8»-18334  Plied  8-4-89;  &-45  am] 

BIUJNQ  CODE  6717-41-M 


[Docket  No.  RP89-178-002] 

Colorado  Interstate  Gas  Co.; 
Compliance  FHIno 

July  31. 1989.  I 

Take  notice  thit  Colorado 
Interstate  Gas  Company  ("CIG"),  on  July 
26, 1989,  tendered  for  filing  the  following 
tariff  sheet  to  revise  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  to  be  effective 
August  1, 1989: 

Second  Revised  Sheet  No.  eiCl2-B 

CIG  states  that  the  above-referenced 
tariff  sheet  is  beiag  filed  in  compliance 
with  the  Commission's  Order  issued  in 
this  docket  and  that  the  filing  constitutes 
an  adjustment  filing  as  defined  by  CIG's 
FERC  Gas  Tariff.  Specifically,  the  filing 
reflects  adjustments  to  the  take-or-pay 
Buyout-Buydown  Surcharges  by  which 
the  Buyout-Buydown  costs  billed  to  CIG 
by  Northwest  Pipeline  Corporation 
("Northwest"]  pursuant  to  Northwest's 
Docket  No.  RP89-137  are  recovered, 
interest  on  unamortized  costs,  and  the 
related  billing  options  elected  by  CIG's 
customers. 

CIG  states  that  copies  of  the  filing 
were  served  upon  all  of  the  parties  to 
this  proceeding  and  affected  state 
commissions  as  well  as  all  of  CIG's  firm 
sales  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  •  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  7, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  peirties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Loia  D.  Cashell. 
Secretary. 
[FR  Doc.  89-18335  Filed  8-4-89;  8:45  am] 

BHXINQ  CODE  •717-01-M 


[Docket  Na  TQ89-11-S1-0C1] 

Great  Lakes  Gas  Transmission  Co^ 
Proposed  Changes  In  FERC  Gas 
Tariff  Purchased  Gat  Adjustment 
Clause  Provisions 


July  31. 1989. 

Take  notice  that  Great  Lakes  Gas 
Transmission  Company  ("Great  Lakes") 
on  July  25, 1980  tendered  for  filing 
Substitute  Twenty-Tkird  Revised  Sheet 
Nos.  57(i]  and  57(U]  and  Substitute 
Tenth  Revised  Sheet  No.  57(v]  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l. 

The  subject  tariff  sheets  were  filed  to 
revise  the  current  PGA  adjustment  rates 
reflected  in  Great  Lakes*  filing  of  June 
30, 1989  at  Docket  No.  TQ8B-ll-51-00a 
for  its  quarteriy  PGA  to  be  effective 
August  1, 1989.  The  referenced  tariff 
sheets  reflected  no  change  in  the 
cumulative  rates  from  those  filed  in 
Docket  No.  TQ89-11-51-000. 

Great  Lakes  requested  waiver  of  the 
notice  requirements  of  S  154.308  of  the 
Conmiission's  Regulations  and  any  other 
necessary  waivers  so  as  to  permit  the 
above  tariff  sheets  to  become  effective 
August  1, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such . 
petitions  or  protests  should  be  filed  on 
or  before  August  7. 1B89.  Protests  will  be 
considered  by  the  Commission  in 
determining  Uie  appsopriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-18336  Filed  8-4-89;  8:45  am] 
MLUNG  CODE  STIT-OI-M 

[DockM  No.  RP89-144-002] 

Pacific  Interstate  Offshore  Co, 
Compliance  FIHng  > 

July  31, 1989.  ' 

Take  notice  that  on  July  24, 1989, 
Pacific  Interstate  Offshore  Company 
(PIOC]  filed  Original  Sheet  Nos.  7. 7-A 
and  15  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  to  be  effective  April  1, 
1989. 

PIOC  states  that  this  filing  is  made 
pursuant  to  the  Conmiission's  letter 
order  of  July  7. 1969. 


Federal  Register  /  Vol.  54.  No.  150  /  Monday,  August  7.  1989  /  Noticeg 


PIOC  states  that  copies  of  this  filing 
are  being  mailed  to  its  jurisdictional 
customers,  the  California  Public  Utilities 
Commission  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
625  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1988]].  All  such  protests  should  be  filed 
on  or  before  August  7, 1989.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Conunission 
and  are  available  for  pubUc  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  89-18332  Filed  8-4-«9;  8:45  am] 
MLUNG  CODE  6717-01-M 

[Docket  No.  RP89-205-001] 

Point  Arguello  Natural  Gas  Una  Co., 
Amendment  to  Rllng  of  Rate 
Schedules 

July  31. 1989. 

Take  notice  that  on  July  26, 1969  Point 
Allelic  Natural  Gas  Line  Company 
(PANGL)  submitted  an  amendment  to  its 
July  17, 1969  rate  filing,  which  included 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
to  be  effective  Aug.  11, 1969: 

Substitute  First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  11  from  Rate 

Schedule  T-1 
Original  Sheet  No.  11a  from  Rate  Schedule 

T-1 
Substitute  Original  Sheet  No.  21 
Substitute  Original  Sheet  No.  32 

In  addition,  a  revised  schedule 
showing  the  development  of  firm  and 
interruptible  rates  were  submitted. 

The  above  revised  tariff  sheets  reflect 
the  following  changes: 

(1)  The  use  of  first  year's  estimated 
volumes  to  include  a  projection  for  open 
access  shippers; 

(2)  The  development  of  firm  and 
interruptible  rates  for  Rate  Schedules  FT 
and  IT  based  on  the  projected  volumes 
in  (1)  above; 

(3]  The  establishment  of  a  minimum 
crecUt  to  its  Rate  Schedule  T-1 
attributable  to  revenue  received  under 
Rate  Schedule  FT  and  IT; 

(4]  The  deletion  of  the  "ceiling  rate" 
provisions  in  Rate  Schedules  FT  and  IT. 


PANGL  states  that  the  impact  of  these 
changes  is  a  change  in  rates  for  finn  and 
interruptible  transportation,  lliese 
changes  in  rates  would  eliminate  any 
discrimination  in  treatment  between 
existing  shippers  under  Rate  Schedule 
T-1  and  open  access  shippers  under 
Rate  Schedules  FT  and  IT  and  complies 
with  the  Commission's  objectives  in 
Section  264.7  of  the  Commission's 
Regulations  and  with  the  Commission's 
Order  issued  on  May  2, 1969  in  the 
POPCO  rate  case  in  Docket  No.  RP89- 
143-000. 

Copies  of  this  filing  are  being  served 
on  affected  jurisdictional  customers  and 
intervenors. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  wiUi  the 
Federal  Energy  Regulatory  Commission, 
625  N.  Capitol  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  should  be  filed  on  or  before 
Aug.  7, 1989. 

I^tests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  89-18333  Filed  8-4-89;  6:45  am] 

BUXma  CODE  6717-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-3526-2] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  sag.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

date:  Comments  must  be  submitted  on 
or  before  September  6, 1969. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  (202  362-2740). 


SUPn.EMENTARY  information: 

Office  of  Pestiddes  and  ToxIg 
Sulwtances 

Title:  Notification  of  Chemical 
Exports.  TSCA  section  12(b)  (EPA  ICR  # 
0795.03;  OMB  #  2070-0030). 

Abstract-  Under  section  12(b)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
exporters  of  chemicals  subject  to 
regulatory  action  under  certain 
provisions  of  TSCA  must  notify  EPA  of 
the  first  annual  shipment  to  a  foreign 
country.  In  turn.  EPA  uses  this 
information  to  inform  recipient  countries 
about  the  chemical  shipment. 

Burden  Statement- The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  32 
minutes  per  response.  This  estimate 
includes  the  time  for  generating  a  list  of 
chemicals  subject  to  section  12(b)  and 
completing  and  reviewing  the  notice  of 
export  activity. 

Respondents:  Chemical  exporters. 

Estimated  no.  of  respondents:  lU. 

Estimated  total  annual  burden  on 
respondents:  4100  hours. 

Frequency  of  collection:  Annually,  at 
the  time  of  the  first  shipment  of  each 
chemical  export. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  [PM-223).  401  M  Street,  SW.. 

Washington.  DC  20460. 
and 
Tim  Hunt,  Office  of  Management  and 

Budget,  Office  of  Information  and 

Regulatory  Affairs,  726  Jackson  Place, 

NW.,  Washington,  DC  20530. 

OMB  Responses  to  Agency  KA 
Clearance  Requests 

EPA  ICR  #  0783.08;  Motor  Vehicle 
Emission  Certification  and  Fuel 
Economy  Labeling  Program  (Trading 
and  Banking  Proposal);  was  approved 
06/29/89;  OMB  #  2060-0104;  expires  06/ 
31/91. 

EPA  ICR  #  0661.03;  NSPS  for  Asphalt 
Processing  and  Asphalt  Roofing  MFG 
Information  Requirements;  was 
approved  06/29/89;  OMB  #  2060-0002; 
expires  06/30/92. 

EPA  ICR  #  1501.01;  Request  for 
Mineral  Processing  Waste 
Characterization  Information;  was 
approved  07/11/89;  OMB  #  2050-0104; 
expires  12/31/89. 

EPA  ICR  #  1426.02;  EPA  Worker 
Protection  Standards  for  Hazardous 
Waste  Operations  and  Emergency 
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Response;  was  approvad  07/11/88;  OMB 
#  2050-0105:  expires  06/30/82. 

EPA  ICR  #  1488.01:  National  User 
Charge  Rate  Survey;  was  approved  07/ 
07/88;  OMB  #  2040-0128;  expires  07/31/ 
80. 

EPA  ICR  #  1487.01:  Control  Strategy 
for  Combined  Sewer  Overflow  (CSOS): 
was  approved  07/10/88;  OMB  #  2040- 
0130;  expires  07/31 /8a 

EPA  ICR  #  0154.03:  Recordkeeping 
and  Reporting  Requirements  for 
Pesticide  Dealers  and  Applicators;  was 
approved  07/14/89;  OMB  #  2070-0025; 
expires  07/31/91. 

EPA  ICR  #  1292.02:  Interim 
Enforcement  Policy  Regarding  the  Sale 
and  Use  of  Aftermarke't  Catalytic;  was 
approved  06/29/89;  OMB  #  2060-0135; 
expires  06/30/92. 

EPA  ICR  #  0318.03;  Estimate  of 
Municipal  Wastewater  Treatment 
Facility  Requirements  for  the  Needs 
Survey;  was  approved  06/28/89;  OMB  # 
2040-0050;  expires  02/29/91. 

PaulLspaley, 

Information  and  Regulatory  Systems 

Division. 

[FR  Doc.  89-18388  Filed  &-4-89;  8:45  am] 

BIUJNQ  COM  •SW-fO-M 


[FRL-3S26-11 

Agency  Information  Colloction 
ActivttiM  Undor  OMB  Ravlww 

AOENCv;  Environmental  Protection 

Agency  (EPA). 

ACnow;  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  aeq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
I  OMB]  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATC  Comments  must  be  submitted  on 
or  before  September  6, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  (202  382-2740). 
SUPPLEMENTARY  INFORMATION: 

Office  of  Administration 

Title:  Hazardous  Substance  Response 
Fund  Contractor-Cost  Report.  (EPA  ICR 
#  788.03,  OMB  #  2030-0019).  This  is  a 
renewal  of  a  previously  approved 
collection. 

Abstract-  This  report  will  document 
costs  incurred  by  contractors  responding 
to  hazardous  substance  releases.  EPA 
will  use  the  data  to  help  control 


contractor  costs  aad  to  support 
contractor's  reimbursement  claims  by 
verifying  the  vouchers  that  ttiey  submit 

Burden  StatemenL'  The  annual  public 
recordkeeping  and  reporting  burden  for 
this  collection  of  information  is 
estimated  to  range  between  0.7  and  30 
hours  per  response,  with  an  average  of 
300  responses  per  respondent.  This 
estimate  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data,  and 
completing  and  reviewing  the  form. 

Respondents:  Contractors  responding 
to  hazardous  substance  releases. 

Estimated  no.  of  respondents:  A7. 

Estimated  total  onnual  burden  on 
respondents:  14,100. 

Frequency  of  collection:  As  needed 
per  release. 

Send  comments  regarding  the  burden 
estimate,  or  any  ottier  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
both  of  the  following  addresses: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223),  401 M  Street  SW., 

Washington,  DC  20460, 
and 
Tim  Hunt  Office  of  Management  and 

Budget  Office  of  Information  and 

Regulatory  AiTairs.  726  Jackson  Place, 

NW.,  Washington.  DC  20503. 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

EPA  ICR  #14344)2;  Request  for 
Information  on  CFC/Halon  Substitutes; 
was  approved  6/18/89;  OMB  #2060- 
0158;  expires  09/30/89. 

Dated:  July  28, 1989. 

Paul  Lapaley, 

Director,  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  89-18389  Fled  8-1-89;  8:45  am] 
BILUNG  CODE  SSaO-SO-li 


[FRL-352S-91 

Agency  Information  Collection 
Actlvitiee  Under  OMB  Review 

aoency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 


dates:  Comments  must  be  submitted  on 
or  before  September  OL 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Farmer  at  EPA  (202)  382-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  aad  Toxic 
Substances 

Title:  Reporting  and  Recordkeeping 
Requirements  for  Asbestos  Ban  and 
Phase-out  Rule  (EPA  CR  #1276.02;  OMB 
#2070-0082).  This  ICR  requests 
reinstatement  of  a  previously  approved 
collection. 

Abstract  Manufacturers,  importers, 
and  processors  of  asbestos  products 
subject  to  the  asbestos  ban  must  label 
their  products  with  the  date  the  products 
are  banned  from  distribution  in 
commerce;  inventory  Oieir  stock  of 
banned  productr,  and  keep  records  of 
product  sales.  Persons  seeking 
exemptions  from  the  ban  or  its 
associated  requirements  must  justify  the 
request;  respondents  must  also 
substantiate  any  claims  that  information 
submitted  is  confidential  business 
information. 

Burden  Statement-  The  estimated 
annual  public  reporting  burden  for  this 
collection  of  information  is  132  hours  per 
respondent. 

Respondents:  Manufacturers. 
Importers  and  Processors  of  Banned 
Asbestos  Products. 

Estimated  No.  of  Respondents:  6. 

Estimated  Total  Annual  Burden  on 
Respondents:  790  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PNt-223),  401 M  Street  SW.. 
Washington.  DC  2046a 
and 

Tim  Hunt  Office  of  Management  and 
Budget  Office  of  Information  and 
Regulatory  Affairs,  726  Jackson  Place. 
NW.,  Washington,  DC  20503, 
(Telephone  (202)  395-3064. 
Dated:  July  27, 1989. 

Paul  Lspsley. 

Director.  Information  and  Regulatory  Systems 
Division. 

[FR  Doc.  89-18300  Filed  S-4-8B;  8:45  am] 
BILUNQ  COM  •6«»«>-ll 


Federal  Regietor  /  Vol  54.  No.  150  /  Monday.  August  7,  1989  /  Noticaa 


FEDERAL  ELECTION  COMMBSION 

Clearinghouse  Advisory  Panel; 
Meeting 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I)  and  Office  of 
Management  and  Budget  Circular  A-63, 
as  revised,  die  Federal  Election 
Commission  announces  the  following 
Advisory  Panel  meeting: 

Name:  Federal  Election  Commission 
Clearinghouse  Advisoiy  Panel. 

Date:  24-25  August  1089. 

Place:  Hotel  Washington  15th  and 
Pennsylvania  Ave^  NW.,  Washington,  DC. 

Time:  0900-1200;  1330-1700  on  24  Augnst 
1989;  0900-1200;  1330-1700  on  25  August  1989. 

Proposed  Agenda 

Discussion  session  addressing  Status  of 
Legislation  introduced  in  the  101st  Congress; 
Recap  of  1988  Election;  1988  Polling  Place 
Accessibility  Report;  Voter  Participation; 
Clearinghouse  Projects,  Case  Law,  Contested 
Elections  and  Ballot  Access;  Detecticm  and 
Prosecution  of  Election  Crimes;  US.  Postal 
Service's  National  Change  of  Address;  Voting 
System  Standards;  and  related 
implementation  topics. 

Purpose  of  the  Meeting 

The  Panel  will  discuss  the  agenda  items, 
present  their  views  on  problems  in  the 
administration  of  Federal  elections,  and 
formulate  recommendations  to  the  Federal 
Election  Commission  Qearinghoose  for  its 
future  program  development 

The  Advisory  Panel  meeting  is  open  to 
the  public,  dependent  on  available 
space.  Any  member  of  the  public  may 
file  a  written  statement  with  the  Panel 
before,  during,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the  Panel 
Chairman  may  allow  public 
presentation  or  oral  statements  at  the 
meeting. 

All  communications  regarding  this 
Advisory  Panel  should  be  addressed  to 
Penelope  Bonsall,  Clearinghouse  on 
Election  Administration,  Federal 
Election  Commission,  999  E  Street  NW., 
Washington,  DC  20463. 

Dated:  August  1, 1989. 
Marjorie  W.  Eannons. 
Secretary  to  the  Commission. 
[FR  Doc.  89-18309  Filed  8-4-89;  8:45  am] 
BILUNO  GODS  671S.«t-W 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 


Agency  ii 
Submitteclto 
Management 
Cleeranee 


Collection 
Offloeoff 
Budget  for 


The  Federal  Emergency  Managem«it 
Agency  (FEMA)  has  submitted^  the 


Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C  Chapter  35). 

Type:  Extension  of  3067-0048. 

Title:  Insurance  Commitment 

Abstract:  An  assurance  to  obtain 
appropriate  levels  of  insurance  against 
future  damage  or  loss  must  be  tendered 
upon  application  for  disaster  assistance 
funds,  in  compliance  with  Public  Law 
93-288  (As  Ammended). 

Type  of  Respondents:  State  or  Local 
Governments,  Non-Profit  Institutions. 

Estimate  of  total  annual  reporting  and 
recordkeeping  burden:  225. 

Number  of  respondents:  10. 

Estimated  average  burden  hours  per 
response:  2. 

Frequency  of  response:  On  occasion, 
after  a  disaster  declaration. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer,  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW..  Washington.  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Pamela  Barr,  (202) 
395-7231,  Office  of  Management  and 
Budget  3235  NEOB,  Washington,  DC 
20503  within  two  weeks  of  this  notice. 

Dated:  ]uly  19, 1989. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support 
[FR  Doc.  89-18394  Filed  8-4-89;  8:45] 
BtLLNM  CODE  STIS-OIHI 


FEDERAL  HOME  LOAN  BANK  BOARD 

Capital  Federal  Savings  &  Loan 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act  as  amended,  12  U.S.C  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Capital  Federal  Savings  &  Loan 
Association,  Little  Rock,  Arkansas  on 
July  26, 1989. 

Dated:  August  1. 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-18368  Filed  8-1-69:  8:45  am] 
BIUJNG  COPE  srao-oi-M 


Gibraltar  Savkifls  and 
Assodatiofi,  F JL; 
Conservator 


AppoiNlnMnl  of 


Notice  is  hereby  given  that  porsoant 
to  the  authority  contained  in  section 
5(d)(8)(A)  of  die  Home  Owners'  Loan 
Act  as  amended,  12  U.S.C  14e4(d)(6)(A} 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Gibraltar  Savings  and  Loan  Association. 
F.A,  Annapolis,  Maryland  on  July  13, 
1989. 

Dated:  August  1. 1880. 

By  the  Federal  Home  Loan  Banic  Board, 
lahn  F.  GUziaai. 
Assistant  Secretary. 
[FR  Doc.  8»-1836g  Filed  8-4-8S:  8:45  am] 

BtLUNQ  CODE  STSIMI-II 


ft^^hMC  ^^a  a^kx^kSKAhj  ^S^^mA^^^^^A  ^t^k^mA^^^^^  ^^^m^A 

nvw  uiMiwiiy  i  vuoiai  aavmg*  ana 
Loan  Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for  New 
Guaranty  Federal  Savings  and  Loan 
Association,  Taylor,  Michigan  on  July 
27, 1989. 

Dated:  August  1, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-16370  Filed  6-4-89;  8:45  am] 

BIIUNO  CODE  6720-01-M 


Platte  Valley  Savings,  a  Federal 
Savings  and  Loan  Association; 
Appointment  of  Coneecvator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6j(A)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A]  (1982),  the  Federal  Home 
Loan  Bank  Board  duly  appointed  the 
Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
Platte  Valley  Savings,  a  Federal  Savings 
and  Loan  Association.  Cering, 
Nebraska,  on  July  13. 1989. 

Dated:  August  1, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
|olm  F.  Ghizzoni, 
Assistant  Secretory. 
[FR  Doc.  89-18371  Filed  8-4-88:  8:45  am] 
BILUNO  CODE  6720-01-M 
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Home  Federal  Savings  and  Loan 
Association;  Appointment  of 
Conservator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(A)(i),  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended,  12  U.S.C. 
1464(d)(6)(A)(i).  and  12  U.S.C.  1701c 
(c](2}  (1982),  as  amended,  the  Federal 
Home  Loan  Bank  Board  was  duly 
appointed  the  Federal  Savings  and  Loan 
Insurance  Corporation  as  sole 
conservator  for  Home  Federal  Savings 
and  Loan  Associatioa  Memphis, 
Tennessee,  on  July  19, 1989. 

Dated:  August  1, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  GUzzoni, 
Assistant  Secretary. 
[FR  Doc.  8»-18372  Filed  8-4-69;  8:45  am] 
Buxma  cooc  srao^i-a 


North  American  Federal  Savings 
Association;  Appointment  of 
Conaervator 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d](6](A]  of  the  Home  Owners'  Loan 
Act  as  amended.  12  U.S.C.  14e4(d)(6](A] 
(1982).  the  Federal  Home  I/)an  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  sole  conservator  for 
North  American  Federal  Savings 
Association,  San  Antonio,  Texas,  on 
July  27, 1989. 

Dated:  August  1, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  GUmai, 
Assistant  Secretary, 
[FR  Doc.  89-18373  nied  »'4-B9: 6:45  am] 


Capital  Savinga  ft  Loan  Association; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l)(B)(i)(l)  of  the  National  Housing 
Act,  as  amended,  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (1982),  the  Federal 
Home  Loan  Bank  Board  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  Capital 
Savings  &  Loan  Association.  West 
Helena.  Aikansat  on  July  28, 1989. 

Dated  August  1 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
JofanF.GUsSaai. 
AnistantSecntary. 
(ERDoa  89-18379  Filed  8-1-89;  8:45  am] 


Guaranty  Federal  Savings  Bank; 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d](6)(A)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(A] 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  appointed  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("FSLIC")  as  sole  receiver 
("Receiver")  for  Guaranty  Federal 
Savings  Bank,  Taylor,  Michigan 
("Association")  July  27. 1989. 

Dated:  August  1, 1969, 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghi2Zoni, 
Assistant  Secretary. 
[FR  Doc.  89-18380  Filed  8-4-69: 8:45  am] 

BILUNO  CODE  •720-01-M 


Gibraltar  Federal  Savings  and  Loan 
Association,  F.SA;  Replacement  of 
Conservator  with  a  Recehrer 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D)  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C  1464(d)(e)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC")  as  Conservator  for  Gibraltar 
Federal  Savings  and  Loan  Association, 
Annapolis,  Maryland  ("Association") 
with  tiie  FSLIC  as  sole  receiver  for  the 
Association  on  July  11, 1989. 

Dated:  August  1, 1969. 
By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 

Assistant  Secretary. 


[FR  Doc.  89-18375  Filed  &-4-89;  8:45  am] 

BIUJNO  CODE  6720-01-11 


Platte  Valley  Federal  Savings  and  Loan 
Association;  Replacement  of 
Conservator  with  Recehrer 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
S(d)(e)(D)  of  the  Heme  Owners'  Loan 
Act  of  1933,  as  amended.  12  U.S.C. 
1464(d)(6)(D)  (198^,  the  Federal  Home 
Loan  Baidc  Board  duly  replaced  the 
Federal  Savings  and  Loan  Insurance 
Corporation  ("FSUC)  as  Conservator 
for  Platte  Valley  Federal  Savings  and 
Loan  Association.  Gering.  Nebraska 
("Association")  with  die  FSUC  as  sole 
Receiver  for  the  Association  on  July  13, 
1989. 

Dated-  August  1. 1*69. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
[FR  Doc.  89-18376  FUed  8-4-89;  8:45  am] 
BILUNG  CODE  STIO-OI-H 


San  Antonio  Savings  Association; 
Replacement  of  Conaervator  with 
Receiver  I 

Notice  is  hereby  given  that  pursuant 
to  the  authority  contained  in  section 
5(d)(6)(D]  of  the  Home  Owners'  Loan 
Act,  as  amended,  12  U.S.C.  1464(d)(6)(D) 
(1982),  the  Federal  Home  Loan  Bank 
Board  duly  replaced  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("FSLIC")  as  Conservator  for  San 
Antonio  Savings  Association.  San 
Antonio.  Texas  ("Association")  with  the 
FSLIC  as  sole  receiver  for  the 
Association  on  July  13, 1989. 

Dated:  August  1, 1989. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni.  1 

Assistant  Secretary.        I 
[FR  Doc.  89-18377  Filed  8-4-69;  8:45  am] 

BILUNO  COOE  6720-01-M 


North  American  Savings  Assodatior^ 
Appointment  of  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in  section 
406(c)(l](B)(i](l)  of  the  National  Housing 
Act.  as  amended.  12  U.S.C. 
1729(c)(l)(B)(i)(I)  (19821).  the  Federal 
Home  Loan  Bank  Boaxd  duly  appointed 
the  Federal  Savings  and  Loan  Insurance 
Corporation  as  sole  receiver  for  North 
American  Savings  Association.  San 
Antonio.  Texas,  on  July  27, 1989. 

Dated:  August  1, 1989. 

By  the  Federal  Home  Idsb  Bank  Board. 
John  F.  Ghizzoni. 
Assistant  Secretary. 
[FR  Doc.  89-18378  Filed  8-4-89;  8:45  am] 
BtLUNQ  CODE  STSO-OI-M 


FEDERAL  MARITIME  COMMISSION 

items  Submitted  for  0MB  Review 

The  Federal  Maritiiae  Commission 
hereby  gives  notice  that  the  following 
items  have  been  submitted  to  OMB  for 
review  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U  S.C.  3601.  et 
seq.).  Requests  for  information, 
including  copies  of  the  collection  of 
information  and  stqiperting 
documentation,  may  be  obtained  from 
John  Robert  Ewera,  DlrectDr,  Bureau  of 
Administration.  Fedecal  Maritime 
Commission,  1100  L  Streets  NW.,  Room 
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12211,  Washington,  DC  20573,  telephone 
number  (202)  523-5866.  Comments  may 
be  submitted  to  the  agency  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washington,  DC  20503, 
Attention:  Desk  Officer  for  the  Federal 
Maritime  Commission,  within  15  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears. 

Summary  of  Items  Submitted  for  OMB 
Review 

46  CFR  Part  510  and  Form  FMC-18 

FMC  requests  an  extension  of 
clearance  for  this  part  which  sets  forth 
regulations  providing  for  the  licensing  of 
ocean  freight  forwarders  in  the  U.S. 
foreign  export  commerce.  The 
Commission  estimates  that 
approximately  2600  respondents  are 
annually  affected  at  an  estimated  cost  of 
$421,000.  The  annual  manhour  burden 
has  been  estimated  as  follows:  46  CFR 
part  510—24,000  manhours 
recordkeeping  and  1,095  manhours  for 
the  rest  of  the  regulation;  Form  FMC-18- 
5070  manhours.  ilie  estimated  annual 
cost  to  the  Federal  Government  is 
$209,500. 

Form  FMC-12— Application  for 
Admission  to  Practice  Before  the 
Federal  Maritime  Commission 

FMC  requests  an  extension  of 
clearance  for  this  form  which 
implements  the  provisions  of  46  CFR 
502.27.  That  section  requires  persons 
who  are  not  attorneys  at  law  to  be 
admitted  to  practice  before  the 
Commission  if  they  are  U.S  citi2ens  and 
file  proof  to  the  Commission's 
satisfaction  that:  (1)  They  have  the 
necessary  legal,  tedmical,  or  other 
qualifications  to  enable  them  to  render  a 
valuable  service  before  the  Commission, 
and  (2)  are  otherwise  competent  to 
advise  and  assist  in  the  presentation  of 
matters  before  the  Commission.  The 
Commission  estimates  approximately  15 
annual  respondents  wiU  incur  a 
manhour  burden  of  15  manhours,  with 
an  estimated  cost  of  $850.  The 
approximate  cost  to  the  Federal 
Government  is  estimated  at  $550. 

46  CFR  Part  582— Certification  of 
Company  Polides  and  Efforts  to  Ccnnbat 
Rebating  in  the  Foreign  Comnerce  of 
the  United  States 

FMC  requests  a  continuing  clearance 
for  46  CFR  582  which  requires  tiiat  the 
Chief  Executive  Officer  of  every 
common  carrier  and  ocean  freight 
forwarder  in  the  U.S.  foreign  commerce 
file  a  written  certilication  with  the 
Commission  attesting  to  the  company's 


prohibition  against  receiving  or  paying 
rebates  by  December  31  of  each  year. 
Ocean  common  cturiers  and  ocean 
freight  forwarders,  respectively,  will 
also  have  to  file  a  certification  with  their 
initial  tariff  or  license  application.  The 
Commission  estimates  that 
approximately  1600  NVOCCs,  400 
VOCCs,  and  1600  freight  forwarders  will 
have  to  file  initial  and  annual  anti- 
rebate  certifications  for  an  estimated 
annual  5400  manhour  burden.  Total 
estimated  annual  cost  to  the  Federal 
Government,  including  overiiead,  is 
$33,000;  total  estimated  cost  to 
respondents,  including  overhead  is 
$71,500. 

Joseph  C  Polking, 
Secretary. 
[FR  Doc.  89-16320  Filed  8-4-89;  8:45  am] 

BtLUNQ  CODE  e730-«1-M 

Ocean  Freight  Forwarder  License 
Applicants;  C.  Kramer  &  Associates, 
Inc.  et  al. 

Notice  is  given  that  the  following 
applicants  have  filed  with  the  Federal 
Maritime  Commission  applications  for 
licenses  as  ocean  freight  forwarders 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1718  and  46 
CFR  Part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarder 
and  Passenger  Vessel  Operations, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
C.  Kramer  &  Associates,  Inc.,  500  A  So. 

Douglas  Street,  El  Segundo,  CA  90245. 

Officers:  Cynthia  S.  ICramer, 

President,  Robert  E.  Kramer,  Vice 

President 
Transworld  Freight  Systems  Corp.,  7270 

NW.  12tii  St.,  Suite  545,  Miami,  FL 

33126.  Officer  Arturo  Ferreira. 

President 
IMEXSYS,  Lie,  147-40 184th  SL, 

Jamaica,  NY  11413.  Officers:  Rolf  F. 

Gratzer,  President,  Ruediger  Albrecht, 

Vice  President,  Barbara  Gratzer. 

Secretary,  Wiebke  Albrecht, 

Treasurer 
J.S.  International  Shipping  Corp.  dba  JSI 

Shipping,  25  bigold  Road,  Burlingame, 

CA  94010.  Officer  James  Cullen, 

President 
J.C.  Underdahl  &  Co.,  Inc.,  9920 

LaCienega  Blvd.,  Suite  5(%,  Inglewood, 

CA  90301.  Officers:  John  C. 

Underdahl,  President,  Homer  Rudolph 

Dinkel,  Secre./Treas.,  Marcela  S. 

Freerks,  Vice  President 

Integrated  Traffic  Systems  Inc.  One 


Pierce  Place,  Suite  135C  Itasca,  IL 
60143.  Officers:  Clayton  W.  Dabbert. 
President,  Christine  Hodge,  Vice 
President/Secr.,  Dale  T.  Gomez,- 
Chairman  of  the  Board 

Jacky  Maeder  Ltd.,  150-22 132nd  Ave.. 
Jamaica,  NY  11434.  Officers:  Rudy 
Merz,  Director,  Rolf  Gasser.  Director, 
Thomas  Heinz,  Director,  Joseph  A. 
Garofalo,  President  Peter  Triebel, 
Corporate  Secretary.  Benno  Bartholdi, 
Vice  President,  Roger  O.  Stoffler.  Vice 
President 

K-C  International  Freight  Forwarders, 
3528  Geary  Blvd.,  San  Francisco,  CA 
94118.  Officer  Ki  Tai  Chang,  Sole 
Proprietor 

RamCorp,  Inc..  1428  W.  Collins  Avenue, 
Orange.  CA  92667.  Officers:  Shari  L 
Amiot,  President/Director,  Brooks 
Amiot,  Stockholder,  Robert  J.  Amiot, 
Director/  Secretary 

Kil  Moon  Chang,  17224  Betty  Place, 
Cerritos.  CA  90701.  Officer  IGl  Moon 
Chang,  Sole  Proprietor 

Hoi-Mar  International,  Inc.,  5300 
Memorial  Drive,  #1050,  Houston,  TX 
77007.  Officer:  Alice  D.  Gardner, 
President  &  Secretary 

Chemical  Leaman  Tank  Lines  dba 
Chemical  Leaman  International 
Services,  102  Pickering  Way,  Exton. 
PA  19341-0200.  Officers:  S.F.  Niness, 
Jr.,  Chairman,  David  R.  Hamilton, 
Pres./Chief  Exec.  Officer,  Charles  E. 
Femald,  Jr.,  Sen.  V.  Pres./Fmance  & 
Treasurer,  Eugene  C.  Parkerson,  Exec. 
V.  President  William  J.  O'Kane, 
Secretary 

By  the  FedCTal  Maritime  Commission. 
Dated:  August  1, 1989. 

Jowpfa  C.  PoUiing, 

Secretary. 

[FR  Doc.  89-18342  Filed  8-4-89;  8:45  am] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Integra  Hnanciai  Coqx;  Application  To 
Engage  de  Novo  in  Permlaailile 
Nonttanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(l])  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c](8})  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a)]  to  commence  or  to 
engage  de  novo,  either  direcUy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
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noted,  such  activities  will  be  conducted 
througliout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  tiie 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  30, 
1988. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John ).  Wixted.  Jr..  >Ace  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio  44101: 

1.  Integra  Financial  Corporation, 
Pittsburgh.  Pennsylvania,  to  engage  de 
novo  in  the  making,  acquiring,  or 
servicing  of  loans  or  other  extensions  of 
credit  for  the  company's  accoimt  or  the 
account  of  others,  such  as  would  be 
made  by  a  credit  card  company 
pursuant  to  §  22S.24(b](l)  of  the  Board's 
Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  August  1, 1989. 
Jennifer  J.  lohosoo. 
Associate  Secretary  of  the  Board. 
[PR  Doc.  89-18345  Filed  8-4-89: 8:45  am] 
BIUJHO  COOC  ttiA-ei-il 


Harmonla  Bancorp  hie;  Formations  of; 
Acquisitions  by;  and  Margsrs  of  Bank 
Holding  Companies;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
17324)  pubUshed  at  page  30941  of  the 
issue  for  Tuesday.  July  25. 1989. 

Under  the  Federal  Reserve  Bank  of 
New  York,  the  entry  for  Harmonia 
Bancorp.,  Inc.  is  amended  to  read  as 
follows: 

1.  Harmonia  Bankcoip.  Inc.,  Elizabeth, 
New  Jersey;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of  the 
voting  shares  of  Harmonia  Savings 
Bank,  Elizabeth,  New  Jersey,  which 
engages  through  a  subsidiary  in  certain 
insurance  activities  that  will  be  divested 
in  accordance  with  the  requirements  of 
section  3(f)  of  the  Bank  Holding 
Company  Act. 

Comments  on  this  application  must  be 
received  by  August  21, 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1986- 
Jennifer  J.  Jolinson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18346  Filtd  8-4-69:  8:45  am] 
BILLING  CODE  SZIO-OI-II 

Hoosier  Bancorp;  Acquisitions  of 
Companies  Engaged  In  Permissible 
Nont>anklng  Activities;  Correction 

This  notice  corrects  a  previous 
Federal  Re^ster  notice  (FR  Doc.  89- 
17322]  pubUshed  at  page  30940  of  the 
issue  for  Tuesday,  July  25, 1989. 

Under  the  Federal  Reserve  Bank  of 
Chicago,  the  entry  ior  Hoosier  Bancorp 
is  amended  to  read  as  follows: 

1.  Hoosier  Bancorp,  Rushville,  Indiana 
(formerly  Financial  Dominion  of  Indiana 
Corporation];  to  engage  de  novo  through 
its  subsidiary,  Hoosier  Insurance,  Ltd., 
Grand  Turk.  Turks  ft  Caicos  Island, 
British  West  Indies,  in  underwriting 
credit  life  insurance  and  credit  life 
accident  and  health  insurance  pursuant 
to  S  225.25(b)(8)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must  be 
received  by  August  21. 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1. 1989. 
Jennifer  J.  Johnsoo. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18347  Filed,B-4-89: 8:45  am] 
BiujNa  cooc  saio-oi-ii 

Bank  of  Tokyo,  Ltd.;  Applications  to 
Engage  de  novo  In  PermlssUtIa 
Nonbsnking  Activities;  Corractlon 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  89- 
17326]  published  at  page  30942  of  the 
issue  for  Tuesday,  July  25, 1989. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  the  Bank  of 
Tokyo,  Ltd.  is  amended  to  read  as 
follows: 

1.  Bank  of  Tokyo  Ltd.,  Tokyo,  Japan; 
to  engage  de  novo  through  BOT  (Latin 
America],  Inc.,  New  York.  New  York,  in 
making,  acquiring,  or  servicing  loans  or 
other  extensions  of  credit  (including 
issuing  letters  of  credit  and  accepting 
drafts)  for  the  conqiany's  account  or  for 
the  accoimt  of  others  pursuant  to 
§  225.25(b)(1);  and  acting  as  investment 


or  financial  advisor  to  third  parties  with 

respect  to  such  loans  and  other 

extensions  of  credit  pursuant  to 

§  225.25(b)(4)  of  the  Board's  Regulation 

Y. 

Comments  on  this  application  must  be 
received  by  August  21, 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1, 1989. 
Jennifer  J.  Jolmson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18348  Filed  8-4-69: 8:45  am] 

BILUNG  CODE  S210-01-H  i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  89N-0075] 

Ormont  Drug  and  Chemical  Co.,  Inc; 
Withdrawal  of  Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

SUMMARY:  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Parlam 
Division,  Ormont  Drug  and  Chemical 
Co.,  Inc.  The  NADA  pnovides  for  the  use 
of  25  percent  squalene  in  mineral  oil  for 
removal  of  earwax  in  dogs  and  cats.  The 
NADA  was  the  subject  of  a  notice  of 
opportunity  for  a  hearing  (NOOH)  on  a 
proposed  withdrawal  of  approval 
(WOA)  published  in  the  Federal 
Register  of  April  19, 1989  (54  FR  15810). 
The  NOOH  provided  an  opportunity  to 
request  a  hearing  by  May  19. 1989.  and 
for  filing  information  supporting  that 
request  by  June  19. 1989.  Neither  the 
sponsor  nor  any  other  interested  party 
responded  to  the  NOOH.  Therefore, 
FDA  is  withdrawing  approval  of  the 
NADA. 

EFFECTIVE  DATE:  AugUSt  17, 1989. 
FOR  FURTHER  INFOMMTION  CONTACT: 

Mohammad  L  Sharar.  Center  for 
Veterinary  Medicine  (HFV-216),  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857, 301-443- 
4093. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  Apdl  19, 1989  (54  FR 
15810],  FDA  published  an  NOOH 
proposing  to  withdraw  approval  of 
NADA  12-232.  The  NADA.  held  by 
Parlam  Division,  Ormont  Drug  and 
Chemical  Co.,  Inc.,  520  South  Dean  St., 
Englewood,  NJ  07631,  provides  for  the 
use  of  25  percent  squalene  in  mineral  oil 
as  a  cerumenolytic  agent  for  removal  of 
earwax  in  dogs  and  cats.  The  NOOH 
provided  opportunity  for  the  appHcant 
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or  other  interested  parties  to  request  a 
hearing  by  May  19, 1989,  and  to  submit 
data  and  analysis  in  support  of  the 
request  for  a  hearing  by  June  19, 1989. 
FDA  has  not  received  any  requests  for  a 
hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(e).  82 
Stat  345-347  (21  U.S.C.  360b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10)  and  redelegated  to  the  Center 
for  Veterinary  Medicine  (21  CFR  5,84]. 
and  in  accordance  with  S  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115).  notice  is  given  that 
approval  of  NADA  12-232  and  all 
supplements  thereto  is  hereby 
withdrawn,  effective  August  17. 1989. 

Dated:  August  1, 1989. 
Gerald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc  89-18362  Filed  8-4-89;  8:45  am] 
BNJJNG  COOE  41M-01-II 


[Docket  Na89F-0215] 

Union  Carbide,  Corp.;  Filing  Of  Food 
Additive  Petition 

agency:  Food  and  Drug  Administration. 
action;  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Union  Carbide.  Corp.  has  filed  a 
petition  proposing  tiiat  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  a-butyl-o/ne;ga- 
hydroxypoly(oxypropylene).  miniimim 
molecular  weight  1000.  as  a  surface 
lubricant  in  the  manufacture  of  metallic 
articles  that  contact  food. 
FOR  FURTHER  INFORMATION  CONTACT 
Gillian  Robert-Baldo,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335), 
Food  and  Dnig  Administration,  200  C  St 
SW.,  Washington.  DC  20204. 202-472- 
5600. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5),  72  Stat  1785-1786  (21 
U.S.C.  348(b)(5))),  notice  is  given  that  a 
petition  (FAP  964151)  has  been  filed  by 
Union  Carbide.  Corp..  Tarrytown 
Technical  Center,  Tarrytown,  NY  10591. 
proposing  that  §  178.3910  Surface 
lubricants  used  in  the  manufacture  of 
metallic  articles  (21  CFR  17&3910)  be 
amended  to  provide  for  the  safe  use  of 
a-butyl-oin^o- 

hydroxypoly(oxypropylene).  minimiim 
molecular  weight  1000.  as  a  surface 
lubricant  in  the  manufacture  of  metallic 
articles  that  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  envinmmmtal 


impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  July  26, 1989. 

FkedR.  Shank, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Do&  89-18361  Filed  8-4-89;  8:45  am] 
BtUMQ  CODE  41«M>1-« 


[Docket  Na  890-0216] 

Reconditioning  Of  Adultaratsd  Foods; 
Complianca  Policy  Guida;  Availability 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  (CPG)  7153.04 
"Reconditioning  of  Foods  Adulterated 
Under  Section  402(a)(4)".  CPG  7153.04 
has  been  revised  to  express  the  agency's 
current  policy  regarding  reconditioning 
of  food  adulterated  under  section 
402(a)(4)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  342(a)(4)). 
ADDRESSES:  CPG  7153.04 
"Reconditioning  of  Foods  Adulterated 
Under  Section  402(a)(4]"  may  be  ratlered 
from  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce.  5285  Port  Royal  Rd.. 
Springfield,  VA  22161.  Orders  must 
reference  NTIS  order  number  PB  89- 
217806  and  include  payment  of  $10.95  for 
each  copy  of  the  document  Payment 
may  be  made  by  check,  money  order, 
charge  card  (American  Express.  Visa,  or 
Mastercard),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  accoimt 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  70a- 
487-4650.  CPG  7153.04  "Reconditioning 
of  Foods  Adulterated  Under  Section 
402(a)(4)"  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62, 5600 
Fishers  Lane,  Rockville,  MD  20857. 
between  9KX)  a.m.  and  4:00  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACR 

Alvin  Gottlieb.  Division  of  Compliance 
Policy  (HFC-230).  Office  of 
Enforcement  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-1500. 


l^TNNtFDAis 
announcing  its  policy  for  consideration 
of  proposals  to  recondition  food  that  has 
been  seized  or  to  voluntarily  recondition 
food  that  has  been  prepared,  packed,  or 
held  under  unsanitary  conditions 
whereby  the  food  may  have  become 
contaminated  with  filth  or  rendered 
injurious  to  health.  FDA  wHl  accept 
reconditioning  proposals  that  include 
provisions  for  determining:  (1)  Whether 
the  food  has  become  physically 
contaminated,  (2)  the  extent  and  type  of 
contamination,  and  (3)  procedures  diat 
will  eliminate  such  contamination.  In 
addition,  the  proposal  must  provide  for 
eliminating  the  enviromnental 
conditions  that  caused  the  product  to 
become  adulterated.  If  facility 
conditions  are  not  corrected,  moving  the 
food  to  a  sanitary  facility  will  be 
necessary  before  reconditioning  can 
begin.  Sampling  and  testing  of  the  food 
may  also  be  required  during  and  after 
the  reconditioning  process. 

This  notice  is  issued  under  21  CFR 
10.85. 

Dated:  July  21, 1989. 
Alan  L  HoatiBS. 

Acting  Associate  Conunissioaerfor 
Regulatory  Affairs, 
[FR  Doc  89-18360  FUed  8-4-80;  8:45  am] 


Haalth  Car*  Flnandng  Administration 

PubNe  Information  CoOoetlon 
Roquiramants  Submittad  to  ttia  Offloa 
Of  sMnagamani  ana  Buogat  tor 


aoency:  Health  Care  Financing 
Administration.  HHS. 

The  Department  of  Health  and  Human 
Services  (HHS)  previously  published  a 
list  of  information  collection  packages  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  in 
compliance  with  die  Paperworic 
Reduction  Act  (Pub.  L  96-611).  The 
Health  C«ue  Financing  Administration 
(HCFA),  a  component  of  HHS,  now 
publishes  its  own  notices  as  the 
information  collection  requirements  are 
submitted  to  0MB.  The  HCFA  has 
submitted  the  following  requirements  to 
OMB  since  the  last  HCFA  list  was 
published. 

1.  Type  of  Request  Revision:  Title  of 
Information  Collection:  Medicaid  State 
Agency  Third  Party  Liability  Inventory 
Form;  Form  Number  HCFA-464: 
Frequency:  Annually;  Respondents: 
State/local  govertunents;  Estimated 
Number  of  Responses:  56;  Average 
Hours  per  Response:  Ba  Total  Estimated 
Burden  Hours:  448. 


/  Vd.  5^  No.  150  /  Monday.  Ai^guBt  7.  1961  /  Notices 


X  Tjfpa  (4  Raqumt:  Bavi«ioa:  TUia  of 

Tnfnrmntinn  Cofllfl^tifn'  IltfonSAtJOB 

Colkction  Beqiuremeata  in  42  CFR 
447JiniK(^(dl.  Withholding  Medicare 
Psymenti  to  Recover  Medicaid 
Overpaymenti:  Fona  Number  HCFA- 
R-21:  FiequBDcy:  On  occasion; 
RetpnmfentM'  Sttate/kical  govenuueats: 
Estimated  Nimbar  ofBe^oaaea:  27; 
AvBTOgB  Houn per  Bespoose:  3;  Total 
Estimated  Burdea  Hours:  01. 

3.  Type  ofRafumt  New,  Title  of 
b^ormatioo  ColleetioK  ftwlnnranre  of 
I^ofiosed  iBfetBatioB  C(^ctioB  oe 
Home  Care  Quality  Stediesi  AxxD 
NembeK  HCFA-^13;  Fre<fitencr.  One 
time:  Respeademts:  ladk^niaaSmf 
hoaaebokb  and  bMiaeesea/other  for 
profit;  Estimated  Ntuaber  of  Reapoaees: 
1;  AvaragB  Hoen  per  Response:  1:  Total 
Estimated  Beidem  Hours:  1. 

Addkkmal  It^anaatioe  or  CoBmeatr; 
Celt  the  leyefts  Claaraaee  Officer  OB 
aw  066  8068  for  oopies  of  Ae  ckemnoe 
request  packafea.  Wrklen  comments 
and  recwnmendatioas  for  the  proposed 
information  collections  shoiild  be  sent 
directly  to  the  following  address:  0MB 
Reports  Management  Brandi.  Attention: 
Allison  Herron.  New  Executive  Office 
Building,  Room  3206,  Washington,  DC 
20503. 

Dated  July  31, 1989. 
Louif  B.  Hays, 

Acting  AdminiBtrator,  Health  Can  Financing 


[FR  Doc.  80-18319  Filed  8-4-89;  8:45  am] 


HMith  RMOurcM  and  Sarvleaa 


Advlaory  Council;  I 

In  accordance  with  seobon  lQ(aX2)  of 
the  Federal  Advisory  Conunittee  fisA 
CPub.  L.  92-463),  anaouoameat  is  aiade 
of  the  following  Natioaal  Advisory  body 
scheduled  to  meet  during  the  mootfa  of 
September  1988: 

ASbdw:  Natieaal  Advisory  Coondl  oo 
Migram  Health. 
Date  and  Tiwe:  S^ember  U-14. 1989  8:30 


Place:  The  See  View  Hotel  9909  CoUiiu 
Avenne.  Be)  Herboor,  Miami  Beadi,  Florida 
33154. 

The  neeting  is  open  to  the  pvbtic. 
Transportation  will  not  be  provided  to 
visiters  and  ebaarwis  for  ttie  site  visit 

Puipese:  the  Oaneei  is  cfaafged  with 
advising,  consakiBig  with,  and  oukiag 
recommendatioaa  to  the  Seoretaiy  sad  the 
Administrator.  Heehh  Resouices  and 
Serviocs  Adsriais^atioii,  conoemiiig  ^ 
oiganiastkiB.  ayattoa.  sdectioa  Md 
fundiag  ol  Miyaai  HsalA  Caters  amd  athsr 
natitiaa  andar  grants  aad  caoaacts  andar 
section  320  of  the  Public  HaalUiSaiviea  Act 


Agenda:  The  members  of  tlie  Couacil  wiH 
coDsider  the  foUowiBg^(l)  Review  the 
CbundTs  recommendations  bom  Previous 
meeting;  (2)  Fanning  aad  fannworicers  trends; 
(3]  Discussion  on  rannwoticers  honsing  (4) 
Occupational  Heritfi  a  Safety  bsaes;  (5) 
AIDS,  lateragency  Coordination;  {V)  Review 
of  kfijEnat  Heahh  Prsyan  Activttier.  (7) 
Consideration  of  outreach,  sdtf  hetp. 
environmental  and  nutrition  strategies;  (8) 
Site  visit  to  a  migrant  health  homestead 
center  (9]  Review  of  perinatal  programs. 

Anyone  requiring  tnformation 
regarding  the  subject  Council  should 
contact  Mrs.  Sonia  M.  Leon  Reig, 
Executive  Secretary,  National  Advisory 
Council  on  Migrant  Health,  Room  7A-30, 
Parklawn  Building,  SBOO  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-1153. 

Agenda  besM  are  subject  to  chai^  as 
priorities  dictate,     i 

Dated:  August  1, 1989. 
lackie  E.  Baum, 

Advisory  Coatmittee  Maaageetent  Offioar. 
HRSA. 

[FR  Doc  89-18311  Rled  8-4-80;  a4S  am] 

BILLINO  CODE  4«SS-1»4I 


DiaWoMaridtaa.CaUri 


DEPARTMENT  OF  HIE  INTERIOR 
Bureau  of  Land  Haitagewant 
[CA-940-te-«»2-ia:CACA  19645) 

California;  Realty  Action;  Exchange  of 
Pulrite  and  Private  Landa  In  Fraano. 
Monterey,  and  San  Benito  Countiea 
and  Order  Provkflnf  for  Opening  of 
Public  Land 


)uly2S, 

AOENGv:  Bvffeau  of  Utnd  Management, 

Interior.  J 

ACTION:  Notice  of  issoance  of  land 
exchange  conveyance  document  and 
opening  order. 

SUMMARV:  The  purpose  of  tiiiis  exchange 
was  to  acquire  the  non-Federal  lands  to 
provide  access  to  isolated  Federal  lands 
and  enhance  their  management. 

ADDRESS:  Inquiries  concerning  the  land 
riiould  be  addressed  to:  Chief,  Branch  of 
Adjudication  and  Records,  Bureau  of 
Land  Manag^nent  CaHfomia  &ate 
Office,  2800  Cottage  Way  (Room  E- 
2845),  Sacramenta  California  95825. 
FOR  FUDTHER  WNMWMTKM  CONTACT: 

Judy  Bowers,  California  State  Office, 
(916)  978-4820. 

1.  The  United  States  issued  a  land 
exchange  conveyance  docnment  to  John 
W.  Eade  on  )une  2, 1986,  pursuant  (o  the 
authority  of  sectioe  208  o^  the  Act  of 
October  21, 1976  (43  U.S.C.  1716).  for  the 
followng  deacribed  jpnbbc  land. 


T.  IS  S..  R.  5  K, 

Sec  11  lots  t  Z  3, 8, 7.  and  8: 

Sac  13.  lots  1.  2, 7.  aad  9k 
T.  15  S*.  R.  6  E» 

Sec.  1&  ^fWy4NEy4  and  BWy4NW%. 
T.  17S..R.10EM 

Sec.  IS,  NVU4^  and  SWVU4WV4. 
T.  18  S,  R.  10  E.. 

Sec.  13.  NEy4SWy4. 
T.  18  S..  R.  11 E.. 

Sec  35.  S^NEy4. 
T.1»S.,R.10E.. 

Sec  3,  lot  4;  Sec  10.  lots  1  and  2. 
T.  19  S..  R.  11  E.. 

Sec  1,  S)^SEV4;  Sec.  12.  NE%. 
T.19S..R.12B.. 

Sec.  a  lot  7; 

Sec.  7,  lots  1  and  2: 

Sec  8,  SW^ 
T  22  S   R  6  E 

Sec  12.  NEy4NEy4  and  NV^%V4NEVi. 
T.  22  S.  R.  9  E. 

Sec  a.  lot  7  and  SEy4SW^ 

Sec  7,  k>te  1  and  15. 

2.  In  exchange  for  the  land  described 
in  paragrairfi  1,  on  fane  2, 1988,  ^e 
United  States  accepted  title  to  the 
following  described  private  land  from 
John  W.  Eade: 

Mount  Diablo  Meridian,  Cdffoniia 

T.  18  S..  R.  10  E, 

Sec  13.  W>^SWy4. 
T.  18  S.,  R.  11  E.. 

Sec.  16.  E^UIE^ 
T.US..R.12E., 
Sees.  29  and  20,  ttwse  patented  lode  mining 
claims  knows  as  the  llrado  Na  1.  Tirado 
No.  2,  Ticado  No.  3,  Tiiado  No.  4  and 
Tirado  Na  5  lode  ndnilig  claims 
designated  by  the  Sarieyor  General  as 
Survey  No.  519L 
T.  21 S..  R.  14  E, 
Sec.  17  SEy4SEy4,  excepting  therefrom  that 
portion  described  by  metes  and  bounds, 
in  deed  granted  to  the  State  of  California 
for  public  hi^way  pufpeses,  recorded 
Januaiy  2B,  1943,  Docunent  Na  2922. 

The  areas  described  contain  ±285 
acres  in  Fresno  and  San  Benito 
Counties. 

3.  The  above  described  lands  contaui 
exceptions  too  numerous  to  list  here.  A 
Drecise  description  of  the  exception  is 
available  in  case  file  CACA 19645  in  the 
California  State  Office. 

4.  The  value  of  the  pnlvate  lands  was 
greater  than  the  value  of  the  Federal 
lands.  The  exchange  patties  waived 
receipt  of  the  cash  eqtudization  payment 
from  the  United  States. 

5.  At  10:00  a.m.  on  August  25. 1989,  the 
lands  acquired  in  the  exchange  shall  be 
open  to  applications  and  <rffers  under 
the  public  land  laws,  the  mineral  leasing 
laws,  and  the  United  States  auaing  laws 
aubject  to  vahd  existing  rigte  and 
applicriiie  law.  AU  mineral  locators 
assume  tihe  re^ransibilty  for  assuring 


ptingi 
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that  the  minerals  being  located  were 
actually  acquired  by  Ae  United  States. 

Appropriation  of  any  of  the  land 
described  in  tfiis  order  under  the  general 
mining  laws  prior  to  the  date  and  time  of 
opening  is  unauthorized.  Any  such 
attempted  appropriation,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 
Robert  C  Nauert, 

Chief,  Branch  of  Adjudication  and  Records. 
[FR  Doc  89-18361  Filed  8-4-89;  8:45  am] 

SILUNO  CODE  431».40-a  < 


[ES-940-09-4520-13.  ES-041306.  Group  14] 

North  Carolina;  Filing  of  Plat  of 
Dependent  Reeurvey 

July  31, 1989. 

1.  The  plat  of  the  dependent  resurvey 
of  a  portion  of  the  boundary  between 
the  National  Park  Service  (Blue  Ridge 
Parkway)  and  the  Cherokee  Indian 
Land,  on  a  portion  of  the  Qualla  Indian 
Boundary  from  the  "Initial  Point"  to  the 
2  mile  comer  in  Heywood  and  Jackson 
Counties,  North  Carolina,  will  be 
officially  filed  in  the  Eastern  States 
Office,  Alexandria,  Virginia  at  7:30  a.m., 
on  September  14, 1989. 

2.  lihie  dependent  resurvey  was  made 
at  the  request  of  the  Bureau  of  Indian 
Affairs. 

3.  All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  dependent 
resurvey  must  be  sent  to  the  Deputy 
State  Director  for  Cadastral  Survey. 
Eastern  States  Office,  Bureau  of  Land 
Management,  350  South  Pickett  Street, 
Alexandria,  Virginia  22304,  prior  to  7:30 
a.m.,  September  14, 1989. 

4.  Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $4.00  per  copy. 
Joseph  W.  Beaudin, 

Acting  Deputy  State  Director  for  Cadastral 

Surrey. 

[FR  Doc.  89-18409  Filed  8-4-89;  8:45  am] 

BiLlJNG  COOE  4310-ajHI 


DEPARTMENT  OF  JUSTICE 

Lodging  of  e  Coneent  Decree; 
Browning^ente  hidustrlec  Chemical 
ServiceSi  Inc. 

In  accordance  with  section  122  of  the 
Comprehensive  Environmental 


Response  Compensation  and  liability 
Act  ("CERCLA"),  42  U.SX:.  9622  and 
Departmental  policy,  28  CFR  50.7,  notice 
is  hereby  given  that  on  July  28, 1989,  a 
proposed  consent  decree  in  United 
States  V.  Browning-Ferris  Industries 
Chemical  Services,  Inc.,  was  lodged 
with  the  United  States  District  Court  for 
the  Middle  District  of  Louisiana  in  Civil 
Action  No.  89-568A.  Tlie  decree  resolves 
claims  of  the  United  States  against 
Browning-Ferris  Industries  .(BFI)  under 
sections  106  and  107  of  CERCLA,  42 
U.S.C.  9606  and  9607,  and  section  7003  of 
the  Resource  Conservation  and 
Recovery  Act  42  U.S.C.  6973,  in 
connection  with  the  Bayou  Sorrel 
Superfund  Site  in  Iberville  Parish, 
Louisiana,  about  twenty  miles 
southwest  of  Baton  Rouge,  Louisiana. 

Under  this  Consent  Decree,  BFI  agrees 
to  pay  $185,000  to  reimburse  the  United 
States  for  a  portion  of  its  remaining 
response  costs  incurred  at  the  Bayou 
Sorrel  %te.  BFI  also  agrees  to 
voluntarily  dismiss  its  challenge  of  the 
prior  global  settlement  United  States  vs. 
Allied  Corporation,  et  al.;  Browning- 
Ferris  Industries  Chemical  Services. 
Inc.,  Movant-Appellant.  CA-88-237"A" 
(M.D.La.],  appealed  docketed.  No.  88- 
3640  (5th  Cir.  1988).  In  return,  BFI 
receives  a  de  minimis  covenant  not  to 
sue  under  section  122(g)  of  OERCLA.  42 
U.S.C  9622(g)  for  its  present  and  future 
liability  for  cleanup  costs,  unless  new 
information  is  discovered  vrhich  affects 
the  calculation  of  BFI's  liability. 

The  proposed  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Louisiana,  352  Florida  Street  Second 
Floor,  Baton  Rouge,  Louisiana  70801 
(contact:  John  Gaupp  (504)  389-0443);  at 
the  Region  8,  Office  of  Regional  Counsel, 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  12th  Floor,  Dallas,  TX 
75202  (contact:  Jim  Costello  (214)  655- 
2120);  and  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  United  States 
Department  of  Justice,  Room  1515, 10th 
and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  In  requesting 
copies,  please  enclose  a  chedt  in  the 
amount  of  $2.10  (10  cents  per  page 
reproduction  chaige)  payable  to  the 
Treasurer  of  the  United  States.  The 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Browning-Ferris  Industries  Chemical 


Services,  Inc.  (MJD.  La.),  D.J.  Reference 
No.  90-11-2-179A. 
Donald  A  Can. 

Acting  Assistant  Attorney  GeaeraL  Land  and 
Natural  Resources  Division. 
[FR  Doc  89-18410  Hied  8-4-89;  8:45  am] 
WLUNQ  COOE  4410-ei-W 


Lodging  of  Coneent  Decter.  Maytag 
Corp;  Norge  Admiral  Otviaion 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  of  America  v.  Maytag 
Corporation,  Norge  Admiral  Division, 
Civil  Action  No.  87-4222  (S.D.  IlL), 
between  the  United  States,  on  behalf  of 
the  United  States  Environmental 
Protection  Agency,  and  Maytag 
Corporation.  Norge  Division,  has  been 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of 
Illinois.  The  complaint  in  this  action 
alleged  violations  by  defendant  Maytag 
Corporation  of  Clean  Water  Act 
requirements  at  its  plant  in  Herrin, 
Illinois.  The  proposed  Consent  Decree 
requires  defendant  to  achieve  and 
maintain  compliance  with  all  Clean 
Water  Act  requirements.  It  also 
provides  for  a  civil  penalty  of  $300,00a 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decree  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  of  America 
V.  Maytag  Corporation,  Norge  Admiral 
Division,  D.J.  Ref.  No.  90^5-2-1-1031. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Environmental 
Protection  Agency,  230  South  Dearborn 
Street  Chicago,  Illinois  60604,  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1748, 
Tenth  and  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
Consent  Decree  may  be  obtained  by 
mail  from  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Justice.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $3XX) 
(10  cents  per  page  reproduction  cost) 
payable  to  the  Treasurer  of  the  United 
States. 
DooaM  A.  Catr, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division 

[FR  Doc.  89-18411  Filed  8-4-89: 8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Federal-State  Unemployment 
Compeneation  Program;  Avaliatrility  of 
Benefits  Quality  Control  Annual 
Report  Results 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  availability  of 
unemployment  insurance  benefits 
quality  control  aimual  reports  for 
calendar  year  1988. 

summary:  The  purpose  of  this  notice  is 
to  announce  the  avaUability  of  calendar 
year  1988  Quality  Control  [QC]  Annual 
Reports  of  each  State's  Unemployment 
Insurance  (UI)  Program. 
ADDRESSCS:  The  Federal  digest  will  be 
available  after  July  31, 1989.  Ck>pies  may 
be  obtained  by  writing  to  Mary  Ann 
Wyrsch,  Director,  Unemployment 
Insurance  Service,  U.S.  Department  of 
Labor,  Employment  and  Training 
Administration.  200  Constitution 
Avenue.  NW.,  Washington.  DC  20210. 
The  appendix  contains  a  list  of  the 
names  and  addresses  of  persons  in  each 
State  who  will  provide  the  State  report 
and  clarifications  upon  request 
•wfUMon-ARV  wrowMATioii:  Each 
week,  staff  in  each  State's  Employment 
Security  Agency  investigate  random 
samples  of  UI  benefit  payments  and 
record  information  based  on  personal 
interviews  with  claimants,  employers 
and  third  parties  to  determine  whether 
State  law.  policy,  and  procedure  were 
followed  correctly  in  processing  the 
sampled  payment 

The  Department  of  Labor  is  publishing 
results  from  the  investigations  in  a 
digest  which  includes  information  from 
the  52  jurisdictions  participating  in  the 
UI  QC  program.  Five  items  are  reported 
for  each  State:  Total  UI  benefit  dollars 
paid  to  the  population  of  claimants,  size 
of  the  QC  samples,  and  the  percentages 
of  proper  payments,  overpayments,  and 
imderpayments  determined  for  the  QC 
investigations.  Ninety-five  percent 
confidence  intervals  have  been 
computed  for  each  of  the  three 
percentages  presented  (proper 
payments,  overpayments,  and 
underpayments).  States  have  been 
encouraged  to  provide  narratives  to 
fourther  clarify  the  meaning  of  the  data 
based  on  their  specific  situations. 

In  addition,  each  State  has  published 
its  Annual  Report  separately.  Persons 
taiterested  In  specific  State  reports  are 
encouraged  to  request  copies  from^llie 
individual  States  using  this  attadied 
mailing  list 


They  should  also  request 
clarifications  of  the  data  from  the  States 
since  law,  policies,  and  procedures  in 
each  State  vary  considerably.  The  data 
cannot  be  used  to  (kaw  comparisons 
among  States. 

Signed  at  Washingtoa  DC.  on  ]uly  28, 1989. 
Roberts  T.  (onefl. 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

Appendix — State  Contact  Persons 
Release  of  QC  Data  for  1988 

Alabama:  Mr.  Harris  Comett,  Public 
Information  Offioer,  649  Monroe 
Street  Montogmery,  AL  36130,  (205) 
261-5407 
Alaska:  Karen  Van  Dusseldorp.  QC 
Data  Analyst  P.O.  Box  3-7000. 
)uneau.  AK  99811.  (907)  465-3000 
Arizona:  Dave  Berggren.  UI  Technical 
Support  Section,  Site  Code, 
Department  of  Economic  Security, 
P.O.  Box  6123,  Phoenix,  AZ  85005, 
(602)  542-3771 
Arkansas:  Robert  K.  Morgan,  Director 
Unemployment  Insurance, 
Employment  Security  Division,  P.O. 
Box  2981,  UtUe  Rock.  AR  72203,  (501) 
682-3200 
California:  Ms.  Valerie  ).  Reynoso, 
Deputy  Director.  Communications 
Office,  MIC  85,  Onployment 
Development  Dqiartment  P.O.  Box 
942880,  Sacramento,  CA  94280-0001. 
(916)  445-1952 
Colorado:  Tare  Singh,  CO  Dept.  of  Labor 
&  Employment  Quality  Control  Unit 
UI  Staff  Services,  251  East  12th 
Avenue,  3rd  Floor,  Denver,  CO  80203, 
(303)  620-4578 
Coimecticut:  Richard  Picks,  Director  of 
Communications,  Employment 
Security  Divisioa,  Connecticut  Labor 
Department  200  Folly  Brook 
Boulevard,  Wethersfield,  CT  06109, 
(203)  566-4374 
Delaware:  W.  Thomas  MacPherson, 
Director,  Division  of  Unemployment 
Insurance,  P.O.  Box  9029,  Newark,  DE 
19711,  (302)  368-6730 
District  of  Columbia:  Roberta  Bauer, 
Asst  Director,  Compliance  &  Ind. 
Monitoring  Staft  DC  Department  of 
Emp.  Services,  900  "C"  St,  NW., 
Room  511,  Washington,  DC  20001, 
(202)  639-1206 
Flordia:  Barbara  K.  Griffin.  FL  Dept  of 
Labor  &  Emp.  Security.  Caldwell 
Building.  Room  106,  Tallahassee,  FL 
32399-0209,  (904)  487-3448 
Georgia:  Joe  D.  Tanner,  Commissioner, 
Georgia  Departaient  of  Labor,  148 
International  Blvd..  NK.  Suite  600. 
Atianta,  GA  30303.  (404)  656-3011 
Hawaii:  Douglas  Odo,  UI  Administrator. 
Dept  of  Labor  and  Ind.  Relations,  830 


Punchbowl  Street  Honolulu,  Hawaii 
96813,  (808)  548-6951 
Idaho:  Jane  Barber,  QC  Supervisor, 
Idaho  Dept.  of  Employment  317  Main 
Street,  Boise,  ID  83735,  (208)  334-6285 
Illinois:  Joseph  Wojcik,  Department  of 
Employment  Security,  One  Congress 
Center,  QC  Unit  3rd  Floor,  3-N,  401 
South  State  Street  Chicago,  IL  60605, 
(312)  793-1185  i 

Indiana:  G.W.  Connelley.  Director,  Div. 
of  Employment  Compensation,  Dept 
of  Emp.  &  Training  Services,  10  North 
Senator  Avenue,  Indianapolis,  IN 
46204,  (317)  232-7680 
Iowa:  Larry  Venenga,  QC  Supervisor, 
1000  East  Grand  Avenue,  Des  Moines, 
lA  50319.  (515)  281-8398 
Kansas:  Joseph  Ybarra,  QC  Supervisor, 
401  S.W.  Topeka  Blvd.,  Topeka,  KS 
66603,(913)296-4077 
Kentucky:  Joe  Anderson,  Director, 
Unemployment  Insurance,  Cabinet  for 
Human  Resources,  CHR  Bldg.,  Second 
Floor  West  275  E.  Main  Street 
Frankfort,  KY  40621,  (502)  564-2900 
Louisiana:  Bernard  J.  Prancis,  Assistant 
Secretary  of  Labor,  Louisiana  Dept  of 
Labor,  P.O.  Box  94094,  Baton  Rouge, 
LA  70804-9094,  (504)  342-3013 
Maine:  Gail  Thayer.  Unemployment 
Insurance  Director,  Bureau  of 
Employment  Security,  20  Union  Street 
Augusta,  ME  04330,  [207)  289-2316 
Maryland:  Thomas  Wendel.  Executive 
Director,  Unemployment  Insurance 
Division,  Dept  of  Eoon.  &  Emp. 
Development  UOO  Norh  Eutaw  Street 
Baltimore,  MD  21201,  (301)  333-5306 
Massachusetts:  Rena  Kottcamp,  Director 
of  Research,  Division  of  Employment 
Security,  Charles  F.  Hurley  ES 
Building,  Government  Center,  Boston, 
MA  02114,  (617)  727.^56 
Midiigan:  Carol  Haupt  Bureau  of 
Unemployment  Insurance, 
Employment  Security  Commission, 
7310  Woodward  Avenue,  Detroit  MI 
48202,  (313)  876^5466 
Minnesota:  Bob  Dockendorf,  Minnesota 
Dept  of  Jobs  &  Training,  390  North 
Roberts  Street  Room  201,  St  Paul, 
MN  55101,  (612)  297-3456 
Mississippi:  Uston  L  Thomasson.  MS 
Employment  Security  Commission. 
1520  W.  Capitol  St,,  Jackson.  MS  39205. 
(601)  961-7700 
Missouri:  Tom  DeuscUe.  Director.  MO 
Division  of  Employment  Security.  P.O. 
Box  59,  Jefferson  City,  MO  65104,  (314) 
751-3976 
Montana:  Chuck  Hunter,  Administrator, 
Unenq)loyment  Insvrance  Division, 
P.O.  Box  1728.  Helena.  MT  59624.  (406) 
444-2723 
Nebraska:  Allan  Amsberry,  UI  Director, 
or  Don  Gammill.  QC  Administrator, 


P.O.  Box  94600,  Lincoln,  NE  68509- 
4600,  (402)  471-9000 
Nevada:  Bob  Bydalek,  Public 
Information  Officer,  Employment 
Security  Department  500  Third  Street 
Carson  City,  NV  89713.  (702)  885-4620 

New  Hampshire:  Robert  Dorsch, 
Assistant  to  the  Commissioner, 
Departinent  of  Employment  Security, 
32  South  Main  Street  Concord,  NH 
03301,  (603)  224-3311 

New  Jersey:  James  A.  Ware,  Assistant 
Commissioner  for  Income  Security,  NJ 
Department  of  Labor  and  Industry, 
John  Fitch  Plaza,  Trenton,  NJ  08625. 
(609)  984-5666 

New  Mexico:  Betty  Boyden-Cambell.  QC 
Supervisor,  New  Mexico  Department 
of  Labor,  401  Broadway  NE..  P.O.  Box 
1928,  Albuquerque,  NM  87103,  (505) 
841-8435 

New  York:  Dominic  M.  Rotondi,  UI 
Director,  New  Yoric  State  Department 
of  Labor,  Unemployment  Insurance 
Division,  State  Office  Campus — 
Building  #12,  Albany,  NY  12240,  (518) 
457-2878 

North  Carolina:  Preston  L  Johnson,  UI 
Director,  Employment  Security  Comm. 
of  NC,  P.O.  Box  25903,  Raleigh,  NC 
27611,  (919)  733-3121 

North  Dakota:  Lyle  Holverson,  Job 
Service  North  Dakota,  P.O.  Box  1537, 
Bismarck,  ND  58502,  (701)  224-2825 

Ohio:  Paul  Kay,  Unemployment 
Compensation  Division,  Bureau  of 
Employment  Services,  145  South  Front 
Street  Columbus,  OH  43215,  (614) 
466-6967 

Oklahoma:  Terry  McHale,  Program 
Chief.  OK  Employment  Security 
Commission.  Will  Rogers  Memorial 
Office  Bldg..  Oklahoma  City,  OK 
73105,  (405)  557-7206 

Oregon:  Sylvia  Rose,  Communications 
Manager,  875  Union  St  NE,  Room  310- 
311,  Salem,  OR  97311,  (503)  376-3216 

Pennsylvania:  Richard  Puerzer,  Director, 
Bureau  of  Unemployment 
Compensation,  Benefits  and 
Allowances  Division,  Department  of 
Labor  &  Industry,  415  Labor  & 
Industry  Building,  Harrisburg,  PA 
17121.  (717)  737-3547 

Puerto  Rico:  Oscar  Pagan,  Assistant 
Secretary  of  Labor,  PR  Dept.  of  Labor 
h  Human  Resources,  505  Munoz 
Rivera  Avenue,  Hato  Rey,  PR  00918. 
(809)  754-2131 

Rhode  Island:  Marvin  Perry,  Deputy 
Director,  Department  of  Employment 
Secxuity,  24  Mason  Street  Providence, 
RI 02903.  (401)  277-3648 

Soutii  Carolina:  R.  Michael  Baker, 
Deputy  Executive  Director,  UI,  SC 
Employment  Security  Commission, 
P.O.  Box  995,  Columbia,  SC  29202, 
(803)  737-2400 

South  Dakota:  Don  Kattke,  Director, 
Unemployment  Insurance  Division, 
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Department  of  Labor,  P.O.  Box  4730, 
Aberdeen,  SD  57402-4730,  (605)  662- 
2452 

Tennessee:  Bernard  Donlon,  Tennessee 
Dept.  of  Emp.  Security,  Volunteer 
Plaza.  Tenth  Floor.  500  James 
Robertson  Parkway,  Nashville,  IN 
37219,  (615)  741-3190 

Texas:  William  D.  Grossenbacher, 
Administrator,  Texas  Employment 
Commission,  TEC  Building,  Room  638, 
Austin.  TX  78778  (512)  463-2652  or 
Harold  Bishop,  Texas  Employment 
Commission,  TEC  Building,  Room 
504DT,  Austin,  TX  78778,  (512)  463- 
2394 

Utah:  Terry  Bums,  Director, 
Unemployment  Insurance,  Department 
of  Employment  Security,  174  Social 
Hall  Avenue,  P.O.  Box  11249,  Salt 
Lake  City,  UT  84147,  (801)  533-2201 

Vermont:  Robert  G.  Herbst  Quality 
Control  Chief,  Dept  of  Employment 
and  Training,  P.O.  Box  488, 
Montpelier.  VT  05602,  (802)  229-0311 

Virginia:  F.  W.  Tucker  IV,  Chief  of 
Benefits,  Unemployment  Insurance, 
Virginia  Employment  Commission, 
P.O.  Box  1358,  Richmond,  VA  23211, 
(804)  786-3032 

West  Virginia:  Andrew  N.  Richardson, 
Commission,  Department  of 
EmplojTnent  Security,  State  Office 
Building,  Charieston,  WV  25305,  (304) 
348-2630 

Washington:  Mary  Pat  Frederick, 
Deputy  Assistant  Commissioner,  UI, 
Employment  Security  Dept.,  212  Maple 
Park,  Olympia,  WA  98504,  (206)  753- 
5120 

Wisconsin:  Chet  Frederick,  Dept.  of 
Industry,  Labor,  and  Human 
Relations,  Quality  Control  Unit,  P.O. 
Box  7905,  Madison,  WI  53707,  (608) 
206-8260 

Wyoming:  Beth  Nelson,  Administrator, 
Unemployment  Insurance  Admin., 
Employment  Security  Cotnmission, 
P.O.  Box  2760,  Casper,  WY  82602, 
(307)  235-3254 

[FR  Doc.  89-18364  Filed  8-4-89;  8:45  am) 
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NUCLEAR  REGULATORY  . 
COIMIMISSION 

[Docket  Nos.  50-237  «id  50-249] 

Commonwealth  Edison  Co^  Dresden 
Nuclear  Power  Station,  Unit  Nos.  2  and 
3;  Envlronniental  Asseesment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions  from 
die  requirements  of  Appendix  R  to  10 
CFR  part  50  to  the  Commonwealth 


Edison  Company  (the  licensee),  for 
Dresden  Nuclear  Po*ver  Station,  Unit 
Nos.  2  and  3,  located  in  Grundy  County. 
Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant 
exemptions  from  certain  requirements  of 
section  III.G  of  Appendix  R  to  10  CFR 
part  50,  which  relate  to  fire  protection 
features  for  ensuring  that  systems  and 
associated  circuits  used  to  achieve  and 
maintain  safe  shutdown  are  free  to  fire 
damage.  The  exemptions  are  tedinical 
since  the  licensee  must  demonstrate  that 
fire  protection  configurations  meet  the 
specific  requirements  of  section  III.G  or 
that  alternate  configurations  can  be 
justified  by  an  acceptable  analysis. 

The  Need  for  the  Proposed  Action 

The  proposed  exemptions  are  needed 
because  the  features  described  in  the 
licensee's  exemption  request  regarding 
the  existing  and  proposed  fire  protection 
at  the  plant  would  result  in  a  net  benefit 
to  the  public  health  and  safety. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemptions  will  provide 
a  degree  of  fire  protection  such  that 
there  is  no  increase  in  the  risk  of  fires  at 
the  Dresden  Unit  Nos.  2  and  3. 
Consequentiy,  the  probabiUty  of  fires 
has  not  been  increased  and  the  post-fire 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  do  the 
proposed  exemptions  otherwise  affect 
radiological  plant  effluents.  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

With  regard  to  potential 
non-radiological  impacts,  the  proposed 
exemptions  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  These 
exemptions  would  not  affect  non- 
radiological  plant  effluents  and  have  no 
other  environmental  impact  Therefore, 
the  Commission  concludes  that  there  are 
no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemptions. 

Alternatives  to  the  Proposed  Action 

It  has  been  concluded  that  there  is  not 
measurable  impact  associated  with  the 
proposed  exemption;  any  ahematives  to 
the  exemption  will  have  either  no 
environmental  impact  or  greater 
environmental  impact 
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Alternative  Use  of  Resources 

Thi«  action  does  not  involve  the  use  of 
any  resources  beyond  the  scope  of 
resources  used  during  normal  plant  • 
operation. 

Agencies  and  Persons  Consulted 

The  staff  did  not  consult  other 
agencies  or  persons  in  connection  with 
the  proposed  exemption. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  of  the  proposed  exemptions. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  letters  dated 
August  la  1984,  October  16, 1985, 
September  la  1985  and  May  30, 1986 
which  contained  the  exemption 
requests,  and  letters  dated  March  12  and 
March  20, 1986  which  provided 
supplemental  information.  These  letters 
are  available  for  public  inspection  at  the 
Commissioners  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC  and 
at  Morris  Public  Library,  604  Liberty 
Street,  Morris,  Illinois  60450. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  July  1989. 
Byrao  L.  Siegal, 

Project  Manager.  Project  Directorate  ni-2. 
Division  of  Reactor  Projects  HI.  IV,  V,  and 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-18382  Filed  »-4-89: 8:45  am] 
MLUNQ  CODE  7SI»-0KII 


Advtoory  Committee  on  Reector 
Sefeguante  Subcommittee  on 


The  ACRS  Subcommittee  on  Regional 
Programs  will  hold  a  meeting  on  August 
29  and  30, 1989,  at  the  NRC  Region  I 
Office,  475  Allendale  Road.  King  of 
Prussia,  PA 

The  entire  meeting  will  be  open  to 
pubUc  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  August  29, 
1989 — 8:30  a.m.  until  the  conclusion  of 
business  Wednesday,  August  30, 1989 — 
8:30  a.m.  until  the  conclusion  of  business 
The  Subcommittee  will  review  the 
activities  under  the  purview  of  the  NRC 
Region  I  Office. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be  permitted 


only  during  those  portions  of  the 
meeting  when  a  traascript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Paul  Boehneri  (telephone  301/492-8558) 
between  7:15  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  which  may 
have  occurred. 

Dated:  July  28, 1989. 
Richard  P.  Savio. 
Deputy  Executive  Director,  ACRS. 
[FR  Doc.  89-18306  Filsd  8-4-89: 8:45  am] 
BILUNO  CODE  7S90-01-« 


Advisory  Committee  on  Reector 
Sefeguerds  Subcommittee  on 
Seabrool(;  Meeting 

The  ACRS  Subconunittee  on  Seabrook 
will  hold  a  meeting  on  August  17, 1989, 
Room  P-110, 7920  Norfolk  Avenue, 
Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Thursday,  August 
17, 1989 — 8:30  a.m.  until  the  conclusion 
of  business. 

The  Subcommittee  will  review 
emergency  plans  for  full  power 
operation  of  the  Seabrook  Nuclear 
Power  Plant. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  mad*  available  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 


members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  may 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the 
balance  of  the  meeting.  The 
Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  staff  member,  Mr. 
Elpidio  Igne  (telephone  301/492-8192} 
between  7:15  a.m.  and  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  which  may 
have  occurred. 

Dated:  ]uly  28, 1989. 
Richard  P.  Savio. 
Deputy  Executive  Director,  A  CRS. 
[FR  Doc.  89-18307  Filed  8>4-89: 8:45  am] 

BILUNO  COOE  7590-01-M 


Advisory  Committee  on  Reector 
Sefeguerds;  Revised  Meeting  Agends 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C.  2039, 2232b],  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
August  10-12, 1989  in  Room  P-110, 7920 
Norfolk  Avenue,  Bethesda,  Md.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  Jime  20, 1989.  This 
revised  notice  reflects  changes  in  the 
agenda. 

Thursday.  August  10, 1989,  Room  P-llO, 
7920  Norfolk  Avenue.  Bethesda,  Md. 

8:30  a.m.-8:45  a.m.:  Comment  by 
ACRS  Chairman— The  ACRS  Chairman 
will  report  on  items  of  current  interest. 

8:45  a.m.-10:00  a.m.:  Nuclear  Power 
Plant  Technical  Specifications  (Open) — 
The  Committee  will  have  a  briefiiig  and 
discussion  of  NRC  and  industry  efforts 
to  improve  technical  specifications  for 
nuclear  power  plants. 

10:15  a.m.-l  1:30  a.m.:  Nuclear  Power 
Plant  Operating  Experience  (Open) 
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The  Committee  will  hear  and  discuss 
a  report  (NUREG-1Z75.  Vol.  S]  regarding 
progress  in  scram  reduction  in 
commercial  power  reactors. 

lt:X)  a.m.-12:30  pjitj  Pfemeeting 
Discussion  for  Meeting  with  NRC  Com- 
missioners (Open) — ^llie  Committee  will 
review  topics  to  be  discussed  widi  NRC 
Commissioners  including  NRC  human 
factors  program  and  initiatives, 
electrical  power  reliability  at  nuclear 
plants,  occupational  radiation  exposure 
from  hot  particles,  BWR  core  power 
stability,  and  reliability  and  diversity. 

2.-00  p.m.-3:30p.m.:  Meeting  with  NRC 
Commissioners — One  White  Flint 
North,  Rockville.  Md.  (Open)— The 
Committee  will  discuss  with  the  NRC 
Commissioners  the  items  noted  above. 

4:30  p.m.-5M)  p.m.:  Generic  Issue-79. 
Unanalyzed  Reactor  Vessel  (PWRJ 
Thermal  Stress  During  Natural 
Convection  Cooldown  (Open)— jleview 
and  report  on  proposed  NRC  resolution 
of  this  generic  issue. 

5:00 p.m.-5:45 p.m.:  Future  ACRS 
Activities  (Open)— Discuss  anticipated 
subcommittee  activity  and  items 
proposed  for  consideration  by  the 
Committee. 

Friday,  August  11, 1989,  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda,  Md. 

8:30  a.m.-8:45  a.m.:  Meeting  with 
Director,  Office  of  Nuclear  Materials 
Safety  and  Safeguards  (NMSSJ  (Open/ 
Closed) — ^A  briefing  and  discussion  will 
be  held  regarding  topics  of  mutual 
interest  including  the  scope  and  nature 
of  NMSS  activities,  security  provisions 
at  nuclear  plants,  and  anticipated 
review  of  uranium  enrichment  plant 

Portions  of  this  session  wHl  be  closed 
as  necessary  to  discuss  information 
related  to  security  provisions  at  nuclear 
facilities. 

9:45  ajn.-lZ-00  Noon  and  lM)p.m.- 
3.-00  p.m.:GE  Advanced  Boiling  Water 
Reactor  (Open/Closed). 

The  Committee  will  conduct  an  iiutial 
session  regarding  its  review  of  the 
application  for  design  certification  of 
this  standardized  nuclear  plant. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  this  facility. 

3:15p.m.-4:30p.m.:  NUMARC 
Activities  (Open)— The  Committee  will 
hear  a  briefing  by  a  NUMARC 
representative  on  their  activities 
regarding  the  regidatory  process,  the 
NRC-industry  interface,  and  other  items 
of  mutual  interest 

4:30  p.m.-S.-00  p.m.:  Appointment  of 
ACRS  Members  (Open/Closed)— The 
Committee  will  discuss  qualifications  of 
candidates  proposed  for  consideration 
as  nominees  for  appointment  to  the 
ACRS. 


Portions  of  this  session  will  be  closed 
as  appropriate  to  discuss  information 
the  release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

5:00  ajn.-e:00  p.m.:  Preparation  of 
ACRS  Reports  (Open/Closed}— The 
Committee  will  discuss  proposed  ACRS 
reports  regarding  items  considered 
during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  matters  being 
considered. 

Saturday,  August  12, 1989,  Room  P-110, 
79^  Norfolk  Avenue,  Bethesda,  Md. 

&30  a.m.-lZ-00  Noon:  Preparation  of 
ACRS  Reports  (Open/Qosed)— The 
Committee  will  discuss  proposed  ACRS 
reports  regarding  items  considered 
during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  applicable  to  matters  being 
considered. 

l.-00p.m.-2:30p.m.:  Subcommittee 
Activities  (Open)— The  Committee  will 
discuss  the  status  of  assigned  ACRS 
subcommittee  activities  in  designated 
areas  including  proposed  integration  of 
the  regulatory  process,  and  reliability  of 
check  valves  in  nuclear  power  plants. 

Z30p.m.-3:30p.m.:  Miscellaneous 
(Open)— The  Committee  will  complete 
discussion  of  items  considered  during 
this  meeting. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  27. 1988  (53  FR  43487).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public  recordings 
win  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  shoidd  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  prepaid  telephone 
call  to  the  ACRS  Executive  Director,  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  fadUtate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 


with  the  ACRS  Executive  Director  if 
such  reschediiling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Pub.  L  92-463  that  it  is 
necessary  to  dose  portions  of  this 
meeting  as  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  deariy  unwarranted 
invasion  of  personal  privacy  (5  U.S.C 
552b(c)(6)).  Proprietary  Information 
applicable  to  the  matters  being 
discussed  (5  U.S.C  552b(c)(4)),  and 
Safeguards/Security  Information 
applicable  to  specific  nudear  facilities 
(5  U.S.C.  552b(c)(3)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  301/492-8040). 
between  8:15  a.m.  and  5:00  p  jn. 

Dated  August  1, 1988. 
JotmCHoyla. 

Advisory  Committee  Management  Officer. 
[FR  Doc  89-18308  FUed  8-4-88: 8:45  am] 


[Dodiet  Nos.  50-445A.  50-44«A] 

Texae  Utimee  Becbtc  Co,  et  aL; 
Receipt  of  Petition  for  Olreetor'e 

Notice  is  hereby  given  that  by  petition 
dated  May  12. 1989,  Cap  Rock  Electric 
Cooperative,  Ina  (Cap  Rode)  has 
requested,  pursuant  to  10  CFR  2.206,  the 
Director,  Office  of  Nudear  Reactor 
Regulation  to  issue  an  order  enforcing 
the  Comanche  Peak  antitrust  license 
conditions.  The  petition  requests  that 
Texas  Utilities  Electric  Company 
(TUEC)  be  required  to  make  available  to 
Cap  Rock,  under  reasonable  rates, 
terms,  and  conditions,  the  partial 
requirements,  coordination,  and  other 
electric  power  services  provided  by 
these  license  conditions.  The  petition 
also  requests  that  an  antitrust  hearing 
be  initiated  to  modify  the  Ucense 
conditions  in  order  to  prevent  TUEC 
from  further  abusing  its  monopoly 
power.  The  petition  asserts,  as  grounds 
for  these  requests,  that  TUEC  is 
currentiy  refusing  to  provide  Cap  Rock 
with  the  "essential"  services  that  would 
enable  Cap  Rock  to  purchase  generating 
capacify  and  economy  energy  from 
other  bulk  power  supply  sources.  As 
provided  for  hi  10  CFR  2.206, 
appropriate  action  will  be  taiken  on  this 
request  within  a  reasonable  time.  A 
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copy  of  dia  petitian  U  available  £ar 
ingpettiioa  in  ttie  Coauniasioo'a  PuUic 
Document  Room,  2120  L  Street  NW.. 
WaahiA^on,  DC  20565.  and  the  Local 
Pablic  Document  Room  located  at  the 
SomerviUe  County  Public  Libraiy  on  the 
Square,  P.O.  Box  1417.  Glen  Rose.  TX, 
7B043. 

Dated  at  KockTUIa.  Maryland  thif  14di  day 
of)iina,U>BL 

ForTte  NodearltagulBtoiy  Cnaiiiiiiikai 
Thomas  E.  Mariay, 
Director.  Office  of  Nadear  Reactor 
Regulatkm. 

[FK  Doc.  «-M9n  PBed  fr'^-fift  t:45  am] 
eeUNQ  COOK  7IM-01-M 


[Deckel  Na  80-047] 

CofMoMrtsd  Edl>OH  Co.  of  Now  Yovic, 
Infc,  Indian  Folnt  Nuc1»w  Oonwrtng 
IMIIIo.  2;  PmIW  WRhdnnral  of 
ApfMBODon  Tor  MBonanMni  lo  racmiy 


The  United  Slates  Nudear  Regnlatixy 
Commission  (the  Commission)  has 
granted  the  request  of  Consolidated 
Edison  Company  of  New  York,  Ina  [the 
licensee)  to  withdraw  part  of  its  June  12, 
1967  application,  as  supplemented  on 
August  3, 1987  and  modified  on  May  10, 
1966,  for  a  proposed  amendment  to 
Fadlity  Operating  License  No.  DPR-26 
for  the  buUan  Point  Nuclear  Generating 
Unit  No.  2.  located  in  Westchester 
County.  New  Yoric 

The  proposed  amendment  would  have 
(1)  revised  the  operability  requirements 
for  tlM  containment  Can  cooler  units.  (2) 
debtied  the  reqoiremeats  for  the 
containment  fan  cooler  HEPA  fillers, 
charcoal  adsorbers  and  associated  fire 
protection  and  detection  equipment,  and 
(3)  revised  the  allowabie  out-of-eervioe 
time  for  one  inoperable  containssent 
spray  pump. 

The  CoBuniasion  has  previously 
issued  a  Notice  of  Cooaideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Bo|M«  on  December  lflCl987 
(52  FR  47782).  However,  by  letters  dated 
May  la  1968  and  July  7, 1988,  the 
licensee  withdrew  dw  propoeed  dianges 
concerning  a  revision  of  operability 
requiresMnts  for  the  containment  fan 
cooler  units  and  the  requirements  for  the 
containment  fan  cooler  HEPA  filters, 
charcoal  adsorbers  and  associated  fire 
protection  and  detection  equipment 
License  Amendment  No.  132,  issued  on 
June  29. 1968  (53  FR  26538)  approved  a 
revision  to  allowaUe  out-o^eervice  time 
for  one  inoperable  oontainraent  spray 
pump. 

For  further  detaib  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  12, 1987,  as 


supplemented  on  August  3, 1987,  and  the 
licensee's  letters  datod  May  la  1988  and 
July  7. 1986,  which  withdrew  portions  of 
the  application  for  lioense  amendmenL 
The  above  dociunents  are  available  for 
public  inspection  at  the  Commissioa's 
Public  Document  Room.  2120  L  Street 
NW..  Washington.  DC.  and  the  White 
Plains  Public  Library,  100  Martine 
Avenue,  White  Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  2eth  day 
of  July  1960. 

For  the  Nuclear  Regulatofy  Commission. 
Donald  S.  Brinkman, 

SeaxorProfecthtanager,  Project  Directorate 
I-l,  Dirisioa  of  ReactorProjecU  t/Il,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doa  89-18893  Filed  8-fr-a9: 8:45  am] 
SaiMO  CODE  79l»41-« 


OFRCE  OF  PERSONNEL 
MANAGEIIENT 

FoQorM  ProvMinQ  nBio  Aovwoiy 
Commltteo;  Opon  Committoo  MoeUng 

.    According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  [Pub.  L  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
ftevailiog  Rate  Advisory  Committee 
will  be  hekl  on— WedoMday.  August  16. 
1989,  Wednesday.  As«u8t  23. 1966. 
Wednesday,  September  6, 16e  ^ 
Wednesday,  September  20, 1980. 
Wednesday,  September  27, 1986. 
Wednesday.  October  4. 1968. 
Wednesday.  Octobef  11, 1989. 
Wednesday.  October  18. 1969. 
Wednesday.  October  25. 1989. 

These  meetings  wil  start  at  10  a  jn. 
and  will  be  hekl  in  Room  SAOOA  Office 
of  Personnel  Managtment  Building.  1600 
E  Street  NW..  Wa^ilogton.  DC 

The  Federal  I^evailing  Rate  Advisory 
Committee  is  compoaed  of  a  Chairman, 
representetives  from  five  labor  unions 
holding  exclusive  iMKgaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  from  five  Federal 
agencies.  Entitlement  to  membership  of 
the  Committee  is  provided  for  in  5  U.S.C 
53^. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  odier  matters  pertinent 
to  esteblishing  prevailing  rates  under 
subchapter  IV,  chapter  53, 5  U.S.C.,  as 
amended,  and  from  tune  to  time  advise 
the  Office  of  Personnel  Management 

These  scheduled  meetings  will  stiirt  in 
open  sessMo  with  both  labor  and 
management  represtntatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  separately  with  the 
Chairman  to  devise  strategy  sod 
fommlate  positions.  I¥emature 


disclosure  of  tiie  matters  discussed  in 
these  caucuses  would  unaoceptably 
impair  the  ability  of  the  Committee  to 
reach  a  consensus  on  the  matters  being 
considered  and  would  disrupt 
substentiaUy  the  disposilion  of  ite 
business.  Therefore,  these  caocnses  will 
be  dosed  to  the  public  bocaase  of  a 
determination  made  by  tte  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Cammittee  Act 
(Pub.  L  «2-463)  and  5  U££. 
552b(cK9)[B).  Iliese  caucuses  may, 
dependiflqs  on  the  issues  Involved. 
constitute  a  sobstantial  portion  of  the 
meeting. 

Annually,  the  Committee  publishes  for 
the  Office  of  Personnel  Management  tiie 
President  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  ctmdnded  recommendations, 
and  related  activities.  These  reports  are 
available  to  the  public,  upon  written 
request  to  tiie  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  tht  Chairman  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committae's  Secretary, 
Office  of  Personnel  Maosgement 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  134a  1900  B  Street 
NW.,  Washington.  DC  20415  (202)  832- 
9710. 

Dated:  July  19. 1980. 
Thaane  E.  AafiBBOB. 
Chairman,  Federal  Prevailing  Rate  Advisory 
Committee. 

[FR  Doc  89-18349  FHed  8-^^  8:45  am] 
BHJJNQ  coos  nts-oi-a 
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RAILROAD  RETIREIIENT  BOARD 

Agoncy  Fornia  SubmltlBd  for  Offlco  of 
Management  and  Budget  Review 

AQENCT:  Railroad  Retirement  Board. 

ACTHMC  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35).  the  Board  has 
submitted  the  following  propo8al(s)  for 
the  collection  of  information  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval 

Sununary  of  Proposal(s): 

(1)  Collection  title:  Public  Service 
Pension  Questionnaire. 
[2]  Fonnfs)  submitted:  G-20& 

(3)  OMB  Number  3220-0136. 

(4)  Expiratioa  dalm  ofaarent  OMB 
clearance:  09-30-88. 


WmdmA  m^^altmt  /  VA  54.  Wa  130  f  Monday,  Aiiynt  7,  fWi  /  Wolices 


(S)  Ty^  afregvest  Renadon  af  a 
cmseany  apipnved  oatteolion. 
M  AapoBncy  afreapiKwe:  On 


[7]  Jteapoadeitts:  iadividoais  nr 
housafaakls. 

%1S^  EiAimu^dtuinuci  uutaher  cf 
respontimtr  7^006. 

(9)  Total  annual  responses:  7.000. 

[lOj  Average  time  per  response:  .1667 
hoiuv. 

(11)  Total  annual  reporting  hours: 
U167. 

(12)  Colieatian  descaptaan:  A  spoose 
or  survivcr  amBiity  muter  Ate  RS  Act 
may  be  siJaprcted  to  a  reduetfam  Jdr  a 
public  service  penskm.  The 

qiMitiiifiTmimt  tAAt/km  Sht>  ■in<wm>M*iBwi 

needed  io  «<■*■■■■■»■  if  ike  nediu:tion 

1^! 


ADOmONML  mPOMMTION  VR 
'OMMBNTK  Copies -of  4r  ppcposed 
forms  and  sa^ortmg  4ocMHiientn  can  be 
obtained  &en  Rpnnfld  J.  Hodapp,  the 
agency  dearanoeolficer^SlS-^TSlr-MS^. 
Conments  regarding  4ie  inferraation 
«o11eOtion  ^<M]M  be  addpessed  to 
RoanaM  J.  Hodapp,  RB^read  Retirement 
Board,  194  fhnh  9b>eet  Qucaga,  B&nis 
60611  and  the  OMB  ie»imwi,i,  JncMn 
Kcpca  (aB2^aiS-7Sie),  Office  of 
ManagOBent  and  Budget  Room  9062, 
New  EacfflSUwe  Office  Boilding, 
Wartsngton,  DC  26503. 
Ronald  l-Hadapp, 
Director  efJnfoaaa^n  Meeouroes 
Mmnagement 

[FR  Doc.  89-18353  Filed  8-4-89;  8:45  «mj 
BlUJNa  CODE  7M8-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  fleview  of  Office  of 
Manageniertl  end  Budget 

Agency  Qearanoe  Offioer:  iCennedi 
A  ^bA.  <282)  272-2142. 

l^ton  Wrtten  Mequest  Copy 
Available  From:  Securities  &  Exi^ai^ 
Commission,  Public  Reference  Branch, 
450  FflEfli  Street  NW,  Washington,  DC 
20549-1002. 

Extension 

Rules  lSa-4;  File  No.  270-7 
Rules  lSbl-4:  l^e  No.  270^ 
Rules  15bl-^  File  No.  276-12 
Rules  17Ad-7:  File  No.  270-136 
Ruiea  17Ad-6;  File  No.  270-201 
Rules  19d-l{b);  Fife  No.  270-842 

Notice  is  hereby  given  that  parauant 
to  the  PapeiMiuik Redadaon  Act  af  1966 
(44  U.SjC  3301  et  m%4,  ihe  Seacities 


and  &HTOHige  fTonimiseiosi  iws 
sabndtted  far  OMB  deataace: 

IMe  118-4  which  pennits  a  fiatarsA 
person  menabw  of  a  stuaiiUcs  endbange 
vAn  teranaates  his  assedatisB  «n&  a 
reyatered  broker-  deaiti  to  oai^Bae  <e 
do  kvilaeas  on  4he  cNbhange  wlule  <&e 
Coaamsskm  reviews  ins  application  for 
registration  «s  a  broker-dea^  if  (he 
exchanpefllea  a  statement  inufccating 
■fltat  there  does  not  appeor  to  be  younds 
for  disapproving  the  ayplfcatioa.  Twrenty 
reepoadeBts  incur  an  estimatod  average 
of  ei^  hoars  to  conqiily  with  the  rule; 

Rule  lSbl-4  which  requires  the  fiding 
On  a  sfeateHKai  with  the  Commissiaa  hy 
a  qoafiied  fidadary  adio  saooeeds  to 
the  bamneas  of  a  registered  hrakar- 
dealer.  fiive  nspondeaSs  mcv  an 
estimated  si'iiingi  of  fiw  hoars  to 
comply  with  the  rule; 

Rate  15bl-2  wtich  iiniiiii  s  the  filing 
of  certain  finaacial  atatemeats  -whai  a 
broker  or  'dealer  eegisters  wkh  the 
Commissiom.  Ibree  thousaari 
respondante  inria  nn  rntiiaaird  arerage 
of  three  hears  to  oompiy  wiitti  the  rule; 

Rxie  17Ad-7  which  requins  registeMd 
toansfer  agents  to  retain  certain  records 
necessary  to  pennit  the  appropnate 
rngahtMy  ^eacy  to  exaauDe  repstered 
transfer  agBuls  flM'COB^»lianoe  «^ 
applicable  CemaiiasioB  mles.  Two 
theueaad  fivo  himdrod  leiyoodento 
iskoit  and  estimated  aveiage  of  one 
hundred  twrnaty-five  boars  to  ooraply 
withterule; 

Rule  17Ad-fi  which  requires  oe^sto'ed 
trantfer  agents  to  maintain  certaiB 
records  necessary  to  peotit  die 
appropriate  regulatoty  agency  to 
exaraiae  registeiied  transfer  agents  for 
compliance  with  c^jplicaible  Coaunission 
rules.  Two  thousand  five  hundred 
respondents  each  incur  an  estimated 
average  of  fcmr  hundred  eij^  burden 
hours  for  compliance  with  ths  nie;  and 

Rule  19d-l(b)  which  prescribes  the 
form  and  content  of  notices  required  to 
be  filed  with  the  Commission  by  self- 
regulatory  organizations  for  which  the 
Conmisfliun  is  tiie  appropriate 
regulatory  agency  concerning  final 
disopUnary  actions,  denials  of 
memberships,  and  particij»atians  or 
associations  with  a  member.  Twenty 
four  respondents  incur  an  estimated 
average  of  oi»  hnoAod  asul  two  hours 
to  ooaqiiy  with  te  nde. 

The  ■estimnted  average  biffden  hoars 
are  made  solely  for  the  purpose  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprefaensive  or  even  a 
representatrve  survey  or  study  of  the 
cost  of  SEC  rules. 

iKrect  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 


any  oomBeOts  coneenUngthe 
of  die  estiHMtod  average  ImkI 
for  ooaipfiaaoe  wid)  SBC  rules  asdl 
forms  to  KuuaUL  A  Pogash.  Depeiy 
Bxeontiw  Director,  Secasities  and 
uXCitange  \^ffimission,  '456  ^vtn  ^^ree\, 
NW.,  Warinngton.  DC  20546,  and  Gary 
Waxman.  Clearantx  Ofncec  UHiue  of 
Management  and  Budget.  Room  3206, 
New  Executive  Office  Buildixig, 
Washiqgtoa.  DC  20503. 

Dated:  jii^.3L  MM. 
JonalhnKau, 
Secretary. 

[FR  Doc.  a9-184m  nied  8-4-«B:  8:45  am] 
aujjNO  COOS  aoi»-at-M 


[Ralaass  Mo.  34-2708^  FBa  Ma 
•9-1] 


Seif-RegUlatory  Ofganbartione;  Order 
Approfing  Propoeed  Niile  Change  ^ 
Boelon  Stodc  Excbaiyo,  IncL  MaiaBi^ 
«e  Rule  lor  Unkiwe  Willi  a  Forelpi 
Securttiea  Exdionge 

On  March  6, 198a  the  Boston  Stodc 
Exchange,  ina  l"BSE"  or  ^"Exchange"] 
submitted  for  Seciuities  and  "F-vrhiMTjp 
Comaissuan  ("Commission"] 
consideration  pursuant  to  Section  19[bj 
of  the  Securities  Exchange  Act  of  16S4 
("Act"],  i  and  Rule  16b-4  thereMdec«  a 
proposed  nde  chaage  that  would  adapt 
a  "Unki«e  Rale"  that  woaU  awUe  the 
BSE  to  bak  with  a  foreisB  eeoarities 
exchaage  pxBHBsit  to  a  '"latdsage  Pbm".* 
The  Exchange  faas  stated  Ihaft  the 
proposed  rule  would  be  applicable  to 
any  linkage  agreeaieat  die  BSE  may 
nllimatefy  enter  into  with  a  foreign 
securities  exchange.  The  BSE  is 
currently  linked  srith  the  Mankaid  Stock 
Exchange  ("ME")  and  the  proposed  rale 
would  provide  the  framewai\  wlHiiu 
which  the  link  could  be  onhaoced.* 


•  17  CFH  2«.rab-».nseao. 

*  Notice  of  the  iprapoaed  BSE  rule  chantie  > 
given  in  Secuiitiet  Exchange  Act  Releate  No.  assse, 
Aprfl  5.  lasa  54  FR  14887.  N«  coBU&enti  weu 
received  by  the  ComraiasioD  od  the;>rapaae4  ntle 
change. 

'TheRSF  tffitirJrr^wasjppwved  byAbe 
Commiiaiaa  ia  twophaae*.  The  iaitial  pkaae  «f  the 
linkage  penut led  ME  meaben  lo  dimoi  ta  the  aSE 
marketable  limil  ■miea  in  appreKiaiatefy  -40  iI.S.- 
listed  CaaadiaD  aatisaal  ilodci  aaaHBtateier 
trading  on  the  Intermarkel  Trading  System  ("ITS*^. 
See  Securities  Exchange  Act  Release  No.  Z1449. 
N(Mi!iiAiiii  1.  nB4Wn44S75.  nwMtWDOTfhe 
Uniiage  ^emfftee  ifie  '^SE  to  ^xpsira  nie  nut  of 
secimties  angiUe  ^  be  traoefl  on  Uie  irk  to  iiitinMle 
most  ris  seoornies fraaefl on Ine fl^C  See 
SaowWaa  Bwhame  Act  adeHC  Md.  Zises.  Ayril  8. 

i9as.sem44aa. 
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Under  the  proposed  BSE  rule,  a 
separate  Linkage  Plan  would  provide 
the  specific  details  of  the  terms  and 
conditions  for  the  operation  of  a 
proposed  linkage  between  the  BSE  and 
a  foreign  securities  exchange.  The 
Linkage  Plan  would  set  forth  criteria 
relating  to,  among  other  things,  the  types 
of  orders  that  may  be  transmitted 
through  each  linkage,  clearance  and 
settlement,  and  compliance  with  the 
provisions  of  the  Linkage  Plan  and  with 
the  Exdiange  rules.  Such  a  Linkage  Plan 
would  have  to  be  submitted  to.  and 
approved  by,  the  Commission  as  a 
separate  proposed  rule  change  before 
the  specific  linkage  could  be  effected.* 

The  proposed  BSE  Linkage  Rule  is  a 
generic  rule  that  would  be  applicable  to 
any  linkage  agreement  the  BSE  may 
ultimately  enter  into  with  a  foreign 
securities  exchange.*  The  Exchange 
anticipates  that  the  proposed  rule  would 
be  used  as  the  basis  for  drafting  a 
proposed  plan  for  enhancing  the  current 
BSE-ME  link  to  permit  the  northbound 
routing  of  orders  from  the  BSE  to  the  ME 
over  BEACON,  the  BSE's  automated 
order  routing  and  execution  system.^ 
The  current  BSE-ME  link,  which  does 
not  have  access  to  BEACON,  permits 
maiket  and  maricetable  limit  orders  to 
be  routed  southbound  from  the  ME  to 
the  BSE.* 

The  BSE  believes  that  the  proposed 
rule  will  enhance  the  national  market 
system  by  increasing  the  ability  of 
Boston  specialists  to  attract  order  flow 
and  Uiereby  make  more  competitive  and 
more  liquid  markets  in  securities  in 
which  they  are  registered. 


*  See  lettar  from  Howard  Kramer,  Asiiatant     - 
Director,  Diviakm  of  Maricet  Regulation,  to  Joaeph 
CanaichaeL  Vice  Preaident,  BSE,  dated  March  27, 
198B;  and  letter  from  Joaeph  Carmichael,  Vica 
Preaident  B8E.  to  Howard  Kramer,  Aaaiatant 
Diractor,  dated  June  2, 1968. 

*  BSBhaa  characteiixed  the  propoaed  rule  at  an 
"•nabilng  rule." 

^  The  tann  "BEACON"  ia  an  acronym  for  Boston 
Exchange  Automated  Communicatlana  Order- 
routing  Network.  The  BSE  noted  in  Ita  propoeed  rule 
change  that  the  Linkage  Rule  will  have  an  impact  on 
die  application  of  its  rulea  relating  to  the  operation 
of  BEACON.  The  BSE*!  BEACON  rule  states  that 
"BEACON  *  *  *  is  availaUe  to  foreign  exchanges 
with  which  a  trading  link  has  been  established 
*  *  *"  In  iU  order  approving  a  BEACON  pilot,  the 
Cmmission.  hi  footnote  4,  noted  the  existence  of  the 
link  between  the  BSE  and  the  ME  and  Ae  fact  that 
the  BSE,  at  that  time,  had  no  plana  to  make 
BEACON  available  for  transactions  over  the 
linkage.  [See  Releaae  No.  94-28029  (August  25, 
1986),  S3  FR  27384).  The  Commission  stated, 
however: 

"Should  the  BSE  *  *  *  dedde  that  it  wanU  to 
make  acoeea  to  BEACON  available  over  the 
Montreal  linkage,  a  propoaed  rale  change  would 
have  to  be  submitted  to  the  Commission 

Ihidet  the  Linkage  Rule,  the  BSB  will  be  able  to 
prapoee  that  BSE  be  allowed  to  roste  order  flow 
between  the  BSE  and  ME  via  BEACON. 

■SseBota4,M<pra. 


The  CommissioQ  has  closely  reviewed 
the  provisions  of  the  proposed  BSE  rule 
change  and  finds  4iat  the  proposed  nile 
change  is  consistent  with  the 
reqtiirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  sections  6(b](5]  and 
llA(a)(l)p)  of  the  Act.*  The 
Commission  believes  that  the  proposal 
to  establish  a  Linkage  Rule  may  enhance 
the  national  market  system  by 
increasing  the  abifity  of  BSE  specialists 
to  attract  order  flow,  thereby  resulting  in 
more  competitive  and  more  liquid 
markets  in  the  securities  in  which  they 
are  registered.  The  Commission  believes 
that  investors  and  the  pubUc  may 
benefit  as  a  result  from  improved 
executions  of  their  transactions  in 
securities. 

The  Commission  generally  views 
agreements  between  U.S.  and  foreign 
securities  exchanges  as  positive 
developments  in  tke  increasing 
internationalization  of  the  world's 
securities  markets.  Such  linkages  serve 
to  facilitate  the  flow  of  capital  and 
financial  services  across  borders.  The 
BSE's  proposed  rule  change  is  consistent 
with  this  view.  Before  approving  these 
trading  links,  however,  the  Commission 
must  bie  satisfied  that  adequate 
safeguards  and  procedures  have  been 
established  and  implemented  to  protect 
investors  and  detect  fraudulent  or 
manipulative  acts  or  practices.  To  this 
end,  any  specific  linkage  plan  proposed 
under  the  BSE  rules  would  have  to  be 
approved  by  the  Commission. 

It  is  therefore  otdered,  pursuant  to 
section  10(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority."* 

Dated:  July  31, 1999. 
Joaathan  G.  Katx, 
Secretary. 

[FR  Doc.  89-18402  Filed  8-4-89;  8:45  am] 
■njJNQ  CODE  aoio-oi-M 


[ReleaM  Na  34-27D73;  File  Na  SR-NASO- 
89-32] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchaqge  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  12, 1969  the  National 
Association  of  Sectirities  Dealers,  Inc. 


•  15  U.S.C  TSflb)  eat  78k-l  (1962). 
>•  17  CFR  200JO.3(aiKl2)  (1968). 


("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  tiie 
"Association")  hereby  submits 
amendments  to  the  examination 
specifications  and  study  outline  for  the 
General  Securities  Principal  ("Series 
24")  qualifications  examination.  The 
amendments  consist  of  general  revisions 
to  update  the  rules  presently  covered  by 
the  examination,  new  material 
pertaining  to  recentiy  adopted  SEC  and 
NASD  Rtdes,  updated  material 
concerning  retirement  plans,  and  certain 
New  York  Stock  Exchange  and  North 
American  Securities  Administrators 
Association  regulations.  The  niunber  of 
questions  and  the  testing  time  are 
unchanged,  but  the  number  of  test 
selection  categories  was  modified. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws,  Schedules  to  Uie  By- 
Laws,  Rules,  practices  or  procedtues. 

n.  Self-Regulatory  Oiganization'i 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  PropcMwd  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significaitf  aspects  of  such 
statements. 

A.  Self-Regulatory  Otganization'a 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  section  15A(g)(3)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  the  NASD  is  authorized  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NA93  members.  To  this 
end,  the  NASD  has  developed 
examinations  that  it  administers  to 
establish  that  such  persons  have 
attained  the  requisite  levels  of 
knowledge  and  competence.  The  NASD 


Federal  Regbter  /  Vol,  54,  No,  150  /  Monday.  August  7,  1989  /  Notices  32405 


periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
amendments  are  necessary  or 
appropriate  in  view  of  changes 
pertaining  to  the  subject  matter  covered 
by  the  examinations. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(g)(3)  of  the  Securities  Exchange  Act 
of  1934.  which  authorizes  the  NASD  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
amendments  to  the  Series  24 
examination  specifications  and  study 
outline  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
/Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Sb«et  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
commujucations  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  bom  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 


Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  28, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  220.3O-3(a)(12). 

Dated:  July  28, 1989. 
Jonathan  G.  Kat2, 
Secretary. 
(FR  Doc.  89-18403  Filed  8-4-89:  8:45  am] 

BiLUNG  CODE  aOIO-OI-ll 

[Release  No.  34-27074;  File  No.  SR-NSCC- 
89-04] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change 

On  March  31, 1989,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  a  proposed  rule  change 
with  the  Commission  pursuant  to 
section  19(b)  of  the  Securities  Exchange 
Act  of  1934  ("Act").*  As  discussed  in 
detail  below,  the  proposal  provides  for 
accelerated  comparison  of  securities 
transactions.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
April  26, 1989.*  No  comments  were 
received.'  This  order  approves  the 
proposal. 

I.  Description  of  the  Proposal 

The  proposed  rule  change  consists  of 
modifications  to  Section  I  (captioned 
"Trade  Input  and  Comparsion")  of 
NSCC's  Procedures.*  The  main  purpose 
of  the  proposal  is  to  redesign  NSCC's 
Listed  Equity  Comparison  System  in 
order  to  accelerate  the  trade  comparison 
process.  This  proposal  is  being  made  in 
conjimction  with  companion  rule 
proposals  by  tiie  American  ("Amex") 
and  New  York  Stock  Exchanges 
("NYSE")  tiiat  mandate:  (1)  Automated 


'  15  U.S.C.  Sect.  78s{b). 

'  See  Securities  Exchange  Act  Release  No.  28742 
(April  IS,  1S89).  54  FR  18062. 

» In  additioa  NSCCs  Important  Notice  No. 
A3039.  dated  August  19. 1988.  described  the 
proposal,  and  NSCC  received  no  comments. 

*  Trade  comparison,  or  the  matching  of  the  buy 
and  sell  sides  of  a  securities  transaction,  is  the 
process  after  a  trade  has  t>een  executed  by  which 
broker-dealers  or  their  agents  conrirm  nvith  each 
other  the  trade's  terms  (e.^.,  security,  number  of 
units,  and  price)  and  the  existence  of  a  contract. 
Tliis  process  results  in  a  compared  trade. 
Comparison  is  the  first  of  the  three  basic  steps  in 
processing  a  securities  transaction  (the  other  two 
being  clearance  and  settlement).  See  Division  of 
Market  Regulation.  The  October  1967  Market  Break. 
10-2  to  10-4,  ("Division  Report"):  NSCC  Procedures. 
Sect.  II.A. 


trade  correction  systems,  and  (2)  the 
comparison  or  close  out  of  transactions 
on  the  day  after  the  trade  date  [i.e., 
"T-f-l").» 

In  general,  NSCC's  proposal  would 
shorten  the  comparison  cycle  for  all 
Amex  and  NYSE  regular-way," 
systematized  and  non-systematized 
equity  trades.^  It  would  implement  an 
initial  match  routine  on  the  night  of 
trade  date  and  move  up  the  trade 
resolution  process  by  one  day.  NSCC 
states  in  its  filing  that  the  proposal 
would  apply  only  to  NYSE  and  Amex 
transactions  in  equity  securities  [i.e., 
stocks,  rights,  and  warrants).' 

Specifically,  the  proposal  proxides 
that  NSCC  clearing  members  must 
submit  all  transactions  to  NSCC  no  later 
than  2:00  a.m.  on  the  day  after  the  trade 
date  [i.e.,  on  'T+l"),  which  is  a 
proposed  acceleration  of  11  hours  (from 
1:00  p.m.  on  T+l).»  Clearing  members 


*  The  NYSE  and  Amex  proposals  call  for  phasing 
in  these  T  +  l  comparison  programs  over  a  period  of 
about  14  more  months  (together  with  certain 
companion  programs,  some  of  which  are  now  being 
implemented)  and  the  gradual  elimination  of  the 
comparable  existing  manual  programs.  NYSE  and 
Amex  expect  to  have  the  main  elements  of  their 
T+1  programs  phased  in  and  operating  by 
December  31. 1988  and  to  have  the  T+l  programs 
completely  phased  in  by  September  1990.  .See  NYSE 
Rule  13a  Order  Approving  Proposed  Rule  Change, 
Securities  Exchange  Act  Release  No.  28627  (March 
14. 1989),  54  FR  11470  [File  No.  SR-NYSE-88-36J: 
Order  Approving  Proposed  Rule  Change.  Release 
No.  28773  (May  1, 1989).  54  FR  20227  (File  No.  SR- 
NTSE-SS-Oa):  Proposed  Amex  Rule  719,  Notice  of 
Proposed  Rule  Change.  Release  No.  26741  (April  la 
1989),  54  FR  18058  (File  No.  SR-Amex-8e-05). 

•  A  "regular-way"  transaction  means  settlement 
on  T  +  5.  the  ordinary  time-frame  for  settlement  of 
transactions  in  stocks,  rights,  and  warrants,  and 
certain  other  securities.  See.  e.g..  N^'SE  Rule  64(b). 

'  A  "systematized"  or  "locked-in"  trade  refers  to 
a  trade  in  an  automated  system  Under  the  locked- 
in  comparison  method.  t)ie  entity  (e.^.,  the 
exchange)  that  operates  the  system  or  its  speciaUsts 
become  the  conbv-side  to  each  half  of  the  trade.  A 
"non-systematized"  trade  refers  to  traditional  two- 
sided  comparison  where  trade  input  data  come  from 
the  buying  and  selling  brokers  to  the  clearing 
agency.  See  Division  Report,  10-3. 

*  The  Commission  notes  that  NSCC's  use  of  die 
term  "equity  securities"  to  mean  stocks,  rights,  and 
warrants  is  for  the  purposes  of  this  rule  proposal 
only  and  does  not  constihjte  a  comprehensive 
defmition  of  the  term.  See  section  3(a)[ii  j  of  the 
Act. 

The  proposal,  with  technical  variations,  also 
would  apply  to  regular  way  trades  in  equity 
securities  listed  on  NYSE  and  Amex  that  occur 
over-the-counter  ("OTC")  or  on  the  other 
exchanges.  See  proposed  NSCC  Procedures,  Sect 
II.C. 

The  Commission  notes  that  by  a  previous  rule 
Tiling.  NSCC  received  authorization  for  similar 
accelerated  comparison  procedures  that  are 
applicable  to  non-systematized  equity  transactions 
executed  in  the  OTC  market  and  on  securities 
exchanges  other  than  NYSE  and  Amex.  See 
Securities  Exchange  Act  Release  No.  26783  (May  4, 
1989).  54  FR  20221. 

•  AU  times  in  the  proposal  refer  to  New  York 
time. 
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could  delete,  tfaroo^  NSCC. 
unciHnpared  trades  only  aotil  2AI  i 
a  propoMd  accelentkm  of  13  boora 
(£rom  3:00  p.m.  on  T+l).  As  information 
is  received.  NSCC  witt  perform  a  series 
of  matches,  the  results  of  which  win  be 
reflected  on  regular-way  contract  lists 
by  4:00  ajo.  on  T+l  for  automated 
output  and  by  7:00  ajn.  for  printed 
outpuL>o 

NSCC  will  route  the  results  of  the 
comparison  process  to  the  exchanges 
where  resolution  of  uncompared  trades 
will  occur.  NYSE  and  Amex  will 
transmit  the  results  of  their  adjustment 
processing  to  NSCC  by  5:00  p.m.  on 
T+l.**  These  results  will  be  reflected 
by  NSCC  on  adjustment  contracts  that 
will  be  available  to  NSCC  members  by 
ftOQp.m.  onT+1. 

n.  Radonak 

NSCC  states  in  its  filing  that  the 
proposal,  by  shortening  the  comparison 
cycle,  would:  (1}  Increase  the  efflciency 
of  the  post  tr«)e  comparison  process, 
and  (2)  shorten  the  length  of  time  that 
investors  and  NSCC  clearing  members 
are  exposed  to  the  risk  of  market 
fluctuatiaBS  on  unconpared  trades.  The 
NSCC  states  diat  cmsequentiy,  as 
required  in  section  17A(b)(3)(F]  of  the 
Act  the  proposal  would  protect 
investors  and  the  public  interest 

m.  DisciisaioB 

The  Commission  believes  that  diis 
proposal  is  coasbtent  with  the  Act.  The 
proposal,  by  shortening  the  comparison 
cycle  for  fffSB  and  Amex  equity  trades, 
would  reduce  the  risk  exposure  to 
investors  and  to  NSCC  clearing 
members  as  well  as  contribute  to  the 
prompt  and  efficient  clearance  and 
settlement  of  securities  transactions. 
NSCC's  propose  together  with  its 
companion  filing,'*  marks  the  first 
major  overhaul  to  its  comparison  S3rstem 
since  the  1970s. 

The  Commission  notes,  as  a  general 
matter,  that  the  goal  of  pros^tt  and 
efficient  clearance  and  aettlHnent  of 
secinities  transactions  (including  the 
comparison  of  securities  transactions) 


10  NSCCi  "devine  member  rapOTto"  (alio 
known  a*  "contiact  ikacti"  and  "ountiact  Uata")  Hat 
compand  tradaa.  unoomparad  tradea,  and  adviaory 
tradea.  Unconpand  tiadu  aia  trade*  by  a  clearing 
membac  that  hava  not  baan  mstched.  Advit«cy 
tradea  are  tradea  submitted  by  the  contra-side, 
againat  tfaa  wawbei.  that  haaa  art  bail  matched. 
See  NSCC  Ptocadnna,  Sect  OS  Divianm  Report 
10-3. 

>>  Aa  part  of  this  and  lalaiad  lule  chaogaa,  Iha 
exchanpa  hawo  davatapad  thair  own  aatamatsd 
trade  conactiaB  lylaMS  Ikat  wUl  a&arisota  lito 

performed  by  NSCC  See,  $upn,  note  S  and 
acconpaiqriBf  ttod. 
"  Sm,  si^pra,  note  a 


and  the  use  of  autonated  systems  in 
pursuit  of  this  goal  are  expressly 
contemplated  in  section  17A(a)(l)  of  the 
Act.  Confess  stated  in  that  provision 
that  inef^ent  procedures  for  the 
dearaace  and  settlement  of  securities 
transactions  impose  unnecessary  risks 
and  costs  on  investors  and  that  prompt 
and  accurate  clearance  and  settlement 
are  necessary  for  inrestor  protection. 

Congress  further  stated  in  sections 
6(b)(5)  and  17A{b)(3)(F)  that  the  rules  of 
exchanges  and  clearing  agencies, 
respectively,  should  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  MoreoYer,  in  section 
17A(a)(2)  of  the  Act  Congress  directed 
the  Commission  to  use  its  authority  to 
facihtate  a  national  system  for  the 
prompt  and  accurata  cleeutuwe  and 
settlement  of  securities  transactions. 

The  risks  posed  by  uncompared 
trades  came  imder  intense  scrutiny 
following  the  Market  Break  of  October 
1987. »»  Ehu-ing  the  Market  Break, 
uncompared  trades  on  all  seciuities 
markets  (including  the  primary 
exchanges]  increased  substantially  and, 
for  several  reasons,  became  a  major 
stress  point  in  the  clearance  and 
settlement  process.  First,  uncompared 
trades  required  special  labor-intensive 
treatment  ("exception  processing") 
under  working  conditions  alrcac^ 
rendered  chaotic  by  record  trading 
volimie.**  Second,  the  rate  of 
uncompared  trades  did  not  remain  at  its 
usual  percentage  of  trading  volume,  but 
as  trading  volume  increased  to  2V^  times 
normal  levels  during  the  week  of 
October  19-23,  uncoinpared  trades 
doubled  as  a  percentage  of  total 
trades.*'  And,  third,  the  record  maiket 


'*  See,  e^.,  Division  Report  10-5  to  10-13;  Report 
of  the'  Presidential  Task  Force  on  Market 
Mechaniama  51-62,  Study  VI  at  48-48  [January  8. 
1988]  ("Brady  Report");  loterim  Report  of  the 
WoriUng  Group  on  Finaneial  MarkJets.  Appendix  0 
at  8  [May  1968)  ["Workinf  Group  Report"). 

'*  See  Division  Report,  10-5.  During  the  Market 
Break,  Ihe  exchongea  and  NSCC  took  unusual  steps 
to  resolve  uncompared  trades.  During  the  week  of 
October  19, 1987,  NYSE  rtquired  its  member 
organizations  and  specialists  to  most  in  the  moming 
before  trading  opened,  in  the  evening  after  trading 
closed,  and  on  weekends  to  resolve  uncompared 
trades.  NYSE  and  Amax  ckaed  trading  two  hours 
early  on  Friday,  October  23  tfarou^  Friday,  October 
30  to  allow  fitma  to  catdkup  with  the  their  back 
office  work.  NSCC  sxten^nd  its  8:06  pjn.  deadline 
to  as  late  aa  1:00  a.B.  Cor  its  clearing  members  to 
report  the  rcsolutian  of  nacompaied  tradaa,  and 
NSCC  was  open  an  Satairiay,  October  23  to  laceive 
reporta  of  compaeed  tcadts  for  praceanng  on  the 
following  Monday.  See  nllO-a. 

»  For  NYSS  eMsirtia*  during  tha  week  of 
October  19,  ISSe,  T -»■  2  uaBomprnd  trade* 
prooaaaad  by  tM>aidBd  ajuipatlaon  faicraaaad  bom 
an  a  ua  age  rata  of  CSBI  ta  tJ%.  See  Diviaion  Report 
l(>-7. 

Fbr  NTSK  exoeutiena  ^  October  19  and  20  [the 
peak  volume  days  with  804  million  shares  and  80S 


voiatiBty  (primarily  downward) 
threatened  to  Impose  feiancial  penalties 
on  those  firms  that  could  no<  resolve 
trade  comparison  errors  quickly,  or  at 
any  rate  before  settlement  with  their 
customers  on  T+S,** 

Based  on  the  experience  of  October 
1987,  widi  its  unprecedented  trading 
volume  and  price  volatility,  the 
Commission  concluded  that  among 
other  things,  effecient  markets  will 
require  same-day,  floor-derived  trade 
comparison.'^  Thus,  NSCC'S  proposal 
(which  will  shrink  the  comparision  cycle 
from  T+2  to  T+l).  while  it  does  not 
meet  the  Commission's  fijial  objective  of 
same-day  comparison,  ia  consistent  with 
the  Commission's  desire  to  shorten  the 
comparision  cycle.  NSGC's  proposal 
also  furthers  the  recommendations  of 
the  Working  Group  Report,  which 
concluded  that  the  devdopment  of  on- 
line trade  matching  systems  would 
enhance  the  capacity  of  maiket 
participants  to  monitor  titeir  exposure." 
The  proposal,  moreover,  is  consistent 
with  the  intermarket  clearing  and  credit 
mechanisms  espoused  by  the  Brady 
Report  to  reduce  market  exposure  to 
clearing  corporations.*'  The 
Commission  favors  the  efforts  of  this 
proposal  to  reduce  the  length  of  the 
comparison  cycle.  The  Commission  also 
expects  that  NSCC  will  consider  its 
proposed  comparision  agrstera  not  to  be 
a  final  goal  but  only  a  near-terra  phase 
in  its  eKorts  toward  the  development 
and  implementation  of  ft  same-day 
comparison  system.  In  this  regard,  the 
Commission  notes  that  clearing 
members  rely  on  NSCCs  two  sided 
comparison  system  to  process  the 

million  shares,  respectively],  T+2  uncompared 
trades  for  two.8ided  input  ineseased  from  an* 
average  of  4,0%  to  12.8%  aid  SJ%,  lespectivaly .  In 
artithmetic  terms,  however,  vaootaip&teA  trade*  on 
T+2  increased  from  a  daily  aTerage  of  8,000  to 
56,626  and  49,413  for  executiau  on  October  19  and 
October  20,  respectively.  See  Id.,  Table  10-1  at  10- 
59.  See  alio  Barady  Report  Stbdy  IV  at  48. 

'■  See  Diviaion  Report,  1»-S  to  10-a  bi  terms  of 
price  volatility,  on  Monday,  Ottober  Ifi,  1967,  die 
Dow  Jonas  Industrial  Av8ia8B("DlIA"]  dosing 
value  had  declined  a  record  508.32  points  (22.6%, 
also  a  record]  frtmi  its  previuua  close,  i,e.,  frt3m 
2246.74  to  1738.41.  After  two  mora  dhily  ttveraais  of 
over  100  pointi,  the  DJIA  doatd  oat  the  week  on 
Friday,  Octobar  23, 19S7,  at  UEOJ«  a  net  5-day 
dedine  (fivm  Friday,  October  16)]  of  259,96  points 
[13.2%).  See  id.  Appendix  D  at  Tables  Z  and  3. 

>  ^  See  Securities  and  Exdioige  Commission 
Recommendaliena  legHding  tm.  October  iaS7 
Market  Break,  contained  in  Ttstimony  delivered  by 
David  S.  Ruder,  Chainrmg  SBC  before  the  Senate 
Committee  on  Banking,  Housitag  and  tTrban  Affaiis, 
23-24  (February  3,  H8S).  See^tisaBMnoa Report 
10-12:  Working  Group  Bepocti  Appeadix  D  aC  a 

■■  The  Working  Graup  Rcpfrt  oaiied  far  aaae- 
day,  floerdecivad  coBiparisoaotsocuritias 
transactioiu.  See  Working  Gmup  Report  Appendix 
D  at  8. 

>*  See  Brady  Report  oTSS-tt'. 


Federal  Register  /  Vol.  54.  No.  150  /  Monday,  August  7.  1989  /  Notices 32407 


majority  of  their  listed  trades  in 
corporate  equity  securities. 

To  summarize,  the  proposed  rule 
change,  by  shortening  the  NSCC's 
comparison  cycle,  would  make  NSCC's 
comparison  procedures:  (1)  safer  with 
regard  to  the  risks  of  market  price 
volatility,  and  (2)  more  efficient  in  terms 
of  the  time  and  expense  involved  in 
trade  processing.  Further,  the  proposal 
would  help  protect  investors  and  other 
persons  that  safeguard  investors'  funds 
and  facilitate  their  transactions. 
Moreover,  the  Commission  believes  that 
the  proposal  is  consistent  with  the  Act 
particularly  sections  6(b)(5)  and  17A  of 
the  Act,  and  that  it  warrants  approval. 

rv.  Conclusion 

For  the  reasons  discussed  in  this 
order,  the  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b]  of  the  Act  that  the  above- 
mentioned  proposed  rule  change  (File 
No.  SR-NSCC-69-04)  be.  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  28, 1989, 

Jonathan  G.  Katz. 

Secretary, 

[PR  Doc.  89-18404  Filed  8-4-89: 8:45  am] 
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[Retease  Na  34-27077;  FH«  No.  SR-NYSE- 
89-16] 

Self-Regulatory  Organizations; 
Propoted  Rule  Ctiange  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  ttw  Exchange's  Voting 
Rights  Listing  Standards 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >,  notice  is  hereby  given  that  on 
July  7. 1989.  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE,  pursuant  to  Rule  19b-4  of 
the  Act  *,  has  proposed  amendments  to 
the  Exchange's  voting  rights  listing 
standards  for  domestic  companies,  as 
set  forth  in  section  313.00  of  the  New 
York  Stock  Exchange  Listed  Company 
Manual,  and  has  proposed  amendments 
necessary  to  conform  related  sections 
308,00  (the  Exchange's  policies  relative 
to  defensive  tactics)  and  103.00 
(concerning  listing  standards  for  non- 
U.S.  companies).  The  proposed  rule 
change  will  (1)  establish  Rule  19c-4 
("Rule")  under  the  Act  as  the  foundation 
of  the  Exchange's  voting  rights  standard; 
(2)  permit  the  Usting  of  non-voting 
common  stock  with  certain  safeguards 
for  the  holders  of  such  stock:  (3)  allow  a 
non-U.S.  company  to  issue  securities  or 
take  other  corporate  action  that  is 
consistent  with  Rule  19c-4  or  which  is 
not  prohibited  by  the  laws  of  its  home 
country;  (4)  eliminate  existing  text 
concerning  defensive  tactics  which  are 
primarily  addressed  by  Rule  19c-4:  and 
(5)  delete  certain  outdated  and 
redundant  information  concerning  non- 
U.S,  companies. 

The  text  of  the  proposed  rule  change, 
as  set  forth  in  Exhibits  A,  B  &  C  of  the 
Exchange's  filing,  is  available  at  the 
principal  office  of  the  NYSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
-Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A  B,  and  C  below,  of  the  most 
significant  aspect  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  July  7, 1988.  the  Securities  and 
Exchange  Commission  promulgated 
Rule  190-4.  under  the  Act  regarding 
shareholder  voting  ri^ts.*  l^e  Rule 


prohibits  national  securities  exchanges 
and  associations  from  listing  or  quoting 
the  common  stock  or  other  equity 
securities  of  a  domestic  company  that 
has  issued  a  class  of  securities  or  taken 
other  corporate  action  that  has  the  effect 
of  nullifying,  restricting  or  disparately 
reducing  the  per  share  voting  rights  of 
holders  of  an  outstanding  class  of 
common  stock. 

The  Rule  specifically  enumerates 
certain  actions  presumed  to  be 
prohibited.  However,  whether  or  not  a 
particular  action  violates  the  Rule  often 
depends  on  the  particular  facts  and 
circumstances  involved. 

On  July  6, 1989.  the  Exchange's  Board 
of  Directors  voted  to  modify  £e  existing 
voting  rights  policy  so  as  to  establish 
Rule  19C-4  as  the  foundation  of  the 
Exchange's  voting  rights  standard,  and 
to  include  the  substantive  provisions  of 
Rule  19C-4,  without  change  of  language, 
in  a  rule  of  the  Exchange.^ 

The  Exchange's  voting  rights  poUcies 
have  been  further  amended  to  permit  the 
listing  of  the  voting  common  stock  of  a 
company  which  also  has  outstanding  a 
non-voting  common  stock  as  well  as  the 
listing  of  non-voting  common  stock. 
However,  certain  safeguards  must  be 
provided  to  holders  of  a  listed  non- 
voting common  stock.* 

Finally,  the  Exchange  will  accept  the 
voting  rights  structure  of  a  non-U.S. 
company  which  is  in  compliance  with 
the  Exchange's  requirements  for 
domestic  companies  or  which  is  not 
prohibited  by  the  home  country  laws.* 

(2)  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  e(b)(5)  of  the 
Act.  This  section,  among  other  things, 
requires  Exchange  rules  to  be  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 


■  }5  U&C.  78B(bMl). 


*  17  CFR  240.19b-l  (1988), 

*  See  Securities  Exchange  Act  Release  No.  34- 
25801  (July  7, 1988).  S3  FR  26378. 


*See  proposed  section  313.00(A)  of  Ihe  Exchange 
Listed  Company  Manual. 

*  See  proposed  section  313aQ(B)  of  the 
Exchange's  listed  Company  Manual.  These 
safeguartls  require  among  other  things,  thai  such 
issuances  must  meet  NYSE  requirements  for  original 
Usting  and  that  holders  of  non-voting  common  slock 
must  receive  annual  reports  and  other 
communications,  including  proxy  materials. 

*  See  proposed  section  313A)(D)  of  the 
Exchange's  Listed  Company  ManoaL  Confonning 
changes  to  the  Exchange's  Listed  Company  Manual 
would  delete,  among  odier  thinga.  provisiona 
concerning  realxictiona  on  voting  r^ta  through 
voting  tniats.  creation  of  senior  issues,  increase  in 
authorized  amount  or  creabon  of  a  pari  pasa  Issue, 
snd  requirements  for  altering  the  terms  of  pteferred 
stock. 


BEST  COPY  AVAILABLE 
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mpchaniam  of  m  frea  and  ap»n  maaket 

aad  a  natioiul  mariwt  system  and,  in 
general  to  protect  investors  and  the 
publie  interest;  and  are  not  desisted  to 
permit  imfaic  discrimination  between 
customers,  issuers,  brokers,  or  dealers, 
or  to  regulate  by  virtue  of  any  authority 
conferred  by  this  title  matters  not 
related  to  the  purpose  of  this  title  or  the 
administration  of  the  Exchange. 
Furthermore,  the  piopoeed  rule  change 
is  consistent  with  section 
ll(A](a)(l](c](ul  of  the  Act  in  that  U  will 
tend  to  assure  fair  competition  among 
exchange  maricets  and  between 
exchange  markets  and  markets  other 
than  exchapoge  markets. 

fB/  SeJf4iggu/atoij  (kgaamtim  'b 
StatammtAam  Burdem  aa  Caaqxtition 

The  proposed  rule  change  wiH  not 
impose  any  bnrden  on  competition  that 
is  not  necessary  or  appropriate  in 
furUierauce  of  the  purpose  of  ttie  Act. 

(C)  Seif-Regaietary  OtgaaizadeB's 
Statemeat  of  CoBm&OaoD  the  Proposed 
Rule  Cbange  Received  From  Meabeia, 
Partiapa^a  or  Others 

The  Exdiange  has  neitiier  soticfted 
nor  received  cenmcRls  on  the  proposed 
rule  changes. 

m.  Date  of  EffectiveBesa  of  the 
Proposed  Rub  Change  and  Timing  foi 
Commiesf nn  Actkm 

)Arithm  35  days  of  die  date  of 
publication  of  tfaia  aotice  in  die  Fedetal 
Register  at  within  such  longer  period  (i) 
as  tlie  CommiseioB  BHiy  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  fior  so  fiadiag,  or 
(ii)  as  to  which  the  seif-ngulatory 
orgamzatioB  consents,  the  Coaniission 
will: 

{A]  ^  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  SoBdtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing.  The 
persons  making  written  submissions 
should  fBe  six  a^Mes  thereof  with  die 
Secretary,  Secvities  and  Exchange 
Commission.  450  Fifth  Street  NWm 
Washington,  DC  2054Q.  Copies  of  the 
submission,  all  sobseqoent  amendments, 
all  statements  with  respect  to  the 
proposed  rule  change  that  are  ffled  widi 
the  Commission,  and  all  written 
communicatiims  rating  to  the  proposed 
rule  change  between  the  Connussion 
and  any  persons,  other  than  those  that 
may  be  withheld  from  the  public  in' 
accordance  with  the  provisions  of  5 
U.S.C.  552  will  be  available  for 


inspection  and  copying  at  the 
Comaission'fl  Fub^  Etefescaee  Section, 
450  Fifth  Street  NW,.  Wadiingtoa,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofBce  of  the  NYSE.  AH 
submissions  should  refer  to  File  No.  SR- 
NYSB-89-16  and  should  be  submitted  by 
August  28, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  July  28, 1989.1 
Jonathan  G.  Katz,  | 
Secretary. 

[FR  Do&  a»-lMOS  Filed  fr-4-89: 8:45  am] 
iNJJNS  COOC  M1»«V4II 


[Releaes  No.  S«-27VM;  RIe  No.  SR-RE- 
89-f3] 

SeH-flaguMory  OrpanizaHons;  Pacific 
Stock  Exchange,  liic,;  Order  ApprovifiQ 
Propeaad  Fhiia  Clitwta  RalaMwt  to  tha 
varincanon  oi  MMiparsa  iraoaa  ano 
Racondiiation  of  Uncomparatf  Tradaa 

On  May  22, 1989,  the  Pacific  Stock 
Exchange,  Inc.  t'TSE"  or  "Txchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ["Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("AcT)  »  and  Rule  19b-4  tfiereunder.*  a 
proposed  rule  change  to  extend  the 
minimum  amount  of  time  that  members 
or  their  representatives  must  be 
available  after  the  ckxe  of  trading  for 
the  settlement  of  uacompered  options 
trades. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  20902  (^me  2, 
1989),  54  FR  25521  flune  15,  1989).  No 
comments  were  reoeived  on  the 
proposed  rule  change. 

The  Exchange  requh-es  all  members 
who  execute  options  trades  to  be 
available  for  the  settlement  of 
uncompared  trades  throughout  the 
trading  day  and  for  a  period  of  time 
following  the  close  of  trading.  The 
members  must  be  available  either  in 
person  or  through  a  designated 
representative  that  is  empowered  to 
negotiate  the  settlement  of  any  dispute 
in  the  member's  name  and  for  its 
account.  For  a  given  trading  day,  the 
time  period  after  the  close  that  members 
or  their  representatives  must  be  present 
normally  depends  apon  die  number  of 
options  transactions  that  occurred 
during  the  day.  Cuirently.  for  example,  if 
less  than  QJXW  traivactions  occurred  on 
the  floor,  the  minimum  time  that 
members  must  remain  on  the  floor  after 
the  ck>se  is  only  IS  minutes.  Under  the 

« 15  U.S.C.  7B8(b)(l)  (i84). 
'  17  CFR  240.19b-4  (IflBS). 


current  propose  however,  the 
Exchange  proposes  to  imreese  to  45 
minutes  the  """i— "—  tmosBt  of  time 
that  the  members  or  their 
representatives  must  be  present  after 
the  dose.  In  addition,  fcc  Exdiange 
proposes  to  reqisre  ■■nbers  or  their 
re|H«8entativcs  to  be  availafaie  ha  one 
hour  and  15  BtBiites  if  greater  dian  a^XM 
options  transactions  occur  on  any 
trading  day.  Currently,,  members  are 
required  to  be  on  die  Qoor  for  only  me 
hour  after  the  dose  if  aiore  dian  ajKX) 
transactions  occnr. 

The  Exdiange  also  proposes  to  delete 
Options  Floor  Procedute  Advice  G-3 
("OFPA").  whmh  cuirently  contains  the 
above-mentioned  procedures  regarding 
the  reconciliation  of  uncompared  tradra, 
and  redesignate  it  as  ConuBentary  JOd  to 
PSE  Role  VI.  section  23.  TUs  chuige  in 
format  is  part  of  the  Exchange's 
initiative  to  replace  the  OFPAs  with 
commentaries  to  the  appropriate  rule 
sections.' 

The  Commission  finds  thai  the 
proposed  rule  change  is  consiBteat  with 
the  requirements  of  ^  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  national  securities 
exchange,  and  in  particular,  die 
requirements  of  Action  6.*  Specifically, 
by  extending  the  minimiiTn  time  period 
that  persons  must  be  present  to 
reconcile  uncompared  options  trades, 
the  Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5]  in  that  it  will  foster  cooperation 
and  coordination  among  persons 
engaged  in  the  clearing,  settling  and 
processing  of  securities  transactions.  In 
addition,  the  Commission  believes  that 
placing  PSE  member  obligations 
regarding  the  reconciliation  of 
uncompared  trades  in  an  Exdtange  Rule 
commentary,  as  opposed  to  an  OFPA 
will  make  such  obligations  nwe  clear  to 
members. 

It  is  therefore  ordered,  psrsuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Maiicet  Regulation,  pursuant  to  delegated 
authority.' 

Dated:  hdy  28, 1989. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  89-18406  Filed  8-«^88;  8:45  am] 

BILUNG  CODE  WIO-OI-H 


*  The  proposed  nil*  coramentary  does  not  include 
the  portion  of  the  OFPA  that  relates  to  disciplinary 
action  t>ecause  such  provisians  would  be  redundant 
as  the  discipfinaiy  prcEadoraa  already  are  covered 
in  PSE  Rule  XX. 

*  15  U.S.C.  78F  (1982). 

»  15  U.S.C.  788(b)(2)  (1982). 

*  17  CFR  200.3O-3(a)(12)  (1886). 
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[Rstaess  No.  34-27075;  Pis  Na  SA^BOE- 
89-141 

Self-Regufatory  Organizations; 
Chicago  Board  Options  Exchange,  Inc; 
Filing  and  Order  Granting  Accelerated 
Approval  to  Proposed  Rule  Change 
Relating  to  iiargin  Requirements  for 
EcfuHy  and  Index  Options 

Ptvsttairt  to  sectian  19(b)(1)  of  die 
SecmitieB  Exdiange  Act  of  1834  ("Act"), 
15  U.&C.  76e(bXl).  notice  is  hereby 
given  that  oa  July  24. 1989,  tlte  Chicago 
Board  Options  Exchange,  btc.  ("CBOE" 
or  "ExchiaBge")  filed  widi  the  Secmities 
and  Excfaanfe  Commission 
("Commissioa")  the  pn^osed  nde 
change  is  described  in  Items  L  0.  and  HI 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organizatioa 
("8RO").  The  Commission  is  {rablishix^ 
this  notice  to  solicit  comments  on  the 
pctqwsed  role  change  from  interested 
persoos. 

1.  Seli*RegiBst8ffy  OfganizsnOB  s 
StatesMBt  of  fte  Terms  off  SnbstaBce  of 
As  Proposed  Rule  Change 

The  CBOE  proposes  to  extend  the 
current  margin  requirements  for  equity 
and  index  options  until  such  time  as  &e 
Commission  approves  a  subsequent 
proposed  rule  (^aoge  filed  by  die 
Exchange  pursuant  to  section  19  of  the 
Act  in  accordance  with  a  joint  options 
SRO  maigin  monitoring  program  which 
is  expected  to  be  implemented  in  the 
future. 

n.  Self-Regulatory  Organizatiaa's 
StalasMot  of  tho  Pmposs  of ,  aad 
Statutory  Basis  for,  the  Proposed  Ruis 
Changs 

On  its  filing  with  the  Commission,  die 
CBOE  induded  statements  concerning 
the  purpose  of  and  basis  for  die 
pnqwsed  nrie  diange  and  discnssed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  diese 
statements  may  be  examined  at  die 
places  ^>ecified  in  Items  IV  below.  The 
SRO  has  prepared  summaries,  set  forth 
hi  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statements  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

On  May  17, 1968,  the  Cmnmission 
approved  proposals  by  the  CBOE  and 
the  other  options  SROs  to  amend  their 
rules  to  increase  customer  mar^n 
requirements  for  equity  and  index 
(^tions.*  ^lecifically,  die  current 


Cttstoanr  margin  requireescals  MS  as 
f  oUows.  For  broad-based  index  optiaas, 
the  margin  reqairemeat  is  lOOK  of  tiie 
option  prenhim  i^is  15%  of  the 
underlying  aggregate  index  value,  Less 
any  out-of-the-mohey  amount,  with  a 
minimum  requirement  of  the  option 
premium  plus  10%  of  the  underlying 
ag^«gate  index  value.  For  equity 
options  and  narrow-based  index 
options,  the  requirement  is  100%  of  the 
option  premium  plus  20%  of  the 
underlying  product  value,  less  any  out- 
of-die-money  amount,  with  a  minimum 
requirement  of  the  option  premium  phis 
10%  of  die  underlying  product  value. 

The  CBOE.  however,  notes  diat  based 
on  an  analysis  of  die  historical  price 
changes  In  the  miderlying  instranents,  it 
believes  both  equity  and  hidex  options 
currentiy  are  overmargined. 
Nevertheless,  the  CBOE  proposes  to 
extend  the  current  margin  requirements 
for  equity  and  index  options  untfl  a 
routine  margin  monitorii^  program 
expected  to  be  instituted  by  the  optioos 
SROs  is  implemeoted.'  The  CBOB. 
believes  that  the  proposed  nle  cbange  is 
consistent  with  section  A(b}(5)  of  die  Act 
because  extending  the  current  margin 
requirements  imtil  a  routine  margin 
monitoring  program  is  implemented 
should  assure  both  firms  and  investors 
reasonable  finandal  protection,  even  if 
market  volatility  increases  during  this 
period. 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  die 
proposed  rule  cbange  will  impose  a 
burden  on  competition. 

(C)  Self-Regulatory  Organizations' 
Statement  on  Comments  on  the 
Propoaad  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neidier  soKdted  nor 
received. 

m.  Data  ef  EEfsctivMiess  of  dbs 
Proposed  Rtde  Changs  and  TuBing  for 
Commission  Action 

The  CBOE  has  requested  diat  the 
proposed  rule  diange  be  given 
accelerated  effectiveness  porsuant  to 
section  19(b)(2)  of  die  Act  so  that  die 
current  margin  levels  can  continue 
uninterrupted. 


>  Swaihtiat  ExohMti  Ad  ItetMM  N»  tarai  ^iny 
17. 1988],  53  FR  20706,  approving  the  i 


increaw*  for  a  aix-montli  period.  In  Securrbet 
Exchatige  Act  ReleMe  No.  28301  (Deceniber  21. 
1988),  53  PR  SZS«1.  Sic  CBOE't  ratr^  reqnirenrents 
were  extended  for  an  additMiwI  three  month 
period,  and  i*  Sectitiea  Exchenge  Act  Reieaee  No. 
2MSe  (April  4.  nsS).  SS  FR  14401.  Sw  mwgiii 
requirementa  were  extended  until  Jyijr  17,  ISSS. 

■  Tta  CBOB  alaa  ha*  re^MMtad  SM  Siii  approval 
order  fa*  applad  cairaaeltaNiy  !•  laljr  17. 198B,  to 
avoid  My  kftt  to  Ite  appM tabnay  of  Sw  I 
mai^n  requirement*. 


The  CooBlssiaB  finds  that  die 
proposed  rale  change  is  consistent  wiA 
the  requiresaents  of  ^  Act  end  the 

rules  ud  regslsdtBU  tfaevetnder 
applicable  to  a  national  secsiittas 
exchange,  and.  in  particslat.  dM 
reqirirements  of  section  6  and  Has  raies 
and  regulations  thereimder.*  In 
particular,  the  CommissiaD  finds  that  the 
proposed  rule  dMngs  is  nnnsistsiii  widi 
section  6(b)(5)  because  extending  the 
ciurent  margin  requireBents  satil  a 
routine  margin  monitoring  propani  is 
implemented  wiU  assure  the  finaiwnnl 
protection  of  both  firms  and  investors, 
even  if  market  volatility  increases 
during  this  period,  thereby  protecting 
investors  and  the  pubhc  interest* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  the  proposal  in  the 
Fsderal  Bi^istar  so  that  the  JTmssirtl 
margin  requirements  can  *?ffnhnws 
uninterrui^ed.  The  CoBunissioa 
previously  has  solicited  comments  on 
the  proposed  margin  levels  on  three 
separate  occasions  and  has  not  received 
any  negative  commeats.  Moieovar.  the 
proposal  extends  margin  levris  that 
have  been  in  place  for  over  one  year 
and  ^events  the  margins  from  revertii^ 
back  to  levels  that  may  be  inconaisteot 
with  the  routine  maigm  anoitoring 
program  that  is  being  developed. 

IV.  SoKdtadon  ef  Coomenta 

Interested  persoos  are  invited  to 
submit  written  data,  views,  and 
arguments  coacemiag  the  foregoing. 
Persons  making  written  subsoissions 
should  file  six  copies  diereof  widi  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifdi  Street  NW^ 
Washington.  DC  20548.  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  we  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  vnll  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifdi  Street  NW..  Washington.  DC 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-reguIatory  organization. 


» tS  U.S.C.  78«[b)(5)  irm). 

*  The  Conunitsion  alao  approves  die  rule  dianfe 
retroacthrely  to  fnly  17,  tioe  to  aroide  anj  lapae  in 
the  applicability  of  the  liicreaaed  margin 
requirement*. 
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All  submissions  should  refer  to  the  file 
numbers  In  the  caption  above  and 
should  be  submitted  by  August  28, 1989. 

It  ia  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (CBOE-89-14)  is 
approved,  nunc  pro  time  as  of  July  17, 
1989. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  Inly  28, 1969. 
jooBtfaaaG.Kais, 
Secretary. 
[FR  Doa  89-18389  Filed  8-4-89;  8:45  am] 


[34-27083  800-26] 

Self-Regulatory  Organbatione;  Filing 
of  Amendnients  to  ttie  AppRcatton  for 
RegWratlon  aa  a  Clearing  Agency  l»y 
Clearing  Corporation  for  Optlona  and 
SecuriMae,  and  Requeat  for  Commenta 

August  1, 1989. 

On  October  14, 1988,  the  Clearing 
Corporation  for  Options  and  Securities 
("CCOS")  filed  with  the  Commission  an 
application  for  temporary  registration  as 
a  dearing  agency  under  Section  17A  of 
the  Securities  Exchange  Act  of  1934, 
("Act") »  and  Rule  17Ab2-l  thereunder." 
On  November  23, 1988,  the  Commission 
published  notice  of  the  application  in 
the  Federal  Register,  requesting 
comment  within  30  days  on  various 
issues,  including:  (1)  Whether  CCOS's 
application  should  be  denied  in  favor  of 
"common  clearing";  (2)  nine  specific 
questions  regarding  the  integration  of 
multiple  options  clearing  systems:  and 
(3)  the  effect  of  CCOS's  application  on 
relationships  among  markets  for 
derivative  products.*  At  the  request  of 
one  potential  commentator,^  the 
comment  period  was  extended  an 
additional  39  days  on  December  20, 
1986.*  Fifty  letters  of  comment  were 
received.* 


•  IS  V&C.  78*(b)(2)  (1962). 

•  17  CFR  20a3O-3(a)(12)  (1988). 
>15U£.C.78q-l. 

■  17  CFR  24ai7Ab2-l  (1989). 

•  Sm  SecnritiM  Exchange  Act  Release  No.  28286 
(Novembw  16, 1986).  53  FR  47507. 

•  See  letter  from  Burton  R.  RiMman.  Schiff, 
Hardin  a  Waite  to  Jonatbaa  G.  Kats,  Seoetaiy, 
Commiiaioii,  dated  Deceint>er  3, 1066.  CCOS 
teepondad  to  tlie  tequett  and  generally  oppoeed  the 
requested  extenaioo.  See  letter  from  Alan  E  Cohen, 
Cleaiy,  Gottlieb,  Steen  S  Hamilton,  to  Jonathan 
Kallmao,  Aaaiatant  Director.  Dtvision  of  Market 
Regulation,  dated  December  20,  loea. 

■  Sm  SwatiUM  Bxchaage  Act  RelMsa  Na  28380 
(Deoambar  30. 1006).  63  FR  S2262. 

•Sm  File  Na80»-a8. 


Dtuing  the  last  month,  CCOS  has  filed 
amendments  to  its  application.  Those 
amendments  include:  (1)  A  letter 
describing  a  proposed  a  CCOS-Options 
Clearing  Corporation  ("OCC")  interface 
and  discussing  the  mechanics  of  such 
interface; '  (2)  an  amendment  to  CCOS's 
By-laws  and  rules:  *  and  (3)  a  letter 
addressing  issues  raised  by  the  Division 
of  Market  Regulation  ("Division")  staff.* 
The  Commission  invites  comment  on 
CCOS's  application  in  light  of  these 
amendments  and  correspondence.  As 
explained  at  the  conclusion  of  this 
release,  conunents  are  requested  by 
September  21, 1989.  The  following 
discussion  briefly  oudines  the 
amendments  and  correspondence, 
which  are  available  from  the 
Commission. 

L  The  Interface  Letter 

In  the  Interface  Letter,  CCOS 
emphasizes  that  It  intends  to  clear  cash 
settied  index  options  issued  by  OCC. 
CCOS  further  notes  that  a  firm  could 
choose  to  clear  index  options  at  either 
CCOS  or  OCC  (/.e.,  the  firm  would  not 
be  required  to  maintain  index  option 
accounts  at  both  clearing  agencies)  and, 
therefore,  would  not  incur  additional 
cost  if  it  chose  not  to  clear  options  with 
CCOS. 

CCOS  begins  its  discussion  of 
interface  mechanics  by  proposing 
methods  of  trade  data  submission  by 
CCOS  members  to  the  Chicago  Board 
Options  Exchange  ("CBOE").  CCOS 
members  could  submit  trade  data  to 
CBOE  through  terminals  used  by 
BOTCC  members  or  via  their  current 
data  submission  procedures.  CCOS 
members  who  are  not  BOTCC  members 
would  be  provided  terminals  for  trade 
data  submission  upon  request.'" 


'  See  letter  from  Roger  D.  Ruts,  President  &  Chief 
Executive  Officer,  Board  of  Trade  Clearing 
Corporation  ("BOTCC").  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  June  8, 1989 
("Interface  Letter"). 

*  See  letter  from  Alan  B.  Cohen.  Cleary,  Gottlieb, 
Steen  ft  Hamilton,  to  Jonathan  Kallman,  Assistant 
Director,  Division  of  Market  Regualtion,  dated  June 
23, 1988  ("By-law/Rule  Amendments"). 

*  Letter  from  Dennis  A.  Dutterer,  Senior  Vice 
President  and  General  Counsel,  CCOS  and  BOTCC 
to  Richard  G.  Ketchum,  Director,  Division  of  Maricet 
Regulation,  dated  July  19, 1088  ("Response  Letter"). 
See,  letter  from  Richard  G.  Ketchum,  Director, 
Division  of  Market  Regulation,  to  Dennis  A. 
Dutterer,  Senior  Vice  President  and  General 
Counsel,  CCOS  and  BOTCC  dated  June  7, 1980,  in 
which  the  Division  raised  issues  addressed  in  the 
Response  Letter. 

>*  CCOS  notes  that  this  "one-teiminal-submission 
concept"  ia  tlie  aam*  procedure  BOTCC  uses  to 
collect  and  provide  trade  data  to  the  Chicago 
Mercantile  Exchango  ( "CME"). 


CCOS  proposes  several  alternatives 
for  the  transmission  of  matched  trade 
data  to  CCOS.  First.  CBOE  could 
transmit  to  CCOS  matched  trades  CBOE 
submitted  to  OCC  and  CCOS  could 
extract  those  trades  relevant  to  its 
members.  Second,  CBOE  could  extract 
CCOS  member  trades  and  submit  only 
that  data  to  CCOS,  at,  according  to 
CCOS,  de  minimia  cost  Third,  OCC 
could  transmit  to  COOS  either  all  trades 
it  received  from  CBOE  or  extracted 
trades  relevant  to  CCOS  members. 
CCOS  believes  transmission  of  data 
between  OCC  and  CCOS  would  be 
inexpensive  and  present  no  biudens.'  * 

CCOS  also  proposes  procedures  for 
maintaining  member  positions.  CCOS 
would  maintain  each  member's 
positions  in  its  records  and  create  an 
offsetting,  balancing  position  for  OCC. 
OCC  would  maintaia  a  balancing 
position  in  its  records  for  CCOS.  CCOS 
would  clear  member  positions  and 
provide  all  reports  for  on-line  viewing  or 
remote  printing  in  member  offices. 
CCOS  represents  that  it  would  provide 
all  relevant  clearance  and  setUement 
information  to  members  within  a  few 
hoiu*s  of  receipt  from  CBOE  {e.g.,  if 
relevant  information  is  received  from 
CBOE  at  lOKX)  p.m.,  trade  registers  and 
clearance  and  settiement  information 
generally  would  be  available  to 
members  by  VOQ  aaa.)  and  could 
transmit  that  information  to  any 
bookkeeping  servicer  firm,  or  individual 
in  the  United  States  ("U.S.")  or 
worldwide. 

CCOS  proposes  procedtues  regarding 
margin  collection,  funds  transfer,  and 
member  defaults.  CCOS  wotdd  make 
"margin  calls"  at  approximately  lOHX) 
a.m.  daily,  simidtanaous  with  OCC." 
Intra-day  margin  caOs  wotild  be 
coordinated  with  OCC  and  would  be 
made  by  displaying  relevant  margin 
information  directiy  on  computer 
terminals  maintained  in  member 
offices.**  Fimds  woold  transfer  between 
OCC  and  CCOS  on  a  daily  basis 
representing  options  premium  payments. 
CCOS  proposes  tiiat  OCC  and  CCOS 
post  appropriate  sutety  to  enable  each 
entity  to  assume  related  fimds  transfer 
risks.  According  to  CCOS,  a  default  by  a 


•  I  CCOS  notes  that  BOTCC  currently  has  an 
active  computer-to-comp«ter  link  with  OCC  for  the 
transmission  of  data  between  the  Intermaricet 
Clearing  Corporation  and  BOTCC  CCOS  proposes 
to  use  this  link  to  transmit  data  as  well  as  exertdse 
and  assignment  notices  between  CCOS  and  OCC 

»  CCOS  represents  that  it  would  consider 
making  margin  calls  earlier  than  lOM)  ajn^  if 
members  common  to  CCOS  and  OCC  are  satisfying 
margin  calls  to  other  clearinghouses. 

I*  CCOS  notes  that  margin  information  also  could 
be  directly  transmitted  to  rrievant  banks  or  othar 
organiiationa. 


Federal  Register  /  Vol.  54,  No.  150  /  Monday,  August  7.  1989  /  Noticeg 


32411 


CCOS  member  regarding  its  obligations 
to  either  CCOS  or  OCC  would  be  cured 
by  prompt  coordination  between  CCOS 
and  OCC  to  ensure  orderiy  liquidation 
or  transfer  of  positions.  Such 
coordination  would  occur  regardless  of 
whether  the  member  defaulted  to  one 
entity  or  both.** 

With  respect  to  exercises  and 
assignments,  CCOS  assiunes  OCC,  as 
options  issuer,  would  assign  notices  for 
all  exercised  options.  CCOS  would 
receive,  via  computer  transmission, 
exercises  from  its  members  and  transmit 
those  exercises  in  aggregate  to  OCC. 
OCC  would  assign  applicable  exercise 
notices  to  CCOS,  who  would  assign,  in 
turn,  those  exercises  to  CCOS  members 
using  a  random  assignment  system. 

CCOS  concludes  its  discussion  of 
interface  mechanics  by  discussing 
potential  cost  CCOS  believes  that  costs 
associated  with  the  proposed  interface 
described  above,  in  view  of  today's 
technology,  would  be  minimal.  CCOS 
details,  based  on  costs  BOTCC  incurs  in 
maintaining  interfaces  with  other 
commodities  clearinghouses,  potential 
costs  associated  with  data  transmission 
between  CCOS  and  OCC  and  the 
development  of  computer  programs  to 
format  that  data.  CCOS  anticipates  that 
most  costs  associated  with  a  proposed 
interface  would  be  borne  by  CCOS. 

In  addition  to  defining  the  scope  of 
CCOS  activities  and  mechanics  of  a 
proposed  CCOS-OCC  interface,  CCOS 
discusses  other  items  relevant  to  its 
applicant  First  CCOS  notes  that  it 
would  have  access  to  a  sophisticated 
system  to  analyze  and  monitor  member 
portfolio  risk.  CCOS  also  notes  that 
BOTCC  is  preparing  to  develop  a  real- 
time risk  analysis  system  that  would 
enable  CCOS  to  provide  members  with 
an  analysis  of  their  risk  exposure  as 
new  trades  enter  the  system.  Second, 
CCOS  describes  BOTCC  computer 
facilities  and  related  safeguanis 
applicable  to  CCOS  operations  pursuant 
to  a  CCOS/BOTCC  facilities 
management  agreement  Third,  CCOS 
notes  that  BOTCC  has  the  operational 
capacity  to  perform  its  obligations  under 
the  facilities  management  agreement 
without  adversely  impacting  services 
provided  by  either  entity.  Fourth,  CCOS 
notes  that  its  margin  system  and 
clearing  fund  would  be  patterned  after 
corresponding  OCC  systems,  would  be 
subject  to  full  Commission  oversight  and 
review,  and  would  protect  CCOS 


clearing  members.  CCOS  represents  that 
it  will  not  compete  by  establishing  lower 
margin  or  clearing  fund  levels.  Fifth, 
CCOS  states  that  it  will  develop  a  cross- 
margining  system,  with  Commission 
approval,  if  CCOS  or  other  clearing 
organizations  deem  such  appropriate. 
Finally,  CCOS  notes  tiiat  it  will  admit  as 
members  all  entities  enumerated  in 
section  17A(b)(3)(B)  of  tiie  Act"  if  they 
meet  CCOS  admission  criteria. 

n.  The  By-law/Rule  Amendments 

These  amendments  alter  CCOS  By- 
laws concerning  the  composition  of 
CCOS's  Board  of  Directors  ("Board"). 
Originally,  Article  m,  section  2  of  the 
By-laws  provided  that  CCOS's  Board 
shall  consist  of  three  directors,  with  the 
initial  Board  comprised  of  individuals 
named  in  CCOS's  certificate  of 
incorporation.  Under  these  amendments, 
CCOS's  Board,  commencing  with  its 
1989  annual  meeting  of  shareholders, 
shall  consist  of  five  directors,  three  to  be 
selected  from  members  of  the  Executive 
Commitiee  of  BOTCC's  Board  of 
Governors  and  two  to  be  selected  from 
CCOS  officers. 

These  amendments  also  alter  CCOS 
By-laws  and  rules  regarding  the 
composition  of  certain  committees  of  the 
CCOS  Board.  Originally.  Article  m. 
section  12  of  CCOS's  By-laws  permitted 
only  CCOS  directors  to  serve  on  Board 
commiUees.  These  amendments  permit 
CCOS  clearing  members  to  serve  on 
such  committees.  Originally,  CCOS  Rule 
302  provided  that  the  membership 
committee  to  CCOS's  Board  shall 
consist  of  three  CCOS  directors.  Under 
the  amendments,  that  committee  shall 
consist  of  at  least  one  CCOS  clearing 
member  and  two  CCOS  directors. 
Originally.  CCOS  Rule  1103  provided 
that  the  margin  committee  to  CCOS's 
Board  shall  consist  of  all  CCOS 
directors.  Under  the  amendinents,  that 
committee  shall  consist  of  at  least  one 
CCOS  clearing  member  and  two  CCOS 
directors. 

These  amendments  also  add  to  CCOS 
Rule  1104  (/  e.,  acceptable  forms  of 
margin)  standards  for  the  acceptance  of 
a  bank  or  trust  company  as  a  letter  of 
credit  issuer.  Under  those  standards, 
U.S.  institutions  must:  (1)  Be  organized 
tmder  the  laws  of  the  U.S.  or  a  state 
thereof  and  be  regidated  and  examined 
by  federal  or  state  regulators;  and  (2)  at 
the  time  of  approval  and  continuously 
thereafter,  have  shareholders'  equity  of 


>*  CCOS  proposes  a  CCOS/OCC  agreement  to 
provide  for  structured  flow  of  funds  twtween  the 
two  entities  in  the  event  of  member  default. 
According  to  CCOS,  such  an  agreement  could  be 
similar  to  the  OCC-CME  agreement  relating  to 
defaults  that  may  occur  in  the  OCC-CME  cross- 
margining  program. 


"  Under  Section  17A(b)(3)(B).  a  clearing  agency 
must  admit  as  members  any:  (1)  Registered  broker 
or  dealer.  (2)  other  registered  clearing  agency,  (3) 
registered  investment  company.  (4)  tianic  (5) 
insurance  company,  or  (6)  other  person  or  class  of 
persons  as  the  Commission,  by  rule,  may  from  time 
to  time  designate  as  appropriate. 


$100  million  or  more.  Non-U.S. 
institutions  must-  (1)  Be  organized  under 
the  laws  of  a  non-U.S.  country  with  a 
federal  or  state  branch  or  agency  in  the 
U.S.;  and  (2)  at  the  time  of  approval  and 
continuously  thereafter,  have 
shareholders'  equity  exceeding  $200 
million  (U.S.).  As  described  more  fully  in 
the  amendments,  a  non-U.S.  institution 
also  must  meet  certain  rating  standards 
established  by  U.S.  rating  organizations. 
Furthermore,  no  more  than  50%  of  a 
clearing  member's  deposited  margin 
may  include  letters  of  credit  issued  by 
non-U.S  institutions  in  the  aggregate  and 
no  more  than  20%  may  include  letters  of 
credit  issued  by  any  one  non-U.S. 
institution.  Any  letter  of  credit  issued  by 
a  non-U.S.  institution  must  be  issued 
and  payable  at  a  federal  or  state  branch 
or  agency  located  in  Chicago,  Illinois. 

Certain  letter  of  credit  criteria  must  be 
met  by  both  U.S.  and  non-U.S. 
institutions.  First  the  total  amotmt  of 
letters  of  credit  used  for  the  accoimt  of 
any  one  clearing  member  by  any 
institution  may  not  exceed  10%  of  that 
institution's  shareholders'  equity. 
Second,  each  institution  must  provide 
CCOS,  initially  and  on  an  onging  basis, 
with  annual  reports  an  quarterly 
financial  statements.  Third,  each  entity 
must  provide,  in  a  form  satisfactory  to 
CCOS,  appropriate  docimientation 
regarding  individual  authority  to  sign 
letters  of  credit  and  the  institution's 
authority  to  issue  letters  of  credit 
Fourth,  CCOS  will  not  accept  a  letter  of 
credit  issued  for  the  account  of  a 
clearing  member  if  the  issuing 
institution,  a  parent,  or  an  affiliate  has 
an  equity  interest  of  20%  or  more  of  that 
member's  total  capacity.  Finally,  CCOS 
reserves  the  right  to  refuse  or  revoke 
approval  of  any  institution  as  a  letter  of 
credit  issuer  at  any  time. 

These  amendments  also  alter  that 
portion  of  CCOS's  CA-1  providing 
information  on  CCOS  directors. 
Specifically,  the  amendments  contain 
information  on  three  new  CCOS 
directors:  John  Gilmore,  Jr.,  Thomas  E. 
Neal,  and  Ralph  I.  Goldenberg. 

III.  The  Response  Letter 

In  the  Response  Letter,  CCOS  and 
BOTCC  make  several  representations  to 
the  Commission.  First  CCOS  represents 
that  it  will  be  capitalized  initially  at  $1 
million  by  BOTCC.  CCOS  estimates  tiiis 
figure  is  three  times  the  capital  devoted 
by  OCC  to  clearing  15%  of  CBOE  index 
options,  the  percentage  of  CBOE  index 
option  volume  CCOS  estimates  it  will 
clear  initially."  CCOS  also  represents 


"  The  Division  suggested  that  because  the  Initial 
composition  of  CCOS's  membership  is  unknown 

Conlinued 
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that  it  will  conduct  a  monthly  review  of 
its  capitalization.  If  CCOS  clearing 
activity  increases  above  the  15% 
benchmark,  it  will  review  with  the 
Commission  the  amount  of  additional 
capital  necessary  and  make  appropriate 
adjustments  in  its  capital,  either  dirough 
additional  contributions  by  BOTCC  or 
through  the  contribution  of  retained 
earnings.'^ 

Second,  CCOS  represents  that  it  is 
prepared  to  share  member  position 
information  with  other  registered  clearing 
agencies,  such  aa  OCC.  CCOS  proposes  a 
CCOS/OCC  agreement  providing  for  a 
mutual  exchange  of  position  information  on 
joint  clearing  members,  to  be  effected  via  an 
existng  communication  link  between  OCC 
and  BOTCC. 

Third,  CCOS  and  BOTCC  represent 
that  they  will  not  treat  CCOS  positions 
differently  than  OCC  positions  for 
puiposes  of  margin  offset.  CCOS  and 
BOTCC  further  represent  that  any  cross- 
lien  arrangement  between  tliemselves 
will  be  offered  on  equal  terms  to  other 
registered  clearing  agencies,  such  as 
OCC. 

Fourth,  CCOS  represents  that  BOTCC 
will  make  its  facilities,  books,  and 
records  applicable  to  CCOS  operations 
available  to  Commission  staff  for 
inspection  and  other  regulatory 
purposes.  Further,  CCOS  represents  that 
BOTCC  has  the  operational  capability  to 
handle  instances  of  extreme  market 
volume  and  volatility. 

rV.  Request  for  Comments 

Commentators  are  invited  to  submit 
written  data,  views,  and  arguments 
concerning  the  amendments  described 
above  within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Such  written  data,  views,  and 
arguments  will  be  considered  by  the 
Commission  in  reviewing  CCOS's 
application.  Persons  desiring  to  make 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary  of  the 
Conunission,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Reference 
should  be  made  to  File  No.  600-26. 


and  may  not  unmedialaly  reflect  a  wide  range  of 
market  participants,  it  would  be  prudent  to  maintain 
capital  at  a  level  exceeding  that  wliidi  would  be 
appropriate  for  OCC  OB  a  relative  baais.  If  CCOS 
mambiiKs  bacoma  representative  of  all  participanta 
in  the  index  options  market  CCOS  represents  that  it 
will  seek  Coniaiission  approval  to  eliminate  any 
surphis  capital  resolting  from  the  initial  tripling  of 
estiaoatad  capital  raiativB  to  OCC  capitalisntioB  and 
subsequent  addMonal  capital  coatributiaRS.  See 
Respoose  Letter. 

"  CCOS  also  represnts  that  BOTCC  will  ensure 
that  no  oUigationa  relating  to  operathmal  expenses 
will  caaatUnte  an  obUgatioB  of  CCOS  such  that  it 
effects  CCOS's  ability  to  fiilfiU  oblations  to  its 
members.  According  to  CCOS,  BOTCC  claims 
always  will  be  subordfaiate  Is  daim  against  COOS 
by  CCOS  members.  Sm  Response  Letter. 


Copies  of  the  application  and  of  all 
written  commenti  will  be  available  for 
inspection  at  the  Securities  and 
Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street  NW.. 
Washington,  DC. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3. 

Jooathan  G.  Katz, 

Secretary.     . 

[FR  Doc  8S-18400  Filed  8-4-89;  8:45  am] 
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Saif-Regulatory  Organization;  MBS 
Clearing  Corporatkm;  Order  Extending 
Registration  aa  a  CleiMing  Agency 


July  31, 1989. 

On  February  2, 1987,  the  Securities 
and  Exchange  Coaunission  granted  the 
appUcation  of  MB8  Clearing 
Corporation  ("MBSCC"]  for  registration 
as  a  clearing  agency,  pursuant  to 
sections  17A  and  19(a)  of  the  Securities 
Exchange  Act  of  lfi34  ("Act"),  and  Rule 
17Ab2-l(c)  thereunder,  for  a  period  of  18 
months.  ^  At  that  time,  the  Commission 
granted  MBSCC  an  exemption  from 
compliance  with  section  17A(b)(3)(C)  of 
the  Act'  On  August  2. 1988.  the 
Commission  extended  MBSCC's 
registration  as  a  clearing  agency  and  the 
exemption  from  compliance  with  section 
17A(b)(3){C)  of  the  Act  until  August  2, 
1989.' 

The  order  granting  MBSCC's 
application  contemplated  that  on  or 
before  Augtist  2, 1989.  the  Commission 
would  consider  whether  to  grant 
MBSCC  registration  as  a  clearing  agency 
without  exemptions  from  statutory 
standards  or  consider  whether  to  grant 
MBSCC  such  exemption  from  statutory 
standards,  as  MBSCC  may  request  as 
appropriate  imder  the  Act.  By  letter 
dated  July  18, 1989,  MBSCC  has 
consented  to  an  extension  cf  tjie  time 
for  action  on  its  application  for 
registration  and  has  withdrawn  its 
request  for  an  exemption  from 
compliance  with  section  17A(b)(3)(C). 

It  is  therefore  ordered.  That  MBSCC's 
registration  as  a  clearing  agency  be,  and 
hereby  is,  extended  until  September  28, 
1990. 


'  Securities  Exchange  Act  Release  No.  24046 
(February  2, 1987),  52  FR  4218, 

■  Section  l7A(bH3HG}  requires  that  MBSCCs 
rules  assure  foirrepreaantation  of  its  shareholders 
(or  membei*)  and  partitipants  in  the  selection  of  its 
directors  and  adniimstRrtion  of  its  afhirs. 

■  Securities  Exchangf  Act  Release  No.  25957 
(August  2. 1988).  S3  FR  tSS37. 


By  the  Commission. 
Jonathan  G.  Katx, 
Secretary. 
[FR  Doc  89-18396  Filed  8-«-8e;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordiceeping 
Requlrenienta  Under  0MB  Review 

action:  Notice  of  reporting 
requirements  submitled  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE:  Comments  should  be  submitted 
on  or  before  September  6, 1989.  If  you 
intend  to  comment  but  caimot  prepare 
comments  prompdy,  f  lease  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83),  supporting  statement  and  other 
documents  submitted- to  OMB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  William 
Cline,  Small  BusineBS  Administration, 
1441 L  Street  NW.,  Room  200, 
Washington,  DC  20418,  Telephone: 
(202)  653-853& 

OMB  Reviewer  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
New  Executive  Office  Building, 
Washington,  DC  20603,  Telephone: 
(202)  395-7340. 

Title:  Disaster  Business  Loan 
Application.  | 

Form  Nos.:  SBA  Fonrts  5,  739A,  1368, 
1632. 

Frequency:  On  occasion. 

Description  of  respondents:  Small 
Businesses  attempting  to  attain  a 
business  loan  as  a  testilt  of  a  disaster. 

Annual  Responses:  13,000 

Annual  Burden  Houra:  51,336 

Title:  Executive  Qualifications 
Questionnaire. 

Form  No.:  2014A. 

Frequency:  On  occasioiL 

Description  of  respoadenta:  Small 
businesses  wishing' to  participate  in 
overseas  export  promotion  events. 

Annual  Responses:  60 
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Annual  Burden  Hours:  120 

Title:  Personal  Financial  Statement. 
Form  No.:  SBA  Form  413. 
Frequency:  On  occasion. 
Descriptions  of  Respondents:  Applicants 

for  an  SBA  loan. 
Annual  Responses:  76,500 
Annual  Burden  Hours:  76,500 
William  Cllna, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  89-18322  Hied  8-4-69;  8:45  am] 

BIUJNO  CODE  S02S-01^ 

[Dedaration  of  DIsatter  Lom  Araa  #2372] 

Declaration  of  Diaaster  Loan  Area; 
Colorado 

Boulder  Cotmty  and  the  contiguous 
counties  of  Adams.  Gilpin,  Grand, 
Jefferson,  Larimer,  and  Weld,  in  the 
State  of  Colorado,  constitute  a  disaster 
area  as  a  result  of  damages  from  a 
wildfire  which  occurred  between  July  9 
and  July  14, 1989.  Applications  for  loans 
for  physical  damage  may  be  filed  tmtil 
the  close  of  business  on  September  28, 
1989  and  for  economic  injury  until  the 
close  of  business  on  AprU  30. 1990  at  the 
address  listed  below:  Disaster  Area  4 
Office,  Small  Business  Administration, 
P.O.  Box  13795,  Sacramento,  CA  95825 
or  other  locaUy  aimotmced  locations. 

The  interest  rates  are: 


Homeowners  wiOt  crsdR  avalable  else- 


Homeownere    wiltiout    oedtt    ivatable 

euMMfherB.. »»»...».h.....m4.m.....m.»»«».... 

Businesses  wHti  credK  avaisble  olso 


Buainsasss  and  non-pniM  organizations 
witnoui  crBOR  ivaaaoio  eiseMni6re....« 

BiMnasaes  and  noo-pnifH  oroanbaliona 
(EIDL)  without  cradK  avaRable  alse- 
wtiere 

Others  (Including  non-prolll  organizatiora) 

.uM.   mm^^ta  ^m^mlt^^J^    mIm  iiii  Ji  ii.  ii 

wnn  cfBon  avaiaoM  ataawnara .««.« 


8.000 
4.000 
8.000 
4.000 

4.000 
9.12S 


The  number  assigned  to  this  disaster 
for  physical  damage  is  237205  and  for 
economic  injury  the  number  is  680600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Not.  59002  and  GOODS]. 

Dated:  July  28, 1989. 
Susan  Engriaitar, 
AdnurUatrator. 

[FR  Doc.  89-18325  Filed  8-4-89;  8:45  am] 
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Review 

AQENCV:  Small  Business  Administration. 


ACTION:  Notice  of  action  subject  to 
intergovernmental  review  under 
Executive  Order  12372. 

SUMMARY:  This  notice  provides  for 
public  awareness  of  SBA's  intention  to 
refund  twenty-nine  presentiy  existent 
Small  Business  Development  Centers 
(SBDCs)  on  January  1, 1990.  Currentiy, 
there  are  54  SBDCs  operating  in  the 
SBDC  program.  The  following  SBDCs 
are  intended  to  be  refunded,  subject  to 
the  availability  of  funds:  Arizona, 
Arkansas,  Colorado,  District  of 
Columbia,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana,  Kansas,  Maine, 
Miimesota,  Montana,  Nebraska, 
Nevada,  New  Hampshire,  New  Jersey, 
New  Mexico,  North  Carolina, 
Oklahoma,  Oregon,  Pennsylvania, 
Rhode  Island,  South  Carolina,  South 
Dakota,  Tennessee,  Utah,  Washington 
and  Wisconsin.  This  notice  also 
provides  a  description  of  the  SBDC 
program  by  setting  forth  a  condensed 
version  of  the  program  annotmcement 
which  has  been  furnished  tq  eadi  of  the 
SBDCs  to  be  refunded.  This  publication 
is  being  made  to  provide  the  State  single 
points  of  contact  designated  ptirsuant  to 
Executive  Order  12372,  and  other 
interested  State  and  local  entities,  the 
opportimity  to  comment  on  the  proposed 
refunding  in  accord  with  the  Executive 
Order  and  SBA's  regulations  found  at  13 
CFR  part  135. 

EFFECnvE  date:  November  6, 1989. 
ADDRESS:  Comments  should  be 
addressed  to  Ms.  Janice  E.  Wolfe, 
Associate  Administrator  for  SBDC 
Programs,  U.S.  Small  Business 
Administration,  1441 L  Stieet  NW.. 
Washington.  DC  20416. 

FOR  nmTHER  iNPORMATKM  CONTACT: 

Same  as  above. 

SBA  is  boimd  by  the  provisions  of 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs."  SBA  has  promulgated 
regulations  spelling  out  its  obligations 
under  that  Executive  Order.  See  13  CFR 
part  135,  effective  September  30, 1983. 

In  accord  with  these  regulations, 
specifically  i  135.4,  SBA  is  publishing 
this  notice  to  provide  public  awareness 
of  the  pending  application  of  twenty- 
nine  presently  existent  SmaH  Business 
Development  Centers  (SBDCs)  for 
refunding.  Also,  published  herewith  is 
an  annotated  program  annotmcement 
describing  die  SEKDC  program  in  detail 

lliis  notice  is  being  published  at  least 
three  montiis  in  advance  of  the  expected 
date  of  refunding  these  SBDCt.  Relevant 
information  identifying  these  SBDCs  and 
providing  tlieir  mailing  adifaess  is 
IMOvided  bdow.  In  addition  to  this 
publication,  a  copy  of  this  notice  is 


being  simultaneously  furnished  to  the 
affected  State  single  point  of  contact 
which  has  been  established  imder  the 
Executive  Order. 

The  State  single  points  of  contact  and 
other  interested  State  and  local  entities 
are  expected  to  advise  the  relevant 
SBDC  of  their  comments  regarding  the 
proposed  refunding  in  writing  as  soon  as 
possible.  The  SBDC  proposal  cannot  be 
inconsistent  with  any  area-wide  plan 
providing  assistance  to  small  business, 
if  there  is  one,  which  has  been  adopted 
by  an  agency  recognized  by  the  State 
government  as  authorized  to  do  so. 
Copies  of  such  written  comments  should 
also  be  furnished  to  Ms.  Janice  E.  Wolfe, 
Associate  Administrator  for  SBDC 
Programs,  U.S.  Small  Business 
Administration,  1441  L  Stieet  NW., 
Washington,  DC  20416.  Comments  will 
be  accepted  by  the  relevant  SBDC  and 
SBA  for  a  period  of  90  days  from  the 
date  of  publication  of  this  notice.  The 
relevant  SBDC  will  make  every  effort  to 
accommodate  these  comments  during 
the  90  day  period.  If  the  comments 
cannot  be  accommodated  by  the 
relevant  SBDC,  SBA  will,  prior  to 
refunding  the  SBDC,  either  attain 
accommodation  of  any  comments  or 
furnish  an  explanation  of  why 
accommodation  caimot  be  attained  to 
the  commenter  prior  to  refunding  the 
SBDC. 

Description  of  the  SBDC  Program 

The  SBDC  operates  tmder  the  general 
management  and  oversight  of  SBA,  but 
with  recognition  that  a  partnership 
exists  between  the  Agency  and  the 
SBDC  for  the  delivery  of  assistance  to 
the  smcdl  btisiness  community.  SBDC 
services  shaU  be  provided  pursuant  to  a 
negotiated  Cooperative  \^ement  with 
full  participation  of  both  parties.  SBDCs 
operate  on  the  basis  of  a  btate  plan  to 
provide  assistance  within  a  State  or 
designated  geographical  area.  The  initial 
plan  must  have  the  written  approval  of 
the  Governor.  As  a  condition  to  any 
financial  award  made  to  an  applicant 
non-Federal  funds  must  be  provided 
from  sources  other  than  the  Federal 
Government  SBDCs  operate  imder  the 
provisions  of  Pub.  L  96-302,  as  amended 
by  Pub.  L  98-395,  a  Notice  of  Award 
(Cooperative  Agreement)  issued  by 
SBA,  and  the  provisions  of  this  Program 
Annotmcement 

Purpose  and  Scope 

The  SBDC  Program  is  designed  to 
provide  quality  assistance  to  small 
businesses  in  order  to  promote  growth, 
expansion,  innovation,  increased 
{Hvductivltyand  management 
improvement  To  aocomplish  these 
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objectivet.  SKX^s  link  resources  of  the 
Federal,  State,  and  local  governments 
with  the  resources  of  the  educational 
system  and  the  private  sector  to  meet 
the  specialized  and  complex  needs  of 
the  small  business  community.  SBDCs 
also  coordinate  with  other  SEA 
programs  of  business  development  and 
utilize  the  expertise  of  these  affiliated 
resources  to  expand  services  and  avoid 
duplication  of  effort. 

Program  Obfectives 

The  overall  objective  of  the  SBDC 
Program  is  to  leverage  Federal  dollars 
and  resources  witii  Otose  of  the  State, 
academic  community  and  private  sector 
to: 

(a)  Strengthen  tfie  small  business 
community; 

(b)  Contribote  to  the  economic  growth 
of  the  comnnnitiee  served; 

(c)  Make  assistance  available  to  more 
small  businesses  dian  is  now  possible 
with  present  Federal  resources; 

(d)  Create  a  broader  based  delivery 
system  to  tfie  small  business  community. 

SBDC  Progrcan  Organization 

SBDCs  are  organized  to  provide 
maximum  services  to  the  local  nnall 
business  community.  The  lead  SBDC 
receives  financial  assistance  from  the 
SBA  to  operate  a  statewide  SBDC 
Program.  In  States  where  more  than  one 
organization  receives  SBA  financial 
assistance  to  operate  an  SBDC,  each 
lead  SBDC  is  responsible  for  Program 
operations  throughout  a  specific  regional 
area  to  be  served  by  the  SBDC.  The  lead 
SBDC  is  responsible  for  establishing  a 
network  of  SBDC  subcenters  to  offer 
service  coverage  to  the  small  business 
community.  The  SBDC  network  is 
managed  uid  directed  by  a  full-time 
Director.  SBDCs  nmst  ensure  that  at 
least  80  percent  of  Federal  funds 
provided  are  used  to  provide  services  to 
small  businesses.  To  the  extent  possible, 
SBDCs  provide  services  by  enlisting 
volimteer  and  other  low  cost  resources 
on  a  statewide  basis. 

SBDC  Services 

The  specific  types  of  services  to  be 
offered  are  developed  in  coordination 
with  the  SBA  district  office  which  has 
jurisdiction  ovot  a  given  SBDC  SBDCs 
emphasize  the  provision  of  indepth, 
hi^-quality  assistance  to  small  business 
owners  or  prospective  small  business 
owners  in  complex  areas  that  require 
specialized  expertise.  Hese  areas  may 
include,  but  are  not  limited  to: 
management,  mariteting,  financing, 
accounting,  strategic  pUmnuig, 
regulation  and  taxation,  capital 
formation,  procuzemmt  assistance, 
human  resource  management. 


production,  operations,  economic  and 
business  data  analyns,  engineering, 
technology  transfv .  innovation  and 
research,  new  product  development, 
product  analysis,  plant  layout  and 
design,  agri-businsss,  computer 
application,  busintss  law  information, 
and  referral  (any  legal  services  beyond 
basic  legal  information  and  referral 
require  the  endorsement  of  the  State  Bar 
Association),  expvting,  office 
automation,  site  selection,  or  any  other 
areas  of  assistance  required  to  promote 
small  business  growth,  expansion,  and 
productivity  withiB  the  State.  The  SBDC 
shall  also  ensure  that  a  full  range  of 
business  development  and  tecluiical 
assistance  services  are  made  available 
to  small  businesses  located  in  rural 
areas. 

The  de^'ee  to  wliich  SfflXl  resources 
are  directed  towaads  specific  areas  of 
assistance  is  deteanined  by  local 
community  needs,  SBA  primities  and 
SBDC  Program  objectives  and  agreed 
upon  by  the  WA  district  office  and  the 
SBDC 

The  SBDC  must  offer  quality  training 
to  improve  the  skills  and  knowledge  of 
existing  and  prospective  small  business 
owners.  As  a  general  guideline,  SBDCs 
should  emphasize  the  provision  of 
training  in  specialized  areas  other  than 
basic  small  businass  management 
subjects.  SBDCs  should  also  emphasize 
training  designed  to  reach  particular 
audiences  such  as  members  of  SBA 
priority  and  special  emphasis  groups. 

SBDC  Program  Requirements 

The  SBDC  is  ren>onsible  to  the  SBA 
for  ensuring  that  all  programmatic  and 
financial  requirements  imposed  upon 
them  by  statute  or  agreement  are  met. 
The  SBDC  must  assure  that  quality 
assistance  and  training  in  management 
and  technical  areas  are  provided  to  the 
State  small  business  community  through 
the  State  SBDC  network.  As  a  condition 
of  this  agreement  the  SBDC  must 
perform,  but  not  be  limited  to,  the 
following  activities: 

(a)  The  SBDC  ensures  that  services 
are  provided  as  close  as  possible  to 
smaill  business  population  centers.  This 
is  accomplished  through  the 
estabUsfament  of  SBDC  subcenters. 

(b)  The  SBDC  ensures  that  lists  of 
local  and  regional  private  consultants 
are  maintained  at  tiie  lead  SBDC  and 
each  SBDC  subceater.  The  SBDC  utilizes 
and  provides  compensation  to  qualified 
small  business  vendors  such  as  private 
management  consultants,  private 
consulting  engineers,  and  private  testing 
laboratories. 

(c)  The  SfiDC  is  responsible  for  die 
development  and  expansion  of 
resources  within  the  State,  particularly 


the  development  of  new  resources  to 
assist  small  businesses  that  are  not 
presently  associated  with  the  SBA 
district  office. 

(d)  The  SBDC  ensuiies  that  working 
relationships  and  op^  communications 
exist  within  the  financial  and 
investment  communities,  and  with  legal 
associations,  private  consultants,  as 
well  as  small  business  groups  and 
associations  to  help  address  the  needs 
of  the  small  business  commimity. 

[e]  The  SBDC  ensures  that  assistance 
is  provided  to  SBA  special  emphasis 
groups  throu^ont  the  SBDC  network. 
This  assistance  shall  be  provided  to 
veterans,  women,  exporters,  the 
handicapped,  and  minorities  as  well  as 
any  other  groups  designated  a  jjiaanlbg 
by  SBA.  Services  provided  to  special 
emphasis  ptnqis  shall  be  perfoimed  as 
part  of  the  Cooperatiiw  Agreement 

Advance  Understandings 

The  Lead  SKX:  and  all  SBDC 
subcenters  aball  operate  on  a  forty  (40) 
hour  week  basis,  or  daring  the  normal 
business  hours  of  the  State  or  ifost 
Organization,  throughout  the  calmdar 
year.  The  amount  of  tkne  allowed  the 
Lead  SBDC  and  subcenters  for  staff 
vacations  and  holidays  shall  conform  to 
the  policy  of  the  Host  organization. 

Dated:  )uiy  27, 1988. 
Suaan  Bngeleiter, 

Administrator. 

Addresses  of  Relevant  SBDC  Dtrectors 

Mr.  Dave  Smith,  State  Director, 
Gateway  Community  College,  108 
North  40th  Street,  Phoenix,  Arizona 
85034,  (602)  392-5224 

Mr.  Paul  McGinnis,  State  Director, 
University  of  Arkansas,  100  South 
Main,  Suite  401,  Little  Rock.  Arkansas 
72201.  (501)  371-5381 

Dr.  Richard  E.  Wilson.  State  Director. 
Colorado  Community  College,  600 
Grant  Street  Suite  505,  Denver, 
Colorado  80203,  (308)  894-2422 

Ms.  Nancy  Flake,  Stale  Director, 
Howard  University,  6th  and 
Fairmount  St,  NW.,  Room  128, 
Washington,  DC  20059,  (202)  636-5150 

Mr.  Jerry  Cartwright  State  Director, 
University  of  West  Florida,  Building 
38,  Pensacola,  Florida  32514,  (904) 
474-3016 

Ms.  Jennifer  Horton,  University  of 
Georgia,  Chicopee  Complex,  Athens, 
Georgia  30602,  (404]  542-5760 

Mr.  Ronald  Hall,  State  Director,  Boise 
State  University,  1910  University 
Drive.  Boise.  Idaho  83725,  (208)  38&- 
1640 

Mr.  Jeff  Mitchell,  State  Director,  Dept  of 
Commerce  &  Community  Afi^.  620 
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East  Adasas.  Street,.  Sprioflield, 
lUineis  ea701r  (217)>524>«866 

Mr.  Steve  Thrash,  State  DireetOF.. 
Indiana  Economic  Developmeitf. 
Council.  One  North  Capitol..  Suite  200, 
Indianapolis,  bidiana  4S204,  [317)  634- 
1690 

Mr.  Tbm  Hull,  State  Director,  Wichita 
State  University,  Campus  Box  148;  021 
Clinton  Hall,  Wichita,  Kansas  87V3S, 
(316)  689-^193 

Mr.  Robert  Hird  State  Director, 
University  of  Southern  Maine,  249 
Deering  Avenue,  Pwtland,  Maine 
04102.  (207)  780-4420 

Mr.  Nffike  Milea,  Acting  State  Dicsctor, 
Greatec  Minnesota  CiaipoBation,  1250 
International  Cientre,.  900  Second 
Avenue,  South  Minneapolis, 
k^nnesota  55402,  (612)338-6686 

Mr.  Rodney  Jorgensen.  Acting  State 
Director  Montana  Department  of 
Commerce,  1424  Nihft  Avenue, 
Helene,  Montena  5962%  (4067444-4780 

Mr.  Robert  Bemier,  State  Orreetor, 
University  of  Nebrasfts/Omaha.  Peter 
Kiewit  Center,  Oma^  Nebraska 
68182,  (402)  55«-2SZl 

Mr.  Samuel  Mlaks..  State  Dbector,. 
UaivaalgF  a£Na!vnia/ftem);.GaUege 
of  Business  Admin.*  Rem.  Ncvn^ 
89557-0018)  (70^  764-171^ 

Mr.  James.  Bean,  State  Direetdc. 
Univeraily  of  New  Uan^jshire,  460 
Commeicial  St.  Room  311,. 
Manchester,  NU03ini,  (603)625-4522 

Ms.  Janet  Holloway,  State  Director, 
Rutgers  University,  Ackerson  Hall,  3rd 
Floor,  180  Uhiversity  Street.  Newark, 
New  Jersey  07102,  (201)  648^950 

Mr.  Scott  Dau^terty;  State  Director, 
University  of  Norar  Carolina,  820'Clay 
Street,  Raleij^,  NordtCSrolina  2760!^ 
(919)733-4649^ 

Dr.  Grady  ^mniiigton'.  State  Director;  SE 
Oklahome  State  Uhiversrty,  Station  A, 
Box  «ig«,  Itoant.  OUlshoraa  74ffm, 
(405)  9a>-0877 

Mb  Sudy  Coder,  State  EMreetOB,  Lane 
Cnnanmty;€Msgs^  98  West  UMb 
Aveoue*  SBile:  21ft.  Bagsne.  Ovagaa 
97401.  (503)  726-2250 

Mr.  Gregory  Hig^ns.  State  Dizector.. 
University  o£  PennsyWoBio,  The 
Wharton  School,  3201  Steinheigr 
DieteichiHttiyCCPhilarfprphki,  PA 
18104..  (;ZlS)8»42ig 

Mr.  Dougl'as  jbbUngi  State  Directorr 
Bryant  CbOege,  SmithfieFd,  RT  02917, 
(401)232^41111 

Mr.  WiHiam  Litdeiohn,  State  Director, 
Uhrversrty  of  Sduib  GGDottna,  Qriliege 
orBtasmess  Adndn;,  ColuniDis,  South 
Carriine  ZKOBi  (8aB)777M9er 

Mr.  Donald  GreenfiisM,  Slate  Dseeter, 
UnivsBaity  ef  SoBdiiE)alnla..4MEa8r 
Clarii..VaiaxSttBn^Si>  57018.  (IWS^aZT- 
5272 

Or.  Laeaaid  Boasee,,  State  DIssctDC 
Merafhisi  State  Uesrarsity^  Mera^Usi 
Teanassee  aUS2.  (9B1]|  678-2580 


Mr.  KumsB;  Davisi.  Stete  Direelar. 
Ibuveisity  oTUtalk;  880  South  209 
Easf^  Suite  418;  Salt  Lake  City,  Utah 

84iit  (801)  an-7go5 

Mr..Lyle  Andlerson.  State  Director, 
Washington  State  University..  College 
of  Business  andrEcananues,  PuUman, 
Washia^e  90184..  (500)  335^578 

Mr.  W'SUamPinkovJta,  Stale  Dtiectac 
University^  of  Wisconsin,  602  State 
Street,  Second  Floor,  Madison, 
Wisconsin  53703,  (608)  263-7794 

Mr.  Randy  Grissom,  State  Director, 
Santa.  Fe  Community  College,  PiDi 
Box  4187,  Santa  Fe;  New  Mexico 
^5eZr-41^ 

[PR  Doc  89-18321  Filed  S-4-S9;  8:45  am] 

SILUNGCOOEI 


R«gla»  r  Adviawir  CmmcNS;  PuMia 
MaettAOt 

The  CIS.  Small  Business 
Administratian  Re^en  I  Advisory 
Council,.  Ibcaled  m.  the  geographical  aiea 
of  Hartford,  wiH  hold  a  puMis  meeting: 
at  8:00  a  jn.  on  Monday,  August  14. 1989, 
at  the  Days  Inn.  900  East  Main  Street 
MeridJen.  Connecticut  to  discuss  such 
matters  as  may  be  preseated  by 
members,  staff  of  the  U.S^  Small 
Business  Adminiatratiea,  oc  others 
pesent 

For  fiirther  information,  write  or  call 
Henry  A.  Povinelii,  District  Director, 
U.S.  Small  BnsineaaAdministratioxt  330 
Main  Street  2nd  Floor  Hartford. 
Connecticut  06108.  phone  (203)  240-4670. 

Dated:  Angustt  19S9i 
R.WBIiBKCroraU«H, 

Acting  ISrector,  Office  of  Advisory  Councils. 
[PR  Dbc  80-18323  Fffed  »-*-«»,  8:46  am) 


RetTow  VII  A#aliary  Coowcl^  AiCii& 
Maating. 

The  U3.  Small  Busiaess 
Administration  Region  VH  Advdsory 
Council,  located  in  the  y egraphical  asea 
of  Kansas  City,  will  hold  a  pubUe 
meeting  fioia  10.-00  a.m.  to  12:0&p.Bu  on 
Wednffflday,  Auffist  30t  1988,  al  the 
Federal  ResarvelBBk  Coaunonity 
Room„  lOdi  «id  Grand,.  Kansas  City, 
Missouri,  to  dLscusasnch  matters  as 
majT  be  psesented  by  members,  ataSeS 
theU&  Satall  Buskiesg  AdmJBiwfraiian, 
or  others  present 

Fas  furAei  ialoniKitioii,  vaite:as  call 
Gleam  Dmm..  DisAnct  Disectnt,  U& 
Smirili  Bimiaefia  AJsaJHisteaiioBt  llfia 
Gea^  Aveoitei  6th  FIms.  Kwuaa  City, 
Missouri,  84M8k  phone  (81^  374-8788. 


Dated(  luljr  28»  19aft 
R.WittiflBCi«uitelll 

Acting  Director.  Office  of  AdriaoryComtetlg. 
^  Doc.  8»-183Z4>nied  ^-9-9^,  8:fi  am] 
siLUNO  coos  w»i-ei-» 


DEMRTMENT  OF  TBANSMItTATIQIt 


Petttlonafoc 
BurllngtaRN 
liiaHftRM  nsad 


BurllngtaR  NoflUiam  RaNraa^a^  Lont 


In  accordance  with  49  CFR  211.9  and 
211.41  and  45  U.S.C  l-18^and  1013, 
notice  is  hereby  given  that  the  Federal 
Railroad  Adminiatiai^n  (FRA)^has 
received  requests,  for  waivers  of 
compliance  with  certain  requirements  of 
the  federal  railroad  safety  laws  aad 
regulations.  The  individual  pelitioBS  are 
described  below,  including  the  parties 
seeking  relief,  tke  oe^atory  provisioBS 
inTobiad,  and  the  nature  of  the  relief 
being  requested. 

Burlington'  Northern  Raftoad 

Waiver  Peiititm  Docket  Numbers  PB- 
89-4  and  SA-a»~a 

The  BurUngton  Northern  Railcoad 
(BN)^  seeks  waivers  of  compliance  to 
permit  the  operation  af  raikoad/ 
highway  vehicles  which  are  designated 
as  "RoadRailer"  units.  The  railroad 
proposes  to  operate  RoadRailer  unite 
commingled  in  tcatns  behind  double- 
stack  container  ears.  A  deuble-staek 
container  car  is  a  deep'Weil  articulated 
car  comprised  of  five  units  permanently 
coupled  together,  ea  eackujait  of  which 
two  or  more  cargO' containers  are 
stacked  on  top^  of  each  other  (a  double- 
stack  coofiguxatiao).  The  RoadRsilers 
are  almost  identical  to  thestsadard 
semi-trailer  preseaUy  used  to  haul  cargo 
over  the  higbw^,  the  only  di^rence 
being  that  they  are  equipped  with  a 
special  dcawbar,  railraadi  running 
wheels  and  a  special  railroad  brake 
system.  The  RoadRailer  model  Mark  IV 
has  the  aailsoed  wheels  nauated  on  a 
single  aode  between  the  taadem>  Ufhway 
wheels  sf  the  semi-b-aiter,  aad  the 
RoadlUiies  Btedel  Merit.  V  sestt-traiier  is- 
supported  (o>  a  standard  TU-ten  freight 
car  truck.  The  RoadRailer  vehiclea.  by 
design,  esanot  be  subieeted  to 
traditianal  seriteUag  praeediaes  thet 
conducted  in  raibeod  dasaiftcation 
yards.  The  coupler  aoseaMy  eaU  an^ 
coaple  ta  aaelheB  Rsaditeiiar  vi 
to  a  flpedafiy  daaigaed  adapter 
between  the  Iseaaaotrse:  antf  a 
Road&ailas  treia;  and  tie  dsawbar 
heighi  is  nonstaadord. 
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Several  raihiMds  have  ctrnditional 
waivers  that  pomita  them  to  operate 
trains  consistiiig  wholly  of  RoadRailers. 
The  conditional  waivers  pennit 
noncompliance  widi  all  the  provisions  of 
the  Safety  Appliance  Standards  (49  CFR 
part  231).  These  regulatory  standards 
include  provisions  for  the  number, 
location  and  dimensional  specifications 
for  the  handholds,  ladders,  sill  steps  and 
hand  brakes  that  are  required  for  each 
railroad  freight  car.  The  waivers  also 
pennit  noncompliance  with  a  provision 
of  the  Railroad  Power  Brakes  and 
Drawbars  Regulations  (49  CFR  part  232], 
§  232.2,  whidi  sets  the  requirements  for 
the  height  of  drawt>ars  in  cars  used  in 
freight  service.  The  waivers  granted  to 
the  several  railroads  generally  include 
the  following  conditions: 

(1)  That  the  RoadRailer  units  may  not 
be  interdianged  with  any  other 
railroads; 

(2)  That  train  length  is  restricted  to  75 
units  maximum; 

(3)  That  RoadRailer  units  may  not  be 
commin^ed  with  conventional  railroad 
rolling  equipment  (Note:  For  the  purpose 
of  this  waiver  "not  be  commingled" 
means  that  RoadRailer  units  may  only 
be  operated  in  trains  consisting 
exclusively  of  RoadRailer  units,  adaptor 
car  and  locomotives); 

(4)  That  an  adaptor  unit  must  be  used 
between  the  hauling  locomotive  and  the 
first  car  in  the  RoadRailer  frain; 

(5)  That  FRA  will  permit  the  hauling 
of  hazardous  materials  in  RoadRailer 
vehicles  provided:  (1)  That  the  particular 
commodities  are  limited  to  those  listed 
in  Table  2  of  49  CFR  172.504;  and  (2)  that 
the  shipment  of  such  hazardous 
materials  complies  with  the  other 
relevant  provisions  of  the  hazardous 
materials  regulations.  Additionally,  the 
FRA  will  permit  the  operation  of  the 
RoadRailers  under  the  placarding 
provisions  of  49  CFR  172.504(c)  during 
rail  movement  of  these  vehicles; 

(6)  That  the  railroad  shall  issue 
operating  rules  and  safety  rules  for  its 
employees  which  warn  them  that  they 
must  not  attempt  to  mount  or  dismount 
RoadRailer  semi-trailers  because  they 
are  not  equipped  with  safety  appliances; 

(7)  When  brake  cylinder  piston  travel 
is  in  excess  of  IVi  inches  on  the  Mark  IV 
RoadRaUers,  the  air  brake  cannot  be 
considered  in  efiective  operating 
condition;  and 

(8)  All  Federal  safety  regulations 
except  those  exemptions  listed  in  this 
waiver  must  be  complied  with. 

BN  Waiver  Petition  Docket  No.  SA- 
89-8  seeks  a  waiver  of  compliance  with 
the  Safety  Appliance  Standards  (49  CFR 
part  231)  to  the  extent  that  the 
RoadRailers  may  be  operated  without 
handholds,  ladders,  sill  steps  and  hand 


brakes  that  are  reqviredior  each 
railroad  frei^t  car.  BN  Waivet  Petition 
Docket  No.  re-69-4  seeks  a  waiver  of 
compliance  with  a  provision  of  the 
Railroad  Power  Brakes  and  Drawbar 
Regulations,  232.2,  to  the  extent  that  the 
RoadRailers  may  be  operated  with 
coupler  heights  Uiat  exceed  the 
regulatory  maximum  of  34^  inches 
above  the  top  of  the  rail  having  a  height 
of  approximately  49  V^  inches  to  achieve 
compatibility  between  highway  and  rail 
operation. 

The  waivers  granted  by  FRA  to  the 
railroads  operating  the  RoadRailers 
prohibit  the  commiagling  of  the  vehicles 
in  trains  with  any  other  freight  cars,  and 
it  is  this  condition  that  the  BN  wishes  to 
have  eliminated.  The  BN's  justification 
that  it  be  permitted  to  operate 
RoadRailers  behind  double-stack  can  is 
based  upon  the  findings  of  tests 
performed  at  the  Tmnsportation  Test 
Center  (TTC)  in  Pueblo,  Colorado  in  the 
fall  of  1988.  These  tests,  which  were 
patterned  after  the  Association  of 
American  Railroads  (AAR)  Chapter  XI 
certification  for  new  <uid  untried  cars, 
included  high  speed  stability,  stop 
distance,  curving,  and  tests  over 
perturbed  track,  such  as  rock  and  roll, 
pitch  and  bounce,  yaw  and  sway,  and 
bunched  spiral.  Additional  tests,  not 
required  by  the  A^  but  considered 
necessary  by  the  BN,  included 
longitudinal  train  forces,  crossovers, 
turnouts,  grade  braking  simulations,  and 
braking  in  curves  and  crossovers.  To 
accommodate  the  ooupling  of  the 
RoadRailer  unit  to  the  doublestack  car, 
a  newly  designed  connector  on  the 
double-stack  car  was  utilized  and  tested 
at  the  same  time.  In  pitch  and  bounce 
tests,  the  last  double-stack  truck  springs 
consistently  bottomed  out  at  high  speed 
during  the  bounce  lest  when  connected 
to  a  loaded  Mark  IV  RoadRailer,  and  it 
was  concluded  that  an  upgraded  spring 
group  was  needed  for  the  double-stack 
car  to  prevent  this  from  occiuring. 

The  carrier  states  that.  "Based  upon 
the  findings  of  these  tests,  the  BN  has 
recommended  the  following  criteria  for 
integrated  operation: 

1.  Trains  will  be  limited  to  three  (3) 
six-axle  locomotives,  up  to  five  (5) 
double-stack  cars  |)25  units)  followed  by 
up  to  forty  (40)  RoadRailer  units. 

2.  Empty  RoadRailer  units  will  be 
blocked  together  behind  loaded 
RoadRailer  units  at  the  rear  of  the  train. 
Double-stack  and  RoadRailer  units  will 
not  be  interspersed. 

3.  New  double-stack  cars  wiU  be  used 
in  captive  service  srd  equipped  with  a 
connector  at  both  ends,  a  second  brake 
pipe  and  fully  automatic,  modified  brake 
equipment  (load/ empty  device). 


4.  The  connector  will  require  design 
refinements  that  are  to  be  overseen  by 
Trailer  Train  for  production  model 
versions. 

5.  Double-stack  cars  used  in  captive, 
integrated  service  will  have  the  end  70- 
ton  trucks  equipped  with  fiilly  rated 
spring  groups." 


Long  Island  Railroad 

Waiver  Petition  Docket  Number 
PB-89-5 

The  Long  Island  Rail  Road  (LI),  on 
behalf  of  the  New  York  Cross  Harbor 
Railroad  Terminal  Corporation  (NYCH) 
and  Intermodal  Concepts.  I^a  (ICI), 
requests  that  the  Fedeeal  Railroad 
Administration  (FRA)  grant  a  permanent 
waiver  of  compliance  with  FRA's 
coupler  height  regulation  (49  CFR  232.2) 
to  permit  the  bogie  equipment 
manufactured  by  ICI  to  be  operated  and 
scheduled  as  often  as  fraffic  dictates. 
The  U  petition  is  based  upon  the 
assertion  that  the  bogies  have  passed  all 
tests  in  the  FRA-approved  test  program. 
Docket  Number  H-88-1.  without 
interference  or  difficulty  under  the  most 
stringent  conditions.  See  description  of 
proposed  test  program  in  Federal 
Register,  Vol.  53,  p.  10381  (^ril  1, 1988). 

The  ICI  System  vehicle  is  a  bogie  22 
feet.  4  inches  in  length  between  end 
sills,  with  two  axles  and  28-inch 
diameter  wheels.  The  earless  system 
uses  a  bogie  with  both  a  depressed  deck 
that  holds  the  rear  tandem  wheels  of 
one  semi-trailer  and  a  hitch  that 
connects  with  the  kin^in  of  the 
adjacent  semi-trailer.  This  system 
utilizes  the  semi-trailer  vehicle  as  the 
structure  through  whicli  longitudinal 
train  forces  are  transmitted.  Sluing  of 
the  bogie  under  the  semi-trailers  is 
accompUshed  by  a  swivel  support  under 
the  tandem  wheels  allowing  7.5  degrees 
maximum  rotation  and  rotation  between 
the  semi-trailer  kingpin  and  the  bogie 
hitch. 

The  current  model  of  the  bogie  is  in 
compliance  with  the  requirements  of  the 
Safety  Appliance  Standards  (49  CFR 
part  231).  The  bogie  is  equipped  with  AB 
type  air  brake  valves.  The  brake  pipe  or 
train  line  is  a  %-inch  hose  connected 
between  the  bogies.  These  flexible 
hoses  are  retained  in  a  retractable  reel 
located  on  each  bogie,  which  allows  for 
variations  in  length  of  the  semi-trailers 
being  hauled,  and  also  for  moving  only 
the  bogies  coupled  together. 

A  train  comprised  of  bogies  and  semi- 
trailers will  have  automatic  couplers  at 
the  hauling  locomotivs  and  at  the  rear 
end  of  the  train  of  a  standard  height  as 
required  by  49  CFR  2aZ2  (center  line  of 
knuckle  31^  to  34  Vi  inches  above  the 
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top  of  the  rail);  however,  tfte 
intermediate  automatic  coMpleiS'aH'nBk 
in  compliance,  and  the  center  line  of  die 
knuckles  is  27  inclie»ab«vrtliatopaf 
the  rail.  This  coupler  arrangement  was 
designed  to  be  only  27  inches  above  the 
top  of  ifaeEaittogBLBiatapiBBtfte 
bogies  being  interspersed  with  anjn 
type  ttba^  car  eqajprneat  Tk» 
bogies  walk  27-indl  coapkrhcitMs ' 
stenciled,  "NonsSnadasd  Ctapl«r 
Height" 

The  ICI  bogie  ttaio,  hejpn  nyeratinws 
on  December  22, 1988..  between 
GreenviDe  Tend,  Jersey  City,  New 
Jersey,  and  Farmingdale,  New  Yoric. 
Sem»-teailBrs  are  kwded  oa  tke-ba^frue 
Greenville  Yard  wiik  ■  gaBtey^t«i»: 
loader.  NYCH  plaoiatke  bog^aena- 
trailers  on  a  car  float  barge  al  Greenville 
Yard  for  movement  across  New  Yoric 
Harbor  to  Broekljm,  NewTotk.  The 
bogies  are  iBterchan^eA  to  the  LI  fier 
delivery  to  Farmingdale,  a  distancftof 
approximately  35  miles.  The  speed  of 
the  operation'  does  not  exceed'  30'  mph. 

Interested  parties  are  invited  ta 
participate  in  these  pESQecdiBgs  by 
submitting  written  views,  data»QB 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
conneetien  wift  these  proceedings  since 
the  facts  do  not  appear  to  waiaiit  a 
hearing.  If  any  ijnterested  parses  desi^ 
an  opportunity  for  orrt  comment,  theji 
shotUd  notify  FRA.  in  writing,  befaavtb* 
end  of  the  comment  period  and  specify 
the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  idmti^Aa 
appcopiBta  dflchatnunAer  (Si^..  Waiver 
Petition  Docket  Number  PB-«9p-4)  and 
must  be  submitted  in  tripUcate  to  the 
Deeket  Cleric  Office  of  CSief  Counsel. 
Federal  Ra&oad  AdmiiHSttatioH,  Nassif 


Building,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Communications 
received  before  September  20, 1989  will 
be  considered  by  niA  before  final 
action,  ia  taWon-  nnrnmantu  received 
after  that  date  will  be  considered  as  far 
as  practicafcfer.  AkwsMm. 
communications  concerning  these 
proceedings  are  available  for 
examination  duiing  regular  business 
hours  (9  a.m.  to  5  p.m.y  in  Room  8201, 
Nassif  Bmlding»  400  Seventh.  Street,  SW., 
Waahingten,  DC  2059a 

Issued  in  Washington.  DC  on  July  31, 1968. 
].W.WttA, 

Associate  Administrator  for  Safety. 
[FR  Doc.  8&-ia338  Filed  a-4-8a;  8:4&  am) 

HLUNQ  CODE  4t10-OMi 


DEPARTMEMT  OT IMETKEASURV 

Public  Information  Cdlaction 
Requlramanta  SulNNllla#t»OMBtar 


Date:)uljr3i.: 

The  Dupai  teicHt  ef  Tteasury  has 
submittea  tne  Rnlowinf  public 
information  collection  requirement(js):  to 
OMB  for  review  and  clearance  undbr 
tha  Paperwadc  Ea(LicliaiL  Act  af  IsaOi 
Pub.  L  9&-511.  Copies  of  the 
submissioBts^  magr  ba  abtainad  by 
calling  the  TiaansjrBsBaaBCfearaBea 
Officer  listed  Commentsi  wgaidaag  tftia 
inf ormatios  eeBsetion  shoaM  be 
addressed  to  the  OMB  reviewer  Bated 
and  to  the  Treasury  Departtnanl: 
Clearance  ^Bcez.  Di^aiUnent  of  the 
Treasuzy.  Baam.  2409»  ISOQ  Peiuia^vaaia 
Avenae.  NW.»  Washwgoa  DC  20Z2a 

Departmental  Offfass 

OMBNumbeBUmw 


Aras  Atelier  TK-i  (faraer^  IDF 
90-19.1)  and  FPI-2  (formerly  TD  F  90- 
19.2) 

Type  of  Review:  New  Collection 

Title:  Fureigu  Portfolio  Investment 
Survey  Forms  and  Instructions 

Dgftcrfptian:  The  purpose  ut  the 
survey  is  to  defpimine  tha  nwnpi'^tla 
aad  aBPSgalii  valoe  sf  portf oha 
investment,  form  of  investments,  types 
of  nxvestors,  na6onafit3r  of  investors  and 
recorded  ressdence  ml  luieiyi  peiwaSe 
holders,  diversification  of  bBtdfapsbir 
economic  sector,  and  holdeia  of  recocd. 
Affected  public  consists  of  issuers  and 
holders  of  record  of  secnrities. 

ReapondentK  Businesses  or  other  for- 
profSl,  Federal  agencies  or  employees 

EsUmaled  Number  afBeapoDdentB/ 
RecordkeepeiK  1.950 

EstiojMlBd  Butdeu  Houms  Pet 
Respoasg/BeeardMaepiitgi 

FormFn-t— ai  hoots 
Ftam  PP»-a-M»he«s 
KecsPokeepiBg— lO  nonrs 

FfeqaencyofJtBspanse:  Other 
(Reports  coRlected  aace  ever;  five  yearsl 

Rtiinated  Total  R/^Jortiag  Burden: 
88,500  hours 

Claaraaea  Officer,  Dale  A^Maigaa 
(202)^  afift-26aa.  D^actBantai  QfiGaa. 
Room  24aa  MaiaTkeaauiy  BnldiBf* 
1500  Penas3^vaiua  Avaoiie,  NW.. 
Washintfnn,  DCaQ22a 

OMBiKefneMWj:  Mtk>  Sasdeihauf 
(202)  39&-6iBIX  Offica  af  MMMgswsl 
and  Bud^.  Roem  300i..  Nnr  Easotfimc 
Office  BuikUag,  WasUigte^,  DC  2BGaft 
Lal»K.l 


Departmental  Htpattaj-ManagammtOtfieet:. 
[FR  Do&  »-aB2n>aed>4>48|  SMS-aiiif 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  54,  No.  150 
Monday,  August  7,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


fEDOUL  DVOSIT  MSURANCe 
COWORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  11:37  a.m.  on  Tuesday,  August  1, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  (1)  Administrative 
enforcement  proceedings;  (2)  matters 
relating  to  the  possible  dosing  of  certain 
insured  banks;  (3)  matters  concerning 
the  Corporation's  corporate  activities; 
and  (4)  matters  relating  to  assistance 
agreements  pursuant  to  section  13(c]  of 
the  Federal  Deposit  Insurance  Act. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman  L 
William  Seidman,  seconded  by  Director 
C.  C.  Hope,  Jr.  (Appointive),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8),  (c)(9){A)(i).  (c)(9)(A)(ii).  and 
(d)(9)(B)  of  the  "Government  in  the 
'  Sunshine  Act"  (5  U.S.C.  552b(c)(2).  (c)(4). 
(c)(6).  (c)(8),  (c)(9)(A)(i),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  August  2, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fddnun, 
Deputy  Executive  Secretary. 
[FR.  Doa  89-18491  FUed  8-3-89;  11:11  am] 

BILUNQ  CODE  ITII-OI-II 


HARRY  S.  TRUMAN  tCHOUUISHIP 
FOUNDATION 

TIME  ANO  date:  10;30  am  Monday, 
September  25, 198a 

place:  The  Army  and  Navy  Club,  901 
17th  Street  NW.,  Washington,  DC  20006. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

matters  to  be  considereo: 

Portions  open  to  the  public: 

1.  Call  meeting  to  order. 

2.  Adoption  of  propoied  agenda. 

3.  Approval  of  minutes  of  April  17, 1989 

meeting. 

4.  Report  of  the  Chaiiman. 

a.  Discussion  of  any  proposed  changes  in 
1990  scholarship  program.  Possible 
impact  of  Gramm-Rudman  in  1991. 

b.  Discussion  of  the  PubUc  Service 
Conference,  Lexington.  VA.  on  October 
20-21, 1989. 

c.  Report  on  Awards  Ceremony, 
Independence,  MO  on  May  6, 1990. 

d.  Suggestions  for  future  Awards  Ceremony 
speakers. 

e.  Retirement  of  Executive  Secretary. 

5.  Report  of  Executive  Secretary. 

a.  Status  of  Trust  Fund. 

b.  Regional  Review  Panel  update. 

c.  Comments  on  1919  Faculty 
Representatives. 

d.  Outlook  for  1989>90  nominations. 

6.  Resolution  to  empower  the  Chairman/ 

Executive  Secretary  to  enter/renew 
contracts,  conclude  agreements,  and 
conduct  other  Fotuidation  business. 

7.  New  Business. 

8.  Discuss  and  set  date,  time  and  place  of 

Spring  Board  Meeting,  April,  1990. 

9.  Adjournment.         i 

CONTACT  PERSON  TOR  MORE 
information:  Malcolm  C.  McCormack, 
Executive  Secretary,  Telephone  (202) 
395-4831. 


Malcolm  C.  McCormack, 

Executive  Secretary. 

[FR  Doc.  89-18525  Filed  8-3-89:  2:40  pm] 

BILUNG  CODE  9SOHI1-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

A  majority  of  the  Board  determined 
by  recorded  vote  that  the  business  of  the 
Board  required  holding  this  meeting  on 
less-than-normal  notice  and  that  no 
earlier  announcement  was  possible. 

TIME  AND  DATE:  9:00  a  jn.  Thursday, 
August  3, 1989. 

PLACE:  Board  Room,  Eighth  Floor,  800 
Independence  Avenue,  SW.. 
Washington,  DC.  20594. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  NTSB  Statement  on  Confidentiality  of 
CVR  Tapes. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  August  2, 1989. 
Bea  Hardesty, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  89-18540  Filed  »-3-89;  1:33  pm] 
BIUJNQ  COOE  7S3»41-M 

POSTAL  RATE  COMMISSION 

Meeting 

TIME  AND  date:  10:30  a.m.,  Thursday, 
August  10, 1989. 

place:  Hearing  Room,  1333  H  Street, 
NW.,  Suite  300,  Washington,  DC  20268. 
status:  Open.  | 

MATTERS  TO  BE  CONSIBERED:  To  discuss 
a  final  rule  in  Docket  No.  RM88-2, 
Express  Mail  Rulemaking. 

CONTACT  PERSON  FOR  MORE 

information:  Charles  L  Clapp, 

Secretary,  Postal  Rate  Commission, 

Room  300, 1333  H  Street.  NW., 

Washington,  DC  20268-0001.  Telephone 

(202)  789-6840. 

Charles  L  Clapp, 

Secretary. 

[FR  Doc.  89-18541  Filed  8-3-89;  1:33  pm] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Oflioe  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marfcetlng  SarvicB 
7CFRPart51 
[Docket  Na  FV-89-200] 

PhtMpptes;  Grade  Standards 

Correction 

In  proposed  rule  document  89-17411 
beginning  on  page  31338  in  &e  issue  of 
Friday,  July  28. 1989.  make  the  following 
corrections: 

1.  On  page  31338,  hi  the  third  column, 
under  "Changes  hi  Definition  of  Terms", 
in  the  second  paragraph,  in  the  third 
line,  "straight"  was  misspelled. 

2.  On  page  31342.  in  Table  1  footnote 
2.  "AU"  should  read  "AL". 

3.  On  page  31343.  in  Table  2  footnote 
1.  "designation"  should  read 
"destination". 

S  51.1494   [Corrected] 

4.  On  the  stmie  page,  in  {  51.1494.  in 
the  third  Une,  "extent"  should  read 
"extend". 

{51.1495   [CorrsetMl] 

5.  On  the  same  page,  hi  {  51.1495.  in 
the  fourth  line,  "noticeable"  should  read 
"noticeably". 


I81.1S1Q   [Correded] 

6.  On  page  31344.  hi  1 51.1510,  hi  the 
table,  under  "Injury",  hi  the  13th  Une, 
"hiches"  should  read  "mch";  in  the  18th 
Une  "or"  should  be  removed;  and  in  the 
22nd  line,  hisert  "slightly  detracts  from" 
after  "than". 

7.  On  the  same  page,  in  the  same 
section,  hi  the  table,  under  "Damage",  hi 
the  second  line,  "inches"  should  read 
"hich".  and  "when  bruise"  should  read 
"when  a  bruise". 

8.  On  the  same  page,  in  the  same 
section,  hi  the  table,  under  "Serious 
damage",  hi  the  16th  Une,  "brow-black" 
should  read  "brown-black". 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspection 
Service 

[Docket  Na  89-128] 

Receipt  of  a  Permit  Application  for 
Release  Into  ttie  Environment  of 
Genetically  Engineered  Organisms 

Correction 

In  notice  document  89-17272, 
appearing  on  page  30913  m  the  issue  of 
Tuesday,  July  25, 1989,  make  the 
foUowing  correction: 

On  page  30913,  hi  the  table,  hi  the  fifth 
column,  uisert  the  entry  "New  York". 

MJJNQ  COOE  inS-OI-O 


Fadmd  Rasiatar 
VoL  64.  No.  150 

Monday,  August  7.  1989 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-06(M33S-12] 

Arinna:  Reaouree  Management 
Planning;  Yuma  DIstriet  Resource 


Correction 

In  notice  document  89-16788, 
beguining  on  page  30113  hi  the  issue  of 
Tuesday,  July  18, 1989,  make  the 
foUowing  correction: 

1.  On  page  30113,  hi  the  3rd  column, 
under  SUPPLEMDrrAinr  intowmatiow,  m 
designated  para^aph  1,  hi  the  15th  Une, 
after  "section",  add  "(Issue  #4)  and 
Recreation  section". 


DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Parts  110. 162.  and  165 
[COD  0548-17] 

Special  AndMrage  Areas,  Anehorags 
Grounds,  and  Regulated  Navigation 
Area,  Hampton  Roads,  VA 

Correction 

In  rule  document  89-347  beginning  on 
page  604  m  the  issue  of  Monday, 
January  9, 1989,  make  the  foUowing 
correction: 

S  110.168   [Corrected] 

On  page  606,  in  the  second  column,  in 
S  110.168(a)(4)(i),  the  second  paragraph 
designated  "(A)"  should  be  designated 
"(B)". 

BUJNa  CODE  ICOMI-O 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRPart44 

Federal  Acquisition  Regulation  (FAR); 
Subcontract  Consent  Requirement 
Clarification 

AQENCISS:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

action:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  a  change  to  clarify 
contracting  officer  responsibilities  with 
respect  to  consent  to  subcontract 
actions  in  the  event  a  prime  contract 
designates  performance  of  certain  work 
elements  by  speciflc  subcontractors.  In 
these  cases,  unless  consent 
requirements  contained  in  the  clauses  at 
52.244-1.  52.244-2,  or  52.244-3  are 
satisHed  at  the  time  of  contract  award 
and  so  stated  in  the  prime  contracts,  the 
Administrative  Contracting  Officer  is 
responsible  for  ensuring  consent  to 
subcontract  actions  are  completed  when 
prime  contracts  are  assigned  for 
contract  administration. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  6, 
1989  to  be  considered  in  the  formulation 
of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 


Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  StreeU.  NW.. 
Room  4041,  Washington,  DC  20405. 
Please  cite  FAR  Case  89-59  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFOf«IATION  CONTACT: 

Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 
DC  20405,  (202)  523-4755.  Please  cite 
FAR  Case  89-59. 

SUPPt^MENTARY  INFORMATION: 

A.  Regulatory  Flexliility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entites 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  US.C.  601,  et  seq., 
because  ihe  proposed  change  does  not 
impose  any  new  requirements  on 
contractors,  large  or  small,  and  serves 
only  to  clarify  existing  regulations.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed. 
Comments  are  invited  from  small 
businesses  and  other  interested  parties. 
Comments  from  small  entities 
concerning  the  affected  FAR  subpart 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  section  89-610  (FAR  Case  89- 
59)  in  correspondence. 

B.  Paperwoiic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  fAr  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501.  et.  seq. 

List  of  Subjects  in  48  CFR  Part  44 

Government  procurement. 


Dated:  August  1, 1989.   , 

Hatry  S.  Rosinsld,  j 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  48  CFR  Part  44  is  amended 
as  set  forth  below:        j 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  44  continues  to  read  as  follows: 

Authority:  40  U.S.C.  48a[c);  10  U.S.C. 
Chapter  137;  And  42  U.S.C.  2473(c). 

2.  Section  44.202-1  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

44.202-1    ResponslbilitiM. 

***** 

(c)  Designation  of  a  specific 
subcontractor  by  the  Government  or 
evaluation  of  subcontracts  during 
contract  negotiations  does  not  in  itself 
satisfy  the  requirements  for  advance 
notification  or  consent  pursuant  to  the 
clauses  at  52.244-1,  52.244-2.  52.244-3. 
However,  if,  in  the  opinion  of  the 
contracting  ofHcer,  the  advance 
notification  or  consent  requirements 
were  satisfied  for  certain  subcontracts 
evaluated  during  negotiations,  the 
contracting  officer  shall  include  a 
statement  in  the  contract  that  those 
requirements  have  been  satisfied.  The 
statement  shall  identify  the  specific 
subcontracts  and  contain  appropriate 
information  concerning  the  extent  to 
which  such  requirements  are  satisfied 
and/or  limited  with  respect  to  future 
changes  or  revisions  in  work  statement, 
specifications,  or  other  applicable 
aspects  of  the  contract  that  may  be 
subject  to  change.  For  fixed-price 
contracts  see  44.204(aX3). 

[FR  Doc.  89-18343  Filed  S-4-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  45, 51,  and  52 

Federal  Acquisition  Regulation  (FAR); 
Contractors  Auttwrtzed  To  Use 
Government-Provided  Passenger 
Carriers 

AQENCIES:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA).  and  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Proposed  rule. 

SUMMANY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  the  Federal 
Acquisition  Regulation  (FAR)  in  45.304, 
51.103(d)(2).  51.200. 51.204,  and  the 
clause  at  52.251-2  concerning 
contractors'  use  of  Government-owned- 
or-leased  vehicles. 

date:  Comments  should  be  submitted  to 
the  FAR  Secretariat  at  the  address 
shown  below  on  or  before  October  6. 
1989  to  be  considered  in  the  formulation 
of  a  Tmal  rule. 

address:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS).  18th  &  F  Streets.  NW.. 
Room  4041,  Washington.  DC  20405. 
Please  cite  FAR  Case  89-58  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building.  Washington. 
DC  20405.  (202)  523-4755.  Please  cite 
FAiR  Case  89-58. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Services  Administration, 
which  has  the  responsibility  of 
promulgating  regulations  governing  the 
use  of  Government  vehicles,  requested 
revisions  to  the  Federal  Acquisition 
Regulation  to  be  consistent  with  the 
Federal  Property  Management 
Regulations  (FPMR).  Revisions  to  Part 
45,  Government  Property,  are  necessary 
to  provide  further  guidance  to  agencies 
that  provide  contractors  with 
Govemment-owned-or-leased  motor 
vehicles.  Revisions  to  Part  51,  Use  of 


Government  Souroes  by  Contractors,  are 
necessary  to  provide  clarifications  for 
the  use  of  these  resources.  Related 
changes  are  proposed  in  Part  52, 
Solicitation  Provisions  and  Contract 
Clauses. 

B.  Regulatory  Flexibility  Act 

Analysis  of  the  proposed  revisions 
indicates  that  this  proposed  rule  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  because  the  rule  merely 
implements  in  the  FAR  the  rule  in  41 
CFR  101-38.301-1  pertaining  to 
contractors'  use  of  Government  motor 
vehicles.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  are  invited 
from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  section  89-610  (FAR 
Case  89-58)  in  correspondence. 

C.  Paperwork  Redaction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
information  collection  requirements  or 
collection  of  information  fi^m  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  0MB 
under  44  U.S.C.  3501,  et.  seq. 

List  of  Subjects  in  48  CFR  Parts  45. 51, 
and  52 

Government  procurement. 

Dated:  August  1, 1989. 

Harry  S.  Rosinski 

Acting  Director,  Office  of  Federal  Acquisition 
Policy. 

Thterefore.  48  CFR  Parts  45.  51,  and  52 
are  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  45,  51,  and  52  continue  to  read  as 
follows: 

Authority:  40  U.S.C  486(c):  10  U.S.C. 
Chapter  137;  and  42  U.S.C.  2473(c). 

PART  45— GOVERNMENT  PROPERTY 

2.  Section  45.304  is  amended  by 
redesignating  the  introductory  text  as 
paragraph  (a);  by  redesignating 
paragraphs  (a),  (b).  (c),  (d).  and  (e)  as 
paragraphs  (a)  (1).  (2).  (3).  (4),  and  (5): 
and  by  adding  paragraph  (b)  to  read  as 
follows: 


45.304    Providing  motor  vetiicies. 

***** 

(b)  Agencies  that  provide  contractors 
with  Govemment-owned-or-leased 
motor  vehicles  are  responsible  for 
ensuring  that  such  vehicles  are  used 
only  for  the  performance  of  the  contract. 
Contractors  are  prohibited  from  using 
such  vehicles  for  home-to-work 
transportation,  consistent  with  Pub.  L 
99-550  amending  31  U.S.C.  1344.  (See 
Subpart  51.2,  Contractor  Use  of 
Interagency  Fleet  Management  System 
(IFMS)  Vehicles.) 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

3.  Section  51.103  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

61.103    Ordering  from  Government  supply 

sources. 

***** 

(d)  *  *  *  I 

(2)  Use  only  the  Government  activity 
address  code  obtained  by  the 
contracting  officer  in  accordance  with 
51.102(e),  along  with  the  contractor's 
assigned  access  code,  when  ordering 
from  GSA  Customer  Supply  Centers. 

51.200    [Amended] 

4.  Section  51.200  is  amended  by 
adding  at  the  end  of  the  paragraph 
following  "  'subcontracts'  "  the  words 
"(see  45.304)". 

5.  Section  51.204  is  revised  to  read  as 
follows: 

51.204    Use  of  interagency  fleet 
management  system  vehicles  and  related 
sources. 

Contractors  authorized  to  use 
interagency  fleet  management  vehicles 
and  related  services  shall  comply  with 
the  requirements  of  41  CFR  101-39  and 
41  CFR  101-38.301-1.  and  the  operator's 
packet  furnished  with  each  vehicle. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

52.251-2    [Amended]   I 

6.  Section  52.251-2  is  amended  by 
adding  at  the  end  of  the  clause  following 
"41  CFR  101-39",  the  words  "and  41  CFR 
101-38.301-1". 

[FR  Doc.  8&-18344  Filed  8-4-89:  8:45  am] 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  tlie  See  ret  My 
[DodMt  No.  ll-M-1993;  FR-2661] 

Youth  Sporte  Clube  To  ComlMrt  Drugs 
■t  PubHc  I  touibiQ  SItee 


v:  OfRce  of  the  Secretary,  HUD. 
ikCnOM:  Notice  of  fund  availability. 


n  Special  Projects  grants  will 
be  made  av^able  from  the  Secretary's 
Discretionary  Fund  to  aid  in  establishing 
or  enhancing  youth  sport  clubs  at  public 
housing  sites  with  identified  severe  drug 
problems.  Each  approved  project, 
selected  on  a  competitive  basis,  will  be 
funded  at  a  Federal  funding  level  of  up 
to  a  maximum  of  $25,000,  with  a 
required  100  percent  cash  match  of  local 
CDBG  or  private  funds. 

Eligible  Applicants:  Applicants 
eligible  for  ^ding  under  this  NOFA  are 
States  and  units  of  general  local 
government 

Application  Deadline:  Applications 
are  to  be  submitted  by  3:00  p.m.  October 
16,1989. 

ran  puimaii  wraMiATioN  contact: 

Leroy  P.  Gonnella,  Director,  Secretary's 
Fund  Division,  Office  of  Program  Policy 
Development,  Department  of  Housing 
and  Urban  Development  451  Seventh 
Street  SW.,  Washington,  DC  204ia 
telephone  [202]  755-6092.  (This  is  not  a 
toll-free  number.)  Application  packages 
(Request  for  Grant  Assistance)  may  be 
obtained  at  the  same  address  7  days 
after  publication  of  this  notice. 
Additional  program  requirements 
applicable  to  the  receipt  and  use  of 
Special  Projects  grants  will  be  set  forth 
in  the  application  package. 
date:  lliis  notice  is  effective  August  7. 
1989. 

aupfLCMnrrARV  inpormation:  The 
inf  onnatkm  collection  requirements 
contained  in  tins  notice  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperworic  Reduction  Act  of  1980,  and 
have  been  assigned  OMB  control 
number  2506-0108.  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
documents  making  up  the  collection  of 
information.  Information  on  the 
estimated  public  reporting  burden  is 
provided  elsewhere  in  this  document. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ii^ormation,  including 


suggestions  for  reduoing  the  burden,  to 
the  Department  of  Housing  and  Urban 
Development  Rules  Docket  Cleik,  451 
Seventh  Street,  SW.,  Room  1027B, 
Washington,  DC  20410,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

As  part  of  the  Department's  effort  to 
promote  a  drug-free  environment  in 
public  housing,  the  Secretary  will  make 
a  minimum  of  $950,000  available  to  aid 
public  housing  youtlis  in  areas  affected 
by  drug  problems.  The  funds  are  to  be 
used  in  conjunction  with  local  CDBG 
and  other  public  or  private  funds  to 
establish  positive  youth  programs,  with 
sports,  cultwal  or  other  activities  as 
alternatives  to  the  drug  environment 
Applicants  for  these  funds  must  be 
planning  or  undertaking  vigorous  efforts 
to  rid  public  housing  areas  of  the  drug 
problem.  Each  applicant  will  be  given 
discretion  to  design  a  youth  sports  club 
program  that  best  addresses  its  local 
situation  and  most  effectively  leverages 
local  resources.  It  is  expected  that  each 
appUcation  will  include  the  involvement 
of  local  sports  organizations  or  major 
sports  figures. 

This  document:  (a)  Notifies  the  public 
of  the  availability  of  funds  for  aiding  in 
the  establishment  or  enhancement  of 
youth  sports  clubs  to  combat  drugs  at 
Public  Housing  Authority  (PHA)  sites; 
(b)  identifies  the  objective  of  the 
program;  (c)  indicates  the  amount  of 
funds  available  and  matching 
requirements;  (d)  sets  forth  eligible 
activities;  (e)  sets  forth  application 
requirements  for  the  funds;  (f)  identifies 
the  evaluation  criteria  for  the  award  of 
funds;  and  (g)  specifies  notification 
procedures. 

Program  Objective 

The  objective  of  this  program  is  to  aid 
public  housing  youths  in  areas  affected 
by  severe  drug  problems,  by  providing 
positive  youth  programs,  with  sports, 
cultural  or  other  activities,  as 
alternatives  to  the  drug  environment. 
Such  programs  will  be  developed  in 
conjtmction  with  vigorous  efforts  by 
State  and  local  governments,  local 
housing  authorities,  resident 
management  associations,  nei^boriiood 
organizations  or  others  interested  in 
making  public  housing  developments 
drug  free. 

Eligible  Activities 

All  activities  eligible  under  the 
Community  Development  Blodc  Grant 
(CDBG)  Program,  24  CFR  part  S7a 
subpart  C.  lliese  include  the  acqniaitioii. 
construction  or  rehabilitation  al 
community  centers,  parks  and 
playgrounds  to  be  used  by  the  yonfli 


■ports  clubs.  Eligible  activities  also 
include  redesiffrung  and  modifying 
pablic  spaces  in  assisted  housing 
projects  to  permit  increased  utilization 
of  the  areas  by  the  youth  sports  clubs. 
Public  service  activities  (including 
salaries  and  expenses  for  staff  for  the 
youth  sports  clubs,  cultural  activities, 
educational  programs  related  to  drug 
abuse,  the  purchase  of  sports  equipment 
etc.),  are  also  eligible,  subject  to  the 
limitation  that  no  more  than  15  percent 
of  the  Special  Projects  grant  may  be  for 
public  services.  llie  entk«  local  match 
can  be  used  for  public  services  except 
tiiat  any  portion  thereof  comprised  of 
local  CDBG  funds  is  subject  to  the  15 
percent  limitation.  (The  15  percent 
limitation  and  other  information  about 
the  eligibility  of  public  services  is  found 
at  24  CFR  570.201(e)  of  the  CDBG 
entiUement  regulations.) 

Grantees  will  be  subject  to  the 
requirements  of  24  CFR  670.400,  General 
(which  sets  out  requirements  associated 
«nth  grants  from  the  Secretary's  Fimd), 
and  24  CFR  570.410,  Special  Projects 
Ingram. 

Prospective  grantees  should  note  that 
the  Department  is  promalgating  a  rule 
change  designed  to  ease  regulatory 
limitations  found  in  24  CFR  570.201(e)(2), 
so  that  local  governments  will  have  the 
option  of  using  a  larger  amount  of  the 
funds  received  under  this  program  for 
public  service  activities.  A  final  rule  on 
this  subject  was  published  on  August  1, 
1960.  (54  FR  31670.) 

Section  105(a)(8)  of  the  Housing  and 
Community  Development  Act  of  1974 
provides  that  "not  more  than  15  per 
centiim  of  the  amount  of  any  assistance 
to  a  unit  of  general  local  government 
under  this  title  may  be  used  for  [public 
service]  activities."  HUD's  regulation  at 
24  CFR  570.201(e)(2)  implements  tiiis 
provision  by  applying  the  15%  limitation 
to  each  grant 

The  Department  belien/es  that  the 
statute  can  be  interpreted  to  apply 
either  to  each  grant  or  to  the  aggregate 
of  grants  received  by  a  unit  of  general 
local  government  under  Tide  I  of  the 
Act.  "Ilierefore,  the  Department  is 
amending  the  Special  Projects  Program 
regulations  to  give  local  governments 
die  option  of  calculatin|  the  amount  of 
special  projects  grants  Lnds  that  may 
be  used  for  public  services  based  upon 
15  percent  of  either  the  special  projects 
grant  or  15  percent  of  the  aggregate  of 
the  special  projects  grant  plus  the  local 

Senunent's  grant  received  in  the  same 
eral  fiscal  year  undar  the  Community 
Development  Block  Grant  (CDBG) 
EDtidenent  or  State  Program. 

Tliis  rale  change  will  become  effective 
on  October  3, 1989,  so  grantees 
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responding  to  this  Notice  will  enjoy  the 
benefit  of  the  above-described  option. 

Program  administration  and  planning 
activities  may  not  exceed  20  percent  of 
the  grant  funds. 

Amount  of  Funds  Available:  Not  less 
than  $950,000,  with  a  maximum  funding 
level  not  to  exceed  a  total  of  $2,500,000. 

Amount  of  Awards:  A  maximum  of 
$25,000  per  grant  with  a  required  100 
percent  cash  match  of  local  CDBG  or 
other  local  public  or  private  funds.  This 
is  a  one  time  only  grant 

Application  Requirements:  The 
application  must  include  the  following 
elements: 


1.  A  Standard  Form  424  signed  by  the 
chief  executive  officer  of  the  State  or 
unit  of  local  government; 

2.  A  description  of  how  the  youth 
sports  club  is  or  will  be  organized,  the 
nature  of  the  services  to  be  provided, 
the  number  of  youth  involved,  the  extent 
to  which  local  sports  organizations  or 
major  sports  figures  are  involved,  the 
facilities  to  be  utilized,  plans  to  continue 
the  youth  sports  club  in  the  future,  and 
other  facets  of  the  program; 

3.  Narrative  statements  as  described 
in  the  application  package  that 
specifically  address  the  evaluation 
criteria; 


4.  A  work  plan  whidi  describes  the 
planned  schedule  and  the  financial  and 
other  resources  committed  to  each  task 
or  activity;  and 

5.  A  budget  showing  the  HUD  share  of 
the  costs  and  other  sources  of  funds, 
including  the  required  100  percent  cash 
match  of  local  CDBG  or  other  local 
public  or  private  funds  supported  by 
letters  of  commitment. 

Information  Collection:  Burden-hour 
estimates  for  the  collection  of 
information  requirements  associated 
with  the  above-described  application 
process  are  set  out  below: 


Description  of  information  collection 


Application  sut>ini8sion., 


Number  o( 
respoftderrts 


175 


Responses 

per 
reaportdent 


Hours  par 


40 


Toiri 


7000 


Evaluation  Criteria:  Each  application 
will  be  reviewed  against  the  following 
evaluation  factors: 
Total  100  Points 

1.  Unique  or  innovative  methods, 
approaches  or  ideas  originated  or 
assembled  by  the  applicant;  (10  points) 

2.  Overall  technical  merits  of  die 
application;  (5  points) 

3.  The  qualifications,  capabilities,  and 
experience  of  the  proposed  key 
personnel  who  are  critical  to  achieving 
the  application  objectives;  (15  points) 

4.  "rhe  applicant's  and  any  proposed 
subrecipient's  capabilities,  related 
experience,  facilities,  techniques, 
potential  for  continuing  the  youth  sports 
club  activities  in  the  futiue,  or  unique 
combinations  of  these  which  are  integral 
factors,  for  achieving  the  application 
objectives;  (10  points) 

5.  The  severity  of  the  drug  problem  at 
the  local  pubUc  housing  site  or  sites,  and 


the  extent  of  the  plaimed  or  actual 
efforts  to  rid  the  site  or  sites  of  the  drug 
problem;  (20  points) 

6.  The  extent  to  which  local  sports 
organizations  or  major  sports  figures  are 
involved;  (10  points) 

7.  The  extent  of  the  PHA's  support  of 
the  project  coordination  of  proposed 
activities  with  local  resident 
management  groups  or  associations 
where  such  groups  exist,  and 
coordination  of  proposed  activities  with 
ongoing  programs  of  the  applicant  which 
fiulher  die  aims  of  tiiis  NOFA;  (20 
points) 

8.  The  extent  of  private  sector 
contributions  which  exceed  the  required 
100  percent  match  of  local  CDBG  or 
other  local  funds.  (10  points) 

The  Department  reserves  the  right  to 
select  application  out  of  rank  order  to 
ensure  an  equitable  geographical 
distribution. 


Where  to  Apply:  Submit  an  original 
and  two  copies  of  yoiu-  application  to: 
Department  of  Housing  and  Urban 
Development  Office  of  Community 
Planning  and  Development  Secretary's 
Fund  Division,  Room  7144, 451  7th 
Street  SW.,  Washington.  DC  20410. 
Attention:  Mr.  Leroy  P.  Gonnella. 

Notification:  The  apphcant  will  be 
noified  whether  the  project  application 
will  be  funded  or  rejected. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA)  No.  14.232. 

Audunity:  Section  107(bK4).  Housing  and 
Community  Development  Act  of  1974.  as 
amended,  and  24  CFR  570.410,  Special 
Projects  Program  Regulations,  Subpart  E, 
Secretary's  Fund. 

Dated:  July  31. 1989. 
Jack  Kemp, 
Secretary. 
[FK  Doa  89-18363  Filed  8-4-89: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS-62073A;  FRL-3626-6] 

Asbestos  Requirement  To  Submit 
Information  to  EPA 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  published  requirements 
for  the  submission  of  information  under 
the  Asbestos  Information  Act  of  1988, 
Pub.  L  100-577,  in  the  Federal  Register 
of  April  18. 1989.  These  requirements  did 
not  become  effective  until  the  Agency's 
information  collection  requirements 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB).  This 
notice  estabUshes  an  effective  date  for 
the  information  collection  requirements 
contained  in  the  Federal  Register  notice 
of  April  18. 1989. 
DATES:  The  effective  date  for  the 
information  collection  requirements 


contained  in  the  Federal  Register  notice 
of  Aprii  18;  1989  is  August  7, 1980^  The 
deadlme  far  fiofmer  and  current 
manufacturers  and  processors  of  certain 
asbestos  products  to  submit  infonnation 
identifying  their  products  to  EPA  is 
October  6. 1989. 

ADDRESSES:  Send  all  submissions, 
identified  by  the  docket  control  mimber 
(OPTS-62073),  in  triplicate  to:  ATLB 
Federal  Services  Inc.,  ATTN:  EPA/AIA 
Clearinghouse,  6011  Executive  Blvd. 
Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Room  EB-44, 401 M 
St..  SW.,  Washington,  DC  20460,  (202) 
392-3790,  TDD:  (202)  554-0561. 

SUPPLEMENTARY  INFORMATION:  In  tfae 
Federal  Register  of  April  IS,  1989  (54  FR 
15622),  EPA  published  a  notice  whidi 
explained  how,  when,  and  where  former 
and  ciurent  manufacturers  and 


processors  of  certain  asbestos  products 
are  to  submit  infonnation  identifying 
their  products  to  EPA.  The  information 
eoBection  requirements  in  the  notice 
were  mandated  by  the  Asbestos 
Inftirmation  Act  of  1988,  Pub.  L.  100-577. 

The  Federal  Register  notice  of  April 
18, 1989,  stated  that  the  information 
collection  requirements  contained  in  the 
notice  had  not  been  approved  by  the 
O^xe  of  Management  and  Budget 
(OMB)  and  would  not  be  effective  until 
OMB  approved  them.  On  May  25, 1989. 
OMB  approved  the  information 
collection  requirements.  In  light  of  OMB 
aiq)roval,  this  notice  establishes  an 
effective  date  for  the  information 
coUecticn  requirements  in  tiie  dates 
section  above. 

Dated:  July  21, 1989.      | 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

[PR  Doc.  89-18384  Filed  8-4-89;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-09-4214-10;  WYW  116382] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Wyoming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture.  Forest  Service,  has  filed  an 
application  to  withdraw  9.538.99  acres 
of  National  Forest  System  lands  for 
protection  of  the  Clark's  Fork  Canyon 
Area  proposed  in  a  recommendation  for 
inclusion  in  the  National  Wild  and 
Scenic  River  System.  This  withdrawal 
would  provide  protection  until  Congress 
acts  upon  this  recommendation. 
DATE:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
November  6. 1989. 
ADDDESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Wyoming 
State  Director,  BLM.  2515  Warren 
Avenue,  Cheyenne.  Wyoming  82001. 
FON  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch.  BLM  Wyoming  State 
Office,  307-772-2072. 
SUPPLEMENTARY  INFORMATION:  On  July 
5. 1989.  the  U.S.  Department  of 
Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  bnds  from 
location  aod  entry  under  the  United 
Slates  mining  laws,  subject  to  valid 
existing  rights: 

Sixth  Principal  Meridian 

Shoshone  National  Forest 

T.  55  N.,  R.  104  W.. 

Sec.  3.  NV4  tot  J,  tot  4; 

Scc4vlotl.NV^k>t2. 
T.  58  N.,  R.  104  W.. 

Sec.  12.  S%SWy4SWV4.  SE'ASWV*,  S%NV4 
SEy«,  SV4SEy4; 

Sec.  13,  NV4NEy4.  SWy4NEy4,  NWy4,  N'/4 

swy4.  swy4Swy4.  wviSEy4Swy4: 

Sec.  14.  EV4NEy4NEy4.  SEy4NEV4.SEy4; 
Sec.  19,  WV4NWy4,  SEy4NWy4.  swy4. 

swy4NEy4SEy4,  wviSEy4,  SEy4SEy4; 


Sec.  20.  SW^SWy4SEy4; 

Sec.  23,  NEy4,  EMiE%NWy4,  Ey4!VEy« 

swy«,  SB%svry4.  SEy4: 

Sec.  24,  NWy4NWy4,  W'/iSWyiNWy*; 
Sec.  28,  NV4NEy4,  SWy4NEy4,  WyaSEVi 

NEy4,  E%Nwy4.  B'/4Swy4NW'/4.  swy^, 
Nwy4SEy4,  wy2SWViSEy4; 

Sec.  27.  Ey2NEy4SEy4.  SEy4SEy4; 

Sec.  29,  swy4SwyiNEy4,  swy4NEy4 
Nwy4,  wviNwv*.  SEy4Nwy4.  swy*, 
wy2Nwy4SEy4,  SEy4Nwy4SEy4,  swy4 
SEy4,  wy2SEV4SEy4,  SEV4SEy4SEy4; 

Sec.  30.  NEy4,  NEy,NWy4,  NEy4SEy4; 
Sec.  32,  NEy4.  NEy4NWy4.  NVaNWy. 

Nwy4,  Ny2SEy4Nwy4,  NEV4SEy4,  nv4 

NWy4SEy4; 

Sec.  33,  swy4NEy4,  sy2SEy4NEy*,  sy2NV4 
Nwy4.  sy!Nwv4,  N'yzSW'A,  NMiSwvi 

SWVi,  SEV4SWy4.  SEy4: 
Sec.  34,  NEy4NEy4,  S'/iNW  V^.NPL'i.  SV4 

NEy4,  sviNEy4,  s>/2Swy4Nvv'4,  SEy4 
Nwy4,  swy4.  Ny^Ey4,  sw!4SEy4,  Ny2 

SEy4SEVi; 
Sec.  35,  Wy2NEy4NWy4,  WV4NWy4,  W'A 

SEy4Nwy4,  Ny2NWy4Swv4. 

T.  56  N.,  R.  105  W., 

Sec.  3,  syiNwy4Nwy4,  sy2NV4Nwy4 
Nwy4,  sv^Nwy4,  swy,,  w%NEy4SEy4, 
Nwy4SEy4,  sy2SEy4: 

Sec.  4,  NEy4,  NVsNWy4,  N'/^SWy4NWy4, 

SEy4Nwy4,  NEy4SEy4.  Ny2SEy4^y4; 

Sec.  5,  Ny2NEy4,  SWy4NE"4,  NV^SEy4 

NEy4,  Nwy4,  N'A>Nwy4Swy4; 
Sec.  8,  NEy4NEy4,  sy2Nwy4NEy4,  sys.N'/^ 
Nwy4NEy4.  sy2Nwy4.  NVisi-i,  NVi 
swy4swy4,  swy4swy4svvy4,  w%SEy4 

SWy4SWy4.  N'/<iSWy4SEy4,  except  that 

portion  within  HEE  49; 
Sec.  10,  NEy4,  NEy4NWy4.  NM!NWy4 

NWy4,  NEy4SEy4; 
Sec  11,  WV4SWV«NEy4,  NWy4.  SWV^, 

WViSEy*.  SEViSEV4: 
Sec.  12,  SWy4-Swy4; 
Sec.  13,  W%NEy«NWy4,  WViNWy*.  SEV4 

Nwy4.  swwi,  w'/iNwy4SEy4,  swy« 

SEy4,  WMiSEy4SEy4; 
Sec.  14,  NM!NEy4.  EViSWy4NEy4,  SEy4 

NEy4,  NEy4Nwy4,  EyiNwyiNwvi.  nev* 

SEy4,  NViSEy4SEy4; 
Sec.  24,  NEy4.  N%i\Wy4,  SEVi.\Wy4.  NV4 

SEy4,  SE^SEy^. 

T.  56  N.,  R.  106  W., 
Sec.  1,  SV4SWy4NE%,  SEy4NEy4,  SVi 

except  that  portion  within  HES  49; 
Sec.  2,  Sy2: 

Sec.  3,  lots  3-7.  9-12,  NEV4SWy4,  ffl:%: 
Sec.  4.  lots  1-2.  7-10,  except  those  portions 

of  HES  40  and  HES  177; 
Sec.  10,Ny2NEy4NEV4; 


Sec.  11,  Ny2NEy4,  NEy4!VWy4,  N'/4NWy4 

NWy4; 
Sec.  12,  Ny2Ny!Ny!. 
T.  57  N.,  R.  105  W., 
Sec.  34,  SMiSEy4; 

Sec.  35,  sy2swy4. 

The  areas  described  contain  9.538.99  acres 
in  Park  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  in  connection  with 
the  proposed  withdrawal.  A  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

The  application  will  be  processed  m 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date  • 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  se;gregative  period 
are  those  uses  within  the  statutory 
audiorities  pertinent  to  National  Forest 
System  lands  and  subject  to 
discretionary  approval. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
yje  administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Department  of 
Agriculture. 

Dsted:  July  24, 1989. 
F.  William  Eikenberry, 
Associate  State  Director. 
[FH  Doc.  89-18576  Filed  8-*-89;  11:05  am] 
■LUNC  CODE  43ia-2a-M 
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2.00  1989 

I  csmvMm,  Mm  vdunw  and  di  pravitus  vohmwi  riwuld  be 


«Mo  mn^mm  tt  m  nimm  wm«  promulgaMd  during  Hw  pwiod  Jon.!,  1988  W 
Dk.31,  1988. 1h(  ok  vohMiHutd  January  1, 1988,  ilmiM  to  retalnad. 

>No  awontwinfc  Id  Mi  vohinie  wm  pramulgaltd  during  Kw  piriod  Jan.  1,  1987  10  Dec. 
31. 1988.  n*  CRt  vriunwiNMdJmMry  1, 1987,  limiU  be  makwd. 

*  No  amMdRNnttM  Ml  vghMewwepremulgaied  during  Mw  period  Apr.  1, 1980ieMerdt 
31, 1988.TlieO««ahinwii$Hedai«f  Apr.  1, 1980.  shouM  be  retained. 

•The  Jidy  1.  I98S  edWon  o<  32  OR  Paris  1-189  cantaim  e  note  only  for  Pons  1-39 
indwsive.  For  *e  M  MrI  e(  Hie  Oefonse  A^Msilion  Bogulallaw  In  Pans  1-39,  comuk  Die 
ibrei  CR  vehMws  inwed  es  of  July  1, 1984,  centalning  dwte  pens. 

*  No  ononAMMs  ID  Ml  vohnae  wore  promulgaled  during  Miepiriod  July  1,  1986  10  June 
30. 1988.1hoCHi«alwaeiMaedaiof  Juty  1, 1986,  should  be  roMined. 

'  The  July  1,  198S  edWsa  of  41  cm  Oioplors  1-100  coRlons  a  nolo  only  tor  Ooviers  1 10 
49  indushre.  For  Ihe  M  iHrt  e(  pncurmMM  reguMom  In  Oiopiors  1 10  49,  eonsuft  iho  oleven 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  947 

[Docket  No.  FV-«9-072) 

Oregon-Calif omia  Potatoes;  Expense* 
and  Assessment  Rate 

AOENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
947  for  the  1989-90  fiscal  period. 
Authorization  of  this  budget  will  allow 
the  Oregon-California  Potato  Committee 
to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  July  1. 1989,  through 
June  30, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-5.  Washington. 
DC  20090-6456,  telephone  202-447-5331. 
SUPPlfMENTARV  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  114  and  Marketing  Order  No.  947  [7 
CFR  Part  947)  regulating  the  handling  of 
Irish  potatoes  grown  in  designated 
counties  in  Oregon  and  California.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 


Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  ixnpact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibihty. 

There  are  approximately  50  handlers 
of  Oregon-California  potatoes  under  this 
marketing  order,  and  approximately  470 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the 
Oregon-California  Potato  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  and 
submitted  to  the  Department  of 
Agriculture  for  approval.  TTie  members 
of  the  committee  are  handlers  and 
producers  of  Oregon-California 
potatoes.  They  are  familiar  with  the 
committee's  needs  and  with  the  costs  for 
goods,  services,  and  personnel  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  e}q)enses  by  expected 
shipments  of  potatoes.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 

The  committee  met  on  June  9, 1989, 
and  imanimously  recommended  a  1988- 
90  budget  of  $37,950  and  an  assessment 


rate  of  $0,004  per  hundredweight  the 
same  assessment  rate  as  last  year's. 
This  year's  budget  is  $775  more  than  last 
year's  due  to  increases  in  expenditures 
for  committee  expenses  and  for 
preparation  of  the  annual  report.  The 
recommended  assessment  rate,  when 
applied  to  anticipated  fresh  market 
potato  shipments  of  8.100,000 
hundredweight,  would  yield  $32,4(X)  in 
assessment  revenue  which,  when  added 
to  $5,550  from  reserve  funds,  will  be 
adequate  to  cover  budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  12, 1989  [54  FR 
29341].  That  document  contained  a 
proposal  to  add  S  947.242  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Oregon-California  Potato 
Committee.  That  rule  provided  that 
interested  persons  could  file  comments 
through  July  24, 1989.  No  comments  were 
received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  sudi 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses.  The 
1989-80  fiscal  period  began  July  1, 1989, 
and  the  mariceting  order  requires  that 
the  rate  of  assessment  for  the  fiscal 
period  apply  to  all  assessable  potatoes 
handled  during  the  fiscal  period.  In 
addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committee  at  a  pubhc  meeting. 
Therefore,  it  is  also  found  that  good 
cause  exists  for  not  postponing  tibe 
effective  date  of  this  action  until  30  days 
after  pubHcation  in  the  Federal  Register 
(54  U.S.a  553). 

List  of  SubjecU  in  7  CFR  Part  947 

Marketing  agreements  and  (xders, 
potatoes,  Oregon  and  California. 
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For  the  reasons  set  forth  in  the 
preunble,  7  CFR  Part  947  is  amended  as 
follows: 

PART  M7-P0TAT0ES  GROWN  IN 
MODOC  AND  SISKIYOU  COUNTIES, 
CALIFORNIA,  AND  IN  ALL  COUNTIES 
IN  OREGON.  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
Part  947  continues  to  read  as  follows: 

AutiMfity:  Sees.  1-19, 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  A  new  section  947.242  is  added  to 
read  as  follows: 

NotK  This  section  prescribes  the  annual 
expenses  and  assessment  rate  and  will  not  be 
published  in  the  code  of  Federal  Regulations. 

i  947.242   ExpantM  and  assassmsot  rata. 

Expenses  of  $37,950  by  the  Oregon- 
California  Potato  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,004  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
June  30, 1990.  Unexpended  funds  may  be 
carried  over  as  a  reserve. 

Dated:  August  3, 1989. 
William  ].  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-18492  Filed  8-7-89;  8:45  am] 
BtUMQ  COOC  t410-et-ll 


Animal  and  Plant  Health  Inapectlon 
Service 

[Docket  lla8S-172] 
9  CFR  Part  51 

AnImala  Deetroyed  Becauee  of 
Brucelloeia 

AOENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  by  removing  all 
references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"Administrator."  We  are  also  removing 
certain  references  to  "Veterinary 
Services"  and  replacing  them  with 
references  to  "Animal  and  Plant  Health 
Inspection  Service."  These  changes  are 
warranted  so  the  regulations  wiU 
accurately  reflect  that  the  Administrator 
of  the  agency  holds  the  primary 
authority  and  responsibility  for  various 
decisions  under  the  regulations. 
imcnvi  DATB  August  8, 1989. 
FOR  nmTHftR  mFORMATION  CONTACT. 
Helene  R.  Wright,  Chief,  Regulatory 
Analysis  and  Development,  PPD, 


APHIS,  USDA.  Room  866,  Federal 
Building,  6505  BelcreSt  Road, 
Hyattsville,  MD  2078t  301-436-8682. 
•UPPLEMENTARY  INFORMATION: 

Brucellosis,  also  called  Bang's  disease, 
is  a  contagious  bact^al  disease 
affecting  cattle,  bison,  and  other 
animals.  It  can  cause  sterility,  slow 
breeding,  abortion,  and  loss  of  milk 
production.  The  regulations  in  9  CFR 
Part  51  concern  the  destruction  of 
animals  because  of  brucellosis  and  the 
compensation  of  their  owners.  Prior  to 
the  effective  date  of  fiiis  document, 
these  regulations  indicated  that  the 
Deputy  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
for  Veterinary  Services  was  the  official 
responsible  for  various  decisions  umder 
these  regulations.  We  are  revising  9  CFR 
Part  51  to  indicate  that  the  primary 
authority  and  responsibility  for  various 
decisions  under  these  regulations 
belongs  to  the  Administrator  of  the 
agency.  We  are  making  similar  revisions 
in  all  other  APHIS  regulations.  These 
revisions  will  be  published  in  separate 
Federal  Register  documents. 

To  clarify  the  regulations  with  respect 
to  the  Administrator's  authority  and 
responsibility,  we  are  making 
nonsubstantive  changes  in  the 
regulations.  We  are  removing  all 
references  to  "Deputy  Administrator" 
and  replacing  them  with  references  to 
"Administrator,"  and  removing 
references  to  "Veterinary  Services"  and 
replacing  them  with  references  to 
"Animal  and  Plant  Health  Inspection 
Service."  We  are  also  adding  definitions 
of  "Administrator."  "Animal  and  Plant 
Health  Inspection  Strvice,"  and  "APHIS 
representative"  and  deleting  the 
definitions  of  "Deputy  Administrator," 
"Veterinary  Services."  and  "Veterinary 
Services  representative."  We  are  also 
revising  the  definition  of  "Accredited 
veterinarian"  to  make  it  consistent  with 
other  parts  contained  in  9  CFR. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553.  noticeof  proposed 
rulemaking  and  opportunity  to  comment 
are  not  required,  and  this  rule  may  be 
made  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  mle  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  Is  not  a  rule  as 
defined  by  Public  Law  96-354.  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordceeping 
requirements  under  the  Paperwork 


T 


Reduction  Act  of  1980  (4f  U.S.C.  3501  et 
seg.]. 

Executive  Order  12372 

These  programs/activities  under  9 
CFR  Part  51  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.025  and  are  subject  to  Executive 
Order  12372,  which  reqtdres 
intergovernmental  consultation  with 
state  and  local  officials.  [See  7  CFR  Part 
3015,  Subpart  V.)  j 

Ust  of  Subjects  in  9  CFR  Part  51 

Animal  diseases.  Bison.  Cattle,  Hogs, 
Indemnity  payments,  Bracellosis. 

Acci  rdingly.  we  are  amending  9  CFR 
Part  51  as  follows: 

PART  SI^ANIMALS  DESTROYED 
BECAUSE  OF  BRUCELLOSIS 

1.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111-113. 114. 114a. 
114a-l.  120. 121. 125. 134b;  T  CFR  2.17,  2.51. 
and  371.2(d). 

S51.1    [Amandadl 

2.  In  S  51.1  the  definitkins  of  "Deputy 
Administrator".  "Veterinary  Services", 
and  "Veterinary  Services 
representative"  are  removed  and  the 
definition  of  "Accredited  veterinarian" 
is  revised  to  read  as  foUows: 

Accredited  veterinarian.  A 
veterinarian  approved  by  the 
Administrator  in  accordance  with  the 
provisions  of  Part  161  of  this  title  to 
perform  functions  specified  in  Parts  1, 2, 
3.  and  11  of  Subchapter  A,  and 
Subchapters  B,  C,  and  0  of  this  chapter, 
and  to  perform  fiinctionB  required  by 
cooperative  state-federal  disease  control 
and  eradication  programs. 

•  •        *        *        • 

3.  In  9  51.1,  definitions  of 
"Administrator",  "Animal  and  Plant 
Health  Inspection  Service",  and  "APHIS 
representative"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

*  *       •       •       * 

Administrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administrator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Service  of  die  United  States 
Department  of  Agriculture  (APHIS  or 
Service). 

APHIS  representative.  An  individual 
employed  by  APHIS  who  is  authorized 
to  perform  the  function  involved. 
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4.  In  Section  51.1,  definition  of 
"Veterinarian  in  CSiacge",  remove  the 
words  "Veterinary  Services."  and  add 
the  word  "the"  in  their  place. 

§51.4   [Amandod] 

5.  In  Section  51.4.  remove  the  words 
"Veterinary  Services"  and  add,  in  their 
place,  the  words  "an  APHIS". 


§§51.1, 51.5.  and  51.7 

6.  In  addition  to  the  amendments  set 
forth  above,  hi  9  CFR  Part  51,  remove 
the  words  "a  Veterinary  Services",  and 
add,  in  their  place,  the  words  "an 
APHIS"  in  the  following  places: 

(a)  Section  51.1,  definitions  of 
"Condemn"  and  "Permit". 

(b)  Section  51.5,  paragraph  (b),  first 
and  second  sentences. 

(c)  Section  51.7,  paragraph  (a),  third, 
fourth,  and  sixth  sentences. 

§151.3.51.7.514  and  51 J   [Amended] 

7.  In  addition  to  the  amendments  set 
forth  above,  in  9  CFR  Part  51,  remove 
die  words  "Veterinary  Services"  and 
add,  in  their  place,  die  word  "APHIS"  in 
the  following  places: 

(a)  Section  51.3,  footnote  2  of 
paragraph  (a)(l}. 

(b)  Section  51.7,  paragraph  (a),  first, 
second,  third,  fourth,  fifth,  and  sixth 
sentences. 

(c)  Section  51.8.  first  and  seomd 
sentences. 

(d)  Section  51.9,  paragraphs  (b),  (c), 
and  (e). 

§§  51.1. 51.2. 51.3. 51.5. 514, 51.7, 514 
[AmendMl] 

8.  In  addition  to  the  amendments  set 
forth  above,  bi  9  CFR  Part  51,  remove 
the  word  "Deputy"  in  die  foUowing 
places: 

(a)  Section  51.1,  definition  of 
"Veterinarian  in  Charge", 

(b)  Section  51.2. 

fc)  Section  51.3,  paragraphs  (a)  and 
(a)(1)  and  footnote  1  to  paragraph  (a)(1), 
first  sentences;  paragraph  (a)(2),  first 
and  third  sentences;  paragraph  (a)(3), 
first  and  third  sentences;  paragraph 
(b)(1).  first  sentence;  paragraphs  (b)(2) 
and  (b)(3).  first  and  tiiird  sentences. 

(d)  Section  51.5,  paragraphs  (a)  and 
(c). 

(e)  Section  5.6,  paragraphs  (b)  and  (c). 
footnote  2  to  paragraph  (c),  and 
paragraph  (d). 

(f)  Section  517,  paragraphs  (a)  and 
(b). 

(g)  Section  514. 

Done  at  Washington,  DC,  this  3rd  day  of 
August  1969. 


lamMW.Gkiaaer. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  80-18494  Piled  8-7-80: 8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-ASW-16.  Amdt  3e-«27«] 

AirworttHneee  Directives;  BeH 
Helicopter  Textron,  Ine^  Model  222, 
222B,  and  222U  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  whidi 
requires  inspection  of  the  horizontal 
stabilizer  assembly  on  the  Bell 
Helicopter  Texti^n.  Ina  (BHTI)  Model 
222.  222B,  and  222U  helicopters  The  AD 
is  prompted  by  two  reports  of  fatigue 
failure  of  the  horizontal  stabilizer. 
Failure  of  the  horizontal  stabilizer,  in 
flight  could  result  in  loss  ^  flight 
control  and  possible  loss  of  the 
helicopter. 

EFFECnVC  DATE  August  28, 1989. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Ausust  28. 
1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 


:  The  applicable  tedmical 
bulletins  may  be  obtained  itma  Bell 
Helicopter,  Textron,  Inc.,  or  may  be 
examined  at  die  Regional  Rules  Docket, 
Office  of  the  Assistant  Chief  Counsel, 
FAA  4400  Bhie  Mound  Road,  Room  158, 
Building  3B,  Fort  Worth,  Texas. 
TON  RmTHER  INPONMATION  CONTACT: 
Mr.  Gary  Roach,  Rotorcraft  Certification 
Office,  Federal  Aviation  Administration, 
Fort  Worth,  Texas  76193-0170, 
telephone  (817)  624-5179. 
9W9\JEmmiMi  information:  There 
have  been  two  reports  of  fatigue  failure 
of  tiie  horizontal  stabilizer.  In  both 
instances  the  fatigue  cracking  occurred 
in  the  rear  spar  inside  the  hcnizontal 
stabilizer.  This  area  cannot  tie  visueDy 
inspected.  Since  this  condition  is  likely 
to  exist  or  develop  on  other  helicopters 
of  the  same  type  design,  an  AD  is  t)eing 
issued  which  requires  a  repetitive  X-ray 
inspection  of  the  horizontal  stabilizer 
assembly  on  the  BHTI  Model  222, 222B, 
and  22^  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 


pidiik  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
Buddng  thia  amendment  effective  ia  ins 
dtan  30  dasrs. 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  tlie 
states,  on  the  relationship  between  the 
naticmal  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various  levels 
of  government.  TherefOTe.  in  accordance 
witii  Executive  Order  12812.  it  is 
determined  diat  diis  final  rule  will  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft  It  has 
been  further  determined  that  Uiis  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  it  i* 
determined  that  this  emergency 
regulation  would  be  significant  under 
DOT  Regulatory  Policies  and 
Procedures,  a  final  regulatory  evaluation 
will  be  prepared  and  placed  in  the 
regulatory  docket  (otherwise,  an 
evaluation  is  not  required).  A  copy  of  it 
if  filed,  may  be  obtained  fhom  the 
Regional  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety,  and  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  S  39.13  of  Part  89  of  die  Federal 
Aviation  Regulations  as  follows: 

PART  39-A1RWORTHINE9S 
DIRECTIVES 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a).  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-440.     " 
January  12, 1983);  and  14  CFR  11.80. 

2  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

S  39.13    [Amended] 

Bell  Helicopter  Textron,  Inc.:  Applies  to 
Model  222. 222a  and  222U  helicoptets. 
certificated  in  any  category,  with 
horizontal  stabilizer  assembly.  Part 
Number  (P/N)  222-035-250-101.  -103.  or 


32436         Federal  Register  /  Vol.  54.  No.  151  /  Tuesday.  August  8.  1989  /  Rules  and  Regulattons 


tjor 


-106.  iiutaUed  (Docket  No  8B-ASW-16) 
Compliance  to  required  within  die  next  50 
hour*'  time  in  service  for  horinmtal  atabilizer 
asaembliea  with  more  than  2,100  hoon'  time 
in  aervice:  compliance  for  hodxontal 
stabilizers  with  less  than  2.100  hours'  time  in 
service  is  required  prior  to  the  accumulation 
of  2.150  hours'  time  in  service;  and  both 
thereafter  at  intervals  not  to  exceed  300 
hours'  time  in  service. 

To  prevent  failure  of  the  horizontal 
stabilizer  assembly,  which  could  result  in 
loss  of  the  helicopter,  accomplish  the 
following: 

(a)  Perform  the  Part  "A"  of  the 
"Accomplishment  Instructions"  of  BHTI  Alert 
Service  Bulletin  (ASB)  No.  222-89-53,  dated 
March  20, 1980,  for  the  Model  222  and  222B: 
or  ASB  No.  222U-8e-27,  dated  March  2a 
1980,  for  the  Model  222U. 

(b)  If  a  crack  is  detected,  remove  and 
replace  with  a  serviceable  horizontal 
stabilizer  assembly  prior  to  further  flight. 

(c)  The  requirements  of  thto  AD  do  not 
apply  if  horizontal  stabilizer  assembly  P/N 
222-035-250-107  is  installed  for  the  Model  222 
or  P/N  222-035-250-100  is  installed  for  the 
Modeto  222B  and  222U. 

(d)  An  alternate  method  of  compliance 
which  provides  an  equivalent  level  of  safety, 
may  be  approved  by  the  Manager.  Rotorcraft 
Certification  Office,  Southwest  Region. 
Federal  Aviation  Administration.  Fort  Worth, 
Texas  76193-0170. 

The  inspection  procedures  shall  be 
done  in  accordance  with  part  "A"  of  the 
"Accomplishment  InstructionB"  of  BHTI 
Alert  Service  Bulletin  (^SB)  No  222-88- 
53,  dated  March  2a  1988,  for  the  Model 
222  and  222B;  or  ASB  No.  222U-88-27. 
dated  March  28. 1988,  for  the  Model 
222U.  This  incorporation  by  reference  of 
ASB  No.  222-88-53  and  ASB  No.  222U- 
88-27.  both  dated  March  2a  1988.  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a]  and  1 CFR  Part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron. 
Ina.  P.O.  Box  482,  Fort  Worth.  Texas 
78181.  Copies  may  be  inspected  at  the 
Office  of  the  Assistant  Chief  Counsel. 
Southwest  Region.  4480  Blue  Mound 
Road.  Room  158.  Building  3B,  Fort 
Worth,  Texas,  between  8  a.m.  and  4 
p.m..  weekdays,  except  Federal  holidays 
or  at  the  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Room  8301. 
Washington,  DC. 

This  amendment  becomes  effective 
August  28. 1988. 

Issued  in  Fort  Worth,  Texas,  on  July  13. 
1860. 

lamas  D.  Erickson, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  88-18464  Rled  8-7-88;  8:45  am] 
BHJJNQ  coot  4S10>1MI 


14  CFR  Part  39 

[Docket  No.  89-ANE-OS;  AmdL  3»-ei96] 

Airworthiness  Directives;  CFM 
International  (CFM^  CFM5»-2/3/3B/3C 
Series  Turliofan  Eriglnes 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule,  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
establishes  a  repetitive  inspection  and 
removal  from  service  program  for 
certain  No.  SB  bearings  installed  in 
CFM58-2/3/3B/3C  series  turbofan 
engines,  "rhe  AD  is  needed  to  prevent 
failure  of  the  No.  3B  bearing,  and 
subsequent  engine  Inflight  shutdown. 
DATES:  Effective:  August  14, 1989. 
Comments  for  inclusion  in  the  docket 
must  be  received  os  or  before 
September  15, 1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 

ADDRESSES:  Comments  on  the 
amendment  may  be  mailed  in  duplicate 
to:  Federal  Aviatioo  Administration, 
New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  88-ANE-OS;  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803  or  delivered  in 
duplicate  to  Room  811,  at  the  above 
address. 

Comments  delivered  must  be  marked: 
Docket  No.  88-ANE-05. 

Comments  may  be  inspected  at  the 
above  location.  Room  311,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  federal  holidays. 

The  applicable  manufacturer's  service 
bulletins  (SB's)  and  maintenance 
manuals  may  be  obtained  from  the 
General  Electric  Company,  Technical 
Publications  Department,  1  Neiunann 
Way,  Cincinnati,  Ohio  45215,  or  may  be 
examined  in  the  Regional  Rules  Docket. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marc ).  Bouthillier,  Engine  Certification 
Branch,  ANE-142,  Engine  Certification 
Office,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803;  telephone  (617) 
273-7085. 

SUPPLEMENTARY  IRFORMATION:  The  FAA 
has  determined  that  certain  No.  3B 
bearings  installed  in  CFM56-2/3/3B/3C 
series  engines  have  a  high  rate  of  failure 
in  service.  Investigations  have  identified 
a  suspect  group  of  No.  3B  bearings, 
Serial  Number  secies  FAFDxxxx  and 
FAFExxxx,  as  having  a  higher  risk  of 


failure  than  other  No.  36  bearings  in  the 
total  population.  There  have  been  a  total 
of  22  failures  of  the  No.  3B  bearings  in 
service.  Nine  of  the  22  feilures  have 
occurred  in  the  suspect  group  of  which 
seven  have  resulted  in  an  inflight 
shutdown.  Although  the  investigations 
have  not  revealed  a  definitive  cause  for 
all  failures,  approximately  half  of  the 
failures  could  be  attribated  to 
contamination  (phosphorus  and 
aluminum  oxide).  Since  this  condition  is 
likely  to  exist  or  develop  on  other 
engines  of  the  same  type  design,  an  AD 
is  being  issued  which  requires  repetitive 
inspection  of  the  forward  sump  magnetic 
plug  chip  detectors  for  engines  equipped 
with  suspect  No.  3B  bearings,  and  also 
requires  affected  bearings  to  be 
removed  from  service  at  next  inlet 
gearbox  exposure. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical, 
and  good  cause  exists  for  making  this 
amendment  effective  is  less  than  30 
days. 

Although  this  action  is  in  the  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  fiight  safety  and, 
thus,  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  Interested  persons  are 
invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shoiud  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above. 

All  communications  received  on  or 
before  the  closing  date  for  conunents 
will  be  considered  by  the  Agency.  This 
rule  may  be  amended  in  light  of 
comments  received.  Comments  that 
provide  a  factual  basis  supporting  the 
views  and  suggestions  presented  are 
particularly  helpful  in  evaluating  the 
effectiveness  of  the  AD  and  determining 
whether  additional  rulemaking  is 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available  both  before  and  after 
the  closing  date  for  comments  in  Room 
311,  at  the  Office  of  Assistant  Chief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803, 
for  examination  by  interested  persons. 
A  report  summarizing  each  FAA-pubUc 
contact  concerning  thie  substance  of  this 
AD  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
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submitted  in  response  to  this 
amendment  must  submit  a  self- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
Comments  to  Docket  No.  89-ANE-05. 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant/major  regulation,  a 
final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  the  regulatory  dodcet 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it,  when  filed, 
may  be  obtained  from  the  Regional 
Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft 
and  Aviation  safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  14  CFR  Part  39  of  the 
Federal  Aviation  Regulations  (FAR)  as 
follows: 

PART39-[AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a),  1421,  and  1423; 
48  U.S.C.  106(g]  (Revised.  Pub.  L  87-448, 
January  12, 1983);  and  14  CFR  11.89. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive  (AD): 

General  Eladric  Apphes  to  CFM 

International  [OTMI)  CFM56-2/3/3B/3C 
series  turbofan  engines. 


Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  No.  38  bearings, 
accomplish  the  following: 

(a)  For  CFM56-3/3B/3C  series  engines 
equipped  with  No.  38  bearing.  Part  Number 
(P/N)  9732M1(M>12.  Serial  Number  (S/N) 
series  FAFDxxxx  and  FAFExxxx,  accomplish 
the  following: 

(1)  Inspect  the  forward  sump  magnetic  plug 
chip  detector  in  accordance  with  the 
instructions  of  Appendix  I,  Paragraph  5, 
within  the  next  SO  hours  time  in  service  (TIS) 
after  the  effective  date  of  this  AO.  Thereafter, 
reinspect  the  forward  sump  magnetic  plug 
chip  detector  at  intervals  not  to  exceed  SO 
hours  TIS  since  last  inspection  (SLI)  in 
accordance  with  the  instructions  of  Appendix 
I  until  accomplishment  of  paragraph  (a)(2) 
below.  Remove  from  service,  prior  to  further 
flight  engines  which  exhibit  magnetic  plug 
chip  detector  metallic  debris  defined  as  not 
serviceable  in  accordance  with  the 
instructions  of  Appendix  I. 

(2)  Remove  from  service  affected  No.  3B 
bearings  in  accordance  with  CFMI CFM56-3/ 
3B/3C  Service  Bulletin  (SB)  72-445,  dated 
February  7. 1989,  at  the  next  shop  visit  or  on 
or  before  October  1. 1991,  whichever  occius 
first. 

Note:  Shop  visit  is  defined  as  exposure  of 
the  inlet  gearbox. 

(b)  For  CFM56-2  series  engines  equipped 
with  No.  3B  bearings,  P/N  9732M10P12.  S/N 
series  FAFDxxxx  and  FAFExxxx,  accomplish 
the  following: 

(1)  Inspect  the  forward  sump  magnetic  plug 
chip  detector  in  accordance  with  the 
instructions  of  Appendix  D,  Paragraph  6, 
within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD.  Thereafter, 
reinspect  the  forward  sump  magnetic  plug 
chip  detector  at  intervals  not  to  exceed  50 
hours  TIS  SLI  in  accordance  with  the 
instructions  of  Appendix  0  until 
accomplishment  of  paragraph  (b)(2)  below. 
Remove  from  service,  prior  to  further  flight 
engines  which  exhibit  magnetic  plug  chip 
detector  metallic  debris  defined  as  not 
serviceable  in  accordance  with  the 
instructions  of  Appendix  II. 

(2)  Remove  from  service  affected  No.  3B 
bearings  in  accordance  with  CFMI  CFM5e-2 
SB  72-578,  dated  February  7, 1988,  at  the  next 
shop  visit  or  on  or  before  October  1, 1991, 
whichever  occurs  first 

Note:  Shop  visit  is  defined  as  exposure  of 
the  inlet  gearbox. 

(c)  Aircraft  may  be  ferried  in  accordance 
with  the  provisions  of  FAR  21.197  and  21.199 
to  a  base  where  the  AD  may  be 
accomplished. 

(d)  IJpon  submission  of  substantiating  data 
by  an  owner  or  operator  throu^  an  FAA 
Airworthiness  Inspector,  an  alternative 
method  of  compliance  with  the  requirements 
of  this  AD  or  adjustments  to  the  compliance 
times  specified  in  this  AD,  may  be  approved 
by  the  Manager,  Engine  Certification  Office, 
ANE-14a  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  Federal 
Aviation  Administration,  12  New  &igland 
Executive  Park,  Burlington,  Massachusetts 
01803. 


The  repetitive  inspection  and  removal  from 
service  program  shdl  be  accomplished  in 
accordance  with  the  instructions  in  A^wndix 
I;  CFMI  SB  72-445,  dated  February  7. 1988; 
and  CFMI  SB  72-578,  dated  February  7, 1988. 
as  appUcable.  Copies  may  be  obtained  from 
CFM  International,  Technical  Publications 
Department  1  Neumann  Way.  Cincinnati, 
Ohio  45215.  Copies  may  be  inspected  at  the 
New  England  Region,  Office  of  tiie  Assistant 
Chief  Counsel  Room  311,  between  the  hours 
of  8.-00  a.m.  and  4:30  p.m..  Monday  throu^ 
Friday,  except  federal  holidays,  or  at  die 
office  of  the  Federal  Register,  llOO  L  Street 
Room  8301,  Washington,  DC  20591. 

This  amendment  becomes  effective  on 
August  14. 1989. 

Issued  in  Burlington,  Massachusetts,  on 
April  5, 1888. 

Jack  A.  Sain, 

Manager  Engine  and  Propeller  Directorate 
Aircraft  Certification  Service. 

See  the  "Addressess"  section  for 
information  on  obtaining  copies  of  the 
material  described  in  Appendixes  I  and  II. 

Appendix  I 

Note:  Boeing  CFM  737-300/400 
Maintenance  Manual,  Document  No.  D6- 
37588-388.  dated  November  IS,  1988,  pertain 
to  these  inspections. 

Appendix  II 

Note:  CFMI  CFM56-2  Maintenance 
Manual,  dated  February  28, 1989,  pertain  to 
these  inspections. 

(FR  Doc.  89-17904  Filed  8-7-89;  8:45  am] 
BILUNG  COOE  4S1»-19-« 


14  CFR  Pert  39 

tDocfcet  Na  •S-ANE-4S;  AmdL  39-8283] 

Airworthiness  Directives;  Textron 
Lycoming 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION;  Final  rule. 

SUMMARY:  This  amendment  amends  an 
existing  airworthiness  directive  (AD) 
which  requires  inspection  for,  and 
rework  or  replacement  of,  defective 
rocker  arm  assemblies  on  certain  serial 
numbers  of  specified  Lycoming  engine 
models.  The  amendment  is  needed  to 
revise  serial  numbers  on  certain  engine 
models  affected  by  the  AD  and  provide 
instructions  for  correctly  conducting  the 
required  inspection  which  determines 
the  serviceability  of  the  installed  rocker 
arm  assemblies.  The  AD  is  necessary  to 
prevent  rocker  arm  failure  and 
consequent  loss  of  engine  power. 
DATES:  Effective  September  1, 1989. 

Compliance:  As  indicated  in  the  body 
of  the  AD. 
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;  The  applicable  service 
bulletin  may  be  obtained  from  Textron 
Lyoomtaig,  652  Oliver  Street, 
Williamsport.  Pennsylvania  17701. 
Attention:  Customer  Support,  or  may  be 
examined  in  the  Regional  Rules  Docket 
Room  311.  Office  of  Ae  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration.  New  England  Region,  12 
New  Bn^Land  Executive  Park, 
BurUngton,  Massachusetts  01803. 

PON  niRTHn  MTONMATION  CONTACT: 

Raymond  I.  O'Neill,  Propulsion  Branch, 
ANE-174,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581:  telephone  (516)  791-7421. 
SUPnnMNTAIIV  IWWIWATIOW;  This 
amendment  amends  Amendment  39- 
5604  (52  FR 17748;  May  12, 1967),  AD- 
87-10-06,  wdiich  cuiienUy  requires 
inspection,  and  rework  or  replacement, 
of  defective  rocker  ann  assemblies. 
After  issuing  Amendment  39-5604,  the 
FAA  determined  that  additional  model 
and  serial  number  engines  are  subject  to 
failure  of  their  rocker  arm  assemblies. 
Also,  the  following  engines  have  been 
found  not  to  be  subject  to  rocker  arm 
failure  and  are  removed  from  the 
applicability  list:  model  number  IO-540- 
C4D5D:  serial  numbers  L-22921-48A  and 
Lr-22922-48A.  It  was  also  reported  that 
certain  critical  dimensions  required  in 
the  AD  are  difficult  to  measure  and  are 
not  being  measiu^d  accurately. 
Additional  instructions  to  improve 
detection  of  defective  rocker  arms  are 
considered  necessary,  llierefbre,  the 
FAA  is  amending  Amendment  39-5604 
by  revising  engine  models  and  serial 
numbers,  and  incorporating  instructions 
to  assist  in  detecting  defective  rocker 
arm  essemblies.  Since  a  situation  exists 
that  requires  the  immediate  adoption  of 
this  regulation,  it  is  found  that  notice 
and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under.  Executive  ^der  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  further  determined  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  Februaiy  26, 1979).  If  this 
action  is  subsequentiy  determined  to 
involve  a  significant/major  regulation,  a 


final  regulatory  evaluation  or  analysis, 
as  appropriate,  will  be  prepared  and 
placed  in  tiie  regulatory  docket 
(otherwise,  an  evaluation  or  analysis  is 
not  required).  A  copy  of  it.  when  filed, 
may  be  obtained  by  oontacting  the 
person  identified  under  the  caption  "FOR 
nmTHER  INFORMATION  CONTACT". 

list  of  Subjects  in  14  CFR  Part  39 

Engines,  Air  transportation,  Aircraft, 
and  Aviation  safety. 

Adoption  of  the  Ameodiflent 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
(FAA)  amends  Part  30  of  Uie  Federal 
Aviation  Regulations  (FAR)  as  follows: 

PART  39-{AMENOBO] 

1.  The  authority  dtation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a].  1421,  and  1423; 
49  U.S.C.  10B(g]  (Revised.  Pub.  L  97-449. 
lanuary  12, 1983);  and  M  CFR  11.89. 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6604,  (52  FR 
17749;  May  12, 1987),  Airworthiness 
Directive  (AD)  87-10-06,  as  follows: 


S  39.13  [Amendad] 

(a)  Revise  the  entire  applicability 
statement,  up  to  the  compliance 
schedule  paragraph,  to  read  as  follows: 

'^extnm  Lyoomiiig:  Applies  to  Textron 
Lycoming  (fbimer^  AVCO  Lycoining 
Textron)  radprocating  engine  series 
having  model  and  serial  numbers  as 
listed  herein. 

0-320-A  ft  E  Series  engines  with  serial 
numbers  L-60154-27A  through  L-50175-27A 
IrSOin-V  dirough  L-40188-27A 

0-320-B  ft  D  Series  sogines  with  serial 
numbers  L-13871-38A.  Lr-13872-S9A  L- 
13975-39A  I/-13g76-3aA  I/-139aO-39A,  L- 
13983-30A  tfarou^  Ii-U235-3aA,  L-14242- 
SSA.  L-1424S-98 A  Lr-l«249-d8A  through  L- 
1441S-«A  L-14421-3aA  L-14428-39A 

10-320  Series  engines  with  serial  numbers 
L-5890-S6A  throu^  L-«807-55A 

0-360  Series  engines  with  serial  numbers 
L-31144  3eA  through  L-3114&-9flA  L-31150- 
36A  through  Lr-313S7-aBA  L-31363-3eA 
thiou8)iL-31S07-36A. 

lO-MO-B  Series  engines  with  serial 
numbers  Lr-24152-61A.  L-24163-51 A  L- 
24170-51A  L-24248-6tA  Lr-24337-5lA 
thnra^  L-M344-61A  L-243S2-61 A 

AEIO-aeO-B  Series  stigines  widi  serial 
numbers  L-Z4168-51 A  Lr-24195-61A  L- 
24337-61 A  through  L-«4344-5lA  L-24357- 
SIA 

"The  0-S40  serial  nanbers  that  follow  may 
or  may  not  have  the  letter  "A"  as  part  of  die 
suffix  of  the  serial  number  on  the  engine 
dataplats. 

0-540  Series  engines  with  serial  numbers 
L-23946-40A  L-239Wm|0A  through  L-240S0- 
40A  Lr'24061-40A 


I0-540-C4BS  engines  with  aerial  numliers 
L-22974-t8A  L-22975-48A  U-23010  48A 
through  L-2301d-48A  I/-230S8-48A  L-23039- 
48A  L-230S(M8A  through  L>23a52-48A  L- 
2311»-48A  L-2S138-48A  L-eS193-48A  L- 
23195-48A  L-23196^iaA  L-e3328-48A  L- 
23331-4BA  L-23348-48A  L-e3348-«8A  L- 
233S2^(8A  L>-233S»-48A  L-e3372-48A  I^- 
23375-48A  L-2397IM8A 

I0-540-Cti)SD  engines  with  serial  numbers 
L-22a20-48A  Ii-22823-48A  L-22924-48A  L- 
229S8-4BA  through  L-229B»'48A  L-Z3022- 
48A  throu^  L-23027-48A  L-23079-48A 
through  Lr-Z30e2-48A  L-23aB8-4aA  L-2309S- 
4aA  dnou^  L-23099-48A  L-23148-48A 
through  L-^153^4BA  Lr«31B5-48A  throu^ 
I/-23180-4aA  L-23237-48A  through  L-23239- 
4BA  L>-23284-48A  through  L-23Z73-48A  L- 
23307-48A  «ttm>^  L-2331fr*48A  L-2335&- 
48 A  Ir-233S9-48A 

I0-540-D4A5  engine  widi  serial  number  L- 
23089-48. 

I0-540-V4ASD  engines  with  serial  numbers 
Lr-22943-4aA  throogh  L-229l5-4aA.  L-229S3- 
48A  through  Lr22aS7-4aA  L-23061-48A 
through  I/-23063-48A 

IO-540-W1A5D  engines  with  serial 
numbers  L-22964-I8A  L-2a96S-«8A  L- 
22975-48A  through  L-22g79-48A  L-23020- 
48  A  L-23021-48A  L-23033-48A  L-23034- 
48  A 1/-23036-48A  Ii-23040-48A  throu^  L- 
23042-4aA  L-23056-48A  I/-230S7-4eA  L- 
23067-4aA  L-23074'48A  L>2300(M8A 
through  Lr-23004'48A  L-ai39-48A  L-23154- 
48A  L-23181-48A  L-23192>48A  Lr23ig7-48A 
throu^  Lr^ie»-48A  Lr23t2S-48A  L-23328- 
4aA  L-23327-48A  L-Z3346>48A  Lr-23347- 
48A 

ia-540-W3A5O  engines  with  serial 
numbers  L-2291S-48A  L-22966-48A  L- 
22967-48A  L-233S0-48A  Lr-23351-48A. 

AEIO-640-D  Series  engiaes  with  serial 
numbers  L-22927-46A  L-2t994-48  A  L-  • 
22995^I8A  L-23(n5-4BA  L-23037-48A  L- 
23043-48A  L-23044-48A  Ii-230e5-48A  L- 
23066-48A  L-23075-48A  through  1^-23077- 
48A,  L-23100-48A  L-23101i-48A  Ii-23108-48A 
through  L-23110-4aA  L-23tl4^48A  Lr23127- 
48A  L-23135-48A  Lr23143-4aA  through  L- 
23147-48A,  L-2315g-48A  Arough  L-23164- 
48A  I^23189-48A  trough  L-2319i-48A  L- 
2320(MaA  L-23201-48A  L-23232-t6A  L- 
23233-48A  I^^a245-48A  Ir432Se-46 A  L- 
232aO-48A  L-23274-4aA  tibrough  Lr-23294- 
48  A  L-23329-48A  L-23330-48  A  L-23343- 
48A  Ii-23344-48A  Lr-Z3368-48A  Lr-2336a- 
48A  L-2337»-48A 

TIO-540-AA1AD  engines  with  serial 
numbers  1^753-61  A  Ir-B7B2-61A  L-8783- 
61 A  L-8837-61A  L-8845-41 A 

TIO-S40-AB1AD  engines  with  serial 
numbers  L-BTSl-eiA  L-a752-61  A  L-8758- 
61 A  L-8763-61A  throng  Ir-8765-6lA  L- 
8777-61A  throngh  Lr<779-81A  Lr4764-61A, 
L-878S-61A  L-6788-61A  through  L-8790-«lA 
L-87g8-6lA  tioough  Lr88aD-6lA  L  8803-61A 
through  L-880ft-6lA  L-8Bl3-eiA  through  L- 
B816-61A  L-4821-61A  thrau^  L-8B24-61A 
Lr6633-61A  through  L-e83B-6lA. 

"Also  applies  to  any  of  the  following 
parallel  valve-type  engines  regardless  of 
serial  number  that  were  remanufactured  or 
overhauled  between  July  1 1985,  and  October 
8, 1988,  inclusive,  or  that  have  had  a  P/N 
LW-187go  rocker  arm  assembly  installed  (if 
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the  assembly  was  shipped  from  Lycoming 
Textron.  Williamsport  Division)  during  this 
same  time  period: 

Engine  Models:  0-320  Series  except  0-320- 
H;  IO-320  Series;  AIO-320  Series;  AEIO-320 
Series;  UQ-320  Series;  0-340  Series;  0-360 
Series  except  0-3eo-E;  lO-seO-B, -E, -F 
Series:  AElO-3e0^  -H  Series;  HO-360 
Series:  HIO-3604  Series;  VO-360  Series; 
IVO-3eo  Series;  0-540  Series;  IO-54(MX  -O.  - 
J.  -N,  -R,  -T,  -V.  -W  Series;  AEIO-540-D 
Series;  TIO-540  a -B, -G, -H, -K, -AA -AB 
Series,  LTIO-540-IC'' 

(b)  Add,  immediately  after  the  existing 
paragraph  requiring  inspection  and  reworic  or 
replacement  of  the  rocker  arm  assembly  and 
prior  to  the  paragraph  permitting  aircraft  to 
be  ferried,  the  following  new  paragraph: 

Measure  and  deburr  the  rodcer  arm  as 
follows: 

(1)  Measure  the  wall  thickness  at  the 
specified  thinnest  point  (outer  edge)  within 
the  indicated  drciunferentiai  limits  using  a 
ball-t]^  micrometer,  measuring  microscope, 
or  other  instrument  capable  of  providing 
equivalent  accuracy. 

(2)  DebuiT  the  oil  drip  hole  to  obtain  J030 
inch  radius  at  rocker  arm  wall  surface. 

(3)  If  it  is  not  possible  to  determine  the  wall 
thickness  or  the  oil  drip  hole  radius  within 
suffident  accuracy  to  assure  compliance  with 
SB  477A  requirements,  replace  rocker  arm 
with  a  new  or  serviceable  rocker  arm. 

Note:  Textron  Lycoming  SB  No.  477A 
Supplement  No.  1,  dated  October  12, 1988, 
changes  the  affected  models  in  accordance 
with  changes  fai  this  amendment  but  does  not 
change  the  inspection  or  rework  procedures. 

This  amendment  amends  Amendment 
39-5604  (52  FR  17749;  May  12, 1987).  AD 
87-10-06,  and  becomes  effective  on 
September  1, 1989. 

Issued  in  Burlington,  Massachusetts,  on 
luly  28, 1988. 

ladcASaio. 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Cerafication  Service. 
[FR  Do&  89-18460  Filed  8-7-89;  8:45  am] 
MLLSM  CODE  4S10-1MI 


14  CFR  Part  71 

[AJrspaee  DoekM  Na  ••-ASO-20] 

EstabNahmant  ofTranaWon  Area. 
Fayatta,AL 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  establishes 
the  Fayette,  AL,  transition  area  to 
provide  additional  controlled  airspace 
for  protection  of  instrument  flight  rules 
(IFR)  operations  at  Uie  Richard  Arthur 
Field  Airport  This  action  lowers  the 
base  of  controlled  airspace  from  1,200 
feet  to  700  feet  above  tbe  surface  in  the 
vicinity  of  the  airport  A  nondirectional 
radio  beacon  (NDB)  standard  instrument 
approach  procedure  (SIAP)  has  been 


developed  to  serve  Richard  Arthur  Field. 
Concurrent  with  publication  of  tiie  SIAP, 
the  operating  status  of  the  airport  will 
change  fitim  visual  flight  rules  {yFR)  to 
IFR. 

IFFtCllVt  DATE  0901  u.tc.,  September 
21, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.  O.  Box  20636, 
Atianta,  Georgia  30320;  telephone:  (404) 
763-7646. 

SUPFLCMENTARY  mFORMATMN: 

Ifistmy 

On  June  13, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
the  Fayette,  AL,  b^nsition  area  (54  FR 
25129).  The  proposed  transition  area  will 
provide  additional  airspace  required  for 
protection  of  IFR  aircraft  executing  a 
new  standard  instrument  approach 
procedure  (SLAP)  to  tiie  Richard  Arthur 
Field  Airport.  The  base  of  contioUed 
airspace  will  be  lowered  from  1,200  to 
700  feet  above  the  surface  in  the  vicinity 
of  the  airport  Concurrent  with 
pubUcation  of  the  SIAP,  Uie  operating 
status  of  the  airport  will  change  bom 
VFR  to  IFR.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  Rule 

This  amendment  to  Part  71  of  die 
Federal  Aviation  Regulations 
establishes  the  Fayette,  AL,  transition 
area.  Tbe  base  of  controlled  airspace 
will  be  lowered  from  1,200  to  700  feel 
above  the  surface  in  the  vicinity  of  the 
airport  to  provide  additional  controlled 
airspace  for  aircraft  executing  a  new 
SIAP  to  Richard  Arthur  Field. 

The  FAA  has  determined  tiiat  tiiis 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  tiierefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  antidpated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  irf  Snbiects  in  14  CFR  Put  71 

Aviation  safety.  Transition  areas. 

Ad(H>tioo  of  liie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  die  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-DE8IQNAT10N  OF  FEDERAL 
AIRWAYSk  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  ISia 
Executive  Order  10854;  49  U.S.C.  ia6(g) 
(Revised  Pub.  L  97-449,  January  12. 1963);  14 
CFR  11.60. 

{71.111    [AmMdad] 

2.  S  71.181  is  amended  as  follows: 

Fayette,  AL  (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  6.5-raile 
radius  of  Richard  Arthur  Field  Airport 
(latitude  33*43'00"  N.  longitude  8r48'30"  Wf. 
witliin  3.5  miles  each  side  of  the  343*  bearing 
of  the  Fayette  NDB  (latitude  33'43'OS"  N, 
longitude  8r48'40"  W),  extending  from  the 
e.5-mile  radius  area  to  11.5  miles  north  of  the 
NDB. 

Issued  in  East  Point,  Georgia,  on  July  20, 
1989. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

[FR  Doc.  88-18462  Filed  8-7-89;  8:45  am] 

saxma  cooe  4eie-t9-H 


14  CFR  Part  71 

[Airapaoe  Docket  Numbw  Sa-ACE-asi 

Aitaration  Of  Tranaition  Araa— FuKon, 
MO 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 


:  The  nature  of  this  Federal 
action  is  to  alter  the  transition  area 
description  at  Fulton,  Missouri,  as 
reflected  in  Order  7400.6E,  Compilation 
of  Regulations.  The  Hallsville,  Missouri, 
VORTAC 154*  radial  should  be  Usted  as 
the  160°  radial.  The  correct  radial  is 
indicated  on  the  charts.  Accordingly,  the 
transition  area  description  as  reflected 
in  Order  7400.6E  is  being  altered  to 
reflect  the  correct  radial. 
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DATB  oeoi  u.tc.,  November 
16.1980. 
ran  RmfTHn  mmnumoH  contact: 

Lewis  G.  Eaip,  Airspace  Specialist, 
Traffic  Management  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-640. 
FAA  Central  Region.  601  East  12th 
Street  Kansas  Qty,  Missouri  64106, 
Telephone  (816)  42e-340& 

rARV  MTORMATION: 


PART  71-OE8IQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LGMf  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTt 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Auihoiity:  40  U.S.C  1348(a).  1364(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  87-448.  January  12. 1963);  14 
CFR  11.09. 


The  Ride 

The  purpose  of  this  amendment  to 
subpart  G  of  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  71.181)  is 
to  alter  the  transition  area  description  at 
Fulton.  Missouri,  as  reflected  in  Order 
740a6E.  Compilation  of  Regulations.  The 
Hallsville,  Missouri.  VORTAC 154* 
radial  should  be  listed  as  the  160'  radial. 
The  correct  radial  is  indicated  on  the 
charts.  This  action  does  not  change  the 
size  or  shape  of  the  transition  area,  nor 
does  it  require  a  charting  change.  Since 
the  amendment  will  only  change  the 
transition  area  description  in  Handbook 
7400.eE  and  not  the  design,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  S53(b]  are  unnecessary,  because 
this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested. 

Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2J  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  ttM  Amendment 

Accordingly,  pursuant  to  this 
authority  delegated  to  me,  part  71  of  the 
FAR  (14  C7R  part  71)  is  amended  as 
follows: 


FOR  FURTNOI MPOIMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division.  Federal  Aviation 
Administaration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMCNTAirr  mrmmation: 


S  71.181    [Amendadll 
2.  By  amending  {  71.181  as  follows: 

Fulton,  MO  (ReviaecQ 

That  airspace  extending  upward  from  700 
ft.  above  the  surface  wtthin  a  5-mile  radius  of 
the  Fulton  Municipal  Airport  (laL,  38°S0'22" 
N.,  long.  82°00'ir'  W.),  and  within  2  miles 
eadi  side  of  the  HallsvfUe,  Missouri, 
VORTAC,  160*  radial:  extending  from  the  5- 
mile  radius  area  to  6  miles  northwest  of  the 
Fulton  Municipal  Airpot  and  within  3  miles 
each  side  of  the  Guthrie,  Missouri,  NDB  (laL 
38'50'34"  N..  long.  92*00'16"  W.).  229*  bearing: 
extending  from  the  5-mile  radius  area  to  8.5 
miles  southwest  of  the  NDB,  and  within  3 
miles  each  side  of  the  NDB  facility  065* 
bearing:  extending  from  the  5-mile  radius 
area  to  8.5  miles  northeast  of  the  NDB; 
excluding  that  portion  which  overlies  the 
Columbia,  Missouri,  TOO  ft.  transition  area. 

This  amendment  becomes  effective  at 
0901  u.tc.  November  16, 1989. 

Issued  in  Kansas  Gly.  Missouri,  on  July  24. 
1989. 

Cbmioe  E.  Newbem. 
Manager,  Air  Traffic  Division. 
[FR  Doc.  89-18461  Filed  8-7-89;  8:45  am] 
BIUMQ  coos  4eiO-1S-ll 


14  CFR  Part  71 


[Airapaee  Docket  No.  89-A80-13] 

R«vlalon  to  TranaiSon  Area, 
Albwnaiia,  NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule.        

summary:  This  amendment  revises  the 
Albemarle,  NC.  traasition  area.  A 
nondirectional  radio  beacon  (NDB] 
standard  instrument  approadi 
procedure  (SIAP)  has  been  developed 
for  Runway  22  at  the  Stanly  County 
Airport  This  revision  adds  an  arrival 
area  extension  to  the  existing  transition 
area  for  protection  of  instrument  flight 
rules  (IFR)  aircraft  executing  the  new 
SIAP.  Additionally,  a  correction  has 
been  made  to  the  geographic  position 
coordinates  of  the  Stanly  County 
Airport 

EFFEcnvB  DATE  0901  u.tc.,  September 
21, 1989. 


History 

On  June  7, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Albemarle,  NC  transition  area  (54 
FR  24356).  This  action  vdll  add  an 
arrival  area  extension  for  protection  of 
IFR  aircraft  executing  a  new  SIAP  to 
Runway  22  at  the  Stanly  County  Airport 
Also,  a  correction  will  be  made  to  the 
geographic  position  coordinates  of  the 
airport.  Interested  parties  were  invited 
to  participate  in  this  rulemaldng 
proceeding  by  submittii^  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  part  71 
of  tiie  Federal  Aviation  Regulations  was 
republished  in  FAA  Haadbook  7400.6E 
dated  January  3, 1989. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Albemarle.  NC,  transition  area  by 
adding  an  arrival  area  extension  to 
provide  additional  controlled  airspace 
for  protection  of  IFR  aircraft  executing  a 
new  SIAP  to  Runway  22  at  the  Stanly 
County  Airport.  Also,  a  correction  has 
been  made  to  tiie  geographic  position 
coordinates  of  the  airport. 

The  FAA  has  deterinlned  that  this 
regulation  only  involves  an  established 
body  of  technicsd  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  therefore,  (ll  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimaL  SKnce  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  In  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  ttie  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
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Aviatioo  Regdatkms  (14  CFR  part  71)  k 
amended,  as  fiolkms: 

PART  71-DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AadMHitjr:  4B  U.S.C  1348(a).  1354(a),  1510; 
Executive  Order  10854;  4»  U.S.C.  108(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.68. 

§71.181    [AnModwl] 

2.  Section  71.181  is  amended  as 
follows: 

AlbMHoh.  NC  ptnrlia^ 

That  ainpeoe  extending  upward  from  700 
feet  above  the  surface  witiiin  a  seven-mile 
radius  of  Stanley  County  Airport  (latitude 
35*24'54"  N,  lon^dc  KTOBW  W);  within 
three  miles  each  side  of  die  208*  and  041* 
bearings  from  the  Stanly  County  NDB 
(latitude  35'24'42"  N,  longitude  80*09*23"  W), 
extending  from  the  seven^nile  radius  area  to 
8.5  miles  southwest  and  northeast  of  the 
NDB. 

Issued  in  East  Pomt  Georgia,  on  July  20, 
1989. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc  80-18463  Filed  8-7-89: 8:45  am] 
BHJJNQ  COOK  4»1»-1S-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  275 

[RelMMaNalA-68«A] 

RaqulramMlB  Govaming  Paymenta  of 
Cash  Refarral  Fees  By  Investment 
Advisers 

aqency:  Securities  and  Exchange 
Commission. 

action:  Correction. 


:  On  July  12. 1979  tiie 
Commission  issued  a  release  adopting 
amendments  to  rule  206(4)-3 
(§  275.20e(4)-3).  This  document  corrects 
typographical  errors  in  two  referenced 
cites  in  the  rule  published  at  44  FR  42126 
(July  18, 1979). 

FOR  FURTHCfl  MFORMATION  CONTACT: 

Robert  Plaze,  Office  ol  Disclosure  and 
Investment  Adviser  Regulation  (272- 
2107). 

SUmjBMBITAIIV  INFORMATION:  In 
§  275.20e(4)-3  "Carii  payments  for  client 
solicitations"  the  referenced  section  in 
die  note  after  paragraph  (a)(lHiii)  should 
read  "§  275.204-2(a)(10)."  The 


referenced  sectioa  in  Ae  note  after 
paragraph  (a)(2XiH)(B)  should  read 
'i  275J04-2(aKl5).'' 

Dated:  August  2, 1988. 
Jonathan  a  Katz. 
Secretary. 
[FR  Doa  80-18439  Filed  8-7-89;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

33CFR  Part  100 
[CGD05-i»-7tI 

Spertal  Local  Regulattena  for  Marine 
Events;  Bsmeset  Boy  Clssslc;  Toms 
Rlvsr,NJ 


r.  Coast  Guard,  DOT. 
action:  Notice  of  implementation  of  33 
CFR100J02. 

summary:  This  notice  implements  33 
CFR  10aS02  for  the  Bamegat  Bay 
Classic  an  annual  event  to  be  held  on 
August  26, 1989  in  Bamegat  Bay, 
between  Island  Beach  ami  the  mainland. 
These  special  local  regulations  are 
needed  to  provide  for  the  safety  of  the 
participants  and  spectators  on  navigable 
waters  during  this  event.  The  effect  will 
be  to  restrict  general  navigation  in  the 
regulated  area. 

BFFECTIVC  DATES:  The  regulations  in  33 
CFR  100.502  are  effective  from  9:00  a.m. 
to  5:00  p.m.,  August  26, 1989.  In  case  of 
inclement  weather  causing  the  event  to 
be  postponed,  the  regulation  will  be 
effective  from  9:00  a.m.  to  5:00  p  jn., 
August  27. 1989. 

FOR  FURTHBI  INFORMATION  CONTACT. 
Billy  J.  Stephenson,  Chief,  Boating 
Afi^  Branch.  Fiftii  Coast  Guard 
District  431  Crawford  Stieet 
Portsmoutii.  Virginia  23704-5004  (804) 
398-6204. 

SUFnSMCNTARV  MFORMATION: 

Drafting  bifimnation:  The  drafters  of 
this  notice  are  Billy  J.  Stephenson, 
project  officer.  Chief,  Boating  Affairs 
Braiudi,  Boating  Safety  Division,  Hfth 
Coast  Guard  D^trict,  and  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  (^Regulations:  The 
Bamegat  Bay  Powerboat  Racing 
Association,  Toms  River,  New  Jersey, 
submitted  an  application  on  March  7, 
1989  to  haid  the  Bamegat  Bay  Classic  in 
Bamegat  Bay  between  Island  Beach  and 
the  mainland.  The  event  will  consist  of 
approxiraately  50  powerboats,  ranging 
from  20  to  38  feet  in  length,  racing  on  a 
designated  course  within  the  regulated 


area.  Because  this  event  is  of  the  type 
contemplated  by  ttiese  r^dationB.  die 
safety  of  the  participants  will  be 
enhanced  by  the  imiriementation  of  Ae 
special  local  regulations.  Waterbome 
traffic  should  not  be  severely  disrupted 
at  any  given  time,  because  closure  of  the 
Intracoastal  Waterway  is  not 
anticipated. 

These  r^nlations  are  in4)lemented  by 
publication  of  this  notice  in  the  Fadsral 
Res^r  and  in  die  Fiftii  District  Local 
Notice  to  Mariners. 

Dated:  July  28, 1089. 

RearAdmind.  US.  Coast  Gaaid  Cmmander, 
Fifth  Coast  Gaaid  District 

[FR  Doc.  80-18448  Pikd  •-7-a9;  8:45  am] 


33CFRPartM0 

[CQD05-8S-13] 

Special  Local  Regulatlona  for  Marine 
Events;  Bamegat  Bay  Classic;  Tome 
Rh^er.NJ 

AQENCV:  Coast  Guard,  DOT. 
action:  Fmal  rule. 

summary:  The  Special  Local 
Regulations  33  CFR  10aS02  for  the 
Bamegat  Bay  Classic  have  been 
amended  by  changing  die  size  of  the 
regulated  area  and  by  reformatting  the 
r^ulations  to  conform  to  other 
permanent  special  local  regulations  for 
areas  within  the  Fifth  Coast  Guard 
District. 

The  Coast  Guard  is  removing  the 
regulations  in  33  CFR  100.503,  which 
essentially  duplicate  the  regulations  in 
33  CFR  100.502.  The  regulations  in  33 
CFR  100.502  are  needed  to  provide  for 
the  safety  of  participants  and  spectators 
on  the  navigable  waters  during  this 
annual  event.  They  will  restrict  general 
navigation  in  the  regulated  area. 

EFFECnvi  date:  This  rule  becomes 

effective  August  8, 1988. 

FOR  FURTHER  BIFORMATION  contact: 

Billy  J.  SteiriiensoB.  Chief,  Boating 
Affairs  Branch.  Fiftii  Coast  Guard 
District  431  Crawford  Stnel 
PortsmoudL  Virginia  23704-5004  (804) 
398-6204. 

susnjEMBNrARV  mpormation:  The 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  concerning  these 
regulations  in  the  Feilaral  Register  on 
May  2, 1989  (54  PR  18668).  Interested 
persons  were  requested  to  submit 
comments.  No  comments  were  received. 
Nevertheless  an  error  was  discovered  in 
i  100.502(bH2Kii).  The  requirement 
stated  in  this  paragraph  should  have 


I 
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been  limited  to  persons  on  board  vesseb 
displaying  the  Coast  Guard  ensign,  as  in 
i  10a502(b)(2)(i).  A  smaU  editorial 
change  has  been  made  to  1 100JX)2(a)(2]. 

Drafting  Information:  The  drafters  of 
this  notice  are  Billy  J.  Stephenson, 
project  ofBcer,  Chief.  Boating  Affairs 
Branch.  Boating  Safety  Division.  Fifth 
Coast  Guard  District  end  Lieutenant 
Commander  Robin  K.  Kutz,  project 
attorney,  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  ofConunents  and  Final 
Regulations:  No  comments  were 
received  in  response  to  the  notice  of 
proposed  rulemaking.  The  annual 
Bamegat  Bay  Classic  is  sponsored  by 
the  Bunegat  Bay  Powerboat  Racing 
Association.  The  location,  name,  and 
effective  period  of  the  regulations  have 
not  been  changed,  but  the  Coast  Guard 
is  amending  33  CFR  lOasOZ  by  changing 
the  regulated  area,  and  by  reformatting 
the  r^ulations  to  conform  to  the  other 
permanent  special  local  regulations  for 
areas  within  the  Fifth  Coast  Guard 
District 

Because  the  present  regulated  area  is 
unnecessarily  large,  making  it  more 
difBcult  to  r^ulate.  the  Coast  Guard  is 
establishing  a  smaller  regulated  area 
encompassing  the  race  course  and  a  500- 
yard  buffer  zone  around  it  This  diange 
will  provide  the  Coast  Guard  Patrol 
Qmunander  with  a  more  easily 
controlled  regulated  area,  will  permit 
waterbome  traffic  to  transit  the 
Intracoastal  Waterway  without  needing 
the  permission  of  the  Patrol 
Commander,  and  will  allow  spectators 
to  anchor  closer  to  the  race  course  while 
still  remaining  outside  the  nested 
area.  The  amended  regulations  will 
apply  to  the  Bamegat  Bay  Classic 
scheduled  from  lOKX)  a.m.  to  4:00  p  jn., 
August  28, 1988.  Marine  traffic  should 
not  be  inconvenienced  because  dosure 
of  the  marked  waterway  is  not 
anticipated. 

Economic  Assessment  and 
Certification:  These  proposed 
regulations  are  not  considered  major 
under  Executive  Order  12291  on  Federal 
Regulation  nor  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  28. 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  Since  the  bnpact  of  this 
proposal  is  expected  to  be  n^nlmal,  the 
Coast  Guard  certifies  that  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Assessment'  This  action 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 


determined  that  the  proposed 
rulemaking  does  not  raise  sufficient 
federalism  implicaticns  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Environmental  Impact  A  Categorical 
Exclusion  Determination  statement  was 
approved  in  1087  for  the  Bamegat  Bay 
Classic  and  is  part  of  the  Bamegat  Bay 
Classic  file. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Final  Regulations      I 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1100502    Bamegat  Bay  Claeeie.  Bamegat 
Bay,  Toms  RIvef ,  New  Jersey. 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

AutlKwity:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 


i. 


2.  Section  100.502  »  amended  by 
revising  it  to  read  as  follows: 

PART  100— [AMENDED]. 

(a)  Definitions.  (1)  Regulated  Area. 
The  waters  of  Bamegat  Bay  bounded  by 
a  line  connecting  the  following  points: 


Latitude 

Loagitude 

38*4e'16.0"  N. 

74*0e'43.0'  W. 

3e*4B'l&0'  N. 

74*06'iaO'  W. 

3e*53'154)'  N. 

74*08ia0'  W. 

38*53*15.0'  N. 

74*onw  w. 

Se'SO'SS.O'  N. 

74*onw  w. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Pafet))  Commander  is  a 
commissioned,  warrsnt  or  petty  officer 
who  has  been  designated  by  the 
Commander,  Group  Cape  May. 

(b)  Special  Local  Hegulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  (rf  this  area  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)(1)  of  these  regulations  but 
may  not  block  a  navigable  channel. 

(c)  Effective  Period.  The  Commander, 
Fifth  Coast  Guard  District  will  publish  a 
notice  in  the  Federal  Register  and  in  the 
Fifth  Coast  Guard  District  Local  Notice 


to  Mariners  announcing  the  times  and 
dates  that  this  section  is  in  effect 

1100.508   [Removed]. 

3.  Section  100.503  is  removed. 

Dated:  July  28, 1980. 
PA.Weliiiig. 

Rear  Admiral,  U.S.  Coast  Ctard  Commander, 
Fifth  Coast  Guard  District 

[FR  Doc.  89-18447  Filed  8-7-«9: 8:45  am] 
BIUJNQ  GOOe  4eiO-14-M 


33  CFR  Part  100 
[CQD  05-88-75] 


Special  Local  Regulatione  for  Marine 
Events;  U.S.  Marine  Coips  Insertion/ 
Extraction  Demonstration;  Severn 
River,  AnnapoQs,  MD 

AQENCV:  Coast  Guard,  DOT. 

action:  Notice  of  implementation  of  33 

CFR  100.511. 

summary:  This  notice  implements  33 
CFR  100.511  for  the  U.S.  Marine  Corps 
Insertion/Extraction  Demonstration,  an 
annual  event  to  be  held  August  11, 1989 
on  the  Severn  River,  Anaapolis 
Maryland.  These  special  local 
regulations  are  needed  to  provide  for  the 
safety  of  the  participants  and  spectators 
on  navigable  waters  during  this  event 
They  will  restrict  genersd  navigation  in 
the  regulated  area. 

EFFECnvB  dates:  The  regulations  in  33 
CFR  100.511  are  effective  from  8:30  to 
1:00  p.m.,  August  11, 1989. 
FOn  FURTHER  MFORMATDN  CONTACT: 

Billy  J.  Stephenson,  Chief,  Boating 

Affairs  Branch,  Fifth  Coast  Guard 

District  431  Crawford  Street 

Portsmouth,  Virghiia  23704-5004  (804) 

398-8204. 

SUPPLEMENTARY  INPORMATION: 

Drafting  Information:  the  drafters  of 
this  notice  are  Billy  J.  Stephenson, 
project  officer.  Chief,  Boating  Affain 
Branch,  Boating  Safety  Division,  Fifth 
Coast  Guard  District  and  Lieutenant 
Commander  Robin  K.  Kstz,  project 
attomey.  Fifth  Coast  Guard  District 
Legal  Staff. 

Discussion  of  Regulations:  The  U.S. 
Naval  Academy,  Annapolis.  Maryland, 
submitted  an  application  on  June  12, 
1989  to  hold  the  U.S.  Marine  Corps 
Insertion/Extraction  Demonstration. 
The  demonstration  will  be  held  in  that 
portion  of  the  Sevem  River  bounded  on 
the  south  by  Dungan  Basin  and  to  the 
north  by  the  State  Route  450  Bascule 
Bridge.  It  will  consist  of  four  marines 
parachuting  from  one  H-4e  Helicopter  at 
various  altitudes  ranging  from  2,500  to 
10,000  feet.  The  marines  will  be  lifted 
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from  the  water  by  snail  craft  and 
helicapter.  Since  this  event  is  of  the  type 
contenplated  by  tiiese  r^atioiM,  die 
safety  of  the  partidpants  wtti  be 
enhanced  by  the  implementatioB  of  the 
special  local  regulations.  Commercial 
traffic  should  not  be  severely  disrupted. 
These  regulations  are  implemented  by 
publication  of  this  notice  in  &e  Federal 
RegistCT  and  in  the  Fifth  District  Local 
Notice  to  Mariners. 

Dated:  July  28. 1989. 
PA.WelUiig. 

Rear  Admiral.  US  Coast  Guard,  Cmnmander, 
Fifth  Coast  Guard  District 
[FR  Doc.  89-18448  Filed  8^7-89: 8:45  am] 
BlUJHa  COOC  4t10-M-H 

33  CFR  Part  165 

[COTP  Portland,  Oregon,  Regulation  89-05] 

Safety  Zone  Regulations;  WWamette 
River,  PoiUandi  OR 

aqemcy:  Coast  Goard,  DOT. 

Acnow;  Eeaergency  nde. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  all  waters 
of  the  Willamette  River  within  500  yards 
of  both  the  ohi  and  new  spans  of  tl^ 
Burlington  NcMlhem  Railroad  Bridge  5.1 
at  River  Mile  6.9  of  the  Willamette  River 
while  these  spans  are  in  transit  to  and 
from  the  bridge  site.  This  zone  is  needed 
to  protect  vessels  from  the  hazards 
associated  with  moving  such  large 
structures  with  limited  maneuverability. 
Entry  into  this  zone  is  prohiluted  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECnvE  DATES:  This  regulation 
becomes  effective  at  0800  oa  8  August 
1989.  It  terminates  at  0800  on  ll  August 

1988.  unless  terminated  sooner  by  the 
Captain  of  the  Port 

FOR  FURTHBI MFORMATIOM  CONTACR 
COR  W.  L  Loveland,  (503)  240-e30a 
SUPPUMEMTAWY  INTO—A  I  ION,  fa 
accordance  widi  5  USC  553.  a  notice  of 
proposed  rulemaking  was  liot  pnbhshed 
for  this  regidation  and  good  caase  exists 
for  making  it  effective  in  less  than  thirty 
(30)  days  after  Fedstai  Rsgistar 
pubUcation.  The  reqiiest  from  Riedel/ 
Tokola  for  the  Coast  Guard  to  establish 
this  safety  zone  was  not  made  until  29 
June  1980,  and  the  requested  dates  of  the 
closnre  were  not  established  until  7  July 

1989.  only  thirty-one  (31)  days  prior  to 
the  sdiedoled  dosore.  Fitblishbig  an 
NHtM  and  delaying  its  effective  date 
would  be  contrary  to  the  pnbUc  interest 
since  immediate  action  is  needed  to 
prevent  die  danger  and  baEcard  to 
navigati(m  to  both  commercial  and 
pleasure  craft  posed  by  tite  movement  of 
the  existmg  swing  span  of  the  Burhngton 
Northern  Railroad  Bridge  5.1  to  a 


temporary  storage  location  and  tfie 
subaeiiiient  movesBHit  of  the  new  hft 
span  from  its  present  location  atRiedd 
International  facilities  to  the  bridge  site. 
However,  the  Coast  Guard  has  notified 
and  solicited  comments  from  the  lo^ 
maritime  industry  and  the  boating  public 
by  letters,  phone  calls  and  press 
releases. 

Drafting  taformatioru  The  drafters  of 
this  regulation  are  CDR  W.  L.  Loveland. 
project  officer  far  ds  Captain  irf  die 
Port  and  LT  Deborah  K.  Schram,  pn^ect 
attorney.  Thirteenth  Coast  Goard 
District  Legal  Office. 

Discassion  of  Regulation:  The 
circumstances  reqrdring  tiiis  regulation 
wiH  begin  at  0800  on  8  Aognst  1980  and 
conclude  by  0800  on  11  August  1989. 
Daring  this  period,  a  contractor  will  be 
replacing  die  swing  span  of  the 
Burlington  Nordiem  Railroad  Bridge  5.1 
at  River  Mile  6.9  of  die  Willamette  River 
with  a  lift  span  wdiich  is  intended  to 
enhance  river  navigation.  The 
replacement  of  the  span  %vill  require  the 
location  of  barges,  anchors,  anchor 
cables  and  other  construction  equipment 
across  much  of  the  river.  The  existing 
swing  span  is  to  be  removed  and  towed 
to  a  temporary  storage  locatioa.  The 
new  lift  span  wiU  be  towed  fixim  its 
present  location  at  dw  Riedd  facihties 
and  lifted  into  position.  No  wake  can  be 
tolerated  during  eidier  transit  phase  of 
the  operation  and  the  hazards 
associated  with  the  movement  of  diese 
structures  would  pose  a  danger  to  both 
commercial  and  pleasure  craft. 
Therefore,  since  such  a  situation  woold 
pose  a  danger  and  hazard  to  navigation 
to  an  vessels,  the  area  within  500  yards 
of  either  q;>an  wiU  be  closed  to  aD  traffic 
during  their  respective  transits. 

This  regulation  is  issued  pursuant  to 
33  USC  1225  and  1231  as  set  out  in  the 
authority  dtathin  for  all  of  Part  165. 

List  of  Sui^ects  hi  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Securi^  measures,  Vessels, 
Waterways. 

Regidation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Titie  33.  Code  ol 
Federal  Regulations,  is  amended  as 
follows: 

PART  18S    [AMEWPED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  foQows: 


(a)  Location.  The  feDowhig  areas  are 
safety  soner 

(1)  AH  watera  of  the  WiBamette  River 
witMn  600  yards  of  die  oM  swing  span 
of  the  Barlington  Northern  Rafboad 
Bridge  5.1  whfle  it  is  in  tnmrit  to  its 
temporary  storage  site  at  WSamette 
River  Mile  7 J. 

(2)  AH  waten  of  the  wmamette  River 
within  500  yards  of  the  new  IffI  span  of 
the  DuiKugtuii  Nordiem  RaSroad  Bridge 
5.1  while  it  is  hi  feansit  from  the  Riedel 
Intemational  fiacSities  at  River  MOe  7.5 
to  die  bridge  rite. 

(b)  RegalatioaK  la  aocortiuioe  wiA 
the  general  regulations  in  Sec.  165.23  of 
this  part  entry  into  diia  zone  is 
prohibited  unless  andicRlzed  by  the 
Captain  of  the  P(r1 

(c)  Effective  data.  This  regulation 
becomes  efEective  at  0800. 8  Aognst 
1989.  It  terminates  at  0800. 11  August 
1989,  unless  terminated  sooner  by  die 
Captain  of  the  Port. 

Dated:  July  24,  igsa 

I.W.Calhen. 

Captain,  US  CoastCmmL  CaptamofOm 
Port 

[FR  Doc  89-4aM3  FHad  S-7-aBt  S:4S  aa) 


33  CFR  Part  166 

[COTP  Portland.  01^ 
Safety  Zone 


,0R 

agency:  Coast  Guard,  DOT. 
ACnONc  Emergent^  nde. 

summary:  The  Goost  Guard  is 
estaUishing  a  safe^  zone  in  tfie  vicinity 
of  die  Burlington  Nortfaem  Railroad 
Bridge  5.1  at  River  KGle  8JI  of  die 
Willamette  River.  TUs  zone  is  needed  to 
allow  a  contractor.  Riedel/Tdcola.  to 
replace  the  swing  span  of  the  bridge 
with  a  lift  qian.  &ifry  into  dds  zone  is 
prohibited  unless  audiorized  by  the  . 
Captain  of  die  Ant 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  atOSOO  on  8  Aagast 
1989.  It  tetminBtee  at  0800  on  11  August 
1989,  unless  terminated  sooner  by  die 
Captain  of  the  Port 


r  33  U.SJC.  1231;  SO  U.S.C  191;  33 
CFR  1.05-l(g).  fliSI-l.  BM-a,  aad  ISOJ.  40 
CFR1.4& 

2.  A  new  166.TI306  is  added  to  read 
as  follows: 


CDR  W.  L  Lovdand.  (508)  2«0-830a 
SUPPLEMENTARY  INFORMATIONC  fal 

accordance  with  5  USC  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  ft  effective  in  less  than  thirty 
(30)  days  after  Bsdend  Ragislei 
publication.  The  request  from  Riedel/ 
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Tokola  for  the  Coast  Cuard  to  establish 
this  safety  zone  was  not  made  until  29 
June  1980,  and  die  requested  dates  of  the 
closure  were  not  established  until  7  July 
1989,  only  thirty-one  (31)  days  prior  to 
the  scheduled  closure.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
prevent  the  danger  and  hazard  to 
navigation  to  both  commercial  and 
pleasure  craft  posed  by  the  location  of 
barges,  anchors,  anchor  cables  and 
other  construction  equipment  across 
much  of  the  river  during  the  replacement 
of  the  bridge  span.  However,  the  Coast 
Guard  has  notified  and  solicited 
comments  from  the  local  maritime 
industry  and  the  boating  public  by 
letters,  phone  calls  and  press  releases. 
Also,  no  wake  can  be  tolerated  during 
certain  phases  of  the  installation. 

Drafting  Information.  The  drafters  of 
this  regulation  are  CDR  W.  L  Loveland, 
project  officer  for  the  Captain  of  the 
Port,  and  LT  Deborah  K.  Schram,  project 
attorney,  Thirteenth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Regulation.  The 
circumstances  requiring  this  regulation 
will  begin  at  0800  on  8  August  1989  and 
conclude  by  0800  on  11  August  1989. 
During  this  period,  a  contractor  will  be 
repladng  the  swing  span  of  the 
Burlington  Northern  Raibvad  Bridge  5.1 
8'  7jver  Mile  6.9  of  the  Willamette  River 
with  a  lift  span  which  is  intended  to 
enhance  river  navigation.  The 
replacement  of  the  span  will  require  the 
location  of  barges,  anchors,  anciior 
cables  and  other  construction  equipment 
across  much  of  the  river.  The  existing 
swing  span  is  to  be  removed  and  towed 
to  a  temporary  storage  location.  The 
new  lift  span  will  be  lowed  from  its 
present  location  at  the  Riedel  facilities 
and  lifted  into  position.  No  wake  can  be 
tolerated  during  certain  phases  of  the 
installation.  Therefore,  since  such 
equipment  would  pose  a  danger  and 
hazud  to  navigation  to  both  commercial 
and  pleasure  craft,  and  traffic  would 
interfere  with  the  span  installation,  the 
river  will  be  closed  to  all  traffic  at  mile 
6.9  for  some  or  all  of  the  72-hour  period. 

This  regulation  is  issued  pursuant  to 
33  use  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

list  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.  Vessels, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  Title  33,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 


PART  165-{AIIENDCD] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Autfaority:  33  U.S.C  1231;  50  U.S.C.  191;  33 
CFR  1.0fr-l(g).  6J)4-1,  e.04-6,  and  160.5,  49 
CFR  1.46 

2.  A  new  S  165.T1304  is  added  to  read 
as  follows: 

f165.T1304    Safety  ZoiwzWUIanwtte  River 
Mile6.9. 

(a)  Location.  The  following  area  is  a 
safety  zone:  The  Willamette  River  in  the 
vicinity  of  River  Mile  6.9  from  a  position 
200  yards  downstream  of  the  Burlington 
Northern  Railroad  Bridge  5.1  to  a 
position  200  yards  upstream  of  the 
Burlington  Northern  Railroad  Bridge  5.1. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  Sec.  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

(c)  Effective  date.  This  regulation 
becomes  effective  at  0800, 8  August 
1989.  It  terminates  at  0800, 11  August 
1989,  unless  terminated  sooner  by  the 
Captain  of  the  Port. 

Dated:  July  24, 1989. 
].Vf.  Calhoun, 

Captain,  U.  S.  Coast  Guard,  Captain  of  the 

Port 

[FR  Doc.  89-18444  Filed  8-7-89;  8:45  am] 

WLUWO  COOC  «t10-14-ll 

ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRParts60an<r61 


an<rc 


[FRL-3526-9] 


tiegatjor 


Addenda  to  Delegatbn  Agraaments 
for  Naw  Sourca  Parfbrmanca 
Standarda  (NSPS)  Program;  tha  Stataa 
of  Arkanaaa,  Loulaiana,  Naw  Mexico, 
Oklahoma,  and  Taxai 

aqency:  Environmental  Protection 

Agency  (EPA). 

Acnow:  Final  rule. 

SUMMARY:  This  notice  announces 
addition  of  certain  addenda  to  the 
delegation  agreements  of  the  States  of 
Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  and  Texas  for 
implementation  and  enforcement  of 
New  Source  Performance  Standards 
(NSPS).  The  addenda  explain  that  these 
States  do  not  have  delegated  authority 
to  implement  and  enforce  Subpart 
AAA — Standards  of  Performance  for 
New  Residential  Wood  Heaters,  even 
though  they  have  otherwise  received 
automatic  authority  (either  full  or 
partial)  with  respect  to  the  NSPS 
program.  The  Environmental  Protection 
Agency  (EPA)  also  revises  40  CFR  Part 


60,  S  60.4  and  40  CFR  Part  61,  §  61.04  to 
reflect  the  correct  addresses  for  the  EPA 
Region  6  Office  and  the  State  and  local 
agencies  named  above. 

EFFEcnvf  date:  July  27, 1989. 

addresses:  The  related  materials  in 
support  of  this  action  may  be  requested 
by  writing  to  the  following  address: 
Chief,  SIP  New  Source  Section  (6T-AN), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  Behnam,  P.E.  SIP  New  Source 
Section,  Air  Programs  Branch,  United 
States  Environmental  Protection 
Agency,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  telephone  (214) 
655-7214. 

SUPPLEMENTARY  INFORMATION:  Under 
section  111(c)(1)  of  the  Clean  Air  Act, 
any  state  may  develop  and  submit  to  the 
Administrator  a  procedure  for 
implementing  and  enforcing  standards 
of  performance  for  new  sources  located 
in  such  state.  If  the  Administrator 
determines  that  the  procedures  for 
implementing  and  enforcing  the 
standards  are  adequate,  the  Federal 
authority  may  be  delegated  to  the  State. 
To  facilitate  this  process,  the  EPA 
Region  6  Office  has  entered  into 
agreements  with  certain  states  for 
"automatic"  delegation  of  authority  for 
new  subparts  of  die  NSPS.  The 
automatic  delegation  mechanism  allows 
the  States  to  assume  the  responsibility 
for  the  NSPS  without  a  written  request 
and  further  qualification  approval  from 
the  EPA. 

The  EPA  promulgated  Subpart  AAA — 
Standards  of  Performanoe  for  New 
Residential  Wood  Heaters  on  February 
26, 1988  (53  FR  5860).  Under  this 
rulemaking,  the  EPA  decided  that  a 
centralized  program  operated  by  EPA's 
staff  in  Washington,  D.C  and  Research 
Triangle  Park,  North  Canolina,  is  the 
most  efficient  and  effective  way  to  meet 
the  Agency's  responsibilities  for 
certifying  wood  heater  testing 
laboratories,  conducting  emission  audit 
testing,  and  making  applicability 
determinations.  However,  this 
rulemaking  indicated  that  the  EPA  is 
amenable  to  delegate  to  the  State  and 
local  agencies  the  authority  to  conduct 
inspections  at  retail  outlets  to  verify  that 
appliances  affected  by  this  regulation 
are  in  compliance.  This  kicludes,  but  not 
necessarily  is  limited  to,  inspections  to 
ensure  that  the  labeling  requirements 
have  been  met  and  that  all  wood  heaters 
in  a  given  model  line  conform  to  the 
dimensions  (for  specified  parameters 
within  stated  tolerances)  and  materials 
of  the  wood  heater  submitted  for 
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certification  testing  as  required  in 
§  60.533(k). 

The  Region  6  States  have  notified  the 
Regional  Office  Uiat  diey  do  not  wish  to 
receive  delegated  authority  for 
implementation  and  enforcement  of  the 
applicable  portion  of  Subpart  AAA  as 
discussed  above.  After  reviewing  die 
States'  requests,  the  EPA  has  decided  to 
exclude  NSPS  Subpart  AAA  from  the 
States'  delegation  agreements. 
Therefore,  this  notice  notifies  the  public 
that  the  States  located  in  Region  6  do 
not  have  authority  (either  partial  or  full) 
to  implement  and  enforce  Subpart 
AAA — Standards  of  Performance  for 
New  Residential  Wood  Heaters.  The 
affected  States  are  Arkansas,  Louisiana, 
New  Mexico,  Oklahoma,  and  Texas. 
The  EPA  has  retained  authority  for 
implementation  and  enforcement  of  this 
subpart. 

This  notice  also  advises  the  public 
that  the  EPA  is  amending  40  CFR  Part 
60,  §  60.4  and  40  CFR  Part  61,  S  61.04. 
These  amendments  are  necessary  to 
correct  and  update  the  mailing 
addresses  for  the  EPA  Region  6  Office 
and  the  State  and  local  agencies  named 
in  this  notice. 

Any  inquiries  or  questions  concerning 
implementation  and  enforcement  of 
NSPS  Subpart  AAA  for  the  sources 
located  in  the  States  of  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas  should  be  directed  to  the  EPA 
Region  6  Office,  1445  Ross  Avenue, 
Dallas,  Texas  75202.  The  telephone 
inquiries  should  be  directed  to  (214)  655- 
7220  for  technical  and  enforcement 
questions,  and  (214)  655-7214  for 
delegation  of  authority  issues. 

The  Office  of  Management  and  Budget 
has  exempted  this  information  notice 
from  the  requirements  of  section  3  of 
Executive  Order  12291. 

This  delegation  addendum  is  issued 
under  the  authority  of  section  111(c)  M 
the  Clean  Air  Act,  as  amended  [42 
U.S.C.  7411(c)]. 

List  of  Subjects  in  40  CFR  Parts  60  and 
61 

Air  pollution  control.  Carbon 
monoxides,  Partictdate  matter  and  sulfur 
dioxides. 

Dated:  July  27, 1989. 
Joseph  D.  Winkle, 

Acting  Regional  Administrator. 

PART60-(AMENDED] 

Title  40,  Parts  60  and  61  of  die  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401, 7411, 7414, 7801. 

2.  Section  60.4  is  amended  by  revising 
the  Region  VI  address  in  paragraph  (a), 
by  revising  paragraphs  (b)(E),  (b)(T), 
(b)(CG)  and  (b)(LL)(i)  to  read  as  follows: 


{604 

(a)  •  *  • 

Region  VI  (Aricansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas);  Director; 
Air,  Pesticides,  and  Toxics  Division;  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 

(b)  *  *  * 

(E)  State  of  Arkansas:  Chief,  Division 
of  Air  Pollution  Control,  Arkansas 
Department  of  Pollution  Control  and 
Ecology,  8001  National  Drive,  P.O.  Box 
9583,  LitUe  Rock,  Arkansas  72209. 

(T)  State  of  Louisiana:  Program 
Administrator,  Air  Quality  Division, 
Louisiana  Department  of  Environmental 
Quality,  P.O.  Box  44096,  Baton  Rouge, 
Louisiana  70804. 

*  *        •        •        • 

(GG)  State  of  New  Mexico:  Director, 
New  Mexico  Environmental 
Improvement  Division,  Health  and 
Environment  Department,  1190  St. 
Francis  Drive,  Santa  Fe,  New  Mexico 
87503. 

•  •        *        •        • 

(LL)*  *  • 

(i)  Oklahoma  City  and  County: 
Director,  Oklahoma  City-Coun^  Health 
Department,  921  Northeast  23rd  Street, 
Oklahoma  City,  Oklahoma  73105. 


PART61-{AMENDEDI 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414.  7601. 

2.  Section  61.04  is  amended  by 
revising  the  Region  VI  address  in 
paragraph  (a),and  by  revising 
paragraphs  (b)(E),  (b)(T),  (b)(GG),  and 
(b)(LL)(i)  to  read  as  follows: 

§61.04   Address. 

(a)  •  *  * 

Region  VI  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas);  Director; 
Air,  Pesticides,  and  Toxics  Division;  U.S. 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202. 
***** 

(b)  *  •  * 

(E)  State  of  Arkansas:  Chief,  Division 
of  Air  Pollution  Control,  Arkansas 
Department  of  Pollution  Control  and 
Ecology,  8001  National  Drive.  P.O.  Box 
9583,  Little  Rock,  Arkansas  72209. 


(T)  State  of  Louisiana:  Program 
Administrator,  Air  Quality  Divisicm, 
Louisiana  Department  of  Environmental 
Quality,  P.O.  Box  44096.  Baton  Rouge, 
Louisiana  70804. 
•       •        *        •       • 

(GG)  State  of  New  Mexico:  Director, 
New  Mexico  Environmental 
Improvement  Division,  Health  and 
Environment  Department  1190  St 
Francis  Drive,  Santa  Fe,  New  Mexico 
87503. 


(LL)*  •  • 

(i)  Oklahoma  City  and  County: 
Director,  Oklahoma  City-County  Health 
Department  921  Northeast  23rd  Street 
Oklahoma  City,  Oklahoma  73105. 

[FR  Doc.  89-18496  Filed  8-7-89;  &4S  am] 
BILUNQ  COOC  MM-Se-ll 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-47 

Disposal  of  Surplua  Fadaral  Raal 
Property 

AGENCY:  Federal  Property  Resources 
Service,  GSA 

ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  is  amending  the 
illustration  referenced  in  §  101-47.4911 
of  the  regulations  concerning  the 
disposal  of  surplus  Federal  real  property 
to  incorporate  the  provisions  of  Pub.  L 
100-77  as  amended  by  Pub.  L 100-628, 
with  regard  to  congressional  oversight  of 
negotiated  sales.  Public  Sales  100-77,  as 
amended  by  Pub.  L  100-628,  amends  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended. 

EFFECTIVE  DATE:  August  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Majorie  L  Lomax,  Director,  Pohcy  and 
Planning  Division,  Office  of  Reel  Estate 
PoUcy  and  Sales,  Federal  Property 
Resources  Service,  GSA  (202)  535-7052. 

Authority:  (Sec.  205(c),  Se  StaL  390  (40 
U.S.C.  480(c)) 

Dated:  July  28, 1989. 

EariE.  Jones, 

Commissioner,  Federal  Property  Resources 
Service. 

[FR  Doc.  89-18501  Filed  S-7-».  a-45  am] 

MUJNOCOOe 
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itidns 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pubic  HMllh  SarviM 

42CFRPart50 

RIN0t0S-AB91 


AQOiCV:  Public  Health  Service,  DHHS. 
Acnow  Final  rule. 

SUMMARV:  To  iBq>lement  section  483  of 
the  Public  Health  Service  (PHS)  Act 
(and  also  sectioa  601(f)  of  the  PHS  Act 
as  amended  by  section  206e(a)(2MC)  of 
the  Anti-Drug  Abuse  Act  of  1988),  this 
Final  Rule  adds  a  new  Subpart  A  to  42 
CFR  part  50.  The  new  Subpart  A  sets 
forth  the  responsibilities  of  PHS 
awardee  and  applicant  institutions  for 
dealing  with  and  reporting  alleged  or 
suspected  misconduct  in  science 
involving  research,  research  training, 
applications  for  support  of  research  or 
research  training,  or  related  activities 
for  which  PHS  funds  have  been 
provided  or  requested. 
EFFCCnvi  DATB  November  8, 1980. 
RM  FUfrnm  mrmimation  comtact: 
Brian  Kimes,  FU>,  Acting  Director, 
Office  of  Scientific  Integrity,  Bldg.  31- 
Room  B1-C34,  National  Institntea  of 
Health,  Bediesda,  Maryland  20892— 
telephone  (301)  498-2824.  (This  is  not  a 
toll-free  number.) 

instance*  of  scientific  miscoodnct 
appear  to  lepieseut  only  a  smaD  fraction 
of  the  total  nomber  of  leseardi  and 
research  training  awards  funded  by  die 
PHS.  Neverthdesa,  even  a  small  number 
of  instances  of  scientific  misconduct  is 
unacceptable  and  could  threaten  the 
contimiied  public  confidence  in  the 
integrity  of  the  scientific  process  and  in 
the  stewardship  of  Federal  funds.  The 
PHS  has  adopted  interim  pohdes  to 
provide  guidance  for  deahng  with 
allegations  and  investigations,  based  on 
expoience  with  a  number  of  cases. 
These  interim  pdides  were  published 
for  the  information  of  the  public  in  the 
July  18, 1988.  issue  of  the  "NIH  Guide  for 
Grants  and  Contracts'*  and  became  part 
of  the  PHS  Grants  Administration 
Manual  on  September  1, 198a 

The  PHS  also  recently  established  two 
new  offices  for  dealing  with  scientific 
misconduct  (see  M  PR  11080^  Mardi  18^ 
1909).  The  Office  of  Scientific  Integrity 
Review  (OSIR),  established  in  the  Office 
of  the  Assistant  Secretary  for  Health,  is 
responsible  for  establishiiag  overall  PHS 


policies  and  proceduses  for  dealing  with 
misconduct  in  science,  overseeing  the 
activities  of  PHS  research  agencies  to 
ensure  that  these  policies  and 
procedures  are  impl^nented.  and 
reviewing  all  final  reports  of 
investigations  to  assure  that  any 
findings  and  recommendatioss  are 
sufficiently  documented.  The  OSIR  also 
makes  final  recommendatioid  to  the 
Assistant  Secretary  for  Health  on 
whether  any  sanctions  should  be 
imposed  and,  if  so,  what  they  should  be 
in  any  case  where  scientific  misconduct 
has  been  established.  When  n.  cessary, 
OSIR  may  conduct  independent 
investigations. 

In  addition,  the  Office  of  Scientific 
Integrity  (OSI),  established  in  the  Office 
of  the  Director.  National  Institutes  of 
Health  (NIH),  oversees  the 
implementation  of  all  PHS  policies  and 
procedures  related  to  scientific 
misconduct;  monitors  the  individual 
investigations  into  aBeged  or  suspected 
scientific  misconduct  conducted  by 
institutions  that  receive  PHS  funds  for 
biomedical  or  behavioral  research 
projects  or  programs;  and  conducts 
investigations  as  neoessary. 

The  niS  Granto  Administration 
Manual  will  be  revised  to  acccmunodate 
the  establishment  of  the  these  offices. 

The  PHS  Act  directs  the  Secretary  to 
establish  procedures  requiring  that 
entities  receiving  funds  from  the  PHS  for 
the  conduct  of  biomedical  and 
behavioral  research  submit  assurances 
on  an  annual  basis  that: 

(1)  These  entities  have  established 
(based  upon  regulations  prescribed  by 
the  Secretary)  an  administrative  process 
to  review  reports  of  scientific 
misconduct  in  biomedical  or  behavioral 
research,  and  (2)  they  will  report  to  the 
Secretary  any  investigation  of  alleged 
scientific  misconduct  that  appear* 
substantial.  The  Secretary  also  has 
authority  to  respond  to  ii^ormation 
received  with  respeot  to  possible 
scientific  misconduct  involving  projects 
under  the  PHS  Act  and  to  take 
appropriate  action  ia  response  to  such 
misconduct. 

The  provisions  of  section  493  of  the 
PHS  Act  contemplate  that  there  will  be 
a  close  woriung  relationship  between 
the  awardee  ii^titutions  and  the 
Department  in  resolving  allegations  of 
scientific  misconduct  Section  483 
envisions  that  the  awardee  institutions 
will  have  the  primary  responsibility  for 
preventing,  detecting,  investigating, 
reporting  and  resolving  allegations  of 
scientific  misconduot  The  Diepartment, 
however,  retains  the  ultimate 
responsibility  and  authority  for 
monitoring  such  investigations  and 
becoming  involved  in  those 


investigations  if  appr(^>riBte  or 
necessary. 

In  ordsT  to  carry  out  hi*  formal 
reqwnsibilities  under  section  483.  the 
Secretary  published  a  Notice  of 
Proposed  Rule  making  on  September  19, 
1988  (53  FR  36347).  That  document  set 
forth  for  public  comment  prtqiosed 
responsibilities  of  applicant  and 
awardee  institutions,  including 
requirements  that  they  establish  policies 
and  procedures  for  investigating  and 
reporting  allegations  of  scientific 
misconduct  involving  research,  research 
training,  or  related  activities  fw  which 
PHS  funds  have  been  awarded  or 
requested.  Proposed  §  50:104  qtedfied 
an  appropriate  time  and  method  iat 
notifying  the  PHS  of  instances  of 
possible  misconduct  Proposed  §  103 
specified  that,  if  there  is  a  reasonable 
indication  of  a  criminal  violation,  the 
Department's  Office  of  Inspector 
General  would  be  notified  within  24 
hours. 

This  final  rule  applies  only  to 
institutions  applying  for  or  receiving 
financial  assistance  from  the  PHS.  A 
separate  proposed  rule  amending  48 
CFR  part  3  will  be  published  in  the 
Federal  Register  to  cover  entities 
applying  for  contracts. 

Institutions  are  urged  to  develop,  as 
soon  as  possible,  policies  and 
procedures  for  dealing  with  and 
reporting  possible  misctrnduct  in  science 
within  their  institution.  After  the 
effective  date  of  this  Rule,  each 
institution  miist  have  in  place  an 
assurance  for  dealing  with  scientific 
misconduct,  as  outlined  by  this  rule. 
Updated  information  with  respect  to 
assurances  will  be  due  each  year,  on  a 
date  to  be  specified  by  OSI.  Assurances 
should  be  submitted  fw  approval  to  the 
Director,  Office  of  Sdenftific  Integrity,  at 
the  above-cited  address. 

As  stated,  this  final  rule  implements 
section  493  requiring  the  Department  to 
issue  regulations  concerning 
investigation  and  reporting  of  "scientific 
fraod".  (See  subsequent  text  fai  this 
preamble  regarding  use  of  the  terms 
"fraud"  and  "misconduct"  in  diis 
context)  Consequently,  the  rule  does 
not  contain  specific  measures  to  foster 
scientific  integrity.  Other  issues  remain 
to  be  addressed,  includ&ig:  retention  of 
laboratory  data,  authorship  practices, 
the  role  of  grantee  institutions  and 
funding  agencies  in  the  performance  of 
audits  or  studies  to  prevent  the 
occurrence  of  scientific  misconduct  and 
the  consistency  of  such  policies  across 
federal  agencies.  HHS  will  continne  to 
monitor  institution*'  response*  and 
propose  policies  as  may  be  necessary  in 
the  future.  Such  action  may  be  based  in 
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part  on  the  advance  notice  of  proposed 
rulemaking  published  in  the  Fedmal 
Register  on  September  19, 1988  (53  FR 
36344).  In  addition,  consistency  of 
policies  in  this  area  across  Federal 
agencies  will  be  monitored  by  the  Office 
of  Management  and  Budget  in 
cooperation  with  the  Office  of  Science 
and  Technology  Policy. 

Summary  of  Comments 

As  noted,  the  Secretary  published  a 
proposed  rule  in  the  Federal  Register  on 
September  19, 1988  (53  FR  36347)  for 
public  comment.  The  comment  period 
was  open  through  November  18, 198& 
One  hundred  thirty-nine  responses  were 
received  that  addressed  a  wide 
spectrum  of  issues  concerning  the 
proposed  rule  and  scientific  misconduct 
in  general.  The  respondents  included  60 
institutional  representatives,  37 
individual  staff  or  faculty  members,  20 
representatives  of  professional 
associations,  16  representatives  of 
research  institutes  or  faculty  groups, 
three  individuals  from  Federal  offices, 
two  private  citizens,  and  one 
representative  of  a  scientific  journal. 
The  responses  were  generally 
supportive  of  the  PHS's  efforts  and  of 
the  proposed  rule.  Most  respondents 
emphasized  that  the  main  responsibiUty 
for  investigating  or  preventing  cases  of 
scientific  misconduct  should  remain 
with  the  institution. 

The  following  is  a  summary  of  other 
main  points  contained  in  the  comments 
on  the  proposed  rule,  and  the 
Departmental  responses. 

Applicability  and  Definition  of 
"Misconduct  in  Science. " 

The  proposed  rule  defined 
"misconduct  in  science"  to  mean  (1) 
fabrication,  falsification,  plagiarism, 
deception  or  other  practices  that 
seriously  deviate  from  those  that  are 
commonly  accepted  within  the  scientific 
community  for  proposing,  conducting,  or 
reporting  research;  or  (2)  material  failure 
to  comply  with  federal  requirements 
that  uniquely  relate  to  the  conduct  of 
research."  The  comments  and 
suggestions  received  were  particularly 
helpful  in  refining  this  proposed 
definition.  A  number  of  respondents 
pointed  out  that  to  the  extent  the 
second  clause  in  the  definition  was 
largely  intended  to  deal  with  violations 
of  hiunan  and  animal  experimentation 
requirements,  these  areas  are  already 
covered  by  existing  regulations  and 
policies.  Other  conunenters  requested 
that  honest  error  be  excluded  bom  the 
definition.  Still  others  urged  omission  of 
the  word  "deception"  inasmuch  as 
deception  can  be  an  acceptable 
component  of  specific  types  of  research. 


Some  commenters  disagreed  with  the 
section  of  the  definition  tiiat  addressed 
"other  practices  that  seriously  deviate 
tmm  those  that  are  commonly  accepted 
within  the  scientific  community  for 
proposing,  conducting,  or  reporting 
research"  and  proposed  that  this  portion 
of  the  definition  be  deleted.  On  the  other 
hand,  some  commenters  suggested 
expanding  the  definition  to  include 
duplicate  publication  and  intellectual 
piracy.  Some  commenters  preferred  die 
term  "fraud"  rather  than  "misconduct." 

Response.  The  definition  has  been 
modified  considerably  in  light  of  the 
comments.  The  term  "deception"  has 
been  deleted.  The  second  clause, 
referring  to  material  failure  to  comply 
with  federal  requirements  that  uniquely 
relate  to  the  conduct  of  research,  has 
also  been  deleted  in  order  to  avoid 
duplicative  reporting  of  violations  of 
human  and  animal  experimentation 
requirements.  Further,  a  sentence  has 
been  added  to  make  it  clear  that  the 
definition  does  not  include  "honest  error 
or  honest  differences  in  interpretations 
or  judgments  of  data."  At  the  same  time, 
the  language  "other  practices  that 
seriously  deviate"  has  been  retained  to 
assure  coverage  of  any  serious 
misconduct  that  might  not  technically  be 
considered  "fabrication,  falsification,  or 
plagiarism."  With  regard  to  the 
comments  preferring  "fraud"  over 
"misconduct"  the  word  "misconduct"  is 
coming  into  increasing  use  because  it 
avoids  confusion  with  common  law 
fraud,  which  contains  certain  unique 
characteristics  that  have  no 
apphcability  to  what  has  commonly 
come  to  be  known  as  scientific 
misconduct  For  this  reason,  the  term 
"misconduct"  is  being  retained. 

Assurances.  The  notice  of  proposed 
rulemaking  stated  that  an  institution 
applying  for  or  receiving  PHS  support 
must  have  an  assurance  satisfactory  to 
the  Secretary  regarding  procedures  for 
dealing  with  misconduct  in  science. 
Most  respondents  agreed  with  the 
assurance  mechanism.  This  final  rule,  in 
S  50.103,  specifies  that  the  assurance,  on 
a  form  prescribed  by  the  Secretary,  must 
be  submitted  to  the  OSI  as  soon  as 
possible  after  November  8, 1989,  and  no 
later  than  January  1, 1990,  and  be 
updated  thereafter  on  an  annual  basis, 
lliis  will  enable  PHS  to  ensure  that 
institutions  are  establishing  procedures 
that  are  consistent  with  the 
requirements  of  42  CFR  part  50.  The 
assurance  will  consist  of  a  series  of 
affirmative  statements,  to  be  provided 
on  the  form  prescribed  by  the  Secretary. 
The  OSI  will  also  review  annually  a 
sample  of  institutions,  policies  and 
procedures. 


Investigations  and  Reporting.  Most  of 
the  respondents  agreed  widi  £e  overall 
proposed  timing  for  coBq)letion  of  the 
inquiry  and  investigation  phases. 
However,  the  need  for  flexibility  was 
stressed  in  recognition  of  die  complex 
and  heterogeneous  nature  of  individual 
cases.  Five  respondents  said  the 
proposed  time  schedule  was  too  short 
and  three  others  suggested  following  the 
National  Science  Foundation's 
timetable.  The  need  to  request  formally 
an  extension  was  questioned,  and  there 
were  two  suggestions  to  include 
"Inquiries"  in  the  tide  of  this  section. 

Response.  After  considering  all  the 
comments,  the  PHS  believes  die 
proposed  timetable  for  conducting 
inquiries  and  investigations  is 
reasonable.  The  PHS  agrees  that  a 
certain  degree  of  flexibility  also  is 
appropriate  but  disagrees  with  the 
contention  that  institutions  should  not 
be  required  to  request  an  extension  if 
the  investigation  cannot  be  completed 
within  the  specified  time  period. 
Therefore,  the  proposed  language  for 
this  purpose  in  §  50.104(a)  is  retained 

PHS  expects  that  as  institutions  refine 
and  enhance  their  policies  and 
procedures  and  gain  collective 
experience  in  conducting  investigations, 
the  quality  and  timeliness  of  such 
investigations  will  improve.  Where 
institutions  fail  to  carry  out  their 
responsibilities  as  specified  in  the  rule, 
the  Department  will  use  whatever 
remedies  may  be  available  under  the 
circumstances.  If  problems  persist  HiS 
will  consider  rulemaking  to  establish 
additional  sanctions,  such  as 
restrictions  on  or  reductions  in  indirect- 
cost  funding  going  to  an  institution,  or 
charges  for  the  costs  of  investigations 
that  have  to  be  performed  by  the  OSI. 

The  term  "Inquiries"  has  been  added 
to  the  tide  of  this  section,  since  the  rule 
includes  a  specified  time  period  for  this 
activity.  This  section  also  has  been 
expanded  to  give  more  specific  guidance 
regarding  the  scope  of  inquiries, 
investigations,  and  reports. 

Reporting  Requirements.  Most  of  the 
concerns  expressed  by  respondents  with 
respect  to  the  reportiiig  requirements 
were  related  to  die  issue  of 
confidentiality  and  to  possible  damage 
to  the  reputations  of  innocent 
individuals.  They  were  concerned  about 
the  treatment  of  both  the  accused  and 
accuser,  although  eight  respondents 
specifically  called  for  the  identification 
of  the  accuser.  Twenty-one  respondents 
were  concerned  about  the  due  process 
rights  of  the  accused  during  an 
institutional  inquiry  and/or 
investigation,  as  well  as  the 
responsibilities  of  the  niS  to  protect 
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Individualt'  privacy  and  the  need  to 
maintain  taifonnatlon  confidential.  Many 
respondents  stated  that  a  report  should 
be  made  to  the  PHS  only  if  substantial 
evidence  Is  found,  and  some 
respondents  stated  that  only  essential 
infonnation  should  be  reported. 

Response.  After  considerii^  the 
comments  received  regarding  the 
reporting  reqah-ements,  the  PHS  has 
concluded  that  these  requirements 
should  be  retained  as  originally 
prroposed,  with  the  addition  that  the 
reports  be  made  part  of  the  assurance 
review  process.  The  PHS  understands, 
and  agrees  with,  the  need  for  the 
confidential  handling  of  information 
relevant  to  investigations.  The  PHS 
accepts  and  pursues  anonymous 
allegations,  so  long  as  sufficient 
information  is  provided  to  be  able  to 
initiate  an  inquiry.  No  information,  other 
than  that  which  ordinarily  is  available, 
for  example  under  the  Freedom  of 
Infcvmatiai  Act  is  released  by  the 
Department  while  an  investigation  is 
under  way,  except  to  Department 
personnel  on  a  necd-to-lmow  basis. 

The  reporting  requirements  also  have 
been  dianged  to  rrilect  the 
establishment  of  the  OSI.  whidi  now  is 
the  focal  point  for  aO  of  die  PHS  for 
dealing  with  allegations  of  scientific 
misconduct  involving  research,  research 
training,  or  related  activities  supported 
under  the  ms  Act  AU  rep(Ml8  sbaQ  be 
sent  to  the  O^  radter  than  to  PHS  as 
was  stated  in  the  I^oposed  Rule. 

The  PHS  strongly  encourages 
institutions  to  adopi  procedures  that  will 
provide  due  process  to  the  accused. 
Section  50.104  sets  forth  basic  due 
process  procedures  to  be  followed 
during  the  investigation,  sndi  as 
assnrbig  that  the  accused  is  interviewed 
and  has  an  opportunity  to  comment  on 
the  findings  of  the  investigation. 

The  PHS  believes  die  reporting 
requirements  are  not  unduly 
burdensome  and  that  they  are  necessary 
in  order  for  the  Department  to  carry  out 
its  responsibibty  under  the  statute  for 
the  stewardship  of  Federal  fimds.  As 
recipient  institations  gain  experience  in 
the  conduct  of  investigations  and  the 
preparation  of  the  reports  of  tiiose 
investigations,  the  PHS  will  continue  to 
evaluate  its  monitoring  function. 
However,  at  this  initial  stage  of 
Implementation,  the  FtB  believes  that 
an  active  monitoring  role  is  important 
and  diet  die  reports  required  under  the 
regulation  are  essential  to  that  role. 


for  "maior"  rules  wbich  are  defined  in 
the  Order  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more,  or  certain  other 
specified  effects. 

The  PHS  does  not  believe  that  this 
regulation  will  have  an  annual  economic 
impact  of  $100  million  or  more  or  the 
other  effects  listed  in  the  Order.  For  thia 
reason,  the  PHS  has  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Ordar. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each  rule 
with  a  "significant  economic  impact  on 
a  substantial  number  of  small  entities," 
an  analysis  be  prepared  describing  the 
rule's  impact  on  small  entities  and 
identifying  any  significant  alternatives 
to  the  rule  that  would  minimize  the 
economic  impact  on  small  entities. 

The  Secretary  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collections  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1980.  The  title,  description,  and 
respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
and  record-keeping  burden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Title:  Responsibifities  of  mS 
Awardee  and  Applicant  Institutions  for 
Dealing  with  and  Reporting  Possible 
Misconduct  in  Scieace. 

Description:  As  required  by  the  PHS 
Act  the  Secretary  shall  require  that 
applicant  and  awardee  institutions 
receiving  PHS  funding  investigate  and 
report  any  allegations  of  misconduct  in 
science. 

Description  of  Respondents:  Non- 
profit institutions,  small  businesses  or 
organizations,  for-profit  organizations. 

Estimated  Anwal  Reporting  and 
Record-Keeping  Burden 


Estimated  Annual  Reporting  and 
Record-Keeping  Burden— Continued 


Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
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As  required  by  section  3504(b)  of  the 
Paperwork  Reduction  Act  of  1980,  the 
Department  will  submit  for  review  by 
the  Office  of  Management  and  Budget 
(OMB)  the  above-dted  infonnation 
collection  requirements.  As  OMB 
control  numbers  are  assigned,  we  will 
publish  a  Notice  in  the  Federal  Register 
announcing  them.  Organizations  and 
individuals  deshing  to  submit  comments 
on  the  information-collec:tion 
requirements  should  direct  such 
comments  to  the  above-dted 
information  address,  and  to  the  Office  of 
Infonnation  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building 
(Room  3208).  Washington  DC  20503 
(ATTN:  Richard  A.  Eislnger). 

Catalog  of  Federal  Doiaestic  Assistance 

This  rule  affects  a  great  many  PHS 
research  programs.  It  would  be  wasteful 
and  cumbersome  to  include  a  multi-page 
listing  of  them  all  here.  Questions  about 
this  rule  should  be  directed  to  the 
information  address  above  where 
individual  programs  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  are 
affected. 

List  of  Subjects  in  42  C7R  Part  50 

Administration  practice  and 
procedure,  American  Samoa,  Drugs, 
Family  Planning,  Grant  programs  In 
health,  Guam,  Northern  Mariana  Island, 
Pacific  Islands  Territoiy,  Virgin  Islands. 
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Dated:  March  22,  igso. 
Ralph  R.  Reed. 

Acting  Assistant  Secntaty  for  Health. 

Approved:  April  3, 1908. 
Louis  W.  SnBivni, 
Secretary. 

For  the  reasons  set  out  in  the 
preamble.  Tide  42,  Subchapter  D,  of  die 
Code  of  Federal  Regulations  is  amended 
to  add  Subpart  A  to  part  SO,  consisting 
of  19  50.101  through  50.105  to  read  as  set 
forth  below. 

PART  50-4>OIJCtES  OF  GENERAL 
APPUCABIUTY 

Subpart  A-RaaponsiiUlty  of  PHS  Awvdee 
and  AppNeant  InaHtuttons  tor  Dealing  WKti 
and  Heporting  Possible  MIsconduet  In 

SqMIC9 

Sec. 

saiOl  Apidicability. 

50.102  Definitions. 

50.103  Assurance— Responsibilities  of  PHS 
Awardee  and  Applicant  Institutions. 

50.104  Heporting  to  the  OSL 

50.105  Institutional  compliance. 

Subpart  A— Responsibility  of  PHS 
Awardae  and  Applicant  Institutions  for 
Dealing  With  and  Reporting  Possible 
MIsconduet  In  Sdence 

Auflioiltr  Sec.  483,  Public  Healtli  Service 
Act  as  amended.  98  Stat  874-475  (42  U.S.C 
289b];  Sec  S01(f),  Public  Health  Service  Act 
as  amended.  102  Stat  4213  (42  U.&C 
290aa(f]). 

§50.101    AppncaUmy. 

This  subpart  applies  to  each  entity 
which  applies  for  a  research,  researoh- 
trauting,  or  research-related  grant  or 
cooperative  agreement  under  the  Public 
Healdi  Service  (PHS)  Act  It  requires 
each  such  entity  to  establish  uniform 
policies  and  procedures  for  investigating 
and  reporting  instances  of  alleged  or 
apparent  misconduct  involving  research 
or  research  trfiining,  applications  for 
support  of  research  or  research  training, 
or  related  research  activities  that  are 
supported  with  funds  made  available 
under  the  PHS  Act.  This  subpart  does 
not  supersede  and  is  not  intended  to  set 
up  an  alternative  to  established 
procedures  for  resolving  fiscal 
improprieties,  issues  concerning  the 
ethical  treatment  of  humtm  or  animal 
subjects,  or  criminal  matters. 

SSaiOZ.   DeflnHions. 

As  used  in  this  subpart: 
"Act"  means  tiie  Public  Health 
Service  Act,  as  amended,  (42  U.S.C.  201 
etseq.). 

"Inqidry"  means  information 
gathering  and  initial  factfinding  to 
detennine  wlietfaer  an  allegation  or 
apparent  instance  of  misconduct 
warrants  an  investigation. 


"Institution'*  means  die  public  or 
private  entity  or  organization  (indnding 
federal  state,  and  odier  agendes)  that  is 
applying  for  financial  assistance  from 
the  PHS^  e.g.,  grant  or  cooperative 
agreements,  indoding  continuation 
awards,  whether  competing  or 
noncompeting.  The  organization 
assumes  legal  and  finuicial 
accountability  for  die  awarded  funds 
and  tm  the  performance  of  the 
supported  activities. 

"Investigation"  means  die  formal 
examination  and  evaluation  of  all 
relevant  facta  to  determine  if 
misconduct  has  occurred. 

"Misconduct"  or  "Miscondud  m 
Science"  means  fabrication, 
falsification,  plagiarism,  or  other 
practices  that  seriously  deviate  from 
those  that  are  commonly  accepted 
within  the  sdentific  community  for 
proposing,  conducting,  or  reporting 
research.  It  does  not  indude  honest 
error  or  honest  differences  in 
interpretations  or  judgmenta  of  data. 

"OSr  means  the  Office  of  Sdentific 
Integrity,  a  component  of  the  Office  of 
the  Director  of  die  National  Institutes  for 
Health  (NIH),  which  oversees  tile 
implementation  of  all  PHS  polides  and 
procedures  related  to  scientific 
misconduct;  moniton  the  individual 
investigations  into  alleged  or  suspected 
scientific  miscondud  conduded  by 
institutions  that  receive  PHS  funds  for 
biomedical  or  behavioral  research 
projecto  or  programs;  and  conduds 
investigations  as  necessary. 

"OSK"  means  die  Office  of  Scientific 
Integrity  Review,  a  component  of  the 
Office  of  the  Assistant  Secretary  for 
Health,  wiiich  is  responsible  for 
establishing  overall  PHS  polides  and 
procedures  for  dealing  with  miscondud 
in  sdenoe,  overseeing  the  activities  of 
PHS  research  agendes  to  ensure  that 
these  polides  and  procedures  are 
implemented,  and  renewing  all  final 
reporta  of  investigations  to  assure  that 
any  findings  and  recommendations  are 
sufficientiy  documented.  The  OSIR  also 
makes  final  recommendations  to  the 
Assistant  Secretary  for  Health  on 
whether  any  sanctions  should  be 
imposed  and,  if  so,  what  they  should  be 
in  any  case  where  sdentific  miscondud 
has  been  established. 

"PHS"  means  die  Public  Health 
Service,  an  operating  division  of  the 
Department  of  Healdi  and  Human 
Services  (HHS).  References  to  PHS 
include  organizational  units  within  the 
PHS  diet  have  delegated  authority  to 
award  finandal  assistance  to  support 
scientific  activities,  e.g.,  Bureaus, 
Institates,  Diviaions,  Centen  or  Offices. 

"Secretary"  means  the  Secretary  of 
Healdi  and  Human  Services  and  any 


other  officer  or  enployaa  of  the 
Department  of  He^th  and  Human 
Services  to  whom  tte  andiority  involved 
may  be  ddegated. 


|SO.in 
PHS 


Riippinfiisel 


(a)  Assurances.  Eadi  butitation  that 
appties  for  or  receives  assistance  under 
the  Ad  for  any  profed  or  program 
which  involves  die  condud  of 
biomedical  or  bdiavioral  research  must 
have  an  assurance  satisfodory  to  the 
Secretary  that  the  applicant 

(1)  Has  established  an  administrative 
process,  diat  meeta  die  requirementa  of 
this  Subpart,  for  reviewing, 
investigating,  and  reporting  allegations 
of  miscondud  in  sdence  in  connection 
with  PHS-sponsored  biomedical  and 
behavioral  researdi  conduded  at  die 
applicant  institation  or  sponsored  by  the 
applicant;  and 

(2)  Will  comply  with  ita  own 
adndnistrative  process  and  the 
requirementa  of  this  Subpart 

(b)  Annual  Submission.  An  applicant 
or  redpient  institation  shall  make  an 
annual  submissim  to  the  OSI  as  follows: 

(1)  The  institation's  assurance  shall  be 
submitted  to  the  OSL  on  a  fonn 
IHescribed  by  the  Secretary,  as  soon  as 
possible  after  November  8, 1989,  but  no 
later  than  January  1, 1990,  and  updated 
annually  therefter  on  a  date  specified  by 
OSI.  Copies  of  the  form  may  be 
requested  through  the  Diredor,  OSL 

(2)  An  institation  shall  submit  along 
with  ita  annual  assurance,  such 
aggregate  mformation  on  allegntions, 
inquiries,  and  investigations  as  the 
Secretary  may  prescribe. 

(c)  General  Criteria.  In  general  an 
applicant  institation  will  be  considered 
to  be  in  compliance  widi  ita  assurance  if 
it: 

(1)  Establishes,  keeps  current  bhA 
upon  request  provides  the  OSIR.  the 
OSL  and  other  authorized  Departmental 
officials  the  polides  and  procedures 
required  by  this  subpart 

(2)  Informs  ita  sdentific  and 
administrative  staff  of  the  polides  and 
procedures  and  the  importance  of 
compliance  with  those  polides  and 
procedures. 

(3)  Takes  immediate  and  approprtate 
action  as  soon  as  miscondud  on  the  part 
of  employees  or  persons  within  the 
organization's  control  is  suspected  or 
alleged 

(4)  Informs,  in  accordance  with  this 
Subpart  and  cooperates  with  the  OSI 
with  regard  to  each  investigation  of 
possible  misconduct 

(d)  Inquiries,  Investigations,  and 
Reporting— Specific  Requirements.  Each 


I 
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applicant's  policies  and  procedures  must 
provide  for 

(1)  Inquiring  inunediately  into  an 
allegation  or  other  evidence  of  possible 
misconduct  An  inquiry  must  be 
completed  within  00  calendar  days  of  its 
initiation  unless  circumstances  clearly 
warrant  a  longer  period.  A  written 
report  shall  be  prepared  that  states  what 
evidence  was  reviewed,  summarizes 
relevant  interviews,  and  includes  the 
conclusions  of  the  inquiry.  The 
individual(s]  against  whom  the 
allegation  was  made  shall  be  given  a 
copy  of  the  report  of  inquiry.  U  they 
comment  on  that  report,  their  comments 
may  be  made  part  of  the  record.  If  the 
inquiry  takes  longer  than  60  days  to 
complete,  the  record  of  the  inquiry  shall 
include  documentation  of  the  reasons 
for  exceeding  the  60-day  period. 

(2)  Protecitag,  to  the  maximum  extent 
possible,  the  privacy  of  those  who  in 
good  faith  report  apparent  misconduct 

(3)  Affording  the  affected  individual(s] 
confidential  treatment  to  the  maximum 
extent  possible,  a  prompt  and  thorough 
investigation,  and  an  opportunity  to 
comment  on  allegations  and  findings  of 
the  inquiry  and/or  the  investigation. 

(4)  Notifying  the  Director,  OSL  in 
accordance  with  |  50.104(a)  when,  on 
the  basis  of  the  initial  inquhry,  the 
institution  determines  that  an 
investigation  is  warranted,  or  prior  to 
the  decision  to  initiate  an  investigation 
if  the  conditions  listed  in  |  50.104(bj 
exist 

(5)  Notifying  the  OSI  within  24  hours 
of  obtaining  any  reasonable  indication 
of  possible  criminal  violations,  so  that 
the  OSI  may  then  immediately  notify  the 
Department's  Office  of  Inspector 
General. 

(6)  Maintaining  sufficiently  detailed 
documentation  of  inquiries  to  permit  a 
later  assessment  of  the  reasons  for 
determining  that  an  investigation  was 
not  warranted,  if  necessary.  Such 
records  shall  be  maintained  in  a  secure 
manner  for  a  period  of  at  least  three 
years  after  the  termination  of  the 
inquiry,  and  shall,  upon  request  be 
provided  to  authorized  HHS  personnel. 

(7)  Undertaking  an  investigation 
witUn  30  days  of  the  completion  of  the 
inqui^,  if  findings  from  that  inquiry 
provide  sufficient  basis  for  conducting 
an  investigation.  The  investigation 
normally  will  include  examination  of  all 
documentation,  including  but  not 
necessarily  limited  to  relevant  research 
data  and  proposals,  publications, 
correspondence,  and  memoranda  of 
telephone  calls.  Whenever  possible, 
int^views  should  be  conducted  of  all 
individuals  involved  either  in  making 
the  allegation  or  against  whom  the 
allegation  is  made,  as  well  as  other 


individuals  who  might  have  information 
regarding  key  aspects  of  the  allegations; 
complete  summaries  of  these  interviews 
should  be  prepared,  provided  to  the 
interviewed  party  for  comment  or 
revision,  and  included  as  part  of  the 
investigatory  file. 

(8]  Securing  necessary  and 
appropriate  expertise  to  carry  out  a 
thorough  and  authoritative  evaluation  of 
the  relevant  evidence  in  any  inquiry  or 
investigation. 

(9]  Taking  precautions  against  real  or 
apparent  conflicts  of  interest  on  the  part 
of  those  involved  in  the  inquiry  or 
investigation. 

(10)  Preparing  and  maintaining  the 
documentation  to  substantiate  the 
investigation's  findtogs.  This 
documentation  is  to  be  made  available 
to  the  Director,  OSI,  who  will  decide 
whether  that  Office  will  either  proceed 
with  its  own  investjcation  or  will  act  on 
the  institution's  finings. 

(11)  Taking  interim  administrative 
actions,  as  appropriate,  to  protect 
Federal  funds  and  insure  that  the 
purposes  of  the  Federal  financial 
assistance  are  carried  out 

(12)  Keeping  the  OSI  apprised  of  any 
developments  duriqg  the  coune  of  the 
investigation  which  disclose  facts  that 
may  affect  current  or  potential 
Department  of  Health  and  Human 
Services  funding  for  the  individual(s) 
under  investigation  or  that  the  PHS 
needs  to  know  to  ensure  appropriate  use 
of  Federal  funds  and  othenvise  protect 
the  public  interest 

(13)  Undertaking  diligent  efforts,  as 
appropriate,  to  restore  the  reputations  of 
persons  aUeged  to  have  engaged  in 
misconduct  when  allegations  are  not 
confirmed,  and  also  undertaking  diligent 
efforts  to  protect  the  positions  and 
reputations  of  those  pereons  who,  in 
good  faith,  make  allegations. 

(14)  Imposing  appropriate  sanctions 
on  individuals  when  the  allegation  of 
misconduct  has  been  substantiated. 

(15)  Notifying  the  OSI  of  the  final 
outcome  of  the  investigation. 

{50.104    Reporting  to  tiw  OSI. 

(a)(1)  An  institution's  decision  to 
initiate  an  investigation  must  be 
reported  in  writing  to  the  Director,  OSI, 
on  or  before  the  date  the  investigation 
begins.  At  a  minimum,  the  notification 
should  include  the  name  of  the  per8on(s] 
against  whom  the  allegations  have  been 
made,  the  general  aature  of  the 
allegation,  and  the  PHS  application  or 
grant  number(8)  involved.  Information 
provided  through  the  notification  will  be 
held  in  confidence  to  the  extent 
permitted  by  law,  will  not  be  disclosed 
as  part  of  the  peer  review  and  Advisory 
Committee  review  processes,  but  may 


be  used  by  the  Secretary  in  making 
decisions  about  the  award  or 
continuation  of  funding. 

(2)  An  investigation  should  ordinarily 
be  completed  within  120  days  of  its 
uiitiation.  This  includes  conducting  the 
Livestigation,  preparing  the  report  of 
findings,  making  that  report  available 
for  comment  by  the  subjects  of  the 
investigation,  and  submitting  the  report 
to  the  OSI.  If  they  can  be  identified,  the 
])erson(s)  who  raised  the  allegation 
should  be  provided  with  those  portions 
of  the  report  that  address  their  role  and 
opinions  in  the  investigation. 

(3)  Institutions  are  expeded  to  carry 
their  investigations  through  to 
completion,  and  to  pursue  diligenUy  all 
significant  issues.  If  an  institution  plans 
to  terminate  an  inquiry  or  investigation 
for  any  reason  without  completing  all 
relevant  requirements  under  §  50.103(d), 
a  report  of  such  planned  termination, 
including  a  description  of  the  reasons 
for  such  termination.  shaU  be  made  to 
OSI,  which  will  then  decide  whether 
further  investigation  should  be 
undertaken. 

(4)  The  final  report  submitted  to  the 
OSI  must  describe  the  policies  and 
procedures  under  whidi  the 
investigation  was  conducted,  how  and 
from  whom  information  was  obtained 
relevant  to  the  investigation,  the 
findings,  and  the  basis  for  the  findings, 
and  include  the  actual  text  or  an 
accurate  summary  of  tke  views  of  any 
individual(s)  found  to  have  engaged  in 
misconduct  as  well  as  a  description  of 
any  sanctions  taken  by  the  institution. 

(5)  ff  the  institution  determines  that  it 
will  not  be  able  to  complete  the 
investigation  in  120  days,  it  must  submit 
to  the  OSI  a  written  request  for  an 
extension  and  an  explanation  for  the 
delay  that  includes  an  interim  report  on 
die  progress  to  date  and  an  estimate  for 
the  date  of  completion  of  the  report  and 
other  necessary  steps.  Any 
consideration  for  an  extension  must 
balance  the  need  for  a  thorough  and 
rigorous  examination  of  the  facts  versus 
the  interests  of  the  sub|ect(8]  of  the 
investigation  and  the  PHS  in  a  timely 
resolution  of  the  matter.  If  the  request  is 
granted,  the  institution  must  file  periodic 
progress  reports  as  requested  by  the 
OSI.  If  satisfactory  progress  is  not  made 
in  the  institution's  investigation,  the  OSI 
may  undertake  an  investigation  of  its 
own. 

(6)  Upon  receipt  of  the  final  report  of 
investigation  and  supporting  materials, 
the  OSI  will  review  the  information  in 
order  to  determine  whether  the 
investigation  has  been  performed  in  a 
timely  manner  and  with  sufficient 
objectivity,  thoroughness  and 
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competence.  The  OSI  may  ttien  request 
clarification  or  additional  information 
and  if  necessary,  perform  its  own 
investigation.  WhBe  primary 
responsibility  for  the  conduct  of 
investigations  and  inquiries  lies  with  the 
institution,  the  Department  reserves  the 
right  to  perform  its  own  investigation  at 
any  time  prior  to,  during,  or  following  an 
institution's  investigation. 

(7)  In  addition  to  sanctions  that  Ae 
institution  may  deckle  to  impose,  tiie 
Department  also  may  impose  sanctions 
of  its  own  upon  investigators  or 
institutjons  based  upon  authorities  it 
possesMS  or  may  possess,  if  sudi  action 
seems  appropriate. 

(b)  nie  institntioa  is  responsible  for 
notifying  die  OSI  if  it  ascertains  at  any 


stage  of  the  inquiiy  or  investigation,  that 
any  of  the  following  conditions  exist: 

(1)  There  is  an  immediate  health 
hazard  involved; 

(2)  Then  is  an  immediate  need  to 
protect  Federal  funds  or  equipment; 

(3)  There  is  an  immediate  need  to 
protect  the  interests  of  the  penon(8) 
making  the  ail^gatioas  or  of  the 
individuals)  who  is  the  sul^ect  of  the 
allegatioas  as  weD  as  his/her  co- 
investigators  and  associates,  if  any; 

(4)  It  is  probaUe  diat  the  alleged 
incident  is  goiqg  to  be  reported  publicly. 

(5)  There  is  a  reasonable  in(ycation  of 
possible  crininal  violatian.  in  that 
instance,  the  ioatitntion  must  inform  OSI 
within  24  hami*  of  obtaining  tiiat 


information.  OSI  will  tanmediately  notify 
the  Office  of  the  Inspector  General. 

§S0.10S    Institutional  eompOanea. 

Institutions  shall  foster  a  research 
environment  that  discourages 
misoondnct  in  all  research  and  dut 
deals  forthti^itfy  witii  posriUe 
misconduct  associated  with  researeh  for 
whidi  PHS  funds  have  been  provided  or 
requested.  An  institution's  hilure  to 
compfy  with  its  assmvnce  and  tiie 
requirements  of  this  subpart  may  result 
in  enforcement  action  against  the 
institution,  inchiding  loss  of  funding,  and 
may  lead  to  the  OSI's  conducting  its 
own  investigation. 

[FR  Doc.  80-1M37  Hied  »-7-«9:  MS  am] 
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This  Mctlon  of  the  FEDERAL  REGISTER 
containt  notices  to  the  public  of  the 
propoeed  Isauance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maidng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
F«d«ral  Aviation  AdminMration 

14CFRPart71 

[Airspace  Docket  Na  e»-ASO-32] 

PropoMd  DMignation  of  Transition 
Aroa,  Boonavllla,  MS 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 


n  This  notice  proposes  to 
designate  the  Booneville,  MS,  transition 
area  to  accommodate  instrument  flight 
rules  (IFR)  operations  at  the  Booneville- 
Baldwyn  Aiiport  This  action  will  lower 
the  base  of  controlled  airspace  from 
1,200  feet  to  700  feet  above  the  surface 
in  the  vicinity  of  the  airport.  A  standard 
instrument  approach  procedure  [SLAP]  is 
being  developed  to  serve  the  airport  and 
the  controlled  airspace  is  required  for 
protection  of  IFR  operations.  Concurrent 
with  publication  of  the  SIAP,  the 
operating  status  of  the  airport  will 
change  from  visual  flight  rules  (VFR)  to 
IFR. 

DATBS:  Conunents  must  be  received  on 
or  before:  September  11, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  ASO-53G, 
Manager,  Airspace  and  Procedures 
Branch,  Docket  No.  89-ASO-32.  P.O. 
Box  20636,  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  Room  652, 
3400  Norman  Berry  Drive,  East  Point 
Georgia  30344.  telephone:  (404)  763-7646. 

FOR  FURTHER  INFORMATION  CONTACT. 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
pEulicipate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  proTide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  speciflcally  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
ASO-32."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specifled  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  Office 
of  the  Assistant  Chief  Counsel  for 
Southern  Region,  Room  652,  3400 
Norman  Berry  Drive,  East  Point,  Georgia 
30344,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  and  Procedures  Branch  (ASO- 
530),  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  9  71.181  of  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  designate  the  Booneville,  MS. 
transtion  area.  This  action  will  provide 
controlled  airspace  for  aircraft 
executing  a  new  SIAP  to  the  Booneville- 
Baldwyn  Airport  If  the  proposed 
designation  of  the  transition  area  is 
found  acceptable,  the  operating  status  of 
the  airport  will  be  changed  to  IFR. 
Section  71.181  of  part  71  of  the  Federal 
Aviation  Regulations  Was  republished  in 
FAA  Handbook  7400.6E  dated  January  3, 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  teohnical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operational^  current.  It 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety.  Transition  Areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  13S4(a),  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g] 
(Revised  Public  Law  97-449,  January  12, 
1983):  14  CFR  11.60. 
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S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Booneville,  MS    (New) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-inile  radius 
of  the  Booneville-Baldwyn  Airport  (latitude 
34*35'32"  N.  longitude  88'38'50"  W). 

Issued  in  East  Point  Georaia,  on  July  2D, 
1989. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  89-18465  Filed  8-7-89;  8:45  am] 

MLLINO  CODE  4S10-13m 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[PS-001-69] 
RIN  1545-AM88 

Limitations  on  Passive  Activity  Losses 
and  Credits— Definition  of  Acttvlty 

agency:  Internal  Revenue  Service, 
Treasury. 

ACnoN:  Notice  of  pubhc  hearing  on 
proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  definition  of 
"activity"  for  purposes  of  applying  the 
limitations  on  passive  activity  losses 
and  passive  activity  credits. 
DATES:  The  public  hearing  will  be  held 
on  Tuesday,  November  28, 1989,  and 
continuing,  if  necessary,  at  the  same 
time  on  Wednesday,  November  29, 1989, 
beginning  at  10:00  a.m.  Outlines  of  oral 
conunents  must  be  delivered  by 
Tuesday,  November  7, 1989. 
ADDRESS:  The  public  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW., 
Washington,  DC  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 
submitted  to  the  Commissioner  of 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  (PS-001-89)  Room  4429, 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 

Angela  Wilbum  telephone  (202)  566- 
3935  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  appearing  in  the  Federal 
Register  for  Friday,  May  12, 1989,  (54  FR 
20606). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 


CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and'who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit,  not  later  than  Tuesday, 
November  7, 1989,  an  outine  of  the  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  tmswers 
thereto. 

Because  of  controlled  access 
restrictions,  attendees  caimot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  89-18431  Filed  8-7-89;  8:45  am] 
BtUJNG  CODE  4n»41-« 


28  CFR  Parti 
[EE-44-e7] 
RIN  1S46-AK46 
Minimum  Participation 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  pubUc  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  minimum 
participation  standards  under  section 
401(a](26]  of  the  Internal  Revenue  Code 
of  1986. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  October  30, 1989,  and 
continuing,  if  necessary,  at  the  same 
time  on  Tuesday,  October  31, 1989, 
beginning  at  10:00  a.m.  OuUines  of  oral 
comments  must  be  delivered  by  Friday, 
October  6, 1989. 

ADDRESS:  The  pubUc  hearing  will  be 
held  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue  NW.. 
Washington,  DC.  The  requests  to  speak 
and  outlines  of  oral  comments  should  be 


submitted  to  the  Commissioner  of 
Internal  Revenue  Service,  P.O.  Box  7804. 
Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  (EB-44-87)  Room  4429. 
Washington.  DC  20044. 

FOR  FURTHER  INFORMATION  COMTACT: 

Angela  Wilbum,  telephone  (202)  566- 
3935  (not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  appearing  in  the  Federal 
R^ter  for  Tuesday,  February  14, 1980 
(54  FR  6710). 

The  rules  of  fi  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  iiave 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
October  6, 1969,  an  outline  of  the  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  ea(£ 
subject 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  vvill  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
thereto. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  ajn. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  fitim  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
[FR  Doc.  89-18430  Filed  8-7-89: 8:45  am] 

HLUNQ  CODE  4S30-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD05-M-491 

Special  Local  Regulations  for  Marine 
Events;  Trump  Castle  World 
Championships;  Atlantic  Ocean,  off 
Atlantic  City,  NJ 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 
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SUMMMlv:  The  Coast  Guard  is  prapoftiBg 
special  local  regulations  for  the  Tramp 
Castle  World  Cbampkmships  to  be  bdd 
off  the  southern  New  Jersey  coast 
between  Margate  City  at  Great  Egg 
Harbor  Inlet  and  Brigantine  Shoal  on 
October  17, 19  and  21, 1989.  These 
special  localTegnlatfons  are  necessary 
to  control  vessel  traffic  in  fte  fanmech'ate 
vicinity  of  this  event  The  effect  wfl!  be 
to  restrict  general  navigaticn  in  the 
regulated  area  for  the  safety  of 
spectatoii  and  participents. 
DATES:  Comments  must  be  received  on 
or  before  September  22, 1909i 
Aoomsaes:  Comments  should  be 
mailed  or  hand  cerried  to  Commander 
(bb).  Fifth  Coast  Guard  District,  431 
Crawfard  Street,  Portsmouth,  Virginia 
23704-5004.  The  comments  will  be 
available  for  inspection  and  copjring  at 
Room  209  of  this  address.  Normal  office 
hours  are  between  MO  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

TOR  niHTNER  IMFOmiATlOW  CONTACTS 
Billy  J.  Stephenson,  Chief,  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District.  431  Crawford  Street 
Portsmouth,  Virginia  23704-6004  [804} 
398-6204. 

SUPnEMCNTAIIY  mroRMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  indude  dieir  names 
and  addresses,  identify  tfds  notice  (CGD 
05-89-49)  and  the  specific  section  of  die 
proposal  to  which  their  comments  apply. 
Reasons  should  be  given  for  each 
comment  The  regulations  may  be 
changed  fai  li^t  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  canunent  period  will  be 
considered  before  final  action  is  taken. 
No  public  hearing  is  planned,  but  one 
may  be  held  if  written  requests  for  a 
hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process.  The  receipt  of 
comments  will  be  acknowledged  if  a 
stamped  self-addressed  postcard  or 
envelope  is  enclosed. 

Drafting  Information:  The  drafters  fA 
this  notice  are  Mr.  Billy  J.  Stephenson, 
project  officer,  Chief,  Boating  Affairs 
Branch.  Fifth  Coast  Guard  District  and 
Lieutenant  Commander  Robin  K.  Kats, 
project  attorney,  Fifdi  Coast  Guard 
District  Legal  Stafi. 

Discussioa  afPnpoaed  RegalatHmK 
The  New  Yotk  Offshore  Powerboat 
Racing  Association  will  wpaaaot  ttds 
year's  Trump  Castle  World 
Championships.  The  rate  wiD  consist  of 
batween  100  to  150  powerboats,  fhmi  M 


to  50  feet  m  length,  racing 
am>roxiBiately  150 nautical  miles  overs 
30  nautical  mile  course.  This  year's 
event  will  be  a  three-day  event  instead 
of  the  one-day  event  held  last  year.  Race 
headquarters  will  be  located  in  Trump 
Castle,  Atlantic  City,  New  Jersey.  Coast 
Guard  patrol  vessals  will  be  positioned 
at  both  inlets  to  direct  vessels  to 
temporary  spectator  anchorages  and  to 
instruct  transiting  vessels  on  how  to 
proceed  safely  around  the  race  courae. 

The  sponsor  will  provide  committee 
boats  to  lead  the  race  vessels  in  a 
procession  to  and  from  the  race  course. 
The  sponsor  also  will  provide  more  than 
70  vessels  to  assist  the  Coast  Guard  and 
local  government  agencies  in  patrolling 
this  event. 

The  race  course  has  been  altered 
slightly  from  the  one  used  in  1988.  It  stUl 
remains  a  flattened,  elongated  triangle, 
but  the  course  has  been  moved  200 
yards  farther  seaward  at  the  end  nearest 
Great  Egg  Harbor  Inlet  The  change  was 
made  in  order  to  relocate  the  Great  Egg 
Harbor  Inlet  Spectator  Anchorage  Area 
between  the  shoreline  at  Ventnor  City 
and  the  inshore  leg  of  the  race  course. 

Generally,  the  race  course  is  the  same 
as  last  year,  extending  along  the  New 
Jersey  coastline  from  Great  Egg  Harbor 
Inlet  to  Brigantine  Shoal  Inner  Buoy  4BS 
(LL  40],  thence  three  nautical  miles  east, 
thence  southwestward  to  Great  Egg 
Harbor  Inlet.  The  regiilated  area 
includes  the  waters  of  the  Atlantic 
Ocean  from  the  shoreline  at  Great  Egg 
Harbor  Inlet  to  the  tank  at  Brigantine, 
New  Jersey,  and  extends  approximately 
1000  yards  beyond  the  outer  leg  of  the 
race  course,  except  where  the  course 
exceeds  the  three-mile  territorial  sea 
limit.  The  portion  of  the  race  course  that 
exceeds  the  three-mile  is  not  regulated 
by  the  Coast  Guand.  Nevertheless, 
vessel  operators  are  advised  to  remain 
clear  of  the  advisory  area  designated  in 
Section  2.(a](2)  of  this  rule.  To  {Htjvide 
for  the  safety  of  participants,  spectators, 
and  vessels  transiting  the  area,  the 
Coast  Guard  will  restrict  vessel 
movement  in  the  negulated  area  and  has 
established  two  temporary  spectator 
anchorages  (at  Great  Egg  Harbor  Inlet 
and  Absecon  Inlet)  for  what  is  expected 
to  be  a  large  spectator  fleet 

In  order  to  publicize  these  regulations, 
the  Coast  Guard  will  puUish  details  in 
the  Local  Notice  to  Mariners  and  the 
Flsdeial  Begistar,  and  members  of  the 
Cosst  Guard  Auxiliary  will  be  present  in 
the  vicinity  of  the  race  site  to  inform 
vessel  operators  of  these  regulatioiis 
and  other  ai^licaMe  laws. 

Ectmomic  Aaaetsment  and 
Certificatiaa:  Theee  proposed 
regulations  are  not  considered  major 
uDder  Executive  Order  12231  ea  Federal 


Regulation  nor  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979].  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  fuD  regulatory  evaluation 
is  unnecessary.  Since  the  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Federalism  Assessment-  This  action 
has  been  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  the  proposed 
rulemaking  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Environmental  Impact-  This 
rulemaking  has  been  thoroughly 
reviewed  by  the  Coast  Guand  and  it  has 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  23.2.C  of  Commandant 
Instruction  M16475.1&  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  has  been  placed  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  109 

Marine  safety.  Navigation  (water). 

ftoposed  Regnlatioos 

In  consideration  of  the  foregoing.  Part 
100  of  Titie  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100-[  AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  temporary  §  1W.3S-0549  is  added 
to  read  as  follows: 

I100J6-0549    Aflenlle  Ocean,  New  Jersey 
fleecoest,  Off  Atlantle  Ctty,  New  Jaraey. 

(a)  Definitions:  (1)  Regulated  area. 
The  waters  of  the  Atlantic  Ocean 
bounded  by  the  shoreline  and  a  Hne 
drawn  across  the  outermost  points  of 
land  on  either  side  of  Absecon  hilet,  and 
by  a  line  drawn  from  the  shoreline  at 
Longport  New  Jersey,  at  latitude 
3g''l&.20'  North,  longitade  74*32.30^  West; 
thence  to  latitude  39*17.80^  N.,  loqgitade 
74°31.e5'  ViA  thence  nordieastward  to 
latitude  3S°21.25'  N.,  SoogitDde  74'20J0' 
W.;  thence  along  the  three-mile 
territorial  sea  limit  to  latitude  39*24.30' 
North,  longitude  74*13.80'  West  and 
thence  to  the  shoreline  at  latitude 
39*25.8'  North,  longitaide  74*21.5'  West 
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(2)  Advisory  area.  The  waters  of  the 
Atlantic  Ocean  enclosed  by  lines 
connecting  the  following  points: 


Latitude 

Longitude 

39*21.25'  N. 

74*20.50' W. 

3g'23.30'  N. 

n'lZJBCf  W. 

39*24.15'  N. 

74*13«'  W. 

39*24.35'  N. 

74*16.65'  W. 

(3]  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is  a 
commissioned,  warrant  or  petty  officer 
of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Cape  May. 

(4)  Spectator  Anchorage  Areas,  (i) 
Absecon  Inlet  Spectator  Area.  The 
waters  off  the  New  Jersey  seacoast 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

39*22'24.0"  N. 

74*24'00.0"  W. 

39*22'00.0"  N. 

74*23'43X)"  W. 

39*22'25.0"  N. 

74*22'54J)"  W. 

39*22'48.0"  N. 

74*2312.0"  W. 

(ii]  Great  Egg  Inlet  Spectator  Area. 
The  waters  off  the  New  Jersey  seacoast 
bounded  by  a  line  connecting  the 
following  points: 


Latitude 

Longitude 

39*18'48.0"  N. 

74*31'18.0"  W. 

39*18'4Z0"  N. 

74*31'12J)"  W. 

39*21'00.0"  N. 

74*28'24X)"  W. 

39*2106.0"  N. 

74*28-30.0"  W. 

(b]  Special  Local  Regulations.  (1) 
Except  for  participants  in  the  Trump, 
Castie  World  Championships  and 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area  without  the  permission  of  the 
Patrol  Commander. 

(2]  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i]  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3]  Spectator  vessels  may  anchor  in 
the  spectator  anchorage  areas  specified 
in  paragraphs  (a)(4](i)  and  (a)(4](ii}  of 
these  regulations. 

(4)  The  Coast  Guard  Patit)l 
Commander  may  allow  vessels  to  transit 
the  legulated  area  whenever  a  race  heat 
is  not  being  run. 

(5)  Vessel  operators  are  advised  to 
remain  clear  of  the  advisory  area  during 
the  effective  periods  of  this  regulation. 

(c)  Effective  periods:  The  regulations 
are  effective  for  the  following  periods: 
8:00  a.m.  to  3:30  p.m.,  October  17, 1989. 
6:30  a.m.  to  3:30  p.m.,  October  19, 1989. 
6:30  a.m.  to  3:30  p.m..  October  21, 1989. 


Dated:  July  28, 1980. 

P.A.WelUiis. 

Rear  Admiral  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 

[Fk  Doc.  89-18445  Filed  8-7-89;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1206 
RIN  309S-AA43 

National  Historical  Put>llcation«  and 
Records  Commission;  Grant  Program 
Proceduras 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  National  Archives  and 
Records  Administration  (NARA] 
proposes  to  revise  its  regulations  in  36 
CFR  Part  1206  relating  to  the  National 
Historical  Publications  and  Records 
Commission  (NHPRC]  grant  programs  to 
ensure  greater  clarity,  as  well  as 
conformance  with  the  new  common 
rules  governing  administrative 
procedures  and  suspension  and 
debarment  procedures,  36  CFR  Parts 
1207  and  1209  respectively.  The  rule  will 
affect  NFQ>RC  applicants  and  grantees. 

NARA  also  proposes  in  this  rule  to 
require  appUcants  to  submit  a  NARA- 
developed  budget  form  in  place  of 
Standard  Form  424A  Budget 
Information — Non-Construction 
Programs.  The  proposed  collection  of 
information  requirements  have  been 
submitted  to  0MB  for  review  under 
section  3504(h]  of  the  Paperwork 
Reduction  Act.  Public  comments  on  this 
proposed  collection  of  information 
should  be  directed  to  0MB  at  the 
address  hsted  in  the  ADDRESSES 
section  of  the  preamble. 

DATES:  Comments  must  be  received  by 
October  10, 1989. 

ADDRESSES:  Comments  on  the  proposed 
rule  and  the  collection  of  information 
should  be  sent  to  Director,  Policy  and 
Program  Analysis  Division  (NAA), 
National  Archives  and  Records 
Administration,  Washington,  DC  20408. 

Comments  on  the  collection  of 
information  also  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Attention:  Desk  Officer  for 
NARA  Washington,  DC  20503. 

TOR  FURTHER  INTORMATION  CONTACT: 

John  Constance  or  Nancy  Allard  at  202- 
523-3214  (FTS  523-3214). 


Background 

The  purpose  of  the  National  Historical 
Publications  and  Records  Commission 
(NHI^C)  is  to  promote  the  preservation, 
conservation  and  use  of  historically 
significant  dociunents.  The  Archivist  of 
the  United  States  awards  grants 
recommended  by  the  NHPRC.  The 
publications  program  grants  are  made 
for  the  preparation  (compiling,  edition 
and  publishing]  of  printed  and  microfilm 
publications.  Subvention  program  grants 
are  made  to  nonprofit  presses  to  help 
support  pubUcation  costs  of  sponsored 
editions.  The  records  program  grants  are 
made  for  the  preservation,  arrangement 
and  description  of  historical  records. 
Education  programs  sponsored  by 
NHPRC  include  an  institute  to  train 
scholars  in  dociunentary  editing  and 
fellowships  in  the  fields  of  documentary 
editing  and  archival  administration. 

Collection  of  Inf onnation 

NARA  is  proposing  that  applicants  for 
NHPRC  grants  submit  a  NARA- 
developed  form,  NA  Form  17001,  Budget 
Form,  instead  of  the  Standard  Form 
424A  Budget  Information — ^Non- 
Construction  Programs,  used  in  many 
other  Federal  grant  programs.  The  form 
is  completed  once  at  the  time  of 
submission  of  the  grant  appUcation.  Use 
of  die  NARA  form  will  allow  NARA  to 
evaluate  competing  applications 
equitably. 

NARA  estimates  that  approximately 
200  NHPRC  grant  applicants  each  year 
would  submit  the  form.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  3 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  ir^ormation.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  NARA  at  the 
address  indicated  in  the  ADDRESSES 
section  of  the  preamble  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
NARA  Washington,  DC  20503. 

Provisions  of  the  Proposed  Rule 

The  proposed  rule  updates,  clarifies 
and  reorganizes  the  procedures 
governing  the  operations  of  the 
programs  of  the  NHPRC.  Some  of  the 
procedures  formerly  covered  in  36  Chit 
part  1206  are  now  contained  in  36  CFR 
parts  1207  and  1200  which  over  the 
common  rules  governing  uniform 
administrative  procedures  and 
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BUBpension  and  debannent  procedures. 
In  addition  styBstic  changes  have  been 
made  throughout.  Following  is  a 
discussion  oi  significant  changes  nuKie 
by  the  pn^msed  rule. 

Definitions  of  "State  projects," 
"regioBal  projects,"  and  "national 
projects"  have  been  added  to  S  1208.2, 
and  the  definition  of  "State"  has  been 
clarified. 

Section  1206.4  reflects  two  changes  in 
NHPRC  grant  authcHity  made  by  Pub.  L 
100-365:  Federal  agencies  are  deleted 
and  individuals  added  as  a  category  of 
grantees. 

Reference  to  adivsory  committees 
have  been  deleted  in  t  S  1206.14  and 
1206.34.  Authorization  to  appoint 
committees  is  given  in  44  U.S.C.  2505 
and  is  supofluous  in  this  Part 

Section  1206.16  has  been  changed  to 
include  the  provisirais  of  publication 
projects  of  papers  and  documents  as 
well  as  microform. 

Section  1206.18  has  been  rewritten 
and  the  amount  of  subvention  has  been 
changed  from  $10^000  to  $124)00  per 
volume. 

bi  i  120&36,  a  procedure  is  added  for 
designating  and/or  continuing  the  term 
of  the  State  historical  reccutis 
coordinator  when  die  govciiMV  has  not 
made  a  timely  appointment  A  new 
9 1206.37  is  added  to  audioriie  the 
designation  of  a  deputy  State  historical 
records  coordinator  to  assist  in  carrying 
out  the  coordinator's  responsibibties. 

Experience  in  administration  of 
government  records  baa  been  added  to 
§  120&S8  in  order  to  broaden  State 
historical  records  advisory  board 
membership  to  inchide  costodiana  of 
government  records  and  government 
records  managers.  A  reference  ia  also 
added  to  establish  procedons  for 
continuation  of  State  board  members' 
terms  and  other  membership  matters. 
Commissim  poibcy  on  appointment  (rf 
state  boards  has  dianged  in  1 1206J4. 
Governors  appoint  board  meaobers  wiA 
no  requirement  for  NHFItC  apfvoval  of 
nominations. 

Section  12XXM  has  been  modified  to 
intdede  the  frequency  widi  m^iic^  the 
NHPRC  meets  to  consider  grant 
appUcatioiia  and  to  note  that  some  State 
historical  advisory  boards  have 
estabttshed  pre-eubmissioo  review 
deadlines  for  proposals  under  the 
records  program. 

Section  1206.58,  "How  to  apply."  gives 
some  specific  NHPRC  guidelines  to 
potential  ap^icants  for  fte  piAKcation 
and  records  programs.  These  include 
contact  with  NHPRC  staff,  apirfication 
■  forms,  assurances  and  certifications, 
and  fists  die  program  guideline 
pamphlets. 


Section  1206.66,  "Review  and 
evaluation  of  grant  proposals,"  is  now 
divided  into  records  grant  proposals, 
publications  grant  proposals  and 
subvention  grant  applications.  The  new 
format  allows  each  type  of  grant  request 
to  be  discussed  in  mcve  specific  terms. 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 

List  of  Subjects  in  86  CFR  Part  1206 

Grant  programs^Archives  and 
records,  Grant  administration. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
Part  1206  of  Title  36  of  the  Code  of 
Federal  Regidations  as  follows: 

PART  1206— NATIONAL  HISTORICAL 
PUBUCATIONS  AND  RECORDS 
COMNflSSION 

1.  The  authority  citation  for  part  1206 
continues  to  read  as  follows: 

Authority:  44  U.S.C.  2104(s);  44  U.S.C  2501- 
2506. 

2.  Subparts  A,  B,  and  C  are 
redesignated  as  subparts  B,  C,  and  D, 
and  existing  {{  1206.1  through  1206.6 
are  designated  "Sttbpart  A— 43eneral." 
The  table  of  contents  is  revised  to  read 
as  follows: 

Subpart  A— Gsneiat 

o6C. 

1206.1  Scope  of  part. 

1206.2  Definitions. 

1206.4    Purpose  of  die  CommissioB. 
1206.6    Pro-ams  of  tlie  Coounission. 

Subpart  B— PubHcatfous  Ptogran 

1206.10  General. 

1206.12  Scope  and  purpose. 

1206.14  Organization. 

1206.16  Publicatioa  pn^ts. 

1206.18  Subaidies  lor  printing  coata. 

1206.20  Microfonnpi^catiaDttandarda. 

Sabpart  C— Raconls  PiograiB 

1206.30    General.    . 
1206.32    Scope  and  purpose. 
1206.34    Organization. 

1206.36  State  historical  records  coordnator. 

1206.37  Deputy  State  historical  records 
coordiiiator. 

1206.38  State  Ustorlcal  records  adwiaory 
liaard.  | 

Subpart  D—Craol  mcsduns 

1208.50  IVpes  of  grants. 

1206.52  Grant  Hantatiom. 

1206.54  Who  nay  apply. 

1206.56  WhentD^iply. 

1206.58  How  to  apply. 

1206.66  Review  and  evaluation  of  grant 
proposals. 


S|6C. 

1208.68    &ant  adflrinistiiBtion 

responsibilities. 
1206.70    Grant  inatnimeat 
1206.78    Grant  reports. 
1206.80    Safety  precautions. 
1206.82    Acknowledgement. 
1206.94    Compliance  with  Covemmentwfde 

requirements. 
3.  Section  1206.2  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
adding  paragraphs  [d]  through  (f)  to  read 
as  follows: 


§  124)6.2    Definitions. 


(b)  The  term  "historical  records" 
means  record  material  having 
permanent  or  enduring  value  regardless 
of  physical  form  or  characteristics, 
including  but  not  limited  to  manuscripts, 
personal  papers,  official  records,  maps, 
and  audiovisual  materials. 

(c)  In  §§  1206.36  and  1206.3a  die  term 
"State"  means  all  50  States  of  the  Union, 
plus  the  District  of  Columbia,  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  Northern  Mariana 
Islands,  and  the  Trust  Territories  of  the 
Pacific. 

(d)  The  term  "State  projects"  means 
records  program  projects  directed  by 
organizations  operating  within  and 
involving  records  or  activities  within 
one  State.  Records  or  activities  of  such 
projects  will  typically  be  under  the 
administrative  control  of  the 
organization  applying  for  the  grant.  The 
records  or  activities  need  not  relate  to 
the  history  of  the  State. 

(e)  The  term  "regioeal  projects" 
means  records  progron  projects 
involving  records  or  activities  in  more 
than  one  State  in  a  region.  Regional 
projects  include  thosa  undertaken  by 
regional  archival  pvtqis  of  conswtia. 

(f)  The  term  "natioaal  projects"  means 
records  program  projects  involving 
records  or  activities  in  several  regions 
or  in  widely  separated  States.  In 
general,  the  location  of  the  records  and/ 
or  the  site  of  grant-funded  activities  will 
determine  the  category  of  submission. 

4.  Section  1206.4  is  revised  to  read  as 
follows: 


$1206.4    Purpoeea«tie( 

The  National  Historical  PuUications 
and  Records  CommisBon  makes  plans, 
estimates,  and  recommendations 
regarding  the  preserveticm  and  me  of 
historical  records  that  may  be  important 
for  an  understanding  and  appreciation 
of  the  history  of  the  United  States.  It 
also  cooperates  with  and  encourages 
approiHiate  Federal,  State,  and  local 
agencies  and  nongovernmental 
institutions  in  collecting  and  preserving 
and,  when  it  considers  it  desiratde,  in 
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editing  and  publishing  the  records  of 
outstanding  citizens,  groups,  or 
institutions  and  other  important 
documents.  On  recommendation  of  the 
Commission,  the  Archivist  of  the  United 
States  makes  grants  to  State  and  local 
agencies  and  to  non-profit  organizations 
and  institutions  and  to  individuals  in 
support  of  these  programs. 

5.  Section  1206.6  is  revised  to  read  as 
follows: 

§1206.6    Programs  of  the  Commisston 
The  Commission  operates  primarily 

through  a  publications  program  (subpart 

B)  and  a  records  program  (sidipart  C). 
a  Redesignated  Subpart  B  is  revised 

to  consist  of  §9  1206.10  through  1206.20 

and  to  read  as  follows: 

Subpart  B-PuMcations  Program 

$1206.10   GoneraL 

This  subpart  describes  the  scope, 
purpose,  and  organization  of  the 
publications  program  and  prescribes 
requirements  applicable  to  book  and 
microform  publication  projects.  Grant 
apphcation  and  administration 
procedures  are  given  in  subpart  D  of  this 
part. 

§1206.12   Scope  and  purpose. 

The  publications  program  is  intended 
to  ensure  the  dissemination  and 
accessibility  of  documentary  source 
material  unportant  to  the  study  and 
understanding  of  U.S.  history.  Projects 
should  therefore  be  based  upon  material 
of  widespread  interest  among  scholars, 
students,  and  informed  citizena. 
Documents  shoud  have  historical  value 
and  interest  that  transcend  local  and 
State  boundaries. 

§1206.14   Organization. 

The  Executive  Director,  the  Director 
of  the  Publications  Program,  and  the 
staff  of  the  Commission  administer  the 
program  under  the  guidance  of  the 
Commission  and  the  immediate 
administrative  direction  of  its  chauman, 
the  Archivist  of  die  United  States. 

S120&16    PubHcation  proiects. 

(a)  Each  publication  project  shall 
include  either  the  papers  of  a  U.S.  leader 
in  a  significant  phase  of  life  in  the 
United  States  or  documents  relating  to 
some  outstanding  event  or  to  some  topic 
or  theme  of  national  significance  in  U.S. 
history.  These  projects  shall  consist  of 
collecting,  compiling,  editing,  and 
publishing,  either  selectively  or 
comprehensively,  the  papers  or 
documents.  Publication  may  be  in  the 
form  ot  book  or  microform.  One  copy  of 
each  book  publicatiwi  should  be 
deposited  wiUi  die  National  Historical 
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Publications  and  Records  Commission 
(NP).  Washington.  DC  20406. 

(b)  For  microform  inojects,  the  grantee 
shall  make  positive  prints  aiid  all 
finding  aids  available  to  institutions, 
scholars,  or  students  through 
interiibrary  loan  and  for  purchase.  Ten 
complimentary  copies  of  guides  and 
indexes  produced  by  Uie  projects  shall 
be  sent  to  the  Commission. 

$1206.18   SubsidiMtorprMingcoels 

(a)  The  Commission  will  consider 
grant  applications  from  univosity  and 
other  nonprofit  presses  for  the 
subvention  of  part  of  the  costs  of 
manufacturing  and  disseminating 
volumes  diat  have  been  formally 
endorsed  by  the  Commission.  Grants  not 
exceeding  $12,000  per  volume  are 
awarded  by  NARA  upon 
recommendation  of  the  Commission  to 
promote  the  widest  possible  use  of 
Conunission-sponsored  documentary 
editions. 

(b)  The  granting  of  a  subvention  shall 
be  used  to  encourage  the  highest 
standards  in  the  production  of  volumes, 
particularly  the  quality  of  paper  and  ink. 

(c)  The  Commission  shall  receive  15 
complimentary  copies  of  each 
published  volume  for  which  a 
subvention  grant  is  made. 

$1206.20    Mcroform  publication 


Technical  standards  for  NHPRC- 
s^nsored  microform  projects  are  stated 
in  the  brochure  "National  Historical 
Publications  and  Records  Commission: 
Microform  Guidelines  (1986),  which  will 
be  suppUed  to  applicants  upon  request 
and  to  grantee  institutions  at  the  time  a 
grant  is  made  for  a  microform  project 
The  Commission  may.  from  time  to  time, 
revise  these  standards,  but  any  changes 
to  the  standards  will  not  apply  to 
microform  projects  already  in  progress 
at  the  time  revision  is  issued. 

7.  Redesignated  subptui  C  consisting 
of  SS  1206.30  dirough  1206.38  is  revised 
to  read  as  follows: 

Subpart  C— Records  Program 
$1206.30    Qenertf 

This  subpart  describes  the  scope, 
purpose,  and  organization  of  the  records 
program.  Grant  application  and 
administration  procedures  are  given  in 
subpart  D  of  this  part. 

$1206.32   Seope  and  purpose. 

Through  its  records  programs,  the 
National  Historical  PuUicatifHis  and 
Records  Commission  encourages  a 
greater  effort  at  all  levels  of  government 
and  by  private  organizations  to  preserve 
and  make  available  for  use  those 


records,  generated  hi  every  facet  of  life, 
that  further  an  understanding  and 
appreciation  of  U.S.  history.  In  die 
public  sector,  these  historical  records 
document  significant  activities  of  State, 
county,  municipal,  and  other  units  df 
government  In  the  private  sector, 
historical  records  include  manuscripts, 
personal  papers,  and  family  or  corporate 
archives  that  are  maintained  by  a 
variety  of  general  repositories  as  well  as 
materials  in  special  collections  relating 
to  particular  fields  of  study,  including 
the  arts,  business,  education,  ethnic  and 
minority  groups,  immigration,  labor, 
politics,  professional  services,  religion, 
science,  urban  affairs,  and  women.  In 
addition  to  supporting  projects  relating 
direcdy  to  a  body  of  records,  the 
Commission  may  also  support  projects 
to  advance  the  state  of  the  art,  to 
promote  cooperative  efforts  among 
institutions  and  organizations,  and  to 
improve  the  knowledge,  pcrfonnance, 
and  professional  skills  of  those  who 
work  with  historical  r.>c(mls. 

$1206.34   Organization. 

The  Executive  Director.  Director  of 
the  Records  Program,  and  the  staff  of  the 
Commission  administer  the  records 
program  under  the  guidance  of  the 
Commission  and  the  immediate 
administrative  direction  of  its  chairman, 
the  Arehivist  of  the  United  States. 

$1206^    State  historical  rscords 
coordlnetor. 

(a)  The  governor  of  each  State 
desiring  to  participate  in  the  program 
shall  appoint  a  State  historical  recorda 
coordinator  (coordinator),  who  shall  be 
the  full-time  professional  official  in 
charge  of  either  the  State  archival 
agency  or  the  State-funded  historical 
agency.  If  the  State  has  both  agencies, 
the  official  in  charge  who  is  not 
appointed  coordinator  shall  be  a 
member  of  the  State  historical  records 
advisory  board.  The  coordinator  is 
appointed  to  a  four  year  term  with  the 
possibility  of  renewaL  The  coordinator 
shall  serve  as  chairman  ai  the  State 
historical  records  advisory  board  and 
shall  be  the  central  coordinating  officer 
for  the  historical  records  grant  ptogmu 
in  the  State.  The  person  appointed  will 
not  be  deemed  to  be  an  official  or 
employee  of  the  Federal  Government 
and  will  receive  no  Federal 
compensation  for  such  s«vice.  The 
pamphlet "  Guidelines  tot  State 
Historical  Records  Coordinators  and 
State  Historical  Records  Advisory 
Boards",  which  is  availaUe  fitmi  the 
Commission  and  from  State  historical 
records  coordinators,  provides  further 
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infbnnation  on  the  role  of  the 
coordinator. 

(b)  In  the  absence  of  instructions  of 
the  contrary,  the  NHPRC  may  continue 
to  recognize  the  coordinator  for  a  period 
of  six  months  beyond  the  expiration  of 
his/her  term.  After  six  months,  if  the 
governor  has  not  made  an  appointment, 
the  NHPRC  shall  recognize  an  acting 
coordinator  selected  by  the  State  board 
until  the  governor  appoints  a 
coordinator.  In  the  event  of  the 
resignation  of  the  coordinator  or  other 
inability  to  serve,  a  deputy  coordinator, 
if  one  has  been  designated,  will  serve  as 
acting  State  coordinator  until  the 
governor  makes  an  appointment  or  for 
six  months,  whichever  is  shorter.  After 
six  months  or  in  the  absence  of  a  deputy 
coordinator,  the  NHPRC  will  recognize 
an  acting  coordinator  in  order  to 
conduct  the  necessary  business  of  the 
board. 

I1206J7   DaputySWehittortealracords 
coordfcwitef. 

A  deputy  State  historical  records 
coordinator  may  be  designated  to  assist 
in  carrying  out  the  duties  and 
responsibilities  of  the  coordinator  and  to 
serve  as  cm  acting  coordinator  at  the 
coordinator's  direction  or  upon  the 
coordinator's  resignation  or  other 
inability  to  serve. 

f  1206.U   Slat*  Mctoricel  records  advtooiy 


(a)  The  governor  of  each  State 
desiring  to  participate  in  the  program 
shall  appoint  a  State  historical  records 
advisory  board  (board)  consisting  of  at 
least  seven  members,  including  the  State 
historical  records  coordinator,  who 
chairs  the  board.  A  majority  of  the 
members  shall  have  recognized 
experience  in  the  administration  of 
government  records,  historical  records, 
or  archives.  The  board  should  be  as 
broadly  representative  as  possible  of  the 
public  and  private  archives,  records 
offices,  and  research  institutions  and 
organizations  in  the  State.  Board 
members  will  not  be  deemed  to  be 
officials  or  employees  of  the  Federal 
Government  and  will  receive  no  Federal 
compensation  for  their  service  on  the 
board.  They  are  appointed  for  three 
years  with  the  possibility  of  renewal; 
terms  are  staggered  so  that  one-third  of 
the  board  is  newly  appointed  or 
reappointed  each  year.  If  the  board  is 
not  established  in  State  law,  members' 
terms  continue  until  replacements  are 
appointed.  The  board  may  adopt 
standards  for  attendance  and  may 
declare  membership  positions  open  if 
those  standards  are  not  met 

(b)  The  board  is  the  central  advisory 
body  for  historical  records  planning  and 


for  projects  developed  and  carried  out 
within  the  State.  Specifically,  the  board 
may  perform  such  duties  as  sponsoring 
and  publishing  surveys  of  the  conditions 
and  needs  of  historical  records  in  the 
State;  soliciting  or  developing  proposals 
for  projects  to  be  carried  out  in  the  State 
with  NHPRC  grants;  reviewing  records 
proposals  by  institutions  in  the  State 
and  making  recommendations  about 
these  to  the  Commission;  developing, 
revising,  and  submitting  to  the 
Commission  State  priorities  for 
historical  records  projects  following 
guidelines  developed  by  the 
Commission;  and  reviewing,  through 
reports  and  otherwise,  the  operation  and 
progress  or  records  projects  in  the  State 
financed  by  NHPRC  grants. 

7.  Redesignated  subpart  D  consisting 
of  S5  1206.50  through  1206.94  is  revised 
to  read  as  follows: 


Subpart  D— Grant  Procedures 

S  1206.50    Types  of  giants. 

(a)  General.  The  Archivist  of  the 
United  States,  after  considering  the 
advice  and  recommendations  of  the 
Commission,  may  make  three  types  of 
NHPRC  grants:  Outr^ht  grants, 
matching  grants,  and  combined  grants. 

(b)  Outright  grants.  An  application  for 
an  outright  grant  requests  an  NHPRC 
grant  for  the  entire  cost  of  a  project, 
minus  the  share  of  the  cost  borne  by  the 
applicant.  The  maximum  possible  cost 
sharing  is  encouraged  in  every  proposal, 
and  the  level  of  cost  sharing  will  be  an 
important  factor  in  tbe  Commission's 
recommendation  of  most  types  of 
proposals. 

(c)  Matching  grants.  An  application 
for  a  matching  grant  should  be  made 
when  an  applicant  has  prospects  of 
securing  financial  support  from  a  third 
party  or,  in  the  case  of  a  State  or  local 
government  agency,  new  funds  from  the 
institution's  own  appropriation  source 
are  provided  expressly  for  the  project 
proposed  in  the  application.  Upon 
NARA  approval  of  a  matching  grant 
request,  the  applicant  shall  present 
written  documentation  certifying  that 
matching  funds  have  been  provided  for 
the  project  by  the  non-Federal  source.  In 
the  case  of  a  State  or  local  government 
agency,  the  matching  requirement  may 
also  be  met  through  matching  funds 
from  the  State  or  local  government 
provided  that  it  can  be  demonstrated  to 
the  Commission's  satisfaction  that  the 
matching  amount  has  been  provided 
above  and  beyond  fimds  previously 
allocated  or  planned  for  the  agency's 
budget  and  tiiat  the  funds  are  set  aside 
exclusively  to  support  the  project 
proposed  for  an  NFPRC  grant. 
Applicants  need  not,  however,  have 


money  in  hand  to  make  a  matching  grant 
request;  they  need  only  assure  the 
Commission  that  they  hatve  reasonable 
prospects  of  obtaining  the  needed 
amounts.  Federal  matching  funds  may 
be  released  only  after  the  proposal  is 
recommended  by  the  Commission  and 
approved  by  NARA  and  after 
documentation  has  been  submitted  to 
the  Commission  demonstrating  that  the 
matching  funds  have  been  obtained 
from  the  non-Federal  source. 

(d)  Combined  grants.  A  combined 
grant  comprises  both  outright  funds  and 
matching  funds.  When  the  funds  an 
applicant  can  raise  plus  the  equivalent 
amount  of  an  NHPRC  grant  do  not  equal 
the  required  budget,  the  difference  is 
requested  in  outright  funds.  For 
example,  if  the  applicant  needs  $75,000 
and  is  able  to  raise  $25,000  in  gifts  or  in 
a  new  appropriation  for  the  project,  a 
combined  grant  of  $25,000  outright  and 
$25,000  in  matching  funds  for  a  total  of 
$50,000  should  be  requested  from  the 
Commision.  Rules  governing  the  release 
of  matching  funds  in  matching  grants 
also  govern  the  release  of  matching 
funds  in  combined  grants. 

§1206.52    Grant  limltatloas 

Grant  limitations  are  described  in 
publications  and  records  program 
guidelines  pamphlets  available  on 
request  from  the  Commission. 

§1206.54    Whomay apply 

The  Commission  will  consider 
applications  from  State  and  local 
government  agencies,  nonprofit 
organizations  and  institutions,  and, 
under  certain  conditions,  from 
individuals.  Proposals  under  the  records 
program  for  State  projects  will  be 
accepted  only  from  applicants  in  States 
in  which  a  State  historical  records 
coordinator  and  a  State  historical 
records  advisory  board  have  been 
appointed.  This  requirement  does  not 
apply  to  regional  or  national  projects. 

§1206.56    When  to  apply 

Grant  proposals  are  oonsidered  during 
Commission  meetings  held  three  times 
during  the  year.  For  current  applications 
deadlines  contact  the  staff  of  the 
appropriate  Commission  program  or 
State  historical  records  coordinators  (for 
records  grant  proposals).  Some  State 
boards  have  established  pre-submission 
review  deadlines  for  proposals  under 
the  records  program;  further  information 
is  available  from  State  coordinators. 

§1206.56    How  to  apply. 

(a)  Contact  with  NHPRC  staff.  The 
Commission  encourages  applicants  to 
discuss  proposals  through 
correspondence,  by  phone,  or  in  person 
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with  Commission  staff  and/or,  in  tbe 
case  of  records  proposals,  with  the 
appropriate  State  historical  records 
coordinator  before  the  prc^Kisal  is 
submitted  and  at  all  stages  of 
development  of  the  proposal. 

(b)  Application  forms.  Applicants  for 
NHPRC  grants  shall  use  Standard  Form 
424,  AppUcation  for  Federal  Assistance, 
and  NA  Form  17001,  Budget  Form  (0MB 
Control  Number  xxxx-xxxx).  Both  forms 
are  available  from  the  Commission. 
Project  proposals  and  related 
correspondence  should  be  sent  to  the 
National  Historical  Publications  and 
Records  Commission  (NP),  Washington, 
DC  20408. 

(c)  Assurances  and  certifications.  All 
grant  applications  to  the  Commission 
must  indude  the  following  assurances 
and  certifications  signed  by  an 
authorized  certifying  official  of  the 
applicant:  Standard  Form  424B, 
Assurance:  Non-Construction  Programs; 
Uie  Certification  Regarding  Suspension, 
Debarment,  and  Other  ResponsibiUty 
Matters  specified  in  part  1209,  appendix 
B;  and  the  Certification  Regarding  Drug- 
free  Woriqilace  Requirements  specified 
in  part  1209,  appendix  C,  of  this  chpater. 
Assurance  and  certification  language  is 
included  in  the  program  pamphlets. 

(d)  Program  guidelines  pamphlets. 
Supplementary  information  for 
applicants  is  contained  in  the 
pamphlets,  "Records  Program 
Guidelines  and  Procedures:  Applications 
and  Grants,"  and  "Publications  Program 
Guidelines  and  Procedures:  Applications 
and  Grants."  which  are  available  from 
the  Commission  upon  request.  The 
records  program  guidelines  pamphlet  is 
also  available  from  State  historical 
records  coordinators.  These  pamphlets 
include  copies  of  the  application  form 
and  certifications,  guidelines  on  the 
preparation  of  project  budgets  and 
program  narrative  statements,  and  other 
guidance  on  applying  for  and 
administering  NHPRC  grants. 


§1206.66 
proposals 


Review  and  evaluation  of  grant 


(a)  Records  grant  proposals.  For 
records  grant  proposals.  State  historical 
records  advisory  boards  review  and 
evaluate  proposals  for  State  projects 
and  forward  recommendations  for 
action  to  the  Commission.  Boards  may 
decide  that  certain  proposals  are 
incomplete  or  require  further 
development;  in  these  instances 
proposals  may  be  returned  to  the 
applicant  by  the  board  with  a 
recommendation  for  revision  and 
resubmission  in  a  future  funding  cycle. 
The  Commission  staff  shall  be  informed 
of  the  recommendations.  All  records 
grant  proposals  for  whidi 


recommendations  for  QHnmissiOD 
action  are  received  frtm  State  boards 
and  regional  national,  and  State  board- 
sponsored  proposals  received  direcdy 
by  the  Commission  are  reviewed  by  tbe 
Commission  staff  lot  completeness, 
conformity  with  application 
requirements  and  relevance  to  tbe 
objectives  of  the  grant  program. 
Regional  and  national  proposals  and 
proposals  submitted  by  boards  on  their 
own  behalf  may  also  be  referred  by  the 
Commission  staff  to  selected  State 
historical  records  coordinators, 
members  of  boards,  or  others  f«r 
appropriate  review  and  evaluation  of 
the  projects.  Following  review  and 
evaluation,  proposals  are  refeired  to  the 
Commission  at  regular  meetings. 

(b)  Publications  grant  proponak.  The 
Commission  staff  reviews  publication 
grant  proposals  for  completeness, 
conformity  with  appUcation 
requirements,  and  relevance  to  the 
objectives  of  the  grant  program. 
Proposals  are  sent  to  specialists  in 
American  history  for  review  and 
recommendations.  The 
recommendations  are  considered  by  the 
full  Commission  at  regular  meetings. 

[c]  Subvention  grant  applications. 
Applications  for  subvention  grants  are 
reviewed  by  a  panel  of  persons 
knowlegeable  in  the  publishing  field, 
which  reports  to  the  Commission  its 
findings  and  recommendations. 

§1206.68    Qrantadministnrtlon 
responslliUitlee. 

Primary  responsibility  for  the 
administi-ation  of  grants  is  shared  by  the 
grantee  institution  and  the  project 
director  designated  by  the  institution. 
Grants  shall  be  administered  in 
conformance  with  the  regulations  in 
Parts  1207  and  1209  of  this  chapter. 

§1206.70   Grant  inetrument 

The  grant  award  instrument  is  a  letter 
from  the  Archivist  of  the  United  States 
to  the  grantee.  The  letter  and 
attachments  specify  terms  of  the  grant 

§1206.78    Grant  reports. 

Financial  status  reports  and  narrative 
progress  reports  are  required  for  all 
grants.  Standard  Form  269  or  269A 
Financial  Status  Report,  shall  be  used 
for  all  financial  reports.  Reports  are  due 
30  days  after  the  end  of  eadi  six-montili 
period.  Final  reports  are  due  within  90 
days  after  the  expiration  or  termination 
of  the  grant  period.  Grants  with  a 
duration  of  six  months  or  less  require  a 
final  rep(^  only.  Grant  projects  that 
have  been  funded  continuously  for  three 
years  or  more  shall  report  annually.  AU 
other  grant  projects  shall  report 
semiannually.  Additional  rules  on 


financial  and  performance  reports  are 
found  in  i  1207^10  and  i  1207.41  of  this 
chapter. 

§t20ejO  Safety  preeautfona. 

NARA  and  the  r-nitimi^ftpn  cannot 
assume  any  liabiUty  for  acddenta, 
illnesses,  or  claims  arising  out  of  any 
woric  undertaken  with  the  assistance  of 
the  grant 


§120«J2 

Grantee  institutions,  grant  directors, 
or  grant  staff  persoimel  may  pubHsh 
results  of  any  woric  supported  by  an 
NHPRC  grant  without  review  by  the 
Commission.  Publications  or  other 
products  resulting  from  the  project 
shall,  however,  acknowledge  tbe 
assistance  of  the  NHPRC  grant 

§1206.84   ComplMKe  wMi 


In  addition  to  the  grant  appbcatioa 
and  grant  administration  requirements 
outlined  in  this  Part  1206,  grantees  are 
responsible  for  complying  with 
applicable  Govemmentwide 
requirements  contained  in  Parts  1207 
and  1209  of  this  chapter. 

Dated:  July  10, 1989. 
DonW.WOMMi. 

Archivist  of  the  United  States. 

[FR  Doc.  89-18352  Filed  8-7-89;  9A&  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Parts 

RIN  0905-AC8f 

Crtterta  for  DealgnaMon  of  HeeWh 
Manpowrer  Shortage  Areas 

AQENCV:  Public  Health  Service.  HHS. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  an 
amendment  to  the  existing  regulations 
governing  the  criteria  for  designab'on  of 
health  manpower  shortage  areas 
(HMSAs)  under  section  332  of  the  Public 
Health  Service  Act  (the  Act). 
Specifically,  this  amendment  would 
revise  the  existing  criteria  for 
designation  of  HMSAs  having  shortages 
of  psychiatric  manpower,  transforming 
them  into  criteria  for  designation  of 
HMSAs  having  shortages  of  mental 
health  manpower,  to  take  into  account 
not  only  psychiatrists  bat  also  "core" 
mental  health  service  providers  other 
than  psychiatrists,  defined  to  include 
clinical  or  health-service-provider 
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psychologists,  clinical  social  woricers, 
and  psychiatric  nurse  specialists.  It 
would  also  create  a  new  minimum  size- 
of-shortage  criterion  for  primary  care, 
dental  and  mental  health  HMSAs. 
DATE  Comments  must  be  received  no 
later  than  October  10, 1989. 
AOOimt:  Written  comments  may  be 
addressed  to  Mr.  William  H.  Aspden,  )r.. 
Acting  Director,  Bureau  of  Healtii  Care 
Delivery  and  Assistance  (BHCDA). 
Health  Resources  and  Services 
Administration.  Room  7-05,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857.  All  comments  received  will 
be  avaUable  for  public  inspection  and 
copying  at  the  above  address  weekdays 
(Federal  holidays  excepted]  between  the 
hours  of  8:30  a.m.  and  5:00  p.m. 

ran  puirTMEii  iNPomiATiON  contact: 

Richard  C.  Lee,  Director,  Office  of 
Shortage  Analysis,  Bureau  of 
Community  Health  Delivery  and 
Assistance  (BHCDA),  Health  Resources 
and  Services  Administration,  Room  8- 
57,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857  (telephone: 
301-443-6932]. 

SUPPLEMENTARY  INFOflMATION:  Section 
332  of  the  Public  Health  Service  Act,  as 
amended  by  Pub.  L  94-484,  the  Health 
Professions  Educational  Assistance  Act 
of  1976,  requires  the  Secretary  to 
establish,  by  regulation,  criteria  for  the 
designation  of  Health  Manpower 
Shortage  Areas  (HMSAs).  The 
regulations  setting  forth  these  criteria 
are  codified  at  42  CFR  Part  5.  This  notice 
proposes  changes  to  Appendix  C  of  the 
existing  regulations,  now  entitled 
"Criteria  for  Designation  of  Areas 
having  Shortages  of  Psychiatric 
Manpower",  which  is  organized  in  three 
parts:  Part  I — Geographic  Areas,  Part 
n — ^Population  Groups,  and  Part  III — 
Facilities.  This  notice  would  revise  these 
criteria  to  include  clinical  (or  "health- 
service-provider")  psychologists,  clinical 
social  workers  and  psychiatric  nurse 
specialists,  as  well  as  psychiatrists,  in 
the  designation  of  mental  health 
manpower  shortage  areas.  The  proposed 
changes  are  discussed  below. 

Background 

When  the  original  (interim-final) 
regulations  for  HMSA  designation  were 
published  in  1978,  the  inclusion  of  other- 
than-psychiatrist  providers  of  mental 
health  services  in  defining  mental  health 
manpower  shortage  areas  was 
considered.  However,  neither  sufficient 
data  nor  an  acceptable  methodology  for 
including  such  providers  was  then 
available.  Therefore,  the  mental  health 
component  of  the  HMSA  criteria,  as 
finalized  in  1980,  was  based  solely  on 
the  services  of  psychiatrists;  the 


presence  or  absence  of  other 
practitioners  providing  mental  health 
services  was  not  taken  into  account. 

However,  various  developments  since 
then  have  increased  the  focus  on  other- 
than-psychiatrist  mental  health  service 
providers.  Their  numbers  have 
increased;  certification  and  licensure  of 
these  professionals  has  increased,  as 
well  as  the  number  of  States  requiring 
licensure  and/or  certiHcation;  and  many 
have  achieved  direct  reimbursement 
status.  Increasing  emphasis  on  cost 
containment  has  resulted  in  higher 
utilization  of  these  other  mental  health 
service  providers.  Managed  care 
facilities  such  as  health  maintenance 
organizations  and  outpatient  clinics 
have  increasingly  uaed  psychologists, 
clinical  social  workers  and/or 
psychiatric  nurse  specialists  in  the 
provision  of  mental  health  services, 
including  both  diagnosis  and  treatment. 
In  addition,  more  data  on  the  various 
mental  health  service  providers  are 
available  now  than  when  the  original 
HMSA  criteria  were  developed,  together 
with  the  results  of  additional  studies  of 
the  mental  health  service  system. 

Since  1981,  the  Department's  Health 
Resources  and  Services  Administration 
(HRSA)  has  conducted  and/or  reviewed 
the  results  of  various  relevant  surveys 
and  research  studies  in  order  to  develop 
a  methodology  for  designation  of  mental 
health  manpower  shortage  areas.  These 
included  a  national  survey  of 
psychologists,  research  on  the  relative 
roles  of  psychiatrists  and  primary  care 
physicians,  a  series  of  research  and 
development  studies  of  possible  mental 
health  manpower  shortage  criteria 
(conducted  by  Mathematica  Policy 
Research,  Inc.],  review  of  other  relevant 
research  literature  and  extensive  in- 
house  analysis.  In  these  efforts,  HRSA 
worked  closely  with  the  Department's 
Alcohol,  Drug  Abuse  and  Mental  Health 
Administration,  and  particularly  its 
National  Institute  of  Mental  Health;  with 
the  associations  representing  members 
of  the  four  core  provider  disciplines 
involved,  namely  the  American 
Psychiatric  Association,  the  American 
Psychological  Association,  the  National 
Association  of  Social  Workers,  and  the 
American  Nursing  Association;  and  with 
consultants  from  all  four  disciplines. 

Definitions  of  Mental  Health  Service 
Providers 

The  Department  is  proposing  to  use 
the  following  definitions  of  "core" 
mental  health  service  providers, 
consistent  with  the  definitions  of  the 
most  highly-trained  mental  health 
service  providers  as  recognized  by  the 
various  associations  involved: 


(1)  "Core  mental  health  service 
providers"  includes  those  psychiatrists, 
clinical  (or  health-servioe-provider) 
psych"logists,  clinical  social  workers 
and  psychiatric  nurse  specialists  who 
meet  the  definitions  below. 

(2)  "Psychiatrist"  means  a  doctor  of 
medicine  (M.D.)  or  doctor  of  osteopathy 
(D.O.)  who  (a)  is  certified  as  a 
psychiatrist  or  child  psychiatrist  by  the 
American  Medical  Specialties  Board  of 
Psychiatry  and  Neurology  or  by  the 
American  Osteopathic  Board  of 
Neurology  and  Psychiatry,  or,  if  not 
certified,  is  "board-eligible",  i.e.  has 
successfully  completed  an  accredited 
program  of  graduate  medical  or 
osteopathic  education  in  psychiatry  or 
child  psychiatry,  and  (b)  practices 
patient  care  psychiatry  or  child 
psychiatry  and  is  licensed  to  do  so,  if 
required  by  the  State  of  practice. 

(3)  "Clinical  (or  health-service- 
provider)  psychologist"  means  an 
individual  (normally  with  a  doctorate  in 
psychology)  who  is  practicing  as  a 
clinical  or  counseling  psychologist  and 
is  licensed  (or  certified)  to  do  so  by  the 
State  of  practice;  or,  if  licensure  (or 
certification]  is  not  required  in  the  State 
of  practice,  an  individual  with  a 
doctorate  in  psychology  and  two  years 
of  supervised  clinical  or  counseling 
experience.  (School  psychologists  are 
not  included  here  because  they  are  not 
available  directly  to  the  general 
population.) 

(4)  "Clinical  social  worker"  means  an 
individual  who  (a)  has  a  master's  degree 
in  social  work  and  two  years  of 
supervised  clinical  experience  (including 
those  individuals  certified  as  a  clinical 
social  worker  by  the  American  Board  of 
Examiners  in  Clinical  Social  Work  and/ 
or  listed  on  the  National  Association  of 
Social  Workers'  Clinical  Register),  and 
(b)  is  licensed  to  practice  as  a  social 
worker,  if  required  by  the  State  of 
practice. 

(5)  "Psychiatric  nurse  specialist" 
means  a  registered  nurse  (R.N.)  who  (a) 
has  a  master's  degree  in  nursing  with  a 
specialization  in  psychiatric/mental 
health  and  two  years  of  supervised 
clinical  experience  (including  those 
certified  by  the  American  Nurses 
Association  as  a  "psychiatric  and 
mental  health  clinical  nurse  specialist"), 
and  (b)  is  licensed  to  practice,  if 
required  by  the  State  of  practice. 

Less  data  are  available  on  the 
numbers  and  functions  of  psychiatric 
nurse  specialists  than  tor  the  other  core 
mental  health  service  providers. 
However,  this  lack  of  data  does  not  pose 
a  major  problem  because  of  their 
relatively  small  numbers,  particularly  in 
relation  to  geographic  designations. 
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Substantial  portions  of  master's  level 
psychiatric  nxxrses  work  in  State  and 
county  mental  hospitals,  or  in  teaching 
or  administrative  positions  which  are 
excluded  by  the  criteria. 

With  regard  to  master's  degree 
psychologists,  there  are  little  or  no 
national  data  comparing  their  detailed 
activities  with  those  of  doctorate  clinical 
psychologists  and  the  other  providers. 
The  data  on  the  number  of  master's 
psychologists  are  also  more  limited  than 
those  for  the  other  provider  groups, 
which  would  make  it  difficult  to  develop 
and  apply  a  numerical  standard  which 
specifically  includes  them.  Master's 
psychologists  also  have  less 
standardized  training  and  practicum 
than  those  in  the  other  disciplines.  Thus, 
while  many  master's  psychologists  are 
undoubtedly  well  qualified,  many  others 
have  had  more  limited  training  than  the 
other  disciplines.  Requiring  licensing  as 
a  criterion  to  identify  qualified  master's 
psychologists  partially  remedies  this 
problem,  but  providers  in  institutional 
settings  often  do  not  need  to  be  Ucensed. 

Primary  care  physicians,  a  group 
which  clearly  provides  some  mental 
health  services,  were  omitted  for  several 
reasons.  First,  the  mental  health  work  of 
primary  care  physicians  is  only  a  small 
part  of  their  diverse  functions.  They 
typically  see  less  severely  afflicted 
patients  and  see  them  for  shorter  and 
less  numerous  visits  than  do  die  mental 
health  specialists.  The  "core"  mental 
health  providers  identified  above 
provide  approximately  two-thirds  of  all 
mental  health  visits.  Moreover,  needs 
for  primary  care  physicians  are  already 
addressed  by  the  primary  care  HMSA 
criteria,  based  on  the  entire  spectrum  of 
activities  of  primary  care  physicians. 

Methodology 

Ideally,  mental  health  needs  would  be 
determined  by  combining  measures  of 
the  prevalence  of  specific  mental 
disorders  in  diverse  types  of  geographic 
areas  or  population  groups  with 
information  on  the  mental  health 
manpower  mix  required  to  treat  these 
disorders  and  its  availability  in  the 
geographic  areas  involved.  This  could 
probably  best  be  done  using  the  so- 


called  "modular"  approach.  In  this 
approach,  various  "modules"  or 
functional  groupings  of  mental  health 
service  needs  would  be  computed  from 
prevalence  measures  applied  to 
population  data  for  the  area  involved. 
Recognizing  that  certain  types  of 
services  can  be  supplied  by  only  one 
discipline  (or  by  fewer  than  all  four),  or 
are  more  commonly  supplied  by  one  or 
more  disciplines,  while  others  can  be 
provided  by  any  of  the  four,  it  then 
would  develop  estimated  requirements 
ranges  for  each  type  of  provider  based 
on  the  needs  modules  for  the  area.  Gaps 
as  compared  with  the  existing  supply  of 
mental  health  providers  in  the  area 
would  then  be  computed. 

Unfortimately,  sufficiently  accurate 
small-area  epidemiological  data  is  not 
available  to  calculate  Sie  needs  modules 
for  the  diverse  types  of  areas  which 
comprise  the  potential  mental  health 
manpower  shortage  areas.  Data  on  the 
exact  degree  of  functional  overlap 
among  the  various  mental  health 
provider  types  is  also  not  available; 
results  of  HRSA-sponsored  studies 
mentioned  above,  which  recommended 
the  "modular"  approach,  also  indicated 
that  additional  surveys  of  sample 
populations  drawn  from  all  four 
provider  types  would  be  necessary  to 
define  the  relevant  matrices  for 
determination  of  the  manpower  ranges 
for  the  different  provider  types  required 
to  meet  the  different  modular  needs  of 
different  areas  and  populations. 

However,  the  research  reviewed  by 
HRSA  also  indicates  that  despite  their 
significant  differences,  the  four  core 
mental  health  service  provider  types 
often  perform  similar  roles,  especially  in 
the  provision  of  verbal  psychotherapy 
and  the  treatment  of  less  severe 
conditions.  The  research  results 
available  also  suggest  that  the  different 
disciplines  make  similar  diagnoses  and 
have  similar  therapeutic  results. 
Published  reports  on  mental  health 
indicate  that  the  degree  of  functional 
similarity  among  the  core  mental  health 
service  providers  is  generally  greater  in 
less  well-served  rural  areas  and  outside 
of  State  and  county  mental  hospitals 
(where  severe  cases  predominate). 


At  the  same  time,  psychiatrists  are  the 
only  mental  health  professionals  who 
can  prescribe  medication.  (Although 
other  core  mental  health  service 
providers  also  deal  to  some  extent  with 
patients  on  psychotropic  medication 
prescribed  by  physicians  with  whom 
they  are  linked.)  Psychiatrists  also  have 
more  patients  with  schizophrenia  and 
major  affective  disorders,  more  cases  of 
higher  severity,  and  more  patients  on 
major  psychotropic  medication  than  do 
the  other  core  mental  health  service 
providers.  Thus,  it  is  important  that  a 
mental  health  service  area  should  have 
some  psychiatrist  coverage,  at  least  a 
portion  of  a  full-time-equivalent. 

In  the  criteria  used  until  now  for 
designation  of  HMSAs  having  shortages 
of  psychiatric  manpower,  as  in  the 
criteria  for  other  HMSA  types, 
population-to-practitioner  ratios  have 
been  the  major  variable.  Despite  their 
shortcomings,  population-to-practitioner 
ratios  have  been  selected  for  continued 
use  as  the  primary  measure  of  health 
manpower  shortage,  consistent  with  the 
recommendations  of  HRSA's  1983 
"Report  to  Congress  on  the  Evaluation 
of  Health  Manpower  Shortage  Area 
Criteria."  The  use  of  population-to- 
practitioner  ratios  also  has  the 
advantage  of  placing  less  burden  on 
applicants  than  more  complex  methods. 

In  order  to  consider  at  the  same  time 
both  the  unique  services  performed  by 
psychiatrists  and  the  partial 
interchangeability  of  the  four  core 
mental  health  service  providers  in 
performing  many  functions,  joint  criteria 
have  been  developed  which  use  both  the 
population-to-psychiatrist  ratio  and  the 
population-to-all-core-mental-health- 
service-provider  ratio.  To  determine 
shortages,  threshold  ratios  were  chosen 
based  on  data  on  the  total  number  of 
patient  care  providers  in  the  various 
core  mental  health  service  professions. 
The  following  table  shows  the  latest 
available  national  data  on  numbers  of 
U.S.  non-Federal  patient  care  full-time- 
equivalent  (FTE)  core  mental  health 
providers,  together  with  the  "adequate" 
and  "shortage"  ratios  they  suggest. 


Latest  Estimates  for  Totac  U.S.  Full-Time-Eouivalent  (FTE)  Non-Federal  Core  Mental  Health  Service  Professionals  in 

Patient  Care  and  for  Population-to-Core-Provider  Ratios 


1988 


DIsctpline 


Psychiatrists' 

Clinical  PtychoiogMs* 

Oinical  Social  Worfcera* 

Psych/MH  Nurse  Spadalsts* 


U.S.  total 

estimated  numt)er 

olFTEa 


26,099 

29,100 

31300 

1,320 


Mean  U.S. 

popuMion-to-fTE 

provider  ratio 


•9.326:1 


Suggested 


10,000:1 


SuMWted 
"itKNtage"  ratio 


15-20,000:1 
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Latest  Estnmtes  for  Total  U.S.  Fua-TiME-EouivALENT  (FTE)  Non-Federal  Core  Mental  Health  Service  Professionals  in 

Patient  Care  and  for  Population-to-Core-Provider  Ratios— Continued  j 

1966 


Discipline 

U.S.  total 

estimatod  nuTDber 

oJFTEs 

Mean  U.S. 

populatlon-to-FTE 

provider  ratio 

Suggested 
"adequate"  pop- 

Suggested 

"shortage-  ratio 

criterion 

1 +2+3+4  (*) _ 

88.319 

»2.756:1 

3^00:1 

4.500-6.000:1 

■  »\Xm  (1967  Awwtcap  Mwfcal  AaaocMlon  data  for  non-Federal  patient  care  psychiatrists  plus  child  psychiatrists)  x  .84  (representing  48  hours  per  woek  x  70% 
of  tkrw  In  dhact  pMiaM  eve)*. 

■  48,500  (IMSasimate  of  Stapp  et  al.  updated  with  unpubiiahad  May  1988  yowlh  estimate  (ram  the  American  Psychological  Association)  x  .60  (42  hours  per 
weak  K  57%  of  ftna  in  dkvd  pakenf  care)*. 

•  60000  (1088  f^Monal  Asaocialion  of  Social  Workers  unpubTished  estimate)  x  .53  (37  hours  per  week  x  57%  of  time  in  direct  patient  care)*. 

•  1S00  (IdK  NIMH  unpiibiBhed  estimate)  x  .88  (35  houn  par  week,  according  to  the  1984  Survey  of  Nurses). 

•  243,400,000  (Juna  1M7  U.S.  Bureau  of  liw  Census  provisional  estimate  tor  Iha  U.S  Population)  divided  by  previous  columa  ' 
'Prafasaional  Iwura  par  wMii  and  percent  lime  in  direct  patient  care  from  Knesper  et  aU  "Similarities  and  Differences  Across  Mental  Health  Services  Providers 

andPracKoaSattirigalnttiaf         "  ~     " 


United  States,"  in  "American  Paychotogisr',  December  1965,  p.  1356. 


As  the  last  cduinn  of  the  preceding 
table  indicates,  the  "adequate"  ratio 
chosen  by  rounding  up  from  the  national 
mean  would  be  10,(XX):1  if  psychiatrists 
were  considered  alone,  and  3,000:1  if  all 
core  mental  health  providers  were 
counted.  These  are  the  levels  which  the 
proposed  new  criteria  tise  for  measimng 
overutilization  in  contiguous  areas — i.e., 
contiguous  areas  with  ratios  above 
these  levels  cannot  be  considered  to 
have  excess  capacity  usable  by 
residents  of  the  area  requested  for 
shortage  designation. 

For  purposes  of  HMSA  designation, 
an  area  is  generally  considered  to  have 
a  shortage  when  its  population-to- 
provider  ratio  is  1J5  to  2.0  times  the 
national  mean.  Thus  the  basic  shortage 
threshold  ratios  proposed  here  are  15- 
20,0(X):1  for  psychiatrists  alone  and 
4,500-6,000:1  for  all  core  mental  health 
providers.  The  lower  levels  would  be 
used  in  the  criteria  for  areas  with 
unusually  high  needs  indicated;  the 
higher  levels  for  areas  without  unusually 
high  needs. 

Degree-cfShortage  Groups.  A  table 
has  been  constructed  (see  below]  which 
illustrates  how  the  two  ratio  variables 
can  be  used  together  in  the 
determination  of  shortage.  Areas  with 
no  core  mental  health  service  providers 
are  considered  to  have  the  greatest 
shortage  and  are  therefore  shown  in 
Group  1.  Second  are  those  areas  having 
some  core  providers,  but  no 
psychiatrists,  and  a  core  provider  ratio 
worse  than  the  basic  core  provider 
shortage  criterion.  "Hiird  would  be  all 
those  areas  which  meet  both  the  basic 
core  provider  shortage  criterion  and  the 
basic  psychiatric  shortage  criterion. 
The  fdurtii  and  last  group  would 
consist  of  all  other  areas  which  meet  a 
more  stringent  criterion  (2-3  times  the 
natifxial  mean)  on  either  one  ratio  or  the 
other.  The  threshold  levels  proposed  for 
this  group  are  20-30,000:1  for  psychiatry 
alone  (the  same  as  the  previous 


psychiatric  shortage  criterion)  and  &- 
9,000:1  for  all  core  providers. 

The  following  table  summarizes  the 
degree-of-shortage  groups,  in  terms  of 
the  ratio  (Rd  of  population  to  number  of 
FTE  core-mental-health-service 
providera  (FTEc).  the  ratio  (R,)  of 
population  to  niunber  of  FTE 
psychiatrists  (FTEp),  and  the  presence  or 
absence  of  high  needs. 

Degree-of-Shortage  Groups  for 
Mental  Health  Manpower  Shortage 


Group  1.. 
Gro(4>2.. 
Group  3. 


High  Needs  Not  indicated 


FTEc=0 

Re  gte*  6,000:1 ... 
Re  gte  6.0001 


and 
and 
and 


FTEp=0. 
FTE,=0. 
R,gte 
20,000. 

Group  4(a)    For  psychiatrists  placements  only: 
Regardless  of  Re,  all  ottier  areas  with  FTE„=0  or 
R,  gte  30,000 
Group  4(b)    For  other  meatal  health  service 
practitioner  placements  or)ly:  All  other  areas  with 
Re  gte  9.0001  regardless  of  R, 

High  Needs  Indicated 

Group  1....  FTE,=0 and      FTE,=0. 

Group  2....  Re  gte  4.500:1 and       FTE,=0 

Group  3...  Re  gte  4.5001 and      R,  gte 

15,000 
Group  4(a)    For  psychiairBts  placemenis  only: 

Regardless  of  Rc>  bU  otiier  areas  with  FTE,=0  or 

R,  gte  20,000 
Group  4(b)    For  other  mental  health  service 

pradittonar  placements  only:  Al  otf>er  areas  with 

Re  gto  6,000.1  fegardless  of  R, 

•ftoTE:  In  the  at>ove,  'Tgte"  means  "greater  than 
or  equal  to". 

Rational  Service  Areas.  The 
geographic  areas  to  be  considered  for 
designation  are  the  mental  health 
service  or  catchment  areas  recognized  in 
current  State  mental  health  systems  and 
plans.  In  most  cases,  these  are  derived 
from  the  mental  health  catchment  areas 
developed  in  the  1970's  by  the  States  in 
conjtmction  with  the  National  Institute 
of  Mental  Health.  As  before,  in  some 
cases  a  portion  of  a  catchment  area  or  a 
county  which  includes  more  than  one 
catchment  area  can  be  considered. 


Determination  of  Unusually  High 
Need  for  Mental  Health  Services.  In  the 
criteria  for  psychiatric  slortage  areas, 
special  consideration  (i.e.,  lower 
shortage  threshold  ratios  and  higher 
degree-of-shortage  groupings)  has  been 
given  to  areas  of  unusually  high  need  for 
mental  health  services.  Such  areas  were 
identified  as  those  with  two  or  more  of 
the  following  "high  needP'  indicators: 
poverty,  high  proportion  of  elderly  or 
youth,  or  high  prevalence  of  alcoholism. 
In  the  amended  criteria,  we  propose  to 
use  only  poverty.  The  poor  obviously 
have  financial  barriers  to  service  and 
often  transportation  barriers  as  well. 
The  age-related  indicators  are  being 
dropped  because  more  recent  data  (from 
the  NIMH  Epidemiological  Catchment 
Areas  study)  do  not  support  the 
proposition  that  either  youths  or  elderly 
persons  have  a  higher  relative 
prevalence  of  mental  illness  or  use  of 
mental  health  services.  We  also  propose  • 
to  drop  the  use  of  alcoholism  as  a  high 
need  indicator,  since  the  alcoholism 
index  originally  referenced  in  the 
criteria  is  no  longer  maintained 
nationally,  nor  is  any  other  national 
alcohol  index  readily  available,  making 
it  difficult  for  applicants  to  provide 
comparable  data.  Other  demographic 
and  social  environmental  indicators  are 
being  explored  in  mental  health  needs 
assessment  studies,  but  specific  ones  for 
which  data  are  now  available  have  not 
yet  been  identified. 

Population  Groups.  The  criteria  for 
designation  and  population  groups  with 
mental  health  service  shortages  (within 
geographic  areas  where  the  general 
population  is  adequately  served)  would 
also  be  revised  to  consider  all  four  core 
mental  health  services  providers;  the 
numerical  threshold  levels  and  degree- 
of-shortage  groups  proposed  are  the 
same  as  those  discussed  above  for  high- 
need  geographic  areas.  (The  population 
groups  which  may  be  considered  here 
are  the  same  as  those  defined  in  the 


Federal  Register  /Vol.  54.  No.  151  /  Tuesday,  August  8,  1989  /  Proposed  Rules 32463 


"Giddelines  on  Designation  of 
Population  Groups  with  Health 
Manpower  Shortages"  published  in  the 
Federal  Register  on  November  5. 1982.) 

Facilities.  This  notice  also  proposes  to 
revise  the  methodology  for  determining 
a  facility's  capacity  to  meet  die 
psychiatric  needs  of  the  population  it 
serves  by  allowing  for  consideration  of 
visits  to  all  core  mental  health  service 
providers,  not  just  to  psychiatrists. 
Community  mental  health  centers  and 
other  public  or  nonprofit  private 
facilities  will  thus  be  considered  to  have 
insufficient  capacity  to  meet  the 
psychiatric  needs  of  the  designated  area 
or  population  group  it  serves  if  there  are 
more  than  1,000  patient  visits  per  year 
per  FTE  core  mental  health  service 
provider  on  staff  of  the  facility,  or  more 
than  3,000  patient  visits  per  year  per 
FTE  psychiatrist  or  if  no  psychiatrists 
are  on  the  staff  and  this  is  the  only 
facility  providing  (or  responsible  for 
providing)  services  to  the  designated 
area  or  population. 

In  addition  to  the  above  proposed 
changes,  this  notice  would  replace  the 
term  "psychiatric"  with  the  term 
"mental  health"  throughout  Appendix  C, 
where  appropriate,  along  with  other 
changes  of  a  clarifying  tmd  technical 
nature. 

Minimum  Size  of  Shortage.  One 
problem  with  the  methodology  used  up 
tmtil  now  for  primary  care,  dental  and 
psychiatric  HMSA  designations  was 
that  it  resulted  in  designation  of  areas 
which  meet  minimmn  ratio  requirements 
but  would  require  placement  of  less 
than  one  full-time  practitioner  to  remove 
the  area  from  the  list.  This  result  is 
appropriate  for  those  "frontier"  and 
other  remote  nu-al  areas  having  no 
practitionera  and  small  populations  but 
needing  some  coverage;  but  it  also 
resulted  in  the  inclusion  of  areas  and 
population  groups  which  already  had  at 
least  one  practitioner  and  really  did  not 
need  additional  ones.  This  is  even  more 
of  a  problem  given  the  declining 
numbere  of  practitionera  now  available 
for  placement  through  the  National 
Health  Service  Corps;  areas  which  have 
some  practitionera  and  require  less  than 
one  additional  should  not  be  competing 
with  those  areas  which  have  none  and/ 
or  need  at  least  one  additional 
practitioner. 

Therefore,  a  minimimi  computed  need 
foi"  at  least  1.0  additional  FTE  core 
mental  health  service  providera  (and  a 
minimmn  computed  need  for  at  least  1.0 
psychiatrists  in  the  case  of  psychiatrist 
placements),  has  been  added  as  a 
shortage  criterion  for  those  otherwise 
designatable  areas  (and  population 
ffloups)  which  already  have  at  least  0.2 
FTE  core  providera  available  to  them. 


For  consistency,  the  analogous  change 
has  also  been  made  to  the  primary  care 
and  dental  HMSA  criteria;  i.e.,  a 
minimum  computed  need  for  at  least  1.0 
additional  FTE  primary  care  physician 
(or  dental  practitioner)  in  diose 
otherwise  designatable  primary  care  (or 
dental)  HMSAs  which  already  have  at 
least  0.2  FTE  primary  care  physicians 
(or  dental  practitionera)  available  to 
them. 

Regulatory  Flexibility  Act  and  Executive 
Order  12291 

The  Secretary  certifies  &at  this 
amendment  to  the  regulations  does  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Most  areas  designatable  imder  the 
previous  criteria  will  also  be 
designatable  under  the  revised  criteria, 
although  their  degree^f-shortage  group 
may  change.  Some  previously- 
designated  primary  care  and  dental 
HMSAs  will  no  longer  be  designatable 
as  a  residt  of  the  new  minimmn  size-of- 
shortage  criterion;  however,  these  will 
generally  be  former  HMSAs  which  had 
very  low  priorities  for  placement  and 
thus  were  not  likely  to  receive  NHSC 
peraomiel.  When  both  psychiatrists  and 
other  core  mental  health  service 
providera  are  considered,  some  new 
mental  health  HMSAs  will  be 
designatable.  However,  since  the 
number  of  National  Health  Service 
Corps  (NHSC)  obligated  psychiatrists 
(or  other  core  mental  health  service 
providera)  available  for  placement  in 
mental  health  HMSAs  is  limited,  only  a 
few  placements  will  occtu*  in  newly- 
designated  areas.  Tlie  data  on 
designated  mental  health  HMSAs  and 
information  on  changes  to  existing 
HMSA  designations  resulting  from  this 
amendment  will  be  available  to  the 
States  for  their  use  in  carrying  out  State 
loan  repayment  programs.  Therefore,  a 
regulatory  flexibility  analysis  tmder  the 
Regulatory  Flexibility  Act  of  1980  is  not 
required. 

Fiulher,  this  rule  will  not  exceed  the 
threshold  level  of  $100  million 
established  in  section  (b)  of  Executive 
Order  12291.  For  these  reasons,  the 
Secretary  has  determined  that  the  rule  is 
not  a  major  rule  under  Executive  Order 
12291  and  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act  of  1980 

There  are  no  information  collection 
requirements  in  this  regulation. 

List  of  Subjects  in  42  CFR  Part  5 

Mental  health.  Health.  HealUi 
professions.  Psychiatrists,  Clinical 
psychologists.  Clinical  social  workers, 


Psychiatric  mines.  Primary  care 
physicians.  Dentists. 

Accordingly,  42  CFR  Part  5  is 
proposed  to  be  amended  as  set  forth 
below: 

Dated:  Febmary  23. 1989. 
RobartRWindain, 
Assistant  Secretary  for  Health. 

Approved-  April  10, 1988. 
LouiaW.Sumvaii, 
Secretary. 

PART  S-DE8IQNATI0N  OF  HEALTH 
MANPOWER  SHORTAGE  AREAS 

1.  The  authority  citation  for  42  CFR 
part  5  continues  to  read  as  follows: 

AadMtity:  Sec.  215  of  the  Public  Health 
Service  Act.  58  SUt  890  (42  U.S.C.  216);  sec. 
332  of  the  Public  Health  Service  Act  90  StaL 
2770-2772  (42  U.S.C.  254e]. 

2.  The  heading  for  Appendix  C  of  part 
5  is  revised  to  read  as  follows: 

Appendix  G— Criteria  for  Dengnation  of 
Areas  Having  Shortages  of  Mental 
Health  Manpower 

3.  Part  .LA  of  Appendix  C  is  revised  to 
read  as  follows: 

Part  I— Geographic  Areas 

A.  Criteria  A  geographic  area  will  l>e 
designated  as  having  a  shortage  of  mental 
health  manpower  if  the  following  four  criteria 
are  met- 

1.  The  area  is  a  rational  area  for  the 
delivery  of  mental  health  sei^nces. 

2.  One  of  the  following  conditions  prevails 
within  the  area: 

(a)  Hie  area  has  (i)  a  ptopulation-to-core- 
mental-health-service-provider  ratio  greater 
than  or  equal  to  6,000:1  and  a  population-to- 
psychiatrist  ratio  greater  than  or  equal  to 
20,000:1;  or 

(ii)  a  poptdation-to-core-provider  ratio 
greater  than  or  equal  to  9,000:1;  or 

(iii)  a  population-to-psychiatrist  ratio 
greater  tiian  or  equal  to  30,000:1. 

(b)  The  area  has  usually  high  needs 
for  mental  health  services  and  has: 

(i)  a  population-to-core-mental-health- 
service-provider  ratio  greater  than  or 
equal  to  4.500:1  and  a  popidation-to- 
psychiatrist  ratio  greater  than  or  equal 
to  15,000:1;  or 

(ii)  a  poptdation-to-core-provider  ratio 
greater  than  or  equal  to  6,000:1;  or 

(iii)  a  population-to-psychiatrist  ratio 
greater  dian  or  equal  to  20,000:1. 

3.  Mental  health  manpower  in 
contiguous  area  are  overutilized, 
excessively  distant  or  inaccessible  to 
residents  of  the  area  under 
consideration. 

4.  If  the  area  already  has  0.2  or  more 
full-time-equivalent  (FTE)  core  mental 
health  service  providera,  it  must  also 
have  a  computed  core  provider  shortage 
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of  at  least  IJO  FTE  core  providers;  and, 
for  psychiatrist  placement  must  have  a 
computed  psychiatrist  shortage  of  at 
least  1.0  FTE  psychiatrists. 

4.  In  Part  LB,  Methodology,  the  term 
"psychiatric"  in  the  heading  of 
paragraph  1  and  die  text  of  paragraph 
l(a]  and  l(a)(ii)  is  changed  to  "mental 
health".  Paragraphs  3, 4,  and  5  are 
revised  to  read  as  follows,  and  a  new 
paragraph  6  is  added: 

3.  Counting  of  Mental  Health  Service 
Providers,  (a)  All  non-Federal  core  mental 
health  service  providen  (a>  defined  below) 
providim  SMntal  health  patient  care  (direct 
or  othar,  including  consultation  and 
supervision)  in  amlnilatory  or  other  short- 
term  care  settings  to  residents  of  the  area  will 
be  cooated.  Data  on  each  type  of  core 
provider  should  be  presented  separately,  in 
terms  of  the  number  of  full-timeHBqnivalent 
(FTE)  practitioners  of  each  provider  type 
represented,  (b)  Definitions  of  provider 
categories: 

(i)  "Core  mental  health  service  providers" 
or  "core  providers"  includes  those 
psychiatrists,  clinical  psychologists,  clinical 
social  workers  and  psychiatric  nurse 
specialists  wlio  meet  die  definitions  below. 
«   (ii)  "Psychiatrist"  means  a  doctor  of 
medicine  (M.D.)  or  doctor  of  osteopathy 
(D.O.)  who  (a)  is  certified  as  a  psychiatrist  or 
child  psychiatrist  by  the  American  Medical 
Specialties  Board  of  Psychiatry  and 
Neurology  or  by  the  American  Osteopathic 
Board  of  Neurology  and  Psychiatry,  or,  if  not 
certified,  is  "board-ehgibie",  i.e.  has 
successfully  completed  an  accredited 
program  of  graduate  medical  or  osteopathic 
education  in  psychiatry  or  child  psydiiatry, 
and  (b)  practices  patimt  care  psychiatry  or 
child  psychiatry  and  is  licensed  to  do  so,  if 
required  by  the  State  of  practice. 

(iii)  "XSinical  psychologist"  means  an 
in<Uvidual  (nonnaUy  with  a  doctorate  in 
psychology)  who  is  practicing  as  a  clinical  or 
counseling  psychologist  and  is  licensed  or 
certified  to  do  so  by  the  State  of  practice;  or, 
if  licensure  or  cert^cation  is  not  required  in 
the  State  of  practice,  an  individual  with  a 
doctorate  in  psychology  and  two  years  of 
supervised  clinical  or  counseling  experience. 
(School  psychologists  are  not  included.) 

(iv)  "Clinical  social  worker"  means  an 
individual  w^  (a)  is  certified  as  a  clinical 
social  worker  by  die  American  Board  of 
Examinen  in  CUnical  Social  Work,  or  is 
listed  oa  the  Natk»al  Association  of  Social 
Workers'  Clinical  Register,  or  has  a  master's 
degree  in  social  work  and  two  years  of 
supervised  clinical  experience,  and  (b)  is 
licensed  to  practice  as  a  social  worker,  if 
required  by  the  State  of  practice. 

(v)  "Psychiatric  nurse  speciaUst"  means  a 
registered  nurse  (ItN.)  who  (a)  is  certified  by 
the  American  Nwies  Association  as  a 
psychiatric  and  mental  health  dinical  nurse 
specialist  or  has  a  master's  degree  in  nursing 
with  a  specialization  in  psychiatric/mental 
health  and  two  years  of  supervised  clinical 
experience,  and  (b)  is  licensed  to  practice,  if 
required  by  die  State  of  practice. 

(c)  ftoctitionen  who  provide  patient  care 
to  the  population  of  an  area  only  on  a  part- 


time  basis  (whether  bemuse  they  maintain 
another  office  elsewhere,  spend  some  of  their 
time  providing  services  tn  a  facility,  are  soni- 
retired.  or  opente  a  rethicad  practice  for 
other  reasons),  will  be  oounted  on  a  partial 
basis  ttrough  die  use  of  full-time-equivalency 
calculations  based  on  a  40-honr  work  week. 
Every  4  hours  (or  Vt  day)  spent  providing 

patient  care  services  in  ambulatory  or   

inpatient  settings  will  be  oounted  as  0.1  FTE, 
and  each  practitioner  providing  patient  care 
40  or  more  hours  a  week  as  1.0  FTE.  Hours 
spent  on  research,  teaching,  vocational  or 
^ucational  counseling,  and  social  services 
unrelated  to  mental  health  will  be  excluded; 
if  a  provider  is  located  wholly  or  partially 
outside  die  service  area,  only  those  services 
actually  provided  within  the  area  are  to  be 
counted. 

(d)  In  some  cases,  providers  located  within 
an  area  may  not  be  accessible  to  the  general 
population  of  the  area  ander  consideration. 
Providers  working  in  restricted  facilities  will 
be  included  on  an  FTE  basis  based  on  time 
spent  outside  the  facility-  Examples  of 
restricted  facilities  inclode  correctional 
institutions,  youth  detention  facilities, 
residential  treatment  centers  for  emotionally 
disturbed  or  mentally  retarded  diildren, 
school  systems,  and  inpatient  units  of  State 
or  county  mental  hoepilals. 

(e)  In  cases  where  there  are  mental  health 
facilities  or  institutions  providing  both 
inpatient  and  outpatient  services,  only  those 
FTEs  providing  mental  health  services  in 
outpatient  units  or  other  short-term  care  units 
will  be  counted. 

(f)  Adjustments  for  the  following  factors 
will  also  be  made  in  conputing  the  number  of 
FTE  providers: 

(i)  Practitioners  in  reeidency  programs  will 
be  counted  as  OS  FTE. 

(ii)  Graduates  of  forei^i  schools  who  are 
not  citizens  or  lawful  permanent  residents  of 
the  United  States  will  be  excluded  from 
counts. 

(iii)  Those  graduates  of  foreign  schools  who 
are  citizens  or  lawfiil  permanent  residents  of 
the  United  States,  and  practice  in  certain 
settings,  but  do  not  have  unrestricted  licenses 
to  practice,  will  be  counted  on  a  full-time- 
equivalency  basis  up  to  a  maximum  of  0.5 
FTE. 

(g)  Providers  suspended  for  a  period  of  18 
months  or  more  under  provisions  of  the 
Medicare-Medicaid  Aati-Fraud  and  Abuse 
Act  will  not  be  counted- 

4.  Deteimiaatioa  of  Unusually  High  Need 
for  Mental  Health  Services.  Area  *vith  a  high 
proportion  of  poverty  have  been  shown  to 
have  restricted  access  to  mental  health 
services.  Thus,  an  area  will  be  considered  to 
have  unusually  high  need  for  psychiatric 
services  if  20  percent  of  the  population  (or  of 
all  households)  have  incomes  below  the 
poverty  level. 

5.  Contiguous  Area  Considerations.  Mental 
health  service  providers  in  area  contiguous  to 
an  area  being  conaidered  for  designation  will 
be  considered  excessively  distant, 
overutilized  or  inaccessible  to  the  population 
of  the  area  under  consideration  if  one  of  the 
following  conditions  prevails  in  each 
contiguous  area: 

(a)  Core  mental  health  service  providers  in 
the  contiguous  area  are  more  than  40  minutes 


travel  time  from  the  closest  population  center 
of  the  area  being  considered  iot  designation 
(measured  in  accordance  with  paragraph 
B.l(b)  of  this  part). 

(b)  The  p<9ulation-to-cors-mental-health- 
service-provider  ratio  in  the  contiguous  area 
is  in  excess  of  3,000:1  and  the  population-to- 
psychiatrist  ratio  there  is  in  excess  of 
10.000:1,  indicating  that  core  mental  health 
service  providers  in  the  contiguous  areas  are 
overutilized  and  caimot  be  expected  to  help 
alleviate  the  shortage  situation  in  the  area  for 
which  designation  is  being  considered.  (If 
data  on  core  mental  health  providers  other 
than  psychiatrists  are  not  available  for  the 
contiguous  area,  a  population-to-psychiatrist 
ratio  there  in  excess  of  20,000:1  may  be  used 
to  demonstrate  overutilizatlon.] 

(c)  Mental  health  manpower  in  contiguous 
areas  are  inaccessible  to  the  population  of 
the  requested  area  due  to  geographic, 
cultural,  language  or  other  barriera  or 
because  of  residency  restrictions  of  programs 
or  facilities  providing  such  manpower. 

8.  Determination  of  Size  of  Shortage.  Size 
of  Shortage  (in  number  of  PTE  providers 
needed)  will  be  computed  using  the  following 
formulas: 

(a)  For  areas  without  unusally  high  need: 
Core  provider  shortage  aarea  population/ 

6,000— number  of  FTE  core  providers. 

Psychiatrist  shortage = area  population/ 
20,000-number  of  FTE  psychiatrists. 

(b)  For  areas  with  unusually  high  need: 
Core  provider  shortage-area  population/ 

4,500-number  of  FTE  core  providers. 

Psychiatrist  shortage/area  population/ 
15,000-number  of  FTE  psychiatrists- 

5.  Part  I.C  is  revised  to  read  as 
follows: 

C.  Determination  of  Degree  of  Shortage 
Designated  areas  will  be  assigned  to  degree- 
of-shortage  groups  accordings  to  the 
following  table,  depending  on  the  ratio  (Re)  of 
population  to  number  of  FTE  core-mental- 
health-service  providere  (PTEc);  the  ratio  (R,) 
of  population  to  number  of  FTE  psychiatrists 
(FTE,);  and  the  presence  or  absence  of  high 
needs:  | 

High  Needs  Not  Indicated 

Group  1:  FTEc  =  0  and  FTE,  =  Q. 

Group  2:  Re  gte*  6.000:1  and  FT^  =  0- 

Group  3:  Re  gte  6,000:1  and  R,  gte  20,000. 

Group  4(a):  For  psychiatrist  placements  only: 
Regardless  of  Re,  all  other  areas  with 

FrE,=0  or  R,  gte  30,000. 

Group  4(b):  For  other  mental  health  service 
practitioner  placements  only: 
All  other  areas  with  Re  gte  9,000:1. 

regardless  of  R,. 

High  Needs  Indicated      \ 

Group  1:  FTE,  =  0  and  FTE,  =  0. 
Group  2:  Re  gte  4.500:1  and  FTE,  =  0. 
Group  3:  Re  gte  4.500:1  and  R,  gte  15,000. 
Group  4(a):  For  psychiatrist  placements  only: 

Regardless  of  Re.  all  other  areas  with 
FrE,=0  or  R,  gte  20,000 
Group  4(b):  For  other  mental  health  service 

practitioner  ptacements  only: 


•Note:  in  the  aliove.  "gte"  means  "greater  than  or 
equal  to". 
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All  other  areas  with  Re  gte  SMkl. 
regardless  of  R,. 

6.  Part  n  is  revised  to  read  as  follows; 
Part  II— Population  Gro^a 

A.  Criteria 

Population  groups  within  particular 
rational  mental  health  service  areas  wiO  be 
designated  as  having  ■  mental  health 
manpower  shortage  if  die  foUowing  three 
criteria  are  met: 

1.  Access  bairien  prevent  the  population 
group  from  using  the  core  mental  health 
service  providen  which  are  present  in  the 
area. 

2.  One  of  the  following  conditions  prevails: 

(a)  the  ratio  of  the  numben  of  persons  in 
the  population  group  to  the  num^  of  FTE 
core  mental  health  service  providen  serving 
the  population  group  is  greater  than  or  equal 
to  4,500:1  and  tiie  ratio  of  the  number  dt 
person  in  the  population  gronp  to  the  number 
of  FTE  psychiatrists  serving  the  population 
group  is  greater  than  or  equal  to  lS.QO0d;  or, 

(b)  the  ratio  of  the  number  of  persons  in  the 
population  group  to  the  number  of  FTE  core 
mental  health  service  providen  serving  the 
population  group  is  greater  tiian  or  equal  to 
6,000:1;  or, 

(c)  the  ratio  of  the  number  of  persons  in  the 
population  group  to  the  number  (rf  FTE 
psychiatrists  serving  the  population  group  is 
greater  than  or  equal  to  TSUKOA. 

3.  If  the  population  group  is  already  served 
by  0,2  or  more  FTE  core  mental  health  service 
providere,  it  must  also  have  a  computed  core 
provider  shortage  of  at  least  1.0  FTE  core 
providen;  and,  for  psychiatrist  placement 
must  have  a  computed  psychiatrist  shortage 
of  at  least  1.0  FTE  psychiatrists. 

B.  Determination  of  Degree  of  Shortage 

Designated  population  groups  will  be 
assigned  to  the  same  degree-of-shortage 
groups  defined  in  Part  I.C.  of  this  Appendix 
for  areas  with  unusually  high  needs  for 
mental  health  services,  using  the  computed 
ratio  (Re)  of  the  number  of  penons  in  the 
population  group  to  the  number  of  FTE  core 
mental  health  service  providere  (FTEc) 
serving  the  population  group,  and  the  ratio 
(R,)  of  the  number  of  penons  in  the 
population  group  to  the  number  of  FTE 
psychiatrists  (FTE,)  serving  the  population 
group, 

C.  Determination  of  Size  of  Shortage 

Size  of  shortage  will  be  computed  as 
follows: 

Core  provider  shortage  =  number  of 
person  in  population  group/4,500  -  number 
of  FTE  core  providere. 


Psychiatrist  shortage  —  number  of  persons 
in  population  group/15,000  -  number  of  FTE 
psychiatrists. 

7,  Part  in,  section  C.  Community 
Mental  Health  Facilities  and  Other 
Public  or  Nonprofit  Private  Facilitiea,  is 
amoided  by  changing  "psychiatric 
shortage"  to  "mental  healdi  manpower 
shortage"  in  paragraph  2.(a)(ii)  and 
"psychiatric"  to  "mental  health" 
wherever  else  it  occurs,  by  revising 
paragraphs  2.(c]  0)  and  (ii]  to  read  as 
follows,  and  by  adding  a  new  paragraph 
2.(c}(iii): 

(c)  Insufficiait  Capacity  to  meet  Mental 
Health  Smvice  Needs 

A  facility  will  be  considered  to  have 
insufficient  capacity  to  meet  the  mental 
health  service  needs  of  the  area  or  population 
it  serves  i£ 

(i)  there  are  more  than  \jOOO  patient  visits 
per  year  per  FTE  core  mental  health  service 
provider  on  staff  of  the  facility,  or 

(ii)  there  are  more  than  3.000  patient  visits 
per  year  per  FTE  psychiatrist  on  staff  of  the 
facility,  or 

(iii)  no  psychiatrists  are  on  the  staff  and 
this  facility  is  die  only  fadhty  providing  (or 
responsible  for  providing)  services  to  this 
designated  area  or  pt^tUJation. 

B.  Appendix  A  Criteria  fw 
DesignaticHi  of  Areas  Having  Shortages 
of  Primary  Care  Manpower.  Part  I.A 
Criteria,  is  revised  by  changing  "three 
criteria"  to  "four  criteria"  and  adding  a 
new  paragraph  4.  as  follows: 

4.  If  the  area  already  has  0.2  or  more  full- 
time-equivalent  (FTE)  primary  care 
physicians,  it  must  also  have  a  computed 
primary  care  physician  shortage  of  at  least 
1.0  FTE  primary  care  physicians, 

9.  Appendix  A  Part  LB,  Methodology, 
is  revised  by  adding  new  paragraph  6. 
as  follows: 

8.  Determination  of  Size  of  Primary  Care 
Physician  Shortage 

Size  of  Shortage  (in  number  of  FTE  primary 
care  physicians  needed)  will  be  computed 
using  the  following  formulas: 

(a)  For  areas  without  unusually  high  need: 
Primary  care  i^ysician  shortage  =  area 
population/3.S00  —  number  of  FTE  primary 
care  physicians. 

(b)  For  areas  with  unusually  high  need: 
Primary  care  physician  shortage  —  area 
population/3,000  -  number  of  FTE  primary 
care  physicians. 


10.  Appendix  A  Part  II,  PopohHkm 
Groups,  is  revised  by  changing  "three 
criteria"  to  "four  criteria"  and  adding 
new  paragraphs  A3  and  C.  as  follows: 

A3.  If  the  population  group  is  already 
served  by  0.2  or  more  FTE  primary  care 
phyaidanB.  it  must  also  have  a  coapatod 
primary  can  physician  shortage  of  at  least 
\A  FTE  priaury  care  physicians. 

C.  Determination  of  Size  tifPiiaary  Core 
Physician  Shortage 

Size  of  shortage  (in  number  of  primary  care 
physicians  needed)  will  bo  f«»"p"*t^  as 
follows:  Primary  care  physician  ahortaae  « 
number  of  persons  in  population  groiip/SUOOO 
—  number  of  FTE  primary  care  physidana. 

11.  Appendix  B.  Criteria  for 
Designation  of  Areas  Having  Shortages 
of  Dental  Manpower.  Pul  I A  Qiteria, 
is  revised  by  changing  "three  criteria"  to 
"four  criteria"  and  acUng  ■  new 
paragraph  4.  as  follows: 

4.  If  the  area  already  has  0.2  or  more  full- 
time-equivalent  (FTE)  dental  practitioners,  it 
must  also  have  a  computed  dental  shortage  of 
at  least  1.0  FTE  dental  piactitiuiieis. 

12.  Appendix  B,  Part  LB,  Methodology, 
is  revised  by  adding  new  paragraph  B, 
as  follows: 

6.  Determination  of  Size  of  Dental 
Shortage. 

Size  of  Dental  Shortage  (in  number  of  FTE 
dental  practitionen  needed)  will  be 
computed  using  the  following  formulas: 

(a)  For  areas  without  unusually  high  need: 
Dental  shortage  =  area  population/S,000  — 
number  of  FTE  dental  practitionen. 

(b)  For  areas  with  unusually  high  need: 
Dental  shortage  :■  area  population/4,000  — 
number  of  FTE  dental  practitionen. 

13.  Appendix  B,  Part  II.  Population 
Groups,  is  revised  by  changing  "three 
criteria"  to  "four  criteria"  and  adding 
new  paragraphs  A.3  and  C.  as  follows: 

A.3.  If  the  population  group  is  already 
served  by  0.2  or  more  FTE  dental 
practitionen,  it  must  also  have  a  computed 
dental  shortage  of  at  least  IJO  FTE  dental 
practitionen. 

C.  Determination  of  size  of  Dental 
Shortage 

Size  of  dental  shortage  will  be  computed  as 
follows:  Dental  shortage  =  number  of 
penons  in  population  group/4,000  —  number 
of  FTE  dental  practitionen. 
[FR  Doc.  89-18436  Filed  8-7-89;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agrfculturil  Marktting  S«rvic« 

[Docket  No.  FV-M-093] 

EiiMrgwwy  RaquMt  for  0MB  Approval 
of  Information  CoOactlon  on  Ballots 
Relating  to  Continuanca  Rafarandum 
for  Almonds  Grown  bi  Callfomla 

AOmcv:  Agricultural  Marketing  Service, 
USDA 

action:  Notice. 


summary:  Notice  is  hereby  given  that 
the  Agricultural  Marketing  Service 
(AMS)  has  requested  emergency  review 
and  approval  of  an  information 
collection  request  from  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB).  The  requirement  is  needed  in 
order  to  conduct  a  continuance 
referendum  for  the  marketing  order 
which  regulates  almonds  grown  in 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2522-8^  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone: 
(202)  447-5120. 

8UPPI.EMENTARV  INFORMATION:  A 

continuance  referendum  is  scheduled  to 
be  conducted  August  7-21  to  determine 
producer  support  for  the  marketing  order 
and  agreement  for  abnonds  grown  in 
California.  The  Almond  Board  of 


California  (Board),  the  agency 
responsible  for  local  administration  of 
the  order,  is  considering  possible 
amendments  to  the  marketing  order. 
However,  before  an  amendatory  hearing 
is  requested,  the  Board  would  like  to 
determine  the  level  of  grower  support 
for  the  marketing  order.  Therefore,  the 
Board  unanimously  voted  at  its  May  11, 
1989,  meeting  to  request  the  Secretary  to 
conduct  a  continuance  referendum. 

In  order  to  conduct  the  continuance 
referendum,  OMB  approval  of 
information  collection  on  the  official 
producer  ballot  must  be  obtained.  The 
referendum  will  be  conducted  during  the 
period  from  August  7  through  August  21, 
1989.  The  representative  production 
period  for  the  purpose  of  establishing 
grower  eligibility  to  vote  in  the 
referendum  is  from  July  1, 1988,  through 
June  30, 1989. 

Following  is  a  copy  of  APHIS  Form  71 
reflecting  the  burdens  v\4iich  will  be 
imposed  during  this  process: 
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Auttotlty:  Sees.  1-19, 48  Stat  31  as 
amended:  7  U.S.C.  601-674. 

Dated:  August  3, 1989. 
Wlliam  J.  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-18493  Filed  8-7-89;  8:45  am] 
MUMQ  COW  S410-ea-M 


Forest  Service 

Teton  Village  Land  Exchange,  Brldger- 
Teton  National  Forest  Teton  County, 
¥fY 

AOENCY:  Forest  Service.  USDA. 

action:  Notice  of  intent  to  prepare 
environmental  impact  statement 

summary:  The  Department  of 
Agriciilture,  Forest  Service  will  prepare 
an  environmental  impact  statement  on  a 
proposal  to  exchange  National  Forest 
land  on  the  Jackson  Ranger  District  for 
private  land.  The  federal  tract  is  located 
in  Teton  County,  Wyoming  described  as: 
T42N.  R117W.  Sixth  P.M.,  section  24,  Lot 
1  (40.42  acres],  Lot  2  (40.31  acres).  All  or 
a  part  of  the  above  described  land  may 
be  included  in  the  proposed  exchange. 

date:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  September  1, 1989. 

ADDRESSES:  Send  written  comments  to 
Forest  Superivsor,  Bridger-Teton 
National  Forest,  P.O.Box  1888,  Jackson, 
WY  83001. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Koschmann,  Engineering  Staff  OfBcer, 
307-733-2752. 

SUPPLEMENTARY  INFORMATION:  The 

proposal  is  described  as  whether  or  not 
to  exchange  the  federal  80.78  acres 
which  is  located  at  the  base  of  the 
Jackson  Hole  Ski  Area  at  Teton  Village, 
Wyoming  for  one  of  seven  tracts  of 
offered  private  land. 

The  federal  lands  to  be  exchanged  are 
encumbered  with  Special  Use  Permits 
authorizing  occupancy  for  various 
purposes  associated  with  the  operation 
of  the  Jackson  Hole  Ski  Resort.  These 
include  a  maintenence  shed,  gim  ammo 
and  explosives  buildings,  electrical  sub- 
station, cemetery  and  corrals.  Two 
permits  dated  11/02/83  are  30-year 
permits.  The  proposal  must  recognize 
the  continuance  of  the  Special  Use 
Permits  or  provide  evidence  that  the 
pennittee  has  agreed  to  relinquish  the 
Special  Use  Permit. 

The  tracts  of  private  land  were 
submitted  as  bids  on  the  federal  land 
and  the  determination  must  now  be 
made  as  to  which  tract  of  private  land 
best  meets  the  needs  of  the  public  and 
natural  resource  needs. 


Preliminary  issues  which  have  been 
expressed  include:  1.  Potential 
development  that  might  occur  on  the 
80.78  acre  tract;  2.  Possible  scenic 
quality  impacts;  3.  The  federal  tract 
should  remain  in  federal  ownership 
because  of  obligations  to  special  use 
permittee;  4.  Possible  exchange  of  only 
part  of  the  80.78  acres  of  federal  land. 

The  analysis  is  e}q)ected  to  take  about 
3  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  November  1, 1989. 
The  final  environmental  impact 
statement  is  scheduled  to  be  completed 
by  January  31, 1990. ' 


The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the  Environmental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3]. 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1976].  Environmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  fiaal  environmental 
impact  statement.  City  ofAngoon  v. 
Model  (9th  Circuit  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  August  1. 1989. 

Bian  E.  Stout, 

Forest  Supervisor,  Bridger-Teton  National 
Forest 

[FR  Doc.  89-18524  Filed  8-7-89;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  Computer 
System  Security  and  Privacy  Advisory 
Board 

agency:  National  Institvte  of  Standards 
and  Technology. 

action:  Notice  of  particdly  closed 
meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
Systems  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday,  September 
13  and  Thursday,  September  14, 1989 
from  8:30  a.m.  to  5:00  p.m.  This  is  the 
third  meeting  of  the  Advisory  Board 
which  was  estabhshed  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235)  to 
advise  the  Secretary  of  Commerce  and 
the  Director  of  NIST  on  security  and 
privacy  issues  pertainiiig  to  Federal 
computer  systems.  Two  sessions  will  be 
closed  to  discuss  out-yeer  budget 
matters,  including  NIST  and  otfier 
agency  computer  security  budgets. 
"These  closed  sessions  are  tentatively 
scheduled  to  be  held  from  9:00  a.m.  to 
10:30  a.m.  on  September  13  and  from 
8:30  a.m.  to  9:30  a.m.  on  September  14, 
1989.  All  other  sessions  will  be  open  to 
the  public. 

dates:  The  meeting  will  be  held  on 
September  13  and  14, 1989,  from  8:30 
a.m.  to  5:00  p.m.  Closed  sessions  will  be 
held  from  9:00  a.m.  to  10:30  a.m.  on 
September  13, 1989  and  from  8:30  a.m.  to 
9:30  a.m.  on  September  14, 1989. 
address:  The  meeting  will  take  place  at 
the  Sheraton  Reston  Hotel,  11810 
Sunrise  Valley  Drive,  Reston,  Virginia. 
Agenda: 

1.  Introduction  and  Review  of  Board 
Progress 

2.  Review  of  Selected  Agency  Computer 
Projects 

3.  Review  of  NIST  Computer  Seciuity 
Strategic  Plan 

4.  Discussion  of  Federal  Government 
Computer  Security  Issues 

5.  Pending  Board  Matters  and  Public 
Participation 

Public  Participation:  The  Board 
agenda  will  include  a  period  of  time,  not 
to  exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  limited  to 
five  minutes.  Members  of  the  public  who 
are  interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  niunber  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
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any  time.  Written  statements  should  be 
directed  to  the  Computer  Systems 
Security  and  Privacy  Advisory  Board, 
National  Computer  Systems  Laboratory, 
Building  225,  Room  B-154,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland,  20899.  It  would 
be  appreciated  if  fifteen  copies  of 
written  material  could  be  submitted  for 
distribution  to  the  Board. 

Approximately  fifteen  seats  will  be 
available  for  the  public,  including  three 
seats  reserved  for  the  media.  Seats  will 
be  available  on  a  first-come,  first-served 
basis. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Lynn  McNulty,  Associate  Director 
for  Computer  Security  and  Advisory 
Board  Secretary,  National  Computer 
Systems  Laboratory,  National  Institute 
of  Standards  and  Technology,  Building 
225,  Room  B-154,  Gaithersburg, 
Maryland  20899.  telephone:  (301)  975- 
3240. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  May 
15, 1989,  that  the  portion  of  this  meeting 
which  involves  examination  of  out-year 
computer  security  budgets  may  be 
closed  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  as  amended  by  Section 
5(c)  of  the  Government  in  Sunshine  Act, 
Pub.  L.  94-409.  Those  portions  of  the 
meeting,  which  involve  discussions  of 
future  budget  requests,  may  be  closed  to 
the  public  in  accordance  with  Section 
552(b)(9)(B)  of  Tide  5,  United  States 
Code,  since  those  portions  of  the 
meeting  are  likely  to  divulge  matters 
that  may  significantly  frustrate 
implementation  of  proposed  agency 
action.  All  other  portions  of  the  meeting 
will  be  open  to  the  public. 

Dated:  August  1, 1989. 
Raymond  G.  Kammer, 
Acting  Director. 

[FR  Doc.  89-18485  Filed  8-7-89;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices  Advisory  Committee  Meeting 

summary:  Working  Group  A  (Mainly 
Microwave  Devices)  of  the  DoD 
Advisory  Group  on  Electron  Devices 
(AGED)  aimounces  a  closed  session 
meeting. 

date:  The  meeting  will  be  held  at  090a 
Wesnesday,  23  August  1989. 


ADDRESS:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Ina,  2011  Crystal  Drive,  Suite 
307,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT. 
Harold  Summer,  AGED  Secretariat  201 
Varick  Street,  New  York  10014. 
SUPPLEMENTARY  INFORMATNM:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defense 
Advanced  Research  Projects  Agency 
and  the  Military  Departments  with 
technical  advice  on  the  conduct  of 
economical  and  effective  research  and 
development  programs  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave, 
electronic  warfare  devices,  millimeter 
wave  devices,  and  passive  devices.  The 
review  will  include  classified  program 
details  throughout. 

In  accordance  with  section  10(d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C.  App.  II  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c](l)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  August  1. 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  89-18510  Filed  8-7-89;  8:45  am] 
BtlXINO  COOE  SSIO-OI-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposd  information 
collection  requests. 

SUMMARY:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  7, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 


Department  of  Education,  Office  of 
Management  and  Budget  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  E  Webster, 
Department  of  Education.  400  Maryland 
Avenue.  SW.,  Room  5624.  Regional 
Office  Building  3.  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  B.  Webster  (202)  732-3915. 

SUPPLEMENTARY  INFORMATION:  Section 

3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abihty  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing  or 
reinstatement  (2)  Tide;  (3)  Frequency  of 
collection;  (4)  "The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  3, 1989. 

Cariofl  U.  Rice. 

Director,  for  Office  of  Information  Resources 
Management 

Office  of  Postsecondary  Education 

Type  of  Review:  Extension 

Title:  AppUcaton  for  the  Comprehensive 
Program  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  (New  Grant  Awards,  and 
Continuations) 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments;  Non-profit  institiitions; 
Small  business  or  organizations 

Reporting  Burden: 

Responses:  2.285 

Burden  Hours:  27.300 

Recordkeeping  Burden: 

Recordkeepers:  0 
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Burden  Hours:  0 

Abstract-  This  form  will  be  used  by 
pottaecondary  educational 
institutions  and  ageodes  to  apfrfy  for 
funding  under  the  fund  fot 
Improvement  of  Postsecondary 
Educatioo.  The  Department  uses  the 
information  to  make  grant  awards. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision 

Title:  Student  Aid  Report 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit 

Reporting  Burden: 

Responses:  11,457,272 

Burden  Hours:  1,582,249 

Recordkeeping  Burden: 

Recordkeepers:  7,300 

Burden  Hours:  483,494 

Abstract-  The  Student  Aid  Report  (SAR) 
is  used  to  notify  applicants  of  their 
eligibility  to  receive  Federal  financial 
aid.  The  form  is  submitted  by  eligible 
students  to  the  participating 
institution  of  their  choice.  Tlie 
institution  submits  part  3  of  the  SAR 
to  the  Department  to  receive  funds  for 
the  applicant. 

[FR  Doc.  8»-18511  Piled  8-7-89: 8:45  ani] 

BiLUNa  cooe  IOO»41-« 


Office  of  EdueetkMial  Research  and 
Improvefnent 

Library  Servteea  and  Construction  Act; 
intent  to  Repey  Funds  Recovered  ee  a 
Resist  of  a  Final  AudR  Determination 
to  the  Indiana  State  Ubrary 

AOENCV.  Department  of  Education. 
action:  Notice  of  intent  to  award 
grantback  funds. 

summary:  Pursuant  to  Section  456  of  the 
General  Education  Provisions  Act,  as 
amended  (GEPA)  (20  U.S.C.  1234e),  tiie 
Secretary  intends  to  repay  to  the 
Indiana  State  Library  Agency  (State 
Agency),  under  a  grantback 
arrangement,  an  amount  equal  to  75 
percent  of  funds  recovered  by  the 
Department  of  Education  (Department). 
The  recovery  of  fimds  follows  an  audit 
debt  payment  wherein  the  State  Agency 
remitted  a  total  of  $80,568.75  ($79,637 
plus  interest)  to  the  Department.  The 
audit  debt  originally  arose  as  a  result  of 
a  final  audit  detennination  issued  by  the 
Assistant  Secretary  for  Educational 
Research  and  Improvement  (Assistant 
Secretary)  on  July  31. 1986,  regarding  the 
use  of  $^,637  in  Federal  funds  awarded 
under  Title  I  of  the  Library  Services  and 
Construction  Act,  as  amended  (LSCA) 
(20  U.S.C.  351  et  seq.).  This  notice 


describes  the  State  Agency's  plans  for 
the  use  of  die  funds  that  the  Secretary 
intends  to  repay  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  these  funds  available  to 
the  State  Agency. 

DATE:  All  written  comments  should  be 
received  by  the  Department  of 
Education  on  or  before  September  7, 
1989. 

ADDRESS:  All  written  comments  should 
be  submitted  to  Mr.  Robert  Klassen, 
Director,  Public  Library  Support  Staff, 
Library  Programs,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue,  NW. 
(Suite  402).  Washington.  DC  20208-5571. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Klassen  «t  (202)  357-6303. 

SUPPtpEMENTARY  RUPDRMATION: 

A.  Background 

In  an  audit  report  dated  January  21. 

1986,  the  Office  of  Inspector  General  of 
the  U.S.  Department  of  Education  issued 
the  results  of  an  audit  of  the  State 
Agency's  obligation  and  expenditure  of 
LSCA  Tides  I  and  IQ  fimds.  The  audit 
covered  the  period  July  1, 1983.  through 
June  30, 1985.  The  purpose  of  the  audit 
was  to  express  an  opinion  on  the 
financial  statements  of  the  Indiana  State 
Library.  The  auditors  found  that  the 
State  Library  had  failed  to  keep  time 
and  attendance  records  to  support 
$79,637  in  charges  to  the  LSCA  Titie  I 
grant,  for  salaries  and  related  fringe 
benefits  of  two  employees  of  the  Indiana 
State  Library.  In  a  final  audit 
determination  letter  dated  July  31, 1986, 
the  Assistant  Secretary  determined  that 
the  full  amount  of  $79,737  was  owed  to 
the  Department,  and  requested  the 
payment  of  this  amount  by  the  State  of 
Indiana.  The  State  appealed  the 
detennination  to  the  Department's 
Education  Appeal  Board.  The  Education 
Appeal  Board's  Initial  Decision 
supported  the  Assistant  Secretary's 
Determinaticm.  and  on  December  19, 

1987,  the  Education  Appeal  Board's 
Initial  Decision  became  the 
Department's  Final  Decision  due  to  the 
fact  that  the  Secretary  neither  modified 
nor  reversed  the  Initial  Decision  within 
the  60  days  allotted  by  Section  452(d)  of 
GEPA  The  State  Agency  remitted  to  the 
Department  two  checks  (one  for 
$80,101.52  on  March  9, 1988,  and  another 
for  $467.23  on  May  3, 1988]  totalling 
$80,568.75  ($79,637  plus  interest)  in 
payment  of  its  audit  debt. 

B.  Audiority  for  Awerding  a  Grantback 

Section  456(a)  of  GEPA  (20  U.S.C. 
1234e)  amendments  to  section  456, 
which  went  into  effect  on  October  25, 

1988,  do  not  apply  to  this  audit  or  to  this 
grantback  provides  that  whenever  the 


Secretary  has  recovered  funds  following 
a  final  audit  determination  with  respect 
to  an  applicable  program,  the  Secretary 
may  consider  those  fimds  to  be 
additional  funds  available  for  that 
program  and  may  arrange  to  repay  to 
the  State  Agency  affecteid  by  that 
determination  an  amouet  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this 
"grantback"  arrangement  if  the 
Secretary  determines  that: 

(1)  Ilie  practices  or  procedures  of  the 
State  Agency  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
that  the  State  Agency  is,  in  all  other 
respects,  in  compliance  with 
requirements  of  the  program; 

(2)  The  State  Agency  has  submitted  to 
the  Secretary  a  plan  for  the  use  of  the 
funds  to  be  awarded  uiuler  the 
grantback  arrangement  which  meets  the 
requirements  of  the  program,  and  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failiu%  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  The  use  of  funds  to  be  awarded 
under  the  grantback  artfingement  in 
accordance  with  the  State  Agency's  plan 
would  serve  to  achieve  the  purposes  of 
the  program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  Section  456(a)(2) 
nf  GEPA,  in  its  March  28, 1988,  request 
for  a  grantback,  the  State  Agency 
submitted  a  plan  for  the  proposed  use  of 
the  requested  funds.  The  State  proposes 
to  use  the  grantback  funds  to  extend 
public  library  services  lo  populations  in 
the  State  with  access  to  less  than 
adequate  public  library  services  through 
projects  that  would: 

(1)  Support  the  improvement  of 
inadequate  public  library  services 
through  strengthening  the  State  Library 
Agency; 

(2)  Provide  training  opportunities  for 
librarians  and  Library  trustees  and 
additional  resources  for  the  consultant 
staff;  and 

(3)  Provide  grants  to  public  libraries  to 
initiate  services  to  the  hearing  impaired 
and  illiterate. 

D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  State  Agency's  request  for  the 
repayment  of  funds,  the  State  Agency's 
plan,  and  other  information  submitted 
by  the  State  Agency.  Based  upon  that 
review,  the  Secretary  has  determined 
that  the  conditions  contained  in  section 
456  of  GEPA  have  been  met. 


These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantbadc  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  thirty  days  prior  to  entering  into 
an  arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 
In  accordance  widi  the  requirement  of 
section  456(d)  of  GEPA  notice  is  hereby 
given  that  the  Secretary  intends  to  make 
funds  available  to  the  Indiana  State 
Library  Agency  under  a  grantback 
arrangement,  as  authorized  by  section 
456.  Tlie  grantback  award  wiU  be  in  the 
amount  of  $59,728.  This  amount  is  75 
percent — the  maximum  percentage 
authorized  by  section  458— of  the 
amount  of  the  audit  debt  principal 
recovered  by  the  Department  'fiie 
Secretary's  intention  to  award  the 
maximum  amount  of  grantback  funds 
possible  under  section  456  is  based  upon 
the  determinations  outlined  in  section  D 
of  this  notice. 

F.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  terms 
and  conditions  which  the  Secretary 
deems  necessary  to  accomplish  the 
purposes  of  the  affected  programs, 
including  the  submission  of  periodic 
reports  on  the  use  of  the  repaid  funds 
and  evidence  tiiat  the  State  Agency  has 
consulted  with  parents  or 
representatives  of  the  population  that 
benefits  fixim  the  grantback  award. 

The  State  Agency  agrees  to  comply 
with  the  following  terms  and  conditions 
under  which  payments  under  a 
grantback  arrangement  will  be  made: 

(1)  The  State  Agency  will  expend  the 
funds  awarded  under  the  grantback  in 
accordance  with: 

(a)  All  applicable  statutory  and 
regulatory  requirements,  including  those 
relating  to  the  sole  purposes  for  which 
LSCA  Titie  I  fimds  (i.e.,  for  tiie  sole 
benefit  of  pubUc  libraries  and  pubUc 
Ubrary  clientele)  may  be  used; 

(b)  The  plan  that  was  submitied  in 
conjunction  with  the  March  28, 1988, 
request  for  grantback  which  has  been 
approved  by  die  Secretary. 

(2)  Pursuant  to  section  458(c)  of  GEPA, 
all  funds  received  under  this  grantback 
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must  be  obligated  not  later  than 
September  30. 1991  wluch  is  three  fiscal 
years  following  the  fiscal  year  in  which 
the  Department's  Final  Decision  on  the 
audit  appeal  was  rendered  (in  this  case, 
Fiscal  Year  1988). 

(3)  The  State  Agency  must,  not  later 
than  January  1, 1992  submit  a  report  to 
the  Secretary  that — 

(a)  Indicates  how  the  funds  awarded 
under  the  grantback  have  been  used; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated; 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent;  and 

(d)  Describes  the  consultation  with 
parents  or  representatives  of  the 
population  that  will  benefit  fiom  the 
grantback  payments. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement 

(Catalog  of  Federal  Domestic  Auistance 
Number  (CFDA)  84.034  (Library  Services)) 

Dated:  July  13, 1988. 
Lauro  F.  Cavazos, 
Secretary  of  Education. 
[FR  Doc.  89-18441  Filed  8-7-89;  8:45  am] 
BILUNO  CODE  4000-01-11 


[CFDANO.-84.004C] 

invitation  of  Applications  for  New 
Awards  Under  Desegregation  of  Public 
Education;  State  Educational  Agency 
Deeegregatlon  Program  for  Flecal  Year 
1990 

PURPOSE  OF  PROGRAM:  Provides 
grants  to  State  Educational  Agencies 
(SEAs)  to  enable  them  to  provide 
techiucal  assistance  (including  training) 
at  the  request  of  school  boards  and 
other  responsible  governmental 
agencies,  in  the  preparation,  adoption, 
and  implementation  of  plans  for  the 
desegregation  of  public  schools  and  in 
the  development  of  effective  methods  of 
coping  with  special  educational 
problems  occasioned  by  desegregation. 

DEADUNEFOR  TRANSMITTAL  OF 
APPLICATIONS:  October  18, 1989 

DEADUNEFOR 
INTERGOVERNMENTAL  REVIEW: 
December  18, 1989 

APPLICA  TIONS  A  VAILABLK 
September  8, 1989 

A  VAILABLE  FUNDS:  The 
Administration  has  requested 
$23,443,000  for  tiiis  program  in  FY  1990, 
of  which  $15,243,000  would  be  for  grants 
to  SEAs.  However,  the  actual  level  of 
funding  is  contingent  upon  final 
congressional  action. 


ESTIMA  TED  RANGE  OF  A  WARI^- 
$100,000  to  $750,000 

ESTIMA  TED  A  VERACE  SIZE  OP 
AWARDS:  $2S7,«A 

ESTIMATED  NUMBER  OF 
AWARDS- S3 

PRO/EOT  PERIOD:  12  Months 

Note:  The  Department  is  not  bound  l>y  any 
estimates  in  this  notice. 

APPUCABLE  REGULATIONS-  (a) 
The  Education  Department  General 
Administrative  Regulations,  34  CFR 
parts  75. 77, 79. 80, 81,  and  85,  except 
tiiat  34  CFR  75.200  tivough  75.217 
(relating  to  the  evaluation  and 
competitive  review  of  grants)  do  not 
apply  to  grants  awarded  under  34  CFR 
Part  271;  and  (b)  The  regulations  for  tiiis 
program  in  34  CFR  Parts  270  and  271. 

FOR  APPUCA  TIONS  OR 
INFORMATION.  CONTACT:  Sylvia 
Wright  U.S.  Department  of  Education. 
400  Maryland  Avenue  SW.,  Room  2067, 
Washington,  DC  20202-6440.  Telephone: 
(202)  73^-4358. 

PROGRAM  AUTHORITY:  U.S.C. 
20000-20000-2;  2000C-5. 

Dated:  August  1, 1989. 
Daniel  F.  Bonner. 

Acting  Assistant  Secretary  for  Elementary 
and  Secondary  Education. 

[FR  Doc.  89-18440  Filed  8-7-89: 8:45  am] 
HLum  COOE  40oo-ei-« 


National  Commieelon  on  Drug-Free 
Schools;  Meeting 

agency:  National  Commission  on  Drug- 
Free  Schools. 

ACTION:  Notice  of  partially  closed 
meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Commission  on  Drug-Free  Schools 
(Commission).  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
DATE:  August  24, 1989. 
ADDRESS:  Room  562,  Dirksen  Senate 
Office  Building.  Washington  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Modzeleski,  Acting  Executive 
Director,  National  Commission  on  Drug- 
Free  Schools,  400  Maryland  Ave,  SW., 
Washington  DC  20202.  (202)  732-3599. 
SUPPLEMENTARY  INFORMATION:  The 

National  Commission  on  Drug-Free 
Schools  is  established  under  section 
5051  of  tite  Anti-Drug  Abuse  Act  of  1988 
(Pub.  L 100-890;  20  U.S.C.  3172  note). 
The  Commission  was  established  to 
advise  on  drug  prevention  in  schools 
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and  to  recommend  strategies  and 
criteria  for  achieving  drug-free  schools. 
Under  the  provision  of  20  U.S.C.  3172  (f) 
the  Commission  is  to:  develop 
recommendatitms  of  criteria  for 
identifying  drug-free  schools  and 
campuses;  devel(9  recommendations  for 
identifying  model  programs  to  meet  such 
criteria;  make  such  other  findings, 
recommendations  and  proposals  as  the 
Commission  deems  necessary  to  carry 
out  the  provisions  of  the  20  U.S.C  3172; 
and  prepare  and  submit  a  final  report  in 
accordance  with  the  provisions  of 
subsection  (i)  of  20  U.S.C  3172. 

The  Commission  will  meet  in 
Washington  DC  in  open  session  from 
9:00  ajn.  to  approximately  12:00  p.m. 
and  bom  approximately  12:30  pan.  until 
the  conclusion  of  the  meeting  at 
approximately  IKX)  pjn.  The  proposed 
agenda  for  the  open  sessions  of  the 
Commission  meeting  include: 
— Swearing  in  of  Commission  members. 
—Comments  of  the  CoChairs. 
— Discussion  of  Commission  workplan. 
— Discussion  of  the  operation  of  the 

Commission. 
— ^Discussion  of  administrative  issues 

related  to  the  operation  of  the 

Commission. 
— ^Discussion  of  Commission  member 

salaries. 
— Comments  of  the  Commission 

members. 

A  portion  of  the  meeting  will  be 
closed  to  the  publia  From 
approximately  12:00  p.m.  until  12:30  p.m., 
the  meeting  will  be  closed  under  the 
authority  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  Appendix  I)  and  under 
exemption  (6)  of  Section  552b(c]  of  the 
Government  in  the  Sunshine  Act  [Pub.  L 
94^409;  5  U.S.C.  552b  (c)(6)].  During  the 
closed  portion  of  the  meeting  the 
Commission  will  discuss  a  candidate  for 
the  position  of  Executive  Director.  Such 
discussion  relates  to  the  internal 
personnel  rules  and  practices  of  the 
agency  and  would  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session  and  is 
protected  by  exemption  (6)  of  section 
552b(c]ofTiUe5U&C 

A  summary  of  the  activities  of  the 
closed  session  and  related  matters 
whidi  we  informative  to  the  public 
consistent  with  the  policy  of  Title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  daya^f  the 
meeting. 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
Commission.  400  Maryland  Ave,  SW., 


Washington  DC  from  the  hours  of  9:00 
ajn.  to  5:00  p.m. 

Dated:  August  1, 1988. 
TedSanden.  ] 

Under  Secretary. 

[FR  Doc.  89-18413  Filed  8-7-89;  8:45  am] 

BUJJNO  CODE  4eee-«i-ii 


DEPARTMENT  OF  BIERGY 

Cooptnttv*  Agreement  Award;  Allied 
Signal,  Inc. 

agency:  Department  of  Energy. 
ACTION:  Intent  to  negotiate  with  and 
award  a  cooperative  agreement  to 
Allied-Signal,  Inc. 

summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office, 
intends  to  negotiate  with  Allied-Signal, 
Inc.,  Engineered  Materials  Research 
Center,  50  East  Algonquin  Road,  Des 
Plaines,  IL  60017-5016,  on  a 
noncompetitive  basis  for  award  of  a 
cooperative  agreement  In  response  to 
DOE  Notice  of  Program  Interest  No.  NPI 
88-34630,  published  in  the  Commerce 
Business  Daily  on  ]une  16, 1988  and 
entitled  "Research  and  Development  to 
Overcome  Fouling  of  Membranes", 
Allied-Signal  submitted  an  unsolicited 
proposal  entitled  "Fouling  Control  in 
Membranes".  The  work  proposed 
consists  of  research  to  investigate 
surface  fluorination  of  ultrafiltration 
membranes  in  order  to  reduce  the 
tendencies  of  such  membranes  to  foul. 
Allied-Signal  will  perform  initial 
screening  of  candidate  membrane 
materials  and  fluoriaation  processes, 
perform  fouling  evaluations  of  the 
screened  candidate  membranes  in  a 
flow  test  facility,  nm  pilot  plant  tests  on 
the  most  promising  membranes  and 
evaluate  the  economics  and  energy 
saving  potential  of  the  concept.  The 
Allied-Signal  proposal  has  been 
evaluated  and  accepted  for  support 
pursuant  to  the  DOB  Financial 
Assistance  Rules  10  CFR  Part  600.14  in 
that:  (a)  the  proposal  is  considered 
meritorious  based  on  an  evaluation 
against  published  general  criteria,  and 
(b)  the  proposed  project  represents  an 
innovative  approach  for  which  a 
competitive  solicitation  has  been 
deemed  inappropriate. 

The  project  period  of  the  proposed 
award  will  be  about  IB  months  at  an 
estimated  cost  of  $220,000.  The  financial 
support  of  the  project  will  be  shared  80% 
DOE  and  20%  Allied-SignaL 

Contact  U.S.  Department  on  Energy, 
Idaho  Operations  Office,  785  DOE  Place, 
Idaho  Falls,  Idaho  83402,  Elizabeth  M. 
Bowhan,  Contract  Sjpeciahst  (208)  526- 
1229. 


Issued  tliis  13th  day  of  July  at  Idaho  Falls, 
Idaho. 

Dated:  July  11, 1989 
}.  Roger  GoDzaks, 
Director,  Contracta  Management  Division. 
[FR  Doc.  89-18451  Filed  8-7-89;  8:45  am] 
BILUNQ  CODE  •4S(H)1-H 


Award  on  a  Noncompetitive  Basis  to 
American  Wind  Energy  Association 

AGENCY:  Department  of  Energy. 
action:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  Tlie  Department  of  Energy 
(DOE),  Chicago  Operations  Office 
through  its  SERI  Area  Office  (SAO), 
announces  that  pursuant  to  the  DOE 
Financial  Assistance  Rtdes  10  CFR  600.7 
(b)(2),  it  intends  to  award  a  grant 
renewal  on  a  noncompetitive  basis  to 
the  American  Wind  Energy  Association 
(AWEA).  The  objective  of  the  work  to 
be  supported  by  this  grant  is  to  support 
the  export  efforts  of  the  US  wind  energy 
industiy. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Stephen  L.  Sargent,  U.S.  Department 
of  Energy,  SERI  Area  Office,  1617  Cole 
Boulevard,  Golden,  CO  80401,  (303)  231- 
1366. 

SUPPLEMENTARY  INFORMATION:  The 

AWEA  is  composed  primarily  of 
companies  in  die  wind  energy  business. 
For  some  time,  AWEA  has  been  actively 
promoting  the  export  of  equipment 
manufactured  by  the  U.8.  wind  energy 
industry.  AWEA  is  the  only  organization 
known  to  DOE  that  is  eagaged  in  this 
specific  export  promotion  activity. 
Therefore,  the  grant  renewal  application 
is  being  accepted  by  DOE  because  it 
knows  of  no  other  organization  which  is 
conducting  or  planning  to  conduct  this 
type  of  activity.  Under  tliis  grant 
extension.  AWEA  will  conduct  two 
main  activities:  A  second  Wind  Energy 
Applications  and  Training  Symposium, 
and  a  Trade  Mission.  The  overall 
objective  of  the  symposium  is  to 
organize  and  conduct  the  second  Wind 
Energy  Applications  and  Training 
Workshop  for  energy  policy  planners 
and  decision-makers  from  developing 
countries.  The  Workshop  will  further  the 
objective  of  the  Committee  on 
Renewable  Energy  Commerce  and 
Trade  (CORECT)  to  increase  export 
sales  by  the  U.S.  renewable  energy 
industry.  The  Trade  Mission  effort  will 
include  planning,  organizing,  and 
carrying  out  a  trade  mission  during  1989 
to  a  country  as  yet  to  bt  identified  by 
AWEA  in  conjunction  with  the 
CORECT.  AWEA's  role  wUl  be:  to 
develop  the  mission  agenda,  to  select 


and  invite  industry  participants,  to 
solicit  co-sponsors,  and  to  coordinate 
logistics  for  mission  participants. 

The  project  period  for  the  cooperative 
agreement  renewal  is  two  years, 
expected  to  begin  in  July,  1989,  %vith  two 
one-year  budget  periods.  DOE  plans  to 
provide  the  first  year's  funding  in  the 
amount  of  $49,874. 

Issued  in  Chicago,  Iliinois,  on  July  18, 1989. 
Edwin  H.  Hendricks. 

Deputy  Assistant  Manager  for 
Administration. 

[FR  Doc.  89-18450  Filed  8-7-89;  8:45  am] 
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BartlesviUe  Proiect  Office;  Grant  Wtth 
the  State  of  Texas 

agency:  Department  of  Energy, 
BartlesviUe  Project  Office. 
action:  Notice  of  intent  to  negotiate  a 
grant  with  the  State  of  Texas  (Annex 

m 

summary:  "Oil  recovery  Enhancement 
from  Fractiu-ed,  Low  Permeability 
Reservoirs."  The  U.S.  Department  of 
Energy  (DOE),  Bartleville  Project  Office, 
through  the  DOE,  Idaho  Operations 
Office,  intends  to  negotiate  on  a 
noncompetitive  basis  an  cost-share 
grant  with  the  State  of  Texas.  AH 
technical  and  scientific  aspects  will  be 
conducted  by  Texas  A&M  University, 
Petroleum  Engineering  Department, 
through  a  subgrant.  The  action  is 
prompted  by  the  consimimation  of 
Annex  IV  to  the  Memorandum  of 
Understanding  between  the  DOE  and 
the  State  of  Texas  which  defines  the 
research  proposal  and  the  participants, 
and  specifies  cost  sharing.  The  grant 
will  be  utilized  by  Texas  A&M 
University,  Petroleum  Engineering 
Department,  to  develop  and  advance 
new  concepts  and  technology  to 
enhance  and  increase  oil  and  possibly 
gas  recovery  from  an  essentially 
underdeveloped  resource  base.  The 
participant  shall,  (1)  use  and 
amalgamate  the  geophysics,  geology  and 
petroleum  engineering  disciplines  to 
provide  adequate  criteria  for  developing 
multi-faceted  and  comprehensive 
reservoir  description  methods,  (2) 
perform  laboratory  and  mathematical 
studies  to  develop  and  estabUsh  a  new 
enhanced  oil  recovery  (EOR)  method  to 
increase  recovery  from  dual  porosity, 
low  matrix  permeability  oil  reservoirs, 
(3)  use  mathematical  modeling  studies  to 
identify  the  effects  of  vertical  as 
opposed  to  horizontal  drilling  through 
faiilt  zones.  (4)  identify  industrial 
sponsors  to  work  in  a  cooperative 
manner  with  the  university  to  field  test 
these  applications,  (5)  perform  field  tests 
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to  determine  the  usefulness  of  the 
carbonated  water  imbibition,  EOR 
method,  (6)  perform  field  carbonated 
water  imbitition.  EOR  method,  (6) 
perform  field  tests  to  determine  the 
relative  merits  of  vertical  versus 
horizonal  well  producing  methods,  and 
(7)  transfw  the  learned  technologies  to 
oil  operators  through  publications  and 
workshops.  Texas  A&M  University, 
Petroleum  Engineering  Department,  will 
make  available  to  this  research  project 
the  state  well  records,  geological  data 
archives,  well  samples,  and  computer 
resources.  The  authority  and 
justification  for  determination  of 
noncompetitive  financial  assistance 
(DNCFA)  is  DOE  Financial  Assistance 
Rules  10  CFR  S  600.7(b)(2)(i),  (B)  (C)  and 
(D).  The  activities  proposed  in  Annex  FV 
to  the  agreement  between  the  U.S. 
Department  of  Energy  and  the  State  of 
Texas  are  in  si^port  of  a  public  piupose 
and  are  as  directed  by  the  Agreement. 
This  activity  would  be  conducted  by  the 
State  of  Texas  using  their  own 
resources,  however,  DOE  support  of  the 
activity  would  enhance  public  benefits 
to  be  derived  by  allowing  further 
interpretation  of  reservoir  architecture. 
DOE  knows  of  no  other  entity  which  is 
conducting  or  planning  to  conduct  such 
an  activity.  The  applicant  is  a  unit  of 
Government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity.  The  Sate  of  Texas,  through  its 
subgrantee,  Texas  A&M  University,  has 
exclusive  domestic  capability  to  perform 
the  activity  successfully  based  on 
unique  equipment,  proprietary  data, 
technical  expertise  or  other  such  unique 
qualifications.  The  applicant  has  access 
to  data  relative  to  the  proposed 
activities  that  will  be  identified  and 
structured  and  made  available  to 
developers,  decision-makers,  and 
researchers.  The  grant  term  is  for  three 
years  at  an  estimated  value  of  $1,450,000 
which  will  be  cost  shared  equally  by 
DOE  and  the  State  of  Texas.  Public 
response  may  be  addressed  to  the 
contract  specialist  stated  below. 

contact:  U.S.  Department  of  Energy, 
Idaho  Operations  Office.  785  DOE  Place, 
Idaho  Falls.  Idaho  83402,  Trudy  A. 
Thome,  Contract  Specialist  (208)  526- 
9519. 

Dated:  July  20, 1989. 
J.  Roger  Gonzales. 

Director.  Contracts  Management  Division. 
[FR  Doc  89-18538  Filed  8-7-89;  8:45  am] 
BILIJM  CODE  Uf»^^-m 


Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  CPM-1t71-00Q,  et  all 


Tennsaass  Qae  PIpelina  Company,  et 
aL;  Natural  Qas  Certtflcete  Filings 

August  1, 1980. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trninessee  Gas  PipeUne  Company 

[Docket  No.  CP89-1871-000] 

Take  notice  diat  on  July  27, 1969, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston. 
Texas  77252.  filed  in  Docket  No.  CPe9- 
1871-000  a  request  pursuant  to  fi  157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Kerr  McGee 
Corporation  (Kerr  McGee),  a  producer  of 
natiu-al  gas,  under  Tennessee's  blanket 
certificate  issued  in  Docket  No.  CP87- 
115,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  ]ime  22, 
1989,  it  proposes  to  transport  natural  gas 
for  Kerr  McGee  from  points  of  receipt 
located  Offshore  Texas,  Offshore 
Louisianna,  and  in  the  state  of 
Louisianna  to  Kerr  McGee  Chemical 
Plant  in  Monroe  Counfy,  Mississippi. 
Tennessee  further  states  that  the 
volumes  to  be  delivered  are  50.000  dt 
equivalent  on  a  peak  day,  50,000  dt 
equivalent  on  an  average  day,  and 
18,250,000  dt  equivalent  on  an  annual 
basis,  and  that  service  under  S  284.223 
(a)  commenced  July  1, 1989.  as  reported 
in  Docket  No.  ST8&-4264  (filed  July  24, 
1989). 

Comment  date:  September  15, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Panhandle  Eastern  Pipe  line  Company 

[Docket  No.  CP89-1843-000] 

Take  notice  that  on  July  20, 1969, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1843-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
a  storage  service  provided  to  Kohomo 
Gas  and  Fuel  Company  (Kokomo).  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  for  public  inspection. 

Panhandle  states  that  Kokomo,  an 
existing  jurisdictional  gas  sales 
customer  of  Panhandle,  is  served 
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pursuant  to  Panhandle's  Rate  Schedule 
TS-3  and  a  gas  stor^e  and 
transportation  agreement  (storage 
agreement)  dated  May  29. 1984.  It  is 
stated  that  pursuant  to  a  cancellation 
agreement  dated  June  1, 1989.  Kokomo 
and  Panhandle  have  mutually  agreed  to 
terminate  this  service  effective  March 
31, 1989.  It  is  indicated  that  as  a  result  of 
changes  on  the  Panhandle  and  Kokomo 
systems,  off-site  storage  is  no  longer 
useful  or  necessary,  and  also  no  longer 
possible  for  Kokomo  to  justify  the 
expense  to  their  State  Commission.  It  is 
further  indicated  that  on  March  31, 1989, 
all  of  Kokomo's  gas  in  storage  had  been 
removed  and  redelivered  to  Kokomo. 
Panhandle  states  that  it  would  use  the 
storage  capacity  made  available  by  the 
termination  of  this  storage  agreement  to 
facilitate  its  own  operations. 

Comment  date:  August  22, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

9.  Williams  Natural  Gas  Company 

[Docket  No.  CP8e-1854-000] 

Take  notice  that  on  July  24, 1989, 
Williams  Natural  Gas  Company 
(Williams).  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP89-1854-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  in  place  and  by  reclaim 
cetain  pipeline  facilities  located  in 
Barton  and  Rice  Counties,  Kansas  and 
Nowata  County,  Oldahoma  and  the 
transportation  of  gas  through  these 
facilities  under  Williams'  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000.  piuiuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williams  proposes  to  abandon  by 
reclaim  regulating,  measuring  and 
appurtenant  facilities  serving  (1) 
Riverside  Petrolemn  Company's 
(Riverside),  formerly  National 
Cooperative  Refinery  Association, 
Langfield  lease  operation  in  Barton 
County.  Kansas;  (2)  Jayhawk  Pipeline 
Corporation's  (Jayhawk),  formerly  Mobil 
Pipe  Line  Company,  Chase  pump  station 
in  Rice  County,  Kansas;  and  (3)  abandon 
by  reclaim  and  in  place  appro^dmately 
0.3  mUes  of  4-inch  lateral  pipeline  in 
Nowata  County,  Oklahoma  originally 
installed  to  serve  the  Sinclair  refinery. 

Williams  states  that  Riverside  and 
Jayhawk  have  requested  that  their 
facilities  be  reclaimed  and  that  the 
customers  currently  being  served  by  the 
4-inch  pipeline  in  Nowata  County  have 
agreed  to  service  by  KPL  Gas  Service 
Company.  Williams  further  states  that 


the  estimated  cost  of  the  abandonment 
of  these  facilities  is  approximately 
$8,090  with  an  estimated  salvage  value 
of  $1,581. 

Comment  date:  September  15, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tennessee  Gas  IMpeline  Company 

[Docket  No.  CP89-1B59-000] 

Take  notice  that  oa  July  24, 1989, 
Tennessee  Gas  Pipeline  Company 
(Applicant),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP89- 
1859-000  a  request,  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations,  for 
authorization  to  provide  a 
transportation  servioe  for  Equitable 
Resources  Marketing  Company 
(Equitable),  a  marketer,  under 
Applicant's  blanket  certificate  issued  in 
Docket  No.  CP87-115-000  on  June  18. 
1987,  pursuant  to  section  7(c)  of  the 
Natiu-al  Gas  Act,  all  as  more  fully  set 
out  in  the  request  on  file  with  the 
Commission  and  opan  to  public 
inspection. 

Applicant  further  states  that  pursuant 
to  a  transportation  agreement  dated 
May  19, 1989,  it  proposes  to  transport 
natural  gas  for  Equitable,  from  points  of 
receipt  located  offshore  Lousiana, 
offshore  Texas,  and  the  states  of 
Louisiana,  Mississippi,  Texas,  and 
Alabama  for  redelivery  to  various 
delivery  points  off  Tennessee's  system 
located  in  multiple  states. 

The  applicant  further  states  that  the 
maximum  daily  quantity  is  307,500 
dekatherms  under  the  contract.  Service 
under  §  284.223(a]  cenunenced  June  1, 
1989,  as  reported  in  Docket  No.  ST89- 
4076  (filed  June  30, 1989). 

Comment  date:  September  15, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Trancontinental  Gas  Pipe  Line 

[Docket  No.  CP8&-1670-000] 

Take  notice  that  on  July  27, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transao)  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  in 
Docket  No.  CP89-ia70-000  a  request 
pursuant  to  S  157.206  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Texaco  Gas  Marketing,  Inc. 
(TGMI),  under  its  blanket  authorization 
issued  in  Docket  No.  CP88-328-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Transco  would  perform  the  proposed 
interruptible  transportation  service  for 


TGMI,  piuvuant  to  an  interruptible 
transportation  service  agreement  dated 
May  15, 1989.  The  term  of  the 
transportation  agreement  is  bom  the 
date  of  the  contract  and  shall  continue 
for  a  primary  term  ending  June  14, 1989, 
and  thereafter  until  terminated  by  thirty 
days  prior  notice  by  either  party. 
Transco  proposes  to  transport  on  a  peak 
day  up  to  107,200  Dekatherms  (dt)  per 
day;  on  an  average  day  10,000  dt;  and  on 
an  annual  basis  3,850,000  dt  of  natural 
gas  for  TGMI.  Transco  farther  states 
that  consistent  with  its  Rate  Schedule 
IT,  Transco  may  agree  to  accept  for 
transportation  additional  quantities  of 
gas.  "Transco  proposes  to  receive  the 
subject  gas  at  Brazos  Block  A 133A  and 
will  deliver  the  gas  at  existing  delivery 
points  located  in  Brazos  Blocks  A  76  and 
538.  Transco  avers  that  no  new  facilities 
are  required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  "Transco  commenced  such 
self-implementing  service  on  June  1, 
1989,  as  reported  in  Docket  No.  ST89- 
4222-000. 

Comment  date:  September  15, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Panhandle  Eastern  Pipe  line 
Company 

[Docket  No.  CP8&-1865-00II] 

Take  notice  that  on  July  25, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas,  77251,  filed  in  Docket  No.  CP89- 
1865-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  partially 
abandon  sales  service  to  United  Cities 
Gas  Company  (United),  formerly  Great 
River  Gas  Company  (Great  River),  an 
existing  jurisdictional  sales  customer,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Panhandle  states  that  Panhandle  and 
Great  River  entered  into  a  sales 
agreement  dated  October  1, 1988, 
providing  for  a  reduction  of  sales 
contract  demand  (CD)  level 
corresponding  to  volumes  converted  to 
firm  transportation  service.  Panhandle 
explains  that  United  haa  elected  under 
S  284.10  of  the  Commission's  regulations 
to  convert  a  portion  of  its  (Great  River's) 
daily  contract  demand  to  firm 
transportation.  Panhandle  states  that  the 
firm  transportation  service  is  being 
rendered  under  the  terms  and  conditions 
of  its  Rate  Schedule  PT'Firm. 


Accordingly,  Panhandle  proposes  to 
reduce  United's  current  sales  contract 
demand  quantity,  to  be  effective 
October  1. 1988,  by  the  daily  amount  in 
Column  No.  2,  as  shown  below. 
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Month 


January 

February.... 

March 

April 

May 

June 

July 

August — 
September 

October 

November. 
December. 


Current 

CDMcf/d 

(1) 


22301 

22,801 

22.801 

15.871 

10.111 

6.511 

4,951 

4.9S1 

8.671 

13,351 

22.801 

2aB01 


Reduc- 
tion 

Mcf/d 
(2) 


1.329 
1.329 
1.329 
1.329 
1,329 
1.329 
1,329 
1.329 
1,329 
1,329 
1,329 
1.329 


Resulting 

CD  Mcf/d 

(3) 


21.472 

21.472 

21.472 

14,342 

8,782 

5,182 

3,622 

3.622 

7.342 

12.022 

21,472 

21.472 


Panhandle  further  states  that  the 
proposed  abandonment  would  reduce 
the  annualized  total  CD  from  5,402,825 
Mcf  to  4.917,740  Mcf. 

Commend  date:  August  22. 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraph 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  Nortii 
Capitol  Street  NE,  Washington.  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intnvene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  diat  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 


the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  fiulher  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  lot  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  piu-suant  to 
§  157.205  of  the  R^julations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-18442  Filed  &-7-a9;  8:45  am] 

BILUNG  COOE  6717-01-11 

[FE  Docket  Na  89-17-NG] 

Cascade  Natural  Gas  Corp.; 
Application  To  Amend  Authorization 
To  Import  Natural  Qas  From  Canada 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTION:  Notice  of  application  to  amend 
blanket  authorization  to  import  natural 
gas  from  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  3, 1989,  of 
an  application  filed  by  Cascade  Natural 
Gas  Corporation  (Cascade)  to  amend 
DOE/FE  Opinion  and  Order  No.  316 
(Order  316]  granting  blanket 
authorization  to  imi>ort  up  to  56  Bcf  of 
natural  gas  from  Canada  over  a  two- 
year  period.  Under  the  original  proposal, 
the  imported  gas  would  enter  the  U.S.  at 
Sumas,  WasUngton.  and  be  transported 
from  that  point  via  the  existing  pipeline 
facilities  of  Northwest  Pipeline 
Corporation.  Cascade  requests  that 
Order  316  be  amended  to  add  the 
existing  interconnection  facilities  on  the 
international  border  at  Kingsgate, 
British  Columbia  (Kingsgate),  as  an 
additional  point  of  entry  for  the 
imported  volumes. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 


Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests.  motioDB  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATI:  Protests,  motions  to  intervene  or 
notice  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  7, 1989. 

RM  FURTHER  MTORMATION: 

Larine  A.  Moore,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building.  Room  SF-OSe,  1000 

Independence  Avenue,  SW.. 

Washington,  DC  2058S.  (202)  586-8478 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel, 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585,  (202)  586-6667 
SUPPLEMENTARY  INFORMATION:  The 

decision  reached  in  Order  316  Cascade 
blanket  authority  to  import  over  a  two- 
year  term  throu^  facilities  at  Siunas 
was  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  maricets  served  was 
the  primary  consideration  in 
determining  whether  it  was  in  the  public 
interest  (49  FR  6684.  February  22. 1984). 
No  party  opposed  that  requested  import 
authority,  in  this  proceeding.  Cascade 
requests  only  that  the  FE  amend  Order 
316  to  add  an  additional  point  of  import 
for  the  authorized  volimies  at  Kingsgate 
which  is  an  interconnection  point  with 
the  facilities  of  Pacific  Gas 
Transmission  Company.  Hie  FE  does 
not  expect  the  requested  amendment  to 
affect  the  public  interest  findings  made 
in  Order  316.  Comments,  especially  by 
parties  that  may  oppose  this 
amendment  should  be  limited  to  the 
impact  of  the  proposed  additional, 
existing  import  point  on  the  consistency 
of  Cascade's  import  with  DOE  policy 
guidelines. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C  4321,  et  seq.,  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
March  27, 1989,  the  DOE  published  in 
the  Federal  Repster,  (54  FR  12474)  a 
notice  of  amendments  to  its  guideUoes 
for  compliance  with  NEPA.  In  that 
notice,  the  DOE  added  to  its  Ust  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exdusion 
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in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  riot  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

PuUic  Comment  nocedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy, 
Room  3F-05e,  FE-50,  Forrestal  Building, 
1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  They  must  be 
filed  no  later  than  4:30  p.m.,  e.d.t.. 
September  7. 1988. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
tliat  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 


decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  en  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Cascade's  application  for 
amendment  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-56  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  July  28. 1989. 

Constance  L  Buckley, 

Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs,  Fossil  Energy. 

[PR  Doc.  89-18539  Filed  6-7-89:  8:45  am] 
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Office  of  Fossil  Energy 
[FE  Docket  No.  89-42-IIG] 

Panhandle  Trading  Co.;  Application  To 
Import  Natural  Gas  Prom  and  Export 
Natural  Gas  to  Canada 

agency:  Office  of  Fossil  Energy, 
Department  of  Energy. 
action:  Notice  of  Application  for 
Blanket  Authorizations  To  Import 
Natural  Gas  From  and  Export  Natural 
Gas  to  Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  11, 1989, 
of  an  application  filed  by  Panhandle 
Trading  Company  (PCT)  for  blanket 
authorizations  to  import  up  to  100  Bcf  of 
Canadian  natural  gas  and  export  up  to 
100  Bcf  of  domestic  natural  gas  to 
Canada.  The  applications  requests  that 
the  authorizations  be  approved  for 
separate  two-year  terms  beginning  on 
the  dates  that  the  first  import  and  the 
first  export  commence.  PTC  intends  to 
utilize  existing  pipeline  facilities  for 
transportation  of  the  volumes  to  be 
imported  and  exported,  and  indicates  it 
will  submit  quarterly  reports  detailing 
each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natiu-al  Gas  Act  and  DOE 
Delegation  Order  Nob.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures  and  written 
comments  are  invited. 


date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  C.  DaroE  Office  of  Fuels 
Programs.  Office  of  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  3F-094, 1000 
Independence  Avenue  8W., 
Washington,  DC  20585,  (202)  586-9516 

Diane ).  Stubbs,  natural  Gas  and 
Mineral  Leasing.  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042. 1000 
Independence  Avenue  BW., 
Washington,  DC  20585,  (202)  586-6667 

SUPPLEMENTARY  INFORMATION:  PTC.  a 
Delaware  corporation,  with  its  principal 
place  of  business  in  Houston,  Texas, 
proposes  to  import  and  export  natural 
gas,  either  for  its  own  account  or  as  an 
agent  for  the  account  of  others,  for 
short-term,  spot  sales  to  either  United 
States  or  Canadian  customers, 
including,  but  not  limited  to,  gas 
distribution  companies,  pipelines,  and 
commercial  and  industrial  end-users. 
According  to  the  application,  the 
authority  requested  by  PTC 
contemplates  the  importation  of  supplies 
of  Canadian  natural  gas  for 
consumption  in  U.S.  markets,  and  the 
exportation  of  domestically  produced 
natural  gas  for  consumption  in  Canadian 
markets.  According  to  PTC,  the  specific 
terms  of  each  import  and  export 
transaction  would  be  negotiated  on  an 
individual  basis  to  reflect  market 
conditions.  PTC  requests  authority  to 
import  and  export  gas  using  existing 
facilities  at  any  point  on  the 
international  boundary  of  the  United 
States  and  Canada. 

In  support  of  its  application,  PTC 
asserts  that  no  present  national  need  for 
the  gas  to  be  exported  exists  and  that 
the  short  term  nature  of  the 
authorization  ensures  that  the  gas  would 
be  available  should  the  current 
conditions  change.  In  addition,  the 
applicant  states  that  the  proposed 
exports  would  reduce  the  current  U.S. 
trade  deficit.  PTC  also  asserts  that  the 
proposed  imports  would  be  consistent 
with  the  public  interest  because  it  would 
allow  consumers  expanded  access  to 
competitively  priced  Canadian  gas. 

PTC  requests  that  an  authorization  be 
granted  on  an  expedited  basis.  A 
decision  on  PTC's  request  for  expedited 
treatment  will  not  be  made  until  all 
responses  to  this  notice  are  received 
and  evaluated. 


The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  pubhc  interest  (49 
CFR  6684,  February  22, 1984).  In 
reviewing  natural  gas  export 
applications,  the  domestic  need  for  the 
gas  to  be  exported  is  considered,  and 
any  other  issues  determined  to  be 
appropriate  in  a  particular  case, 
including  whether  the  arrangement  is 
consistent  with  the  DOE  policy  of 
promoting  competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  in  their  responses  on 
these  matters  as  they  relate  to  the 
requested  import  and  export  authority. 
The  applicant  asserts  that  this  import/ 
export  arrangement  will  be  competitive 
and  in  the  public  interest.  Parties 
opposing  the  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C.  4321  et  seq.,  can  be 
accomplished  by  means  of  a  categorical 
exclusion.  On  March  27, 1989.  the  DOE 
published  in  the  Federal  Register  (54  FR 
12474)  a  notice  of  amendments  to  its 
guidelines  for  comphance  with  NEPA.  In 
that  notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presmnption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 


although  protests  and  comments 
received  fi>om  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t.,  September  7, 1989. 

It  is  intended  that  a  decisonal  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  under  this 
notice,  m  accordance  with  10  CFR 
590.316. 

A  copy  of  PTC's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


Issued  in  Washington.  DC,  July  27, 1988. 
ConsUnoe  L  BuckWy, 
Acting  Deputy  Assistant  Secretary  for  Fuels 
Programs  Fossil  Energy. 
[FR  Doc.  88-18452  Filed  8-7-88: 8:45  am] 
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Office  of  Hearings  and  Appeals 

Change  In  Filing  Deadline  In  Spedai 
Refund  Proceeding  No.  KEF-0044 
Involving  Crown  Central  Petroleum 
Corp. 

AGENCY:  Office  of  Hearings  and  Appeals 

Department  of  Energy. 

ACTION:  Notice  of  change  of  Final 

Deadline  for  Filing  Applications  for 

Refund  in  Special  Refund  Proceeding 

KEF-0044,  Crown  Central  Petroleum 

Corporation. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  of  the  Deparment  of  Energy 
hereby  announces  a  change  and  re-sets 
the  final  deadline  for  filing  Applications 
for  Refund  from  the  Crown  Central 
Petroleum  Corporation  escrow  account. 
That  account  was  established  pursuant 
to  a  consent  order  between  the 
Department  of  Energy  and  the  Crown 
Central  Petroleum  Corporation,  Special 
Refund  Proceeding  No.  KEF-0044.  The 
final  deadline  is  extended  from  July  31, 
1989  to  November  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gary  Comstock.  Staff  Attorney, 
Department  of  Energy,  Office  of 
Hearings  and  Appeals,  HG-30, 1000 
Independence  Avenue  SW., 
Washington,  DC  20024,  (202)  586-8602. 
SUPPLEMENTARY  INFORMATION:  On 
December  5, 1988,  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy  issued  a  Decision  and  Order 
setting  forth  final  refund  procedures  to 
distribute  the  monies  in  the  escrow 
account  established  in  accordance  with 
the  terms  of  a  Consent  Order  entered 
into  by  the  Department  of  Energy  and 
the  Crown  Central  Petroleum 
Corporation.  See  Crown  Central 
Petroleum  Corporation,  18  DOE  \  85,326, 
53  FR  49915  (December  12, 1988).  That 
Decision  established  July  31, 1989  as  the 
filing  deadline  for  the  submission  of 
refund  applications  for  direct  restitution 
by  purchasers  of  Crown  Cenfral's 
refined  petroleum  products.  18  DOE  at 
88,530,  53  FR  at  49919. 

As  the  filing  deadline  date 
approaches,  we  have  noted  that  fewer 
applications  have  been  filed  in  this 
proceeding  than  expected.  We  believe 
that  expanding  the  application  period  by 
three  and  one-half  months  will  give 
eligible  applicants  ample  opportunity  to 
file  their  claim  for  refund.  We  have 
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therefne  deteimined  to  extend  the  time 
for  filing  a  refund  application  in  flie 
Crown  Centrat  proceeding  to  November 
15, 1989.  In  accordance  with  onr  usual 
practice,  applkaticms  postmariced  after 
that  date  are  subject  to  summary 
dismissal.  Any  unclaimed  funds 
remaining  after  all  pending  claims  are 
resolved  will  be  made  avaUable  for 
indirect  restitution  pursuant  to  the 
Petroleum  Overchar^  Distrilwtion  and 
Restitution  Act  of  1988. 15  U.S.C  4501. 

Dated:  July  28, 1988. 
Geocfi  B.  ■ramay. 

Director,  Office  of  Hearingt  and  Appeals. 
[FR  Doc.  88-18453  Filed  8-7-88;  8:46  em] 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[OA-Fm.-3S3e-3] 

Grants,  Stat*  and  Local 
MuniGipai  WBiiawBiar 
Works  Cooslniction  Program^ 
Corraction 

AQOICV:  Environmental  Protection 
Agency. 

action:  Waiver  of  section  109,  Pub.  L 
100-202,  for  Wayne  County  Department 
of  Public  Worics,  Wayne  Coun^, 
Michigan,  wastewater  treatment 
construction  grant  C-282391-10;  and  for 
the  City  and  County  of  San  Francisco, 
wastewater  treatment  construction 
grant  C-0ei253-710;  correction. 

summary:  This  notice  publishes  the 
waiver  memorandum  for  Wayne  County 
Department  of  Public  Worics  referred  to 
in  the  April  2a  1989,  Federal  Re^ster  (54 
FR  15991);  and  the  waiver  memorandum 
for  the  City  and  County  of  San  Francisco 
referred  to  in  the  April  24, 1989,  Federal 
Register  (54  FR  16403).  In  order  to  fully 
comply  with  the  requirements  of  section 
109,  EPA  is  publishing  the  waiver 
memoranda  and  republishing  the  notices 
of  waiver  for  both  of  these  recipients. 
The  waiver  memorandum  was 
inadvertently  omitted  in  die  April  20 
and  April  24  Fadanl  Registeis.  The 
waiver  request  for  Wayne  County, 
Michigan,  allows  EPA  to  participate  hi 
the  cost  of  a  construction  contract 
awarded  by  the  Wayne  County 
Department  of  Public  Woiiu  to  a  }oint 
venture  firm  which  indudes  a  )apanese 
firm.  Hie  waiver  request  for  San 
Francisco  allows  EPA  to  participate  hi 
the  cost  of  three  Japanese  made  steel 
beams. 


Dated:  August  8. 188a 
Charies  L  Giixde,        | 

Assistant  Administrator  for  AAninittrotion 
and  Management 
April  7, 1989. 


Memafandum 

Subject:  Waiver  of  sectton  108,  Public  Law 
100-202  (Brooka-Mvkowski 
Amendment],  for  Wayne  County 
Department  of  Public  Works,  Michigan. 
Project  Number  C282391-10 
To:  Valdas  K.  Adaminia  Regional 
Adminiatrator,  Region  V 
I  am  responding  to  Mr.  Todd  Cayer's 
request  for  a  waiver  of  flie  Brooka- 
Murkowsld  amendment  requirements  of 
section  109,  Public  Law  100-202,  for  Wayne 
County  Department  of  Public  Worics, 
Michigan,  project  number  C28239t-10.  Section 
109  prohibited  the  use  of  Federal  funds  for 
certain  public  works  contracts  awarded 
under  grants  made  in  FY  1888  to  Rrms  of 
coimtries  which  deny  fair  and  equitable 
market  opportunities  for  United  States 
products  and  services  in  major  foreign 
construction  projects.  The  only  country 
affected  by  the  Brooks-Muricowski 
amendment  is  Japan. 

Section  109  allows  me  to  waive  this 
provisicm  if  I  determine  that  it  is  in  the  public 
interest  to  do  so. 

Action 

Based  on  the  circumstances  in  tliis  case,  I 
have  determined  it  is  in  the  public  interest  to 
waive  the  provisions  of  Section  109  to  allow 
EPA  to  participate  in  the  cost  of  the 
construction  contract  that  the  Wayne  County 
Department  of  Public  Works,  Wayne  County, 
Michigan  anticipates  making  to  C.|.  Rogers/ 
Kajima  joint  venture. 


Badfground 

When  the  grantee  prepared  the  bid 
specifications,  they  weee  told  by  the 
delegated  State  agency  administering  the 
project  that  the  Brooks-Muricowski 
amendment  did  not  apply  to  this  procurement 
action  because  the  ctniVacts  were  to  be 
awarded  after  September  3a  198a  The  State 
was  relying  on  EPA's  iaterpretation  of  the 
Brooks-Mt^owslci  amendment  On  January 
25, 1989,  the  Office  of  Management  and 
Budget  (0MB]  informed  the  Federal  agencies 
that  the  Brooks-Murkowski  amendment 
continues  to  apply  to  al  contracts  awarded 
under  grants  or  contracts  using  funds 
obligated  in  FY  1988,  regardless  of  when  the 
contracts  are  awarded. 

The  grantee  opened  bids  on  January  10, 
1989,  and  the  low  bid— C.J.  Rogers/Kajima 
joint  venture — ^was  $9,381,000  and  the  next 
low  bid  was  $11,430,390,  a  difference  of  about 
$1.8  million.  The  low  bidder  also  intends  to 
use  innovative,  state  of  the  art  technology  for 
tunneling  in  unstat>le  sail  conditions.  The 
grantee  stated  that  thi»  innovative  technique 
is  the  basis  for  the  low  bid. 

In  additicm,  the  grantee  is  under  a  State 
Consent  Order  to  award  contracts  by  April  1, 
1989.  Failure  to  award  the  contract  based  cm 
the  bids  received  will  delay  the  start  of 
construction. 


In  this  case,  I  have  determined  that  it  is 
appropriate  to  approve  a  waiver  for  die 
following  reasons: 

•  The  bidding  process  was  initiated  and 
completed  before  OMB  issued  its  decision 
that  the  Broolcs-lk4iBkow8ld  araendaent 
continoes  to  apply  to  all  contracts  nsing  grant 
funds  obligated  in  FY  1988,  regardless  of 
when  the  contract  is  awarded. 

•  An  award  to  tlie  low  bid  will  result  in  a 
cost  savings  of  approximatdy  $1.8  million. 

•  Not  allowing  the  bids  wUl  place  the 
grantee  !n  a  positicm  of  potoitially  violating 
their  Consent  Order  and  wiO  require  the 
grantee  io  rebid  the  job,  both  of  wiiich  will 
resuh  in  project  delays  and  higher  costs. 

If  you  have  any  qnestionat  i^ase  call 
Harvey  Pippcn,  Director,  Cmnts 
Administration  Division,  on  FTS  38a-«24a 

Sincerely, 
William  K.  Reilly 
April  13, 1989. 

Memorandum 

Subject:  Waiver  of  Section  109,  Pub.  L 100- 
202  (Brooks  MuricowskI  Amenciment),  for 
the  City  and  County  of  San  Frondsca 
California,  Project  Number  C-061253-nO 
To:  Daniel  L  McCovem,  Regional 
Administrator,  Region  DC 
I  am  responding  to  your  request  for  a 
waiver  of  the  "Brooks-Murkowski 
amendment"  requirements  of  Secticm  101^ 
Pub.  L 100-202.  Section  lOffgenCTally 
prohibited  the  use  of  Federal  funds  far  pobhe 
works  contracts  awarded  during  Fedenl 
fiscal  year  1988  to  firms  of  countries  wliich 
denied  fair  and  equitable  nnrket 
opportunities  for  U.S.  products  and  services 
in  major  foreign  constructicn  projects.  The 
only  such  country  identified  was  Japan. 

Siection  109  allows  me  to  waive  this 
provision  if  I  determine  that  it  is  in  the  public 
interest  to  do  so. 

Action 

On  March  17, 1988,  the  Ofiice  of 
Management  and  Budget  issued  guidance  on 
the  Brooks-Murkowslci  amendment,  including 
factors  to  consider  in  deteraiining  when 
waivers  may  be  appropriate.  Based  on  that 
guidance  and  the  circumstances  in  this  case,  I 
have  determined  it  is  in  the  public  interest  to 
waive  the  provisions  of  Seotion  109  for  the 
City  and  County  of  San  Francisco's  oxitract 
to  Monterey  Mechanical  Company,  under 
wastewater  treatment  constructicm  grant  C- 
061253-710. 

The  waiver  will  allow  EPA  to  participate  in 
the  cost  of  three  Japanese  made  sted  beams 
($6,733.08]  bought  under  the  contract  with  the 
Monterey  Mechanical  Company. 

Background 

The  City  and  County  of  San  Francisco 
advertised  for  bids  for  constructing  the 
project  on  September  10, 1987,  and  opened 
bids  on  October  28, 1887.  The  grantee 
awarded  the  contract  on  Mtarcb  29. 1988.  The 
contractor  initiated  construction  on  April  4. 
1988,  and  the  steel  beams  have  alreat^  been 
installed. 

The  State  of  California  notified  Region  DC 
that  the  contractor  had  attempted  to  buy 
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American-made  steel  beams  and  that  he  tiien 
tried  to  have  the  beams  manufactured  by 
American  mills.  The  conta-actor's  suppUer 
could  not  find  any  available  American  steel 
l>eams  and  was  told  by  several  American 
steel  mills  that: 

(1]  This  would  require  a  special  order. 

(2]  The  minimum  special  order  quantity  is 
40,000  lbs. 

(3)  It  would  take  6  months  for  delivery. 

The  amount  of  the  order  required  for  the 
project  was  17,000  lbs.  and  the  Japanese- 
made  product  was  in  stock  and  could  l>e 
delivered  in  two  days. 

The  estimated  cost  of  the  contract  is 
$2,747,222,  tiie  subcontract  is  £!5,000  and  tiie 
amount  of  the  order  for  the  three  Japanese- 
made  steel  beams  is  $8,733.0& 

The  OMB  guidance  provides  that  factors 
for  approval  of  waivers  include  whether— 

•  The  contract  was  awarded  before 
guidance  implementing  the  provision  was 
issued; 

•  Products  are  of  limited  availability  from 
other  than  Japanese  sources;  and 

•  Costs  will  significantly  exceed  the  costs 
of  cancelling  the  contract  and  awarding 
another  for  similar  products  or  services. 

In  this  case,  I  have  determined  that  it  is 
appropriate  to  approve  a  waiver  for  the 
following  reasons: 

•  The  contractor's  supplier  found  that 
American  steel  beams  were  of  limited 
availability. 

•  The  installation  of  the  beams  was  on  the 
project's  critical  path  (first  step  for  the  sludge 
Contit>l  Building  Modification),  and  waiting 
until  American-made  steel  beams  could  be 
purchased  would  have  caused  a  six-month 
delay  in  the  project 

•  The  cost  of  cancelling  the  contract  and 
ordering  40,000  lbs.  of  beams  would 
significantly  exceed  the  cost  of  the  contract 
for  17,000  lbs.  of  beams. 

If  you  have  any  questions,  please  call 
Harvey  Rippen  on  B-382-524a 
William  K.  Reilly. 

[FR  Doc.  89-18498  Filed  8-7-89;  8:45  am] 
BNaJNQCOK 


FEDERAL  ELECTION  COMMISSION 
[Notioe  1989-12] 

Voluntary  Standards  for  Computertzed 
Voting  Systems 

AQENCV:  Federal  Elecdon  Commission. 
action:  Notice  of  proposed  voluntary 
standards  for  computerized  voting 
equipment 

summary:  The  Federal  Election 
Commission  (the  "FEC")  requests 
comments  on  the  proposed  voluntary 
standards  for  computerized  voting 
systems  and  three  associated  plans:  One 
for  states  implementing  the  standards; 
another  for  the  escrow  of  related  voting 
system  software  documentation  and 
other  proprietary  information;  and  the 
third  for  the  evaluation  of  the 
independent  test  authorities  that  will 


examine  voting  systems  for  compliance 
with  the  standards. 

Please  note  that  these  draft  standards 
and  three  companion  plans  do  not 
represent  a  Hnal  decision  by  the 
Conunission.  The  FEC  will  pubUsh 
another  notice  in  the  Federal  Register 
when  the  final  model  standards  and 
three  plans  are  available,  following 
consideration  of  comments  received. 
The  text  of  the  final  documents  will  not 
become  part  of  the  Code  of  Federal 
Regulations  because  they  are  intended 
only  as  guidelines  for  states  and  voting 
system  vendors.  States  may  mandate 
the  specifications  and  procedures 
through  their  own  statutes,  regulations, 
or  administrative  rules.  Voting  system 
vendors  may  voluntarily  adhere  to  the 
standards  to  ensure  the  reliability, 
accuracy,  and  integrity  of  their  products. 
Further  information  is  provided  in  the 
supplementary  information  that  follows. 
DATE:  Comments  must  be  received  on  or 
before  September  7, 1989. 
ADDRESSES:  Copies  of  the  standards, 
implementation  plan,  escrow  plan,  and 
test  authority  evaluation  plan  may  be 
received  by  contacting:  National 
Clearinghouse  on  Election 
Administration,  Federal  Election 
Commission,  999  E  Street  NW., 
Washington,  DC  20463. 

Comments  on  these  documents  must 
be  made  in  writing  and  addressed  to  Ms. 
Penelope  S.  Bonsall,  Director  National 
Clearinghouse  on  Election 
Administration;  Federal  Election 
Commission;  999  E  Street,  NW., 
Washington,  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Penelope  S.  Bonsall,  Director,  (202) 
376-5670  or  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
objective  of  the  standards  project  is  to 
help  ensure  the  accurate  and  reliable 
functioning  of  computerized  ballot 
tabulation  systems.  The  model 
standards  do  not  cover  mechanical  lever 
OF  paper  ballot  systems,  llie  standards 
also  do  not  incorporate  specifications 
for  mainframe  computer  hardware,  since 
it  is  assumed  that  other  engineering  and 
performance  criteria  already  govern 
their  operation.  Reconunended 
requirements  for  ballot  tally  software 
installed  on  mainframes,  however,  are 
included. 

The  Commission  initiated  the 
development  of  model  standards  for 
computerized  systems  in  September 
1984.  This  action  followed  the 
submission  to  Congress  in  1983  of  a 
statutorily  mandated  report  entitled 
"Voting  System  Standards:  A  Report  of 
the  Feasibility  of  Developing  Voluntary 
Standards  for  Voting  Equipment".  The 
feasibility  report  detailed  the 


desirability  of  developing  engineering 
and  procedural  performance  standards 
to  provide  guidance  to  election  officials 
in  their  testing  and  certification  of 
voting  systems.  Congress  subsequently 
appropriated  funds  for  the  Commission 
that  permitted  the  agency  to  contract  for 
the  development  of  engineering 
standards. 

The  task  of  developing  standards  for 
the  targeted  systems  was  divided  into 
three  phases.  The  initial  phase  focused 
on  developing  hardware  standards  for 
punchcard  and  marksense  voting 
methods,  the  most  widely  used  systems. 
The  FEC  began  this  phase  in  1984, 
ultimately  incorporating  hardware  test 
requirements  to  assess  compliance  with 
the  proposed  standards.  In  1986,  die 
Commission  initiated  the  second  phase 
to  develop  software  standards  and 
related  test  requirements  for  these 
systems.  The  third  phase,  begun  in  1987, 
involved  the  concomitant  development 
of  hardware  and  software  standards 
and  test  requirements  for  direct 
recording  electronic  systems,  the  newest 
voting  systems  on  the  market. 

The  FEC  then  integrated  the  products 
of  these  three  phases  into  one  document 
combining  the  functional,  hardware,  and 
software  standards  and  related 
qualification  and  acceptance  test 
requirements  for  the  three  systems.  This 
document,  entitied  "Performance  and 
Test  Standards  for  Punchcard, 
Marksense,  and  Direct  Recording 
Electronic  Voting  Systems",  includes 
performance  standards  and  test 
requirements  deemed  necessary  to  help 
ensure  the  accuracy,  integrity,  and 
reliability  of  computerized  voting 
systems.  They  are  intended  as  a  model 
for  states  invoking  their  own  standards 
for  voting  systems  used  by  local  election 
administrators.  They  are  also  a  guide  for 
developers  and  manufacturers  of  voting 
systems  in  ensuring  their  products  meet 
the  demands  of  accurate,  safe,  and 
secure  elections. 

As  the  standards  project  progressed, 
both  vendors  and  election  officials 
indicated  a  need  for  guidance  in  several 
areas  related  to  the  implementation  of 
the  standards.  They  requested  that 
options  and  considerations  attendant 
with  the  states,  adoption  of  the 
standards  be  addressed.  They  needed  a 
description  of  the  escrow  plan  that  was 
suggested  as  a  method  of  protecting  t^e 
voting  system  vendora,  proprietary 
information,  while  ensuring  that  state  or 
local  election  officials  have  access  when 
necessary.  They  also  requested  that 
procedures  be  established  to  ensure  the 
independence  and  proficiency  of  test 
authorities  evaluating  voting  systems. 
The  Commission,  therefore,  drafted  "A 
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Plan  for  Implementing  tlie  FEC  Voting 
Systems  Standards",  the  "System 
Escrow  Han",  and  "A  Process  for 
Evaluating  Independent  test 
Authorities". 

The  first  companion  document,  "A 
Plan  for  Implementing  the  FEC  Voting 
Systems  Standards",  offers  information 
and  advice  to  states  on  the  process  of 
adopting  and  applying  the  FEC 
standards.  The  second  document,  the 
"System  Escrow  Plan",  proposes  a 
means  of  controlling  access  to  voting 
system  software  documentation  and 
other  proprietary  information.  Vendors 
are  inclined  to  protect  this  information, 
which  includes  trade  secrets,  but  state 
and  local  election  officials  may  need 
occasional  access  to  it  for  system 
maintenance  or  in  cases  of  alleged 
computer  tampering.  The  third 
companion  document,  entitled  "A 
Process  tot  Evaluating  Independent  Test 
Authorities",  outlines  a  plan  for 
assessing  the  expertise  of  the  potential 
test  authorities  that  will  examine  voting 
systems  for  compliance  with  the 
standards.  This  was  needed  partly  to 
reassure  states  that  the  test  results  were 
likely  to  be  reliable,  and  that  the  tests 
would  not  have  to  be  repeated  prior  to 
state  approval.  The  FEC  developed  this 
plan  in  consultation  with  the  National 
Volimtary  Laboratory  Accreditation 
Program  of  the  National  Institute  of 
Standards  and  Technology,  which  will 
assist  in  its  implementation. 

Over  the  course  of  the  project,  the 
FEC  circulated  drafts  of  the  standards 
and  the  three  supporting  documents  to 
affected  vendors,  computer  consultants, 
programmers,  state  and  local  election 
officials,  and  any  other  persons  who 
indicated  an  interest  in  the  subject.  The 
FECs  National  Qearinghouse  on 
Election  Administration  convened 
several  public  meetings  between  August 
1985  and  December  1988  to  present  the 
latest  drafts,  receive  comments,  and 
discuss  various  matters  related  to  the 
implementation  of  the  standards.  The 
Commission  reviewed  and,  where 
appropriate,  incorporated  verbal  and 
written  comments  received  from  all 
interested  persons. 

The  Federal  Election  Commission  is 
now  making  the  latest  drafts  of  the 
standards,  the  implementation  plan,  the 
escrow  plan,  and  the  test  authority 
evaluation  plan  available  for  final 
comment  The  Commission  will  evaluate 
aD  comments  received  to  determine  if 
any  revisions  to  the  documents  are 
warranted.  Following  this  process,  a 
notice  will  be  pubUshed  in  the  Federal 
Register  announcing  the  availability  of 
the  final  documents. 


Dated:  August  2. 1989. 
Danny  Lee  McDonald, 
Chairman,  Federal  Election  Commission. 
[FR  Doc  80-18433  Filed  8-7-88: 8:45  am] 
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FEDERAL  MARrTIME  COMMISSION 

Pert onnanee  Review  Board; 
Membership 

AOENCY:  Federal  Maritime  Commission. 
ACnCMC  Notice. 

summary:  Notice  is  hereby  given  of  the 
names  of  the  members  of  ^e 
Performance  Review  Board. 

FOR  RIRTHER  INFORMATION  CONTACT: 

William  J.  Herron,  Jr.,  Director  of 
Personnel,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C, 
requires  each  agency  to  establish,  in 
accordance  with  re^ilations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  performance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 

Frandfl  |.  Ivancie, 
Commissioner. 

The  members  of  the  Performance 
Review  Board  are: 

1.  Francis  ].  Ivancie,  Commissioner 

2.  Edward  J.  Philbin,  Commissioner 

3.  Charles  E.  Moi^gan,  Chief 
Administrative  Law  Judge 

4.  Norman  D.  Khne,  Administrative 
Law  Judge  j 

5.  Joseph  N.  IngoBa,  Administrative 
Law  Judge 

6.  Edward  P.  Wabh,  Managing 
Director 

7.  Robert  D.  Bourgoin,  General 
Counsel 

8.  John  Robert  Ewers,  Director, 
Bureau  of  Administration 

9.  Wm.  Jarrel  Smldi,  Jr.,  Director, 
Biu-eau  of  Investigations 

10.  Robert  A  Ellsworth,  Director,  Bureau 
of  Economic  Analysis 

11.  Seymour  Glanzer,  Director,  Bureau  of 
Hearing  Counsel 

12.  Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation 

13.  Joseph  C  Polking.  Secretary 

14.  Bruce  A.  Dombrowski,  Deputy 
Managing  Director 


15.  Austin  L  Schmitt,  Director,  Bureau  of 

Trade  Monitoring. 
[FR  Doc.  88-18434  Filed  8-:M8;  8;45  am) 
I  COOK  t730-01-M 


FEDERAL  RESERVE  SYSTEM 

JSB  Bancorp,  et  al.;  Formatione  o^ 
Acqulaitlone  by,  and  Mergers  of  Bank 
Holding  Companies 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considerd  in  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
apphcation  has  been  aocepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statemett  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
25, 1969. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63168: 

1. /SB  Bancorp,  Jasper,  Indiana;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Jasper  State  Bank,  Jasper, 
Indiana. 

2.  Rodgers  Family  Bancshares,  Inc., 
Waldron,  Arkemsas;  to  become  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Bank 
of  Waldron,  Waldron,  Arkansas,  which 
engages  in  the  sale,  as  agent,  of  credit 
related  insurance  sold  in  connection 
with  extensions  of  credit  made  by  the 
bank  in  Waldron,  Arkansas,  a  town 
with  a  population  that  does  not  exceed 
5,000. 
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Board  of  Governors  of  the  Federal 
Reserve  System,  August  2, 1989. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc  89-18471  Rled  8-7-89;  8:45  am] 

BtUMQ  COOE  t21»41-H 


Ernest  Andrew  Karandjeff;  Ctiange  in 
Bank  Conbol  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Hokiing 
Companies 

The  notificants  listed  below  have 
applied  under  the  Qiange  in  Bank 
Control  Act  (12  U.S.C.  1817(j)]  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817Cj)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  22, 1989. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

\.  Emest  Andrew  Karandjeff .  Clayton. 
Missouri;  to  acquire  an  additional  16.56 
percent  of  the  voting  shares  of  Central 
Banc  System,  Inc.,  Fairview  Heights, 
Illinois,  and  thereby  indirectly  acquire 
Central  Bank— Fairview  Heights, 
Fairview  Heights,  Illinois,  and  Farmers 
and  Merchants  Bank  of  Carlinville, 
Carlinville,  Illinois. 

B.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas  75222: 

1.  Roderick  Matthew  Nugent, 
Carthage,  Texas;  to  acquire  7.32  percent 
of  the  voting  shares  of  Carthage 
Bancshares  Ina,  Carthage,  Texas,  and 
thereby  indirectly  acquire  The  First 
National  Bank  of  Carthage,  Carthage, 
Texas. 

Board  of  Governors  of  the  Federal 
Reserve  System,  August  2, 1989. 

William  W.Wilas, 

Secretary  of  the  Board. 

[FR  Doc.  88-18470  Filed  8-7-88: 8:45  am] 
BILUNQ  eooE  srw-oiHi 


OesterrsteMsche  iMnderbank 
AktIengssslichafI;  AppBcstlon  To 
Engage  de  Novo  bi  Permissible 
Nonbankbig  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  22S.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  S  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  30, 
1989. 

A.  Federal  Reserve  Bank  of  New  York 
(William  L  Rutledge,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Oesterreichische  Laenderbank 
Aktiengesellschaft,  Vienna,  Austria;  to 
acquire  L£  Financial  Corporation, 
successor  to  Wells  Fargo  Leasing  Corp., 
San  Franciscc'Califomia,  and  thereby 
engage  in  leasing  personal  or  real 
property  or  acting  as  agent,  broker  or 
adviser  in  leasing  such  property, 
pursuant  to  S  225.25(b)(5);  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit  (including  issuing 


letters  of  credit  and  accepting  drafts), 
for  LB  Financial's  account  or  for  the 
account  of  others,  such  as  would  be 
made,  for  example,  by  companies 
engaged  in  consumer  finance,  credit 
card,  mortgage,  commercial  finance  and 
factoring,  pursuant  to  S  225.25(b)(1):  and 
providing  to  others  data  processing  and 
data  transmission  services,  facilities 
(including  data  processing  and  data 
transmission  haidware,  software, 
documentation,  or  operating  personnel), 
data  bases,  or  access  to  such  services, 
facilities,  or  data  bases  by  any 
technological  means  pursuant  to 
§  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System,  August  2, 1989. 
WiUiam  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  88-18473  Filed  ft-7-89:  8:45  am] 
BuxiNo  cooe  U10-01-« 


Teton  Bancshares,  Inc^  Fahfleld,  MT; 
Acquisition  of  Voting  Shares  of 
Choteau  Bancorporatkm,  Inc4 
Choteau,  MT;  Correctton 

This  notice. corrects  a  previous 
Federal  Re^ster  notice  (FR  Doc.  89- 
13680),  published  at  page  24749  of  the 
issue  for  Friday,  June  9, 1989. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis,  the  entry  for  Teton 
Bancshares,  Inc.  is  amended  to  read  as 
follows: 

A.  Teton  Bancshares,  Inc.,  Fairfield. 
Montana;  to  acquire  99.7  percent  of  the 
voting  shares  of  Choteau 
Bancorporation,  Inc.,  Choteau,  Montana, 
and  thereby  indirectly  acquire  The 
Citizens  State  Bank  of  Choteau, 
Choteau,  Montana. 

Comments  regarding  this  application 
must  be  received  at  the  Federal  Reserve 
Bank  of  Minneapolis  or  the  offices  of  the 
Board  of  Governors  not  later  than 
August  21, 1989. 

Board  of  Governors  of  the  Federal 
Reserve  System.  August  1, 1989. 
William  W.  WUes, 
Secretary  of  the  Board 
[FR  Doc.  88-18468  Filed  B-7-a9: 8:45  am] 
BtUJNQ  coos  Stlfr^l-M 


WBAT  Bankshares,  inc^  et  aL; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
9  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
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company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c]]. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
e)q>ress  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  indentifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

A  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.  Atlanta,  Georgia 
30303: 

1.  WBS-T  Bankshares,  Inc.,  Waycross, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Waycross  Bank  &  Trust, 
Waycross,  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President]  230 
South  LaSalle  Street,  Chicago,  Illinois 

eoeeo: 

1.  Commercial  Financial  Corp.,  Storm 
Lake,  Iowa;  to  become  a  bank  holding 
company  by  acquiring  at  least  84.13 
percent  of  die  voting  shares  of  Hie 
Commercial  Trust  &  Savings  Bank, 
Storm  Lake,  Iowa. 

C.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  Steiner 
Bank,  Birmingham,  Alabama. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64196: 

1.  Investors  Financial  Corporation, 
Sedalia,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  98.41 
percent  of  the  voting  shares  of 
Community  Bank  of  Pettis  County, 
Sedalia,  Missouri. 

2.  Livingston  Southwest  Corporation. 
Chicago,  niinois,  and  Livingston  & 
Company  Southwest,  LP.,  Chicago, 
Illinois;  to  acquire  up  to  76.62  percent  of 
the  voting  shares  of  First  National  Bai^ 
of  North  County,  Carlsbad,  California, 
which  engages  in  credit-related  life  and 
disability  insurance  activities. 


Board  of  Govemois  of  the  Federal 
Reserve  System,  August  2, 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  89-18472  Filed  8-7-89;  8:45  am] 
MLUNQ  COOK  MIO^I-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  nnancng  Administration 

[IOA-20-N1 


Medicare  and  Medicaid  Programs; 
Meeting 

AOENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  ptdilic  meeting. 

summary:  In  accordance  with  section 
10(a]  of  the  Federal  Advisory  Committee 
Act.  this  notice  announces  a  meeting  of 
the  1989  Advisory  Council  on  Social 
Security. 

This  meeting  is  being  held  at  the 
earUest  possible  date  to  allow  for  a 
quorum  of  Council  members,  and  to 
complete  organizational  tasks  and 
expedite  the  business  of  the  Council. 
DATE:  The  meeting  will  be  held  on 
August  10, 1989,  from  8  a.m.  to  4  p.m., 
and  on  August  11, 1989,  from  9  a  jn.  to  2 
p.m.  The  meeting  will  be  open  to  the 
public. 

ADDRfSS:  The  meeting  will  be  held  in 
the  Hubert  H.  Humphrey  Building,  Room 
800,  200  Independence  Avenue  SW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT 
Deborah  Chollet,  Executive  Director, 
Advisory  Coimcil  on  Social  Security, 
(202)  245-0217. 
SUPPLEMENTARY  INFORMATION: 

L  Purpose  I 

Under  section  706  of  the  Social 
Security  Act,  the  Secretary  of  Health 
and  Human  Services  appoints  an 
Advisory  Council  oa  Social  Security 
every  four  years.  The  Advisory  Council 
examines  issues  affecting  the  Social 
Security  retirement,  disability  and 
survivors  insurance  programs,  as  well  as 
the  Medicare  and  Medicaid  programs, 
which  were  created  under  the  Social 
Security  Act. 

Ui  addition.  Secretary  Sullivan  has 
asked  the  1989  Advisory  Council 
specifically  to  address  Uie  following: 
—The  adequacy  of  the  Medicare 
program  to  meet  the  health  and  long- 
term  care  needs  of  our  aged  and 
disabled  populations,  the  impact  on 
Medicaid  of  the  curent  financing 
structure  for  long>term  care,  and  to 
make  recommendations  for  more 


stable  health  care  financing  for  the 
aged,  the  disabled,  the  poor,  and  the ' 
iminsured; 
— ^Major  Old-Age.  Survivors,  and 
Disability  Insurance  (OASDI) 
financing  issues,  including  the  long- 
range  financial  status  of  the  program, 
relationship  of  OASDI  income  and 
outgo  to  budget-deficit  reduction 
efforts  under  the  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985, 
and  projected  buildups  in  the  OASDI 
trust  funds;  and 
— Broad  policy  issues  oa  Social  Security, 
such  as  the  role  of  Social  Security  in 
overall  U.S.  retirement  income  policy. 
The  Council  is  composed  of  12 
members:  John  T.  Dunlop,  Phillip  Briggs, 
Paul  O'Neill,  James  R.  Jones,  John  J. 
Sweeney,  Robert  M.  BaB.  Theodore 
Cooper.  Lonnie  R.  Bristow,  Don  C. 
Wegmiller.  G.  Lawrence  Atkins,  A.L 
"Pete"  Singleton,  and  Karen  Ignani;  and 
the  Chair,  Deborah  Stedman.  The 
Council  is  to  report  to  the  Secretary  and 
Congress  by  January  1, 1991. 

n.  Agenda 

Agenda  items  for  the  meeting  wiU 
include  the  presentation  of  background 
information  and  general  discussion 
related  to  health  care  financing  for  the 
elderly  and  nonelderly  populations, 
including  Medicare  benfits  and 
financing,  employer-sponsored  health 
insurance  benefits,  and  Medicaid 
eligibility  and  benefits. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

(Catalog  of  Federal  DomeaUc  Assistance 
Program  Nos.  13.714  Medical  Assistance 
Program;  13.733  Medicare->-Hospital 
Insurance;  13.774  Medicare— Supplementary 
Medical  Insurance) 

Dated:  August  3, 1989. 
Louis  B.  Hays, 
Acting  Administrator,  Health  Care  Financing 
Administration. 

[FR  Doc.  89-18603  Filed  B-ft-89;  2:17  pm] 
BIUJNQ  CODE  4120-01-M 


Privscy  Act  of  1974;  System  of 
Records 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice  of  proposed  modification 
of  routine  use  for  the  Quality  and 
Effectiveness  of  Care  MEDPAR  (QC/ 
MEDPAR]  File  for  the  existing  system  of 
records. 

SUMMARY:  The  Health  Care  Financing 
Administration  (HCFA]  is  proposing  to 
revise  the  system  notice  for  the 
Medicare  Bill  File  (Statistics),  System 
No.  09-70-0005. 
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EFFCCnvc  DATES:  The  proposed 
modification  of  the  routine  use  for  the 
QC/MEDPAR  File  shall  take  effect 
without  further  notice  September  7, 1989 
unless  comments  received  on  or  before 
that  date  would  warrant  changes. 
address:  Please  address  comments  to 
Mr.  Richard  A.  DeMeo,  HCFA  Privacy 
Act  Officer,  Office  of  Budget  and 
Administration,  Health  Care  Financing 
Administration,  Room  G-M-1  East  Low 
Rise  Building,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  We  will 
make  comments  received  available  for 
inspection  at  this  location. 
FOR  FURTHER  INFORMATION  CONTACR 

Mrs.  Rose  Ellen  Connerton,  Office  of 
Statistics  and  Data  Management  Bureau 
of  Data  Management  and  Strategy, 
HCFA  Room  l-F-2  Oak  Meadows 
Building.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  Telephone 
(301)  968-8067. 
SUPPLEMENTARY  INFORMATION:  The 

Medicare  Bill  File  (Statistics).  System 
No.  09-70-0005,  contains  records  on  bills 
for  services  furnished  to  persons 
enrolled  in  Part  A  (hospital  insurance) 
and/or  Part  B  (supplementary  medical 
insurance)  of  the  Medicare  program.  The 
systems  notice  for  this  system  was  most 
recentiy  published  at  53  FR  52792; 
December  29, 1988.  Data  in  this  system 
are  used  primarily  for  statistical  and 
research  purposes  related  to  evaluating 
the  operation  and  effectiveness  of  the 
Medicare  program.  A  principal  subfile  in 
the  system  is  the  Medicare  Provider 
Analysis  and  Review  (MEDPAR)  FUe. 
The  MEDPAR  File  contains  data  from 
hospital  bills  of  Medicare  beneficiaries 
discharged  fi'om  hospitals  participating 
in  the  Medicare  program,  including  data 
on  beneficiary  demographics,  medical 
diagnosis  and  surgery,  and  utilization  of 
hospital  resources.  HCFA  developed  the 
Quality  and  Effectiveness  of  Care 
MEDPAR  (QC/MEDPAR)  File  fi-om  the 
MEDPAR  File  to  increase  the  amount  of 
data  available  for  quality  and 
effectiveness  of  care  research  and 
development  and  application  of 
improved  measures  for  determining  the 
quality  and  effectiveness  of  care 
furnished  in  hospitals  participating  in 
the  Medicare  program.  To  this  end. 
HCFA  prepared  and  published  a  new 
routine  use  permitting  the  release  of  the 
QC/MEDPAR  File  for  qualified  research, 
lliis  routine  use  was  published  May  3, 
1988  in  the  Federal  R^g^ter  and  became 
effective  June  2, 1988.  Since  publication 
of  the  QC/MEDPAR  routine  use.  HCFA 
has  received  suggestions  from  the  health 
care  industry  that  use  of  the  data  should 
be  broadened  to  include  releases  for 
evaluation  of  the  quaUty  and 
effectiveness  of  care  in  hospitals.  Many 


research  projects  also  include  an 
evaluation  of  care  component,  but  many 
worthwhile  evaluations  of  care  projects 
could  not  be  considered  research. 
Evaluations  may  include  or  be  lunited  to 
monitoring  and  feedback  on  a 
continuing  basis.  QC/MEDPAR  data 
will  be  available  for  such  monitoring 
and  feedback  under  the  proposed 
modifications  for  approved  projects. 
Research  and  evaluation  of  health  care 
must  be  encouraged  because  of  the 
expected  improvement  in  the  quality 
and  effectiveness  of  care  that  would 
result  from  application  of  Uie  process 
itself  apart  from  new  findings. 

HCFA  is  committed  to  the 
improvement  of  the  quality  of  health 
care  of  Medicare  beneficiaries  and  the 
general  publia  We  believe  that  making 
the  QC/MEDPAR  File  available  for 
quality  and  effectiveness  of  health  care 
evaluations,  as  well  as  research,  will 
assist  in  this  effort  and  is  compatible 
with  the  purpose  for  which  the  data  in 
the  File  were  collected.  Disclosure  of 
data  such  as  that  in  the  QC/MEDPAR 
File  can  be  made  under  a  routine  use 
only  when  justified  by  a  substantial 
public  interest  [Andrews  v.  Veterans 
Administration  of  the  United  States,  613 
F.  Supp.  1404.  (D.C.  Wyo.  1985)).  We 
believe  that  the  criteria  and  conditions 
under  which  disclosure  of  the  QC/ 
MEDPAR  File  for  research  or  evaluation 
would  be  made  provide  assurance  that 
substantial  public  interest  will  be 
involved  with  each  disclosure. 

Research  and  evaluation  plans 
submitted  under  section  c.(l)  of  the 
routine  use  (as  modified)  for  the  QC/ 
MEDPAR  File  should  be  in  sufficient 
detail  to  permit  HCFA  to  make  a 
determination  that  the  purposes  cited  in 
the  plan  are  likely  to  be  accomplished 
and  that  the  public  interest  would  be 
served  in  a  substantial  way.  This  does 
not  require,  however,  the  development 
and  submission  of  a  detailed  work  plan 
with  a  discussion  of  all  of  the  technical 
components.  This  requirement  can  be 
met  by  a  statement  of  the  goals  of  the 
project:  methods  for  achieving  those 
goals,  principal  investigators;  overview 
of  analyses  to  be  undertaken;  and  any 
other  relevant  components  of  the  project 
such  as  feedback  of  information  to 
providers  (if  applicable). 

HCFA  usually  will  require  that  a 
recipient  of  the  File  submit  a  copy  of  its 
plans  for  publication  of  any  data  (or 
aggregation  of  data)  from  the  File  prior 
to  publication.  A  copy  of  each  proposed 
statistical  table  shall  be  submitted,  but 
HCFA  will  not  need  to  see  each 
completed  table  with  all  of  the  numbers 
in  place.  The  piupose  of  requiring 
review  before  publication  is  to 


determine  whether  or  not  a  beneficiary's 
identity  could  be  deduced  from  detailed 
information  in  the  proposed  table  and 
sensitive  information  revealed.  For 
example,  publication  of  information  by 
individual  zip  code  could  be  a 'problem 
since  there  are  many  zip  codes  in  which 
there  is  only  one  Medicare  beneficiary. 
Usually,  examination  of  publication 
plans  with  table  shells  will  permit  a 
determination  of  whether  or  not 
beneficiary  privacy  would  be  at  risk.  In 
other  cases,  a  statement  of  the  data 
elements  in  the  File  that  would  be 
deleted  would  be  sufficient  to  determine 
that  the  proposed  publication  would 
pose  no  risk  to  beneficiary  privacy. 

We  are  proposing  that  the  routine  use 
for  tiie  QC/MEDPAR  File  (routine  use 
number  (7)  in  the  system  notice  for  the 
Medicare  Bill  File  (Statistics),  System 
No.  09-70-0005).  be  modified  to  read  as 
follows: 

(7)  With  respect  to  die  QC/MEDPAR 
File,  to  entities  with  a  legitimate  need 
for  data  for  the  purpose  of  conducting 
research  or  evaluation  on  the  quality 
and  effectiveness  of  care  provided  in 
hospitals.  Research  or  evaluation  under 
this  routine  use  must  focus  on  the 
improvement  of  health  care  or  measures 
for  determining,  validating,  and 
monitoring  the^quality  and  effectiveness 
of  hospital  care  in  such  areas  as  access 
to  care,  outcomes  of  care,  and 
effectiveness  of  care  in  improving, 
restoring,  or  maintaining  the 
independence  and  functioning  of 
Medicare  beneficiaries.  Information 
disclosed  under  this  routine  use  will  be 
limited  to  the  data  elements  described  in 
Appendix  A. 

The  QC/MEDPAR  File  may  be 
released  to  an  entity  in  HCFA 
determines: 

a.  That  the  use  or  disclosure  does  not 
violate  legal  limitations  under  which  the 
data  were  provided,  collected,  or 
obtained. 

b.  That  the  purpose  for  which  the 
disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  the  detailed  form  described 
in  Appendix  A: 

(2)  Is  reasonably  likely  to  be 
accomplished  in  view  of  the  capabilities 
of  the  requesting  entity  and  other 
factors;  and 

(3)  Is  of  sufficient  importance  to 
warrant  the  possible  effect  on  the 
privacy  of  the  individual  that  the 
disclosure  of  the  data  might  bring. 

c.  In  order  for  HCFA  to  determine  that 
the  requirements  in  section  (b)  are  met. 
the  entity  must  submit  and  HCFA  must 
approve: 
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(1)  A  research  or  evaluation  plan 
specifying  the  objectives  of  the  research 
or  evaluation,  the  manner  in  which  the 
data  will  be  used,  the  financial  support 
for  the  plan,  and  the  date  the  research  or 
evaluation  will  be  completed. 
Evaluation  plans  designed  to  assist 
specific  providers  must  be  supported  by 
letters  of  commitment  to  die  evaluation 
by  the  providers.  Values  or  differences 
in  values  that  would  trigger  provider 
action  must  beaddressed  in  the 

evalu  .tion  plan  as  well  as  the  action  the 
provider  intends  to  take;  and 

(2)  A  copy  of  any  report  by  a  panel  of 
recognized  experts  reviewing  the 
research  or  evaluation  plan  (when  such 
review  has  been  performed). 

(d)  The  entity  and  its  contractors,  if 
any,  must  sign  a  statement 
acknowledj^  that  section  1106(a]  of 
the  Social  Security  Act,  which  prohibits 
the  disclosure  of  confidential 
information  and  imposes  criminal 
penalties,  may  apply.  They  must  also 
agree  to  the  following: 

(1)  Not  to  link  the  data  to  other 
beneficiary-specific  records  nor  to  use 
the  data  to  identify  individual 
beneficiaries; 

(2]  Not  to  use  the  data  for  purposes 
that  are  not  related  to  HCFA-approved 
research  or  evaluation  of  the  quality  and 
effectiveness  of  hospital  inpatient  care. 
Prohibited  uses  include  but  are  not 
limited  to:  marketing  (for  example, 
identification  and  targeting  of  under  or 
over-served  health  service  markets 
primarily  for  the  piuposes  of  commercial 
benefit],  insurance  (for  example, 
redlining  areas  deemed  to  offer  bad 
health  insurance  or  underwriting  risks), 
and  adverse  selection  (for  example, 
identifying  patients  with  high-risk 
diagnoses).  The  data  must  not  be  made 
available  by  the  entity  or  its  contractor 
for  an  activity  not  approved  by  HCFA, 
even  if  carried  on  within  Oie  entity  or  its 
contractor; 

(3)  Not  to  disclose  the  data  to  any 
persons  or  organizations  unless  the  data 
are  in  aggregated  form  as  described  in 
paragraph  5.  The  data  may  be  disclosed 
to  a  contractor  for  data  processing  if: 

(a)  The  entity  has  specified  in  the 
research  plan  submitted  to  HCFA  that 
the  contractor  would  receive  the  data 
for  that  purpose,  or  the  entity  has 
obtained  written  authorization  bom 
HCFA  to  make  the  disclosure  to  the 
contractor,  and 

(b)  The  contractor  has  signed  a 
confidentiality  statement  with  HFA: 

(4)  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e..  the 
data  must  not  be  beneficiary-spedfic 
and  must  be  aggregated  to  a  level  where 


no  data  cells  have  ten  or  fewer 
beneficiaries); 

(5)  To  submit  a  copy  of  its  plans  for 
any  aggregation  of  toe  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication; 

(6)  To  establish  appropriate 
administrative,  techiucal,  procedural 
and  physical  safeguards  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unauUiorized  access  to  it; 

(7)  To  return  all  files  to  HCFA,  and 
destroy  any  copies  that  may  have  been 
made,  at  the  completion  of  the  research 
or  evaluation  plan. 

This  modification  of  the  routine  use 
for  the  QC/MEDPAR  File  is  consistent 
with  the  Privacy  Act  5  U.S.C.  552a(a)(7), 
since,  as  previously  noted,  it  is 
compatible  with  the  piupose  for  which 
the  information  is  collected.  Because 
this  modification  of  the  routine  use  will 
not  change  the  purposes  for  which  the 
information  is  to  be  used  or  otherwise 
significantly  alter  the  system,  we  are  not 
preparing  a  report  of  altered  system  of 
records  under  5  U.S£.  552a(o).  We  are 
publishing  the  notice  in  its  entirety 
below  for  the  convenience  of  the  reader. 

Date:  July  31, 1989. 

Louis  B.  Hays, 

Acting  Administrator,  fiealth  Care  Financing 
Administration. 


09-70-0005 


•YSTEM  NAME: 

Medicare  Bill  File.(Statistics)  HHS, 
HCFA,  BDMS. 


Mcunrry  ciAssincATioN: 
None. 


SYSTEM  location: 

HCFA  DATA  CENTER,  Lyon  Building, 
7131  Rutherford  Road,  Baltimore, 
Maryland  21207. 

CATEOOfllES  OF  INDiVI»UALS  COVERED  BY  THE 

system: 

Persons  enrolled  in  hospital  insurance 
or  supplemental  medical  benefits  parts 
of  the  Medicare  program. 

CATEQOmES  OF  RECOMP8  M  THE  SYSTEM: 

Bill  data,  demographic  data  on  the 
beneficiary;  diagnosis  and  surgery 
codes;  provider  characteristics  and 
identifying  number  (including 
physicians). 

AUTHOMTY  FOR  MAINTCNANCS  OF  THE 


Section  1875  of  the  Social  Security  Act 
(42  U.S.C.  13950). 

FMVOSC(S):  I 

To  study  the  operetion  and 
effectiveness  of  Uie  Medicare  program. 


ROUTINt  USES  OF  RCCOROS  MAINTAINEO  IN 
THE  SYSTEM,  MCUMNNO  CATEOORIES  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  uses: 

Disclosure  may  be  made:  (1)  To  a 
congressional  office  bom  the  record  of 
an  individual  in  response  to  an  inquiry 
bom  the  congressional  office  made  at 
the  request  of  that  individual. 

(2)  To  the  Bureau  of  Census  for  use  in 
processing  research  and  statistical  data 
directly  related  to  the  administration  of 
Social  Security  programs. 

(3)  To  the  Department  of  Justice,  to  a 
court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(a)  HHS  or  any  component  thereof;  or 

(b)  Any  HHS  employee  in  his  or  her 
official  capacity;  or 

(c)  Any  HHS  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  (or  HHS  where  it 
is  authorized  to  do  so)  has  agreed  to 
represent  the  employee:  or 

(d)  The  United  States  or  any  agency 
thereof  where  HHS  determines  that  the 
litigation  is  likely  to  affect  HHS  or  any 
of  its  components. 

is  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  HHS  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice,  the  tribunal,  or 
the  other  party  is  relevant  and 
necessary  to  the  litigation  and  would 
help  in  the  effective  representation  of 
the  govenunental  party*  provided 
however,  that  in  each  case  HHS 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

(4)  To  an  individual  cr  organization 
for  a  research  evaluaticn,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  or 
the  restoration  or  maintenance  of  health 
if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  viohte  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained: 

b.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  be  reasonably 
accomplished  unless  the  record  is 
provided  in  individually  identifiable 
form. 

(2)  is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished; 

c.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record,  and 


(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  project  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  of  retaining  such  information, 
and 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except: 

(a)  In -emergency  circumstances 
affecting  the  healdi  or  safety  of  any 
individual. 

(b)  For  use  in  another  research 
project,  under  these  same  conditions, 
and  with  written  authorization  of  HCFA. 

(c)  For  disclosive  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law: 

d.  Secures  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

(5)  To  entities  with  a  legitimate  need 
for  data  for  statistical  analyses  bearing 
on  Medicare  payment  policies  for 
inpatient  hospital  services.  Information 
disclosed  for  this  purpose  will  not 
include  a  beneficiary's  health  insurance 
claim  number,  race,  or  Medicare  status 
code;  the  beneficiary's  age  will  be 
identified  only  by  age  intervals;  the 
beneficiary's  residence  will  be  identified 
only  to  the  extent  of  stating  whether  he 
or  she  resides  in  the  same  State  as  the 
provider,  the  admission  and  discharge 
dates  will  be  identified  only  by  calendar 
quarter  and  the  date  of  surgery  will  be 
identified  only  as  the  number  of  days 
after  admission. 

Each  of  the  Medicare  Provider 
Analysis  and  Review  (MEDPAR)  file — 
short-stay  hospital  services  file,  long- 
term  hospital  services  file,  skilled 
nursing  facility  services  file,  and  other 
provider  services  file — ^will  be  modified 
in  accordance  with  the  foregoing 
provisions  for  release.  The  entity  must 
agree: 

(a)  Not  to  try  to  identify  individual 
beneficiaries. 

(b)  Not  to  disclose  raw  data  to  any 
persons  except  contractors  for  data 
processing  and  storage  (and  it  must 
agree  to  require  any  such  contractor  not 
to  release  any  data  and  not  to  retain  any 
data  after  performing  the  contract). 

(c)  Not  to  link  this  information  to 
other  beneficiary-specific  records. 

(d)  Not  to  publish  or  otherwise 
disclose  data  in  a  fonn  raising 
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unacceptable  possibilities  that 
beneficiaries  could  be  identified,  and 

(e)  To  safeguard  the  confidentiality  of 
the  data  and  to  try  to  prevent 
imauthorized  access  to  it 

(6)  To  a  contractor  for  the  purpose  of 
collating,  analyzing,  aggregating  or 
otherwise  refining  or  processing  records 
in  this  system  or  for  developing, 
modifying  and/or  manipulating  ADP 
software.  Data  would  also  be  disclosed 
to  contractors  incidental  to  consultation, 
programming,  operation,  user 
assistance,  or  maintenance  for  an  ADP 
or  telecommunications  systems 
containing  or  supporting  records  in  the 
system. 

(7)  With  respect  to  the  QC/MEDPAR 
File,  to  entities  with  a  legitimate  need 
for  data  for  the  purpose  of  conducting 
research  or  evaluation  on  the  quality 
and  effectiveness  of  care  provided  in 
hospitals.  Research  or  evaluation  under 
this  routine  use  must  focus  on  the 
improvement  of  health  care  or  measures 
for  determining,  validating,  and 
monitoring  the  quality  and  effectiveness 
of  hospital  care  in  such  areas  as  access 
to  care,  outcomes  of  care,  and 
effectiveness  of  care  in  improving, 
restoring,  or  maintaining  the 
independence  and  functioning  of 
Medicare  beneficiaries.  Information 
disclosed  under  this  routine  use  will  be 
limited  to  the  data  elements  described  in 
Appendix  A. 

The  QC/MEDPAR  File  may  be 
released  to  an  entify  if  HCFA 
determines: 

a.  That  the  use  or  disclosure  does  not 
violate  legal  limitations  under  which  the 
data  were  provided,  collected,  or 
obtained. 

b.  That  the  piupose  for  which  the 
disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  the  detailed  form  described 
in  Appendix  A: 

(2)  Is  reasonably  likely  to  be. 
accomplished  in  view  of  the  capabilities 
of  the  requesting  entify  and  other 
factors;  and 

(3)  Is  of  sufficient  importance  to 
warrant  the  possible  effect  on  the 
privacy  of  the  individual  that  the 
disclosure  of  the  data  might  bring. 

c.  In  order  for  HCFA  to  determine  that 
the  requirements  in  section  (b)  are  met, 
the  entify  must  submit  and  HCFA  must 
approve: 

(1)  A  research  or  evaluation  plan 
specifying  the  objectives  of  the  research 
or  evaluation,  the  manner  in  which  the 
data  will  be  used,  the  financial  support 
for  the  plan,  and  the  date  the  research  or 
evaluation  will  be  completed. 
Evaluation  plans  designed  to  assist 
specific  providers  must  be  supported  by 


letters  of  commitment  to  the  evaluation 
by  the  providers.  Values  or  differences 
in  values  that  would  trigger  provider 
action  must  be  addressed  in  the 
evaluation  plan  as  well  as  the  action  the 
provider  intends  to  take;  and 

(2)  A  copy  of  any  report  by  a  panel  of 
recognized  experts  reviewing  the 
research  or  evaluation  plan  (when  such 
review  has  been  performed). 

(d)  The  entify  and  its  contractors,  if 
any,  must  sign  a  statement 
acknowled^ng  that  section  110e(a]  of 
the  Social  Securify  Act  which  prohibits 
the  disclosure  of  confidential 
information  and  imposes  criminal 
penalties,  may  apply.  They  must  also 
agree  to  the  following: 

(1)  Not  to  link  the  data  to  other 
beneficiary-specific  records  nor  to  use 
the  data  to  identify  individual 
beneficiaries; 

(2)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  HCFA-approved 
research  or  evaluation  of  the  qualify  and 
effectiveness  of  hospital  inpatient  care. 
Prohibited  uses  include  but  are  not 
limited  to:  marketing  (for  example, 
identification  and  targeting  of  under  or 
over-served  health  service  markets 
primarily  for  the  purposes  of  commercial 
benefit),  insurance  (for  example, 
redlining  areas  deemed  to  offer  bad 
health  insurance  or  underwriting  risks), 
and  adverse  selection  (for  example, 
identifying  patients  with  high-risk 
diagnoses).  The  data  must  not  be  made 
available  by  the  entity  or  its  contractor 
for  an  activify  not  approved  by  HCFA, 
even  if  carried  on  within  the  entify  or  its 
contractor.; 

(3)  Not  to  disclose  the  data  to  any 
persons  or  organizations  unless  the  data 
are  in  aggregated  form  as  described  in 
paragraph  S.  The  data  may  be  disclosed 
to  a  contractor  for  data  processing  if: 

(a)  The  entify  has  specified  in  the 
research  plan  submitted  to  HCFA  that 
the  contractor  would  receive  the  data 
for  that  purpose,  or  the  entify  has 
obtained  written  authorization  from 
HCFA  to  make  the  disclosure  to  the 
contractor,  and 

(b)  The  contractor  has  signed  a 
confidentialify  statement  with  HCFA: 

(4)  Not  to  publish  or  otherwise 
disclose  the  data  in  the  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  where 
no  data  cells  have  ten  or  fewer 
beneficiaries); 

(5)  To  submit  a  copy  of  its  plans  for 
any  aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication; 


BEST  COPY  AVAILABLE 


I 

Fwieral  Regbter  /  Vol.  54.  No.  151  /  Tuesday.  August  8.  1989  /  Notices 


(6)  To  establish  appropriate 
administrative,  tedmical,  procedural 
and  physical  safeguards  to  protect  the 
confidentiality  of  the  data  and  to 
prevent  unau^orized  access  to  it; 

(7)  To  return  all  files  to  HCFA,  and 
destory  any  copies  that  may  have  been 
made,  at  the  completion  of  the  research 
or  evaluation  plan. 

(8)  To  an  agency  of  a  State 
Government  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  whidi  the  data  were 
provided,  collected,  or  obtained: 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedom  of  Information 
Act; 

c.  Determines  that  the  purpose  for 
which  the  disclosure  is  to  be  made: 

(1)  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individually  identifiable 
form; 

(2)  Is  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  on  the 
privacy  of  the  individuals  that 
additional  exposure  of  the  record  might 
bring,  and; 

(3)  There  is  a  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished:  and 

d.  Requires  the  recipient  to: 
[%)  Establish  reasonable 

administrative,  tedmical,  and  physical 
safeguards  to  prevent  unauthorized  use 
or  disclosure  of  the  record; 

(2)  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accomplished  consistent  with  the 
purpose  of  the  request  unless  the 
recipient  presents  an  adequate 
justification  for  retaining  such 
information; 

(3)  Make  no  further  use  or  disclosure 
of  the  record  except 


(a)  In  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual; 

(b)  For  use  in  another  project  under 
the  same  conditions,  and  with  written 
authorization  of  HCFA 

(c)  For  disclosure  to  a  property 
identified  person  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  enable  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportimity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law;  and 
(4]  Secure  a  written  statement 

attesting  to  the  rec^ient's 
understanding  of  and  willingness  to 
abide  by  these  provisions.  "Hie  recipient 
must  agree  to  the  following: 

(1)  Not  to  use  the  data  for  purposes 
that  are  not  related  to  the  evaluation  of 
cost  quality,  and  effectiveness  of  care; 

(2J  Not  to  publish  or  otherwise 
disclose  the  data  in  a  form  raising 
unacceptable  possU)ilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary-specific 
and  must  be  aggregated  to  a  level  when 
no  data  cells  have  ten  or  fewer 
beneficiaries);  and 

(3]  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication.       1 

POUCIES  AND  MIACnCCt  TOR  tTOmNQ, 

RrmieviNQ,  accimmq,  rctammq,  and 
disposino  of  ricoros  in  the  system 

storaqe: 

All  records  are  stored  on  magnetic 
tape.  I 

RnHIEVABIIJTV: 

All  records  are  indexed  by  health 
insurance  claim  number  and  by  hospital 
provider  number,  j 

SAFEQUAROS: 

For  computerized  records,  safeguards 
established  in  accordance  with 
Department  standards  and  National 
Bureau  of  Standards  guidelines  (e.g., 
seciuity  codes]  will  be  used,  limiting 
access  to  authorized  personnel 


REIENIIUN  ANDDWPOSAU 

Records  are  maintaiaed  with 
identifiers  as  long  as  needed  for 
program  research. 

SYSTEM  MANAQERS  AND  ADDRESS: 

Director,  Bureau  of  Data  Management 
and  Strategy,  Room  1-A-ll,  Security 
Office  Park,  Baltimore.  Maryland  21207. 

NOTIFICATION  PROCEDURES 

For  purpose  of  acceas.  %vrite  the 
systems  manager,  who  will  require 
name  of  system,  health  insurance  claim 
number  and  for  verification  purposes, 
name  (women's  maiden  name,  if 
applicable),  social  security  number, 
address,  date  of  birth  and  sex;  and  to 
ascertain  whether  the  Individual's 
record  is  in  the  system,  utilization  and 
date  of  utilization  under  Part  A  or  Part  B 
of  Medicare  services,  home  health 
agency,  hospital  (inpatient),  hospital 
(outpatient]  or  skilled  Buning  facility. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought 
(These  access  procedures  are  in 
accordance  with  the  Department 
Regulations  (45  CFR  5b.5(a)(2).) 

CONTESTINQ  RECORD  procedures: 

Contact  the  system  manager  named 
above,  and  reasonably  identify  the 
record  and  specify  the  information  to  be 
contested.  State  the  corrective  action 
sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
(These  procedures  are  in  accordance 
with  Department  Regulations  (45  CFR 
5b.7].] 

record  source  cateqosies: 

Medicare  enrollment  records: 
Medicare  bill  records:  Medicare 
provider  records  for  a  sample  of  persons 
treated  as  hospital  patients  (inpatient 
and  outpatient]  and  skilled  nursing 
facility  patients. 


SYSTEMS  EXEMPTED  FROM 
PROVISIONS  OF  THE  ACTt 

None. 


Appendix  A— Data  Elements  Contained  in  the  Quauty  of  Care  MEDPAR  File 


COITAm 


Dsis  sisfnffit 


1.  HI  CWm  NumtMr_ 


2.  Day  of  Admission ., 


DMcnpson 


Encrypted  to  protect  the  identity  of  the  beneficiary.. 

1— Sunday _ __ „ 

2-Mond«y 
3— Tuesday 
4— Wedneaday 
5— Thursday 
e-Friday 
7— Saturday 


-JrlAJ' 


Funciian 


To  determine  the  number  of  alays  for  a  tMneficiaiy. 
To  facilitate  analysis  of  admission  patterns. 
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Appendix  A— Data  Elements  Contained  in  the  Quality  of  Care  MEDPAR  File— Continued 


Data  element 


9.  Sex. 


4.  Medicare  Status  Code. 


5.  Discharge  Destination., 


6.  Medicare  Provider  Numtier . 


7.  Date  of  Admission _ , 

8.  Date  of  Discharge 

9.  Length  of  Stay 

10.  Intensive  Care  and  Coronary  Care  Days . 


11.  Total  Charges.. 


12.  Routine  Accommodation  Charges 

13.  Intensive  Care  and  Coronary  Care  Charges 

14.  Total  Departmental  (Ancilliary)  Charges 

15.  Operating  Room  Charges 

16.  Pharmacy  Charges 

17.  Laboratory  Charges 

18.  Radiology  Ctiarges 

19.  Supplies  Charges 

20.  Anesthesia  Charges 

21.  Inhalation  Therapy  Charges 

22.  Principal  and  Other  Diagnosis  Codes.- „ 


23.  Surgical  Codes .. 

24.  Date  of  Surgery . 


25.  Blood  Furnished 

26.  Diagnosis  Related  Group.. 


27.  Date  of  death 

28.  Urt)an/njral  residence.. 


29.  Zp-Code 

30.  Special  Unit  Code. 


31.  Beneficiary  State  of  Residence.. 

32.  Source  of  Admission 


33.  Type  of  Admission . 


34.  Number  of  Diagnosis  Codes.. 

35.  Number  of  Surgical  Codes 

36.  Actual  Age 


Description 


— fl»le 

—female 

—unknown 

Code  to  show  reason  for  beneficiary's  entitlement.. 

—aged  without  ESRD 

—aged  with  EBRD 

-disabled  without  ESRD 

—disabled  with  ESRD 

—ESRD  only 

—To  home,  self  care ».....- 

^To  sfwrt-term  hospital 
-To  SNF 

—To  other  type  facility 
—To  home  health  service 
—Left  against  medical  advice 

—Died „ 

—Still  a  patient 

Identification  numt>er  of  hospital _ 


Date,  plus/minus  1  to  20  days* 

Date,  ptus/miTKis  1  to  20  days* 

Numer  of  days  in  hospital  stay 

Days  in  spec^  care  units  of  hospitals . 


All  charge  fields  (fields  11-21)  are  in  whole  dollars . 


Five  ICD-9-CM  Codes.. 


Three  ICD-9CM  Volume  3  codes.. 
Date  plus/minus  1  to  20  days* 


Function 


To  measure  sex-baaed  dtfferenoea. 


To  examine  effectiveness  of  care  for  dMereni  categc^ 
nes  Of  MeoKare  Denencianes. 


To  group  stays  Into  Diagnois  Related  Qroupa  (DRGs). 


Number  of  points. 
DRG1-DRG475..„ 


Date,  plus/minus  1  to  20  days* ~ 

1  =  urban _ 

2>=njral 

5  dqit  zip „.................»..._..„.......„........„ 

S— Psycfiiatric  Unit „ 

T— Rehabilitation  Untt 
U— Swing-bed  Hospital 
V— Alcohoi/Onjg  Unit  Blank 

Two-position  SSA  numeric  code _ 

Admission  Type  1,  2.  or  3: 

1— Phy^cian  Referral 

2— Clinic  Referral 

3-HMO  Referral 

4 — Transfer  from  Hospital 

5— Transfer  from  SNF 

6— Transfer  from  Another  Health  Care  FacHity 

7— Emergency  Room 

8— Court/Law  Enforcement 

9— Unknown 

Admission  Type  4: 

1— Normsl  Delivery 

2— Premature  Delivery 

3— Sick  Baby 

4 — Extramural 

5— Unkown 

1— Emergency _ ». 

2— Urgent 
3— Elective 
4    Nswbom 
9— Ufknown 

1  throuQh  5 

1  Vvouon  3  ■.■i...«.«i.»«»»««««n..f  ■■■■■■■■■■■■iimmiiiiiMtiiiiiiiiiiiiiiii iniMi 
TTvee  poaition  age  of  beneficiary  based  on  the  dato 
of  admission. 


To  allow  for  review  of  care  on  an  insliUittorvspecHie 

basis. 
To  measure  intenrals  between  hospital  episodes. 
To  measure  irrtervals  between  hosjsital  apiaodea. 
To  examine  days  of  care. 
To  measure  outcomes  in  and  use  of  apedai  care 

units. 
Charge  fieMs  1 1-21  ara  inckjded  to  measure  relative 

resource  use  across  cases. 


ReWs  22-23  are  inckided  to  identify  diagnostic/surgi- 
cal informatwn  and  to  group  stays  into  DRGs. 

To  measure  intervals  between  admission/dteharge 

and  surgery. 
To  measure  outcomes. 
To  define  diagnostic  groups  used  In  the  Prospective 

Payment  System. 
To  determine  mortality  rates. 
To  examine  variations  in  cars  in  urt»n  and  njrat 


To  examine  variatkxw  in  care  in  sma>  areas. 
Distinguishes  PPS-oxempt  unit  records. 


To  facilitate  seasonal  migratton  sludtes. 
To  altow  analysis  of  admissions  and 
care. 


To  aHow  analysis  of  admisaions  and 


CmmKIa     ■   II  ■■   I  ill     mJ     lilBI,.IIIMi«     M^i.^ 

cnaoie  seercn  ov  aMgiHiiw  nam. 

Enable  search  of  aurgical  procedures  fields. 

To  measure  ago  baaed  differanoea. 


*The  same  random  number  w«  be  added  to  t»  dates  in  every  discharge  record  occuning  for  a  beneficiary  during  «w  year.  The  random  number  wl  range  from 
±1  through  20. 


I 

Federal  Regtoter  /  Vol.  54,  No.  151  /  Tuesday.  August  8.  1989  /  Notices 


The  following  subtets  will  be 
available  (no  combinations):  one  to  five 
States;  one  to  five  DRGs;  one  to  five 
ICD-9-CM  codes;  and  standardized 
subsamples  (5, 10,  or  20  percent). 

[FR  Doc.  8B-18500  Piled  8-7-BO;  MS  am] 
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Public  Health  Service 

Office  of  the  Aeatetant  Secretary  for 
Heelth;  TKIe  XXIII  of  the  Public  Heelth 
Service  Act;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  to  the  Assistant  Secretary  for 
Health  on  January  27, 1989,  by  the 
Secretary  for  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health  has  delegated  all  of  the 
authorities  under  Sections  232D(d)  and 
2341(b)  of  the  Public  Health  Service  Act. 
as  amended  hereafter.  The  delegation 
excludes  the  authorities  to  promulgate 
regulations  and  submit  reports  to 
Congress. 

Radelegation 

These  authorities  may  be  redelegated. 

Effective  Date 

This  delegation  became  effective  on 
July  28, 1989.  In  addition,  the  Assistant 
Secretary  fm  Health  ratified  and 
affirmed  any  actions  taken  by  the 
Administrators  Alcohol,  Drug  Abuse, 
and  Mental  Health  Administration,  or 
subordinates  which  involved  the 
exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Dated:  July  28, 1968. 

JaniM  O.  Maaoo, 

Aaaistant  Secretary  for  Health. 

[FR  Doc.  80-18480  Filed  8-7-80;  8:45  am] 
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Social  Security  Admlnietration 

Privacy  Act  of  1974;  Report  of  New 
Routine  Uae 

AQENCV:  Social  Security  Administration 
(SSA),  Deptuiment  of  Fiealth  and 
Human  Services  (HHS). 
ACTKNC  New  routine  use. 


r.  In  accordance  with  the 
Privacy  Act  (5  VJ&.C.  562a(eKll)).  we 
are  issuing  public  notice  of  our  intent  to 
establish  a  new  routine  use  of 


information  in  the  ^stem  of  records  09- 
60-0059— Earnings  Recording  and  Sdf- 
Employment  Income  System  (Earnings 
Record).  HHS/SSA/OSR.  The  proposed 
routine  use  will  permit  SSA  to  disclose 
information  to  the  Office  of  Personnel 
Management  (OPM)  for  the  purpose  of 
administering  the  Qvil  Service  and 
Federal  Employee's  Retirement  System. 

We  invite  public  comments  on  this 
pubUcation. 

DATES:  The  proposed  routine  use  will 
become  effective  as  proposed  without 
further  notice  on  September  7, 1989, 
unless  we  receive  oomments  on  or 
before  that  date  which  would  result  in  a 
contrary  determination. 

AODRCSSCS:  Interested  mdividuals  may 
comment  on  this  proposal  by  writing  to 
the  SSA  Privacy  Officer,  3-I>-l 
Operations  Buildin|,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Anita  Cohen.  Social  Insurance 
Systems  Specialist,  Office  of  Pre-Claims 
Requirements.  Office  of  Systems 
Requirements,  6401  Security  Boulevard, 
Baltimore.  Maryland  21235,  telephone 
301-965-7145. 

SUPPLEMENTARY  IIFORMATION: 

I.  Discussion  ] 

A.  Background  of  the  Proposed  Routine 
Use  j 

SSA  maintains  isformation  pertaining 
to  the  amount  of  wages  or  self- 
employment  income  earned  by 
individuals.  This  information  constitutes 
tax  return  information  subject  to  the 
Internal  Revenue  Code  (IRC)  and  is 
maintained  in  the  Earnings  Record 
system  or  records.  The  IRC  (26  U.S.C. 
6l03(e](ll]  requires  the  Commissioner  of 
Social  Security,  upon  written  request,  to 
disclose  tax  return  information  to  OPM 
for  the  purpose  of  administering  the 
Civil  Service  and  Federal  Employees' 
Retirement  Systems  in  accordance  with 
Chapters  83  and  84  of  Title  5,  U.S.C.  To 
meet  the  requirements  of  the  Privacy 
Act  before  disclosing  any  information  to 
OPM,  we  are  establishing  a  routine  use. 
The  routine  use  provides  for  the 
following  disclosure: 

Disclosure  of  tax  return  information 
will  be  made  to  OPM,  upon  OPM'a 
written  request,  foe  the  purpose  of 


administering  the  Civil  Service  and 
Federal  Employees' Retirement  Systems 
in  accordance  with  Chapters  83  and  84 
of  Title  5,  United  Statet  Code. 

B.  Compatibility  of  the  Proposed 

Routine  Use 

We  are  proposing  the  routine  use  in 
accordance  with  the  Privacy  Act  (5 
U.S.C.  552a(b)(3}]  and  our  disclosure 
regulation  (20  CFR  Part  401).  Section 
401.310  of  the  regulation  permits  us  to 
disclose  information  for  a  routine  use 
where  the  information  will  be  used  for  a 
purpose  which  is  compatible  with  the 
purpose  of  which  we  collected  the 
information.  We  consider  a  disclosure 
required  by  Federal  law  as  a  disclosiu^ 
for  a  compatible  purpose.  Since  28 
U.S.C.  6103(e)(ll)  requires  the 
Commissioner  of  Social  Security  to 
disclose  the  information  to  01^  the 
above  statement  of  routine  use  is 
appropriate.  | 

C.  Effect  of  the  Proposed  Routine  Use  on 
Individuals 

We  will  disclose  information  under 
the  proposed  routine  use  to  OPM  for  the 
purpose  of  administering  the  Civil 
Service  and  Federal  Employees' 
Retirement  Systems  as  authorized  by 
the  IRC.  Thus,  we  do  not  anticipate  that 
the  disclosures  to  OPM  would  have  any 
unwarranted  adverse  effect  on  the  ri^ts 
of  individuals. 


n.  Minor  Revisions 
Record  Notice 


to  [he 


Section 

Change 

System  location 

In    each    instance    wtiere 

"Marytand"   is  mentioned 

tt>e  accepted  abbraviaiion. 

"HOT  is  subsWuled. 

DalelB  "OMce  of  GenHiri  Op- 

effltions'*. 

Categories  of     ■ 

Add       "(SSN)"       fcUlowtng 

Indivldualt  covered 

"Social  Secunty  number". 

by  the  system. 

Delete      "Social      Securtty 

records  in  the 

number"    and    substitute 

system. 

"SBN". 

pijrDOSe(s) 

Delete      "Social      Security 

number"    and    substitute 

"SBN". 

and  Human  Sennces"  and 

place  parentheses  around 

the  acronym  "HHS". 

Add  "the  Social  Security  Ad- 

reiitheses  around  the  ao- 

roeym  "SSA". 
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Sedian 


Routine  uses  of 
records  maintained 
in  ttie  system, 
inckidkig 

categories  of  users 
and  the  purpose  of 
such  uses. 


Storage  Safeguards, 
Reteniianand 
Disposal. 

Retrievabiiity 

System  manager(s) 
and  address. 


Noliflcation 
procedures. 

Reoonl  Access 
prooedurss. 

Record  source 


Change 


Add  "POJ)"  In  item  4. 
Delete  "the  Social  Securtty 

AAnlnisttatioii"  and  subslt- 

tula  "SSA"  in  Hem  5. 
Delete      "Social      Security 

number"    and    substitute 

"SSNs"  in  item  16. 
Add  "(OPM)"  in  item  21. 
Subatilula  "DOT'  for  full  title 

in  Hem  22. 
Substitute  "OPM"  for  fuH  titie 

Inltem24. 
Chenge  speWng  of  "dtoks" 

to' 


Substitute    "SSN"    for    fuH 

title. 
Add"Sodal  Security  Admln- 


DaMe  "MarylMd"  and  sub- 
stitute "MD". 

Substitute  "SSN"  for  fuH 
titie. 

Oeiele  second  "also". 

Substitute  "DOT  for  Ml  title. 


Dated:  July  31, 198a 
Dorcas  R.  Hardy, 

Commisaioner  of  Social  Security. 

09-60-0059 


Earnings  Recording  and  Self- 
Employment  Income  System,  HHS/ 
SSA/OSR. 

SECunmr  CLASsmcATiON: 

None. 

SYSTEM  location: 

Social  Seciuity  Administration,  Office 
of  Systems,  6401  Seciuity  Boulevard 
Baltimore,  MD  21235. 

Social  Security  Administration,  Office 
of  System  Requirements.  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

Social  Seciuity  Administration,  Office 
of  Central  Records  Operations,  Metro 
West  Building,  300  North  Greene  Street. 
Baltimore,  MD  21201. 

Records  also  may  be  located  at 
contractor  sites  (contact  the  system 
manager  at  the  address  below  for 
contractor  addresses). 

CATEOOmES  OF  INOIVIOUALS  COVEREO  BY  THE 
SYSTEM: 

Any  person  who  has  been  issued  a 
Social  Security  number  (SSN)  and  who 
may  or  may  not  have  earnings  imder 
Social  Security  or  self-employment 
income;  or  any  person  requesting, 
reporting,  changing,  and/or  inquiring 
about  earnings  information;  or  any 
person  having  a  vested  interest  in  a 
private  pension  fund 

CATEOOWES  OF  RECOMOS  IN  THE  SYSTEM: 

This  system  contains  records  of  every 
SSN  holder,  his/her  name,  date  of  birth, 


sex,  and  race  and  a  summary  of  his/her 
yearly  earnings  and  quarters  of 
coverage;  special  employment  codes 
(i.e..  self-employment,  military, 
agriculture,  and  railroad);  benefit  status 
information;  employer  identification 
(i.e.,  employer  identification  numbers 
and  pension  plan  numbers);  minister 
waiver  forms  (i.e..  forms  filed  by  the 
clergy  for  the  election  or  waiver  of 
coverage  under  the  Social  Security  Act); 
correspondence  received  bom 
indiviudals  pertaining  to  the  above- 
mentioned  items;  the  repUes  to  such 
correspondence;  and  pension  plan 
information  (i.e..  nattue,  form,  and 
amount  of  vested  benefits). 

AUTHOmTY  FOK  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  205(a)  and  205(c)(2)  of  the 
Social  Security  Act,  the  Federal  Records 
Act  of  1950  (64  Stat.  583),  and  the 
Employee  Retirement  Income  Security 
Act  of  1974  (Pub.  L  93-406). 

FMIFOSE(S) 

This  system  is  used  for  the  following 
purposes: 

•  As  a  primary  worlcing  record  file  of 
aU  SSN  holders; 

•  As  a  quarteriy  record  detail  file  to 
provide  full  data  in  wage  investigation 
cases; 

•  To  provide  information  for 
determining  amount  of  benefits; 

•  To  record  all  incorrect  or 
incomplete  earnings  items; 

•  To  reinstate  incorrectly  or 
incompletely  reported  earnings  items; 

•  To  record  the  lastest  employer  of  a 
wage  earner; 

•  For  statistical  studies; 

•  For  identification  of  possible 
overpayments  of  benefits; 

•  For  identification  of  individuals 
entitled  to  additional  benefits; 

•  To  provide  information  to 
employers/former  employers  for 
correcting  or  reconstructing  records  and 
for  Social  Security  tax  piuposes; 

•  To  provide  workers  and  self/ 
employed  individuals  with  earning 
statements  or  quarters  of  coverage 
statements; 

•  To  provide  information  to  the 
Department  of  Health  and  Human 
Services  (HHS)  Audit  Agency  for 
auditing  benfit  payments  under  Social 
Security  programs; 

•  To  provide  information  to  the 
National  Institute  for  Occupational 
Safety  and  Health  for  epidemiological 
research  studies  required  by  the 
Occupational  HealUi  and  Safety  Act  of 
1974; 

•  To  assist  the  Social  Security 
Administration  (SSA)  in  responding  to 
general  inquiries  about  Social  Security, 


including  earnings  or  adjustments  to 
earnings,  and  in  preparing  responses  to 
subsequent  inquiries;  and 

•  To  sort  minister  waivers,  thus 
preventing  erroneous  payment  of  Social 
Security  benefits. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN 
THE  SYSTEM,  RICUIDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Disclosure  my  be  made  for  routine 
uses  as  indicated  below: 

1.  To  employers  or  former  employers, 
including  State  Social  Security 
Administratiors,  for  correcting  and 
reconstructing  State  employee  earnings 
records  and  for  Social  Security 
purposes. 

2.  To  the  Department  of  die  Treasury 
for 

(a)  Investigating  the  alleged  forgery, 
or  unlawful  negotiation  of  Socal 
Security  checks;  and 

(b)  Tax  administration  as  defined  in 
26  U.S.C.  6103  of  the  Internal  Revenue 
Code. 

3.  To  the  Raiboad  Retirement  Board 
for  administering  provisions  of  the 
Railroad  Retirement  and  Social  Security 
Acts  relating  to  railroad  employment. 

4.  To  the  Department  of  Justice  (DOJ) 
(Federal  Bureau  of  Investigation  and 
United  States  Attorneys)  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act 

5.  To  a  contractor  for  the  purpose  of 
collating,  evaluating,  analyzing, 
aggregating  SSA  or  otherwise  refining 
records  when  SSA  contracts  with  a 
private  firm.  (The  contractor  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  such 
records.) 

6.  To  the  Department  of  Energy  for 
their  study  of  low-level  radiation 
exposure. 

7.  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  the  subject  of  a  record. 

8.  To  the  Department  of  State  for 
administering  the  Social  Security  Act  in 
foreign  countries  through  services  and 
facilities  of  that  agency. 

9.  To  the  American  Institute  on 
Taiwan  for  administering  the  Social 
Security  Act  on  Taiwan  through  services 
and  facilities  of  that  agency. 

10.  To  the  Veterans  Administration. 
Philippines  Regional  Office,  for 
administering  the  Social  Secuirty  Act  in 
the  Philippines  through  services  and 
facilities  of  that  agency. 

11.  To  the  Department  of  Interior  for 
administering  the  Social  Security  Act  in 
the  Trust  Territory  of  the  Pacific  Islands 
through  services  and  facilities  of  Uiat 
agency. 
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12.  To  State  Audit  agencies  for 
auditing  State  supplementation 
payments  and  Medicaid  eligibility 
considerations. 

13.  To  DO},  a  court  or  other  tribunal, 
or  another  party  before  such  tribunal 
when: 

(a)  The  SSA  any  component  thereof; 
or 

(b)  Any  SSA  employee  in  his/her 
ofHcial  capacity;  or 

(c)  Any  SSA  employee  in  hiff/her 
individual  capacity  where  DOI  (or  SSA 
where  it  is  authorized  to  do  so]  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  the 
operations  of  SSA  or  any  of  its 
components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DO),  the 
court,  or  other  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  eadi  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

14.  In  response  to  legal  process  or 
interrogatories  relating  to  the 
enforcement  of  an  individual's  child 
support  or  alimony  obligations,  as 
required  by  sections  459  and  461  of  the 
Social  Security  Act. 

15.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into 
pursuant  to  section  233  of  the  Social 
Security  Act  may  be  disclosed  to  a 
foreign  country  which  is  a  party  to  that 
agreement. 

16.  To  Federal,  State,  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  SSNs  used  in 
administering  cash  or  noncash  income- 
maintenance  programs  or  health- 
maintenance  programs  (including 
programs  under  ttte  Social  Security  Act). 

17.  Information  pertaining  to  wages 
and  self-employment  income  may  be 
disclosed  in  response  to  requests  from 
State  welfare  agencies  under  sections 
402(a](29]  and  411  of  the  Social  Security 
Act  for  determining  an  individual's 
eligiblity  for  aid  or  services  under  State 
plans  for  Aid  to  Families  with 
Dependent  Children  and  the  amount  of 
such  aid  or  services. 

18.  Tax  return  information  (e.g.. 
information  with  respect  to  net  earnings 
from  self-employment  wages,  payments 
of  retirement  income  which  have  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  request,  to  officers  and 
employees  of  the  Department  of 


Agriculture  for  purposes  of,  and  to  the 
extent  necessary  in  determining 

(a)  An  individual's  eligibility  for 
benefits,  or 

(b)  The  amount  of  benefits  under  the 
food  stamp  program  established  under 
the  Food  Stamp  Act  of  1977. 

19.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
from  self-employment,  wages,  payments 
of  retirement  income  which  have  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
officers  and  employees  of  a  State  food 
stamp  agency  for  purposes  of,  and  to  the 
extent  necessary  in  determining 

(a)  An  individual's  eligibility  for 
benefits,  or 

(b)  The  amount  of  benefits 
under  the  food  stamp  program 
established  under  tke  Food  Stamp  Act 
of  1977. 

20.  Tax  return  information  (e.g., 
information  with  respect  to  net  earnings 
firom  self-employmant,  wages,  payments 
of  retirement  income  which  have  been 
disclosed  to  SSA  and  business  and 
employment  addresses)  may  be 
disclosed,  upon  written  request,  to 
appropriate  officers  and  employees  of  a 
State  or  local  child  support  enforcement 
agency  for  purposes  of,  and  to  the  extent 
necessary  in 

(a)  Establishing  and  collecting  child 
support  obligations  from  individuals 
who  owe  such  obligations,  and 

(b)  Locating  those  individuals 
Under  a  program  established  under  title 
IV-D  of  the  Social  Security  Act  (42 
U.S.C.  651ffl. 

21.  The  fact  that  a  veteran  is  or  is  not 
eligible  for  Retirement  Insurance 
benefits  imder  the  Social  Security 
program  may  be  disclosed  to  the  Office 
of  Personnel  Management  (0PM)  for  its 
use  in  determining  that  veteran's 
eligibility  for  a  civil  service  retirement 
annuity  and  the  amount  of  such  annuity. 

22.  &nployee  and  employer  name  and 
address  information  may  be  disclosed  to 
DOJ  (Immigration  and  Naturalization 
Service)  for  the  purpose  of  informing 
that  agency  of  the  identities  and 
locations  of  aUens  who  appear  to  be 
illegally  employed. 

23.  Information  may  be  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of 
assisting  SSA  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  this  routine  sse  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 


24.  Information  derived  from  this 
system  may  be  disclosed  to  0PM  for  the 
purpose  of  computing  civil  service 
annuity  offsets  of  civil  service 
annuitants  with  military  service  or  the 
survivors  of  such  individuals  pursuant  to 
provisions  of  section  307  of  Public  Law 
97-253. 

25.  Nontax  return  information  which 
is  not  restricted  from  disclosure  by 
Federal  law  maybe  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  for  the  purpose  of 
conducting  records  management  studies 
with  respect  to  their  duties  and 
repsonsibilities  under  44  U.S.C.  2904  and 
2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984. 

26.  Disclosure  of  tax  return 
information  will  be  made  to  0PM,  upon 
OPM's  written  request,  for  the  purpose 
of  administering  the  Civil  Service  and 
Federal  Employees  with  Chapters  83 
and  84  of  Title  5,  United  States  Code. 

MUCKS  AND  PRACnCCS  KM  STOmNO, 

nrrmcviNO,  accessmq,  and  wsposiwo  op 

HSCOKOS  IN  THI SYSTHK 

storaqe:  I 

Records  in  this  sytem  are  maintained 
as  paper  forms,  correspondence  in 
manila  folders  on  open  shelving,  paper 
lists,  punchcards,  microfilm,  magnetic 
tapes,  and  discs  with  on-line  access 
files. 

RETmEVAWUTV: 

Records  in  this  system  are  indexed  by 
SSN,  name,  and  employer  identification 
number.  | 

SAFEOUAROS: 

Safeguards  for  automated  records 
have  been  established  in  accordance 
with  the  HHS  Automated  Data 
Processing  Manual,  "Psrt  6,  ADP  System 
Security."  This  includes  maintaining  the 
magnetic  tapes  and  discs  within  an 
enclosure  attended  by  security  guards. 
Anyone  entering  or  leaving  this 
enclosure  must  have  a  special  badge 
issued  only  to  authorised  personnel 

For  computerized  records 
electronically  transmitted  between 
Central  Office  and  field  office  locations 
(including  organizatioas  administering 
SSA  programs  under  contractual 
agreements),  safeguards  include  a  lock/ 
unlock  password  system,  exclusive  use 
of  leased  telephone  lines,  a  terminal- 
oriented  transaction  matrix,  and  an 
audit  trail.  All  microfilm  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  for  the 
information  in  the  perlormance  of  their 
official  duties. 


Expansion  and  improvement  of  SSA's 
telecommunications  sytsems  has 
resulted  in  the  acquisitioa  of  terminals 
equipped  with  physical  key  locks.  The 
terminals  also  are  fitted  with  adapters 
to  permit  the  future  installation  of  data 
encryption  devices  and  devices  to 
permit  theidentificatlMi  of  terminal 
users.  (See  Appendix  I  in  this 
publication  for  additional  information 
relating  to  safeguards  SSA  employs  to 
protect  person^  information.) 

MTENTION  AND  MSPOSAU 

All  paper  forms  and  cards  are 
retained  until  they  are  fihned  or  are 
entered  on  tape  and  their  accuracy  is 
verified.  Tlien  they  are  destroyed  by 
shredding.  All  tapes,  discs,  and 
microfilm  files  are  updated  periodically. 
The  out-of-date  magnetic  tapes  and 
discs  are  erased.  Tbe  out-of-date 
microfilm  is  shredded. 

SSA  retains  coirespondence  1  year 
when  it  concems  documents  returned  to 
an  individual,  denials  of  confidential 
information,  release  of  confidential 
information  to  an  authorized  third  party, 
and  undeliverable  material;  for  4  years 
when  it  concems  information  and 
evidence  pertaining  to  coverage,  wage, 
and  self-employment  determinations,  or 
when  the  statute  of  limitations  is 
involved:  and  permanently  when  it 
affects  future  claims  development 
especially  coverage,  wage,  and  self- 
employment  determinations. 
Correspondence  is  destroyed,  when 
appropriate,  by  shredding. 

SYSTEM  MANAOSn(S)  AND  AOONKSSES: 

Director.  Office  of  Pre-daims 
Requirements,  Social  Security 
Administrator,  6401  Security  Boulevard, 
Baltimore,  MD  21235. 

NOrmCATION  PNOCCOUK: 

An  individual  can  determine  if  this 
sytem  contains  a  record  pertaining  to 
him  or  her  by  providing  his/her  name, 
signature,  and  SSN  or.  if  the  SSN  is  not 
known,  name,  signature,  date  and  place 
of  birth,  mother's  maiden  name,  and 
father's  name  to  the  address  shown 
under  system  manager  and  referring  to 
this  system.  (Furnishing  the  SSN  is 
voluntary,  but  it  will  make  searching  for 
an  individual's  record  easier  and  avoid 
delay.)  (See  Appendix  K  to  this 
publication  for  documentation 
individuals  may  be  required  to  furnish 
to  establish  their  identity  when 
requesting  information  pertaining  to 
themselves  from  SSA.)  These 
procedures  are  in  accordance  with  HHS 
Rpgulations  45  CFR  Part  5b. 
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Same  as  notification  procedures.  Also. 
requesters  should  reasonably  spedfy 
the  record  contents  they  are  seeking. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  Part  5b. 


Same  as  notification  procedures.  Also, 
requesters  should  reasonably  identify 
the  record,  specify  the  information  Uiey 
are  contesting,  and  state  the  corrective 
action  sought  and  the  reasons  for  the 
correction  with  supporting  justification. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  Part  5b. 


SSN  applicants,  employers  and  self- 
employed  individuals:  DO)  (Immigration 
and  Naturalization  Service);  the 
Department  of  Treasury  (Internal 
Revenue  Service):  an  existing  system  of 
records  maintained  by  SSA  the  Master 
Beneficiary  Record  (OB-eo-OOdO); 
correspondence,  replies  to 
correspondence,  and  earnings 
modifications  resulting  bom  SSA 
internal  processes. 


PWOVWONtOfmiACT; 

None. 
[FR  Doc.  n-lMK  FUed  S-7-89:  e.-45  am) 
;4iw-ii-ii 


DEPARmENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  the  Secretary 
[Docket  Na  N-89-20281 

Privacy  Act  of  1974;  Propoaad 
Amendment  to  a  S^em  of  Records 

AOENCV:  Department  of  Housing  and 

Urban  Development 

action:  Notification  of  a  proposed 

amendment  to  an  existing  system  of 

records. 

summary:  The  Department  is  given 
notice  that  it  intends  to  amend  the 
following  Privacy  Act  system  of  records: 
HUD/DEPT-71  Employee  Identification 
File. 

CPPECnvE  date:  This  amendment  shaU 
become  effective  without  further  notice 
in  30  calendar  days  (September  7, 1989) 
unless  comments  are  received  on  or 
before  that  date  which  would  result  in  a 
contrary  determination. 
address:  Rules  Docket  Cleric.  Room 
10276,  Department  of  Housing  and 
Urban  Development  451  Seventh  Street 
Southwest  Washington,  DC  20410. 
FOR  niRTHER  INFORMATION  CONTACT 
)ohn  T.  Murphy,  Acting  Departmental 


Privacy  Act  Officer,  Telephone  (2QZ) 
755-6374.  This  is  not  a  toll-free  number. 

SUFFtCMCNTARV  WTORMATION:  HUD/ 

DEPT-71  is  a  system  whidi  consists  of 
identification  cards  for  employees 
currently  employed  with  the  Department 
of  Housing  and  Urban  Development 
(HUD)  and  former  employees  who  have 
been  separated  for  3  months  or  less.  The 
information  contained  in  ^e  system 
included  employee  photograph,  name 
and  signature.  Social  Security  Number, 
identification  card  issuance  date,  type  of 
appointment  date  of  birth,  sex,  hei^t 
weight  color  of  hair,  color  of  eyes,  and 
may  include  requisition  for  employee 
identification  card. 

The  Department  intends  to  provide 
HUD  retirees  with  identification  cards. 
These  identification  cards  will  vary 
slightly  in  appearance  from  current 
employees'  cards.  This  new  procedure 
will  expand  the  categories  of  individuals 
covered  by  the  system  to  include  former 
employees  who  have  retired  frtim  HUD. 
The  categories  of  records  will  be 
expanded  to  include  the  date  the 
employee  separated  as  a  retiree  from 
the  Department  and  the  expiration  date 
of  the  card.  These  revisions  will  provide 
HUD  retirees  with  a  viable  form  of 
identification,  as  well  as  make  their 
access  to  the  HUD  building  easier. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  of  the  Department's 
systems  of  records  were  published  in 
the  "Federal  Register  Privacy  Act 
Issuances,  1987  Compilation,  Volume  U." 

Authority:  5  U.S.C.  552a.  88  Stat  189S: 
Section  7[d]  Department  of  HUD  Act  (42 
U.S.C.  3535(d)). 

Issued  at  Washington,  DC,  )u]y  20. 19089. 

Donald ).  Keucfa.  Ir^ 

Deputy  Asaitant  Secretary  for 
Adminiatratiott. 

HUD/DePT-71 

SVSTIMNAME: 

Employee  Identification  File. 

CATEOOmCS  OF  MOtVIDUAL  COVDia}  BY  TNC 

SYsrac 

Current  Departmental  employees, 
former  employees  who  have  retired  from 
the  Department,  and  other  employees 
who  have  been  separated  for  three 
months  or  less. 

CATIOOmCS  OF  RECORDS  IN  THE  evSTEM: 

Categories  of  records  in  the  system 
include  employee  photograph,  name  and 
signature.  Social  Security  Number, 
identification  card  issuance  date, 
identification  card  expiration  date  and 
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separation  date  for  retirees,  type  of 
appointment,  date  of  birth,  sex,  height 
weight,  color  of  hair,  color  of  eyes,  and 
may  include  requisition  for  employee 
identification  card. 

tYSTm  MANAaill(S)  AND  AOOMM: 

Director,  Office  of  Personnel  and 
Training,  Department  of  Housing^and 
Urban  Development  451  Seventh  Street 
SW.,  Washington,  DC  20410. 

(FR  Doc.  80-18467  Filed  8-7-89;  8:45  am] 

I  COM  4>10-01-ll 


Office  of  Adminletration 
[Docket  Na  N-M-2029] 

Submission  of  Propoeed  Information 
Collection  to  0MB 

aoency:  Office  of  Administration,  HUD. 
Acnow;  Notice. 

SUlMiARV:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal 

address:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 


of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 
rOK  FURTHER  INFORIMTION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street, 
Southwest  Washington,  DC  20410, 
telephone  (202)  755-a050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 
SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3]  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6]  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (81)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 


information  collection  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d). 

Dated:  August  2, 1989. 
John  T.  Muiphy, 
Director,  Information  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Mortgagee's  Application  For 
Insurance  Benefits  (Multifamily 
Mortgage). 

Office:  Administration. 

Description  of  the  Need  for  the 
Information  and  its  Imposed  Use:  This 
report  collects  data  required  for 
cancellation  of  insurance  contracts  and 
payments  of  mortgage  insurance 
premiums.  It  affects  any  lenders 
(mortgagees)  filing  a  claim  for 
Multifamily  insurance  benefits. 

Form  Number  HUD-2747. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit,  and  Federal  Agencies  or 
Employers. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  d 
respondents 


Frequency  of 


Hourf  per  Burden 
hours 


AppHceSon. 


433 


.08 


36 


Totai  Estimated  Burden  Hours:  36. 

Status:  Extension. 

Contact'  Monroe  Hemdon,  HUD,  (202) 
75&-«449;  John  Allison,  OMB,  (202)  395- 
6880. 

Date:  August  2, 1989. 

Proposal:  Requirement  for  Repurchase 
Agreements  for  PubUc  Housing  Agencies 


(PHAs)  and  Indian  Housing  Authorities 
(IHAs). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  requests  that 
Public  Housing  Agencies/Indian 
Housing  AuthoritiesCPHAs/IHAs) 
provide  written  certtfication  to  HUD  on 
repurchase  agreements.  PHAs/IHAs  are 


permitted  to  invest  funds  or  deposit  in 
the  General  Fund  in  repurchase 
agreements. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Numt)ero( 
respondents 


Frequency  o( 


Hourtper      _      Burden 
~       hours 


Survey^ 


30 


60 


Total  Estimated  Burden  Hours:  60. 

Status:  Extension. 

Contact'  Stephanie  Avery-Boyd,  HUD, 
(202)  755-7920;  John  Allison.  OMB,  (202) 
395-«880. 

Date:  August  2, 1989. 
(FR  Doc.  89-18468  Filed  8-7-89;  8:45  am] 
BILUflO  OOOC  4t10-«1-M 


DEPARTIMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 
[ID-010-09-4322] 
Meeting;  Idaho 

aoency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  Boise  District  will  hold  a 
public  meeting  to  discuss  the  proposed 
Wild  Horse  Gathering  in  the  Cascade, 
Jarbidge,  and  Owyhee  Resource  Areas. 
The  meeting  will  take  place  Tuesday, 
August  22, 1989,  beginning  at  1:00  p.m., 
in  the  Boise  District  Conference  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Schley,  BLM  Boise  Distiict  Office, 

3948  Development  Avenue,  Boise,  Idaho, 

83705,  208-334-9303. 

Rodger  E.  Schmitt 

Associate  District  Manager. 

[FR  Doc.  89-18480  Filed  8-7-89;  a-45  am] 

BIUJNO  CODE  431(HK>-M 
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[UT-020-432(M)2;  1784] 

Salt  Lake  District;  Advisory  Board 
Meeting 

agency:  Bureau  of  Land  Management 

Interior. 

action;  Notice. 

summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463  that  the 
Salt  Lake  District  Grazing  Advisory 
Board  will  be  meeting  on  September  19, 
1989. 

The  Board  will  meet  at  9:00  a.m.  at  the 
Salt  Lake  District  Bureau  of  Land 
Management  office,  at  2370  Soudi  2300 
West  Salt  Lake  City,  Utah.  The  purpose 
of  the  meeting  will  be  to:  (1)  Review  the 
status  of  range  improvement  projects 
constructed  in  FY-89,  and  (2)  review 
range  improvement  projects  proposed 
for  construction  in  FY-flO  and  FY-91. 

The  meeting  is  open  to  the  public  and 
interested  persons  may  make  oral 
statements  to  the  Board  between  9:30 
and  lOHX)  a.m.,  or  file  a  written 
statement  for  the  Board's  consideration. 
Persons  wishing  to  make  statements  to 
the  Board  are  requested  to  contact 
Glade  Anderson  at  (801)  524-5348  prior 


to  September  15  so  that  adequate  time 
can  be  included  on  the  agenda. 

FOR  FURTHER  INFORMATION  CONTACT 

Glade  Anderson,  Range  Conservationist 

Bureau  of  Land  Management  Salt  Lake 

District  Office,  2370  South  2300  West 

Salt  Lake  City,  Utah  84119.  (801)  524- 

5348. 

DeuM  H.  Zeller, 

Salt  Lake  District  Manager. 

[FR  Doc.  89-18489  Filed  8-7-89;  8:45  am] 

WLUNQ  OOOC  4Sie-00-M 

[OR-030-(M-4320-02:  aP9-29S] 

Vale  District  Muitiple^Jse  Advisory 
Council;  Meeting 

agency:  Vale  District  Bureau  of  Land 
Management  Interior. 
action;  Notice  of  meeting. 

SUMMARY:  Notice  is  given  in  accordance 
wiUi  Public  Law  92-463  that  a  meeting  of 
the  Vale  District  Multiple-Use  Advisory 
Council  will  be  held  September  7-8,  . 
1989. 

The  agenda  for  the  meeting  will 
incldue:  The  Vale  district's  noxious 
weed  control  program,  an  update  on 
activities  and  allotment  management 
planning  in  the  Trout  Creek  Mountains, 
activities  and  plans  related  to  the 
National  Historic  Oregon  Trail 
Interpretive  Center  and  other  portions  of 
the  Oregon  National  Historic  Trail  in  the 
Vale  District,  management  and  planning 
activities  related  to  the  Wild  and  Scenic 
River  designations  on  river  segments  in 
the  Vale  District  an  update  on  activites 
in  wilderness  study  areas  and  status  of 
the  wilderness  EIS,  and  mining  issues  on 
public  lands  in  Malheur  County,  Oregon. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  toake  oral 
statements  to  the  Board  or  may  file 
written  statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
oral  statements  may  do  so  at  2:30  p.m. 
on  September  7  in  Uie  portion  of  the 
meeting  held  in  the  Vale  District  office. 

Summary  minutes  of  the  Board's 
meeting  will  be  maintained  in  die 
district  office  and  will  be  available 
during  regular  business  hours  for  public 
inspection,  or  personal  copies  may  be 
purchased  for  the  cost  of  duplication, 
within  30  days  following  the  meeting. 
DATES:  The  in-office  meeting  will  begin 
at  1:00  p.m.  September  7, 1989.  The 
meeting  will  resume  at  84X)  a.m.. 
September  8,  as  a  field  trip  to  the  Love 
Reservoir  and  Grassy  Mountain  areas  to 
observe  mineral  exploration. 
ADDRESSES:  The  meeting  will  be  held  in 
the  conference  room  of  die  District 
Office,  100  Oregon  Sti^t  Vale,  OR 
97918.  The  field  tiip  die  following  day 


will  originate  from  the  Vale  District 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerard  Hubbard,  Bureau  of  Land 

Management  Vale  District  P.O.  Box 

700,  Vale,  OR  97918.  (Telephone  503 

473-3144.) 

WiUiamC  Calkins, 

District  Manager. 

(FR  Doc.  a»-18527  Filed  8-7-88;  8:46  am] 


[AZ  020-41-S410-10-ZAQO;  AZA-23t06] 

Receipt  Of  Convtyanoe  Of  MlnoFSi 
Interest  Application 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  die  Act  of  October  21. 
1976, 90  Stat  2757,  Yavapai  Hills,  Inc., 
has  applied  for  conveyance  of  the 
mineral  estate  described  as  follows: 

Gila  and  Salt  Rivar  Maridiui,  Arizona 

T.  14  N..  R.  1 W.. 
Sec.  21.  EViSEy4SWy4SE^4,  WViSWy4S 

Ey4SEy4. 

Containing  approximately  10  acres. 

Additional  information  concerning 
this  application  may  be  obtained  from 
the  Area  Manager,  I%oenix  Resource 
Area,  Phoenix  District  Office.  2015  West 
Deer  Valley  Road,  nioenix.  Arizona 
85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  fiUng  of  the  application, 
June  23, 1989,  whichever  occurs  first. 
Cbaries  R.  FhMl, 
Associate  District  Manager, 
Dated:  July  28, 1988. 

[FR  Doc.  89-18478  Filed  8-7-88;  8:45  am] 
MiLiNa  CODE  4«ie-as-M 


[AZ  020-41-5410-10-ZAFK:  AZA-2341S] 

Receipt  of  Conveyance  of  Mineral 
nterest  Appscanon 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  the  Act  of  October  21, 
1976, 90  Stat  2757,  Carrow  Company, 
Inc.  has  applied  for  conveyance  of  the 
mineral  estate  described  as  follows; 

Gila  and  Salt  River  Meridian,  Arizooa 

T.  20  S.,  R.  9  E., 
Sec.  25.  NViNEV4,  SEV^NEV^. 
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.20S,B.10B. 
Sec.  13  W%' 

Sec!  K  N^.'swy4.  NViSEV4.  SWV«SEy4; 
SM.15,NBH.|imNW%; 
Sec.  23^  NM^  W)hSW)4,  SE^^W  V«,  SEV,; 
Sec  21  NVfM¥r%.  S%SW%: 
SeaaiiSW)4SWM: 
Sec.  29,  all; 

Sec.  30,  lots  1,  2,  3, 4, 10, 11,  EV^ 
Sec  32,  all: 
£>6C>  30i  £^> 
Co 


4,219.98  Km,  more  or  less. 

Additional  information  concerning 
this  ap|HiCB(iOB  may  be  obtanred  from 
the  Area  Manager,  Phoenix  Resource 
Area,  Ffioenfx  Dfstrrct  Office,  2015  West 
Dear  Valley  Road.  Phoenix.  Arizona 
85027. 

Upon  publication  of  this  notice  in  the 
FeaUnt  BigMv.  the  mineral  intnests 
described  ^ove  will  be  segregated  to 
the  extent  diat  diejr  will  not  be  open  to 
appropiiattoa  nnder  the  ptiblic  Itmd 
laws,  tndoding  die  mmiiig  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  sncfa  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 
from  the  date  of  fiting  of  the  application, 
July  21. 1968;  whicfaerer  occurs  first 
ChalwILl 


Associate  Di&trkt  Manager. 

Dated  |dy  29^  nee. 

[FR  Ddc.  89-1M79  Hied  i-7-99:  MS  am] 

BHJJNQ  COOe  4310-aMl 


[NiyMMB-«»-42tl-11] 

PubHc  Land  Site  in  BMiM,  Caddo, 
Canadtan,  Clavaiand,  Grady.  Uncein, 
OMahoma,  Pottawatomie,  and  Texas 
Coundaa 

Angtist  2, 1909. 

AOENCV:  Bm«eu  of  Land  Management. 

Realty  Action:  Sale  of  Public  Lands  in 
CMahoma. 

action:  Notice  of  Realty  Action,  Sale  of 
Public  Lands  in  Blaine.  Caddo, 
Canadian,  Clevenland,  Grady,  Lincobi, 
Oklahoma,  Pottawatomie,  and  Texas 
Counties. 

summary:  The  Bureau  of  Land 
Management  (BLM]  has  determined  that 
the  lands  described  below  are  suitable 
for  public  sale  under  the  authority  of 
section  a03  of  the  Fedeial  Land  Ptdicy 
and  Management  Ad  PRLH^iA)  of  1976 
(90  Stat.  2750;  43  U.S.C.  1713),  at  no  less 
than  die  appraised  fair  market  value  as 
shown  below.  Any  bid  for  less  than  fair 
market  vahie  wiD  be  refected.  The  BLM 
may  accept  or  refect  any  and  eD  offers, 
or  wididraw  any  land  or  interest  in  the 
land  for  sale  if  the  sale  would  not  be 
consistent  with  FLPMA  or  other 
applicable  law.  or  if  iB  the  i^union  of  the 


Authorized  Officer,  consummation  of 
the  sale  would  not  be  in  the  best  interest 
of  the  United  States. 


INOMN  MERIDIAM,  OKLAHOMA 
[Parens] 


Tract 


Blaine  County 
(BL) 
BL-2 

BL-4 

BL-r 


Caddo 
County 

CO-t.._ 


CD-2.. 


Cleveland 
County  (Cg 
CL-9 _... 


Le9al 
description 


T.  13N..  R. 
11 W..  Sec 
36:  lot  7. 

T.  13N.,  R. 
13W.,  Sec. 

aiiotv 

T.  14N.,  R. 
13W.,  Sec. 
21:  tots  S  A 
7. 


CaiMSan 
County 
(CN) 
CN-2 


CN-9.. 


Grady  County 

ten) 

6n-t 


GR-2., 


Linoom 
County  (LC) 
LC-3 


LC-6. 


Olahoma 
County 
(OK) 
OK-11  „.. 


T.  7H.,  R. 

lOW^Soc. 

15:  lot  9 
T.  7N.,  R. 

ItW..  Sac. 

15:  lot  5. 


T.  8N.,  R. 
3W..  Sec 
11:  lot  7. 


T.  ION.,  R. 
7W.,  Sec 
11:  we. 

T.  12M,  R. 
7W..  Sec 
2:  tot  23. 


T.  6N..R. 

ew..  Seo. 
17:  Tract  in 
NE^SWy4. 
7.  6N.,  R 
aw..  SM. 
18:  Tract  in 
N^ 
SE^SE! 


Acres 


T 


otc-te  . 

OK-17. 
OK-18. 
OK-20. 


T.  t4N..  a 
3E..  Sea 
13:  tot  a 

T.  14N.,  R. 
2E..Sec 
14:  tot  < 


T.  14H.  a 
IE,  Sea 
22:  tot  12. 

T.  14N.,  R. 
IE..  Sec 
30:toia0. 

T.  14N..  a 
IE,  Sec. 
30:ta(lt. 

T.  t4H,  R 
IE..  Sea. 
3ft  tot  22. 

T.  i2fj..  a 

3W.,  Sac 
31:  tot  10. 


0.15 


0.25 


18.74 


067 
1.46 

0.08 

14.72 
0.22 

8.91 
2.07 


Value 


$1000 


25.00 


3,750.00 


10.00 
50.00 

50.00 

2,950.00 
25.00 

2,675.00 
62000 


0.21 


ai5 


1J3 
1.47 
030 
2.11 
01B 


10.00 


1O00 


50.00 


150.00 


25.00 


50.00 


25.00 


Indian  Merioian,  Oklahgma— Continued 

[Parcels] 


Tract 


Pottawatomie 
County 
(PO) 
PO-1 


PO-2.. 


Legal 

descnption 


T.  6N..  a 

3E.,  Sec. 

35:  tot  13. 
T.  6N.,  R. 

3E.  Sec. 

36:1015. 


Acres 


11.80 


15.00 


Value 


2,350.00 
3,000.00 


Cimarron  Meridian,  Oklahoma 

Trad 

Legal 
descnptton 

Acres 

Value 

Texas  County 

(TX) 

TX-50 

T.  IS.,  a 

12E..SK:. 

5.Blk.4, 

tots6&7. 

.161 

$200.00 

TX-51 

BIk.  4.  Lot  27... 

.067 

100.00 

TX-52 

BR.  9.  tot  13 

and  N.  7  J 
feet  of  tot 

14. 

.106 

125.00 

TX-53 

B».  11.  lol13 

'       .109 

125.00 

anda9 

(eetoitat 

14. 

The  subject  lands  are  part  of  the 
remaining  public  land  holdings  in 
Oklahoma  scattered  throughout  the 
state.  The  lands  are  being  offered  for 
sale  since  the  Bureau  of  Land 
Management  (BLM]  can  not 
economically  or  feasibly  manage  the 
subject  lands.  No  other  federal  agency 
or  department  was  interested  in 
managing  these  lands.  Area  residents 
favor  the  transfer  of  the  lands  into 
private  ownership.  The  sale  is 
consistent  with  (he  Bureau  planning  for 
the  lands  involved  and  has  been 
discussed  with  governmental  units  and 
local  officials.  The  public  interest  would 
be  served  by  offering  the  lands  for  sale. 

The  lands,  when  patented,  will  be 
subject  to  the  following  terms, 
reservations  and  restricltons: 

1.  A  reservation  to  the  United  States 
for  ditches  and  canals  for  tracts  TX-50, 
TX-51,  TX-62.  and  TX-SS. 

2.  AU  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for.  mine,  and  aemove  die 
minerals.  A  more  detailed  description  of 
this  reservation  whicfa  will  be 
incorporated  in  the  patent  document,  is 
availaUe  for  review  at  this  BLM  office. 

3.  Title  will  be  issoed  by  a  patent 
subject  to  all  prior  vaKd  existing  rights. 

4.  Tide  will  be  issued  by  a  patent  with 
restrictions  under  Executive  Ortkrs 
11990  and  11968  for  die  protection  and 
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management  of  wetlands  and  floodplain 
on  tracts  BL-2,  BLr4.  BL-7,  CD-I,  CD-2, 
CL-9  CN-2,  CN-9.  GR-1,  GR-2,  LC-3, 
LC-6,  OK-1,  OK-16.  OK-17.  OK-18.  OK- 
20.  PO-1,  and  PO-2. 

The  sale  will  be  conducted  by  sealed 
bidding.  The  minimtmi  acceptable  bid  is 
listed  above.  Bids  must  be  received  by 
the  Oklahoma  Resource  Area 
Headquarters,  200  NW.  Fifdi  Street 
Room  548.  Oklahoma  City,  Oklahoma, 
73102,  by  10:00  a.m.  October  11. 1989. 
Federal  law  requires  that  bidders  be 
United  States  citizens  or.  in  the  case  of  a 
corporation,  subject  to  the  laws  of  any 
state  of  the  United  States.  Proof  of 
citizenship  shall  accompany  the  bid. 
Bids  sent  by  mail  must  be  in  sealed 
envelopes  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft, 
or  cashiers  check  for  not  less  than 
twenty  percent  of  the  amount  bid.  made 
payable  to  the  Department  of  Interior- 
BLM.  A  separate  written  bid  must  be 
submitted  for  each  tract  desired.  The 
sealed  bid  envelopes  must  be  marked  on 
the  front  lower  left  hand  comer 
(Example.  "October  1989.  Land  Sale, 
Tract  Number  BL-2"].  All  sealed  bids 
will  be  opened  at  10:00  a.m.  October  11, 
1989.  U  two  or  more  qualified  sealed 
bids  for  the  same  amount  are  received, 
then  the  apparent  successful  bidder  will 
be  determined  by  drawing.  The 
successful  high  bidder  will  be  required 
to  submit  the  remainder  of  the  payment 
by  cash,  certified  check,  bank  draft, 
money  order,  or  combination  thereof, 
within  180  days  after  receipt  of  the 
decision  accepting  the  hi^est  bid. 
Failure  to  pay  the  full  bid  price  within 
180  days  shall  result  in  the  cancellation 
of  die  sale  of  the  tract,  and  the  deposit 
shall  be  forfeited  and  disposed  of  as 
other  receipts  of  sale. 

If  no  acceptable  bids  are  received  on 
or  before  the  date  of  sale,  die  lands  will 
be  offered  for  sale  on  an  over  the 
counter  basis  at  the  Oklahoma  Resource 
Area  Headquarters  until  May  4. 1990. 

Publication  of  this  notice  will 
segregate  die  land  from  all 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  for  270 
days,  or  untU  issuance  of  patent, 
whichever  occurs  first. 

DATC  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  District 
Manager.  Any  adverse  comments  will 
be  evaluated  by  die  District  Manager, 
who  may  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
In  the  absence  of  any  action  by  the 
District  Manager,  this  realty  action  will 
become  the  final  determination  of  the 
Department  of  Interior. 


ADDRESS:  Comments  and  suggestions 

should  be  sent  to:  District  Manager, 

Bureau  of  Land  Management,  Tulsa 

District  Office,  9522H  E.  47di  Place, 

Tulsa,  Oklahoma  74145. 

FOR  FURTHER  INFORMATION:  Contact 

Jacqueline  Gratton,  (405]  231-5491. 

limSims, 

District  Manager. 

[FR  Doa  8»-18512  Filed  8-7-89;  8:45  am] 

MUJN6  CODE  431IMV-M 


[OR-943-09-4214-10;  QP9-297;  OR-32978] 

Conveyance  of  Public  Land;  Order 
Providing  for  Opening  of  Land« 
Oragon 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  This  action  informs  the  pubhc 
of  the  conveyance  of  7,309.94  acres  of 
public  lands  out  of  Federal  ownership. 
This  action  will  also  open 
approximately  2,320.78  acres  of 
reconveyed  lands  to  surface  entry, 
mining  and  mineral  leasing. 
EFFECnvE  date:  September  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portiand.  Oregon 
97208.  503-231-6905. 
SUPPLEMENTARY  INFORMATION: 

Notice  is  hereby  given  that  in  an 
exchange  of  lands  made  pursuant  to 
Section  206  of  the  Act  of  October  21, 
1976, 90  Stat.  2756, 43  U.S.C.  1716,  a 
patent  has  been  issued  transferring 
7,309.94  acres  of  lands  in  Harney 
County,  OregCHi,  from  Federal  to  private 
ownership. 

In  the  exchange,  the  following 
described  lands  have  been  reconveyed 
to  the  United  States: 

Willamette  Meridian 
T.  30  S.  R.  32  E., 

sec.  4,  lots  2  and  3,  SEy4NW^,  SWy4NEy4. 
WViSEV*.  and  EVkSW%. 
T.30S.R.34E., 

sec.  1,  lot  3.  SWy4.  SE%NWV4,  and 
SWy4SEV^; 

sec.  12,  WM,  WV^EVi,  and  NEy4NEy4: 

sec.  13,  BViWVk,  VfVtEMk  and  EVkNEy4; 

aec.  24,  NE%. 
T.30S.,R.3SE., 

sec.  6,  SV^SW^; 

sec.  e,  lot  7  and  SEy4SE%; 

sec  7.  lot  1.  EV4NWy4,NEy4,  NEV4SWy4, 
and  NW%SEy4; 

sec.  8,  NV4NWy4.  and  SWy4NWy4. 

The  areas  described  aggregate 
approximately  2,320.78  acres  in  Harney 
County. 

At  8:30  a.m.,  on  September  11, 1989, 
the  above  described  lands  will  be  open 


to  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  8:30  a.m.,  on 
September  11, 1989,  will  be  considered 
as  simultaneously  filed  at  that  time. 
These  received  thereafter  will  be 
considered  in  the  order  of  filing. 

At  8:30  a.m.,  on  September  11, 1989, 
the  above  described  lands  will  be  open 
to  location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
land  under  the  general  mining  laws  prior 
to  the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  imder  30  U.S.C.  Sec. 
38,  shall  vest  no  rights  against  die 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federi  law. 
The  Biu-eau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

At  8:30  a.m.,  on  September  11, 1989, 
the  above  described  lands  will  be  open 
to  applications  and  offers  under  the 
mining  leasing  laws. 
Cadieiiiw  R  Cnwfbcd, 
Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  July  28, 1969. 
(FR  Doc.  89-18479  Filed  8-7-89;  8:45  am) 
BILLINQ  CODE  43ie-S9-M 


[CO-942-09-4S20-12] 

Colorado:  Ring  of  Plats  of  Survey 

July  31. 1989. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management,  Lakewood, 
Colorado,  effective  10:00  a.m.,  July  31, 
1989. 

The  supplemental  plat  creating  new 
lot  1  in  die  SE^SWy4  of  section  34,  T. 
14  S.,  R.  87  W„  Sbcdi  Principal  Meridian, 
Colorado  was  accepted  July  17, 1989. 

The  plat  representing  the  dependent 
resurvey  of  the  east  boundary  of  section 
36  and  die  metes-and-bounds  survey  of  ' 
Tract  37,  T.  41 N..  R.  5  W.,  New  Mexico 
Principal  Meridian,  Colorado,  Group  No. 
890,  was  accepted  July  17, 1989. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Forest  Service. 

All  inquiries  about  this  land  should  be 
sent  to  the  Colorado  State  Office, 
Bureau  of  Land  Management  2850 
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Youngfidd  Stzeet,  Lakewood,  Colorado. 

80215. 

Jack  A.  EavM, 

Chi^,  CadaabtUSmreyor  for  Colorado. 

[FR  Doc.  19-18477  Filed  8-7-»,  8:45  am) 

■iLum  oooc  «ii»g»« 


Fish  and  WVdMte 


AvirilaMIHy  of  •  Draft  R«covary  Plan 
for  tlM  Joaup'a  Hilk-Vateh  for  Rovtow 
and  Coawnant 

AQENCV:  Rsh  and  Wildlife  Service. 

biterior. 

action:  Notice  of  avaUabiliky  and  public 

comment  period. 


r:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  Draft  Recovery  Ran 
for  the  Jesup's  MiDc-Vetdi.  The  plant 
occurs  on  private  lands  along  the 
Connecticut  River  in  New  Hampshire 
and  Vermont.  The  Service  solicits 
review  and  comment  from  the  public  on 
this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  reviewed  on  or  before 
September  20, 1989  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Susi  von  Oettingen, 
USFWS,  22  Bridge  St.,  Concord,  NH 
03301,  (603)225-1411  or  FTS  834-4411. 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  Susi  von  Oettingen.  Comments  and 
materials  received  are  available  mi 
request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susi  von  Oettingen,  (See  Addresses). 


Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  o(  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  hdp  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  ^  bated 
species  native  to  the  United  States. 
Recovery  pUna  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  diem,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  &idangned  Spedes  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 


seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Ad  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  puUic  review  and 
comment  be  prov>ded  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Strvice  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 
The  document  for  neview  is  the  draft 
recovery  plan  for  the  Jesup's  milk-vetch 
[Astragalus  robbinsii  var.  Jesupi],  and  is 
submitted  for  a  combined  technical  and 
agency  review.  The  Jesup's  milk-vetch,  a 
member  of  the  pea  family,  has  been 
recognized  as  one  of  the  rarest  plants  in 
New  England,  known  from  only  three 
locations  along  the  Connecticut  River  in 
New  Hampshire  and  Vermont  The 
primary  objective  for  recovery  of  the 
Jesup's  milk-vetch  is  to  prevent 
extinction  of  the  species  by  protecting 
and  maintaining  the  known  populations 
and  their  essential  habitat  Protection 
and  maintenance  would  be  established 
through:  conservation  easements; 
management  rights  and/or  acquisition  of 
the  known  populations;  ensuring  the 
continuation  of  present-day  dynamics  of 
the  Connecticut  Riw  system; 
information  and  education  activities; 
location  of  additional  suitable  habitat 
for  possible  future  establishment  of 
populations;  and  studies  on  the  hfe 
history,  habitat  requirements  and  the 
relationship  of  river  ecosystem  to  plant 
peculations.  | 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plaa 

Authority 

The  authority  for  this  action  is  Section 
4(f)  of  the  Endangered  Species  Act  16 
U.S.C.  1533(f). 

Dated  August  1. 19flk 
Rolwrt  E.  Lambertson, 

Regional  Director. 

[FR  Doc  89-18526  Filed  8-7-89;  8:45  am] 

SHJJNS  COOK  4S10-W.M 


Availability  of  a  Drift  Recovery  Plan 
for  the  Flattened  Itiak  Turtle  for 
Review  and  Comment 

AQBICV:  Fish  and  Wildhfe  Service, 
Interior. 


ACTKM:  Notice  of  availability  and  public 
comment  period. 

summary:  The  U.S.  Fish  and  Wildhfe 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  Flattened  Musk  Tbrtle.  It  occurs 
in  the  Black  Warrior  River  system, 
Alabama,  upstream  bom  Baidchead 
Dam.  The  Service  solidtt  review  and 
comment  ftom  the  pubUc  on  diis  draft 
plan. 

date:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  10, 1989  to  receive 
consideration  by  the  Service. 

addresses:  Written  comments  and 
materials  regarding  the  plan  should  be 
addressed  to  Complex  Field  Supervisor, 
U.S.  Fish  and  Wildhfe  Service,  Jackson 
Man  Office  Center,  300  Woodrow 
Wilson  Avenue,  Suite  316,  Jackson, 
Mississippi  39213  (601/965-4900).  The 
plan  is  available  fbr  public  inspection, 
by  appointment  during  normal  business 
hours  at  die  above  address  and  at  the 
Ecological  Services  Field  Office,  Daphne 
East  Office  Plaza  on  Highway  98, 
Daphne,  Alabama  36526  (205/690-2181). 
Persons  wishing  to  purcbase  die  draft 
recovery  plan  may  do  so  from  the  Fish 
and  Wildlife  Reference  Service.  5430 
Grosvenor  Lane,  Suite  110,  Bethesda. 
Maryland  20814  (301/492-^403  or  1-800/ 
582-3421). 

FOR  FURTHER  INFORMATION  CONTACT: 
Complex  Field  Supervisor.  Jackson  Field 
Office  or  Sandy  Tucker.  Daphne 
Ecological  Services  Field  Office  (see 
Addresses  above). 


INFORMA- 


TION: 


SUPPLEMENTARY 

Badcground 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endaagered  species 
program.  To  help  guide  the  recovery 
effort  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation 
of  the  species,  criteria  fbr  recognizing 
the  recovery  levels  for  downHsting  or 
delisting  diem,  and  initiBl  estiaiates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Speoies  Act  of  1973 
(Act),  as  amended  (10U.S£.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  fbr  listed  spedes  unless 
such  a  plan  would  not  promote  die 
conservation  of  a  partktnlar  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988  requires  that  pabHic  notice  and  an 
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opportimity  for  public  review  and 
comments  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  a  pubUc  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  oUier 
Federal  agencies  will  also  take  diese 
comments  into  account  in  die  course  of 
implementing  approved  recovery  plans. 

The  objective  of  this  agency  (h-aft 
recovery  plan  is  to  delist  the  flattened 
musk  turtle  (Stemotherus  dei^essus] 
when  diere  is  evidence  (rf  stable  or 
increasing  populations  compered  to  pest 
surveys.  "The  major  threats  to  the 
flattened  musk  turtle  are  water 
pollution,  collecting,  disease,  and 
hybridization.  Hiese  direats  should  be 
alleviated  by  monitoring  the  populations 
to  determine  die  significance  of  these 
threats,  establishing  a  work  group  to 
address  the  water  quality  problem,  and 
implemendng  any  protective  measures 
that  are  warranted.  The  area  of 
emphasis  fbr  recov»y  actions  is  the 
upper  Black  Warrior  River  system, 
upstream  from  Bankbead  Dam  where 
suitable  habitat  occets. 

Public  Coaoments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  die  plan. 

Authority 

The  authority  for  this  acticm  is  section 
4(f)  of  the  Endangered  Species  Act  16 
U.S.C.  1533(f). 

Dated:  July  31, 1989. 
Rolwrt  G.  Bowker, 
Complex  Field  Supervisor. 
[FR  Doc.  89-18475  Rled  8-7-89;  8^45  am] 
saima  cooc  4iio-(S4i 


Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certaui  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.a  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  Part  18). 

Applicant:  Alaska  Rsh  &  VtTildhfe 
Research  Center,  File  no.  PRT-740507. 
1011  E.  TudOT  Road,  Anchorage.  AK 
99S(». 

Principal  Investigator:  Anthony  R, 
DeGange.  Project  Leader. 

Type  of  Permit  Scientific  ResearcL 

Name  and  Number  of  Animals:  650 
Alaska  sea  otters  [Enhydra  lutris). 


Summary  of  Activity  to  be 
Authorized:  The  applicant  proposes  to 
take  these  animals  for  the  purpose  of 
evaluating  die  long-term  effects  of  die 
Exxon  Valdez  oil  spill  on  sea  otter 
movements,  dispersal,  survival  and 
reproduction.  Up  to  650  iinimj^lt  may  be 
captured,  drugged,  tagged,  blood 
sampled  and  injected  with  sidicutaneous 
bransponder  diip.  Up  to  275  of  these  may 
be  surgically  implanted  with  a  radio 
trannnitter.  and  a  biopsy  of  visceral  fat 
will  be  taken  for  toxicity  analysis. 
Instrumented  animals  vrdl  be  monitored 
year-around. 

Source  of  Marine  Mammals: 
Southcentral  Alaska,  principally  the 
Prince  William  Sound. 

Period  of  Activity:  At  least  2  years. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  cm  this 
application  should  be  submitted  to  die 
Director,  U.S.  Fish  and  Wildlife  Service. 
Office  of  Management  Authority,  P.O. 
Box  3507,  Arinigton,  VA  22203-3507, 
widiin  30  days  of  die  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  'The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
(7:45  am  to  4:15  pm)  in  the  office  of 
Management  Audiority,  Room  432, 4401 
N.  Fairfax  Drive,  Arlington,  VA 

Dated:  Aogust  2, 1989. 
Susan  M.  Lawmice, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doa  88-18458  Filed  8-7-86;  8:45  an] 

BUMS  COK  4310-AIMI 


National  Parte  Service 

Environmental  bnpaet  Strtementa; 
Availability;  Big  Cypress  National 
Preserve,  Rorida 

agency:  National  Park  Service. 
action:  Availability  of  draft 
Environmental  Impact  Statement/ 
General  Management  Plah/Minerals 
Management  Plan  (QS/GMP/MMP)  for 
Big  Cypress  National  Preserve,  Fk>ride. 

summary:  Pursuant  to  section  102(2KC) 
of  the  National  Environmental  Policy 
Act  of  1969,  die  National  Park  Service, 


U.S.  Department  of  die  Interior,  has 
prepared  a  Ikaft  Environmental  Impact 
Statement  on  die  General  Management 
Plan/Minerals  Management  Pian  for  Kg 
Cypress  National  Preserve.  The  Gl^/ 
MMP  presents  a  basic  management 
philosophy  that  meets  the  legislative 
requirements  for  resource  protection 
and  for  public  use  and  eiqoyment  of  the 
preserve,  it  guides  the  National  Parii 
Service  in  addressing  issues  and 
achieving  management  objectives  over  a 
10-  to  15-year  period. 
dates:  Comments  on  the  Draft  EIS/ 
GMP/MMP  will  be  accepted  for  a  period 
of  90  days  after  publication  of  this 
notice. 

addresses:  Comments  should  be  sent 
to  the  Regional  Director,  Southeast 
Region.  National  I>ark  Service,  75  Spring 
Sti«et  SW,  Adante,  Georgia  30303. 
Copies  of  die  EIS/GMP/MMP  are 
available  tar  review  at  the  fotlowtng 
locations: 

National  Park  Service,  Soudveast 

Regional  Office,  75  Spring  Street  SW., 

Adanta,  Georgia 
Broward  County  Pubtic  Library,  1301 

West  Companys  Road,  Fml 

Lauderdale,  Florida 
Homestead  Public  Library,  700  North 

Homestead,  Homestead,  Florida 
Miami-Dade  Public  Lil^ary,  101  West 

Flagler  Street  Miami,  Florida 
Collier  County  Pid>lic  Library,  650 

Central  Avenue,  Naples,  Florida 
Everglades  National  Paric  Headquarters. 

Homestead,  Florida 
Big  Cypress  National  Preserve, 

Headquarters  and  Oasis  Ranger 

Station,  Ochopee,  Florida 
Big  Cypress  Land  Acquisiticm  Office,  201 

8di  Street,  South,  Naples.  Florida 

FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Fagergren,  Superintendent  Big 
Cypress  National  Preserve,  Star  Route 
Box  110,  Ochopee,  Florida  33943. 
Telephone  (813)  695-2000. 

Robert  M.  Baker. 

Regional  Director,  Southeast  Region. 
[FR  Doc.  89-18535  Filed  &-7-8S;  8:45  amj 

BILUNG  cooc  4310-70-a 


National  Register  of  Historic  I 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  July  29. 
1989.  Pursuant  to  {  60.13  of  the  36  CFR 
I^rt  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  I^rk 


32496 
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Service,  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  23. 1989. 
Cuoiashull, 

Chief  of  Registration,  National  Register. 

CALIFORNIA 
Onage  County 

Huntington  Beach  Municipal  Pier,  Main  St. 
and  Ocean  Ave.,  Huntington  Beach, 
80001203 

GEORGIA 

Bulloch  County 

Brannen,  James  Alonzo,  House  (Downtown 
Statesboro  MPS).  112  S.  Main  St./US  301, 
Statesboro.  86001154 

East  Main  Street  Commercial  Historic 
District  (Downtown  Statesboro  MPS), 
Roughly  B.  Main  St./US  301  between 
Slebald  and  Oak  Sts.,  Stetesboro,  89001155 

Bast  Vine  Street  Warehouse  and  Depot 
District  (Downtown  Statesboro  MPS), 
Roughly  bounded  by  E.  Vine  St.,  Central  of 
Georgia  Railroad  tracks,  and  Cherry  St., 
Statesboro,  68001150 

Holland,  Dr.  Madison  Monroe,  House 
(Downtown  Statesboro  MPS),  27  S.  Main 
St/US  301.  Statesboro,  89001157 

North  College  Street  Residential  Historic 
District  (Downtown  Statesboro  MPS), 
Roughly  N.  College  St.  from  Northside  Dr. 
to  Elm  St..  Statesboro,  69001158 

North  Main  Street  Commercial  Historic 
District  (Downtown  Statesboro  MPS), 
Roughly  N.  Main  St.  between  Courtland 
and  W.  Main  Sts..  Statesboro,  89001159 

South  Main  Street  Historic  District 
(Downtown  Statesboro  MPS).  Roughly  S. 
Main  St.  between  W.  Main  and  Vine  Sts., 
Statesboro,  89001100 

Statesboro  City  Hall  and  Fire  Station 
(Downtown  Statesboro  MPS),  Sieblad  and 
Courtland  Sts..  Statesboro,  80001182 

US  Post  Office— Statesboro  (Downtown 
Statesboro  MPS),  27  S.  Main  St./US  301. 
Statesboro,  88001163 

West  Main  Street  Commercial  Historic 
District  (Downtown  Statesboro  MPS), 
Roughly  W.  Main  St.  between  Walnut  and 
N.  and  S.  Main  Sto.,  Statesboro,  69001164 

Wanen  County 

South  Main  Street  Residential  Historic 
District  (Downtown  Statesijoro  MPS), 
Roughly  College  Ln.,  Southern  Railway 
right-of-way.  Wabiut,  Mikell,  and  S.  Main 
Sts..  Statesboro,  89001161 

lUinoia 

Cook  County 

YMCA  HoteLKO-92S  S.  Wabash  Ave.. 
Chicago,  88001202 

KENTUCKY 

Bieckeniklge  County 

Mattingly  Petroglyphs  (1SBC128)  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS).  Address 
Restricted.  Mattingly  vicinity.  86001172 

North  Fork  Rou^  River  Petroglyph 
(15BC130)  (Prehistoric  Rock  Art  Sites  in 
Kentucky  MPS).  Address  Restricted.  Roff 
vicinity,  86001174 


Tar  Springs  Petroglypht  (15BC129) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Cloverport 
vicinity,  88001173 


Butler  County 

Baby  Track  Rock  Petroglyphs  (15BTW) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restrfcted.  Morgantown 
vicinity,  69001175 

Reedyville  Petroglyphs  (15BT65)  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS),  Address 
Restricted.  Reedyvill  vicinity,  89001176 

Turkey  Rock  Petroglyphs  (15BT84) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS).  Address  Restricted,  Morgantown 
vicinity,  89001177      I 

Carter  County 

Carter  Caves  Pictograph  (15CR60) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted.  Olive  Hill 
vicinity,  89001176 

Christian  County 

Pilot  Rock  Petroglyphs  (15CH200) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restrfcted.  Hopkinsville 
vicinity,  89001179 

Clay  County  | 

Fish  Trap  Rock  Petroglyphs  (15CY53) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted.  Eriline  vicinity, 
69001161 

Red  Bird  River  Petroglyphs  (15CY51) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Eriline  vicinity, 
89001182 

Red  Bird  River  Shelter  Petroglyphs  (15CYS2) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted.  Eriline  vicinity, 
89001183 

Edmonson  County 

Asphalt  Rock  Pictographs  (15ED24) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted.  Asphalt  vicinity 
89001185 

Dismal  Rock  Shelter  Petroglyphs  (15ED15) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Sweeden 
vicinity  89001184 


Estill  County 

Ashley  Petroglyphs  (1SES27)  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS).  Address 
Restricted,  Furnace  vicinity  88001186 

Sparks  Indian  Rock  Hause  Petroglyphs 
(lSES2e)  (Prehistoric  Rock  Art  Sites  in 
Kentucky  MPS),  Address  Restricted, 
Lexington  vicinity  890O1187 


Grayson  County 

Crow  Hollow  Petroglyphs  (15GY65) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Clarkson 
vicinity  89001186 

Saltsman  Branch  Petr^lyphs  (15GY66) 
(Prehistoric  Rock  AH  Sites  in  Kentucky 
MPS),  Address  Restricted,  Moutardier 
vicinity  68001169 

Saltsman  Branch  Shelter  Petroglyphs 
(15GY87)  (Prehistork  Rock  Art  Sites  in 
Kentucky  MPS),  Address  Restricted, 
Moutardier  vicinity  19001190 


Hancodc  County  | 

Jeffry  Cliff  Petroglyphs  (ISHAIU) 
(Prehistoric  Rock  Art  Sitts  in  Kentucky 
MPS),  Address  Restricted,  Indian  Lake 
vicinity  89001191 


Henderson  County 

Alves  Historic  District,  Rot%hly  bounded  by 
Green,  Center,  S.  Alvasia,  Powell,  S. 
Adams  and  Washington  $ts.,  Henderson. 
69001151 


I  Sto..] 


Jackson  County 

Dougherty  Bear  Track  Petroglyphs  (ISjAieO) 
(Prehistoric  Rock  Art  Sitts  in  Kentucky 
MPS).  Address  Restricted.  McKee  vicinity 
89001192 

Kenton  County 

Beechwood  Historic  District  (Fort  Mitchell 
MPS),  Roughly  bounded  by  Beechwood 
Rd.,  Dixie  Hwy.,  and  Woodlawn  Ave.,  Fort 
Mitchell.  89001166 

Fort  Mitchell  Heists  Historic  District  (Fort 
Mitchell  MPS),  Roughly  bounded  by  Park 
Rd.,  Harrington  Rd..  Dixie  Hwy..  and 
ForUide  Dr.,  Fort  Mitchel.  89001188 

Kruempelman  Farmhouse  (Port  Mitchell 
MPS).  24  Ridge  Rd..  Fort  Mitchell.  89001171 

Old  Fort  Mitchell  Historic  District  (Fort 
Mitchell  MPS).  Roughly  bounded  by  Saint 
lohns  Rd..  Dixie  Hwy..  E.  Maple  Ave.,  and 
Edgewood  Rd.,  Fort  Mitchell  89001170 

Lee  County 

Bear  Track  Petroglyphs  (13LE112) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Mount  OUve 
vicinity  89001194 

Old  Landing  Petroglyphs  (tSLEllS) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Old  Landing 
vicinity  89001195 

Perdue  Petroglyphs  (ISLElll)  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS),  Address 
Restricted,  Fixer  vicinity,89001193 


Meade  County 

Payneville  Petroglyphs  (15MD30B) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Payneville 
vicinity  69001196 


Menifee  County 

Spatt's  Petroglyphs  (15MF3S3)  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS),  Address 
Restricted,  Frenchburg  vicinity  89001197 

Powell  County 

Branham  Ridge  Petroglyphs  (15P0158) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS).  Address  Restricted.  Vaughn's  Mill 
vicinity  88001198 

High  Rock  Petroglyphs  (1SP025)  (Prehistoric 
Rock  Art  Sites  in  Kentucky  MPS),  Address 
Restricted,  Nada  vicinity  86001201 

McKinney  Bluff  Petroglyphs  (15PO107) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted.  Nada  vicinity 
89001199 

State  Rock  Petroglyphs  (15P0H)6) 
(Prehistoric  Rock  Art  Sites  in  Kentucky 
MPS),  Address  Restricted,  Furnace  vicinity 
89001200 


Maryland 

Baltimore  ladependeat  Ctly 

Senator  Theatre.  5904-6808  Yorii  Rd, 
BaltiBkore  (Indepetident  City),  88001153 

Rhode  Uaid 

Providence  County 

Sons  of  Jacob  Synagogue.  24  Dowglas  Ave, 
Providence.  860011S2 

Wyoming 

Platte  County 

Patten  Creek  Site  (4aPL6B)  (Aboriginal  Lithic 
Source  Areas  in  Wyeming  MPS).  Address 
Restricted.  HartviUe  vicinity  86001204 

iFR  Doc.  88-18508  FUed  8-7-«t;  &46  tm\ 
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INTERSTATE  COMMERCE 
COMMISSION 

[FIfwnc*  Docket  No.  31482) 

Mid  Michigan  Railroad  Co.  inc. 
Purchase  EMMptfon^  llM  St  u  . 
Grand  leland  Railroad  Ca  line 
Between  St  Joaeph,  Mo  and  Upland. 
KS. 

AOEMCV:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 


StiMMARV:  Pursuant  to  49  U.S.C  10505, 
the  Interstate  Commerce  Commission 
exempts  from  the  prior  approval 
requirements  erf  49  U.S.C  11343.  et  Beth 
Mid  Michigan  Railroad  Company.  Inc's 
acquisition  and  operation  of  a  line  of 
The  St  )oteph  &  Oand  Island  Railroad 
Company,  known  cs  the  "St  jMeph 
Branch."  The  Ihie  runs  betweon 
milespost  (U  at  St  Joseph,  MO,  and 
milepost  107.7  at  Upland  KS,  •  distance 
of  approximately  107J  miles.  The 
exemption  is  sub|ect  to  employee 
protective  ccmditions.  Pursuant  to  49 
CFR  1180.2(d)  (7).  the  decision  reflects 
the  class  exemption  for  ttie  trackage 
ri^ts  between  Nffid  KficUgan  and  Uiyon 
Pad£k:  Railroad  Company,  also  sobject 
to  employee  protective  conditions. 
dates:  This  exemption  is  effective  on 
September  11. 1909.  Petitions  for  stay 
must  be  filed  by  August  23. 1989  and 
petitions  for  reconsideration  must  be 
filed  by  Septembers.  1909. 
AOORCtSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31482  to: 
(1)  Office  of  die  Secretary.  Case  Control 

Branch.  Interstate  Commeroe 

Commission,  Washington,  DC  20423 
(2}  Petitioners'  representatives: 
Frank  I,  PergoKzzi.  1224  Seventeendi 

Street  NW.  Washington.  DC  20030, 

and 
loseph  D.  Andiofer.  432  East  Grove. 

GreenviHe,  MI  48838 


FOB  PURTHEII INFOMNATION  CONTACT: 

Joseph  H.  Dettmar.  (202)  275-7245.  [TDD 
for  hearing  impaired:  (202)  27S-1721.J 
SUMNMRV  mroWMATION.  Additional 
iirfbrmation  is  contaimd  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  writer  to.  call. 
or  pick  up  in  person  from:  Djmaratc 
Concepts,  Inc.  Room  2229,  Interstate 
Commerce  Commission  Bniltttng. 
Washnjgton,  DC  20423.  Tdepiione:  (202) 
289-4357/4359.  (Assistance  for  the 
hearing  impaired  is  availaUe  through 
TK)  services  (202)  275-1721.) 

Decided:  July  31, 1989. 

By  the  Commissioo,  rhaimnin  Gradiaon, 
Vice  Chairman  Simmons,  Commissioners 
Andhe,  Lamboley,  and  Phillips. 
Norata  R.  McGee, 
Secretary. 
[FR  Doa  89-18508  Filed  8-7-88;  8^i5  am) 

BtUMQ  COOC  70)S-ei-«l 

[IHnance  Docket  Na  3t4aoi 

Ogeechee  Raihaay  C04  Laaae  and 
Operation  Exemption,  Southern 
Railway  Co. 


r  Interstate  Commerce 
Commission 
aenONc  Notice  of  exemption. 

SUMMARY:  The  Interstate  Commerce 
Commission  exempts  under  49  U.S.C 
10505  from  the  prior  approval 
requirements  of  49  U.S.C.  11343-11345 
the  lease  and  operation  by  Ogeechee 
Railway  Company  of  24.39  mfles  of  rail 
lines  in  Crawford,  Peach.  Bleckley,  and 
Pulaski  Counties.  GA  owned  by  the 
Southern  Railway  Company.  si^Jecf  to 
standard  labor  protective  conditions. 
DATES:  The  exemption  mil  be  elective 
on  August  11. 1980.  Petitions  for 
reconsideration  must  be  filed  \xs  August 
21.1989. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  31490  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  2D423v 
and 

(2)  Petitioners'  representatives: 

John  M.  Robinson  (Ogeechee),  9616  Old 

Spring  Road.  Kensington,  MD  20895 
F.  Blair  Wimbush.  Norfolk  Southern 

Corporation,  Three  Commercial  Place. 

Norfolk.  VA  23510-2191. 
ran  FURTHER  INFORMATION  CONTACT: 
Jospeh  H.  Dettmar.  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721). 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 


Concepts,  Inc.,  Room  2228,  Interstate 
CoBunerce  Comsaission  Buildiag. 
Washington,  DC  20423.  Telephone  (202) 
289-4367/4359.  (Assistance  for  hearing 
impaired  is  available  through  TDD 
service  at  (202)  275-1721.) 

Decided:  July  24. 1888L 

By  the  Commtaaioa.  CkairmaB  Gradisoa. 
Vice  Chaimum  SHaiBoos.  CoausiBaianere 
Andre,  Lamboley.  and  Phillipa. 
Noreta  R.  McGea, 
Secretary. 
[FR  Doc.  89-18507  Filed  8-7-881 8(45  o^ 


DEPARTMENT  OF  JUSTICE 

Office  Of  Special  Counsel  for 
immigration  Related  Unfair 
Employment  Practtcea 

EqMlEmployment  OpportvnRy 

Organization,  Funetfona  and 
OelegaHona  end  Coordbi 
Couneel  for  knmlgratlen 
UmWr  Efl^loyMent  Prae 
Equal  Emptoymant  Opportunity 


AOncv:  Office  of  ^>ecial  Counsel  fin- 
Immigration  Related  Unfair  Enqrioynent 
Practices.  DO):  Equal  Employment 
OM>artunity  Comnussioo. 

aenoNc  Notice. 

summary:  Notice  is  hevby  gtven  to  the 
final  agreement  between  the  Equal 
Empioyment  Opportunity  Caainissioa 
and  the  Office  %A  Special  Coaari  for 
Immigration  Related  Unfair  En|>kiyBent 
Practices  replacing  the  interim 
agreement  published  at  53  PR  15004 
(May  4, 1986).  The  agreement  makes 
each  agency  the  agent  of  the  other  for 
the  sole  purpose  of  receiving 
dtecrimlnation  charges  undw  Title  VH  of 
the  Civil  Ri^ts  Act  of  1964  (42  U.S.C 
2000e  et  »eq.)  and  section  102  of  the 
Immigration  Reform  and  Contrcrf  Act  of 
1986  (8  U.SC.  1324b),  and  provides  for 
interagency  coordination  of  charge 
processing  activities.  The  porpose  of  this 
agrconent  is  to  promote  efficiency  in  the 
administration  and  enforceawnt  of  die 
two  statutes,  and  to  prevent  any  loss  of 
rights  arising  from  the  operation  of  a 
filing  deadline  against  an  individuat  or 
entity  who  has  mistakenly  filed  a  charge 
with  the  wrong  agency. 

FOR  FURTHER  OIFORMATION  CONTACT: 

Daniel  Echavarren.  Office  of  fecial 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices.  U.&  Dqiartment 
of  Justice.  P.O.  Box  6549a  Wellington, 
DC  20035-5490;  (800)  255-7680  (toll  free) 


S2500 
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or  (202)  65»-8280  (Voice);  or  (800)  237- 
2515  (toll  free  TDD]  or  (202)  296-0168 
(TDD).  At  the  Equal  Employment 
Opportunity  Commission  (EEOC), 
contact  Irene  L  Hill,  Assistant  L^al 
Counsel  for  Coordination,  Office  of  the 
Legal  Counsel  EEOC  1801  "L"  Street, 
NW..  Washington,  DC  20507,  (202)  663- 
4688  (Voice)  or  e6»-7026  (TDD). 
AodnwM.  Strojiiy, 
Acting  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practicee. 
Ghnace' 


Chairman,  Equal  Employment  Opportunity 
Commission. 

Mamannduin  of  Undentandiiig 
between  The  Equal  Enqiioyment 
Opportunity  Commission  and  The  Office 
off  Special  Counsel  for  Immigration 
Reelted  Unfair  Employment  Practices 

The  Equal  Employment  Opportunity 
Conunission  (EEOC),  under  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as  amended 
(hereinafter,  'Title  VII"),  has  }urisdiction 
to  process  certain  charges  of 
employment  discrimination  on  the  basis 
of  national  origin.  The  Office  of  the 
Si>ecial  Coimsel  for  Immigration  Related 
Unfair  Emplojrment  Practices 
(hereinafter,  "Special  Counsel")  of  the 
Department  of  Justice,  under  section  102 
of  the  Immigration  Reform  and  Control 
Act  of  1986,  has  jurisdiction  to  process 
certain  other  charges  of  employment 
discrimination  on  the  bases  of  national 
origin  or  citizenship  status.  The  purpose 
of  this  Memorandum  of  Understanding 
between  the  EEOC  and  the  Special 
Counsel  is  to  prevent  any  overlap  in  the 
filing  of  charges  of  discrimination  under 
these  statues  and  to  promote  efficiency 
in  their  administration  and  enforcement 

The  parties  to  this  Memorandum 
agree  as  follows: 

/.  Exchange  of  Information 

The  EEOC  and  the  Special  Counsel 
shall  make  available  for  inspection  and 
copying  to  officials  from  the  ptiier 
agency  any  information  in  their  records 
pertaining  to  a  charge  or  complaint 
being  processed  by  the  requesting 
agency.  Such  request  shall  be  made  by 
the  Chairman  of  the  EEOC  or  his  or  her 
designee,  or  the  Special  Counsel  or  his 
or  her  designee. 

//.  Confidentiality 

When  the  Special  Counsel  receives 
information  obtained  by  the  EEOC 
wliich  is  subject  to  the  confidentiality 
requirements  of  sections  706(b)  and 
709(e)  of  ntle  Vn.  the  Special  Counsel 
^all  observe  those  requirements  as 
would  the  EEOC  except  in  cases  where 
the  Special  Counsel  receives  the  same 
information  from  a  source  independent 
of  the  EEOC 


///.  Referral  of  Charges 

When,  during  the  processing  of  a 
charge  by  either  agency,  it  becomes 
apparent  to  the  agency  processing  the 
charge  that  the  charge  or  any  aspect  of 
the  charge  falls  outside  its  jurisdiction, 
but  may  be  within  the  jurisdiction  of  the 
other  agency,  the  agency  processing  the 
charge  will  immediately  dismiss  as 
much  of  the  charge  as  may  fall  within 
the  jurisdiction  of  the  other  agency,  refer 
the  dismissed  aspects  of  the  charge  to 
the  other  agency  and  notify  the  charging 
party  and  the  respondent  of  the  referral. 
In  determining  whether  to  refer  such  a 
charge  or  such  aspect  of  a  charge  to  the 
other  agency,  the  agency  processing  the 
charge  shall  be  guided  by  the  attached 
Guidelines. 

rv.  Appointment  of  Respective  Agents 

By  this  Memorandvm  of 
Understanding,  the  agencies  hereby 
appoint  each  other  to  act  as  their 
respective  agents  for  the  sole  purpose  of 
allowing  charging  parties  to  file  charges 
to  satisfy  the  statutory  time  limits.  To 
ensure  that  filing  deadlines  are  satisfied, 
each  agency  will  accurately  record  the 
date  of  receipt  of  charges  and  notify  the 
other  agency  of  the  date  of  receipt  when 
referring  a  charge. 


Dated:  July  24, 1989. 

Approved  and  Accepted  for  the  Equal 
Employment  Opportunity  Commission. 

Qarance  nromaB, 

Chairman,  Equal  Employment  Opportunity 
Commission. 

Dated:  June  29, 1989. 

Approved  and  Accepted  for  the  Office  of 
Special  Counsel  for  bnciigration  Related 
Unfair  Employment  Practices. 
Andrew  M.  Strojny, 

Acting  Special  Counsel  For  Immigration 
Related  Unfair  Employment  Practices. 

Guidelines  for  EEOC  Staff 

/.  National  Origin  Charges 

A.  Referral  to  the  Special  Counsel 

Charges  or  aspects  of  charges  alleging 
discrimination  on  the  basis  of  national 
origin  should  be  referred  to  the  Special 
Counsel  when  all  of  the  following 
conditions  are  met: 

(1)  The  charge  alleges  discrimination 
against  the  complainant  with  respect  to 
his  or  her  hiring,  discharge  or 
recruitment  or  refenal  for  a  fee; 

(2)  The  charge  is  outside  the 
jurisdiction  of  the  EEOC  in  that  the 
employer  (a)  has  fewer  than  the  IS 
employees  required  for  coverage  under 
Title  Vn  and/or  (b)  is  an  employer  that 
is  expressly  excluded  from  coverage 


under  Tide  VII,  such  as  ^e  Congress,  a 
private  club  or  an  Indian  tribe; 

(3)  The  employer  may  have  had  at 
least  4  employees,  including  both  full- 
time  and  part-time  employees,  on  the 
date  of  the  alleged  discriminatory 
occurrence  as  required  by  the  Special 
Counsel's  regulations  at  28  CFR  Part  44; 

(4)  The  complainant  is  a  United  States 
citizen  or  national,  or  an  alien  who  may 
be  authorized  to  work  in  the  United 
States.  I 

B.  Allegations  of  Retaliation 

(1)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaliated 
against  ^e  complainant  because  he  or 
she  filed  a  claim  of  national  origin 
discrimination  that  is  being  or  has  been 
referred  to  the  Special  Counsel  or  that 
is  otherwise  being  or  has  been 
processed  by  the  Special  Counsel, 
should  be  referred  to  the  Special 
Counsel 

(2)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaliated 
against  the  complainant  because  he  or 
she  participated  in  proceedings 
concerning  a  claim  of  national  origin 
discrimination  that  has  been  or  is  being 
referred  to  the  Special  Counsel,  or  that 
is  otherwise  being  or  has  been 
processed  by  the  Special  Counsel 
should  be  referred  to  the  Special 
Counsel. 

II.  Qtizenship  Status  CfaBirges 

A  Referral  to  the  Special  Counsel 

Charges  or  aspects  of  charges  alleging 
discrimination  on  the  basis  of 
citizenship  status  should  be  referred  to 
the  Special  Counsel  when  all  of  the 
following  conditions  are  met: 

(1)  The  charge  alleges  discrimination 
against  the  complainant  with  respect  to 
is  or  her  hiring,  discharge,  or  recruitment 
or  referral  for  a  fee: 

(2)  The  complainant  is  a  United  States 
citizen  or  national,  or  is  an  alien  who 
may  be  an  "intending  citizen"  in  that  he 
or  she  has  filed  or  appeers  eligible  to 
file,  a  "Declaration  of  Intention"  or 
"Declaration  of  Intending  Citizen"  form; 

(3)  The  employer  may  have  had  at 
least  4  employees,  including  both  full- 
time  and  part-time  employees,  on  the 
date  of  the  alleged  discriminatory 
occurrence  as  required  by  the  Special 
Counsel's  regulations  at  28  CFR  Part  44. 

B.  Special  Procedures 

(1)  A  charge  or  aspect  of  a  charge  of 
citizenship  status  discriltiination  tibat 
cannot  be  referred  to  the  Special 
Counsel  because  (a)  the  complainant 
does  not  appear  to  be  a  citizen,  national 
or  "intending  citizen"  and/or  (b)  the 
charge  or  aspect  of  the  charge  alleges 


discrimination  with  respect  to  terms  or 
conditions  of  employment  should,  to  the 
extent  possible,  be  construed  as  alleging 
national  origin  discrimination  and 
processed  in  accordance  with  Title  Vn. 
(2)  A  charge  or  aspect  of  a  charge  that 
alleges  that  a  citizenship  requirement  or 
preference  has  the  purpose  or  effect  of 
discriminating  on  the  basis  of  national 
origin,  and  is  otherwise  within  the 
jurisdiction  of  the  EEOC,  should  be 
processed  in  accordance  with  Title  VII. 
See  29  CFR  Part  1606  and  Espinoza  v. 
Farah  Mfg,  Co.,  Inc..  414  U.S.  86  (1973). 
In  additioa  if  this  charge  or  aspect  of  a 
charge  satisfies  the  conditions, 
described  in  section  n  A  above,  for 
referral  to  the  Special  Counsel  it  should 
be  so  referred. 

C.  Allegations  of  Retaliation 

(1)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaliated 
against  the  complainant  because  he  or 
she  filed  a  claim  of  citizenship  status 
discrimination  that  is  being  or  has  been 
referred  to  the  Special  Counsel  or  that 
is  otherwise  being  or  has  been 
processed  by  the  Special  Counsel 
should  be  referred  to  the  Special 
Counsel 

(2)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaliated 
against  the  complainant  because  he  or 
she  participated  in  proceedings 
concerning  a  claim  of  citizenship  status 
discrimination  that  has  been  or  is  being 
referred  to  the  Special  Counsel  or  that 
is  otherwise  being  or  has  been 
processed  by  the  Special  Counsel, 
should  be  referred  to  the  Special 
Counsel. 

///.  Procedures  for  Referral 

A.  General  Provisions 

(1)  Any  charge  or  aspect  of  a  charge 
alleging  discrimination  on  the  basis  of 
national  origin  and/or  citizenship  status 
that  satisfies  all  of  the  conditions  for 
referral  to  the  Special  Counsel  should  be 
forwarded  by  EEOC  staJEf,  with  the 
appropriate  file,  to  the  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices,  P.O.  Box  65490. 
Washington.  DC  20035-5490. 

(2)  When  forwarding  a  charge  or 
aspect  of  a  charge  to  the  Special 
Counsel  EEOC  staff  should  follow  any 
instructions  issued  by  the  Commission 
regarding  this  procedure,  including 
instructions  relevant  to  providing  notice 
of  the  referral  to  the  parties. 

B.  Additional  Procedures  Where  the 
Commission  Retains  Jurisdiction 

(1)  Where  the  Commission  retains 
jurisdiction  over  a  charge  or  any  portion 
of  a  charge  that  is  being  referred,  in 
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whole  or  in  part,  to  the  Special  Counsel 
in  accordance  with  Section  UIA  above, 
the  EEOC  field  office,  when  making  the 
referral,  will  inform  the  Special  Counsel 
of  the  retained  jtuisdiction.  This  notice 
to  the  Special  Counsel  will  specify  the 
allegation(s]  over  which  the  Commission 
retains  jurisdiction.  The  notice  will  also 
state  that  the  processing  EEOC  field 
office  will  consult  with  the  Special 
Counsel  to  coordinate,  to  the  extent 
possible,  the  investigative  activities  of 
both  agencies  and  assure  that 
duplication  of  effort  in  processing  the 
charge  is  minimized. 

(2)  After  confirming  that  the  Special 
Counsel  has  received  the  referred 
charge  or  aspect  of  the  charge,  the 
EEOC  field  office  should  attempt 
consultations  with  the  Special  Counsel 
to  coordinate,  to  the  extent  possible,  the 
investigative  activities  of  both  agencies 
and  assise  that  duplication  of  effort  in 
processing  the  charge  is  minimized. 

C  Special  Procedures  Regarding  706 
Agencies 

Where  permissible  and  not  contrary 
to  an  existing  work  sharing  agreement, 
EEOC  staff  should  not  defer  to  a  706 
Agency  any  charge  or  portion  of  a 
charge,  if  the  charge  or  any  aspect  of  the 
charge  satisfies  all  of  the  conditions  for 
referral  to  the  Special  Counsel.  Charges 
or  portions  of  charges  not  deferred 
pursuant  to  this  provision  should  be 
processed  according  to  the  procedures 
described  in  sections  III  A  and  B). 

IV.  Procedures  Regarding  Referrals 
From  the  Special  Counsel 

Upon  receipt  of  a  charge  or  aspect  of  a 
charge  referred  bom  the  Special 
Counsel  the  processing  EEOC  field 
office  should  confirm  that  the  charge  or 
aspect  of  a  charge  is  within  die 
jurisdiction  of  the  Commission.  The  field 
office  should  then  notify  the  Special 
Counsel  of  its  receipt  of  the  charge  or 
aspect  of  a  charge. 

If  the  Special  Counsel  has  retained 
jurisdiction  over  the  charge  or  any 
portion  of  the  charge  that  has,  in  whole 
or  in  part,  been  referred  to  the  EEOC, 
the  field  office  should  attempt  to 
coordinate  with  the  Special  Counsel,  to 
the  extent  possible,  the  investigative 
activities  of  both  agencies.  If  the  Special 
Counsel  has  not  retained  jurisdiction 
over  the  charge  or  any  portion  of  the 
charge  that  has.  in  whole  or  in  part 
been  referred  to  the  EEOC.  the  field 
office  should  process  the  referred  charge 
or  aspect  of  the  charge  as  it  would  any 
other  charge  of  discrimination. 


Guidelines  for  Attorneys  in  the  Office  of 
Special  Counsel 

/.  National  Origin  Charges 

A.  Referral  to  the  EEOC 

Charges  or  aspects  of  charges  alleging 
discrimination  on  the  basis  of  national 
origin  should  be  referred  to  the  EEOC 
when  all  of  the  following  conditions  are 
met: 

(1)  The  charge  is  outside  the 
jurisdiction  of  the  Office  of  the  Counsel 

(2)  The  charge  alleges  discrimination 
against  the  charging  party  with  respect 
to  his  or  her  hiring,  discharge, 
compensation,  terms,  conditions  or 
privileges  of  employment;  and 

(3)  llie  employer  may  have  had  fifteen 
or  more  employees  for  each  working  day 
in  each  of  twenty  or  more  calendar 
weeks  in  the  current  or  preceding 
calendar  year. 

B.  Allegations  of  Retaliation 

(1)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaUated 
against  die  charging  party  because  he  or 
she  filed  a  claim  of  national  origin 
discrimination  that  is  being  or  has  been 
referred  to  the  EEOC.  or  that  is 
otherwise  being  or  has  been  processed 
by  the  EEOC,  should  be  referred  to  the 
EEOC. 

(2)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaUated 
against  the  charging  party  because  he  or 
she  participated  in  proceedings 
concerning  a  claim  of  national  origin 
discrimination  that  has  been  or  is  being 
referred  to  die  EEOC,  or  diat  is 
otherwise  being  or  has  been  processed 
by  the  EEOC  should  be  referred  to  the 
EEOC. 

//.  Citizenship  Status  Charges 

A.  Referral  to  the  EEOC 

Charges  or  aspects  of  charges  alleging 
discrimination  on  the  basis  of 
citizenship  status  should  be  referred  to 
the  EEOC  when  all  of  the  following 
conditions  are  met: 

(1)  The  charge  is  outside  the 
jurisdiction  of  the  Office  of  Special 
Cotmsel; 

(2)  The  charge  alleges  discrimination 
against  the  charging  party  with  respect 
to  his  or  her  hiring,  discharge, 
compensation,  terms,  conditions  or 
privUeges  of  employment 

(3)  The  employer  may  have  had  fifteen 
or  more  employees  for  each  working  day 
in  each  of  twenty  or  more  calendar 
weeks  in  the  current  or  preceding 
calendar  yean  and 

(4)  The  alleged  discriminatory 
practice  may  have  the  purpose  or  effect 
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of  dkcriminattag  on  the  basis  of 
national  origin. 

B.  Allegations  of  Retaliation 

(1)  Any  charge  or  aspect  of  a  charge 
that  alleges  that  an  employer  retaliated 
against  tihe  charging  puty  because  he  or 
she  filed  a  claim  of  citizenship  status 
discrimination  that  is  being  or  has  been 
referred  to  the  EEOC,  or  that  is 
otherwise  being  or  has  been  processed 
by  the  EEOC.  should  be  referred  to  the 
EEOC. 

(2)  Any  diarge  or  aspect  of  a  charge 
that  alleges  ttiat  an  employer  retaliated 
against  die  charging  party  because  he  or 
she  participated  in  proceedings 
concerning  a  claim  of  citizenship  status 
disciimination  that  has  been  or  is  being 
referred  to  the  EEOC,  or  that  is 
otherwise  being  or  has  been  processed 
by  the  EEOC  ^uld  be  referred  to  the 
EEOC. 

///.  Procedures  for  Referral 

A  General  Provisions 

Any  charge  or  aspect  of  a  charge 
alleging  discrimination  on  the  basis  of 
nationcd  origin  and/or  citizenship  status 
that  satisfies  all  of  the  conditions  for 
referral  to  the  EEOC  should  be 
forwarded  to  the  appropriated  EEOC 
District  Office. 

B.  Additional  Procedures  Where  the 
Office  of  Special  Counsel  Retains 
furisdiction 

Where  the  Office  of  Special  Counsel 
retains  jurisdiction  over  a  charge  or  any 
portion  of  a  charge  tiiat  is  being 
referred,  in  whole  or  in  part,  to  the 
EEOC  in  accordance  with  section  III-A, 
above,  the  attorney  making  the  referral 
will  inform  the  EEOC  of  the  retained 
jurisdiction.  This  notice  to  the  EEOC 
will  specify  the  claim(s)  over  which  the 
Office  of  Special  Counsel  retains 
jurisdiction.  The  attorney  should 
attempt  to  coordinate  with  the  EEOC,  to 
the  extent  possible,  the  investigative 
activities  of  both  agencies. 

rv.  Procedures  Regarding  Referrals 
from  the  EEOC 

Upon  receipt  of  a  charge  or  aspect  of  a 
charge  referred  from  the  EEOC,  ^e 
Office  of  Special  Counsel  should 
confirm  that  the  charge  or  aspect  of  a 
charge  is  within  tfie  jurisdiction  of  the 
Office  of  Special  Counsel. 

If  the  EEOC  has  retained  jurisdiction 
over  the  charge  or  any  portion  of  the 
charge  that  has,  in  whole  or  in  part, 
been  referred  to  the  Office  of  Special 
Counsel,  the  attorney  handling  the 
charge  for  the  Office  of  Special  Counsel 
shoidd  attempt  to  coordinate,  to  the 


extent  possible,  the  investigative 
activities  of  both  agencies.  If  the  EEOC 
has  not  retained  jimadiction  over  the 
charge  or  any  portion  of  the  charge  that 
has,  in  whole  or  in  part,  been  referred  to 
the  Office  of  Special  Counsel,  the 
attorney  should  process  the  charge  or 
aspect  of  the  charge  as  he  or  she  would 
any  other  charge  of  discrimination. 

[FR  Doc  88-18495  Filed  8-7-80;  8:45  am] 
BIUJNO  COOC  4«10-St-M  4  STSIMIS-II 


Lodging  of  Consent  Decree  Under 
Clean  Water  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
July  25, 1989,  a  propoeed  Consent  Decree 
in  United  States  v.  Empire  Plating 
Company,  Inc.,  et  al.  Case  No.  C85- 
1580,  was  lodged  witfi  the  United  States 
District  Coutrt  for  the  Northern  District 
of  Ohio.  The  proposed  Consent  Decree 
resolves  the  litigatioa  concerning  the 
defendants'  failure  to  make  payments  as 
set  forth  in  the  Consent  Decree  entered 
in  the  District  Court  for  the  Northern 
District  of  Ohio  on  September  11, 1987 
and  provides  for  Empire  Hating 
Company,  Inc.  and  ftnpire  Industries 
Inc.  to  pay  to  the  United  States  a  civil 
penalty  in  the  amount  of  $90,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30}  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  ba  addressed  to  the 
Assistant  Attorney  Qeneral  of  the  Land 
and  Natural  Resouroes  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Empire  Plating  Company,  Inc.,  et  al., 
D.J.  reference  #90-6»l-l-226lB. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Northern  District  of 
Ohia  Suite  500, 1404  East  Ninth  Street, 
Cleveland,  Ohio  44114,  the  Region  V 
office  of  the  United  States 
Environmental  Protection  Agency,  230 
South  Dearborn  Straet,  Chicago,  Illinois 
60604,  and  at  die  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  DivisicHi  of  the  Department  of 
Justice,  Room  1515, 10th  Street  and 
Pennsylvania  Avenae  NW.,  Washington, 
DC  2(fi30.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  fit>m  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Jvstice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $A)  (6  p^es  at  10  cents  per 


page]  payable  to  the  Treasurer  of  the 
United  States. 
Donald  A.  Cair, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division, 

[FR  Doc.  89-18528  Filed  8-7>69: 8:45  am] 
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Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Water  Act  i 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Plymouth  Water  and 
Sewer  District  and  the  State  of  New 
Hampshire  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Hampshire  on  July  28, 1969.  The 
consent  decree  addresses  alleged 
violations  by  the  Plymouth  Village 
Water  and  Sewer  District,  Plymouth, 
New  Hampshire  of  the  Clean  Water  Act 
in  regard  to  its  sewage  ^rstem. 

The  proposed  Consent  Decree 
requires  the  Plymouth  Village  Water 
and  Sewer  District  to  construct 
wastewater  treatment  facilities  designed 
to  provide  secondary  treatment  by  May 
15, 1991  and  to  achieve  compliance  with 
the  effluent  limitations  of  its  NPDES 
permit  In  addition,  the  Consent  Decree 
requires  the  payment  of  a  civil  penalty 
of  $10,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Plymouth  Village  Water  and  Sewer 
District  and  the  State  of  New 
Hampshire.  D.J.  Ref.  90-5-1-1-3166. 

llie  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  District  of  New 
Hampshire,  55  Pleasant  Street,  James 
Cleveland  Federal  Building  and 
Courthouse,  Concord,  New  Hampshire 
03301,  and  at  the  Office. of  Regional 
Counsel,  United  States  Envirorunental 
Protection  Agency,  Region  L  John  F. 
Kennedy  Federal  Building,  Room  2203, 
Boston,  Massadiusetts  02203.  Copies  of 
the  Consent  Decree  may  also  be 
examined  at  the  Environmental 
Enforcement  Section,  Land  and  Natural 
Resources  Division,  Department  of 
Justice,  Room  1517,  Ninth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decnee  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Enforcement  Section, 


Land  and  Natural  Resources  Division, 
Department  of  Justice.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
name  and  D.J.  Ref.  number  and  enclose 
a  check  in  the  amount  of  $2.l0  (ten  cents 
per  page  reproduction  cost]  payable  to 
the  Treasurer  of  the  United  States. 
Donald  A.  Coir, 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-18529  Filed  8-7-89;  8:45  am] 
■NJJNQ  CODE  4410-Ol^i 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  published  in  the  Federal 
Register  (53  FR  17988),  Western  Fher 
Laboratories,  Inc.,  Carretera  132,  KM. 
25.3,  P.O.  Box  7468,  Ponce,  Puerto  Rico 
00732,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
phenmetrazine  (1631],  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e],  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
appUcation  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled 
substance  Usted  above  is  granted. 

Dated:  July  26, 1989. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-18432  Filed  8-7-89;  8:45  am] 
BILUNa  CODE  4410-Oi-M 


DEPArrrMENT  OF  LABOR 

Office  of  the  Secretary 

Annual  Survey  of  OceutMrtlonal  Injuries 
and  INneeees  and  Prenotmcation  of 
Recordkeeping  Requirements  for 
Participation  In  the  Survey 

AOENCV:  Office  of  the  Secretary.  Ubor. 

action:  Expedited  review  under  the 
Paperwork  Reduction  Act. 


summary:  The  Bureau  of  Labor 
Statistics,  Department  of  Labor,  hi 
carrying  out  its  responsibilities  under 
the  Paperworii  Reduction  Act  (44  U.S.C., 
Chapter  35,  5  CFR  Part  1320  (53  FR  16618 
to  16632,  May  10, 1988]],  is  submitting  an 
annual  survey  of  occupational  injuries 
and  illnesses  to  the  Office  of 
Management  and  Budget  for  that 
Agency's  approval.  Hie  information  is  to 
be  collected  under  the  authority  of 
section  24[a]  of  the  Occupational  Safety 
and  Health  Act  of  1970. 

date:  BLS  has  requested  an  expedited 
review  of  this  submission  under  the 
Paperwork  Reduction  Act  to  be 
completed  within  20  days  of  the  date  of 
publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  and  questions  regarding  the 
survey  should  be  directed  to  Paul  E. 
Larson,  Departmental  Clearance  Officer, 
Office  of  Information  Management  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-1301, 
Washington,  DC  20210  (telephone  (202] 
523-6331]. 

Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  BLS, 
Office  of  Management  and  Budget 
Room  3208,  Washington,  DC  (telephone 
(202]  392-5880]. 


Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  OMB  should  advise 
Mr.  Larson  of  this  intent  at  the  earliest 
possible  date. 

tUFPLEMENTAL  INFORMATION:  As  part  of 
a  survey  on  occupational  injuries  and 
illnesses  BLS  plans  to  conduct  a  survey 
of  randomly  selected  establishments  to 
obtain  information  about  the  change  in 
the  overall  rate  of  occurrence  of  work 
injuries  and  illnesses  (by  industry],  i.e., 
the  total  recordable  cases  rate,  llie 
agency  estimates  that  approximately 
280,000  respondents  will  be  contacted 
and  the  burden  will  be  15  minutes  per 
response  for  a  total  of  70,000  burden 
hours.  The  information  collected  through 
this  survey  will  be  used  to  develop 
safety  and  health  policies  and 
procedures;  statistics  on  the  appropriate 
subclassifications  of  work  injury  and 
illness  cases  (serious  and  disabling 
cases,  work  illnesses,  and  work 
fatalities];  data  essential  for  targeting 
industries  for  inspection  and  in 
evaluating  the  effectiveness  of  Federal 
and  State  programs  in  improving  the 
workplace  safety  and  health  of  workers. 
The  survey  results  will  be  included  in  a 
Report  of  the  President  to  Congress, 
bulletin,  and  press  release.  Survey 
results  will  be  available,  upon  request 
to  other  government  agencies,  academia, 
and  the  public  for  specific  industries  or 
subclassifications.  The  following 
submission  for  approval  of  the  survey 
has  been  submittal  to  OMB  with  a 
request  for  expedited  approval  under 
the  Paperwork  Reduction  Act 

Signed  at  Washington.  DC  this  27th  day  of 
July  1988. 
Paul  E.  Larson, 
Departmental  Clearance  Officer. 

HUJNQ  COOE  4S1044-M 
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S:jnSt:S  Torfr.  BO 


I 

Request  for  0MB  Review 


Important 

ReaC  irjtructions  t>efo*e  co'^pietiig  fcm  Do  not  use  the  same  S^  83 
to  reaucs:  6o:n  ar  Executive  Oroer.  12291  revie*  and  app'ovai  under 
tne  FaperN^ofK  ReCuct;on  Act 

Answer  at'  questions  in  Pan  I  If  this  request  is  for  review  unac  E  0 
12251.  comptete  Pat  II  and  sign  the  regulatory  cetification   I1  th'S 
reow-est  IS  for  aporova'  under  tne  Papenwork  ReSuction  Act  a-.3  5  CFR 
1320,  skip  Part  II.  complete  Par.  Ill  and  sign  the  paperwo'K  certification 


Send  three  copies  o<  this  fo'm,  the  mate'ia:  to  be  reve^ei  .and  for 
paper>Mork— three  copies  o'  the  supporting  state-ne-.:.  to 

Ofice  of  Information  and  Regulatory 'Affairs 
Of*ice  of  Management  and  Budge*'.    " 
Attertion  Docket  Lifa^.  Roo-n  3201 
Washington,  DC  20503 


PART  I. — Complete  This  Part  for  All  Requests. 

1.  Oesafnem/agencjr  a^o  Bureau/office  originating  reg jes; 


U.S.  Department  of  Labor 

Bureau  of  Labor  Statistics  ^ 

Office  of  Safety,  Health  and  Working  Conditions 


3  Na-^* o; person wno ca^ bes: a-swt' Qjestons 'ega'Sing tms regies: 
William  M.    Eisenberq 


2.  Agency  co3« 


2    2 


(202  )  272-3467 


4.  Tiiit  Qt  irtormation  co.icctiC.  o:  ruieria<>ng 


Annual  Survey  of  Occupational  Injuries  and  Illnesses 


5.  Leii  aj!no';>  fo' ir^o'T.aris-.  cc.i*:;'0"  c  f^ie(C'r*  Jr,.r*f  S:a:«  Csat.  PjDnc  a*,  or  Eiecjtiye  O'Ot') 
_29__usc  651 o,    PL    91-596 


6.  AMectec  puOK  fc/ieck  #«  tfit »p:', > 

1  D  lnd.»iOja!so'hsj»*hc'cs 

2  t  Stateo*  toca^gov^'nTierrs 


3  ^  Fa"^s 

*  X-  Bj«  messes  O'or'iffo' profit 


5  U  Tece'ii  agencies  or  employees 

6  C  Non-orodt  institutions 

7E   Small  businesses  Of. 0'gar;Mt'B"iS 


PART  II.— Complete  This  Part  Only  if  the  Request  Is  for  0MB  Review  Under  Executive  Order  12291 


7.  Reg^itation  Wentif.e'  Njfroe'  (RiN) 


__  .  0'.  None  assigned  Q 


t.  Type  of  lucmission  ^cneci  orx  in  t»cn  ctieio'y) 
ClautflCMlien 

1  D  Major 

2  D  Nonmaior 


Sttgt  et  atytlepm§nt  1 

1  □  ProBosea  Of  draft 

2  D  Finai or mterim final. with pr«rp«oposai 

3  Q  Final  or  interim  frial  wrthout  pngr  proposal 


Typ»  0/  rtvitw  rtQuttttd 

1  D  Standard  ' 

2  D  PtnOing 

3  D  Eme'gency 

4  D  Statutory  or  ludicia' dcac'ina 


9.  CFR  section  atfe:tec 
CFR   _ 


10.  Does  this  rejdiation  contain  reporting  or  recorflkeeping  reoui'ements  that  regjire  0MB  app'ovai  under  th«  Pjperworn  fiefluetion  Act 
•ne5CFR1320'       ...  


.  G  Yes        D  No 


11.  Ka  major  rule,  it  there  a  regui.to'yi'npact  analysis  attachea'' 1  U  Yes    2  O  No 

tfNo"OidOMB  waive  the  analysis^ j 3  D  Yes    4  D  No 

Certification  for  Regulatory  Submissions 

In  submitting  this  request  for  OME  review,  the  authorized  regulatory  contact  and  the  program  official  cetify  that  the  requirements  ef  E.G.  12291  and  any  applicable 
policy  directives  have  been  compiieo  with 


Signature  of  program  official 


Date 


Signature  of  autnoraec  legdia'.o'-y  conta: 


Date 


12.  (OMi  ii*»  cnly) 


PifiOji  (C  :i>ent  oo»o«'t 
NSN  7S40-00-634-4034 


U108 


Stanurd Form  13 (»e>  itii 
P'tscrces  Dy  0MB 

5  CFR  1323  and  £0  12291 


Federal  Regirter  /  Vol.  54.  No.  151  /  Tuesday.  August  8. 1989  /  Nnticp, 


32505 


PART  III.— Complete  This  Part  Only  If  the  Request  Is  for  Approval  of  a  Coli.cti«, 
onnformation  Under  the  Paoerw^^rk  P>H.;?tio7^;g;*'r5CFR''fVi;^' 


ion 


PrcSr J^-^'SSSaUcTal'^l^^ty  ';^dT^S'grt^d'2"9>^"'^'.^f^^^^""^  "^^^-^^^^^^V 
erclqyers  maintai^and  reportSn^lS^SS  ^SL  of^^  1904  prescribes  that  certain 
flata  arp  np*v*vi  hu  m  c  ^^J^J^  J^^^^^°'  records  of  Dob-related  ui juries  and  ili™.cc«c  t. 


aata  are  needed  by  BLS  and  OSHA  to  renort  ^    AnrXl^       joo-reiatea  ui^uries  and  illnesses. These 
workers'  safety  Za  health  ^^  job  ^^  "^"^  enforcanent  or  standards  to  guarantee 


14.  Type  Of  mfonnation  collection  (check  only  one) 
Information  eoUeeliom  not  eonttlnod  In  rules 
lQ  Regular  submiuion 
Information  eottectlom  eontalntt  In  ndet 
3  D  Easting  regulation  (no  change  proposed) 
*  U  Notice  of  proposed  rulemaking  (NPRM) 
5  O  Fmal,  NPRM  was  previously  published 


2  LJ  Emergency  Submission  feerriricjr 


ion  an»cr>ee) 


6  Tinal  or  interim  final  without  prior  NPRM 
A  LJ  Regular  submission 
BQ  Emergency  submission  ^e»rtrf«c«fwt#n*cr»d; 


7  Enter  date  of  etperted  or  tetua' Federal 
Register  publication  at  this  stage  o*  ruie-.akmg 
(month.  Oaf.  year) 


15.  Type  of  rev«w  requested  fefteck  only  one) 
I D  New  collection 
2  D  Revwon  ef  a  currently  approved  collection 

S?!?-*"  ^  *!*  *'P"*<'0"  «>»'•  o'  *  currently  approved  collection 
without  any  change  .r  th>  substance  or  in  the  m>;^«n  «<  ".TT!.!:. 


16.  Agency  report  form  number(s)  f,ne/ude  stantlsrg/optienai  form  numDer(s)) 
OSHA  200S,  BLS  13 


*  ^  hii"eiU!r'jr"  °* '  *"•"""*'>'  "PP"^  coi\ecX,on  fo-  wr.jh  ,pp,o*a! 
5  D  Easting  collection  m  use  without  an  0MB  control  m  rrbe- 


17.  Annual  reporting  or  disclosure  buroen 

INumberofresponoents 

2  Number  of  responses  per  respondent 

3  ToUl  annual  responses  (line  i  tirr)ei  line  2) 

<  Mogrj  per  response 

5Tota'heursAftf>e3f,mes/>fif  ^) 

Ig.  Annual  ricorakceping  buroen 

1  Number  of  recordkeepers 

2  Annual  iKMjrs  per  recordkeeper 


2BQ.0Qn 


280.000 


15  tninc;. 


70.000 


3  Teui  recordkeeping  hours  (line  J  f;me$  line  2) 

4  Kecerdkeeping  retention  period  . 
19.  Total  annual  burden 


22.  Purpose  of  mformation  collection  (chtck  as  many  «  ,pp,^; 
1  U  Application  for  benefits 
2S   Program  evaluation 
3©  General  purpose  statistics 

4tJ   Regulatory  or  eomplunce 
5?J  Program  planning  or  management 
6S  Research 
7  □   Audit 


years 


1  RaqucsteOr'Me  Vi  plus  line  18  3)  . 

2  In  current  0MB  inventor    .    .    .    . 

3  Difference  rfcneitesAne^j    .    .    . 
Uplanation  tl  MHaiatKa 

4  Program  change 

5  Adiustment 


70.000 


72.500 


-  2.5QP 


-  2.5PQ 


20.  Currem  (m»t  recant)  OMB  comrol  number  or  commem  number 

,,  i??n-nn4'i 

21.  RequcMao  eiptration  date  ~         — ~" 


23-  Frequency  of  recordkeeping  o'  reporting  fcnec*  aw  Mar  a?y,T 

1  D   Recordkeeping 
Reporting 

2  D  On  occasion 
3D  Weekly 

4  D  Monthly 

5  O  Quarterly 

6  LJ  Semi-annually 

7  S  Annually 
S  O  Biennially 

9  U  Ottier  (Oeseribe) ^__ 


.Sepmtsr.JSL  .1221. 


v^etlierespondenta  primarily  educational  agencies  or  institutions 


24.  Respondents '  obiigat«n  to  comply  (check  the  strongest  obUgation  that  applies) 
1  D   Voluntary 

2D  Required  to  obuin  or  retain  a  benefit 
3\-l  Manoatory 


26.0ocsttie 


aireiKj-  uic  sampling  to  telect  raspendenu  or  dees  the  agency  recommend  or  prescribe  the 


or  11  tne  poma7  Purpcw  of  t^e  coltectw  rweq  to  Federal  «»ucaton  prorams?  Dves  E 


No 


byresponointtfTT  .    .'  .  ■-^-«™  •-  »«  ™  agency  recommend  or  prescribe  the  um  ef  samplir«  or  lUtotKal  maiyss 


27.  Regulatory  eutrtenty  for  the  mformation  collection " 

-.Ji3. —  crR_J5M. 


EvesONo 


—  ;er. 


FR. 


cor.OttierCapeofy; 


hpsrwerk  CertMicaUoir ■ 


program  officai     '   j     '  j^"^'  P      I  t- 

■: t\  5cb«ftfer^so^a£e  ^feissionerTfe 

r--        ■  r : 


onoai  or  an  autfiemed 


Vesley 
W>K«o<  agency  hM&thi 


Paul  I.  Lanoa.-  Departaeot  Clearance  Officer  (OAS 


WLUMO  CODE  4510-24-C 


*«»e»rch  tai  ttilvation 


Date 


7/17/89 


Dale  ^   c-< 


BEST  COPY  AVAILABLE 
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SUPPORTING  STATEMENT 

Annual  Survey  of  Occupational 
Injuries  and  Dlneaaes  and 
Prenotiflcation  of  Recordkeeping 
Requirements  for  Participation  in  the 
Survey. 

A.  lustification 

1.  Background  Section  24(a)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  use  051]  requires  the  Secretary 
of  tabor— in  consultation  with  the 
Secretary  of  Health  and  Human 
Service*— to  develop  and  maintain  an 
effective  program  of  collection, 
compilation,  and  analysis  of  statistics 
on  occupational  injuries  and  illnesses. 
Section  24  also  encourages  the  Federal 
government  to  enlist  the  aid  of  States  in 
developing  and  conducting  statistical 
programs  to  meet  the  data  needs  of  the 
States  as  well  as  its  own.  Sections 
8(c](l],  (2),  8(g](2],  24(a],  and  24(e]  of  the 
Act  spedficaUy  require  the  Secretary  of 
Labor  to  design  and  implement  a  system 
requiring  employers  covered  by  the  Act 
to  maintain  records  of  occupational 
injuries  and  illnesses  and  to  submit 
periodic  reports  to  the  Secretary  of 
Labor  upon  request. 

In  Secretary's  Order  No.  12-71,  the 
Secretary  of  Labor  delegated  to  the 
Commissioner  of  the  Bureau  of  Labor 
Statistics  (BLS)  the  responsibility  for 
"Furthering  the  purpose  of  the 
Occupational  Safety  and  Health  Act  by 
developing  and  maintaining  an  effective 
program  of  collection,  compilation, 
analysis  and  publication  of  occupational 
safety  and  health  statistics."  Tlie 
Secretary  further  directed  the 
Commissioner  to  coordinate  the  above 
functions  with  the  Assistant  Secretary 
for  Occupational  Safety  and  Health 
Administration  (OSHA).  The  regulations 
concerning  recordkeeping,  reporting  and 
access  to  records,  developed  in 
cooperation  with  OSHA,  are  contained 
in  29  CFR  Part  1904. 

Copies  of  the  appropriate  sections  of 
die  OSH  Act  29  CFR  Part  1904,  and  die 
annual  survey  form,  OSHA  No.  200-S, 
are  included  in  appendices  to  Uiis 
package.  Recordkeeping  forms  and 
reconUceeping  guidelines  promulgated 
under  29  CFR  Part  1904  are  currentiy 
awaiting  OMB  approval  (1220-0029) 
with  an  expected  expiration  date  of 
December  31, 1990.  Recordkeeping 
burden  for  employers  prenotified  for  the 
annual  survey  is  included  in  ^e  OMB 
No.  1220-0029  inventory. 

2.  Reasons  for  survey.  The  purpose  of 
the  Act,  as  stated  in  Section  2(b),  is  to 
assure,  as  far  as  possible,  every  working 
man  and  woman  in  the  Nation  safe  and 
healthful  working  conditions.  The 
primary  national  measure  of  the 
progress  toward  achieving  this  purpose 


is  the  change  in  the  overall  rate  of 
occurrence  of  work  injuries  and 
illnesses  (by  industry),  i.e.,  the  Total 
Recorded  Cases  (TRC)  rate.  To 
determine  the  chang e  in  the  rate,  it  is 
necessary  to  annua£y  determine  the 
number  of  work  injory  and  illness  cases 
and  the  level  of  woikers'  exposure. 
Additionally,  the  Act  places  special 
emphasis  on  serious  and  disabling 
cases,  work  illnesses  and  work 
fatalities.  To  measia-e  the  progress  in 
these  areas,  it  is  necessary  for  the 
survey  to  provide  accurate  statistics  on 
the  appropriate  subclassifications  of 
work  injury  and  illness  cases. 

The  annual  OSH  siurey,  conducted 
by  BLS  and  cooperating  State  agencies, 
provides  data  which  not  only  meet  all 
the  requirements  of  the  Act  but  also  are 
used  in  virtually  every  area  of  OSHA's 
program.  Data  from  the  survey  are  used 
to  prioritize  OSHA's  scarce  resources. 
Data  are  essential  to  target  industries 
for  inspection  and  in  evaluating  the 
effectiveness  of  Federal  and  State 
programs  in  improving  workplace  safety 
and  health  of  workers.  For  these 
reasons,  it  is  necessary  to  provide 
estimates  separately  for  non-18(b] 
States  and  for  18(b)  States.  To  evaluate 
the  effectiveness  of  the  Federal  and 
State  programs  over  time,  the  industry 
detail  produced  by  the  survey  must  be  at 
the  same  industry  level  and  with  the 
same  reliability  as  fai  previous  surveys. 

Further,  the  data  also  play  an 
important  part  in  the  administrative 
procedures  mandated  by  the  Supreme 
Court  that  allow  OSHA  to  obtain  search 
warrants.  Others  using  the  survey  data 
include  NIOSH,  local  government 
agencies,  academia,  various  ''■■ 
corporations  in  the  private  sector  and 
the  general  public. 

Efforts  to  fulfill  the  Congressional 
mandate  that  the  Federal  government 
protect  employees  from  safety  and 
health  dangers  on  the  job  would  be 
severely  hampered  by  incomplete, 
inconsistent,  and  inaccurate  data. 
Therefore,  the  annual  OSH  survey 
should  be  maintained  at  its  current  level 
due  to  the  widespread  use  of  the 
information  it  produces  and  the  absence 
of  superior  substitute  sources  of  such 
information. 

3.  Use  of  technology  to  reduce 
employer  burden.  During  1978  and  1979, 
the  recordkeeping  survey  collection 
form  was  modified  which  resulted  in  an 
estimated  75  perceat  reduction  in  time 
spent  by  employers  to  complete  the 
survey  form.  The  changes  initiated 
resulted  from  modification  of  the  basic 
records  employers  are  required  to 
maintain. 

Basic  records  are  also  permitted  to  be 
maintained  in  facsimile  on  data 


processing  equipment.  Subject  to 
restrictions  in  29  CFR  Rart  1904.2.  Use  of 
such  technology,  including  the 
advantages  of  centralization,  has 
reduced  employers'  burden. 

BLS  has  also  implemented  a  special 
subsampling  procedure  for  large  multi- 
establishment  companies.  Some 
companies  felt  overly  burdened  by 
survey  requests  covering  a  number  of 
establishments  normal^  clustered  in  the 
Unemployment  Insurance  (U.I.) 
sampling  frame.  Lists  of  individual 
establishments  of  multi-establishment 
companies  are  not  normally  available 
for  use  by  BLS  for  sampling  for  the 
survey.  If  mutual  beneflts  may  result 
from  the  procedure,  the  company  was 
asked  to  voluntarily  supply  BLS  with 
establishment  detail  including  address, 
employment,  identifying  information 
(company  store  number,  etc.],  Standard 
Industrial  Classification  (SIC)  code  or 
equivalent  information,  and  State  U.I. 
account  number.  This  information  was 
then  coded  by  the  Biu-eeu  and  the 
resulting  file  used  for  sampling  for  the 
annual  OSH  survey.  Approximately 
5,700  of  the  280,000  respondents  to  the 
annual  survey  are  selected  from  this  file. 

Currently  230  companies  with  58,258 
establishments  are  included  in  this 
special  subsampling  procedure.  As  a 
result  the  vast  majority  of  their  burden 
complaints  regarding  ^e  mandatory 
OSH  survey  have  been  satisfactorily 
resolved. 

By  using  improved  statistical  and 
sampling  techniques,  the  BLS  has  been 
able  to  reduce  the  survey  sample  size 
from  650,000  in  1972  to  240,000  private 
sector  establishments  and  40,000 
government  agencies  in  1988  (Appendix 
D).  Recordkeeping  exemptions  have 
reduced  the  number  of  establishments 
regularly  keeping  records  from  over  3 
million  in  1972  to  about  975,000  in  1988. 

4.  Efforts  to  identify  duplication.  As 
nearly  all  employers  are  covered  by  the 
Act,  the  survey  is  able  by  itself  to 
produce  statistics  for  ^most  all 
industries.  However,  to  provide 
comprehensive,  private  sector  estimates, 
it  is  necessary  to  secure  data  from  other 
Federal  agencies  having  statutory 
authority  affecting  the  safety  and  health 
of  employees  in  coal,  netal,  and  other 
nonmetal  mining;  on  railroads;  and  in 
nuclear  energy  facilities.  Since  passage 
of  the  Act  in  1970,  BLS  has  explored 
with  agencies  which  had  safety  and 
health  mandates  the  feasibility  of 
adopting  the  OSHA  recordkeeping 
definitions.  In  this  way,  all  employers 
would  be  maintaining  equivalent 
records  and  thus  would  facilitate  the 
collection  of  uniform  statistics  for 
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compilation  of  national  private  sector 
estimates. 

Data  conforming  to  OSHA 
recordkeeping  definitions  are  provided 
by  the  Mine  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  for  mining  employers  and  by  the 
Federal  Railroad  Administration,  U.S. 
Department  of  Transportation,  for 
railroad  employers.  Participation  in  the 
BLS  annual  survey  by  contractors  who 
operate  nuclear  energy  facilities  became 
a  requirement  of  the  Energy  Research 
and  Development  Administration 
(ERDA)  in  1971.  To  satisfy  ERDA 
requirements,  these  contractors  furnish 
ERDA  with  a  duplicate  copy  of  the 
completed  survey  form. 

In  addition,  sampling  files  are  cliecked 
manually  and  mechanically  by  BLS  and 
State  staff  for  duplication. 

5.  Availability  of  data  from  existing 
sources.  The  work  injury  and  illness 
data  to  be  collected  in  the  survey  are 
not  available  fi'om  any  other  source.  The 
only  existing  large  body  of  work  injury 
and  illness  information  is  located  in 
workers'  compensation  programs; 
however,  many  States  do  not  include  all 
the  specific  kinds  of  work-related  cases 
which  the  Act  requires  employers  to 
record  and  report. 

Additionally,  coverage  and  reporting 
differences  among  States  and  lack  of 
uniformly  complete  records  prevent  the 
workers'  compensation  programs  from 
providing  statistically  accurate  data  for 
national  estimates,  llierefore,  data  from 
State  workers'  compensation  programs 
cannot  serve  as  a  replacement  for  the 
annual  s\wey. 

6.  Minimizing  small  employer  burden. 
Since  the  small  employers  have  lesser 
impact  on  the  estimates  than  the  larger 
employers,  BLS  minimizes  the  burden 
upon  small  employers  by  using  a  highly 
efficient  stratified  random  sampling 
plan.  Under  this  sampling  plan,  the 
laiger  employment  units  within  an 
industry  have  a  higher  probability  of 
selection  than  the  smaller  employment 
units.  As  can  be  determined  from  the 
attached  tables  (Appendix  E),  on 
average  small  employers  (1-10 
employees)  are  sampled  successfully  at 
the  rate  of  1.9  percent,  while  the  large 
employers  (500  employees  and  above] 
are  sampled  at  the  rate  of  64.5  percent. 
Thus,  chances  of  sample  selection  for 
small  employers  is  fairly  minimal. 

The  recordkeeping  regulations  in  29 
CFR  Part  1904  exempt  small  employers 
(those  with  less  than  11  employees)  in 
all  industries  from  routinely  keeping 
OSHA  records.  Their  participation  is 
only  required  if  they  are  prenotified  in 
advance  that  they  are  required  to 
participate  in  the  survey  for  a  given 
year. 


In  addition,  die  Labor-HHS 

appropriation  limits  OSHA's  activities 
concerning  small  farm  employers.  In 
essence,  farm  employers  with  10  or 
fewer  employees  are  totally  exempt 
from  any  OSHA  regulation  ch*  activity 
involving  Federal  frinds  and  are, 
therefore,  omitted  from  the  survey 
sample.  Pending  any  permanent  change 
in  the  regulations,  OSHA  will  continue 
to  exempt  this  group  of  farm  employers. 

7.  Consequence  of  less  frequent 
collection.  Operational  and  budgetary 
issues  make  collecting  survey  data 
annually  essential.  The  annual  siwey  is 
a  cooperative  program  with  State 
agencies  which  are  partially  funded  by 
the  Federal  government  to  collect  and 
process  the  survey  data,  and  share  the 
data  with  the  BLS  for  generating 
nationeil  estimates.  Since  the  State  grant 
agencies  must  finance  half  the  costs  by 
appropriation  requests  to  their  own 
State  legislatures,  many  of  which 
convene  and  appropriate  funds  over  a 
cycle  which  may  be  different  frx)m  the 
Federal  budget  cycle,  it  is  likely  that 
many  States  would  dhop  out  of  the 
program  rather  than  participate  in  a 
program  of  less  frequent  scheduling.  If 
States  do  drop  out  the  Federal 
government  would  need  to  assume  the 
collection  of  the  data  at  an  increased 
cost. 

At  a  joint  meeting  of  the  Occupational 
Safety  and  Health  Statistics  Committee 
of  the  Labor  Research  Advisory  Council 
and  the  Business  Research  Advisory 
Council  on  August  4, 1977,.  a  resolution 
was  adopted  opposing  a  change  in  the 
frequency  of  the  annual  survey.  The 
resolution  asserted  that  a  less  frequent 
survey  would  be  "less  responsive  to  the 
needs  and  considerations  of  the 
profession.  Congress,  and  the  public  if 
carried  out  at  less  frequent  periods." 

8.  Inconsistencies  with  5  CFR  Part 
1320.6  guidelines.  The  forms  and 
guidelines  are  in  accordance  with  5  CFR 
1320.6. 

9.  Consultations.  Semiannually,  BLS 
meets  with  program  committees  of  the 
Business  Research  Advisary  Council 
and  the  Labor  Research  Advisory 
Council  to  review  programs  and  to 
solicit  advice  and  recommendations  for 
program  enhancement.  Following  are 
the  names  of  the  committee  chairmen: 
Committee  on  Occupational  Safety  and 

Health,  Business  Research  Advisory 
Council,  Chairman.  Raymond  C.  Ellis, 
Jr..  American  Hotel  and  Motel 
Association,  202-289-3100; 
Committee  on  Occupational  Safety  and 
Health,  Labor  Research  Advisory 
Council  Chairman,  Eric  Frumin, 
Amalgamated  Clothing  and  Textile 
Workers  Union.  212-242-0700. 


Annually,  BIS  holds  a  conference 
with  the  State  agencies  which  receive 
grants  or  contracts  to  oondnct  the 
annual  survey,  and  meets  periodically 
with  OSHA.  and  NIOSH  representatives. 
A  list  of  State  agency  refwesentatives  is 
available  on  request  Fcdlowiog  are  the 
names  of  die  OSHA  and  NIOSH 
representatives: 

Frank  Frodyma,  Acting  Director, 
Directorate  of  Policy,  Occtpational 
Safety  and  Health  Administration. 
U.S.  Department  of  Labor,  202-S2»- 
8021: 

Thomas  Bender,  MD^  Director,  Division 
of  Safety  Research.  National  Institute 
for  Occupational  Sa&ty  and  Health. 
U.S.  Department  of  Health  and 
Human  Services,  FrS-291-4S95: 

Todd  Frazier.  Chiet  Surveillance 
Branch.  National  Institute  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Healdi  and  Human 
Services,  FTS-684-4304. 

All  recommendations  or  issues 
suggested  by  the  State  agencies  have 
been  initiated  or  te»oived.  Periodically 
BLS  consults  with  OMB  and  receives 
OMB  approval  of  the  annual  survey 
package.  The  current  OMB  contact  is 
Milo  Sunderhauf. 

10.  Confidentiality.  Commissioner's 
Order  No.  2-80  outlines  BLS  poUcy 
regarding  the  confidentiality  of  records. 
The  State  agencies  are  bound  to  this 
policy.  The  policy  states:  "In 
conformance  witii  existing  law  and 
Department  regulations,  it  is  the  policy 
of  the  Bureau  of  Labor  Statistics  that 
data  collected  or  maintained  by.  or 
under  the  auspices  of  the  Bureau  under 
a  pledge  of  confidentiahty  shall  be 
treated  in  a  manner  dtat  will  assure  that 
individually  identifiable  data  will  be 
accessible  only  to  authorized  persons 
and  will  be  used  only  for  statistical 
purposes  or  for  other  purposes  made 
known  in  advance  to  the  respondent" 

The  reporting  form.  OSHA  No.  200-S, 
carries  the  statement  "The  information 
collected  on  this  form  will  be  used  for 
statistical  purposes  only  by  the  BLS. 
OSHA  and  the  cooperating  State 
agencies." 

11.  Sensitive  questions.  None  are 
asked. 

12.  Cost  to  the  Federal  government. 
The  total  cost  for  collecting  and 
processing  the  aimual  survey  data  will 
be  approximately  $5.3  million.  Further 
information  will  be  furnished  on  request. 
Respondent  cost  is  estimated  at  $760,000 
based  on  a  wage  of  $10  an  hour  plus 
postage. 

13.  Estimation  of  respondent  burden. 
Based  on  experience  with  the  current 
survey  form  which  has  been  used  since 
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the  1978  survey,  each  of  the  280,000 
sample  units  will  spend  an  average  of  15 
minutes  to  complete  the  form.  The  total 
burden  is  therefore  70.000  hours.  A 
reporting  burden  statement  is  included 
in  the  instructions  for  completion  of  the 
OSHANO.200-S. 

All  employers  in  the  sample  are 
required  by  29  CPR  Parts  ig04.2(a).  (b), 
1904.15(b).  and  1904.16(a)  (by 
prenotification)  to  have  maintained  a 
Log  and  Summary  of  Occupational 
Injuries  and  Illnesses  (OSHA  No.  200). 
Completion  of  the  injuiy  and  illness 
summary  (section  VI)  of  form  OSHA  No. 
200-S  requires  copying  the  data  from  the 
TOTAL  line  of  Form  OSHA  No.  200.  For 
the  question  on  the  description  of  the 
cause  of  the  fatality,  from  previous 
surveys  it  is  estimated  that  less  than  1 
percent  of  the  siuvey  respondents  will 
need  to  provide  this  information.  Data 
for  the  questions  on  average 
employment  and  hours  woriced  are 
directly  available  or  easily  estimated 
from  records  required  by  other  State  or 
Federal  government  programs. 

Estimation  of  recordkeeping  burden 
for  the  prenotified  employers  covered 
under  29  CFR  1904.15(b)  and  16(a]  is 
incorporated  in  0MB  No.  1220-0029. 

14.  Change  in  burden  hours.  Total 
burden  hours  have  been  reduced  by 
2.500.  from  72,500  to  70.000  hours.  The 
change  is  due  to  the  elimination  of  the 
burden,  on  companies  which  are 
selected  from  the  sampling  frame  of 
large  multi-establishment  companies,  to 
update  their  company  files.  The  multi- 
establishment  sampling  procedure  will 
be  dropped  in  calendar  year  1991  due  to 
the  planned  improvements  to  the  U.I. 
sampling  frame. 

15.  Tabulation/publication  timetable. 
Results  from  the  survey  are  published  in 
a  press  release  and  in  a  bulletin.  Data 
are  also  published  in  the  President's 
Report  on  Occupational  Seiety  and 
Health,  an  annual  report  to  the  U.S. 
Congress. 

Listed  below  is  a  summary  timetable 
which  identifies  the  major  collection 
phases  and  tentative  dates  for 
publishing  the  data. 

December — Prenotification  mailing. 
January— Initial  mailing  of  OSHA  No. 

200-S  forms  to  sample  units. 
February — Second  request  mailing  to 

nonrespondents. 
May-4Cey  nonrespondents  identified 

and  follow-up  initiated. 
May^-<;ertified  mailing  to  key 

nonrespondents  completed. 
July—Active  collection  of  data  closed. 
November— Results  issued  in  news 

release. 
May— Detailed  results  issued  in  a 

bulletin. 


B.  CoUection  of  informatioa  employing 
statistical  methods  I 

1.  Description  of  universe  and  sample 

Universe.  The  potential  nimiber  of 
respondents  (establishments)  covered 
by  the  scope  of  the  survey  is  5  million, 
although  less  than  1  million  employers 
keep  records  on  a  routine  basis  due  to 
recordkeeping  exemptions  for  employers 
in  low  hazard  industries  and  employers 
with  less  than  11  employees,  or  having 
no  recordable  case&  The  occupational 
injury  and  illness  data  reported  through 
the  annual  survey  are  based  on  records 
which  employers  in  the  following 
industries  maintain  under  the 
Occupational  Safety  and  Health  Act: 
Agriculture,  forestry,  and  fishing,  SIC 
01-09;  oil  and  gas  extraction,  SIC  13; 
construction,  SIC  15-17;  manufacturing, 
SIC  20-39;  transportation  and  public 
utilities,  SIC  41-^2  and  44-49;  wholesale 
trade,  SIC  50-51;  and  selected 
prenotified  units  in  retail  trade,  SIC  52- 
59;  finance,  insurance,  and  real  estate, 
SIC  60-67;  and  services,  SIC  70-87  and 
89.  Excluded  from  the  national  survey 
collection  are  self-employed  individuals; 
farmers  with  fewer  than  11  employees; 
employers  regulated  by  other  Federal 
safety  and  health  laws;  and  Federal, 
State,  and  local  government  agencies. 
Some  participating  States  collect  data 
from  State  and  local  government 
agencies  for  use  in  their  State  estimates. 

Sample.  A  strati^d  probability 
sampling  design  is  used  for  the  survey, 
and  the  sample  is  selected  by  using  a 
systematic  sampling  procedure  with  a 
random  start  for  each  strata.  Based  on 
the  survey's  design  criteria,  a  sample  of 
280,000  private  and  government 
respondents  from  a  potential  universe  of 
5  million  establishments  is  required.  The 
units  on  the  frame  are  stratified  based 
on  geography,  industry,  and 
employment.  Since  the  survey  is  a 
Federal-State  cooperative  effort,  the  first 
characteristic  used  to  stratify  the  units 
is  the  State;  this  is  to  enable  all  the  State 
grantees  participating  in  the  survey  to 
produce  estimates  at  the  State  level.  The 
units  are  further  stratified  by  SIC  code 
and  employment  size  class.  Hence,  the 
total  number  of  possible  stratification 
cells  is  approximately  234,000  (i.e., 
STxSICxSZC  =  52X500X9).  A 
condensed  summary  of  the  sampling 
frame  and  the  sample  at  the  national 
level  by  major  industry  divisions  is 
provided  in  the  attached  table 
(Appendix  E).  Additional  detailed  tables 
are  available  upon  request. 

Response  rate.  The  survey  is  a 
mandatory  survey  with  an  overall 
useable  response  rate  of  about  94 
percent  based  on  the  1987  survey  data 
(latest  survey  for  wdiich  data  are 


tabulated).  The  response  rate  for  future 
surveys  is  expected  to  be  about  the 
same. 

2.  Statistical  methodology. 

Survey  design.  The  aanual  survey  is 
fully  based  on  probability  survey  design 
theory  and  methodology  at  both  the 
national  and  State  design  levels.  This 
methodology  provides: 


•  A  statistical  foundation  for  drawing 
inference  to  the  full  universe  being 
studied. 

•  A  basis  for  developing  a  required 
sample  size  to  satisfy  survey  reliabihty 
requirements. 

While  there  were  many 
characteristics  upon  which  the  national 
design  could  have  been  based,  ELS 
elected  to  use  the  TRC  rate.  This  was 
considered  by  BLS  to  be  one  of  the  most 
important  characteristics  and, 
importanUy,  the  least  variable  therefore 
requiring  the  smallest  sample  size. 

Additionally,  to  fulfill  the  needs  of 
users  of  the  survey  statistics,  the  sample 
is  to  provide  industry  estimates.  A  list  of 
the  industries  for  which  estimates  are 
required  is  compiled  by  BLS  after 
consultation  with  the  principal  Federal 
users.  The  sample  is  designed  to 
generate  data  at  the  2-digit  SIC  industry 
level  in  agriculture,  forestry,  and  fishing; 
the  3-digit  level  in  oil  and  gas  extraction, 
construction,  and  transportation  and 
public  utilities;  the  4-digit  level  in 
manufacturing;  and  the  2-digit  level  in 
SIC's  50-89,  except  for  some  3-  and  4- 
digit  estimates  for  high  rate  industries  in 
this  range  of  SIC's  as  required  by 
OSHA. 

Sample  procedure.  The  principal 
features  of  the  OSH  probability  sample 
design  are  its  use  of  stratified  random 
sampling  with  a  Neyman  allocation.  The 
characteristics  used  to  stratify  the  units 
are  the  State,  SIC  code*  and  employment 
size  class.  Since  these  characteristics 
are  highly  correlated  with  the 
characteristics  that  the  survey  is  to 
measure,  stratified  sampling  provides  a 
gain  in  precision  and  thus  results  in  a 
smaller  sample  size.  The  Neyman 
allocation  procedure  produces  the 
minimum  sample  size  required  to 
achieve  the  desired  level  of  reliability 
for  an  estimate.  For  lai^er  employment 
size  classes,  the  allocation  procedures 
place  virtually  all  of  the  establishments 
of  the  frame  in  the  sample;  as 
employment  decreases,  smaller  and 
smaller  proportions  of  establishments 
are  included  in  the  sample. 

As  mentioned  before,  a  probability 
sample  is  selected  by  using  a  systematic 
sampling  procedure  with  a  random  start 
for  each  strata. 
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The  siurey  will  be  conducted  by  mail 
questionnarie  through  BLS- Washington 
and  the  State  statistical  grant  agencies 
and  State  contract  agencies  receiving 
Federal  funds  to  participate  in  the 
survey. 

Estimation  procedure.  The  survey's 
estimates  of  the  population  total  are  first 
based  on  the  Horvitz-Thompson 
estimator  which  is  an  unbiased 
estimator.  The  precision  of  the  estimates 
is  further  improved,  hence  a  reduction  in 
sample  size,  by  using  the  ratio  estimator 
which  utilizes  available  auxiliary 
information  that  is  correlated  writh  the 
characteristics  which  are  to  be 
measured.  The  estimates  of  the 
incidence  rates  are  calculated  as:  N/EH 
X  200,000,  where: 

N  =  number  of  injuries  and  illnesses  or  lost 

workdays 
EH  =  total  hours  worked  by  all  employees 

during  a  calendar  year 
200,000  =  base  for  100  full-time  equivalent 

workers  (working  40  hours  per  week.  50 

weeks  per  year). 

Required  accuracy.  For  the  national 
all  industry  estimate  of  Uie  TRC  rate,  the 
sample  size  is  set  to  insure  that  a  year- 
to-year  difference  of  .10  or  more  will  be 
statistically  significant  at  the  95  percent 
confidence  level.  A  target  relative 
sampling  error  for  year-to-year  changes 
in  the  TRC  rate  is  also  set  for  each 
industry  estimate  requried  by  OSHA. 
These  targets  vary  ftim  8  percent  to  37 
percent  at  the  95  percent  confidence 
level  with  the  average  being  15  percent 

All  State  statistical  grant  agencies 
participating  in  the  survey  produce 
industry  estimates  at  the  State  level.  To 
enable  these  States  to  produce  reliable 
estimates,  their  samples  are 
supplemented  with  additional  units.  In 
the  recent  aimual  surveys  (1978-87), 
these  supplemental  tmits  have  also  been 
used  in  the  national  estimates. 

Unusual  problems.  The  primary 
sampling  source  for  the  aimual  OSH 
survey  is  each  State's  Unemployment 
Insurance  Account  address  file. 
Depending  on  the  State,  address  records 
may  be  at  the  establishment  level,  a 
country-wide  level,  or  even  a  State-wide 
level.  In  the  case  of  large  multiple- 
establishment  companies,  a  record  may 
cover  a  large  number  of  establishments 


requiring  the  consolidation  of  each 
establishment's  OSHA  records  into  a 
single  survey  report.  Some  companies 
have  perceived  these  siuvey  reports  as 
overly  burdensome. 

In  response,  the  Bureau  devised  a 
special  subsampling  procedure  based  on 
establishment  lists  voluntarily  provided 
by  companies  in  past  years.  Currentiy 
230  companies  with  58,258 
establishments  have  provided 
establishment  lists.  Sample  units  are 
selected  from  this  file  using  the  same 
statistical  methodology  as  the  regular 
sample.  Duplication  of  reports  between 
files  is  eliminated  using  a  mechanical 
method  utilizing  Unemployment 
Insurance  Account  numbers  and 
manually  reviewing  sample  tmits. 

3.  Statistical  reliability 

Response  rates  and  nonresponse 
adjustment  The  survey  is  a  mandatory 
siuvey  which  achieves  an  overall  usable 
response  rate  of  about  94  percent.  The 
following  techniques  are  employed  to 
help  maximize  survey  response: 

•  A  follow-up  mailing  to 
nonrespondents  in  February. 

•  A  certified  mailing/or  telephone 
follow-up  of  key  nonrespondents  in 
May. 

"This  high  level  of  response  greatiy 
aids  in  protecting  the  survey  estimates 
itom  nom%sponse  bias.  The  data  for  the 
remaining  6  percent,  that  is  the 
noiu^spondents,  are  imputed  itom  the 
respondent  data  using  a  weighting  cell 
adjustment  technique. 

Survey  sampling  errors.  The  survey 
utilizes  a  full  probability  siuvey  design 
which  makes  it  possible  to  determine 
the  required  sample  size  needed  to 
satisfy  the  specified  level  of  reliability 
for  survey  estimates.  In  addition,  it 
permits  the  calculation  of  the  achieved 
level  of  reliability  (i.e.,  the  sampHng 
error)  for  each  survey  estimate. 

The  survey  in  its  design  and 
implementation  controls  on  the  required 
level  of  reUabiUty  for  the  survey 
estimates  and  produces  the  required 
survey  estimates  along  with  the 
corresponding  estimates  of  sampling 
error  at  the  national  level.  Based  on  past 
surveys  (1972-87),  the  estimates  of  the 
sampling  errors  obtained  from  the 
survey  are  very  close  to  the  required 


(target)  levels.  As  in  the  past  it  is 
expected  that  the  OSH  survey  data  will 
yield  the  required  level  of  reliability  for 
the  national  TRC  rate,  for  the  industry 
and  State  detail  required  by  OSHA,  and 
for  the  industry  detail  required  by  the 
States. 

4.  Testing  procedures,  the  survey  was 
first  undertaken  in  1972  with  a  sample 
size  of  approximately  650,000.  Since 
then  BLS  has  made  significant  progress 
toward  reducing  respondent  burden  by 
employing  various  statistical  survey 
design  techniques;  the  present  sample 
size  is  about  280,000.  BLS  is  continually 
researching  for  methods  that  will  reduce 
the  respondent  burden  without 
jeopardizing  the  reliability  of  the 
estimates.  At  the  present  time,  BLS  has 
underway  several  pilot  surveys  to  test 
alternative  data  collection  forms  and 
procedures.  Present  plans  anticipate 
implementation  of  a  revised 
recordkeeping  system  in  calendar  year 
1991.  Currentiy,  BLS  also  utilizes  quality 
control  techniques  to  maintain  the 
current  system's  high  level  of  reliability. 

5.  Statistical  responsibility.  The 
Statistical  Methods  Group,  Chief,  Phil 
Gilliland  is  responsible  for  the  sample 
design  which  includes  selection  and 
estimation.  His  telephone  number  is 
202—523-5922.  The  sample  design  of  the 
survey  conforms  to  professional 
statistical  standards  and  to  0MB 
Circular  No.  A46. 

Survey  responsibility.  The  Federal- 
State  Periodic  Surveys  Project  Office, 
Chief,  Elaine  Chen-Nash,  is  responsible 
for  standardizing  the  data  collection 
procedures  and  data  editing 
methodology.  Her  telephone  number  is 
202— 727-544&  The  survey  is  conducted 
by  this  office,  and  those  State  statistical 
grant  agencies  and  State  contract 
agencies  receiving  Federal  funds  to 
participate  in  the  survey.  The  names  and 
addresses  of  these  agencies  are 
available  upon  request 

Analysis  and  publication 
responsibilities.  The  Office  of  Safety. 
Health  and  Working  Conditions. 
Assistant  Conunissioner,  William  M. 
Eisenberg,  is  responsible  for  these 
functions.  His  telephone  number  is  202 — 
272-3467. 
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pos«w  only   by  tha   BLS.   OSHA.   »n<»  th»  eoop»f«infl  Slaf  Agencwt 
SI  Sch  No  CS  Su»  "  


APPENDIX    C 


U.S.  OefMrtiMM  of  Labor 

BufMu  el  labor  SWWk»  tor  the  Occupational  S«<»>y  and  Heil»Admml«^ 


THIS    REPORT    IS    MANOATORV    UNDER    PUBLIC^LAW 
CAN    RESULT    IN    THE    ISSUANCE    OF   CITATIONS    AND 


91-696.    FAILURE    TO    REPORT 
ASSESSMENT   OF    PENALTIES 


"^ktA  Mo   1^26-004^ 
Appfo»a<  Exp. 


EDIT 


ANNUAL  AVERAGE 
EMPLOYMENT  IN  1tS9 

Eniw  the  average  number 
o(  amptoyeas  wtio  wertietf 
during  ca4er«<lar  year  1969 
in  me  estab<istwnant(8) 
covered  t>y  this  report.  In- 
clude aN  classes  ol  em- 
ployees luN-linw.  pan- 
.  me.  seasonal,  temporary, 
etc   See  the  irtstructions 
for  an  eiiamp4e  o(  an  arv 
nual  average  employment 
caicuiaiion  (Iteimd  to  Mie 
n»tn»l  nrftofe  numbtr.} 


I.  TOTAL  HOURS 
WORKED  m  1969 

Enter  ttM  total  number  of 
hours  ectualty  «*orlied 
during  1969  by  aR  em- 
ployees eovered  by  ttMa 
report  DO  NOT  include 
any  norvworit  hme  even 
though  paid  such  aa  vaca- 
tions, sick  leave,  etc  H 
employeea  worked  fen* 
hours  in  1969  due  to  lay- 
otts.  atrikes.  Dree,  ale- 
exptaM  under  Comments 
(section  VII)  (neuMl  «•  Um 
} 


NATURff  Of  aUSINCSS  IN  1t69 

B.  EnMr  \t\  Of^itt  ol  in*- 


M 

A.  Cheek  the  boi  ««tiich 
beat  describes  the  gerteral 
type  ol  actMty  performed 
by  the  establishments)  in- 
cluded in  this  report 

UAgriculture 

UForestry 

LlFishtng 

G  Mining 

U  Construction 

OManufaeluring 

DTranspottation 

LJ  Communication 

D  Public  UtiNtiea 

DWholasale  Trade 

URataH  Trade 

DFinenee 

Ulnauranoe 

DRaai  Estate 

OSarvicea 

UPubWe  Administratton 


Complete  this  report  whettm  or  rtot  there  were 

recordable  occupational  injuries  or  illnesses. 

PLEASE  READ  THE  ENCLOSED  INSTRUCTIONS 


Burden  Statement  Located  in  instruction* 


Complett  and  return  ONLY 
THIS  FORM  within  3  weeke 


REWAT  LOCATION  AND  nCNTlnCATION 

Complete  th«  report  tor  the  esiablishment(s)  eovarM  by  the  daacrlpiton  below 


penatKe  the  principal 
products.  Hnes  ol  trade, 
aaivieea  or  other  activi- 
ties. For  each  entry  else 
kickide  the  approximate 
pereem  ol  total  1969 
armual  vahie  o<  produc- 
Iton.  seles  or  receipts. 


OSHA  No  200-S  (Revised  December  1989) 


C    N  this  report  ir>- 
dudes  any  eatabiish- 
ment(s)  which  per- 
lorm  services  lor 
ether  units  el  your 
company,  ittdicaie 
the  primary  type  ol 
service  or  support 
providad  (Cheeftaa 
•"•"I' aa  applK-) 

1  DCantral 

adminiatration 
2.  UReaearch.  develop' 

merit  and  testing 
3  nsiorage 

(warehouse) 
4.  UOther  (spedly) 


Pleaaa  indicate  any  address  changes  below 


IV.    MONTH  OF  OSHA 
INS^CTION 

N  the  establishmeni(s) 
covered  by  this  report 
had  eHher  a  Federal  or 
State  OSHA  compliance 
inspectkm  during  cal- 
endar year  1989. 
pleaaa  enter  the  name 
or  the  month  in  wttich 
the  tkwl  inspection 
occurred. 


RCCOIWAaLE 
MJUmeS  ANO 
ILLNESSES 

Didtheesiab- 


any  recordable 
irtfuries  or  iN- 
riesaas  dunng 
calendar  year 
19697 
t  Dno( 


VII) 
2.  Ovae  (Please 


VI 


and  VII ) 

SCI  nevERSE-^ 


RCTUfM  NCPORT  TO: 


For  Information  Call: 


i 

cn 


a 

» 


I 


VI. 


OCCUPAtlONALlNjURY  AND  ILLNESS  SUMMARY  (Covering  Calendar  Year  1989) 

•  CompM*  fh*»  •«:««>«  by  copying  fo(«M  from  fh»  «««•«  «#m/Fwry  of  your  fSW  OSH4  No.  100. 

m   Remembef  10  reverse  the  carbon  insert  bUote  compiling  this  SNle 

•  leave  section  VI  Wank  .(  there  were  no  OSHA  recordable  m,uries  o.  .llnesses  dunng  1989 
firtlldio'  inlurt**  >ven  irhon»*iHni«f»f»d  l>y  •  <«octOf  or  nun*  f  not  neordMHe 


Please  check  yoof  Itgures  to  be  certain  that  the  sum  ot  entries  m  columns  (7a)   •   (7b) 
4  (7c)  •  (7d)  ♦  (7e)  ♦  (7f)  «  (7g)  -  the  sum  o)  entries  in  columns  (B)  •  (9)  »  (13) 
H  you  listed  fatalities  in  columns  (1)  and/of  (8).  please  give  a  briot  description  ot 
the  obiecl  or  event  which  caused  each  latalily  in  the^;Commenis|_sgclio»^ 


OCCUPATIONAL  INJURY  CASES 


OCCUPATIONAL  ILLNESS  CASES 


iNJunv 

RELATED 
FATAL- 
ITIES" 
(DEATHS) 


ILLNESSES 

WITHOUT 

LOST 

tWORK- 

DAYS* 


VII.    REPORT  PREPARED  BY  (Pleate  type  or  print) 


NAME  . 
TITLE  . 
SIGNATURE  . 
AREA  COOe 
DATE 


COMMENTS 


PHONE 


I 

s. 


< 
o^ 

z 

o 


en 


H 

c 

CD 
09 

CI. 

a 

«< 


Z 

o 
cr. 
n 
e 


^ 

^ 


1989  OSHA  No   200S 

Annual  OcrupalionaHn|uries_ancMllnesses  Survey  Coven ng  Cajeotlaf  Year  1989 

The   rntormation  coftecled  on  this  Iwm  w<jj  be  ii"!#<J  lot  stalrslicar  puf-    ]~ 

poses  on\y  by  \*>e_  BLS,   OSHA.   and  jnc  cooperaiing  Slale  Agencies     | 

SI  SchNo  Ck  Sul 


U.S.  Department  of  Labor 

.. Bureau  of  Labor  SWisticg  «0f  the  Occuptioni  S«t»ty  and  H«am>  Admimstralion 

THIS    REPORT    IS    MANDATORY    UNDER    PUBLIC    LAW    91-596     FAILURE    TO    REPORT 

CAN    RESULT    IN    THE    ISSUANCE    OF    CITATIONS   AND    ASSESSMENT    OF    PENALTIES 


^M  B  No  1220-0045 
Approval  Exp 


SIC 


EDIT 


ANNUAL  AVERAGE 
EMPLOYMENT  IN  1M9 

Enter  ttte  averaga  nunKber 
of  empfoyaes  wlx>  workad 
during  calendar  year  1989 
in  trie  »!tab<isbrn«nt(s) 
covered  by  this  report   In- 
clude aH  classas  of  em- 
pkjyeaa  tuH-time.  part- 
time,  seasonal,  temporary, 
etc   See  the  instructions 
fur  an  example  of  an  an- 
nual average  employment 
calculation  (Hound  (o  tht 
naaraar  ivAota  number,  f 


II.  TOTAL  HOURS 
WORKED  IN  IMt 

Enter  the  total  number  of 
hours  adually  worked 
durir>g  1989  by  all  em- 
ployees covered  by  this 
report  DO  NOT  itK:lude 
any  rnyi-work  time  even 
though  paid  such  as  vaca- 
tions, sick  leave,  etc  if 
employees  worked  low 
hours  in  1989  due  to  lay- 
offs, strikes,  fires,  etc . 
explain  under  Comments 
(section  VII)  (Htund  to  tfi* 
nomrott  mhoto  numbor.) 


Complete  this  report  whether  or  not  there  were 

recordable  occupational  injuries  or  illnesses. 

PLEASE  READ  THE  ENCLOSED  INSTRUCTIONS 


EMPLOYER'S  COPY 
DO  NOT  RETURN 


NATURE  OF  BUSmESS  IN  19«» 

8.  Enter  in  order  of  Im- 


III 

A   Check  the  box  which 
best  (tescribes  the  gerteral 
type  of  activity  performed 
by  Ihe  ettablishmafit($)  ir»- 
ciuded  in  this  report 

n  Agriculture 

n  Forestry 

rj  Fishing 

(  lMinir>g 

rjConatrudlon 

I  J  Manufacturing 

r  ]  Transportation 

I  J  Communication 

[  1  Public  Utilities 

I J  Wholesale  Trade 

n  Retail  Trade 

r  iFinarwe 

L]  Insurance 

riReai  Estate 

I J  Services 

rj  Public  Administration 


REPORT  LOCATION  ANO  IDENTIFICATION 

Compieta  this  report  for  the  establishment(s)  covered  by  the  description  below: 


OSHA  No  200-S  (Revised  December  1989) 


portance  tl«e  principal 
products,  lines  of  trade, 
senrices  or  other  activi- 
hes.  For  each  entry  also 
irKlude  ttie  approximate 
percent  of  total  1969 
anttual  value  of  produc- 
tion, sales  or  receipts 


C    If  tfiis  report  in- 
cludes any  esiablish- 
ment(s)  nvhich  per- 
form services  for 
otiier  units  of  your 
comoany,  indicate 
(t>e  primary  type  of 
•enrice  or  support 
provided  (Choek  as 
mony  m  apply.) 

1  riCentral  . 

administration 

2.  riResearch.  develop 

ment  and  lasting 

3.  GStorage 

(warehouse) 
4  Dother  (specify) 


Please  indicate  any  address  changes  below. 


IV. 


MONTH  OF  OSHA 
INSPECTION 

If  the  establishmenKs) 
covered  by  this  report 
had  enher  a  Federal  or 
State  OSHA  compliance 
inspection  during  cal- 
endar year  1989. 
please  enter  the  name 
of  tlie  month  in  which 
the  Mrat  inspection 
occurred 


(Leave  iMa 
bexManh.) 


V.  RECOROASLE 
INJURIES  ANO 
ILLNESSES 

Oidtheesteb- 
tishmen^s)  Itave 
any  recordable 
iniuries  or  ill- 
nesses during 
calendar  yeer 
19897 

1  nNo(Plee8e 

complete 
section  VII ) 

2  Dves  (Pleeaa 

complete 
sections  VI 
and  VII.) 

SEE  REVERSE  •^> 


For  Information  Call: 


60 


e. 


s 


< 

s 


cn 


z 

o 

o 
to 


VI. 


OCCUPATIONAL  INJURY  AND  ILLNESS  SUMMARY  (Covering  Calendar  Year  1989) 

•  Complete  thit  §ecllon  by  copying  lotit  trom  the  annuel  summery  ol  your  IMP  OSHA  No  300  • 

•  Remembei  lo  reverse  the  carbon  insert  before  completing  ihis  snJe 

•  Leave  section  VI  Wank  it  there  were  no  OSHA  recordable  iniunes  or  illnesses  during  1989  % 
^   Wore   F<f»l  eU  lor  injurte*  even  when  edminittered  by  e  Ooetor  or  nurse  U  not  recordeble. 


1    OCCUPATIONAL  INJURY  CASES 

INJURY 
RELATED 
FATAL- 
ITIES" 
(DEATHS) 

INJURIES  WITH  LOST  WORKDAYS 

1 

INJURIES 
WITHOUT 
LOST 
WORK- 
DAYS' 

Number  ol 
DEATHS 
in  col   1 
ol  the  log 
(OSHA 
No  200) 

(1) 

ln|ury  CMt* 
wHti  Mys 
ewey  Irem 
■rarti  •>!«» 
rMinctad 

Number  ol 
CHECKS 
in  col   2 
ol  the  log 
(OSHA 
No  200) 

(?) 

•n|u»V 

CMtt 

my 

•rerk 

Number  ol 
CHECKS 
in  col   3 
ol  Ihe  log 
(OSHA 
No  200) 

(3) 

Telil 
day* 
•■•y 

IroBi 
worti 

Sumol 
Ihe  DAYS 
in  col  4 
ol  the  log 
(OSHA 
No  200) 

(4) 

Tew 

dnael 

rMinctad 

•cHoHy 

Sum  ol 

me  DAYS 

in  col  5 
ol  Ihe  log 
(06HA 
No  200) 

(5) 

Nufnt>9r  of 
CHECKS 
in  col  6 
ol  the  log 
(OSHA 
No  200) 

(6) 

DEATHS 

/,      '    .J     >         I 

i  s;  v.ofiH 

;^ '  A  V  ' ,        .     .-,-,: 

,-.  '"  ■.' 

Please  check  your  ligures  to  be  certain  that  Ihe  sum  ol  entries  in  columns  (7a)   '    (Tb) 
'   Cc)  .  (7d)  .  (7e)  .  (71)  .  (7g)  -  the  sum  ol  entries  in  columns  (8)  ♦  (9)  •  (13) 
II  you  listed  latalilies  m  columns  (1)  and/or  (8),  please  give  a  briel  description  ol 
Ihe  obiect  or  event  which  caused  each  lalalny  m  the  "Comments"  section 


OCCUPATIONAL  ILLNESS  CASES 


I  TYPE  OF  ILLNESS 
I  Enter  the  number  ol  checht 
I  from  ttie  appreprlMe  eohimna 
I  o(  Mm  leg  (OSHA  Nd.  200). 


Ill 


1:1 


(7) 


(a)     (b)     (c)     (d)     (e)     (I)     (g) 


ILLNESS 
RELATED 
FATAL- 
ITIES" 
(DEATHS) 


Number  ol 
DEATHS 
in  col  8 
ol  the  log 
(OSHA 
No  200) 

(8) 


DEATHS 


ILLNESSES  WITH  LOST  WORKDAYS 


Number  ol 
CHECKS 
in  col  9 
d  the  log 
(OSHA 
No  200) 

(9) 


Number  ol 
CHECKS 
in  col   10 
ol  the  log 
(OSHA 
No  200) 
(10) 


Sum  ol 
Ihe  DAYS 
in  col  11 
ol  Ihe  log 
(OSHA 
No  200) 

(11) 


Sum  ol 
the  DAYS 
in  col  12 
ol  the  log 
(OSHA 
No  200) 

(12) 


ILLNESSES 

WITHOUT 
LOST 
WORK- 
DAYS* 

T- 


Number  ol 
CHECKS 
in  col   13 
ol  Ihe  log 
(OSHA 
No  200) 

(13) 


Vil.    REPORT  PREPARED  BY  (Please  type  «r  print) 


NAME 

TITLE 

SIGNATURE 
AREA  CODE 
DATE 


COMKNTS 


PHONE 


I 

9 


s 


< 

o 


2 

o 


2 


a 

QD 

B 

«< 


z 

o 
a 


SURVEY  REPORTINO  REGULATIONS 

T<il«  ?9  Pan  1 904  70-2?  o)  th«  Cods  o<  Fsderal  Ragvtalions  raquwas  lha«  MCh  wnployi  sha* 
raiurn  ih«  complatM  Survey  Iwm  OSHA  No  200-S  •ilhin  3  mieaks  ol  racatp*  in  accwdanca  with 
lh«  insl'uelions  shown  betow 


SECTION  I 


ANNUAL  AVERAOE  EMPLOYMENT  M  INI 


We  ssiimaie  thai  ii  will  taka  an  avaraga  of  10  30  minulas  to  compWa  lh<s  form,  including  iim*  lot  ranawing 
insiiuctions.  saaichmg  aiisnng  data  sourcas.  galhwing  and  mamiaining  th«  data  naaded.  and  complwing  and 
fmawmg  this  mtormahon  II  you  hava  any  conxnenis  ragardmg  ihasa  astimalas  Of  any  olhar  aapact  ol  Iha  sutvay. 
send  (hem  10  the  Bu>aau  ol  Latwr  Statistics  Divis>on  ol  Managanwnt  Systems  <I22&004S).  441  G  St  NW. 
Mashinqion  OC  ?02<?.  and  10  Ihe  CHhce  o<  Management  and  Budget.  Papencorli  Radueton  Proiact  (12200045) 
Washingloo   OC  20503 

INSTRUCTIONS  FOR  COMPLETING  THE  OSHA  NO.  200-S  FORM 

1989  OCCUPATIONAL  INJURIES  AND  ILLNESSES  SURVEY 

(Covering  Calendar  Year  19S9) 

Change  of  OwnafiMp— When  thete  has  been  a  change  ol  oamarship  dunng  Ihe  report  period,  only  Ihe  records 
ol  Iho  currani  owne»  aw  io  be  entered  m  the  lepon  Eiplain  hiMy  under  Comments  (Section  VM).  and  include 
ttie  dale  ol  the  owneiship  char)ge  and  Ihe  lime  period  Ihis  tepon  covers 

Panial- Year  neponing— For  any  esiabhshmanKs)  which  was  not  m  eiistsnce  lor  Ihe  entire  report  year,  the  racori 
ihouW  cover  Ihe  portion  ot  Ihe  period  during  which  Ihe  esiaWahmantls)  was  m  eiislence  Eipiain  fully  under 
Commenis  (Section  VII).  irKluditig  Ihe  lime  period  this  repoft  covers 

ESTABLISHMENTS  INCLUDEO  IN  THE  REPORT 

This  report  should  include  only  those  eslablishmenis  localedm,  or  identified  by.  the  Report  Location  and  tden- 
iiiication  designation  which  appears  ne«t  to  your  mailmg  address  This  designation  may  be  a  qaegiiphical  area 
usually  a  county  or  city  or  il  could  be  a  bnel  description  ol  your  operation  wilhin  a  geographical  area  II  you 
have  any  quesiions  concerning  ihe  coverage  ol  this  report,  ptoese  contact  Ihe  agency  identified  on  the  OSHA 
No  200-8  report  lorm 

DEFINITION  Of  ESTABLISHMENT 

An  ESTABLISHMENT  is  defined  as  a  single  physical  locatio*  where  busmets  is  conducted  or  where  services 
or  industrial  operatioos  are  pwlormed  (For  eiample  a  lactort.  mi«  store,  hotel,  realauranl.  movie  theeire  farm 
ranch,  bank,  sales  office  warehouse,  or  central  administralfae  olfice ) 

For  firms  engeged  m  actwnias  such  as  construction,  transporieiion.  eemmunlcahan.  or  alectne.  gas  end  samiary 
services,  which  may  be  physically  dispersed,  reports  should  cpver  Ihe  place  to  which  employees  normaNy  report 
each  day 

Reports  lor  personnel  who  do  noi  primarily  report  or  worti  at  ■  single  eslaMishmant.  such  as  traveling  salesper- 
sons technicians,  engmeeis  etc  shouM  cover  the  tocatwo  from  which  they  are  paid  or  Ihe  bese  Irom  which 
personnel  operate  to  carry  out  Iheii  activities 


Enter  in  SKtnn  I  the  average  (not  the  lolaO  number  ol  tun  and  pwt-hma  emptoyeea  who  worked 
tHy  "='5::?IL*~'  "•*  *  ••*  •«»«*»hmeni(s)  mduded  in  tha  report  H  moiTthiBronreelabSlv 
merit  IS  included  in  this  report,  edd  together  the  ennuel  average  employmeiil  lor  eech  eeubkalwiant 
and  enter  the  sum  Include  all  dastes  o<  »nployee»-seMonJ''ii^pSe)rWmnJriive^«I^^ 
clercal.  prolessonal.  technical,  sales,  delivery.  mslallMion.  conslniction  and  service  personnel  aa  wet 
as  operators  and  related  workers  i^-.-—.  •>  wmi 

!!T^Z!!V!J!'S^rT:i'f''^^S7''^*^  '"""'^  "*  emctoymem  from  ai  p^  perioda  dur- 
ing 1989  •ndlhen  dmding  that  sum  by  the  loial  number  ol  such  pey  panoda  itwougnoM  Ihe  entire  ye».  «• 
^a^  TJ^^'^  no  employmeni  For  enmpla.  rf  you  hed  the  toHowmg  moniMy  emptoymeM- 
•'"J"-  '^•"J"-  *^  '"  *«*  *•  ""V-S-  •***■*•  •***•*•  *"9-0  Sept  X),  Oct -0.  Nov-srOec^vou 
!I!JlI^i^,'^JI"'''?!L?'  •"'«*>*^  •w  •^  "Wtlhly  pey  penod  (m  this  CMe.  60)  and  than  divida  Niat 
Wlal  by  12  (the  number  ol  pey  penods  duhng  the  yeet)  to  derive  an  annual  average  employmeni 

SECTION  H.        TOTAL  HOURS  WORKED  M  19M 

Enler  m  Section  II  itie  loM  number  ol  hours  actually  worlied  by  a*  daaaes  of  employees  duhng  1989 
Be  sure  to  mdude  only  time  on  duty  DO  NOT  Mehide  any  hmmmmIi  Mm  even  though  paMl.  such  as 
vacations.  >«•<  tMve.  hokdays.  ale  The  hours  worked  figure  thouu  be  MtmaO  from  peyral  or  oHier 
hme  records  wherever  possible;  il  houta  »efked  are  not  mamtamed  aaperalaly  Irom  tatifs  aM. 
pleeae  enter  your  best  estimete  If  ectuai  hours  worked  are  nol  aiaaabis  tor  empwyees  peid  on  comnaa- 
iwv  salary,  by  Ihe  imle.  etc  .  hours  wonted  may  be  ealimaled  on  the  bMia  ol  achaduled  hObrs  or  8  hour*  per 
workday 


U1 


For  eiample.  if  a  group  ol  10 
SO  weeks  ol  the  report  period.  Ihe 
tor  the  report  period 


emptoyeea  worked  en  average  of  8  hours  per  dey.  5  deys  a  week,  for 
WMI  hours  worked  for  this  group  would  bat0ii8a5«S0>  20.000  hours 


SECTION  m.       NATURE  OP  BUSINESS  IN  1989 

In  order  to  verily  Ihe  neture  oi  business  code,  we  muai  have  mturmehon  about  the  spedllc  economic  ac- 
tivity carried  on  by  the  esteblishment(sl  inchided  in  your  report  during  calender  year  1989 

Comptote  Paris  A,  B  and  C  at  mdicalad  m  Section  IN  on  the  OSHA  No  200-S  form  ConvMe  Pen  C 
only  if  supporting  services  are  provided  to  other  ettabkshmenis  of  vow  eompeny  Leave  P«t  C  btonk 
H  a)  supporting  services  are  not  me  pnmary  function  of  any  ealablishmenl(t)  mdudad  in  iMt  report  or 
bjwpporting  semees  are  prondad  bul  only  on  a  coMrael  or  lea  baato  tor  the  general  public  or  tor 
1  iirms  (Inanuclleiie  cermwoaJ  on  page  2.) 


I 

I 


< 

O 


Z 
p 

cn 


/ 


NOT£.  M  mnifl  (han  ono  f^^iablr-ihrnenl  is  included  fofoimatroo  in  Section  III  shouW  rellecl  the  combined  ac- 
tivififts  oi  all  sucn  estabiishmenis  One  code  will  be  assigns!  nxtiich  best  mdicales  the  nature  ot  business  Jf  the 
group  ot  establishments  as  a  whole 


SECTIOH  IV     MONTH  OF  OSHA  INSPECTION 

Enter  the  n»n»  ol  the  lirsi  month  m  1989  during  which  your  eslab4ishmenKs)  had  an  OSHA  compliance  inspec 
lion  Include  inspections  undw  the  Federal  or  Stale  equivaienis  ol  the  Occupational  SaMy  and  Health  Act  by 
Fedeial  or  State  inspectors  and  other  inspections  which  may  rafiilt  in  penalties  tor  violatians  ol  salaly  and  haallh 
standards  IDo  not  mckide  inspections  limited  to  elevaiors  balers,  lice  salety  or  those  which  are  consultative 

.n  nature 

SECTION  V     RECOnOABlE  INJURIES  AND  ILLNESSES    { 

Chech  the  aopropriate  boi  M  you  checked  Yes  complete  Sections  VI  and  VII  on  the  beck  ol  the  lorm  II  you 
checiied    No     complete  only  S«tion  Vil 

SECTION  VI     OCCUPATIONAL  INJUKV  AND  ILLNESS  SUMMAHV 

This  section  can  b»  compMod  easily  by  copying  the  totals  Iron  the  annual  summery  ol  your  1M9  OSHA  No 
200  lorm  (Log  and  Summary  ol  IDccupalional  Iniuries  and  llnesses)  Pleau  note  that  il  lh<«  report  covers 
more  than  one  establishment  the  Imai  totals  on  the  "Log  '  lor  each  must  be  added  and  the  sums  entered  in 

Section  VI 

leave  Section  VI  blarUi  it  the  employaes  covered  in  this  repoil  e«peri«ncad  no  recordable  iniurias  or  illnesses 
dunng  1989 

11  there  were  recordalMe  iniunes  or  illnesses  dunng  ttie  year,  pteam  review  your  OSHA  No  TOO  lonn  lor  each 
establishment  lo  be  included  in  this  report  to  make  sure  thai  all  entries  are  correct  and  complele  belora  conv 
pt^ting  Section  VI  Each  recordable  case  should  be  included  on  the  "Log"  in  ortly  one  ol  the  sii  main  categories 
ol  injuries  or  illnesses 

1  iNJURY-reiated  deaths  (Log  column  t) 

2  INJURIES  with  days  away  Irom  work  and/or  restricted  days  (Log  column  2) 

3  INJURIES  without  lost  workdays  (Log  column  6) 

4  ILLNESS— related  deaths  (Log  column  6) 

5  ILLNESSES  with  days  away  Irom  work  and/or  restricMd  days  (Log  column  9) 

6  ILLNESSES  without  lost  workdays  (Log  coiumn  t3) 


Also  teview  each  case  to  ensure  that  the  appropriate  entries  have  been  made  lor  the  other  cohjmns  il  applicaWe 
For  eiample.  il  Ihe  caae  n  an  Infury  with  Lost  tWorkdays.  be  sura  that  Itw  check  tor  an  iniury  involving  daya 
away  Ifom  worti  (Log  column  3)  is  entered  il  necessary  Also  verity  that  the  correct  number  ol  days  away  Irom 
work  (Log  column  4)  and/or  days  o*  rastnclad  work  activity  (Log  column  S)  are  recorded  A  siimtar  review  should 
tie  made  lor  a  case  whicti  is  an  MnaiawilhLoatWarlidars  (including  Log  cotumns  to.  ttandtZ)  Please  remember 
that  il  your  emptoyees'  loss  ol  workdays  is  still  continuing  at  the  hme  the  annual  summary  lor  the  yeer  is  com- 
pleted, you  should  estimate  the  number  ol  luture  workdays  they  will  toaa  and  add  this  estimate  to  the  actual 
worlidays  alieady  lott  Each  partial  day  away  Irom  work.  olh«r  than  the  day  ol  the  occurrence  ol  the  iniury  or 
onset  ol  illness,  should  be  entered  at  one  M  restricted  workdey 

Also,  lor  each  case  winch  is  an  t«ness.  make  sure  that  the  appropriate  column  indciting  Type  ot  illness  (Log 
columns  7a- /g)  is  checked 

ANer  completing  your  tmhmm  ol  ttia  individual  case  antnas  on  Ilia  "Log."  plaaaa  make  sura  that  the  "Tolalt" 
line  has  been  compleled  by  tummarizing  Columna  t  through  13  according  to  the  instructiont  on  the  back  ol 
the  Log'  lorm  Than,  copy  thaaa  "Totals"  onto  Section  viol  the  OSHA  No  ZOO-Slorm  H  you  entered  laiaHies 
in  columns  (t)  and/or  (8).  claaae  mchide  m  the  "Comments"  taction  a  brief  description  ol  the  obieci  or  event 
which  caused  each  laialiiy 

FIRST  AID 

Fif^ally.  plaaaa  wn^^vtott  thai  aM  inft^iaa  which,  in  your  judgefrtam,  raguirad  only  Flwl  AM  Traataiaiil,  even 
when  adminMared  by  a  doctor  or  niirsa.  should  not  he  included  in  this  report  First  Aid  Treatment  is  dalinad 
as  ona-lime  treatmant  and  subtaquani  observation  ol  minor  tcratchas.  cuts.  bums,  tpknters.  etc  .  which  do  not 
ordinanly  raquira  medical  care 

SECTION  Vn.    COMMENTS  AND  lOENTinCATION 

Please  complate  all  parte  including  your  area  coda  and  lataphona  number  Than  return  the  OSHA  No  200-S 
lorm  in  the  pre-addratsad  anvtiopa.  KEEP  your  lila  copy 
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0##f  Employvr: 

Th.  Oeeup^tenrt  S«l«y  .rMj  Ht*m  Act  of  ItTO  r*M««  «»  S.ef««r»  01  Ubof  lo  «rtl«i.  ei^^ 

Moo* Niif«««Kl lllnwM*.  Th«« !•  •ecoinplWi.d Mifoiigh •  low r«*w*«^ 

grown  tor  coWocMng  owd  cowipHIWB  tfHtWo.  EttibimiitmM  on  wlocfd  tor  tW  omvoy  on  p  mwpn  bwlo  wWh  vorylng  pi  utiiLIWHi 

dtpwidtog o|»« tl».  C«rt«to t««Mt«hiiwt» m«» bo hiehidwl  10 ooeh r«»i tooiplo boeoooo ol «^ 
thtk  Industry. 

You  how  boon  ortoetod  10  |*rtlelp*o  In  «» iwHowrtdt  Oeeupwioiiil  li^iflo.  ond  llliw^ 
Soltly  and  HooNh  Act.  your  roport  lo  mondotory. 

Tho  foNowIng  Komo  oro  oncteood  lor  yewr  uoo:  (l)  NwlfueMono  for  eompMlfig  Mw  tonii;  (i)  Tho  OSMA  No  200-S  form  ond  o  copy  for 
your  fllot:  oimI  (3)  An  addroMMl  roHim  onvotopo.  Ptoooo  eompMo  Itw  OSHA  No.  300-S  form  and  rMum  N  wilMn  ilmo  aooUt  In  tho 
emrolope  provtdod. 

It  you  hovt  any  quootkmo  about  thia  aurvty.  contact  tht  aurvoy  coHoctton  agancy  htdtealod  en  tho  OSHA  Me.  lOO-S  form. 
Thank  you  for  your  cooporatlon  with  tMo  Impertani  aurwty. 

Stnctraly. 


JOHN  A  PENOERGHASS 
AaaMant  Sacratary  for 
OecupoNenal  Safety  and  Health 

MLUNQ  CODE  4S10-34-C 
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Appendix  D.— OSH  Annual  Survey  of 
ocx:upattonal  injuries  and  illnesses 
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Number 
Of  50/ 

Number 

Number 

NumbBT 

Survey 
year 

50 

of  100 

ofBLS 

of 

cooper- 

atir.g 
States 

percent 
(urxled 

corxhjct- 
ed 

sample 

States 

States 

bers 

1972 

52 

0 

2 

650,000 

1973 

53 

0 

2 

650,000 

1974 

50 

2 

3 

650,000 

1975 

49 

3 

3 

650,000 

1976 

49 

4 

2 

415,000 

1977 

46 

4 

5 

320,000 

1978 

44 

6 

5 

280,000 

Appendix  D.— OSH  Annual  Survey  of 
Occupational  Injuries  and  Illness- 
es—Continued 


Number 

of  50/ 

50 

Number 

Number 

Number 

Survey 
year 

of  100 

OfBLS 

of 

cooper- 
ating 
States 

percerrt 
funded 

coi  dud- 
ad 

sample 

States 

Sates 

bers 

1979 

42 

6 

280,000 

1980 

41 

7 

280,000 

1981 

39 

9 

280,000 

1982 

38 

8 

280,000 

1983 

39 

7 

280.000 

Appendix  D.— OSH  Annual  Survey  of 
Occupational  Injuries  and  Illness- 
es— Continued 


Number 
of  50/ 

50 
cooper- 
ating 
States 

Number 

Number 

Number 

Survey 
year 

of  100 
percent 
funded 

OfBLS 
conduct- 
ed 

Of 

scvnpto 

States 

States 

bera 

1984 

40 

8 

7 

280,000 

1965 

40 

8 

7 

280,000 

1986 

40 

8 

7 

280,000 

1987 

40 

8 

7 

280,000 

Appendix  E.— OSH  Annual  Survey,  National  Usable  Sa  viple  Size  and  Adjusted  Response  Rate 

[Surnmary  of  national  usable  sample  size  b)  major  Industry  division] 


Industry  division 

Total  units 

1-3 

4-10 

11-19 

Entployment  Size  Class 

250-499 

500-999 

iO-49 

50-99 

100-249 

1000 -)- 

Agriculture 

9854 

2846 

46194 

53719 

14963 

17926 

39174 

10743 

40042 

235461 

94% 

1513 
174 
7562 
2208 
1263 
1257 
3195 
2201 
5784 
25157 
92% 

2402 
422 

10420 
4748 
2195 
3246 
7502 
2943 
8967 

42845 
93% 

1951 
569 
8913 
5507 
1938 
3157 
5399 
1308 
5376 
34118 
93% 

2159 

833 

11507 

10565 

3533 

4991 

8972 

1603 

6365 

50528 

93% 

911 

462 

4975 

9425 

2371 

2686 

6453 

951 

4514 

32758 

94% 

642 

235 

2240 

11435 

2179 

1911 

4911 

859 

4561 

28973 

96% 

206 
86 

416 
5331 

796 

467 
1623 

355 

2027 

11307 

97% 

60 

32 

114 

2602 

329 

130 

657 

229 

954 

5107 

96% 

SIC  13  and  1477 

10 

Construction 

33 

Manufacturir)g 

47 

Transportation 

1896 

Wholesale  Trade - 

Retail  Trade 

359 
71 

F.I.R.E 

462 

Services 

294 

Total „.... 

Response  rate 

1494 
4688 

98% 

Data  from  the  1987  OSH  Annual  Survey's  TaWe  87-1.  2/21/89  SMG. 

OSH  Annual  Survey,  National  Sampung  Frame  Units 

[Counts  of  national  sampling  frame  units  by  major  industry  division] 


Industry  division 


Agriculture 

SIC  13  and  1477 

Constnjction 

Manufacturing  ...„ 
Transportation .... 
Wholesale  Trade 

Retail  Trade 

F.I.R.E 

Services 

Total 


Total  units 


110594 

23552 

480563 

342047 

195518 

477027 

1130832 

412699 

1525630 

4698462 


1-3 


51208 

11171 

226543 

80314 

77663 

213944 

415126 

226738 

762056 

2064763 


4-10 


37084 

6287 

156462 

91076 

56823 

142378 

394880 

104959 

471899 

1461848 


11-19 


11564 

2572 

49173 

49552 

23564 

56405 

139120 

32345 

130419 

494704 


Employment  size  dass 


20-49 


7308 
2240 
34686 
56705 
22178 
44568 

116822 
28538 
92520 

405565 


50-99 


2080 
730 

9328 
28443 

8137 
12796 
40383 
10724 
35359 
147981 


100-249 


1024 
352 

3608 
22335 

4707 

5452 
18241 

6340 
22873 
84932 


Unit  counts  from  Universe  Maintenance  System  File  for  the  first  quarter  of  1987.  2/21/89  SMG. 


250-499 


249 

117 

572 

8103 

1367 

1096 

4044 

1794 

6169 

23511 


500-999 


75 
50 

144 
3554 

614 

285 
1484 

772 
2605 
9583 


1000 -f^ 


12 

33 

47 

1965 

465 

102 

732 

489 

1730 

5575 


[FR  Doc.  89-17995  Filed  8-7-89;  8:45  am] 

MLUNO  CODE  4S10-24-II 

December  1989  Receipt  of  Pension 
Benefits  Suppiement  to  the  Current 
Population  Survey 

agency:  Office  of  the  Secretary.  Labor. 

action:  Expedited  review  under  the 
Paperwork  Reduction  Act. 

summary:  The  Pension  and  Welfare 
Benefits  Administration.  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperworic  Reduction  Act  (44 
U.S.C.  Chapter  35.  5  CFR  Part  1320  (53 


FR  16618,  May  10, 1988))  is  submitting  a 
proposed  one-time  survey  on  pension 
benefit  amounts  received  by  retirees.  A 
shift  in  the  provision  of  retirement 
benefits  horn  defined  benefit  pensions 
to  defined  contribution  plans  has 
signaled  a  need  to  measure  the  total 
amount  of  pension  benefits  received 
under  all  types  of  deferred 
compensation  plans  and  the  adequacy 
of  those  benefits.  The  survey  will 
provide  analysis  data  for  pubUc  policy 
issues. 

date:  The  Pension  and  Welfare  Benefits 
Administration  has  requested  an 
expedited  review  of  this  submission 


under  the  Paperwork  Reduction  Act;  this 
0MB  review  is  requested  to  be 
completed  by  September  6, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Comments  and  suggestions  regarding 
the  survey  on  pension  benefit  amounts 
should  be  directed  to  Paul  E.  Larson, 
Departmental  Clearance  Officer.  Office 
of  Information  Management,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Room  N-1301. 
Washington,  DC  20210, 202/523-6331. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Attn:  OMB  Desk  Officer  for 
PWBA,  Office  of  Management  and 


S2518 


I 
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Budget.  Room  3001,  Washington,  DC 
20503  202/395-6880. 

Any  member  of  the  public  who  wants 
to  comment  on  the  information 
collection  clearance  package  which  has 
been  submitted  to  0MB  should  advise 
Mr.  Larson  of  this  intent  at  the  earliest 
possible  date. 

Minutes  per  response:  3  minutes  per 
response. 

Frequency  of  response:  On  occasion. 

Number  of  respondents:  57,000. 

Annual  burden  hours:  2.850. 

Affected  public:  Approximately 
566,000  households  across  the  U.S. 

Respondents  obligation  to  reply: 
Voluntary. 

Signed  at  Washington,  DC  this  2nd  day  of 
August  1089. 
PniE.  Lusni. 
Departmental  Clearonce  Officer. 

Appendbc 
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Standard  Form  83 
(Rev  September  1983) 


Request  for  OMB  Review 


Important 

Read  instructions  before  completing  form.  Do  not  use  the  same  SF  83 
to  request  both  an  Executive  Order  12291  review  and  approval  under 
the  Paperwork  Reduction  Act. 

1  rAoV"' '"  «'""*'°"* '"  P»rt  I.  If  this  request  is  for  review  under  E.O. 
12291,  complete  Part  II  and  sign  the  regulatory  certification.  If  this 
^.^o'li!?*^'*  'S'  approval  under  the  Paperwork  Reduction  Act  and  5  CFR 
1320.  skip  Part  II.  complete  Part  III  and  sign  the  paperwork  certification. 

PART  I.— Complete  This  Part  for  All  Requests. 

1.  Department/agency  and  Bureau/office  origirwting  request  


n-^fHi^'^i*''^  *•'  ^  *°^'  *^  '^•^'  ^  ^  reviewed,  and  for 
paperwork— three  copies  of  the  supporting  statement,  to: 

Office  of  Information  and  Regulatory  Affairs 
Off  ice  of  Management  and  Budget 
Attention:  Docket  Ubrary.  Room  3201 
Washington,  DC  20503 


Department  of  Ubor/Pension  and  Welfare  Benefits  Administration 


( Content ) 


3.  Name  of  person  who  cati  best  answer  questions  regarding  this  request 

Ronald  Tucker  ( Survey  (derations ;/  Dan  Beller 

4.  Title  of  information  collection  or  rulemaking  ' ^ — 

December  1989  Receipt  of  Pension  Benefits  Supplement  to  CPS 


Z.  Agency  code 


12     10 


Telephone  number 
(301     J   763-2773 

(202)     523-9505 


5.  Legal  authority  for  information  collection  or  rule  (cite  United  States  Code.  Public  Law.  or  executhft  OrOer) 
Title  13  use  Section  182         ar  Public  Law  9?-il.06.  Seetinn  STt 

6.  Affected  public  (ctieck  aU  ttiat apply) 

1  [S  Individuals  or  households 

2  D  State  or  local  governments 


3  D  Farms 

4  D  Businesses  or  other  for  profit 


5  U  Federal  agencies  or  employees 

6  D  Nonprofit institutiora 

7  U  Small  businesses  or  ofganiations 


PART  H.— Complete  This  Part  Only  If  the  Request  is  for  OMB  Review  Under  Executive  Order  12291 


7.  Pctuh'ion  Identifier  Number  (RiN) 

_ or.  None  assigned  Q 

8.  ^/pe  0'.  sub.TiiSsion  (check  one  m  each  category)     '  ~~ — ^ — "~~ 
CUstification                                                      Stage  ol  development 

•    ^  ^'•'iO'  1  D  Proposed  or  draft 

2    n  Nonmaior  2  Q  FinalOfmtenmfinal,wrthp.K)fproposal 


9.  CFR  section  affected 
CFR    _ 


3  □  Fmal  or  interim  final,  without  poor  proposal 


Type  ol  review  requeued 

1  n  Standard 

2  D  Pending 

3  LJ   Emergency 

4  U  Statutory  Of  judicial  deadline 


^°'  «Ts  rPB^^n*"  ""*""  '*'~'""*  '^  '•«0'<1''«^'«  requirements  that  require  Om  approval  under  the  Paperwork  Reduction  Act 


and  5  CFR  1320? 


•  D  Yes       D  ^k> 


1 1.  If  a  maior  rule,  IS  there  a  reguUtory  impact  analysis  attached? 1  D  Yes    jDn 

If  No,"  did  OMB  waive  the  analysis? ,n„  m* 

~      ' ' ■ : \ 3LJYes4LJNo 

Certification  for  Regulatory  Submissions  ' 

po!rcy't'^t;VhTv;^ycw°^t'ir-''^*"^^^^^^ 

Signature  of  program  official  ' 


Sgnature  of  authorized  regulatory  contact 


12.  (OMB  u%e  only) 


Date 


Date 


Pie/ioui  «liloos  obsolete 
NSN  7^^40  00  614  4034 


83  108 


Slan4ar«renn(3(Re«  9  83) 

Pietcnbed  b*  CMS 

S  CFR  1320  and  CO  12291 
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PART  III.— Complete  This  Part  Only  If  the  Request  Is  for  Approval  of  a  Collection 
of  Information  Under  the  Paperworfc  Reduction  Act  and  5  CFR  1320. 

13.  Abstract— Describe  needs,  uses  end  effected  public  in  50  words  or  less 


'Retlreaent  benefits,       surveys' 
The  survey  will  evaluate  how  retiree  pension  benefits  have  fared  under  a  changing  ellnate 
resulting  from  Federal  legislation  and  trends  towards  defined  contribution  plans. 


14.  Type  of  inlormation  colleclion  fcftec*  only  one) 
Mormathn  eolhetlon  not  con  Wnerf  In  rules 
1 B  Regular  submission 
Intomttlon  caHtcUmm  ttitltlm^  In  nilet 

3  D  Eiisttng  rcgutation  (no  change  proposed) 

4  D  Notice  of  proposed  nitenakir^  (NPRM) 

5  D  Fmal.  NPRM  «M$  prcvwusty  published 


2  [J  Imetgency  i^bmiiii*n(certit<3Uon stlactific!) 

6  Final  or  interim  final  without  prior  NPRM 
aD  Regular  submissiar 
BD  Emergency  sub«ni«H)nfceftif<caf(onaffac/)«j; 


7  Enter  date  of  expected  or  Ktual  Federal 
Register  publication  at  this  stage  of  rulemaliing 
(Hwtth,  day.  year). 


19.  Type  of  review  requested  (check  only  one) 

1  BtNewcoHection 

2  D  Revision  of  a  currently  approved  collection 

3  D  Extension  of  the  eipwation  date  of  a  currently  approved  collection 
wtthout  any  change  in  the  substance  or  in  the  method  of  collection 

IC.  Agency  report  form  twmber<s)  (include  standard/optional  form  number(i)) 


A  D   Reinstatement  of  a  previously  approved  collection  for  which  approval 
has  enpired 

5  D  Ej'sting  collection  m  use  without  an  0MB  control  ni*nber 


CPS-1,  CPS-260 


17.  Annual  reporting  or  disclosure  twrden 

1  Number  of  respondents  .    . 

2  Number  of  responses  per  responderU,    .    . 

3  Total  annual  responses  (line  1  Umes  Iine2) 

4  Hours  per  response 

5  Total  houfsMineJfwnes  line  4)    .    .    .    . 


IS.  Annual  recordkeeping  burden 


57«000 


$7,000 


.05 
"2350" 


1 

2  Annual  hours  per  rccordkeeper 

3  Total  rscerdtwtping  hours  f /in*  J  trmes  *ne  ^; 

4  Becofdfc— ping  retentioB  period 


19.  Tout  annual  burden 

1  Requested  (line  175  plus  line  183) . 

2  In  currant  OMB  inventory    .    .    .    , 

3  Difference  ^nei  leu  fine;;   .    .    , 

4  Program  change 

5  Adjustment , 


yean 


2850 


0 


2850 


2850 


aa  Current  (most  recent;  OMB  control  number  or  comment  number 


21.  Requested  exptratidn  date 

February  1990 


22.  Purpose  of  information  colleclion  (checkas  many  as  apply) 

1  Q  Application  for  benefits 

2  [H  Prpg'am  evaluation 

3  Sf!  Genetai  purpose  statistics 

4  D  RfgiiWo'y  Of  compliance 

5  L]  Prog-arn  planmngor  nunagemenl 

6  n  Research 

7  □  Audi 


23.  Frequency  ot  recordkeeping  or  reporting  (check  all  that  ap0y) 

1  O  Recordkeeping 
Reporting 

2  &]  On  occasion 

3  n  Weekly 

4  n  Monthly 

5  D  Quarterly 

6  LJ  Semiannually 

7  LJ  Annually 

8  D  Biennially 

9  D  Other  (describe)    ___^ 


24.  Respondents '  oblifiatior  to  comply  (check  fhe  sfrw^esf  obl^ion  that  applies) 

1  S  Voluntary 

2  U  Required  to  obtain  or  retain  a  benefit 

3  D  Marjdatory 


29.  Are  the  respondents  primarily  educational  agencies  or  institutions  or  is  the  primary  purpose  of  the  collection  related  to  Federal  education  program*?  Q  Yes  S  No 

by  respondents? " '  .  D  Yes  D  No 

27.  Regulatory  authority  for  the  mformation  collection  ~~^  ■ 

Cf^R- ;or . FR^ ornth^/cn^,/.!  Title  13  use.  See.  182 


^ or  Public  Law  93-406,  Sec.  513 

npenMHhCertHicatlon  > 

St^i!!t"!,!l!2.'^"^  If  £**^-"2SI?*'*  ««  •••"a. »*««.  <»»«  wnwr  official  or  an  authorized  representative,  certifies  that  the  requirements  o»  5  CFR  1320  the 
Privacy  Act,  statistical  sUndards  or  directives,  and  any  other  applicable  information  policy  directives  have  been  complied  with.  icwwav^n*  mv,  wm 

Signature  of  program  official 

GERALD  B.  LINTfiEW 
Assistant  Director,  OPLA 

Signature  e^  ifsncy  head,  the  senior  offKial  or  an  authorued  representative 
PAUL  E.   LARSON         CT" 
Department  Clearance  Officer 

amjNa  oooc  4ci»4»« 


•s,  and  any  other  applicable  information  policy  direci 

i 


Date 


.j^f\0Q^sy 


•  U.S.  6* 


irmMM  ^imm  OflMK   lll»-«T»««S/ia>H 


Supporting  Stetement 
A.  Justification 

1.  Supplementary  questions 
concerning  receipt  of  pension  benefits, 
shown  in  Attachment  A,  are  proposed 
for  the  December  1989  Current 
Population  Survey  (CPS).  This  survey  is 
requested  by  the  Pension  and  Welfare 
Benefits  Administration  (PWBA)  of  the 
Department  of  Labor.  The  purpose  of 
this  survey  is  to  provide  comprehensive 
information  on  monthly  benefits  and 
lump  sum  distributions  received  under 
all  types  of  deferred  compensation  plans 
by  persons  40  years  of  age  or  older,  with 
special  emphasis  on  retirees.  Data 
collected  on  year  of  initial  benefit 
receipt  will  enable  evaluation  of 
changes  in  types  and  amounts  of 
benefits  received  by  workers  retiring 
during  different  periods. 

The  private  pension  system,  spurred 
in  part  by  Federal  legislation,  has 
undergone  a  aiaior  shift  in  recent  years 
in  the  types  of  plans  established  to 
provide  retirement  income,  from  the 
more  traditional  defined  benefit  plan  to 
the  defined  contribution  plan.  (Defined 
benefit  plans  are  usually  financed 
entirely  by  the  employer.  At  retirement, 
the  employee  generally  receives  an 
annuity,  the  value  of  which  is 
determined  by  a  formula  based  on  years 
of  service  times  either  a  perowtage  of 
pay  or  a  flat  dollar  amount.  Some 
defined  benefit  plans  periodically 
provide  post  retirement  increases  in 
benefits,  either  on  a  regular  or  ad  hoc 
basis.  Under  a  defined  contribution 
plan,  the  employee  is  often  required  to 
contribute.  At  retirement,  the  employee 
generally  receives  all  retirement  money 
in  the  form  of  a  single  lump  sum 
payment  The  value  of  this  payment  is 
directly  related  to  the  amoimt  of  money 
contributed  by  the  employer,  the 
employee,  and  investment  earnings.) 

In  1975.  only  13  percent  of  all  covered 
workers  received  basic  coverage  under 
defined  contribution  plans,  with  the 
remaining  87  percent  covered  tmder 
defined  benefit  plans.  By  1967,  the  use  of 
various  types  of  defined  contribution 
plans  to  provide  basic  coverage  had 
increased  to  an  estimated  30  p«ixnt  of 
all  covered  workers.  In  addition,  the  use 
of  defined  contribution  plans  to  provide 
supplemental  coverage  has  increased 
from  21  percent  of  all  covered  workers 
in  1975  to  an  estimated  40  percent  in 
1987.  Overall  more  active  participants 
are  now  enrolled  in  defined  contribution 
plans  than  in  defined  benefit  plans. 

Benefit  levels  provided  imder  defined 
contribution  plana  are  less  certain  than 
those  provided  under  defined  benefit 
plans,  with  a  greater  burden  and 
responsibility  placed  on  woikers  to 
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provide  for  their  retirement  income.  For 
example,  the  now  common  use  of  401(k] 
plans  as  retirement  vehicles  bases  the 
ultimate  amount  of  benefits  payable  at 
retirement  on  the  employee's  voluntary 
contributions  and  often  on  how 
employees  decided  to  invest  their 
accounts.  Defined  contribution  plans  are 
also  much  more  likely  than  defined 
benefit  plans  to  provide  benefits  in  the 
form  of  a  Imnp  sum  payment  Moreover, 
if  a  retiree  with  a  defined  contribution 
plan  requests  an  annuity,  the  value  of 
the  retiree's  account  is  used  to  purchase 
an  insured  annuity  with  no  possibility  of 
post-retirement  benefit  increases. 
Because  of  this  fundamental  shift 
occurring  in  the  method  of  providing 
retirement  coverage  and  benefits,  a 
survey  is  needed  to  measure  the  total 
amount  of  pension  benefits  received 
under  all  types  of  deferred 
compensation  plans  and  the  adequacy 
of  those  benefits.  The  oversight  of 
private  pension  plans  falls  within  the 
jurisdiction  of  the  PWBA  under  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA).  The  collection  of 
this  information  is  authorized  by  Section 
513  of  ERISA. 

2.  Beginning  with  the  passage  of 
ERISA  in  1974,  there  have  been  14  major 
Federal  legislative  Acts  designed  to 
increase  the  soundness  of  the  pension 
system.  The  overall  intent  of  this  siuvey 
is  to  assess  the  experience  of  retirees 
covered  imder  pension  plans  during 
their  working  career  and  to  evtduate 
how  retiree  pension  benefits  have  fared 
in  recent  years  imder  the  changing 
climate  resulting  from  Federal 
legislation  and  trends  toward  defined 
contribution  plans.  This  survey  will 
provide  analysis  data  for  public  policy 
issues  including:  Identification  of  the 
demographic  characteristics  of  retirees 
with  and  without  pension  income,  the 
amounts  of  pension  benefits  received, 
the  wage  replacement  rates  provided  by 
pensions,  the  extent  to  which  post- 
retirement  increases  cover  increases  in 
the  consumer  price  index  (CPI),  the  rate 
at  which  married  retirees  are  electing  a 
joint  and  survivor  option,  and  the  rate  at 
which  retirees  are  receiving  monthly 
annuities  versus  lump  sum  distributions. 
In  addition,  the  data  will  determine  how 
benefit  levels  and  forms  of  benefits  have 
changed  over  time.  Accurate  data  on 
these  subjects  are  absolutely  necessary 
to  evaluate  the  current  private  pension 
system  and  to  develop  policies  to 
correct  any  inadequacies. 

FoUovtring  is  a  discussion  of  the 
proposed  supplement: 


Questions  1  through  3:  Defining  the 
Supplement  Universe 

Questions  1  through  3  identify  persons 
eligible  for  the  supplement  Question  1 
establishes  the  age  criteria;  only  persons 
aged  40  and  over  are  likely  to  receive 
pension  benefits.  Question  2,  the 
employment  check-item,  identifies 
persons  currently  employed  and  directs 
them  to  the  receipt  of  pension  questions, 
beginning  with  question  4.  For  these 
people,  receipt  of  pension  information 
will  be  collected  only  with  respect  to  a 
possible  former  employer.  Information 
on  pension  coverage  provided  by  a 
current  employer,  for  those  employed, 
was  collected  in  the  May  1988  CPS 
supplement.  Data  collected  from  this 
proposed  supplement  on  receipt  of 
pension  benefits,  along  with  the  May 
1988  data,  will  provide  PWBA  with 
invaluable  information  that  they  need  to 
evaluate  the  current  private  pension 
system. 

Those  identified  as  not  working  per 
check-item  2  will  skip  to  item  3,  which 
determines  the  likelihood  of  receipt  of 
retirement  benefits  based  on  total  years 
of  service  at  all  employers.  Hiose 
working  less  than  5  years  are  unlikely  to 
qualify  for  pension  benefits.  If  they 
qualify,  their  benefit  will  likely  be  small 
and  have  little  effect  on  the  survey 
results. 

Question  4:  Pension  Coverage 

This  question  identifies  persons  who 
were  covered  imder  a  pension  plan  at  a 
former  employer.  A  response  of  "yes"  to 
this  item  qualifies  a  person  to  respond  to 
additional  questions  that  will  determine 
the  type  of  plan,  if  any,  the  person 
receives  retirement  payments  from. 

Question  5:  Receipt  of  Benefit 

This  question  determines  if 
respondents  are  receiving  benefits  fivm 
any  type  of  deferred  compensation  plan 
with  a  lifetime  annuity. 

Questions  6  and  7:  Receipt  of  Dual 
Pension  Benefits 

Approximately  40  percent  of  all  active 
participants  are  covered  under  two  or 
more  plans  (generally  both  a  defined 
benefit  and  defined  contribution  plan). 
Identification  of  dual  pension  recipients 
will  enable  comparison  of  the  total 
benefits  received  by  dual  recipients  with 
benefits  received  by  those  with  only  one 
plan.  It  will  also  enable  measurement  of 
post-retirement  benefit  increases 
received  by  dual  recipients  from  their 
plan  providing  the  largest  benefit 
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Question  A-  Amount  of  Pension  Benefit 
Received  Each  Month  From  All 
Annuities. 

This  question  collects  income 
amounts  on  the  total  monthly  pension 
benefits  being  received  under  all  plans 
that  have  a  lifetime  annuity.  The  number 
of  such  plans  was  determined  by  the 
response  to  question  6. 

Questions  9  and  10:  Joint  and  Survivor 
Option 

Concern  for  widows  dependent  on  the 
income  of  a  spouse  that  dies  is  reflected 
in  both  the  1974  ERISA  legislation  and 
the  Retirement  Equity  Act  of  1984.  Both 
legislative  acts  require  private  pension 
plans  to  include  survivor  options  in 
varying  degrees.  Questions  9  and  10  will 
determine  the  percentage  of  married 
pension  recipients  electing  a  joint  and 
survival  option  and  allow  PWBA  to 
study  the  impact  of  these  laws. 

Question  11:  Dual  Annuity  Benefit 
Check  Item 

For  dual  annuity  benefit  recipients, 
information  on  change  in  beneHt  amount 
and  identification  of  whether  the  beneRt 
is  from  a  defined  benefit  plan  will  be 
asked  with  respect  to  the  annuity 
providing  the  largest  benefit. 

Question  12:  Amount  of  Pension  Benefit 
Received  Each  Month  from  the  Largest 
Annuity 

This  question  collects  the  current 
monthly  amount  of  pension  benefits 
being  received  under  the  annuity  plan 
that  provides  the  largest  benefit. 

Question  13:  Type  of  Plan 

A  response  of  "yes"  to  this  question 
will  indicate  that  the  largest  annuity 
payment  is  coming  from  a  defined 
benefit  plan. 

Question  14  and  15:  Post-Retirement 
Benefit  Changes 

Responses  to  these  questions  will 
allow  PWBA  to  determine  the  number  of 
retirees  who  receive  cost  of  living 
adjustments  either  on  a  regular  or  ad 
hoc  basis  and  the  extent  to  which  post 
retirement  increases  match  increases  in 
the  CPI. 

Question  16:  Age  When  Benefits  Began 

For  retirees  receiving  post-retirement 
benefit  changes,  comparison  of 
respondents  current  age  (from  basic 
CPS)  with  age  when  benefits  began  will 
permit  comparison  of  any  post- 
retirement  benefit  changes  with  CPI 
changes  over  the  same  period.  For  all 
retirees,  comparison  of  average  benefit 
levels  by  year  of  initial  receipt  can  be 
made. 


Question  17:  Number  of  Years  of  Benefit 
Accrual 

This  question  will  enable  comparisons 
of  beneHt  amounts  by  average  number 
of  years  of  benefit  accrual. 

Question  18:  Receipt  of  Lump  Sum 
Distribution 


This  question  will  indicate  the  extent 
to  which  retirees  receive  a  lump  sum  or 
fixed  payment  benefit  distribution,  both 
for  those  receiving  a  lifetime  annuity 
and  for  those  covered  under  a  plan  but 
not  receiving  a  lifetime  annuity.  By 
comparing  the  amount  of  benefits 
received  from  these  two  types- of  plans, 
the  PWBA  can  measure  the  adequacy  of 
the  private  pension  system  to  provide 
income  security  for  the  retired. 

Question  19:  Amount  of  Lump  Sum 
Payment(s) 

This  question,  combined  with  the 
question  on  monthly  receipt  of  lifetime 
annuities,  will  indicate  total  private 
pension  benefits  received  by  retirees. 

Question  20:  Age  When  Lump  Sum  or 
First  Fixed  Payment  was  Received 

The  response  to  this  question  will 
identify  the  actual  value  of  the  lump  sum 
or  first  fixed  payment  at  the  time  it  was 
received,  after  adjusting  for  inflation. 

Question  21:  Type  of  Plan 

A  response  of  "no"'to  this  question 
will  indicate  that  the  lump  sum  or  first 
fixed  payment  received  came  from  a 
defined  contribution  plan. 

Question  22:  AdditioBal  Pension 
Benefits  I 

This  question  targets  respondents  in 
their  late  50s  and  eaiiy  60s.  Its  purpose 
is  to  determine  the  nvmber  of  persons 
retired  and  vested  but  unable  to  receive 
benefits  until  they  reach  the  retirement 
age  specified  by  the  plan  for  benefits  to 
begin. 

Questions  23  and  24:  Amount  of  Social 
Security  Benefits 

These  questions  oa  Social  Security 
benefits  combined  with  earlier  questions 
on  private  pension  benefits  will 
determine  retiree's  overall  economic 
security  provided  by  pensions. 

Questions  25:  Pension  Coverage  Check 
Item 

This  item  directs  the  interviewer  to 
the  appropriats  !ead*in  to  ask 
respondents  about  the  characteristics  of 
the  job  which  provided  coverage  or  the 
characteristics  of  the  longest  job  for 
those  never  covered. 


Question  26:  Years  Worked  for 
Employer  j 

This  question  will  enalde  examination 
of  the  relationship  between  length  of 
employment,  coverage  status,  and 
benefit  status. 

Question  27:  Year  Employment  Ended 

For  those  receiving  benefits,  this 
question  will  determine  whether  benefit 
payments  began  at  retirement  or  if  there 
was  a  waiting  period. 

Question  28:  Full  Versus  Part-Time 
Employment 

This  question  will  indicate  the 
relationship  between  full  versus  part 
time  employment  and  the  likelihood  of 
having  pension  coverage,  receiving 
benefits,  and  the  amount  of  any  benefits 
received. 

Question  29:  Union  Status 

This  question  will  indieate  the 
relationship  between  membership  in  a 
collective  bargaining  unit  while 
employed  and  coverage  status,  receipt 
of  benefit,  amount  of  benefit,  and  extent 
of  post-retirement  benefit  changes. 

Questions  30A-30E:  Employer 
Classification 

These  questions  collect  information 
on  the  foraer  job  that  provides  pension 
coverage  or,  for  those  not  covered, 
information  on  the  job  worked  at  the 
longest.  They  will  enable  measurement 
and  comparison  of  pension  benefit 
status  and  benefit  amounts  by  industry, 
occupation,  and  class  of  worker. 

Question  31:  Pre-retirement  Earnings 

This  question  will  enable  examination 
of  the  relationship  between  earnings 
and  coverage  status.  Collection  of 
earnings  data  together  with  amount  of 
initial  pension  benefit  (Question  15}  will 
also  enable  computation  of  wage 
replacement  rates  for  those  receiving 
pension  benefits. 


Question  32:  Firm  Size 

This  question  allows  measurement  of 
pension  benefit  eligibility  and  pension 
amounts  by  firm  size.  Together  with 
industry,  occupation,  and  collective 
bargaining  status  data,  it  will  identify 
characteristics  of  firms  by  average 
amoimts  of  pension  benefits  provided 
and  likelihood  of  providing  post- 
retirement  benefit  increases. 

Questions  33-36:  Receipt  of  Spousal 
Benefit 

These  questions  will  identify  the 
extent  and  amounts  of  benefits  received 
by  widows  and  widowers  from  the 
pension  plan  of  a  deceaied  spouse.  This 


information  combined  with  the  joint 
survivor  information  (questions  9  and 
10)  will  indicate  the  adequacy  of  the 
current  private  pension  system  to  secure 
the  income  needs  of  widows  and 
widowers  whose  deceased  spouse 
received  pension  benefits. 

3.  The  Bureau  of  the  Census  is  using 
the  most  improved  method  of  data 
collection  available  to  reduce  burden. 
The  CPS  sample  was  redesigned  based 
on  results  from  the  1980  Decennial 
Census.  This  sample  produces  data  of 
greater  reliability,  though  the  sample 
sizes  of  the  new  and  old  samples  ai9 
almost  identical. 

The  supplemental  questions  are 
designed  to  obtain  the  required 
information  with  minimal  respondent 
burden.  The  proposed  questions  are  the 
result  of  numerous  consultations 
between  the  Bureau  of  the  Census  and 
the  Pension  and  Welfare  Benefits 
Administration.  The  questions  represent 
the  maximum  amount  of  information,  as 
required  by  the  sponsors,  that  can  be 
coUected  within  the  constraints  of  the 
CPS  and  the  limitation  of  respondent 
burden. 

4.  Currently  two  ongoing  surveys,  the 
March  CPS  income  supplement  and  the 
Survey  of  Income  and  Proi^m 
Participation  (SIPP),  routinely  collect 
data  on  pension  income.  However, 
neither  of  these  surveys  collects  die  in- 
depth  information  needed  to  provide  a 
comprehensive  profile  of  total  pension 
income  from  all  sources  and  to  measure 
the  adequacy  of  post-retirement 
increases  in  pension  benefits. 

Specifically,  the  March  CPS  inquires 
about  the  amount  of  pension  income 
received  the  previous  year.  It  does  not 
collect  data  on  lump  sum  distributions 
or  on  the  extent  of  cost-of-living 
increases,  nor  does  it  characterize  past 
work  experience  and  the  employer  from 
which  such  benefits  were  established. 
The  SIPP  does  not  collect  information  on 
liunp  sum  payments  received  from 
deferred  retirement  plans,  the  magnitude 
of  any  cost-of-living  benefit  increases 
since  first  receipt  of  benefits,  or  the 
amount  of  any  survivor  pension  income. 
In  addition,  the  SIPP  interviews  a 
substantially  smaller  number  of 
households  so  that  the  cell  sizes  for 
retirees  in  different  age  groups  become 
too  small  to  permit  statistically  valid 
analysis.  Neither  SIW  nor  the  March 
CPS  allows  for  comparison  between  the 
retired  population  that  receives  benefits 
and  those  that  do  not 

The  PWBA  is  currently  developing  an 
analytical  file  for  pension  recipients 
using  the  SIPP  data  base.  This  file  will 
combine  relevant  SIPP  panels  on 
employee  and  retiree  income  and 
benefits.  The  file  will  be  used  to 


Fedeal  Regirter  /  Vol.  54.  No.  151  /  Tuesday.  Augost  8.  1960  /  Noticeg 


32523 


examine  total  worker  and  retiree  income 
from  all  sources  and  the  compensation 
package  of  benefits  provided  by 
employers.  The  data  available  from  SQV 
on  total  income  received  over  a 
relatively  short  period  of  time  will 
complement  the  data  collected  under 
this  CPS  supplement  on  total  pension 
income  received  by  retirees  and  woriiers 
during  their  lifetime.  In  addition,  the 
SIPP  will  be  used  to  analyze  job 
mobility,  changes  in  type  of  pension 
coverage  for  the  same  woiiiers  and 
other  behavioral  analysis  for  which  the 
CPS  is  not  appropriate. 

Two  perioidically  conducted  surveys, 
the  Survey  of  Consumer  Finances  (SCF) 
and  the  New  Beneficiary  Survey  (NBS), 
also  collect  pension  income  data.  These 
surveys,  however,  collect  only  limited 
components  of  pension  income. 
Moreover,  their  sample  populations  are 
not  designed  to  obtain  accurate  cross- 
sectional  estimates  by  age  group. 

The  SCF  does  not  contain  questions 
on  post-retirement  benefit  changes.  It 
requests  information  on  liunp  sum 
payments  only  fi^m  the  last  job  held.  It 
cannot  be  determined  whether  lump 
sum  payments  include  only  return  of 
employee  contributions.  Analysis  of 
available  data  on  retireee  pension 
income  is  also  limited  by  the  small 
sample  size  of  only  5,000  households. 

The  NBS  survey  asks  if  benefits  have 
increased  since  retirement  but  data  on 
the  magnitude  of  any  increases  are  not 
collected.  The  NBS  also  interviews  only 
a  limited  portion  of  the  relevant 
population.  It  does  not  include 
individuals  until  they  reach  Social 
Security  beneficiary  status.  Thus  no 
data  are  collected  on  early  retirees 
receiving  private  pensions  or  on 
individuals  age  62  or  over  receiving 
private  pensions  but  working  and 
deferring  receipt  of  Social  Security 
benefits. 

The  May  1988  CPS  supplement 
collected  information  on  retirement 
coverage  provided  to  those  currently 
employed  by  their  current  employer,  not 
on  benefits  received  from  a  former 
employer. 

5.  Past  surveys  that  have  included 
questions  on  pension  income  have  been 
geared  toward  collecting  data  on 
retirement  income  provided  under 
traditional  pensions  plans.  The 
proliferation  of  new  tj'pes  of  deferred 
coiapensation  plans  in  recent  years  as 
both  primary  and  supplemental 
retirement  vehicles  has  resulted  in 
potentially  major  changes  in  die  form 
and  amount  of  pension  income.  The 
format  of  the  questions  contained  in 
surveys  which  routinely  collect  data  on 
pension  income  is  also  inadequate  to 
provide  a  comprehensive  profile  to  total 


income  received  by  individuals  under  all 
types  of  deferred  compensation  plana. 
Specifically,  these  surveys  generally 
collect  data  on  cuirent  but  not  past 
pension  income  and  usnally  define 
benefits  as  pension  or  rettrement 
income.  The  surveys  miss  sutwtantial 
payments  made  in  the  form  of  hunp  turn 
distributions  and  require  respondents  to 
make  a  judgement  as  to  whether  income 
received  from  a  profit  sharing,  savings, 
or  employee  stock  ownership  plan 
should  be  categorized  as  pension 
income.  Moreover,  there  is  no  current 
data  set  to  provide  the  comprehensive 
data  needed  to  perfonn  the  analysis 
described  in  (A.2)  above. 

6.  The  collection  of  the  CPS  and  its 
supplemental  questions  does  not  involve 
small  businesses  or  other  small  entities. 

7.  This  is  the  first  time  this 
information  will  be  collected  in 
conjunction  with  the  CPS.  Therefore,  the 
effect  of  less  frequent  collection  is  to  not 
collect  the  information.  The 
consequences  to  Federal  program  or 
policy  activity  of  not  collecting  the 
information  are  dscribed  in  (A.2]  above. 

8.  These  data  will  be  collected  in  a 
manner  consistent  with  the  guidelines  in 
5  CFR  1302.6. 

9.  Tlie  following  persons  have  been 
consulted  concerning  the  development 
of  the  December  Supplement  questions: 
Department  of  Labor  (PWBA)  Gary 

Hendricks  (202)  523-9505  John  Turner 

(202)  523-9421  Daniel  Seller  (202)  523- 

9751 
General  Accounting  Office  Cindy  Maher 

(202)  275-5067 
Pension  Benefit  GuarantyCorp.  Emerson 

Beier  (202)  778-8851 
Employee  Benefit  Research  Inst.  Emily 

Andrews  (202)  659-0670 
Mathematica  Policy  Research  William 

Borden  (609)  275-2321 
Dartmouth  College  Alan  Gustman  (603) 

646-2641 
Cornell  University  Olivia  Mitchell  (607) 

255-2743 
West  Virginia  University  Stuart  Dorsey 

(304)  293-5721 
Bureau  of  Labor  Statistics  Jordan 

Pfuntner  (202)  523-9444 
Social  Security  Administration  Susan 

Grad  (202)  673-6308  John  Woods  (202) 

673-3904 
Federal  Reserve  Board  Arthur 

Kennickell  (202)  452-2247 
A^.  Carolina  State  University  Robert 

Clark  (919)  737-3886 
Pension  Rights  Center  Karen  Ferguson 

(202)  296-3776 
Texas  Tech  University  Thomas 

Steinmeir  (806)  742-2201 
Vanderbilt  University  Richard 

Burkhauser  (615)  322-2192 
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Bureau  of  the  Census  (DSD)  Ronald 
Tucker  (301)  763-2773 

10.  The  supplement  data  will  be 
collected  in  compliance  with  the  Privacy 
Act  of  1974  and  OMB  Circular  A-130. 
Approximately  1  week  before  the  start 
of  interviewing,  each  new  or  retiuning 
sample  household  receives  an  advance 
letter.  This  letter  includes  the 
information  required  by  ^e  Privacy  Act 
of  1974,  infonns  each  respondent  of  the 
voluntary  nature  of  the  survey,  and 
states  the  estimated  time  required  for 
participating  in  the  survey.  AdditionaUy, 
interviews  must  ask  each  respondent  if 
he/she  received  the  adavance  letter  and, 
if  not,  must  provide  a  copy  of  the  letter 
to  each  respondent  and  aUow  sufficent 
time  for  him/her  to  read  its  contents. 
Also,  interviewers  now  provide 
households  with  the  "How  the  Census 
Bureau  Keeps  Your  Information  Strictly 
Confidential"  pamphlet  which  further 
states  the  confidentiality  assurances 
associated  with  tiiis  data  collection 
efforts  and  the  Census  Bureau's  past 
performance  in  assuring  confidentiality. 

All  information  given  by  respondents 
to  Census  Bureau  employees  is  held  in 
strict  confidence  by  Title  13,  United 
States  Code,  Section  9.  Each  Census 
employee  has  taken  an  oath  to  that 
effect  and  is  subjed  to  a  jail  penalty  and 
substantial  fine  i^  he/she  discloses  any 
information. 

11.  The  December  CPS  supplement 
does  not  contain  any  questions  of  a 
sensitive  nature. 

12.  The  cost  to  the  Government  of  the 
CPS  program  to  which  this  form  relates 
is  expected  to  be  $27  million  in  fiscal 
year  1990.  The  costs  are  to  be  borne  by 
the  Bureau  of  the  Census,  the 
Department  of  Labor  and  other 
Government  agencies,  if  involved.  The 
total  estimated  cost  to  the  Federal 
Government  for  this  supplement  is 
$280,000:  this  cost  is  borne  by  the 
PWBA. 

13.  The  estimated  respondent  burden 
is  2,850  hours  for  fiscal  year  1990.  Based 
on  professional  judgement,  the 
estimated  average  lengUi  of  each 
supplement  interview  is  3.0  minutes  for 
each  sample  household.  The  actual 
interview  time  for  a  household  will 
depend  on  the  size  of  the  household  and 
the  characteristics  of  its  occupants. 

14.  This  survey  was  projected  in  the 
FY80 ICB  for  3,000  burden  hours.  This 
(}oes  not  exceed  that  amount  It  does 
represent  a  program  increase  of  2,850 
hours. 

15.  Supplement  data  will  be  collected 


by  the  Census  Bureau  during  the  period 
of  December  10-16.  A  final  data  file  will 
be  available  to  the  sponsors  by  April 
1990  and  to  the  public  by  Jime  1990 
when  the  sponsors  expect  to  publish  the 
results. 

B.  Collection  of  Infomation  Employing 
Statistical  Methods  j 

1.  The  December  supplement  is 
conducted  in  conjunction  with  the  basic 
CPS  for  which  the  universe  is  93  million 
households.  From  this  universe,  a 
sample  of  approximately  71,000 
households  is  selected  each  month,  and 
interviews  are  obtained  from 
approximately  57,000  households  or  117, 
000  persons  14  years  old  or  older.  We 
will  ask  supplement  questions  in  all  of 
the  eight  rotations.  Everyone  aged  40 
years  or  older  will  be  asked  the 
supplement  questions,  and  we  expect  to 
obtain  interviews  from  about  90  percent 
of  the  eligible  respondents.  The 
proposed  questions  will  be  asked  of  the 
sample  person,  either  at  the  time  of  the 
CPS  interview  or  during  a  telephone  or 

.  personnel  callback. 

2.  This  survey  is  a  supplemental 
survey  associated  with  the  December 
CPS.  Attachment  B  contains  an 
overview  of  the  CPS  sample  design  and 
weighting  methodology.  Attachment  C 
contains  a  statement  of  the  estimates 
from  a  CPS  supplement  conducted  in 
August  1988,  since  the  actual  December 
statement  will  not  be  written  until  after 
the  data  are  collected.  Although  the 
subject  matter  is  different  the  August 
statement  approximates  the  sampling 
error  common  to  moat  CPS  supplements. 

3.  Response  rates  and  data  accuracy 
for  the  CPS  are  maintained  at  high 
levels  through  clerical  edits,  interviewer 
instructions  and  training,  and  close 
monitoring  of  these  data.  (Refer  to 
paragraph  S  of  Attachment  B  for  a 
discussion  of  CPS  nonresponse.) 

4.  The  CPS  is  currently  undergoing  the 
latest  phase  in  a  series  of 
methodological  and  questionnaire  tests; 
this  is  described  in  paragraph  6  of 
Attachment  B. 

5.  The  following  individuals  have 
been  consulted  on  the  statistical  data 
collection  and  analysis  operations: 
Lawrence  Cahoon  Statistical  Methods 

Division  Bureau  of  the  Census 
Ronald  R.  Tucker  Demographic  Surveys 
Division  Bureau  of  the  Census 


Attachment  A— Reminder:  Ask  Labor 

Force  Questions  for  all  House- 
hold Members  Before  Askinq  Sup- 
plement 


^upptowwTl  qiMStiont 


1.  Intarvimver  Cheek  Item  Age  (C.C.  Kem 
18)18: 

Under  40  years      O   (Erid  Questions) 
40  Years  or  Over  O   (Read  LewHn) 

Lead-In:  The  next  few  questioM  concern 
pension  coverage. 

2.  Intennewer  Check  Item  Entry  or  NA  in 
ltem20Aor21B   O   (Skipto4) 
AN  others  O   (Ask3) 

3.  DU  .  .  .  ever  work  at  a  paU  |ob(s)  lor  5 
yeoni  or  more? 
O   Yes 
O    No— (Skip  to  33) 

4.  Was  .  .  .  ever  covered  un4er  a  perv 
sion,  profit  sharing,  aavings,  or  employer 
stock  plan  provMed  by  a  former  employ- 
er? 

O   Yes 

O    No-(Skipto23) 
O    DK— (Skip  to  23) 

5.  Other  than  Social  Security, 
is  .  .  .  currently  receiving  a  retirement 
t)enefit  ptytblo  tor  Mt  from  a  penaion, 
profit  sharing,  savings,  or  employer 
stock  plan? 
O  Yes 
O    No-(Skipto18) 

6.  Other  than  Social  Security,  how  many 
different  plans  does  .  .  .  carrently  re- 
ceive Kfet^ne  penskxi  benefits  from? 
O   One  plan— (Skip  to  8) 
O   Two  plans 
O   Three  or  more  plans 

7.  Are  these  plans  all  provkfed  by  the 
same  employer  or  unton? 
O   Yes 
O    No 
O    DK 

8.  Other  than  Social  Security,  what  is  the 
total         amount         of         penston 
benefits  .  .  .  receives  aacft  month? 
DK    O    [  ]  0000 

1111 


7777 


9.  Interviewer  Check  Hem  Marital  status 
(C.C.  item  19)  is: 

Married  or  Separated   O   (/M(  10) 
All  Others  O   (Mp  to  11) 

10.  Other  than  Social  Security.  wouM 
some  portion  t>f .  .  .'s  pension  benefit 
continue  to  be  paid  to  his/her  spouse 
if  .  .  .  died? 
O  Yes 
O  No 
O    DK 

11.  Check  Item^ltem  6  maAec : 
One  plan  O   (Aakl!) 
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Supplement  questkxis 


Two  or  more   O   (Read  Lead-in) 
Lead-in:  Pleaae  answer  the  foltowing  ques- 

tkjns      about      the      plan      from 

whteh  .  .  .  receives  the  largest  benefit 
12.  How  much  does  .  .  .  currently  receive 

each  month  from  this  plan? 
DKO  [  ] 


0000 

1111 

2222 
3333 


5555 


7777 


13.  Is  the  retirement  benefit  from  this  plan 
determined  by  a  formula  baaed  on  years 
of  sarvtee  and/or  the  amount  of  pay 
received? 

O  Yes 
O  No 
O   DK 

14.  Has  the  amount  of .  .  .'s  monthly  pen- 
skxi t>enefit  ever  increased  or  de- 
creased? 

O    Inc.  or  Dec.— (Skip  to  15) 
O    Bothlnc.  &Dec.— (SMptolS) 
O   NO  ChangeHSkip  to  16) 
O   DK-(Skipto16) 

15.  How  much  M  .  .  .  receive  oach 
month  ttom  this  plan  when  he/she  first 
began  receiving  the  regular  benefit? 

DK    O    [  1 


9999 


0000 

1111 

3333 


5555 


7777 


16.  How  oW  was  .  .  .  when  he/she  began 
receiving  thia  pensnn  benefit? 

34567  88 
0123456789 

17.  How  many  yavs  of  service 
dM  .  .  .  have  under  that  plan? 

0  12  3456 
0123456789 

18.  DM  .  .  .  ever  receive  a  tump  sum  paif- 
ment  or  a  ftiad  number  of  payments 
from  a  plan  after  leaving  a  fornrar  em- 
ptoyer? 

O   Yes 

O   No-(Skipto22) 

O    DK-<Skipto22) 

19.  How  much  has  or  wiH  ..  .  have  re- 
ceived from  an  such  payments? 

DK    O    [  ]  000000 

111111 

999909 

333333 


55555 

stttrxcn 
OvOOO 

77777 


mwnft 

WfWV 


20.  In  what  year  dkl .  .  .  receive  his/her 
lump  sum  payment  or  first  fixed  pay- 
ment? 19— 

3  4  5678 
0123456788 


Supplemeni  queettona 


21.  Is  the  retirement  benefit  from  this  plan 
determined  by  a  formula  baaed  on  years 

'  of  servtee  and/or  the  amount  of  pay 
received? 
O   Yea 
O   No 
O   DK 

22.  Does  .  .  .  expect  to  receive  pensnn 
benefits  from  any  (other)  plan  based  on 
a  /Utfiwf  employer? 

O   Yes 
O   No 
O    DK 

23.  Does  .  .  .  receive  any  Social  Security 
Retirement  payments  from  the  U.S.  Gov- 
ernment? 

O   Yes 
O    140 
O   DK 

24.  What  is  the  amount  of  the  Social 
Security  payment  .  .  .  receives  each 
morttm  (Aniount  shouM  be  before  the 
medkwe  deduction.) 

DK    O 


0000 

1111 

3333 


25.  Check  Item— Item  4  merited: 

Yes  O   (Read  ieadnn  #1  in  26) 

All  Others   O   (Read  ieadnn  #2  in  26) 

26.  Lead-in  #1— The  following  questions 
refer  to  the  emptoysr  who  prcwMea  or 
provkled  .  .  .  's  (latest)  penskxi  cover- 
age. 

Lead-in  #2— The  following  questions 
refer  to  emptoyer  for  whom  .  .  . 
worked  the  longest 

How  many  years  dkj  .  .  .  work  for  that 
emptoyer? 

0  12  3  4  5 

0123456789 

27.  In  what  year  dkJ  .  .  .  leave?  19— 

3  4  56  78 
0123456789 

28.  How  many  hours  per  week  did  .  .  . 
usually  wori(  for  that  employer? 

0  1234567 
0123456788 

29.  At  tint  emptoyer,  was  .  .  .  covered  by 
a  unkx)  or  emptoyee  association  con- 
tract? 

O   Yes 

O   No 

O   DK 
30A.  For  whom  dM  .  .  .  wortt?   O   Same 

as  (CPS)  23A-E. 
30B.  What  kind  of  business  or  industry 

was  this? 


30C.  What  kind  of  work  was  .  .  .  doing? 
30D.  What  were  .  .  .  's  most  important 

activities  or  duties  at  ttiis  job? 
30E.  Was .  .  .  emptoyed  by: 

O   PRIVATE 

O    FEDERAL 

O    STATE  Govt 


555 

666 
777 
888 
999 


Supplement  quesSorw 


O    LOCAL 

O    SELF-EMPL,  IfC. 

O    SELF-EMPL,  NOT  Inc. 
ISO  Code  FOSDIC  Grcies 
31.  When  ...  left  that  (ob.  how  much  dU 

.  .  .  USUAUY  earn  par  waak  before 

deductions?  bickide  any  overtime  pay, 

commisstons,  or  tips  usuaRy  received 

DK    0(  ] 


32.  About  how  many  people  were  em- 
ployed by  (read  name  of  employer  in 
30A)  at  all  tocattone? 

O    Under  10 
O    10-19 
O    20-99 
O    100-499 
O    90O+ 
O    DK 

33.  Interviewer  Check  Item  Marital  Status 
(C.C.  item  19)  is: 

Wktowed  O   (Ask  35) 

Never  married   O   (FiN37) 
All  Others  O   (Ask  34) 

34.  Has .  .  .  ever  been  wktowed? 
O    Ye»HAsk35) 

O    No-(Fill37) 

35.  Does  .  .  .  receive  benefits  based  on  a 
penskxi  earned  by  a  deceased  spouse? 
O   Yes-(A8k36) 

O    No-(FII37) 
O    DK— (R«37) 

36.  What  is  the  monthfy  am)unt  of  this 
kxxiefit? 

DK  O  I     1 


0000 

1111 

222 
333 
444 
555 
868 
777 
888 
999 


0000 

1111 

2222 
3333 


5555 


7777 

RPAA 


37.  Interviewer  Check  Item  Supplement 
interview  with: 

Eligible  person   O— (End  Questions) 
Prmy  O— (End  Questions) 


Attachment  B— Overview  of  CPS 
Sample  Design  and  Methodology 

1.  CPS  Sample  Design  and  Selection 

The  Ciurent  Population  Survey  (CPS) 
is  a  monthly  survey  conducted  in 
approximately  56,(X)0  occupied 
households  throughout  the  United 
States. 

The  CPS  is  a  probability  sample  based 
on  a  stratified  sampling  scheme.  In 
general,  the  CPS  sample  is  selected  from 


BEST  COPY  AVAILABLE 


32S26 


Federal  Register  /  Vol.  54,  No.  151  /  Tuesday.  August  8,  1989  /  Notices 


lists  of  addresses  obtained  from  the 
most  recent  decennial  census  and 
updated  for  new  construction. 

a.  State-Based  Design 

In  the  first  stage  of  sampling,  primary 
sampling  units  (PSUs)  are  selected. 
These  PSUs  consist  of  counties  or 
groups  of  counties  in  the  United  States, 
and  are  grouped  into  strata.  The  CPS  is 
a  state-based  design.  Therefore,  all 
strata  are  defined  within  state 
boundaries  and  the  sample  is  allocated 
among  the  states  to  produce  state  and 
national  estimates  with  the  required 
reliability,  while  keeping  total  sample 
size  to  a  minimum.  Each  stratum 
consists  of  one  or  more  PSUs.  Within 
each  stratum,  a  single  PSU  is  chosen  for 
the  sample,  with  probability 
proportional  to  its  population  as  of  the 
most  recent  decennial  census.  This  PSU 
represents  the  entire  stratiun  from  which 
it  was  selected.  In  the  case  of  strata 
consisting  of  only  one  PSU,  the  PSU  is 
termed  "self-representing."  A  sample  of 
addresses  within  the  sample  PSUs  is 
obtained  in  a  second  step.  Most  of  the 
sample  addresses  are  selected  from 
census  lists  in  a  single  stage  of  sampling 
within  the  selected  PSU;  for  a  relatively 
small  proportion,  an  additional  stage  of 
selection  within  the  PSU  is  necessary. 

This  two-step  process  is  roughly 
equivalent  to  the  simple  plan  of  dividing 
each  state  into  ultimate  sampling  units 
(USUs],  each  containing  about  four 
neighboring  housing  units,  and  selecting 
clustered  samples  of  these  USUs  for 
interview. 

b.  Stratification 

The  variables  chosen  for  grouping 
PSUs  in  each  state  into  strata  reflect  the 
primary  interest  of  the  CPS  in 
maximizing  the  reliability  of  estimates 
of  labor  force  characteristics.  Basically, 
the  same  set  of  stratification  variables 
are  used  for  each  state:  employment  and 
unemployment  statistics  by  male, 
female,  and  total  population; 
employment  statistics  by  occupation; 
change  in  population  since  1970  and 
other  variables.  If  a  significant 
proportion  of  a  state's  1980  census 
population  [0+]  is  Black  or  of  Hispanic 
origin,  a  fiew  additional  variables  are 
included. 

c.  Rotation  System 

Each  sample  is  divided  intoeight 
approximately  equal  rotationgroups.  A 
rotation  group  is  interviewed  for  4 
consecutive  months,  temporarily  leaves 
the  sample  for  B  months  and  then 
returns  for  4  more  consecutive  months 
before  retiring  permanently  from  the 
CPS  (after  a  total  of  eight  interviews). 
This  rotation  scheme  has  been  in  use 


since  July  1953.  The  end  result  of  this 
rotation  pattern  is  an  improvement  in 
the  reliability  of  estimates  of  month-to- 
month  change  as  well  as  estimates  of 
year-to-year  change. 


d.  Phase-in  of  New  Design 

Since  the  creation  of  the  CPS  in  1940, 
the  sample  has  been  redesigned  several 
times  to  upgrade  the  quality  of  the 
survey,  improve  the  reliability  of  the 
data,  and  meet  the  changing  needs  for 
the  data.  Most  recently,  the  1970  design 
was  phased  out  and  replaced  by  the 
design  described  in  this  paper.  The 
introduction  of  the  revised  design 
involved  several  changes  that  began  in 
April  1984  and  were  completed  in  July 
1985. 

At  the  time  it  was  put  into  place,  the 
1970  design  was  intended  to  provide 
reUable  national  estimates  of  labor  force 
characteristics.  Strata  were  defmed 
within  four  regions  of  the  United  States, 
with  many  strata  crossing  state 
boundaries.  Beginning  in  the  mid  1970's, 
more  accurate  estimates  of  state  labor 
force  data  were  needed.  This  led  to  the 
implementation  of  a  revised  design 
based  on  state  geography. 

The  phase-in  of  the  new  design 
occurred  in  two  waves.  The  first 
involved  "continuing"  areas:  areas 
selected  in  both  the  aid  and  new  design. 
This  part  of  the  phase-in  consisted  of 
updating  the  sampling  frame  in  these 
areas  beginning  in  April  1984  and 
continuing  through  July  1985.  Ninety 
percent  of  the  entire  sample  was  in 
"continuing"  areas. 

The  second  wave  involved  changing 
the  geographic  areas  selected  to  be 
sampled.  From  November  1984  through 
]une  1985,  geographic  areas  selected  in 
the  new  design  that  were  not  in  the  old 
design  ("new"  areas)  gradually  replaced 
geographic  areas  selected  in  the  old 
design  but  not  in  the  new  design 
(outgoing  areas).  Sample  households 
selected  from  address  lists  obtained 
from  the  1960  census  and  new 
construction  permits  issued  after  1980 
replaced  households  selected  from  the 
1970  census  lists  and  permits  for  new 
construction  issued  since  1970. 

In  total,  the  redesigned  sample 
includes  729  geographic  areas  from  a 
total  of  1,973  geographic  areas  in  the 
United  States.  In  the  1970  design,  629 
areas  were  chosen  to  represent  the  1,924 
geographic  areas  into  which  the  country 
was  divided.  The  areas  used  in  the  1970 
and  1980  designs  are  not  completely 
comparable  becaue  many  of  die  sample 
areas  were  redefined  for  1980.  This 
redefinition  was  earned  out  for  a 
number  of  reasons.  Primary  among  these 
was  the  shift  from  a  national  sample 
design  to  one  designed  to  produce  both 


state  and  national  estimates.  In 
addition,  some  sampling  areas  were 
redefined  to  correspond  tn  the  new 
metropolitan  area  defmitions,  and 
others  were  redefmed  to  improve 
efficiency  in  field  operations. 

2.  CPS  Estimation  Procedure 

Under  the  estimating  methods  used  in 
the  CPS,  all  of  the  results  for  a  given 
month  become  available  simultaneously 
and  are  based  on  returns  for  the  entire 
panel  of  respondents.  The  CPS 
estimation  procedure  involves  weighting 
the  data  from  each  sample  person.  The 
unbiased  weight,  which  is  the  inverse  of 
the  probability  of  the  person  being  in  the 
sample,  is  a  rough  measure  of  the 
number  of  actual  persons  that  the 
sample  person  represents.  In  the  1980 
design,  almost  all  sample  persons  within 
the  same  state  will  have  the  same 
unbiased  weight.  The  unbiased  weights 
are  then  adjusted  for  noninterview,  and 
the  ratio  estimation  procedure  is 
applied. 

a.  Noninterview  Adjustment 

The  weights  for  all  interviewed 
households  are  adjusted  to  account  for 
occupied  sample  households  for  which 
no  information  was  obtained.  Reasons 
for  a  noninterviewed  household  include 
absence,  impassable  roads,  refusals,  or 
unavailability  for  other  reasons.  This 
adjustment  is  performed  by 
noninterview  cluster.  Noninterview 
clusters  are  classified  as  either  MSA  or 
non-MSA.  PSUs  classified  as  MSA  are 
assigned  to  MSA  clusters.  Likewise, 
non-MSA  PSUs  are  assigned  to  non- 
MSA  clusters.  MSAs  of  the  same  or 
similar  size  are  grouped  in  the  same 
noninterview  cluster.  All  non-MSA 
areas  in  a  state  are  grouped  within  the 
same  noninterview  cluster.  There  are 
two  cells  within  a  noninterview  cluster. 
Within  MSA  clusters,  the  cells  are 
central  city  and  balance  of  the  MSA. 
Within  non-MSA  clusters,  the  cells  are 
urban  and  nual. 

b.  Ratio  Estimates 

The  distribution  of  the  population 
selected  in  the  sample  may  differ 
somewhat,  by  chance,  from  that  of  the 
population  as  a  whole,  in  such 
characteristics  as  age,  race,  and  sex. 
Since  these  characteristics  are 
correlated  closely  with  labor  force 
participation  and  other  principal 
measurements  made  from  the  sample, 
the  latter  estimates  can  be  improved 
substantially  when  weighted 
appropriately  by  the  known  distribution 
of  these  population  characteristics.  This 
is  accomplished  through  two  stages  of 
ratio  estimates  as  follows: 
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(1)  First-stage  ratio  estimate.  In  the 
CPS,  a  portion  of  the  sample  areas  is 
chosen  to  represent  both  itelf  and  other 
areas  not  in  the  sample;  the  remainder 
of  the  sample  areas  represent  only 
themselves.  The  first-stage  ratio 
estimation  procedure  was  designed  to 
reduce  that  portion  of  the  variance 
resulting  from  requiring  sample  areas  to 
represent  nonsample  areas.  Therefore, 
this  procedure  is  applied  only  to  sample 
areas  the  represent  other  areas  and  is 
done  by  black/nonblack  cells  at  a  state 
level. 

(2)  Second-stage  ratio  level.  The 
second-stage  ratio  estimate  adjusts 
sample  estimates  of  the  population  by 
rotation  group  (month-in-sample)  in  a 
number  of  age-sex-race-ethnicity  groups 
to  independently  derived  census 
estimates  of  the  population  in  each  of 
these  groups.  This  adjustment  reduces 
mean  square  error  of  sample  estimates 
by  reducing  bias  due  to  differential 
coverage  of  the  sampling  frame.  The 
second-stage  is  carried  out  in  three  steps 
and  each  set  of  three  steps  is  referred  to 
as  a  "rake".  There  will  be  six  cycles  of 
raking. 

In  the  first  step,  the  sample  estimates 
are  adjusted  for  each  state  and  the 
District  of  Columbia  by  month-in-sample 
to  an  independent  control  for  the 
civilian  noninstitutional  population 
(16 -I- )  for  the  state.  The  second  step  of 
the  adjustment  is  done  at  ^e  national 
level  by  Hispanic  ethnicity  and  month- 
in-sample.  Hispanic  and  not  Hispanic 
each  have  nine  age/sex  cells,  which  are 
adjusted  to  nationwide  independent 
confrol  counts  (14 -i-).  The  final  step  of 
the  second-stage  is  performed  by  Black, 
White  and  Other  race  categories.  The 
cell  division  is  by  age/race/sex  and 
month-in-sample.  Each  of  these  cells  is 
adjusted  to  nationwide  independent 
control  counts  (14 -f-)  as  in  the  previous 
step.  The  entire  second-stage  ratio 
estimation  procedure  is  iterated  through 
six  rakes.  This  iteration  ensures  that  the 
sample  estimates  both  of  state 
population  and  of  national  age-sex-race- 
ethnic  categories  will  be  virtually  equal 
to  the  independent  population  estimates. 

E.  Specialized  Sampling 

An  unusual  problem  occurs  in  the  CPS 
sample  that  requires  specialized 
sampling  procedures.  This  problem 
occura  in  rural  areas  in  the  state  of 
Alaska  because  of  its  sparse  population. 
Special  methods  of  defining  segments 
are  used  in  these  areas  of  the  Alaskan 
sample. 

*  Periodic  Data  Collection  Cycle 

Collection  of  CPS  data  on  a  monthly 
basis  is  mandated  in  Paragraph  2  of 
Title  29,  United  States  Code.  Less 


frequent  collection  would  place  the 
Bureau  of  Labor  Statistics,  which  is  the 
cosponsor  of  the  CPS,  in  violation  of  this 
code. 

5.  Nonresponse  in  CPS 

If  a  respondent  is  reluctant  to 
participate  in  CPS,  the  interviewer 
immediately  informs  the  regional  office 
staff.  The  region  office  sends  a  follow-up 
letter  to  the  household  explaining  CPS  in 
greater  detail  and  urging  cooperation. 
The  interviewer  then  recontacts  the 
household  and  attempts  the  interview 
again.  If  this  procedure  fails,  a 
Supervisory  Field  Representative  then 
contacts  the  household  in  an  attempt  to 
convert  the  reluctant  respondent. 
Methods  used  to  interview  reluctant 
households  include  conducting 
telephone  or  pereonal  interviews  with 
the  household,  if  so  requested,  and 
interviewing  a  designated  individual 
within  the  household.  The  CPS 
estimation  procedure  adjusts  for 
nonresponse  in  its  noninterview 
adjustment  section.  This  procedure  is 
detailed  in  Paragraph  2.a.  above. 
Individual  item  nonresponse  is  allocated 
using  a  procedure  in  which  the  mission 
data  are  assigned  from  individuals 
whose  data  are  complete  and  have 
similar  characteristics.  The  CPS 
noninterview  rates  range  between  4-5 
percent  monthly. 

Accuracy  of  Uie  CPS  data  is 
maintained  through  interviewer  training 
and  monthly  home  studies,  monitoring 
of  error  and  noninterview  rates,  and 
systematic  reinterviewing  of  CPS 
households.  Each  month  one-sixth  of  all 
CPS  enumerators  have  a  third  of  their 
assignments  reinterviewed.  Errors 
uncovered  during  the  reinterview  are 
discussed  with  the  original  interviewer 
and  remedial  action  taken. 

ft  Methodological  Testing 

The  basic  CPS  program  is  not  used  as 
a  vehicle  for  testing  procedures  or 
methods.  There  is,  however,  an 
extensive  program  of  testing  afready 
conducted  and  currently  underway  on 
CPS  methods,  procedures,  and  content. 
This  program,  the  Methods  Development 
Survey  (MDS),  and  its  predecessor,  the 
Methods  Test  Panel  (MTP),  has  been 
underway  since  May  1978  and  is 
continuing  at  this  time. 

CurrenUy,  the  MDS  is  testing  the  use 
of  Computer  Assisted  Telephone 
Interviewing  (CATI).  TTiere  have  been 
two  distinct  phases  thus  far.  The  first 
was  designed  to  identify  and  resolve 
operational  problems  associated  tvith  - 
the  use  of  CATI.  The  second,  which  is 
ongoing,  will  measure  differences  in 
labor  force  estimates  produced  by  the 
regular  CPS  methodology  and  the  CATI 


procedures,  and  will  measure 
differences  in  data  quality  between 
these  two  methodologies. 

7.  CPS  Statistical  Contacts 

Individuals  consulted  on  the 
statistical  aspects  of  CPS  are  Messrs. 
Preston  J.  Waits  (76J-2872).  Gaiy 
Shapiro  (763-2674).  Larry  Cahoon  (763- 
5855).  and  Paul  Bettin  (763-2851),  of  the 
Statistical  Methods  Division,  Bureau  of 
the  Census.  Messrs.  Thomas  Walsh 
(763-2776),  Gregory  Russell  (763-2782), 
and  Ms.  Kathleen  Creighton  (763-2773), 
Demographic  Surveys  Division.  Bureau 
of  the  Census,  have  responsibility  for 
data  collection  and  processing.  Messrs. 
Thomas  Plewes  (523-1180)  and  John 
Bregger  (523-1944).  Bureau  of  Labor 
Statistics,  are  responsible  for  data 
analysis. 

Attachment  C— Source  and  Reliability  of 
the  August  1988  CPS  Supplement  on 
Health  Insurance  Coverage 

Source  of  Data 

The  estimates  for  this  survey  come 
from  the  August  1988  Current  Population 
Survey  (CPS)  and  from  supplementary 
questions  to  the  CPS.  The  monthly  CPS, 
conducted  by  the  Bureau  of  the  Census, 
deals  mainly  with  labor  force  data  for 
the  civilian  noninstitutional  population. 
Census  Bureau  interviewers  ask 
questions  relating  to  labor  force 
particiaption  about  each  member  in 
every  sample  household.  In  addition,  in 
August  1988,  the  interviewers  asked 
additional  questions  about  health 
insurance  coverage  for  persons  40  years 
old  and  older. 

CPS  Design.  The  CPS  sample,  selected 
from  the  1980  Decennial  Census, 
represents  all  50  states  and  the  District 
of  Columbia.  The  Census  Bureau 
continually  updates  the  sample  to  reflect 
new  construction.  The  sample 
households  are  in  729  sample  areas 
which  include  1973  counties  and 
equivalent  areas.  About  56,100  occupied 
households  were  eligible  for  interview. 
For  about  2,500  of  these  households, 
interviewers  did  not  obtain  interviews 
because  they  were  unable  to  find  the 
occupants  at  home  after  repeated  calls 
or  for  some  other  reason. 

CPS  Estimation  Procedure.  The 
procedure  to  calculate  estimates  for  this 
survey  involves  the  inflation  of  the 
weighted  sample  results  to  independent 
estimates  of  the  total  civilian 
noninstitutional  population  of  the  United 
States  by  age,  race,  sex  and  Hispanic/ 
non-Hispanic  categories.  These 
independent  estimates  are  based  on 
statistics  fnnn  the  decennial  censuses  of 
population:  statistics  on  births,  deaths. 
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immigration  and  emigration;  and 
statistics  on  the  size  of  the  Anned 
Forces. 

Supplement  Estimation  Procedure.  In 
addition  to  the  CPS  estimation 
procedure,  the  health  insurance 
coverage  supplement  requires  two 
additional  weighting  steps.  First,  the 
weights  for  all  interviewed  households 
are  adjusted  to  account  for  occupied 
sample  households  that  responded  to 
the  CPS,  but  not  to  the  supplement 
questionnaire.  Second,  ratio  estimation 
brings  lal>or  force  estimates  from  the 
supplement  into  agreement  as  closely  as 
possible  with  the  August  labor  force 
estimates  from  the  basic  CPS. 

Reliability  of  the  Estimates 

Since  CPS  estimates  come  from  a 
sample,  they  may  differ  somewhat  from 
figures  from  a  complete  census  using  the 
same  questionnaires,  instructions,  and 
enumerators.  Two  types  of  errors  are 
possible  in  an  estimate  based  on  a 
sample  survey,  sampling  and 
nonsampling.  The  accuracy  of  a  survey 
result  depends  on  both  types.  Exercise 
particular  care  in  the  interpretation  of 
figures  based  on  a  relatively  small 
number  of  cases  or  on  small  differences 
between  estimates,  because  the  full 
extent  of  the  nonsampling  error  is 
unknown. 


Nonsampling  Variability. 
Nonsampling  errors  can  be  attributed  to 
many  sources,  e.g.,  inability  to  obtain 
information  about  all  cases  in  the 
sample,  definitional  difficulties, 
differences  in  the  interpretation  of 
questions,  inability  or  unwillingness  on 
the  part  of  respondents  to  provide 
correct  information,  inability  to  recall 
information,  errors  made  in  data 
collection  such  as  in  recording  or  coding 
the  data,  errors  made  in  processing  the 
data,  errors  made  in  estimating  values 
for  mising  data,  and  failure  to  represent 
all  units  with  the  sample 
(undercoverage). 

CPS  undercoverage  results  from 
missed  housing  units  and  missed 
persons  within  sample  households. 
Overall  undercoverage.  compared  to  the 
level  of  the  1980  Deceimial  Census,  is 
about  7  percent.  CPS  undecoverage 
varies  with  age.  sex,  and  race. 
Generally,  undercoverage  is  larger  for 
males  than  for  females  and  larger  for 
Black  and  other  races  combined  than  for 
Whites.  Ratio  estimation  to  independent 
population  controls,  as  described 
previously,  partially  corrects  for  the  bias 
due  to  survey  undercoverage.  However, 
biases  exist  in  the  estimates  to  the 
extent  that  missed  persons  in  missed 
households  or  missed  persons  in 
interviewed  households  have  different 
characteristics  from  those  of 
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interviewed  persons  in  the  same  age- 
sex-race-Hispanic  group.  Furthermore, 
the  Census  Bureau  does  not  adjust  the 
independent  population  controls  for 
undecoverage  in  the  1960  census. 

For  additional  information  on 
nonsampling  error  including  the  possible 
impact  on  CPS  data  when  known,  refer 
to  Statistical  Policy  Working  Paper  3,  An 
Error  Profile:  Employment  as  Measured 
by  the  Current  Population  Survey. 
Office  of  Federal  Statistical  Policy  and 
Standards.  U.S.  Department  of 
Commerce,  1978  and  Technical  Paper  40, 
The  Current  Population  Survey:  Design 
and  Methodology,  Bureau  of  the  Census, 
U.S.  Department  of  Commerce. 

Sampling  Variability.  Sampling 
variability  is  variation  that  occurred  by 
chance  because  a  sample  rather  than  the 
entire  population  was  surveyed.  The 
standard  errors  given  in  the  following 
tables  are  measures  of  sampling 
variability. 

Although  standard  errors  are  the 
accepted  measure  of  sampling 
variability,  these  standard  errors  also 
include  the  effect  of  some  nonsampling 
errors  in  responses  and  enumeration  but 
do  not  meaure  any  systematic  biases  in 
the  data.  (Bias  is  the  difference, 
averaged  over  all  possible  sainples, 
between  the  estimate  and  the  desired 
value.) 

BILLING  CODE  U10-2MI 
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Standard  arrors  ara  usad  to  datamina  tha  ral lability  of 
aurvay  aatiaataa  and  to  avaluata  tha  atatiatical  validity  ot 
concluaiona  aada  about  tha  data. 

Confidanca  intarval  aatiaation  and  hypothaaia  tasting  ara 
both  procaduraa  that  uaa  standard  arrora  to  tast  for 
statistical  validity.  Tba  oenfidanca  intarval  is  a  ranga 
about  tha  saapla  aatiaata  cwwtroctad  so  that,  if  tha  survay 
}Mrm   to  ba  rapaatad  a  larga  nuabar  of  tiaas  ondar  tha  sasa 
ganaral  conditions,  tha  confidanca  intarvals  vould  includa 
tha  avaraga  rasult  of  all  possibla  saaplas  with  a  known  pro- 
bability. For  axaapla,  if  ona  vara  to  construct  an  intarval 
from  1.6  standard  arrora  balow  tha  astiaata  to  1.6  standard 
arrors  abova  tha  astiaata,  about  90  parcant  of  thasa  intar- 
vals vould  includa  tha  avaraga  rasult  of  all  possibla 
saaplas.  Although  a  particular  intarval  coqputad  for  an 
actual  astiaata  aay  not  contain  tha  avaraga  rasult,  ona  can 
raason  vith  90  parcant  confidanca  that  it  doas  contain  the 
avaraga  rasult. 

Hypothesis  testing  is  a  procedure  for  distinguishing  between 
population  paraaeters  using  saapla  eatiaatas.  Ona  coaaon 
type  of  hypothesis  is  that  population  paraaeters  ara  differ- 
ent. 

Tests  aay  be  perforaed  at  various  levels  of  significance, 
where  the  level  of  significance  is  the  probability  of  con- 
cluding that  the  paraaeters  are  different  when,  in  fact,  they 
are  the  saae.  To  conclude  that  two  paraaeters  ara  different 
at  the  10  percent  level  of  significance,  for  axaaple,  the 
absolute  value  of  tha  difference  aust  ba  greater  than  1.6 
tines  the  standard  error  of  the  difference.  Of  course,  some- 
tiaes  this  conclusion  will  be  vrong.  Vhen  tha  characteris- 
tics are,  in  fact,  tha  saae,  there  is  a  10  percent  chance  of 
concluding  that  they  ara  different.  Tha  Census  Bureau  uses  as 
standard  atatiatical  testing  criteria  90  percent  confidence 
intervals  and  10  percent  significance  level  hypothesis  tests. 
Consult  standard  statistical  taxtboolcs  for  alternative  crite- 
ria. 

Beta  Whan  Osiay  «aall  latiaataa.  Because  of  tha  larga 
standard  arrors  involved,  there  is  little  chance  that  suaaary 
aaasuras  (such  as  aadians  and  percentage  distributions)  vould 
reveal  useful  inforaation  vhen  eoaputed  on  a  base  saallar 
than  75,000. 

Also,  even  a  saall  aaount  of  nonsaapling  error  can  distort  a 
seeaingly  valid  hypothesis  test  of  a  borderline  difference. 
Exercise  caution  in  the  interpretation  of  such  saall  differ- 
ences. 


ataadard  Brrere  aad  Their  nee.  To  derive,  at  a 

cost,  standard  errors  that  vould  apply  to  many  astiaates, 

a  nuabar  of  approxiaations  vere  required.  Generalised  sets 


32530 


Fedwal  Regtoter  /  Vol.  54,  No.  151  /  Tuesday.  August  8. 1989  /  Notices 


of  standard  arrors  ara  providad  for  various  typas  of  charac- 
teristics in  tha  tablas.  Tba  sats  of  atandard  arrors  giva  an 
indication  of  tha  ordar  of  aagnituda  of  tha  atandard  arror  of 
an  aatiaata  rathar  than  tha  praciaa  atandard  arror.  Tha  fig- 
uras  prasantad  in  Tablas  A-2  thru  A-4  ara  approxiaationa  to 
tha  atandard  arrors  of  varioua  aatiaataa  for  parsons.  Usa 
linaar  intarpolation  to  obtain  atandard  arrora  for  intaraadi- 
ata  valuaa  not  shown  in  tha  tablaa.  | 

Two  paraaatara,  a  and  b,  ara  uaad  to  calculata  standard 
arrora  for  aach  typa  of  charactariatic.  Thasa  paramaters, 
shown  in  Tabla  A-1,  wvm  usad  to  calculata  tha  atandard 
arrors  in  Tablaa  A-2  thru  A-4.  Thay  aay  alao  ba  usad  diractly 
to  calculata  tha  atandard  arrora  for  astiaatad  nuabars  and 
parcantagaa.  1 

standard  iFrora  of  Iff^Jll^Tl  Ifflgfrfrti  Thera  are  two  aathods 
for  obtaining  tha  approxiaata  atandard  arror,  Sx,  of  an  asti- 
aatad nuBbar.  Tha  firat  aathod  involvea  intarpolation  of  the 
atandard  arrors  in  Tabla  A-2.  Tha  aacond  nethod  uses  formula 
(I)  froa  which  tha  atandard  arrora  in  Table  A-2  were  calcu- 
lated. Thia  foraula  givaa  more  accurate  atandard  errors  than 
those  found  in  Tabla  A-1. 


ax 


2  +  bx 


(1) 


Here  x  is  the  size  of  the  estimate  and  a  and  b  are  the  par- 
ametera  in  Table  A-1  associated  with  the  particular  charac- 
teristic. I 

Tlluatration  of  the  Cemputation  of  the  Standard  Brror  Of  an 
Katlaate^  VYIfitffT       Suppose  of  the  Black  population  who  were 
40  years  old  or  older  in  August  of  1988,  6,780,000  were  cov- 
ered by  insurance  other  than  Medicaid.  From  Table  A-1  the 
appropriate  parametera  are  a  «  0.000234  and  b  «  2,397.  Using 
formula  (1),  the  approximate  standard  error  of  an  estimate  of 
6,780,000  is        1 _^ 

Sj{  -  Jo. 000234  (6,780,000)*  •»•  2,397  (6,780,000) 

■  164,000  (rounded  to  the  nearest  thousand). 

Alternatively,  by  linear  interpolation  in  Tabla  A-2,  tha 
atandard  arror  on  6,780,000  ia  164,000. 

Uaing  tha  164,000  estimate  of  atandard  arror,  the  90  percent 
confidence  interval  aa  shown  by  tha  data  ia  from  6,518,000  to 
7,042,000,  i.a.  6,780,000  ±  (1.6) (164,000) .  Therefore,  a 
conclusion  that  tha  average  eatimata  derived  from  all  poa- 
sibla  saaplaa  lias  within  a  range  conputed  in  this  way  would 
ba  correct  for  roughly  90  percent  of  all  possible  samples. 
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Standard  Irrera  of  aaf^f^ftt^  Pareaataff.  The  reliability  of 
an  eatimatad  percentage,  cosputed  uaing  aai^la  data  for  both 
numerator  and  denominator,  d^wnds  upon  tha  size  of  the  per- 
centage and  tha  size  its  base.  Eatimatad  parcentagea  ara 
relatively  more  reliable  than  tha  correaponding  astimatea  of 
the  nuaeratora  of  tha  parcentagea,  particularly  if  tha  par- 
centagea ara  50  percent  or  mora.  Nhan  the  numerator  and 
denominator  of  tha  percentage  ara  in  different  catagoriaa, 
uaa  the  factors  or  parametera  from  Tabla  A-1  for  tha  niimara- 
tor. 

One  method  of  obtaining  the  approximate  atandard  error,  s^  q, 
of  an  eatimatad  percentage  ia  by  intarpolation  in  Table  K-y 
and  Tabla  A-4. 

An  alternate  method  uaea  the  following  formula  from  which  the 
atandard  arrora  in  Tabla  A-3  and  Tabla  A-4  were  calculated. 
This  formula  will  give  more  accurate  atandard  arrora  than 
those  in  Table  A-3  and  Table  A-4. 


•x,p  -  JbpdOO  -  p)/x 


(2) 


Here  x  is  the  size  of  the  population  which  ia  the  base  of 
the  percentage,  p  ia  the  percentage  (0  ^  p  ^  100),  and  b  ia 
the  parameter  in  Tabla  A-1  associated  with  the  particular 
type  of  characteristic  in  the  numerator  of  tha  parcentage. 

Illustration  of  the  Computation  of  the  standard  Srrer  of  a 
PereantaQe.  Suppose  of  the  10,997,000  Blacka  who  were  40 
years  old  or  older  in  August  of  1988,  6,780,000  or  61.7 
percent  were  covered  by  insurance  other  than  Medicaid.  From 
Table  A-1,  the  appropriate  b  parameter  is  2397.  Using 
formula  (2),  the  approximate  standard  arror  on  61.7  percent 
is 


*x,p 


2,397 


10,997,000 


(61.7) (38.3)  «  0.7 


Alternately,  by  interpolation  in  Table  A-3,  the  atandard 
error  on  61.7  percent  is  0.7  percent.  Therefore,  tha  90  per- 
cent confidence  interval  of  tha  percentage  of  tha  Blaclc  popu- 
lation who  were  covered  by  inaurance  other  than  Medicaid  is 
from  60.6  percent  to  62.8  percent,  i.a.  61.7  ±  (1.6) (0.7). 

atandard  Krror  of  a  Difference.  For  a  difference  between  two 
sample  eatimatas,  tha  standard  error  is  approximately  equal 
to 


»x  -  y 


J«x*  ♦  V 


(3) 


Where  s^  and  Sy  ara  tha  standard  arrors  of  tha  estimates  x 
and  y.  Tha  eatimatas  can  ba  of  numbers,  percentages,  ratioa* 
etc.  This  will  represent  the  actual  atandard  error  quite 
accurately  for  tha  difference  between  two  estimates  of  the 
same  characteristic  in  two  different  araaa  or  for  tha 
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^itfrmnem  b«tv««n  ••parats  and  uncorralatad  charaetaristics 
in  tha  saaa  araa.  Zf,  howavar,  thara  ia  a  high  poaitiva 
(naqativa)  eorralatien  batwaan  tha  two  charactariatica,  tha 
fonula  will  ovaraatiaata  (undaraatiBata)  tha  trua  atandard 
arror. 

gllMfegatiaa  ag  thm   CaMmfeatieB  af  tha  Btaadard  ■rgag_ftf-l 

aiffagaaaa.  Suppoaa  that  of  tha  10, 997 « 000  Blacka  who  vara 
40  yaara  old  or  oldar  in  Auguat  of  1988,  6,780,000  or  61.7  . 
pareant  vara  eovarad  by  inauranca  othar  than  Nadicaid,  and  of 
tha  79,326,000  paopla  vho  ara  non-Black  and  40  yaara  old  or 
oldar,  66,558,000  or  83.9  pareant  vara  eovarad  by  inauranca 
othar  than  nadicaid.  Uaing  fomla  (2) ,  tha  atandard  arror 
on  61.7  pareant  ia  0.7  pareant.  Siailarly,  tha  atandard 
arror  on  83.9  pareant  ia  0.2  pareant.   Tha  apparant  diffar- 
anea  batvaan  61.7  and  83.9  pareant  ia  22.2  pareant.  Uaing 
foraula  (3),  tha  atandard  on  tha  aatiaatad  diffaranca  of  22.2 
pareant  ia  approxiaataly 


.  V  -  Jo^ 


1*   ♦  0.2*  -  0.7 


Thia  aaana  that  tha  90  pareant  eonf idanca  intarval  around  the 
diffaranca  ia  from  21.1  to  23.3,  i.a.  32.2  ±  (1.6) (0.7). 
Sinea  thia  intarval  doaa  not  includa  saro,  va  can  conclude 
with  90  percent  confidence  that  the  percentage  of  the  non- 
Blaclc  population  vho  vara  40  yaara  old  or  older  in  August  of 
1988  that  vere  covered  by  insurance  other  than  Medicaid  is 
greater  than  that  of  tha  Black  population. 

MLLMQ  CODE  4«1ft-2»-C 


Table  A-1.— Parameters  for  Calcu- 
lating Standard  Errors  of  EsTh 
MATED  Numbers  and  Percentages 
FOR  Health  Insurance  Coverage 
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Characteristic 

a 

b 

Total  or  White 

0.000024 
000234 

000234 

2,217 
2,397 
^397 

Black. 

Hispanic  Origin „.. 

Table  A-2.— Standard  Errors  of  Es- 
timated Numbers  for  Health  Insur- 
ance Coverage 

[Number  in  thousands] 


Size  of 
estimate 

Standard  error 

Total  or  white 

Blacker 
hispanic  orgin 

10 

» 

5 

25 

7 

8 

SO 

11 

11 

100 

HI 

16 

250 

M 

2S 

500 

33 

35 

1,000 

47 

51 

2,500 

75 

86 

5,000 

108 

134 

7,600 

134 

178 

Table  A-2.— Standard  Errors  of  Es- 
timated Numbers  for  Health  Insur- 
ance Coverage— Continued 

[Number  in  thousands! 


Sizeot 
estimate 

Standard  error 

Total  or  ivhite 

Blacfcor 
hispenic  orgin 

10.000 
15,000 
20,000 
30,00U 
40,000 
50.000 
70.000 
100,000 

157 
1»7 
232 
297 
3S6 
413 
522 
679 

216 

296 

PQ 

M 

w 

PQ 

(X)  Not  AppKcable. 

Table  A-3.— Standard  Errors  of  Estimated  Percentages  for  Health  Insurance  Coverage 

[Total  or  white] 


Base  of  estimated 
percentage 
(thotnands) 

Estimated  percentage 

lor  99 

2or9e 

5  or  95 

10  or  90 

20  or  80 

25  or  75 

SO 

75 
100 

250 

500 

1,000 

2,500 

5,000 

7,500 

10.000 

25,000 

50,000 

100,000 

1.7 

1.5 

M 

.7 

Ji 

2 

.2 

.1 
.09 
.07 
.05 

2.4 

2.1 

1.3 

.9 

.7 

.4 

.3 

.2 

.2 

.1 

.09 

.07 

3.7 

3.2 

2.1 

1.5 

1.0 

.6 

.5 

.4 

.3 

.2 

.1 

.1 

5.2 

48 
2M 

£0 

1.4 
J 

M 
S 
A 
3 

.2 
.1 

6.9 

6.0 

3.8 

2.7 

1.9 

1.2 

.8 

.7 

.6 

.4 

,3 

2 

7.4 

6.4 

4.1 

2.9 

2.0 

1.3 

.9 

.7 

.6 

.4 

.3 

.2 

M 
7A 
4.7 
92 

n 

1.1 

J 

.7 
S 

2 
2 

Table  A-4.— Standard  Errors  of  Estimated  Percentages  for  Health  Insurance  Coverage 

[Black  and  Hispank:  origin] 


Base  of  estimated 
percentage 
(thoi»an&) 

Estimated  percentage 

lor  99 

2or98 

5or95 

10  or  90 

20W80 

25  or  75 

50 

75 

100 

250 

500 

1,000 

%500 

5,000 

7.500 

10,000 

15,000 

1.8 
1.5 
1.0 
.7 
.5 
.3 
2 
2 
2 
.1 

2.5 

2.2 

1.4 

1.0 

.7 

.4 

.3 

.2 

.2 

.2 

3.9 

3.4 

2.1 

1.5 

1.1 

.7 

.5 

.4 

.3 

.3 

M 

46 

aM 

2.1 
1.8 

.9 
.7 
J 
.5 

.4 

7.2 

6.2 

3.9 

2.8 

2.0 

1.2 

J 

.7 

j6 

M 

7.7 

6.7 

4.2 

3.0 

2.^ 

1.3 

.9 

.8 

.7 

.5 

7J 
48 
U 

24 
1.8 
1.1 

M 
M 

a 

[FR  Doc.  89-18365  Filed  6-7r69;  8:45  am] 
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Emptoynwirt  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")^  and 


are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a]  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  II, 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  that  August  18, 1989. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


S25S4 
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the  Director,  OfiTice  of  Trade  Adjustment 
Aisif  tance,  at  the  address  shown  below, 
not  later  than  August  18, 1969. 

The  petitions  Hied  in  this  case  are 
available  for  inspection  at  the  Office  of 


the  Director,  Office  of  Trade  Adjustment 
Assistance.  Emptojruient  and  Training 
Administration.  U.S.  Department  of 
Labor,  601  D  Street.  NW..  Washington, 
DC  20213. 


Signed  at  Washington,  DC,  this  31st  Day  of 
luly  1989. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  (Union/Worfcers/FInn) 


Location 


Data 
Received 


Date  of 
Petition 


Petition 
Number 


Articles  Produced 


American  StratigrapNc  Co.  (Workers) 

BPS  Industries  (Woritars) 

Baker  Hugties  Veico  (Workers) 

Beatreme  Foods,  Inc.  (Workers) 

C.N.  Burman,  Co.  (Cornpany) 

Owrco  Compressors.  Inc.  (Company) ... 

Control  Data  Corp.,  Grey  Fox 

Crane  Plumbino,  Inc.  (USA) 

Oepoister  Drilling  Co.,  Inc.  (Workers) 

Murphy/ Henenssee 

Newman  Cmby  Steel,  Inc.  (USWA) 

Okonite  Corp.  (URW/IAM) 

Robert  B.  Britton  Oil  Properties  (Work 
ers). 

S&J  Operating  Co.  (Workers) 

Sttadyside  Stamping  Corp.  (Company)... 
Wrangler  (Workers) 


Denver,  CO _ 

New  York,  NY._. 

Casper.  WY 

Betoit  Wl ™ 

Peterson,  NJ 

Longview,  TX 

St.  Paul,  MN _ 

AlHance,  0H...„.. 

Effingham,  IL 

Owensboro,  KY . 

Pawiucfcet,  Rl 

Passaic,  NJ 

OIney,  IL 


Wichita  Falls.  TX. 

Shadyside.  OH 

Tishomingo,  Ml.... 


7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 
7/31/89 

7/31/89 
7/31/89 
7/31/89 


7/5/89 
7/14/89 
7/10/89 
7/13/89 

7/8/89 
7/11/89 
7/10/89 
7/14/89 
6/26/89 

5/1/89 
7/11/89 
7/13/89 
7/12/89 

7/12/89 
7/13/89 
7/14/89 


23,196 
23,197 
23,198 
23,199 
23,200 
23,201 
23,202 
23,203 
23,204 
23,205 
23,206 
23,207 
23,208 

23,209 
23,210 
23.211 


I  &  Coats. 


Oil  &  Gas. 

Ladies'  Jackets  i 

Oil  &  Gas. 

Foods. 

Lamps  &  Lighting  Rxtures. 

Gas  Compressors. 

Integrated  Circuits. 

Plumbing  Fixtures. 

Oil  &  Gas. 

Typewriters,  Etc. 

Wire  and  Cable. 
Oil  a  Gas. 

Oil  &  Gas. 

Sheet  Metal  Stamping. 

Jeans. 


(FR  Doc.  89-18603  Filed  8-7-89: 8:45  am] 
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[TA-W-22,6301 

Imprimis  Technology,  Inc., 
Bloomlngton,  MN;  Negative 
Determination  Regarding  Application 
for  Reconsideration 

A  former  worker  requested 
administrative  reconsideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance.  The  initial  petition  was  filed 
by  workers  on  behalf  of  workers  at  Thin 
Film  Head  Machining  Department  at 
Imprimis  Technology,  Inc.,  Bloomington, 
Minnesota.  The  denial  notice  was 
signed  on  May  12, 1989  and  published  in 
the  Federal  Register  on  June  23, 1989  (54 
FR  28444). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Ofhcer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  at  Bloomington  produce 


disc  drives  and  their  components.  The 
Department's  negative  determination 
did  not  address  the  issue  of  the 
components  for  disc  drives. 

The  former  worker  is  appealing  the 
Department's  negative  determination  on 
the  basis  that  the  Thm  Film  Head 
Machining  Department  is  an  appropriate 
subdivision  at  Bloomington.  It  is  also 
stated  that  the  opening  of  a  Malaysian 
thin  film  head  plant  in  October.  1988  and 
an  agreement  with  China  to  assemble 
and  test  thin  film  heads  was  the  basis 
for  worker  applications. 

Investigation  findings  show  that  thin 
fibn  heads  were  not  tiarketed  as  a 
single  product  but  wtre  incorporated 
into  the  production  of  the  new  Sabre 
drive.  Thin  film  head  production  at 
Bloomington  increased  in  quantity  and 
value  in  1988  compared  to  1987  and  in 
1989  compared  to  1988.  Investigation 
findings  also  show  that  the  Malaysian 
thin  film  head  production  was  primarily 
for  the  Oriental  market.  The 
Bloomington  plant  did  not  import  thin 
film  heads  during  the  applicable  period 
of  the  investigation. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington,  DC,  August  1, 1989. 
Stephen  A.  Wandner, 
Deputy  Director,  Office  of  Legislation  and 
Actuarial  Services,  UlS. 
[FR  Doc.  89-18504  Filed  8-7.a9;  8:45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[ProhHtttcd  Transaction  EiempUon  89-60; 
Exemption  Application  Na  D-7947  et  al.] 

Grant  of  Individual  Exemptions; 
Advest  Group,  Inc.  Incentive  Savings 
Plan,  et  al. 


agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representadons 
contained  in  each  applioation  for 
exemption  and  referred  Interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
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Washington,  DC  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
tmless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  pendency  were  issued 
and  the  exemptions  are  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  tjrpe 
proposed  to  the  Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Advest  Group,  Inc.  Incentive  Savings 
Plan  (the  Plan)  Located  in  Hartford,  CT 

[Prohibited  Transaction  Exemption  89-60; 
Exemption  Application  No.  D-7947J 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  fi-om 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
duough  (D)  of  the  Code,  shall  not  apply 
to  the  proposed  purchase  or  sale  of  zero- 
coupon  obligations  based  on  Treasury 
securities  (STRIPS)*  between 
individually-directed  accounts  in  the 
Plan  and  Advest,  Inc.  (Al),  the  trustee. 
Plan  administrator  and  sponsor  of  the 
Plan,  provided  the  following  conditions 
are  met:  (a)  the  purchase  or  sale  of  the 
STRIPS  will  be  on  terms  at  least  as 
favorable  as  those  offered  in  the 
ordinary  course  of  business  to  uiurelated 
customers  of  Al;  (b)  purchases  or  sales 


'  The  STRIPS  program  was  announced  by  the 
Department  of  the  Treasury  on  February  is,  1985,  to 
facilitate  Separate  Trading  of  Registered  Interest 
and  Principal  Securities. 


will  be  made  only  upon  the  written 
direction  of  a  Plan  participant;  and  (c) 
purchases  or  sales  directed  by  a 
participant  will  be  only  for  the 
participant's  individual  account. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  June 
14, 1989  at  54  FR  25363. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (lliis  is  not  a 
toU-fi-ee  number.) 

Dalton  Foundries,  Inc.  Employee  Stock 
Ownership  Plan  (the  Plan)  Lcicated  in 
Fort  Wayne,  Indiana 

[Prohibited  Transaction  Exemption  89-61; 
Exemption  Application  No.  D-7757] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  fi'om  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throuigh  (D)  of  the  Code, 
shall  not  apply  to  the  sale  for  cash  by 
the  Plan  of  certain  tmits  in  a  limited 
investment  partnership  (the  Partnership 
Units)  to  the  Dalton  Foimdries,  Inc. 
Pension  Plan  (the  Pension  Plan),  a  party 
in  interest  widi  respect  to  the  Plan  by 
reason  of  the  Plan's  ownership  of  more 
than  50  percent  of  Dalton  Foimdries, 
Inc.,  sponsor  of  the  Pension  Plan, 
provided  that  the  price  paid  is  the  fair 
market  value  of  the  Partnership  Units  on 
the  date  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
14, 1989  at  54  FR  25360. 

Written  Comment:  The  Department 
received  one  written  comment  regarding 
the  notice  of  proposed  exemption  in 
which  the  commentator  expressed 
approval  of  the  proposed  exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  L.  Roberts  III  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Marlin  D.  Grant  Individual  Retirement 
Account  (the  IRA)  Located  in 
Bloomington,  Miimesota 

[Prohibited  Transaction  Exemption  89-62; 
Exemption  Application  No.  D-7865] 

Exemption 

The  sanctions  resulting  irom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  ptirchase  by  the  IRA  of 
a  contract  for  deed  fit)m  Marvin  H. 


Anderson  Construction  Company,  a 
disquaUfied  person  with  respect  to  the 
IRA,  provided  that  the  IRA  pays  the 
lesser  of  $64,412.00  or  the  fair  market 
value  of  the  Contract  at  the  time  of  the 
sale.' 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  Jime 
22, 1989  at  54  FR  28272. 

FOR  FURTHER  INFORMATION  CONTACT 

Ekaterina  A  Uzlyan  of  the  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 

International  Chemical  Workers  Union 
Employees  Retirement  Plan  (the  Plan) 
Located  in  Akron,  Ohio 

[Prohibited  Transaction  Exemption  89-63; 
Exemption  Application  No.  D-7733] 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  die 
sanctions  residting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  dutjugh  (E)  of  die 
Code,  shall  not  apply  to  the  loan  of 
$500,000  (die  Loan)  by  die  Plan  to  die 
International  Chemical  Workers  Union 
(ICWU).  the  Han  sponsor,  and  to  the 
ICWU  Building  Corporation  (ICWUBC), 
a  non-profit  corporation  wholly  owned 
by  ICWU,  under  the  terms  and 
conditions  described  in  the  notice  of 
proposed  exemption,  provided  that  such 
terms  and  conditions  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  by  the  Plan  in  an  arm's- 
length  transaction  with  an  unrelated 
party. 

Written  comment-  The  Department 
received  one  comment  from  a 
participant  of  the  Plan,  in  which  the 
participant  questioned  what  would 
happen  to  die  Plan  if  die  ICWU  and 
ICWUBC  defaulted  on  die  Loan.  The 
applicant  responded  that  the  Loan  is 
secured  by  a  first  mortgage  on  real 
property  appraised  at  ^,500,000  which 
is  greatly  in  excess  of  the  amoimt  of  the 
Loan.  The  applicant  represents  that  the 
real  property  adequately  secures  the 
Loan.  In  addition,  the  applicant  notes 
that  National  Associates,  Inc.,  in  its 
capacity  as  independent  fiduciary  of  the 
Plan,  has  been  granted  full  authority  to 
take  whatever  action  is  necessary, 
including  foreclosure  of  the  real  estate, 
in  order  to  enforce  the  Loan  obligation. 


*  Because  the  IRA  meets  the  conditions  described 
in  28  CFR  2510.3-2(d),  Aere  is  no  }urisdiction  under 
Title  I  of  the  Act.  However,  there  is  jurisdiction 
under  Title  n  of  the  Act  pursuant  to  section  4975  of 
the  Code. 
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After  coniideration  of  the  entire 
record,  the  Department  has  determined 
to  grant  the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
24. 1969  at  54  FR  22501. 
TON  RMTHm  mroRMATION  CONTACT: 
Joseph  L  Roberts  III  of  the  Department, 
telephone  (202]  523-8881.  (This  is  not  a 
toll-free  number.) 

Mark  K.  Kim,  PA.  Restated  Retirement 
Incoma  Plan  and  T^ust  and  Mark  K. 
Kim.  PA.  Restated  Money  Purchase 
Pension  Plan  and  Trust  (MP  Plan; 
CollBctivdy,  dw  Plans)  Located  in 
Exoaiaior,  Mnnesota 

[Prohibited  Transaction  Exemption  89-64; 
Exemption  Application  Nos.  D-7531  and  D- 
7532] 

Exemption 

The  restrictions  of  section  406(a],  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
cash  sale  to  the  MP  Plan  of  up  to  720 
acres  of  real  property  (the  Acreage)  by 
the  Kim  Farms  Partnership  (the 
Partnership),  a  party  in  interest  with 
respect  to  the  MP  Plan;  provided  that  the 
terms  and  conditions  of  the  transaction 
are  no  less  favorable  to  the  MP  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  January  19, 1989  at  54  FR 
2241. 

Written  comments.  The  Department 
received  one  comment  from  the 
applicant  and  no  requests  for  a  hearing. 
The  applicant  initially  requested 
exemptive  relief  for  the  Hans'  purchase 
of  920  acres  of  farm  land  (the  Property] 
from  the  Partnership.  Ownership  of  the 
Property  was  to  be  allocated  to  each 
Plan  in  direct  proportion  to  the  amount 
of  each  Plan's  assets,  provided  that 
neither  plan  expend  more  than  25 
percent  of  its  assets  to  purchase  the 
Property. 

Tna  applicant  has  requested  the 
following  modifications  to  the  original 
exenq>tion  request  as  published  in  the 
Nodce:  (1)  The  exemption  be  limited 
solely  to  the  MP  Plan;  and  (2)  the  MP 
Plan  be  allowed  to  purchase  for  a  cash 
price  of  $246,400  for  up  to  only  720  acres 
of  the  Property  from  the  Partnership, 
provided  the  purchase  price  does  not 


exceed  25%  of  the  applicant's  separate 
account  therein.  The  purchase  price  for 
the  acreage  is  based  on  an  appraisal 
performed  on\fay  5. 1969  by  Mr.  Jacl(  E. 
Maxwell,  SRPA  of  Maxwell  Appraisal 
Company. 

After  consideration  of  the  entire 
record,  including  the  fact  that  only  the 
applicant's  assets  in  the  MP  Plan  will  be 
affected  by  the  proposed  transaction, 
the  Department  has  determined  to  grant 
the  exemption  subject  to  the  above 
modifications. 

FOR  FURTHER  mFORIMTION  CONTACT. 
Mrs.  B.S.  Scott  of  the  Department, 
telephone  (202)  523-8B83.  (This  is  not  a 
toll-free  number.) 

Joseph  K.  Newsom,  M.O.,  PA.  Money 
Purdiase  Pension  Plan  and  Trust  (the 
Plan)  Located  in  Cheraw,  South  Carolina 

[Prohibited  Transaction  Exemption  89-€5; 
Exemption  Application  No.  D-7844] 

Exemption  I 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  for  the  application  of 
section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
parcel  of  real  property  (the  Property) 
from  the  Han  to  Joseph  K.  Newsom,  a 
party  in  interest  with  respect  to  the  Wan. 
provided  the  Plan  reoeives  no  less  than 
the  greater  of  $203,000  or  fair  market 
value  for  the  Property  at  the  time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
26, 1989,  at  54  FR  18045. 
TOR  FURTNER  INFORMATION  CONTACT. 

Paul  Kelty  of  the  Department,  telephone 
(202)  523-8883.  (This  Is  not  a  toll-free 
number.)  | 

Pan  American  World  Airways,  Inc. 
Cooperative  Retirement  Income  Plan; 
Pan  American  World  Airways,  Inc. 
Defined  Benefit  Plan  for  Flight 
Engineers;  Pan  American  World 
Airways,  Inc.  Non-Contract  Employees' 
Pension  Plan;  Pan  American  World 
Airways,  Inc.  Mechaaical  Stores  and 
Related  Employees'  Pension  Plan;  and 
Pan  American  Worid  Airways,  Inc. 
Clerical,  Office,  and  $tation  Employees' 
Pension  Plan  (collectively,  the  Plans) 
Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  89-66; 
Exemption  Application  Nos.  D-7433  and  D- 
7444  through  D-7447] 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)  (1)  and  (b)(2).  end  407(a)  of  the 
Act  and  the  sanctions  resulting  from  the 


application  of  section  4975  of  the  Code, 
by  reason  of  section  497S(c)(l)(A] 
through  (E)  of  the  Code,  ihall  not  apply, 
to:  (1)  The  purchase  by  tke  Plans  from 
Pan  American  World  Airways,  Inc. 
(Airways)  of  a  portion  of  a  leasehold 
interest  (the  Leasehold]  ki  the 
"Worldport"  airline  pasaenger  terminal 
(the  Terminal)  and  the  land  underlying 
the  Terminal  located  at  John  F.  Kennedy 
International  Airport  (JFTC);  (2)  the 
contribution  in  kind  to  the  Plans  by 
Airways  of  the  remaining  balance  of  the 
interest  in  the  Leasehold  after  reduction 
for  that  portion  of  the  Leasehold  sold  to 
the  Plans  by  Airways;  and  (3)  the 
sublease  (the  Sublease]  ef  die  Leasehold 
by  the  Plans  to  Airways  for  the  duration 
of  the  remaining  term  of  the  Leasehold 
at  a  monthly  rental  rate;  provided  that 
the  terms  of  the  transactions  are  not  less 
favorable  to  the  Plans  than  those 
negotiated  at  arm's  length  in  similar 
circumstances  between  unrelated  third 
parties;  and  provided  further  that  an 
independent  fiduciary,  among  other 
things,  reviews,  monitors,  and  approves 
the  transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
January  9, 1989,  at  54  FR  707  (the  Notice 
of  Pendency). 

Procedural  Background  and  Comments 

In  the  Notice  of  Pendency,  the 
Department  invited  interested  persons 
to  submit  written  comments  and  any 
requests  for  a  hearing  on  the  exemption 
within  forty-five  (45)  days  of  the  date  of 
publication  in  the  Federal  Register. 
Airways  represented  that  a  written  copy 
of  the  Notice  of  Pendency  was  mailed  to 
all  interested  persons  within  fifteen  (15) 
days  after  the  publication  of  the     ' 
proposed  exemption  in  tke  Federal 
Register.  The  Departmertl  received  276 
letters  from  interested  persons 
commenting  on  the  transections.  A 
number  of  the  comments  received  by  the 
Department  supported  adoption  of  the 
exemption.  Other  commentators 
opposed  the  exemption  and  raised 
questions  and  concerns  regarding  the 
proposed  transactions.  Ilie  specific 
concerns  expressed  related  to,  among 
other  things;  (a)  The  lack  of 
diversification  and  liquidity  of  the 
assets  of  the  Plans;  (b)  the  valuation  of 
the  Leasehold;  (c)  the  e^ct  of  the 
transactions  on  the  Plant  in  the  event 
that  Airways  files  for  bankruptcy;  (d) 
the  proposed  sale  by  Airways  of  a 
portion  of  the  Leasehold  to  the  Plans  in 
return  for  cash;  and  (e)  tke  adequacy  of 
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the  proposed  safeguards  which  are 
intended  to  protect  the  Plans'  interests. 

In  addition  to  the  above  comments 
received  from  intoested  persons. 
Airways  pointed  out  a  number  of 
technical  corrections  to  the  Notice  of 
Pendency  and  changes  in  facts  since  its 
publication.  The  Department  also 
received  a  letter  from  Bear  Steams 
Fiduciary  Services,  Inc.  (Fiduciary 
Services),  the  independent  fiduciary 
with  respect  to  the  Plans,  clarifying 
certain  representations  which  were 
attributed  to  Fiduciary  Services  in  the 
Notice  of  Pendency.  "The  attached 
Appendix  delineates  certain  comments 
and  clarifications  received  from 
Airways  and  Fiduciary  Services.  Their 
remaining  comments,  as  well  as  all 
other  comments  received  by  the 
Department,  are  contained  in  the  public 
record  of  the  exemption  applications. 

In  response  to  requests  from 
interested  persons  that  a  hearing  be  held 
on  the  proposed  exemption,  the 
Department  published  a  Notice  of 
Hearing  (54  FR  11307]  on  March  17, 1989. 
In  this  regard.  Airways  represented  that 
no  later  Aan  March  31, 1989,  it  provided 
notice  to  interested  persons  of  the 
hearing.  The  hearing  on  the  proposed 
exemption  was  held  on  May  1,  and  May 
2. 1989,  in  Washington,  DC.  Those 
testifying  at  the  hearing  included 
Airways,  Fiduciary  Services,  current 
and  former  employees  from  Certified 
Engineering  and  Testing  Company, 
representatives  from  four  international 
unions  and  several  local  unions,  two 
associations  of  retirees,  and  a  number  of 
individuals.' 

Hearing  Testimony 

At  the  hearing,  representatives  of 
Airways  testified,  among  other  things, 
that  the  transactions  will  create  a  source 
of  cash  income  for  the  Flans  at  a  hi^ 
rate  of  return.  In  addition,  the  tmfimded 
benefit  liability  for  the  Plans  is  projected 
to  be  lower  throu^out  the  term  of  the 
Leasehold  if  the  transactions  are 
completed.  Airways'  representatives 
also  stated  that  the  magnitude  of  the 
required  minimiun  funding  obligation  for 
the  plan  years  1986  and  1988  exceeds  its 
current  cash  balances  and  that  absent 
the  granting  of  the  exemption  Airways 
would  be  unable  to  make  the  required 
cash  contributions  for  either  of  those 
years.* 


Fiduciary  Services  testified  that  its 
approval  of  the  transactions  was  based, 
in  part,  upon  the  pre-fundii^  element  of 
approximately  $53  million,  as  of  May  1, 
1989,  the  date  of  the  hearing,  that  die 
Plans  will  receive  socmer  than  if  the 
transactions  were  not  consununated.  In 
addition.  Fldudary  Services  stated  that 
the  transactions  are  protective  of  the 
ri^s  of  the  Plans'  participants  and 
beneficiaries  because:  (a)  The  Sublease 
is  a  triple  net  lease  under  which  all  cqsts 
of  care  and  maintenance,  repair,  taxes, 
insurance,  and  rent  vnll  be  borne  by  the 
sublessee,  Airways:  (b)  the  transactions 
have  been  approved  and  will  be  effected 
and  monitored  by  an  independent 
trustee,  Mellon  Bank,  and  by  Fiduciary 
Services,  acting  on  behalf  of  the  Plans, 
as  independent  fiduciary;  (c)  the 
Leasehold  has  been  valued,  as  of  June 
15, 1989,  at  $167.9  million  by  an 
independent  appraiser  using  all  three 
major  valuation  techniques;  and  (d)  such 
appraisal  has  been  reviewed  and 
analyzed  by  Fiduciary  Services. 

Further,  Fiduciary  Services 
represented  that  one  of  its  tasks  as 
fiduciary  would  be  a  determination  at 
the  time  of  closing  on  the  transactions  of 
an  appropriate  discount  rate  for  valuing 
the  Leasehold  and  for  arriving  at  a  base 
monthly  rental.  Such  a  discount  rate 
would  represent  the  rate  of  retiuTi  to  the 
Plans  and  would  be  composed  of  the 
applicable  risk-free  rate  and  a  premium 
above  that  rate  to  compensate  the  Plans 
for.  among  other  things:  (a)  The  risk  of  a 
possible  determination  by  a  bankruptcy 
court,  in  the  event  of  the  failure  of 
Airways,  that  the  transactions  are 
deemed  to  be  a  secured  financing;  (b) 
the  risk  associated  with  Airways' 
financial  condition;  (c)  possible  lost  or 
delayed  revenues:  and  (d)  the  reduced 
marketabihty  and  diversification  of  the 
assets  of  the  Plans.  As  of  the  date  of  the 
hearing  and  assuming  a  closing  of  June 
15, 1989,  Fiduciary  Services  represented 
that  the  appropriate  discoimt  rate  for  the 
transactions  was  14.5%.  This  discount 
rate  represented  a  combination  of  the 
risk-free  rate  of  9%  (i.e.  the  rate  on 
government  bonds  of  similar  maturity  to 
the  Leasehold),  and  a  premimn  to  the 
Plans  of  5.5%.*  The  discount  rate  used 


'  At  the  concluBion  of  the  bearing,  the  Department 
announced  ftat  the  record  would  remain  open  until 
the  cloM  of  biuineM  on  the  tenth  woricing  day 
following  the  receipt  &«ni  llie  applicaiit  of  the 
revised  tubleate  agreanenL  The  revised  sublease 
agreement  was  received  on  May  17,  lasS,  and  the 
ten  day  period  closed  on  June  1, 1968. 

*  Airways  infonaed  the  Department  tiy  letter, 
dated  May  31,  USB,  that  the  required  minhnuin 


fundii^  obUgaboo  for  the  1SS7  plan  year  was  met  by 
a  cash  contiifautioo  of  some  S3e.l  miliioo  and  the 
reopening  of  the  1983  funding  waiver  in  the  amount 
of  $29.8  nlUioD.  lliis  SBS.6  million  figure  represents 
the  maxiamm  porduae  piioe  to  be  paid  by  the  Plans 
for  the  proposed  Leasehold  intereaL 

*  By  letter  dated  July  27. 1989.  Fiduciary  Services 
is  of  ^e  opinion  that  assuming  the  transactions 
close  in  the  near  future,  a  premium  of  less  than  S.S% 
would  not  be  fair  and  reasonable. 


for  valuing  the  Leasehold  and  Ux 
arriving  at  a  base  monthly  rental  will 
not  fluctuate  aftCT  the  transaction 
closes,  but  vrill  remain  fixed  for  tiie 
entire  remaining  tenn. 

Fiduciary  Senrices  also  stated  diat  the 
rate  premiom,  the  cash  flow  pattern  of 
the  investment,  die  ability  to  re-let  in  the 
event  of  an  Airways'  default,  the 
ongoing  involvement  of  an  independent 
fiduciary,  and  the  ride  to  die  Plant  if  die 
transacdons  were  not  e^cted.  were  all 
taken  into  consideration  in  its  analysis. 
In  summary.  Fiduciary  Services' 
conclusion  was  that  die  transactions  are 
in  the  interest  of  the  Plans  and  their 
participants  and  beneficiaries, 
protective  of  the  rights  of  the  Plans,  and 
administratively  feasible. 

On  June  20,  isea  the  Department 
requested  information  from  the  Port 
Authority  of  New  York  and  New  Jersey 
(the  Port  Authority)  regarding  the  Port 
Authority's  role  with  resftect  to  the 
transactions,  the  impact  of  the  JFK  2000 
Redevelopment  Project  on  the 
Leasehold,  and  the  Port  Authority's 
views  regarding  the  future  viability  of 
the  Leasehold.  In  a  letter  to  the 
DepEU-tment,  Hated  June  27, 1989,  a 
representative  of  the  Port  Authority 
indicated  that  the  Port  Authority's 
actions  involving  any  leasehold  interest 
in  the  airport,  including  actions  taken 
with  respect  to  the  Leasehold.  wotUd  be 
guided  by  the  Port  Authority's 
responsibility  to  act  in  the  pubUc 
interest  in  the  management  of  a  very 
important  transportation  resource.  "The 
Port  Authority  also  noted  that  in  view  of 
current  demands  for  space  at  JFK  by 
airlines,  it  woidd  be  in  the  public 
interest  that  the  Port  Authority  make 
every  effort  to  see  that  all  existing 
facilities  be  utilized  to  the  fullest  extent 
possible.  In  addition,  the  Port  Authority 
noted  that  it  would  do  everything 
practical  to  assist  Airways  in  remaining 
a  viable  provider  of  airline  service. 

Findings  and  Analysis 

Central  to  the  Department's 
deliberation  regarding  diis  exeizq)tion 
has  been  the  tuicertainty  regarding  the 
future  of  Airways  and  ^e  affect  on  the 
Plans  of  an  Airways  failure  if  the 
transactions  were  constunmated.  As  a 
result  the  Department  has  carefully 
analyzed  the  exemption  record, 
includung  the  record  of  the  public 
hearing,  the  written  comments 
submitted  by  interested  persons,  and  the 
analysis  conducted  by  the  independent 
fiduciary.  In  this  regard,  because  of  die 
oottoems  raised  in  written  comments 
and  at  the  hearing.  Airways  has  agreed 
to  an  added  condition  of  die  p-ant  of  the 
exemption  which  was  not  contained  in 
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the  Notice  of  Pendency.  Under  this  new 
condition.  Airways,  throughout  the  term 
of  the  Leasehold,  woidd  pay  rent  two 
months  in  advance  such  that  in  any 
month  the  Plans  would  be  in  receipt  of 
the  rent  for  the  current  month,  plus  the 
present  value  of  the  rent  for  the  next 
succeeding  two  months.*  The 
Department  believes  that  such  a  rental 
advance  will,  in  addition  to  the 
proposed  safeguards  and  conditions 
already  in  place,  serve  as  an  additional 
protection  of  the  financial  interests  of 
the  Plans. 

Finally,  the  Department  has,  in 
transactions  of  this  nature,  placed 
emphasis  on  the  need  for  an 
independent  fiduciary  and  on  such 
independent  fiduciary's  considered  and 
objective  evaluation  of  the  proposed 
transactions.  In  its  deliberations, 
including  its  analysis  of  all  aspects  of 
risk  associated  with  the  transactions, 
Fiduciary  Services  has  consistently 
represented  for  the  record  that  the 
proposed  transactions  are  in  the  interest 
of  the  Plans. 

Accordingly,  after  careful 
consideration  of  the  exemption 
applications,  the  record  of  the  public 
hearing,  the  comments  submitted  by 
interested  persons,  and  a  review  of  the 
analysis  of  the  transactions  by  Fiduciary 
Services,  the  Department  has  decided  to 
grant  the  proposed  exemption. 

The  complete  appUcation  files, 
including  all  supplemental  submissions 
received  by  the  Department,  were  made 
available  for  public  inspection  in  the 
Public  Docxmients  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-5507,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Appendix 

The  following  represent  certain 
comments  and  clarifications  submitted 
to  the  Department  by  Airways  and 
Fiduciary  Services  subsequent  to  the 
publication  of  the  Notice  of  Pendency: 

(1)  The  entire  Leasehold,  not  just  the 
Terminal,  will  be  the  subject  of  the 
Sublease  between  Airways  and  the 
Plans.  The  remaining  balance  of  the 
interest  in  the  Leasehold  after  reduction 
for  that  portion  of  the  Leasehold  sold  to 
the  Plans,  rather  than  the  value  of  the 


*  Fiduciary  Servicet,  as  independent  Hduciary.  is 
responsible  for  setting  the  appropriate  discount  rate 
to  reflect  the  one-month  and  two-month 
prepaymenU  of  fixed  dollars  obligations.  In  this 
regard.  Fiduciary  Service*  has  determined  to  use  as 
the  discount  rate  for  calculating  the  present  value  of 
each  advance  rental  payment  the  coupon  equivalent 
on  13-week  treasury  bills,  as  established  at  the  most 
recent  applicable  auction,  as  determined  and  re- 
adjusted on  a  quarterly  basis. 


Leasehold,  will  be  contributed  in  kind  to 
the  Plans; 

(2)  The  security  interest  which  the 
Pension  Benefit  Guaranty  Corporation 
held  on  behalf  of  the  Plans  in  the  stock 
of  Pan  Am  World  Services,  Inc.,  was 
released  on  May  31, 1989.  to  permit  the 
sale  of  that  stock  to  an  unrelated 
purchaser.  Substitute  security  interests 
were  granted  in  certain  aircraft  and  jet 
engines  owned  by  Airways  and  the 
stock  of  Pan  Am  Express,  Inc.,  a  wholly 
owned  subsidiary  of  Airways'  parent, 
which  together  have  a  value  in  excess  of 
the  imamortized  balance  of  the  1986 
plan  year  funding  waiver; 

(3)  To  the  extent  the  value  of  the 
Leasehold  exceeds  Airways*  1936  and 
1987  plan  year  funding  obligations,  any 
overage  will  either  be  contributed  for 
the  1988  plan  year  due  by  September  15. 
1989.  or  applied  first  to  quarterly 
installments  of  the  1969  plan  year  with 
any  balance  then  applied  in  satisfaction 
of  the  1988  plan  year  funding  obligation; 

(4)  At  the  closing  on  the  transactions, 
the  Port  Authority  will  not  execute  the 
Assignment  of  the  Leasehold,  as  that 
document  evidences  a  transaction 
between  Airways  and  the  Plans.  The 
Port  Authority  will,  instead,  manifest  its 
approval  of  the  transactions  by 
executing  the  Acknowledgment  and 
Consent  to  Assignment  and  Sublease 
(the  Consent]; 

(5)  The  books  and  records  associated 
with  the  interests  of  the  Plans  in  the 
Leasehold  and  the  income  stream 
flowing  therefrom  will  be  maintained  by 
the  trustee  of  the  Plans; 

(6)  Under  the  Use  or  Lose  Provisions 
of  the  Consent,  Airways  or  its  successor 
may  be  required  to  eater  into  a  sub- 
sublease,  but  it  is  the  Port  Authority  that 
has  the  obligation  to  find  sub-subtenants 
for  the  Leasehold;  and 

(7)  Fiduciary  Services  submits  that 
applicable  law  is  not  definitive  in 
certain  respects  as  to  the  requirements 
for  properly  recording  the  transactional 
docimients,  however,  it  will  take  all 
steps  which,  based  on  extensive  legal 
analysis,  are  deemed  reasonable  to 
properly  record  such  documents  in 
accordance  with  state  and  local  law. 

All  comments  and  corrections 
submitted  to  the  Department  by 
Airways  and  Fiduciary  Services  are 
included  as  part  of  the  public  record  of 
the  exemption  applications,  which  is 
available  for  public  inspection  in  the 
Public  Documents  Room  of  the  Pension 
and  Welfare  Benefits  Administration. 
Room  N-5507,  U.S.  Department  of  Labor, 
200  Constitution  AvMiue  NW., 
Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department 


telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

Pennfield  Precision,  Inc.,  Profit  Sharing 
Plan  (the  Plan)  Located  ia  SellersviUe, 
PA  j 

[Prohibited  Transaction  Exemption  89-67; 
Exemption  Application  No.  D-7917] 

Exemption  \ 

The  restrictions  of  sections  406(a},  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  fit)m  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  certain  unimproved  real  property 
(the  Property),  for  the  total  cash 
consideration  of  $70,000,  to  the  John  F. 
Matczak  and  Carl  F.  Tate  Genera! 
Partnership  (the  Partnership),  a  party  in 
interest  with  respect  to  the  Plan, 
provided  the  amoimt  paid  by  the 
Partnership  for  the  Property  is  not  less 
than  fair  market  value  at  the  time 
transaction  is  consummated. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  April 
26. 1989  at  54  FR 18049. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

Service  Employees  Retirement  and 
Pension  Fund,  Local  32E,  AFL-CIO  (the 
Plan)  Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  89-68; 
Exemption  Application  No.  D-7849J 

Exemption 

The  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4g75(c)(l)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  proposed 
sale  by  the  Plan  to  the  N.Y.C.  Building 
Maintenance  Institute,  Inc. — Bronx 
Center  (BMI)  of  a  school  building  (the 
Building)  for  $500,000  in  cash,  and  the 
proposed  sale  of  an  adjacent  parking  lot 
(the  Parking  Lot)  by  the  Plan  to  BMI  for 
$56,885.67  in  cash,  provided  such 
amounts  are  not  less  thaii  the  fair 
market  values  of  the  Building  and  the 
Parking  Lot  on  the  date  of  the  sales. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on  May 
24, 1989  at  54  FR  22501. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department, 
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telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.] 

Southern  Caltfotma  FVkw  Covering 
Pension  Trast  F^md  (tbs  Hen)  Located  ia 
Pasadena,  Calif oniia 

[Prohibited  Transaction  Exemption  89-69; 
Exemption  Application  No.  D-7738] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  of  a 
parcel  of  improved  real  property  (the 
Propertj')  by  the  Plan  to  Sanwa  Bank 
Cahfomia,  a  party  in  interest  with 
respect  to  the  Plan,  provided  the  Plan 
recieves  the  greater  of  $660,000  or  the 
fair  market  value  for  the  Property  at  the 
time  of  sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  tiiis 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
20. 1989,  at  54  FR  16021. 
FOR  FURTHER  INFORMATION  CONTACT 
Paul  Kelty  of  the  Department,  telephone 
(202)  523-6883.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  notreUeve  a 
fiduciary'  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a){l)(B]  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 


transaction  is  in  fact  a  prohibited 
transacticHL 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
appUcatitHi  accurately  describes  ail 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  At  Waahiogton.  DC,  this  3rd  day  of 
August,  1989. 
Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Laiior. 

[FR  Doc.  89-18522  Filed  8-7-09: 8:45  am] 

BIUJNG  CODE  4S»-2t-m 


[Application  No.  I>-7931]  et  aL 

Proposed  Exemptions;  Westchester 
Teamsters  Pension  Fund,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  cf  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1954  (the 
Code). 

Written  Conmnents  and  Hearing 
Requests 

All  interested  person  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Pendentry,  within  45  days'  from  the  date 
of  publication  of  this  Federal  Register 
Notice.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Regulations  and 
Interpretations,  Room  N-'5671,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Attention:  Application  No.  stated  in 
each  Notice  of  Pendency.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-.5507,  200 
Constitution  Avenue.  NW.,  Washington, 
DC  2C210. 


Notioe  to  kitaraetad 

Notice  cf  ^  proposed  exenqjtions 
will  be  provided  to  all  interested 
persons  in  fhe  manner  agreed  upon  by 
the  applicant  and  the  Department  within 
15  days  of  the  date  of  publication  in  the 
Federd  Reciter.  Such  notice  shall 
include  a  copy  of  Ae  notice  of  pendency 
of  the  exemption  as  published  in  the 
Federal  Rcf^ster  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 


SUFPLEMENTARY  iWrOWATIOM.  The 

proposed  exemptioDS  were  requested  in 
applications  fiied  pursuant  to  section 
408(a)  of  the  Act  sind/or  section 
4975(c)(2)  of  the  Code,  and  in 
accortlance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  Effective  December  31. 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1378  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  t3rpe  requested  to  the 
Secretary  of  Labor.  Therefore,  these 
notices  of  pendency  are  issued  solely  by 
the  Department. 

The  applit»tion8  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  completp 
staterrent  of  the  facts  and 
representations. 

Westchester  Teamsten  Pention  Fund 
(the  Plan)  Located  in  EimsSord,  New 
York 

[Application  No.  D-7931J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1,  (40  FR 
18471.  April  28, 1975).  If  the  exemption  is 
granted,  llie  restrictions  of  section  406(a) 
and  408  (b)(1)  and  (b)(2)  of  die  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  (1)  the  proposed  purchase  by  the  Plan 
from  Local  456  Holding  Corp.  (the 
Corp.),  a  corporation  owned  by 
members  of  Teamsters  and  Chauffeurs 
Local  456  (the  Local),  of  approximately 
three  acres  of  undeveloped  land  (the 
Land),  provided  the  purchase  price  is 
not  more  than  the  fair  market  value  of 
the  Land  on  the  date  of  the  purchase, 
and  (2)  the  extension  of  credit  by  the 
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Corp.  to  the  Plan  for  up  to  90  days  after 
the  dosing  date  of  the  purchase 
pursuant  to  a  non-interest  bearing  note 
in  the  amount  of  half  of  the  purchase 
price,  provided  the  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Plan  as  those  the  Plan  could  obtain 
in  a  similar  transaction  with  an 
unrelated  party. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  multiemployer 
defined-benefit  pension  plan  with 
approximately  1700  active  and  800 
retired  participants  and  total  assets  of 
approximately  $64  million  as  of 
December  31, 198&  The  Plan  was 
established  and  has  operated  under  a 
series  of  collective  bargaining 
agreements  negotiated  between  the 
Local,  which  is  affiliated  with  the 
International  Brotherhood  of  Teamsters, 
Chauffeurs,  Warehousemen  and  Helpers 
of  America,  and  the  Construction 
Industy  Council  together  with  its 
component  associations  (the 
Association),  llie  Association  is 
composed  primarily  of  road  and  heavy 
construction  companies  located  and 
operating  in  Westchester  and  Putnam 
Counties,  New  York.  Employees  of  other 
companies  having  collective  bargaining 
agre«nents  with  the  Local  requiring 
contributions  to  the  Plan  are  also 
covered  by  the  Plan.  The  Local 
represents  primarily  drivers, 
warehousemen,  and  servicemen  of 
contributing  employers. 

2.  The  Plan  has  eight  trustees:  four 
were  appointed  by  the  Local;  three,  by 
the  Association;  and  one,  by  the  Grand 
Union  Company,  a  contributing 
employer.  The  Plan's  assets  are  under 
the  management  of  a  professional 
money  manager  and  the  Connecticut 
General  Life  Insurance  Company 
(CIGNA).  The  Plan's  assets  are  invested 
in  cash,  corporate  and  government 
bonds,  preferred  and  common  stock  of 
publicly  held  corporations,  and  a 
CIGNA  group  annuity  contract 
providing  a  guaranteed  interest  rate  and 
covering  pensioners  who  participated  in 
the  Plan  before  it  became  self  insured. 
The  Plan  has  no  real  estate  investment 
assets  at  the  present  time.  It  is 
represented  that  the  Plan  trustees  have 
extensive  background  in  real  estate 
development  in  Westchester  and 
Putnam  Counties,  New  York,  that  they 
have  determined  that  the  Plan  should 
diversify  its  assets  and  have, 
accordingly,  authorized  the  investment 
of  no  more  than  10%  of  the  Plan's  assets 
in  real  estate  development. 

3.  The  Corp.  is  a  non-profit  New  York 
corporation  owned  by  the  members  of 
the  Local.  It  serves  as  the  Local's 
property  holding  entity  and  is  comprised 


of  the  members  of  the  Local.  Corp. 
officers  are  the  same  Local  officers 
elected  by  the  Local  membership.  The 
stock  of  the  Corp.  has  no  par  value  and 
is  not  issued.  The  membership  of  the 
Local  manifests  its  oontrol  of  the  Corp. 
through  the  election  of  Corp.  officers. 

4.  The  firm  of  Howard  Lieberman, 
Consulting  Engineer,  has  agreed  to  serve 
as  an  independent  fiduciary  to  the  Plan 
with  respect  to  the  proposed 
transaction.  Mr.  Howard  S.  Lieberman 
(Mr.  Lieberman)  is  a  licensed 
professional  engineaer  in  the  States  of 
New  York.  New  Jersey,  Connecticut. 
Massachusetts,  and  the  District  of 
Columbia.  He  represents  that  he  has 
been  engaged  in  the  business  of 
engineering  since  1954,  including,  since 
1959,  private  practice  in  civil  and 
structural  engineering  with  emphasis  on 
matters  relating  to  design  and 
construction  of  buildings  and 
subdivision  improvements  (roads, 
sewers,  septic  systems,  storm  drains, 
individual  water  systems,  extension  of 
public  water  supply)  including 
preparation  of  design  drawings, 
specifications,  and  budgets  for  new 
construction,  alterations  and  additions, 
construction  supervision,  review  of  bids 
and  payment  requests,  and  building  and 
construction  inspections.  He  was  named 
Engineer  of  the  Year  in  1987  by  the 
National  Society  of  Professional 
Engineers,  and  he  served  as  president  of 
the  Westchester  County  chapter  of  that 
Society  from  1984-5. 

Mr.  Lieberman  states  that  he  and  his 
firm  are  not  involved  at  present  and 
have  not  been  involved  in  the  past  with 
any  individual  or  organization  that  is  a 
party  in  interest  to  the  Plan,  including 
but  not  limited  to  the  Corp.,  the  Local, 
the  Association,  or  any  employer  of  Plan 
participants  except  for  six  employers 
(the  Six  Employers),  namely.  Conlin 
Supply  Company,  Village  of  Dobbs 
Ferry,  Nelstad  Materials,  Village  of 
Scarsdale,  Vernon  (fills  Landscaping, 
and  Yonkers  Mimicipal  Housing 
Authority.  The  applicant  represents  that 
three  of  the  Six  Empfoyers,  namely— 
Village  of  Dobbs  Feny,  Village  of 
Scarsdale,  and  Yonkers  Municipal 
Houshig  Authority  (ooUectively,  the 
Municipal  Employers),  are  municipal 
employers  which  are  not  parties  in 
interest  with  respect  to  the  Plan  and  that 
Mr.  Lieberman's  representation  to  the 
contrary  is  incorrect.  The  applicant 
explains  that  the  Municipal  Employers 
do  employ  members  of  the  Local  but 
that  these  members  do  not  participate  in 
the  Plan;  accordingly,  the  Municipal 
Employers  do  not  contribute  to  the  Plan 
but  maintain  their  own  employee 
pension  plans.  The  other  three  of  the  Six 


Employers,  namely— Conlin  Supply 
Company,  Nelstead  Materials 
Corporation,  and  Vernon  Hills 
Landscaping,  contributed  $4,353.60, 
$40,297.73,  and  $4,790.4a  respectively,  to 
the  Plan  for  1988,  representing  .1277%, 
1.1823%,  and  .1405%,  re^ectively,  of  the 
$3,408,386.94  contributed  to  the  Plan  by 
all  employers  of  Plan  participants  for 
1988.  The  applicant  represents  that  none 
of  the  Six  Employers  have  any  interest 
in  purchasing  or  leasing  any  of  the 
buildings  or  building  space  to  be 
constructed  on  the  Land  (see  item  8, 
below). 

5.  The  Land,  a  three-acre  parcel  of 
unimproved  land,  is  located  behind  the 
Local  building  at  160  S.  Central  Avenue, 
Elmsford,  New  York,  on  Route  9A  and  is 
zoned  for  commercial  use.  The  Plan 
trustees  have  commissioned  an 
appraisal  of  the  Land  by  the  Albert 
Appraisal  Company  Inc.,  and 
independent  company  with  no 
relationship  to  the  Plan  or  any  party  in 
interest  to  the  Plan,  according  to  the 
applicant.  The  appraisers,  Eugene 
Albert,  MAI,  SREA,  CMI,  and  William 
Ceccolini,  Staff  Appraiser,  certify  that 
they  have  no  present  or  prospective 
interest  in  the  Land  and  no  personal 
interest  or  bias  with  respect  to  the 
parties  involved,  and  that  their  analyses, 
opinions,  and  conclusions  regarding  the 
appraisal  of  the  Land  were  developed 
and  reported  in  confomdty  with  the 
requirements  of  the  Codb  of  Professional 
Ethics  and  the  Standards  of  Professional 
Practice  of  the  American  Institute  of 
Real  Estate  Appraisers.  Mr.  Albert,  a 
member  of  said  Institute,  has  over  35 
years  experience  as  a  real  estate 
analyst,  appraiser,  and  consultant  and, 
from  1972-82,  served  as  Adjunct 
Associate  Professor  of  Real  Estate  at 
Pace  University.  Mr.  Ceccolini,  a 
licensed  real  estate  broker  in  New  York 
State,  a  member  of  the  New  York  State 
Society  of  Real  Estate  Appraisers,  and  a 
candidate  for  membership  in  the 
American  Institute  of  Real  Estate 
Appraisers,  has  over  15  years 
experience  in  the  real  estate  business, 
including  commercial  real  estate 
appraising  in  Westchester  County,  New 
York. 

6.  The  above-mentioned  appraisal 
concludes  that  the  market  value  of  the 
land  was  $600,000  as  of  September  1, 
1988,  and  states  that  even  though  there 
is  an  oversupply  of  available  office 
space  in  Westchester  County,  from  an 
investor's  standpoint  the  Land  could 
either  be  sold  or  used  to  construct 
additional  office  rental  space.  The 
appraised  value  of  the  Land  is  less  than 
1%  of  the  Plan's  total  assets. 
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7.  The  Plan  trustees  wish  to  purchase 
the  Land  from  the  Corp.  for  a  price  not 
to  exceed  its  fair  market  value  as  of  the 
purchase  date,  said  value  to  be 
determined  by  Mr.  Lieberman.  The  Plan 
will  pay  the  purchase  price  in  cash:  half 
on  the  closing  date  of  the  purchase  and 
half  pursuant  to  a  non-interest  bearing 
note  payable  to  the  Corp.  within  90  days 
after  the  closing  date.  The  Corp.  will  pay 
all  closing  costs  and  fees  related  to  the 
purchase  and  will  insure  a  full  fee 
simple  title  to  the  Plan  as  free  and  clear 
of  encumbrances. 

8.  Subsequent  to  the  purchase,  the 
Plan  trustees  plan  to  develop  a  series  of 
three  separate,  but  connecting, 
commercial  buildings  of  approximately 
20,000  square  feet,  each  consisting  of 
one  floor  of  warehousing  space  and 
three  above  floors  of  conunercial  office 
space.  The  applicant  states  that 
development  plans  have  not  been 
finalized  and  will  be  subject  to 
competitive  bidding.  Similarly,  final 
plans  have  not  been  made  regarding 
rental  and  sale  of  the  buildings  to  be 
constructed.  The  applicant  states  that 
parties  in  interest  to  the  Plan  will  not  be 
excluded  either  from  bidding  on  the 
development  or  fiom  renting  and 
purchasing  the  buildings  to  be 
constructed,  subject  to  competitive 
pricing.*  However,  the  applicant 
represents  that  the  Local  has  no  interest 
in  purchasing  or  leasing  any  of  the 
proposed  buildings  or  building  space  as 
the  Local  already  maintains  an  office 
building.  Similarly,  as  mentioned  above 
(see  item  4),  none  of  the  Six  Employers 
has  any  interest  in  purchasing  or  leasing 
any  of  such  buildings  or  building  space. 

9.  Mr.  Lieberman  represents  that  he 
has  reviewed  the  above-mentioned 
appraisal  by  the  Albert  Appraisal 
Company,  that  he  has  visited  the  Land, 
and  that  he  believes  said  appraisal  was 
carefully  prepared  and  is  based  on 
generally  accepted  procedures.  He  notes 
that  public  utilities,  including  water, 
sewer,  gas,  and  electric  are  readily 
available  to  the  Land,  that  there  are  no 
indications  of  any  difficult  or  unusual 
drainage  problems,  and  that  the  Land  is 


'  The  proposed  exemption  provides  no  relief 
either  for  the  development  of  the  Land  by  any  party 
in  interest  «vith  respect  to  the  Plan  or  for  the  rental 
or  sale  of  the  buildings  to  be  constructed  to  any 
party  in  interest  with  respect  to  the  Plan.  Further, 
the  Department  is  expressing  no  opinion  herein  as 
to  the  applicability  of  the  exemptions  provided 
under  either  section  40S(b](2)  of  tl^  Act  and  section 
4g75(d)(2)  of  the  Code  to  such  development,  or 
under  Inhibited  Transaction  Exemptions  7B-1  and 
77-10  to  such  rental  or  sale.  Similarly,  the 
Department  is  expressing  no  opinion  herein  as  to 
whether  or  not  the  proposed  development  of  the 
Land  or  the  proposed  rental  or  sale  of  the  buildings 
to  be  constructed  thereon  satisfies  the  fiduciary 
duties  provided  under  section  404  of  the  Act. 


located  well  above  the  elevation  of  the 
Saw  Mill  River  and  is  not  within  the 
flood  hazard  area,  as  defined  by  the  U.S. 
Department  of  Housing  and  Urban 
Development  maps.  Mr.  Lieberman 
opines  that  the  highest  and  best  use  of 
the  Land  is  as  the  site  of  an  office 
building.  He  advises  that  the  zoning 
regulations  of  the  Village  of  Elmsford 
permit  construction  of  a  65,000  square 
foot  building  on  a  three-acre  site, 
resulting  in  a  land  value  of  $9.25  per 
square  foot  of  building  floor  area. 

10.  Mr.  Lieberman's  professional 
opinion  is  that  the  land  should  be 
developed  utilizing  three  buildings  each 
containing  four  stories  for  a  total  of 
approximately  65,000  square  feet.  He 
suggests  that  the  buildings  be 
constructed  one  at  a  time  so  that  the 
additional  office  space  can  be  absorbed 
into  the  market  and  so  as  to  minimize 
the  disturbance  and  inconvenience  at 
the  site.  He  estimates  the  construction 
cost  of  this  development  at  $6  million, 
including  approximately  $2.5  million  for 
the  first  building  and  utilities  and  site 
work  serving  all  three  buildings.  Mr. 
Lieberman  states  further  that  based  on 
his  review  of  the  above-mentioned 
appraisal,  inspection  of  the  Land,  and 
famiUarity  with  current  conditions  in 
Westchester  County,  it  is  his 
professional  opinion  that  the 
construction  of  three  additional  office 
buildings  on  the  Land  is  viable  and 
would  be  profitable  for  the  owner. 

11.  For  Uie  reasons  stated  in  the  two 
preceding  paragraphs,  Mr.  Lieberman 
states  that  he  beheves  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries  since  it  will  lead  to  a 
broadening  of  the  Plan's  investment 
base  in  real  estate,  which  has  proven 
very  successul  in  Westchester  Coimty, 
New  York.  He  represents  that  the  terms 
of  the  proposed  transaction  are  no 
different  than  those  of  similar 
transactions  in  Westchester  County 
between  unrelated  parties. 

2.  Mr.  Lieberman  explains  that  before 
forming  his  opinion  regarding  the 
proposed  transaction,  he  examined  the 
Plan's  overall  investment  portfolio, 
showing  that  the  Plan's  self-insured 
assets  are  wholly  invested  in  cash,  fixed 
income  investments,  and  other 
securities.  In  undertaking  this 
examination,  he  examined  the  Plan's 
annual  report  (Form  5500)  for  the  year 
ending  December  31, 1987,  the  Plan's 
asset  statement  for  the  year  ending 
December  31, 1988,  and  the  Plan's 
accountant's  preliminary  report  of  the 
Plan's  financial  statements  for  the  year 
ending  December  31, 1988.  Mr.  ' 
Lieberman  states  that  he  has  reviewed 


the  Plan's  liquidity  reports,  examined 
the  diversification  of  the  Plan's  assets  in 
light  of  the  proposed  transaction,  and 
has  determined  that  the  proposed 
transaction  complies  with  the  Plan's 
investment  objectives  and  policies  to 
diversify  Plan  investments  so  that  up  to 
10%  of  the  Plan's  total  assets  are 
invested  in  real  estate  development 

13.  Mr.  Lieberman  agrees  to  monitor 
the  proposed  transaction  throughout  its 
duration  on  behalf  of  the  Plan  and  to 
take  all  appropriate  actions  necessary  to 
safeguard  the  interests  of  the  Plan  and 
its  participants  and  beneficiaries.  The 
applicant  has  submitted  the  Plan 
trustees'  agreement  naming  Mr. 
Lieberman  as  q  fiduciary  of  the  Plan  and 
expressly  empowering  him  to  direct 
them  regarding  the  proposed 
transaction,  provided  that  such 
directions  are  consistent  with  the  terms 
of  the  Plan  and  the  conditions  of  the 
Act.  Mr.  Lieberman  states  that  although 
he  has  limited  experience  with  the  Act, 
he  has  consulted  with  counsel 
experienced  with  the  Act  regarding  the 
duties,  responsibihties,  and  Uability 
imposed  by  the  Act  on  plan  fiduciaries 
and  that  he  imderstands  and 
acknowledges  such  duties, 
responsibilities,  and  liabihties  in  acting 
as  a  fiduciary  with  respect  to  the  Plan. 

14.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 
An  indepenent  fiduciary  to  the  Plan,  Mr. 
Lieberman,  has  determined  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries;  (b)  said  independent 
fiduciary  will  monitor  the  proposed 
transaction  on  behalf  of  the  Plan  and 
will  take  all  appropriate  actions 
necessary  to  safeguard  the  interests  of 
the  Plan  and  its  participants  and 
beneficiaries;  (c)  the  purchase  price  will 
not  exceed  the  Land's  fair  market  value 
as  of  the  purchase  date,  said  value  to  be 
determined  by  Mr.  Lieberman,  the 
independent  fiduciary;  (d)  Mr. 
Lieberman  has  determined  that  the 
terms  of  the  proposed  transaction  are  no 
different  than  those  of  similar 
transactions  in  Westchester  Coimty 
between  unrelated  parties;  and  (e)  the 
proposed  transaction  will  involve  less 
than  one  percent  of  the  Plan's  total 
assets  as  of  December  31, 1988. 

FOR  FIHITHER  INFORMATION  CONTACT: 

Mrs.  Miriam  Freund,  of  Ae  Department, 
telephone  (202)  523-8194.  (This  is  not  a 
toll-free  number.) 
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Nashvak,T( 

(Application  Na  D-7M3] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  nndn  the 
authority  of  section  4975(c)(2)  oi  the 
Code  and  in  accordance  with  ttie 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  1847t  April^a  1975).  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  unimproved  real  property 
(Lot  45)  to  Edward  James  Norman  (Mr. 
Norman)  and  Kimberiy  Norman 
(collectively,  the  Normans),  disqualified 
persons  with  respect  to  the  Plan, 
provided  that  the  Plan  receives  the 
greater  of  1165,000  or  the  fair  market 
value  at  the  time  of  the  sale.' 

Summary  of  Facts  and  Representations 

1.  The  Plan,  established  on  September 
1, 1979,  is  a  restated  money  purchase 
plan.  The  Plan's  sole  participant  is  Mr. 
Norman.  As  of  August  31, 1988,  the  Plan 
had  $333,598  in  assets.  The  current 
Trustees  of  the  Plan  are  the  Normans 
(the  Trustees).  The  sponsor  of  the  Plan 
is  Jen  Productions,  Inc,  a  California 
corporation  engaged  in  the  business  of 
producing  records.  Lot  45  is  a  vacant 
unimproved  property  measuring  one 
acre  located  in  Northumberland, 
Davidson  Cotmty,  Nashville,  Tennessee. 
It  was  acquired  by  the  Plan  on  January 
9, 1987  for  $155,000  for  investment 
purposes  from  Northumberland  Realty 
Co.,  an  unrelated  party.  Since  its 
acquisition  by  the  Plan,  Lot  45  has 
remained  un^proved  and  vacant  and  it 
has  not  produced  any  income.  At  the 
time  of  the  purchase,  it  was  anticipated 
that  Lot  45  could  be  sold  at  a  future  date 
for  a  substantial  profit  The  applicant 
represents  that  the  area  is  developing 
very  slowly  with  no  anticipation  of 
appreciation  in  the  value  of  property  for 
some  time.  The  Trustees  are  thus 
seeking  to  invest  Plan's  assets  in 
instruments  with  a  hi^er  return. 

Z.  The  applicant  proposes  to  sell  Lot 
45  to  the  Normans.  An  appraisal,  dated 
April  17, 19e9,-was  prepared  by  William 
R.  Manier  m,  an  independent  and 
qualified  appraiser  with  the  William  R. 


■  BecauM  Mr.  Nonnao  U  tlw  only  partic^Mnt  in 
tha  Ften  and  Aa  emptoyer  U  wlwUy  owned  by  Mr. 
Nomaa  Ihtr*  la  no  iuriadictlon  under  Title  I  of  the 
Act  punaant  U)2»  CFR  2Sl<L3-8(b).  However,  there 
ia  iuriadictlon  under  Title  II  of  the  Act  punuant  to 
taction  4975  of  the  Code. 


Manier  m  and  Associates,  real  estate 
appraisers  and  consultants  (the 
Appraisal).  The  Appraisal  uses  the 
direct  sales  comparison  approach  and 
esitmates  the  value  of  the  Lot  45  to  be 
$165,000.  Also,  the  applicant  represents 
that  the  Normans  own  a  lot  that  is 
adjacent  to  Lot  45.  An  update  to  the 
Appraisal  was  done  by  James  F.  Hagan, 
an  appraiser  with  William  R.  Manier  III 
and  Associates  (the  Hagan  update).  The 
Hagan  update  concludes  that  Mr. 
Norman's  ownership  of  an  adjacent  Lot 
48  does  not  merit  a  premium  on  the  fair 
market  value  of  Lot  45.  The  Hagan 
update  states  that  the  current  estimate 
of  $165,000  remains  the  fair  market 
value  for  Lot  45. 

3.  The  applicant  represents  that  the 
transaction  will  be  a  one-time  cash  sale. 
Furthermore,  the  Plan  will  bear  no  costs 
associated  with  the  sale.  The 
transaction  will  enable  the  Plan  to 
acquire  liquidity  for  reinvestment.  The 
fair  market  value  of  Lot  45  has  been 
determined  by  a  quahfied,  independent 
appraiser.  The  applicant  will  pay  the 
greater  of  $165,000  or  the  fair  market 
value  at  the  time  of  the  sale. 

4.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

(A)  The  proposed  sale  will  be  a  one- 
time cash  transaction; 

(B)  The  price  paid  to  the  Plan  will  be 
$165,000  or  the  fair  market  value  at  the 
time  of  the  sale,  whichever  is  greater; 

(C)  The  Plan  will  pay  no  costs 
associated  with  the  sale; 

(D)  The  sale  will  provide  the  Plan  with 
more  liquidity  for  reinvestment;  and 

(E)  Mr.  Norman  is  the  sole  participant 
of  the  Plan  to  be  affected  by  the 
transaction,  and  he  desires  that  the 
transaction  be  consummated. 

Notice  to  interested  persons:  Because 
Mr.  Norman  is  the  sole  participant  in  the 
Plan,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  done  30  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  MFORIUTION  CONTACT. 

Ekaterina  A.  Uzlyan  at  (202)  523-8194  of 
the  Department.  (This  is  not  a  toll-free 
number.) 

Jon  A.  Harding,  DAID.,  P.S.,  Employees' 
Amended  and  Restated  Money  Purchase 
Pension  Plan  and  Tnist  (the  Plan) 
Located  in  Spokane,  Washington 

[Exemption  Application  No.  D-8030] 


Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  BUSA  Proceduie  75-1  (40  FR 
16471,  April  28, 1975).  If  the  exemption  is 
granted,  the  restrictions  of  section 
40e(a),  406  (b)(1)  and  (bH2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  for  cash  by  the  Plan 
of  certain  real  property  (the  Real 
Property)  to  Helen  M.  Harding  (Mrs. 
Harding),  a  party  in  interest  with  respect 
to  the  Plan,  provided  that  the  price  paid 
be  no  less  than  the  fair  market  value  of 
the  Real  Property  on  the  date  of  sale,  as 
established  by  an  independent  and 
qualified  appraiser  of  real  estate. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  sponsored  by  Jon  A. 
Harding,  D.M.D.,  P.S.,  which  is  engaged 
in  the  practice  of  dental  medicine  in 
Spokane,  Washington.  The  trustee  and 
administrator  of  the  Plan  is  Jon  A. 
Harding,  D.M.D.  (Dr.  Harding).  As  of 
April  11, 1989  the  Plan  had  five 
participants.  As  of  October  31, 1988,  the 
Plan  had  assets  of  $298,781. 

2.  In  1981  the  Plan  acquired  the  Real 
Property  from  unrelated  parties  for 
$17,500.  The  Real  Property  is  a  parcel  of 
1.8  acres  of  imimproved  land  on  Alberta 
Lane  in  Spokane,  Washington.  The  Plan 
acquired  the  Real  Property  in  the  hope 
of  realizing  an  appreciation  in  the  value 
of  the  Real  Property. 

3.  Since  1981  the  Real  Property  has 
remained  unimproved.  The  Plan  derives 
no  current  benefit  from  its  ownership  of 
the  Real  Property  and  moreover  must 
pay  property  taxes  on  the  Real  Property. 
The  applicant  represents  that  the 
Spokane  real  estate  market  is  depressed 
and  that  it  would  be  difficult  for  the  Plan 
to  sell  the  Real  Property  at  its  appraised 
value  in  the  near  future. 

4.  On  March  20, 1989,  Kim  Hemphill, 
AKIEA,  of  Appraisals  Unlimited,  a  real 
estate  appraisal  firm  in  Spokane, 
Washington,  a  qualified  and 
independent  appraiser,  stated  that  the 
fair  market  value  of  the  Real  Property 
was  $25,000. 

5.  Accordingly,  the  Plan  proposes  to 
sell  the  Real  Property  for  cash  at  its  fair 
market  value,  as  established  by  a 
qualified  and  independent  real  estate 
appraiser,  to  Mrs.  Harding,  Dr. 
Harding's  former  wife,  •  party  in 
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interest  with  respect  to  the  Plan.'  The 
Plan  will  not  incur  any  fees,  taxes  or 
transfer  costs  in  connection  with  the 
sale  of  the  Real  Property.  Hie  applicant 
represents  that  the  proposed  sale  of  the 
Real  Property  to  Mrs.  Harding  is 
unrelated  to  the  divorce  settlement 
between  Dr.  and  Mrs.  Harding. 
6.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  meet  the  statutory  criteria  of  section 
408[a]  of  the  Act  because:  (a)  The  Real 
Property  will  be  sold  at  its  fair  market 
value  as  of  the  date  of  sale  as 
established  by  an  independent  and 
qualified  appraisen  (b)  the  proposed 
sale  represents  a  one-time  transaction 
for  cash,  which  can  be  readily  verified; 
(c)  the  proposed  sale  will  not  involve  the 
payment  by  the  Plan  of  any  fees,  taxes 
or  transfer  costs;  (d)  the  proposed  sale 
will  enable  the  Plan  to  realize  a  cash 
purchase  price  in  the  full  amount  of  the 
current  appraised  value  of  the  Real 
Property;  and  (e)  the  Plan  trustee  has 
determined  that  the  proposed 
transaction  would  be  in  the  best 
interests  and  protective  of  the  Plan  and 
its  participants  and  beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  L.  Roberts  QI  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
AC.  Products  Co.  Defined  Benefit 
Pension  Plan  (the  Plan)  Located  in 
Wooster,  Ohio 
[Application  No.  I>-6090] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  Uie  Code  and  in 
accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption  is 
granted  the  restrictions  of  sections 
406(a)  and  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  cash  sale  by  the  Plan  of 
a  parcel  of  improved  real  property  (the 
Property)  to  Wayne  Mullet  (Mr.  Mullet), 
a  party  in  interest  with  respect  to  the 
Plan;  provided  that  the  terms  of  the  sale 
are  not  less  favorable  to  the  Plan  than 
similar  terms  negotiated  at  arm's  length 
between  mirelated  third  parties;  and 
provided  fiu'ther  that  the  sales  price  is 
not  less  than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale. 
Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit 


»  The  apphcant  represents  that  Mrs.  Harding  is  a 
party  in  interest  to  the  plan  pursuant  to  section 
3(14)(I)oftheAcl. 


pension  plan  with  eighteen  (18) 
participants,  as  of  June  1, 1989,  the  date 
the  application  was  filed.  The  assets  of 
the  Plan  totaled  approximately  $705,265 
on  October  31, 1988.  It  is  represented 
that  notice  of  intent  to  terminate  the 
Plan  was  distributed  to  each  participant 
of  the  Plan  on  November  10, 1988,  and 
the  Plan  was  terminated  on  January  9, 
1989.  The  applications  for  approval  of 
the  termination  and  the  proposed 
distribution  of  assets  are  currently  being 
assembled  for  submission  to  the  Internal 
Revenue  Service  and  the  Pension 
Benefit  Guaranty  Corporation. 

2.  Mr.  Mullet  serves  as  the  trustee  and 
administrator  of  the  Plan  and  was  the 
president  of  A.C.  Products  Co.  (the 
Employe! ),  the  sponsor  of  the  Plan.  It  is 
represented  that  Mr.  Mullet  owned  100 
percent  of  the  Employer  either  directly 
or  through  family  attribution.  On 
November  4, 1988,  the  Employer  was 
liquidated  through  a  sale  of  assets. 

3.  The  Plan  piu-chased  the  Property 
June  15, 1987,  for  $145,000  from  Vernon 
M.  and  Ada  Miller,  unrelated  parties 
with  respect  to  the  Plan.  During  the 
Plan's  ownership  the  Property  was 
leased  to  Levi  D.L.  Miller,  also  an 
unrelated  party,  for  a  rental  amount  of 
$4,000  annually.  It  is  represented  that 
rent  for  similar  real  estate  in  the  same 
geographic  area  ranges  from  $40  to  $60 
per  acre  per  year.  The  Property 
constitutes  approximately  21  percent  of 
the  assets  of  the  Plan. 

4.  The  Property  consists  of  an  82.82- 
acre  farm,  located  at  5798  South 
Applecreek  Road,  Applecreek,  East 
Union  Township,  Wayne  County,  Ohio. 
It  is  represented  that  Wayne  County  is 
predominately  agricultural  with  many 
farms.  The  Property  is  described  as 
irregular  in  shape  and  having  frontage 
on  the  northeastern  comer  of 
Applecreek  and  Buss  Roads.  The 
Property  includes,  among  other  things,  a 
farm  house,  consisting  of  2,848  square 
feet  and  containing  five  bedrooms  and 
two  baths. 

5.  Mr.  Mullet  proposed  to  purchase  the 
Property  for  the  greater  of  $153,000  or 
the  fair  market  value  of  the  Property,  as 
appraised  by  a  qualified  independent 
appraiser  on  the  date  of  the  sale.  It  is 
represented  that  the  Plan  will  pay  no 
expenses  associated  with  the  sale  and 
that  Mr.  Mullet  will  pay  for  deed 
preparation,  title  expenses,  auditors 
conveyance  fee,  recording  of  the  dfeed, 
and  any  other  expenses.  Mr.  Mullet 
states  that  neither  the  income  generated 
from  the  Property  as  a  working  farm  nor 
the  potential  appreciation  in  value  are 
sufficient  to  make  the  Property  a 
suitable  investment  for  the  Plan.  In 
addition,  Mr.  Mullet  represents  that 
maintenance,  costs,  and  taxes  are 


depleting  the  assets  of  the  Plan.  By  his 
purchasing  the  Property  for  cash,  Mr. 
Mullet  intends  for  the  Han  to:  (1)  Avoid 
delay  in  locating  a  qualified  buyer  in  the 
Wayne  County  area  which  has  a  slow 
sales  activity;  (2)  ayoid  delay  inherent  in 
consummation  of  a  sale  contract  which 
is  conditioned  on  the  buyer's  securing 
financing;  and  (3)  avoid  unnecessary 
sales  commissions  and  expenses. 
Further,  Mr.  Mullet  argues  that  a  cash 
sale  will  create  a  market  for  a  non-hquid 
asset,  increase  proceeds  available  for 
distribution  to  all  participants,  and 
expedite  the  winding  up  of  the  Plan's 
affairs. 

6.  William  J.  Lemmon  (Mr.  W.J. 
Lemmon),  MAI,  with  the  assistance  of 
Scott  W.  Lemmon  (Mr.  S.W.  Lemmon), 
of  William  J.  Lemmon  and  Associates, 
Inc.,  located  in  North  Canton,  Ohio, 
appraised  the  Property,  as  of  April  13, 
1989.  Mr.  W.J.  Lemmon  valued  the  82.82 
acres  at  $1,650  per  acre  for  a  total  of 
$153,000.  Mr.  W.J.  Lemmon  did  not 
employ  the  cost  approach  in  reaching 
this  valuation  due  to  the  age  of  the 
buildings  on  the  Property  and  the 
difficulty  in  measuring  the  accrued 
depreciation.  Mr.  W.J.  Lemmon 
represents  that  he  is  independent  of  any 
personal  association  or  bias  with 
respect  to  the  parties  involved  and  has 
no  present  or  prospective  interest  in  the 
Property.  Mr.  W.J.  Lemmon's 
qualifications  include  27  years 
experience  in  appraising  residential, 
commercial,  industrial,  farm,  and  special 
purpose  properties  throughout  Ohio  and 
seven  (7)  other  states.  Mr.  W.J.  Lemmon 
is  a  member  of  the  American  Institute  of 
Real  Estate  Appraisers,  the  Society  of 
Real  Estate  Appraisers  and  the  National 
Association  of  Realtors.  Mr.  S.W. 
Lemmon  has  two  (2)  years  of  experience 
appraising  residential  properties,  has 
successfully  completed  two  real  estate 
appraisers  courses,  and  is  a  candidate 
for  RM  designation  fi^m  the  American 
Institute  of  Real  Estate  Appraisers. 

7.  In  summary,  Mr.  MuUett  represents 
that  the  proposed  transaction  meets  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  sale  of  the  Property  will  be  a  one 
time  transaction  for  cash:  (b)  the  Plan 
will  incur  no  expenses  on  the  sale;  (c) 
the  sales  price  is  based  on  the  fair 
market  appraisal  prepared  by  a 
qualified  independent  appraiser;  and  (d) 
participants  will  receive  timely 
distribution  of  their  benefits  from  the 
cash  proceeds  of  the  sale  of  the 
Property. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883  (This  is  not  a 
toll-free  number). 
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GfliMfal  Infomution 

The  attention  of  interested  peraons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
406(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  die  Act  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  40B(a]  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC  this  3rd  day  of 
August  19B9. 

IvanSteufeM, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
US.  Department  of  Labor. 
(FR  Doc  80-18523  Filed  8-7-88;  8:45  am] 
tOOM  Mio-as-ii 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Dance  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Dance 
Advisory  Panel  (General  Services  to  the 
Field  Section)  to  the  National  Council  on 
the  Arts  will  be  held  on  August  29, 1989, 
fit>m  9:00  a.m.-10:00  p.m.  and  August  30, 
1989,  from  9:00  a.m.-«:00  p.m.  in  Room 
M07  of  the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20906. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  August  30, 1989,  from 
4:00  p.m.-6:00  p.m.  if  time  permits.  The 
topic  for  discussion  will  be  policy 
issues. 

The  remaining  portion  of  this  meeting 
on  August  29, 1989,  from  9:00  a.m.-10:00 
p.m.  and  August  30, 1989,  from  9:00  a.m.- 
4:00  p jn.  is  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accoi^ance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (9)  and  (9)(B)  of 
section  552b  of  Tide  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avense,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fi*om  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  202/682-5433. 
Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doa  89-18481  Filed  8-7-80;  8:45  am] 
MLLMa  COOC  7S37-01HI  . 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Astronomical 
Sciences  Subcommittee  on  Optical 
Infrared  Astronomy  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Science  Foundation  annoimces  the 
following  meeting: 

Name:  Advisory  Comrnitte  for 
Astronomical  Sciences  Subcommittee  on 
Optional/Infrared  Astronomy. 

Date  &  Time:  August  29  and  30, 1989, 
9:00  a.m.-5:00  p.m. 

Place:  The  Coeur  d'Alene  Hotel, 
Cabins  1-2-3,  Coeur  D'Alene,  Idaho. 

Type  of  Meeting:  August  29  and  30, 
1989,  Open. 

Contact  Person:  Dr.  G.  Wayne  van 
Citters,  Jr.,  Program  Director, 
Astronomical  Instrumentation  and 
Development,  Division  of  Astronomical 
Sciences,  Room  618,  National  Science 
Foundation,  Washington,  DC  20550  (202/ 
357-9793). 

Summary  Minutes:  May  be  obtained 
from  the  contact  person  at  the  above 
address. 

Purpose  of  Committee:  To  provide 
advice  and  recommendations 
concerning  research  programs, 
proposals,  and  projects  in  NSF-funded 
astronomy  with  the  objective  of 
achieving  the  highest  qnality  forefront 
research  for  the  funds  allocted.  To 
provide  advice  and  recommendations 
concerning  short-range  and  long-range 
plans  in  astronomy,  including  a 
recommendation  of  relative  priorities. 


August  29  and  30 

Agenda:  Discussion  of  the  scientific 
areas  that  show  the  greatest  promise 
with  regard  to  new  breakthroughs  in 
discovery  and  understanding  using 
ground-based  optical/infrared 
astronomy  techniques. 

Discussion  of  activities  and  initiatives 
which  are  needed  to  address  the 
scientific  problems  identified  above. 


Dated:  August  3, 1989. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 

[FR  Doc  89-18484  Filed  8-7-89;  8:45  am) 
■tUMG  cow  7SS6-0t-« 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Noe.  50-335  and  50-389] 

Florida  Power  and  Ught  Co.  (St  Lude 
Plant,  Units  1  and  2),  Exemption 

I. 

Florida  Power  &  Light  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-67,  issued 
March  1, 1976,  which  authorizes 
operation  of  the  St.  Lucie  Plant.  Unit  1, 
and  Facility  Operating  License  No.  NPF- 
16,  issued  April  6, 1983,  which 
authorizes  operation  of  the  St.  Lucie 
Plant,  Unit  2.  These  licenses  provide, 
among  other  things,  that  the  facilities 
are  subject  to  all  rules,  regulations  and 
orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect  The  facilities  are 
pressurized  water  reactors  located  in  St. 
Lucie  County,  Florida. 

II. 

Appendix  A  of  10  CFR  Part  20  defines 
protection  factors  for  respirators. 
Footnote  d-2(c)  of  the  appendix  states, 
"No  allowance  is  to  be  made  for  the  use 
of  sorbents  against  radioactive  gases  or 
vapors." 

By  their  submittal  dated  February  3, 
1988,  Florida  Power  &  Light  Company 
(FPL)  requested  an  exemption  to  10  CFR 
Part  20,  Appendix  A,  footnote  d-2(c). 
The  licensee  submitted  this  request  in 
accordance  with  10  CFR  Part  20.103(e). 
The  exemption  would  allow  the  use  of  a 
radioiodine  protection  factor  of  50  for 
Scott  Aviation  (SCOTT)  631-TEDA-H 
chin  canisters  to  be  used  at  the  St.  Lucie 
nuclear  power  plant. 

Respiratory  protection  for  radioiodine 
at  St  Lucie  has  normally  been  provided 
by  use  of  either  an  air-supplied  or  a  self- 
contained  breathing  apparatus.  The  use 
of  these  appliances  is  ciunbersome  and 
contributes  to  woiicer  fatigue  and  lost 
efficiency.  The  net  result  is  increased 
person-rem  exposure  and  a  reduction  in 
personnel  safety  margin.  The  use  of  the 
air-purifying  respirators  (utilizing  the 
SCOTT  631-TEDA-H  canister)  can 
enhance  woiicer  comfort  and  allow 
greater  mobility  than  the  other 
appliances.  FPL  estimates  that  air- 
purifying  respirators  would  enable  a  25- 
50%  reduction  in  the  time  required  to 
conduct  certain  tasks  requiring 
respiratory  protection.  This  correlates  to 
a  25-50%  reduction  in  person-rem 
exposure  for  these  tasks. 

Criteria  and  background  information 
used  for  the  evaluation  includes  10  CFR 
20.103;  10  CFR  19.12;  Regulatory  Guide 
8.15,  "Acceptable  Programs  for 
Respiratory  Protection";  Regulatory 


Guide  8.20,  "ApplicatioDS  of  Bioassay 
for  1-125  and  1-131";  NUREG/CR-3403, 
"Criteria  and  Test  Methods  for 
Certifying  Air-Purifying  Respirator 
Cartridges  and  Canisters  Against 
Radioiodine";  and  Regulatory  Guide  8.8, 
"Information  Relevant  to  Ensuring  That 
Occupational  Radiation  Exposiu«s  at 
Nuclear  Power  Stations  Will  Be  As  Low 
As  Is  Reasonably  Achievable." 
In  addition  to  the  information 
provided  in  their  February  3, 1988 
application,  FH.  provided  additional 
information  on  May  5. 1988,  June  23. 
1988,  and  May  4, 1989  in  response  to 
staff  requests  for  additional  information 
in  a  March  16, 1988  letter  and  in 
conference  calls  on  October  4, 1988  and 
March  15, 1989.  Clarifications  of  the  FPL 
submittals  were  obtained  in  telephone 
discussions  with  FPL  representatives  on 
June  2  and  June  7. 1989. 

IIL 

Since  a  NIOSH/MSHA  testing  and 
certification  schedule  for  sorbents  for 
use  for  protection  against  radioiodine 
gases  and  vapors  has  not  been 
developed,  the  NRC  staff  has  evaluated 
the  licensee's  request  and  verified,  as 
required  by  10  CFR  20.103(e),  that  the 
licensee  has  demonstrated  by  testing,  or 
by  reliable  test  data  and  adequate 
qualify  assurance  measures,  tiiat  the 
material  and  performance  ■ 
characteristics  of  the  SCOTT  631- 
TEDA-H  canister  can  provide  the 
proposed  degree  of  protection  (i.e..  a 
protection  factor  of  50],  under  the 
anticipated  conditions  of  use,  for  a 
maximum  of  8  hours.  The  main 
considerations  of  the  staff's  technical 
evaluation  were  canister  efficiency  and 
service  life,  including  the  effects  of 
temperature,  poisons,  relative  humidify, 
challenge  concentration,  and  breathing 
rates  on  canister  efficiency  and  service 
life.  The  staffs  programmatic  evaluation 
considered  qualify  control/qualify 
assurance  (QC/QA)  measures  employed 
to  ensure  canister  performance,  and 
radiation  protection/ ALARA  measures, 
such  as  reduction  of  radioiodine  levels 
using  system  cleanup,  engineering 
controls,  radiological  surveillance,  and 
radiological  training. 

The  licensee  has  provided  reliable  test 
information  which  verifies  that  the 
sorbent  canister  selected  (SCOTT  631- 
TEDA-H)  will  provide  a  protection 
factor  of  50  for  a  period  of  8  hours  or 
more  of  continuous  use,  provided  that 
the  total  challenge  concentration  of 
radioactive  and  non-radioactive  iodine 
and  other  halogenated  compounds  does 
not  exceed  1  ppm,  and  temperature  does 
not  exceed  120*F  at  100%  relative 
humidify.  The  data  provided  by  SCOTT 
shows  diat  use  of  the  631-TEDA-H 


canister  in  saturated  air  (100%  relative 
humidify)  at  120T  should  provide  a 
nominal  12  hour  duration  to  a  1%  methyl 
iodine  penetration. 

Testing  has  been  conducted  under 
acceptable  conditions  of  pulsed  flow, 
and  under  worst  case  conditions  for 
those  environmental  factors  affecting 
service  life:  temperature,  relative 
humidify,  and  challenge  concentration 
of  CFbl  (methyl  iodine),  which  is  die 
most  penetrating  of  the  challenge  forms. 
SCOTT  data  provided  by  the  licensee 
indicates  that  the  631-TEDA-41 
canisters  perform  adequately  under  the 
accepted  test  conditions.  These 
conditions,  the  criteria  and  test  methods, 
are  consistent  with  those  recommended 
in  NUREG/CR-3403  and  are  acceptable. 

The  licensee  has  provided 
conunitments  that  the  SCOTT  canisters 
will  meet  standards  for  qualify 
assurance  and  qualify  control  that  are 
recognized  by  NIOSH,  compatible  with 
NRC  staff  positions,  and  are,  therefore, 
acceptable.  This  includes  a  commitment 
by  SCOTT  to  establish  an  MIL-STD- 
414,  Level  IL 1%  AQL  (Acceptable 
Qualify  Limit)  in  a  10  ppm  challenge 
concentration  of  CH3I,  90%  relative 
humidify,  120*F,  64  L/min  pulsed  fiow, 
for  a  test  duration  of  8  hours  for 
maximum  penetrations  equal  to  1%  of 
the  challenge  concentration.  Test  data 
provided  by  the  licensee  has 
demonstrated  that  performance  (i.e., 
service  life)  of  canisters  at  100%  relative 
humidify  is  acceptable. 

Coupled  with  the  use  of  a  full 
facepiece  with  the  capability  of 
providing  a  minimum  fit  factor  of  500, 
the  protection  factor  of  50  is 
conservative  under  these  conditions. 
Canister  efficiency  will  be  retained  for 
the  radioiodine  gas  or  vapors  of  interest 
(CHsI.  h.  HOI)  for  this  time  period  (i.e..  8 
hours).  Additionally,  the  licensee  has 
provided  data  whidi  shows  the 
breakthrougji  point  to  be  well  beyond  8 
hours.  To  preclude  aging,  a  maximiun  of 
8  hours  wUl  be  stipulated.  This  service 
life  will  be  calculated  from  the  time  the 
canister  is  unsealed,  including  periods  of 
non-use. 

Canisters  will  be  sealed  at  time  of 
manufacture  with  an  essentially 
hermetic  seal  which  inhibits  water 
vapor  transmission  through  the  seals. 
The  canisters  will  be  stored  in  air- 
conditioned  rooms  and  will  be 
discarded  after  the  use  period  of  B  hours 
or  less  to  prevent  reuse.  The  shelf-^ife  of 
the  canisters,  under  the  conditions  of 
storage  at  St  Lucie,  is  estimated  by  the 
licensee  to  be  3  years. 

Through  usage  restrictions,  provided 
by  a  chemical  control  program,  the 
licensee  will  preclude  the  unauthorized 
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and  indiscriminate  use  of  organic 
solvents  and  chemicals  (such  as  paints, 
paint  solvents,  methyl  alcohol,  ethanol, 
isopropyl  alcohol  and  acetone]  which 
could  cause  aging,  poisoning,  or 
desorption  of  the  sorbed  radioiodines. 
The  diemical  controls  will  not  prohibit 
the  use  of  these  organic  solvent  vapors 
and  chemicals,  but  the  protection  factor 
will  be  reduced  from  a  value  of  50  to  a 
value  of  1  when  the  SCOTT  canister  is 
used  in  their  presence.  The  licensee  will 
modify  their  health  physics  and 
respiratory  protection  procedures 
regarding  the  proper  use  and  limitations 
of  SCOTT  631-TEDA-H  canisters  prior 
to  use  for  radioiodine  protection.  FPL 
will  have  an  active  program  to  recognize 
chemical  contaminants  that  may  affect 
the  canister.  Relevant  helath  physics 
procedures  will  be  modified  to  include 
requirements  to  evaluate  the  potential 
effects  to  the  canister  from  work 
involving  chemicals. 

The  631-TEDA-41  canister  contains 
activated  carbon  impregnated  with  5% 
by  weight  triethylenediamine  (TEDA). 
Iliis  compoimd  has  a  normal  boiling 
point  of  174*0  but  is  known  to  sublime 
readily  at  room  temperatures.  The 
volatiUty  of  the  pure  crystals  has  raised 
the  questions  of  (1)  the  volatility  of  the 
TEDA  impregnated  in  activated  carbon 
and  (2)  the  possible  toxicity  of  TEDA 
volatilized  from  a  canister  and  inhaled. 
Studies  have  been  performed  on  the 
desorption  characteristics  of  TEDA  from 
impregnated  activated  carbons.  It  has 
been  found  that  the  desorption  vapor 
concentration  of  TEDA  is  not  a  function 
of  the  linear  flow  rate  or  sorbent  bed 
depth  within  the  canister.  However,  the 
logarithm  of  the  desorption  vapor 
concentration  has  been  found  to  be 
linearly  related  to  Uie  reciprocal  of  the 
absolute  temperature  ("K).  The 
maximum  TQ3A  desorption  vapor 
concentration  at  4&9''C  (120'F)  has  been 
found,  by  extrapolation  from  published 
measurements  at  higher  temperatiu^s 
(G.O.  Wood,  Am.  Ind  Hyg.  Assoc.  J.  45 
(9):622-625{1984)],  to  be  approximately  2 
mg/m*.  There  are  no  toxicological  data 
available  for  TEDA:  however,  TEDA 
belongs  to  a  class  of  organic  aliphatic 
amines  many  of  which  have  been  shown 
to  be  toxic.  Threshold  limit  values  for 
similar  amines  are  as  follows: 


I 
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The  2  mg/m*  desorption  value  at 
48.9°C  is  below  the  lowest  threshold 


limit  value  for  similar  type  substances 
and  therefore  the  Kcensee  does  not 
expect  desorbed  TEDA  to  present  a 
toxic  hazard  to  the  user. 

Certain  limitations  and  precautions 
based  on  the  sorbent  canister 
manufacturer's  recommendations  and 
NUREG/CR-3403  guidance  are 
necessary  for  effective  utilization  of  the 
sorbent  canisters.  The  staff  agrees  with 
the  following  such  limitations  and  usage 
restrictions  as  proposed  by  the  licensee: 

1.  Protection  factor  equal  to  50  as  a 
maximum  value. 

2.  Maximum  service  life  of  8  hours 
(time  from  unsealing  to  discarding, 
including  periods  of  non-exposure). 

3.  Canisters  are  not  to  be  used  in  the 
presence  of  organic  solvent  vapors. 

4.  Canisters  are  to  be  stored  in  sealed, 
humidity  barrier  packaging  in  an  air- 
conditioned  (office-type)  environment. 

5.  Canisters  are  to  be  used  with  a  full 
facepiece  respirator  for  which  the 
canister  has  been  certified  by  NIOSH/ 
MSHA  (approval  number  TC-14G-118). 
These  respirators  with  631-TEDA-H 
canisters  are  to  be  capable  of  providing 
fit  factors  greater  than  500  for  each 
potential  user  of  the  respirator  as 
determined  by  fit  testing  with  a 
challenge  atmosphere.  FTPL  will  verify 
that  each  individual  has,  prior  to  the 
initial  use  of  the  canister,  received  a 
respirator  fitting  with  the  type  of  full- 
face  respirator  to  be  used  with  the 
canister  and  has  achieved  as  a  minimum 
a  fit  factor  of  500  (10  times  greater  than 
the  protection  factor  of  50).  The  relevant 
health  physics  procedure  will  be 
modified  to  incorporate  the  minimum 
required  fit  factor  of  500  for  full-face 
respirators  to  be  used  with  the  SCOTT 
831  TEDA-H  canisters. 

6.  Canisters  are  not  to  be  used  in 
environments  where  the  temperature 
exceeds  120  °F. 

7.  Canisters  are  ttot  to  be  used  in 
challenge  atmosphere  concentrations  of 
total  organic  iodinas  and  other 
halogenated  compounds  (including 
nonradioactive  compounds)  greater  than 
1.0  ppm. 

In  addition  to  the  limitations  and 
usage  restrictions  noted  above,  the 
licensee  will  utilize  the  following 
additional  administrative  and 
procedural  controls: 

1.  Health  physics  procedures  for 
maximum  permissible  concentration 
hour  accountability,  bioassay,  and 
respiratory  protection  will  be  modified 
to  reflect  the  additional  efforts  that  will 
be  necessary  to  verify  the  effectiveness 
of  the  SCOTT  canister  program. 

2.  FPL  will  perform  weekly  whole 
body/thyroid  counts  for  mdividuals 
using  the  SCOTT  canister  for  protection 


against  radioiodines.  Relevant  health 
physics  procedures  will  be  modified  to 
reflect  the  need  for  whole  body  counting 
on  a  weekly  basis  for  those  individuals 
using  the  canister  for  protection  from 
radioiodines. 

3.  In  the  initial  implementation  of 
SCOTT  canister  use,  the  following 
program  verification  measures  will  be 
used: 

a.  All  personnel  who  exceed  10 
maximum  permissible  concentration 
(MFC)  hours  in  seven  (7)  consecutive 
days  will  receive  a  whole  body/ thyroid 
count  prior  to  re-entering  a  radioiodine 
atmosphere. 

b.  Personnel  that  have  a  thyroid 
burden  of  70  nCi  or  greater  as 
determined  by  whole  body/thyroid 
count  will  be  restricted  from  further 
exposure  to  radioiodine  atmospheres 
until  the  reason  for  the  thyroid  burden 
has  been  evaluated  by  Health  Physics 
and  until  the  individual  is  authorized  by 
the  Health  Physics  Department  Head  to 
re-enter  atmospheres  containing 
radioiodines. 

c.  A  database  of  whole  body/thyroid 
count  results  and  maximum  permissible 
concentration  hour  data  will  be 
established  to  assist  in  the  evaluation  of 
the  program's  effectiveness. 

4.  The  St.  Lucie  Plant's  chemical 
control  program  precludes  the 
unauthorized  and  indiscriminate  use  of 
organic  solvents  and  diemicals.  Some 
organic  solvent  vapors  of  concern  to  the 
SCOTT  cartridges  are  paints,  paint 
solvents,  methyl  alcohol,  ethanol, 
isopropyl  alcohol  and  acetone. 

The  St.  Lucie  Plant  will  establish 
procedural  controls  over  the  use  of  the 
SCOTT  canister  in  the  presence  of  these 
chemicals.  The  controb  will  not  prohibit 
the  use  of  the  SCOTT  canister  in  the 
presence  of  these  organic  solvent  vapors 
and  chemicals,  but  the  protection  factor 
of  the  canister  will  be  reduced  from  50 
to  1.  FPL  will  have  an  active  program  to 
recognize  chemical  contaminants  that 
may  affect  the  canistet  Relevant  health 
physics  procedures  will  be  modified  to 
include  requirements  to  evaluate  the 
potential  effects  to  the  canister  from 
work  involving  chemioals. 

5.  A  quality  control  (Q.C.)  lot 
acceptance  plan  will  be  employed  by 
SCOTT  Aviation  on  each  manufacturing 
lot  of  631-TEDA-H  canisters  produced. 
Therefore,  all  canisters  consumed  by 
FPL  will  have  been  tested  per  the 
requirements  of  the  Q.C.  plan. 

6.  MIL-STD-M4,  level  H,  AQL 1%  will 
be  used  to  determine  the  number  of 
criteria  based  on  canister  performance 
results.  The  canister  teat  conditions  will 
be  as  follows: 
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Air  Temperature,  %  Relative  Humidity: 

120  T  /90%  RM. 
Airflow  rate  conditions:  192  L/min  for 

0.82  seconds:  O  L/min  for  1.64 

seconds 
Contaminant/Concentration:  CHs  I/lO 

ppm 
Test  Duration:  8  hours 
Performance  Criteria:  1%  maximum 

penetration 

FPL  will  accept  only  those  canisters 
that  have  been  certified  by  SCOTT  as 
meeting  the  acceptance  criteria  of  the 
MIL-STD-414  acceptance  plan.  FPL  will 
perform  a  receipt  inspection  of  each 
shipment  of  the  canisters  to  verify  lot 
number,  expiration  data  of  the  canisters 
and  physical  integrity  of  the  canisters. 
SCOTT  will  be  required  to  provide  to 
FPL  the  results  of  the  acceptance  testing 
for  each  lot  of  the  canisters  that  FPL 
purchases  from  SCOTT. 

7.  FPL  does  not  plan  to  reuse  the 
canisters  after  initial  use.  All  canisters 
will  be  removed  after  use  and  discarded 
to  prevent  any  further  use.  The  canisters 
will  not  be  used  when  the  radionuclide 
concentrations  of  radioiodines, 
particulates  or  a  combination  of  each 
exceed  50  times  the  applicable  limit  for 
the  radionuclides  in  question  in  10  CFR 
Part  20  Appendix  B,  Table  I  Column  1  as 
described  in  10  CFR  20.103(c)(1). 

8.  Existing  respiratory  protection 
program  requirements  and  restrictions 
(e.g.,  physicals,  fit  tests.  Part  20 
requirements.  Appendices  A  and  B)  still 
apply.  The  licensee  will  modify 
respiratory  protection  procedures  to 
include  specific  aspects  of  issue  and  use 
of  SCOTT  canisters. 

FPL  experience  has  indicated  that  the 
use  of  air-purifying  respirators  with  the 
SCOTT  631-TEDA-H  canister  can  result 
in  significant  savings  in  collective 
(person-rem)  dose  to  workers.  In  1985 
the  St.  Lucie  Unit  1  steam  generator 
channel  heads  were  shielded  to  reduce 
exposure  during  a  nozzle  dam 
modification.  During  mock-up  training, 
time  trials  were  performed  using  airline 
respirators  vs.  cur-purifying  respirators 
with  iodine  canisters.  It  took  26  minutes 
of  jump  time  to  install  the  shielding  in 
one  channel  head  using  airline 
respirators  vs.  18  minutes  using  air- 
purifying  respirators.  This  31%  reduction 
in  time  would  have  resulted  in  a 
reduction  of  2.4  man-rem  (300  mrem/ 
min]  per  channel  head  and  a  total  of  9.6 
man-rem  for  all  four  channel  heads. 
Nozzle  dam  installation/removal  has 
been  identified  as  a  task  where 
significant  man-rem  reductions  could  be 
realized  using  air-purifying  respirators. 
In  1987,  forty-two  (42)  man-rem  were 
received  for  diis  job,  whereas  12.6  man- 
rem  would  have  been  avoided  if  air- 


purifying  respirators  had  been  used.  In 
1984.  the  Farley  Plant  provided  a  task 
analysis  showing  that  the  use  of  similar 
(Mine  Safety  Appliances  Co.  Model 
GMR-1)  canisters  at  Farley  would  result 
in  significant  dose  savings  and  would  be 
an  effective  ALARA  measure. 

Reduction  of  radioiodine  levels  at  St. 
Lucie  is  primarily  conducted  through 
system  cleanup,  ^utdown  boron 
concentrations  for  refueling  operations 
are  reached  early  in  a  unit  cooldown  to 
create  crud  burst  and  allow  for 
maximum  cleanup  time  with  the  reactor 
coolant  pumps  available.  To  prevent 
radioiodine  from  remaining  in  the 
stagnant  loops,  the  reactor  coolant 
pumps  are  run  concurrent  with 
shutdown  purification  operations  until 
the  reactor  coolant  system  iodine  levels 
appear  to  be  stable  or  decreasing  to 
approximately  0.1  mCi/cc.  The 
pressurizer  steam  space  is  vented  to  the 
volume  control  tank  and  the  reactor 
coolant  system  degasification  is 
accomplished  by  following  Operating 
Procedure  1-0030127,  entitled  "Reactor 
Plant  Cooldown— Hot  Standby  to  Cold 
Shutdown."  The  containment  purge 
system  and  airborne  activity  removal 
fans  are  used  to  reduce  radioiodine 
concentrations  in  the  containment 
building.  Temporary  charcoal  filters 
have  also  been  placed  at  the  inlet  side 
of  the  containment  coolers  for  additional 
iodine  removal.  Portable  HEPA  units 
(negative  pressure  ventilation  blowers] 
are  used  at  the  steam  generator  manway 
openings  and  the  reactor  head  during 
and  after  the  breach  of  the  reactor 
coolant  system.  Decontamination  of 
work  areas  is  accomplished  throughout 
an  outage.  Previous  major  system 
decontamination  efforts  include  the 
steam  generator  channel  head  and  the 
refueling  pool  cavities.  If  practical  time 
is  allowed  for  contaminatipn  reduction 
by  decaj';  however,  the  main  emphasis 
is  on  system  and  area  cleanup.  During 
normal  operation,  attempts  are  made  to 
minimize  power  transients  in  order  to 
reduce  radioiodine  levels.  Long-term 
efforts  include  QA/QC  programs  for  fuel 
quality.  Also,  the  benefits  of  the  fuel 
reconstitution  process  are  being 
evaluated  by  PPL  for  consideration  in 
subsequent  refueling  outages.  With 
respect  to  fuel  design  improvement, 
several  areas  are  being  evaluated  and/ 
or  implemented  in  order  to  reduce  the 
fretting  of  fuel  pins,  therefore  reducing 
the  likelihood  of  fuel  pin  failures. 
Additionally,  following  outages  of 
certain  diiration.  slow  povrer  ramp  rates 
are  used  to  precondition  the  fuel  which 
could  result  in  a  lower  incidence  of  fuel 
failure. 

The  licensee  has  developed  and  is 
implementing  an  ALARA  program 


consistent  with  the  staffs  position  in 
Regulatory  Guide  8.8  and  tiie  licensee's 
efforts  to  keep  radiation  exposures 
ALARA  are  acceptable  to  tfie  staff. 

In  summary,  the  licensee  is  required 
to  use  process  or  other  engineering 
controls,  to  the  extent  practicable,  to 
limit  concentrations  of  radioactive 
materials  in  air  to  levels  below  those 
which  delimit  an  airborne  radioactivity 
area  as  defined  in  10  CFR 
20.203(d)(l)(ii].  When  it  is  impracticable 
to  apply  process  or  other  engineering 
controls  to  achieve  these  concentrations 
of  radioactive  material  in  air,  the 
licensee  is  required  to  use  other 
precautionary  procedures,  such  as 
increased  surveillance,  limitation  of 
working  times,  or  provis'on  of 
respiratory  protective  equipment  to 
maintain  worker  intake  of  radioactive 
material  as  far  below  the  limits  of  10 
CFR  Part  20  as  is  reasonably  achievable. 
The  licensee  has  been  providing 
respiratory  protection  for  radioiodine  by 
use  of  air-supplied  or  self-contained 
breathing  apparatus.  However,  the  use 
of  these  apparatuses  is  cimibersome  and 
contributes  to  worker  fatigue  and  lost 
efficiency.  The  net  result  is  increased 
exposure  of  workers  to  radiation 
(increased  person-rem).  The  use  of  air- 
purifying  respirators  can  enhance 
worker  comfort  and  allow  greater 
mobility  than  the  air-supplied  or  self- 
contained  breatliing  apparatus. 
However,  10  CFR  Part  20,  Appendix  A, 
Footnote  d-2(c)  stipulates  that  no 
allowance  is  to  be  made  for  the  use  of 
sorbents  against  radioactive  gases  or 
vapors  in  assigning  protection  factors 
for  respirators.  Also.  10  CFR  20.103(e) 
provides  that  where  equipment  of  a 
particidar  type  has  not  l>een  tested  and 
certified,  or  had  certification  extended 
by  NIOSH /MSHA.  or  where  there  is  no 
existing  schedule  for  test  and 
certification  of  certain  equipment  the 
licensee  shall  not  make  allowance  for 
this  equipment  without  specific 
authorization  by  the  Commission.  An 
application  for  this  authorization  must 
include  a  demonstration  by  testing,  or 
on  the  basis  of  reliable  test  information, 
that  the  material  and  performance 
characteristics  of  the  equipment  are 
capable  of  providing  the  proposed 
degree  of  protection  under  anticipated 
conditions  of  use. 

Therefore,  tfie  licensee  has  applied  for 
an  exemption,  in  accordance  with  the 
provisions  of  10  CFR  20.103(e),  to  allow 
the  use  of  a  radioiodine  protection 
factor  in  estimating  worker  exposure 
from  radioiodine  gases  and  vapors  when 
an  air-purifying  respirator  with  a 
sorbent  canister  is  used  to  provide  this 
protection.  The  staff's  review  of  the 


32548 


licensee's  proposal  indicates  that  the 
actions  proposed  by  the  licensee  can 
result  in  si^ficant  dose  savings  over 
alternative  methods  while  still  providing 
effective  protection.  The  licensee  has 
provided  usage  restrictions  and  controls 
which  can  assure  an  effective 
radioiodine  protection  program.  The 
proposed  criteria  aind  test  methods  for 
verifying  the  effectiveness  and  quality  of 
SCOTT  eSl-TEDA-H  canisters  are 
consistent  with  the  staff's  criteria.  The 
licensee's  proposed  exemption,  with  the 
controls  and  limitations,  is  consistent 
with  the  stafTs  position  in  granting 
similar  exeiiq)tions,  is  consistent  with 
the  qualification  process  recommended 
in  NUREG/CR-3403,  is  consistent  with 
the  staff's  position  in  Regulatory  Guide 
8.8,  and  is  acceptable. 

Hie  actions  proposed  by  the  Ucensee 
are  consistent  with  the  requirements  of 
10  CPR  Part  2ai03(e),  and  form  an 
acceptable  basis  to  authorize  the 
granting  of  an  exemption  in  accordance 
with  the  provisions  of  10  CFR  Part 
20.103(e). 

IV 

Accordingly,  tiie  Commission  has 
determined  that,  pursuant  to  10  CFR 
20.501,  an  exemption  is  authorized  by 
law  and  will  not  result  in  undue  hazard 
to  life  and  property.  The  Commission 
hereby  grants  an  exemption  from  the 
requirements  of  footnote  d-2(c]  of 
Appendix  A  of  10  CFR  Part  20  to  permit 
the  use  of  Scott  Aviation  631-TEDA-H 
canisters  at  tiie  St  Lucie  Plant,  Units  1 
and  2. 

Pursuant  to  10  CFR  51.32,  tiie 
Commission  has  determined  that 
granting  this  exemption  will  have  no 
significant  effect  on  tiie  quality  of  tiie 
human  environment  (54  FR  31902, 
August  2, 1980). 

For  further  details  witii  respect  to  this 
action,  see  the  licensee's  request  dated 
February  3, 1988,  as  supplemented  by 
letters  dated  May  5, 1988,  June  23, 1988, 
and  May  4, 1989,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC,  and  at  tiie  Indian 
River  Junior  College  Library,  3209 
Virginia  Avenue,  Fort  Pierce,  Florida 
33450. 

For  the  Nuclear  Regulatory  Commission. 
Stovn  A.  Vaiga, 

Director,  Division  of  Reactor  Pmjects-l/II, 
Office  of  Nuclear  Reactor  Regulation. 

Dated  at  Rockville,  Maiyland,  this  2nd  day 
of  August  1980. 

[FR  Doc  8ft-18S13  Filed  8-7-89;  8:45  am] 
■UNm  COOK  7as»41.|| 
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JDoekat  No*.  50-361  and  50-362] 

Southern  CaHfomia  Edison  Co.,  et  at., 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  75  to  Facility  Operating 
License  No.  NPF-10  and  Amendment 
No.  63  to  Facility  Operating  License  No. 
NPF-15,  issued  to  Southern  California 
Edison  Company,  San  Diego  Gas  and 
Electric  Company,  The  City  of  Riverside, 
California  and  the  City  of  Anaheim, 
California  (the  licensees),  which  revised 
the  Technical  Specifications  for 
operation  of  tiie  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3, 
located  in  San  Diego  County  California. 

The  amendments  were  effective  as  of 
the  date  of  issuance 

These  amendments  revise  the 
following  Technical  Specifications  (TS) 
to  increase  the  interval  for  the  18  month 
surveillance  tests  to  at  least  once  per 
refueling  interval,  v^ich  is  defined  as  24 
montiis:  TS  %.3.1,  "Reactor  Protective 
Inshiunentation";  TB  %.3.2,  "Engineered 
Safety  Features  Actuation  System 
Insbtmientation";  T8  V4.3.3.3,  "Seismic 
InstiTimentation",  and  TS  %.8.1.1.  "AC 
Sources." 

The  applications  for  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (tiie  Act),  and  tiie 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendments. 

Notices  of  Consideration  of  Issuance 
of  Amendments  and  Opportunity  for 
Hearing  in  connection  with  this  action 
were  published  in  the  Federal  Register 
on  February  21, 1989  (54  FR  7493)  and 
February  24, 1989  (5*  FR  8033  and  8035). 
No  request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
these  notices. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  the 
action  and  has  detennined  that  an 
environmental  impact  statement  need 
not  be  prepared  and  that  issuance  of  the 
amendments  will  have  no  significant 
adverse  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments  dated  April  26,  October  11, 
October  24,  November  7,  and  December 
16, 1988,  and  January  16,  January  20,  and 
March  28, 1989;  (2)  Amendment  No.  75  to 
License  No.  NPF-10  and  Amendment 
No.  63  to  License  No.  NPF-15;  (3)  the 


Commission's  related  Safety  Evaluation 
dated  July,  1989;  and  (4)  the 
Commission's  Environmental 
Assessment  dated  July  24, 1989  (54  FR 
31394).  All  of  tiiese  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW.,  Washington,  DC 
20555,  and  the  General  Library, 
University  of  California,  P.O.  Box  19557, 
Irvine,  California  92713.  A  copy  of  items 
(2),  (3),  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  III,  IV,  V  and  Special 
Projects. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  July  1989. 

For  the  Nuclear  Regulatory  Commission. 
Donald  E.  Hickman, 

Project  Manager  Project  Directorate  V, 
Division  of  Reactor  Projects  III,  IV,  Vand 
Special  Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-18514  Filed  8-7-89;  8:45  am] 
nOING  COOE  7S90-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  Kenneth  A. 
Fcgash  (202)  272-2142. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  Fifth  Sti-eet,  NW., 
Washington,  DC  20549. 

Revisions:  Form  N-2,  File  No.  270-21, 
Family  of  Rules  under  Section  8(b)  of  the 
Investinent  Company  Act  of  1940,  File 
No.  270-135. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  etseq.),  tiie  Securities 
and  Exchange  Commissdon  has 
submitted  for  clearance  of  0MB 
amendments  to  Form  N-2  and  the 
Family  of  Rules  under  Section  8(b)  of  the 
Investment  Company  Act  of  1940, 
specifically  Rule  8b-ie. 

Form  N-2  is  used  by  closed-end 
investment  companies  to  register  under 
both  the  Investment  Company  Act  of 
1940  and  tiie  Securities  Act  of  1933.  Rule 
8b-l6  requires  all  registered 
management  investment  companies 
except  small  business  investment 
companies,  to  update  their  registration 
statement  of  Form  N-2  annually  with 
the  Commission.  Under  the  proposed 
revision,  each  of  tiie  approximately  90 
respondents  would  spend  approximately 
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1630  hours,  annually,  fulfilling  the 
requirements  of  the  form  and  the  rule, 
an  estimated  reduction  of  470  burden 
hours  per  respondent. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  Kenneth  A.  Fogash,  Deputy 
Executive  Director,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-6004,  and 
Gary  Waxman,  Clearance  Officer, 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project  (3235- 
00722  for  Form  N-2,  and  3235-0176  for 
Rule  8b-16)  Room  3208  New  Executive 
Office  Building,  Washington,  DC  20543. 

July  28, 1989. 

Jonathan  G.  Katz. 

Secretary. 

[FR  Doc.  89-18517  Filed  8-7-89;  8:45  am] 

nUJNO  COOE  WIIMI-II 


[34-27084;  MBS-8S-17] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
Proposed  Rule  Change  Amending  By- 
Laws 

August  1, 1989. 

On  November  16, 1988,  MBS  Clearing 
Corporation  ("MBSCC")  filed  a 
proposed  rule  change  (File  No.  SR-MBS- 
88-17)  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  The  proposal  will  amend 
MBSCC's  By-Laws  to  create  a 
nominating  committee  for  the  selection 
of  directors  to  MBSCC's  Board  of 
Directors  ("Board").  On  January  25, 
1989,  the  Commission  published  notice 
of  the  proposed  rule  change  in  the 
Federal  Re^ster.'  No  comments  were 
received.  Iliis  Order  approves  the 
proposal  for  the  reasons  stated  below. 

I.  Description 

The  proposed  rule  change  will  amend 
MBSCC's  By-Laws  to  create  a 
nominating  committee  for  the  election  of 
directors  at  the  annual  shareholders 
meeting.  The  proposal  requires  the 
nominating  committee  to  select 
candidates  with  a  view  toward 
providing  fair  representation  for  the 
interests  of  a  cross-section  of 


participants.  The  proposal  also  provides 
a  mechanism  for  participants  to  make 
nominations  directiy  and  makes 
conforming  modifications  to  the  By- 
Laws  where  appropriate. 

The  nominating  committee  will  be 
composed  of  three  individuals,  who  will 
be  elected  at  the  annual  shareholder's 
meeting  for  a  one-year  term.  Individuals 
eligible  to  serve  on  the  nominating 
committee  must  be  general  partners  and 
officers  of  participants  who  do  not  hold 
any  other  MBSCC  office.  Nominating 
committee  vacancies  that  arise  between 
annual  meetings  will  be  filled  by  the 
remaining  committee  members  bom 
among  persons  who  would  have  been 
eligible  for  participation  on  the 
nominating  committee  at  the  last  annual 
meeting.  Committee  members  will  not 
be  eligible  for  any  other  MBSCC  office 
or  position  and  cannot  serve  as  a 
member  for  two  consecutive  years. 
No  later  than  60  days  prior  to  the 
shareholder's  annual  meeting,  the 
nominating  committee  will  nominate 
directors  to  fill  the  positions  of  directors 
with  expfring  terms  and  any  vacancies 
in  positions  with  unexpired  terms.' 
These  nominations  must  be  made  with  a 
view  toward  providing  fair 
representation  for  the  interests  of  a 
cross-section  of  MBSCC's  participants. 
The  committee  will  report  its 
nominations  to  MBSCC's  secretary,  who 
will,  within  five  days  thereafter,  mail  a 
list  of  nominations  to  each  participant. 

MBSCC  participants  can  nominate 
their  own  candidates  by  filing  a 
nominating  petition  with  MBSCC's 
secretary,  at  least  30  days  before  the 
annual  meeting.  The  petition  must  be 
signed  by  at  least  five  participants.  No 
participant  can  nominate  by  petition  in 
the  aggregate  more  than  five  individuals. 

Under  the  proposal,  if  no  nominating 
petitions  are  filed  as  described  above, 
the  sole  shareholder  [Midwest  Stock 
Exchange  ("Midwest")]  will  appoint  as 
directors  the  individuals  nominated  by 
the  nominating  committee.  If  an 
individual  declines  the  appointment  the 
vacancy  will  be  filled  by  a  majority  vote 
of  directors  then  in  office  (or  by  a  sole 
remaining  director)  and  such  director(s) 
shall  finish  out  the  term  of  the  vacancy. 
If  one  or  more  nominating  petitions  are 
filed.  Midwest  will  elect  directors  horn 
among  the  individuals  nominated  either 
by  nominating  committee  or  petition, 
with  a  view  toward  providing  fair 
representation  of  the  interests  of  a 
cross-section  of  MBSCC  participants. 


n.  MBSCCs  Rationale 

MBSCC  states  tiiat  tiie  purpose  of  the 
proposed  rule  change  is  to  assure 
participants  fair  representation  in  the 
selection  of  directors  and  administration 
of  MBSCC's  affairs.  The  Commission,  in 
granting  MBSCC  temporary  registration 
as  a  clearing  agency,*  stated  that  it 
expected  MBSCC  as  a  condition  to 
permanent  registration,  to  file  proposed 
rule  changes  designed  to  satisfy  the 
requirement  of  section  17A(b)(3)(C)  that 
a  clearing  agency's  rules  assure  fair 
representation  to  its  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  MBSCC 
states  that  the  proposal  is  intended  to 
satisfy  that  requirement 

m.  Discussion 

Section  17A(b)(3)(C)  of  tiie  Act 
requires  the  rules  of  a  clearing  agency 
assure  a  fair  representation  of  its 
shareholders  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.  For  the 
reasons  discussed  below,  the 
Commission  beUeves  that  the  proposal 
is  consistent  with  the  Act  and  in 
particular  section  17A(b)(3)(C). 

Section  17A(b)(3)(C)  does  not  define 
fair  representation  or  establish 
particular  standards  of  representation. 
Instead  the  Act  provides  tiiat  the 
Commission  must  determine  whether 
the  rules  of  the  clearing  agency 
regarding  the  manner  in  which  decisions 
are  made  give  fair  voice  to  participants 
as  well  as  to  shareholders  in  the 
selection  of  directors  and  the 
administration  of  its  affairs.  With 
respect  to  providing  participants  with  a 
meaningful  opportunity  to  be 
represented  in  the  selection  of  the  board 
of  directors  and  the  administration  of 
the  clearing  agency's  affairs,  the 
Division's  Standards  "  counsel  that  each 
clearing  agency's  procedures  be 
evaluated  on  a  case-by-case  basis.  The 
Standards  state  that  a  number  of 
methods  can  comply  with  the  fair 
representation  standard,  including  the 
selection  of  candidates  for  election  to 
the  board  of  directors  by  a  nominating 
committee  which  would  be  composed  of. 


'  15  U.S.C.  78(b)(1)  (1988). 
*  Securities  Exchan^  Act  Release  No.  2M70 
(lanuary  18, 1989),  54  FR  3703. 


'  In  addition,  the  nominating  committee  must 
nominate  three  members  to  act  as  committee 
members  in  connection  with  the  next  annual 
meeting. 


*  See  Securities  Exchange  Act  Release  No.  24046 
(February  2, 1967),  52  FR  4218. 

*  The  Division  of  Market  Regulation  ("Division") 
has  published  standards  that  its  uses  in  evaluating 
clearing  agency  registration  applications  and 
proposed  rule  changes  ("Standards").  The 
Standards  provide  additional  information 
concerning  the  Division's  interpretation  of 
subparagraphs  (A)  thorugh  (I)  of  the  section 
17A(b)(3).  See  Securities  Exchange  Act  Release  No. 
16900  (June  17, 1960).  45  FR  41920  ("Standards 
Release"). 
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and  selected  by,  the  participants  or 
representatives  of  the  participants." 

Since  MBSOCs  initial  re^stration  in 
February  1987,  the  composition  of  the 
MBSCC  Board  has  adjusted  to  fairly 
represent  MBSCC  participanU. 
Originally,  MBSCCs  13  member  Board 
included  both  dealer  and  bank 
participant  directors,  reflecting 
MBSCC'fl  participant  composition,  and  a 
Midwest  representative.  During 
preparations  for  the  sale  of  the 
Depository  Division  in  1988  and  early 
1989  to  the  Participants  Trust  Company 
("FTC"),  MBSCC  increased  the  size  of 
its  Board  from  13  to  15  directors  to 
accommodate  two  Midwest 
representatives  who  assisted  the  Board 
wid)  the  sale  negotiations.''  After  the 
sale,  MBSCC  reduced  the  number  of 
directors  to  11  and  adjusted  the 
composition  of  the  Board  to  reflect  that 
only  dealers  remained  as  participants." 
Currently,  the  Board  consists  of  one 
Midwest  representative  and  ten 
participant  representatives. 

The  proposal  provides  for  participant 
involvement  in  the  selection  of  all 
directors,  either  directly  or  indirectly. 
First,  Midwest  will  appoint  the  Board 
members  from  a  pool  of  nominees 
selected  by  MBSCC  participants  or  their 
representatives.  The  nominees  will 
consist  of  candidates  diosen  by  the 
nominating  committee,  which  will 
consist  of  participant  representatives 
and  candidates  nominated  by  individual 
participants  through  the  petition 
process.  Second,  vacancies  on  the  Board 
that  occur  between  elections  or  if  an 
individual  declines  appointment  will  be 
-filled  by  a  majority  vote  of  the 
remaining  directors  (v^ch  are 
nominated  by  KffiSCC  participants). 
Finally,  vacancies  on  the  nominating 


•  The  Midwest  aearing  Coiporation  ("MCC.  a 
tubtidiaiy  of  Midweat)  compliei  with  the  fair 
rapreaentatioii  atandanl  duough  the  use  of  a 
oominatiiig  oommlttaa.  MCCa  prooeduKs  provide 
for  a  nominating  committee  composed  of  participant 
representatives  and  charged  writh  nominating 
director  candidates  with  a  view  toward  providing 
fair  representation  for  a  cross-section  of  MCC 
participants  and  additional  nomination  by 
participant  petition. 

The  Standards  describe  other  methods  by  which  a 
clearing  agency  can  comply  irith  the  fair 
representatioB  standard  including  direct  selection  of 
a  number  of  the  directon  by,  and  from  among,  the 
Dseis,  direct  participation  of  participants  in  the 
election  of  directors  through  the  allocation  of  voting 
stock  to  all  participanU  based  on  their  usage  of  the 
clearing  agency  and  selection  by  participants  of  a 
state  of  nominees  for  which  stockholders  of  the 
clearing  agency  would  be  reqtdred  to  vote  their 
sharss.  See  Standards  Release,  $upra  note  5, 45  FR 
at  41929. 

*  See  Securities  Exchange  Act  Release  No.  25384 
(February  23, 1988).  S3  PR  8045. 

■  See  Securities  Exchange  Act  Release  No.  20729 
(April  1  USB).  M  FR  1S438G.  Bank  participants  used 
only  Dapositoiy  Division  services  and  became 
participanU  in  FTC  when  the  buyout  occurred. 


committee  will  be  filled  by  the 
remaining  membees  from  among 
representatives  of  participants  who 
would  have  been  eligible  for  nominee 
committee  participation  at  the  last 
annual  meeting. 

The  Commission  believes  the  proposal 
is  designed  to  provide  fair 
representation  for  all  MBSSC 
participants,  even  those  with  differing 
views.  The  proposal  contains  a  number 
of  safeguards  to  assure  that  the  views  of 
minority  groups  of  participants  are 
considered  in  the  selection  of  directors. 
First,  the  proposal  states  that  the 
nominating  committee  must  make  its 
nominations  with  t  view  toward 
providing  fair  representation  for 
interests  of  a  cross-section  of 
participants.  Second,  participants  that 
beUeve  that  the  nominated  candidates 
represent  them  may  nominate  their  own 
candidates  through  the  petition  process. 
Finally,  the  proposal  requires  Midwest 
to  appoint  directors  with  a  view  toward 
providing  fair  representation  of  a  cross- 
section  of  participants. 

rV.  Conclusion 

On  the  basis  of  (he  foregoing,  the 
Commission  Hnds  that  MBSCCs 
proposed  rule  change  is  consistent  with 
the  Act  and.  in  particular,  with  the 
section  17A(b)(3)(C)  of  the  Act. 

Accordingly,  It  is  therefore  ordered, 
under  the  section  19(b)(2)  of  the  Act, 
that  the  proposal  (File  No.  SR-MBS-eS- 
17)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulatkin,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz,     j 
Secretary.  ' 

(PR  Doc.  89-18518  Filed  8-7-89;  8:45  am) 
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[ReiMM  Na  34-27072;  Ri«  Na  SR-PMx- 
89-41] 

Self-Regulatory  Organizatione; 
Pttiladelphia  Stock  Exchange,  Inc.; 
Filing  and  Immedtate  Effectiveness  of 
Proposed  Rule  Cftange  Relating  to 
Floor  Decorum. 

Pursuant  to  section  19(b)(1),  15  U.S.C. 
788(b)(1),  of  the  Securities  Exchange  Act 
of  1934  ("Act")  and  Rule  19b-4 
thereunder,  17  CFR  240.19b-4,  notice  is 
hereby  given  that  on  July  10, 1989,  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  of  "Exchange")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC")  a 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Pursuant  to  Rule  19b-4  under  the  Act, 
the  PHLX  proposes  to  codify  the 
following  rules  of  order  and  deconim  as 
Exchange  procedure  advices,  designed 
as  Options  Floor  Procedure  Advice  f-8 
and  Equity  Floor  Procedure  Advice  EM- 
2:»  I 

Regulation  1—Smokirtg 

Smoking  is  prohibited  on  the  trading 
floor  and  the  lower  level  areas  adjacent 
to  the  trading  floor  except  for  those 
areas  specifically  designated  for 
smoking. 

1st  Occurrence:  OfHcial  Warning 
2nd  Occurrence:  $250.00 
3rd  Occurrence:  $500.00 
4th  and  thereafter:  Sanction 

Discretionary  with  Business  Conduct 

Committee 

Regulation  2— Food,  Liquids  and 
Beverages 

Food,  liquids  and  beverages  are 
prohibited  on  the  trading  floor  and  the 
lower  level  areas  adjacent  to  the  trading 
floor  except  for  lunch  rooms. 
1st  Occurrence:  Official  Warning 
2nd  Occurrence:  $100.00 
3rd  Occurrence:  $200.00 
4th  and  thereafter:  Sanction 

Discretionary  with  Business  Conduct 

Committee 

Regulation  3— Identification  Badges/ 
Access  Cards 

(i)  Identiflcation  badges  must  be  worn 
chest  high  in  full  view  and  must 
accurately  reflect  the  respective 
person's  associations  and  dual 
afniiations. 

1st  Occurrence:  Official  Warning 
2nd  Occurrence:  $100.00 
3rd  Occurrence:  $200.00 
4th  and  thereafter  Sanction 

Discretionary  with  Business  Conduct 

Committee 

(ii)  Use  of  another  person's 
Identification  Badge  or  Access  card  will 
carry  a  fine  of  $250.00  for  the  flrst 
occurrence  and  $500.00  for  each 


*  The  rules  are  an  implementation  of  Phlx  Rule  60, 
which  provide*  a  Floor  Offioial  or  exchange  oflicial 
may  impose  on  members  and  member  organizations 
assessmenU  not  to  exceed  a.000.00  per  occurrence 
for  broaches  by  members  or  their  employees  of 
regulations  which  relate  to  administration  of,  and 
order,  decorum,  health,  safely  and' welfare  on  the 
exchange  or  two  Floor  officials  may  refer  the  matter 
to  the  Business  Conduct  Coamittee  whero  it  shall 
proceed  in  accordance  with  Rules  98ai-8eo.U  and 
higher  fines  and  sanctions  nay  be  imposed. 
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subsequent  occurrence.  The  fine  may  be 
assessed  against  both  the  user  and  the 
person  who  allowed  such  use. 

Regulation  4 — Order 

No  member/participant  or  employee 
of  a  member/participant  shall  conduct 
himself  or  herself  in  a  disorderly  manner 
on  the  trading  floor. 
1st  Occurrence:  Official  Warning 
2nd  Occurrence:  $100.00 
3rd  Occurrence:  $250.00 
4th  Occurrence:  $500.00 
5th  and  thereafter:  Sanction 

Discretionary  with  Business  Conduct 

Committee 

In  the  case  of  FIGHTING  or  any  other 
form  of  physical  abuse  each  and  every 
occurrence  will  carry  a  fine  of  $1,000.00. 

Firearms  and  prohibited  on  the 
trading  floor  and  each  and  every 
occurrence  will  carry  a  frie  of  $1,000.00. 

Regulation  5 — Guests 

Non-member  guests  will  be  permitted 
on  the  trading  floor  at  the  discretion  of 
the  respective  floor  committee  (Options, 
FCO  or  Floor  Procedures).  All  guests 
must  be  signed  in  by  a  member  or 
Exchange  official  and  accompanied  at 
all  times  by  a  member,  associated 
person  of  a  member  or  Exchange 
official. 

1st  Occurrence:  Official  Warning 
2nd  Occurrence:  $50.00 
3rd  Occurrence:  $100.00 
4th  Occurrence:  $200.00 
5th  and  thereafter  Sanction 

Discretionary  with  Business  Conduct 

Committee 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conimission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in  section 
(A),  (B).  and  (C)  below,  of  the  most 
significant  aspects  of -such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

Change 

In  order  to  maintain  the  proper 
transaction  of  business  on  the 
Exchange's  trading  floors,  and  to 
preserve  the  safety  of  members  and 
Exchange  personnel  on  the  floors,  it  is 
necessary  to  impose  rules  of  order  and 
decorum.  This  prospect  is  especially 


lugent  in  the  case  of  smoking  in  an 
environment  in  which  a  great  amount  of 
paper  is  left  on  the  floor,  and  in  which 
exists  a  great  deal  of  electrical 
equipment. 

Accordingly,  the  Phlx  believes  that  it 
would  be  beneficial  to  codify,  with  the 
approval  of  the  Commission,  its  rules  of 
order  and  decorum  as  procedural 
advices.  Additionally,  the  Phlx  proposes 
to  increase  the  amoimts  of  fines 
imposed  for  violation  of  said  rules,  in 
order  to  account  for  inflation.  These 
measures  are  proposed  in  order  to 
provide  greater  significance  and  impact 
to  the  rules  of  order  and  decorum. 

The  proposed  rule  change  is 
consistent  with  section  6(b)(6)  of  the 
Act,  in  that  members  of  the  Exchange 
shall  be  appropriately  disciplined  for 
violation  of  the  rules  of  the  Exchange. 
Additionally,  the  proposed  rule  change 
is  consistent  with,  and  is  an 
implementation  of,  Phlx  Rule  60.* 
Assessments  shall  not  exceed  $1,000  per 
occurrence  for  breaches  by  members  or 
their  employees  of  regulations  which 
relate  to  the  administration  of  order, 
decorum,  health,  safety  and  welfare  on 
the  Exchange,  and  higher  fines  and 
santions  may  be  imposed  only  by  the 
Phlx  Business  Conduct  Committee. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statements  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  Effectiveness  of  the  Proposed 
Rule  Change  and  llniing  for 
Commission  Action 

Because  the  foregoing  rule  change 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or  enforcement 
of  an  existing  rule  of  the  PHLX,  it  has 
become  effective  pursuant  to  section 
19(b)(3)  of  Act  and  subparagraph  (e)  of 
Rule  19b-4  thereunder.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule  if  its 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 


IV.  SolidtatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commision,  450  Fifth  Sb«et  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filings  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  August  29, 1989. 

For  the  Commission,  by  the  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  July  28, 1989. 
Jonatluui  G.  Kalz, 
Secretary. 

[FR  Doc.  89-18519  Filed  8-7-89;  8:45  am] 
MLUNQ  CODE  SOIO^I-H 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stodc  Efbttange, 
Incorporated 

August  Z.  1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(B)  of  the  Securities  Exchange  Act 
of  1934  and  Rule  12f-l  thereunder  for 
unlisted  trading  privileges  in  the 
following  securities: 

Lifetime  Corp. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4764) 
DQU,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-4765) 
Idaho  Power  Co. 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-4766) 
Pacific  Western  Bancshares 
Common  Stock,  No  Par  Value  (File 


■  See  note  1,  si^pra. 


*  5^17  CFR  20a3O-3. 
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No.  7-4767) 
Tredegar  Indusries,  Inc. 
Common  Stock.  No  Par  Value  (File 
No.  7-4768) 
Cash  America  Investments,  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4760} 
Catalina  Lighting  Co. 
Common  Stock.  101  Par  Value  (File 
No.  7-4770) 
P.H.  Glatfelter  Co. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-4771) 
James  Madisoa  Ltd. 
Class  A  Conunon  Stock.  $1.00  Par 
Value  (File  No.  7-4772) 
Smiths  Food  ft  Drug  Centers,  Inc. 
Class  B  Common  Stock,  lOl  Par  Value 
(File  No.  7-4773) 
Apex  Municipal  Fund.  Inc. 
Common  Stock,  llO  Par  Value  (File 
No.  7-4774) 
MFS  Charter  Income  Trust 
Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-4775) 
Chili's  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4776) 
Smith  Corona  Corporation 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4777) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  expected  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  23, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority. 
louthnCKati. 
Secretary. 
[FR  Dofr  8»-18S20  Filed  8-7-89;  8:45  am] 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Ptiiladelphia  Stock  Exchange, 
Incorporated 

August  2, 1989. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Role  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
Berry  Petroleum  Go. 
Class  A  Common  Stock,  $0.01  Par 
Value  (File  No.  7-4738) 
First  Interstate  Bancorp 
Class  A  Common  Stock,  $0.01  Par 
Value  (File  No.  7-4739) 
WCI  Holdings  Corporation 
15V^%  Cimiulative  Exchangeable 
Redeemable  Preferred  Stock,  $.01 
Par  Value  (File  No.  7-4740) 
The  Liberty  Corporation 
Conunon  Stock,  $1  Par  Value  (File  No. 
7-4741) 

Thermedics  Inc. 
Conunon  Stock,  $0.10  Par  Value  (File 
No.  7-4742) 
Waban.  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4743) 
Mott's  Holdings,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-4744) 

Storage  Technology  Corporation 
Common  Stock,  $10  Par  Value  (File 
No.  7-4745) 

Citytrust  Bancorp,  Inc. 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-4746) 
MFS  Charter  Inccnne  Trust 
Shares  of  Beneficial  Interest  (File  No. 
7-4747) 

Rayonier  Tiraberlands.  LP. 
Class  A  Depositary  Units  (File  No.  7- 
4748) 

Ford  Motor  Credit  Company 
Currency  Exchange  Warrants 
Expiring  7/15/91  (File  No.  7-4749) 

Ford  Motor  Credit  Company 
Currency  Exchange  Warrants 
Expiring  2/1/93  (File  No.  7-4750) 
J.P.  Morgan  &  Co..  Inc. 
Currency  Exchange  Warrants 
Expiring  7/1/91  (File  No.  7-4751) 
Student  Loan  Madceting  Association 
Currency  Exchange  Warrants 
Expiring  7/15/92  (FUe  No.  7-4752) 
Student  Loan  Madceting  Association 
Currency  Exchange  Warrants 
Expiring  3/1/93  (File  No.  7-4753) 


Student  Loan  Marketing  Association 
Foreign  Exchange  Warrants  Expiring 
2/11/93  (File  No.  7-4754) 
Citcorp 
Foreign  Exchange  Warrants  Expiring 
7/15/92  (File  No.  7-4755) 
Citicorp 
Currency  Exchange  Warrants 
Expiring  7/25/93  (File  No.  7-4756) 
GDI  Corp. 
Common  Stock,  $0.10  Par  Value  (File 
No.  7-4757) 
Chili's  Inc. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4758) 
HAL.  Inc. 
Common  Stock,  $3  Par  Value  (File  No. 
7-4759) 
Heritage  Media  Corp. 
Class  A  Common  Stock,  $0.01  Par 
Value  (File  No.  7-4760) 
Smith  Corona  Corp. 
Common  Stock,  $0.01  Par  Value  (File 
No.  7-4761) 
A^iliated  Publications,  Inc. 
Series  A  Common  Stock,  $0.01  Par 
Value  (File  No.  7-4762) 
Coast  Savings  Financial  Inc. 
Common  Stock,  $.01  Par  Value  (File 

No.  7-4783) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  23, 1989, 
written  data,  views  and  arguments 
concerning  the  above-reference 
application.  Persons  desiring  to  make 
written  comments  shoxild  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Conunisaion  will  approve 
the  application  if  it  finds  based  upon  all 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  1 

For  tiie  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katz, 

Secretary. 

[FR  Doc.  89-18521  FiIed'8-7-89;  8:45  am] 
■UMO  COOK  mo-oi-ii 
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SMALL  BUSINESS  ADMINISTRATION 

I  AppacaHon  WtimbT  Ol/Ot-SSa] 

Southern  BerlcaMre  Investment  Corp.; 
AppHeitlon  tor  a  Small  Bualnese 
Investment  ConvMny  Ucense 

An  application  for  a  license  to  operate 
a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1956.  as 
amended  (tiae  Act)  (15  U.S.C.  OBI.  et 
seq.)  has  been  filed  by  Southern 
Berkshire  investment  Corporation 
(SBIC)  with  die  Small  Basiness 
Administration  (SBA)  pursuant  to  13 
CFR  1O7.10S  (1988). 

The  officers,  diractors,  and  ma|or 
shareholders  of  the  Applicant  are  as 
follows: 


Psrcent 

of 

Oinwr- 

Mama  and  Address 

Title 

tfUpof 
Oam- 
mon 
Stock 

Hwwy  H.M.  Thornton. 

rFBSKNni  VKI 

14.0 

P.O.BmeeB, 

Director. 

ShaMaM,  MA  01257. 

Diboivli  S»  ThotnlBfv 

Oireetar      

14.0 

p.aBoK66a, 

Shaffleld,  MA  01257. 

Richvd  A.  PRnton.  215 

Director 

».•*••••»••..•• 

EMTMSkMl. 

Nmt  V«k,  NY  10021. 

P«ar  W.  FtaNnsr.  P.a 

Oir«ctor._     

— 

Box  248.  MSerton. 

NY  12548. 

The  Applicant.  SBIC  a  Massachusetts 
corporation,  vrill  begin  operations  with 
$1,051,000  |Mud-in  capital  and  paid-in 
surplus.  The  Applicant  will  conduct  its 
activities  prindpally  in  the  States  of 
Massadiusetts  and  New  York,  Init  will 
consider  investments  in  otlier  areas  of 
the  United  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operation  of  the  company 
under  their  management,  including 
adequate  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  and  the  SBA  Rules  and 
Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed 
Applicant.  Any  such  communication 
should  be  addressed  to  the  Deputy 
Associate  Administrator  for  Investment. 
Small  Business  Administration.  1441  "L" 
Street  NW.,  Washington.  DC  20416. 


A  copy  of  this  notite  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Pittsfidd,  Massachusetts. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  August  1. 1988. 
Roliert  G.  liiiebeny. 
Deputy  Associate  Administrator  for 
Investment 

[FR  Doc  80-18488  Filed  8-7-89;  8:45  am] 


DEPARTMENT  OF  STATE 
[Pubic  Nottee  CM-a/ 129S] 

The  MS.  OronHzaOon  tor  the 
Intenuillonal  TetaQraph  ft  Telephone 
Consultative  CommRtee  (CCITT)  Study 
Group  C;  Meeting 

The  Department  of  State  announces 
that  Stady  Group  C  of  the  U.S. 
OrganizatioD  fior  Ae  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  August  30. 
1989  at  9:30  aA.  at  tiw  Maniott  Hotel 
(201-623  OOOB)  at  Newaik  Airport. 

The  meeting  will  be  to  discoss 
contributioos  dealing  with  Study  Qoup 
XV  work  on  fiber  optics.  Ihe  meeting  is 
in  preparation  for  the  working  party 
meetings  of  Study  Group  XV  to  be  held 
in  November. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  wiU  be  limited  to  the  seating 
available.  Prior  to  the.  meeting,  persons 
who  plan  to  attend  should  so  advise  the 
office  of  Mr.  Henry  Marchese  (201)  234 
4047. 

Dated:  July  27. 1989. 
EariS.BHbely, 

Director,  Office  of  Telecommunications  and 
Information  Standards:  Chairman,  U.S. 
CCm  National  Committee. 
[FR  Doc  89-18531  Filed  8-7-89:  8:45  am] 
BILLING  CODE  471«-e7-« 

[Public  Notice  CM-a/12S6] 

Shipping  Coordinating  Committee; 
Meeting;  Subcommittee  on  Safety  of 
Ufe  at  Sea  Working  Group  on  Bulk 
Chemicals 

The  Working  Group  on  Bulk 
Chemicals  of  the  Subcommittee  on 
Safety  of  Life  at  Sea  (SOLAS]  will 
conduct  an  open  meeting  on  August  29, 
1989  at  9:30  a.m.  in  Room  4315  at  Coast 
Guard  Headquarters,  2100  Second  Street 
SW..  Washii^^tofl.  DC. 

The  purpose  of  this  meeting  will  be  a 
general  review  of  all  agenda  items  for 


the  nineteenth  session  of  the 
International  MaritisM  i 
(IMO)  Subcommittee  on  Bulk  Qiemicals 
scheduled  for  September  11-15, 1969. 

The  agenda  for  this  meeting  includes 
the  following  items: 
— ^Evaluation  of  chemicals  shipped  in 

bulk 
— ^Interpretations  of  the  IMO  codes  for 

carriage  of  bulk  hquids  and  gases 
— Guidelines  for  ships  engaged  in  the 

coUectioR  and  tiensport  of  dicmical 

skips 
—Review  of  solvent  washing  and 

recyding  for  chemical  tankers 
—Vapor  emission  control  systems 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  (tf  the  room. 

For  further  iafonnation.  contact  Mr. 
Thomas  ].  Felleisen.  U.S.  Coast  Guard 
Headquarters  (G-MTH-1),  2100  Second 
Street  SW..  Washington.  DC  20SB3-0001. 
telephone  (202)  267-1217. 

Dated:  July  28, 1989. 
11nBas).WaHa. 

ChaintHm,  St^ittg  Coordinating  Committee. 
[Fit  Doc  89-18582  Piled  8-7-89: 8:45  am] 
aiLLmaooK  srio-er-ai 


Office  Of  the  Secretary 


[Public  Notiee  1131; 
N0.MD1 


Under  Secretary  of  Stale  tar 

ManaQement  Payment  of  newarda 
Under  22  U.S.C.  2708 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  State,  including  section  4 
of  the  Act  of  May  26, 1949  (63  Stat.  Ill, 
22  U.S.C.  2656),  I  hereby  delegate  to  the 
Under  Secretary  of  State  for 
Management  the  functions  vested  in  the 
Secretary  of  State  by  section  36  of  the 
State  Department  Basic  Authorities  Act 
of  1956.  as  amended  (22  U.S.C.  2708). 
with  respect  to  the  payment  of  rewards 
of  less  than  $100,000  under  the  authority 
provided  by  section  102  of  the  1984  Act 
to  Combat  International  Terrorism  (98 
Stat.  2708.  Pub.  L.  98-533)  and  section 
502  of  the  Omnibus  Diplomatic  Security 
and  Antiterrorism  Act  of  1986  (110  Stat. 
869.  Pub.  L.  99-399),  subject  to  the 
concurrence  of  the  Under  Secretary  of 
State  for  Political  Affairs  as  to  each 
proposed  payment. 

Unless  otherwise  directed,  the  Under 
Secretary  of  State  for  Management  may 
not  redelegate  this  authority. 

Dated:  July  23. 198a 
lames  A.  Baker.  UL 
Secretary  of  State. 

|FR  Doc.  89-18533  Filed  8-7-89:  8:45  am) 
BIUJNO  COOe  4710-gS-M 
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Bureau  of  Oceane  and  International 
Environmental  Affaire 

[PuMc  Notice  1122] 

US.  National  Committee  for  Man  and 
the  Bioaphere;  Requeet  for  Propoaala 
Flacal  Year  1990 

Roger  E.  Soles, 

Executive  Director,  U.S.  Man  and  the 
Biosphere  Program. 

The  mission  of  the  United  States  Man 
and  the  Biosphere  Program  (U.S.  MAB) 
is  to  foster  harmonious  relationships 
between  humans  and  the  biosphere 
through  an  international  program  of 
policy-relevant  research  which 
integrates  social,  physical  and  biological 
sciences  to  address  actual  problems. 
These  activities — broadly  interpreted — 
include  catalytic  conferences  and 
meetings,  education  and  training,  and 
the  establishment  and  use  of  biosphere 
reserves  as  research  and  monitoring 
sites. 

The  U.S.  National  Committee  for  U.S. 
MAB  hereby  announces  its  priorities 
and  criteria  for  the  selection  of  original 
research  proposals  and  projects  to 
receive  U.S.  MAB  support  in  fiscal  year 
1990,  contingent  upon  the  availability  of 
funds. 

Scientists  are  encouraged  to 
collaborate  in  developing  new 
interdisciplinary  proposals  and  to  seek 
complementary  funds  from  other 
sources.  Proposed  research  and  projects, 
such  as  symposia,  workshops  or  other 
activities  which  further  the  U.S.  MAB 
objectives,  may  be  spread  over  several 
years.  Proposed  workshop  activities 
must  be  especially  innovative  to  merit 
consideration. 

Interested  scientists  should  write  to 
the  U.S.  MAB  Secretariat  to  receive 
copies  of  the  U.S.  MAB  Directorate 
Mission  Statements  on: 

•  High  Latitude  Ecosystems: 

•  Human  Dominated  Systems: 

•  Marine  and  Coastal  Ecosystems: 

•  Temperate  Ecosystems;  and 

•  Tropical  Ecosystems. 

Abstracts  of  these  Mission  Statements 
will  be  published  in  the  August  1989 
issue  of  the  U.S.  MAB  Bulletin  and  in 
the  Federal  Register. 

Proposals  must  first  be  submitted  as  a 
prospectus  with  a  maximum  length  of 
two  pages. 

U.S.  MAB  will  not  pay  overhead  fees 
on  grants. 

Consideration  will  only  be  given  to 
proposals  which  are  inter  or 
transdiscipUnaiy  and  concentrate  on  at 
least  one  of  the  following: 

•  biological  diversi^. 

•  global  climate  and  ecological 
change. 


•  sustainable/integrated 
development. 

Preference  will  be  given  to  proposals 
which: 

•  request  $50,000  or  less; 

•  when  international,  involve 
scientists  from  the  host  country;  and 

•  deal  with  environmental  policy 
issues,  especially  those  relevant  to 
agencies  which  support  U.S.  MAB. 

Prospectuses  may  not  exceed  two 
pages  and  must  be  acoompanied  by  a 
summary  biographic  sketch  of  the 
potential  principals]  which  include 
exceptional  qualifications  and  lists  any 
relevant  publications.  The  bibliographic 
sketch  of  each  principal  may  not  exceed 
two  [2]  pages.  The  prospectuses  must 
also  be  accompanied  by  a  cover  sheet 
clearly  indicating  how  the  potential 
proposal  meets  the  above  stated 
requisite  criteria. 

Mail  prospectuses  to;  U.S.  MAB 
Secretariat,  OES/ENR/MAB.  U.S. 
Department  of  State,  Washington.  DC 
20520. 

No  prospectus  will  be  accepted  after 
November  6, 1989.  Prospectuses  will  be 
subject  to  an  administrative  review  for 
adherence  to  the  requirements  listed 
and  will  be  returned  without  review  if 
deficiencies  are  found. 

The  U.S.  MAB  Secretariat  will 
distribute  prospectuses  to  the 
appropriate  U.S.  MAB  Directorate. 
Individual  Directorates  will  review  the 
prospectuses  based  on  responsiveness 
to  this  call,  relevancy  of  the  proposed 
activity  to  their  mission  statements,  and 
the  performance  competence  of  the 
proposed  principal(s)  as  evidenced  by 
the  summary  biographic  sketch. 
Directorates  will  review  all 
prospectuses  by  December  15, 1989. 

Prospectuses  favorably  reviewed  by  a 
Directorate  will  be  forwarded  to  the  U.S. 
National  Committee  for  MAB  for  further 
review  at  the  January  1990  National 
Committee  meeting.  The  National 
Committee  will  review  the  prospectuses 
for  their  relevance  to  the  U.S.  MAB 
program  priorities.  The  National 
Committee  will  then  determine  which 
principals  will  be  invited  to  submit  a  full 
proposal.  The  U.S.  National  Committee 
at  its  own  initiative  may  request  that 
additional  proposals  on  specific  subjects 
be  submitted  for  review  and 
consideration. 

Complete  project  and  research 
proposals  must  be  received  by  the  U.S. 
MAB  Secretariat  by  close  of  business 
May  1. 1990.  Proposal  texts  may  not 
exceed  25  pages,  double-spaced, 
including  a  two  page  executive  summary 
describing  the  objective  of  the  proposed 
effort  and  the  method  of  approach. 


If  proposed  project  activities  are 
international  in  scope,  the  proposal  must 
provide  written  evidence  that  host 
country  permissions  have  already  been 
obtained  to  carry  out  the  project. 

All  proposals  must  contain:  (1)  Clearly 
defined  objectives:  (2)  a  feasible  work 
plan  to  achieve  those  objectives  within 
the  time  frame  and  resources  of  the 
grant;  and  (3)  specified  products  which 
will  result  from  the  grant. 

Proposals  must  identify  one  individual 
for  contract  purposes  and  specify  one 
institution  to  receive  and  sub-allocate 
funds  for  the  proposed  activities. 

Proposals  will  be  subject  to  an 
administrative  review  for  adherence  to 
listed  requirements  and  if  deficiencies 
are  found,  will  be  returned  without 
further  consideration. 

Appropriate  U.S.  MAB  Directorate 
and  peer  reviewers,  including  discipline 
specialists  in  the  areas  of  the  proposals, 
will  be  selected  by  U.S.  MAB  to 
evaluate  and  rate  the  proposals  on  the 
basis  of  their  intrinsic  scientific  merit 
and  intellectual  focus,  and  on  their 
potential  to  increase  scientific 
imderstanding  and  provide  the  basis  for 
policy  development  by  U.S  MAB's 
supporting  agencies.  Directorates  and 
peer  reviewers  wrill  also  consider,  in 
their  overall  assessments  of  the 
proposals,  the  performance  competence 
of  the  principals  and  the  adequacy  of 
the  requested  resources  to  accomplish 
the  stated  objectives. 

A  final  ranking  of  the  proposals 
received  will  be  made  by  the  U.S. 
National  Committee  for  the  Man  in  the 
Biosphere  Program  based  on  all  of  the 
above  factors  and  their  assessment  of 
each  proposal's  relevancy  to  the  goals  of 
U.S.  MAB.  Proposals  will  then  be  funded 
in  the  order  of  their  assigned  rank  and 
based  on  available  funds. 

Prinicipals  will  receive  copies  of  all 
peer  review  evaluations  made  of  their 
proposal  and  a  written  notification  of 
the  Committee's  decision  on  their 
project.  Winning  proposals  become  part 
of  the  public  domain.  Proposals  not 
selected  for  funding  by  the  National 
Committee  will  be  returned  to  the 
authors. 

The  National  Committee  will  notify  all 
principals  of  its  final  decisions  in 
August  1990.  Funds  will  be  conmiitted  to 
the  managing  institutions  identified  in 
the  selected  proposals  by  September  30. 
1990. 

Agencies  involved  with  the  U.S.  MAB 
Program:  Department  of  State.  Agency 
for  International  Development,  USDA 
Forest  Service.  National  Ptiic  Service. 
National  Aeronautics  and  Space 
Administratioii,  the  Peace  Corps. 
National  Oceanic  and  Atmospheric 


Administration,  the  Environmental 
Protection  Agency  and  the  Smithsonian 
Institution. 

Abstracts  of  Directorates  Mission 
Statements 

High-Latitude  Ecosystems 

Background 

High-latitude  regions  of  the  earth 
include  the  zones  of  continuous  and 
discontinuous  permafrost  in  North 
America  and  Eurasia,  and  the  cold- 
dominated  ecosystems  at  lower 
latitudes  such  as  the  Aleutian  Peninsula. 
Circumpolar  high-latitude  regions 
include  some  of  the  most  undeveloped 
land  areas  of  the  northern  hemisphere. 
These  regions  support  indigenous 
human  populations  which  until  very 
recently  have  been  practicing  a 
relatively  stable  subsistence  lifestyle. 
Now.  however,  these  regions  are 
undergoing  rapidly  accelerating  social 
change,  including  increasing  pressure  for 
resource  extraction,  growing  resident 
populations  as  a  result  of  population 
migration  from  lower  latitudes,  and, 
concurrently,  increased  scrutiny  of 
resource  use  and  decisions  concerning 
their  management. 

The  circumpolar  high-latitude  regions 
encompass  a  multiplicity  of  ecosystems 
including  arctic  timdra,  alpine  tundra, 
cold  deserts,  subartic  taiga  forests, 
urbanized  settings,  freshwater  systems 
and  estuaries  and  coastal  and  marine 
systems. 

Mission  Statement 

The  mission  of  the  High-Latitude 
Ecosystems  Directorate  of  the  United 
States  Man  and  the  Biosphere  program 
is  to  foster  mutually  supportive 
relationships  between  humans  and  the 
biosphere  in  high-latitude  ecosystems 
through  a  program  of  research  and 
projects  which  integrate  social,  physical 
and  biological  sciences  in  addressing 
actual  problems  on  which  to  base 
recommendations  to  policymakers. 

Among  the  areas  for  concentrated 
project  activities  and  proposed  research 
are: 

— Sustainable  resource  management 

and  cultural  development: 
— Monitoring  of  global  climatic  change, 

implications  for  biological 

productivity,  engineering  works  and 

transportation  systems,  and  resident 

human  populations; 
— Maintaining  aquatic  areas  and 

wetlands; 
— Maintaining  and  protecting  biological 

diversity; 
— Cooperation  in  research  and  policy 

development  to  recover  any  of  the 

above  that  are  lost  or  are  in  the 

process  of  being  damaged. 
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N.B.  A  decision  was  made  by  the  U.S. 
National  Committee  to  establish  a 
Directorate  for  Human  Dominated 
Systems  rather  than  for  Human 
Settlements  in  order  for  U.S.  MAB  to  be 
able  to  support  projects  and  activities 
over  a  broader  range  of  problems. 

Human  Dominated  Systems 

Backgroimd 

There  are  many  circimjstances  in 
which  human  activity  has  so  profoundly 
altered  the  underlying  ecosystems  that  a 
very  different  environment  is  created. 
Present  day  population  growth  levels 
have  caused  such  ecosystem  alteration 
more  rapidly  and  over  wider  areas  than 
ever  before,  resulting  in  urbanization 
and  intensification  of  agriculture  that 
present  tremendous  problems  for  human 
health  and  continued  food  production. 
Other  processes,  such  as  mining  and 
resource  extraction,  and  tourist 
developments  also  create  altered  and 
distinct  ecologies  dominated  by  humans. 
Many  of  these  areas  suffer  from  severe 
problems  arising  fivm  the  collapse  of 
ecological  Ufe  support  systems,  such  as 
severe  air  pollution  in  cities,  soil 
degradation  and  tropical  deforestation 
in  relation  to  agriculture,  and  the  loss  of 
beaches  and  coastal  areas  due  to  the 
expansion  of  various  kinds  of 
development.  As  a  result,  the  capacity 
of  natural  systems,  and  the  viability  of 
various  types  of  hxmian  interventions 
need  to  be  better  understood. 

Mission  Statement 

The  mission  of  the  Human-Dominated 
Systems  Directorate  of  the  U.S.  Man  and 
the  Biosphere  Program  is  to  foster 
interdisciplinary  research  on  the 
problems  arising  from  human  activity 
that  profoundly  modify  or  dominate 
underlying  ecosystems  and  related  life 
support  systems.  This  program  will 
integrate  social,  physical  and  biological 
sciences  in  providing  information  and 
research  results  in  addressing  actual 
problems  on  which  to  base 
recommendations  to  policymakers. 

The  research  needed  to  address  the 
issues  arising  in  connection  with  human 
activities  that  overwhelm  or  threaten  to 
overwhelm  natural  ecosystems  and  their 
life  support  functions  will  focus  not  on 
defined  geographical  areas,  but  on  areas  . 
in  which  dense  aggregations  of  people 
occur  or  where  natural  systems  have 
been  profoundly  altered  by  purposeful 
human  manipulation.  Such  research 
would  include: 

•  Identifying  levels  or  intensity  of 
activity  that  can  be  supported  without 
causing  the  collapse  of  life  support 
systems  essential  to  the  activity,  e.g. 
agricultiu*e,  or  urban  development: 


•  Identifying  key  factors  that  can  be 
manipulated  and  those  than  cannot 
without  detrimental  effect,  e.g.  major 
controllable  variables  causing  the 
greenhouse  effect,  its  origins  and  the 
effects  of  various  control  methods: 

•  Addressing  the  major  pollution 
issues  facing  urban  settlements, 
identifying  both  immediate  health 
effects  or  indirect  effects  such  as 
groundwater  pollution,  chemical  run-off 
or  atmospheric  pollution/climate 
change; 

•  Identifying  and  analyzing  methods 
for  reintegrating  natural  functions  into 
modified  ecosystems  so  as  to  restore  or 
support  important  Ufe-support  systems: 

•  Analyzing  human  decision-making 
processes  as  they  relate  to  resource  and 
ecosystem  management,  and  methods 
for  improving  integration  of  ecosystem 
considerations  in  such  decisionmaking: 
and 

•  Analyzing  how  the  stress  resulting 
from  deteriorating  environment  impacts 
upon  human  beings. 

Marine  and  Coastal  Ecosystems 

Background 

The  coastal  zones  of  the  world,  the 
region  of  terrestrial-marine  convergence, 
constitute  an  area  equal  to  the  African 
continent  and  contain  most  of  the 
marine  resources  used  by  humans. 
Growing  problems  of  marine  pollution, 
habitat  degradation  and  biological 
impoverishment  are  found  in  a  number 
of  the  world's  poorly  mixed  coastal 
waters,  especially  those  associated  with 
population  centers,  industrial  activify 
and  river  inputs. 

Mission  Statement 

The  mission  of  the  Marine  and 
Coastal  Ecosystems  Directorate  of  the 
United  States  Man  and  the  Biosphere 
Program  is  to  foster  mutually  supportive 
relationship  between  humans  and  the 
biosphere  in  coastal  and  marine 
ecosystems  through  a  program  of 
research  and  projects  which  integrate 
social,  physical  and  biolgical  sciences  in 
addressing  problems  on  which  to  base 
recommendations  to  policymakers. 

The  Directorate  will  encourage 
research  and  project  activities  on  the 
biolgeography  of  marine  and  coastal- 
ecosystems,  including  their  influences 
on  and  interdependencies  with  human 
activities  and  well-being. 

The  areas  of  concentrated  project 
activities  and  proposed  research  are: 

•  Monitoring  of  sources  and  quantify 
of  pollution: 

•  Rising  sea  level; 

•  Planned  marine  disposal; 
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•  Preservation  of  traditional  uses  of 
ocean  space; 

•  Eutrophicatlon  in  coastal  areas 

•  Sedimentation; 

•  Red  tides  and  harmful  blooms. 

Tropical  Ecosystems 

Background 

Dramatic  changes  in  land-use  have 
had  enormous  consequences  to  the 
maintenance  and  quality  of  life  of 
people  in  the  tropical  latitutdes.  The 
magnitude  of  the  change  is  affecting  the 
biological  diversity  of  the  planet 
causing  losses  of  precious  genetic 
material,  changing  the  chemistry  and 
composition  of  the  oceans  and  the 
atmosphere,  seriously  depleting  the 
fertility  of  soils  and  nature's  abiUty  to 
replenish  that  fertility,  changing  the 
climate  of  the  world  and  greatly 
influencing  the  biogeo-chemical  cycles 
of  the  planet.  Therefore,  the  overriding 
issues  facing  governments,  researchers, 
resource  managers,  local  communities, 
and  resource  users  in  the  tropics  are: 
how  can  we  stem  the  tide  of  negative 
global  change  and  protect  the  world's 
biological  diversity;  while  also  providing 
conditions  supportive  of  the  growth  and 
developoment  of  social  systems  needed 
to  maintain  a  healthy  human  population. 

Mission  Statement 

The  mission  of  the  Tropical 
Ecosystems  Directorate  of  the  United 
States  Man  and  the  Biosphere  Program 
is  to  foster  mutually  supportive 
relationship  between  humans  and  the 
biosphere  in  tropical  ecosystems 
through  a  program  of  research  and 
projects  which  integrate  social,  physical 
sciences  in  addressing  actural  problems 
on  which  to  base  recommendations  to 
policy  makers. 

Among  the  research  and  pro|ect 
activities  that  will  form  the  focus  of  the 
tropical  directorate  are: 

•  Tropical  forest  restoration; 

•  Producing  management  plans  that 
outline  die  steps  for  restoring 
landscapes,  fresh  water  systems  or 
grazing  lands; 

•  Improving  communication  between 
social  and  natural  scientists  or 
managers  who  are  working  on  the 
conservation  of  tropical  ecosystems;  and 

•  Generating  data  bases  which 
contain  available  solutions  to  the 
problems  of  natural  resource 

Temperate  Ecosystem 

Background 

The  Temperate  Zone  is  occupied  by 
the  most  industrialized  nations  and 
contains  about  two-thirds  of  the  earth's 
population.  Consequently,  human 
activities  have  had  substantial  impacts 


on  natural  ecosystems  as  well  as  on 
global  ecological  processes.  The  per 
capital  rate  of  resource  consumption 
and  pollution  are  far  higher  in  the 
temperate  zone  than  in  other  zones,  and 
modification  to  natural  ecosystems  is 
extensive. 

Mission  Statement 

The  mission  of  the  Temperate 
Ecosystem  Directorate  of  the  United 
States  Man  and  the  Biosphere  Program 
is  to  foster  mutually  supportive 
relationships  betwen  humans  and  the 
biosphere  in  temperate  ecosystems 
through  a  program  of  research  and 
projects  which  integiate  social,  physical 
and  biological  sciences  in  addressing 
actual  problems  on  which  to  base 
recommendations  to  policymakers. 

Among  the  problem  areas  that  will 
provide  the  focus  of  the  directorate 
program  are: 

•  Human  modification  of  ecosystem 
structure  and  function,  especially  the 
impacts  upon  ecosystem  productivity, 
sustainability  and  reEilience: 

•  Development  and  application  of 
environmental  management  practices 
that  provide  for  both  commodity 
production  and  preservation  of 
biological  diversity; 

•  Adaptation  of  humans  to  an 
increasing  extent,  frequency  and 
severity  of  environmental  hazards; 

•  Adoption  of  soil  conservation 
practices  in  arid  and  semi-arid 
temperate  ecosystems  with  declining 
productivity; 

•  Adaptation  of  human  populations  to 
increasingly  economically  marginal 
environments.  | 

Would  You  Like  to  l4r 
MAB  Directorate? 

In  our  bulletin  of  March  1989  you  were 
informed  of  our  reorganization  of  the 
U.S.  MAB  Program  into  five  new 
Directorates.  An  Abstract  of  the  Mission 
Statement  of  each  of  these  new 
Directorates  appears  above. 

Our  National  Committee  wants  to 
ensure  that  these  new  Directorates  are 
composed  of  a  balance  of  both  social 
and  biological/natural  scientists  as  well 
as  of  governmental  agency  and  private 
sector  scientists  and  representatives. 
Therefore,  if  you  are  interested  in  being 
appointed  to  a  Directorate,  please  write 
to  the  U.S.  MAB  Secietariat  to  receive 
copies  of  the  full  Dirtctorate  mission 
statements  and  an  application  form. 

Applicants  should  submit  die  form  and 
a  short  (4  page  maximum)  CV  to  the  U.S. 
MAB  Secretariat  by  October  1, 1989.  By 
the  end  of  October  lt89.  Directoratp 
members  and  their  Chairs  will  be 
appointed. 


irticipate  in  a  U.S. 


An  organizational  meeting  for  each  of 
the  new  Directorates  will  be  held 
sometime  between  Thanksgiving  and 
Christmas  1989  in  Washdngton.  DC. 

(FR  Doc.  89-18530  Filed  8-7-89;  8:45  am) 

BILUNG  CODE  471(H»>II 


DEPARTMENT  OF  TRANSPORTATION 
[Docket  375541  | 

Order  Adjusting  ttie  Standard  Foreign 
Fare  Levei  Index  I 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Pub.  L.  96- 
192,  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  establish  a-Standard  Foreign 
Fare  Level  (SFFL)  by  adjusting  the  SFFL 
base  periodically  by  peitentage  changes 
in  actual  operating  costs  per  available 
seat-mile.  Order  80-2-69  established  the 
first  interim  SFFL  and  Oi-der  89-6-31  set 
the  currently  effective  two-month  SFFL 
applicable  through  July  31, 1989. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  August  1, 1989, 
we  have  projected  nonfuel  costs  based 
on  the  year  ended  March  31, 1989  data, 
and  have  determined  fuel  prices  on  the 
basis  of  the  latest  experienced  monthly 
fuel  cost  levels  as  reported  to  the 
Department. 

By  Order  89-7-53  fares  may  be 
increased  by  the  following  factors  over 
the  October  1, 1979,  levd: 

Atlantic 1.2513 

Latin  American j 1.3726 

Pacific 1 1.7279 

Canada '. 1.3964 

FOR  FURTHER  INFORMATCN  CONTACT: 
Keith  A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation:  July 
31. 1989. 
leffrey  N.  Shane, 

Assistant  Secretary  for  Polky  and 
In  ternational  Affairs. 

(FR  Doc.  89-18428  Filed  8-7-89:  8:45  am) 

BILUNG  CODE  4aiO-C2-« 


Federal  Aviation  Administration 

(Summary  Notice  No.  PE-t9-31  ] 

Petition  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARV:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
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application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11],  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 
Aviation  Regulations  (14  CFR  Chapter  I], 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  of 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATE:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  August  28, 1989. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Petition  Docket 

No ,800 

Independence  Avenue,  SW., 
Washington,  DC.  20591. 
FOR  FURTHER  INFORMATION  CONTACT 
The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA], 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202] 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c],  (e],  and  (g]  of  S  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11], 

Issued  in  Washington,  DC,  on  August  1, 
1989. 

Denise  Donohue  Hall, 

Manager,  Program  Management  Staff,  Office 
of  the  Chief  Counsel. 

Petitions  for  Exemption 

£>ocAe/iVb.;  25902 

Petitioner:  Mountain  Air  Cargo,  Inc. 

Regulations  Affected:  14  CFR  135.225(d] 

Description  of  Relief  Sought:  To  allow 
petitioner  to  operate  C208  aircraft  in 
less  than  the  prescribed  visibility  and 
landing  minimum  with  pilots  having 
less  than  100  hours  of  pilot-in- 
command  experience  in  that  type  of 
aircraft. 

Docket  No.:  25903 

Petitioner:  Falcon  Jet  Corporation 

Section  of  the  FAR  Affected:  14  CFR 
47.9(b]{2) 

Description  of  Relief  Sought-  To  allow 
petitioner  to  extend  the  initial 
reporting  period  for  foreign-owned 
corporations  from  every  6  months 


after  registration  to  an  initial  reporting 
period  of  12-months  after  registration 
and  every  6  months  thereafter. 

Docket  No.:  25927 

Petitioner  Golden  Goose  Company 

Section  of  the  FAR  Affected:  14  CFR 
135.267(b)(2]  and  (c)(2]  and 
135.269(b](4) 

Description  of  Relief  Sought:  To  allow 
petitioner  to  assign  a  pilot  and  to 
permit  a  pilot  to  accept  an  assignment 
for  flight  time  in  excess  of  10  hours  for 
a  two-pilot  crew  and  in  excess  of  12 
hours  for  a  three-pilot  crew. 

Docket  No.:  25935 

Petitioner  New  Creations,  Inc.,  d/b/a 

U.S.  Check 
Sections  of  the  FAR  Affected:  14  CFR 

43.3(a]  and  (h] 
Description  of  Relief  Sought:  To  allow 
persons  not  certificated  as  mechanics 
under  the  provisions  of  Part  65  to 
conduct  preventive  maintenance  and 
other  simple  maintenance  and 
inspection  procedures  bn  aircraft 
operated  by  U.S.  Check. 
Docket  No.:  25951 

Petitioner  Mid  Pacific  Air  Corporation 
Section  of  the  FAR  Affected:  14  CFR 

121.343(b] 
Description  of  Relief  Sought-  To  delay 
the  installation  of  new  digital  flight 
recorders  in  three  YS-llA  aircraft  for 
75  days  and  to  use  aircraft  foil-type 
recorders  on  a  temporary  basis  during 
the  time  period  requested. 
Docket  No.:  2M53 
Petitioner  BraniS,  Inc. 
Regulations  Affected:  14  CFR  121.411 

and  121.413 
Description  of  Relief  Sought/ 
Disposition:  To  extend  and  amend 
Exemption  No.  5015  that  allows 
petitioner  to  use  certain 
Aeroformation  A320  pilot  flight 
instructors  and  simulator  instructors 
to  train  petitioner's  initial  cadre  of 
A320  pilots.  The  amendment  would 
add  another  Aeroformation  pilot 
instructor  to  the  list  of  approved 
instructors. 
Grant,  July  21, 1989,  Exemption  No. 

5015A 
Docket  No.:  2A7O0 
Petitioner  San  Juan  Airlines 
Sections  of  the  FAR  Affected:  14  CFR 

135.225(e)(l] 
Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4761  that  allo\vs  aircraft  operated  by 
petitioner  to  take  off  under  instrument 
flight  rules  from  any  Canadian  civil 
airport  when  the  weather  visibility 
minimum  at  those  airports  is  less  than 
1-mile  visibility,  but  not  less  than  the 
minimums  prescribed  by  Transport 
Canada,  which  is  the  Canadian 
government  agency  responsible  for 


establishing  such  weather  visibility 
minimum. 
Grant,  February  27, 1989,  Exemption  No. 
4761A 

Docket  No.:  25779 

Petitioner  JBH  Air  Charter 

Sections  of  the  FAR  Affected:  14  CFR 
43.3 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner's 
flightcrews  to  remove  passenger  seats 
and  cabinets  and  install  patient 
stretchers  or  cargo  floors  and  nets. 

Denial  July  21, 1989,  Exemption  No.  5074 

[FR  Doc.  89-18466  Filed  8-7-89:  8:45  am] 

MLUNQ  CODE  4«1»-ia-M 


Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance;  Napa  Valley  Railroad  Co. 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA] 
has  received  a  request  for  an  exemption 
from  or  waiver  of  compliance  with 
certain  requirements  of  its  safety 
standards.  The  indi«'>dual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  this  proceeding  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  he  or 
she  should  notify  FRA  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  the  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (Waiver 
Petition  Docket  Number  RSRM  89-1] 
and  must  be  submitted  in  tripUcate  to 
die  Docket  Clerk.  Office  of  Chief 
Counsel,  Federal  Railroad 
Administi-ation,  Nassif  Building,  400 
Seventh  Sti-eet  SW.,  Washington,  DC 
20590.  Communications  received  before 
September  21, 1989,  will  be  considered 
by  FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning  this 
proceeding  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  Room  8201, 
Nassif  Building,  400  Seventh  Street  SW., 
Washington.  DC  20590. 

The  individual  petitioner  seeking  an 
exemption  or  waiver  of  compliance  is: 
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Napa  Valley  Railroad  Company 

(Waiver  Petition  docket  Number 
RSRM-S9-1) 

The  NAPA  Valley  Railroad  Company 
(NVR)  seeks  an  exemption  from  the 
regulation  requiring  that  a  prescribed 
rear  end  marking  device  be  displayed  on 
passenger,  commuter  and  freight  trains 
(Title  49,  Code  of  Federal  Regulations, 
part  221).  Instead,  the  NVR  proposes  to 
U8«  an  alternative  meriting  device 
similar  to  the  original  equipment  used 
on  this  historical  passenger  train.  The 
train  is  proposed  to  operate  between 
NAPA  and  SL  Helma,  a  diatance  of  19.0 
miles. 

Today,  the  NVR  switches  an 
occasional  car  of  freight  on  industrial 
sidings.  la  the  fatore,  it  is  proposed  to 
provide  this  service  over  the  line  at 
separate  times.  For  tiiis  reason,  the  NVR 
feels  the  request  is  not  contrary  to  the 
public  interest  or  safety. 

Issued  in  Washington.  DC,  on  July  31, 1088. 
J.W.Walah. 

Asaociate  Administrator  for  Safety. 
[FR  Doc.  89-1M29  filed  8-7-68;  8:45  am] 

•NXINQ  COOe  4t10-0»-ft 


NbUoimI  HIglNMy  Tnrffic  Safety 
Admbitolraflon 

Highway  SafMy  Programa; 
AmandnMnt  of  Confenning  Products 
Ust  of  Calibratine  Units  for  BrMlh 
Alcohol^ 


agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
AcnoNc  Notice. 

summary:  This  notice  amends  the 
Conforming  Products  List  for 
instruments  which  have  been  found  to 
conform  to  the  Model  Specifications  for 
Calibrating  Units  for  Breath  Alcohol 
Testing  (49  FR  48865). 

EFFECTIVE  DATE  August  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Robin  Mayer,  Office  of  Alcohol  and 
State  Programs,  NTS-21.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590;  Telephone:  (202)  366-9825. 

SUPPLEMENTARY  INFORMATION:  On 
August  19. 1975  (40  FR  36167),  the 
National  tiighway  Traffic  Safety 
Administration  (NHTSA)  published  the 
Standards  for  Calibrating  Units  for 
Breath  Alcohol  Testers.  A  Qualified 
Products  List  of  Calibrating  Units  for 
Breath  Alcohol  Testers,  of  devices 
which  met  this  standard,  was  first 
issued  on  November  30, 1976  (41  FR 
53384). 


On  December  14,  lfi84  (49  FR  48864), 
NHTSA  converted  this  standard  to 
Model  Specifications  for  Calibrating 
Units  for  Breath  Alcohol  Testers,  and 
published  in  Appendix  B  (49  FR  48872),  a 
Conforming  Products  List  (CPL)  of 
calibrating  units  which  were  found  to 
conform  to  the  Model  Specifications. 
Amendments  to  the  CPL  have  been 
published  in  the  Federal  Register  since 
that  time. 

Since  the  last  publication  of  the  CPL 
for  calibrating  units,  several  calibrating 
units  not  previously  en  the  CPL.  have 
been  tested  in  accordance  with  the 
Model  Specifications,  and  were  found  to 
be  in  conformance.  lYiese  units  include: 
CMI.  Inc.'s  Toxitest  U;  Guth 
Laboratories,  Inc.,  Model  34C  FM; 
Protection  Devices,  loc,  LS34,  Model 
6100:  and  Systems  Innovation,  Inc., 
True-Test  MD  901. 

The  Conforming  Product  List  is 
therefore  amended  as  follows: 

Conforming  Products  List  of  Calibrating 
Units  for  Breath  Alcoiiol  Testms 

Manufacturer  and  Calibrating  Unit 

1.  Century  Systems  Inc.,  Arkansas 
City,  KA:  Breath  Alcohol  Simulator 
BAS311. 

2.  CMI.  Inc..  Owneasboro.  KY: 
Toxitest  IL 

3.  Federal  Signal  Corporation,  CML 
Inc..  Mintum.  CO:  ToButest  Model  ABS 
120. 

4.  Guth  Laboratories,  Inc.,  Harrisburg, 
PA:  Model  34C  Simulator;  Model  34C 
Cal  DO);  Model  34C-FM:  and  Model  10- 
4. 

5.  Intoximeters.  Ina,  St.  Louis,  MO: 
Nalco  Breath  AlcohcJ  Standard. 

6.  Luckey  Laboratories,  Inc.,  San 
Bernardino,  CA-  Simalator. 

7.  Protection  Devices,  Inc..  Dayton,  NJ: 
LS34  Model  6100. 

8.  Smith  &  Wesson  Electronic  Co.. 
Springfield,  MA:  Mark  U-A.  Simulator. 

9.  Systems  Innovation.  Inc.,  Hallstead, 
PA:  True-Test  MD  901. 

(23  U.S.C.  402;  delegaUons  of  authority  at  49 
CFR  1.50  and  501) 

Issued  on:  August  B.  1989. 

Robert  Nicholson, 

Acting  Associate  Administrator  for  Traffic 
Safety  Programs. 

[FR  Doc.  89-18545  FUed  6-3-89: 1:48  pm] 

BILUNa  COOE  4910-6S-M 


Highway  Safety  Program;  Amendment 
of  Conforming  Products  Ust  of 
Evidential  Breath  Tasting  Devices 

AOSNCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Notice. 


SUMMARY:  This  notice  amends  the 
Conforming  Products  List  for 
instruments  whish  have  been  found  to 
conform  to  the  Model  Specifications  for 
Evidential  Breath  Testing  Devices  (49  FR 
48854). 

EFFECTIVE  OATT  August  8.  1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Robin  Mayer,  Office  of  Alcohol  and 
State  Programs,  NTS-21,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590;  Telephone:  (202)  366-9825. 

SUPPLEMENTARY  INFORMATION:  Oo 

November  5. 1973,  the  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
pubished  the  Standards  for  Devices  to 
Measure  Breath  Alcohol  (38  FR  30459). 
A  Qualified  Products  List  of  Evidential 
Breath  Measurement  Devices  comprised 
of  instruments  that  met  this  standard 
was  first  issued  on  November  21. 1974 
(38  FR  41399). 

On  December  14, 19M '  '■■    . H  48854), 
NHTSA  converted  thjs  :I.m  dard  to 
Model  Specification&  lor  Evidential 
Breath  Testing  Devices,  and  published 
in  Appendix  D  to  that  notice  (49  FR 
48864).  a  Conforming  Products  List  (CPL) 
of  instruments  that  were-  found  to 
conform  to  the  Model  Specifications. 
Amendments  to  the  CPL  have  been 
published  in  the  Federal  Kegister  since 
that  time. 

Since  the  last  publication  of  the  CPL. 
one  device  has  been  tested  in 
accordance  with  the  Model 
Specifications,  and  was  found  to 
conform  to  the  Model  Specifications: 
Intoximeter  Inc's  Intoximeter  3000  (rev 
B2)  w/FM  option. 

Further,  CMI,  Inc.,  has  moved  its 
manufacturing  plant  from  Mintem,  CO, 
to  Owensboro,  KY.  Instnmients 
manufactured  by  CMI  in  Owensboro 
have  been  tested  and  foend  to  remain  in 
conformance  with  the  Model 
Specifications.  In  addition,  several 
typographical  errors  found  in  prior 
Conforming  Product  Lists  have  been 
corrected. 

The  Conforming  Products  List  is 
therefore  amended  as  follows: 

Conforming  Products  Ust  of  Eviden- 
tial Breath  Measurement  Devices 


Manufacturer  and  model 

Mobile 

Nonmobile 

Alcohol 

Countermeaaures 

Systam,  Inc.,  Port 

Huron,  Ml 

Alert  J3AD 

X 

X 

BAG  systems.  Inc., 

Ontario.  Canada 

Braath  Aratyoia 

Compiitar J 

X 

Conforming  Products  List  of  Eviden- 
tial Breath  Measurement  Devices— 
Continued 
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ManufBcturar  snd  mcxM 


CAMED  Ltd..  North 
Shields.  Tyne  and 
Ware,  England 
MBraaeiAnatyaar^ 
CMI.  Inc..  OiMnabOfO, 
KY 
itc 
4011 

4011 A 

401 IAS 

4011AS-A __. 

4011AS-AO 

4011  AW 

4011A27-10100 

401 1A27-10100  with 

filtar 

5000 „... 

5000  (w/Cal.  Vapor 

ReOrc.) 

5000w/3/e"  ID 
Hosa  option).—. 

5000  (CAL  OOJ) 

SO0O(VA) 

PACiaOO 

Oacator  Elaclnnfca, 

Decalor,  IL 

Aloo-Tactar  model  500. 
lnto)tfMalan,  Inc.,  St 
LoMla,MO 
Photo  Electric 
ifnoramsiBr 
GC  IfNORinwlsr  MK  H 
GCModmalarMK 

IV 

Auto  Inloximaler. 

IfituxiiiietBi  MoOal 

3O0O...«.™.. «.... 

3000  (rev  B1)!rZ 

3000  (rw  B2A) 

3000  (rev  B2A) 

3000  (rev  B2A)  ml 

3000  (Fuel  CaiiiZ 

Alco-Senaor  III 

Alco-Senaor  III 

RBT  lU „ 

Komyo  Kitagawa,  Kogyo. 
KJC 

Alcolyzer  DPA-2 .._. 

Breath  Alcohol  Malar 

PAM101B 

Lion  Latxxatories,  Ltd., 
Cardm.  Wales,  UK 
Alcolmeter  Model 

AE-D1 

SD-2 , 

EBA 

Auto-Alcolmeter 

Luclqr  Latxjratoriea,  San 
Bernardino,  CA 
Alco-Analyzer  Model 

1000 

2000 

NatJorul  Draeger,  Inc. 
Pittstxjrgh,  PA 
Alcotest  Model 

7010 

7110 

Breathalyzer  Model 

900 

900A 

900BG 

National  Patent 
Analyticai  Systents, 
Inc..  East  Hartford.  CT 
BAC  Oatamaster 


X 
X 
X 
X 
X 
X 
X 

X 
X 


X 
X 
X 
X 


X 

X 

X 
X 
X 
X 

X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 

X 
X 


X 
X 

X 

X 


X 

X 

X 
X 

X 
X 
X 
X 

X 
X 
X 
X 
X 


CONFORMING  PRODUCTS  LlST  OF  EVIDEN- 
TIAL Breath  Measurement  Devices— 
Continued 


MamilacHvar  and  modal 


Omicron  Syalama,  Palo 
Atto.CA 
IntOMNynr  Modal 

4011 

4011  AW.... „. 

Snwnn^^lln,  ChofTy 
HM,NJ 

AtoomttF.. 

Smith  end  WMson 


900- 


900A 

WOO 

2000 ..-«.»»_........... 

2080  <woi»HumM» 

Senaof) .__ 

Stephenaon  Corp. 
DivaNnafyxBr  sou.......... 
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(23  U.S.C.  402;  detegationa  of  authority  at  48  CFR 
1.50  and  501.) 


Robvt  NiGkokaa. 

Asaociate  Administrator  for  Traffic  Safety 

Programs. 

[FR  Doc.  89-18534  FUed  8-3-B9: 1:48  pm] 


DEPARTMENT  OF  THE  TREASURY 

riscsl  Ssrvics 

[Dept  Ore.  570, 198S  Rcv„  Sti^p.  Na  1] 

Sursty  Companiss  Acceptable  on 
Federal  Bonds;  Acstar  Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury 
Circular  570, 1989  Revision,  on  page 
27801  to  reflect  this  addition: 
Acstar  Insurance  Company.  Business 
Address:  141  Prestige  Park  Road, 
P.O.  Box  8307,  East  Hartford.  CT 
06108.  Underwriting  Limitation  bl: 
$1,493,000.  Surety  Licenses  c/:  All 
except  AS.  DE,  GU.  HI.  PR,  and  VI. 
Incorporated  IN:  lUinois. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR, 


Part  223).  A  list  of  qualified  ( 
it  publi^ied  annually  as  (rf)uiy  1  in 
Treasury  Department  Circaiar  5701  with 
details  as  to  underwriting  limitations. 
areas  in  which  Uceised  to  traiiMct 
surety  business  aod  other  inforawtioB. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Finance  Division,  Financial 
Management  Service,  Department  of  the 
Ttvasioy.  Washington,  DC  20ZZ7. 
tdephone  (202)  287-3021. 

Dated:  Angaat  1, 18M. 

NOtdieU  A.  Levin. 

Assistant  Commissioner,  Comptroller, 
Finottcial  hfanagement  Service. 

[FR  Doc  8B-18483  Filed  8-7-a8(  a»«5  am) 


UNITED  STATES  INFORMATION 
AAENCY 


CuHMsSy  mawMlMWI  Ofcjsrti 
forEahMHon; 


Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
19B5  {79  StaL  98S,  22  U.S.C  2459). 
Executive  Order  12047  of  March  27. 1978 
(43  FR  13359.  March  29. 1978).  and 
Delegation  Order  Na  85-5  of  June  27. 
1985  (50  FR  27393.  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhiUt  "Canaletto"  (see 
list).'  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  in  New  York,  NY, 
beginning  on  or  about  October  30, 1989 
to  on  or  about  January  21, 1990,  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  28. 1989. 
R.  Wallace  Stuart, 

Acting  General  Counsel. 

[FR  Doc.  89-18455  Filed  8-7-89:  8:45  am] 

BILUNO  CODE  ■230-01-M 


'  A  copy  of  this  lid  may  l>e  obtained  by 
contacting  Ms.  Lorie  Nierenbeif  of  the  OfTice  of  the 
General  Counsel  of  USIA.  The  telephone  number  ia 
202-465-8827.  and  the  addreM  is  Room  700.  U.S. 
Information  Agency,  301  4th  Street,  SW.. 
Washington.  X)C  20547. 
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Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination;  Czech 
Modernism:  1900-1945 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19. 
1965  (79  Stat.  985.  22  U.S.C.  2459). 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359.  March  29, 1978).  and 
Delegation  Order  No.  85-5  of  June  27. 
1985  (50  FR  27393.  July  2. 1985).  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit  "Czech 
Modernism:  1900-1945"  (see  list»). 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objects  at  the  Museum  of 
Fine  Arts.  Houston,  Texas,  beginning  on 
or  about  October  6, 1969  to  on  or  about 
January  7. 1990,  is  in  the  national 
interest.  The  works  in  the  painting, 
sculpture,  drawings,  and  prints  segment 
of  the  exhibition  will  be  further 
displayed  at  the  Brooklyn  Museum. 
Brooklyn.  New  York,  beginning  on  or 
about  March  2, 1990  to  on  or  about  May 
7, 1990.  The  works  in  the  photography 
segment  of  the  exhibition  will  be  further 
displayed  at  the  International  Center  of 
Photography,  New  York,  New  York, 
beginning  on  or  about  February  9, 1990 
to  on  or  about  May  7, 1990,  and  at  the 
Akron  Art  Museum,  Akron,  Ohio, 
beginning  on  or  about  June  23, 1990  to  on 
or  about  August  26, 1990.  These 
additional  displays  are  also  deemed  to 
be  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  29. 1989. 

R.  Wallace  Stuart, 

Acting  General  Counsel.  ' 

(FR  Doc.  89-18454  Filed  8-7-89;  8:45  am] 

BIUJNQ  CODE  tiaO-OI-M 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lone  Nierenberg  of  the  Offlce  of  the 
General  Counsel.  USIA.  The  telephone  number  is 
(202)  485-8827.  and  the  addresa  is  Room  7oa  U.S 


Culturally  Significant  Objects  Imported 
for  Exhibition,  Determination; 
Velazquez  Exhibition 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  act  of  October  19, 
1965  (79  Slat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit.  "Velazquez 
Exhibition"  (see  list).'  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed  exhibit 
objects  at  the  Metropolitan  Museum  of 
Art  in  New  York,  beginning  on  or  about 
October  3, 1989  to  on  or  about  January  7, 
1990,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  July  28. 1989. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
(FR  Doc.  89-18456  Filed  $-7-69:  8:45  am) 
BIUJNQ  CODE  tTaO-OI-H 


Grants  Program  for  Private  Not-for- 
Profit  Organizations  In  Support  of 
International  Educational  and  Cultural 
Activities 

The  United  States  Information  Agency 
invites  applications  from  private  sector 
organizations  to  conduct  two  youth 
exchange  projects  between  the  U.S.  and 
several  American  Republics  countries 
(Latine  America/  the  Caribbean).  Please 
note  that  both  of  these  projects  were 
announced  in  the  Federal  Register  of 
December  6, 1988,  pages  49266-67. 


Information  Agency.  301 -4tb  Street,  SW.. 
Washington,  DC  20547. 

'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Lorie  ].  Nierenberg  of  the  Office  of 
the  General  Counsel  of  USIA.  The  telephone 
number  is  202-485-8827,  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  4lh  Sreet  SW., 
Washington.  DC  20547. 


Subsequent  substantial  modifications 
have  caused  the  reannouncement  of 
these  projects.  j 

The  deadline  for  receipt  of  proposals 
in  USIA  is  August  15. 198j 


Uruguay 

A  two-way  project  for  students  from  a 
junior  college  or  junior  college 
consortium  and  students  from  the 
Binational  Center  in  Montevideo  to 
learn  about  the  host  culture  through 
education.  The  students  will  attend 
classes  in  various  subjects  at  the  host 
institution(s)  and  will  participate  in 
cultural  activities.  Each  phase  will  last 
six  weeks. 


Regional  Projects 

Young  Diplomats. — A  two-way 
project  for  students  from  Latin 
American  diplomatic  academies  and 
young  American  professionals  or 
graduate  students  preparing  for  a 
foreign  service  career  to  learn  about  the 
foreign  policy  organization,  foreign 
policy  formulation  and  training  for  the 
foreign  service  in  another  country.  The 
10  northbound  participants  will  attend 
courses  and  briefings  with  their 
American  counterparts  in  the  U.S.  for 
three  weeks.  The  8  Americans  will 
spend  one  week  in  each  of  three  of  the 
participating  Latin  American  countries 
for  a  total  of  three  weeks.  In  these 
countries  they  will  visit  and  attend 
courses  and  briefings  with  their 
counterparts  from  the  northbound 
segment. 

Youth  Exchange  Programs.  Bureau  of 
Educational  and  Cultural  Affairs. 
(ATTN:  Susan  Wanger-Crystal, 
Youth  Exchange  Staff.  United  States 
Information  Agency),  301  4th  St. 
SW.,  Rm  357,  Washiogton,  DC 
20547.  Telephone  202/485-7299. 

Dated:  July  26, 1989. 

Csaba  T.  Chikes. 

Director.  Youth  Exchange  Stbff. 

[FR  Doc.  89-18457  Filed  8-7-89:  8:45  am| 

BILUNG  CODE  •230-01-M 
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Federal   Register 

Vol.  54,  No.  151 
Tuesday.  August  8,  1989 


This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

August  3. 1989. 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
August  10. 1989. 

PLACE:  Room  600. 1730  K  Street.  NW.. 
Washington.  DC 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Secretary  of  Labor.  MSHA  v.  Garden 
Creek  Pocahontas  Co..  Docket  No.  VA  88-9, 
etc.  (Issues  include  whether  certain  injuries 
were  "occupational  injuries"  required  to  be 
reported  to  MSHA  pursuant  to  30  CFR 

!  50.20(a).] 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
5  552b(c)(10)] 

The  meeting  will  be  closed  after 
discussion  of  the  above.  The 
Commission  will  continue  its 
consideration  of  the  following: 

2.  Westwood  Energy  Properties.  Docket 
No.  PENN  88-42-R.  (Issues  include  whether 
the  Secretary  has  jurisdiction  under  the  Mine 
Act  to  inspect  operations  involving  a  culm 
bank  at  Westwood's  power  plant.) 

3.  FhlC  Wyoming  Corporation,  Docket  No. 
WEST  8&-43-RM.  etc.  (Issues  include 
whether  FMC  Wyoming's  violation  of  30  CFR 
i  57.5002  was  a  significant  and  substantial 
contribution  to  a  mine  health  hazard  and  the 
result  of  FMC's  unwarrantable  failure  to 
comply,  and  whether  FMC  violated  30  CFR 

S  57.18002.) 

Any  person  intending  to  attend  the 
open  portion  of  this  meeting  who 
requires  special  accessibility  features 
and/or  auxiliary  aids,  such  as  sign 
language  interpreters,  must  inform  the 
Commission  in  advance  of  those  needs. 
Subject  to  29  CFR  §  2706.150(a)(3)  and 
§  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFOR:  Jean 
Ellen.  (202)  653-5629/(202)  566-2673  for 
TDD  Relay. 

Jean  H.  Ellen, 

Agenda  Clerk. 

[FR  Doc.  89-18613  Filed  8-4-89;  2:27  pm] 

BlUJNa  CODE  S73S-41-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

TIME  AND  DATE:  11:00  a.m..  Monday. 
August  14. 1989. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  August  4, 1989. 
lennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18647  Filed  8-4-89:  3:15  pm) 
BIUJNG  CODE  e210-01-« 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Previously  Held  Emergency 
Meeting 

TIME  AND  DATE:  1:05  p.m.,  Friday,  August 
4, 1989. 

place:  Chairman's  Office,  6th  Floor. 
1776  G  Street  NW..  Washington.  DC 
20456. 

STATUS:  Closed. 

MATTER  CONSIDERED: 

1.  Special  Assistance  under  Section  208  of 
the  Federal  Credit  Union  Act  Closed 
pursuant  to  exemptions  (8),  (9](A](ii],  and 
(9](B]. 

The  Board  voted  unanimously  that 
Agency  business  required  that  a  meeting 
be  held  with  less  than  the  usual  seven 
days  advance  notice. 

The  Board  voted  unanimously  to  close 
the  meeting  under  the  exemptions  listed 
above.  The  Deputy  General  Counsel 
certified  that  the  meeting  could  be 
closed  under  those  exemptions. 


FOR  MORE  INFORMA-nON  CONTACT  Becky 
Baker.  Secretary  of  the  Board, 
Telephone  (202)  682-9600. 
Becky  Baker. 

Secretary  of  the  Board. 

[FR  Doc.  89-18662  Filed  8-4-89:  3:56  pm) 

BILUNG  CODE  1S3S-01-H 

NA-nONAL  SCIENCE  BOARD 
DATE  AND  TIME:  August  18, 1989. 
8:00  a.m.  Closed  Session 
10:15  a.m.  Open  Session 

PLACE:  National  Science  Foundation. 

1800  G  Street,  NW.  Room  540. 

Washington.  DC  20550. 

STATUS: 

Most  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 

MATTERS  TO  BE  CONSIDERED  AUGUST  IS: 

Closed  Session  (8:00  a.m.  to  10:15  a.m.) 

1.  Minutes — June  1989  Meeting. 

2.  NSB  and  NSF  Staff  Nominees. 

3.  Future  NSF  Budgets. 

4.  Grants  and  Contracts — Action  Items. 

Open  Session  (10:15  a.m.  to  12:00  noon) 

5.  Grants,  Contracts,  and  Programs — 
Action  Item. 

6.  Chairman's  Report. 

7.  Minutes — June  1989  Meeting. 

8.  Biennial  Delegation  of  Authority. 

9.  Director's  Report. 

10.  Draft  Report  of  the  NSB  Task  Force  on 
Global  Biodiversity. 

11.  Opportunities  for  Research  in  Japan. 

12.  Other  Business. 

Thomas  Ubois. 

Executive  Officer. 

[FR  Doc.  8&-18618  Filed  8-4-89:  2:29  pmj 

BIIXINO  CODE  7SS5-01-II 


NUCLEAR  REGULATORY  COMMISSION 

date:  Weeks  of  August  7. 14.  21.  and  28. 
1989. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  August  7 

Thursday,  August  10 

2:00  p.m. 
Periodic  Briefing  by  Advisory  Committee 
on  Reactor  Safeguards  (ACRS)  Public 
Meeting] 
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3:30  p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed] 

Friday.  August  11 

10:00  a.m. 
Briering  on  Certification  of  DOT 
Transurantic  Waste  Package^ 
TRUPACT  U  (Public  Meeting) 

Week  of  August  14 — ^Tentative 

Tuesday,  August  15 

10:00  a.m. 
Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

Wednesday,  August  16 
10:00  a.m. 
Briefing  on  Status  of  Calvert  Cliffs  (Public 
Meeting) 
11:30  a.m. 
AfHrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Thursday,  August  17 

10:00  a.m. 
Discussion  of  Full  Power  Operating  License 
for  Limerick-2  (Public  Meeting) 

Waak  of  August  21— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  August  21. 

Week  of  August  28— Tentative 

TTiere  are  no  meetings  scheduled  for  the 
Week  of  August  28. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis,  supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  speciRc  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(Recording) — (301)  492-0292 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Dated:  August  3, 1989. 

WUUam  M.  Hin.  fr.. 

Office  of  the  Secretary. 

[FR  Doc.  89-18641  Filed  8-4-89;  2:30  pm] 
BHJJNa  COOC  7SM-01-M 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  PU\CE:  9:00  a.m.,  September 
11, 1989. 

place:  On  board  MV  MISSISSIPPI  at 
foot  of  Eighth  Street,  Cairo,  IL. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District. 
CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-57B6. 

Rodger  D.  Harris. 

Executive  Assistant.  Mississippi  River 
Commission. 

(FR  Doc.  89-18614  Filed  B-4-89;  2:28  pmj 

BILUNO  CODE  3710-GX-M 

MISSISSIPPI  RIVER  commission 

TIME  AND  date:  9:00  a.m.,  September  12, 

1989.  j 

place:  On  board  MV  MISSISSIPPI  at 
City  Front,  vicinity  of,Beale  Street, 
Memphis,  TN. 

status:  Open  to  the  : 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  601-634-5766. 

Rodger  D.  Harris. 

Executive  Assistant.  Mississippi  River 
Commission. 

[FR  Doc.  89-18615  Filed  B-^J-89;  2:28  pm) 

WLUNG  CODE  3710-GX-M 


itbeah 

!  Public 


MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  DATE:  9:00  a.m,  September  13. 
1989. 

PLACE:  On  board  MV  MISSISSIPPI  at 
City  Front,  Greenville,  MS. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksburg  District. 
CONTACT  PERSON  FOR  MORE 

information:  Mr.  Rodger  D.  Harris, 

telephone  601-634-5766. 

Rodger  D.  Harris,  Executive  Assistant 

.^fississippi  River  Commission. 

[FR  Doc.  89-18616  Filed  8-4-89;  2:28  pm| 

BILLING  CODE  3710-GX-M  | 

MISSISSIPPI  RIVER  COMMISSION 

TIME  AND  date:  9:00  a.m.,  September  15, 
1989. 

PLACE:  On  board  MV  MISSISSIPPI  at 
City  Front,  Morgan  City,  LA. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  (1)  Report 

on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  m.atters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  New  Orleans 
District. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Rodger  D.  Harris, 
telephone  801-634-5766. 
Rodger  D.  Harris. 

Executive  Assistant.  Missis.i'ppi  R'ver 
Commission. 

[FR  Doc.  89-18617  Filed  8-4-^*9:  2.2(i  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule.  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-930^)9-4214-12;  MTM  15568] 

Termination  of  Classification  for 
Multiple-Use  Management,  Montana 

Correction 

In  notice  document  89-17586  beginning 
on  page  31254  in  the  issue  of  Thursday, 
July  27, 1989.  make  the  following 
corrections: 

1.  On  page  31254,  in  the  third  column, 
under  Principal  Meridian  Montana,  the 
10th  and  11th  lines  should  be  removed. 

2.  On  the  same  page,  in  the  same 
column,  the  third  line  from  the  end 
should  read  "sec.  30,  NViNEy4.". 


3.  On  page  31255,  in  the  first  column, 
the  fourth  line  should  read  "sec.  24, 

NV4." 

4.  On  the  same  page,  in  the  same 
column,  in  the  14th  line,  the  comma 
preceding  "and"  should  be  removed. 

BILUNQ  CODE  1S0S41-D 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 

RIN  1010-AB21 

Oil,  Gas,  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf;  Training 
Requirements  for  Personnel  Engaged 
In  Drilling,  Production,  Well- 
Completion,  and  Weil-Workover 
Operations 

Correction 

In  proposed  rule  document  89-17712 
begiiming  on  page  31768  in  the  issue  of 
Tuesday,  August  1. 1989,  the  heading 
should  read  as  set  forth  above. 

MLUNG  CODE  1S05.41-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  43, 65,  and  145 

[Docket  No.  25965] 
RIN  2120-AC38 

Repair  Station  and  Repairmen 
Certification  Rules;  Regulatory 
Review;  Meetings 

Correction 

In  proposed  rule  document  89-17239 
beginning  on  page  30866  in  the  issue  of 
Monday,  July  24, 1989,  make  the 
following  corrections: 

On  page  30867,  in  the  third  column,  in 
the  third  paragraph,  in  the  material  set 
off  by  dashes  "Class  3"  and  "Class  2" 
should  read  "Class  2"  and  "Class  3" 
respectively. 

BILUNG  CODE  1505-01-0 


uesuay 
August  8,  1989 


Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  85 

Control  of  Air  Pollution  From  Motor 
Vehictes  and  Motor  Vetifde  Engines; 
Emission  Control  System  Performance 
Warranty  Regulations  and  Voluntary 
Aftermarlcet  Part  Certification  Program; 
Rnal  Rulemaking 


BEST  COPY  AVAILABLE 


I 
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ENVIRONMEMTAL  PROTECTION 
AGENCY 

40CFRPart85 

[FRl.^-34S4-4] 

Control  of  Air  Pollution  From  Motor 
VeMdee  and  Motor  Vehicle  Engines; 
Emisdon  Control  System  Performance 
Warranty  Regulations  and  Voluntary 
Aftermarfcet  Part  Certification  Program 

AOCNCV:  Environmental  Protection 

Agency. 

AcnOM:  Final  rule. 

SUMSUIIV:  This  final  rule  amends  the 
Emission  Control  System  Performance 
Warranty  regulations  and  the  Voluntary 
Aflermatket  Part  Certification  Program. 
EPA  developed  this  rulemaking  in 
response  to  the  October  14, 1983, 
decisions  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit*  The  court's  decision  for  the 
most  part  upheld  the  Emissions  Control 
System  Performance  Warranty 
Regulations  and  Voluntary  Aftermarket 
Part  Certification  Program.*  However,  it 
cited  several  areas  of  concern  where  the 
court  felt  some  revision  was  required. 
EPA  proposed  amendments  addressing 
these  concerns  in  the  January  9, 1987, 
Notice  of  Proposed  Rulemaking  (NPRNf), 
52  FR  924,  and  received  numerous 
comments  from  aftermarket  part 
manufactiu«rs  and  vehicle 
manufacturers. 

These  final  rules  amend  the  voluntary 
aftermarket  part  regulations  to  provide 
all  aftermarket  part  manufacturers  a 
means  to  certify  emission  related  parts.' 
The  amended  regulations  provide  part 
and  vehicle  manufactiu^rs  with  a 
defined  mechanism  for  resolving 
warranty  claim  disputes  involving  these 
certified  parts.  Additionally,  vehicle 
manufacturers  are  provided  with 
guidelines  for  denying  warranty 
coverage  for  repairs  involving 
uncertified  parts.  Finally,  these  rules 
require  that  durable  labels  that  are 
unique  (and  thus  distinguishable 
between  manufacturers)  be  used  on  all 
certified  aftermarket  parts. 
EFFECTIVE  DATE:  September  7, 1989. 


'  Specialty  Equipment  Manufacturers 
Association  (SEMA)  v.  Ruckelshaus.  720  F.2d  124: 
Automotive  Parts  Rebuilders  Association  (APRA)  v. 
£^4.  720  F.2d  142. 

*  Code  of  Federal  Regulations  (CFR).  title  40.  part 
85,  subpart  V. 

*  Emission  related  components  include  those 
components  installed  for  the  speciRc  purpose  of 
controlling  emissions  (such  as  exhaust  gas 
recirculation  valve*]  as  well  a*  those  components, 
systems,  or  elements  of  design  which  must  function 
properly  to  assure  continued  vehicle  emission 
compliance  (such  as  the  fuel  metering  system). 


ADDRESSES:  Copies  of  materials 
relevant  to  this  rulemaking  proceeding 
are  contained  in  public  Docket  EN-84- 
08  at  the  U.S.  Environmental  Protection 
Agency,  Central  Docket  Section.  Room 
4,  South  Conference  Center  (LE— 131), 
Waterside  Mall,  401 M  Street  SW., 
Washington,  DC  20460,  and  are 
available  for  review  weekdays  between 
8:00  a.m.  and  3:00  p.m.  As  provided  in  40 
CFR  Part  2,  a  reasonable  fee  may  be 
charged  for  copying  services. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Michael  Sabourin,  Certification 
Division.  U.S.  Environmental  Protection 
Agency,  2565  Plymouth  Rd.,  Ann  Arbor, 
MI  48105  [313)  668-4316. 
SUPPLEMENTARY  INFORMATION 

I.  Backgrotuid 

Section  207(a)(1)  of  the  Clean  Air  Act 
(the  Act)  requires  motor  vehicle 
manufacturers  to  warrant  that  each  new 
vehicle  is  designed,  built,  and  equipped 
to  conform  to  the  applicable  Federal 
emission  standards.  The  vehicle 
manufacturer  must  also  warrant  that  the 
vehicle  is  free  from  defects  which  would 
cause  the  vehicle  or  engine  to  fail  to 
conform  to  the  applicable  regulations 
within  the  useful  life  of  the  vehicle. 
Section  207(b)  of  the  Act  directs  EPA  to 
promulgate  rules  requiring  vehicle 
manufacturers  to  also  warrant  the 
performance  of  certified  emission 
related  parts  or  systems  (the 
performance  warranty)  for  the  useful  life 
of  the  vehicle,  if  EPA  determines  that 
testing  methods  and  procedures  are 
available  to  determine  if  a  vehicle  is  in 
compliance  with  applicable  emission 
standards  during  its  useful  life.  EPA 
promulgated  these  emission  control 
system  performance  warranty 
regulations  on  May  21 1980  (45  FR 
34829).  Proper  maintenance  and  use  of  a 
vehicle  are  prerequisites  to  section 
207(b)  performance  warranty  coverage. 
Q>A  also  promulgated  regulations,  as 
authorized  by  section  207(a)(2)  of  the 
Act,  that  allow  automotive  part 
manufactiu'ers  to  certify  their  parts  as 
equivalent  to  original  equipment 
manufacturer  (OEM)  parts  (45  FR  78448, 
November  25, 1980).  Vehicle 
manufacturers  cannot  deny  a 
""performance  warranty  claim  on  the 
ground  that  use  of  an  aftermarket  part  is 
improper  maintenance  or  repair  if  the 
part  is  certified  under  the  voluntary 
aftermarket  part  certification 
regulations.  Thus,  consumers  can  use 
certified  aftermarket  parts  without 
jeopardizing  their  emission  control 
performance  warranties.  Further,  the 
consumer  can  purchase  certified  parts 
knowing  that  they  have  been  evaluated 
for  emission  performance. 


The  vehicle  manufacturers  are 
required  by  section  207(b)  to  honor 
warranties  for  vehicles  equipped  with 
certified  aftermarket  parts.  However, 
the  certified  part  manufacturer  is 
required  to  reimburse  the  vehicle 
manufactiu'er  if  the  certified  part  caused 
the  emissions  failure. 

The  regulations  promulgated  in  1980 
limited  certification  to  thirteen  specific 
replacement  parts.  For  each  of  these 
parts,  the  regulations  defined  unique 
durability  procedures  and  emission 
critical  parameters  (ECP's).  ECP's  are 
those  physical  and  performance 
characteristics  of  a  part  which,  if 
duplicated  (or  exceeded),  will  result  in 
satisfactory  emission  performance. 
Manufacturers  of  the  thirteen  specific 
parts  covered  by  the  regulations  could 
certify  by  evaluating  their  parts 
according  to  these  ECP  procedures  or,  at 
the  manufacturer's  option,  on  the  basis 
of  Federal  Test  Procedure  (FTP) 
emission  results  and  such  other 
evaluation  as  approved  by  the 
Administrator  of  EPA. 

Vehicle  manufacturers  and  part 
manufacturers  challenged  several 
aspects  of  the  aftermarket  part 
certification  regulations  and  the 
emission  control  system  performance 
warranty  regulations.*  On  October  14. 
1983,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  ruled 
on  the  petitions.  The  court's  decision 
basically  upheld  the  regulations. 
However,  the  court  directed  EPA  to 
make  or  consider  amendments  to  the 
following  areas. 

A.  Specialty  Parts 

The  original  regulations  specifically 
excluded  add-on  or  specialty  parts  from 
the  aftermarket  part  certification 
program  since  there  were  no  recognized 
emission  critical  parameter  evaluation 
procedures  for  these  parts.  This 
exclusion  was  challenged  by 
manufacturers  of  specialty  parts.  The 
court  ruled  that  even  if  emission  critical 
parameter  evaluation  procedures  were 
not  available,  manufacturers  of 

specialty  parts  should  at  least  be 

allowed  to  certify  on  the  basis  of  FTP 
test  results  unless  EPA  could  provide  a 
reasoned  explanation  for  excluding 
these  parts  from  certification.  Thus,  EPA 
proposed  to  allow  specialty  parts  to  be 
certified  on  the  basis  of  FTP  results. 
Additionally,  although  not  directed  by 
the  court  to  do  so,  EPA  proposed 
amendments  which  woiJd  allow 
manufacturers  of  all  types  of 
aftermarket  emission  related  parts  to 


•  SEMA  V.  Ruckelshaus.  720  F.2d  at  124;  APRf\  v. 
£P/l.  720  F.2d  at  142. 
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certify  on  die  basis  of  FTP  results.  This 
proposal  would  ^eatlye)q>and  tlie 
number  and  types  of  parts  eligible  for 
aftermarket  part  certificatioa. 

B.  Inspection/Maintenance  (I/M)  Short 
Tests 

The  original  regulations  denied  the 
use  of  I/M  type  short  tests*  for 
aftermarket  part  certification,  relying 
instead  on  either  the  emission  critical 
parameter  procedin-es  or  FTP  test 
results.  Aftermarket  part  manufacturers 
argued  in  favor  of  certification  based  on 
the  I/M-type  short  tests  since,  in 
practice,  these  short  tests  were  used  to 
determine  emission  compliance  for 
performance  warranty  purposes.  "The 
court  directed  EPA  to  reconsider  its 
policy  and  technical  reasons  for 
rejecting  short  tests.  EPA  did  so  in  the 
NPRM,  explaining  that  existing  short 
tests  are  not  a  substitute  for  flie  FTP,  the 
concern  for  potential  emission 
degradation  if  certification  via  short 
tests  were  widely  used,  and  the 
expected  increase  in  performance 
warranty  emission  failures  if  short  test 
certification  was  alk)wed. 

C.  Reimbursement  Phu 

As  required  by  the  original 
regulations,  a  motor  v^cle 
manufacturer  has  to  honor  a  consumer 
emission  performance  warranty  claim, 
provided  the  vehicle  failed  to  meet 
emission  standards  during  its  usefid  life 
and  has  been  properly  used  and 
maintained  with  OEM  parts  or  certified 
aftermarket  parts.  However,  the  motor 
vehicle  manufacturer  can  require 
reimbursement  from  the  certified  part 
manufacturer  for  "reasonable  expenses" 
incurred  in  the  repair  of  a  vehicle  if  a 
"valid  emission  performance  warranty 
claim"  arose  because  of  the  use  of  the 
certified  aftermarket  part.  The  original 
regulations  did  not  define  the  two  terms 
"reasonable  expense"  and  "valid 
emission  performance  warranty  claim," 
nor  did  they  specify  a  reimbursement 
plan  for  the  manufacturers  to  follow  in 
the  event  of  a  dispute  between  the  two 
parties. 

The  motor  vehicle  manufacturers  and 
representatives  of  parts  rebuilders 
contended  that  the  two  terms, 
"reasonable  expense"  and  "valid 
emission  performance  warranty  daim," 
were  too  vague  to  provide  meaningful 
guidance  to  part  manufacturers  and 
vehicle  manufacturers;  the  court  agreed. 
The  court  required  that  EPA  eifter  apply 


*  Short  test  are  relatively  quick,  inexpensive  tests 
ordinarily  used  by  States  in  inspectioa/Bwiiitenaiice 
(I/MJ  prograoa  ta  MreaB  vehicles  is  wee  br 
romptonce  withceitaia  eHUMtan  etandards.  FaiWe 
of  a  slioit  teal  •ppreved  uadar  aactioo  eBr{b)  af  the 
Act  may  result  in  a  peitanmaaoe  wwiranty  claim. 


its  expertise  in  tlie  area  and  define  the 
temts  within  the  regidatiooa,  or  provide 
a  fonoB  in  whick  tte  teons  would  be 
clarified  through  an  adversarial  process, 
such  as  arbitration.  EPA  improved  (he 
definition  tft  these  tenns  and  proposed 
the  adoption  of  an  arbitraticm  process  to 
be  fdJowed  when  other  attempts  to 
settle  a  claiiB  are  nnsuoceasful. 

D.  Warranty  Denial 

The  regulations  allow  a  manufacturer 
to  deny  emission  performance  warranty 
to  a  customer  if  a  vehicle's  emission 
performance  fadore  was  traced  to  an 
imcertified  aftennaiket  part.  The 
original  regulations  required  the  vehicle 
manufacturer  to  "present  evidence  that 
an  uncertified  part  on  a  vehicle  was 
defective,  or  not  equivalent,  from  an 
eaiissioo  standpoint  to  an  OEM  part" 
before  the  manufacturer  could  be  free  of 
emission  performance  warranty 
responsibility.*  Vehicle  manufacturers 
argued  that  demonstrating  that  a  part 
was  either  defective  or  not  equivalent  to 
an  OEM  part  placed  an  eja%ssive 
burden  on  them.  The  court  cautioned 
EPA  not  to  "shift  *  *  *  the  buiden  of 
demonstrating  equivalency  *  *  *  to  the 
vehicle  manafacturers"'  but  pennitted 
EPA  to"*  *  •  require  vehicle 
manufacturers  to  submit  a  statemect  (or 
other  evidence)  indicating  why  an 
uncertified  part  was  relevant  to  the 
vehicles'  {emission]  failure  *  *  *."* 

EPA  proposed  to  allow  the  vehicle 
manufacturer  to  deny  a  warranty  claim 
if  it  can  make  a  technical  determinatian 
that  the  uncertified  aftermarket  part  was 
at  fault  and  provide  the  consiuner  with  a 
written  assertion  and  supporting 
objective  evidence  that  the  uncralified 
part  was  at  fault  and  that  restoring  the 
vehicle  to  OEM  condition  would  repair 
the  eraissran  problem. 

Finally,  vehicle  nusufacturers  argued 
the  need  for  permanent  labels  or 
identificatioa  symbcds  on  certified  parts. 
EPA  conciHTed  witli  the  vehicle 
manufacturers  and.  although  not 
directed  to  do  so  by  the  court  proposed 
permanent  labeling  requirements. 

II.  Summary  of  Final  Rule 

I^ese  final  rules  permit  all 
aftermaiket  part  manufacturov  to 
voluntarily  certify  their  emission  related 
|>arts.  Hie  previously  existing  method  of 
co-tifying  eligible  parts  using  ECP's  is 
unchanged  by  these  rules.  Therefore, 
manufacturers  of  the  thirteen  types  of 
parts  cutrendy  digible  to  certify  onng 
ECP  critoia  are  still  allowed  to  certify 


these  parts  by  Am!  method.*  Huwe^w. 
today's  action  provides  an  alternative 
means  of  certifying  parts  which  does  not 
rely  on  ECP  procedures.  Utilizing  te 
alternative  method,  the  regulations  a!»o 
expand  eligibility  for  rolimtary 
certification  to  all  emission  related 
aftermarket  parts. 

The  alternative  method  relies  on  FIT 
test  results  to  demonstrate  that  use  of 
the  aftermarket  part  will  not  result  in  an 
unacceptable  emissions  increase 
compiucd  to  the  vehicle  in  its  original 
equipment  (OE)  configuration. 

The  alternative  method  also  requires 
some  form  of  durability  demonstration 
for  certain  parts,  depending  on  tke 
potential  emissions  impact  of  the  part  to 
be  certified.  These  final  rules  establish 
two  categories  of  durability 
demonstration  requirements  for  parts. 
The  first  category  consista  of  parts 
which,  when  excessively  deteriorated  or 
failed  in-use,  will  result  in  driveatnlify 
problems  likely  to  be  quickly  corrected. 
No  durability  testing  is  required  for 
these  parts  to  ensure  continoed 
emissions  compliance.  The  second 
category  consists  of  parts  for  which 
durability  testing  is  required  to 
demonstrate  emissions  compliance.  The 
failure  of  these  parts  in-use  will  likely 
not  cause  driveability  problems  which 
would  be  automaticaify  repaired. 

Vehicle  manufacturers  will  continue 
to  be  required  to  repair  vehicles  which 
fail  in-use  emission  tests  and  are 
covered  by  the  Act's  section  207(b) 
emission  warranty.  If  the  warranty 
repair  requires  replacement  of  a 
defective  or  deteriorated  certified 
aftermarket  part  the  vehicle 
manufacturer  will  make  that  repair 
without  charge  to  the  customer.  Tlie 
vehicle  manufacturer  is  entitied  to 
reimbursement  from  the  manufacturer  of 
the  certified  aftermarket  part  for 
reasonable  costs  incurred  while 
repairing  emissions  failure  caused  by 
the  aftermarket  part.  These  final 
regulations  establish  reimbursement 
procedures  for  warranty  cost  claims 
between  vehicle  and  certified 
aftermarket  part  manufacturers.  The 
regulations  also  expand  and  clarify  the 
meaning  of  reasonable  expense  and  a 
valid  emission  performance  warranfy 
claim.  This  provides  additional  guidance 
for  resolving  reimbursement  disputes 
that  may  arise.  E3>A  prefers  tiiat 
disputes  between  vehicle  manufacturers 
and  aflennaiiiet  part  raana&cturers 
over  warranty  cost  dains  be  resolved 
informally.  Disputes  which  cannot  be 


*40(aitss.2ia5(b}. 

*  AnL4  V.  EM.  7SD  F  Jd  at  157. 
■OadatlSBiuSt 


*  The  lliirtna  CBiTeBtiycliBiMe  parts  are  fisHad  in 
40  CFR  85.2122. 
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resolved  informally  will  be  decided 
through  arbitration. 

These  revised  regulations  prohibit 
denial  of  warranty  coverage  involving 
an  uncertified  part  unless  the  vehicle 
manufacturer  determines  and 
documents  to  the  consumer  that  the 
uncertified  part  was  relevant  to  the 
failure.  The  regulations  provide  the 
requirements  the  vehicle  manufacturer 
must  meet  to  make  such  a  denial. 

The  revised  regulations  also  require 
that  each  certified  aftermarket  part  be 
identified  with  a  unique  and  durable 
label. 

m.  Discussion  of  Final  Rulemaking'" 

A.  Certification  of  Aftermarket  Parts 

1.  Eligibility 

The  regulations  promulgated  in  1980 
which  established  the  voluntary 
certification  program  for  aftermarket 
parts,  limited  certification  to  thirteen 
parts  which  had  defined  ECP  (emission 
critical  parameter]  categories.  As  a 
result  of  the  court  case  brought  by 
aftermarket  specialty  part  industry 
representatives,  EPA  was  directed  to 
either  develop  further  its  reasoning  for 
limiting  certification  access  or  provide  a 
means  by  which  other  emission  related 
aftermarket  parts  can  be  certified.' ' 

As  proposed  in  the  NPRM  and  set 
forth  in  these  final  rules,  all 
manufacturers  of  emission  related 
aftermaricet  parts  are  now  eligible  to 
participate  in  the  voluntary  certification 
process.  EPA  has  developed  testing 
criteria  for  the  certification  of  emission 
related  parts.  These  testing  criteria  will 
give  reasonable  assurance  that  use  of 
these  parts  will  not  cause  vehicles  to  fail 
to  meet  emission  standards. 

While  EPA  is  allowing  emission 
related  specialty  (i.e.,  add-on)  parts  to 
participate  in  this  certification  program, 
the  main  purpose  of  this  program  is  to 
facilitate  the  maintenance  and  repair  of 
an  owner's  vehicle  by  making  good 
quality  parts  available  for  that  purpose. 
It  is  not  EPA's  intention  to  encourage 
repair  facilities  to  remove  a  primary 
OEM  emission  control  component  that  is 
still  properly  operating  (i.e.,  a  low 
mileage  part  with  no  overt  or 
driveability  malfunction)  in  order  to 
install  a  certified  aftermarket  part. 
While  certified  aftermarket  parts  must 


■0  In  thii  section,  where  appropriate.  EPA 
responds  to  certain  comments  on  the  NPRM. 
Responses  to  other  signiHcant  comments  are  in  the 
"Summary  and  Analysis  of  Comments"  which  has 
been  placed  in  the  public  docket  for  this  rulemaking. 

' '  The  court  cas«  only  directed  EPA  to  reconsider 
certification  of  specialty  parts.  SEMA  v. 
RuckelshauB.  720  F2d  at  137-138.  However.  EPA 
has  decided  it  is  appropriate  to  include  all  emission 
related  parts  in  this  category. 


undergo  testing  that  demonstrates  their 
compliance  with  warranty  requirements, 
the  part  manufacturer  does  not  have  to 
demonstrate  a  pari'a  durability  and 
emission  performance  as  extensively  as 
a  vehicle  manufacturer  must  do  in 
certifying  a  vehicle.  While  EPA  sees  that 
increased  part  availability  as  a  result  of 
this  certification  program  will  generally 
be  beneficial,  use  of  a  certified 
aftermarket  part  to  replace  a  properly 
functioning  OEM  component  may  not 
always  be  in  the  beat  interest  of  air 
quahty.  Thus,  EPA  iatends  to  monitor 
the  use  of  certified  parts.  If  the  Agency 
determines  that  these  parts  are  being 
used  in  a  manner  that  is  detrimental  to 
air  quality,  EPA  will  consider  amending 
these  regulations  to  address  that 
situation. 

Consistent  with  EPA's  past  practice, 
the  certifying  manufacturer  of  an 
aftermarket  part  must  not  only 
demonstrate  the  part  complies  with 
emission  standards  during  certification 
demonstration,  but  also  attest  that  the 
part  does  not  cause  a  substantial 
increase  to  emissions  in  any  other 
normal  vehicle  driving  mode  not 
represented  dimng  certification  or 
compliance  testing.  Parts  that  cannot 
meet  these  demonstration  criteria  are 
called  defeat  devices.  For  example,  EPA 
is  concerned  about  electronic  devices 
such  as  replaceable  PROM's 
(programmable  read  only  memory  chips) 
which  store  many  of  the  operating 
parameters  of  the  emission  control 
system  used  by  the  vehicle's  on-board 
computer.  Aftermarket  PROM's  could  be 
programmed  to  operate  adequately 
under  Inspection/Maintenance  testing 
or  under  FTP  testing,  yet  cause  a 
substantial  loss  in  emission  control  in 
normal  vehicle  operating  modes  not 
represented  by  one  or  both  of  these  two 
test  cycles.  This  might  be  due  to  lack  of 
design  sophistication  or  deliberate 
design  intent  (i.e.,  performance 
enhancement).  Whatever  the  cause,  if 
EPA  obtains  data  showing  that  a  part  is 
a  defeat  device,  that  part  will  be 
decertified.  I 

2.  Warranty  Obligations 

The  final  rules  clarify  the  existing 
requirement  (40  CFR  85.2117)  that  all 
certified  aftermarket  parts  must  be 
warranted  by  the  part  manufacturer  not 
to  cause  emission  noncompliance  of  the 
vehicle  on  which  it  is  installed.  The 
amended  rules  clarify  that  this  warranty 
applies  for  the  remainder  of  ..\e  useful 
life  of  the  vehicle  on  which  the  part  is 
installed.  The  original  vehicle 
manufacturer  is  required  to  honor  all 
valid  emission  performance  warranty 
claims  involving  any  and  all  properly 


installed  certified  parts.'*  The  vehicle 
manufacturer  may  then  obtain 
reimbursement  from  the  certified  part 
manufacturer  for  a  vahd  warranty  claim 
caused  by  the  certified  part  according  to 
procedures  described  later  in  these  final 
rules. 

The  basic  performance  warranty 
requirements  contained  in  40  CFR 
85.2103  for  vehicles  are  unchanged  by 
these  amendments.  However,  certain 
clarification  is  warranted  here. 
Basically,  the  owner  is  eligible  for 
warranty  repair  if  his  or  her  vehicle  has 
been  properly  maintained  and  used  yet 
fails  an  EPA  approved  state  or  local  I/M 
test  during  the  vehicle's  useful  life  and 
the  owner  is  required  to  seek  repair  of 
the  vehicle  or  incur  some  other  sanction. 
Of  particular  interest  to  this  rulemaking, 
the  vehicle  manufacturer  is  required  to 
repair  or  replace  without  charge  those 
certified  emission  related  components 
necessary  to  remedy  that  emission 
failure  if  it  occurs  within  the  prescribed 
warranty  period.  Warranted 
components  include  all  OEM  emission 
related  components  and  any  certified 
aftermarket  component  installed  on  the 
vehicle.  For  vehicles  in  operation  less 
than  24  months  or  24,000  miles,  any 
emission  related  repairs  to  the  vehicle 
are  covered  by  the  warranty.  After  24 
months  or  24,000  miles,  only  those  parts 
installed  for  the  sole  or  primary  purpose 
of  reducing  emissions  are  covered  by 
the  performance  warranty. 

Certified  parts  and  systems  shall  be 
warranted  for  the  remaining  warranty 
period  of  the  vehicle.  Since  these  parts 
could  be  installed  on  a  vehicle  with  low 
mileage,  the  part  manufacturer  must  be 
prepared  to  warrant  its  parts  for  the  full 
warranty  period  of  the  vehicle  (e.g.,  for 
the  full  useful  life  of  5  years  or  50,000 
miles  for  primary  emission  control 
devices  installed  on  light-duty  vehicles). 
Since  the  OEM  is  only  required  to 
warrant  certain  emission  related  parts 
for  2  years  or  24,000  miles  under  tiie 
performance  warranty,  the  aftermarket 
part  manufacturer  is  likewise  only 
required  to  warrant  its  comparable  parts 
for  that  same  period,  even  if  the  OE\l  is 
required  to  warrant  its  part  for  an 
interval  greater  than  the  2  years  or 
24,000  miles  under  the  defect  warranty. 

In  the  NPRM,  EPA  proposed  an  option 
that  would  have  allowed  vehicle 
manufacturers  to  deny  warranty 
coverage  to  a  vehicle  owner  when  a 
certified  specialty  part  was  determined 
to  be  the  cause  of  a  performance 


"  If  an  original  vehicle  manufacturer's  authorized 
service  facility  improperly  installs  a  certified  part, 
the  vehicle  manufacturer  is  still  required  to  honor 
the  performance  warranty  claim. 
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warranty  claim.  EPA  had  suggested  that 
since  specialty  parts  were  typically  add- 
on parts  not  used  primarily  for 
maintenance  and  repair,  as  specifically 
covered  in  the  warranty  provisions  of 
section  207(b)  of  the  Act,  they  could  be 
denied  warranty  repair  by  the  vehicle 
manufacturer  if  the  failure  was  related 
to  the  add-on  part.  Under  this  proposed 
option  the  vehicle  owner  would  go 
directly  to  the  certified  specialty  part 
manufacturer  for  warranty  coverage. 

A  number  of  commenters  pointed  out 
problems  with  the  definition  of  specialty 
parts  in  the  NPRM.  It  was  unclear 
whether  the  NPRM  definition  of 
specialty  parts  mcluded  parts  which 
provide  a  necessary  repair  or 
replacement  function  as  well  as  an 
additional  feature  or  function. 
Commenters  contended  that  these  parts 
do  not  fit  the  definition  proposed  by 
EPA.  They  stated  that  consumers  may 
buy  these  parts  for  convenience  and/or 
cost  savings,  with  no  intention  of 
altering  the  vehicle's  emission  system. 
This  is  contrary  to  EPA's  contention  in 
the  NPRM  that  consumer's  generally 
purchase  specialty  parts  with  the 
knowledge  and  intent  of  altering  the 
vehicle's  emission  control  system.  Thus, 
these  commenters  requested  that 
specialty  parts  should  be  treated  the 
same  as  all  other  certified  aftermarket 
parts  and  that  OE  manufacturers  should 
not  be  allowed  to  deny  warranty  repairs 
for  problems  caused  by  a  certified 
specialty  part 

Based  on  these  comments,  EPA  can 
see  difficulties  in  clearly  defining  what 
constitutes  a  specialty  part.  The 
difficulty  rests  in  determining  whether  a 
part  provides  a  repair  or  maintenance 
function  to  warrant  certification.  It 
appears  that  many  parts  will  fall  into 
this  category  of  providing  both  a 
replacement/maintenance  function  and 
some  additional,  unnecessary 
enhancement. 

On  the  other  hand,  in  their  comments 
to  the  NPRM,  vehicle  manufacturers 
supported  the  optional  treatment  of 
certified  specialty  parts  based  on  the 
concern  that  OEM  dealerships  would 
not  know  how  to  diagnose  and  repair 
problems  caused  by  specialty  parts 
which  were  designed  to  perform 
substantially  different  fimctions  than 
OEM  parts.  However,  as  indicated 
above,  many  parts  that  normally  are 
considered  specialty  parts  also  serve  a 
replacement  function.  For  such  parts,  the 
OEM  dealership  generally  should  be 
able  to  determine  if  the  replacement 
features  of  the  specialty  part  are 
performing  adequately.  Diagnosis  of 
problems  due  to  parts  other  than  the 
specialty  part  should  further  allow  the 


repair  facility  to  assess  whether  the 
specialty  part  is  significantly 
contributing  to  the  emissions 
noncompliance.  Additionally,  EPA 
expects  that  major  suppliers  of  specialty 
equipment  will  make  diagnosis  and 
repair  information  available  to  repair 
facilities.  Finally,  manufacturers  can 
verify  their  diagnosis  by  removing  the 
specialty  equipment  and  returning  the 
vehicle  to  its  OEM  configuration.  EPA 
recognizes  that  this  could  be  relatively 
expensive  and  would  expect  repair 
facilities  only  to  take  this  action  when  it 
is  quite  likely  that  the  specialty  part  is 
at  fault. 

Specialty  parts  certified  according  to 
the  rules  being  promulgated  today  will 
have  demonstrated  their  emission 
control  capability.  EPA  expects 
warranty  claims  due  to  certified 
specialty  parts  to  occtu-  no  more 
frequently  than  for  any  other  certified 
part.  Thus,  specialty  part  warranty 
claims  should  be  relatively  rare.  Given 
the  difficulty,  complexity  and  potential 
confusion  associated  with  trying  to 
implement  a  separate  warranty  system 
for  specialty  parts  and  the  expected 
infrequent  occurrences  of  certified 
special^  part  warranty  claims,  EPA 
cannot  justify  a  separate  specialty  part 
warranty  system.  Thus,  for  all  of  the 
above  reasons,  these  final  rules  clarify 
that  warranty  claims  involving  certified 
specialty  parts  will  be  handled  in  the 
same  way  as  all  other  claims  involving 
certified  parts  as  suggested  by  certain 
commenters.  However,  EPA  may 
reconsider  the  proposed  option  if  the 
need  arises  in  the  future. 

3.  Certification  Emissions  Test 
Requirements 

a.  Certification  using  ECP's.  As  noted 
eariier,  today's  final  rules  do  not  change 
the  regulations  currently  allowing 
certification  using  ECP's  (emission 
critical  parameters).  Specifically, 
today's  rules  do  not  add  or  delete  any 
part  categories  that  are  eligible  to  certify 
using  ECP's.  Several  commenters 
expressed  an  interest  in  expanding  the 
ECP  parts  list.  EPA  believes  the 
approach  of  using  ECP's  is  a  sound  one, 
as  well  as  the  most  straightforward 
procedure  for  certifying  parts  in  cases 
where  it  is  possible  to  develop  ECP's. 
EPA  encourages  industry  initiatives  to 
develop  additional  categories  of  ECP's 
for  the  certification  of  aftermarket  parts. 
It  is  one  approach  that  meets  the  needs 
of  a  part  manufacturer  to  certify  at 
reasonable  cost  and  gives  reasonable 
assurance  that  the  specific  part  will 
work  properly  for  its  useful  life. 

Any  expansion  of  the  ECP  list  will 
require  another  EPA  rulemaking.  In  the 
meantime,  this  final  rulemaking  also 


allows  all  part  manufacturers  to  certify 
their  emission  related  aftermarket  parts, 
whether  or  not  their  parts  have  defined 
ECFs,  through  FTP  testing. 

b.  Certification  using  the  FTP.  As 
proposed  in  the  NPRM,  the  regulations 
being  promulgated  today  permit  a  part 
manufacturer  to  conduct  FTP  emission 
testing  to  demonstrate  emissions 
comphance  by  vehicles  using  its  part." 

For  aftermarket  parts  determined  not 
to  accelerate  the  deterioration  of  other 
preexisting  emission  related  parts,  the 
actual  test  procedure  will  require  two 
FTP  tests,  the  first  in  the  test  vehicle's 
original  configuration  and  the  second 
with  the  aftermarket  part  installed.  To 
obtain  certification,  the  difference  of 
emissions  between  the  two  tests  must 
be  less  than  the  smallest  "certification 
vehicle  emission  margin"  of  all  the  OEM 
engine  families  on  which  the  part  is 
specified  for  use  by  the  part 
manufacturer.  "Certification  vehicle 
emission  margin"  for  a  certified  engine 
family  means  the  difference  between  the 
EPA  emission  standards  and  the 
average  FTP  emission  test  results  of  that 
engine  family's  emission-data  vehicles 
at  the  projected  full  useful  life  mileage 
point  (full  useful  life  mileage  for  light- 
duty  vehicles  is  presently  50,000  miles 
and  for  light-duty  trucks  is  120,000  miles) 
obtained  by  the  OE  manufacturer  during 
vehicle  certification. 

Aftermarket  parts  accelerating 
deterioration  of  other  OEM  emission 
related  parts  ordinarily  will  require  only 
one  test  on  a  worst-case  vehicle.  The 
vehicle  with  the  part  installed  must  be 
driven  for  its  useful  life  and  then 
emission  tested  to  determine  compliance 
with  applicable  standards. 

Several  commenters  indicated  that 
EPA  should  not  allow  the  part 
manufacturers  to  use  up  the  emission 
margin  created  by  the  OEM  during 
vehicle  development  and  certification. 
Vehicle  manufacturers  commented  that 
this  margin  is  necessary  to  allow  for 
production  differences  and  other  factors 
which  might  cause  an  emission  increase 
to  be  detected  during  selective 
enforcement  auditing  (SEA)  >*  or  in-use 
compliance  testing  (e.g.,  recall).  >• 


"  However,  as  discussed  later  in  this  notice,  in 
order  to  minimize  testing  expenses  for  parts 
manufacturers.  EPA  is  eliminating  (or  reducing) 
durability  testing  req'iirements  for  certain  parts. 

••  Under  section  20e(b)  of  the  Act  EPA 
implements  the  SEA  progrmn  involving  assembly 
line  emission  testing  to  determine  wfaether  new 
motor  vehicles  or  new  motor  vehicle  engines 
conform  with  applicable  emissions  regulations. 

'*  Under  section  207(c)  EPA  implements  what  is 
sometimes  referred  to  as  its  recall  program.  Vehicle 
manufacturers  are  required  to  recoil  and  repair  a 
class  of  vehicles  if  EPA  determines  that  a 
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However.  In  the  1983  court  case 
raviewlng  the  1080  wnulations,"  EPA 
was  elteady  challenged  on  the  issue  of 
aOowing  an  increase  in  emissions  during 
aftennaiket  parts  certification.  The 
Motor  Vehide  Manufocturers 
Association  (MVMA]  aigued  that  parts 
should  be  certified  to  a  "no  increase" 
Standard  EPA  argued  that  the 
regulations  need  onfy  require  that  a  part 
not  cause  a  vehicle  to  exceed  emission 
staadards.  not  that  die  part  cause  no 
emissions  increase.  The  court  upheld 
B'A's  hiterpwtatiou  as  being  consistent 
With  section  207  of  the  Act.  The  statute 
snjrs  nothing  about  prohibiting  certified 
ptrts  fmu  causing  any  increase  in 
efldssions.  Its  only  concern  is  that  a 
vehicle  fai  wUch  parts  are  installed 
c  onpiy  wini  emission  standards. 

fYoB  an  eDiission  perspectivei  EPA 
wooM  prefer  not  to  dlow  any  endssions 
increase  dee  to  die  installation  of 
aftermarket  parts.  However,  in  order  to 
treat  pHt  nuf^Bcturers  with  similar 
ei|eily  to  vehide  manufectnrerei  the 
Agsncy  will  not  prohibit  afteimatket 
part  Tnanaisctuwrs  troai  asteg  up  the 
Gartificatfan  veMde  emission  mergin 
daring  certification.  Vriiide 
maaatactmrs  Bwy  comply  with 
certtfication  requirements  by  certifying 
at  a  lavel  equal  to  or  below  the  emission 
staadaida.  EPA  does  not  believe  it  is 
necessary  or  equitable  to  reqaire 
another  set  of  lower  stmdards  (i.e., 
lower  than  die  vehide  emission 
standards  listed  in  the  regulations)  to 
which  the  part  manubcturer  must 
certify,  if  the  part  manufacturer 
deannstrates  thet  its  part  when 
installed  will  not  cause  this  original 
emission  standard  to  be  exceeded. 
Moreover,  EPA  esqiects  that  any 
potential  emission  increase  due  to  some 
aftermarket  parts  using  up  some  of  this 
certification  margin  will  be  small. 
AdditiooaUy,  the  SEA  and  in-use 
compliance  programs  are  unaffected  by 
this.  For  the  SEA  program  OEM 
compliance  is  based  on  the  performance 
of  assembly  line  vehicles  equipped  with 
OEM  components.  For  the  in-use 
compliance  program  nonconfoimity 
determination  will  not  be  based  on 
vehicles  with  unrepresentative 
emissions  caused  by  non-OEM  parts. 
Therefore,  the  vehicle  manufacturer  is 
not  in  jeopardy  of  failing  emission 
standards  in  these  prop-ams  due  to  the 
installation  of  aftermarket  parts. 
Further,  this  potentially  small  total 
emission  increase  should  not  result  in  an 
appreciable  increase  in  performance 


•nbttantiai  number  are  failing  in  lue  during  their 
naefiil  Um  ev«a  ttaoogh  pnai>eriy  maintained  and 
ntad. 

■•  APRA  V.  BPA,  7Z0  F^  at  142. 


v,rarranty  eatseion  test  failures.  The  I/M 
programs  cnrrcnd|r  in  place  have 
relatively  high  short  test  emission 
standards.  Few  pR)perly  maintained  and 
functioning  vehicles  wmld  be  expected 
to  fail  these  short  test  standards  due  to 
part  certificatian  asiag  op  some  of  the 
original  certification  veiiide  emission 
margin.  Moreover,  a  certified  part 
manu&wturer  has  a  strong  incentive  not 
to  certify  or  prodtsce  parts  that  would 
use  up  so  mndi  of  the  vehide 
certificatnn  maigfai  as  to  make  it  likely 
that  a  vehicte  would  feil  an  emission 
test  nnce  the  part  manufacturer  must 
warrant  its  parts  and  reimburse  vehicle 
manu£M:tnrers  if  a  certified  part  causes 
a  vehicte  to  fail  a  short  test  Thxis,  die 
Agency  has  condaded  that  it  is  not 
necessary  to  adopt  more  stringent 
certification  requirements  for  part 
manufacturera  and  the  part 
manufacturer  need  only  abovt  that  its 
parts  will  not  cause  vehicles  in  which 
tha  part  is  installad  to  exceed  emission 
standards. 

After  the  certification  process,  both 
part  and  vehicle  manufactiners  are 
responsible  on  their  own  to  asstne  that 
standards  will  be  met  in-use.  EPA  has 
established  strong  incentives  for  part 
and  vehicle  manttfactnrers  to 
demonstrate  in-use  compliance.  As 
discussed  ebove,  vehicle  manufacturers 
have  to  meet  SEA  and  in-use 
compliance  requirements  in  addition  to 
honoring  the  performance  warranty, 
while  aftermarket  part  manufacturers 
must  honor  performance  warranties  and 
reimburse  vehicle  manufacturers  for  die 
cost  of  vehicle  warranty  repair  if  the 
certified  parts  caese  emission  failtires. 
One  vehicle  manufacturer  expressed 
concern  that  emission  failure  during  in- 
use  compliance  (recall]  testing  under 
section  207(c)  of  the  Act  may  increase 
due  to  provisions  of  this  certification 
program.  The  commenter  explained  that 
the  vehicle  manttfacturer  should  not  be 
forced  to  recall  vehicles  which  fail  to 
meet  standards  due  to  aftermarket  part 
installation.  The  Agency  cturentiy 
considers  the  representativeness  of  each 
vehide  tested  in  the  recall  program.  EPA 
will  continiw  to  screen  vehicles  to 
ensure  that  the  emissions  of  the  vehicles 
(when  tested  by  EPA)  are  not  made 
unrepresentative  by  the  use  of  non-OEM 
parts.  Nonconformity  determinations,  as 
they  pertain  to  vehicle  manufacturers, 
will  not  be  based  on  vehicles  with 
unrepresentative  emissions  caused  by 
non-OEM  parts. 

One  commenter  stated  that  EPA 
should  account  for  the  effect  of  multiple 
parts  on  emissions.  The  commenter 
theorizes  that  interaction  of  several 
aftermarket  parts  may  cause  emissions 


to  increase  beyond  diat  nonnally 
expected  by  simply  accounting  for  the 
emissions  increase  of  each  hidividaal 
component.  The  comoenter  believes 
tiiat  the  part  oertificaion  test  procedure 
may  not  adequately  account  for  this 
possible  effed  and  that  ns-use  vehicles 
equipped  with  multipfe  parts  may 
exceed  standards. 

EPA  docs  not  expect  a  signiflcant  air 
quality  nnpact  from  mdtiple  aftermarket 
part  usage.  Since  aaoat  OEM  parts  are 
desi^ied  to  be  darabis  for  the  fciU  useful 
life  of  die  vdikde,  EPA  expects  few  of 
these  parts  to  be  replaced  before  504)00 
miles  in  use.  Muhipla  fsifaires  of  CMBM 
parts  are  evoi  more  millkely. 
Furthermore,  die  coast  of  appeals  has 
aheady  addressed  a  concern  raised  by 
the  MVMA  on  tha  potential  effect  of 
multi|rie  ^tsfmaricet  parta  on  in-use 
emissions.  >*  APRA  v,  EPA  considered 
parts  certified  oshig  BCPS.  MVMA 
argued  diat  several  certified  parts,  each 
of  whidi  only  cause  soma  increase  in 
eminions.  togethar  aright  result  in  a 
failure  (daring  I/M  teiting).  However, 
the  cool  slated  diat  codi  a  result  is 
entire^  specdativ*  and  not  a  basis  for 
overtoming  the  rules.  EPA  beheves  the 
same  reasoning  applies  to  this 
nilemaking.  Since  the  possibility  of  a 
mdtiple  cunponent  fcdhire  ia  likely 
small  and  thne  is  no  currently  available 
evidence  that  sadi  iailurea  are  occarring 
in  use,  EPA  has  no  basis  oi  which  to 
revise  die  regulations  to  accommodate 
this  issue  at  this  time.  If  evidence 
becomes  svaUable  at  some  hiter  date 
confirnung  a  problem  with  failures 
caused  by  multiple  aftermarket  part 
usage.  EPA  will  readdress  diis  issue  at 
that  time. 

4.  Denying  Use  of  Short  Tests  for 
Aftermarket  Parts  Certification 

Aftermarket  part  manufacturers 
continue  to  prefer  the  use  of  short  tests 
rather  tiian  the  FTP  as  a  basis  for 
certification  of  parts,  pointing  out  that 
short  tests  are  less  expensive  to  conduct 
than  the  FTP.  Allowaig  short  test  use  in 
certification  would  reduce  certification 
costs  compared  to  a  program  relying  on 
FTP  test  results.  The  aftermarket  part 
manufacturers  also  commented  that 
section  207(b)  emission  performance 
warranty  claims  only  result  hom  failure 
of  EPA  approved  short  tests,  not  the 
FTP.  Therefore,  they  contend,  it  is  only 
necessary  that  the  manufacturer 
demonstrate  compliance  with  the  short 
tests,  not  with  the  FTP. 

In  SEMA  V.  Ruckalsbaus,  \ha  court 
stated  that  section  207(a)(2)  of  die  Act 
neither  prevents  use  of  the  short  test  for 
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parts  certification  purposes,  nor  does  it 
require  EPA  to  use  short  tests  as  a  basis 
for  certification.  The  court  went  oa  to 
say  that  there  may  be  valid  policy 
reasons  for  reiecting  short  tests^"  and 
directed  EPA  to  better  explam  its 
rationale  before  doing  so. 

In  the  NPRM,  EPA  presented  its 
reasons  for  proposing  to  prdubit  use  of 
a  short  test  for  certification  fitwa  both  a 
policy  and  technical  perspective. 
Several  comraenters  still  argued  for  the 
use  of  alternative  short  tests  for 
certification  oi  aftermarket  parts.  To 
effectively  analyze  the  suitability  i^ 
various  types  of  short  tests  for 
aftermarket  part  certificatkm,  this 
section  is  divided  into  three  groupings: 
(a)  The  existing  I/M  short  tests  currently 
listed  in  the  federal  regulations;  (b)  the 
alternative  non-FTP  tests  not  listed  in 
the  federal  regulations  but  considered  in 
the  preamble  of  the  NPRM;  and  (c)  the 
cold  505  (Bag  1)  portion  of  tiie  FTP  test, 
a  short  test  not  specifically  considered 
in  the  NPRM  but  recommended  in  the 
comments. 

a.  Existing  l/M  short  tests.  These  final 
rules  do  not  adc^  any  existing  I/M 
short  test  for  certification  under  this 
program.  EPA  does  not  believe  that  I/M 
short  tests,  standing  alone,  are  adequate 
for  certification  purposes. 

EPA  does  not  acc^  the  argument 
made  by  part  manufacturers  that  the 
I/M  short  test  must  be  used  for 
certification  because  it  is  the  only  basis 
for  determining  performance  warranty 
claims.  Congress  has  empowered  EPA  to 
ensure  that  vehicles  meet  all  ai^ilicable 
emission  standards  for  their  statutory 
useful  life.  EPA  does  not  believe  it  can 
satisfy  this  purpose  with  the  I/M  short 
test  alone  and  as  a  policy  matter  EPA 
does  not  believe  it  would  be  appropriate 
to  attempt  to  do  so. 

To  carry  out  Congress'  intent.  EPA 
has  published  regulations  that  spc^  out 
the  manufacturer's  certification  and  in- 
use  conqitiance  responsibihties.  which 
at  times  exceed  p^ormance  warranty 
responsibilities.  For  example,  wrfiile 
many  original  vehicle  parts  have 
performance  warranty  covereige  for  only 
2  years  or  24,000  miles.  EPA  has 
determined  that  some  of  these  parts  are 
either  too  critical  to  emission 
performance,  or  not  sufildently  likdy  to 
be  serviced  in  use.  to  allow 
manufacturers  to  replace  the  part  at 
intervals  as  low  as  24.000  miles  during 
certification  vehide  mileage 
accumulation.  In  40  CFR  86J)88-2Ss  EPA 
established  minimiinn  emission  part 
change  intervals  required  during 
certification  vehicle  durability 
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demonstaation  diet  go  beyond  fte 
performance  warranty  reqniicmcnts.  bi 
many  cases,  whde  a  vdiide 
mamifacturer  outy  only  wanmrt  a 
certain  part  (e.g.,  igmtioB  wires, 
emission-relat^  hoses  and  tdoes)  for  2 
years  ot  244)00  miles  under  die 
peiformance  warranty,  that  same  part 
would  be  cov«ed  under  the  2Q7(a) 
defect  warranty  up  to  5  years  or  50,000 
miles,  and  that  manufacturer  may  not  be 
allowed  to  change  that  same  part  on  the 
dnrabihty  test  vehide  for  the  entire 
certification  mileage  accumtdation  cycle 
(SOAIO  miles  for  LDV's).  Hhis,  EPA 
believes  it  would  be  inappropriate  and 
inequitable  to  8lk>w  certified 
aftermarket  parts  to  meet  only  section 
axi7(b)  short  test  requirements  while  the 
O^  parts  diey  are  intended  to  replace 
are  subject  to  a  5  year/ 50,000  mile 
defect  warranty,  and  often  must 
demonstrate  compliance  under  the  much 
more  stringent  FTP  lest,  inch^iing  fudi 
useful  life  durability  requirements. 

Moreover,  frwn  a  more  technical 
perspective,  EPA  does  not  believe  it 
should  adopt  the  I/M  short  tests  for  part 
certification.  Existing  I/M  short  tests 
were  not  designed  to  predid  acetB-atdy 
in  every  case  actual  vehide  or  emission 
part  performance  under  the  wide  range 
of  operating  conditions  typically 
encountered  in  use.  I/M  short  tests  are 
used  to  screen,  in  a  short  time  period, 
latge  numbos  of  vehicles  that  have  , 
already  passed  certification  and 
assemMy  line  testing  requirements  using 
the  fun  FTP  and  to  identify  vehides  with 
atypically  high  emissions  which  need 
maintenance  or  repair.  Working  widiin 
these  severe  constraints,  die  short  test  is 
designed  specifically  to  be  a  screening 
tool;  it  is  not  a  predicting  tool. 

Faced  with  technical  and  practical 
implementation  constraints  (discussed 
at  length  in  the  NPRM  and  the  Summary 
and  Analysis  of  Comments  to  this 
nilemaking),  it  was  appropriate  for  EPA 
to  optimize  die  I/M  short  tesf  s 
effectiveness  as  an  in-use  inspection 
screening  tool  of  vehides  that  had 
demonstrated  compliance  in 
certification  and  SEA,  wjdi  no  hitention 
of  ever  using  the  I/M  short  test  for  a 
part's  certification  demonstration.  The 
optimization  was  accomplished  by 
minimizing  the  chances  tiiat  a  vehide 
capable  of  passing  the  FTP  test  would 
fail  the  short  test  (minimize  errors  of 
commission]  while  at  the  same  time 
catching  vehides  with  peulicululy  high 
emissions  which,  if  repaired,  would 
result  in  the  greatest  emission  benefit 
per  failing  vehicle,  bt  pertictilar,  tikis 
was  achieved  by  setting  I/M  test 
standards  so  that  the  typical  vducle 
failing  die  existing  I/M  short  tests  and 


standards  wonk)  mod  Idieiy  be 
expected  to  have  FTP  endcsion  Ievel| 
above  the  FTP  standards.  While  ttia 
gives  the  Agency  reasonable  confidsnee 
diat  die  I/M  tests  will  catch  parlkndarty 
high  emitters  that  would  fa9  die  FTP 
am!  will  not  inappropriately  fail  many 
vehicles,  the  exiting  I/M  short  tests  do 
not  accarately  identify  every  vehide 
which  wouM  aieet  die  Federal  FTP 
emission  standvds  and  every  vddde 
which  woold  fefl  to  meet  tfiose 
standards. 

The  discussion  above  outlines  the 
effectiveness  of  current  short  tests  in 
screening  many  vehicles  to  identify 
potential  FTP  failures,  and  appropriately 
providing  warranty  repair  for  some  high 
emitters  in  the  current  population  of  in- 
use  vehicles.  EPA  believes  that  the 
current  I/M  short  tests  are  reasonably 
effective  and  correlate  reasonably  well 
with  the  FTP  for  these  purposes  laigdy 
because  the  vehides  being  tested  in-use 
were  certified  and  produced  to  pass  the 
FTP  standards.  EPA's  daborate 
preproduction  certification  and  end  of 
production  line  programs  are  ia  place  to 
continually  verify  FTP  compliance  of 
vehides  as  produced.  Since  certified 
vehide  designs  have  passed  the  FTP. 
and  assembly  line  vehides  have  passed 
or  are  subject  to  FTP  testing  in  the  SEA 
process,  EPA  is  reasonably  confident 
that  most  properly  maintained  vehides 
in-use  will  meet  FTP  emission 
standards. 

Under  the  present  system,  ace  of 
existing  short  tests  serves  the  porpoae  of 
section  207(b)  by  protecting 
manufacbtfers  from  errors  of 
commission,  while  saffidently 
protecting  consumers  and  the 
environment  by  identifying  hi^  emitting 
vehicles  and  providing  an  eoonomit^ 
means  for  ensuring  repair  of  those 
vehicles.  However,  die  present  system 
relies  on  the  fact  that  FTP-based 
certification  and  odective  enforcement 
auditing  bdp  redoce  die  risk  that  o^er 
vehides  may  be  exceeding  standards  in- 
use  By  contrast  EPA  has  no  data  on 
how  effective  the  corrent  short  tests 
would  be  in  flagging  FTP  foihues.  or 
how  wril  they  wodd  "reasooaUy 
correlate"  witii  die  FTP.  if  vefaide/part 
designs  not  certified  for  FTP  famiplianre 
were  also  included  in  the  in  use 
popdatioa  However,  EPA  expects  that 
the  addition  of  numerous  "new" 
vehicle/pert  designs,  not  previoudy 
certified  under  die  FTP  or  subject  to  any 
FTP  aodits,  would  significantiy  increase 
ths  variabihty  between  endsdon  resdts 
that  woold  be  obtained  snder  I/M  short 
tests  and  diat  would  be  expected  ander 
the  FTP  and  increasadie  risk  that  more 


I 

32572         Federal  Regbter  /  Vol.  54.  No.  151  /  Tuesday.  August  8.  1989  /  Rules  and  Regulations 


vehicles  passing  the  short  tests  would 
fail  the  FTP  (or  vice  versa). 

In  determining  whether  to  use  short 
tests  to  certify  aftermarket  parts,  the 
close  relationship  between  the 
effectiveness  of  the  current  I/M  short 
tests  and  the  FTP-tested  design  of  the  in- 
use  vehicles  is  particularly  important. 
As  noted  earlier,  aftermarket  part 
manufacturers  argued  that  it  was  only 
necessary  to  demonstrate  compliance 
with  approved  short  tests  since  only 
these  short  tests  would  be  used  to 
assess  in-use  compliance  of  the  part  and 
to  initiate  a  performance  warranty  claim 
for  which  the  part  manufacturer  would 
be  responsible.  Moreover,  a  vehicle  with 
an  aftermarket  part  installed  is,  in 
effect,  a  new  vehicle/part  combination 
which  may  or  may  not  have  been 
designed  and  produced  to  pass  the  FTP. 
Thus,  if  the  part  manufacturers' 
comments  were  adopted,  and  part 
certiflcation  was  permitted  based  on 
existing  short  tests,  EPA  would  not  have 
confidence  that  the  short  test  results 
would  "reasonably  correlate"  with  FTP 
results,  given  the  new  vehicle/part 
combination. 

As  discussed  above,  allowing 
aftermarket  part  certification  relying 
upon  only  the  existing  short  tests  for 
new  vehicle/part  combinations  likely 
would  decrease  the  degree  of  correlation 
between  the  I/M  short  tests  and  the 
FTP.  Two  undesirable  results  could 
occur.  First,  in-use  emissions  could 
increase  as  a  result  of  the  short  tests 
passing  more  vehicle/aftermarket  part 
combinations  that  would  fail  the  FTP. 
Second,  the  current  I/M  tests  could  fail 
more  in-use  vehicles  which  actually 
would  pass  FTP  standards  and  thus 
increase  improper  performance 
warranty  claims.  It  is  inappropriate  for 
EPA  to  establish  an  aftermarket 
certification  program  which  could 
unnecessarily  burden  the  current  I/M 
and  performance  warranty  programs 
with  more  improper  claims.  EPA  also 
believes  it  is  somewhat  inequitable  to 
allow  aftermarket  manufacturers  to 
meet  less  vigorous,  less  effective  tests 
than  required  of  OEM's. 

Finally,  while  performance  warranty 
(I/M)  testing  is  an  important  part  of 
EPA's  comprehensive  strategy  for 
controlling  air  pollution,  it  is  not  the 
only  component  in  EPA's  compliance 
program  strategy.  This  testing  is  not 
sufficient  or  adequate  outside  the 
context  of  the  vehicle  compliance 
program  to  ensure  emissions 
compliance.  The  I/M  performance 
warranty  program  was  implemented  to 
complement  the  certification  process  by 
efficiently  and  economically  identifying 
in-use  vehicles  with  abnormally  high 


emissions  so  that  they  might  be 
specifically  emission  repaired.  It  has 
been  EPA's  poUcy  to  use  an  integrated 
comprehensive  approach  to  meeting 
Congress'  goals.  Certifying  aftermarket 
parts  to  meet  only  performance 
warranfy  requirements  would  be 
inconsistent  with  EPA's  overall  policy 
approach  and  would  present  a  high  risk 
that  these  parts  would  not  allow 
vehicles  to  comply  with  emission 
standards. 

For  these  reasons,  EPA  continues  to 
reject  any  of  the  existing  approved  short 
tests  as  the  basis  for  aftermarket  part 
certification. 

b.  Alternative  short  tests  considered 
in  the  NPRM.  Since  the  court  ruling, 
EPA  has  investigated  several  alternative 
short  tests  and  discussed  them  at  length 
in  the  NPRM.  These  tests  have  an 
advantage  over  currently  implemented 
I/M  short  tests  in  that  they,  like  the  FTP, 
may  be  loaded  tests  and  may  measure 
NOx  emissions  as  well  as  HC  and  CO. 
However,  in  comparison  to  directly 
utilizing  the  FTP,  these  tests  remain  at  a 
disadvantage  because  there  is  no  data 
that  show  how  well  these  tests  correlate 
with  the  FTP.  Furthermore,  no  standards 
have  been  established  by  EPA  that  can 
be  used  with  these  tests  to  determine 
compliance  with  Clean  Air  Act  (CAA] 
emission  standards.  Moreover,  these 
tests  have  not  been  reviewed  by  the 
technical  community  at  large  for  their 
acceptabilify. 

EPA  has  not  changed  its  position  that 
the  alternative  tests  considered  in  the 
NPRM  should  not  be  adopted  in  these 
final  rules.  EPA  did  not  receive 
comments  which  specifically  addressed 
the  first  three  alternatives  discussed  in 
the  NPRM.  Thus,  for  reasons  discussed 
in  the  NPRM  and  its  accompanying 
issue  paper,*'  those  tests  are  not 
adopted  in  these  final  rules. 

The  other  two  alternative  procedures 
discussed  in  the  NPRM  were  procedures 
proposed  by  SEMA,'°  In  each  case, 
SEMA  proposed  a  multi-tier  approach  to 
certification  testing.  Each  tier  attempted 
to  match  the  level  of  certification 
demonstration  strii^ency  to  the 
uncertainfy  of  the  part's  ability  to 
perform  properly.  Tlie  tiers  ranged  from 
accepting  engineering  judgment  to  FTP 
testing  a  vehicle  with  and  without  the 
candidate  aftermarket  part  installed  as 
adequate  demonstration  of  a  part's 
performance. 

SEMA  conunented  that  their 
proposals  were  not  adequately  reviewed 


'■  See  the  Public  Docket  »EN-84-08,  category  U- 

B-a. 

*°  See  the  NPRM  and  the  issue  paper,  docket 
numlwr  EN-S4-0B,  category  Q-B-6  for  a  detailed 
explanation. 


by  EPA  in  the  NPRM.  EPA  does  not 
agree.  In  the  NPRM  and  supporting  issue 
paper  EPA  pointed  out  a  number  of 
areas  where  further  development  of  the 
demonstration  criteria  required  to  carry 
out  SEMA's  proposals  was  necessary 
before  these  approaches  would  be 
justified.  EPA  did  not  receive  comments 
from  any  parfy,  including  SEMA  that 
addressed  the  development  of  the 
necessary  screening  criteria.  Therefore, 
for  the  reasons  discussed  in  the  NPRM 
and  the  issue  paper,  EPA  concludes  that 
there  is  no  adequate  basis  for  adopting 
the  SEMA  proposals.  Should  new 
information  be  submitted  which 
supports  the  SEMA  proposed 
procedures,  EPA  may  consider 
reevaluation  of  those  options  at  that 
time. 

c.  Proposed  cold  505  portion  of  the 
FTP  as  a  short  test  During  the  comment 
period  on  the  NPRM,  SEMA  suggested 
an  alternative  short  test  that  consisted 
of  using  the  bag  1  (cold  605}  portion  of 
the  FTP  in  lieu  of  using  the  entire  FTP 
for  certification  emissions  testing. 
SEMA  submitted  a  California  Air 
Resoiu-ces  Board  (CARB)  analysis 
involving  regressions  between  cold  505 
(bag  1]  and  corresponding  FTP  (all  3 
bags)  gram/mile  emission  results  from 
in-use  vehicles  in  CARB's  database. 
According  to  SEMA  the  CARB  analyses 
suggested  that  the  cold  505  emission 
results  could  possibly  be  used  to 
demonstrate  complianoe  by  "either 
meeting  an  appropriate  emission 
standard  or  by  showing  no  increase  in 
emissions."** 

The  cold  505  emissions  test  procedure 
was  not  considered  in  the  NPRM  and 
largely  for  this  reason  is  not  being 
adopted  with  this  final  rulemaking. 
However,  in  response  to  SEMA's 
suggestion,  EPA  has  analyzed  the 
technical  merits  of  this  alternative  short 
test.  EPA  believes  the  bag  1  portion  of 
the  FTP  can  be  used  to  reasonably 
screen  parts  for  compliance  with  the  full 
FTP  standard.  First,  this  alternative  test 
is  a  loaded,  transient  test,  overcoming 
critical  shortcomings  of  a  number  of  the 
tests  considered  in  the  NPRM.  Secondly, 
this  alternative  reflects  the  impact  on 
emissions  during  start  up  and  cold 
transient  performance,  two  operating 
conditions  not  evaluated  in  any  of  the 
other  short  tests  considered.  What  is 
lacking,  however,  is  an  appropriate 
standard  for  the  cold  505  test  which  can 
be  used  to  reasonably  assure  that 
vehicles  meeting  such  a  cold  505  test 
standard  with  an  aftermarket  part 
installed  would  also  be  expected  to 


»•  Docket  #EN-84-08.  Category  IV-D-4,  SEMA  « 
Comments. 
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meet  FTP  standards.  An  evaluation  of 
the  cold  505  short  test  alternative  and 
possible  cold  505  values  that  correspond 
to  FTP  standards  are  indoded  in  til» 
docket  to  this  mleniaking  in  a  report 
entitled.  "Using  the  Cold  U&  Emission 
Test  Procedure  for  Certification  of 
AfteniMket  Parts".«« 

Public  comment  on  this  new 
alternative  test  procedure  and  the 
appropriate  standard  is  necessary. 
Consequently,  elsewhere  in  today's 
Federal  Register.  EPA  is  proposing  ase 
of  the  cold  505  portion  of  the  FTP  as  an 
alternative  to  FTP  testing  for  the 
certification  of  aftennarket  parts.  EPA 
will  take  final  action  on  this  alternative 
test  procedure  based  on  comments  to 
that  proposal. 

5.  Durabilify  Requirements 

These  final  rules  promulgate  the 
durability  demonstration  requirements 
for  aftermarket  parts  proposed  in  the 
NPRM.»»  To  certify  an  aftermarket  part, 
the  part  manufacturer  must  prove  its 
part  will  operate  properly  (Le.,  not  cause 
emission  failure,  imacceptable 
driveability  or  safety  problems}**  for 
the  remainder  of  the  warranted  useful 
life  of  the  vehicle  on  which  the  part  is 
installed.  These  final  rules  are  adopting 
the  same  durability  (part  useful  life) 
requirements  for  aftermarket  parts  as 
are  required  under  vehicle  certification 
for  original  equipment  parts. 

EPA  has  established  what  the  Agency 
considers  to  be  the  minimum 
aftermartcet  part  durabiKfy 
demonstration  requirements  necessary 
to  assure  the  continued  satisfactory 
emission  performance  of  vehicles  on 
which  the  certified  parts  are  installed. 
EPA  has  selected  these  procediues  in 
order  to  minimize  the  cost  of  durabilify 
testing.  In  those  cases  where  durabilify 
testing  is  required,  EPA  does  recognize 
that  the  cost  of  demonstration  may  be  a 
disincentive  to  certification  (see  section 
F).  However,  continued  satisfactory 


•»  Docket  *ENu8M)B,  Category  fV— A. 

•*  Tbeae  reqnireineuts  address  deterioration  due 
to  mileage  aooonalatiaa  but  arguably  do  not  reflect 
deterioration  cauaed  by  aftlt  nwifture,  dirt  and 
other  phenomenon  that  age  a  part  or  system  over 
time.  White  EPA  does  not  explicitly  require  material 
and  workmanship  apedficationt  in  these  regulation 
revisions,  it  ia  Q>A's  iotcatian  that  the  pert 
manufactursf  wfli  ctaMider  a^ng  effects  in  its 
designs.  EPA  wiD  monitor  the  material  and 
structural  specifications  of  parts  and.  if  the  Agency 
detennine*  Ihcfe  is  a  high  risk  that  parts  will  not 
withstand  aging  effects  for  the  required  naeful  hfe. 
EPA  may  revise  these  regulations  to  address  this 
issue. 

**  The  Act  section  202(aK4).  states  EPA's 
responsibility  for  not  allowing  nse  of  devicea  or 
emissioR  designs  where  the  "*  *  *  device  system  or 
element  of  design  wiH  cause  or  contritrate  to  an 
unreasonable  risk  (o  paMfc  health  or  safety  in  its 
operation  or  funetfon.** 


emission  performance  over  the  expected 
life  of  the  part  is  necessary.  Cturently 
the  Agency  does  not  know  of  an 
alternative  scheme  which  would  be 
applicable  to  a  wide  range  of 
aftermarket  parts  and  yet  provide 
sufficient  assurance  of  aftermarket  part 
emission  performance  durabilify. 

To  establish  a  program  that  gives 
reasonable  compliance  assurance  at  a 
reasonable  cost,  EPA  has  categorized 
parts  by  the  minimal  level  of  durability 
demonstration  necessary  to  maintain 
sufficient  confidence  that  the  part  will 
not  contribute  to  excess  in-use 
emissions.  For  these  final  rules 
discussion,  the  categories  fall  under 
those  parts  requiring  no  testing  and 
those  parts  requiring  testing.  A  summary 
of  the  program  durability  requirements, 
and  the  decision  process  involved  to 
detennine  when  these  requirements 
appfy  to  a  specific  part  to  be  certified,  is 
shown  in  Attachment  I. 

a.  Parts  requiring  no  durability 
testing.  These  regulations  will  allow  a 
durability  exemption  for  certification  trf 
any  emission  related  parts  that  upon 
failure  normally  cause  a  noticeable 
vehicle  driveability  performance,  and/or 
fuel  economy  change  of  the  vehicle  at  a 
level  detectable  by  the  driver  and  likely 
to  result  in  near  term  repair.  Even  parts 
designed  primarily  for  emission  control 
will  be  considered  for  durabilify 
exemption  if  failure  of  these  parts  will 
normally  result  in  noticeable 
driveability  problems.^*  Due  to  the 
driveability  problems,  early 
maintenance  of  sudi  malfunctioning 
parts  will  likely  occur.  Thus,  since  in-use 
emissiiM)  problems  caused  by 
malfunction  of  these  parts  should  be 
short  term,  parts  property  assigned  to 
this  category  will  be  allowed  a 
durabilify  exemption.  Only  parts  that 
during  normal  part  operation,  are 
determined  to  accelerate  the  emission 
deterioraticm  of  existing  components 
will  be  required  to  perform  durabihfy 
demonstration  as  described  in  the  next 
section  (part  5b}. 

The  regulations  (at  40  CFR  85.2114) 
require  the  manufacturer  to  submit  with 
its  notification  a  document  which 
provides  adequate  demonstration  that 
the  part  wiD  be  replaced  at  failure  due 
to  poor  driveability,  poor  perfcwmance 
and/or  poor  fuel  economy.  It  is  the 
re^Kmsibilify  of  the  part  manufacturer 
to  demonstrate  that  failure  of  the  part 
would  resoh  in  vehicle  repair,  and 


**TWo  conmentera  [MQ4A  and  SEMA)  were 
uncertain  a*  to  how  parts  "designed  primal  ily  for 
emissions  conlral"  dkat  caaac  driveability  ptobloDs 
would  be  calagarixtd.  This  cUrificatton  in  Ikeae 
final  rules  skow  that  such  parts  will  be  considered 
for  duralulily  exemption. 


thereby,  be  exempt  from  any  durabilify 
demonstration.  The  fype  of  r^nnHjti^^ns 
that  must  be  satisfied  for  durabihty 
exemption  are  more  fully  discussed  in 
the  Summary  and  Analysis  of 
Comments. 

b.  Parts  requiring  durability  testing— 
i.  Parts  demonstrated  to  cause  no 
noticeable  chaage  in  vehicle 
driveability  when  the  part  fails.  These 
regulations  require  that  an  aftermarket 
part  manufacturer,  certifying  a  part  that 
is  appropriately  categorized  as  those 
emission  related  parts  that  do  not 
normally  cause  noticeable  driveability 
change  when  their  emission 
perfcHinance  deteriorates  or  fails,  must 
demonstrate  the  part's  durability  by 
aging  it  over  an  accepted  durabilify 
cycle  on  an  a{^ropriate  durabihty 
vehicle.  EPA  cannot  be  sure  that  failure 
of  these  parts,  and  the  resulting  vehicle 
emission  noncompliance,  would  be 
detected  and  repaired  in  a  timely 
manner.  Thus,  these  parts  must  be 
shown  to  be  durable  for  their  full  useful 
lives. 

These  regulations  state  that  part  aging 
for  these  shall  be  cmducted  by  driving 
the  durabilify  vehide  with  the  part 
installed  for  the  part's  nsefol  life  over 
the  durabilify  cycle  speofkd  in  40  CFR 
part  86,  appendix  IV.  The  manufacturer 
may  use  an  alternative  durabilify  cycle 
if  it  determines  that  die  alternative  cycle 
is  at  least  as  representative  of  fypical  in- 
use  operation  as  the  cycle  described  in 
appendix  IV.  However,  jd  some  cases, 
test  data  from  a  dorability  vehicte  run 
specifically  for  certification  purposes 
will  not  be  required  if  the  manufacturer 
submits  other  data  collected  for  other 
purposes,  (e.g..  for  design  rehabilify 
purposes)  that  is  sufficient  to 
demonstrate  the  durability  of  a  part  (i.e.. 
if  the  manufacturer  determines  that  the 
operating  cycle  and  other  factors 
potentially  affecting  the  data  are 
tj-pically  representative  of  what  would 
occur  for  in-use  vehicles}. 

For  parts  that  during  normal  part 
operation  would  not  be  expected  to 
cause  accelerated  deterioration 
(compared  to  OEM  counterparts)  of 
other  existing  emission  related 
components,  it  is  not  necessary  that  the 
vehicle  used  for  durability  aging  also  be 
used  for  demonstrating  certification 
emission  compliance.  The  aftermarket 
part  manufacturer  may  choose  to 
demonstrate  certification  emission 
compliance  of  the  aged  part  on  another 
test  vehicle  if  for  some  reason  the 
manufacturer  determines  the  durability 
vehicle  is  not  suitable  for  emission 
testing. 

Only  parts  that  during  normal  part 
operation  are  determined  to  accelerate 
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the  emission  deterioration  of  existing 
emission  related  components  will  be 
required  to  perform  more  stringent 
durability  demonstration  as  described  in 
the  next  paragraph. 

ii.  Parts  that  accelerate  deterioration 
of  existing  emission  related  parts.  EPA 
expects  that  manufacturers  will  be  able 
to  determine  that  the  great  majority  of 
their  parts  will  not  accelerate 
deterioration  of  other  existing  emission 
related  components.  EPA  expects 
aftermarket  parts  that  mainly  perform 
the  same  function  as  an  OEM 
component,  or  even  a  consolidated 
function,  can  be  determined  by  the 
aftermarket  part  manufacturer  not  to 
accelerate  deterioration  of  other  existing 
emission  related  components  compared 
to  OEM  parts.  However,  in  the  case 
where  an  aftermarket  part  might  cause 
emission  deterioration  of  existing 
emission  related  parts  beyond  that 
expected  if  only  OEM  parts  were 
present,  both  the  part's  deterioration 
and  the  degradation  to  the  rest  of  the 
emission  related  components  must  be 
evaluated. 

For  these  parts,  an  appropriate 
durability  vehicle  (see  Section  E  of  this 
preamble]  must  be  aged  for  the  vehicle's 
full  useful  life  with  the  aftermarket  part 
installed.  At  the  time  of  certiRcation,  the 
same  durability  vehicle  is  emission 
tested  with  the  aged  part  installed.  Since 
both  vehicle  and  part  are  aged,  a  part 
passes  certification  if  the  FTP  emission 
results  of  the  fully  aged  vehicle  with  the 
aged  part  installed  do  not  exceed  the 
applicable  FTP  standards. 

One  commenter  (APAA]  asked  for  an 
example  of  "the  accelerated 
deterioration  to  other  emission  related 
components  of  the  vehicle."  A  detailed 
example  ia  presented  in  the  Summary 
and  Analvsis  of  Comments. 

One  vehicle  manufacturer  (Ford) 
expressed  its  concern  that  when  a  part 
and  vehicle  are  aged  and  tested 
together,  as  required  for  parts  that 
accelerate  deterioration  of  other  parts,  a 
part  that  is  a  maintenance  part  with  a 
scheduled  replacement  interval  of  less 
than  50,000  miles  could  be  replaced 
during  certification  mileage 
accumulation.  If  the  part  is  replaced,  the 
last  installed  part  may  not  be  aged  to  its 
full  warranted  mileage  at  the  time  of 
certification  testing.  In  such  a  case,  the 
emission  impact  of  a  fully  deteriorated 
part  will  not  be  evaluated.  EPA  agrees 
with  this  comment.  Therefore,  EPA  will 
require  that  the  installed  part  be  aged  to 
at  least  the  recommended  replacement 
mileage  prior  to  certification  testing. 
This  may  require  the  reinstallation  of  a 
replaced  part  used  during  durability 
mileage  accumulation  that  is  aged  for 
the  minimum  recommended  mileage.  A 


full  discussion  is  given  in  the  Summary 
and  Analysis  of  Comments. 

c.  Light-Duty  Truck  (LDT) part 
durability.  To  demonstrate  LDT  part 
durability  for  120,000  miles  (the  useful 
life  for  LDTs),  EPA  proposed  in  the 
NPRM  that  for  a  LDT  part  manufacturer 
required  to  perform  durability  testing, 
the  manufacturer  would  have  to 
accumulate  not  more  than  50,000  vehicle 
miles  on  the  part  and  then  project  FTP 
emission  results  from  the  worst  case  test 
vehicle  with  the  aged  part  installed  out 
to  the  120,000  mile  useful  life  point. 

Ford  expressed  concern  with  the 
method  proposed  in  the  NPRM  for 
projecting  LDT  emission  results, 
commenting  that  it  would  be  difficult  for 
a  part  manufacturer  to  predict 
aftermarket  part  impact  on  truck 
emission  deterioration  from  50,000  to 
120,000  miles  without  intimate 
knowledge  of  the  rest  of  the  truck.  EPA 
agrees  that  Ford's  comment  has  some 
merit  and  understands  the  technical 
difficulty  of  the  proposal.  Thus,  EPA  has 
reviewed  the  complete  proposed  method 
of  certifying  these  LDT  parts  for 
consistency  and  ease  of  implementation 
relative  to  the  entire  part  certification 
program.  Based  on  that  review,  it  has 
been  determined  that  the  LDT 
certification  process  as  proposed  can  be 
clarified  in  such  a  way  that,  while 
maintaining  a  reasonable  demonstration 
requirement,  it  will  be  more  consistent 
with  LDV  demonstration  and  in  most 
cases  rely  on  actual  test  data  rather 
than  extrapolated  deterioration 
estimates. 

For  LDT  parts  that  are  exempt  from 
durability  testing  (i.e.,  parts 
demonstrated  to  cause  a  noticeable 
change  in  vehicle  driveability  when  the 
part  fails,  but  also  have  no  deteriorative 
affect  on  existing  emission  related 
components),  two  FTP  tests  will  be 
performed  on  the  worst  case  test 
vehicle,  one  test  before  and  one  test 
after  the  part  is  installed.  As  in  the  case 
of  comparable  LDV  parts,  the  difference 
in  emissions  between  the  two  tests  must 
be  less  than  the  certification  vehicle 
emission  margin  at  the  full  useful  life 
mileage  point. 

The  situation  is  a  little  different  for 
parts  requiring  durability  evaluation.  It 
is  expected  that  most  LDT  aftermarket 
parts  will  not  be  installed  on  vehicles 
for  anything  near  the  full  120,000  mile 
useful  life  of  the  truck.  Therefore,  EPA 
will  retain  the  50,000  mile  durability 
mileage  accumulation  demonstration 
requirement  as  proposed  for  those  parts 
that  require  durability  testing.  If  the  part 
manufacturer  has  determined  that  full 
durability  demonstration  is  more 
appropriate  for  its  LDT  part,  the 
manufacturer  has  the  option  of 


accumulating  120,000  miles  on  its  part 
and  then  testing  for  emission 
performance  rather  than  using  50,000 
mile  emission  test  results. 

For  LDT  parts  demonstrated  to  cause 
no  noticeable  change  in  vehicle 
driveability  when  the  part  fails,  and  also 
have  no  deteriorative  effect  on  existing 
emission  related  components  or 
systems,  the  part  does  not  have  to  be 
aged  on  the  same  test  vehicle  used  for 
emission  testing.  After  the  part  is  aged 
for  50,000  miles,  the  selected  worst  case 
emission  test  vehicle  is  FTP  tested  once 
before  and  once  after  the  aged  part  is 
installed.  As  in  the  case  of  comparable 
LDV  parts,  the  difference  in  emissions 
between  the  two  tests  must  be  less  than 
the  certification  vehicle  emission  margin 
at  120,000  miles  as  determined  using 
deterioration  factors  (d.f.'8)  during  the 
vehicle  certification  process.  (Note  that 
the  certification  vehicle  emission  margin 
is  determined  at  50,000  miles  for  LDVs 
but  at  120,000  miles  for  LDTs.  However, 
50,000  miles  for  LDVs  approximates  half 
of  the  full  life  expected  for  LDVs, 
whereas  120,000  estimates  the  full  useful 
life  for  LDTs.  Thus,  a^ng  aftermarket 
parts  to  50,000  for  both  classes  of 
vehicles  reasonably  evaluates  the 
aftermarket  parts  for  ibout  half  the  full 
useful  life  of  the  vehicles  on  which  they 
are  installed.) 

For  only  those  LDT  parts  that  are 
categorized  as  parts  that  cause 
accelerated  deterioration  to  existing 
emission  related  parts  or  systems,  EPA 
requires  that  the  part  be  aged  on  the 
same  test  vehicle  that  will  be  used  for 
emission  testing.  An  FTP  test  must  be 
performed  at  4,000  miles  and  at  50,000 
miles  (other  FTP  tests  may  be  performed 
at  interim  mileages  at  the  option  of  the 
manufacturer).  Deterioration  factors 
(d.f.'s)  for  the  test  vehicle  with  the  part 
installed  will  be  calctilated  bom  these 
two  test  results,  or  from  all  test  results 
when  multiple  FTP  tests  are  nm,  using 
linear  regression.  The  LDT  d.f.'s  will  be 
used  to  linearly  project  the  50,000  mile 
test  result  out  to  120,000  miles.  EPA  has 
observed  that  original  vehicle 
manufacturers  never  project  LDT 
deterioration  at  greater  than  a  linear 
rate.  Therefore,  the  regulations  require 
linear  d.f.  projections  as  representative 
of  expected  emission  deterioration  for 
these  parts.  The  projected  120,000  mile 
test  results  must  meet  LDT  emission 
standards.'" 


'*  For  those  LDT  part  maaofacturen  that  choose 
to  run  a  full  120,000  milet  ol  durability 
demonstration,  the  actual  FTP  teat  at  the  120,000 
mile  point  must  pass  the  FIT'  standards.  The  one 
test  is  then  sufficient  for  cettification  and  no  other 
FTP  tests  or  emission  projections  are  necessary. 
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Aside  from  requiring  projections  to 
120,000  miles,  this  method  of 
demonstration  is  basically  the  same  as 
the  requirements  for  LDV  parts  that 
have  similar  effects  on  existing  emission 
related  parts.  The  added  burden  of  one 
extra  FTP  test  at  4.000  miles  is 
necessary  to  enable  the  part 
manufacturer  to  reasonably  project  its 
results  out  to  120,000  miles,  thus 
avoiding  the  burden  of  actually 
accumulating  mileage  on  the  test  vehicle 
out  to  120,000  miles.  As  in  the  case  of 
LDV  parts  with  comparable  effects  on 
existing  emission  related  parts,  EPA 
again  believes  that  few  LDT  aftermarket 
parts  will  be  certified  in  this  category 
(see  discussion  in  section  III.A.S.b). 

d.  Evaporative  emission  control 
system  durability.  EPA  is  adopting  the 
evaporative  system  durability 
requirements  proposed  in  the  NPRM.  No 
comments  were  received  on  this 
proposal  For  aftermarket  parts  which 
the  manufacturer  determines  should 
only  affect  evaporative  emission 
performance,  the  durability 
requirements  of  the  regulations  are 
similar  to  those  m  place  for  vehicle 
evaporative  certification.  The 
regulations  require  the  aftermarket  part 
manufacturer  to  determine  and 
document  the  appropriate  methodology 
for  durability  evaluation  of  its 
evaporative  emission  control  system 
parts  and  their  synergistic  deteriorative 
effect  on  OEM  evaporative  emission 
components.  As  specified  in  the  current 
regulations  (5  85.2114(d)),  compliance 
with  the  evaporative  emission  standards 
would  be  determined  after  completing 
durability  evaluation  by  performing  the 
evaporative  emission  portion  of  the  FTP 
on  the  vehicle  with  the  part  installed, 

6.  Test  Vehicle  Selection 

The  proposed  regulations  would  have 
required  that  certification  emission 
testing  be  performed  on  a  single  worst 
case  test  vehicle  selected  by  the 
aftermarket  part  manufacturer  for  each 
part  design  it  is  certifying.  One  part 
manufacturer  association  (SEMA)  was 
concerned  that  its  members  would  have 
to  perform  extensive  analyses  to 
determine  a  single  worst-case 
configuration  for  certification  testing.  It 
proposed  that  EPA  define  narrow 
selection  criteria  that  would  specifically 
identify  two  test  vehicle  applications 
and  reasonably  assure  worst  case 
demonstration.  SEMA  suggested  specific 
criteria  for  the  two  alternative  test 
vehicles  but  stated  that  EPA  may 
determine  other,  more  acceptable 
criteria. 

These  final  rules  adopt  the  EPA 
proposed  method  of  vehicle  selection 
and,  as  requested  by  the  comments. 


offer  an  alternative,  optional,  two 
vehicle  method  for  test  vehicle  selection. 
The  first  method,  as  proposed,  requires 
the  aftermarket  part  manufacturer  to 
select  that  vehicle  application  expected 
to  have  the  largest  increase  in  emission 
levels  due  to  the  installation  of  the  part 
to  be  certified.  For  part  manufacturers 
capable  of  making  this  determination, 
this  selection  method  is  potentially  the 
least  costly  method  since  only  one  test 
vehicle  and  set  of  emission  tests  are 
needed  to  certify. 

The  alternative  method  requires 
selection  of  two  test  vehicles.  The  first 
test  vehicle  is  selected  from  the  certified 
vehicle  configurations  representing  the 
largest  projected  sales  volumes  of  the 
part.  Within  this  group  of  certified 
vehicles,  the  manufacturer  shall  select 
the  heaviest  equivalent  test  weight  from 
the  set  of  test  vehicles  originally  used  to 
demonstrate  vehicle  certification. 
Within  the  group  of  vehicles  of  that 
weight,  the  manufacturer  shall  select  the 
design  which  corresponds  to  the  vehicle 
certification  emission  data  vehicle 
which  has  the  largest  engine 
displacement. 

The  second  test  vehicle  is  required  to 
come  from  a  different  vehicle 
manufacturer  than  the  first  vehicle;  if 
the  part  is  intended  for  installation  on 
only  a  single  manufacturer's  product 
line,  then  the  second  test  vehicle  is  to  be 
selected  from  a  different  engine  family. 
Within  this  set  of  vehicles,  the  same 
criteria  as  used  to  select  the  first  test 
vehicle  are  used  to  select  the  second  test 
vehicle.  The  test  vehicle  selected  will 
correspond  to  the  certification  emission 
data  vehicle  with  the  highest  equivalent 
test  weight  for  all  possible  applications 
of  the  part.  Within  this  group,  the  largest 
engine  displacement  shall  be  selected.  If 
a  part  applies  to  only  one  engine  family 
then  only  the  first  worst  case  vehicle  is 
required  to  certify. 

While  slightly  different  from  SEMA's 
specific  proposal,  these  selection  criteria 
are  consistent  with  those  recommended 
by  SEMA.*^  Most  importantly,  these 
criteria  satisfy  SEMA's  goal  of  providing 
objective  criteria  for  test  vehicle 
selection.  For  part  manufacturers  that 
cannot  determine  their  own  worst  case 
vehicle  selection,  the  alternative  method 
is  a  reasonable  choice. 

Information  on  vehicle  certification 
emission  data  vehicles  is  conveniently 
available  to  the  public  through  the 


"  Although  SEMA  recommended  inertia  weight 
instead  of  equivalent  test  weight  aa  a  criteria, 
equivalent  test  weight  is  a  more  appropriate 
criterion  for  selecting  a  unique  test  vehicle.  As  a 
subset  of  inertia  weight  equivalent  test  weight  more 
accurately  defines  the  actual  weigl&t  of  the  vehicle 
and  is  the  simulated  weight  at  which  It  is  emission 
tested  on  the  chassis  dynamometer. 


annual  "Federal  Certification  Test 
Result  List."  From  this  Ust  the 
aftermarket  part  manufacturer  can 
select  the  test  vehicles  according  to  the 
criteria  above.  Carline  designation  need 
not  be  identical  between  the  vehicle 
certification  emission  data  vehicle  and 
the  aftermarket  part  certification  test 
vehicle.  The  only  requirements  are  that 
the  test  vehicle  has  the  same  equivalent 
test  weight  and  engine  displacement  and 
be  from  the  same  engine  family  as 
determined  by  the  specific  criteria.  If  the 
certification  test  car  Ust  contains  more 
than  one  emission  data  vehicle 
satisfying  the  criteria  for  an  aftermarket 
part  test  vehicle  selection,  then  the 
manufacturer  may  select  any  one  of  the 
eligible  designs. 

The  regulations  require  the 
aftermarket  part  certification  test 
vehicle  or  vehicles  selected  to  be 
serviced  to  ensure  all  parts  function 
properly  before  testing.  All  excessively 
worn  or  malfunctioning  emission 
components  should  be  repaired  or 
replaced  before  testing. 

If  durabihty  demonstration  is 
necessary,  EPA  is  adopting  the  NPRM 
proposal  that  the  part  manufacturer 
select  the  durability  vehicle  expected  to 
cause  the  greatest  deterioration  in  the 
performance  characteristics  of  the  part 
that  influence  emissions.  EPA  is  also 
adopting  an  alternative  selection  criteria 
for  diu-ability  test  vehicles  proposed  by 
SEMA  during  the  comment  period. 
Manufacturers  may  choose  (as  they  did 
when  selecting  certification  test 
vehicles]  the  vehicle  representing  the 
highest  equivalent  test  weight  with  the 
largest  engine  displacement  size  of  all 
configurations  on  which  the  part  is 
meant  to  be  used  (the  alternative  second 
vehicle  selection).  Thus,  if  the 
manufacturer  chooses,  a  certification 
test  vehicle  could  be  used  as  the 
durabilify  vehicle.  For  durability  vehicle 
selection,  only  the  one  vehicle  is 
required  to  reasonably  represent  the 
part. 

On  occasion,  an  aftermarket  part 
manufacturer  may  determine  that  more 
than  one  part  that  it  wishes  to  certify 
will  use  the  same  durabihty  and/or 
emission  test  vehicle.  The  regulations  do 
not  prohibit  this  manufacturer  from 
simultaneously  installing  more  than  one 
part  on  one  demonstration  test  vehicle 
and  performing  the  durabihfy  and/or 
emission  test  requirement  The  part 
manufacturer  could  realize  a  cost 
benefit  by  using  one  test  cycle  to 
demonstrate  the  compliance  of  more 
than  one  part.  However,  if  the 
manufacturer  plans  to  separately  certify 
and  sell  each  of  these  jointly  tested 
parts,  it  must  assure  EPA,  with  a 
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"Hie  regulations  pcovide  that  if  a  part 
manufacturer  refuses  to  go  to  arbitration 
after  attempts  at  indepenident  settlement 
have  failed  to  resolve  the  dispute,  that 
party  is  treated  as  if  it  loses  die 
arbitration  and  is  liable  to  pay  all 
"reasonable  expenses"  (reasonable 
expenses  are  those  defined  in  the 
following  section)  billed  by  dte  vehicle 
manufacturer. 

If  a  vehicle  manufacturer  refuses  to 
participate  in  arbitration  concerning  a 
specific  claim,  that  manufacturer  is 
treated  as  if  it  loses  the  arbitration. 


technical  rationale,  that  each 
component,  if  tasted  separately,  would 
not  cause  the  vehicle  to  exceed  emission 
standards. 

3ne  vehicle  manufacturer  (Ford) 
suggested  that  the  worst  case  test 
vehicle  requirement  for  part  certification 
be  the  same  as  the  worst  case  selection 
criteria  for  vehicle  certification.  Vdiicle 
manufacturers  must  select  a  worst-case 
vehicle  for  each  engine  family  certified 
each  model  year.  As  proposed,  an 
aftermarket  part  manufacturer  could 
certify  a  part  for  use  on  several  engines 
or  across  several  model  years  so  long  as 
the  critical  design  aspects  of  die  part 
remained  the  same  and  therefBre  the 
test  data  were  relevant  However,  EPA 
does  not  find  it  appropriate  to  require  a 
part  manufacturer  to  run  a  test  vehicle 
for  every  application  of  a  part  every 
model  year.  The  sales  of  a  part  on  each 
engine  family  would  likely  not  be  great 
enough  to  justify  the  cost  of  yeariy 
individual  certification  demmistration. 
Furthermore,  Just  as  in  the  case  of 
vehicle  manufacturers,  part 
manufacturers  often  have  specific 
components  which  ere  installed  on 
many  engine  families  and  are  expected 
to  perform  identically  on  each  engine 
family.  Since  one  aftermarket  part 
design  can  cover  sev«-al  families, 
models,  and  model  years,  a  single  set  of 
test  data  can  appropriately  ap{^  across 
these  families,  models,  and  model  years. 
Therefore,  Ford's  suggestion  is  not 
adopted. 

7.  Parts  that  Affect  the  Vehicle's 
Onboard  Diagnostic  System 

EPA  proposed  that  no  manufacturer 
may  certify  a  part  that  would  alter  or 
render  ineffective  the  onboard 
diagnostic  system  of  any  vehicle  or 
which  it  is  installed.  Only  if  a  part 
integrates  properly  with  the  existing 
diagnostic  system  can  it  be  certified. 
These  provisions  involving  vehicle 
diagnostic  systems  received  no 
comments,  and  are  adopted  as 
proposed. 

6.  Notification  of  Intent  to  Certify 

The  regulations  currently  require  that 
a  notification  of  intent  to  certify  a  part 
be  sent  to  EPA  by  the  part  manufacturer 
at  least  45  days  prior  to  the  proposed 
date  of  sale  of  the  part  as  certified.  The 
Agency  may  use  this  period  to  review 
the  notification  for  adequacy  and  notify 
a  part  manufactiu'er  of  potential 
problems,  if  necessary. 

For  part  manufacturers  who  have  not 
developed  a  format  for  their  notification, 
EPA  will  make  available  upon  request  a 
recommended  generic  format  Its  use  is 
optional. 


For  convenience,  EPA  will  place  all 
notifications  received  in  a  pubUc 
information  file  fci  the  EPA  headquarters 
library  so  that  any  party,  including 
vehicle  manufacturers,  interested  in 
reviewing  the  notification  can  do  so. 
However,  EPA  «rill  treat  material  which 
the  part  manufacturer  has  clearly 
identified  as  proprietary  or  confidential 
in  a  manner  that  complies  with  Agency 
confidentiality  regulations. 

B.  Reimbursement  and  Dispute 
Resolution  Procedure 

In  these  final  rules,  as  was  proposed 
in  the  NPRM,  EPA  has  provided  a  forum 
in  which  vehicle  mcmufacturers  and 
certified  aftermirket  part  manufacturers 
can  resolve  cost  reimbunement  disputes 
that  arise  with  regard  to  a  performance 
warranty  claim  faivolving  a  certified 
aflermaricet  part  B>A  prefers  that 
disputes  that  arise  between  vehicle  and 
part  manufacturers  be  resolved 
informally.  Therefore,  provisions  are 
made  in  diis  rulemaking  to  require 
discussion  between  involved  parties 
before  a  more  formal  dispute 
mechanism  is  pursued. 

As  was  proposed  in  the  NPRM, 
disputes  whidi  cannot  be  resolved 
informally  will  be  decided  through 
arbitration.  Either  party  may  then  resort 
to  a  court  of  competent  jurisdiction  as 
provided  by  law.  The  NPRM  provisions 
provided  guidelines  for  arbitration 
based  generally  on  the  comprehensive 
arbitration  rules  of  the  American 
Arbitration  Association  (the  AAA).  In 
the  NPRM,  EPA  expressed  its  belief  that 
it  was  necessary  to  leave  some  latitude 
to  resolve  individual  warranty  disputes 
on  a  case-by-case  basis.  Comments 
received  from  vehicle  manufacturers, 
however,  indicated  that  additional 
guidance  as  to  the  specifics  of  the 
arbitration  prooess  was  required. 

Based  on  these  comments,  EPA  has 
decided  in  these  final  rules  to  specify 
the  exact  arbitration  framework  it 
contemplated  io  the  NPRM  by  explicitly 
adopting  the  AAA  arbitration 
mechanism  with  certain  changes. 
Consequently,  disputes  which  cannot  be 
resolved  informally  will  be  decided  by 
means  of  arbitration  rules  based  on 
Commercial  Arbitration  Rules, 
published  by  the  AAA,  revised  and  in 
effect  as  of  September  1, 1988. 

As  a  precondition  to  certification,  part 
manufacturers  must  agree  to  arbitration 
should  an  otherwise  unresolvable 
reimbursement  dispute  occur  over  the 
use  of  a  certified  aftermarket  part  To 
initiate  the  arbitration  procedure,  the 
involved  parties  may  select  arbitrators 
pursuant  to  the  steps  presented  in  this 
rolemaking. 


1.  Reimbursement  I]efiniti<ms 

Under  existing  regulations  a  vehicle 
manufacturer  must  honor  a  consumer 
emission  performance  warranty  claim 
during  die  time  frames  provided  by 
Qean  Air  Act  section  207(b).  provided 
the  vehicle  has  beea  property  used  and 
maintained,  whether  the  failure  is 
caused  by  OEM  parts  or  certified 
aftermarket  parts.  The  vehicle 
manufacturer  is  endtied  to 
reimbursement  from  the  certified  part 
manufacturer  for  "reasonable  expenses" 
incurred  in  the  repair  of  a  vehicle  if  a 
"valH  emission  peifwmance  warranty 
claim"  arose  because  of  the  use  of  the 
certified  aftermarket  part 

Prior  to  this  rulemaking,  vehicle  and 
part  manufacturen  contended  that  the 
terms  "reasonable  expense"  and  "valid 
emission  performance  warranty  claim" 
used  in  the  existing  regulations  were  too 
vague  to  provide  meaningful  guidance  to 
part  manufacturers  and  vehicle 
manufacturen.  In  3EMA  v. 
Ruckelshaus,  720  F,2d  at  13»-4a  die 
court  required  that  EPA  either  apply  its 
expertise  in  the  area  and  define  terms, 
or  provide  a  forum  in  which  the  terms 
would  be  clarified  through  an 
adversarial  process  such  as  arbitration. 
Today's  rulemaking  does  both.  These 
final  rules  clarify  and  broaden  the 
definition  for  "reasonable  expense"  and 
require  the  OEM  of  the  aftermarket  part 
manufacturer  to  retain  replaced  parts 
prior  to  the  resolutkin  of  a  "valid 
emission  performance  warranty  claim." 
It  also  estabhshes  t  step-by-step  dispute 
resolution  process  that  requires  specific 
actions  and  imposes  deadlines  to 
resolve  claim  disputes  leading  into  the 
arbitration  process.  The  arbitration 
process  provides  a  forum  for  further 
clarification  of  the  meaning  of  these 
terms  on  a  case-by-case  basis. 

a.  Reasonable  expenses.  In  the  NPRM, 
EPA  proposed  to  define  "reasonable 
expense"  to  include  any  expense 
categories  that  would  be  considered 
payable  by  the  vehicle  manufacturer  to 
its  authorized  dealer  under  similar 
conditions  where  an  OEM  part  was 


/  Vol.  54>  No.  151  /  Tuesday,  Angimt  8,  1989  /  Rules  end 


determined  to  be  the  cause  of  the 
failure.  EPA  fiirthCT  stated  di^  diese 
expenses  might  include  but  are  not 
haitted  to  cost  of  labor,  materials, 
recordkeeping,  and  billing.  EPA  also 
pointed  out  that  any  additional 
necessary  clarification  would  occur 
during  the  dispute  resolution  process. 
Vehicle  manufacturers  commented 
that  the  proposed  definition  of 
"reasonable  expense"  was  too  limited 
and  should  be  further  defined  and 
expanded.  They  recommended  a  number 
of  additional  expense  categories  unique 
to  processing  claims  involving 
aftermarket  parts.  Manufacturers  were 
looking  for  a  means  of  reimbursement  of 
those  costs  beyond  normal  dealer- 
related  costs.  Furthermore,  vehicle 
manufacturers  recommended  that  the 
ultimate  scc^  and  specifics  of  the  term 
should  not  be  left  to  the  dispute 
resolution  process  for  clarification.  In 
this  rulemaking,  EPA  has  determined 
that  reimbursement  for  some  but  not  all 
of  these  additional  expense  categories 
suggested  by  vehicle  manufacturers  is 
reasonable  and  should  be  allowed. 
While  EPA  recogirizes  the  vehicle 
manufacturers'  concern  about  resolving 
the  definition  and  has  taken  steps  to 
broaden  expense  categories  where 
appropriate,  die  Agency  also  realizes 
that  unforeseen  issues  may  surface  and 
will  have  to  be  dealt  with  on  a  case  by 
case  basis  during  the  resulting  dispute 
resolution  process. 

In  order  to  provide  an  equitably 
defined  expense  category  for  both 
-  vehicle  and  part  manufacturers,  the 
regulations  provide  the  following 
structure  for  determining  reimbursable 
costs. 

i.  Reasonable  expenses  will  include 
normal  warranty  costs  reimburaable 
from  the  vehicle  manufacturers  to  their 
dealers,  as  proposed,  plus  additional 
vehicle  manufacturer  costs  unique  to 
processii^  claims  involving  non-original 
equipment  parts,  as  su^ested  by 
commenters.  However,  all  charges 
beyond  actual  parts  and  labor  repair 
expenses  must  l>e  amortized  over  the 
number  of  vatid  claims  and/or  a  number 
of  yeare  in  a  manner  consistent  with 
generally  accepted  accounting 
principles.  Moreover,  storage  costs  are 
not  reimbursable. 

ii.  The  vdade  manufacturer,  who  has 
extensive  experience  with  the 
evaluation  of  warranty  claims  from  the 
dealer  network  for  OEM  parts,  should 
make  an  evafaiation  of  what  is  deemed 
reasonable  and  submit  an  iteetized  bill 
to  the  part  manufacturer.  The  part 
manufacturer  has  the  right  to  dispute 
ai^  portion  ef  the  bdling  llMt  it  deems 
unreesoaaose  oBRni^  thedispate 
reeointioa  ptucedure. 


iii.  Storage  ante  related  to  retention 
of  a  certified  aftermarket  pert  involved 
in  a  performance  wuranty  claim  are  not 
reimbursable.  Parts  must  be  retained 
tmtil  the  claim  has  been  resolved.  The 
vehicle  manufacturer  providing  the 
repair  may,  in  lien  of  storing  the  parts, 
transfer  the  parts  to  the  applicable  part 
manufacturer  for  storage.  'The  part 
manufacturer  is  only  required  to  retain 
the  parts  related  to  those  claims  it 
intends  to  contest.  While  storage  costs 
are  not  reimburaable,  the  cost  to  the 
vehicle  manufacturer  of  shipping  the 
part  may  be  added  to  the  reasonable 
expense  of  a  valid  warranty  claim. 

b.  Valid  emission  warranty  claim.  As 
was  proposed,  these  final  rules  define  a 
"valid  emission  performance  warranty 
claim"  on  a  vehicle  as  a  claim  for  which 
(1)  there  is  no  evidence  that  the  vehicle 
was  not  properly  maintained  and 
operated  in  accordance  with 
manufacturer  instructions  in  a  manner 
linked  to  emission  failures;  (2)  the 
vehicle  failed  to  conform  to  appUcable 
emission  standards  as  measured  by  an 
EPA-approved  emissions  wananty  test 
during  the  useful  life  of  a  part  related  to 
emission  control,  and  (3)  in  the  case  of  a 
test  failure,  the  owner  is  subject  to  a 
sanction  as  a  result  of  a  test  foilure. 

Part  manufacturers  commented  that 
they  should  not  be  required  to  honor  a 
warranty  claim  allegecUy  caused  by  an 
aftermarket  part  without  sufficient  proof 
that  the  claim  is  valid.  Part 
manufacturen  said  this  proof  should 
include  access  to  the  parts  replaced. 
Vehicle  manufacturers  commented  that 
either  they  should  be  allowed  to  recover 
the  substantial  costs  associated  with 
retaining  the  part  or  part  retention 
should  not  be  required.  In  the  latter 
case,  some  other  means  of  providing 
proof  of  a  part  failure  should  be 
established  in  lieu  of  providing  the 
actual  part  to  the  part  manufacturer. 

Since  the  parts  involved  in  a  warranty 
claim  are  likely  the  most  concrete  and 
necessary  evidence  with  which  to 
validate  a  claim,  these  final  rules 
require  retention  of  the  involved  parts 
until  disputes  have  been  resolved. 
However,  EPA  will  allow  the  vehicle 
manufacturer  the  option  to  transfer  the 
parts  to  the  part  manufacturer  for 
storage.  The  part  manufacturer  need 
only  retain  those  parts  related  to  the 
warranty  reimbursement  claims  it 
chooses  to  dispute.  If  the  part 
manufacturer  does  not  receive  a  bill 
from  the  vehicle  manufacturer  within 
one  year  of  the  date  of  repair  of  these 
parts,  the  part  manufacturer  is  not 
required  to  store  the  parts  beyond  one 
year  from  the  date  of  repair. 


2.  Dtopute  Resolutkn  Forum 

a.  Arbitratioa.  EPA  intends  that 
independent  settlement  between 
mamifacturers  will  be  the  normal 
mechanism  of  dispute  resolutian. 
However,  when  disputes  cannot  be 
resolved  throu^  independeitf 
negotiation,  the  involved  laannfarturere 
must  foLlovt  a  structured  fonan  for 
dispute  resolution  vie  arbitration 
cooaistent  with  the  guidelines  provided 
by  these  final  rules.  This  piui>ides  a 
reasonable  mediad  far  atanafactureri  t« 
present  a  case,  to  fiirther  clartfy  what 
"reasonable  expenaes"  and  "valid 
warranty  dainn"  are.  and  to  tecai\  t  a 
quick,  impartial  dedaton.  Siace  EPA 
expects  the  arbitrator's  award  and 
decision  to  have  due  regard  for 
precedent  artntratian  awasds  and 
decisions  will  be  maintained  an  file  at 
EPA  as  described  in  section  4,  below. 

Many  commentera  requested 
additional  details  for  the  arbitration 
procedure  as  presented  in  the  NPRM. 
The  regulations  specify  the  step  by  step 
process  fiom  beginning  through 
arbitration  for  manufacturen  pursuing 
warrenfy  claims  involving  certified 
aftermarket  parts.  The  process  specified 
in  the  regulations  is  a  revised  version  of 
that  presented  in  the  proposal.  The 
finally-adopted  process  provides  further 
guidance  and  additional  details 
regarding  scheduling  to  ensure  that  a 
forum  exists  for  resolving  disputes  prior 
to  judicial  involvement. 

In  a  general  commercial  setting 
arbitration  is  binding  because  the 
parties  voluntarily  agree  to  give  up  their 
right  to  immediate  judicial  recourse. 
Section  207(a](2]  of  the  Clean  Air  Act 
and  the  order  of  the  SEMA  court 
referred  to  above,  however,  provide  the 
authority  for  establishing  arbitration  as 
a  mechanism  to  resolve  warranty 
disputes.  In  addition,  under  section 
301(a)(1)  of  the  Clean  Air  Act  the 
Administrator  has  general  regulatory 
authority  to  prescribe  regulations  to 
carry  out  provisions  of  the  Clean  Air 
Act. 

A  form  of  arbitration  utilizing  the 
AAA  was  chosen  as  the  dispute 
resolution  mechanism  in  this  context  for 
three  reasons.  Firstly,  cost 
reimbursement  disputes  are  generally 
commercial  matters  and  do  not 
commonly  involve  questions  of  public 
policy.  They  can  therefore  be  resolved 
independentiy  of  the  A^icy  by  an 
outside  entify  whose  impartial  decision 
is  cleariy  not  Agency  action.  Secondly, 
the  AAA  has  considerable  experience  in 
resolving  commercial  dispates  and  has 
agreed  to  assist  EPA  in  de^ng  with  any 
unique  problems  tliat  might  arise. 
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Thirdly,  AAA  based  arbitration  as  a 
dispute  resolution  mechanism  has  been 
incorporated  into  regulations 
promulgated  under  other  environmental 
statutes  such  as  the  Toxic  Substances 
Control  Act  and  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (40  CFR 
791.20  et  seq.  and  29  CFR  part  1440). 

The  following  is  a  brief  simunary  of 
the  arbitration  process  adopted  today. 
The  vehicle  manufacturer  is  required  to 
submit  a  bill  for  reimbursement  to  the 
part  manufacturer.  If  the  vehicle 
manufacturer  transfers  the  part  to  the 
part  manufacturer,  the  vehicle 
manufacturer  must  submit  the  bill  within 
one  year  of  the  date  of  repair. 
Independent  discussions  between  the 
parties  must  take  place  within  60  days 
after  receipt  of  the  warranty  claim  bill. 
Arbitration  may  begin  before  the  end  of 
the  60  day  period  only  if  both  parties 
agree  to  arbitration.  After  expiration  of 
the  60  day  period,  if  either  party  files, 
then  both  parties  must  submit  to 
arbitration.  The  party  filing  for 
arbitration  must  also  notify  EPA  at  that 
time.  If  the  parties  by  themselves  cannot 
select  an  arbitrator  within  90  days  of 
receipt  of  the  original  repair  bill,  then 
the  arbitrator  will  be  appointed  firam  the 
National  Panel  of  Conunercial 
Arbitrators  that  is  established  and 
maintained  by  the  AAA.  The  arbitrator 
will  determine  the  date,  time  and  place 
of  the  hearing. 

If  the  aftermarket  part  manufacturer  is 
ordered  by  the  arbitrator  to  reimburse 
all  or  part  of  the  warranty  repair  costs,  it 
must  do  so  within  30  days  of  an 
arbitration  decision,  or,  if  a  court  of 
competent  jurisdiction  agrees  with  the 
arbitrator's  decision,  within  30  days  of 
the  court's  decision  unless  the  court 
orders  otherwise. 

EPA  believes  that  this  arbitration 
procedure  has  a  number  of  advantages. 
Evidentiary  rules  are  flexible  so  that 
less  time  will  be  spent  arguing  about  the 
propriety  and  relevance  of  evidence. 
The  hearings  are  apt  to  be  less 
expensive  and  less  likely  to  create 
antagonism  between  the  parties.  The 
flexible  process  used  by  the  greater 
discretion  of  the  arbitrator  will  easily 
accommodate  the  variety  of  situations  in 
which  reimbursement  questions  will 
arise. 

Many  commenters  expressed  a  desire 
for  more  detail  than  was  provided  in  the 
arbitration  mechanism  proposed  in  the 
NPRM.  They  suggested  that  the  industry 
be  allowed  to  develop  a  master 
arbitration  agreement  as  a  means  of 
providing  detail  beyond  that  proposed. 
Since  the  arbitration  mechanism  is 
described  in  considerable  detail  in  the 
final  regulations,  EPA  believes  that  it 
provides  the  type  of  guidance  for 


resolving  disprtps  contemplated  by  the 
commenters  in  requesting  a  master 
arbitration  agreement.  The  procedures 
specified  in  ^ese  final  rules  can  be 
varied  only  with  the  agreement  of  both 
parties. 

By  requiring  an  arbitration 
mechanism,  ^A  is  providing  a 
structured  forum  for  the  initial 
resolution  of  disputes.  However,  this 
does  not  prohibit  either  party  from 
resorting  to  the  judicial  system,  as 
provided  for  by  law,  after  the  arbitration 
is  concluded.  Moreover,  the  regulations 
do  not  preclude  either  party  from  filing  a 
lawsuit  in  an  appropriate  court  ab  initio 
if  neither  desires  to  submit  the  dispute 
to  arbitration.  If  either  party  does  file  for 
arbitration,  however,  both  parties  are 
bound  to  follow  the  arbitration 
procedure  to  its  conclusion  prior  to 
recourse  to  the  courts. 

b.  EPA  Involvement.  Several 
manufacturers  questioned  the  efficiency 
of  the  dispute  resolution  program 
proposed  in  the  NPRM  without  direct 
EPA  involvement.  EPA  believes  that  this 
program  will  provide  a  fair,  effective, 
and  well  structured  forum  for  resolving 
those  disputes  (expected  to  be  relatively 
few)  not  resolved  infonnally.  Moreover, 
EPA  will  monitor  the  effectiveness  of 
this  program,  keeping  flie  Agency 
involved  both  by  manufactiu^r  feedback 
and  EPA  initiated  monitoring.  Should  a 
need  for  change  become  apparent,  EPA 
will  act  accordingly  to  provide  further 
regulatory  interpretation  and  guidance 
or  revise  regulations  if  necessary.  To  aid 
in  this  monitoring  effort,  EPA  requires 
that  the  Manufacturers  Operations 
Division  (MOD)  Director  of  the  Office  of 
Mobile  Sources  be  informed  of 
scheduled  arbitration  hearings  by  the 
filing  party.  Should  the  arbitration  panel 
need  specific  information  from  EPA, 
EPA  will  be  available  on  a  consulting 
basis. 

Manufacturers  in  their  comments  on 
the  NPRM  suggested  that  EPA 
participate  on  an  arbitration  panel.  The 
apparent  reason  for  suggesting  EPA 
participation  is  the  possibility  that  EPA 
could  speed  up  the  dispute  resolution 
process  because  of  the  Agency's 
knowledge  and  exposure  to  certain 
voluntary  aftermarket  part  certification 
program  issues. 

However,  the  technical  expertise 
required  to  make  an  informed 
arbitration  determination  is  not  unique 
to  EPA  personnel.  An  oninvolved 
outside  party  could  also  provide  an 
adequate  determination  assuming  the 
party  was  given  the  appropriate 
background.  The  arbitrator,  or  members 
of  an  arbitration  panel,  would  be  briefed 
by  the  involved  parties  and  would  be 
provided  with  adequate  information  and 


evidence  on  which  to  base  the 
arbitration  decision.  Moreover,  direct 
EPA  participation  would  not  necessarily 
expedite  the  proceeding;  is  fact  it  could 
result  in  some  delay. 

EPA  is  compelled  to  use  its  limited 
resources  in  a  manner  that  will  most 
effectively  benefit  air  quality.  While 
EPA  recognizes  the  importance  of 
dispute  resolution,  EPA  could  not 
maintain  a  resource  bank  waiting  for  an 
aftermarket  dispute  to  occur.  Should  an 
arbitration  claim  be  brought  during  a 
time  when  EPA  resources  were 
committed  to  other  projects,  it  could 
substantially  slow  up  the  entire  process. 

Thus,  the  option  of  using  EPA 
personnel  as  arbitrators  in  resolving 
disputes  is  not  adopted. 

3.  Arbitration  Costs  and  Payments 

The  arbitration  costs  are  set  out  in  the 
Administrative  Fee  Schedule  of  the 
AAA.  Unless  determined  otherwise  by 
the  arbitrator,  the  arbitration  costs  will 
be  allocated  as  follows.  Individual  case 
costs  will  be  borne  by  the  losing  party.  If 
the  judgment  is  wholly  against  Uie 
vehicle  manufact\u%r,  it  would  need  to 
pay  only  the  arbitration  costs  of  the 
decision,  since  it  would  have  already 
absorbed  the  original  repair  costs.  If  the 
judgment  is  wholly  against  the 
aftermarket  part  manufacturer,  it  must 
not  only  pay  all  arbitration  costs,  but 
also  reimbiu'se  the  vehicle  manufacturer 
for  the  original  repair  costs.  If  the 
arbitrator  does  not  nde  wholly  in  favor 
of  either  party,  the  parties  will  share  the 
cost  of  repair  and  arbitration. 

As  adopted  in  today's  final  rules,  the 
part  manufacturer  is  required  to  make 
payment  on  a  lost  arbitration  decision  or 
after  completion  of  judicial  proceedings, 
if  any,  relating  to  the  arbitrator's 
decision.  However,  if  the  part 
manufacturer  does  not  pay  for  a  lost 
arbitration  settlement  (induding  both 
original  repair  costs  and  its  share  of 
arbitration  costs)  on  a  timely  basis,  EPA 
will  decertify  that  part  on  all  vehicle 
applications  for  which  it  is  certified.  The 
aftermarket  part  manufacturer  will  then 
be  liable  for  all  results  of  decertification 
specified  in  40  CFR  85.2121. 

4.  Provision  for  Recurring  Disputes 

In  their  comments,  several  motor 
vehicle  manufacturers  stated  that  EPA  ^ 
needs  to  provide  a  mechanism  for 
handling  recurring  disputes  especially  if 
there  are  subsequent  claims  for  a  part 
that  has  previously  been  decertified  or 
when  there  is  a  large  number  of  claims 
for  a  particular  part  which  was 
previously  determined  in  arbitration  to 
be  defective.  Vehicle  manufacturers 
recommended  that  once  an  arbitration 
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panel  has  determined  that  an 
aftermarket  part  is  the  cause  of 
emissions  failure,  the  decision  should 
set  a  precedent  for  future  disputes. 
Therefore,  a  vehicle  manufacturer  could 
obtain  automatic  reimbursement  for 
recurring  warranty  claims  and  avoid  the 
burden  of  repeated  reimbursement 
proceedings. 

EPA  is  rejecting  the  commenters' 
suggestion  to  include  a  provision  for 
handling  recurring  disputes  for  the 
following  reasons: 

First,  it  is  EPA's  intent  that  in 
subsequent  arbitration  proceedings, 
consideration  will  be  given  to  previous 
arbitration  decisions  which  involved  the 
same  manufacturer  and  specific  part. 
EPA  intends  and  believes  that  all 
arbitrators  will  treat  prior  decisions  as 
precedents  and  give  Uiem  appropriate 
deference  whenever  tlie  circumstances 
justify  that.  However,  a  provision 
allowing  a  previous  decision  on  the 
same  part  to  dictate  all  future  decisions 
(i.e.,  automatic  payment  of  a  claim  by 
the  part  manufacturer)  denies  the  part 
manufacturer  access  to  arbitration  and 
could  potentially  impair  the  right  of  the 
part  manufacturer  to  present  evidence 
as  to  why,  under  the  specific 
circumstances  of  its  case,  a  prior, 
decision  should  not  be  considered  a 
binding  precedent. 

Similarly,  all  claims  for  a  part  failure 
may  not  necessarily  be  legitimate.  The 
circumstances  which  made  the  first 
claim  for  a  part  failure  legitimate  may 
not  necessarily  apply  in  the  subsequent 
cases  brought  to  arbitration.  Thus,  all 
claims  will  need  to  be  settled  on  a  case 
by  case  basis  in  order  to  determine  the 
vahdity  of  each  claim. 

Third,  businesses  that  comprise  the 
aftermarket  industry  are  unlikely  to 
want  to  go  to  the  expense  of  rearguing  a 
claim  for  the  same  part  and 
circumstances  which  were  involved  in  a 
previous  claim  for  which  they  lost 
arbitration.  Thus,  there  should  be  few 
such  cases  requiring  arbitration. 

Finally,  in  the  case  where  a  part 
manufacturer  has  lost  repeated  claims 
involving  a  particular  defective  part, 
EPA  may  decide  to  decertify  the  part. 
While  this  would  not  affect  the  part 
manufacturer's  warranty  liability  for 
parts  abeady  sold  as  certified  parts  to 
consumers,  it  would  stop  future 
production,  distribufion  and  sales  by  the 
part  manufacturer  of  these  parts  as 
certified  components.  In  so  doing,  it 
would  reduce  the  number  of  warranty 
claims  involving  this  aftermarket  part 
over  a  period  of  time  and 
correspondingly  reduce  the  disputes  that 
arise  due  to  the  part. 

While  not  adopting  a  provision  for 
handling  recurring  disputes,  EPA  will 


assist  in  assuring  prompt  dissemination 
of  arbitration  decisions  by  acting  as  a 
clearing  house  for  the  results  and 
records  of  arbitration  hearings.  The 
Agency  will  maintain  a  file  of  records 
submitted  by  industry,  organized  by 
manufacturer  and  component  as  well  as 
a  file  of  arbitration  awards  and 
decisions  organized  along  the  same 
lines.  EPA  expects  the  vehicle 
manufacturers  will  voluntarily  supply 
this  information  since  it  is  to  their 
benefit.  Any  vehicle  and  part 
manufacturer  will  have  reasonable 
access  to  this  information  upon  request. 
This  information  may  be  used  by 
manufacturers  during  arbitration 
hearings  involving  a  repeat  failure. 
Furthermore,  this  file  may  act  to  flag 
parts  showing  pattern  failures  that 
should  be  considered  for  decertification. 

5.  Escrow /Bond  Requirement 

In  the  NPRM,  EPA  considered  but  did 
not  propose  a  requirement  for  part 
manufacturers  to  demonstrate  financial 
stability  by  posting  bond  or  escrow. 
Requiring  posting  of  a  bond  would 
violate  EPA's  intent  to  make 
certification  as  efficient  and  inexpensive 
as  possible  for  part  manufacturers.  In 
addition,  there  is  no  evidence  that 
suggests  that  part  manufacturers  are 
financially  unstable. 

EPA's  position  is  basically  the  same 
as  it  was  when  the  parts  certification 
regulations  were  first  promulgated  in 
1980.  That  position  was  upheld  by  the 
court  in  SEMA  v.  Ruckelshaus,  720  F.2d 
at  140.  The  court  in  the  SEMA  case 
pointed  out  that  one  inti  t  of  the 
regulations  was  to  make  certification  as 
efficient  and  inexpensive  as  possible 
(while  maintaining  technical  and  legal 
integrity),  so  that  small  part 
manufacturers  will  be  able  to  overcome 
the  competitive  disadvantages  of  the 
performance  warranty  program,  and 
that  a  bonding  requirement  could  be 
anti-competitive.  SEMA  v.  Ruckelshaus, 
720  F.2d  at  140. 

Certain  vehicle  manufacturers 
nonetheless  commented  in  response  to 
the  NPRM  that  in  order  to  assure  that 
part  manufacturers  have  an  equal 
incentive  and  financial  stake,  an  escrow 
account  should  be  required.  Specifically, 
they  suggested  that  since  the  vehicle 
manufacturer  must  initially  pay  for 
repairs,  the  part  manufacturers  should 
be  required  to  set  up  an  escrow  account 
as  a  condition  of  certification  or  at  the 
beginning  of  the  arbitration  process.  It 
was  argued  that  an  escrow  account 
would  bring  the  part  manufacturers  into 
the  dispute  resolution  mechanism  with  a 
financial  stake  equal  to  that  extended 
by  the  vehicle  manufacturer.  These 
vehicle  manufacturers  contended  thib 


may  either  lead  to  fewer  requests  for 
arbitration  or  quicker  conclusions. 

One  vehicle  manufacturer  suggested 
an  option  to  require  certification  bonds 
from  part  manufacturers  who  have 
refused  to  pay  claims,  who  are 
delinquent  in  paying  claims,  or  who 
have  demonstrated  abnormally  high 
dispute  losses.  It  claimed  that  this 
requirement  would  have  a  potential  to 
encourage  prompt  resolution. 
Subsequently,  many  claims  could  be 
resolved  without  resorting  to  full 
arbitration. 

However,  EPA  still  believes  that  the 
suggested  financial  instability  of 
certified  part  manufacturers  is  purely 
speculative.  To  date,  EPA  is  aware  of  no 
specific  evidence  which  would  indicate 
significant  problems  in  this  area.  EPA 
has  no  information  that  suggests  that 
part  manufacturers  would  not  live  up  to 
their  financial  responsibilities  and 
promptly  pay  valid  warranty 
reimbursement  claims.  Similarly,  there 
is  no  evidence  at  this  time  that  part 
manufacturers  are  likely  to  request 
arbitration  on  frivolous  grounds  or  to 
delay  arbitration  proceedings.  Thus,  the 
vehicle  manufacturers'  requests  for  an 
escrow  or  bonding  requirement  have  no 
factual  support.  Moreover,  as  discussed 
in  the  NPRM  and  the  SEMA  opinion, 
such  requirements  could  be  an  economic 
disincentive  to  small  part  manufacturers 
to  participate  in  certification  and  could 
increase  the  potential  anti-competitive 
effects  of  the  performance  warranty. 
Therefore,  EPA  rejects  the  commenters' 
requests. 

Nevertheless,  for  the  sole  purpose  of 
defraying  arbitration  costs,  a  reasonable 
deposit  may  be  required  from  the  parties 
prior  to  an  arbitration  hearing.  EPA  does 
not  view  such  a  deposit  as  a  bond  or 
escrow  account. 

C.  Denial  of  a  Consumer  Warranty 
Claim  Based  on  the  Use  of  an 
Uncertified  Replacement  Part 

To  deny  a  warranty  claim  based  on  a 
performance  warranty  failure  involving 
an  uncertified  part,  the  performance 
warranty  regulations  originally  required 
the  vehicle  manufacturer  to  present 
evidence  that  the  imcertified  part  was 
either  defective  in  materials  or 
workmanship,  or  not  equivalent  from  an 
emissions  standpoint  to  the  original 
equipment  part.*'  Further,  the 
uncertified  part  had  to  be  relevant  to  the 
failure  for  any  warranty  denial  to 
occur.*' 


»■  40  CFR  85.2105(b)(1) 
'•  40  CFR  85.2104(h)(3) 


32580 


Fedmtal  Register  /  Vol.  54.  No.  151  /  Tuesday.  August  8.  1989  /  Rules  and  RegulatioM 


The  MVMA  and  the  Automotive  Parts 
Rebuilders  Aasociatioc  (APRA)  brought 
legal  challenges  to  these  regulations 
claiming  that  EPA  exceeded  its 
authority  in  forcing  vehicle 
manufacturers  to  carry  the  burden  of 
demonstrating  equivalency  before  they 
may  deny  a  warranty  claim.**'  The  court 
agreed  that  EPA  may  not  shift  the 
burden  of  demonstrating  equivalency  to 
the  vehicle  manufacturers,  but  permitted 
EPA  to"*  *  *  require  vehicle 
manufacturers  to  submit  a  statement  (or 
other  evidence)  indicating  why  the 
uncertified  part  was  relevant  to  the 
vehicles'  emission  failure.""  The  court 
indicated  that  EPA  may  use  its  expertise 
to  decide  what  is  the  permissible 
information  required  for  the  vehicle 
manufacturer  to  demonstrate  that  the 
uncertified  part  was  relevant  to  the 
emissions  failure.*' 

In  the  NPRM  EPA  proposed  that,  in 
lieu  of  demonstrating  that  an 
aftermarket  part  is  not  equivalent  to  a 
comparable  OEM  part,  the  vehicle 
manufacturer  should  provide  both 
written  assertions  and  a  list  of  available 
"objective  evidence"  (described  below) 
used  in  the  warranty  denial 
determination  to  demonstrate  that  the 
part  was  relevant  to  the  failure.  EPA 
determined  that  this  approach  would 
best  ensure  appropriate  warranty  denial 
decisions. 

In  their  comments,  vehicle 
manufacturers  expressed  their  concern 
over  the  scope  of  the  "objective 
evidence"  required  in  the  NPRM.  EPA 
had  proposed  that  "objective  evidence" 
be  defined  to  include  any  historical  data 
such  as  previous  warranty  claims,  recall 
information,  or  manufacturer  studies  on 
similar  phenomenon  that  were  related  to 
the  current  claim,  as  well  as  any 
diagnostic  information  used  to  make  the 
warranty  denial  determination.  EPA 
also  staled  in  the  NPRM  that  any 
evidence  used  by  the  vehicle 
manufacturer  in  the  wananly  denial 
should  be  accessible  to  the  consumer 
upon  request 

Vehicle  manufacturers  commented 
they  could  not  know  which  or  how  much 
past  information  should  be  used  to 
support  a  warranty  denial  and  felt  that 
assembling  and  supplying  this 
information  could  not  be  done  in  a 
timely  manner.  They  also  felt  that  their 
dealers  lack  the  technical  expertise 
necessary  to  administer  a  warranty 
denial  based  on  objective  evidence' as 
described  in  the  NPRM. 

In  light  of  the  APRA  court  decision, 
EPA  believes  that  a  valid  warranty 


'»  APRA  V.  EPA.  720  F.2d  at  157. 

*'  Ibid.,  at  158-159  n.63  (empbuU  in  original). 

"  Ibid. 


denial  determination  will  best  be  made 
if  a  comprehensive  definition  for 
objective  evidence,  such  as  that 
proposed  in  the  NPRM,  is  adopted.  ^^ 
Denying  a  consumer  warranty  coverage 
for  a  performance  failure  for  any  reason 
is  an  important  move  end  should  be 
carried  out  only  after  careful 
consideration  of  the  actual  cause  of 
failure.  EPA's  major  concerns  are  that 
the  vehicle  noncompliance  be 
appropriately  diagnosed  and  repaired, 
to  protect  the  environment,  and  that  the 
consumer  obtain  the  protection  afiForded 
by  the  section  207(b)  warranty  when  the 
failure  is  not  caused  by  improper 
maintenance  and  use  (as  when  the 
failure  is  caused  by  an  uncertified  part). 
Only  by  requiring  the  vehicle 
manufacturer  to  demonstrate  improper 
use  or  maintenance  or  a  relevant  failure 
of  an  uncertified  part  to  escape 
warranty  liability,  can  EPA  assure  that 
consumers  will  be  encouraged  to  use 
section  207(b)  and  that  they  and  the 
environment  will  get  the  benefits 
Congress  intended. 

These  final  rules  esaentially  adopt  the 
NPRM  proposal  for  denial  of  a 
performance  warranty  claim  involving 
an  uncertified  part.  Hpwever,  based  on 
comments,  EPA  has  rex'ised  the 
proposed  definition  for  allowable 
"objective  evidence"  to  minimize  the 
burden  on  the  OEM's.  The  actual 
requirements  adopted  in  today's  final 
rules  were  based  on  S'A's 
consideration,  in  light  of  the  comments, 
of  what  is  minimally  necessary  to 
properly  judge  a  warranty  denial 
determination  vfiih  due  concern  for  the 
OEM  manufacturers'  burden. 

Under  these  final  ndc5,  the  vehicle 
manufacturer  will  provide  to  the 
consumer  a  written  assertion  that  the 
uncertified  part  is  the  cause  of  a 
vehicle's  emission  test  failure  due  to  the 
part's  own  failure  and,  or  damage  to 
other  engine  or  emission  components 
caused  by  the  uncertified  part."*  The 


"  At  the  same  lime  EPA  rpcugnize*  thai  thii 
places  a  burden  on  the  OEM  for  supporting  a  denial 
deterniination  when  in  fact,  the  OEM  is  noi 
responsible  for  the  pan  heuif,  on  the  vehicle  in  the 
first  place.  Nonetheless,  the  veliidt  manufacturer  is 
not  Butomaticaliy  relieved  of  resporwibility  for  its 
own  part's  performance  men^ly  by  the  presence  of 
an  uncertifien  pari  on  tht  vrfiicie.  Notning  in  the 
Act  suggests  that  manufactwers  may  deny  warranty 
coverage  solely  aa  that  basis 

'*  Aitematively.  the  vehiole  manufacturer  could 
assert  that  the  uncertified  ptrt  was  installed 
improperly  and  therefore  canned  Failure  lo  the 
vehicle  emission  system.  However,  in  this  case,  as 
under  the  current  regulation!,  a  warranty  cannot  be 
denied  baaed  on  improper  iAslallalion  by  an  OEM 
authoriTed  facility  since  coosumers  wha  in  good 
faith,  had  their  vehicle  repaked  at  an  authorized 
facility  •hould  have  assoraice  that  they  will  not 
lose  their  warranty  due  to  isproper  service  by  the 
authohxed  lacility. 


written  assertion  will  also  state  that  the 
removal  of  the  uncertified  part  and  the 
reinstallation  and  recalibration  of  any 
OEM  part  that  was  replaoed  or  damaged 
by  the  uncertified  part  is  expected  to 
repair  the  emissions  failure. 

If  the  vehicle  manufactvrer  claims 
other  components  have  been 
subsequently  damaged,  the  vehicle 
manufacturer  will  have  to  specify  which 
components  were  affected,  what 
appears  to  be  wrong  with  the  parts,  and 
why  the  manufacturer  befieves  the 
imcertified  part  caused  the  damage.  This 
information  must  also  be  provided  in 
writing  to  the  consumer  along  with  any 
objective  evidence  used  in  the 
determination. 

"Objective  evidence"  is  defined  in 
these  final  rules  as  all  diagnostic 
information  and  data,  and  any  other 
information  directly  used  in  making  the 
warranty  denial  determination.  This 
eliminates  the  requirement  that  the 
vehicle  manufacturer  present  historical 
data  as  proposed  in  the  NPRM.  EPA's 
new  treatment  of  objective  evidence 
should  resolve  vehicle  manufacturers' 
concerns  that  certain  information  is  not 
readily  available  or  that  OEM  dealers 
do  not  have  an  adequate  level  of 
expertise  to  provide  the  iaformation 
required.  If  a  dealer  is  unable  to  meet 
even  this  reduced  level  of 
demonstration,  it  is  questionable 
whether  the  warranty  denial  was  valid. 
At  the  same  time,  the  revised 
requirements  will  still  provide  the 
consumer  with  access  to  sufficient 
information  to  determine  the  validity  of 
the  vehicle  manufacturer's 
determination. 

One  vehicle  manufacturer  (Ford) 
recommended,  as  an  altemative  to 
EPA's  proposal  on  objective  evidence, 
that  verification  that  the  remaining 
certified  components  function  properly 
be  considered  sufficient  e\'idence  that 
the  aftermarket  part  caused  the  failure. 
EPA  has  considered  this  proposal  but 
has  decided  not  to  adopt  this  as  an 
altemative  method.  A  vehicle  in  its 
original  configuration  [no  aftermarket 
parts  installed)  may  fail  an  I/M  test,  yet 
all  OEM  emission  components  test  out 
as  functioning  properly.  This  type  of 
failure  has  been  seen  in  specific 
instances  in  the  I/M  program  and  is 
called  a  "pattern  failure."  Thus,  while 
use  of  an  uncertified  part  on  such  a 
vehicle  would  not  actually  be  the  cause 
of  the  p>erformance  warranty  failure,  the 
altemative  method  of  demonstration 
proposed  by  Ford  would  mistakenly 
identify  the  uncertified  part  as  the  cause 
of  the  failure.  Furthermore,  the  actual 
cause  of  the  pattern  failuK  mi^t  never 
be  identified  and  repaired  properly. 
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Many  commenters  recommended 
"causal  proof  as  a  more  appropriate 
method  for  denying  warranty  to  an 
uncertified  part.  Commenters  did  not 
provide  a  specific  definition  of  causal 
proof.  However,  it  appears  they  are 
referring  to  a  procedure  where  tlie 
vehicle  manufacturer  identifies  a  part  as 
uncertified,  and  only  asserts  that  the 
uncertified  part  caused  the  failure 
(perhaps  with  some  technical 
explanation  short  of  any  supportive 
evidence).  However,  this  procedure 
would  not  provide  the  consumer  with 
any  concrete  evidence  that  the  part 
caused  the  problem,  and  leaves  the 
consumer  with  very  little  recourse  but  to 
pay  for  the  repair.  This  would  unduly 
limit  the  use  of,  and  environmental 
benefits  expected  from,  section  207(b)'s 
warranty  requirement.  In  contrast,  the 
final  rules  require  the  vehicle 
manufacturer  to  provide  the  consumer 
with  a  Ust  of  the  factual  information 
directly  used  in  the  warranty  denial 
determination,  and  then  to  provide  the 
actual  information  to  the  consumer  on 
request.  Since  this  information  should 
be  readily  available,  EPA  believes  the 
small  additional  burden  to  the  vehicle 
manufacturer  is  more  than  offset  by  the 
substantially  improved  position  of  the 
consumer  attempting  to  judge  the 
validity  of  a  warranty  denial.  "Thus,  EPA 
rejects  the  commenters'  suggestion. 

D.  Labeling 

These  final  rules  adopt  the  language 
proposed  in  the  NPRM  for  certified 
aftermarket  part  labeling.  Aftermarket 
part  manufacturers  will  be  required  to 
identify  their  certified  parts  with  luiique, 
readable  labels  that  are  durable  for  the 
useful  life  of  the  part  as  specified  by  the 
manufacturer.  These  unique  certification 
labels  and  symbols  may  only  be  used  on 
production  aftermarket  parts  that  are 
certified  through  this  regulation. 
Furthermore,  if  a  manufacturer's  part 
that  was  previously  certified  is  later 
decertified  imder  §  85.2118,  that 
manufacturer  may  no  longer  use  the 
unique  certification  label  or  symbol  on 
any  of  these  parts  built  or  assembled 
after  the  date  of  decertification. 
Comments  to  the  NPRM  suggest  motor 
vehicle  and  aftermarket  part 
manufacturers  are  in  agreement  with  the 
language  incorporated  in  §  85.2119. 

Several  vehicle  manufacturers  also 
suggested  that  some  sort  of  cataloguing 
or  tracking  system  for  certified  parts 
should  be  utilized  by  EPA  and  provided 
to  the  vehicle  manufacturers.  Vehicle 
manufacturers  are  in  favor  of  this  option 
since  it  would  provide  them  with  an  up 
to  date  ready  reference  of  all  certified 
parts.  This  reference  would  make 
warranty  claim  decisions  much  easier 


since  their  service  departments  would 
probably  have  access  to  these 
references. 

EPA  agrees  with  this  comment. 
Therefore,  EPA  will  make  available  a 
yearly  listing  of  certified  aftermarket 
parts  and  each  certified  aftermarket  part 
manufacturer's  imique  symbol  or 
identifier.  In  addition.  EPA  expects  that, 
in  order  to  promote  the  use  and  proper 
repair  of  their  parts,  part  manufacturers 
will  provide  the  vehicle  manufacturers 
with  proof  or  a  listing  of  their  actual 
certified  parts. 

One  part  rebuilder  association 
expressed  concern  over  adequate  space 
availability  for  labels  on  a  small  part, 
especially  one  which  has  been  rebuilt 
several  times.  To  deal  with  rebuilt  parts 
and  this  potential  problem  of  space  for 
several  logos  for  subsequent  rebuilders, 
EPA  will  allow  a  subsequent  rebuilder 
to  remove  or  cover  the  previously 
applied  label. 

E.  2  Year/24,000  Miles  Quality 
Warranty  Requirement 

These  final  rules  do  not  adopt  the 
NPRM  proposal  that  would  require  a 
minimum  "acceptable  quality"  warranty 
of  2  years  or  24,000  miles. 

Part  manufacturer  associations 
(MEMA  and  SEMA)  commented  that  the 
warranty  requirement  proposed  in  the 
NPRM  would  increase  costs  and  that  it 
would  be  unnecessary  because  of 
current  requirements  that  involve 
certification  and  durability  testing.  They 
pointed  out  that  the  aftermarket  part 
industry  currently  provides  the  level  of 
quality  and  associated  warranty 
coverage  demanded  by  the  part 
purchaser.  The  consumers  decide  how 
much  they  want  to  pay  for  additional 
warranty  coverage. 

The  quality  of  the  parts  that  EPA 
approves  is  an  important  issue.  The 
Agency's  intention  in  proposing  this 
provision  was  to  assure  that  only 
acceptable  quality  parts  -which  the 
manufacturer  will  stand  behind  obtain 
EPA  certification.  However,  EPA  does 
not  currently  have  evidence  suggesting 
that  existing  emission  related 
aftermarket  parts  are  showing 
unacceptable  quality.  Therefore,  EPA  is 
not  convinced  that  this  provision  is 
necessary,  and  the  Agency  will  not 
adopt  the  minimum  quality  warranty 
requirement  proposed  in  the  NPRM. 
However,  if  sufficient  evidence  arises 
showing  that  parts  are  not  capable  of 
performing  for  a  reasonable  lifetime 
(e.g.,  a  minimum  of  2  years  or  24,000 
miles),  then  EPA  may  repropose  this 
warranty  option  and  revise  this 
regulation  at  a  future  date. 


F.  Costs  of  Emission  Testing  and 
Durability  Demonstration 

1.  FTP  Costs 

In  the  NPRM,  EPA  presented  emission 
testing  costs  that  the  part  manufacturer 
would  be  expected  to  incur  during  the 
certification  process.  EPA's  FTP  cost 
figures  of  $600  to  $900  per  test  were 
determined  based  on  a  survey  of 
independent  laboratories  that  are 
available  for  all  part  manufacturers  to 
use.'* 

Several  part  manufacturer 
associations  disagreed  with  EPA's  cost 
estimates.  These  manufacturers 
submitted  annual  FTP  costs  per  certified 
part  which  are  much  higher  than  the 
EPA  estimates.  There  are  several 
apparent  reasons  for  their  higher  cost 
estimates. 

Some  manufacturers  indicated  that 
certification  using  the  FTP  test  cycle 
would  require  them  to  run  numerous 
FTP  tests  during  the  emission 
compliance  development  of  their  parts. 
However,  EPA  believes  that  even  prior 
to  amendment  of  these  certification 
regulations,  many  part  manufactiuers 
probably  had  developed  their  parts 
sufficiently  so  that  little  if  any 
additional  emission  development  will  be 
necessary.  Many  of  these  aftermarket 
part  manufacturers  also  supply  the 
OEM's  with  parts.  The  OEM  parts  have 
proven  emission  performance.  The 
development  that  goes  into  the  parts 
supplied  to  the  OEM  is  likely  in  many 
cases  to  be  directly  transferable  to  the 
aftermarket  parts.  Similarly,  aftermarket 
parts  which  are  designed  to  be 
functionally  equivalent  (or  superior)  to 
the  OEM  part  should  not  require  any 
significant  further  development  to 
assure  their  emission  performance  prior 
to  certification. 

Only  in  the  case  of  imique  parts  which 
alter  or  are  significantly  different  from 
the  OEM  parts,  such  as  specialty  parts. 
is  there  a  concern  that  significant 
emission  development  work  might  be 
necessary  prior  to  certification 
demonstration.  It  is  impossible, 
however,  for  EPA  to  determine  if 
significant  development  work  will  be 
necessary  for  specialty  parts  or  to 
estimate  the  cost  of  that  development 
should  it  be  necessary.  However,  the 
strong  interest  in  the  certification 
program  shown  by  the  specialty  parts 
manufacturers  suggests  that  this 
segment  of  the  aftermarket  part  industry 
is  confident  in  the  emission  control 
capability  of  their  parts  and  anxious  to 


"  "Cost  of  Allemalive  Short  Tests".  EPA  memo 
from  M.  Sabourin  lo  R.  Larson.  Aug.  7. 1986.  in  the 
public  docket  «EN-6*-08. 


V9dml  Kggiilw  /  Vol  54.  No.  151  /  Tuetday.  August  B.  1969  /  Rules  and  Reyilatiotw 


prove  this  capability  via  the  voluntary 
aftermarket  part  certification  program. 
EPA  believes  this  conHdence  in  the 
emission  performance  capability  of 
these  parts  is  based  upon  reasoned 
analysis  supported  by  data.  In  such  a 
case,  the  amount  of  additional 
development  work  should  also  be 
minimal. 

Finally,  althou^  the  FTP  cycle  is 
relied  upon  for  certification 
demonstration,  the  manufacturer  has  at 
its  disposable  a  wide  range  of 
alternative  evaluation  tests  and  criteria 
including,  for  example,  material  and 
structural  analyses  and  bench  tests. 
EPA  expects  the  competent 
manufacturers  to  make  full  use  of  these 
alternative  evaluations,  many  of  which 
would  be  far  less  expensive  and  often 
more  useful  for  development  purposes 
than  the  FTP  test  Thus.  EPA  rejects  the 
commenters  suggestions  that  FTP  testing 
during  the  development  process  will  be 
a  widespread  and  frequent  occurrence. 
One  commenter  (SEMA)  also  stated 
that,  based  on  the  "worst  case"  vehicle 
selection  criteria  presented  in  the 
NPRM,  most  part  manufacturers  would 
need  to  test  ten  or  more  worst  case 
vehicle  configurations  per  part  per 
model  year  to  ensure  the  appropriate 
application  was  tested.  Thus,  its 
resulting  cost  estimates  were  based  on  a 
large  number  of  test  vehicles. 

In  these  fmal  rules,  EPA  has  adopted 
an  alternative  for  worst  case  vehicle 
selection  that  specifically  identifies  the 
criteria  for  selection  of  two  worst  case 
vehicles.  This  clear  guidance  should 
make  it  unnecessary  for  a  part 
manufacturer  to  test  more  than  two 
vehicles  to  certify.  Part  manufacturers 
that  have  determined  that  they  can 
appropriately  select  the  one  worst-case 
application  as  proposed  in  the  NPRM 
may  still  do  so.  Furthermore,  since  one 
part  likely  will  often  have  application 
over  more  than  one  model  year,  vehicle 
selection  is  not  model  year  specific  and 
parts  are  not  required  to  be  recertified 
every  model  year  (unless  a  new  model 
year  application  is  not  properly 
represented  by  previous  worst  case 
vehicles). 

Based  on  the  cost  figures  presented  in 
the  NPRM,  and  after  considering 
comments  on  certification  costs,  EPA 
estimates  the  cost  of  FTP  tailpipe 
emissions  testing  to  be  $600-$g(X)  per 
test.  This  is  based  on  a  survey  of 
independent  laboratories  which  are 
available  for  all  part  manufacturers  to 
use.'*  This  cost  does  not  include  SHED 


testing  (as  SHED  testing  is  not  required 
unless  parts  affect  evaporative  emission 
results).  For  components  requiring  SHED 
tests  instead  of  tailpipe  emissions  tests 
(i.e.,  components  affecting  evaporative 
emission  control  only),  EPA  estimates 
that  the  cost  will  not  ke  greater  than  the 
tailpipe  FTP  cost  of  $40(]^-$900  per  tesL'^ 
Either  one  or  two  MK>rst-case  vehicles 
are  required  to  be  tested  for  each  part, 
leading  to  a  total  FTP  certification  cost 
between  $1200-$3600  per  part  (based  on 
a  minimum  of  two  tests  per  part  at  $600 
per  test,  up  to  four  tests  per  part  at  $900 
per  test).  Such  FTP  coets  can  be 
amortized  over  the  applicable  vehicle 
models  and  model  years  of  the  certified 
part. 

2.  Durability  Costs 

As  indicated  in  thel^JPRM  and  earlier 
in  this  preamble,  durability 
demonstration  requirements,  and 
therefore  costs,  will  differ  significantly 
among  parts  to  be  certified.  Many  of  the 
parts  to  be  certified  will  be  eligible  for 
durability  exemption.  In  these  cases,  the 
manufacturer  does  not  incur  a  durability 
cost.  Furthermore,  in  those  other  cases 
requiring  durability  demonstration,  one 
part  will  likely  work  for  many  vehicle 
applications  over  a  number  of  model 
years  and  one  durability  vehicle  may 
suffice  to  represent  a  large  number  of 
applications  for  a  part.  This  will  help 
control  costs  for  the  part  manufacturer. 

Also,  the  regulations  allow  for 
alternative  mileage  accumulation  cycles 
which  may  be  less  expensive  than  that 
described  in  40  CFR  Part  86,  appendix 
IV.  The  manufacture!  may  opt  to  use  an 
alternative  durability  cycle  if  it 
determines  that  the  alternative  cycle  is 
at  least  as  representative  of  typical  in- 
use  operation  as  the  cycle  described  in 
appendix  IV  of  the  FTP  For  example, 
the  manufacturer  may  determine  that  an 
"on  '•oad"  durability  cycle  may  be 
representative  of  an  aftermarket  part's 
aging  and  therefore  suitdble  for 
durability  demonstration.  EPA  currently 
evaluates  and  approves  alternative 
durability  cycles  through  its  policy 
described  ir  Advisorj'  Circular  37-A. 

One  part  manufachirer  associetion 
(SEMA)  estimated  a  durabilit3'  cost  of 
$80,000  per  part.  This  is  an  accuiate  cost 
figure  for  current  large  volume  vehicle 
manufacturers  who  support  entire  in- 
house  programs  of  multiple  vehicles  and 
run  vehicles  sufficient  to  represent  each 
engine  family  to  be  oeitified  each  model 
year.  It  is  highly  unlikely  that  a 
durability  vehicle  will  be  required  for 
every  aftermarket  part  certified,  or  that 
the  part  manufacturer  will  choose  to  pay 


'  Ibid. 
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to  run  a  vehide  juat  for  part  durability 
demonstration.  Several  tasting  facilities 
have  submitted  infOTmatim  to  EPA  to 
demonstrate  that  alternative,  less 
expensive,  mileage  accuiaulation  cycles 
are  available  that  are  at  least  as 
stringent  as  the  currently  approved 
cycle  listed  in  the  Federal  Regulations. 
At  least  one  of  these  cycles  costs  around 
five  cents  per  mile  plus  a  $200  to  $300 
report  charge.  Thus,  durability  mileage 
accumulation  could  cost  around  $3,000 
when  durability  testing  is  necessary. 
However,  EPA  expects  that  durability 
demonstrations  will  typically  not  be 
utilized,  especially  in  the  initial  years  of 
implementation.  Initially,  manufacturers 
are  more  likely  to  choose  to  voluntarily 
certify  those  parts  that  are  technically 
and  economically  easier  to  certify  (i.e., 
those  that  are  eligible  for  durability 
exemption  or  eligible  for  an  alternative 
cycle).  Since  they  may  rarely  durability 
test  a  part,  the  durability  cost  amortized 
over  every  part  will  likely  be  even  less 
than  $3,000  per  part. 

For  the  above  reasons,  EPA  believes 
that  FTP  testing  and  durability 
demonstration  costs  will,  for  the  great 
majority  of  parts,  be  much  less  than 
certain  part  manufacturers  have 
suggested  and  that  the  actual  costs  of 
certification  will  be  reasonable  and 
appropriate  given  the  purposes  and 
requirements  of  the  certification 
program. 

IV.  Reporting  and  Recordkeeping 
Requirements 

The  Agency  does  not  believe  the 
additional  reporting  and  recordkeeping 
requirements  imposed  by  this 
amendment  to  the  regulations  are 
burdensome.  An  economic  impact 
analysis  was  prepared  for  the  original 
1980  rulemaking  and  is  contained  in 
Central  Docket  #EN-79-8.  The 
document  concluded  that  the  regulations 
did  not  pose  a  significant  cost  to  the 
parties  involved.  The  modifications 
being  adopted  here  should  not  increase 
that  cu.st  substantially. 

These  revisions  to  the  regulations 
would  impose  some  new  reporting  and 
recordkeeping  requirements  on 
aftermarket  part  manufacturers  that 
choose  to  take  advanta^  of  the 
certification  program,  as  well  as  the 
vehicle  manufacturers.  The  addition  of  a 
reimbursement  mechanism  will  require 
recordkeeping.  The  certification  program 
will  be  extended  to  inclade 
manufacturers  of  parts  not  certifiable 
under  the  regulations  before  these 
revisions.  The  new  manufacturers  will 
need  to  keep  records  and  report 
certification.  The  new  requirements  for 
labeling  may  increase  some 
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manufacturer  material  expenses.  As 
noted  in  the  information  collection 
request  document  approved  for  these 
final  rules  under  0MB  control  number 
2060-0060,  this  burden  was  estimated  at 
$166,500  at  the  time  of  proposal.  No 
commenters  disagreed  wiUi  this 
estimate  and  EPA  believes  it  is  still 
correct. 

V.  Paperworii  Reduction  Act 

The  information  collection 
requirements  contained  in  these  rules 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
number  2060-0060. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  124  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223.  U.S.  Environmental  Protection 
Agency,  401 M  St..  SW.,  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Paperwork 
Reduction  Project  (2060-0060),  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

VI.  Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  This  regulation  should  not  be 
considered  a  major  regulation  because  it 
meets  none  of  the  conditions  for  a  major 
regulation.  As  discussed  fully  in  the 
Summary  and  Analysis  of  Comments 
(see  Docket  #EN-84-08),  these  final 
rules  will  have  an  annual  effect  on  the 
economy  of  less  than  $100  miUion.  It  is 
estimated  that  at  most  a  retail  price  and 
service  repair  value  of  $2  billion  of 
emission  related  parts  will  be  certified 
in  any  one  year.  About  1  percent  or  $20 
million  worth  of  parts  will  require 
warranty  service  each  year,  which 
represents  most  of  the  economic  impact 
of  this  regulation  (certification  costs,  in 
comparison,  will  be  far  less  than 
warranty  repair  costs).  Tliis  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions.  Nor  will 
there  be  any  significant  adverse  effects 


on  competition,  employment 
investment  productivity,  iimovation,  or 
on  the  ability  of  U.S.  based  enterprises 
to  compete  with  foreign  based 
enterprises  in  domestic  or  export 
markets. 

These  final  rules  and  certain 
accompanying  documents  were 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291.  Any 
written  comments  from  OMB  to  EPA 
and  any  EPA  written  response  to  those 
comments  are  available  for  public 
inspection  in  the  docket  for  this 
rulemaking;  Docket  #EN-84-08.  The 
EPA's  Centi-al  Docket  Section  (LE-131) 
is  located  at  401  M  Sti-eet  SW.. 
Washington,  DC,  20460. 

Vn.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq.,  EPA  is  required  to 
determine  whether  a  final  regulation 
will  have  a  significant  impact  on  a 
substantial  number  of  small  entities  so 
as  to  require  a  regulatory  flexibility 
analysis. 

Several  aftermaricet  part  manufacturer 
organizations  contested  EPA's  assertion 
in  the  NPRM  that  there  would  be  no 
significant  adverse  impact  on  a 
substantial  number  of  small  entities 
because  of  the  aftermarket  part 
certification  program,  given  that  the 
program  is  voluntary. 

SEMA  stated  that  certification  is  not 
voluntary  since  it  is  the  only  means  that 
its  members  can  use  to  eliminate  the 
potentially  anti-competitive  effects  of 
the  CAA  warranties.  EPA  has  no  data  or 
other  information  which  establishes  the 
potentially  anti-competitive  effects  of 
the  CAA  warranties  claimed  by  SEMA. 
EPA  also  has  no  data  which  could  be 
used  to  evaluate  any  countervaifing 
impact  of  the  aftermarket  certification 
program.  However,  if  SEMA  believes 
that  sales  of  its  members'  parts  will 
significantly  increase  as  a  result  of 
certification,  then  it  follows  that  the 
aftermarket  certification  program  will 
have  a  beneficial  impact  on  aftermarket 
part  manufacturers  by  reducing  or 
eliminating  the  anti-competitive  effects 
of  the  CAA  performance  warranty. 
These  regulations  open  up  the 
certification  program  to  allow 
certification  of  all  types  of  components 
which  are  emission  related  (including 
the  specialty  parts  manufactured  by 
SEMA's  members)  and  adopt  a 
relatively  low  cost  compliance 
demonstration  program  so  that  most 
potential  certifiers  of  quality 
aftermarket  parts  will  not  be 
economically  excluded.  EPA  hopes  that 
other  manufacturers  will  see  advantages 
in  certifying  aftermaricet  parts  which 


will  tend  to  proliferate  the  quantity  and 
choice  of  aftermarket  parts  with  proven 
emission  control  capalulity.  Hius,  rather 
than  having  an  adverse  impact  on  small 
part  manufacturers  these  &ial  rules 
should  benefit  any  manufacturers  that 
choose  to  take  advantage  of  them. 

Another  commenter  stated  that  as  an 
aftermarket  part  manufacturer,  it  would 
be  forced  to  participate  in  the  program 
and  absorb  all  associated  costs  in  order 
to  compete  with  target  suppliers  of 
certified  aftermarket  parts.  EPA  agrees 
that  the  part  manufacturer  will  incur 
some  coats  if  it  cfaoooea  to  certify  a  part 
However,  EPA  believes  that  these  fhial 
rules  wtD  aid  competition  by  providing 
the  opportunity  lor  part  manufactarers 
to  sd)  eaussien  related  parts  with 
reduced  or  no  anti-coaopetitive  effects 
fiom  the  performance  warranty 
program. 

EPA  has  designed  these  final  rules  to 
minimize  certification  demonstration 
costs  while  at  the  same  time  providing 
necessary  assurance  of  adequate 
emission  control.  Two  measiues  have 
been  adopted  to  reduce  durability  costs. 
First  for  components  that  are  likely  to 
be  repaired  or  replaced  in  actual  use. 
these  parts  are  exempted  from  any 
independent  certification  durability 
demonstration.  Second  for  parts  that  do 
require  durability  testing,  EPA  expects 
that  many  will  be  able  to  demonsti*ate 
no  additional  deterioration  of  other 
emission  related  components;  these 
parts  can  be  aged  on  a  vehicle  which  in 
itself  does  not  need  to  meet  emission 
standards.  This  should  help  limit  the 
durability  test  costs  for  these 
aftermarket  parts. 

Emission  compliance  demonstration 
cost  is  also  minimized  by  not  requiring 
the  emission  test  vehicle  to  meet 
standards.  Rather  the  changes  in 
emissions  due  to  aftermarket  part 
installation  is  quantified  and  compared 
to  the  preexisting  certification  vehicle 
emissions  margin  for  vehicle  designs. 
Again,  vehicle  and  test  costs  are 
minimized.  Finally,  worst  case  testing  is 
allowed  to  reduce  the  number  of 
required  test  vehicles  and  emission 
tests.  Only  in  the  case  of  short  test 
versus  FIT  test  costs  was  EPA  unable  to 
find  a  more  economic,  acceptable  cost 
reduction  alternative.  Even  in  this  case, 
the  estimated  cost  differential  between 
the  required  FTP  tests  and  short  tests  is 
likely  less  than  $3,600  per  part  certified. 
This  should  not  represent  a  significant 
barrier  to  aftermarket  part  certification 
for  most  manufacturers. 

I  hereby  certify  that  this  regulation 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  Specialty  part  manufactxirers 
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(who  are  often  small}  will  be  eligible  for 
the  first  time  to  certify  under  this 
revised  aftermarket  part  certification 
program  which  should  benefit  these 
manufacturers.  The  potential  adverse 
impact  is  further  minimized  since  the 
program  is  voluntary  and,  presumably, 
no  part  manufacturer  will  participate 
unless  it  sees  an  economic  benefit  to 
doing  so.  Further,  for  those 
manufacturers  that  choose  to 
participate,  certification  of  quality  parts 
should  be  attainable  at  a  reasonable 
cost. 

List  of  Subjects  in  40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution,  reporting  and  recordkeeping 
requirements.  Research.  Warranties. 

Authority:  42  U.S.C.  7522. 7541, 7542.  and 
7601(a). 

Dated:  )uly  27, 1989. 
William  K.  Raiily. 

Administrator. 

BHJJNQ  COOe  MM-SO-H 
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Attachment    I 


Aftermarket  Parts  Certification  ProcPdurQ 


Is  part  emission-related? 


I 
YES 


J-' 


Ineligible 


Certify  per  ECP's     ^/^ 
in  §85.2122.         ^ 


YES 


y^ 


Does  the  part  have  defined 
Emission  Critical  Parameters  (ECP's)? 


I 

NO 


W'll    part  affect  existing 
ernisston  components' 


Age  the  part  by  full  AMA  cycle 

durability,  followed  by  an 
FTP  test  on  the  same  vehcie  & 
part  combination  used  for  aging 

Does  aged  vehicle  &  oart 
combination  pass  FTP? 


NO 


Is  the  part  critical  emission-related'' 


YES 


Age  the  part  by  full  AMA  cycie 

durability  on  an  application 

vehicle  or  typical  field 

operation  for  50K  miles 


YES 

i 


NO 


CERTIFY 


FAILS 
NO  CERT. 


NO 


Durability 
Exemption 


\      / 


Back-!o-oack  FTP  tests 

with  and  wr.nout  the  aged 

part  on  a  slave  test  vehicle 

of  proper  appi:ca;  en. 

Is  the  difference  m  emission 
results  between  tests 

less  then  or  equal  to  the  5CK 
certification  margin' 


YES  NO 

i       I 


CERTIFY 


FAILS 
NO  CERT. 


BEST  COPY  AVAILABLE 


I 
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Appendix— Explanation  of  Specific  Changes 


I 


Section 


1.  Part  85.  Authority.. 
^SupbwtV 


3.  Seclkxt  85.21 02: 

Ii)(2) 

«(14) 

W<W) 

(a)(16) 


(t«l7) ~. 

(tMie) „ 

4.  Saction  85.2l03<a)(2).. 

5.  Saction  85.2104<d) 

S.  Saction  85.2105: 

Titia 

W 


7.  Saction  85.2106: 

(aM2) 

(aM3) 


(t). 


8.  Saction  85.2107: 
(c) 


(a). 


9.  Section  85.2110(b) 

10.  Saction  85.2112  Introduction . 


11.  Section  85.21 13(eHI(). 

^Z  Section  85.2114 

13.  Section  85.21 15 


14.  Section  85.2116: 
(a)(2) 


(a)(4).. 
(a)(7). 
(a)(8). 


15.  Section  85.2117: 
Title 


Section  85.2117.. 


16.  Section  85.2118: 

(a) 

(b) 

17.  Section  85.2119: 
(a) 


(b). 


IS.  Section  85.2121: 

(a)(l)(ii)(A) 

(a)(l)(ii)(B) 

(a)(i)(H)(C) 


(a)(l)(vi)... 
(a)(l)(vii).. 


(a)(1)(viiO 

19.  Saction  85.2122(a). 


Change 


None 

Nomenclature  change  from  "Agency"  or  "EPA"  to  "MOD 
Director",  from  "Director"  to  "MOD  Diwctor,"  and  from 
"Deputy  Assistant  Administrator"  to  "Offioe  Direc.or". 

Revise  paragraph  from  "Administrator"  to  "Office  Director" 

Aid  paragraph  to  define  "Emisaion  Related  Parts" 

Add  paragraph  to  define  "Objecthw  Etidenoe" 

Add  paragraph  to  define  "Valid  Emission  Performance  War- 
rarrty  Claim". 

Add  paragraph  to  define  "Reasonable  Expense" 

Add  pamgnph  to  de«me  "MOO  Director" 

Add  language  to  mdade  ianaity  amission  limits _ 

Change  retarancing  of  paraonph  (c)(5)  to  paragraph  (e).... 

Change  from  "Replacement  Parts"  to  "Atieimarket  Parts" 

Revise  language  to  clarify  reimbursement  d  warranty  claim  to 
vehicle  manufacturer. 

Revise  language  to  eataWish  new  criteria  lor  vehicle  manu- 
facturers' warranty  denial. 

Revise  language  to  establish  crttene  tmk i 

Add  language  to  include  new  requirement. ..j 

Correct  line  10  from  "to"  to  "of" 

Revise  language  to  clarify  wan-anty  reimbursement  proce- 
dures. 
Add  language  to  include  warranty  denial  to  uncertified  parts .... 

Revise  language  to  correct  mailing  address 

Revise  by  deleting  language  that  limits  regulation  to  parts 

with  emissiorvcritical  parameters. 
Remove  concepts  no  longer  needed.  Renumber  remaining 

terms  and  replace  with  language  to  defina  new  concepts. 
Revise  language  In  entirB  section  to  explain  the  certification 

process. 
Revise  language  in  entire  section  to  explain  process  for 

notification  of  intent  to  certify. 

Revise     language     to     change    from     't  85.2114(b)"     to 

"§85.21 14(d)(2)". 
Revise    language    to    change    from     "f  85.2114(c)"     to 

"§85.2114". 
Made  minor  revisions  to  language  and  add  the  word  "or"  to 

the  end  of  ttie  paragraph. 
Add  language  that  faoMatee  possibie  inadequacy  of  durability 

documentation. 

Change  from  "Warranty"  to  "Warranty  and  Dispute  Resolu- 
tion". 

Revise  entire  section  to  cover  warranty  requirements  and 
dispute  resolution  procedure  for  all  aftvmarket  part  and 
vehicle  manufacturers. 

Change  reference  from 5  85.21 14(a)(1)  to  §e5.21l4(b) 

Change  reference  from  §85.21 14(a)(2)  to  §85.2 11 4(c) 

Revise  language  to  raquire  that  label  be  durable  and  read- 
able for  the  defined  useful  life  of  the  part 

Revised  language  to  change  from  "identification"  to  "unique 
identificstion". 

Change  reference  from  §  85.21  l4(bM4)  to  §B5.21l4(d) 

Change  reference  from  §85.21  I4(t»)  to  §85.21 14(d) 

Add  language  that  allows  decertification  for  Improper  durabili- 
ty demonstration. 

Add  language  allowing  decertification  for  failure  to  submit 
veoorda. 

Addfnguage  that  allows  decertification  when  adequate  doc- 
ufuwaoUon  to  support  durability  demonst'ation  is  not  sub- 
mitted oris  inauficient 

Add  language  that  allows  basis  for  deoertification  if  lost 
art)itration  la  not  paid. 

Change  reference  from  §85.21 14(a)(1)  to  §B5.21 14(b) 


Reason 


For  clarification  and  new  designation  of  responsit>ility. 


Clanfication. 
Do. 
Do. 
Do. 

Do. 

Do 

Expanded  for  consideration  of  family  emission  limits. 
Changed  to  proper  reference.  i 

Expanded  to  Include  all  aftermarfcet  parts 

To  alert  reader  that  a  vehicle  rtianufaetiirer  may  seek  reim- 
bursement of  wan-anty  claim  from  the  aftermar1(et  part 
manufacturer. 

In  response  to  court  order. 


Clarffies  with  respect  to  §  85.2105(b). 

To  requi'e  vehicle  manufacturers  to  submit  a  written  docu 

ment  that  justffias  warranty  denial. 
Typographical  enor. 

To  alert  reader  to  initial  steps  of  seeking  warranty  reimburse- 
ment 

Added  for  consideration  of  vehicle  manufacturers'  warranty 
responsibiities  to  uncertified  aftermarHet  (non-OEM)  parts. 

Division  is  now  under  a  rtew  office. 

To  open  regulation  to  ail  emisaion  letatad  aftermadot  parts. 

Responsibility  change  and  clarification  of  new  terms  used  in 
revisions. 

To  make  certification  awatlabla  to  all  aftermarfcet  parts  re- 
quires these  new  testing  methods. 

To  clarify  which  information  Is  required  lor  notification  of 
intent  to  certify. 


idJ  to  §85.21 14 


Redesignation  required  by  changes  ma( 
Do. 


To  accommodate  addition  of  new  requirements  and  to  ac- 
commodate new  Information  In  paragr8|>h  (a)(8). 

To  accommodate  Inclusion  of  new  durability  demonstration 
requirements. 

To  accommodate  inclusion  of  a  resoMion  procedure  for 
wananty  disputes. 

To  accommodate  the  expansion  of  the  regulation  to  cover  all 
aftermarftet  parts  and  to  spell  out  dispute  resolutnn  proce- 
dure for  warranty  disputes. 


To  reference  redesignated  paragraph. 
To  reference  redesignated  paragraph. 


This  is  a  new  requirement. 

To  include  the  new  requirement  of  lat)el  aniqueness. 

To  reference  redesignated  paragre^h.     I 

To  reference  redesignated  paragraph.     ' 

To  increase  Incentive  to  part  manufacturers  to  perform  appro- 
priate durability  dentonstration. 

To  assure  aftermarket  part  manufacturers  make  necessary 
Information  available  to  EPA. 

To  increase  incentive  to  part  manufactirers  to  submit  infor- 
mation required  for  proper  evaluation. 

To  increase  incentive  to  comply  with  artiitration  decision. 

To  reference  redesignated  paragraph. 
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Sectnn 


20.  Appendix  Title . 


Change 


Reason 


21.  Appendix  II,. 


Change  to  "Appendix  I"  and  change  "Emission  Related  ,  To  accommodate  addition  of  Appendix  II  and  to  change 
Standards"  to  "Emission  Critical  Parameters".  "Emission  Related  Standards"  to  a  rrxjre  familiar  term, 

"Emission  Critical  Parameters." 
Add  Appendix  M >. |  To  provide  for  a  detailed  arbitration  procedure  for  warranty 

disputes. 


For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  85  is  amended  as 
follows: 

1.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  Sec.  203, 207,  208,  and  301(a). 
Clean  Air  Act,  as  amended  (42  U.S.C.  7522. 
7541,  7542,  and  7601(a)). 

Subpart  V— [Amended] 

2.  Subpart  V  is  amended  by  making  a 
nomenclature  change  in  each  occurrence 
in  the  entire  subpart  from  "Agency"  or 
"EPA"  to  "MOD  Director",  from 
"Director"  to  "MOD  Director",  and  from 
"Deputy  Assistant  Administrator"  to 
"Office  Director." 

3.  Section  85.2102  is  amended  by 
revising  paragraph  (a)(2).  and  by  adding 
paragraphs  (a)(14).  (a)(15),  (a)(16), 
(a)(17).  and  (a](18)  to  read  as  follows: 

§85.2102    Definitions. 

***** 

(a)  •  *  * 

(2)  "Office  Director"  means  the 
Director  for  the  O^ice  of  Mobile 
Sources — Office  of  Air  and  Radiation  of 
the  Enviromnental  Protection  Agency  or 
other  authorized  representative  of  the 
Administrator. 
***** 

(14)  "Emission  Related  Parts"  means 
those  parts  installed  for  the  specific 
purpose  of  controlling  emissions  or 
those  components,  systems,  or  elements 
of  design  which  must  function  properly 
to  assiu'e  continued  vehicle  emission 
compliance. 

(15)  "Objective  Evidence"  of  an 
emission  related  repair  means  all 
diagnostic  information  and  data,  the 
actual  parts  replaced  during  repair,  and 
any  other  information  directly  used  to 
support  a  warranty  claim,  or  to  support 
denial  of  such  a  claim. 

(16)  "Valid  Emission  Performance 
Warranty  Claim"  means  a  claim  in 
which  there  is  no  evidence  that  the 
vehicle  had  not  been  properly 
maintained  and  operated  in  accordance 
w^ith  manufacturer  instructions,  the 
vehicle  failed  to  conform  to  applicable 
emission  standards  as  measured  by  an 
EPA-approved  type  of  emission 
warranty  test  during  its  useful  life  and 
the  owner  is  subject  to  sanction  as  a 
result  of  the  test  failure. 


(17)  "Reasonable  Expense"  means  any 
expense  incurred  due  to  repair  of  a 
warranty  failure  caused  by  a  non- 
original  equipment  certified  part, 
including,  but  not  limited  to.  all  charges 
in  any  expense  categories  that  would  be 
considered  payable  by  the  involved 
vehicle  manufacturer  to  its  authorized 
dealer  under  a  similar  warranty 
situation  where  an  original  equipment 
part  was  the  cause  of  the  failure. 
Included  in  "reasonable  expense"  are 
any  additional  costs  incurred 
specifically  due  to  the  processing  of  a 
claim  involving  a  certified  aftermarket 
part  or  parts  as  covered  in  these 
regulations.  The  direct  parts  and  labor 
expenses  of  carrying  out  repairs  is 
immediately  chargeable  to  the  part 
manufacturer.  All  charges  beyond  the 
actual  parts  and  labor  repair  expenses 
must  be  amortized  over  the  number  of 
claims  and/or  over  a  number  of  years  in 
a  manner  that  would  be  considered 
consistent  with  generally  accepted 
accounting  principles.  These  expense 
categories  shall  include  but  are  not 
limited  to  the  cost  of  labor,  materials, 
record  keeping,  special  handling,  and 
billing  as  a  result  of  replacement  of  a 
certified  aftermarket  part. 

(18)  "MOD  Director"  means  Director 
of  Manufacturers  Operations  Division, 
Office  of  Mobile  Sources — Office  of  Air 
and  Radiation  of  the  Environmental 
Protection  Agency. 

4.  Section  85.2103  is  amended  by 
revising  paragraph  (a)(2)  as  follows: 

§  65.2103    Emission  performance  warranty. 

(a)  *  *  * 

(2)  The  vehicle  fails  to  conform  at  any 
time  during  its  useful  life  to  the 
applicable  emission  standards  or  family 
emission  limits  as  determined  by  an 
EPA-approved  emission  test,  and 
•        *        *        «        • . 

5.  Section  85.2104  is  amended  by 
revising  paragraph  (d)  as  follows: 

§  85.2104    Owner's  compliance  with 
Instructions  for  proper  maintenance  and 
use. 
***** 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  time/mileage 
interval  for  scheduled  maintenance 
services  shall  be  the  service  interval 
specified  for  the  part  in  the  written 


instructions  for  proper  maintenance  and 

use. 

***** 

6.  Section  85.2105  is  amended  by 
revising  the  section  heading,  and  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§85.2105    Aftermarket  parts. 

(a)  No  valid  emission  performance 
warranty  claim  shall  be  denied  on  the 
basis  of  the  use  of  a  properly  installed 
certified  aftermarket  part  in  the 
maintenance  or  repair  of  a  vehicle.  A 
vehicle  manufacttu'er  that  honors  a  valid 
emission  performance  warranty  claim 
involving  a  certified  aftermarket  part 
may  seek  reimbursement  for  reasonable 
expenses  incurred  in  honoring  the  claim 
by  following  the  warranty  claim 
procediu-es  listed  in  §  85.2107(c). 

(b)  Except  as  provided  in  §  85.2104(h). 
a  vehicle  manufacturer  may  deny  an 
emission  performance  warranty  claim 
on  the  basis  of  an  uncertified 
aftermarket  part  used  in  the 
maintenance  or  repair  of  a  vehicle  if  the 
vehicle  manufacturer  can  demonstrate 
that  the  vehicle's  failure  to  meet 
emission  standards  was  caused  by  use 
of  the  imcertified  part.  A  warranty  claim 
may  be  denied  if  the  vehicle 
manufacturer  submits  a  written 
docimient  to  the  vehicle  owmer  that  the 
vehicle  owner  is  unable  or  unwilling  to 
refute.  The  doctunent  must: 

(1)  Establish  a  causal  cotmection 
between  the  emissions  short  test  failure 
and  use  of  the  uncertified  part,  and, 

(2)  Assert  that: 

(i)  Removal  of  the  uncertified  part  and 
installation  of  any  comparable  certified 
or  original  equipment  part  previously 
removed  or  replaced  during  installation 
of  the  uncertified  part  will  resolve  the 
observed  emissions  failure  in  the 
vehicle,  and/or 

(ii)  Use  of  the  uncertified  part  has 
caused  subsequent  damage  to  other 
specified  certified  components  such  that 
replacement  of  these  components  would 
also  be  necessarj'  to  resolve  the 
observed  vehicle  emissions  failure,  and. 

(3)  List  all  objective  evidence  as 
defined  in  §  85.2102  that  was  used  in  the 
determination  to  deny  warranty.  This 
evidence  must  be  made  available  to  the 
vehicle  owner  or  EPA  upon  request,  and 
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ttiaaa 


7.  Section  85.2106  is  Bnended  i)y 
reviaing  paragraph  (eRZ}  and  (1)  and  by 
adding  paragraph  (e](3]  to  read  as 
foflowK 

IBSlZIM   WMTaatyflUnprneaduiM. 

•  •       •       •       • 

(2)  Provide  the  owner,  in  writing,  with 
an  explanation  of  the  basis  upon  which 
the  claim  is  being  denied;  or 

(3]  If  the  basis  of  the  claim  denial 
involves  use  of  an  uncertified  part, 
provide  Ae  owner  in  writing  witii  an 
explanation  of  6w  basis  upon  which  the 
cHrhn  is  being  denied  according  to  all 
criteria  specified  in  9  85.2105(b]. 

(f)  Failure  to  notify  an  owner  within 
the  required  time  period  (as  determined 
under  paragratrfi  (d)  of  ftis  section]  for 
reasons  that  are  not  attributable  to  the 
vehicle  owner  or  events  which  are  not 
beyond  flie  control  of  the  vehicle 
mamrfacturer  or  the  repair  facility,  shall 
result  in  the  vehicle  manufacturer  being 
responsible  for  repairing  the  warranted 
items  free  of  charge  to  tiie  vehicle 
owner. 

•  •        •        •        « 

8.  Section  85.2107  is  amended  by 
reviaing  paragraph  (c)  and  adding 
paragraph  (e),  to  read  as  follows: 

$85,2187   Wtananty  rwmdy. 

•  •        •        •        * 

(c)  The  remedy  provided  imder 
paragra]^  (a)  of  this  section  shall 
include  the  repair  or  replacement  of 
certified  parts  as  required  in 
9  85.2105(a).  To  seek  rehnbursement 
from  the  involved  certified  aftermarket 
part  manufacturer  for  reasonable 
expenses  incurred  due  to  the  certified 
aftermarket  parts  determined  to  be  the 
cause  of  a  performance  warranty  failure, 
the  vehicle  mamrfacturer  must: 

(1)  Retain  all  parts  replaced  during  the 
performance  warranty  repair,  and 

(2)  Follow  the  procedures  laid  out  in 
9  85.2117. 

•  •        •         •        * 

(e)  The  vehicle  manufacturer  may 
deity  warranty  for  a  failure  caused  by 
an  uncertified  part  in  accordance  with 
the  criteria  in  9  85.2105. 

9.  Section  85.2110  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

f«,21U)    SubmlMiea  of  owner*' Rwmiate 
warranty  atataniants  to  EPA. 
***** 

(b)  All  materials  described  in 
paragraph  (a)  of  this  section  shall  be 
sent  to:  Director,  Field  Operations  and 
Sui^tort  DivisioB  (EN  397F],  Office  of 
Mobile  Sources,  Environmental 
Protection  Affeacy,  401  "M"  Sti«et  SW., 
Washington,  DC,  2046a 


10.  Section  85.2112  Is  revised  to  read 
as  {(^lows: 


9«5unit    AppllciMlttf. 

The  provisions  of  99  85.2112  through 
85.2122  apply  to  emisaion  related 
automotive  aftermarket  parts  which  are 
to  be  installed  in  or  on  1988  and  later 
model  year  light-duty  vehicles  and  light- 
duty  trucks. 

11.  Section  85.2113  is  amended  by 
revising  paragraphs  (e)  through  (k)  to 
read  as  follows: 


985.2113    Daflnltiona. 


(e)  "Certified  Aftermarket  Part" 
means  any  aftermarket  part  which  has 
been  certified  pursuant  to  this  subpart. 

(f)  "Emission  Warranty"  means  those 
warranties  given  by  vehicle 
manufacturers  pursuant  to  section  207  of 
the  Act. 

(g).  "Emission-Critical  Parameters" 
means  those  critical  parameters  and 
tolerances  which,  if  equivalent  from  one 
part  to  another,  will  not  cause  the 
vehicle  to  exceed  applicable  emission 
standards  with  such  parts  installed. 

(h)  "Engine  Family"  means  the  basic 
classification  unit  of  a  vehicle's  product 
line  for  a  single  model  year  used  for  the 
purpose  of  emission-data  vehicle  or 
engine  selection  and  as  determined  in 
accordance  with  40  CFR  86.078-24. 

(i]  "Vehicle  or  Engine  Configuration" 
means  the  specific  subclassification  unit 
of  an  engine  family  of  certified  part 
application  group  as  determined  by 
engine  displacement,  fuel  system,  engine 
code,  transmission  and  inertia  weight 
class,  as  applicable. 

(j)  "Certification  Vehicle  Emission 
Margin"  for  a  certified  engine  family 
means  the  difference  between  the  EPA 
emission  standards  and  the  average  FTP 
emission  test  results  ©f  that  engine 
family's  emission-data  vehicles  at  the 
projected  applicable  useful  hfe  mileage 
point  (i.e.,  useful  life  mileage  for  light- 
duty  vehicles  is  50,000  miles  and  for 
light-duty  trucks  is  120,000  miles  for  1985 
and  later  model  years  or  50,000  miles  for 
1984  and  earlier  model  years). 

(k)  "Applications"  means  all  vehicle 
or  engine  corrfiguratians  for  which  one 
part  is  being  certified  as  set  forth  in  the 
aftermarket  part  manufacturers 
notification  of  intent  to  certify  pursuant 
to  9  85.2115(a)(1). 

12.  Section  85.2114  is  revised  to  read 
as  follows: 

§  85.21 14    Basis  of  certification. 

(a)  Prior  to  certifymg.  the  aftermarket 
part  manufacturer  most  determine: 

(1)  Whether  the  part  to  be  certified  is 
an  emission  related  pert  as  defined  in 
9  85.2102.  The  MOD  Director  shall  deny 


certification  to  any  parti  which  he  or 
she  determines  is  not  sn  emission 
related  part. 

(2)  The  vehicle  or  engine 
configurations  for  which  this  part  is 
being  certified.  These  are  the  vehicle 
and  engine  designs  for  which  the 
aftermarket  part  manufacturer  intends 
to  sell  the  certified  aftermarket  part. 

(3)  Whether  the  part  qualifies  under 
one  of  the  part  categories,  listed  in 

9  85.2122  of  this  subpart  that  are  eligible 
to  certify  using  emission  critical 
parameters  and,  if  so,  whether  the 
manufacturer  elects  to  demonstrate 
certification  using  emission  critics] 
parameters.  An  aftermarkei  part  may  be 
certified  under  this  category  only  if  the 
part's  emission-critical  paramecers,  as 
set  forth  in  9  85.2122,  are  equivalent  to 
those  of  the  original  equipment  or 
previously  certified  part  it  is  to  replace. 
Compliance  with  the  cmiBsion-critical 
parameters  discussed  in  paragraph  (b) 
of  this  section  may  be  demonstrated  tiy 
compliance  with  the  relevant  test 
procedures  and  criteria  ^ecified  in 
appendix  I  to  this  subpart.  The 
requirements  of  this  paragraph  apply  to 
all  on-road  vehicles  and  engines. 
Alternatively,  the  manufacturer  may 
elect  to  demonstrate  certification 
compliance  according  to  the  emission 
test  procedures  described  in  paragraph 
(c)  of  this  section. 

(b)  For  parts  eligible  to  certify  using 
emission-critical  parameters, 
certification  compliance  can  he 
demonstrated  as  follows.  (1)  The 
durability  procedure  contained  in 
Appendix  I  to  this  subpart  can  be  used. 
As  an  alternative,  the  aftermarket  part 
manufacturer  may  use  a  different 
durability  procedure  if  it  can 
demonstrate  to  the  MOD  Director  that 
the  alternative  procedure  results  in  an 
improved  technical  evaluation  of  the 
part's  influence  on  vehicle  or  engine 
emissions  for  its  useful  life  mileage 
interval,  or  results  in  a  significant  cost 
savings  to  the  aftermarket  part 
manufacturer  with  no  loss  in  technical 
vahdity  compared  to  the  recommended 
durability  procedure.  The  aftermarket 
part  manufacturer  shall  receive  the 
written  approval  from  the  MOD  Director 
prior  to  implementation  of  the 
alternative  procedures. 

(2)  Comphancf  with  certification 
requirements  is  based  on  conformance 
with  al!  emission-critical  parameters  in 
§  85.2122.  This  shall  be  accomphshed  by 
performing  such  procedures,  tests,  or 
analyses  described  in  appendix  i,  or 
other  procedures  subject  to  the  MOD 
Director's  approval,  necesaary  to 
ascertain  with  a  high  degree  of  certainty 
the  emission-critical  parameter 
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specifications  and  tolerances  for  the 
aftermarket  part  and  the  original 
equipment  or  previously  certified  part 
for  which  an  equivalent  aftermarket 
certified  part  is  to  be  used. 

(i)  If  informaticm  is  available  in 
Appendix  I  of  this  subpart  to  identify 
the  applicable  enussion-critical 
parameters,  the  aftermarket  part 
certifier  must  use  such  information. 

(ii)  If  sampling  and  analysis  of  original 
equipment  or  previously  certified  parts 
is  relied  vpoa,  the  aftermarket  part 
certifier  must  use  sound  statistical 
sampling  techniques  to  ascertain  the 
mean  and  range  of  the  applicable 
emission  parameters. 

(iii)  If  an  aftermarket  part  replaces 
more  than  one  part  on  the  same 
application,  it  may  be  certified  only  if 
the  aftermaricet  part  meets  the 
applicable  emission-critical  parameters 
of  9  85.2122  for  each  part  or  parts  which 
the  aftermarket  part  is  to  replace.  If  an 
aftermarket  part  is  to  replace  more  than 
one  part  or  an  entire  system,  compliance 
must  be  demonstrated  for  all  emission- 
critical  parameters  involved,  except 
those  which  relate  solely  to  the  interface 
between  the  parts  being  replaced  by  the 
aftermarket  part. 

(c)  For  parts  certifying  on  the  basis  of 
emission  test  results,  durability 
demonstration  testing  shall  be 
conducted  as  follows.  (1)  Prior  to 
certification  emission  testing,  the  actual 
aftermarket  part  used  for  certification 
testing  must  meet  the  durability 
demonstration  requirements  of  this 
paragraph  for  at  least  the  part's  useful 
life  mileage  interval. 

(i)  If  an  original  equipment  part  has  no 
scheduled  replacement  interval,  then  the 
useful  life  mileage  interval  of  the 
aftermarket  part  of  that  type  or  which 
replaces  the  function  of  that  part  may  be 
certified  with  a  service  interval  less 
than  the  useful  life  of  the  motor  vehicle 
or  motor  vehicle  engine,  or 

(ii)  If  any  provision  of  40  CFR  part  86 
establishes  a  minimum  replacement  or 
service  interval  for  ah  original 
equipment  part  during  vehicle  or  engine 
certification,  then  the  useful  life  mileage 
interval  of  the  aftermarket  part  of  that 
type  or  which  replaces  the  function  of 
that  part  is  said  minimum  interval. 

(2)  The  part  manufacturer  must  decide 
whether  it  can  demonstrate  to  the  MOD 
Director  that,  during  normal  vehicle 
operation,  the  candidate  part  will  not 
accelerate  deterioration  of  any  original 
equipment  emission  related  parts.  This 
demonstration  must  be  based  on 
technical  rationale  that  shows  that  the 
candidate  part  has  no  significant 
physical  or  operational  effect  on  any 
original  emission  components  or  system 
which  would  be  different  than  that 


experienced  by  the  vehicle  operating 
with  all  original  equipment  emission 
system  parts.  The  part's  effect  on  each 
major  emission  system  must  be 
addressed  separately  in  tiie 
demonstration. 

(i)  If  the  aftermarket  part  to  be 
certified  accelerates  deterioration  of  any 
existing  emission  related  parts  then 
certification  shall  be  carried  out  as 
specified  imder  the  paragraph  (c)(3]  of 
this  section  for  parts  that  accelerate 
deterioration  of  existiiig  emission 
related  parts. 

(ii)  If  the  aftermarket  part 
manufactvu'er  can  demonstrate  that  the 
part  to  be  certified  will  not  accelerate 
deterioration  of  any  existing  emission 
related  components,  then  the 
manufacturer  can  certify  according  to 
paragraph  (c)(4)  in  this  section  for  parts 
demonstrated  to  not  accelerate 
deterioration  of  existing  emission 
related  parts. 

(3)  For  aftermarket  parts  that 
accelerate  deterioration  of  existing 
emission  related  parts  during  normal 
operation,  (i)  The  aftermarket  test  part 
can  be  installed  on  the  durability  test 
vehicle  and  aged  for  50,000  miles  using 
the  vehicle  durability  driving  schedules 
contained  in  part  86,  appendix  IV.  As  an 
alternative,  the  aftermarket  part 
manufacturer  may  use  a  different 
durability  procedure  if  it  can 
demonstrate  to  the  MOD  Director  that 
the  alternative  procedure  results  in  an 
improved  technical  evaluation  of  the 
part's  influence  on  vehicle  or  engine 
emissions  for  the  part's  useful  life 
mileage  interval,  or  results  in  a 
significant  cost  savings  to  the 
aftermarket  part  manufacturer  with  no 
loss  in  technical  validity  compared  to 
the  recommended  durability  schedules 
in  part  86,  appendix  IV.  The  aftermarket 
part  manufacturer  shall  receive  the 
written  approval  from  the  MOD  Director 
prior  to  implementation  of  the 
alternative  procedures. 

Note;  At  the  time  of  certificaiion  emission 
testing,  the  same  part  and  vehicle 
combination  used  for  mileage  accumulation 
shall  be  used  for  emission  testing. 

(ii)  Where  the  comparable  original 
equipment  part  has  a  recommended 
replacement  interval  of  less  than  50.000 
miles,  the  test  part  shall  be  replaced  no 
sooner  than  its  useful  life  mileage 
interval  during  the  required  50.000  mile 
durability  demonstration. 

Note:  At  the  time  of  certification  emission 
testing,  one  of  the  aftermarket  parts  that 
accumulated  at  least  its  useful  life  mileage 
during  the  aging  process  under  this  paragraph 
shall  be  installed  on  the  durability  test 
vehicle  that  has  accumulated  50.000  miles. 


(4)  For  aftermarket  parts 
demonstrated  not  to  accelerate 
deterioration  on  existing  emission 
related  parts  during  normal  operation, 
the  part  manufacturer  must  determine 
whether  the  part  will  cause  a  noticeable 
change  in  vehicle  driveabilhy. 

(i)  Parts  that  cause  no  noticeable 
change  in  vehicle  driveabilify, 
performance,  and/or  fuel  economy  when 
the  part  fails,  the  durability  driving 
schedules  contained  in  part  88,  appendix 
rV  can  be  used.  As  an  alternative,  the 
aftermarket  part  mamrfacturer  may  use 
a  different  durabilify  procedure  rf  it  can 
demonstrate  to  the  MOD  Director  that 
the  alternative  procedure  results  in  an 
improved  technical  evaluation  of  the 
part's  influence  on  vehicle  or  engine 
emissions  for  its  useful  Ufe  mileage 
interval,  or  results  in  a  significant  cost 
savings  to  the  aftermarket  part 
manufacturer  with  no  loss  in  technical 
validity  compared  to  the  durability 
schedules  in  part  86.  appendix  IV.  The 
aftermarket  part  manufacturer  shall 
receive  the  written  approval  from  the 
MOD  Director  prior  to  implementation 
of  the  alternative  procedures. 

(ii)  Parts  demonstrated  to  cause  a 
noticeable  change  in  vehicle 
driveability,  performance,  and/or  fuel 
economy  when  the  part  fails,  are  exempt 
from  aging  rf  the  part  mamrfacturer  can 
demonstrate  to  the  MOD  Director  that 
the  primary  failure  mode  of  the 
aftermarket  component  or  system 
affects  the  driveabilify,  performance, 
and/or  fuel  economy  of  the  vehicle  at  a 
level  readily  detectable  by  the  driver 
and  likely  to  result  in  near  term  repair  of 
failing  components  and  correction  of  the 
emissions  failure.  (Use  of  on-board 
diagnostics  and  malfunction  indicators 
as  covered  in  paragraph  (g)  of  this 
section  is  not  necessarily  an  adequate 
demonstration  that  the  certified  part  will 
be  replaced.  The  part  manufacturer  must 
demonstrate  that  the  diagnostic  and 
malfunction  indicator  system  will 
routinely  result  in  repair  or  replacement 
of  the  part  in  use). 

(5)  For  parts  which  only  affect 
evaporative  emissions  performance,  the 
aftermarket  part  manufacturer  shall 
determine  and  demonstrate  to  the  MOD 
Director  the  appropriate  durabilify 
procedure  to  age  its  part.  The 
demonstration  shall  include  all 
documentation,  analyses,  and  test 
results  that  support  this  determination, 
and  the  documentation  that  support  the 
durabilify  preceding  results  shall  be 
submitted  with  the  notification  of  intent 
to  certify  as  per  9  85.2115  and  is  subject 
to  MOD  Director's  review. 

(6)  Durability  demonstration  vehicle 
selection.  The  demonstration  vehicle 
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used  must  represent  the  "worst  case"  of 
all  the  configurations  for  which  the 
aftermarket  part  is  being  certified.  The 
worst  case  configuration  shall  be  that 
configuration  which  will  likely  cause  the 
most  deterioration  in  the  performance 
characteristics  of  the  aftermarket  part 
which  influence  emissions  during  the 
part's  useful  life  mileage.  The  worst  case 
configuration  shall  be  selected  from 
among  those  configurations  for  which 
the  aftermarket  part  is  to  be  certified. 
One  of  the  following  two  methods  shall 
be  used  to  select  the  worst  case 
durability  demonstration  vehicle(s): 

(i)  In  the  fu-st  method,  the  selection 
shall  be  based  on  a  technical  judgment 
by  the  affermarket  part  manufacturer  of 
the  impact  of  the  particular  design,  or 
calibration  of  a  particular  parameter  or 
combination  of  parameters,  and/or  an 
analysis  of  appropriate  data,  or 

(ii]  In  the  second  alternative  method, 
the  selection  shall  be  made  from  among 
those  vehicle  configurations  with  the 
heaviest  equivalent  test  weight,  and 
within  that  group,  the  largest 
displacement  engine. 

(d)  For  parts  certifying  on  the  basis  of 
emission  test  results,  certification 
compliance  shall  be  demonstrated  as 
follows.  (1)  The  emission  test  to  be  used 
is  the  Federal  Test  Procedure  as  set 
forth  in  the  applicable  portions  of  40 
CFR  part  86.  Certification  emission 
testing  must  be  carried  out  using 
representative  production  aftermarket 
parts  as  provided  in  paragraph  (e)  of 
this  section.  The  test  results  must 
demonstrate  that  the  proper  installation 
of  the  certified  aftermarket  part  will  not 
cause  the  vehicle  to  fail  to  meet  any 
applicable  Federal  emission 
requirements  under  section  202  of  the 
Act. 

(2)  The  following  portions  of  the 
Federal  Test  Procedure  are  not  required 
to  be  performed  when  certifying  a  part 
using  emission  testing: 

[i]  The  evaporative  emissions  portion, 
if  the  aftermarket  manufacturer  has  an 
adequate  technical  basis  for  believing 
that  the  part  has  no  effect  on  the 
vehicle's  evaporative  emissions; 

(ii)  The  exhaust  emissions  portion,  if 
the  part  manufacturer  has  an  adequate 
technical  basis  for  believing  that  the 
part  has  no  affect  on  the  vehicle's 
exhaust  emissions;  and 

(iii)  Other  portions^erein  which  the 
part  manufactxirer  believes  are  not 
relevant;  Provided,  That  the  part 
manufacturer  has  requested  and  been 
granted  a  waiver  in  writing  by  the  MOD 
Director  for  excluding  such  portion. 

[3]  Exhaust  Emission  Testing. 
Certification  exhaust  emission  testing 
for  aftermarket  parts  shall  be  carried  out 
in  the  following  manner: 


(i)  For  light  duty  vehicle  parts  that 
accelerate  deterioration  of  existing 
emission  related  parts,  at  least  one 
emission  test  is  required.  The  testfs) 
shall  be  performed  according  to  the 
Federal  "Test  Procedure  on  the  same  test 
vehicle  and  aftermarket  part 
combination  that  was  previously  aged 
as  required.  The  results  of  all  tests 
performed  shall  be  averaged  for  each 
emission  constituent.  The  average 
values  shall  meet  all  applicable  Federal 
emission  requirements  under  section  202 
of  the  Act. 

(A)  For  aftermarket  parts  where  the 
comparable  original  equipment  part  has 
no  recommended  replacement  interval, 
the  same  part  and  vehicle  combination 
used  for  the  durabihty  demonstration 
shall  be  used  for  certification  exhaust 
emission  testing. 

(B)  For  aftermarket  parts  where  the 
comparable  original  equipment  part  has 
a  recommended  replacement  interval  of 
less  than  50,000  miles,  one  of  the 
aftermarket  parts  that  accumu^ted  at 
least  the  part's  useful  life  mileage  during 
the  durability  demonstration  must  be 
installed  on  the  durability 
demonstration  vehicle  that  has 
accumulated  50,000  miles  for 
certification  exhaust  emission  testing. 

(ii)  For  light  duty  truck  parts  that 
accelerate  deterioration  of  existing 
emission  related  parts. 

(A)  An  emission  test  shall  be 
performed  on  emission  test  vehicles  at 
4000  miles  and  at  50,000  miles,  with  the 
part  installed.  Exhaust  emission 
deterioration  factors  for  the  test  vehicle 
shall  be  calculated  from  these  two  test 
results.  The  aftermarket  part 
manufacturer  may  elect  to  perform  other 
emission  tests  at  interim  mileages. 
However,  any  interim  tests  must  be 
spaced  at  equal  mileage  intervals.  If 
more  than  one  test  is  performed  at  any 
one  mileage  point,  then  all  tests  at  this 
point  shall  be  averaged  prior  to 
determining  the  deterioration  factor.  The 
deterioration  factor  shall  be  calculated 
using  the  least  squares  straight  line 
method,  in  accordance  with  §  86.088- 
28[a}.  The  deterioration  factor  for  each 
emission  constituent  shall  be  used  to 
linearly  project  the  S0,000  mile  test 
result  out  to  120,000  miles.  The  projected 
120,000  mile  test  result  shall  meet  light 
duty  truck  emission  standards. 

(B)  As  an  option,  tfie  light-duty  truck 
part  manufacturer  may  durability  age 
the  test  vehicle  and  aftermarket  part  to 
120,000  miles,  and  then  perform  one 
Federal  Test  Procedure  test.  The  actual 
test  results  in  this  case  must  pass  all 
Federal  emission  standards. 

(iii)  For  parts  demonstrated  to  not 
accelerate  deterioration  of  existing 


emission  related  parts  daring  normal 
opora'ion: 

(A)  If  parts  cause  no  noticeable 
change  in  vehicle  driveability, 
performance,  and/or  fuel  economy  when 
the  part  fails,  the  certification  exhaust 
emission  test  vehicle  need  not  be  the 
same  vehicle  as  that  used  for  durability 
demonstration.  Upon  completion  of 
aging,  one  Federal  Test  Procedure  test 
shall  be  performed  with  the  aged 
aftermarket  part  installed  on  a  test 
vehicle  that  has  just  completed  one 
Federal  Test  Procedure  test  in  the 
original  equipment  configuration  (i.e., 
before  the  aftermarket  part  or  system  is" 
installed).  If  more  than  one  test  is 
performed  either  before  or  after  the 
aftermarket  part  is  installed,  then  an 
equivalent  number  of  tests  must  be 
performed  in  both  configurations.  The 
results  of  all  tests  perfoimed  before  the 
part  is  installed  shall  be  averaged  and 
the  results  of  all  tests  performed  after 
the  part  is  installed  shall  be  averaged 
for  each  emission  constituent.  The 
difference  in  Federal  Test  Procedure 
emission  results  between  the  tests  with 
the  aged  aftermarket  part  installed  and 
the  test  vehicle  in  the  original  equipment 
configuration  shall  be  less  than  or  equal 
to  the  certification  vehide  emission 
margin  of  any  and  all  of  the  certification 
test  vehicles  fi-om  the  various 
configurations  for  which  the  aftermarket 
part  is  being  certified. 

(B)  For  parts  demonstrated  to  cause  a 
noticeable  change  in  vehicle 
driveability,  performance,  and/or  fuel 
economy  when  the  part  fails,  no 
durability  aging  of  the  part  is  required 
before  certification  emission  testing. 
One  Federal  Test  Procedure  test  shall  be 
performed  on  the  test  vehicle  in  its 
original  equipment  configuration  (i.e., 
before  the  aftermarket  part  or  system  is 
installed)  and  one  test  with  an 
aftermarket  part  representative  of 
production  (as  provided  in  paragraph  (e) 
of  this  section]  installed  on  the  test 
vehicle.  If  more  than  one  test  is 
performed  either  before  or  after  the 
aftermarket  part  is  installed,  then  an 
equivalent  number  of  tests  must  be 
performed  in  both  configurations.  The 
results  of  all  tests  performed  with  the 
aftermarket  part  installed  shall  be 
averaged  and  the  results  of  all  tests 
performed  in  the  original  equipment 
configuration  shall  be  averaged  for  each 
emission  constituent.  The  difference  in 
Federal  Test  Procedure  emission  results 
between  the  tests  with  the  aftermarket 
part  installed  and  the  test  vehicle  in  the 
original  equipment  configuration  shall 
be  less  than  or  equal  to  the  certification 
vehicle  emission  margin  of  any  and  all 
of  the  certification  test  vehicles  from  tho 
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various  configurations  for  which  the 
aftermarket  part  is  being  certified. 

(4)  Evaporative  emission  testing.  For 
parts  determined  by  the  part 
manufacturer  (with  appropriate 
technical  rationale)  to  affect  only 
evaporative  emissions  performance,  at 
least  one  evaporative  emissions  portion 
of  the  Federal  Test  Procedure  test  shall 
be  performed  on  the  vehicle  in  its 
original  equipment  configuration  and  at 
least  one  with  the  aftermarket  part 
installed.  Both  the  original  equipment 
and  aftermarket  part  shall  be  aged 
according  to  paragraph  (c)(5)  of  this 
section  prior  to  testing.  If  more  than  one 
test  is  performed  either  before  or  after 
the  aftermarket  part  is  installed,  then  an 
equivalent  number  of  tests  must  be 
performed  in  both  configurations.  The 
emission  results  of  all  tests  performed 
before  the  part  is  installed  shall  be 
averaged  and  the  emission  results  of  aU 
tests  performed  after  the  part  is 
installed  shall  be  averaged.  The 
difference  in  Federal  Test  Procedure 
emission  results  between  the  tests  with 
the  aged  aftermarket  part  installed  and 
the  test  vehicle  in  the  original  equipment 
configuration  shall  be  less  than  or  equal 
to  the  certification  vehicle  emission 
margin  of  any  and  all  of  the  certification 
test  vehicles  from  the  various 
configurations  for  which  the  aftermarket 
part  is  being  certified. 

(5)  Emission  test  vehicle  selection: 
The  test  vehicle  used  must  represent  the 
"worst  case"  with  respect  to  emissions 
of  all  those  oonfigiu-ations  for  which  the 
aftermarket  part  is  being  certified.  The 
worst  case  configuration  shall  be  that 
configuration  which,  having  the 
aftermarket  part  installed,  is  least  likely 
to  meet  the  applicable  emission 
standards  among  all  those 
configurations  on  which  the  aftermarket 
part  is  intended  to  be  installed  as  a 
certified  aftermarket  part.  One  of  the 
following  two  methods  shall  be  used  to 
select  the  worst  case  emission  test 
vehicle(8): 

(i)  In  the  first  method,  the  selection 
shall  be  based  on  a  technical  judgment 
by  the  aftermarket  part  manufacturer  of 
the  impact  of  the  particular  design  or 
calibration  of  a  particular  parameter  or 
combination  of  parameters  and/or  an 
analysis  of  appropriate  data,  or 

(ii)  In  the  second  alternative  method, 
two  defined  worst  case  test  vehicles 
shall  be  selected  from  the  vehicle 
configurations  using  the  following 
criteria: 

(A)  The  first  test  vehicle  is  that  engine 
family  for  which  the  largest  number  of 
parts  are  projected  to  be  sold.  Within 
that  family  the  manufacturer  shall  select 
the  configurations  with  the  heaviest 
equivalent  test  weight,  and  then  within 
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that  group  the  configuration  with  the 
largest  displacement  engine. 

(B)  The  second  test  vehicle  shall  be 
from  a  different  vehicle  manufacturer 
than  the  first  test  vehicle,  or  if  the 
aftermarket  part  applies  to  ordy  one 
vehicle  manufacturer,  from  a  different 
engine  family.  Engine  families  are 
determined  by  the  vehicle  manufacturer 
or  when  certifying  under  40  t^FR  Part  86. 
Within  that  group,  the  second  test 
vehicle  is  selected  from  the  vehicle 
configurations  with  the  heaviest 
equivalent  test  weight,  and  then,  within 
that  group,  the  configuration  with  the 
largest  displacement  engine.  If  a  part 
applies  to  only  one  engine  family  then 
only  the  vehicle  specified  in  paragraph 
(d)(5)(ii)(A),  of  this  section,  is  required 
to  be  tested. 

(iii)  The  results  of  certification  tests 
using  the  worst  case  vehicle  selections 
-made  in  thi«  nertion  shall  only  be 
applicable  for  ..tfnfigurations  that  are 
required  to  meet  the  same  or  less 
stringent  (numerically  higher)  emission 
standards  than  those  of  the  worst  case 
configuration. 

(iv)  The  worst  case  test  vehicle(8) 
selected  for  certification  emission 
testing  is(are)  not  required  to  meet 
Federal  emission  standards  in  its 
original  configuration.  However,  each 
test  vehicle  shall  have  representative 
emissions  performance  that  is  close  to 
the  standards  and  have  no  obvious 
emission  defects.  Each  test  vehicle  shall 
be  tiuied  properly  and  set  to  the  vehicle 
manufacturer's  specifications  before 
testing  is  performed.  Any  excessively 
worn  or  malfunctioning  emission  related 
part  shall  be  repaired  prior  to  testing. 

(e)  Test  part  selection.  Certification 
shall  be  based  upon  tests  utilizing 
representative  production  aftermarket 
parts  selected  in  a  random  manner  in 
accordance  with  accepted  statistical 
procedures. 

(f)  Replacing  original  equipment 
parts.  Installation  of  any  certified 
aftermarket  part  shall  not  result  in  the 
removal  or  rendering  inoperative  of  any 
original  equipment  emission  related  part 
other  than  the  partfs)  being  replaced. 
Furthermore,  installation  of  any  certified 
aftermarket  part  shall  not  require  the 
readjustment  of  any  other  emission 
related  part  to  other  than  the  vehicle 
manufacturer  specifications,  cause  or 
contribute  to  an  unreasonable  risk  to  the 
public  health,  welfare  or  safety,  or  result 
in  any  additional  range  of  parameter 
adjustability  or  accessibility  to 
adjustment  than  that  of  the  vehicle 
manufacturer's  emission  related  parts. 

(8)  Affects  on  vehicle  on  board 
diagnostic  system.  Installation  of  any 
certified  aftermarket  part  shall  not  alter 
or  render  inoperative  any  feature  of  the 


on-board  diagnostic  system 
incorporated  by  the  vehide 
manufacturer.  The  certified  part  may 
integrate  with  the  existing  diagnostic 
system  if  it  does  not  alter  or  render 
inoperative  any  features  of  the  system. 
However,  use  of  on-board  diagnostics  or 
wamir\g  indicators  to  alert  the  driver  to 
part  failure  is  not  sufficient  by  itself  to 
qualify  the  part  for  exemption  £rora 
aging  under  paragraph  (c)(4)(ii)  of  this 
section.  The  part  manufacturer  must 
demonstrate  that  the  diagnostic  and 
malfunction  indicator  system  will 
routinely  result  in  repair  or  replacement 
of  the  aftermarket  part  in  use. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0016) 

13.  Section  85.2115  is  revised  to  read 
as  follows: 

f  85.21  IS    Notification  of  intent  to  earttfy. 

(a)  At  least  45  days  prior  to  the  sale  of 
any  certified  automotive  aftermarket 
part,  notification  of  the  intent  to  certify 
must  be  received  by  the  Agency. 
(1)  The  notification  shall  indude: 
(i)  Identification  of  each  part  to  be 
certified;  and. 

(ii)  Identification  of  all  vehicle  or 
engine  configurations  for  which  the  part 
is  being  certified  including  make(8), 
model(s).  year(8),  engine  size(8)  and  all 
other  specific  configuration 
characteristics  necessary  to  assure  that 
the  part  will  not  be  installed  in  any 
configuration  for  which  it  has  not  been 
certified;  and 

(iii)  All  determinations, 
demonstrations,  technical  rationale,  and 
documentation  provided  in  §  85.2114; 
and 

(iv)  Any  and  all  written  waivers  and 
approvals  obtained  from  the  MOD 
director  as  provided  in  §  85.2114.  and 
any  correspondence  with  EPA  regarding 
certification  of  that  part;  and 

(v)  A  description  of  the  tests, 
techniques,  procedures,  and  results 
utilized  to  demonstrate  compliance  with 
§  85.2114(b]  applicable  to  parts  eligible 
to  certify  using  emission-critical 
parameters,  except  that,  if  the  procedure 
utilized  is  recommended  in  appendix  I  of 
this  subpart,  then  only  a  statement  to 
this  effect  is  necessary.  A  description  of 
all  statistical  methods  and  analyses 
used  to  determine  the  emission-critical 
parameters  of  the  original  equipment 
parts  and  compliance  of  the  certified 
part(s)  with  those  parameters  including 
numbers  of  parts  tested,  selection 
criteria,  means,  variance,  etc;  and 

(vi)  All  results  and  documentation  of 
tests  and  procedures  used  by  the  part 
manufacturer  as  evidence  of  compliance 
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with  the  durability  and  emission 
requirementa  specified  in  {  85.2114;  and 

(vii)  A  discussion  of  the  technical 
basisCes)  for  foregoing  any  portion  of  the 
Federal  Test  Procedure  when 
applicable;  and 

(viii)  A  description  of  the  test  part 
selection  criteria  used,  and  a  statement 
that  the  test  part(s)  used  for  certification 
testing  is(are)  a  representative 
production  aftermarket  part(s) 
consistent  with  {  85.2114(e);  and 

(ix)  A  description  of  the  test  and 
demonstration  vehicle  selection  criteria 
used,  and  rationale  that  supports  the 
technical  judgment  that  the  vehicle 
configurations  used  for  emission  testing 
and  durability  demonstration  represent 
Worst  case  with  respect  to  emissions  of 
all  those  configurations  for  which  the 
aftermarket  part  is  being  certified,  and 
all  data  that  supports  that  conclusion; 
and 

(x)  The  service  intervals  of  the  part, 
including  maintenance  and  replacement 
intervals  in  months  and/or  miles,  as 
applicable,  and  a  statement  indicating 
whether  it  is  different  than  the  service, 
maintenance,  and  replacement  interval 
of  the  original  equipment  requirements; 
and 

(xi)  A  statement,  if  applicable,  that  the 
part  will  not  meet  the  labeling 
requirements  of  S  85.21ig(a]  and  the 
description  of  the  markings  the 
aftermarket  manufacturer  intends  to  put 
on  the  part  in  order  to  comply  with 
§  85.2lig(b):  and 

(xii)  A  statement  that  the  aftermarket 
part  manufacturer  accepts,  as  a 
condition  of  certification,  the  obligation 
to  comply  with  the  warranty 
requirements  and  dispute  resolution 
procedures  provided  in  S  85.2117;  and 

(xlii)  A  statement  of  commitment  and 
willingness  to  comply  with  all  the 
relevant  terms  and  conditions  of  this 
subpart; and 

(xiv)  A  statement  by  the  aftermarket 
part  manufacturer  that  use  of  its 
certified  part  will  not  cause  a 
substantial  increase  to  vehicle 
emissions  in  any  normal  driving  mode 
not  represented  during  certification  or 
compliance  testing;  and 

(xv)  The  office  or  officer  of  the 
aftermarket  part  manufacturer 
authorized  to  receive  correspondence 
regarding  certification  requirements 
pursuant  to  this  subpart. 

(2)  The  notification  shall  be  signed  by 
an  individual  attesting  to  Uie  accuracy 
and  completeness  of  die  information 
supplied  in  the  notification. 

(3)  Notification  to  the  Agency  shall  be 
by  certified  mail  or  another  method  by 
which  date  of  receipt  can  be 
established. 


(4)  Two  complete  and  identical  copies 
of  the  notification  and  any  subsequent 
industry  comments  on  any  such 
notification  shall  be  submitted  by  the 
aftermarket  manufacturer  to:  Director, 
MOD  {EN-340F).  Attention:  Aftermarket 
Parts.  401  "M"  St.  3W.,  Washington,  DC 
20460. 

(5)  A  copy  of  the  notification 
submitted  under  paragraph  (a](4]  of  this 
section  will  be  placed  in  a  public  docket. 
Comments  on  any  notice  in  the  public 
docket  may  be  made  to  the  MOD 
Director. 

(b)  The  MOD  Director  reserves  the 
right  to  review  an  application  to 
determine  if  the  submitted  documents 
adequately  meet  all  the  requirements  for 
certification  specified  in  §  §  85.2114  and 
85.2115.  A  part  may  be  sold  as  certified 
45  days  after  the  receipt  by  the  Agency 
of  the  notification  given  pursuant  to  this, 
subsection  provided  that  the  Agency  has 
not  notified  the  part  manufacturer 
otherwise. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  confrol  number  2060-0016) 

14.  Section  85.2116  is  amended  by 
revising  paragraphs  (a)(2).  (a)(4)  and 
(a)(7)  and  by  adding  paragraph  (a)(8)  to 
read  as  follows: 

§  85.21 16    ObJectionB  to  certification. 

(a)  *  *  • 

(2)  The  part  is  to  be  certified  on  the 
basis  of  emission  testing,  and  the 
procedure  used  in  such  tests  was  not  in 
compliance  with  those  portions  of  the 
Federal  Test  Procedure  not  waived 
pursuant  to  §  85.2114(d)(2). 

(4)  The  durability  requirement  of 
§  85.2114  has  not  been  complied  with; 
♦        ♦        ♦        •        • 

(7)  Information  and/or  data  required 
to  be  in  the  notification  of  intent  to 
certify  as  provided  by  S  85.2115  have  not 
been  provided  or  may  be  inadequate;  or, 

(8)  Dociunentation  submitted  under 
§  85.2114(c)(4)(ii)  was  determined 
inadequate  for  durability  exemption. 

15.  Section  85.2117  is  revised  to  read 
as  follows: 

S  85.21 17    Warranty  and  dispute 
resolution. 

(a)  Warranty.  (1)  As  a  condition  of 
certification,  the  aftermarket  part 
manufactiu-er  shall  warrant  that  if  the 
certified  part  is  properiy  installed  it  will 
not  cause  a  vehicle  to  exceed  Federal 
emission  requirements  as  determined  by 
an  emission  test  approved  by  EPA  under 
section  207(b)(1)  of  the  Act.  This 
aftermarket  part  warranty  shall  extend 
for  the  remaining  performance  warranty 
period  of  any  vehicle  on  which  the  part 


is  installed,  or  for  the  warranty  period 
specified  for  an  equivalent  original 
equipment  component,  if  this  period  is 
shorter  than  the  remaining  warranty 
period  of  the  vehicle. 

(2)  The  aftermarket  part 
manufacturer's  minimum  obligation 
under  this  warranty  shell  be  to 
reimburse  vehicle  manufacturers  for  all 
reasonable  expenses  incurred  as  a  result 
of  honoring  a  vahd  emission 
performance  warranty  claim  which 
arises  because  of  the  use  of  the  certified 
aftermarket  part. 

(3)  The  procedure  used  to  process  a 
certified  aftermarket  part  warranty 
claim  is  as  follows.  The  time 
requirements  are  in  units  of  calendar 
days. 

(i)  The  vehicle  manufactiu-er  shall 
submit,  by  certified  mail  or  another 
method  by  which  date  of  receipt  can  be 
established,  a  bill  for  reasonable 
expenses  incurred  to  the  part 
manufacturer  for  reimbursement. 
Accompanying  the  bill  shall  be  a  letter 
to  the  part  manufacturer  with  an 
explanation  of  how  the  certified  part 
caused  the  failure  and  a  copy  of  the 
warranty  repair  order  or  receipt 
establishing  the  date  that  the 
performance  repair  was  initiated  by  the 
vehicle  owner. 

(ii)  The  parts  retained  pursuant  to 
§  85.2107(c)(1)  shall  be  retained  until  the 
reimbursement  process  is  resolved.  The 
vehicle  manufacturer  shall  store  these 
parts  or  transfer  these  parts  to  the 
involved  certified  part  manufacturer  for 
storage.  If  the  vehicle  manufacturer 
transfers  these  parts  to  the  certified  part 
manufacturer,  the  part  manufacturer 
shall  retain  these  parts: 

(A)  For  at  least  one  year  from  the  date 
of  repair  involving  these  parts,  if  the 
part  manufacturer  does  not  receive  a  bill 
from  the  vehicle  manufacturer  within 
that  time  period,  or 

(B)  Until  the  claim  reimbursement 
process  has  been  resolved,  if  the  part 
manufacturer  receives  a  bill  from  the 
vehicle  manufacturer  within  one  year  of 
the  date  of  repair  involving  these  parts. 

(iii)  If  the  vehicle  manufacturer 
transfers  the  parts  retained  pursuant  to 
paragraph  (a)(3)(ii)  of  this  section  to  the 
part  manufacturer,  a  bill  shall  be 
submitted  to  the  part  manufacturer 
within  one  year  of  the  date  of  initiation 
of  the  actual  repair  by  the  vehicle 
owner.  If  this  requirement  is  not  met,  the 
vehicle  manufacturer  Aall  forfeit  all 
rights  to  the  reimbursement  provisions 
provided  in  this  regulation. 

(iv)  Storage  costs  are  not 
reimbursable  as  part  of  a  performance 
warranty  claim. 
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(b)  Dispute  resolution.  (1)  The  part 
manufacturer  shall  respond  to  the 
vehicle  manufactiuer  within  30  days  of 
receipt  of  the  bill  by  paying  the  claim  or 
requesting  a  meeting  to  resolve  any 
disagreement.  A  meeting  shall  occiu' 
within  the  next  two  week  period.  At  this 
meeting  the  parties  shall,  in  all  good 
faith,  attempt  to  resolve  their 
disagreement.  Discussions  should  be 
completed  within  60  days  of  receipt  of 
the  bill  for  the  warranty  claim  by  the 
part  manufacturer. 

(2)  If  the  parties  cannot  resolve  their 
disagreement  within  60  days,  either 
party  may  file  for  arbitration.  Neither 
party  may  file  for  arbitration  within  60 
days  unless  both  parties  agree  to  seek 
arbitration  prior  to  the  end  of  the  60-day 
period.  If.  after  60  days,  either  party 
files,  then  both  parties  shall  submit  to 
arbitration. 

(3)  This  arbitration  shall  be  carried 
out  pursuant  to  the  Arbitration  Rules 
contained  in  Appendix  II  of  this  subpart 
which  are  based  on  Commercial 
Arbitration  Rules  published  by  the 
American  Arbitration  Association, 
revised  and  in  effect  as  of  September  1. 
1988.  The  Arbitration  Rules  detail  the 
procedures  to  be  followed  by  the  parties 
and  the  arbitrator  in  resolving  disputes 
under  this  section.  They  can  be  varied 
only  with  the  agreement  of  both  parties. 
If  either  involved  manufacturer  refuses 
to  participate  in  the  arbitration  process, 
that  party  is  treated  as  if  it  had  lost  die 
arbitration  and  is  required  to  pay  all 
reasonable  expenses. 

(4)  Any  party  losing  the  arbitration 
has  the  ri^t  to  resort  to  an  appropriate 
federal  district  court  or  state  court, 
subject  to  the  established  rules  of  that 
court  regarding  subject  matter 
jurisdiction  and  personal  jurisdiction. 

(5)  If  the  vehicle  manufacturer  wins 
the  arbitration,  the  part  manufacturer 
must  provide  reimbursement  in 
accordance  writh  the  arbitrator's  award 
and  decision.  Such  reimbursement  must 
be  made  within  30  days  of  the  award 
and  decision. 

(6)(i)  If  the  part  manufacturer  refuses 
to  pay  a  lost  arbitration  award,  the 
involved  part  will  be  decertified 
pursuant  to  40  CFR  85.2121,  provided 
that  if  the  part  manufacturer  resorts  to  a 
court  of  competent  jurisdiction, 
decertification  will  be  withheld  pending 
the  outcome  of  such  judicial 
determination. 

(ii)  In  addition,  under  these 
circumstances,  the  vehicle  manufacturer 
has  the  right  to  bring  an  enforcement 
action  on  the  arbitration  award  and 
decision  in  the  appropriate  federal 
district  court  or  state  court,  subject  to 
the  established  rules  of  that  court 
regarding  subject  matter  jurisdiction  and 


personal  jurisdiction.  If  this  court  agrees 
with  the  arbitrator's  award  and 
decision,  reimbursement  shall  be  made 
within  30  days  of  the  court's  decision 
unless  the  court  orders  otherwise. 

16.  Section  85.2118  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
republishing  the  introductory  text  for  the 
convenience  of  the  reader  as  follows: 

S  85.2118    Changes  after  certiflcattoa 

The  aftermarket  part  manufacturer 
shall  be  required  to  recertify  any  part 
which: 

(a)  Was  certified  pursuant  to 

S  85.2114(b)  and  to  which  modifications 
are  subsequently  made  which  could 
affect  the  results  of  any  test  or  judgment 
made  that  the  part  meets  all  of  the 
applicable  Emission-Critical  Parameters: 

(b)  Was  certified  pursuant  to 

§  85.2114(c)  and  to  which  modifications 
are  made  which  are  likely  to  affect 
emissions  or  the  capability  of  the  part  to 
meet  any  other  requirement  of  this 
subpart;  or 
*       •       *       •       * 

17.  Section  85.2119  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§85.2119    LabeMnq  requirements. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  each  part  certified 
pursuant  to  these  regulations  shall  have 
"Certified  to  EPA  Standards"  and  the 
name  of  the  aftermarket  part 
manufacturer  or  other  psirty  designated 
to  determine  the  validity  of  warranty 
claims  placed  on  the  part  The  name  of 
the  aftermarket  part  manufacturer  or 
other  party  and  the  statement,  "Certified 
to  EPA  Standards,"  must  be  made 
durable  and  readable  for  at  least  the 
useful  life  mileage  interval  of  the  part. 

(b)  In  lieu  of  the  name  of  the 
aftermarket  part  manufacturer  or  other 
party  and  "Certified  to  EPA  Standards," 
the  part  may  contain  unique 
identification  markings.  A  description  of 
the  marking  and  statement  that  such 
marking  is  intended  in  lieu  of  the  name 
of  the  aftermarket  part  manufacturer  or 
other  party  and  "Certified  to  EPA 
Standards,"  shall  be  made  to  the 
Agency  in  the  notification  of  intent  to 
certify.  The  unique  symbol  shall  not  be 
used  on  any  uncertified  or  decertified 
part  built  or  assembled  after  the  date  of 
decertification. 

•        *        •        *        * 

18.  Section  85.2121  is  amended  by 
revising  paragraphs  (a)(l)(ii)(A)  and 
(a)(l)(ii)(B)  and  (a)(l)(vi]  and  by  adding 
paragraphs  (a)(l)(ii)(C),  (a)(l)(vii)  and 
(a)(l)(viii)  to  read  as  follows: 


S  85.2121 

(a)  *  * 


Decertification. 


(1)  •  *  * 
(ii)  *  *  * 

(A)  The  procedures  used  in  such  tests 
were  not  in  substantial  compUance  with 
a  portion  or  portions  of  the  Federal  Test 
Procedure  which  were  not  waived 
pursuant  to  §  85.2114(d); 

(B)  The  emission  results  were  not  in 
compliance  with  the  requirements  of 
§  8S.2114(d);  or 

(C)  The  procedures  used  for  part  aging 
for  durability  demonstration  were  not  in 
substantial  compliance  with  the 
durabihty  cycle  required  by  S  85.2114. 

(vi)  The  manufacturer  of  such  parts 
has  not  established,  maintained  or 
retained  the  records  required  pursuant 
to  S  85.2120  or  fails  to  make  the  records 
available  to  the  MOD  Director  upon 
written  request  pursuant  to  {  85.2120. 

(vii)  Documentation  required  to 
support  the  type  of  durability 
demonstration  used  for  a  part  under 
S  85.2114: 

(A)  Were  not  submitted  for  the  part, 
or 

(B)  Were  insufficient  to  justify  a  claim 
of  durability  exemption  status. 

(viii)  The  aftermarket  part 
manufactiu-er  failed  to  pay  a  lost 
arbitration  settiement  within  30  days  of 
the  arbitrator's  decision  or  within  30 
days  after  completion  of  judicial  review, 

if  any. 

***** 

19.  Section  85.2122  is  amended  by 
revising  paragraph  (a)  introductory  text 
to  read  as  follows: 

S  85.2122    Emisslon-crttical  parameters. 

(a)  The  following  parts  may  be 
certified  in  accordance  with 
S  85.2114(b): 

*  •        •        •        • 

20.  The  existing  Appendix  to  Subpart 
V  is  designated  as  Appendix  I  and  the 
heading  is  revised  to  read  as  follows: 

Appendix  I  to  Subpart  V — 
Recommended  Test  Procedures  and  Test 
Criteria  and  Recommended  Durability 
Procedures  to  Demonstrate  Compliance 
With  Emission  Critical  Parameters 

*  *        •        •        * 

21.  Appendix  II  is  added  to  Subpart  V 
to  read  as  follows: 

Appendix  II — Arbitration  Rules 

Part  A—Pre-Hearing 

Section  1:  Initiation  of  Arbitration 

Either  party  may  commence  an  arbitration 
under  these  rules  by  filing  at  any  regional 
office  of  the  American  Arbitration 
Association  (the  AAA]  three  copies  of  a 
written  submission  to  arbitrate  under  these 
rules,  signed  by  either  party.  It  shall  contain  a 
statement  of  the  matter  in  dispute,  the 
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■mount  of  money  involved,  the  remedy 
•ought,  and  the  hearing  locale  requested, 
together  with  the  appropriate  administrative 
fee  as  provided  hi  the  Administrative  Fee 
Sdiednie  of  the  AAA  in  effect  at  die  time  the 
arbitration  h  filed.  The  filing  party  ^all 
notify  the  MOD  Director  in  writing  within  14 
days  of  when  it  Rlea  for  arbitration  and 
provide  the  MOD  Diiecloc  with  the  date  of 
receipt  of  tha  bill  by  the  part  manufactuier. 

Unless  the  AAA  in  its  discretion 
determines  otherwise  and  no  party  disagrees, 
the  Expedited  Procedures  (as  described  m 
Part  E  of  these  Rules)  shaO  be  appHed  in  any 
case  whet*  no  disckiaed  daim  or 
co«ntsrelaiai  axe— da  S2S4)Oa  axcfaiaive  of 
interest  and  arbitration  costs.  Parties  may 
also  agree  to  the  Expedited  Procedurea  in 
cases  involving  claims  in  excess  of  $25,000. 

All  other  cases,  including  those  invohrhig 
claims  not  in  axcass  of  CS,000  where  eiAer 
parly  so  desim,  sfaaO  be  administered  in 
accordanca  with  Parts  A  tfarou^  D  of  these 
Rules. 

Section  2:  Qualification  of  Arbitrator 

Any  arbitrator  appointed  pursuant  to  these 
Rules  shall  be  neutral,  sub}ect  to 
disqualification  for  the  reasons  specified  in 
SactloB  8.  If  the  parties  specificaUy  so  agree 
in  writing,  the  arbitrator  shall  not  be  subject 
to  disqualificatioa  for  said  reasons. 

The  term  "arbitrator"  in  these  rules  refers 
to  the  arbitration  panel  whether  composed  of 
one  or  more  arbitrators. 

Section  3:  Direct  Appointment  by  ^futual 
Agreement  of  Parties 

The  involved  manufacturers  should  select  a 
mutually-agreeable  arbitrator  through  which 
they  wiU  resolve  their  dispute.  This  step 
should  be  completed  within  90  days  from  the 
date  of  receipt  of  the  warranty  claim  bill  by 
the  part  manufacturer. 

Section  4:  Appointment  From  Panel 

If  the  parties  have  not  appointed  an 
arbitrator  and  have  not  provided  any  other 
method  of  appointment,  the  arbitrator  shall 
be  appointed  in  the  following  manner  90 
days  from  the  date  of  receipt  of  the  warranty 
claim  bill  by  the  part  manufacturer,  the  AAA 
shaU  submit  simultaneously  to  each  party  to 
the  dispute  an  identical  list  of  names  of 
persons  chosen  from  the  National  Panel  of 
Commercial  Arbitrators,  established  and 
maintained  by  the  AAA. 

Each  party  to  the  dispute  shall  have  ten 
days  from  the  mailing  date  in  which  to  cross 
off  any  names  ob)ected  to,  number  the 
remaining  names  in  order  of  preference,  and 
return  the  list  to  the  AAA.  If  a  party  does  not 
return  the  list  within  the  time  specified,  all 
persona  named  therein  shall  be  deemed 
acceptable.  From  among  the  persons  who 
have  been  approved  on  both  lists,  and  in 
accordance  with  the  de^gnated  order  of 
mutual  preference,  the  AAA  shall  invite  the 
acceptance  of  an  arbitrator  to  serve.  If  the 
parties  fail  to  agr«e  on  any  of  the  persons 
named  or  if  acceptabie  aibitratacs  an 
unable  to  act.  or  if  for  any  other  reason  the 
appointment  cannot  be  iMda  from  the 
subnitlad  bala.  the  AAA  ahaU  have  the 
power  Is  Bake  the  appoiatmBBt  bom  i 
other  MBbers  ol  the  paaai  without  the 
submiaalon  of  additloBal  hata. 


Section  S:  Number  of  Arbitrators;  Notice  to 
Arbitrator  of  Appointment 

The  dispute  shall  be  heard  and  determined 
by  one  arbitrator,  unless  die  AAA  in  its 
discretioa  directs  that  a  greater  number  of 
arbitrators  be  appointed. 

Notice  of  the  appointment  of  the  arbitrator 
shall  be  mailed  to  the  arbitrator  by  the  AAA. 
together  with  a  copy  of  these  rules,  and  the 
signed  acceptance  of  the  arbitrator  shaD  be 
filed  with  the  AAA  prior  to  the  opening  of  the 
first  hearing. 

Section  6:  Disclosure  and  Challenge 
Procedure 

Any  person  appointed  as  an  arbitrator 
shall  disclose  to  the  AAA  any  circumstance 
likely  to  affect  impartiality,  including  any 
bias  or  any  financial  or  personal  interest  in 
the  result  of  the  arbitration  or  any  pest  or 
present  relationship  with  the  parties  or  their 
representatives.  Upon  receipt  of  such 
information  from  die  arbitrator  or  another 
source,  the  AAA  shall  communicate  the 
informaticm  to  the  parties  and,  if  it  deems  it 
appropriate  to  do  sa  to  the  arbitrator  and 
others.  Upon  objection  of  a  party  to  the 
continued  service  of  an  arbitrator,  the  AAA 
shall  determine  whether  the  arbitrator  should 
be  disqualified  and  shall  inform  the  parties  of 
its  dedaioa,  which  4iall  be  coiKlusive. 

Section  7:  Vacancies 

If  for  any  reason  an  arbitrator  should  be 
unable  to  perform  the  duties  oi  the  office,  the 
AAA  may.  on  proof  satisfactory  to  it.  declare 
the  office  vacant.  Vacancies  shall  be  fiUed  in 
accordance  with  the  applicable  provisions  of 
these  rules. 

bi  the  event  of  a  vacancy  in  a  panel  of 
arbitrators  after  the  hearings  have 
commenced,  the  remaining  arbitrator  or 
arbitrators  may  continue  widi  the  hearing 
and  determination  of  the  controversy,  imlesa 
the  parties  agree  otherwise. 

Section  8:  Interpretation  and  Apphcation  of 
Rules 

The  arbitrator  shall  interpret  and  apply 
these  rules  insofar  as  they  relate  to  the 
arbitrator's  powers  and  duties.  When  there  is 
more  than  one  arbitrator  and  a  difference 
arises  among  them  concerning  the  meaning  or 
application  of  these  rules,  it  shall  be  decided 
by  a  majority  vote.  If  that  is  unobtainable, 
either  an  arbitrator  or  a  party  may  refer  the 
question  to  the  AAA  for  final  decision.  All 
other  rules  shall  be  interpreted  and  apphed 
by  the  AAA. 

Section  9:  Administrative  Conference  and 
Preliminary  Hearing. 

At  the  request  of  any  party  or  at  the 
discretion  of  the  AAA,  an  administrative 
conference  with  the  AAA  and  the  parties 
and/or  their  representatives  will  be 
scheduled  in  appropriate  cases  to  expedite 
the  arbitration  proceedings. 

In  large  or  complex  cases,  at  the  request  of 
any  party  or  at  the  discretion  of  the  arbitrator 
or  thie  AAA.  a  preliminary  hearing  with  the 
parties  and /or  their  representativea  and  the 
arbitrator  may  be  scheduled  by  the  ariiitrator 
to  specify  the  isaoet  to  be  resolved,  stipulate 
to  uncontested  facts,  and  to  consider  any 
other  matten  that  wiU  expedite  the 
arbitration  proceedings.  Consistent  with  Ae 


expedited  nature  of  arbitration,  the  arbitrator 
may,  at  the  preliminary  hearing,  establish  (i) 
the  extent  of  and  the  schedule  for  the 
production  of  relevant  documents  and  other 
information,  (ii]  the  idertification  of  any 
witnesses  to  be  called,  ^d  (iii)  a  schedule  for 
further  hearings  to  resolve  the  dispute. 

Section  10:  Fixing  of  Looale 

The  parties  may  mutually  agree  on  the 
locale  where  the  arbitration  is  to  be  held.  If 
any  party  requests  that  the  hearing  be  held  in 
a  specific  locale  and  the  other  party  files  no 
objection  thereto  within  ten  days  after  notice 
of  the  request  has  been  mailed  to  it  by  the 
AAA,  the  locale  shaD  be  the  one  requested.  If 
a  party  objects  to  die  locale  requested  by  the 
other  party,  the  AAA  shnH  have  the  power  to 
determine  die  locale  an4  its  decision  shall  be 
final  and  binding. 


Ajrt  B—The  Hearing 

Section  1:  Date,  Time,  and  Place  of  Hearing 

The  arbitrator  shall  sat  the  date,  time,  and 
place  for  each  hearing.  1h»  AAA  diall  mail 
to  each  party  notice  dkeieof  at  least  ten  days 
in  advance,  unless  the  parties  by  mutual 
agreement  waive  such  notice  or  modify  the 
terms  thereof. 

Section  2:  Representatim 

Any  party  may  be  represented  by  counsel 
or  other  anthorixed  representative.  A  party 
intending  to  be  so  repreaented  shall  notify  the 
other  party  and  the  AAA  of  the  name  and 
address  of  the  representative  at  least  three 
days  prior  to  the  date  set  for  the  hearing  at 
which  that  person  is  first  to  appear.  When 
such  a  representative  initiates  an  arbitration 
or  responds  for  a  party,  notice  is  deemed  to 
have  been  given. 

Section  3:  Attendance  at  Hearings 

The  arbitrator  shall  maintain  the  privacy  of 
the  hearings  unless  the  law  provides  to  the 
contrary.  Representatives  of  the  MOD 
director,  and  any  persons  having  a  direct 
interest  in  the  arbitration  are  entitled  to 
attend  hearings.  The  arbitrator  shall 
otherwise  have  the  po««r  to  require  die 
exclusion  of  any  witness,  other  than  a  party 
or  other  essential  person,  during  the 
testimony  of  any  other  ahtness.  It  shall  be 
discretionary  with  the  arbitrator  to  determine 
the  propriety  of  the  attendance  of  any  other 
person. 

Section  4:  Oaths 

Before  proceeding  with  the  first  hearing, 
each  arbitrator  may  take  an  oath  of  office 
and,  if  required  by  law,  riiall  do  so.  The 
arbitrator  may  require  witnesses  to  testify 
under  oath  administered  by  any  duly 
qualified  person  and,  if  it  ia  required  by  law 
or  requested  by  any  party,  shall  do  so. 

Section  5:  Majority  Decision 

All  decisions  of  the  arbitrators  must  be  by 
a  majority.  The  award  Aust  also  be  made  by 
a  majority. 

Section  6:  Order  of  Prooeedings  and 
Communication  with  Aibitrator 

A  hearing  shaD  be  opened  by  die  filing  of 
the  oadi  of  the  erbHrator,  where  requked:  by 
the  recording  of  die  data.  tiaM,  and  piece  of 
die  haeriag.  and  te  praecnca  ol  tht 
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arbitrator,  the  parties  and  their 
representatives,  if  any;  and  by  die  receipt  by 
the  arbitrator  of  die  statement  of  the  claim 
and  the  answering  statement,  if  any. 

The  arbitrator  may,  at  the  beginning  of  die 
hearing,  ask  for  statements  clarifying  the 
issues  involved.  In  some  cases,  part  or  all  of 
the  above  will  have  been  accomplished  at  die 
preliminary  hearing  conducted  by  the 
arbitrator  pursuant  to  Part  A  Section  9  of 
these  Rules. 

The  complaining  party  shall  then  present 
evidence  to  support  its  claim.  The  defending 
party  shall  then  present  evidence  supporting 
its  defense.  Witnesses  for  each  party  shall 
submit  to  questions  or  other  examination. 
The  arbitrator  has  the  discretion  to  vary  this 
procedure  but  shall  afford  a  full  and  equal 
opportunity  to  all  parties  for  the  presentation 
of  any  material  and  relevant  evidence. 

Exhibits,  when  offered  by  either  part>',  may 
be  received  in  evidence  by  the  arbitrator. 

The  names  and  addresses  of  all  witnesses 
and  a  description  of  the  exhibits  in  the  order 
received  shall  be  made  a  part  of  the  record. 

There  shall  be  no  direct  communication 
between  the  parties  and  an  arbitrator  other 
than  at  oral  hearing,  unless  the  parties  and 
the  arbitrator  agree  otherwise.  Any  other  oral 
or  written  communication  from  the  parties  to 
the  neutral  arbitrator  shall  be  directed  to  the 
AAA  for  transmittal  to  the  arbitrator. 
Section  7:  Evidence 

The  parties  may  offer  such  evidence  as  is 
relevant  and  material  to  the  dispute  and  shall 
produce  such  evidence  as  the  arbitrator  may 
deem  necessary  to  an  understanding  and 
determination  of  the  dispute.  An  arbitrator  or 
other  person  authorized  by  law  to  subpoena 
witnesses  or  documents  may  do  so  upon  the 
request  of  any  party  or  independently. 

The  arbitrator  shall  be  the  judge  of  the 
relevance  and  materiality  of  the  evidence 
offered,  and  conformity  to  legal  rules  of 
evidence  shall  not  be  necessary.  All  evidence 
shall  be  taken  in  the  presence  of  all  of  the 
arbitrators  and  all  of  the  parlies,  except 
where  any  of  the  parties  is  absent,  in  default, 
or  has  waived  the  right  to  be  present. 

Section  8:  Evidence  by  Affidavit  and  Post- 
hearing  Filing  of  Documents  or  Other 
Evidence 

The  arbitrator  may  receive  and  consider 
the  evidence  of  witnesses  by  affidavit,  but 
shall  give  it  only  such  weight  as  the  arbitrator 
deems  it  entitled  to  after  consideration  of  any 
objection  made  to  its  admission. 

If  the  parties  agree  or  the  arbitrator  directs 
that  documents  or  other  evidence  be 
submitted  to  the  arbitrator  after  the  hearing, 
the  documents  or  other  evidence  shall  be 
filed  with  the  AAA  for  transmission  to  the 
arbitrator.  All  parties  shall  be  afforded  an 
opportunity  to  examine  such  documents  or 
other  evidence. 

Section  9:  Closing  of  Hearing 

The  arbitrator  shall  specifically  inquire  of 
all  parties  whether  they  have  any  further 
proofs  to  offer  or  witnesses  to  be  heard.  Upon 
receiving  negative  replies  or  if  satisfied  that 
the  record  is  complete,  the  arbitrator  shall 
declare  the  hearing  closed  and  a  minute 
thereof  shall  be  recorded.  If  briefs  are  to  be 
filed,  the  hearing  shall  be  declared  closed  as 


of  the  final  date  set  by  the  aibitrator  for  the 
receipt  of  briefs.  If  documents  are  to  be  filed 
as  provided  for  in  Part  B  Section  9  and  die 
date  set  for  their  receipt  is  later  than  that  set 
for  the  receipt  of  briefs,  the  later  date  shall  be 
the  date  of  closing  die  hearing.  The  time  limit 
within  which  the  arbitrator  is  required  to 
make  the  award  shall  commence  to  run.  in 
the  absence  of  other  agreements  by  the 
parties,  upon  the  closing  of  the  hearing. 

Section  10:  Reopening  of  Hearing 

The  hearing  may  be  reopened  on  the 
arbitrator's  initiative,  or  upon  application  of  a 
party,  at  any  time  before  the  award  is  made. 
The  arbitrator  may  reopen  the  hearing  and 
shall  have  30  days  from  the  closing  of  the 
reopened  hearing  within  which  to  make  an 
award. 

Section  11:  Waiver  of  Oral  Hearing 

The  parties  may  provide,  by  written 
agreement,  for  the  waiver  of  oral  hearings. 

Section  12:  Waiver  of  Rules 

Any  party  who  proceeds  with  the 
arbitration  after  knowledge  that  any 
provision  or  requirement  of  these  rules  has 
not  been  complied  with  and  who  fails  to  state 
an  objection  thereto  in  writing,  shall  be 
deemed  to  have  waived  the  right  to  object. 

Section  13:  Extensions  of  Time 

The  parties  may  modify  any  period  of  time 
by  mutual  agreement.  The  AAA  or  the 
arbitrator  may  for  good  cause  extend  any 
period  of  time  established  by  these  rules, 
except  the  time  for  making  the  award.  The 
AAA  shall  notify  the  parties  of  any 
extension. 

Section  14:  Serving  of  Notice 

Each  party  shall  be  deemed  to  have 
consented  that  any  papers,  notices,  or 
process  necessary  or  proper  for  the  initiation 
or  continuation  of  an  arbitration  under  these 
rules;  for  any  court  action  in  connection 
therewith;  or  for  the  entry  of  judgment  on  any 
award  made  under  these  rules  may  be  served 
on  a  party  by  mail  addressed  to  the  party  or 
its  representative  at  the  last  known  address 
or  by  personal  service,  inside  or  outside  the 
state  where  the  arbitration  is  to  be  held, 
provided  that  reasonable  opportunity  to  be 
heard  with  regard  thereto  has  been  granted  to 
the  party. 

The  AAA  and  the  parties  may  also  use 
facsimile  transmission,  telex,  telegram,  or 
other  written  forms  of  electronic 
communication  to  give  the  notices  required 
by  these  rules. 

Part  C — Award  and  Decision 
Section  1:  Time  of  Award 

The  award  shall  be  made  promptly  by  the 
arbitrator  and.  unless  otherwise  agreed  by 
the  parties  or  specified  by  law.  no  later  than 
30  days  from  the  date  of  closing  the  hearing, 
or.  if  oral  hearings  have  been  waived,  from 
the  date  of  the  AAA's  transmittal  of  the  final 
statements  and  proofs  to  the  arbitrator. 
Section  2:  Form  of  Award 

The  award  shall  be  in  writing  and  shall  be 
signed  by  the  arbitrator,  or  if  a  panel  is 
utilized,  a  majority  of  the  arbitrators.  It  shall 
be  accompanied  by  a  written  decision  which 
sets  forth  the  reasons  for  the  award.  Both  the 


award  and  the  decision  shall  be  filed  by  die 
arbitrator  widi  tiie  MOD  Director. 

Section  3:  Scope  of  Award 

The  arbitrator  may  grant  to  the  vehicle 
manufacturer  any  repair  expenses  that  he  or 
she  deems  to  be  just  and  equitable. 

Section  4:  Award  upon  Settlement 

If  the  parties  settle  their  dispute  during  the 
course  of  the  arbitration,  the  arbitrator  may 
set  forth  the  terms  of  the  agreed  settlement  in 
an  award.  Such  an  award  is  referred  to  as  a 
consent  award.  The  consent  award  shall  be 
filed  by  the  arbitrator  with  the  MOD  Director. 

Section  S:  Delivery  of  Award  to  Parties 

Parties  shall  accept  as  legal  delivery  of  the 
award,  the  placing  of  the  award,  or  a  true 
copy  thereof  in  the  mail  addressed  to  a  party 
or  its  representative  at  the  last  known 
address,  personal  service  of  the  award,  or  the 
filing  of  the  award  in  any  other  manner  that 
is  permitted  by  law. 

Section  6:  Release  of  Documents  for  Judicial 
Proceedings 

The  AAA  shall,  upon  the  written  request  of 
a  part}',  furnish  to  the  party,  at  its  expense, 
certified  copies  of  any  papers  in  the  AAA's 
possession  that  may  be  required  in  judicial 
proceedings  relating  to  the  arbitration. 

Part  D—Fees  and  Expenses 
Section  1:  Administrative  Fee 

The  AAA  shall  be  compensated  for  the 
cost  of  providing  administrative  services 
according  to  the  AAA  Administrative  Fee 
Schedule  and  the  AAA  Refund  Schedule.  The 
Schedules  in  effect  at  the  time  the  demand  for 
arbitration  or  submission  agreement  is 
received  shall  be  applicable. 

The  administrative  fee  shall  be  advanced 
by  the  initiating  party  or  parties,  subject  to 
final  allocation  at  the  end  of  the  case. 

When  a  claim  or  counterclaim  is 
withdrawn  or  settled,  the  refund  shall  be 
made  in  accordance  with  the  Refund 
Schedule.  The  AAA  may,  in  the  event  of 
extreme  hardship  on  the  part  of  any  party, 
defer  or  reduce  the  administrative  fee. 

Section  2:  Expenses 

The  loser  of  the  arbitration  is  liable  for  all 
arbitration  expenses  unless  determined 
otherwise  by  the  arbitrator. 

Section  3:  Arbitrator's  Fee 

An  arrangement  for  the  compensation  of  an 
arbitrator  shall  be  made  through  discussions 
by  the  parties  with  the  AAA  and  not  directly 
between  the  parties  and  the  arbitrator.  The 
terms  of  compensation  of  arbitrators  on  a 
panel  shall  be  identical. 

Section  4:  Deposits 

The  AAA  may  require  the  parties  to 
deposit  in  advance  of  any  hearings  such  sums 
of  money  as  it  deems  necessary  to  defray  the 
expense  of  the  arbitration,  including  the 
arbitrator's  fee.  if  any,  and  shall  render  an 
accounting  to  the  parties  and  return  any 
unexpended  balance  at  the  conclusion  of  the 
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Part  E — Expedited  Procedures 

Section  1:  Notice  by  Telephone 

The  parties  shall  accept  all  notices  from 
the  AAA  by  telephone.  Such  notices  by  the 
AAA  shall  subsequently  be  confirmed  in 
writing  to  the  parties.  Should  there  be  a 
failure  to  confirm  in  writing  any  notice 
hereunder,  the  proceeding  shall  nonetheless 
be  valid  if  notice  has.  in  fact,  been  given  by 
telephone. 

Section  2:  Appointment  and  Qualifications  of 
Arbitrator 

The  AAA  shall  submit  simultaneously  to 
each  party  an  identical  list  of  five  proposed 
arbitrators  drawn  from  the  National  Panel  of 
Commercial  Arbitrators,  from  which  one 
arbitrator  shall  be  appointed 

Each  party  may  strike  two  names  from  the 
list  on  a  precmptory  basis.  The  list  is 
returnable  to  the  AAA  within  seven  days 
from  the  date  of  the  AAA's  mailing  of  the  list 
to  the  parties. 


If  fur  any  reason  tha  appointment  of  an 
arbitrator  cannot  be  made  from  the  list,  the 
AAA  may  make  the  appointment  from  among 
other  members  of  the  panel  without  the 
submission  of  additional  lists. 

The  parties  will  be  given  notice  by  the 
AAA  by  telephone  of  the  appointment  of  the 
arbitrator,  who  shall  be  subject  to 
disqualification  for  the  reasons  specified  in 
Part  A,  Section  8.  The  parties  shall  notify  the 
AAA,  by  telephone,  within  seven  days  of  any 
objection  to  the  arbitretor  appointed.  Any 
objection  by  a  party  to  the  arbitrator  shall  be 
confirmed  in  writing  to  the  AAA  w:tb  a  copy 
to  the  other  party  or  parties. 

Section  3:  Date,  Time,  and  Place  of  Hearing 

The  arbitrator  shall  set  the  date  time,  and 
place  of  the  hearing.  The  AAA  w-11  potify  the 
parties  by  telephone,  at  least  sevjn  days  in 
advance  of  the  hearing  date.  Formal  Notice  of 
Hearing  will  be  sent  t^  the  AAA  to  the 
parties  and  the  MOD  Director, 


Soclion  A:  The  Hearing       | 

Generally,  the  hearing  shall  be  completed 
within  one  day.  unless  the  dispute  is  resolved 
by  the  s-jbmission  of  documents.  The 
arbitiiitor,  for  good  cause  shown,  may 
schedule  qsi  additional  hearing  to  be  hr'd 
within  sriven  days.  , 

Section  5:  Time  of  Award 

Unless  otherwise  agreed  by  the  piirties.  the 
award  shall  be  rendered  not  later  than  14 
days  from  the  date  of  the  closing  of  the 
hearing. 

Section  6:  Applicability  of  Rules 

Unless  explicitly  contradicted  by  the 
provisions  of  this  part,  provisions  of  othoi 
parts  of  the  Rules  apply  to  proceedings 
conducted  under  this  part. 
[FR  Doc.  89-18340  Filed  8-7-89;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart85 

(AM8FRL-3491-«] 

Performance  Warranty  Regulationa 
and  the  Voluntary  Aftermarket  Part 
Certification  Program:  Propoaed 
Alternative  Short  Teat  Procedure 

Aanicv:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  rulemaking. 


;  The  Environmental  Protection 
Agency  (EPA)  proposes  to  amend  the 
voluntary  aftermarket  part  certiHcation 
program  regulations  by  adopting  an 
alternative,  shorter  test  procedure  for 
the  certification  of  aftermarket  parts. 

Elsewhere  in  today's  Federal  Register, 
EPA  is  promulgating  a  final  rule  which 
revises  its  aftermarket  part  certification 
regulations.  Under  that  fmal  rule,  any 
aftermarket  part  manufacturer  that 
wishes  to  certify  its  emission-related 
part  must  demonstrate  that  use  of  its 
part  will  not  cause  a  vehicle  to  fail 
Federal  emission  standards  during  the 
vehicle's  useful  life.  When  the 
demonstration  involves  emission  testing 
the  final  rule  specifies  that  the  Federal 
Test  Procedure  (FTP)  is  the  only 
acceptable  test. 

During  the  comment  period  prior  to 
publishing  today's  final  rule,  aftermarket 
part  manufacturers  submitted 
information  suggesting  an  alternative 
"short  test"  is  available  that  would 
provide  reasonable  correlation  to  the 
currently  required  FTP  test  at  a  lower 
cost.*  EPA's  independent  analyses 
indicate  that  the  shorter  procedure 
(known  as  the  cold  505  test  procedure) 
may  correlate  reasonably  well  with  the 
FTP.*  This  notice  of  proposed 
rulemaking  (NPRM)  proposes  to  adopt 
such  an  alternative  short  test  procedure 
for  certification  of  aftermarket  parts, 
and  proposes  standards  that  will  ensure 
that  this  short  test  demonstrates 
compliance  with  the  existing  FTP 
emission  standards. 

DATES:  Public  comments  on  the  NPRM 
must  be  submitted  on  or  before  October 
10, 1969.  The  date  and  place  of  a  public 
hearing  will  be  amiounced  shortly  in  the 
Federal  Register.  The  public  comment 


■  Docket  No.  EN-S4-0S.  Category  IV-D-4. 
commenti  of  Specialty  Equipment  Market 
AMOdatlon  (SEMA). 

■  Set  'Using  the  Cold  SOS  Emission  Test 
Pracednii  for  Certification  of  Afiennarket  Parts." 
Certification  Division  (CD).  EPA.  December.  1968. 
This  technical  support  document  has  been  placed  in 
the  public  docket  for  this  NPRM.  docket  no.  A-68- 
31. 


period  will  be  open  until  at  least  30  days 
after  the  hearing. 

ADDRESSES:  Comments  on  the  NPRM 
may  be  submitted  to  the  U.S. 
Environmental  Protection  Agency. 
Central  Docket  Section,  Room  4,  South 
Conference  Center  (L£-131),  Waterside 
Mall,  401  M  Street  BW.,  Washington.  DC, 
20460,  Attn:  Docket  No.  A-88-31. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Heiser.  Certification  Division, 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Rd.,  Ann  Arbor,  MI  48105 
(313)  668^502. 
SUPPLEMENTARY  IIFORMATION: 


I.  Background 

Section  207(a)(2)  of  the  Clean  Air  Act 
(the  Act)  provides  that  a  motor  vehicle 
part  manufacturer  may  certify  that  use 
of  its  parts  will  not  result  in  a  failure  of 
the  vehicle  or  engine  to  comply  with 
emission  standards  promulgated  under 
section  202  of  the  Act.  Section  207(a)(2) 
instructs  EPA  to  promulgate  regulations 
for  the  certification  of  automotive  parts. 
Although  part  manufacturers  are  not 
required  to  certify  aftermarket  parts, 
those  aftermarket  parts  voluntarily 
certified  are  covered  under  the  vehicle 
manufacturer's  performance  warranty 
provisions. 

In  1980  EPA  promulgated  regulations 
that  allow  automotive  part 
manufacturers  to  certify  their  parts  as 
equivalent  to  original  equipment 
manufacturer  (OEM)  parts  (45  FR  78448, 
November  25, 1980).  Elsewhere  in 
today's  Federal  Register,  EPA  is 
promulgating  revisions  to  those 
regulations  that  expand  the  applicability 
of  the  part  certification  program  to 
include  all  emission-related  aftermarket 
parts.'  Those  revisions  to  the  voluntary 
self-certification  regulations  *  allow 
aftermarket  part  manufacturers  to 
certify  their  parts  on  the  basis  of  FTP 
data.   

The  FTP  is  a  test  procedure  that 
collects  emissions  under  transient 
driving  conditions,  including 
acceleration,  decekration.  stop  and  go, 
and  constant  speed  driving  modes.  The 
FTP  also  includes  "loaded"  conditions 
where  the  test  vehicle  is  subjected  to 
simulated  operation  loads  that  represent 
proper  test  vehicle  weight,  aerodynamic 
drag,  and  other  frictional  forces.  The 
FTP  exhaust  test  cycle  begins  after  the 
test  vehicle  has  been  "soaked"  (i.e., 
placed  in  the  controlled  ambient 
environment  of  an  enclosed  room  with 
all  vehicle  power  systems  turned  off  for 


*  Emission-related  aftermarket  parts  are  parts 
installed  for  those  components,  systems,  or 
elements  of  design  whioh  must  function  properly  to 
assure  continued  vehick  emission  compliance. 

*  40  CFR.  Part  85.  Sul^art  V. 


twelve  hours  minimum)  to  ensure  that 
all  vehicle  systems  start  the  test  at  the 
same  baseline  temperature.  The  actual 
test  starts  with  one  cold  start  driving 
cycle  followed  by  one  hot  transient 
driving  cycle,  and  finishes  with  one  hot 
start  driving  cycle.  Emissions  are 
collected  from  each  cycle  in  a  separate 
enclosed  collection  medium  known  as 
an  emission  bag.  FTP  emissions  are 
based  on  a  weighted  average  of 
emissions  from  all  three  emission  bags.^ 

In  reviewing  the  1980  regulations  on 
aftermarket  part§  cert^ication  in 
Specialty  Equipment  Market 
Association  (SEMA)  v.  Ruckelshaus  720 
F.2d  124  (1983),  the  DC  Circuit  Court  of 
Appeals  stated  that  section  207(a)(2)  of 
the  Act  does  not  prevent  EPA  from  using 
short  tests  in  place  of  the  FTP  as  a  basis 
for  certification.  It  pointed  out  that  EPA 
had  approved  the  use  of  short  tests  for 
Inspection/Maintenance  purposes  to 
trigger  the  vehicle  manufacturer's 
performance  warranty  under  section 
207(b)  of  the  Act.'  The  SEMA  court 
stated,  however,  that  the  Act  does  not 
require  EPA  to  authorize  the  use  of  short 
tests  for  certification  of  aftermarket 
parts.  It  noted  that  there  may  be  valid 
policy  grounds  for  rejecting  short  tests 
for  this  purpose.  720  F2d  at  136-137 
(1983). 

EPA  has  already  considered  and 
rejected  several  alternative  short  test 
procedures  for  aftermarket  part 
certification.''  These  short  tests  were 
suggested  by  SEMA,  which  claimed 
such  tests  were  less  expensive  than  the 
full  FTP  for  certification  of  aftermarket 
parts.  EPA  rejected  these  alternative 
test  procedures  since  they  had  test  cycle 
deficiencies  and  would  not  reasonably 
assure  adequate  emission  performance 


I  tie 


»  40  CFR  88.144-78. 

*  Section  207(b)  requires  tie  establishment  of 
short  test  procedures  to  be  used  for  determining  in- 
use  compliance  of  vehicles  Mith  federal  emission 
standards,  if  the  Administrator  determines  that 
three  conditions  have  been  met:  (1)  The  short  lest 
methods  and  procedures  are  available  (i.e.,  that  the 
necessary  equipment  may  be  readily  obtained  and 
the  procedure  is  reasonably  expected  to  serve  its 
function);  (2)  the  procedures  are  consistent  with 
good  engineering  practices;  and  (3)  such  methods 
and  procedures  are  reasonably  capable  of  being 
correlated  with  the  FTP. 

'  A  detailed  explanation  of  EPA's  analysis  of 
these  short  tests  is  contained  in  several  publicly 
available  documents.  See  the  following  three 
documents:  "Options  for  Amendments  to  the 
Emission  Control  Performance  Warranty  Regulation 
and  Voluntary  Aftermarket  Part  Certification 
Program,"  Nov.  1986,  Docket  «EN-64-08,  Category 
II-B-6;  "NPRM  for  Emission  Control  Warranty 
Regulations  and  Voluntary  Aftermarket  Part 
CertiHcation  Program."  45  Fit  924;  and  "Summary 
and  Analysis  of  Comments  legarding  the  January  9. 
1987  NPRM  Concerning  the  Emission  Control 
System  Performance  Wairaaty  Regulations  and 
Voluntary  Aftermarket  Part  Certification  Program," 
Docket  #EN-84-08.  Category  IV-O-4. 
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over  the  range  of  driving  conditions 
typical  of  the  FTP. 

However,  the  cold  505  procedure 
proposed  today  differs  fi^m  the  short 
tests  already  rejected  because  there  is  a 
reasonable  technical  basis  that 
compliance  with  this  procedure  will 
assure  reasonable  compliance  with  the 
FTP  standards.  The  cold  505  test 
procedure  shows  a  reasonable 
correlation  with  the  FIT  and  includes 
important  test  cycle  features  of  the  FTP 
that  were  lacking  in  the  rejected  short 
tests. 

11.  Summary  of  Proposal 

EPA  proposes  to  allow  use  of  the  first 
505  seconds  of  the  FTP  test  (the  cold  505 
test)  for  the  certification  of  most 
aftermarket  parts.  For  most  parts,  the 
aftermarket  part  manufacturer  could  use 
the  cold  505  test  in  place  of  the  full  FTP 
test  whenever  an  FTP  is  required  for 
certification  of  the  part  under  the  final 
certification  regulations  published 
today.  EPA  also  proposes  cold  505  test 
standards  in  today's  NPRM. 

ni.  Discussion 

A.  Cold  505  Test  Procedure 

In  its  comments  on  the  NPRM 
corresponding  to  the  final  rulemaking 
published  in  today's  Federal  Register 
that  revises  the  voluntary  aftermarket 
part  certification  program  regulations, 
SEMA  asserted  that  there  is  good  reason 
to  allow  part  manufacturers  to  use  the 
cold  505  test  in  lieu  of  the  full  FTP  test 
for  certification  of  aftermarket  parts.' 
The  cold  505  test  is  the  first  505  seconds 
of  the  FTP,  which  includes  a  cold  start 
after  the  test  vehicle  has  been  soaked 
for  at  least  twelve  hours  under 
controlled  ambient  conditions.  Diuing 
the  cold  505  test,  emissions  are  collected 
in  the  first  emission  bag  of  the  FTP. 
SEMA  submitted  data  generated  by  the 
California  Air  Resources  Board  (CARB). 
and  claimed  that  this  data  estabUshed  a 
correlation  between  the  cold  505  test 
and  the  full  FTP  test.  CARB's  report 
noted  tiiat,  "[SEMA  is]  seeking 
compliance  determination  criteria  based 
on  either  meeting  an  appropriate 
standard  or  by  showing  no  increase  in 
emissions.' 

SEMA  believes  that  aftermarket  part 
certification  testing  can  be  conducted 
with  the  cold  505  test  at  a  significant 
cost  savings  compared  to  the  FTP. 
SEMA  claims  that,  by  using  the  cold  505 
test,  aftermarket  part  manijiacturers 
could  save  up  to  half  of  testing  costs 
associated  with  the  full  FTP.  EPA 


continues  to  believe  that  the  cost  of 
using  the  full  FTP  emission  test  for 
certification  is  reasonable  for 
aftermarket  p£u1  certification  and  that 
the  cost  savings  of  the  cold  505 
procedure  may  not  be  as  great  as 
estimated  by  SEMA.  However,  these 
cost  savings  may  prove  significant  to 
very  small  part  manufacturers. 
Therefore,  EPA  has  followed  up  on 
CARB's  work  by  performing  its  own 
independent  analyses  of  the  cold  505 
test.»° 

EPA's  analyses  are  based  on  vehicle 
FTP  emission  results  contained  in  EPA's 
emissions  factor  database  of  vehicles 
driven  in-use.  Using  these  data,  it 
appears  that  a  reasonable  correlation 
does  exist  between  results  from  the  cold 
505  and  the  FTP,  such  that  cold  505 
emission  values  can  be  established  that 
will  reasonably  predict  compliance  vtrith 
Federal  emission  standards. 

B.  Proposed  Cold  505  Standards 

To  ensure  compliance  with  the 
Federal  emission  standards,  EPA 
believes  that  the  cold  505  standards 
should  be  set  at  levels  such  that  a 
vehicle  equipped  with  an  aftermarket 
part  that  fails  the  FTP  should  also  fail 
when  tested  according  to  the  proposed 
cold  505  test.  EPA  has  determined  that  if 
a  test  vehicle  containing  an  aftermarket 
part  produces  values  less  than  or  equal 
to  the  standards  set  forth  below,  it  is 
almost  certain  that  the  vehicle 
configuration  also  will  meet  the  FTP 
standards  (i.e.,  the  errors  of  omission. 
Eo.*  •  will  be  equal  to  zero). 

For  light-duty  vehicles  (LDV's).  EPA 
proposes  that  die  test  vehicles,  selected 
according  to  the  aftermarket  part 
certification  regulations  (and  with  the 
part  installed),  when  tested  using  the 
cold  505  test  procedure  must  yield 
emission  results  at  50.000  miles  of  no 
higher  than  0.48  grams  per  mile  (g/mi) 
for  hydrocarbons  (HC).  4.3  g/mi  for 
carbon  monoxide  (CO),  and  0.7  g/mi  for 
oxides  of  nitrogen  (NOx).** 

For  light  duty  trucks  (LDTs).  EPA 
proposes  a  separate  set  of  standards 
that  must  be  met  at  the  full  useful  life  of 


■  See  SEMA's  comments,  docket  No.  EN-84-oe, 
Category  IV-D-4. 

*  See  attachment  to  SEMA's  comments,  docket 
No.  EN-84-0B.  Categoiy  W-D-i. 


'»  See  "Using  the  Cold  505  Emission  Test 
Procedure  for  Certification  of  Aftermarket  Parts." 
Certification  Division  (CD).  EPA.  December,  1968. 
This  technical  support  document  has  been  placed  in 
the  public  docket  for  this  NPRM,  docket  No.  A-88- 
31. 

* '  An  error  of  omission  (Eo)  occurs  when  a 
vehicle  passes  the  cold  505  standards  when  tested 
using  the  cold  SOS  procedure  twt  cannot  pass  FTP 
standards  when  tested  over  the  entire  FTP 
procedure. 

>*  Currently,  vehicle  manufacturers  must  comply 
with  the  LDV  emission  standards  for  &e  full  useful 
life  period  of  50,000  miles.  40  CFR  86.085-2. 


120,000  miles.'*  For  all  LDTs,  the 
proposed  standard  for  HC  is  0.96  g/mi 
and  for  CO  is  13.0  g/mi.  For  LDTs 
weighing  3750  pounds  or  less,  the 
proposed  NOx  standard  is  1.0  g/mi,  and 
for  LDTs  weighing  3751  pount^  or  more, 
the  proposed  NOx  standard  is  1.7  g/mi. 

EPA  evaluated  the  sensitivity  of  the 
cold  505  proposed  standards  to  changes 
in  the  Eo  rate,  by  determining  standards 
that  correspond  to  Eo  rates  greater  than 
zero.'*  This  would  allow  some  vehicles 
to  pass  the  cold  505  standard  but  fail  the 
FTP,  a  result  that  EPA  does  not  believe 
is  appropriate.  EPA  foimd  that  a  small 
increase  in  the  Eo  rate  resulted  in  a 
significant  increase  in  the  cold  505 
standards.  These  higher  cold  505  values 
would  make  it  easier  for  some  parts  that 
are  not  capable  of  passing  the  FTP 
emission  standards  to  be  certified.  Such 
a  relaxation  in  standards  appears 
unjustified  to  EPA.  Nevertheless.  EPA 
solicits  comment  on  the  appropriate 
level  of  the  cold  505  standards  and  may 
adjust  the  standards  based  on  comment 
and  further  analysis. 

All  emission  testing  under  the  cold  505 
procedure  would  be  required  to  comply 
with  the  absolute  standards  proposed 
herein.  Today's  proposal  does  not 
provide  for  certification  to  a 
"certification  vehicle  emissions 
margin"  *'  as  adopted  in  the  final 
regulations  promulgated  today,  for 
certification  using  the  full  FTP. 

C.  Other  Provisions 

For  aftermarket  parts  that  cause 
accelerated  deterioration  of  other 
original  equipment  components,  the 
certification  procediu«s  are  the  same  as 
those  promulgated  in  today's 
aftermarket  part  final  rule.  EPA 
proposes,  however,  to  give  the  part 
manufacturer  the  option  to  substitute  the 
cold  505  test  for  die  full  FTP  test 
required  by  the  aftermarket  part 
regulations  adopted  today. 

For  aftermarket  parts  that  do  not 
cause  accelerated  deterioration  to  other 
original  equipment  parts,  the  part 
manufacturer  will  have  to  demonstrate 
full  useful  life  compliance  for  its  part 
(i.e..  50,000  miles  for  LDV's  and  120,000 


'*  Currently,  LDT  manufacturers  must  comply 
with  LDT  emission  standards  for  the  full  usehil  life 
of  120.000  miles.  40  CFR  86.085-2. 

>*  See  "Using  the  Cold  505  Emission  Test 
Procedure  for  Certification  of  Aftermarket  Parts." 
Certification  Division  (CD).  EPA.  December  1988. 
This  technical  support  document  has  l)een  placed  in 
the  pubUc  docket  for  this  NPRM.  Docket  No.  A-fiS- 
31. 

**  "Certification  vehicle  emissions  mairgin"  is  die 
difference  between  the  emission  standard  and  the 
50.000  mile  certificatioo  emission  level  of  the 
original  certification  test  vehicle  used  during  vehicle 
FTP  certification. 


I 
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miles  for  LDTs)  by  nniltiplyiog  each 
cold  S05  test  emisneB  vahw  by  a 
deterioration  fsctor  (di.)'"  EPA 
proposes  to  ine  die  original  vehicle 
certification  FTP  di.'8  of  die  engine 
faukily  corresponding  to  the  test  vehicle. 
These  parts  are  not  expected  to 
adversely  affect  the  durability 
perfonnance  of  the  remainder  of  the 
vehicle's  emissioa-related  OHnpanents. 
Therefore,  the  di.'s  characteristic  of  the 
vehicle  in  ita  originally  certified 
configuratioa  should  rsasonabfy  {uredict 
the  emission  deteiioratica  rates  with  the 
afleiraaiket  part  installed. 

All  odier  aspects  of  aftennarket  parts 
certification,  such  as  durability 
treatment  of  parts  and  test  vehicle 
selection,  would  be  left  unchanged  by 
today's  NPRM. 

D.  Limited  Applicability  of  Cold  506 
Teat 

Since  the  cold  505  test  procedure  does 
not  yield  results  perfectly  correlated 
with  die  FTP  data,  a  particular  part 
could  meet  the  cold  505  standanls  yet 
fail  die  FTP  standards.  EPA  is 
partfcrdarly  cunceriied  about 
aftenuaiket  parts  which  would  affect 
only  part  of  the  caHbratlon  performance 
of  a  vehicle.  Sudi  a  part  could  Irare  little 
or  no  impact  on  the  startup  emission 
performtmce  of  a  vehicle  (i.e.,  dial  tested 
by  the  cold  506  procedure)  while  having 
a  significant  adverse  impact  on 
emissions  during  particular  warm  engine 
operating  modes  such  as  rapid 
accelerations  (which  are  represented  in 
the  later  stages  of  die  FTP).  Such  a 
part's  hnpact  on  overall  vehicle 
emisnon  performance  would  not  be  well 
represented  by  the  cold  SOS  test  and 
oould  be  inappropriately  certified. 
Specifically,  EPA  is  concerned  diat 
aftermarket  programmable  read  only 
memory  chips  (PROKf  s)  or  other  parts 
or  calibration  kits  that  alter  the  emission 
control  logic  of  the  vehicle's  control 
computer  could  be  inappropriately 
certified  if  allowed  to  demonstrate 
compliance  using  only  the  cold  505  test 
procedure  and  standards.  EPA  has  no 
data  on  this  type  of  aftermariiet  device 
which  would  alleviate  this  concern. 
Therefore,  EPA  is  proposing  that 
PROM's  and  similar  devices  or  systems 
that  alter  the  computer  control  logic  not 
be  certified  using  the  cold  505- test 
procedure  and  standards.  Certification 
of  these  devices  would  continue  to  be 
based  upon  compliance  with  FTP 


**  The  df.  i*  an  eetimate  of  the  detwtwthw  rale 
of  a  vehide'f  uaeful  life  emietions.  For  vehicle 
orticaMaak  Ihs  4SBO«ii»  saisiieB  iwalta  of  the 

wiadfcTlwdtiiliiliai 
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Standards.  EPA  solicits  comment  on 
whether  it  is  inappropriate  to  certify  any 
other  aftermaikat  part  usmg  the  cold  505 
test  procedure. 

The  cold  505  procedure  pn^iosed 
today  is  recommended  based  on  the 
premise  that  a  candidate  aftennariiet 
part  is  to  be  used  on  a  vehicle  designed 
and  certified  to  meet  FTP  emission 
standards.  This  short  test,  ahhough 
acceptable  for  certification  of  parts  used 
for  maintenance  and  repair  of 
previously  certified  vehicles,  would  be 
considered  inadequate  for  certifying 
new  vehicle  des^s  or  determining 
import,  SEA,  or  ih-use  compliance. 

rv.  RepOTting  and  Recordkeeping 
Rfl 


These  proposed  revisions  to  the 
existing  regulations  would  impose  no 
new  reporting  or  recordkeeping 
requirements  on  aftermaiket  part 
manufacturers  that  dioose  to  use  the 
certificati(Hi  program,  nor  on  vehicle 
manufacturers  that  are  affected  by  part 
certification.  Today's  proposal  would 
merely  provide  the  option  of  an 
alternative  test  procedure  to  be  used  for 
certification. 

V.  Paperwoik  Reduction  Act 

Today's  propoBal  is  expected  to  have 
no  effect  on  information  collection 
requirements  of  the  regulations  which 
this  notice  proposes  to  amend.  The 
Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  for  these 
regulations  under  the  provisions  of  the 
Paperwork  Redaction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2060-0060. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  124  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
soiu-ces.  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  Kducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington,  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Paperworic 
Reduction  Project  (2080-0060),  Office  of 
Management  and  Budget.  Washington, 
DC  20503.  marked  "Attention:  Desk 
Officer  for  EPA" 

VI.  Regulatory  Analysis 

Under  Executive  Ckdec  122S1.  EPA 
must  judge  vdiettier  a  n^gidation  is 


"major"  and  therefore  subject  to  die 
requirement  of  a  regulatory  impact 
analysis.  This  regulation  should  not  be 
considered  "major"  because  it  meets 
none  of  the  conditions  for  a  major 
regulation.  It  will  have  an  annual  effect 
on  the  economy  of  less  than  $100 
million.  It  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers.  individiBl  industries. 
Federal,  State,  or  local  Government 
agencies,  or  geo^ophic  regions.  Nor  will 
there  be  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productfvity,  innovation,  or 
on  the  ability  of  U.SL-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  action  was  submitted  to  the 
Office  of  Management  and  Bodget 
[OMB]  for  review  at  required  by 
Executive  Order  12201.  Comments  from 
OMB  to  EPA  and  aqy  EPA  respimse  to 
those  comments  aro  available  for  public 
inspection  in  the  docket  for  this 
rulemaking:  Docket  No.  A-8&-31.  The 
EPA's  Central  Etecket  Section  (LE-t31) 
is  located  at  401 M  Street  SW., 
Washingtoa  DC  20460. 

VIL  Regulatory  Fkaufaility  Act 

Under  the  Regulatory  Flexibility  Act  5 
U.S.C.  601  et  seq..  EPA  is  required  to 
determine  whether  a  proposed 
regulation  will  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
so  as  to  require  a  pneliminary  regulatory 
flexibility  analysis. 

I  hereby  certify  that  this  proposed 
regulation  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities.  This  proposal  in  part 
responds  to  a  request  by  the  specialty 
equipment  manufacturers  for  an 
alternative  test  procedure  to  the  Federal 
Test  Procedure  (FTP)  currently  required 
for  certification  of  certain  parts.  The 
specialty  equipment  manufacturers 
believe  that  the  proposed  revisions  will 
reduce  their  burden  to  certify 
aftermarket  parts. 


List  of  Subjects  in  40  CFR  Part  S5 

Imports,  Labeling;  Motor  vdricle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  and 
Warranties. 


Autherity:  42  U.S.C.  7521.  7522,  7524.  7525. 
7541.  7542,  7548,  and  7601(a). 

Dated:  )uly  27, 1989. 
WilHaa  K.  Raitty. 

Administrator. 
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Appendix— Explanation  of  Specific 
Changes 
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For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  85  is  proposed  to 
be  amended  as  follows: 

PART  85— [AMENDED] 

1.  The  authority  citation  for  Part  85 
will  continue  to  read  as  follows: 

Authority:  Sections  202, 203.  205,  206,  207. 
208,  212,  and  301(a)  of  the  Clean  Air  Act,  as 
amended:  42  U.S.C.  7521,  7522,  7524.  7525, 
7541.  7542,  7546,  and  7501(a).  unless 
otherwise  noted. 

2.  Section  85.2113  is  amended  by 
adding  new  paragraphs  (1)  and  (m)  to 
read  as  follows: 

S  85.2113    Definitions. 

«  *  *  *  * 

(1)  "Cold  505  Emissions  Test 
Procedure"  means  that  test  procedure 
which  is  the  first  505  seconds  of  the 
Federal  Test  Procediu-e  cycle,  including 


all  test  vehicle  preconditioning  for 
testing,  as  described  in  (  86.132-82. 
Emissions  collected  during  the  Cold  505 
Emissions  Test  Procedure  (measured  in 
grams  per  mile]  are  identical  to  FTP 
"bag  1"  emissions. 

(m)  "Exhaust  Emission  Deterioration 
Factor"  means  that  factor  determined  in 
accordance  with  S  86.086-28. 

3.  Section  85.2114  is  amended  by 
revising  paragraphs  (d)(1),  (d)(2) 
introductory  text,  (d)(3)(i)(A).  (d)(3)(ii) 
and  (d)(3)(iii)  and  by  adding  paragraphs 
(d)(6)  and  (h)  to  read  as  follows: 


§85.2114 


of  cettMlceHon. 


(d)  For  Parts  Certifying  on  the  Basis 
of  Emission  Test  Results,  Certification 
Compliance  Shall  Be  Demonstrated  as 
Follows 

(1)  The  emission  test  to  be  used  is 
either  the  Federal  Test  Procedure  as  set 
forth  in  the  appUcable  portions  of  40 
CFR  Part  86,  or  the  Cold  505  Test 
Procedure  as  defined  in  §  85.2113(1). 
Certification  emission  testing  must  be 
carried  out  using  representative 
production  aftermarket  parts  as 
provided  in  paragraph  (e)  of  this  section. 
The  test  results  must  demonstrate  that 
the  proper  installation  of  the  certified 
aftermaricet  part  will  not  cause  the 
vehicle  to  fail  to  meet  any  applicable 
Federal  emission  requirements  under 
section  202  of  the  Act. 

(2)  When  the  aftermarket  part 
manufacturer  elects  to  use  the  Federal 
Test  I*rocedure  to  certify  a  part,  the 
following  portions  of  the  Federal  Test 
Procedure  are  not  required  to  be 
performed: 

*        *        •        «        * 

(3)  Exhaust  Emission  Testing: 
Certification  exhaust  emission  testing 
for  aftermarket  parts,  using  either  the 
Federal  Test  Procedure  or  the  Cold  505 
Test  Procedure,  shall  be  carried  out  in 
the  following  manner: 

(i)  For  light-duty  vehicle  parts  that 
accelerate  deterioration  of  existing 
emission  related  parts,  at  least  one 
emission  test  is  required. 

(A)  The  test(s)  shall  be  performed  on 
the  same  test  vehicle  and  aftermarket 
part  combination  that  was  previously 
aged  as  required.  If  multiple  exhaust 
emission  tests  are  conducted,  all  tests 
must  follow  either  the  Federal  Test 
Procedure  or  the  Cold  505  Test 
Procedure.  The  results  of  all  valid  tests 
performed  on  a  vehicle  shall  be 
averaged  for  each  emission  constituent. 

[1]  When  the  Federal  Test  Procedtu* 
is  used,  the  test  results,  or  the  average  of 
the  test  results  if  multiple  tests  are 
conducted,  shall  meet  all  applicable 


Federal  emission  requirements  under 
section  202  of  the  Act. 

[2)  When  die  Cold  505  Test  Procedure 
is  used,  the  test  results,  or  the  average  of 
the  test  results  if  multiple  tests  are 
conducted,  shall  meet  all  applicable 
emissi(»  standards  as  set  forth  in 
paragraph  (d)(6}  of  this  section. 

(ii)  For  light-duty  truck  porta  that 
accelerate  deterioration  of  existing 
emission  related  porta 

(A)  Emission  testing  shaQ  be  carried 
out  by  one  of  the  following  methods: 

[1]  By  performing  an  emission  test  on 
an  emission  test  vehicle  at  4,000  miles 
and  at  50,000  miles,  widi  the  part 
installed.  Exhaust  emission 
deterioration  factors  for  the  test  vehicle 
shall  be  calculated  from  these  two  test 
results.  The  aftermarket  part 
manufactiu^r  may  elect  to  perform 
additional  emission  tests  at  interim 
mileages.  However,  any  interim  tests 
must  be  spaced  at  equal  mileage 
intervals.  If  more  than  one  test  is 
performed  at  any  one  mileage  point, 
then  all  tests  at  this  point  shall  be 
averaged  prior  to  determining  the 
deterioration  factor.  The  deterioration 
factor  shall  be  calculated  using  the  least 
squares  straight  line  medtod,  in 
accordance  with  |  86.088-28(a).  The 
deterioration  factor  for  each  emission 
constituent  shall  be  used  to  lineariy 
project  the  50.000  mile  test  result  out  to 
120,000  miles,  or 

[2]  By  durability  aging  the  test  vehicle 
and  aftermarket  part  to  120,000  miles, 
and  then  performing  at  least  one 
emission  test. 

(B)  When  certifying  on  the  basis  of 
test  results  conducted  according  to: 

[1]  The  Federal  Test  Procedure,  the 
projected  120.000  mile  test  result 
emission  levels  or  the  actual  120,000 
mile  (or  average  results,  if  more  than 
one  test  is  conducted)  shall  meet  light- 
duty  truck  Federal  Test  F»rocediu« 
emission  standards. 

[2]  The  Cold  505  Test  Procedure,  die 
projected  120,000  mile  test  result 
emission  levels  or  the  actual  120,000 
mile  (or  average  results,  if  more  than 
one  test  is  conducted)  shall  meet  light- 
duty  truck  emission  standards  as  set 
forth  in  paragraph  (d)(6)  of  this  section. 

(iii)  For  parts  demonstrated  to  not 
accelerate  deterioration  of  existing 
emission  related  parts  during  normal 
operation: 

(A)  If  parts  cause  no  nodceable 
change  in  vehicle  driveability, 
performance,  and/or  fuel  economy  when 
the  part  fails,  the  certification  exhaust 
emission  test  vehicle  need  not  be  the 
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same  vehicle  as  that  used  for  durability 
demonstration. 

[1]  If  the  Federal  Test  Procedure  is 
used  for  certification  emission  testing, 
upon  completion  of  aging,  one  Federal 
Test  Procedure  test  shall  be  performed 
with  the  aged  aftermarket  part  installed 
on  a  test  vehicle  that  has  just  completed 
one  test  in  the  original  equipment 
configuration  (i.e.,  before  the 
aftermarket  part  or  system  is  installed). 
If  more  than  one  test  is  performed  either 
before  or  after  the  aftermarket  part  is 
installed,  then  an  equivalent  number  of 
tests  must  be  performed  in  both 
configurations.  The  results  of  all  tests 
performed  before  the  part  is  installed 
shall  be  averaged  and  the  results  of  all 
tests  performed  after  the  part  is 
installed  shall  be  averaged  for  each 
emission  constituent.  The  difference  in 
Federal  Test  Procedure  emission  results 
between  the  tests  with  the  aged 
aftermarket  part  installed  and  the  test 
vehicle  in  the  original  equipment 
configiu-ation  shall  be  less  than  or  equal 
to  the  certification  vehicle  emission 
margin  of  any  and  all  of  the  certification 
test  vehicles  from  the  various 
configurations  for  which  the  aftermarket 
part  is  being  certified. 

[2]  If  the  Ck)ld  505  Test  Procedure  is 
used  for  certification  emission  testing, 
the  aged  aftermarket  part  shall  be 
installed  on  a  test  vehicle  with  an 
accumulated  mileage  of  4,000  miles  or 
more  and  the  vehicle  shall  be  emission 
tested.  If  more  than  one  emission  test  is 
performed,  then  test  results  shall  be 
averaged  for  each  emission  constituent. 
To  determine  compliance,  each  emission 
constituent  from  the  emission  test  result 
(or  average  emission  constituent  value 
from  multiple  emission  test  results]  shall 
be  multiplied  by  the  test  vehicle's 
original  certification  exhaust  emission 


deterioration  factor.  Tlie  resulting  values 
shall  be  less  than  or  equal  to  the 
appropriate  standards  of  paragraph 
(d)(6)  of  this  section. 

(B)  For  parts  demonstrated  to  cause  a 
noticeable  change  in  vehicle 
driveability,  performance,  and/or  fuel 
economy  when  the  part  fails,  no 
durability  aging  of  the  part  is  required 
before  certification  emission  testing. 

[1]  If  the  Federal  Test  Procedure  is 
used  for  certification,  one  emission  test 
shall  be  performed  on  the  test  vehicle  in 
its  original  equipment  configuration  (i.e., 
before  the  aftermarket  part  or  system  is 
installed)  and  one  test  with  an 
aftermarket  part  representative  of 
production  (as  provided  in  paragraph  (e) 
of  this  section)  installed  on  the  test 
vehicle.  If  more  than  one  test  is 
performed  either  before  or  after  the 
aftermarket  part  is  installed,  then  an 
equivalent  number  of  tests  must  be 
performed  in  both  configurations.  The 
results  of  all  tests  performed  with  the 
aftermarket  part  installed  shall  be 
averaged  and  the  results  of  all  tests 
performed  in  the  original  equipment 
configuration  shall  be  averaged  for  each 
emission  constituent.  The  difference  in 
Federal  Test  Procedure  emission  results 
between  the  tests  with  the  afte.  narket 
part  installed  and  the  test  vehicle  in  the 
original  equipment  configuration  shall 
be  less  than  or  equal  to  the  certification 
vehicle  emission  margin  of  any  and  all 
of  the  certification  test  vehicles  from  the 
various  configurations  for  which  the 
aftermarket  part  is  being  certified. 

(2)  If  the  Cold  505  Test  Procedure  is 
used  for  certification,  the  aftermarket 
part  shall  be  installed  on  a  test  vehicle 
with  an  accumulated  mileage  of  4,000 
miles  or  more  and  the  vehicle  shall  be 
emission  tested.  If  more  than  one 
emission  test  is  performed,  then  test 


results  shall  be  averaged  for  each 
emission  constituent.  To  determine 
compliance,  each  emission  constituent 
from  the  emission  test  result  (or  average 
emission  constituent  value  from  multiple 
emission  test  results)  shaD  be  multiplied 
by  the  test  vehicle's  original  certification 
exhaust  emission  deterioration  factor. 
The  resulting  values  shall  be  less  than  or 
equal  to  the  appropriate  standards  of 
paragraph  (d)(6)  of  this  section. 
♦        *        *        *        • 

(6)  Cold  505  Emission  Standards: 
When  the  Cold  505  Test  ftocedure  is 
used  for  certification,  the  useful  life 
emission  test  standards  are: 

(A)  For  light  duty  vehicles:  0.46  grams 
per  mile  (g/mi)  for  hydrocarbon  (HC), 
4.3  g/mi  for  carbon  monoxide  (CO),  and 
0.7  g/mi  for  oxides  of  nitrogen  (NO,). 

(B)  For  all  light  duty  trucks  (LDTs): 
0.98  g/mi  for  HC  and  13.0  g/mi  for  CO. 
For  LDT's  with  loaded  weights  of  3,750 
pounds  or  less,  1.0  g/mi  for  NO,.  For 
LDT's  with  loaded  weights  of  3,751 
pounds  or  more,  1.7  g/mi  for  NO,. 
***** 

(h)  Emission  Testing  of  Programmable 
Read  Only  Memory  Chips  and  Certain 
Other  Parts:  The  Cold  505  Emissions 
Test  Procedure  shall  not  be  allowed  for 
the  certification  emission  testing  of 
programmable  read  only  memory  chips 
(PROM's)  or  other  parts  or  calibration 
kits  that  the  MOD  Director  determines 
may  specifically  alter  an  emission 
system  control  function  of  the  control 
computer  of  the  vehicle  on  which  the 
part  is  installed.  Only  the  Federal  Test 
Procedure  will  be  allowed  for 
certification  of  these  types  of 
aftermarket  parts. 

(Approved  by  the  Office  of  Management  and 
Budget  under  the  control  number  2060-0016] 
(FR  Doc.  89-18339  Filed  8-7-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AlrspK*  Docket  Na  S9-AWA-1] 

RIN  2120-AD08 

Establistiment  of  the  Charlotte 
Terminal  Control  Area  and  Revocation 
of  the  Charlotte/Douglas  International 
Airport— Airport  Radar  Service  Area; 
NC 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  establishes 
a  Terminal  Control  Area  (TCA)  at 
Charlotte.  NC.  The  TCA  will  consist  of 
airspace  from  the  surface  or  higher 
within  a  30-mile  radius  of  Charlotte/ 
Douglas  International  Airport  to  and 
including  10.000  feet  above  mean  sea 
level  (MSL).  This  action  will  increase 
the  capability  of  the  air  traffic  control 
(ATC)  system  to  separate  all  aircraft  in 
the  terminal  airspace  around  Charlotte/ 
Douglas  International  Airport  while 
providing  sufficient  flexibihty  to  permit 
aircraft  operating  under  visual  flight 
rules  (VFR)  to  operate  within  or  outside 
the  TCA.  Charlotte/Douglas 
International  Airport  is  currently  served 
by  an  Airport  Radar  Service  Area 
(ARSA)  which  is  rescinded  concurrent 
With  the  establishment  of  this  TCA. 
EFFECTIVE  DATE:  0901 UTC,  August  24. 
1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Alton  D.  Scott  Airspace  Branch  (ATO- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 
Operations  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington.  DC  20591; 
telephone:  (202)  287-0252. 
SUPFUEMENTARV  information: 

Background 

The  TCA  program  was  developed  to 
reduce  the  midair  collision  potential  in 
the  congested  airspace  surrounding 
airports  with  high  density  air  traffic  by 
providing  an  area  in  which  all  aircraft 
will  be  subject  to  certain  operating  rules 
and  equipment  requirements. 

The  density  of  traffic  and  tiie  type  of 
operations  being  conducted  in  the 
airspace  surrounding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970.  an  extensive  study 
found  that  the  majority  of  midair 
collisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  cfirrier. 
military  or  another  GA  aircraft  The 
basic  causal  factor  common  to  these 


conflicts  was  the  mix  of  uncontrolled 
aircraft  operating  under  VFR  and 
controlled  aircraft  operating  under 
instrument  flight  rules  (IFR).  TCA's 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  TCA  airspace  afford  the  greatest 
protection  for  the  greatest  number  of 
people  by  providing  ATC  with  an 
increased  capability  to  provide  aircraft 
separation  service,  diereby  minimizing 
the  mix  of  controlled  and  uncontrolled 
aircraft. 

On  August  22, 1987,  the  Secretary  of 
Transportation  announced  nine 
locations  for  which  the  FAA  would  issue 
Notices  proposing  the  establishment  of 
TCA's.  The  nine  candidates  cited 
qualify  for  TCA  status  by  meeting  the 
criteria  published  in  FAA  Handbook 
7400.2C.  "Procedure!  for  Handling 
Airspace  Matters."  The  criteria  for 
establishing  a  TCA  are  based  on  factors 
which  include  the  number  of  aircraft 
and  people  using  that  airspace,  the 
traffic  density,  and  the  tjrpe  or  nature  of 
operations  being  conducted. 
Accordingly,  guidelines  have  been 
established  to  identify  TCA  locations 
based  on  two  elements — the  number  of 
enplaned  passengers  and  the  number  of 
aircraft  operations. 

To  date,  the  FAA  bas  established  a 
total  of  23  TCA's.  The  FAA  is  proposing 
to  take  action  to  modify  or  implement 
the  application  of  these  proven  control 
techniques  to  more  airports  to  provide 
greater  protection  of  air  traffic  in  die 
airspace  regions  moit  commonly  used 
by  passenger-carrying  aircraft. 

User  Group  Participation 

The  TCA  adopted  by  this  amendment 
is  the  product  of  discussion  with  a  broad 
representation  of  the  aviation 
community.  In  conjimction  with  this 
action,  the  FAA  will  continue  to  work 
cooperatively  with  local  user  groups  to 
ensure  tiiat  die  TCA  is  effective  for  all 
users  by  identifying  any  adjustments  or 
modifications  that  appear  necessary. 
Through  joint  FAA  and  user 
cooperation,  any  problems  that  arise 
can  then  be  identified  and  corrective 
action  taken  when  necessary. 

The  TCA  configurttion  adopted  here 
has  been  developed  through  substantial 
public  participation.  Initially,  informal 
airspace  meetings  were  held  on  July  12 
and  13, 1988,  to  allow  local  aviation 
interests  and  airspace  users  an 
opportunity  to  present  input  on  the 
design  of  the  proposed  Charlotte  TCA. 
Subsequentiy.  a  TCA  Ad  Hoc 
Committee  was  formed  comprising  a 
cross  section  of  the  aviation  community 
with  technical  assistance  and  support 
supplied  by  Charlotte  Tower  personnel. 


After  those  initial  meetings  and  after 
extensive  coordination  with  the  TCA  Ad 
Hoc  Committee,  a  tentative  TCA 
configuration  was  prepared  for  public 
discussion.  As  a  result  of  those  el^orts, 
further  adjustments  to  the  TCA 
connguration  were  made  and  were 
reflected  in  the  FAA's  modified 
configuration  proposed  formally  for 
adoption.  An  additional  opportunity  for 
public  participation  was  provided  by  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
published  in  the  Federal  Register  on 
May  8, 1989  (54  FR 19860).  Comments 
were  received  in  response  to  the  Notice. 
Due  consideration  has  been  given  to 
these  comments  as  well  as  the 
comments  received  at  the  various 
meetings. 

Discussion  of  Conunents 

In  response  to  the  TCA  proposal,  die 
FAA  received  eleven  written  comments 
from  individuals,  pilots  and  owners  of 
aircraft,  local  government  agencies,  and 
aviation  trade  and  industry 
associations.  In  addition,  tiie  FAA  has 
had  the  benefit  of  considerable  dialog  at 
user  group  meetings.  The  FAA 
appreciates  the  thoughtful  and 
meaningful  contributions  and  the 
interest  expressed  by  all  of  those  who 
took  time  to  participate  in  the  several 
steps  of  this  rulemaking  proceeding. 
Following  is  an  analysis  of  the 
comments  received. 

Several  commenters,  in  lieu  of  the 
TCA,  were  supportive  of  the  climb  and 
descent  corridor  concept  which  would 
keep  jets  in  a  narrow  area  and  at  high 
altitudes  until  necessary  to  descend. 
They  cited,  "it  would  enable  all  pilots 
(private  and  commercial)  to  know 
exactiy  where  the  incoming  and 
outgoing  passenger  jet  aircrafi  would  be 
located  and  would  focui  our  attention  in 
these  four  pathways."  Ilie  primary 
concern  in  any  proposed  TCA  action  is 
providing  the  highest  degree  of  safety 
while  preserving  the  most  efficient  use 
of  the  available  terminal  airspace.  A 
simulated  test  of  die  climb/descent 
corridor  concept  was  conducted  in  the 
Boston.  MA,  area.  One  TCA  and  tiiree 
corridor  configiirations  were  tested.  It 
was  concluded  that  while  corridors  do 
provide  a  degree  of  safety  to  aircraft 
arriving  and  departing  terminal  areas, 
they  do  not  provide  adequate  and/or 
sufficient  airspace  required  to 
effectively  vector,  sequance.  and  meter 
the  vast  numbers  of  aircraft  served  in 
major  terminal  areas  today.  The  use  of 
corridors  would  residt  in  a  drop  in  the 
capacity  for  most  terminal  areas 
because  of  the  different  performance 
characteristics  of  aircraft. 
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Other  commenters  were  critical  of  the 
Mode  C  veil  (that  airspace  within  30 
miles  of  a  primary  TCA  airport,  as 
established  in  53  FR  23356,  June  21. 1988) 
which  would  be  estabhshed  concurrent 
with  die  TCA  The  Mode  C  rule  requires  " 
pilots  to  have  and  operate  a  transponder 
with  Mode  C  in  their  aircraft  when 
operating  within  30  miles  of  any 
designated  TCA  primary  airport 
(commonly  called  Mode  C  veil)  from  tiie 
surface  to  10,000  feet  MSL  The 
advantages  of  transponder  with  Mode  C 
are:  (1)  To  provide  automatic  conflict 
alert  and  low-altitude  alert  warnings  to 
controllers,  which  can  be  quickly 
relayed  to  the  pilot  (2)  to  provide  the 
controllers  with  a  continuous,  more 
complete  traffic  picture;  (3)  to  reduce 
radio  communications;  and  (4)  to  assist 
aircraft  being  controlled  by  ATC  to 
avoid  aircraft  operating  without  ATC 
assistance. 

One  commenter  opposed  the  TCA 
because  it  did  not  include  a  buffer  area. 
1,200  feet  above  ground  level  (AGL)  and 
15  miles  from  the  primary  airport  to  the 
end  of  the  Mode  C  veil,  for  instance, 
which  would  allow  recreational  and 
business  aircraft  which  are  not  equipped 
with  Mode  C  equipment  to  fly  to  feeder 
airports.  The  floor  of  die  TCA  from  11 
miles  to  20  miles  from  the  primary 
airport  is  3,600  feet  MSL;  this  area  has 
the  greater  concentration  of  satellite 
airports.  This  is  more  than  adequate  to 
allow  VFR  ingress/egress  to  satellite 
airports  within  the  Charlotte  terminal 
area.  However,  aircraft  in  these  areas 
are  required  to  comply  with  the  Mode  C 
transponder  rule. 

One  commenter  felt  the  proposal  was 
acceptable,  but  suggested  the  use  of  long 
range  navigation  (LORAN)  as  a 
substitute  for  VOR  or  TACAN  in  the 
TCA.  LORAN  was  originally  developed 
for  marine  use  and  is  presently  being 
used  for  supplemental  air  navigation, 
primarily  because  of  its  low  acquisition 
cost  and  area  navigation  coverage  down 
to  the  surface.  LORAN  C  is  intended  as 
an  interim  supplemental  radio 
navigation  system  for  aviation  use 
providing  at  least  single-level  coverage 
for  en  route  and  terminal  IFR  navigation 
for  the  contiguous  United  States.  "Hie 
use  of  LORAN  C  does  not  offer  the  same 
navigational  coverage  throughout  the 
United  States  as  the  present  system. 

Several  commenters  suggested 
Charlotte/Douglas  International  Airport 
does  not  have  the  volume  of  traffic  to 
warrant  a  TCA.  Although  the  criteria  for 
establishing  a  TCA  include  the  number 
of  aircraft  it  is  also  based  on  factors 
which  include  the  people  using  that 
airspace,  the  traffic  density,  and  the 
type  or  nature  of  operations  being 


conducted.  The  annual  enplaned 
passengers  at  Charlotte/Douglas 
International  Airport  almost  double  the 
3.5  million  necessary  for  consideration 
as  a  TCA  candidate.  Additionally, 
within  the  proposed  boundaries,  more 
than  700,000  flight  operations  are 
conducted  annually. 

The  Gastonia  Airport  Authority 
(GAA)  suggested  postponing  the  TCA 
until  a  Remote  Communication  Outiet 
(RCO)  could  be  installed  at  Gastonia 
Airport  The  RCO  would  allow 
departing  pilots  to  request  and  receive 
departure  instructions  while  on  the 
ground  in  their  aircraft.  The  GAA 
suggests  without  the  use  of  an  RCO, 
aircraft  arriving  and  departing  Gastonia 
would  be  restricted  to  using  the  corridor 
to  the  west.  The  FAA  agrees  that  the 
installation  of  an  RCO  would  be 
beneficial  to  the  operation  at  Gastonia 
Airport  and  will  support  the  GAA's 
effort  to  install  and  operate  this 
equipment.  However,  until  this 
equipment  is  installed  and  operational, 
pilots  can  use  a  dedicated  telephone 
hookup  located  at  Gastonia  Airport. 
This  telephone  line  is  a  direct 
communication  link  provided  between 
the  Gastonia  Airport  and  the  Charlotte 
Approach  Control.  As  this  telephone 
line  is  used  by  pilots  at  Gastonia  to 
obtain  IFR  clearance  from  Charlotte 
Approach  Control,  it  can  also  be  used  to 
obtain  TCA  instructions  before 
departure. 

The  Air  Line  Pilots  Association 
(ALPA)  suggested  lowering  the  floor  of 
Area  C  and  D  of  the  proposed  TCA  to 
6.000  feet  MSL  and  adding  a  25-  to  30- 
mile  ring  to  include  8,000  to  10,000  feet. 
ALPA  suggested  this  airspace  was 
necessary  to  insure  B-727  jet  aircraft 
containment  in  the  TCA  during  hot 
summer  days.  Conversely,  The  Soaring 
Society  of  America  (SSA)  suggested  the 
elimination  of  Area  D  and  all  of  Area  C 
not  aligned  with  Area  E,  the  arrival 
descent  corridors.  Data  developed  by  a 
local  airline  using  its  B-727  flight 
simulator  indicated  the  necessity  for  the 
20-  to  25-mile  ring  to  contain  B-727 
departures  during  hot  weather. 
Additionally,  data  supplied  by  Charlotte 
Tower  also  indicates  a  need  for  this 
airspace  to  allow  adequate  airspace  for 
departures  and  inbound  mixing  of 
aircraft. 

The  SSA  also  suggested  that  a  cutout 
was  not  provided  for  Chester  Airport  as 
recommended  by  the  TCA  AD  HOC 
committee.  Although  the  Chester  Airport 
was  excluded  from  the  TCA  lateral 
boundaries,  additional  airspace  will  be 
provided  for  soaring  activities  in  the 
vicinity  of  Chester  Airport  under  a 
Letter  of  Agreement  between  Charlotte 


Tower  and  the  Bermuda  High  Soaring 
School. 

One  commenter  stated  that  Charlotte 
did  not  need  a  TCA  with  a  30-mile 
radius.  It  is  the  FAA  policy  to  use  only 
that  airspace  necessary  to  accomplish 
the  objective  of  the  TCA.  The  airspace 
configuration  about  the  Charlotte  TCA 
extends  to  30  miles  only  in  four  critical 
arrival  descent  corridors.  This  airspace 
is  necessary  to  allow  for  safe  transition 
from  the  en  route  to  the  terminal 
environment  while  allowing  adequate 
room  for  VFR  operations. 

One  commenter  suggested  in  lieu  of  a 
TCA,  the  airport  trust  fund  should  be 
used  to  build  or  invest  in  sateUite 
airports  close  to  the  metropolitan  area 
that  can  be  used  by  all.  There  are  plans 
for  a  new  Gastonia  Airport  with 
improved  facilities  for  GA,  as  well  as, 
plans  for  a  new  reliever  airport  for 
Cabasas  County,  east  of  Charlotte,  to 
accommodate  GA  in  that  area.  Federal 
funds  have  already  been  used  to  make 
improvements  in  the  Rock  Hill  and 
Monroe  Airports,  south  and  southeast  of 
CharioUe. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  designates 
a  Terminal  Control  Area  (TCA)  at  the 
Charlotte/Douglas  International  Airport, 
NC,  using  NAVAID  radials  and 
distances  where  practical  to 
accommodate  current  traffic  flows  and 
provide  a  greater  degree  of  safety  in 
known  areas  of  congestion  involving 
controlled  IFR  and  uncontrolled  VFR 
flights.  Consequently,  the  FAA  has 
determined  that  establishment  of  a  TCA 
at  Charlotte/Douglas  International 
Airport  is  in  the  interest  of  flight  safety 
and  will  result  in  a  greater  degree  of 
protection  for  the  greatest  number  of 
people  during  flight  in  that  terminal 
area.  Charlotte/Douglas  International 
Airport  is  currently  served  by  an  ARSA 
which  is  rescinded  with  the 
establishment  of  this  TCA. 

Regulatory  Evaluation  Summary 

The  FAA  is  required  to  assess  the 
benefits  and  costs  of  each  proposed 
rulemaking  action  to  assure  that  the 
public  is  not  burdened  with  rules  whose 
costs  outweigh  their  benefits.  This 
section  contains  an  analysis  which 
quantifies,  to  the  maximum  possible 
extent,  the  costs  and  benefits  of 
establishing  a  TCA  at  ChaHotte,  NC. 

This  final  rule  is  intended  to  lower  the 
likelihood  of  midair  collisions  by 
increasing  the  capability  of  the  ATC 
system  to  separate  all  aircraft  in 
terminal  airspace  around  the  Charlotte/ 
Douglas  International  Airport.  This 
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action  was  prompted  by  data  indicatiiig 
that  a  high  percentage  of  near  midair 
collisions  reported  to  the  FAA  in 
terminal  areas  involve  VFR  aircraft  that 
are  not  required  to  be  under  the  control 
of  ATC.  Thus,  the  overall  objective  of 
this  rule  is  to  substantially  increase 
safety  while  accommodating  the 
legitimate  concerns  of  airspace  users. 

Costs-Benefits  Analysis 

a.  Costs 

The  FAA  estimates  the  total  cost 
expected  to  accrue  from  implementation 
of  this  rule  to  be  $6.1  million  ($3.4 
million,  discounted)  in  1987  dollars. 
Approximately  %2..7  million  (discounted) 
or  80  percent  of  the  total  estimated  costs 
will  be  incurred  by  the  FAA  primarily 
for  training  and  additional  personnel. 
The  remaining  costs  will  be  incurred  by 
small  GA  aircraft  operators  who  will  be 
required  under  this  rule  to  equip  their 
aircraft  with  Mode  C  transponders 
sooner  than  they  would  have  for  the 
ARSA  under  the  previous  FAA  rule: 
"Transponder  With  Automatic  Altitude 
Reporting  Capability  Requirement 
(Mode  C)"  (53  FR  23356.  June  21. 1988). 
This  rule  will  be  implemented  in  two 
phases.  Phase  I,  which  began  July  1, 

1989.  will  require  a  transponder  with 
Mode  C  at  and  above  10.000  feet  MSL 
and  in  the  vicinity  (30  nautical  miles)  of 
TCA  primary  airports.  There  are 
currently  23  TCA's. 

Phase  II  will  implement  a  transponder 
with  Mode  C  requirement  in  the 
airspace  in  the  vicinity  (10  nautical 
miles)  of  ARSA  primary  airports.  Phase 
II  becomes  effective  on  December  30. 

1990.  and  will  affect  over  135  ARSA's. 
Also  in  Phase  II,  a  transponder  with 
Mode  C  will  be  required  at  other 
designated  airports  for  which  either  a 
TCA  or  ARSA  has  not  been  adopted. 
Consequently,  most  aircraft  without 
Mode  C  transponders  will  need  ATC 
authorization  to  fly  within  30  nautical 
miles  of  a  primary  TCA  airport,  within 
10  nautical  miles  of  a  primary  ARSA 
airport  or  within  controlled  airspace  of 
other  designated  airports  that  will  also 
require  Mode  C  transponders. 

Thus,  this  evaluation,  as  well  as  the 
Mode  C  rule,  assumes  that  all  aircraft 
without  Mode  C  will  acquire  such 
equipment  rather  than  circumnavigate 
the  subject  airport.  The  only  aircraft 
without  this  equipment  will  be  those 
without  electrical  systems.  Costs  to 
these  types  of  aircraft  operators  have 
already  been  accounted  for  by  the  Mode 
C  rule.  As  a  result,  aircraft  operators 
impacted  by  this  rule  will  only  incur  the 
opportunity  cost  of  capital  by  requiring 
them  to  acquire,  instaU,  and  maintain 
Mode  C  transponders  one  and  a  half 


years  earlier  than  they  would  be 
required  to  do  so  in  accordance  with 
Phase  II  of  the  Mode  C  rule. 

b.  Benefits  | 

This  final  rule  is  expected  to  generate 
potential  benefits  primarily  in  the  form 
of  enhanced  safety  to  the  aviation 
community  and  the  flying  public.  Such 
safety,  for  instance,  would  take  the  form 
of  reduced  casualty  losses  (namely, 
aviation  fatalities  and  property  damage) 
resulting  from  a  lowered  likelihood  of 
midair  collisions  because  of  increased 
control  in  airspace  to  be  established  by 
the  TCA.  In  addition,  potential  benefits 
are  expected  to  accrue  in  the  form  of 
improved  operational  efficiency  on  the 
part  of  FAA  air  traffic  controllers. 

Ordinarily,  the  potential  benefits  of 
this  rule  will  be  the  reduction  in  the 
probability  of  midair  collisions  resulting 
from  converting  the  existing  ARSA  to  a 
TCA.  However,  because  of  the  recent 
Mode  C  rule  (and  to  some  extent,  the 
rule  for  Traffic  Alert  and  Collision 
Avoidance  (TCAS).  54  FR  940,  January 
10, 1989),  the  number  of  potential  midair 
collisions  avoided  by  this  rule  is 
expected  to  be  significantly  lower. 
Nevertheless,  this  rule  is  still  expected 
to  accrue  benefits  in  terms  of  enhanced 
safety,  though  on  a  much  smaller  scale. 

This  point  can  be  illustrated  with  the 
use  of  statistical  models  based  on  actual 
and  projected  critical  near  midair 
collision  (NMAC)  incidents  in  lieu  of 
actual  midair  collisions  (A  critical 
NMAC  is  an  event  involving  two  aircraft 
coming  within  100  feet  of  each  other;  the 
fact  that  they  do  not  cdllide  is  not  due  to 
an  action  on  the  part  of  either  pilot;  but, 
rather,  it  is  due  purely  to  chance.)  Since 
midair  collisions  involving  Part  135 
aircraft  and  especially  Part  121  aircraft 
are  rare,  the  use  of  critical  NMACs  will 
serve  to  illustrate,  to  some  degree,  the 
potential  improvements  in  aviation 
safety  of  implementing  this  rule. 

Simple  regression  analyses  were 
prepared  for  this  evaluation  which 
focused  on  critical  NMACs  and  aircraft 
operations  in  the  23  existing  TCA's  and 
in  a  random  sample  of  23  of  the  existing 
79  ARSA's  (as  of  1986  and  1987).  The 
results  of  these  analyses  indicated  that 
TCA's  have  approximately  68  percent 
fewer  critical  NMACs  annually,  on 
average,  than  ARSA's.  While  there  is  no 
demonstrated  relationship  between 
NMACs  and  actual  midair  colhsions, 
the  lower  NMAC  rate  does  indicate  a 
more  efficient  separation  of  aircraft  in 
congested  airspace. 

As  the  result  of  these  findings,  if  the 
existing  Charlotte  ARSA  were  to  remain 
unchanged  (and  the  reoent  Mode  C  and 
TCAS  rules  were  not  in  effect),  the 
Charlotte  Terminal  Area  would  be 


expected  to  experience  approximately 
2.4  critical  NMACs  annually  (or  37 
critical  NMACs  over  the  next  15  years). 
If,  however,  the  ARSA  were  to  become  a 
TCA,  this  figure  would  reduce  to 
approximately  0.7  critical  NMACs 
annually  (or  12  critical  NTviACs  over  the 
next  15  years)  Thus,  over  tfve  next  15 
years,  this  rule  could  result  in  the 
reduction  of  approximately  25  critical 
NMACs.  However,  it  is  important  to 
note  that  many,  if  not  most,  of  these 
potential  critical  NMACs  would  never 
materialize  as  predicted  primarily 
because  of  the  "Mode  C"  rule  as  it  is 
applied  to  the  Chariotte  ARSA  and,  to 
some  extent,  the  "TCAS"  rule. 

According  to  Phase  n  of  the  Mode  C 
rule,  all  aircraft  operating  within  10 
nautical  miles  (except  for  flights  under 
the  outer  5  mile  "shelf")  of  an  ARSA 
primary  airport  must  be  equipped  with  a 
Mode  C  transponder.  Phase  I  of  the 
Mode  C  rule  requires,  as  of  July  1989, 
aircraft  operating  within  30  nautical 
miles  of  a  TCA  to  be  equipped  with  a 
Mode  C  transponder.  These 
requirements  are  expected  to 
significantly  reduce  the  risk  of  midair 
collisions  in  ARSA's  and  TCA's.  For  this 
reason,  the  primary  safety  benefit  of  this 
rule  to  create  a  TCA  in  1989  at  Charlotte 
is  that  the  safety  enhancements  of  the 
Mode  C  and  TCAS  requirements  will 
occur  one  and  a  half  years  earUer  than 
they  otherwise  would  be  expected 
without  this  rule.  A  second  safety 
benefit  would  be  in  terms  of  the  lowered 
likelihood  of  midair  collisions  as  the 
result  of  expanding  the  lateral 
boundaries  of  positive  ATC  by  20 
nautical  miles  through  replacing  the 
Chariotte  ARSA  with  a  TGA. 

The  safety  benefits  of  the 
establishment  of  a  new  TCA,  while 
positive,  will  be  less  than  would 
otherwise  accrue  in  the  absence  of  the 
Mode  C  and  TCAS  rules.  Since  this  rule 
essentially  extends  the  effects  of  the 
Mode  C  rule,  virtually  all  of  its  potential 
safety  benefits  are  assiuned  to  be  part  of 
that  rule.  Such  benefits  cannot  be 
estimated  separately  and,  therefore,  are 
considered  to  be  inextricably  hnked 
primarily  to  the  Mode  C  rule.  Over  a  15- 
year  period,  the  Mode  C  rule  is  expected 
to  generate  total  potential  safety 
benefits  of  $344  million  (discounted,  in 
1987  dollars).  (The  Mode  C  rule  benefits 
estimate  of  $310  million  for  10  years  has 
been  adjusted  to  a  15-year  period  for  the 
purpose  of  comparability  with  the  TCAS 
rule  and  other  FAA  rulemaking  actions.) 
It  is  important  to  note  that  part  of  these 
safety  benefits  would  be  attributed  to 
the  TCAS  rule.  Thus,  the  potential  safety 
benefits  of  this  rule,  and  the  Mode  C  and 
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TCAS  rules  are  considered  to  be 
inextricably  linked. 

Another  potential  benefit  of  this  rule 
will  be  improved  operational  efficiency 
on  the  part  of  FAA  air  traffic  controllers. 
Under  this  rule,  Mode  C  transponder 
requirements  will  ease  controller 
workload  per  aircraft  being  controlled 
because  of  the  reduction  in  radio 
communications.  The  rule  will  also 
make  potential  traffic  conflicts  more 
readily  apparent  to  the  controller.  As 
the  result  of  improved  operational 
efficiency,  the  impact  of  the  controller 
workload  increased  by  separation 
requirements  in  the  TCA  will  be 
somewhat  oflfset  because  of  the 
controller's  ability  to  adjust  the  volume 
of  VFR  traffic  in  any  given  portion  of  the 
TCA. 

Improved  operational  efficiency 
should  generate  other  types  of  benefits 
in  the  form  of  significant  reductions  in 
the  number  of  VFR  aircraft  requests 
denied  and  VFR  aircraft  delayed  during 
busy  periods.  As  the  result  of  converting 
the  existing  Charlotte  ARSA  to  a  TCA 
the  improved  operational  efficiency  will 
accrue  because  of  the  availability  of 
additional  air  traffic  controllers.  If  the 
Charlotte  ARSA  were  to  remain  intact, 
such  air  traffic  personnel  would  not  be 
required.  Therefore,  potential  benefits  of 
improved  operational  efficiency,  which 
are  not  considered  to  be  quantifiable  in 
monetary  terms  in  this  evaluation,  will 
be  attributed  to  this  rule  rather  than 
either  the  Mode  C  rule  or  TCAS  rule. 

c.  Comparison  of  Benefits  and  Costs 

The  total  cost  that  will  accrue  from 
implementation  of  this  rule  is  estimated 
to  be  $3.4  million  (discounted,  in  1987 
dollars).  Approximately.  20  percent  of 
this  total  cost  estimate  will  fall  on  those 
GA  aircraft  operators  without  Mode  C 
transponders  in  the  form  of  opportunity 
costs  by  requiring  them  to  acquire  such 
avionics  equipment,  including 
maintenance,  one  and  a  half  years 
sooner  than  they  otherwise  would  under 
the  status  quo.  The  typical  individual 
GA  aircraft  operator  impacted  will  incur 
an  estimated  one-time  cost  ranging  fi-om 
$126  to  $280  (discounted)  under  this  rule. 
(As  the  result  of  the  opportunity  cost 
concept,  the  derivation  of  these  cost 
estimates  are  too  complex  to  discuss 
briefly.  Therefore,  the  reader  should 
refer  to  the  detailed  regulatory 
evaluation,  which  is  contained  in  the 
docket,  for  a  full  explanation  of  the 
method  by  which  these  costs  estimates 
were  made.) 

The  potential  benefits  of  this  rule  will 
be  the  lowered  likelihood  of  midair 
collisions  from  the  conversion  of  the 
existing  ARSA  to  a  TCA.  The  number  of 
midair  collisions  avoided  and  their 


respective  monetary  values  cannot  be 
estimated  for  this  rule  independent  of 
the  Mode  C  and  TCAS  rules,  but  the 
FAA  believes  the  risk  will  be 
substantially  reduced.  An  FAA  analysis 
prepared  for  this  evaluation,  however, 
has  shown  that  critical  near  midair 
collisions  occur  approximately  two- 
thirds  less  frequently  in  a  TCA  than  in 
an  ARSA.  The  FAA  believes  that  even 
after  the  aviation  community  complies 
with  the  Mode  C  and  TCAS  rules, 
locations  converting  from  ARSA's  to 
TCA's  would  continue  to  experience 
reduced  critical  NMACs.  In  addition, 
this  rule  will  generate  improved 
operational  efficiency  benefits  on  the 
part  of  FAA  air  traffic  controllers, 
though  they  are  not  considered  to  be 
quantifiable  in  monetary  terms. 

Clearly,  in  view  of  the  cost  of 
compliance  relative  to  the  significant 
reduction  in  the  likelihood  of  midair 
coUisions  as  well  as  improved 
operational  efficiency  in  the  Charlotte 
Terminal  Area,  the  FAA  firmly  believes 
this  rule  is  cost-beneficial. 

The  Regulatory  Evaluation  that  has 
been  placed  in  the  docket  contains 
additional  detailed  information  related 
to  the  costs  and  benefits  that  are 
expected  to  accrue  from  the 
implementation  of  this  final  rule. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  to  ensure  that  small 
entities  are  not  uimecessarily  and 
disproportionately  burdened  by 
Government  regulations.  The  RFA 
requires  agencies  to  review  rules  which 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

The  small  entities  which  could  be 
potentially  affected  by  the 
implementation  of  this  rule  are 
unscheduled  operators  of  aircraft  for 
hire  who  own  nine  or  fewer  aircraft. 

Virtually  all  of  the  aircraft  operators 
impacted  by  this  rule  will  be  those  who 
acquire  Mode  C  transponder  capability. 
The  FAA  believes  that  all  unscheduled 
aircraft  operators  (namely,  air  taxi 
operators)  potentially  impacted  by  this 
rule  already  have  Mode  C  transponders 
due  to  the  fact  that  such  operators  fly 
regularly  in  or  near  airports  where  radar 
approach  control -service  has  been 
established.  Even  if  some  of  these 
operators  were  to  acquire,  install,  and 
maintain  Mode  C  transponders,  the  cost 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  them. 
The  annual  FAA  threshold  for 
significant  economic  impact  is  $3,700 
(1987  dollars)  for  a  small  entity. 
According  to  FAA  Order  2100.14A 
(Regulatory  Flexibility  Criteria  and 


Guidance],  the  definition  of  a  small 
entity,  in  terms  of  an  air  taxi  operator,  is 
one  with  nine  aircraft  owned,  but  not 
necessarily  operated. 

If  we  were  to  assume  that  a  particular 
aircraft  operator  had  nine  aircraft 
without  transponders,  then  the  one-time 
cost  per  aircraft  will  be  approximately 
$243.  This  figure  represents  the 
annualized  cost  for  each  impacted 
aircraft.  The  total  cost  per  small  entity 
will  amount  to  an  estimated  $2,187. 
Thus,  the  annual  worst  case  cost  for  a 
small  entity  will  fall  far  below  the 
FAA's  annual  threshold  of  $3,700. 
Therefore,  the  FAA  believes  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Assessment 

This  final  rule  will  neither  have  an 
effect  on  the  sale  of  foreign  aviation 
products  or  services  in  the  United 
States,  nor  will  it  have  an  effect  on  the 
sale  of  U.S.  products  or  services  in 
foreign  countries.  This  is  because  the 
rule  will  only  potentially  impact  small 
GA  aircraft  operators  without  Mode  C, 
and  not  aircraft  manufacturers.  The 
average  cost  of  acquiring  Mode  C 
capability  is  estimated  to  range  from 
$900  (to  upgrade  from  a  Mode  A 
transponder)  to  $2,000  (to  acquire  a 
Mode  C  transponder  without  having  a 
Mode  A  transponder).  The  cost  of 
acquiring  Mode  C  capability  is  not 
considered  to  be  high  enough  to 
discourage  potential  buyers  of  small  GA 
airplanes. 

Federalism  Implications 

This  regulation  will  not  have 
substantial  oirect  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  preparation 
of  a  Federalism  assessment  is  not 
warranted. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  .this  regulation  is  not  a 
"major  rule"  under  Executive  Order 
12291  This  rulemaking  is  considered  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979).  It  is  certified  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  FAA  has  determined  that  the 
users  of  the  Charlotte/Douglas 
International  Airport  and  surrounding 
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area  will  benefit  from  the 
implementatioD  of  the  TCA.  In  order  to 
obtain  this  benefit  at  the  earliest  time, 
the  FAA  will  have  the  TCA  charted  on 
the  next  available  charting  date,  which 
is  August  24, 1989,  and  is  making  the 
implementation  of  the  TCA  effective  on 
that  charting  date.  Therefore,  due  to  the 
need  to  implement  the  TCA  at  the 
earliest  possible  time,  the  FAA  finds 
good  cause  for  making  this  amendment 
effective  in  16  days  from  the  date  of  the 
publication  of  this  amendment. 

list  of  SiibiM:ts  in  14  CFR  Fart  71 

Aviation  safety,  Terminal  control 
areas,  Airport  radar  service  areas. 

Adfqition  oi  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  lM8(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.69. 


S  71.403    [AmMided]    | 

2.  §  71.403  is  amended  as  follows: 
Charlotte,  NC  (New) 

Primary  Airport 

Charlotte/Douglas  Intematioiial  Airport  (lat 

35*12'52'  N.,  long.  80*5637'  W.) 
Charlotte/Douglas  VOR  (lat  35*11'25'  N., 

long.  80*57'07'  W.)  1 

Boundaries 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  within  an  ll-mile  radius  of  the 
Charlotte/Douglas  VOR.  excluding  that 
airspace  within  a  2-mile  radius  of  the 
Gastonia  Municipal  Airport  (lat  35°12'01"  N., 
long.  81''09'04'  W.). 

Area  B.  That  airspace  extending  upward 
from  3.600  feet  MSL  to  and  including  10.000 
feet  MSL  between  the  11-  and  20-mile  radius 
of  the  Charlotte/Douglas  VOR,  and  that 
airspace  within  a  2-mile  ndius  of  the 
Gastonia  Municipal  Airport  within  the  11- 
mile  radius  of  the  Charlotte/Douglas  VOR. 

Area  C.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  20-  and  25-mile  radius 
of  the  Charlotte/Douglas  VOR.  excluding  that 
airspace  from  the  Charlotte/Douglas  VOR 
053°  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  120*  radial,  and  excluding  that 
airspace  horn  the  Charlotte/Douglas  VOR 
242°  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  293°  radial. 

Area  D.  That  airspace  extending  upward 
from  8.000  feet  MSL  to  and  including  10,000 


feet  MSL  between  the  20-  and  25-mile  radius 
of  the  Charlotte/Douglas  VOR,  excluding  that 
airspace  contained  in  Area  C 

Area  E.  That  airspace  exteading  upward 
from  8,000  feet  MSL  to  and  including  10,000 
feet  MSL  between  the  25-  and  30-mile  radius 
of  the  Charlotte/Douglas  VOR.  excluding  that 
airspace  from  the  Chariotte/Douglas  VOR 
053*  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  120*  radial'  excluding  that 
airspace  from  the  Charlotte/Oouglas  VOR 
147°  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  218°  radial,  excluding  that 
airspace  from  the  Charlotte/Oouglas  VOR 
242*  radial  clockwise  to  the  Charlotte/ 
Douglas  VOR  293°  radial,  exduding  that 
airspace  northwest  of  a  line  from  the 
Charlotte/Douglas  313°  radial  30-mile  fix  to 
the  Charlotte/Douglas  320°  radial  28-mile  T\x, 
and  excluding  that  airspace  from  the 
Charlotte/Douglas  VOR  320°  radial  clockwise 
to  the  Charlotte/Douglas  VOR  025°  radial 

§71.501    [Amended] 

3.  S  71.501  is  amended  as  follows: 

Charlotte/Douglas  International  Airport, 
NC  [Removed]. 

Issued  in  Washington,  DC,  on  August  2. 
1989. 

James  B.  Busey, 

Administrator. 

[FR  Doc  89-18474  Filed  8-3-89;  9:56  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21 CFR  Ch.  I 
[Docket  No.  t9N-022«1 
RIN0905-AD08 

Food  Latwiing 

AOENCV:  Food  and  Drug  Administration. 
ACTION:  Advance  notice  of  proposed 
rulemaking:  request  for  public  comment. 

summary:  The  Food  and  Drug 
Administration  (FDA)  requests  public 
comment  on  possible  changes  in  the 
labeling  of  food  products  regulated  by 
FDA.  llie  agency  has  long  required 
certain  labeling,  such  as  ingredients  and 
net  weight  on  packaged  foods,  and  in 
recent  years  has  bolstered  such  labeling 
with  requirements  for  label  information 
about  the  nutritional  quality  of  foods. 
Now,  FDA  believes  it  is  timely  to 
consider  revising  the  food  labeling 
requirements,  and  seeks  public  comment 
on  Hve  areas:  (1)  Whether  to  revise  the 
requirements  for  nutrition  labeling;  (2) 
whether  to  change  the  nutrition  label 
format  on  food  packages;  (3)  whether  to 
revise  the  requirements  for  ingredient 
labeling;  (4)  whether  to  formally  define 
commonly  used  food  descriptions  and/ 
or  reconsider  the  use  of  standards  of 
identity  for  foods;  and  (5)  how  to 
reasonably  permit  the  use  of  messages 
on  food  labels  that  link  food 
components  to  the  prevention  of 
disease. 

DATES:  Comments  by  December  6, 1989. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
F.  Edward  Scarbrough,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-245-1561. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

FDA  is  soliciting  public  comment  on  a 
wide  range  of  food  labeling  issues  to 
help  the  agency  determine  what  changes 
in  food  labeling  requirements,  if  any, 
should  be  proposed  by  this 
Administration.  Although  the  food  label 
has  been  the  subject  of  considerable 
study  and  revision  over  the  past  20 
years,  FDA  believes  it  appropriate  now 
to  consider  significant  new 
improvements  in  food  labeling. 

Several  factors  underscore  this  belief. 
First,  the  recent  'The  Surgeon  General's 


Report  on  Nutrition  and  Health"  and  the 
National  Academy  of  Sciences'  report 
entitled  "Diet  and  Health:  Implications 
for  Reducing  Chronic  Disease  Risk" 
provide  authoritative  current  views  on 
the  evidence  linking  dietary  patterns 
and  health.  Second,  surveys 
demonstrate  that  consumers  themselves 
want  to  play  a  more  active  role  in  self- 
care  (see  "Trends  1989:  Consumer 
Attitudes  in  the  Supermarket"  by  the 
Food  Marketing  Institute,  Washington, 
DC]  and  that,  specincally,  they  seek 
more  useful  and  easily  understood 
information  about  the  nutritional 
characteristics  of  the  foods  they  eat  (see 
FDA's  analysis  of  the  1988  Health  and 
Diet  Survey).  Third,  recognizing  this 
interest  by  consumers,  both  consiuner 
and  industry  groups  have  been  striving 
to  design  what  they  consider  to  be  more 
informative  food  labels;  food 
manufacturers  have  also  expressed 
increasing  interest  in  using  food  labels 
to  convey  the  relationship  between  diet 
and  certain  diseases.  Finally,  numerous 
bills  have  recently  been  introduced  in 
Congress  and  in  State  legislatures  that 
would  amend  the  current  food  labeling 
requirements  (e.g.,  mandatory  nutrition 
labeling,  cholesterol  content,  label 
identification  of  vegetable  oils,  and 
sodiiun  and  potassium  content). 

Accordingly,  FDA  solicits  public 
comment  on  the  ways  to  most 
effectively  use  the  food  label  to  promote 
sound  nutrition  for  the  Nation's 
consumers.  In  additioD  to  specific 
questions  listed  throughout  this  notice, 
FDA  requests  commeats  on  the 
following  general  questions: 

1.  Are  the  public  health  benefits  likely 
to  be  derived  from  revised  food  labeling 
sufficient  to  warrant  the  economic  costs 
associated  with  such  revisions? 

2.  What  should  be  the  agency's 
priorities  in  deciding  which  changes  to 
make  in  the  food  label,  i.e.,  which 
changes  are  most  important  and  which 
are  least  important? 

3.  What  changes  in  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  should 
FDA  seek  to  help  the  agency  bring  about 
reforms  in  food  labeling;  in  the  absence 
of  legislative  change,  what  should  be 
FDA's  priorities  for  changes  in  its 
regulations  and  policies? 

4.  What  should  be  FDA's  policy  for 
permitting  or  restricting  the  use  of  food 
labels  that  link  a  food  to  prevention  or 
treatment  of  disease? 

5.  Should  FDA  seek  to  expand 
nutrition  labeling,  particularly  by 
making  it  mandatory  for  most  packaged 
foods? 

6.  What  areas  need  further  research 
and  evaluation  before  decisions  can  be 
reached  on  whether  and  how  changes 
can  be  made? 


7.  What  modifications  can  be  made  in 
the  food  label  to  help  both  ordinary 
consumers  and  the  under-educated 
better  understand  and  benefit  fit)m  the 
information  on  the  label? 

8.  How  best  can  FDA  harmonize  its 
food  labeling  regulations  with  those  of 
other  nations,  particularly  the  European 
Conununity  and  Canada?  With  other 
Federal  agencies,  such  as  the 
Department  of  Agricultiu-e? 

9.  Are  there  any  topics  in  this  notice 
that  would  represent  such  a  significant 
commitment  of  agency  time  and 
resources  that  consideratwn  of  them 
should  be  deferred? 

10.  Since  food  labeling  concerns 
change  over  time,  what  mechanism 
might  be  used  in  the  future  to  assure 
that  evolving  concerns  are  addressed 
and  that  food  labeling  requirements 
reflect  current  scientific  loiowledge  and 
consumer  information  needs? 

To  maximize  the  public^s 
responsiveness  to  these  questions,  FDA 
plans  to  hold  public  hearings  in  different 
areas  of  the  country.  The  time  and  place 
of  these  hearings  will  be  announced  in 
future  issues  of  the  Federal  Register. 
FDA  plans  to  utilize  both  the  written 
and  oral  comments  to  propose  specific 
changes  to  the  current  food  labeling 
requirements.  Also,  the  National 
Academy  of  Sciences'  Institute  of 
Medicine  has  been  commissioned  by  the 
Public  Health  Service  and  the 
Department  of  Agriculture's  Food  Safety 
and  Inspection  Service  to  review  food 
labeling  policy  as  administered  by  FDA 
and  the  Department  of  Agricultiu'e  and 
suggest  options  for  improving  Federal 
food  labeling  policy.  'That  study  will  also 
complement  this  notice  and  the  planned 
hearings  by  suggesting  options  Ibr 
making  improvements  in  Federal  food 
labeling  policy.  Information  gathered 
from  written  and  oral  comments  will  be 
shared  with  the  Institute  of  Medicine  for 
use  in  preparation  of  its  report  and 
recommendations.  I     - 

II.  Recent  Food  Labeling  History 

This  current  food  labeling  initiative 
must  be  viewed  within  the  context  of 
the  food  labeling  developments  of  the 
past  20  years,  beginning  with  the  White 
House  Conference  on  Food,  Nutrition, 
and  Health  (the  Conference)  that  took 
place  in  1969.  Following  the 
Conference's  recommendations,  FDA 
implemented  significant  kiitiatives 
dealing  with  nutrition  labeling, 
ingredient  labeling,  comiaon  or  usual 
name  labeling,  imitation/substitute  food 
labeling,  fortification  policy,  and  safe 
and  suitable  ingredient  policy. 

In  1973,  FDA  published  final  rules  on 
nutrition  labeling  that  permitted,  and  in 
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some  cases  required,  foods  to  be  labeled 
for  theii  nutritional  value. 

In  1978,  FDA.  along  with  the 
Department  of  Agriculture  and  the 
Federal  Trade  Commission,  conducted  a 
basic  reassessment  of  food  labeling 
policy,  out  of  concern  that  food  labeling 
regulations  had  become  overly  complex 
and,  in  some  cases,  inconsistent.  The 
three  agencies  held  five  pubUc  hearings 
acroH  the  nation,  gathering  public 
views  on  ingredient  labeling,  imitation/ 
substitute  foods,  food  fortification,  the 
nutrition  label,  and  other  labeling  issues. 
Over  450  persons  appeared  at  the 
hearings  and  more  than  9,000  written 
comments  were  received.  The  comments 
focused  mostly  on  ingredient,  nutrition, 
and  open  date  labeling.  This  process 
resulted  in  a  December  1979,  notice 
announcing  tentative  agency  positions. 
At  that  time.  FDA  also  conducted  a 
nationwide  consimier  survey  on  food 
labehng,  the  results  of  which  were 
published  in  October  1979. 

In  1981,  however,  as  a  result  of 
concerns  expressed  to  the  Presidential 
Task  Force  on  Regulatory  Relief,  FDA 
deferred  consideration  of  a  broad  food 
labeling  initiative,  and  proceeded 
instead  on  a  regulation-by-regulation 
basis.  The  first  such  proposal  was 
published  the  next  year,  198Z  when 
FDA  proposed  that  sodium  content  be 
included  as  a  mandatory  part  of 
nutrition  labeling.  That  proposal  also 
defined  terms  for  describing  the  sodium 
content  of  foods,  such  as  "low  sodium," 
"reduced  sodium,"  and  "sodium  free." 
The  need  for  this  kind  of  sodium 
labeling  was  triggered  by  the 
association  between  sodium 
consumption  and  hyi>erten8ion.  A  final 
sodium  regulation  became  effective  in 
July  1966. 

In  1986,  FDA  published  a  similar 
proposal  regarding  cholesterol  and  fatty 
acid  labeling,  based  on  the  relationship 
between  blood  cholesterol  levels  and 
heart  disease.  That  proposal  would 
establish  definitions  for  the  descriptive 
terms  "cholesterol  free,"  "low 
cholesterol,"  and  "reduced  cholesterol" 
and  would  require  the  inclusion  of 
ciijlesterol  and  fatty  acid  content  in 
nutrition  labeling  whenever  a  claim  was 
made  for  either  food  component.  A  final 
rule  based  on  the  proposal  is  now  in  the 
final  stages  of  development 

Lastly,  in  1987.  FDA  published  a 
proposal  that  would  permit  appropriate 
health  messages  on  food  labels.  Given 
advances  in  knowledge  about  the 
relationships  between  diet  and  health, 
the  agency  has  proposed  that  health- 
relateid  messages,  when  appropriately 
formulated  for  use  on  food  labels,  could 
provide  valuable  information  to  health- 
conscious  consumers.  For  reasons 


described  further  below,  a  final  rule 
based  on  that  proposal  has  not  yet  been 
promulgated. 

m.  Summary  of  Issues 

The  food  label  has  developed  so  that 
it  has  several  possible  components,  all 
of  which  are  intended  to  convey 
accurate,  useful  information  to 
consumers.  Hie  remainder  of  this  notice 
solicits  comments  in  the  following  five 
areas: 

1.  Nutrition  Labeling — Nutrition 
labeling  includes  the  list  of  a  food's 
nutritional  value — calories,  protein, 
carbohydrate,  fat  sodiunt  vitamins,  and 
minerals.  Because  the  basic  nutrition 
labeling  regulations  were  developed 
almost  20  years  ago.  FDA  beheves  this 
may  be  an  appropriate  time  to  review 
the  regulations  to  determine  if  certain 
required  elements  could  be  made 
voluntary  (e.g.,  some  vitamins)  or  if 
elements  that  are  currently  voluntary 
should  be  made  mandatory  [e.g., 
saturated  fats)  to  ensure  imifomity. 
Moreover,  because  nutrition  labeling  is 
voluntary  for  most  foods,  FDA  is  seeking 
comment  on  whether  nutrition  labeling 
should  be  mandatory  for  more  foods  and 
how  this  could  best  be  accomplished. 

2.  Nutrition  Label  Format — FDA  has 
long  recognized  that  the  current 
nutrition  label  might  not  be  in  the 
optimal  format  for  conveying  useable 
information  to  consumers.  Industry  and 
consumer  groups  have  also  argued  that 
the  information  on  the  label  should  be  in 
an  easier-to-understand  format  so  that 
consumers  can  readily  identify  foods 
suitable  for  their  individual  diets.  FDA 
is  seeking  comment  on  bow  the  current 
label  format  might  be  improved. 

3.  Ingredient  Labeling — FDA  seeks 
comment  on  whether  the  current 
ingredient  labeling  requirements  that  are 
not  mandated  by  the  act  should  be 
amended  and  whether  legislative 
changes  should  be  sought  for  mandated 
requirements  (e.g.,  for  more  detailed 
ingredient  information).  The  agency  is 
also  seeking  comments  on  whether  and 
how  the  format  for  ingredient  labeling 
should  be  revised. 

4.  Descriptions  of  Food— There  are  a 
number  of  ways  in  which  the  food  label 
is  used  to  describe  foods — ^names 
established  by  standards  of  identity, 
common  or  usual  names,  imitation  or 
substitute  foods,  and  descriptor  labeling 
such  as  "low  calorie."  FDA  has  several 
regulations  in  each  of  these  areas  and 
standards  are  specifically  provided  for 
by  law.  Among  the  issues  the  agency  is 
seeking  comment  on  are:  (1)  The 
usefulness  of  food  standards  in  assuring 
consumers  that  commonly  purchased 
foods  meet  certain  standards  of  identity 
and  composition,  and  whether  re^nsions 


should  be  made  in  specific  standards 
themselves  or  in  the  procedures  by 
which  standards  are  adopted  or 
amended:  and  (2)  whether  FDA  should 
define,  in  a  manner  analogous  to  current 
regulatory  definitions  for  "low  sodium." 
other  labeling  such  as  "low  fat"  and 
"lite"  that  are  being  used  by 
manufacturers. 

5.  Health  Messages — ^There  has  been 
increasing  use  of  food  labels  to  impart 
health  messages  to  consumers  about 
such  things  as  the  relationship  between 
high  fiber  foods  and  colon  cancer  risks, 
low  cholesterol  foods  and  heart  disease, 
and  high  calcium  foods'  impact  on 
osteoporosis.  FDA  has  traditionally 
determined  that  foods  may  not  make 
such  "medical"  claims;  in  recent  years, 
however,  scientific  evidence  has 
accumulated  that  may  support  certain 
claims.  The  agency  is  seeking  public 
comment  on  how  such  messages  can  be 
properly  conveyed  to  consumers. 

IV.  Major  Issues  Under  Consideration 

The  specific  issues  and  questions  on 
which  FDA  is  seeking  public  conunent 
are  discussed  in  the  remainder  of  this 
notice. 

A.  Nutrition  Labeling 

When  a  food  processor  makes  a  claim 
about  nutritional  value  of  a  food  in 
labeling  or  advertising,  or  when  a 
nutrient  such  as  a  vitamin  is  added  to 
the  food,  nutrition  labeling  must  be 
provided  (21  CFR  101.9).  NutriUon 
labeling  may  also  be  voluntarily 
provided.  Whenever  nutrition  labeling  is 
provided,  the  following  must  be 
included: 

1.  Serving  size; 

2.  Number  of  servings; 
.1.  Caloric  content 

4.  Protein,  carbohydrate,  and  fat 
content  in  grams; 

5.  Sodium  in  milligrams;  and 

8.  Protein,  vitamins  A  and  C,  thiamine, 
riboflavin,  niacin,  calcium,  and  iron 
expressed  as  a  percentage  of  the  U.S. 
Recommended  Daily  Allowance  (RDA). 

Additionally,  fatty  acid  composition 
(saturated  and  polyunsaturated)  and 
cholesterol  content  may  be  voluntarily 
disclosed  as  part  of  the  information  on 
fat,  and  vitamins  D,  E,  Be,  and  Bit  as 
well  as  folic  acid,  biotin,  pantothenic 
acid,  phosphorus,  iodine,  magnesium, 
zinc,  potassium,  and  copper  may  be 
voluntarily  disclosed.  If  a  label  claim  is 
made  about  any  of  the  latter  nutrients, 
or  if  any  are  added,  they  must  be 
included  in  nutrition  labeling.  All 
nutrient  values  are  expressed  on  a  per 
serving  basis. 

FDA  seeks  pubKc  comment  on 
whether  the  current  nutrition  label 
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requirements  should  be  changed.  The 
questions  to  be  addressed  include: 

1.  Should  nutrition  labeling  be  voluntary 
or  mandatory? 

Currently,  about  60  percent  of  FDA- 
regulated  packaged  foods  bear  nutrition 
labeling.  However,  many  consumer 
advocacy  groups,  health  professionals, 
and  nutrition  educators  would  like  to 
see  nutrition  labeling  on  all  foods.  The 
agency  believes  that,  although  the  act 
could  be  interpreted  to  permit  FDA  to 
require  nutrition  labeling  on  all  foods, 
Isgislation  explicitly  mandating  nutrition 
labeling  would  probably  be  most 
desirable.  Thus,  responses  to  the 
following  questions  are  solicited: 

a.  Should  the  current  system  of 
nutrition  labeling  be  retained  [i.e., 
mandatory  when  a  claim  is  made  or 
when  nutrients  are  added,  otherwise 
voluntary),  should  it  be  made 
completely  voluntary,  or  should  FDA 
seek  legislation  that  would  make 
nutrition  labeling  mandatory? 
Alternatively,  is  the  regulatory  route  for 
mandatory  labeling  preferable? 

b.  If  the  current  system  of  nutrition 
labeling  is  retained,  should  the 
conditions  that  trigger  mandatory 
nutrition  labeling  (i.e.,  added  nutrients 
or  nutritional  claims)  be  revised? 

2.  What  foods  should  be  exempt  from 
nutrition  labeling? 

If  nutrition  labeling  were  to  become 
mandatory,  FDA  might  wish  to  continue 
exemptions  for  certain  foods.  Thus, 
should  FDA  exempt,  or  require  nutrition 
labeling  for 

a.  Foods  that  make  insignificant 
nutritional  contributions?  (i.e.,  spices, 
coffee,  tea,  sugar,  salt,  condiments,  etc.) 

b.  Fresh  fruits  and  vegetables? 

3.  What  nutrients  should  be  declared  in 
nutrition  labeling? 

When  the  list  of  nutrients  required  on 
nutrition  labels  was  established  in  1973. 
public  health  concerns  generally  had 
focused  on  nutrient  deficiencies  rather 
than,  as  is  now  the  case,  on  the 
potentially  adverse  effects  of  over- 
consumption  of  certain  food 
components.  Also,  at  that  time, 
analytical  methodologies  and  RDAs 
were  unavailable  for  many  nutrients. 
Thus,  there  is  considerable  interest  in 
reviewing  the  list  of  required  nutrients 
to  ensure  that  nutrition  labeling 
provides  the  most  salient,  yet 
appropriately  balanced,  information 
fit)m  a  public  health  perspective. 
Questions  on  which  FDA  seeks 
comments  are: 

a.  Are  there  currently  required 
nutrients  that  could  become  optional 
elements?  Aie  there  any  nutrients  that 


are  currently  required  to  be  listed  in 
nutrition  labeling  that  have  become  of 
less  public  health  significance  (e.g., 
thiamine,  riboflavin),  and  for  which  the 
listing  should  be  made  optional?  ff 
nutrients  are  to  be  identified  as  optional 
elements,  what  criteria  should  be  used 
for  determining  which  nutrients  listings 
are  optional? 

b.  Are  there  currently  optional 
nutrients  that  should  be  made  required 
elements?  Has  the  public  health 
significance  of  any  nutrients  that  are 
currently  permitted  to  be  listed  in 
nutrition  labeling  as  optional  elements 
changed  to  such  a  degree  that  they 
should  now  be  made  mandatory  (e.g., 
fiber,  fat,  cholesterol]?  What  are  the 
criteria  upon  which  such  decisions 
should  be  based? 

c.  Are  there  other  nutrients  or  food 
components  that  should  now  be  made 
either  optional  or  required?  Are  there 
any  additional  nutrients  or  food 
components  that  should  be  considered 
for  fisting  in  nutrition  labeling?  What 
criteria  should  be  used  to  make  these 
determinations? 

d.  Should  fat  labeling  be  revised? 
Given  that  "The  Surgeon  General's 
Report  on  Nutrition  and  Health"  and  the 
National  Academy  of  Sciences'  report 
enfitled  "Diet  and  Health:  Implications 
for  Reducing  Chronic  Disease  Risk"  both 
focused  on  the  level  of  fat  consumption 
by  Americans  as  the  primary  diet- 
related  health  issue,  how  should  fat 
labeling  of  food  within  the  context  of  the 
nutrition  label  be  haadled?  Are  there 
certain  foods  for  which  fat  content 
labeling  should  be  required?  Should  a 
detailed,  quantitativs  listing  of  fatty 
acids  (e.g.,  satiu-ated,  monounsaturated, 
polyunsaturated)  be  required?  If  so, 
what  are  the  definitions  and  suitable 
methodologies  for  the  appropriate  fatty 
acids  to  be  listed?  What  should  be  the 
labeling  status  of  other  components  of 
fat  (e.g.,  omega-3  and  omega-6  fatty 
acids,  trans-f alty  acids,  cholesterol)? 
Should  the  "and/or"  policy  for  oil 
labeling  be  changed  to  focus  only  on  the 
content  of  saturated  and  unsaturated 
oils,  rather  than  naming  the  specific  oils 
(see  Section  III  C— Ingredient  Labeling)? 

e.  Should  fiber  be  included  in  the 
nutrition  /oAe/.'' Although  not  a 
traditional  "nutrient,"  the  fiber  content 
of  food  is  receiving  increased  attention. 
How  should  the  labeling  of  fiber  be 
treated  within  the  context  of  nutiition 
labeling?  Is  it  appropriate  to  label 
separate  components  of  fiber?  What  are 
the  definitions  and  nKthodologies  to  be 
used  for  fiber  labeling? 

f.  Should  carbohydb^te  labeling  be 
revised?  How  should  the  listing  of 
components  of  carbohydrate  be  treated 


within  the  context  of  nutrition  labeling 
(e.g.,  complex  starches,  total  sugars)? 

g.  Is  it  necessary  for  all  foods  to  have 
the  same  nutrition  labeling  or  is  it 
possible  to  design  nutritional  labeling 
requirements  that  vary  depending  on  the 
class  or  type  of  food?  Is  an  approach 
feasible  that  has  certain  required 
elements  for  all  foods  with  additional 
elements  that  are  required  depending  on 
factors  such  as  food  type,  fortification, 
or  claims?  What  are  the  decision  criteria 
in  designing  such  a  system? 

4.  What  criteria  should  be  used  in 
determining  serving  sizri? 

There  is  continuing  debate  on  how 
serving  sizes,  which  are  currently  left  to 
the  manufacturer,  are  derived.  In  1974, 
FDA  attempted  to  impose  serving  sizes 
on  several  commodities  but  because  of 
resources  and  complexity  was  never 
able  to  complete  rulemaking.  Now  that 
consumers  are  more  interested  in 
nutrients  associated  with  chronic 
diseases  (e.g.,  fat,  sodium),  a  few 
manufacturers  are  selecting  smaller  and 
smaller  serving  sizes.  These  changes 
become  a  problem  if  manufactiu^rs 
claim  multiple  servings  in  obvious 
single-serving  containers  or  fractional 
servings  per  container  and  when  similar 
products  have  inconsistent  serving  sizes. 
Thus,  FDA  seeks  conunsnt  on  whether 
serving  sizes  should  be  determined  by 
FDA  (by  regulation)  or  by  manufacturers 


(following  criteria  estab 
or  not  included. 


ished  by  FDA) 


B.  Nutrition  Labeling  Format 

Section  403(f)  of  the  Act  requires  that 
food  information  be  conspicuously 
displayed  and  be  presented  in  terms 
that  the  ordinary  consumer  is  likely  to 
read  and  understand  under  ordinary 
conditions  of  purchase  and  use.  The 
details  of  features  such  as  type  size  and 
location  of  information  are  contained  in 
FDA's  regulations  (21  CPR  Part  101). 

FDA  regxdations  specify  that  nutrition 
information  is  to  appear  in  a  format  that 
consists  of  "columns  of  figures."  In  the 
years  since  those  regulations  were 
promulgated,  numerous  suggestions 
have  been  made  for  presenting  the  large 
quantity  of  information,  mandatory  and 
voluntary,  that  appears  on  packaged 
food  labels.  Nevertheless,  after  many 
years  of  experience  with  label  formats 
in  the  marketplace,  no  consensus  has 
emerged  regarding  the  best  ones  to  use. 
Food  labeling  surveys  contracted  by 
FDA  in  1978  and  1982  revealed  that 
many  consumers  befieve  the  present 
system  is  too  inflexible,  complex,  and 
difficult  for  the  average  consumer  to 
understand. 
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Various  alternative  formats  have  been 
suggested  to  improve  the  usefulness  of 
the  food  label.  Consumers  are 
increasingly  reading  food  labels  as  they 
strive  to  improve  their  eating  habits  in 
accordance  with  guidelines  set  forth  in 
such  recent  scientific  reports  as  "The 
Surgeon  General's  Report  on  Nutrition 
and  Health"  and  the  National  Academy 
of  Sciences'  report  entitled  "Diet  and 
Health:  Implications  for  Reducing 
Chronic  Disease  Risk."  A  more  "user- 
friendly,"  format  that  is  easier  to  read 
and  understand  will  be  crucial  for 
improving  the  communication  of  diet- 
related  information  to  consumers. 
What  is  the  best  format  for  the 
nutrition  label?  FDA  welcomes 
comments  that  address  the  types  of 
label  formats  that  could  be  used  to 
convey  to  consumers  the  diverse 
technical  information  required.  Format 
changes  should  result  in  simplification, 
clarity',  iio\ibility,  and  standardization. 
Specifically,  comments  on  or  responses 
to  the  following  questions  are  solicited: 

1.  Can  nutrition  labels  be  made  more 
helpful?  Are  they  easy  to  read? 

2.  Are  there  terms  on  the  nutrition 
label  that  are  not  readily 
understandable?  For  example,  is  the 
current  use  of  metric  measurements  (i.e., 
grams  and  milligrams)  acceptable?  What 
are  the  alternatives? 

3.  If  the  nutrition  label  were  to  be 
revised,  should  it  maintain  the 
numerical  approach  currently  required? 
Would  graphics  such  as  pie  graphs  or 
bar  charts  be  preferable,  or  would  the 
use  of  some  adjectival  scale  (e.g.,  fair, 
good,  excellent)  be  preferable?  Would  a 
combination  of  numbers  and 
illustrations  or  adjectives  be  useful? 

4.  Should  the  organization  of  the 
nutrition  label  be  changed?  For  example, 
should  the  order  in  which  nutrients  are 
listed  be  changed?  Should  any  of  the 
nutrition  label  elements  be  highlighted 
or  emphasized?  If  so,  which  ones  and 
how? 

5.  Small  packages  and  cans  create  a 
problem  for  manufacturers  who  are 
confronted  with  space  limitations.  What 
can  or  should  FDA  do  to  accommodate 
those  situations? 

6.  It  has  become  routine  procedure  in 
the  food  industry  to  consumer-test 
possible  changes  in  marketing  variables 
such  as  package  design  and  label 
advertising.  Should  FDA  and/or 
industry  conduct  such  research  before 
making  any  changes  in  the  food  label 
format? 

C  Ingredient  Labeling 

Most  packaged  foods  containing  two 
or  more  ingredients  must  list  those 
ingredients  in  descending  order  of 
predominance  by  weight  (21  CFR  101.4). 


However,  there  are  a  few  exceptions. 
Foods  that  are  the  subject  of  a  food 
standard  are  exempt  from  declaring  the 
mandatory  ingredients,  although 
optional  ingredients  must  be  labeled. 

For  fats  and  oils,  each  individual  fat 
or  oil  ingredient  of  a  food  must  be 
declared  by  its  specific  c  mmon  or  usual 
name  in  order  of  predominance  in  the 
food,  except  when  the  total  fat  and  oil 
component  of  the  food  does  not  exceed 
the  weight  of  the  most  predominant 
ingredient  in  the  food.  In  this  case, 
manufacturers  are  permitted  to  list  fats 
or  oils  in  combination  irrespective  of 
whether  they  are  actually  used  in  the 
product.  Statements  such  as  "contains 
one  or  more  of  the  following"  are 
followed  by  a  listing  of  fats  or  oils  that 
may  be  used  in  the  product.  The  purpose 
of  tiiis  "and/or"  rule  is  to  allow 
manufacturers  to  take  advantage  of 
shifting  prices  for  the  various  fats  and 
oils  without  a  requirement  to  revise  the 
label  each  time  the  fat  or  oil  ingredient 
is  changed. 

Specific  questions  FDA  wishes 
addressed  include: 

1.  Should  the  existing  order  of 
predominance  labeling  be  bolstered  by  a 
requirement  that  major  ingredients  be 
listed  by  percentage? 

2.  Should  the  agency's  current  "and/ 
or"  labeling  regulations  be  modified? 

a.  Should  "and/or"  labeling  be 
extended  to  permit  such  a  labeling 
exemption  for  nutritive  carbohydrate 
sweeteners? 

b.  Should  "and/or"  labeling  for  fats 
and  oils  be  continued  as  currenUy 
permitted,  or,  should  FDA: 

i.  Revoke  the  exemption? 

ii.  Modify  the  exemption  so  that  it 
would  apply  only  where  the  total  fat  and 
oil  content  constitutes  a  minor  portion  of 
the  food  product? 

iii.  Permit  continued  use  of  "and/or" 
labeling  where  the  fats  and  oils  are  of 
like  nutritional  value  (e.g.,  "and/or"  for 
similar  polyunsaturated  vegetable  oils)? 

3.  Should  ingredient  labeling  be 
expanded? 

a.  Should  legislation  be  sought  to 
require  the  labeling  of  specific  spices, 
colors,  and  flavors? 

b.  Should  there  be  ingredient  labeling 
for  "fast"  food?  If  so,  how  could  this  be 
accomplished? 

c.  Should  FDA  act,  either 
administratively  or  by  seeking 
legislation,  to  require  ingredient  labeling 
on  all  food? 

4.  How  could  the  ingredient  labeling 
format  be  revised  to  be  more 
informative  to  consumers  (e.g.,  through 
the  use  of  graphics,  such  as  bar  charts)? 


D.  Description  of  Food 

Describing  a  food  in  a  way  that 
accurately  represents  the  food's 
characteristics  and  that  does  not 
deceive  the  consumer  would  seem  to  be 
a  fairly  straightforward  task.  However, 
how  to  do  this  has  become  quite 
controversial  in  recent  years  and  also 
may  be  an  appropriate  focus  for  reform. 

Nutritional  labeling  and  ingredient 
labeling,  which  have  both  been 
discussed  already,  are  two  ways  to 
describe  a  food.  This  section  will 
discuss  two  other  ways — ^naming  a  food 
and  labeling  statements  about  its 
characteristics. 

1.  Should  the  current  methods  of 
naming  foods  be  changed?  Congress' 
original  approach  to  how  foods  should 
be  named  was  to  provide  for  standards 
of  identity  for  foods  in  the  act.  The  idea 
behind  the  standards  concept  was  that 
there  are  certain  traditional  foods  that 
everyone  knows,  such  as  bread,  milk, 
and  cheese,  and  that  when  consumers 
buy  these  foods,  they  should  get  the 
foods  that  they  are  expecting.  Initially 
Congress  authorized  FDA  to  adopt 
standards  of  identity  that  define  the 
composition  of  these  foods  and  that 
thereby  may  prevent  the  debasement  of 
these  foods  with  new  and  cheaper 
ingredients.  While  Congress  recognized 
that  there  may  be  some  foods  that 
would  not  be  subject  to  standards,  it 
specifically  stated  that  if  a  food 
resembled  a  standardized  food  but  did 
not  comply  with  the  standard,  that  food 
must  be  labeled  as  an  "imitation." 

Standards  must  be  estabHshed  and 
amended  in  accordance  with  the 
procediu'es  set  out  in  section  701(e)  of 
the  act.  There  must  h^  a  notice  of  a 
proposed  standard  and  then  a  final  rule. 
After  the  final  rule  is  published,  a 
person  who  objects  to  the  final  rule  may 
be  entitled  to  a  formal  evidentiary 
hearing.  Moreover,  the  filing  of  an 
objection  automatically  stays  the  effect 
of  the  final  rule  until  the  Commissioner 
issues  a  final  decision.  Consequentiy,  it 
is  very  difficult  to  adopt  a  standard  or  to 
amend  one  once  it  has  been  adopted. 
For  example,  it  took  almost  a  decade  to 
adopt  the  peanut  butter  standard. 
As  a  result,  it  has  been  almost 
impossible  to  keep  the  food  standards 
up-to-date  with  advances  in  food 
technology  and  in  nutrition.  For 
example,  fat,  which  was  considered  to 
be  a  valuable  component  of  food  at  the 
time  that  the  cheese  standards  were 
adopted,  is  now  viewed  by  many  as 
something  to  be  reduced  in  the  diet 
However,  the  cheese  standards  are 
based  largely  on  the  fat  content  of  the 
food.  Thus,  to  be  called  "cheddar 
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cheese,"  a  product  still  must  contain  a 
minimum  of  50  percent  milkfat,  even 
though  a  reduced  fat  product  would  be 
more  desirable  to  some  (although  the 
resulting  product  would  not  be  the 
traditional  "cheddar  cheese"). 
Moreover,  cheese  meeting  the  standard 
is  not  required  to  declare  its  fat  content. 

The  whole  standards  of  identity 
approach  may  pose  an  additional 
problem  for  new  food  products  with 
respect  to  market  entry.  Due  to  the  tight 
recipe  specifications  and  the 
inflexibility  of  the  standards  system, 
new  products  may  be  at  a  disadvantage 
when  they  enter  die  market  because 
they  can  not  be  called  something  that  is 
easily  recognized  or  desired  by 
consumers.  For  instance,  low  fat  cheeses 
have  to  be  named  with  something  other 
than  the  standardized  term.  Consumers 
may  be  less  willing  to  try  such  products. 

To  allow  manufacturers  to  take 
advantage  of  advances  in  food 
technology,  and  thus  to  give  them  relief 
from  the  dilemma  of  either  complying 
with  an  outdated  standard  or  having  to 
label  their  food  as  an  "imitation."  FDA 
sought  to  narrow  the  scope  of  food 
standards.  The  agency  did  so  by 
adopting  the  so-called  "imitation 
policy."  By  regulation.  21 CFR  10U{e), 
FDA  said  that  a  food  that  resembles 
another  food  need  not  be  labeled  as  an 
imitation  if  it  is  not  nutritionally  inferior 
to  the  food  that  it  resembles,  and  if  it 
bears  a  descriptive  name  that 
distinguishes  from  the  standardized 
food. 

In  addition,  to  minimize  the  need  for 
new  standards,  FDA  has  adopted,  in  21 
CFR  Part  102,  regulations  Uiat  establish 
common  or  usual  names  for  particular 
types  of  food.  The  common  or  usual 
names  for  particular  types  of  food.  The 
common  or  usual  name  that  the  agency 
adopts  is  a  term  that  describes  the  basic 
nature  or  the  characteristics  of  the  type 
of  food.  For  example,  the  common  or 
usual  name  of  shrimp  in  cocktail  sauce 

is  "shrimp  cocktail,  contains % 

shrimp."  However,  the  common  or  usual 
name  regulations  are  adopted  and 
amended  by  notice  and  comment 
rulemaking,  rather  than  by  the  formal 
rulemaking  procedures  of  section  701(e) 
of  the  act,  which  must  be  followed  for 
food  standards.  The  controversy  with 
respect  to  the  labeling  of  dilute  fruit 
juices  demonstrates  that  a  common  or 
usual  name  that  declares  the  percentage 
of  juice  in  a  beverage  may  still  not 
adequately  describe  the  product. 

The  agency  is  aware  that  some  people 
strongly  fhvor  the  current  system  of  food 
standards.  This  support  has  been 
evidenced  by  State  legislation  that  has 
sought  to  limit  applicability  of  FDA's 
imitation  policy.  (See,  eg..  GMA  v. 


Gerace.  755  F.2d  993  (ad  Cir.).  aff'd 
without  opinion,  474  U.S.  801,  cert, 
denied,  474  U.S.  820  (1885).) 

Given  this  situation,  FDA  seeks 
comments  and  suggestions  on  the 
current  methods  of  naming  foods.  The 
agency  requests  comments  on  whether, 
and  to  what  extent,  food  st_ndards  have 
continuing  value  in  the  1990's.  Should 
efforts  be  made  to  eliminate  food 
standards  and  to  replace  them  with  a 
system  under  which  foods  are  given 
common  or  usual  names  like  those 
prescribed  under  21  CFR  102.5? 

The  agency  seeks  comments  on 
whether  the  problems  with  food 
standards  can  be  addressed  by 
administrative  action  or  whether  this 
matter  should  be  included  on  the 
agency's  legislative  agenda.  The  agency 
also  seeks  comments  on  the  possible 
approaches  to  standards  that  could  be 
taken  in  legi.slation.  One  alternative  to 
elimination  would  be  to  amend  section 
701(e)(1)  of  the  act  to  delete  the 
requirements  for  a  formal  evidentiary 
hearing  for  food  standtrds.  This  change 
would  subject  food  standards  to  notice 
and  comment  rulemaking  and  thus 
assure  that  the  standards  are  more 
readily  amendable. 

The  agency  solicits  any  other 
comments  that  bear  oa  how  food  is 
named. 

2.  Should  any  changes  be  made  in  how 
FDA  prescribes  use  of  descriptors? 

Because  of  the  growing  public  interest 
in  eating  healthy  foods,  manufacturers 
began  to  place  statements  on  their 
labels  that  described  their  products  in 
ways  such  as  "fresh,"  "natural,"  "low  in 
salt,"  "reduced  fat,"  and  "no 
cholesterol."  FDA  found,  however,  that 
these  descriptions  were  not  always  in 
honest  or  consistent  ways.  For  example, 
foods  with  various  levels  of  sodium 
were  all  being  described  as  "low 
sodium." 

To  bring  some  order  to  the 
marketplace  and  to  ensure  that 
consumers  are  not  misled,  FDA  is 
developing  a  series  of  descriptors  for 
use  on  the  labels  of  foods.  These 
regulations  defuie  such  terms  as  "no," 
"low,"  and  "reduced"  for  use  in 
conjunction  with  a  particulair  food 
component.  For  example,  FDA  has  said 
that  a  food  can  be  described  as  low  in 
sodium  if  it  contains  140  milligrams  or 
less  of  sodium  per  serving  (21  CFR 
101.13(a)(3)).  To  date,  PDA  has  adopted 
regulations  that  prescribe  descriptors  on 
calorie  content  (21  CFR  105.66)  and 
sodium  content  (21 CFK  101.13).  It  has 
also  proposed  a  set  of  cholesterol 
content  descriptors  (51  FR  42584; 
November  25, 1986). 


FDA  has  approached  descriptors  on  a 
food-component-by-foodMiomponent 
basis,  selecting  reduction  values  that  are 
nutritionally  significant.  Tlius,  il  has 
considered,  for  example,  what  level  of 
sodium  reduction  is  nutritionally 
significant,  and  what  level  of  calorie 
reduction  is  significant.  As  a  result,  FDA 
regulations  permit  a  reduced  sodium 
claim  to  be  made  on  the  basis  of  a  75 
percent  reduction  (21  CFR  101.13(a)(4)), 
while  they  permit  a  reduced  calorie 
claim  on  the  basis  of  a  one-third 
reduction  (21  CFR  105.66(d)(1)).  Two 
specific  questions  the  ageocy  is  seeking 
comment  on  are: 

a.  How  should  descriptors  be  defmed? 
FDA  is  aware  that  some  believe  that 

descriptors  would  be  more 
understandable  to  consumers  if  they 
were  consistent  across  categories  of 
food  components.  Thus,  for  example, 
these  people  believe  that  a  "reduced" 
claim  should  be  permitted  whenever 
there  is  a  one-third  reduction  in  a  food 
component,  without  regard  to  whether 
that  reduction  is  nutritionally 
significant.  FDA's  view  has  been  that  to 
permit  a  "reduced"  claim  in  such 
circumstances  would  be  misleading. 
FDA  solicits  comments  on  which 
approach  to  defining  descriptors  is  the 
more  appropriate  one. 

b.  What  other  descriptors  are 
necessary? 

FDA  is  aware  of  public  interest  in 
descriptors  for  fat  content,  for  fiber 
content,  and  in  regulatory  definitions  for 
such  terms  as  "lite,"  "fresk,"  and 
"natiiral."  FDA  solicits  comments  on  the 
need  for  regulations  definng  these  types 
of  descriptors  and  on  the  priority  that 
the  agency  should  give  to  addressing 
these  descriptors. 

For  example,  FDA  is  aware  that  the 
Federal  Trade  Commission  tried  to 
develop  st&ndards  for  the  use  of  the 
term  "natural"  and  was  unable  to  do  so. 
Is  an  FDA  regulation  on  "natiu'al" 
needed? 

FDA's  traditional  position  is  that  the 
use  of  the  term  "fresh"  on  a  food  that 
has  been  processed  in  any  way  ("fresh 
pasteurized  orange  juice")  is  misleading. 
Is  a  regulation  on  the  use  ef  the  term 
"fresh"  necessary? 

FDA  also  seeks  comment  on  whether 
there  are  any  other  matters  involving 
food  descriptors  that  should  be 
addressed  or  considered  by  the  agency. 

E.  Health  Messages  | 

FDA  has  fraditionally  considered 
disease-related  claims  on  food  labeling 
to  be  drug  claims  that  misbrand  the  food 
and  subject  it  to  the  new  drug  provisions 
of  the  act.  However,  during  die  past  few 
years,  food  manufacturers  have 
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expressed  their  desire  to  utilize  food 
labeling  as  a  mechanism  for  providing 
consumers  with  information  about  the 
relationship  between  diet  and  health, 
particularly  in  the  context  of 
contributing  to  disease  prevention.  In 
addition,  consumers  have  become 
increasingly  aware  that  certain  dietary 
habits  have  been  associated  with  some 
chronic,  serious  conditions  and  that 
good  nutrition  and  diet  are  essential  to 
good  health.  Thus,  consumers  also  have 
expressed  the  need  for  information 
about  the  relationship  between  specific 
food  components  and  health  and  about 
how  to  select  foods  that  may  be  used  to 
improve  their  diets. 

In  response  to  industry  and  consumer 
requests  for  health-related  information 
on  food  labeling,  FDA  proposed  to 
amend  the  food  regulations  to  establish 
criteria  for  exempting  a  food  with  a 
health-related  nutrition  claim  from  the 
new  drug  provisions  of  the  act  (August 
4, 1987;  52  FR  28843).  Most  persons  who 
have  an  interest  in  this  proposal 
acknowledge  that  consumers  should  be 
provided  with  truthful  and  useful 
information  about  diet  and  health. 
However,  this  generally  is  the  only  point 
on  which  the  various  interest  groups 
agree.  On  most  other  aspects  of  FDA's 
1987  proposal,  consumers  and  consumer 
advocacy  groups,  industry 
representatives,  health  professionals, 
and  government  officials  generally  are 
polarized  in  their  opinions  and 
expectations.  Points  of  controversy 
associated  with  the  proposal  include: 

1.  Consideration  of  whether  food 
labeling,  in  particular,  is  an  appropriate 
vehicle  for  disseminating  health-related  , 
dietary  information  concerning  specific 
diseases; 

2.  The  legal  basis  under  the  act  for 
permitting  health-related  statements 
that  traditionally  would  have  rendered 
the  food  an  unapproved  new  drug; 

3.  Consideration  of  the  type  of  foods 
for  which  health-related  statements 
would  be  permitted  on  the  labeling; 

4.  Establishment  of  practical  and 
enforceable  guidelines  or  criteria  for 
evaluating  whether  the  health-related 
dietary  information  is  false  or 
misleading; 

5.  The  level  of  scientific  evidence  that 
should  be  necessary  prior  to  permitting 


health-related  dietary  information  on 
food  labeling; 

6.  Whether  a  regulation  to  permit 
health-related  dietary  information  on 
food  labeling  would  encourage  over- 
fortification  of  foods  with  nutrients  for 
which  "positive"  claims  could  be  made; 

7.  Whether  FDA  has  sufficient 
resources  to  adequately  monitor  and 
enforce  compliance  with  a  permissive 
regulation;  and, 

8.  Whether,  and  to  what  extent,  the 
health  messages  policy  should  apply  to 
dietary  supplements. 

The  extreme  divergence  of  opinions 
on  the  legal,  scientific,  and  practical 
aspects  of  the  1987  proposal  have 
impeded  the  agency's  progress  toward  a 
resolultion.  Thus,  FDA  considers  it 
appropriate  to  request  further  comments 
from  interested  persons.  Specifically,  the 
agency  requests  comments  on  the 
approach  or  process  that  should  be 
utilized  to  assure  resolution  of  the  issue. 
Options  for  resolution  that  the  agency 
currently  considers  to  be  available 
include: 

1.  Revise  the  1987  proposal  based  on 
comments  received  and  publish  the 
revision  as  a  reproposal. 

2.  Revise  the  1987  proposed  regulation 
based  on  comments  received  and 
pubUsh  the  revision  as  a  final  rule. 

3.  Withdraw  the  1987  proposal  and 
publish  a  new  proposal  to  permit  food 
labeling  to  bear  factual  health-related 
statements  on  how,  based  on  their 
normal  use  in  a  well-balanced  diet,  food 
components  will  affect  the  structure  or 
function  of  the  body  to  promote  good 
health.  This  option,  because  it  has  not 
been  discussed  before  by  the  agency, 
needs  some  explanation. 

The  1987  proposal  focused  on  health 
claims  that  conveyed  information 
regarding  the  role  of  a  food  in  the 
prevention,  cure,  mitigation,  or 
treatment  of  a  disease  or  a  disease 
syndrome.  The  problem  is  that  these 
types  of  effects  are  also  the  types  of 
effects  that  can  be  considered  drug 
attributes  under  section  201(g)(1)(B)  of 
the  act.  Thus,  the  1987  proposal  created 
a  tension  in  FDA's  enforcement  of  the 
act  because  any  food  that  is  labeled  in 
the  manner  permitted  by  the  proposal 
could,  by  definition,  also  be  viewed  as  a 
drug. 


A  label  description  of  the  effects  that 
a  food  will  have  on  the  body  need  not, 
however,  make  that  food  a  drug.  For 
example,  the  claim  "This  product  is  high 
in  calcium;  dietary  calcium  is  important 
to  the  maintenance  of  strong  and  health 
bones"  would  fit  this  category.  The  act 
specifically  recognizes,  in  section 
201(g)(1)(C),  that  foods  affect  the 
structure  or  function,  and  thus  the 
health,  of  the  body  in  ways  that  do  not 
make  them  drugs.  Foods  have  these 
effects  by  virtue  of  their  nutritional 
qualities  when  consumed  over  time  and 
not  as  the  result  of  an  immediate 
pharmacological  response  as  expected 
of  drugs. 

The  agency  is  interested  in  exploring 
the  possibility  of  establishing  a  program 
that  would  permit  manufacturers  to 
make  health  claims  that  describe  the 
nutritional  qualities  of  a  food  and  that 
explain,  in  a  maimer  that  is  not  false  or 
misleading,  how  these  nutritional 
qualities  affect  the  structure  or  function 
of  the  body  in  ways  that  will  contribute 
to  good  health. 

FDA  seeks  comment  on  the  feasibility 
and  appropriateness  of  such  a  health 
message  policy. 

Interested  persons  may,  on  or  before 
December  6, 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
advance  notice  of  proposed  rulemaking; 
request  for  public  comment.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  advance  notice  of  proposed 
rulemaking;  request  for  public  comment 
is  issued  under  sections  201,  401,  402, 
403,  409,  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  341. 
342.  343,  348,  371). 
Frank  E.  Young, 

Commissioner  of  Food  and  Drugs. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
Dated:  July  31. 1989. 
[FR  Doc.  89-18487  Filed  8-3-89;  10:46  am| 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

28  CFR  Part  31 

Formula  Granta 

AQENCY:  OfTice  of  Justice  Programs, 
OfHce  of  Juvenile  Justice  and 
Delinquency  Prevention. 
action:  Notice  of  final  regulation. 

8UMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  the  final  revision  of  Uie 
existing  Formula  Grants  Regulation  (28 
CFR  part  31),  which  implements  part  B 
of  Title  II  of  the  Juvenile  Justice  and 
Delinquency  Prevention  (JJDP)  Act  of 
1974,  as  amended  by  the  Juvenile  Justice 
and  Delinquency  Prevention 
Amendments  of  1988,  (subtitle  F  of  title 
VII  of  the  Anti-Drug  Abuse  Act  of  1988, 
Pub.  L  100-690. 102  Stat.  4181,  November 
18, 1988).  The  1988  Amendments 
reauthorize  and  modify  the  Federal 
assistance  program  of  grants  to  state 
and  local  governments  and  private  not- 
for-profit  agencies  for  juvenile  justice 
and  delinquency  prevention 
improvements  authorized  under  part  B 
of  Title  n  of  the  JJDP  Act  (42  U.S.C.  5611 
et  seq.).  The  final  revision  to  the  existing 
Regulation  provides  guidance  to  states 
in  the  formulation,  submission,  and 
implementation  of  state  formula  grants 
plans. 

EFFECTIVE  DATE:  This  regulation  is 

effective  August  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jeff  Allison,  Compliance  Monitoring 
Coordinator,  State  Relations  and 
Assistance  Division,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OJJDP),  633  Indiana  Avenue,  NW.. 
Room  760,  Washington.  DC  20531;  (202) 
724-5924. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Amendments 

The  1988  reauthorization  of  the  JJDP 
Act  resulted  in  statutory  amendments 
that  impact  the  Formula  Grants 
Program.  These  statutory  changes 
include:  A  modified  formula  grant  fund 
allocation  minimum  for  participating 
states  and  territories;  a  funding  pass- 
through  requirement  for  Indian  tribes;  a 
plan  requirement  related  to  assessing 
and  addressing  the  overrepresentation 
of  minority  juveniles  in  all  types  of 
secure  facilities;  extension  through  1993 
of  the  non-MSA  exception  to  the  jail  and 
lockup  removal  requirement;  an 
alternative  substantial  compliance 
standard  for  jail  and  lockup  removal; 
and,  a  provision  for  the  Administrator  to 


waive  termination  of  funding  eligibility 
for  states  that  have  failed  to  achieve 
substantial  or  full  compliance  with  the 
jail  and  lockup  removal  requirement. 
The  final  regulation  details  revised 
procedures  and  requirements  for  states 
participating  in  the  Formula  Grants 
Program  resulting  from  the  1988 
amendments  to  the  JJDP  Art. 

Description  of  Major  Changes 

Formula  Grant  Allocations 

Section  222(a)  of  the  JJDP  Act  was 
amended  to  raise  the  minimum  Formula 
Grant  allocation  from  $225,000  per  state 
and  $56,250  per  territory.  The  minimum 
allocations  are  now  j825,000  per  state 
and  $75,000  per  territory  if  the  title  II 
appropriation  is  less  than  $75  million 
(other  than  part  D).  If  the  title  II 
appropriation  is  mora  than  $75  million 
(other  than  part  D),  the  minimum 
allocations  are  $400,000  per  state  and 
$100,000  per  territory.  State  and  territory 
allocations  will  be  reduced  prorata  to 
the  extent  necessary  to  ensure  that  no 
state  receives  less  than  it  was  allotted  in 
Fiscal  Year  1988. 

Indian  Pass-Through 

Section  223(a)(5)  of  the  JJDP  Act  was 
amended  to  require  that  a  portion  of 
each  participating  state's  66%  percent  . 
Formula  Grant  pass-through  be  made 
available  to  fund  programs  of  Indian 
tribes  that  perform  law  enforcement 
functions,  and  that  agree  to  attempt  to 
comply  with  the  dein»titutionalization  of 
status  offenders,  separation,  and  jail 
and  lockup  removal  requirements  of  the 
JJDP  Act.  The  proportion  of  pass-through 
funds  made  available  for  these  programs 
must  be  the  same  as  the  proportion  of 
the  state's  population  under  18  years  of 
age  which  resides  in  those  geographical 
areas  where  Indian  tribes  perform  such 
law  enforcement  functions.  Each  year, 
the  Secretary  of  the  Interior  will  provide 
OJJDP  with  an  updated  list  of  those 
tribes  within  states  that  perform  law 
enforcement  functions.  The  initial  list  is 
available  through  OJpP. 

A  related  provision,  section 
223(a)(8)(A)  of  the  JJDP  Act.  was 
amended  to  require  that  each  state's 
juvenile  crime  analysis,  which  is 
submitted  annually  as  part  of  the 
Formula  Grant  Application  and  Plan, 
include  an  assessmeot  of  juvenile  crime 
problems  and  prevention  needs  within 
the  geographical  areas  in  which  Indian 
tribes  perform  law  enforcement 
functions. 


Minority  Overrepresentation  in  Secure 
Facilities 

Section  223(a)(23)  of  the  JJDP  Act  was 
amended  to  require  that  each 


participating  state's  Formula  Grant  Plan 
address  efforts  to  reduce  the  proportion 
of  juveniles  who  are  members  of 
minority  groups  detained  or  confined  in 
secure  detention  facilities,  secure 
correctional  facilities,  jails,  and  lockups, 
if  such  proportion  exceeds  the 
proportion  such  groups  represent  in  the 
general  population. 

/ail  Removal  I 

Section  223(a)(14)  of  the  JJDP  Act  was 
amended  to  continue  the  non-MSA  (low 
population  density)  exception  to  the  jail 
and  lockup  removal  reqtdrement  through 
1993.  The  statutory  criteria  outlined  in 
section  223(a)(14)  (A),  (B)  and  (C)  that 
must  be  satisfied  for  a  state  to  use  this 
exception  remain  the  same  (28  CFR 
31.303(f)(4)). 

Section  223(c)  of  the  JJDP  Act  was 
amended  to  create  an  alternative 
substantial  compliance  standard  for 
those  states  unable  to  achieve  a  75 
percent  reduction  in  jail  and  lockup 
removal  violations,  but  which  have 
made  sufficient  progress  to  merit 
continued  funding.  The  new  standard 
establishes  four  criteria  which,  if 
satisfied,  may  be  used  in  lieu  of 
achieving  a  75  percent  numerical 
reduction  to  demonstrate  substantial 
compliance.  The  four  criteria  require 
that  the  state  has:  (1)  Renoved  all  status 
and  nonoffender  juveniles  from  adult 
jails  and  lockups;  (2)  made  meaningful 
progress  in  removing  other  juveniles 
from  adult  jails  and  lockups;  (3) 
diligently  carried  out  the  state's  jail  and 
lockup  removal  plan;  and  (4)  historically 
expended  and  continues  to  expend  an 
appropriate  and  significant  share  of 
Formula  Grant  resources  to  comply  with 
section  223(a)(14)  of  the  JJDP  Act.  As 
with  the  75  percent  reduction  standard, 
for  a  state  to  be  eligible  for  a  finding  of 
substantial  compliance  under  this 
alternative  standard  the  state  must 
demonstrate  an  unequivocal 
commitment  to  achieving  full 
compliance  within  a  reasonable  time, 
not  to  exceed  three  additional  years, 
after  the  December  8, 19S5,  statutory 
deadline  for  achieving  substantial 
compliance  with  the  jail  and  lockup 
removal  requirement. 

The  statutory  deadlines  for 
substantial  and  full  compliance  with 
section  223(a)(14)  of  the  JJDP  Act  were 
not  changed  by  the  1988  Amendments. 
Each  participating  state  and  territory's 
1987  and  1988  Monitoring  Reports  (due 
by  December  31, 1987,  and  December  31, 
1988,  respectively)  must  demonstrate 
either  substantial  or  full  compliance 
with  the  jail  and  lockup  removal 
requirement  in  order  for  the  state  to  be 
eligible  (absent  a  waiver  of  termination) 
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for  the  FY  1989  and  1990  Formula  Grant 
awards,  respectively.  Each  participating 
state  and  territory's  1989  Monitoring 
Report  (due  by  December  31, 1989).  must 
demonstrate  full  compliance  or  full 
compliance  with  de  minimis  exceptions 
with  section  223(a)(14)  in  order  for  the 
state  to  be  eligible  (absent  a  waiver  of 
termination)  for  the  FY  1991  Formula 
Grant  award,  and  all  subsequent 
awards. 

Section  223(c)  of  the  JJDP  Act  was 
also  amended  to  provide  the 
Administrator  of  OJJDP  with  the 
discretion  to  waive  termination  of 
funding  eligibility  for  those  states  and 
territories  that  have  not  achieved 
substantial  or  full  compHance  with  the 
jail  and  lockup  removal  requirement, 
provided  that  the  state  or  territory 
agrees  to  expend  all  of  its  Formula 
Grant  resources,  except  planning  and 
administration,  advisory  group  set  aside, 
and  Indian  tribe  pass-through  funds,  to 
achieve  compliance  with  section 
223(a)(14).  This  final  revision  of  the 
Formula  Grants  Regulation  sets  forth 
standards  that  a  state  must  demonstrate 
it  meets  in  order  to  be  considered  by  the 
Administrator  for  a  waiver  of  the 
termination  sanction.  A  state  which 
satisfies  these  standards  qualifies  for  a 
waiver  on  the  basis  that:  (1)  It  has  made 
significant  progress  to  date;  and  (2) 
additional  funding  is  likely  to  produce 
further  progress  toward  compliance. 

Discussion  of  Comments 

The  proposed  revisions  to  the  existing 
Formula  Grants  Regulation  were 
published  in  the  Federal  Register  on 
April  12, 1989  (54  FR  14768),  for  public 
comment.  Written  comments  were 
received  from  eight  states,  two  regional 
coalitions  of  state  juvenile  justice 
advisory  groups,  the  National  Coahtion 
of  State  Juvenile  Justice  Advisory 
Groups,  the  University  of  Wisconsin 
School  of  Social  Welfare,  and  the 
Subcommittee  on  Human  Resources  of 
the  U.S.  House  of  Representatives' 
Committee  on  Education  and  Labor.  The 
National  Coalition  of  State  Juvenile 
Justice  Advisory  Groups  submitted  a 
resolution  passed  at  their  May  7-10, 1989 
National  Conference  in  Reno.  All 
comments  have  been  considered  by 
OJJDP  in  the  issuance  of  this  final 
regulation. 

The  following  is  a  summary  of  the 
comments  and  the  responses  by  OJJDP: 

1.  Comment-  The  majority  of 
respondents  expressed  concern  that 
paragraphs  (f](6)(iii)(D)(l)(v)  and 
(f)(6)(ui)(D)(2)  (vii)  of  the  proposed 
regulation  only  required  states  to 
demonstrate  a  "commitment"  to 
achieving  full  compliance  when  seeking 
a  waiver  of  termination  of  eligibility  for 


failure  to  achieve  substantial  or  full 
compliance  with  the  jail  and  lockup 
removal  provision,  section  223(a)(14)  of 
the  JJDP  Act  These  respondents 
indicated  that  states  shotild  be  required 
to  demonstrate  an  "unequivocal 
commitment"  to  achieving  full 
compliance  in  order  to  be  eligible  for  a 
waiver  of  termination.  The  House 
Subconunittee  on  Human  Resources 
commented  that  requiring  a  lesser 
commitment  for  a  state  in  the  context  of 
an  application  for  a  waiver  than  is 
required  for  that  state  to  achieve 
substantial  compliance  weakens  the 
Act's  compliance  scheme,  which  was 
not  the  intent  of  the  1988  Amendments. 
The  House  Subcommittee  further 
commented  that  only  a  requirement  of 
unequivocal  commitment  wiU  enable  the 
Administrator  to  make  the 
determination,  with  certainty,  that 
additional  fjiding  is  likely  to  produce 
further  pin^r-  ;,s  toward  comphance 
when  waivers  are  granted.  TTie 
comments  and  the  resolution  of  the 
National  Coalition  of  State  Juvenile 
Justice  Advisory  Groups  supported  this 
position. 

Several  respondents  commented  that 
the  positive  responses  of  state 
legislatures  and  governors  to  the 
requirement  of  an  imequivocal 
commitment  as  a  basis  of  eligibility  for 
participation  in  the  OJJDP  sponsored  Jail 
Removal  Initiative  I  demonstrates  the 
level  of  commitment  that  most  states 
have  already  made  to  achieving  the 
goals  of  jail  removal.  Within  this 
context,  respondents  commented  that 
OJJDP  should  remain  consistent  in  its 
interpretation  of  requirements,  as 
weakening  the  standard  undermines 
gains  already  achieved  by  many  states. 

Finally,  several  respondents  indicated 
that  without  requiring  the  higher,  well 
defined  standard  of  "unequivocal 
commitment,"  waivers  of  termination 
would  practically  be  automatic,  and  the 
jail  and  lockup  removal  provision  of  the 
JJDP  Act  would  be  weakened. 

One  state  supported  the 
"commitment"  language  in  the  proposed 
regulation. 

Response:  It  is  the  OJJDP  position  that 
the  legislation  itself  is  clear  in  that  it 
does  not  require  the  Administrator  to 
demand  an  "unequivocal  commitment" 
but  allows  the  Administrator  discretion 
to  waive  termination  of  eligibility  when 
a  state  is  unable  to  meet  the  standard 
for  substantial  compliance,  or  the 
standard  for  full  compUance.  The  Act 
imposes  only  one  condition  upon  the 
Administrator  in  utilizing  the  waiver 
provision:  That  those  states  who  are 
unable  to  demonstrate  substantial  or  full 
compliance  (as  required  by  the  Act) 
must  commit  all  of  their  formula  grant 


dollars  to  the  issue  of  jail  removal 
except  as  provided  by  the  statute.  This 
is  a  substantial  requirement  and  is 
demonstrative  of  a  state's  willingness 
and  commitment  to  comply  with  the  jail 
removal  mandate. 

The  Regulation  incorporates  this 
requirement  and  in  addition  requires 
states  to:  Have  an  adequate  monitoring 
system,  diligenUy  carry  out  the  state's 
jail  and  lockup  removal  plan,  submit  an 
acceptable  plan  to  eliminate 
noncompliant  incidents  and  to 
demonstrate  a  commitment  to  achieving 
full  compliance.  Therefore,  the 
Regulation  satisfies  not  only  the  clear 
language  of  the  statute,  it  also  satisfies 
the  intent  of  Congress  that  the  waiver  be 
applied  to  those  cases  where  the 
Administrator  determines  the  states 
have  made  significant  progress  and 
additional  funding  is  likely  to  produce 
further  progress  toward  compliance.  It  is 
consistent  with  Congressional  action  in 
creating  the  waiver  provision  by 
assisting  states  that  are  committed  to 
maintaining  progress  toward  and 
achieving  full  compliance  with 
223(a)(14). 

Based  on  these  conclusions, 
paragraphs  (n(8)(iii)(D)(l)(v)  and 
(f)(6)(iii)(D)(2){vii)  of  die  final  regulation 
retain  the  original  language  from  the 
proposed  regulation  requiring  states 
seeking  a  waiver  of  termination  of 
eligibility  to  demonstrate  a 
"commitment"  to  achieving  full 
compliance. 

2.  Comment  One  respondent 
indicated  that  there  was  no  justification 
for  allowing  the  Administrator  to  waive 
termination  of  a  state's  eligibility  for 
failure  to  achieve  substantial 
compliance  with  the  jail  and  lockup 
removal  provision. 

Response:  Section  223(c)(2)(B)  of  the 
JJDP  Act  clearly  applies  the  waiver  of 
termination  sanction  to  those  states 
unable  to  achieve  substantial 
compliance  with  the  jail  and  lockup 
removal  provision,  pursuant  to  section 
223(c)(2)(A).  This  interpretation  of  the 
statute  is  supported  by  the  House 
Committee  on  Education  and  Labor 
Report  (100-605)  which  states  on  page 
11.  "It  should  be  noted  tiiat  the  bill 
makes  this  alternative  sanction 
available  with  regard  to  enforcing  the 
substantial  and  full  compliance 
requirements." 

It  is  the  OJJDP's  intention  to  apply  the 
waiver  provision  carefully,  as  directed 
by  Congress.  This  will  occur  in  those 
situations  where,  although  substantial 
compliance  has  not  been  achieved 
within  the  appUcable  time  limit,  the 
state  has  made  significant  progress  in 
removing  juveniles  from  adult  jails  and 
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lockups,  and  there  is  substantive 
evidence  that  additional  funding  is 
likely  to  produce  further  pn^ress 
toward  full  compliance. 

3.  Comment-  One  respondent 
requested  that  the  waiver  maximum 
apply  only  to  (f)(6)(iii)(D)(2),  which 
relates  to  full  compliance  and  not  to 
(f)(6)(iii)(D)(l).  which  relates  to 
substantial  compliance.  Thus  the 
maximum  number  of  waivers  would 
only  be  counted  for  failure  to  achieve 
full  compliance.  Waivers  applied  to 
states  for  failure  to  achieve  substantial 
compliance  would  not  be  counted 
toward  the  three  waiver  maximum. 

Response:  Although  the  standard  for 
substantial  comphance  is  different  &om 
the  standard  for  full  compliance  no 
other  distinction  is  made  in  the 
application  of  the  three  year  waiver 
limitation.  No  state,  regardless  of 
whether  the  substantial  compliance 
standard  is  used  or  the  full  compliance 
standard  is  used,  is  eligible  for  more 
than  three  waivers. 

4.  Comment-  One  respondent 
recommended  that  paragraph  (j)(l), 
which  requires  that  documentation  be 
provided  in  the  State  Plan  Juvenile 
Crime  Analysis  to  indicate  whether 
minority  juveniles  are 
disproportionately  detained  or  confined, 
provide  more  specific  information  as  to 
what  kind  of  docimientation  is  required. 

Response:  OJJDP  agrees  with  this 
recommendation  and  will  prepare 
supplemental  information,  including 
recommended  data  collection  and 
analysis  strategies.  For  those  states 
whose  Fiscal  Year  1989  plan  has  already 
been  submitted,  separate  instructions 
for  supplementing  the  FY  1989  plan 
update  to  meet  any  new  or  modified 
requirements  imposed  by  the  final 
regulation  will  also  be  issued. 

5.  Comment-  One  respondent 
expressed  concern  about  how  the 
implementation  of  the  workplan  for 
addressing  overrepresentation  of 
minorities  in  the  juvenile  justice  system 
will  be  monitored  to  ensure  that  thd  plan 
is  being  carried  out. 

Response:  OlJDP  intends  to  monitor 
implementation  of  workplans  through 
site  visits  and  through  reviewing 
Performance  Reports.  In  addition,  OJPP 
plans  to  develop  an  addendum  to  the 
Monitoring  Compliance  Report  which  is 
currently  submitted  annually  to 
determine  compliance  with  section 
223{a)(12)(A),  (13),  and  (14).  This 
addendum  will  apply  to  the  1990 
Monitoring  Report  due  December  31, 
1990,  and  all  subsequent  monitoring 
reports. 

6.  Comment-  One  respondent 
expressed  concern  about  die 
faiterpretation  of  the  statutory  language 


in  section  223(a](23]  of  the  Act  that 
requires  states  to  address  the  over- 
representation  of  minority  youth  in 
secure  detention  facilities.  The  basis  for 
this  concern  is  that  the  language  "if  such 
proportion  exceeds  the  proportion  such 
groups  represent  in  the  general 
population,"  if  interpreted  literally, 
might  lead  to  a  situation  in  which  the 
proportion  of  minority  youth  in  secure 
detention  would  be  compared  to  the 
proportion  of  minority  members  in  the 
general  population.  Such  a  comparison 
would  be  misleading  because  of  the 
skewed  age  distributions  of  minority 
populations  in  the  United  States  at  the 
present.  Minority  papulations  tend  to  be 
composed  of  greater  percentages  of 
younger  individuals.  Thus,  while  in  a 
given  jurisdiction  2$  percent  of  the 
overall  population  may  be  members  of  a 
minority  group,  30  percent  or  more  of  the 
population  could  be  under  20  years  of 
age.  If  this  were  the  case,  and  assuming 
equal  risks  of  offense,  apprehension  and 
other  decision  making,  it  would  still  be 
the  case  that  this  hypothetical 
jurisdiction  would  appear  to  have  an 
over-representation  of  minority  youth. 

The  respondent  recommends  that  for 
purposes  of  determining  over- 
representation  of  minority  youth  in 
secure  facilities,  the  general  population 
be  defined  as  youth  at  risk  for  such 
confinement. 

Response:  OJJDP  also  recognized  the 
potential  for  misinterpretation  of  the 
statutory  language.  As  a  consequence, 
this  language  was  clarified  in  §  31.303 
(j)(l)  of  the  proposed  OJPP  Formula 
Grants  Regulation.  This  clarification  has 
been  retained  in  the  final  Regulation. 

7.  Comment-  The  Subcommittee  on 
Human  Resources  of  the  House 
Committee  on  Education  and  Labor 
commented  on  the  definition  of  Indian 
tribes  that  perform  law  enforcement 
functions.  Concern  was  expressed  that 
the  definition  does  not  fully  track  the 
definition  of  "law  enforcement  and 
criminal  justice"  in  section  103(6)  of  the 
Act.  While  the  proposed  definition 
specifically  includas  police  efforts,  it 
omits  any  specific  reference  to  activities 
of  courts,  corrections,  probation,  or 
parole  authorities.  Concern  was 
expressed  that  OJJDP  not  interpret  the 
term  "law  enforcement  functions"  too 
narrowly  and  a  suggestion  made  that 
this  definition  be  expanded  to  more 
closely  track  the  section  103(6)  language. 
Two  state  respondents  expressed 
similar  concerns. 

Response:  In  response  to  this    . 
comment,  as  well  as  to  those  from  the 
two  state  respondents,  the  language  for 
the  definition  of  law  enforcement 
functions  has  been  expanded  to  include 


corrections,  probation,  and  parole 
activities. 

8.  Comment-  One  state,  which  has 
only  one  Indian  tribe  that  might  be  able 
to  qualify  for  pass-through  funds, 
expects  that  the  population  under  18 
years  is  too  small  to  warrant  an 
individual  grant.  A  question  was  raised 
about  how  OJJDP  defines  the  term 
"larger  tribal  jurisdiction"  as  it  relates  to 
that  situation? 

Response:  OJJDP  recognizes  the  range 
of  populations  of  Indian  Tribes  and 
Alaskan  Native  villages,  and  the 
Regulation  is  designed  to  give  the  State 
Agency  fiexibility  in  targeting  funds 
where  substantial  impact  can  be 
anticipated  through  the  funding  of  tribes 
attempting  to  achieve  compliance  with 
section  223(a)  (12)(A),  (13)  and  (14)  of 
the  JJDP  Act.  It  also  recognizes  the 
variation  in  resources  among  Indian 
tribes  to  develop  and  manage  projects, 
and,  accordingly,  provides  for  making 
pass-through  funds  available  to 
organizations  designated  by  tribes  to 
represent  them,  or  to  combinations  of 
eligible  tribes.  Where  a  state  has  only 
one  tribe,  that  tribe,  regardless  of  size 
would  be  the  eligible  tribe  and  would 
necessarily  be  the  recipient  or 
beneficiary  of  the  Indian  tribe  pass- 
through,  if  it  met  the  requirements  of 
performing  law  enforcement  functions 
and  agreeing  to  attempt  to  achieve 
compliance  with  the  statutory  mandates. 

An  excerpt  from  The  U.S.  Census  1980 
Report  on  the  General  Characteristics 
for  American  Indian  Persons  on 
Reservations,  which  provides  data  on 
juvenile  populations  under  18  residing 
on  Indian  Reservations  by  state  and  by 
Indian  tribe  is  available  through  OJJDP. 
Data  on  Alaskan  Native  Organizations 
is  also  included.  In  addition,  the  1980 
Bureau  of  Census  data  for  juvenile 
populations  under  18  by  state  (the  figure 
for  each  state  is  total  juvenile 
population  under  18,  and  includes  Indian 
juvenile  population  under  18),  is 
available  through  OJJDP.  Given  the  fact 
that  the  1980  Census  data  on  Indian 
tribe  population  is  the  most  recent  data 
available  at  this  time,  states  are 
expected  to  use  the  comparable  1980 
census  data  for  the  general  youth 
population  under  18  to  compute  the 
proportion  of  the  pass-through  for  Indian 
tribes  performing  law  enforcement 
functions.  The  Indian  population  will 
need  to  be  subtracted  from  the  total 
juvenile  population  under  18  for  each 
state.  The  1980  data  will  be  used  until 
the  1990  Census  Report  is  issued  and 
provides  more  current  data  on  Indian 
tribe  youth  populations.  In  the  event 
that  there  are  Indian  tribes  performing 
law  enforcement  functions  that  do  not 
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appear  on  the  Bureau  of  Census  listing, 
the  cognizant  OJJDP  State 
Representative  should  be  contacted  for 
assistance  in  securing  other  population 
data. 

9.  Comment-  In  the  proposed 
regulations,  numerous  references  are 
made  to  Indian  tribes  that  perform  law 
enforcement  functions.  There  are  Alaska 
Natives  that  are  recognized  by  the 
Department  of  the  Interior  as  having  law 
enforcement  functions,  and  it  is 
important  that  references  and 
definitions  include  these.populations. 

Response:  In  drafting  this  section 
OJJDP  used  the  language  of  the 
Amendments.  There  is  no  intent  to 
exclude  any  tribal  unit,  determined  by 
the  Secretary  of  the  Department  of  the 
Interior  as  performing  law  enforcement 
functions.  Moreover,  section  103(18)  of 
the  1988  Amendments  defines  "Indian 
tribe"  as:  (A)  A  Federally  recognized 
Indian  tribe  or  (B)  An  Alaskan  Native 
organization.  The  Department  of  the 
Interior  provided  the  OJJDP  with  a 
listing  that  will  be  used  to  determine 
Indian  tribe  eligibility  to  receive 
Formula  Grant  funds  from  the  State 
agencies.  Alaskan  Native  organizations 
are  included  in  the  list,  llie  listing  is 
entitled,  "Indian  Entities  Recognized 
and  Eligible  to  Receive  Services  From 
the  United  States  Bureau  of  Indian 
Affairs,"  published  by  the  Bureau  of 
Indian  Affairs,  U.S.  Department  of  the 
Interior,  December  29, 1988.  This  is  the 
list  of  tribes  eligible  to  receive  BIA 
services  and  presimied  to  perform  law 
enforcement  functions,  pursuant  to  the 
definition  provided  in  paragraph 
§  31.301(b)(2)  of  this  regulation.  While 
this  list  is  more  encompassing  than 
Indian  tribes  performing  law 
enforcement  functions,  this  is  the  only 
list  available  bom  die  Department  of  the 
Interior  at  this  time.  Thus,  it  will  be  used 
by  State  Planning  Agencies  until  revised 
or  updated  by  the  Department  of  the 
Interior,  for  purposes  of  determining 
Indian  tribes  eligibility  for  the  pass- 
through; 

10.  Comment-  One  comment  reflected 
concern  about  the  difficulty  in  defining 
tribes  that  perform  law  enforcement 
functions. 

Response:  Section  103(6)  of  the  Act 
provides  the  definition  of  law 
enforcement  and  criminal  justice  for  the 
puiposes  of  OJJDP  programs.  This 
definition  includes  those  activities  that 
impact  on  section  223(a)(12)(A).  (13)  and 
(14).  Section  223(a)(5)  designates  the 
Secretary  of  the  Department  of  the 
Interior  as  the  authority  for  determining- 
which  tribes  perform  law  enforcement 
functions  using  this  definition. 


Executive  Order  12291 

This  notice  does  not  constitute  a 
"major"  rule  as  defined  by  Executive 
Order  12291  because  it  does  not  result 
in:  (a)  An  effect  on  the  economy  of  $100 
million  or  more,  (b)  a  major  increase  in 
any  costs  or  prices,  or  (c)  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  innovation 
among  American  enterprises. 

Regulatory  Flexibility  Act 

This  final  regulation,  does  not  have  a 
"significant"  economic  impact  on  a 
substantial  number  of  small  "entities", 
as  defined  by  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354). 

Paperwork  Reduction  Act 

No  collection  of  information 
requirements  are  contained  in  or 
effected  by  this  regulation  (See  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3504(h)). 

Intergovernmental  Review  of  Federal 
Programs 

In  accordance  with  Executive  Order 
12372  and  the  Department  of  Justice's 
implementing  regulation  28  CFR  part  31, 
states  must  submit  formula  grant 
applications  to  the  State  "Single  Point  of 
Contact,"  if  one  exists.  The  State  may 
take  up  to  60  days  from  the  application 
date  to  comment  on  the  application. 

List  of  Subjects  in  28  CFR  Part  31 

Grant  programs — law,  Juvenile 
delinquency.  Grant  programs. 

For  the  reasons  set  out  in  the 
preamble,  the  OJJDP  Formula  Grants 
Regulation.  28  CFR  part  31.  is  amended 
as  follows: 

PART31-(AMENDED] 

1.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended  (42 
U.S.C  S601  et  aeq.]. 

2.  Paragraphs  (a)  and  (b)  of  S  31.301. 
are  revised  to  read  as  follows: 

S  31.301    Funding. 

•        *        •        •        • 

(a)  Allocation  to  States.  Each  state 
receives  a  base  allocation  of  $325,000. 
and  each  territory  receives  a  base 
allocation  of  $75,000  when  the  title  II 
appropriation  is  less  than  $75  million 
(other  than  part  D).  When  the  title  n 
appropriation  equals  or  exceeds  $75 
million  (other  than  part  D),  each  state 
receives  a  base  allocation  of  $400,000, 
and  each  territory  receives  a  base 
allocation  of  $100,000.  To  the  extent 
necessary,  each  state  and  territory's 
base  allocation  will  be  reduced 


proportionately  to  ensure  that  no  state 
receives  less  than  it  was  allocated  in 
Fiscal  Year  1988. 

(b)  Funds  for  Local  Use.  At  least  two- 
thirds  of  the  formula  grant  allocation  to 
the  state  (other  than  the  section  222(d) 
State  Advisory  Croup  set  aside)  must  be 
used  for  programs  by  local  government, 
local  private  agencies,  and  eligible 
Indian  Tribes,  unless  the  State  applies 
for  and  is  granted  a  waiver  by  the 
OJJDP.  The  proportion  of  pass-through 
funds  to  be  made  available  to  eligible 
Indian  tribes  shall  be  based  upon  that 
proportion  of  the  state  youth  population 
imder  18  years  of  age  who  reside  in 
geographical  areas  where  tribes  perform 
law  enforcement  functions.  Pursuant  to 
section  223(a)(5)(C)  of  the  JJDP  Act  each 
of  the  standards  set  forth  in  paragraphs 
(b)(1)  (i)  through  (iii)  of  this  section  must 
be  met  in  order  to  establish  the 
eligibility  of  Indian  tribes  to  receive 
pass  through  funds: 

(l)(i)  The  tribal  entity  must  be 
recognized  by  the  Secretary  of  the 
Interior  as  an  Indian  tribe  that  performs 
law  enforcement  functions  as  defined  in 
paragraph  (b)(2)  of  this  section. 

(ii)  The  tribal  entity  must  agree  to 
attempt  to  comply  with  the  requirements 
of  section  223(a)(12)(A).  (13),  and  (14)  of 
the  JPP  Act:  and 

(iii)  The  tribal  entity  must  identify  the 
juvenile  justice  needs  to  be  served  by 
these  funds  within  the  geographical  area 
where  the  tribe  performs  law 
enforcement  functions. 

(2)  "Law  enforcement  functions"  are 
deemed  to  include  those  activities 
pertaining  to  the  custody  of  children, 
including,  but  not  limited  to,  police 
efforts  to  prevent,  control,  or  reduce 
crime  and  delinquency  or  to  apprehend 
criminal  and  delinquent  offenders,  and/ 
or  activities  of  adult  and  juvenile 
corrections,  probation,  or  parole 
authorities. 

(3)  To  carry  out  this  requirement, 
OJJDP  will  annually  provide  each  state 
with  the  most  recent  Bureau  of  Census 
statistics  on  the  number  of  persons 
under  age  18  living  within  the  state,  and 
the  number  of  persons  under  age  18  who 
reside  in  geographical  areas  where 
Indian  tribes  perform  law  enforcement 
functions. 

(4)  Pass-through  funds  available  to 
tribal  entities  under  section  223(a)(5)(C) 
shall  be  made  available  within  states  to 
Indian  tribes,  combinations  of  Indian 
tribes,  or  to  an  organization  or 
oiganizations  designated  by  such 
tribe(s),  that  meet  the  standards  set 
forth  in  paragraphs  (b)(1)  (i)-(iii)  of  this 
section.  Where  the  relative  number  of 
persons  imder  age  18  within  a 
geographic  area  where  an  Indian  tribe 
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performs  law  enforcement  functions  is 
too  small  to  warrant  an  individual 
subgrant  or  subgrants,  the  state  may. 
after  consultation  with  the  eligible 
tribe(s),  make  pass-through  funds 
available  to  a  combination  of  eligible 
tribes  within  the  state,  or  to  an 
oiganiration  or  organizations  designated 
b^  and  representing  a  group  of 
qualifying  tribes,  or  target  the  funds  on 
the  larger  tribal  }urisdictions  within  the 
state. 

(5)  Consistent  with  section  223(a](4]  of 
the  DDP  Act  the  state  must  provide  for 
consultation  with  Indian  trills  or  a 
combination  of  eligible  tribes  within  the 
state,  or  an  organization  or 
organizations  designated  by  qualifying 
tnbes.  in  the  development  of  a  state 
plan  which  adequatefy  takes  into 
account  the  juvenile  justice  needs  and 
requests  of  those  Indian  tribes  within 
the  state. 
*        *        •       •        • 

3.  Section  31.303  is  amended  by 
adding  paragraphs  (f)(4)(vi)  and  (k);  and 
by  revising  paragraph  (n(6)(iii], 
introductory  text  of  (g)  and  paragraph  (j) 
to  read  as  follows: 


{31,303    ButstonUw 


(4)  *  *  * 

(vi)  Pursuant  to  section  223(a)(14)  of 
the  IIIHP  Act.  the  nonMSA  (low 
popidation  densify)  exception  to  the  jail 
and  lockup  removal  requirement 
described  in  paragraptu  (fK4)  (i)  through 
(v)  of  this  section  shall  remain  in  effect 
through  1993. 
•        •        •        •        * 

(6)  •  •  • 

(iiiHA)  Substantial  compliance  with 
section  223(a)(14)  requires: 

[1]  The  achievement  of  a  75% 
reduction  in  the  number  of  juveniles 
held  in  adult  jails  and  lockups  after 
December  8, 1985:  or 

{2)  That  a  state  demonstrate  it  has  met 
each  of  the  standards  set  forth  in 
paragraphs  (f)(6)(iU)(A)(2)  [iHiv)  of  this 
section: 

(i)  Removed  all  status  and 
nonoffender  juveniles  from  adult  jails 
and  lockups.  Con4>liance  with  this 
stemdard  requires  tfiat  the  last  submitted 
monitoring  report  demonstrate  that  no 
status  offender  (including  those  accused 
of  or  adjudicated  for  violating  a  valid 
court  order)  or  nonoffender  juveniles 
were  securely  detau&ed  in  adult  jails  or 
lockups  for  any  length  of  time;  or,  that 
all  status  offenders  and  nonoffenders 
securely  detained  in  adult  jails  and 
lockiqM  for  any  length  of  time  were  held 
in  violation  of  an  enforceable  state  law 
and  did  not  constitute  a  patten  or 
practice  within  the  state; 


(//]  Made  meaningful  progress  in 
removing  other  juvniiles  from  adult  jails 
and  lockups.  Compliance  witib  this 
standard  requires  the  state  to  document 
a  significant  reduction  in  the  number  of 
jurisdictions  securely  detaining  juvenile 
criminal-type  offenders  in  violation  of 
section  223(a}(14)  of  the  JJDP  Act;  or.  a 
signiBcant  reduction  in  the  number  of 
facilities  securely  detaining  such 
juveniles;  or,  a  significant  reduction  in 
the  number  of  juvenile  criminal-type 
offenders  securely  detained  in  violation 
of  section  223(a)(14}  of  the  JJDP  Act;  or. 
a  significant  reduction  in  the  average 
length  of  time  each  juvenile  criminal- 
type  offender  is  securely  detained  in  an 
adult  jail  or  lockup;  or,  that  state 
legislation  has  recently  been  enacted 
and  taken  effect  and  which  the  state 
demonstrates  will  significantly  impact 
the  secure  detention  of  juvenile 
criminal-type  offenders  in  adult  jails  and 
lockups; 

[iif]  Diligently  carried  out  the  state's 
jail  and  lockup  removal  plan  approved 
by  OJJDP.  Compliance  with  this 
standard  requires  that  actions  have 
been  undertaken  to  achieve  the  state's 
jail  and  lockup  removal  goals  and 
objectives  within  approved  timelines, 
and  that  the  State  Advisory  Group, 
required  by  section  223(a)(3)  of  the  JJDP 
Act,  has  maintained  an  appropriate 
involvement  in  developing  and/or 
implementing  the  state's  plan; 

[iv]  Historically  expended  and 
continues  to  expend  an  appropriate  and 
significant  share  of  its  Formula  Grant 
funds  to  comply  witk  Section  223(a)(14). 
Compliance  with  this  standard  requires 
that,  based  on  an  average  from  two  (2) 
Formula  Grant  Awards,  a  minimum  of 
40  percent  of  the  program  funds  was 
expended  to  support  jail  and  lockup 
removal  programs;  or  that  the  state 
provides  a  justiflcatlon  which  supports 
the  conclusion  that  a  lesser  amount 
constituted  an  appropriate  and 
significant  share  because  the  state's 
existent  jail  and  lockup  removal  barriers 
did  not  require  a  larger  expenditure  of 
Formula  Grant  Program  funds;  and 

[3)  The  state  has  made  an  unequivocal 
commitment,  through  appropriate 
executive  or  legislative  action,  to 
achieving  full  compliance  within  a 
reasonable  time  but  in  no  event  may 
such  time  extend  beyond  December  8, 
1988. 

(B)  Full  compliance  is  achieved  when 
a  state  demonstrates  that  the  last 
submitted  monitoring  report,  covering  12 
months  of  actual  data,  demonstrates 
that  no  juveniles  were  held  in  adult  )«uls 
or  lockups  in  drcumstances  that  were  in 
violation  of  secti<m  t23(a)(l4). 

(C)  Full  cc»q>lianae  with  de  minimis 
exceptions  is  achieved  when  a  state 


dononstrates  that  it  has  met  the 
standard  set  forUi  in  eitlier  of 
paragraphs  (f)(6)(iii)(C)  [1]  at  (2)  of  this 
section:  I 

[1]  Substantive  De  Minimis  Standard. 
To  comply  with  this  standard  the  state 
must  demonstrate  that  each  of  the 
following  requirements  have  been  met 

[i]  State  law,  court  rule,  or  other 
statewide  executive  or  judicial  policy 
clearly  prohibits  the  detention  or 
confinement  of  all  juveniles  in 
circumstances  that  would  be  in  violation 
of  section  223(a)(14); 

[ii]  All  instances  of  noncompliance 
reported  in  the  last  submitted 
monitoring  report  were  In  violation  of  or 
departures  from,  the  state  law,  rule,  or 
policy  referred  to  in  paragraph 
(f)(6)(iii)(C)(J)(;')  of  this  section; 

[Hi]  Tlie  instances  of  noncompliance 
do  not  indicate  a  pattern  or  practice  but 
rather  constitute  isolated  instances; 

[iv]  Existing  mechanisms  for  the 
enforcement  of  the  state  law,  rule  or 
policy  referred  to  in  paragraph 
(f)(e](iii](C)(i](;l  of  this  section  are  such 
that  the  instances  of  noncompliance  are 
unlikely  to  recur  in  the  ftjture;  and 

[v]  An  acceptable  plan  has  been 
developed  to  eliminate  the 
noncompliant  incidents  and  to  monitor 
the  existing  mechanism  referred  to  in 
paragraph  (f)(6)(iii)(C)(i)(/v)  of  this 
section. 

[2]  Numerical  De  Minimis  Standard. 
To  comply  with  this  standard  the  state 
must  demonstrate  that  aach  of  the 
following  requirements  tmder 
paragraphs  (f)(6)  (iii)(CK2)  (/)  and  [ii]  of 
this  section  have  been  met: 

[i]  The  incidents  of  noncompliance 
reported  in  the  state's  last  submitted 
monitoring  report  do  not  exceed  an 
annual  rate  of  9  per  lOOjOOO  juvenile 
population  of  the  state; 

(//]  An  acceptable  plan  has  been 
developed  to  eliminate  flie 
noncomphant  incidents  through  the 
enactment  or  enforcement  of  state  law, 
rule,  or  statewide  executive  or  judicial 
policy,  education,  the  pvovision  of 
alternatives,  or  other  effective  means. 

[Hi]  Exception.  When  the  annual  rate 
for  a  state  exceeds  9  inddents  of 
noncompliance  per  100,M>  juvenile 
population,  the  state  will  be  considered 
ineligible  for  a  fiiuling  of  fuU  compliance 
with  de  minimis  exceptions  undo-  the 
numerical  de  iwinhnia  standard  unless 
the  state  has  recently  enacted  chai^^ 
in  state  law  idiidi  havegime  Into  effect 
and  which  the  state  demonstrates  can 
reas(mably  be  eiqiected  to  have  a 
substantial,  significant  and  positive 
impact  on  the  state's  achieving  full 
(lOOK)  compliance  or  foil  ooo^lianGe 
with  de  minimis  pcceplinns  by  the  end 
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of  the  monitoring  period  immediately 
following  the  monitoring  period  under 
consideration. 

[iv]  Progress.  Beginning  with  the 
monitoring  report  due  by  December  31, 
1990,  any  state  whose  prior  full 
compliance  status  is  based  on  having 
met  the  numerical  de  minimis  standard 
set  forth  in  paragraph  (f)(6)(iii)(C)(2)(/) 
of  S  31.303,  must  annually  demonstrate, 
in  its  request  for  a  finding  of  full 
compliance  with  de  minimis  exceptions, 
continued  and  meaningful  progress 
toward  achieving  full  (100%)  compliance 
in  order  to  maintain  eligibihfy  for  a 
continued  finding  of  full  compliance 
with  de  minimis  exceptions. 

[v]  Request  Submission. 
Determinations  of  full  compliance  and 
full  compliance  with  de  minimis 
exceptions  are  made  annually  by  OJJDP 
following  submission  of  the  monitoring 
report  due  by  December  31  of  each 
calendar  year.  Any  state  reporting  less 
than  full  (100%)  compliance  in  any 
annual  monitoring  report  may  request  a 
finding  of  full  compliance  with  de 
minimis  exceptions  under  paragraph 
(f)(6)(iii)(C)  [1]  or  [2]  of  this  section.  The 
request  may  be  submitted  in  conjunction 
with  the  monitoring  report,  as  soon 
thereafter  as  all  information  required  for 
a  determination  is  available,  or  be 
included  in  the  annual  state  plan  and 
application  for  the  state's  Formula  Grant 
Award. 

(D)  Waiver.  [1]  Failiue  to  achieve 
substantial  compliance  as  defined  in 
this  section  shall  terminate  any  state's 
eligibility  for  Formula  Grant  hinds 
unless  the  Administrator  of  OJJDP 
waives  termination  of  the  state's 
eligibilify.  In  order  to  be  eligible  for  a 
waiver  of  termination,  a  state  must 
submit  a  waiver  request  which 
demonstrates  that  it  meets  the  standards 
set  forth  in  paragraph  (f)(6)(iii)(D)(i)  (/)- 
[v]  of  this  section: 

[i]  Agrees  to  expend  all  of  its  Formula 
Grant  Award  except  planning  and 
administration,  advisory  group  set  aside, 
and  Indian-tribe  pass-through  funds,  to 
achieve  compliance  with  section 
223(a)(14);  and 

[ii]  Diligentiy  carried  out  the  state's 
jail  and  lockup  removal  plan  as  set  forth 
in  paragraph  (f)(6)(iii)(A)(2)(//i)  of  this 
section;  and 

[Hi]  Submitted  an  acceptable  plan, 
based  on  an  assessment  of  current  jail 
and  lockup  removal  barriers  within  the 
state,  to  eliminate  noncompliant 
incidents;  and 

(;V)  Achieved  compliance  with  section 
223(a)(15)  of  tiie  JJDP  Act;  and 

[v]  Demonsfrates  a  commitment, 
through  appropriate  executive  or 
legislative  action,  to  achieving  full 
compliance. 


[2]  Failure  to  achieve  full  compliance 
as  defined  in  this  section  shall  terminate 
any  state's  eligibility  for  Formula  Grant 
funds  unless  the  Achninistrator  of  OJJDP 
waives  termination  of  the  state's 
eligibility.  In  order  to  be  eligible  for  this 
waiver  of  termination,  a  state  must 
request  a  waiver  and  demonstrate  that  it 
meets  the  standards  set  forth  in 
paragraphs  (f)(6)(iii)(D)(2)  [i]-{vii]  of  this 
section: 

[i]  Agrees  to  expend  all  of  its  Formula 
Grant  Award  except  planning  and 
administration,  advisory  group  set  aside, 
and  Indian  tribe  pass-through  funds,  to 
achieve  compliance  with  section 
223(a](14):  and 

[ii]  Removed  all  status  and 
nonoffender  juveniles  from  adult  jails 
and  lockups  as  set  forth  in  paragraph 
(f)(6)(iii)(A)(2)(7l  of  tiiis  section;  and 

[iif]  Made  meaningful  progress  in 
removing  other  juveniles  frY)m  adult  jails 
and  lockups  as  set  forth  in  paragraphs 
(f)(6](iii)(A](^(i7)  of  this  section;  and 

[iv]  Diligentiy  carried  out  the  state's 
jail  and  lockup  removal  plan  as  set  forth 
in  paragraph  (f)(6)(iii)(A)(2)(/«')  of  this 
section;  and 

[v]  Submitted  an  acceptable  plan, 
based  on  an  assessment  of  current  jail 
and  lockup  removal  barriers  within  the 
state,  to  eliminate  noncompUant 
incidents;  and 

[vi]  Achieved  compliance  with  section 
223(a)(15)  of  tiie  JJDP  Act;  and 

[vii]  Demonstrates  a  commitment, 
through  appropriate  execu^ve  or 
legislative  action,  to  achieving  full 
compliance. 

(E)  Waiver  Maximum.  A  state  may 
receive  a  waiver  of  termination  of 
eligibility  from  the  Administrator  under 
paragraph  (f)(6)(iii)(D)  [1]  and  [2]  of  this 
section  for  a  combined  maximum  of 
three  Formula  Grant  Awards.  No 
additional  waivers  will  be  granted. 
•        •        *        *        * 

(g)  Juvenile  Crime  Analysis.  Pursuant 
to  section  223(a)(8)  (A)  and  (B),  the  state 
must  conduct  an  analysis  of  juvenile 
crime  problems,  including  juvenile  gangs 
that  commit  crimes,  and  juvenile  justice 
and  delinquency  prevention  needs 
within  the  state,  including  those 
geographical  areas  in  which  an  Indian 
tribe  performs  law  enforcement 
functions. 


(j)  Minority  Detention  and 
Confinement.  Pursuant  to  section 
223(a)(23]  of  tiie  JJDP  Act,  states  must 
address  efforts  to  reduce  the  proportion 
of  juveniles  detained  or  confined  in 
secure  detention  facilities,  secure 
correctional  facilities,  jails  and  lockups 
who  are  members  of  minority  groups  if 
such  proportion  exceeds  the  proportion 


such  groups  represent  in  the  general 
population,  viz.,  youth  at  risk  for  secure 
confinement.  It  is  important  for  states  to 
approach  this  in  a  comprehensive 
manner.  Compliance  with  this  provision 
is  achieved  when  a  state  has  met  the 
requirements  set  forth  in  paragraphs  (j) 
(l)-(3)  of  this  section: 

(1)  Provide  documentation  in  the  State 
Plan  Juvenile  Crime  Analysis  to  indicate 
whether  minority  juveniles  are 
disproportionately  detained  or  confined 
In  secure  detention  or  correctional 
faciUties,  jails,  or  lockups  in  relation  to 
their  proportion  of  the  at  risk  youth 
population; 

(2)  Where  documentation  is 
imavailable,  or  demonstrates  that 
minorities  are  disproportionately 
detained  or  confined  in  relation  to  their 
proportion  in  the  at  risk  youth 
population,  states  must  provide  a 
strategy  for  addressing  the 
disproportionate  representation  of 
minority  juveniles  in  the  juvenile  justice 
system,  including  but  not  Umited  to: 

(i)  Assessing  the  differences  in  arrest, 
diversion,  and  adjudication  rates,  court 
dispositions  other  than  incarceration, 
and  the  rates  and  periods  of 
commitment  to  secure  facilities  of 
minority  youth  and  non-minority  youth 
in  the  juvenile  justice  system; 

(ii)  Increasing  the  availabilify  and 
improving  the  quality  of  diversion 
programs  for  minorities  who  come  in 
contact  with  the  juvenile  justice  system 
such  as  police  diversion  programs; 

(iii)  Providing  support  for  prevention 
programs  in  communities  with  a  high 
percentage  of  minority  residents  with 
emphasis  upon  support  for  community- 
based  organizations  that  serve  minority 
youth; 

(iv)  Providing  support  for  reintegration 
programs  designed  to  facilitate 
reintegration  and  reduce  recidivism  of 
minority  youths: 

(v)  Initiate  or  improve  the  usefulness 
of  relevant  information  systems  and 
disseminate  information  regarding 
minorities  in  the  juvenile  justice  system. 

(3)  Each  state  is  required  to  submit  a 
supplement  to  the  1988  Multi-Year  Plan 
for  addressing  the  extent  of 
disproportionate  representation  of 
minorities  in  the  juvenile  justice  system. 
This  supplement,  which  will  be 
submitted  as  a  component  of  the  1989 
Formula  Grant  Application  and  Multi- 
Year  Plan  Update,  must  include  the 
state's  assessment  of  disproportionate 
minority  representation,  and  a  workplan 
for  addressing  this  issue 
programmatically.  Where  data  is 
insv^cient  to  make  a  complete 
assessment,  the  workplan  must  include 
provisions  for  improving  the  information 
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collection  systems.  The  workplan,  once 
approved  by  OJJDP.  is  to  be 
implemented  as  a  component  of  the 
state's  1990  Formula  Grant  Plan. 

(4]  For  purposes  of  this  plan 
requirement,  minority  populations  are 
defined  as  members  of  the  following 
groups:  Asian  Pacific  Islanders;  Blacks; 
Hispanics;  and,  American  Indians. 

(k)  Pursuant  to  section  223{a)(24)  of 
the  JIDP  Act.  states  shall  agree  to  other 
terms  and  conditions  as  the 
Administrator  may  reasonably  prescribe 
to  assure  the  effectiveness  of  programs 
assisted  under  the  Formula  Grant. 
Tenence  S.  Donahue. 

Acting  Administrator.  Office  of  Juvenile      .'>., 
Justice  and  Delinquency  Prevention. 
[FR  Doa  89-18482  Filed  8-7-89:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

[OSMRE-EIS-25] 

Draft  Environmental  Impact  Statement 
on  the  Proposed  Permit  Application, 
Black  Mesa-Kayenta  Mine,  Navajo  and 
HopI  Indian  Reservations,  AZ; 
Cancellation  of  Public  Meeting 

In  the  matter  of  cancellation  of  public 
meeting  in  Window  Rock,  Arizona,  August 
11. 1989,  North  Conference  Room,  Navajo 
Tribal  Council  Chambers,  for  the  Draft 
Environmental  Impact  Statement  on  the 
Proposed  Permit  Application,  Black  Mesa- 
Kayenta  Mine;  Navajo  and  Hopi  Indian 
Reservations,  Arizona  {OSMRE^EIS-25). 
agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Cancellation  of  a  public  meeting 
in  Window  Rock,  Arizona. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE) 
published  in  the  Federal  Register,  Vol. 
54,  No.  114.  June  15. 1989,  a  notice  of 
availability  and  notice  of  public 


meetings  for  the  Black  Mesa-Kayenta 
Mine  draft  environmental  impact 
statement  (EIS).  Five  public  meetings 
were  scheduled  to  receive  public 
comments  on  the  draft  EIS.  The  meeting 
scheduled  for  Window  Rock,  Arizona, 
on  August  11, 1989,  is  hereby  cancelled. 
Four  public  meetings  will  therefore  be 
held  as  scheduled  on  the  dates  and 
locations  given  under  "DATES."  Written 
comments  on  the  draft  EIS  must  be 
received  by  4:00  p.m.  (MDT),  August  18. 
1989,  at  the  location  listed  below  under 
"ADDRESSES." 

dates:  Public  Meetings:  The  meeting 
scheduled  for  Window  Rock,  Arizona, 
on  August  11, 1989,  at  2:00  p.m.  (local 
time)  is  hereby  cancelled.  The  following 
public  meetings  will  be  held  to  receive 
comments  on  the  draft  EIS — 
August  7, 1989:  Flagstaff,  Arizona;  7  p.m. 
(local  time).  Best  Western  Little 
America  Motel.  American  "B" 
Conference  Room,  2515  East  Butler 
Avenue. 
August  8. 1989;  Moenkopi,  Arizona;  7 
p.m.  (local  time),  Moenkopi 
Community  Building. 


August  9, 1989:  Kykotsmovi,  Arizona;  2 

p.m.  (local  lime),  Hopi  Tribe  Council 

Chambers. 
August  10, 1989:  Kayenta,  Arizona:  7 

p.m.  (local  time),  Kayenta  Chapter 

House. 

ADDRESSES:  Written  comments  on  the 
draft  EIS  must  be  received  by  4:00  p.m. 
(m.d.t.),  August  18, 1989,  and  be  hand- 
delivered  or  mailed  to  Peter  A.  Rutledge, 
Chief  Federal  Programs  Division.  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  Western  Field  Operations, 
Brooks  Towers,  Second  Floor,  1020 15th 
Street.  Denver,  Colorado,  80202, 
Attention:  Sarah  E.  Bransom. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  E.  Bransom,  Black  Mesa-Kayenta 
mine  EIS  Project  Leader  (Telephone: 
(303)  844-2891)  at  the  Denver,  Colorado, 
location  given  under  "ADDRESSES." 

Dated:  August  4, 1989. 
Brent  Wahlquist, 

Assistant  Director.  Program  Policy. 
[PR  Doc.  89-18671  Filed  8-7-89:  8:45  am) 
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The  President 


Presidential  Documents 


Executive  Order  12686  of  August  4,  1989 

President's  Commission  on  Aviation  Security  and  Terrorism 


By  the  authonty  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  establish  a  Commission  on  Aviation 
Security  and  Terrorism,  it  is  hereby  ordered  as  follows: 

Section  1.  Establishment,  (a)  There  is  estabUshed  the  President's  Commission 
on  Aviation  Security  and  Terrorism  to  review  and  evaluate  policy  options  in 
connection  with  aviation  security,  with  particular  reference  to  the  destruction 
on  December  21,  1988,  of  Pan  American  World  Airways  Flight  103.  The 
Commission  shall  consist  of  seven  members  appointed  by  the  President.  Two 
members  shall  be  Senators,  and  two  shall  be  Members  of  the  House  of 
Representatives;  they  shall  represent  both  parties  equally.  The  President  shall 
consult  with  the  Majority  and  Republican  Leaders  of  the  Senate  and  the 
Speaker  and  Minority  Leader  of  the  House  of  Representatives  in  making 
appointments  from  the  Senate  and  House  of  Representatives,  respectively. 

(b)  The  President  shall  designate  a  Chairman  from  among  the  members  of  the 
Commission. 

Sec  2.  Functions,  (a)  The  Commission  shall  conduct  a  comprehensive  study 
and  appraisal  of  practices  and  policy  options  with  respect  to  preventing 
terrorist  acts  involving  aviation.  In  conducting  this  effort,  the  Commission 
shall  evaluate  the  adequacy  of  existing  procedures  for  aviation  security, 
compliance  therewith,  and  enforcement  thereof.  The  Commission  also  shall 
review  options  for  handling  terrorist  threats,  including  prior  notification  to  the 
public.  Further,  the  Commission  shall  investigate  practices,  policies,  and  laws 
with  respect  to  the  treatment  of  families  of  victims  of  terrorist  acts. 

(b)  Within  6  months  of  the  date  of  this  order,  the  Commission  shall  submit  a 
report  to  the  President,  which  shall  be  classified  if  necessary,  containing 
findings  and  recommendations.  If  the  Commission's  report  is  classified,  an 
unclassified  version  shall  be  prepared  for  public  distribution. 

Sec.  3.  Administration,  (a)  To  the  extent  permitted  by  law  and  fully  protecting 
intelligence  sources  and  methods  and  the  ongoing  investigations  into  the 
destruction  of  Pan  American  Worid  Airways  Flight  103  of  December  21, 1988, 
the  heads  of  executive  departments,  agencies,  and  independent  instiTimental- 
ities  shall  provide  the  Commission,  upon  request,  with  such  information  as  it 
may  require  for  purposes  of  carrying  out  its  functions. 

(b)  Members  of  the  Commission  appointed  from  among  private  citizens  may 
receive  compensation  for  their  work  on  the  Commission  at  the  daily  rate 
specified  for  GS-18  of  the  General  Schedule.  While  engaged  in  the  work  of  the 
Commission,  members  appointed  from  among  private  citizens  of  the  United 
States  may  be  allowed  travel  expenses,  including  per  diem  in  Heu  of  subsist- 
ence, as  authorized  by  law  for  persons  serving  intermittentiy  in  the  Govern- 
ment service  (5  U.S.C.  5701-5707). 

(c)  To  the  extent  permitted  by  law  and  subject  to  the  availability  of  appropria- 
tions, the  Department  of  Transportation  shall,  among  other  Administrative 
functions,  provide  the  Commission  with  administrative  services,  funds,  facili- 
ties, staff,  and  other  support  services  necessary  for  the  performance  of  its 
functions,  and  the  Secretary  of  Transportation  shall  perform  the  functions  of 
the  President  under  the  Federal  Advisory  Committee  Act,  as  amended  (5 
U.S.C.  App.  2),  except  that  of  reporting  to  the  Congress,  in  accordance  with  the 


32630      Federal  Register  /  Vol.  54.  No.  152  /  Wednesday,  August  9.  1989  /  Presidential  Documents 


guidelines  and  procedures  established  by  the  Administrator  of  General  Serv- 
ices. 

(d)  The  Commission  shall  adhere  to  the  requirements  set  forth  in  the  Federal 
Advisory  Committee  Act,  as  amended.  All  executive  branch  officials  assigned 
duties  by  the  Federal  Advisory  Committee  Act  shall  comply  with  its  require- 
ments with  respect  to  this  Commission. 


Sec.  4.  General  Provision.  The  Commission  shall  terminate  30  days  after 
submitting  its  report  to  the  President. 


[FR  Doc.  89-18760 
Filed  8-7-89;  2:50  pm] 
Billing  code  3195-01-M 


THE  WHITE  HOUSE, 
August  4,  1989. 


^ 


Editorial  note:  For  a  White  House  statement,  dated  Aug.  4,  on  the  estabHshment  of  the  Commis- 
sion, see  the  Weekly  Compilation  of  Presidential  Documents  (vol.  25,  no.  31). 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 
RIN3084-AA26 

Use  Of  Energy  Cost  and  Consumption 
Information  Used  in  Lat)eling  and 
Advertising  of  Consumer  Appliances; 
Ranges  of  Comparability  for 
Disliwashers 

AQENCV:  Federal  Trade  Commission. 
action:  Final  rule. 

summary:  The  Federal  Trade 
Commission  amends  its  appliance 
labeling  rule  by  revising  the  ranges  of 
comparability  used  on  required  labels 
for  dishwashers. 

Under  the  rule,  each  required  label  on 
a  covered  appliance  must  show  a  range, 
or  scale,  indicating  the  range  of  energy 
costs  or  efBciencies  for  all  models  of  a 
size  or  capacity  comparable  to  the 
labeled  mode.  This  notice  publishes  the 
new  range  figures,  which,  under 
§  §  305.10, 305.11  and  305.14  of  the  rule, 
must  be  used  on  labels  on  dishwashers 
manufactured  on  and  after  November  7, 
1989,  and  in  advertising  of  dishwashers 
beginning  November  7, 1989.  Properly 
labeled  dishwashers  manufactured  prior 
to  the  effective  date  need  not  be 
relabeled.  Catalogs  printed  prior  to  the 
effective  date  in  accordance  with  16 
CFR  305.14  need  not  be  revised. 
EFFECnvE  date:  November  7. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington.  DC  20580. 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)  > 


Federal  Register 
Vol.  54.  No.  152 
Wednesday,  August  9,  1980 


required  the  Federal  Trade  Commission 
to  consider  labeling  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 
categories  of  appliances.  Dishwashers 
are  included  as  one  of  the  categories. 
Before  these  labeling  requirements  may 
be  prescribed,  the  statute  requires  the 
Department  of  Energy  ("DOE")  to 
develop  test  procedures  that  measure 
how  much  energy  the  appUances  use.  In 
addition,  DOE  is  required  to  determine 
the  representative  average  cost  a 
consumer  pays  for  the  different  types  of 
energy  available. 

On  November  19, 1979,  the 
Commission  issued  a  final  rule  * 
covering  seven  of  the  thirteen  appliance 
categories,  including  dishwashers.  The 
rule  requires  that  energy  costs  and 
related  information  be  disclosed  on 
labels  and  in  retail  sales  catalogs  for  all 
dishwashers  presently  manufactured. 
Certain  point-of-sale  promotional 
materials  must  disclose  the  availability 
of  energy  usage  information.  If  a 
dishwasher  is  advertised  in  a  catalog 
from  which  it  may  be  purchased  by 
cash,  charge  account  or  credit  terms, 
then  on  each  page  of  the  catalog  that 
lists  the  product  shall  be  included  the 
range  of  estimated  annual  energy  costs 
for  the  product  The  required  disclosures 
and  all  claims  concerning  energy 
consumption  made  in  writing  or  in 
broadcast  advertisements  must  be 
based  on  the  results  of  the  DOE  test 
procedures. 

Section  305.8(b]  of  the  rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.'  The  data 
submitted  by  manufacturers  are  based, 
in  part,  on  the  representative  average 
imit  cost  of  the  type  of  energy  used  to 
run  the  appliances  tested.  According  to 
section  305.9  of  the  rule,  these  average 
energy  costs,  which  are  provided  by 
DOE  will  be  periodically  revised  by  the 
Commission,  but  not  more  often  than 
annually.  Because  the  costs  for  the 
various  types  of  energy  change  yearly, 
and  because  manufacturers  regularly 
add  new  models  to  their  lines,  improve 
existing  models  and  drop  others,  the 


data  base  from  which  the  ranges  of 
comparability  are  calculated  is 
constantly  changing.  To  keep  the 
required  information  in  line  with  these 
changes,  the  Commission  is  empowered 
under  §  305.10  of  the  rule,  to  publish  new 
ranges  (but  not  more  often  than 
atmually]  if  an  analysis  of  the  new  data 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%. 

The  new  figures  for  the  estimated 
annual  costs  of  operation  for 
dishwashers,  which  were  calculated 
using  the  1989  representative  average 
energy  costs  published  by  DOE  on 
December  7, 1988,*  have  t>een  submitted 
and  have  been  analyzed  by  the 
Commission.  New  ranges  based  upon 
them  are  herewith  pubhshed. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Appendix  C  of  its 
Appliance  Labeling  Rule  by  publishing 
the  following  ranges  of  comparability  for 
use  in  the  labeling  and  advertising  of 
dishwashers  beginning  November  7. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling, 
Reporting  and  recordkeeping 

requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305-{  AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Audiority:  Sec.  324  of  the  Energy  Policy  and 
ConBervation  Act  (Pub.  L  94-163J  (1975).  as 
amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act  (Pub.  L 100-12)  (1987),  and 
the  National  Appliance  Energy  Conservation 
Amendments  of  1988,  (Pub.  L 100-357)  (1988). 
42  U.S.C.  6294;  sec.  553  of  the  Administrative 
Procedure  Act  5  U.S.C.  553. 

Appendix  C  to  Part  305  [Amended] 

2.  In  Appendbc  C,  paragraph  1  and  the 
introductory  test  in  paragraph  2  are 
revised  to  read  as  follows; 


'  Public  Law  94-163, 89  Stat  871  (Dec.  22, 1975). 


«44  FR  66466. 16  CFR  part  305  (Nov.  19, 1979).  On 
December  10. 1987  (52  FR  46888).  the  Commission 
amended  tiie  Appliance  Labeling  Rule  l>y  extending 
coverage  to  include  central  air  conditioners  and 
heat  pumps. 

*  Reports  for  dishwashers  are  due  by  June  1. 


*  53  FR  48349.  The  cost  of  electricity  was 
published  as  7.70  cents  per  kilowatt-hour  For 
natural  gas:  55.2  cents  for  therm:  For  propanr.  77 
cents  per  gallon:  For  no.  2  heating  oil:  78  cents  (ler 
gaUon. 
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Appendices  to  Part  305 


Appendix  C— Dishwashers 

1.  Range  Information:  "Compact"  includes 
countertop  dishwasher  models  with  a 
capacity  of  fewer  that  eight  [8)  place  settings. 

"Standard"  includes  portable  or  built-in 
dishwasher  models  with  a  capacity  of  eight 
(8)  or  more  place  settings. 

Place  settings  shall  conform  to  AHAM 
Specification  DE-1  for  chinaware,  flatware 
and  serving  pieces.  Load  patterns  shall 
conform  to  the  operating  normal  for  the 
model  being  tested. 


compa- 
rabiii^ 

Ranges  of  estniated  yearly  energy  costs 

Electricalty  heated 
water 

Natural  gas  heated 
water 

Low 

High 

Low 

Higt) 

Com- 
PKt 

Stand- 
ard  

$39.00 

$78.00 

$22.00 

$41.00 

>  No  data  submrtted 

2.  Yearly  Cost  Information:  Estimates  on 
the  scales  are  based  on  a  national  average 
electic  rate  of  7.70f  per  kilowatt  hour,  a 
national  average  natural  gas  rate  of  55.2t  per 
therm,  and  eight  loads  of  dishes  per  week. 
*        •        *        •        • 

Donald  S.  Clark, 

Secr?tarv. 

[FR  Doc.  89-18619  Filed  8-^-80: 8:45  am] 

MLLNn  CODE  8790-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21 CFR  Parts  510  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  [FDA]  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  name  for  a  new 
animal  drug  application  (NADA]  from 
DuPont  Pharmaceuticals,  Inc.,  to  Dupont 
Pharmaceuticals. 
EFFECnVE  date:  August  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 

Veterinary  Medicine  (HFV-130),  Food 

and  Drug  Administration,  5600  Fishers 

Lane,  Rockville.  MD  20857, 301-443- 

1415. 

SUFFLEMENTARV  INFORMATION:  The 

agency  has  been  informed  by  E.I. 
DuPont  de  Nemours  &  Co.,  sponsor  of 
NADA  35-825,  which  provides  for  use  of 


naloxone  hydrochloride  injection  as  a 
narcotic  antagonist  in  dogs,  that  it  has 
transferred  the  ownership  of  the  NADA 
from  its  subsidiary,  DuPont 
Pharmaceuticals,  Inc.,  P.O.  Box  363, 
Manati,  PR  00701.  to  DuPont 
Pharmaceuticals,  One  Rodney  Square, 
Wilmington,  DE  19898. 

Accordingly,  the  agency  is  amending 
the  lists  of  sponsors  of  approved 
NADA's  in  21  CFR  5l0.600(c]  to  remove 
the  entries  for  DuPont  Pharmaceuticals, 
Inc.  (the  firm  no  longer  sponsors  an 
approved  NADA].  Additionally,  the 
agency  is  amending  21  CFR  522.1462(b] 
to  reflect  .the  change  of  sponsor  name. 

List  of  Subjects 


21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  510  and  522  are  amended  as 
follows:  I 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows: 

Authority:  Sees.  512, 701(a]  (21  U.S.C.  360b, 
371(a)):  21  CFR  5.10  and  5.83. 

§510.600    [Amended] 

2.  Section  510.600  TVomes,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
"DuPont  Pharmaceuticals,  Inc."  and  in 
paragraph  (c](2]  by  removing  the  entry 
"000590". 

PART  522— IMPLANTATICN  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

3.  The  authority  citation  for  21  CFR 
Part  522  continues  to  read  as  follows: 

Authority:  Sec.  512(1),  82  Stat.  347  (21  U.S.C. 
360b(i]);  21  CFR  5.10  and  5.83. 

§522.1462   [Amended] 

4.  Section  522.1462  Naloxone 
hydrochloride  injection  is  amended  in 
paragraph  (b)  by  removing  the  entry 
"000590"  and  adding  in  its  place 
"000056". 


Dated:  August  3, 1989. 
Robert  C  Livingston, 

Deputy  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  89-18591  Filed  8-4^89;  8:45  am] 
BILUNQ  CODE  41S0-01-M 


21  CFR  Part  524 


Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs  Not  Subject  to 
Certification;  Nystatin,  Neomycin, 
Thiostrepton,  Triamcinolone 
Acetonide  Ointment 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA]  sponsored  by 
Norden  Laboratories,  Inc.  The  NADA 
provides  for  the  use  of  a  nystatin, 
neomycin,  thiostrepton,  triamcinolone 
acetonide  ointment  for  dogs  and  cats  for 
the  treatment  of  acute  and  chronic  otitis, 
interdigital  cysts  and  management  of 
dermatologic  disorders,  and  for  dogs  for 
the  treatment  of  anal  gland  infections. 

EFFECTIVE  DATE:  August  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  K.  Woods,  Center  for  Veterinary 
Medicine  (HFV-114],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857, 301-443-3420. 

SUPPLEMENTARY  INFORMATION:  Norden 

Laboratories,  Inc.,  Lincoln,  Nebraska 
68501,  filed  NADA  140^79  which 
provides  for  the  use  of  a  nystatin, 
neomycin,  thiostrepton,  triamcinolone 
acetonide  ointment  for  the  treatment  of 
acute  and  chronic  otitis  of  varied 
etiologies,  in  interdigital  cysts  in  cats 
and  dogs,  in  anal  gland  infections  in 
dogs,  and  for  the  management  of 
dermatologic  disorders  characterized  by 
inflammation  and  dry  or  exudative 
dermatitis,  particularly  those  caused, 
complicated,  or  threatened  by  bacterial 
or  candidal  [Candida  albicans) 
infections.  It  is  also  of  value  in 
exzematous  dermatitis,  contact 
dermatitis,  and  seborrheic  dermatitis, 
and  as  an  adjunct  in  the  treatment  of 
dermatitis  due  to  parasitic  infestation. 

The  NADA  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval  by  adding  a  new  sponsor  to 
§  524.1600a  in  paragraph  (b)  (21  CFR 
524.1600a(b]).  The  basis  of  approval  is 
described  in  the  freedom  of  iiiformation 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20]  and  §  514bll(e](2](ii]  (21 
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CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  e^tivaiess  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l](i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  MetScine,  21 
CFR  Part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

1.  The  auUiority  citation  for  21  CFR 
Part  524  continues  to  read  as  follows: 

Authority:  Sec.  512(i^  82  StaL  347  (21  U.S.C. 
360b(i]);  21  CFR  5.10  and  5.83. 

2.  Section  524.ie00a  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


§  524.1600a    Nystatin,  neomycin, 
thiostrepton,  and 


(b)  Sponsor.  See  Nos.  011519. 025463, 
051259.  and  053501  in  {  510.600(c)  of  this 
chapter. 
***** 

Dated:  August  1, 1989. 
Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  89-18590  Filed  8-8-eg;  8:45  am] 
BtUHM  CODE  4160-01-M 


21  CFR  Parts  556  and  558 

Animal  Drugs,  Feeds,  and  Related 
Products;  Monensin 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Elanco 
Products  Co.  The  supplemental 


application  provides  for  the  use  of 
monensin  in  Type  C  medicated  feed  for 
the  prevention  of  certain  forms  of 
coccidiosis  in  goats.  The  regulations  are 
also  amended  to  establish  a  tolerance 
for  monensin  residues  in  edible  goat 
tissues. 

EFFECTIVE  DATE:  August  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration.  5600  Fish6rs  Lane, 
Rockville.  MD  20857, 301-443-4913. 

SUPPLEMENTARY  INFORMATION:  Elanco 
Products  Co..  a  division  of  Eli  Lilly  & 
Co.,  Lilly  Corporate  Center. 
Indianapolis,  IN  46285.  filed  a 
supplement  to  NADA  95-735  to  provide 
for  the  use  of  a  60-gram-per-pound 
monensin  Type—  A—  article—  to— 
make—  a—  20-gram-per-ton  Type  C 
medicated  feed  used  for  the  prevention 
of  coccidiosis  caused  by  Eimeria 
crandalUs,  R  christenseni,  and  E. 
ninakohlyakimovae  in  goats  maintained 
in  confinement.  The  application  is 
approved  and  21  CFR  556.420  is 
amended  to  establish  a  tolerance  for 
residues  of  monensin  in  the  edible 
tissues  of  goats.  In  addition.  21  CFR 
558.4  is  amended  to  reflect  the 
exemption  from  the  requirements  of  a 
medicated  feed  application  for  this  use. 
and  21  CFR  558.355  is  amended  to  reflect 
approval  of  the  application.  The  basis 
for  approval  is  discussed  in  the  freedom 
of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20]  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)],  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Room.  4-62. 5600 
Fishers  Lane,  Rockville,  MD  20857,  from 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
enviroiunental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  556 
Animal  drugs,  Foods. 


21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Pood, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dtugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
Parts  556  and  558  are  amended  as 
follows: 

PART  55fr-TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS  IN 
FOOD 

1.  The  authority  citation  for  21  CFR 
Part  556  continues  to  read  as  foUows: 

Authority:  Section  512. 82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  5.83. 

2.  Section  556.420  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§556.420    Monmsin. 

(a)  Cattle  and  goats.  A  tolerance  of 
0.05  part  per  million  is  established  for 
negligible  residues  of  monensin  in  the 
edible  tissues  of  cattle  and  goats. 


PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Autliority:  Sec.  512. 82  Stat.  343-351  (21 
U.S.a  360b];  21  CFR  5.10  and  5J3. 

§558.4   [AmendKll 

4.  Section  558.4  Medicated  feed 
applications  is  amended  in  paragraph 
(d)  in  the  table  "Category  I"  for  the  entry 
"Monensin"  by  revising  the  entry  under 
the  heading  "Assay  limits  percent '  type 
B/C  *"  to  read  "Chickens:  75-125:  Cattie: 
5-10  g/ton  80-120;  Cattle:  10-30  g/ton 
85-115;  Goats:  20  g/ton  85-115;  Liq.  feed: 
80-120." 

5.  Section  558.355  is  amended  by 
adding  new  paragraphs  (b)(14),  (d)  (3). 
(10),  and  (11),  and  (f)(6]  to  read  as 
follows: 

§558.355    Moneiwin. 

***** 

(b)  *  *  • 

(14)  To  000986: 60  grams  per  pound,  as 
monensin  sodium,  paragraph  (f)(e)  of 
this  section. 
***** 

(d)  *  •  • 

(3)  Type  C  goat  feeds  shall  bear  an 
expiration  date  of  30  days  after  date  of 
manufacture. 

*        *        ♦       ♦        ♦ 

(10)  The  labeling  of  all  Type  A  articles 
and  Type  B  feeds  (liquid  and  dry) 
containing  monensin  intended  for  use  in 
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goats  shall  bear,  in  addition  to  the 
caution  statement  in  paragraph  (d](6]  of 
this  section,  the  following  caution 
statements: 

(i)  Monensin  medicated  goat  feed  is 
safe  for  use  in  goats  only.  Consumption 
by  unapproved  species  may  result  in 
toxic  reactions. 

(ii)  Feeding  undiluted  or  mixing  errors 
resulting  in  high  concentrations  of 
monensin  could  be  fatal  to  goats. 

(iii)  Must  be  thoroughly  mixed  in 
feeds  before  use. 

(iv)  Do  not  feed  undiluted. 

(v)  Do  not  exceed  the  levels  of 
monensin  recommended  in  the  feeding 
directions,  as  reduced  average  daily 
gains  may  result. 

(11}  The  labeling  of  complete  feeds 
containing  monensin  intended  for  use  in 
goats  shall  bear  the  caution  statements 
specified  in  paragraphs  (d)(6}  and  (d)(10) 
(i)  and  (v)  of  this  section. 
•        •        *        •       • 

(fl*  •  * 

(6)  Goats— {i)  Amount  per  ton. 
Monensin,  20  grams. 

[a]  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by 
Eimeria  crandallis,  E.  christenseni,  and 
E,  ninakohlyakimovae. 

[b]  Limitations.  [1)  Feed  only  to  goats 
being  fed  in  confinement.  Do  not  feed  to 
lactating  goats.  Feed  continuously  in 
Type  C  feed  as  monensin  sodium.  Type 
C  feeds  may  be  manufactured  from 
monensin  liquid  Type  B  feeds.  The 
liquid  Type  B  feeds  have  a  pH  of  4.3  to 
7.1  and  their  labels  must  bear 
appropriate  mixing  directions.  Mixing 
directions  for  liquid  Type  B  feeds  stored 
in  recirculating  tank  systems  are: 
Recirculate  immediately  prior  to  use  for 
no  less  than  10  minutes,  moving  not  less 
than  1  percent  of  the  tank  contents  per 
minute  from  the  bottom  of  the  tank  to 
the  top.  Recirculate  daily,  as  directed  in 
this  paragraph,  even  when  Type  B  feed 
is  not  used.  Mixing  directions  for  liquid 
Type  B  feeds  stored  in  mechanical,  air, 
or  other  agitation-type  tank  systems  are: 
Agitate  immediately  prior  to  use  for  not 
less  than  10  minutes,  creating  a 
turbulence  at  the  bottom  of  the  tank  that 
is  visible  at  the  top.  Agitate  daily,  as 
directed  in  this  paragraph,  even  when 
Type  B  feed  is  not  used.  The  liquid  Type 
B  feed  must  bear  directions  to  mix 
thoroughly  with  grain  and/or  roughage 
prior  to  feeding  and  must  bear  caution 
statement  as  follows:  Inadequate  mixing 
(recirculation  or  agitation),  of  Uquid 
Type  B  feeds  has  resulted  in  increased 
monensin  concentration  which  could  be 
fatal  to  goats. 

[2]  An  approved  positionally  stable 


monensin  liquid  Type  B  feed  will  not  be 
subject  to  the  reqidrements  for  mixing 

directions  and  cautionary  labeling 
prescribed  in  paragraph  (f)(3](i)(^](^]  of 
this  section.  A  manufactiu-er  may  secure 
approval  of  a  positionally  stable  liquid 
Type  B  feed  by  [I]  either  filing  an  NADA 
for  the  product  or  by  establishing  a 
master  file  containing  data  to  support 
the  stability  of  its  product;  [if] 
authorizing  the  agency  to  reference  and 
rely  upon  the  data  in  the  master  file  to 
support  approval  of  a  supplemental 
NADA  to  establish  positional  stability; 
and  [iii]  requesting  No.  000986  in 
S  510.600(c)  of  this  chapter  to  file  a 
supplemental  NADA  to  provide  for  the 
use  of  its  monensin  Type  A  article  in  the 
manufacture  of  the  liquid  Type  B  feed 
speciHed  in  the  appropriate  master  file. 
If  the  data  demonstrate  the  stability  of 
the  Uquid  Type  B  feed  described  in  the 
master  file,  the  agency  will  approve  the 
supplemental  NADA  Approval  of  the 
Type  B  feed  need  not  be  published  in 
the  Federal  Register  because  approval 
will  not  affect  or  alter  the  content  of  the 
regulation.  The  approval  will,  however, 
provide  a  basis  for  the  individual  liquid 
feed  manufacturer  to  submit,  and  for  the 
agency  to  approve,  a  medicated  feed 
application  under  section  512(m]  of  the 
act  for  the  liquid  T^pe  B  feed.  A 
manufacturer  who  seeks  to  market  a 
positionally  unstable  monensin  liquid 
Type  B  feed  with  mixing  directions 
different  from  the  standard  established 
in  paragraph  (f)(6)(i)(Z7)(i)  of  this  section 
may  also  follow  tMs  procedure, 
(ii)  [Reserved] 

Dated:  August  2. 1689. 

Gerald  B.  Guest, 

Director,  Center  for  Veterinary  Medicine. 
[PR  Doc.  89-18589  Paed  8-8-89;  8:45  am] 

BtUJNO  CODE  416IHI14I 


21  CFR  Part  558 


New  Animal  Druga  for  Uae  in  Animal 
Feeda;  Maduramldn  Ammonium  With 
Bacitracin  Methylene  Disallcylate 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  American 
Cyanamid  Co.  The  application  provides 
for  use  of  currently  approved 
maduramicin  ammonium  1  percent  Type 
A  medicated  articles  and  bacitracin 
methylene  disallcylate  25, 40.  or  50 


grams  per  pound  Type  A  articles  to 
make  combination  dnig  Type  C 
medicated  feeds.  The  feeds  are  for  the 
prevention  of  coccidiosis  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  broiler 
chickens. 

EFFECTIVE  DATE:  AugUBt  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

James  F.  McCormack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administratton,  5600  Fishers 
Une,  Rockville,  MD  20857,  301-443- 
4317. 

SUPPIf  MENTARY  INFORMATION: 

American  Cyanamid  Co.,  Berdan  Ave.. 
Wayne,  NJ  07470,  is  the  sponsor  of 
NADA  140-823  which  provides  for 
combining  Cygro*  (maduramicin 
ammonium)  1  percent  Tjrpe  A  medicated 
articles  with  BMD*  (bacitracin 
methylene  disallcylate]  25, 40,  or  50 
grams  per  pound  Type  A  articles  to 
make  Type  C  medicated  broiler  feeds. 
The  Type  C  broiler  feeds  contain  4.54  to 
5.45  grams  of  maduramicin  ammonium 
activity  with  4  to  50  grams  of  bacitracin 
activity  per  ton  for  the  prevention  of 
coccidiosis  caused  by  Eimeria 
acervulina,  E.  tenella,  E.  brunetti,  E. 
maxima,  E.  necatrix,  and  E.  mivati,  and 
for  increased  rate  of  weight  gain  and 
improved  feed  efficiency.  The  NADA  is 
approved  and  21  CFR  558.76  is  amended 
by  adding  new  paragsaph  (d)(3)(xiv]  and 
21  CFR  558.340  is  amended  by  adding 
new  paragraph  (c)(3)  to  reflect  the 
approval. 

Maduramicin  ammonium  and 
bacitracin  methylene  disallcylate  are 
new  animal  drugs  used  in  separately 
approved  Type  A  articles  to  make  a 
combination  drug  Type  C  feed. 
Maduramicin  ammonium  is  a  category  II 
drug  which,  as  provided  in  21  CFR  558.4, 
requires  an  approved  form  FDA-1900  for 
making  a  Type  C  feed  from  a  Type  A 
article  as  in  the  NADA  as  approved  and 
in  the  regulations  as  amended  in  21  CFR 
558.340. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)], «  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 
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The  agency  has  determined  under  21 
CFR  25.24(d)(l](u)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  Part 
558  is  amended  as  follows: 

PART  558-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authority:  Sec.  512. 82  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.76  is  amended  by 
adding  new  paragraph  (d)(3)(xiv)  to  read 
as  follows: 

§55«.76    Bacitracin  methylene  dtoalteytote. 

*  •        •        *        • 

(d)  *  •  * 
(3)  •  *  * 

(xiv)  Maduramicin  ammonium  as  in 
§  558.340. 

3.  Section  558.340  is  amended  by 
adding  new  paragraph  (c)(3)  to  read  as 
follows: 

5  558,340    Maduramicin  ammonium. 

♦  •        *        •        » 

(c)  *  *  * 

(3)  Amount.  4.54  to  5.45  grams  per  ton 
(5  to  6  parts  per  million)  with  bacitracin 
methylene  disahcylate  4  to  50  grams  per 
ton. 

(i)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria 
acervulina,  E.  tenella,  E.  brunetti,  E. 
maxima,  E.  necatrix,  and  E.  mivati;  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

(ii)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Do  not  feed  to  laying  hens.  Withdraw  5 
days  before  slaughter.  Bacitracin 
methylene  disallcylate  as  provided  by 
No.  046573  in  9  510.e00(c)  of  diis  chapter; 
maduramicin  ammonium  as  provided  by 
No.  010042  in  §  510.600(c)  of  this  chapter. 

Dated:  August  3, 1989. 
Geiald  B.  Guest. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  89-18588  Filed  8-8-89;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Penaion  and  Welfara  Benefita 
Adminlatration 

29  CFR  Part  2589 

nnal  Regulation  Relating  to  CMI 
Penaltlea  Under  FERSA  Section 
8477(eKlKB) 

AOENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Final  regulation. 

SUMMARY:  This  document  contains  a 
final  regulation  that  sets  forth  the 
manner  in  which  the  Department  of 
Labor  (the  Department)  intends  to 
assess  civil  penalties  under  section  8477 
of  the  Federal  Employees'  Retirement 
System  Act  of  1986  (FERSA  or  the  Act) 
against  parties  in  interest  who  engage  in 
prohibited  transactions  with  the  Federal 
Thrift  Savings  Fund  established  under 
FERSA.  The  final  regulation  adopts  the 
definitions  of  terms  and  procedures 
established  for  assessment  of  civil 
penalties  under  section  502(i)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  29  CFR  Part  2560.5021-1  and 
Part  2570,  Subpart  A  (53  FR  37474. 
Monday,  September  26, 1988).  The 
regulation  will  affect  parties  in  interest 
such  as  participants  in  the  Federal  Thrift 
Savings  Fund  and  the  Fund's  fiduciaries 
and  service  providers. 

EFFECTIVE  DATE:  September  8, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  E.  Rees,  Plan  Benefits  Security 
Division.  Office  of  the  Solicitor,  (202) 
523-9141,  U.S.  Department  of  Labor, 
Washington,  DC  20210  or  David  Lurie, 
Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  (202)  523-8671. 
U.S.  Department  of  Labor,  Washington. 
DC  20210. 

SUPPLEMENTARY  INFORMATION:  On 

September  26, 1988,  the  Department  of 
Labor  published  a  proposed  regulation 
at  53  FR  37485  which  is  intended  to 
provide  definitions  of  terms  and 
procedures  for  assessing  civil  penalties 
against  parties  in  interest  who  engage  in 
prohibited  transactions  with  the  Federal 
Thrift  Savings  Fund.  The  Department 
received  no  comments  on  the  proposed 
regulation  and  therefore  pubUshes  the 
regulation  as  proposed  for  the  reasons 
explained  below. 

Background 

In  1986  Congress  passed  the  Federal 
Employees'  Retirement  System  Act 
(FQISA).  as  amended.  5  U.S.C.  8401  et 


seq.,  ^  which  established  a  retirement 
system  for  most  civilian  federal 
employees  hired  after  December,  1983, 
and  which  provided  for  participation  by 
certain  other  federal  employees.  Section 
8437  of  FERSA  established  a  Thrift 
Savings  Fund  (the  Fund)  which  consists 
of  all  employee  and  government 
contributions  into  the  system,  and  the 
net  earnings  of  the  Fund.  Section  8477(c) 
of  FERSA  prohibits  certain  transactions 
between  the  Fund  and  a  "party  in 
interest"  (as  defined  in  section 
8477(a)(4)  of  the  Act)  wiUi  respect  to  the 
Fund.  In  section  8477(e)(l)(B],  Congress 
granted  the  Secretary  of  Labor  the 
authority  to  assess  civil  penalties 
against  parties  in  interest  who  engage  in 
prohibited  transactions  with  the  Fund. 
Pursuant  to  sections  8477(e)(1)(B)  and 
8477(f),  the  Secretary  is  issuing  this 
regulation  to  carry  out  the  Department's 
FQ^SA  civil  penalty  functions. 

Definition  of  Terms  for  FERSA  Civil 
Penalty  Proceedings 

Pursuant  to  section  8477(e)(1)(B)  of  the 
Act.  die  regulation  at  29  CFR  2589.1(a) 
provides  that  the  initial  penalty  imder 
section  8477(e)(1)(B)  is  five  percent  of  the 
"amount  involved"  in  each  transaction 
for  each  year  or  part  thereof  during 
which  the  prohibited  transaction 
continues.  However,  if  the  prohibited 
transaction  is  not  corrected  during  the 
"correction"  period,  the  civil  penalty 
may  be  in  an  amoimt  not  more  than  one 
hundred  percent  of  the  "amount 
involved." 

Section  8477(e)(l)(B]  adopts  the 
meaning  given  the  terms  "amount 
involved"  and  "correction"  in  the 
prohibited  transaction  excise  tax 
provisions  of  the  Internal  Revenue  Code 
(die  Code  or  IRC).  These  Code 
provisions  were  also  adopted  for 
purposes  of  section  502(i)  of  ERISA 
which  provides  for  assessment  of  civil 
penalties  against  parties  in  interest  with 
respect  to  prohibited  transactions 
involving  ERISA-covered  welfare  plans 
and  pension  plans  which  are  not 
"qualified"  plans  under  the  Code.  On 
September  26, 1988,  at  29  CFR  2560.5021- 
1.  the  Department  issued  a  regulation 
interpreting  section  502(i)  which  adopts 


>  Sections  8401  through  8479  of  Title  S,  United 
Stales  Code  (U.S.C).  were  enacted  by  Congress  at 
section  101(a)  of  FERSA.  The  Act  itself  provides  no 
independent  numbering  system  for  these  provisions, 
but  directly  assigns  the  chapter  and  section 
numbers  under  which  those  provisions  are  to  be 
codified  in  Title  5  of  the  United  Stales  Code.  For 
purposes  of  clarity  and  convenience,  therefore,  this 
preamble  references  the  provisions  of  FERSA  by 
using  the  U.S.C.  section  numbers  which  Congresf 
assigned  to  ti.em  in  the  Act.  Thus,  for  example,  the 
following  reference  to  "section  8437  of  FERSA"  is  to 
Title  S  U.S.C.  8437. 
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the  definibons  of  "amount  involved" 
and  "correction"  as  set  forth  in  the  Code 
and  applicable  IRC  regulations.  The 
Department'!  regulations  under  S02(i) 
also  adopt  the  definition  of  "correction 
period"  and  the  method  of  computation 
of  penalties  from  the  IRC  regulations. 

In  light  of  the  express  Congressional 
intent  that  the  prohibited  transaction 
penalty  provisions  of  FERSA  and  ERISA 
be  interpreted  consistently  with  the 
parallel  Code  provisions,  the 
Department  has  determined  to  adopt  the 
interpretations  set  forth  at  29  CFR 
2560.S02i-l(bHa]i  which  provide  the 
terms  for  assessment  of  QUSA  section 
502(i)  civil  penalties,  for  purposes  of 
prohibited  transaction  penalty 
proceedings  under  FERSA  section 
8477(e)(1)(B).  See  29  CFR  2589.1(a). 

Procedures  for  the  Assessment  of  Civil 
Penalties  Under  FERSA 

Section  8477(e)(1)(B)  of  FERSA  grants 
the  Secretary  of  Latwr  the  authority  to 
assess  the  FERSA  prohibited 
transaction  civil  penalties,  and  under 
section  8477(0.  the  Secretary  may 
prescribe  regiilations  to  implement  civil 
penalty  procedures.  The  Department 
believes  that  it  is  appropriate  to 
administer  the  various  civil  penalty 
provisions  under  its  authority 
consistently.  After  careful  review,  the 
Department  has  decided  that  the 
procedural  regulations  at  29  CFR  Part 
2570,  Subpart  A,  which  provide  for 
assessment  of  ERISA  section  502(i)  civil 
penalties,  are  equally  appropriate  for 
civil  penalty' proceedings  under  FERSA 
section  B477(e)(l)(B).  The  Department 
therefore  adopts  29  CFR  Part  257a 
Subpart  A,  as  the  rules  of  procedure 
applicable  to  prohibited  transaction 
penalty  proceedings  under  FERSA 
section  B477(e)(l)CB).  See  29  CFR 
2589.1(b}. 

Regulatory  FlexilHlity  Act 

The  Regulatory  Flexibility  Act 
imposes  certain  requirements  with 
respect  to  rules  which  would  have 
significant  impact  on  a  substantial 
number  of  small  entities.  A  "rule"  under 
the  Regulatory  Flexibility  Act  is  one  for 
which  a  general  notice  of  proposed 
rulemaking  is  required  under  section 
553(b)  of  the  Administrative  Procedure 
Act.  Under  section  553(b)  of  the 
Administrative  Procedure  Act  a  general 
notice  of  proposed  rulemaking  is  not 
required  for  rules  of  agency 
organization,  procedure  or  practice. 
Thus,  such  rules  are  excluded  from  the 
definition  of  "rule"  under  the  Regulatory 
Flexibility  Act  Since  the  procedural 
reflation  (29  CFR  2589.1(b))  is  a  rule  of 
agency  procedure  or  practice  it  is  thus 


not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act. 

The  Department  has  also  determined 
that  the  interpretative  regulation  at  29 
CFR  258g.l(a)  will  not  have  any 
significant  impact  on  a  substantial 
number  of  small  entities,  and  contains 
no  reporting  and  disclosure 
requirements.  The  pifmary  piupose  of 
the  regulation  is  to  deter  individuals 
who  manage  the  Thrift  Savings  Fund 
from  engaging  in  prc^ibited 
transactions,  e.g.,  from  using  such  assets 
for  their  own  benefit  To  that  extent,  the 
regulation  will  enable  the  Department  to 
assess  civil  penalties  on  those 
individuals  who  are  found  to  be 
violating  the  FERSA  prohibited 
transaction  provisions. 

Based  on  anticipated  enforcement 
experience  under  section  502(i)  of 
ERISA,  and  taking  into  account  both  the 
difference  in  nature  of  the  Thrift  Savings 
Fund  under  FERSA  as  compared  to 
private  sector  plans  subject  to  section 
502(i)  of  ERISA  as  well  as  the  fact  that 
this  is  a  new  program,  the  Department 
estimates  that  it  will  identify  a  very 
limited  number  of  cases  in  any  year 
which  will  result  iii  penalties,  and  that 
in  some  years  there  will  be  no  cases 
which  result  in  such  penalties.  Given  the 
selective  nature  of  the  burden  imposed 
by  this  regulation,  the  Department 
believes  tfiat  the  re^ilation  will  not 
have  a  significant  impact  on  small 
entities  which  provide  services  to  the 
Thrift  Savings  Fund  or  small  entities  in 
which  the  Thrift  Savings  Fund  invests. 

Executive  Order  12201 

The  Department  has  determined  that 
this  regulation  does  not  constitute  a 
"major  rule"  as  that  term  is  used  in 
Executive  Order  12291  because  the 
action  does  not  result  in:  an  annual 
effect  on  the  economy  of  $100  million;  a 
major  increase  in  cost  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act 
mandates  that  agencies  provide  data 
with  respect  to  information  collection 
requirements  which  may  be  imposed  by 
certain  regulatory  action.  The  regulation 
defining  terms  which  relate  to  the 
assessment  of  civil  sanctions  under 
FERSA  section  8477(e)(1)(B)  does  not 
contain  any  new  information  collection 
requirements  and  does  not  modify  any 


existing  requirements.  Thus,  it  is  not 
subject  to  section  3504(h}  of  the 
Paperwork  Reduction  Act  44  U.S.C. 
3504(h).  In  addition,  section  3508(c)(1)(B) 
of  the  Paperwork  Reduction  Act 
provides  that  the  requirements  of  the 
Act  do  not  apply  to  administrative 
actions  involving  specific  individuals  or 
entities.  Thus,  the  Department  has 
determined  that  the  administrative 
adjudications  which  would  be 
conducted  pursuant  to  the  procedures 
contained  in  this  regulation  fall  within 
the  scope  of  this  exemption  from  the 
Paperwork  Reduction  Act. 

Statutory  Authority 

The  regulation  is  adopted  pursuant  to 
the  authority  contained  in  sections 
8477(e)(1)(B)  and  (f)  of  FERSA  (Sec  101, 
Pub.  L.  No.  99-335, 100  Stat.  584,  586,  5 
U.S.C.  8477(e)(1)(B)  and  (f),  and 


Secretary's  Order  1-87. 
(April  21, 1987), 


52  FR 13139 


List  of  Subjects  in  29  CFR  Part  2589 

Administrative  practices  and 
procedures.  Claims,  Employee  benefit 
plans.  Federal  Employee  Retirement 
System,  Law  enforcement  Party  in 
Interest  Pensions,  Pension  and  Welfare 
Benefits  Administratioa  Prohibited 
transactions. 


Final  Regulatiim 

In  view  of  the  foregoing.  Chapter  XXV 
of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Subchapter  K  consisting  of  Part 
2589  to  read  as  follows: 

SUBCHAPTER  K— ADMINISTRATION  AND 
ENFORCEMENT  UNDER  THE  FEDERAL 
EMPLOYEES'  RETAEMEIIT  SYSTEM  ACT 
OF  1986  I 

PART  2589-RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

Authority:  Sections  8477(e)(lKB)  and  (f)  of 
FERSA  (Sec.  101,  Pub.  L.  No.  99-335. 100  Stat. 
584,  586,  5  U.S.C.  8477(e)(1)(B)  and  (f).  and 
Secretary's  Order  1-87,  52  FR  13139  (April  21, 
1987). 


§  2589.1    Ctyfl  penatties  under  saeiion 
8477(eK1)(6)  of  FERSA. 

(a)  Section  8477(e)(ip)  of  FERSA.  5 
U.S.C.  8477(e)(1)(B),  permits  the 
Secretary  of  Labor  to  assess  a  civil 
penalty  against  a  party  in  interest  who 
engages  in  a  prohibited  transaction  with 
respect  to  the  Thrift  Savings  Fund.  The 
initial  penalty  under  section 
8477(e)(1)(B)  is  five  percent  of  the 
"amount  involved"  in  each  such 
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transaction  for  each  year  or  part  thereof 
during  which  the  prohibited  transaction 
continues.  However,  if  the  prohibited 
transaction  is  not  corrected  during  the 
"correction  period,"  the  civil  penalty 
may  be  in  an  amount  not  more  than 
100%  of  the  "amount  involved."  The 
Department  of  Labor  will  apply  the 
definitions  set  out  in  §§  2560.502i-l(b)- 
(e)  of  this  Chapter  of  Tide  29  (civil 
penalties  under  section  502(i)  of  ERISA) 
in  determining  the  "amount  involved," 
"correction,"  "correction  period,"  and 
for  computation  of  the  section 
8477(e)(1)(B)  penalty. 

(b)  The  rules  of  practice  set  forth  in 
S§  2570.1-.12  of  Part  2570,  Subpart  A  of 
Subchapter  G  of  this  Chapter  of  Tide  29 
(procedures  for  the  assessment  of  civil 
sanctions  under  ERISA  section  502(i)) 
are  applicable  to  prohibited  transaction 
penalty  proceedings  under  FERSA 
section  8477(e)(1)(B). 

Signed  at  Washington,  DC,  this  2nd  day  of 
August  1989. 
Ann  L  Combs, 

Deputy  Assistant  Secretary  for  Policy. 
[FR  Doc.  89-18502  FUed  8-8-89;  8:45  am] 

BILLINQ  CODE  4S10-2S-II 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Parts  land  2 
[Docktt  No.  90143-9144] 
RIN  0651-AA35 

Amendment  of  Patent  and  Trademark 
Rules  Concerning  Judicial  Review  of 
Decisions  of  the  Board  of  Patent 
Appeals  and  Interferences  and  the 
Trademark  Trial  and  Appeal  Board  and 
Other  Miscellaneous  Matters; 
Correction 

aqency:  Patent  and  Trademark  Office, 
Commerce. 

ACTION:  Final  Rule;  Correction. 

summary:  The  Patent  and  Trademark 
Office  is  correcting  errors  in  the  final 
rule  which  appeared  in  the  Federal 
Register  on  Thursday.  July  13. 1989  (54 
FR  29548). 

1.  On  page  29551.  in  the  third  colunm. 
in  §  1.136(b).  in  the  tenth  line,  "affect" 
should  read  "effect". 

2.  On  page  29553.  in  the  first  column, 
in  i  1.303(c).  the  tenth  line,  "provided  in 
35  U.S.C.  146.  The  notice  of  should  read 
"provided  in  35  U.S.C.  146.  die  notice 
of. 


Dated:  August  4. 1989 
Fred  E.  McKelvey. 
Solicitor. 

[FR  Doc.  89-18607  Filed  8-8-89;  8:45  am] 
MLUNQ  CODE  X10-1MI 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  52 
[FRL-3606-8] 

Approval  and  Promulgation  of 
Implementation  Plans,  Ohio;  Oione 

agency:  United  States  Environmental 

Protection  Agency  (USEPA). 

ACnoN:  Final  rule.       

summary:  USEPA  is  approving  a  site- 
specific  revision  to  the  ozone  portion  of 
the  Ohio  State  Implementation  Plan 
(SIP)  for  the  Goodyear  Tire  and  Rubber 
Company  (Goodyear)  in  St.  Marys. 
Ohio.  The  revision,  submitted  by  the 
State  of  Ohio  on  ]une  1. 1987,  consists  of 
variances  for  Goodyear's  adhesive 
application  lines  KOOl,  to  K019,  which 
exempts  these  lines  from  the 
requirements  of  Ohio  Administrative 
Code  (OAC)  Rule  3745-21-09(U).  The 
variances  also  limit  the  total  volatile 
organic  compound  (VOC)  emissions 
from  the  lines  to  255  tons  per  year. 
EFFECTIVE  DATE:  This  final  action 
becomes  effective  September  8, 1989. 
ADDRESSES:  Copies  of  the  State 
submittal  and  other  materials  related  to 
this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommended  that  you  telephone 
Maggie  Greene,  at  (312)  886-6088,  before 
visiting  the  Region  V  Office.) 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Sti^et 
Chicago,  Illinois  60604 
Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive,  P.O.  Box  1049, 
Columbus,  Ohio  43266-0149. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene,  (312)  886-6088. 

SUPPLEMENTARY  INFORMATION: 

L  Background  Information 

USEPA  approved  the  Ohio  VOC  rules 
as  part  of  the  ozone  SIP  as  meeting  the 
reasonable  available  control  technology 
(RACT)  Part  D  requirements  of  the 
Clean  Air  Act  on  October  31, 1980  (45 
FR  72122),  and  June  29, 1982  (47  FR 
28097). »  Although  RACT  VOC 


regulations  are  only  required  by  Part  D 
of  the  Clean  Air  Act  in  all  ozone 
nonattainment  areas.  Ohio's  rules  are 
applicable  to  both  attainment  and 
nonattainment  areas. 

On  November  23. 1986  (53  FR  47547), 
USEPA  pubUshed  a  Notice  of  Proposed 
Rulemaking  (NPR)  on  a  revision  to 
Ohio's  ozone  SIP  for  Goodyear  Tire  and 
Rubber  in  St  Marys.  Aldiough  die  State 
requested  that  this  revision  be  approved 
as  a  site-specific  RACT  determination 
for  Goodyear,  USEPA  proposed  to 
approve  this  revision  as  a  relaxation 
from  RACT,  in  conjunction  with  the 
removal  of  the  accommodative  SIP  for 
the  area.  In  order  for  a  site-specific 
RACT  determination  to  be  approvable,  a 
source  must  demonstrate  that  it  is  either 
technically  or  economically  infeasible  to 
meet  an  emission  rate  limit  lower  than 
that  proposed  as  site-specific  RACT  for 
the  source. 

Reductions  in  VOC  emissions  may  be 
obtained,  either  by  reducing  the  VOC 
content  of  the  coatings,  or  by  installing 
control  systems  to  capture  and  destroy 
the  VOC  before  they  escape  into  the 
ambient  air.  Therefore,  it  must  be 
demonstrated  that  both  of  these  control 
methods  are  either  technically  or 
economically  infeasible  at  the  facility. 

A  detailed  discussion  on  the  extent  of 
such  an  investigation  of  available 
coatings  is  contained  in  Appendix  A  of 
the  proposed  rulemaking  on  Easco 
published  on  November  9, 1988,  at  53  FR 
45285.  (Although  the  Easco  proposed 
rulemaking  pertains  to  RACT 
requirements  in  a  nonattainment  area, 
the  same  kind  of  investigation  applies  to 
RACT  determinations  in  attainment 
areas  where  there  is  an  accommodative 
SIP  in  place.) 

II.  Public  Comments 

Comments  on  the  NPR  were  received 
from  the  Ohio  Environmental  Protection 
Agency  (OEPA)  on  December  23, 198a 
These  comments  and  USEPA's 
responses  are  provided  below. 

OEPA  Comment 

The  OEPA  believes  no  additional 
documentation  is  needed  on  the 
unavailability  of  complying  coatings  for 
bonding  metal  and  rubber  for  the 
following  reasons: 

(1)  The  two  coating  suppliers  (Lord 
Corp.  and  Dayton  Chemical  Products- 
Whittaker  Corp.)  identified  in  the 
technical  support  materials  are  the  two 
major  suppliers  of  metal-to-rubber 
adhesive  coatings  for  the  Ohio  area. 


*  RACT  is  defined  as  the  lowest  emission  rate 
that  a  source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is  reasonably 


available  considering  technological  and  economic 

feasibility. 
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(2)  The  OEPA  is  not  aware  of  any 
plants  in  Ohio  that  employ  complying 
metal-to-rubber  adhesive  coatings  (all 
affected  plants  not  otherwise  exempted 
had  submitted  variance  applications). 

USEPA  Response 

OEPA  still  has  not  made  an  adequate 
demonstration  that  complying  coatings 
are  unavailable.  As  discussed  in  the 
Notice  of  Proposed  Rulemaking  (NHl), 
the  two  suppliers  identified  in  the 
technical  support  materials  indicated 
that  they  currently  have  some  water- 
based  adhesives  available  and  are 
working  to  develcq)  others.  OEPA  has 
not  addbessed  this  point.  In  addition,  the 
NPR  references  an  appendix  to  a  notice 
for  Easco  Aluminum,  published  on 
November  a  1968  (53  FR  45288],  which 
contains  a  detailed  discussion  of  the 
kind  of  demonstration  required.  OEPA 
has  made  no  attempt  to  address  these 
requirements. 

OEPA  Comment 

Assimiing  that  USEPA  agrees  on  the 
unavailability  of  complying  coatings,  the 
OEPA  prefers  to  use  a  tons  per  year 
limit,  in  place  of  a  very  hi^  VOC 
content  limit.  The  tons  of  VOC  per  year 
limit  is  a  status  quo  limit  that  is  related 
to  the  submitted  study  on  cost- 
effectiveness  of  add-on  control.  There  is 
a  purpose  to  the  annual  VOC  limit. 
However,  the  use  of  a  pounds  of  VOC 
per  gallon  limit,  based  on  the  highest 
VOC  content  currently  employed,  really 
has  no  meaningful  purpose,  llie  current 
coatings  average  6.4  pounds  of  VOC  per 
gallon. 

USEPA  Response 

It  is  not  acceptable  to  use  a  tons  per 
year  limit,  in  place  of  a  VOC  content 
limit.  RACT  for  surface  coating  lines  is 
generally  defined  in  terms  of  pounds  of 
VOC  per  gallon  of  coating.  If  OEPA  is 
concerned  with  the  total  mass  emission 
limit,  such  a  limit  may  be  allowed,  along 
with  a  VOC  content  hmit.  However, 
USEPA  believes  that  in  practice,  an 
annual  emission  limit  is  not  enforceable 
under  Section  113  of  the  Clean  Air  Act 
USEPA  does  not  approve  such  limits  in 
nonattainment  areas  or  for  the  purposes 
of  new  source  review.  See  John  R. 
O'Conner's  January  20, 1964, 
memorandum  entitled  "Averaging  Time 
for  Compliance  with  VOC  Emission 
Limits— iSIP  Revision  Policy"  and 
Edward  E.  Reich's  March  13, 1986, 
memorandum  entitled  "Time  Frames  for 
Determination  of  Applicability  to  New 
Source  Review." 

OEPA  Comment 

If  USEPA  still  believes  that  this 
revision  is  a  RACT  relaxation,  the 


OEPA  must  point  out  that  the  affected 
operations  come  under  Standard 
Industrial  Classification  (SIC)  Code  3069 
(fabricated  rubber  products),  and  such 
operations  are  not  really  subject  to 
USEPA's  RACT  determination  for 
miscellaneous  metal  parts  or  products. 
The  USEPA  guidance  documents  do  not 
include  operations  under  SIC  code  3069. 
See  Table  1.1  (page  1-2)  in  the  document 
EPA-450/2-7&-015,  and  see  page  28  in 
the  document  EPA-i50/2-79-004. 

USEPA  Response 

Although  the  Control  Techniques 
Guidelines  (CTG)  for  miscellaneous 
metal  parts  and  products  does  list  many 
categories  of  sources  which  are  covered, 
it  does  not  specifically  exempt  any 
categories.  The  purpose  of  this  CTG  was 
to  "provide  guidance  on  VOC  emission 
control  for  job  shop  and  original 
equipment  manufacturing  (OEM) 
industries  which  apply  coatings  on 
metal  substrates  which  have  not  been 
the  subject  of  more  specific  previous 
documents  in  this  series."  For  this 
reason,  the  application  of  any  coating  to 
a  metal  substrate  mast  be  considered 
subject  to  the  misceOaneous  metal  parts 
and  products  CTG,  unless  it  is  covered 
by  another  CTG  or  ^ecifically 
exempted. 

III.  Conclusion 

Region  V  reviewed  OEPA's  public 
comments  and  determined  that  none  of 
the  comments  justifies  a  change  from 
USEPA's  proposed  action.  USEPA  is 
approving  this  SIP  revision  request  as  a 
relaxation  from  RACT  because  the 
source  is  located  in  Auglaize  County, 
which  is  a  rural  attainment  area  for 
ozone;  and  the  Clean  Air  Act  does  not 
require  RACT  level  VOC  control  on 
existing  sources  in  attainment  areas. 
However,  this  final  approval  eliminates 
the  accommodative  ozone  SIP  in 
Auglaize  County,  Ohio. 

The  Office  of  Management  and  Budget 
has  exempted  this  rale  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Petitions  for  judicial  review  of  the 
action  under  section  307(b)(1)  of  the 
Clean  Air  Act  must  be  fUed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10, 1989. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (See  section  307(b)(2)). 

List  of  Subjects  in  41 CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone. 

Authority:  42  U.S.C.  7401-7642. 


Dated:  June  13. 1989. 
Valdas  Adunkus, 

Regional  Administrator. 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Ohio— Subpart  KK 

Title  40  of  die  Code  of  Federal 
Regulations,  Chapter  I,  Part  52,  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Aulhorily:  42  U.S.C.  7401-7642. 

2.  Section  52.1870  is  amended  by 
adding  new  paragragh  (C)(84)  to  read  as 
follows: 

§52.1870    IdentHlcalion  af  plan. 


(c) 


T 


(84)  On  lune  1, 1987,  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  a  revision  request  to 
Ohio's  ozone  SIP  for  the  Goodyear  Tire 
and  Rubber  Company  in  St.  Marys 
(Auglaize  County)  Ohio.  The  revision 
was  in  the  form  of  variances  for 
adhesive  application  lines  KOOl  to  K019 
and  exempts  them  from  the 
requirements  contained  in  Ohio 
Administi-ative  Code  (OAC)  Rule  3745- 
21-0g(U).  These  varianoes  expire  on  (3 
years  and  30  days  from  date  of 
publication).  The  accommodative  SIP  for 
Auglaize  County  is  removed  for  the 
period  these  variances  are  in  effect. 

(i)  Incorporation  by  reference.  (A) 
Condition  Number  8  (which  references 
Special  Terms  and  Conditions  Numbers 
1  through  5)  within  each  of  19  "State  of 
Ohio  Environmental  Protection  Agency 
Variances  to  Operate  An  Air 
Contaminant  Source",  Applicati'on 
Numbers  030e010138K001- 
0306010138K019,  for  Goodyear  Tire  and 
Rubber  Company.  The  Date  of  Issuance 
is  May  22, 1987.  i 

[FR  Doc.  8»-18497  Filed  8-8-69;  8:45  am] 

BILUNQCODEI 


40  CFR  Part  167 
[OPP-TOOOOB;  FRL-362S^] 

Registration  of  Pesticide  and  Active 
Ingredlent'^roducing  CstabHshments, 
Submission  of  Pesticide  Reports; 
Confirmation  of  Effective  Date 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Confirmation  of  effective  date. 
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SUIMMARY:  This  document  announces  the 
effective  date  of  a  final  regulation  issued 
by  the  Agency  on  September  8. 1988.  As 
required  by  section  25(a)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA 
submitted  the  final  regulation  to  both 
Houses  of  Congress  for  review  prior  to  it 
taking  effect.  The  rule  required  that 
producers  of  pesticide  active  ingredients 
register  their  estabhshments  and  submit 
reports  to  EPA.  The  final  rule  was 
published  in  the  Federal  Register  of 
September  8, 1988  (53  FR  35056).  The 
minimum  60-day  period  for 
Congressional  review  has  ended. 

EFFECTIVE  DATE:  The  regulation  is 
effective  on  August  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Phyllis  Flaherty,  Office  of  Compliance 
Monitoring  (EN-342),  Environmental 
Protection  Agency,  Rm.  E-703C,  401  M 
St.,  SW.,  Washington,  DC  20460,  202- 
382-7825. 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  final  regulation  requiring 
producers  of  active  ingredients  to 
register  their  establishments  and  submit 
reports  to  EPA.  The  final  regulation  also 
deleted  the  establishment  registration 
requirement  for  custom  blenders  as  well 
as  several  minor  changes  clarifying  the 
requirements  for  pesticide-producing 
establishments. 

However,  as  required  by  section 
25(a)  (4)  of  FIFRA,  die  final  rule  could 
not  take  effect  until  it  had  been 
submitted  to  Congress  for  a  period  of  60 
days  of  concurrent  Congressional 
session,  as  defined  by  section  25(a)(4). 
Since  it  was  not  possible  to  predict  an 
exact  date  on  which  the  Congressional 
review  period  would  end,  the  preamble 
to  the  final  rule  stated  that  EPA  would 
issue  a  Federal  Register  notice  after  the 
review  period  was  over  announcing  the 
effective  date  of  the  regulation.  The  60- 
day  period  of  continuous  Congressional 
session  ended  on  April  19, 1989. 

Accordingly,  the  final  regulation 
promulgated  on  September  8, 1988,  is 
effective  on  August  9, 1989. 

List  of  Subjects  in  40  CFR  Part  167 

General  provisions,  Registration 
requirements.  Recordkeeping  and 
reporting  requirements. 

Dated:  July  21. 1989. 

Victor  ].  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

[FR  Doc.  89-18255  Filed  8-8-89:  8:45  am] 
BILLINO  CODE  66W  MM 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-7;  FCC  89-256] 

Broadcast  Sendees;  Amendment  of 
the  Radlo-TV  Cross-Ownership  Rule 
To  Ul>eralize  the  Commission's  Waiver 
Policy  With  Respect  to  the  Common 
Ownership  of  a  Radio-TV  Station 
Combination  In  the  Same  Market 

AGENCY:  Federal  Conmiunications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  This  decision  considers 
petitions  for  reconsideration  of  the 
Second  Report  and  Order  in  MM  Docket 
No.  87-7,  which  adopted  new  waiver 
policies  for  the  conunon  ownership  of 
radio  and  television  combinations  the 
same  market.  This  action  reaffirms  the 
decision  to  look  with  favor  upon 
waivers  of  the  multiple  ownership  rules 
in  the  top  25  markets  where  there  are  30 
or  more  separately  owned,  operated, 
and  controlled  broadcast  licensees  after 
the  proposed  merger.  The  decision  also 
deletes  a  rule  adopted  in  the  Second 
Report  and  Order  barring  ownership  of 
more  than  one  AM  station,  one  FM 
station  and  one  television  station  in  a 
single  metropolitan  market  to  give  the 
Commission  discretion  to  consider 
combinations  involving  a  television 
station  and  more  than  one  radio  station 
in  the  same  service  when  unique  public 
interest  benefits  can  be  demonstrated. 
EFFECTIVE  DATE  August  2, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tatsu  Kondo.  Policy  and  Rules  Division. 
Mass  Media  Bureau,  (202)  632-6302. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  decision 
in  MM  Docket  No.  87-7,  adopted  August 
2, 1989,  and  released  August  4, 1989.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  business  hours  in  the  FCC  Docket 
Branch  (Room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Ser\'ice, 
(202)  857-3800,  2100  M  Sti^et  NW.,  Suite 
140,  Washington,  DC  20037. 

Summary  of  Decision 

1.  The  Second  Report  and  Order  in 
MM  Docket  No.  87-7.  54  FR  8744  (March 
2, 1989)  ["Second Report  and  Order"), 
relaxed  on  the  Commission's  one-to-a- 
market  multiple  ownership  rule,  which 


prohibits  the  common  ownership  of 
radio  and  television  stations  in  the  same 
television  market.  Although  the 
Commission  retained  the  rule,  it  adopted 
a  new,  more  relaxed  case-by-case 
waiver  policy  for  all  potential  radio-TV 
combinations.  First,  the  Commission  will 
look  favorably  upon  waiver  applications 
involving  radio  and  television  station 
combinations  in  the  top  television 
markets  where  there  are  at  least  30 
separately  owned,  operated  and 
controlled  broadcast  licensees  or 
"voices"  after  the  proposed  merger. 
Second,  it  will  look  favorably  upon 
proposed  combinations  involving  at 
least  one  "failed  station" — i.e.,  a  station 
that  has  not  been  operated  for  a 
substantial  period  of  time  or  that  is 
involved  in  bankruptcy  proceedings.  All 
other  waiver  applications  will  be 
examined  on  a  case-by-case  basis  upon 
certain  specific  public  interest  criteria. 

Under  the  new  waiver  policy, 
however,  the  Commission  stated  it 
would  not  grant  any  application  if  the 
proposed  combination  would  result  in 
any  one  entity  holding  an  attributable 
interest  in  more  than  one  AM  station, 
one  FM  station,  and  one  television 
station  in  any  single  television  "metro" 
market,  as  defined  by  the  Arbitron 
Ratings  Company. 

2.  Great  American  Television  and 
Radio,  Inc.,  and  Holston  Valley 
Broadcasting  Corp.  filed  petitions  for 
reconsideration  of  the  Second  Report 
and  Order.  Great  American  requested 
that  the  Commission  reconsider  its 
decision  to  limit  its  new  waiver  policy  to 
the  top  25  markets.  Great  American  is 
the  licensee  of  stations  in  the  28th  and 
29th  markets,  and  each  of  those  maricets 
has  30  or  more  voices.  Great  American 
argued  that  there  was  no  reason  for  the 
Commission  to  adopt  a  top  25  market 
cut-off  in  the  Second  Report  and  Order. 
It  therefore  requested  that  the 
Commission  apply  its  new  waiver  policy 
to  all  markets  in  which  there  are  30  or 
more  voices. 

3.  The  Commission  determined  that 
Great  American  had  not  presented 
arguments  in  its  request  for 
reconsideration  not  already  considered 
prior  to  adoption  of  the  top  25  market/30 
voices  standard  for  the  new  waiver 
policy.  Before  adopting  this  standard, 
the  Commission  carefuly  considered 
other  options  suggested  by  the 
commenters,  including  whether  to 
expand  the  cut-off  to  more  markets  or 
whether  to  have  a  market  cut-off  at  all. 
Based  on  the  relemaking  record, 
however,  the  Commission  determined 
that  a  cautious  approach,  limiting  the 
new  waiver  pwlicy  to  the  very  largest,  or 
top  25  markets  where  there  are  at  least 
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30  voices,  would  enable  both  the  public 
and  broadcasters  to  benefit  from 
common  ownership  and  allow  the 
Commission  to  monitor  the  effects  of  the 
modified  one-to-a-market  rules.  It 
therefore  denied  Great  American's 
request  for  reconsideration.  The 
Commission  emphasized,  however,  that 
it  will  carefully  consider  all  waiver 
petitions,  both  within  and  outside  the 
top  25  markets,  in  order  to  ensure  that 
factually  comparable  petitions  are 
resolved  in  a  similar  manner. 

4.  The  second  petition  for 
reconsideration  was  filed  by  Holston 
Valley  Broadcasting  Corp.  Holston  is  the 
licensee  of  a  UHF  television  station,  an 
AM  station,  and  an  FM  station  in  the 
Beth  television  market,  and  is  the 
proposed  assignee  of  a  second  AM 
station  in  that  market.  Holston 
requested  that  the  Commission 
reconsider  its  decision  to  prohibit 
common  ownership  of  a  television 
station  and  more  than  one  radio  station 
in  the  same  service.  This  prohibition 
bars  the  Commission  from  evaluating 
waiver  requests  involving  more  than  one 
radio  station  in  the  same  service,  even  if 
the  proposed  radio-TV  combination 
could  be  demonstrated  to  have  unique 
public  beneflts.  The  Commission  found 
that  to  preclude  it  from  exercising  its 
discretion  and  judgment  to  assess  the 
costs  and  benefits  of  such  combinations 
is  detrimental  to  the  public  interest. 
Therefore,  on  reconsideration,  the 
Commission  determined  that  the  flat 
prohibition  against  combinations 
involving  common  ownership  of  a 
television  station  and  more  than  one 
radio  station  in  the  same  service  should 
be  eliminated  so  that  such  proposed 
combinations  could  be  evaluated  on  a 
case-by-case  basis.  Thus,  the 
Commission  granted  Holston's  petition 
for  reconsideration  and  amended  the 
multiple  ownership  rules  accordingly. 

5.  Final  Regulatory  Flexibility 
Analysis:  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980,  S  U.S.C.  605,  a 
change  was  made  to  the  final  regulatory 
flexibility  analysis  in  the  Second  Report 
and  Order.  The  rule  change  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  the  modification  of  the  rules 
adopted  in  the  Second  Report  and  Order 
simply  permits  the  Commission 
discretion  to  evaluate  waivers  of  the 
one-to-a-market  rule  involving  more 
than  radio  station  in  the  same  service 
and  a  television  station  in  the  same 
market 

6.  Therefore,  it  is  ordered,  pursuant  to 
Sections  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  1.429(1]  of  the 


Commission's  Rules,  That  the  Petition 
for  Reconsideration  filed  by  Great 
American  Television  and  Radio  Co.  is 
denied.  It  is  Further  Ordered,  pursuant 
to  Sections  4(i)  and  SOB  of  the 
Communications  Act  of  1934,  as 
amended,  and  Section  429(i)  of  the 
Commission's  Rules,  That  the  Petition 
for  Reconsideration  and  Clarification 
filed  by  Holston  Vall^  Broadcasting 
Corp.  is  granted  to  the  extent  set  forth 
above. 

7.  It  is  further  ordered  That  Part  73  is 
amended  effective  upon  adoption  of  this 
Memorandum  Opinion  and  Order.  See  5 
U.S.C.  553(d)(1). 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting,  Television 
broadcasting. 

Rule  Amendments     I 

Part  73  of  the  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  ISt,  and  303. 

2.  Section  73.3555  is  amended  by 
revising  Note  7  to  read  as  follows: 

$73^SS    Multiple  ownership. 
*        •        *        *        • 

Note  7:  The  Commission  will  entertain 
requests  to  waive  the  restrictions  of 
paragraph  (b)  of  this  section  on  a  case-by- 
case  basis.  The  Commission  will  look 
favorably  upon  waiver  applications  that  meet 
either  of  the  following  two  standards:  (1) 
Those  involving  radio  and  television  station 
combinations  in  the  top  25  television  markets 
where  there  will  be  at  least  30  separately 
owned,  operated  and  controlled  broadcast 
licensees  after  the  proposed  combination,  as 
determined  by  counting  television  licensees 
in  the  relevant  ADI  television  market  and 
radio  licensees  in  the  relevant  television 
metropolitan  market;  (2)  those  involving 
"failed"  broadcast  stations  that  have  not 
been  operated  for  a  substantial  period  of 
time,  e.g.,  four  months,  or  that  are  involved  in 
bankruptcy  proceedings.  For  the  purposes  of 
determining  the  top  25  ADI  television 
markets,  the  relevant  ADI  television  market, 
and  the  relevant  television  metropolitan 
market  for  each  prospective  combination,  we 
will  use  the  most  recent  Arbitron  Ratings 
Television  ADI  Market  Guide.  We  will 
determine  the  number  of  radio  stations  in  the 
relevant  television  metropolitan  market  and 
the  number  of  television  licensees  within  the 
relevant  ADI  television  market  based  on  the 
most  recent  Commmission  ownership 
records. 

Other  waiver  requests  will  be  evaluated  on 
a  more  rigorous  case-by-case  basis,  as  set 
forth  in  the  Second  Repert  and  Order  in  MM 
Docket  No.  87-7,  FCC  8S-407,  released 
February  23, 1989,  and  Memorandum  Opinion 


and  Order  in  MM  Docket  No.  87-7,  FCC  89- 
256,  released  August  4, 1989. 

Federal  Communications  Commission. 

Donna  R.  Seaicy, 

Secretary. 

[FR  Doc.  89-18631  Filed  8-A-89;  8:45  am] 

BILUNO  CODE  6712-01-W 


47  CFR  Part  73 


[MM  Docket  No.  89-73;  RM-«523] 

Radio  Broadcasting  Services;  Linden, 
AL 

agency:  Federal  Commuaications 
Commission. 

action:  Final  rule. 

summary:  This  document  substitutes 
Channel  275C2  for  ChaniKl  275A  at 
Linden,  Alabama,  and  modifies  the 
Class  A  permit  of  Linden  Radio  Joint 
Venture,  as  requested,  to  specify 
operation  on  the  higher  powered 
channel,  thereby  providing  that 
community  with  an  additional  expanded 
coverage  FM  service.  See  54  FR  13533, 
April  4, 1989.  Coordinates  used  for 
Channel  275C2  at  Linden  are  32-28-03 
and  87-37-48.  With  tiiis  action,  the 
proceeding  is  terminated. 

EFFECTIVE  DATE:  September  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-73, 
adopted  July  11, 1989,  and  released 
August  3, 1989.  The  full  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  l^e  complete  text  of 
this  decision  may  also  ba  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20087. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§73.202    [Amended] 

2.  Section  73.202(b),  til*  Table  of  FM 
Allotments  for  Linden,  Alabama,  is 
amended  by  removing  Ckannel  275A 
and  adding  Channel  275C2. 
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Federal  Communications  Commission 
Karl  A.  Keonnger. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  89-18579  Filed  8-8-89;  8:45  am] 

BILLINO  CODE  e712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  67-195;  RM-5526  and  RM- 
5587) 

Radio  Broadcasting  Services; 
Bloomington  and  Nashville,  IN 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission  grants  die 
request  of  Bruce  Quinn  to  allot  Channel 
238A  to  Nashville,  Indiana  to  provide  for 
its  first  local  broadcast  outiet.  This 
channel  can  be  allotted  to  Nashville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  using  a  site  located  at 
coordinates  North  Latitude  39-10-46  and 
West  Longitude  86-15-47.  The 
Commission  rejected  the  request  of 
Bloomington  County  Radio  to  allot 
Channel  236A  to  Bloomington,  Indiana 
for  non-commercial  educational  FM 
(NCE-FM)  use,  on  a  reserved  or  non- 
reserved  basis.  The  Commission  refused 
to  reserve  Channel  236A  for  NCE-FM 
use  because  Bloomington  County  Radio 
failed  to  show  convincingly  that  harmful 
interference  to  reception  of  Indianapolis 
Channel  6  TV  station  could  not  be 
avoided  when  using  one  of  the  channels 
normally  reserved  for  NCE-FM  use. 
With  this  action,  the  proceeding  is 
terminated. 

dates:  Effective  September  11, 1989;  the 
window  period  for  filing  applications 
will  open  on  September  12, 1989  and 
close  on  October  12, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  87-195, 
adopted  June  27, 1989,  and  released  July 
28, 1989.  The  fiill  text  of  tiiis  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
FCC  Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  TTie 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
S  73.202    [Amendedl 

2.  Section  73.202(b),  tiie  Table  of  FM 
Allotments  is  amended  by  adding 
Nashville,  Indiana,  Channel  238A. 

Federal  Communications  Commission. 
Kari  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  &  Rules 
Division,  Mass  Medio  Bureau. 
[FR  Doc.  8»-18640  Filed  8-fr-a9: 8:45  am] 
BILUMG  cooc  tria-OMi 

47  CFR  Part  73 

[MM  Docket  No.  87-49%  RM-5912] 

Radio  Broadcasting  Services; 
Columbia  and  Fulton,  MO 

agency:  Federal  Communications 
Commission. 

action:  Final  rule. 

summary:  This  document  substihites 
FM  Channel  252C2  for  Channel  252A  at 
Columbia,  Missouri,  and  modifies  the 
license  of  Station  KFMZ(FM).  This 
action  is  taken  in  response  to  a  petition 
filed  by  Contemporary  Broadcasting, 
Inc.  To  accommodate  the  upgrade  at 
Columbia,  it  is  necessary  to  make  a 
substitution  at  Fulton,  Missouri.  Thus, 
Channel  263A  is  substituted  for  Channel 
249A  at  Fulton,  and  the  license  of 
Station  KKCA  is  modified  accordingly. 
With  these  actions,  this  proceeding  is 
terminated 

EFFECTIVE  DATE:  September  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Minster,  Mass  Media  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  87-493, 
adopted  June  30, 1989,  and  released 
August  4, 1989.  The  full  text  of  tiiis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Sti-eet  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Sti-eet  NW;  Suite 
140,  Washington,  DC  20037. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73--{  AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
Authority:  47  U.S.C.  154, 303 

§73.202    [Amended] 

2. 47  CFR  73.202(b],  the  Table  of  FM 
Allotments,  is  amended  imder  Missouri 
by  removing  Channel  252A  and  adding 
Channel  252C2  at  Columbia,  and  by 
removing  Channel  249A  and  adding 
Channel  263A  at  Fulton. 

Federal  Communications  CommiMion. 
Karl  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18632  Filed  ft-8-89:  8:45  am] 

BILUNG  cooc  6712-01-11 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Spcctal  Programs 
Administration 

49  CFR  Part  192 

[Docket  Na  PS-103,  AmdL  Na  192-61A] 

Transportation  of  Gas  Ivy  PipeOn^ 
Marlcingof  r 


agency:  Office  of  Pipeline  Safety,  DOT 
action:  Technical  amendment. 

summary:  In  Amendment  No.  192-61, 
published  in  the  Federal  Register  on 
Thursday,  September  22, 1988  (53  FR 
36793),  S  192.63  was  amended  by 
removing  paragraph  (b)  and 
redesignating  paragraphs  (cHe)  as  (b)- 
(d).  However,  in  paragraph  (a),  the  cross 
reference  to  the  old  paragraph  (e)  was 
inadvertently  not  changed  to  reference 
the  redesignated  paragraph  (d).  This 
document  corrects  paragraph  (a)  so  that 
it  references  paragraph  (d). 

DATE:  This  amendment  takes  effect 
August  9, 1939. 

FOR  FURTHER  MFORMATION  COtrTACT: 

L.M.  Furrow,  (202)  366-2392. 
SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety.  Materials,  Marking. 

Therefore,  Part  192  of  Title  49  of  tiie 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  192— (AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1672  and  1804:  49 
CfR  1.53. 


32642       Federal  Register  /  Vol.  54.  No.  152  /  Wedneaday.  August  9.  1989  /  Rales  and  Regtilations 


S  192.93    [AiiMfidM] 

2.  The  text  of  { 192.63(a)  is  amended 
by  removing  "paragraph  (e)"  and  adding 
in  its  place  "paragraph  (d)." 

luued  in  Washington,  DC,  on  August  3, 
1989. 

Richard  L.  Beam, 

Director,  Office  of  Pipeline  Safety. 

[FR  Doc.  89-18561  Filed  8-8-89;  8:45  am] 

BILUNaCOOC' 


DEPARTMENT  OF  COMMERCE 

National  Oeaanic  and  Atmoapharic 
AdminiatratkNi 

50CFRParta611and675 
[Oocicet  No.  90407-9170] 
RIN  0649-AC74 

Foralgn  Flahing;  Groundflali  of  ttia 
Baring  Saa  and  Aiautian  lalanda 

AQCNCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Final  rule. 

tUMMARY:  NOAA  issues  a  final  rule  to 
implement  Amendment  12a  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP).  As 
approved  by  the  Secretary  of  Commerce 
(Secretary),  this  rule  will  control  the 
incidental  harvest  of  certain  species  of 
crabs  and  Pacific  haUbut  in  commercial 
fisheries  for  groundfish  in  the  U.S. 
exclusive  economic  zone  (EEZ)  of  the 
Bering  Sea  and  Aleutian  Islands  (BSAI) 
area.  These  regulations  are  necessary 
for  the  conservation  and  management  of 
marine  fishery  resources  in  the  EEZ  of 
BSAI  area  and  for  the  orderly  conduct  of 
groundfish  fisheries. 
EFFECrnrt  date:  September  3, 1989. 
through  December  31, 1990. 
ADDMIMES:  Individual  copies  of 
Amendment  12a  and  the  environmental 
assessment,  regulatory  impact  review, 
and  final  regulatory  flexibility  analysis 
(EA/RIR/FRFA)  may  be  obtained  from 
the  North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage. 
AK  99510  (telephone  907-271-2809). 
FOR  FURTHn  INFORMATION  CONTACT: 
lay  J.  C.  Ginter  (Fishery  Management 
Biologist.  NMFS),  907-586-7229. 
SUPPUMtNTARV  INFORMATION:  Domestic 
and  foreign  groundfish  fisheries  in  the 
EEZ  of  the  BSAI  area  are  managed  in 
accordance  with  the  FMP.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  (Council)  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act).  The  FMP  is 


implemented  by  regulations  appearing 
at  50  CFR  611.93  and  part  675. 

The  Council  approved  Amendment 
12a  to  the  FMP  at  its  January  16-19, 1989 
meeting  for  submission  to  the  Secretary 
for  review,  approval  and 
implementation  under  sections  304(a] 
and  305(c)  of  the  Magnuson  Act.  The 
Secretary  received  /^endment  12a  on 
April  4, 1989  and  immediately  began  a 
review  to  determine  Its  consistency  with 
the  Magnuson  Act  and  other  applicable 
law.  The  Director.  Alaska  Region,  NMFS 
(Regional  Director)  determined  that  the 
amendment  was  consistent  with  the 
Magnuson  Act  and  other  applicable  law. 
A  notice  of  availability  of  Amendment 
12A  was  published  in  the  Federal 
Register  on  April  10, 1989  (54  FR  14256, 
correction  at  54  FR  16302,  April  17, 1989). 
Proposed  implementing  regulations  were 
published  on  May  4, 1989  (54  FR  19199, 
correction  at  54  FR  21343,  May  17, 1989). 
The  corrected  notice  of  availability 
invited  public  review  and  comment  imtil 
June  5, 1989  and  the  corrected  notice  of 
proposed  rulemaking  invited  comments 
until  June  12, 1989.  Tliirteen  letters 
commenting  on  the  amendment  and  its 
proposed  implementing  regulations  were 
received  and  considered  in  developing 
this  final  rule.  Several  minor  changes 
were  made  between  the  proposed  and 
final  rules  for  clarification  purposes  and 
are  described  later.  A  summary  of,  and 
response  to,  all  comments  received  is 
given  below. 

Description 

The  purpose  of  Amendment  12A  is  to 
limit  incidental  catches  of  Chionoecetes 
bairdi  Tanner  crab,  ted  king  crab 
[Paralithodes  camtschatica],  and  Pacific 
halibut  (Hippoglossas  stenolepis)  by  the 
groundfish  fisheries  in  the  BSAI  area 
and  thus  minimize  the  impact  of 
domestic  groundfish  fisheries  on  these 
species.  Such  incidental  catches  are 
referred  to  as  bycatches  in  fisheries 
targeting  other  species.  The  FMP  and  its 
implementing  regulations  define  these 
species  of  crabs  and  halibut  as 
prohibited  species  which,  if  caught 
while  fishing  for  groundfish,  must  be 
returned  to  the  sea  with  a  minimum  of 
injury  (S  675.20(c)).  Amendment  12a 
reflects  an  effort  to  balance  potentially 
excessive  bycatches  of  prohibited 
rpecies  in  the  groundfish  fishery  against 
added  operating  costs  resulting  from 
bycatch  control  regulations.  As  such,  the 
Council  has  determined  that  the  bycatch 
controls  imposed  by  this  amendment 
will  provide  the  domestic  groundfish 
fishery  sufficient  opportunity  to  harvest 
the  total  allowable  catch  of  groundfish 
while  keeping  the  wasteful  discard  of 
incidentaUy  harvested  prohibited 
species  to  a  reasonable  minimum. 


To  achieve  this  purpose,  the  Council 
proposed  specification  of  prohibited 
species  catch  (PSC)  limits  for  C.  bairdi 
Tanner  crab,  red  king  crab  and  halibut 
and  apportionment  of  these  PSC  limits 
among  four  specified  groundfish 
fisheries.  When  a  specified  fishery 
reaches  its  apportionment  of  the  PSC 
limit,  it  will  be  prohibited  from  fishing  in 
certain  areas  or  bycatch  limitation  zones 
for  the  remainder  of  the  fishing  year.  A 
full  description  of  Amendment  12A  is 
given  in  the  preamble  to  the  proposed 
rule.  The  following  is  a  summary  of 
what  it  will  accomplish. 

Bycatch  Limitation  Zonae 

Three  bycatch  limitation  zones  are 
established  (see  Figure  2).  Zones  1  and  2 
would  be  identical  to  those  under 
Amendment  10  to  the  FMP.  A  new 
halibut  protection  zone.  Zone  2H,  is 
established  in  that  part  of  Zone  2  that  is 
south  of  56*30'  N.  latitude  and  between 
165*  and  170*  W.  longitude.  These  zones 
describe  areas  in  which  crab  and 
halibut  stocks  are  especially  abundant. 
Approximately  88  percent  of  the  total 
red  king  crab  population  of  the  Bering 
Sea  and  Aleutian  Islands  is  estimated  to 
be  within  Zone  1.  About  98  percent  of 
the  C.  bairdi  Tanner  crab  population  of 
the  Bering  Sea  and  Aleutian  Islands  is 
estimated  to  be  within  Zones  1  and  2 
combined  and  about  60  percent  in  only 
Zone  2.  Pacific  halibut  are  more  broadly 
distributed  in  the  Bering  Sea  than  are 
crab  species.  However.  Zones  1  and  2H 
combined  encompass  an  area  known  for 
high  abundance  of  juvenile  halibut  and 
for  seasonal  migration  of  halibut 
between  deep  and  shallower  continental 
shelf  waters.  Sequential  closing  of  these 
zones  to  groundfish  fisheries  which  have 
attained  their  share  of  the  PSC  limits 
provides  for  a  reduction  in  bycatch  rates 
without  prohibiting  the  fisheries  access 
to  all  Bering  Sea  groundfish  resources. 

An  area  within  Zone  1,  south  of  58*  N. 
latitude  and  between  160*  and  162*  W. 
longitude,  is  closed  to  aB  fishing  with 
trawl  gear.  The  western  boundary  of 
this  closed  area  will  be  extended  to 
163*  W.  longitude  during  the  period 
March  15  through  June  16.  This  closed 
area  will  protect  a  significant  portion  of 
the  red  king  crab  and  C.  bairdi  Tanner 
crab  stock  fit>m  trawl  gear.  An 
exception  to  the  closed  area  and  its 
seasonal  extension  is  provided  in  that 
part  of  the  area  south  of  a  line 
approximating  the  25  fathom  isobath, 
liiis  exception  applies  only  to  directed 
fishing  for  Pacific  cod.  provided  that  a 
PSC  limit  of  12.000  red  king  crabs  is  not 
exceeded.  The  purpose  of  this  exception 
is  to  allow  fishing  for  Pacific  cod  in  that 
part  of  the  closed  area  in  which  crab 
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bycatch  has  been  demonstrated  to  be 
relatively  low. 

Fisheries 

For  purposes  of  this  action,  two 
domestic  annual  processing  (DAP) 
fisheries  and  two  joint  venture 
processing  (JVP)  fisheries  are  defined  as 
follows: 

(a)  "DAP  flatfish  fishery"  means  DAP 
fishing  which,  on  a  weekly  basis,  retains 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  that  is  20 
percent  or  more  of  the  total  amount  of 
groundfish  retained. 

(b)  "DAP  other  fishery"  means  DAP 
fishmg  which,  on  a  weekly  basis,  retains 
any  other  combination  of  grotmdfish 
species  that  would  not  qualify  such 
fishing  as  a  "flatfish  fishery." 

(c)  "JVP  flatfish  fishery"  means  JVP 
fishing  which,  on  a  weekly  basis, 
delivers  yellowfin  sole,  rock  sole,  and 
"other  flatfish"  in  the  aggregate  to 
foreign  vessels  that  is  20  percent  or 
more  of  the  total  amount  of  groundfish 
delivered. 

(d)  "JVP  other  fishery"  means  JPV 
fishing  which,  on  a  weekly  basis, 
delivers  to  foreign  vessels  any  other 
combination  of  groundfish  species  that 
would  not  qualify  such  fishing  as  a 
"flatfish  fishery." 

Foreign  directed  fishing  would  not  be 
affected  by  this  rule.  Existing  PSC  limits 
specified  in  the  foreign  fishing 
regulations  (§  611.93)  would  apply  to 
foreign  fishing  if  any  allocation  of 
groundfish  in  the  BSAI  area  is  made  to 
foreign  directed  fishing  during  the 
effective  period  of  this  rule. 

PSC  Limits 

For  C.  6a/rd/ Tanner  crab,  the  PSC 
limit  is  1,000,000  animals  in  Zone  1  and 
3,000,000  animals  in  Zone  2.  For  red  king 
crab,  which  are  distributed  almost 
entirely  within  Zone  1,  the  PSC  limit  is 
200.000  animals  in  Zone  1.  Bycatches  of 
these  crab  species  within  the  two 
bycatch  limitation  zones  would  be 
counted  against  the  respective  PSC 
limits.  The  PSC  limit  for  Pacific  halibut 
is  appUed  differently.  Because  halibut 
are  more  broadly  distributed  than  crabs, 
bycatches  of  halibut  anywhere  in  the 
BSAI  area  are  counted  against  a  primary 
PSC  lunit  of  4,400  metric  tons  (mt)  which 
would  lead  to  closures  of  Zones  1  and 
2H  and  a  secondary  PSC  limit  of  5,333 
mt  which  would  trigger  a  closure  of  the 
entire  BSAI  area. 

These  PSC  limits  were  the  subject  of 
negotiations  between  trawl  fishing 
industry  representatives  and  those  of 
the  crab  and  halibut  fishing  industries. 
Determination  of  the  PSC  limits  began 
with  the  best  available  scientific 
information  on  the  abundance  and 


distribution  of  the  specified  crab  and 
halibut  species,  and  their  rate  of  bycatch 
in  fisheries  for  certain  species  of 
groundfish,  and  proceeded  in  public 
meetings  of  the  Council's  Bycatch 
Committee  during  1987  and  1988.  In 
addition,  the  Council  heard  extensive 
public  debate  and  testimony  during  1988 
and  at  its  January  1989  meeting  on  this 
issue.  Although  a  consensus  was  not 
achieved  and  some  PSB  limits  remain 
controversial,  the  Council  determined 
that  the  bycatch  control  measures  in 
Amendment  12a  achieve  the  desired 
balance  between  excessive  bycatch  and 
unreasonably  prohibitive  bycatch 
control.  Due  to  the  unique  blend  of 
allocative  and  biological  concerns 
represented  in  this  bycatch  control 
issue,  the  Secretary  is  not  substituting 
his  judgement  for  Uiat  of  the  Council's  in 
determining  that  the  PSC  limits  should 
be,  if  any.  Instead,  the  Secretary  limited 
review  of  Amendment  12a  to  the 
question  of  whether  the  Council's 
recommended  PSC  limits  are  consistent 
with  the  Magnuson  Act  and  other 
applicable  law.  NOAA  has  determined, 
and  the  Secretary  has  concurred  with 
the  finding,  that  they  are  consistent  with 
applicable  statutes. 

Apportionment,  Monitoring  and 
Enforcement  of  PSC  Limits 

Each  PSC  limit  will  be  apportioned 
among  the  four  specified  fisheries  in 
proportion  to  the  anticipated  bycatch  of 
each  fishery.  Anticipated  bycatches  for 
a  fishing  year  will  be  derived  irom  a 
mathematical  model  which  predicts  the 
total  armual  unconstrained  bycatch  by 
each  fishery  based  on  known  or 
estimated  bycatches  from  the  most 
recent  previous  years.  The  proportion  of 
a  fishery's  predicted  bycatch  to  the  total 
predicted  bycatch  of  a  species  will  be 
the  share  of  that  species'  PSC  limit 
apportioned  to  that  fishery,  or  its  PSC 
allowance,  in  that  fishing  year. 

Each  PSC  allowance  will  be 
determined  aimually  by  the  Regional 
Director  in  consultation  with  the  Council 
and  made  available  for  public  comment 
concurrently  with  the  notice  of 
preliminary  initial  specification  of 
harvestable  amounts  of  groundfish 
required  under  §  675.20(a)(6).  A  final 
notice  of  PSC  allowances  also  will  be 
published  concurrent  with  the  final 
notice  of  initial  specifications.  Existing 
authority  to  make  inseason  adjustments 
to  PSC  allowances  is  revised  to  allow 
correction  of  a  PSC  allowance  that  was 
initially  incorrectly  specified  due  to  a 
calculation  error  or  wrong  assumption  in 
predicting  a  fishery's  bycatch. 

Since  this  amendment  is  implemented 
during  1989,  the  above  procedure  for 
specifying  PSC  allowances  for  the  1989 


fishing  year  was  not  followed  exactly. 
Instead,  proposed  PSC  allowances  were 
published  in  Table  2  of  the  proposed 
rule  (at  54  FR  19205)  and  comments  on 
them  were  specifically  requested.  No 
comments  on  the  proposed  PSC 
allowances  per  se  were  received.  The 
PSC  allowances  in  Table  2  of  this  notice 
serve  as  the  final  notice  of  initial 
specification  of  the  PSC  allowances  for 
the  1989  fishing  year. 

Observed  or  estimated  bycatches  of 
crabs  and  haUbut  caught  with 
groimdfish  will  be  counted  and  totals 
estimated  using  standard  statistical 
procedures.  The  total  bycatch  of  crabs 
and  halibut  reported  t)r  estimated  for 
any  one  week  (Sunday  through 
Satxirday)  reporting  period  will  be 
credited  to  the  bycatch  allowance  of  the 
DAP  or  JVP  "flatfish  fishery"  if  the  total 
amount  of  groundfish  retained  or 
delivered  during  that  reporting  period  is 
composed  in  the  aggregate  of  20  percent 
or  more  of  yellowfin  sole,  rock  sole,  and 
"other  flatfish."  If  the  total  amount  of 
groundfish  retained  or  delivered  in  any 
one  week  reporting  period  is  composed 
of  any  other  combination  of  groundfish 
species  which  does  not  qualify  as 
"flatfish,"  then  the  total  amount  of  crabs 
and  halibut  taken  as  bycatch  during  that 
week  will  be  credited  to  the  bycatch 
allowance  ef  the  DAP  of  JVP  "other 
fishery."  In  the  absence  of  observers  on 
DAP  fishing  vessels,  crab  and  halibut 
bycatches  in  the  DAP  fisheries  will  be 
calculated  from  estimated  bycatch  rates, 
based  on  the  best  available  information. 

For  DAP  bycatch  accounting 
purposes,  discriminating  between  the 
"flatfish"  and  "other"  fisheries  will  be 
based  on  a  blend  of  data  bom  the 
weekly  catch/receipt  reports  required  of 
catcher/processors  and  mothership/ 
processors  under  §675.5(a)(3)(iv)  and 
the  fish  ticket  reports  required  of  all 
DAP  fishing  vessels  under  S  675.5(a)(1). 
For  purposes  of  determining  when  a  PSC 
allowance  for  a  DAP  fishery  will  be 
attained,  the  Regional  Director  may 
forecast  bycatches  of  crabs  and  halibut 
based  on  recent  weekly  catch/receipt 
and  fish  ticket  reports  and  any  pertinent 
observer  reports. 

Any  catch  of  groundfish  by  U.S. 
fishermen,  on  a  weekly  basis,  will  occur 
within  one  of  the  four  specified  fisheries 
as  defined  above  and  bycatches  will  be 
credited  accordingly  against  the  PSC 
allowance  of  the  respective  fishery. 
Theoretically,  PSC  limits  will  not  be 
exceeded  since  attainment  of  a  fishery's 
PSC  allowance  in  a  bycatch  limitation 
zone  or  area  will  trigger  closure  of  that 
fishery  in  that  zone  or  area.  For 
example,  when  the  "DAP  flatfish 
fishery"  attains  its  PSC  allowance  of 
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either  C.  bairdi  Tanner  crab  or  red  king 
crab  In  Zone  1.  then  the  Secretary  will 
prohibit  DAP  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  for  the  remainder  of  the  fishing 
year  in  Zone  1.  Directed  fishing  is 
defined  at  §  675.2.  Attainment  of  a  PSC 
allowance  of  an  "other  fishery" 
however,  would  not  trigger  closure  of 
directed  fishing  for  all  other  species. 
Instead,  this  rule  provides  only  for  the 
closure  of  directed  fishing  for  Pacific 
cod  and  pollock  with  bottom  trawl  gear 
when  the  PSC  allowance  of  the  "other 
fishery"  is  attained.  Fishing  for  other 
species  in  the  "other  fishery"  with 
bottom  trawl  gear  and  fi8hL:ig  with  off- 
bottom  or  mid-water  trawl  gear  could 
continue.  The  reason  for  this  difference 
between  responding  to  attainment  of  the 
PSC  aUowance  of  the  "flatfish  fishery" 
and  that  of  the  "other  fishery"  is  that 
bycatches  of  halibut  and  crabs  appear 
to  be  significant  in  the  "other  fishery" 
only  when  fishermen  target  Pacific  cod 
and  poUock  with  bottom  trawl  gear. 

In  addition,  the  monitoring  of  the  PSC 
allowances  for  halibut  differs  somewhat 
from  that  of  the  PSC  allowances  for 
crabs.  A  fishery's  bycatches  of  red  king 
crab  and  C.  bairdi  Tanner  crab  taken 
within  a  bycatch  limitation  zone  that 
accrue  to  a  crab  PSC  allowance  for  that 
zone  will  trigger  closure  of  that  zone  to 
that  fishery.  Bycatches  of  Pacific  halibut 
anywhere  in  the  BSAI  area,  however, 
accrue  to  the  primary  and  secondary 
PSC  allowances  for  halibut.  Attainment 
of  the  primary  PSC  allowance  by  a 
fishery  will  trigger  closure  of  Zones  1 
and  2H  to  that  fishery.  If  that  fishery 
subsequently  attains  its  secondary  PSC 
aUowance,  it  will  be  prohibited  from  the 
entire  BSAI  area.  The  reason  for  this 
difference  in  enforcing  the  PSC 
allowances  of  crabs  and  halibut  is  that 
halibut  are  more  broadly  distributed  on 
the  eastern  Bering  Sea  shelf  than  are 
crabs. 

Specific  Changes  From  the  Proposed 
Rule  in  the  Final  Rule 

No  substantive  changes  are  made  in 
the  final  rule  as  a  result  of  review  of  and 
comment  on  the  proposed  rule.  Several 
minor  wording  changes  in  the  preamble 
and  regulatory  text  are  made  to  improve 
clarity,  however.  The  first  involved  a 
slight  change  in  the  definition  of  a  DAP 
or  JVP  "other  fishery."  In  the  proposed 
rule  and  preamble,  a  DAP  other  fishery 
means  "DAP  fishing  which,  on  a  weeldy 
basis,  retained  groundfish  that  is  95 
percent  or  more  pollock,  or  50  percent  or 
more  poUock  and  Pacific  cod  in  the 
aggregate,  or  any  other  combination  of 
groundfish  species  that  would  not 
qualify  such  fishing  as  a  "flatfish 
fishery."  Similar  language  was  used 


with  respect  to  the  meaning  of  a  JVP 
"other  fishery."  NOAA  considered  this 
definition  too  ctunbersome  since  the 
operative  language  is  "*  *  'any 
combination  of  groundfish  species  that 
would  not  qualify  such  fishing  as  a 
"flatfish  fishery."  A  weekly  aggregate 
catch  of  groundfish  that  is  retained  by  a 
DAP  operation  or  delivered  to  foreign 
vessels  in  a  JVP  operation  must  be 
categorized  as  either  •  "flatfish  fishery" 
or  an  "other  fishery"  ior  bycatch 
accounting  purposes.  There  is  no  way 
for  a  weekly  aggregate  of  groundfish  to 
be  categorized  differently.  To  make  this 
intent  and  meaning  clear,  the  phrase 
"groundfish  that  is  95  percent  or  more 
pollock,  or  50  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate,  or,"  is 
deleted  from  the  preamble  and 
regulatory  text  of  the  final  rule 
(§e75.21(b)(3)(ii)and(iv)). 

The  second  change  involves  the 
Secretary's  inseason  management 
authority  at  {  675.20(e)(4).  This 
paragraph  provides  for  the  adjustment 
of  a  TAC  PSC  limit  or  PSC  allowance 
that  is  determined  by  the  Regional 
Director  to  be  incorrectly  specified  given 
the  actual  performanoe  of  a  fishery 
during  the  fishing  season  which  is 
different  from  that  predicted.  The 
inseason  management  authority 
acconunodates  such  differences  by 
allowing  discretion  to  correct  previously 
specified  PSC  allowances.  To  clarify  this 
authority  in  a  way  which  is  consistent 
with  the  preamble  of  the  proposed  rule 
point,  NOAA  had  added  the  words  "and 
harvest"  to  the  first  sentence  of 
8  675.20(e)(4)  after  the  phrase  "*  *  * 
concerning  the  biolo^cal  stock  status 
*  *  *"  and  added  the  phrase  "or  to 
allow  redistribution  of  uncaught  PSC 
allowances  among  fisheries"  at  the  end 
of  the  paragraph. 

Another  change  from  the  proposed 
nde  to  the  final  rule  involves  language 
in  S  675.20(e)(4).  The  adjective  "best"  is 
added  before  "available  scientific 
information"  and  the  phrase  "and 
harvest"  is  added  after  "biological  stock 
status"  to  indicate  that  harvest  data  will 
also  be  used  by  the  Regional  Director  to 
determine  correctness  of  PSC  limits  and 
PSC  allowances  for  a  given  species. 

Also,  in  the  proposed  rule  the  latitude 
for  one  of  the  coordinates  for  the 
definition  of  Bycatch  Limitation  Zone 
2H,  was  incorrectiy  listed  as  55*  44'. 
This  latitude  in  the  final  rule  has  been 
corrected  to  read  55'  42'. 

Comments  Received 

Fourteen  letters  of  comment  on  the 
proposed  rule  were  received  prior  to  the 
end  of  the  comment  period  on  June  12, 
1989.  Three  letters  of  conunent  were 
received  after  the  close  of  the  comment 


period,  but  the  substance  of  these  letters 
presented  no  issue  or  poiftt  of  view 
uniquely  different  from  the  other  letters. 
Most  of  the  letters  in  opposition  to  the 
proposed  rule  reiterated  common 
themes  such  as  discontent  with  the 
restrictiveness  of  the  rule  and 
questioned  its  fairness.  Similar 
comments  are  summarized  as  a  single 
comment.  All  unique  comments  are 
treated  separately. 

Comment  1:  The  PSC  limits  are  too 
low,  unnecessarily  restrictive,  and  will 
cause  severe  economic  inpacts  in 
excess  of  $100  million  on  the  trawl 
fisheries  when  areas  are  closed.  As 
such.  Amendment  12A  constitutes  a 
"major  rule"  under  Executive  Order 
12291  (E.0. 12291).  PSC  limits  should  not 
be  expressed  as  fixed  amounts  but 
rather  as  proportions  of  the  total 
population  of  the  prohibited  species  in 
the  area. 

Response:  This  opinion  was  reiterated 
in  most  of  the  letters  written  in 
opposition  to  Amendment  12A.  It 
reflects  a  view  that  any  bycatch  limit  is 
too  low  that  inhibits  the  catch  of 
groundfish  by  a  fisherman  with  an 
"average"  unconstrained  bycatch  rate. 
This  view  is  inconsistent  with  the 
Council's  policy  of  limiting  the  bycatch 
of  crabs  and  halibut  in  the  groundfish 
fisheries  to  less  than  what  would  be 
taken  in  unconstrained  groundfish 
fisheries.  The  objective  of  Amendment 
12a  is  to  reduce  die  biological  and 
economic  effect  of  the  groundfish 
fisheries  on  fisheries  for  crabs  and 
halibut  from  what  it  would  be  without 
such  control.  This  action  implementing 
Amendment  12a  is  intended  to  modify 
unconstrained  fishing  behavior  so  as  to 
reduce  bycatch  rates. 

There  is  no  question  that  modifying 
behavior  by  requiring  compliance  with  a 
rule  is  achieved  at  some  cost  NOAA 
would  agree  that  a  rule  is  unnecessarily 
restrictive  if  the  cost  of  compliance  is 
excessive  relative  to  its  biological, 
economic,  social  and  environmental 
benefits.  In  this  instance«  the  behavior 
modification  cost  to  trawlers  is  not 
clear.  Although  the  regulatory  impact 
analysis  indicates  that  forgone 
groimdfish  and  profits  to  the  groundfish 
fishery  under  this  rule  could  produce 
negative  benefits,  such  a  scenario  is 
based  on  an  assumption  that  trawl 
fishermen  will  not  modify  their  fishing 
behavior  from  what  it  would  be  with  no 
bycatch  controls.  NOAA  does  not 
believe  that  this  scenario,  although 
analytically  useful,  is  realistic.  The 
groundfish  trawl  fishing  fleet  is  more 
likely  to  respond  to  the  potential  for  lost 
revenues  by  modifying  fishing  patterns 
and  practices  to  reduce  bycatch  rates. 
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and  thereby  mitigate  any  negative 
impacts  on  their  profits.  The  Council 
heard  considerable  public  testimony  at 
its  January  1989  meeting  that,  given 
imposition  of  the  Amendment  12a 
bycatch  controls,  the  groundfish  fishery 
would  use  all  available  technology  and 
expertise  to  reduce  the  bycatch  of  crabs 
and  halibut  to  avoid  costly  area 
closures.  In  addition,  NOAA  is 
persuaded  by  the  positive  response  to 
similar  bycatch  limits  imposed  on  the 
foreign  fisheries  in  1983  and  on  the  JVP 
fishery  in  1985  which  resulted  in 
substantial  reduction  in  observed 
bycatch  rates  without  apparentiy 
costing  those  fisheries  si^uficant 
forgone  groundfish  harvests. 

In  any  event,  this  action  has  been 
thoroughly  reviewed  for  consistency 
with  E.0. 12291  and  other  applicable 
law.  To  die  extent  tiiat  net  quantifiable 
benefits  may  not  occur  despite  the  best 
efforts  of  trawl  operators  to  reduce 
bycatches  by  modifying  fishing 
behavior,  unquantifiable  enviromnental 
benefits  still  warrant  taking  this  action. 
Such  benefits  include  the  reduction  of 
crab  and  halibut  mortahfy  fit)m 
encounters  with  trawl  gear  that  do  not 
result  in  their  capture. 

NOAA  agrees  diat  PSC  limits 
expressed  as  a  proportion  would  better 
accommodate  changes  in  population 
abundance  of  crabs  and  haliuut.  This 
rule,  in  which  the  PSC  limits  are 
established  as  fixed  amounts,  however, 
will  be  effective  only  through  1990,  or 
less  than  18  months.  In  addition,  the 
recommended  PSC  limits  are  based  on 
the  most  recent  (1988)  estimates  of  crab 
and  halibut  population  sizes.  Therefore, 
NOAA  finds  that  die  recommended  PSC 
limits  as  fixed  amounts  are  acceptable. 

Comment  2:  The  PSC  limits  on  crabs 
violate  National  Standards  1,  2  and  4. 
The  proposed  rule  violates  National 
Standard  4  in  that  it  discriminates 
between  categories  of  U.S.  harvesters 
and  does  not  allocate  PSC  limits  fairly 
and  equitably.  The  proposed  bycatch 
controls  are  not  equitable  in  that  crab 
bycatches  in  the  crab  fishery  may  be  far 
in  excess  of  bycatches  in  the  trawl 
fishery.  Amendment  12a  ignores  the 
bycatches  of  the  longline  (pot  and  hook) 
fisheries  for  groundfish.  The  assumption 
that  the  trawl  fleet  is  die  culprit  in  die 
bycatch  issue  is  unfounded  and  there  is 
inequify  in  the  treatment  between  trawl 
and  other  gear  types. 

Response:  National  Standard  1 
requires  management  measures  to 
prevent  overfishing  while  achieving 
optimum  yield  from  each  fishery 
(Magnuson  Act  section  301(a)(1)).  The 
prescribed  PSC  limits  serve  to  prevent 
overfishing  of  crab  stocks  by  imposing  a 
constraining  limit  on  crab  bycatches  in 


the  groundfish  fishery,  even  though  the 
bycatch  mortality  of  crabs  from  frawl 
gear  is  not  solely  responsible  for 
changes  in  crab  abundance.  In  the  same 
way,  the  PSC  limits  also  assure  that  the 
optimum  yield  in  the  crab  fishery  is 
achieved  insofar  as  impacts  from  the 
groundfish  fishery  affect  diat  optimum 
yield  of  crabs.  Achievement  of  die 
optimum  yield  of  groundfish  is  assumed, 
providing  trawl  operators  respond 
positively  to  the  incentive  to  reduce 
their  bycatch  rates.  In  making  this 
assumption,  NOAA  relies  on  previous 
experience  controlling  the  prohibited 
species  bycatches  in  die  foreign  and  JVP 
groundfish  fisheries. 

National  standard  2  requires  that 
management  measures  be  based  on  the 
best  available  scientific  information. 
After  review  of  die  environmental  and 
regulatory  impact  analysis  supporting 
this  action,  NOAA  finds  that  it  is 
consistent  with  this  standeird.  Tlie 
analysis  is  based  largely  on  crab 
distribution  and  abundance  estimates 
derived  from  the  1988  crab  survey  of  the 
Eastern  Bering  Sea  performed  by  NMFS 
crab  biologists.  These  estimates  will  not 
be  revised  until  after  die  1989  survey  is 
complete,  probably  in  September  1989. 
Bycatch  assumptions  used  in  the 
analysis  are  based  on  observed  bycatch 
rates  in  die  1987  and  1988  JVP 
groundfish  fisheries.  NOAA  recognizes 
the  statistical  limitations  of  its  crab 
biomass  estimates  and  of  extrapolating 
die  performance  of  DAP  fisheries  from 
JVP  fisheries.  However,  a  better  and 
equally  practical  analytical  approach  is 
not  apparent. 

National  Standard  4  prohibits 
management  measures  from 
discriminating  between  residents  of 
different  states  and  requires  any 
allocation  of  fishing  privileges  to  be  fair 
£md  equitable,  to  promote  conservation, 
and  be  carried  out  so  that  no  particular 
individual,  corporation  or  other  entity 
acquires  an  excessive  share  of  such 
privileges.  The  bycatch  restrictions  of 
this  rule  do  not  cfiscriminate  between 
residents  of  different  states  as  trawl 
fishermen  from  all  states  are  equally 
burdened  to  operate  within  the  specified 
PSC  limits. 

Inherent  in  any  allocation  is  the 
advantaging  of  one  group  to  the 
detriment  of  another.  To  be  fair  and 
equitable,  an  allocation  of  fishing 
privileges  should  be  rationally 
connected  to  the  achievement  of 
optimum  yield  and  to  an  objective  of  an 
approved  fishery  management  plan.  For 
the  reasons  discussed  in  response  to  the 
previous  comment,  NOAA  believes  that 
the  bycatch  control  measures  imposed 
by  this  rule  enhance  the  achievement  of 
the  optimum  yield  to  the  red  king  and  C. 


bairdi  Taimer  crab  fisheries  while  not 
necessarily  preventing  achievement  of 
the  grounc^ish  optimum  yield.  Hence, 
these  bycatch  control  measures  are 
rationally  connected  to  the  achievement 
of  the  optimum  yields  of  crabs  and 
groundfish.  Moreover,  they  serve  to 
carry  out  one  of  the  expressed 
management  objectives  of  die  FMP,  that 
is,  to  minimize  the  impact  of  groundfish 
fisheries  on  prohibited  species  such  as 
crabs  and  halibut  (FMP  at  section  14.1). 

In  addition,  an  allocation  scheme  may 
promote  conservation  (in  the  sense  of 
wise  use)  by  optimizing  yield  in  terms  of 
size,  value,  maricet  mix,  price,  or 
economic  or  social  benefit  of  the 
product.  The  observed  bycatch  of  crabs 
and  halibut  in  the  groundfish  trawl 
fishery  is  composed  mosdy  of  small 
pre-recruit  animals.  By  catching  and 
discarding  these  animals  with  probable 
100  percent  mortality,  the  groundfish 
fishery  preempts  the  productive  use  of 
the  discards  in  the  crab  and  halibut 
fisheries  and  the  associated  economic 
and  social  benefits.  On  die  other  hand. 
PSC  limits  that  prevent  harvesting  the 
groimdfish  optimum  yield  when  every 
effort  is  made  by  that  fishery  to  avoid 
excessive  bycatches  also  would  not  be 
considered  wise  use  of  the  crab  and 
halibut  resources.  This  is  the  essence  of 
the  allocative  balance  between  allowing 
relatively  unconstrained  fishing  for 
groundfish  with  trawl  gear  and  limiting 
that  fishery's  use  of  other  resources  that 
may  have  potentially  adverse  affects  on 
other  fisheries.  After  lengthy  debate  and 
study,  the  Council  appears  to  have  made 
a  reasonable  management 
recommendation  that  strikes  an 
appropriate  balance  between  these 
competing  interests. 

NOAA  recognizes  the  difficult 
judgement  necessary  in  making  such 
allocative  management  decisions.  By 
implementing  the  Council's  bycatch 
control  recommendations  in 
Amendment  12a,  NOAA  is  not  making 
any  assumption  that  the  trawl  fleet  is 
the  culprit  in  the  bycatch  issue. 
Although  it  is  true  that  about  82  percent 
of  the  catcher  vessels  with  current 
Federal  permits  to  harvest  groundfish  off 
Alaska  operate  longline  (pots  and 
hooks)  gear,  about  92  percent  of  the 
groundfish  harvest  throu^  June  10, 1989 
has  been  taken  by  trawl  gear.  While 
bycatch  data  on  die  groundfish  longline 
fisheries  are  scant,  based  on  the  relative 
distribution  of  groundfish  harvest  among 
gear  types  it  may  be  assumed  that  trawl 
gear  takes  most  of  the  total  prohibited 
species  bycatch  taken  in  all  groundfish 
fisheries. 

The  bycatch  of  red  king  crabs  in  the 
C  bairdi  Tanner  crab  fishery  also  is 
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acknowledged  along  with  the  bycatch  of 
female  and  imall  male  red  king  crabs  in 
the  red  king  crab  fishery.  The  control  of 
such  bycatches  is  properly  done  by  Uie 
State  of  Alaska  Department  of  Fish  and 
Game  (AOF&G)  in  cooperation  with  the 
Council  under  terms  of  the  fishery 
management  plan  for  Bering  Sea  crabs. 
The  ADF&G  closed  the  Tanner  crab 
fishery  in  the  Bering  Sea  on  May  7, 1989 
partly  because  of  excessive  red  king 
crab  bycatches  (AOF&G  emergency 
order  no.  4-S-09-89].  Other  reasons 
included  the  imminent  molting  period 
during  which  time  bycatch  mortality 
increases,  and  a  lower  than  expected 
catch  per  unit  effort.  Further,  a  complete 
closure  of  the  red  king  crab  fishery  is 
possible  due  to  the  current  severe  low 
abundance  of  this  apecies  although  this 
decision  will  not  be  made  by  the 
ADF&G  until  after  the  1989  crab  survey 
is  complete.  Hence,  NOAA  does  not 
perceive  an  unfair  bycatch  regulatory 
burden  being  imposed  on  trawlers. 
Moreover,  the  focus  on  this  rule  is 
control  of  the  bycatch  effects  of  one 
fishery  on  others,  i.e.,  the  effect  of  the 
groundfish  trawl  fishery  on  crab  and 
halibut  fisheries.  Bycatches  of  crabs  in 
the  crab  fishery  and  of  groundfish  in  the 
groundfish  fishery  also  may  be  problems 
on  which  the  Council  may  make 
regulatory  recommendations  to  the 
Secretary  in  the  future. 

Comment  3:  The  boundaries  of  the 
closed  area  are  inappropriately 
specified,  the  northern  boundary  being 
too  far  north  and  the  eastern  boundary 
being  too  far  east  Seasonal  expansion 
of  the  closed  area  is  unjustified  and  was 
established  by  the  Council  without 
opportimity  for  public  comment 
Midwater  trawling  should  be  exempt 
from  the  area  closed  to  all  trawl  gear 
since  midwater  trawl  gear  accounts  for 
little  bycatch  of  crabs  and  halibut  For 
halibut  conservation  purposes  there  is 
no  need  for  a  year-round  area  closure. 

Response:  NOAA  acknowledges  that 
crabs  and  halibut  in  the  area  closed  to 
fishing  with  trawl  gear  under  S  675.22 
probably  move  in  and  out  of  the  area. 
Exactly  how  many  crabs  and  halibut  are 
protected  at  any  one  time  from 
encountering  trawl  gear  within  this  area 
is  unknown.  Based  on  the  1988  crab 
survey,  the  area  south  of  58*00'  N. 
latitude  and  between  lOO'W  and  162*00' 
W.  longitude  contained  about  22  percent 
of  the  red  king  crab  population.  C)f  this 
amount  an  estimated  37  percent  were 
mature  males  (llO-igOmm)  and  38 
percent  were  matiue  females  (90- 
199mm].  Surveys  in  earlier  years 
showed  larger  proportions  of  the  red 
king  crab  population  within  the  closed 
area  indicating  that  crab  distribution 


will  vary  between  yean.  The  1989  crab 
survey  may  indicate  an  increase  or 
decrease  in  the  proportions  of  the  total 
red  king  crab  population  encompassed 
by  the  closed  area  boundaries. 
However,  NOAA  finds  that  current  data 
indicate  that  a  significant  portion  of  the 
population  of  this  ctab  species  is 
protected  by  the  closed  area. 

The  seasonal  expansion  of  the  closed 
area  to  163*00'  W.  longitude  will  bring 
an  additional  52.3  percent  of  the  total 
red  king  crab  population  under 
protection  during  the  critical  molting 
and  mating  period  when  their  shells  are 
soft  and  more  vulnerable  to  damage 
from  trawl  gear.  Shifting  the  northern 
boundary  of  this  area  one  half  degree 
latitude  south  and  the  eastern  boundary 
one  degree  longitude  west  would 
remove  about  IS  percent  of  the  total  red 
king  crab  population  from  the  protection 
of  the  closed  area.  While  this  is  not  a 
large  portion  of  the  total  population,  it 
would  constitute  a  significant  dilution  of 
the  protective  effect  of  the  closed  area 
for  red  king  crabs. 

The  Council  decided  to  expand  the 
closed  area,  after  receiving  pubUc 
testimony,  on  the  basis  of  scientific 
response  to  questions  developed  during 
Council  discussion.  NOAA  does  not  find 
that  such  a  discovery  process  obviates 
public  comment  during  the  rulemaking 
process  and  further  that  the  pubUc  has 
been  afforded  additional  comment 
opportimity  during  fiie  public  review  of 
the  proposed  rule. 

As  its  name  implies,  midwater  or  off- 
bottom  trawl  gear  usually  does  not 
operate  in  contact  with  the  sea  bottom 
where  crabs  hve.  Therefore,  such  trawl 
gear  often  has  substantially  lower 
bycatch  rates  than  bottom  trawl  gear. 
TTiis  appears  especially  true  when 
midwater  gear  is  used  during  the  first 
four  months  of  the  year  to  harvest 
pollock  in  spawning  aggregations. 
However,  midwater  trawl  gear  can  be 
rigged  at  other  times  to  catch  fish  very 
close  to  the  sea  bottom,  for  example, 
pollock  in  more  dispersed  feeding 
schools  during  the  summer.  The  bycatch 
rates  of  midwater  gear  operated  close  to 
the  bottom  may  be  significantly  higher 
than  when  the  gear  is  operated  higher  in 
the  water  column.  As  such,  there  is  no 
way  for  NOAA  to  verify  whether  any 
particular  midwater  trawl  is  being 
operated  at  a  depth  which  will  minimize 
its  bycatch.  NOAA.  therefore,  has  no 
reason  to  change  the  constraint  on  using 
midwater  trawl  gear  in  the  closed  area. 

NOAA  agrees  that  halibut  are  widely 
distributed  on  the  Bering  Sea 
continental  shelf  and  that  the  closed 
area  by  itself  offera  little  overall  bycatch 
protection  to  halibv^.  However,  the 


closed  area  includes  an  area  north  of  the 
<  Alaska  Peninsula  in  which  juvenile 
halibut  are  particularly  abimdant  Any 
relocation  of  the  trawl  fleet  to  other 
areas  that  contain  older  fish  would 
serve  to  decrease  the  effect  of  trawl 
bycatches  on  recruitment  to  the  halibut 
fishery.  Any  benefits  of  the  closed  area 
in  this  regard  are  highly  uncertain, 
however.  The  principal  purpose  of  the 
closed  area  is  the  protection  of  red  king 
crabs  and,  to  a  lesser  extent  C.  bairdi 
Tanner  crabs  and  halibut 

Comment  4:  The  1989  JVP  fishery  has 
left  the  DAP  fishery  with  too  little  king 
crab  PSC  limit  relative  to  its  uncaught 
groundfish  quota. 

Response:  The  JVP  fisheries  in  1989  to 
date  have  operated  from  January  1 
through  March  12.  Preliminary  observer 
data  fiY)m  these  fisheries  indicate  that  a 
total  175,657  red  king  and  153.371  C. 
bairdi  Tanner  crabs  were  taken  in  2^ne 
1.  An  additional  82,729  C.  bairdi  Tanner 
crabs  were  taken  in  Zone  2  and  560  mt 
of  halibut  were  taken  in  the  BSAI  area. 
Any  of  these  bycatch  amounts  that  meet 
or  exceed  the  specified  PSC  allowances 
for  the  two  JVP  fisheries  will  trigger 
appropriate  area  closures;  however,  the 
rule  does  not  provide  for  deducting 
bycatches  in  excess  of  a  PSC  allowance 
firom  other  PSC  allowances.  Hence,  DAP 
fisheries  will  be  imaffected  by  excessive 
bycatches  in,  for  example,  the  JVP 
flatfish  fishery,  because  DAP  estimated 
red  king  crab  bycatch  would  be  counted 
retroactively  against  the  PSC 
apportionment  of  the  DAP  flatfish 
fishery.  This  provision  Implements  the 
intent  of  the  Council  not  to  sanction  all 
fisheries  with  an  area  closure  due  to  the 
excessive  bycatches  of  a  single  fishery. 

Ordinarily,  bycatches  of  the  four 
fisheries  would  not  exceed  their 
respective  PSC  allowances  because 
their  attainment  would  trigger  area 
closures.  Since  the  sum  of  the  PSC 
allowances  equals  the  PSC  limit  for  a 
species,  prompt  closures  would  ensure 
that  PSC  limits  also  will  not  be 
exceeded.  Due  to  the  effective  date  of 
this  rule  late  in  the  1989  fishing  year, 
however,  some  PSC  allowances  may  be 
exceeded.  The  amounts  by  which  PSC 
allowances  are  exceeded  in  1989,  if  at 
all,  are  not  expected  to  be  significantly 
damaging  to  the  biological  welfare  of 
crabs  and  haUbut  or  the  economic 
welfare  of  crab  and  halibut  fisheries. 

Comment  5:  Without  requiring 
observers  on  DAP  fishing  vessels, 
estimates  of  bycatch  in  the  DAP 
fisheries  will  be  faulty  due  to: 

(a)  ReUance  on  voliuitary  submission 
of  catch  data, 

(b)  Estimates  of  DAP  bycatch  based 
on  extrapolation  fix>m  JVP  bycatch  data 
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from  earlier  years  when  JVP  fishing 
behavior  was  modified  by  incentives  not 
applicable  to  DAP,  and 

(c)  Large  error  inherent  in  estimator 
calculations.  How  does  such  voluntary 
compliance  and  extrapolation  of 
bycatch  rates  to  DAP  fisheries  prevent 
overfishing  and  comply  with  National 
Standard  2?  The  system  of  accounting 
for  DAP  bycatches  will  confer  an 
excessive  privilege  on  DAP  fishermen 
compared  with  JVP  fishermen. 
Amendment  12A  should  be  changed  to 
include  a  comprehensive  observer 
requu-ement  and  incentives  to  reduce 
bycatches  at  the  company  or  individual 
vessel  levels. 

Response:  NOAA  agrees  that  full 
observer  coverage  on  all  fishing  vessels 
sorting  trawl-caught  groundfish.  as  is 
currently  the  case  in  JVP  fisheries, 
provides  the  most  acciu-ate  estimate  of 
prohibited  species  bycatch.  Such 
observer  coverage  on  DAP  fishing 
vessels  currently  is  not  available. 
NOAA  believes,  however,  that  realistic 
estimates  of  DAP  bycatches  can  be 
derived  fit)m  a  variety  of  other  data 
sources.  One  of  these  sources  is  the  DAP 
catch  data  reports.  These  reports  are 
required  under  §  675.5  and  are  not 
voluntary.  Catches  and  receipts  of 
groundfish  by  catcher/processor  and 
mothership/processor  vessels  are 
submitted  weekly  by  the  vessel  operator 
and  are  corroborated  by  unannounced 
inspections  at  sea  and  by  State  of 
Alaska  fish  tickets  which  are  required  of 
all  vessels  fishing  off  Alaska.  All 
catcher/processor  and  mothership/ 
processor  vessels  also  must  check  in 
and  out  of  each  statistical  area  in  which 
they  operate.  NOAA  scientists  will 
estimate  unobserved  DAP  bycatches 
based  on  the  species  composition  of 
harvested  groundfish.  the  time  and 
location  of  harvests,  comparison  with 
known  bycatch  rates  fixjm  previous 
similar  fisheries,  and  any  other  relevant 
data.  This  may  involve  extrapolation 
from  JVP  bycatch  data  ft-om  earlier 
years.  NOAA  acknowledges  the 
statistical  limitations  and  implications 
of  this  approach.  It  will  be  consistent 
with  National  Standard  2,  however,  if  it 
is  based  on  the  best  available  scientific 
information. 

Any  estimation  of  the  amount  of  crabs 
and  halibut  taken  as  bycatch  will  be 
subject  to  error.  Bycatch  estimates  of 
unobserved  catches  probably  will  have 
a  greater  error  than  observed  catches. 
The  NMFS.  therefore,  will  make 
conservative  assiunptions  in 
determining  whether  a  DAP  fishery  has 
attained  its  PSC  apportionment.  In 
addition,  the  NMFS  intends  to  make 
ample  use  of  the  marine  resource 


observers  authorized  under  the  Marine 
Mammal  Protection  Act  to  substantiate 
estimates  of  DAP  bycatch  rates  as  the 
DAP  fisheries  are  being  conducted. 
Hence,  the  system  used  to  estimate 
unobserved  DAP  bycatches  is  not  likely 
to  permit  DAP  fisheries  to  have 
significandy  larger  bycatches  than  their 
PSC  allowances.  NOAA  agrees, 
however,  that  this  system,  although 
adequate  in  this  situation,  is  not  perfect 
and  does  not  provide  sufficient  incentive 
for  individual  vessel  operators  to  reduce 
their  bycatch  of  prohibited  species. 
NOAA  will  encourage  the  Council  to 
this  end  as  it  prepares  future  bycatch 
management  recommendations  to 
succeed  Amendment  12a. 

Comment  6:  At  sea  enforcement  will 
be  difficult  and  sometimes  impossible. 
All  DAP  vessels  should  be  required  to 
maintain  daily  catch  logs,  offload  all 
product  when  any  one  area  is  closed  to 
one  DAP  fishery  and  not  the  other,  or 
the  fisheries  should  be  defined  on  a  tow- 
by-tow  and  retained-on-board  basis. 

Response:  NOAA  acknowledges  that 
the  assignment  of  prohibited  species 
bycatches  to  one  of  the  four  defined 
fisheries  based  on  weekly  catch  reports 
cannot  be  verified  at  sea.  Closure  of  one 
DAP  (or  JVP)  fishery  and  not  the  other 
will  be  enforced  through  the  use  of  the 
directed  fishing  definition  (5  675.2).  For 
example,  when  the  "DAP  flatfish 
fishery"  attains  its  PSC  allowance  of  red 
king  crab  in  Zone  1,  then  the  Secretary 
would  prohibit  DAP  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  for  the  remainder  of  the  fishing 
year  in  Zone  1.  According  to  the 
directed  fishing  definition,  such  a 
prohibition  would  mean  that  any  DAP 
fishing  vessel  in  Zone  1  would  be  in  - 
violation  if  it  were  found  to  have 
retained  yellowfin  sole,  rock  sole,  and 
"other  flatfish,"  in  the  aggregate, 
amounting  to  20  percent  or  more  of  the 
total  amount  of  fish  and  fish  products  on 
board,  as  calculated  in  round-weight 
equivalents.  NOAA  agrees  also  that  the 
maintenance  of  daily  catch  logs  would 
document  when  and  where  catches  of 
groundfish  were  made  by  a  DAP  fishing 
vessel.  Although  the  Council  has 
recommended  requiring  daily  catch  and 
production  logs  to  be  implemented  for 
the  1990  fishing  year,  they  currently  are 
not  required. 

Comment  7:  Closure  of  Zones  1  and 
2H  to  a  fishery  on  attainment  of  its 
primary  halibut  PSC  allowance  will  be 
of  minimal  value  in  controlling  the 
effects  of  halibut  bycatch.  Bycatch 
management  for  halibut  should 
emphasize  actual  removals  on  a  BSAI- 
wide  basis.  The  PSC  limit  for  haUbut  is 
too  high.  It  would  be  increased  from 


1,325  mt  under  Amendment  10  to  5,333 
mt  under  Amendment  12a  at  a  time 
when  the  exploitable  biomass  of  haUbut 
appears  to  be  declining  at  about  5 
percent  per  year.  The  Alaska-wide 
halibut  bycatch  mortaUty  should  not 
exceed  6,000  mt  since  this  is  the  10-year 
average  under  which  the  haUbut 
resource  has  rebuilt  itself  from  previous 
declines.  The  halibut  PSC  aUowances 
for  the  DAP  fisheries  should  be 
monitored  by  using  a  predictive  model 
in  the  absence  of  on-board  observera. 
Bycatch  controls  should  incorporate 
incentives  for  individual  fishermen  to 
reduce  bycatch  rates. 

Response:  NOAA  is  aware  of  recent 
scientific  work  suggesting  that  species 
composition  of  the  groundfish  catch  has 
the  single  most  important  influence  on 
halibut  bycatch  rates.  This  work 
appears  to  discount  previous 
information  showing  the  distribution  of 
juvenile  halibut.  The  recommendation  to 
close  Zones  1  and  2H  at  some  primary 
level  of  bycatch  was  based  in  part  on 
this  distribution  information.  Althou^ 
the  biological  value  to  halibut  of  closing 
these  zones  to  groundfish  fishing  at 
certain  times  remains  to  be  seen,  such 
closures  may  have  value  also  in  the 
protection  of  other  prohibited  species 
and  in  providing  incentive  for 
groundfish  fishermen  to  avoid  bycatches 
of  halibut.  NOAA  agrees  that  this 
approach  does  not  provide  ideal 
incentives  to  the  individual  vessel 
operator,  and  will  consider  such  an 
approach  in  the  future. 

The  principal  reason  why  the  haUbut 
PSC  limit  is  higher  than  it  was  under 
Amendment  10  (implemented  in  1987 
and  1988  at  52  FR  8592,  March  19. 1987) 
is  that  the  bycatch  of  more  groundfish 
fisheries  is  being  counted  against  the 
PSC  limit  than  was  done  under 
Amendment  10.  NOAA  finds  the  goal  of 
an  Alaska-wide  haUbut  bycatdi  of  6.000 
mt  reasonable,  but  notes  that  any 
significant  increase  in  bycatch  is  likely 
to  be  reflected  in  a  reduction  of  catch 
limits  for  halibut  fishermen  in  future 
years.  Although  this  may  not  be  a 
desirable  effect,  it  is  in  the  judgment  of 
the  Council  and  the  Secretary,  a 
reasonable  balance  between  excessive. 
bycatch  and  prohibitive  bycatch  control. 
At  lower  levels  of  haUbut  biomass,  this 
balance  may  more  reasonably  be  struck 
at  a  PSC  limit  less  than  6,000  mt  Alaska- 
wide  or  5.333  mt  for  the  BSAI  area. 

Comment  &■  What  amount  of  bycatch 
of  crabs  would  be  considered 
statistically  and  biologically  significant? 
The  PSC  limits  for  crab  species  should 
be  established  at  1  percent  or  2  percent 
of  the  total  crab  population. 
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Response:  A  key  feature  of  the 
controversy  over  the  establishment  of 
crab  PSC  limits  was  the  biological 
significance  of  crab  bycatch  mortality  to 
the  overall  crab  population.  The 
Council's  Scientific  and  Statistical 
Committee  advised  that,  with  current 
crab  survey  methods,  a  removal  of  1 
percent  of  the  total  population  of  a  crab 
species  would  not  be  detected.  Trawl 
fishing  interests  who  had  proposed  1 
percent  of  the  population  as  a  PSC  limit 
interpreted  this  advice  as  conHrmation 
of  a  biologically  acceptable  bycatch 
amount. 

In  1988,  the  total  red  king  crab 
population  was  estimated  to  be  about  40 
million  animals.  The  precision  of  this 
estimate,  however,  is  such  that  the  true 
abundance  of  red  king  crabs  in  1988  had 
a  95  percent  probability  of  being  within 
the  range  of  21  million  to  59  million 
animals.  With  this  kind  of  precision,  the 
removal  of  the  1  percent  PSC  limit  of 
400,000  animals  probably  would  not  be 
Statistically  significant.  However,  at 
very  low  population  levels,  say  the 
lower  end  of  the  probable  abundance 
range,  400,000  animals  may  be 
biologically  meaningful  to  the 
regenerative  potential  of  the  stock. 
Clearly,  there  is  no  simple  biologically 
or  scientifically  "correct"  PSC  limit. 
Instead,  the  best  PSC  limit  is  the  one 
that  strikes  the  best  balance  between 
excessive  bycatch  and  prohibitive 
regulation.  These  are  admittedly 
qualitative  terms  that  suggest  some 
optimum  among  competing  objectives. 
NOAA  suggests  that  this  optimum  is 
practically  impossible  to  discover  or 
prove  scientifically. 

Comment  9:  There  should  be  provision 
for  reapportionment  of  PSC  allowances 
among  fisheries  concurrent  with  the 
reapportionment  of  TAC  between  JVP 
and  DAP. 

Response:  NOAA  agrees.  Such 
authority  was  contemplated  in  the 
proposed  rule  at  §  675.20(e)(4)  and 
discussed  in  the  preamble  to  the 
proposed  rule  (page  19201,  center 
column  at  54  FR 19199,  May  4, 1989).  To 
clarify  this  intent  however,  the  language 
of  S  e75.20(e)(4)  has  been  slighdy 
revised  in  the  final  rule. 

Comment  10:  Amendment  12A 
complies  with  the  National  Standards  of 
the  Magnuson  Act  and  should  be 
approved.  Domestic  trawling  is 
supposed  to  be  closely  monitored  in  the 
winter  halibut  saving  area  according  to 
the  FMP.  Since  the  bycatch  of  halibut 
tends  to  be  of  juvenile  animals,  the 
impact  on  the  commercial  halibut 
fishery  will  be  delayed  two  to  four 
years.  Halibut  bycatch  was  reduced  by 
foreign  fleets  even  with  an  increasing 
halibut  population.  Therefore, 


Amendment  12a  is  not  overly  restrictive 
and  should  be  implemented. 
Response:  Comment  noted. 

Classification 

The  Regional  Director  has  determined 
the  FMP  Amendment  12a  is  necessary 
for  the  conservation  and  management  of 
the  BSAI  area  groundfish  fisheries  and 
that  this  amendment  is  consistent  with 
the  provisions  of  the  Magnuson  Act,  and 
other  applicable  law. 

The  Coimcil  prepared  an 
environmental  assessment  (EA)  for 
these  amendments.  The  Assistant 
Administrator  for  Fisheries  concluded 
that  there  %vill  be  no  significant  impact 
on  the  environment  as  a  result  of  this 
rule.  A  copy  of  the  EA  may  be  obtained 
fi'om  the  Council  at  the  address  above. 

The  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  of  NOAA 
(Under  Secretary)  determined  that  this 
rule  is  not  a  "major  rule"  requiring  a 
regulatory  impact  analysis  under 
Executive  Order  12291.  This 
determination  is  based  on  the  EA/RIR/ 
FRFA  prepared  by  the  Council  which 
concluded  that  past  industry 
performance  and  public  testimony 
indicate  that  the  trawl  fisheries  will  be 
able  to  reduce  their  bycatch  rates  of 
halibut  and  crab  and  avoid  early 
closures.  Although  some  scenarios 
discussed  in  the  RIR,  projected  profit 
losses  to  the  trawl  fisheries  in  excess  of 
$100  million,  NOAA  believes  that  the 
groundfish  trawl  fishing  fleet  will 
respond  to  the  potential  for  lost 
revenues  by  modifying  fishing  patterns 
to  reduce  bycatch  rates,  thereby 
mitigating  any  negative  impacts  on  their 
profits.  A  copy  of  the  EA/RIR/IRFA  may 
be  obtained  from  the  Coimcil  at  the 
address  above. 

The  Under  Secretary  concludes  that 
this  rule  would  havt  significant  effects 
on  small  entities.  These  effects  have 
been  discussed  in  the  EA/RIR/IRFA,  a 
copy  of  which  may  be  obtained  from  the 
Council  at  the  address  above.  The 
Under  Secretary  determined  that  this 
rule  does  not  contain  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  Alaska. 
This  determination  was  submitted  for 
review  by  the  respcmsible  State  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act.  The  State  agencies 
failed  to  comment  within  the  statutory 
time  period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 


assessment  under  Executive  Order 
12612. 

List  of  Subjects 

50  CFR  Part  611 

Fisheries,  Foreign  fishing. 

50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  4, 1989. 

James  W.  Brennan, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  611  and  675  are 
proposed  to  be  amended  as  follows: 

PART  611— FORErGN  PISHING 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq.,  16  U.S.C. 
971  et  seq.,  22  U.S.C.  1971  at  seq.,  and  16 
U.S.C.1361e/se9. 

2.  Section  611.93  is  amended  by 
adding  paragraph  (b)(5)  effective 
throu^  December  31, 1990,  to  read  as 
follows:  I 

S  61 1.93    Bering  Sea  and  Aleutian  Islands 
groundfish  fishery. 

•        *        •        *        •  I 

(b)  *  *  * 

(5)  Receiving  groundfish  prohibited. 
(i)  Whether  or  not  a  nation  receives  a 
notice  under  paragraph  (b)(3](ii)  of  this 
section,  receipts  of  U.S.>harvested 
groundfish  that  are  composed  of 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  any  amount 
greater  than  or  equal  to  20  percent  of  the 
total  amount  of  groundfish  received  is 
prohibited  in  any  bycatch  limitation 
zone  or  statistical  area  defined  in  §  675.2 
of  this  Title  when  the  JVP  bycatch 
allowance  pertaining  to  such  bycatch 
limitation  zone  or  statistical  area,  as 
specified  imder  §  675.21  of  this  Title,  has 
been  attained. 

(ii)  Whether  or  not  a  nation  receives  a 
notice  under  paragraph  (b)(3)(ii)  of  this 
section,  receipts  of  U.Srharvested 
groundfish  that  are  caught  with  bottom 
trawl  gear  and  composed  of  pollock  and 
Pacific  cod  in  the  aggregate  in  any 
amount  greater  than  or  equal  to  20 
percent  of  the  total  amount  of 
groundfish  received  is  prohibited  in  any 
bycatch  limitation  zone  or  area  defined 
in  §  675.2  of  this  Title  when  the  bycatch 
allowance  pertaining  te  such  bycatch 
limitation  zone  or  statistical  area,  as 
specified  under  S  675.21  of  this  Title,  has 
been  attained. 
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PART  67S-GROUNDFISH  OF  THE 
BERING  SEA  AND  ALEUTIAN  ISLANDS 

3.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

4.  In  S  675.2,  two  new  definitions. 
Bottom  trawl  and  Bycatch  limitation 
zone  2// are  added  in  alphabetical  order, 
the  definitions,  "Bycatch  Hmitation  zone 

1  (Zone  1)"  and  "Bycatch  limitation  zone 

2  (Zone  2)"  are  revised  and  the 
definition  of  "statistical  area"  is 
amended  by  revising  the  introductory 
text,  redesignating  paragraphs  (f),  (g). 
(h),  and  (i)  as  (h),  (i),  (j).  and  (k) 
respectively,  and  adding  new 
paragraphs  (f)  and  (g),  effective  through 
December  31, 1990,  to  read  as  follows: 

§675.2    DeflniUont. 
•        *        •        •        * 

Bottom  trawl  means  a  trawl  in  which 
the  ground  rope  of  the  net  is  equipped 
with  bobbins  or  roller  gear. 

Bycatch  limitation  zone  1  (Zone  1} 
means  that  part  of  the  Bering  Sea 
Subarea  that  is  south  of  SS'OO*  N. 
latitude  and  east  of  165*00'  W.  longitude 
(Figure  2). 

Bycatch  limitation  zone  2  (Zone  2) 
means  that  part  of  the  Bering  Sea 
Subarea  bounded  by  straight  lines 
connecting  the  following  coordinates  in 
the  order  listed  (Figure  2): 


North  latitude 

West  longitude 

54*30' 

58*00' 

58*00' 

60*00' _ ;.„ 

165*00' 
165*00' 
171*00' 
ITVOC 
179*20' 
179*20' 
167*00' 

60*00'.. 

59*25' 

54*30-.... 

54*30' 

165*00' 

Bycatch  limitation  zone  2H  means 
that  part  of  the  Bering  Sea  Subarea 
bounded  by  sraight  lines  connecting  the 
following  coordinates  (Figure  2): 


North  latHude 

West  longitude 

54*30' 

165*00' 

56*00' .._ 

56*30' 

55*42' „ 

54*30' ...      

54*30- „ 

165*00' 
170*00' 
170*00' 
167-00' 
165-00' 

Statistical  area  means  any  one  of  the 
eleven  statistical  areas  of  the  Bering  Sea 


and  Aleutian  Islands  management  area 
defined  as  follows  (Figure  2): 

*  •        •        *        « 

(f)  Statistical  area  516— that  part  of 
Statistical  area  511  that  is  south  of  58* 
N.  lat.  and  between  162*  and  163*  W. 
long,; 

(g)  Statistical  area  517— that  part  of 
Statistical  area  513  that  is  south  of  56*30' 
N.  lat.  and  between  165*  and  170*  W. 
long.: 

*  *        ♦        •        « 

5.  In  §  675.7,  paragraph  (c)  is  revised 
and  new  paragraph  (d)  is  added, 
effective  through  December  31, 1990,  to 
read  as  follows: 

§675.7    Prohtoitions. 

*  *        *        *        t 

(c)  Use  a  vessel: 

(1)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  in  violation  of  §  675.22(a)  of  this 
part  unless  specifically  allowed  by  the 
Secretary  as  provided  under  §  675.22  (b), 
(c),  and  (d)  of  this  part; 

(2)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  at  any  time  when  no  scientific  data 
collection  and  monitoring  program 
exists  or  after  such  a  program  has  been 
terminated:  or 

(3)  To  fish  with  trawl  gear  in  that  part 
of  Zone  1  closed  to  fishing  with  trawl 
gear  without  complying  fully  with  a 
scientific  data  collection  and  monitoring 
program;  or 

(d)  conduct  any  fishing  contrary  to  a 
notice  issued  under  §  675.21  of  this  part. 

6.  In  §  675.20.  effective  through 
December  31, 1990,  add  the  phrase  "or 
PSC  allowance"  after  the  phrase  "PSC 
limits"  in  paragraph  (e)(l)(iii)  and  after 
the  phrase  "PSC  limit'  in  both  places 
where  it  appears  in  paragraph  (e)(2){ii). 

7.  In  S  675.20,  paragraph  (e)(4)  is 
revised,  effective  through  December  31, 
1990,  to  read  as  follows: 

§675.20    General  Umitatlons. 
***** 

(e)  *  *  * 

(4)  The  adjustinent  of  TAC  or  PSC 
limit  or  PSC  allowance  for  any  species 
under  paragraph  (e)(l)(iii)  of  this  section 
must  be  based  on  the  best  available 
scientific  information  concerning  the 
biological  stock  status  and  harvest  of 
the  species  in  question  and  on  the 
Regional  Director's  determination  that 
the  ctirrently  specified  TAC  or  PSC  limit 
or  PSC  allowance  is  incorrect  Any 
adjustment  to  a  TAC  or  PSC  limit  or 
PSC  allowance  must  be  reasonably 
related  to  a  change  in  biological  stock 
status,  except  that  a  PSC  limit  or  PSC 
allowance  may  be  adjusted  if  it  was 
incorrectly  specified  or  to  allow 


redistribution  of  imcatight  PSC 
allowances  among  fisheries. 

8.  A  new  §  675.21  and  Table  2  are 
added,  effective  through  December  31, 
1990,  to  read  as  follows: 

§675.21    ProNbtted  species  catch  (PSC) 
limitation*. 

(a)  PSC  limits.  (1)  The  PSC  Umit  of  red 
king  crab  caught  while  conducting  any 
domestic  trawl  fishery  for  groimdifish  in 
Zone  1  during  any  fishing  year  is  200,000 
red  king  crabs. 

(2)  The  PSC  limit  of  Tanner  crab  (C. 
bairdi]  caught  while  conducting  any 
domestic  travel  fishery  fw  groundfish  in 
Zone  1  during  any  fishing  year  is  1 
million  animals. 

(3)  The  PSC  limit  of  Tanner  crab  (C. 
bairdi)  caught  while  conducting  any 
domestic  fishery  for  grotmdfish  in  Zone 
2  during  any  fishing  year  is  3  milUon 
animals. 

(4)  The  primary  PSC  limit  of  Pacific 
halibut  caught  while  conducting  any 
domestic  fishery  for  groundfish  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  4,400  metric  tons. 

(5)  The  secondary  PSC  limit  of  Pacific 
halibut  caught  while  conducting  any 
domestic  fishery  for  grotmdfish  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  during  any  fishing 
year  is  an  amount  of  Pacific  halibut 
equivalent  to  5,333  metric  tons. 

(b)  Apportionment  of  PSC  limits.  (1) 
The  Secretary,  after  consultation  with 
the  North  Pacific  Fishery  Management 
Council  (Coimcil),  will  apportion  each 
PSC  limit  into  bycatch  allowances  that 
will  be  assigned  to  each  fishery, 
specified  in  paragraph  (b)(3)  of  this 
section,  according  to  its  anticipated 
incidental  catch  during  a  fishing  year  of 
prohibited  species  for  which  a  PSC  limit 
is  specified  tlirough  the  use  of  a 
matiiematical  prediction  procedure 
based  on  statistical  information  derived 
from  fi&hery  performance  in  previous 
years  and  expectations  of  projected 
performances  of  the  fisheries. 

(2)  The  Secretary  will  publish  PSC 
limits  and  PSC  allowances  annually  in 
the  notices  required  under  §  675.20(a)(6) 
of  this  part.  Public  comment  will  be 
accepted  by  the  Secretary  for  a  period  of 
30  days  after  the  first  publication  of  the 
amounts.  See  Table  2  for  purposes  of 
this  paragraph. 

(3)  For  purposes  of  this  section,  four 
domestic  fisheries  are  defined  as 
follows: 

(i)  "DAP  flatfish  fishery"  means  DAP 
fishing  operations  which  retain,  on  a 
weekly  basis,  yellowfin  sole,  rock  sole, 
and  "other  flatfish"  in  the  aggregate  in 
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an  amount  greater  than  or  equal  to  20 
percent  of  the  total  amount  of 
groundfish  retained. 

(ii)  "DAP  other  fishery"  means  DAP 
fishing  operations  which  retain,  on  a 
weekly  basis,  any  combination  of 
groundfish  species  which  does  not 
qualify  the  fishery  as  a  "flatfish  fishery." 

(iii)  "JVP  flatfish  fishery"  means  JVP 
fishing  operations  which  deliver,  on  a 
weekly  basis,  yellowfin  sole,  rock  sole, 
and  "other  flatfish"  in  the  aggregate  in 
an  amount  greater  than  or  equal  to  20 
percent  of  the  total  amount  of 
groundfish  delivered. 

(iv)  "JVP  other  fishery"  means  JVP 
fishing  operations  whidi  deliver,  on  a 
weekly  basis,  any  combination  of 
groundfish  species  which  does  not 
quaUfy  the  fishery  as  a  'flatfish  fishery." 
(c)  "Attainment  of  a  PSC  allowance. 
(1)  By  the  "DAP  flatfish  fishery." 
(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  wiU  catch  either  of  the 
PSC  allowances  or  red  king  crab  or  C. 
bairdi  in  Zone  1  while  participating  in 
die  "DAP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  Zone  1  by 
U.S.  fishing  vessels  tiiat  process  their 
catch  on  board  or  deliver  it  to  U.S. 
processors. 

(ii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C  bairdi  in  Zone  2  while 
participating  in  the  "DAP  flatfish 
fishery,"  the  Secretary  will  publish  a 
notice  in  the  Federal  Register 
prohibiting,  for  the  remainder  of  the 
fishing  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  Zone  2  by 
U.S.  fishing  vessels  that  process  their 
catch  on  board  or  deliver  it  to  U.S. 
processors. 

(iii]  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  die 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
die  "DAP"  flatfish  fishery."  tiie 
Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting,  for  the 
remainder  of  the  fishing  year,  directed 
fishing  for  yellowfin  sole,  rock  sole,  and 
"other  flatfish"  in  the  aggregate  in  Zones 
1  and  2H  by  U.S.  fishing  vessels  that 
process  their  catch  on  board  or  deliver  it 
to  U.S.  processors. 

(iv)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  secondary 
PSC  allowance  of  Pacific  haUbut  in  the 


Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  directed  fishing  for 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate  in  the  entire 
Bering  Sea  and  Aleutian  Islands 
Management  Area  by  U.S.  firming 
vessels  that  process  their  catch  on  board 
or  deliver  it  to  U.S.  processors. 
(2)  By  the  "DAP  other  fisheries." 
(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  of  C 
bairdi  in  Zone  1  while  participating  in 
the  "DAP  other  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  directed  fishing  for 
pollock  and  Pacific  cod  in  the  aggregate 
with  bottom  trawl  gear  in  Zone  1  by  U.S. 
fishing  vessels  that  process  their  catch 
on  board  or  deliver  it  to  U.S.  processors. 

(ii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C.  bairdi  in  Zone  2  while 
participating  in  the  "DAP  other  fishery," 
the  Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting,  for  the 
remainder  of  the  fishing  year,  directed 
fishing  for  pollock  and  Pacific  cod  in  the 
aggregate  with  bottom  trawl  gear  in 
Zone  2  by  U.S.  fishing  vessels  that 
process  their  catch  on  board  or  deliver  it 
to  U.S.  processors. 

(iii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "DAP  other  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  directed  fishing  for 
pollock  and  Pacific  cod  in  the  aggregate 
with  bottom  trawl  gear  in  Zones  1  and 
2H  by  U.S.  fishing  vessels  that  process 
their  catch  on  board  or  deliver  it  to  U.S 
processors. 

(iv)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  secondary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
die  "DAP  other  fishery."  tiie  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  directed  fishing  for 
pollock  and  Pacific  cod  in  the  aggregate 
with  bottom  trawl  gear  in  the  entire 
Bering  Sea  and  Aleutian  Islands 
Management  Area  by  U.S.  fishing 


vessels  that  process  their  catch  on  board 
or  deliver  it  to  U.S.  processors. 
(3)  By  the  "JVP  flatfish  fishery." 
(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  or  C. 
bairdi  in  Zone  1  while  participating  in 
the  "JVP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zone 

1  that  is  composed  of  20  percent  or  more 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate. 

(ii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C.  bairdi  in  Zone  2  while 
participating  in  the  "JVP  flatfish 
fishery,"  the  Secretary  will  publish  a 
notice  in  the  Federal  Register 
prohibiting,  for  the  remainder  of  the 
fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zone 

2  that  is  composed  of  20  percent  or  more 
yellowfin  sole,  rock  sole,  and  "other 
flatfish"  in  the  aggregate. 

(iii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  anticipating  in 
the  "JVP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  the  reoeipt  by  foreign 
vessels  of  groundfish  caught  from  Zones 
1  and  2H  that  is  composed  of  20  percent 
or  more  yellowfin  sole,  rock  sole,  and 
"other  flatfish"  in  the  aggregate. 

(iv)  If,  during  the  fishing  year,  the 
Regional  Director  detetmines  that  U.S. 
fishing  vessels  will  catch  the  secondary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
the  "JVP  flatfish  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  die  remainder  of 
the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  in  the 
entire  Bering  Sea  and  Aleutian  Islands 
Management  Area  that  is  composed  of 
20  percent  or  more  yellowfin  sole,  rock 
sole,  and  "other  flatfish"  in  the 
aggregate. 

(4)  By  tiie  "JVP  otiiet  fisheries." 

(i)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  either  of  the 
PSC  allowances  of  red  king  crab  or  C. 
bairdi  in  Zone  1  while  participating  in 
the  "JVP  other  fishery,"  the  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
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the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zone 
1  with  bottom  trawl  gear  that  is 
composed  of  20  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate. 

(ii)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  PSC 
allowance  of  C.  bairdi  in  Zone  2  while 
participating  in  tiie  "JVP  ptiier  fishery," 
the  Secretary  will  publish  a  notice  in  the 
Federal  Register  prohibiting,  for  the 
remainder  of  the  fishing  year,  the  receipt 
by  foreign  vessels  of  groundfish  caught 
from  Zone  2  with  bottom  trawl  gear  that 


is  composed  of  20  percent  or  more 
pollock  and  Pacific  cod  in  the  aggregate. 

(iii)  If,  during  die  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  the  primary 
PSC  allowance  of  Pacific  halibut  in  die 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
die  "JVP  otiier  fishery,"  die  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishiiig  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  from  Zones 
1  and  2H  with  bottom  trawl  gear  that  is 
composed  of  20  percent  or  more  pollock 
and  Pacific  cod  in  the  aggregate. 


(iv)  If,  during  the  fishing  year,  the 
Regional  Director  determines  that  U.S. 
fishing  vessels  will  catch  die  secondary 
PSC  allowance  of  Pacific  halibut  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area  while  participating  in 
die  "JVP  otiier  fishery,"  tiie  Secretary 
will  publish  a  notice  in  the  Federal 
Register  prohibiting,  for  the  remainder  of 
the  fishing  year,  the  receipt  by  foreign 
vessels  of  groundfish  caught  in  the 
entire  Bering  Sea  and  Aleutian  Islands 
Management  Area  with  bottom  trawl 
gear  that  is  composed  of  20  percent  or 
more  pollock  and  Pacific  cod  in  the 
aggregate. 


Table  2.— 1989  Prohibited  Species  Catch  Allowances 


Fisheries 


Red  king  crab,  animals: 

DAP  flatfish  fisheries 

DAP  other  fisheries 

JVP  flatfish  fisheries 

JVP  other  fisheries 

C.  ton*  Tanner  crab,  animals: 

DAP  flatfish  fisheries 

DAP  other  fisheries 

JVP  flatfish  fisheries 

JVP  other  fisheries 

Pacific  halibut  metric  tons: 

DAP  flatfish  fisheries 

DAP  other  fisheries 

JVP  flatfish  fisheries 

JVP  other  fisheries 


Zone1 


50,579 

20,879 

111,658 

16,684 

86.970 
609.519 

93.359 
210,152 


Zone2 


260.910 

1,828,558 

280.077 

630,455 


Zone1-t-2H 


181 

3,408 

146 

665 


BSAl-Miide 
■ecoTKlary 


220 

4.131 
177 
805 


9.  A  new  S  675.22  is  added  effective 
through  December  31, 1990,  to  read  as 
follows: 

S675^   Time  and  area  ctotures. 

(a)  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  that  part  of  Zone 
1  in  the  Bering  Sea  Subarea  that  is  soutii 
of  58*  00*  N.  latitiide  and  between 

160*  00'  W.  longihide  and  162'  00  W. 
longitude  (see  Figure  2]  except  as 
described  in  paragraph  (c)  of  this 
section. 

(b)  No  fishing  with  trawl  gear  is 
allowed  at  any  time  in  that  part  of  Zone 
1  in  the  Bering  Sea  Subarea  that  is  south 
of  58*  00'  N.  latitiide  and  between 

162*  00'  W.  longitiide  and  163*  W. 
longitude  during  the  period  March  15 
through  June  15  except  as  described  in 
paragraph  (d)  of  this  section. 

(c)  The  Secretary  may  allow  fishing 
for  Pacific  cod  with  trawl  gear  in  that 
portion  of  the  area  described  in 


paragraph  (a)  of  this  section  that  lies 
south  of  a  straight  line  connecting  the 
coordinates  56°  43'  N.  latitude, 
160*  00'  W.  longitude,  and  56*  00'  N. 
latitude  162*  00'  W.longitude,  provided 
that  such  fishing  is  in  compliance  with  a 
scientific  data  collection  and  monitoring 
program,  established  by  the  Regional 
Director  after  consultation  with  the 
CotmcU,  designed  to  provide  data  useful 
in  the  management  of  the  trawl  fishery, 
the  Pacific  halibut.  Tanner  crab  and  king 
crab  fisheries,  and  to  prevent 
overfishing  of  the  Pacific  halibut.  Tanner 
and  king  crab  stocks  in  the  area, 
(d)  During  the  period  March  15 
through  Jime  15,  the  Secretary  may 
allow  fishing  for  Pacific  cod  with  trawl 
gear  in  that  portion  of  the  area 
described  in  paragraph  (b)  of  this 
section  that  lies  south  of  a  line 
connecting  56*  00'  N.  latitude,  162*  W. 
longitude,  and  55*  38'  N.  latitude 
163*  00'  W.  longihide,  provided  that  such 


fishing  is  in  compliance  with  a  scientific 
data  collection  and  monitoring  program, 
established  by  the  Regional  Director 
after  consultation  with  the  Council, 
designed  to  provide  data  useful  in  the 
management  of  the  trawl  fishery,  the 
Pacific  halibut.  Tanner  crab  and  king 
crab  fisheries,  and  to  prevent 
overfishing  of  the  Pacific  halibut.  Tanner 
and  king  crab  stocks  in  the  area. 

(e)  If  the  Regional  Director  determines 
that  vessels  fishing  with  trawl  gear  in 
the  areas  described  in  paragraphs  (a) 
and  (b)  of  this  section  will  catch  the  PSC 
limit  of  12,000  red  king  crabs,  he  will 
immediately  prohibit  all  fishing  with 
trawl  gear  in  those  areas  by  notice  in 
the  Federal  Register. 

10.  Figure  2  is  revised,  effective 
through  December  31, 1990  and  placed 
at  the  end  of  this  part  675  to  read  as 
follows: 
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Figure  2.    Statisiical  reporiing  areas  in  ihe  BS/AI  (Amendment  12A) 

Bycatch  protection  zones:    Zone  1      =511   +512  +  516 

Zona  2      =  513  +  517  +  521 
Zone  2H    =  517 
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Proposed  Rules 


Federal  Regiater 

Vol.  54.  No.  152 

Wednesday,  August  9,  1989 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the 
proposed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

lMuanc«  of  Quarterly  Report  on  the 
Regulatory  Agenda 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Issuance  of  Regulatory  Agenda. 

summary:  The  Nuclear  Regulatory 
Cc-nmission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  second 
quarter,  April  through  June,  of  1989.  The 
agenda  is  issued  to  provide  the  public 
with  information  about  NRC's 
rulemaking  activities.  Each  issue  of  the 
agenda  includes  information  for  one 
quarter  of  the  calendar  year.  The  agenda 
briefly  describes  and  gives  the  status  for 
each  rule  that  the  NRC  is  considering, 
has  proposed,  or  has  published  with  an 
effective  date.  It  also  describes  and 
gives  the  status  of  each  petition  for 
rulemaking  that  the  NRC  is  considering. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulatory  Agenda 
(NUREG-0936)  Vol.  8,  No.  2.  is  available 
for  inspection,  and  copying  for  a  fee,  at 
the  Nuclear  Regulatory  Commission's 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 

In  addition,  the  U.S.  Government 
Printing  Office  (GPO)  sells  the  NRC 
Regulatory  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  275-2060  or 
(202)  275-2171  or  write  to  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013-7082. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Acting  Chief,  Rules 
Review  Section,  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  PubUcations  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  492-7758. 
toll-free  number  (800)  368-5642. 

Dated  at  Bethesda,  Maryland,  this  27th  day 
of  July  1989. 


For  the  Nuclear  Regulatory  Commission. 
Donnie  H.  Giinuley, 

Director,  Division  of  Freedom  of  Information 
and  Publications  Services  Office  of 
Administration 

[FR  Doc.  89-18600  Filed  8-6-89;  8:45  am] 
BIUJNQ  CODE  7SI0-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  12 
[Docket  No.  89-9] 

Recordkeeping  Requirements  for 
Securities  Transactions 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  12  CFR  Part  12,  which 
establishes  recordkeeping  and 
confirmation  requirements  for  securities 
transactions  undertaken  by  a  national 
bank  for  its  customers.  The  proposal 
would  broaden  an  exemption  from 
requirements  that  banks  maintain 
certain  records  and  establish  certain 
written  policies  and  procedures.  Under 
the  proposal,  the  current  exemption  for 
banks  with  an  average  of  less  than  200 
securities  transactions  per  year  would 
be  expanded  to  1,000  transactions  per 
year.  The  purpose  of  broadening  the 
exemption  from  200  transactions  per 
year  to  1,000  transactions  per  year  is  to 
reduce  the  regulatory  burden  on  banks 
of  all  sizes  that  engage  in  a  low  number 
of  securities  transactions  per  year. 
DATE:  Comments  must  be  received  by 
October  10, 1989. 

ADDRESS:  Comments  should  be  directed 
to:  Communications  Division.  5th  Floor. 
490  L'Enfant  Plaza  East.  SW.. 
Washington.  DC  20219.  Attention: 
Docket  No.  89-9. 

Comments  wrill  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT 

John  Kerr,  National  Bank  Examiner, 
Investment  Securities  Division,  Office  of 
the  Comptroller  of  the  Currency, 
Washington.  DC  20219.  (202)  447-1901. 


SUPPLEMENTARY  INFORMATION: 

Background 

Under  12  CFR  12.3  and  12.6.  every 
national  bank  effecting  securities 
transactions  for  customers  is  required  to 
maintain  specified  types  of  records  and 
to  establish  specified  written  policies 
and  procedures.  However,  S  12.7(a) 
provides  a  partial  exemption  from  these 
recordkeeping  and  written  policy 
requirements  for  national  banks  having 
an  average  of  less  than  200  securities 
transactions  per  year  for  customers  over 
the  prior  three  calendar  year  period, 
excluding  trar  tactions  in  U.S. 
government  and  federal  agency 
obligations. 

Thus,  a  national  bank  falling  within 
the  current  200  transactions  per  year 
exemption  does  not  have  to  maintain, 
among  other  things,  detailed  account 
records  for  each  customer;  order  tickets 
for  each  purchase  or  sale  of  securities 
showing  details  of  the  transaction;  or  a 
record  of  all  broker/dealers  selected  by 
the  bank  to  effect  securities 
transactions.  Additionally,  an  exempt 
national  bank  does  not  have  to  establish 
written  policies  and  procedures  for  (1) 
Assigning  responsibility  for  supervising 
employees  who  execute  securities 
transactions  or  transmit  orders  to 
broker/dealers;  (2)  assigning  the  fair  and 
equitable  allocation  of  securities  and 
prices  to  accounts  when  orders  for  the 
same  security  are  received  at 
approximately  the  same  time;  and  (3) 
crossing  buy  and  sell  orders  on  a  fair 
and  equitable  basis. 

This  does  not  mean  that  an  exempt 
national  bank  can  forego  maintaining 
records  or  establishing  policies 
completely.  Exempt  national  banks  must 
maintain  chronological  records  of 
original  entry  containing  an  itemized 
daily  record  of  all  purchases  and  sales 
of  securities  including  the  account  or 
customer  name,  a  description  of  the 
security,  price,  trade  date  and  name  of 
person  from  whom  purchased  or  to 
whom  sold.  Exempt  national  banks  must 
establish  vmtten  policies  requiring 
reporting  of  certain  transactions  to  the 
bank  by  bank  officers  and  employees 
who  make  or  participate  in  the 
determination  of  investment 
recommendations  or  decisions  for  the 
accounts  of  customers.  See  12  CFR 
12.3(a)  and  12.6(d).  In  addition,  the  bank 
must  send  a  confirmation  as  prescribed 
by  S  12.4. 
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The  OCC  adopted  the  200  transaction 
low  activity  threshold  exception  in 
S  12.7(a)  when  it  initially  promtilgated  12 
CFR  Part  12.  See  44  FR  43252  (1979). 
Subsequently,  the  exception  was  revised 
to  exclude  transactions  in  U.S. 
government  and  federal  agency 
securities  from  the  total  number  of 
securities  transactions  executed  and  to 
exempt  banks  that  do  not  exceed  the 
low  activity  transaction  threshold  from 
the  written  policy  and  procedure 
requirements  of  SS  12.6(a}-(c).  See  44  FR 
77137  (1979). 

Comparable  regulations  were  adopted 
concurrently  by  the  Federal  Reserve 
Board  in  12  CFR  20e.8(k)  with  a  similar 
200  transaction  per  year  exemption  in 
S  20B.8(k)(6)(i),  and  by  the  Federal      . 
Deposit  insurance  Corporation  in  12 
CFR  344  with  a  similar  exemption  in 
S  344.7(a). 

Proposal 

To  reduce  the  burden  and  attendant 
expense  imposed  on  banks  by  these 
recordkeeping  and  written  policy  and 
procedure  requirements,  OCC  is 
proposing  to  raise  the  current  exemption 
threshold  from  200  to  1,000  securities 
transactions  per  calendar  year.  In  effect, 
a  national  bank  with  an  average  of 
approximately  four  transactions  per 
business  day  would  be  exempted.  Small 
banks  and  banks  with  small  seciuities 
brokerage  operations  are  expected  to  be 
the  principal  beneficiaries  of  this 
amendment. 

Few  small  national  banks  exceed 
1,000  securities  transactions  per  year. 
The  1,000  transaction  threshold  would 
ease  the  burden  on  approximately  1,500 
national  banks  with  under  $1  billion  in 
assets.  Banks  that  have  1,000  or  more 
securities  transactions  per  year,  usually 
national  banks  with  $1  billion  or  more  in 
assets,  would  not  be  affected  by  this 
proposal. 

OCC  requests  comment  on  whether 
1,000  transactions  is  an  appropriate 
threshold  figure,  and  whether  a  1,000 
threshold  will  afford  adequate 
protection  to  investors  who  purchase 
and  sell  securities  through  national 
banks. 

Some  banks  with  a  low  volume  of 
securities  transactions  offer  the  service 
primarily  as  an  accommodation  to  their 
customers.  OCC  has  received  no 
substantive  complaints  bom  bank 
customers  using  the  securities  services 
of  banks  for  which  the  200  transaction 
exemption  is  available. 

The  OCC  is  not  proposing  any  change 
iii  the  recordkeeping  and  written  policy 
requirements  in  §S  12.3(a)  and  12.e(d)  or 
in  the  written  confirmation  requirements 
in  S  12.4.  These  requirements,  described 
above,  will  remain  in  effect  for  all 


national  banks  that  effect  securities 
transactions  for  customers. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b],  it  is  certified  that 
this  amendment  will  not  have  a 
substantial  economic  impact  on  a 
significant  number  of  small  entities. 
Small  entities  are  the  primary 
beneficiaries  of  this  burden-reducing 
amendment,  but  the  Impact  will  not  be 
substantial. 

Excutive  Order  12291 

The  OCC  has  determined  that  this 
amendment  is  not  a  "major  rule"  and 
therefore  does  not  require  a  Regulatory 
Impact  Analysis. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  under 
control  number  1567-0142  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3504(h). 
Comments  on  the  collection  of 
information  should  be  sent  to  the 
Comptroller  of  the  Currency,  Legislative 
and  Regidatory  Analysis  Division,  5th 
Floor,  490  L'Enfant  Plaza  East.  SW.. 
Washington.  DC  20219,  with  a  copy  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
0142),  Washingtoa  DC  20503. 

The  collections  of  information  in  this 
regulation  are  set  forth  in  12  CFR  12.3, 
12.4  and  12.6,  and  the  exemption  is  set 
forth  in  12  CFR  12,7(a).  This  information 
is  needed  to  ensure  national  bank 
compliance  with  aeciuities  laws  and  to 
protect  persons  who  purchase  and  sell 
securities  through  national  banks.  The 
likely  respondents  are  for-profit 
institutions. 

Estimated  annuel  reporting  burden  for 
12  CFR  Part  12  is  165,001  burden  hours. 
This  proposal,  if  adopted  as  a  final  rule, 
will  reduce  the  birden  by  an  estimated 
40,721  hours.  The  OCC  estimates  that 
1,728  banks  maintain  records  under  12 
CFR  Part  12.  SmaU  banks  and  banks 
with  fewer  than  IjOOO  transactions  will 
be  required  to  maintain  fewer  records 
and  therefore  are  the  primary 
beneficiaries  of  this  burden  reducing 
change. 

The  average  burden  will  be 
approximately  72  hours  per 
recordkeeper.  Depending  on  the  degree 
of  activity  and  whether  a  bank  falls 
under  the  proposed  1,000  transaction 
exemption,  the  actual  burden  per  bank 
is  estimated  to  range  from 
approximately  4,a00  hours  annually  for^a 
large  bank  with  numerous  transactions 


to  approximately  three  hours  annually 
for  a  small  bank  with  few  transactions. 

List  of  Subjects  in  12  CFR  Part  12 

National  banks.  Banking,  Securities 
transactions.  Recordkeeping, 
Confirmation. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble.  Part  12  of  Chapter  I  of  Title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  12— [AMENDED] 

1.  The  authority  citation  for  Part  12  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  2i  g2a  and  93a. 

2.  Section  12.7(a)  is  revised  to  read  as 
follows: 


$12.7    Exceptions. 

(a)  The  requirements  of  SS  12.3(b) 
through  (d)  and  12.6(a]  through  (c)  shall 
not  apply  to  banks  having  an  average  of 
less  than  1,000  securities  transactions 
per  year  for  customers  over  the  prior 
three  calendar  year  period,  exclusive  of 
transactions  in  U.S.  government  and 
federal  agency  obligations. 
***** 

Dated:  August  2, 198A 
Robert  L  Clatke, 
Comptroller  of  the  Currency. 
[FR  Doc.  89-18546  Filed  &-&-«9;  8:45  am] 
BIUMQ  CODE  4«10-3MI 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part' 
Miscellaneoua  I 


RADECOI 

'"  J 

)uaRule« 


agency:  Federal  Trade  Commission. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Trade 
Commission  proposes  to  amend  its  rules 
concerning  fees  and  fee  waivers  to 
reflect  the  amendments  to  the  Freedom 
of  Information  Act  ("FOIA").  as 
embodied  in  the  Freedom  of  Information 
Reform  Act  of  1986  ("Reform  Act"),  and 
guidelines  promulgated  by  the  Office  of 
Management  and  Budget  pursuant  to  the 
Reform  Act  amendments.  The  proposed 
rule  also  reduces  certain  fees  and 
increases  others  to  reflect  changes  in,  or 
more  accurate  information  about,  the 
costs  of  providing  services,  and 
authorizes  the  use  of  credit  cards  to  pay 
fees. 

In  addition,  the  proposed  rule  makes 
all  of  the  fee  and  fee  waiver  provisions 
applicable  not  only  to  FOIA  requests. 
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but  also  to  requests  for  public  records 
and  to  requests  from  other  government 
agencies  seeking  information  for 
purposes  other  than  law  enforcement. 
To  this  end.  Rule  43  is  restructured  to 
include  all  provisions  generally  relating 
to  fees  and  fee  waivers  for  agency 
records.  Other  provisions  of  the  current 
rule,  which  pertain  only  to  public 
records,  are  moved  to  Rule  4.9. 

In  addition  to  changes  pertaining  to 
fees  and  fee  waivers,  the  proposed  rule 
incorporates  changes  to  conform  Rule 
4.10  ("Nonpublic  records")  to  the 
provisions  of  the  Reform  Act  that  ' 
expand  the  exemption  for  investigative 
records,  and  that  create  new  categories 
for  records  that  are  not  subject  to  the 
FOL\. 

DATE:  Comments  will  be  received  until 
September  8, 1989. 
anmwKl.  Comments  should  be 
addressed  to  the  Secretary,  Federal 
Trade  Commission,  Sixth  Street  and 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20560. 

Comments  will  be  entered  on  the 
public  record  of  the  Commission  and 
will  be  available  for  pubUc  inspection  in 
Room  130  at  the  above  address  during 
the  hours  of  9-jOO  a  jn.  until  5.-00  p.m. 
FOR  FURTHER  WTORaWTION  CONTACT: 

Keith  Golden,  Information  Services 
Division,  Federal  Trade  Commission,  Oth 
&  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20580,  (202)  328-2410. 
SUPnCMENTARV  INFORMATION: 

I.  Fees  and  Fee  Waivers. 

Under  the  proposed  rule,  all  fee  and 
fee  waiver  provisions  generally 
applicable  to  requests  for  Commission 
records  will  appear  in  Rule  4.8;  thus, 
certain  provisions  now  embodied  in 
Rule  4.11(a)(i)(l)  will  be  incorporated 
into  Rule  4A  On  the  other  hand, 
subsections  (a)  and  (b)  of  Rule  4.8 
(which  are  specifically  applicable  to 
public  records)  will  be  moved,  in 
amended  form,  to  Rule  4.9. 

The  Commission  previously  proposed 
changes  to  its  fee  and  fee  waiver 
provisions  in  1986. 51  FR  32857.  The  1986 
proposal  preceded  and  thus  did  not 
reflect  the  amendments  to  the  FOIA  fee 
and  fee  waiver  provisions  contained  in 
the  RefcHin  Act  The  Commission  is 
therefore  publishing  this  new  proposal, 
reflecting  both  the  1986  amendbments. 
Pub.  L  9&-67a  sections  1801-1804.  and 
the  guidelines  promulgated  by  the  Office 
of  Management  and  Budget.  52  FR 
10012-10020.  for  an  additional  comment 
period. 

A.  PmposedRule  4.8(a).  Proposed 
Rule  4.8(a)  defines  die  tenns  "search." 
"duplication."  :'review."  and  "direct 
costs,"  consistent  with  the  amended 


FOL\  and  0MB  Guideline  6, 52  FR 
10017. 

B.  Proposed  Rule  4.a(b)(lH3).  These 
provisions  define  four  categories  of 
requesters  (commercial  use  requesters, 
educational  requesters,  non-commercial 
scientific  institution  requesters,  and 
representatives  of  the  news  media),  and 
establish  a  residual  category  for  odier 
requesters.  The  proposed  definitions  of 
the  categories  of  requesters  are 
consistent  with  the  amended  FOIA  and 
OMB  Guideline  6, 52  FR  10017-18. 
Consistent  with  die  amended  FOIA,  the 
provisions  also  prescribe  types  of  charge 
that  will  be  imposed  on  each  type  of 
requester,  and  on  requesters  who  fall 
into  none  of  the  categories.  5  U.S.C. 
552(a)(4)(A)(u),  552(a)(4)(A)(ii). 

C  Proposed  Rule  4.8(b)(4).  Proposed 
Rule  4.6(b)(4)  provides  that  charges  that 
do  not  exceed  $5.00  will  be  waived.  A 
waiver  provision  of  this  nature  is 
mandated  by  the  amended  FOIA,  which 
requires  a  waiver  "if  the  costs  of  routine 
collection  or  processing  of  the  fee  are 
likely  to  equal  or  exceed  the  amount  of 
the  fee."  5  U.S.C.  554(a)(4)(A)(iv)(I).  See 
also  OMB  Guideline  7.f.,  52  FR  lOOlfr-19. 
The  $5.00  threshold  is  based  on  past 
Commission  experience  respecting  the 
cost  of  assessing  and  collecting  fees. 

The  current  rule  also  contains  a 
minimum  fee  provision,  which  provides 
that  all  charges  that  do  not  exceed  a 
$10.00  thre^old  will  be  waived.  16  CFR 
4.8(c)(1).  The  new  provision  will  operate 
somewhat  differenUy.  Under  the 
proposed  rule,  charges  will  be  waived 
based  only  if  that  total  cost  is  below  the 
-threshold  (now  $5.00).  Thus,  if  total 
costs  are  $5.00,  the  requester  will  be 
billed  nothing;  on  the  oUier  hand,  if  total 
costs  are  $6.00,  the  full  amount  will  be 
billed. 

D.  Proposed  Rule  4.8(b)(5).  Proposed 
Rule  4.8(b)(5)  provides  that  certain 
materials  may  be  made  available  to  all 
requesters  without  charge,  and  is 
consistent  with  current  Rule  4.8(b),  16 
CFR  4.8(b).  For  example,  die 
Commission  prints  a  number  of  copies 
of  its  decisions  when  they  are  issued. 
These  decisions  will  be  distributed 
without  charge,  to  FOIA  or  other 
requesters,  until  the  initial  supply  is 
exhausted. 

E.  Proposed  Rule  4.8(b)(6).  This 
provision,  which  establishes  specific 
fees  that  will  be  charged  to  requesters 
under  the  FOIA,  substantially  revises 
the  fee  schedule  in  Rule  4.8(c)(2)  of  the 
cuirent  rule,  16  CFR  4.»[cH2).  Certain 
fees  are  raised  to  reflect  increased  costs; 
others  are  reduced  to  reflect  diminished 
costs.  Also,  a  new  fee  category  is 
established  for  Express  Mail  Service,  a 
service  that  will  be  available  on  request 


Consistent  with  existing  Coramission 
practice,  most  fees  are  described  by  a 
specific  dollar  figure.  However,  to 
increase  flexibility  in  administering  the 
fee  provisions,  search  and  review  fees 
are  described  by  a  formula:  quarter- 
houriy  fees  will  be  established  for  three 
categories  of  employees  (clerical, 
attorney /economist,  and  other 
professional),  based  on  the  averge  pay 
of  employees  in  each  class,  increased  by 
a  16  percent  factor  to  reflect  the  cost  of 
additional  benefits  accorded 
government  employees.  This  formula  is 
consistent  with  the  OMB  Guideline  7.a, 
52  FR  10018  (providing  for  16  percent 
adjustment  to  salary,  and  authorizing 
the  use  of  an  average  rate).  Further,  the 
use  of  a  formula  in  the  text  of  the  rule, 
as  opposed  to  a  specific  dollar  figure,  is 
consistent  with  the  practice  of  other 
agencies.  See,  e.g..  5  CFR  1303.40  (OMB 
regulations).  The  current  hourly  fees  for 
attorneys/economists,  other 
professionals,  and  paralegals  are  $13.25, 
$6.15,  and  $5.50,  respectfully.  Under  die 
proposed  rule,  they  will  rise  to 
approximately  $32.10,  $23.70,  and  $13.2a 
respectfully. 

F.  Proposed  Rule  4.8(c).  Proposed  Rule 
4.8(c)  provides  that  each  public  request 
for  records  should  set  forth  whether  the 
request  is  made  for  other  than 
commercial  purposes  and  whether  the 
requester  is  an  educational  institution,  a 
noncommercial  scientific  institution,  or 
a  representative  of  the  news  media.  This 
information  will  enable  the  Deputy 
Executive  Director  initially,  or  the 
General  Counsel  or  Commission  on 
appeal,  to  apply  the  new  fee  provisions. 
If  the  information  is  lacking  in  a  written 
request  the  decisionmaker  may  use 
additional  infonnation  provided  by  the 
requester,  and  any  other  relevant 
infonnation,  to  determine  the  proper  fee 
classification.  When  a  request  is  made 
orally,  the  relevant  information  may  be 
provided  orally. 

G.  Proposed  Rule  4£(d).  Proposed 
Rule  4.6(d)  requires,  with  one  exception, 
that  an  agreement  to  pay  fees 
accompany  all  requests.  The  agreement 
may  assert  that  the  requester  shall  pay 
any  fees  that  su-e  incurred,  or  it  may  be 
limited  to  a  specific  dollar  amoimt  The 
one  exception  is  that,  when  a  requester 
applies  for  a  fee  waiver,  the  request  may 
state  that  the  requester  is  unwilling  to 
pay  fees  if  the  waiver  is  denied. 

If  such  an  agreement  is  lacking,  and  if 
the  estimated  fees  exceed  $25.00,  the 
requester  will  be  advised  of  the 
estimated  fees  and  the  request  will  not 
be  processed  until  the  requester  agrees 
to  pay  the  fees.  The  $25.00  figure  in  the 
proposed  rule  provision  is  consistent 
with  die  OMB  Guidelines  for 
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notification  to  a  requester  who  has  not 
agreed  to  pay  charges.  See  Guideline  7.d 
(notice  when  dupUcation  charges  are 
likely  to  exceed  $25.00);  Guideline  9.a. 
(notice  when  search  charges  are  likely 
to  exceed  S2S.00].  It  is  also  consistent 
with  Rule  4.11(a)(1](i](D)  of  the  current 
rules  of  practice  but,  unlike  the  current 
rule,  the  proposed  rule  does  not  require 
that  the  agreement  be  in  writing,  and  the 
provision  is  expressly  applicable  to  all 
record  requests  from  the  public,  and  not 
only  to  requests  under  the  FOIA. 

H.  Proposed  Rule  4.8(e).  Proposed 
Rule  4.8(e)  provides  for  fee  waivers  in 
the  public  interest.  The  proposed  rule 
describes  the  procedures  to  request  a 
waiver,  and  sets  forth  a  six-part  test  for 
fee  waivers,  similar  to  the  six-part  tests 
established  by  numerous  other  agencies. 
See.  e.g..  28  CFR  16.10(d]  (Department  of 
Justice);  49  CFR  7.97(d)  (Department  of 
Transportation). 

The  six-part  test  is  based  on  two 
statutory  standards  under  the  Reform 
Act,  which  provide  respectively  that  a 
fee  waiver  will  be  granted  (1)  "if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  government,"  and,  (2)  if 
disclosure  "is  not  primarily  in  the 
commercial  interest  of  the  requester." 
The  first  four  parts  of  the  proposed  six- 
part  test  are  based  closely  on  the  first  of 
these  statutory  provisions;  the  last  two 
parts  of  the  proposed  sue-part  test  are 
based  closely  on  the  second  statutory 
provision. 

The  fee  waiver  provisions,  like  the 
other  provisions  of  Proposed  Rule  4.8, 
apply  to  requests  for  public  records  as 
well  as  requests  for  nonpublic  records. 
As  a  practical  matter,  public  records  are 
readily  available  at  the  Commission's 
headquarters  and,  to  a  lesser  extent,  its 
regional  offices,  and  fee  waivers  will 
rarely  be  granted  for  public  records. 
However,  the  Commission  believes  that 
the  fee  waiver  standards  could  be  met 
by  a  requester  who  seeks  public  records, 
although  the  requester  would  have  to 
show  why  the  waiver  would  satisfy  the 
relevant  standards,  including 
particularly  the  standard  in  Rule 
4.8(e)(2)(i)(D),  notwithstanding  that  the 
documents  are  already  available  to  both 
the  requester  and  the  general  public. 

I.  Proposed  Rule  4.8(f).  Proposed  Rule 
4.8(f)  provides  that  fees  may  be  charged 
for  an  unsuccesful  search,  i.e.,  a  search 
in  which  no  documents  or  oiily  exempt 
documents  were  located.  0MB 
Guideline  1, 52  FR 10017,  specifically 
notes  a  Congressional  intent  that 
agencies  recover  their  costs,  and  OMB 
Guideline  7.a,  52  FR  10019,  specifically 
provides  for  recovering  costs  of 


unsuccessful  searches.  Consistent  with 
this  Guideline.  Proposed  Rule  4.8(d), 
discussed  above,  contains  guidelines  to 
insure  that  requesters  consent  to 
payment  of  fees  when  estimated  costs 
exceed  $25.00,  and  will  operate  to 
assure  that  requesters  will  be  aware  of 
possible  charges  for  an  unsuccessful 
search. 

Consistent  with  OMB  Guideline  7.a, 
the  proposed  rule  states  only  that 
charges  may  be  imposed  for  an 
unsuccessful  search.  Nevertheless,  it  is 
the  Commission's  intent  that  these 
charges  generally  will  be  imposed, 
except  in  unusual  cases.  Charges  for 
unsuccessful  searches,  of  course,  will  be 
subject  to  limitations  applicable  to  all 
charges;  i.e.,  requesters  (other  than 
commercial  use  requesters)  will  not  be 
charged  for  the  first  two  hours  of  search 
time  (Proposed  Rule  4.8(b)  (2)  and  (3)), 
and  requesters  will  not  be  billed  if  the 
total  chargeable  fees  do  not  exceed 
$5.00  (Proposed  Rule  4.8(b)(4)). 

J.  Proposed  Rule  4.8(g).  This  provision 
authorizes  aggregation  of  requests  for 
purposes  of  determining  the  applicable 
fee.  The  Deputy  Executive  Director  for 
Planning  and  Information  (DEDPI) 
initially,  or  the  General  Counsel  on 
appeal,  may  aggregate  requests  for 
purposes  of  fees  when  the  DEDPI  or 
General  Counsel  determines  that  a 
requester  or  a  group  of  requesters  is 
attempting  to  evade  fees  by  dividing  a 
single  request  into  a  series  of  smaller 
requests.  See  OMB  Guideline  9.c,  52  FR 
10019-20. 

K.  Proposed  Rule  4.8(h).  Proposed 
Rule  4.8(h)  provides  that  the  DEDPI  or 
General  Counsel  may  require  advance 
payment  of  estimated  fees  that  are  likely 
to  exceed  $250.  Advance  payment  may 
also  be  required  when  a  requester  has 
failed  to  pay  a  previous  bill  in  a  timely 
fashion.  In  appropriate  circumstances, 
requesters  may  also  be  required  to  pay 
prior  unpaid  bills,  including  accrued 
interest,  before  a  new  request  is 
processed.  The  proposed  Rule  is  based 
on  the  amended  FOIA,  5  U.S.C. 
552(a)(4)(A)(v),  and  OMB  Guideline  9.d, 
52  FR  110020. 

L.  Proposed  Rule  4,8(i).  Proposed  Rule 
4.8(1)  authorizes  the  use  of  credit  cards, 
in  addition  to  checks  or  money  orders 
payable  to  the  U.S.  Treasury,  as  an 
alternative  method  of  paying  fees 
imposed  by  the  Rule. 

M.  Proposed  Rule  4.8(j).  Consistent 
with  OMB  Guideline  9.a,  52  FR  10018, 
the  proposed  Rule  provides  that  interest 
charges  may  be  assessed  starting  on  the 
31st  day  after  a  bill  is  sent. 

N.  Proposed  Rule  4.8(k).  As  provided 
by  OMB  Guideline  9.e,  52  FR  10029, 
Proposed  Rule  4.8(k)  authorizes  use  of 


the  Debt  Collection  Act  of  1982.  Pub.  L. 
97-365,  to  collect  unpaid  fees. 

O.  Proposed  Rule  4.9.(aJ(4).  Proposed 
Rule  4.9(a)(4),  like  Rule  4£(b)  of  the 
current  rules,  16  CFR  4.8(b),  provides  for 
copying  of  public  records.  The  provision 
is  moved  to  Rule  4.9,  which  now 
contains  all  provisions  rdating  generally 
to  public  records.  The  provision  makes 
explicit  that  costs  will  be  imposed  for  all 
requests  for  public  records  to  the  same 
extent  that  they  would  be  imposed  for 
FOIA  requests. 

Subsection  (ii)  cross-references  three 
provisions  of  Proposed  Rule  4.8,  to 
highlight  to  requesters  the  availability  of 
fee  waivers,  the  need  to  provide 
information  to  determine  fees,  and  the 
need  to  agree  to  pay  fees. 

Subsection  (iii)  provides  that  records 
for  sale  at  another  government  agency 
will  not  be  provided  to  requesters  under 
this  section.  This  provision  conforms  the 
rules  with  section  (a)(4)(A)(6)  of  the 
amended  FOIA,  5  U.S.C.  552(a){4)(A)(6). 
See  also  OMB  Guideline  6.b.,  7, 52  FR 
10017-18. 

P.  Proposed  Rule  4.11(a)(l)(i). 
Subsections  (C),  (D),  and  (E)  of  the  rule 
are  proposed  to  be  amended. 

Subsection  (C)  of  the  I¥oposed  Rule 
contains  cross-references  to  fee  and  fee 
waiver  provisions  that  appear  in  Rule 
4.11  of  the  current  rule  aod  that,  in  the 
proposed  rule,  are  amended  and 
transferred  to  Rule  4.8. 

Subsection  (D)  provides  that  FOIA 
requests  will  not  be  deemed  to  be 
received  until  a  requester  agrees  to  pay 
fees,  and  that  the  request  will  be  denied 
if  the  requester  refuses  to  pay  fees  and 
is  not  granted  ia  fee  waiver.  The 
provision  delaying  the  date  when  a 
request  will  be  deemed  to  be  received  is 
similar  to  provisions  in  subsections  (D) 
and  (E)  of  the  current  rule  and  is 
consistent  with  section  (b)(3)  of  the 
FOIA,  5  U.S.C.  552(a)(3)  (agency  will 
provide  records  in  response  to  a  request 
that  "is  made  in  accondance  with 
published  rules  stating  tke  time,  place, 
fees  (if  any),  and  procedures  to  be 
followed.")  Since  the  provision  requires 
an  agreement  to  pay,  and  not  actual 
payment,  it  is  not  inconsistent  with 
section  (a)(4)(A)(5)  of  the  amended 
FOIA,  5  U.S.C.  552(a)(4)CA)(5),  which 
hmits  the  authority  of  agencies  to 
demand  advance  payments. 

Subsection  (E),  which  parallels  Rule 
4.9(a)(4)(iii),  provides  thtt  the 
Commission  will  not  produce  copies  of 
documents  under  the  FOIA  if  the 
documents  are  available  for  sale  from 
another  agency. 

Q.  Proposed  Rule  4.11(d).  Rule  4.11(d) 
governs  requests  from  other  government 
agencies  seeking  documents  for 
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purposes  otfaN  than  law  enforcement 
The  proposed  amendment  would  aiq)ly 
the  fee  and  fee  waiver  provisions  erf 
Proposed  Rule  4.8  to  such  requests.  The 
Commission  proposed  a  simUar  change 
in  1986. 51  FR  32867. 

tineae  cost  provigi(Ru  would  not  apply 
to  requests  that  are  made  for  law 
enforcement  purposes  undsr  RuJe 
4.11(c),  16  CFR  4.11(c).  Alto,  as  widi 
other  aoD-ooraraercial  requesters, 
government  requesters  under  this 
provision  will  not  be  charged  for  two 
hours  of  search  time  and  100  pages  of 
reproducticm,  nor  will  diey  be  charged  if 
their  bill  does  not  exceed  $&.oa 
Furthermore,  fee  waivers  will  be 
available  to  government  requesters  in 
appropriate  cases,  even  if  they  do  not 
have  a  law  enforcement  purpose. 

n.  Nonpublic  Records 

The  Reform  Act  amended  die  FOIA's 
exemption  from  disclosure  for  law 
enforcement  records.  5  U.S.C.  552n))(7) 
(Exemption  7).  Proposed  Rule  4.10(a)(5) 
amends  the  provision  of  the 
Commission's  rales  relating  to 
Exemption  7. 

Also,  PrtHKwed  Rule  4.10(aKll] 
incorporates  the  "exclusion"  in  section 
(c)(1)  of  the  FOIA,  5  U.S.C.  552(c)(1). 
which  provides  that  the  statute's 
disclosure  provisions  are  not  applicable 
if  (1)  the  records  are  law  enforcement 
records,  (2)  the  records  relate  to  a 
pending  investigation  or  proceeding  that 
involves  a  possible  violation  of  criminal 
law,  (3)  tfiere  is  reason  to  believe  that 
the  subject  is  not  aware  of  the  pendency 
of  the  investigation  or  proceeding,  and 
(4)  disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 
This  provision  would  apply  to  records 
held  by  the  Commission  that  contain 
information  about  potential  criminal 
violations  that  may  be  referred  to  the 
Department  of  Justice  for  further 
prosecution.  Attorney  General's 
Memorandum  on  the  1866  Amendments 
to  the  Freedom  of  Information  Act  Pec. 
1987),  at  20  and  n.37.  In  responding  to  an 
FOIA  request,  the  agency  can  simply 
treat  these  records  as  if  they  do  not 
exist,  and  advise  the  requester  that 
there  are  no  responsive  documents.  Id. 
at  27. 

List  of  Subjects  in  16  CFR  Part  4 

Administrative  practice  and 
procedure.  Freedom  of  Information  Act 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Title  16. 
Chapter  I.  Subchapter  A  of  the  Code  of 
Federal  Regulations,  as  follows: 


PART  4-WISCELUMIEOUS  RULES 

1.  The  authority  for  Part  4  continues  to 
read  as  follows: 

AirilMritjr:  Sec.  tt.  38  Stat  721;  IS  U.&C  46. 

2.  Section  4.8(a)  is  redesignated  as 

S  4.9(a)(3),  and  is  amended  by  adding  a 
heading  before  the  first  sentence: 


94-9   Pubtci 

(a)  •  *  * 

[3]  Location  of  Public  Recaxls.  *  *  * 
•       •       •       •       • 

3.  Section  4.8  is  revised  to  read  as 
follows: 

94J   CoMs  for  obtaining 


(a)  Definitions.  For  the  puipose  of  dliis 
section: 

(1)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request  including  page- 
by-page  or  line-by-line  identification  of 
material  within  documents. 

(2)  The  term  "duplication"  refera  to 
the  process  of  making  a  copy  of  a 
document  in  order  to  respond  to  a 
request  for  Commission  records. 

(3)  "The  tenn  "review"  refers  to  die 
examination  of  documents  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  such  documents 
may  be  withheld,  and  the  redaction  or 
other  processing  of  documents  for 
disclosure.  Review  does  not  include  time 
spent  resolving  general  1^1  or  policy 
issues  regarding  the  release  of  the 
document. 

(4)  TTie  term  "direct  costs"  means 
expenditures  that  the  Commission 
actually  incurs  in  processing  requests. 
Not  included  in  direct  costs  are 
overhead  expenses  such  as  costs  of 
document  review  facilities  or  the  costs 
of  heating  or  lighting  such  a  facility  or 
other  facilities  in  which  records  are 
stored.  TTie  direct  costs  of  specific 
services  are  set  forth  in  §  4.8(b)(6). 

(b)  Fees.  User  fees  pursuant  to  31 
U.S.C.  483(a)  and  5  U.S.C.  552(a)  wiU  be 
charged  according  to  this  paragraph. 

(1)  Commercial  use  requesters. 
Commercial  use  requesters  will  be 
charged  for  the  direct  costs  to  search 
for,  review,  and  duplicate  documents.  A 
commercial  use  requester  is  a  requester 
who  seeks  information  for  a  use  or 
puipose  that  furthers  the  commercial, 
trade,  or  profit  interests  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made. 

(2)  Educational  requesters,  non- 
commercial scientific  institution 
requesters,  and  representatives  of  the 
news  media.  Requesters  in  these 
categories  will  be  charged  for  the  direct 
costs  to  duplicate  documents,  excluding 


charges  for  the  first  100  pages.  An 
"educational  institution"  is  a  preschool, 
a  public  or  private  elementary  or 
secondary  school,  an  institution  of 
graduate  higher  eduoatioii.  an  institution 
of  undergraduate  hitter  edacatian,  an 
institution  of  professional  edacatfcm, 
and  an  institution  of  vocational 
education,  whidi  operates  a  program  or 
programs  of  scholarly  researcL  A  "non- 
commercial scientific  institution"  is  an 
institution  that  is  not  operated  on  a 
"commercial"  basis  as  that  term  is 
referenced  in  paragraph  (bHl)  of  thn 
section,  and  that  is  operated  solely  to 
conduct  scientific  research  the  results  of 
which  are  not  intended  to  promote  any 
particular  product  or  industry.  A 
"representative  of  the  news  media"  is 
any  person  actively  gathering  news  for 
an  entity  that  is  organized  and  operated 
to  publish  or  broadcast  news  to  the 
public.  "News"  means  information  that 
is  about  current  events  or  that  would  be 
of  current  interest  to  the  public. 

(3)  Other  requesters.  Other  requesters 
will  be  charged  for  the  direct  costs  to 
search  for  and  duphcate  documents, 
except  that  the  first  100  pages  of 
duplication  and  the  first  two  hours  of 
search  time  will  be  furnished  without 
charge. 

(4)  Waiver  of  small  charges.  Charges 
will  be  waived  if  the  total  diargeable 
fees  for  a  request  do  not  exceed  $5.00. 

(5)  Materials  available  without 
charge.  These  provisions  do  not  apply  to 
recent  Commission  decisions  and  other 
materials  that  may  be  made  available  to 
all  requesters  without  charge  while 
supplies  last 

(6)  Schedule  of  direct  costs.  The 
following  unifonn  schedule  of  fees 
applies  to  records  held  by  all  constituent 
units  of  the  Commission. 

Duplication 

Paper  Copy  (up  to 
BW  X  14") 
(Reprodaced  by  $0.14  per  page. 

Commission  staff). 
(Reproduced  by  90.05  per  page. 

Requester). 
Computer  Paper 10.14  per  page. 


Microfilm  Services 

Film  Copy— Paper  to 

ISoun  Rim. 
Fiche  Copy — Paper  to 

105mm  fiche. 
Film  Copy — 

Duplication  of 

existing  100  ft.  roll 

of  16mm  film.. 


tOOZ  per  frame. 

tO.02  per  frame. 
+$0.23  per  fiche. 
$3.35  per  roll 
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Flche  Copy—  $a04  per  fiche. 

Duplication  of 

existing  lOSnun 

fiche. 
Piper  Copy- 
Converting  existing 

ISnun  film  to  paper 

(Converaion  by  $0.23  per  page. 

Commission  Staff). 

(Conversion  by  10.14  per  page. 

Requester). 
Paper  Oapy- 

Converting  existing 

lOSmm  fidbe  to 

paper 

(Conversion  by  10.23  per  page. 

Commission  Staff). 

(Conversion  by  10.14  per  page. 

Requester). 
Film  Cassettes $3.60  per  cassette. 


Other  Charges 

Computer  Tape SlB.SC  per  tape. 

Certification SlO.35  each. 

Express  Mail $5.00  for  the  first 

pound  and  $.89 
for  each 

additional  pound 
(per  request). 


Search  and  Review  Fees 

Agency  staff  is  divded  into  three 
categories:  clerical,  attorney/economist, 
and  other  prolwrional.  Fees  for  search 
and  review  are  assessed  on  a  quarter- 
hourly  basis,  and  are  determined  by 
identifying  the  category  into  which  the 
staff  member(8)  conducting  the  search  or 
review  belong(s],  determining  the 
average  quarter-hourly  wages  of  all  staff 
members  within  that  category,  and 
adding  16  percent  to  reflect  the  cost  of 
additional  benefits  accorded  to 
government  employees.  The  exact  fees 
are  calculated  and  announced 
periodically  and  are  avaUable  from  the 
Public  Reference  Section,  Federal  Trade 
Commission,  Sixth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580;  (202)  326-2222. 

(c)  Information  to  determine  fees. 
Each  request  for  records  shall  set  forth 
whether  the  request  is  made  for  other 
than  commercial  purposes  and  whether 
the  requester  is  an  educational 
institution,  a  noncommercial  scientific 
institution,  or  a  representative  of  the 
news  media.  The  Deputy  Executive 
Director  initially,  or  the  General  Counsel 
or  Commission  on  appeal,  will  use  this 
information,  any  additional  information 
provided  by  the  requester,  and  any  other 
relevant  information  to  determine  the 
appropriate  fee  category  in  which  to 
place  the  requester. 

(d)  Agreement  to  pay  fees.  (1)  Each 
request  that  does  not  contain  an 


application  for  a  fee  waiver  shall 
specifically  indicate  the  requester's 
willingness  either 

(i)  To  pay,  in  accordance  with  S  4.8(b) 
of  these  rules,  whatever  fees  may  be 
charged  for  processing  the  request;  or 

(ii)  A  willingness  to  pay  such  fees  up 
to  a  specified  amouat. 

(2)  Each  request  that  contains  an 
application  for  a  fee  waiver  must 
specifically  indicate; 

(i)  The  requester's  willingness  to  pay, 
in  accordance  with  {  4.8(c)  of  the  niles, 
whatever  fees  may  be  charged  for 
processing  the  request; 

(ii)  The  requester's  willingness  to  pay 
fees  up  to  a  specified  eunount;  or 

(iii)  That  the  requester  is  not  willing  to 
pay  fees  if  the  waiver  is  not  granted. 

(3)  If  the  agreement  required  by  this 
section  is  absent,  and  if  the  estimated 
fees  exceed  $25.00,  ttie  requester  will  be 
advised  of  the  estimated  fees  and  the 
request  will  not  be  processed  until  the 
requester  agrees  to  pay  such  fees. 

(e)  Public  interest  fee  waivers. — (1) 
Procedures.  A  requester  may  apply  for  a 
waiver  of  fees.  The  requester  shall 
explain  why  a  waiver  is  appropriate 
imder  the  standards  set  forth  in  this 
paragraph.  The  application  shall  also 
include  a  statement,  as  provided  by 
paragraph  (d)  of  this  section,  of  whether 
the  requester  agrees  to  pay  costs  if  the 
waiver  is  denied.  The  Deputy  Executive 
Director  initially,  and  the  General 
Counsel  or  Commission  on  appeal,  will 
rule  on  applications  for  fee  waivers. 

(2)  Standards,  (i)  The  first  requirement 
for  a  fee  waiver  is  that  disclosure  will 
likely  contribute  si^iificantly  to  public 
tmderstanding  of  the  operations  or 
activities  of  the  government.  This 
requirement  shall  be  met  if: 

(A)  The  subject  matter  of  the 
requested  information  concerns  the 
operations  or  activities  of  the  Federal 
government; 

(B)  The  disclosure  is  likely  to 
contribute  to  an  understanding  of  these 
operations  or  activities; 

(C)  The  understanding  to  which 
disclosure  is  likely  to  contribute  is  the 
understanding  of  the  public  at  large,  as 
opposed  to  the  understanding  of  ^e 
individual  requester  or  a  narrow 
segment  of  interested  persons;  and 

(D)  The  likely  contribution  to  public 
understanding  will  be  significant. 

(ii)  The  second  requirement  for  a  fee 
waiver  is  that  the  request  not  be 
primarily  in  the  commercial  interest  of 
the  requester.  Satisfaction  of  this 
requirement  shall  be  determined  by 
considering: 

(A)  Whether  the  requester  has  a 
commercial  interest  that  would  be 


furthered  by  the  requested  disclosure; 
and 

(B)  If  so,  whether  the  public  interest  in 
disclosure  is  outweighed  by  the 
indentified  commercial  interest  of  the 
requester  so  as  to  render  the  disclosure 
primarily  in  the  requester's  commercial 
interest. 

(f)  Unsuccessful  searches.  Charges 
may  be  assessed  for  search  time  even  if 
the  agency  fails  to  locate  any  responsive 
records  or  if  it  locates  only  records  that 
are  determined  to  be  exempt  from 
disclosure. 

(8)  Aggregating  requests.  If  the  Deputy 
Executive  Director  for  Planning  and 
Information  initially,  or  the  General 
Counsel  or  Commission  on  appeal, 
reasonably  believes  that  a  requester,  or 
a  group  of  requesters  acting  in  concert, 
is  attempting  to  evade  an  assessment  of 
fees  by  dividing  a  single  request  into  a 
series  of  smaller  requests,  the  requests 
may  be  aggregated  and  fees  charged 
accordingly. 

(h)  Advance  payment.  If  the  Deputy 
Executive  Director  for  Planning  and 
Information  initially,  or  the  General 
Counsel  or  Commission  on  appeal, 
estimates  or  determines  that  allowable 
charges  that  a  requester  may  be 
required  to  pay  are  likely  to  exceed 
$250.00,  or  if  the  requester  has 
previously  failed  to  pay  a  fee  within  30 
days  of  the  date  of  billing,  the  requester 
may  be  required  to  pay  some  or  all  of 
the  total  estimated  charge  in  advance. 
Further,  the  requester  may  be  required 
to  pay  all  unpaid  bills,  including 
accrued,  interest,  prior  to  processing  the 
request. 

(i)  Means  of  payment  Payment  shall 
be  made  by  check  or  money  order 
payable  to  the  Treasury  of  the  United 
States,  or  by  credit  card.  Procedures  for 
paying  fees  by  credit  card  are  available 
from  Oie  Public  Reference  Section, 
Federal  Trade  Commission,  Sixth  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20580;  (202)  326-2222. 

(j)  Interest  charges.  The  Commission 
will  begin  assessing  interest  charges  on 
an  unpaid  bill  starting  on  the  31st  day 
following  the  day  on  which  the  bill  was 
sent.  Interest  will  accrue  from  the  date 
of  the  billing,  and  will  be  calculated  at 
the  rate  prescribed  in  31  U.S.C.  3717. 

(k)  Effect  of  the  Debt  Collection  Act  of 
1982  [pub.  L.  97-36$).  The  Commission 
may  pursue  repaymentt  where 
appropriate,  by  employing  the 
provisions  of  the  Debt  Collection  Act, 
(Pub.  L.  97-365],  including  disclosure  to 
consumer  reporting  agencies  and  use  of 
collection  agencies. 

4.  Section  4.9  is  amended  by  adding 
paragraph  (a](4]  as  follows. 
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§  4.9    Public  records. 

(a)  *  *  * 

(4)  Copying  of  public  records— (i) 
Procedures.  Reasonable  facilities  for 
copying  public  records  are  provided  at 
each  office  of  the  Commission.  Subject 
to  appropriate  limitations  and  the 
availability  of  facilities,  any  person  may 
copy  public  records  available  for 
inspection  at  each  of  those  offices. 
Further,  the  agency  will  provide  copies 
to  any  person  upon  request.  Written 
requests  for  copies  of  public  records 
should  be  addressed  to  the  Deputy 
Executive  Director  for  Planning  and 
Information,  and  should  specify  as 
clearly  and  accurately  as  reasonably 
possible  the  records  desired.  For  records 
that  cannot  be  specified  with  complete 
clarity  and  particularity,  requesters  must 
provide  descriptions  siifficient  to  enable 
qualified  Commission  personnel  to 
locate  the  records  sought.  In  any 
instance,  the  Commission,  the  Deputy 
Executive  Director  for  Planning  and 
Information,  or  the  official  in  charge  of 
each  office  may  prohibit  the  use  of  the 
Commission  facilities  to  produce  more 
than  one  copy  of  any  public  record,  and 
may  refuse  to  permit  the  use  of  such 
facilities  for  copying  records  that  have 
been  pubhshed  or  are  publicly  available 
at  places  other  than  the  offices  of  the 
Commission. 

(ii)  Costs;  agreement  to  pay  costs. 
Requesters  will  be  charged  search  and 
dupUcation  costs  prescribed  by  Rule  4.8 
for  requests  under  this  section.  AH 
requests  shall  include  a  statement  of  the 
information  needed  to  determine  fees,  as 
provided  by  §  4.8(c),  and  an  agreement 
to  pay  fees  (or  a  statement  that  the 
requester  will  not  pay  fees  if  a  fee 
waiver  is  denied),  as  provided  by 
§  4.8(d].  Requests  may  also  include  an 
application  for  a  fee  waiver,  as 
provieded  S  4.8(e).  Advance  payment 
may  be  required,  as  provided  by  §  4.8(h). 

(iii)  Records  for  sale  at  another 
government  agency.  If  requested 
materials  are  available  for  sale  at 
another  government  agency,  the 
requester  will  not  be  provided  with 
copies  of  the  materials  but  will  be 
advised  to  obtain  them  from  the  selling 
agency. 

•       -       •       .       . 

5.  Section  4.11(a)(l)(i)(C),  (D),  and  (E) 
are  revised  to  read  as  follows: 

§  4.1 1    Request  for  disclosure  of  records, 
(a)  *  *  * 

(1)  *  *  * 

(i)  *  *  * 

(C)  Costs;  agreement  to  pay  costs. 
Requesters  will  be  charged  search  and 
duplication  costs  prescribed  by  Rule  4.8 
for  requests  under  this  section.  All 
requests  shall  include  a  statement  of  the 


information  needed  to  determine  fees,  as 
provided  by  S  4.8(c),  and  an  agreement 
to  pay  fees  (or  a  statement  that  the 
requester  will  not  pay  fees  if  a  fee 
waiver  is  denied),  as  provided  by 
§  4.8(d).  Requests  may  also  include  an 
application  for  a  fee  waiver,  as  provided 
by  S  4.8(e).  An  advance  payment  may  be 
required  in  appropriate  cases  as 
provided  by  S  4.8(h). 

P)  Failure  to  agree  to  pay  fees.  If  a 
request  does  not  include  an  agreement 
to  pay  fees,  and  if  the  requester  is 
notified  of  the  estimated  costs  pursuant 
to  Rule  4.8(d)(3),  the  request  will  be 
deemed  not  to  have  been  received  until 
the  requester  agrees  to  pay  such  fees.  If 
a  requester  declines  to  pay  fees  and  is 
not  granted  a  fee  waiver,  the  request 
will  be  denied. 

(E)  Records  for  sale  at  another 
government  agency.  If  requested 
materials  are  available  for  sale  at 
another  government  agency,  the 
requester  will  not  be  provided  with 
copies  of  the  materials  butwill  be 
advised  to  obtain  them  from  the  selling 
agency. 
•  *  •     • 

6.  Section  4.11(d)  is  amended  by 
adding  at  the  end  of  the  existing  text: 

§  4.1 1    Request  for  disclosure  of  records. 

***** 

(d)  *  *  *  Requests  under  this  section 
shall  be  subject  to  the  fee  and  fee 
waiver  provisions  of  S  4.8. 

7.  Section  4.10  is  amended  by  revising 
paragraph  (a)  (5)  to  read  as  follows: 

§  4.10    Nonpublic  information. 

(a)  *  *  • 

(5)  Records  or  information  complied 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  production  of  such  law 
enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  that  furnished 
information  on  a  confidential  basis,  and, 
in  the  case  of  a  record  or  information 
compiled  by  a  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  information 
furnished  by  a  confidental  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 


investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  eitforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circtunvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

a  Section  4.10  is  amended  by  adding 
paragraph  (a)(ll)  to  read  as  follows: 

(a)  *  *  * 

(11)  Records  in  an  investigation  or 
proceeding  that  involves  a  possible 
violation  of  criminal  law,  when  there  is 
reason  to  believe  that  the  subject  of  the 
investigation  or  proceeding  is  not  aware 
of  its  pendency,  and  disclosure  of  the 
existence  of  the  investigation  could 
reasonably  be  expected  to  interfere  with 
enforcement  proceedings.  When  a 
request  is  made  for  records  under 
S  4.11(a),  the  Commission  may  treat  the 
records  as  not  subject  tc  the 
requirements  of  the  Freedom  of 
Information  Act. 
*        ♦        *        •        ♦ 

By  direction  of  the  Commission. 
Benjamin  I.  Bennan, 
Acting  Secretary. 
[FR  Doc.  89-18620  Filed  8-S-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
CoBst  Guard 

33  CFR  Part  100 

[CGD1 1-90-15] 

Special  Local  Regulations;  Navy 
Reetweek  Parade  of  Stiips  and  Bhie 
Angela  Demonstration;  San  Franctaco 
Bay.CA 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  Proposed  Rule 
Making. 

summary:  The  U.S.  Navy  and  the  Cify  of 
San  Francisco  coordinate  an  annual 
"Fleetweek"  event  on  San  Franscico  Bay 
featuring  a  parade  of  ships  sailing  into 
the  Bay  and  low  level  air  shows 
performed  by  the  Navy's  Blue  Angels 
along  the  San  Francisco  waterfit)nt.  This 
event  takes  place  annually  in  early 
October.  The  Coast  Guard  is  proposing 
to  establish  permanent  special  local 
regulations  to  ensure  the  safety  of  Navy 
Fleetweek  participants  an  spectators. 
The  special  local  regulations  will  restrict 
vessel  trafiic  in  regulated  areas  during 
the  Fleetweek  event.  Annual  notice  of 
the  specific  dates  and  times  of  these 
regulations  will  be  published  in  the 
Local  Notice  to  Mariners  and  in  the 
Federal  Register. 
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DATES:  Comments  must  be  received  on 
or  before  Septembn-  8, 1989.  Because  of 
the  nature  of  these  regulations  and  to 
ensure  these  regolations  will  be  in  effect 
for  the  upcomiog  October  1989 
Fleetweek.  while  allowing  sufficient 
opportunity  for  public  comment,  good 
cause  exists  to  provide  a  30-day 
comment  period. 

ADDneSMS:  Ckxnments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  San  Francisco,  Yerba  Buena 
Island,  San  Francisco,  CA  94130-9309. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
Coast  Guard  Croup  San  Francisco, 
Yerba  Buena  Island,  San  Francisco, 
California.  Normal  ofHce  hours  are 
between  7:30  a  jn.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand-delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Lieutenant  G.E.  Dunn,  Coast  Guard 
Group  San  Francisco,  California. 
Telephone  [415)  339-3445. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDll-89-15)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  The  regulations  may  be 
changed  in  light  of  comments  received. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal  No  public  hearing  is 
plarmed,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportunity  to 
make  oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  G.E.  Dunn.  lYoject  Officer, 
Coast  Guard  Group  San  Francisco,  and 
Lieutenant  Commander  J.).  Jaskot, 
Project  Attorney,  Eleventh  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Regulation 

The  U.S.  Navy/City  of  San  Francisco 
Fleetweek  is  held  annually  in  early 
October.  The  week's  activities  are 
highlighted  by  the  Navy  Parade  of  Ships 
and  thie  Navy  Blue  Angels  Aerial  %ow. 
The  ship  parade  and  aerial  show  are 
held  OQ  the  Saturday  of  Fleetweek.  To 
respond  to  safety  lequirements  for  the 
transit  of  the  laige  Navy  vessels  and  the 
Blue  Angels'  flight  operations,  the  Coast 


Guard  Captain  of  the  Port  has  annually 
issued  relations  creating  safety  zones 
for  this  event.  Since  fliis  event  is 
conducted  annufdly  and  includes 
Virtually  the  same  restricted  areas  each 
year,  the  Coast  Guard  proposes  to 
estabUsh  permanent  special  local 
regulations  which  wfll  provide  for  a 
regulated  area  during  the  event.  Annual 
notice  of  the  specific  effective  dates  and 
times  of  these  regulations  will  be 
published  in  the  Local  Notice  to 
Mariners  and  in  the  Federal  Register. 
Regiilated  area  "Alpha"  will  ensure 
unobstructed  waters  for  safe  navigation 
for  the  Parade  of  Navy  Ships  proceeding 
inbound  via  the  Eastbound  San 
Francisco  Bay  Traffic  Lane.  At 
approximately  10:30  a.m.  local  time 
(specific  times  will  be  annually 
announced  in  Local  Notice  to  Mariners 
and  the  Federal  Register},  the  naval 
vessels  will  sail  in  a  column  under  the 
Golden  Gate  Bridge.  The  vessels  will  be 
spaced  approximately  500  yards  apart 
and  will  proceed  at  about  10  knots.  The 
ship  parade  will  sail  along  the  San 
Francisco  waterfront  in  the  Eastbound 
San  Francisco  Bay  TVaffic  Lane  to  a 
location  near  the  San  Francisco- 
Oakland  Bay  Bridge  where  the  ships 
will  disperse  to  their  respective 
moorings.  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  in  regulated  area  "Alpha" 
no  person  or  vessel  may  enter  or  remain 
within  500  yards  ahead  of  the  lead  naval 
parade  vessel,  within  200  yards  astern 
of  the  last  parade  vessel,  and  within  200 
yards  on  either  side  of  all  parade 
vessels. 

An  aerial  demonstration  by  the  U.S. 
Navy  Blue  Angels  will  begin  after  the 
ship  parade  clears  t^  San  Francisco- 
Oakland  Bay  Bridge.  In  preparation  for 
this  demonstration,  the  Blue  Angels  will 
conduct  a  familiarization  flight  at 
approximately  12:00  Noon  local  time 
(with  specific  times  to  be  annually 
announced)  on  the  Thursday  preceding 
the  Saturday  Parade  of  Ships,  and  a 
practice  fli^t  at  approximately  12:00 
Noon  on  die  Friday  preceding  the 
Saturday  Parade  of  Ships.  On  that 
Thursday,  Friday,  and  Saturday, 
regulated  area  "Bravo"  will  cover  the 
Blue  Angels'  flight  line  from  Fort  Point  to 
Blossom  Rock.  Two  Coast  Guard  vessels 
will  be  positioned  within  the  regulated 
area  to  serve  as  reference  points  along 
the  flight  line  for  the  aircraft  pilots.  The 
extremely  low  altitude  passes  require 
vessels  to  keep  clev  for  the  safety  of 
the  aircraft,  vessels,  and  persons 
onboard.  An  aerial  demonstration  may 
be  scheduled  on  Sunday  if  weather 
prevents  the  Saturday  performance.  The 
regulated  area  for  tbe  Blue  Angels' 
demonstrations  will  restrict  vessel 


access  to  some  marinas  and  commercial 
docks.  The  short  duration  and  minimal 
size  of  the  regulated  area  will  minimize 
any  convenience. 

Persons  and  vessels  shall  not  enter  or 
remain  within  the  stated  distances  from 
the  naval  parade  vessels  in  regulated 
area  "Alpha",  or  enter  or  remain  within 
regulated  area  "Bravo",  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  Fleetweek  activities  have 
traditionally  attracted  a  sizable  fleet  of 
vessels,  and  large  vessel  operators 
needing  to  transit  near  Heetweek 
activities  are  encouraged  to  make  such 
transits  well  before  or  after  the 
regulated  areas  are  in  effect. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  non-sigrnficant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979).  The  economic  impact 
of  this  proposal  is  expected  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  The  short  length  of  time 
and  minimal  size  of  the  regulated  area 
will  have  minimal  economic  impact. 
Advance  notice  of  the  maritime  event 
will  also  minimize  the  impact  to 
maritime  commerce.  In  prior  years, 
Fleetweek  activities  have  not  created 
significant  economic  impact. 

Since  the  impact  of  ttds  proposal  is 
expected  to  be  minimal,  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  j 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subjects  in  33  CPR  Part  100 

Marine  safety.  Navigation  (water). 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  foSows: 

Authority:  33  USC 1233;  49  CFR  1.46  and  33 
CFR  100.35.  I 
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2.  Section  100.1105  is  added  to  read  as 
follows: 

§100.1105   San  Francisco  Bay  Navy 
FlMtwMk  Parade  of  Ships  and  Blua  Angels 
demonstration. 

(a)  Effective  Periods.  This  section  is 
effective  during  the  U.S.  Navy/City  of 
San  Francisco  Fleetweek  Parade  of 
Navy  Ships  and  Navy  Blue  Angels  flight 
activities  held  annually  in  early 
October,  from  Thursday  throu^ 
Saturday  (with  a  possible  Sunday  Blue 
Angels  Flight  Demonstration  if  weather 
prevents  a  Saturday  performance). 
Annual  notice  of  the  special  effective 
dates  and  times  of  these  regiilations  will 
be  published  by  the  Coast  Guard  in  the 
Local  Notice  to  Mariners  and  in  the 
Federal  Register.  To  be  placed  on  the 
Local  Notice  to  Mariners  mailing  list 
contact:  Commander  (oan),  Eleventh 
Coast  Guard  District,  400  Oceangate 
Boulevard,  Long  Beach,  CA  90822-€399. 

(b)  Regulated  Areas:  The  following 
areas  are  designated  "regulated  areas" 
during  the  Navy  Parade  of  Ships  and 
Blue  Angels'  Flight  activities. 

[1]  Regulated  Area  "Alpha"  for  Navy 
Parade  of  Ships.  The  water  of  San 
Francisco  Bay  bounded  by  a  line 
connecting  the  following  points: 


Latitude 

Longitude 

3rww  N 

122'28'38"  W 

srtffiff'  N 

t22*28'41"  W 

3r49'31"  N 

122*2S'18"  W 

STiffOd"  N 

122'24'OB"  W 

3r4r53"  N 

122'22'42"  W 

3r4600"  N 

122'22'00"  W 

3r46'00"  N 

122*23'0r'  W 

and  thence  along  the  shore  to  the  point 
of  beginning. 

(2)  Regulated  Area  "Bravo"  for  U.S. 
Navy  Blue  Angels  Activities.  The  waters 
of  San  Francisco  Bay  bounded  by  a  line 
connecting  the  following  points: 


Latitude 

Longitude 

3r48'53"  N 

122'24'06"W 

37°49'32"  N 

122'24'16"  W 

37'48'56"  N 

122'27'58"  W 

3r48'21"  N 

122°27'44"  W 

and  thence  to  the  point  of  beginning. 
Datiun:  NAD  83 

(c)  Regulations:  All  persons  and/or 
vessels  not  authorized  as  participants  or 
official  patrol  vessels  are  considered 
spectators.  The  "official  patrol"  consists 
of  any  Coast  Guard,  public,  state  or 
local  law  enforcement  vessels  assigned 
and/or  approved  by  Commander,  Coast 
Guard  Group  San  Francisco  to  patrol  the 
Fleetweek  event. 

(1)  Except  for  persons  or  vessels 
audiorized  by  the  Coast  Guard  Pati-ol 
Commander,  in  regulated  area  "Alpha" 
no  preson  or  vessel  may  enter  or  remain 
within  500  yards  ahead  of  the  lead  Navy 
parade  vessel,  within  200  yards  astern 


of  the  last  parade  vessel,  and  within  200 
yards  on  either  side  of  all  parade 
vessels.  No  person  or  vessel  shall 
anchor,  block,  loiter  in,  or  impede  the 
through  transit  of  ship  parade 
participants  or  official  patrol  vessels  in 
regulated  area  "Alpha." 

(2)  Except  for  persons  or  vessels 
audiorized  by  the  Coast  Guard  Pati-ol 
Commander,  no  person  orvessel  may 
enter  or  remain  within  regulated  area 
"Bravo." 

(3)  When  hailed  and/or  signaled  by 
an  official  patrol  vessel,  a  person  or 
vessel  shall  come  to  an  immediate  stop. 
Persons  or  vessels  shall  comply  with  all 
directions  given. 

(4)  The  Pati-ol  Commander  shall  be 
designated  by  the  Commander,  Coast 
Guard  Group  San  Francisco,  California. 
"The  Coast  Guard  Patrol  Commander  is 
empowered  to  forbid  and  control  the 
movement  of  all  vessels  in  the  regulated 
areas. 

Dated:  August  3, 1969. 
J.W.  Kime, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eleventh  Coast  Guard  District 
[FR  Doc.  8»-18606  Filed  8-ft-89;  8:45  am] 
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33  CFR  Part  162 
[CGD2-89-04] 

Ohio  River  at  Louisville,  KY;  Restricted 
Area 

agency:  Coast  Guard,  DOT. 

ACTION;  Notice  of  Proposed  rulemaking. 

summary:  The  Coast  Guard  is  proposing 
to  restrict  the  launching  and  docking  of 
recreational  boats  at  the  Louisville, 
Kentucky  Wharf.  The  redevelopment  of 
the  wharf  area  no  longer  makes  it 
possible  to  laimch  recreational  boats 
from  the  wharf.  In  addition,  routine 
docking  space  is  no  longer  available  as 
the  wharf  serves  as  the  normal  moorings 
for  a  number  of  commercial  passenger 
vessels.  Overlaying  this  area  is  an 
existing  regulatory  restriction  previously 
enacted  due  to  the  narrow  chaimel, 
numerous  bridges,  and  a  sharp  bend  in 
the  river.  Recreational  boaters  add  to 
the  congestion  and  increase  the  risk  and 
likelihood  of  a  marine  casualty  because 
they  feel  they  can  transit  the  canal  area 
and  turn  around  without  violating  the 
current  regxdation.  The  impact  of  the 
proposed  action  will  be  to  further  clarify 
the  existing  regulation  allowing  passage 
through  die  McAlpine  Lock  but 
precluding  entrance  of  reaeational 
boaters  no  intending  to  transit  the  lock. 
It  will  reduce  congestion  and  the  risk  of 
a  marine  casualty  in  this  constricted 
passageway. 


DATES:  Comments  must  be  received  on 
or  before  September  25, 1989. 

ADDRESSES:  Comments  should  be 
mailed  to  Commanding  Officer,  U.S. 
Coast  Guard  Marine  Safety  Office, 
•^Room  360, 600  Martin  Luther  King  Jr. 
Place,  Louisville,  Kentucky  40202-223U. 
The  Comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  ui 
600  Martin  Luther  King  Jr.  Place,  Room 
360,  Louisville,  Kentiicky  40202-2230. 
Normal  office  hours  are  between  8  a.m. 
and  4  p.m.,  local  time,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-deUvered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

LT  Michael  R.  Stalker,  Project  Officer. 
Commercial  (502)  582-5194.  FTS  352- 
5194. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rule  making  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  Nutice 
CGD2-8»-04,  and  Uie  specific  section  of 
the  proposal  to  which  Uieir  comments 
apply,  and  give  specific  reasons  for  each 
comment. 

This  proposal  may  be  chanycd  in  light 
of  the  comments  received.  Ail  comments 
received  before  the  end  of  the  comment 
period  will  be  considered  before  final 
action  is  taken.  No  public  hearing  is 
planned,  but  one  may  be  held  if  written 
requests  for  a  hearing  are  received  and 
it  is  determined  that  the  opportimity  to 
make  oral  presentations  will  aid  the  rule 
making  process. 

Drafting  Information:  The  drafters  of 
this  notice  are  LT  Michael  Stalker, 
Project  Officer,  and  LT  Michael  A.  Suire. 
Project  Attorney,  Second  Coast  Guard 
Distiict,  1430  Ohve  Street.  St.  Louis. 
Missouri,  63103-2398. 

Discussion  of  Proposed  Regulations: 
As  a  result  of  the  redevelopment  of  the 
Louisville,  Kentucky  wharf  it  is  no 
longer  possible  to  launch  recreational 
boats  in  the  area.  There  is  no  longer 
sufficient  space  available  for 
recreational  boaters  to  dock  at  the 
wharf  on  a  routine  basis  since  this  is  the 
normal  moorings  for  a  number  of 
commercial  passenger  vessels,  including 
the  "Zachary  Taylor  II",  The  "Belle  of 
Louisville"  support  barge.  This  area  is 
afready  a  restricted  area,  33  CFR  62.100. 
for  approaching  tows  and  large 
commercial  vessels  due  to  the  narrow 
channel,  niunerous  bridges,  and  a  sharp 
bend  in  the  river.  Some  recreational 
boater  as  are  of  the  opinion  that  they 
can  transit  the  canal  and  turn  around 
therein.  This  adds  to  the  congestion  and 
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increases  the  likelihood  of  a  marine 
casualty.  The  existing  regulation  states, 
in  part,  that  it  applies  to  "passage 
through  the  Louisville  and  Portland 
Canal."  The  intent  was  to  allow  passage 
through  the  McAlpine  Lock,  whereas 
interpretation  of  the  current  wording  has 
added  to  the  already  serious  congestion. 
This  proposal  will  clarify  the  original 
intent  of  the  existing  regulation  and  it 
will  remove  the  exception  for  laimching 
and  docking  of  pleasure  of  Ashing  craft 
within  the  restricted  area  or  at  the 
Louisville  Kentucky  wharf. 

Economic  Assessment  and 
Certification:  The  proposed  regulations 
are  considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  policies 
and  procedures  (44  FR 11034;  February 
26, 1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal    , 
that  a  full  regulatory  evaluation  is 
unnecessary.  The  change  will  merely 
extend  the  restricted  area  to  include 
recreational  boaters  since  the  operation 
of  commercial  vessels  and  large  tows 
are  already  addressed  within  the 
existing  regulations.  By  including 
recreational  boaters  in  the  regulation, 
congestion  and  the  likelihood  of  marine 
casualty  will  be  lessened,  thus 
potentially  saving  lives  and  property, 
and  allowing  more  vessels  to  transit  the 
area  efficiently  and  safely. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal  the  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  162 

Harbors,  Marine  safety,  Navigation 
(water).  Security  measures.^Vessels, 
Waterways. 

Proposed  Regulations:  In 
consideration  of  the  foregoing,  the  Coast 
Guard  proposes  to  amend  Part  162  of 
Title  33.  Code  of  Federal  Regulations  as 
follows: 

1.  The  authority  citation  for  Part  162 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
6.04-1.  e.04-e  and  160.5. 

2.  Section  160.100  is  revised  to  read  as 
follows: 

§162.100   OMoRivtratLouisviUe.KY: 
Restricted  ATM 

(a)  The  area.  The  portion  of  the  Ohio 
River  from  the  Claiic  Memorial 
(Highway)  Bridge.  Mile  603.5. 
Downstream  to  McAlpine  Dam,  Mile 
604.4. 


(b)  The  reguJations.  No  pleasure  of 
fishing  craft  shall  be  operated  within  the 
restricted  area  at  anf  time  without  prior 
permission  of  the  Captain  of  the  Port, 
Louisville,  Kentucky,  except  in  case  of 
emergency  and  except: 

(1)  For  passage  through  McAlpine 
Lock,  and 

(2)  During  open  river  conditions. 


Dated:  July  28, 1989. 
W.J.  Ecker, 

Rear  Admiral  U.S.  Coast  Guard  Commander, 

Second  Coast  Guard  District. 

[FR  Doc.  89-18605  Filed  B-&-89.  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-3625-71 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Proposed  Denial 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule  and  request  for 

conmient. 

summary:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
proposing  to  deny  a  petition  submitted 
by  Lake  City  Army  Ammunitions  Plant 
(LCAAP),  Independence,  Missouri,  to 
exclude  certain  solid  wastes  generated 
at  its  facility  from  the  lists  of  hazardous 
wastes  contained  in  40  CFR  261.31  and 
261.32.  This  action  responds  to  a 
delisting  petition  submitted  under  40 
CFR  260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  Parts  260 
through  268, 124.  270,  and  271  of  Title  40 
of  the  Code  of  Federal  Regulations,  and 
under  40  CFR  ZQ0.22,  whidi  specifically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardous  waste  lists.  Today's 
proposed  decision  it  based  on  the  re- 
evaluation  of  waste>specific  information 
provided  by  the  petitioner.  EPA 
previously  proposed  to  grant  this 
petition  on  MarchA  1986  (see  51  FR 
7820). 

The  Agency  is  also  proposing  the  use 
of  an  organic  leachate  model  and  a  fate 
and  transport  modd  and  their 
application  in  evaluating  the  waste- 
specific  information  provided  by  the 
petitioner.  These  models  have  been  used 
in  evaluating  the  petition  to  predict  the 
concentratiai  of  hasardous  constituents 
released  from  the  petitioned  wastes, 
once  it  is  disposed  of. 


DATES:  EPA  is  requesting  public 
conunents  on  today's  proposed  decision 
and  on  the  applicability  of  the  organic 
leachate  model  and  fate  and  transport 
model  used  to  evaluate  the  petition. 
Comments  will  be  accepted  until 
September  25, 1989.  Comments 
postmarked  after  the  close  of  the 
comment  period  will  be  stamped  "late". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  soid/or  the 
models  used  in  the  petition  evaluation 
by  filing  a  request  with  Joseph  Carra, 
whose  address  appears  below,  by 
August  24, 1989.  ifie  request  must 
contain  the  information  prescribed  in  40 
CFR  260.20(d). 

ADDRESSES:  Send  three  copies  of  your 
conunents  to  EPA.  Two  copies  should  be 
sent  to  the  Docket  Clerk.  Office  of  Solid 
Waste  (OS-305),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington.  DC  20460.  A  third  copy 
should  be  sent  to  Jim  Kent,  Variances 
Section.  Assistance  Branch,  PSPD/OSW 
(OS-343),  U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW.,  Washington. 
DC  20460.  Identify  your  comments  at  the 
top  with  this  regulatory  docket  number: 
"F-89-LCDP-FFFFF'. 

Requests  for  a  hearing  should  be 
addressed  to  Joseph  Carra,  Director, 
Permits  and  State  Programs  Division, 
Office  of  Solid  Waste  (OS-340).  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401  M 
Street.  SW.,  Washington.  DC  20460,  and 
is  available  for  viewing  from  9.'00  a.m.  to 
4:00  p.m.,  Monday  through  Friday,  in 
room  M2427,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  pubBc  may  copy 
material  from  any  regulatory  docket  at  a 
cost  of  $0.15  per  page. 

FOR  FURTXER  INFORMAHON  CONTACT: 

For  general  informatioa  contact  the 
RCRA  Hotline,  toll  ft-ee  at  (800)  424- 
9346,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Bob  Kayser,  Office  of  Solid 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401 M  Street,  SW.. 
Washington  DC  20460,  (202)  382-2224. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16, 1981,  Bs  part  of  its  final 
and  interim  final  regulations 
implementing  section  3001  of  RCRA 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources,  "niia  list  has  been 
amended  several  times,  and  is  pubUshed 
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in  40  Cni  281.31  and  281.32.  lliese 
wastes  are  fisted  as  hszardoes  because 
they  typically  and  fnqaeaAg  exhibit  ooe 
or  more  of  the  characteistkj  of 
hazardous  wastes  identified  in  Subpart 
C  of  Part  261  (£&.  ignitabaity. 
corrosivity.  reactivity,  and  extractioa 
procedure  (EP)  toxicity)  or  sseet  the 
criteria  for  listing  contained  in  40  CFR 
.261.11(8X2}  or  (aK3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  raateriaLi. 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  tfiat  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  Ksting  description 
may  not  be.  For  this  reason,  40  CFR 
260.20  and  280^  provide  an  exdusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from  a 
particular  generating  facility  should  not 
be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  ^ow  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  the  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  In  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  addiUooal 
constituents)  otl^  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Acccvdingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  [i.e.. 
ignitability,  reactivity,  corrosivity.  and 
EP  toxicity),  and  most  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6021(0.  and  the 
backgnumd  docaments  for  the  listed 
wastes.  Altbou^  wastes  which  are 
"delisted"  (/.e.,  excluded)  have  been 
evaluated  to  determine  whetb»  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generaUxs  remam 
obligated  to  d^ermine  whether  or  not 
their  waste  remains  nnvbazardous 
based  on  the  hazardous  waste 
characteristics. 

In  additioa  to  wastes  listed  as 
hazardous  in  40  CFR  281.31  and  281.32. 
residues  from  the  treatment,  storage,  or 
disposal  erf  listed  hazardous  wastes  and 
mixtures  containing  hazardous  wastes 
also  are  eligible  for  excbnoa  and 
remain  hazardous  wastes  until 
excluded.  See  40  CFR  2BL^c)  and  (dX2). 
The  substantive  standard  for  "dehstii^' 
a  treatment  residiw  or  aa  Bixtare  is  tlw 


same  as  prcvioasly  described  for  listed 
wastes. 

B.  Approach  Used  to  Evaluate  This 
Petition 

In  making  a  delistiag  detezBinatioo. 
the  Agency  evaluates  each  petitioned 
waste  against  the  listing  criteria  aad 
factors  cited  in  40  CFR  281.11(aK2)  and 
(aXS).  If  the  Agency  beheves  that  the 
waste  remains  hazardous  based  on  the 
factors  for  which  the  waste  was 
originally  listed.  EPA  will  propose  to 
deny  the  petition.  It  however,  the 
Agency  agrees  with  the  petitipoer  that 
the  waste  is  non-hazardous  with  respect 
to  the  (Miginal  listing  criteria,  EPA  then 
will  evaluate  the  waste  with  respect  to 
other  factors  or  criteria,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  The  Agency  considers 
whether  the  waste  is  acutely  toxic  and 
considers  the  toxicity  of  the 
c(Histituent8,  the  concentration  of  the 
constituents  in  the  waste,  their  tendency 
to  migrate  and  to  bioaccumulate,  their 
persistence  in  the  environment  once 
released  from  the  waste,  plausible  and 
specific  types  of  management  of  the 
petitioned  waste,  the  quantities  of  waste 
generated,  and  any  other  additional 
factors  which  may  characterize  the 
petitioned  waste. 

The  Agency  is  proposing  to  use  such 
information  to  identify  plausible 
exposure  routes  for  hazardous 
constituents  present  in  die  waste,  and  is 
proposing  to  use  an  organic  leachate 
model  and  a  fate  and  transport  model  to 
predict  the  concentration  of  hazardous 
constituents  that  may  be  released  from 
the  petitioned  waste  after  disposal  and 
to  detwmine  the  potential  impact  of  the 
unregulated  disposal  of  LCAAFs 
petitioned  waste  on  human  health  and 
the  environment.  Specifically,  the 
models  will  be  used  to  predict 
comphance-point  concentrations  which 
will  be  compared  directiy  to  die  leveb 
of  regulatory  concern  for  particular 
hazardous  constituents. 

EPA  believes  that  this  fste  and 
transport  model  represents  a  reasonable 
worst-case  waste  disposal  scenario  for 
the  petitioned  waste,  and  that  a 
reasonable  worst-case  scenario  is 
apprc^ate  when  evaluating  wdiedier  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  Subtitle  C  Because  a  delisted 
waste  is  no  limger  subiect  to  hazardoos 
waste  control  the  Agency  is  generally 
unaMe  to  predict  and  does  not  eootr^ 
how  a  wiiste  will  be  managed  after 
delisting.  Therefore,  EPA  cnrrentiy 
believes  that  it  is  in^propriate  to 
consider  extensive  «te-specific  factors. 
For  example,  a  generator  may-petitifm 


the  Agency  for  delisting  of  a  netal 
hydbtndde  shidge  whi^  is  cuiigttty 
being  managed  in  an  on-site  fandRn  and 
provide  data  on  the  nearest  drinking 
water  well,  permeability  of  tWaqeifef. 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  soMy  on  diese  aile- 
spedfic  fectors,  the  Agency  m^bt 
condode  that  the  waste,  at  that  specific 
location,  cannot  affect  the  ckwest  w^, 
and  die  Agency  rai^t  grant  the  petition. 
Upon  pronmlgation  of  the  exdosion. 
however,  die  generator  is  under  no 
obligatioa  to  continue  to  manage  the 
waste  at  the  on-site  landfiD.  In  fact,  it  is 
likely  that  the  generator  will  eidier 
choose  to  send  the  delisted  waele  off 
site  immediately,  or  will  eventBally 
reach  the  capacity  of  the  on-site  fiscffify 
and  sabseqoently  send  the  waste  off  site 
to  a  facihty  M^iidi  may  have  very 
different  hjrdrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicabihty  of  ground-water  monitoring 
data  during  the  evaluation  of  ddisting 
petitions.  In  this  case,  the  Agency 
determined  that,  because  LCAAP  is 
seeking  a  delisting  for  waste  managed 
on  site,  ground-wster  monitoring  £ta 
collected  from  the  area  where  the 
petitioned  waste  is  contained  me 
necessary  to  determine  whether 
hazardous  constituents  have  migrated  to 
the  underlying  ground  water.  Ground- 
water monitoring  data  collected  from 
LCAAFs  monitoring  wells  will  help 
characterize  the  impact  (if  any)  of  the 
di^osal  of  LCAAP's  waste  on  ground- 
water quality. 

Finally,  the  Hazardous  and  SoKd 
Waste  Amendments  of  1964  specifically 
reqirire  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (inchiding 
those  at  requested  bearings,  if  any)  on 
today's  proposal  are  addrened. 

II.  Dispositioa  (rf  Delisting  Pelilioo 

A.  Lake  City  Army  Ammunitions  Plant 
Independence,  MO 

1.  Petition  for  Exclusion 

The  Lake  City  Army  Ammunitions 
Plant  (LCAAP)  located  m  Independence, 
Missouri  is  involved  in  the  manufacture 
of  small  arms  ammunition  and  related 
items.  LCAAP  petitioned  the  Agency  to 
exclude,  on  a  one-time  basis,  its 
wastewatn-  treatment  shidge  disposed 
of  on-site  in  its  south  landfill  cell  [i.e., 
Cdt  #2).  rVesently,  EPA  Ksts  the 
treatment  sludge  as  Hazardoos  Waste 
No.  K046— "Wastewater  treatment 
sludges  from  the  manufacturing, 
formulation,  and  loading  of  leed-4>ased 
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initiating  compounds".  The  listed 
constituent  for  EPA  Hazardous  Waste 
No.lC04eislead. 

LCAAP  petitioned  to  exclude  its 
waste  because  it  does  not  believe  that 
the  waste  meets  the  criteria  of  the 
listing.  LCAAP  believes  that  the 
wastewater  treatment  sludge  contained 
in  its  south  landfill  cell  is  non-hazardous 
because  the  constituent  of  concern, 
although  present  in  the  waste,  is  in  an 
essentially  immobile  form.  LCAAP 
further  asserts  that  the  waste  is  not 
hazardous  for  any  other  reason  {i.e., 
there  are  no  additional  constituents  or 
factors  that  could  cause  the  waste  to  be 
hazardous)  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984.  See 
section  222  of  the  Amendments,  42  USC 
6921(f).  and  40  CFR  260.22(d)(2)-(4). 

As  discussed  in  more  detail  below, 
the  Agency  previously  proposed  to 
exclude  LCAAP's  waste  from  hazardous 
waste  regulation.  However,  as  a  result 
of  public  comments  received  on  the 
proposed  exclusion,  the  Agency 
reassessed  its  decision  concerning  the 
exclusion  of  LCAAFs  waste.  Today's 
proposal  to  deny  this  petition  for 
delisting  is  the  result  of  the  Agency's  re- 
evaluation  of  LCAAFs  petition. 

2.  Background 

On  May  IB,  1982,  LCAAP  petitioned 
the  Agency  to  exclude  its  K046 
wastewater  treatment  sludge  that  in  the 
past,  was  collected  in  two  on-site  lagoon 
trains  (also  referred  to  as  the  east  and 
west  lagoon  trains)  and  then 
periodically  transferred  from  the  lagoon 
trains  to  the  south  landfill  cell  for 
disposal.  On  March  6, 1986,  the  Agency 
proposed  to  exclude  LCAAFs  waste 
from  hazardous  regulation  (see  51 FR 
7820).  On  April  22, 1986,  the  Agency 
received  one  public  comment  pertaining 
to  the  proposed  exclusion  of  LCAAFs 
petition.  The  commenter  primarily 
questioned  the  Agency's  use  of  a 
statistical  mean  rather  than  the 
maximum  EP  leachate  value  in  the 
vertical  and  horizontal  spread  (VHS) 
model.  Furthermore,  the  commenter 
pointed  out  that  EPA  should  have 
considered  existing  ground-water 
monitoring  data  for  the  landfill  during 
the  evaluation  of  the  petition,  including 
evidence  of  pre-existing  contamination 
from  the  landfill  and  other  units  at  the 
site.  As  a  result  of  this  comment,  EPA 
recognized  that  available  ground-water 
monitoring  data  were  important  in  the 
evaluation  of  the  petition  and  requested 
that  LCAAP  provide  further  sampling 
and  analysis  of  the  south  landfill  waste. 


as  well  as  ground-water  monitoring 
data. 

On  May  30, 1986,  upon  request  of  the 
EPA  LCAAP  also  submitted  a  petition 
addressing  only  the  waste  residing  in 
the  two  on-site  lagoon  trains.  (The 
lagoon  trains  are  each  composed  of 
three  lagoons  in  series.)  EPA  requested 
this  separate  delisting  demonstration  to 
ensure  that  these  latoon  trains  had  not 
adversely  affected  me  environment.  As 
a  consequence  of  this  separate 
demonstration,  the  original  petition  [i.e., 
the  subject  of  this  notice)  became  a 
petition  solely  for  the  waste  contained 
in  the  south  landfill  cell.  (LCAAP 
subsequently  withdrew  its  petition  for 
the  lagoon  trains  on  August  31, 1988.) 

On  July  14, 1986,  die  Agency 
announced  the  availability  of  ground- 
water monitoring  data  that  was 
submitted  in  support  of  LCAAP's 
petition  and  provided  an  opportunity  for 
public  comment  on  these  data  (see  51  FR 
25372).  The  same  commenter  mentioned 
previously  in  today's  notice  reiterated 
its  concerns  regarding  the  Agency's 
evaluation  of  LCAAP's  ground-water 
monitoring  data.  V 

The  Agency's  re-evaluation  of  the 
petition,  including  the  additional 
information  requested  as  a  result  of 
comments  received  on  the  March  6, 1986 
proposed  exclusion,  indicates  that  the 
petitioned  south  landfill  cell  waste  is 
hazardous  and  has  the  potential  to  harm 
human  health  and  the  environment.  EPA 
recognized,  during  its  re-evaluation  of 
the  petition,  that  it  was  probably  more 
appropriate  to  determine  average 
teachable  lead  levels  on  a  waste-  and 
sampling  event-specific  basis  than  to 
estimate  a  single  average  leachable  lead 
level  for  all  wastes,  or  an  average  for  all 
lagoon  wastes  and  an  average  for  all 
landfill  wastes.  Although  the  commenter 
on  the  previous  notices  suggested  that 
the  Agency,  at  a  minimum,  undertake  a 
standard  statistical  analysis  of  the 
leachable  lead  data.  EPA  did  not  believe 
it  necessary  to  perform  such  an  analysis 
for  the  following  reasons:  (1)  the 
calculated  mean  values  for  ^e  east  and 
west  lagoon  data  indicated  significant 
levels  of  leachable  lead  [i.e.,  greater 
than  the  delisting  health-based  level  for 
lead)  at  the  compliance  point;  (2)  the 
calculated  mean  values  for  the  south 
landfill  cell  waste  equal  the  delisting 
health-based  level  for  lead;  and  (3)  the 
maximum  reported  leachable  lead  levels 
for  the  lagoon  and  south  landfill  data  for 
all  sampling  events  conducted  between 
August  1980  and  September  1985 
indicate  significant  levels  of  leachable 
lead  at  the  compliance  point.  (The 
Agency's  evaluation  of  leachable  lead 
concentrations  in  LCAAP's  wastes  is 


discussed  in  more  detail  in  a  later 
section  of  today's  notice.) 

The  Agency's  re-evaluation  of  the 
ground-water  monitoring  wells  in  the 
vicinity  of  the  south  landfill  cell, 
including  the  additional  information 
obtained  subsequent  to  the  March  6, 
1986  proposal,  indicates  that  the  existing 
ground-water  monitoriiig  system  is 
inadequate  for  determiaing  the  full 
impact  of  the  petitioned  waste  on 
ground  water.  In  addition,  ground-water 
monitoring  data  show  detected  levels  of 
lead  and  antimony  in  ground  water 
which  exceed  the  delisting  health-based 
levels  for  these  constituents.  (The 
Agency's  evalution  of  LCAAP's  ground- 
water monitoring  system  and  data  is 
discussed  in  more  detafl  in  a  later 
section  of  today's  notice.)  Because  the 
Agency  already  has  sufficient  bases  to 
propose  denial  of  LCAAFs  petition, 
EPA  chose  not  to  assess  whether 
evidence  of  pre-existing  ground-water 
contamination  [i.e.,  the  additive  effects 
of  potential  contamination  horn  other 
sources)  should  also  be  included  as  part 
of  the  rationale  for  denying  the  petition. 

The  Agency's  re-evahiation  of  the 
petitioned  south  landfill  cell  waste  also 
indicates  that  the  petition  is  incomplete 
and  that  this  information  should  have 
been  submitted  for  the  south  landfill 
waste.  Specifically,  LCAAP  did  not 
quantify  total  or  leachable 
concentrations  of  the  EP  toxic  metals 
(except  for  lead),  nickel,  cyanide,  and 
antimony  for  the  waste  in  the  south 
landfill.  Although  the  Agency  considers 
the  petition  incomplete^  the  Agency 
believes  that  there  is  sufficient  data  to 
propose  to  deny  the  petition  without 
further  information.  Furthermore,  the 
Agency  believes  that  the  wastes 
collected  in  the  lagoon  trains,  to  some 
extent,  characterize  the  waste  contained 
in  the  south  landfill  cell  because  the 
wastes,  once  removed  from  the  lagoon 
trains,  are  transferred  to  LCAAP's 
landfill.  EPA  believes  that  the  metal 
species  in  the  lagoon  train  wastes  may 
be  less  concentrated  than  in  the  south 
landfill  cell  waste  because  the  lagoon 
train  wastes  contain  a  higher  percentage 
of  Uquid.  Therefore,  the  Agency  used 
characterization  data  of  the  east  and 
west  lagoon  train  waste  to  supplement 
available  data  for  the  south  landfill  cell 
in  its  re-evaluation  of  the  petitioned 
south  landfill  cell  waste. 

In  support  of  its  petition.  LCAAP 
submitted  (1)  detailed  descriptions  of  its 
manufacturing  and  waste  treatment 
processes,  including  sdiematic 
diagrams;  (2)  a  listing  of  raw  materials 
used  in  the  manufacturing  and  treatment 
processes;  (3)  results  of  total  constituent 
and  EP  leachate  analyses  of  various 
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waste  sanqvlea  for  te  EP  laiie  aKtsis, 
nickel,  q^anide,  and  aptiHMiqr;  (4) 
resitUs  ol  total  ooastibMBt  aHdysas  of 
representativo  lamiihn  al  tiie  waste  for 
mediylene  chloride,  reaoidaol.  toieaM, 
and  1,1.1-triclkisioc^UfB;  [^  total  ott 
and  grease  analyses  data  oa 
representative  wasts  ssi^ilss;  (6)  results 
from  characteristics  testing  for 
ignitabffity.  corrosivity.  and  reactivity 
tests;  and  (7]  9t)und-water  mooitoriBg 
data  for  the  nm't  in  which  the  petitioned 
waste  is  managed. 

In  its  manofacture  of  smaU  arms 
ammunition  and  related  items.  LCAAP 
fabricates  metal  primer  cups  containing 
a  blend  of  lead  st]rp4uiate  and  barium 
nitrate  and  other  compounds  sodi  as 
antimony  sulfide.  These  primei  cops  are 
ultimately  inserted,  or  dnffged,  into 
ammunitioit  cartridges.  Production  of  the 
metal  primer  cups  b^^s  with  the 
formulation  of  the  lead  stypinate  blend 
The  preparation  of  this  Uend  occurs 
through  four  steps.  The  first  step 
involves  nitrating  resordnol  in  sulfuric 
acid  to  produce  trimtroresoreinol  (ITfR). 
The  TNR  is  then  reacted  with 
magnesium  oxide  to  produce  magnesiiim 
styphnnate.  In  turn,  the  magnesium 
styphnate  is  reacted  with  lead  nitrate  to 
form  lead  stjrpluiate.  The  final  step 
involves  blending  lead  styphnate  and 
barium  nitrate  with  other  compounds 
[i.e.,  antimony  sulfide,  tetracene, 
pentaerythritol  tetranitrate,  calcium 
silicide,  aluminum  powder,  or  acetylene 
black)  to  produce  various  priming  mixes. 
As  stated  previously,  primer  cups  of 
various  blends  are  then  charged  into 
ammunition  cartridges. 

LCAAFs  petitioned  K046  waste 
results  from  the  treatment  of  clean-up 
water  used  in  the  blending  and  primer 
charging  processes.  Initially,  LCAAP 
treats  the  clean-up  water  with 
aluminum,  caustic  [i.e.,  sodium 
hydroxide),  and  heat  to  destroy  the 
reactivity  (rf  residual  explosive 
materials.  The  neutralized  cleai>-up 
water  is  then  combine4(at  the  entrance 
to  LCAAFs  waste  treatment  facility] 
with  non-hazardous  wastestreams 
discharged  primarily  from  metal  forming 
operations  and,  to  a  lesser  extent  frxjm 
wastestreams  discharged  fivm  other 
facility  operations,  indudbig  water 
treatment  incendimy  handKng,  and 
miscellaneoBS  ballistics-testing 
operations,  ta  genial,  these 
wastestreams  mn  onnposed  of  alkaline 
cleaners,  acid  iMck^  sdstions,  soaps, 
emulsion  hibricaBts,  and  rinsewaters. 

At  the  waste  treatment  fadlity,  a  pH 
controlled  flotation  unit  removes  waste 
oils  and  grease  from  Ae  conbiiied 
wastewater  streons.  The  reaMvcd 
waste  oils  and  grease  are  disposed  of  in 


a  separate  on-«ito  sanitapy-lsBdmi.  Lisae 
is  tnen  aaoed  to  tse  wastewratter  stream 
to  raise  the  pH,  Oereby  predpfta&tg 
heavy  mttai  hyrhvxides.  Tlie 
precipitated  netal  hydroxides  are 
floccalated  wift  alum  and  are 
subsequently  dBscbarged  to  the  lagoon 
trains  to  psrtiaDy  dry  for  sereral  weeks 
before  disposal  in  LCAAFs  kmdfiD.  The 
effluent  from  LCAAFs  waste  treatment 
facffity  is  discharged  under  a  National 
Pollutant  Discharge  Elimination  System 
(NTOBS)  pennit  The  wastewater 
Uuatuieat  sludge  contained  in  the  soudi 
landfiB  ceD  is  die  subject  of  today's 
notice. 

To  coDect  representative  samples 
from  lagoons  and  landfills  the  size  of 
LCAAFs,  petitioners  are  normally 
requested  to  (fivide  the  unit  into  10,000 
square  foot  sections  and  randomly 
collect  five  full-depth  core  sampl^  from 
each  sectioa  The  five  fuD-depth  core 
samples  are  then  composited  (mixed)  by 
section.  See  Test  Methods  for 
Evaluating  Solid  Wastes:  Physical/ 
Qiemical  Methods,"  U.S.  EPA  Office  of 
Sobd  Waste  and  Emergency  Response. 
Publication  SW-846,  (third  edition), 
November  1966,  and  Petitions  to  Delist 
Hazardous  Wastes— A  r^ijAammf 
Manual"  U&  EPA.  Office  ai  Solid 
Waste,  (EPA/530-SW-8e-009),  April 
1985. 

As  stated  previously,  the  Agency  also 
used  characterization  data  of  the  waste 
in  the  east  and  west  lagoon  trains  in  its 
re-evaluation  of  LCAAFs  petition 
because  the  chemical  composition  of  the 
lagoon  waste  is  considered  by  LCAAP 
and  EPA  to  be  very  similar  to  the 
landfill  waste.  The  landfill  contains 
wastes  that  had  origioally  been 
collected  in  the  lagoons.  In  its  debating 
demonstration,  LCAAP  provided 
analjrtical  results  for  numerous  sampling 
events.  Each  of  these  sampling  events  is 
discussed  in  the  following  paragraphs  in 
chronological  order.  A  summary  of  the 
analytical  information  submitted  in 
support  of  LCAAFs  petition  is  also 
presented  in  Table  1,  which  follows  the 
description  of  all  sampling  events. 

LCAAFs  origmal  delisting  petition 
contained  analyses  of  waste  collected 
from  the  east  aiid  west  lagoon  trains. 
During  die  period  from  August  1980  to 
February  1982,  LCAAP  collected  five 
random  samples  of  tlie  waste  in  the 
lagoon  trains.  A  detailed  descriptian  of 
procedures  used  to  collect  Ihese  grab 
samples  was  not  provided.  LCAAP 
indicated,  however,  diet  these  samples 
were  collected  at  die  "top  of  the  sludge 
bed  at  the  et^es  ^the  lagoon".  Four  of 
these  five  samirfes  were  analjrzed  for  the 
extraction  procedure  (EP)  leachate 
concentration  [i.e.,  mass  of  a  particular 


constituent  per  unit  volume  of  extract) 
of  the  EP  toxic  raetah.  One  of  these  {bar 
samples  was  analysed  Eor  ieachabla 
concentrations  of  endrin,  Bndane, 
methoxychlor,  toxaphene,  2.4-0,  and 
2,4,6-TP  (Sfivex).  The  fifth  sample  was 
analyced  for  only  leachable 
concentrations  of  hwFunn  and  lead. 

In  June  laez.  LCAAP  coUectsd  si^ 
waste  samples,  four  each  fron  Ifaa  fiist 
lagooBks  in  the  east  and  west  l^oon 
trains.  The  first  lagooas  were  divided 
into  four  lOjOQO  square  foot  I 
bom  which  five  faU-deptb  ( 
were  collected  The  five  ooic  i 
were  then  compoaited  by  sectioB.' 
produciag  a  total  of  fom-  coaspesite 
samples,  one  fross  each  section,  foe  each 
lagooa  train.  Excess  liquid  was 
removed,  as»g  a  a45  micran  filter,  from 
these  samples  prior  to  aaalysis.  These 
samples  were  analyzed  only  for 
leachable  concetrations  of  lead. 

In  Febniary  1M4,  LCAAP  coBeeted 
four  composite  samples  bom  the  east 
lagoon  train  acconfiag  to  the  sampling 
procedures  utilized  ia  the  June  1962 
sampling.  The  Febrsary  1984  ramph-a 
were  analyzed  Cor  the  total  rnrifH^jyni 
concentrations  [i.e.,  mass  of  a  particular 
constituent  per  mass  of  waste]  of 
methylene  diloride,  toluen^  and  i.t.i- 
triddoroethane,  and  total  oil.and  grease 
content 

LCAAP  also  sampled  the  south 
land^  cell  in  February  1984.  The  soudi 
landfill  ceB  was  divided  into  four 
quadrants,  from  which  five  full-depdi 
core  samples  were  collected.  The 
samples  were  composited  by  quadrant 
producing  a  total  of  four  samples,  one 
bom  each  quadrant  Because  the  south 
landfill  cell  is  2^  acres.  LCAAP  should 
have  divided  the  landfill  cell  into  at 
least  ten  sections  and  collected  at  least 
ten  composite  samples  of  the  south 
landfill  cell  waste.  Althou^  the  four 
south  landfill  cell  samples  oolilected  may 
not  be  completely  representative  of  all 
of  the  waste  contained  in  the  inn><fill 
cell,  the  Agency  considers  these  samples 
to  be  representative  of  at  least  a  portion 
of  the  petitioned  waste  and.  thei'efore, 
considered  these  samples  in  the 
evaluatioB  of  LCAAFs  petition.  The 
February  1984  samples  were  analyzed 
for  the  total  constituent  concentrations 
of  methylene  chloride,  toluene,  and 
1,14-trichIoroediane,  and  total  oil  and 
grease  content 

LCAAP  also  provided  leachable  lead 
levels  for  eight  samples  collected  bom 
the  east  lagoon  train  during  August  1984 
and  characterized  die  data  as  being  for 
the  south  landfin  cell.  A  detailed 
description  of  procedures  used  to  collect 
these  samples  was  not  provided. 
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In  September  1984,  LCAAP  again 
collected  four  composite  samples  from 
both  the  east  lagoon  train  and  the  south 
landfill  cell  according  to  procedures 
previously  utilized  in  the  June  1982 
sampling.  These  eight  samples  were 
analyzed  for  total  constituent 
concentrations  of  resorcinol. 

During  three  sampling  events 
conducted  in  September  and  October 
1985,  LCAAP  collected  12  additional 
composite  samples  from  the  east  lagoon 
train.  A  detailed  description  of 
procedures  used  to  collect  these  samples 
was  not  provided.  Four  composite 
samples  were  analyzed  for  only 
leachable  concentrations  of  lead.  The 
other  eight  composite  samples  were 
analyzed  for  total  constituent  and 
leachable  concentrations  of  the  EP  toxic 
metals,  nickel,  cyanide,  and  antimony, 
and  total  sulfide  levels. 

As  requested  by  EPA,  LCAAP 
collected  four  composite  samples  from 
the  west  lagoon  train  on  March  31, 1986. 


The  sampling  procedure  used  was 
consistent  with  the  procedure  utilized  in 
the  June  1982  samplii^g.  LCAAP 
analyzed  these  four  composite  samples 
for  total  constituent  and  EP  leachate 
concentrations  of  the  EP  toxic  metals, 
nickel,  and  cyanide.  These  samples  also 
were  analyzed  for  total  constituent 
concentrations  of  antimony,  methylene 
chloride,  resorcinol,  toluene,  and  1,1,1- 
trichloroethane  and  total  oil  and  grease 
content. 

Comments  received  on  the  proposed 
exclusion  of  LCAAP's  petition  suggested 
that  the  petitioned  waste  was  not  well 
mixed  and  showed  wide  variability  in 
composition.  In  response,  the  Agency 
requested  that  LCAAP  sample  the  south 
landfill  cell  to  further  characterize  the 
petitioned  waste.  In  February  1987,  the 
south  landfill  cell  was  divided  into  four 
sections.  Twelve  random  full-depth  core 
samples  were  collected  from  one  section 
and  eleven  random  full-depth  core 
samples  were  collected  from  each  of  the 


other  three  sections  for  a  total  of  45  core 
samples.  These  45  core  samples  were 
analyzed  for  leachable  concentrations  of 
lead.  Eight  of  these  core  samples,  two 
bom  each  section,  were  analyzed  for 
total  constituent  concentrations  of  lead; 
LCAAP  did  not  indicate  how  these  eight 
samples  were  selected  for  analysis. 
Table  1  summarizes  the  sampling 
events  for  the  lagoon  trains  and  the 
south  landfill  ceU  and  provides 
information  regarding  th9  number, 
sample  location,  and  the  analyses 
performed  on  the  waste  samples.  As 
demonstrated  in  Table  1,  LCAAP 
characterized  the  waste  with  respect  to 
specific  constituents.  In  addition, 
LCAAP  claims  that  additional 
hazardous  constituents  (as  listed  in  40 
CFR  261,  Appendix  VIII)  are  not  present 
in  the  waste.  Thus,  only  flie  constituents 
listed  in  Table  1  were  taiget  analytes  of 
LCAAP's  analyses. 


Table  1.— Summary  of  Analysis  Information  Submitted,  Wastewater  Treatment  Sludges 


SwnpKng  date<s) 


No.a( 


Sampling  locatkxi 


Anatyt8(s) 


8/80-2/82 

6/82 _, 

2/84 

8/84 

9/84 

9/BS-10/85. 


9/85.. 
3/86.. 


2/87., 


45 


East.  West  Lagoon 

Eati  Lagoon 

West  Lagoon 

East  Lagoon 

South  LandfW 

East  Lagoon ........... 

East  Lijoon 

South  LandfiN 

East  Lagoon 

East  Lagoon 

West  Lagoon 

South  Landfill 


—4eachat>le  BP  toxic  metals 

teachable  endrin,  lindane,  methoxychior,  toxaphene,  2,4-0.  and  2,4.6-TP  (Siivex) 
-teachat>le  isad 

—methylene  chkxide,  1,1,1-trichloroethane,  toluene 
— oil&greaaa 
-toachabto  lead 
—resorcinol 

—total  and  leachabte  EP  toxic  metals,  nickel,  cyanide,  and  antimony 

-lolal  sulfide 

-teachable  lead 

—total  and  leechabte  EP  toxic  metals,  nicitel,  and  cyanide 

—total  antimony 

— metttylene  chteride,  resorcinol,  toluene,  1.1,1-trichloroettwne 

— oH&greaae 

— teachabtelsad 

—total  lead  (I  samples) 


Based  on  comments  received  on  the 
proposed  exclusion  regarding  the 
evaluation  of  ground-water  monitoring 
data,  the  Agency  requested  and  LCAAP 
subsequently  submitted  additional 
groimd-water  monitoring  information 
collected  from  wells  monitoring  the 
Solid  Waste  Landfill  to  demonstrate  that 
waste  contained  in  the  south  landfill  cell 
was  not  adversely  impacting  ground- 
water quality.  The  ground-water 
monitoring  information  submitted  by 
LCAAP  and  received  bom  EPA  Regional 
authorities  included:  (1)  Well  location 
information;  (2)  boring  logs  and  well 
construction  details  for  each  well;  (3) 
water  levels;  and  (4)  results  of  the 
analysis  of  ground-water  samples. 


3.  Agency  Analysis   j 


LCAAP  did  not  specify  analytical 
methods  used  to  quantify  the  total 
constituent  concentrations  of  the  EP 
toxic  metals,  nickel,  cyanide,  and 
antimony  in  the  waste  samples.  LCAAP 
used  the  EP  Toxicity  Test  procedure,  as 
described  in  45  FR  33119  (May  19, 1980], 
to  quantify  the  leachable  concentrations 
of  ^e  EP  toxic  metals,  nickel,  cyanide, 
and  antimony  in  the  lagoon  samples  and 
leachable  concentrations  of  lead  in  the 
south  landfill  cell  samples.  Table  2 
presents  the  maximum  total  constituent 
and  EP  leachate  concentrations  of  the 
EP  toxic  metals  (excluding  leachable 
lead],  nickel,  cyanide,  and  antimony. 
Table  2  also  presents  total  sulfide  levels 


in  the  lagoon  waste.  (Analysis  for  EP 
leachable  concentrations  of  sulfide  (or 
reactive  sulfide]  is  not  ntcessary 
because  the  Agencys  level  of  regulatory 
concern  is  based  on  the  total  constituent 
concentration  of  reactive  sulfide.] 

LCAAP  did  not  submit  total 
constituent  analysis  data  for  the  EP 
toxic  metals  (except  for  lead]  for 
samples  collected  from  the  south  landfill 
cell.  The  Agency,  however,  believes  that 
the  east  and  west  lagoon  train  data,  to 
some  extent,  characterize  the  waste 
contained  in  the  south  landfill  cell 
because  the  waste,  once  removed  from 
the  lagoon  trains,  was  disposed  of  in 
LCAAP's  landfill.  The  Agency  did  not 
require  LCAAP  to  re-analyze  its  south 
landfill  cell  waste  for  total  constituent 
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or  leachable  levels  of  the  EP  toxic 
metals,  nickel,  cyanide,  or  antimony 
because  there  was  sufficient  basis  to 
propose  to  deny  the  petition  without  this 
information. 

Table  2.— Maximum  Total  Constituent 
AND  EP  Leachate  Concentrations 
(PPM)  Wastewater  Treatment 
Sludges 


Table  2.— Maximum  Total  Constituent 
AND  EP  Leachate  Concentrations 
(PPM)  Wastewater  Treatment 
Sludges— Continued 


Constituents 


East  Lagoon 

Antimony 

Arsenic 

Barium 

Cadmium 

Chromium 

Lead 

Mercury 

Nickel 

Selenium  .„ 

Cyanide 

Sulfide 

West  Lagoon 


Total 
constituent 
corK»ntra- 

tions 


244 
<1.0 
56 
<1.0 
46 
1,470 

0.844 
22 
<1.0 
<1.0 

0.062 

6.1 


EP 

leactiate 

cortcerrtra- 

tions 


<1.0 

<0.25 

<5.0 

<0.05 

<0.25 

• 

<0.01 
<0.25 
<0.05 
<0.25 
<  0.001 


Constituents 

Total 
constituent 
concentia- 

tkms 

EP 
teachate 
concentra- 
tions 

Antimorry 

137 

0.69 
1.081 

6.4 
42 
1.200 

0.1 
25.6 

0.64 

7.9 
<0.01 
<4 

1.044 



1.07 
<0.25 
<5.0 
<0.05 
<0.10 

• 

Arsenic 

Barium 

Lead 

Mercury 

<0.01 
<0.25 
<0.05 
<0.25 
<  0.001 

Nickel 

Setenium „ 

Silver 

Cyanide 

Sulfide 

South  Landfill 

Lead 

• 

<:  Denotes  that  the  constituent  was  not  detected 
at  the  detectten  limit  specified  in  the  tabte. 

*  Leachabte  tead  data  are  presented  in  Tabte  3  of 
today  s  notice. 


The  Agency  recognized  that  detection 
limits  in  Table  2  (and  Tables  3, 4  that 
follow)  may  not  represent  the  lowest 
concentrations  quantifiable  by  LCAAP. 
when  using  the  appropriate  analytical 
methods  to  analyze  its  waste.  However, 
the  Agency  did  not  require  LCAAP  to  re- 
analyze its  waste  using  lower  detection 
limits  because  these  detection  levels 
were  sufficient  to  evaluate  the  petition. 
(Detection  limits  may  vary  according  to 
the  waste  and  waste  matrix  being 
analyzed,  i.e..  the  "cleanliness"  of  waste 
matrices  varies  and  "dirty"  waste 
matrices  may  cause  interferences,  thus 
raising  the  detection  limits). 

Table  3  that  follows  presents  the 
collective  EP  leahchate  analyses  results 
for  lead  in  LCAAP's  wastewater 
treatment  sludges.  For  each  sampling 
event,  the  sampling  location  and  the 
maximum  and  mean  lead  concentrations 
are  presented. 


Table  3.-Summary  of  EP  Leachable  Lead  Data  (ppm)  Wastewater  Treatment  Sludges 


Sampling  date(s) 


8/80-2/82 

6/82 

8/84 

9/85 

10/85 

6/82 

3/86 

8/84 

2/87 


Sampling  kication 


East  and  West  Lagoons . 
East  Lagoon 


West  Lagoon 

South  LandifllL!!!"! 


<:  Denotes  that  the  constituent  was  not  detected  at  the  detection  limit  specified  in  the  table 


Maximum  lead 
concentrations 


0.34 
1.7 
0.57 
1.53 
0.07 
1.1 
<0.05 
0.43 
0.143 


Mean  lead 
concentratkxw 


O.tS 
1.3 
0.41 
0.3 
0J0B6 
0.79 
<0.05 
0.34 
0.053 


Using  "Methods  for  Chemical 
Analysis  of  Water  and  Wastes."  U.S. 
EPA,  Environmental  Monitoring  and 
Support  Laboratory,  Cincinnati,  Ohio 
(EPA-600/4-79-020)  Method  413.1, 
LCAAP  determined  that  its  south 
landfill  cell,  east  lagoon  train,  and  west 
lagoon  train  wastes  had  maximum  oil 
and  grease  contents  of  0.69, 0.66, 0.28 
percent,  respectively;  therefore,  the  EP 
analyses  did  not  have  to  be  modified  in 
accordance  with  the  Oily  Waste  EP 
methodology  [i.e.,  wastes  having  more 
than  one  percent  total  oil  and  grease 
may  either  have  significant 
concentrations  of  the  constituents  of 
concern  in  the  oil  phase,  which  may  not 
be  assessed  using  the  standard  EP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  of  metals 


from  the  sample).  See  SW-B46  Method 
1330. 

Based  on  analytical  results  provided 
by  the  petitioner,  pursuant  to  40  CFR 
260.22,  the  south  landfill  cell  waste  was 
determined  not  to  be  ignitable, 
corrosive,  or  reactive.  See  40  CFR  261.21, 
261.22,  and  261.23. 

LCAAP  used  SW-846  Method  8040  to 
analyze  its  lagoon  train  and  south 
landfill  cell  wastes  for  resorcinol. 
LCAAP  did  not  specify  the  analytical 
methods  used  to  quantify  toluene, 
l,l,ltrichIoro-ethane,  and  methylene 
chloride  levels  in  the  wastes.  Table  4 
presents  the  maximum  total 
concentrations  of  methylene  chloride, 
resorcinol,  toluene,  and  1,1.1- 
trichloroethane  reported  in  LCAAP's 
petition. 


Table  4.— Total  Constituent  Concen- 
trations (PPM)  Wastewater  Treat- 
ment Sludges 


Constlluents 

East 
Lagoon 

West 
Lagoon 

South 
Landfill 

Methylerte 
chlonde 

0.06 
<0.15 
<0.01 

<0.01 

<1 

<l 
<l 

<1 

<0  01 

Resorcinol 

<0  15 

Tofciene 

<0.01 
<001 

1.1,1- 
Trichloroeth- 
ane 

<:  Denotes  that  the  constituent  was  not  detected 
at  the  detection  limit  specified  In  ttie  table. 


LCAAP  submitted  a  signed 
certification  stating  that  approximately 
3,000  cubic  yards  of  wastewater 
treatment  sludge  had  been  discarded 
annually  in  the  south  landfill  cell  for  at 
lest  five  years.  LCAAP  estimates  that 
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the  2.5  acre  south  landfill  cell  contains 
about  15,000  cubic  yards  of  waste.  The 
Agency  reviews  a  petitioner's  estimates 
and,  on  occasion,  has  requested  a 
petitioner  to  re-evaluate  estimated 
waste  volume.  EPA  accepts  LCAAP*8 
certified  estimate  of  15,000  cubic  yards. 

The  Agency  conducts  a  spot-check 
sampling  and  analysis  program  to  verify 
the  representative  nature  of  the  date  for 
some  percentage  of  deUsting  petitions. 
As  part  of  this  program,  the  Agency 
conducted  a  spot-check  sampling  visit  to 
LCAAP.  The  results  of  this  visit  are 
discussed  later  in  this  notice. 

4.  Agency  Evaluation 

Because  LCAAP's  petition  is  for  waste 
contained  in  an  on-site  landfill,  the 
Agency  chose  to  evaluate  the  petition 
using  a  landfill  scenario.  The  Agency 
believes  thai  this  scenario  is  appropriate 
and  a  reasonable  worst-case 
management  scenario  for  this  waste. 
Under  a  landfill  disposal  scenario,  the 
major  exposure  route  of  concern  for  any 
hazardous  constituents  would  be 
ingestion  of  contaminated  ground  water. 
The  Agency,  therefore,  evaluated  the 
petitioned  waste  using  its  vertical  and 
horizontal  spread  (VHS)  landfill  model 
which  predicts  the  potential  for  ground- 
water contamination  from  wastes  that 
are  landfilled.  See  50  FR  7882  (February 


26. 1985).  50  FR  48898  (November  27, 
1985),  and  Ae  RCRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  VHS  model  and  its  parameters. 
This  modeling  approach,  which  includes 
a  ground-water  transport  scenario,  was 
used  with  conservative,  generic 
parameters  to  predict  reasonable  worst- 
case  contaminant  levels  in  ground  water 
at  a  hypothetical  receptor  well  [i.e.,  the 
model  estimates  the  dilution  of  a 
toxicant  within  the  aquifer  for  a  specific 
volume  of  waste).  In  addition,  the 
Agency  used  its  Organic  Leachate 
Model  (OM)  to  estimate  the  leachable 
portion  of  the  organic  constituents  in  the 
petitioned  waste.  See  50  FR  43953 
(November  27. 1985),  61  FR  41084 
(November  13, 1986),  end  the  RCRA 
public  docket  for  these  notices  for  a 
detailed  description  erf  the  OLM  and  its 
parameters.  The  results  of  the  OLM 
analysis  were  used  in  conjunction  with 
the  VHS  model  to  estimate  the  potential 
impact  of  the  organic  constituents  on  the 
underlying  aquifer.  The  Agency  requests 
comments  on  the  use  of  the  OLM  and 
VHS  model  as  applied  to  the  evaluation 
of  LCAAP's  waste. 

Specifically,  the  Agency  used  the  VHS 
model  to  evaluate  the  mobility  of  the 
hazardous  inorganic  constituents 
detected  in  the  EP  extract  of  LCAAP's 
wastewater  treatment  sludge.  This 
evaluation  used  available  EP  leachate 


data  submitted  by  LCAAP  for  its  south 
landfill  cell  and  lagoon  train  wastes.  As 
stated  previously,  the  Agency  believes 
that  LCAAP  should  have  evaluated  the 
south  landfill  cell  samples  for  the  EP 
toxic  metals  as  opposed  to  just  lead,  but 
did  not  request  additional  analyses 
because  there  was  sufficient  basis  to 
propose  denial  of  the  petition.  The 
Agency  also  believes  that  the  lagoon 
train  EP  leachate  data,  to  some  extent, 
characterize  the  south  landfill  cell 
waste. 

The  Agency's  evaluation  of  antimony 
levels,  using  LCAAP's  estimate  of  15,000 
cubic  yards  of  south  landfill  cell  waste 
and  the  maximum  reported  EP  leachate 
concentrations  for  the  lagoon  train 
samples,  generated  a  compliance-point 
concentration  of  0.17  ppm,  which  is 
above  the  0.01  ppm  health-based  level 
for  antimony  used  in  delisting  decision- 
making.' The  Agency's  evaluation  of 
lead  levels  (maximum  and  mean  EP 
leachate  concentrations  of  landfill  cell 
and  lagoon  train  samples),  using 
LCAAFs  estimate  of  15,000  cubic  yards, 
generated  the  compliance-point 
concentrations  shown  in  Table  5.  Six  of 
the  eight  maximum  compliance-point 
concentrations  and  three  of  eight  mean 
compliance-point  concentrations  exceed 
the  0.05  ppm  health-based  level  for  lead 
used  in  delisting  decision-making. 


Table  5.— VHS  Model:  Compliance-point  Concentrations  for  Lead  (ppm)  Wastewater  Treatment  Sludges 


Sampling  date(s) 


8/80-2/82 

6/82 

8/84 

9/85 

10/95 „ „.„„. 

6/82 

8/84 

2/87 


'  Repcesems  complianoe^x>im  concentrations  calculated  i 


I 


Sampling  location 


East  and  We$t  Lagoons. 
East  Lagoon. 


WeslLagooa.. 
South  Landfll.. 


Con^plranoe-point 
concemratiofts' 


Maxitmini 


»  0.054 
»0.27 
«0.09 
•0.24 

0.01 
»017 
*  0.068 

0.023 


Mean 


0.03 

»0.21 

»  0.065 

0.047 

0.01 

•0.12 

0.05 

0.008 


napreserTOcompnanoe^xjim  concentranons  calculated  using  niaximum  or  mean  lead  leachate  data  (see  Table  3). 
11,  J^^IIlrl''?*?""'.'?!]^?!*'*)?"  "**?*  ***  health-t>ased  level  for  lead  o1  0X)5  ppm.  See  "Docket  Report  on  Heaitt»*as©d  Regutetoiy  Ltvels  and  Sofubflities 
Usedm  the  Evaluation  otOetetng  Petitions."  Junes.  1989,  located  in  itteHCRApuMicdocKeL 


The  Agency  typically  does  not  present 
its  evaluation  of  the  mobihty  of  non- 
detectable  levels  of  hazardous 
constituents  from  a  petitioner's  waste 
when  appropriate  analytical  test 
methods  are  used.  However,  as  stated 
previously,  the  Agency  recognizes  that 
detection  limits  in  Table  2  may  not 
represent  the  lowest  concentrations 
quantifiable  by  LCAAP,  when  using 
appropriate  analytical  methods. 
Th3refore,  the  Agency  wishes  to  note 
that  its  evaluation  of  the  remaining 


I 

inorganic  constituents  [i.e.,  arsenic, 
barium,  cadmium,  chromium,  mercury, 
selenium,  silver,  nickel,  and  cyanide) 
from  LCAAP's  lagoon  train  waste,  using 
the  VHS  model  and  the  detection  limits 
in  Table  2,  generated  comphance-point 
concentrations  below  the  delisting 
health-based  levels  for  these 
constituents.  (See  Ae  RCRA  public 
docket  for  today's  notice  for  more 
detail.) 

The  lagoon  train  waste  exhibited 
antimony  levels  at  the  compliance  point 


that  exceed  the  health-based  level  for 
antimony  used  in  delisting  decision- 
making. Leachable  antimony  levels  in 
all  four  of  the  west  lagoon  train  samples 
failed  the  VHS  model  evaluation. 
Although  EP  leachate  data  were  not 
provided  for  the  south  landfiU  cell 
samples,  the  Agency  believes  that  it  is 
likely  that  antimony  levels  in  the  south 
landfill  cell  would  also  be  of  concern. 
As  stated  previously,  EPA  believes  that 
the  metal  species  in  the  south  landfill 
cell  waste  may  be  more  concentrated 


'  See  "Docket  Report  on  Health-based  Regulatory 
Levels  and  Solubilities  Used  in  the  Evaluation  of 


Delisting  Petitions."  June  8, 1988.  located  in  thp 


RCRA  public  docket." 
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than  in  the  lagoon  train  waste  because 
the  south  landfill  waste  contains  a  lower 
percentage  of  liquid.  The  Agency 
believes  that  leachable  antimony 
concentrations  in  the  south  landfill  cell 
samples  should  either  approximate  or 
exceed  leachable  antimony 
concentrations  in  the  lagoon  train 
samples. 

As  seen  in  Table  5,  LCAAP's  lagoon 
train  and  south  landfill  cell  wastes 
exhaibit  levels  at  the  compliance  point 
that  exceed  or  equal  the  delisting  health- 
based  level  for  lead  regardless  of 
whether  the  maximum  leachate  values 
or  calculated  mean  values  are  used  in 
the  evaluation.  This  evaluation  clearly 
shows  that  the  wastewater  treatment 
sludge  contains  significant  levels  of 
leachable  lead. 

The  maximum  reported  concentration 
of  total  cyanide  in  Uie  lagoon  train 
waste  is  0.062  ppm,  from  which  the 
Agency  concludes  that  the 
concentration  of  reactive  cyanide  will 
be  below  the  Agency's  interim  standard 
of  250  ppm.  See  "Interim  Agency 
Thresholds  for  Toxic  Gas  Generation," 
luly  12, 1985,  Internal  Agency 
Memorandum  in  the  RCRA  public 
docket.  Lastly,  because  the  total 
constituent  concentration  of  sulfide  in 
the  lagoon  train  waste  in  less  than  6.1 
ppm,  the  Agency  believes  that  the 
concentration  of  reactive  sulfide  will  be 
below  the  Agency's  interim  standard  of 
500  ppm.  See  "Interim  Agency 
Thresholds  for  Toxic  Gas  Generation," 
July  12, 1985,  Internal  Agency 
Memorandum  in  the  RCRA  public 
docket.  Due  to  the  lack  of  data  for 
cyanide  and  sulfide  in  the  south  landfill 
waste,  the  Agency  is  ur  ible  to  conclude 
whether  reactive  cyanide  or  sulfide 
levels  in  the  south  landfill  cell  waste 
will  also  be  below  the  respective  interim 
standards  for  cyanide  and  sulfide. 

The  Agency  also  used  the  VHS  model 
to  evaluate  the  mobility  of  methylene 
chloride  that  is  potentially  present  in  the 
petitioned  waste.  The  Agency  used  the 
OLM  to  predict  the  leachable 
concentration  of  methylene  chloride, 
based  on  a  detected  level  of  0.06  ppm  in 
the  lagoon  train  waste.  The  resulting 
leachable  concentration  and  LCAAP's 
estimate  of  15,000  cubic  yards  of  south 
landfill  cell  waste  were  used  as  inputs 
in  the  VHS  model  in  order  to  assess  the 
potential  impacts  of  this  constituent 
upon  the  ground  water.  The  compliance- 
point  concentration  for  methylene 
chloride  was  calculated  to  be  0.002  ppm, 
which  is  below  the  0.005  ppm  health- 
based  level  for  methylene  chloride  used 
in  delisting  decision-making.' 


■  See  footnote  1. 


As  stated  previously,  LCAAP  did  not 
specify  the  analytical  methods  used  to 
quantify  toluene  and  1,1,1- 
frichloroethane  concentrations  in  the 
waste.  Thus,  the  Agency  recognizes  that 
detection  limits  in  Table  4  may  not 
represent  the  lowest  concentrations 
quantifiable  by  LCAAP,  wHen  using 
appropriate  analytical  methods. 
TTierefore,  the  Agency  wishes  to  note 
that  its  evaluation  of  toluene  and  1,1,1- 
trichloroethane  levels,  using  the  OLM/ 
VHS  model  and  the  detection  limits  in 
Table  4,  generated  compliance-point 
concentrations  below  the  delisting 
health-based  levels  for  these 
constituents.  (See  the  RCRA  public 
docket  for  today's  notice  for  more 
detail.) 

The  Agency  did  not  evaluate  the 
mobility  of  resorcinol  from  LCAAP's 
lagoon  train  waste  because  it  was  not 
detected  using  the  appropriate 
analytical  test  method  (see  Table  4).  The 
Agsncy  believes  that  it  is  inappropriate 
to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
non-detectable  value  was  obtained 
using  the  appropriate  analytical  method. 
Specifically,  if  a  constituent  cannot  be 
detected  (when  using  the  appropriate 
analytical  method),  the  Agency  assumes 
that  the  constituent  is  not  present  and 
therefore  does  not  present  a  threat  to 
either  human  health  or  the  envirorunent. 

The  Agency  reviewed  LCAAP's 
argument  concerning  the  presence  of 
hazardous  constituents  [e.g.,  those 
constituents  listed  in  40  CFR  261, 
Appendix  VIII).  other  than  those  tested 
for,  in  the  south  landfill  cell  waste. 
LCAAP  claims  that  the  additional 
hazardous  constituents  are  not  expected 
to  be  present  in  the  petitioned  waste 
given  the  nature  of  the  facility's 
manufacturing  and  treatment  operations 
and  raw  materials  used  in  these 
operations.  The  Agency  believes  that 
LCAAP's  analyses  and  presentation 
may  be  insufficient  to  demonstrate  that 
the  south  landfill  cell  waste  contains  no 
other  hazardous  constituents. 
Specifically,  the  Agency  is  uncertain 
whether  LCAAP  has  fully  described  the 
soUd  wastes  that  have  been  disposed  of 
in  the  south  landfill  cell.  Because  all 
solid  wastes  disposed  of  in  the  south 
landfill  cell  are  also  considered 
hazardous  in  accordance  with  40  CFR 
261.3(a)(2)(iv)  [i.e.,  the  mixture  rule), 
LCAAP  should  have  also  demonstrated 
that  these  wastes  did  not  contain 
additional  hazardous  constituents.  The 
Agency  typically  requires  petitioners  to 
submit  analytical  results  or  mass 
balance  calculations  for  constituents 
expected  to  be  present  in  petitioned 
wastes.  The  Agency,  however,  did  not 


request  LCAAP  to  provide  further 
information  about  additional  hazardous 
constituents  in  the  south  landfill  cell 
because  sufficient  data  existed  to 
support  a  proposed  denial  of  the 
petition. 

On  August  14, 1986,  staff  under 
contract  to  the  Agency  conducted  a  site 
visit  to  LCAAP  as  part  of  the  Agency's 
spot-check  sampling  and  analysis 
program.  Eight  composite  samples  (each 
composed  of  two  full-depth  core 
samples)  were  collected  from  the  landfill 
cell  and  eight  full-depth  core  samples 
were  collected  from  the  west  lagoon 
train.  The  samples  were  analyzed 
according  to  EPA  test  methods  by  a 
laboratory  under  contract  to  EPA. 
Analytical  difficulties  were  encountered 
during  analyses  of  the  spot-check 
samples.  These  data,  therefore,  were  not 
considered  in  the  Agency's  review  of 
LCAAP's  petition.  (See  the  RCRA  public 
docket  for  today's  notice  for  more 
detail.) 

In  response  to  public  comments  of  the 
proposed  exclusion  of  the  waste 
contained  in  LCAAFs  south  landfill  cell, 
the  Agency  requested  that  LCAAP 
submit  additional  ground-water 
monitoring  data  for  the  wells  which 
monitor  the  Solid  Waste  Landfill  (of 
which  the  south  landfill  cell  is  a  part). 
(A  notice  of  availability  of  the  ground- 
water monitoring  data  was  published  on 
July  14, 1986  (see  51  FR  25372).)  The 
Agency  reviewed  the  ground-water 
monitoring  information  available  for  the 
south  landfill  cell,  including  information 
provided  by  staff  in  EPA  Region  VII.  The 
Agency  was  determined  that  the 
monitoring  system  for  the  Solid  Waste 
Landfill  is  inadequate  for  meeting  the 
requirements  of  40  CFR  Part  285, 
Subpart  F.  (See  the  RCRA  public  docket 
for  today's  notice  for  more  detail.) 
Nevertheless,  the  Agency  believes  that 
the  ground-water  monitoring  data  are 
sufficient  to  support  a  proposed  denial 
of  LCAAP's  petition. 

Although  the  ground-water  monitoring 
system  for  the  south  landfill  cell  is 
inadequate  for  determining  the  full 
impact  of  the  petitioned  waste  on 
ground  water,  the  Agency  beheves  that 
the  data  from  wells  #2  and  #5,  located 
adjacent  to  the  south  landfill  cell,  are 
sufficient  evidence  to  indicate  that  the 
petitioned  waste  may  have  the  potential 
to  contaminate  ground  water  at  levels 
that  exceed  delisting  health-based 
levels.  Specifically,  lead  and  antimony 
were  detected  at  concenfrations 
exceeding  the  delisting  health-based 
levels  in  ground-water  samples  collected 
from  wells  #2  and  #5.  Lead  and 
antimony  concentrations  reported  in 
samples  collected  from  #2  and  *5  are 
presented  in  Table  6. 
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Table  6— Summary  of  Selected  Ground-water  Monitoring  Data  (ppm)  Solid  Waste  Landrll  I 


Constituents  and  sampling  dates 


Lead 

5-24-S5*. 
8-14-85™ 
8-18-85— 


10-23-85 

1-30-88 


7-23-86... 
9-»-87». 

Antimooy . 

9-29-87.... 


Levels  of 
regulatory 
concern ' 


0.05 


0.01 


Wen  #2 


0.074 
0.027 
0.019 
0.029 
<0.01 
<0.01 
<0010 
<0.010.'0.015 

0.011 


Well  #5 


0.087 
0.035 
0.042 
0.035 
0.022 
<0.01 
<0.010 
0017/0/019 

0.013 


<:  Denotes  that  Iha  conelituent  was  not  detected  at  ttie  detection  limit  specified  m  the  tat><e. 
'See  "Docket  Report  on  Health-based  Regulatory  Leels  and  Solutwiities  Used  in  the  Evaluation  of  Delisting  Petitions,"  June  8, 1988.  located  In  the  RCRA  public 
docket. 

n-  t  ^.^^  ''''ijy*'  •'•'  "*  results  of  the  5-24-85  sampling  event  "were  in  error  duo  to  a  laboratory  abnormality"  (correspondence  dated  September  6.  1985  to 
Dmna  Toppirw.  EPA  Haadquartes.  from  R.D.  Lanoevin,  LCAAP).  The  Agency  does  rtot  believe  that  LCAAP's  resampling  results  (8-14-85  »>dT-16-85)  constitute 
adequate  evidence  to  support  such  a  conclusion.  Not  only  did  LCAAP's  resampling  averts  occur  almost  three  months  after  the  original  sampling  efforts  (a  period  of 
time  equivalerH  to  a  "tfuifar"),  but  the  data  provided  do  not  demonstrate  that  any  analytical  error  occured  in  the  5-24-85  samplinq  event. 
*  Vakiaa  raprasent  the  results  of  replicate  analyses. 


Ground-water  monitoring  information 
indicates  that  from  the  initiation  of 
LCAAP's  ground- water  monitoring 
program  until  at  least  October  6. 1986, 
LCAAP  filtered  their  ground-water 
samples  prior  to  analysis  for  metals.  For 
the  purposes  of  deUsting,  filtering 
ground-water  samples  is  not  considered 
an  acceptable  technique.  As  a  result,  the 
concentration  oi  total  lead  in  ground- 
water in  the  wells  near  the  south  landfill 
cell  may  be  greater  than  the  lead 
concentrations  reported  by  LCAAP.  at 
least  prior  to  October  6, 1986. 

In  addition  to  ground-water 
monitoring.  LCAAP  has  performed 
unsaturated  zone  monitoring  at  the 
south  landfill  cell.  Two  lysimeters  were 
installed  under  the  south  landfill  cell  at 
depths  of  4  feet  below  the  bottom  of  the 
cell.  LCAAP  reported  lead 
concentrations  of  0.172  and  0.05  ppm  for 
lysimeter  samples  collected  on  May  24 
and  August  14. 1985.  respectively. 
LCAAP  believes  that  the  results  of  the 
May  24, 1965  sampling  event  "were  in 
error  due  to  a  laboratory  abnormality" 
(correspondence  dated  September  6. 
1985  to  David  Topping.  EPA 
Headquarters,  from  R.D.  Langevin. 
LCAAP).  The  Agency  does  not  believe 
that  LCAAPs  resampling  results 
(August  14, 1985]  constitute  adequate 
evidence  to  support  such  a  conclusion. 
Not  only  did  LCAAFs  resampling  occur 
almost  three  months  after  the  original 
sampling  effort  (a  period  of  time 
equivalent  to  a  "quarter"),  but  the 
results  obtained  do  not  demonstrate  that 
any  error  occurred  in  the  analysis  of  the 
May  24. 1985  sample.  The  Agency 
believes  the  results  of  unsaturated  zone 
monitoring  support  a  conclusion  that  the 


waste  contained  in  the  south  landfill  cell 
has  adversely  affected  the  environment, 
and  has  the  potential  for  causing 
ground-water  contamination. 

In  summary,  the  Agency  believes  that 
the  ground-water  monitoring  data  from 
the  existing  monitoring  system  are  not 
adequate  to  eliminate  the  south  landfill 
cell  as  a  source  of  ground-water 
contamination,  and  to  the  contrary, 
provide  a  reasonable  basis  for 
concluding  that  the  south  landfill  cell 
waste  may  have  adversely  affected 
ground-water  quahty. 

5.  Conclusion 

The  Agency  believei  that  LCAAP  has 
not  demonstrated  that  the  petitioned 
waste  is  not  hazardous  Specifically,  the 
EP  leachate  data  provided  by  LCAAP 
indicate  that  the  south  landfill  cell 
waste  may  leach  significant 
concentrations  of  lead.  This  conclusion 
is  supported  by  EP  leachate  data  for 
antimony  and  lead  from  the  lagoon  train 
wastes  and  ground-water  monitoring 
data  for  the  south  landfill  cell,  and 
further  indicated  by  lysimeter  data  for 
the  south  landfill  cell.  The  Agency 
believes  that  the  lagoon  train  samples 
were  non-biased  and  demonstrate,  to 
some  extent  the  potential  variation  of 
constituent  concentrations  that  may 
occur  in  these  wastes.  The  Agency  also 
notes  that,  due  to  the  very  hmited 
analysis  provided  for  samples  from  the 
south  landfill  cell  (only  lead  was 
determined),  LCAAP  has  not  adequately 
demonstrated  that  other  constituents  are 
not  present  at  hazardous  levels.  In  the 
absense  of  this  south  landfill  cell  waste 
data.  EPA  considered  the  data  from  the 
lagoon  trains  for  evidence  of  the 


concentrations  of  other  constituents  in 
the  south  landfill  cell  waste.  This 
consideration  does  not  imply  that  the 
lagoon  train  data  are  an  acceptable 
substitute  for  south  landfill  cell  data. 
LCAAP  should  have  provided  these 
data,  but  were  not  requested  to  because 
there  was  already  sufficient  technical 
basis  to  propose  denial  of  the  petition. 
The  lagoon  train  data  prtnrided  by 
LCAAP  indicate,  however,  that  the 
waste  contained  in  the  south  landfill  cell 
may  also  leach  significant 
concentrations  of  antimony. 

Furthermore,  the  Agency  believes  that 
data  from  the  analyses  of  samples 
collected  from  the  existing  ground-water 
monitoring  system  at  the  solid  waste 
landfill  indicate  that  the  petitioned  unit 
may  have  contributed  to  ground-water 
contamination.  Specifica%,  the  Agency 
believes  that  the  ground-water 
monitoring  data  from  the  existing  well 
system  are  not  adequate  to  eliminate  the 
south  landfill  cell  as  a  source  of  ground- 
water contamination  and,  to  the 
contrary,  provide  a  basis  for  concluding 
that  the  south  landfill  cell  waste  may  be 
contributing  to  groiuid-water 
contamination.  Furthermore,  the  Agency 
believes  that  the  petitioned  waste's 
potential  to  contribute  to  ground-water 
contamination  is  a  sufficient  basis  for 
denial  of  LCAAFs  petition  because  the 
Agency,  in  its  evaluation  of  a  petition, 
must  determine  whether  factors 
(including  adclitional  constituents]  could 
cause  the  petitioned  waste  to  be 
hazardous  (see  40  CFR  2G0.22(a)(2)]. 

For  these  reasons,  the  Agency 
proposes  to  deny  the  petition  submitted 
by  the  Lake  City  Army  Ammunitions 
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Plant,  Independence,  Missouri  for 
exclusion  of  its  wastewater  treatment 
sludges  described  in  its  petition  as  EPA 
Hazardous  Waste  No.  K046  and 
contained  in  its  south  landfill  cell.  This 
waste  should  continue  to  be  subject  to 
regulation  under  40  CFR  Parts  260 
through  268  and  the  permitting 
standards  of  40  CFR  Part  270. 

III.  Effective  Date 

This  rule,  if  promulgated,  will  become 
effective  imjnediately.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compUance.  That  is  the  case 
here,  because  this  rule,  if  promulgated, 
would  not  change  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  This  facility  has  been 
obligated  to  manage  its  waste  as 
hazardous  before  and  during  the 
Agency's  review  of  its  petition.  Because 
a  six-month  deadline  is  not  necessary  to 
achieve  the  purpose  of  section  3010,  EPA 
believes  that  this  denial  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon 
promulgation,  under  the  Administration 
Procedures  Act.  pursuant  to  5  U.S.C. 
553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impart 
Analysis.  The  proposed  denial  of  this 
petition,  if  promulgated,  would  not 
impose  an  economic  burden  on  this 
facility  because  prior  to  submitting  and 
during  review  of  the  petition,  this  facility 
should  have  continued  to  handle  its 
waste  as  hazardous.  The  denial  of  the 
petition  means  that  they  are  to  continue 
managing  their  waste  as  hazardous  in 
the  manner  in  which  they  have  been 
doing,  economically,  and  otherwise. 
There  is  no  additional  economic  impact, 
therefore,  due  to  today's  rule.  This 
proposal  is  not  a  major  regulation, 
therefore,  no  Regulatory  Impact 
Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibilty  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 


organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment,  if  promulgated,  will 
not  have  an  adverse  economic  impact 
on  small  entities.  The  facility  included  in 
this  notice  may  be  considered  a  small 
entity,  however,  this  rule  only  affects 
one  facility  in  one  industrial  segment. 
The  overall  economic  impact,  therefore, 
on  small  entities  is  small.  Accordingly,  I 
hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significantly  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Paperwork  Reduction  Act 

Information  coUertion  and 
recordkeeping  requirements  associated 
with  this  proposed  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  Law  96-511,  44  U.S.C.  3501  et.  seq.] 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

VII.  List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Materials,  Waste 
Treatment  and  Disposal,  Recycling. 

Authority:  Sec.  3001  RCRA,  42  U.S.C.  6921 

Date:  July  27. 1989. 
Walter  W.  KovaUck,  Jr.. 
Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Response. 
[FR  Doc.  83-18597  Filed  8-&-«9;  8:45  am] 
BiaiNG  CODE  6S60-W-M 


40  CFR  Parts  302  and  355 

[FRL-3626-1] 

Reporting  and  Liability  Exemptions  for 
Federally  Permitted  Releases  of 
Hazardous  Substances 

agency:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTION:  Supplemental  notice  to 

proposed  rule;  extension  of  comment 

period. 

summary:  On  July  19. 1989,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  define  the  scope 
of  the  exemption  from  reporting  and 
liability  for  "federally  permitted 
releases"  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  On  July  11. 
1989,  EPA  published  a  Supplemental 


Notice  addressing  certain  aspects  of  the 
proposed  scope  of  the  CERCLA 
exemption  for  releases  permitted  under 
the  Clean  Air  Act,  to  solicit  comments 
on  these  issues.  Today.  EPA  is 
extending  the  comment  period  on  the 
Supplemental  Notice  from  August  10. 
1989,  to  September  10. 1989. 

DATES:  Comments  must  be  received  on 
or  before  September  10, 1989. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  Emergency 
Response  Division,  Superfund  Docket 
Clerk,  Attention:  Docket  Number  101(10) 
FPR,  Room  2427M,  (OS-210),  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  DC  20460. 

Copies  of  materials  relevant  to  this 
rulemaking  are  kept  in  Room  2427M,  at 
the  above  address.  The  docket  is 
available  for  inspection  between  9  a.m. 
and  4  p.m.  Monday  through  Friday, 
excluding  Federal  holidays. 
Appointments  to  review  the  docket  can 
be  made  by  calling  1-202/382-3046.  As 
provided  in  40  CFR  Part  2,  a  reasonable 
fee  (the  first  50  pages  are  free  and  each 
additional  page  costs  $.20)  may  be 
charged  for  copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Hubert  Walters,  Project  Officer, 
Response  Standards  and  Criteria 
Branch,  Emergency  Reponse  Division 
(OS-210).  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460, 1-202/382-2463:  or  the  RCRA/ 
Superfund  Hotline  at  1-600/424-9346;  in 
Washington,  DC,  1-202-382-3000. 

SUPPLEMENTARY  INFORMATION:  On  July 

19, 1988,  EPA  proposed  a  rule  (53  FR 
27268)  to  clarify  reporting  exemptions 
for  federally  permitted  releases  of 
hazardous  substances  imder  section 
101(10)  of  CERCLA  (40  CFR.Parts  117, 
302,  and  355).  On  July  11. 1989,  EPA 
published  a  Supplemental  Notice  (54  FR 
29306)  addressing  certain  aspects  of  the 
proposed  scope  of  the  CERCLA  section 
101(10)(H)  exemption  for  releases 
permitted  under  the  Clean  Air  Act  (40 
CFR  Parts  302  and  355).  The  Agency 
requested  comments  on  the 
Supplemental  Notice,  which  were  to  be 
received  by  August  10, 1989. 

EPA  has  received  requests  from 
members  of  the  regulated  community  for 
an  extension  of  the  comment  period  to 
allow  time  to  prepare  their  responses. 
The  Agency  has  decided  to  extend  the 
comment  period  until  September  10, 
1989,  to  provide  members  of  the  public 
with  additional  time  to  review  and 
comment  on  the  Supplemental  Notice. 
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Dated:  August  4, 1989. 
Robert  L  Duptey, 

Acting  Assistant  Administrator. 

[FR  Doc.  89-18733  Filed  8-8-89;  8:45  am] 

nUMQ  coot  CSW-flO^i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  DockOt  Na  8»-332,  RM-6720] 

Radio  Broadcasting  Services;  Defuniak 
Springs,  FL 

AQINCV:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Defuniak 
Communications,  Inc.  ("petitioner") 
seeking  the  substitution  of  Channel 
276C2  for  Channel  276A  at  Defuniak 
Springs,  Florida,  and  the  modification  of 
its  hcense  for  Station  WQUH(FM]  to 
specify  operation  on  the  higher  class  co- 
ihannel.  The  coordinates  for  this 
allotment  are  30-42-27  and  86-11-48.  In 
accordance  with  Section  1.420(g)  of  the 
Commission's  rules,  we  shall  not  accept 
competing  expressions  of  interest  in  the 
use  of  Channel  276C2  at  Defuniak 
Springs  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  channel  for  use  by 
interested  parties. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1989,  and  reply 
commnnts  on  or  before  October  10, 1989. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant  as  follows:  Defuniak 
CommunicaUons,  Inc.,  P.O.  Box  988, 
Rrentwood,  TN  37027-0986  (Attorney  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 

[lf)2]  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-332.  adopted  July  20. 1989,  and 
released  August  4, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  (202)  857-3800, 


2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1420.  j 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Cornmimicatione  Commission. 

Kail  A.  Kensinger. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18633  Filed  6-B-89;  8:45  am] 

BILUNO  CODE  e712-01-M 

47  CFR  Part  73         | 

[MM  Docket  No.  89-331,  RM-6737] 

Radio  Broadcasting  Service^ 
Bartonville,  IL 


agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Willis  Jordan 
proposing  the  allotment  of  Channel  260A 
to  Bartonville,  Illinois,  as  that 
commimity's  first  local  FM  service.  The 
coordinates  for  this  proposal  are  40-40- 
28  and  89-40-07. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1989,  and  reply 
comments  on  or  before  October  10. 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  DC  20554  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Harry  C.  Martin. 
Reddy.  Begley  &  Martin  2033  M  Street. 
NW.,  Washington.  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule.  Making,  MM  Docket  No. 
89-331,  adopted  July  20, 1989.  and 
released  August  4. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  280),  1919  M 
Street.  NW.,  Washington  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140,  • 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedingSt  such  as  this 
one,  which  involve  chanael  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief,  Allocation  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  8»-18634  Filed  8-8^9;  8:45  am] 

BILUNO  CODE  6712-01-11 


47  CFR  Part  73 


[MM  Docket  No.  89-334,  RM-6716] 

Radio  Broadcasting  Services,  Stuart, 
lA 


agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule.    I 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Coon  Valley 
Communications  seeking  the  allotment 
of  Channel  251 A  to  Stuart,  Iowa,  as  the 
community's  first  local  FM  service. 
Channel  251A  can  be  allotted  to  Stuart 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  41-30-18 
and  West  Longitude  94-19-06. 
DATES:  Comments  must  be  filed  on  or 
before,  September  25, 1989,  and  reply 
comments  on  or  before  October  10, 1989. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant 
as  follows:  Coon  Valley 
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Communications,  Box  40.  Stuart.  Iowa 
50250  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT 

Leslie  K.  Shapiro,  Mass  Medica  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-334,  adopted  July  13. 1989,  and 
released  August  3. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  Kensinger, 

Chief  Allocations  Branch  Policy  and  Rules 
Division  Mass  Media  Bureau. 

[FR  Doc.  89-18580  Filed  8-8-89;  8:45  am] 

B1UIN0  cooc  srit-oi-n 


47  CFR  Part  73 

[MM  Docket  No.  89-325,  RM-6719] 

Radio  Broadcasting  Services;  Caro,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Prime 
Time  Radio,  Inc.,  proposing  the 
substitution  of  FM  Channel  221A  for 
285A  at  Caro,  Michigan,  and 
modification  of  its  license  for  Station 
WIDL,  to  reflect  the  new  channel, 
concurrence  of  the  Canadian 
government  will  be  obtained  for  the 
allotment  of  Channel  221A  at  Caro  at 
coordinates  43-28-51  and  83-20-31. 


DATES:  Comments  must  be  filed  on  or 
before  September  25, 1989,  and  reply 
comments  on  or  before  October  10, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  Benkleman. 
President  Prime  Time  Radio.  Inc..  1184 
Cleaver  Road.  Caro.  Michigan  48723. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
69-325.  adopted  July  13. 1989,  and 
released  August  2, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037.  Provisions 
of  the  Regulatory  Flexibility  Act  of  1980 
do  not  apply  to  this  proceeding. 
Members  of  the  public  should  note  that 
from  the  time  a  Notice  of  Proposed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact.  For 
information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1 420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Karl  Kensinger, 

Chief  Allocations  Branch,  Policy  And  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18581  Filed  8-8-89;  6:45  am] 

BILUNC  CODE  6713-01-M 


47  CFR  Part  73 

[MM  Docket  Na  89-335,  RM-6743] 

Radio  Broadcasting  Services;  Cioquct, 
MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  WKLK. 


Inc..  proposing  the  allotment  of  FM 
Channel  243A  to  Cloquet  Minnesota,  as 
that  commimity's  second  FM  broadcast 
service.  Canadian  concurrence  will  be 
obtained  for  the  allotment  of  Channel 
243A  at  Cloquet  at  coordinates  46-43-12 
and  92-28-12. 

DATES:  Comments  must  be  filed  on  or 
before  September  25, 1989.  and  reply 
comments  on  or  before  October  10, 1909. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  E.  Carl,  President 
WKLK.  Inc.Rt.  2. Box 325B,  Kellogg. 
Iowa  50135. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 

SUP?LEMEhTARY  INFORMATION:  This  is  a 
sj-nopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-3?5,  adopted  July  11. 1989.  and 
released  August  3, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  230). 
1919  M  Street  NW..  Washington.  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  .857-3600.  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts.  For 
information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Karl  Kensinger, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18582  Filed  8-8-89;  8:45  am] 

BILUNO  CODE  e712-«1>M 
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47CFRP«n73 

[MM  DodWt  No.  •»-32t,  RIM777] 

Radio  BroadCMting  Servlcee; 
Belvidere,  NJ,  Seranton,  PA 

AQCNCV:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  by  WT^- 
Daytimer  seeking  the  allotment  of 
Channel  ZOOA  to  Belvidere,  I^,  as  the 
community's  first  local  FM  service.  In 
addition,  WRNJ-Daytimer  requests  the 
substitution  of  Channel  295A  for 
Channel  296A  at  Seranton,  PA,  and  the 
modification  of  The  Seranton  Times' 
license  for  Station  WEZX  accordingly. 
Channel  29eA  can  be  allotted  to 
Belvidere  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  3.3  kilometers  (2.1  miles 
north  to  avoid  a  short-spacing  to  Station 
WKDN,  Channel  295a  Camden,  NJ,  and 
tc  Station  WBYO,  Channel  298B. 
Boyertown,  PA  The  coordinates  for  the 
Belvidere  allotment  are  North  Latitude 
40-51-17  and  West  Longitude  75-04-50. 
Channel  295A  can  be  aUotted  to 
Seranton,  PA  in  compUance  with  the 
Commission's  minimum  distance 
separation  requirements  and  can  be 
used  at  Station  WEZX's  present 
transmitter  site.  The  cordinates  for  the 
Seranton  allotment  are  North  Latitude 
41-25-41  and  West  Longitiide  75-44-50. 
Canadian  concurrence  in  the  Seranton 
allotment  is  required  since  the 
community  is  located  within  320 
kilometers  of  the  U.S.-Canadian  border. 
DATis:  Comments  must  be  filed  on  or 
before  September  25. 1989,  and  reply 
comments  on  or  before  October  10, 1989. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Lawrence  Roberts,  Esq., 
Mark  N.  Lipp,  Esq.,  MuUin.  Rhyne, 
Emmons  and  Topel,  P.C,  1000 
Connecticut  Avenue,  NW.,  Suite  500, 
Washington.  D€  20036  (Counsel  to 
WRNJ-Daytimer). 

FOR  FURTHER  INFORMATION  CONTACT. 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUFFLEMBNTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  MM  Docket  No  89-328, 
adopted  July  20, 1989,  and  released 
August  4, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW..  Suite 
140,  Washington.  DC  20037. 

Provisions  of  the  Ragulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  oontacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communicationi  Commission. 
Karl  A.  Kensinger, 

Chief,  Allocations  Brandt,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  69-18635  Filed  tS-Bd;  8:45  am] 
MUmO  CODE  6713-01-M 

47  CFR  Part  73         | 

[MM  Docket  No.  890327,  RM-6779] 

Radio  Broadcasting  Services; 
Longwood,  NC 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rula. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Great 
Southern  Media  seeking  the  allotment  of 
Channel  235A  to  Longwood.  NC.  as  its 
first  local  service.  The  Commission 
seeks  further  information  as  to  the 
status  of  Longwood  as  a  community  for 
allotment  purposes.  Channel  235A  can 
be  allotted  to  Longv/ood  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.3  kilometers  (2.7 
miles)  southwest  to  avoid  a  short- 
spacing  to  Station  WRNS.  Channel 
238C.  Kinston,  NC.  The  coordinates  for 
this  allotment  are  North  Latitude  33-58- 
41  and  West  Longitude  78-34-36. 
DATES:  Comments  must  be  filed  on  or 
before  September  25, 1989,  and  reply 
comments  on  or  before  October  10. 1989. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 


FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  WilUam  J.  Pennington,  III, 
Great  Southern  Media.  5S19  Rockingham 
Road-East.  Greensboro,  North  Carolina 
27407  (Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-327,  adopted  July  20. 1989.  and 
released  August  3. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW..  Suite  140. 
Washmgton.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-18583  Filed  8-8-89:  8:45  am] 

BILUNG  CODE  *712-01-M 


47  CFR  Part  73 


[MM  Docket  No.  8»-329,  RM-6781] 

Radio  Broadcasting  Services;  Atlantic, 
NC 

AGENCY:  Federal  Communications 
Commission. 

Action:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Great 
Southern  Media  seeking  the  allotment  of 
Channel  297A  to  Atlantic.  North 
Carolina,  as  its  first  local  FM  service. 
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Channel  297A  can  be  allotted  to  Atiantie 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  34-53-30 
and  West  Longitiide  7&-20-24.  Petitioner 
is  requested  to  furnish  additional 
information  to  establish  Atiantic's  status 
as  a  community  for  allotment  purposes. 
DATES:  Comments  must  be  filed  on  or 
before  September  28, 1989,  and  reply 
comments  on  or  before  October  13, 1989. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William  J.  Peimington  III. 
5519  Rockmgham  Road— East, 
Greensboro,  North  CaroUna  27407 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synposis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-328.  adopted  July  20, 1989,  and 
released  August  4, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hotus  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Sb-eet.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fiom  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  657-3800, 
2100  M  Sb«et  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contracts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Kari  A.  Kensinger, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18636  FUed  »-8-89;  8:45  am] 

BtOINQ  CODE  SriS^I-H 


47  CFR  Part  73 

[MM  Docket  Na  •9-326,  RM-676S;  RM- 
6782] 

Radio  Broadcasting  Services; 
Shallotte,  CaroUna  Beach  and  Kure 
Beach,  NC 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  Rule. 


SUMMARY:  The  Commission  requests 
comments  on  two  mutually  exclusive 
petitions  for  rule  making.  Beach 
Broadcasting  of  North  CaroUna.  Inc. 
requests  the  substitution  of  Channel 
252A  for  Channel  292A  at  Shallotte. 
North  Carolina,  the  modification  of  its 
Ucense  for  Station  WPGO-FM 
accordingly,  and  the  allotment  of 
Chaimel  292A  to  Carolina  Beach,  North 
Carolina,  as  the  community's  first  local 
FM  service.  Hendrix  Broadcasting 
requests  the  allotinent  of  Chaimel  294A 
to  Kure  Beach,  North  Carolina,  as  its 
first  local  FM  service.  Kure  Beach  and 
Carolina  Beach  are  located  less  than  the 
minimum  distance  separation  for  second 
adjacent  Class  A  channels.  Channel 
252A  can  be  allotted  to  Shallotte  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  and  can  be  used  at  the 
present  tramsmitter  site  of  Station 
WPGO-FM.  Channel  292A  can  be 
allotted  to  Carolina  Beach  with  a  site 
restriction  of  8.6  kilometers  (5.4  miles) 
south  to  avoid  a  short-spacing  to  Station 
WSFL-FM.  Channel  293C1.  New  Bern, 
North  Carolina,  or  alternatively  Channel 
294A  can  be  allotted  to  Kure  Beach  with 
a  site  restriction  of  2.5  kilometers  (1.6 
miles)  southwest  to  aviod  a  short- 
spacing  to  Station  WSFL-FM  at  New 
Bern.  "Hie  coordinates  for  Qiannel  252A 
at  Shallotte  are  North  Latitiide  34-02-50 
and  West  Longitiide  78-16-12.  The 
coordinates  for  Channel  292A  at 
Carolina  Beach  are  North  Latitude  33- 
57-45  and  West  Longitiide  77-55-45.  The 
coordinates  for  Channel  294A  at  Kure 
Beach  are  North  Latitude  33-58-37  and 
West  Longitude  77-55-12. 

DATE:  Comments  must  be  filed  on  or 
before  September  25, 1989,  and  reply 
comments  on  or  before  Obtober  10, 1969. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller,  Esq..  Miller  & 
Fields.  PC.  P.O.  Box  33003.  Washington. 
DC  20033  (Counsel  to  Beach 
Broadcasting)  and  Dale  Hendrix, 
Hendrix  Broadcasting.  126  South 


Jefferson,  Aurora.  Missouri  65605 
(Petitioner  for  Kure  Beach). 

FOR  FURTHER  INFORMATNM  CONTACT: 

LesUe  K.  Shapiro.  Mass  Media  Bureau. 
(202)  634-«530. 

SUPPLEMENTARY  INFORMATIOH;  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-326.  adopted  July  20, 1989.  and 
released  August  3. 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Sti«et  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Steet.  NW,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Kari  A.  Kansinga, 

Chief  Allocations  Branch  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18584  Filed  8-8-89;  8:45  am] 

MLUNO  CODE  STIl-OIHI 


47  CFR  Part  73 

[MM  Docket  No.  89-330,  RM-«722] 

Radio  Broadcasting  Services;  Altoona, 
Wl 

agency:  Federal  Communications 
Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Margaret 
Keefer  proposing  the  allotment  of 
Channel  251A  to  Altoona,  Wisconsin,  as 
that  community's  first  local  FM  service. 
Channel  251A  can  be  allotted  to  Altoona 
in  compliance  with  the  Commission's 
minimum  separation  requirements  at  the 


/  VoL  54.  Na  152  /  Wedaesday.  August  9.  1969  /  Proposed  Rulea 


city  refetcMB  ceordiBBtM,  iriiicb  sre 
44-48-26  and  n-ai-IB. 


DATn:  ConMBli  mat  b«  filad  OB  or 
befora  Septcabcr  as.  1988.  and  reply 
comments  on  or  before  Octobar  10. 1088. 


47CFRPart73 


[MM 


action:  Proposed  ruk. 


:  Federal  CoBiHtBteationa 
CoBomiaskm.  Waahfa^tOB.  DC  28864  In 
additku  to  fibag  ooaaBants  yriA  the 
FCC,  interestad  paitiea  should  aeiva  &e 
petitionas,  or  their  coanael  or 
consultant,  as  follows:  Msj^garet  Kacfer. 
811  Duke.  Rica  Lake.  Wl  54868 
(Petitioned  and  Larry  &  Fuaa. 
Consultant.  Contemporary 
Communicationo,  VXk  Box  4ao, 
Opelika.  AL  36803  (Gooaakant  to 
petitioned 


MMRmTHllll 

Patricia  Rawdfaigs.  (2Q£)  884-8630L 

summENTAMv  intoiimation;  This  is  a 
synopsis  of  the  ConuniseioB's  Notice  of 
Proposed  Rule  Making,  MM  Dodiet  Na 
89-33a  adopted  fnly  IS,  1989.  and 
released  August  4, 1989.  The  iuU  text  of 
this  Conmiission  dedsioa  is  available 
for  inspection  and  ct^ying  during 
normal  business  hoora  in  the  FCC 
Dockets  Brand  (Roqb  230);  1919  M 
Street.  NW^  Waahingtoo.  DC.  Hw 
complete  text  of  thia  decision  may  also 
be  piudiased  from  the  ConmBssicm's 
copy  obntrectora.  bitcmatiMud 
Transcription  Service.  (20Q  857-3800. 
2100  M  Street.  NW,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regidatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding,^.. 

Member  of  ti^e  public  sfaoddnote  diat 
from  the  time  a  Notice  of  PnqxMed  Rule 
Making  is  issued  until  the  matter  is  no 
longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prtAibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
KariA. 


Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Man  Media  Banau. 

[PR  Doc.  89-18837  FOed  8-6-69;  &45  am] 


TotevMon  Broadcasf  ng  Sorvieo^  San 
CI«nMnt8  A  BnMtay.CA 


AQENCy:  Federal  Communications 

Commission. 

action:  Proposed  rale  (fismiasal  of 

proposal. 

summary:  This  document  (fismisses  a 
petition  filed  by  Steve  Mewhort  seeking 
the  allotment  of  UHF  television  Channel 
*26  to  San  Clemente,  as  weD  as  the 
substitution  of  Channel  *48  for  Qiannel 
*26  at  Bravdey.  California,  to 
accommodate  die  proposal,  based  on 
the  petitioner's  failnrs  to  file  supporting 
comments.  See  52  FR  62971,  December 
27, 1985.  With  diis  action,  the  proceeding 
is  terminated. 

ADDRESS:  Federal  Coaimunications 
Commission,  Washington,  DC  20564. 
FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Boreao,  (202) 
634-653a 


:Thisisa 
syncqMia  of  tibe  Commission's  Report 
and  Order,  MM  Docket  No.  85-81, 
adopted  June  28, 1980.  and  released  )uly 
21, 1989.  The  full  text  of  this  QHrnniasion 
decision  is  availaUc  ior  inflection  and 
copying  during  normal  business  homs  in 
the  FCC  Dockets  Branch  [Room  230), 
1919  M  Street  NW.,  Washington,  DC 
The  complete  text  of  %a»  decision  may 
also  be  purclnsed  fran  the 
Commission's  copy  contractors, 
-bitemational  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Television  tvoadcasting. 

Federal  Communications  Commission. 

Kan  A.  Konsinger, 

Chief,  Allocations  Branah,  Policy  and  Rules 

Division,  Mass  Media  Bteaa. 

[FR  Doc.  89-18638  Filed  8-8-89:  8:45  am] 

BIUJNQ  COOE  S712-01-«l 


47  CFR  Part  73 

[MM  Docket  No.  89-338;  RM-6800] 

Telovision  Broadcasting  Services; 
Paradiss  and  Ctiico,  CA 

AQENCy:  Federal  Communications 
Commission. 


summary:  This  document  requests 
comments  on  a  petition  filed  on  behalf 
of  Sainte  Umited,  requesting  that 
reserved  UHP  Channel  *30  at  Qdca  be 
dercservcd  and  aubstitirted  for  UHF 
Channel  46  at  hreifise,  Cafifbmia.  tfiat 
UHP  Channri  46  be  allotted  to  Chico  as 
a  reserved  edocatioRal  channel,  and  that 
Sainte'a  construetioa  peraait  for  Statioa 
KBCP  be  modified  to  qieaify  ofwratioai 
on  Channel  30. 

dates:  Conmienta  mast  ba  filed  on  or 
befctfe  Sq>tember  25. 1989;  and  reply 
commenta  on  or  befcire  October  10, 1909. 


I  Federal  Commsnicatfons 
Commission.  Washington.  DC  20554. 

FOR  FURTHER  WTOnSUTWN  CONTACT: 

Arthur  Scrutchins,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPUEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Malcing,  MM  Docket  No. 
89-336,  adopted  July  11, 1B88,  and 
released  August  3, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  faispection  and  uupyiiig  during 
normal  business  houn  in  the  FCC 
Dockets  Brandi  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  diis  dedsion  may  also 
be  purchased  fitnn  thrCommission's 
copy  contractora.  International 
Transcriptibn  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037.  Provisions  of  the 
Re^atory  Flexibility  Act  of  1960  do  not 
apply  to  this  proceeding.  Members  of  the 
public  should  note  that  fnnn  the  time  a 
Notice  of  Proposed  Rtde  Making  is 
issued  luitil  the  mattw  is  no  longer 
subject  to  Commission  considwatioB  or 
court  review,  all  ex  parte  contacts  are 
prohibited  in  Comndssios  [Nxiceedings, 
such  as  this  one,  which  involve  diannel 
allotments.  See  47  CFR  Section  1.1204(b) 
for  rules  governing  peimfesible  ex  parte 
contacts.  For  information  regarding 
proper  filing  procedures  lor  comments. 
See  47  CFR  1.415  and  1.420. 

List  of  subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Federal  Communicationa  Cinmission. 
Kari  Kansinger, 

Chief  Allocations  Branch  Policy  and  Rules 
Division  Mass  Medio  Bureau. 
[FR  Doc.  89-18585  Filed  8-6-89;  8:45  am] 
BIUJNO  COOe  t712-01-M 
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Ttiis  section  of  ttie  FEDERAL  REGISTER 
contains  documents  ottier  ttian  rules  or 
proposed  njles  ttiat  are  applicable  to  ttie 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  docunnents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 
Cooperatlvo  State  Researcti  Sorvtce 
Commlttoo  of  Nino;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972,  (Pub.  L  92-463,  86  Stat.  770-776). 
the  Cooperative  State  Research  Service 
announces  the  following  meeting: 

Name:  Committee  of  Nine. 

Date  and  Time:  September  6-7, 1989, 
8:30  a.m.-^:00  p.m.  September  8, 1989. 
9:30  a.m.-5:00  p.m. 

Place:  Oregon  State  University 
Memorial  Union,  Board  Room — 
September  6-7. 1989,  Corvallis.  Oregon 
97331-5103.  Hatfield  Marine  Science 
Center,  September  8. 1989,  Newport, 
Oregon  97365. 

Type  of  Meeting:  Open  to  the  public. 
Persons  may  participate  in  the  meeting 
as  time  and  space  permit. 

Comments:  The  public  may  file 
written  comments  before  or  after  the 
meeting  with  the  contact  person  listed 
below. 

Purpose:  To  evaluate  and  recommend 
proposals  for  cooperative  research  on 
problems  that  concern  agriculture  in  two 
or  more  States,  and  to  make 
recommendations  for  allocation  of 
regional  research  funds  appropriated  by 
Congress  under  the  Hatch  Act  for 
research  at  the  State  agricultural 
experiment  stations. 

Contact  Person  for  Agenda  and  More 
Information:  Dr.  John  A.  Naegele. 
Executive  Secretary.  U.S.  Department  of 
Agriculture,  Cooperative  State  Research 
Service.  Room  328.  Aerospace  Building, 
Washington,  D.C.  20250-2200. 
Telephone:  202-447-4587. 

Done  at  Washington,  DC,  Uiis  Ist  day  of 
August  1989. 

John  Patrick  Joidan. 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc.  89-18596  Filed  8-8-89;  8:45  am] 

BHJJNQ  CODE  S410-12-M 


Forest  Service 

Availability  of  Boundaries  and 
Classifications  of  Portions  of  the 
Merced  snd  Soutti  Fofic  Merced  Wild 
and  Scenic  Rivers 

AQENCY:  Forest  Service,  Agriculture. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  boundaries  and 
classifications  of  portions  of  the  Merced 
and  South  Fork  Merced  Wild  and  Scenic 
Rivers  administered  by  the  Forest 
Service  are  available  at  the  following 
Forest  Service  locations:  Office  of  the 
Chief  of  the  Forest  Service,  12th  and 
Independence  Avenue  SW., 
Washington,  DC  20250;  Sierra  National 
Forest.  1130  "O"  Street.  Fresno.  CA 
93721;  and  Pacific  Southwest  Regional 
Office,  630  Sansome  Street.  San 
Franciso,  CA  94111. 
Joyce  T.  Muraoka, 
Director,  Planning  and  Budget. 
[FR  Doc.  89-18567  Filed  8-8-89;  8:45  am] 

BIUJNG  CODE  3410-11-M 


Environmental  Impact  Statement  for 
tlie  Proposed  Valbols  Destination 
Resort  Village.  Special  Use  Permit, 
Boise  NationsI  Forest,  Valley  County, 
ID 

agency:  Forest  Service,  USDA. 

ACTION:  Extension  of  time  period  for 
public  review  of  the  Draft 
Environmental  Impact  Statement. 

INFORMATION:  Notice  of  filing  a  draft 
environmental  impact  statement  PEIS) 
for  the  Valbois  Destination  Resort 
Village  was  published  in  the  Federal 
Register  on  June  30, 1989.  Comments 
were  due  by  August  14, 1989.  The  period 
for  commenting  is  now  extended  30  days 
until  September  13, 1989.  This  extension 
has  been  granted  in  response  to  requests 
from  a  nimiber  of  parties.  The  additional 
period  provides  needed  time  for  parties 
to  review  and  formulate  comments  on 
this  large  and  complex  proposal,  while 
still  being  responsive  to  the  developer's 
timeframe  needs. 

DATE:  Comments  on  the  DEIS  must  be 
received  by  September  13, 1989. 

ADDRESS:  Send  written  comments  to  the 
Forest  Supervisor.  Boise  National 
Forest.  1750  Front  Street.  Boise,  ID 
83702. 


FOR  FURTHER  INFORMATION  CONTACT: 

Greg  Spangenberg  (208)  364-4104. 

August  2. 1989. 

Dave  Rittersbacher. 

Forest  Supervisor. 

[FR  Doc.  89-18587  Filed  8-8-89;  8:45  am) 

BIUJNO  CODE  3410-11-M 

Cove-Mallard  Area  Access  and 
Development;  Nez  Perce  National 
Forest;  Idaho  County,  ID 

AQENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  cancellation  of  notice  of 
intent  to  prepare  an  environmental 
impact  statement. 

SUMMARY:  On  March  12, 1986,  notice 
was  pubUshed  in  the  Federal  Register 
[51  FR  8524]  that  an  environmental 
impact  statement  would  be  prepared  to 
assess  the  effects  of  a  transportation 
system  and  associated  timber  sales 
within  the  Jersey  Creek,  Noble  Creek, 
and  Big  Mallard  Creek  areas  on  the  Red 
River  Ranger  District,  Nez  Perce 
National  Forest. 

That  notice  is  hereby  cancelled. 

Analysis  of  these  projects  began  on 
schedule,  but  was  delayed  until  the  Nez 
Perce  National  Forest  Plan  was 
approved  in  October,  1987.  Further 
analysis  after  that  date  indicated  that 
the  scope  of  the  proposed  action  was 
likely  too  broad  for  reasonably  thorough 
site-specific  treatment  in  a  single 
environmental  impact  statement.  As  a 
result  of  this  additional  analysis,  two 
separate  proposed  actions  have  been 
formulated  and  each  will  be  treated  in  a 
separate  environmental  impact 
statement.  Notices  of  Intent  to  prepare 
these  two  environmental  impact 
statements  will  appear  in  the  Federal 
Register  later  this  month. 

DATE:  This  action  is  effective  upon 
publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Peterson,  Supervisory  Forester. 
Red  River  Ranger  District,  Elk  City. 
Idaho  83525,  (208}  842-2255. 

Tom  Kovalicky. 

Forest  Supervisor. 

Date:  August  1, 1988. 
[FR  Doc.  89-18568  Filed  8-«r89;  8:45  am] 

BIUJNQ  CODE  S410-11-M 
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Big  Creek  Ref oreetatton;  SlanWatis 
National  Foreat,  Tuolumne  Co«inty,  CA; 
Intent  To  Prepare  an  Environmental 
lm|MCt  Statement 

The  U.S.  Department  of  Agriculture, 
Forest  Service  will  prepare  an 
environmental  impact  statement  for 
proposed  reforestation  of  a  portion  of 
the  area  burned  in  the  Stanislaus 
Complex  Fire  of  1987.  This  analysis 
includes  approximately  11,000  acres  on 
the  GroveUind  Ranger  District. 

The  purpose  of  the  proposed 
reforestation  project  is  to  contribute 
toward  the  attainment  of  goals 
identified  in  the  Stanislaus  National 
Forest  Timber  Management  Plan  and  the 
Groveland  Ranger  District  Multiple  Use 
Plan.  These  goals  include  providing  a 
continuous  supply  of  timber  products 
and  growing  and  maintaining  a  healthy, 
productive  forest. 

Sevovl  alternatives  will  be 
considered  for  this  proposed 
reforestation  project  One  alternative 
will  be  to  take  no  action  to  achieve 
reforestation.  Other  akematrves  will 
include  combinations  of  hand, 
mechanical  or  chemical  (herbicide) 
treatments  and  controlled  burning,  f(v 
the  purposes  of  site  {weparatitm  for 
planting,  and  release  of  conifer 
seedlings  from  competition.  Both 
plantation  snrviral  and  tree  growth  will 
be  emphasized. 

The  {iroject  area  is  located  in 
Tuolumne  County,  California,  in  the 
following  townships,  ranges  and 
sections  (Mount  Diablo  Base  Meridian]: 
T.  1  S.,  R.  17  E..  sections  25  and  36;  T.  1 
S.,  R.  18  E..  sections  1-5  and  8-36;  T.  2  S., 
R.  18  R,  secti'ona  1-5  and  11-13;  6;  T.  1 
S.,  R.  19  E,  sections  1-24  and  26-35;  and 
T.  2  S.,  R.  19  E.,  sections  4-10  and  16-18. 

Federal,  State,  and  local  agencies; 
private  landowners  within  and  adjacent 
to  the  proposed  project  area;  forest  user 
groups;  special  use  permitees;  and  other 
iodividuiils  or  organizations  v/ho  may  be 
interested  in  or  ejected  by  the  decision 
are  invited  to  participate  in  tiie  scoiung 
process.  This  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  issues  covered  by  a 
previous  environmental  review. 

4.  Dctennination  of  potential 
cooperating  agencies  and  asstgnment  of 
responsibilities. 

Blaine  L  Cornell.  Forest  Supervisor, 
Stanislaus  National  Forest  Sonora. 
California,  is  the  responsible  ofBcial. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  environmental 
impact  statement  shonkl  be  available 
for  public  reivew  by  May  1990.  Tike  final 
environmental  impact  statement  is 


scheduled  to  be  completed  by  August 
1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Kit  Perlee,  District  Ranger,  Groveland 
Ranger  District,  Star  Route  Box  75G, 
Groveland,  California  95321.  by 
September  11, 1989. 

Questions  about  the  proposed  action 
and  enviromnental  imfmct  statement 
should  be  directed  to  John  Schmechel. 
District  Silviculturist,  Groveland  Ranger 
District,  phone  209-962-7825. 

Date  August  1. 1968. 
Blaine  L  Conidl, 
Forest  Supervisor. 
[FR  Doc.  89-18570  FDed  a-8-89;  8:45  am) 
■HUNS  coec  »tio-ii-«     I 

Hanini4faaloe  Reforoatatlon; 
Stanielaue  National  Forest,  Tuolumne 
and  Maripoea  Countiea,  CA;  intent  To 
Prepare  an  Environmental  Impact 
ataienieni 

The  U.S.  Department  of  Agriculture, 
Forest  Service  will  prepare  an 
environmental  impact  statement  for 
proposed  reforestation  of  a  portion  of 
the  area  burned  in  the  Stanislaus 
Complex  Fire  of  1987.  This  analysis 
includes  approximately  21,000  acres  on 
the  Groveland  Ranger  District. 

The  purpose  of  the  proposed 
reforestation  project  is  to  contribute 
toward  the  attainment  of  goals 
identified  in  the  Stanislaus  National 
Forest  Timber  Management  Man  and  the 
Groveland  Ranger  District  Multiple  Use 
Plan.  These  goals  include  providing  a 
continuous  supply  of  timber  products 
and  growing  and  maintaining  a  healthy, 
productive  forest. 

Several  alternatives  will  be 
considered  for  this  proposed 
refmestation  project.  One  alternative 
will  be  to  take  no  action  to  achieve 
reforestation.  Other  alternatives  will 
include  combinations  of  hand, 
mechanical  or  chemical  (herbicide) 
treatments  and  controlled  boming,  for 
the  purposes  of  site  preparation  for 
planting,  and  released  of  conifer 
seedlings  from  competition.  Both 
plantation  survival  and  tree  growth  will 
be  «iq>haaized. 

The  prefect  area  is  located  in 
Tuolumne  and  Mariposa  Counties. 
California,  in  the  following  towrtahips, 
ranges  and  sections  (Mount  Diablo  Base 
Meridian):  T.lS.,  R.17E.,  sections  6-8  and 
16-38;  T.2S..  FllTE..  sections  1-36;  T.3S., 
R.17E.,  sections  1-6;  T2S..  R.18E., 
sections  3-9  and  16-2D;  and  T.3S.,  R.18E., 
sections. 

Federal,  State,  and  local  agencies; 
private  landowners  within  and  adjacent 
to  the  proposed  project  area;  forst  user 


groups;  special  use  permitees;  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
are  invited  to  participate  m  the  scoping 
processing.  This  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  issues  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  (^ 
responsibilities. 

Blaine  L  Cornell,  Forest  Supervisor, 
Stanislaus  National  Forest,  Sonora, 
California,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  envinnunental 
impact  statement  should  be  available 
for  public  review  by  March  1990.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  Jime  1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Kit  Perlee,  District  Ranger,  Groveland 
Ranger  District  Star  Route  Box  75G, 
Groveland,  California  95321,  by 
September  11, 1989.  j 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  ]ohB  Sdxmechel, 
District  Silviculturist  Groveland  Ranger 
Distiict  phone  209-962-7825. 
BlaiM  L.  Cocnell, 
Forest  Supervisor. 

Date:  August  1. 1989. 
[FR  Doc.  89-18573  Filed  8-8-69;  8:45  am) 
BILLma  COOC  3410-11-« 


Jawbone  Reforestation;  Stanieiaus 
National  Foreet  Tuotumne  County,  CA; 
Intent  To  Prepare  an  Environmental 
impact  Statement 

The  U.S.  Department  of  Agriculttu'e, 
Forest  Service  will  prepare  an 
environmental  impact  statement  for 
proposed  reforestation  of  a  portion  of 
the  area  burned  in  the  Stanislaus 
Complex  Fire  of  1987.  This  analysis 
includes  approximately  l&JOOO  acres  on 
the  Mi-Wok  and  Groveland  Ranger 
Districts. 

The  purpose  of  the  proposed 
reforestation  project  is  to  contribute 
toward  the  attachment  of  goals 
identified  in  the  Stanislass  National 
Forest  Timber  Management  Plan  and  the 
Mi- Wok  and  Groveland  Ranger  District 
Multiple  Use  Plans.  These  goals  include 
providing  a  continuous  sappty  of  timber 
products  and  growing  and  maintaining  a 
healthy,  productive  forest. 

Several  alternatives  will  be 
considered  for  this  proposed 
.reforestation  project  One  aHeraative 
will  be  to  take  no  action  to  achieve 


Federal  Register  /  Vol.  54,  No.  152  /  Wednesday,  August  9.  1989  /  Notices 


32679 


reforestation.  Other  alternatives  will 
include  combinations  of  hand, 
mechanical  or  chemical  (herbicide) 
treatments  and  controlled  burning,  for 
the  purposes  of  site  preparation  for 
planting,  and  release  of  conifer 
seedlings  from  competition.  Both 
plantation  survival  and  tree  growth  will 
be  emphasized. 

The  project  area  is  located  in 
Tuolumne  County,  California,  in  the 
following  townships,  ranges,  and 
sections  (Mount  Diablo  Base  Meridian): 
T.lN.,  R.17E.,  sections  24-28  and  32-36; 
T.lS.,  R.17E.,  sections  1-5  and  8-12; 
T.lS.,  R.18E.,  sections  3-6,  7  and  18; 
T.lN.,  R,18E.,  sections  5-8  and  17-36; 
T.2N.,  R.18E.,  sections  12-16  and  19-36; 
T.2N.,  R.19E.,  sections  5-18, 15-22  and 
27-34;  and  T.lN.,  R.19E.,  sections  4-6.  8- 
9, 16-21  and  2ft-33. 

Federal,  State,  and  local  agencies; 
private  landowners  within  and  adjacent 
to  the  proposed  project  area;  forest  user 
groups;  special  use  permittees:  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
are  invited  to  participate  in  the  scoping 
process.  This  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  issues  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Blaine  L.  Cornell,  Forest  Supervisor. 
Stanislaus  National  Forest,  Sonora, 
California,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  January  1990.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  March 
1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Gerald  J.  Kowalski,  District  Ranger, 
Mi-Wok  Ranger  Disti-ict,  P.O.  Box  100. 
Mi-Wuk  Village,  California  95346,  by 
September  11, 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Joseph  W. 
Sheriock,  Distiict  Silviculturist,  Mi-Wok 
Ranger  District,  phone  209-586-3234. 

Date:  August  1, 1989. 
Blaine  L  Coraril, 
Forest  Supervisor. 

[FR  Doc.  89-18571  Filed  8-8-89;  8:45  am] 
BIUMQ  CODE  S410-11-M 


i^rson  Reforestation;  Stanlalaua 
National  Forest,  RHariposa  County, 
California;  Intent  to  Prepare  an 
Environmental  impact  Statement 

The  U.S.  Department  of  Agriculture, 
Forest  Service  will  prepare  an 
environmental  impact  statement  for 
proposed  reforestation  of  a  portion  of 
the  area  burned  in  the  Stanislaus 
Complex  Fire  of  1987.  This  analysis 
includes  approximately  27,000  acres  on 
the  Groveland  Ranger  District. 

The  purpose  of  the  proposed 
reforestation  project  is  to  contribute 
toward  the  attainment  of  goals 
identified  in  the  Stanislaus  national 
Forest  Timber  Management  Plan  and  the 
Groveland  Ranger  District  Multiple  Use 
Plan.  These  goals  include  providing  a 
continuous  supply  of  timber  products 
and  growing  and  maintaining  a  healthy, 
productive  forest. 

Several  alternatives  will  be 
considered  for  this  proposed 
reforestation  project.  One  alternative 
will  be  to  take  no  action  to  achieve 
reforestation.  Other  alternatives  will 
include  combinations  of  hand, 
mechanical  or  chemical  (herbicide) 
treatments  and  controlled  burning,  for 
the  purposes  of  site  preparation  for 
planting,  and  release  of  conifer 
seedlings  from  competition.  Both 
plantation  survival  and  tree  growth  will 
be  emphasized. 

The  project  area  is  located  in 
Mariposa  County,  California,  in  the 
following  townships,  ranges  and 
sections  (Mount  Diablo  Base  Meridian): 
T.  2S..  R.  18  E.,  sections  3,  9-11, 13-17 
and  19-38:  T.  3S.,  R.  18  E.,  sections  1-24; 
T.  2S.,  R.  19  E.,  sections  9-10  and  15-36; 
T.  3S.,  R.  19  E.,  sections  1-22;  T.  2S.,  R. 
20  E.,  sections  29-32;  and  T.  3S.  R.  20E.. 
sections  4-9  and  16-18. 

Federal,  State,  and  local  agencies; 
private  landowners  within  and  adjacent 
to  the  proposed  project  area;  forest  user 
groups;  special  use  permittees;  and  other 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  decision 
are  invited  to  participate  in  the  scoping 
process.  This  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  issues  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Blaine  L  Cornell,  Forest  Supervisor, 
Stanislaus  National  Forest,  Sonora, 
California,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  April  1990.  The 


final  environmental  impact  statement  is 
scheduled  to  be  completed  by  July  1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Kit  Perlee,  District  Ranger.  Groveland 
Ranger  Distiict,  Star  Route  Box  75G, 
Groveland,  California  95321,  by 
September  11, 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  John  Schmechel, 
District  SiMculturist  Groveland  Ranger 
District,  phone  209-962-7825. 
Blaine  L  Cornell, 
Forest  Supervisor. 

Date:  August  1, 1989. 
[FR  Doc.  89-16569  Filed  8-8-89:  8:45  am] 

BILUNG  CODE  3410-11-H 


Paper  Reforestation;  Stanislaus 
National  Forest  Tuolumne  County,  CA; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

The  U.S.  Department  of  Agricluture, 
Forest  Service  will  prepare  an 
environmental  impact  statment  for 
proposed  reforestation  of  a  portion  of 
the  area  burned  in  the  Stanislaus 
Complex  Fire  of  1987.  This  analysis 
includes  approximately  15,000  acres  on 
the  Mi-Wok  Range  District. 

The  purpose  of  the  proposed 
reforestation  project  is  to  contribute 
toward  the  attainment  of  goals 
identified  in  the  Stanislaus  National 
Forest  Timber  Management  Plan  and  the 
Mi-Wok  Range  District  Multiple  Use 
Plan.  These  goals  include  providing  a 
continuous  supply  of  timber  products 
and  growing  and  maintaining  a  healthy, 
productive  forest. 

Several  alternatives  will  be 
considered  for  this  proposed 
reforestation  project.  One  alternative 
will  be  to  take  no  action  to  achieve 
reforestation.  Other  alternatives  will 
include  combinations  of  hand, 
mechanical  or  chemical  (herbicide) 
treatments  and  controlled  burning,  for 
the  purposes  of  site  preparation  for 
planting,  and  release  of  conifer 
seedlings  from  competition.  Both 
plantation  survival  and  tree  growth  will 
be  emphasized. 

The  project  area  is  located  in 
Tuolumne  County,  Cahfomia,  in  the 
following  townships,  ranges  and 
sections  (Mount  Diablo  Base  Meridian):, 
T.  1  N.,  R.  1  6E..  sections  1-3, 10, 11, 13- 

16  and  21-36;  T.  2  N.,  R.  1  6E.,  sections 
25,  26  and  34-36;  T.  2  N.,  R.  17  E., 
sections  30,  31  and  34-36;  and  T.  1  N.,  R. 

17  E.,  sections  1-23  and  28-32. 
Federal,  State,  and  local  agencies; 

private  landowners  within  and  adjacent 
to  the  proposed  project  area;  forest  user 
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groups;  special  use  permitees;  and  other 
individuals  or  ogranaizations  who  may 
be  interested  in  or  affected  by  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  covered  by  a 
previous  environmental  review. 

4.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibilities. 

Blaine  L  Cornell.  Forest  Supervisor, 
Stanislaus  National  Forest,  Sonora, 
California,  is  the  responsible  official. 

The  analysis  is  expected  to  take  about 
three  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  January  1990.  The 
final  environmental  impact  statement  is 
scheduled  to  be  completed  by  March 
1990. 

Written  comments  and  suggestions 
concerning  the  analysis  should  be  sent 
Gerald  J.  Kowalski.  District  Ranger,  Mi- 
Wok  Ranger  District.  P.O.  Box  100.  Mi- 
Wuk  Village.  California  95346.  by 
September  11. 1989. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  loseph  W. 
Sherlock,  District  Silviculturist,  Mi- Wok 
Ranger  District,  phone  209-586-3234. 
Blaine  L  Cornell, 
Forest  Supervisor. 

Dated:  August  1, 1989. 
[FR  Doc.  89-18572  Filed  B-8-88;  8:45  am] 
MUJHQ  CODE  3410-11-II 


DEPARTMENT  OF  COMMERCE 

NatkHMl  OcMnic  and  Atmospheric 
Administration 

Evaluation  of  Stats/Tsrritorial  Coastal 
Managamsnt  Program,  Coastal  Energy 
Impact  Program  and  National 
Estuarine  Research  Reserves 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resource  Management. 
action:  Notice  of  availability  of 
evaluation  findings. 

•UMNlAllv:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  American  Samoa  and  Virgin 
Islands  Coastal  Management  Programs, 
and  the  Puerto  Rico  (Jobos  Bay] 
National  Estuarine  Research  Reserve. 
Section  312  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(CZMA),  requires  a  continuing  review  of 
the  performance  of  each  coastal  state 
with  respect  to  funds  authorized  under 
the  CZMA  and  to  the  implementation  of 
its  federally  approved  Coastal 


Management  Program.  Section  315  of  the 
CZMA  requires  the  periodic  review  of 
the  peformance  of  each  estuarine 
research  reserve  with  respect  to  its 
operation  and  management.  The  states/ 
territories  evaluated  were  found  to  be 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards  and/or 
to  their  approved  coastal  management 
programs;  and  to  be  making  progress  on 
award  tasks,  special  award  conditions, 
and  significant  improvement  tasks 
aimed  at  program  implementation  and 
enforcement,  as  appropriate. 
Accomplishments  in  implementing 
Coastal  Management  Programs  were 
occurring  with  respect  to  the  national 
coastal  management  objectives 
identified  in  section  303(2)(A)-(I]  of  the 
CZMA.  A  copy  of  the  assessment  and 
detailed  findings  for  tbese  programs 
may  be  obtained  on  request  fi-om:  John 
H.  McLeod,  Evaluation  Officer,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service,  NOAA,  1825 
Connecticut  Avenue,  NW.,  Washington, 
DC  20235  (telephone  202/673-5104). 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Managemant  Program 
Administration 


Thomas  I.  Maginnis, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
[FR  Doc.  89-18625  Filed  $-8-89;  8:45  am] 
BIIUNQ  COOE  3S1(HW-M 


Coastal  Zone  Management  Programs 
and  Estuarine  Sanctuaries;  Intent  to 
Evaluate  Performance 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service.  Office  of  Ocean  and 
Coastal  Resource  Management. 
action:  Notice  of  intent  to  evaluate. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration,  National 
Ocean  Service,  Office  of  Ocean  and 
Coastal  Resources  Management 
(OCRM],  announces  its  intent  to 
evaluate  the  performance  of  the 
Alabama  Coastal  Management  Program 
(CMP);  Florida  CMP;  and  Virginia  CMP; 
and  Georgia  (Sapelo)  National  Estuarine 
Research  Reserve  (NBRR)  through 
September  30, 1989.  Evaluation  of 
coastal  management  programs  will  be 
conducted  pursuant  to  section  312  of  the 
Coastal  Zone  Management  Act  of  1972, 
as  amended  (CZMA),  which  requires  a 
continuing  review  of  ttie  performance  of 
coastal  states  with  respect  to  coastal 
management,  including  detailed  findings 
regarding  the  extent  to  which  t^^e  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary  of 


Commerce,  addressed  the  coastal 
management  needs  identified  in  section 
303(2)  (A)  through  (I)  of  the  CZMA,  and 
adhered  to  the  terms  of  any  grant,  loan 
or  cooperative  agreement  funded  imder 
the  CZMA.  Evaluation  of  the  National 
Estuarine  Research  Reserves  will  be 
conducted  pursuant  to  section  315(f)  of 
the  CZMA,  which  requires  the  periodic 
review  of  the  performance  of  each 
reserve  with  respect  to  its  operation  and 
management.  The  reviews  involve 
consideration  of  written  submissions,  a 
site  visit  to  the  state,  and  consultations 
with  interested  Federal,  state  and  local 
agencies,  and  with  members  of  the 
public.  Public  meetings  will  be  held  as 
part  of  the  site  visits.  The  respective 
state  will  issue  notice  of  these  meetings. 
Copies  of  each  state's  most  recent 
performance  report,  as  well  as  OCRM's 
notification  letter  and  supplemental 
information  request,  if  any,  to  the  state 
are  available  upon  request  from  the 
OCRM.  Written  comments  from  all 
interested  parties  on  each  of  these 
programs  are  encoiu-aged  at  this  time. 
Please  direct  comments  to  John  H. 
McLeod  (see  Further  Contact  below). 
OCRM  will  place  subsequent  notice  in 
the  Federal  Register  announcing  the 
availability  of  the  Final  Findings  based 
on  each  evaluation.  j 

FOR  FURTHER  INFORMATION  CONTACT: 

John  H.  McLeod,  Evaluation  Officer, 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
NOAA,  1825  Connecticut  Avenue,  NW., 
Washington,  DC  20235  (telephone:  202/ 
673-5104). 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Rrogram 
Administration 

Dated:  August  2, 1989. 
Thomas  J.  Maginnis. 
Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 
[FR  Doc.  89-18628  Filed  8-8-69;  8:45  am] 

WLUNQ  COOE  3S10-0«-M 


Marine  Mammals  Permit  Applications; 
Kenneth  S.  Norris,  Randall  S.  Wells, 
Jsn  S.  Ostman,  Carl  Schit,  and  William 
T.  Doyle  (P20J) 

Notice  is  hereby  given  that  the 
Applicants  have  applied  In  due  form  for 
a  Permit  to  take  marine  mammals  as 
authorized  by  the  marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
iV^i7],  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicants:  Dr.  KenneUi  S.  Norris, 
Dr.  Randall  S.  Wells,  Mr.  Jan  S.  Ostman, 
Mr.  Cad  Schilt.  and  Dr.  William  T. 
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Doyle,  University  of  California,  Institute 
of  Marine  Sciences,  Long  Marine 
Laboratory,  100  Shaffer  Road,  Santa 
Cruz,  CA  95060. 

2.  Type  of  permit:  Scientific  Research. 

3.  Name  and  Number  of  Marine 
Mammals:  Hawaiian  spinner  dolphin 
[Stenella  longirostris)  2,400. 

4.  Type  of  Take:  To  take  by  potential 
harassment  by  making  30  hukilau  sets 
around  spinner  dolphin  schools  in  order 
to  define  the  size  and  dimensions  of  an 
opening  in  the  net  that  will  allow  intact 
dolphin  subgroups  to  swim  out. 

5.  Location  of  Activity:  Kona  coast  of 
the  Big  Island  of  Hawaii. 

6.  Period  of  Activity:  3  years. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marin.? 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Admmistrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway:  Silver  Spring,  Maryland 
2G910,  within  30  days  of  the  publication 
of  this  notice.  Those  individuals 
requesting  a  hearing  should  set  fortli  the 
specific  reasons  why  a  hearing  on  this 
partictilar  application  would  be 
appropriate.  The  holding  of  such  hearing 
is  at  the  discretion  of  the  Assistant 
Administrator  for  Fisheries. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East- West 
Highway,  Room  7324,  Silver  Spring, 
Maryland  20910:  and 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731. 

Dated:  August  2, 1989. 
Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Prc^gnuns,  National  Marine  Fisheries 
Service, 

(FR  Doc.  89-18505  Filed  8-8-89;  8:45  am] 
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Patent  and  Trademark  Office 

Automated  Patent  System  Industry 
Review  Advisory  Committer,  Closed 
Meeting 

agency:  Patent  and  Trademaii(  Office, 
Commerce 


32681 


DATES  AND  LOCATION:  The  meeting  will 
convene  August  21, 1989.  at  9:00  a.m. 
and  adjourn  by  4:00  p.m.  on  August  22, 
1989.  The  meeting,  which  is  closed,  will 
be  held  at  the  U.S.  Patent  and 
Trademark  Office  (PTO)  in  the 
Information  Systems  Conference  Room, 
Two  Crystal  Park,  2121  Crystal  Drive, 
Arlington,  VA  22202. 
summary:  The  Automated  Patent 
System  Industry  Review  Advisory 
Committee,  consisting  of  nine  members, 
was  established  on  March  17, 1989  in 
accordance  with  the  Federal  Advisory 
Committee  Act  with  the  approval  of  the 
Assistant  Secretary  for  Administration. 
This  Committee  meeting  agenda  has  two 
parts:  (1)  A  re\new  of  actions  taken/ 
planned  in  response  to 
recommendations  by  an  Industry 
Review  Board  and  (2)  a  discussion  of 
PTO's  proposed  long-range  plans  for 
future  development  of  the  Automated 
Patent  System  and  related  systems.  This 
meeting  is  closed  to  the  public  in 
accordance  with  section  552b{c)(4]  of 
Title  5,  U.S.C.  because  matters 
discussed  at  these  meetings  will 
disclose  trade  secrets  and  confidential 
financial  information. 

SUPMJEMErrTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formerly  determined  on  July  14, 
1969,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  that 
the  meeting  may  be  properly  closed 
because  it  is  concerned  with  matters 
that  are  within  the  purview  of  5  U.S.C. 
552b(c)(4).  A  copy  of  the  determination 
is  available  for  public  inspection  in  the 
Central  Reference  and  Records 
Inspection  Facility,  ^loom  6219,  Main 
Commerce. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Boyd  Alexander,  Deputy  Assistant 
Commissioner  for  Information  Systems, 
U.S.  Patent  and  Trademark  Office,  Suite 
1002,  2121  Crystal  Drive,  Arlington,  VA 
22202,  telephone  (703)  557-6000. 

Dated:  July  31. 1989. 
Donald  J.  Quigg, 

Assistant  Secretary  and  Commissioner  of 
Patents  and  Trademarks. 
[FR  Doc.  89-18608  Filed  8-»-89;  8:45  am] 
WLUNQ  CODE  3S10-ie-M 


Performance  Review  Board 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Announcement  of  Membership 

of  the  Patent  and  Trademark  Office 

Performance  Review  Board. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C. 


4314(c)(4),  the  Patent  and  Trademark 
Office  aimounces  the  appointment  of 
persons  to  serve  as  members  of  its 
Peformance  Review  Board  (PRB). 

This  notice  announces  the  termination 
of  the  appointments  and  replacement  of 
Rene  D.  Tegtmeyer  and  Robert  F. 
Burnett,  who  have  retired.  Marilyn  G. 
Wagner  and  Al  L  Smith,  whose  terms 
expire  on  September  30. 1989,  are  also 
being  replaced. 

ADDRESS:  Comments  should  be 
addressed  to  Personnel  Officer,  Patent 
and  Trademark  Office.  Office  of 
Personnel,  One  Crystal  Park,  Suite  700. 
Washington,  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  P.  Acree  at  the  above  address 
or  (703)  557-2662. 

SUPPLEMENTARY  INFORMATION:  The  new 

membership  of  the  Patent  and 
Trademark  Office  Board  is  as  fellows: 

Bradford  R.  Huther.  Chairman,  Assistant 
Commissioner  for  Finance  and 
Planning,  Patent  and  Trademark 
Office.  Washington,  DC  20231.  Term- 
permanent 

James  E.  Denny,  Member,  Acting. 
Assistant  Commissioner  for  Patents, 
Patent  and  Trademark  Office, 
Washington,  DC  20231.  Term- 
permanent 

Jeffrey  M.  Samuels,  Member,  Assistant 
Commissioner  for  Trademarks,  Patent 
and  Trademark  Office,  Washington, 
DC  20231.  Term— permanent 

Theresa  A.  Brelsford,  Member,  Assistant 
Commissioner  for  Administration. 
Patent  and  Trademark  Office, 
Washington,  DC  20231.  Term- 
permanent 

Thomas  P.  Giammo,  Member,  Assistant 
Commissioner  for  Information 
Systems,  Patent  and  Trademark 
Office  Washington,  C  20231.  Term- 
permanent 

Fred  E.  McKelvey,  Member,  Solicitor, 
Patent  and  Trademark  office 
Washington,  DC  20231.  Term — expires 
September  30, 1992. 

Dr.  Michael  G.  Hansen,  (Outside) 
Member,  Director,  Federal  Executive 
Institute,  Chariottesville,  VA  22901. 
Term — expires  September  30, 1992. 

Edward  Kubasiewicz,  Member,  Director, 
Patent  Examining  Group  250,  Patent 
and  Trademark  Office,  Washington, 
DC  20231.  Term — expires  September 
30, 1992. 

Dated:  August  4. 1989 
Carolyn  P.  Acne, 

Personnel  Officer 

[FR  Doc.  89-18609  Filed  8-B-89: 6:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  1, 10(a) 
and  41 CFR  101-«.1015(b),  that  the 
Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  in  the  Fifth  Floor  Hearing  Room 
at  the  Commission's  Washington,  DC 
headquarters  located  at  Room  532,  2033 
K  Street  NW.,  Washington,  DC  20581,  on 
August  28, 1989,  beginning  at  9  a.m.  and 
lasting  until  12:30  p.m.  The  agenda  will 
consist  of: 

Agenda 

1.  Introductory  remarks  by 
Commissioner  Kalo  A.  Hineman; 

2.  Review  of  events  relating  to 
expiration  of  Chicago  Board  of  Trade 
July  1989  soybean  ftitures  contract; 

3.  Discussion  of  EFP  (exchanges  of 
futures  for  physicals]  transactions; 

4.  Status  report  on  CFTC 
reauthorization  legislation;  and 

5.  Other  issues  for  Committee 
consideration;  timing  of  next  meeting; 
other  Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  May  9, 
1989,  third  renewal  charter  of  the 
Advisory  Committee. 

The  meeting  is  open  to  the  public.  The 
Chairman  of  the  Advisory  Committee, 
Commissioner  Kalo  A.  Hineman,  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  his  judgment, 
facilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Advisory  Committee  should  mail  a 
copy  of  the  statement  to  the  attention  of: 
the  Commodity  Futures  Trading 
Commission  Agricultural  Advisory 
Committee,  c/o  Charles  O.  Conrad, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
inform  Mr.  Conrad  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits. 


for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  CommiBsion  in  Washington, 
DC.  on  August  3, 1988. 
lean  A.  Webb,  I 

Secretary  of  the  Commission. 
[FR  Doc.  89-18544  Filed  &-B-69;  8:45  am] 
MLUNO  CODE  OSI-OI-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  Deletion  of 
Systems  of  Record*  Notices 

agency:  Department  of  the  Navy,  DoD. 

ACTION:  Notice  of  deletion  of  systems  of 
records. 

SUMMARY:  The  Department  of  the  Navy 
proposed  to  delete  twenty-one  systems 
of  records  subject  to  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a]. 

DATES:  This  action  will  be  effective 
August  10, 1989. 

ADDRESS:  Send  any  comments  to  Mrs. 
Gwen  Aitken,  Head,  PA/FOIA  Branch, 
Office  of  the  Chief  of  Naval  Operations 
(OP-09B30],  Department  of  the  Navy, 
Room  5E521,  The  Pentagon,  Washington, 
DC  20350-2000,  telephone:  (202]  897- 
1459,  Autovon:  227-1459. 

SUPPLEMENTARY  INFORMATION: 

Department  of  the  Navy  systems  or 
records  notices  inventory  subject  to  the 
Privacy  Act  of  1974  have  been  published 
in  the  Federal  Register  as  follows: 

51  FR  12908.  Apr  16, 1986 

51  FR  18086.  May  16, 1986  (Compilation, 

changes  follow] 
51  FR  19864,  Jun  3, 1986 
51  FR  30377,  Aug  26, 1986 
51  FR  30393,  Aug  26, 1986 

51  FR  45931,  Dec  23, 1986 

52  FR  2147,  Jan  20, 1987 
52  FR  2149.  Jan  20, 1987 
52  FR  8500,  Mar  18, 1987 
52  FR  15530,  Apr  29, 1987 
52  FR  22671,  Jun  15, 1987 

52  FR  45846,  Dec  2, 1987 

53  FR  17240,  May  18^  1988 
S3  FR  21512,  Jun  8, 1B88 
53  FR  22028,  Jun  13, 1988 
S3  FR  25363,  Jul  6, 1988 
53  FR  39499,  Oct  7, 1988 

53  FR  41224,  Oct  20, 1988 

54  FR  14378,  Apr  11, 1989 
L.M.  Bynun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

August  4, 1989. 


Deletions 

Nosaea-i 

System  name:  Federal  Tort  Claims 
Files  (51  FR  18178.  May  16, 1986]. 

Reason:  This  system  has  been 
incorporated  into  N0589D-1,  "Claims 
Information  System". 

N05890-2 

System  name:  Affirmative  Claims 
Files  (51  FR  18180,  May  16. 1986). 

Reason:  This  system  has  been 
incorporated  into  N0589p-1,  "Claims 
Information  System". 

N05890-3 

System  name:  Foreign  Claims  Files  (51 
FR  18181,  May  16, 1986). 

Reason:  This  system  has  been 
incorporated  into  N058gD-l,  "Claims 
Information  System". 

N0539G-4 


System  name:  Military  Claims  Files 
(51  FR  18182,  May  16, 1986). 

Reason:  This  system  has  been 
incorporated  into  N05890-1,  "Claims 
Information  System". 

Nossoas 

System  name:  Nonscope  Claims  Files 
(51  FR  18182,  May  18, 1986). 

Reason:  This  system  has  been 
incorporated  into  N05890-1,  "Claims 
Information  System". 

N05a90-6 

System  name:  Military  Personnel  and 
Civilian  Employees'  Claims  (51  FR 
18183,  May  16, 1986). 

Reason:  This  system  has  been 
incorporated  into  N05890-1,  "Claims 
Information  System". 

N058W-7 

System  name:  U.S.  Postal  Service 
Indemnity  Claims  Files,  (51  FR  18184, 
May  16, 1986). 

Reasons:  "This  system  has  been 
incorporated  into  N05890-1,  "Claims 
Information  System". 

N01070-5  I 

System  name:  Personnel  Resources 
Information  System  for  Management 
(PRISM),  (51  FR  18096,  May  16, 1986). 

Reason:  This  system  has  been 
incorporated  into  N053(K)-2, 
"Administrative  Persomel  Management 
System". 

N01533-1 

System  name:  NROTC  Educational 
Development  Records,  (51  FR  18115, 
May  18, 1986). 

Reason:  This  system  has  been 
incorporated  into  N01500-2. 
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"NAVSCOLS/TIS,  USMC  Training 
Subsys". 

N01770-1 

System  name:  Decedent  Affairs 
Records  System,  (51  FR  18122,  May  16, 
1986). 

Reason:  This  system  contains 
information  which  is  retrievable  only  by 
the  names  of  deceased  individuals. 
Since  deceased  individuals  do  not  fall 
Within  the  coverage  of  the  Privacy  Act, 
this  system  is  no  longer  needed. 

N03461-1 

System  name:  Summary  Debriefs  of 
Prisoners  of  War,  (51  FR  18128,  May  16, 
1986). 

Reason:  This  system  is  now  under  the 
Defense  Intelligence  Agency  under 
system  #LDIA  1728,  "Southeast  Asia 
Operational  Casualty  Records". 

N04350-1 

System  name:  Contract  Field  Service 
File,  (51  FR  18136.  May  16. 1986). 

Reason:  This  system  has  been 
incorporated  into  N0S30O-2, 
*' Administrative  Personnel  Management 
System". 

N05101-2 

System  name:  Sight  Conservation 
Program,  (51  FR  18144.  May  18, 1986). 

Reason:  lliis  system  has  been 
incorporated  into  N05300-2, 
"Administrative  Personnel  Management 
System". 

N05353-1 

System  name:  Treatment 
Effectiveness  Assessment  System,  (51 
FR  18152.  May  18, 1986). 

Reason:  This  program  has  been 
cancelled. 

N05527-3 

System  name:  Naval  Educational 
Development.  (51  FR  18161,  May  16, 
1986). 

Reason:  This  system  has  been 
incorporated  into  NOlSOD-2, 
"NAVSCOLS/nS.  USMC  Training 
Subsys". 

N05527-5 

System  name:  Navy  Central 
Clearance  Group  (NCCG)  Records,  (SI 
FR  18163,  May  16. 1986). 

Reason:  This  system  has  been 
incorporated  into  N05300-2, 
"Adioinistrative  Personnel  Management 
System". 

N0647(>-1 

System  name:  USN/USMC  Nuclear 
Test  Personnel  Review  Program.  (51  FR 
18192.  May  16, 1986). 

Reason:  This  system  is  now  under  the 
Defense  Nuclear  Agency  under  system 


#HDNA  010,  "Nuclear  Test 
Participants". 

N07300-2 

System  name:  Resource  Accounting 
and  Project  Tracking  System,  (RAPTS) 
(51  FR  18202,  May  16, 1986). 

Reason:  Tliis  program  has  been 
cancelled. 

N09593-1 

System  name:  Naval  Environmental 
Training  System  (NETS),  (51  FR  18206. 
May  16, 1986). 

Reason:  This  program  has  been 
cancelled. 

NlllOl-3 

System  name:  Family  Housing  Mock 
Utility  System.  (51  FR  18212,  May  16, 
1986). 

Reason:  This  program  has  been 
cancelled. 

N12950-1 

System  name:  Career  Development 
Program  for  Communicators.  (51  FR 
18220.  May  16. 1986). 

Reason:  This  program  has  been 
cancelled. 

[FR  Doc.  89-18663  Filed  8-fr-89: 8:45  am] 
MLUNO  COOC  MIO-ei-M 


DEPARTMENT  OF  EDUCATION 
[CFDANa84.117K] 

Educational  Research  Grant  Program; 
Proposed  Funding  Priority  for  Fiscal 
Year  1990 

summary:  The  Secretary  proposes  to 
establish  a  funding  priority  by  reserving 
a  portion  of  the  funds  available  for  the 
Educational  Research  Grant  Program  for 
Fiscal  Year  1990  to  support  research 
projects  led  by  teachers  in  public  and 
private  elementary  and  secondary 
schools. 

DATE  Comments  must  be  received  on  or 
before  September  8, 1S89. 
ADDRESS:  Comments  concerning  this 
priority  should  be  addressed  to  L  Ann 
Benjamin,  Research  Applications 
Division,  Office  of  Educational  Research 
and  Improvement,  555  New  Jersey 
Avenue,  NW.  (Room  506e— M/S 1508). 
Washington,  DC  20208-5843. 
FOR  FURTHER  INFORMATION  CONTACT: 

L  Ann  Benjamin  Telephone:  (202)  357- 
6187. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Educational  Research 
Grant  Program  (ERGP)  is  to  support 
scientific  inquiry  designed  to  provide 
more  dependable  knowledge  about  the 
processes  of  learning  and  education. 


Proposed  Absolute  Priority:  The 
Secretary  proposes  to  give  an  absolute 
preference  for  a  portion  of  the  funds 
available  for  the  ERGP  during  fiscal 
year  1990  to  applications  that  meet  the 
priority  described  below.  Only 
applications  that  meet  this  priority 
would  be  considered  under  this 
competition: 

Teacher-led  research  projects 
endorsed  by  appropriate  education 
officials.  The  Secretary  proposes  to 
support  only  those  applications  that  are 
for  teacher-led  reseeirch  projects. 
Teacher-led  research  projects  are  those 
in  which  one  or  more  classroom 
teachers  serve  as  principal 
investigator(s)  for  the  project  although 
involvement  of  other  personnel  such  as 
school  administrators,  supervisors  of 
teachers,  curriculum  specialists,  and 
staff  developers  may  also  be 
appropriate. 

Each  project  in  a  public  school  must 
be  endorsed  by  the  appropriate  officials 
of  the  local  educational  agency  (LEA). 
Each  project  in  a  private  school  must  be 
endorsed  by  the  larger,  local 
organization  of  private  schools  of  which 
the  school  is  a  member,  or  if  the  school 
is  not  part  of  a  larger,  local  organization 
of  private  schools,  by  appropriate 
officials  at  the  school  itself. 

The  Secretary  also  proposes  that  each 
grantee,  in  carrying  out  its  teacher-led 
project,  must  address  one  or  more  of  the 
following  topics.  Following  each  topic 
are  examples,  illustrative  only,  of 
specific  study  emphasis  whidh  might  be 
included  under  that  topic 

1.  Teachers'  roles  and  teaching 
function  (e.g.,  instructional  roles,  roles 
as  a  professional  educator,  parent- 
teacher  interactions  in  teaching). 

2.  Specific  instructional  processes  and 
materials  (e.g.,  effective  teaching 
techniques,  classroom  management 
strategies,  oiganizing  learning  groups). 

3.  Effective  teaching  of  subject  matter 
content  (e.g.,  subject  specific 
approaches,  interdisciplinary  strategies, 
examining  appropriateness  of  content). 

4.  Approaches  to  professional 
development  of  educational  personnel 
(e.g.,  in-service  education,  induction  of 
beginning  teachers,  school-based 
preservice  initiatives]. 

5.  Alternative  patterns  of  school 
management  and  organization  (e.g.. 
administrator-teacher  shared  decision- 
making, differentiated  staffing,  career 
ladder  programs). 

6.  Ways  for  schools  to  find, 
understand,  and  use  researdi  and 
practice-based  knowledge  more 
effectively  in  local  improvement 
initiatives  (e.g.,  development  of  local 
problem-solving  capacity,  diagnosing 
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readiiiMa  for  change,  im{rieinentiiig  and 
aatetaiiig  rtMarch-baMd  improvement). 

7.  More  efiiective  strategies  to  assess 
student,  taacher  or  sdio^  indicators  of 
excellence  (e.gn  student  testfaig 
strategies,  measurement  of  addevement 
of  school-wide  obfectives,  teacher 
performance  assessment). 

Invitation  To  Comment-  faiterested 
persons  are  invited  to  submit  comments 
and  reoommendatiaos  regarding  the 
proposed  pitority. 

All  comments  submitted  in  respraise 
to  this  proposed  priority  will  be 
available  fior  public  inspection,  during 
and  after  the  comment  period,  between 
the  hours  of  8:30  ajn.  and  4 A)  p jn., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Appiicabie  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74, 75,  77, 8a  81,  and  85; 
and  (b)  the  regulations  for  this  program 
in  34  CFR  Part  70a 

Program  Authority:  20  U.S.C.  1221e. 
Dated:  Inly  17, 1888 
Laura  F.^Cavant, 

Secretary  ofBducotiori. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.1171C;  Educational  Research  Grant 
Program] 

[FR  Doc.  ae-iaa02  Filed  8-8-ae:  8>4S  am] 


DEPARtyENT  OF  ENERGY 

Intent  to  Makt  a  Nonoompatitiv* 
Financial  AssManca  Award;  Colorado 
School  of  Minos 

AOENCv:  U.S.  Department  of  &iergy. 
action:  Notice  of  intent  to  make  a 
noncompetitive  financial  assistance 
award. 

SUiMAiir.  DOE  announces  that, 
pursuant  to  10  CFR  eoa7  (b)(2)(i)(B]  and 
(D),  competition  for  a  grant  has  been 
restricted  to  the  Colorado  School  of 
Mines  (CSM),  to  CMidnct  a  summer 
Energy  and  Minerals  Field  Institute 
which  will  promote  a  better 
understanding  of  energy  and  minerals 
issues  and  problem  areas  by  the 
participants  and  add  significantly  to 
their  capability  to  analyze  energy  issues 
relating  to  one  of  dw  most  important 
energy-producing  regimis  in  the  Nation. 

Sc^te:  This  grant  will  provide 
assistance  required  to  support  the 
Colorado  School  of  Mines  twelfdi 
annual  Summer  Flekl  Institute:  to 
provide  funding  for  July  and  August  1980 
sessions. 

EligibHity:  The  summer  institute 
would  be  conducted  by  the  Colorado 


School  of  Mbies  ushig  its  own  resources: 
however,  DOE  support  of  this  activity 
would  enhance  the  public  benefits  to  be 
derived  and  DOE  knows  of  no  other 
entity  which  is  conducting  or  is  planning 
to  conduct  such  an  activity.  The 
Colorado  School  of  Mines  is  a  non-profit 
institution  with  exclusive  domestic 
capability  to  perform  this  activity 
successfully.  Eleven  years  of  previous 
experience  in  condacting  the  summer 
institute  has  given  CSM  a  capability  that 
is  currently  unique.  Therefore,  DOE  has 
determined  that  it  is  appropriate  to  be 
noncompetitive  in  its  solicitation. 

The  term  of  this  grant  shall  be  one 
year  from  the  effecCve  date  of  award. 

FON  nMTNEII  INFORMATION  CONTACT: 

Mr.  Steve  Witt  U.S,  Department  of 

Energy,  1000  Independence  Avenue, 

SW.,  Washington.  OC  20585  (202)  586- 

1570. 

Tliomas  S.  Keefe, 

Director.  Contract  Optrations  Division  'B', 

Office  of  Procurement  Operations. 

[FR  Doc.  80-18628  FUad  8-8-88;  8:45  am] 

SNJUNQ  CODE  •4MHI1-M 


Offica  for  Aaaistant  S«cr«tary  for 
Intamational  Affalfs  and  Energy 
Emarganciea,  Proposed  Subsequent 


Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Agreemeat  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  the  Republic  of  Indonesia  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above-mentioned 
agreement  involve  approval  of  the 
following  sales:  Costract  Number  S-IE- 
9,  for  the  sale  of  149.966  grams  of 
uranium  depleted  in  the  isotope 
uranium-235,  233.174  grams  of  natural 
uranium,  and  3.003  grams  of  uranium 
enriched  to  an  average  of  23.286  percent 
in  the  isotope  uranium-235  for  use  as 
standard  reference  materials  by  die 
National  Atomic  Energy  Agency  of 
Indonesia. 

Contract  Number  S-IE-10,  for  the  sale 
of  1  gram  of  uranium  depleted  in  the 
isotope  uranium-23S,  and  9.00  grams  of 
uranium  enriched  to  tm  average  of 
22.195  percent  in  the  isotope  uranium- 
235  for  use  as  standard  reference 
materials  by  the  National  Atomic 
Energy  Agency  of  Indonesia. 

Contract  Number  S-IE-11,  for  the  sale 
of  149.966  grams  of  uranium  depleted  in 
the  isotope  uranium-235,  381.54  grams  of 
natural  uranium,  and  4.002  grams  of 
uranium  enriched  to  an  average  of 


17.463  percent  in  the  isotope  uranium- 
235  for  use  as  standard  reference 
materials  by  the  United  Nations 
Development  Program,  Jakarta, 
Indonesia. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  x>f  tS54,  as  amoided. 
it  has  been  determined  that  these 
subsequent  arraugemeats  will  not  be 
inimical  to  the  commtm  defense  and 
security. 

These  subsequent  atrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Bietgy. 
Date:  August  3, 198a 
Richard  H.  waUanMoii. 

Deputy  Assistant  Secretary  for  biterttational 

Affairs. 

[FR  Doc.  89-18627  FUed  8-8r88;  &-45  am] 

SttJJNQ  COOG  •4S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Prolect  No*.  2409-024,  at  aL] 

Hydroelectric  Applications  (Calaveras 
County  Water  Diatrlct,  at  aL); 
Applications  Filed  With  Itte 
Commission 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  240»-024. 

c.  Date  Filed:  June  2, 1989. 

d.  Applicant:  Calaveras  County  Water 
District. 

e.  Name  of  Project  North  Fork 
Stanislaus  River,  Hydroelectric  Project. 

f.  Location:  On  the  Nbrth  Fork 
Stanislaus  River,  Stanislaus  River, 
Highland  Creek,  Beaver  Creek,  Silver 
Creek,  and  Duck  Creek  in  the  Counties 
of  Calaveras,  Alpine,  and  Tuolomne, 
Cahfomia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-B25(r). 

h.  Applicant  Contact  Mr.  Hari  Modi, 
Project  Director,  Northern  California 
Power  Agency,  180  Cirby  Way, 
Roseville,  CA  95678  (916)  7B1-4204. 

i.  FERC  Contact:  Ken  Fearon,  (202) 
376-0789. 

j.  Comment  Date:  September  13, 1989. 

k.  Description  ofAnwndment  The 
amendment  of  license  proposes  to 
increase  the  rated  capacity  of  Uie 
generating  units  at  the  CoUierville 
Powerhouse  from  the  authorized 
capacity  of  205.2-^«W  to  256.fr-MW.  The 
applicant  intends  to  utilize  the  run-off 
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between  Spicer  Meadow  and  McKays 
Point  Diversion  Dam,  or  additional 
releases  from  Spicer  Meadow  Dam 
when  the  run-off  does  not  provide 
sufficient  flows,  to  generate  the 
additional  capacity. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

2a.  Tale  of  Application:  Surrender  of 
License. 

b.  Project  No.:  4369-009. 

c.  Date  Filed:  June  5, 1989. 

d.  Applicant  City  of  Anoka. 

e.  Name  of  Project-  Coon  Rapids  Dam. 

f.  Location:  In  Anoka  and  Hennepin 
Counties,  Minnesota,  on  the  Mississippi 
River. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Marie  Nagel. 
City  Manager,  City  of  Anoka, 
Miimesota,  2015  First  Avenue,  Anoka, 
MN  55303,  (612)  421-«630. 

i.  FERC  Contact  Ma^  Nowak,  (202) 
376-9634. 

j.  Comment  Date:  September  7, 1989. 

k.  Description  of  Project  The  license 
for  this  project  was  issued  on  May  29, 
1987,  for  an  installed  capacity  of  10.4 
megawatts.  The  licensee  states  that  it 
has  determined  that  the  project  would 
be  economically  infeasible.  No 
construction  has  commenced  at  the 
project  site. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
and  D2. 

3a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  7806-012. 

c.  Date  Filed:  June  16, 1989. 

d.  Applicant-  Richard  J.  Wilkinson  and 
Georgenia  M.  Wilkinson. 

e.  Name  of  Project  Prospect  Creek. 

f.  Location:  On  the  licensee's  land  on 
Prospect  Creek  in  Sanders  County, 
Montana  near  the  town  of  Thompson 
Falls.  T21N  R29W,  section  18. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Richard  J.  and 
Georgenia  M.  Wilkinson,  P.O.  Box  848. 
Thompson  Falls,  MT  59873. 

i.  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely  at  (202)  376-1660. 

j.  Comment  Date:  September  7, 1989. 

k.  Description  of  Proposed  Action: 
The  proposed  project  for  which  the 
Ucense  is  being  surrendered  would  have 
consisted  of:  (1)  a  10-foot-high,  50-foot- 
long  reinforced  concrete  diversion  dam 
at  elevation  2,555  feet;  (2)  a  e-foot- 
diameter,  4,170-foot-long  penstock;  (3)  a 
powerhouse  containing  two  generating 
units  with  a  combined  capacity  of  2,900 
kW;  (4)  a  taihace;  (5)  2.4-kV  generator 
leads;  (6)  a  2.4/4.ie-4cV  step-up 
transformer  (7)  a  200-foot-long,  4.16-4cV 


transmission  line  tying  into  an  existing 
Montana  Power  Company  line;  and  (7) 
appurtenant  facilities. 

The  licensee  states  that  the  project  is 
not  financially  feasible  at  this  time. 
Construction  of  the  project  has  not 
begun. 

L  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

4a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  8357-008. 

c.  Date  Filed:  June  30, 1989. 

d.  Applicant  Al  Forward  (transferor) 
and  Highland  Hydro  Construction,  Inc. 
(transferee). 

e.  Name  of  Project  Ponderosa /Bailey 
Creek. 

f  Location:  On  Bailey  Creek,  near 
Manton  in  Shasta  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Al  Forward,  Rt. 
1,  Box  325,  Manton,  CA  96059.  Merie 
Williams,  Vice  President,  Highland 
Hydro  Construction,  Inc.,  2576  Hartnell 
Avenue,  Redding,  CA  96022,  (916)  222- 
1414. 

i.  FERC  Contact  Ms.  Deborah  Frazier- 
Stutely  at  (202)  376r-1669. 

j.  Comment  Date:  September  5, 1989. 

k.  Description  of  Transfer  On  June  14, 
1985,  a  minor  Ucense  was  issued  to  Al 
Forward  for  the  construction,  operation, 
and  maintenance  of  the  Ponderosa/ 
Bailey  Creek  Project  No.  8357.  Mr.  Al 
Forward  has  proposed  to  transfer  the 
license  to  Highland  Hydro  Construction. 
Inc. 

The  transferee  is  a  private  corporation 
organized  under  the  laws  of  the  State  of 
California. 

The  licensee  certifies  that  it  has  fully 
complied  with  the  terms  and  conditions 
of  its  license,  as  amended,  and  obligates 
itself  to  pay  all  annual  charges  accrued 
under  the  license  to  the  date  of  the 
transfer.  The  transferee  accepts  all  the 
terms  and  conditions  of  the  license  and 
agrees  to  be  bound  by  them  to  the  same 
extent  as  though  it  was  the  original 
licensee. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C. 

5a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  9214-005. 

c.  Date  Filed:  June  14, 1989. 

d.  Applicant  Prove  Hydro  Associates. 

e.  Name  of  Project  Murdock  Dam 
Hydro  Project 

f .  Location:  On  Prove  River  in  Utah 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact  Domonique 
Dame,  1900  L  Street,  N.W.,  Suite  608, 
Washington,  DC  20036. 


i.  FERC  Contact  Nanzo  T.  Coley.  (202) 
376-0416. 

j.  Comment  Date:  September  0, 1980. 

k.  Description  of  Proposed  Action: 
The  license  to  be  surrendered  would 
have  included  a  project  consisting  of  (1) 
a  60-inch-diameter,  6-foot-long  penstock: 
(2)  a  poweriiouse  with  an  instaUed 
capacity  of  200  kW  under  a  head  of  23 
feet;  (3)  a  tailrace  returning  the  flow  to 
the  Prove  Riven  (4)  an  underground 
12.&-4(V  transmission  line,  about  100  feet 
long:  and  (5)  appurtenant  facilities,  llie 
applicant  estimates  the  average  annual 
energy  output  at  1,178,373  kWh.  Energy 
produced  at  the  project  would  have 
been  sold  to  Utah  Power  and  Light 
Company 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C, 
&D2. 

6a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  9765-001. 

c.  Date  filed:  February  16, 1989. 

d.  Applicant  Ramah  Energy,  Inc. 

e.  Name  of  Project  Big  Sand  Wash 
Dam. 

f.  Location:  On  Big  Sand  Wash,  a 
tributary  of  Dry  Gulch  Creek,  a  tributary 
of  the  Duchesne  River,  in  Duchesne 
County,  Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  791(a)-825(r). 

h.  Applicant  Contact  Mr.  James  F. 
Smith,  President  Ramah  Energy.  Inc., 
291  East  200  North,  Roosevelt  UT  84066. 

i.  FERC  Contact-  Michael  Spencer  at 
(202)  376-1669. 

j.  Comment  Date:  September  6, 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the  Big 
Sand  Wash  Dam  and  Reservoir,  owned 
by  the  Utah  Board  of  Water  Resources 
and  operated  and  maintained  by  the 
Moon  Lake  Water  Users  Association, 
and  would  consist  of:  (1)  the  existing 
earthfill  dam,  112  feet  high  and  795  feet 
long,  with  a  crest  elevation  at  5.892  feet 
m.s.l.;  (2)  a  reservoir  having  a  capacity 
of  12,050  acre-feet  at  spillway  elevation 
of  5,885  feet  m.s.l.;  (3)  a  new  penstock 
utilizing  the  existing  40-inch-diameter 
outlet  works  conduit;  (4)  a  new 
powerhouse  containing  two  generating 
units  with  a  combined  capacity  of  800 
kW  operating  under  an  average  head  of 
66.5  feet  (5)  a  tailrace  returning  flow  to 
the  stream  a  short  distance  downstream 
from  the  dam;  (6)  a  new  13.8-kV 
transmission  line,  about  one  half  mile 
long;  and  (7)  appurtenant  facilities.  The 
applicant  estimates  that  the  average 
annual  energy  output  would  be  2,211,149 
kWh  and  the  total  cost  of  construction 
would  be  $429,150. 

1.  Purpose  of  Project  Project  power 
would  be  sold  to  the  Moon  Lake  Electric 


I 
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Aaaodation  and/or  Utah  Povver  &  light 
Company. 

m.  This  notice  also  consists  of  the 
following  ^andard  paragraphs:  A3,  AS^ 
B,  C,  andDl. 

7a.  Type  of  Piling:  Exemption  (5-MW 
or  less]. 

b.  Project  No.:  10610-000. 

c.  Date  Piled:  May  27, 1988. 

d.  Applicant  Trout  Creek,  Inc. 

e.  Name  of  Project  Trout  Creek 
Hydroelectric  Project 

f.  Location:  On  Thrat  Creek  near  the 
town  of  Thatcher,  in  Caribou  County, 
Idaho. 

g.  Filed  Pursuant  to:  Section  408  of -the 
Energy  Security  Act  of  1980.  U.S.C  2706 
and  2706  as  amended. 

h.  Applicant  Contact  John  C. 
Arkoosh.  P.O.  Box  32.  Gooding.  ID  83330 
(208)934-8401. 

i.  FERC  Contact  Thomas  Dean,  (202) 
376-9562. 

j.  Comment  Date:  September  5. 1989. 

k.  Description  of  project  The 
proposed  project  would  ctmsist  of:  (1)  an 
existing  diversion  structure  at  elevation 
5.075  feet  msl;  (2)  a  4-foot-deep,  12-foot- 
wide,  1,400-foot-long  earthen  canal;  (3)  a 
3e-inch-diameter.  7S0-foot-long  pipeline 
leading  to;  (4)  a  powerhouse  containing 
a  single  generating  unit  with  an  installed 
capacity  of  330  kilowatt;  (5)  a  100-fbot- 
long  tailrace;  and  (6)  a  0.25-mile-long. 
three  phase  transmission  line.  The 
applicant  estimates  the  average  annual 
energy  generation  to  be  1.800  MWh. 

1.  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility  to  Utah  Power  and 
Light  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9. 
E  C,  and  D3a. 

8a.  Type  of  Filing:  Exemption  (5-MW 
or  less). 

b.  noject  Na:  10611-OOa 

c.  Date  Filed:  May  27, 1988. 

d.  Applicant  Whiskey  Creek,  Inc. 

e.  Name  of  Project  Whiskey  Creek 
Hydroelectric  Project 

f .  Location:  On  Whiskey  Creek  near 
the  town  of  Thatcher,  in  Caribou 
County.  Idaho. 

g.  Filed  Pursuant  to:  Section  408  of  the 
Energy  Security  Act  of  1980,  U.S.C  2705 
and  2708  as  amended. 

h.  Applicant  Contact  John  C 
Arkoosh,  P.O.  Box  32,  Gooding,  ID  83330 
(208)  934-8401. 

i.  FERC  Contact  Thomas  Dean.  (202) 
376-8562. 

j.  Comment  Date:  September  5. 1988. 

k.  Description  of  project  The 
proposed  project  would  consist  of:  (1)  an 
existing  diversion  structure  at  elevation 
5,110  feet  msl;  (2)  a  36-inch^ameter, 
1,650-Iong  pipeline  leading  to;  (3)  a 
poweihouse  containing  a  single 


generating  unit  with  an  installed 
capacity  of  480  kilowatt;  (4)  a  100-foot- 
long  tailrace;  and  (5)  a  0.25-mile-long, 
three  phase  transmlKion  line.  The 
applicant  estimates  the  average  annual 
energy  generation  to  be  2,400  MWh. 

L  Purpose  of  Project  Applicant 
intends  to  sell  the  power  generated  from 
the  proposed  facility  to  Utah  Power  and 
Light  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
B.  C,  and  D3a. 

Oa.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  10689-000. 

c.  Date  Filed:  November  4, 1988. 

d.  Applicant  Massachusetts  Water 
Resources  Authority,  Waterworks 
Division. 

e.  Name  of  Project  Oakdale  Pow» 
Plant  Project 

f.  Location:  On  the  Quabbin  Pressure 
Aqueduct  at  the  Wachusett  Reservoir  in 
Worcester  County,  Massachusetts. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r]. 

h.  Applicant  Contact  Mr.  William  A 
Brutsch,  Massachusetts  Water 
Resources  Authority,  Waterworks 
Division,  100  First  Avenue,  Charlestown 
Navy  Yard,  Boston,  MA  02129  (617) 
242-6000. 

i.  FERC  Contact  Bd  Lee.  (202)   376- 
5786. 

j.  Comment  Date:  September  5, 1989. 

k.  Description  of  Project  The  existing 
operating  project  consists  of:  (1)  one 
turbine-generator  rated  at  3.500  kW;  and 
(2)  appurtenant  facilities.  The  project 
generates  an  average  of  13.000  MWh 
annually.  The  project  is  owned  by  the 
Metropolitan  District  Commission.  The 
project  is  operated  and  maintained  by 
the  applicant 

L  Purpose  of  Project  Project  power 
would  continue  to  be  sold  to  the  New 
England  Power  Company  and  Boston 
Edison  Company. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
fi,  C,  D3b. 

10a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  10749-000. 

&  Date  Filed:  Maich  13, 1989. 

d.  Applicant  Iowa  Hydropower 
Development  Corporation. 

e.  Name  of  Project:  Saylorville. 

f.  Location:  On  the  Des  Moines  River 
in  Polk  County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-a25(r). 

h.  Applicant  Contact  Mr.  Justin 
Rundle,  708  Iowa  Avenue,  Iowa  City,  lA 
52240  (319)  337-987«. 

i.  FERC  Contact  Charles  T.  Raabe. 
(202)  37e-077& 

].  Comment  Date:  September  11, 1988. 


k.  Description  of  Project  The 
proposed  project  would  ntilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Saylorville  Dam  and  Reservoir  and 
would  consist  of:  (1)  a  proposed  sii^on 
penstock;  (2)  a  proposed  powerhouse 
containing  two  generating  units  having  a 
total  installed  capacity  of  12,480-kW;  (3) 
a  proposed  tailrace;  (4)  a  proposed  short 
overhead  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  the  average  annual  generation 
would  be  30.60  GWh.  The  cost  of  the 
studies  to  be  performed  under  the  terms 
of  the  permit  would  be  915,000. 

1.  This  notice  also  consists  of  die 
following  standard  paragraphs:  AS,  A7, 
A9,  AlO,  B.  C  &  D2. 

11a.  Type  of  Applicatiori:  Preliminary 
Permit 

b.  Project  No.:  10779-000. 

c.  Date  Filed:  May  15. 1989. 

d.  Applicant  Flannagan  Power 
Company. 

e.  Name  of  Project  Flannagan  Dam 
Project 

f.  Location:  On  the  Pound  River  near 
Clintwood,  Dickenson  County.  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-826(r). 

h.  Applicant  Contact  Mr.  Richard  E. 
Kessel,  Sithe  Energies  USA  135  East 
57th  St.  23rd  Floor.  New  York,  NY  10022 
(212)  755-7300. 

i.  FERC  Contact  Michael  Dees  (202) 
376-9414. 

j.  Comment  Date:  September  7, 1989. 

k.  Description  of  Project  The 
proposed  project  would  utilize  the 
existing  Corps  of  Engineers'  Flannagan 
Dam  and  reservoir  and  would  consist  of: 
(1)  an  existing  intake  structure  and 
tunnel;  (2)  a  proi>osed  penstock  10  feet 
in  diameter  and  275  feet  long;  (3)  a 
proposed  poweihouse  housing  two 
hydropower  units  rated  at  3.5MW  each; 
(4)  a  proposed  09-kV  transmission  line 
three  miles  long;  and  (5|  aiqrartenant 
facilities.  The  estimated  annual  energy 
production  is  19  GWh.  Project  energy 
would  be  sold  to  a  utility  company. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  wder  the 
preliminary  permit  wotid  be  $100,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B.  C.  and  D2. 

12a  Type  of  Application:  Pre]haiaaTy 
Permit 

b.  Project  No.:  10781-000. 

c.  Date  filed:  May  22, 1988. 

d.  Applicant  Dahlbeig  Light  and 
Power  Company. 

e.  Name  of  Project  Qrienta  Water 
Power  Project 

f.  Location:  On  die  Iron  River,  in 
Bayfield  County,  Wisconsin. 
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g.  Filed  Pursuant  to:  Federal  Power 
Act  18  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact  Mark  F. 
Dahlberg,  President  Dahlberg  Light  and 
Power  Company.  104  South  Pine  Street 
P.O.  Box  8.  Grantsburg,  Wisconsin 
54840-0008  (715)  463-5371. 

i.  FERC  Contact  Mary  Nowak  (202) 
378-9634. 

j.  Comment  Date:  September  7, 1989. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 
following  facilities:  (1)  an  existing 
concrete  gravity  dam  15  feet  high  and 
240  feet  long;  (2)  a  proposed  reservoir 
with  a  surface  area  of  133  acres  and  a 
total  storage  capacity  of  370  acre-feet  at 
a  crest  elevation  of  865.3  feet  mean  sea 
level;  (3)  an  existing  penstock  103  feet 
long  and  7  feet  in  diameten  (4)  a 
reconstructed  powerhouse  containing 
one  generating  unit  at  a  total  installed 
capacity  of  800  kilowatts;  and  (5) 
appurtenant  faciUties.  Tlw  existing  dam 
is  owned  by  Dahlberg  Light  and  Power 
Company.  The  applicant  estimates  that 
the  cost  of  the  studies  under  permit 
would  be  about  $25,000.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  2.714.240 
kilowatthours. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  AS.  A7. 
A9.  AlO.  B.  C,  and  D2. 

13a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No..-10767-WO. 

c.  Date  Filed:  June  1, 1989. 

d.  Applicant  Pacific  Hydro.  Inc. 

e.  Name  of  Project  McLeod  Ridge 
Hydroelectric  Project 

f.  Location:  On  North  Fork  of  the 
Snoqualmie  River  in  King  County, 
Washington,  near  the  town  of  North 
Bend.  T24  N.  Ranges  8E  and  9E,  sections 
24  and  25. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)  825(r). 

h.  Applicant  Contact  Lonnie  Covin. 
Project  Manager,  Pacific  Hydro,  Inc.. 
1422  I30th  Ave..  NE.  Bellevue.  WA 
98005.  Frank  Frisk,  Jr..  Attomey-at-Law. 
Pacific  Hydro.  Inc..  1054  31st  St..  N.W.. 
2nd  Floor.  Washington.  DC  20007;  Mr. 
Harry  Hall.  Pacific  Hydro.  Inc.  50/ll6tii 
Nortii  Avenue  S.R.  Suite  201.  Bellevue, 
WA  98004. 

i.  Commission  Contact  Ms.  Deborah 
Frazier-Stutely  (202)  376-1669. 

j.  Comment  Date:  September  6, 1988. 

k.  Description  of  Project  The 
proposed  project  would  consist  ofi  (1)  an 
11-foot-high.  180-foot-long  ogee  spillway 
diversion  dam  at  elevation  949  feet  (2)  a 
23-foot-high  150-foot-long  earthfill 
embankment  at  elevation  961  feet  (3)  a 
7.870-foot-long  tunnel;  (4)  a  10-foot- 
diameter  penstock  bifurcating  into  hvo 
7-foot-aiameter  penstocks;  (5)  a 


powerhouse  to  contain  one  or  two 
generating  units  with  an  installed 
capacity  of  25.000  kW  producing  an 
average  annual  energy  output  of  12a400 
MWh  (6)  a  60-foot-long  tailrace;  (7)  a 
1,950-foot-Iong  transmission  line  tying 
into  the  proposed  Black  Creek  Project 
line  (FERC  No.  6221);  and  (8)  tiiree 
access  roads  for  the  purpose  of  project 
construction  and  operation. 

The  applicant  estimates  that  the  cost 
of  the  studies  to  be  conducted  under  the 
preliminary  permit  would  be  $300,000. 
and  that  no  new  access  road  would  be 
needed  to  conduct  the  studies. 

1.  Purpose  of  Project  Project  power 
would  be  sold  to  Puget  Power  or  another 
utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO,  B,  C  and  D2. 

14a.  Type  of  Application-.  Preliminary 
Permit 

b.  Project  No.:  10792-000. 

c.  Date  Filed:  June  5, 1989. 

d.  Applicant  Monia  Hydro 
Corporation. 

e.  Name  of  Project  Monticello  Mill 
Dam  Project. 

f.  Location:  On  Maquoketa  River  Near 
Monticello,  Jones  County,  Iowa. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-«25(r). 

h.  Applicant  Contact  Mr.  Thomas 
Wilkinson,  7W  Higley  Bldg.,  P.O.  Box 
1968,  Cedar  Rapids,  lA  52406  (319)  36&- 
4990. 

i.  FERC  Contact  Ed  Lee  (202)  376- 
5786. 

j.  Comment  Date:  September  15. 1989. 

k.  Description  of  Project  The 
proposed  project  would  consist  of:  (1)  an 
existing  43.4-foot-long  and  16-foot-high 
concrete  dam;  (2)  a  40-acre  reservoir  (3) 
a  new  powerhouse  housing  one  310-kW 
generator,  (4)  a  l,800.foot-long,  36k-V 
transmission  line;  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  average  annual  generation  would  be 
1,367  MWh.  The  cost  of  the  wofk  and 
studies  to  be  performed  under  the  permit 
would  be  $27,00a  The  site  is  owned  by 
the  Jones  County  Conservation  Board, 
Center  Junction.  lA  52212.  The  applicant 
estimates  that  the  power  generated 
would  be  sold  a  local  utility  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B.  C,  and  D2. 

15a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  10794-000. 

c.  Date  Filed:  June  5. 1989. 

d.  Applicant  Maria  Hydro 
Corporation. 

e.  Name  of  Project  Marble  Rock  Mill 
Dam  Project 

f.  Location:  On  the  Shell  Rock  River 
near  Marble  Rock,  Floyd  County,  Iowa. 


g.  Filed  Pursuant  ttx  Federal  Power 
Act  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact  Mr.  Thomas 
Wilkinson,  700  Higley  Bldg.,  P.O.  Box 
1968,  Cedar  Rapids.  lA  52406  (319)  366- 
4990. 

i.  FERC  Contact  Ed  Lee  (202)  376- 
5786. 

j.  Comment  Date:  September  15. 1989. 

k.  Description  of  Project  TTie 
proposed  project  would  consist  of:  (1)  an 
existing  160-foot-long  and  15-foot-high 
concrete  dam;  (2)  an  55-acre  reservoir 
(3)  a  new  poweriiouse  containing  a 
single  658-4cW  generator  (4)  a  50-fbot- 
long.  13.8-kV  transmission  line;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  average  annual 
generation  would  be  3.828  MWh.  The 
cost  of  the  work  and  studies  to  be 
performed  under  the  permit  would  be 
$27,000.  The  site  is  owned  by  die  City  of 
Marble  Rock.  lA  50616.  The  applicant 
estimates  that  the  power  generated  will 
be  sold  to  a  local  utility  company. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

Standard  Paragraphs:  A3. 
Development  Application— Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
coment  date  for  the  particular 
application.  Applications  for  preliminary 
permits  will  not  be  accepted  in  response 
to  this  notice. 

A5.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  par.ticular 
application  (see  18  CFR  4.38). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  die 
competing  preliminary  permit 
application  no  later  Uian  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  witii  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A6.  Preliminary  Permit— Any  qualified 
devfilopment  applicant  desning  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
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the  particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no  later 
than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
appUcation  must  conform  with  18  CFR 
4.30(b]  [1]  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  include  an 
unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  (1)  a  preliminary  permit 
application  or  (2)  a  development 
application  (specify  which  type  of 
application),  and  be  served  on  the 
appUcant(s)  named  in  this  public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Docyments — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST',  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  die  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission.  825  North  Capitol 
Street  NE..  Washington,  D.C.  20428.  An 


additional  copy  must  be  sent  to  Dean 
Shumway,  Director,  Division  of  Project 
Review,  Federal  Energy  Regulatory 
Commission,  Room  203-RB,  at  the 
above-mentioned  address.  A  copy  of 
any  notice  of  intent  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Dl.  Agency  Comments— States, 
agencies  established  pursuant  to  federal 
law  that  have  the  authority  to  prepare  a 
comprehensive  plan  for  improving, 
developing,  and  conserving  a  waterway 
affected  by  the  project,  federal  and  state 
agencies  exercising  administration  over 
fish  and  wildlife,  flood  control, 
navigation,  irrigation,  recreation, 
cultural  or  other  relevant  resources  of 
the  state  in  which  the  project  is  located, 
and  affected  Indian  tribes  are  requested 
to  provide  comments  and 
recommendations  for  terms  and 
conditions  pursuant  to  the  Federal 
Power  Act  as  ameoded  by  the  Electric 
Consumers  Protection  Act  of  1986,  the 
Fish  and  Wildlife  Coordination  Act,  the 
Endangered  Species  Act  the  National 
Historic  Preservation  Act  the  Historical 
and  Archeological  Preservation  Act  the 
National  Environmental  Policy  Act,  Pub. 
L.  No.  88-29,  and  other  applicable 
statutes.  Recommended  terms  and 
conditions  must  be  based  on  supporting 
technical  data  filed  with  the 
Commission  along  with  the 
recommendations,  in  order  to  comply 
with  the  requirement  in  Section  313(b)  of 
the  Federal  Power  Act  16  U.S.C.  Section 
8251(b),  that  Commission  findings  as  to 
facts  must  be  supported  by  substantial 
evidence. 

All  other  federal,  state,  and  local 
agencies  that  receive  this  notice  through 
direct  mailing  from  the  Commission  are 
requested  to  provide  comments  pursuant 
to  the  statutes  listed  above.  No  other 
formal  requests  will  be  made.  Responses 
should  be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  license.  A 
copy  of  the  apphcation  may  be  obtained 
directly  from  the  applicant.  If  an  agency 
does  not  respond  to  the  Commission 
within  the  time  set  for  filing,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  response  must  also 
be  sent  to  the  Applicant's 
representatives. 

D2.  Agency  Comments — ^Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  oy  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comment!  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 
representatives. 

D3a.  Agency  Comments — ^The  U.S. 
Fish  and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  and  the  State 
Fish  and  Game  agency(ies)  are  required, 
for  the  purposes  set  forth  in  Section  408 
of  the  Energy  Security  Act  of  1980,  to  file 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  state  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
days  from  the  date  of  issuance  of  this 
notice,  it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Apphcant's  representatives. 

Dated:  August  3, 1989,  Washington,  DC. 
Lois  D.  CasheU, 


Secretary. 

[FR  Doc.  8»-18556  Filed  6-8-89;  8:45  am] 

BILUNO  COOE  6717-01-11 

[Docket  No.  CP87-164-005  et  at] 

Great  Lakes  Gas  Transmission  Co., 
Petition  To  Amend 

August  2, 1989. 

In  the  matter  of  Dockat  Nos.  CP87-164- 
005  ».  CP87-474-006,  CP88-307-005,  CP88- 
310-003,  and  CP88-599-M2. 

Take  notice  that  on  July  19, 1989, 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building,  Deti-oit,  Midugan  48226,  filed 
in  Docket  Nos.  CP87-164-005,  CP87-474- 
006,  CP88-307-005,  CP88-310-003  and 
CP8&-599-002,  a  petition  to  amend  the 
orders  issued  in  Docket  Nos.  CP87-164- 
000,  CP87-474-000,  CP88-307-000,  CP88- 
31(M)00,  and  CP88-599-O00,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  so 
as  to  continue  the  transportation  of 
natural  gas,  on  an  interruptible  basis,  for 
its  respective  customers  in  the  above 
mentioned  dockets,  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 


'  These  proceedings  are  not  consolidated. 
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on  file  with  the  Commission  and  open  to 
public  inspection. 

Great  Lakes  states  that  in  each  of  the 
above-referenced  proceedings,  the 
Commission  issued  an  order  authorizing 
Great  Lakes  to  transport  natural  gas  for 
a  particular  cu'cmer,  on  an 
interruptible  basis,  for  a  term  of  the 
earlier  of  one  year  from  the  date  of  such 
order,  or  the  date  that  Great  Lakes 
accepts  a  blanket  certificate  issued  by 
the  Commission  pursuant  to  Part  284  of 
its  Regulations.  Great  Lakes  further 
states  that  each  of  these  customers  has 
entered  into  arrangements  with  Great 
Lakes  for  continuation  of  the  subject 
servicps,  as  described  below.  Great 
Lakes  indicstcs  that  no  new  facilities 
would  'oe  required  to  provide 
continuation  of  the  proposed  services. 

Great  Lakes  states  that  the  specifics 
of  each  of  the  proceedings  is  as  follows: 

a.  CP88-310-000:  Under  tiie 
ccntractual  arrangements  between 
Great  Lakes  and  Peoples  Natural  Gas 
Company,  a  Division  of  UtiliCorp  United 
Inc.  (Peoples),  Great  Lakes  states  that  it 
is  authorized  to  transport  up  to  100000 
Mcf  per  day  of  gas  dimng  the  Winter 
Period  (October  through  April),  and  up 
to  30,000  Mcf  per  day  during  the  Summer 
Period  (May  tiirough  September)  from  a 
point  on  the  international  border 
between  the  United  States  and  Canada, 
near  Emerson,  Manitoba  (Emerson 
Receipt  Point)  to  a  point  near  Carlton, 
Minnesota  (Carlton  Delivery  Point), 
where  the  facilities  of  Great  Lakes 
interconnect  with  those  of  Northern 
Natural  Gas  Company.  The 
Commission's  October  5, 1988  order, 
issued  in  Docket  No.  CP88-310-000, 
limited  the  term  of  the  authorization  as 
discussed  above,  it  is  stated.  Great 
Lakes  indicates  that  Peoples  has 
requested  that  the  ti-ansportaUon 
arrangements  continue  for  an  additional 
year,  to  October  5, 1990,  as  originally 
contemplated  by  the  parties. 

b.  Docket  No.  CP87-164-000:  Under 
the  contractual  arrangements  between 
Great  Lakes  and  Southeastern  Michigan 
Gas  Company  (Southeastern).  Great 
Lakes  states  that  it  is  authorized  to 
transport  up  to  20,000  Mcf  of  gas  per  day 
from  the  Emerson  Receipt  Point  to  a 
point  near  Muttonville,  Michigan 
(Muttonville  Delivery  Point),  where  the 
facilities  of  Great  Lakes  interconnect 
with  those  of  ANR  Pipeline  Company 
(ANR  Pipeline).  The  Commission's 
December  10, 1988  order,  issued  in 
Docket  No.  CP87-164-003,  limited  the 
term  of  the  authorization  as  discussed 
above,  it  is  stated  Great  Lakes  indicates 
that  Southeastern  has  requested  that  the 
transportation  arrangements  continue, 
and  the  parties  have  entered  into  an 
Amendatory  Agreement  dated  April  21, 


1989  which,  inter  alia,  extends  such 
service  until  November  1. 1990.  and 
further  provides  for  extension  frcm 
contract  year  to  contract  year  thereafter, 
unless  terminated  by  either  party. 

c.  Docket  No.  CP87-474-000:  Under 
the  contractual  arrangements  between 
Great  Lakes  and  Ford  Motor  Company 
(Ford),  Great  Lakes  states  that  it  is 
authorized  to  transport  up  to  110,000 
Mcf  per  day  from  the  Emerson  Receipt 
Point  to  (1)  a  point  near  Farwell. 
Michigan  (Farwell  Delivery  Point)  where 
the  facilities  of  Great  Lakes  interconnect 
with  those  of  ANR  Pipeline;  (2)  a  point 
near  Belle  River  Mills,  Michigan  (Belle 
River  Mills  Delivery  Point]  where  the 
facilities  of  Great  La'<es  interconnect 
with  those  of  Michigan  Consolidated 
Gas  Company  (MichCon);  and  (3)  the 
Muttonville  Delivery  Point.  The 
Commission's  January  27, 1989  order. 
Issued  in  Docket  No.  CP87-474-002, 
limited  the  term  of  the  authorization  as 
discussed  above,  it  is  stated.  Great 
Lakes  indicates  that  Ford  has  requested 
that  the  transportation  arrangements 
continue  for  an  additional  year,  as 
origfnally  contemplated  by  the  parties. 

d.  Docket  No.  CP88-307-000:  Under 
the  contractual  arrangements  between 
Great  Lakes  and  Northern  States  Power 
Company  (NSP),  Great  Lakes  states  tiiat 
it  is  authorized  to  transport  up  to  30,000 
Mcf  per  day  from  the  Emerson  Receipt 
Point  to  Uie  Cariton  Delivery  Point.  The 
Commission's  October  31, 1988  order, 
issued  in  Docket  No.  CP8&-307-000, 
limited  the  term  of  the  authorization  as 
described  above,  it  is  stated.  Great 
Lakes  indicates  that  NSP  has  requested 
that  the  transportation  arrangements 
continue  for  an  additional  year,  to 
October  31, 1990,  as  originally 
contemplated,  it  is  stated.  Great  Lakes 
indicates  that  NSP  has  also  advised  that 
Uie  subject  gas  will  be  used  by  NSP  for 
its  own  system  sypply,  and  the  systcai 
supply  of  its  affiliated  company. 
Northern  States  Power  Company,  a 
Minnesota  corporation. 

e.  Docket  No.  CP88-595-000:  Under 
the  contractual  errangements  between 
Unicciy  Energy  Inc.  (Unicorp),  and 
Great  Lakes,  Great  Lakes  states  th.it  it  is 
authorized  to  tiensport  up  to  15,000  Mcf 
per  day  fi-om  the  Emerson  Receipt  Point 
to  (1)  tiie  Farwell  Delivery  Point  (2)  the 
Belle  River  Mills  Delivery  Point;  (3)  a 
point  near  Boyne  City,  Michigan  where 
the  facilities  of  Great  Lakes  interconnect 
with  those  of  MichCon;  and  (4)  a  point 
near  Fortune  Lake,  Michigan  where  the 
facilities  of  Great  Lakes  interconnnect 
with  those  of  ANR  Pipeline.  The  initial 
contractual  arrangements  provided  for  a 
contract  term  to  end  on  November  1st  of 
the  first  contract  year  and  to  be 
extended  fi-om  year  to  year  thereafter, 


unless  ternmiated  by  either  party,  it  is 
stated.  T'he  Commission's  February  17, 
1989  order,  issued  in  Docket  No.  CP88-  - 
599-O0O,  limited  the  term  of  the 
authorization  as  discussed  above,  it  is 
further  stated.  Great  Lakes  indicates 
that  Unicorp  has  requested  that  (Ij  the 
transportation  arrangements  continae  at 
originally  contemplated  by  the  parties, 
and  (2)  the  daily  contiract  quantity  be 
increased  to  75,000  Mcf  per  day.  Great 
Lakes  further  indicates  that  the  parties 
have  entered  into  an  Amendatory 
Agreement  dated  April  21, 1989,  which, 
inter  alia,  reflects  these  requests. 

Great  Lakes  states  that  the 
transportation  arrangements  between 
Great  Lakes  and  Southeastern,  Ford, 
Peoples,  NSP,  and  Unicorp,  are  filed, 
respectively,  as  Rate  Scheduled  T-19,  T- 
20,  T-21,  T-22,  and  T-23,  of  Great  Lakes' 
FERC  Gas  Tariff,  Original  Volume  No. 
21  and  such  Schedules  would  continue 
to  govern  the  services  for  which  a 
continuation  of  autJiorization  is  being 
requested  in  the  instant  application. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
August  23, 1989.  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20428,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regijlftions  under  the  Natural 
Gas  Act  (13  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
pioceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-18556  Filed  6-»-«9:  8:45  am] 

BILUNQ  CODE  67l7.0im| 


[Docket  Noft.  TA8S-4-37-G09  wid  RP89-1- 
012] 

Nortttwest  PfpeMne  Corp.;  Change  In 
FERC  Gas  Tariff 

August  2,  i9eq. 

Take  notice  that  on  July  28, 1988, 
Northwest  Pipeline  Corporation 
( "Northwest")  in  compliance  with  a 
Federal  Energy  Regulatory  Commission 
("Commission")  order  issued  July  11. 
1989  in  the  above-captioned  dockets. 


32090 


Federal  Regiater  /  Vol.  54.  No.  152  /  Wednesday.  August  9.  1989  /  Notices 


submitted  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  Tariff. 
Third  Substitute  Second  Amended 

Thirty-Ninth  Revised  Sheet  No.  10 

(Effective  April  1, 1988) 
Third  Substitute  Fourth  Amended 

Thirty-Ninth  Revised  Sheet  No.  10 

(Effective  June  1. 1988) 
Third  Substitute  Seventh  Amended 

Thirty-Ninth  Revised  Sheet  No.  10 

(Effective  July  1. 1988] 
Third  Amended  Substitute  Fortieth 

Revised  Sheet  No.  10  (Effective  July  3, 

1988) 
Third  Revised  Sheet  No.  11  (Effective 

October  1. 1988) 

Northwest  states  that  these  tariff 
sheets  reflect  the  recalculation  of  the 
PGA  surcharge  for  the  period  April  1 
through  September  30, 1988,  and  Third 
Revised  Sheet  No.  11  reflects  the 
restatement  of  the  Account  No.  191  net 
direct-bill  amount  pursuant  to  the  July 
11, 1989  order  in  the  above  referenced 
dockets. 

A  copy  of  this  filing  has  been  served 
on  all  parties  and  all  jurisdictional  sales 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington  DC  20428,  in  accordance 
with  Sections  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  shoiild  be 
filed  on  or  before  August  9, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

pil  Doc.  89-18559  Filed  8-8-89;  8:45  am] 
MUJNQ  CODE  nr-oi-H 


[Docket  No.  TQ8»-»-56-000] 

Valero  Interstate  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

August  2, 1989. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
July  31, 1989  tendered  for  filing  the 
following  tariff  sheets  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions. 


FERC  Gas  Tariff.  Ori^nal  Volume  No.  1 

13th  Revised  Sheet  No.  14.2 
FERC  Gas  Tariff.  Ori^nal  Volume  No.  2 

18th  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A. 

The  change  in  rates  to  Rate  Schedule 
S-l,  FERC  Gas  Tariff,  Original  Volume 
No.  2  includes  a  decrease  in  purchased 
gas  costs  of  $2.3843  per  MMBtu.  The 
change  in  rates  to  Rate  Schedule  S-3 
includes  an  increase  fai  purchased  gas 
cost  of  $.3247  per  MMBtu. 

The  proposed  effective  take  for  the 
above  filing  is  September  1. 1989.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  September  1, 
1989. 

Any  person  desiring  to  be  heard  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  ^|  385.215 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protest  should  be  filed  on  or  before 
August  9, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fUe  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  89-18560  Filed  ft-&-89;  8:45  am] 

BILLINQ  COOE  8717-0^4l 


[Docket  No.  RP8»-15a-000] 

Vesta  Energy  Corp.  v.  Williams  Natural 
Gas  Co.;  Notice  Granting  Waiver 

August  2, 1989. 

On  April  26, 1989,  Vesta  Energy 
Company  (Vesta)  filed  a  complaint 
against  Williams  Natural  Gas  Company 
(Williams)  in  the  above-referenced 
docket  alleging  that  Williams  unlawfully 
retained  quantities  of  Vesta's  gas  and 
improperly  assessed  imbalance  overrun 
penalties  against  Vesta.  On  June  28, 
1989,  Williams  filed  an  answer  in 
response  to  Vesta's  complaint.  On  June 
28, 1989,  Vesta  filed  a  letterwith  the 
Commission  requesting  that  it  be  given 
an  opportunity  to  respond  to  Williams' 
answer,  stating  that  Williams'  answer  is 
in  the  nature  of  a  motion  for  suqjmary 
disposition. 


To  the  extent  that  Williams'  filing  may 
be  construed  as  a  motion  for  summary 
disposition,  Vesta  is  granted  waiver  of 
the  rules  to  file  an  answer.  Vesta's 
answer  is  due  within  30  days  of  the 
issuance  of  this  notice. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  89-18557  Filed  8-8-69;  8:45  am] 

MLUNO  CODE  6717-01-H 


Office  of  Fossil  Energy 


[ERA  Docket  No.  Sa-OI-NQ] 

Project  Orange  Associates,  LP., 
Application  To  Amend  ■  Conditional 
Autiiorlzation  To  Import  Natural  Gas 
From  Canada  I 

agency:  Department  of  Energy.  Office  of 
Fossil  Energy. 

action:  Notice  of  application  to  amend 
a  conditional  order  granting  long-term 
authorization  to  import  natural  gas  fiom 
Canada.    

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  May  18,'  1989, 
of  an  application  filed  by  Project  Orange 
Associates,  LP.  (Project  Orange),  to 
amend  a  conditional  authorization  to 
import  natural  gas  from  Canada  granted 
by  the  Economic  Regulatory 
Administration  (ERA)  oa  October  17, 
1988,  in  DOE/ERA  Opinion  and  Order 
No.  274  (Order  274).  Project  Orange  is 
seeking  interim  authority  to  import 
interruptible  supplies  of  gas  through 
existing  pipeline  facilities  until  new 
facilities  to  accommodate  firm  deliveries 
are  built. 

Order  274  was  originally  issued  in 
ERA  Docket  No.  88-01-NG  to  G.A.S. 
Orange  Development,  Inc.  (1  ERA  Para. 
70,815).  Subsequently,  on  December  19, 
1988,  the  ERA  approved  the  transfer  of 
this  conditional  authority  to  Project 
Orange  (unnumbered  and  unpublished 
order).  Order  274  addressed  various 
non-environmental  issues  and  made 
initial  findings  regarding  these  issues. 
As  stated  in  Order  274,  the  conditional 
determination  is  to  be  reconsidered  after 
completion  of  the  environmental  review 
of  impacts  associated  with  construction 
and  operation  of  certain  pipeline 
facilities  proposed  by  Tennessee  Gas 
Pipeline  Company  (Tennessee)  to 
provide  firm  transportation  service  for 
the  gas  from  the  international  border 
near  Niagara  Falls,  New  York, 

On  January  6, 1989,  the  authority  to 
regulate  natural  gas  imports  and  exports 
was  transferred  from  the  ERA  to  FE. 
DOE  Delegation  Order  No.  0204-127 
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specifies  the  transferred  functions  (54 
FR  11436,  March  20. 1989). 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  8. 1989. 
FOR  FURTHER  INFORMATION: 
P.  J.  Fleming.  Office  of  Fuels  Programs. 

Fossil  Energy.  U.S.  Department  of 

Energy.  Forrestal  Building.  Room  3F- 

094, 1000  Independence  Avenue.  SW.. 

Washington.  D.C.  20585.  (202)  586- 

4819 
Diane  Stubbs.  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel, 

U.S.  Department  of  Energy,  Forrestal 

Building,  Room  6E-042, 1000 

Independence  Avenue.  SW.. 

Washington,  D.C.  20585.  (202)  586- 

6667. 

SUPPLEMENTARY  INFORMATION:  Project 

Orange  is  conditionally  authorized 
under  Order  274  to  import  up  to  120 
million  MMBtu  of  Canadian  gas  from 
Noranda.  Inc.  (Noranda).  over  a  term  of 
20  years  beginning  on  the  date  of  the 
initial  delivery.  The  gas  will  be  imported 
to  fuel  a  new  cogeneration  facihty  to  be 
built  in  Syracuse.  New  York.  In  the 
original  January  5, 1988,  import 
application,  the  commercial  operation 
date  of  the  cogeneration  plant  and  the 
date  on  which  initial  deliveries  would 
take  place  was  projected  to  be  June  30, 
1990.  The  commercial  operation  date  is 
now  scheduled  for  March  1, 1991.  The 
import  authorization  is  conditioned  upon 
completion  of  the  environmental  review 
of  certain  proposed  facilities.  The 
Federal  Energy  Regulatory  Commission 
(FERC)  has  the  lead  in  preparing  the 
environmental  analysis  of  the  additional 
transmission  facilities  proposed  by 
Tennessee  to  increase  its  system 
capacity.  The  capacity  increase  is 
necessary  to  transport  the  gas  for 
Project  Orange  on  a  firm  daily  basis 
from  Niagara  Falls  to  a  proposed 
interconnection  with  Project  Orange 
south  of  Syracuse  {FERC  Docket  No.  88- 
171-000).  After  the  FERC  has  completed 
its  environmental  analysis  and  the  DOE 
reviews  it  and  makes  its  own 
environmental  determination.  DOE 
would  issue  a  final  opinion  and  order. 

Project  Orange  indicates  in  its  present 
filing  before  FE  that  there  is  a  possibility 
that  Tennessee's  pipeline  e^qiansion 
may  not  be  accomplished  before  the 
cogeneration  plant  comes  on  line,  due  to 
the  uncertainties  of  when  the  FERCs 


enviroiunental  review  will  be  completed 
and  the  actual  timing  of  construction. 
Therefore,  it  has  arranged  interruptible 
transportation  on  existing  Tennessee 
pipeline  facilities  for  the  gas  purchased 
from  Noranda.  Project  Orange  requests 
that  Order  274  be  amended  to  authorize 
the  important  of  volumes  irom  Noranda 
utilizing  Tennessee's  existing  mainline 
capacity  until  the  interruptible  service 
can  be  converted  to  firm  service  when 
the  expansion  of  Tennessee's  pipeline 
facilities  takes  place. 

Under  the  transportation  agreement, 
Tennessee  will  deliver  24,000  Dth  per 
day  to  Project  Orange.  The  only  pipeline 
construction  necessary  for  the 
interruptible  h-ansportation  would  be 
the  installation  of  tie-in  faciUties  at  the 
point  where  Tennessee's  No.  200 
mainline  and  the  7-miles,  12-inch 
delivery  pipeline  extending  from  the 
cogeneration  plant  intersect. 

The  ERA  preliminarily  determined  in 
issuing  Order  274  tiiat  tiie  import 
arrangement  is  competitive  and 
consistent  with  the  DOE  natural  gas 
import  policy  guildelines  (49  FR  6684, 
February  22, 1984),  tiiat  there  is  a 
demonstrated  need  for  the  gas,  and  that 
proven  reserves  owned  or  controlled  by 
Noranda  would  provide  a  secure  supply 
over  the  term  of  the  requested 
authorization.  Although  the  commodity 
pricing  provisions  of  the  gas  sales 
agreement  depart  from  customary 
provisions  permitting  fluctuations  in 
response  to  market  changes,  the  ERA 
noted  that  the  agreement  results  bom 
arm's  length  negotiations  and  reflects  a 
balancing  of  the  parties'  respective 
commercial  interest.  A  single  up-fitjnt 
payment  for  gas  was  negotiated  for  in 
order  to  secure  a  long-ter  .  supply 
commitment  and,  also,  the  importer  was 
given  the  flexibility  to  request  that 
Noranda  market,  eitiier  in  Canada  or  in 
tiie  United  States,  up  to  4.5  million 
MMBtu  each  year  (or  50  percent  of  die 
annual  contract  quantity)  and  refund  the 
net  proceeds  to  the  importer.  In 
addition,  the  sales  agreement  contains 
an  arbitration  procedure  which  either 
party  can  initiate. 

At  the  time  Order  274  was  issued,  the 
lump  sum  payment  was  set  at  $72.9 
million.  Project  Orange  filed  with  its 
application  to  amend  Order  274  a 
January  11. 1989.  amendment  to  die  gas 
purchase  contract  with  Noranda  which 
revised  the  lump  sum  payment  amount 
to  $77.6  million.  This  payment  equates  to 
about  $0.65/Mcf  if  the  total  contract 
volume  is  taken  over  tiie  20-year  term.  In 
addition  to  the  lump  sum  payment,  a  fee 
will  be  paid  to  Noranda  to  cover 
gathering  and  processing  costs.  The  fee 
initially  would  be  set  at  $0.30/MMBtii 


and  would  be  adjusted  annually 
thereafter  for  inflation. 

The  present  application  will  be 
reviewed  under  section  3  of  tiie  NGA 
the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127,  and  tiie  DOE's  policy 
guidelines.  Under  the  guidelines,  the 
competitiveness  of  an  import  in  the 
markets  served  is  the  primary 
consideration  in  determining  whether  it 
is  in  the  public  interest.  Based  on  tiie 
application,  tiie  only  change  in  the 
original  proposal  conditionally  approved 
by  tiie  ERA  in  Order  274  would  be  tiie 
possible  transportation  of  the  gas  on  an 
interruptible  basis  utilizing  pipeline 
facilities  currentiy  in  place.  The 
contractual  terms  under  which  the  gas 
would  be  supplied  are  substantially  tiie 
same  and  the  quantity  imported  would 
not  change.  Absent  a  protest,  it  is 
expected  tiiat  tiie  ERA's  initial 
evaluation  that  the  import  would 
provide  a  needed,  secure,  and 
competitive  supply  of  gas  would  remain 
valid  for  Project  Orange's  present 
appUcation. 

All  parties  should  be  aware  that  if 
approved,  the  authorization  would  be 
temporary  and  limited  to  imported  gas 
that  is  delivered  through  existing 
transmission  facilities  to  the 
cogeneration  faciUty  once  it  is 
operational.  The  authority  would  expire 
when  a  final  opinion  and  order  is  issued 
in  this  proceeding  after  completion  of 
the  enviommental  review  of 
Tennessee's  proposed  pipeline  facilities. 

NEPA  Compliance 

Under  Section  D  of  the  DOE 
guidelines  for  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321,  et  seq^ 
actions  that  grant  or  deny  import 
authorizations  where  no  new  gas 
transmission  facilities  are  needed  but 
where  new  ancillary  facilities  are  to  be 
constructed,  such  as  a  cogeneration 
facility,  would  normally  require  the 
preparation  of  an  environmental 
assessment  (EA).  because  they  involve 
"minor  new  consbiiction"  (54  FR  12474. 
March  27. 1989).  However,  we  believe 
that  preparation  of  an  EA  to  approve  or 
disapprove  Project  Orange's  application 
to  amend  Order  247  is  unnecessary,  and 
compliance  with  NEPA  for  the  proposed 
action  can  be  acheived  by  involdng  two 
categorical  exclusions  in  the  DOE  NEPA 
guidelines  (52  FR  47622.  December  15. 

1987). 

The  environmental  impacts  of 
constructing  and  operating  new 
cogeneration  facilities  have  been 
addressed  on  numerous  occasions  by 
the  ERA  in  conjunction  with  processing 
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exemption  petitions  under  the 
Powerplant  and  Industrial  Fuel  Use  Act 
(FUA)  (10  U.S.C.  3801  et  seq.  as 
amended],  and  as  a  result,  such  actions 
have  been  granted  a  categorical 
exclusion  from  further  NEPA  review  (52 
FR  47670.  December  15, 1987).  The 
cogeneration  facilities  to  be  constructed 
in  connection  with  these  import 
applications  are  identical  to  those 
facilities  covered  by  the  categorical 
exclusion  for  FUA  actions.  Therefore,  it 
is  an  appropriate  application  of  another 
categorical  exclusion  contained  in  the 
DOE  guidelines  for  "actions  that  are 
substantially  the  same  as  other  actions 
for  which  the  environmental  effects 
have  already  been  assessed  in  a  NEPA 
document  and  determined  by  DOE  to  be 
clearly  insignificant  and  where  such 
assessment  is  currently  valid"  (52  FR 
47868,  December  15, 1987)  to  extend  the 
FUA  categorical  exclusion  for 
cogeneration  facilities  to  the  grant  of  an 
authorization  to  imprt  natural  gas  under 
the  NGA  which  results  in  the 
construction  and  operation  of  a 
cogeneration  facility. 

A  categorical  exclusion  raises  a 
rebuttable  presumption  that  the  Federal 
action  will  not  significantly  affect  the 
quality  of  the  human  environment.  ' 
Unless  it  appears  during  the 
proceedings,  on  this  import  application 
that  the  grant  or  denial  of  interim 
authorization  will  significantly  affect  the 
quality  of  the  human  environment,  FE 
expects  that  no  additional 
environmental  review  will  be  required. 

The  decision  on  Project  Orange's 
application  for  interim  authorization 
would  be  finel  with  respect  to  gas 
transported  through  pipeline  facilities 
that  current  y  pxist.  However,  no  final 
decision  wil',  lie  isRued  in  this 
proceeding  for  imports  which  are 
dependrnl  on  Tennesare  expanding  its 
system  capacity  until  Ihe  DOE 
completes  a  NEPA  rev  ew  of  the 
environni'^r.ta!  eSec.is  associated  wih 
construr'lng  'ind  oppr.T'ng  the  proposed 
additional  far.ili*ies. 

Public  Comment  Procedures 

In  rconnsfi  to  this  nrtice.  any  person 
may  HIp  i  protest,  motion  to  intervene 
or  notice  ct  ntorvention.  as  applicable, 
and  wrilten  comments.  Any  person 
wishing  to  become  a  par*y  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application,  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 


parties  will  be  considerad  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  Persons  who 
have  already  been  granted  permission  to 
intervene  in  this  docket  need  not  file 
new  motions  to  intervene,  but  may 
submit  additional  comments  or  request 
additional  procedures  in  this  case 
concerning  Project  Orange's  request  to 
amend  Order  274.  All  protests,  motions 
to  intervene,  notices  of  intervention,  and 
written  comments  must  meet  the 
requirements  that  are  specified  by  the 
regulations  in  10  CFR  Part  590. 

Protests,  motions  to  intervene,  notices, 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy.  Room  3F-056, 
FE-50,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202]  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m..  e.d.t..  Spprember  8^  1989. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  a 
trial-type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  ni-fsentafion  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  Kh(3W  that  it  is 
material  and  relevant  tc  a  decision  in 
the  proceeding,  and  deman.strale  why  an 
oral  presentation  .8  nneded.  Any  request 
for  a  conference  sh.-i;   J  demonstrate 
why  the  confernnoe  wnild  materially 
advance  the  procee  iinps.  Any  request 
for  a  t«ai-type  hea'-ine  must  show  that 
there  are  factual  iss"n$  g.^rininely  in 
dispute  that  are  reiev-'irt  and  material  to 
a  decision  and  that  a  tt\;<\  type  hearing 
is  necessarj''  tor  a  tul'.  and  true 
disclosure  of  the  fr.ct. 

If  an  additional  pnopdin-p  is 
scheduled,  notice  vii!  bs  p'-ovided  to  all 
parties.  It  no  party  ronlicsts  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  an  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Project  Orange's 
application  to  amend  its  import 
authorization  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056  at  the 


above  address.  The  docket  worn  is  open 
between  the  bourse  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  July  28. 1988. 
Constance  L  Buckley, 
Acting  Deputy  Assistant,  Secretary  for  Fuels 
Programs,  Fossil  Energy. 
[FR  Doc.  89-18629  Filed  8-8-89: 8:45  am] 
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Transco  Energy  Marketing  Co.; 
Application  To  import  Natural  Gaa 
From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  application  for  long- 
term  authorization  to  import  Canadian 
natural  gas. ^ 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  17, 1989, 
of  an  application  filed  by  TVansco 
Energy  Marketing  Company  (TEMCO) 
for  authorization  to  import  on  behalf  of 
three  local  distribution  companies  (LDC) 
up  to  a  total  of  75,000  Mcf  per  day  of 
Canadian  natural  gas  for  a  term 
commencing  on  the  date  the 
authorization  is  granted  through  October 
31,  2002.  In  addition,  TEMCO  requests 
blanket  authorization  to  import  volumes 
not  purchased  by  the  LDC  customers,  up 
to  75,000  Mcf  per  day  during  the  same 
term,  for  short-term  sales.  The  gas 
would  be  purchased  in  Canada  by 
TEMCO  from  Esso  Resources  Canada, 
Ltd.,  and  im.mectiate'y  resold  in  Canada 
to  Long  Island  Lighti:;g  Company 
(LILCO),  Public  S«;rvice  Electric  &  Gas 
Company  (PSEiGl  and  Baltimore  Cas  & 
Electric  Compar.y  ;3C8iE].  TEMCO  will 
arrange  for  tran-'pc  rtnMon  cf  the  gas 
from  the  Province  of  Alberta  to  the 
LDCs"  pipeline  s^  stem."*  in  New  York, 
New  Jersey,  and  Mar>'land  over  both 
existing  and  proposed  U.3l  transmission 
facilities.  The  volumss  would  enter  the 
U.S.  near  Niagara  ffllls.  New  York. 

The  appiic'-.r.jr.  ;3  fi;ed  under  .section 
3  of  the  Natural  G^is  Act  djid  DOE 
Delegaiicn  Order  Nos.  C234-ni  and 
0204-127.  Protests,  mot' one  io  in'.trvene, 
notices  of  intervention  and  WTitten 
comments  are  invited. 
date:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  8, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Stronach.  Office  of  Fuels 
Programs,  Fossil  Energy.  U.S. 
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Department  of  Energy.  Forrestal 

Building.  Room  3F-G56, 1000 

Independence  Avenue  SW.. 

Washington.  DC  20585.  (202)  586-9622; 
Diane  J.  SUibbs.  Natural  Gas  and 

Mineral  Leasing,  Office  of  General 

Counsel.  U.S.  Department  of  Energy, 

Forrestal  Building,  Room  6E-042, 1000 

Independence  Avenue  SW., 

Washington,  DC  20585,  (202)  58&-6667. 
SUPPLEMENTARY  INFORMATION:  TEMCO. 
a  Delaware  corporation  with  its 
principal  place  of  business  in  Houston, 
Texas,  is  a  gas  marketing  company  and 
a  wholly-owned  subsidiary  of  Transco 
Energy  Services  Corporation  which,  in 
turn,  is  a  wholly-owned  subsidiary  of 
Transco  Energy  Company.  TEMCO  is 
also  an  affiliate  of  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  and 
sells  gas  purchased  from  a  variety  of 
sources  to  customers  on  and  off 
Transco's  system. 

On  July  8, 1988,  TEMCO  entered  into 
separately-negotiated  sales  contracts 
with  BG&E  and  LILCO.  and  on  July  14, 
1989.  with  PSE&G  for  the  purchase  of  the 
imported  gas.  Under  these  sales 
agreements,  the  price  paid  to  TEMCO 
would  be  established  monthly  and  billed 
on  the  basis  of  a  demand/commodity 
pricing  structure.  TEMCO  states  that  the 
maximum  demand  charge  for 
transportation  under  any  agreement 
would  be  no  greater  than  30  percent  of 
the  total  delivered  price.  According  to 
the  application,  the  delivered,  city-gate 
price  paid  by  an  LDC  each  month  would 
be  determined  by  TEMCO's  weighted 
average  sales  price  (WASP)  of  all  gas 
sold  by  TEMCO  in  the  prior  month,  plus 
the  costs  incurred  by  TEMCO  for 
transportation  of  the  imported  gas  from 
the  Alberta  wellhead.  Further,  in 
calculating  the  monthly  delivered  price, 
the  WASP  would  be  reduced  by  an 
amount  established  in  each  contract  to 
take  into  account  the  difference  in 
transportation  costs  for  imported  gas 
received  from  Alberta  and  domestically 
produced  gas  received  from  the  U.S. 
Gulf  Coast.  Adjustments  to  the  WASP 
under  the  three  contracts  are  40  cents 
for  BG&E.  36  cents  for  LBLCO,  and  43 
cents  for  PSE&G.  TEMCO  states  that  its 
WASP  for  June  1989,  was  $1,624  per 
MMBtu.  Using  this  WASP,  TEMCO 
states  that  the  delivered  cost  of  gas  to 
the  LDCs  in  July,  under  the  maximum 
pricing  provisions,  would  be  $2,684 
(U.S.)  per  MMBm  for  LILCO,  $2,644  for 
BG&E,  and  $2,614  for  PSG&E  at  100 
percent  load  factor.  These  city-gate 
prices  include  the  100  percent  load 
factor  transportation  rate  of  $.95  for 
Canadian  transportation  and  $.47  for 
U.S.  transportation.  The  U.S. 
transportation  rate  includes  $.122  for 


Transco's  producer  settlement  payment 
surcharge.  TEMCO  states  that  the 
pricing  formula  is  subject  to 
renegotiation  if  TEMCO's  WASP  is  no 
longer  competitive  with  the  delivered 
cost  of  U.S.  Gulf  Coat  gas  supplies. 

Each  sales  agreement  also  includes  a 
price  cap  which  TEMCO  states  is 
designed  to  ensure  that  the  imported  gas 
remains  competitive  with  gas  prices 
charged  by  major  U.S.  pipelines  serving 
that  LDC.  The  maximum  ceiling  price 
contained  in  any  agreement  is  the  100 
percent  load  factor  sales  rate  for  the 
interstate  pipeline(s)  serving  the  LDC, 
plus  30  cents. 

According  to  TEMCO.  no  customer  is 
required  to  purchase  gas  which  exceeds 
50  percent  of  their  contract  demand 
during  the  summer  months  and  65 
percent  of  their  contract  entitlement  on 
an  annual  basis.  If  an  LDCs  annual 
takes  of  gas  fall  below  its  agreed  level  of 
purchase,  a  deficiency  charge  may  be 
assessed  which  is  no  greater  than  20 
percent  of  the  average  commodity  sales 
price  in  effect  during  the  annual  period. 

The  proposed  imports  would  enter  the 
U.S.  near  Niagara  Falls.  New  York,  and 
would  be  transported  on  the  pipeline 
systems  of  Tennessee  Gas  Pipeline 
Company  (Tennessee),  National  Fuel 
Gas  Supply  Corporation  (National),  and 
Transco.  All  three  pipelines  are 
proposing  to  construct  new  facilities 
through  which  TEMCO's  imports  would 
be  transported.  Applications  to 
construct  these  facilities  and  provide 
transportation  service  to  TEMCO  are 
pendhig  before  the  Federal  Energy 
Regulatory  Commission  (FERC)  in 
Tennessee  Docket  No.  CP88-171-000. 
National  Docket  No.  CP88-94-O00,  and 
Transco  Docket  No.  CP88-42-000. 

The  decision  on  TEMCO's  appUcation 
for  import  authority  will  be  made 
consistent  with  the  DOE's  gas  import 
policy  guidelines,  under  wUch  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684.  February  22. 1984].  Other  matters 
that  may  be  considered  in  making  a 
public  interest  determination  include 
need  for  gas  and  security  of  the  long- 
term  supply.  Parties  that  may  oppose 
this  application  should  comment  in  their 
responses  on  the  issues  of 
competitiveness,  need  for  the  gas,  and 
security  of  supply  as  set  forth  in  the 
policy  guidelines.  The  appUcant  asserts 
that  diis  import  arragement  is  in  the 
public  interest  because  the  volumes  are 
needed  by  the  LDCs,  the  price  of  the  gas 
is  competitive,  and  its  Canadian 
supplier  is  reliable.  Parties  opposing  the 
import  arrangement  bear  the  burden  of 
overcoming  these  assertions. 


All  parties  should  be  aware  that  if  the 
requested  import  is  approved,  the 
authorization  would  be  conditioned  on 
the  filing  of  quarterly  reports  indicating 
volumes  imported  and  the  purchase 
price.  All  parties  should  also  be  aware 
that,  in  accordance  with  its  present 
policy  and  past  practice,  if  FE  approves 
the  blanket  authorization,  it  may  limit 
the  term  to  two  years. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA)  (42  U.S.C.  4321  et  seq.) 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  The 
FERC  is  currently  performing  an 
environmental  review  of  the  impacts  of 
constructing  and  operating  the  proposed 
facilities  Telated  to  this  project.  The 
DOE  will  independently  review  the 
results  of  the  FERC  environmental 
evaluation  of  this  project  in  the  course 
of  making  its  own  environmental 
determination.  No  final  decision  will  be 
issued  in  this  proceeding  until  the  DOE 
has  met  its  NEPA  responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  bom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  appUcation.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-^78. 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t.,  September  8, 1989. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  repUes  thereto. 
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Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comment  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  offset, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procediu'e  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  fmal  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  Bled  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  TEMCO's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  6:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  July  26, 1989. 
Constanca  L.  Buckley, 

Acting  Deputy  Assistant  Secretary  for  Fuels 

Programs,  Fossil  Energy. 

[FR  Doc.  89-18630  Filed  fr-fr-QS;  8:45  am] 

MUJNQ  CODE  M6e-01-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Requirement 
Approval  by  Office  of  Management 
and  Budget 

August  2, 1989. 

The  following  information  collection 
requirement  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980.  as 
amended  (44  U.S.C.  3507).  For  further 
information  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
telephone  (202)  632-7513. 

OMB  No.:  3060-0426 


Title:  BC  Docket  81-742— Amendments 

to  pre-hearing  designation 

applications  in  renewal  proceedings 
OMB  Approval  Expiration  Date:  July  31, 

1992. 

The  text  of  this  information  collection 
requirement  may  be  found  in  the 
following  document:  First  Report  and 
Order  in  BC  Docket  No.  81-742, 
Formulation  of  Policiee  and  Rules 
Relating  to  Broadcast  Renewal 
Apphcanta,  Competing  Applicants,  and 
Other  Participants  to  the  Comparative 
Renewal  Process  and  to  the  Prevention 
of  Abuses  of  the  Reneiwal  Process  (FCC 
89-108).  The  Report  and  Order  was 
adopted  by  the  Commission  on  March 
30, 1989,  and  released  on  May  18, 1989. 
A  synopsis  of  this  Report  and  Order 
appears  in  the  Federal  Register  at  54  FR 
22595  (May  25, 1989). 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

(FR  Doc  89-18586  Filed  6-8-89;  8:45  am) 
BILUNO  CODE  STia-OI-Kl 


FEDERAL  MARITIME  COMMISSION 
Agreement(5}  Ried 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreementfs)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Offlce  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20537,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 
Agreement  No.:  224-200179-001. 
Title:  City  of  Los  Angeles  Terminal 
Agreement. 
Parties: 

City  of  Los  Angeles  (CLA) 
California  Cartage  Company,  Inc. 

(CCC) 
Synopsis:  The  Agreement  provides  for 
the  CLA  to  assign  additional  warehouse 
and  open  storage  area  to  CCC  and 
change  the  size  of  the  premises  by  40,000 
square  feet,  provided  the  cumulative 
change  does  not  exceed  80,000  square 
feet.  It  also  provides  for  adjustments  to 
compensation  on  a  pro  rata  basis. 


Agreement  No.:  224-004161-004. 
Title:  San  Francisco  Port  Commission 
Terminal  Agreement. 
Parties:  I 

San  Francisco  Port  Commission 
Marine  Terminals  Corporation 
Synopsis:  The  Agreement  extends  the 
term  of  the  basic  agreemont  through 
^ptember  30, 1989.  All  oflier  provisions 
of  the  basic  agreement  remain  the  same. 

By  Order  of  the  Federal  Mhritinre 
Commission. 

Dated:  August  4. 1989. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
[FR  Doc.  89-18610  Filed  8-8-89;  8:45  am] 

BILUNO  COOE  S730-01-II 


Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(8)  ptirsuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  oa  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.803  of  Title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  commimioating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  02-007680-075. 

Title:  American  West  African  Freignt 
Conference. 

Parties: 

America-Africa  Europe  Line  GMBH 

Barber  West  Africa  Litie 

Farrell  Lines,  Inc.        i 

Maersk  Line  I 

Societe  Ivoirienne  de  Transport 
Maritime,  SITRAM 

Torm  West  Africa  Line 

Westwind  Africa  Line 

Synopsis:  The  proposed  modification 
would  delete  Maersk  Liae  from  the 
Westbound  Group  of  the  geographic 
scope  of  the  Agreement  from  ports  and      <S 
points  in  the  Canary  Islands  to  ports 
and  points  in  the  U.S.A.  and  Canada. 

Agreement  No.:  203-011233-001. 

Title:  USA-East  African  Discussion 
Agreement. 

Parties: 


Conference  Parties 
The  Bank  Line,  Ltd. 
Lykes  Bros.  Steamship  Co..  Inc. 
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P  &  O  Containers,  Ltd. 
Independent  Carrier  Parties 
A.  P.  MoUcr-Maersk  Line 
Mediterranean  Shipping  Company 

Synopsis:  The  proposed  modification 
would  add  Compagnie  Generale 
Maritime  as  an  independent  carrier  to 
the  Agreement. 

Agreement  No.:  232-011247. 

Title:  Safbank/Lykes  Reciprocal 
Space  Charter  and  Coordinated  Sailing 
Agreeement. 

Parties: 

Safbank  Line  Ltd. 

Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  agree  on 
sailing  schedules,  and  service  frequency 
in  the  trade  between  the  United  States 
and  South  Africa.  It  would  also  permit 
the  parties  to  charter  space  from  one 
another. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  4, 1989. 
Ronald  0.  Muiphy, 
Assistant  Secretary. 
[FR  Doc.  89-18611  Filed  8-8-69;  8:45  am) 

MLUNG  CODE  CTSO-OI-M 


Ocean  Freight  Forwarder  License 
Revocations;  Sunrise  International  Co. 
Inc.  et  al, 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
hcenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 

License  Number  2851 

Name:  Sunrise  International  Co.,  Inc. 

Address:  155-06  South  Conduit  Ave., 

Jamaica,  NY  11434 
Date  Revoked:  July  8, 1989. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

License  Number  2548 

Name:  Compagnie  D'Affretement  Et  De 

Transport  U.S.A.,  Inc.  dba  C.A.T.  Inc. 
Address:  74  Trinity  Place,  New  York,  NY 

10006 
Date  Revoked:  July  12, 1989. 
Reason:  Failed  to  maintain  a  valid 

surety  bond 
License  Number:  irOSR 
Name:  Ka-evan,  Inc. 
Address:  P.O.  Box  11009,  Torrance,  CA 

90510-1009 
Date  Revoked:  July  24, 1989 
Reason:  Surrendered  license  voluntarily 
License  Number  1068 
Name:  William  A.  Marshall  Inc. 


Address:  2472  East  Main  Street, 

Bridgeport,  CT  06610 
Date  Revoked:  July  26, 1989 
Reason:  Failed  to  maintain  a  valid 

surety  bond 

Robert  G.  Drew, 

Director,  Bureau  of  Domestic  Regulation. 
[FR  Doc.  89-18552  Filed  &-6-69:  8:45  am] 

Biama  code  stso-oi-m 


FEDERAL  RESERVE  SYSTEM 

CBS  BancK^orp.  et  ai.;  Formations  of, 
Acquisitions  by,  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holdiing  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  August 
31, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georgia 
30303: 

1.  CBS  Banc-Corp.,  Russellville, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Citizens  Bank  &  Savings 
Company,  Rusellville,  Alabama. 

2.  Southern  Crescent  financial  Corp., 
Joncsboro,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  IGO 
percent  of  the  voting  shares  of  Clayton 
National  Bank,  Morrow,  Georgia,  a  de 
novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60S90: 


1.  Chemical  Financial  Corporation, 
Midland.  Michigan;  to  acquire  25 
percent  of  the  voting  shares  of 
Community  Bancorp,  Inc.,  St.  Charies, 
Michigan,  and  thereby  indirectly  acquire 
Community  State  Bank  of  St.  Charles, 
St.  Charles,  Michigan. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3. 1989. 
lennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18564  Filed  8-8-69;  8:45  am) 
BILUNG  COOE  «31(H>1-«I 


Change  In  Banl(  Control  Notice; 
Acquisition  of  Sitares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(f))  and 
S  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12  U.S.C. 
1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  23, 1989. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Winston  R.  Lauder,  Ketchum,  Idaho; 
to  acquire  between  90  and  100  percent 
of  the  voting  shares  of  Idaho  State  Bank, 
Glenns  Ferry,  Idaho. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1989. 
lennifer ).  Johnson, 
Associate  Secretary  ofttie  Board. 
[FR  Doc,  89-18565  Filed  8-8-89;  8:45  am) 
BtLUNQ  COOE  SSKMII-M 


Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bankholding  Companies;  Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  8^ 
16287)  published  at  page  29387  of  the 
issue  for  Wednesday,  July  12, 1989. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City,  the  entry  for  Jay  D.  Peters 
is  amended  to  read  as  follows: 
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1.  lay  D.  Petan  and  Joan  M.  Petan, 

both  of  Martell.  Nebraska;  to  acquire  an 
additional  95JZ  percent  of  the  voting 
shares  of  Martell  Financial  Services. 
Inc.,  for  a  total  of  100  percent,  and 
thereby  indirectly  acquire  The  Martell 
State  Bank,  Martell,  Nebraska. 

Conunents  on  this  application  must  be 
received  by  August  23. 1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  3, 1989. 
lennifer ).  JofaiMon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-18566  Filed  fr-S-89;  8:45  am] 

WLUNQ  COOC  M10-ei-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  ftor  Disease  Control 

Nationai  Commltte*  on  Vital  and 
Health  Statlstict  Subcommittee  on 
Ambulatory  Care  Statistics;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463],  notice  is  hereby  given  that  the 
National  Committee  on  Vital  and  Health 
Statistics  Subcommittee  on  Ambulatory 
Care  Statistics  established  pursuant  to 
42  U.S.C  242k,  section  306(k)(2]  of  the 
Public  Health  Service  Act,  as  amended, 
announces  the  following  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  Subcommittee  on 
Ambulatory  Care  Statistics. 

Time  and  Date:  9:00  am.-5:0D  pm— August 
24  and  25. 1989. 

Place:  Hubert  H.  Humphrey  Building,  Room 
337A-339A  200  Independence  Avenue  SW., 
Washington,  DC  20201 

Status:  Open. 

Purpose:  The  NCVH8  Subcommittee  on 
Ambulatory  Care  Statistics  will  receive 
presentations  and  hold  discussions 
concerning  the  statistical  aspects  of 
physicians  payment  systems. 

Contact  Person  For  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  roster  of 
Committee  members  may  be  obtained  from 
Gail  F  Fisher,  Ph.D.,  Executive  Secretary, 
National  Committee  on  Vital  and  Health 
Statistics.  Room  2-12,  Center  Building,  3700 
East  West  Highway.  HyattsviUe.  Maryland 
20782,  telephone  (301)  436-7050. 

Dated:  August  4, 1989. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control. 

[PR  Doc.  89-18679  Filed  8-8-89:  8:45  am) 

WUJNO  COOC  «1i»-ia.4l 


Food  and  Drug  Administration 
[Docket  No.  Sen-OUl;  DES1 12708] 

Diutensen  Tablets;  Withdrawal  of 
Approval  of  New  Drug  Application 

agency:  Food  and  Drug  Administration. 
ACTION:  Notice. 

summary:  The  Food  aod  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  new  drug  application  (NDA) 
for  Diutensen  Tablets  because  the  drug 
lacks  substantial  evidence  of 
effectiveness.  The  product  has  been 
used  in  basic  hypertensive  therapy  and 
for  essential  hypertenaion  of  ail  grades 
of  severity. 

EFFECTIVE  DATE:  September  8, 1989. 
ADDRESSES:  Requests  for  an  opinion  of 
the  applicability  of  this  notice  to  a 
specific  product  should  be  identified 
with  DESI  number  12708  and  directed  to 
the  Division  of  Druf;  Labeling 
Compliance  (HFD-310),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  F.  Sharkey,  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8041. 
SUPPLEMENTARY  INFORMATION;  In  a 

notice  published  in  the  Federal  Register 
of  July  5, 1986  (51  FR  20552),  the 
Commissioner  of  Food  and  Drug  granted 
an  evidentiary  hearing  before  an 
administrative  law  judge  on  the 
proposal  to  withdraw  approval  of  the 
new  drug  application  for  the  following 
product  containing  2  0  milligrams  (mg) 
cr>'ptenamine  as  the  tannate  salt  and  2.5 
mg  methyclothiazide!  Diutensen  Tablets 
(NDA  12-708,  held  by  Wallace 
Laboratories,  Division  of  Carter- 
Wallace,  Inc.,  Half  Acre  Rd.,  Cranberry, 
NJ  08512). 

Subsequently,  in  accordance  with  an 
agreement  to  resolve  (he  issue  of  the 
drug's  effectiveness  by  other  means, 
Carter-Wallace  withdrew  its  hearing 
request.  Pursuant  to  that  agreement, 
FDA  had  concluded  that  the  drug  has 
not  been  shown  to  be  effective  and  is 
now  withdrawing  approval  of  the  new 
drug  applicrition. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  this  product  and  is 
not  the  subject  of  an  approved  new  drug 
application  is  covered  by  ND.A  12-708 
and  is  subject  to  this  notice  (21  CFR 
310.6).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notica  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  at  the  address  given  above. 


The  Director  of  the  Center  for  Drug 
Evaluation  and  Research,  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  505,  52  Stat.  1052-1058  as  amended 
(21  U.S.C.  355))  and  under  the  authority 
delegated  to  him  (21  CFR  3.82]  finds 
that,  on  the  basis  of  new  iaformation 
before  him  with  resepct  to  the  product, 
evaluated  together  with  the  evidence 
available  to  him  when  the  application 
was  approved,  there  is  a  lack  of 
substantial  evidence  that  the  product 
will  have  the  effect  it  purports  or  is 
represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  its 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  NDA  12-708  and  all 
the  amendments  and  supplements 
thereto  is  withdrawn  effective 
September  8, 1989.  Shipment  in 
interstate  commerce  of  the  product 
above  or  any  identical,  related,  or 
similar  product  that  is  not  the  subject  of 
an  approved  new  drug  application  will 
then  be  unlawful. 


Dated:  July  31, 1989. 
Gerald  F.  Meyer, 

Deputy  Director,  Center  for  Drug  Evaluation 
and  Research. 

[FR  Doc.  89-18592  Filed  8-8-89;  8:45  am] 
BILUNG  CODE  4160-«1-H 

Health  Resources  and  Services 
Administration 


Program  Announcement  and 
Proposed  Funding  Preferences  for 
Grants  for  Residency  Training  and 
Advanced  Education  In  the  General 
Practice  of  Dentistry 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990,  Grants 
for  Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  are  being  accepted  under  the 
authority  of  section  785  of  the  Public 
Health  Service  Act  extended  by  the 
Health  Professions  Reauthorization  Act 
of  1988,  Title  VL  Pub,  L  100-607  and 
invites  comments  on  the  proposed 
funding  preferences  stated  below. 

Section  785  of  the  PHS  Act  (formerly 
section  786(b)]  authorizes  the  Secretary 
to  make  grants  to  any  public  or 
nonprofit  private  school  of  dentistry  or 
accredited  postgraduate  dental  training 
institution  (e.g.,  hospitals  and  medical 
centers)  to  plan,  develop,  and  operate  an 
approved  residency  or  an  approved 
advanced  educational  program  in  the 
general  practice  of  dentistry  and  to 
provide  financial  assistance  to 
participants  in  such  a  prqgram  who  are 
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in  need  of  financial  assistance  and  who 
plan  to  specialize  in  the  practice  of 
general  dentistry. 

The  Administration's  budget  request 
for  Fiscal  Year  1990  does  not  Inlcude 
funding  for  this  prograoL  Applicants 
should  be  advised  that  this  program 
announcement  is  a  contingency  action 
being  taken  to  ensure  that  should  funds 
become  available  for  this  purpose,  they 
can  be  awarded  in  timely  fashion 
consistent  with  the  needs  of  the 
programs  as  well  as  provide  for  even 
distribution  of  funds  throughout  the 
fiscal  year.  This  notice  regarding 
applications  does  not  reflect  any  change 
in  this  policy. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  at  42  CFR  Part  57,  Subpart  L 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  die  following  criteria: 

(a)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  785  of  the 
Act; 

(b)  The  degree  to  which  the  proposed 
project  adequately  provides  for  meeting 
the  project  requirements; 

(c)  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost-effective 
manner; 

(d)  The  qualifications  of  proposed 
staff  and  faculty; 

(e)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

(f)  The  degree  to  which  the  proposed 
project  proposes  to  attract  maintain  and 
graduate  minority  and  disadvantaged 
students. 

In  addition,  the  following  mechanisms 
may  be  applied  in  determining  the 
funding  of  approved  applications: 

1.  Funding  preferences— funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications,  such  as 
competing  continuations  ahead  of  new 
projects. 

2.  Funding  priorities — favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

3.  Special  considerations — 
enhancement  of  priority  scores  by  merit 
reviewers  based  on  the  extent  to  wiiich 
applications  address  specied  areas  of 
concern. 

The  following  funding  preferences  are 
proposed  for  Fiscal  Year  1990.  These 
preferences  had  been  established  m  the 
Federal  Register  of  April  17. 1988,  (51  FR 
13099). 

New  programs  (Category  1).  followed 
by  expanding  programs  (Category  2). 


and  then  program  improvements 
(Category  3],  and  within  Category  1,  first 
funding  will  be  for  approved 
applications  designed  to  establish 
programs  in  States  in  which  no 
nonfederal  supported  residency  or 
advanced  educational  programs  in 
general  dentistry  are  currently  in 
operation. 

Category  1  of  these  preferences 
addressed  new  programs.  The 
Department  is  proposing  to  expand  this 
preference  to  include  applicants  which 
have  been  operating  an  advanced 
general  dentistry  program  for  three 
years  or  less,  which  are  proposing  to 
increase  the  number  of  trainees  in  the 
program,  and  which  have  not  received 
grant  funds  under  this  authority.  This 
revision  is  to  provide  institutions  which 
begin  an  advanced  dentistry  program, 
on  their  own  initiative,  without  Federal 
funds,  with  the  same  opportunity  to 
obtain  funding  as  those  institutions 
which  wait  for  the  availability  of 
Federal  grant  funds  before  beginning  an 
advanced  dentistry  program." 

No  funding  preference  between 
residency  training  programs  and 
advanced  educational  programs  in 
general  dentistry  is  being  proposed. 

In  accordance  with  section  785  of  the 
Act  three  distinct  categories  of  program 
development  can  be  supported. 
Applications  must  address  at  least  one 
of  these  categories. 

Category  1:  Program  Initialion 

An  applicant  may  request  for  up  to 
one  year  of  program  planning  and 
development  followed  by  two  years  of 
program  operation.  For  this  purpose  an 
applicant  most  show,  at  a  minimum, 
preliminary  provisional  approval  from 
the  Commission  on  DentaJ  Accreditation 
before  the  initial  grant  award  date 
(grants  will  be  effective  July  1  of  the 
current  fiscal  year).  Before  a  second 
year  grant  award  will  be  made,  the 
grantee  must  show  an  accreditation 
classification  of  accreditation  eligible. 

An  applicant  who  has  been  operating 
an  accredited  program  for  three  years  or 
less  who  proposes  to  increase  the 
number  of  first  year  trainees  in  the 
program,  vsdiich  has  not  received  grant 
funding  under  this  audiority  will  be 
considered  a  Category  1  applicant. 

Category  2:  Program  Expansion 

An  applicant  may  request  support  for 
an  existing  program  which  has  full 
approval  accreditaticm  classification  to 
fiind  the  cost  of  a  first-year  enrollment 
increase  in  the  program. 

Category  3:  Program  Improvement 

An  applicant  may  request  support  for 
an  existfaig  program  wfaidi  has 


conditional  approval  or  provisional 
approval  accreditation  to  correct 
defidencies  or  weaknesses  fa  order  to 
gain  full  approval  accreditation  status. 
Support  is  also  available  for  an  existing 
program  which  has  full  approval 
accreditation  for  dianges  or  additions  in 
faculty,  curriculum  and/or  facilities  to 
enhance  the  quality  of  the  program. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preferences.  Normally,  the  comment 
period  would  be  60  days.  However,  due 
to  the  need  to  implement  any  changes 
for  the  Fiscal  Year  1990  award  cycle, 
this  comment  period  has  been  reduced 
to  30  days.  All  comments  received  on  or 
before  September  8. 1989  will  be 
considered  before  the  final  funding 
preferences  are  established.  No  funds 
will  be  allocated  or  final  selections 
made  until  a  final  notice  is  published 
stating  whether  the  final  funding 
preferences  will  be  applied. 

Written  comments  should  be 
addressed  to:  Acting  Director.  Division 
of  Associated  and  Dental  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building.  Room  8C-15. 5600  Fishers 
Lane.  Rockville,  Maryland  20B57. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated 
and  Dental  Health  Professions.  Bureau 
of  Healdi  Professions,  at  the  above 
address,  wedcdays  (Federal  holidays 
excepted]  between  die  hours  of  8:30  ajn. 
and  5:00  p.m. 

The  following  funding  priorities  were 
implemented  for  the  Fixal  Year  1980 
grant  cycle  and  the  Administration  is 
extending  these  priorities  in  Fiscal  Year 
1990: 

(1)  Projects  which  satisfactorily 
document  enrollment  of 
imderrepresented  minoritira  in 
proportion  to  or  greater  than  their 
percentage  in  die  general  population  or 
can  document  an  increase  in  the  number 
of  underrepresented  minorities  (i.e.. 
Black,  Hispanic  and  American  Indian/ 
Alaskan  Native  or  Pacific  Islanders) 
over  average  enrollment  of  the  past 
three  years  in  the  project's  postgraduate 
year  (PGY]  trainees. 

(2)  Projects  in  wdiich  substantial 
training  experience  is  in  a  PHS  332 
health  manpower  shortage  area  and/or 
PHS  329  migrant  healdi  center,  PHS  330 
community  health  center  or  PHS  781 
funded  Area  Health  Education  Center  or 
State  designated  clinic/center  serving 
an  underserved  population. 

(3)  Applications  proposing  to  develop, 
expand  or  implement  cuninila 
concerning  ambulatory  and  inpatient 
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case  management  of  HIV/ AIDS 
infection-related  diseases. 

(4)  Applications  which  are  innovative 
in  their  educational  approaches  to 
quality  assurance/risk  management 
activities,  monitoring  and  evaluation  of 
dental  services  and  utilization  of  peer- 
developed  guidelines  and  standards. 

(5)  Applications  proposing  to  provide 
substantial  multidiaciplinary  geriatric 
training  experiences  in  multiple 
ambulatory  settings  and  inpatient  and 
extended  care  facilities. 

The  Administration  does  not  intend  to 
apply  any  special  considerations  in  the 
review  of  applications  for  Fiscal  Year 
1990. 

Grant  application  materials  are  being 
mailed  only  in  response  to  requests 
received.  Such  requests  and  questions 
regarding  grants  policy  should  be 
dh^cted  to:  Grants  Management  OfBcer 
(D-30),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration.  5600  Fishers  Lane, 
Room  80-22,  Rockville,  Maryland  20857, 
Telephone:  (301]  449-«857. 

Completed  applications  should  be 
sent  to  the  Grants  Management  Officer 
at  the  above  address. 

To  obtain  specific  information 
concerning  programmatic  aspects  of  the 
grant  program,  contact:  Dental  Health 
Branch,  Division  of  Associated  and 
Dental  Health  Professions,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  80-15,  Rockville, 
Maryland  20857,  Telephone:  [301]  443- 
6837. 

Pub.  L 100-607,  section  633(a), 
requires  that  for  grants  issued  under 
sections  780, 784, 785,  and  786  for  Fiscal 
Year  1990  or  subsequent  fiscal  years,  the 
Secretary  of  Health  and  Human  Services 
shall,  not  less  than  twice  each  fiscal 
year,  issue  solicitations  for  applications 
for  such  grants  if  amounts  appropriated 
for  such  grants  and  remaining 
unobligated  at  the  end  of  the  first 
solicitation  period,  are  sufficient  with 
respect  to  issuing  .a  second  solicitation. 
Should  a  second  cycle  be  necessary,  the 
application  deadline  date  will  be 
approximately  six  months  from  the  first 
deadline. 

The  application  deadline  date  is 
September  8, 1989.  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service  will  be  acceptable  as  proof  of 
timely  mailing.  Applications  received 


after  the  deadline  will  be  returned  to  the 
applicant. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act.  The  OMB  clearance 
number  is  0915-0060. 

This  program  is  listed  at  13.897  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  Part  100). 

Dated:  August  3, 1989. 
John  H.  Kelso, 
Acting  Administrator.] 
[FR  Doc.  89-18593  Filad  8-8-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management  (BLM) 

[AZ  020-41-5410-10-ZAFH;  AZA-23386] 

Re<!eipt  of  Conveyance  of  Mineral 
intereat  Application 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  die  Act  of  October  21, 
1976. 90  Stat.  2757.  Food  City  Inc.  and 
Noah  and  Marie  Billings  have  apphed 
for  conveyance  of  the  mineral  estate 
described  as  follows: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  9  N..  R.  2  E., 
Sec.  13,  EViNEV*.  SyNVtNEV*.  SEy4NWy«, 
S^. 
T.  9  N.,  R.  3  E., 
Sec.  29.  all: 
Sec.  30,  Lots  1,  2,  3.  EV4.  E^NWV*.  NEV* 

SEV«. 
Containing  1,678.52  acres,  more  or  less. 

Additional  information  concerning 
this  application  maty  be  obtained  from 
the  Area  Manager,  Phoenix  Resource 
Area,  Phoenix  District  Office,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona 
85027. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  pubUc  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminte  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 


from  the  date  of  filing  of  the  application, 
February  9, 1989,  whichever  occurs  first. 

Charles  R.  Frost, 

Associate  District  Manager. 

Dated:  July  26, 1989. 
[FR  Doc.  89-18574  Filed  8-8-89;  8:45  am] 
BILUNG  CODE  4310-32-M 


[AK-932-09-4214-10;  A-931764] 

Conformance  to  Survey;  Transfer  of 
Jurisdiction;  Alaska 


AGENCY:  Bureau  of  Land  Management. 
Interior. 


ACTION:  Notice. 
summary:  This  Notice  provides  official 
publication  of  the  surveyed  description 
and  of  the  transfer  of  administrative 
jurisdiction  from  the  Department  of  the 
Navy  to  the  U.S.  Coast  Guard,  of  certain 
lands  on  Kodiak  Island,  Alaska,  vdthin 
Public  Land  Order  No.  1949. 

Conformance  to  Survey 

1.  Plats  of  survey  for  the  following 
land  were  officially  filed  in  the  Alaska 
State  Office,  Bureau  of  Land 
Management,  Anchorage,  Alaska,  on 
January  9, 1980. 

Seward  Meridian 

T.  27  S.,  R.  20  W.,  Tract  A; 
T.  27  S.,  R.  21  W..  Tract  A; 
T.  28  S..  R.  21  W.,  Tract  A. 

The  area  described  containing  6.254.57 
acres  represents  the  land  that  was 
previously  described  as  follows: 

Kodiak  Island 

Beginning  at  Comer  No.  2  of  U.S.  Survey  No. 

2539,  U.S.  Naval  Reserve  at  Kodiak.  thence: 

East,  11,832.42  feet  along  boundary  of  U.S. 

Survey  No.  2539, 

N.  34*41'  W.,  7,907.16  feet; 

S.  85''45'15"  W..  4,157.22  feet; 

N.  89'25'45"  W..  5.957.22  feet; 

S.  52"28'30"  W.,  10,567.29  feet; 

S.  13"10'30"  W.,  9,085.74  feet; 

S.  6*34'  E.,  4,371.48  feet; 

S.  87*18'35'  E..  12,715.45  feet  to  a  point  on  the 

west  boundary  of  U.S.  Survey  No.  2539; 

North  13,973.68  feet  along  west  boundary  to 

the  point  of  beginning. 

The  area  described  contains 
approximately  6.269.70  acres. 

2.  A  plat  of  survey  for  the  following 
land  was  officially  filed  in  the  Alaska 
State  Office,  Bureau  of  Land 
Management,  Anchorage,  Alaska,  on 
January  10, 1980. 

Seward  Meridian 

T.  29  S.,  R.  20  W., 
Sec.  10,  lot  1; 
Sec.  IS.  lot  1. 

The  area  described  containing  12.56 
acres  represents  the  land  that  was 
previously  described  as  follows: 
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Middle  Bay 

The  portion  of  the  northwest  shore  of 
Middle  Bay  lying  east  of  the  east 
boundary  of  U.S.  Survey  No.  2539,  U.S. 
Naval  Reserve. 

The  area  described  contains  49.28 
acreas. 

Transfer  of  Jurisdiction 

Subject  to  valid  existing  rights,  the 
administrative  jurisdiction  of  the  lands 
withdravra  by  Public  Land  Order  No. 
1949,  as  amended,  dated  August  19. 
1959,  was  transferred  on  May  21, 1975, 
from  the  Department  of  the  Navy  to  the 
U.S.  Coast  Guard  pursuant  to  10  U.S.C. 
2571(a)(1970). 

Terms  and  conditions  of  Public  Land 
Order  No.  1949,  as  amended,  remain  the 
same  and  the  surveyed  lands  described 
above  remain  withdrawn  fit)m  all  forms 
of  appropriation  and  dispowtion  under 
the  public  land  laws,  including  the 
mining  and  mineral  leasing  laws,  but 
excepting  disposals  of  materials  mider 
the  Act  of  July  31, 1947  (61  Stat.  681:  30 
U.S.C.  601-604  (1982)).  as  amended. 
ADDRESS:  Inquiries  about  this  land 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management,  222 
W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHBI  INFORMATION  CONTACT 

Sandra  C.  Thomas.  BLM  Alaska  State 
Office,  907-271-3342. 

Sue  A.  Wdlf. 

Chief,  Branch  of  Land  Resources. 

[FR  Doc  89-18823  Piled  8-8-89;  8:45  am) 

MLUNO  COOK  Wn-UrM 


[lD-943-09-4214-11;  M)11823,  l-0>52e] 

Proposed  Continuation  of  Withdrawal; 
Idatio 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Forest  Service. 
Df^partment  of  Agriculture,  proposes 
taat  462.36  acres  of  land  withdrawn  for 
nine  recreation  and  historical  sites, 
continue  for  an  additional  20  years.  The 
lands  have  substantial  recreation 
facilities  constructed  on  them.  The  lands 
would  remain  closed  to  surface  entry 
and  mining,  but  have  been  and  would 
remain  open  to  mineral  leasing  under 
the  proposal. 

EFFECTIVE  DATE  Comments  should  be 
received  within  90  days  of  the  date  of 
publication  of  this  notice. 
FOR  FURTNOI  WrOWWATlOW  CONTACT: 
Larry  R.  Lievsay,  Idaho  State  Office, 


BLM,  3380  Americana  Terrace.  Boise. 
Idaho  83706,  208-334-1735.  The  U.S. 
Forest  Service  proposes  that  the  existing 
land  withdrawals  made  by  Public  Land 
Order  Nos.  5290  and  2623,  be  continued 
for  a  period  of  20  years  pursuant  to 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1978, 90  Slat. 
2751;  43  U.S.C.  1714,  insofar  as  they 
affect  the  following  described  land: 
Boise  Meridian 
(1-09526,  Nezperce  NF) 

Robbins  Creek  Recreation  Area 

T.  24  N.,  R.  3  E.. 
Sec.  13.  lot  1. 

Pilot  Rock  Recreation  Area 
T.  24  N..  R.  4  E» 

Sec.  7,  S"^SViSWV«SEV4  and  S^SV^SEV* 
SE'/4; 

Sec.  18.  lots  1  and  3. 

Kelley  Creek  Recreation  Area 

T.  24  N.,  R.  3  E.. 
Sec.  18.  lot  1. 

Van  Cnak  RaoMtioa  Area 

T.  24  N..  R.  3  E., 
Sec.  7,  S\4SVsSEV*SWy4; 
Sec.  18,  lot  2. 

Spring  Bar  Creak  RecraatiaD  Ar«a 

T.  24  N.,  R.  2  E., 
Sec.  12.  SEV4SWy4SE'A: 
Sec.  13,  lot  2. 

Allison  Creek  Recreation  Area 
T.  24  N.,  R.  2  E., 
Sec.  13.  lot  e. 
(1-011823,  Nezperce  NF) 

Florence  Cemetery  Historical  Site 

T.  25  N„  R.  3  E. 
Sec.  13.  SEy4SWV4NWV4N'Ey4.  SWV4SEy4 
NWy«NEVii,  NWy4NEy*SWy4NEV'*  and 

NE  ^,NW  y4sw  y4NE  y4. 

Wind  River  Kecreation  Area 

T24N..R.4E., 
Sec.  3.  lot  1. 

Red  River  Recreation  Area 

A  strip  of  land  eight  chains  wide  being  five 
chains  on  the  northerly  side  and  thrRe  chains 
on  the  southerly  side  of  the  Red  River 
beginning  at  the  point  where  Red  River  is 
Closest  to  the  center  of  unsurveyed  secfioo  34, 
T.  28  N.,  R.  9  £..  and  extending  appropriately 
4  5  miles  upstream  to  the  point  where  Red 
River  crosses  the  sectiwi  line  between 
unsurveyed  section  24.  T.  28  N.,  R  9  E  and 
unsurveyed  section  19,  T.  28  N.,  R.  10  E..  and 
located  wholly  within  the  following 
subdivisions: 
T.  28  N.  R.  9  E.,  unsurveyed 

Sec.  23,  E'/,SEy4: 

Sec  24.  SVUMVk  and  WViSWy4; 

Sec.  26.  NEy4.  SVkNWy*.  EVfeSWy*  and 
MAfy4SEy4; 

Sec.  27.  SEy4; 

Sec.  34.  NEy4. 

The  areas  described  aggregate  462J6  acres 
in  Idaho  and  Shoshone  Counties. 


The  wi&drawala  are  essential  for 
protection  of  the  historical  values  and 
capital  improvement  constructed  on  the 
sites.  The  withdrawals  closed  the  lands 
to  surface  entry  and  mining,  but  not  to 
mineral  leasing.  No  change  in  the 
segregative  effect  or  use  of  the  land  is 
proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Mana^ment  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Coi^ress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued:  and  if 
so.  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  July  31, 1989. 

William  E  Ireland. 

Chief  Reality  Operations  Section. 

(PR  Doc  89-18575  Filed  8-8-89:  8^*5  urn] 

BtLUNA  COOe  43»..«t4l 


Minerals  Managament  Servfca 

Receipt  of  Outer  Continent  Shelf 
Development  Operations  Coordination 
Document 

AGENCY:  Minerals  Management  Service. 
ACTION:  Notice  of  the  receipt  of  a 
proposed  development  operations 
coordination  document  (DOCD). 


SUMMARY:  Notice  is  hereby  given  that 
Total  Minatome  Corporation  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  2082  and  1152,  Blocks  268 
and  255,  respectively,  Vermilion  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Berwick,  Louisiana. 
DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  1, 1989.  Comments 
must  be  received  within  15  days  of  the 
publication  date  of  this  Notice  or  15 
days  after  the  Coastal  Management 
Section  receives  a  copy  of  the  plan  from 
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the  Minerals  Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114,  New 
Orleans,  Louisiana  (Office  Hours:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  OfBce 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hoiu^:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans,  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  W.  Williamson:  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  Plans 
and  Pipeline  Section,  Exploration/ 
Development  Plans  Unit;  Telephone 
(504)  736-2874. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
publi;c,  pursuant  to  §  930.61  of  Title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  governing  practices  and 
procedures  under  which  die  Minerals 
Management  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parties  became  effective  May  31, 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  S  250.34  of  Title  30  of 
the  CFR. 

Date:  August  1. 1988. 

I.  Rogsrs  Peaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc.  8»-18624  Filed  &-6-B9;  8:45  am] 
MLUNQ  CODE  431(Min-ll 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-2761 

Certain  Erasable  Pro$rammable  Read 
Only  Memories,  Components  Thereof, 
Products  Containing  Such  Memories, 
and  Processes  for  Making  Such 
Memories;  Institution  of  Formal 
Enforcement  Proceeding 

agency:  U.S.  International  Trade 
Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commission  has  instituted  a  formal 
enforcement  proceeding  relating  to  the 
cease  and  desist  and  exclusion  orders 
issued  on  March  16, 1989,  at  the 
conclusion  of  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT. 

Paul  R.  Bardos,  Esq.,  Office  of  the 

General  Counsel,  U.S.  International 

Trade  Commission,  telephone  202-252- 

1102. 

SUPPLEMENTARY  INFORMATION:  The 

authority  for  the  Commission's  action  is 
contained  in  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  in 
§  211.56(c)  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  53  FR 
33076  (Aug.  29, 1988),  to  be  codified  at  19 
CFR  211.56(c). 

On  March  16. 1989.  the  Commission 
issued  its  final  determination  in  the 
investigation.  The  Conunission 
determined  that  there  was  a  violation  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C.  1337)  in  the 
unlicensed  importation  and  sale  of 
certain  erasable  proyammable  read 
only  memories  (EPROMs)  by,  inter  alia. 
respondent  Atmel  Corp.  (Atmel).  The 
Commission  determined  that  a  limited 
exclusion  order  and  six  cease  and  desist 
orders  were  the  appropriate  remedy. 
One  of  the  cease  and  desist  orders  was 
issued  to  Atmel.  The  Commission's 
determination  and  orders  became  final 
on  May  22, 1989,  the  President  having 
determined  to  take  no  action  with 
respect  to  the  Commission's 
determination  and  orders. 

On  July  11, 1989,  complainant  Intel 
Corp.  (Intel)  filed  a  request  for  a  formal 
enforcement  proceeding  against  Atmel 
and  Jack  Peckham.  Atmel's  Vice 
President  of  Sales. 

The  Commission  having  examined  the 
request  for  a  formal  enforcement 
proceeding  filed  by  Intel,  and  having 
found  that  the  request  complies  with  the 
requirements  for  institution  of  a  formal 
enforcement  proceeding,  determined  to 
institute  a  formal  enforcement 
proceeding. 


Copies  of  the  Commission's  Order  and 
all  other  nonconfidential  documents 
filed  in  connection  with  this  formal 
enforcement  proceeding  are  available 
for  inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC,  20436, 
telephone  202-252-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Issued:  August  2, 1989. 

By  order  of  the  Commission. 


Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  89-18547  Filed  8-8-69;  8:45  am) 

BIUINO  CODE  7020-03-H 


[Investigation  No.  337-TA-899] 

Certain  Food  Treatment  Ovens, 
Components  Thereof  and  Processes 
Carried  out  Therein;  Initial 
Determination  Terminating 
Respondents  on  the  Basis  of 
Settlement  Agreement 

AGENCY:  U.S.  International  Trade 
Commission. 

action:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above-captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settiement  agreement: 
Koppens  Machinefabriek  B.V.  and 
Koppens  Industries.  Inc. 

SUPPLEMENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  S1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  the  parties  on  August  3, 1989. 

Copies  of  the  initial  determination,  the 
settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Sti-eet,  SW.,  Washingtop,  DC  20436, 
telephone  202-252-lOOa  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
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obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Written  Comments:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
comments  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portion  thereof)  to  the  Commission  in 
confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  Tlie  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT 

Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
telephone  202-252-1805. 

Issued:  August  2, 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason. 
Secretary. 
(FR  Doc.  89-18548  Filed  8-8-89;  8:45  am] 

BILUNG  CODE  7020-02-M 


327D1 


[Investigation*  Nos.  731-TA-436  and  437 
(Preliminary)] 

Generic  Cephalexin  Capsules  From 
Israel  and  Portugal 

AGENCY:  United  States  International 
Trade  Commission. 

action:  Notice  of  withdrawal  of  petition 
and  termination  of  antidumping 
investigations. 

summary:  On  August  1. 1989.  the  U.S. 
Department  of  Commerce  and  the  U.S. 
International  Trade  Commission 
received  a  letter  fi-om  petitioner  in  the 
subject  investigations  (Biocraft 
Laboratories.  Inc.,  Elmwood  Park,  NJ) 
withdrawing  its  petition.  Commerce  has 
not  initiated  an  investigation  as 
provided  in  section  732(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1673a(c)). 
Accordingly,  the  Conunission  gives 
notice  that  its  antidumping 
investigations  concerning  generic 
cephalexin  capsules  from  Israel  and 
Portugal  (investigations  Nos.  731-TA- 
436  and  437  (Preliminary)]  are 
terminated. 

EFFECnVE  date:  August  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT! 
Diane  J.  Mazur  (202-252-1184),  Office  of 


Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810. 

Authority:  These  investigations  are  being 
terminated  under  authority  of  the  Tariff  Act 
of  1930.  title  Vn.  This  notice  is  published 
pursuant  to  section  207.40  of  the 
Commission's  rules  (19  CFR  207.40] 

Issued:  August  2, 1989. 

By  order  of  the  Cominissioa 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  89-18549  Filed  8-8-89:  8:45  am) 

MLUNO  CODE  7020-0>-M 


[Inv.  No.  337-TA-298] 

Low  Friction  Drawer  Supports, 
Components  Thereof,  and  Products 
Containing  Same;  Commission 
Decision  Not  To  Review  an  initial 
Determination  Granting  Complainant's 
Motion  To  Amend  the  Complaint  and 
Notiee  of  investigation  To  Add  an 
Allegation  of  Infringement  of  Claims 
11  and  15  of  UJS.  Letters  Patent 
4,125.297 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
die  U.S.  International  Trade 
Commission  has  decided  not  to  review 
an  initial  determination  (ID)  (Order  No. 
1]  issued  by  the  presiding  administrative 
law  judge  (ALJ)  granting  the  motion  of 
complainant  GWN,  Inc.,  d/b/a  Delta 
Industries  ("Delta")  for  leave  to  amend 
its  complaint  and  the  notice  of 
investigation  to  add  an  allegation  of 
infringement  of  claims  11  and  15  of  an 
additional  patent,  U.S.  Letters  Patent 
4,125,297. 

addresses:  Copies  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  public- inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Sb-eet  SW.,  Washington,  DC  20436, 
telephone  202-252-1000. 

FOR  FURTHER  INFORMATION  CONTACT. 

Calvin  Cobb,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission.  500  E  Street.  SW.. 
Washington,  DC  20436.  telephone  202- 
252-1103. 

Hearing  impaired  individuals  are 
advised  that  information  about  this 


matter  can  be  obtained  by  contacting 
the  Commission's  TDD  terminal,  202- 
252-1810. 

SUPPLEMENTARY  INFORMATION:  Delta 

filed  a  complaint  with  the  Commission 
on  April  26. 1989.  The  complaint  as 
supplemented,  alleged  that  CM 
Industries.  Inc.  is  violating  section 
337(a)(l)(B)(i)  by  reason  of  unauUiorized 
importation  and  sale  of  products 
infringing  claims  1  through  6. 9.  and  11 
through  15  of  U.S.  Letters  Patent 
4.236.773.  The  Commission  instituted  an 
investigation  of  Delta's  complaint  and 
published  its  notice  of  investigation  in 
the  Federal  Register  54  FR  23294  (May 
31, 1989). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  S  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure  (53  FR  33070, 
Aug.  29, 1988). 

Issued:  August  2, 1980. 

By  order  of  the  Commisiion. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  89-18550  Filed  8-«-89;  8:45  am] 
■niMQ  CODE  702l>-e»4l 


[332-278] 

United  States-Canada  Free-Trade 
Agreement  Probable  Economic  Effect 
on  US.  Industries  and  Consumers  of 
Accelerated  Elimination  of  U.S.  Tariffs 
on  Certain  Articles  From  Canada 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  investigation  and 
scheduling  of  hearing. 

summary:  Following  receipt  on  )uly  17, 
1989,  of  a  request  from  the  U.S.  Trade 
Representative  [USTR]  pursuant  to 
authority  delegated  by  the  President,  the 
Commission  instituted  investigation  No. 
332-278  under  section  332(g)  of  the  Tariff 
Act  of  1930,  (19  U.S.C.  1332(g))  to  advise 
the  President  with  respect  to  each 
article  contained  in  Annex  I  of  the 
USTR's  Federal  Roister  notice  of  July 
17, 1989  (54  FR  29959),  of  its  jud^ent  as 
to  the  probable  economic  effect  of  the 
immediate  elimination  of  the  U.S.  tariff, 
under  the  United  States-Canada  Free- 
Trade  Agreement  on  domestic 
industries  in  the  United  States  producing 
like  or  directly  competitive  products, 
and  on  consumers. 

EFFECTIVE  DATE:  August  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Project  Leader,  Carl  F.  Seastrum 
(202-252-1493).  General  Manufactures 
Division,  Office  of  Industries.  U.S. 
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International  Trade  Conunission,  500  E 
Street  SW.,  Washington.  DC  20436.  For 
information  on  legal  aspects  of  the 
investigation  contact  William  Gearhart 
of  the  Commission's  Office  of  the 
General  Counsel  (202-252-1091).  The 
Media  should  contact  Jim  Craig. 
Director,  Office  of  Public  Affairs  (202- 
252-1822).  For  information  on  a  product 
basis,  contact  the  appropriate  member 
of  the  Commission's  Office  of  Industries, 
as  follows: 

(1)  Agricultural  products.  Mr.  Fred 
Warren  (202-252-1311) 

(2)  Textiles  and  apparel,  Ms.  Mary 
Elizabeth  Enfield  (202-252-1455) 

(3)  Chemical  products,  Mr.  Larry 
Johnson  (202-252-1351) 

(4)  Minerals  and  metals,  Mr.  Vincent 
DeSapio  (202-252-1435) 

(5)  Machinery  and  equipment,  Mr.  David 
Slingerland  (202-252-1400) 

(6)  General  manufactures,  Ms.  Kathryn 
Bishop  (202-252-1494) 
Hearing-impaired  persons  can  obtain 

information  on  this  study  by  contacting 
our  TDD  terminal  on  (202-252-1810). 

BUPPLEMENTARY  INFORMATION: 

Background 

The  United  States-Canada  Free-Trade 
Agreement  (FTA),  which  entered  into 
force  on  January  1, 1989,  provides  that 
all  products  of  Canada  imported  into  the 
United  States  and  all  products  of  the 
United  States  imported  into  Canada 
shall  be  free  of  duty  by  January  1, 1998. 
In  the  United  States,  it  was  approved 
and  implemented  by  the  United  States- 
Canada  Free-Trade  Agreement 
Implementation  Act  of  1988. 

Annex  401.2  of  the  FTA  established 
three  principal  timetables  for  the  staged 
elimination  of  tariffs  on  all  dutiable 
products  in  the  United  States  and 
Canadian  tariff  schedules.  These 
timetables  are:  (1)  Immediate 
elimination  of  tariffs  upon 
implementation  of  the  FTA;  (2) 
elimination  in  five  equal  annual  cuts  of 
20  percent  per  year  resulting  in  duty-free 
treatment  by  January  1. 1993;  and  (3) 
elimination  in  ten  equal  annual  cuts  of 
10  percent  per  year  resulting  in  duty-free 
treatment  by  January  1, 1998. 

Article  401(5)  of  the  FTA  provides  that 
at  the  request  of  either  government,  the 
two  governments  are  to  imdertake 
consultation  to  consider  agreeing  to 
accelerate  the  elimination  of  the  duties 
on  specific  products  in  the  schedule  of 
each  government.  Section  201  (b)  of  the 
FTA  Implementation  Act  grants  the 
President,  subject  to  certain  consultation 
and  layover  requirements,  the  authority 
to  proclaim  any  such  agreed 
acceleration  of  the  elimination  of  a  U.S. 
duty.  The  FTA  Implementation  Act  also 


provides  that  the  Administration  will 
consider  requests  from  interested 
private  sector  groups  as  a  matter  of 
priority  in  implementing  the  authority  of 
section  201(b). 

The  USTR  requested  that  the 
Commission  provide  the  probable 
economic  effect  advice,  rec'iired  by 
section  103(a)(1)(B)  of  the  FTA 
Implementation  Act,  preparatory  to 
entering  into  consultations  with  the 
Government  of  Canada,  on  the  U.S. 
rates  of  duty  to  be  applied  on  the 
articles  listed  in  54  FR  29959,  when 
imported  from  Canada  on  and  after 
January  1, 1990. 

In  addition  to  the  advice  requested 
with  respect  to  the  articles  identified  In 
Annex  I  of  54  FR  29959,  the  USTR  in  her 
letter  of  July  17, 1989,  indicated  that  a 
number  of  fiie  petitions  received  by  the 
Governments  of  the  United  States  and 
Canada  have  requested  acceleration 
only  for  selected  products  within  a  tariff 
subheading.  USTR  will  provide  the 
Conunission  with  a  list  of  such  products 
and  the  8-digit  tariff  subheadings  under 
which  they  are  classified.  The 
Commission's  advice,  in  addition  to 
covering  all  products  within  each 
subheading  on  the  list,  will  also  address, 
to  the  extent  possible,  the  effect  of 
acceleration  of  tariff  elimination  on  the 
narrower  product  coverage  specified  in 
such  petitions  as  well.  When  received, 
this  list  will  be  available  for  public 
inspection  in  the  Office  of  the  Secretary 
to  the  Commission. 


Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  in  the 
Commission  Hearing  Room,  500  E  Street 
SW.,  Washington,  DC,  beginning  at  9:30 
a.m.  On  September  11, 1989,  and 
continuing,  as  required,  on  September  12 
through  15.  All  persons  will  have  the 
right  to  appear  by  counsel  or  in  person, 
to  present  information,  and  to  be  heard. 
Persons  wishing  to  appear  at  the  public 
hearing  should  file  requests  to  appear 
not  later  than  August  30, 1989. 
Prehearing  briefs  (original  and  14 
copies)  should  also  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20438,  not  later  than 
5:00  p.m.,  August  30. 19B9.  Any  post- 
hearing  briefs  must  be  filed  by 
September  20, 1989. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
appearances  at  the  public  hearing, 
interested  persons  are  invited  to  submit 
written  statements  concerning  the 
investigation.  Written  statements  should 
be  received  by  the  close  of  business  on 
September  6, 1989.  Commercial  or 


financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary  at 
the  Commission's  office  in  Washington, 
DC. 

Issued:  August  1. 1989. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  89-18551  Filed  8-8-89|  8;45  am) 

BILUNG  CODE  7030-03-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decreu  Pursuant 
to  the  Clean  Air  Act;  United  States  v. 
International  Paper  Co. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  Is  hereby 
given  that  on  August  1, 1989,  a  proposed 
Consent  Decree  in  United  States  v. 
International  Paper  Co.,  No.  89-0172-B, 
was  lodged  with  the  United  States 
District  Court  for  the  District  of  Maine. 
The  proposed  Consent  Decree  arises       . 
from  a  civil  acti(Jn  filed  simultaneously 
alleging  violations  of  the  New  Source 
Performance  Standards  of  Section  111  of 
the  Clean  Air  Act,  42  U.S.C.  7411,  at  the 
company's  pulp  and  paper  mill  in  Jay, 
Maine.  The  proposed  Decree  requires 
the  company  to  modify  its  waste  fuel 
boiler  so  as  to  render  it  incapable  of 
firing  fossil  fuel  in  excess  of  250  million 
BTU/hr,  to  install  a  wet  scrubber  air 
pollution  control  device  on  the  boiler  to 
reduce  its  emissions,  and  to  pay  civil 
penalties  to  the  federal  government  and 
the  State  of  Maine  totalling  $990,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v. 
International  Paper  Co.,  EIJ  Ref  No.  90- 
5-2-1-1172. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  Maine,  Room 
321,  Federal  Building,  202  Harlow  Street, 
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Bangor,  Maine,  and  at  the  Region  I 
Office  of  the  Environmental  Protection 
Agency,  22nd  Floor.  JFK  Federal 
Building,  Boston,  Massachusetts.  Copies 
of  the  Consent  Decree  may  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  Department  of  Justice,  Room 
1515,  Ninth  Street  and  Pennsylvania 
Avenue,  NW..  Washington,  DC  20530.*  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $3.00  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
Donald  A.  Can, 

Acting  Assistant  Attorney  General,  Land  and 

Natural  Resources  Division. 

[FR  Doc.  89-18577  Filed  8-6-89;  8:45  am] 

MLLINQ  CODE  4410.C1-M 


Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  April  24, 1989  a  proposed 
Consent  Decree  in  United  States  of 
America  v.  Navistar  International 
Transportation  Corp.  Civil  Action  No. 
IP89-418-C  (S.D.  Inc.),  between  the 
United  States,  on  behalf  of  the  United 
States  Environmental  Protection  Agency 
("U.S.  EPA"),  and  Navistar  International 
Transportation  Corporation  has  been 
lodged  with  die  United  States  District 
Court  for  the  Southern  District  of 
Indiana.  The  Consent  Decree  required 
Navistar  to  complete  construction  of  air 
pollution  control  equipment  and 
implement  a  maintenance  and  testing 
program  that  will  assure  compliance 
with  the  Indiana  SIP.  The  Consent 
Decree  requires  Navistar  to  pay  a  civil 
penalty  of  $33,750. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decree  for  30  days  following  tiie 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Land  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530.  and 
should  refer  to  United  States  of  America 
V.  Navistar  International  Transportation 
Corp.,  D.J.  Ref.  No.  90-5-2-1—1227.  The 
proposed  Consent  Decree  may  be 
examined  at  die  Office  of  die  United 
States  Attorney.  Soudiem  District  of 
Indiana.  U.S.  Courthouse.  46  East  Ohio 
Street.  Indianapolis.  Indiana  46204.  at 
die  Environmental  Protection  Agency. 
230  Soudi  Dearborn  Street  Chicago. 
Illinois  60604.  and  at  Uie  Environmental 
Enforcement  Section,  Land  and  Natural 


Resources  Division  of  die  Department  of 
Justice,  Room  1748,  Tenth  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20530.  A  copy  of  the  Consent  Decree 
may  be  obtained  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  the 
amount  of  $2.30  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  die  United  States. 
Donald  A.  Carr. 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  89-18412  Filed  8-8-89;  8:45  am] 

BIUJNO  CODE  441»^)1-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  Notice  of  availabUity  of 
proposed  records  schedules;  request  for 
comments. 


summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
audiorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
September  25. 1989.  Once  the  appraisal 
of  the  records  is  completed.  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

address:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NK),  National 
Ardiives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 


SUPPLEMENTARY  INRMMATION:  Each 
year  U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
die  eventual  transfer  to  die  National 
Archives  of  historically  valuable  records 
and  audiorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  die  Archivist  of  die  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  direcdy  affected  by  the 
Government's  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  l>e  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  Defense.  Office  of 
die  Secretary  of  Defense  (Nl-330-89-1). 
DOD  Dependent  School  Special 
Education  FUes. 

2.  Joint  Chiefs  of  Staff,  Joint  Staff 
Secretariat  (Nl-218-89-1).  FacUitative 
records  relating  to  manpower  and 
personnel  management  information 
security  war  gaming,  communications 
and  general  administration. 

3.  Department  of  Justice,  Justice 
Management  Division  (Nl-60-88-10  thru 
-13).  Case  files  created  or  acounulated 
by  the  various  legal  divisions  and  the 
Office  of  Legal  Counsel  in  carrying  out 
the  Department's  responsibilities  in 
matters  arising  under  the  laws  of  the 
United  States  in  which  legal  action  may 
be  taken  or  considered. 

4.  Department  of  Justice,  Justice 
Management  Division  (Nl-60-89^]. 
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Electronic  tracking  records  for  debt 
collection  management. 

5.  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration,  Records  Appraisal  and 
Disposition  Division  (Nl-GRS-89-4). 
Agency  Privacy  Act  implementation 
reports  and  reports  of  new  systems 
submitted  to  the  Office  of  Management 
and  Budget. 

6.  National  Science  Foundation  (Nl- 
307-88-2).  Records  pertaining  to  review 
and  administration  of  research  grant 
and  contract  proposals  accounts. 

7.  Department  of  State,  Under 
Secretary  for  Management,  Office  of 
Medical  Services  (Nl-59-89-37].  Routine 
and  facilitative  medical  services 
records. 

8.  Department  of  State,  All  Foreign 
Service  Posts  (Nl-84-89-5). 
Comprehensive  schedule  covering 
health  and  medical  records. 

9.  Department  of  the  Treasury, 
Internal  Revenue  Service  (Nl-58-89-4). 
Comprehensive  records  schedule  for  the 
Research  Division. 

Dated:  August  2, 1989. 
DonW.WllMm. 
Archivist  of  the  United  States. 
[FR  Doc.  89-18578  Filed  8-8-89;  8:45  am] 
MLLMtQ  COOC  7S1S-ei-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

biter-Arts  Advieory  Panel;  Meeting 

Pursuant  to  section  10(a)(2]  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  S2-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Inter- 
Arts  Advisory  Panel  (US/Japan 
Fellowships  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  23, 1989,  from  9KX)  a.m.-6:00  p.m. 
in  Room  716  of  the  Nancy  Hanks  Center. 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  tiie  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1966,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  S52b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 


Management  Officer,  National 

Endowment  for  the  Arts,  Washington, 

DC  20506,  or  call  (202)  $82-5433. 

Yvonne  M.  Sabina, 

Director,  Council  and  Panel  Operations, 

National  Endowment  for  the  Arts. 

(FR  Doc.  89-18543  Filed  8<8-e9:  8:45  am] 

SajJNO  COOC  7S37-01-M 


NUCLEAR  REGULATORY 
COMMISSION  I 

Biweekly  Notice  Appiications  and 
Amendments  to  Operating  Licenses 
Involving  No  Significant  Hazards 
Considerations 

L  Background 

Pursuant  to  Public  Law  {P.L.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission)  is  publishing  this  regular 
biweekly  notice.  P.L  97-415  revised 
section  189  of  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  to  require 
the  Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license  upon 
a  determination  by  the  Commission  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  ]uly  17, 1989 
through  July  28, 1989  (54  FR  31097).  The 
last  biweekly  notice  was  published  on 
July  28. 1989. 

NOTICE  OF  CONSIDERATION  OF 
ISSUANCE  OF  AMENDMENT  TO 
FACILITY  OPERATING  UCENSE  AND 
PROPOSED  NO  SICr^nCANT 
HAZARDS  CONSIDERATION 
DETERMINATION  AND 
OPPORTUNITY  FOR  HEARING 

The  Commission  has  made  a  proposed 
determination  that  the  following 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previou^y  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-216,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  September  8, 1989  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facihty  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  IRules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  SenrptHf^  or  the 
designated  Atomic  Safety  ard  Lirpnsing 
Board  will  issue  a  notice  ipf  tieanng  or 
an  appropriate  order.       I 

As  required  by  10  CFR  i.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted  , 
with  particular  reference  to  the 
following  factors:  (1)  the  ttature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
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property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  withm  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  ihe  30-day  notice  period. 
However,  should  circumstances  change 
during  ■h'^  notice  period  such  that  failure 
to  act  iu  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commission  may  issue  the 
license  amendment  before  the 


expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendment  involves  no 
significant  hazards  consideration.  The 
final  determination  will  consider  all 
public  and  State  comments  received 
before  action  is  taken.  Should  the 
Conunission  take  this  action,  it  will 
publish  a  notice  of  issiiahce  and  provide 
for  opportunity  for  a  hearing  after 
issuance.  The  Commission  expects  that 
the  need  to  take  this  action  will  occur 
very  infrequentiy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti-eet,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptiy  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1-(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  to  the  attorney  for  the 
hcensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presidiiig  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board,  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  at  the  local  public  document  room 
for  the  particular  facility  involved. 

Aikansas  Power  &  Light  Company, 
Docket  No.  50-313,  Aikansas  Nuclear 
One,  Unit  1,  Pope  County,  Arkansas 

Date  of  amendment  request:  June  16, 
1988  as  supplemented  on  April  27, 1989 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 


the  Technical  Specification  surveillance 
test  frequency  requirements  for  the 
radiation  monitoring  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  Operating 
License  for  a  facihty  involves  no 
significant  hazards  consideration  if 
operation  of  the  facihty  in  accordance 
with  the  proposed  amendment  would 
not:  (1)  involve  a  significant  increase  in 
the  probabihty  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibihty  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

Arkansas  Power  and  Light  Company 
(AP&L)  has  reviewed  the  proposed 
change  and  has  determined  that:  (1)  The 
proposed  change  would  not  increase  the 
probabihty  or  consequences  of  any 
accident  previously  evaluated  since  it 
does  not  affect  previously  analyzed 
accidents  associated  with  plant 
operations  and  does  not  affect  any 
information  required  to  safely  shut 
down  the  plant;  (2)  the  proposed  change 
would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed  since  the  change 
does  not  allow  the  instrumentation  to  be 
operated  in  any  new  or  different  way 
from  what  is  currentiy  allowed;  and  (3) 
the  proposed  change  would  not  involve 
a  significant  reduction  in  the  margin  of 
safety  since  it  does  not  impact  plant 
operation  or  involve  any  plant 
modifications.  Therefore,  AP&L  has 
determined  that  the  requested  changes 
do  not  involve  a  significant  hazards 
consideration. 

The  proposed  amendment  would 
change  Technical  Specification  Table 
4.1-1  regarding  Item  28,  "Radiation 
Monitoring  System  other  than 
containment  high  range  monitors."  The 
"Channel  Description"  would  be 
changed  to  identify  two  subparts  of  the 
Radiation  Monitoring  System:  Process 
Monitoring  System  and  Area  Monitoring 
System.  Each  subpart  would  have 
separate  surveillance  test  frequencies 
specified.  The  channel  check  frequency 
for  both  subparts  would  be  increased  lo 
once  per  shift  from  once  per  week.  The 
channel  functional  test  frequency  for  the 
Process  Monitoring  System  would  be 
decreased  from  monthly  to  quarterly, 
and  would  .emain  monthly  for  the  Area 
Monitoring  System.  Finally  the  channel 
calibration  frequency  for  both  subparts 
would  be  decreased  to  once  per  18 
months  from  once  per  quarter. 
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These  proposed  surveillance 
frequencies  are  consistent  with  the 
Radiological  Effluent  Monitoring 
Instrumentation  Technical 
Specifications,  which  require  a  quarterly 
channel  functional  test  and  a  channel 
calibration  every  18  months.  They  are 
also  identical  to  the  Radiation 
Monitoring  System  surveillance 
frequencies  specified  in  the  Arkansas 
Nuclear  One,  Unit  2,  Technical 
Specifications,  whidi  are  consistent 
with  the  Combustion  Engineering 
Standardized  Format  Technical 
Specifications  and  the  channel 
calibration  frequency  (during  refueling 
outages]  indicated  in  Section  12.3  of  the 
Standaid  Review  Plan.  Additionally,  the 
decrease  in  the  channel  calibration 
frequency  to  once  every  18  months  is 
justified  by  a  significant  record  of 
reliable  instrument  performance. 

Based  on  the  above,  the  staff 
concludes  that  these  proposed  changes 
do  not  (1]  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated,  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  Therefore  the  staff 
proposes  to  determine  that  the 
requested  changes  do  not  involve  a 
si^iificant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esq.,  Bishop,  Cook,  Purcell,  & 
Reynolds,  1400  L  Street,  NW., 
Washington,  DC  20005-3502 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Carolina  Power  h  li^t  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
March  29, 1989 

Description  of  amendment  request: 
The  amendments  will  implement 
expanded  operating  domains  for  both 
Brunswick  units.  The  expansion  of  the 
operating  domain  allows  the  fuel  cycle 
economics  to  be  enhanced  through 
implementation  of  flow  control  spectral 
shift  operation  and  increased  core  flow 
coast  down  capability. 

The  amendment  for  each  unit  is 
divided  into  three  categories  of  changes. 
Category  one  changes  are  as  follows: 

Delete  the  flow-biased  APRM  scram 
and  rod  block  trip  setpoint  setdown 
requirements,  delete  reference  to  the  k( 
flow  adjustment  factor,  introduce  power 


and  flow  dependent  adjustments  to  the 
average  planar  linear  heat  generation 
rate  (APLHGR)  and  miaimum  critical 
power  ratio  (MCPR)  limits,  and  delete 
the  definitions  of  the  fraction  of  rated 
thermal  power  (FRTP)  and  the  core 
maximum  average  planar  linear  heat 
generation  rate  ratio  ((^lAPRAT). 

Category  two  changes  modify  the 
flow-biased  average  power  range 
monitors  (APRM)  scram  and  rod  block 
trip  equations  to  accommodate  an 
expanded  operating  domain.  Category 
three  changes  modify  the  rod  block 
monitor  (RBM]  trip  setpoints  and  RBM 
system  operability  requirements. 

Basis  for  proposed  no  significant 
hazard  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazard  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
analysis  for  Category  1  changes  to 
support  a  no  significant  hazards 
consideration  determination. 

1.  Clianges  in  tlie  operating  limit  values 
will  maintain  existing  margins  between  tiie 
operating  limit  and  the  safety  limit.  Operation 
within  the  operating  limit  will  ensure  that  the 
consequences  of  any  accWent  which  coiild 
occur  would  be  within  acceptable  limits. 
There  will  be  no  impact  on  the  probability  of 
any  accident  previously  evaluated.  The 
proposed  change  identifiss  that  adjustments 
to  the  MCPR  and  APLHGR  limits  as  specified 
in  the  Core  Operating  Limits  Report  will  be 
made  as  functions  of  cort  flow  and  power. 
These  adjustments  as  sptcificd  in  the  Core 
Operating  Limits  Report  »re  determined  using 
NRC  approved  methods  as  required  by 
Technical  Specification  49.3.2.  The 
adjuetments  impose  restrictive  conditions  on 
plant  operation  such  that  the  consequences  of 
anticipated  operational  occurrences  are  no 
more  severe  than  the  most  limiting  condition 
with  the  current  Technical  Specifications 
with  flow-biased  APRM  scram  and  rod  block 
setpoint  setdown  provisions.  Thus,  there  is  no 
significant  change  in  the  consequences  of  any 
accident  pre\'iously  evaltated. 

2.  The  proposed  change  eliminates  the 
requirement  for  setdown  of  the  flow-biased 
APRM  scram  and  rod  block  trip  setpoints 
under  specified  conditions  and  substitutes 
adjustments  to  the  MCPR  and  APLHGR 
operating  limits.  The  MCPR  and  APLHGR 
operating  limits  are  defined  such  that  no 
postulated  transient  event,  if  initiated  from 
other  than  rated  power  or  flow  conditions. 


could  result  in  violation  of  either  the  safety 
limit  MCPR  or  the  fuel  thermal-mechanical 
design  bases.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  flow  and  power  adjustment  factors 
were  determined  using  NRC  approved 
methods  and  satisfy  the  same  NRC  approved 
criteria  met  by  analyses  assuming  setdown  of 
the  flow-biased  AI^RM  scram  and  rod  block 
setpoints.  Therefore,  the  proposed 
amendment  does  not  involve  a  signiricant 
reduction  in  the  margin  of  safety. 

The  licensee  provided  the  following 
analysis  for  Category  2  changes  to 
support  a  no  significant  hazards 
consideration  determinaiion: 

1.  The  proposed  change  expands  the  power 
and  flow  operating  domain  by  relaxing  the 
restrictions  imposed  by  the  formulation  of  the 
flow-biased  APRM  rod  block  and  scram  trip 
setpoints.  The  probability  of  any  accident  is 
not  significantly  increased  by  operating  at  a 
higher  power  at  a  lower  core  flow  because 
the  formulation  of  the  flow-biased  APRM  rod 
block  trip  equation  has  been  noticed  to 
provide  the  same  protection  as  currently 
exists.  The  consequences  of  anticipated 
operational  occurrences  have  been  evaluated 
using  NRC  approved  methods  and  the 
proposed  setpoint  formulatiotts  have  been 
selected  so  as  not  to  involve  a  significant 
increaie  in  the  consequences  of  any  accident. 

2.  Changing  the  formulation  for  the  flow- 
biased  APRM  rod  block  and  scram  trip 
setpoints  does  not  change  thoir  respective 
functions.  The  APRM  rod  block  trip  setpoint 
will  continue  to  block  control  rod  withdrawal 
when  core  power  significantly  exceeds 
design  bases  and  approaches  the  scram  level. 
The  APRM  scram  trip  setpoint  will  continue 
to  initiate  a  scram  if  the  power/flow 
condition  exceeds  that  specified  by  the 
APRM  rod  block  setpoint.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  As  stated  above,  the  flow-biased  APRM 
rod  block  and  scram  trip  setpoints  will 
continue  to  perform  their  respective 
functions.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
analysis  for  Category  3  changes  to 
support  a  no  significant  hazards 
consideration  determine twn. 

1.  The  RBM  system  is  not  involved  in  the 
initiation  of  any  accident  and  does  not 
increase  the  probability  of  the  occurrence  of 
any  accident.  The  RBM  system  only  serves  to 
mitigate  the  consequences  clone  event;  the 
rod  withdrawal  error  (R^'E)  anticipated 
operational  occurrence.  Analyses  of  the  RWE 
were  performed  using  NTIC  approved 
methods  for  the  modifled  setpoints.  The 
results  demonstrate  that  the  consequences  of 
the  RWE  event  are  no  more  aevere  with  the 
modifled  RBM  system  than  with  the  current 
conflguration.  Therefore,  the  proposed 
change  does  not  involve  a  signiflcant 
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increaae  in  thar  conaeqiienen  of  any  accident 
previously  evnlua>cd. 

2.  The  proposed  change  doa*  not  ^ter  the 
function  of  anv  component  or  system  other 
than  die  RBM  system.  The  changes  to  the 
RBM  system  hare  been  designed  to  enhance 
the  reliability  and  accuracy  of  the  RBM 
system  without  tmpactmg  the  degree  of 
isolation  of  the  RBM  system  from  other  plant 
systems.  The  function  of  the  RBM  system 
does  not  change.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
acciderrt  preromsly  evaluated. 

3.  The  proposed  change  revises  the 
setpoints  for  the  RBM  system  which  is  solely 
designed  to  mitigate  the  consequences  of  the 
RWE  anticipated  operational  occurrence. 
Analyses  of  the  RW'E  event  are  used  to 
derive  the  setpoints  such  that  die  safety  limit 
for  the  minimum  critical  power  ratio  (MCPR) 
will  not  be  challenged  assianing  the  initial 
MCPR  was  no  less  than  the  operating  limit 
MCPR.  These  setpoints  are  therefore 
dependent  upon  the  operating  Kmit  MCPR. 
For  this  reason,  the  proposed  change  also 
identifles  that  these  setpoints  are  specified  in 
the  Core  Operating  Limits  Report.  The  Core 
Operattag  Lifflits  Report  is  prepared  based  on 
the  results  of  NRC  approved  methods  as 
required  by  Technical  Specification  5.9.3.2. 
The  setpoints  reported  in  the  Core  Operating 
Limits  Report  are  derived  such  that  the  RWE 
event  is  not  the  most  limiting  event  in 
determining  the  operating  limit  MCPR.  The 
operating  limit  MCPR  maintains  the  margin  of 
safety  for  this  thermal  limit.  Thus,  the 
proposed  change  does  nof  involve  a 
significant  reduction  in  the  margin  ef  saftty. 

The  licensee  has  coneteded  ^t  the 
proposed  amendment  meets  the  three 
standards  in  10  CFR  50.92  and, 
therefore,  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  no  significant 
hazards  consideration  determination 
and  agrees  with  the  licensee's  analysis, 
in  addition,  the  staff  has  reviewed 
NEDC-31654P,  "Maximum  Extended 
Operatmg  Dcnnain  Analysis  for 
Brunswick  Steam  Electric  Want,"  which 
was  enclosed  as  part  of  the  licensee's 
March  29, 1989  submittal.  The  staff  has 
verified  that  the  transients  which  have 
been  considered  potentially  limiting  in 
the  Brunswick  Updated  Final  Safety 
Analysis  Report,  Chapter  15,  have  been 
reanalyzed  using  the  proposed 
maximum  extended  operating  domain 
conditions.  The  purpose  of  the  transient 
reanalysis,  using  an  NRC-approved 
methodology,  is  to  ensm-e  that  the  limits 
of  the  safety  malysis  are  maintained. 
The  results  of  the  analysis,  as 
documented  in  NEDC-36154P,  show  that 
the  safety  limit  MCPR  has  not  been 
exceeeded.  Based  on  this  finding,  the 
staff  agrees  with  the  hcensee  that  for 
Category  one  changes,  the  proposed 
requested  amendment  will  not  increase 
the  consequences  of  an  accident 
previously  evaluated.  Furthermore,  the 


staff  finds  that  the  operation  m  ttie 
maximiHn  extended  operating  domains 
for  both  Brunswick  Units  has  no  effect 
on  the  probability  of  occurrence  of  any 
transients  because  plant  equipment  and 
systems  stiD  operate  within  their  design 
limits.  AccOTdLogly,  the  Commission 
proposes  to  determine  that  tiie 
requested  amendment  does  not  mvcrfve 
a  significant  hazards  con^deration. 

Local  Poblic  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  Wilham  Madison  Randall 
Library,  601  S.  College  Road, 
Wihnington.  North  Carolina  28403-3297. 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551,  Raleigh. 
North  Carolina  27602 

NRC  Project  Director:  Elmor  G. 
Adensam 

CommMiwealtb  Edison  Corapony, 
Docket  Nos.  50-254  and  5»-266,  Quad 
Cities  Nucleat  Power  Statioii,  Umts  1 
and  2,  Reck  Island  County,  ffliirais 

Date  of  application  for  amendments; 
May  25, 1969 

Description  of  amendments  request 
Conunonwealth  Edison  Company 
(CECo)  has  proposed  amending  Sections 
3.5.C  ft  E  (including  applicable  Bases)  of 
the  Technical  Specifications  (TS)  in 
Appendix  A  of  the  Quad  Cities 
Operating  Licenses,  DPR-2g  and  DPR-30. 
These  amendments  would  revise  certain 
Limiting  Conditions  of  Operability 
(LCO)  and  Surveillance  requirements 
associated  with  the  High  Pressure  Core 
Injection  (HPCI)  and  Reactor  Core 
Isolation  Cooling  (RCIC)  systems.  The 
general  purpose  of  CECo's  proposed  TS 
revision  is  to  conform  Quad  Cities'  LCO 
and  stirveiilance  requirements  with 
those  of  the  Standard  TS  for  General 
Electric  Boiling  Water  Reactors, 
NUREG-0123.  Revision  3.  Specific  TS 
changes  proposed  by  CECo  as  part  of 
their  amendment  application  are  as 
follows: 

(1)  Expand  HPCI/RCIC  LCO 
applicability  to  include  whenever  fuel  is 
in  the  reactor  vessel;  increase  the 
required  Reactor  Pressure  for  HPQ 
operability  from  90  psig  to  150  psig;  and 
delete  requirement  for  HPCI  &  RCIC 
operability  prior  to  reactor  startup  from 
cold  shutdown. 

(2)  Extend  allowed  out-of-service  time 
(i.e.  inoperability)  for  HPCI  &  RCIC 
diuing  reactor  operation  to  14  days 
(versus  7-days). 

(3)  Estabhsh  time  limits  for  continued 
reactor  startup  following  an  outage,  in 
which  work  was  performed  that  directly 
affected  HPCI  ft  RQC  operability,  until 
HPCI  ft  RCIC  are  proven  c^erable. 

(4)  Delete  the  surveillance 
requirement  for  immetfiateiy 


demomtrating  operabffity  of  other 

Emergency  Core  Cooling  System  (ECCS) 
subsystems  whenever-HPCI  or  RCIC  are 
iiK^erable  -  require  instead  a 
verification  of  EOCS  subsystems 
operability  rather  than  demonstration. 

(5)  Expand  surveillance  requirements 
of  HPC!  A  RCIC  to  test  pimp  flow  rates 
at  low  and  rated  reactor  piessures. 
Replace  the  raon&ly  rahve  operability 
check  with  a  monthly  vahre  hneup 
check,  and  delete  the  monthly  pmnp 
operability  chedc. 

(6)  Change  required  reactor  pressure 
to  be  reduced  to  during  orderly 
shutdown  due  to  HPCI  or  RCIC 
inoperability  from  90  psig  to  150  psig. 

(7)  Revise  appHcable  BASES  as 
appropriate. 

(8)  Delete  the  obsolete  RCIC  LCO  that 
was  only  applicable  from  November  6 
through  November  20, 1976.  AD  of  the 
aforementioned  TS  changes  are 
consistent  with  Standard  TS  language, 
industry  operating  practices,  and 
existing  QCNPS  design  considerations. 

(9)  Expand  HPCI/RCIC  LCO 
applicability  to  whenever  fuel  is  in  the 
reactor  vessel. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  bcense  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated; 

(2)  Create  the  possibiHty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or 

(3)  involve  a  significant  reduction  in  a 
margin  of  safety. 

Commonwealth  has  evaluated  this 
proposed  amendment  and  determined 
that  it  involves  no  significant  hazards 
consideration.  In  accordance  with  the 
criteria  of  10  CFR  50  92(c): 

(1)  The  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  requires 
HPCI  to  be  operable  at  greater  than  150 
psig  whidi  is  in  conformance  to  design 
requirements  and  allows  approximately 
a  175  psi  overlap  with  the  low  pressure 
core  cooling  subsystems  injection 
capabilities  at  approximately  325  psig. 
The  deletion  of  the  requirement  for 
HPCI  and  RCl  to  be  operable  prior  to 
reactor  startup  from  a  cold  sfaotdown 
provides  clarifkatitm  of  intent  tHrtil  the 
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reactor  is  producing  steam  at  a  pressure 
sufficient  to  provide  water  injection  to 
the  reactor.  This  clarification  of  intent 
does  not  reduce  the  availabihty  of  either 
the  HPCI  or  the  RCIC  systems  when 
needed  to  perform  their  design  function. 
The  proposed  change  for  reduction  of 
reactor  pressure  from  90  to  150  psig  for 
RCIC  inoperabihty  requirement  is  made 
to  provide  consistency  with  the  reactor 
pressure  of  150  psig  presently  allowed  in 
the  RCIC  operability  requirements.  The 
change  for  both  HPCI  and  RCIC  in  the 
allowed  out-of-service  time  from  7  to  14 
days,  reflects  an  adoption  of  later  BWR 
operating  plant  requirements  at  Quad 
Cities  for  \heae  systems.  The  14  day  out- 
of-service  period  reflects  the  low 
probability  of  the  need  for  the  systems 
and  also  reflects  the  availability  of  high 
and  low  pressure  core  cooliiig  systems 
for  post  accident  mitigation  hinctions. 
The  deletion  of  the  term  irradiated  from 
the  system  operability  requirements  is 
conservative  and  does  not  reduce 
system  availability. 

Proposed  changes  in  testing  requirements 
for  HPCI  and  RCIC  include  deletion  of  the 
testing  of  other  core  cooling  systems  when 
HPa  or  RCIC  is  inoperable.  The  present 
testing  methods  represent  requirements 
beyond  those  necessary  to  adequately  assure 
that  remaining  core  cooling  systems  are 
operable  and  capable  of  performing  their 
design  intent.  The  proposed  deletion  of  this 
multiple  system  testing  requirement  will  bring 
Quad  Cities  Units  1  and  2  in  line  with  current 
BWR  plant  testing  requirements. 

The  remaining  changes  to  HPCI  and  RCIC 
requirements  involve  inclusion  of  Inservice 
Testing  Program  requirements  where 
applicable  and  Standard  Plant  testing 
quidelines.  These  changes  include  deletion  of 
monthly  pump  and  valve  operability  tests  but 
also  include  addition  of  monthly  valve  lineup 
checks  and  a  new  ptmip  flow  test  to  be 
conducted  under  certain  startup  conditions. 
The  changes  to  the  testing  requirements  will 
enhance  determination  of  system  operability 
by  providing  both  a  low  and  high  pressure 
demonstration  of  pump  performance.  The 
quarterly  pump  performance  tests  have  been 
demonstrated  at  later  plants  to  provide 
assurance  of  system  operability  and  thus  the 
present  monthly  pump  operability  test  can  be 
deleted.  The  proposed  monthly  valve  lineup 
checks  have  also  been  shown  through  use  at 
other  facilities  to  provide  assurance  of 
system  alignment  and  thus  the  monthly  valve 
operability  checks  can  be  deleted.  The  Quad 
Cities  Inservice  Testing  Program  also 
provides  assurance  of  valve  operability  and 
pump  performance  where  applicable.  Flow 
rate  testing  of  HPCI  and  RCIC  is  performed 
prior  to  exceeding  325  psig  following  a 
refueling  outage  or  an  outage  in  which  work 
was  performed  that  directly  affected  system 
operability.  Selection  of  the  325  psig  limit  for 
testing  ensures  stable  reactor  conditions 
during  the  test. 

The  deletion  of  the  one-time  exemption  in 
the  RCIC  LCO  for  Quad  Cities  Unit  1  is 
strictly  an  administrative  change  and  does 
not  affect  any  accident  analysis. 
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The  proposed  changes  do  not  affect  any 
accident  precursors  and,  therefore,  do  not 
increase  the  probability  of  an  accident 
previously  evaluated.  TIk  changes  in  HPCI 
and  RCIC  Operability  requirements  reflect 
system  design,  assure  system  operability 
when  required,  and  provide  sufficient  overlap 
with  low  pressure  core  cooling  systems.  The 
changes  in  testing  requirements  represent 
deletion  of  outdated  requirements  while 
implementing  provisions  that  will  provide 
assurance  of  system  operability  and, 
therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evalnated. 

(2]  The  proposed  change  does  not  create 
the  possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  modify  HPCI 
or  RGC  design  or  reduce  the  capability  of 
these  systems  to  perform  their  design  intent. 
The  proposed  changes  in  testing  implement 
the  provisions  of  the  Inservice  Testing 
Program  where  applicable  in  the  Technical 
Specifications  and  follow  proven 
implementation  at  other  operating  BWR 
plants.  Even  though  the  testing  intervals  are 
relaxed  in  some  places,  Ais  relaxation  has 
been  demonstrated  at  other  facilities,  with 
similar  systems  to  those  at  Quad  Cities  Units 
1  and  2,  to  provide  adequate  demonstration 
of  component  and  system  operability. 

Since  HPCI  and  RCIC  system  design  basis 
are  not  changed  by  the  proposed  changes, 
there  is  no  possibility  of  •  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

(3)  The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  amendment  will  not 
significantly  reduce  the  awailabihty  of  HPCI 
or  RCIC  when  required  to  mitigate  accident 
conditions.  Excessive  testing  of  systems  and 
components  can  reduce  rather  than  increase 
reliability.  An  acceptable  level  of  testing  to 
demonstrate  operability  currently  being  used 
at  later  BWR  plants  does  not  include  multiple 
testing  of  other  systems  when  HPCI  or  RCIC 
is  inoperable.  The  testing  that  will  remain  in 
the  Technical  Specifications  provides 
adequate  assiu-ance  of  system  performance. 
Changes  to  HPCI  and  RQC  system  testing 
requirements  include  adoption  of  proven 
testing  methods  at  other  plants,  inclusion  of 
applicable  1ST  program  requirements,  and 
inclusion  of  plant  specific  testing 
requirements. 

Changes  to  the  operabflify  requirements  for 
HPCI  and  RCIC  are  mads  to  recognize  design 
parameters  and  to  provide  consistency  in 
operability  and  shutdovMi  provisions.  Actual 
system  operating  overlap  with  the  low 
pressure  core  cooling  systems  has  not 
changed  since  actual  system  design  flow  and 
pressure  ability  has  not  been  modified. 
Adoption  of  the  14-day  aBowed  out-of-service 
period  does  not  significantly  affect  the 
accident  mitigation  function  of  the  overall 
core  coohng  network. 

The  proposed  changes  follow  similar 
provisions  that  are  implemented  at  BWR 
plants  with  systems  like  those  at  Quad  Cities 
Units  1  and  2.  Since  the  proposed  changes 
will  help  to  assure  availability  of  the  HPCI 
and  RCIC  systems  when  required  by  accident 


analysis,  these  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  the  NRC  staff  proposes  to 
determine  that  this  amendment  request 
does  not  involve  significant  hazards 
consideration  based  upon  a  preliminary 
review  of  the  appUcation,  the  licensee's 
evaluation  of  no  significant  hazards,  and 
NRC  guidance. 

Local  Public  Document  Room 
location:  Dixon  Public  Library,  221 
Hennepin  Avenue,  Dixon,  Illinois  61021. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Acting  Project  Director:  Paul  C. 
Shemanski 

Connecticut  Yankee  Atoiaic  Power 
Company  and  Northeast  Nuclear  Energy 
Company,  et  al,  Docket  No.  50-213. 
Haddam  Neck  Plant,  Middlesex  County, 
Connecticut;  Docket  No.  51^423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3.  New  London  County,  Connecticut 

Date  of  amendment  request-  June  29. 
1989 

Description  of  amendment  request- 
The  proposed  amendments  would 
change  Technical  Specifications  (TS) 
4.10.1.D.l.h  for  the  Haddam  Neck  Plant 
and  TS  4.4.5.4.a.8  for  Millstone  Unit  3. 
The  proposed  change  to  the  TS  would 
allow  the  Ucensees  to  inspect  steam 
generator  tubes  by  insertion  of  the 
ultrasonic  test  probe  from  the  cold  leg 
side  of  the  steam  generator  tube. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Millstone  Unit  3  and  Haddam  Neck 
utilize  a  steam  generator  tube  design 
shaped  as  an  inverted  "U".  TTiese  steam 
generator  tubes  traverse  the  steam 
generator  from  the  hot  leg  to  the  cold  leg 
side  of  steam  generator  tube  sheet. 
Steam  generator  tubes  are  periodically 
subjected  to  ultrasonic  testing  (UT)  to 
detect  flaws  in  the  tubes.  The  testing  is 
accomplished  by  inserting  a  probe  into 
the  tube.  At  the  present  time,  TS 
4.4.5.4.3.8  and  4.10.1.D.l.h  define  a  steam 
generator  tube  inspection  as  "...an 
inspection  of  the  steam  generator  tube 
from  the  point  of  entry  (hot  leg  side) 
completely  around  the  U  Bend  to  the  top 
support  of  the  cold  leg."  The  licensees 
have  proposed  that  the  definition  of  tube 
inspection  be  expanded  to  also  include: 
"from  the  point  of  entry  (hot  leg  or  cold 
leg  side)  completely  around  the  U-bend 
to  the  opposite  tube  end." 

Title  10  CFR  50.92,  "Issuance  of 
amendment,"  contains  staidnrds  for 
determining  if  a  proposed  license 
amendment  involves  no  significant 
hazards  consideration.  In  this  regard, 
the  proposed  change  to  T$  4.4.5.4.a.8 
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and  4.iai.D.l.h  would  not  involve ,a 
significant  increase  in  the  probability  or 
coDsequences  of  an  accidoit  prerioiiwly 
evaluated.  The  porpose  of  steam 
generator  tid>e  tai^ctions  is  to  locate 
flaws  that  could  potentiaUy  result  in  a 
steam  generator  tube  rupture.  The 
proposed  change  to  the  TS  would 
maintain  the  ability  of  the  licensee  to 
identify  steam  generator  tube  flaws  and 
take  preventive  measures  to  limit  the 
probability  of  a  steam  generator  tube 
rupture,  ^oce  the  intent  of  the  required 
steam  generator  tube  inspection  has  not 
been  changed,  there  is  no  impact  on  the  ■ 
probabiBfy  os  consequences  of  a  steam 
generator  tube  ruptiu'e  accident 

The  proposed  change  to  the  TS  would 
not  create  the  possibflUty  oi  a  new  or 
different  kind  of  accident  The  use  of  UT 
for  steam  generator  tubes  is  an 
established  form  of  inspection  that  has 
no  adverse  effects  on  the  tubes.  The 
proposed  change  to  the  TS  does  iu)t 
involve  a  change  in  the  test  method,  and 
retains  inspection  of  the  hot  leg  and  U- 
bend  sections  of  the  tubes.  Probe  entry 
point  [hot  leg  vs.  cold  leg]  will  become 
optional.  The  choice  of  entry  side  has  no 
adverse  effect  on  inspection  capability 
or  results. 

Finally,  the  proposed  change  to  the  TS 
would  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Because 
of  the  large  number  of  steam  generator 
tubes,  the  surface  area  of  the  tubes 
represents  a  substantial  fraction  of  the 
total  primary  system  boundary  area. 
Thus,  steam  generator  tube  integrity  is 
an  important  part  of  the  overall  primary 
system  integrity.  The  location  and  repair 
of  excessive  steam  generator  tube 
degradation  will  retain  the  margin  of 
safety  with  regard  to  iwimary  system 
integrity. 

Based  upon  the  above,  the 
Commission  proposes  to  determine  that 
the  proposed  change  to  TS  4.4.5.4.8.8 
and  4.10.I.D.l.h  involves  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Russel  Library,  123  Broad 
Street.  Middletown,  Connecticut  06457 
and  Waterfwd  Public  Library,  49  Rope 
Ferry  Road.  Waterford,  Connecticut 
06385. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard. 
CoimselcHTS  at  Law,  City  Place.  Hartford, 
Connecticut  06103-3^tg9. 

NRC  Project  Director:  John  F.  Stolz 

Duke  Power  Coflf^Mny,  Docket  Nos.  51^ 
269, 50-SE7I  ancl  S*-2B7,  Oooaee  Nnclear 
StsfioB,  Uirits  1,  Z  aflv  3,  Oemee  Goimty, 
SoaACnolBia 

Date  of  amendment  request  July  14, 
1989 


Description  of  amendment  request: 
The  proposed  unendments  would  rerise 
the  Technical  Specifications  (TS)  to 
delete  requirements  for  leak  testing  of 
main  steam  stop  valves  (MSSVs).  TS 
4.8.2  currently  specifies  leakage  teating 
of  the  MSSVs  at  59  psig  during  each 
refaeUng  ootage.  The  specification  limits 
leakage  to  25  cnbtc  feet  per  boor.  The 
apparent  basis  for  the  leak  rate  is  for  ^e 
use  of  the  MSSVs  as  containment 
isolation  valves  in  the  unlikely  event  of 
a  simultaneous  break  of  the  reactor 
coolant  line  and  a  steam  generator 
feedwater  header.  The  technical  basis 
for  the  allowable  leakage  of  25  cubic 
feet  per  hour  is  25%  of  the  total 
allowable  containment  leakage  from  all 
penetrations  and  isolation  valves.  The 
acceptance  criteria  used  in  the 
performance  test  of  the  MSSVs  measure 
water  leakage  through  the  valve  aeat 
This  leak  rate  is  not  corrected  for  an 
equivalent  steam/ air  specific  volume. 

Throu^  a  detailed  review  and 
engineering  evaluation,  the  licensee  has 
determined  that  leak  testing  of  the 
MSSVs  is  unnecessary  in  order  to 
determine  the  operability  of  these 
valves  ami  that  the  basis  for  the  leak 
rate  testing  requirement  specified  by 
4.8.2  is  inappropriate.  The  proposed 
amendments  would  delete  the  leak  rate 
testing  specified  u  TS  4.8.2. 

Boris  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c)]  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  wotild 
not:  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
create  the  possibility  of  a  new  or 
difi'erent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  ■ 
margin  of  safety. 

In  regard  to  the  proposed  amendment, 
the  Ucensee  has  determined  the 
following: 

Each  accident  analysis  addressed  within 
the  Oconee  FSAR  has  been  examined  with 
respect  to  changes  proposed  within  this 
■meodment  request  Changes  included  within 
this  request  delete  unneceMary  reqwirements 
for  MSSV  leak  testing.  Leak  testing  of  MSSVs 
is  not  necessary  to  assiu'c  operabiUty.  As 
such,  the  probability  of  any  design  basis 
accident  is  not  increased  by  this  change  since 
MSSV  operability  is  assured  as  weR  as 
aeration  widiin  the  Ixnuids  of  accident 
analyses  addressed  in  the  Oconee  FSAR. 
Therefore,  tttis  change  wtf  not  involve  ■ 
significant  increase  in  te  probabttity  or 


consequences  of  any  accident  psevioasiy 
evaluated. 

Operation  of  Oconee  in  accordance  widi 
these  TS  wfll  not  create  any  failure  modes 
not  txraitded  by  previously  evahiated 
accideirts.  As  nich,  this  cfaan^  wiB  not 
create  the  peasfbiltty  of  a  new  or  differeiH 
kind  of  accident  from  any  Icind  of  acci<leiit 
previously  cvaUated. 

The  dniyi  basis  of  die  MSSVs  is  to  iKitste 
the  fattlted  steam  line  frooi  the  viiaulted 
steam  line  ia  tiie  event  of  a  main  stpnm  line 
break.  In  additioa  the  MSSVs  fuprtioa  to 
isolate  tbe  faulted  steam  generator  ia  the 
event  of  ■  steam  generator  tube  rupture. 
Changes  included  within  this  amendment 
request  will  not  degrade  the  abiHty  of  the 
MSSVs  to  perform  these  safety  functions. 
Therefore,  diere  wffl  he  no  redoctiOR  in  any 
margin  el  nfcty. 

The  NRC  staff  has  reriewed  the 
licensee's  determination  related  to  no 
significant  hazard*  consideration  and 
concars  with  its  finding. 

On  this  basis  the  Commission 
proposes  to  determine  ftat  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street,  WalhaDa, 
South  Carolina  29091 

Attorney  for  licensee:  ].  Michael 
McGarry,  Ul,  Bishop.  Cook,  PlirceD  and 
Reynolds,  1400  L  Street  NW., 
Washington,  DC  20005 

NRC  Project  Director:  Da\id  B. 
Matthews 

Duquesnc  Lagkt  CompaBy,  DockaC  No*. 
50-334  and  S0-A12,  Beavw  Valley  Power 
Stafioo,  UoitNoa.  1  and  2,  SUppiogport. 
PuBiiiylvaafa 

Date  of  amendment  request  June  29, 
1989 

Description  of  amendment  request 
The  proposed  amendments  would  revise 
the  Technical  Specifications  of  each  tuiit 
as  follows: 

(1)  Section  4.1.2.3.2  and  4.1.23.3 
regarding  Unit  1  surveillance 
requirements  of  the  chargrng  pump  and 
low-head  safety  infection  pump  would 
be  modified  to  provide  operational 
flexibility. 

(2)  Table  4.3-6  and  4.3-7  of  Unit  1  - 
Notation  referencing  a  non-existent 
surveillance  requirement  would  be 
corrected. 

(3)  Specification  3.3.3.&a  of  Unit  2  - 
The  reference  to  "Specification  3.4.11.a" 
is  a  typographical  error  and  would  be 
corrected  to  "Specification  3.4.11." 

(4)  Table  3.3-13  -  Action  31.  regarding 
grab  sanqiling  when  one  chaimri  of  the 
waste  gas  decay  tank  oxygen  nonitor  is 
inoperaUe,  woold  be  relaxed.  In 

°  addition,  the  action  statement  would  be 
expandeid  to  inchide  die  condition  when 
two  channels  are  inopCTaUe. 
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(5)  Section  4.5.1.3  and  associated 
basis  -  A  note  would  be  added  to  permit, 
when  reactor  pressure  is  less  than  the 
low-temperature  overpressure  setpoint. 
opening  of  the  accumulator  discharge 
isolation  valve  to  perform  check  valve 
testing. 

(6)  Section  4.e.2.1.b  of  Unit  1  -  The 
monthly  flow  testing  of  the  quench  spray 
pumps  would  be  changed  to  quarterly, 
consistent  with  a  new  edition  of  the 
ASME  Code  Section  XI. 

(7)  Section  3.7.1.5  of  Unit  1  -  The 
action  statement  regarding  main  steam 
isolation  operability  would  be  clarified 
by  correcting  inconsistencies. 

(8)  Section  4.9.8.1,  surveillance 
requirement  of  the  residual  heat  removal 
system  -  This  section  would  be 
editorially  rearranged  for  better  clarity. 
In  addition,  a  more  stringent 
surveillance  requirement  would  be 
imposed  during  reduced  reactor  coolant 
Inventory  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  accordance  with  10  CFR  50.92(c).  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazard  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated,  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  sipiificant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  involved  only 
editorial  correction  of  existing 
requirements,  minor  changes  of  existing 
surveillance  requirements  or  imposition 
of  new  surveillance  requirements.  None 
of  such  changes  have  been  previously 
identified  to  be  precursors  of  any 
accident,  and  none  have  been  a  factor  in 
evaluation  of  accident  consequences. 
Hence  the  answer  to  the  first  criterion  is 
negative.  No  design,  hardware,  or 
operational  changes  are  involved.  Hence 
no  new  accidents  can  be  created  and 
the  answer  to  the  second  criterion  is 
negative.  Finally,  the  changes  will  not 
affect  any  plant  setpoints,  accident 
analysis  assumptions,  or  technical 
spedfication  limits.  Hence  the  answer  to 
the  third  criterion  is  also  negative. 

The  staff  therefore  proposes  to 
determine  that  the  requested 
amendments  involve  no  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
863  Franklin  Avenue.  Aliquippa. 
Pennsylvania  15001. 


Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Jsy  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  et  al..  Docket 
No.  50-219.  Oyster  Creek  Nuclear 
Generating  Station,  Ocean  County.  New 
Jersey  j 

Date  of  amendment  request-  June  30, 
1989 

Description  of  amendment  request: 
The  proposed  amendment  would  add 
Technical  Specifications  which  would 
limit  conditions  of  operation  and 
surveillance  requirements  for  the  high 
range  radioactive  noble  gas  effluent 
monitors.  This  accident  monitoring 
instrumentation  is  installed  to  comply 
with  NUREG  0737,  Item  n.F.1.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  60.92(c). 

The  licensee  has  determined  and  the 
NRC  staff  agrees  that  the  proposed 
amendment  will  not: 

(1)  Involve  a  significBnt  increase  in  the 
probability  or  the  consequence  of  an  accident 
previously  evaluated.  The  high  range 
radioactive  noble  gas  tffluent  monitors  are 
installed  to  provide  the  plant  operator  with 
information  on  plant  releases  of  noble  gases 
during  and  following  an  accident.  This 
capability  is  required  by  NUREG  0737  Item 
n.F.1.1.  The  addition  of  specifications  for 
installed  accident  monitoring  instrumentation 
does  not  increase  the  probability  or  the 
consequence  of  an  acddent. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accidtnt  from  any 
previously  evaluated,  ft  has  been  determined 
that  a  new  or  different  kind  of  accident  will 
not  l>e  possible  due  to  this  change.  The 
addition  of  specifications  for  installed 
accident  monitoring  instrumentation  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3]  Involve  a  signiRcant  reduction  in  a 
margin  of  safety.  The  proposed  specifications 
will  provide  added  assurance  that  the 
operabiUty  of  the  monitors  will  be 
maintained  within  acceptable  limits. 
Therefore,  this  change  does  not  reduce  a 
margin  of  safety. 

Accordingly,  the  staff  has  made  a 
proposed  determination  that  the 
application  for  amendment  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department.  101  Washington 
Street.  Toms  River.  New  Jersey  08753 

Attorney  for  licensee:  Ernest  L  Blake. 
Jr..  Esquire.  Shaw,  PIttinan.  Potts  ft 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037. 


NRC  Project  Director:  John  F.  Stolz 

GPU  Nuclear  Corporation,  Docket  No. 
50-320,  Three  Mile  Island  Nuclear 
Station,  Unit  No.  2,  (TI4I-2).  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request:  August 
15. 1988 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TMI-2  Operating  License  No.  DPR-73  by 
modifying  Appendix  A  Technical 
Specifications  Sections  1.0  "Definitions" 
and  6.0  "Administrative  Conta-ols."  The 
proposed  changes  would  revise  the 
staffing  requirements  for  the  TMI-2 
Safety  Review  Group  (3RG)  to  reflect 
the  current  and  future  configuration  of 
the  facility.  The  proposed  changes  also 
revise  the  current  definition  of  review 
significant  items  and  resolve  a  conflict 
with  the  existing  regulatory 
requirements  related  to  the  submission 
of  reports  to  the  NRC. 

In  Section  1  the  licensee  propose  a 
change  in  the  definition  of  "Review 
Significant."  The  definition  currently 
defines  review  significant  items  as  those 
system  operating  procedures  and 
associated  emergency,  abnormal,  alarm 
response  procedures  which  require  NRC 
approval.  The  licensee  proposes  to 
change  the  definition  to  state 
specifically  the  procedures  which  still 
require  NRC  approval. 

License  amendment  No.  30,  dated 
May  27, 1988  deleted  the  requirement  for 
NRC  prior  approval  of  procedures 
except  those  specified  by  section  3.1.13. 
The  revised  definition  of  "Review 
Significant"  would  limit  review  of 
procedures  to  those  specified  by  Section 
3.9.13. 

Section  6.5  defines  the  licensee's 
review  and  audit  requirements  for  TMI- 
2.  The  licensee  proposes  to  reduce  the 
minimum  staffing  requirement  for  the 
TMI-2  Safety  Review  Group  (SRG)  after 
completion  of  defueling  and  elimination 
of  the  possibility  of  a  criticality.  The 
SRG  would  be  reduced  from  one 
manager  and  five  engineers  to  one 
manager  and  three  engineers.  The 
licensee  further  proposes  that  once  all 
canisters  containing  fud  have  been 
shipped  offsite  the  SRG  would  be 
eliminated.  In  its  place  the  licensee 
proposes  to  implement  •  new 
requirement  for  Independent  Safety 
Reviewers  (ISRs).  These  ISRs  would 
perform  the  independent  review  of  the 
subjects  listed  in  Specification  6.5.2.5. 
The  licensee  states  that  following  the 
completion  of  defueling  the  reduction  in 
the  minimum  SRG  staffbog  requirement 
to  a  manager  and  three  engineers  can  be 
implemented  without  significanUy 
affecting  the  ability  of  the  SRG  to 
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perform  its  required  functions.  The 
licensee  believes  that  the  proposed 
reduction  in  the  SRG  minimum  staffing 
requirements  is  appropriate  based  on 
the  reduced  scope  of  the  cleanup 
activities  after  the  end  of  defueling 

Once  all  fuel  in  canisters  have  been 
shipped  offsite  the  reactor  vessel  and 
the  reactor  coolant  system  drained  the 
potential  for  a  release  exceeding  the 
guidelines  of  TO  CFR  50  Appendix  I  will 
be  essentially  eliminated.  The  potential 
for  any  immediate  itotification  as 
required  by  by  10  CFR  50.72  or 
reportable  by  10  CFR  50.73,  both  of 
which  currently  require  SRG  review, 
will  be  unlikely.  Most  plant  systems  and 
components  will  be  isolated  and  not 
operating.  The  Hcensee  believes  that  the 
need  for  the  SRG  will  no  longer  exist. 
The  ISRs  win  perform  the  function 
previously  performed  by  the  SRG. 
Changes  to  procedures  will  continue  to 
receive  review  and  approval  by 
Responsible  Technical  Reviewers 
(RTRs). 

Section  6^9.1,  Routine  Reports  and 
Reportable  Occurrences,  and  6.9.2, 
Special  Reports,  require  that  specific 
reports  be  submitted  to  the  NRC  Region 
I  Administrator  unless  otherwise  noted. 
The  licensee  proposes  to  change  both 
sections  and  specify  that  reports  be 
submitted  in  accordance  with  10  CFR 
50.4.  Specific  requirements  for  the 
submission  of  reports  are  contained  in 
10  CFR  50.4.  The  proposed  change  is 
administrative  in  nature  and  removes 
any  conflict  with  existing  regulatory 
requirements  and  the  current  technical 
specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideraMon  exists 
in  10  CFR  50.92(c).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considftration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  (2)  create  tiie  possibility  of  a 
new  or  different  kind  of  accident  frwn 
any  accident  previously  evaluated,  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

TMI-2  is  currently  in  a  post-accident, 
cold  shutdown,  long-term  cleanup  mode. 
The  licensee  is  presently  completing  the 
defueling  of  the  damaged  reactor,  and 
readying  the  plant  for  long-term  storage. 
As  of  the  end  of  June  1989,  greater  than 
90  percent  of  the  fud  contained  in  the 
reactor  vessef  has  been  removed. 
Defneh'ng  actfvitfes  will  be  completed  in 
the  fall  of  1989.  The  staff  has  determined 


in  previous  license  amendments,  that 
the  potential  accidents  analyzed  for 
TMI-2  in  the  current  cieant^MDode  are 
bounded  in  scope  and  severity  by  the 
range  of  accidents  originally  analyzed  in 
the  facihty  PSAR.  The  changes  proposed 
by  the  licensee  are  changes  to  the 
Appendix  A  Technical  Specifications. 

The  proposed  changes  do  not 
significantly  increase  ihe  {vobability  or 
consequences  of  an  accident  previously 
evaluated  because  no  chaiqes  are 
proposed  to  current  safety  systems  or 
setpoints.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
no  new  modes  of  operation  or  new 
equipment  are  being  introduced.  The 
proposed  changes  revise  the  review 
procedures  for  the  facihty  and  as  such 
do  not  directW  affect  die  potential  or 
severity  of  ^  -  -  -ddent  at  TMI-2.  The 
proposed  ch-if.^^s  in  review  procedures 
is  cotmnensur^fe  with  the  potential  and 
severity  of  an  accident  at  TMI-2  during 
these  last  phades  of  the  current  cleanup 
effort.  The  proposed  change*  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety,  because,  as  mentioned 
previously,  the  changes  are  either 
administrative  in  nature  or  elisainate 
unnecessary  personnel  or  review 
requirements. 

Based  on  the  above  considerations. 
the  staff  proposes  to  determine  that  the 
proposed  changes  do  net  involve  a 
significant  hazards  consideration. 

Local  Public  Documfnt  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonweaith 
Avenue,  Box  1601  Harrsburg. 
Pennsylvania  17105. 

Attorney  fur  licensee:  Ernest  L  Blake, 
Jr.,  Esquire,  Shiw,  Pittman.  Potts  & 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037. 

NRC  Project  Director  John  F.  Stohs 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia.  Citj'  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50-4Z5. 
Vogtle  Electric  Generating  Plant,  Units  1 
and  Z,  Btnice  County,  Georgia 

Date  of  amendment  request  Jane  12 
and  July  17. 19«9 

Description  cf  ampndment  request: 
The  proposed  amendments  would  revise 
Technical  Specification  (IS)  5.3 1,  "Fuel 
Assembhes,"  to  increase  the  maximum 
enrichment  of  reload  fuel  from  3  5 
weight  percent  U-235  to  4.55  weig^ 
percent  U-235.  Associated  with  the 
higher  enriched  fuel  is  an  increase  in 
allowed  batch  average  burnu^  from 
33.000  MWD/MTU  to  36y00OMWD/ 
MTU. 


Basis  forfsvpoaed  no  Kgntficaat 
hazards  consideratkm  determraation: 
The  proposed  change  is  in  the  Design 
Features  section  of  the  TS  atul  does  not 
involve  any  drange  to  the  Safety  Limits, 
Limiting  Conditions  for  Operation  or 
Surveillance  Requirements. 

Parameters  such  as  shutdown  margin. 
reactivity  coefficients  and  power 
peaking  factors  are  not  affected  by  the 
change.  The  specification  of  the  fiiel 
enrichment  in  the  Design  Features 
section  alone  does  not  imiquely 
determine  nor  limit  the  values  of  the 
reactor  core  parameters  contained 
elsewhere  in  the  TS.  Eadi  reload  design 
is  evaluated  to  confirm  that  the  cycle 
core  design  adheres  to  the  limits  that 
exist  in  the  current  accident  analyses 
and  TS.  With  respect  to  increasing  the 
maximum  enrichment  which  can  be 
stored  in  new  fuel  or  spent  fuel  storage 
racks,  criticahty  analyses  hove  bem 
performed  by  the  Ikensee  to 
demonstrate  that  applicable  NRC 
licensing  criteria  are  met  for  the  receipt 
and  storage  of  4.55  weight  percent  U-235 
fuel. 

The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.9Z.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  die  faciKty 
in  accordance  with  a  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  die  possibility  of 
a  new  or  different  kind  of  acddent  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

In  regard  to  the  proposed 
amendments,  the  licensee  has 
determined  the  following. 

(1)  The  use  of  reload  fuel  with  an 
enrichment  of  4.55  weight  percent  U-235  will 
not  involve  a  significant  increase  in  flie 
probability  or  consequences  of  an  accident 
prevloasly  evaluated  because  tk*  enrichment 
is  not  a  unique  pnrameter  in  the  safety 
analyses  and  the  change  does  not  affect  the 
normal  refueling  process  that  ensures  that  the 
core  design  for  each  cycle  is  within  the 
current  safety  analyses. 

(2)  This  change  to  the  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  evalaat«d  because  it  (k>es  sol 
result  in  any  physical  clurages  to  the  plant 
and  therefore  does  not  present  the  poMibility 
of  a  new  or  different  type  of  event  other  than 
those  that  have  been  previously  eraliiated 

(3]  This  cbange  w\\\  not  involve  « 
significaiit  redMtioa  in  a  maipn  of  safety 
because  it  does  not  rsftiH  ia  a  diaage  ta  the 
types  tA  safety  aariysM  requmd  mat  «•  Ihek 
accepUnee  critctia.  CMticafity  laalyaas  have 
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been  perfonned  to  demonstrate  that  the  new 
fuel  storage  and  spent  fuel  storage  criteria 
will  continue  to  be  met 

The  NRC  staff  has  reviewed  the 
licensee's  determination  and  concurs 
with  its  findings. 

Accordingly,  the  Commission 
proposes  to  determine  that  the  proposed 
change  involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Burke  County  Pubhc  Library, 
412  Fourth  Street,  WaynesbHjro,  Georgia 
30630. 

Attorney  for  licensee:  Mr.  Arthur  H. 
Domby,  Troutman,  Sanders,  Lockerman 
and  Ashmore,  Candler  Building,  Suite 
1400, 127  Peachtree  Street.  N.E.,  Atianta. 
Geoigia  30043. 

NRC  Project  Director  David  B. 
Matthews 

Iowa  Electric  light  and  Power  Company. 
Docket  Na  50-331.  Duane  Arnold  Energy 
Center,  Linn  County,  Iowa 

Date  of  amendment  request-  June  10, 
1988 

Description  of  amendments  request' 
The  proposed  amendment  would  change 
the  expiration  date  for  Facility 
Operating  License  No.  DPR-4g  for  the 
Duane  Arnold  Energy  Center  (DAEC) 
from  June  21.  2010  to  February  21,  2014. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
in  10  CFR  50.92(c].  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2]  create  die  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  hi  a 
margin  of  safety. 

The  licensee  has  provided  an  analysis 
of  no  significant  hazards  consideration 
in  its  request  for  a  license  amendment. 
In  the  licensee's  view,  die  proposed 
amendment 

(1)  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  No  changes 
will  be  made  tai  &e  design  or  operation  of  the 
DAEC  The  proposed  operating  license 
extension  is  within  the  original  design 
considerations  for  the  plant  and  the  current 
maintenance,  surveillance,  inspection,  and 
testing  practices  provide  assurance  that  any 
degradation  of  plant  equipment  will  l>e 
identified  and  corrected  throughout  the 
operating  life  of  the  focility. 

(2)  Does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  No  changes  will 


be  made  in  the  design  or  operation  of  the 
facility.  The  DAEC's  Inservice  testing  and 
inspection  program  will  provide  early 
detection  of  any  age-related  problems  in 
structures  or  components  originally  designed 
for  the  life  of  the  plant  prior  to  their  becoming 
failures.  Also,  the  DAEC  is  very  similar  in 
design  and  construction  to  other  BWR's 
which  have  been  in  service  longer.  Therefore. 
DAEC  would  expect  to  learn  of  any  new  age- 
related  problems  before  they  develop  at  the 
DAEC. 

(3)  Does  not  involve  a  significant  reduction 
in  the  maigin  of  safety.  Neither  the  Technical 
Specifications  nor  the  accident  analyses 
which  form  the  bases  for  the  Technical 
Specifications  are  affected.  Specifically,  the 
inservice  inspection  and  inservice  testing 
requirements  are  not  being  changed.  No 
changes  to  the  design  or  operation  of  the 
facility  will  be  made.  No  margin  of  safety  will 
be  reduced. 

Based  on  the  previous  discussion,  the 
licensee  concluded  that  the  proposed 
amendment  request  does  not  involve  a 
significant  increase  in  the  probability  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  nor 
involve  a  significant  reduction  in  the 
required  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
evaluation  of  the  proposed  amendment, 
and  agrees  with  the  licensee's 
conclusion.  Therefore,  the  staff  proposes 
to  determine  that  the  proposed 
amendment  to  the  Facility  Operating 
License  does  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Sti-eet,  S.E,  Cedar  Rapids,  Iowa 
52401. 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  Kathleen  H.  Shea,  Esquire, 
Newman  and  Holtdnger,  1615  L  Sti-eet, 
NW.,  Washington,  DC  20036. 

NRC  Project  Director:  John  N. 
Hannon. 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1.  Oswego 
County,  New  York 

Date  of  amendment  request:  May  1, 
1989  as  modified  by  letter  dated  June  15, 
1989. 

Description  of  amendment  request-  By 
letier  dated  May  1, 1989,  as  amended 
June  15, 1989,  the  licensee  proposed  to 
modify  the  operabiEty  requirements  for 
the  High  Pressure  Coolant  Injection 
(HPCI)  system  to  allow  for  improved 
control  of  feedwater  fiow  during  periods 
of  low  flow  demand.  The  change  would 
permit  the  closing  of  one  feedwater 
pump  blocking  valve  in  one  HPCI  pump 
train  during  reactor  startup  when  core 
power  is  less  than  or  equal  to  25%  of 
rated  thermal  power.  Closing  one 
blocking  valve  would  enhance  the 
control  of  flow  usii^  the  bypass  valve 


around  the  main  flow  Control  valve 
(minimum  flow  control  valve),  and 
reduce  the  excessive  service  conditions 
that  result  when  the  main  flow  control 
valves  are  used  to  control  feedwater 
flow  during  periods  of  low  flow  demand. 
In  addition,  the  effective  use  of  the 
minimum  flow  control  valves  would 
reduce  thermal  cycling  that  is  currenUy 
experienced  on  the  reactor  feedwater 
nozzles  and  feedwater  piping. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  (10  CFR  50.92(c))  for 
determining  whether  a  significant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  die  proposed  amendment  would 
not:  (1)  Involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
Create  tiie  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  provided  the  following 
analysis  in  its  May  1, 1B89  submittal: 

(1)  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  HPCI 
system  is  not  considered  sn  engineering 
safety  feature  and  its  operation  is  not 
considered  in  analyses  dononstrating 
compliance  with  10  CFR  50  Appendix  K 
requirements.  Since  the  core  spray  system  is 
the  design  basis  system  for  loss-of-coolant 
accident  (LOCA)  makeup  water  capability, 
operation  with  one  HPCI  train  available 
during  reactor  startup  will  have  no  adverse 
effect  on  any  previously  evaluated  accident 

(2]  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated.  As  discussed  above,  modifying  the 
reactor  startup  procedure  to  close  the 
feedwater  pump  blocking  valve  will  improve 
feedwater  flow  control,  reduce  excessive 
main  flow  control  valve  strvice  conditions, 
and  reduce  thermal  cycling  of  feedwater 
nozzles  and  piping.  This  change  represents  a 
modification  to  a  normal  plant  evolution  that 
improves  operations  and  may  contribute  to 
maintaining  the  integrity  of  HPCI/feedwater 
system  components. 

(3)  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety  since  HPCI  flow  is  not  credited  in 
establishing  safety  margins.  The  core  spray 
system  is  the  design  basis  system  for  makeup 
flow  to  the  core  during  a  LOCA.  Although  the 
HPCI  system  is  not  a  safely-related  system, 
one  train  of  HPCI  would  be  available  to 
provide  normal  HPCI  flow  upon  automatic 
LOCA  initiation.  Additionally  the  closed 
feedwater  pump  blocking  valve  is  a  motor- 
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operated  valve  capable  of  being  fully  open  80 
seconds  after  manual  initiation. 

The  staff  agrees  with  the  licensee's 
analysis.  Therefore,  die  staff  proposes 
that  the  amendment  will  not  involve  a 
significant  hazards  determination. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Troy  B.  Conner, 
Jr.,  Esquire,  Conner  &  Wetterhahn,  Suite 
1050. 1747  Pennsylvania  Avenue,  NW., 
Washington,  DC  20006. 

NRC  Project  Director:  Robert  A 
Capra 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request-  Jidy  26, 
1989 

Description  of  amendment  request- 
Generic  Letter  88-16,  dated  October  4, 
1988,  from  the  NRC  to  power  reacttx' 
licensees,  provided  guidance  for 
preparation  of  applications  for  removal 
of  cycle-specific  parameter  limits  from 
facility  Technical  Specifications.  The 
licensee's  application  is  in  response  to 
this  NRC  initiative.  The  proposed 
amendment  would  revise  the  Appendix 
A  Technical  Specifications  of  the  facility 
operating  limits,  applicable  to  Cycle  13, 
with  a  reference  to  a  Core  Operating 
Limits  Report,  which  would  specify  the 
values  of  those  limits  for  future 
operating  cycles.  The  cycle-specific 
limits  include  (a)  limiting  conti-ol  rod 
pattern  definition,  (b)  rod  block  monitor 
upscale  trip  settings,  (c)  maximum 
average  planar  linear  heat  generation 
rate  and  (d)  minimum  critical  power 
ratio.  These  limits  will  be  determined  in 
accordance  with  previously  approved 
methodology.  The  methodology, 
described  in  the  staff-approved  vendor 
documents,  would  not  be  affected  by 
this  amendment.  The  Core  Operating 
Limits  Report  for  each  reload,  and  any 
mid-cycle  revisions,  are  to  be  provided 
to  the  NRC  upon  issuance  by  the 
licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  staff  has  evaluated  this  proposed 
amendment  and  determined  that  it 
involves  no  significant  hazards 
considerations.  According  to  10  CFR 
50.92(c),  a  proposed  amendment  to  an 
operating  license  involves  no  significant 
hazards  considerations  if  operation  of 
the  facility  in  accordance  with  the 
proposed  amendment  would  not: 

(1)  Involve  a  significant  increase  in 
the  probabilify  or  consequences  of  an 
accident  previously  evaluated;  or 


(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safefy. 

The  proposed  revision  to  the  License 
Condition  is  in  accordance  with  the 
guidance  provided  in  Generic  Letter  88- 
16  for  licensees  requesting  relocation  of 
cycle-specific  parameter  limits  from  the 
Technical  Specifications  to  a  reference 
Core  Operatmg  Limits  Report  TTie 
establishment  of  these  limits  in 
accordance  with  NRC-approved 
methodology,  and  the  incorporation  of 
these  limits  into  the  Core  Operating 
Limits  Report  in  a  manner  consistent 
with  Generic  Letter  88-16  guidance,  will 
(1)  ensure  that  proper  steps  are  taken  to 
determine  the  values  of  tiiese  limits,  (2) 
enable  the  staff  to  review  the  values  of 
these  limits  without  the  need  for  prior 
approval,  and  (3)  eliminate  the  need  for 
frequent  Technical  Specifications 
amendments  which  are  appUcable  to 
only  a  single  fuel  cycle.  TTie  revised 
Technical  Specifications  with  the 
deletion  of  the  values  of  cycle-specific 
parameter  limits  and  the  reference  to  the 
Core  Operating  Limits  Report  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  btim  those 
previously  evaluated.  It  also  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety  since  the  changes  does 
not  alter  the  methods  and  criteria  used 
to  establish  these  limits.  Consequentiy, 
the  proposed  removal  of  the  values  of 
cycle-specific  limits  does  not  involve  a 
significant  increase  in  the  probabiUfy  or 
consequences  of  an  accident  previously 
evaluated. 

Because  the  values  of  cycle-specific 
core  operating  limits  are  simply  being 
relocated  to  a  reference  document  and 
will  continue  to  be  determined  in 
accordance  with  an  NRC-approved 
methodology  and  in  a  manner  consistent 
with  the  applicable  limits  of  the  safety 
analysis,  the  proposed  amendment  is 
administrative  in  nature  and  does  not 
impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

The  proposed  amendment  does  not 
alter  the  requirement  that  the  plant  be 
appropriately  operated  within  the  limits 
for  cycle-specific  parameters  nor  that 
specific  remedial  actions  must  be  taken 
when  these  limits  are  not  met  With  the 
removal  of  the  values  of  these  limits 
from  the  Technical  Specifications,  and 
their  incorporation  into  the  Core 
Operating  Limits  Report  that  is  to  be 
submitted  to  the  Commission, 
appropriate  means  will  exist  ifor  staff 
review  of  the  values  of  these  limits. 
Accordingly,  the  proposed  amendment 
is  administrative  in  nature  and  does  not 


impact  the  operation  of  the  facility  in  a 
manner  that  involves  significant  hazards 
considerations. 

Based  on  the  above,  the  staff  believes 
this  proposed  amendment  involves  no 
significant  hazards  considerations. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library. 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Miimeapolis. 
Minnesota  55401. 

Attorney  for  licensee:  Gerald 
Chamoff.  Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Sti-eet  NW.. 
Washington,  DC  20037. 

NRC  Project  Director  Lawrence  A 
Yandell,  Acting. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  5fr-323.  Diablo 
Canyon  Power  Plant.  Unit  Nos.  1  and  2, 
San  Luis  Obiqw  County,  CaUfomia 

Date  of  amendment  request-  July  5, 
1989  (Reference  LAR  89-08) 

Description  of  amendment  request- 
The  proposed  amendments  would  revise 
the  combined  Technical  Specifications 
(TS)  for  die  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  reduce  die 
boron  concentration  in  the  Boric  Acid 
System  from  12  to  4  weight  percent  and 
delete  the  requirement  for  heat  tracing. 
As  discussed  in  Generic  Letter  85-16. 
there  have  been  incidents  at  operating 
plants  in  which  boric  acid 
crystallization  in  safety-related  system 
components  has  been  sufficient  to 
render  the  systems  inoperable.  The 
changes  proposed  in  this  Ucense 
amendment  request  (LAR)  would  reduce 
the  potential  for  such  incidents  at  Diablo 
Canyon  and  reduce  routine  maintenance 
and  operations  problems  associated 
with  the  boric  acid  storage  and  transfer 
system.  The  requirement  to  maintain 
heat  tracing  as  a  condition  for 
operability  would  be  deleted  because 
the  precipitation  temperature  for  4 
weight  percent  boric  acid  is  much  closer 
to  room  temperature  than  for  the  12 
weight  percent  boric  acid  currently  in 
use.  The  heat  tracing  system  as 
presentiy  installed  with  its  associated 
redundancy  and  alarm  capability  will  be 
maintained  and  used  as  necessary  to 
prevent  precipitation. 

The  specific  TS  changes  proposed 
would  include  the  following: 

(1)  TS  3.1.1.1.  "Shutdown  Margin  - 
Tavg  Greater  than  200  degrees  F."  Due 
to  a  decrease  in  boric  acid  concentration 
from  12  weight  percent  (20,000  ppm)  to  4 
weight  percent  (7,000  ppm)  the  berated 
water  flow  rate  will  be  increased  from 
10  gallons  per  minute  (gpm)  to  30  gpm. 

(2)  TS  3.1.1.2.  "Shutdown  Margin  - 
Tavg  Less  Than  or  Equal  to  200  degrees 
F."  As  in  Technical  Specification  3.1.1.1, 
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boron  conceatration  will  be  decreased 
from  20,000  ppm  to  7,000  ppm  and 
borafed  water  flow  rale  increased  from 
I0to30gpm. 

(3]  TS  4.1^.1.  "now  Path  -  Shutdown." 
The  surveillance  requirement  for 
verificalion  of  the  temperature  of  the 
heat  tracing  will  be  changed  from  145 
degrees  F  to  85  degrees  F  and  the 
reference  to  heat  traced  portions  of  the 
flow  path  will  be  deleted. 

(4)  TS  4.1.2.2.  "Flow  Path  -  Operating," 
The  same  revisions  as  bi  TS  4.1.Z1  will 
be  made.  Also,  TS  4.1.2.2d.  which 
verifies  every  18  months  that  die  flow 
path  to  the  RCS  delivers  a  flow  rate  of 
10  gpm,  will  be  changed  to  TOgpm. 

(5)  TS  3.1.2.5,  "Borated  Water  Somre  - 
Shutdown."  Since  the  boron 
concentration  will  be  decreased  &om 
20,000  to  7,000  ppm,  the  mimmura  nsable 
borated  water  vohiroe  will  be  increased 
bom  835  to  2,499  gallons.  Also,  the 
minimum  solution  tempera  hrre  will  be 
changed  from  145  degrees  F  to  65 
degrees  F,  the  reference  to  a  heat  tracing 
chamiel  will  be  deleted,  the  reference  to 
a  minimom  boron  concentration  of  2,000 
ppm  for  Unit  1  Cycle  2  will  be  deleted, 
and  the  cycle  dependent  notes  vrili  be 
deleted. 

(6)  TS  3.1.2.6,  "Borated  Water  Sonrce  - 
Operating."  Since  the  boron 
concentration  will  be  decreased  from 
20,00a  to  7JD00  ppm,  the  minimum  usable 
borated  water  volume  will  be  increased 
from  5,106  to  14.042  gallons.  Also,  the 
minimum  solution  temp>erature  will  be 
changed  from  145  degrees  F  to  65 
degrees  F,  the  reference  to  a  heat  tracing 
channd  will  be  deleted,  the  reference  to 
a  boron  concentration  between  2.000 
and  2  JOO  ppm  for  Unit  1  Cycle  2  will  be 
deleted,  and  the  cycle  dependent  notes 
will  be  deleted. 

(7)  TS  3.5.5.  "Refueling  Water  Storage 
Tank."  This  specification  will  be  revised 
to  reflect  that  a  boron  concentration  of 
between  2J00  ppm  and  2,500  ppm  is 
being  utilized  in  Units  1  and  2  a."d  the 
cycle  dependent  notes  will  be  deV.ed. 

(8)  TS  3.9.1.  "Refueling  Operations  - 
Boron  Concentratioa"  The  action 
statement  will  be  revised  to  reflect  the 
change  to  7,000  ppm  boric  acid  solution 
and  the  increased  boric  acid  fluwrate  to 
30  gpm. 

(9)  TS  3.10J.  "Special  Test  ExcepUons 
-  Shutdown."  The  action  statement  will 
be  revised  to  reflect  the  change  to  7,000 
ppm  boric  acid  soludon  and  the 
increased  boric  acid  flow  rate  to  30  gpm. 

(lOJTS  Bases  3/4.1i  "Boiation 
Systems."  The  second  paragrapii 
currently  states  that,  "The  maximum 
expected  boration  capability 
requirement  occurs  at  EOL  from  full 
power  equilibrium  xenon  coaditiiina." 
This  wiQ  be  rei^aced  by  "The  ""^famna 


expected  boration  capAitity  occurs  at 
BOL  when  berating  fiatt  hot  zero 
percent  power  to  cold  Autdown  ...."  The 
minimiun  nsable  borated  water  volume 
of  5,106  gallons  will  be  Increased  to 
14,042  ga^ons  and  the  boron 
concentration  of  20i)00ppro  will  be 
decreased  to  7,000  ppm.  Also,  the 
reference  in  the  Bases  specifying  the 
volume  of  borated  water  in  the  refueling 
water  storage  tank  {RWSTl  needed  to 
provide  adequate  shutdown  margin  will 
be  changed  from  75.000  gallons  to  65,784 
gallons.  The  above  chaages  affect 
Modes  1  to  4. 

The  requirements  for  borated  water 
for  Modes  5  and  8  are  also  afflicted.  The 
boric  acid  tank  (BAT)  required  volume 
will  dicnge  from  835  gallons  of  20,000 
ppm  borated  water  to  2,499  galtons  of 
7,000  ppm  borated  water.  The  reference 
in  the  Bases  specifying  the  water  volume 
in  the  RWST  needed  to  provide 
adequate  shutdown  maigin  will  be 
increased  from  9,680  to  17,865  gallons. 
Also,  the  referraice  to  having  l:^t 
tracing  as  a  reqoirement  for  operability 
of  the  system  is  propos6d  to  b«  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  prwided 
standards  for  deteiminiBg  whether  a  no 
significant  hazarc^  consideration  exists 
as  stated  in  10  CFR  50.92fe).  A  proposed 
amendment  \o  an  operating  Kcer  -e 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  will  not:  fl}  invohre  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3} 
involve  a  significant  redtiction  hi  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  July  5, 
1989.  evaluated  the  proposed  changes 
against  the  significant  hazards  criteria 
of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  stemcfard.  Based  on 
the  CTahiation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 

a.  Does  ths  change  involve  a  significant 
increase  in  the  probabilify  or  consequences 
of  an  accident  previously  ersfuaterf? 

The  BAT  borated  water  is  not  assumed  for 
mitigatina  of  ai^  of  the  design  basis 
accidents  or  transients  in  tke  PSAR  Update. 
The  RWST,  however,  sxtpplies  borated  water 
to  mitigate  accidents  such  as.  Minoi 
Secondary  System  Breaks  fSAR  Update 
Section  15.3.2}.  and,  "Rnptnre  of  a  Main 
Steam  Line  (FSAR  Section  15.4.2.1J, '  The  new 
RWST  voteus  specified  is  the  BBse*  sKtioB 
of  the  TsEhnicai  Spactficatkn  Cor  Ike  BAT 


and  RWST  are  bounded  by  ths  current 
volumes  specified  in  the  Technical 
Specifications. 

Therefore,  diis  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previonsly  evaluated? 

Precipitation  in  the  BIT/BAT  recirculation 
line  may  cause  mslftmctions  of  safety 
injection  flow  paths,  as  discussed  in  Generic 
Letter  85-16.  Reducing  the  boric  acid 
concentiation  from  12  weight  percent  to  4 
weight  percent  will  reduce  tiie  probability  of 
precipitation  of  boric  acid  in  the  Emergsncy 
Core  Cooling  flow  path.  FurtfacnBote.  xhe 
removal  of  heat  tracing  fron  the  teduucal 
specifications  will  have  no  adverse  eSect 
because  the  fluid  temperature  will  still  be 
required  to  be  maintained  above  the 
solubility  KmiL 

Therefore,  this  change  does  sot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previonsly 
evaluated. 

c.  Does  the  change  mvotve  a  significant 
reduction  in  a  margin  of  safetyt 

The  Basis  Sectioa  3/4,1.2,  IBoration 
System,"  states  that  the  boron  Injection 
system  erararea  ftat  segBthe  rtactivHy 
control  is  available  during  eadi  smde  of 
facility  operation  to  provide  a  sufficient 
boron  water  sonrce  to  provide  a  ahutdo%ra 
margin  from  expected  operating  coiMlitiaas  of 
1.6%  delta  k/k  after  xenon  decay  wad 
cooldowni  to  200  degrees  tad  a  rtutdown 
margin  of  \%  delta  k/k  after  xeooB  decay  md 
cooldotvn  from.  200  to  140  degrees.  The  new 
BAT  volumes  of  14,042  gallfMis  of  4  percent 
boron  for  Modes  1.  2.  3,  and  4  and  2,499 
gallons  of  4  A-eig;ht  percent  boron  for  Modes  5 
and  6  still  meet  this  cequiremeot 

Therefore,  the  proposed  change  does  not 
involve  a  signiUcant  reduction  In  a  nargiD  of 
safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  Uceasee's  no 
significant  hazards  con^deration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  pr(^)oses 
to  determine  that  these  chaages  do  not 
involve  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytednic  State 
University  Library.  Governtent 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke.  Esq..  PaciBc  Ca«  and  Electric 
Company.  P.O.  Box  7442,  SsB  F^ncisco, 
California  94120  and  BToce  Nortm,  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  RanciscOt  Cafifomfa 
M120. 

NRC  Project  Director:  George  W. 
Knighton 
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Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2, 
San  Luis  Obispo  County,  California 

Date  of  amendment  request:  July  7, 
1989  (Reference  LAR  89-07) 

Description  of  amendment  request: 
The  proposed  amendments  would  revise 
the  combined  Technical  Specifications 
(TS)  for  the  Diablo  Canyon  Power  Plant 
(DCPP)  Unit  Nos.  1  and  2  to  change  the 
heatup  and  cooldcwn  curves  and  delete 
the  surveillance  capsule  withdrawal 
schedule.  The  revised  heatup  and 
cooldown  curves  were  calculated  using 
methods  described  in  Revision  2  to  NRC 
Regulatory  Guide  1.99,  "Radiation 
Embrittlement  of  Reactor  Vessel 
Materials,"  as  recommended  by  Generic 
Letter  88-11,  to  predict  the  effect  of 
neutron  radiation  on  reactor  vessel 
materials  while  continuing  to  meet  the 
requirements  of  10  CFR  Part  50, 
Appendix  G.  The  Pressure/Temperature 
(P/T)  limit  curves  in  the  existing  TS  are 
applicable  through  6  effective  full  power 
years  (EFPY).  The  proposed  P/T  limits 
are  applicable  through  8  EFPY.  The 
expected  exposures  for  the  Units  1  and  2 
reactor  vessels  at  the  end  of  July  1989 
are  3.27  and  2.64  EFPY,  respectively. 
Specific  TS  changes  would  include  (1) 
Revision  of  Figure  3.4-1,  "Reactor 
Coolant  System  Heatup  Limitations," 
and  Figure  3.4-3,  "Reactor  Coolant 
System  Cooldown  Limitations,"  to 
update  the  controlling  chemical 
composition  and  P/T  curves;  (2) 
Deletion  of  TS  4.4.9.1.2  and  Table  4.4-5, 
"Reactor  Vessel  Material  Surveillance 
Program  Withdrawal  Schedule,"  (the 
surveillance  schedule  will  be  included  in 
the  next  FSAR  Update  Revision);  and  (3) 
Revision  of  TS  Bases  3/4.4.9  to  update 
information  and  delete  figures  and 
tables  that  have  been  included  in  the 
FSAR  Update.  Revision  4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a  no 
significant  hazards  consideration  exists 
as  stated  in  10  CFR  50.g2(c).  A  proposed 
amendment  to  an  operating  license 
involves  no  significant  hazards 
consideration  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  will  not:  (1)  involve  a 
significant  increase  in  die  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigi^cant  reduction  in  a 
margin  of  safety. 

The  licensee,  in  its  submittal  of  July  7, 
1989.  evaluated  the  proposed  changes 
against  the  significant  hazards  criteria 


of  10  CFR  50.92  and  against  the 
Commission  guidance  concerning 
application  of  this  standard.  Based  on 
the  evaluation  given  below,  the  licensee 
has  concluded  that  the  proposed 
changes  do  not  involve  a  significant 
hazards  consideration.  The  licensee's 
evaluation  is  as  follows: 

a.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  TS  3/4.4.9. 
"Reactor  Coolant  System  -  Pressure/ 
Temperature  (P/T)  Limits"  and  associated 
Bases  revise  the  heatup/cooldown  curves  in 
accordance  with  NRC  Regulatory  Guide  1.99. 
Revision  2.  The  proposed  P/T  limits  are 
generally  more  restrictive  than  the  present  P/ 
T  limits  except  in  a  narrow  low  temperature 
band  on  the  heatup  curve.  The  present  LTOP 
pressure  setpoint  and  the  enable  temperature 
were  reviewed  and  found  to  be  acceptable 
for  the  new  P/T  limits. 

The  P/T  limits  are  prescribed  as  guidance 
used  during  nonnal  operation  to  avoid 
encountering  pressure,  temperature  and 
temperatiue  rate-of-change  conditions  which 
might  cause  undetected  flaws  to  propagate 
resulting  in  non-ductile  failure  of  the  reactor 
coolant  pressure  boundary.  The  P/T  limits 
are  not  derived  from  design  bases  accident 
events  presented  in  the  Diablo  Canyon  FSAR 
Update.  As  such  the  revision  to  the  P/T  limits 
does  not  affect  the  probability  or 
consequences  of  a  previously  analyzed 
accident. 

The  proposed  deletion  of  TS  4.4.9.1.2  and 
the  associated  withdrawal.schedule  are 
administrative  changes.  10  CFR  50.  Appendix 
H.  requires  a  withdrawal  schedule  to  t>e 
established,  and  repeating  the  requirement  in 
the  Technical  Specifications  is  unnecessary. 
In  addition,  deletion  of  the  tables  and  figures 
from  the  Bases  is  an  administrative  change. 
This  information  will  be  provided  in  the 
Diablo  Canyon  FSAR  Update.  These  changes 
are  purely  administrative. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

Using  more  conservative  vessel 
embrittlement  projections,  the  proposed 
revision  merely  updates  the  existing 
pressure/temperature  limits.  The  proposed  P/ 
T  ciuves  are  in  general  slightly  more 
restrictive  than  the  present  P/T  limits  except 
in  a  narrow  low  temperature  band  on  the 
heatup  curve.  The  LTOP  pressure  setpoint 
and  enable  temperature  are  not  l)eing 
changed  and  have  been  shown  to  be  set 
conservatively  in  accordance  with  analysis 
and  NUREG-0800  methodology,  respectively. 
The  removal  of  the  capsule  withdrawal 
schedule  and  surveillance  reqturement  is 
purely  administrative.  None  of  the  proposed 
revisions  to  the  TS  and  associated  Bases 
result  in  any  physical  alteration  to  any  plant 
system,  nor  is  there  a  change  in  the  metiiod 
by  which  any  safety-related  system  performs 
its  function.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  of 


different  kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  updates  to  the  P/T  limits  are 
based  on  the  conservative  methodology  of 
Revision  2  to  NRC  Regulatory  Guide  1.99.  The 
revisions  to  TS  3/4.4.9  and  associated  Bases 
meet  all  of  the  requirements  of  10  CFR  50, 
Appendix  G.  The  removal  of  the  capsule 
withdrawal  schedule  and  surveillance 
requirement  from  the  TS  does  not  affect  the 
requirements  of  10  CFR  SO,  Appendix  H.  The 
FSAR  Chapter  15  safety  analyses  are 
unaffected  by  the  proposed  changes. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
proposed  changes  and  the  licensee's  no 
significant  hazards  consideration 
determination  and  finds  them 
acceptable.  Therefore,  the  staff  proposes 
to  determine  that  these  changes  do  not 
involve  a  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
Univereity  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Attorneys  for  licensee:  Richard  R. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San  Francisco, 
Cahfomia  94120  and  Bruce  Norton.  Esq., 
c/o  Pacific  Gas  and  Electric  Company, 
P.O.  Box  7442,  San  Francisco,  CaUfomia 
94120. 

NRC  Project  Director  Geoige  W. 
Knighton 

Southern  California  Edison  Company,  at 
al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  amendment  request  June  7, 
1989 

Description  of  amendment  request 
The  proposed  amendment  would  (1) 
require  that  the  opening  angle  of 
containment  ventilation  isolation  valves 
be  limited  to  53.5*  (90°  is  hilly  open) 
consistent  with  analysis,  (2)  incorporate 
leak  testing  acceptance  criteria  for 
containment  ventilation  isolation  valves 
and  airlocks,  (3)  provide  technical 
specifications  consistent  with  the 
Standard  Technical  Specifications  for 
containment  ventilation  isolation  valves 
and  airlocks,  and  (4)  reduce  the 
persoimel  air  lock  door  seal  test 
pressure  from  10  psig  to  3  psig. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration  which  is  quoted  below: 

1.  Will  operation  of  the  fadlit)'  in 
accordance  with  this  proposed  change 
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involvi  a  tignificant  increase  in  tke 
probability  or  consequences  of  an  accident 
previously  evaluatedff 

Response;  No 

Proposed  Change  Number  (PCN]  211  wrill 
establish  technical  specification  reqwiements 
for  airlock  and  isofation  valve  leak  testing 
acceptance  criteria  that  are  not  currently  in 
the  spedficationa.  The  acceptance  critena 
will  ensure  that  these  penetrations  can 
withstand  the  post  accident  containment 
pressure  with  minimal  leakage  and  that 
degradation  of  leakage  integrity  is  detected  in 
a  timely  manner.  PCN  211  will  also  establish 
opening  limits  for  Ae  containment  vent 
valves.  PiuvisiuHs  to  Kmif  the  valve  openings 
are  currently  to  |riace  in  accordance  with 
NRC  requirements.  These  provisions  will 
minimize  the  force  required  to  close  the 
valves  during  a  derign  basis  LOCA  thus 
prorviding  addMiaaal  asaarance  of  the 
isolation  fmmlkiii  of  tbne  vhItcl  The 
proposed  chanse  will  eataUish  reqakaaents 
to  ensure  the  valve  oyeaingliButatioas  are 
maintained.  PCN  231  will  iacorporate  limiting 
conditions  for  operation  (LCOs)  and  ACTION 
statements  for  the  personnel  air  locks 
consistent  with  the  Westinghouse  Standard 
Technical  SpecifieatioRS  hito  the  Technical 
Specificatieaa.  FtaaOy,  PCN  211  will  reduce 
the  lower  teal  paiaium  br  the  petaoaaci 
airlock  fram  10  paig  to  3  pp|.  This  cfaao^ 
will  enhance  the  leHability  of  the  airkicfc  by 
limiting  annecetsary  stresses  placed  on 
airlock  compoaenta  during  testing  at  10  paig. 
Accident  consequences  or  probability  wiQ 
not  be  tacreased  stoce  containment  pressmv 
during  design  baaie  LOCA  win  seal  the  nmer 
door.  BMed  OR  the  foregoing,  operation  of  the 
facUtty  la  arrortfats  wift  die  prapoeed 
change  will  not  involve  a  significant  increase 
in  the  probability  oi  conacqnences  of  an 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
acconkaue  witii  te  prapoeed  diaage  create 
the  possibility  of  a  aew  or  diflerent  kind  or 
accident  fraa  any  accident  pcevioaaly 
evaluated? 

Response:  No 

The  changes  proposed  by  PCN  211 
establish  new  technical  specification 
requirements  for  the  coBtainment  pmse  aad 
vent  valves  and  the  penooDel  airlocks.  These 
new  requirements  are  intended  to  enhance 
the  reliability  of  the  components  in  their  post 
accident  function.  Reducing  the  lower  test 
pressure  on  the  peisonnet  airlock  from  10 
psig  to  3  psig  is  proposed  to  nrinimize  stresses 
placed  OD  the  airiocfc  darisg  testing  while 
maJBtaiaing  a  test  pieaswa  n^eient  to 
detect  deyaiiaUMi  of  csBpoaeots. 
IncorporatkiB  of  LCO's  and  ACTION 
statements  not  oinently  in  the  leckaical 
spedficatioas  may  result  in  avoiding 
unnecessary  plant  shutdowns.  Therefore, 
none  of  the  changes  proposed  by  PCN  211 
will  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  wai  operatiaB  d  tke  Cad&ty  hi 
accordance  with  dUapraposed  dui^ 

involve  a  sigBificaat  redHctiea  in  a  awniii  of 
safety? 

Response:  No 

The  margin  of  safety  for  the  cootaiunsnt 
purge  and  vent  valves  and  the  personnel 


airlock  is  defined  by  the  sealing  capability  in 
the  event  of  a  reactor  transient  The  changes 
proposed  by  PCN  211  are  intended  to  ensure 
that  the  sealing  capability  of  these 
components  is  maintamed  and  any 
degradation  is  detected  in  a  timely  manner. 
Reduction  of  the  towv  test  pressure  for  the 
air  lock  froaa  10  psig  to  3  pa^does  not  affect 
the  margin  of  safety  since  tl^  directioD  of  the 
test  pressure  is  opposite  that  which  the  door 
would  experience  during  an  accident.  Testing 
at  3  psig  reduces  stresses  placed  on  the  door 
and  has  been  demonstrated  to  have  adequate 
sensitivity  to  detect  leakage  and  degradation 
of  components.  It  is  also  noted  that  PCN  211 
does  not  impact  the  semi-annual  air  lock 
testing  requirement  performed  at  a  test 
pressure  of  49.4  psig.  Accordingly,  operation 
of  the  facility  in  accordanca  with  th^ 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  and.  based  on  tbat  review,  it 
appears  that  the  three  criteria  are 
satisfied.  Therefore,  the  KRC  staff 
proposes  to  determine  ttuat  the 
amendment  request  invofves  no 
significBnt  hazards  consideratfon. 

Local  Pablic  Document  Room 
location:  General  library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713. 

Attorney  fm  licensee:  Charles  R. 
Kocher,  Assistant  General  Coaasel  and 
James  Beoletto,  Esqaire,  Southern 
California  Edison  Company,  P.O.  Box 
800,  Rosemead,  CaKfomie  91770. 

NRC  Project  Director  George  W. 
Knighton 

Sontfacni  CaliforBia  Ediaos  CcMsipaiiy,  e( 
aL,  Dadcet  No.  5IK3K,  Sm  Onofre 
Nuclear  Generating  Station,  Unit  S,  San 
Diego  Comity,  CaSomia 

Date  of  omendnmnt  request  June  12, 
1989  (PCN-292) 

Description  of  amendment  request: 
The  proposed  change  woofd  revise 
Teclinical  Specifications  3/4.4.8.1, 
"Reactor  Coolant  System.  Piessure/ 
Temperature  Limits;"  34.1.4.1,  "Cold 
Shutdown  -  Loops  Filled;"  3,4.1.3,  "Hot 
Shutdown;"  3^.8.3.1,  "Overpressure 
Protection  Systems.  RCS  Tempeiatare 
less  than  or  equal  to  28S*  P;"  and 
3.46.3.2,  "Overpressare  Protection 
Systems.  RCS  Temperatdre  greater  than 
285*  F."  The  change  would  revise  the 
Reactor  Coolant  System  pressure/ 
temperature  (PTl  limit  curves,  low 
temperatiire  overpressure  protection 
(LTOP)  temperatures,  and  aaeociated 
bases  to  be  effective  up  to  8  effective 
full  power  yeara  {EPPY)  of  (deration. 
The  maxinram  aUowabie  Reactor 
Coolant  Syst«n  pressure  at  any 
temperatctre  is  based  upot  die  stress 
limitations  for  brittle  fraoture 
considerations.  Technical  Specificatfoa 
3/4.4.8.1,  "Reactor  Coolant  System. 
Pressure/Temperature  Limits,"  providea 


operational  constraints  in  aD  modes  of 
reactor  operation  to  ensure  tiiat  the 
most  stress  limiting  location  in  the 
reactor  pressure  v>essel  is  not 
susceptible  to  hriille  failure  as  a 
consequence  of  reactor  opeEationa.  The 
neutron-induced  enbrittlemffiit  of  the 
reactor  vessel  wall  also  affects  the 
temperature  below  which  LTOP  is 
required.  LTOP  is  provided  by  the 
Shutdown  Cocking  System  (SDCS)  relief 
valves,  which  must  be  aligned  below  the 
specified  temperature  to  provide 
assurance  that  the  reactor  vessel  will  be 
operated  in  the  ductile  region  in 
accordance  with  10  CFR  Part  SO, 
Appendix  G,  during  both  normal 
operation  and  overiH'esBurizBtioD  evecta 
due  to  equ^Mnent  maUiutctian  or 
operator  error.  Technical  SpeciTicatioDs 
require  alignment  of  the  SSKS  relief 
valves  at  teo^ieratures  below  the 
temperature  corresponding  to  the  PT 
curve  pressuiizer  reUef  valve  set  point 
of  2500  psia.  The  current  Unit  3  RCS  FT 
limit  curves  in  the  Technical 
Speciilcatitni  3/4.4^  Figures  3.4-2  and 
3.4-3,  are  valid  for  4  EFPY  aiMl  are  based 
on  the  adjusted  RTion  of  lOaT  F.  The 
current  LTOP  temperature  ia  28&*  F  and 
provides  RCS  i^easare  relief  at 
temperatures  below  the  intetsectron  of 
the  pressurizei  relief  valve  ae'QxMnt.  2500 
psia,  and  the  30°  F/hrbeatuf  curve. 

The  proposed  ehai^  would  revise  the 
PT  limits  for  heatap  and  coufcltwwi 
shown  in  Fignres  3.4-2  and  3.4-3, 
respectively,  and  Ae  LTOP  temperature, 
based  on  the  fluence  at  8  EFPT.  The 
minimum  bdtap  ftemperatuft  would  be 
86°  F  aa  stated  in  ttie  pfoposcd 
Technical  ^eciBcation  3.4Al.d.  An 
analysis  waa  conducted  by  tfie  Hcenaees 
in  accordance  with  10  CFR  %rt  50, 
Appenduc  G;  Standard  Reviaar  Plan 
Sections  5.2.2  and  5.3.2;  ASME  BftPV 
Code,  Section  III.  Diviaian  1,  Appendix 
G;  and  Regulatory  Guide  1.9t.  Revision 
2,  May  1968.  Using  vabes  lisied  in  die 
FSAR  Table  5.2-5^  "San  Onofre  3 
Beltline  Material,"  an  a^oated  KTmr  of 
92.4*  F  waa  calculated  by  the  licmsees 
based  on  the  projected  ffaiencc  at  8 
EFPY.  Separate  faeatnp  and  eotddown 
LTOP  temperatorea,  902.'  F  and  28r  F. 
respectively,  were  calculated.  The  LTOP 
heatup  and  cooldown  ten^tatons 
were  detemined  from  ttte  iirteracctirata 
of  the  presaarizer  rdief  valvt  aefpoint 
and  the  60°  F/br  heatiqi  curve  and  100' 
F/hr  cooldown  curve,  reapecttrely,  at 
whidi  the  LTOP  functiooa  meat  be 
transferred  between  ttie  SDGS  r^ef 
valves  and  the  presataizei  rdief  valve 
during  heatup  and  cooldown  Hie  effiect 
on  die  heatup  and  cooidotm  carves  due 
to  the  FT  limits  for  the  dosute  fla«ge 
has  been  analysed  and  iacai|N>rafed 
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into  these  curves.  The  material 
correlations  were  based  on  the  copper 
and  nickel  content  of  the.reactor  vessel 
in  accordance  with  the  new  Regulatory 
Guide  1.99,  Revision  2. 

The  proposed  LTOP  controlling 
pressure  of  416  psia  corresponds  to  the 
calculated  maximum  RCS  pressure 
which  could  be  reached  during  a 
postulated  overpressurization  event  in 
the  temperature  region  where  the  LTOP 
system  is  aligned.  Moreover,  the 
licensees  state  that  LTOP  controlling 
pressure  is  more  limiting  than  the  PT 
limit  curves,  providing  added  margin 
that  the  PT  limit  is  not  exceeded.  The 
hcensees  beUeve  that  the  intersections 
of  the  LTOP  controlling  pressure  with 
the  30°  F/hr  heatup  curve  provides  the 
temperatiu'e  at  which  the  heatup  rate 
can  be  increased  to  30°  F/hr.  The 
temperatures  for  which  even  higher 
heatup  rates  are  proposed  has  been 
determined  in  a  similar  manner.  Using 
interpolation,  the  licensee  has 
constructed  a  continuous  curve  of 
allowed  RCS  heatup  rate  versus  coolant 
temperature.  The  intersection  of  the 
LTOP  control  pressure  with  the  100°  F/ 
hr  cooldown  curve  provides  the 
temperature  at  which  the  cooldown  rate 
must  be  reduced.  As  described  for  the 
heatup  curve,  the  licensee  has 
constructed  a  curve  of  the  maximum 
permitted  cooldown  rate  versus  RCS 
coldleg  temperature. 

The  proposed  change  would  also 
modify  Technical  Specification  Table 
4.4-5,  "Reactor  Vessel  Material 
Surveillance  Program  -  Withdrawal 
Schedule."  This  table  provides  the 
schedule  by  which  the  reactor  vessel 
surveillance  capsules  are  to  be 
withdrawn.  The  proposal  would  change 
the  withdrawal  time  for  the  first  Unit  3 
surveillance  capsule  from  5.6  EFPY  to 
4.4  EFPY. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  the  following  no 
significant  hazards  consideration 
determination: 

(1)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated? 

Response:  No. 

To  compensate  for  any  increase  in  the 
RTxDT  caused  by  irradiation,  limits  on  the 
pressure-temperature  relationship  are 
periodically  changed  in  accordance  with  10 
era  50,  Appendix  G,  to  stay  within  the  stress 
limits  during  any  condition  of  normal 
operation,  including  anticipated  operational 
occurrences  and  system  hydrostatic  tests, 
which  the  pressure  boundary  may  be 
subjected  to  over  its  service  lifetime.  The 
update  to  Figures  3.4-2  and  3.4-3,  which 


includes  new  LTOP  settings,  incorporates  the 
changes  of  the  pressure-temperature 
relationship  analyzed  using  conservative 
fluence  values.  The  update,  therefore, 
maintains  margins  of  safety  against  the 
nonductile  failure  of  the  reactor  pressure 
vessel.  The  change  to  Table  4.4-5  provides 
only  a  change  in  schedule  for  withdrawal  of 
the  first  surveillance  capsule  for  Unit  3.  This 
change  continues  to  provide  a  surveillance 
program  that  conforms  to  that  originally 
planned  for  Units  2  and  3.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

(2)  Will  oppr?ition  of  the  facihty  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No 

The  proposed  change  incorporates  the 
change  in  the  RTmot  from  an  unirradiated 
condition  to  reflect  the  accumulation  of  fast 
neutron  exposure.  All  design  basis  energy 
addition  and  mass  addition  transients  have 
been  evaluated  previously  and  there  is  no 
significant  change  in  the  configuration  or 
operation  of  the  facility  due  to  the  proposed 
change.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  previously 
evaluated. 

(3)  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  purpose  of  the  PT  Limit  curves  is  to 
limit  thermal  stress  induced  by  the  normal 
load  transients,  reactor  trips,  and  startup  and 
shutdown  operations.  The  rexision  to  the  PT 
limit  curves  incorporates  the  effects  of 
neutron-induced  embrittlement  in  the 
material  to  preserve  the  margin  of  safety,  as 
required  by  10  CTO  50,  Appendix  G. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reductiofi  in  a  margin  of 
safety. 

The  NRC  has  reviewed  this  analysis 
and,  based  on  that  review,  it  appears 
that  the  three  criteria  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713. 

Attorney  for  licensee:  Charles  R. 
Kocher,  Assistant  General  Counsel,  and 
lames  Beoletto,  Esquire,  Southern 
California  Edison  Company.  P.O.  Box 
800,  Rosemead,  California  91770. 

NRC  Project  Director  George  W. 
Knighton 


Tennessee  VaDey  Authority,  Docket 
Nos.  SO-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Haoullaa 
County.  Tenaesaea 

Date  of  amendment  requests:  May  25, 
1989  (TS  89-03) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TV A) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN),  Units  1  and  2, 
Technical  Specifications  (TS).  The 
proposed  changes  are  to  revise  Tables 
3.3-3,  "Engineered  Safety  Feature 
Actuation  System  Instrumentation,"  3.3- 
4,  "Engineered  Safety  Feature  Actuation 
System  Instrumentation  Trip  Setpoints," 
and  4.3-2,  "Engineered  Safety  Feature 
Actuation  System  Instrumentdtion 
Surveillance  Requirements."  The 
proposed  changes  add  requirements  for 
the  logic  time  delays  associated  with  the 
auxiliary  feedwater  (AFW)  automatic 
suction  transfer.  Specifically,  the 
following  changes  are  proposed:  (1)  a 
"Functional  Unit"  6.h  is  added  to  each  of 
the  above  tables  to  include  requirements 
for  the  AFW  suction  transfer  time 
delays,  (2)  the  current  wording  of  Table 
3.3-3,  Action  21,  is  replaced  with  a  new 
action  appropriate  for  the  AFW  suction 
transfer  pressure  switches  and  time 
delays,  and  (3)  the  "Action"  and 
"Minimum  Channels  Operable"  columns 
for  Table  3.3-3,  Item  B.g,  are  revised  to 
reflect  the  new  Action  21  described 
above.  In  addition,  the  wording  of  Table 
4.3-2,  "Functional  Unit."  Item  6.g,  is 
revised  to  correct  an  inadvertent 
omission  from  a  previous  license 
amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
in  its  submittal  to  support  its  proposed 
changes  to  the  TS: 

By  letter  dated  November  17. 1967.  TVA 
submitted  proposed  TS  change  87-40.  This 
change  revised  the  AFW  suction-pressure, 
low-trip  setpoint  and  allowable  value  of 
Table  3.3-4,  Item  6.g,  for  both  units  for  the 
turbine-drtven  AFW  pump. 

The  logic  time  delays  associated  with  the 
automatic  AFW  suction  transfer  were 
discu.ssed  in  the  TS  87-40  submittal.  TVA 
identified  that  the  time  delays  were  added  to 
the  logic  sequence  to  prevent  spurious 
actuation  because  of  signal  noise.  This 
minimizes  the  potential  for  the  detrimental 
effects  ofjaw  water  injection  into  the  steam 
genera  lore.  This  design  feature  is  based  on 
economic  concerns.  At  the  time,  TVA 
concluded  that  the  time  delays  should  not  be 
included  in  the  TSs  because  the  equipment 
did  not  meet  tht  criteria  specified  in  the  NRC 
policy  statement  on  TS  content  as  published 
in  the  February  6, 1987,  edition  of  the  Federal 
Register.  The  inclusion  of  the  logic  time 
delays  was  discussed  with  NRC  during  their 
review  of  TS  87-40.  During  these  discussions, 
it  was  concluded  that,  because  the  logic 
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timers  are  an  integral  part  of  the  actuation 
sequence  for  automatically  transferring  AFW 
suction,  it  was  appropriate  that  these  be 
included  in  the  TSs.  TVA  committed  to  add 
the  logic  timers  to  the  TSs  in  a  November  23, 
1988.  letter  to  NRC.  NRC  recognized  this 
commitment  in  »heir  December  30, 1088,  letter 
approving  TS  87-40.  Change  1  described 
above  satisfied  this  commitment. 

The  deletion  of  the  current  wording  of 
Action  21  of  Table  3.3-3  is  made  to  facilitate 
the  generation  of  a  new  action  appropriate 
for  the  AFW  suction  transfer  pressure 
switches  and  time  delays.  Action  21  is  not 
currently  applied  to  any  entry  in  Table  3.3-3. 
As  such,  its  deletion  is  considered  an 
administrative  change.  The  new  action  is 
proposed  to  better  reflect  the  significance  of 
an  inoperable  AFW  suction  transfer  pressure 
switch  or  logic  timer. 

The  revisions  of  the  "Action"  and  the 
"Minimum  Channels  Operable"  for  Table  3.3- 
3,  Item  6.g,  are  effectively  administrative 
changes  to  implement  the  new  Action  21 
described  above.  The  wording  change  to  the 
"Functional  Unit"  e.g,  of  Table  4.3-2  is  an 
administrative  change  to  correct  an 
inadvertent  omission  created  in  SQN  license 
amendments  29  (Unit  1)  and  18  (Unit  2)  dated 
May  5, 1983.  This  change  will  make  the 
wording  of  Table  4.3-2,  Item  e.g,  consistent 
with  the  items  in  Tables  3.3-3  and  3.3-4. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
to  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92,  on  the 
issue  of  no  signiHcant  hazards 
consideration.  Thei^fore.  in  accordance 
with  10  CFR  50.91  and  10  CFR  50.92,  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  has  determined  that  it  does  not 
represent  a  significant  hazards  consideration 
hased  on  criteria  established  in  10  CFR 
50.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

As  described  in  SQN  FSAR  [Sequoyah 
Final  Safety  Analysis  Report],  Section 
10.4.7.2.  the  AFW  system  supplies  sufficient 
feedwater  to  the  steam  generators  to  remove 
primary  system  stored  and  residual  core 
energy  in  the  event  of  a  loss  of  the  main 
feedwater  supply.  The  preferred  sources  of 
water  to  the  AFW  pumps  are  the  two 
nonseismic  CSTs  [condensate  storage  tanks). 
A  seismic,  unlimited  backup  water  source  is 
provided  by  connection  to  the  ERCW^- 
[Essential  Raw  Cooling  Water  System). 
ERCW  Tiow  is  automatically  initiated  to  the 
AFW  pumps  upon  receipt  of  a  low  suction- 
pressure  signal  (FSAR  Figure  10.4.7-10). 

The  addition  of  the  suction  swapover  logic 
time  delays  to  the  TSs  is  effectively  an 
administrative  change  to  reflect  that  the  time 
delays  are  an  integral  part  of  the  swapover 
sequence.  The  timers  are  currently  calibrated 
periodically  in  accordance  with  [procedure] 


MI-13.1.2.  MI-13.1.2  calibrates  the  timers  to 
the  values  established  io  engineering 
calculation  "Auxiliary  Feedwater  System 
Pressure  Switch  Setpoints."  Calibration  to 
these  values  ensures  that  adequate  NPSH 
(net  positive  suction  head]  is  maintained  to 
the  AFW  pumps  during  the  suction  transfer 
sequence.  Since  this  proposed  TS  change  is 
essentially  administrative  in  nature  and  does 
not  affect  the  AFW  suction  tansfer  to  its 
qualified  water  source,  the  proposed  change 
will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  deletion  of  the  current 
wording  of  Table  3.3-3,  Action  21,  is 
administrative  in  nature  because  the  action  in 
not  applied  to  any  item  listed  in  Table  3.3-3. 
As  an  administrative  change,  it  will  not 
increase  the  probability  or  conspquences  of  a 
previously  evaluated  acxident. 

The  new  wording  of  Table  3.3-3,  Action  21, 
is  selected  to  create  an  action  that  provides 
an  appropriate  response  to  the  inoperability 
of  an  AFW  suction  transfer  switch  or  logic 
timer.  A  forced  plant  shutdown  resulting  from 
the  inoperability  of  a  suction  transfer 
pressure  switch  or  logic  timer  that  affects 
only  one  AFW  pimip  is  considered  to  be 
excessive. 

The  new  wording  provides  consistency 
with  the  AFW  system  actions  of  specification 
3.7.1.2  and  removes  the  potential  for 
unnecessary  plant  transients  and  shutdowns. 
As  such,  this  proposed  change  will  not 
increase  the  probability  or  consequences  of  a 
previously  evaluated  accident. 

The  remaining  changes  are  administrative 
in  nature.  The  first  revises  the  action  and 
minimum  chaimels  operable  for  Item  e.g  of 
Table  3.3-3  to  implement  the  new  action 
described  above.  The  second  inserts  text  that 
was  inadvertently  omitted  by  a  previous 
license  amendment.  The  probability  or 
consequences  of  an  accident  previously 
evaluated  are  not  increased  by  these 
proposed  administrative  changes. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

As  described  above,  8>e  proposed  TS 
chaiige  is  made  to  reflect  that  the  logic  time 
delays  are  an  integral  part  of  the  automatic 
AFW  suction  transfer  and  is  effectively 
administrative  in  nature.  The  proposed 
changes  reflect  that  the  timer  settings 
currently  in  use  for  SQN  and  that  the 
surveillance  requirements  are  consistent  with 
other  time  delay  relays  hsted  in  the  TSs. 
Other  tabular  entries  are  consistent  wrilh 
those  for  the  AFW  suction  pressure  switches, 
which  are  part  of  the  same  control  loop.  The 
remaining  changes  are  either  administrative 
in  nature  or  reduce  the  potential  for 
unnecessary  plant  transients  and  shutdowns. 
The  function  and  operaton  of  the  automatic 
AFW  suction  swapover  sequence,  as  well  as 
the  /'J'^'W  system,  are  not  affected  by  this 
changR.  As  such,  the  possibility  of  a  new  or 
different  kmd  of  accident  from  any 
previously  evaluated  is  not  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  primary  function  of  the  AFW  syslem  is 
to  provide  sufficient  heet  removal  capability 
for  heatup  accidents  following  reactor  trip  to 
remove  the  decay  heat  generated  by  the  core 


and  prevent  reactor  coolant  system 
overpressurizafion.  The  proposed  additions 
to  Tables  3.3-3.  3.3-4,  and  4.3-2  are 
administrative  in  nature  and  do  not  affect  the 
AFW  system's  ability  to  fulfill  its  design 
function.  The  proposed  changes  merely 
reflect  that  the  logic  time  delays  are  an 
integral  sequence  [in  transferring  the  AFW 
pump  suction]  from  the  CSTs  to  (the)  ERCW. 
The  revised  action  for  inoporable  AFW 
suction  transfer  pressure  switches  and  logic 
timers  provide  a  more  prudent  response  in 
that  unnecessary  plant  transients  and 
shutdowns  are  avoided.  Therefore,  there  is  no 
reduction  in  the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
no  signiHcant  hazards  ccnsideration 
determination  and  agrees  with  the 
licensee's  analysis.  'Therefore,  the  staff 
proposes  to  determine  thet  the 
application  for  amendments  involves  no 
signiHcant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  Coimty 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  Ell  B33, 
Knoxville,  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  reguests:  May  25. 
1989  (TS  89-04) 

Description  of  amendment  requests: 
The  Tennessee  Valley  Authority  (TVA) 
proposes  to  modify  the  Sequoyah 
Nuclear  Plant  (SQN).  Units  1  and  2, 
Technical  Specifications  (TS).  The 
proposed  changes  are  to  revise  Section 
4.8.3.2  and  Table  3.8-2  to  add  a 
surveillance  requirement  for  the  turbine- 
driven  auxiliary  feedwater  pump  (AFW) 
trip  and  throttle  valves.  These  valves,  1- 
FCV-1-51  and  2-FCV-1-51,  will  be 
identified  in  Table  3.8-2  as  being 
bypassed  under  certain  accident 
conditions.  The  overload  devices  for 
these  valves  are  normally  in  force 
during  plant  operation  aad  bypassed 
under  accident  conditions.  The  proposed 
changes  also  identify  vah/es  l-FCV-70- 
207  and  2-FCV-70-207  in  Table  3.8-2  as 
common  to  both  units. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
TVA  provided  the  following  information 
in  its  submittal  to  support  the  proposed 
changes  to  the  TS: 

The  SQN  turbine-driven  auxiliary 
feedwater  pump  trip  and  throttle  valves 
(valves  l-FCV-1-51  and  2-FCV-1-51)  have 
thermal  overload  devices  that  are  normally  in 
force  during  plant  operation  and  bypassed 
under  accident  conditions.  Problem  rcportin:; 
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document  SQQ  860057P  was  initiated  to 
document  the  need  for  testing  the  bypass 
circuitry  of  these  valves.  As  permitted  by 
Regulatory  Guide  1.106,  'Thermal  Overload 
Protection  for  Electric  Motors  on  Motor- 
Operated  Valves."  TVA  proposes  to  ensure 
these  motor-operated  valves  will  perform 
their  function  by  conducting  a  channel 
fimctional  test  of  the  l^pass  circuitry  at  least 
once  every  18  months. 

The  condensate  demineralizer  waste 
evaporator  throttle  valves  (l-FCV-70-207  and 
2-FCV-70-207)  are  common  valves  to  both 
units.  The  proposed  change  will  provide 
administrative  consistency  by  identifying 
them  as  svch. 

The  Commission  has  provided 
Standards  for  determining  whether  a 
significant  hazards  determination  exists 
as  stated  in  10  CFR  50.92(c).  10  CFR 
50.91  requires  that  at  the  time  a  licensee 
requests  an  amendment,  it  must  provide 
Jo  the  Commission  its  analyses,  using 
the  standards  in  Section  50.92.  on  the 
issue  of  no  significant  hazards 
consideration.  Therefore,  in  accordance 
with  10  CFR  5a91  and  10  CFR  50.92.  the 
licensee  has  performed  and  provided  the 
following  analysis: 

TVA  has  evaluated  the  proposed  TS 
change  and  has  determined  that  it  dees  not 
represent  a  significant  hazards  consideration 
based  on  criteria  established  in  10  CFR 
50.92(c).  Operation  of  SQN  in  accordance 
with  the  proposed  amendment  will  not: 

(1)  Involve  a  significant  increase  in  die 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
to  perform  a  channel  functional  test  of  the 
bypass  circuitry  has  no  effect  on  currently 
analyzed  accidents;  the  current  analysis  is 
based  on  single-failure  criteria  and  v«ll  be 
unchanged.  The  proposed  change  to  identify 
the  condensate  demineralizer  waste 
evaporatm*  throttle  valves  as  common  valves 
to  both  tmits  is  an  administrative  change  and 
has  no  effect  on  hardware.  It  [,  the 
amendments  request.]  therefore  does  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed  The  channel  fnnctional 
test  of  the  bypass  circuitry  is  an  appropriate 
surveillance  recommended  by 

Regulatory  Guide  1.106.  The  identification 
of  the  condensate  demineralizer  waste 
eva^  '^rator  throttle  valves  as  common  valves 
to  bodi  uirits  is  an  administrative  change  and 
has  no  effect  on  hardware.  It  [,  the 
amendments  request.)  therefore  does  not 
create  the  poaeibility  of  a  new  or  different 
kind  of  accident. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  appropriate  testing  of 
the  bypass  circuitry  at  least  once  every  18 
months  acts  to  confirm  the  performaiwe  of 
the  turbine-driven  auxiliary  feedwater  ptunp 
trip  and  throttle  valves  as  required;  it  should 
act  to  increase  the  margin  of  safety.  The 
identification  of  the  condensate 
demineralizer  waste  evaporator  throttle 
valves  as  comiaon  valves  to  both  units  is  an 
administrative  change  and  has  no  effect  on 


hardware.  It  [,  the  onendnienta  request] 
therefore  does  not  siyiificantly  reduce  the 
margin  of  safety. 

libe  staff  has  reviewed  the  licensee's 
no  significant  hazards  consideration 
determination  and  agrees  with  the 
licensee's  analysis.  "Therefore,  the  staff 
proposes  to  determine  that  the 
application  for  amendments  involves  no 
signincant  hazards  considerations. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive,  Ell  B33. 
Knoxville.  Tennessee  37902. 

NRC  Assistant  Director:  Suzanne 
Black 

Toledo  Edison  Company  and  The 
Cleveland  Electric  dlununating 
Company,  Docket  No.  50-348,  Davis- 
Besse  Nuclear  Power  Station,  Unit  No.  1, 
Ottawa  County,  Ohio 

Date  of  amendment  request  June  20, 
1988 

Description  of  amendment  request 
The  proposed  amendment  would 
involve  several  administrative  and 
editorial  revisions  to  the  Administrative 
Controls  section  of  the  Technical 
SpeciBcations,  including  the  Station 
Review  Board's  (SRB's)  responsibilities 
and  the  Company  Nuclear  Review 
Board's  (CNRB's)  audit  responsibilities. 
The  proposed  changes  would  also 
remove  investigation  and  report 
preparation  responsibilities  from  the 
SRB  and  thereby  enhance  the  SRB's 
intended  review  and  oversight  function 
consistent  with  the  Technical 
Specifications  previously  approved  by 
NRC  (NUREG4»26.  June  1962.  and 
NUREG-0932,  August  1962).  Also, 
responsibility  for  review  of  the  Offsite 
Dose  Calculation  Manual  (ODCM)  and 
the  Process  Control  Program  (PCP) 
would  be  reassigned  from  SRB  to  the 
CNRB,  consistent  with  NUREG-0472. 
Several  minor  editorial  and 
administrative  changes  are  additionally 
proposed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  provided  standards  in 
10  CFR  50.92  for  determining  whether  a 
significant  hazards  consideration  exists. 
A  proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  die  possibility  of  a  new  or 
different  kLid  of  accident  from  any 


accident  previooriy  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  provided  the 
following  analyses  in  support  of  a  no 
significant  hazards  consideration 
determination.  The  proposed  changes 
would  not  (1)  involve  a  significant       . 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  changes  are 
administrative  in  nattuv.  and  provide  for 
increased  consistency  between  license 
requirements,  intended  SRB  and  CNRB 
functions  and  tiieStandafd  Technical 
Specifications.  Review  of  tbe  ODCM 
and  the  PCP  will  be  nade  part  of  the 
CNRB  audit  fonctioin  and  report 
preparation/investigation  activities  will 
be  reviewed,  rather  Ihaa  performed,  by 
SRB,  thus  enhancing  SKB  review 
function.  These  proposed  changes  will 
have  no  effect  on  the  safety  fraction  of 
any  system  or  compoacnt. 

Also,  the  proposed  dranges  would  not 
(2)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  because 
the  proposed  changes  are  administrative 
in  nature,  provide  for  increased 
consistency  between  hcense 
requirements,  intended  SRB  and  CNRB 
functions  and  the  Standard  Technical 
Specifications,  and  do  not  affect  any 
assumptions  used  in  previous  accident 
evaluations.  All  accidents  continue  to  be 
boimded  by  previous  analysis  and  the 
proposed  changes  wlH  not  introduce  the 
possibility  of  any  new  or  different  kind 
of  accident 

Finally,  the  proposed  changes  would 
not  (3)  involve  a  significant  reduction  in 
a  margin  of  safety  because  tbe  proposed 
changes  provide  for  increased 
consistency  between  license 
requirements,  intended  SRB  and  CNRB 
fimctions  and  £  andard  Technical 
Specifications,  do  not  affect  operating 
practices  or  limits  and  do  not  constitute 
a  modification  of  a  safety-related 
system. 

The  NRC  staff  has  reviewed  the 
licensee's  proposed  no  significant 
hazards  determination  and  agrees  with 
the  licensee's  analysis.  Accoridingly,  the 
staff  proposes  to  determine  that  the 
proposed  changes  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  Shaw,  Pittman.  Potts 
and  Trowbridge,  2300  N  Street  NW.. 
Washington.  DC  20037. 

NRC  Project  Director.  )c^  N.  Hamun. 


32720  Federal  Register  /  Vol.  54.  No.  152  /  'Wednesday.  August  9.  1989  /  Notices 


Virgiiiia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request:  February 
23.1989 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Section  3/4.6,  Table  3.6-1  Containment 
Isolation  Valves  for  North  Anna  Units 
1&2  (NA-1&2)  to  identify  additional 
valves  exempt  from  the  Type  C  test,  to 
identify  valves  that  are  associated  with 
water-filled  penetrations  for  which  a 
Type  C  test  penalty  will  not  be  added  to 
the  Type  A  test  results,  to  add 
containment  isolation  valves  not 
previously  listed,  and  to  delete  a  valve 
incorrectly  listed  in  the  Table  for  Unit  1. 
Certain  valves  have  been  determined  to 
be  either  exempt  from  the  Type  C  testing 
penalfy  for  tiie  Type  A  test  results  or 
exempt  from  Type  C  testing.  The 
identification  of  these  containment 
isolation  valves  is  based  on  the  analysis 
of  those  penetrations  that  are 
maintained  in  a  watei^filled 
configuration  diuing  accident 
conditions,  or  are  part  of  a  closed 
system  in  containment.  As  permitted  by 
ffl.A.l.(d)  of  10  CFR  Part  50  Appendix  J, 
those  penetrations  that  are  water  filled 
are  not  required  to  be  vented  and 
drained  during  the  Type  A  test, 
however,  these  valves  will  continue  to 
be  Type  C  tested.  The  valves  associated 
with  a  closed  system  in  containment 
which  do  not  rupture  as  a  result  of  a  loss 
of  coolant  accident  are  nt>t  required  to 
be  Type  C  tested. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  consideration  exists 
(10  CFR  S0.92(c]).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  faciUty 
in  accordance  with  the  proposed 
amendment  woiild  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  sigidficant  reduction  in  a 
margin  of  safety. 

The  licensee  has  evaluated  the 
proposed  changes  in  the  plant  Technical 
Specifications  (TS)  in  accordance  with 
the  standards  of  10  CFR  50.92(c]  and  has 
determined  that  operation  of  NA-1&2  in 
accordance  with  diese  changes  would 
not: 

(1)  involve  a  significant  increase  in  the 
probability  or  conaequencea  of  an  accident 
previously  evaluated.  The  proposed 
change[s]  [do]  not  change  die  design  or 


operation  of  any  system  [or]  equipment. 
Leakage  testing  continues  to  be  performed  in 
accordance  with  10  CTO  50  Appendix  J  to 
ensure  containment  isolation  in  the  event  of  a 
release  of  radioactive  inaterial  to 
containment  atmosphere  or  pressurization  of 
the  containment.  The  proposed  change[s] 
[update  Table)  3.8-1  and  [reflect]  the 
requirements  of  Appendix  J. 

(2]  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  isolation  valves 
associated  with  water-filled  penetrations  will 
continue  to  be  Type  C  tested  and  their 
leakage  rates  will  continue  to  be  added  to  the 
local  leakage  rate.  The  isolation  valves 
associated  with  closed  systems  which  will 
not  be  Type  C  tested  aeet  the  requirements 
of  10  CFR  SO  Appendix )  for  exemption. 

(3)  Involve  a  significBnt  reduction  in  the 
margin  of  safety.  The  proposed  [changes 
meet]  the  requirements  of  10  CFR  50 
Appendix  J  to  ensure  oontainment  isolation. 

The  NRC  staff  agrees  that  the 
proposed  changes  to  the  TS  meet  the    . 
criteria  specified  in  10  CFR  Part  50.92(c) 
and,  hence,  proposes  to  determine  that 
they  involve  no  significant  hazards 
considerations. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Attorney  for  liceiKee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
P.O.  Box  1535,  Richmond.  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nob.  50-338  fnd  50-339,  North 
Anna  Power  Station.  Units  No.  1  and  No. 
2,  Louisa  County,  Virginia 

Date  of  amendment  request:  March  1, 
1989 

Description  of  amendment  request: 
The  proposed  change  would  add  a 
license  condition  stating  that  the  limiting 
doses  to  control  room  operators  would 
be  revised  in  accordance  with  the 
findings  specified  in  the  Ucensee's 
March  1, 1989  submittal.  In  December 

1986,  the  NRC  conducted  a  Control 
Room  Habitability  Survey  at  NA-1&2. 
The  survey  was  documented  in  an  NRC 
letter  dated  May  4, 1987  and  in  NRC 
Inspection  Report  87-19,  dated 
September  10, 1987.  The  results  of  the 
survey  identified  various  control  room 
habitability  issues  that  needed  to  be 
resolved.  The  response  to  the  survey 
was  documented  in  the  licensee's  letters 
dated  Jime  8, 1987  and  September  11. 

1987.  One  of  the  survey  issues  dealt  with 
control  room  accesa  during  an 
emergency.  The  survey  identified  that 
the  procedure  for  Uoiiting  access  to  the 
control  room  might  not  be  workable. 
The  licensee's  response  to  this  issue 
indicated  that  an  engineering  evaluation 
would  be  performed  to  determine  the 


best  method  for  limiting  access  to  the 
control  room  following  en  accident.  In 
September  1988,  a  followup  NRC 
inspection  was  performed  to  resolve  the 
issues  opened  in  the  Control  Room 
Habitability  Survey.  This  followup 
inspection  was  documented  in 
Inspection  Report  88-28,  dated 
November  23. 1988.  During  this 
inspection,  the  licensee  committed  to 
provide  the  results  of  the  engineering 
evaluation  and  any  proposed  corrective 
actions  by  February  28. 1989. 

The  licensee's  submittal  of  March  1, 
1989  documents  the  resvlts  of  the 
engineering  evaluation  and  describes 
the  corrective  actions  taken  to  ensure 
compliance  with  General  Design 
Criterion  (GDC)  19  of  Appendix  A  to  10 
CFR  Part  50. 

During  accident  scenarios  at  NA-1&2. 
the  control  room  envelope  is  pressurized 
(upon  receipt  of  a  control  room  isolation 
signal)  to  0.05  inch  water  gauge  to 
minimize  in-leakage  of  air  and  airborne 
radioactive  material.  The  pressurization 
is  initially  provided  by  a  bottied  air 
system,  which  has  sufficient  capacify  to 
supply  the  control  room  for  60  minutes. 
When  the  bottied  air  siqiply  is  depleted, 
breathing  and  pressurization  air  are 
provided  by  an  emergency  filtered  air 
system  which  draws  ail  from  the  turbine 
building  through  HEPA  and  charcoal 
filters.  The  emergency  ventilation 
system  maintains  the  control  room 
envelope  at  a  minunum  pressure  of  0.04 
inch  water  gauge  relative  to  the  outside 
atmosphere.  Previous  radiological  dose 
evaluations  for  the  control  room  during 
accident  scena^os  assumed  zero  in- 
leakage  of  imfiltered  air  while  the 
control  room  envelope  is  pressurized. 
Inherent  in  this  assumption  was  the 
condition  that  no  doors  to  the  control 
room  are  opened.  However,  the 
emergency  operating  procedures  at  NA- 
1&2  require  personnel  to  enter  and  exit 
the  control  room  envelope  during  an 
accident.  It  was  therefore  necessary  for 
the  licensee  to  modify  the  NA-1&2 
control  room  habitabilify  calculations  to 
address  the  impact  to  the  required  door 
openings  on  the  control  room  doses.  The 
Condition  IV  accidents  defined  in 
Chapter  15  of  die  NA-lt2  UFSAR  are 
those  which  result  in  the  most 
significant  impact  on  control  room 
habitability.  Specifically,  the  following 
accident  conditions  were  addressed  in 
the  licensee's  evaluation:  (1)  Loss  of 
Coolant  Accident  (LOGA).  (2)  Main 
Steam  Line  Breaks  (MSLB).  (3)  Fuel 
Handling  Accident  {FHA],  (4)  Steam 
Generator  Tube  Rupture  (SGTR),  and  (5) 
Locked  Rotor  Accident  (LRA). 

Calculations  were  performed  to 
determine  the  30-day  dose  to  control 
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room  inhabitants,  and  the  calculations 
were  based  on  models  and  methodology 
which  are  consistent  with  NUREG-0800 
which  assumes  unfiltered  in-leakage  at 
10  cubic  feet  per  minute  (cftn)  for  the 
duration  of  the  accident  to  account  for 
control  room  access. 

The  evaluation  determined  that  the 
MSLB  and  the  SCTR  are  the  two  most 
limiting  accidents  for  radiation  exposure 
to  the  control  room  operator.  The  results 
of  the  licensee's  evaluation  indicate  that 
the  radiation  expostire  to  control  room 
operators  is  increased  above  the 
assvmiptions  currently  delineated  in 
Chapter  15  of  the  NA-1&2  UFSAR. 
However,  all  of  the  accident  scenarios 
that  can  have  a  significant  impact  on 
control  room  operator  doses  were 
determined  to  be  within  the  limits 
specified  by  GDC-19.  Acceptable  means 
of  allowing  required  entries  to  control 
room  pressure  envelope  during  the  first 
hour  of  an  accident  were  also  identified. 
This  involved  several  modifications  of 
the  NA-1&2  control  room  habitability 
system  to  ensure  that  doses  to  control 
room  persomiel  do  not  exceed  the  limits 
of  GDC-19.  These  modifications 
included:  (1)  operation  of  two  fan/filter 
units  of  the  emergency  ventilation 
system  in  the  recirculation  mode  for  the 
duration  of  the  accident,  (2)  initiation  of 
the  emergency  ventilation  recirculation 
concurrent  with  actuation  of  the  bottled 
air  system  (i.e.,  on  safety  injection),  and 
(3)  initiation  of  control  room  isolation  on 
receipt  of  a  fuel  building  high-high 
radiation  alarm.  The  licensee's  dose 
calculations  assumed  that  these 
modifications  were  made.  For  those 
cases  where  the  system  modifications 
have  not  yet  been  implemented,  it  was 
verified  that  iniermediate  measures, 
such  as  temporary  procedures,  are  in 
place  to  ensure  that  GDC-19 
requirements  will  be  satisfied, 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a    / 
significant  hazards  consideration  exists 
(10  CFT^  50.92(c}l.  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 
amendment  would  not:  [1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibihty  of 
a  new  or  diffsrent  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  provided 
the  following  discussion  regarding  the 
above  three  criteria: 

1.  The  change  does  not  involve  a  significant 
change  in  the  probability  or  consequences  of 


an  accident  previously  evaluated.  There  are 
no  system  changes  which  increase  the 
probability  of  an  accident  occurring.  The 
effects  on  the  analysis  for  each  accident  has 
been  investigated,  and  the  doses  to  control 
room  personnel  were  found  to  increase.  This 
increase  is  not  significant  because  the 
revised  doses  remain  below  the  limits  in 
GDC-19  of  Appendix  A  of  10  CFR  50,  and 
meet  the  guidelines  of  NUREG-0600  (Section 
6.4). 

2.  No  new  accident  types  or  equipment 
malfunction  scenarios  will  be  introduced  as  a 
result  of  the  recommended  emergency 
ventilation  system  changes.  Therefore,  the 
possibility  of  an  accident  of  a  different  type 
than  any  evaluated  previously  in  the  [NA- 
1&2]  UFSAR  is  not  created. 

3.  There  is  no  significant  reduction  in  the 
margin  of  safety.  The  revised  dose 
calculations  for  all  accidents  continue  to 
meet  the  appropriate  CDC-19  limits  for  the 
recommended  modifications  to  the 
emergency  ventilation  system.  The  GDC-19 
limits  will  also  be  met  for  the  (intermediate 
measures]  and  [temporary]  procedure 
changes. 

The  NRC  staff  has  made  a  preliminary 
review  of  the  licensee's  above  analyses 
of  the  proposed  change  and  agrees  with 
the  licensee's  conclusion  that  the  three 
standards  in  10  CFR  50.92(c)  are  met. 
Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  a  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library, 
Manuscripts  Department.  University  of 
Virginia,  Charlottesville,  Virginia  22901. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq..  Huntor;  and  Williams. 
P,0,  Box  1535,  Richmond,  Virginia  23212. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281.  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County.  Virginia 

Date  of  amendment  request:  Ju'.y  24, 
1989 

Description  of  amemlment  request: 
The  proposed  change  would  modify  the 
Administrative  Controls  Section  rf  the 
Technical  Specifications  [TSJ  which 
identifies  the  membership  composition 
of  the  Station  Nuclear  Safety  and 
Operating  Committee  (SNSOC)  by 
adding  the  Superintendent-E,ng.neering 
to  the  list  of  members. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  for  determining  whether  a 
significant  hazards  eonsideration  exists 
(10  CFR  50.92(c)).  A  proposed 
amendment  to  an  operating  license  for  a 
facility  involves  no  significant  hazards 
considerations  if  operation  of  the  facility 
in  accordance  with  the  proposed 


amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probabilify  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  licensee  has  reviewed  the 
proposed  change  in  accordance  with  the 
requirements  of  10  CFR  50.92  and  has 
determined  that  the  request  does  not 
involve  significant  hazards 
considerations  in  that  it  would  not: 

(1)  Involve  a  significant  increase  in  the 
prol>ability  or  consequences  of  an  accident 
previously  evaluated,  iiecaase  the  [change 
reflects]  administrative  considerations  and 
[does]  not  change  the  plant  design  or 
operation.  Presently,  provisions  made  in  the 
Technical  Specifications  for  the  appointment 
of  alternate  members  to  the  SNSOC  may  l>e 
utilized  with  regard  to  the  Superinte.ident- 
Engineering.  The  proposed  change  mirtly 
allows  the  augmentation  of  the  poo!  of 
members  readily  available  to  convene 
meetings  of  the  SNSOC:  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  because,  as  above, 
plant  design  or  operation  is  not  affected  by 
(the)  proposed  [change],  or 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety,"  because  neither  plant 
design  or  operation  is  affected.  [The] 
proposed  [change  does]  not  alter  the  function, 
aiiemates,  meeting  frequency,  quorum, 
responsibilities,  authonty.  or  rerords  of  the 
SNSOC  as  defined  by  the  Administrative 
Controls  of  the  Technical  Specifications. 

Based  on  the  staffs  review  of  the 
licensees  evaluation,  the  staff  agrees 
with  the  licensee's  conclusions  as  stated 
above.  Therefore,  the  staff  proposes  to 
determine  that  the  proposed 
amendments  do  not  involve  significant 
hazards  considerations. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary.  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq..  Hunton  and  Williams, 
Post  Office  Box  1535.  Richmond, 
Virginia  23213, 

NRCPioject  Director:  Herbert  N. 
Berkow 

Wisconsin  Public  Service  Corporation. 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  Coimt}', 
Wisconsin 

Date  of  amendment  request:  Jime  12. 
1989 

Description  of  amendment  request 
The  proposed  license  amendment  would 
provide  Technical  Specification  (TS) 
clarification  by  redefining  the  current 
measiire  of  fuel  oil  supply  for  the 
emergency  diesel  generators'  (DG's) 
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storage  tanks  from  a  quantity  of  time,  to 
■  quantity  of  volume.  The  amendment 
would  also  clarify  the  bases  of  the 
required  storage  capacity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
The  Commission  has  provided 
standards  in  10  CFR  50.92(c)  for 
determining  whether  a  si^iihcant 
hazards  consideration  exists.  A 
proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  Ucensee  has  evaluated  the 
proposed  Technical  Specification 
change  and  has  determined  that  the 
changes  would  involve  no  significant 
hazards  consideration.  The  licensee's 
basis  for  this  conclusion  is  that  Uie 
proposed  amendment  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated,  llie 
proposed  change  does  not  involve  any 
alterations  to  the  way  the  emergency 
diesel  generators  are  operated  or 
constructed.  Rather,  the  new  TS  defines 
an  adequate  fuel  oil  volume  capacity 
that  is  essential  for  sustaining 
continuous  operation  of  one  diesel 
generator  for  7  days  as  assimied  in  the 
USAR  and  required  by  NRC  accepted 
guides  and  standards.  Therefore,  this 
change  does  not  involve  a  significant 
mcrease  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  analyzed.  The 
proposed  amendment  would  not  involve 
a  significant  change  in  the  assumptions 
specified  in  the  USAR,  therefore  it 
would  not  place  the  plant  in  an 
unanalyzed  condition,  llie  8-hour  supply 
provided  by  the  day  tank  would  be 
changed  to  indicate  a  specific  volume 
requirement  of  1000  gallons.  The 
proposed  minimum  volume  specification 
is  well  within  the  guidelines  specified  in 
Regulatory  Guide  1.137  and  ANSI 
standard  N-195-1976.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  proposed  change 
will  decrease  the  fuel  oil  in  each  diesel 
generator's  respective  day  tanks  and 


increase  the  amount  of  fuel  oil  in  the 
two  undergroimd  storage  tanks.  The 
total  onsite  storage  of  fuel  will  increase. 
Although  the  proposed  day  tank 
specification  is  reduced,  there  is  still  a 
wide  margin  of  conservatism  with 
respect  to  ANSI  N195-1976/ANS-59.51. 
Thus,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  staff  has  reviewed  the  licensee's 
determination  that  the  proposed  license 
amendment  involves  no  significant 
hazards  consideration  and  agrees  with 
the  hcensee's  analysis.  Accordingly,  the 
Commission  proposes  to  determine  that 
the  proposed  changes  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive,  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  David  Baker, 
Esq.  Foley  and  Lardner,  P.  O.  Box  2193 
Orlando.  Florida  31082. 

NRC  Project  Director.  John  N. 
Hannon. 

PREVIOUSLY  PU6USHED  NOTICES 
OF  CONSIDERATION  OF  ISSUANCE 
OF  AMENDMENTS  TO  OPERATING 
UCENSES  AND  PROPOSED  NO 
SIGNIHCANT  HAZARDS 
CONSIDERA'nON  DETERMINATION 
AND  OPPORTUNITY  FOR  HEARING 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  hsts  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  file  individual  notice 
in  the  Federal  Regbter  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Philadelphia  Electiic  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3,  Yoric  Couaty,  Pennsylvania 

Date  of  amendment  request-  July  12, 
1989 

Brief  description  of  amendment 
request:  This  amendment  requests 
modification  of  tha  Technical 
Specifications  to  rtflect  a  change  in  the 
reactor  vessel  leva!  (narrow  range]  and 
reactor  pressure  instrumentation 
calibration  fi^quency  ttom  once  per  six 
months  to  once  per  operating  cycle. 


Date  of  publication  of  individual 
notice  in  Federal  Regkter  July  19, 1989 
(54  FR  30296) 

Expiration  date  of  individual  notice: 
August  17, 1989 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)^  Commonwealth 
and  Walnut  Streets,  Box  1601, 
Harrisburg,  Pennsylvania  17128. 

NO-nCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FACnjTY 
OPERATING  UCENSE 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  tiie 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Proposed  No  Significant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Fedeial  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  detennined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  vrith  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  Belated  letters. 
Safety  Evaluations  and/ or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW.. 
Washington,  DC,  and  at  the  local  public 
document  rooms  for  the  particular 
faciUties  involved.  A  oopy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
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addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director.  Division 
of  Reactor  Projects. 

Conmionwealth  Edison  Company, 
Docket  Nos.  50454  and  50-455,  Byron 
Station,  Units  1  and  2,  Ogle  County, 
Illinois;  Docket  Nos.  50-456  and  50-457, 
Braidwood  Station,  Unit  Nos.  1  and  2, 
Will  County,  Illinois 

Date  of  application  for  amendments: 
June  17, 1987,  supplemented  May  6, 1988 
and  June  23, 1989. 

Brief  description  of  amendments: 
These  amendments  modify  the 
Technical  Specifications  3.4.6.1b  to 
allow  7  days  to  restore  the  Containment 
Floor  Drain  and  Reactor  Cavity  Flow 
Monitoring  System  to  operable  before 
shutting  down  the  plant. 

Date  of  issuance:  July  26, 1989 

Effective  date:  July  26, 1989 

Amendment  Nos.:  31  for  Byron  and  21 
for  Braidwood 

Facility  Operating  License  Nos.  NPF- 
37andNPF-ee.  The  amendments  revised 
the  Technical  Specification. 

Date  of  initial  notice  in  Federal 
Register  September  9, 1987  (52  FR 
34001).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  26, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  For  Byron  Station,  the 
Rockford  Public  Library,  215  N.  Wyman 
Street,  Rockford,  Illinois  61101;  for 
Braidwood  Station,  the  Wilmington 
Township  Public  Library,  201 S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Attorney  to  licensee:  Michael  I.  Miller. 
Esquire;  Sidley  and  Austin,  One  First 
National  Plaza,  Chicago,  Illinois  60603. 

NRC  Acting  Project  Director  Paul  C. 
Shemanski 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
Coimty  Station,  Unit  Nos.  1  and  2, 
LaSalle  Cotmty.  Illinois 

Date  of  application  for  amendments: 
January  30, 1989 

Brief  description  of  amendments: 
These  amendments  revise  the  LaSalle 
County  Station,  Units  1  and  2  Technical 
Specifications  by  revising  the 
MAPLHGR  Limits  Curves  to  reflect  the 
higher  nodal  exposures  values  for 
specific  fuel  types. 

Date  of  issuance:  July  20, 1989 

Effective  date:  July  20, 1989 

Amendment  Nos.:  69  and  51 

Facility  Operating  License  Nos.  NPF- 
11  andNPF-18.  Amendments  revised  the 
Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register  April  19. 1989  (54  FR  15825). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Public  Library  of  Illinois  Valley 
Conununity  College,  Rural  Route  No.  1, 
Oglesby,  Illinois  61348 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment- 
January  10, 1989. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  (a)  split  and  revise 
existing  Technical  Specification  (TS) 
Section  3.3.1.5  "Isolated  Loop,"  into 
Sections  3.3.15  "Isolated  Loop"  (Modes  1 
and  2)  and  3.3.1.6  "Isolated  Loop" 
(Modes  3, 4,  5  and  6),  (b)  renumber  and 
revise  existing  TS  Section  3.3.1.6 
"Isolated  Loop  Startup,"  to  TS  Section 
3.3.1.7  "Isolated  Loop  Startup."  (c)  spUt 
and  revise  existing  "TS  Section  3.3.1.7 
"Idle  Loop,"  into  Sections  3.3.1.6  "Idled 
Loop"  (Modes  1  and  2)  and  3.3.1.9  "Idled 
Loop"  (Modes  3,  4,  5  and  6),  and  (d)  split 
and  revise  existing  TS  Section  3.3.1.8 
"Idled  Loop  Startup,"  into  Sections 
3.3.1.10  "Idled  Loop  Startup"  (Modes  1 
and  2)  and  3.3.1.11  "Idled  Loop  Startup" 
(Modes  3.  4,  5  and  6).  Currentiy.  the  TS 
requires  that  the  boron  concentration  in 
the  idled/isolated  loops  be  maintained 
greater  than  or  equal  to  the  boron 
concentration  in  the  operating  loops. 
The  revised  TS  will  separate  Modes  1 
and  2  from  Modes  3,  4,  5  and  6.  In  Modes 
1  and  2  the  existing  TS  will  remain 
imchanged  while  in  Modes  3,4,  5  and  6, 
the  revised  TS  will  require  a  boron 
concentration  in  the  idled/isolated  loops 
that  is  greater  than  or  equal  to  the 
shutdown  margin  requirements  as 
specified  in  existing  TS  3.1.10.2. 3.10.1.3 
and  3.13. 

Date  of  Issuance:  July  18, 1989 

Effective  date:  July  18, 1S89 

Amendment  No.:  119 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  3, 1989  (54  FR  18946).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  18, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 


Connecticut  Yankee  Atomic  Power 
Company,  Docket  Na  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  application  for  amendment- 
April  14, 1989,  as  supplemented  June  16. 
1989. 

Brief  description  of  amendment:  The 
amendment  changes  Technical 
Specifications  3.17.1,  "Axial  Offset"  and 
3.17.2  "Linear  Heat  Generation  Rate"  to 
allow  coastdown  operation  of  the 
Haddam  Neck  Plant  at  the  end  of  Cycle 
15.  The  change  in  the  axial  offset  limits 
and  revised  linear  heat  generation  rate 
will  assure  that  the  peak  clad 
temperature  remains  below  the  Interim 
Acceptance  Criteria  of  2300*  F. 

Date  of  Issuance:  July  20, 1989 

Effective  date:  July  20, 1989 

Amendment  No.:  120 

Facility  Operating  License  No.  DPR- 
61.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  31, 1989  (54  FR  23308).  The 
Commission's  related  evaluation  of  this 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown.  Connecticut  06457. 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment- 
December  28, 1988,  as  clarified  May  10, 
1989 

Brief  description  of  amendment-  The 
amendment  adds  a  new  surveillance 
requirement  to  Technical  Specification 
4.16  requiring  periodic  leak  testing  of  the 
low  head  injection  line  check  valves 
897 A-D  and  RHR  check  valves  838A-D. 
The  amendment  also  makes  certain 
editorial  changes  in  Technical 
Specification  4.16  which  are 
administrative  in  nature. 

Date  of  issuance:  July  19, 1989 

Effective  date:  July  19, 1989 

Amendment  No.:  142 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  14, 1989  (54  FR  25372).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 


BEST  COPY  AVAILABLE 
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100  Martine  Avenue.  White  Plains,  New 
York  10610. 

NRC Project  Director.  Robert  A- 
Capra 

Duke  Power  CompaBy,  et  aL,  Docket 
Nos.  SD-413  and  50-414.  Catawba 
Nuclear  Station,  Units  I  and  2,  York 
County,  South  Carolina 

Date  of  applicQtioa  for  amendmenta: 
lune  12, 1987,  as  8U]q>heineoted  July  9, 
1987.  lanoary  8. 1968.  and  May  3, 1989. 

Brief  description  of  amendment$r'The 
amendnents  mocked  the  Tecimicai 
Specifications  l^  adckag  operabtiity  and 
surveillance  requireBents  for 
radioactive  liquid  eHBluent  monitoring 
instnunratation  for  water  from  the 
turbine  building  scrap  after  treatment  by 
an  alternate  demineralizer  system. 

Date  of  issuance:  fuly  18, 1989 

Effective  date:  July  la  1969 

AJnendmeBt  Nos.:  66  and  60 

Facility  Operating  License  Noa.  NPF- 
35  andNPF-52.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  23, 1987  (52  FR 
35791).  Because  the  January  8, 1988,  and 
May  3. 1989,  submittals  clarified  certain 
aspects  of  the  original  request,  the 
substance  of  the  changes  noticed  in  the 
Federal  Register  and  the  prc^osed  no 
significant  hazards  determination  were 
not  affected. 

The  Commission's  related  evaluation 
of  the  amesdraents  is  contained  in  a 
Safety  Evahiatioa  dated  July  18, 19fla 

No  significant  bazarda  consideration 
comments  received-  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill.  South  Carolina 
29730 

Duke  Ponver  Coaspaay,  et  aL,  Docket 
Nos.  StMOS  and  50-414,  Catnvba 
Nuclaat  Station,  UnitB  1  and  2,  Yorii 
County,  Sooth  Carolina 

Date  <rf application  for  amendments: 
April  26, 1980 

Brief  description  of  amendments:  The 
amendments  modified  Technical 
Specification  Tables  3.3-7  and  4.3.4  to 
change  the  elevation  at  which  seismic 
monitor  IMIMT  5010  is  located. 

Date  of  issuance:  July  18, 1989 

Effective  dote:  July  18, 1969 

AJnendiaent  Noa^-  67  and  61 

Facility  Operating  License  Noa.  NPF- 
35  and  NPF-52.  Amemknrats  revised  the 
Technieal  Specifications. 

Dale  of  initial  notice  in  Federal 
Register.  June  14, 1980  (54  FR  253731.  The 
Commission's  related  evaluatkin  of  the 
amendmenta  is  mnt^it^y^  jq  ^  Safetv 
Evaluation  dated  July  18, 1980. 

No  significant  hazaids  coasideiatitM 
comments  received:  No. 


Local  Public  Document  Room 
location:  York  County  Library,  138  East 

Black  Street,  Rock  HUL  South  Carolina 
29730  I 

Duke  Power  Compeny,  Docket  Nos.  50- 
389  and  SIMTB,  McGmie  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Cnoiina 

Date  of  application  fi)r  amendments: 
January  22, 1989,  as  supplemented  May 
17  and  June  19, 1989. 

Brief  description  of  amendments:  The 
amendments  updated  presstire  and 
temperature  limits  for  heatup  and 
cooldown  of  the  reactor  coolant  system. 

Date  of  issuance:  July  18, 1989 

Effective  date:  July  18, 1989 

Amemlment  Nos,:  100  and  82 

Facility  Operating  License  Nos.  NPF-9 
and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Res^atac  April  5, 1989  [64  FR  13763). 
Because  the  May  17  and  June  19, 1969. 
submittals  clarified  or  corrected  certain 
aspects  of  the  original  lequest  the 
substance  of  the  changes  noticed  in  the 
Federal  Register  and  the  proposed  no 
significant  hazards  determination  were 
not  affected.  The  Coousission's  related 
evaluation  of  the  amendnents  is 
contained  in  a  Safety  Evaluation  dated 
July  18. 1989. 

No  significant  bazarda  consideration 
comments  received:  Na 

Local  Public  Document  Room 
location:  Atkins  Library,  University  oi 
North  Carolina.  Charlotte  (UNCC 
Station],  North  Carolina  28223 

Georgia  Power  Compaoy,  Oglethorpe 
Power  Corporation,  Minicipal  Electric 
Authority  of  Georgia,  Qty  of  Da&on, 
Georgia,  Docket  Nos.  50-321  and  50-368, 
Edwin  L  Hatdi  Nuclear  Plant,  Units  1 
and  2,  Appling  County,  Georgia 

Date  of  application  for  amendments: 
September  6, 1988 

Brief  description  of  amendments:  The 
amendments  modified  the  Technical 
Specifications  to  change  the  action  level 
regarding  8i4>pression  pool  temperature 
from  95°  F  to  100°  F. 

Date  of  issuance:  July  18, 1989 

Effective  date:  July  18, 1989 

Amendment  Nos.:  165  and  102 

Facility  Operating  License  Noa.  DPR- 
STandNPF-S.  Amendments  revised  the 
Technical  Specifics tioiu. 

Date  of  initial  notice  in  Federal 
Register.  November  2, 1986  (53  FR 
44251).  The  Commissioa's  related 

evaluation  of  the  anwrn^nmnt^  is 

contained  in  a  Safety  Eraluatioa  dated 
July  18, 1988. 

No  sigaificaDtkaaaifda  conaideretkta 
comnwata.  nceived:  No. 


Local  Public  Document  Room 
location:  Appliog  County  Public  Library, 
301  City  HaU  Drive,  Baxiey,  Georgia 
31513 

Georgia  Power  Company,  Ogletfaocpa 
Power  Cocpocatiaeu  Municipal  Qscteic 
Authority  of  Georgia,  Qty  of  rtshnn, 
Georgia,  Docket  No.  5M2t  Edwin  L 
Hatch  Nudear  Plant.  Unit  1.  Appfiag 
County,  Georgia  [ 

Date  of  application  for  amendment: 
March  2a  1989 

Brief  description  of  amendment  The 
amendment  changes  Technical 
Specification  4.6.F.2  so  that  reactor 
coolant  activity  sampling  would  be 
required  only  once  every  2i  hours  at 
times  when  Ae  contfnuous  activity 
monitor  is  otrt  of  service  and  the  reactor 
coolant  temperature  is  equal  to  or  less 
than  212'  F. 

Date  of  issuance:  July  18, 1989 

Effective  date:  July  18, 1^ 

Amendment  No.:  166 

Facility  (Iterating  License  No.  DPR- 
57.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  31, 1989  (54  FR  23313).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  bi  a  Safety 
Evaluation  dated  July  18, 1989 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Appling  County  Public  Library, 
301  Qty  Hall  Drive,  Baxley,  Georgia 
31513 


Illinois  Power  Company,  Docket  Na  59- 
461,  Clinton  Power  Station,  Unit  1, 
DeWitt  County,  Illinois      | 

Date  of  application  for  amendment: 
December  21, 1988 

Description  of  amendment  re^ieat: 
The  change  will  delete  the  limitation  on 
use  of  the  drywell  vent  and  purge 
system. 

Date  of  issuance:  July  24, 1989 

Effective  date:  July  24, 1989 

Amendment  No.:  23 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  die 
Technical  Specifications. 

Date  of  initial  notice  in  Vsdaral 
Register  April  19. 1989  (54  FR  15829]. 
The  Commission's  related  evahiatkHL  of 
the  amenchnent  is  contained  in  a  Safiety 
Evaluation  dated  July  24, 1089. 

No  significant  harardB  ceBBtderatioti 
comments  received:  No 

Local  Public  Dacuntent  Room 
locattoK.  Tha  Vcapaaiaa  Warner  Public 
Ubrary.  UQ  Weat  JdbMOB  Street, 
Clinton,  Illinois  61727. 
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Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  hfile  Point 
Nuclear  Station,  Unit  No.  2,  Scriba.  New 
York 

Date  of  application  for  amendment: 
June  6, 1988,  as  amended  by  letters 
dated  July  22  and  November  8, 1988. 

Brief  description  of  amendment:  This 
amendment  deletes  Figure  6.2-1 
"Management  Organizational  Chart," 
and  Figure  6.2-2  "Nuclear  Site 
Organization,"  in  accordance  with 
Generic  Letter  88-06,  "Removal  of 
Organization  Charts  From  Technical 
Specifications."  Administrative  changes 
to  Section  6.1, 6.2, 6.5,  6.6,  and  6.7  are 
included  and  Specification  6.9  is  being 
revised  to  make  the  Unit  1 
Specifications  consistent  with  10  CFR 
50.4.  By  letter  dated  November  8, 1988, 
the  Ucensee  amended  the  amendiment 
application  to  propose  additional 
administrative  changes  to  the 
Specifications.  These  changes  reflect  the 
creation  of  the  position  of  Executive 
Vice  President-Nuclear  Operations.  This 
title  replaces  all  current  references  to 
Senior  Vice  President  in  the 
Specifications. 

Date  of  issuance:  June  30, 1989 

Effective  date:  June  30, 1989 

Amendment  No.:  9 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  7, 1988  (53  FR 
34608]  and  renoticed  on  May  17, 1989  (54 
FR  21312).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  30, 1989. 

No  Significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

NRC  Project  Director:  Robert  A, 
Capra 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  MUe  Point 
Nuclear  Station^  Unit  No.  2,  Scriba,  New 
York 

Date  of  application  for  amendment: 
April  21, 1988 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  by  transferring  the  air 
start  receiver  requirements  for  B[X?*2 
fit>m  4.8.1.1.2.a.7  to  4.8.1.1.2.a.8  and 
reducing  the  minimum  allowable 
pressure  for  the  Division  m  (EDG*2) 
emergency  standby  diesel  generator  air 
start  receivers  from  225  psig  to  190  psig. 

Date  of  issuance:  July  12, 1989 


Effective  date:  July  12. 1989 

Amendment  No.:  10 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  15, 1988  (53  FR  22402).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  12, 1989. 

Significant  hazards  coii'  'deration 
comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13128. 

NRC  Project  Director  Robert  A. 
Capra 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wri^t  County, 
Minnesota 

Date  of  application  for  amendment- 
August  14, 1987,  as  revised  January  4, 
February  10,  and  August  31, 1988. 

Brief  description  of  amendment  This 
amendment  revises  Section  6  of  the 
plant  Technical  Specifications  to:  (1) 
remove  the  figm^s  depicting  corporate 
and  plant  organizational  charts  and 
specifying,  in  lieu  thereof,  general 
requirements  that  capture  the  essential 
aspects  of  the  organizational  structure 
that  are  defined  by  existing  onsite  and 
offsite  organization  charts,  in 
accordance  with  the  guidance  provided 
in  NRC  Generic  Letter  88-06;  and  (2) 
delete  the  requirement  for  plant 
management  and  support  staff,  not 
assigned  to  a  rotating  operations  shift, 
to  hold  a  current  Senior  Reactor 
Operator  license. 

Date  of  issuance:  July  14, 1989 

Effective  date:  July  14, 1989 

Amendment  No.:  68 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  5. 1988  (53  FR  39174). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  14, 19i39. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mali  Minneapolis, 
Minnesota  55401. 


Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-S2S,  Diablo 
Canyon  Nuclear  Power  Plant.  Unite  1 
and  2,  San  Luis  OUspo  County, 
California 

Date  of  application  for  amendments: 
March  20, 1989  (Reference  LAR  89-02). 
as  supplemented  by  letter  dated  Jime  29, 
1989. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specifications  Section  6, 
"Administrative  Controls,"  to  change 
the  requirements  for  membership  of  the 
General  Office  Nuclear  Plant  Review 
and  Audit  Committee  (GONPRAC),  and 
for  routine  and  special  reports.  Other 
portions  of  the  amendment  request  were 
denied  by  the  Commission. 

Date  of  issuance:  July  19, 1989. 

Effective  date:  July  19. 1989. 

Amendment  Nos.:  43  and  42. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  3, 1989  (54  FR  18950).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

NRC  Project  Director  George  W. 
ICnighton 

Public  Service  Electric  &  Gas  Company. 
Dodcet  No.  50-311,  Salem  Generating 
Station,  Unit  Na  2,  Salem  County,  New 
Jersey 

Date  of  applicatior.  for  amendment 
May  5, 1989 

Brief  description  of  amendment  This 
amendment  deleted  the  criterion  from 
specification  4.7.9.e.l  that  requires 
expanding  the  sample  if  the  measured 
drag  force  of  mechanical  snubbers 
exceeds  the  previously  measured  drag 
force  by  more  than  5096. 

Date  of  issuance:  July  20, 1989 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  45 
days  of  the  date  of  issuance. 

Amendment  No.  75 

Facility  Operating  License  No.  DPR- 
75:  This  Eunendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  14, 1989  (54  FR  25377).  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  20, 1969. 
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No  significant  haiarda  eonsidemtioa 
commeatt  reeved'  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem.  New  Jersey 
08079 

Sacrammto  Municipal  tftflity  District, 
DockrtNo.  5»-912,  Rancho  Seco  Nuclear 
Cemiallug  Station,  Saaramento  County, 
California 

Date  of  application  for  amendmenL 
February  28, 1986,  as  supplemented  May 
14, 1987  and  August  31. 198a 

Brief  description  of  amendment  Tha 
amendment  revises  Technical 
Specification  3v6,  "Reactor  Building." 
and  Table  3.&-1.  "Contaimnent  Isolation 
Valves."  to  [1]  albw  an  increase  in  the 
maximum  cfosure  time  for  selected 
containment  isolation  valves  and  (2)  add 
12  valves  to  die  table. 

Date  of  issuance:  Jxily  17, 1989 

Effective  (htef  JWy  17, 1989 

AmeadineatNoj  112 

Facility  C^eratiag  Licenee  Na  i3RR- 
54:  Amendment  revised  fte  Technicel 
Specificatieiia. 

Dot9  of  initiat  notice  in  Fedsni 
Regialic  leee  14. 1989  (54  FR  25377).  The 
Comn^saioR'e  leleted  evahatloa  of  the 
amendment  ie  conlained  in  a  Safety 
Evaluatirai  dated  }oly  17, 1989. 

No  significant  hazards  coasidemtioa 
comments  received.  No. 

Local  Public  Document  Room 
location:  Martin  LutfiBr  King  Regional 
Library.  7340  24th  Street  Bypass, 
Sacramento,  CahComia  95822. 

NRC  Project  Director  George  W. 
Knighton 

South  Carolina  Electric  k  Gas  Company. 
SouHi  Carolina  PnUic  Service  Authority^ 
Docket  No.  5IM9S.  Vbgtl  C  Summer 
Nudear  Station.  IMt  No.  1.  Fahrfleld 
County,  South  CaroUna 

Dates  of  applications  for  amendment- 
March  31, 1987,  supplemented  Decembn- 
21. 1987  and  Janoary  31, 1989;  fuly  6, 
ld87,  supplemented  May  16^  July  18,  and 
December  22, 19U,  and  Januarys,  1988. 

Brief  (hscriptitm  of  amendment:  The 
amendment  changes  the  Tedmical 
Specifications  fTS}  by  revising:  (1>TS 
8.1.1,  6.5.1.  and  6.5.3  to  chenge  the  title 
for  the  job  correntty  titled  Director, 
Nuclear  Ftaat  Opcratiens  to  Geieral 
Manager,  Nuclear  Mant  Operations;  (2) 
TS  8.4  to  meet  training  requkcBeats 
specified  in  ANSI  3.1-1961. 
"Qualifieatioii  and  Training  of  Personnel 
for  Nuclear  Power  Plants,"  and  10  CFR 
50.59,  "Requalificatlon";  (3)  TS  8.2.1  to 
reflect  the  recoramandations  of  Generic 
Lettw  (GU  SfrOe,  "Removal  of 
Organization  Charts  from  Technical 
Specifications  Administrative  Control 
Requirements";  (4)  deletioa  of  TS 


Figures  6.2-1  and  6J2-2  oonsistent  with 
the  recommendations  of  GL  88-06;  and 
(5)  TS  8.5-1  and  6.5-3  to  reflect  new  titles 
and  new  constituency  resulting  from  the 
reorganization  which  occurred  in 
January  1988. 

The  amendment  also  deletes  the 
existing  TS  on  fire  protection,  and 
modifies  License  Condition  2.C.(18)  to 
require  Commission  approval  if  the 
change  to  the  fire  protection  program 
would  adversely  affect  the  capability  of 
the  station  to  achieve  and  maintain  safe 
shutdown  in  the  event  of  fire.  This 
amendment  is  effective  as  of  its  date  of 
issuance  and  shall  be  implemented 
within  90  days  of  the  daite  of  issuance. 

Date  of  issuance:  July  24, 1988 

Effective  date:  July  24. 1989 

Amendment  Na:  79 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Dates  of  notices  in  Federal  Register. 
July  9. 1987  (52  FR  28388).  September  9. 
1987  (52  FR  3401«).  February  24, 1988  (53 
FR  5496),  May  4. 1988  (53  FR  15916). 
August  10, 1988  (53  FR  3D142)  and 
August  24. 1988  (53  FR  3B296). 

The  additional  submittals  of 
December  22. 1968  and  January  31, 1989 
provided  clarifying  information  that  did 
not  change  the  determination  of  no 
significant  hazards  conaideratioa  as 
published  m  the  Federal  Ragistee.  The 
Commission's  related  erabifttiai  of  the 
amendment  is  contained  in  a  Safety 
EvahMtion  dated  )aly  24  1988 

Na  significant  hazarck  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library. 
Garden  and  Washicgtoa  Streets. 
VVinnsboro,  gouth  Carolina  29180. 

Southern  Califecnia  Fdienn  Company,  et 
al.,  Dadtat  Nos.  50-381  end  58-382,  San 
Onofre  Nuclear  Ganeffalhig  Station* 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  application  far  amendments: 
April  26, 1988,  October  11. 1988, 
December  16, 1988,  January  20  and 
March  28, 1989. 

Brief  description  of  amendments:  The 
amendments  revised  the  following 
Technical  Specifications  (TS)  to 
increase  the  interval  for  the  18  month 
surveillance  tests  to  at  least  once  per 
refueling  interval,  which  is  defined  as  24 
months:  TS  3/4.3.3.10,  "Loose-Part 
Detection  Instrumentation";  TS  3/4.8.4.1, 
"Containment  Penetration  Conductor 
Overcurrent  Protective  Devices";  TS  3/ 
4.6.4.3,  "Containment  Deme  Air 
Circulators";  TS  ZJ4.7.12,  "Auxiliary 
Feedwater  System";  TS3/4J'.3, 
"Component  CooHng  WVer  System";  TS 
3/4.7.4,  "Salt  Water  Cooling  SyateiE";  TS 


3/4.7.10.  "Emergency  Chilled  Water 
System"  and  TS  3/47 Al.  "Rre 
Suppressicm  Water  Systenu" 

Date  of  issuance:  July  28, 1989 

Effective  date:  July  28, 1969 

Amendment  Nos.:  75  and  83 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  Amendments  changed 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  8, 1989  (54  FR  9931  and 
9934).  March  22. 1989  (54  FR  11843)  and 
May  3. 1989  (54  FR  18961).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  ia  a  Safety 
Evaluation  dated  July  27. 1989  and  an 
Environmental  Assessment  dated  July 
24, 1989  (54  FR  31394). 

No  significant  hazards  consideration 
comments  received-  No, 

Local  Public  Document  Room 
location:  General  Library,  University  of 
California,  P.O.  Box  19557.  Irvine. 
California  92713. 


Tennesaea  Valley  An&oritj  4V)ckat  No. 
50-2SB.  50-a8aaBd  50-298,  BtawM  Farry 
Nuclen  Pianft,  Units  1 2  and  3, 
Limestone  County,  Alabane 

Date  of  application  for  amendments: 
May  15, 1989  (TS  269) 

Brief  description  of  amendments: 
These  amendments  modify  the  Limiting 
Conditions  For  Operation  (LCO)  and 
Surveillance  ReqmYements  [SRJ  for  the 
control  room  emergency  ventilation 
system  (CREVS)4.7.E.4  and  Technical 
Specification  (TS)  4.11.B.3.a(3)Fire 
Pump  Battery  Cell  Voltage  as  follows: 

(1)  TS  4.7.E.4  is  being  updated  to  add  a 
CREVS  isolation  damper  which  was  added 
by  a  desi^  change. 

(2)  TS  4.11.B.3.a.(3]  is  revised  to  correct  an 
adnirnistrative  etior  ia  the  listad  vahie  for  the 
fire  pump  battery  pilot  cell  votlagc. 

Date  of  issuance:  July  19, 1989 

Effective  date:  July  19, 1989 

Amendments  Nasj  leSi,  168, 139 

Facility  Operating  Licenses  Nos. 
DPR-33,  DPR-52  and  DPR-6S: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  ia  Federal 
Register  June  14, 1989  (54  FR  2537a).  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  19, 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Athens  Public  Library.  South 
Street.  Athens,  Alabama  35611. 

Tennessee  VaDey  Authoritjl.  Docket 
Nos.  50-327  and  9K328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County.  Tennessee 

Date  of  appiicatzoa  for  amaviments: 
December  5, 1968  fTS  88-8^ 
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Brief  description  of  amendments:  The 
amendments  modify  the  Se(^yah 
Nuclear  Plant.  Unite  1  end  2  Technical 
Specifications  (TS).  The  diengeg  are  to 
relax  the  test  frequency  for  the 
containment  purge  stqiply  and  exhaust 
isolation  valves.  SurveUlance 
Requirement  (SR)  4.6.3.4  which  is 
deleted  stated  that  eech  containment 
purge  isolation  valve  be  demonstrated 
operable  within  24  hours  after  each 
closing  of  the  valve  except  when  the 
valve  is  being  used  for  multiple  (^clings. 
Any  purge  valve  that  has  undergone 
multiple  cyclings  is  required  to  be  tested 
at  least  every  72  hours.  Operability  is 
demonstrate  by  performance  of  a  Type 
C  leak  test  of  Appendix  J  to  10  CFR  Part 
50.  This  test  is  to  verify  diat  the 
measured  leakage  rate  from  each  purge 
valve,  when  added  to  the  leakage  rates 
for  all  other  Type  B  and  Type  C 
penetrations,  does  not  exceed  60  percent 
of  the  maximum  containment  leakage 
rate  (La). 

In  lieu  of  SR  4.6.3.4.  e  new 
surveillance  requirement  is  added  under 
Containment  Ventilation  System 
Specification  3.6.1.9.  The  new  SR 
4.6.1.9.3  relaxs  the  24/72-hour  test 
requirement  to  inchide  a  3-month  test 
mterval  and  eetaUishes  e  specific 
maximum  leakage  rate  of  0.05  La  for 
each  purge  vahre.  An  action  statement 
from  Revision  5  of  the  NRC  Standard 
Technical  Specifications  (STS)  is  added 
to  address  operability  requirements  for 
leakage  in  excess  ai  QJOS  La  to  be 
consistent  with  tiie  revised  surveillance 
requirement.  These  changes  are 
patterned  after  Revision  5  of  the  NRC 
STS. 

Date  of  issuance:  July  5. 1989 

Effective  date:  July  5. 1980 

Amendment  Nosj  120. 109 

Facility  Operating  Licenses  Mw. 
DPR-77  and  DPR-79.  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  December  30, 1988  (53  FR 
53101).  The  Coouiission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  5. 1989. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Docwnent  Room 
location:  Qiattanooga-Hamihcm  County 
Library.  1001  Broad  Street.  Chattanooga. 
Tennessee  37402. 

Virginia  Electric  and  Power  GompoBy,  et 
al.,  Docket  Noe.  50-331  and  50-339,  North 
Anna  Power  Station.  Units  Na  1  and  No. 
2,  Louisa  County,  Viigisda 

Date  of  application  far  ameadments: 
September  30. 1988 

Brief  description  of  amKtdments:  The 
amendments  aUow  direct  reactor  trip  on 


turbine  tr^)  to  be  blocked  bdow  30%  of 
rated  thermal  power.  Irafdementation  of 
the  amendments  diall  take  piece  no 
later  than  the  end  of  the  next  refoeling 
outages  for  NA-ia2. 

Date  of  issuance:  July  IB,  1960 

Effective  date:  July  1&  1980 

Amendment  No»j  119  end  103 

Facility  Operating  Liceaae  Noa.  NPF-4 
and  NPF-7.  Amendments  revised  the 
Technical  ^dfkatioas. 

Date  of  initial  notice  in  FedenA 
Register.  November  16. 1988  (53  FR 
46164).  The  CommissiQn's  related 
evaluation  ai  the  amendments  is 
contained  in  a  Safety  Ev^uation  dated 
July  18. 1989. 

No  significant  hazards  consideration 
comments  received:  No.    . 

Local  Public  DocameiH  Roont 
location:  The  Alderman  Library, 
Manuscripts  Departmoit.  University  di 
Virginia.  Charbttesvilte.  Vii|^e  22901. 

Wolf  Creek  Nuclear  OpeFating 
Corporation,  Dodcet  No.  50-482,  Wolf 
Creek  Generatiug  Station.  Coffsy 
County,  Kansas 

Date  of  amendment  request:  April  13, 
1989 

Brief  description  of  tanendment-  This 
amendment  revised  Technical 
Specifications  3.1.3.4  and  Figme  3.1-1  to 
change  the  fully  withdrawn  position  of 
the  Rod  Cluster  Control  AssemUies  for 
Wolf  Creek  Generating  Station  to  a 
range  erf  222  to  231  steps,  inclusive. 

Date  of  Issuance:  July  5. 1968 

Effective  date:  July  5. 1989 

Amendment  No:  32 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Fedstal 
Register  May  17. 1989  (54  FR  21318).  The 
Commission's  related  evaluatimi  of  the 
amendment  is  ccmtained  in  a  Safety 
Evaluation  dated  July  5. 1989. 

No  significant  hazards  consideration 
cooaaents  received-  Na 

Local  Public  Document  Room 
Locat'oa:  Emporia  State  University. 
William  Allen  White  LilM^ry.  1200 
Commercial  Street,  Emporia,  Kansas 
66801  and  Washburn  Univer»ty  School 
of  Law  Library.  Topeka.  Kansas  66621 

NCnCE  OF  ISSUANCE  OF 
AMENDMENT  TO  FAdLITY 
OPERATING  LICENSE  AND  FINAL 
DETERMINATION  OF  NO 
SIGNIFICANT  HAZARDS 
CONSIDERA'nON  AND 
OPPORTUNITY  FOR  HEARING 
(EXIGENT  OR  EMERGENCY 
CIRCUMSTANCES) 

During  the  period  smce  publication  of 
the  last  biweddy  notice,  ^e 
Commission  has  issued  die  following 


amendaienta.  The  CoBiaBission  bee 
determined  for  eeeh  of  these 
amendnents  that  te  application  for  the 
amendment  complies  with  the  standards 
and  requirements  of  the  Atoayc  Energy 
Act  of  1K4  as  smended  (the  Act),  and 
the  Commission's  rvles  end  regtdations. 
The  Commiesion  has  mode  eppropriete 
findings  Bs  required  by  die  Act  and  the 
Commiesion'e  rales  end  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
Ucense  amendment 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  thoe  was 
not  time  for  the  rnniTni«ai^>t>  to  puUisU 
for  public  comment  before  i—nan^^  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment  and  Proposed 
No  Significant  Hazards  Qmsideratiaa 
Determination  and  Opportunity  for  a 
Hearing.  For  exigent  circnmstances,  the 
Commission  has  either  issued  e  Fedasal 
Register  notice  {wovi^ng  opportunity  for 
public  oonunent  or  has  used  ioosl  mediie 
to  provide  notice  to  the  public  in  the 
area  surrounding  a  licei»ee's  fadhty  of 
the  licensee's  application  and  of  the 
Commission's  proposed'detenninatioa 
of  no  sifflrificant  hasards  consderatioii. 
The  Commission  has  provided  e 
reasonable  opportunity  for  die  puUic  to 
commettt.  using  its  best  effiirts  to  make 
available  to  the  public  means  of 
CQOununiceticm  for  the  public  to  respond 
quickly,  end  in  the  case  of  telephone 
comments,  the  comments  have  been 
recorded  or  transcribed  es  apiwopriate 
and  the  licensee  hss  been  inframed  of 
the  pabhc  comments. 

In  circumstances  where  fioihire  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  e 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  (^;>eration  or  of 
increase  in  power  output  up  to  the 
plant's  Mcensed  power  level  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  pab&c 
comment  on  its  no  significant  hazards 
determination,  bi  such  case,  the  license 
amendment  has  been  issoed  without 
opportunity  for  coament.  If  there  has 
been  some  time  for  public  ^-nnt^awt  imt 
less  than  30  days,  the  CoanmssioD  may 
provide  an  opportunity  for  public 
comment.  If  conunents  have  been 
requested,  it  is  so  stated.  In  either  event, 
the  State  has  been  consalted  by 
telephone  vt^iawver  passible. 

Under  its  re^tdations,  the  Commission 
may  issue  and  make  an  aaendment 
immediatdy  eflfective,  notwithstanding 
the  pendency  before  it  of  a  request  for  s 
hearing  from  any  perstm.  iasdvaaoeof 
the  holding  and  completian  of  any 
required  hearing,  where  it  has 
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determined  that  no  signiiicant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  signincant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  been 
issued  and  made  effective  as  indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b]  and  has 
made  a  determination  based  on  that 
assessment  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Director,  Division  of  Reactor  Projects. 
The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendments.  By 
September  8, 1989,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendbnent  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1]  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  [3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect[s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceecfing,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Since  the  Commission  has  made  a 
final  determination  that  the  amendment 
involves  no  significant  hazards 
consideration,  if  a  hetring  is  requested, 
it  will  not  stay  the  effectiveness  of  the 
amendment.  Any  hearing  held  would 
take  place  while  the  amendment  is  in 
effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 


Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Ehicument  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  1(800)  325-6000  (in 
Missouri  l-(800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
[Project  Director):  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  diis  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board,  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(l)(i)- 
(v)  and  2.714(d). 

Duquesne  light  Company,  Docket  No. 
50-334  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvania 

Date  of  application  for  amendment: 
June  22, 1989 

Brief  description  of  amendment:  The 
amendment  raises  the  maximum 
allowed  service  water  (river  water) 
temperature  from  86°  F  to  90°  F.  The 
amendment  also  revises  a  number  of 
requirements  associated  with  this 
change. 

Date  of  issuance:  July  27, 1989 

Effective  date:  July  27. 1989 

Amendment  No.:  143 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requQsted  as  to 
proposed  no  significant  tvizards 
consideration:  Yes.  Published  in  Federal 
Register  luly  26, 1989  (54  FR  31105).  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  July  27, 1989. 

Attorney  for  licensee:  Gerald 
Chamoff,  Esquire,  lay  E.  Silberg. 
Esquire,  Shaw,  Pittman,  Potts  & 
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Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 

Local  Public  Document  Roam 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue.  Aliquippa, 
Pennsylvania  15001. 

NRC  Project  Director:  John  F.  Stolz 

PiiOadelphi.  Beclik  Campuiy.  Dodot 

No.  581TO,  I  JmiwidiGe—rtiM  Station. 
Unit  LMiwIyiiuij  Coty, 
Pennsylviuiie 

Dote  of  Application  for  amendment: 
June  10. 1989 

Brief  description  of  amendment  The 
amendment  changed  the  Teclmical 
Specifications  to  add  a  footnote  to 
Surveillance  Requirement  4.1.3.5.b.2  so 
that  appHcability  would  be  required  at 
or  below  600  psig  reactor  vessel 
pressure.  A  temporary  waiver  of 
compliance  from  this  provision  of  the 
Technical  Specifications  was  granted  by 
letter  dated  Jmie  9, 1989. 

Date  of  Issuance:  July  24, 1989 

Effective  Date:  June  9, 1989 

Amendment  M>.;  31 

Facility  Operating  License  No.  NPF- 
39:  Amendmrat  revised  the  Technical 
Specifications 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Comraissicm's  related  evaluation 
of  the  amoidment  consultation  with  the 
State  of  Pennsylvania,  and  final  no 
significant  hazards  OHisiderations 
detennination  are  contained  in  a  Safiety 
Evaluation  dsted  July  24, 1989. 

Attorney  for  licensee:  Conner  and 
Wettertieha  1747  Pennsylvania  Avenne, 
Washingtm,  DC  20036 

Local  PiMic  Docnment  Room 
Location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvaitia 
19464 

NRC  Profect  Director:  Walter  R. 
BuUer 
Dated  at  Rocfcville,  Maryland,  diis  2nd  day 

of  August  igsa 

For  the  Naclear  Regulatory  Conmiaeum 
Stov«nA.Vatga. 

Director.  Division  of  Reactor  Projecta-I/H, 
Office  of  Nuclear  Reactm  Regulation. 
Poc.  89-18515  Filed  8-M9;  8:45  am] 

BILUNQ  COOC  79I9«1« 


[Docket  No*.  5a-33t  and  50-339] 


Virginia  Elwtrte  and 
Conddarallon  of 
AmandwomalD 


RMvarCOn 

or 


and  OpportanKy  taf  Haarins 

The  U.S.  Nuclear  Regulatory 
Conunisaion  (the  Conunission)  is 
C(»i8uleriag  issuance  of  amcBdmcnts  to 


Facmty  Operating  License  Noa.  KPf~A 
and  NPF-7,  issued  to  Vixgiais  Electric 
and  Power  Company  (the  licensee)  for 
operation  of  the  North  Anne  Power 
Station,  UniU  Na  1  and  2  (NA-lft2) 
located  in  Louisa  County.  Virginia. 

The  proposed  changes  woidd  revise 
the  NA-iaL2  Technical  Specificatians 
(TS)  3/4  3^  and  the  TS  definitioa  of 
slave  relay  testing  and  clarify  the  testing 
requirements  for  Engineered  Safeguards 
Features  (ESFJ  slave  relaysL  The 
proposed  changes  woold  also  add  a 
requirement  to  test  the  selected  ESF 
protection  system  slave  relays  on  a 
quarteriy  test  frequency.  This  chai^  is 
consistent  with  the  latest  revision  of  the 
Westinghouse  TS.  The  proposed 
changes  also  exclude  the  quarterly 
testing  requirements  those  relays  which 
satisfy  the  following  criteria-  (1)  A  singte 
failure  in  the  Safeguards  Test  Cabinet 
circuitry  would  cause  an  inadvertent 
Reactor  Protectimi  System  (RPS)  or  ESF 
actuation,  (2)  the  test  would  adversely 
affect  two  or  more  components  in  one 
ESF  system  as  two  or  more  ESF  systems, 
and  (3)  the  test  would  create  a  transient 
(reactivify,  ttiennal  or  hydraulic) 
conditi(Hi  on  the  Reactor  Coolant 
System  (RCS), 

These  criteria  were  established 
following  an  extensive  evaluation  of  the 
capability  of  NA-1&2  to  perform  online 
testing  of  slave  relays.  The  evaluatioa 
referenced  the  material  submitted  to  the 
NRC  dated  May  B.  1989<.  and  also 
included  a  technical  assessment  and 
failure  analysis  of  the  installed 
hardware  that  would  be  used  for  testing 
the  relays.  In  addition,  the  systnn 
effects,  operational  impact  end  safety 
significance  of  testing  these  relays  were 
evaluated.  Based  on  the  resets  of  this 
evaluation,  it  was  determined  that  the 
additional  asswance  of  equipment 
operability  provided  by  testing  all  the 
relays  online  would  be  negated  by  the 
adverse  consequoices  sudt  ttiat  the 
overall  margin  of  safety  would  be 
reduced. 

The  testing  al  some  slave  relays 
online  would  require  significant  j^ant 
manipulations,  sbnormal  configurations, 
and  remove  from  service  various 
equipment  for  the  duration  of  the  relay 
test.  By  imposing  off-nonnal  plant 
manipulations  und  oHifiguratioos,  there 
exists  some  increased  probabtlify  of 
himian  error  or  component  malftmction 
whidi  may  lead  to  mftre  significant 
events.  In  addition,  the  time  to  complete 
this  type  of  testing  k  expected  to  take 
several  &-hour  shifts,  if  nxA  more.  For 
exan^ile,  the  testing  <rf  one  relay  wotdd 
take  over  Shouts  to  porfona.  If  an  actual 
demand  was  teqaiied  dnring  this  time, 
some  equ^mcnt  would  not  be  available 
to  perfonn  its  intended  sstfcty  functioa. 


llie  safety  inqilicatioBS  of  thia  are 
significant  wlien  oonsiderii^  that  a 
singie  failBre  on  ^  oHiusite  train  could 
resoh  in  a  total  loes  of  an  ESF  safety 
funetian.  This  could  also  lead  to  a  more 
safety  significant  event  and  could  caose 
the  NA-lft2  design  basis  and  accident 
analysis  to  be  exceeded. 

Finally,  the  additioDal  risk  in  testing 
all  die  slave  relays  online  is  not  Jostified 
by  ttie  faihue  analysis,  operstional 
impact  and  safiety  signifiance  since 
there  presentfy  exists  adeqsate  design 
features,  sufficient  safe,  and  proven 
testing  methods,  and  admimstrative 
controls  to  assmv  proper  eqnipment 
operation. 

Before  issuance  of  the  proposed 
license  amendments,  the  Connmssion 
will  have  made  findings  reqused  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involves  no  significant 
hazards  considerations.  Under  the 
Commission's  regulations  in  10  CFTl 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evahiated;  or  (2)  create  the  possibilify  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safefy.  A  summary  of  the 
licensee's  evaluation  of  the  above  three 
criteria  is  provided  below: 

1.  The  proposed  changes  arc  based  on 
the  licensee's  evaluation  of  transients 
that  could  occur  from  testing  ESF  relays 
at  power.  Many  of  the  ESF  tday  tests 
presently  required  by  the  NA-lftZTS 
create  a  si^^ficant  potential  {or 
transients  which  is  unacceptable  to  the 
licensee.  The  proposed  changes  wo«dd 
reduce  the  potential  for  "iisiing 
transients  that  could  rhnHmgr  safety 
systems  when  operating  NA-lftZ  at 
power.  Therefore,  the  liceuec  finds  that 
limiting  the  at-power  relay  tests  to  a 
select  group  and  decreasing  the 
frequency  of  testing  will  not  invohre  a 
Mgnificant  increase  in  the  prob^iility  or 
consequences  of  en  accident  previoaaly 
evaluated.  In  addition.  Iqr  not  testii^  aS 
of  the  slave  relays  at  power  and  piadng 
the  plant  and  eqaipment  in  off-normal 
cot^gnratiotts.  the  conseqaences  of  an 
accident  or  the  probability  of  a 
malfunction  wo^  be  reAiced. 

2.  The  majority  of  dK  B^  relays  &8t 
were  evabnted  for  online  lestiag 
invtdved  uaasaal  and  iiw^ih  i  qrsteais 
manipotatiais  for  armmpislii^  tlw 
testing.  These  system  aBgmaeats  were 
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considered  by  the  licensee  to  be  unusual 
and  potentially  unsafe  if  conducted 
during  power  operations.  The  limited 
number  of  relays  selected  for  testing  at 
power  were  chosen  to  ensure  that  the 
potential  impact  on  plant  operations  and 
the  possibility  of  inducing  some  type  of 
plant  transient  is  minimized.  Therefore, 
the  licensee  concludes  that  the 
requested  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  previously  evaluated.  In 
addition,  the  licensee  finds  the  proposed 
changes  reduce  the  possibility  of  a  new 
or  di^erent  kind  of  accident  fi-om  those 
accidents  previously  evaluated. 

3.  The  licensee's  evaluation 
supporting  the  proposed  changes 
provides  a  thorough  evaluation 
addressing  the  overall  plant  operational 
margin  of  safety.  The  submittal,  as 
proposed,  ensures  that  overall  plant 
operational  safety  has  been  preserved 
and  may  have  been  enhanced  by  the 
rigorous  evaluation  of  the  potential 
failure  modes  and  consequences  related 
to  ESF  relay  testing  while  at  power. 
Therefore,  the  licensee  concludes  that 
the  margin  of  safety  has  not  been 
decreased  by  the  proposed  changes.  In 
addition,  the  testing  of  only  selected 
relays  provides  additional  assurance  of 
equipment  operability  without 
subjecting  the  unit  to  adverse  conditions 
such  that  the  overall  margin  of  safety  is 
increased. 

Therefore,  based  on  the  licensee's 
evaluation  of  the  proposed  changes  as 
presented  above,  the  Commission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  PubUcations 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  should  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-223.  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 


Washington.  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  are  discussed  below. 

By  September  8. 1989.  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  fited  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  tht  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  ^5)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satis^  the  specificity 
requirements  descr&ed  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  whkh  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
eadi  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 


petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  considerations.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
request  for  amendments  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendments 
and  make  it  effective,  notwithstanding 
the  request  for  a  hearing.  Any  hearing 
held  would  take  place  after  issuance  of 
the  amendments. 

If  a  final  determination  is  that  the 
amendments  involve  significant  hazards 
considerations,  any  hearing  held  would 
take  place  before  the  issuance  of  any 
amendments. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drciuastances  change 
during  the  notice  period  such  that  failiue 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  the  Commissioo  may  issue  the 
license  amendments  before  the 
expiration  of  the  30-day  notice  period, 
provided  that  its  final  determination  is 
that  the  amendments  involve  no 
significant  hazards  considerations.  The 
final  determination  will  consider  all 
pubhc  and  State  comments  received. 
Should  the  Commission  take  this  action, 
it  will  publish  a  notice  of  issuance  and 
provide  for  opportunity  for  a  hearing 
after  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Cosunission. 
Washington.  DC  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Waehington,  DC,  by 
the  above  date.  Where  petitions  are 
filed  during  the  last  ten  (10)  days  of  the 
notice  period,  it  is  requested  that  the 
petitioner  promptly  so  Inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  H800)  32&-6000  (in 
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Missouri  l-{800)  342-6700).  The  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  the  following  message  addressed  to 
Herbert  N.  Berkow:  (petitioner's  name 
and  telephone  number),  (date  petition 
was  mailed),  (plant  name),  and 
(publication  date  and  page  number  of 
this  Federal  Register  notice).  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Michael 
W.  Maupin,  Esq..  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond,  Virginia  23212. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  tiie  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(l)(i)-(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  12, 1989,  a 
supplemented  July  28, 1989,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  and  at  tiie  Local  Public 
Document  Room  located  at  the 
Alderman  Library.  Manuscripts 
Department.  University  of  Virginia. 
Charlottesville.  Virginia  22901. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  August  1989. 

For  the  Nuclear  Regulatory  Conunission. 
Leon  B.  Eagle, 

Project  Manager,  Project  Directorate  U-2. 
Division  of  Reactor  Projects— I/II  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  89-18601  Piled  8-8-80;  8:45  am] 
MJJNQ  OOOC  TSMMI-H 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-72] 

Unfair  Trad*  Practlcaa;  Notica  of 
Public  Hearing;  Thailand'a  Raatriction* 
on  AcMaa  to  Ita  Cigaratte  Market 

aoency:  Office  of  die  United  States 

Trade  Representative. 

ACnow;  Notice  of  Public  Hearing. 

auMMARY:  On  May  25, 1989,  tiie  United 
States  Trade  Representative  (USTR) 
initiated  an  investigation  under  section 


302  of  die  Trade  Act  of  1974,  as 
amended,  regarding  the  Royal  Thai 
Government's  policies  and  practices 
writh  respect  to  the  importation, 
distribution  and  sale  of  cigareties.  The 
USTR  has  received  written  comments  on 
the  issues  raised  in  this  investigation, 
and  will  conduct  a  public  hearing  on  this 
matter  on  September  19  and  20, 1989. 
FOH  FURTHni  INFOKMATION  CONTACT: 
Peter  Collins,  Director  for  Southeast 
Asian  Affairs,  (202)  395-6813,  or 
Catherine  Field.  Associate  General 
Counsel,  (202)  395-3432,  Office  of  the 
U.S.  Trade  Representative  600 17tii 
Street,  NW..  Washington.  DC. 
BUPPLEMENTARV  mPOflMATKHl:  On  April 
10. 1989,  die  United  States  Cigarette 
Export  Association  (CEA)  filed  a 
petition  under  section  302(a)  of  die 
Trade  Act  of  1974.  as  amended.  19 
U.S.C.  2412(a).  alleging  tiiat  die  Royal 
Thai  Government  and  its 
instrumentality,  the  Thailand  Tobacco 
Monopoly  (TI^).  engaged  in  acts, 
policies  and  practices  ^at  are 
unreasonable  or  discriminate  against 
imports  and  burden  and  restrict  U.S. 
commerce.  The  Thai  govenmient 
maintains  an  effective  ban  on  the 
importation  of  foreign  cigarettes  and 
prohibits  foreign  investment  in  cigarette 
manufacture.  The  petitioner  contends 
that  these  bans  on  importation  and 
investment,  combined  with  high  tariffs, 
discriminatory  domestic  taxes  and  TTM 
distribution  practices,  deny  U.S.  firms 
fair  and  equitable  market  opportunities. 
Finally,  tiie  CEA  alleges  tiiat  Thai 
government  restrictions  on  cigarette 
advertising  are  intended  to  put  foreign 
cigarette  brands  at  a  comparative 
disadvantage. 

On  May  25. 1969.  die  U.S.  Trade 
Representative  initiated  an  investigation 
of  the  Thai  government's  policies  and 
practices  affecting  fair  and  equitable 
access  to  the  Thai  cigarette  market. 
USTR  also  requested  consultations  witii 
the  Royal  Thai  Government,  as  required 
by  section  303(a)  of  the  Trade  Act  of 
1974,  as  amended. 

Public  Hearing:  The  section  301 
Committee  will  hold  a  public  hearing  at 
9:30  a.m.  on  September  19. 1989.  The 
hearing  will  be  conducted  in  Court 
Room  A  (Room  100)  at  tiie  International 
Trade  Commission.  500  E.  Street,  SW. 
Washington  DC  20436,  and  will  continue 
on  September  20,  if  necessary. 

Interested  parties  wishing  to  testify 
orally  must  provide  a  tvritten  request  to 
do  so  by  noon  on  Friday,  September  1. 
1989.  to  Ms.  Janet  Roell.  Staff  Assistant 
to  tiie  section  301  Committee.  Office  of 
the  U.S.  Trade  Representative.  Room 
222,  600 17th  Street  NW.,  Washington. 
DC  20506.  In  addition,  they  must  provide 


the  following  information:  (1)  Name, 
address,  telephone  number,  and  firm  or 
affiliation;  and  (2)  a  summary  of  the 
presentation.  After  consideration  of  a 
request  to  present  oral  testimony  at  the 
public  hearing,  the  Chairman  of  the 
Section  301  Committee  will  notify  the 
applicant  of  the  time  of  his  or  her 
testimony,  if  the  request  conforms  to  the 
requirements  of  15  CFR  2006.8(a). 
Remarks  at  the  hearing  will  be  limited  to 
5  minutes. 

In  addition,  person  presenting  oral 
testimony  must  submit  20  copies  of  their 
complete  written  testimony,  in  English, 
by  noon  Friday  September  8. 1989.  to 
Ms.  Roell  at  the  address  listed  above. 
All  written  submissions  must  be  filed  in 
accordance  with  15  CFR  200S.8. 

In  order  to  assure  each  party  an 
opportunity  to  contest  the  information 
provided  by  otiier  parties,  the  Section 
301  Committee  will  entertain  rebuttal 
briefs  filed  by  any  party,  in  accordance 
witii  15  CFR  2006.8(c).  by  noon  on  Friday 
September  29, 1989. 
A.  Jane  Bradley, 

Chairman,  Section  301  Committee. 
[PR  Doc.  89-18562  PUed  8-8-88;  8:45  am] 
MLUNG  COOE  SltO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ra(.  No.  34-27093;  Fie  Na  8R-CBOE-«9- 

06] 

Salf-Ragulatory  OrganlzationB; 
Chicago  Board  OpUona  Exchange, 
Inc.;  FIHng  and  Order  Granting 
Accelerated  Approval  to  a  Propoaed 
Ruia  Change  Relating  to  the 
Art>itration  Procoaa  and  the  Uae  of 
Predtepute  Arbitration  Ciausea 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  May  8. 1989.  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  tiie  proposed 
rule  changes  as  described  in  Items  I  and 
II  below,  which  items  have  been 
prepared  by  the  self-regulatory 
organization  ("SRO").  Amendments  No. 
1  and  2.  submitted  on  May  15. 1969  and 
July  14. 1989.  respectively,  proposed 
additional  changes  to  the  Exchange's 
rules.  The  CBOE  has  requested 
accelerated  approval  of  this  proposal 
because  the  filing  is  substantially 
identical  to  rule  filings  of  the  New  York 
Stock  Exchange  ("NYSE").  National 
Association  of  Securities  Dealers 
("NASD"),  and  American  Stock 
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Exchange  ("AMEX"]  that  were 
approved  bj  the  Commission  oo  May  10, 
1989.^  Hie  Commission  is  publishing 
this  notice  to  solicit  comments  oa  the 
proposed  rule  changes  bam  interested 
persons. 

The  proposed  rule  changes  would 
amend  tlie  Excheoge's  mtes  for 
administering  ■rhitntion  proceedings 
and  address  many  issues  regarding  the 
foimess  and  efficiency  of  the  arbitratioin 
process  administered  by  the  Exchange, 
as  well  as  institute  new  requirenwnts 
applicable  to  the  use  by  Exchange 
members  of  predispute  arbitration 
clauses  in  agreements  with  customers. 

The  CBOE  developed  these  proposed 
rule  changes  throng  the  auspices  of  the 
Securities  industry  Conference  on 
Arbitration  I"SICA"].  The  SROs  have 
worked  together  over  the  past  twelve 
years  to  develop  uniform  arbitration 
rules  through  SICA,  ^ich  is  comprised 
of  a  representative  from  each  SRO  that 
administers  an  arbitration  program,*  a 
representative  of  the  securities  industry, 
and  four  representatives  of  die  public. 

On  September  10, 1987,  after  a  review 
of  securities  industry-sponsored 
arbitration,  the  Commission  sent  to 
SICA  a  letter  that  set  out  its  views 
regarding  the  need  for  changes  to  the 
Uniform  Code  of  Arbiration  ("Uniform 
Code").'  The  Commission  also  sent 
letters  to  the  SROs  on  July  8, 1988 
requesting  that  the  SROs  review  the 
issues  raised  by  the  current  use  of 
mandatory  predispute  arbitration 
agreements  by  their  member  firms.* 
Since  September  1987,  SICA  and  its 
subconunittees  have  met  regularly  to 
develop  proposals  in  response  to  the 
Commission's  letters. 

The  majority  of  the  proposals  to 
amend  the  CBOE's  rules  were  based  on 
changes  in  the  Uniform  Code  made  by 
SICA  largely  in  response  to  the 
September  1967  and  July  1988 


'  Svcoritiet  Bxdiange  Act  Release  No.  Z6805  (May 
ia  1900),  S4  FR  ai44  (May  18. 1969)  (approving 
Filet  No.  SR-NYS-8S-S.  SR-NYSK-aS-29.  SR- 
NAS&4S-aB.  SR-NASIVSS-51.  SR-NASO<8e-19, 
and  SR-AMEX-88-29)  ("May  10, 1989  Order"). 

*  The  SROa  that  administer  an  arbitration 
program  are  the  CBOE,  NYSE.  NASD.  AMEX, 
Municipal  Geuuiiliea  Riienakiag  Board  Pacific    ' 
Slock  Exchaase.  Midwest  Stock  Exchange.  Boston 
Stock  Exchaage.  ringiniiati  Stock  Exchange  and 
Philadelphia  Stock  Exchange. 

'  See  letter  from  Richard  C.  Ketchtun.  Director, 
Division  of  Matfcet  Regalation.  SBC,  to  )wnet  E. 
Buck.  Senior  Vice  PreoideBt  NYS&  dated 
Septeaiber  MX  1S87.  This  letter  was  also  addressed 
separately  to  each  of  the  other  members  of  SICA. 

*  See  letter  &om  David  S.  Ruder.  Chairman,  SEC 
to  fohn  ].  nielan,  )r.,  Chainnan,  NYSE  dated  loly  8, 
1968.  Tlds  letter  was  aiao  addressed  to  Ibe  senior 
executive  offices*  of  aU  other  SROs  that  adninister 
arbitration  Eadlilies. 


Commission  letters.'  llie  other 
proposals  included  in  this  order  were 
developed  to  meet  concerns  that  have 
arisen  through  the  administratioo  of  the 
arbitration  programs. 

Substantially  identical  rule  filings 
sumitted  by  the  NYSE,  AMEX  and 
NASD  were  approved  by  the 
Commission  on  May  10, 1989.  In  its 
approval  order,  the  Commission 
addressed  fully  the  significant  public 
dialogue  and  oommant  that  preceded  its 
action.  This  notice  and  order  granting 
accelerated  approval  of  the  proposed 
rule  change  is  consisteni  with  the 
substance  of  the  May  10, 1969  order,  and 
the  discussion  set  out  in  that  order  is 
fully  applicable  to  the  CBOE  rules 
approved  herein. 

I.  Self-Regulatory  Organization's 
Statemeot  of  the  Teens  of  Sobstance  of 
the  Proposed  Rule  diange 

The  text  of  the  proposed  rule  changes 
is  available  at  the  Office  of  the 
Secretary.  CBOE.  and  at  the 
Commission's  Public  Reference  Section. 

II.  Self-Regalatory  Organiution's 
Statement  of  the  Psepose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B)  and  (C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Or^mizatioa's 
Statement  of  the  Piapoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose  1 

(a)  Service  of  Pleadings.  The  CBOE 
proposes  to  modify  the  procedures  for 
service  of  pleadings.  Cun-endy,  the 
arbitration  department  of  the  CBOE 
serves  all  pleadings  on  the  parties.  As 
cases  have  increased,  using  the 
arbitration  department  as  an 
intermediary  for  the  service  of  pleadings 
had  added  unnecessarily  to  delays  in 
processing  cases  and  to  the  oost  of 
operating  the  arbitration  system.  The 
CBOE  proposes  to  serve  only  the  initial 
pleadiiig  in  a  case,  the  "claim."  and  to 


'  The  Exdiange's  nilea  developed  in  response  to 
the  ComniaaiaD's  letten  are  CBOE  Rules  18.10, 
18.11, 18.13, 18.1S(e].  18.7. 18.31  and  18.35, 


require  that  parties  serve  all  subsequent 
pleadings  directly  upon  one  another. 
This  approach  is  intended  to  save 
administrative  time  and  costs  while 
continuing  to  ensure  that  respondents 
receive  adequate  notice  of  die 
institution  of  arbitration  proceedings. 
Under  amended  CBOE  Rule  1&15, 
parties  also  will  be  reqiired  to  supply 
the  department  of  arbitnatioo  writh 
sufficient  additional  copies  of  the 
pleadings  for  the  arbitration  department 
staff  and  each  of  the  arbitrators. 
Additionally,  the  proposal  specifies  that 
service  by  first-class  postage  prepaid  or 
by  ovendght  mail  aervioe  is  considered 
to  be  made  on  the  date  of  mailing  and 
service  by  other  means  is  considered  to 
be  made  on  the  date  of  d6Uvery. 

This  proposed  rule  change  would 
apply  both  to  arbitration  proceedings 
conducted  pursuant  to  the  simplified 
procedures  for  small  claims  under  CBOE 
Rule  18.4  and  regular  cases  initiated 
pursuant  to  CBOE  Rule  18.15. 

(b)  Classification  of  Arbitrators.  The 
arbitration  panels  at  the  SROs  for  cases 
involving  public  customers  have 
historically  been  composed  of  a  majority 
of  "public  arbitrators"  and  a  minority  of 
"industry  arbitrators".  However,  there 
have  not  been  clear  requirements  or 
specifications  for  vdio  may  serve  as  a 
public  arbitrator.  Under  the  Exdiange's 
proposal,  amended  CBOE  Rule  18.10 
would  specify  who  may  not  serve  as  a 
public  arbitrator  and  who  may  serve  as 
an  industry  arbitrator. 

The  CBOE's  proposal  addresses  the 
potential  for  real  or  apparent  bias  on  the 
part  of  public  arbitratots  who  may  have 
some  professional  or  personal 
association  with  the  seciuities  industry. 
CBOE  Rule  18.10  defines  as  an  industry 
arbitrator  one  who  is  associated  with  a 
member  of  an  SRO,  broker,  dealer, 
government  securities  broker, 
government  securities  dealer,  municipal 
securities  dealer,  or  registered 
investment  adviser.  CBOE  Rule  18.10 
also  deals  with  the  appropriate  role  in 
the  arbitration  system  of  professionals 
such  as  attorneys  or  aocoontants  who 
provide  services  to  securities  industry 
clients.  The  role  would  classify  as 
industry  arbitrators,  rather  than  public 
arbitrators,  attorneys,  accountants  and 
other  professionals  who  devoted  twenty 
percent  or  more  of  dieir  professional 
work  effort  to  securitieB  industry  clients 
within  the  last  two  years.  In  addition, 
the  rule  excluctes  from  service  as  a 
public  or  industry  arbitrator  persons 
who  are  spouses  or  other  members  of 
the  household  of  a  person  associated 
with  a  registered  broker-dealer, 
municipal  securities  dealer,  government 
securities  dealer  or  investment  adviser. 
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CBOE  Rule  18.10  permits  an  individual 
who  had  been  associated  with  the 
securities  industry  to  become  a  public 
arbifrator  after  five  years,  if  the 
individual  has  gone  on  to  other  work 
and  is  not  retired  from  the  securities 
industry.  Also,  under  the  rule,  industry 
retirees  will  no  longer  be  permitted  to 
serve  as  public  arbitrators,  although 
they  may  continue  to  serve  as  industry 
arbitrators.  In  addition,  the  CBOE 
proposes  to  exclude  anyone  from  its 
public  arbifrator  rolls  who  had  spent  a 
substantial  part  of  his  business  career  in 
the  securities  industry,  notwithstanding 
the  passage  of  five  years.  Accordingly, 
under  the  CBOE  proposal,  an  individual 
who  had  worked  in  the  securities 
industry  for  a  substantial  period  of  time 
and  then  left  the  profession  for  some 
other  work  would  not.  after  five  years, 
be  assigned  to  its  public  arbifrator 
roster.' 

The  CBOE  is  also  proposing 
disclosure  provisions  designed  to  assist 
parties  in  assuring  that  the  panel 
assigned  to  each  case  is  appropriately 
balanced.  Under  proposed  CBOE  Rule 
18.11.  the  employment  histories  of  the 
arbifrators  for  the  past  ten  years  as  well 
as  the  information  provided  by 
arbifrators  pursuant  to  separate 
disclosure  obligations  contained  in 
proposed  CBOE  Rule  18.13  will  be 
disclosed.'' 

The  amendments  regarding  the 
classification  of  arbitrators  are  designed 
to  promote  impartial  and  knowledgeable 
decisions  in  the  arbifration  of  disputes 
between  investors  and  broker-dealers. 
The  reclassification  of  securities 
industry  retirees  to  the  industry 
arbifration  pool  and  the  estabUshment 
of  a  five  year  period  before  a  former 
securities  industry  employee  may  serve 
as  a  public  arbifrator  should  relieve  any 
doubts  that  investors  may  have  had 
regarding  the  impartiality  of  the  public 
arbitrator  pool.  Similarly,  the  jud^ent 
to  exlude  frt)m  the  public  arbifrator  pool 
lawyers,  accountants  and  other 
professionals  who  regularly  service  the 
securities  industry  makes  clearer  the 
distinctions  between  the  two  arbifrator 
pools. 

(c]  Arbitrator  Disclosure  and 
Background  Infonnation  to  be  Supplied 
to  the  Parties.  The  CBOE  is  also 
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•  The  CBOE  has  also  included  in  iU  filing 
guidelines  for  the  classification  of  aibitrator*  that 
complement  its  classification  rule.  In  Uie  guidelines, 
the  CBOE  states  that  while  it  will  continue  to 
classify  as  public  arbitrators  lawyers  and  other 
professionals  whose  partners  represent  the 
securities  industry,  it  «vill  recognize  challenges  for 
cause  against  them. 

*  The  disclosure  rules  are  proposed  rule  changes 
discussed  in  subsection  (c]  of  this  noUce.  The  rules 
require  arbitrators  to  make  extensive  disck>sures  to 
the  parties. 


proposing  changes  to  its  rules  dealing 
with  disclosures  to  be  made  by 
arbifrators.  and  with  supplying 
arbifrator  disclosures  to  the  parties. 
Under  the  current  rules,  parties  have 
been  provided  only  with  the  names  and 
current  business  affiliations  of  the 
arbifrators  proposed  for  thiefr  cases.  The 
Exchange's  proposed  rule  diange  would 
provide  the  necessary  guidance  to 
arbifrators  about  the  types  of 
relationships  that  may  create  conflicts 
of  interest.  Moreover,  parties  have  had 
to  request  specifically  any  other 
information  from  the  arbitration 
departments  within  very  short  time 
frames.  The  Exchange's  proposed  rule 
change  would  provide  to  die  parties  all 
of  the  information  disclosed  by 
arbifrators  pursuant  to  the  amended 
disclosing  rules  at  the  time  when  the 
parties  are  first  given  the  arbifrators' 
names.  This  change  would  provide  full 
disclosure  of  arbifrators'  backgrounds  to 
parties  at  the  earliest  possible  stage  in 
the  process,  and  should  therefore  avoid 
unnecessary  postponements  of  hearings 
and  promote  knowledgeable  use  of 
challenges. 

Accordingly,  proposed  CBOE  Rule 
18.13(a)  establishes  specific  disclosure 
obligations  of  arbifrators.  The  rule 
requires  that  arbifrators  disclose  any 
existing  or  past  financial,  business, 
professional,  family  or  social 
relationships  that  are  likely  to  affect 
impartiality  or  might  reasonably  create 
an  appearance  of  partiality  or  bias. 
These  disclosures  extend  to  any 
relationships  the  arbifrators  may  have 
with  any  party,  or  its  counsel,  or  with 
any  individual  whom  they  have  been 
advised  will  be  a  witness.  The  rule  also 
requires  arbifrators  to  disclose  any  such 
relationship  involving  members  of  thefr 
families  or  thefr  current  employers, 
partners  or  business  associates. 

CBOE  Rule  l&13(b)  admonishes 
prospective  arbifrators  to  make  a 
reasonable  effort  to  inform  themselves 
of  any  interests  or  relationships 
described  in  paragraph  (a).  Rule  18.13(c) 
advises  arbitrators  that  die  duty  to 
disclose  under  paragraph  (a)  of  the  rule 
is  an  ongoing  duty,  and  that  any  person 
who  serves  as  an  arbitrator  must 
disclose  at  any  stage  of  the  arbifration 
proceeding  any  such  interests, 
relationships,  or  circumstances  that 
arise,  or  that  are  recalled  or  discovered 
Also,  under  Rule  18.13(d),  the  CBOE  has 
clarified  that  prior  to  the  first  session, 
the  director  of  arbifration  may  remove 
an  arbifrator  based  on  information 
disclosed  pursuant  to  the  rule.  Parties 
are  to  be  informed  of  any  information 


disclosed  pursuant  to  the  rule,  if  the 
arbitrator  has  not  been  removed* 

As  discussed  above.  CBOE  Rule  l&ll 
provides  that  parties  will  be  informed  of 
the  names  and  business  affiliations  of 
the  arbifrators  for  the  past  ten  years,  as 
well  as  any  information  disclosed 
pursuant  to  Rule  18.13  at  least  eight  days 
prior  to  the  date  fixed  for  the  initial 
hearing  session.  Under  Rule  lail, 
parties  may  also  make  further  inquiry 
through  the  department  of  arbibation 
concerning  the  arbitrators'  background 

(d)  Appointment  of  Replacement 
Arbitrators  on  a  Panel.  "The  CBOE  is 
also  proposing  two  changes  with  respect 
to  its  ability  to  appoint  a  replacement 
arbifrator  on  a  panel  when  a  vacancy 
occurs.  The  first  of  these  changes 
concerns  the  ability  of  the  director  of 
arbitration  to  replace  an  arbitrator  who 
becomes  imavailable  to  serve  less  than 
eight  days  prior  to  the  first  hearing 
session.  Under  the  proposed 
amendment,  if  after  appointment  and 
prior  to  the  first  hearing  session  an 
arbitrator  resigns,  dies,  withdraws,  is 
disqualified  or  otherwise  imable  to 
perform  as  an  arbifrator,  CBOE  Rule 
18.11  authorizes  the  director  of 
arbitration  to  appoint  a  replacement 
arbifrator.  The  rule  permits  the 
appointment  of  replacement  arbitrators 
closer  than  eight  days  to  the  hearing. 
The  rule  also  explidUy  provides  that 
parties  are  entiUed  to  receive  the  same 
disclosure  regarding  the  background  of 
the  replacement  arbifrator  as  they 
received  for  the  initial  arbifrator(s),  and 
have  the  same  right  to  request  more 
information,  and  to  challenge  the 
arbitrator  as  provided  in  the  rules, 
although  within  a  shorter  time  fiame. 

The  second  change  concerning  the 
ability  to  appoint  replacement 
arbitrators  addresses  situations  where 
an  arbitrator  resigns,  dies,  withdraws,  is 
disqualified  or  o^erwise  unable  to 
perform  as  an  arbifrator  after  the 
commencement  of  die  first  hearing 
session.  Under  the  CBOE's  existing 
rules,  if  a  vacancy  occtus  after  the 
hearings  have  begun,  both  parties  must 
consent  either  to  the  appointment  of  a 
replacement  arbifrator  to  hear  the  rest 
of  the  case,  or  to  continuing  with  the 


■  One  the  arbitration  panel  is  swrom,  it  controls 
all  of  the  ptocedoral  aspects  of  the  hearing. 
Accordingly,  under  the  Uniform  Code  and  the 
CBOE's  Atbitntioa  Code,  the  director  of  arbitration 
may  not  remove  an  arbitrator  after  Ae  hearings 
have  begun.  An  ariritrator  should  be  alert  to  the 
guidelines  set  out  in  the  American  Bar  Assodstion/ 
American  Arbitration  Assodatian  Code  of  Ethics 
for  Arbitrators  In  Commercial  Diqwtes  ("ABA/ 
AAA  Code")  and  the  an>licable  law  with  respect  to 
arbitrator  bias,  and  remove  himself  from  the  panel 
when  conflicts  arise  after  hearings  have  begun.  See 
Canon  0,  E.(2]  of  the  ABA/ AAAa  Code. 
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remaining  aibitrator(8).  Otherwise,  if 
that  consent  cannot  be  obtained,  the 
case  must  be  reheard  from  the  beginning 
with  a  full  panel 

The  proposed  amendment  to  CBOE 
Rule  18.14  permits  the  remaining 
arbitrators  to  continue  with  the  hearing 
and  determination  of  die  controversy. 
However,  under  the  proposal,  if  a  party 
objects,  a  replacement  arbitrator  would 
be  appointed  by  the  director  of 
arbitration  under  the  same  procedures 
as  for  die  replacement  of  an  arbitrator 
prior  to  the  first  hearing.  The  rule  is 
designed  to  permit  parties  in  particular 
cases  to  make  die  decision  that  makes 
the  most  sense  for  their  case.  For 
example,  in  cases  where  only  peripheral 
issues  have  been  dealt  with  and 
relatively  btde  progress  has  been  made, 
it  may  make  sense  for  parties  to  request 
a  replacement  artritrator.  Conversely, 
where  die  hearings  have  progressed 
significandy,  or  are  in  fact  substantially 
completed,  it  would  make  less  sense  for 
parties  to  request  a  replacement 
arbitrator,  who  then  would  have  to  learn 
all  that  had  occmred  in  his  absence. 

In  the  event  that  parties  do  request  a 
replacement  arbitrator,  it  is  dear  diat 
the  arbitrators  have  the  audiority  to 
require  the  rehearing  of  part  or  all  of  the 
case,  or  to  wididraw  from  the  case, 
effectively  requiring  the  appointment  of 
another  panel  as  is  appropriate  in  their 
judgement  With  this  rule  change, 
however,  a  party  may  no  longer  delay 
the  resi^udon  of  the  dispute  by  insisting 
on  a  rdiearing  whenever  an  arbitrator 
unexpectedly  is  unable  to  continue  in 
his  hearing  ai  a  case. 

(e)  Avaitability  of  Small  Claims 
Procedures  aad  the  Number  of 
Arbitrators  Required  to  Hear  a  Claim. 
The  CBOE  proposes  to  amend  Rule 
18.4(e]  to  increase  to  $10000  from  $5,000 
the  monetary  claim  limit  for  cases  to  be 
heard  under  the  simplified  procedures 
developed  in  the  UnifoTm  Code.  Under 
these  expedited  procedures,  a  single 
arbitrator  decides  a  case  based  upon  the 
papers  submitted  by  the  parties.  No  oral 
hearing  is  held  unless  requested  by  the 
investor,  or  ordered  by  the  arbitrator. 
This  change  is  designed  to  decrease  the 
costs  of  arbitration." 

CBOE  Rule  l&10(a]  would  change  die 
number  of  arbitrators  generally  used  for 
large  cases  from  five  to  three.  The  rule 
currendy  provides  for  the  appointment 
of  five  arbitrators  in  cases  brought  by 
public  customers  in  whidi  the  claim 
exceeds  $500,000.  In  order  to  alleviate 
administrative  delays  and  costs 
frequendy  encountered  in  such  cases, 


•  CBOE  Rule  l&4(c]  would  HU^ilish  a  filing  fee  of 
$200  in  caiee  where  the  amouat  in  controveny  it 
mora  than  15.000  but  doee  not  exceed  tUMno. 


the  proposed  rule  would  eliminate  the 
requirement  of  five-member  panels, 
allowing  the  director  of  arbitration  to 
exercise  discretion  in  appointing  panels 
of  no  fewer  than  three  and  no  more  than 
five  arbitrators  in  cases  not  heard  under 
the  CBOFs  simplified  arbitration 
procedures. 

The  CBOE  also  proposed  a  technical 
amendment,  in  CBOE  Rule  18.4(e], 
regarding  the  single  arbitrators  used  in 
cases  adoiinistered  under  the  simplifed 
procedures.  The  amendment  codifies  the 
existing  practice  of  appointing  a  public 
arbitrator  as  the  sin^e  arbitrator  in  the 
c^se. 

(f)  Discovery.  The  CBOE  is  proposing 
significant  changes  to  its  arbitration 
discovery  rules,  which  should  assist  in 
the  early  resolution  of  discovery 
disputes  and  encourage  the  efficient 
resolution  of  cases  on  their  merits. 
Under  current  Exchange  rules,  parties 
have  been  expected  to  exchange 
documents  informally  and  voluntarily. 
Parties  may  also  request  documents 
pursuant  to  subpoena  under  the  existing 
rules,  but  these  do  not  have  to  be 
produced  until  the  day  of  the  hearing. 

The  CBOE's  proposed  discovery  rule 
expands  party  access  to  preheairing 
discovery  and  provides  specific  time 
frames  for  parties  to  request  information 
from  parties  and  for  responding  to  such 
an  information  request  The  rule  also 
establishes  a  mechanism  for  prehearing 
conferraces  and  for  arbitrator 
involvement  in  prehearing  matters 
where  needed.  Under  the  CBOE's 
proposed  rule  change  arbitrators  may 
also  order  depositions  when 
appropriate. 

Proposed  CBOE  Rule  18.15(e)(1) 
continues  die  policy  established  under 
existing  rules  for  parties  to  cooperate  to 
the  fullest  exent  possible  in  the 
voluntary  exchange  of  documents  and 
information.  In  the  event  that  volimtary 
exchanges  are  not  sufficient,  the  rule 
estalishes  a  clear  framework  for 
document  production  and  information 
requests. 

Proposed  CBOE  Rule  18.15(e)(2) 
provides  that  a  parly  may  serve  a 
written  request  for  fciformation  or 
documents  twenty  days  after  service  of 
the  claim  or  upon  the  filing  of  the 
answer,  whichever  b  earlier.  All  parties 
are  to  receive  copies  of  the  request,  and 
parties  are  required  to  endeavor  to  work 
out  disputes  regardfag  the  request 
between  thensdves  before  an  objection 
to  the  request  is  filed.  Unless  the 
requestiii^  party  allows  more  time, 
information  requests  must  either  be 
satisfied  or  objected  to  within  thirty 
calendar  days  from  the  date  of  service. 
The  party  ^lo  made  an  information 


request  has  ten  days  from  receipt  of  the 
objection  to  respond  to  the  objection. 
Under  the  proposal  a  party  whose 
information  request  has  not  been 
satisfied  may  request  in  writing  that  the 
director  of  arbitration  refer  the  matter  to 
a  prehearing  oonferenoe.  Parties  may 
also  find  that  there  are  other  matters  in 
addition  to  imretolved  iafocmation 
requests  that  require  the  assistance  of  a 
prehearing  conference.  CBOE  Rule 
18.15(e)(4]  provides  that  the  director  of 
arbitration  may  appoint  aomeane  to 
preside  over  the  prehearing  conference. 
Hie  prehearing  conferences  could  be 
held  either  in  person  or  by  telephone 
conference  call  and  are  designed  to 
help  the  parties  to  reach  agreement  on 
such  matters  as  the  exchange  of 
information,  exchange  or  production  of 
documents,  identification  of  witnesses, 
identification  and  exchaige  of  hearing 
documents,  stipulations  of  fact, 
identification  and  briefing  of  contested 
issues,  and  any  other  matter  which  will 
expedite  the  arbitration  proceedings. 

When  a  prehearing  conference  is 
unable  to  resolve  any  of  these  issues, 
CBOE  Rule  18.15(eK5)  provides  for  tiie 
director  of  arbitration  to  appoint  a  singls 
arbitrator  to  decide  the  Issues 
outstanding.  The  rule  allows  the 
arbitrator  to  issue  subpoenas,  direct 
appearances  of  witnesses,  direct  the 
production  of  documents  and 
depositions,  and  set  deadlines  and  issue 
any  other  ruling  which  will  expedite  and 
the  hearing  and  permit  any  party  to 
develop  fully  its  case.  GSOE  Rule 
18.15(e)(5)  provides  that  the  single 
arbitrator  appointed  to  decide 
prehearing  matters  would  be  a  public 
arbitrator  in  those  cases  where  public 
customers  have  requested  a  majority  of 
pubUc  arbitrators  for  their  panel. 

Other  amendments  to  the  prehearing 
provisions  require  parties  to  serve  on 
one  another  at  least  ten  days  prior  to  the 
first  hearing  copies  of  documents  in 
their  possession  that  they  intend  to 
present  at  the  hearing  and  identify 
witnesses  they  intend  to  present  at  the 
hearing.  Under  proposed  CBOE  Rule 
18.15(e)(3),  arbitrators  may  exclude  from 
the  arbitiation,  documents  not 
exchanged  or  witnesses  not  identified  at 
that  time.  The  provision  does  not  extend 
to  documents  or  witnesses  that  parties 
may  use  for  cross-examination  or 
rebuttal  In  addition,  die  CBOE  is 
propo«ng  to  amend  its  roles  regarding 
subpoenas.  In  CBOE  Rale  1815(e)(6),  the 
Exchange  proposes  to  lequiie  parties  to 
serve  copies  of  all  subpoenas  iki  all 
parties. 

(g)  Preaerration  of  a  Record.  The 
CBOE  is  amending  its  arUtraticm  rules 
to  assure  that  records  of  arbitration 
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proceedings  are  made  and  preserved. 
These  records  are  necessary  for  courts 
to  use  in  conjimction  with  any  review  of 
the  proceedings  diey  may  malce.  CSOE 
Rule  18.27  would  codify  a  requfrement 
that  a  verbatim  record  by  stenographic 
reporter  or  tape  recording  be 
maintained.  The  rule  further  provides 
that,  if  a  party  to  a  proceeding  elects  to 
have  the  record  transcribed,  the  cost  of 
such  transcription  shaU  be  bom  by  that 
party  unless  the  arbitrator(s)  direct 
otherwise.  If  a  record  is  transcribed  at 
the  request  of  a  party,  the  rule  requires 
that  a  copy  shall  be  provided  to  the 
arbitrators. 

(h)  Content  and  Public  Availability  of 
Arbitration  Awards.  The  CBOE's 
proposed  rule  for  arbitration  awards 
expands  both  the  content  and  pubUc 
availability  of  arbitration  awards.  Prior 
to  the  Commission's  May  la  1980 
approval  of  the  amended  arbitration 
rules  of  the  Amex,  NASD  and  NYSE, 
and  prior  to  the  submission  of  the 
proposed  made  in  this  filing,  the  only 
information  generally  avaUable  to  tibe 
public  regarding  SRO  arbitration  cases 
was  the  percentage  of  investors  that 
received  some  portion  of  the  amount 
tiiey  claimed  against  their  broker-dealer. 
No  data  had  beien  previously  available 
widi  respect  to  particular  aibitrators' 
awards.  The  CBOE's  proposal  affords 
substantially  more  public  access  to  the 
results  of  this  process  of  dispute 
resolution. 

Proposed  CBOE  Rule  18.31(e)  provides 
that  awards  shall  contain  the  names  of 
the  parties,  a  summary  of  the  issues  in 
controversy,  the  damages  and/or  other 
relief  requested,  the  damages  and/or 
other  relief  awarded,  a  statement  of  any 
other  issues  resolved,  the  dates  the 
claim  was  filed  and  the  award  rendered, 
the  number  and  dates  of  hearing 
sessions,  the  location  of  the  hearing(s), 
the  names  of  the  arbitrators  and  the 
signatures  of  the  arbitrators  concurring 
in  the  award.  The  awards,  including  any 
written  opinion  volimtarily  prepared  by 
the  arbitrators,  are  to  be  made  public 
except  that  the  names  of  customer 
parties  to  the  arbitration  will  be 
excluded  pursuant  to  proposed  CBOE 
Rule  18.31(f)  if  tile  customer  parties 
request  in  writing  that  their  names  not 
be  included  on  the  public  version  of  the 
award. 

(i)  Arbitration  Fees.  Under  proposed 
CBOE  Rule  18.33,  die  fees  diat  may  be 
assessed  by  the  arbitrators  for  particular 
cases  have  been  significandy  incresed  n 
order  to  defray  the  CBOE's  costs  of 
administering  its  arbitration  program.'" 


For  example.  CBOE  Rule  ia33(a) 
proposes  that  all  parties  who  file  claims, 
such  as  counterclaims,  cross-claims  and 
third  p£uty  claims,  now  should  be 
required  to  pay  deposits.  Under  the 
existing  rules,  deposits  are  required  only 
of  original  claimants.  This  significandy 
increases  die  potential  fees  diat  may  be 
recovered  by  the  Exchange  and 
assessed  against  a  party  since 
arbitrators  may  assess  costs  against  a 
single  party.  Proposed  CBOE  Rule 
18.33(d)  would  raise  to  $200  from  $100 
the  minimum  deposit  for  cases  where  no 
money  damages  are  claimed  Proposed 
CBOE  Rule  18.33(h)  sets  a  fee  for 
prehearing  sessions  with  an  arbitrator  of 
seventy-five  percent  of  hearing  session 
fees. 

Proposed  CBOE  Rule  18.33(c]  also 
clarifies  that  arbitrators  may  assess  the 
costs  of  conducting  a  hearing  against  the 
parties  as  they  deem  appropriate.  These 
costs  include  not  only  the  fees  for  each 
session,  but  all  other  costs  of  conducting 
die  hearing  contemplated  under  the 
rules,  such  as  the  costs  of  transcribing  a 
record  or  producing  witnesses  or 
documents,  and  any  other  cost 
contemplated  by  the  agreement  between 
the  parties  or  permitted  by  applicable 
law. 

Finally,  the  CBOE  is  proposing  to 
codify  its  definition  of  a  "hearing 
session".  Under  proposed  CBOE  Rule 
l&33(b),  a  "hearing  session"  would  be  a 
meeting  between  the  parties  and 
arbitrators  that  lasts  less  than  four 
hours. 

0)  Predispute  Arbitration  Clauses. 
The  CBOE  also  proposes  two  rule 
changes  designed  through  the  auspices 
of  SICA  to  improve  disclosure  to 
customers  in  account  opening 
agreements  and  to  restrict  the  content  of 
the  arbitration  clauses.  Under  the 
proposed  rule  change,  CBOE  Rule  18JS 
would  require  broker-dealers  that 
employ  predispute  arbitration  clauses  to 
place  immediately  before  the  clause 
introductory  language  that  would  inform 
customers  diat  they  are  waiving  their 
right  to  seek  remedies  in  court  that 
arbitration  is  final,  that  discovery  is 
generally  more  limited  than  in  court 
proceedings,  that  the  award  is  not 
required  to  contain  factual  findings  and 
legal  reasoning,  and  that  the  arbitration 
panel  typically  will  include  a  minorify  of 
arbitrators  associated  with  the 
securities  industry. 

Proposed  CBOE  Rule  18.35  would 
require  that  the  disclosure  language  be 
highlighted  four  ways.  First  large  or 
otherwise  distinguishable  type  must  be 


used  Second,  the  disclosure  language 
must  be  set  out  in  outline  fonn  so  as  to 
be  noticeable  to  readers.  Third,  a 
statement  also  highlighted,  that 
provides  diat  the  agreement  contains  a 
predispute  arbitration  clause,  and  where 
that  clause  is  located  in  the  confract 
must  be  inserted  into  the  agreement 
immediately  preceding  the  signature 
line.  Fourth,  a  copy  of  the  agrement 
containing  a  predispute  arbitration 
clause  must  be  given  to  the  customer, 
who  is  to  acknowledge  receipt  of  the 
agreement  either  in  the  agreement  itself 
or  in  a  separate  document 

Additionally,  proposed  CBOE  Ride 
18.35  prohibits  SRO  members  from 
having  agreements  with  customers  that 
limit  or  contradict  the  rules  of  any  SRO, 
or  limit  the  abihfy  of  a  party  to  file  any 
claim  in  arbitration  or  limit  the  abilify  of 
the  arbitrators  to  make  any  award. 

(2)  Statiitory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  s8(b)  and  15A(b)  of  die  Act  IS 
U.S.C.  78f(b),  780-^),  which  require 
that  national  sectuities  exchanges  have 
rules  designed  to  prevent  fraudident  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,' provide  for  an  equitable 
allocation  of  fees,  and  in  general 
protect  investors  and  the  public  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  will  not 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  dw 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

The  Commission  finds  that  there  is 
good  cause  to  approve  the  CBOE's 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
pubUcation  of  notice  of  filing  in  the 
Federal  Register. "  TIm  proposal  is 
substantially  identical  to  the  NYSE, 
NASD  and  AMEX  rule  filings  that  weru 
the  subject  of  the  Commission's  May  10. 
1980  approval  order. "The  NYSE's, 


■0  The  C80B  hae  advtoed  the  Commitaioa  thet  ite 
coete  for  adaiiiiietering  ita  arbitration  pto^am  for 
the  yeaia  1887  and  1888  wereSirjOOO  and  t32JXD, 


reipectively.  It  recovered  SO  in  MS7  and  SO  in  1888 
through  the  arbitrator*'  eeaetament  of  feet. 


"  The  proposed  rule  change*  to  CBOE  Ruiee  1S4. 
18.10.  l&ll.  iai3. 18.14, 1SJ7  and  1&33  are  effective 
upon  approval.  The  proposed  rale  rhnngri  to  CBOE 
Rule*  laiS  and  ia31  ate  effective  only  for  caaes 
filed  with  the  CBOE  after  September  t.  ISaa  The 
proposed  rule  change  to  CBOE  Rule  ISJS  «»iU 
becoBoe  effective  September  7.  1988l 

"See  note  l.cupni. 
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NASD's  and  AMEX't  versions  of  the 
same  rules  were  published  for  public 
comment  in  the  Federal  Register, 
providing  both  the  public  and  broker- 
dealer  community  with  ample 
opportunity  to  comment  on  the  proposed 
rule  change  that  is  the  subject  of  this 
release.  All  public  comments  directed  at 
the  other  SROs'  arbitration  filings  were 
considered  in  the  context  of  the  review 
undertaken  for  the  Commission's  May 
10, 1989  approval  order.  In  light  of  the 
Commission's  thorough  consideration  of 
all  comments  directed  at  the  SRO 
arbitration  filings  that  were  the  subject 
of  the  Commission's  May  10, 1989 
approval  order,  the  substantially 
identical  nature  of  the  CBOE's 
arbitration  proposed,  and  the  benefits 
that  will  accrue  to  investors  from  the 
availability  of  these  improved 
arbitration  procedures,  the  Commission 
believes  that  a  good  cause  finding  is 
justified. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  sections  6(b](4]  and  (5) 
of  the  Act,"  which  require  that  national 
securities  exchanges  and  registered 
securities  associations  have  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  provide  for  an  equitable 
allocation  of  fees,  and,  in  general, 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rules  appropriately  balance 
the  need  to  strengthen  investor 
confidence  in  the  arbitration  systems  at 
the  SROs,  both  by  improving  the 
procedures  for  administering  the 
arbitrations  and  by  creating  clear 
obligations  regarding  the  use  of  SRO 
members  of  predispute  arbitration 
clauses,  with  the  need  to  maintain 
arbitration  as  a  form  of  dispute 
resolution  that  provides  for  equitable 
and  efficient  administration  of  justice.  In 
particular,  the  rule  changes  affecting  the 
classification  of  arbitrators,  arbitrator 
disclosure,  discovery,  the  preservation 
of  a  record,  the  form  and  public 
availability  of  awards,  and  guidelines 
for  the  use  of  predispute  arbitration 
clauses  dynamically  advance  the  public 
interest  in  SRO  arbitration.** Likewise, 


» IS  U5.C  78f(bH4)  and  (5). 

''TIm  CoounlMloa't  appcoval  of  CBOE  Rule 
ISJS.  and  a«  oompanbla  nilM  of  the  NYSE,  NASD 
and  AMEX.  h  oonsiatanl  with  th«  conchuion  of  the 
Coori  of  Appeals  for  the  Sixth  Qrcnil  in  Aon^  r. 
Gorea  Na  SS-1M74  (May  2B.  188B).  that  the 
CammiMioB  haa  the  anthority  to  aaaure  customer 
choice  amoni  SRO  aibittation  fonima. 


the  SROs'  initiatives  with  respect  to  the 
handling  of  pleadings,  appointment  of 
replacement  arbitrators,  the  use  of  small 
claims  procedures,  and  the  number  of 
arbitrators  should  improve  the  efficiency 
and  speed  of  arbitration,  maintaining 
those  bargained  for  qualities  of 
traditional  arbitration.  Because  these 
rules  will  aid  in  the  just  resolution  of 
disputes  between  investors  and  broker- 
dealers,  we  conclude  that  these  rules  are 
designed  to  prevent  fraudulent  and 
manipulative  practices,  promote  just  and 
equitable  principles  of  trade  and  in 
general,  protect  investors  and  the  public 
interest  consistent  with  section  6(b](5]  of 
the  Act.  The  fee  increases  represented 
by  these  changes  appear  to  be 
reasonable  and  provide  for  an  equitable 
allocation  of  fees  among  SRO  members 
and  investors  using  the  arbitration 
facilities  consistent  with  section  6(b)(4] 
of  the  Act. 

IV.  Solicitation  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20540.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  addressing  the 
Proposed  Rule  Change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witheld  from  the  public  in 
accordance  with  5  U.B.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
filings  and  comment  letters  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  Auffist  30, 1989. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
above  mentioned  proposed  rule  changes 
be  and  hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Dated:  August  2. 1989. 
lonatliaii  G.  Katz, 
Secretary. 

[FR  Doc.  89-18554  Filed  8-8-89;  8:45  am] 
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Self-Regulatory  Organiatlone; 
Propoaed  Rule  Ctiange  8y  ttie 
Pttlladelphia  Stock  Exchange,  Inc., 
Relating  to  Speciallat  PrMlegea  In 
Currency  Warranta 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  24, 1989,  the  Philadephia 
Stock  Exchange,  Inc.  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  desribed  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organication's 
Statement  of  the  Terms  off  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc. 
("PHLX"  or  the  "Exchange")  proposes  to 
adopt  a  policy  that  would  allow  an 
affiliated  broker-dealer  ^eclalist  unit  of 
a  corporate  issuer  of  curtency  warrants 
("warrants")  to  be  eligible  to  become  the 
registered  specialist  in  such  warrents 
listed  and  eligible  for  trading  on  the 
Exchange  pursuant  to  its  previously 
adopted  currency  warrant  listing 
standards  of  PHLX  Rule  B03.  See  SR- 
PHLX-87-21.  I 

II.  Self-Regulatory  Orgaaization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  ftoposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statements  of  the  Puipose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

While  the  Exchange,  like  other 
regional  exchanges,  doee  not  have 
formal  isolation  and  restriction 
requirements  relating  to  its  equity 
specialists  ("Chinese  Wall" 
requirements),  the  Exchange  intends  to 
give  heightened  scrutiny  to  the  activities 
of  any  specialist  unit  in  warrants  that  is 
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affiliated  with  an  issuer  of  such 
warrants.  In  this  regard,  the  PHLX 
intends  to  evaluate  each  instance  of  an 
affiliated  broker-dealer  speciahst  unit  of 
an  issuer  pursuing  registration  in 
warrants  to  assure  compliance  with  the 
policies  specified  below.  In  each 
instance,  the  broker-dealer  would  have 
to  satisfy  the  PHLX  that  it  and  the  issuer 
of  the  warrants  had  received  a  no-action 
letter  bom  the  Commission, 
substantially  to  the  effect  that  Rule  lOb- 
8  under  the  Securities  Exdiange  Act  of 
1934,  as  amended  (the  "Exchange  Act"), 
will  not  apply  to  the  activities  of  the 
broker-dealer's  proposed  specialist  unit 
prior  to  or  during  distributions  by  an 
affiliated  issuer  of  additional  warrants 
of  the  same  class  or  series. 

The  issuer  of  the  warrants  and  its 
affiliated  broker-dealer  would  also  have 
to  satisfy  PHLX  that  they  have  imposed, 
and  have  adequate  means  of  enforcing, 
appropriate  Chinese  Wall  procedures 
respecting  the  imiposed  specialist 
operations  of  the  broker-dealer,  llie 
Exchange  considers  Uie  imposition  of 
such  procedures  to  be  essential  to  the 
maintenance  of  a  fair  and  orderly 
market  in  the  warrants.  In  particular,  the 
Exchange  believes  that  the  affiliation  of 
an  issuer  of  warrants  with  a  broker- 
dealer  that  also  acts  as  specialist  in  the 
warrants  presents  two  concerns.  First, 
there  is  a  potential  for  conflicts  of 
interest  if  the  brdcer-dealer's  customer 
activities  are  not  adequately  isolated 
from  the  specialist's  activities.  Second, 
although  the  warrants  are  expected  to 
trade  primarily  based  on  movements  in 
the  foreign  exchange  market  and  should 
not  react  significantly  to  issuer-specific 
information,  there  is  a  potential  for 
misuse  of  material  non-public 
information  regarding  the  issuer  if 
access  by  the  specialist  unit  to  that 
information  is  not  restricted.  In  view  <rf 
the  seriousness  of  these  concerns,  the 
Exchange  will  not  permit  an  affiliated 
broker-dealer  to  commence  its  specialist 
operations  in  the  warrants  until  the 
broker-dealer  and  the  issuer  have 
demonstrated  to  the  satisfaction  of  the 
Exchange  their  compliance  with  the 
Exchange's  Chinese  Wall  policies. 

To  effect  its  policy  and  to  protect 
against  conflicts  of  interest  with  the 
broker-dealer's  customers  who  trade  in 
the  warrants,  the  Exchange  intends  to 
review  the  broker-dealer's  policies  with 
respect  to  information  flow  between  the 
retail  operations  of  the  brokerndealer 
and  its  specialist  unit  To  protect  against 
abuse  of  material  non-public 
information  regarding  Uie  issuer  of  the 
warrants,  the  Exchange  likewise  intends 
to  review  the  firm's  policies  regarding 
the  dissemination  of  such  information 


within  the  issuer  and  its  affiliates, 
particularly  the  proposed  specialist  unit, 
such  as  the  existence  of  an  appropriate 
employee  confidentiality  policy  and 
other  restrictions  on  dissemination  of 
information. 

The  Exchange  recognizes  that  die 
nature  of  the  proposed  Chinese  Wall 
procedures  may  vary.  Accordingly,  the 
Exchange  intends  to  review  the  viability 
of  such  procedures  on  a  case-by-case 
basis.  In  connection  with  its  review  of 
Chinese  Wall  procedures,  the  Exchange 
will  discuss  the  adequacy  of  existing 
procedures  with  all  relevant  compliance 
departments  and  will  give  special 
consideration  to  the  ability  of  such 
departments  to  monitor  the  agreed  upon 
procedures.  The  Exdiange  will  also 
monitor  compliance  with  such 
procedures  during  the  term  of  the 
specialist's  operations. 

The  PHLX  has  not  chosen  to  require 
isolation  and  restriction  of  the  broker- 
dealer's  specialist  imit  from  other 
affiliated  proprietary  foreign  currency 
trading  operations  primarily  because  it 
believes  that  a  currency  warrant 
product  traded  by  an  affiliated  broker- 
dealer  specialist  unit  of  an  issuer 
presents  fundamentally  different 
circumstances  bom  those  presented  by 
an  affiliated  broker-dealer  specialist 
unit  in  a  listed  or  over-the-coimter 
equity  option  or  other  type:  of  Usted  debt 
issue.  The  primary  difference  is  the  fact 
that,  unlike  options  on  corporate  equity 
and  debt  issues,  the  prices  of  which 
depend  on  the  current  state  of  the 
issuer's  business,  the  price  of  a  currency 
warrant  product  largely  depends  on  the 
relationship  of  the  spot  and  forward 
foreign  currency  markets,  a  relationship 
that  may  be  tracked  over  time  through 
the  use  of  any  options  pricing  model. 
Moreover,  the  spot  and  forward  foreign 
exchange  markets,  as  weU  as  the  related 
derivative  maricets,  are  deep,  liquid  and 
subject  to  the  price  disciplines 
ordinarily  associated  witii  mature, 
integrated  cash  and  forward  maricets. 

Given  the  size  of  diese  markets,  the 
multipUdty  of  maricet  partidpemts  and 
the  mathematical  price  relationship 
between  the  cash  and  forward  maricets 
and  the  maricet  for  the  warrants,  the 
ability  of  any  broker-dealer,  spedalist 
imit  and/or  proprietary  trading  desk 
(including  those  of  a  broker-dealer 
affiliated  with  the  issuer]  to  affect  even 
the  short  term  market  for  the  warrants  is 
remote.  A  barrier  between  a  broker- 
dealer's  specialist  and  fbrei^  exchange 
operations  would  thus  have  Uttle  effect 
on  the  secondary  market  but  would 
probably  make  it  impracticable  for  any 
firm  to  act  as  a  spedalist  in  the 
warrants,  since  the  specialist's  ability  to 


set  am}ropriate  pricing  and  market 
trading  levels  depends  on  its  access  to 
information  concerning  the  behavior  of 
the  remainder  of  the  foreign  exchange 
market  Moreover,  if  it  were  appropriate 
to  prevent  specialist  access  to  such 
information,  then  any  such  restriction 
would  apply  to  all  spedalists  rather 
than  only  those  affiliated  with  die 
issuei^— a  proposition  that  has  not  to  the 
knowledge  of  the  Exdiange,  been 
implemented  or  suggested.  Althou^ 
based  on  the  foregoing,  the  PHLX  does 
not  believe  that  additional  Chinese  Wall 
procedures  in  this  area  are  necessary, 
the  PHLX  committed  to  utiliidng  its 
foreign  currency  options  surveillance 
program  to  detect  any  discaepandes 
between  prevailing  spot  and  forward 
currency  prices  related  to  the  warrants 
and  to  review  prompUy  any  reports  of 
purported  market  manipulation. 

The  Commission  has  asked  the 
Exchange  to  address  whe^er  approval 
for  listing  and  trading  of  warrants  by  an 
affiliated  broker-dealer  spedalist  unit  of 
an  issuer  would  potentially  result  in  an 
imdesired  proliferation  of  such  products. 
As  required  in  SR-^»HLX-87-21,  listed 
foreign  currency  warrants  would  be 
obligations  of  their  issuer,  registered 
with  the  Commission  and  subject  to 
cash  settiement  in  U.S.  dollars  diuing  a 
limited  term  from  their  date  of  issuance. 
Moreover,  the  issuer  of  the  warranta 
must  have  at  least  250,000  warrants 
outstanding,  exclusive  of  concentrated 
holdings  and  those  of  officers  and 
directora,  and  at  least  500  holders  of  a 
class  of  equity  securities  which  would 
otherwise  be  eligible  for  listing.  The 
warrant  issuer  must  have  such  assets  at 
the  issuance  of  the  warrants  so  that 
there  is  a  reasonable  expectation  that  it 
will  have  suffident  means  to  meet  its 
settiement  obligations.  In  this  regard, 
PHLX  Rule  803  will  be  stridly  enforced 
to  require  that  the  issuer  will  have  at 
least  $1  million  net  tangible  assets. 

The  aforementioned  listing 
requirements,  to  a  great  extent  will  limit 
the  number  of  potential  issuers.  The 
PHLX  believes  that  a  limited  number  of 
potential  issuers  would  concentrate 
their  cnirrency  warrant  and  related 
issues  in  only  the  most  Uquid  foreign 
currencies,  i.e.,  the  Deutsche  Marie  Yen, 
British  Pound,  and  Swiss  Franc.  The 
PHLX  anticipates  that  the  market  would 
be  characterized  by  partidpaticm  of  a 
limited  number  of  sophisticated 
institutional  investors  to  wliom  full 
disdosure  respecting  the  securities  and 
the  credit  and  market  risk  of  dealing 
with  another  currency  warrant  market 
partidpant  was  known.  Even  if  this  is 
not  the  case,  the  PHLX  has,  in  any 
event  agreed  that  although  warrants  are 
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generally  classified  as  equity  {Products, 
cuirency  warrants  will  be  subject  to 
requirements  applicable  to  options  sales 
practices,  including  options  suitability 
requirements.  See  SR-FHLX-87-21. 

The  Commission  has  also  asked  the 
Exchange  to  address  whether  approval 
of  a  registration  of  an  affiliated  broker- 
dealer  specialist  unit  in  warrants  of  an 
issuer  n^t  pose  a  problem  respecting 
whether  the  potential  removal  or 
reallocation  of  warrants  from' the 
specialist  affiliated  with  the  issuer,  for 
disciplinary  or  performance  grounds, 
would  unduly  affect  the  secondary 
market  for  such  warrants.  The  PHLX 
currently  trades  a  significantly 
diversified  list  of  products  in  the 
financial  markets  utilized  by  a  wide 
spectrum  of  market  participants.  The 
Exchange  would  apply  it  rules 
respecting  reallocation  when,  and  if, 
necessary,  and  would  endeavor  to 
secure  a  registered  specialist  unit  with 
sufficient  capital  to  commit  to  the 
maintenance  of  fair  and  orderly  markets 
with  consistency  and  continuity  of 
pricing  in  the  warrants. 

The  Exchange  cannot  at  this  time  give 
any  further  assurances  that  the 
withdrawl  of  an  affiliated  broker-dealer 
specialist  unit  of  an  issuer  of  warrants 
would  not  affect  the  depth  and  liquidity 
in  the  secondary  market  for  such 
warrants.  This  is  a  risk  of  which  market 
participants  are  cognizant  when  they 
participate  in  trading  activity  in 
securities  currently  traded  by  the 
Exchange  on  a  primary  market  basis.  In 
this  regard,  the  PHLX  believes  that  as  a 
result  of  the  recent  growth  and 
commitment  of  significant  capital 
resources  by  an  increasing  number  of 
broker-dealer  member  organizations,  it 
would  be  able  to  secure  a  competent 
replacement  registered  specialist  unit 
for  the  warrants  should  the  need  so 
arise. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(5]  of  the 
Exchange  Act,  which  provides,  in  part, 
that  the  rules  of  the  Exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market. 

B.  Self-Regulatory  Oiganization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


C.  Self-Regulatory  Oiganization's 
Statement  on  Comments  oji  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectivaiess  of  the 
Proposed  Rule  Chaqge  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  tiiis  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
go  days  of  such  data  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasona  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will:  I 

(A)  By  order  apprbve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20649.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  diange  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section, 
450  Fiftii  Stareet  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  August  30, 1989. 

For  the  Commissioo  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  August  2,  ItSQ. 
Jonathan  G.  Katx. 
Secretary. 

[FR  Doc.  89-18555  Filed  8-8-89;  8:45  am] 
MLUNQ  COOE  MlO-OI-f 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  Hearings 

[Docket  No.  464241 

International  Travel  CIvb;  Deceptive 
AdvertMng  Enforcement  Proceeding 
Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Burton  S. 
Kolko.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings.  M-Sa  Room  9228. 
Department  of  "Transportation.  400 
Seventii  Street  SW..  Washington  DC 
20590.  Telephone:  (202]  36&-2142. 
William  A.  Kane.  Jr., 
Chief  Administrative  Law  fudge. 
[FR  Doc.  89-18563  Filed  8-6-89;  8:45  am] 
MIXING  OOOC  4«1»4t-<l 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Organizationai  Structure 

AQENCV:  Department  of  Veterans 
Affairs. 

ACnOM;  Notice. 

summary:  The  Department  of  Veterans 
Affairs  Act  Pub.  L 100-527,  dated 
October  25, 1988,  established  the 
Veterans  Adminisfration  as  the 
Department  of  Veterans  Affairs,  an 
executive  level  Department  This  notice 
provides  the  basic  organizational 
structure  and  functional  assignments  of 
each  Assistant  Secretary  within  the 
Department  of  Veterans  Affairs  (VA). 

EFFECTIVE  DATE:  June  7, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Lynn  H.  Covington.  Director.  Paperwork 
Management  and  Regulations  Service 
(73),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW..  Washington, 
DC  20420  (202)  233-3616. 

SUPPLEMENTAL  INFORMATION:  The  VA 

mission  is  to  provide  health  care  and 
benefits  services  to  veterans  and  their 
beneficiaries.  As  required  by  5  U.S.C 
552(a)(l],  VA  is  publishing  the  newly 
established  organizational  chart  and  a 
list  of  the  functional  assignments  of 
each  Assistant  Secretary. 

At  a  later  date,  the  Department  will 
publish  a  more  detailed  version  to 
include  descriptions  of  the  Department's 
organization  and  activities.  The 
information  contained  in  this  Notice 
supersedes  the  Notice  published  July  18, 
1986,  in  die  Federal  Register  (51  FR 
26094]. 
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APPROVED:  August  2, 1989. 
Edwatd  I.  Dnwinski, 

Secretary  of  Veterans  Affairs. 

The  basic  functional  alignment  for  the 
Department  of  Veterans  Affairs  is  as 
follows: 

Assistant  Secretary  for  Finance  and 
Planning 

Budget 

Budget  Service 

Resource  Planning  Service 
Financial  Management 

Finance  Service 

Financial  Management 

Financial  Systems 
Planning  &  Management  Analysis 

Program  Planning  Coordination 

Quality/Productivity  Improvement 
Programs 

A-76  (Performance  of  Commercial 
Activities) 

Statistics  &  Research 

Management  and  Policy  Studies 

Economic  Analysis 

Internal  Controls 

Assistant  Secretary  for  Information 
Resources 

Information  Resources  Management 
Systems  Planning  Policy  &  Acquisition 


Control 
Systems  Policy,  Standards  & 

Integration 
Systems  Audit  and  Security 
Management  and  Decision  Support 

System 
Paperwork  Management 
Reporting  Policy  and  Review  Service 
Paperwork  and  Regulations  Service 
Information  Resources  Operations 
Systems  Operations 
Customer  Support 
Telecommunications 

Assistant  Secretary  for  Human 
Resources  and  Administration 

Personnel  &  Labor  Relations 

Personnel 

Labor  Relations 

Training  &  Executive  Development 

Designated  Agency  Safety  &  Health 
Official 
Equal  Employment  Opportunity 
Administration 

Central  Office  Support  Service 

VA  Centi-al  Office  Building 
Management 

VA  Central  Office  Layout  Functions 

Publications/Forms  Design  Functions 

Audio  Visuals 

Emergency  Preparedness/VA  Central 


Office  Security 
Travel  Policy 

Assistant  Secretary  for  Veterans 
Liaison  and  Program  Coordination 

Veterans  Liaison 
Special  Events  Coordination 
Special  Interest  Group  Liaison 
Veterans  Service  Organizations 

Liaison 
Intergovernmental  Affairs 
Consumer  Affairs 

Program  Coordination  and  Evaluation 
Special  Issue  Coordination 
Advisory  Committee  Coordination 
Program  Evaluation 
Management  Efficiency  Pilot  Project 

Assistant  Secretary  for  Acquisition  and 
Facilities 

Facilities 
Procurement 
Acquisition  Functions 
Management  Studies  Contracts 
Program  Service  Audits 

Assistant  Secretary  for  Congressional 
and  Public  Affairs 

Congressional  Affairs 
Public  Affairs 

BILUMQ  CODE  UaO-01-M 


Organizational  Structure 
Department  of  Veterans  Affairs 


Inspector 
Qeneral 


Board  of 
Contract  Appeals 


OSDBU 


Secretary 


Deputy 
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Veterans  Health  Services 
and  Research  Administration 
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Asst.  Secretary 
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Finance  and 
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(Chief  Fnci.  Offer) 

Principal  DAS 


DAS 
Budget 
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Counsal 
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Veterans  Benefits 
Administration 


National  Cemetery  System 
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Resources 
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OAS 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  njeetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b{e)(3). 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  10:00  a.m.  August  21, 
1989. 

PLACE:  5th  Floor.  Conference  Room,  805 
Fifteenth  Street,  NW..  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  activities  report  by  the 

Executive  Director. 

3.  Quarterly  review  of  investment 

performance. 

CONTACT  PERSON  FOR  MORE 
INFORMATION  Tom  Trabucco,  Director, 
Office  of  External  Affairs.  (2021  523- 
5660. 

Dated:  August  7, 1989. 

Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  89-18741  Filed  8-7-69;  1:43  pm] 
MLUNO  COOe  6760-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents.  These 
corrections  are  prepared  by  the  Office  of 
the  Federal  Register.  Agency  prepared 
con'ections-  are  Issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

C«nt«r«  for  Disease  Control 

[Announcement  940] 

Assistance  Program  for  Chronic 
Disease  Prevention  and  Control 

Correction 

In  notice  document  89-17532  beginning 
on  page  31250  in  the  issue  of  Thursday, 


July  27, 1989,  make  the  following 
corrections: 

1.  On  page  31253,  at  the  bottom  of  the 
first  column,  subparagraph  "(8)"should 
be  designated  "(9)",  and  subparagraph 
(8)  should  be  inserted  to  read  "(8)  Clear 
delineation  of  CDC  versus  State 
responsibihties." 

2.  On  the  same  page,  in  the  second 
column,  paragraph  "2."  should  be 
designated  "3.".  and  paragraph  2.  should 
be  inserted  to  read  "2:  Consistency  of 
the  application  with  the  stated 
programmatic  interests  of  the  program 
announcement.  (15%)" 

3.  On  page  31254,  in  the  first  column, 
in  the  second  line,  "NW."should  read 
"NE.". 

BILUNO  CODE  1S0S41-D 


</'.• 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  177 
RIN  1515-AA71 
Administrative  Procedures 


Correction 

In  rule  document  89-17801  beginning 
on  page  31511  in  the  issue  of  Monday, 
July  31, 1989,  make  the  following 
correction: 

On  page  31513,  in  the  second  column, 
immediately  preceeding  the  subheading 
Summary,  the  heading  shotild  read 
"Delaying  the  EHective  Dlate  of  Certain 
Rulings" 

BILUNQ  CODE  1SOfr«1-0 


Wednesday 
August  9,  1989 


Part  II 

Department  of 
Energy 

Office  of  Conservation  and  Renewable 
Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products;  Proposed  Rule  and 
Notice 


\ 
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DEPARTMENT  OF  ENERGY 

Office  of  Coneervation  and 
Renewable  EnerQy 

10  CFR  Part  430 
[Docket  Na  CE-RM-sa-IOI] 

Energy  Coneervatkm  Program  for 
Conaumer  Producta:  Propoeed 
RutomaUng  and  PubNc  Hearing 
Regarding  Energy  Coneervation 
Standanto  for  Three  Typea  of 
Conaumer  Producta 

AOtNCV:  Office  of  Conservation  and 
Renewable  Enei^,  DOE. 

ACnON:  Proposed  rule  and  public 
hearing. 

aUMMARV:  The  Energy  Policy  and 
Conservation  Act  (EPCA),  as  amended 
by  the  National  Energy  Conservation 
Policy  Act  (NECPA),  the  National 
Appliance  Energy  Conservation  Act 
(NAECA)  and  the  National  Appliance 
Energy  Conservation  Amendments  of 
1988  (NAECA  1988).  prescribes  energy 
conservation  standards  for  certain 
major  household  appliances,  and 
requires  the  Department  of  Energy 
(DOE)  to  administer  an  energy 
conservation  program  for  these 
products.  Among  other  things,  NAECA 
requires  DOE  to  consider  amending  the 
energy  conservation  standards  for 
dishwashers,  clothes  washers,  and 
clothes  dryers. 

EPCA,  as  amended,  prescribed 
standards  for  dishwashers,  clothes 
washers  and  clothes  diyers,  effective 
January  1, 1988.  In  accordance  with 
NAECA,  the  Department  has  reviewed 
amendments  to  the  prescribed 
standards.  As  a  result  of  its  review, 
DOE  proposes  that  revised  standards  for 
dishwashers,  clothes  washers  and 
clothes  dryers  would  result  in  a 
signiBcant  conservation  of  energy  and 
would  be  economically  justified. 

For  clothes  washers,  tiie  Department 
is  not  proposing  a  specific  level  within 
the  range  considered;  ratiier,  DOE  is 
soliciting  comments  and  information 
bom  the  public  to  be  considered  in 
promulgating  the  final  rule,  which  will 
specify  a  specific  level  for  clothes 
washers;  the  level  selected  could 
include  no  change  to  the  standard  level 
prescribed  by  NAECA. 

For  dishwashers,  the  Department  is 
proposing  a  minimum  energy  efficiency 
standard. 

For  clothes  dryers,  the  Department  is 
proposing  a  prescriptive  standard  that 
would  require  clothes  dryers  to  be 
equipped  with  an  automatic  termination 
device,  either  a  moistiue  termination  or 
temperature  termination  device. 


The  purpose  of  this  notice  of  proposed 
rulemaking  is  to  provide  interested 
persons  an  opportunity  to  comment  on 
the  proposed  rule,  and  to  invite 
interested  persons  to  participate  in  the 
appliance  energy  conservation 
standards  rulemaking  process. 
DATES:  Written  comments  on  the 
proposed  rule  must  ba  received  by  the 
Department  by  October  10, 1989. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  to  be 
held  in  Washington,  DC,  on  September 
20, 1989.  Requests  to  apeak  at  the 
hearing  must  be  received  by  the 
Department  no  later  than  4:00  p.m., 
September  18, 1989. 

The  hearing  will  begin  at  9:30  a.m.,  on 
September  20, 1989. 

The  length  of  each  presentation  is 
limited  to  20  minutes. 
ADDIIESSE8:  Written  oomments,  oral 
statements,  requests  to  speak  at  the 
hearing  and  requests  for  speaker  lists 
are  to  be  submitted  to  U.S.  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy.  CE-43.1. 

Hearings  and  Dockets,  Energy 
Conservation  Program  for  Consumer 
Products,  Docket  No.  CE-RM-88-101, 
Room  6B-025,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20583,  (202)  586-9320. 

The  hearing  will  be  held  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-245. 1000 
Independence  Avenue,  SW., 
Washington,  DC. 

Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  at  the  DOE  Freedom  of 
Information  Reading  Room,  U.S. 
Department  of  Energy,  Forrestal 
Building.  Room  1E^190. 1000 
Independence  Avenue.  SW., 
Washington.  DC  20585.  (202)  586-6020. 
between  the  hours  of  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  section  V,  "Public 
Comment  Procedures,"  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  McCabe.  US.  Departinent  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Forrestal  Building, 
Mail  Station  CE-132, 1000 
Independence  Avemie.  SW.. 
Washington,  DC  20585,  (202)  586-9127. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Forrestal  Building.  Mail  Station  GC- 
12, 1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9507. 

U.S.  Department  of  Energy,  CE-43.1, 
Docket  No.  CE-RM-88-101.  Forrestal 
Building.  Room  6B-025, 1000 


Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-9320. 
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I.  Introduction 

a.  Authority 

Part  B  of  Tide  III  of  tiie  Energy  Policy 
and  Conservation  Act  (EPCA),  Pub.  L. 
94-163,  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA).  Pub.  L  95-«19,  by  tiie  National 
Appliance  Energy  Conservation  Act 
(NAECA).  Pub.  L.  100-12,  and  by  the 
National  AppHance  Energy 


Federal  Register  /  Vol.  54.  No.  152  /  Wednesday,  August  9,  1989  /  Proposed  Rules  82745 


Conservation  Amendments  of  1988 
(NAECA  1988),  Pub.  L  100-357. »  created 
the  Energy  Conservation  Program  for 
Consumer  Products  other  than 
Automobiles.  The  consumer  products 
subject  to  this  program  (often  referred  to 
hereafter  as  "covered  products")  are: 
refrigerators,  refrigerator-freezers  and 
freezers;  dishwashers;  clothes  dryers; 
water  heaters;  central  air  conditioners 
and  central  air  conditioning  heat  pumps; 
furnaces;  direct  heating  equipment; 
television  sets;  kitchen  ranges  and 
ovens;  clothes  washers;  room  air 
conditioners;  fluorescent  lamp  ballasts; 
and  pool  heaters;  as  well  as  any  other 
consumer  product  classified  by  the 
Secretary  of  Energy.  Section  322.  To 
date,  the  Secretary  has  not  so  classified 
any  additional  products. 

Under  the  Act,  the  program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  mandatory  energy 
conservation  standards.  The 
Department  of  Energy  (DOE  or 
Department),  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology  (NIST).  is  required  to  amend 
or  establish  new  test  procedures  as 
appropriate  for  each  of  the  covered 
products.  Section  323.  The  purpose  of 
the  test  procedures  is  to  provide  for  test 
results  that  reflect  the  energy  efficiency, 
energy  use.  or  estimated  annual 
operating  costs  of  each  of  the  covered 
products.  Section  323(b)(3).  A  test 
procedure  is  not  required  if  DOE 
determines  by  rule  that  one  cannot  be 
developed.  Section  323(d)(1).  One 
hundred  and  eighty  days  after  a  test 
procedure  for  a  product  is  adopted,  no 
manufacturer  may  represent  the  energy 
consumption  of.  or  the  cost  of  energy 
consumed  by  the  product  except  as 
reflected  in  a  test  conducted  according 
to  the  DOE  test  procedure.  Section 
323(c)(2). 

The  Federal  Trade  Commission  (FTC) 
is  required  by  the  Act  to  prescribe  rules 
governing  the  labeling  of  covered 
products  for  which  test  procedures  have 
been  prescribed  by  DOE.  Section  324(a]. 
These  rules  are  to  require  that  each 
particular  model  of  a  covered  product 
bear  a  label  that  indicates  its  annual 
operating  cost  and  the  range  of 
estimated  annual  operating  costs  for 
other  models  of  that  product.  Section 
324(c)(1).  Disclosure  of  estimated 
operating  cost  is  not  required  under 
section  324  if  the  FTC  determines  that 
such  disclosure  is  not  likely  to  assist 


>  Part  B  of  Tide  III  of  EPCA.  ai  amended  by 
NECPA.  NAECA  and  NAECA  1988,  is  referred  to  in 
this  notice  as  the  "Act."  Part  B  of  Title  Ili  ii  codified 
at  42  U.S.C.  0291  et  seq.  Part  B  of  Title  HI  of  EPCA. 
a  a  amended  bf  NECPA  only,  is  referred  to  in  this 
notice  a*  NECPA. 


consiuners  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  In  such  a  case,  FTC  must 
require  a  different  useful  measure  of 
energy  consumption.  Section  324(c).  At 
the  present  time  there  are  FTC  rules 
requiring  labels  for  the  following 
products;  room  air  conditioners, 
furnaces,  clothes  washers,  dishwashers, 
water  heaters,  freezers,  refrigerators  and 
refrigerator-freezers,  and  central  air 
con(fitioners.  44  FR  66475,  November  19, 
1979.  and  52  FR  46888,  December  la 
1987. 

For  each  of  12  of  the  covered 
products,  the  Act  prescribes  an  initial 
Federal  energy  conservation  standard. 
Section  325  (bHh).  The  Act  establishes 
effective  dates  for  the  standards  in  1988, 
1990, 1992  or  1993,  depending  on  the 
product,  and  specifies  that  the  standards 
are  to  be  reviewed  by  the  Department 
within  three  to  ten  years,  also  depending 
on  the  product.  Section  325  (b)-(h).  After 
the  specified  three-  to  ten-year  period, 
DOE  may  promulgate  new  standards  for 
each  product;  however,  the  Secretary 
may  not  prescribe  any  amended 
standard  which  increases  the  maximum 
allowable  energy  use,  or  decreases  the 
minimum  required  energy  efficiency,  of 
a  covered  product.  Section  325(1)(1).  The 
Department's  current  review  of 
standards  is  for  dishwashers,  clothes 
washers,  tuid  clothes  dryers. 

Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified. 
Section  325(1)(2)(A). 

Section  325(l)(2)(B)(i)  provides  that 
before  DOE  determines  whether  a 
standard  is  economically  justified,  it 
must  first  solicit  commeuts  on  a 
proposed  standiud.  After  reviewing 
comments  on  the  proposal,  DOE  must 
then  determine  that  the  benefits  of  the 
standard  exceed  its  burdens,  based,  to 
the  greatest  extent  practicable,  on  a 
weighing  of  the  following  seven  factors: 

(1)  The  economic  impact  of  the 
standard  on  the  manufacturers  and  on 
the  consumers  of  the  products  subject  to 
such  standard; 

(2)  The  savings  in  operating  costs 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price  of,  or  in  the  initial  charges  for,  or 
maintenance  expenses  of  the  covered 
products  which  are  likely  to  result 
directly  from  the  imposition  of  the 
standard; 

(3)  The  total  projected  amount  of 
energy  savings  likely  to  result  directly 
from  the  imposition  of  the  standard; 


(4)  Any  lessening  of  the  utiUty  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of  the 
standard; 

(5)  The  impact  of  any  lessening  of 
competition,  determined  in  writing  by 
the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conservation;  and 

(7)  Other  factors  the  Secretary 
considers  relevant. 

In  addition,  the  Act  specifies  criteria  for 
petitions  to  DOE  in  regard  to 
amendments  to  standards.  Section 
325(k).  Under  the  Act,  any  person  may 
petition  the  Department  to  conduct  a 
rulemaking  to  amend  a  Federal  energy 
conservation  standard  for  any  covered 
product.  Section  325(k)(l).  The 
Department  must  grant  such  a  petition  if 
it  determines  that  an  amended  standard 
will  result  in  significant  conservation  of 
energy,  is  technologically  feasible  and  is 
cost-effective.  Section  325{k)(2). 

Sections  325(k)(3)  (A)  and  (B)  stipulate 
that  in  no  case  may  an  amended 
standard  apply  to  products 
manufactured  within  three  years  or  five 
years,  depending  on  the  product,  after 
publication  of  the  final  rule  establishing 
a  standard. 

Prior  to  proposing  a  new  or  amended 
standard,  DOE  is  required  to  publish  an 
advance  notice  of  proposed  rulemaking 
which  specifies  the  type  (or  class)  of 
covered  product  to  which  the  rule  may 
apply  and  which  provides  a  eO-day 
period  during  which  interested  persons 
may  submit  written  comments.  Section 
325(m)(l)  (A)  and  (B). 

Section  326  of  the  Act  authorizes  the 
Secretary  to  require  manufacturers  to 
submit  information  or  reports  to  assure 
that  each  covered  product  to  which  a 
standard  applies  meets  the  required 
energy  efficiency  level.  The  Act  also 
specifies  that  in  determining  information 
requirements,  DOE  consider  existing 
sources  of  information,  including 
nationally  recognized  trade  association 
certification  programs.  Section  326(d). 

Enforcement-related  provisions  of  the 
Act  provide  for  (1)  DOE  to  prescribe 
rules  requiring  manufacturers  to  allow 
the  Department  to  observe  testing  and 
inspect  results  of  testing  conducted  by 
the  manufacturer  (section  326(b)(5]);  (2) 
manufacturers  to  supply  to  DOE  a 
reasonable  number  of  products  for 
testing  purposes  (section  326(b)(3));  (3) 
manufacturers  to  submit  information  or 
reports  necessary  to  ensure  compliance 
(section  326(d]);  and  (4)  injunctive  relief 
against  any  prohibited  act.  including 
distribution  of  noncomplying  products 
(section  334). 
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b.  Background 

NECPA  required  DOE  to  establish 
mandatory  energy  efficiency  standards 
for  each  of  13  covered  products.*  These 
standards  were  to  be  designed  to 
achieve  the  maximiun  improvement  in 
energy  efficiency  that  was 
technologically  feasible  and 
economically  Justified. 

NECPA  provided,  however,  that  no 
standard  for  a  product  be  established  if 
there  were  no  test  procedure  for  the 
product,  or  if  DOE  determined  by  rule 
either  that  a  standard  would  not  result 
in  significant  conservation  of  energy,  or 
that  a  standard  was  not  technologically 
feasible  or  economically  justified.  In 
determining  whether  a  standard  was 
economically  justified,  the  Department 
was  directed  to  determine  whether  the 
benefits  of  the  standard  exceeded  its 
burdens  by  weighing  the  seven  factors 
discussed  above. 

NECPA  specified  the  priorities  and 
procedures  to  be  followed  in  adopting 
efficiency  standards.  Nine  of  the  13 
covered  products  were  given  priority. 
These  nine  products  were:  refrigerators 
and  refrigerator-freezers;  freezers; 
clothes  (fryers;  water  heaters;  room  air 
conditioners;  home  heating  equipment 
not  including  furnaces;  kitchen  ranges 
and  ovens;  cenfral  afr  conditioners;  and 
furnaces. 

The  Department  published  an 
advance  notice  of  proposed  rulemaking 
for  the  nine  priority  products  on  January 
2, 1979. 44  FR  20.  On  December  13, 1979, 
DOE  published  an  advance  notice  of 
proposed  rulemaking  for  dishwashers; 
television  sets;  clothes  washers;  and 
humidifiers  and  dehumidifiers.  44  FR 
72276.  An  advance  notice  for  central  air 
conditioners  (heat  pumps)  was 
published  on  January  23, 1980. 45  FR 
5602. 

After  receiving  comments  on  the 
January  2, 1979,  advance  notice,  DOE 
pubUshed,  on  June  30, 1980,  its  first 
proposed  rulemaking  for  the  nine 
products.  45  FR  43976.  (Hereafter 
referred  to  as  the  June  1980  proposal.) 
This  NOPR  set  forth  DOE's  proposal 
concerning  energy  efficiency  standards 
for  the  covered  products.  It  also 
proposed  comprehensive,  requirements 
for  certification  and  enforcement  of  the 
standards,  procedures  for  processing 
petitions  by  States  that  sought 
exemption  for  regulations  subject  to  the 


'  Tlia  coiuunwr  product*  covered  by  NECPA 
include:  refrlgeraton  and  Kfrigerator-freezers; 
freessTK  dlthwaiherK  clothe*  dryers;  water  heaters; 
room  air  conditionen;  home  heating  equipment  not 
including  furnaces;  television  sets;  kitchen  ranges 
and  ovens;  clothes  washers;  humidifiers  and 
dehumidifiers;  central  air  conditioners;  and 
furnaces. 


general  preemption  requirements  of 
NECPA,  and  small  business  exemptions. 

On  April  2, 1982,  DOE  issued  a  further 
notice  of  proposed  rulemaking  with 
respect  to  the  nine  priority  products.  47 
FR  14424.  (Hereafter  referred  to  as  the 
April  1982  proposal).  With  respect  to 
eight  of  the  products,  DOE  proposed  to 
make  a  determination  that  a  standard 
would  not  result  in  si^iificant 
conservation  of  energy  and  would  not 
be  economically  justified.'  The  April 
1982  proposal  also  proposed  rules 
governing  petitions  to  DOE  both  by 
States  to  obtain  exemption  from 
preemption  of  State  or  local  energy 
efHciency  standards,  as  well  as  by 
manufacturers  to  obtain  preemption  of 
State  or  local  standards. 

On  December  22, 1962,  DOE  published 
a  final  rule  in  which  the  Department 
determined  that  efficiency  standards 
were  not  warranted  for  clothes  dryers 
and  kitchen  ranges  and  ovens.  47  FR 
57198.  (Hereafter  referred  to  as  the 
December  1982  final  r»le.)  At  that  time, 
DOE  also  adopted  final  procedures  by 
which  States  might  obtain  exemption  for 
State  or  local  efficiency  standards  from 
Federal  preemption,  and  by  which 
manufacturers  might  obtain  preemption 
of  a  State  or  local  standard  not 
otherwise  preempted. 

On  August  30, 1983,  DOE  published  a 
final  rule  with  respect  to  the  remaining 
six  covered  products:  refrigerators  and 
refrigerator-freezers,  freezers,  water 
heaters,  furnaces,  room  air  conditioners 
and  central  air  conditkmers.  48  FR 
39376.  (Hereafter  referred  to  as  the 
August  1983  final  rule.)  For  each  of  the 
six  products  covered  by  the  August  1983 
final  rule,  except  centtal  air 
conditioners,  DOE  determined  that  an 
energy  efficiency  standard  wotild  not 
result  in  significant  conservation  of 
energy  and  would  not  be  economically 
justified.  With  respect  to  central  air 
conditioners,  DOE  found  that  an  energy 
efficiency  standard  would  result  in 
significant  conservation  of  energy,  but 
would  not  be  economically  justified. 

On  April  1, 1985,  DOE  published  a 
proposed  rule  with  respect  to  four 
covered  products:  dishwashers, 
television  sets,  clothes  washers  and 
humidifiers  and  dehumidifiers.  50  FR 
12966.  (Hereafter  referred  to  as  the  April 
1985  proposal).  For  each  of  the  four 
products  covered  by  the  April  1985 
proposal,  DOE  proposed  that  an  energy 
efficiency  standard  would  not  be 


*  The  April  1982  proposal  did  not  propose  any 
rule  with  respect  to  the  product  type  "home  heating 
equipment,  not  including  funaces,"  or  with  respect 
to  that  class  of  the  product  water  heaters  made  up 
of  heat  pump  water  heaters,  or  with  respect  to  those 
classes  of  the  product  central  air  conditioners  that 
are  heat  pumps. 


economically  justified  and  would  not 
result  in  a  significant  conservation  of 
energy. 

During  1983,  DOE's  Deoember  1982 
and  August  1983  final  rules  were 
challenged  in  a  lawsuit  brought  by  the 
Natural  Resources  Defense  Council 
(NRDC)  and  others  against  the 
Department.  On  July  16, 1985,  the  U.S. 
Court  of  Appeals  set  aside  DOE's 
December  1982  and  August  1983  final 
rules.  NRDC  v.  Henringtoo,  708  F.2d  1355 
(D.C.  Cir.  1985). 

Consequently,  on  March  5, 1986,  DOE 
published  notices  in  the  FMeral  Register 
removing  the  December  1982  and  August 
1983  final  rules  and  withcfrawing  the 
April  1985  proposal.  51  FR  7549  and  51 
FR  7582. 

The  National  Appliance  Energy 
Conservation  Act,  which  became  law  on 
March  17, 1987,  amended  EPCA  in  part 
by:  redefining  "covered  products" 
(specifically,  refrigerators,  refiigerator- 
freezers,  and  freezers  were  combined 
into  one  product  type  from  two; 
humidifiers  and  dehiunidifiers  were 
deleted;  and  pool  heaters  were  added); 
establishing  Federal  energy 
conservation  standards  for  11  of  the  12 
covered  products;  and  creating  a 
schedule,  according  to  which  each 
standard  is  to  be  reviewed  to  determine 
if  an  amended  standard  is  requfred. 

The  National  Appliance  Energy 
Conservation  Amendments  of  1988, 
which  became  law  on  June  28, 1988, 
established  Federal  energy  conservation 
standards  for  fiuorescentlamp  ballasts. 
These  amendments  also  created  a 
review  schedule  for  DOE  to  determine  if 
an  amended  standard  for  fluorescent 
lamp  ballasts  is  required. 

As  directed  by  the  Act,  DOE 
published  an  advance  notice  of 
proposed  rulemaking,  with  a  60-day 
comment  period  that  ended  July  18, 1988. 
53  FR  17712,  May  18, 1988.  (Hereafter 
referred  to  as  the  advanct  notice).  The 
advance  notice  presented  the  product 
classes  that  DOE  planned  to  analyze, 
and  provided  a  detailed  discussion  of 
the  analytical  methodology  and 
analytical  models  that  tha  Department 
expected  to  use  in  performing  the 
analysis  to  support  this  rulemaking.  The 
Department  invited  comments  and  data 
on  the  accuracy  and  feasibility  of  the 
plaimed  methodology  and  encouraged 
interested  persons  to  recommend 
improvements  or  altemadves  to  DOE's 
approach.  The  comments  in  response  to 
the  advance  notice  are  addressed  in 
sections  II  and  III  of  this  notice. 

II.  General  Discussion 

As  stated  above,  NAEGA  requires 
DOE  to  determine  if  the  legislated 
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standards  for  dishwashers,  clothes 
washers,  and  clothes  dryers  should  be 
amended. 

The  Act  prohibits  DOE  ft^m 
promulgating  a  standard  for  a  product  if: 
(1)  There  is  no  test  procedure  for  the 
product  (except  in  the  case  of  clothes 
washers,  clothes  dryers,  dishwashers, 
and  kitchen  ranges  and  ovens),  (2)  a 
standard  is  not  technologically  feasible, 
(3)  DOE  determines  that  a  standard 
would  not  be  economically  justified,  (4) 
if  a  standard  would  not  result  in  a 
significant  conservation  of  energy  or  (5) 
if  the  Secretary  has  made  a  finding  that 
such  a  standard  will  likely  result  in  the 
unavailability  of  currently  available 
performance  characteristics.  To  meastu-e 
possible  energy  savings  and  economic 
justification,  DOE  analyzed  several 
possible  standard  levels  for  each 
product  type.  Furthermore,  the  Act 
stipulates  that  any  adjustment  of  a 
standard  may  only  be  toward  more 
stringent  levels.  With  respect  to  each 
appliance,  DOE  analyzed  various 
specific  design  options,  including 
prototypes.  A  prototype  can  be  either  an 
individual  component,  e.g.,  an  improved 
food  filter,  or  a  complete  assembly  with 
the  design  option  installed,  e.g.,  heat 
ptunp  clothes  dryers.  While  a  prototype 
design  may  be  technologically  feasible 
as  an  individual  component  or  as  part  of 
a  bread-board  *  assembly,  it  does  not 
necessarily  follow  that  techniques  have 
been  developed  for  mass  production  of 
the  prototype  design. 

a.  Test  Procedures 

For  each  product  discussed  in  today's 
proposed  rulemaking  there  is  an 
applicable  DOE  test  procedure  to 
evaluate  its  energy  efficiency. 

b.  Technological  Feasibility 

1.  General.  For  those  products  and 
classes  of  products  discussed  in  today's 
notice,  DOE  believes  that  the  efficiency 
levels  analyzed,  while  not  necessarily  in 
production,  are  technologically  possible. 
The  technological  feasibility  of  the 
design  options  is  addressed  in  the 
product  specific  discussion.  DOE's 
criteria  for  evaluating  design  options  for 
technological  feasibility  are  that  the 
design  options  are  already  in  use  by  the 
respective  industry  or  that  research  has 
progressed  to  the  likely  development  of 
a  prototype. 

One  comment  on  the  advance  notice 
addressed  the  subject  of  technological 
feasibility.  Whirlpool  Corporation 
(Whirlpool)  contended  that  a  design 
option  is  not  technologically  feasible 


tmless  it  is  acceptable  to  the  consumer 
and  commercially  workable.  (Whirlpool, 
No.  1,  at  17].'  DOE  considers  a  design 
option  to  be  technologicdly  feasible,  if, 
based  on  the  Department's  analysis, 
DOE  believes  it  is  capable  of  being 
carried  out. 

2.  Maximum  Technologically  Feasible 
Levels.  The  Act  requires  that  in 
considering  any  new  or  amended 
standards,  the  Department  must 
consider  those  that  "shall  be  designed  to 
achieve  the  maximum  improvement  in 
energy  efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified."  (Section  325 
(1)(2)(A)).  Accordingly,  for  each  class  of 
product  imder  consideration  in  this 
rulemaking,  a  maximum  technologically 
feasible  design  option  was  identified. 
This  is  the  most  efficient  model  of  a 
class  for  which  at  least  a  prototype 
exists.  In  comments  on  the  advance 
notice,  Whirlpool  and  the  Association  of 
Home  AppUance  Manufacturers 
(AHAM)  stated  that  any  determination 
of  maximum  technological  feasibility 
include  only  those  options  that  are 
"commercially  workable."  (AHAM,  No. 
5  at  7;  Whfrlpool,  No.  1.  at  17).  While  the 
Department  will  consider  the 
commercial  workability  "of  a  maximum 
technologically  feasible"  design  in  the 
economic  justification  analysis,  such  a 
consideration  is  not  relevant  in 
determining  the  maximiun 
technologically  feasible  design,  which  is 
largely  an  engineering  determination. 
DOE  considers  a  design  option  to  be 
technologically  feasible,  if,  based  on  the 
Department's  analysis,  DOE  believes  it 
is  capable  of  being  carried  out. 

A  complete  discussion  of  each 
maximiun  technologically  feasible  level, 
and  the  design  options  included  in  each, 
is  foimd  in  the  Engineering  Analysis. 
See  Technical  Support  Document, 
Chapter  3,  specifically  sections  3.2.5, 
3.3.5,  and  3.4.5.  These  are  presented  in 
Table  2-1,  below. 

Table  2-1— Maximum  Technologicauy 
Feasible  Levels 


Products  and  product  classes 


115V.... 


Dishwashers: 

Compact.  115V.. 

Standard.  115V.. 

Standard  water 
Clothes  washers: 

Top  loading,  compact ' 

Top  loading,  standard  capac- 
ity*. 

Top  loading,  large  capacity  * 


Unit  energy 
consumption 


525  kWh/yr. 

742  kWh/yr. 
704.5  kWh/yr. 

576  kWh/yr. 

743  kWh/yr. 

1.010  kWh/yr. 


Table  2-1— Maximum  TECHNOLOGiCAaY 
Feasible  Levels— Continued 


Products  and  product  dassas 

Unit  enemy 

Clothes  dryers: 

Compact,  electnc.  110V  « 

Compact,  electric,  240V  «....„ 

StaiKlard  eleciric  * — 

Electric  heat  pump » „ 

Gas* 

347kWh/yr. 
384kWh/yr. 
SSSkWh/yr. 
336  KWh/yr 
StwidMd 
3.27/MMBtu/yr. 

kWh/yr.= 
MMBtu/yr. 


hours  par  year 
tsnoin  vwmNi  unRi  pvr 


'C^MClty  equals  1.45  IL* 

*Ci«)«cityaquM2.4fL* 

*  CapM:ity  equtfs  3.0  fl* 

« Capacity  equals  3.45  ft* 

*  Capacity  equals  5.9  fL* 

*  a  bread-board  unit  is  an  experimental 
arrangement  of  the  design  made  to  test  its 
feasibility. 


*  Comments  on  the  advance  notice  have  been 
assigned  docket  numlier*  and  have  been  numbered 
consecutively. 


DOE  proposes  that  the  maximiun 
technologically  feasible  level  is  one  that 
can  be  carried  out  by  the  addition  of 
design  options,  both  commercially 
feasible  and  prototypes,  to  the  baseline 
imits  without  affecting  the  product's 
utility.  DOE  believes  that  there  are  no 
products  available  with  the  same  utility 
and  capacity  that  are  more  efficient  than 
the  maximiun  technological  level. 

Each  maximum  technologically 
feasible  level  was  evaluated  to 
determine  if  it  would  be  economically 
justified  at  the  time  of  the  effective  date 
of  the  standard.  Standards  that  have 
unacceptable  impacts  on  consumers  or 
manufacturers  or  result  in  the  changing 
of  the  utility  of  the  product  were 
rejected. 

DOE  provided  lists  of  design  options 
for  the  engineering  analysis  in  the 
advance  notice.  "The  comments  on  these 
design  options  resulted  in  more  detailed 
design  options  for  DOE  review.  DOE  has 
considered  these  suggestions  and  has 
addressed  them  in  the  product  specific 
discussions  in  this  notice. 

The  analysis  process  is  described 
fully  in  the  Technical  Support 
Document.  Computer  models  and 
manufacturers'  data  were  used  to 
predict  improvements  in  product 
efficiencies  and  the  costs  associated 
with  these  improvements. 

The  Engineering  Analysis  addresses 
two  statutory  requirements.  The  first 
requirement  is  the  Department's 
evaluation  of  the  maximum 
improvements  in  energy  efficiency  that 
are  technologicaUy  feasible.  The  second 
requirement  relates  to  the  lessening  of 
utility  to  the  consumer  of  any  of  the 
covered  products  due  to  the  imposition 
of  standtuds.  Hie  Engineering  Analysis 
also  provides  information  on  efficiencies 
and  manufacturing  costs  to  other 
sections  of  the  overall  analysis.  The 
product  specific  sections  of  this  notice 
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include  the  method  of  analysis  for  each 
product 

c.  Energy  Savings 

1.  Determination  of  Savings.  The 
Department  forecasts  energy 
consumption  through  the  use  of  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  (LBL-REM). 
The  LBL-HEM  forecasts  energy 
consumption  over  the  period  of  analysis 
for  candidate  standards  and  the  base 
case.*  The  Department  quantified  the 
energy  savings  that  would  be 
attributable  to  a  standard  as  the 
difference  in  energy  consumption 
between  the  candidate  standard's  case 
and  the  base  case. 

The  LBL-REM  is  an  improvement  of 
the  Oak  Ridge  National  Laboratory 
Residential  Energy  End  Use  Model 
(ORNL  Model),  which  was  used  by  DOE 
in  previous  standards  rulemakings.  The 
LBL-REM  is  fully  explained  in  the 
Technical  Support  Document  Appendix 
B  to  that  document  addresses  the  LBL- 
REM  in  detail  The  LBL-REM  contains 
algorithms  to  project  average 
efficiencies,  usage  behavior,  and  market 
shares  for  each  product 

The  market  share  calculations 
contains  the  following  steps:  potential 
purchasers  may  purchase  any  competing 
technology  within  an  end-use.  or  none. 
For  clothes  washers  and  dishwashers, 
the  decision  to  purchase  or  not  is 
modeled,  and  the  fraction  of  the  total 
that  chooses  each  class.  e.g.,  standard 
115V,  standard  water  heating  115V,  etc., 
is  speciHed  exogenously.  For  clothes 
dryers,  the  decision  to  purchase  or  not 
and  the  choice  of  fuel  is  modeled,  and 
the  fraction  of  the  total  that  chooses 
each  class  is  specified  exogenously. 
Long-term  market  share  elasticities  have 
been  assumed  with  respect  to  equipment 
price,  operating  expense,  and  income. 
The  effects  of  standards  are  expected  to 
be  lower  operating  expense  and  higher 
equipment  price.  The  percentage 
changes  in  these  quantities  are  used, 
together  with  the  elasticities,  to 
determine  changes  in  maiket  share 
resulting  from  standards.  Higher 
equipment  prices  will  decrease  market 
shares,  while  lower  operating  expenses 
will  increase  market  shares.  The  net 
result  depends  on  the  standard  level 
selected,  and  associated  equipment 
prices  and  operating  expenses. 

The  LBL-REM  is  used  to  project 
residential  energy  use  over  the  relevant 
time  periods  for  these  three  products 
with  and  without  amended  standards. 
By  comparing  the  energy  consumption 


projection  at  alternative  standard  levels, 
or  NAECA's  1988  standards,  the 
Department  estimated  the  amount  of 
energy  projected  to  be  saved  during  the 
period  1993-2015.''  The  energy  saved  is 
expressed  in  Quads,  i.e.,  quadrillion 
Btu's.  With  respect  to  electricity,  the 
savings  are  quads  of  source  or  primary 
energy,  which  is  the  energy  necessary  to 
generate  and  transmit  electricity.  The 
Act  defines  "energy  uae"  as  the  quantity 
of  energy  directly  consumed  by  a 
consumer  product  at  point  of  use.  This  is 
generally  called  "site"  energy,  as 
opposed  to  "source"  energy.  There  are 
major  differences  between  these  types 
of  energy.  In  1967,  the  amount  of 
electrical  energy  consumed  at  the  site 
was  less  than  one-third  of  the  amount  of 
source  energy  that  was  required  to 
generate  and  transmit  the  site  electrical 
energy."  Therefore,  it  is  important  to 
identify  whether  the  electricity  involved 
is  site  or  source  energy. 

The  LBL-REM  projections  are 
dependent  on  many  assumptions. 
Among  the  most  important  are 
responsiveness  of  household  appUance 
purchases  to  changes  fai  eneigy  prices 
and  consumer  income,  future  energy 
prices,  future  levels  of  housing 
construction,  and  options  that  exist  for 
improving  the  energy  efficiency  of 
appliances.  As  is  the  case  with  any 
complicated  computer  model  simulation, 
the  validity  of  the  outputs  is  critically 
dependent  on  the  inputs. 

Comments  that  DOB  received 
questioned  several  of  the  assumptions    ' 
diat  were  described  in  the  advance 
notice.  These  included  the  following: 

Rebound  Effect  ) 

In  the  analysis,  the  Department 
assumed  that  greater  efficiency  in  these 
three  product  types  would  not  cause 
them  to  be  used  more  intensively 
because  of  the  efficiency  improvements. 
Therefore,  in  estimating  energy  savings 
from  different  standard  levels  for 
dishwashers,  clothes  washers,  and 
clothes  dryers,  the  Department  did  not 
use  a  rebound  effect.  The  Department 
has  no  data  indicating  that  changes  in 
either  energy  prices  or  efficiency  will 


■  The  Imm  cut  far  thmt  iktm  pitMfocto 
rapmali  NABCA'a  ISSS  ■mdaidi.  which  art 
design  tUndards  only. 


'  LBL-REM  was  programited  to  analyze  a  lingle 
standard  level  or  alternative  levels,  over  the  entire 
period.  That  is.  the  fact  that  a  standard  might  be 
revised  during  subsequent  nilemakings  was  not 
considered  by  the  mode).  The  Department  believes 
that  it  is  not  possible  to  predct  what  result  sudi 
reviews  may  have,  and  therefore  it  would  be 
speculative  to  model  any  particular  result. 
Therefore,  for  purposes  of  tMs  rulemaking,  each 
standard  level  that  was  analyzed  was  proiecled  to 
have  been  in  place  from  the  time  of  implementation 
to  the  year  2015. 

*  Energy  Information  Adiginiatratioa.  Electric 
Power  Annual  1087,  Table*  15  and  82,  DOE/EIA- 
0348(87],  1987. 


cause  consumers  to  use  these  products 
any  differently. 

Discount  Rate 

The  Natural  Resources  Defense 
Council  (NRDC)  questioned  the 
Department's  use  of  consumer  discount 
rates  for  calculating  the  cost  of 
conserved  energy  and  suggested, 
instead,  that  DOE  use  a  discount  rate 
that  is  based  on  "real  financial 
markets."  (NRDC  No.  3,  at  9).  The 
Department  agrees,  and  notes  that  the 
discount  rate  that  was  used  in  this  and 
earlier  rulemakings  (seven  percent)  is 
based  on  "real  financial  markets."  * 

Since  a  dollar  in  the  future  is  worth 
less  than  a  dollar  today,  tkat  future 
dollar  must  be  discounted  to  determine 
its  value  today.  If  the  discoimt  mte 
chosen  is  too  high,  the  present  value  of 
future  dollars  will  be  understated.  Thus, 
higher  discount  rates  tend  to  preclude 
more  capital-intensive  candidate 
standard  levels.  Nevertheless,  the 
Department  does  not  believe  that  the 
seven  percent  rate  that  was  used  in  the 
analysis  is  artificially  high.  From  the 
business  perspective,  a  reasonable 
discount  rate  would  be  one  that 
represented  the  private  opportunity  cost 
of  capital  used  to  meet  any  appliance 
conservation  standard.  A  gauge  of  the 
private  opportimity  cost  of  capital  is  the 
most  profitable  alternative  use  of  that 
capital.  One  measure  of  that  cost  could 
be  the  prime  rate,  that  is,  the  interest 
rate  that  is  offered  by  lending 
institutions  to  their  most  dredit-worthy 
customers.  In  early  March  1989,  the 
prime  rate  was  11.5  percent.  If  such  a 
business  secured  a  loan  at  one  of  those 
rates  of  interest,  and  repaid  it  in  the 
1990-1995  time  period,  the  real  rate  of 
interest  would  be  6.5  percent.  This 
results  because  the  expected  annual  rate 
of  price  increases  in  that  time  period  is 
approximately  five  percent.  Most 
businesses,  however,  are  not  eligible  for 
loans  at  the  prime  rate  of  interest  so  the 
estimated  real  rate  of  interest  for  these 
firms  would  probably  be  slightly  higher. 

Similarly,  from  the  consumer 
perspective,  one  approach  to  selecting 
an  appropriate  discount  rate  is  to  look  at 
the  interest  payable  on  a  consumer  loan 
and  depreciate  that  interest  by  the 
inflation  rate.  If  a  consumer  secures  a 
loan  at  12  percent  interest  and  repays  it 
in  the  1990-1995  time  period,  the  real 
rate  of  interest  will  be  seven  percent. 
Thus,  DOE  believes  that  from  both  the 
business  and  consumer  perspectives,  a 


*  DOE  in  the  calculation  of  life>«yde  coat  and  net 
present  value,  discounted  the  value  of  energy;  the 
Department  did  not  discount  othfr  i 
energy  and  emissions. 
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seven  percent  discount  rate  is 
reasonable. 

On  the  other  hand,  it  may  not  be 
reasonable  to  require  consumers  to 
make  an  investment  where  there  are 
inherent  risks.  For  example,  if 
consumers  perceive  a  risk  because  of 
the  uncertainty  of  energy  prices  and 
reliability  and  longevity  of  the 
equipment,  they  would  require  a  greater 
return  on  their  investment,  i.e..  a  higher 
discount  rate.  It  has  been  argued  that 
the  discount  rate  should  be  as  high  as  15 
percent.  Dubin  and  McFadden,  "An 
Econometric  Analysis  of  Residential 
Electric  Appliance  Holdings  and 
Consumption,"  Econometrica  March 
1984,  pp.  345-361.  DOE  requests 
comments  on  the  approach  taken  to 
select  an  appropriate  disccunt  rate, 
alternative  approaches,  and  the 
consumer  and  business  risks  to  be 
considered. 

Several  of  the  inputs,  e.g.,  energy  and 
equipment  prices,  were  tested  in 
sensitivity  analyses  to  determine  the 
effects  of  varying  certain  assumptions 
on  the  results  of  the  analysis.  By  such 
sensitivity  analyses,  it  is  possible  to 
determine  those  inputs  where  changes, 
including  possible  errors,  are  meaningful 
to  the  model's  output  and  those  inputs 
for  which  changes  are  not  meaningful. 
See  Technical  Support  Document  §9  4.3 
and  5.4. 

The  savings  attributable  to  the 
different  standard  levels  are  identified 
for  each  product  in  section  III  of  this 
notice. 

Modeling 

Several  comments  offered  suggestions 
on  the  LBL-REM  modeling  efforts. 
NYSEO  critiqued  the  use  of  "old  data" 
in  LBL-REM  in  developing  the  baseline 
units  for  analysis,  and  contended  that 
use  of  such  old  data  could 
underestimate  the  impact  that  increased 
efficiency  standards  could  have  on 
saving  energy,  (NYSEO,  No.  2  at  3). 

While  historical  data  were  used  as  a 
starting  point  for  the  analysis  of  these 
three  product  types,  all  of  the  data  bases 
were  updated  to  reflect  current  prices 
and  levels  of  efficiency  in  the 
marketplace.  Th^se  data  were  then  used 
to  calculate  armual  energy  consumption 
for  the  LBL-REM  and  life-cycle  cost 
(LCC)  analyses.  For  example,  in  the  LCC 
analysis,  DOE  used  both  the  cycles  of 
operation  and  the  more  recent  1986, 
I^octor  and  Gamble  (Part  5]  data  to 
calculate  the  life-cycle  cost.  This 
calculation  does  not  accoimt  for 
variability  in  consumer  usage  patterns, 
nor  does  it  reflect  any  changes  in  typical 
consumer  usage  behavior  since  the  test 
procedures  were  developed.  While  the 
adoption  of  out-of-date  usage  values 


may  affect  the  results  of  the  LBL-REM 
and  LCC  analysis,  DOE  is  not  certain  to 
what  extent  the  results  would  be 
affected  since,  for  example,  the  energy 
savings  and  net  present  value 
calculation  of  the  LBL-REM  would  use 
the  dated  usage  values  in  both  the  base 
case  and  standards  case. 

It  is  important  to  note  out  the 
difference  between  "baseline  unit"  and 
"base  case."  In  the  engineering  analysis, 
the  baseline  unit  for  each  product  class 
under  consideration  is  identified.  These 
are  units  that  are  representative  of  units 
that  are  expected  to  be  offered  for  sale 
in  the  beginning  year  of  the  analysis. '° 

Baseline  refers  only  to  the  engineering 
analysis  and  is  the  first  point  identified 
in  each  cost-efficiency  curve.  It  is  the 
product  to  which  design  options  are 
added  to  create  more  efficient  units.  On 
the  other  hand,  "base  case"  refers  to  the 
economic  analysis  forecast  with  only 
those  standards  mandated  by  the  Act. 

Two  comments  raised  issues  about 
the  Department's  modeling  of  utility 
impacts.  First  NYSEO  suggested  that 
utiUty  impacts  be  analyzed  for  smaller 
areas  in  order  to  capture  better  the 
differences  among  individual  power 
pools.  (NYSEO.  No.  2,  at  9),  While  the 
Department  agrees  with  this  point  in 
principle,  data  limitations  prevent  the 
implementation  of  this  suggestion. 

NYSEO  also  stated  that  inclusion  of 
all  planned  generating  facilities  as 
available  capacity  is  inappropriate, 
(NYSEO.  No.  2,  at  9-10),  The 
Department  notes  that  the  National 
Electricity  Reliability  Council  (NERC) 
forecast  assumed  that  certain  power 
plants,  e,g„  Shoreham  and  Seabrook, 
will  operate,  even  though  these  plants 
may  be  delayed,  cancelled,  or  shut 
down.  The  Department's  estimate  of 
capacity  benefits  is  conservative, 
because  cancelling  these  plants  would 
increase  the  reliability  benefits  of  the 
appliance  standards. 

On  another  point  NYSEO  contended 
that  the  Department  underestimates 
reliability  benefits  when  adequate 
reserve  margins  have  been  forecasted, 
(NYSEO,  No.  2,  at  10).  The  Department 
believes  that  such  benefits  could  be 
estimated  for  individual  utilities,  but  is 
unable  to  do  so  for  larger  regions. 

NSPC  also  contended  that  use  of  a 
combustion  turbine,  which  is  typically  a 
peak-load  generator,  in  estimating  the 
capacity  impact  measures  of  baseload 


appliances  undervalues  the  cost  of  new 
generating  capacity.  (NSPC,  Id.).  While 
there  are  several  alternative  methods  for 
valuing  capacity  impacts,  the 
Department's  utility  analysis  is  one  that 
has  been  adopted  by  many  utilities.  For 
more  detailed  explanations  of,  and 
justification  for,  Uie  valuation  of 
capacity  impacts,  see  Technical  Support 
Document,  chapter  8  and  Appendix  D. 

2.  Significance  of  Savings.  Under 
section  325(1)(3)(B)  of  the  Act  the 
Department  is  prohibited  from  adopting 
a  standard  for  a  product  if  that  standard 
would  not  result  in  significant  energy 
savings.  While  the  term  "significant" 
has  never  been  defined  precisely  in  the 
Act  the  Department  believes  that  a 
standard  level  option  need  not  meet  a 
threshold  level  of  energy  savings  to  be 
considered  a  significant  saver  of  enei^. 
The  U.S.  Court  of  Appeals.  NRDC  v, 
Herrington,  supra,  concluded  that 
Congressional  intent  in  using  the  word 
"significant"  was  to  mean  "non-trivial." 
Id.  at  30.  Thus,  DOE  believes  that  each 
candidate  standard  considered  results  in 
significant  energy  savings, 

d.  Rebuttable  Presumption 

NAECA  established  new  criteria  for 
determining  whether  a  standard  level  is 
economically  justified.  Section 
325(l)(2)(B)(iii)  states: 

If  the  Secretary  finds  that  the  additional 
cost  to  the  consumer  of  purchasing  a  product 
complying  with  an  energy  conservation 
standard  level  will  be  less  than  three  times 
the  value  of  the  energy  savings  during  the 
Hrst  year  that  the  consumer  will  receive  as  a 
result  of  the  standard,  as  calculated  under  the 
applicable  test  procedure,  there  shall  be  a 
rebuttable  presumption  that  such  standard 
level  is  economically  justified.  A 
determination  by  the  Secretary  that  such 
criterion  is  not  met  shall  not  be  taken  into 
consideration  in  the  Secretary's 
determination  of  whether  a  stamdard  is 
economically  justified. 

DOE  believes  this  provision  means 
that  if  the  added  price  of  an  appliance, 
caused  by  a  conservation  standard, 
would  repay  itself  to  the  consumer  in 
energy  savings  in  less  than  three  years, 
then  it  can  be  presumed  that  such 
standard  is  economically  justified.'* 
This  presumption  of  economic 
justification  can  be  rebutted  by  the 
seven  factors  of  economic  justification. 


"  The  baseline  units  are  those  with  estimated 
average  shipment-weighted  energy  factors  (SWETs) 
in  1987.  The  baseline  clothes  dryer  efficiencies  are 
estimated  from  very  limited  data,  while  the 
efficiencies  for  dishwashers  and  clothes  dryers  ate 
estimated  from  more  extensive  data  which  was 
available  because  these  products  are  covered  by  the 
FTC  labeling  program. 


*■  For  this  calculation,  the  Department  calculated 
cost-of-operation  based  on  the  DOE  test  procedure*. 
Therefore,  the  consumer  is  assumed  to  be  an 
"average"  consumer  a*  defined  by  the  DOE  test 
procedure*.  Consumers  that  use  the  products  let* 
than  the  test  procedure  asaume*  will  experience  a 
longer  payback  while  those  that  u*e  ttion  more  than 
the  teit  procedure  asaume*  will  have  a  ahorter 
payback. 
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e.  Economic  Justification 

As  noted  earlier,  section  325(l)(2)(B)(i] 
of  the  Act  provides  seven  factors  to  be 
evaluated  in  determining  whether  a 
conservation  standard  is  economically 
Justified. 

The  Association  of  Home  Appliance 
Manufacturers  (AHAM)  proposed  a 
methodology  that  the  E>epartment  could 
use  in  evaluating  candidate  standard 
amendments.  (AHAM,  No.  5,  at  11-12). 
Except  for  its  proposal  that  the 
maximum  technologically  feasible 
design  options  be  chosen  only  from 
those  that  are  "commercially  woricable," 
the  Department's  planned  methodology 
is  consistent  with  the  AHAM's  proposal. 

NRDC  suggested  that  the  Department 
rank  design  options  in  ascending  order 
of  cost  of  conserved  energy.  (NRDC,  No. 
3,  at  9).  The  Department,  with  one 
exception,  clothes  dry  automatic 
termination,  has  ranked  the  design 
options  in  ascending  order  of 
incremental  paybadc  period;  this  is 
equivalent  to  NRDC's  suggestion. 

NRDC  also  suggested  that  any  water 
savings  that  could  result  from  amended 
standards  be  included  in  the  cost- 
effectiveness,  environmental,  and 
economic  impact  analyses.  (NRDC,  No. 
3,  at  8).  The  Department  has  included 
estimates  not  only  of  the  potential  water 
savings  for  amended  standards,  but  also 
of  the  foregone  water  disposal  expenses 
that  such  water  savings  would  cause. 

1.  Economic  Impact  on  Manufacturers 
and  Consumers.  The  engineering 
analysis  identified  improvements  in 
efficiency  along  with  the  associated 
costs  to  manufacturers  for  each  class  of 
product.  For  each  design  option,  these 
costs  constitute  the  increased  per  unit 
cost  to  manufacturers  to  achieve  the 
indicated  energy  efficiency  levels. 
Manufacturer,  wholesaler,  and  retailer 
markups  will  result  in  a  consumer 
purchase  price  higher  than  the 
manufacturer  cost. 

To  assess  the  likely  impacts  of 
standards  on  manufacturers,  the 
Department  used  a  computer  model  that 
simulated  hypothetical  firms  in  the  three 
industries  under  consideration.  This 
model,  the  Lawrence  Beikeley 
Laboratory  Manufacturer  Impact  Model 
(LBL-MIM).  is  explained  fully  in  the 
Technical  Support  Document.  LBL-MIM 
provides  a  broad  array  of  outputs, 
including  shipments,  price,  revenue,  net 
income,  and  retum-on-equity  (ROE).  An 
"Output  Table"  lists  values  for  all  these 
outputs  in  the  base  case  and  in  each  of 
the  standards  cases  under 
consideration.  It  also  gives  a  range  for 
each  of  these  estimates.  A  "Sensitivity 
Chart"  shows  how  ROE  would  be 


affected  by  a  change  in  any  one  of  the 
model's  nine  control  variables. 

For  consumers,  a  measure  of 
economic  impact  is  the  life-cycle  cost  of 
a  product,  because  it  accounts  for  the 
increased  first  price,  any  increased 
maintenance  expenses,  and  the  reduced 
fuel  expenses  resulting  from  the 
product's  greater  efficiency.  Under 
section  325  of  the  Act,  life-cycle  cost 
analysis  is  a  separate  factor  to  be 
considered  in  determining  economic 
justification. 

2.  Life-Cycle  Costs  (LCC).  One 
measure  of  the  effect  of  proposed 
standards  on  consumers  is  Uie  change  in 
operating  expense  as  compared  to  the 
change  in  purchase  price,  both  resulting 
from  standards.  This  is  quantified  by  the 
difference  in  life-cycle  cost  (LCC) 
between  the  base  and  standards  case 
for  the  appliance  classes  analyzed.  The 
LCC  is  the  sum  of  the  purchase  price 
and  the  operating  expense,  including 
maintenance  expenditures,  discounted 
over  the  lifetime  of  tfie  appliance. 

The  LCC  is  calculated  at  the 
estimated  average  ^ciency  for  each 
class  in  the  year  standards  are  imposed 
using  consumer  discount  rates  of  five, 
seven,  and  10  perceot.  The  purchase 
price  is  based  on  the  factory  costs  in  the 
Engineering  Analysis  and  includes  a 
factory  markup  plus  a  distributor  and 
retailer  markup.  Energy  price  forecasts 
are  inputs  that  are  tsken  from  the  1987 
Annual  Energy  Outlook  of  the  Energy 
Information  Administration.  Appliance 
usage  inputs  are  taken  from  the  relevant 
test  procedures  and  recent  P  and  G  data. 
The  Department  seeks  comments  on  the 
input  to  the  LCC  analysis,  induding  the 
discount  rate  and  eneigy  price  forecasts. 

The  differences  in  life-cycle  costs 
between  the  base  case  and  various 
levels  of  standards  lor  dishwashers, 
clothes  washers,  and  clothes  dryers  are 
presented  in  Tables  6.1-6.3  of  the 
Technical  Support  Document  Tliese 
LCC's  are  calculated  at  a  seven  percent 
discount  rate;  a  higher  rate,  e.g.  10 
percent,  gives  a  smaller  difference, 
while  a  lower  rate,  e.g.,  five  percent, 
produces  a  greater  difference.  As 
discussed  above,  it  kas  been  argued  that 
discount  rates  as  high  as  15  percent 
should  be  used.  The  Department  did  not 
use  15  percent  in  the  LCC  analysis; 
however,  as  can  be  seen  in  the  various 
LCC  curves,  the  use  of  a  higher  discount 
rate  would  result  in  a  flatter  curve  with 
the  minimum  Ufe-cycle  cost  dropping, 
i.e.,  approaching  the  baseline  unit.  If  a 
higher  discount  rate  were  used,  e.g..  IS 
percent,  and  energy  prices  were  lower 
than  average,  the  minimum  life-cycle 
cost  point  could  be  fess  efficient  than 
the  baseline  units. 


When  the  LCC  numbers  are  plotted 
graphically  (on  the  Y  axis)  against  unit 
energy  consumption  (on  the  X  axis),  the 
data  generally  produce  a  curve  that  is 
concave  from  above  in  shape.  This 
means  that  at  first  the  LCC  curve  will 
decline  as  efficiency  improvements  are 
made,  will  reach  a  minimum  (which  may 
or  may  not  be  discrete),  and  tiien  rise. 
This  indicates  that  the  first  efficiency 
improvements  will  produce  energy 
savings,  the  value  of  which  will  more 
than  pay  for  the  design  change.  As 
efficiency  improvements  are  made,  it 
becomes  increasingly  costiy  to  save 
more  energy,  and,  eventually,  the  value 
of  the  energy  savings  will  not  cover  the 
expenditures  for  the  design 
improvements.  See  Technical  Support 
Document,  section  3.5. 

The  minimum  of  the  LCC  curve  was  of 
particular  interest  in  the  analysis.  The 
minimum  of  the  curve  represents  that 
level  of  efficiency  improvements  that 
maximizes  the  difference  between  the 
value  of  energy  saved  and  die  additional 
consumer  expenditures  for  the  relevant 
efficiency  improvements.  Therefore, 
design  options  that  corresponded  to  the 
minimum  point  were  of  special 
consideration  in  establishing  standard 
levels.  Efficiency  levels  exceeding  the 
LCC  minima  were  generally  rejected  as 
standards  as  not  being  economically 
justified.  At  efficiency  levels  beyond  the 
LCC  miruma.  the  incremental  firat  cost 
of  the  product  exceeds  the  value  of  the 
energy  savings  such  that  the  average 
consumer  does  not  realize  an 
incremental  benefit  from  the  investment 
beyond  the  LCC  minimsm. 

The  Department  conducted  a  net 
present  value  (NPV)  analysis  to  assess 
the  differential  economic  impacts  on 
consumers  that  would  occur  bom  the 
adoption  of  amended  standards  for 
these  three  products  compared  to  a  base 
case  with  no  change  in  the  NAECA- 
imposed  1988  standards.  See  Technical 
Support  Document,  Cheq)ter  5.  The  LBL- 
REM  calculates  the  total  expenditure  for 
each  product  (discounted  total  value  of 
energy  consumption  from  1993  through 
the  last  year  of  use  for  Aose  products 
purchased  through  the  year  2015).  plus 
the  total  discounted  expenses  for 
equipment  purchased  from  1993  through 
2015,  with  more  stringeat  standards  and 
with  NAECA 1988  standards.  The  NPV 
analysis  is  similar  to  the  LCC  analysis, 
in  that  the  greatest  NPV  should  occur  at 
the  standard  level  that  corresponds  to 
the  LCC  minimum  for  the  product.'*  The 


'*  The  net  present  value  (NW]  of  a  standard,  per 
appliance,  is  calculated  for  all  affected  appliances 
that  are  purchased  in  the  prai«ctlon  period,  while 
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NPV  for  each  product  at  the  different 
standard  levels  is  identified  in  section 
in  of  this  notice.  The  NPV  calculation,  is 
based  on  average  efficiency  from  P  and 
G  and  usage  values."  This  analysis 
does  not  take  into  account  variations  in 
appliance  usage  rates,  local  energy 
prices  and  consumer  energy  efficiency 
choices.  Instead,  the  model  assumes  that 
nationwide  average  appliance  usage 
rates,  energy  prices  and  efficiency  apply 
to  all  consumers  in  all  areas  of  die 
nation.  In  other  words,  it  assumes  that 
consumers  who  face  high  energy  prices 
or  expect  to  make  extensive  use  of  their 
appliances,  will,  on  average,  purchase 
the  same  distribution  of  appliance 
efficiencies  as  consumers  facing  low 
energy  prices  or  low  appliance  usage 
rates.  To  the  extent  that  individual 
consumer  decisions  are  influenced  by 
lucal  (rather  than  national  average) 
eneigy  prices  or  by  their  individual 
(rather  than  national  average]  usage 
rates,  the  model  could  yield  inaccurate 
results. 

If,  as  DOE  believes,  consumers  who 
face  below-average  energy  prices  are 
more  likely  to  purchase  less-efficient 
appliances,  then  the  analysis  is  likely  to 
understate  the  eneigy  savings  resulting 
from  standards  for  diese  consumers. 
Likewise,  for  tiiose  consumers  who 
would  purchase  more-efficient 
appliances,  the  analysis  would  overstate 
die  energy  savings  resulting  from 
standards.  If  the  consumers  who  live  in 
low-  and  high-energy  cost  areas  would 
purchase  less-efficient  and  more- 
efficient  appliances,  respectively,  then 
valuing  all  energy  savings  at  the 
national  average  energy  price  could 
overstate  the  value  of  energy  savings  to 
the  former  by  more  than  it  understates 
the  value  of  energy  savings  to  die  latter. 
Thus,  imder  these  circumstances,  die  net 
effect  of  assuming  a  national  average 
energy  price  would  be  to  overestimate 
the  total  value  of  energy  saved. 

Similarly,  if  consumers  who  live  in 
low-  and  high-eneigy  usage  areas  would 
purchase  less-efficient  and  more- 
efficient  appliances,  respectively,  then 
using  the  national  average  energy  usage 
rate  coidd  overstate  the  energy  savings 
to  the  former  by  more  than  it 
imderstates  the  energy  savings  to  the 
latter.  Thus,  under  these  circumstances, 
the  net  effect  of  assuming  a  national 
average  eneigy  usage  rates  could  be  to 


the  life-cycle  aaM  (LCC)  is  calculated  only  for  the 
lifetime  of  aa  appiiaaoe  that  ia  pwdiased  la  the  first 
year  of  the  ralevant  standard.  Tlurafora,  NPV  and 
LCC  estimates,  per  appliance,  nay  not  correlate 
exactly. 

>■  The  NPV  usage  valiNS  are  taken  iram  recent 
Proctar  aod  OmmUm  data,  while  the  LCC  us««e 
values  were  takaa  bam  bodi  the  DOE  test 
procedures  and  the  I^octor  and  Gamble  data. 


overestimate  the  total  amount  of  eneigy 
saved. 

In  eidier  case,  to  the  extent  that  the 
model  inaccivately  predicts  the  value 
and/ or  quantity  of  eneigy  savings,  then 
it  could  lead  to  an  inaccurate  estimate 
of  life-cycle  cost  savings  and  a  standard 
that  is  different  bom  the  optimal 
standards.  DOE  does  not  have  the  data 
to  determine  it  or  to  what  extent,  the 
NPV  calculations  are  affected  by  using 
average  energy  prices,  usage  rates  and 
efficiency.  DOE  requests  comments  on 
this  issue. 

Specifically,  DOE  requests  data  on  the 
effects  of  eneigy  prices  and  usage  rates 
on  consumer  eneigy  efficiency  choice. 
Such  data  could  indude  manufacturer 
warranty  and/or  registration  data  that 
includes  appliance  efficiency  and 
purchase  kication.  Similarly,  DOE  also 
requests  data  on  the  effect  of  eneigy 
efficiency  on' usage  rates.  DOE  also 
solicits  comments  on  the  likely 
improvements  to  the  analysis  that  would 
result  from  the  incorporation  of  sudi 
data  and,  in  the  absence  of  relevant 
data,  alternative  analytic  approaches  to 
capture  the  effect  of  these  variations. 

3.  Energy  Savings.  While  the 
significant  conservation  of  energy  is  a 
separate  statutory  requirement  for 
imposing  an  energy  conservation 
standard,  the  Act  requires  DOE,  in 
determining  the  economic  justification 
of  a  standard,  to  consider  the  total 
projected  savings  that  are  expected  to 
result  direcdy  bom  revised  standards. 
DOE  used  die  LBLr4i£M  results, 
discussed  eariier,  in  its  consideration  of 
total  projected  savings.  The  savings  for 
the  three  products  are  provided  in 
section  in  of  this  notice. 

4.  Lessening  of  Utility  or  Performance 
of  Products,  "niis  factor  canrmot  be 
quantified.  Whirlpool  and  AHAM  both 
urged  that  the  Department  not  establish 
any  amended  standards  that  could 
lessen  the  utility  of  the  affected  product 
to  the  oonsiuner.  (Whirlpool,  No.  1,  at  16; 
AHAM,  No.  5,  at  8).  The  Department 
believes  that  it  has  met  this  concern  by 
a  careful  selection  of  product  classes,  as 
discussed  below. 

In  establishing  classes  of  products 
and  design  options,  the  Department  tried 
to  eliminate  any  degradation  of  utility  or 
performance  in  the  three  products  under 
consideration  in  this  rulemaking.  That 
is,  to  the  extent  that  comments  or  DOE's 
own  research  indicated  that  a  product 
included  a  utility  or  performance-related 
feature  that  affected  energy  efficiency,  a 
separate  class  with  a  different  efficiency 
standard  was  created  for  that  product. 
In  this  way  the  Department  attempted  to 
minimize  die  impact  of  this  factor  as  a 


result  of  the  standards  that  were 
analyzed. 

5.  Impact  of  Lessening  of  Competition. 
It  is  important  to  note  that  this  factor 
has  two  parts;  on  the  one  hand,  it 
assumes  that  there  could  be  some 
lessening  of  competition  as  a  result  of 
standards;  and.  on  the  other  hand,  it 
directs  the  Attorney  General  to  gauge 
the  impact,  if  any,  of  diat  effect 

In  order  to,  assist  the  Attorney 
General  in  making  such  a  determination, 
the  Department  stiidied  the  affected 
appliance  industries  to  determine  their 
existing  cone  ntrations,  levels  of 
competitiveness,  and  finudal 
performances.  This  infonnation  will  be 
sent  to  the  Attorney  General.  See 
Technical  Support  Document  Chapter  7. 
The  Department  has  also  provided  the 
Attorney  General  with  copies  of  this 
notice  and  die  Technical  Support 
Document  for  his  review. 

6.  Need  of  the  Nation  to  Conserve 
Energy.  One  measure  of  the  need  of  the 
Nation  to  conserve  eneigy  is  the 
country's  reliance  on  eneigy  in  the  form 
of  oil,  especially  imported  oil.  This  was 
documented  in  1987  in  a  DOE  report 
[Energy  Security:  A  Report  to  The 
President  of  The  United  States. 
Washington,  D.C.:  U.S.  Department  of 
Energy,  March  1987).  In  that  report  U.S. 
energy  security  essentially  was 
considered  to  be  a  function  of  free  oil 
markets.  Tlie  three  products  being 
considered  in  this  rulemaking 
(dishwashers,  clothes  washers,  and 
clothes  dryers)  are  all  fueled  by  energy 
forms  other  than  oil,  specifically 
electricity  for  all  three  and  natural  gas 
for  some  clodies  dryers.  While  some  oil 
is  used  to  generate  the  electricity  on 
which  these  products  operate,  that  is  a 
very  small  part  of  our  national  energy 
picture.  Specifically,  only  4.6  percent  of 
net  electricity  was  generated  by 
petroleum  in  1967.  DOE  requests 
comments  on  this  issue. 

7.  Other  Factors.  This  provision 
allows  the  Secretary  of  Energy,  in 
determining  whether  a  standard  is 
economically  justified,  to  consider  any 
other  factors  diat  he  deems  to  be 
relevant  To  date,  the  Department  has 
not  identified  any  such  factors  with 
regard  to  these  three  products. 

m.  Product-Spedfic  IMscussion 

a.  Dishwashers 

1.  Classes 

In  the  advance  notice,  die  Depurtment 
discussed  its  methodology  for  reviewing 
the  eneigy  conservation  standards  for 
dishwashers  tliat  were  established  by 
the  Act  to  determine  if  the  standuds 
should  be  amended.  NAECA  currendy 
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prescribes  a  design  standard  for 
dishwashers;  units  manufactured  after 
January  1, 1968.  are  required  to  have  an 
option  to  dry  without  heat. 

The  following  are  the  classes  of 
dishwashers  that  have  been  identiried: 

(A)  Compact  Dishwasher  (115V] 

(B)  Standard  Dishwasher  (115V) 

(C)  Water  Heating  Dishwasher, 
Compact  (115V] 

(D)  Water  Heating  Dishwasher, 
Standard  (115V) 

(E)  Water  Heating  Dishwasher, 
Compact  (230V] 

(F)  Water  Heating  Dishwasher. 
Standard  (230V) 

2.  Design  Options 

The  following  is  a  list  of  design 
options  that  were  examined: 

(A)  Improved  Food  Filters 

(B)  Improved  Fill  Control 

(C)  Improved  Motor  Efficiency 

3.  Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking 

Whirlpool  commented  that  after 
reviewing  all  of  the  design  options  for 
dishwashers  included  in  the  advance 
notice,  it  found  that  not  one  could  be 
utilized  to  improve  the  energy  efficiency 
of  those  machines.  Whirlpool  claimed 
that  many  of  the  possible  configurations 
of  design  options  identified  by  DOE 
have  already  been  developed  and  have 
achieved  the  maximum  energy 
efficiency  possible;  in  other  cases,  the 
design  improvements  are  so  costly  that 
the  extra  expense  would  outweigh  any 
conservation  benefits.  (Whirlpool.  No.  1, 
at  3-7). 

After  reviewing  the  potential  energy 
conservation  improvements  of  the 
design  options  for  dishwashers,  the 
Department  has  found  that  several,  i.e., 
improved  food  filters,  motors,  and  water 
fill  controls,  do  exhibit  the  potential  to 
save  energy  above  what  wWlpool 
claims  is  possible. 

NRDC  stated  that  DOE  should 
consider  the  "broadest  possible  range  of 
measures."  For  dishwashers,  NRDC 
suggested  the  Ecotech  I  prototype;  heat 
pumps  for  water  heating  dishwashers; 
and  the  range  of  designs  currently 
available.  (NRDC.  No.  3,  at  4-6).  The 
Department  analyzed  the  Ecotech  I,  and 
performed  literature  reviews  on  new 
designs.  In  addition,  data  were  sought 
from  manufacturers  on  current  and 
proposed  designs.  Heat  pump 
dishwashers  have  not  been  analyzed 
because  the  Department  could  not 
determine  if  design  is  technologically 
feasible  since  no  data  have  been 
presented  and  no  prototypes  exist. 


4.  Efficiency  Levels  Analyzed 

DOE  examined  a  range  of  standard 
levels,  including  the  1D88  NAECA 
standard.  As  discussed  above,  the 
impacts  of  any  revised  standards  were 
compared  to  die  1988  NAECA  standard; 
therefore,  the  impacts  of  the  base  case 
are  generally  not  presented  because 
they  are  calculated  to  be  zero. 

Table  3-1  presents  the  efficiency 
levels,  other  than  the  base  case,  selected 
for  analysis  for  1993.  Alternate  levels 
were  selected  to  generate  a  range  of 
impacts  for  analysis.  Initially,  the  levels 
were  selected  for  the  class  of  standard 
dishwasher  (115  volt).  Level  3 
corresponds  to  the  highest  efficiency 
level  identified  in  the  engineering 
analysis.  Levels  2  and  1  correspond  to 
lower  efficiencies  than  that  of  level  3. 
Each  level  was  analyzed  discretely  in 
the  engineering  analysis.  Standard 
levels  for  the  other  class  of  dishwashers 
were  based  on  the  combination  of 
design  options  for  the  standard 
dishwasher  (115  volt). 

The  Department  did  not  analyze 
compact  and  standard-sized  water 
heating  dishwashers  (115  volt) 
separately.  Neverthefess,  the  impacts  for 
those  classes  are  expected  to  be  similar 
since  the  design  options  that  would  be 
adopted  would  be  the  same. 

Because  of  the  small  amount  of 
empirical  data  on  compact  water- 
heating  dishwashers  (115V  and  230V) 
and  on  standard  water-heating 
dishwashers  (230V),  the  Department 
was  unable  to  analyze  these  classes.  As 
a  result,  the  Department  is  not  proposing 
any  amended  standard  for  them. 
Nevertheless,  the  standards  that  require 
dishwashers  of  all  classes  to  have  an 
option  today  without  heat  will  remain  in 
effect  for  these  three  classes. 

Table  3-1— Alteruative  Efficiency 
Levels  for  1993  for  Dishwashers 

[Energy  Factor=Loads/kWh/Yr.] 


Product  class 


Compact  dishwashers  (11 5V) 

Standard  dishwasher  (115V) 

Standard    water    heating    dish- 
washer (1 1 5V) „ 


Level  analyzed 


1 


0.58 

.41 

.44 


0.60 
.42 

.45 


0.61 
.43 

.46 


Payback  Period  Tdble  3-2  presents 
the  payback  period  for  the  efficiency 
levels  analyzed  for  the  most  prevalent 
class  of  product  (standard  water  heating 
dishwasher  (115  volt]).  Standard  level  1 
involves  efficiencies  achievable  with  an 
improved  food  filter,  level  2  involves 
additional  efficiencies  achievable  with 
an  improved  motor,  and  level  3  adds  an 
improved  water  fill  control.  All  three 


standard  levels  meet  the  rebuttable 
presumption  test  in  that  the  payback  is 
less  than  three  years.  Standard  level  3  is 
also  the  maximum  technologically 
feasible  design  option  identified  in  the 
analysis.  See  Technical  Support 
Document,  Table  6.6. 

Table  3-2— Payback  Pcriods  (Years) 
Standard  Water  Heating  Dish- 
washer (115  VOLTS) 


Standard  level: 

1 

2. 

3 


Payback 
period 


0.9 
1.3 
2.1 


Significance  of  Energy  Savings.  By  the 
year  2000,  the  weighted  an^erage  energy 
consumption  of  new  dishwashers  sold  in 
the  absence  of  revised  standards  is  not 
projected  to  change  compared  to  the 
year  1993.  The  weighted  average  energy 
consumption  is  projected  to  decline 
between  the  year  2000  and  2015. 
Overall,  the  average  enelgy 
consumption  is  projected  to  decrease 
slightly  from  1993  to  201Sl  See  Technical 
Support  Document,  Table  5.2.  This  is 
because  residential  electricity  rates  are 
projected  to  decline  from  1984  to  1995, 
then  increase,  reaching  1985  levels  by 
2015  (in  real  terms).  See  Technical 
Support  Document,  Table  4.5  and  DOE/ 
EL\-0383(87)  Annual  Energy  Outlook 
1987,  Table  A.3.  Without  upward 
pressure  on  operating  expenses,  the 
LBL-REM  projects  that  taere  will  be  no 
major  energy  consumption 
improvements.  The  LBL-REM  projects, 
for  the  period  1993-2015,'the  following 
energy  savings  would  result  from  the 
increased  standards: 
Level  1—0.39  Quads 
Level  2—0.52  Quads 
Level  3 — 0.65  Quads 

See  Technical  Support  Document, 
Table  5.3 

On  the  basis  of  the  above,  DOE 
believes  that  the  increased  standard 
levels  considered  for  dishwashers 
would  result  in  a  significant 
conservation  of  energy.  However,  DOE 
believes  that  the  LBL-R^i  base  case 
projections  of  no  improvement  in  the 
efficiency  of  dishwashers  compared  to 
the  year  2000  is  unlikely.  Between  1972 
and  1983,  the  average  efficiency  of 
dishwashers  increased  nearly  55 
percent.  During  this  time,  the  nation 
experienced  both  declining  and 
increasing  real  energy  prices.  DOE 
believes  there  is  no  reason  to  conclude 
that  the  average  efficiency  of 
dishwashers  will  not  increase.  Changes 
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in  shipment  weighted  energy  factor 
(SWHf)  can  be  brought  about  by  a 
number  of  factors  including  heightened 
consiuner  awareness.  DOE  requests 
comments  on  diis  issue  particularly  the 
LBL-REMs  forecast  of  dishwasher 
efficiency. 

Economic  Justification —  A.  Economic 
Impact  on  Manv^acturers  and 
Consumers.  The  per  tmit  increased  cost 
to  manufacturers  to  meet  the  level  1 
etficiency  (improved  food  filter)  is  $7.50, 
while  the  addition  of  improved  motor 
effidraicy  in  standard  level  2  costs  an 
additional  $4.00.  Standard  level  3 
provides  efficiencies  obtained  with  an 
improved  fill  control,  which  adds 
anodier  S&JOO.  See  Technical  Support 
Document  Tables  3.3  and  3.4. 

For  consumers,  standard  level  1  would 
cause  a  price  increase  of  $10.75  for  a 
standard  dishwasher  standard  level  2 
would  add  an  additional  $6.21,  while 
level  3  would  be  $12.57  more.  The  price 
increases  caused  by  standard  levels  for 
water-heating  dishwashers  are  the 
same.  See  Technical  Support  Document, 
Tables  3.18  and  3.19. 

The  Lawrence  Bericeley  Laboratory 
Manufacturers  Impact  Model  (LBL- 
MIM),  in  the  base  case,  projects 
manufacturers'  long-run  retum-on-equity 
(ROE)  to  be  a80  percent  for 
dishwashers.  At  level  1,  the  LBL-MIM 
predicts  that  a  prototypical  dishwasher 
manufacturer  would  have  an  ROE  of 
6.64  percent,  a  loss  of  2.4  percent.  At 
level  2,  the  manufacturer's  ROE  is 
expected  to  be  6.72  percent,  a  1.2 
percent  decline.  At  level  3,  however,  the 
LBL-MIM  projects  that  the  prototypical 
dishwasher  mamufacturer's  ROE  would 
be  6.97  percent,  an  increase  of  2.5 
percent  over  the  base  case.  See 
Technical  Support  Document,  Table  7.9. 

This  industry  has  displayed 
continuing  consolidation  for  several 
decades,  especially  during  periods  of 
low  earnings.  By  increasing  profitability, 
as  DOE  projects  at  standard  level  3, 
standards  could  lead  to  a  reduction  in 
the  rate  of  such  consolidations,  thereby 
possibly  contributing  to  more  robust 
competitiveness  than  is  likely  in  the 
base  case. 

The  Department's  characterization  of 
the  prototypical  manufacturer  in  the 
base  case  assumes  that  manufacturers' 
typical  dishwasher  designs  are  based  on 
the  combination  of  options  presented  in 
the  Engineering  Analysis  for  the 
baseline  unit,  ff  maniifacturers  use  a 
different  combination  of  design  options 
to  produce  dishwashers  diat  minimally 
comply  with  the  1993  standard,  the 
Department  may  have  inappropriately 
characterized  the  financial  position  of 
the  prototypical  manufacturer  in  the 
LBL-MIM.  Furthermore,  since  financial 


data  of  the  type  needed  to  characterize 
the  prototypical  manufactu-er  are 
generally  not  available.  DOE  had  to 
make  a  number  of  assumptions  based  on 
the  limited  data  publicly  available,  e.g., 
Securities  and  Exchange  Commission 
lOK  reports  and  company  annual 
reports.  Because  of  &e  significant 
impact  that  these  assumptions  could 
have  on  die  results  of  the  analysis,  DOE 
requests  comments  on  these  issues, 
particularly  from  small  manufacturers. 

The  sensitivity  analysis,  however, 
indicates  that  thie  dishwasher  industry  is 
sensitive  to  price  and  operating  expense 
elasticities.  For  example,  the  high  price 
and  low  operating  cost  scenario 
indicates  that  the  effects  of  standards 
would  be  to  decrease  retum-on-equity 
for  dishwasher  manufacturers  by  2.5 
percent.  See  Tedmical  Support 
Document.  Table  7.13.  While  these 
scenarios  are  theoretically  possible,  the 
Department  expects  that  the  original 
analysis  will  be  the  likely  outcome. 

B.  Life  Cycle  Cost  and  Net  Present 
Value.  The  LCC  analysis  indicates  that 
for  each  possible  standard  level  the 
increase  in  purchase  price  would  be 
offset  by  savings  in  operating  expenses. 
Standard  level  3  corresponds  to  the 
minima  of  the  life-cycle  cost  curves.  See 
Technical  Support  Document,  Figures 
3.17  and  3.18.  This  indicates  that  the 
standard  level  would  not  cause  any 
economic  burden  on  the  average 
consumer.  For  consumers,  standard 
level  1  would  cause  a  reduction  in  life- 
cycle  cost  of  $98.56  for  a  standard 
dishwasher;  standard  level  2  would 
reduce  life-cycle  cost  an  additional 
$5.45,  while  level  3  would  result  in  a 
further  decrease  of  $.96  compared  to 
level  2.  For  standard  water  heating 
dishwashers  standard  level  1  would 
cause  a  reduction  in  life-cycle  cost  of 
$92.09;  standard  level  2  would  reduce 
life-cycle  cost  an  additional  $5.45,  while 
level  3  would  result  in  an  increase  of 
$.02  compared  to  level  2.  See  Technical 
Support  Document,  Table  6.3. 

While  DOE  examined  the  effect  of 
different  discount  rates,  five,  seven,  and 
10  percent,  on  the  LCC  curves  and 
generally  found  little  impact,  the 
Department  did  not  consider  higher 
discount  rates.  Similarly,  DOE  did  not 
consider  difieremt  energy  prices, 
including  regional  prices,  in  the  LCC 
analysis.  However,  DOE  did  examine 
the  effect  of  a  usage  rate  that  was 
different  from  the  322  cycles  per  year  set 
by  the  DOE  test  procedure.  Recent 
Procter  and  Gamble  data  appear  to 
indicate  that  national  average 
dishwasher  annual  usage  rate  is  260 
cycles  per  year,  nearly  20  percent  less 
than  the  test  procedure  representative 
average  use  cycle.  The  lower  usage 


numbers  tend  to  restdl  in  lower  life- 
cycle  cost  estimates,  with  the  potiiase 
price  canyiog  greater  weight  in  the 
calculations.  For  standard  dishwashers, 
at  the  lower  usage  rate,  standard  level  2 
becomes  the  tninimnm  life-cyde  cost 
point  Standard  level  1  woidd  cause  a 
reduction  of  $89.23  for  a  standard 
dishwasher;  standard  level  2  would 
reduce  life-cyule  cost  an  additional 
$3.21,  while  level  3  would  result  in  an 
increase  of  $1.42  compared  to  level  2. 
See  Technical  Support  Document  Table 
6.3.  As  can  be  seen,  not  only  does  the 
minimum  life-cycle  cost  point  change 
but  the  overall  reduction  in  life-cycle 
costs  would  be  reduced  by 
approximately  10  percent.  The 
Department  requests  comments  on  the 
effects  of  usage  rates. 

Another  way  to  compare  the  costs 
and  benefits  that  would  be  associated 
with  any  standard  level  is  to  estimate 
the  net  impact  (Hi  life-cycle  cost.  Such  a 
comparison  for  each  standard  level  is 
shown  below.  Hie  incremental 
consimier  price  for  each  standard  level 
for  all  equipment  purchased  in  the  first 
year  after  the  standard  goes  into  effect 
the  total  operating  expense  savings 
calculated  at  a  5, 7  and  10  percent 
discount  rates:  and  the  net  ^fference  in 
discounted  savings  and  incremental 
prices  paid  are  presented.  The  results 
show  that  for  each  standard  level  there 
is  a  positive  net  reduction  in  life-cycle 
cost  which  indicates  that  using 
national  average  values,  the  benefits  of 
each  candidate  standard  level  exceed 
the  increase  in  price  paid  for  the 
appliance  by  the  affected  consumers. 


Dishwasher  Net  Present  Values 

Vn  nmom  01  Mm,  tWTI 

Standard  level 

Price 

in- 

LCC 
dWar- 

5% 

7% 

10* 

•rwea 

1  

9 

t».n 

SIXiS 
95^7 

Ms.et 

304.«S 
34e.47 

MO  42 
272.67 

310.13 

205.90 
233  SI 

26S.57 

21064 
221  j62 

3        „„. 

214J6 

The  LBL-REM  emplojrs  national 
average  energy  prices  and  usage  rates. 
The  appropriateness  of  this  approach 
depends  on  the  relationship  between 
energy  prices  and  consumer  choioe  of 
effidency  levels  and  the  relationship 
between  consumers'  ekpected  usage  and 
choice  of  energy  effidency  level  If  those 
consumers  who  face  higher  energy 
prices  and/or  expect  to  use  their 
dishwashers  more  intensively,  are  on 
average,  more  likely  to  buy  Ugher 
effidency  dishwashers,  then  a  modeling 
approach  that  assumes  that  national 
average  energy  prices  and  usage  rates 
apply  to  all  consumers  will  yield  results 
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that  overstate  the  net  beneHts  that  could 
be  expected.  As  discussed  above,  recent 
Procter  and  Gamble  data  have  shown 
declines  in  usage  rates  for  dishwashers. 
The  Department  requests  comments  and 
data  on  the  effects  of  energy  prices  and 
expected  usage  rates  on  the  consumer's 
choice  of  efficiency  level. 

The  NPV  analysis  indicates  that  if  a 
standard  were  adopted  at  level  1,  there 
would  be  a  net  present  value  of  ^0 
million  from  energy  savings  over  the 
period  19S3-2015.  At  levels  2  and  3,  the 
corresponding  NPVs  would  be  $811 
million  and  IB09  million,  respectively. 
See  Technical  Support  Document,  Table 
5.e. 

C  Energy  Savinga.  As  discussed 
above,  DOE  proposes  that  standards,  at 
each  candidate  standard  level,  would 
result  in  a  significant  saving  of  energy. 
The  Department  conducted  several 
sensitivity  cases,  one  of  which  was  to 
assume  that  after  1993,  the  market 
would  produce  dishwashers  of  an 
efficiency  that  increases  more  than  the 
standards  would  otherwise  require. 

The  base  case  projects  that  there  will 
be  only  slight  increases  in  the  SWEF  of 
dishwashers  after  1993,  i.e.,  that  the 
private  sector  will  not  continue  to 
improve  the  efficiency  of  those 
appliances  much  beyond  the  mandated 
levels.  The  sensitivity  case  assumes  that 
after  the  1993  standards  are  in  place,  the 
base  case  efficiency  growth  will 
increase  from  0.5  percent  annually  to  2.0 
percent  The  Department  believes  that 
the  maximum  improvement  in  market- 
induced  dishwasher  energy  efficiency 
after  1993  would  be  the  historical 
improvement  rate,  3.1  percent  annually. 
The  Department  does  not  have  any 
reason  to  assume  that  energy  efficiency 
would  improve  at  a  greater  than 
historical  rate. 

The  Department  believes  that  the 
range  of  maiicet-induced  efficiencies 
that  would  occur  after  1993  in  the 
absence  of  additional  Federal  standards 
would  be  from  a  low  of  no  improvement 
to  a  high  of  an  historical  average  growth 
rate.  If  SWEF  increases,  the  energy 
savings  due  to  standards  would  be  less 
than  calculated. 

D.  Leaaening  of  Utility  or  Performance 
ofProducta.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  dishwashers.  However, 
there  is  no  assurance  that  future  utility 
or  performance  of  dishwashers  would 
not  be  lessened  as  a  result  of  standards- 
induced  disincentives  to  investments  in 
energy-using  new  features. 

In  addition,  the  Department  believes 
adoption  of  any  of  the  design  options 


considered  will  not  affect  utility  or 
performance. 

E.  Impact  of  Lessening  Competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  to  Save  Energy.  Dishwashers 
use  electricity  as  a  primary  energy 
source,  both  for  operation  of  the  motors 
and  for  the  electric  coils  that  are  used  in 
the  drying  cycle.  In  addition,  that 
portion  of  water  heater  electricity 
consumption  that  provides  hot  water  to 
the  dishwasher  is  considered  to  be 
indirect  dishwasher  electricity 
consumption.  Similarly,  since  some  of 
the  hot  water  that  is  supplied  to 
dishwashers  comes  from  gas  water 
heaters,  dishwashers  are  responsible  for 
indirect  gas  consumption,  too. 

In  1987,  source  electricity  generation 
in  the  United  States  totaled  27.6 
quadrillion  Btu's,  and  gas  consumption 
totaled  17.18  quadrillion  Btu's. 
Dishwashers  accounted  for  .8  percent 
(or  .22  Quads)  of  the  electricity 
generation  and  .4  percent  (or  .069 
Quads]  of  the  gas  consumption:  over  six 
percent  of  that  dishwasher  energy 
consumption  would  be  saved  by 
standard  level  1,  and  over  eight  percent 
of  that  consumption  would  be  saved  at 
level  2.  Furthermore,  standard  level  3 
would  save  over  10  percent  of  the  1987 
dishwasher  energy  consimiption.  The 
sensitivity  analysis  on  the  LBL-REM 
indicates  that  if  market  improvements 
and  consumer  awareness  of  appliance 
efficiencies  continue  at  their  historical 
rates,  then  the  projected  savings  at  level 
3  would  be  .17  Quads  as  compared  to  .65 
Quads. 

Conclusion.  After  careful 
consideration  of  the  analysis,  the 
Department  is  proposing  a  revision  of 
the  dishwasher  standard  to  standard 
level  1.  The  Department  proposes  that 
standard  level  1  for  dkhwashers  saves  a 
significant  amount  of  energy,  and  is 
economically  justified 

As  discussed  above,  DOE's  analysis 
indicates  that  there  would  be  a 
significant  energy  savings  at  each 
candidate  standard  level.  For  standard 
level  1,  during  the  period  1993-2015,  this 
savings  would  be  .39  Quad  of  primary 
electricity  compared  to  the  base  case. 
This  represents  five  percent  of  the 
expected  dishwasher  energy 
consumption  over  that  period. 

Although  standard  level  1  would 
cause  an  increase  in  die  initial  price  to 
the  consumer  of  $10.7S,  the  standard  is 
estimated  to  reduce  the  typical 
consumer's  life-cycle  cost  by  $99.  In 
addition,  with  a  payback  of  0.9  years, 
the  candidate  standard  level  satisfies 
the  rebuttable  presumption  test,  i.e.,  it 
has  a  value  of  eneigy  savings  that 
repaid  the  initial  purchase  price  increase 


to  the  average  consumer  in  less  than 
three  years. 

The  technologies  that  may  be 
necessary  to  meet  the  standard  are 
available  now  in  the  form  of  improved 
food  filters  used  by  some  manufacturers. 
For  manufacturers,  the  standard  is 
expected  to  result  in  long-run  returns  on 
equity  of  6.64  percent. 

The  results  of  the  analysis  discussed 
above,  could  change  if  a  different 
discount  rate  were  used,  energy  prices 
drop,  or  if  the  uses  of  national  average 
energy  prices  and  national  appliance 
usage  rates  have  introduced  an 
uncertainty  into  the  analysis. 

Standard  levels  2  and  3  were  both 
found  to  save  a  significant  amount  of 
energy  but  the  Department  proposes 
that  neither  is  economically  justified. 
Standard  levels  2  and  3  result  in 
marginal  benefits  compared  to  standard 
level  1.  The  life-cycle  cost  savings 
compared  to  standard  level  1  are 
calculated  to  be  $5.45  and  $6.41 
respectively.  While  the  energy  savings 
are  projected  to  be  0.52  and  0.65  Quads. 
The  payback  period  for  standard  levels 
2  and  3  are  less  than  3  years;  however, 
the  bulk  of  the  consumer  benefits  are 
due  to  standard  level  1  benefits. 
Furthermore,  if  energy  prices  were  to 
drop  from  the  projected  or  usage  rates 
were  lower  than  assumed,  standard 
level  1  could  become  the  minimum  life- 
cycle  cost  point.  If  this  were  to  occur, 
DOE  is  concerned  that  consumers  would 
be  precluded  from  purchasmg  the  most 
cost-effective  unit. 

Level  3  standards,  the  maximum 
technologically  feasible  level,  involves 
technologies  that  the  Department 
believes  are  generally  available,  i.e., 
improved  food  filter,  improved  motor 
and  improved  fill  control.  However,  the 
Department  finds  that  the  price  of  the 
improved  fill  control,  $12£7,  results  in  a 
$13.53  reduction  in  lifetime  operating 
cost  which  yields  the  life-cycle 
operating  cost  savings  of  S.96,  or  less 
than  $.10  per  year  over  the  average 
dishwasher  lifetime.  While  the  benefits 
of  standards,  on  a  life-cycle  cost  basis, 
are  calculated  to  exceed  the  cost  to 
consumers,  the  Department  believes  the 
risks  of  standards  at  this  level  exceed 
the  possible  benefits.  As  can  be  seen  in 
Figure  3.15  of  the  Technical  Support 
Document,  the  life-cycle  cost  curve  for 
standard  dishwashers  is  relatively  flat 
between  standard  levels  1  and  3;  DOE 
believes  that  the  differences  in  the  life- 
cycle  costs  between  points  1,  2,  and  3 
are  probably  less  significant  than  the 
possible  inaccuracy  of  the  analysis.  For 
example,  if  usage  is  lower  than  that 
assumed,  or  if  energy  prices  are  lower 
than  those  used  in  the  analysis. 
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incremental  increases  in  price  to  meet 
standard  level  3,  as  compared  to 
standard  level  2,  would  likely  not  be  met 
by  the  value  of  the  energy  saved. 
Furthermore,  the  analysis  predicts 
energy  savings  of  .65  Quads,  or  .13 
Quads  over  standard  level  2.  The 
Department  believes  that  the  marginal 
energy  saving  benefits  of  level  3,  as 
compared  to  the  uncertain  nature  of  the 
analysis  as  discussed,  particularly  with 
respect  to  the  LBL-RENfrs  forecast  of 
relatively  small  improvements  in  SWEF 
over  the  period  of  analysis  and  the 
questions  surrounding  dishwasher  usage 
and  appropriate  discount  rates  do  not 
justify  standards  at  this  level.  Therefore, 
the  Department  concludes  for  the 
reasons  discussed  above,  that  revised 
dishwasher  standards  at  standard  level 
3  are  not  economically  justified. 

Level  2  standards  involve 
technologies  that  the  Department 
believes  are  widely  available,  i.e., 
improved  food  filter  and  improved 
motor.  However,  the  Department  finds 
that  the  price  of  the  improved  motor, 
$6.21,  results  m  a  $11.66  reduction  in 
lifetime  operating  cost  or  a  life-cycle 
cost  savings  of  $5.45;  approximately  $.50 
per  year  over  the  average  dishwasher 
lifetime.  As  discussed  above,  the 
Department  does  not  beUeve  that  these 
marginal  savings  justify  standards  at 
this  level,  because  of  the  associated 
risks  at  this  level.  Therefore,  the 
Department  concludes  that  revised 
dishwasher  standards  at  standard  level 
2  are  not  economically  justified. 

In  weighing  the  costs  and  benefits  of 
standards,  the  Department  gave 
considerable  weight  to  the  impacts  on 
consumers  as  mpasured  in  the  life-cycle 
cost  analysis.  The  major  impact  of 
standards  on  life-cycle  cost  occurs  at 
standard  level  1.  Because  of  the 
imcertainty  of  the  analysis,  i.e.,  energy 
price  forecasts  and  usage  rates, 
consumers  may  not  receive  the  marginal 
benefits  in  life-cycle  costs  projected  at 
levels  2  and  3.  Furthermore,  DOE 
believes  that  standard  levels  2  and  3 
could  be  beyond  the  minimum  life-cycle 
cost  point,  precluding  consumers  from 
purchasing  the  most  cost-effective  unit. 
Therefore,  DOE  is  proposing  standard 
level  1.  The  Department  request 
comments  on  the  above,  including 
DOE's  weighing  of  the  factors. 

b.  Clothes  Washers 

1.  Classes 

In  the  advance  notice,  the  Department 
discussed  its  methodology  for  reviewing 
the  energy  conservation  standards  for 
clothes  washers  that  were  established 
by  the  Act,  to  determine  if  the  standards 
should  be  amended.  NAECA  prescribed 


a  design  standard  for  clothes  washers; 
units  manufactured  afier  January  1, 1968, 
are  required  to  have  an  option  for  a  cold 
water  rinse. 

The  following  are  the  classes  of 
clothes  washers  that  have  been 
identified: 
Top  Loading,  Compact  (1.6  ft.*  capacity 

or  less] 
Top  Loading,  Standard  (1.61  to  2.74  ft.* 

capacity) 
Top  Loading,  Large  (2.75  ft*  capacity  or 

greater) 
Top  Loading,  Semi-Automatic 
Front  Loading 
Suds  Savers 

A  review  of  the  characteristics  and 
data  regarding  fully  automatic  top 
loading  washers  indicates  that  class 
distinction  by  capacity  may  be 
appropriate.  Compact  washers  offer  the 
utility  of  small  cabinet  size  allowing 
them  to  be  placed  in  size-restricted 
spaces.  Larger  washers  offer  the  utiUty 
of  time  savings  for  users  that  have  large 
laundry  loads.  However,  the  energy  use 
characteristics  of  existing  machines 
indicates  that  energy  use  is  not  a  linear 
function  of  capacity  as  might  be 
expected.  This  seems  to  preclude  having 
one  standard  for  all  capacities.  From  the 
data  collected  to  date,  the  Department  is 
unable  to  discern  exactly  why  energy 
usage  varies  disproportionately  with 
capacity,  but  suspects  that  different 
mixes  of  temperature  control  functions 
may  play  a  major  role.  U  this  is  the  case, 
temperature  control  function  may  be  a 
better  criteria  than  capacity  by  which  to 
distinguish  classes.  The  Department 
seeks  comments  on  this  subject. 

Furthermore,  since  the  last  three  of 
these  classes  collectively  represent  less 
than  5  percent  of  total  industry 
shipments,  the  Department  did  not 
analyze  them  and  is  therefore  not 
proposing  amended  standards  for  these 
classes;  however,  the  existing  standard 
requiring  a  cold  water  rinse  option  is 
proposed  to  remain  in  effect. 

2.  Design  Options 

The  following  is  a  list  of  design 
options  that  were  examined: 

Warm  Rinse  Elimination 
Improved  Fill  Control 
Reduced  Thermal  Mass 
Increased  Motor  Efficiency 
Thermostatically  Controlled  Mixing  Valves 
Employed 

3.  Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking 

For  clothes  washers,  NRDC  suggested 
that  the  Department  consider,  (a) 
Reduced  wash  cycle  temperatures;  (b) 
insulation  of  the  drum,  (c)  a  combination 
of  (a)  and  (b);  and  (d)  the  wide  range  of 
currently  available  designs  for  energy 


efficiency  in  clothes  washers.  (NRDC, 
No.  3,  at  6).  In  its  analysis,  the 
Department  did  consider  each  of  these 
eneigy  conserving  options.  Reduced 
wash  cycle  temperatures  were 
dismissed  since  studies  have  shown  that 
such  lowered  water  temperatures  affect 
performance.  Otherwise  the  Department 
did  examine  all  energy-concerning 
designs  in  clothes  washers  that  could  be 
found  through  Uterature  searches, 
discussions  with  industry  persoimel  and 
researchers,  both  domestically  and 
abroad. 

NRDC  suggested  that  the  "suds 
savings"  feature  of  certain  clothes 
washers  be  considered  a  conservation 
measure,  rather  than  a  separate  class. 
(NRDC,  No.  3,  at  3). 

The  Department  believes  that  "suds 
savings"  provides  a  unique  utility  to  the 
consumer,  both  as  a  feature  in  itself,  and 
as  a  water  and  detergent  saver. 
Furthermore,  because  of  the  fact  that 
"suds  savings"  requires  a  nearby  sink  or 
other  storage  device,  its  appUcability  as 
a  conservation  measure  could  not  be 
universally  employed.  Therefore,  the 
Department  has  concluded  that  "suds 
savings"  clothes  washers  should  be  a 
separate  class. 

The  Speed  Queen  Company  (Speed 
Queen)  suggested  that  the  large  capacity 
clothes  washer  not  be  considered  as  a 
separate  class,  but  rather  it  should 
remain  in  the  class  as  standard 
machines  so  as  to  refiect  their  higher 
actual  energy  usage.  (Speed  Queen,  No. 
4,  at  1-2).  The  Department  agrees  with 
Speed  Queen  that  large  capacity 
washers  use  more  energy.  The 
Department  however,  is  proposing  to 
retain  large  capacity  washers  as  a 
separate  class  because  of  their  utility  as 
discussed  above.  If  laige  washers  were 
to  be  grouped  together  with  standard 
size  washers  and  required  to  meet  a 
single  standard,  the  large  washers 
would  likely  have  more  difficulty  in 
meeting  that  standard  because  energy 
use  is  a  function  of  volume. 

4.  Efficiency  Levels  Analyzed 

Table  3-3  presents  the  efficiency 
levels  that  have  been  selected  for 
analysis  for  1993.  These  efficiency 
estimates  are  for  a  standard  capacity, 
top-loading  clothes  washer.  Alternate 
levels  were  selected  to  generate  a  range 
of  impacts  for  analysis.  As  noted  earlier, 
standard  level  1  corresponds  to 
efficiencies  achieved  by  elimination  of  a 
warm  water  rinse;  level  2  corresponds  to 
efficiencies  achieved  by  thermostatic 
mixing  valves;  level  3  adds  a  more 
efficient  motor  and,  level  4  substitutes  a 
plastic  tub. 
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Tabue   3-3.— Standard   Levels   Ana- 
lyzed    FOR     TOP-LX}ADINQ     CLOTHES 
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Payback  Period.  Table  3-4  presents 
the  payback  period  for  the  efRciency 
levels  analyzed.  Standard  level  1 
involves  efficiencies  achievable  with 
eliminating  warm  water  rinse  altogether, 
level  2  involves  additional  efficiencies 
achievable  with  thermostatic  mixing 
values,  level  3  adds  an  improved  motor, 
and  level  4  replaces  the  metal  tub  with  a 
plastic  one.  For  standard  capacity,  top- 
loading  clothes  washers,  each  standard 
level  satisfies  the  rebuttable 
presumption  test,  i.e.,  the  additional  cost 
of  purchasing  a  product  at  each 
efficiency  level  will  be  less  than  three 
times  the  value  of  the  energy  savings 
that  the  consumer  will  receive  during 
the  first  year.  See  Technical  Support 
Document  Table  6.5. 

Table  3-4.— Payback  Periods  of  Design 
Options  (Years)  for  Standard  Size, 
Top-Loading  Clothes  Washers 
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Significance  of  Energy  Savings.  By  the 
year  2015.  the  weighted  average  energy 
consumption  of  new  clothes  washers 
sold  in  the  absence  of  amended 
standards  is  projected  to  be  923  kilowatt 
hours  per  year  (kWh/yr)  a  decline  from 
1152  kWh/yr  in  1987.  See  Technical 
Support  Document.  Table  5.9.  At 
standard  levels  1  through  4,  the  average 
consumption  is  expected  to  be  885. 867. 
860.  and  858  kWh/yr.  respectively,  ^e 
Technical  Support  Document.  Table 
5.10.  The  LBL-REM  projects,  for  the 
period  1993-2015.  the  following  energy 
savings  would  result  from  the  increased 
standiards: 

Level  1— aTO  Quad 
Level  2—1.21  Quads 


Level  3 — 1.38  Quads 
Level  4 — 1.50  Quads 

Economic  /ustification. — A.  Economic 
Impact  on  Manufacturers  and 
Consumers.  The  per  unit  increased  cost 
to  manufacturers  to  meet  the  level  1 
efficiency  is  $0;  to  meet  levels  2-4,  the 
manufacturers'  cost  increases,  as 
compared  to  the  bast  case,  are  $13,  $17, 
and  $23,  respectively,  for  a  standard, 
top-loading  clothes  washer.  See 
Technical  Support  Document,  Table  3.8. 

At  those  levels  of  efficiency,  the 
incremental  consumer  price  increases 
are  $0,  $19.  $25.30,  and  $33.80  for 
standard  levels  1-4,  tespectively.  See 
Technical  Support  Document,  Table 
3.16. 

The  LBL-MIM  results  for  clothes 
washers  show  that  standard  level  1 
would  cause  manufacturers  to  have  a 
decline  in  ROE  from  6.64  percent  in  the 
base  case  to  6.45  percent  (a  decline  of 
2.9  percent).  Standard  levels  2-4, 
however,  are  projected  to  improve 
manufacturers'  ROE's  by  3.5  percent,  6.3 
percent,  and  8.4  percent,  respectively. 
See  Technical  Support  Document,  Table 
7.17.  This  industry  has  displayed 
continuing  consolidation  for  several 
decades,  especially  during  periods  of 
low  earnings.  By  increasing  profitability, 
as  DOE  projects  at  standards  levels  2, 3, 
and  4,  standards  could  lead  to  a 
reduction  in  the  rate  of  such 
consolidations,  thereby  possibly 
contributing  to  more  robust 
competitiveness  thaa  is  likely  in  the 
base  case. 

The  Department's  characterization  of 
the  prototypical  manufacturer  in  the 
base  case  assumes  tkat  manufacturers' 
typical  clothes  washer  designs  are 
based  on  the  combination  of  options 
presented  in  the  Engineering  Analysis 
for  the  baseline  unit.  If  manufacturers 
use  a  different  combination  of  design 
options  to  produce  clothes  washers  that 
minimally  comply  with  the  1993 
standard,  the  Department  may  have 
inappropriately  characterized  the 
financial  position  of  the  prototypical 
manufacturer  in  the  LBL-MIM. 
Furthermore,  since  financial  data  of  the 
type  needed  to  characterize  the 
prototypical  manufacturer  are  generally 
not  available,  DOE  had  to  make  a 
number  of  assumptions  based  on  the 
limited  data  pubhcly  available,  e.g.. 
Securities  and  Exchange  Commission 
lOK  reports  and  company  annual 
reports.  Because  of  the  significant 
impact  that  these  asiumptions  could 
have  on  the  results  ctf  the  analysis.  DOE 
requests  comments  on  these  issues, 
particularly  from  small  manufacturers. 

B.  Life  Cycle  Cost  and  Net  Present 


Value.  The  LCC  analysis  indicates  that 
at  each  possible  standairi  level  the 
increase  in  purchase  price  would  be 
offset  by  savings  in  operating  expenses. 
See  Technical  Support  Document, 
Tables  3.16  and  3.17.  Also,  of  the  four 
candidate  standard  levels,  level  3  had 
the  lowest  consumer  life-cycle  cost.  This 
indicates  that  the  standard  level  would 
not  cause  any  economic  burden  on  the 
average  consumer  because  of  the 
decreasing  life-cycle  costs. 

Standard  level  1  would  cause  a 
reduction  in  life-cycle  cost  of  $147  for  a 
top  loading  standard-sized  clothes 
washer;  standard  level  2  would  reduce 
life-cycle  cost  an  additional  $19. 
standard  level  3,  the  minimtmi  Ufe-cycle 
cost  point,  an  additional  $4,  while 
standard  level  4  would  result  in  an 
increase  of  $7  compared  to  standard 
level  3.  While  DOE  examined  the  effect 
of  different  discount  rates,  5,  7,  and  10 
percent,  on  the  LCC  curves  and 
generally  found  little  impact,  the 
Department  did  not  consider  higher 
discount  rates.  Similarly.  DOE  did  not 
consider  different  energy  prices, 
including  regional  prices,  in  the  LCC 
analysis.  However,  DOB  did  examine 
the  effect  of  a  usage  rate  different  from 
the  416  cycles  per  year  aet  by  the  DOE 
test  procedure.  Recent  lYocter  and 
Gamble  data  appear  to  oidicate  that  the 
national  average  clothes  washer  annual 
usage  rate  is  406  cycles  per  year, 
approximately  3  percent  less  than  the 
test  procedure  representative  average 
use  cycle.  The  slightly  lower  usage 
nimibers  tend  to  result  in  lower  life- 
cycle  cost  estimates,  witii  the  initial 
purchase  price  increase  carrying  greater 
weight  in  the  calculations.  See  Technical 
Support  Document,  Tables  3.16  and  3.17. 

Another  way  to  compare  the  costs 
and  benefits  that  woidd  be  associated 
with  any  standard  level  is  to  estimate 
the  net  impact  on  life-cjnle  cost.  Such  a 
comparison  for  each  standard  level  is 
shown  below.  Hie  incremental 
consumer  price  for  each  standard  level 
for  all  equipment  purchased  in  the  first 
year  after  the  standard  goes  into  effect; 
the  total  operating  expense  savings 
calculated  at  a  5, 7  and  10  percent 
discount  rates:  and  the  aet  difference  in 
discounted  savings  and  incremental 
prices  paid  are  presented.  The  results 
show  that,  for  each  standard  level,  there 
is  a  positive  net  reduction  in  life-cycle 
cost;  which  indicates  that,  using 
national  average  values,  the  benefits  of 
each  candidate  standard  level  exceed 
the  increase  in  price  paid  for  the 
appliance  by  the  affected  consumers. 
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Clothes  Washer  Net  Present  Values 

[In  mWiont  of  doHara,  1967] 
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The  LBL-REM  employs  national 
average  energy  prices  and  usage  rates. 
The  appropriateness  of  this  approach 
depends  on  the  relationship  between 
energy  prices  and  consumer  choice  of 
efficiency  levels  and  the  relationship 
between  consumers'  expected  usage  and 
choice  of  energy  efficiency  level.  If  those 
consumers  who  face  higher  energy 
prices  and/or  expect  to  use  their 
dishwashers  more  intensively,  are,  on 
average,  more  likely  to  buy  higher 
efficiency  dishwashers,  then  a  modeling 
approach  that  assumes  that  national 
average  energy  prices  and  usage  rates 
apply  to  all  consumers  will  yield  results 
that  may  overstate  the  net  benefits  that 
could  be  expected.  As  discussed  above, 
recent  Procter  and  Gamble  data  have 
shown  declines  in  usage  rates  for 
clothes  washers.  The  Department 
requests  comments  and  data  on  the 
effects  of  energy  prices  and  expected 
usage  rates  on  consumer's  choice  of 
efficiency  level. 

The  NPV  analysis  indicates  that 
standard  level  1  would  produce  a  net 
present  value  of  $1.45  billion  to 
consumers.  The  corresponding  NPV 
numbers  for  levels  2-4  are  $2.47  billion, 
$2.62  billion,  and  $2.47  billion, 
respectively.  See  Technical  Support 
Document,  Table  5.14. 

C.  Energy  Savings.  As  indicated 
above,  standards  will  result  in  savings 
of  electricity'  consumption  for  clothes 
washers.  If,  however,  the  marketplace 
continues  to  demand  changes  in 
efficiency  at  the  same  rate  as 
historically,  the  LBL-REM  projects  that 
energy  savings  from  standards  over  the 
1993-2015  period  will  be  reduced  by  .43 
Quads. 

D.  Lessening  of  Performance  of 
Products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assure  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  clothes  washers. 

Standard  level  1  involves  an 
efficiency  level  that  was  attained  by 
eliminating  the  warm  water  rinse  option. 
It  could  be  argued  that  if  manufacturers 
chose  to  achieve  the  standard's 
efficiency  levels  by  eliminating  that 


option,  the  utility  of  the  clothes  washer 
could  be  lessened.  DOE  appreciates  that 
concern,  but  considers  the  utility  of  a 
clothes  washer  is  its  ability  to  clean 
clothes.  The  Department  welcomes 
comments  about  the  utility  of  a  warm 
water  rinse  option  in  a  clothes  washer. 

E.  Impact  of  Lessening  Competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  to  Save  Energy.  Like 
dishwashers,  clothes  washers  use 
electricity  directly,  and  are  responsible 
for  the  water  heater  energy  consumption 
that  is  necessary  to  supply  the  heated 
water  to  the  clothes  washer.  That  water 
heater  energy  consumption  is  primarily 
either  electricity  or  natural  gas, 
depending  upon  how  the  water  heater  is 
fueled.  Consequently,  clothes  washers 
are  responsible  for  both  gas  and 
electricity  consumption.  In  1987, 1.6 
percent  of  source  electricity  (or,  .442 
Quads]  and  1.4  percent  of  natural  gas 
consumption  (or,  .241  Quads]  were 
consumed  by  clothes  washers.  Standard 
level  1  would  save  nearly  five  percent  of 
the  .683  Quads  that  clothes  washers 
consumed  in  1987.  Standard  levels  2 
through  4  would  save  8.1  percent,  9.2 
percent,  and  10.0  percent,  respectively. 
The  sensitivity  analysis  on  the  LBL- 
REM  indicates,  however,  that  if 
consumer  awareness  of,  and  concern 
with,  appliance  efficiencies  were  to 
continue  at  their  historic  averages,  the 
projected  savings  from  standard  level  3 
would  be  1.07  Quads  over  the  1993-2015 
period. 

Conclusion.  After  careful 
consideration  of  the  analysis,  the 
Department  is  proposing  a  revision  of 
the  clothes  washer  standard  to  include  a 
range  of  standards  that  includes 
continuing  the  1988  NAECA  standards 
to  standarid  level  2.  The  Department 
proposes  that  each  candidate  standard 
level  for  clothes  washers  saves  a 
significant  amount  of  energy  and  that 
standard  levels  1  and  2  are 
economically  justified.  However, 
because  of  the  analytical  issues 
discussed  above,  the  Department  is  not 
proposing  specific  standard  levels 
within  the  above  range.  Rather,  DOE  is 
presenting  the  results  of  the  analysis 
and  is  soliciting  additional  conunent  and 
information  to  be  considered  in 
promulgating  the  final  rule.  The  final 
rule  will  specify  a  specific  level  for 
clothes  washers;  the  level  selected  could 
include  no  change  to  the  1988  NAECA 
standards. 

As  discussed  above,  DOE's  analysis 
indicates  that  there  would  be  a 
significant  energy  savings  at  each 
candidate  standard  level  of  efficiency. 
During  the  period  1993-2015,  the 
cumulative  energy  savings  would  be  .7 


Quads  of  primary  electricity  for  level  1, 
and  1.2  Quads  for  level  2. 

For  standard  level  1  these  estimated 
savings  can  be  achieved  by  eliminating 
warm  water  rinse  options;  if  so,  the 
standard  would  cause  no  extra  costs  to 
manufacturers  and  zero  consumer 
financial  expenditure.  In  fact,  if  the 
savings  are  attained  by  this  change  in 
featiu'e,  the  standard  is  estimated  to 
reduce  the  typical  consumer's  life-cycle 
costs  by  $144,  from  $3,870  to  $3,726,  with 
a  zero  payback  period  (since  there  are 
no  additional  expenses  that  are  possible 
to  pay  back).  For  standard  level  2  these 
savings  would  be  achieved  by  adding 
thermostatic  mixing  values  resulting  in 
an  increase  in  consumer  expenditure  of 
$19  with  a  corresponding  reduction  in 
life-cycle  costs  of  $19. 

Although  these  standards  were 
assumed  to  eliminate  warm  water  rinse, 
some  consumers  may  continue  to  want 
clothes  washers  with  a  warm  water 
rinse.  If  some  manufacturers  responded 
to  these  consumer  demands  by 
continuing  to  provide  that  feature,  then 
those  producers  would  have  to  meet  the 
energy  conservation  standard  by  some 
other  efficiency  improvement.  In  doing 
that,  there  would  be  some  additional 
manufacturing  costs  and  higher 
consumer  prices,  the  amounts  of  which 
would  depend  on  the  energy 
conservation  improvement  made.  In 
addition,  while  the  same  amount  of 
energy  would  conceivably  be  saved, 
there  would  be  some  positive  payback 
period  for  the  consumer,  the  length  of 
which  would  also  depend  on  the  extra 
expense  of  the  other  efficiency 
improvement. 

DOE  believes  the  technologies  that 
may  be  necessary  to  meet  each  standard 
level  will  be  commercially  available  by 
1993.  The  technologies  to  meet  standard 
levels  1-3  are  considered  to  be  presently 
widely  available  or  capable  of  being 
carried  out.  For  manufacturers,  level  1 
standards  are  expected  to  produce 
increases  in  their  retum-on-equity  of 
6.45  percent,  a  decline  of  nearly  3 
percent  from  the  baseline.  Standard 
level  2  will  result  in  a  retiU7i-on-equity 
of  6.87  percent.  DOE  considers  the 
decline  in  ROE  for  level  1  to  be  an 
anomaly  of  the  LBL-MIM  which  is 
caused  by  the  no  additional 
manufacturer  cost  of  the  eliminate  warm 
rinse  design  option. 

In  the  base  case  (1988  NAECA 
standards],  DOE  believes  the  analysis 
may  not  accurately  estimate  the  impacts 
of  amended  standards.  As  discussed 
above,  the  Department  believes  that  the 
LBL-REM  overestimates  energy 
consumption  in  the  base  case  by 
forecasting  moderate  increases  in 
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clothea  washer  efficiency.  Furtfiennore, 
characterization  of  the  prototypical  firm 
in  the  LBL-MIM  does  not  account  few 
manufacturers  electing  to  continue  to 
provide  a  warm  water  rinse  option,  and 
adding  other,  presumably  more  costly 
design  options. 

For  standard  level  1.  the  Department 
proposes  that  there  would  be  a 
significant  conservation  of  energy  and 
that  the  standards  are  projected  to  have 
little  economic  impact  on  manufacturers. 
In  addition,  the  standards  would  likely 
not  cause  an  increase  in  price  to 
consumers.  However,  standards  at  this 
level  eliminating  warm  water  rinse, 
may  be  viewed  as  negatively  affecting 
the  utility  of  the  product  Also,  the 
analysis  may  underestimate  the 
economic  impacts  on  consumers  and 
manufacturers  as  discussed  above,  if 
manufacturers  elect  to  retain  die  warm 
water  rinse  option  and  incorporate  other 
design  options. 

For  standard  level  2,  die  Department 
proposes  that  there  would  be  significant 
conservation  of  energy  and  that  the 
standards  are  projected  to  have  little 
economic  impact  on  manufacturers. 
Standards  at  this  level  would  likely  be 
met  with  existing  technology  and  would 
reduce  consumer  life-cycle  costs. 

More  stringent  standard  levels  were 
examined  and  rejected  for  the  following 
reasons:  First  the  level  4  standard,  the 
maximum  technologically  feasible  level, 
is  beyond  the  minimum  life-cycle  cost 
point  this  would  preclude  the  average 
consumer  from  purchasing  the  most 
cost-effective  product;  i.e.,  the  minimum 
life-cycle  cost  unit  In  addition,  the 
results  of  the  analysis  could  diange  if 
different  annual  cycles  of  operation 
were  used,  therel^  reducing  benefits  of 
standards.  While  standard  level  4  would 
save  additional  amounts  of  energy,  1.5 
Quads  as  conqwred  to  OJ  Quads,  level 
1.  and  would  appear  to  have  positive 
economic  impacts  on  manufacturers- 
standards  are  forecast  to  cause  an 
increase  in  manufacturers'  letum-on- 
equity— DOE  does  not  consider  these 
benefits  to  outweigh  the  consumer  hfe- 
cycle  cost  impacts. 

Level  3  standards,  the  minimgin  life- 
cycle  cost  point  involves  technologies 
the  Departinent  believes  to  be  widely 
available,  i.e.,  warm  rinse  elimination, 
and  use  of  thermostatic  mixing  valves 
and  improved  motors.  However,  the 
Department  believes  that  the  additional 
price  of  the  improved  motor,  $6.30.  and 
the  corresponding  decrease  in  life-cycle 
costs,  $4  or  approximately  $.30  per  year 
over  the  average  clothes  washer 
lifetime,  do  not  justify  standards  at  this 
level.  DOE  believes  the  risks  of 
standards  at  this  level  exceed  the 
possible  benefits.  As  can  be  seen  in 


Figure  3.17  of  the  Technical  Support 
Document  the  life-cycle  cost  curve  for 
top-loading  standard  size  clothes 
washers  is  relativdy  flat  between 
standard  levels  2  and  4;  DOB  believes 
that  the  differences  in  the  life-cycle 
costs  between  these  levels  are  likely 
less  significant  than  the  uncertainty  of 
the  analysis.  For  example,  for 
consumers  whose  asage  is  lower  than 
assimied  by  the  teat  procedures  or 
whose  energy  prices  are  lower  than 
those  used  in  the  analysis,  the 
incremental  price  increase  to  meet 
standard  level  3,  compared  to  standard 
level  2,  would  like^  not  be  met  by  the 
value  of  the  energy  saved.  In  addition, 
the  analysis  predicts  energy  savings  of 
1.38  Quads,  or  .17  Quads  over  standard 
level  2.  Finally,  the  impact  of  this 
standard  on  manufiacturers  is  likely  to 
increase  manufacturers'  retum-on- 
equity.  The  Department  beUeves  that  the 
marginal  benefits  as  compared  to  the 
uncertainty  in  the  analysis  as  discussed 
above,  do  not  economically  justify 
standards  at  this  level.  Therefore,  the 
Department  concludes  that  revised 
clothes  washer  standards  at  standard 
level  3  are  not  ecooomically  justified. 

c.  Clothes  Dryers 


1.  Gasses 

In  the  advance  notice,  the  Department 
discussed  its  methodology  for  reviewing 
energy  conservation  standards  for 
clothes  dryers  that  were  established  by 
the  Act  to  determine  if  the  standards 
should  be  amended.  NAECA  prescribed 
a  design  standard  lor  gas  clothes  dryers; 
standing  pilot  lights  are  prohibited  on 
units  manufactured  after  January  1, 1988. 
The  following  classes  of  clothes  dryers 
have  been  Identified: 

Electric,  Standard 
Electric,  Compact  (12IIV) 
Electric,  Compact  (240V) 
Electric  Heat  Pump 
Gas,  Standard 
Gas,  Compact 

Compact  gas  cloflies  dryers  and  heat 
pump  clothes  dryen  were  net  analyzed 
for  this  rulemaking,  In  these  instances 
the  product  classes  represent  a  very 
small  segment  of  the  market  and 
manufacturer  or  industry  cost  and 
performance  data  were  not  available. 
Therefore,  cost  and  performance 
estimates  were  not  performed.  Compact 
gas  clothes  dryers  will  retain  the  ban  on 
standing  pilot  lights  and  heat  pump 
clothes  dryers  v/iH  have  no  standards 
imposed  in  this  rulemaking.  Both  of 
these  classes  will  be  addressed  in  the 
next  rulemaking  cycle. 


2.  Design  Options 

The  following  is  a  lilt  of  design 
options  that  were  examined: 

Automatic  Termination  by  Temperature 

Sensing 
Automatic  Tennination  by  Moisture  Sensing 
Added  Insulation 
Recycle  Heat  Exchanger  Used 

3.  Comments  on  the  Advance  Notice  of 
Proposed  Rulemaking  j 

The  Department  received  one 
comment  concerning  clothes  dryers.  In 
its  comments,  NRDC  suggested 
consideration  of  both  condensing  and 
non-condensing  heat  eKchangers.  a 
variety  of  efficiencies  of  heat  pump  and 
microwave  dryers,  as  Well  as  spin- 
assisted  drying.  (NRDC  No.  3.  at  7-8). 

The  Department  haa  analyzed  both 
condensing  and  non-candensing  heat 
exchangers.  In  addition,  DOE  identified 
and  analyzed  one  prototype  heat  pump 
dryer,  which  the  I)epartment  believes 
largely  captures  the  likely  energy 
savings  possible.  The  Department  has 
placed  heat  pump  clothes  dryers  in  a 
separate  class  because  such  units  are 
likely  to  be  relatively  hrger  than 
conventional  dryers,  relatively  slower  in 
drying  time,  and  would  probably  need  a 
drain  (thereby  preventing  their  universal 
applicability,  and,  as  a  consequence, 
affecting  their  utility). 

DOE  does  not  believe  that  a 
microwave  dryer  is  technologically 
feasible.  DOE  requested  data  on 
microwave  dryers  in  the  advance  notice: 
no  information  has  bean  submitted. 
Therefore,  this  design  option  has  not 
been  evaluated. 

Standard  levels  1  and  2  represent 
efficiencies  achieved  by  two  different 
forms  of  automatic  termination, 
temperature-sensing  and  moisture- 
sensing,  respectively.  The  test  procedure 
gives  both  moisture-sensing  and 
temperature-sensing  termination  the 
same  energy  savings  credit  In  the 
analysis  the  Department  gave  moisture- 
sensing  approximately  78  percent  more 
credit  than  temperature-sensing 
termination.  Nevertheless,  in  evaluating 
the  results,  the  Department  treated  them 
as  having  the  same  energy  savings 
impact  ilie  Department  requests 
comments  about  the  relative  energy 
efficiencies  of  these  two  fwms  of 
automatic  termination  in  clothes  dryers. 

4.  Efficiency  Levels  Analyzed 

Tables  3-5  and  3-6  present  the 
efficiency  levels  that  have  been  selected 
for  analysis  for  1993. 
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TABt.E     3-5.— ^TANOAAO     LEVELS     AnA- 
LY2H3  FOR  STANDARD  OSPACTTr  ELEO- 

TRtc  AND  Gas  Clothes  Dryers 


standard  level 

Energy 

factor  (1)/ 

tfMh) 

factor  (tti/ 
fcWt^ 

Baseline 

2.75 

sas 

3.12 

3.19 
3.39 

^« 

2.08 
242 

2.88 

3.04 

1 

2...    .. 

3 

4 „ _. 

Table   3-6.— Standard   Levels   Ana- 
lyzed R)R  Compact  Cujthes  Dryers 


Standard  toval 

ODnnpMt 
110V 

240V 

fuSa%/ 

kWht 

Baselina 

1 _ 

2.91 
3.13 
3.31 

3ao 

ijS3 
2.92 
2.99 
ZX» 
&25 

2..... 

4 

Payback  Period. 

Table  3-7  presents  the  payback 
periods  for  the  efficiency  levels 
analyzed.  For  standard-size  electric 
clothes  dryers,  only  standard  level  4 
does  not  satisfy  the  rebuttable 
presumption  test;  levels  1-3  all  will 
result  in  paybacks  to  the  consumer  in 
less  than  3  years. 

For  standard  gas  dories  dryers, 
however,  there  is  no  standard  level 
whose  efficiency  improvement  will 
repay  itself  to  the  consumer  in  less  tiian 
3  years. 

Table  3-7— Payback  Perioos  of  De- 
sign Cptioms  (Years)  for  Standard 
Electric  and  Gas  Clothes  Dryers 


rvyDacR 

periods 

Etactric 

Gas 

Standard  iMt 

1 _. 

9 

2.0 
1.9 

4.7 

ft 
as 
aa 

las 

a 

4 

Sae  Technical  Support  Document,  Table  6.4. 

SigDifioaace  of  Energy  SaviogB.  By  the 
year  2015y  the  weighted  avteiage  energy 
consumption  4if  new  decMc  and  gas 
clothes  fkyoas  soU  in  tke  absence  of 
amended  standards  is  proiected  to  be 
933  kWh/yr  and  S.S2  aBilioo  Bto's/year. 
respectivdy.  Sm  Tadmical  Sapport 
Document  Tables  5.15  and  Sdft, 

The  maiority  of  the  savings  doe  to 
standards  is  electeidty,  since  the  LfiL- 
REI4  projects  diat  between  1893  and 
l99Bgaa  dothes  dryer  average  energy 
consuBiption.  in  the  base  caae.  will 


decrease  by  over  Id  peiceat  (the  base 
case  elecMc  clothes  dryer  energy 
consumption  is  aot  expected  to  change 
until  after  2005).  This  is  because 
residential  electricify  rates  are  projected 
to  decline  from  1984  to  1995,  then 
increase.  teachLig  1985  levels  by  2015 
(in  real  terms). 

The  LBL-REM  projecU,  for  the  period 
1993-2015,  the  following  energy  savii^ 
would  resiilt  from  the  increased 
standards: 


Electricity 


Caa 


Level  1.. 
Level  2.. 

Level  3 

Level  4 


—  OSO  Qaad- 
OJDQaad. 


—  1.06  Quad* 0.02  Quads 

—  1.70  Qoads _.  am  Qoads 


On  the  basis  of  the  above,  DOE 
believes  that  the  standard  levels 
considered  for  clothes  dryers  would 
result  in  a  significant  conservation  of 
energy  (total  gas  and  electridly). 

Economic  Justification — ^A  Scoitomic 
Impact  on  Manufacturers  and 
Consumers.  The  per  imit  ihcreaaed  cost 
to  manufacturers  to  meet  the  level  1 
efficiency  is  $6  for  a  standard  electric  or 
gas  unit  To  meet  levels  2-4,  the 
incremental  cost  increases  are  (5,  $6.60, 
and  $30,  respectively.  See  Tecfanicai 
Support  Document  Tables  3.12  and  3.13. 

At  those  levels  of  efficiency,  the 
incremental  consumer  price  increases 
for  an  electric  or  gas  dn'er  are  fll;60. 
$7.10,  $iaoa  and  $46  Ja  reflectively. 
See  Technical  Support  Document  tables 
3.14  and  3.15. 

The  IBL-yOkk  resuito  lor  dothes 
dryers  estimate  that  standard  levd  1 
would  cause  manufactorers  to  have  an 
increase  in  ROE  from  6.6  percent  in  die 
base  case  to  8.1  percent  (again  of  23 
percent).  At  standard  level  2  through  4. 
the  percentage  changes  in  ROE 
(compared  to  die  base  case  ROE)  am  42. 
14,  and  aiiaus  145  percent  respectively. 
See  Technical  Sup|Mrt  Document  TaUe 
7.25. 

The  reason  for  the  striking  dedine  in 
ROE  under  standard  level  4  is  thought  to 
be  the  industry's  price  elasticity  of 
demand:  standard  level  4  causes  soch  a 
large  price  increase  diat  aaigoificant 
decline  in  the  quantity  of  dryers 
demanded  occurs.  In  LfiL-MIM.  diis  fall 
in  Hail  sales  causes  a  greater  redaction 
in  revenue  than  in  variable  costs  and.  as 
a  result  profit  and  ROE  declme. 

This  industry  has  displayed 
continuiqg  consolidatian  foraevnal 
decades,  especially  during  periods  of 
low  earnings.  B^  increasing  profitability, 
as  DOE  pnqects  at  standard  leveb  1, 2 
and  3  standards  could  lead  to  a 
reduction  in  the  rate  of  such 


coimolidatiooa.  thereby  poasifaly 
contribatiog  to  more  robnat 
competidveaess  than  is  likdy  in  the 
base  case. 

The  OqHotmenf  s  characterization  of 
the  prototypical  manafactnrer  in  the 
base  case  assumes  tliat  nanufectoiers* 
t3^ical  dothes  dryer  designs  an  based 
on  the  combination  of  (^itioos  presented 
in  the  Engineering  Anafysis  for  die 
baseline  unit  If  manofectorers  use  a 
different  combination  of  des^  options 
to  produce  dothes  dryers  that  minimally 
comply  with  the  1993  stanthrd.  the 
Department  may  have  inapprapriatefy 
characterized  the  finandal  position  of 
the  protot>'pical  nanufacturer  in  the 
LBL-MIM.  Furthermore,  smoe  finandal 
data  of  die  type  needed  to  characterize 
the  prototypical  manufacturer  are 
generalfy  not  available.  DOE  had  to 
make  a  number  of  assumptions  based  on 
the  limited  data  publicly  available,  e.g.. 
Securities  and  Exchange  Commission 
lOK  reports  and  company  annual 
reports.  Because  of  the  ngnificant 
impact  that  these  assumptions  ooold 
have  on  the  results  of  the  analysis,  DOE 
requests  comments  on  these  issues, 
particulariy  from  small  manufacturers. 

B.  Life  Cycle  Cost  and  Net  Present 
Value.  For  clothes  dryers,  die  LCC 
analysis  indicates  diat  at  eadi  possible 
standard  level,  except  level  4  for  gas 
clothes  dryers,  the  increase  in  purchase 
price  would  be  offset  by  savings  in 
operating  expenses.  See  Technical 
Support  Document  Tables  3.18  and  3.19. 
Also,  of  the  four  candidate  standard 
levels,  standard  level  3  for  electric 
clothes  dryers  and  standard  level  2  for 
gas  clothes  dryers  had  the  lowest  life- 
cycle  cost.  This  indicates  at  these  levels 
the  standard  would  not  cause  any 
economic  burden  on  the  average 
consumer  because  of  the  decreasing  Hfe- 
cyde  costs. 

Standard  level  1  would  cause  a 
reduction  in  life-cycle  costs  of  $45.62  for 
electric  standard  dotbea  dryers  and 
$7.68  fior  gas  standard  dothes  dryeis; 
standard  levd  2  woidd  redace  li&ncyde 
cost  an  additional  $37.22  and  $7.88 
respectively;  standard  level  3  would 
result  in  a  $5J28  reduction  and  $5j03 
increase  for  standard  electaic  and  gas 
clothes  dryers,  respectively:  standard 
level  4  would  reselt  in  an  increase  of 
$1.59  and  $30.84  respectively. 

\A^e  DOE  examined  the  e&d  of 
different  discount  rates.  5, 7,  and  10 
percent  <m  the  LCC  curves  and 
generally  friund  litUe  isspact  the 
Department  did  not  consider  hi^er 
discount  rates.  Similariy.  DOE  did  not 
consider  different  eneigy  prices, 
including  re^onal  prices,  in  the  LCC 
analysis.  However.  DOE  did  ei 
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the  effect  of  a  usage  rate  different  from 
the  416  cycles  per  year  set  by  the  DOE 
test  procedure.  Recent  Procter  and 
Gamble  clothes  washer  data,  when 
applied  to  clothes  dryers,  appear  to 
indicate  that  the  national  average 
clothes  dryer  aiuiual  usage  rate  is  406 
cycles  per  year,  approximately  3  percent 
less  than  the  test  procedure 
representative  average  use  cycle.  The 
slightly  lower  usage  numbers  tend  to 
result  in  lower  life-cycle  cost  estimates, 
with  the  initial  purchase  price  increase 
carrying  slightly  greater  weight  in  the 
calculations.  See  Technical  Support 
Document  Tables  3.18  and  3.19. 

Another  way  to  compare  the  costs 
and  benefits  that  would  be  associated 
with  any  standard  level  is  to  estimate 
the  net  impact  on  life-cycle  cost.  Such  a 
comparison  for  each  standard  level  is 
shown  below.  The  incremental 
consumer  price  for  each  standard  level 
for  all  equipment  purchased  in  the  first 
year  after  the  standard  goes  into  effect; 
the  total  operating  expense  savings 
calculated  at  a  5, 7  and  10  percent 
discount  rates;  and  the  net  difference  in 
discounted  savings  and  incremental 
prices  paid  are  presented.  The  results 
show  that,  for  each  standard  level,  there 
is  a  positive  net  reduction  in  life-cycle 
cost;  which  indicates  that,  using 
national  average  values,  ttie  benefits  of 
each  candidate  standard  level  exceed 
the  increase  in  price  paid  for  the 
appliance  by  the  affected  consumers. 

Clothes  Dryer  Net  Present  Values 

(In  mBoM  ol  1SS7  dcMral 


PriM 
in- 

^-tajsr- 

LOC 

s 

7 

10 

lUHm- 
•noM 

1 

a. 

3„     

80.07 

•a77 

124.17 

322S3 

213.24 
37B.48 
435.30 

1S4.00 
326.50 
375.71 
S18l2S 

150.43 
2eSS6 
307.11 
423.66 

193J3 
MSS2 

251.54 

4.    .   _.    . 

aoo.eo 

1S6.43 

The  LBL-REM  employs  national 
average  energy  prices  and  usage  rates. 
The  appropriateness  of  this  approach 
dei)ends  on  the  relationship  between 
energy  prices  and  consumer  choice  of 
efficiency  levels  and  the  relationship 
between  consumers'  expected  usage  and 
choice  of  energy  efficiency  level.  If  those 
consumers  who  face  higher  energy 
prices  and/or  expect  to  use  their 
dishwashers  more  intensively,  are,  on 
average,  more  likely  to  buy  higher 
efficiency  dishwashers,  then  a  modeling 
approach  that  assumes  that  national 
average  energy  prices  and  usage  rates 
apply  to  all  consumers  will  yield  results 
that  overstate  the  net  benefits  that  could 
be  expected.  As  discussed  above,  recent 
Procter  and  Gamble  data,  when  applied 


to  clothes  dryers,  would  appear  to  show 
a  decline  in  usage  rates  for  clothes 
dryers.  The  Department  requests 
comments  and  data  on  the  effects  of 
energy  prices  and  expected  usage  rates 
on  consumer's  choice  of  efficiency  level. 

The  NPV  analysis  indicates  that 
standard  level  1  would  produce  a  net 
present  value  of  $856  million  over  the 
forecast  period  (all  of  the  $856  million 
would  be  attributed  to  the  standard  on 
electric  dryers).  At  standard  level  2,  the 
NPV  would  be  $1,646  million,  of  which 
$1,625  would  come  from  the  standard  on 
electric  dryers.  Standard  level  3  would 
produce  an  electric  dryer  NPV  of  $1,711 
million  and  a  gas  dryer  NPV  of  minus 
$21  million,  for  a  total  NPV  for  the 
standard  of  $1,690  million.  Lastly, 
standard  level  4  produces  the  same 
$1,711  million  NPV  for  electric  dryers, 
but,  under  this  standard  level,  the  NPV 
for  gas  dryers  is  a  negative  $229  million, 
leaving  the  standard's  NPV  at  $1,462 
million.  See  Technical  Support 
Document.  Table  5.21. 

C.  Energy  Savings.  As  indicated 
above,  standards  will  result  in  savings 
of  energy  consumption  by  clothes 
dryers.  The  cimiulative  enngy  savings 
over  the  1993-2015  period  would  range 
fit}m  0.5  Quads  at  staodard  level  1  to 
1.78  Quads  at  standard  level  4. 

D.  Lessening  of  Utility  or  Performance 
of  Products.  As  indicated  above,  DOE 
established  classes  of  products  in  order 
to  assiue  that  the  standards  analyzed 
would  not  lessen  the  existing  utility  or 
performance  of  clothes  dryers. 

E.  Impact  of  Lessening  Competition. 
The  determination  of  this  factor  must  be 
made  by  the  Attorney  General. 

F.  Need  to  Save  Energy.  Clothes 
dryers  use  electricity  and  natural  gas  as 
their  energy  sources.  Approximately  1.8 
percent  of  the  nation's  1987  source 
electricity  generation,  and  0.3  percent  of 
that  year's  natural  gas  consumption 
were  used  to  operate  clothes  dryers. 
This  represented  a  total  of  .55  Quads  of 
energy,  of  which  standard  level  1  would 
save  4.1  percent.  Standard  levels  2 
through  4  would  save  7.2  percent,  9.0 
percent,  and  14.8  percent,  respectively. 
The  LBL-REM  sensitivity  analysis 
indicates,  however,  that  if  consumer 
awareness  of.  and  concern  with, 
appliance  efficiency  were  to  continue  at 
its  historical  rate,  the  projected  savings 
at  standard  level  2  would  be  .09  Quads 
over  the  1993-2015  period. 

Conclusion.  After  careful 
consideration  of  the  analysis,  the 
Department  is  proposing  a  revision  of 
the  clothes  dryers  standard  to  require  all 
clothes  dryers  manufactured  after 
January  1. 1993.  to  b«  equipped  with  an 
automatic  termination  device,  either  a 


temperature  or  moisture  sensing 
termination  control.  The  Department 
proposes  that  this  prescriptive  standard 
saves  a  significant  amount  of  energy 
and  is  economically  justified. 

As  discussed  above,  DOE's  analysis 
indicates  that  there  would  be  a 
significant  energy  savings  at  the 
candidate  standard  levels  of  efficiency. 
During  the  period  1993-2015,  the 
cumulative  energy  saving  is  expected  to 
be  between  .50  Quads  (level  1)  and  .87 
Quads  (level  2]  of  primary  electricity. 
This  represents  three  to  six  percent  of 
the  expected  clethes  dryer  electricity 
consumption  over  that  period.  DOE's 
analysis  indicates  that  there  would  not 
be  any  gas  saved  due  to  the  imposition 
of  the  proposed  standard.  However, 
DOE  believes  this  is  due  to  the  LBL- 
REM  forecast  that  between  1993  and 
1996  the  average  energy  consumption  of 
new  gas  clothes  dryers  is  to  decrease 
which  the  Department  believes  is  due  to 
the  incorporation  of  automatic 
termination  devices. 

Therefore,  DOE  believes  that  for  gas 
clothes  dryers  the  marketplace  forces 
will  demand  automatic  termination 
devices.  While  the  analysis  would 
appear  to  indicate  that  level  2,  moisture 
termination,  would  save  more  energy, 
and  do  so  at  lower  consumer  life-cycle 
costs  than  level  1,  temperature 
termination,  the  Department's  clothes 
dryer  test  procedures  treats  both  as 
having  the  same  energy  oonservation 
potential.  DOE's  analysis  of  the 
available  data  indicates  that  either  the 
two  technologies  have  the  same  energy 
conservation  potential  or  that  the  test 
procedure  gives  too  much  credit  to 
temperature  termination.  There  are 
presentiy  no  data  available  to  DOE  to 
indicate  that  the  test  procedure  should 
give  moisture  terminatioa  a  larger 
energy  conservation  credit.  Finally,  as 
indicated  above,  the  data  are  not 
conclusive  tiiat  the  test  procedure 
should  be  revised.  Therefore.  DOE  is 
proposing  a  prescriptive  standard  that 
would  allow  manufacturers  to  choose 
either  type  of  automatic  termination 
device. 

Although  a  prescriptive  standard  for 
electric  clothes  dryers  would  cause  an 
increase  in  the  initial  price  to  the 
consumer  of  $11.57  and  $18.67  for 
temperatiire-termination  and  moisture- 
termination,  respectively,  the  standard 
is  calculated  to  reduce  die  typical 
consumer's  life-cycle  costs  of  $38.80  and 
$69  for  temperature-termination  and 
moisture-termination,  respectively.  For 
gas  clothes  dryers,  a  prescriptive 
standard  would  cause  an  increase  in  the 
initial  purchase  price  to  the  consumer  by 
the  same  amount  as  electric  clothes 
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dryers  and  with  a  correapoadii^ 
decrease  M  life-cycle  cort  of  S748  and 
$1&.56  for  teoipgatore  te ■iuatiui  and 
moisture-terBinatioB.  lespectnrely. 

The  technologies  dMt  nay  be 
necessary  to  meet  the  staadvd  are 
available  now  in  die  Som  of 
temperatnre-seDsfav  and  moisture- 
sensing  termination  oontrols  that  u« 
presently  tny^^^iig^i  jq  laany  elfctotc 
clothes  dryers.  For  mamiliBcturea,  the 
standard  is  expected  to  result  in  an 
increase  in  loog^ioi  retums-on-equity 
from  6.60  percent  to  between  8.10 
percent  and  9.40  percent 

As  discussed  above,  there  is 
uncertainty  about  Ihe  forecasting  effort: 
for  example,  the  results  of  the  analysis 
could  have  been  different  if  enei;gy 
prices  changed  differenUy  from  the 
energy  price  forecasts  or  if  use  of 
national  energy  prices  and  appliance 
usage  rates  introduced  a  bias. 

Ine  Department  examined  more 
stringent  standard  levels  and  rejected 
them  for  the  following  reasons:  First  the 
level  4  standard,  ttie  maximnTn 
technologically  feasible  level,  is  beyond 
the  miidmum  life-cycle  cost  point  for 
both  gas  and  electric  dotfies  dryers,  this 
would  {Hcdode  die  average  consmner 
from  purchasing  the  most  cost-effiective 
product  i.e^  tlie  minimum  l^^yde  cost 
unit  Furthermore,  the  analysis  indicates 
that  die  standard  would  cause  an 
increase  in  die  initial  price  to  the 
consumer  of  nearly  $MjGO  for  both 
elecbic  and  gas  dodies  diynv.  Tlus 
increase  ta  price  is  expected  to  preclude 
many  consumers  from  ptrdiasing 
clotlies  dryers  and  would  also  cause  the 
negative  retaun-on-equity  projected  by 
the  LBU-MIM.  While  standard  level  4 
would  save  additional  amounts  of 
eneigy  (1.78  Quads  as  cooqiared  to  OS 
Quads,  level  1);  die  Dqiartment  believes 
standards  at  tiiis  level  would  have 
negative  impacts  on  oianufactnrers  and 
consamers  at  disoossed  above. 

Level  3  standards  involve 
technolo^es  the  Departaent  believes  to 
be  generally  available,  i.e.,  automatic 
termination  devices  and  1  inch 
insulation.  However,  fbrgas  clothes 
dryers  the  standard  is  beyond  the 
minimum  life-cycle  cost  point  which 
would  prevent  some  consumers  from 
being  able  to  pardiase  die  cost-effective 
units  for  diem.  For  electric  clothes 
dryers,  die  Department  believes  tliat  the 
additional  price  of  die  insidation,  $10.02, 
and  the  corresponding  ramisial  decrease 
in  life-cycle  coats,  $5.09  or  less  dian  $.50 
per  year  over  the  average  dotfaes  diyer 
lifetime,  do  not  justify  standbrds  at  tins 
level.  DOE  believes  die  risks  of 
standards  at  this  level  exceed  die 
possible  benefits.  As  can  lie  seen  in 
Figure  3.19  of  die  Tedmical  Support 


Document,  dw  Ufe-cyde  oast  ewe  fOT 
stsndard  dectric  dolbes  dryen  is 
rdatively  flat  between  staodud  levels  2 
and  3:  DOE  believes  dwt  die  ^Iferaice 
in  the  li»<9Qle  corts  between  diese 
levels  are  likely  leas  sigirificaM  dian  die 
accuracy  of  dK  analysis.  For  example, 
for  coHMmers  whose  usage  IS  kiwer 
than  asnned  fay  the  teat  prooedves  or 
wfaoae  energy  prices  are  lower  dwn 
used  indieani^ysis,  dK  incranental 
price  increase  to  meet  standard  level  S, 
as  compared  to  standard  levri  2,  would 
likdy  not  be  met  by  die  vahie  of  the 
energy  saved,  b  addifion,  die  «ialysis 
predicts  electricity  savings  of  1.08 
Quads,  or  .19  Qaads  over  standard  level 
2.  FioaBy,  die  impact  of  die  standards  on 
manufacturers  is  to  reduce  their  retum- 
on-eqaity  from  94  percent  at  level  2  to 
7.5  percent  The  Department  believes 
that  the  marginal  tienefits  as  compared 
to  the  burdens  of  the  standards  and  die 
questionable  nature  of  the  analysts  as 
discussed  above  do  not  justify 
standards  at  dris  level.  Therefore,  die 
Departmmt  condodes  that  revised 
clothes  dryer  standards  at  the  standard 
levd  3  are  not  economically  justified. 

IV.  Environments^,  Rsgulatoiy  Imnart. 
Takings  Aasessmant,  Fadecalism  and 
Regulatoiy  Flaxifaility  Reviews 

The  Department  has  leticwed  today's 
propoaed  action  in  aooordance  with  the 
Department's  obiigatiaBS  aoden 

•  The  Natioaal  fiovironmentel  Policy 
Act  of  1960  [NEPA]  («2  U.S.C  4321  et 
seq.),  the  Council  on  Environmental 
QiBlity  regulations  implementing  fte 
procedural  provisiotts  of  N^A 
regulations  (40  CFR  Part  1500  et  seq.), 
and  die  Department's  own  NEPA 
regulations  (10  CFR  Pert  1021); 

«  ExecatiTe  Order  12291  (46  FR 13193, 
February  19, 1961]  which  pertama  tn 
agency  review  of  the  in^iact  of  Federal 
regulations; 

•  Executive  Order  12B30  (S3  FR88S9, 
March  18, 1966)  wiiicfa  pertidns  to 
agency  consideration  of  Federal  actions 
that  interfiere  with  ooastitutionally 
protected  property  rights; 

•  Executive  Order  12612  (S2  FR  41685, 
October  3a  1987)  wMcfa  pertains  to 
agency  ooBsideration  of  federal  acti<ms 
that  woaid  iiave  a  snlntantial  diiect 
effect  on  States,  on  die  relationship 
between  the  Natiogsal  Government  and 
the  States,  and  on  tiie  distribution  of 
power  and  responsibdities  among  die 
various  levels  crfgovenuaent;  and 

•  "Hie  Regalatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  which  requires,  in 
part,  that  an  agency  prepare  an  initial 
regulatory  Bei^niity  analysis  for  any 
proposed  rule  unless  it  determines  that 
the  rule  will  not  luive  a  "significant 
econoaic  impact  on  a  sub^antial 


number  of  sfliall  entiSes."  h  the  event 
loai  aacB  aa  analysis  is  not  ra^Bired  for 
a  partiodar  rale,  die  agency  most 
paMisn  a  ee^sioauon  and  eAjilaiution 
of  dnt  detanination  in  die  Fadatd 
Register. 

a  Eavinnmental  Review 

DOB  prepared  an  Environmentd 
Assesanwnt  (EA)  en  ne  proposed 
standards  pursuant  to  die  Nefienal 
Enviranmenlal  Poficy  Act  ofnee,  es 
amended.  Pub.  L  91-19a  40  U.8.C  4221 
et  seq.,  and  the  implementing 
regsladons  of  die  Goendl  on 
Enviromnental  Quality  (40  CFR  Parts 
1500  duoe^  1806).  The  EA  addresses 
the  possible  incremental  environmental 
effects  attributable  to  die  application  of 
the  proposed  stendards  to  die  design  of 
three  types  of  covered  products: 
dishwashers,  dothes  washers,  and 
dothes  dryers. 

A  Finding  of  No  Significant  bapmci 
(FONSI]  is  published  in  todair*  Fadsaal 
Register.  The  FONSI  concludes  diat  die 
pn^>a8ed  standards  would  result  in  no 
significant  environmental  impacts  and 
that  an  environmental  impact  statement 
is  not  required. 

The  EA  is  part  of  the  Technical 
Support  Document  and  is  available  at 
the  DOE  Freedom  of  Information 
Reading  Room  at  the  addhess  provided 
at  the  beginning  of  this  notice. 

b.  Regulatory  Impact  Review 

Executive  Order  12291  (46  FR  13193, 
February  19, 1981)  directs  tiiat  in 
proposing  a  major  rule.' *  an  agency 
perform  a  regulatory  analysis.  Sudi  an 
analysis  presents  major  alternatives  to 
die  regalatian  that  oooU  substantially 
achieve  the  same  regnlatorygoalat 
lower  cost  as  well  as  a  descripUon  of 
the  costs  and  benefits  (iaduding 
potential  net  benefits)  of  the  proposed 
rule. 

DOE  has  determined  that  this 
proposed  rule  is  a  "major  rule." 
Accordingly,  a  Draft  Regulatory  Impact 
Review  has  lieen  prepared. 

The  Regdatory  Analysis  is 
summarized  below.  This  summary 
focuses  on  die  major  alternatives 
considered  in  arriving  at  tlw  proposed 
approach  to  improving  die  energy 
efficiency  of  consumer  prodacts.  The 


•*  "Major  nrie"  mean  any  regnlation  thai  ia 
likely  10  malt  in:  (1)  Aa  winal  aSMSl  «n  the 
economy  of  SMH  aiiiiaB  or  none  (2)  A  aajor 
Increaae  in  coaia  or  pricea  far  mnwiawra.  iodividiMl 
indusUiet.  Federal  State,  or  local  goveninent 
agenciee,  or  geogiajitiit.  regioni:  or  t3)  Sipiificani 
adverse  effects  oat  coapetilion,  ewployiweiit 
investment  pnodadiwity.  ktaamtmk  or  aa  the 
ability  of  United  States-baaad  antetpriaes  to 
compete  with  foreign-based  enterprises  in  domestic 
or  export  mariceta. 
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reader  is  referred  to  the  complete  draft 
"Regulatory  Impact  Analysis,"  which  is 
contained  hi  the  Technical  Support 
Document,  available  as  indicated  at  the 
beginning  of  this  notice.  It  consists  oj^ 
(1)  A  statement  of  the  problem 
addressed  by  this  regulation,  and  the 
mandate  for  government  action;  (2)  a 
description  and  analysis  of  the  feasible 
policy  alternatives  to  this  regulation;  (3) 
a  quantitative  comparison  of  the 
impacts  of  the  alternatives;  and  (4)  the 
economic  impact  of  the  proposed 
standard. 

It  should  be  noted  at  the  outset  that 
none  of  the  alternatives  that  were 
examined  for  these  three  products  saved 
as  much  energy  as  the  proposed  rule. 
Also,  most  of  the  alternatives  would 
require  that  enabling  legislation  be 
enacted,  since  authority  to  carry  out 
those  alternatives  does  not  presently 
exist 

Alternatives  for  Achieving  Consumer 
Product  Energy  Conservation 

Six  major  alternatives  were  identiHed 
by  DOE  as  representing  feasible  policy 
alternatives  for  achieving  consumer 
product  energy  efficiency.  These 
alternatives  include: 

•  No  New  Regulatory  Action 

•  Informational  Action 
— Product  labeling 

— Consumer  education 

•  Prescriptive  Standards 

•  Financial  Incentives 
— ^Tax  credits 

— Rebates 

•  Voluntary  Energy  Efficiency  Targets 

•  The  Proposed  Approach 
(Performance  Standards) 

Each  alternative  has  been  evaluated 
in  terms  of  its  ability  to  achieve 
significant  energy  savings  at  reasonable 
costs,  and  has  been  compared  to  the 
effectiveness  of  the  proposed  regulation. 

If  no  new  regulatory  action  were 
taken,  then  no  new  standards  would  be 
implemented  for  dishwashers,  clothes 
washers,  and  clothes  dryers.  This  is 
essentially  the  "base  case"  for  each 
appliance.  In  this  case,  between  the 
years  1993  and  2015  there  would  be 
expected  energy  use  of  40.54  Quads  of 
primary  energy,  with  no  energy  savings 
and  a  zero  net  present  value. 

Several  alternatives  to  the  base  case 
can  be  grouped  under  the  heading  of 
informational  action.  They  include 
consumer  product  labeling  and  DOE's 
public  education  and  information 
program.  Both  of  these  alternatives  are 
mandated  by  the  Act.  One  base  case 
alternative  would  be  to  estimate  the 
energy  conservation  potential  of 
enhancing  these  programs.  To  model 
this  possibility,  the  Department  assiuned 


that  market  discount  rates  would  be 
lowered  by  five  percent  for  purchasers 
of  these  three  products.  This  resulted  in 
energy  savings  equal  to  2.32  Quads, 
with  expected  consumption  equal  to 
38.22  Quads.  The  net  present  value  is 
estimated  to  be  $3.05  billion. 

Another  method  of  setting  standards 
would  entail  requiring  that  certain 
design  options  be  us^  on  each  product, 
i.e.,  prescriptive  standards.  For  these 
three  products,  this  involved  assuming 
level  1  standards,  i.e.,  improved  food 
filters  for  dishwashers,  elimination  of 
warm  rinse  options  for  clothes  washers, 
and  temperature  termination  for  clothes 
dryers.  This  resulted  in  energy 
consumption,  between  1993  and  2015,  of 
36.95  Quads,  and  savings  of  1.59  Quads. 
The  net  present  value,  in  1987  dollars, 
was  $3.02  billion. 

Various  financial  incentive 
alternatives  were  tested.  These  included 
tax  credits  and  rebates  to  consumers,  as 
well  as  tax  credits  to  manufacturers. 
The  tax  credits  to  consumers  were 
assumed  to  be  15  percent  of  the 
increased  cost  of  higher  energy 
efficiency  features  of  these  appliances, 
while  the  rebates  were  assumed  to  be  15 
percent  of  the  increase  in  equipment 
prices.  The  tax  credits  to  consumers 
showed  a  sizable  change  from  the  base 
case,  i.e.,  this  alternative  would  save 
2.30  Quads  with  a  net  present  value  of 
$3.22  billion.  Consumer  rebates  also 
showed  sizable  changes;  they  would 
save  2.29  Quads  with  a  net  present 
value  of  $3.42  biUion. 

Another  financial  incentive  that  was 
considered  was  tax  oredits  to 
manufacturers  for  the  production  of 
energy-efficient  dishwashers,  clothes 
washers,  and  clothes  dryers.  In  this 
scenario,  an  investment  tax  credit  (ITC) 
of  20  percent  was  assumed.  The  tax 
credits  to  manufacturers  had  almost  no 
effect,  since  the  energy  consumption 
estimates  are  39.99  Quads  with  savings 
equal  to  .55  Quad,  and  a  net  present 
value  equal  to  $52  million. 

The  impact  of  this  scenario  is  so  small 
because  the  ITC  was  applicable  only  to 
the  tooling  and  machinery  costs  of  the 
firms,  i.e.,  the  firms'  fixed  costs,  and 
most  of  the  design  improvements  that 
would  likely  be  adopted  to  manufacture 
more  efficient  versions  of  these  products 
would  involve  purchased  parts. 
Expenses  for  purchased  parts  would  not 
be  eligible  for  an  ITC. 

Two  scenarios  of  voluntary  energy 
efficiency  targets  were  examined;  in  the 
first  one,  the  proposed  energy 
conservation  standards  were  assumed 
to  be  voluntarily  adopted  by  all  the 
relevant  manufacturers  in  five  years, 
and,  in  the  second  scenario,  the 
proposed  standards  were  assumed  to  be 


adopted  in  10  years.  In  these  scenarios, 
the  five  year  delay  would  result  in 
energy  consumption  by  these  appliances 
of  39.19  Quads,  energy  savings  of  1.35 
Quads,  and  a  net  present  value  of  $2.22 
billion;  the  10  year  delay  would  result  in 
40.04  Quads  of  energy  being  consumed, 
.50  Quad  being  saved,  and  a  net  present 
value  of  $940  million. 

These  scenarios  assume  that  there 
would  be  universal  voluntary  adoption 
of  the  energy  conservation  standards  by 
these  appliance  manufactiu'ers,  an 
assumption  for  which  there  is  no 
reasonable  assurance. 

Lastly,  all  of  these  alternatives  must 
be  gauged  against  the  performance 
standards  that  are  being  proposed  in 
this  notice.  Such  performance  standards 
would  result  in  energy  consumption  of 
dishwashers,  clothes  washers,  and 
clothes  dryers  to  total  an  estimated 
38.07  Quads  of  primary  energy  over  the 
1993-2015  time  period.  Stvings  would  be 
2.47  Quads,  and  the  net  present  value 
would  be  an  expected  $4.83  billion. 

As  noted  at  the  beginning  of  this 
section,  none  of  the  alternatives  that 
were  considered  for  these  products 
would  save  as  much  energy  as  the 
proposed  rule. 

c.  "Takings"  Assessment  Review 

Executive  Order  12630  (53  FR  8859, 
March  18, 1988]  directs  that  in 
proposing  a  regulation,  an  agency 
conduct  a  "takings"  review.  Such  a 
review  is  intended  to  assist  agencies  in 
avoiding  unnecessary  takings  tmd  help 
such  agencies  account  for  those  takings 
that  are  necessitated  by  statutory 
mandate. 

For  purposes  of  the  Order 

"Policies  that  have  takings  implications" 
refers  to  Federal  regulations,  proposed 
Federal  regulations,  proposed  Federal 
legislation,  comments  on  psoposed  Federal 
legislation,  or  other  Federal  policy  statements 
that,  if  implemented  or  enacted,  could  effect  a 
taking,  such  as  rules  and  regulations  that 
propose  or  implement  licensing,  permitting,  or 
other  condition  requirements  or  limitations 
on  private  property  use,  or  that  require 
dedications  or  exactions  from  owners  of 
private  property. 

It  appears  that  there  are  three  parts  of 
the  appliance  standards  program  that 
conceivably  could  be  viewed  as  having 
"takings  impUcations."  These  are  testing 
and  certification  requirements,  the 
impacts  of  standard  levels,  and  possible 
DOE  testing  of  products  for  validation. 

With  regard  to  the  first  part,  namely, 
testing  and  certification,  the  Department 
believes  that  such  a  requirement 
implementing  a  long-established 
statutory  mandate  in  a  manner 
calculated  to  minimize  adverse 
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economic  impacts,  does  not  constitute  a 
"taking"  of  private  property. 

Similarly,  the  Department's  possible 
validation  testing  does  not  constitute  a 
"taking,"  within  the  limitations 
described  above. 

Lastly,  the  impact  of  standards  could 
be  viewed  by  some  as  a  "taking." 
Nevertheless,  the  Department  believes 
that  the  fact  that  while  an  energy 
conservation  standard  may  limit  some 
manufactiu^rs  in  the  range  of  appliance 
efficiencies  that  they  can  produce,  such 
narrowing  of  the  energy  efficiency  range 
does  not  constitute  a  "taking"  in  the 
sense  described  above. 

In  short,  in  none  of  the  three  parts  of 
the  appliance  standards  program  does 
the  Department  believe  that  the 
provisions  of  E.0. 12630  pertain. 

d  Federalism  Review 

Executive  Order  12612  (52  FR  41685, 
October  30, 1987)  requires  that 
regulations  or  rules  be  reviewed  for  any 
substantial  direct  effects  on  States,  on 
the  relationship  between  the  National 
Govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federahsm  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 

The  Department  believes  that  today's 
regulation,  when  finalized,  would  not 
have  a  substantial  direct  effect  on  State 
governments.  Firstly,  State  regulations 
that  may  have  existed  on  these  three 
products  were  preempted  by  the  Federal 
standards  established  in  NAECA; 
secondly,  States  could  have  petitioned 
the  Department  for  exemption  from  such 
preemption,  and  none  has  done  that; 
lastly,  today's  regulation,  when 
finalized,  amends  (or,  in  one  case 
reaffirms)  the  Federal  standards  ft'om 
NAECA 

e.  Regulatory  Flexibility  Review 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  requires  an  assessment 
of  the  impact  of  proposed  regulations  on 
small  businesses.  Small  businesses  are 
defined  as  those  firms  within  an 
industry  that  are  privately  owned  and 
less  dominant  in  the  market 

In  this  ndemaking,  three  different 
products  and,  hence,  industries,  are 
being  addressed.  Regulatory  flexibility 
issues  will  be  discussed  for  the 
dishwasher,  clothes  washer,  and  clothes 
dryer  industries  for  which  standards  are 
being  proposed. 

First  the  energy  conservation 
standard  of  an  improved  food  filter  on 
those  dishwasher  manufacturers,  who 


could  be  considered  small  businesses, 
will  be  discussed. 

Dishvrasher  manufactiuing  firms  may 
be  divided  into  two  groups:  those  that 
compete  on  large  sales-volume  products 
and  those  that  compete  in  small, 
specialized  markets.  Small  firms  are 
generally  forced  to  specialize  in  small 
market  niches  that  offer  some  protection 
fiom  the  cost  advantage  that  large  firms 
hold  when  they  can  produce  in  volume. 
This  effect  can  even  be  observed  among 
the  major  producers  in  the  tendency  of 
the  smaller  major  producers  to  produce 
somewhat  more  specialized  products. 

There  are  significant  differences 
among  the  major  firms.  As  learned  from 
discussions  with  industry  consultants, 
average  cost  decreases  with  firm  size. 
Thus,  the  industry  has  economies  of 
scale,  and  large  firms  (to  the  extent  that 
their  facilities  are  up-to-date)  have 
lower  average  costs  than  small  firms. 
This  fact,  coupled  with  increasing 
competitiveness  of  the  national  and 
international  markets,  probably 
accounts  for  the  continuing 
consolidation  that  has  been  occurring 
for  several  decades.  The  fact  that  the 
consolidation  has  been  producing  larger 
firms  strongly  corroborates  the  finding 
that  large  firms  have  a  cost  advantage. 

A  principal  implication  of 
consolidation  is  that  the  smaller  of  the 
major  firms  will  be,  on  average,  in  more 
danger  of  failing  or  being  boi^t  out 
than  will  the  large  firms.  Because  of  the 
greater  precariousness  of  smaller  firms, 
any  decrease  in  average  profitability  is 
more  likely  to  damage  seriously  a 
smaller  firm,  and  an  increase  in  average 
profitability  is  more  likely  to  mean  the 
difference  between  success  and  failure 
for  a  smaller  firm. 

From  the  point  of  view  of 
competitiveness,  a  decrease  in  average 
profitability  could  speed  up  the  process 
of  consolidation,  producing  a  less 
competitive  industry,  while  an  increase 
in  average  profitability  could  help 
maintain  the  current  levels  of 
competition.  Either  effect  might  well  be 
temporary,  because,  in  the  long-run.  the 
number  of  firms  should  be  determined 
by  the  industry's  cost  structure  and  by 
the  way  a  single  firm's  elasticity  of 
demand  relates  to  the  number  of 
competing  firms. 

Although  larger  firms  have  a  cost 
advantage  due  to  economies  of  scale, 
the  very  small  firms  in  the  dishwasher 
manufacturing  industry  have  found 
market  niches  in  which  to  survive 
profitably.  The  small  firms  sell 
dishwashers  primarily  to  the 
replacement  and  kitchen  remodel 
markets,  which  tend  to  offer  higher 
profit  margins  than  does  the  builder 
market  As  a  result,  it  is  possible. 


according  to  industry  consultants,  that 
small  firms  would  have  an  easier  time 
passing  through  increased  variable  costs 
that  result  from  the  proposed  standard, 
and  thus  may  be  affected  more 
positively  than  the  large  firms. 

Therefore,  the  fact  that  this  energy 
conservation  standard  on  dishwashers 
is  not  likely  to  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities"  suggests  that 
the  provisions  of  section  e05.(b)  of  the 
Regulatory  Flexibility  Act  pertain.  These 
provisions  state  that  neither  an  initial 
nor  a  final  regulatory  flexibility  analysis 
need  be  performed  for  a  proposed  or 
final  rule  "if  the  head  of  the  agency 
certifies  that  the  rule  will  not  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Secondly,  the  proposed  energy 
conservation  standards  on  clothes 
washer  manufacturers  needs  to  be 
addressed.  The  proposed  standard  is  an 
efficiency  level  that  was  achieved  by 
the  elimination  of  a  warm  rinse  option. 
For  those  manufacturers  who  choose  to 
meet  the  standard  by  eliminating  that 
option,  there  will  be  essentially  a  zero 
cost  increase  resulting  fit>m  the 
standard.  Consequently,  smce  this 
standard  may  have  no  effect  on  any 
manufacturer,  large  or  small,  the 
Department  believes  that  in  this 
industry,  too,  the  provisions  of  section 
605.(b)  of  the  Regulatory  Flexibility  Act 
pertain.. 

Lastly,  the  proposed  energy 
conservation  standards  on  electric 
clothes  dryer  manufacturers  need  to  be 
addressed.  It  is  not  at  all  clear  that  the 
prescriptive  standard  levels  being 
proposed  will  "have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  LBL-MIM 
indicates,  through  its  prediction  on  an 
increase  in  typical  ROE.  that  the 
proposed  standards  are  likely  to  slow 
down  the  consolidation  process 
temporarily.  This  would  lead  to  a 
temporary  slowing  down  of  the 
continuing  decrease  in  this  industry's 
competitiveness.  However,  this 
prediction  would  be  tempered  by  the 
observation  that  if  standards  were 
technologically  difficult  to  meet  they 
could  hurt  some  smaller  firms  the  most, 
since  smaller  firms  tend  to  have  less 
sophisticated  research  and  development 
capabilities.  This  should  not  be  a 
serious  consideration  for  regulatory 
flexibility,  since  the  proposed  standard 
levels  on  clothes  dryers  will  not  be 
technologically  difficult  to  meet. 

Therefore,  since  the  prescriptive 
standards  that  are  being  proposed  are 
expected  to  increase  the  clothes  dryer 
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manufacturers'  ROE,  and  slow  down  the 
industry's  consolidation,  the  Department 
believes  that<section  605.(b)  of  the 
Regulatory  Flexibility  Act  pertains  here, 
also. 

Thus,  for  each  of  these  three 
industries,  the  Department  is  concluding 
that  the  proposed  standard  level  will  not 
"have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities," 
and  that  preparation  of  neither  an  initial 
nor  a  final  regulatory  flexibiUty  analysis 
need  be  performed.  DOE  welcomes 
comments  on  this  conclusion. 

V.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking. 

DOE  encourages  the  maximum  level 
of  public  participation  possible  in  this 
rulemaking.  Individual  consumers, 
representatives  of  consumer  groups, 
manufacturers,  associations,  States  or 
other  governmental  entities,  utilities, 
retailers,  distributors,  manufacturers, 
and  others  are  urged  to  submit  written 
statements  on  the  proposal.  The 
Department  also  encourages  interested 
persons  to  participate  in  the  public 
hearing  to  be  held  in  Washington,  DC,  at 
the  time  and  place  indicated  at  the 
beginning  of  this  notice. 

The  DOE  has  established  a  comment 
period  of  60  days  following  publication 
of  this  notice  for  persons  to  comment  on 
this  proposal.  All  public  comments 
received  and  the  transcript  of  the  public 
hearing  will  be  available  for  review  in 
the  DOE  Freedom  of  Information 
Reading  Room. 

b.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views  or 
argimients  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  for 
submitting  written  comments  are  set 
forth  at  the  be^nning  of  this  notice  and 
below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  documents, 
"Three  Products  Rulemaking  (Docket 
No.  CE-RM-8»-101),"  and  must  be 
received  by  the  date  specified  at  Uie 
beginning  of  this  notice.  Ten  copies  are 
requested  to  be  submitted.  All 
comments  received  by  the  date  specified 
at  the  beginning  of  this  notice  and  other 
relevant  information  will  be  considered 
by  DOE  before  final  action  is  taken  on 
the  proposed  regulation. 

All  written  comments  received  on  the 
proposed  rule  will  be  available  for 
public  inspection  at  the  Freedom  of 
Information  Reading  Room,  as  provided 
at  the  beginning  of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 


information  or  data  that  is  believed  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  10 
copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  DOE  will  make  its 
own  determination  with  regard  to  the 
confidential  status  of  the  information  or 
data  and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  DOE,  when 
evaluating  requests  to  treat  information 
as  confidential  include:  (1)  A  description 
of  the  item;  (2)  an  indication  as  to 
whether  and  why  such  items  of 
information  have  bean  treated  by  the 
submitting  party  as  confidential,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidential,  and 
whether  and  why  such  items  are 
customarily  treated  as  confidential 
within  the  industry;  (8]  whether  the 
information  is  generally  known  or 
available  from  other  sources;  (4) 
whether  fhe  information  has  previously 
been  available  to  others  without 
obligation  concerning  its  confidentiality; 
(5)  an  explanation  of  the  competitive 
injury  to  the  submitting  person  that 
would  result  from  public  disclosiu'e;  (6) 
an  indication  as  to  when  such 
information  might  lose  its  confidential 
character  due  to  the  passage  of  time; 
and  [7]  whether  disclosure  of  the 
information  would  be  in  the  public 
interest. 

c.  Public  Hearing 

1.  Procedure  for  Submitting  Requests 
to  Speak.  The  time  and  place  of  the 
public  hearing  are  indicater'  at  the 
beginning  of  this  notice.  DOE  invites 
any  person  who  has  an  interest  in  these 
proceedings,  or  who  is  a  representative 
of  a  group  or  class  of  persons  having  an 
interest,  to  make  a  written  request  for 
an  opportunity  to  make  an  oral 
presentation  at  the  public  hearing.  Such 
requests  should  be  labeled  both  on  the 
letter  and  the  envelope,  "Three  Products 
Rulemaking  (Docket  No.  CE-RM-8&- 
101),"  and  should  be  sent  to  the  address, 
and  must  be  received  by  the  time 
specified,  at  the  beglnnhig  of  this  notice. 
Requests  may  be  hand-delivered  or 
telephoned  in  to  such  address  between 
the  hours  of  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  person  making  the  request  should 
briefiy  describe  the  interest  concerned 
and,  if  appropriate,  ttate  why  he  or  she 
is  a  proper  representative  of  the  group 
or  class  of  persons  that  has  such  an 
interest  and  give  a  telephone  number 
where  he  or  she  may  be  contacted.  Each 
person  selected  to  lie  heard  will  be  so 


notified  by  DOE  as  to  tha  time  they  will 
be  speaking. 

Each  person  selected  to  be  heard  is 
requested  to  submit  10  copies  of  the 
statement  at  the  beginning  of  the 
hearing.  In  the  event  any  persons 
wishing  to  testify  cannot  meet  this 
requirement,  that  person  may  make 
alternative  arrangements  with  the  Office 
of  Hearings  and  Dockets  in  advance  by 
so  indicating  in  the  letter  requesting  to 
make  an  oral  presentation. 

2.  Conduct  of  Hearing.  DOE  reserves 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  the 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  20 
minutes. 

A  DOE  official  will  be  designated  to 
preside  at  the  hearing.  The  hearing  will 
not  be  a  judicial  or  an  evidentiary-type 
hearing,  but  will  be  conducted  in 
accordance  with  5  U.S.C  533  and 
section  336  of  the  Act.  At  the  conclusion 
of  all  initial  oral  statements  at  each  day 
of  the  hearing,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement,  subject  to  time  limitations. 
The  rebuttal  statement  will  be  given  in 
the  order  in  which  the  initial  statements 
were  made.  The  official  conducting  the 
hearing  will  accept  additional  comments 
or  questions  from  those  attending,  as 
time  permits.  Any  intereeted  person  may 
submit,  to  the  presiding  official,  written 
questions  to  be  asked  of  any  person 
making  a  statement  at  the  hearing.  The 
presiding  official  will  determine  whether 
the  question  is  relevant,  and  whether 
time  limitations  permit  it  to  be  presented 
for  answer. 

Further  questioning  of  speakers  will 
be  permitted  by  DOE.  Hie  presiding 
official  will  afford  any  interested  person 
an  opportunity  to  question,  with  respect 
to  disputed  issues  of  material  fact,  other 
interested  persons  who  made  oral 
presentations,  as  weU  at  employees  of 
the  United  States  Goveoiment  who  have 
made  written  or  oral  presentations, 
relating  to  the  proposed  rule.  This 
opportunity  will  be  afforded  after  any 
rebuttal  statements,  to  the  extent  that 
the  presiding  official  determines  that 
such  questioning  is  likely  to  result  in  a 
more  timely  and  effectiTe  resolution  of 
disputed  issues  of  material  fact.  If  the 
time  provided  is  insufficient  or 
inconvenient,  DOE  will  consider 
affording  an  additional  opportunity  for 
questioning  at  a  mutually  convenient 
time.  Persons  interested  in  making  use 
of  this  opportunity  must  submit  their 
request  to  the  presiding  official  no  later 
than  shortly  after  the  completion  of  any 
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rebuttal  statements  and  be  prepared  to 
state  specific  justification,  including 
why  the  issue  is  one  of  disputed  fact  and 
how  the  proposed  questions  would 
expedite  their  resolution. 

Any  further  procedural  rules  regarding 
proper  conduct  of  the  hearing  will  be 
announced  by  the  presiding  official. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  this 
rulemaking,  including  the  transcript,  will 
be  retained  by  DOE  and  made  available 
for  inspection  at  the  DOE  Freedom  of 
Information  Reading  Room  as  provided 
at  the  beginning  of  diis  notice.  Any 
person  may  purchase  a  copy  of  the 
transcript  from  the  transcribing  reporter. 

d.  Issues  Requested  for  Comment 

As  discussed  above  in  today's  notice, 
DOE  has  identified  a  number  of  issues 
where  comments  are  requested.  These 
issues  include,  but  are  not  limited  to  the 
following: 

•  The  baseline  units  and  the  base 
cases; 

•  Market  share  elasticities; 

•  Usage  elasticities; 

•  Appropriate  discoimt  rates, 
including  those  for  consumer  analyses 
(LCC  and  LBL-REM)  and  the  use  of  a 
social  discount  rate  (LBL-REM); 

•  Energy  price  forecasts; 

•  The  characterization  of  prototypical 
firms  for  the  manufacturer  impact 
analysis  (LBL-MIM); 

•  Efficiency  forecasts  for  these  three 
products; 

•  Any  lessening  of  product  utility, 
especially  with  respect  to  the 
elimination  of  warm  water  rinse  in 
clothes  washers; 

•  The  effects  on  forecasts  due  to  the 
use  of  national  average  energy  prices 
and  usage  rates; 

•  The  effects  of  standards  on 
manufacturer's  incentives  to  develop 
innovative  products  and  product 
features;  and 

•  Any  uncertainties  in  modeling 
especially  product  usage,  e.g.,  changes 
in  usage  rates  as  shown  by  survey  data 


or  changes  in  usage  of  features  such  as 
no-heat  dry  options  on  dishwashers. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Part  430  of  Chapter 
n  of  Tide  10,  Code  of  Federal 
Regulations,  as  set  forth  below. 

Issued  in  Washington,  DC,  July  13, 1986\ 
|ohn  R.  Berg, 

Assistant  Secretary.  Consen'otion  and 
Renewable  Energy. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure,  Energy  conservation. 
Household  appliances. 

PART  430-ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  Energy  Policy  and  Conservation 
Act,  Title  III,  Part  B,  as  amended  by  National 
Energy  Conservation  Policy  Act,  Title  IV,  Part 
2,  National  Appliance  Energy  Conservation 
Act  of  1987,  and  National  Appliance  Energy 
Conservation  Amendments  of  1988  (42  U.S.C. 
6291-6309). 
***** 

2.  Section  430.32  is  amended  by 
revising  paragraphs  (f),  (g),  and  (h)  to 
read  as  follows: 

§  430.32    Energy  conservation  standards. 

The  energy  conservation  standards 
for  the  covered  product  classes  are: 

***** 

(f)  Dishwashers. 


Product  class 


1 .  Compact  Dishwasher 
(115V). 

2.  Standard  Dishwasher 
(115V). 

3.  Water  Heating 
Dishwasher,  Compact 
(115V). 

4.  Water  Heating 

'  Dishwasher,  Standard 
(116V). 


Energy  factor  (loads/ 

kWh)  effective  January 

1,1993 


0.58.    . 
0.41. 

Must  be  equipped  with 
option  to  dry  without 
heat. 

0.44. 


Product  class 


5.  Water  Heating 
Dishwrasher,  Compact 
(220V). 

6.  Water  Heating 
Dishwasher,  Standard 
(220V). 


Energy  factor  (kMds/ 

kWh)  effective  January 

1.1993 


Must  tw  equipped  with 

option  to  diy  without 

heat 
Must  t>e  equipped  with 

option  to  dry  wittiout 

heat 


(g)  Clothes  washers. 


Product  class 


1.  Top  Loading,  Compact 
(1.6  ft.'  capacity  or 
less). 

2.  Top  Loading, 
Standard  (1.61  to  2.74 
ft>  capacity  or 
greater). 

3.  Top  Loading,  Large 
(2.75  ft.'  capacity  or 
greater). 

4.  Top  Loading,  Semi- 
Automatic. 

5.  Front  Loading _... 


6.  Suds  Saver.. 


Energy  factor  (cu  ft/ 

kWh/cyde)  effective 

Januaiy  1, 1993 


Must  have  an  unhealed 

rinse  option  to  1 .02  cu. 

ft/kWh/cyde. 
Must  have  an  unheated 

rinse  optkjn  to  1.32  cu. 

ft/kWh/cyde. 

Must  have  an  unheated 

rinse  optkxi  to  1.21  cu. 

tt/kWh/cyde. 
Must  have  an  unf)eated 

nnse  option. 
Must  have  an  unheated 

nnse  option. 
Must  have  an  unheated 

rinse  option. 


(h)  Clothes  dryers. 


Product  dass 


1.  Electric,  Standard.. 


2.  Electric,  Compact 
(120V). 

3.  Electric,  Compact 
(240V). 

4.  Electric  Heat  Pump 
[Reserved]. 

5.  Qas,  Standard 


6.  Gas,  Compact.. 


Requiremem— January  1. 
1993 


Shalt  have  moisture  or 
temperature  termirwiion. 

ShaN  have  nxjisture  or 
temperature  termination. 

Shalt  have  moisture  or 
temperature  terminatnn. 


Shall  have  moisture  or 
temperature  termtnatkxt 

ShaN  f«ave  moisture  or 
temperature  temiination. 


[FR  Doc.  89-18537  Filed  8-8-89;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
enewsDie  Energy 

[Docket  Number  CE-RM-69-101] 

Energy  Coneervatkm  Program  for 
Conaumer  Products 

AOENCV:  Department  of  Energy. 
ACTION:  Finding  of  No  Significant  Impact 
(FONSI)  for  Candidate  Energy 
Conservation  Standards  for 
Dishwashers,  Clothes  Washers  and 
Clothes  Dryers. 

summary:  The  Energy  Policy  and 
Conservation  Act  (^CA),  as  amended 
by  the  National  Energy  Conservation 
Policy  Act  (NECPA)  and  the  National 
Appliance  Energy  Conservation  Act 
(NAECA],  prescribes  energy 
conservation  standards  for  certain 
major  household  appliances,  and 
requires  the  Department  of  Energy 
(DOE)  to  administer  an  energy 
conservation  program  for  these 
products.  As  a  general  matter,  these 
federal  standards  preempt  State  and 
local  standards  and  any  other  State  and 
local  requirements  with  respect  to 
energy  efficiency  or  energy  use  of  these 
products.  Among  other  things,  NAECA 
requires  DOE  to  consider  amending  the 
energy  conservation  standards  for 
dishwashers,  clothes  washers  and 
clothes  dryers. 

Based  on  an  Environmental 
Assessment  (EA),  (DOE/EA-0386],  DOE 
has  determined  ihat  the  proposal  of  any 
of  the  candidate  amended  energy 
efficiency  standards  for  dishwashers, 
clothes  washers  and  clothes  dryers 
would  not  be  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  PoUcy 
Act  of  1969  (NEPA).  Therefore  an 
Environmental  Impact  Statement  is  not 
required. 

Public  Availability:  The  EA  is 
published  within  the  Technical  Support 
Document  for  the  range  of  candidate 
amended  energy  efficiency  standards 
and  is  available  on  request  at  the 
following  address:  Hearings  and 
Dockets  Branch,  Office  of  Conservation 
and  Renewable  Energy,  U.S.  Department 
of  Energy,  Docket  Number  CE-RM-88- 
101, 1000  Independence  Avenue.  SW., 
Room  6B-025.  CE-43.1  Washington,  DC 
20585  (202)  586-9320. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michael ).  McCabe,  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy  (CE-132),  1000 
Independence  Avenue,  SW., 
Washington,  DC  20565,  (202)  58&-9127. 


Donald  E.  Henningeri  U.S.  Department 
of  Energy,  Office  of  NEPA  Project 
Assistance  (EH-25),  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-2410. 
Martha  S.  Crosland.  U.S.  Department  of 
Energy,  Office  of  General  Counsel 
(GG-11),  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585,  (202) 
588-6947. 
SUPPLEMENTARY  INFORMATION:  DOE 
prepared  an  Environmental  Assessment 
(DOE/EA-0386]  on  the  candidate 
standards  for  amended  energy- 
efficiency  standards  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  Pub.  L  01-190, 40 
U.S.C.  4221  et  seq.,  and  the 
implementing  regulations  of  the  Council 
on  Environmental  Quality  [40  CFR  Parts 
1500-1508).  The  EA  addresses  the 
possible  incremental  environmental 
effects  attributable  to  the  application  of 
a  range  of  candidate  amended  standards 
(in  the  form  of  engineering  changes]  to 
the  design  of  dishwashers,  clothes 
washers,  and  clothes  dryers.  The  effects 
of  the  candidate  amended  standards 
range  from  no  change  to  a  slight 
improvement  in  the  environment  as 
discussed  in  the  General  Findings 
below. 

Approach  Used  in  the  Analysis 

The  EA  evaluates  the  environmental 
impacts  resulting  from  the  proposed 
setting  of  a  range  of  emended  energy- 
efficiency  standards  for  dishwashers, 
clothes  washers,  and  clothes  dryers  in 
accordance  with  the  NAECA.  A 
complete  description  of  the  Engineering 
and  Economic  Analysis  of  the  range  of 
amended  standards  may  be  found  in  the 
Technical  Support  Docimient  (TSD). 

The  main  environmental  concern 
addressed  is  emissions  from  fossil 
fueled  electricity  generation.  Each  of  the 
design  options  for  dishwashers,  clothes 
washers  and  clothes  dryers  would  result 
in  decreased  electricity  use  and, 
therefore,  reduced  powerplant 
emissions.  The  proposed  efficiency 
standards  would  decrease  air  pollution 
by  decreasing  future  energy  demand. 
The  greatest  decreases  in  air  pollution 
would  be  in  sulfur  oxides. 

Some  design  options  for  dishwashers 
would  also  reduce  water  consumption, 
resulting  in  lower  in>house  emissions 
from  fuel-burning  water  heaters. 

An  in-depth  analjrsis  of  particulrte 
emissions  is  not  inchided  in  the  EA 
because  particulate  emissions  are  minor 
compared  to  sulfur  and  nitrogen  oxide 
emissions.  For  example,  in  1984  power 
plants  contributed  only  7  percent  of  U.S. 
total  particulate  emissions  as  compared 
to  contributions  of  83  percent  and  84 


percent  of  total  SOi  and  NOa  emissions, 
respectively  (EPA,  1986) 

General  Findings 

1.  Dishwashers 

The  greatest  environmental  impacts  of 
the  candidate  standards  would  result 
from  generating  less  electricity.  Power 
plants'  main  enviroimiental  effects  on 
air  and  water  result  from  emissions  of 
sulfur  oxides  (SOJ,  nitrogen  oxides 
(NOJ,  and  carbon  dioxide  [COi].  All 
SO,  and  NO,  emissions  are  expressed  in 
the  equivalent  weights  of  SOi  and  NOa, 
respectively.  Carbon  dioxide  emissions 
are  commonly  expressed  as  tons  of 
carbon.  General  findings  are 
summarized  below. 

A  Sulfur  Dioxide  | 

The  greatest  decrease  in  air  pollution 
would  occur  for  sulfur  dioxide.  The 
range  of  expected  reductions  from  the 
candidate  standards  is  from  4,442  tons, 
or  0.03  percent  of  the  U.S.  SO2  emissions 
expected  to  be  emitted  by  power  plants 
in  the  year  2010,  to  a  level  of  9,523  tons, 
or  0.06  percent  of  the  expected  U.S. 
power  plant  emissions  cf  SO2  in  2010. 

B.  Nitrogen  Dioxide 

The  expected  reductions  in  NOt  fix>m 
the  candidate  standard  levels  range 
from  3,299  tons,  or  003  percent  of  the 
total  NO2  emissions  expected  to  be 
emitted  by  power  plants  in  the  year 
2010,  to  a  level  of  6,869  tons,  or  0.07 
percent  of  the  expected  U.S.  power  plant 
emissions  of  NOi  in  2010. 

C.  Carbon  Dioxide 

The  expected  reductions  in  COi  from 
the  candidate  standard  levels  range 
from  the  equivalent  of  350,000  tons,  or 
0.02  percent  of  the  total  CO2  emissions 
expected  to  be  emitted  in  the  U.S.  in  the 
year  2010,  to  a  level  of  ^04,000  tons,  or 
0.04  percent  of  expected  U.S.  emissions 
of  CO2  in  2010. 

The  candidate  dishwasher  standards 
would  also  save  197  bilEon  to  276  billion 
gallons  of  water  during  the  1993-2015 
time  period. 

None  of  the  environmental  impacts 
from  the  savings  of  SOi,  NO*,  or  CO2 
from  the  candidate  stai^ards  is 
considered  to  be  significant. 

2.  Clothes  Washers 

The  greatest  environmental  impact  of 
the  candidate  standards  for  clothes 
washers  would  be  a  decrease  in 
electricity  consumption.  General 
findings  are  sununarized  below: 

A.  Sulfur  Dioxide 

The  expected  reductions  in  SO3  from 
the  candidate  standard  levels  range 
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from  8,943  tons,  or  0.05  percent  of  the 
expected  U.S.  power  plant  emissions  of 
SOi  in  2010,  to  a  level  of  21,528  tons  or 
0.13  percent  of  the  U.S.  SO»  emissions 
expected  to  be  emitted  by  power  plants 
in  the  year  2010. 

B.  Nitrogen  Dioxide 

The  expected  reductions  in  NOi  from 
the  candidate  standard  levels  range 
from  8,7.59  tons,  or  .07  percent  of  the  U.S. 
NO2  emissions  expected  to  be  emitted 
by  power  plants  in  the  year  2010,  to  a 
level  of  15,875  tons,  or  0.16  percent  of 
2010  emissions  of  NO2  from  U.S.  power 
plants. 

C.  Carbon  Dioxide 

The  expected  reductions  in  CO2  from 
the  candidate  standard  levels  range 
from  736,000  tons,  or  0.04  percent  of  the 
expected  COz  emissions  in  the  U.S.  in 
2010.  to  a  level  of  1.677,000  tons,  or  C.09 
percent  of  the  COa  emissions  expected 
in  the  U.S.  in  the  year  20l0. 

The  environmental  impacts  from  the 
savings  of  SO*.  NO2,  or  COt  from  the 
candidate  standards  are  considered  to 
be  insignificant. 


J.  Clothes  Dryers 

The  greatest  impact  of  the  candidate 
standard  levels  for  clothes  dryers  is  a 
decrease  in  electricity  consumption. 
General  findings  are  summarized  below: 

A.  Sulfur  Dioxide 

The  expected  reductions  in  SOj  from 
the  candidate  standard  levels  range 
from  10,552  tons,  or  0.06  percent  of  the 
SOt  emissions  expected  from  U.S.  power 
plants  in  the  year  2010,  to  a  level  of 
38,230  tons,  which  would  represent  0.22 
percent  of  SOi  emissions  by  U.S.  power 
plants  in  2010. 

B.  Nitrogen  Dioxide 

The  expected  reductions  in  NOi  from 
the  candidate  standard  levels  range 
from  7,020  tons,  or  0.07  percent  of  the 
U.S.  NOi  emissions  expected  to  be 
emitted  by  U.S.  power  plants  in  the  year 
2010,  to  a  level  of  25,641  tons, 
representing  0.25  percent  of  NOi 
emissions  by  U.S.  power  plants  in  2010. 

C.  Carbon  Dioxide 

The  expected  reductions  in  COi  from 
the  candidate  standard  levels  range 
from  638,000  tons,  or  0.04  tons  of  the  COt 
emissions  expected  to  be  emitted  in  the 
U.S.  in  the  year  2010,  to  a  level  of 


2,398,000  tons,  or  0.13  percent  of  U.S. 
emissions  of  COi  in  2010. 

The  environmental  impacts  from  the 
savings  of  SOi,  NO2,  or  COs  from  the 
candidate  standards  are  considered  to 
be  insignificant. 

In  conclusion,  no  levels  of  the 
candidate  standards  for  the  appliances, 
individually  or  ciunulatively,  would 
result  in  significant  reductions  of  SOa, 
NOa,  or  COa  and  therefore  none  would 
result  in  significant  environmental 
impacts. 

Detetmination 

Based  upon  the  EA  DOE  has 
determined  that  the  proposal  of  any  of 
the  candidate  amended  energy- 
efficiency  standards  for  dishwashers, 
clothes  dryers  and  clothes  washers 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  within  the 
meaning  of  NEPA.  Therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

Issued  in  Washington,  DC,  May  30, 1989. 
Peter  N.  Brush, 

Acting  Assistant  Secretary,  Environment, 

Safety  and  Health. 

[FR  Doc.  e»-18538  Filed  8-8-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  345 
RIN  1S20-AAM 

Stat*  Granta  Program  for  Technology- 
Related  Aaalatance  for  Individuals 
With  Dlsabilltiea 

AQCNCV:  Department  of  Education. 
ACTION:  Final  Regulations. 

summary:  The  Secretary  announces 
final  regulations  to  implement  the 
Technology-Related  Assistance  for 
Individuals  with  DisabiUties  Act  of  1988. 
The  regulations  implement  Title  I  of  the 
Act.  a  program  of  State  grants  for  the 
development  of  consumer-responsive 
statewide  programs  of  technology- 
related  assistance  for  individuals  with 
disabilities.  The  rules  state  the  purposes 
of  the  program,  the  types  of  activities 
that  may  be  supported,  application 
requirements,  the  selection  criteria  by 
which  the  Secretary  evaluates 
applications,  and  the  requirements  that 
must  be  met  by  States  that  receive 
grants  under  the  program. 
EPFEcnvi  date:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  annoimcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  niRTNCR  INFORMATION  CONTACT: 

Betty  Jo  Berland;  Telephone:  (202)  732- 
1139;  deaf  or  hearing-impaired  persons 
who  use  telecommunication  devices  for 
the  deaf  (TDD)  may  call  (202)  732-1196. 

•UFFLEMENTARV  information:  In 

August  19B8,  Congress  passed,  and  the 
President  signed,  the  Technology- 
Related  Assistance  Act  for  Individuals 
with  Disabilities  (Pub.  L.  100-407).  The 
Act  is  based  upon  the  finding  that 
advances  in  modem  technology  can 
enable  some  persons  with  disabilities  to 
have  greater  control  over  their  own 
lives,  to  enhance  their  participation  in 
education,  employment,  family,  and 
community  activities,  and  to  otherwise 
benefit  from  opportunities  that  are 
commonly  available  to  individuals  who 
do  not  have  disabilities.  Title  I  of  the 
Act.  the  subject  of  these  final 
regulations,  authorizes  financial 
assistance  to  States  to  help  each  State 
develop  a  consumer-responsive, 
statewide  program  of  technology-related 
assistance  for  individuals  with 
disabiUties. 

The  regulations  incorporate  the  seven 
statutory  purposes  of  the  program  and 


provide  that  a  State  must  address  each 
of  these  purposes  in  its  consumer- 
responsive,  comprehensive  statewide 
program.  The  regulations  further  provide 
that,  in  accordance  with  the  statutory 
requirements,  the  Governor  must 
designate  a  single  responsible  entity  to 
apply  for  a  grant  and  administer  the 
activities  under  the  grant,  and  must 
designate  a  public  agency  to  receive  and 
disburse  the  funds  and  maintain  fiscal 
controls. 

From  time  to  time,  the  Secretary  will 
publish  a  notice  in  the  Federal  Register 
requesting  applications  for  development 
grants.  In  an  application  for  a 
development  grant,  a  State  must 
provide,  among  other  things,  a 
preliminary  assessment  of  its  need  for 
technology-related  assistance  and  a 
description  of  its  existing  efforts  to 
establish  a  consumer-responsive, 
comprehensive  statewide  system  for  the 
delivery  of  technology-related 
assistance.  Each  State  must  also  state 
the  goals  and  objectives  of  its  proposed 
program  under  the  development  grant  A 
development  grant  will  be  awarded  for  a 
three-year  period. 

The  Secretary  will  refer  complete 
applications  to  one  or  more  groups  of 
expert  peer  reviewers,  which  wiU 
evaluate  the  applications  according  to 
the  selection  criteria  in  §  345.31.  The 
Secretary  will  seek  the  involvement  as 
members  of  the  peer  review  panels 
individuals  with  disabilities,  family 
members  of  individuals  with  disabilities, 
and  others  who  have  expertise,  by 
reason  of  training  or  personal 
experience,  in  such  areas  as  the 
provision  of  technology-related  services 
or  assistive  devices;  public 
administration;  development  and 
implementation  of  puUic  systems; 
evaluation  of  service  delivery  programs; 
education,  training,  and  public 
information;  development  and 
maintenance  of  information  systems; 
provision  of  services  to  individuals  with 
disabilities  and  their  families;  health 
care  and  benefits  administration;  use  of 
assistive  technology;  and  other  relevant 
and  appropriate  areas. 

The  selection  criteria  for  applications 
for  development  grants,  which  are 
detailed  in  the  regulatfons  at  §  345.31, 
include  the  extent  to  which  a  State: 
demonstrates  a  comprehensive 
assessment  of  the  need  for  a  statewide, 
consumer-responsive  program;  presents 
measurable  goals  and  objectives  that 
address  the  stated  needs;  presents  a 
plan  of  activities  that  is  likely  to 
accomplish  the  goals  and  objectives; 
presents  an  adequate  management  plan, 
including  staffing,  resource  deployment, 
and  coordination;  presents  an  adequate 
plan  of  evaluation;  describes 


substantive  roles  for  individuals  vnth 
disabilities  or  their  families  or 
representatives  in  the  development  and 
implementation  of  the  State's  program 
under  the  grant;  and  describes  extensive 
coordination  among  appropriate  State, 
public,  and  private  agencies  in  all 
phases  of  the  project. 

In  the  third  year  of  its  development 
grant,  a  State  may  apply  for  an 
extension  grant.  In  its  application  for  an 
extension  grant,  a  State  must  include  a 
followup  needs  assessment  and  a 
description  of  the  activities  and 
accomplishments  under  the 
development  grant.  States  are  required 
to  collect  data  and  document  the  extent 
to  which  they  have  made  progress 
toward  the  goals  specified  in  the 
application  for  the  development  grant. 
An  application  for  an  extension  grant 
also  must  include  an  assessment  of  the 
degree  of  satisfaction  of  individuals 
with  disabilities,  their  families  or 
representatives,  public  and  private 
service  providers,  employers,  and  other 
appropriate  individuals  with  the 
activities  under  the  development  grant 
and  with  their  involvement  in  the 
development  and  implementation  of  the 
statewide  program  of  technology-related 
assistance  under  the  grant 

The  Secretary  may  award  extension 
grants  to  States  that  have  made 
significant  progress  under  the 
development  grant.  Applications  for 
extension  grants  will  be  evaluated 
based  on  the  application  that  is 
submitted  and  the  Secretary's 
assessment  of  the  extent  to  which  the 
State  made  significant  progress  toward 
achieving  the  goals  and  objectives  under 
its  development  grant. 

The  regulations  provide  that  the 
Secretary  will  base  the  assessment  of 
progress  on  the  results  of  a  site  visit  to 
the  State's  program  and  the 
documentation  of  progress  the  State  has 
presented  in  its  extension  grant 
application. 

The  rules  clarify  the  obligations  of  a 
grantee  with  respect  to  fiscal 
accountability,  reporting,  and 
cooperation  with  the  Secretary  in  the 
discharge  of  the  Secretar/s 
responsibilities  under  this  program. 

Finally,  the  rules  outline  the  penalties 
to  which  a  State  may  be  subject  if  it 
violates  the  requirements  of  this  part. 
There  are  no  program-specific  appeals 
procedures  in  this  part  because  general 
Department  of  Education  procedures 
governing  the  withholding  and  recovery 
of  funds  apply  to  any  State  that  is  found 
to  be  in  noncompliance  with  the 
requirements  of  this  progmm  as  a  result 
of  a  site  visit  or  failure  to  supply 
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relevant  information  that  the  Secretary 
requires. 

The  Department  of  Education's 
responsibilities  under  this  Act  will  be 
administered  by  the  National  Institute 
on  Disability  and  Rehabilitation 
Research  (NIDRR),  created  under  Title  II 
of  the  Rehabilitation  Act  of  1973,  as 
amended  by  Pub.  L.  95-602, 98-221,  and 
99-506.  The  administration  of  the 
program  will  be  governed  generally  by 
the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
with  certain  specific  exceptions.  In 
specifying  the  regulations  that  apply  to 
this  program,  the  Secretary  has 
excluded  34  CFR  80.32(a)  and  34  CFR 
80.33(a)  because  the  statute  specifically 
encourages  transfer  of  title  to  equipment 
and  supplies,  and  §  75.618  because  the 
statute  authorizes  grantees  to  lease 
equipment. 

On  April  12, 1989,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  at  54  FR 14773. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  the  Department 
received  20  letters  of  comment.  An 
analysis  of  the  comments  and  of  the 
changes  in  the  regulations  since  the 
publication  of  the  NPRM  is  published  as 
an  appendix  to  these  final  regulations. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
Order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  these 
regulations  would  affect  only  States  and 
entities  designated  to  act  on  behalf  of 
States,  the  regulations  would  not  have 
an  impact  on  small  entities.  States  and 
State  agencies  are  not  defined  as  "small 
entities"  in  the  Regulatory  Flexibility 
Act. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 


federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

List  of  Subjects  in  34  CFR  Part  345 

Administrative  practice  and 
procedure,  Education,  Educational 
research.  Grant  programs— education, 
Handicapped,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  5. 1989. 
Laura  F.  Cavazos, 

Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.224,  National  Institute  on 
Disability  and  Rehabilitation  Research] 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  adding  a 
new  Part  345,  to  read  as  follows: 

PART  345-STATE  GRANTS 
PROGRAM  FOR  TECHNOLOGY- 
RELATED  ASSISTANCE  FOR 
INDIVIDUALS  WITH  DISABILITIES 

Subpart  A— General 

Sec. 

345.1  What  is  the  State  Grants  Program  for 
Technology-Related  Assistance  for 
Individuals  with  Disabilities? 

345.2  What  are  the  purposes  of  the  State 
grants  program  for  technology-related 
assistance  for  individuals  with 
disabilities? 

345.3  What  are  the  types  of  awards  under 
this  program? 

345.4  Who  is  eligible  to  receive  assistance 
under  this  program? 

345.5  What  regulations  apply  to  this 
program? 

345.6  What  definitions  apply  to  this 
program? 

Subpart  B— What  Kinds  of  Activities  Does 
the  Department  Support  Under  this 
Program? 

345.10  What  are  the  functions  of  projects 
funded  under  this  program? 

345.11  What  types  of  activities  are 
authorized  under  this  program? 

Sulipart  C— How  Does  a  State  Apply  for  a 
Grant? 

345.20  What  is  the  content  of  an  application 
for  a  development  grant? 

345.21  What  is  the  content  of  an  application 
for  an  extension  grant? 

Sul>part  D— How  Does  the  Secretary  Make 
a  Grant? 

345.30  How  does  the  Secretary  evaluate  an 
application  for  a  development  grant 
under  this  program? 

345.31  What  selection  criteria  are  used  for 
development  grants  under  this  program? 


345.32  What  other  factors  does  the 
Secretary  take  into  consideration  in 
making  development  grant  awards  under 
this  program? 

345.33  What  is  the  review  process  for  an 
application  for  an  extension  grant? 

Stii)part  E— What  Condltlone  liuet  Be  Met 
After  an  Award? 

345.40  What  are  the  reporting  requirements 
for  the  recipient  of  a  development  grant? 

345  41  What  are  the  reporting  requirements 
for  the  recipient  of  an  extension  grant? 

345.42  Who  retains  title  to  technology 
devices  provided  under  this  program? 

345.43  What  are  the  requirements  for 
grantee  participation  in  the  Secretary's 
progress  assessments? 

345.44  What  are  the  restrictions  on  the  use 
of  funds  under  this  program? 

345.45  What  is  the  relation  between  this 
program  and  related  assistance  under 
other  programs? 

345.46  What  are  the  requirements  for 
participation  in  the  Secretary's 
evaluation  of  this  program? 

Subpart  F— What  Compliance  Procedurea 
May  the  Secretary  Uae? 

345.50  Who  is  subject  to  a  corrective  action 
plan? 

345.51  What  penalties  may  the  Secretary 
impose  on  a  grantee  that  is  found  not  to 
be  in  compliance? 

Authority:  29  U.S.C.  2201-2271,  unless 
otherwise  noted. 

Subpart  A— General 

§345.1    What  it  the  State  Grants  Program 
for  Technology-Retoted  Assistance  for 
Indhrldualt  with  Disabilities? 

This  program  provides  financial 
assistance  to  States  to  assist  each  State 
to  develop  and  implement  a  consumer- 
responsive,  comprehensive  statewide 
program  of  technology-related 
assistance  for  individuals  with 
disabilities  that  accomplishes  the 
purposes  described  in  §  345.2. 

(Authority;  29  U.S.C.  2211(a)) 

§345.2    What  are  the  purpose*  of  the  State 
grants  program  for  teehiwlogy-related 
assistance  for  individuals  with  disabilities? 

The  purposes  of  this  program  are  to 
create  and  support  consiuner- 
responsive,  comprehensive,  statewide 
programs  of  technology-related 
assistance  that  are  designed  to 
increase — 

(a)  Awareness  of  the  needs  of 
individuals  with  disabilities  for  assistive 
technology  devices  and  assistive 
technology  services; 

(b)  Awareness  of  policies,  practices, 
and  procedures  that  facilitate  or  impede 
the  availability  or  provision  of  assistive 
technology  devices  and  assistive 
technology  services: 

(c)  The  availability  of  and  funding  for 
the  provision  of  assistive  technology 
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devices  and  assistive  technology 
services  for  individuals  with  disabilities; 

(d)  Awareness  and  knowledge  of  the 
efficacy  of  assistive  technology  devices 
and  assistive  technology  services  among 
individuals  with  disabilities,  their 
fannlies  or  representatives,  individuals 
who  work  for  public  agencies  and 
private  entities  that  have  contact  with 
individuals  with  disabilities  (including 
insurers],  employers,  and  other 
appropriate  individuals; 

(e)  The  capacity  of  public  and  private 
entities  to  provide  technology-related 
assistance,  particularly  assistive 
technology  devices  and  assistive 
technology  services,  and  to  pay  for  the 
provision  of  assistive  technology 
devices  and  assistive  technology 
services; 

(f)  Coordination  among  State  agencies 
and  public  and  private  entities  that 
provide  technology-related  assistance, 
particularly  assistive  technology  devices 
and  assistive  technology  services;  and 

(g)  The  probability  that  individuals  of 
all  ages  with  disabilities  will,  to  the 
extent  appropriate,  be  able  to  secure 
and  maintain  possession  of  assistive 
technology  devices  as  they  make  the 
transition  between  services  offered  by 
human  service  agencies  or  between 
settings  of  daily  living. 

(Authority:  29  U.S.C.  2201(b)(1)) 

S  345.3   What  arc  ttM  types  of  awards 
under  this  program? 

Under  this  program,  the  Secretary— 

(a]  Awards  three-year  development 
grants  to  assist  States  in  developing  and 
implementing  statewide  programs  that 
accomplish  the  purposes  in  S  345.2;  and 

(b)  May  award  a  two-year  extension 
grant  to  any  State  that  demonstrates 
significant  progress  under  the 
development  grant  in  developing  and 
implementing  a  statewide  program  that 
accomplishes  the  purposes  in  S  345.2. 

(Authority:  29  U.S.C  2212  (a)  and  2213(a]) 

§34S.4   Who  is  sHglbls  to  recslv* 
assistanes  under  tNs  program? 

(a)  A  State  is  eligible  to  receive  a 
grant  under  this  program,  providing  that 
the  Governor  has  designated — 

(1)  An  office,  agency,  entity,  or 
individual  to  be  responsible  for 
preparing  the  application  and  carrying 
out  the  purposes  and  activities  of  die 
program  under  the  grant;  and 

(2)  A  public  agency  to  be  responsible 
for  receiving  and  disbursing  to  that 
office,  agency,  entity,  or  individual  the 
funds  received  under  the  program  and 
maintaining  fiscal  accountability  and 
responsibility. 

(b)  A  State  that  is  receiving  funding 
for  a  third  year  imder  a  development 


grant  may  apply  for  an  extension  grant, 
pursuant  toS  345.21. 

(Authority:  29  U.S.C  2212  (a)  and  (e)(1)  and 
2213(a))  j 

§  345.5    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to  the 
State  Grants  Program  for  Technology- 
Related  Assistance  for  Individuals  with 
Disabilities: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations),  Part  75  (Direct 
Grant  Programs)  except  §  75.618,  Part  77 
(Definitions  That  Apply  to  Department 
Regulations),  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  Part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  except 
§§  80.32(a)  and  80.33(e),  Part  81  (General 
Education  Provisions  Act — 
Enforcement),  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(b)  The  regulations  in  this  Part  345. 

(Authority:  29  U.S.C.  2201-2217) 

§345.6    What  definitions  apply  to  tMs 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 
Application 
Award 
Department 
EDGAR 
Fiscal  year 
Grant  period 
Nonprofit 
Nonpublic 
Private 
Project 

Project  period 
Public 

(b)  Definitions  in  the  Technology- 
Related  Assistance  for  individuals  with 
Disabilities  Act  of  1368.  The  following 
terms  used  in  this  part  are  defined  in 
section  3  of  the  Act: 

Assistive  technology  device 

Assistive  technology  service 

Individual  with  disabilities 

Institution  of  higher  education 

Secretary 

State 

Technology-related  assistance 

Underserved  group 

(c)  Other  definitions.  The  following 
definition  also  applies  to  this  part: 


"Major  hfe  functions"  means 
functions  such  as  caring  fbr  one's  self, 
performing  manual  tasks,  walking, 
seeing,  hearing,  speaking,  breathing, 
learning,  and  working. 
(Authority:  29  U.S.C.  2201-2217) 

Subpart  B— What  Kindt  of  Activities 
Does  the  Department  Support  Under 
This  Program? 

§345.10    What  are  the  functions  of 
projects  funded  under  this  program? 

The  following  fimctions  may  be 
carried  out  by  States  in  accomphshing 
the  purposes  described  in  §  345.2: 

(a)  Identification  of  individuals  with 
disabilities,  including  individuals  from 
underserved  groups,  residing  in  the 
State,  and  an  ongoing  assessment  of  the 
needs  of  those  individuals  with 
disabilities  for  technology-related 
assistailce,  which  may  be  based  on 
existing  data. 

(b)  Identification  and  coordination  of 
Federal  and  State  policies,  resources, 
and  services  related  to  the  provision  of 
technology-related  assistance  to 
individuals  with  disabilities,  including 
entering  into  interagency  agreements. 

(c)  Provision  to  individuals  with 
disabihties  of  assistive  technology 
devices  and  services  that  will  mitigate 
the  effects  of  those  disabilities,  and 
payment  for  these  devices  and  services. 

(d)  Dissemination  of  information 
about  technology-related  assistance  and 
funding  sources  for  assistive  technology 
devices  and  services  to  individuals  with 
disabilities,  their  families  or 
representatives,  employers,  individuals 
who  work  for  public  ageades  or  private 
entities  that  have  contact  with 
individuals  with  disabilities  (including 
insurers],  and  other  appropriate 
individuals. 

(e)  Provision  of  training  and  technical 
assistance  related  to  assistive 
technology  devices  and  services  to 
individuals  with  disabilities,  their 
families  or  representatives,  employers, 
and  individuals  who  woric  for  public 
agencies  or  private  entities  that  have 
contact  with  individuals  with 
disabilities  (including  insurers],  and 
other  appropriate  individuals. 

(f)  Conduct  of  a  public  awareness 
program  focusing  on  the  efficacy  and 
availabihty  of  assistive  technology 
services  and  devices  for  individuals 
with  disabilities. 

(g)  Provision  of  assistance  to 
statewide  and  community-based 
organizations  that  provide  assistive 
technology  services  to  individuals  with 
disabilities. 

(h)  Support  for  the  estabhshment  or 
continuation  of  partnerships  and 
cooperative  initiatives  between  public 
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agencies  and  both  nonprofit  and  for- 
profit  entities  to  facilitate  the 
development  and  implementation  of  a 
statewide  program  of  technology-related 
assistance  for  individuals  with 
disabilities. 

(i)  Actions  to  develop  standards  or,  as 
appropriate,  apply  existing  standards  to 
ensure  the  availability  of  qualified 
personnel. 

(j)  Compilation  and  evaluation  of 
appropriate  data  relating  to  the  program. 

(k]  The  establishment  of  procedures 
providing  for  the  active  involvement  of 
individuals  with  disabilities,  their 
families  or  representatives,  and  other 
appropriate  individuals  in  the 
development  and  implementation  of  the 
program,  and  for  the  active  involvement, 
to  the  maximum  extent  appropriate,  of 
individuals  with  disabilities  who  use 
assistive  technology  devices  and 
assistive  technology  services  in 
decisions  relating  to  these  assistive 
technology  devices  and  assistive 
technology  services. 

(1)  Any  other  functions  approved  by 
the  Secretary  that  further  the  purposes 
in  §  345.2. 

(Authority:  29  U.S.C.  2211(b)) 

§345.11    What  type  of  activities  are 
authorized  under  this  program? 

In  carrying  out  the  purposes  described 
in  §  345.2  and  the  functions  described  in 
§  345.10,  a  State  may  undertake  one  or 
more  of  the  following  activities: 

(a)  Develop  and  implement  model 
systems  for  the  delivery  of  assistive 
technology  devices  and  services  to 
individuals  with  disabilities  that,  if 
successful  could  be  repUcated  or  made 
generally  appUcable,  and  that  may 
include — 

(1)  The  ptirchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices  and  services,  or  payment  for  the 
provision  of  assistive  technology 
devices  and  services; 

(2)  The  provision  of  counselors, 
including  peer  counselors,  to  assist 
individuals  with  disabilities  and  their 
families  to  obtain  assistive  technology 
devices  and  services; 

(3)  Provisions  for  the  involvement  of 
individuals  with  disabilities  or,  if 
appropriate,  their  families  or 
representatives  in  the  development  and 
operation  of  the  model  delivery  system; 
and 

(4)  The  evaluation  of  the  efficacy  of 
the  model  service  delivery  system. 

(b)  Conduct  a  statewide  needs 
assessment,  which  may  be  based  on 
existing  data  and  may  include — 

(1]  Estimates  of  the  number  of 
individuals  with  disabilities  within  the 
State,  categorized  by  residence,  type 


and  extent  of  disabilities,  age,  race, 
gender,  and  ethnicity; 

(2)  A  description  of  the  efforts  during 
fiscal  year  1987  to  provide  technology- 
related  assistance  to  individuals  with 
disabilities,  including  the  devices  and 
services  provided  and  the  number  and 
types  of  individuals  receiving 
appropriate  devices  and  services: 

(3)  An  estimate  of  the  number  of 
individuals  with  disabilities  who  are  in 
need  of  assistive  technology  devices  and 
services  and  a  description  of  the  types 
of  assistance  needed; 

(4)  An  estimate  of  the  cost  of 
providing  technology-related  assistance 
to  all  individuals  with  disabilities  who 
need  technology-related  assistance; 

(5)  A  description  of  State  and  local 
public  and  private  resources,  including 
insurance,  available  to  establish  a 
statewide  program  of  technology-related 
assistance; 

(6)  The  identification  of  State  and 
Federal  policies  that  facilitate  or 
interfere  with  the  operation  of  a 
statewide  system  of  technology-related 
assistance; 

(7)  A  description  of  alternative  State- 
financed  systems  to  subsidize  the 
provision  of  technology-related 
assistance,  including  loans  for  assistive 
technology  devices,  a  low-interest  loan 
fund,  a  revolving  fund,  a  loan  insurance 
program,  or  a  partnership  with  private 
entities  for  the  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices  and  services,  and  a  description 
of  the  eligibility  criteria  under  these 
alternative  systems; 

(8)  A  description  of  the  State's 
procurement  policies  and  the  extent  to 
which  those  policies  will  ensure,  to  the 
extent  practicable,  the  compatibility  of 
assistive  technology  devices  supplied  as 
a  result  of  this  program  with  technology 
designed  for  general  use  by  those  in  the 
population  who  are  not  disabled;  and 

(9)  An  inquiry  into  whether  it  is 
advantageous  for  either  a  State  agency 
or  a  task  force  comprised  of 
representatives  from  both  the  State  and 
the  private  sector  to  study  the  practices 
of  private  companies  offering  health  and 
disability  insurance  in  the  State  vsrith 
regard  to  the  purchase,  lease,  or  other 
acquisition  of  assistive  technology 
devices  and  use  of  assistive  technology 
services. 

(c]  Conduct  or  support  a  public 
awareness  program  designed  to  provide 
information  on  the  efficacy  and 
availability  of  assistive  technology 
devices  and  services  to  individuals  with 
disabilities,  their  families  or 
representatives,  individuals  who  work 
for  public  agencies  and  private  entities 
that  have  contact  with  individuals  with 
disabilities  (including  insurers). 


employers,  and  other  appropriate 
individuals  that  may  include — 

(1)  The  development  and 
dissemination  of  information  relating  to 
the  nature  of  assistive  technology 
devices  and  services  including  their 
cost,  appropriateness,  availability,  and 
means  of  access,  and  the  efficacy  of 
assistive  technology  devices  and 
services  in  enhancing  the  capacities  of 
individuals  with  disabilities; 

(2)  Procedures  for  providing  direct 
communication  between  public  and 
private  providers,  including  employers, 
of  assistive  technology  devices  and 
services;  and 

(3)  The  development  and 
dissemination  of  information  relating  to 
the  use  of  the  pubhc  awareness  program 
by  individuals  with  disabilities,  their 
family  members  or  representatives, 
professionals  who  work  in  the  field  of 
technology-related  assistance,  and  other 
appropriate  individuals,  and  the  nature 
of  the  inquiries  these  individuals  have 
made. 

(d)  Encourage  the  creation  of  or 
support  for  the  maintenance  of  a 
program  of  support  groups  among 
statewide  or  community-based 
organizations  or  systems  that  assist 
individuals  with  (hsabiUties  to  use 
assistive  technology  devices  or  services. 

(e)  Provide  or  support  a  program  of 
training  and  technical  assistance 
relating  to  the  use  of  assistive  devices 
and  assistive  technology  services  to 
individuals  with  disabilities,  their 
families  or  representatives,  individuals 
who  work  for  public  agencies  or  private 
entities  that  have  contact  with 
individuals  with  disabiUties,  insurers, 
employers,  and  other  appropriate 
individuals. 

(f)  Develop,  operate,  or  expand  a 
system  for  public  access  to  information 
about  technology-related  assistance  that 
may— 

(1)  Include  information  about  assistive 
technology  devices  and  services,  and 
about  the  availability,  costs,  and 
soiu'ces  of  funds,  and  the  individuals, 
organizations,  and  agencies  capable  of 
providing  technology-related  assistance 
to  individuals  with  disabihties: 

(2)  Identify  and  classify  existing 
funding  sources,  and  conditions  of  and 
criteria  for  access  to  those  sources, 
including  any  funding  mechanisms  or 
strategies  developed  by  the  State; 

(3)  Develop,  compile,  and  categorize  a 
catalog  of  print,  braille,  audio,  video, 
captioned  video,  and  other  materials  in 
various  media  that  contain  the 
information  described  in  9  345.11(f)(l]  so 
as  to  ensure  accessibility  to  individuals 
with  sensory  and  cognitive  disabilities; 
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(4)  Identify  existing  support  groups 
and  systems  available  to  assist 
individuals  with  disabilities  to  make 
effective  use  of  technology-related 
assistance;  and 

(5)  Maintain  a  record  of  the  extent  to 
which  citizens  of  the  State  use  or  make 
inquiries  of  this  information  system,  and 
the  nature  of  their  inquiries. 

(g)  Develop  cooperative  agreements 
with  other  States  to  expand  the  capacity 
of  the  States  to  assist  individuals  of  all 
ages  with  disabilities  to  learn  about, 
acquire,  use,  maintain,  adapt  and 
upgrade  assistive  technology  devices 
and  assistive  technology  services  that 
these  individuals  need  at  home,  school, 
work,  or,other  environments  that  are 
part  of  daily  living. 

(h)  Conduct  any  other  activities 
necessary  to  developing,  implementing, 
or  evaluating  the  statewide  program  of 
technology-related  assistance. 

(Authority:  29  U.S.C.  2211(c)) 

Subpart  C— How  Does  a  State  Apply 
for  a  Qrant? 

§345.20   WhatlatlMconttntofan 
application  for  a  davttopnwnt  grant? 

(a)  Applicants  for  development  grants 
under  this  program  shall  include  the 
following  information  in  their 
applications: 

(1)  The  designation  by  the  Governor 
of  the  State  of  the  office,  agency,  entity, 
or  individual  responsible  for  preparing 
the  application;  administering  and 
supervising  the  use  of  amounts  made 
available  under  the  grant;  plaiming  and 
developing  the  statewide  program  of 
technology-related  assistance;  ensuring 
coordination  between  public  and  private 
agencies,  including  the  entering  into  of 
interagency  agreements;  ensuring  active, 
timely,  and  meaningful  participation  by 
individuals  with  disabilities  and  their 
families  or  representatives,  and  other 
appropriate  individuals  with  respect  to 
performing  functions  and  carrying  out 
activities  under  the  grant:  and 
delegating  any  of  these  responsibilities 
to  one  or  more  appropriate  agencies, 
entities,  or  individuals. 

(2)  A  description  of  the  nature  and 
extent  of  involvement  of  various  State 
agencies  in  the  preparation  of  the 
application  and  of  their  continuing  role 
in  the  development  of  the  statewide 
program  of  technology-related 
assistance. 

(3)  A  description  of  the  nature  and 
extent  of  involvement  of  individuals  not 
employed  by  any  State  agency, 
including  individuals  with  disabilities, 
their  famiUes  or  representatives,  and 
other  appropriate  individuals  in  the 
development  of  the  application  and  the 
continuing  role  of  these  individuals  in 


the  development  of  the  statewide 
program  under  the  grant. 

(4)  A  preliminary  assessment  of  the 
needs  of  individuals  with  disabilities  in 
the  State,  including  individuals  from 
underserved  groups,  and  individuals  in 
various  geographic  areas  of  the  State  for 
assistive  technology  services,  devices, 
and  support. 

(5)  A  description  of  the  State's  current 
and  previous  efforts  to  develop  a 
statewide  program  of  technology-related 
assistance  and  an  assessment  of  the 
effectiveness  of  those  efforts. 

(6)  A  description  of  the  objectives, 
functions,  goals,  and  activities  planned 
under  the  grant  and  the  expected 
outcomes  at  the  end  of  the  grant  period 
with  respect  to  a  consumer-responsive 
statewide  program  consistent  with  the 
purposes  of  the  program  stated  in 

§  345.2. 

(7)  A  description  of  the  State's  and 
other  resources  that  can  be  committed 
to  the  development  of  the  statewide 
program,  including  a  description  of  the 
types  of  collaborative  relationships  that 
will  be  developed  among  public  and 
private  entities  in  the  State  to  further  the 
purposes  of  the  grant. 

(8)  A  description  of  the  procedures 
used  for  compiHng  information  for  the 
application  and  of  the  procedures  that 
the  State  will  use  to  collect  information 
and  conduct  evaluations  of  progress  and 
accomplishments  under  the  grant. 

(9)  A  description  of  State  policies  and 
procedures  governing  contracts,  grants, 
and  other  arrangements  with  public  and 
private  entities  and  individuals  for  the 
purpose  of  developing  a  statewide 
system  and  providing  assistive 
technology  devices  and  services  imder 
the  grant  that  will  indicate  that  a  State's 
policies  and  procedures  are  adequate  to 
ensure  appropriate  fiscal  accounting, 
recordkeeping  and  reporting,  and 
program  accountabiUty  by  all  parties 
receiving  funds  under  the  grant. 

(b)  Applicants  for  development  grants 
shall  include  the  following  assurances  in 
their  applications: 

(1)  An  assurance  that,  to  the  extent 
practicable,  devices  and  services 
provided  under  the  grant  will  be 
equitably  distributed  among  all 
geographic  areas  of  the  State. 

(2]  An  assurance  that  tide  to  devices 
purchased  with  grant  funds,  including 
through  subgrants  or  contracts,  will  be 
held  by  public  agencies  or  will  be 
transferred  to  the  disabled  individual  or 
to  a  family  member  or  guardian  in 
accordance  with  the  provisions  of 
§  345.42. 

(3)  An  assurance  that  funds  received 
under  the  grant — 

(i)  Will  be  expended  in  accordance 
with  the  provisions  of  Tide  I  of  the 


Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  of  1988 
and  the  regulations  in  thii  part; 

(<!}  Vv'ill  be  used  to  supplement 
amounts  available  from  cither  sources 
for  technology-related  assistance; 

(iii]  Will  not  be  used  to  pay  a  financial 
obligation  for  technology-related 
devices  or  services  that  would 
otherwise  have  been  paid  from  other 
sources,  unless  that  payment  is  made  to 
prevent  a  delay  in  receipt  of  technology- 
related  assistance  by  an  individual  and 
is  subsequentiy  reimbursed  in  full;  and 

(iv)  Will  not  be  used  to  supplant 
related  assistance  available  under  the 
Social  Security  Act  {Titles  II,  V,  XVI, 
XVIII.  XDC  or  XX),  the  Education  of  the 
Handicapped  Act  the  Rehabilitation 
Act  of  1973,  or  laws  pertmning  to 
veterans  benefits. 

(4]  An  assurance  that  the  State  will 
adopt  such  fiscal  control  and  accounting 
procedures  as  may  be  necessary  to 
ensure  proper  disbursement  of  and 
accounting  for  funds  under  the  grant, 
and  that  a  public  agency  will  control 
and  administer  all  funds  received  under 
the  grant  and  will  not  commingle  monies 
received  under  the  grant  with  State  or 
other  funds. 

(5]  An  assurance  that  the  State  will 
make  available  information  concerning 
technology-related  assistance  to 
individuals  with  disabilities  and  their 
families  or  representatives  in  a  form  that 
will  enable  those  individaals  to  make 
effective  use  of  the  information;  in 
preparing  information  for  dissemination, 
will  consider  the  needs  of  individuals 
with  sensory  and  cognitive  impairments; 
and  will  consider  the  provision  of 
information  through  a  variety  of  formats, 
including  audio  cassettes  and  braille 
materials,  and  visual  materials  such  as 
captioned  video  cassettes  and  discs. 

(6)  An  assurance  that  the  State  will 
prepare  reports  to  the  Secretary  in  such 
form  and  containing  such  information  as 
the  Secretary  may  require  to  carry  out 
the  Secretary's  functions  under  this 
program,  and  will  keep  such  records, 
and  allow  access  to  those  records  as  the 
Secretary  may  require  to  ensure  the 
correctness  and  verification  of 
information  provided  by  the  State  in  its 
application. 

(c)  Applicants  for  devejopment  grants 
shall  provide  any  other  related 
information  and  assurances  that  the 
Secretary  may  reasonably  require. 

(Authority:  29  U.S  C  2212(e}] 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  No.  1820-0027] 
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§345.21    What  la  the  content  of  an 
application  for  an  extension  grant? 

A  State  that  seeks  an  extension  grant 
shall  include  the  following  in  an 
application: 

(a)  A  description  of  the  needs  of 
individuals  wiUi  disabilities,  their 
families  or  representatives,  including 
individuals  fiom  underserved  groups 
and  other  appropriate  individuals  within 
the  State,  for  assistive  technology 
devices  and  services. 

(b)  A  description  of  the  specific 
activities  carried  out  under  the 
development  grant  and  the  relationship 
of  these  activities  to  the  creation  of  a 
statewide  program  of  technology -related 
assistance. 

(c)  Documentation  of  the  progress 
made  under  the  development  grant 
toward  development  of  a  statewide 
system  of  technology-related  assistance. 

(d)  A  description  of  the  actions  the 
State  has  taken  to  determine  the  degree 
of  satisfaction  of  individuals  with 
disabilities  and  their  families  or 
representatives,  public  and  private 
service  providers,  employers,  and  other 
appropriate  individuals  with  the  degree 
of  their  ongoing  participation  in  the 
development  and  implementation  of  die 
statewide  system,  with  the  specific 
activities  carried  out  under  the 
development  grant  and  with  the 
progress  made  imder  the  grant  toward  a 
consumer-responsive  statewide  system. 
That  description  must  include — 

(1)  A  description  of  the  involvement  of 
individuals  with  disabihUes  and  their 
families  or  representatives  in  the 
activities  carried  out  under  the 
development  grant  and  of  their 
continuing  involvement  in  the  extension 
grant;  and 

(2)  A  description  of  the  involvement  of 
State  agencies,  other  public  agencies, 
and  private  organizations,  including 
service  providers  and  employers,  in  the 
activities  under  the  development  grant 
and  in  the  resultant  statewide  system, 
and  their  continuing  roles  under  the 
extension  grant 

(e)  A  summary  of  comments  on  the 
State's  programs  and  progress  under  the 
development  grant  that  the  State  has 
solicited  from  relevant  parties,  including 
persons  with  disabilities  and  their 
families  or  representatives,  public  and 
private  service  providers,  employers, 
and  other  appropriate  individuals  and 
organizations  and  a  summary  of  the 
State's  response  to  those  comments. 

(f)  Information  and  assurances  as 
described  in  §  345.20. 

(g)  An  assurance  that  the  State  will 
comply  with  the  guidelines  established 
under  Section  508  of  the  Rehabilitation 
Act  of  1973  in  making  electronic 


equipment  accessible  to  individuals 
with  disabilities. 

(Authority:  29  U.S.C.  2213(c)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  No.  1820-0027) 

Subpart  D— How  Doea  ttie  Secretary 
Make  a  Grant? 

§345.30   How  dOM  ttw  Secretary  avaluatt 
an  application  for  a  development  grant 
under  ttiia  program? 

(a)  The  Secretary  evaluates  each 
application  using  the  selection  criteria  in 
S  345.31. 

(b)  The  Secretary  awards  each 
application  a  value  of  zero  to  five  (0-5) 
for  each  of  seven  (7)  criteria  listed  in 

S  345.31.  These  values  are  based  on  how 
well  the  application  addresses  each 
criterion,  as  follows:  Outstanding  (5); 
Superior  (4);  Satisfactory  (3);  Marginal 
(2);  poor  (1);  or  not  addressed  in  the 
application  (0). 

(c)  The  Secretary  weights  each 
criterion  as  indicated  in  §  345.31.  The 
value  awarded  to  each  criterion  in  a 
State's  application  is  multiplied  by  the 
standard  weight  accorded  to  that 
criterion  in  §  345.31. 

(d)  The  final  score  for  each 
apphcation  is  determined  by  totaling  the 
scores  computed  for  each  criterion. 

(e)  The  maximum  score  for  each 
application  is  100  points. 
(Authority:  29  U.S.C.  2212) 

§  345.3 1    What  selection  criteria  are  used 
for  development  granu  under  this 
program? 

(a)  The  Secretary  rates  each 
application  to  determine  the  degree  to 
which — 

(1)  Needs  assessment  {Weight:  2; 
Total  Points:  10)  The  apphcation 
demonstrates  a  comprehensive 
assessment  of  the  need  for  a  statewide, 
consumer-responsive  program  of 
technology-related  assistance  that 
includes — 

(i)  A  preliminary  assessment  of  the 
needs  of  individuals  with  disabilities  for 
assistive  technology  devices  and 
services,  including  the  needs  of 
individuals  fiom  underserved  groups 
and  in  various  geographic  areas  of  the 
State,  that  includes  a  description  of  how 
these  estimates  were  obtained; 

(ii)  An  assessment  of  existing  efforts 
in  the  State  to  provide  technology- 
related  assistance  to  individuals  with 
disabilities,  including  a  description  of 
the  type,  extent  and  level  of  technology- 
related  assistance  activities,  the  public 
and  private  agencies  and  individuals 
involved  in  these  activities  and  the 
nature  of  their  involvement,  and  an 
assessment  of  the  effectiveness  of  these 
activities;  and 


(iii)  An  assessment  of  the  current 
unmet  needs  in  the  State  that  would 
have  to  be  met  in  order  to  accomplish 
each  of  the  seven  puiposes  of  the 
program  as  described  in  i  345.2; 

(2)  Coals  and  objectives  (Weight:  3; 
Total  Points:  15)  The  application 
identifies  goals  and  objectives  that — 

(i)  Address  each  of  the  unmet  needs  in 
die  State  described  in  §  345.31(a)(1);  and 

(ii)  Are  cleariy  measurable,  with  both 
milestones  of  progress  and  indicators  of 
success; 

(3)  Plan  of  activities  (Weight:  3;  Total 
Points:  15)  "The  application  presents  a 
plan  of  activities  that— 

(i)  Indicates  a  likelihood  that  the 
proposed  activities  will  accomplish  the 
goals  and  objectives  as  set  fordi  in 
§  345.31(a)(2)  and  will  result  in  the 
development  and  implementation  of  a 
comprehensive,  consumer-responsive, 
statewide  system  of  technology-related 
assistance; 

(ii)  Is  consistent  with  the  authorized 
purposes,  functions,  and  activities  of  the 
program;  and 

(iii)  Provides,  to  the  extent  feasible, 
for  equitable  distribution  of  amounts 
received  under  the  grant  in  all 
geographic  areas  of  die  State,  and 
effectively  considers  the  needs  of 
underserved  groups; 

(4)  Evaluation  plan  (Weight:  3;  Total 
Points:  15]  The  application  presents  an 
effective  plan  for  evaluating  the 
progress  made  toward  accomplishment 
of  the  goals  and  objectives  of  the  State's 
project  that — 

(i)  Specifies  adequate  indicators  of 
accomplishment  for  each  of  the  goals 
and  objectives; 

(ii)  Specifies  appropriate  measures  to 
be  used  and  the  data  elements  needed 
for  these  measures  that  will  result  in  an 
adequate  evaluation; 

(iii)  Specifies  appropriate  sources  of 
data  and  feasible  and  appropriate  data 
collection  methods  to  be  used  for  each 
measure; 

(iv)  Describes  acceptable  methods  of 
data  analysis  that  are  likely  to  yield 
objective  and  meaningful  evaluation 
results:  and 

(v)  Allocates  sufficient  resources, 
including  personnel,  funds,  and 
administrative  priority,  to  the  evaluation 
to  ensure  that  the  evaluation  will  meet 
the  requirements  of  this  part 

(5)  Management  plan  (Weight  2;  Total 
Points:  10)  The  applkation  presents  a 
plan  for  management  of  the  activities 
under  the  grant  that — 

(i)  Includes  an  adequate  number  of 
staff  with  appropriate  training  and 
experience  to  implement  the  activities 
under  the  project  grant; 
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(ii)  Presents  an  appropriate  plan  to 
manage  and  account  for  the  fiscal 
resources  of  the  project,  consistent  with 
the  requirements  of  the  program, 
including  S9  345.4,  345.2a  345.44,  and 
345.45; 

(iii)  Presents  a  detailed  internal 
management  plan  for  the  management 
of  the  resources  under  the  grant, 
including  specification  of 
responsibilities  and  administrative 
authority  and  provisions  for  internal 
monitoring  of  progress; 

(iv)  Presents  a  realistic  timeline  for 
the  implementation  of  project  activities 
so  as  to  ensure  accomplishment  of 
proposed  goals  and  objectives  within 
the  time  period  proposed  in  the 
application;  and 

(v)  Allots  sufficient  and  appropriate 
resources  from  the  grant  or  other 
sources  for  the  accomplishment  of  the 
proposed  project  activities; 

(6)  Inclusion  of  individuala  with 
disabilities  and  their  families  or 
representatives  (Weight:  4;  Total  Points: 
20)  The  application  describes 
substantive  roles  for  individuals  with 
disabilities  and  their  families  or 
representatives  in — 

(i)  The  development  of  the 
appUcation,  including  the  assessment  of 
needs; 

(ii)  The  establishment  of  goals  and 
objectives  for  the  project; 

(iii)  The  planning  and  implementation 
of  the  functions  and  activities  to  be 
carried  out  under  the  project  grant;  and 

(iv)  The  evaluation  of  activities  under 
the  grant  and  the  assessment  of  the 
progress  that  the  State  has  made  toward 
the  accompUshment  of  the  project's 
goals  and  objectives;  and 

(7)  Coordination  (Weight:  3;  Total 
Points:  15)  The  application  describes 
adequate  coordination  among 
appropriate  State,  public,  and  private 
agencies  and  organizations  in — 

(i)  The  development  of  the 
application,  including  the  assessment  of 
needs  and  description  of  current  related 
activities  in  the  State; 

(ii)  The  identification  of  goals  and 
objectives  for  the  project  to  be 
conducted  under  the  grant; 

(iii)  Participation  in  the  proposed 
functions  and  activities  to  be  conducted 
under  the  grant; 

(iv)  The  development  and 
implementation  of  interagency  activities, 
including  interagency  agreements,  if 
appropriate,  that  will  result  in  the  broad 
scale  participation  and  exchange  of 
information  necessary  to  implement  a 
statewide  program  of  technology-related 
assistance;  and 

(v)  The  evaluation  of  the  project  and 
of  the  progress  made  toward  the 


development  of  a  consumer-responsive, 
statewide  system. 

(Authority:  29  U.S.C.  2212(e),  2214(a)  and 

2217(c)) 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  No.  1820-0027) 

§  345.32    What  othar  factors  does  the 
Secretary  take  into  consideration  In  making 
davelopment  grant  awards  under  this 
program? 

In  making  development  grants  under 
this  program,  the  Secretary  takes  into 
consideration,  to  the  extent  feasible — 

(a)  Achieving  a  balance  among  States 
that  have  differing  levels  of 
development  of  statewide  programs  of 
technology-related  assistance;  and 

(b)  Achieving  a  geographically 
equitable  distribution  of  the  grants. 

(Authority:  29  U.S.C.  2212(d)  (1)  and  (2)) 

§  345.33    WTiat  is  the  review  process  for  an 
application  for  an  extension  grant? 

The  Secretary  may  award  an 
extension  grant  to  a  State  that 
demonstrates  to  the  Secretary  that  it  has 
made  significant  progress  in  developing 
and  implementing  a  consumer- 
responsive,  statewide  program  of 
technology-related  assistance  under  a 
development  grant.  The  Secretary  bases 
the  decision  to  make  an  award  on — 

(a)  The  State's  application  for  an 
extension  grant  as  described  in  §  345.21; 
and 

(b)  The  report  of  the  site  visit  team, 
which  is  composed  of  peers  from  other 
participating  States  and  other  qualified 
individuals,  and  which  visits  the  State's 
project  during  the  final  year  of  the 
development  grant,  concerning  the 
extent  to  which  the  State  has  made 
significant  progress  in  developing  a 
consumer-responsive  statewide  program 
of  technology-related  assistance. 
(Authority:  29  U.S.C.  2213(c)  and  2215(a)) 

Subpart  E— What  Conditions  Must  Be 
Met  After  an  Award? 

§345.40    What  are  the  reporting 
requlrenrants  for  the  recipient  of  a 
developfflent  grant? 

States  receiving  development  grants 
shall  submit  the  following  reports,  and 
shall  make  these  reports  readily 
available  to  the  public  at  no  extra  cost: 

(a)  An  annual  progress  report  that,  at 
a  minimum,  describes*^ 

(1)  Activities  completed  under  the 
grant;  ] 

(2)  Progress  made  toward  achieving 
the  goals  and  objectives  of  the 
development  of  a  consumer-responsive, 
statewide  program  of  technology  related 
assistance; 

(3)  The  impact  of  the  program 
activities  on  individuals  with 


disabilities,  public  agencies,  financial 
resources  committed  to  technology- 
related  assistance  for  individuals  with 
disabilities,  commimity-based 
organizations,  and  employers,  and,  to 
the  extent  appropriate,  examples  of  the 
impact  on  individuals  with  disabilities: 

(4}  The  problems,  if  any,  that  were 
encountered  in  carrying  out  the 
proposed  activities  under  the  grant; 

(5)  Activities  planned  for  the 
following  year  to  rectify  problems 
encountered  in  implementing  grant 
activities;  and 

(6)  Revisions,  if  any,  to  the 
measurable  goals  and  objectives 
specified  in  the  original  grant 
application,  based  on  experiences  under 
the  grant  and  revisions,  if  any,  to  the 
plan  for  measuring  achievement  of  those 
goals  and  objectives. 

(b)  Any  other  reports  that  the 
Secretary  may  reasonably  require  to 
carry  out  the  Secretary's  functions  under 
this  program. 

(Authority:  29  U.S.C.  2212(e]  and  2214(d)] 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  182(HX)27) 

§  345.41    What  are  the  reporting 
requirements  for  the  recipient  of  an 
extension  grant? 

In  addition  to  meeting  the  reporting 
requirements  specified  in  i  345.40, 
recipients  of  extension  grafts  shall 
include  ui  their  annua)  reports  a 
description  of  the  types  of  assistance 
provided  imder  the  grant,  the  settings  in 
which  the  assistance  was  provided,  the 
effects  of  that  assistance,  especially 
with  respect  to  individuals  with 
disabilities,  and  the  methods  by  which 
the  information  required  for  the  annual 
report  was  obtained.         i 

(Authority:  29  U.S.C.  2214(b)) ' 

(Approved  by  the  Office  of  Management  and 

Budget  under  Control  No.  1820-0027] 

§345.42   Who  retains  tMe  to  devices 
provMed  under  this  program? 

Title  to  devices  purchased  with  grant 
funds  under  this  part,  either  directly  or 
through  any  contract  or  subgrant.  must 
be  held  by  a  public  agency  or  by  an 
individual  with  disabilities  who  is  the 
beneficiary  of  the  device.  If  the  disabled 
individual  does  not  have  legal  status  to 
hold  title,  the  tide  may  be  retained  by  a 
parent  or  legal  guardian.  I 

(Authority:  29  U.S.C.  2212(e](l2]] 

§345.43   What  are  ttiereqtdrements  for 
grantee  participation  In  the  Secretary's 
progress  sssessments? 

Recipients  of  development  grants 
shall  participate  in  the  Secretary's 
assessment  of  the  extent  lo  which  States 
are  making  significant  progress  by — 
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(a)  Participating  in  the  on-site 
monitoring  visits  that  will  be  made  to 
each  grantee  during  the  final  year  of  the 
development  grant;  and 

(b)  Providing  written  evaluations  of 
the  State's  progress  toward  fulfilling  its 
goals  and  the  objectives  of  the  project, 
and  such  other  documents  as  the 
Secretary  may  reasonably  require  to 
complete  the  required  assessment. 
(Authority:  29  U.S.C.  2215(a)) 

(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1820-0027] 

§345.44    What  are  the  restrictions  on  the 
use  of  funds  under  this  program? 

(a)  States  receiving  funds  under  this 
part  shall — 

(1)  Place  control  of  and  administrative 
responsibility  for  the  funds  under  a 
public  agency; 

(2)  Avoid  commingling  funds  imder 
the  grant  with  fimds  from  any  other 
source; 

(3)  Use  funds  imder  the  grant  to 
supplement  rather  than  replace  amounts 
available  from  other  sources  for 
technology-related  assistance;  and 

(4)  Not  use  funds  under  this  part  to 
pay  financial  obligations  for  technology- 
related  assistance  that  would  otherwise 
have  been  paid  from  amounts  available 
from  other  sources,  unless  payment  is 
only  to  prevent  a  delay  in  die  receipt  of 
technology-related  assistance  by  an 
individual  with  disabiUties  and  the 
amount  used  to  pay  the  financial 
obligation  is  reimbursed  in  full  by  the 
responsible  agency  or  entity. 

(b)  A  State  receiving  a  grant  may 
make  contracts  or  sut^ants  with  public 
or  private  nonprofit  and  for-profit 
agencies  to  carry  out  activities  under  the 
grant,  provided  that — 

(1)  A  designated  public  agency 
maintains  fiscal  responsibility  and 
accountability;  and 

(2)  All  appropriate  provisions  related 
to  data  coUection,  recordkeeping,  and 
cooperation  with  the  Secretary's 
evaluation  and  program  monitoring 
efforts  are  applied  to  all  subconfractors 
and  subgrantees  as  well  as  to  the 
agency  receiving  the  grant. 

(Authority:  29  U.S.C.  2201(b)(l)(E],  2211(b)  (7) 
and  (8),  and  (c)  (2)(G),  (3).  and  (5).  and 
2212(e)  (8).  (11).  (12)(A),  and  (14)] 

§345.45    What  Is  the  relation  between  this 
program  and  related  assistance  under 
ottier  programs? 

No  State  or  Federal  agency  may.  by 
reason  of  this  program,  reduce  medical 
or  other  assistance  available  to  or  alter 
eligibility  under — 

(a)  Titles  H,  V.  XVI.  XVUI,  XIX.  or  XX 
of  the  Social  Security  Act; 

(b)  The  Education  of  die  Handicapped 
Act; 


(c)  The  Rehabilitation  Act  of  1973;  or 

(d)  Laws  relating  to  veterans  benefits. 
(Authority:  29  U.S.C.  2215(c)) 

§345.46    What  are  the  rsqulrsroenU  for 
participation  in  the  Secretary's  evaluation 
of  this  program? 

States  receiving  grants  under  this 
program  shall — 

(a)  Cooperate  with  the  Secretary  in 
the  development  of  an  information 
system  that  can  be  used  to  compile 
qualitative  and  quantitative  descriptions 
of  the  impact  of  the  program  on — 

(1)  The  lives  of  individuals  with 
disabilities,  particularly  with  respect 
to— 

(i)  Greater  control  over  their  own 
lives; 

(ii)  Greater  participation  in  home, 
school,  woric.  and  community  activities; 

(iii)  More  extensive  interactions  with 
individuals  who  do  not  have  disabiUties; 
and 

(iv)  Enhanced  benefits  from 
opportunities  generally  available  to 
individuals  who  do  not  have  disabiUties; 

(2)  Public  agencies,  community-based 
organizations,  and  employers;  and 

(3)  Fiscal  resources  committed  to 
technology-related  assistance  for 
individuals  with  disabiUties;  and 

(b)  Provide  to  the  Secretary  such  other 
information  as  may  be  necessary  to 
complete  the  required  national 
evaluation. 

(Authority:  29  U.S.C.  2217  (b)  and  (c)] 
(Approved  by  the  Office  of  Management  and 
Budget  under  Control  No.  1820-0027) 

Sut>part  F— What  Compliance 
Procedures  May  tt)e  Secretary  Use? 

§  345.50    Who  Is  subject  to  s  corrective 
acttonplan? 

Any  State  that  fails  to  comply  with 
the  requirements  of  this  part  is  subject 
to  a  corrective  action  plan. 

(Authority:  29  U.S.C.  2215(b)(1)) 

§  345.51  What  penalties  may  the  Secretary 
Impose  on  a  grantee  that  Is  found  not  to  lie 
Incompliance? 

A  State  that  fails  to  comply  with  the 
requirements  of  this  part  may  be  subject 
to  penalties  such  as — 

(a)  Partial  or  complete  termination  of 
funds; 

(b)  IneligibiUty  to  participate  in  the 
grant  program  in  the  following  year  or 

(c)  Reduction  in  funding  for  the 
following  year. 

(Authority:  29  U.S.C.  2215(b](2]) 

Note:  This  Appendix  will' not  appear  in  the 
Code  of  Federal  Regulations. 


Amwndix — ^Analysis  of  Comments  and 

Changes 

Composition  of  the  Peer  Review  Panel 

Comment  Several  commenters 
remarked  on  the  reference  in  the 
preamble  to  the  composition  of  a  peer 
review  panel,  urging  the  Department  to 
assure  that  individuals  with  disabiUties, 
or  their  family  members,  be  included  on 
each  peer  review  panel. 

Discussion:  The  reference  to  peer 
review  in  the  preamble  was  meant  to 
notify  the  public  that  the  Department 
intends  to  conduct  peer  review  of  the 
appUcations,  as  required  by  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
since  there  was  no  reference  to  peer 
review  in  the  statute.  The  NPRM 
referred  to  the  inclusion  of  individuals 
who  had  experience  %vith  "personal  use 
of  assistive  technology."  It  is  the  general 
policy  of  NIDRR  and  the  Office  of 
Special  Education  and  RehabiUtative 
Services  (OSERS)  to  include  consumers 
who  have  disabilities  or  members  of 
their  families  in  the  peer  review  of 
appUcations. 

In  accordance  with  this  poUcy,  the 
Secretary  intends  to  seek  the 
involvement  of  individuals  with 
disabiUties,  or  a  family  memlwr  of  an 
individual  with  disabiUties,  in  the  peer 
review  panels,  and  has  noted  this 
intention  in  the  preamble  to  the 
regulations.  The  Secretary  agrees  that 
the  involvement  of  persons  with 
disabiUties  in  the  review  of  the 
applications  for  this  program  is 
important 

Changes:  None. 

Definitions 

Comment:  Several  commenters 
suggested  that  the  regiilations  should 
include  the  statutory  definitions  of 
several  important  terms,  so  as  to 
emphasize  those  definitions  and  call 
them  to  the  attention  of  the  pubUc. 

Discussion:  It  is  not  the  practice  of  the 
E)epartment  to  repeat  statutory 
definitions  in  the  regulations  because  to 
do  so  would  be  redundant  The 
regulations  are  meant  to  be  used  in 
conjunction  with  the  statute  and  other 
regulations,  and  not  to  stand 
independentiy  of  them. 

Changes:  None. 

Comment:  One  group  of  commenters 
requested  that  the  Department  clarify  in 
the  regulations  such  issues  as  "what  is  a 
consumer-responsive,  comprehensive 
statewide  system"  and  "how  does  a 
State  develop  such  a  system." 

Discussion:  The  Department  beUeves 
that  the  legislation  was  framed  to  give 
States  considerable  flexibiUty  in 
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designing  and  implementing  systems 
that  would  be  appropriate  for  the 
individual  States,  llie  Secretary 
believes  that  the  Department  should  not 
limit  this  flexibility  by  imposing 
restrictive  regulatory  requirements 
about  what  such  a  system  should  be,  or 
how  a  State  should  go  about  developing 
such  a  system.  The  Secretary  believes 
that  the  regulations  emphasize  the 
elements  of  a  proposed  approach  that 
would  be  important,  including  the 
involvement  of  individuals  with 
disabilities  and  the  involvement  of  a 
range  of  public  and  private  agencies. 
Changes:  None. 

Selection  Criteria 

Comment:  Many  commenters 
remarked  on  the  weights  given  to 
various  criteria  in  the  evaluation  of 
applications  for  grants.  While  there 
were  many  different  suggestions  for  how 
the  criteria  should  be  weighted,  there 
was  a  general  consensus  that  the 
weights  accorded  to  "Needs 
assessment"  and  "Goals  and  objectives" 
*  were  excessive  because  the  statute 
authorizes  the  conduct  of  a  needs 
assessment  as  one  of  the  activities  to  be 
supported  under  the  grant.  At  the  same 
time,  many  commenters  argued  that 
criteria  emphasizing  the  inclusion  of 
individuals  with  disabilities  and 
coordination  among  agencies  were 
undervalued.  A  number  of  commenters 
also  stated  that  more  weight  should  be 
given  to  the  quality  of  the  evaluation 
plan.  One  commenter  urged  that  the 
provision  of  devices  and  training  in  the 
use  of  devices  were  critical  elements  of 
the  program,  and  that  these  elements 
should  be  reflected  in  the  selection 
criteria. 

Discussion:  The  Secretary  believes 
that  there  are  a  number  of  reasonable 
approaches  to  evaluating  applications 
under  this  program  and  Uiat  there  is 
considerable  merit  to  increasing  the 
emphasis  on  the  role  of  persons  with 
disabilities,  the  evaluation  plan,  and 
coordination  in  the  selection  of 
applications,  and  to  decreasing  the 
weight  attached  to  the  needs  assessment 
and  goals.  The  statute  authorizes 
grantees  to  conduct  needs  assessments 
with  grant  funds,  and  it  is  probable  that 
the  preliminary  needs  assessments 
included  in  the  original  grant 
applications  will  be  cursory  and  based 
on  estimates.  Therefore,  the  Secretary 
agrees  that  it  is  not  reasonable  to  assign 
a  large  weight  to  these  assessments  in 
the  evaluation  of  the  applications. 
Similarly,  a  State's  goals  and  objectives 
would  be  expected  to  change  based  on 
the  results  of  the  needs  assessment; 
therefore,  it  is  not  prudent  to  assign 


great  importance  to  what  may  be  only 
interim  goals  and  objectives. 

However,  the  Secretary  would  like  to 
emphasize  that  the  intent  and  structure 
of  the  program  is  to  give  each  State  an 
opportunity  to  improve  on  its  current 
system  of  technology-related  assistance. 
In  the  evaluation  of  whether  individual 
States  have  made  significant  progress 
and  thus  should  receive  extension 
grants,  the  Secretary  will  assess  the 
extent  to  which  each  State  has  met  the 
State's  needs.  It  is  important,  therefore, 
that  the  applicants  provide  a8  much 
detailed  information  as  possible  about 
goals,  objectives,  and  \he  needs  that  are 
to  be  met,  so  that  the  Secretary  will 
have  baseline  information  from  which  to 
judge  the  extent  of  a  grantee's  progress 
for  the  purpose  of  making  future  awards. 

The  Secretary  believes  that  the 
grantee's  evaluation  plans  are  critical 
elements  in  maintaining  program 
accountability  and  in  enabling  both  the 
grantee  and  the  Government  to  assess 
the  progress  made  under  the  grant. 

The  statute  does  not  require  each 
State  to  provide  devices  or  training,  but 
permits  the  States  to  select  from  a  range 
of  options  those  that  would  be  most 
appropriate  for  a  given  State  in 
developing  a  program  to  accomplish  the 
purposes  of  the  Act.  Thus,  the  Secretary 
beheves  that  there  is  no  statutory  basis 
for  using  the  selection  criteria  to  require 
the  States  to  provide  devices  or  training. 

Changes:  The  pointf  assigned  to 
"Needs  assessment"  and  "Goals  and 
objectives"  have  been  decreased  to  10 
and  15  respectively.  Ihe  points  assigned 
to  "Inclusion  of  individuals  with 
disabilities"  have  been  increased  to  20; 
the  points  assigned  to  "Evaluation  plan" 
have  been  increased  to  15;  and  the 
points  assigned  to  "Coordination"  have 
been  increased  to  15. " 

Use  of  Funds 

Comment-  One  commentar  stated  that 
the  funds  under  the  Act  must  be  used  for 
the  purchase  and  distribution  of  devices, 
while  another  contended  that  a  limit 
should  be  set  on  the  percentage  of  funds 
that  could  be  used  for  those  purposes  so 
as  not  to  deplete  grant  funds  with 
benefits  to  only  a  small  number  of 
individuals. 

Discussion:  The  Secretary 
understands  both  concerns.  Oh  the  one 
hand,  many  individuals  with  disabilities 
and  others  are  concerned  that  there  are 
insufficient  funds  for  the  acquisition  of 
technology  devices  and  would  like  to 
assure  that  this  program  results  in 
tangible  benefits  by  providing  devices. 
Conversely,  others  are  concerned  that 
emphasis  on  acquisition  and  distribution 
of  devices  could  result  in  benefits  to 
relatively  few  individuals,  without  any 


significant  changes  in  the  overall  system 
of  providing  technology-related  devices 
and  services  to  persons  with  disabilities. 

Both  the  purchase  of  devices  and  the 
development  of  a  technoliogy  system  are 
authorized  by  the  statute.  The  Secretary 
believes  that  there  is  no  basis  for 
imposing  either  of  the  liniitations 
suggested. 

Changes:  None. 

Services  to  All  Ages 

Comment:  A  few  commenters  asked 
that  the  regulations  clarify  that  the 
States  must  create  systems  that  provide 
technology-related  services  for  children 
and  adults  of  all  ages,  with  all  types  of 
disabilities  of  all  levels  of  severity. 

Discussion:  Section  two  of  the  Act 
clearly  states  that  the  purpose  of  the  Act 
is  to  provide  fmancial  assistance  to 
States  to  help  each  State  to  develop  and 
implement  a  consumer-responsive 
statewide  program  of  technology-related 
assistance  for  individuals  of  all  ages 
with  disabilities.  The  statute  does  not 
address  the  issue  of  severity  of 
disability,  and  thus  the  Secretary  has  no 
basis  for  imposing  a  regulatory 
requirement  on  the  States  that  they  must 
provide  devices  and  services  for 
individuals -with  all  levels  of  severity  of 
disability.  However,  the  statute  does 
imply  that  States  are  expected  to 
identify  the  teohnology-related  needs  of 
all  individuals  in  the  States,  to  project 
the  costs  of  meeting  the  needs  of  all 
individuals  in  the  States  who  could 
benefit  from  technological  devices  or 
technology-related  services,  and  to 
provide  a  plan  for  meeting  the  identified 
needs. 

Changes:  None. 

Administration 

Comment:  One  commenter  questioned 
why  §  345.4  refers  to  the  need  for  a 
Governor  to  designate  an  agency  to 
administer  that  program  and  a  public 
agency  to  administer  the  funds.  The 
commenter  questioned  whether  these 
could  or  should  be  the  same  agency. 

Discussion:  The  statute  permits  the 
Governor  of  a  State  to  designate  a 
private  agency  or  entity,  as  well  as  a 
public  agency,  to  develop  and  submit 
the  application  and  condact  the 
program,  but  requires  that  the  agency 
designated  to  receive  and  manage  the 
funds  be  a  public  agency.  If  the 
Governor  designates  a  public  agency  to 
make  the  application,  then  the  Governor 
may  designate  the  same  agency  for  both 
purposes. 

Changes:  None. 

Comment-  One  commeater  requested 
that  the  provisions  of  S  345.20  be 
amended  to  permit  voluntary  agencies 
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to  hold  title  to  devices  purchased  with 
program  funds. 

Discussion:  The  statute  provides  that 
title  to  these  devices  must  be  held  by  the 
individual  with  a  disabilify  or  by  a 
public  agency. 

Changes:  None. 

Comment-  One  commenter  requested 
tfiat  the  term  "not  disabled"  be 
substituted  for  "nondisabled"  in 
§  345.11. 

Discussion:  The  Secretary  agrees  that 
this  change  is  an  improvement 

Changes:  Section  345.11  has  been 
revised  accordingly. 

Comment-  One  commenter  objected  to 
the  statement  in  the  preamble  that  the 
States  must  address  each  of  the  seven 
purposes  of  the  State  grants  program 
stated  in  Section  2(b)(l]  of  the  statute. 

This  commenter  argued  that  some  of 
the  purposes  might  not  be  relevant  to 
the  needs  in  a  given  State. 

Discussion:  The  statute  requires  that 
the  State  programs  address  all  of  the 
purposes  described  in  section  2(b)(1)  of 
the  Act  Each  of  those  purposes  is  stated 
in  terms  of  increasing  awareness, 
availabilify,  or  likelihood  of  receiving 
devices  and  services.  The  purpose  of  the 
program  is  to  assist  States  to  improve 
along  all  of  these  dimensions.  However, 
there  is  no  requirement  that  a  State 
implement  separate  activities  to  address 
each  purpose,  or  that  it  devote  specific 
resources  to  each  purpose.  It  is 
conceivable  that  the  analysis  of  needs 
will  demonstrate  conclusively  that  no 
resources  should  be  expended  for  a 


given  purpose.  In  that  situation,  of 
course,  the  application  would  not 
include  a  plan  for  such  unnecessary 
spending.  The  purpose  will  have  been 
addressed  and  unnecessary  spending 
will  not  take  place. 
Changes:  None. 

Description  of  Prior  Activities 

Comment:  One  commenter  questioned 
why  the  regulations  state,  in  S  345.11, 
that  a  State  may  provide  a  description 
of  relevant  activities  during  fiscal  year 
1987  as  an  activify  imder  the  grant. 

This  commenter  believed  that  the 
regulations  should  authorize 
descriptions  of  selected  activities  over  a 
number  of  different  years,  rather  than  a 
comprehensive  description  of  one  fiscal 
year. 

Discussion:  In  describing  the 
statewide  needs  assessment  that  is 
authorized  under  the  program.  Section 
101(c)(2)  of  the  Act  specifically  refers  to 
"*    *    *    a  description  of  efforts  during 
the  fiscal  year  ending  before  the  date  of 
the  enactment  of  this  Act    *    *    *" 

Changes:  None. 

Repair  and  Maintenance 

Comment-  One  commenter  stated  that 
the  regulations  should  place  more 
emphasis  on  repair  and  maintenance  of 
assistive  devices,  as  referred  to  in  the 
Act  in  the  definition  of  "assistive 
technology  service."  The  commenter 
specifically  requested  that  repair  and 
maintenance  be  emphasized  in  §  345.10 
of  the  regulations. 


Discussion:  The  definitions  in  the  Act 
are  incorporated  into  the  regulations  by 
reference.  The  regulations  are  designed 
to  implement  the  statute,  and  the  only 
reference  to  repair  and  maintenance  is 
in  the  definitions  section  of  the  statute. 
Because  the  Act  authorizes  all  of  the 
activities  included  in  the  definition  of 
"assistive  technology  service",  the 
Department  expects  that  States  will 
include  repair  and  maintenance  in  their 
activities. 

However,  the  statutory  definition  also 
includes  many  other  activities  that  are 
equally  as  important  as  repair  and 
maintenance.  The  Secretary  does  not 
believe  it  is  practical  to  mention  each  of 
these  activities  in  the  regulations.  At  the 
same  time,  there  is  no  justification  for 
providing  additional  emphasis  to  repair 
and  maintenance. 

Further,  S  345.10  of  the  regulations 
specifically  implements  Section  101(b)  of 
the  Act,  which  does  not  make  reference 
to  repair  and  maintenance.  Therefore,  it 
would  not  be  appropriate  to  refer  to 
repair  and  maintenance  in  that  section 
of  the  regulations. 

Repair  and  maintenance  of  assistive 
devices  are  critical  to  a  technology 
service  system.  However,  the  statute 
permits  each  State  to  determine  the 
extent  to  which  its  programs  under  the 
grant  should  emphasize  these  activities. 

Changes:  None. 
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Presidential  Documents 


Proclamation  6006  of  August  7,  1989 

National  Neighborhood  Crime  Watch  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Communities  across  the  United  States  bear  testimony  to  the  great  things 
Americans  can  accomplish  through  their  own  resourcefulness  and  the  help  of 
neighbors.  In  business,  government,  education,  and  social  services,  the  ingenu- 
ity and  hard  work  of  individual  Americans  have  been  both  the  foundation  and 
the  catalyst  for  progress. 

Individual  private  citizens  represent  a  particularly  important  force  in  our 
Nation's  fight  against  crime.  Last  year,  crime  struck  one  in  four  American 
households.  While  law  enforcement  officials  do  all  they  can  to  apprehend  and 
prosecute  those  who  prey  upon  irmocent  victims,  the  cooperation  of  law- 
abiding  citizens  is  vital  to  their  efforts. 

Today,  more  than  19  million  Americans  participate  in  neighborhood  crime 
watch  programs.  They  remain  vigilant  against  criminal  activity  in  their  neigh- 
borhoods and  report  suspicious  behavior  to  the  police.  They  also  keep  special 
watch  over  elderly  persons  and  others  who  might  easily  become  victims  of 
theft  or  violence.  These  Americans  who  look  out  for  their  neighbors  and  make 
a  personal  commitment  to  help  fight  crime  serve  as  positive  role  models  for 
young  people,  thereby  demonstrating  not  only  respect  for  the  law,  but  also 
active  concern  for  the  well-being  of  others.  Participants  in  crime  watch 
programs  affirm  that,  as  communities,  we  must  not  and  will  not  tolerate 
contempt  for  civil  order  and  disregard  for  the  rights  of  innocent  people. 

On  August  8, 1989,  millions  of  Americans  will  join  their  neighbors  in  "National 
Night  Out,"  an  evening  sponsored  each  year  by  the  National  Association  of 
Town  Watch.  This  event  provides  citizens  an  opportunity  to  demonstrate  the 
importance  and  effectiveness  of  community  participation  in  crime  prevention 
efforts.  During  the  "National  Night  Out,"  families  spend  the  period  between 
8:00  p.m.  and  10:00  p.m.  on  the  porches,  steps,  or  lawns  of  their  homes  as  a 
notice  to  criminals  that  their  communities  are  off  limits  to  drug  trafficking  and 
other  illicit  activities.  "National  Night  Out"  is  a  way  for  all  Americans  to 
express  their  determination  to  protect  and  enjoy  the  security  of  their  homes 
and  neighborhoods. 

To  encourage  all  Americans  to  join  with  their  neighbors  in  such  crime 
prevention  programs,  the  Congress,  by  Senate  Joint  Resolution  136,  has  author- 
ized and  requested  the  President  to  issue  a  proclamation  designating  August  8, 
1989,  as  "National  Neighborhood  Crime  Watch  Day." 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  August  8, 1989,  as  National  Neighborhood  Crime 
Watch  Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day 
with  appropriate  programs,  ceremonies,  and  activities. 


1 
32784 Federal  Register  /  Vol.  54.  No.  152  /  Wednesday,  9,  1989  /  Presidential  Documents 


IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventh  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 
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Testing  requirements — 
1,6-Hexamethylene  diisocyanate,  32829 

Executive  Office  of  the  President 

See  Presidential  Docimients;  Trade  Representative.  OfRce  of 
United  States 

Federal  Aviation  Administration 

Rl!LES 

Airworthiness  directives: 

British  Aerospace,  32796 
Control  zones,  32797,  32799 

(2  doctmients) 
Transition  areas,  32798 

(2  documents} 
Transition  areas;  correction.  32799 
VCR  Federal  airways  and  restricted  areas.  32800 
PROPOSED  RULES 
Airworthiness  directives: 
Boeing,  32824,  32826 

(2  documents] 
Control  zones,  32827 

Federal  Communications  Commission 

PROPOSED  RULES 

Frequency  allocations  and  radio  treaty  matters: 
Radio  frequency  devices  capable  of  rflnaing  hamtful 
interference;  importation,  32830 

NOTICES 

Television  broadcasting: 
Cable  retransmission;  compulsory  copyri^  liccoae,  32849 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act  32917 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  commimities  eligible  for  sale: 

Colorado  et  al.,  32813 

North  Dakota  et  al.,  32814 

Federal  Ernrgy  Regulatory  Ccwmlsston 

RULES 

Electric  utilities: 
Construction  woik  in  pcogress.  uitioaB^wtitiTC 
procedure*;  prdiminary  rdief,  32802 
Nattiral  Gas  Policy  Act: 
First  sellers  to  make  and  report  refunds;  deadline 
establishment  32805 
NOTICES 

Applicaticaa,  heaiagg,  deteminadons.  etc.: 
Algonquin  Gas  Transmission  Co.,  3284B 
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CNG  Transmission  Corp..  32846 
Kentucky  West  Virginia  Gas  Co.,  32846 
KN  Energy.  Inc..  32847 
Natural  Gas  Pipeline  Co.  of  America.  32847 
Questar  Pipeline  Co.,  32847 
Transwestem  Pipeline  Co..  32847 
United  Gas  Pipe  Line  Co..  32848 
Williams  Natural  Gas  Co..  32848 

Federal  Mine  Safety  and  Health  Review  Commlaelon 

NOTICCS 

Meetings;  Sunshine  Act.  32917 

Federal  Reeerve  Syttem 

NOTICES 

Meetings;  Sunshine  Act.  32917 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Thrift  savings  plan: 
Bankruptcy  judges  and  magistrates  and  Article  III  justices 
and  judges;  eligibility.  32785 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Animal  notice  of  review — 

Correction.  32833 
Louisiana  black  bear,  32833 
NOTICES 

Endangered  and  threatened  species: 
Texas  bitterweed,  bunched  cory  cactus,  and  Lloyd's 
mariposa  cactus;  draft  recovery  plans,  32851 

Food  and  Drug  Administration 

NOTICES 

Color  additive  petitions: 
Davis  &  Geek.  32850 

Foreign  Agricultural  Service 

NOTICES 

Import  quotas  and  fees: 
Dairy  import  licenses,  32836 

Foreign  Claims  Settlement  Commission 

NOTICES 

Claims  against  Egypt;  adjudication  program  transfer  from 
State  Department.  32856 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fremont  National  Forest,  OR,  32837 

Geological  Survey 

NOTICES 

Memorandums  of  agreements: 
Newmont  Exploration  Ltd.;  personnel  and  chemical 

analyses  of  core  from  holes  drilled  in  Shoshone 

Range.  NV.  32851 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey;  Land 
Management  Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office 


International  Broadcasting  Board 

NOTICES 

Meetings;  Sunshine  Act,  32917 

international  Trade  Administration 

NOTICES 

Antidimiping: 

Choline  chloride  from  Canada,  32838 
Short  supply  determinations: 

Aluminum-clad  steel  wire.  32839 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Passenger  train  operation — 
Wisconsin  Central  Ltd.,  32853 
Railroad  services  abandonment: 

Norfolk  &  Western  Railway  Co.,  32854 

Southern  Railway  Co.,  32854 

Justice  Department 

See  also  Antitrust  Division;  Foreign  Claims  Settlement 

Commission;  National  Institute  of  Corrections 
NOTICES  , 

Pollution  control  consent  judgments:  I 

Chase  Chemical  Co.,  L  P.,  32855  ' 

Wheeling-Pittsburgh  Steel  Corp.  et  al.,  32855 

Labor  Department 

See  Wage  and  Hour  Division 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Alaska,  32812 
California,  32812 

NOTICES 

Classification  of  public  lands: 

California,  32852 
Fjivironmental  statements;  availability,  etc.: 

King  Top  wilderness  study  area,  UT;  mine  claim 
reclamation,  32852 
Meetings: 

Craig  District  Grazing  Advisory  Board,  32852 

Spokane  District  Advisory  Council.  32852 
Resource  management  plans,  etc.: 

Cascade  Resource  Area.  ID,  32853 
Withdrawal  and  reservation  of  lands: 

California;  correction,  32853 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 


Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Florida,  32840  | 

Mississippi,  32840  ' 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Interior  impact;  head  protection,  32830 


National  Institute  of  Corrections 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Program  plan/Academy  training  schedule  (1990  FY),  32857 
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National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards.  Federal: 
Fiber  Distributed  Data  Interface  [FDDI),  32841 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Animal  Resources  Review  Committee,  32850 
National  Institute  of  Dental  Research,  32850 
Research  Resources  National  Advisory  Council,  32851 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Gulf  of  Alaska  groundfish,  32819 
Marine  mammals: 
Commercial  Ashing  operations — 
Sea  turtle  conservation;  shrimp,  32815 
PROPOSED  RULES 
Fishery  conservation  and  management: 

American  lobster,  32834 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Bull,  B.J.,  32844 
Oak  Beach  Inn  Corp..  32844 
Meetings: 
Delaware  National  Estuarine  Research  Reserve  System; 
site  nominations,  32844 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Commonwealth  Edison  Co.;  correction,  32857 
Tennessee  Valley  Authority,  32857 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

Excepted  service: 
Schedules  A  B,  and  C;  positions  placed  or  revoked — 
Consolidated  list,  32859 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Aviation  Security  and  Terrorism,  President's  Commission 
(EO  12686)  [Editorial  Note:  This  document  appearing 
at  page  32629  m  the  Federal  Register  of  August  9. 
1989,  was  Usted  incorrectly  in  that  issue's  table  of 
contents.] 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
:  plan  submissions: 
Colorado.  32828 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
International  Trade  Commission  review  of  petitions,  etc.. 
32691 

Transportation  Department 

See  also  Coast  Guard;  Federal  Aviation  Administration; 

National  Highway  Traffic  Safety  Administration 
NOTICES 

Agency  information  collection  activities  under  0MB  review. 

32910 
Aviation  proceedings: 
Certificate  of  public  convenience  and  necessity  and 
foreign  air  permits;  weekly  applications.  32910 
Meetings: 
Electronic  Tariff  Filing  System  Advisory  Committee, 
32912 
Transportation  policy,  national;  formulation;  hearing,  32912 

Treasury  Department 

See  also  Comptroller  of  the  Ciurency;  Customs  Service 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 

32920 

(4  documents) 

Wage  and  Hour  Division 

RULES 

Fair  Labor  Standards  Act: 
Disabled  workers:  employment  under  special  certificates. 
32914-32916 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Labor.  Wage  and  Hour  Division,  32920 

Part  III 

Department  of  Education,  32936 

Part  IV 

Department  of  Education,  32946 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Public  Health  Service 

See  Food  and  Drug  Administration;  National  Institutes  of 
Health 


Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
National  Securities  Clearing  Corp.,  32890 
Options  Clearing  Corp.,  32890 
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Rules  and  Regulations 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  boolts  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5  CFR  Part  1620 

Thrift  Savings  Plan;  Thrift  Savings 
Plan  Eligibility 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

action:  Interim  rule  with  request  for 

comments. 


summary:  The  Executive  Director  of  the 
Federal  Retirement  Thrift  Investment 
Board  (Board)  is  publishing  in  Title  5  of 
CFR.  Part  1620,  Subparts  E  and  F. 
interim  regulations  conceniing  eligibility 
of  certain  individuals  to  contribute  to 
the  Thrift  Savings  Plan  (Plan).  Subpart  E 
provides  rules  for  participation  in  file 
Plan  by  bankruptcy  judges  and 
magistrates  who  elect  to  receive  an 
annuity  under  the  Retirement  and 
Survivors'  Annuities  for  Bankruptcy 
Judges  and  Magistrates  Act  of  1988, 
PubUc  Law  100-659  (November  15, 1988), 
and  who  are  authorized  by  section  7  of 
that  Act  to  participate  in  die  Plan. 
Subpart  F  provides  rules  for 
participation  in  the  Plan  by  justices  and 
judges  appointed  under  Article  III  of  the 
United  States  Constitution,  as 
authorized  by  section  401  of  the  Federal 
Employees  Health  Benefits  Amendments 
Act  of  1988,  Pubhc  Law  100-654 
(November  14, 1988). 
DATES:  Interim  rules  are  effective 
November  15, 1988.  Comments  must  be 
received  on  or  before  October  10, 1989. 
ADDRESS:  Comments  may  be  sent  to 
Theresa  Bames-Pirko,  Federal 
Retirement  Thrift  Investment  Board,  805 
Fifteenth  Street,  NW.,  Washington,  DC 
20005. 

FOR  FURTHER  INFORMATION  CONTACT 

Theresa  Bames-Pirko,  (202)  523-6367. 
SUPPLEMENTARY  INFORMATION:  Part 
1620,  Subpart  E,  contains  the  rules  for 
participation  in  the  Plan  by  certain 
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bankruptcy  judges  and  magistrates. 
Subpart  F  contains  the  rules  for 
participation  in  the  Plan  by  Article  III 
justices  and  judges. 

Section  1620.70  describes  the  scope  of 
Subpart  E.  Section  1620.71  containc  the 
definitions  used  in  this  subpart. 

Section  1620.72  states  the  rules  for 
Plan  contributions  by  bankruptcy  judges 
and  magistrates  who  have  chosen  to 
receive  an  annuity  under  the  Retirement 
and  Survivors'  Annuities  for  Bankruptcy 
Judges  and  Magistrates  Act  of  1988, 
Public  Law  100-659  (Act).  These  judges 
and  magistrates  may  make  contributions 
of  up  to  5  percent  of  basic  pay  per  pay 
period.  They  are  not  entitled  to  receive 
Government  basic  or  matching 
contributions.  Previous  Government 
basic  or  matching  contributions  are  not 
forfeited.  However,  they  do  afifect  the 
basic  annuity  through  the  offset 
described  in  S  1620.76. 

Section  1620.73  states  that  all  Plan 
contributions  made  by  bankruptcy 
judges  or  magistrates  who  have  chosen 
to  receive  an  annuity  under  the  Act  may 
be  invested  only  in  the  G  Fund. 
Amounts  invested  in  the  C  and  F  Funds 
at  the  time  a  participant  makes  that 
choice  will  be  transferred  into  the  G 
Fund. 

Section  1620.74(a)  states  that 
bankruptcy  judges  or  magistrates  who 
leave  Government  service  entitled  to  an 
immediate  annuity  under  28  U.S.C.  377 
or  section  2(c)  of  the  Act,  or  who  leave 
entitled  to  a  disability  annuity  under 
those  sections,  may  withdraw  their  Plan 
account  balances  as  an  immediate 
annuity,  a  deferred  annuity,  one  or  more 
substantially  equal  payments,  or  a 
transfer  to  an  Individual  Retirement 
account  (IRA)  or  other  eligible 
retirement  plan.  Section  1620.74(b) 
states  that  bankruptcy  judges  or 
magistrates  who  leave  Government 
service  entitled  to  an  annuity  under  28 
U.S.C.  377(c)  or  section  2(c)  of  the  Act, 
but  who  leave  before  reaching  age  65, 
may  withdraw  their  Plan  account 
balances  as  an  immediate  annuity,  a 
deferred  annuity,  one  or  more 
substantially  equal  payments  to  begin 
no  earlier  than  the  date  of  entitlement  to 
an  immediate  annuity  under  28  U.S.C. 
377  or  section  2(c)  of  the  Act,  or  a 
transfer  to  an  IRA  or  other  eligible 
retirement  plan.  Section  lQ20.74(c)  states 
that  bankruptcy  judges  or  magistrates 
who  leave  before  becoming  eligible  for 
an  annuity  under  28  U.S.C.  377  or 


section  2(c)  of  the  Act  are  required  to 
transfer  their  Plan  accounts  to  an  IRA  or 
other  eligible  retirement  plan. 

Section  1620.75  describes  the  spousal 
rights  that  apply  to  bankruptcy  judges 
and  magistrates  who  have  chosen  to 
receive  an  annuity  under  28  U.S.C.  377 
or  section  2(c)  of  the  Act.  The  rights  of 
spouses  and  former  spouses  are  stated 
at  5  U.S.C.  8435  and  8467.  They  include 
the  right  to  consent  to  Uie  participant's 
choice  of  a  withdrawal  firom  other  than 
designated  type  of  joint  and  survivor 
annuity,  and  to  consent  to  a  loan  to  the 
participant. 

Section  1620.76  states  that  a 
bankruptcy  judge's  or  magistrate's 
annuity  under  28  U.S.C.  377  or  section 
2(c)  of  the  Act  will  be  offset  by  the  total 
amount  of  Government  basic  or 
matching  contributions  made  to  the 
judge's  or  magistrate's  Plan  account  The 
Administrative  Office  of  the  United 
States  Courts  is  responsible  for 
determining  the  rules  for  the  offset. 

Section  1620.80  describes  the  scope  of 
subpart  F,  which  deals  with  Plan 
contributions  by  justices  and  judges 
appointed  under  Article  m  of  the  United 
States  Constitution.  Section  1620.81 
contains  the  definitions  used  in  this 
subpart. 

Section  1620.82  describes  the  rules 
that  apply  during  the  initial  and 
subsequent  election  periods.  Any 
appointed  justice  or  judge  who  is 
receiving  basic  pay  during  the  60-day 
period  following  the  enactment  of  Public 
Law  100-654,  which  runs  &om 
November  15, 1988  through  January  13, 
1989,  may  elect  to  make  contributions  to 
the  Plan.  Those  elections  are  to  be 
effective  no  later  than  the  next  pay 
period  after  the  agency  receives  a 
properly  completed  election  form. 
Justices  and  Judges  appointed  after 
January  13, 1989  are  subject  to  the  same 
eligibility  and  election  rules  as  other 
Plan  participants,  which  are  found  in  5 
CFR,  Part  1600,  including  the  rules 
requiring  mandatory  waiting  periods 
before  making  a  Plan  election  if  the 
justice  or  judge  was  not  previously 
eligible  to  make  Plan  contributions. 

Section  1620.83  indicates  that  justices 
and  judges  may  contribute  up  to  5 
percent  of  basic  pay  per  pay  period  to 
the  Plaa  and  are  not  eligible  to  receive 
Government  basic  or  matching 
contributions. 

Section  1620.84  states  that  justices 
and  judges  may  invest  solely  in  the  G 
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Fund.  Amounts  invested  in  the  C  or  F 
Funds  at  the  time  a  participant  becomes 
subject  to  this  subpart  will  be 
transferred  into  the  G  Fund. 

Section  1620.85  describes  the  Plan 
withdrawal  options  available  to  justices 
and  judges.  Justices  and  judges  who 
retire  under  28  U.S.C.  371(a),  (b)  or 
372(a),  may  withdraw  their  Plan 
accounts  as  an  immediate  annuity,  a 
deferred  annuity,  one  or  more 
substantially  equal  payments,  or  a 
transfer  to  an  IRA  or  other  eligible 
retirement  plan.  A  justice  or  judge  who 
leaves  Government  service  before 
meeting  the  age  and  service 
requirements  foun^i  at  28  U.S.C.  371(c) 
may  only  transfer  his  or  her  Plan 
account  to  an  IRA  or  other  eligible 
retirement  plan. 

Section  1620.86  describes  the  rights  of 
spouses  of  justices  and  judges.  These 
rights  are  set  forth  in  5  U.S.C.  8351(b)(7) 
and  include  the  right  to  receive  notice  of 
a  withdrawal  of  the  justice's  or  judge's 
Plan  account  or  of  a  Plan  loan. 

Reguktory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
They  will  affect  only  the  bankruptcy 
judges  and  magistrates  who  elect  to 
receive  retirement  benefits  under  the 
Retirement  and  Survivors'  Annuities  for 
Bankruptcy  Judges  and  Magistrates  Act 
of  1988,  Pub.  L.  100-659,  the  Article  III 
justices  and  judges  who  contribute  to 
the  Thrift  Savings  Plan,  and  the  agencies 
responsible  for  coordinating  pay  and 
benefits  for  these  justices,  judges  and 
magistrates. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-day  Delay  of 
Effective  Date 

Under  5  U.S.C  553  (b)(B)  and  (d)(3).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days.  It  is  necessary  for  these 
regulations  to  be  effective  as  of 
November  15. 1988,  which  is  the  day  on 
which  Article  III  justices  and  judges 
were  eligible  to  elect  to  make 
contributions  to  the  Thrift  Savings  Plan. 

List  of  SubjecU  in  5  CFR  Part  1620 

Employee  benefit  plans,  Government 
employees.  Retirement,  Pensions. 


Federal  Retirement  Thrift  Investment  Board. 
Franda  X.  Cavanaugh,  | 

Executive  Director.       ' 

Accordingly,  5  CFR  Part  1620  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  1620 
is  revised  to  read  as  follows: 

PART  1620— CONTINUATION  OF 
ELIGIBILITY 

Authority:  5  U.S.C.  8474,  Pub.  L  100-238, 
Pub.  L.  99-591,  Pub.  L  100-659. 

2.  Part  1620  is  amended  by  adding 
subparts  E  and  F,  to  read  as  follows: 


Subpart  E— Bankruptcy  Judges  and 
Magistrates  j 

Sea  I 

162a70    Scope.  I 

1620.71  Definitions. 

1620.72  Plan  contribubons  after  choosing 
judges'  annuity. 

1620.73  Mandatory  transfer  of  money  to  G 
Fund  after  choosing  judges'  annuity. 

1620.74  Election  of  plan  benefits  after 
choosing  judges'  annuity. 

1620.75  Spousal  rights. 

1620.76  Offset  of  judges'  annuity. 

Subpart  F— Article  111  Justices  and  Judges 

1620.80  Scope. 

1620.81  Defuiitions. 

1620.82  Periods  for  making  or  changing 
contributions. 

1620.83  Contributions  to  the  plan. 

1620.84  Investment  choices. 

1620.85  Election  of  plan  benefits. 

1620.86  Spousal  rights. 

Subpart  E— Bankruptcy  Judges  and 
Magistrates 


§1620.70    Scope. 

Thir  subpart  applies  to  any 
bankruptcy  judge  or  magistrate  who  has 
chosen  to  receive  an  annuity  under  28 
U.S.C.  377  or  section  2(c)  of  the 
Retirement  and  Survivors'  Annuities  for 
Bankruptcy  Judges  and  Magistrates  Act 
of  1988,  Public  Law  100-659.  Such  a 
bankruptcy  judge  or  magistrate  may 
participate  in  the  Plan  only  as  allowed 
in  the  following  regulations.  A 
bankruptcy  judge  or  magistrate  who  is 
not  covered  by  28  U.S.C.  377  or  section 
2(c)  of  the  Act  may  participate  in  the 
Plan  as  allowed  under  either  5  U.S.C. 
8351,  if  a  CSRS  employee,  or  5  U.S.C. 
8430-8440.  8471-847J.  if  a  FERS 
employee. 

§  1620.71    Definltiont. 

As  used  in  this  subpart,  these  terms 
have  the  following  meanings: 

Account  balance  means  the  total 
amoimt  of  money  in  an  individual 
account; 

Act  means  the  Retirement  and 
Survivors*  Annuities  for  Bankruptcy 


Judges  and  Magistrates  Act  of  1988, 
Public  Law  100-659; 

Bankruptcy  judge  or  judge  means  an 
individual  described  in  28  U.S.C. 
377(h)(1),  as  added  by  the  Act; 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C.  8438(b)(lj(C); 

CSRS  means  the  Civil  Service 
Retirement  System  established  by 
subchapter  III  of  chapter  83  of  title  5, 
U.S.C,  and  any  equivalent  Government 
retirement  plan; 

CSRS  employee  means  any  employee 
covered  by  CSRS  or  any  equivalent 
Government  retirement  plan; 

Employee  contributions  means  any 
contributions  made  under  5  U.S.C. 
8432(a)  or  5  U.S.C.  8351(b); 

Employer  contributioas  means 
Government  basic  contributions  and 
Government  matching  contributions; 

FERS  means  the  Federal  Employees' 
Retirement  System  established  by 
chapter  84  of  title  5,  U.S.C.,  and  any 
equivalent  Government  retirement  plan; 

FERS  employee  means  any  employee 
covered  by  FERS  or  any  equivalent 
Government  retirement  plan; 

F  Fund  means  the  Fixed  Income 
Investment  Fund  established  under  5 
U.S.C.  8438(b)(1)(B); 

G  Fund  means  the  Government 
Securities  Investment  Fond  established 
under  5  U.S.C.  8438(b)(1)(A); 

Government  basic  contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(1)  or  5  U.S.C.  8432(c)(3): 

Government  matching  contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(2); 

Investment  Fund  means  the  G  Fund, 
the  F  Fund,  or  the  C  Fund; 

fudges'  annuity  means  an  annuity 
under  28  U.S.C.  377  or  section  2(c]  of  the 
Retirement  and  Survivors'  Annuities  for 
Bankruptcy  Judges  and  Magistrates  Act 
of  1988,  Public  Law  100-659; 

Magistrate  means  an  individual 
appointed  pursuant  to  28  U.S.C.  631; 

Participant  means  any  person  with  an 
individual  account  in  the  Thrift  Savings 
Fund; 

Recordkeeper  means  the  organization 
designated  by  the  Board  as  the  Plan's 
recordkeeper; 

Thrift  Savings  Fund  or  Fund  means 
the  Fund  described  in  5  U.S.C.  8437; 

Thrift  Savings  Plan  ot  Plan  means  the 
Federal  Retirement  Thrift  Savings  Plan 
established  by  the  Federal  Employees' 
Retirement  System  Act  of  1986,  codified 
in  pertinent  part  at  5  U.8.C  8431-8440, 
8471-8479. 
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S162a72   PlMcontribiittoMaflar 
choosing  |iidg*s'  annuity. 

(a)  A  judge  or  magistrate  who  has 
chosen  to  receive  a  judges'  annuity  is 
entitled  to  contribute  to  the  Plan.  Except 
as  otherwise  provided  in  this  subpart, 
these  judges  and  magistrates  are 
covered  by  the  same  rules  and 
regulations  as  apply  to  CSRS 
participants  in  the  Plan. 

(b)  (1)  Judges  and  magistrates  who 
have  chosen  to  receive  a  judges'  annuity 
may  elect  to  contribute  up  to  5  percent 
of  their  basic  pay  per  period  to  the  Plan. 
Basic  pay  has  the  same  meaning  as 
under  5  U.S.C.  8431.  Amounts  received 
under  a  judges'  annuity  are  not  basic 
pay,  and  no  Plan  contributions  may  be 
made  from  those  aimuity  payments. 

(2)  Retirement  under  28  U.S.C.  377, 
including  removal  from  office  under 
section  377(d)  on  the  ground  of  mental 
or  physical  disability,  is  a  separation 
from  service. 

(c)  A  judge  or  magistrate  who  has 
chosen  to  receive  a  judges'  annuity  is 
not  entitled  to  receive  employer 
contributions  under  5  U.S.C.  6432(c). 
This  limitation  does  not  apply 
retroactively  or  in  any  other  way  cause 
a  judge  or  magistrate  who  previously 
was  eligible  to  receive  employer 
contributions  under  5  U.S.C  8432(c)  to 
forfeit  those  contributions.  However,  as 
indicated  in  S  182a76  below,  the  judge 
or  magistrate  may  receive  a  reduced 
annuity  under  28  U.S.C  377  or  section 
2(c)  of  the  Act  as  a  result  of  such 
contributions. 

(d)  A  judge  or  magistrate  who  has 
chosen  to  receive  a  judges'  annuity  may 
invest  new  contributions  made  after 
such  choice  only  in  the  G  Fund. 

§1620.73    Mandatory  traiwfw- of  moiwy  to 
G  Fund  after  ctMosIng  JudBas*  annuity. 

A  judge  or  magistrate  who  has  diosen 
to  receive  a  judges'  annuity  may  invest 
his  or  her  eicisting  account  balance  only 
in  the  G  Fund.  Following  the  receipt  of 
notice  by  the  Plan  recordkeeping  that  a 
judge  or  magistrate  has  chosen  to 
receive  a  judges'  annuity,  the  judge's  or 
magistrate's  entire  account  balance  will 
be  invested  in  the  G  Fund.  Any  money 
invested  in  the  C  or  F  Funds  vrill  be 
tramrferred  to  the  G  Fund  at  the  time  of 
the  next  available  disbursement  cycle 
for  the  transfer  of  money  out  of  the  C 
and  F  Funds. 

§162a74   ElaetionotPlanbanafHsaflar 
choosing  Judgas' annuity. 

(a)  A  judge  or  magistrate  who  has 
chosen  to  receive  a  judges'  annuity  and 
who  separates  after  age  65  entitled  to  an 
immediate  annuity  under  either  section 
28  U.S.C  377  or  section  2(c)  of  the  Act, 
or  who  separates  at  any  age  entitled  to  a 


disability  annuity  under  28  U.S.C  377(d), 
may  elect  to  receive  his  or  her  Plan 
accoimt  as  provided  in  5  U.S.C.  8433(b). 

(b)  A  judge  or  magistrate  who  has 
chosen  to  receive  a  judges'  annuity  and 
who  separates  before  reaching  age  65, 
but  who  is  entitled  to  receive  an  annuity 
under  28  U.S.C  377(c)  or  section  2(c)  of 
the  Act  upon  reaching  age  65,  may  elect 
to  receive  his  or  her  Plan  account  as 
provided  in  5  U.S.C.  8433(c).  However, 
the  period  described  in  section 
8433(c)(3)  will  be  the  period  that  begins 
on  or  after  the  date  on  which  the  judge's 
or  magistrate's  annuity  under  28  U.S.C. 
377  or  section  2(c)  of  the  Act 
commences. 

(c)  A  judge  or  magistrate  who  has 
chosen  to  receive  a  judges'  annuity  and 
who  separates  before  becoming  eligible 
under  28  U.S.C.  377  or  section  2(.  j  of  the 
Act  for  an  immediate  annuity  or  an 
annuity  upon  reaching  65  is  required  to 
transfer  his  or  her  Plan  account  balance 
to  an  eligible  retirement  plan  as  defined 
in  26  U.S.C.  402(a)(5)(E)(iv). 


§  1620.75 

(a)  A  spouse  or  former  spouse  of  a 
judge  or  magistrate  who  is  a  Plan 
participate  cmd  who  has  not  chosen  a 
judges'  aimuity  retains  the  rights 
provided  under  5  U.S.C  8351,  if  the 
judge  or  magistrate  is  a  CSRS  employee, 
or  under  5  U.S.C.  8435  and  8467,  if  the 
judge  or  magistrate  is  a  FERS  employee. 

(b)  A  spouse  or  former  spouse  of  a 
judge  or  magistrate  who  is  a  Plan 
participant  and  who  has  chosen  a 
judges'  annuity  is  entitled  to  whatever 
rights  are  provided  under  5  U.S.C.  8435 
and  8467  with  respect  to  the  judge's  at 
magistrate's  entire  Plan  accoimt  Section 
5  U.S.C.  8351  does  not  aply  to  a  spouse 
or  former  spouse  of  a  judgie  or 
magistrate  who  has  chosen  a  judges' 
annuity,  even  if  the  judge  or  magistrate 
was  a  CSRS  employee  before  choosing  a 
judges'  annuity. 

§1620.76    Offset  of  JudgM' annuity. 

Under  rules  to  be  established  by  the 
Administrative  O^ice  of  the  United 
States  Courts,  the  annuity  received  by  a 
judge  or  magistrate  under  28  U.S.C.  377 
or  section  2(c)  of  the  Act  will  be  reduced 
by  the  amount  of  employer  contributions 
to  the  Plan  made  on  behalf  of  the  Judge 
or  magistrate. 

Subpart  F— AiHeie  III  Justices  and 
Judges 

§1620J0    Scopes 

lliis  subpart  applies  to  any  justice  or 
judge  of  the  United  States,  as  defined  in 
28  U.S.C.  451. 


S  1620.81 

As  used  in  tliis  subpart  these  terms 
have  the  following  meanings: 


Account  balance  means  the  total 
amount  of  money  in  an  individual 
accoimt; 

Act  means  the  Federal  Employees 
Health  Benefits  Amendments  Act  of 
1988.  PubUc  Law  100-654  (November  14, 
1988); 

C  Fund  means  the  Common  Stock 
Index  Investment  Fund  established 
under  5  U.S.C  8438(b)(1)(C); 

CSRS  means  the  Civil  Service 
Retirement  System  established  by 
subchapter  III  of  chapter  83  of  title  5, 
U.S.C,  and  any  equivalent  Government 
retirement  plan; 

CSRS  employee  means  any  employee 
covered  by  CSRS  or  any  equivalent 
Government  retirement  plan; 

Election  period  means  the  last 
calendar  month  of  an  open  season  and 
is  the  earliest  period  in  which  an 
election  to  make  or  change  a 
contribution  during  that  open  season 
can  become  effective; 

Employee  contributions  means  any 
contributions  made  under  5  U.S.C 
8432(a)  or  6  U.S.C  8351(a); 

Employer  contributions  means 
Government  basic  contributions  and 
Government  matching  contributions; 

FERS  means  the  Federal  Employees' 
Retirement  System  established  l^ 
Chapter  84  of  Title  5,  U.S.C..  and  any 
equivalent  Government  retirement  plan; 

FERS  employee  means  any  employee 
covered  by  FERS  or  any  equivalent 
Government  retirement  plan; 

FFund  means  the  Fixed  Income 
Investment  Fund  establislied  under  5 
U.S.a  8438(b)(1)(B): 

G  Fund  means  the  Government 
Securities  Investment  Fund  establisiied 
under  5  U.S.C.  8438(b)(lKA): 

Government  basic  contributions 
means  any  contributions  made  under  5 
U.S.C  8432(c)(1)  or  5  U.S.C  8432(c)(3); 

Government  matching  contributions 
means  any  contributions  made  under  5 
U.S.C.  8432(c)(2); 

Investment  Fund  means  the  G  Fund, 
the  F  Fund,  or  the  C  Fund; 

fudge  means  a  judge  of  the  United 
States,  as  defined  in  28  U.S.C  451; 

fustice  means  a  justice  of  the  United 
States,  as  defined  in  28  U.S.C.  451; 

Open  season  means  the  period  during 
which  participants  may  elect  to  begin 
making  contributions  to  the  Thrift 
Savings  Plan,  or  cliange  the  rate  of 
contributions,  or  discontinue  (witlwnt 
losing  the  right  to  recommence 
contributions  the  next  open  season)  tlie 
amount  currently  being  contributed  to 
the  Thrift  Savings  Plan; 

Participant  means  any  person  with  an 
individual  account  in  the  Thrift  Savings 
Fund; 
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RecordkeepermeaoB  the  organization 
designated  by  the  Board  as  the  Plan's 
recordkeeper; 

'Thrift  Savings  Plan  "  or  "Plan  "  means 
the  Pond  described  in  5  U.S.C.  8437; 

"Thrift  Savings  Plan"  or  "Plan"  means 
the  Federal  Retirement  Thrift  Savings 
Plan  established  by  the  Federal 
Employees'  Retirement  System  Act  of 
1980,  codified  in  pertinent  part  at  5 
U.S.C.  8431-8440,  8471-8479. 

1162012    Pwtodi  for  Making  or  Ctianging 
ConMbiitloiia> 

(a)  laJUal  Election  Period.  Any  justice 
or  Judge  who  is  receiving  basic  pay  may 
elect  to  make  contributions  to  the  Plan 
during  a  special  election  period 
beginning  on  November  15, 1988  and 
continuing  through  January  13, 1989, 
which  is  ^e  SOKiay  period  immediately 
following  the  effective  date  of  the  Act. 
Any  properly  completed  election  forms 
that  are  accepted  by  the  payroll  office 
during  this  60-day  period  will  be 
effective  no  later  than  the  next  pay 
period  beginning  after  the  date  of 
acceptance. 

(b)  Subsequent  Election  Periods.  For 
every  election  period  that  begins  after 
the  beginning  date  of  the  initial  election 
period  described  in  paragraph  (a)  of  this 
action,  including  the  election  period 
from  January  1, 1989  through  January  31, 
1989,  justices  and  judges  are  subject  to 
the  provisions  of  5  U.S.C.  8432(b)  and 
Part  1600  of  5  CFR,  and  may  choose  to 
stop,  start,  or  change  their  rate  of 
contribution  to  the  Plan  in  accordance 
with  those  provisions  and  applicable 
regulations.  Accordingly,  justices  and 
judges  who  are  appointed  after  January 
13, 1989,  and  who  were  not  iH«viously 
eligible  to  make  contributions  to  the 
Plan,  must  wait  until  the  second  election 
period  after  they  are  appointed  to  make 
contributions  to  the  Plan. 

I1620J3   Contributions  to  ttM  Plan. 

(a]  Pursuant  to  section  401  of  the  Act, 
Justices  and  judges  may  contribute  an 
amount  up  to  5  percent  of  basic  pay  per 
pay  period  to  the  Plan.  For  purposes  of 
these  contributions,  "basic  pay"  has  the 
same  meaning  as  that  contained  in  5 
U.S.C.  8431.  Salary  or  annuity  payments 
received  under  28  U.S.C.  371  (a),  (b),  and 
372(a],  are  not  "basic  pay." 

(b)  A  justice  or  judge  contributing  to 
the  TSP  is  not  entitled  to  receive 
employer  contributions  under  5  U.S.C. 
8432(c].  However,  any  employer 
contributions  previously  made  on  behalf 
of  a  justice  or  judge  while  he  or  she 
served  as  a  FERS  employee  will  remain 
identified  as  employer  contributions  for 
recordkeeping  purposes. 


(c)  A  justice  or  judge  contributing  to 
the  Plan  may  invest  new  employee 
contributions  only  in  the  G  Fund. 

S 1620 J4    invMtment  choice*. 

A  justice  or  judge  contributing  to  the 
Plan  may  invest  his  or  her  existing 
account  balance  only  in  the  G  Fund. 
Following  the  receipt  of  notice  by  the 
Plan  recordkeeper  that  a  participant  has 
become  subject  to  section  401  of  the  Act 
and  to  these  regulations,  the  justice's  or 
judge's  entire  account  balance  will  be 
invested  in  the  C  Fund.  Any  money 
which  is  invested  in  the  C  or  F  Fimds 
will  be  transferred  to  the  C  Fund  at  the 
time  of  the  next  available  disbursement 
cycle  for  the  transfer  of  money  out  of  the 
C  and  F  Funds. 

{1620.65    Election  of  Plan  boneflts. 

(a)  A  justice  or  judge  who  retires 
under  section  371  (a)  or  (b)  or  section 
372(a)  of  Titie  28,  may  elect  to  receive 
his  or  her  Plan  account  as  provided  in  5 
U.S.C.  8433(b). 

(b)  A  justice  or  judge  who  resigns  or 
separates  before  having  met  the  age  and 
service  requirements  listed  in  section 
371(c)  of  Title  28  is  required  to  transfer 
his  or  her  Plan  account  balance  to  an 
eligible  retirement  plan  as  defined  in  26 
U.S.C.  402(a)(5)(E)(iv). 

S1620J6    Spousal  rights. 

For  purposes  of  amounts  held  in  the 
Plan,  a  spouse  or  former  spouse  of  a 
justice  or  judge  who  is  a  Plan  participant 
is  entitied  to  the  rights  provided  under  5 
U.S.C.  8351(b)(7). 

[FR  Doc.  8»-186a8  Filed  8-0-89;  8:45  am] 

BlUJNa  CODE  fTWMI-M 


DEPAFrriMENT  OF  AGRICULTURE 

Animal  and  Pbnt  Health  Inapection 
Service 

[Docket  No.  86-101] 
7  CFR  Part  301 

Black  Stem  Ruat 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  revising  the  Black 
Stem  Rust  Quarantine  and  Regulations 
by  restricting  the  interstate  movement  of 
certain  regulated  articles  to  areas  where 
they  will  not  present  any  risk  of  crop 
damage,  and  by  protecting  certain  areas 
from  possible  infestation.  This  action  is 
being  taken  to  reflect  the  fact  that  rust- 
susceptible  alternate  host  plants  have 
been  largely  eradicated  from  the 
northern  small  grain  producing  states 


where  black  stem  rust  would  be  harmful 
to  crops,  and  because  preventative 
measures  are  necessary  to  prevent  its 
re-introduction  through  plant  hosts.  The 
revised  regulations  will  prevent  the  re- 
introduction  of  rust-susceptible  alternate 
host  plants  into  protected  areas  by 
prohibiting  the  entry  of  certain  plants 
and  by  prescribing  the  conditions  under 
which  other  regulated  articles  may  be 
moved  interstate. 

EFFECTIVE  DATE:  Septedber  11, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Thomas  G.  Flanigan,  Operations  Officer. 
Domestic  and  Emergency  Operations, 
PPQ,  APHIS,  USDA,  Room  643,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-8247. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  Black  Stem  Rust  and  Quarantine 
Regulations  in  7  CFR  Part  301,  S  301.38 
et  seq.  (referred  to  below  as  the 
regulations),  quarantine  the 
conterminous  48  states  and  the  District 
of  Columbia  and  govern  the  interstate 
movement  of  certain  plants  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia  in  order  to  prevent  the 
development  of  new  races  of  black  stem 
rust,  a  destructive  plant  disease 
affecting  small  grains. 

Black  stem  rust  is  one  of  the  most 
destructive  plant  diseases  of  small 
grains  known  to  exist  in  the  United 
States.  The  disease  is  caused  by  a 
fungus  which  reduces  the  quality  and 
yield  of  wheat,  oats,  barley,  and  rye 
crops  by  robbing  host  plants  of  food  and 
water.  The  fungus  lives  on  a  variety  of 
host  plants  that  are  species  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia,  and  can  spread  bom  host-to- 
host  by  way  of  \vind-borne  spores. 

The  regulations  were  originally  issued 
as  part  of  a  cooperative  federal-state 
black  stem  rust  eradication  program. 
The  eradication  phase  of  the 
cooperative  program  officially  ended  in 
1981.  However,  APHIS  agreed  to 
continue  the  quarantine  on  the  basis 
that  the  states  perform  nursery 
inspections  to  detect  whether  any  rust- 
susceptible  varieties  are  present. 

On  April  28, 1989,  we  published  in  the 
Federal  Register  (54  FR  18288-18296. 
Docket  No.  88-118),  a  document 
proposing  to  completely  revise  the 
regulations  by  removing  the  eradication 
area  provisions  and  adding  provisions 
authorizing  the  Administrator  to 
designate  states  or  counties  as  protected 
areas  if  they  meet  certain  criteria,  and 
by  setting  forth  conditions  governing  the 
interstate  movement  ot  Berberis, 
Mahoberberis,  and  Mciionia.  Under  the 
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proposed  mie,  faiterstate  movement  of 
all  Berberis,  Mahoberberis,  and 
Mahonia  vftmid  be  allowed  from,  to,  and 
between  non-protected  areas  without 
restriction.  Rust-resistant  varieties 
would  be  allowed  to  move  into  or 
through  protected  areas  if  accompanied 
by  a  certificate  verifying  that  the  plants 
are  rust  resistant.  Interstate  movement 
of  rust-susceptible  Berberis, 
Mahoberberis,  and  Mahonia  into  or 
through  protected  areas  would  be 
prohibited,  except  with  a  limited  permit 
(which  would  be  issued  under  narrow 
circumstances,  as  described  in  the 
regdations).  The  protected  areas  would 
be  responsible  for  issuing  the 
certificates  required  for  interstate 
movement,  and  for  inspecting  every 
plant  nursery  within  the  state  at  least 
once  each  year  to  ensure  that  they  are 
free  of  rust-susceptible  plants. 

We  are  adopting  the  provisions  of  the 
proposed  rule  based  on  the  reasons  set 
forth  in  the  proposal  and  in  this 
supplementary  information  section. 

Comments 

Our  proposal  invited  the  submission 
of  written  comments  postmarked  or 
received  on  or  before  May  IS,  1989. 

We  received  10  comments  addressing 
the  proposed  rule  diat  were  timely.  Two 
of  the  comments  were  from  nurseries. 
The  other  comments  we  received  were 
from  state  Departments  of  Agricultore 
for  the  following  stater  Colorado,  Iowa, 
Kansas,  Missouri,  Nebraska, 
Pennsylvania,  South  Dakota,  and 
Wyoming. 

Both  nurseries  supported  our  proposal 
but  added  that  the  quarantine  could 
safely  be  lifted  even  in  grain  producing 
areas  since  no  commercially  produced 
barberry  plants  pose  any  tlueat  to  grain 
crops  hi  the  United  States.  We  disagree 
with  the  two  commenters.  Although 
many  grains  grown  in  the  United  States 
today  are  resistant  to  existing  races  of 
the  black  stem  rust  organism,  spores 
from  different  black  stem  rust  organisms 
hosted  by  rust-susceptible  varieties  of 
Berberis,  Mahoberberis,  and  Mahonia 
may  combine,  resulting  in  new  strains  of 
black  stem  rust  capable  of  successfully 
attacking  small  grain  crops.  We  beUeve 
it  is  necessary  to  maintain  restrictions 
on  the  interstate  movement  of  host 
plants  in  order  to  protect  small  grain 
crops  from  this  risk. 

Of  the  8  states  that  commented  on  the 
proposed  role,  5  generally  supported  the 
proposal  and  3  opposed  allowing  any 
interstate  movement  of  nist-susccptible 
varieties. 

Those  states  generally  in  favor  of  the 
proposed  dianges  also  noted  the  need 
for  APHIS  to  compile  and  publish 
reference  materials,  such  as  training 


materials  and  illustrated  guides  for  the 
identification  o*  susceptible  and 
resistant  varieties,  for  use  by  the  states 
in  enforcing  the  relations.  Both  the 
Central  Plant  Board  and  the  Eastern 
Plant  Board  have  adopted  resolutions  to 
this  effect  The  materials  currentiy 
issued  by  APHIS  for  use  in  identifying 
varieties  oi  Berberis,  Mahoberberis,  and 
Mahonia  include  most  plants  of  these 
genera,  however  they  need  to  be 
updated  to  include  the  newer  varieties 
that  have  been  identified  as  rust- 
resistant  or  rust-susceptible  since  those 
materials  were  last  published.  We  are 
requesting  that  funds  be  authorized  for 
this  effort  in  the  coming  fiscal  year  so 
that  we  may  prepare  and  issue  revised 
materials  to  assist  in  detecting  and 
identifying  these  regulated  articles. 

The  commenters  generally  supportive 
of  the  proposed  changes  also  raised  the 
following  concerns: 

The  Kansas  State  Board  of  Agriculture 
stated  that  contrary  to  our  statement  in 
the  supplementary  information 
accompanying  the  proposed  rule  (see  54 
FR  18288),  varieties  of  small  grains  are 
being  grown  in  the  United  States  today 
that  are  not  resistant  to  black  stem  rusL 
Rather,  the  small  grains  that  have  been 
developed  and  that  are  being  grown 
today  mature  earlier  and  are  exposed  to 
wind-borne  black  stem  rust  spores  at  a 
more  advanced  stage  of  development 
As  a  result  they  are  less  affected  by  the 
organism.  Because  of  the  lessened 
economic  impact  of  black  stem  rust  on 
current  grain  crops,  the  comment  noted 
that  some  wheat  breeders  are  not 
including  black  stem  rust  resistance  in 
their  breeding  programs  and  should.  We 
agree  that  it  would  be  to  their  benefit  to 
do  so;  however,  we  do  not  regulate 
wheat  breeding  programs. 

The  Department  of  Agriculture  for  the 
Commonwealth  of  Pennsylvania 
commented  that  requiring  inspection  of 
the  area  within  one-half  mile  of  a 
nursery  growing  any  rust-resistant 
plants  of  Berberis,  Mahoberberis,  and 
Mahonia  from  seed  is  excessive.  The 
comment  stated  that  inspecting  the  area 
within  one-quarter  mile  of  such  a 
nursery  is  adequate.  APHIS's  Biological 
Assessment  and  Support  Staff  has 
determined  that  a  distance,  of  300  meters 
will  protect  plants  from  pollination  by 
unwanted  spore  types.  "Hie  one-half  mile 
distance  proposed  is  equal  to  twice  that 
distance  plus  an  additional  ten  percent 
of  that  distance.  As  explained  in  the 
supplementary  information 
accompanying  the  proposed  rule,  we 
beheve  that  because  the  seeds  may  be 
wind-home,  the  half  mile  inspection 
requirement  adds  a  desirable  margin  of 
safefy  against  the  gennination  of  new 
rust-susceptible  varieties  near  the 


nursery.  No  change  is  made  in  tlie  final 
rule  as  a  result  of  the  comment 

Pennsylvania  also  commented  tliat  is 
addition  to  USDA  testing  for  rust 
susceptibility  ol  Berberis. 
Mahoberberis,  and  Mahonia  plant 
varieties,  USDA  should  continue  to 
identify  black  stem  rust  races  and  the 
geographic  areas  where  they  occur.  The 
Agricultural  Research  Service  of  the  U.S. 
Department  of  Agriculture  provides  the 
service  of  identifying  new  strains  of 
black  stem  rust.  Information  concerning 
identification  of  black  stem  rust  races 
may  he  obtained  by  vmting  to  the 
Agricultural  Research  Service,  Cereal 
Rust  Laboratory,  Universify  of 
Minnesota,  St  Paul,  Minnesota  55106, 
attention:  Alan  Roelfs. 

South  Dakota  commented  that  wliile 
states  have  authorify  to  stop  intrastate 
sales  or  regulated  articles  for  violations 
of  state  regulations,  APHIS  must  impose 
and  enforce  penalties  for  interstate 
movements  of  regulated  articles  that 
violate  the  regulations.  Although  the 
proposed  regulations  do  not  impose 
penalties  for  violations,  they  do  provide 
enforcement  mechanisms  that  may  be 
invoked  by  those  states  that  are 
designated  as  protected  areas  or  that 
encompass  protected  areas,  and  by 
APHIS,  in  non-protected  areas.  The 
proposal  provides  that  a  certificate  that 
has  been  issued  for  interstate  movement 
of  regulated  articles  may  be  withdrawn 
if  the  certificate  holder  fails  to  comply 
with  the  regulations.  Under  the 
proposal,  regulated  articles  caimot  be 
moved  into  or  through  a  protected  area 
wititout  the  required  certificate.  The 
certificates  are  federal  documents; 
however,  under  the  terms  of  the 
proposed  rule  and  in  accordance  with  a 
cooperative  arrangement  with  those 
states  that  are  designated  as  protected 
areas,  state  employees  would  be 
authorized  to  issue  and  withdraw  the 
certificates  in  protected  areas.  The 
proposal  also  provides  that  a 
comphance  agreement  between  a  state 
that  is  a  protected  area  or  that 
encompasses  a  protected  area  may  be 
cancelled  by  an  inspector  for 
noncompUance.  Under  the  regulations 
as  proposed,  and  in  accordance  with  the 
memorandum  of  understanding  an 
inspector  includes  any  person,  including 
state  employees,  authorized  by  the 
Administrator  to  enforce  the  regulations. 

South  Dakota  commented  that  all  the 
northern  wheat  producing  states  should 
be  included  in  the  protected  area,  and. 
accordingly,  Wyoming  and  Colorado 
should  be  included  as  protected  areas. 

In  its  comment  to  us.  Wyoming's 
Department  of  Agricultiire  requested 
tiiat  Wyoming  be  designated  as  a 
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protected  area  and  added  to 
i  301.38(c)(1)  if  the  regulations  are 
adopted  as  a  final  rule.  The 
Administrator  believes  that  Wyoming, 
currently  listed  as  an  "Eradication  area" 
under  8  301.2S-2a,  meets  the  criteria  set 
forth  in  the  proposed  rule  for  a  state  to 
be  designated  as  a  protected  area. 
Therefore,  we  will  publish  in  the  Federal 
Register,  for  public  comment,  a 
document  proposing  to  add  Wyoming  to 
the  regulations  as  a  protected  area. 

Colorado  does  not  meet  the  criteria  to 
be  designated  as  a  protected  area, 
however,  and  has  not  requested  to  be  so 
designated.  Colorado  does  not  maintain 
a  program  regulating  the  growth  or 
intrastate  movement  of  Berberis, 
Mahoberberia,  and  l^ahonia  and,  under 
the  criteria  set  forth  in  S  301.38-3,  is 
ineligible  for  "protected"  status. 
In  addition  to  its  request  to  be 
designated  as  a  protected  area, 
Wyoming  expressed  opposition  to  our 
proposal  claiming  that  the  proposed 
changes  would  result  in  the  rapid 
reintroduction  of  rust-susceptible 
varieties  of  Berberis,  Mahoberberia,  and 
Mahonia  into  the  state,  even  if  it  is 
designated  as  protected.  This 
reintroduction  would  occur  as  a  result  of 
private  movement  of  rust-susceptible 
varieties  between  Colorado's  retail 
discount  nursery  trade  and  residents  of 
Wyoming's  wheat  producing  area, 
owing  to  the  large  price  differential 
between  Wyoming  nursery  stock  and 
Colorado-grown  nursery  stock.  The 
comment  stated  that  APHIS  and  the 
protected  areas  could  not  assure  that 
the  protected  areas  would  be  safe  from 
the  reintroduction  of  rust-susceptible 
varieties  through  illegal  acts  or 
ne^igence,  and  that  once  sold  to  retail 
customers  the  plants'  movement 
becomes  virtually  impossible  to  track. 
Allowing  retail  sales  of  susceptible 
varieties  in  nearby  non-protected  states 
would  result  in  reinfestation  of  adjacent 
protected  areas  through  retail  sales, 
according  to  Wyoming's  Department  of 
Agriculture.  For  these  reasons, 
Wyoming  stated  that  it  is  completely 
opposed  to  allowing  interstate 
movement  of  rust-susceptible  Berberia, 
Mahoberberia,  and  Mahonia  anywhere 
in  the  United  States.  The  comments  we 
received  from  the  Departments  of 
Agriculture  for  Nebraska  and  Missouri 
shared  this  view. 

We  do  not  agree.  We  do  not  believe 
there  is  any  economic  risk  in  allowing 
the  interstate  movement  of  rust- 
susceptible  varieties  of  Berberia, 
Mahoberberia,  and  Mahonia  to,  from,  or 
throu^  non-wheat  producing  areas,  and 
that  this  movement  need  not  be 
restricted.  The  regulations,  as  proposed, 
provide  effective  safeguards  against  the 


reintroduction  of  rust-susceptible 
Berberia,  Mahoberberia,  and  Mahonia 
into  the  protected  areas.  Interstate 
movement  of  rust-susceptible  plants  is 
prohibited,  except  in  non-protected 
areas.  In  order  to  ensure  that  only  rust- 
resistant  varieties  are  moved  interstate 
into  or  through  protected  areas,  the 
regulations  require  that  they  be  moved 
interstate  only  if  acoompanied  by  a 
certificate,  issued  upon  inspection  of  the 
regulated  articles  or  in  accordance  with 
the  terms  of  a  compliance  agreement. 
Wyoming's  particular  concerns  should 
be  allayed  upon  qualifying  to  be 
designated  as  a  protected  area.  No 
change  is  made  in  the  final  rule  on  the 
basis  of  these  comments. 

•The  Colorado  Department  of 
Agriculture  commented  that  even  if  the 
proposed  regulations  would  not 
jeopardize  the  eradication  efforts  of  the  , 
protected  states,  APHIS  should  provide 
the  support  needed  to  conduct  the 
activities  necessary  to  be  designated  as 
a  protected  area,  lliese  activities 
include  nursery  inspections  and  the 
issuance  of  the  certificates  required  for 
interstate  movement  of  regulated 
articles.  We  do  not  agree  with  this 
comment.  APHIS  concluded  its 
eradication  efforts  In  1981.  At  that  time, 
the  states  that  were  designated 
"Eradication  areas"  in  the  regulations 
agreed  to  continue  the  nursery 
inspection  program  under  the 
cooperative  federatstate  black  stem 
rust  program,  in  order  to  ensure  that 
rust-susceptible  varieties  were  not 
reintroduced  into  the  state.  On  that 
basis,  APHIS  agreed  to  continue  the 
quarantine.  Under  the  proposed  rule,  in 
order  to  be  designated  as  protected 
areas,  states  must  be  responsible  for 
issuing  and  withdrawing  certificates  and 
enforcing  compliance  agreements.  We 
do  not  believe  it  is  appropriate  or 
necessary  to  promote  the  effective 
implementation  and  enforcement  of  the 
regulations  to  shift  responsibility  for 
these  activities  to  APHIS. 

Nebraska's  Department  of  Agriculture 
requested  clarification  as  to  whether  the 
certificates  that  would  be  issued  under 
proposed  S  301.38-^  would  be  federal  or 
state  certificates,  and  as  to  whether 
certificates  must  be  issued  for  interstate 
movement  of  regulated  articles  from 
nurseries  that  are  not  propagating  the 
material,  but  are  only  raising  plant 
material  originating  from  other  nurseries 
(presumably  outside  the  protected  area). 
The  certificates  required  for  interstate 
movement  of  regulated  articles  in 
protected  areas  are  federal  dociunents. 
Under  the  proposed  regulations  and  the 
cooperative  arrangement  with  states 
having  protected  areas,  state  employees 
would  be  authorized  to  issue  and 


withdraw  certificates.  Sach  certificates 
must  be  issued  for  any  Interstate 
movement  of  any  regulated  articles 
moved  interstate  into  or  through  a 
protected  area,  in  accordance  with  the 
regulations. 

On  the  basis  of  the  foregoing,  we  are 
not  maldng  any  changes  in  the  final  rule 
as  a  result  of  the  comments  we  received, 
excapt  to  clarify  that  state  personnel  in 
states  having  protected  areas  are 
responsible  for  issuing  and  withdrawing 
certificates.  However,  a  separate 
docimient  wiU  be  publi  Aed  in  the 
Federal  Register  proposing  to  add 
Wyoming  as  a  protected  area. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  j 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Federal  restrictions  on  interstate 
movements  of  plants  and  plant  parts  of 
Berberia,  Mahoberberia,  and  Mahonia 
are  limited  to  a  protected  area  that 
includes  15  states  and  part  of  a 
sixteenth.  The  principal  group  affected 
by  this  final  rule  consists  of  nursery 
growers  of  the  regulated  articles, 
Berberia,  Mahoberberia,  and  Mahonia. 
We  are  not  changing  the  effect  of  the 
substantive  interstate  movement 
restrictions  appUcable  to  growers  within 
this  protected  area  from  those  of  the 
current  regulations,  and  therefore,  they 
will  not  be  affected  by  this  revision  of 
the  regulations. 

In  the  non-protected  areas,  growers 
will  be  able  to  sell  and  transport 
interstate,  to  non-protected  areas,  all 
varieties  of  Berberia,  Mahoberberia,  and 
Mahonia  without  certification  or 
inspection  requirements.  Some  potential 
benefit  may  run  to  nursery  growers  in 
the  non-protected  areas,  since  such 
interstate  sales  of  rust-susceptible 
varities  would  be  allowed  within  those 
areas.  Also,  the  waiting  period  . 
applicable  to  new  varieties  of  Berberia 
is  eliminated  for  articles  moving  only  in 
the  non-protected  areas.  This  reUeves 
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certain  growers  from  the  monetary 
losses  resulting  from  developing  new 
hybrids  which  are  subsequently  found  to 
be  rust- susceptible,  and  therefore  may 
only  be  sold  mtrastate  in  non- 
eradication  areas  under  the  existing 
regulations. 

Based  upon  Small  Business 
Administration  (SEA)  statistics  and  the 
1982  Census  of  Agriculture  statistics,  the 
most  recent  statistics  available  to  us,  we 
estimate  that  71  percent  of  the  13,217 
growers  of  nursery  products  in  the 
United  States  (9,384).  are  located  in  the 
non-protected  areas,  and  that  29  percent 
(3,833)  are  in  the  protected  areas.  Our 
projections  indicate  that  of  this  total,  90 
percent  are  small  businesses,  as 
classified  by  the  SBA  in  its  Standards 
(those  with  $500,000-or-le38  in  annual 
receipts).  As  we  stated  in  the 
supplementary  information 
accompanying  the  proposed  rule  (see  54 
FR 18292).  we  do  not  have  statistics 
indicating  the  number  of  small  nursery 
growers  dealing  in  plants  of  the 
restricted  genera  and  the  proportion  of 
their  revenues  derived  from  such  plants. 
Nevertheless,  we  believe  that  most 
growers  of  nursery  products  grow  rust- 
resistant  varieties  primarily,  so  they  can 
sell  them  to  a  broader  market  and  ship 
interstate. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  Usted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
mteigovemmental  consultation  *vith 
state  and  local  officials.  (See  7  CFR 
3015,  Subpart  V.) 

Paperwork  Reduction  Act 

In  accordance  with  section  3507  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etaeq.],  the  information 
collection  provisions  that  are  included 
in  this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  and  given  0MB  control  number 
0579-0022. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Black  stem 
rust.  Plant  diseases,  Plant  pests.  Plants 
(Agriculture),  Quarantine, 
'Transportation. 


Accordingly,  we  are  revising  7  CFR 
Part  301,  Subpart— Black  Stem  Rust,  as 
follows: 

PART  301-DOMESTIC  QUARANTINE 
NOTICES 

Subpart— Black  Stem  Ruct 

90C> 

301.38  Notice  of  quarantine;  restrictions  on 

interstate  movement  of  regulated 

articles. 
301.38-1  Definitions. 
301.38-2  Regulated  articles. 
301.38-3  Protected  areas. 
301.38-4  Interetate  movement  of  regulated 

articles. 
301.38-5  Assembly  and  inspection  of 

regulated  articles;  issuance  and 

concellation  of  certificates. 
301.38-6  Compliance  agreements  and 

cancellation. 
301.38-7  Attachment  and  disposition  of 

certificates. 
301.38-8  Costs  and  charges. 

Authority:  7  U.S.C.  ISObb,  ISOdd.  ISOee. 
ISOff;  161. 162, 164-167;  and  450:  7  CFR  2.17. 
2.51.  and  371.2(c). 

9301,38    Notice  Of  quarantine;  restrtetione 
on  interstate  movement  of  regulated 


The  conterminous  48  states  and  the 
District  of  Columbia  are  quarantined  in 
order  to  prevent  the  spread  of  black 
stem  rust.  No  person  shall  move 
interstate  any  regulated  article  except  in 
accordance  with  this  subpart' 

S  301.38-1    Definitlone. 

In  this  subpart  the  following 
definitions  apply; 

Adminiatrator.  The  Administrator, 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  or  any  person 
authorized  to  act  for  the  Administrator. 

Animal  and  Plant  Health  Jnapection 
Service  (APHIS).  The  Animal  and  Plant 
Health  Inspection  Service  of  the  United 
States  Department  of  Agriculure. 

Black  atem  ruat.  The  disease 
commonly  known  as  the  black  stem  rust 
of  grains  [Puccinia  graminia). 

Certificate.  A  document  in  which  an 
inspector,  or  a  person  operating  under  a 
compliance  agreement,  affirms  that  a 
specified  regulatory  article  has  met  the 
criteria  in  S  301.38-5(b)  of  this  subpart 
and  may  be  moved  interstate  to  any 
destination. 

Compliance  agreement  A  written 
agreement  between  a  state  that  is  a 
protected  area  or  that  encompasses  a 


protected  area  and  a  person  who  moves 
regulated  articles  interstate,  or  in  a  non- 
protected area  between  APHIS  and  such 
person,  in  which  that  person  agrees  to 
comply  with  this  subpart. 

Departmental  permit.  A  document 
issued  by  the  Administrator  in  which  he 
or  she  affirms  that  interstate  movement 
of  the  regulated  article  identified  on  the 
document  is  for  scientific  or 
experimental  piuposes,  and  that  the 
regulated  article  is  eligible  for  interstate 
movement  under  the  conditions 
specified  on  the  Departmental  permit 
and  found  by  the  Administrator  to  be 
adequate  to  prevent  the  introduction  of 
rust-susceptible  varieties  of  the  genera 
Berberia,  Mahoberberia,  and  Mahonia 
into  protected  areas. 

Inspector.  Any  APHIS  employee  or 
other  person  authorized  by  the 
Administrator  in  accordance  with  law  to 
enforce  this  subpart. 

Interstate.  From  any  state  into  or 
through  any  other  state. 

Limited permiL  A  document  issued  by 
an  inspector  to  allow  the  interstate 
movement  into  or  through  a  protected 
area  of  regulated  articles  not  eligible  for 
certification  under  this  subpart  to  a 
specified  destination  outside  the 
protected  area. 

Moved  (movement,  move).  Shipped, 
offered  to  a  common  carrier  for 
shipment,  received  for  transportation  or 
transported  by  a  common  carrier,  or 
carried,  transported,  moved,  or  allowed 
to  be  moved.  "Movement"  and  "move" 
shall  be  construed  in  accordance  with 
this  definition. 

Person.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  any 
other  legal  entity. 

Protected  area.  Those  states  or 
counties  designated  in  S  301.38-3(c)  of 
this  subpart. 

Rust-resistant  plants.  All  plants  of  the 
genera  Berberia,  Mahoberberia,  and 
Mahonia  species,  and  their  progeny, 
that  have  proven  resistant  to  black  stem 
rust  during  testing  by  the  United  States 
Department  of  Apiculture,*  and  that  are 


>  Any  property  identified  employee  of  the  Animal 
and  nant  Health  bupection  Service  is  authwixed  to 
■top  and  inspect  persons  and  means  of  conveyance, 
and  to  seize,  quarantine,  treat  apply  other  remedial 
measures  to  destroy,  or  otherwise  dispose  of 
regulated  articles  as  provided  in  section  10  of  the 
Want  Quarantine  Act  (7  U.S.C.  1648)  and  sections 
IDS  and  10  of  the  Federal  Plant  Pest  Act  (7  U.S.C. 
ISOdd.  ISOfi). 


'  Testing  is  performed  by  the  Agricultural 
Research  Service  of  USDA  at  follows:  In  a 
greenhouse,  the  suspect  plant,  or  lest  subject,  is 
placed  under  a  screen  with  a  control  plant  i.e..  a 
known  rust-ausceptible  variety  of  Berberia. 
Mahoberberis,  or  Mahonia.  Infected  wheat  stems,  a 
primary  host  of  black  stem  rust  are  placed  on  top  of 
the  screen.  The  plants  are  moistened  and 
maintained  in  100%  humidity,  causing  spores  to 
swell  and  fall  on  the  plants  lying  under  the  screen. 
The  plants  are  then  observed  for  7  days  at  20-80% 
relative  humidity.  This  test  procedure  Is  repeated  12 
times.  If  in  all  12  tests,  the  rust-susceptible  plant 
shows  signs  of  infection  after  7  days  and  the  test 
planti  do  not  USDA  will  declare  the  test  plant 
variety  rust-rusistant  The  tests  must  be  performed 
on  new  growth.  |usl  as  the  leaves  are  unfolding. 
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listed  a*  nut-resistant  under  SS  301.38-2 
(b)  and  (c). 

Ruat-auBceptible  plants.  All  plants  of 
the  genera  Berberia,  Mahoberberis,  and 
Mahottia  species  not  listed  as  rust- 
resistant  under  (i  301.38-2  (b)  and  (c). 

Regulated  article.  Any  article  Usted  in 
S  301.38-2  (a)  throu^  (d)  of  this  subpart 
or  otherwise  designated  as  a  regulated 
article  in  accordance  with  {  301.38-2(e) 
of  this  subpart 

Seedling.  Any  plant  of  the  genera 
Berberis,  Mahoberberis,  and  Mahonia 
grown  from  seed  and  having  less  than  2 
years'  growth. 

State.  The  District  of  Columbia.  Puerto 
Rico,  the  Northern  Mariana  Islands,  or 
any  state,  territory  or  possession  of  the 
United  States. 

Two  years' growth.  The  growth  of  a 
plant  during  all  growing  seasons  of  2 
successive  calendar  years. 

S  301.38-2   Regulatad  artteles. 
The  following  are  regulated  articles:  * 

(a)  All  seedlings  and  plants  of  less 
than  2  years'  growth  of  the  genus 
Berberis. 

(b)  All  plants,  seeds,  fruits,  and  other 
plant  parts  capable  of  propagation  from 
the  following  rust-resistant  Berberis 
species. 

B.  aridocalida 

B.  beaniana 

B.  buxifolia 

B.  buxifolia  nana 

B.  calliantha 

B.  candidula 

B.  cavallieri 

B.  chenaulti 

B.  chanaulti  "Apricot  Queen 

B.  circumserrata 

B.  concinna 

B.  coxii 

B.  darwini 

B.  dasystachya 

B.  dubia 

B.  feddeana 

B.  formosana 

B.  franchetiana 

B.  gagnepaini 

B.  gilgiana 

B.  gladwynensis 

B.  gyalaica 

B.  heterophylla 

B.  horvathi 

B.  hybrido-gagnepaini 

B.  insignis 

B.  julianae 

B.  julianae  "lian&" 

B.  julianae  "Spring  Glory" 

B.  koreana 

B.  lempergiana 

B.  lepidi folia 

B.  lineari folia 


'  Pwait  and  oliwr  raqnimiMnlt  far  the  interstate 
mavHHnl  of  bUck  itam  nut  ofganiaiiM  an 
contabMd  In  Part  339  of  thia  chapter. 


B.  linearifolia  var.  "Orange  King" 

B.  lotogensis 

B.  manipurana 

B.  media  "Park  Juweel" 

B.  mentorensis 

B.  pollens 

B.  potanini 

B.  Rpnton 

B.  replicata 

B.  sanguinea 

B.  sargentiana 

B.  sikkimensis 

B.  stenophylla 

B.  stenophylla  diversifolia 

B.  stenophylla  irwini 

B.  stenophylla  gracilis 

B.  stenophylla  nana  compacta 

B.  taliensis 

B.  telomaica  artistpala 

B.  thunbergii 

B.  thunbergii  aurea 

B.  thunbergii  argenteo  marginata 

B.  thunbergii  atropurpurea 

B.  thunbergii  atropurpurea  erecto 

B.  thunbergii  atropurpurea  erecta 
Marsballi 

B.  thunbergii  atropurpurea  "Golden 
Ring" 

B.  thunbergii  atropurpurea  "Knight 
Burgimdy 

B.  thunbergii  atropurpurea  nana 

B.  thunbergii  atropurpurea  "Redbird" 

B.  thunbergii  atropurpurea  "Rosy 
Glow" 

B.  thunbergii  "Bagatelle" 

B.  thunbergii  "Dwarf  Jewell" 

B.  thunbergii  erecta 

B.  thunbergii  "globe" 

B.  thunbergii  "golden" 

B.  thunbergii  "Hefanond  Pillar" 

B.  thunbergii  "Kobold" 

B.  thunbergii  maxmowiczi 

B.  thunbergii  minor 

B.  thunbergii  pluriflora 

B.  thunbergii  "Sparkle" 

B.  thunbergii  "Thomless" 

B.  thunbergii  "Upright  Jewell" 

B.  thunbergii  variegala 

B.  thunbergii  xanthocarpa 

B.  triacanthophom 

B.  triculosa 

B.  verruculosa 

B.  virgatorum 
B.  workingensis 
B.  xanthoxylon 

(c)  All  plants,  seedlings,  fruits,  and 
other  plant  parts  capable  of  propagation 
from  the  following  nist-resistant 
Mahoberberis  and  Mahonia  species, 
except  Mahonia  cuttings  for  decorative 
purposes: 

(1)  Genera  Mahoberberis: 
M.  aqui-candiduh 
M.  aqui-sargentiae 
M.  miethkeana 
(2}  Genera  Mahoni9: 
M.  amplectena 
M.  aquifolium 


M.  aquifolium  atropurpurea 

M.  aquifolium  compaGta 

M.  aquifolium  compaeta  "John  Muir" 

M.  aquifolium  "Donewell" 

M.  aquifolium  "Kings  Ransom" 

M.  aquifolium  "Orangee  Flame" 

M.  aquifolium  "Winter  Sun" 

M.  "Arthur Menzies" 

M.  bealei 

M.  dictyota 

M.  fortunei 

M.  "Golden  Abundanfce" 

M.japonica 

M.  lomarifolia 

M.  nervosa 

M.  pinnata 

M.  pinnata  "Ken  Harttnan" 

M.  piperiana 

M.  pumila 

M.  repens 

[d]  All  plants,  seeds,  fruits,  and  other 
plant  parts  capable  of  propagation  from 
rust-susceptible  species  and  varieties  of 
the  gnera  Berberis,  Mahoberberis,  and 
Mahonia,  and  seedlings  from  rust- 
susceptible  species  and  varieties  of  the 
genera  Mahoberberis  and  Mahonia, 
except  Mahonia  cuttings  for  decorative 
purposes. 

(e)  Any  other  product  or  article  not 
listed  in  paragraphs  (a)  through  (d)  of 
this  section,  diat  an  inspector 
determines  presents  a  risk  of  spread  of 
black  stem  rust.  The  inspector  must 
notify  the  person  in  possession  of  the 
product  or  article  that  it  is  subject  to  the 
provisions  of  this  subpart. 

§301.38-3   Protected  artas. 

(a)  The  Administrator  may  designate 
as  a  protected  area  in  paragraph  (c)  of 
this  section  any  state  diet  has 
eradicated  nist-susceptf  ble  plants  of  the 
genera  Berberis,  Mahoberberis,  and 
Mahonia  imder  the  cooperative  federal- 
state  eradication  program.  In  addition, 
the  state  must  employ  personnel  with 
responsibility  for  the  issuance  and 
wididrawal  of  certificates  in  accordance 
with  S  301.38-5,  and  maintain  and 
enforce  an  inspection  program  under 
which  every  plant  nivsery  within  the 
state  is  inspected  at  least  once  each 
year  to  ensure  that  they  are  free  of  rust- 
susceptible  plants.  Diu^  the  requisite 
nursery  inspections,  all  nivsery  stock 
shall  be  examined  to  determine  that  it 
consists  only  of  rust-resistant  varieties 
of  the  genera  Berberis,  Mahoberberis, 
and  Mahonia,  and  that  the  plants  are 
true  to  type.  Plants  that  do  not  meet  this 
criteria  must  be  destroyed.  If  a  nursery 
within  the  state  raises  plants  of  the 
genera  Berberis,  Mahmerberis,  and 
Mahonia  from  seed,  the  state  must 
conduct  a  visual  inspection  to  verify 
that  no  wild  or  domesticated  rust- 
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susceptible  plants  are  growing  within 
one-half  mile  of  the  nursery.* 

(b)  The  Administrator  may  designate 
as  a  protected  area  any  county  within  a 
state,  rather  than  the  entire  state,  if 
areas  within  the  state  have  eradicated 
rust-susceptible  plants  of  the  genera 
Berberis,  Mahoberberis,  and  Mahonia 
under  the  cooperative  federal-state 
program,  and; 

(1)  The  state  employs  personnel  with 
responsibility  for  the  issuance  and 
withdrawal  of  certificates  in  accordance 
with  §  301.38-5: 

(2)  The  state  is  enforcing  restrictions 
on  the  intrastate  movement  of  the 
regulated  articles  that  are  equivalent  to 
those  imposed  by  this  subpart  on  the 
interstate  movement  of  regulated 
articles,  as  determined  by  the 
Administrator;  and 

(3)  The  state  maintains  and  enforces 
an  inspection  program  imder  which 
every  plant  nursery  within  the  coimty  is 
inspected  at  least  once  each  year  to 
ensure  that  plant  nurseries  within  that 
area  are  free  of  rust-susceptible  plants 
of  the  genera  Berberis,  Mahoberberis, 
and  Mahonia.  During  the  requisite 
nursery  inspections,  all  nursery  stock 
shall  be  examined  to  determine  that  it 
consists  only  of  rust-resistant  varieties 
of  the  genera  Berberis,  Mahoberberis, 
and  Mahonia,  and  that  the  plants  are 
true  to  type.  Plants  that  do  not  meet  this 
criteria  must  be  destroyed.  If  a  niuvery 
grows  plants  of  Berberis,  Mahoberberis, 
and  Mahonia  from  seed,  the  state  must 
conduct  a  visual  inspection  to  verify 
that  no  wild  or  domesticated  rust- 
susceptible  plants  are  growing  within 
one-half  of  the  nursery.* 

(c)  The  following  are  designated  as 
protected  areas: 

(1)  The  states  of  Illinois,  Indiana. 
Iowa.  Kansas.  Michigan.  Minnesota. 
Missouri,  Montana,  Nebraska.  North 
Dakota.  Ohio,  Pennsylvania,  South 
Dakota,  West  Virginia,  and  Wisconsin. 


*  Persons  performing  the  inspection  must  be  able 
to  recognize  rust-susceptible  varieties  of  Berberis, 
Mahoberberis,  and  Mahonia.  Inspectors  must  work 
side  by  side,  10  to  20  feet  apart  and  walk  outward, 
away  from  the  nursery,  a  distance  of  one  half  mile 
measured  from  the  edge  of  the  nursery,  and  observe 
all  planU  growing  in  the  half-mile  band.  The 
distance  between  the  inspectors  may  vary  within 
this  range  depending  upon  the  visibility  of  plant 
growth.  In  areas  with  low  brush  and  flat  terrain,  the 
inspectors  may  be  the  maximum  distance  of  20  feet 
apart  if  they  can  observe  all  plants  growing  within 
ten  feet  of  them.  In  areas  of  high  plant  growth  or 
hilly  terrain,  the  inspector*  must  be  closer  together 
due  to  timiled  or  obstructed  visibility.  Each 
inspector  must  observe  all  plants  growing  between 
themselves  and  the  mid-point  of  the  distance 
between  themselves  and  die  next  inspector.  This 
process  must  be  repeated  so  that  the  entire  band, 
measured  bom  the  border  of  the  nursery  to  the 
circumference  of  an  imaginary  circle  having  the 
nursery  a*  ite  mid-point,  is  visually  inspected  in  this 
manner. 


(2)  The  following  counties  in  the  State 
of  Washington:  Adams,  Asotin,  Benton, 
Chelan,  Colimibia,  Douglas,  Ferry. 
Franklin,  Garfield,  Grant  Kittitas, 
Klickitat,  Lincoln,  Okanogan.  Pend 
Oreille.  Spokane,  Stevens.  Walla  Walla, 
Whitman.  Yakima. 

(d)  Each  state  that  is  a  protected  area 
or  that  encompasses  a  protected  area 
must  submit  annually  to  the 
Administrator  a  written  statement 
signed  by  an  inspector,  assuring  APHIS 
that  all  nursery  inspections  have  been 
performed  in  accordance  with  this 
section.  The  statement  must  be 
submitted  by  January  1st  of  eadi  year, 
and  must  include  a  list  of  the  niuveries 
inspected  and  found  free  of  rust- 
susceptible  plants. 

(e)  The  Administrator  may  remove  a 
protected  area  from  the  list  of 
designated  protected  areas  in  paragraph 
(c)  of  this  section  if  he  or  she  determines 
that  it  no  longer  meets  the  criteria  of 
paragraph  (a)  or  (b)(lH3)  of  this 
section.  A  hearing  will  be  held  to 
resolve  any  confUct  as  to  any  material 
fact.  Rules  of  practice  for  the  hearing 
shall  be  adopted  by  the  Administrator. 

§301.38-4    Interstate  movement  of 
regulated  arttdec 

(a)  Non-protected  areas.  (1)  Interstate 
movement  of  regulated  articles  into  or 
through  any  state  or  area  that  is  not 
designated  a  protected  area  under 

§  301.38-3(c]  is  allowed  without 
restriction  tmder  this  subpart. 

(b)  Protected  areas— (1)  Prohibited 
movement  The  following  regulated 
articles  are  prohibited  from  moving 
interstate  into  or  through  any  protected 
area: 

(i)  All  Berberis  seedlings  and  plants  of 
less  than  2  years'  growth,  and  rust- 
susceptible  Berberis  plants,  seeds, 
fruits,  and  other  plant  parts  capable  of 
propagation. 

(ii)  Rust-susceptible  Mahoberberis 
and  Mahonia  plants,  seedlings,  seeds, 
fruits,  and  other  plant  parts  capable  of 
propagation. 

(2)  Restricted  movement  The 
following  regidated  articles  may  be 
moved  interstate  into  or  through  a 
protected  area  with  a  certificate  issued 
and  attached  in  accordance  with 
SS  301.38-5  and  301.38-7  of  this  subpart 

(!)  Plants  of  at  least  two  years'  growth, 
seeds,  fruits,  and  other  plant  parts 
capable  of  propagation  of  the  genus 
Berberis  that  are  designated  as  rust- 
resistant  in  §  301.38-2(b)  of  this  subpart 

(ii)  Plants,  seedlings,  seeds,  fruits,  and 
other  plant  parts  capable  of  propagation 
of  the  genera  Mahoberberis  and 
Mahonia  that  are  designated  as  rust- 
resistant  in  S  301.38-2(c)  of  this  subpart 


(c)  An  inspector  may  issue  a  limited 
permit  to  cdlow  a  regulated  article  not 
eligible  for  certication  under  S  301.38- 
4(bJ(2]  to  move  interstate  into  or  through 
a  protected  area  to  a  specified 
destination  that  is  stated  in  the  permit 
and  is  outside  die  protected  area,  if  the 
requirements  of  all  other  applicable 
federal  domestic  plant  quarantines  are 
met  A  regulated  article  moved 
hiterstate  under  a  limited  permit  must 
be  placed  in  a  closed  sealed  container 
that  prevents  unauthorized  removal  of 
the  regulated  article,  and  that  remains 
sealed  until  the  regulated  article  reaches 
the  final  destination  stated  in  die  permit 
At  the  final  destination,  die  sealed 
container  must  be  opened  only  in  the 
presence  of  an  inspector  or  with  the 
authorization  of  an  inspector  obtained 
expressly  for  that  shipment. 

(d)  The  United  States  Department  of 
Agricidture  may  move  any  regulated 
article  interstate  into  or  throi^  a 
protected  area  in  accordance  with  the 
conditions  determined  necessary  to 
prevent  the  introduction  or  spread  of 
black  stem  rust  in  protected  areas,  as 
specified  in  a  Departmental  permit 
issued  for  this  purpose. 

§301.38-5   AaaamMy  and  inspection  of 
regulated  artlcies:  lesuanee  and 
cancellation  of  CI  Uflcat—. 

(a)  Any  person,  other  than  a  person 
authorized  to  issue  certificates  under 
paragraph  (cj  of  this  section,  who 
desires  to  move  interstate  a  regulated 
article  that  must  be  accompanied  by  a 
certificate  under  §  301.38-4(b].  shall  as 
far  in  advance  of  the  desired  interstate 
movement  as  possible  (and  no  less  than 
48  hours  before  the  desired  interstate 
movement],  request  an  inspector  *  to 
issue  a  certificate.  To  expedite  the 
issuance  of  a  certificate,  an  inspector 
may  direct  that  the  regulated  articles  be 
assembled  in  a  maimer  that  facihtates 
inspection. 

(b)  An  inspector  '  may  issue  a 
certificate  for  the  interstate  movement 
of  a  regulated  article  if  he  or  she: 

[1]  Determines,  upon  examination, 
that  the  regulated  airticle  may  be  moved 
interstate  in  accordance  with  S  301.38-4; 
and 

(2]  Determines  that  the  regulated 
article  may  be  moved  interestate  in 
accordance  with  all  other  federal 


*  Service*  of  an  inspector  may  be  requested  by 
contacting  a  local  APHIS  office  (Usted  in  telephone 
directories  under  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  Plant  Protection  and 
Quarantine)  The  addresses  and  telephone  numbers 
of  local  office*  may  alao  be  obtained  by  writing  to 
the  Admmistrator,  c/o  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA.  Room  861.  Federal 
Building.  6505  Belcrest  Road.  Hyattoville.  Maryland 
20782. 
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domestic  plant  quarantines  and 
regulations  applicable  to  the  regulated 
article. 

(c)  Certificates  for  interstate 
movement  of  regulated  articles  may  be 
issued  by  an  inspector  ■  to  a  person 
operating  under  a  compliance  agreement 
for  use  with  subsequent  shipments  of 
regulated  articles  to  facilitate  their 
movement.  A  person  operating  under  a 
compliance  agreement  must  make  the 
determinations  set  forth  in  paragraph  (b) 
of  this  section  before  shipping  any 
regulated  articles. 

(d)  Any  certificate  that  has  been 
issued  may  be  withdrawn  by  an 
inspector,  orally  or  in  writing,  if  he  or 
she  determines  that  the  holder  of  the 
certificate  has  not  complied  with  the 
conditions  of  this  subpart  for  the  use  of 
the  certificate.  If  the  withdrawal  is  oral, 
the  inspector  will  confirm  the 
withdrawal  and  the  reasons  for  the 
writhdrawal.  in  writing,  within  20  days  of 
oral  notification  of  the  withdrawal.  Any 
person  whose  certificate  has  been 
withdrawn  may  appeal  the  decision,  in 
writing  within  10  days  after  receiving 
written  notification  of  the  withdrawal. 
The  appeal  must  state  all  of  the  facts 
and  reasons  upon  which  the  person 
relies  to  show  that  the  certificate  was 
wrongfiilly  withdrawn.  A  hearing  will  be 
held  to  resolve  any  conflict  as  to  any 
material  fact  An  appeal  shall  be 
granted  or  denied,  in  writing,  as 
promptly  as  circumstances  allow,  and 
the  reasons  for  the  decision  shall  be 
stated.  In  a  non-protected  area,  appeal 
shall  be  made  to  the  Administrator.  The 
Administrator  shall  adopt  rules  of 
practice  for  the  hearing.  The  certificate 
will  remain  withdrawn  pending  decision 
of  the  appeal. 

S301.3S-e   Comptonca  agr— mente  and 


(a)  Any  state  that  is  a  protected  area 
or  that  encompasses  a  protected  area 
may  enter  into  a  written  compliance 
agreement  with  any  person  who  grows 
or  handles  regulated  articles  in  the 
protected  area,  or  moves  interstate 
regulated  articles  fi'om  the  protected 
area,  under  which  that  person  agrees  to 
comply  with  this  subpart,  to  provide 
inspectors  with  information  concerning 
the  source  of  any  regulated  articles 
acquired  each  year,  and  to  prevent  the 
unauthorized  use  of  certificates  issued 
or  future  use  under  the  compliance 
agreement.* 


(b)  A  compUance  agreement  may  be 
cancelled  by  an  inspector,  orally  or  in 
writing,  whenever  he  or  she  determines 
that  the  person  who  has  entered  into  the 
compliance  agreement  has  failed  to 
comply  with  the  agreement  or  this 
subpart.  If  the  cancellation  is  oral,  the 
cancellation  and  the  reasons  for  the 
cancellation  will  be  confirmed,  in 
writing,  within  20  days  of  oral 
notification  of  the  cancellation.  Any 
person  whose  compliance  agreement 
has  been  cancelled  may  appeal  the 
decision,  in  writing,  within  10  days  after 
receiving  written  notification  of  the 
cancellation.  The  appeal  must  state  all 
of  the  facts  and  reasons  upon  which  the 
person  relies  to  show  that  the 
compliance  agreement  was  wrongfully 
cancelled.  A  hearing  will  be  held  to 
resolve  any  conflict  as  to  any  material 
fact.  An  appeal  shall  be  granted  or 
denied,  in  writing,  as  promptly  as 
circumstances  allow,  and  the  reasons 
for  the  decision  shall  be  stated.  In  a  non- 
protected area,  appeal  shall  be  made  to 
the  Administrator.  The  Administrator 
shall  adopt  rules  of  practice  for  the 
hearing.  The  compliance  agreement  will 
remain  cancelled  pending  decision  of 
the  appeal. 

S301.3S-7    Attachment  and  disposition  of 
cartiflcatM. 

(a)  The  certificate  required  for  the 
interstate  movement  of  a  regulated 
article  must,  at  all  times  during  the 
interstate  movement,  be  attached  to  the 
outside  of  the  container  containing  the 
regulated  article  except  as  follows: 

(1)  The  certificate  may  be  attached  to 
the  regulated  article  itself  if  it  is  not  in 
container;  or 

(2)  The  certificate  may  be  attached  to 
the  accompanying  waybill  or  other 
shipping  document  if  the  regulated 
acticle  is  identified  and  described  on  the 
certificate  or  waybill 

(b)  The  carrier  must  furnish  the 
certificate  to  the  conaignee  at  the 
destination  of  the  regulated  article. 

§  301.38-8    Costs  and  ctwrgas. 

The  services  of  an  inspector  *  during 
normal  business  hours,  Monday  through 
Friday,  8  a.m.  to  4:30  p.m.,  will  be 
furnished  %vithout  cost  of  persons 
requiring  the  services.  The  United  States 
Department  of  Agrioulture  will  not  be 


Done  in  Washington,  DC.  this  7th  day  of 
August  1989.  1 

James  W.  Glosser.  I 

Administrator,  Animal  andPktnt  Health 
Inspection  Service. 
(FR  Doc.  89-18734  Filed  8-9-89;  8:45  am) 

BIUJNO  CODE  I410-S4-H 


*  In  noD-tmtectad  arau,  compliance  agreements 
may  be  anwifad  by  contacting  a  hical  office  of  the 
Animal  and  Plant  Health  Inspection  Service 
(APHISl.  Plant  Protectian  and  Quarantine,  or  by 
wrtlting  to  the  Administrator,  c/o  Domestic  and 
aneigency  Operations  Suff.  PPQ.  APHIS.  USDA 


responsible  for  any 
charges. 


other  costs  or 


Agricultural  Marketing  Service 
7  CFR  Part  917 


Room  646,  Federal  Building,  6505  Belcrest  Road. 
Hyattsville.  Maryland  20^2. 


[Docket  No.  FV-89-0791 

Fresh  Pears,  Phims  and  Peaches 
Grown  In  California;  Modification  of 
Grade  Requirements  for  Pears  for  the 
1989  Season 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments.  

summary:  This  interim  final  rule  relaxes 
grade  requirements  for  oiiganically 
grown  Bartlett  or  Max-Rad  (Max-Red 
Bartlett  and  Red  Bartlett)  pears 
(produced  without  application  of 
synthetically  compoimded  fertilizers, 
pesticides  and  growth  regulators)  grown 
in  California,  for  the  1989  season. 
Shipments  of  organically  grown  pears  of 
these  varieties  would  be  required  to 
grade  at  least  U.S.  Combination  grade, 
with  at  least  50  percent,  by  count, 
grading  U.S.  No.  1  and  the  balance  of 
each  lot  grading  at  least  U.S.  No.  2.  The 
committee  believes  that  a  limited 
market  exists  for  organically  grown 
pears,  and  that  handlers  should  be  given 
the  opportunity  to  meet  the  needs  of  the 
market.  Non-organically  grown  pears 
must  continue  to  grade  at  least  U.S. 
Combination  with  not  less  than  80 
percent,  by  count,  of  the  pears  grading 
at  least  U.S.  No.  1,  with  the  balance  of 
the  fruit  grading  at  least  U.S.  No.  2. 
DATES:  This  interim  final  rule  becomes 
effective  August  4. 1989  and  specifies 
less  restrictive  grade  requirements  for 
organically  grown  Bartlett  or  Max-Red 
(Max-Red  Bartlett  or  Red  Bartlett)  pears 
shipped  during  the  1989  season. 
Comments  received  by  September  3, 
1989  will  be  considered  prior  to  issuance 
of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  interim  final  rule. 
Comments  should  be  sent  to:  Docket 
Clerk,  U.S.  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Fruit 
and  Vegetable  Division,  P.O.  Box  96456, 
Room  2525-S,  Washington.  DC  20090- 
6456.  Three  copies  of  all  material  should 
be  submitted  and  will  be  available  for 
public  inspection  in  the  office  of  the 
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Docket  Clerk  during  regular  business 
hours.  The  comments  E^uld  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register. 

FOR  FURTHER  INfORMATKM  CONTACT 
George  Kelhart,  Marketing  Order 
Administration  Branch.  F&V,  AMS,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone:  (202)  475- 
5464. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Agreement  and  Marketing 
Order  No.  917  (7  CFR  Part  917) 
regulating  the  handling  of  fresh  pears, 
plums  and  peaches  grown  in  California. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 
This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non- 
major"  rule  imder  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  45  handlers 
of  pears  subject  to  regulation  under  the 
pear,  pltms  and  peach  marketing  order  (7 
CFR  Part  917).  and  there  are 
approximately  300  producers  of  pears  in 
the  regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.2)  as  those  having  gross 
annual  revenue*  for  the  last  three  years 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  majority  of 
handlers  and  producers  of  California 
pears  may  be  classified  as  small 
entities. 

Shipments  of  California  pears  are 
regulated  by  grade,  size  and  pack  under 
Pear  Regulation  12  (7  CFR  917.461). 
Because  these  regulations  do  not  change 
substantially  fit>m  season  to  season, 
they  have  been  issued  on  a  continuing 


basis,  subject  to  amendment, 
modification  or  suspension  as  may  be 
reconunended  by  the  Pear  Commodity 
Committee  (committee)  and  approved 
by  the  Secretary. 

Fresh  Cahfomia  pears  shipped  diuing 
the  1988  season  totalled  approximately 
127.4  million  pounds.  The  packinghouse 
door  value  of  the  pears  in  1988  was 
approximately  $20.2  million. 

This  interim  final  rule  is  based  upon  a 
unanimous  recommendation  of  the 
committee  and  other  available 
infonnation.  Recent  constuner  interest  in 
"natural"  or  "organic"  foods  offers  a 
potentially  viable  new  market  for  pear 
producers — one  which  the  committee 
would  like  to  meet  This  action  would 
provide  additional  opportimities  for 
producers  to  utilize  organic  cultural 
practices  to  meet  consumer  demand  in 
these  markets. 

For  the  purposes  of  this  rulemaking 
action,  "organically  grown"  pears 
should  be  defined  as  pears  which  are 
produced,  harvested,  distributed,  stored, 
processed  and  packaged  without  the 
application  of  synthetically  compounded 
fertihzers.  pesticides  or  growth 
regulators.  No  synthetically 
compounded  fertilizers,  pesticides  or 
growth  regulators  shall  be  applied  by 
the  grower  to  the  orchard  in  which  the 
pears  are  grown  for  12  months  prior  to 
the  appearance  of  flower  buds  and 
throu^out  the  entire  growing  and 
harvest  aeason  for  pears.  This  definition 
is  consistent  with  apphcable  provisions 
of  the  term  "organically  grown"  as 
defined  m  section  265e9.11(a)  (1)  and  (2) 
of  the  California  Health  and  Safety 
Code,  as  enacted  by  the  California 
Organic  Food  Act  of  1979.  as  amended. 
Currently,  as  specified  in  paragraph 
(a)(1)  of  §  917.461.  no  handler  is 
permitted  to  ship  any  package  or 
container  of  Bartlett  or  Max-Red  (Max- 
Red  Bartlett  or  Red  Bartlett)  pears 
imless  the  pears  grade  at  least  U.S. 
Combination  with  no  less  than  80 
percent,  by  count,  of  the  pears  grading 
at  least  U.S.  No.  1.  Organically  grown 
pears  usually  have  more  russetting  and 
other  appearance  defects  than  non- 
organically  produced  fruit.  Hence,  it  is 
difficult  for  organically  produced  fruit  to 
meet  the  current  requirements.  This 
interim  final  rule  permits  the  shipment 
of  organically  grown  pears,  during  the 
1989  season,  grading  at  least  U.S. 
Combination  with  no  less  than  50 
percent,  by  count.  U.S.  No.  1  pears  and 
the  balance  of  the  pears  must  grade  at 
least  U.S.  No.  2  quality.  The  relaxation 
will  permit  the  shipment  of  fruit  with 
more  appearance  defects  and  enable  all 
handlers  of  organically  :grown  pears  to 
meet  the  needs  of  their  buyers.  Such 
defects  do  not  affect  the  eating  quality 


of  the  fruit.  Size,  container  and  pack 
requirements  as  specified  in  paragraphs 
(a)(2)  through  (aK6)  of  1 917.461  would 
apply  to  sudi  organically  grown  pears. 

Field  officers  of  the  committee  will 
closely  monitor  the  packing  of 
organically  grown  pears  during  the  1989 
season.  Handlers  who  intend  to  ship 
organic  pears  in  accordance  with  these 
relaxed  grade  requirements  shall 
provide,  upon  the  request  of  the 
Committee,  with  the  approval  of  the 
Secretary,  information  indicating  that 
the  pears  were  grown  in  accordance 
with  the  provisions  of  %  917.461(b)(5). 
The  committee,  with  the  approval  of  the 
Secretary,  has  the  authority  to  require 
handlers  to  furnish  information  as  may 
be  necessary  to  perform  its  duties  imder 
the  marketing  order.  Most  producers  of 
organic  fruit  in  the  production  area  are 
members  of  associations  that  certify 
that  produce  is  grown  without  the  aid  of 
synthetically  compounded  fertilizers, 
pesticides  or  growth  regulators. 
Additionally,  the  California  Department 
of  Food  and  Agriculture  (CDFA) 
currently  requires  that  all  agricultural 
producers  register  their  chemical  use. 

This  marketing  experiment  is  in  place 
for  the  1989  season  only.  The  committee 
will  meet  to  discuss  the  grade  relaxation 
experiment,  and  whether  to  recommend 
that  the  relaxed  standards  for  organic 
pears  be  continued  in  subsequent 
seasons. 

This  interim  final  rule  will  allow 
producers  of  organically  grown  pears  to 
market  a  larger  portion  of  their 
production.  Without  grade  relaxation, 
an  estimated  1,500  packages  would  be 
shipped  under  current  regulations.  With 
the  grade  relaxation  specified  in  this 
interim  final  rule,  approximately  3.000 
packages  of  organic  pears  are  expected 
to  be  shipped.  This  amount  represents 
an  estimated  one  tenth  of  one  percent  of 
the  entire  California  pear  market.  The 
relatively  small  increase  in  appearance 
defects  and  number  of  packages  shipped 
are  not  expected  to  adversely  effect 
market  conditions  for  non-organically 
grown  pears,  particularly  since  organic 
fruit  is  normally  sold  in  specialty 
markets.  Further,  information  obtained 
on  the  marketing  of  organically  grown 
pears  during  the  1989  shipping  season 
would  be  used  for  evaluating  the 
desirabiUty  of  authorizing  such 
shipments  on  a  continuing  basis. 

This  action  also  deletes  obsolete 
wording  from  the  introductory  text  of 
§  917.461.  Provisions  are  also  added  to 
paragraph  (b)  of  %  917.461  defining 
"organic  pears"  and  indicating  that 
"U.S.  No.  2"  means  die  same  as  defined 
in  the  United  States  Standards  for 


32796        Federal  Register  /  Vol.  54.  No.  153  /  Thursday.  August  10,  1989  /  Rules  and  Regulations 


Summer  and  Fall  Pears  (7  CFR  51.1260- 
51.1280). 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  interim  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  ntmiber  of  small  entities. 

After  consideration  of  all  relevant 
information  presented,  including  the 
committee's  recommendation,  and  other 
information,  it  is  found  that  the 
modification  of  the  grade  requirements, 
as  hereinafter  set  forth,  wiU  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C  553,  it  is  also 
found  and  determined  that,  upon  good 
cause,  it  is  impracticable,  unnecessary 
and  contrary  to  the  public  interest  to 
give  notice  prior  to  putting  this  rule  into 
effect  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1) 
Shipments  of  1988  organically  grown 
CaUfomia  pears  are  expected  to  begin 
around  August  5, 1989;  (2)  this  action 
relaxes  grade  requirements  by  allowing 
shipments  of  such  organically  grown 
pears  with  at  least  50  percent  U.S.  No.  1 
Grade  and  the  remainder  of  the  package 
containing  U.S.  No.  2  Grade  pears;  (3) 
handlers  are  aware  of  this  action 
discussed  at  a  public  meeting  and  need 
no  adcUtional  time  to  operate  under  the 
relaxed  requirements;  and  (4)  no  useful 
purpose  would  be  served  by  delaying 
the  effective  date  of  the  relaxed 
requirements. 

The  committee's  recommendation, 
and  all  written  comments  timely 
received  in  response  to  this  publication 
will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

list  of  Subjects  in  7  CFR  Part  917 

Marketing  agreement  and  order. 
Pears,  Plums  and  Peaches,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  917  is  amended  as 
follows: 

NolK  This  action  will  appear  in  the  Code  of 
Federal  Regulations. 

PART  917— FRESH  PEARS,  PLUMS 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 4S  Stat.  31,  as 
amended:  7  U.S.C.  601-674. 

2.  Section  917.461  is  amended  by 
revising  the  introductory  text  of  (a) 
paragraphs  (a)(1)  and  (b)(3),  and  by 
adding  paragraph  (b)(5)  to  read  as 
follows: 


9917.461    Pear  Regu(ilk>n12. 

(a)  No  handler  shall  ship: 

(1)  Bartlett  or  Max-Red  (Max-Red 
Bartlett,  Red  Bartlett)  varieties  of  pears 
which  do  not  grade  at  least  U.S. 
Combination  with  not  less  than  80 
percent,  by  count,  of  the  pears  grading 
at  least  U.S.  No.  1:  Provided,  That  for 
the  1989  crop  year,  no  handler  shall  ship 
organic  pears  of  these  varieties  unless 
they  grade  at  least  U.B.  Combination 
with  not  less  than  50  percent,  by  coimt, 
grading  at  least  U.S.  No.  1  and  the 
remainder  grading  at  least  U.S.  No.  2. 
Handlers  who  intend  to  ship  organic 
pears  in  accordance  with  this  paragraph 
shall  provide,  upon  request  of  the 
committee,  with  the  ^proval  of  the 
Secretary,  information  to  indicate  that 
the  pears  were  grown  in  accordance 
with  the  provisions  of  paragraph  (b](5] 
of  this  section. 

•  *  *  •  4 

(b)  •  •  • 

(3)  "U.S.  No.  1",  "as.  No.  2",  "U.S. 
Combination",  and  "Standard  Pack" 
means  the  same  b?  dafined  in  the  United 
States  Standards  for  Summer  and  Fall 
Pears  (7  CFR  51.1260  to  51.12801. 
•        •        •        *        * 

(5)  "Organic  pears"  means  pears 
which  are  produced,  harvested, 
distributed,  stored,  processed  and 
packaged  without  application  of 
synthetically  compounded  fertilizers, 
pesticides,  or  growth  regulators.  In 
addition,  no  synthetically  compounded 
fertilizers,  pesticides,  or  growth 
regulators  shall  be  applied  by  the 
grower  to  the  field  or  area  in  which  the 
pears  are  grown  for  12  months  prior  to 
the  appearance  of  flower  buds  and 
throughout  the  entire  growing  and 
harvest  season  for  pears. 

Dated:  August  4. 1989. 

WUliam  J.  Doyle, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  89-18665  Filed  8-9-69:  8:45  am] 

MLUNG  CODE  3410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-NM-55-AD;  Amdt  39-6294] 

Airworthiness  Directives:  British 
Aerospace  Model  BAe/DH/BH/HS  125 
Series  Airplanes  Eqetpped  Witti 
Garrett  TFE731Engfeftes 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  BAe/DH/BH/HS  125  series 
airplanes  equipped  with  Garrett  TFE731 
engines,  which  requires  inspection  and 
additional  insulation  of  certain  electrical 
contactor  bodies.  This  amendment  is 
prompted  by  a  report  of  an  electrical 
overheat  due  to  a  battery  shorting  to 
ground  through  the  electrical  contactors. 
This  condition,  if  not  corrected,  could 
lead  to  grotmding  of  the  contractors  and 
possible  electrical  fire. 
EFFECTIVE  DATE:  September  15, 1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  PLC,  Librarian  for 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  nay  be 
examined  at  the  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  Seattle,  Washington,  or  the 
Seattie  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattie, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address:  FAA,  Northwest 
Moimtain  Region,  17900  Pacific  Highway 
South,  C-68g66.  Seattie,  Washington 
98168. 

8UPPl£MENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive  applicable  to 
certrain  British  Aerospace  Model  BAe/ 
DH/BH/HS 123  series  airplanes 
equipped  with  Garrett  TFE731  engines, 
which  requires  inspection  and 
additional  insulation  of  certain  electrical 
contactor  bodies,  was  published  in  the 
Federal  Register  on  May  9, 1989  (54  FR 
19907). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  supported  the  rule, 
but  one  commenter  (the  manufacturer) 
suggested  that  paragraph  B.  be  changed 
to  include  Hartman  contactors.  Part 
Numbers  A848KHS  and  A848KSS.  as 
parts  which  should  not  be  installed 
unless  modified  in  accordance  with  the 
service  bulletin.  The  FAA  concurs  and 
has  added  those  part  nuoibers  to 
paragraph  B.  of  the  final  rule.  The  FAA 
has  determined  that  this  change  will  not 
increase  the  economic  burden  on  any 
operator,  nor  will  it  increase  the  scope 
of  die  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
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above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  above. 

It  is  estimated  that  285  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  3 
manhours  per  air^ane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour.  The 
required  parts  will  be  provided  by  the 
manufacturer  at  no  charge.  Based  on 
these  figiu-es,  the  total  cost  impact  of 
this  AD  to  U.S.  operators  is  estunated  to 
be  $34,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  &e 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  suSicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979)  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket. 

List  of  Subjects  m  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  purauast  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviatton  A&ninistration 
amends  Part  39  ol  file  Federal  Aviation 
Regulations  as  follows: 


PART  3»-{AMENDE0) 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authocity?49U.5.C.  1354(a},  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Psb.  L.  97-449, 
lanuary  12, 1983);  and  14  CFR  11.89. 

§39.13    [fmrnmamOl 

2.  Section  39.13  is  amended  by  addmg 
the  following  new  airworthiness 
directive: 


British  AerospM*  PAE),  PLC-  Applies  to 
Model  BAe/DH/BH/HS  123  acriM 
airplanes  equipped  with  GarteU  TFE731 
engines,  certificated  in  any  category. 
Compliance  is  required  as  indicated, 
aniess  pccTioaaly  iccompjirtud. 
To  prcvcal  an  elccftical  flic  cauaed  by 

grouiudhig  of  certaiD  electrical  contacton, 

accompli  Ae  following: 

A.  Within  120  days  after  tfie  eHective  date 
of  this  AD,  insftect  and  modify  Hartman 
electrical  contactor  components,  in 
accordance  wrth  paragraph  2.A  of  Britisli 
Aerospace  Service  BuUetin  24-268-3223A&B, 
Rension  2,  dated  February  28, 1989. 

B.  After  tiie  effective  date  of  Uob  AD, 
Hartman  contacton  baving  Part  Numbers 
A84BMASv  A848KHS,  or  A«48iCSS  shaU  not 
be  installed  on  any  airplane  unless  modified 
in  accordance  with  paragraph  2.B.  of  British 
Aerospace  Service  Bulletin  24<-2B8-3223A&B, 
Revision  2.  dated  February  28, 1989. 

C.  An  alternate  means  of  compliance  or 
adjustnent  of  the  compbance  time,  which 
provides  aa  accqitaUe  level  of  safety,  may 
be  used  when  approved  by  tiw  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  wiH  either  concnr  or 
comraent  and  then  send  it  to  the  Manager, 
Stondardiufion  Branch,  ANM-113. 

D.  Speci&l  ffight  pomits  may  be  isaaed  in 
accordance  wiUi  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC, 
Librarian  tot  Service  Bulletins,  P.O.  Box 
17414,  Didles  International  Airport, 
Wa^iington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Motmtain  Region,  17900 
Pacific  Hi^way  Strath.  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  becomes  effective 
September  15, 1989. 

Issned  in  Seattle,  Washington,  on  August  1, 
1989. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  88-18712  Filed  8-9-89:  8:45  am) 

BiLLWO  COOE  4910-13-41 


14  CFR  Part  71 

[AirapMe  DodtM  No.  89-ASO-27] 

Amendment  to  Control  Zone,  Miami, 
PL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 


SUMfMRV:  TU*  cmendneBt  to  the 
Miani.  FL,  ContTal  Zone  adds  as  anhral 
area  extensKat  The  cxteasion  will 
provide  additioiial  contoiUed  auipece 
for  protection  of  fasstnaaenl  Fligte  Rolet 
(IFR)  aircraft  executing  a  Nondirectional 
Radio  Beacon  (NDB)  Standard 
Instrument  Approach  Procedure  (SlAP) 
to  Runway  9L  at  the  Miami  International 
Airport  based  oa  the  Cook  NDB. 

EFFECTIVE  DATE:  0901  nXc  Scpteadwr 
21, 1989. 

FOR  FURTHER  INFORMATKM  CONTACT: 

lames  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Federal  Aviation 
Adniiustratioa  P.O.  Box  20636,  AUanta, 
Georgia  30320;  tdefdnne:  (404)  763-7M& 

SUPPLEMEKTARV  INFORMATION: 

History 

On  June  28, 1989,  die  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  to  amend 
tiie  Miami,  FL,  Control  Zone  (54  FR 
27184).  This  amendment  would  add  an 
arrival  area  extension  to  provide 
controlled  airspace  for  protection  of  IFR 
aircraft  executing  an  NDB  SIAP  planned 
for  Runway  9L  at  the  Miami 
International  Airport  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  This 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  740a6E  dated  January  3. 
1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  adds  an 
arrival  area  extension  to  the  Miami, 
Florida,  Control  Zone.  This  action  will 
provide  additional  controlled  airspace 
for  protection  of  IFR  aircraft  executing  a 
new  NDB  Runway  9L  Standard 
Instrument  Approach  Procedure  to  the 
Miami  International  Airport  based  on 
the  Cook  NDB. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  establisbed 
body  of  tedmical  regulations  for  which 
frequent  and  roatine  nnendments  are 
necessary  to  keep  them  operationaUy 
current  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Rcgidatory  PoUdes  and  Procedares  (44 
FR  11034:  febrasry  28, 1999);  and  (3) 
does  not  warrant  pvcparattoD  of  a 
ngaiaiatf  evakuttnn  as  the  anticipated 
impact  is  so  mminaL  Since  tius  is  a 
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routine  matter  that  will  not  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71-OESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AutlKwity:  49  U.S.C  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g)  (Rev. 
Pub.  L  97-44a  January  12. 1983);  14  CFR 
11.09. 

§71.171    [Anwncted] 

2.  Section  71.171  is  amended  as 
follows: 

Miami,  FL    [Amended] 

Following  the  phrase.  "*  •  *  Miami 
International  Airport  (Latitude  25*47'34'  N; 
Longitude  a0*17'10'  W)";  insert  the  phrase, 
"within  2.5  miles  each  side  of  the  287*  bearing 
from  the  Cook  NDB.  extending  from  the  6- 
mile  radius  area  to  4  miles  west  of  the  NDB." 

Issued  in  East  Point,  Georgia,  on  July  25, 
1989. 

DooCass, 

Acting  Manager.  Air  Traffic  Division, 
Southern  Region. 

[FR  Do&  8»-18718  FUed  8-9-89;  8:45  am] 
■NJJNQ  CODE  «10-1S-4I 


14  CFR  Part  71 

[AirapMC  Docket  Na  89-ASO-261 

Amandmant  to  TranaMon  Araa, 
Orlando,  FL 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnON:  Final  rule. 

summary:  This  amendment  to  the 
Orlando,  FL,  Transition  Area  adds  an 
arrival  area  extension  northeast  of  the 
Orlando  Executive  Airport  This  action 
is  necessary  to  provide  airspace 
protection  for  instrument  flight  rules 
(IFR)  aircraft  executing  the  instrument 
landing  system  (ILS)  Runway  25 
localizer  approach.  This  procedure  is 
being  modified  in  order  to  accommodate 
a  new  ILS  standard  instrument  approach 


procedure  (SIAP)  at  Orlando 
International  Airport. 

EFFECTIVE  DATE:  0901  u.t.c.  September 

21. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  G.  Walters.  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.Ol  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INRORMATION: 

History 

On  June  19, 1989.  the  FAA  proposed  to 
amend  Part  71  of  tht  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  amend 
the  Transition  Area,  Orlando.  FL  (54  FR 
25730).  This  action  would  add  an  arrival 
area  extension  northeast  of  the  Orlando 
Executive  Airport  to  provide  airspace 
protection  for  IFR  aircraft  executing  the 
ILS  Runway  25  localizer  approach. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
repubhshed  in  FAA  Handbook  7400.6E 
dated  January  3. 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Reigulations  amends 
the  Orlando,  FL,  Transition  Area  by 
adding  an  arrival  area  extension 
northeast  of  the  Orlando  Executive 
Airport.  This  action  is  necessary  to 
provide  airspace  protection  for  IFR 
aircraft  executing  the  ILS  Runway  25 
localizer  approach.  This  procedure  is 
being  modified  in  order  to  accommodate 
a  new  ILS  SL\P  at  Orlando  International 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  nile  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134|(a],  1354(a],  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pubhc  Law  97-449,  January  12, 
1983):  14  CFR  11.69. 

{71.181    [Amended]      | 

2.  §  71.181  is  amended  as  follows: 
Orlando,  FL    [Amended) 

Following  the  phrase  in  the  existing 
description  which  states,  "  *  *  14  miles 
northwest  of  the  VORTAG;"  add  the 
following:  "within  five  miles  each  side  of  the 
ILS  localizer  northeast  course  extending  from 
the  8.5-mile  radius  area  to  19  miles  northeast 
of  the  airport;". 

Issued  in  East  Point,  Georgia,  on  July  28, 
1989. 
Don  Cass,  • 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  89-18720  Filed  8-»-e9,  8:45  am) 

NLLIMQ  CODE  4t10-1»4l 


14  CFR  Part  71 


[Airspace  Docket  No.  89-ASO-23] 

Revision  of  Transition  Arsa, 
Swainsboro,  GA 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  revises  the 
Swainsboro.  GA.  transition  area.  The 
Swainsboro  very  high  frequency 
omnidirectional  range  station  (VOR)  is 
planned  to  be  deconunissioned,  thus, 
eliminating  the  need  fof  the  existing 
arrival  area  extension  based  on  the 
VOR.  A  new  standard  instrument 
approach  procedure  (SIAP)  has  been 
developed  predicated  on  the  Emanuel 
County  nondirectional  radio  beacon 
(NDB).  This  revision  increases  the 
radius  of  the  transition  area  to  provide 
additional  airspace  protection  for 
instrument  flight  rules  (IFR)  aircraft 
executing  the  new  NDB  SIAP  plus 
existing  IFR  aeronautical  operations. 
Also,  a  minor  correctioa  is  made  to  the 
geographic  position  coordinates  of  the 
Emanuel  County  Airport. 
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EFFECTIVE  DATE:  0901  u.t.c.  September 

21. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

James  G.  Walters.  Airspace  Section. 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 
Administration.  P.O.  Box  20636.  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPUEMENTARV  INFORMATION: 

History 

On  June  9, 1989,  the  FAA  proposed  to 
amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  revise 
the  Swainsboro.  GA,  transition  area  (54 
FR  24714).  The  Swainsboro  VOR  is 
planned  to  be  decommissioned,  thus, 
eliminating  the  need  for  the  existing 
arrival  area  extension  based  on  the 
VOR.  A  new  SIAP  has  been  developed 
predicated  on  the  Emanuel  Coimty  NDB. 
This  revision  would  increase  the  radius 
of  the  transition  area  to  provide 
additional  airspace  protection  for  IFR 
aircraft  executing  the  new  NDB  SIAP 
plus  existing  IFR  aeronautical 
operations.  Also,  a  minor  correction 
would  be  made  to  the  geographic 
position  coordinates  of  the  Emanuel 
County  Airport.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Swainsboro.  GA,  fransition  area  by 
eliminating  an  arrival  area  extension 
based  on  the  Swainsboro  VOR.  The 
transition  area  radius  has  been 
increased  to  accommodate  IFR 
aeronautical  operations  including 
aircraft  executing  a  new  SIAP  based  on 
the  NDB.  Also,  a  minor  correction  has 
been  made  to  the  geograpahic  position 
coordinates  of  the  Emanuel  Coimty 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedin-es  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 


is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  Safety,  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AudMxity:  49  U.S.C.  1348(a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449.  January  12, 1983);  14 
CFR  11.89. 

171.181    [AmendMl] 

2.  S  71.181  is  amended  as  follows: 
Swaintboro,  GA    [Revised) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.5-mile 
radius  of  the  Emanuel  Coimty  Airport 
(latitude  32'36'27'  N,  longitude  82'22'05'  W). 

Issued  in  East  Point,  Georgia,  on  July  25, 
1989. 

Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  89-18717  Filed  8-9-89: 8:45  am) 
HLUm  CODE  4t10-1*-ll 

14  CFR  Part  71 

[Airspace  Docket  No.  89-AWP-3] 

EatalHishment  of  Transition  Areas, 
Lovelock.  NV 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  correcting 
errors  that  appeared  in  the  Federal 
Register  on  June  28, 1989.  (54  FR  27158. 
27159).  The  errors  were  discovered  in 
the  description  of  the  Lovelock 
VORTAC  radial  (true)  on  which  the 
instrument  approach  is  predicated.  Also, 
errors  were  discovered  in  the  latitude/ 
longitude  description  of  fransition  areas 
southeast  of  Derby  Field,  Lovelock,  NV. 
This  action  corrects  those  errors. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jon  L  Semanek,  Airspace  and 
Procedures  Speciahst,  Airspace  and 
Procedures  Branch.  AWP-530.  Air 
Traffic  Division.  Western-Pacific 


Region,  Federal  Aviation 
Adminisfration,  15000  Aviation 
Boulevard,  Lawndale.  California  90261. 
telephone  (213)  297-0433. 

1 71.181    [CorrMtMi] 

1.  §  71.181  is  amended  as  follows: 

Lovelock.  NV    [CorrectadJ 

On  page  271S9,  in  the  first  column,  in 
1 71.181,  under  Lovelock.  NV  (NEW),  in  the 
third  line.  "40*04'05"  N.,  long.  118'33'42"  W." 
should  read  "40*03'Se"  N.,  long.  118*33'S1" 
W."  In  the  fifth  line,  (317T]  should  read 
(349T).  In  the  sixth  and  sevendi  lines, 
"extending  to  12  miles  north  Lovelock 
VORTAC  should  read  "extending  from  the  S 
mile  radius  area  to  12  miles  north  of  Lovelock 
VORTAC  In  the  ninth  line.  "40*3r.OO"  N." 
should  read  "40*3r30"  N."  In  the  thirteenth 
line  "118*22'00"  W."  should  read  "118*22'30" 
W."  In  the  fifteenth  line,  "40*0530"  N^  long. 
118*2r00"  W."  should  read  "40*05'05"  N.. 
long.  118*2800"  W."  In  the  eighteenth  line, 
"40°01'00"  N.,  long.  118*28'00"  W."  should 
read  "40*0000"  N.,  long.  118*30'30"  W." 

Issued  in  Los  Angeles,  CA.  on  July  28. 1960. 
Merle  D.  Cluia. 

Asst.  Manager,  Air  Traffic  Division,  Western- 
Pacific  Region. 

[FR  Doc.  89-18715  Filed  8-9-89;  8:45  am] 
MUMO  CODE  4ei«'19-M 

14  CFR  Part  71 

[Airspace  Docket  Na  89-ASO-29] 

Amendment  to  Control  Zone, 
Nashville,  TN 

agency:  Federal  Aviation 
Adminisfration  (FAA)  DOT. 
action:  Final  rule. 

summary:  This  amendment  to  the 
Nashville.  TN.  Control  Zone  enlarges 
the  existing  arrival  area  extension  south 
of  the  airport  by  expanding  the  area  one 
additional  mile  to  the  east  A  new 
runway  (2R)  has  been  built  at  the 
Nashville  International  Airport  and  an 
associated  standard  instrument 
approach  procedure  (SIAP)  has  been 
developed.  This  additional  controlled 
airspace  is  required  for  protection  of 
instrument  fiight  rules  (IFR)  aircraft 
executing  the  new  SLAP. 
effective  date:  0901  u.t.c..  September 
21. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  R.  Patterson.  Airspace 
Section,  Airspace  and  Procedures 
Branch.  Afr  TrafRc  Division,  Federal 
Aviation  Adminisfration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320;  telephone: 
(404)  76»-7646. 

SUPPLEMENTARY  INFORMATION: 

History 

On  June  28. 1989.  the  FAA  proposed  lo 
amend  Part  71  of  the  Federal  Aviation 
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Regulations  (14  CFR  Part  71)  to  amend 
the  Nashville.  TN,  Ttansition  Area  (54 
FR  27187).  This  proposed  action  would 
expand  the  existing  arrival  area 
extension  south  of  the  airport  This  was 
necessary  to  provide  additional 
controlled  airspace  for  IFR  aircraft 
executing  a  new  SIAP  to  a  ptirallel 
runway  (2R)  recently  constructed  at  the 
Nashville  International  Airport.  The 
existing  control  zone  extension  on  the 
south  vauld  be  expanded  to  the  east 
one  additional  mile.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  die  proposal  to  the 
FAA  No  comments  objecting  to  the 
proposal  were  received,  lids 
amendment  is  the  same  as  &at 
proposed  in  the  notice.  Section  71.171  of 
Part  71  of  die  Federal  Aviation 
Regulations  was  republished  in  FAA 
Handbook  740affi  dated  January  3. 
1960. 


The  Rule 

This  amendment  to  |  71.171  of  Part  71 
of  the  Federal  Aviation  Regulations 
amends  the  Nashville,  TN,  control  zone 
by  enlarging  the  arrival  extension  south 
of  the  International  Airport  The  control 
zone  extension  is  being  expanded  one 
additional  mile  to  the  east  to  provide 
controlled  airspace  for  protection  of  IFR 
aircraft  executing  a  recently  developed 
SIAP  to  a  new  parallel  runway  (2R). 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabtished 
body  of  technical  regtUations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  diem  operationally 
current  It  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule**  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traiTic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  die  criteria  of  die  Regulatory 
Flexibility  Act 

list  of  Sub}6Cts  Ib  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  die  Federal 
Aviati(m  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 


PART  71— 0E8IQNA1I0N  OF  FEDERAL 
AIRWAYS.  AREA  IjOW  ROUTES, 
COMTROLLEO  A1R8FMCE,  AND 
REP0RT1NQ  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a).  13M(a],  1610; 
Executive  Order  10854: 49  U.S.C  106(g) 
(Revised  Pub.  L  07-449,  ^nuary  12. 1983);  14 
CFR  11.60. 


171.171    [AfflMldMl] 

2.  Section  71.171  is  amended  as 
follows: 

NMhvflla,  TN  [AnModedl 

By  changing  the  ptuttss  in  the  existing 
description,  "within  1.5  itiles  each  side  of  the 
ILS  localizer  south  courss,  extending  bom  the 
S-mile  radius  sone  to  the  LOM;"  to  read: 
"witiiin  1.5  miles  west  and  2^  miles  east  of 
the  BNA  ILS  localizer  sosth  course,  extending 
from  the  5-mile  radius  zone  to  7  mil«i  south 
of  the  airport;"- 

Issued  in  East  Point,  Georgia,  on  July  28, 
1989. 
Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  89-18719  Filed  8-9-89;  8:45  am] 
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14  CFR  Parts  71  and  73 
[Airspace  Docket  Na  8t-ASW-60] 

Establishment  of  Restricted  Areas  R- 
6316  Eagto  Pass;  R-6817  El  Sauz;  and 
Alteration  of  VOR  Federal  Airway  V- 
13;  Texas 


atic 


AQENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
Action:  Final  rule. 

summary:  This  action  establishes 
Restricted  Areas  R-63ie  located  near 
Eagle  Pass,  TX;  R-6317  located  near  El 
Sauz,  TX;  and  alters  the  description  of 
Federal  Airway  V-13  located  in  the 
vicinity  of  El  Sauz.  TX.  This  action 
provides  for  the  deployment  of  a 
tethered  aerostat-faiome  radar  system 
within  each  restricted  area  at  the 
request  of  die  United  States  Customs 
Service.  This  action  allows  the  Customs 
Service  to  provide  surveillance  of 
airspace  from  the  siuface  up  to  15,000 
feet  mean  sea  level  (MSL)  and  to  detect 
low-altitude  suspect  aircraft  attempting 
to  penetrate  the  airspace.  In  addition, 
the  Continental  Control  Area  is 
amended  to  reflect  R-6316  and  R-6317. 
EFFEcnvc  OATC  0001  o.tc.  September 
21,1989. 

FOR  FURTHER  IWFORMATIOW  CONTACT: 

lesse  Bogan,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic 


i> 


Operations  Service,  Fedeial  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washingtoo,  DC  20601; 
telephone  (202)  267-0253. 

SUPPLEMENTARY  INFORMATKNC 

History 

On  March  10, 1989,  the  PAA  proposed 
to  amend  Parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  73)  to  establish  Restricted  Areas  R- 

6316  located  near  Eagle  Pass,  TX;  R- 

6317  located  near  El  Sauz.  TX;  R-6318 
located  near  Marfa,  TX;  and  to  alter  the 
description  of  Federal  Ainway  V-13 
located  in  the  vicinity  of  Bl  Sauz.  TX  (54 
FR  10167).  This  action  would  allow  die 
Customs  Service  to  provide  survdllance 
of  airspace  and  to  detect  k)w-altitude 
suspect  aircraft  attempting  to  penetrate 
the  airspace.  The  notice  of  proposed 
rulemaking  (NPRM)  for  the 
establishment  of  R-6316,  R-6317  and 
alteration  of  Federal  Airway  V-13  also 
included  the  establishment  of  R-6318. 
Preparations  for  the  deployment  of  a 
tethered  aerostat-borne  radar  system 
were  completed  earUer  for  R-6318. 
Therefore,  the  establishment  of  R-6318 
was  set  forth  in  a  separate  final  rule 
action  prior  to  the  establishment  of  R- 
6316,  R-6317  and  alteration  of  Federal 
Airway  V-13.  Only  those  comments 
specifically  related  to  the  establishment 
of  R-6316,  R-6317  and  alteration  of  V-13 
are  listed  since  this  document  pertains 
only  to  R-6316,  R-6317,  aad  V-13. 

Interested  parties  were  invited  to 
participate  in  the  rulemaldng  proceeding 
by  submitting  written  comments  on  the 
proposal  to  the  FAA  Comments  on  the 
proposal  were  received  fiim  the  United 
States  Air  Force  (USAF),  tiie  Texas 
Aeronautical  Commission  (TAC),  and 
the  Aircraft  Ownera  and  Pilots 
Association  (AOPA). 

The  USAF  expressed  no  objection  to 
the  proposed  establishment  of  R-6316, 
R-6317  and  alteration  of  V-13. 

The  TAC  objected  to  the  pn^xMed 
location  of  R-6316,  in  the  vicinity  of 
Farm  and  Market  (FM)  Road  1021.  which 
would  partially  block  a  major  Visual 
Flight  Rules  (VFR)  flyway  between 
Eagle  Pass  and  Lwedo,  Tk,  along  FM 
Road  1021.  The  TAC  was  concerned 
with  the  separation  of  southeastbound 
aircraft  and  northwestbosnd  aircraft 
both  circumnavigating  the  proposed 
restricted  area  to  the  nordi  shice  the 
southern  boundary  of  the  restricted  area 
is  located  adjacent  to  the  United  States/ 
Mexico  border.  The  TAC  also  expressed 
a  concern  that  the  aircraft 
circumnavigating  the  proposed 
restricted  area  would  possibly  lose  sight 
of  FM  Road  1021  during  aar^al  VFR 
weather.  Separation  of  opposite 
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direction  fraffic  circumnavigating  the 
restricted  area  to  the  north  would  be 
maintained  by  aircraft  adhering  to 
hemispherical  altitudes.  While  it  is  true 
that  aircraft  may  lose  sight  of  VFR 
landmarks,  e.g.,  FM  Road  1021,  during 
marginal  VFR  weadier  while 
circumnavigating  the  restricted  area,  we 
feel  reasonably  comfortable  with  the 
idea  that  pilots  will  be  able  to  establish 
their  aircraft  on  a  heading  or  course 
which  would  allow  them  to  site  the  FM 
Road  within  a  relatively  short  period  of 
time  or  distance. 

The  TAC  expressed  a  concern  that 
pilots  would  be  unable  to  determine  the 
exact  location  of  the  aerostat  balloon 
within  each  restricted  area  and  that  the 
unlit  tether  cables  of  the  aerostat 
balloons  would  be  a  considerable  risk 
for  any  VFR  pilot  flying  through  the 
restricted  area.  The  restricted  area  is 
designed  to  completely  contain  the 
aerostat  balloon  and  its  cables,  lighted 
or  unlighted.  We  recognize  pilots'  desire 
to  be  able  to  see  the  balloon  and  its 
cable,  but  pilots  must  continue  to  be 
responsible  to  remain  clear  of  a 
restricted  area  between  the  designated 
altitudes  and  during  the  time  of 
designation  for  the  restricted  area, 
unless  pilots  have  advance  permission 
to  fraverse  the  restricted  area. 

The  TAC  recommended  that  alternate 
sites  be  studied  before  any  final 
decision  is  made  on  the  exact  locations 
for  the  aerostat  balloons.  Prior  to  the 
selection  of  a  site  for  the  restricted  area, 
the  Customs  Service  considered  several 
sites  for  the  restricted  areas.  The  sites 
selected  for  the  establishment  of  the 
restricted  areas  were  determined  to  be 
the  best  possible  sites  for  the 
deployment  of  the  tethered  aerostat- 
borne  radar  systems. 

The  AOPA  requested  that  public 
hearings  should  be  held  to  allow  for  user 
input  Due  to  the  nattire  of  the  aerostat 
program  and  security,  the  Customs 
Service  felt  that  pubUc  hearings  prior  to 
the  estabUshment  of  the  aerostat 
restricted  areas  would  not  be  in  the  best 
interest  of  the  aerostat  program. 

The  AOPA  requested  the  aerostat 
balloons  should  not  be  flown  prior  to 
being  indicated  on  the  aeronautical 
charts.  The  U.S.  Customs  Service  is 
aware  that  the  aerostat  balloons  cannot 
be  flown  until  the  associated  restricted 
areas  become  effective  and  are 
published  on  the  en  route  altitude 
charts. 

The  AOPA  made  comment  that  the 
FAA  should  publish  Notices  to  Airmen 
(NOTAMs)  concerning  the 
establishment  of  the  restricted  areas, 
llie  routine  notification  procedures  for 
establishing  restricted  areas  coincide 
with  the  en  route  charting  dates.  This 


method  of  notification  and 
establishment  of  restricted  areas  has 
proven  to  be  effective.  Therefore,  the 
FAA  feels  that  publishing  the 
establishment  of  restricted  areas  in 
Class  n  Notices  to  Airmen  in  addition  to 
the  routine  notification  procedures  is  not 
warranted  at  this  time. 

The  AOPA  requested  diat  die 
Customs  Service  should  place  strobe 
lights  on  die  aerostat  balloons'  tether 
cables.  The  FAA  does  not  require  the 
Customs  Service  to  place  strobe  lights 
on  the  aerostat  balloons'  tether  cables 
while  the  balloons  are  within  the 
confines  of  the  resricted  areas.  Also,  the 
Customs  Service  feels  that  placing 
strobe  lights  on  the  aerostat  balloons' 
tether  cables  would  pose  a  dangerous 
threat  to  the  aerostat  balloons  during 
inclement  weather,  as  well  as  a  danger 
to  operators  when  they  retrieve  the 
balloon  during  lightning  activity. 

With  the  exception  of  that  part  of  the 
notice  which  proposed  to  estabUsh  R- 
6318  and  editorial  changes,  these 
amendments  are  the  same  as  those 
proposed  in  the  notice.  A  separate 
action  to  establish  R-6318  was  taken 
prior  to  this  action  to  establish  R-6316, 
R-6317  and  alteration  of  V-13.  Sections 
71.123.  71.151,  and  73.83  of  Parts  71  and 
73  of  the  Federal  Aviation  Regulations 
were  republished  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  Ride 

These  amendments  to  Parts  71  and  73 
of  the  Federal  Aviation  Regulations 
establish  Restricted  Areas  R-6316  in  the 
vicinity  of  Eagle  Pass,  TX;  R-6317  in  die 
vicinity  of  El  Sauz,  TX;  and  amend  the 
description  of  Federal  Airway  V-13 
located  in  the  vicinity  of  El  Sauz,  TX. 
The  U.S.  Customs  Service  will  deploy  a 
tethered  aerostat-borne  radar  system  at 
each  location  with  the  capability  of 
detecting  low-altitude  suspect  aircraft 
attempting  to  penetrate  the  airspace  at 
each  location.  The  systems  will  increase 
the  probabiUty  of  the  interception  and 
interdiction  of  suspect  aircraft  and 
provide  low  altitude  radar  coverage  for 
the  Customs  Service.  In  order  to  achieve 
the  aim  of  the  Customs  Service,  it  is 
necessary  to  restrict  airspace  fitim  the 
surface  to  15,000  feet  MSL,  within  a  3- 
statute-mile  radius  of  a  point  on  the 
Laughlin  very  high  frequency  omni- 
directional radio  range  and  tactical  air 
navigational  aid  (VORTAC)  156*  radial. 
64  miles  fitim  die  VORTAC,  for  R-6316 
and  frtim  the  surface  to  15,000  feet  MSL, 
within  a  3-statute-mile  radius  of  a  point 
on  the  McAUen  very  high  frequency 
omni-directional  radio  range  (VOR)  307* 
radial,  39  miles  from  the  VOR,  for  R- 
6317.  The  Continental  Control  Area  is 
amended  to  reflect  R-6316  and  R-6317. 


The  FAA  has  determined  diat  dds 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It  dierefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
fraffic  procedures  and  afr  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Parts  71  and 

73 

Aviation  safety,  VOR  federal  airways. 
Continental  control  area.  Restricted 
areas. 


Adoption  of  the  Amendments 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  Parts  71  and  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Parts  71  and  73)  are  amended,  as 
follows: 

PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a},  1510: 
Executive  Order  10854: 49  U.S.C  106(g} 
(Revised  Pub.  L  97-449.  January  12. 1983):  14 
CFR  11.69. 

S  71.123    [Amwtdad] 

2.  S  71.123  is  amended  as  follows: 

V-13    [Amended] 

By  removing  the  words  "From  Laredo,  TX, 
via  INT  Laredo  156*  and  McAllen.  TX.  308* 
radials;  McAllen;"  and  by  substituting  the 
words  "From  McAllen.  TX.  via" 

§71.151    [Amandad] 

3.  §  71.151  is  amended  as  follows: 

R-«3ie  Eagle  Pass.  TX    [New] 
R-6317  El  Sauz,  TX    [New] 

PART  73-SPECIAL  USE  AIRSPACE 

4.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a).  13S4(a).  ISia 
1522:  Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-448,  January  12. 1963);  14 
CFR  11.69. 
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f7&M  lAMMdadl 
5. 1  73j83  it  amended  ai  follows: 

R-aSltEi«laPH*,TX    pfew] 

Boundaries.  A  S-mile  radius  centered  at  laL 

28'23'08'  N,  long.  lOO'ino*  W. 
Designated  altitudes.  Surface  to  154100  feet 

MSL 
Time  of  designation.  Continuous. 
Controlling  agency.  FAA.  Houston  ARTCC. 
Using  agent}-.  United  States  Customs  Service. 

R-6317ElSaax.TX    [New] 

Boundaries.  A  3-mile  radius  centered  at  lat 

28'34'12'  N..  long,  ge'49'06'  W. 
Designated  altitudes.  Surface  to  15.000  feet 

MSL 
Time  of  designation.  Continuous. 
Controlling  agency.  FAA,  Houston  ARTCC. 
Ii3ing  agency.  United  States  Customs  Service. 

Issued  in  Washington,  DC.  on  July  27, 1060. 
Jerry  W.  Ball. 

Acting  Manager,  Ainpace-Rulea  and 
Aeronautical  Information  Division. 
[FR  Doc.  89-18721  Filed  8-0-80;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

r«d«rai  Enargy  Raguiatory 
Commlaalon 

18CFRPart35 

(Dodcat  Na  RIM6-6-«07:  Ordar  No.  474-B] 

Conatnidion  Wortc  In  Prograaa 

Issued  August  3, 1080. 

aoency:  Federal  Energy  Regulatory 
Commission.  DOE. 
action:  Order  on  remand. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  modifying 
S  35.26(g)(2]  of  its  regulations  which 
concern  the  recovery  by  public  utilities 
of  costs  for  Construction  Work  in 
Progress  (CWIP).  The  Commission  is 
responding  to  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  ruling,  which  affirmed  in  part  but 
vacated  in  part  the  Commission's  prior 
Construction  Woric  in  Prog^  (CWIP) 
rule  (Order  No.  474)  (S2  FR  23948  (June 
28, 1987]).  The  Commission  is  modifying 
8  35.28(g)(2)  by  changing  the  burden  of 
proof  required  of  a  wholesale  customer 
seeking  preliminary  reUc^  £rom  an 
alleged  price  squeeze.  This  order  adopts 
a  revised  standard  for  prelinunary  relief. 
ifPtCiiVl  DATE  This  order  becomes 
effective  September  11, 1989. 
ran  PURTHDi  mramiATioN  contact: 

Andre  Goodson.  Office  of  die  General 
Counsel  Federal  Energy  Riq^ulatoiy 
Camnission.  825  North  Capitol  St  NE^ 
Washfaigton.  DC  20428,  (202)  357-8487. 

William  Longenecker,  Office  of 
Electric  Power  Regulation.  Federal 


Energy  Regulatory  CoBunission,  825 
North  Capitol  SL  NE..  Washington,  DC 
20428.  (202)  37fr-4444. 

Ronald  Rattey,  Office  of  Economic 
PoUcy,  Federal  Energy  Regulatory 
Commission,  825  Nortti  Capitol  SL  NE.. 
Washington,  DC  20428,  (202)  357-8293. 

SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission's  Headquarters, 
825  North  Capitol  Street  NE., 
Washington,  DC  20428. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  accesu  to  the 
texts  of  formal  documents  issued  by  the 
Conunission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-8997.  To 
access  CffS,  set  your  communications 
software  to  use  30a  1200  or  2400  baud, 
full  duplex,  no  parity.  8  data  bits,  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  CIPS  for  30  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
Room  1000, 825  North  Capitol  Street  NE.. 
Washington,  DC  20428. 

Before  Commissioners  Martha  O.  Hesse, 
Chairman;  Charies  G.  Stalon,  Charles  A. 
Trabandt  Elizabeth  Anae  Moler  and  Jerry  ]. 
Langdon. 

I.  Introducdon 

This  proceeding  is  on  remand  from  the 
United  States  Court  ai  Appeals  for  die 
District  of  Columbia  Circuit.^  In 
response  to  the  Court's  mandate,  the 
Commission  is  modifying  9  35.26(g)(2)  of 
its  regulations,  which  concern  the 
recovery  by  public  utlities  of  costs  for 
Construction  Work  in  Progress  (CWIP), 
by  changing  the  burden  of  proof 
required  of  a  wholesale  customer 
seeking  preliminary  relief  from  an 
alleged  price  squeez 


eze.' 


'  Md-Tex  Electric  Coap«ntlv«,  et  oh  v.  FERC, 
864  F.2d  186  {D.C  Or.  188e)(MN^7«)r  Ul). 

*  IS  CFK  3SJS(8X2)  (ISSSl.  See  Older  Na  474. 
FERC  SUts.  a  Rags..  Rcgr  ftMmbiM  1 30731  (Jum 
1&  1987).  52  FR  23946  Oane  M,  1987).  onhron  rehg. 
Ordtr  No.  474-A.  FERC  Stall,  k  Regt.  Regs. 
Preambles  1 30766  (Sept.  17. 1967).  S2  FR  38666 
(Sept  23. 1967). 


Section  3S.28(g)(2)  is  modified  by 
eliminating  the  requirement  that  a  party 
seeking  preliminary  relief  make  a 
concrete,  substantial  showing  that  it  is 
likely  to  incur  imminent,  irreparable 
harm  if  the  requested  non-pollution 
control/fuel  conversion  CWIP  is 
allowed.  In  place  of  the  imminent 
irreparable  harm  standard,  a  new 
standard  is  adopted  whereby  a  party 
requesting  preliminary  relief  must  show 
that  it  is  likely  to  be  harmed  in  some 
way  if  the  requested  non<poIlution 
control/fuel  conversion  CWIP  is 
allowed.  Upon  such  a  showing,  the 
Commission  will  balance  the  respective 
interests  of  the  party  seeking 
preliminary  relief,  the  public  utility 
applying  for  non-poUutioa  control/fuel 
conversion  CWIP,  and  the  public  in 
determining  whether  to  grant  the  request 
for  preliminary  relief. 

IL  Backgroimd 

A.  The  Commission's  CWIP  Policy  Prior 
to  Order  No.  474 


In  1976.  this  Commissicm's 
predecessor,  the  Federal  Power 
Commission,  adopted  a  rale  whereby  a 
public  utility  could  include  CWIP  in  rate 
base  in  three  instances:  (1)  To  construct 
pollution  control  facilities;  (2)  to  convert 
oil  and  gas  burning  plants  to  coal 
burning  plants;  and  (3)  where  the  public 
utility  requesting  CWIP  was  in  severe 
IRnancial  distress  which  ooidd  not  be 
aUeviated  in  the  absence  of  CWIP  in 
rate  base  without  materially  increasing 
the  cost  of  electricity  to  consumers.* 

In  1983,  the  Commission  modified  its 
CWIP  policy  and  permitted  any  public 
utility  to  include  up  to  50  percent  of  non- 
pollution  control/hiel  conversion  CWIP 
in  rate  base  in  addition  to  any  CWIP 
related  to  pollution  control  or  fuel 
conversion  facilities.* 

On  appeal  of  the  Comitission's  1983 
CWIP  rule  (Order  No.  298),  die  D.C. 
Circuit  upheld  the  Commission's  policy 
objectives  supporting  the  rule,  but 
remanded  the  rule  to  the  Commission 
for  consideration  of  the  ride's  potential 
anticompetitive  effects.* 


*  Order  Na  555. 86  FPC  2939  (Nov.  S,  1976).  41  FR 
51392  (Nov.  22. 1976),  order  on  reh'g.  Order  No.  555- 
A  57  FPC  6, 42  FR  3022  (1977). 

«  Order  No.  296.  FERC  Stats,  a  Rigs.,  Rc«i. 
Prewnbles  1982-85 1 30456  (May  10 1993),  46  FR 
24323  Oune  1, 1963),  order  oa  reh'g.  Order  Na  288- 
A.  FERC  Stats.  &  Regs..  Regs.  Preambles  1982-85 
1 3O800  (Oct  4, 1963),  48  FR  46012  (Oct  11. 1983). 

■  Mid-Tex  Electric  Cooperative.  Inc.  v.  VBSC  773 
FM  S27  (D£.  Cir.  1985)  [Mid-Tm  /). 
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Following  the  co\irt's  remand,  the 
Commission  promulgated  an  interim 
CWIP  rule  (Order  No.  448)  that 
recodified,  with  certain  modifications, 
many  of  the  provisions  of  the  1983  CWIP 
rule  pending  consideration  of  the  issues 
remanded  to  the  Commission.*  In  the 
interim  CWIP  rule,  the  Commission  also 
solicited  comments  on  a  number  of 
issues  related  to  potential 
anticompetitive  effects  of  the  rule.  The 
court  upheld  the  interim  rule.^ 

B.  Order  No.  474 

In  1987,  after  review  of  the  comments 
filed  in  response  to  the  interim  CWIP 
rule,  the  Commission  issued  a  final 
CWIP  rule  (Order  No.  474).  Order  No. 
474  continued  the  Commission's  policy 
of  allowing  utilities  to  request  up  to  50 
percent  of  non-pollution  control/fuel 
conversion  CWIP  in  rate  base.  However, 
in  response  to  the  Mid-Tex  I  remand. 
Order  No.  474  also  provided  for  filing 
requirements  and  procedures  designed 
to  address,  mitigate,  remedy,  and/or 
prevent  non-pollution  control/fuel 
conversion  CWIP-related  price  squeeze 
and  double  whammy.* 

C.  The  Court's  Remand  of  Order  No.  474 

In  Mid-Tex  III,  the  court  affirmed  the 
final  CWIP  rule  (Order  No.  474)  on  all 
but  one  issue,  holding  that  "(t]he 
decisions  reganiing  the  anticompetitive 
problem  of  double  whammy  and  the 
case-by-case  approach  to  remedying 
price  squeeze  are  the  products  of 
reasoned  decisionmaking."*  However, 


■  Order  No.  448.  FERC  Stats.  S  Regs..  Regs. 
Preambles  \  30688  (Feb.  20 1966),  SO  FR  7774  (Mar. 
6.1986). 

'  Mid-Tex  Electric  Cooperative,  Inc.  v.  FERC,  822 
F.2d  1123  {D.C  Cir.  1887)  {Mid-Tex  II\. 

*  "Price  squeeze"  occun  when  a  utility's 
wholesale  rate  (in  relation  to  costs]  is  higher  than 
its  retail  rates  (in  lelatioB  to  costs),  creating  the 
potential  for  an  anticoaipetitive  effect  because  the 
wholesale  customer  is  inhibited  in  its  ability  to 
compete  at  the  retail  level  againBt  the  whoiesele 
supplier.  See  FERC  Stats.  &  Regs..  Re^  Preambles 
1  30,751  at  30,716  note  C  52  FR  23946.  "Doable 
whammy"  is  essentially  a  situation  in  which  a 
wholesale  customer  embarks  upon  its  own  or 
participates  in  a  constroction  program  to  supply 
itself  with  aH  or  a  porlioa  of  its  iatwe  power  needs, 
thereby  redndag  its  ftrtore  dspeodanoe  on  the  CWIP 
of  the  rate  applicant,  but  is  siaultaaeously  forced  to 
pay  to  the  CWIP  rate  applicant  the  CWIP  portion  of 
the  wholessle  rates  that  reflects  existing  levels  of 
service  or  a  ditfewatt  anticipated  service  level  It  is 
argued  that  lUs  is  anticoaipetitive  because  it  would . 
cause  the  M4olesaU  CMStomer  to  ssseatially 
subsidize  other  wholesale  customers  who  would 
shoulder  less  of  the  CWIP  burden  as  a  result 
thereby  putllwg  the  first  whulesahi  oastoaer  at 
competitive  disadvantages  vis-a-vis  the  atiUty  and 
the  other  whelasats  custoaers.  See  FERC  Stats.  * 
Regs,  Regs.  Preambles  1 30751  at  30728  note  5, 52 
FR23940 

•  864  F.2d  at  164. 


the  court  remanded  the  CWIP  rule  to  the 
Commission  for  further  consideration  of 
the  appropriate  burden  of  proof  required 
of  a  wholesale  customer  seeking 
preliminary  relief  from  an  alleged  non- 
pollution  control/fuel  conversion  CWIP- 
related  price  squeeze.** 

The  regulation  at  issue,  fi  35.26(g)(Z) 
provides  as  follows: 

(2)  Preliminary  relief.  If  an  intervenor  in  its 
initial  pleading  alleges  that  a  price  squeeze 
will  occur  as  a  direct  result  of  the  public 
utility's  request  for  CWIP  pursuant  to 
8  35.2e(c](3)  of  this  part  and  makes  a 
concrete,  substantial  showing  that  it  is  likely 
to  incur  imminent,  irreparable  harm  if  such 
CWn*  is  allowed,  the  Commission  will 
consider  preliminary  relief  at  the  suspension 
stage  of  the  case  pursuant  to  paragraph  (g)(4) 
of  tiiis  section.  Whether  or  not  preliniinary 
relief  is  granted  at  the  suspension  stage  will 
not  preclude  consideration  of  further 
remedies  later  in  the  proceedings,  if 
warranted. 

Under  9  35.26(g)(4)  of  the  regulations, 
after  the  requirements  of  paragraph 
(g)(2)  have  been  met: 

[Tjhe  Commission,  depending  on  the  type 
of  showing  made  including  the  likelihood, 
immediacy,  and  severity  of  any 
anticompetitive  harm,  may: 

(i)  Suspend  the  entire  rate  increase  or  all  or 
a  portion  of  the  non-pollution  control/fuel 
conversion  CWIP  component  for  up  to  five 
months; 

(ii)  Allow  all  or  a  portion  of  the  non- 
pollution  control/fuel  conversion  CWIP  only 
prospectively  from  the  issuance  of  the 
Commission's  final  order  on  rehearing  on  the 
matter;  or 

(iii)  Take  such  other  action  as  is  proper 
under  the  circumstances. 

Mid-Tex  had  alleged  that  the 
imminent,  irreparable  harm  standard  for 
obtaining  preliminary  relief  was  unduly 
stringent  TThe  court  did  not  decide  that 
the  standard  was  impermissible. 
However,  the  court  was  not  persuaded 
by  the  rule's  first  rationale  .hat  if  the 
Commission  suspended  an  entire  rate, 
increase  for  up  to  five  months,  this 
would  constitute  a  permanent  loss  of 
revenues  to  the  utility.  The  court  noted 
the  Commission's  authority  tmder 
§  35.26(g}(4)(i)  of  its  regulations  to 
suspend  /ess  than  the  entire  rate 
increase.  If  the  Commission  were  to 
suspend  only  the  CWIP  component  of 
the  rate  increase,  stated  the  court,  such 
suspension  "would  only  defer  the 
utility's  collection  of  the  revenue,  for 
costs  denied  as  CWIP  could  be 
recovered  later  under  AFUDC"  *  > 
Consequently,  the  court  rejected  the 
rule's  first  rationale  because  of  the 
Commission's  ability  to  suspend  only 


the  CWIP  portion  of  a  rate  increase,  and 
thereby  S)A>)ect  die  utility  to  no 
permanent  loss  of  revenue. 

The  court  also  was  not  persuaded  by 
the  Commission's  rationale  that  die 
imminent,  irreparable  harm  standard  is 
appropriate  because  this  is  the  standard 
for  preliminary  relief  in  all  of  its 
suspension  decisiont.  The  court 
determined  that  while  the  affected 
wholesale  customer  may  be 
permanentiy  harmed  by  a  CWIP- 
induced  price  squeeze  if  it  cannot  obtain 
preliminary  relief,  the  record  indicated 
that  the  only  harm  suppliers  would 
suffer  fit}m  a  suspension  of  the  CWIP 
portion  of  the  rate  increase  is  a  delay  in 
recouping  financing  charges.  The  court 
concluded  that  the  balance  of  harm  to 
the  customer  and  harm  to  the  supplier 
seems  to  favor  a  less  stringent  standard 
than  "the  traditional  stringent  standard" 
that  the  Conunission  normally  applies  in 
suspension  decisions.  The  court's 
holding  did  not  preclude  the 
Commission  from  adopting  the 
imminent,  irreparable  harm  standard 
provided  that  it  gives  a  fuller 
explanation  which  balances  the 
respective  harm  suffered  by  the  supplier 
and  the  wholesale  customer." 

in.  DiscuBsim 

In  response  to  the  court's  remand, ' ' 
this  order  modifies  §  3S.26(g)(2)  by 
revising  the  standard  for  obtaining 
prelimioary  relief  from  alleged  non- 
pollution  control/fuel  conversion  CWIP- 
related  price  squeeze.  The  court  in  Mid- 
Tex  III  held  Uiat,  absent  further  t 
explanation  by  the  Commission,  the 
imminent,  irreparable  h&rm  standard  for 
preliminary  relief  was  too  stringent 
Accordingly,  we  are  amending 
S  35.26(g){Z)  by  eliminating  the 
requirement  that  an  intervenor  alleging 
non-pollution  control/ fuel  conversion 
CWIP-related  price  squeeze  make  a 
concrete,  substantial  showing  of 
imminent  irreparable  harm  in  order  to 
obtain  preliminary  relief.  In  place  of  the 
imminent  irreparable  harm  standard, 
this  order  adopts  a  new  standard. 

Under  die  revised  1 3S.28(g)(2),  an 
intervenor  seeking  preliminary  relief 
from  an  alleged  non-poUution  control/ 
fuel  conversion  CWIP-related  price 
squeeze  must  show  that  it  is  likely  to 
incur  some  type  of  specific  harm 


■<>864F.2datlS3-85. 
>>864F.2datie4. 


"Id 

*'  The  Connnissian  has  received  ooaiments  with 
respect  to  the  appropriate  pttAieaimuj  relief 
standard  through  comments  in  response  to  Order 
No.  44&  the  requests  for  rehearing  of  Order  No.  474. 
and  the  appeal  of  Order  No.  474.  la  view  of  those 
comawnts  end  the  ooorfs  opiaioB  in  Mid-Tex  lU. 
dte  Conuwissioa  belie  ves  that  ferther  oomment 
would  not  enhance  the  reoord. 


32804 
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associated  with  price  squeeze  if  the 
requested  non-pollution  control/fuel 
conversion  CWIP  is  allowed.  The 
intervenor  must  show  that  the 
suspension  and  refund  constraints  to 
which  the  entire  rate  change  would 
otherwise  be  subjected  would  not 
provide  adequate  relief  with  respect  to 
the  CWIP  portion  of  the  rate.  Upon  such 
a  showing  by  the  intervenor,  the 
Commission  will  balance  the  following 
public  interest  considerations:  (1)  The 
harm  to  the  intervenor  if  it  is  not  granted 
preliminary  relief  from  the  requested 
CWIP;  (2)  the  harm  to  the  public  utility 
if,  during  the  interim  period  of 
preliminary  relief,  the  public  utility  is 
required  to  recover  its  financing  charges 
later  through  AFXJDC  rather  than 
immediately  through  CWIP;  and  (3)  the 
interests,  identified  in  Order  No.  298 
(and  affirmed  by  the  court  in  Mid-Tex  I], 
of  mitigating  bias  against  investment  in 
new  plants,  ensuring  accurate  price 
signals,  and  fostering  rate  stability.  If 
the  balance  of  interests  favors  the 
intervenor,  the  Commission  will  grant 
the  intervenor  preliminary  relief.  The 
appropriate  preliminary  relief  would  be 
determined  in  accordance  with 
§  35.26(g)(4)  of  the  regulations. 

An  intervenor  must  make  this 
showing  at  the  time  it  files  its  motion  to 
intervene  in  order  for  the  Commission  to 
consider  preliminary  relief  at  the 
suspension  stage  of  a  rate  proceeding. 
This  is  necessary  because  of  the  time 
constraints  placed  on  the  Commission 
by  the  OO-day  statutory  time  limit  for 
Commission  action  on  rate  filings.'* 
Regardless  of  the  Commission's 
disposition  at  the  suspension  stage, 
however,  the  intervenor  may  request 
interim  relief  any  time  later  in  the 
proceeding. 

The  showing  of  harm  made  by  the 
intervenor  will  affect  the  relief  deemed 
appropriate  by  the  Commission.  In  other 
words,  the  more  the  balance  of 
hardships  tilts  toward  the  intervenor, 
the  greater  the  preliminary  relief  the 
Commission  will  consider  granting  the 
intervenor.  As  part  of  this  balancing 
process,  the  Commission  must  also 
determine  that  the  relief  sought  would 
relieve  the  alleged  harm  before  it  grants 
such  relief.  Under  the  new 
§  35.28(g)(2)(i),  an  intervenor  must  show 
how  the  harm  will  be  mitigated  or 
eliminated  by  the  type  of  relief 
requested.  Under  this  standard,  an 
intervenor  would  have  to  make  a 
showing  of  greater  harm  in  order  for  the 
Commission  to  allow  prospective-only 


collection  of  non-poUution  control/fuel 
conversion  CWIP  pursuant  to 
S  35.2e(g)(4](ii]  than  the  intervenor 
would  have  to  make  in  order  for  the 
Commission  to  merdy  suspend  all  or 
part  pf  the  non-pollution  control/fuel 
conversion  CWIP  portion  of  the  rate 
filing." 

One  type  of  harm  for  which 
preliminary  relief  might  be  appropriate 
would  be  an  instance  in  which  the 
intervenor  alleges  that  it  will  be  harmed 
if  it  passes  the  CWIP  costs  through  to  its 
own  customers.  For  example,  the 
intervenor  could  allege  that  such  a  pass- 
through  of  costs  would  lead  to  the  loss 
of  customers  or  inhibit  its  ability  to 
attract  new  customers.  We  would 
expect  the  intervener  to  show  how  the 
relief  requested  would  mitigate  the  loss 
of  customers  or  inability  to  attract  new 
ones.  Another  type  of  harm  might  be  a 
situation  in  which  the  wholesale 
customer  absorbs  some  or  all  of  the 
CWIP  costs  rather  than  passing  those 
costs  through  to  its  own  customers.  For 
example,  the  customer  might  allege  that 
such  a  circumstance  would  have 
deleterious  effects  on  the  viability  of  its 
business,  i.e.,  it  woidd  have  to  operate 
at  a  loss  or  there  would  be  more  than  a 
remote  possibility  of  adverse  effects  on 
service  reliability.  The  examples 
discussed  above  ara  not  exclusive. 
Intervenors  may  make  any  showing  that 
they  deem  appropriate.  Determinations 
of  whether  to  grant  preliminary  relief, 
and  the  appropriate  relief  to  be  granted, 
will  necessarily  be  case-specific. 

In  Mid-Tex  I,  the  court  upheld  the 
Commission's  policy  objectives 
supporting  the  CWIP  rule."  In  Mid-Tex 
ni,  the  court  upheld  the  final  rule's 
approach  addressing  anticompetitive 
implications  of  the  CWIP  rule,'^  and  the 
coiut's  remand  was  very  narrow  in 
scope,  limited  to  the  preliminary  relief 
standard.  Therefore,  given  the  fact  that 
the  court  has  upheld,  in  principle,  the 
Commission's  policy  of  allowing 
requests  for  the  collection  of  non- 
pollution  control/fuel  conversion  CWIP 
on  a  generic  basis,  fhe  revised 
S  35.26(g)(2)  requires  more  than  a  bare 
allegation  of  harm  fbr  preliminary  relief 
to  be  considered.  Tlie  Commission 
believes  that  to  allow  preliminary  relief 
as  a  routine  matter  upon  a  mere 
allegation  of  harm  would  serve  to 
undermine  the  CWIP  rule's  purpose  of 


■*  Under  Mction  205  of  the  Federal  Power  Act 
rale  iUinsa  become  effective  SO  days  after  filing, 
■bient  CommiMion  action  within  the  60-day  period 
to  euspend  or  reiect  the  rates. 


'*  At  another  exampla  if  an  intervenor  makes  a 
■bowing  supporting  a  one-day  suspension  of  the 
entire  rate  change  filing,  it  must  make  some 
additional  showing  of  harm  in  order  to  merit 
consideration  of  a  longec  suspenion  of  the  non- 
pollution  control/fuel  coaversion  CWIP  portion  of 
the  rate  filing. 

>•  Mid-Tex  1. 773  F.2d  at  344-45. 362. 

"  Mid-Tex  ID,  864  V2A  at  164. 


generally  allowing  such  CWIP  to  be 
collected,  subject  to  refund  and  other 
conditions,  in  order  to  mitigate  bias 
against  investment  in  new  plants. 
Finally,  even  if  the  intervenor  is  denied 
preliminary  relief  at  the  suspension 
stage  of  the  proceeding,  it  may  still  seek 
interim  relief  at  any  time  later  in  the 
proceeding. 

IV.  Effective  Date 

The  change  to  the  Commission's 
regulations  adopted  in  this  order  is 
effective  September  11, 1989. 

List  of  Subjects  in  18  CFR  Fart  35 

Electric  power  rates.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  35,  Chapter  I. 
Title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission.  Commissioner  Stalon 
concurred  with  a  separate  statement  to  be 
issued  later. 
Linwood  A  Watson,  ]r. 
Acting  Secretary. 

PART  35— FIUNG  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  Department  of  Energy 
Organization  Act,  42  U.S.C.  7101-7352  (1982): 
E.0. 12009,  3  CFR  1978  Cotip.,  p.  142; 
Independent  Offices  Appropriations  Act,  31 
U.S.C.  9701  (1982);  Federal  Power  Act.  U.S.C. 
791a-825r  (1982);  Public  Utility  Regulatory 
Policies  Act,  16  U.S.C.  2601-2645  (1982). 

2.  In  S  35.26,  paragraph  (g)(2)  is 
revised  to  read  as  follows: 

§  35.26    Conttruction  work  In  progrMS. 
***** 

['g\  Anticompetitive  procedures.  *  •  * 
(2)  Preliminary  relief,  (i)  If  an 
intervenor  in  its  initial  pleading  alleges 
that  a  price  squeeze  wiU  occtir  as  a 
direct  result  of  the  pubBc  utility's 
request  fpr  CWIP  pursuant  to 
§  35.26(ci(3),  makes  a  showing  that  it  is 
likely  to  incur  harm  if  auch  CWIP  is 
allowed  subject  to  refund,  and  makes  a 
showing  of  how  the  harm  to  the 
intervenor  would  be  mitigated  or 
eliminated  by  the  typel  of  preliminary 
relief  requested,  the  Commission  will 
consider  preliminary  relief  at  the 
suspension  stage  of  the  case  pursuant  to 
paragraph  (g)(4)  of  this  section.  In 
determining  whether  to  grant 
preliminary  relief,  the  Commission  will 
balance  the  following  public  interest 
considerations: 
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(A)  The  haim  to  the  intervenor  if  it  is 
not  granted  preliminary  relief  from  the 
requested  CWIP; 

(B)  The  harm  to  the  public  utility  if, 
durii)g  the  interim  period  of  prelimioary 
relief,  the  public  utility  is  required  to 
recover  its  financing  chaiges  later 
through  AFUDC  radier  than  immediately 
through  CWIP:  and 

(C)  Mitigatiqg  bias  against  investment 
in  new  plants,  ensuring  accurate  price 
signals,  and  fostering  rate  stability. 

(ii)  Whether  or  not  preliminary  relief 
is  granted  at  die  suspension  stage  urill 
not  preclude  consideration  of  further 
interim  or  final  remedies  later  in  the 
preceedings,  if  warranted. 

(FR  Doa  89-186t«F^led  8-S-89: 8:45  am] 
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18  CFR  Parte  270  and  271 

[Docket  No.  mM9-»-«00;  Order  No.  515] 

EstabNshfflanl  of  OaadHnes  for  First 
oWMTi  10  ■>■•  ana  napon  tteiunas 

Issued  August  3. 1989. 

aqency:  Federal  Eneigy  Regulatory 

Commission.  DOE. 

action:  Final  rule. 

StnuMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission]  is 
revising  its  regulations  for  carrying  out 
wellhead  pricing  refund  requirements 
under  the  Natural  Gas  Policy  Act  of  1978 
(NGPA).  This  final  rule  revises 
§  §  270.101  and  271.805  of  the 
Commission's  r^idations  to  establish 
specific  time  limits  by  which  first  sellers 
must  make  refunds  of  overcoUections  or 
unauthorized  collections  and  file  refund 
reports  with  the  Commission. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  11. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julia  Lake  White,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washii^gtoo.  DC  20426,  (202)  357- 
8530. 

8UFHJBMENTARV  INFORMATION:  In 
addition  to  publidring  the  full  text  of  this 
dociunent  in  the  Fedwal  Regisler,  the 
Commission  aiao  provides  all  mterested 
persons  an  opportunity  to  inspect  or 
copy  die  contents  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Cotnmiiision's  Headquarters, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

The  Commiseion  Issuance  Posting 
System  (CffS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  (3PS  is  available  at  no 


chaige  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  357-6967.  To 
access  CSP&.  set  your  conununications 
software  to  «se  300, 1200  or  2400  baud, 
fall  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  TIm  foil  text  of  this  final  role 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  tlie 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  bcated  in 
Room  1000,  S25  North  Capitol  Street. 
NE.,  Washington,  DC  20426. 

Before  Commissioners:  Martha  O.  Hesse. 
Chainoan;  Chailes  G  Stston,  Charies  A. 
Trabandt  Etixabeth  Anne  Moler  and  Jerry  ]. 
Langdoa. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Coonnission)  is  revising  its 
regulations  for  carrying  out  wellhead 
pricing  rehmd  requiremoits  under  the 
Natural  Gas  Policy  Act  of  1978  (NGPA).* 
The  Conunission's  regulations  currently 
require  first  sellers  of  natural  gas  to 
make  certain  refunds  "promptly."  *  This 
final  rule  revises  §{  270.101  and  Z71.805 
of  the  Commission's  regulations  to 
establi^  specific  time  limits  by  which 
first  sellers  most  make  refunds  of 
overcoUections  or  unauthorized 
ooUections  and  file  refund  reports  with 
the  Commission. 

II.  Public  Reporting  Burden 

The  Commission  estimates  the  public 
reporting  burden  iat  the  collection  of 
information  in  this  final  rule  to  average 
one  hour  p«r  response.'  Tliis  estimate 
includes  the  time  for  reviewing 
instructions,  searching  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Interested 
persons  may  send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden,  to  the  Federal  &iergy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426  (Attention:  Michael  MUler,  (202) 
357-8205);  and  to  the  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attention:  Desk  Officer  for 
the  Federal  Energy  Regulatory 
Commission). 

m.  Background 

On  February  23. 1989,  the  Commission 
issued  a  notice  of  proposed  rulemaking 


(NOPR)  *  proposing  to  revise  its 
regulations  for  cnrying  out  weilheed 
pricing  refund  requirements  imder  the 
NGPA  llie  NOPR  was  issued  in 
response  to  an  audit  of  the 
Conunission's  weUhead  pricing  refund 
program  conducted  at  the  Commission's 
request  by  the  Office  of  Inspector 
General,  United  States  Department  of 
Energy.*  The  audit  report  concluded 
that,  overall,  first  seUers  do  not  refund 
overcharges  or  file  refund  reports  in  a 
timely  mamer.  The  audit  report 
attributed  diese  delays  ptrraarily  to  the 
lack  of  specific  time  hnuts  for  first 
sellers  to  make  refunds  and  reports  fbr 
all  types  of  refunds  fSaet  ftan  for 
interim  collections  mider  i  273.302  of  the 
Commission's  regulations,*  and  the 
absence  of  penalty  actions  for  late 
refunds  or  late  reports.  The  NOPR 
proposed  specific  time  limits  to  make 
and  report  refunds. 

Specifically,  the  NOPR  proposed  to 
require  first  sellers  to  pay  refunds  under 
§  270.101  within  60  days  after  being 
notified  ttiat  a  refund  is  due  or  becoming 
aware  that  a  refund  is  due.  unless  the 
refunds  were  recovered  by  purchasers 
through  a  billing  adjustment  A  new 
provision  also  would  be  added  in 
S  270.101(e)  to  allow  recoupment  of  a 
refund  by  purchasers  through  such  a 
billing  adjustment  The  NOPR  also 
proposed  to  require  first  sellers  to  file 
refund  reports  withn  90  days  after  being 
notified  of  a  refund  obligation  or 
becoming  aware  that  a  refund  is  due, 
unless  the  refund  was  recovered  through' 
a  billing  adjustment. 

Additionally,  the  NPR  proposed  to 
revise  the  regulations  governing  stripper 
wells  to  specifically  require  refunds  and 
reports  after  disqualification  of  a 
stripper  well."'  Under  the  proposal,  a 
provision  would  be  added  to  3  Z7l.8(K(f) 
of  the  Commission's  regidations  to 
require  a  well  operator  to  comply  with 
the  new  refund  and  report  provisions, 
added  in  %  Z70.101(e),  when  a  petition 
for  a  jurisdictional  agency  stripper  well 
determination  under  |  271.806  or  a 
motion  contesting  disqualification  of  a 
stripper  well  is  denied  or  withdrawn.  In 


>  15  U.S.C.  3301-3432  (19S2). 

'  Sm  M  CFR  270.im(e]  (1S8B). 

*  Mnay  icapwuM  are  a  ttataoent  that  no  rcfanda 

are  due. 


•  54  FR  8557;  Mar.  1.  USa 

»  U.S.  Dep^itif  ■!  of  &«tgy.  OtBoe  of  latpector 
General.  TIk  Fedcnl  Caemj!  Resulaioty 
Commi»«ioii»  WeUhead  Pricaiw Befand Pra«raaL 
No.  0259  (SepL  sa  2SSB). 

•  Sectiaa  zruo.  wMch  appliei  to  die  obligatian 
III  iif— iliBliiiwiiiihitiiiiii  umifiii  liw  liwiin  fnr 
making  and  reportjat  refaads:  |  ZTCIOI.  trhich 
apptiee  >o  aU  odWr  1 1  faiid  iiWisitinaa  doee  not 

'  Under  1 2njaS{f),  aa  apomor  who  lile*  eMwr  a 
petition  uader  f  ZTUBS  for  fHtodiclianal  agency    . 
•tripper  weU  detanaiaatiaii.  or  a  ■otiaa  oonteetiag 
the  disquaiificaUaa  of  a  ihippn  well  aay  collect. 
lubject  to  refwid.  the  abippar  lael  ■anjamni  lawful 
price. 
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the  case  of  refunds  due  to 
disqualification  of  a  stripper  well,  new 
provisions  in  9  271.805(g)(2)  also  would 
require  that  a  first  seller  refund  all 
amounts  collected  in  excess  of  the 
maximum  lawful  price,  withlcterest. 
within  180  days  after  the  last  day  of  die 
disqualifying  80-day  or  12-month 
period,*  unless  the  first  seller  has  filed  a 
petition  for  a  jurisdictional  agency 
stripper  well  determination  under 
1 271.806  within  150  days  after  the  last 
day  of  the  disqualifying  period,  or  unless 
the  refund  has  been  recovered  through  a 
billing  adjustment  in  accordance  wiui 
1 270.101(e].  Compliance  with  the 
Interim  collection  refund  requirements 
under  |  273.302  would  not  eliminate  this 
refund  obligation. 

As  proposed,  |  271.805(g)(2)  also 
would  require  a  first  seller  to  file  either 
a  refund  report  or  a  statement  that  no 
refunds  are  due,  with  each  to  be 
accompanied  by  a  purchaser 
concurrence,  within  210  days  after  the 
last  day  of  the  disqualifying  90-day  or 
12-month  period.'  The  first  seller  would 
not  be  required  to  make  a  refund  report, 
however,  if  a  refund  was  recovered  by 
an  interstate  pipeline  purchaser  through 
a  billing  adjustment. 

Nine  comments  were  filed  in  response 
to  the  NOPR.>»  After  consideration  of 
the  comments,  the  Commission  is 
adopting  the  NOPR's  proposal  with 
changes  as  described  below. 

IV.  Discussion 

A.  Refund  Period 

1.  Section  270.101(e) 

The  Commission  proposed  revising 
the  refund  regulations  in  %  270.101(e)  to 
require  a  first  seller  to  pay  refunds 
within  60  days  after  being  notified  that  a 
refund  is  due  or  becoming  aware  that  a 
refund  is  due,  unless  the  refund  is 
recovered  through  ^  billing  adjustment. 
Commenters  claim  that  this  eo-day  time 


•  Sw  18  CFR  271«)6(a)  and  (b)  (1868). 

*  Whm  no  paUtion  is  Hied  under  i  271.808  within 
ISO  days  {rem  the  last  day  of  the  disqualifying 
period,  the  first  seller  must  make  refunds  within  30 
days  from  that  date  and  file  a  refund  report  within 
80  days  of  that  date. 

■•  Individually.  ARCO  Oil  and  Gas  Company 
(AROO);  Aikansaa  Public  Service  Commission 
(Arkansas);  Columbia  Gas  Transmission 
Cofporation  (Columbia);  B  Paso  Natural  Gas 
Company  (B  Paso);  Exxon  Corporation  (Exxon); 
Tsnaaesee  Gas  Pipeline  Company  (Tennessee  Gas); 
and  United  Gas  Pipe  Line  Company  (United). 
Jointly.  ANR  Pipeline  Company  and  Colorado 
Inteistate  Gas  Company  (ANR  a  QG)  and  13  sellers 
of  natural  fas  (Sellm).  Sellers  include  Texaco  Inc.; 
Amoco  IVodoctlon  Company;  BP  Exploration  Inc.; 
ChevTOB  U.S.A.  Inc.;  Conoco  Inc.;  Hunt  Oil 
Company;  Manlhon  Oil  Co.;  Maxus  Energy 
Corporation:  Mitchell  Energy  Coiporatian;  Mobil 
Natnai  Gas  Inc.;  Phillip*  Petroleum  Company; 
FUlUpe  SS  Nahml  Gas  Company  and  Shell  Oil 
Company. 


period  is  too  short.  Bxxon  argues  that 
the  Commission  should  adopt  a  120-day 
time  period,  while  Sellers  argue  that  the 
period  for  making  refunds  or  billing 
adjustments  should  be  180  days.  They 
and  ARCO  maintain  that  a  longer  period 
is  necessary  to  retrieve,  assemble,  and 
evaluate  the  records  essential  to 
ensuring  that  the  refbnds  are  based  on 
accurate  documentation  rather  than 
mere  estimates. 

Sellers  also  request  that  the 
Commission  establish  procedures  for 
extending  the  time  period  whenever  a 
first  seller  cannot  in  good  faith 
determine  that  refunds  are  due  or 
whenever  a  first  seller  cannot  make  the 
refunds  within  the  required  time  period. 
United  argues  that  the  Commission 
should  provide  guidelines  and 
procedures  to  obtain  a  waiver  of  the 
proposed  refund  tioK  limitations  and 
late  refund  penalties  when  the  first 
seller  does  not  have  adequate  resources 
or  liquidity  to  make  a  lump  sum 
payment.  Finally,  United  requests  that 
the  Commission  provide  a  means  for 
purchasers  to  notify  the  Commission 
that  first  sellers  have  not  made  timely 
refunds  under  S  270.101(e). 

The  Commission  agrees  that 
additional  time  should  be  allowed  for 
first  sellers  to  make  refunds.  The 
purpose  of  this  rulemaking  proceeding  is 
to  establish  specific  time  limits  on  which 
both  the  industry  and  the  Commission 
can  rely  to  accomplish  prompt  refunds 
and  reports  of  refunds.  However,  the 
Commission  also  recognizes  that  first 
sellers  may  experience  difficulties  in 
verifying  and  calculating  refunds  within 
the  proposed  60-day  time  period. 
Accordingly,  the  Commission  is  revising 
proposed  S  270.101(e)(1)  to  provide  that 
a  first  seller  must  make  refunds  within 
120  days  after  notice  of  a  refimd 
obligation.**  This  120-day  time  period 
for  die  first  sellers'  refund  obligation 
should  provide  first  sellers  with 
sufficient  time  to  calculate  and  make 
accurate  refunds  without  the  risk  of 
penalty  for  untimely  refunds. 

The  Commission  will  not  adopt  either 
Seller's  proposal  to  establish  procedures 
for  extending  the  time  periods  in 
§  270.101(e)(1)  or  Uoited's  proposal  to 
estabUsh  procedures  for  purchasers  to 
notify  the  Commission  when  the  first 
sellers  have  not  made  timely  refunds 
because  our  present  regulations  already 
address  these  concerns.  First  sellers  can 
file  for  an  adjustment  when  longer 
periods  of  time  are  needed  to  make  the 
refunds.  On  the  other  hand,  purchasers 
can  file  a  complaint  with  the 


Commission  when  first  sellers  have  not 
made  timely  refunds. 

2.  Section  271.805 


The  NOPR  proposed  adding  a  new 
§  271.805(g]  that  would  require  first 
sellers  to  make  refunds  v^thin  180  days 
after  the  last  day  of  a  90-day  or  12- 
month  stripper  well  disqualifying  period, 
and  to  file  rehmd  reports  within  210 
days  after  that  last  day.  El  Paso  requests 
that  these  time  periods  rim  instead  from 
the  time  when  a  first  seOer  becomes 
aware  that  a  well  disqualifies.  It  claims 
that  it  at  times  experiences  data 
adjustments  to  production  history 
(metered  volumes,  number  of  days  of 
production,  and  shut  in  days)  to  wells 
tied  to  its  system,  and  that  these  data 
adjustments  cause  time  lags  in 
identification  and  notification  of  stripper 
well  disqualification.  When  these  time 
lags  occur,  it  argues,  it  oould  have 
difficulty,  despite  its  best  efiorts, 
meeting  the  proposed  time  requirements. 

The  Commission  does  not  see  how 
additional  time  for  making  and  reporting 
refunds  fi^m  stripper  wells  is 
warranted.  Under  the  regulations 
adopted  here,  a  first  seller  will  have  six 
months  from  the  end  of  the  disqualifying 
period  before  refimds  will  be  due.**  The 
Commission  believes  this  is  an  adequate 
period  for  data  adjustments  and 
adequate  time  for  first  seller  to  verify 
these  refunds. 

B.  Notification 

Several  commenters  were  concerned 
with  the  proposed  language  of 
§  270.101(e)(1)  that  woidd  require  a  first 
seller  to  make  refunds  '^after  the  seller  is 
notified  that  refund  is  due  or  becomes 
aware  that  a  refund  is  due".  Columbia 
notes  that  it  is  unclear  how  a  purchaser 
will  know  when  a  first  teller  becomes 
aware  that  a  refund  is  due,  thus  making 
it  unclear  when  the  purchaser  must 
make  the  refund  recovery  through  a 
billing  adjustment  if  the  first  seller  fails 
to  make  the  refund.  ARCO  suggests  that 
the  time  period  should  run  from  the  time 
the  first  seller's  refund  liability  is 
verified,  instead  of  fi-oa  the  time  when 
the  first  seller  is  notified  that  a  refimd  is 
due  or  becomes  aware  that  a  refund  is 
due.  Columbia  also  requests 
clarification  that  purchasers  need  not 
determine  when  the  first  seller  becomes 
aware  that  a  refimd  is  due  and  argues 
that  this  can  be  accomplished  by  (1) 


>  *  There  is  no  change  in  the  NOPR'i  proposal  that 
the  first  sellers'  refund  rAorts  must  be  filed  30  days 
after  the  dale  that  the  refund  payment  is  due. 


"  See  18  CFR  271.805(g)  under  which  first  sellers 
will  have  180  days  after  the  lat  day  of  a 
disqualifying  SO-day  or  IZ-month  period  to  make 
refunds.  These  six  months  cossist  of  90  days  to 
report  the  disqualification,  80  days  to  decide 
whether  to  file  a  petition  under  {  271.806,  and  an 
additional  30  days  to  make  the  refund. 
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requiring  the  first  seller  to  notify  the 
purchaser  of  a  disqualified  well,  and  (2) 
requiring  the  purchaser  to  obtain  a 
refund  through  a  billing  adjustment  only 
after  the  purchaser  becomes  aware  that 
a  refund  is  due. 

Upon  consideration  of  these 
comments,  the  Commission  is  revising 
the  language  in  S  270.101(e)(1)  to  specify 
that  the  first  seller  must  make  refunds 
after  the  first  seller  is  notified  by 
Commission  staff  or  the  purchaser  that 
refunds  are  due.  The  Commission  notes 
that  first  sellers  and  purchasers  are 
required  to  monitor  stripper  well 
production  and  report  disqualifications 
to  each  other.  In  addition,  a  copy  of  any 
staff  letter  notifying  a  first  seller  of  a 
refund  obligation  will  be  sent  to  the 
purchaser.  Thus,  the  Commission 
believes  the  purchaser  will  know  when 
billing  adjustments  should  be  used. 

C.  Billing  Adjustments 

The  Commission  proposed  in  the 
NOPR  that  when  a  first  seller  fails  to 
make  a  refund,  purchasers  may  utilize  a 
billing  adjustment  to  recover  refunds. 
The  proposed  regulations  provide  that 
the  first  seller  and  purchaser  could 
agree  to  completion  of  a  billing 
adjustment  within  a  reasonable  period 
not  to  exceed  120  days.  In  the 
alternative,  it  is  proposed  that  a 
purchaser  be  allowed  to  make  a  billing 
adjustment  unilaterally,  without  the 
agreement  of  the  first  seller.  Before  the 
purchaser  makes  a  unilateral  billing 
adjustment,  however,  the  proposed 
regulations  would  require  the  purchaser 
to  provide  the  first  seller  written  notice 
of  the  refund  amount  and  the  time 
period  during  which  the  billing 
adjustment  would  be  completed. 

Columbia  argues  that  the  Commission 
should  not  limit  the  time  period  for 
recovery  of  an  agreed-to  billing 
adjustment  to  120  days  but  instead 
allow  for  a  certain  time  period  for  the 
first  seller  and  purchaser  to  negotiate  a 
refund,  not  to  exceed  one  year.  United 
requests  the  Commission  to  establish 
procedures  to  obtain  a  waiver  of  the 
120-day  time  limit  for  billing 
adjustments  to  avoid  imdue  harm  to  the 
first  seller.  Tennessee  Gas  recommends 
that  §  270.101(e)(2)  be  clarified  to 
establish  that  the  120-day  time  period 
during  which  all  agreed-to  billing 
adjustments  are  to  be  concluded  is  to  be 
calculated  from  the  date  the  first  seller 
is  notified  of  the  refund  obligation  or 
becomes  aware  that  a  refund  obligation 
may  be  due.  In  response  to  these 
concerns,  the  Commission  is  revising  the 
regulations  to  substitute  one  year  for  the 
120-day  time  period  for  an  agreed-to 
billing  adjustment,  and  to  specify  a 
starting  date  for  the  one-year  term.  The 


revised  regulations  provide  instead  that 
the  purchaser  can  make  a  billing 
adjustment,  either  with  or  without 
previous  agreement  by  the  seller,  within 
a  reasonable  period  of  time  not  to 
exceed  one  year  from  the  date  the  first 
seller  is  notified  of  a  refund  obligation. 
As  we  noted  earlier,  first  sellers  may 
seek  an  adjustment  based  on  the  facts  of 
a  particular  situation  if  more  time  is 
needed. 

Commenters  also  raise  a  number  of 
concerns  about  the  unilateral  billing 
adjustment  procedures  proposed  in  the 
NOre.  Exxon  argues  that  a  unilateral 
billing  adjustment  by  the  purchaser 
should  not  be  permitted  until  30  days 
after  the  close  of  the  first  sellers'  refund 
period.  Sellers  and  ARCO  argue  that 
purchasers  should  not  have  the  right  to 
recover  the  refund  through  a  unilateral 
billing  adjustment  without  the  first 
seller's  concurrence  as  to  amount  and 
time  allowed  for  recovery.  Sellers  also 
argue  that  the  Commission  should 
require  the  purchaser  to  pay  interest  on 
refund  amoimts  wrongly  recouped  by 
the  piut:haser  through  a  billing 
adjustment.  In  the  alternative,  Sellers 
seek  procedures  that  may  be  used  to 
prevent  a  purchaser  fit)m  unilaterally 
making  a  billing  adjustment  when  the 
firat  seller  has  a  good  faith  beUef  that  no 
refund  is  due  or  Oiat  the  refund  amount 
is  in  error. 

ARCO  argues  that  the  purchaser  must 
provide,  in  addition  to  notice  to  the  first 
seller  that  the  purchaser  is  invoking  the 
unilateral  billing  adjustment,  sufficient 
documentation  to  support  the  basis  on 
which  the  purchaser  proposes  to  recoup 
the  funds  through  the  billing  adjustment. 
On  the  other  hand,  Q  Paso  requests  that 
the  Commission  delete  the  provision  in 
§  270.101(e)(3)  requiring  the  purchaser  to 
notify  the  first  seller  of  the  amount  of 
the  refund  to  be  recovered  and  the  time 
period  during  which  the  billing 
adjustment  will  be  completed.  El  Paso 
argues  that  this  requirement  would  be 
unduly  burdensome,  because  of  the 
large  number  of  stripper  wells  in  which 
it  is  first  purchaser,  and  duplicative, 
because  the  first  seller  already  is  aware 
of  a  refund  being  due.  It  requests  that 
the  Commission  provide  instead  for 
imilateral  billing  adjustments  without 
prior  notification  from  the  purchaser. 

These  arguments  regardbig  unilateral 
billing  adjustments  were  initially  raised 
and  addressed  in  Order  No.  423  when 
the  Commission  first  estabUshed 
procedures  permitting  purchasers  to  use 
billing  adjustments  to  recover  interim 
collection  refunds  under  9  273.302  of  the 
Commission's  regulations.  In  addition  to 
8i>ecifying  time  periods  for  refund 
collection,  the  final  rule  adopted  here 


allows  purchasers  to  use  virtually  the 
same  bUling  adjustment  procedurei 
established  in  Order  No.  423  for  all 
refund  obligations  other  than  interim 
collection  refund  obligations.  The 
Commission  continues  to  believe  diat 
additional  protection  for  first  sellers 
against  incorrect  billing  adjustments  ii 
generally  unnecessary.  The  purchaser!' 
notice  requirement  in  the  billing 
adjustment  procedures  was  established 
in  Order  No.  423  to  guarantee  that  die 
rights  of  producers  are  protected."  The 
Commission  has  not  seen  any  evidence 
that  the  billing  adjustment  proceduiet  in 
the  interim  collection  refund  regulationi 
are  creating  any  hardships  for  sellers  or 
purchasers.**  "The  Commission, 
therefore,  concludes  that  it  is 
unnecessary  to  modify  the  unilateral 
billing  adjustment  procedures  as  they 
apply  to  aU  refund  obligations  in  this 
final  rule. 

Sellers  contend  further  that  a  billing 
adjustment  cannot  be  used  if  the  current 
purchaser  of  gas  fitim  a  well  is  not  the 
purchaser  to  whom  the  refunds  are 
owed.  The  Commission  notes,  however, 
diat  Order  No.  423  stated  that  a  billing 
adjustment  can  be  made  on  any  other 
well  in  which  the  first  seller  has  an 
interest  that  the  purchaser  is  taking  gas 
frvm.  This  policy  should  apply  also  to  all 
refund  obligations  covered  by  this  final 
rule. 

Finally,  United  is  concerned  about 
being  required  to  refund  to  its  customers 
the  amounts  not  yet  collected  from  first 
sellers.  The  Commission  clarifies  that  a 
purchaser  is  not  obligated  to  make 
refunds  to  its  customers  imtil  it  has  the 
refunds  from  the  first  seller. 

D.  First  Seller's  Refund  Report 

In  bodi  8  Z70.101(e)(4)  and 
S  271.805(g)(2)  of  the  proposed 
regulations,  the  Commission  would 
require  the  first  seller  to  file  a  refund 
report,  accompanied  by  a  purchaser's 
concurrence.  Section  271.850(g)(2)  would 
require  in  the  alternative  a  statement, 
also  accompanied  by  a  purchaser 
concurrence,  that  no  refunds  are  due. 
First  sellers  would  not  need  to  file  these 
refund  reports  if  an  interstate  pipeline 
purchaser  recovers  the  refund  through  a 
billing  adjustment 

ARCO  argues  that  the  Commission 
should  sever  the  purchaser's 
concurrence  from  the  first  seller's  refund 
report  and  require  the  purchaser  to 
submit  the  concurrence  independently. 


>■  As  noted  in  Order  Na  423.  first  sellers  may 
avoid  billing  adiustments  by  making  lump-sui 
peyments  within  the  specifiad  period  of  time. 

>*  Accordingly,  the  Commiaslan  believe*  it  is  not 
necessary  to  amend  i  273J02(e)(l)(iU)  as  proposad 
by  Exxon. 


I  I 
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Sellert  aifM  that  the  rcqairemeat  la  Qe 
a  statOMBt  that  no  i^ud*  arc  due 
■houltf  be  eUminated  from 
i  271J05(g)(2).  In  the  altecBathrc.  Sellaa 
argue  HuA  the  CeamkakMi  at  least 
ghoukl  eliminate  the  pnrchaser'a 
conoiireBce  in  i  27U06(gK^  Sellers 
also  request  that  the  CoBBUssitm 
require  the  purchaser  to  provide  the 
seller  with  a  statement  of  concuireaoe 
or  nonconcurrence  within  a  specific 
period  of  tiaie  after  receiving  a  refnad. 
Finally.  Sellers  request  that  the 
Conunissioa  permit  first  sellers  to  file  a 
statement  that  no  concoirenoe  by  the 
purchaser  was  received  whatever  the 
purchaser  fails  to  provide  the  seUet  with 
a  concurrence  within  the  specific  time 
limits  that  Sellers  are  seeking  to  have 
imposed  fw  that  purpose. 

In  response  to  these  concerns,  the 
Commissioo  clarifies  that  if  the 
purchaser  has  not  submitted  a 
coocuiTence  before  the  time  period  to 
submit  the  refund  report  passes,  the  first 
seller  may  file  the  refund  report  without 
the  purchaser's  coocurreace.  In  this 
event,  the  purchaser  must  then  file  the 
concancnoe  separately  with  the 
Commissioa  within  30  days  of  the  first 
seller's  refund  report 

In  order  to  monitor  the  payment  of  all 
reqmred  refunds,  a  refund  report  or  a 
statement  that  no  refunds  are  doe. 
together  with  a  purchaser's  concurrence, 
is  necessary.  However,  in  response  to 
comments  by  Sellers  that  the 
requirement  in  S  271.flOS(g)(2}  for  filing  a 
purcfasser's  concuireace  is  burdensome 
because  many  sales  are  made  in  the 
spot  market  and  the  purchaser  vaacy  not 
be  aware  that  some  of  the  gas  is  subject 
to  a  maximum  lawful  price,  the 
Commission  is  adAig  to  i  271.806(g)(2) 
a  provision  to  permit  the  first  sdln  to 
submit  in  heu  <A  a  "bo  refund  doe" 
statemna  and  a  pun^sv's 
concumace,  an  affidavit  stating  that  it 
did  not  c«rileGt  BMfe  than  the  otherwise 
aH>licaUe  MLP. 

£•  MiscBfhtiieous 

1.  Purchasers  Need  Infonoation  From 
First  SeUets  on  a  WelM>y-WeU  Basis 

Tennessee  Gas  argves  that  the 
Cooanission's  objective  of  prompt 
enforcement  of  all  refund  obHgatians 
(whether  wider  the  interia  coflectioH 
refund  regutatiOR  in  1 273.302  or  the 
general  refmd  regulationo  in  1 270.101) 
cannot  be  adiieved  until  the 
Conmission  (1)  reoagiiizee  that  the 
purchaser  must  have  well-by-well 
infocmatka  avaibUe  to  it  from  the  in\ 
sellers  is  order  to  verify  and  enCofce 
refund  obligations  and  recover  refunds 
through  bilBiw  ad^ostments.  and  (2) 
imposes  on  an  first  sellers  a  continuing 


obtigatioa  to  provide  purchasers  with 
detailed  well  nfomatioa  for  each  well 
drilled  and  completed  or  redriUed  m  the 
applicable  contract  area. 

in  general,  the  NGf  A  established 
maxtauua  lawful  prioes  for  natural  gas 
on  a  well-by-well  basis.  The 
Commission  believes  that  Tenaesaee 
Gas.  as  a  prudent  purchaser,  riiould 
require  producers  to  submit  such  data  as 
part  of  its  own  billing  procedures  to 
ensure  that  its  payments  con^ly  with 
the  NGPA  price  ceilings.  The 
Commission,  therefore,  sees  no  need  for 
a  specific  requirement  for  individual 
well  data  in  the  refund  regulations 
established  in  this  final  rule. 

2.  Responsibility  for  Refunding  Excess 
Severance  Taxes 

ANR  ft  CIG  argue  that  the  NOPR  does 
not  address  the  need  to  refund  excess 
state  production  and  severance  taxes 
remitted  to  the  appropriate  tax  authority 
by  a  pipeline  purchaser  on  behalf  of  a 
first  seller.  They  note  that  neither 
§  9  270.101  or  271.805,  as  they  exist  or  are 
proposed  to  be  revised,  squarely 
addresses  the  issue  of  whether  the  first 
seller  or  the  purchaser  is  responsible  for 
obtaining  a  refund  of  excess  state  taxes 
which  have  been  remitted  by  the 
purchaser.  ANR  &  CIG,  therefore, 
request  the  Commission  to  clarify  that 
refimds  will  include  any  excess  state 
severance  or  production  taxes  remitted 
by  purdiasers  on  behalf  of  fffst  sellers. 

NGPA  section  110  and  1 271.1102(a)  of 
the  Commission's  regulations  provide 
that  die  maximum  lawful  price  may  be 
exceeded  only  to  the  extent  necessary  to 
recover  state  severance  taxes  borne  by 
the  first  seller.  Therafore,  tfie 
Commission  clarifies  that  if  the 
purchaser  paid  excess  severance  or 
prodoction  taxes  on  behalf  of  a  first 
seller,  the  first  seRer's  refimd  oMigation 
inchides  amounts  attributable  to  the 
excess  severance  or  production  taxes. 

3.  Civil  Penalty  Remedies 

In  the  NCX'R,  the  Conmiission  noted 
tha  most  interstate  pipelines  have  not 
taken  advantage  of  Ifae  billing 
adjustment  provision  in  Order  Na 
423  ^*  as  a  remedy  to  first  sellers' 
almost  chrome  delays  in  making 
refunds.  The  Commisman  advised 
interstate  pipelines  tiat  corrective 
action  wttl  be  porniad  tf  the  Inlling 
adjustment  pravisioaa  continue  to  be 
ignored.  Additioaally,  the  Conmiissiaa 
noted  its  authority  wider  section 
50t(b)(e)  of  die  NGm  to  assess  civil 
penalties  for  knowag  violations  of  ita 

»SDnt  Z9.eas  IIdiwS.  lisBS):  PBRC  stats,  ft  Ret*. 
[RegulaSoM  PMaoriila*  liRa-1886)  1 SOMS  (May  3S. 

iges). 


regulations.  The  CoramiasioB  noted  that 
if  the  problem  of  delay  ia  refumfiag 
persists,  it  will  consider  the  dvil  penalty 
MBMdy  on  a  case4)y-cafle  basis. 

El  Paso  seeks  confirmation  froai  the 
Commission  that  it  would  be  ineqsitable 
to  assess  a  civil  penally  against  a 
purchaser  wdien  dte  Coaunissian's 
regulations  assign  first  sellers  the  duty 
of  calcalating  and  retui'taug  amounts 
overcollected  in  a  first  stle.  The 
Coamiission  does  not  apee  with  El 
Paso's  position. 

The  Commission  emphasized  in  the 
NOPR  that  even  though  a  first  seller 
continues  to  carry  the  primary 
responsibility  for  its  refund  oblation, 
purdiasers  also  have  an  obligation,  as 
part  of  prudent  management,  to  ensure 
that  they  recover  and  pass  thnragh 
refunds  owed  to  their  ctBtomers.  The 
Commission  stressed  that  most 
interstate  pipelines  have  contributed  to 
the  problem  of  delay  by  not  using  billing 
adjustments  as  a  remedy  to  first  sellers' 
almost  chronic  delays  in  making  interim 
collection  refunds.  As  a  consequence, 
the  Commission  advised  interstate 
pipelines  that  it  intends  to  pursue 
corrective  action  if  the  billing 
adjustment  provisions  continue  to  be 
ignored.  The  Commission,  therefore,  has 
made  clear  in  both  the  NOPR  and  this 
final  rule  that  both  first  sellers  and 
purchasers  have  an  afiiimative 
obligation  to  ensure  prompt  refunds. 

4.  Statute  of  Limitations  | 

United  argues  that  tha  imposition  of 
time  limits  for  refunds  and  the  recovery 
of  refunds  through  billing  adjustments 
has  the  effect  of  imposing  a  statute  fA. 
Umitations  on  the  pipeline's  ability  to 
coUect  these  refunds.  The  Commission 
points  out  that  the  120-day  time  period 
in  S  270.101(e)  is  only  a  deadline  for  the 
first  seller  to  m^ce  a  lump  sum  payment 
of  the  refund;  it  does  not  relieve  the  first 
seller  of  its  refund  obligation  if  the 
refund  is  not  made  within  the  120-day 
period.  Neither  is  the  pwchaser  relieved 
of  the  obligation  to  pursue  the  refund  io 
any  manner. 

5.  Effective  Date  of  Refimd  RegulatioRS 

Exxon  argues  that  no  refunds  should 
be  due  under  the  final  r^e  until  120  days 
afier  its  effective  date  or  that  the 
effective  date  ^lould  be  120  days  after 
the  final  rule  is  issued.  According  to 
Exxon,  imless  some  type  of 
pandfathering  is  provided  for.  refuads 
could  literally  be  due  the  day  Uie  &ial 
role  is  issued.  The  OHMussion  bdievea 
Aat  120  days  is  too  kmg  to  wait  beiore 
the  final  ru^  in  this  proceeding  becomes 
effective,  and  that  an  effective  ikle  of  30 
days  after  publication  ift  the  Fedani 
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Register  is  adequate.  The  deadlines 
imposed  herein  are  reasonable,  and 
purchasers  and  sellers  have  had 
extensive  notice  (throuj^  the  NOPR)  of 
the  Commission's  intent  to  adopt  them. 

V.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  must  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment."  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment."  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.*'  This  rule 
is  procedural  in  nature  and  merely  sets 
time  frames  for  existing  refunds  and 
reporting  requirements.  Consequently, 
since  this  rule  falls  within  the 
categorical  exemptions  provided  in  the 
Commission's  regulations,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  is  required." 

VI.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  a  description  and 
analysis  of  final  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.'" 
The  Commission  is  not  required  to  make 
an  RFA  analysis  if  it  certifies  that  a 
proposed  rule  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

The  final  rule  revises  S  270.101(e)  by 
setting  a  time  limit  of  120  days  for  the 
seller  to  refund  excess  charges  and  a 
time  limit  of  30  days  after  the  refund  is 
due  to  report  refunds  to  the  Commission. 
Currently,  overcharges  must  be  refunded 
and  reported  promptly.  Thus,  this  final 
rule  simply  provides  time  fi-ames  for  the 
refund  and  reporting  requirements 
which  are  already  in  place. 

The  final  rule  also  revises  S  271.805(g] 
to  specify  that  refunds  due  to  the 
disqualification  of  stripper  wells  are  due 
within  180  days  afier  the  last  day  of  the 
disqualifying  90-day  or  12-month  period. 
A  refund  report  or  statement  of  no 
refund  due  for  stripper  wells  is  due 


"Regulations  Implementing  National 
Environmental  Policy  Act  of  1909,  52  FR  47807  (Dec. 
17. 1987),  FERC  Stata.  ft  R^ja.,  1 3a783  (Dec  10. 
1987). 

"  IB  CFR  360.4  (1968). 

>•  16  CTR  38a4(a)(2)(ii]  (1988). 

"SeeCXK  380.4(a)(l]  (1988). 

■<>5  U.&C.  801-012  (1982). 


within  210  days  after  the  last  day  of  the 
disqualifying  OO-day  or  12-month  period. 
The  reports  required  by  S  270.101(e)(4) 
and  S  271.805(g)(2)  will  not  include  any 
information  regarding  a  refund 
recovered  by  an  interstate  pipeline 
purchaser  through  a  billing  adjustment 

In  view  of  these  considerations,  the 
Commission  has  determined,  pursuant 
to  section  605(a)  of  the  RFA  that  the 
filing  dates  for  refunds  and  refund 
reports  will  not  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities." 

Vm.  Paperwork  Reduction  Act 
Statement 

The  Paperworic  Reduction  Act  *'  and 
the  Office  of  Management  and  Budget's 
(0MB)  regulations  "  require  that  OMB 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  information  collection  provisions  in 
this  final  rule  are  being  submitted  to 
OMB  for  its  approval. 

The  Commission  promulgated  the 
information  collection  provisions  of  this 
rule  in  order  to  ensure  that  refunds 
owed  by  producers  and  other  first 
sellers  of  natural  gas  are  made  as 
quickly  as  possible  and  ultimately 
passed  through  to  residential  customers 
and  other  end  users.  These  proposals  do 
not  change  the  current  requirement  to 
report  refunds  to  the  Commission.  The 
provisions  clarify  the  current  obligation 
under  §S  270.101(e]  and  271.805  to  report 
refunds,  and  establish  deadlines  for  first 
sellers  to  comply  with  the  existing 
reporting  requirements. 

Pursuant  to  OMB's  regulations,*'  the 
Commission  is  providing  the  following 
information: 

(1)  The  title  of  the  collection  of 
information  in  this  final  rule  is 
"Establishment  of  Deadlines  for  First 
Sellers  to  Make  and  Report  Refunds." 

(2)  The  Commission  needs  to  collect 
this  information  to  ensure  that  first 
sellers  are  making  required  refunds  to 
their  customers  for  overcollections  or 
unauthorized  collections  of  prices  for 
first  sales  of  natural  gas,  pursuant  to  the 
NGPA  and  the  Commission's 
implementing  regulations. 

(3)  Respondents  that  will  provide  the 
needed  information  will  be  first  sellers 
of  natural  gas. 

(4)  The  Commission  estimates  that:  (a) 
The  public  reporting  burden  averages 
one  hour  per  response;  (b)  the  frequency 
of  responses  is  based  upon  the 
frequency  of  occurrence  of  the  refunds 
per  year  and  cannot  be  projected;  and 
(c)  the  total  annual  number  of  likely 


responses  is  4,000,  although  some 
respondents  may  submit  more  than  one 
response. 

Interested  persons  can  obtain 
information  on  the  information 
collection  provisions  by  contacting  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426  (Attention: 
Michael  Miller  at  (202)  357-9205). 
Comments  on  the  information  collection 
provisions  can  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building. 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission). 

vm.  Effective  Date  Statement 

This  final  rule  is  effective  September 
11, 1989.  However,  if  OMB  has  not 
approved  the  information  collection 
provisions  in  this  rule  by  that  date,  the 
Commission  will  issue  a  notice 
temporarily  suspending  the  effective 
date  until  OMB  has  approved  the 
reporting  requirements. 

List  of  Subjects 

18  CFR  Part  270 

Natural  gas,  Price  controls,  Reporting 
and  recordkeeping  requirements. 

18  CFR  Part  271 

Continental  Shelf,  Natural  gas,  Price 
controls.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  revises  Parts  270  and  271, 
Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission. 
linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

PART  270— RULES  GENERALLY 
APPLICABLE  TO  REGULATED  SALES 
OF  NATURAL  GAS 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  Natural  Gas  Act  15  U.S.C  717- 
717w  (19S2);  Department  of  Energy 
Organization  Act  42  U.S.C.  nOl-7352  (1982): 
E.0. 12008.  3  CFR  1978  Comp.,  p.  142;  Natural 
Gas  Policy  Act  of  1978,  IS  U.S.C  3301-3432 
(1982). 

2.  In  f  270.101,  paragraph  (e)  is  revised 
to  read  as  follows: 


S  270.101    Application  Of 
fkst-salee  of  natural  gas. 


oeMng  pnoea  to 


■>  44  U.S.C  3501-3S20  (1982). 
**  S  CFR  1320-12  (1968). 
"  5  CFR  1320.15(a)  (1968). 


(3)  General  refund  obligation  and 
filing  requirements  for  first  sellers.  (1) 
Any  price  collected  with  respect  to  a 
first  sale  of  natural  gas  to  which 


I 
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Subchapttt  H  anpUea  is  ooUectad 
•ubj«ct  to  a  gennal  iMigBtkm  to  r^ud 
any  portion  of  the  price,  together  %wiA 
interest  detenained  in  acconknce  with 
fi  S  154.102  (c)  and  (d)  of  this  chapter, 
which  is  in  excess  of  the  maximum 
lavitul  price  or  collection  of  whidi  is  not 
authorized  by  Sebchapter  H.  The  refund, 
including  interest,  met  be  paid  within 
120  days  after  tfie  seller  is  notified  by 
Commission  staff  or  a  purchaser  that  a 
refond  is  doe  unless  the  refund  is 
recovered  through  a  billing  adjustment 
as  provided  in  paragraphs  (eX2)  or  (eX3) 
of  this  section.  Coapliance  with  the 
specific  refund  requirements  of  S  273.302 
of  this  chapter  wiU  not  terminate  the 
general  refund  obligation  under 
Subchapter  H. 

(2)  A  p«rchaser  may  not  use  a  billing 
adjustment  to  recover  a  refund  required 
by  paragraph  (e)(1)  of  this  section  befme 
the  expiratioB  of  the  12(Vday  period  for 
the  seller  to  SMke  the  refiind.  If  the 
seller  fsila  to  make  a  refand  vrithin  the 
120-day  pcrtod.  thepurdiaser  may  use  a 
billing  adjustment  to  reeovw  die  refund 
without  agreement  by  the  seller.  Before 
making  a  billing  adjustment,  the 
purchaser  must  provide  the  seUer 
written  notice  of  the  amount  of  the 
refund  to  be  recovered  and  the  time 
period  during  whidi  the  biffing 
adjustment  will  be  completed.  The  time 
period  for  the  bilhng  adjustMient  can  be 
a  reasonable  period  of  time  not  to 
exceed  one  year  from  die  date  a  first 
seller  is  notified  of  a  refund  obligation. 

(3)(i}  Except  as  provided  in  paragrai^ 
(e)(3)i[ii}  of  this  section,  within  150  days 
after  the  seller  is  notified  by 
Commission  staff  or  a  purchaser  that  a 
refund  is  due,  the  seller  mast  file  an 
original  and  two  copies  of  a  lefimd 
report,  accompanied  by  a  parehaaer's 
concurrence,  containing  the  information 
specified  to  I  273.302(f)  of  this  chapter. 
A  seller  is  not  required  to  inchide  fai  a 
report  filed  under  this  paragraph  any 
information  regarding  a  refiind 
recovered  by  an  interstate  pfpeBne 
purchaser  through  a  bftlfaig  adfustaient. 

Hi)  If  a  purchaser  does  not  provide  Ae 
seller  with  its  coneunence  within  the 
time  period  specified  in  paragraph 
(e)(3)(i]  of  this  section,  die  seller  may 
file  die  refund  report  without  the 
purchaser's  concurrence. 

PART  271-CElUNQ  PRICES 

3.  The  authority  dtotkNi  for  Pol  zn 

continues  to  read  as  foUows: 

Autherilr  Netval  Gas  Act,  IS  U.S.C.  717- 
717W  (igK);  Dipaitineia  ^ttaugf 
Orgaidattoa  Act «  U&C  7101-7362  ftlM^ 
E.0. 1200a  3  CFR  197a  CoiVh  pt  M2;  Natural 


Gas  Peiicy  Act  of  11)7%  15  U.&C.  33M-34a2 
(1M2). 

4.  In  1 271 JKE.  paragraph  (f)  Is 
revised,  paragraph  fg)  is  redesignated  as 
paragraph  (h)  and  anew  para^v]^  (g) 
is  added. 

927tJ05   Cont&iuinf  quaUicatton. 
*        •        *        •        * 

(f)  CoHectj'ai  sublet  to  refund  (1)  An 
operator  who  files  a  petition  or  motion 
under  paragraph  (ej  may  coUect,  subject 
to  refund,  the  m^iciiyiiTn  lawfai  price 
provided  in  S  271^02: 

(i]  From  the  last  day  of  the  QO-day  or 
the  12-month  disqualifying  period  if  the 
petition  or  motion  is  filed  within  150 
days  after  the  last  (fay  of  the  90-day  or 
the  12-month  disqualifying  period,  or 

(ii)  In  all  other  cases,  after  the  date 
the  petition  is  filed. 

(2)  When  the  petition  or  motion  filed 
under  paragraph  (e)  of  this  section  is 
denied  or  withdrawn,  the  operator  m 
purchaser  must  comply  with  the 
provisions  of  i  270.101(e)  of  this  chapter. 

(g)  Refunds  due  to  disqualification.  (1) 
Unless  the  seller  files  a  petition  under 

§  271.806  within  150  days  after  die  last 
day  of  the  disquallQring  90-day  or  12- 
month  period,  and  tsiless  the  refund  is 
recovered  through  a  billing  adjustment 
as  provided  in  SS  270.101(e]  (1)  and  (2) 
of  this  chapter,  the  teller  must  refund  to 
the  purchaser  the  amount  collected  in 
excess  of  the  maximum  lawful  price, 
together  with  biterest  determined  in 
accordance  with  IS  154.102  (c)  and  (d) 
of  this  chapter,  within  180  days  after  the 
last  day  of  the  disqualifying  90-day  or 
12-month  period.  Compliaiice  with  the 
specific  refund  requirements  of  i  273.302 
of  this  chapter  wiU  not  terminate  the 
general  refund  obligation  under  Subpart 
H. 

(2Ki)  Except  as  piovided  in  paragraph 
(gJUMii)  of  this  section,  within  210  days 
after  the  last  day  of  the  disqualifying  90- 
day  or  12-month  period,  the  seller  must 
file  either. 

(A)  An  origmal  a»d  twro  copies  of  a 
refund  report,  accompanied  l^  a 
purchaser  concurrence,  containiag  die 
information  specifiad  in  §  273.302(f)  of 
this  chapter, 

(B)  A  statement,  accompanied  by  a 
purchaser  concurrence,  that  no  refunds 
are  due;  or 

(C)  An  affidavit  that  die  seUer  did  not 
coUect  more  than  the  otherwise 
applicable  maxirauat  kwfid  price. 

(ii)  If  a  porchaserdoes  not  provide  the 
sella  with  its  cooovrence  within  Uie 
time  period  specifiad  in  para^aph 
(g)(2)(i)  of  this  section,  the  seller  may 
file  the  refund  reports  or  statements  that 
no  refunds  are  due  without  the 
purchaser's  coneunence. 


(3)  A  seller  is  not  reqaired  to  tododa 
in  a  r^iort  filed  under  tUs  peragsa|ri) 
any  information  regardleg  a  rcfaad 
recovered  by  an  interstate  pipeline 
purdiaser  through  a  billing  ac^ustment 
•        •        *        *        *  I 

[FR  Doc.  89-16649  FUed  fr-B-^g;  8:45  am] 
BIUSM  CODE  6717-01-M 


DEPARTMENT  OF  THQ  TREASURY 
Customs  Service 


19  CFR  Part  177 

[T.D.  89-74] 


Adminlatratlve  ProcedUree;  Correetie« 

aqency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
Acnoic  Final  rule;  correction. 

SUMMAIIY:  a  document  was  pubhshed  in 
the  Federal  Register  (54  FR  31511)  on 
July  31, 1969,  amending  Part  177, 
Customs  Regulations,  by  changing 
certain  existing  procedores  and  creating 
other  new  procedures  that  will  enhance 
and  expedite  Customs  deaBngs  with  the 
importing  public.  This  document 
corrects  an  error  that  afpean  to  diat 
document.  The  document  inadvertendy 
omitted  the  Treasury  Decision  (T  J).) 
number.  The  final  role  is  TD.  89-74. 
FOn  HMTHEII  INFOmMllON  CONTACT: 
John  T.  Etoth,  Commercial  Rahngs 
Diviskm.  (202)  566-586a. 

KiuiynC  ntetson. 

Chief.  Regulations  and Dischsan  Law 
Branch.  i 

Approved:  August  4,  lOSsJ 
[HI  Doc.  89-18646  nied  a«-89;  8:45  an) 


COPYRIGHT  ROYALTY  TRIBUNAL 
37  CFR  ParU  301  and  809 
[CRT  Docket  Na  89-3-Rin 
Satellite  Carrier  Cowpiileory  Lfcawea 


I  Copyright  Rojfalty  TrifawtaL 
AcnoR:  Final  mle. 

SUMMAHV:  The  Tribunal  is  amending  its 
rules  to  provkle  for  thefittng  oi  satellite 
carrier  claims  with  the  Tribunal  and  to 
establish  the  rules  of  procedure  for 
distribatkig  the  sateUitt  carrier 
copyright  royalty  fees  to  the  proper 
copyright  owners.  These  regulations 
implement  the  provisicos  of  Ae  SatelBte 
Home  Viewer  Act  of  1888. 

EFFECTIVE  DATE:  September  11, 1960. 
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FOR  FURTHEH  arOI— AHOW  CONTACT: 
Robert  Cassler,  General  ConnseL 
Copyright  Royalty  Tribunal  1111 20di 
Street,  NW..  Suite  45a  Washington.  DC 
20036,  (202-653-5175). 

SUPPiEMENTAIIV  INFORMATION:  The 
Satellite  Home  Viewer  Act  of  1968, 
effective  January  1, 1960,  created  a  new 
copyright  compulsory  Hcense.  In 
general,  it  provides  that  a  satellite 
carrier  may  retransmit  broadcast  signals 
to  the  public  for  private  home  viewing 
so  long  as  the  satellite  carrier  pays  a 
8tatutorily-set  copyright  royalty  fee.  The 
fees  are  to  be  paid  by  the  satellite 
carrier  to  the  Copyright  Office 
semiannually.  17  U.S.C  119(b)(1). 

To  implement  the  Satellite  Home 
Viewer  Act  the  Tribunal  proposed  to 
amend  some  of  its  existing  rc^gulations, 
and  to  adopt  new  regidations.  54  FR 
21451  (May  18, 1986). 

The  Tribunal  received  comments 
from:  the  American  Society  of 
Composers,  Authors  and  Publishers 
(ASCAP).  Broadcast  Music,  Ina  (Bivfl), 
the  Joint  Sports  Claimants  which  include 
Major  League  Baseball,  the  National 
Basketball  Association,  the  National 
Hockey  League  and  the  National 
Collegiate  Athletic  Association  QSC). 
the  Motion  Picture  Association  of 
America  (MPAA)  and  SESAC,  Inc.. 
(SESAq. 

All  comments  favored  the  adoption  of 
the  proposed  rules.  C«lain  editorial 
changes  were  proposed  by  MPAA  and 
by  BMI  which  die  Tribunal  has 
reviewed  and  accepts. 

List  of  Subjects 

37  CFR  Part  301 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Sunshine  Act 

37CFRPart909 

Claims,  Q^yright  Satellites. 

For  the  reasons  set  forth  in  the 
preamble,  the  Tribunal  amends  37  CFR 
Part  301  as  fdlows: 

PART  301-COPYRIQHT  ROYALTY 
TRIBUNAL  RULES  OF  PROCEDURE 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

AudMtity:  17  U.&C  803(a] 

2.  In  Section  301.1.  paragraph  (d)  is 
revised,  and  a  new  paragraph  (e)  is 
added  as  follows: 


S  301.1 


(d)  To  distribute  cable  television, 
jukebox  and  satdhte  carrier  royalties 
under  17  U.S.C  HI,  116  and  110. 


respectively,  deposited  with  the  Register 
of  Copyrights. 

(e)  To  monitor  and  assist  the 
negotiation  of  an  adjustment  to  the 
satellite  carrier  royalty  rates,  and/or  to 
assist  and  review  the  arbitration  of  an 
adjustment  to  the  satellite  carrier 
royalty  rates  (17  U.S.&  119). 

3.  Section  301.70  is  reviMsd  as  foHows: 

S  301.70    Scope. 

This  subpart  governs  <mly  those 
proceedings  dealing  with  die 
distribution  of  compulsory  cable 
television,  coin-operated  phonorecord 
player  (jukebox)  and  sateUite  carrier 
royalties  deposited  with  the  Register  of 
Copyrights,  according  to  the  terms  of  17 
U.S.C.  (d)(4),  116(c)  and  lig(b). 
respectively.  It  does  not  govern 
unrelated  ndemaldng  proceedings. 
Those  provisions  of  Subpart  E  generally 
regulating  the  conduct  of  proceedings 
shall  apply  to  royalty  fee  distribution 
proceedings,  unless  they  are 
inconsistent  with  the  specific  provisions 
of  this  subpart 

4.  In  S  301.71,  a  new  paragraph  (c)  is 
added  as  follows: 

S  301.71    Commencafnent  proceedings. 

(c)  Satellite  carriers.  In  the  case  of 
compulsory  royalty  fees  for  the 
secondary  transmissions  by  satellite 
carriers  of  television  broadcast  stations 
to  the  public  for  private  home  viewing, 
any  person  claiming  to  be  entiUed  to 
such  fees  must  file  a  claim  widi  the 
Tribunal  during  the  month  of  July  of 
each  year  in  accordance  with  Tribunal 
regulations. 

5.  In  S  301.72,  a  new  paragraph  (c)  is 
added  as  follows: 

§  301.72    Determination  of  controversy. 

(c)  Satellite  carriers.  After  the  first 
day  of  August  each  year,  die  Tribunal 
shall  determine  whether  a  controversy 
exists  among  the  claimants  of  satellite 
carrier  compulsory  royalty  fees.  In  order 
to  determine  whether  a  controversy 
exists,  the  Tribunal  may  conduct 
whatever  proceedings  it  feels  necessary, 
subject  to  the  procedures  and 
regulations  of  Subpart  E.  The  resulte  of 
this  determination  shall  be  announced 
in  the  Federal  Register.  If  the  Tribunal 
decides  that  a  controversy  exists,  the 
Federal  Register  notice  ^all  also 
announce  die  commencement  of  the 
royalty  distribution  proceeding,  and 
shaU.  to  the  extent  feasible,  describe  the 
general  structure  and  sdiedule  of  the 
proceeding. 

6.  A  new  Part  309,  consisting  of 
S9  309.1  dirough  300.6  is  added  as 
follows: 


PART  309  FIUNQ  OF  CLAIMS  TO 
SATELLITE  CARRIER  ROYALTY  FEES 

Sec. 

308J  General 

30S.2  TiBie  of  filing. 

aoas  Content  of  daira. 

308.4  Compliance  with  statutory  dates. 

30ftS  Separate  claiais  reqnind. 

30B.6  Ponas. 

AulfaQrity:  17  U.&C  119(bK4). 


1309.1 

This  regulation  presaibes  procedures 
pursuant  to  17  U.S.C.  119(b)(4),  wherrijy 
persons  claiming  to  be  entiUed  to 
compulsory  license  fees  for  secondary 
transmissions  by  sateltite  carriers  of 
television  broadcast  signals  to  (he   .. 
public  for  private  home  viewing  shaU 
file  claims  with  the  Copyright  Royalty 
Tribunal. 

9  309.2   Thne  of  flHng. 

Commencing  with  July,  1990.  and 
during  July  of  each  succeeding  year, 
every  person  claiming  to  be  entided  to 
compulsory  license  fees  for  secondary 
transmissions  by  satellite  carriers  during 
the  previous  calendar  year  of  television 
broadcast  signals  to  the  public  for 
private  home  viewing  shall  file  a  claim 
with  the  Copyright  Royalty  Tribunal  No 
royalty  fees  shall  be  distributed  to  any 
person  during  the  specified  period 
imless  such  person  has  filed  a  claim  to 
such  fees  during  the  following  calendar 
mondi  of  July.  Claimants  may  file  jointiy 
or  as  a  single  claim.  A  performing  rights 
society  shall  not  be  required  to  obtein 
bom  its  members  or  affiliates  separate 
authorizations,  apart  from  their 
standard  membership  m  affiliate 
agreements,  for  purposes  of  this  filing 
and  fee  distribution. 

S309l3    Content  of  dtfms. 

Claims  filed  for  satellite  carrier 
compulsory  license  fees  shall  include 
the  following  information: 

(a)  The  full  legal  name  of  the  person 
or  entity  claiming  compulsory  license 
fees; 

(b)  The  full  address,  including  a 
spedfic  number  and  street  name  or  rural 
route,  of  the  place  of  business  of  the 
person  or  entity, 

(c)  A  general  statement  of  the  nature 
of  the  copyrighted  works  n^iose 
seconds^  transmission  by  satdlite 
carriers  for  private  home  viewing 
provides  the  bads  of  die  daim:  and 

(d)  Identification  of  at  least  one 
secondary  transmissiai  by  a  sateUite 
carrier  for  private  home  vtewing 
establishhig  a  basis  for  the  daisa. 
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§909.4   CoHiplMiM wHh sMutory I 
Claims  filed  with  the  Copyright 
Royalty  Tribunal  shall  be  considered 
timely  filed  only  if: 

(a)  They  are  received  in  the  offices  of 
die  Copyright  Royalty  Tribunal  during 
normal  business  hours  during  the  month 
of  July,  or 

(b)  They  are  properiy  addressed  to  the 
Copyright  Royalty  Tribunal,  1111  20th 
Street  NW..  Suite  45a  Washington,  DC 
20036  and  they  are  deposited  with 
sufficient  postage  with  the  United  States 
Postal  Service  and  bear  a  July  U.S. 
postmark. 

9  309.5   Sepanrte  cWms  required. 

If  a  person  or  entity  intends  to  file 
claims  for  both  cable  compulsory  Ucense 
fees  and  satellite  carrier  compulsory 
license  fees  during  the  same  month  of 
July,  that  person  or  entity  must  file  his  or 
her  claims  separately  with  the  Copyright 
Royalty  Tribunal.  Any  single  claim 
which  piuports  to  file  for  both  cable  and 
satellite  carrier  compulsory  license  fees 
will  be  rejected. 

9309.9   Fonna. 

The  Copyright  Royalty  Tribunal  does 
not  provide  printed  forms  for  the  filing 
of  claims. 

Dated:  August  7, 1989. 
Mario  F.  Aguero, 
Acting  Chairman, 

[FR  Doc.  89-18704  Filed  8-9-89;  8:45  am] 
MJUNQ  coot  i4ie-es-M 


DEPARTMENT  OF  THE  INTERIOR 

Bursau  of  Land  Managwnmit 

43  CFR  Public  Land  Ordar  6741 
(CA-94(H)9-4214-10;  CACA-16444] 

Partial  Ravocatlon  of  D^;>artinantal 
Ordar  Datad  Juna  24, 1952;  California 

AOENCy:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

•UMMARY:  This  order  revokes 
Departmental  Order  dated  June  24, 1952, 
insofar  as  it  affects  22.62  acres  of  land 
withdrawn  for  Powersite  Classification 
No.  425.  The  land  is  no  longer  needed  for 
the  purpose  for  which  it  was  withdrawn. 
This  action  will  open  22.62  acres  to 
surface  entry  to  permit  consummation  of 
a  U.S.  Forest  Service  exchange.  The 
land  has  been  and  will  remain  open  to 
mining  and  mineral  leasing. 
emcnvs  datc  September  11, 1988. 

PON  RmTHER  mPORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office.  Room  E-2845,  Federal  Office 


Building,  2800  Cottage  Way. 
Sacramento,  California  95825, 91&-978- 
4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Departmental  Order  dated  June 
24, 1952,  which  withdrew  public  land  for 
Powersite  Classification  No.  425  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lapd: 

Mount  Diablo  Meridian 

Plumas  National  Forest 

T.  27  N..  R.  9  E.,  sec.  34i  lot  2  (formerly  a 
portion  of  the  SW  VtSEV*]. 

The  area  described  contains  22.62 
acres  in  Plumas  County. 

2.  At  10  a.m.  on  September  11, 1989, 
the  land  shall  be  opened  to  such  forms 
of  disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law. 

Dated:  August  2. 1889. 
Frank  A.  Bracken,  I 

Undersecretary  of  the  Interior. 
[FR  Doc.  89-18691  Filed  8-9-89;  8:45  am] 
BILUNO  CODE  431IM0-H       j 

43  CFR  Public  Land  Order  6742 

[AK-932-09-4214-10;  F^)30072] 

Partial  Ravocation  of  Air  Navigation 
Site  No.  140,  Candle,  for  Selection  of 
Land  by  the  State  of  Alaska 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Department  Order  insofar  as  it  affects 
54.3  acres  of  public  land  withdrawn  for 
Air  Navigation  Site  I<fo.  140  at  Candle, 
Alaska.  The  land  is  no  longer  needed  for 
the  purpose  for  which  it  was  withdrawn. 
This  action  will  also  open  the  land  for 
selection  by  the  State  of  Alaska,  if  such 
land  is  otherwise  available.  If  the  land  is 
not  selected  by  the  State,  this  order 
opens  the  land  to  metalliferous  mining. 
The  land  has  been  and  will  remain 
closed  to  nonmetalliferous  mining  and 
mineral  leasing  pursuant  to  Public  Land 
Order  No.  5180,  as  amended. 
EFFEcnvE  date:  August  10, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599, 907-271- 
3342. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior,  by  section  204 


of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U.S.C.  1714,  and  by  section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement 
Act.  85  Stat.  708  and  709;  43  U.S.C. 
1616(d)(1),  it  is  ordered  as  follows: 
1.  The  Departmental  Order  dated 
April  17, 1940,  as  amended,  which 
withdrew  public  land  for  Air  Navigation 
Site  No.  140  is  hereby  revoked  insofar  as 
it  affects  the  following  described  land: 

Candle,  Alaska  | 

Beginning  at  Comer  No.  1,  spproximate 
latitude  65*55'  N.,  longitude  1M*55'  W..  from 
which  USLM  No.  1237  in  the  Fairbanks 
Recording  Precinct  at  Candle,  Alaska,  bears 
approximately  S.  49*  W.  2.46$  feet;  thence 
from  said  beginning  comer 

S.  12'20'  E.  750  feet  to  Comer  No.  2; 
S.  37*  E.  650  feet  to  Comer  No.  3; 
S.  44°30'  E.  680  feet  to  Comer  No.  4; 
S.  60°  E.  1.580  feet  to  Comer  No.  5; 
(Comers  1  to  5  are  all  on  the  right  bank  of 
the  Keewalik  River); 

N.  aa'ao*  E.  550  feet  to  Coraer  No.  6: 
N.  48*41'  W.  3,323.3  feet  to  Comer  No.  7: 
S.  58*15'  W.  239.9  feet  to  Comer  No.  1,  the 
place  of  beginning. 

The  area  described  contains 
approximately  54.3  acres. 

2.  Subject  to  valid  existing  rights,  the 
land  described  above  is  hereby  opened 
to  selection  by  die  State  of  Alaska  under 
either  the  Alaska  Statehood  Act  of  July 
7, 1958,  72  State.  339,  et  scq.;  46  U.S.C. 
prec.  21,  or  section  906(b)  of  the  Alaska 
National  Interest  Lands  Conservation 
Act,  94  Stat.  2371,  2437-2438;  43  U.S.C. 
1635. 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
the  land  is  otherwise  available.  Any  of 
the  land  described  herein  that  is  not 
selected  by  the  State  of  Alaska  will  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  No.  5180,  as 
amended,  and  any  other  withdrawal  of 
record. 

4.  At  10  a.m.  on  November  9, 1989,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  for  metalliferous  mtoerals  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  aiul  the 
requirement  of  appUcable  laws. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the  general 
mining  laws  for  metalliferous  minerals 
prior  to  the  date  and  the  time  of 
restoration  is  unauthoriaed.  Any  such 
attempted  appropriations,  including 
attempted  adverse  possession  under  30 
U.S.C.  38,  shall  vest  no  rights  against  the 
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United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  wiU 
not  intervene  in  disputes  ^tween  rival 
locators  over  posseaeory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  August  2, 1980. 
Frank  A.  Bracken, 
Under  Secretary  of  the  Interior. 
(FR  Doc.  89-18690  Rkd  8-9-89;  8:45am] 
BHUNQ  CODE  «*1»>iA-M 


FEDERAL  EMERGENCY 
RnANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  6942] 

Suspension  of  Community  Elfglbfflty 

agency:  Federal  Emergency 
Management  Agency,  FEMA 
ACTION:  Final  rule. 


summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  imder  the  National 
Flood  Instu>ance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
commiuiity  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 

EFFECTIVE  DATE:  As  shown  in  fifth 
column. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas,  Asssistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insivance  Administration, 
Federal  Center  Plaza,  500  C  Street  SW., 
Room  416,  Washington,  DC  20472,  (202) 
646-2717. 

§64.6    UstofeUgMecoimnunRies. 


SUPPLEMENTARY  mPORMATKM:  The 

NFIP  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  hves  and 
new  construction  from  future  flooding. 
Section  1315  of  die  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures 

On  August  25, 1986,  FEMA  published 
a  final  rule  in  the  Federal  Re^er  that 
revised  the  NFIP  floodplain  management 
critera.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibiUty  in  the  NFIP,  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFEP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  from  participation 
in  the  NFIP. 

The  commimities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  critera  and  will  be 
suspended  on  the  effective  date  shown 
in  diis  final  rule.  However  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insiu-ance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 


State  and  conimunity  name 


Colorado: 

Cripple  Creek.  Oty  of 

Frisco,  Town  of 

Maryland: 

Uninoorporatad  Afws  of .. 
North  Dakota: 

BeuiaN  Oty  of- 


Otiio: 


Unmcorporatad  Areas  of.. 

Lindaas,  Township  of 

Listxm,  Oty  of 

Souris.  CHy  of 

Wlng,Cityof 


Mentor,  Ctty  of.. 


County 


eoepenaioa  date,  contact  the  appropriate 
FEMA  Regional  Office  or  die  NFIP 
servicing  contractor. 

Hie  Administrator  finds  that  notioe 
and  pubbc  procedures  under  5  U.SC 
533(b)  are  impracticaUe  and 
unnecessary  because  commonities  hsted 
in  this  final  rule  have  been  adetjuately 
notified.  Each  community  receives  a  60- 
and  30-day  notification  addressed  to  die 
Chief  Executive  Officer  that  die 
community  will  be  suspended  unless  the 
required  floodplain  management 
meesiuvs  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reaeons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C 
605(b),  the  Administi*ator.  Federal 
Insurance  Administration.  FEMA. 
hereby  certifies  that  dus  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As,  stated  in 
section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insiu-ance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whtde. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impacL  Any 
economic  impact  results  bom  the 
community's  decision  not  to  adopt 
adequate  floodplain  management 
measin^s,  thus  placing  itself  in 
nonoMnpliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjecti  ki  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autfaortty:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


TaSer..... 
Summit. 


Frederick.. 


Dunn. 
Traill.., 


Ransom.... 
Botiinaau.. 
Burleigh.... 


OoRvnunlly 


390317 


Effective  dale 


080174 

August  15,  ISeS. 

000245 

Do. 

240027 

Do. 

380066 

Do. 

380026 

Do. 

380300 

Do. 

380091 

Do. 

380010 

Do. 

380213 

Do. 

Do. 


I 
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SMb  tnd  community  fwiw 


MiddMMVB  Htighls,  CNy  of . 
RMOOWwwn,  uRy  oi .»........«» 

Mogadof*.  VMiga  of 

Mount  HwMiy,  CNy  of 

Mount  Vomon,  CNy  of 

nPV  nONnOi  VINIQV  Of*.-*..* 

raw  MHni,  vhBBV  qi.. 


*■ -*--_lJliL    U^b^^M       *^ —J 

rawwDurgn  nwgnni  vnags  of.. 

North  Coioo*  HM,  0(fy  of 

SoumOakolK 

UnlncorporaM  Atmm  of 

RcwMOi  Towvi  of  »..»...........«.„.. 

Omoton.  CNy  of 

Vcblw,  Town  of 


SmMhfifltd,  CNy  of ........ 

Spanish  FoiK  Oly  of  .... 

Spring  Ctty.  Qty  of. 

Stodrton.  Town  of 

Sunaot.  Ctty  of.. 


Lowafl.  Town  of. 

Nawcastta.  City  of 

Uninoorporatao  Araas  of .. 

Pina  Blufla,  Town  of 

PinadaJa.  Town  of ............. 

Saratoga,  Town  of 


County 


Cuyahoga 

BuUer 

Portage „ 

Hamitton 

Knox 

Fayette ,. 

Butlar 

Cuyahoga 

Hamilton 

Davison 

Grant 

Roberts 

Marshall 

Cache 

Utah 

Sanpete 

Tooele 

Davis 

Big  Horn 

Weston 

Park 

Laramie , 

Sublette , 

Carbon 


Community 
number 


390117 
390040 
39052S 
390224 
390311 
390449 
390043 
390119 
390232 

460020 
460031 
460072 

460140 

490029 
490241 
490119 
490144 
490050 

560073 
560057 
56008S 
560031 
560049 
560012 


Effectiva  date 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


Issued  August  4, 1989. 
Harold  T.  Diayaa, 

Adminiatrator.  Federal  Insurance 
Administration. 

[FR  Doc.  89-18701  Filed  S-O-eS;  8:45  am] 
■UNia  COM  aris-it-ii 

44CFRPart64 
[DockMNaFEMA6843] 

List  Of  Communities  EllgiIHe  for  the 
Sele  of  noodlneurance 

aqency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


r:  This  rule  Usts  communities 
participating  in  the  National  Flood 
Insurance  Ftogram  (NFIP).  These 
communities  were  required  to  adopt 
floodplain  management  measures 
compUant  with  the  NFIP  revised 
regulations  that  became  effective  on 
October  1. 1988.  If  the  communities  did 
not  do  so  by  the  specified  date,  they 
would  be  suspended  from  participation 
in  the  NFIP.  The  communities  are  now  in 
compliance.  This  rule  withdraws  Uie 
suspension.  The  commtmities'  continued 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance. 
■mcnvE  date:  As  shown  in  fifth 
column. 


I  Flood  insurance  policies  for 
property  located  in  the  communities 


listed  can  be  obtaintd  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  oommunity,  or  from 
the  NFIP  at:  P.O.  Box  457,  Lanham.     • 
Maryland  20706,  phone:  (800]  63a-7418. 

FOR  FURTHER  INFORHATION  CONTACT 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Conter  Plaza.  500  C 
Street,  Southwest,  Room  416, 
Washington,  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 

NFIP  enables  property  owners  to 
purchase  fiood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  fioodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  from  future  flooding. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  Special  Flood  Hazard 
Areas  in  these  communities  by 
publishing  a  Flood  Insurance  Rate  Map. 
In  the  commtmities  listed  where  a  fiood 
map  has  been  published,  section  102  of 
the  Flood  Disaster  n>otection  Act  of 
1973,  as  amended,  requires  the  purchase 
of  flood  insurance  as  a  condition  of 
Federal  or  federally  related  financial 
assistance  for  acquisition  or 
construction  of  buildings  in  the  Special 
Flood  Hazard  Area  shown  on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 


public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b]  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 
NFIP  and  imposes  no  now  requirements 
or  regulations  on  these  oarticipating 
commtmities.  | 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  the  suspension  for  each 
listed  commimity  has  been  withdrawn. 
The  entry  reads  as  follows: 
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S64.6    UstofcHgibtocomnMjnitie*. 


State  and  community  name 


North  Dakota: 

Dunseith,  CHy  of 

Dwight  Township  of 

Eldorado,  Township  of. 

Marmarth,  City  of 

Walhalla,  City  of 

Wishel<.  City  of 

Ohio: 

Napoleon,  City  of 

Newton  Falls,  Qty  of.... 


North  Lewisburg,  Village  of 

Colorado: 

Central  City,  City  of 

Creede,  Town  of 

Unincorporated  Areas 

Granada,  Town  of 

Montana: 

Boulder,  Town  of 

Unincorporated  Areas 

Chester,  Town  of 

Columbia  Falls,  City  of 

Unincorporated  Areas 

Dodson,  Town  of 

Townsend,  City  of 

White  Sulphur  Springs,  Crty  of. 
North  Dakota: 

Amelope,  Township  of » 

Arthur,  city  of 

Ohio: 

Berea,  City  of 

Brainvood  Beach,  VIHage  of 

Clarington,  Village  of 

Pepper  Pike,  City  of. 

Powhatan  Point  Village  of , 

Yortwille,  VHIage  of 

South  Dakota: 

Brandon,  Qty  of 

Unincorporated  Areas 

Unincorporated  Areas 

Colome,  Town  of 

Corona,  Town  of 

Utah: 

Unincorporated  Areas 

Unincorporated  Araas 

WellsvHIe,  City  of 

Wendover.  Town  of 

Woodnjff,  Town  of 


'  Suspension  withdrawn. 


County 


Rolette 

RfcWand 

TraW  County.. 
Stope 


Mcintosh 

Henry 

Tnimbull 

Champaign.. 


Gilpin 

Mineral... 
Garfiekl.. 


Jefferson 

Broadwater. 

Liberty 

Flathead 

Custer 

Phillips 

Broadwater. 
Meagher 


Richland . 
Cass 


Cuyahoga.. 
Medina 


Monroe 

Cuyahoga.. 
Belmont...., 
Belmont 


Minnehaha. 
Brookings... 
Codington... 

Tripp™. 

Robofts 


Wasatch 

Washington.. 

Cache 

Tooele 

Rich 


Community 
No. 


380103 
380657 
380645 

380115 
380254 
380053 

390266 
390539 
390058 

080077 
080118 
080205 
060144 

300035 

300145 
300041 
300024 
300147 
300053 
300131 
300047 

380663 

380156 

390097 
390379 
390405 
390125 
390030 
390033 

460296 
460004 
460260 
460084 

460071 

490164 
490182 
490031 
490222 
490101 


Effectiva  dale 


July  4, 1969.' 
Do. 
Da 
Do. 
Oo. 
Do. 

Do. 
Do. 
Do. 

July  17,  1969.  > 
Do. 
Do. 
Do. 

Da 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 

Do. 
Do. 

Do. 
Do. 
Do. 
Da 
Do. 
Do. 

Da 
Do. 
Do. 
Do. 
Do. 

Do. 
Oo. 
Do. 
Do. 
Do. 


Issued  August  4, 1989. 

Harold  T.  Duryee. 

Administrator,  Federal  Insurance 
Administration. 

.  [FR  Doc.  8&-18702  Filed  8-9-69;  8:45  am] 

MUJfM  CODE  67ia-0S4 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminletration 

50  CFR  Parte  217  and  227 

[Docket  No.  90883-9183] 

Sea  TuiHe  Coneervation;  Shrimp 
Trawling  Requlrementa 

AOCNCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  NOAA, 
Commerce. 

ACTION:  Interim  final  rule. 


summary:  The  Secretary  of  Commerce 
issues  an  interim  final  rule  amending  the 
rule  that  requires  shrimp  fishermen  in 
the  Gulf  of  Mexico  (Gulf)  and  the 
Atlantic  Ocean  off  the  coast  of  the 
southeastern  United  States  to  use  Turtle 
Excluder  Devices  (TEDs)  to  reduce 
incidental  captures  of  endangered  and 
threatened  species  of  sea  tiutles  during 
shrimp  fishing  operations.  Until 
September  7, 1989,  shrimp  fishermen  in 
offshore  waters  will  be  allowed  to 
choose  between  continuing  to  use  TEDs 
or  restricting  trawling  times  to  specified 
105  minute  periods.  This  proposed  trawl 
time  restriction  will  also  apply  to 
vessels  less  than  25  feet  in  length  that 
are  fishing  in  offshore  waters.  The  trawl 
time  restriction  includes  authorized 
starting  times  as  well  as  periods  during 
which  no  trawling  is  authorized  unless 
TEDs  are  used,  l^ese  luiiform  trawling 
times  will  improve  enforcement  and 
consequently  save  more  turtles  through 


improved  compUance.  NOAA  Fisheries 
believes  that  105-minute  trawl  times 
provide  protection  to  sea  turtles  dtuing  a 
brief  period  while  the  agency  considers 
alternative  measures  to  improve 
compliance  with  the  sea  tiulle 
conservation  program.  Comments  are 
invited  on  this  interim  final  rule, 
particularly  as  to  whether  the  105- 
minute  trawl  time  restriction  should  be 
continued,  increased,  decreased  or 
abolished  after  September  7, 1989,  in 
light  of  conservation  needs  of  sea  turtle 
populations  and  the  economics  of  the 
shrimp  fishing  industry. 

DATES:  Effective  dates.  This  interim 
final  rule  is  effective  12K)1  a.m.,  Eastern 
Daylight  Time,  August  8, 1989  (11.-01  p.m. 
Central  DayUght  Time,  August  7, 1989). 
This  rule  expires  IZ-Xn.  a.m.,  Eastern 
Daylight  Time,  September  8, 1989  (11K)1 
p.m.  Central  Daylight  Time,  September 
7, 1989). 


I 
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Comment  Period.  Comments  will  be 
accepted  until  August  21, 198&. 
ADOana:  Dr.  Nancy  Foster,  Office  of 
Protected  ^)edes,  NOAA  Fisheries, 
1335  East-West  Hwy.,  Silver  Spring.  MD 
209ia 

POH  nmTHm  inpoinmtion  contact: 

Charles  Ksmella,  (301)  427-2322,  or 
Charles  A.  Oravetz,  (B13)  893-3366. 
•UPPLCMBVrAflY  MRMMATION: 

a.  Backgroand 

NOAA  Rsheriea  issued  regulations 
(affecting  50  CFR  Parts  217.  222,  and  227) 
to  protect  endangered  and  threatened 
sea  turtles  on  June  29. 1987  (hereafter 
referred  to  as  the  TED  regulations,  52  FR 
24244)  under  the  Endangered  Species 
Act  of  1973  (ESA).  These  regulations  did 
not  become  effective  in  most  areas  until 
May  1, 198&,  due  to  a  delay  imposed  by 
Congress.  In  the  Canaveral  Area  of 
Florida,  however,  regulations  have  been 
in  effect  since  October  1, 1987.  In  the 
Atlantic  offshore  waters  of  north 
FloricTa,  an  emergency  rule  requiring  the 
use  of  TEDs  became  effective  March  9, 
1989  (see  54  FR  7773  (2/23/89)). 

When  the  congressional  delay  expired 
on  May  1, 1989,  die  Secretary 
implemented  a  60-day  grace  period 
during  whidi  only  written  warnings 
were  given  for  violations  of  the 
regulation*,  except  for  repeat  or  flagrant 
violations.  The  purpose  of  this  leniency 
was  to  give  shrimp  fishermen  sufficient 
time  to  obtain  TEDs  and  install  them  in 
their  nets.  On  June  30, 1989.  the  60-day 
grace  period  expired. 

The  Eightb  District  of  the  United 
States  Coast  Guard  suspended 
enforcem»it  of  the  TED  regulations  on 
July  10. 1980t  until  the  Secretary  could 
resolve  problems  concerning  unusual 
accumulations  of  sargassum  sea  grass  in 
the  Gulf  of  Mexico,  which  allegedly 
made  trawling  with  TEDs  difficult  and 
inefficient.  NOAA  Fisheries  conducted  a 
surrey  of  the  Gulf  and  concluded  that 
the  sea  grass  proMem  was  fairly  minor 
or,  at  worst,  probably  limited  to  a  few 
isolated  areas. 

On  Joly  20, 1969,  the  Secretary 
advised  Congress  diat  he  would  resume 
enforcement  of  the  TED  regulations.  The 
Secretary  aho  noted  that  he  intended  to 
increase  a  captfre  breeding  program  and 
to  establish  an  advisory  committee 
con^iosed  of  representatives  of  the 
shrimping  indastry  and  die 
environmental  community  to  explore 
alternative  methoda  of  protecting  turtles. 

Over  the  weekend  of  )uly  22-23, 
shrimp  fishermen  in  Galveston,  Texas 
and  several  other  Gulf  ports  Uockaded 
harbors,  disrupted  navig9tion,  and 
engaged  in  other  forms  of  violence  to 
protest  enforcement  of  the  TED 


regulations.  At  the  request  of  the  Coast 
Guard,  high  ranking  elficials  from  the 
Department  of  Commerce,  NOAA.  and 
NOAA  Fisheries  flew  to  Galvestcm  on 
July  24, 1989,  to  meet  with  the  leaders  of 
the  protest.  That  same  day,  after 
meeting  with  coocemed  Members  of 
Congress,  die  Secretary  announced  a  45- 
day  suspension  of  enforcement  of  the 
TED  regulations  and  stated  that  an 
effort  would  be  undertaken  to  amend 
the  regulations  to  allsw  ^rimp 
fishermen  to  limit  thear  trawling  times 
instead  of  using  TEDs. 

D.  Recent  Litigation 

The  National  Wildlife  Federation, 
South  Carolina  Wildlfe  Federation,  and 
Florida  Wildlife  Fedaration  filed  suit 
against  the  Secretary  on  July  25, 1989. 
The  plaintiffs  claimed  that  the  Secretary 
had  violated  the  National 
Environmental  Policy  Act  (NEPA),  the 
Administrative  Procedure  Act  (APA), 
the  Sea  Turtle  Conservation  provisions 
of  the  ESA  Amendments  of  1988,  and 
Section  7  of  the  ESA,  by  failing  to 
enforce  the  TED  regulations.  On  August 
3, 1989.  the  U.S.  District  Court  for  the 
District  of  Columbia  granted  summary 
judgment  for  the  plaintiffs  finding  that 
the  Secretary  lacked  "good  cause"  to 
suspend  enforcement. 

The  court  indicated  that  the  decision 
to  delay  adopting  any  alternative  means 
of  protecting  sea  turoes  during  the  time 
the  agency  was  attempting  to  amend  the 
TED  regulations  was  a  primary  reason 
for  its  ruling  against  the  Secretary.  The 
court's  order  directs  the  Secretary  to 
either  "reinstitute  existing  TED 
regulations,  or  issue  interim  turtle 
conservation  measures  to  become 
effective  immediately."  The  court  stayed 
the  effectiveness  of  its  ruling  until 
August  7, 1989,  to  allow  time  for  any 
party  to  appeal 

The  Secretary  will  not  appeal.  These 
interim  final  rules  are  responsive  to  the 
court's  order  and  take  effect 
immediately  after  the  time  set  for  appeal 
has  expired  unless  tkexe  is  a  further 
order  from  the  U.S.  District  Court  for  the 
District  of  Columbia. 

c.  Exiatiag  Rule 

The  sea  turtle  conservation 
regulations  published  on  June  29, 1987, 
require  that  shrimp  toawlers  over  25  feet 
in  length  fishing  in  "offshore  waters"  of 
the  southeastern  United  States  use  TEDs 
in  their  nets  while  fishing.  In  the 
Atlantic  Area,  die  offshore  requirements 
are  in  place  from  May  1  to  August  31, 
with  the  exception  of  Northern  Florida 
where  an  emergency  regulation  requires 
the  use  of  TEDs  from  March  9, 1989,  to 
November  8, 1989,  ia  bodi  inshore  and 
off^ore  areas.  The  emergency  rule  was 


promulgated  in  response  to  an  unnsually 
high  number  of  sea  turde  strandings  in 
the  area  during  the  tall  and  winter. 
Shrimp  fishermen  in  the  Gulf  are 
required  to  use  TEDs  while  fishing  in 
offshore  waters  from  March  1  to 
November  3a  In  southwest  Florida, 
vessels  are  required  to  n»e  TEEh  all 
year.  Shrimp  fishermen  in  the  Canaveral 
Area  are  required  to  use  TEDs  in  their 
nets  in  both  inshore  and  offshore  areas 
all  year.  "Offshore  waters"  means 
"marine  and  tidal  waters  seaward  of  the 
72  COLREGS  demarcation  line  *  *  *" 
(see  50  CFR  217.12). 

Under  die  existing  regulations,  vessels 
that  are  under  25  feet  in  length  that  are 
fishing  in  offshore  waters  are  required  to 
restrict  their  tow  times  ta  90  minutes. 
"Tow  time"  means  "the  interval  from 
trawl  doors  entering  the  water  to  trawl 
doors  being  removed  frotn  the  water" 
(see  50  CFR  217.12).         , 

d.  Interim  Final  Ride       I 

NOAA  Fisheries  is  issuing  this  interim 
final  rule  to  provide  shrimp  fishermen  in 
offshore  areas  the  option  of  restricting 
their  trawling  to  specified  105-minute 
periods  or  using  TEDs  in  tlwir  nets.  This 
new  trawl  time  restriction  will  provide 
those  shrimp  fishermen  who  have 
adamantly  opposed  TEDs,  and  would 
undoubtedly  present  a  serious 
compliance  problem,  with  an  alternative 
that  will  also  allow  them  to  continue 
fishing  without  violating  the  Endangered 
Species  Act. 

Questions  have  been  raised  as  to 
whether  the  full  effects  of  turtle 
conservation  measures  an  the 
livelihoods  of  shrimp  fir-Jiennen  have 
been  fuUy  evaluated.  The  Secretary, 
therefore,  wishes  to  explore  ahemative 
methods  of  conserving  sea  turtles  that 
may  have  less  serious  economic  impacts 
on  the  shrimp  fishing  industry.  It  is 
hoped  that  the  15-day  comment  period 
will  provide  an  opportunity  for  various 
other  options  to  be  proposed  and 
evaluated. 

The  Secretary  acknowledges  that 
there  are  also  cbHering  ^xinions  as  to 
the  best  means  to  conserve  sea  turtles. 
He  wnshes  to  evaluate  tkose  opinions  as 
well  and  make  a  final  judgment  on 
conservation  measures  based  on  that 
evaluation.  The  existing  TED  regulations 
may  be  reinstated  or  modified  after 
September  7, 1989,  and  they  also  may  be 
further  modified  after  tbe  Secretary 
receives  a  report  on  sea  turtle 
conservatifHi  bom  the  National 
Academy  of  Sciences. 

An  approach  to  sea  turtie  protection 
involving  Hmtted  trawling  times  is 
believed  to  be  an  effective  approach. 
Because  there  is  so  mudi  opposition  to 
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the  TED  regulations,  compliance  has 
been  very  low  in  some  areas.  It  is, 
therefore,  likely  that  many  turtles  are 
dying  in  the  nets  of  those  ti-awlers  who 
are  refusing  to  use  TEDs.  Because  a  105- 
minute  b-awling  period  is  more  palatable 
to  the  shrimp  fishermen,  compliance, 
and  hence  sea  turtle  conservation,  is 
likely  to  be  improved  under  the  trawling 
period  scheme. 

The  uniform  trawling  time  approach  is 
easier  to  enforce  than  the  90-minute  tow 
time  restriction  in  the  existing 
regulations  because  a  violation  can  be 
documented  based  on  a  single 
observation  that  the  vessel  had  trawled 
during  one  or  more  of  the  30-minute 
prohibited  period,  followed  by  a 
boarding  to  inspect  for  TED  usage  and 
all  other  applicable  law.  Only  those 
vessels  fishing  during  a  prohibited  30- 
mmute  period  would  have  to  be 
boarded,  thereby  conserving  very 
limited  enforcement  resources. 

There  are,  admittedly,  questions  with 
respect  to  die  sfficacy  of  die  trawl  time 
restriction  approach.  These  issues, 
however,  should  be  addressed  daring 
the  comment  period  with  the  pros  and 
cons  of  other  options. 

The  105-minute  trawling  option  has 
authorized  starting  times  and  periods 
during  which  no  trawling  is  authorized. 
Under  this  interim  rule,  trawling  is 
permitted  during  105-minute  intervals 
followed  by  a  30-minute  period  during 
which  trawling  is  not  permitted.  For 
example,  trawling  will  be  authorized 
bom  12:00  midnight  to  1:45  a.m.  (Eastern 
Daylight  Tune).  From  1:45  a.m.  to  2:15 
a.m.  no  trawling  is  authorized.  Trawling 
may  resume  at  2:15  a.m.  and  continue 
until  4:00  a.m.,  followed  once  again  by  a 
30-minute  period  of  no  trawling.  Nets 
cannot  be  in  the  water  prior  to  the 
beginning  of  the  trawl  period  and  must 
be  completely  out  of  the  water  by  die 
end  of  the  lOS-minute  period.  Nets  are 
not  considered  to  be  out  of  the  water 
unless  the  cod  end  of  the  net  and  the 
trawl  doors  are  completely  out  of  the 
water. 

Shrimp  fishermen  using  TEDs  in  their 
nets  are  allowed  to  trawl  during  the  30- 
minute  prohibited  periods.  If  a  shrimp 
fisherman  cannot  demonstrate  that  a 
qualified  TED  has  been  properly 
installed  in  each  net  for  the  entire 
duration  of  the  trip,  trawling  during  any 
30-minute  period  will  be  considered  a 
violation  of  these  regulations.  Shrimp 
fishermen  will  also  be  required  to  haul 
back  their  nets  at  the  request  of  an 
enforcement  officer. 

e.  Differences  Between  the  Interim  Final 
Rule  and  the  Existh^  Rule 

This  interim  final  rule  amends  the 
existing  rule  as  it  pertains  to  offshore 


waters  and  also  as  it  pertains  to  vessels 
under  25  feet  in  length.  This  rule  is  more 
restrictive  than  the  existing  rule 
regarding  vessels  under  25  feet  in  lengUi 
in  that  it  would  impose  a  more 
regimented  and  enforceable  trawl  time 
restriction  on  diose  vessels  than  that 
allowed  under  the  existing  rule.  This 
rule  is  less  restrictive  dian  the  existing 
rule  for  vessels  25  feet  in  length  or 
longer  m  that  it  provides  an  alternative 
method  for  complying  with  the 
Endangered  Species  Act. 

Nothing  in  this  rule  affects  the  portion 
of  tht  existing  rule  that  documents 
which  TEDs  have  been  approved  for 
use.  This  proposed  rule  would,  however, 
rescind  the  emergency  regulation  that 
was  promulgated  for  north  Florida  on 
February  23, 1989. 

The  Endangered  Species  Act  provides 
that  any  state  law  or  regulation 
respecting  the  taking  of  an  endangered 
or  threatened  species  may  be  more 
restrictive  than  any  Federal  regulation 
implementing  the  Act  Accordingly, 
nothing  in  this  regulation  supersedes  or 
preempts  any  state  law  or  regulation 
providing  a  greater  degree  of  protection 
to  endangered  or  threatened  species  of 
sea  turties. 

f.  "Good  cause"  Under  die 
Administrative  Procedure  Act  (APA) 

The  APA  requires  that  a  Federal 
agency  give  general  notice  of  a 
rulemaking  uidess  the  agency  "for  good 
cause"  finds  that  notice  and  prior 
comment  therecm  are  impracticable, 
urmecessary,  or  contrary  to  the  public 
interest"  (5  U.S.C.  553(b)(B)).  If  die 
agency  makes  such  a  "good  cause" 
finding,  it  must  incorporate  that  finding 
and  a  brief  statement  of  its  reasons 
therefore  in  the  rules  issued  (5  U.S.C. 
553(b)).  The  APA  further  permits  a 
Federal  agency  to  give  immediate  effect 
to  its  rules  "for  good  cause"  (5  U.S.C. 
553(d)(3)). 

The  Secretary  is  issuing  this  rule  on 
an  expedited  basis  in  an  attempt  to 
defuse  a  veiy  volatile  situation  in  the 
Gulf  of  Mexico.  The  violent  reaction  of 
shrimp  fishermen  in  the  Gulf  to 
implementation  of  the  TED  regulations 
and  the  need  to  provide  immediate 
protection  to  endangered  and  threatened 
species  of  sea  turtles  for  the  time 
necessary  to  amend  the  existing  rules 
provides  the  Secretary  with  "good 
cause"  to  modify  diose  rules  widiout 
seeking  prior  public  comment  and  to 
make  the  modification  effective 
immediately. 

g.  Compliance  With  Other  Laws 

NOAA  Fisheries  is  cognizant  of  its 
responsibilities  under  odber  existing 
laws  and  will  seek  to  comply  with  all 


environmental  laws,  both  procedural 
and  substantive,  prior  to  the  expiration 
of  this  interim  rule. 

Public  comment  is  requested  on  this 
interim  final  rule.  A  final  rule  addressing 
those  comments  will  be  published  no 
later  than  September  7, 1989. 

Classification 

A  Final  Enviromnental  Impact 
Statement  covering  portions  of  this 
action  was  prepared  in  1978.  An 
Environmental  Assessment  covering 
prior  voluntary  efforts  to  encourage  TED 
usage  was  prepared  in  1983.  A  Final 
Supplementary  Environmental  Impact 
Statement  was  prepared  for  the  June  29. 
1987  Final  Rule.  NOAA  Fisheries  will 
prepare  the  appropriate  documentation 
to  satisfy  the  National  Environmental 
Policy  Act  prior  to  the  expiration  of  this 
interim  rule  on  September  7, 1989. 
Copies  of  the  environmental  documents 
may  be  obtained  from  the  address  given 
above. 

This  rule  is  exempt  fi-om  the  normal 
review  procedures  of  E.0. 12291  as 
provided  in  section  8(a)(1)  of  that  order. 
This  rule  is  being  reported  to  the 
Director,  Office  of  Management  and 
Budget  (0MB),  with  an  explanation  of 
why  it  is  not  possible  to  follow  the 
procedures  of  that  order. 

This  rule  is  exempt  fitim  the 
procedures  of  the  Regulatory  Flexibility 
Act  because  it  is  issued  without 
opportunity  for  prior  public  comment. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federahsm  implications  sufficient 
to  warrant  a  federalism  assessment 
under  E.0. 12812. 

NOAA  has  determined  that  this  rule  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  approved  coastal 
zone  management  programs  of  the 
affected  States.  Neidier  this  rule  nor  the 
ESA  preclude  any  State  from  adopting 
more  stringent  sea  turtle  protective 
measures.  This  determination  will  be 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act  of  1972. 
18  U.S.C  1457. 

List  of  SubjecU  hi  50  CFR  Parts  217  and 
227 

Endangered  Species.  Fisheries. 
Fishing.  Reporting  and  recordkeeping 
requirements. 
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lations 


Dated:  August  4. 1989. 
W. 


Aa$i$tant  Administrator  for  Fisheries. 

For  leasoiw  set  out  in  the  preamble,  50 
CFR  Parts  217  and  227  are  amended  as 
follows: 

PART  217-QENERAL  PROVISIONS 

1.  The  authority  citation  ix  Part  217 
continues  to  read  as  follows: 

Auttotity:  18  U.S.C.  1521-1543  and  16 
U.S.C.?l2aalse7. 

2.  In  1 217.12,  the  definition  of  "tow 
time" in  removed  and  the  foIlQwiBg 
definition  is  added  in  a^habetical  order 
to  read  as  Mtows: 


(217.12 


"Trip"  BDCttis  the  period  of  time 
beginning  when  the  vessel  leaves  a  port 
and  ending  when  the  vessel  arrives  in  a 
port. 


PART  227— THREATENED  FISH  AND 
WILDUFE 

1.  The  authority  dtation  for  Part  227 
continues  to  read  as  follows: 

Autfaaritr  16  MSJC.  1531  et  seq. 

2.  SectiMi  227.72  is  amended  by 
revising  paragraphs  (e)(2Ki)  and 
(e](3](ii);  by  redesignating  paragraphs 
(e)(3)(iii)  and  (e)(3M»v)  as  (e)(3)(iv)  and 
(e](3)(v);  by  adding  a  new  paragraph 
(e}(3)(iii);  by  revising  paragraphs 
(e)(6](i),  (e](6)(ii).  and  (eX6)(iii)  and  by 
adding  a  iijew  paragraph  (eK^Cvi);  by 
adding  paragraph  (e)(9]:  by  revising  the 
tide  of  Table  1  in  paragraph  (e)  to  read 
"Water*  Whne  TEDs  Are  Required  or 
Trawling  Periods  Are  Restricted":  by 
removing  the  column  labeled  "Vessel 
sizes"  &om  TaUe  2  in  paragraph  (e);  by 
revising  die  title  of  Map  1  in  paragraph 
(e)  to  read  "OSshore  Atlantic  Waters 
Where  TEDs  Are  Required  ot  Trawling 
Periods  Are  Restricted";  and  by  revising 
the  title  of  Map  2  in  paragraph  (ej  to 
read  "Offshore  GuU  of  Mexico  Waters 
Where  TEDs  Are  Required  or  Trawling 
Periods  Are  Restricted";  to  read  as 
follows: 


S  227.72   EacspMana  to  piotilMlions> 
•        •        •        •        * 

(1)"* 

(2)  Geatreqilmiaents.  (i)  Except  as 
provided  in  paragraphs  (e](2)(ii}, 
(e)(2}(ui),  (e)(2](iv),  and  (e)(3}  of  thir. 
section,  a  qualified  turtle  excluder 
device  (TO))  must  be  properly  installed 
at  all  times  during  the  trip  and  used  in 
each  net  during  trawrbng  by  a  shrimp 
trawler.  regmSen  of  ioigdi,  fishing  for 


white,  bromm,  pink,  or  seabob  shrimp  (or 
for  rock  shrimp  in  tha  Golf  of  Mexico]  in 
areas  and  dia^  periods  (see  Table  1 
for  a  summary  ti  the  requirements  and 
Maps  1  and  2  for  depictions  of  die 
areas): 

(A)  Atlantic  Ocean: 

[l]  Canaveral  Are£i,  offshore— all 
year. 

[2]  Atlantic  Area,  offshore — May  1 
through  August  31. 

(B)  Gulf  of  Mexico: 

[1]  Southwest  Florida  Area,  offshore — 
all  year. 

[2]  Gulf  Area,  offshore — March  1 
through  November  30  each  year. 

♦  •*♦•« 

(3)  Trawl  time  restrictions. 

(i)  •  •  • 

(ii)  Except  for  a  shiimp  trawler 
carrying  and  using  a  qualified  TED  in 
each  net  during  trawlbig,  a  shrimp 
trawler,  regardless  of  length,  fishing  for 
white,  brown,  pink,  or  seabob  shrimp 
may  trawl  only  during  the  hours  and  as 
specified  in  paragraph  (e)(3)(iii)  of  this 
section,  in  areas  and  during  periods  as 
foUows  (see  TaMe  2  Ibr  a  summary  of 
the  requirements  and  Maps  1  and  2  for 
depictions  of  the  areas]: 

(A]  Atlantic  Ocean: 

[1]  Canaveral  Area*  offshore — all 
year. 

[2]  Atlantic  Area,  offshore — May  1 
through  August  31.     i 

(B)  Gulf  of  Mexico^ 

[1]  Southwest  Florida  Area,  offshore- 
all  year. 

[2]  Gulf  Area,  offsbore— March  1 
through  November  30  each  year. 

(iii]  Trawling  undei  paragraph 
(e](3](ii]  of  this  sectian  is  permitted 
during  105-minute  periods  beginning  at 
midnight  Eastern  Time,  as  set  out  in 
Table  3.  One  permittt d  trawling  period 
is  only  60  minutes  in  length.  For  die  30- 
minute  periods  during  which  trawling  is 
prohibited,  the  cod  end  of  the  net  and 
the  trawl  doors  must  be  completely  out 
of  the  water:  Any  veasel  with  a  net  in 
the  water  during  a  30»niinnte  prohibited 
period  is  in  violation  of  this  section 
unless  the  operator  can  demonstrate 
that  a  qualified  TED  is  prop^ly  installed 
in  the  net  and  has  bean  so  installed  at 
all  times  during  die  trip. 

•  •        *        •        • 

(6)  •  *  • 

(i]  Fail  to  use  a  qualified  TED  in  each 
net  during  trawling  in  an  area  where 
and  at  a  time  when  a  TED  is  required 
pursuant  to  this  part; 

(ii]  Operate  with  nets  or  trawl  doors 
in  the  water  during  the  30-minute 
prohibited  periods  in  an  area  and  at  a 
time  such  a  restriction  apfrftes,  unless  a 


qualified  TED  is  being  used  in  each  net 
during  trawling. 

(iii]  Land  from  or  possess  on  board  a 
vessel  white,  brown,  pink  or  seabed 
shrimp  in  quantities  exceeding  10 
percent  of  the  total  shrimp  landed  or  on 
board  after  having  fished  for  royal  red 
shrin^i  (or  for  rock  shrimf)  in  the 
Atlantic  Ocean]  in  an  arsa  and  at  a  time 
when  a  qualified  TED  is  required  or 
trawling  periods  are  restricted,  without 
complying  with  the  TED  or  tow-time 
requirement. 
*        t        •        •        *    I 

(vi]  Catdi  or  harvest  sarimp  without 
complying  with  the  provisions  of  this 
section. 


(9]  EnforcemenL  The  operator  of,  or 
any  person  aboard  any  fishing  vessel 
subject  to  this  part  must  immediately 
comply  with  inslmctiona  and  signals 
issued  by  an  authorized  officer  to  haul 
back  a  net  for  his  or  her  inspection  for 
purposes  of  enforcing  tha  Act  and  this 
part 

3  In  1 227  J2(e]  a  new  Table  3  is  added 
following  Table  2  as  set  forth  below: 


§227.72    [AmancMl 


Table  3— Hotws  of  Permitted  and 
Prohibited  Trawling  for  Shrimp 
Trawlers  for  Net  Equipped  With 

TEDS 


Trarfngpomattatf 

Trawling 
prohibited 

Eastern  Time  Zone 
2400-01 45 , ... 

0145-0215 

021 5-0400 ., 

0430-0615- ...     .    .._. 

0645-0630 

0900-1045 .     ._    _     ..„_. 

1115-1215  Conly  one  how) , 

1 245-1430 4 

1 500-TS46 i.... 

1715-1900 

0400-0430 
0615-0645 
0630-0900 
1045-1115 
1215-1245 
1430-1500 
1645-1715 
1900^1930 

1930-2115 _._.... 

2145-2330  ...„ ...   

Central  Time  2one 

230O-0O45    

0115-0300 ._    .     .__ 

0330-0515       ..           ..     _.       .„ 
OMRJlT-in 

2115-2145 
233O.2400 

0045-0115 
0300-0330 
05154)545 
0730-0800 

0800-094S _. 

0945-1015 
1115-1145 

1145-1330 _...*.... 

i4nn.isi^ 

1330-1400 
1545-1615 

1615-1800.    _    ..   .   ,„ 

1830-2015 _,„.. 

2045-2230 

1800-1830 
2015-2045 
2230-2300 

[FR  Doc.  8&-18e76  Filed  »-7>W  8:45  am] 
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50  CFR  Parts  61 1  and  672 
[Docket  No.  •1132-M33] 

Foreign  Fishing:  Greondnah  ef  the  CMT 
of  Alaska 

AQENCV:  NadoiMl  Marina  Firiseiiea 
Service  (NMFS).  NOAA*  ConuneiGe. 

action:  Notice  ol  sdlasftBent  to  tha  1988 
specificatioii  of  total  aUawaUe  caleh  far 
pollock;  request  iof  comaents. 

summary:  The  Secretary  of  Commerce 
(Secretary]  announces  an  adjustment  to 
the  total  allowable  catch  (TAC)  for 
pollock  in  the  combined  Western/ 
Central  Regulatory  Area  of  the  Guff  of 
Alaska.  The  adjustment  is  necessary  to 
respond  to  the  beat  available  scientific 
information  concerning  the  biological 
status  of  pollock  stocks  that  shows  that 
the  TAC  is  misspecified.  This  action  is 
intended  to  carry  out  management 
objectives  contained  in  the  Fishery 
Management  Flan  for  Groundfish  of  die 
GulfofAUska(FMPI. 
DATES:  Effective  Septemher  S.  1988. 
Comments  are  invited  us^  September  5. 
1989. 

ADDRESSES:  CoBuaenta  should  be 
addressed  to  Steva»  Pennoyer,  Director, 
Alariu  Re^(m  ^egiooal  Diiecter^ 
National  Marme  Fisheries  Service.  P.a 
Box  21868.  Itmeou,  Alwka  i8802-166& 
FOR  niRTHER  NMOHMAnON  COMTJieT: 

Ronald  J.  Beig.  Fishery  Msnag | 

Biologist,  907-58e-723a 

SUPPLEMENTARY  INFORMATION: 
Baci(graiiiid 

TACs  forgrountifint  species  In  die 
Gulf  of  Alarica  are  estabfished  anmtally 
by  die  Secretary  nnder  andwrity  of  the 
FMP,  whick  was  developed  by  the  North 
Pacific  nriiery  Management  Cooncfl 
undR^  die  Magnason  Fishery 
ConservatfoB  and  Management  Act  The 
FMP  is  bnirienented  by  regulatiuus  at  50 
CFR  611.92  and  Part  872.  TACs  ibr  dm 
1989  fishing  year  were  specified  by  die 
Secretary  and  ware  published  fn  fte 
Federal  Registar  on  Febrvary  13, 1989 
(54  FR  852*).  The  Cooiefl  determined 
that  the  acceptable  biofogical  catdi 
(ABC)  fior  pcAodc  for  the  entire 
Western/Central  Regidatory  Area  was 
60,000  metric  tons  (mt),  reconnnended 
that  die  Secretary  faipleuient  this 


amount  and  recommended  that  only 
6,250  mt  of  diis  total  should  be 
harvested  from  die  Shelikof  Strait  area. 
The  Secretary  specified  a  TAC  of  6,250 
for  the  Shelikof  Strait  area  and  53,750  mt 
for  the  remainder  of  that  regulatory  area 
or  a  total  of  60An  mt  for  tl«  entire 
regulatory  area. 

The  Coundrs  Scientific  and 
Statistical  Coounittee  (SSC)  had 
recammeaded  an  ABC  of  edoOQ  Bt.  after 
reviewing  the  beat  available  inftimyitiTm 
concerning  the  status  of  poflock  stocks. 
Best  available  information  was 
considered  to  be  the  results  of  the  1987 
triennial  bottom  trawl  survey  conducted 
by  die  Alaska  FMieries  Science  Center 
(AFSQ.  The  survey,  which  was  a  single 
source  of  informatioa  indicated  that  the 
total  pdlodc  biomass  was  aboot  593,000 
mt.  Using  an  exploitation  rate  of 
approximately  10  percent  die  SSC 
calculated  die  80,000  ntt  ABC. 

The  1989  fishery  taigeted  on  roe- 
bearing  pcHlodc  hi  Shdikof  Strait  and 
elsewhere  in  the  Western/Central 
Regolatory  Area.  The  SheHkof  Strait 
fishery  dosed  on  March  21  and  die 
remainder  of  the  Western/Central 
Regulatory  Area  closed  on  March  23. 
Whereas  in  previous  years,  die  roe 
fishery  was  conducted  predominantly  in 
Shelikof  Strait  1989  was  die  first  fishbig 
year  when  significant  harvests  of  roe 
bearing  pollock  occurred  outside 
Shelikof  Strait 

Fishing  representatives  have 
expressed  concern  dtat  the  1989  pollock 
TAC  was  nnderesthnated,  and  that  a 
significant  amount  of  pollock 
exploitable  biomass  exists  but  is  not 
accounted  for  in  die  AFSC  surveys.  At 
the  request  of  the  Cotmcil,  the  AFSC 
conducted  an  exfaanstiTe  study  of  data 
relevant  to  the  status  of  poUodc  stocks. 
The  analysis  incorporated  an  analjrtu^I 
synthesis  model  that  combined  analyses 
of  catch,  abundance,  and  age 
composition  data.  In  doing  die  analysis, 
the  AFSC  estimated  die  age  specific 
selectivity  of  the  survey  and  fishing 
gears.  In  addition,  die  biomass  estimates 
derived  fitim  the  model  include  fidi 
older  than  age  10  whidi  were  previously 
ignored  in  estimating  expkn'table 
biomass  but  may  contribute  to  the  catch. 
The  SSC  recalculated  the  1989  ABC 
using  information  from  die  qrnthesis 
model.  The  syndiesis  model  esfnnate  of 


fish  age  3-K  is  ite  Calf  olAfasIa  waa 
720,000  mt.  Therefore,  die  SSC 
recommended  that  ABC  be  adjusted  to 
724)00  mt  This  recommendation  was 
derived  by  applying  die  10  percent 
exploitation  rate  used  earlier  to  tihe 
expioitaUe  faiosuaa  catiBate  of  TaOtflBlft 
mt 

The  Cound)  reviewed  the  lesalta  af 
the  anriysis  and  tte  SSCs 
recommendatioR  at  ils  June  20-23, 1980; 
meeting.  On  the  basts  of  die  analysiSt 
the  Council  recommends  that  the 
specification  of  die  1989  pollock  TAC  be 
72;000  mt  for  the  entire  Western/ 
Central  Regulatory  Area,  an  iecwaas  af 
12,000  mt  The  Secretary  concurs  with 
the  CoundTs  recoamcadaiieu  and  has 
determined  that  the  TAC  should  be 
adjusted  to  prevent  underharvesting  the 
pollock  resource,  which  would 
otherwise  occur,  because  the  current 
pollock  TAC  is  currently  misspecified. 

The  Secretary,  dierefate,  proposes 
that  the  specification  of  the  1980  poBsck 
TAC  should  be  adjusted  to  equal  72,000 
mt  for  the  cntke  Westen/Calral 

Regulatory  Area.  The  12M0  ant  i 

is  not  divided  between  the  Shelikof 
Strait  and  the  rest  of  this  area.  This 
inseason  adjiustment  takes  effect  3ft 
days  after  the  Secretary  haa  filed  die 
proposed  adjustmMit  with  the  Office  of 
the  Federal  Register. 

ripwifii'^tifla 

This  action  is  taken  under  %  672.22   . 
and  Amendflient  15  to  the  FMP  that 
provides  for  additional  fiahing 
opportunities  if  current  information 
demonstrates  a  harvest  level  was  set  toe 
low.  This  action  is  in  compliance  with 
Executive  Order  12291.  Public  conuBenta 
on  the  necessity  for  and  appropriateness 
of  this  action  are  invited  for  a  period  of 
30  days. 

lisler 
671 


iaSOCTRRBrtsSni 


Fisheries. 

AutlKKilr  M  U.S.C  laoi,  Wasqt. 
Dated:  Ai«Kt  4,1888. 
David  S.Caartiii, 

ActiitglXrector,  Office  of  Frahetiet 
Conserwatien  amd  Maitagamettt,  Natioaal 
Mariae  Fisheries  Service. 
[FR  Doc.  88-18661  Filed  8-4-18;  *J1  aai 
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DEPARTMENT  OF  THE  TREASURY 

OfflM  of  Um  CoinplroMf  of  tho 
Curroncy 

12CFRPart4 

[OoekotNo.W-10] 

DMCriptlon  of  OfficOi  ProooduroOi 
Public  Information 

AOENCV:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACnON:  Notice  of  proposed  rulemaking. 


r.  As  required  by  the  Freedom 
of  Information  Reform  Act  of  1986  (Pub. 
L  99-570)  (FOIRA),  the  Office  of  the 
ComptroUer  of  the  Currency  [OCC]  is 
publishing  for  comment  amendments  to 
its  regulations  governing  the  disclosure 
of  information  under  the  Freedom  of 
Information  Act  (FOIA).  The  effect  of 
the  proposed  rulemaking  is  to  implement 
recent  amendments  to  FOIA  contained 
in  FOIRA.  Those  amendments  concern 
Exemption  7  of  the  FOIA  (concerning 
law  enforcement  records]  and  the 
provisions  of  the  FOIA  concerning  fees 
and  fee  waivers.  In  addition,  the 
proposed  rulemaking  implements 
Executive  Order  12800,  which  deals  with 
predisclosure  notification  procedures  for 
confidential  commercial  information. 
This  proposed  rulemaking  also  makes 
technical,  clarifying  changes  to  the 
OCC's  existing  FOIA  regulation.  This 
proposed  rulemaking,  and  the  OCC's 
FOIA  regulation  in  general,  affect  public 
disclosure  of  information  by  the  OCC 

DATK  Comments  must  be  received  on  or 
before  October  10, 1989. 


:  Comments  should  be 
mailed  or  delivered  to  Docket  No.  tO-lO, 
Communications  Division,  5th  Floor,  490 
L'Enfant  Plaza  East,  SW.,  Office  of  the 
Comptroller  of  the  Currency, 
Washington.  DC  20219,  Attention: 
Jacqueline  Bigland.  (202]  447-1800. 
Comments  wiU  be  available  for 
inspection  and  photocopying  at  that 
address. 


KM  furthbh  mromiATiON  contact: 

Dean  DeBuck,  Freedom  of  Information 
Officer,  (202)447-18001  or  Ronald 
Shimabukuro,  Attorney,  Legal  Advisory 
Services  Division.  (20e)447-1880,  Office 
of  the  Comptroller  of  the  Currency,  490 
L'Enfant  Plaza  East,  SW.,  Washington, 
DC  20219. 
SUPFLEMENTAIIV  INTORMATION: 

Background  and  General  Information 

Freedom  of  Information  Reform  Act 

FOIRA  amended  FOIA  (5  U.S.C.  552) 
by  modifying  Exemption  7  and  by 
supplying  new  provisions  relating  to 
charging  and  waiving  fees.  FOIRA 
requires  Federal  agencies  to  issue 
regulations  establishing  a  schedule  of 
fees  and  procedures  for  determining 
when  fees  should  be  waived  or  reduced. 
The  fee  schedule  is  to  be  in  conformance 
with  guidelines  issued  by  the  Office  of 
Management  and  Budget  (0MB). 

The  FOIRA  modified  Exemption  7  of 
the  FOIA,  which  exempts  from  public 
disclosure  certain  reoords  or  information 
compiled  for  law  enforcement  purposes, 
in  three  ways:  (1)  It  added  language  to 
allow  for  an  exemption  based  on  a 
reasonable  expectation  of  any  number 
of  specified  harms  from  disclosure;  (2)  it 
added  explanatory  language  describing 
a  confidential  source;  and  (S)  it  provided 
an  exemption  from  disclosure  if  release 
of  the  information  "would  disclose 
techniques  and  procedures  for  law 
enforcement  investigations  or 
prosecutions,  or  would  disclose 
guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law."  This 
Notice  of  Proposed  Rulemaking  (NPRM) 
incorporates  these  FOIRA  amendments 
into  the  OCC's  FOIA  regulations  at  12 
CFR  4.16(b)(7). 

The  FOIRA  also  significanUy 
amended  the  fee  provision  of  tiie  FOIA 
by  establishing  five  classes  of  FOIA 
requesters:  (1)  Commercial;  (2) 
educational  institutions;  (3) 
noncommercial  scientific  institutions;  (4) 
representatives  of  the  news  media;  and 
(5)  all  others.  Commercial  requesters 
will  be  charged  for  tke  direct  costs  of 
review,  search  and  duplication  of 
records.  Educational  institutions, 
noncommercial  scientific  institutions 
and  representatives  of  the  news  media 
will  be  charged  fees  for  direct  costs  of 
duplication  with  the  first  100  pages 
provided  free  of  charge.  All  other 


requesters  will  be  charged  fees  for 
search  and  duplication,  with  two  hours 
of  search  time  and  100  p^es  of 
duplication  provided  free  of  charge. 
Prior  to  the  FOIRA.  requesters  were  not 
classified  and  charges  were  made  in  all 
cases  for  search  and  duplication;  i.e., 
unless  fees  were  specifically  waived  or 
reduced,  all  requesters  were  charged  the 
same  fees. 

In  addition,  the  FOIRA  amended  the 
FOIA  with  respect  to  waiver  or 
reduction  of  fees.  Under  FOIRA, 
documents  are  to  be  furnished  without  a 
fee  or  with  a  reduced  fee  if  "disclosure 
of  the  information  is  in  the  public 
interest  because  it  is  likely  to  contribute 
significanUy  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester." 
Prior  to  the  FOIRA,  the  waiver  or 
reduction  of  fees  occurred  when  an 
agency  determined  that  such  waiver  or 
reduction  was  in  the  "public  interest 
because  furnishing  the  information  can 
be  considered  as  primarfly  benefiting 
the  general  public."  Proposed  §  4.17(g) 
incorporates  the  OCC's  new  schedule 
for  the  charging  and  waiving  of  fees. 

Executive  Order  1^00  \ 

Confidential  Commerdal  Information 
Executive  Order  12600  (S2  FR  23781, 
June  25, 1987]  requires  each  Executive 
department  and  agency  subject  to  FOIA 
to  establish  procedures  to  notify 
submitters  of  records  containing 
confidential  commercial  information 
when  tiiose  records  are  lequested  under 
FOIA.  Under  this  NPRM,  a  submitter  of 
confidential  commercial  information 
will  have  an  opportunity  to  make 
written  objections  to  disclosure  and  to 
state  all  grounds  upon  which  disclosure 
is  opposed.  Furthermore,  such  a 
submitter  will  be  notified  whenever  a 
FOIA  requester  institutes  a  suit  seeking 
to  compel  disclosure  of  iie  confidential 
commercial  information  provided  to  the 
OCC  by  the  business  submitter. 
Proposed  \  4.18(d)  implements 
Executive  Order  12600. 

OMB  and  Department  of  Justice  (DOJ) 
Guidelines 

The  portion  of  the  NPRM  dealing  with 
the  fee  schedule  contains  the  basic 
requirements  of  the  FOIRA  and  also 
reflects  OMB's  guidelines,  which  the 
FOIRA  required  OMB  to  publish.  OMB's 
proposed  and  final  guidelines  were 


published  at  S2  FR  1182  fj- — ry  la^ 
1987]  and  52  FR  10012  Piiiuck  27,  VMV\ 
respectively.  While  the  Bunbeiiag 
system  and  titles  of  aoBe  TT^trrtinhs  ia 
this  NPRM  ^ffer  from  the  OMB 
guidelines,  the  SHbataaoe  of  ttie  rale  is 
similar  in  all  ninf«<nl  leqtects. 

Proposed  &  4J7(g)(2Kvii)  is  based 
upon  guidelkes  issued  by  DO).  The  DOJ 
guideHaee  wne  not  pobUshed  m  the 
Federal  Ragicin,  but  are  avtibble  upon 
request  from  the  OCC  at  the  address 
listed  above  imder  the  hcadii^  "For 
Further  InSooBatioB  Conlact". 
Furthermore;  the  prapoeed  rale  indndea 
numerous  editscial  cbai^ee;  for 
example,  portions  have  been  rewrittea 
for  clarify  and  organixational  updetct 
have  been  made  to  include  address 
changes  as  weU  as  rhangrs  in  the  aames 
of  offices. 

Regulatory  FiexibiKty  Andysis 

Pursuant  to  section  606(b]  of  the 
Regulatory  Flexil^ty  Act.  the 
Comptroller  of  the  Currency  certifies 
that  these  changes,  if  adopted  as 
proposed,  wiH  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  nnall  entities.  AceordHngfy,  a 
Regulatory  Flexibilify  Aaelysis  is  not 
required. 

Executive  Order  12291 

The  OCC  has  determiBed  that  this 
NPRM  does  not  coiiBtit«te  a  major  rule 
within  the  nKaning  of  Executive  CMer 
12291.  Accordingly,  a  Reguletory  laiMct 
Analysis  wiU  not  be  required  on  the 
grounds  that  this  reviaiiHi  (l)  would  not 
have  an  annual  efiect  on  the  economy  of 
$100  milli<»  or  BBore,  (2)  would  not 
result  in  a  major  increase  in  the  cost  (rf 
bank  operatitms  or  governmental 
supervision,  and  (3)  wmdd  not  have  a 
significant  adverse  effect  on  competititm 
(foreign  or  domestic),  employment, 
investanent,  productivity,  or  ianovation. 

List  of  Subiects  in  12  CFR  Pnt  4 

Nationid  banks,  Ptab^  disctossre, 
FOIA  exemptions.  Crtaniiial 
investigatioos.  Schedule  of  fees. 
Waivers  or  redactione  of  fees,  and 
notice  prior  to  disclosure. 

For  the  reasons  set  forth  in  the 
preamble.  Title  12,  Chapter  I.  Part  4  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amendul  as  follows: 

PART4-[AIIENDED) 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authoritr  U  U.S.C  99,  S  U.S.C  552: 

2.  Section  4.13.  paragraph  (a)(l]  is 
revised  to  read  as  follows: 
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(a)  •  •  • 

(1)  Moi/nv  fldlAesa  FVeedoBi  of 
Infonnaflon  CTBcer,  CoMuanitatluiis 
Divistai,  Office  of  fte  ComptroOer  of  tfie 
Currency,  Waslibtgtt«,  DC  202]t. 
•       •       •       •       • 

3.  bi  §  4.15,  paragraphs  (aj 
introductory  text  and  (b)  are  revised  to 
read  as  follows: 


94.15 


(a)  Sab^  to  tlK  exceptions  listed  fai 
8  4.16  el  this  pari  tfie  Office  of  die 
Comptroller  «rf  die  Correney  (OCC) 
makes  the  following  documents 
available  to  the  puUio— eiAer  in 
pubficafions  or  upon  written  request — 
for  inflection  and/or  copymg: 

(bj  The  OCC  maintains  and  makes 
available  to  the  public,  upon  written 
request,  for  inspection  aiid  copying  a 
current  index  identifying  the  various 
documents  referred  to  in  paragraphs 
(a)(1)  through  (4)  and  (10}  of  this  section 
issued,  adopted  or  promulgated  after 
July  4, 1967.  The  index  is  located  in  the 
Communications  Division,  ComptroUer 
of  the  Currency.  Sixth  Ffeor,  400 
L'Enfant  Plaza  East.  SW.,  WMhiagtoa 
DC  20219. 

4k  Section  4.16,  paragraphs  (a)  and 
(b)(7)  are  revised  to  read  as  foUows: 

S  4.160ttier  reconfs  avaBabie  to  pufaBc; 
excepttans. 

(a  J  All  records  of  the  OCC,  ingJuAing 
those  referred  to  in  f  4.15  of  this  part, 
are  available  to  any  person,  upon 
written  request,  for  inspection  and 
copying  in  accordance  with  |S  4.17  and 
4.17a  of  this  part,  except  as  provided  in 
paragraph  (b)  of  tius  section. 

fb)*  •  • 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  bot  onfy 
to  the  extent  that  the  production  of 
those  records  or  information; 

(i)  Could  reasonably  be  esqwcted  to 
interfere  with  enfbrcunent  proceediiqp; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonabfy  be  expected  to 
disclose  the  identify  of  a  confidential 
source^  mdading  a  state,  local,  or 
foreign  agency  or  autlunity  or  any 
private  institution  whidi  fumisbed 
information  on  a  oonfidential  basis,  and. 
in  the  case  of  a  rccnd  or  infavmatian 
compiled  by  a  criminal  law  enforcement 
authorify  m  the  coarse  of  a  criaunal 


investigatfon,  or  by  an  agiency 
conducting  a  lawful  aaUonal  sccurify 
mt^Blgence  investigation,  {nformafion 
furnished  by  a  confidential  source; 

Cv)  Woirfd  dieclose  techniques  and 
procedures  for  law  enronzment 
investigations  or  prosecutions,  or  wouM 
disclose  gaidriines  fbr  hrw  enforeement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonabfy  be  expected 
to  risk  ctremnvention  of  the  law;  or 

(vi)  Cookl  reasonably  be  expected  to 
endanger  the  fife  or  {riiysical  safefy  of 
any  individual. 

5.  Section  4.17  is  revised  to  read  as 
follows: 


S4.17   Locabonof 


(a)  General,  This  section  identifies  the 
titles  of  officers  dengnated  to  make  the 
initial  and  a{^>dlate  detenninatioRS 
with  respect  to  requests,  the  officer 
designated  to  receive  service  of  pcoceaa, 
the  addresses  for  deliva^  of  reqeests, 
appeals  and  service  of  procees,  and  die 
required  content  of  requeiits. 

(b)  Location  of  certain  recoeda.  AU 
public  records  of  the  OCC  except:  fl) 
The  public  portions  of  appbcatioas  by 
national  banking  associations  to 
establish  a  branch  m  seasonal  agency; 
(2)  the  public  portions  of  appiiGaliens  to 
organize  a  national  bcuilung  aasocwtion 
during  the  period  such  applications  are 
in  the  investigatory  procesa  in  the 
respective  dic^ricts;  and  (3)  records 
concerning  mattere  delegated  tn  tke 
district  offices  (such  as  those  listed  ia 

{  5.3(c)  of  this  chapter),  are  avaflaUe  at 
the  locatira  listed  in  S  4.13(aK2).  Dvn^ 
this  investigatory  period,  the  pvbHc 
portion  of  the  applications  Usted  in 
paragraph  (b)(2)  of  ti>is  section  will  be 
available  in  the  respective  districts  as 
listed  in  {  4.18(b). 

(c)  Information  concerning  records,  (1) 
Requests  for  information,  ottier  than 
blank  forms,  concerning  the  foUowing: 

(!)  Consolidated  Reports  of  Condition 
(domestic); 

(ii)  Consolidated  Reports  of  Condition 
(foreign  and  domestic); 

(iii)  ConsoHdated  Large  Bank 
Supplements; 

(iv)  Special  Reports; 

(v)  Past  Due,  Nonaccrual  and 
Renegotiated  Loans  and  Lease 
Financing  RecervaUes;  and 

(vi)  Annual  Reports  of  Thist  Assets, 
shoirid  be  submitted  to: 

(A)  Mailing  address.  Federal  Deposit 
Insurance  Corporation.  550 17th 
Sbeet.  NW.,  Washington.  DC  20429. 

(B)  Location.  Room  6108, 550 17th  Stieet, 
NW.,  Washington,  DC  20429. 
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(2)  Initial  detenninations  ai  to 
whether  to  grant  requests  for  all  records 
of  the  OCC  available  under  ||  4.15  and 
4.16  of  this  part  other  than  those 
described  in  paragraph  (c)(1)  of  this 
section  and  other  than  those  described 
in  paragraph  (b)  of  this  section  as  being 
located  in  the  District  Offices,  will  be 
made  by  the  Director  of 
Communications  or  that  person's 
designee.  Requests  for  all  records,  other 
than  those  listed  in  paragraph  (c)(1)  of 
this  section  and  other  than  Uiose 
described  in  paragraph  (b)  of  this 
section  as  being  located  in  the  District 
Offices,  shall  be  submitted  to: 

(i)  Mailing  address.  Director  of 
Communications,  Comptroller  of  the 
Currency,  Washington.  DC  20219. 

(ii)  Location.  Sixth  Floor,  490  L'Enfant 
Plaza  East,  SW.,  Washingtoa  DC 
20219. 

(3)  Initial  determinations  as  to 
whether  to  grant  requests  for  records 
described  in  paragraph  (b)  of  this 
section  as  being  located  in  the  District 
Offices  shall  be  made  by  die  Deputy 
Comptroller  for  each  respective  district 
or  that  person's  designee.  All  requests 
for  those  records  shall  be  submitted  to 
the  respective  Deputy^ComptroIler  at  the 
location  set  forth  in  {  4.1a(b). 

(d)  Administrative  appeal  of  initial 
determination  to  deny  records. 
Appellate  detenninations  with  respect 
to  requests  for  records  of  the  OCC  will 
be  made  by  the  Comptroller  of  the 
Currency  or  that  person's  designee. 
Requesters  shall  submit  appeals  in 
writing  within  35  days  of  the  date  of  the 
initial  denial  and  shall  state  the 
circumstances,  reasons  or  aigxunents 
advanced  in  support  of  disclosure  of  the 
requested  records.  Appeals  shall  be 
submitted  to: 

(1)  Mailing  address.  Director  of 
Communications,  Comptroller  of  the 
Currency,  Washington,  DC  20219. 

(2)  Location.  Comptroller  of  the 
Currency,  Sixth  Floor,  490  L'Enfant 
Plaza  East  SW..  Washington,  DC 
20219. 

(e)  Service  of  process.  Service  of 
process  by  litigants  seeking  access  to 
records  of  the  OCC  will  be  received  by 
the  Chief  Counsel,  Comptroller  of  the 
Currency  and  shall  be  served  at  die 
following  location: 

(1)  Mailing  address.  Chief  Counsel, 
Comptroller  of  the  Currency, 
Washington,  DC  20219. 

(2)  Location.  Office  of  Uie  Chief  Counsel 
Comptroller  of  the  Currency,  Sixth 
Floor,  490  L'Enfant  Plaza  East  SW.. 
Washington,  DC  20219. 

(0  Content  of  request  for  identifiable 
records.  A  request  for  records  of  the 


OCC  available  under  SS  4.15  and  4.16 
must  be  in  writing  and  state  the  full 
name,  address  and  telephone  number  of 
the  person  requesting  access  to  the 
records  and  a  reasonable  description  of 
the  records  sought.  A  reasonable 
description  includes  sufficient  detail  to 
enable  personnel  of  flie  OCC  who  are 
familiar  with  the  subject  area  of  the 
request  to  locate  the  records  with  a 
reasonable  amount  of  effort.  A  request 
for  records  shall  also  state  how  the 
doctunents  released  will  be  used  [See 
1 4.17(g)).  The  OCC  may  determine  from 
the  use  specified  in  the  request  that  the 
requester  is  a  "commercial  use 
requester." 

(g)  Fees  for  document  search,  review, 
and  duplication;  waiver  and  reduction 
of  fees— {\)  Definitions,  (i)  Direct  costs 
means  those  expenditiu-es  which  the 
OCC  actually  incurs  in  searching  for  and 
duplicating  (and  in  the  case  of 
commercial  use  requesters,  reviewing] 
documents  to  respond  to  a  request  for 
information  under  the  Freedom  of 
Information  Act  (FOIA). 

(ii)  Search  means  all  time  spent  by 
personnel  of  the  OCC  in  locating 
documents  that  are  responsive  to  a 
request  including  page-by-page  or  line- 
by-line  identification  of  material  within 
documents.  Searches  may  be  done 
manually  and/or  by  computer. 

(iii)  Duplication  means  the  process  of 
making  a  copy  of  a  document  necessary 
to  respond  to  a  FOIA  request.  Such 
copies  can  take  the  form  of  paper  copy, 
microform,  audiovisual  materials,  or 
machine  readable  documentation  [e-g., 
magnetic  tape  or  disk),  among  others. 

(iv)  Review  means  the  process  of 
examining  documents  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  any  document 
may  be  withheld.  It  also  includes  the 
processing  of  any  dociunents  for 
disclosure. 

(v)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(vi)  Educational  irwtitution,  whether 
pubUc  or  private,  means  a  preschool,  an 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  an  Institution  of 
professional  education,  and  an 
institution  of  vocational  education, 
which  operates  a  program  or  programs 
of  scholarly  research. 

(vii)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis, 
as  that  term  is  definad  in  paragraph 
(8)(l)(v)  of  this  section,  and  which  is 


operated  solely  for  the  purpose  of 
conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particular  product  or 
industry. 

(viii)  Representative  Of  the  news 
media  means  any  person  actively 
gathering  news  for,  or  a  b«e-lance 
journalist  who  reasonably  exfiects  to 
have  his  or  her  work  product  published 
or  broadcast  by,  an  entity  that  is 
organized  and  operated  to  publish  or 
broadcast  news  to  the  pabUc.  The  term 
"news"  means  information  that  is  about 
current  events  or  that  would  be  of 
current  interest  to  the  public. 

(2)  Fees.  The  OCC  may  charge  fees 
that  recoup  the  full  allowable  direct 
costs  it  incurs.  The  OCC  may  contract 
with  non-government  enterprises  to 
locate,  reproduce,  and/or  disseminate 
records;  provided  however,  that  the 
OCC  has  determined  that  the  ultimate 
cost  to  the  requester  will  be  no  greater 
than  it  would  be  if  the  OCC  performed 
these  tasks  itself.  In  no  oase  will  the 
OCC  contract  out  responsibilities  which 
the  FOIA  provides  that  the  OCC  alone 
may  discharge,  such  as  determining  the 
applicability  of  an  exemption  or  whether 
to  waive  or  reduce  fees.  Fees  are  subject 
to  change  as  costs  change. 

(i)  Searches  other  than  for 
computerized  records.  The  OCC  shall 
charge  for  records  at  the  salary  rate(s) 
[i.e.,  basic  pay  plus  16  percent]  of  the 
employee(8)  making  the  search. 
However,  where  a  single  class  of 
personnel  [e.g.,  all  administrative/ 
clerical,  or  all  professional/executive]  is 
used  exclusively,  an  average  rate  for  the 
range  of  grades  typically  involved  may 
be  established  at  die  discretion  of  the 
OCC.  This  charge  shall  include 
transportation,  at  actual  cost  of 
personnel  and  records  necessary  to  the 
search. 

(ii)  Searches  for  computerized 
records.  The  fee  for  searches  of 
computerized  records  shall  be  the  actual 
direct  cost  of  the  search,  including 
computer  time,  computer  runs,  and  the 
operator's  salary.  The  fee  for  computer 
printouts  will  be  actual  oosts. 

(iii)  Duplication  of  records. 

(A)  The  per-page  fee  for  paper  copy 
reproduction  of  documeats  is  fifteen 
cents; 

(B)  If  any  other  mediod  of  dupUcation 
is  used,  the  OCC  will  charge  the  actual 
direct  cost  of  dupUcating  the  documents. 

(iv)  Review,  llie  term  "review"  refers 
to  the  process  of  examining  documents 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 
portion  of  any  document  is  permitted  to 
be  withheld.  It  also  includes  processing 
any  documents  for  disclosiu-e,  e.g.,  doing 
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all  that  is  necessary  to  excise  them  and 
otherwise  prepare  them  for  release. 

(y)  Fees  to  exceed  $25.  If  Uie  OCC 
estimates  that  duplication  and/or  search 
fees  are  likely  to  exceed  $25.  it  will 
notify  the  requester  of  the  estimated 
amount  of  fees,  unless  the  requester  has 
indicated  in  advance  a  willingness  to 
pay  fees  as  high  as  those  anticipated.  If 
so  notified  by  the  OCC,  the  requester 
will  have  an  opportunity  to  confer  with 
personnel  of  the  OCC  in  order  to  revise 
the  request  in  hopes  of  meeting  his  or 
her  needs  at  a  lower  cost  The 
administrative  time  limits  in  subsection 
{a)(6]  of  die  FOIA  [i.e.,  10  business  days 
from  the  receipt  of  initial  requests  and 
20  business  days  from  the  receipt  of 
appeals  from  an  initial  denial,  plus 
permissible  extensions  of  these  time 
limits)  will  begin  only  after  die  OCC 
receives  a  revised  request  from  the 
requester. 

(vi)  Other  services.  Complying  widi 
requests  for  special  services  is  entirely 
at  the  discretion  of  the  OCC.  The  OCC 
may  recover  the  full  costs  of  providing 
such  services  to  the  extent  it  elects  to 
provide  them. 

(vii)  Restriction  on  assessing  fees.  The 
OCC  will  not  charge  fees  to  any 
requester,  including  commercial  use 
requesters,  if  the  ordinary  cost  of 
collecting  a  fee  is  equal  to  or  greater 
than  the  fee  itself. 

(viii)  Waiving  or  reducing  fees.  The 
OCC  shall  waive  or  reduce  fees  under 
this  section  whenever,  in  its  opinion, 
disclosure  of  information  is  in  the  public 
interest  because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(A)  The  following  factors  will  be  used 
in  determining  whether  a  waiver  or 
reduction  of  fees  is  in  the  pubUc  interest 

[1]  The  subject  of  the  request— 
Whether  the  subject  of  the  requested 
records  concerns  the  operations  or 
activities  of  the  government 

[2]  The  informative  value  of  the 
information  to  be  disclosed— Whether 
die  disclosure  is  likely  to  contribute  to 
an  understanding  of  government 
operations  or  activities; 

[3)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  pubUo— Whether  disclosure  of 
the  requested  information  will 
contribute  to  public  understanding  of  the 
subject 

[4]  The  significance  of  tiie 
contribution  to  pubUc  understanding — 
Whether  the  disclosure  is  likely  to 
contribute  significanUy  to  public 
imderstanding  of  government  operations 
or  activities. 


(B)  If  the  pubUc  intwest  requirement  is 
met  die  OCC  will  dien  make  a 
determination  on  the  "commercial 
interest"  requirement  based  upon  the 
following  factors: 

[1]  The  existence  and  magnitude  of  a 
commercial  interest— Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and,  if  so, 

[2]  The  primary  interest  in 
disclosure— Whether  the  magnitude  of 
the  identified  commercial  interest  of  the 
requester  is  sufficientiy  large  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure-is  reasonably 
considered  by  die  OCC  to  be  primarily 
in  die  commercial  interest  of  the 
requester. 

(C)  The  OCC,  if  die  required  public 
interest  exists  and  the  requester's 
commercial  interest  is  not  primary  in 
comparison  to  that  pubUc  interest  may 
waive  or  reduce  the  fees  that  would 
normally  be  charged  to  that  requester. 

(3)  Categories  of  requesters—  (i) 
Commercial  use  requesters.  The  OCC 
may  assess  fees  for  commercial  use 
requesters  which  recover  the  allowable 
costs  of  search,  review,  and  duplication. 
Commercial  use  requesters  are  not 
entitled  to  two  hours  of  free  search  time 
nor  100  free  pages  of  duplication  of 
documents. 

(ii)  Requesters  who  are 
representatives  of  the  news  media,  as 
well  as  educational  and  noncommercial 
scientific  institution  requesters.  The 
OCC  will  provide  documents  to 
requesters  in  these  categories  for  the 
cost  of  duplication  alone.  No  fee  will  be 
assessed  for  the  first  100  pages. 

(iii)  All  other  requesters.  The  OCC 
will  assess  fees  for  requesters  who  do 
not  fit  into  any  of  the  above  categories 
to  recover  the  full  reasonable  direct  cost 
of  search  and  dupUcation.  No  fees  will 
be  assessed  for  die  first  100  pages  of 
duplication  or  the  first  two  hours  of 
search  time. 

(4)  Interest  on  unpaid  fees.  The  OCC 
may  begin  assessing  interest  charges  on 
an  unpaid  bill  for  FOIA-related  fees  on 
the  31st  day  following  the  day  on  which 
the  bill  was  sent.  Interest  will  be  at  the 
rate  prescribed  in  31  U.S.C.  3717. 

(5)  Fees  for  unsuccessful  search  and 
review.  The  OCC  may  assess  fees  for 
time  spent  in  search  and  review,  even  if 
the  records  requested  are  not  located  or 
if  the  records  located  are  exempt  from 
disclosure. 

(6)  Aggregating  requests.  A  FOIA 
requester(8]  may  not  file  multiple 
requests,  each  seeking  portions  of  a 
document  or  documents,  in  order  to 
avoid  payment  of  fees.  If  this  is  done, 
the  OCC  may  aggregate  the  requests  and 
charge  accordingly.  The  OCC  will  not 


aggregate  multiple  FOIA  requests  on 
unrelated  subjects  from  the  same 
requester. 

(7)  Advance  payment  of  fees.  FOIA 
requesters  must  include  a  statement 
agreeing  to  pay  all  fees  that  are  property 
charged  by  die  OCC;  however,  die  OCC 
will  not  require  a  FOIA  requester  to 
make  an  advance  payment  uidess: 

(i)  The  OCC  estimates  or  determines 
that  the  fees  the  requester  may  be 
required  to  pay  are  likely  to  exceed 
$250.  If  it  appears  diet  die  fees  will 
exceed  $250,  die  OCC  will  notify  die 
requester  of  die  likely  cost  and  obtain 
satisfactory  assurance  of  full  payment 
where  the  requester  has  a  history  of 
prompt  payment  of  FOIA  fees;  in  the 
case  of  requesters  widi  no  history  of 
payment  the  OCC  will  require  an 
advance  payment  of  the  full  estimated 
charges  that  will  be  incurred;  or 

(ii)  A  requester  has  previously  failed 
to  pay  a  fee  in  a  timely  fashion  (within 
30  days  of  the  date  of  die  billing).  The 
OCC  may  require  such  a  requester  to 
pay  the  full  amount  owed  plus  any 
applicable  interest  as  provided  in 
paragraph  (g)(4)  of  diis  section,  or 
demonstrate  that  the  fee  owed  has  been 
paid.  The  OCC  may  also  require  this 
type  of  FOIA  requester  to  make  an 
advance  payment  of  the  full  amount  of 
the  estimated  fees  before  the  OCC 
begins  to  process  a  new  request  or 
finishes  the  processing  of  a  pending 
request 

(8)  Tolling  of  administrative  time 
limits.  When  die  OCC  takes  action 
under  paragraphs  (g)(7)  (i)  or  (ii)  of  this 
section,  the  administrative  time  limits 
prescribed  in  subsection  (a)(6)  of  the 
FOIA  begin  only  after  die  OCC  has 
received  the  fee  payments  described. 

6.  Section  4.18  is  amended  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

S4.18   Other  rulM  of  diselosure. 

(d)  Procedures  for  protecting  the 
confidentiality  of  commercial 
information  as  required  bv  Executive 
Order  12600—  (1)  Definitions.  For 
purposes  of  this  section,  the  following 
definitions  shall  apply: 

(i)  Confidential  commercial 
information  means  records  provided  to 
the  OCC  by  a  submitter  which  arguably 
contain  material  exempt  from  release 
under  Exemption  4  of  the  Freedom  of 
Information  Act  (FOIA),  because 
disclosure  could  reasonably  be  expected 
to  cause  substantial  competitive  harm  to 
the  submitter  thereof. 

(ii)  Submitter  means  any  person  or 
entity  who  provides  confidential 
commercial  information  to  the  OCC.  The 
term  "submitter"  includes,  but  is  not 
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limited  to,  national  banks  and  their 
ofiicen,  directors  and  principal 
shareholders,  as  well  as  corporations, 
State  governments,  and  foreign 
governments. 

(2)  Notice  to  Bubmitters  of 
confidential  commercial  information. 
llie  OCC  shall  provide  a  submitter  of 
confidential  commercial  information 
with  prompt  written  notice  of  the  receipt 
of  a  request  seeking  access  to  the 
submitter's  confidential  commercial 
information,  whenever  required  to  do  so 
in  accordance  with  paragraph  (d)(3)  of 
this  section,  and  except  as  provided  in 
paragraph  (d)(7)  of  this  section.  The 
notice  shall  either  describe  the  exact 
nature  of  the  confidential  commercial 
information  requested  or  provide  copies 
of  the  records  or  portions  of  records 
containing  that  information. 

(3)  When  notice  is  required,  (i)  For 
confidential  commercial  information 
submitted  to  the  CX)C  prior  to  January  I, 
1988,  the  OCC  shall  provide  the 
submitter  thereof  with  notice  of  the 
receipt  of  a  request  for  that  information 
whenever 

(A)  The  records  are  less  than  10  years 
old  and  the  information  has  been 
designated  by  the  submitter  as 
confidential  commercial  information; 

(B)  The  OCC  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantijd  competitive  harm  to  the 
submitter;  or 

(C)  The  information  is  subject  to  a 
prior  express  commitment  of 
confidentiality  given  by  the  OCC  to  the 
submitter. 

(ii)  For  confidential  commercial 
information  submitted  on  or  after 
January  1, 1988,  the  OCC  shall  provide 
the  submitter  thereof  with  notice  of  the 
receipt  of  a  request  encompassing  such 
information  whenever 

(A)  The  submitter  has  in  good  faith 
designated  the  information  as  being  of  a 
commercially  or  financially  sensitive 
nature;  or 

(6)  The  OCC  has  reason  to  believe 
that  disclosure  of  the  information  could 
reasonably  be  expected  to  cause 
substantial  competitive  harm  to  the 
submitter. 

(iii)  Notice  of  a  FOIA  request  seeking 
confidential  commercial  information 
falling  within  either  paragraphs  (d](3]  (i) 
or  (ii)  of  this  section  shall  be  required 
for  a  period  of  not  more  than  10  years 
after  the  date  of  submission,  unless  the 
submitter  of  the  confidential  commercial 
information  requests,  and  provides 
acceptable  justification  for,  a  specific 
notice  period  of  greater  duration. 

(iv)  Whenever  reasonably  possible, 
the  submitter's  claim  of  confidentiality 
should  be  supported  by  a  statement  or 


certification  by  an  officer  or  authorized 
representative  of  the  entity  that  the 
information  in  question  is  in  fact 
confidential  commercial  information 
and  has  not  been  disclosed  to  the  public. 

(4)  Opportunity  to  object  to 
disclosure.  Through  the  notice  described 
in  paragraph  (d)(2)  of  this  section,  the 
OCC  shall  afford  tiie  submitter  of 
confidential  commercial  information  10 
business  days  within  which  to  provide 
the  OCC  with  a  detailed  statement  of 
any  objection  to  disclosure  of  the 
information.  That  statement  shall 
specify  all  grounds  for  withholding  any 
of  the  information  under  any  exemption 
of  the  FOIA  and,  in  the  case  of 
Exemption  4,  shall  demonstrate  why  the 
submitter  contends  tbat  the  information 
is  confidential  commercial  information. 
Information  provided  by  a  submitter 
pursuant  to  tiiis  paragraph  may  itself  be 
subject  to  disclosure  under  the  FOIA. 
When  notice  is  given  to  a  submitter 
under  this  section,  the  requester  will  be 
advised  that  notice  has  been  given  to 
the  submitter  of  the  information 
requested.  The  OCC  will  also  advise  the 
requester  that  there  will  be  a  delay  in  its 
decision  of  whether  to  grant  or  deny 
access  to  the  information  sought.  The 
requester  will  be  further  advised  that 
this  delay  by  the  OCC  may  be 
considered  a  denial  of  access  to  the 
records  and  that  the  requester  may 
proceed  with  an  administrative  appeal 
or  seek  judicial  review,  if  appropriate. 
However,  the  requester  may  agree  to  a 
voluntary  extension  of  time  so  that  the 
OCC  may  review  tht  submitter's 
objections  to  disclosure. 

(5)  Notice  of  intent  to  disclose.  The 
OCC  shall  consider  carefully  a 
submitter's  objections  and  specific 
groimds  for  nondiscksure  prior  to 
determining  whethet  to  disclose  the 
confidential  commercial  information. 
Whenever  the  OCC  decides  to  disclose 
confidential  commercial  information 
over  the  objection  of  the  submitter 
thereof,  the  OCC  shall  forward  to  the 
submitter  a  written  notice  which  shall 
include: 

(i)  A  statement  of  the  reasons  for 
which  the  submitter's  objections  to 
disclosure  were  not  sustained; 

(ii)  A  description  of  the  confidential 
commercial  information  to  be  disclosed; 

(iii)  A  specified  disclosure  date,  which 
is  10  business  days  after  the  notice  of 
the  final  decision  to  release  the 
requested  information  has  been  mailed 
to  the  submitter.  A  copy  of  the 
disclosure  notice  shall  be  forwarded  to 
the  requester  at  the  same  time;  and 

(iv)  A  statement  that  if  the  submitter 
is  going  to  seek  injunctive  relief,  to 
advise  the  OCC  immediately. 


(6)  Notice  of  FOIA  requester's  lawsuit. 
Whenever  a  FOIA  requester  brings  suit 
seeking  to  compel  disclosure  of 
confidential  commercial  Information 
covered  by  paragraph  (d)(3]  of  this 
section,  the  OCC  shall  promptiy  notify 
the  submitter  of  the  confidential 
commercial  information  that  a  lawsuit 
has  been  brought. 

(7)  Exceptions  to  the  notice 
requirement.  The  notice  requirement  of 
this  section  shall  not  apply  if: 

(i)  The  OCC  determines  that  tiie 
information  shall  not  be  disclosed; 

(ii)  The  information  has  been  made 
public  by  the  submitter  or  has  otherwise 
been  officially  made  available: 

(iii)  Disclosure  is  required  by  law 
(other  than  5  U.S.C.  552): 

(iv)  The  information  was  acquired  in 
the  course  of  a  lawful  investigation  of  a 
possible  violation  of  criminal  law; 

(v)  The  information  requested  was  not 
designated  by  the  submitter  as 
confidential  commercial  information 
pursuant  to  paragraphs  (d)(3)(ii)  (A)  and 
(B)  of  this  section,  when  the  submitter 
had  an  opportunity  to  do  so  at  the  time 
of  submission  of  the  information  or  a 
reasonable  time  thereafter,  unless  the 
OCC  has  substantial  reason  to  believe 
that  disclosure  of  the  information  would 
result  in  competitive  harm;  or 

(vi)  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(d](3]  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  case,  the 
OCC  must  provide  the  submitter  with 
written  notice  of  any  final 
administrative  determination  to  disclose 
the  information,  at  least  10  business 
days  prior  to  the  specified  date  when 
the  information  is  to  be  disclosed. 

Dated:  August  3, 1989. 
Robert  L  Clarke, 
Comptroller  of  the  Currency. 
[FR  Doc.  69-18564  Filed  &-»-89:  8:45  am] 
BILLINO  CODE  «ie-3*-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  89-NW-116-AO] 

Airworttiiness  DirecUves;  Boeing 
Model  727  Series  Airplanes 

AQENCr.  Federal  Aviation 
Administi'ation  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
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series  airplanes,  which  would  require 
inspection  of  the  wing  center  section 
fi'ont  spar  web,  and  repair,  if  necessary. 
Iliis  proposal  is  prompted  by  reports  of 
cracks  in  the  wing  center  section  fit>nt 
spar  web.  This  condition,  if  not 
corrected,  could  lead  to  fuel  lettkage 
and/or  depressurization  of  the  cabin. 
DATES:  Comments  must  be  received  no 
later  than  October  2, 1989. 
ADORKSSES:  Send  comments  on  the 
proposal  in  dupUcate  to  the  Federal 
Aviation  Administration,  Northwest 
Moimtain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
116-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle.  Washington  98188.  The 
applicable  service  information  may  be 
obtained  fi-om  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattie, 
Washington  98124.  Iliis  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattie,  Washington,  or 
Seattie  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattie, 
Washington  98124. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathi  N.  Ishimaru,  Airframe  Branch, 
ANM-120S;  telephone  (206)  431-1525. 
Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-«8966,  Seattie,  Washington 
96168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  tius 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
mi  St  submit  a  self-addressed,  stamped 


post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-116-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion 

There  have  been  several  reports  of 
cracks  in  the  wing  center  section  fit>nt 
spar  web  on  Boeing  Model  727 
airplanes.  Cracking  has  been  attributed 
to  fatigue  due  to  repeated  pressurization 
cyles.  The  cracks,  if  not  detected  and 
repaired,  could  lead  to  fuel  leakage  and/ 
or  possible  cabin  depressurization. 

"The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-57-0177, 
dated  December  22, 1988,  which 
describes  procedures  for  inspection, 
modification,  and  repairs  of  the  wing 
center  section  front  spar  web. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  for 
cracks  of  the  wing  center  section  front 
spar  web,  and  repair,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  1,540  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fieet.  It  is 
estimated  that  970  airplanes  of  U.S. 
registiy  would  be  affected  by  this  AD, 
that  it  would  take  approximately  13 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $504,400. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13)  as  follows: 

PART39~{AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Autliority:  49  U.S.C.  13»4(a].  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Applies  to  Model  727  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  727-57-0177.  dated  December  22, 
1988,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 
To  detect  craclcs  in  the  wing  center  section 

front  spar,  accomplish  the  following: 

A.  Prior  to  the  accumulation  of  40,000  flight 
cycles  or  within  the  next  2,300  fUght  cycles 
after  the  effective  date  of  tliis  AD,  whichever 
occurs  later,  unless  accomplished  within  the 
last  700  flight  cycles,  and  thereafter  at 
intervals  not  to  exceed  3,000  flight  cycles, 
conduct  a  close  visual  inspection  of  the  wing 
center  section  front  spar  web  for  craclcs,  in 
accordance  with  Figiuv  1  of  Boeing  Service 
Bull  itin  727-57-0177,  dated  December  22, 
19B8. 

B.  Repair  cracks,  prior  to  further  flight  in 
accordance  with  Figure  2  of  Boeing  Service 
Bulletin  727-57-0177.  dated  December  22, 
1988. 

C.  Modification  in  accordance  with  Figure 
3.  and  repair,  if  necessary,  in  accordance 
with  Figure  2  of  Boeing  Service  Bulletin  727- 
57-0177,  dated  December  22, 1988,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  A,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  fime,  which 
provides  an  acceptable  level  of  safety,  may 
l>e  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  person  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
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request  to  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
the  Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

Issued  in  Seattle.  Washington,  on  August  1, 
1980. 

Diinll  M.  Padanoo. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  8»-18714  Filed  8-9-88;  8:45  am] 
WLLMa  cooe  4t1»-1S-« 


14CFRPart39 

[Dedm  No.  eMIM-iaS-AOl 

Airworthineae  Directlvee;  Boeing 
Model  737-200,  -300.  end  -400  Series 
Ahpienee 

AQINCV:  Federal  Aviation 
Administration  CFAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


f:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
200.  -300.  and  -400  series  airplanes, 
which  currently  requires  testing  of  the 
engine  fire/overheat  detection  system 
following  any  electrical  transfer,  to 
verify  that  the  system  is  operating 
properly.  This  action  would  require 
modification  of  the  fire/overheat 
detector  module  to  minimize  the  risk  of 
the  fire/overiieat  detection  system 
becoming  inoperative  following  an 
electrical  power  transfer.  This  proposal 
is  prompted  by  the  development  of  a 
design  modification  to  the  fire/overheat 
detection  module  that  eliminates  the 
basic  cause  of  the  system  becoming 
inoperative.  This  condition,  if  not 
corrected,  could  result  in  a  situation 
where  a  propulsion  system  overheat  or 
fire  may  not  be  annunciated  to  the 
flightcrew,  which  could  jeopardize 
continued  safe  flight  and  landing. 

DATES:  Comments  must  be  received  no 
later  than  October  2;  1989. 


;  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Adm^stration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
128-AD.  17900  Pacific  Highway  South, 
C-eaeSB.  Seattle.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes.  P.O.  Box  3707,  Seattle, 


Washington  98124.  Tkis  information 
may  be  examined  at  fiie  FAA, 
Northwest  Motmtain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle, 
Washington. 

FOII  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  Simonsoo,  Propulsion 
Branch,  ANM-140S;  telephone  (206)  431- 
1965.  Mailing  address:  FAA  Northwest 
Mountain  Region  17900  Pacific  Highway 
South.  C-68966,  Seattle,  Washington 
98168. 

SUPPtEMENTARV  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  rqgulatory  dockpt 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  .^21 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  Al  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  exami  ation  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishfaig  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-a4dressed,  stamped 
post  card  on  which  die  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-12ft-AD."  The 
post  card  will  be  date/time  stamped  and 
retiuned  to  the  commenter. 

Discussion  | 

On  March  30, 198a  the  FAA  issued 
AD  89-08-12.  Amendment  39-6187  (54 
FR  14642;  April  12. 1989),  applicable  to 
certain  Boeing  Model  737-200,  -300,  and 
-400  series  airplanes,  to  require  testing 
of  the  engine  fire /overheat  detection 
system  following  any  electrical  power 
transfer,  and  verification  that  the  system 
is  operating  properiy.  That  action  was 
prompted  by  reports  from  Boeing  that 
indicated  that  the  fiie/overtieat 
detection  system  cosld  become  inert 
after  a  transfer  of  electrical  power.  This 
condition,  if  not  conected.  could  result 


in  a  situation  where  a  propulsion  system 
overheat  or  fire  may  not  be  annunciated 
to  the  flightcrew,  which  could  jeopardize 
continued  safe  flight  and  landing. 

Since  issuance  of  that  AD,  a 
modification  to  the  fire/overheat 
detection  module  has  bieen  developed  to 
minimize  the  risk  that  the  fire/overheat 
detection  system  will  become  inert 
following  an  electrical  power  transfer. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  737-26-1063, 
dated  May  18. 1989,  which  identifies 
Walter  Kidde  modifications  of  the  fire 
detection  module,  that  increase 
reUability  of  the  fire/overheat  detection 
system  following  electrical  power 
application,  transfer,  or  intemiption. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  19-08-12  to 
require  modification  of  the  fire/overheat 
detection  module  in  accordance  with  the 
service  bulletin  previously  described. 
Accomplishment  of  this  modification 
would  constitute  terminating  action  for 
the  existing  testing  requrement. 

There  are  approximately  400  Model 
737-200,  -300,  and  -400  Series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  It  is  estimated  that  175  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately 
3.25  manhours  per  airplane  to 
accomplish  the  required  actions,  and 
that  the  average  labor  cost  would  be  $40 
per  manhour.  The  parts  required  to 
accomplish  this  modification  will  be 
provided  by  Walter  Kidde  at  no  cost  to 
the  operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $22,750. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  disfeibution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federal  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  regulatory  Policies  and 
Procedures  (44  FR  11034c  February  26, 
1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
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regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  l^  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Audioiity:  49  U.S.C.  1354(a],  1421  and  1423: 
49  U.S.C.  106(g)  (Reviled  Pub.  L  97-449, 
January  12. 1983):  and  14  CFR  11.89. 

§39.13    [AmMNtod] 

2.  Section  39.13  is  amended  by 
revising  AD  89-08-12,  Amendment  39- 
6187  (54  FR  14642;  April  12, 1989),  as 
follows: 

Boeing:  Applies  to  Boeing  Model  737-200,  - 
300,  and  -400  series  airplanes,  as  listed 
in  Service  Bulletin  737-2&-1063,  dated 
May  18, 1988,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  reduce  the  potential  for  dispatching  an 

airplane  with  an  inoperative  fire/overheat 

system,  accompUsh  the  following: 

A.  Within  10  days  after  April  24. 1989 
(effective  date  of  Amaidment  39-6187), 
inspect  the  engine  fire/overheat  detection 
module  to  determine  that  part  number. 

1.  If  part  number  10-61098-41.  -71,  -81,  -91, 
-92.  or  10-62061-1,  -2,  -3,  -11,  or  -12  is 
installed,  add  the  following  &igine  Fire 
Detection  System  Test  Procedure  to  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM).  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  AFM: 

a.  Prior  to  ei^e  start,  accomplish  fire/ 
overheat  warning  system  test. 

b.  After  engine  start,  and  with  the  electrical 
power  supply  system  in  the  flight 
configuration,  accomplish  the  fire/overheat 
warning  system  test. 

c.  In  the  event  of  an  electrical  power  supply 
configuration  change  inflight  (e.g.,  generator 
failure],  perform  the  fire/overheat  warning 
system  test.  In  the  event  that  this  test  is 
unsuccessful,  land  at  the  nearest  suitable 
airport. 

2.  If  part  numbers  other  than  those  listed  in 
para^vph  A.I..  above,  are  installed,  no 
further  action  is  required. 

B.  Widiin  30  days  after  the  effective  date  of 
this  amendment  modify  the  engine  fire/ 
overheat  detection  module,  in  accordance 
with  Boeing  Service  Bulletin  737-26-1063 
dated  May  IB,  1989.  Once  this  modification  is 
accomplished,  the  Umitation  required  by 
paragraph  A.I.,  above,  may  be  removed  from 
the  AFM. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  die  compliance  time,  which 


provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

D.  ^>ecial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  fi-om  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  These  doounents 
may  be  examined  at  the  FAA 
Northwest  Moimtain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Hi^way  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  August  1, 
1989. 

Darrell  M.  Pedanon. 

AcUng  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  89-18713  Filed  8-9-89;  8:45am] 
BILLING  cooe  4eie-is-ii 


14  CFR  Part  71 

(Airspace  Docket  No.  S9-AWP-18] 

Propowd  Amendment  to  San  Jose,  CA 
Control  Zone 

agehcy:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
amend  the  effective  hours  of  the  San 
Jose,  California  control  zone.  The  San 
Jose  control  zone  is  currently  described 
as  a  full-time  control  zone.  The  control 
zone  does  not  meet  fulltime  control  zone 
criteria;  thus  there  is  a  need  for  an 
amendment  to  part-time  status. 

DATE:  Comments  must  be  received  on  or 
before  September  22, 1989.  Send 
comments  on  the  proposal  in  triplicate 
to:  Federal  Aviation  Administration, 
Manager,  Airspace  and  Procediues 
Branch,  AWP-630,  Air  Traffic  Division, 
Western-Pacific  Region,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Western-Pacific  Region, 
Federal  Aviation  Administration,  Room 


6W14, 15000  Aviation  Boulevard, 
Lawndale,  Calilnnia. 

An  informal  docket  may  also  be 
examined  dtuing  normal  business  houn 
at  the  office  of  the  Manager,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division,  Airspace  and  Procedures 
Branch,  AWP-530,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jon  L  Semanek.  Airspace  and 
Procediu«8  Specialist,  Airspace  and 
Procedures  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (213)  297-0433. 

SUPFLBMENTARV  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argtunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic, 
environroenal,  and  energy  aspects  of  the 
proposal  Communications  should 
identify  the  airspace  dodcet  and  be 
sulmiitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-18."  The  postcard  wiD  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  ivill  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  and 
Procedures  Branch,  AWP-53a  at  15000 
Aviation  Boulevard,  Lawndale, 
California,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Airspace  and 
Procedures  Branch,  AWP-530  at  the 
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vHove  address.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRKTs  should  request  a  copy  of 
Advisory  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71]  to  amend  the  San  Jose, 
California  control  zone.  The  San  Jose 
control  zone  is  currently  described  in 
FAA  Handbook  7400.6E  as  a  full-time 
control  zone.  The  control  zone  does  not 
meet  full-time  control  zone  criteria;  tihus 
there  is  a  the  need  for  an  amendment  to 
part-time  status.  Section  71.171  of  Part 
71  of  the  Federal  Aviation  Regulations 
was  repubUshed  in  Handbook  7400.6E 
dated  January  3, 1989. 

The  FAA  has  determined  that  the 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
ft^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore— (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  Febraury  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  cnteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Federal  Aviation 
Admmistration  proposed  to  amend  Part 
71  of  the  Federal  Aviation  Regulations 
( 14  CFR  Part  71)  as  follows: 

PART  71^-DESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE.  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a(a).  1354(a).  1510; 
Executive  Order  10854;  40  U.S.C.  106(g)  (Rev. 
Pub.  L  97-449,  January  12, 19831;  14  CFR 
11.69. 

971.171    [Amended] 

2.  Section  71.171  is  amended  as 
follows: 


San  JoM,  CA  [Revised] 

Within  a  5  mile  radius  of  San  Jose 
Municipal  Airport  (latitude  37*21 '42"  N./ 
longitude  121°55'39"  W.),  excluding  the 
portion  NW  of  a  line  fnim  latitude  37°25'45" 
■  N/longitude  121'56'36"W.;  to  latitude 
37*19'30"N./longitude  122'00'10"W.  This 
control  zone  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  affective  date  and  time 
will  therefore  be  continuously  published  in 
the  Airport/Facility  Directory. 

Issued  in  Los  Angeles,  California  on  July 
26, 1988.  , 

Jacqueline  L  Smith,      i 

Manager,  Air  Traffic  Division. 

[FR  Doc.  89-18716  Filed  8-9-89;  8:45  am] 

nUJNQ  COOC  M10-19-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mbiing  Reclamation 
and  Enforcement 

30  CFR  Part  906       | 

Colorado  Permanent  Regulatory 
Program  <| 

aoency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSMRE), 

Interior. 

action:  Proposed  rule;  public  comment 

period  and  opportimity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSMRE  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Colorado  permanent  regulatory  program 
(hereinafter,  the  "Colorado  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to  permit 
information  requirements,  ownership 
and  control,  permit  rescission, 
permitting,  coal  exploration, 
archaeology  and  cultural  resources,  civil 
penalties,  restriction  on  financial 
interests  of  State  employees,  diversions, 
siltation  structures,  impoundments, 
hydrologic  balance  protection, 
inspection  and  enforcement,  use  of 
explosives,  excess  spoil,  coal  mine 
waste,  backfilling  and  grading, 
previously  mined  area,  prime  farmland, 
reclamation  plan,  and  fish  and  wildlife. 
The  amendment  is  intended  to  revise  the 
State  program  so  that  it  will  remain 
consistent  with  the  corresponding 
Federal  standards,  provide  additional 
safeguards,  and  clarify  ambiguities 
within  the  State  program. 

This  notice  sets  forth  the  times  and 
locations  that  the  Colorado  program  and 
proposed  amendment  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment,'  and  the 


procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

dates:  Written  comments  must  be 
received  by  4:00  p.m.,  m.d.t.  September 
11, 1989.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be  held 
on  September  5, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  m.d.t.  on 
August  25, 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand-delivered  to  Mr. 
Robert  H.  Hagen  at  the  address  listed 
below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive  one  fi-ee  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Albuquerque  Field  Office. 
Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  625  Silver  Avenue,  SW., 
Suite  310,  Albuquerque,  New  Mexico 
87102,  Telephone:  (505)  76&-1486. 
Colorado  Mined  Land  Reclamation 
Division,  423  Centennial  Building,  1313 
Sherman  Street,  Denver,  CO  80203, 
Telephone:  (303)  866-3667. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  H.  Hagen,  Director, 
Albuquerque  Field  Office,  (505)  76&- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  December  15, 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the  Colorado 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Colorado  program  can  be  found  in  the 
December  15, 1980,  Federal  Register  (45 
FR  82211).  Subsequent  actions 
concerning  Colorado's  program  and 
program  amendments  can  be  found  at  30 
CFR  906.15  and  906.30.   I 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  July  18. 1989,  Colorado 
submitted  to  OSMRE  a  proposed 
amendment,  (Administrative  Record  No. 
CO-457),  to  its  program  pursuant  to 
SMCRA.  Colorado  submitted  the 
proposed  amendment  at  its  own 
initiative  and  in  response  to  OSMRE's 
letters  dated  May  7, 1988,  June  7, 1987, 
November  7, 1988,  and  May  11, 1989 
(Administrative  Record  Nos.  CO-282, 
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CO-342,  CO-418,  and  00-441 

respectively).  These  letters  were  issued 
in  accordance  with  30  CFR  732.17(c). 
The  regulations  that  Colorado  proposes 
to  amend  are  listed  below. 

Permit  Information  Requirements 

Colorado  proposes  to  amend  Rules 
2.03.4.  2.03.5.  2.07.6.  2.07.7,  and  5.03.2. 

Ownership  and  Control 

Colorado  proposes  to  amend  Rules 
1.04  and  2.07.6. 

Permit  Rescission 

Colorado  proposes  to  amend  Rule 
2.11.1. 

Permitting 

Colorado  proposes  to  amend  Rule 
2.07.7. 

Coal  Exploration 

Colorado  proposes  to  amend  Rules 
2.02.7,  and  4.21.4. 

Archaeology  and  Cultural  Resources 

Colorado  proposes  to  amend  Rule 
2.02.3. 

Civil  Penalties 

Colorado  proposes  to  amend  Rules 
1.04,  5.03.5,  5.04.7.  and  5.04.8. 

Restriction  on  Financial  Interests  of 
State  Employees 

Colorado  proposes  to  amend  Rules 

1.10.2  and  1.10.4. 

Diversions 

Colorado  proposes  to  amend  Rules 

4.05.3  and  4.05.4. 

Siltation  Structures 

Colorado  proposes  to  amend  Rule 
4.05.6. 

Impoundments 

Colorado  proposes  to  amend  Rules 
1.04, 4.05.6,  and  4.05.9. 

Hydrologic  Balance  Protection 

Colorado  proposes  to  amend  Rule 
4.05.8. 

Inspection  and  Enforcement 

Colorado  proposes  to  amend  Rules 
3.03.3  and  5.02.2. 

Use  of  Explosives 

Colorado  proposes  to  amend  Rules 
4.08.1,  4.08.4,  and  4.08.5. 

Excess  Spoil 

Colorado  proposes  to  amend  Rules 
4.09.1  and  4J09.2. 


Coal  Mine  Waste 

Colorado  proposes  to  amend  Rule 
4.11.5. 

Backfilling  and  Grading 

Colorado  proposes  to  amend  Rules 
4.14.1  and  4.23.2. 

Previously  Mined  Area 

Colorado  proposes  to  amend  Rule 
1.04. 

Prime  Farmland 

Colorado  proposes  to  amend  Rule 
4.25.1. 

Reclamation  Plan 

Colorado  proposes  to  amend  Rule 
2.05.3. 

Fish  and  Wildlife 

Colorado  proposes  to  amend  Rule 
2.05.6. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  appUcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendmenUs  deemed 
adequate,  it  will  become  part  of  the 
Colorado  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at 
locations  other  than  the  Albuquerque 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  testify  at  die 
public  hearing  should  contact  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT"  by  4:00  p.m.,  m.d.t.  on  August 
25. 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 


scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  «dio  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so.  will  be  heard  following  ttioee 
who  have  been  sdieduled.  The  hearing 
will  end  &het  all  persons  scheduled  to 
testify  and  persons  present  in  tiie 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  bearing,  a 
public  meeting,  rather  than  a  puUic 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  AU  such 
meetings  will  be  open  to  the  public  and 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  wiU  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  fai  30  CFR  Part  9S8 

Coal  mining.  Intergovernmental 
relations,  Surface  mining,  Undergroimd 
mining. 

Dated:  August  1, 1988. 
Ra>'inoiMl  Li  Lowrie, 

Assistant  Director,  Western  Field  Operations. 
[FR  Doa  80-18872  Filed  8-9-88;  8:45  am] 
SrLUNG  CODE  4sie-«s-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 

[OPTS  42107A;  FRL  3626-21 

1,6-Hexamethylene  DHsocyanate 
Extension  of  Comment  Period  on 
Proposed  Test  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  EPA  is  extending  the 
comment  period  for  the  proposed  test 
rule  on  1,6-hexamethylene  diisocyanale 
(HDI)  for  30  days  after  publicaticn  of 
this  notice.  Extension  of  the  comment 
period  was  requested  by  the  Chemical 
Manufacturers  Association  (CMA)  to 
allow  industry  additional  time  to 
address  unanticipated  issues  raised  in 
the  Proposed  Rulemaking  (54  FR  21240; 
May  17, 1969)  and  to  provide  interested 
parties  additional  opportunity  for 
comment. 
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DATU:  Written  comments  on  the 
proposed  rule  should  be  submitted  on  or 
before  September  11, 1969. 
AODRIIIII.  Address  written  comments 
identified  by  the  document  control 
number  OPTS-42107A  in  triplicate  to: 
TSCA  Public  Docket  Office  (78-793). 
Office  of  Pesticides  and  Toxic 
Substances.  Environmental  Protection 
Agency,  Rm  NE-G004. 401  M  St..  SW.. 
Washington,  DC  20460. 

The  public  records  supporting  these 
actions  are  available  for  inspection  in 
Room  NE-G004  at  the  above  address 
firom  8  ajn.  to  4  pjn..  Monday  through 
Friday,  except  legal  holidays. 
PON  nrnnim  wromuTioii  contact: 
Michael  M.  Stahl,  Director.  TSCA 
Assistance  Office  (TO-799J.  Office  of 
Toxic  Substances.  Rm  EB-44, 401 M  St.. 
SW..  Washington.  DC  2046a  (202)  554- 
1404.  TDD  (202)  554-0551. 

tummniTARv  inpormation:  EPA 
issued  a  proposed  rule  for  1.6- 
hexamethylene  diisocyanate,  published 
in  the  Federal  Register  of  May  17. 1989 
(94  FR^240).  in  respone  to  the  22nd 
Interagency  Testing  Committee  (ITC) 
Reports  (53  FR 18196;  May  20, 1988). 
EPA  made  a  finding  of  "significant  or 
substantial  human  exposure"  to  1,6- 
hexamethylene  diisocyanate  under 
section  4(a)(1)(B)  of  TSCA.  On  June  2. 
1980.  the  CMA  requested  an  extension 
of  the  comment  period  for  30  days  to 
allow  industry  additional  time  to 
address  unanticipated  issues. 

Therefore.  EPA  is  extending  the 
comment  period  for  30  days.  Comments 
on  the  proposed  test  rule  for  1.6- 
hexamethylene  diisocyanate  are  now 
due  September  11. 1989.  EPA  believes 
that  extension  of  the  comment  period 
will  not  cause  undue  delay  in  the 
consideration  of  the  test  rule  proposal. 

Authority:  15  U.S.C  2803. 

Dated:  July  31, 1969. 
ChatlatLElkliu, 

Director.  Office  of  Toxic  Substances.  . 
[FR  Doc  89-1B73S  Filed  8-9-89;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart2 

[Qaneral  Docket  Na  t»-34»,  FCC  No.  8»- 
244] 

Importation  Of  Radio  FraqiMficy 
Davlcaa  CapabIa  of  Cauabig  Harmful 


AOINCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule 


•UMMARV:  The  FCC  proposes  to  amend 
part  2  of  its  rules  concerning  the 


importation  of  radio  frequency  (RF) 
devices  capable  of  oausing  harmful 
interference  and  the  filing  of  FCC  Form 
740.  It  is  made  in  response  to  United 
States  Customs  Service  (Customs) 
efforts  to  eliminate  paper  filings, 
informal  industry  requests  for  changes 
in  the  existing  rules  and  procedures,  and 
the  FCC's  desire  to  reduce  the  burden 
associated  with  handling  the  existing 
Form  740.  This  proposal  should  result  in 
the  elimination  of  a  significant  and 
duplicative  regulatory  burden  upon  the 
imports  industry,  albw  Customs  to 
move  frtim  a  paper  system  to  an 
automated  system,  and  allow  the  FCC  to 
spend  its  limited  reaources  on  the  most 
productive  and  important  aspects  of  its 
imports  program. 

DATES:  Comments  must  be  submitted  on 
or  before  September  28, 1989,  and  reply 
comments  on  or  before  October  13, 1989. 

AD0IIE88:  Federal  Communications 
Commission.  Washington,  DC  20554. 

POM  RIIITHER  INFORMATION  CONTACT: 

Richard  B.  Engehnan,  Chief,  Inspections 
&  Investigations  Branch,  Field 
Operations  Bureau.  Washington,  DC 
20554,  (202)  632-«345. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  General  Docket 
No.  89-349,  FCC  No.  89-244,  adopted 
July  25, 1989  and  released  August  7, 
1989.  The  hill  text  of  this  proposal  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the  FCC 
Dockets  Brtach  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The  fiill 
text  may  also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services 
Inc.,  (202)  857-3800, 2100  M  Street  NW., 
Suite  140,  Washington,  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 


The  proposal  would  update  existing 
rules,  reduce  the  circumstances  in  which 
Form  740  information  must  be  filed, 
require  the  filing  of  Form  740  only  with 
the  U.S.  Customs  Sarice  (Customs) 
instead  of  with  both  the  FCC  and 
Customs,  and  allow  the  filing  of  Form 
740  information  electronically. 

List  of  Subjects  in  47  CFR  Part  2 

Communications  equipment. 
Electronic  products.  Imports, 
Telecommunications. 

Federal  Communications  Commission. 

Dmna  R.  Seaicy, 

Secretary. 

[FR  Doc.  89-18705  File4  8-9-89;  8:45  am] 

MUMQ  cooc  sris-oms 


DEPARTMENT  OF  TRMISPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  Na  89-16;  Notice  01] 

RIN  2127-ACS4 

Occupant  Protection  In  Interior  Impact 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Request  for  comments. 

summary:  This  notice  seeks  public 
comment  on  a  variety  of  issues  relating 
to  Safety  Standard  No.  201,  Occupant 
Protection  in  Interior  Inqiact.  Some  of 
the  issues  arise  fivm  thte  agency's 
granting  of  a  petition  for  rulemaking 
from  the  Chrysler  Motors  Corporation 
requesting  that  NHTSA  exclude  air  bag 
equipped  vehicles  from  tiie  head  impact 
protection  requirements  of  Standard  No. 
201.  Chrysler  alleges  that  the  head 
impact  protection  requirements 
"interfere"  with  efforts  to  develop  new 
"top  mounted"  crash  deeloyed  systems 
having  an  air  bag  module  located 
beneath  the  top  surface  of  the 
instrument  panel.  The  agency  seeks  data 
and  other  information  that  would  assist 
the  agency  in  determining  whether  to 
propose  such  an  exclusion  fix)m  the 
standard. 

The  other  issues  explored  by  this 
notice  arise  partly  out  of  the  difficulty 
which  the  agency  has  experienced  in 
applying  the  language  of  the  standard  in 
order  to  determine  whether  some 
portions  of  the  interior  in  several  vehicle 
models  fall  within  exclusions  from  the 
standard's  requirements.  The  agency's 
review  of  the  exclusions  for  "console 
assemblies"  and  for  "areas  below  any 
point  at  which  a  vertical  line  is  tangent 
to  the  rearmost  surface  of  the  panel"  has 
led  it  to  seek  comment  on  whether  to 
issue  a  proposal  to  clarify,  narrow  or 
eliminate  those  exclusions. 
date:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
September  25, 1989. 

address:  Comments  should  refer  to  the 
docket  ntmiber  and  notice  number  and 
be  submitted  in  writing  to:  Docket 
Section,  National  Hi^way  Traffic 
Safety  Administration.  Room  5109, 400 
Seventh  Street.  SW..  Washington.  DC 
20590.  Telephone:  (202)  866-5267.  Docket 
hours  are  8:00  a.m.  to  4:00  p.m.  Monday 
through  Friday. 

FOR  further  information  CONTACT: 

Mr.  Edward  Jettner.  NRM-12.  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration, 
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400  Seventh  St.,  SW.,  Washington.  DC 
20590.  Telephone:  (202)  366-4917. 
SUPPLEMENTARY  INFORMATION: 

The  Standard 

Standard  No.  201  specifies  occupant 
impact  protection  requirements  for 
interior  vehicle  components  likely  to  be 
struck  by  a  lap-belted  occupant  in  a 
crash,  including  instrument  panels,  seat 
backs,  Sim  visors  and  armrests.  In 
addition,  the  standard  requires  interior 
compartment  doors  (e.g.,  glove 
compartment  doors)  to  remain  closed 
during  a  crash. 

In  order  to  comply  with  Standard  No. 
201's  impact  requirements,  vehicle 
manufacturers  install  energy  absorbing 
materials  in  the  areas  of  the  instrument 
panel  within  the  "head  impact  area,"  as 
defined  in  49  CFR  571.3.  The 
requirements  specify  that  when  those 
areas  are  impacted  by  a  head  form  at  15 
miles  per  hour  (mph),  the  deceleration  of 
the  head  form  must  not  exceed  80g 
continously  for  more  than  3  milliseconds 
(S3.1).  Installation  of  appropriate  energy 
absorbing  materials  in  die  upper  and* 
middle  surfaces  of  the  mstrument  panel 
in  order  to  meet  the  requirement  can 
prevent  or  mitigate  chest  and  head 
injuries  resulting  horn  contacts  with  the 
panel. 

Paragraph  S3.1.1  of  Standard  No.  201 
sets  forth  five  exclusions  from  the  above 
head  impact  protection  requirements. 
One  of  these  (S3.1.1(a))  is  for  "console 
assemblies."  The  other  four  exclusions 
relate  to  areas  on  the  instrument  panel 
which,  although  located  in  the  head 
impact  area,  had  been  thought  to  be 
unlikely  to  be  struck  by  a  vehicle 
occupant  in  a  crash,  due  to  the  location 
of  other  vehicle  components  (e.g.,  the 
windshield)  relative  to  the  instrument 
panel. 

Chrysler's  Petition 

Chrysler  requests  that  S3.1.1  be 
amended  by  adding  an  exclusion  for  the 
"head  impact  area  determined  for  the 
front  passenger  seating  positions  in 
vehicles  that  conform  to  the 
requirements  of  Standard  No.  208  by 
means  of  air  bag  systems."  The 
petitioner's  request  apparently  stems 
from  its  research  efforts  at  exploring 
top  mounted"  air  bag  systems  for 
future  model  vehicles.  Chrysler  believes 
Standard  No.  201's  head  impact 
protection  requirements  "interfere"  with 
the  development  of  their  top-mounted 
system. 

According  to  the  petitioner,  the  air 
bag  module  for  the  top-mounted  system 
must  be  located  in  the  head  impact  area 
because  only  there  can  it  rapidly  deploy 
and  be  supported  with  sufficient 
sbucture  "to  provide  a  reaction  to  the 


high  deployment  forces,  properly  direct 
the  deploying  air  bag  toward  the 
occupant  and  *  *  *  provide  occupant 
ride-down"  (i.e.,  cushion  and  decelerate 
the  occupant).  The  petitioner  states  that 
Standard  No.  201's  head  impact 
protection  requirements  "simply  cannot 
be  met  in  the  area  of  the  rigid  module 
and  its  support  structure." 

Chrysler  states  that  it  has  attempted 
to  achieve  compliance  with  the  head 
impact  protection  requirements  of 
Standard  No.  201,  but  has  been 
unsuccessful  in  its  efforts.  The  petitioner 
states: 

We  have  studied  the  possibility  of  locating 
the  module  beneath  the  panel  surface  and 
employing  a  rigid  tul>e  to  direct  tlie  deploying 
bag  to  the  panel  surface.  Our  conclusion  is 
that  the  structural  tube  rather  than  the 
module  would  then  preclude  meeting  the 
head  form  impact  requirements  *  *  *. 
Recessing  the  module  is  therefore  not  a 
solution,  and  we  have  not  been  able  to 
determine  another.  (Petitioner  for  rulemaking, 
page  2.) 

Chrysler  believes  that  top-mounted  air 
bags  "appear  to  have  an  advantage  in 
the  accommodation  of  the  out-of- 
position  occupant  and  standing  child." 
NHTSA  interprets  this  statement  to 
mean  that  top-moimted  air  bags  initially 
deploy  more  upward  (toward  the 
windshield)  than  directly  rearward,  and 
that  petitioner  beheves  the  benefits  of 
this  upward  deployment  is  that  the 
deploying  air  bag  is  less  likely  than 
rearward-deploying  ones  to  strike 
forcefully  an  occupant  leaning  toward  or 
a  child  standing  near  the  instnunent 
panel. 

Chrysler  further  believes  Standard 
No.  201's  head  protection  requirements 
are  imnecessary  because  they  only 
duplicate  the  occupant  crash  protection 
required  by  Standard  No-  208.  The 
petitioner  believes  the  front  barrier  test 
of  Standard  No.  208  is  "far  more 
sensitive  to  the  many  sources  of 
occupant  head  injury  than  is  the  head 
impact  test  of  MVSS  201." 

The  agency  has  determined  that  the 
alleged  "interference"  from  Standard 
No.  201's  head  impact  protection 
requirements  with  the  development  of 
new  air  bag  systems  should  be  further 
considered.  NHTSA  notes  that  in 
January  1988.  the  agency  denied  a 
petition  for  rulemaking  fi:t)m  Mitsubishi 
Motors  Corporation  which,  similar  to 
Chiysler's  petition,  had  requested  that 
NHTSA  exclude  air  bag  equipped 
vehicles  from  Standard  No.  201.  (53  FR 
780.  January  13. 1988.)  However,  unlike 
Chrysler,  Mitsubishi  did  not  even  allege 
that  compliance  with  Standard  No.  201 
interferes  in  any  way  with  the 
development  of  air  bag  technology,  or 
that  there  is  sufficient  reason  for 


removing  the  protection  offered  by  that 
standard.  Since  Chrysler  has  based  its 
petition  on  alleged  incompatibility 
problems  between  Standard  No.  201  and 
petitioner's  efforts  at  developing  new  air 
bag  technology.  NHTSA  decided  to 
grant  Chrysler's  petition. 

However,  although  vehicle 
manufacttirers  should  be  allowed 
flexibility  in  developing  complying  air 
bag  systems  to  the  extent  possible,  tlie 
agency  is  concerned  about  any  potential 
safety  problems  that  may  arise  from  an 
amendment  to  Standard  No.  201. 
Therefore,  the  agency  seeks  comments 
on  the  issues  raised  by  the  petition 
before  deciding  whether  a  notice  of 
proposed  rulemaking  should  be  issued. 

NHTSA  does  not  agree  with  the 
petitioner  that  the  protection  afforded 
by  Standard  No.  201's  requirement  for 
padded  instnunent  panels  duplicates  the 
occupant  crash  protection  provided  by 
an  air  bag.  Typically,  current  air  bag 
systems  deploy  during  a  coUision  at  an 
approximate  barrier  eqtiivalent  speed  of 
12  mph.  NHTSA  believes  Standard  No. 
201  reduces  injuries  occurring  when 
occupants  strike  the  instrument  panel  in 
crashes  for  which  an  air  bag  was  not 
designed  to  deploy,  such  as  under-12 
mph  frontal  crashes;  in  crashes 
involviiig  a  car  whose  air  bags  had  been 
previously  deployed,  but  not  replaced:  in 
rear  crashes  in  which  the  occupant 
reboimds  from  the  seat  and  strikes  the 
instrument  panel;  or  in  side  crashes  or 
rollover  crashes.  Data  indicate  that 
occupant  contact  with  the  instrument 
panel  occurs  frequentiy.  Based  on  1982- 
1985  data  from  the  National  Accident 
Sampling  System,  tiiere  are 
approximately  2,100  AIS  2  or  greater 
injuries  annually  resulting  from  contacts 
between  front  seat  occupants'  heads  or 
faces  and  the  instnunent  panel  in  side 
impacts  alone.  NHTSA  seeks  more 
information  on  the  possible  safety  effect 
of  amending  Standard  No.  201  along  the 
lines  suggested  by  the  petitioner. 
NHTSA  r  quests  comments  on 
whether  the  requested  exclusion  would 
have  net  safety  benefits  above  the  level 
of  safety  protection  afforded  by  the 
existing  provision.  The  agency  notes 
that  Chrysler  has  presented  only  limited 
evidence  that  compliance  with  Standard 
No.  201  for  top  mounted  systems  is 
impracticable  or  infeasible.  and  has  not 
provided  alternative  suggestions  for  a 
proposed  amendment,  short  of  a 
complete  exclusion,  that  might  be  able 
to  provide  reUef.  However,  the  agency 
believes  it  would  not  have  been 
appropriate  to  deny  this  petition 
because  vehicle  manufacturers  have 
begun  to  acquire  testing  experience  of 
crash  deployed  restraint  systems  under 
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Standard  Na  2BB  wfaldi  may  have 
prodaced  data  or  other  infotmaticm  on 
top-mouBted  or  other  air  beg  systeBu, 
and  potential  InoonipatibUity  problems 
between  Standards  Na  201  and  No.  20& 
If  information  indicates  that  the 
Standard  No.  201  compliance  problem 
alleged  by  Chrysler  could  be  solved 
without  dianging  the  provisions  of  that 
standard  for  air  bag  equipped  vehicles, 
the  agency  will  consider  terminating 
rulemaking  on  this  petition. 
.  The  agency  is  particularly  interested 
in  obtaining  comments  relating  to  the 
questions  numbered  below.  In 
responding  to  a  particular  question, 
interested  persons  are  requested  to 
provide  any  relevant  factual  information 
to  support  their  conclusions  or  opinions, 
including  but  not  limited  to  test  data, 
statistical  data  and  estimated  costs  and 
beneflts,  and  the  source  of  such 
information. 

NHTSA  emphasizes  that  the  granting 
of  Chrysler's  petition  does  not 
necessarily  mean  tiiat  a  role  will  be 
issued.  The  determination  of  whether  to 
issue  a  rule  is  made  in  the  course  of  the 
rulemaking  proceeding,  in  accordance 
with  statutory  criteria.  If  the  agency 
were  ultimately  to  issue  a  fbnal  rule,  it 
would  do  so  only  after  further  notice  of 
proposed  rulemaking  and  opportunity  to 
comment. 

Issues 

1.  What  benefits  are  foreseen  from 
implementation  of  top-mounted  air 
bags?  How  do  th«M  benefits  compare  to 
those  for  a  conventionally,  mounted 
passenger-side  air  bag? 

2.  Are  other  manufacturers  planning 
to  use  top-mounted  air  bags  at  the  right 
front  position  in  passenger  vehicles? 

3.  If  so,  sre  they  experiencing 
difBcnlty  meetfaig  both  FMVSS  No.  208 
and  Na  201  requirements?  Do  they 
anticipate  problems  in  future  designs 
using  top-mounted  air  bags? 

4.  Are  there  feasible  design  and/or 
material  selections  for  top-mounted  air 
bag  installations  which  show  potential 
for  satisfying  head  form  acceleration 
limitations  now  specified  for  FKfVSS 
No.  201  compliance? 

5.  What  prob4ems  in  achieving 
compliance  with  FMVSS  No.  201  are 
encountered  by  manufacturers  who 
currently  install  an  air  bag  for  the  front 
outboard  passenger  position?  Are  these 
problems  limited  to  tc^Hnounted 
designs? 

e.  Could  top-mounted  air  bag  designs 
meet  S3.1  of  FMVSS  No.  201  if  the  test 
speed  were  lowered  from  15  mptk  to  10- 
12  mph  for  air  bag  equipped  vehicles? 

7.  Are  there  data  from  manufacturers, 
hospital  reccHds  or  insurance  claims  that 
would  indicate  the  frequency  and 


severity  of  head  injuries  currenUy 
occurring  in  frtmtal  crashes  from 
impacts  on  the  instrument  panel  in 
crashes  with  delta  V's  (i.e..  reductions  in 
velocity]  betwe«i  0  aad  15  mph? 

8.  If  Standard  No.  291  were  amended 
as  suggested  by  the  petitioner,  would  a 
top-mounted  air  bag  only  reduce  one  set 
of  injiuies  and  increase  other  instrument 
panel  injuries?  Would  there  be  a  net 
decrease  or  a  net  increase  in  injuries? 

9.  If  Standard  No.  201  were  amended 
as  suggested  by  the  petitioner,  should 
Standard  No.  208  require  lap/shoulder 
belts  at  all  positions  exempted  from 
Standard  No.  201  for  which  automatic 
crash  protection  is  provided  by  air  bags? 

Areas  Currently  Excluded 

The  agency  is  intertsted  in  assessing 
whether  existing  exclusions  in  Standard 
No.  201  should  continue.  As  noted 
above,  paragraph  S3.1.1  of  Standard  No. 
201  excludes  five  areas  or  objects  within 
the  head  impact  area  from  the 
instrument  panel  performance 
requirements.  One  exclusion  is  for 
console  assembhes.  (Hragraph 
S3.1.1(a).)  Another  exclusion  is  for 
"[a]reas  below  any  point  at  which  a 
vertical  line  is  tangent  to  the  rearmost 
surface  of  the  panel"  (Paragraph 
S3.1.1(e].) 

The  agency  is  intertsted  in 
determining  whether  console  assemblies 
should  continue  to  be  excluded  from  the 
head  impact  protection  requirements  of 
the  standard,  and  even  if  so,  whether 
more  precise  language  should  be 
proposed  to  clarify  what  constitutes  a 
"console  assembly."  Console  assembly 
designs  have  changed  significantiy  since 
the  exclusion  for  console  assemblies 
was  established.  NHTSA  has  become 
aware  that  some  new  vehicle  interior 
designs  have  a  stmctsre  which  would  be 
commonly  recognized  as  a  console 
assembly,  since  the  structure  is  a  low- 
lying  structure  mounted  on  the  vehicle 
floor,  lying  between  the  front  seats. 
However,  the  structure  can  also  extend 
upwards  to  virtually  or  actually  join 
with  the  instrument  panel  in  a  one-piece, 
T-shape  type  of  design.  Some  one-piece 
designs,  such  as  the  Mercedes  260  E, 
have  a  small  indentation  or  space 
between  the  dashboard  and  the  console 
assembly.  Other  designs,  such  as  the 
Porsche  928  S4.  lack  an  indentation.  In 
some  configurations,  identifying  where 
the  instrument  panel  ends  and  the 
console  assembly  begins  is  extremely 
difficult 

This  difficulty  has  complicated  the 
agency's  applying  tha  existing  exclusion 
of  console  assemblies  to  the  interior 
designs  in  several  models  (see,  for 
example,  the  agency's  September  21, 
1988  and  October  27, 1986  letters  to 


MMC  Services,  Ina),  and  has  resulted  in 
NHTSA' 8  reviewing  the  merits  (rf  the 
console  assembly  exclusion.  As  a  result, 
NHTSA  seeks  comment  on  whether  the 
agency  should  issue  a  proposal  to 
clarify,  narrow  or  eliminate  the 
exclusion. 

NHTSA's  review  of  the  exclusions  of 
S3.1.1  has  led  it  to  consider  also  whether 
the  area  described  in  S3.1.1(e)  should 
continue  to  be  excluded  from  S3.1  of  the 
standard,  and  even  if  generally  so, 
whether  the  agency  should  propose  to 
narrow  the  exclusion.  NHTSA  seeks 
comment  on  whether  there  would  be 
safety  benefits  in  ending  or  nairowing 
the  exclusion,  and  on  the  difficulties 
manufacturers  would  have  in  designing 
areas  presentiy  excluded  by  S3.1.1(e)  to 
meet  the  head  impact  proHection 
requirements  of  S3.1. 

To  make  these  assessments,  NHTSA 
requests  information  on  the  following 
questions: 

10.  Are  manufacturers  tending  toward 
one-piece  designs  which  incorporate  the 
form  and  function  of  both  instrument 
panel  and  console  assembly? 

11.  Should  console  asssmblies 
continue  to  be  excluded  fr(Hn  the 
requirements  of  S3.1?      I 

(a)  If  yes,  why?  ' 

(bj  How  can  a  manufacturer  or 
NHTSA  determine  where  the  dividing 
line  is  between  the  console  assembfy 
and  area  that  is  not  the  console 
assembly  on  one-piece  designs?  How 
can  Standard  No.  201  clarify  what  is 
meant  by  "console  assembly"  and 
"instrument  panel"  so  as  to  facilitate 
distinguishing  one  from  the  other? 

(c)  Even  if  we  could  identify  where 
the  instrument  panel  ends  and  the 
console  assembly  begins,  should 
Standard  No.  201  exempt  all  of  the 
console  from  S3.1,  or  just  a  portion 
thereof?  What  would  be  an  appropriate 
portion  to  exempt? 

(d)  What  is  the  likelihood  of  an 
occupant's  head  hitting  a  portion  of  the 
console  assembly  in  a  crash? 

(e)  If  some  or  all  portions  of  a  console 
assembly  could  injure  an  occupant, 
would  it  be  difficult  for  those  portions  of 
console  assemblies  to  meet  S3.1  of  the 
standard?  What  design  changes  would 
be  necessary  for  compUance?  At  what 
estimated  cost? 

12.  Should  the  area  described  in 
S3.1(e)  continue  to  be  excluded  from  the 
requirements  of  S3.1?  What  is  the 
likelihood  of  an  occupant's  hitting  his  or 
her  head  in  a  crash  on  an  area  currently 
excluded  by  S3.1.1(e)? 

13.  What  difficulties  would 
manufacturers  experience  in  designing 
areas  presentiy  excluded  by  S3.1.1(e)  to 
meet  the  head  impact  protection 
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requirements  of  S3.1?  What  design 
changes  would  be  necessary  for 
compliance?  At  what  estimated  cost? 

Comments 

NHTSA  solicits  public  comments  on 
this  notice.  It  is  requested,  but  not 
required,  that  commenters  provide  10 
copies  of  written  comments  and  two 
copies  of  films,  tapes,  and  other 
materials. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA.  at  die  sti:«et 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submiUed  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
notice  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments  on 
this  notice  will  be  available  for 
inspection  in  the  docket  The  NHTSA 
will  continue  to  file  relevant  information 
as  it  becomes  available  in  the  docket 
after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
docket  should  enclose  a  self-addressed, 
stamped  postcard  in  tiie  envelope  with 
their  comments.  Upon  receiving  the 
comments,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

A  regulatory  information  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 


List  of  Subjects  in  48  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

(15  U.S.C  1392, 1401, 1407;  delegation  of 
authority  at  48  CFR  1.50] 

Issued:  August  4, 1989. 

Baity  FelrioB, 

Associate  Administrator  for  Rulemaking. 
[PR  Doa  89-18703  Filed  8-9-89;  8:45  am] 
MUJNG  CODE  MW-SSMi 


DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  WlldHfe  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Animal  Review; 
Correetlone 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  correction. 


:  This  notice  corrects  errors  in 
the  Service's  Animal  Notice  of  Review 
published  January  6, 1989  (54  FR  554- 
579). 

FOR  FURTHER  INFORMATION  CONTACT: 

Endangered  Species  Coordinator,  U.S. 
Fish  and  Wildlife  Service,  Uovd  500 
Building,  Suite  1692,  500  N£.  Multiiomah 
Sti^et  Portland,  Oregon  97232  (503/231- 
231-6150  or  FTS  429-6150),  or  Mr. 
WiUiam  Knapp,  Chief,  Di\cision  of 
Endangered  Species  and  Habitat 
Conservation,  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240  (703/ 
538-2161  or  FTS  921-2161). 

SUPPLEMENTARY  INFORMATION: 

The  following  are  errors  that  have 
been  identified  in  the  U.S.  Fish  and 
Wildlife  Service's  Animal  Notice  of 
Review  published  January  6, 1989  (54  FR 
554-579).  The  indicated  correction  do 
not  reflect  post-pubUcation  changes  in 
the  Service's  assessments  of  species' 
status;  any  such  changes  are  reserved 
for  later  republication  of,  or  supplement 
to,  the  animal  notice. 

1.  On  page  559,  entry  16,  CATEGORY 
for  Desert  tortoise  (Mojave  Desert 
population) — 2  should  read.  1. 

2.  On  page  560,  CATEGORY  for 
Mariana  fruit  dove  (entry  24),  Guam 
white-throated  ground  dove  (entry  26), 
and  Cardinal  honey  eater  (entry  43),  3A 
should  read  3C. 

3.  On  page  560,  entry  23:  SCIENTIFIC 
NAME  for  Truk  Micronesian  pigeon — 
teraoki  should  read  teraokai. 

4.  On  page  sea  enby  41,  SCIENTIFIC 
NAME  for  Palau  white-breasted  wood- 
swallow— Aivtomus  should  read 
J^amu8. 


5.  On  page  561.  entry  4a  Cd^AION 
NAME  for  Mariana  flying  fox-^Agigan 
should  read  Agiguan  and  Siapan  sliouki 
read  Saipan:  FAMILY— Pteropidse 
should  area  Pteropodidae. 

6.  On  page  561,  entiy  44,  SCIENTIFIC 
NAME  for  Mexican  long-tongued  bat— 
Choenycteria  should  read 
Choeronycteria;  HISTORIC  RANGE— 
NM,  Mexico  should  read  NM.  TX. 
Mexico. 

7.  On  page  566,  enby  40,  FAMILY  for 
Edgewood  blind  harvestman— should 
read  Phalangodidae. 

&  On  page  572.  entry  52  COMMON 
NAME  for  Mardon  blue  butterfly — 
Mardon  blue  should  read  Mardon 
skipper  SCIENTIFIC  NAME—Piejebus 
should  read  PolJtes;  FAMILY— 
Lycaenidae  should  read  Hesperiidae. 

9.  On  page  579,  entiy  6,  SCIB^niFIC 
NAME  for  shiny-rayed  pocketbook 
(mussel)— rLo/nps/ysis  should  read 
Lampailia. 

Dated:  July  25, 1988. 
Susan  Reooe  Lamion, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parka. 

(FR  Doc.  89-18737  Filed  8-8-89;  8:45  am] 
BNJJNQ  CODE  4)10-i»-H 


50  CFR  Part  17 

Endangered  and  Threataned  WHdMe 
and  Plants;  Notiea  of  Finding  on 
Petition  To  List  the  Louisiana  Oaclt 
Bear 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  finding  on  petition. 

summary:  The  Service  announces  the 
second  12-month  finding  for  the  petition 
to  amend  the  Lists  of  Endangered  and 
Threatened  Wildlife  and  Plants  by 
adding  the  Louisiana  black  bear.  As 
with  the  first  12-month  petition  finding, 
die  action  requested  has  again  been 
determined  to  be  warranted  but 
precluded  by  other  actions  to  amend  the 
lists. 

dates:  The  finding  announced  in  this 
notice  was  made  in  April  1989. 
Comments  and  information  may  be 
submitted  until  further  notice. 


I  Information,  comments,  or 
questions  regarding  the  Louisiana  black 
bear  petition  may  be  submitted  to  the 
U.S.  Fish  and  Wildlife  Service,  Jackson 
Mall  Office  Center.  300  Woodrow 
Wilson  Avenue,  Suite  316,  Jadcson. 
Mississippi  39213.  The  petition,  finding, 
supporting  data,  and  comments  are 
available  for  public  inspection,  by 
appointment  during  normal  business 
hours  at  the  address  listed  above. 


I 
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inOM  OONMCTJ 

Mr.  Robert  Bowker  at  the  above  address 
(e0l/0e&-4900  or  FTS  4e(M800). 
-Mir 


Section  4(bM3)(B)  of  the  Act,  as 
amended,  requires  diat  for  any  petition 
to  revise  the  Lists  of  Endangered  and 
Threatened  WildUfe  and  Hants  that 
contains  substantial  scientific  or 
commercial  information,  a  finding  be 
made  withni  12  months  of  the  date  of 
receipt  of  the  petition  on  whether  the 
petitioned  actiiMi  is  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted,  ^t 
precluded  from  immediate  proposal  by 
other  pending  proposals.  Section 
4(b)(3i(C)  requires  that  petititms  for 
which  the  action  requested  is  found  to 
be  warranted  but  produded  should  be 
treated  as  though  resubmitted  on  the 
date  of  such  finding.  i.e.  requiring  a 
subsequent  finding  to  be  made  within  12 
months.  Such  12-month  findings  are  to 
be  published  promptly  in  the  Federal 
Register. 

A  petition  dated  March  6, 1987,  from 
Mr.  Harold  Schoenier.  was  received  by 
the  Service  on  March  23. 1987.  It 
requested  the  Service  to  list  Ursus 
americanua  luteolua,  the  Louisiana 
black  bear.  The  Service  had  previously 
initiated  review  of  the  status  of  the 
Louisiana  black  bear  in  a  notice 
published  December  3a  1962  (47  FR 
58454).  The  petition  gave  a  suinmary  of 
evidence  that  this  subspecies  is  still 
extant  in  two  restricted  areas  in  the 
Tensas  River  Basin  and  in  the  lower 
Atchafalaya  Basin  of  Louisiana.  This 
range  was  described  as  a  contraction 
from  an  area  once  covering  most  of 
Louisiana  and  extending  into  eastern 
Texas  and  western  MississippL  A 
number  of  threats  were  indicated  to 
exist,  including  the  threat  of 
interbreeding  with  black  bear  stocks 
introduced  within  the  historic  range 
from  Minnesota  between  1964  and  1967. 

In  July  1987.  the  Service  determined 
that  the  action  requested  by  this 
petitioner  may  be  warranted.  In  1986.  a 
12-month  finding  was  made  diat  the 
action  requested  in  respect  to  the 
Louisiana  black  bear  was  warranted  but 
precluded  by  woric  on  other  species 
having  hitler  priority  fat  listing.  Both 
findings  woe  reported  in  the  Federal 
Register  for  August  19, 1988  (53  FR 
31723).  The  Service  wishes  to  develop 
further  information  about  the  existence 
and  exact  status  of  the  subspecies  in 
order  to  support  a  rule  to  pn^KMe  it  for 
addition  to  the  List  of  Endangered  and 
Threatened  ^A^klhfe.  lliere  is  sufficient 
evidence  to  iustify  active  continuation  of 
surveys  to  answw  the  necessary 


questions  about  its  status.  The  Tensas 
River  National  Wildlife  Refu^  is 
surveying  in  the  Tensas  River  basin:  and 
the  Louisiana  Cooperative  Fish  and 
Wildlife  Research  Unit  at  Baton  Rouge 
is  assisting  the  Servke  by  surveying  the 
remainder  of  the  known  current  range  in 
the  Atchafalaya  River  basin. 

Tissue  samples  from  the  Atchafalaya 
River  basin  and  the  Tensas  River  basin 
are  being  analyzed  using  electrophoresis 
techniques  for  blood  proteins  and 
mitochondrial  DNA.  Dr.  Mike  Pelton  of 
the  University  of  Tennessee  is 
coordinating  these  analyses  through  the 
Savannah  River  ecology  laboratory 
(blood  proteins]  and  the  University  of 
North  Texas  (mitochondrial  DNA). 
These  analyses  should  be  complete  by 
June  1989,  at  which  time  the  Service  will 
undertake  an  assessment  of  these 
genetic  data  to  deteimine  if  the 
Louisiana  black  bear  [U.  a.  luteolus] 
continues  to  exist  as  a  distinct 
subspecies. 

The  most  recent  12-month  finding 
again  is  that  the  petitioned  action  is 
warranted  but  precluded  by  work  on 
other  species  having  higher  priority  for 
listing. 

Section  4(b)(3)(iii)  of  the  Act  states 
that  petitioned  actions  may  be  found  to 
be  warranted  but  precluded  by  other 
listing  actions  when  it  is  also  found  that 
the  Service  is  making  expeditious 
progress  in  revising  the  lists. 
Expeditious  progress  in  listing 
endangered  and  threatened  species  is 
being  made,  and  is  reported  aimually  in 
the  Federal  Register.  The  most  recent 
progress  report  was  published  on 
December  29, 1988  (53  FR  52746). 

Author  j 

This  notice  was  prepared  by  Wendell 
A.  Neal,  U.S.  Fish  and  Wildlife  Service, 
Jackson  Mall  Office  Center,  300 
Woodrow  Wilson  Avenue,  Suite  316, 
Jackson,  Mississippi  39213  (telephone 
601/965^900,  FTS  48Q-4900). 

Authority  | 

The  authority  for  this  action  is  the 
Endangered  ^piecies  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq^  Pub.  L 
93-205,  87  Stat  884;  Pub.  L  94-359. 90 
Stat.  911:  Pub.  L  95-632.  92  Stat  3751: 
Pub.  L  96-159,  93  Stat.  1225;  Pub.  L 
97-304. 96  Stat.  1411),  unless  oUierwise 
noted. 

List  of  SubjecU  in  SB  CFR  Part  17 

Endangoed  and  iveatened  wildlife. 
Fish.  Marine  mammels.  Plants 
(agriculture). 


Dated:  July  20, 1989. 

Susao  Recce  Lamson, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  89-18738  Filed  B-»-«9;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration 


50  CFR  Part  649 
RIN  064»-AC28 


American  Lobster  Fishery 

agency:  National  Marine  Fisheries 
Service.  (NMFS),  NOAA.  Commerce. 

action:  Notice  of  availability  of  an 
amendment  to  the  fishery  management 
plan  and  request  for  cosunents. 

summary:  NOAA  announces  that  the 
New  England  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  3  to  the  FiAery 
Management  Plan  for  American  Lobster 
for  Secretarial  review  and  is  requesting 
comments  from  the  public 

date:  Comments  will  be  accepted  on  or 
before  October  5, 1989. 

ADDRESS:  All  comments  should  be  sent 
to  Richard  Roe,  Regional  Director, 
National  Marine  Fisheries  Service,  One 
Blackburn  Drive,  Gloucester, 
Massachusetts  01930.  Clearly  mark  the 
outside  of  the  envelope  "Comments  on 
Amendment  3  to  the  American  Lobster 
FMP." 

Copies  of  AmendmenI  3  are  available 
upon  request  from  Douglas  G.  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  Suntaug 
Office  Park,  5  Broadway  (Route  1), 
Saugus,  Massachusetts  01906. 

FOR  RIRTHER  INFORMAIION  CONTACT: 

Patricia  A.  Kurkul,  Resource  Policy 
Analyst  (508)  281^9331. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act),  as 
amended,  requires  that  a  Council- 
prepared  fishery  management  plan  or 
amendment  be  submitted  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval  or  disapproval. 
The  Magnuson  Act  also  requires  that  the 
Secretary  upon  receipt,  immediately 
publish  a  notice  that  the  document  is 
available  for  public  review  and 
conunent.  The  Secretary  will  consider 
any  public  comments  received  in 
determining  the  approvability  of  the 
document. 
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Amendment  3  proposes  to:  (1)  Delay 
implementation  of  the  escape  vent 
requirement  scheduled  for  January  1, 
1990,  to  January  1, 1992,  and  (2)  require 
that  lobster  traps  contain  an  escape 
panel  or  equivalent  mechanism  that 
would  degrade  and  attow  lobsters  to 
escape  after  a  tap  has  been  abandoned 
or  lost  for  12  months  or  more.  Proposal  2 
would  became  effective  January  1, 1992, 
only  if  the  Council  specifies,  and  the 
Regional  Director  publishes,  a  list  of 


acceptable  escape  mechanisms  at  least 
twelve  months  prior  to  January  1, 1992. 

The  intent  of  the  first  proposal  is  to 
relieve  an  unforseen  regulatory  burden 
on  the  industry.  The  purpose  of  Proposal 
2  is  to  reduce  mortality  caused  by  lost 
traps.  These  measures  are  expected  to 
increase  revenues  and  lamfings  m  the 
lobster  fishery. 

Regulations  proposed  by  the  Council 
to  implement  Amendment  3  are 


scheduled  to  be  published  wiftia  15 
days. 

Authority:  (16 U.S.C.  1801  et  seq] 

Dated:  August  4, 1989. 
Richard  H.  Sduefer, 

Director  of  Office  of  FiMbeneB,  Couaervatlon 
andMoMUgenteat  Nadoftal  Mariae  Fisheries 
Service. 
[FR  Doc.  89-18K»  Piled  S-C-an  4:08  pm) 
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ft*!  lection  of  the  FEDERAL  REGISTER 
oontaine  documents  other  than  njles  or 
propoeed  njles  that  aie  applicable  to  the 
pubHc.  NpBoet  of  hearings  and 
invesligalions,  committee  mootingB,  agency 
decislona  and  nilings,  delegations  of 
authority,  fiing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Fomw  Unctor  R«vi«w  by  Offic*  of 
ManagMiMnt  and  Budget 

August  4, 1969. 

The  Department  of  Agriculture  has 
submitted  to  0MB  lor  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
foUowing  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  numbers(s),  if 
appUcable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6]  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h] 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  docmnents  may  be  obtained 
from: 

Department  Clearance  Officer,  USDA, 
OIRM.  Room  40^W  Admin.  Bldg.. 
Washington  DC  20250,  (202)  447-2118. 

Extension 

•  Agricultural  Marketing  Service 

Application  for  Permit  to  Export 

Tobacco  Seed  or  Plants 
TB-31 

On  occasion 
Small  businesses  or  organizations;  55 

responses;  28  hours;  not  applicable 

under  3504(h) 
Larry  L  Crabtree,  (202)  447-3489 


•  Agricultural  Marketing  Service 

Meat  Market  News 

None 

Daily 

Businesses  or  other  for-profit;  172,640 

responses;  2,877  hours;  not  applicable 

under  3504(h) 
lames  A.  Ray  (202)  477-6231 

•  Agricultural  Marktting  Service 

Cotton  Classificatioa  Market  News 

Service,  and  Cotton  Fiber  and 

Processing  Tests 
CN-110,  CN-59 

On  occasion;  Weekly;  Annually 
Farms;  Business  or  other  for-proHt;  7,765 

responses;  545  hours;  not  applicable 

under  3504(h) 
Elvis  W.  Morris,  (FTS)  222-2921 

•  Economic  Research  Service 

U.S.  Milled  Rice  Distribution  Survey 

None  I 

Biennially  i 

Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  20 
responses;  120  hours;  not  applicable 
under  3504(h) 

Nathan  W.  Childs,  (302)  786-1840 

Donald  E.  Hulcher, 

Acting  Departmental  Clearance  Officer. 

[FR  Doc.  89-18664  Filed  8-9-89;  8:45  am] 
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Offic«  of  tiM  Secretary 

Price-Undercutting  of  Domestic  Edam 
and  Gouda  Cheese  by  Imported  Edam 
and  Gouda  Clieese  Produced  in  the 
Netherlands 

AQENCV:  Department  of  Agriculture 
(USDA). 

ACnON:  Notice. 

On  )uly  6, 1989,  the  U.S.  Department 
of  Agriculture  received  a  complaint 
alleging  price-undercutting  of  domestic 
Edam  and  Gouda  cheese  by  imported 
subsidized  Edam  and  Gouda  quota 
cheese  produced  in  the  Netherlands. 
Under  section  702  of  the  Trade 
Agreements  Act  of  1979  (Pub.  L  96-39), 
the  Secretary  of  Agriculture  must 
conduct  a  price-undercutting 
investigation  and  make  a  determination 
as  to  the  validity  of  the  allegation  no 
later  than  30  days  after  receiving  a 
complaint. 

Based  on  the  investigation  of  the 
Directoi*,  Dairy,  Livestock,  and  Poultry 
Division,  Foreign  A^icultiiral  Service, 


pursuant  to  the  regulations  at  7  CFR 
6.4(M4, 1  have  determined  that  the  duty- 
paid  wholesale  price  in  tfie  New  York 
market  area  of  imported  eubsidized 
Edam  and  Gouda  quota  cheese  and 
Edam  Balls  produced  in  the  Netherlands 
during  the  period  October  1988  through 
March  1989  was  $2.50  per  pound  and 
$2.42  per  pound,  respectively.  I  have 
also  determined  that  the  domestic 
wholesale  maricet  price  for  similar  U.S. 
produced  Edam  and  Gouda  cheese  and 
Edam  Balls  in  the  New  York  market 
area  during  the  period  Ottober  1988 
through  March  1989  was  $2.04  per  pound 
and  $2.27  per  pound,  respectively. 

I,  therefore,  have  determined  diat 
there  is  no  price-undercutting  of  U.S. 
produced  Edam  and  Gouda  cheese  or 
Edam  Cheese  Balls  by  imported 
subsidized  Edam  and  Gouda  quota 
cheese  or  Edam  Cheese  Balls  produced 
in  the  Netherlands. 

Done  at  Washington,  DC  this  4th  day  of 
August  1989. 

Clayton  Veutter, 

Secretary. 

[FR  Doc.  89-18739  Filed  8-0-89;  8:45  am] 
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Foreign  Agricultural  Service 

Assessment  of  Fees  for  Dairy  Import 
Licenses 

AQENCV:  Foreign  Agricultural  Service, 
USDA. 

action:  Notice  of  the  fee  for  dairy 
import  licenses  for  the  1990  quota  year. 

8UMMARV:  This  notice  announces  that 
the  fee  to  be  charged  for  the  1990  quota 
year  for  each  license  issued  to  a  person 
or  firm  by  the  Department  of  Agriculture 
authorizing  the  importation  of  certain 
dairy  articles  which  are  subject  to 
quotas  proclaimed  under  the  authority 
of  section  22  of  the  Agricultural 
Adjustment  Act  of  1933,  as  amended, 
will  be  $72.00  per  license. 

EFFEcnvE  date:  January  1, 1990. 

roH  furtmeu  information  contact. 
Richard  P.  Warsack,  Head,  Import 
Licensing  Group,  Dairy,  Livestock  and 
Poultry  Division,  Room  tOld-South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250-1000 
or  telephone  at  (202)  44^-5270. 

SUPPLEMENTARV  mFOmiATION: 

Regulations  promulgated  by  the  ' 
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Department  of  Agricidtare  and  codified 
at  7  CFR  6.ai>-«w34  provide  for  the 
issuance  at  Ucenses  to  importers  of 
certain  dairy  articles  which  ar«  subject 
to  quotas  predairaed  by  the  Presidient 
pursuant  to  section  22  of  the 
Agricultural  Adjustment  Act  of  1933,  as 
amended  (7  U.SvC.  624).  Those  dairy 
articles  may  only  be  entered  into  the 
United  States  by  or  for  the  accouiit  of  a 
person  or  firm  to  whom  such  licenses 
have  been  issued  and  cnl'y  in 
accordance  widi  the  terms  and 
conditions  of  such  licenses  and  the 
regnlattona. 

The  licenses  are  issued  on  a  calendar 
year  basis,  and  eath  license  aaAorizes 
the  license  holder  to  im|>art  a  specified 
quantity  and  type  of  dairy  article  from  a 
specified  country.  The  use  of  licenses  by 
the  license  holder  to  import  dairy 
articles  is  monitored  by  the  Head, 
Import  Licensing  Group,  Dairy, 
Livestock  and  Poultry  Division,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture  (the  "Licensing  Authority") 
and  the  U.&.  Customs  Service. 

Regiilations  at  7  CFR  6.33(a]  provide 
that  a  fee  will  be  charged  for  each 
license  issued  to  a  person  or  firm  by  the 
Licensing  Authority  in  order  to 
reimburse  the  Department  of  Agriculture 
for  the  costs  of  administering  the 
licensing  system  under  this  regulation. 
The  fee  is  to  be  based  upon  tire  total 
cost  to  the  Department  of  Agriculture  of 
administering  the  licensing  system 
during  the  calendar  year  preceding  the 
year  for  which  the  fee  is  to  be  charged, 
divided  by  the  average  number  of 
licenses  issued  per  year  for  the  three 
years  preceding  the  year  for  which  the 
fee  is  to  be  assessed. 

Regulations  at  7  CFR  6.33(b)  provide 
that  the  Licensing  Authority  will 
announce  the  annual  fee  for  each  license 
and  that  such  fee  will  be  set  out  in  a 
notice  to  be  filed  with  the  Federal 
Register.  Accndingly,  this  notice  sets 
out  the  fee  for  the  licenses  to  be  issued 
for  the  1990  calendar  year. 

Notice 

The  total  cost  to  ^  Department  of 
A^icultuze  of  administering.  ^ 
liceaaiag  system  dnrinf  1989  has  been 
determined  to  be  $259^609.  Of  this 
amount,  $134,603  represents  the  cost  of 
the  staff  and  supervisory  hours  devoted 
directly  to  admniisteriRg  the  licensing 
system  dtviny  1989  ftoCal  personnel 
costs  for  the  Impart  Lk:ensi^g  Group  of 
the  Foreign  AgiieulfwraJ  Service  equaled 
$106,2257  •  proportionate  shse  of  the 
supervisory  eeste  devoted  (foectly  to 
admiaisterinf  tfie  Bceming  syetem 
equaled  $28,37^  $IfM,8fO  Fepresents  the 
cost  of  the  eonpefer  tm-^at  entry 
system  seed  te  msnitor  dte  use  erf 


Ucenses  dw^  19B8;  and  $25,000 
represents  other  miscelleneeus  costs, 
incltKfing  travel,  postage,  and  an  in- 
hoase  eomptiter  system.  The  average 
number  of  Reensea  issued  per  year  for 
the  three  years  immediately  precedfing 
1990  has  been  determined  to  be  3,577. 
Accordingly,  notice  is  hereby  given 
that  the  fee  for  each  license  issoed  to  a 
person  or  firm  for  the  1990  calendar 
year,  in  accordance  with  the  regulations 
codified  at  7  CFR  6.20-6.34.  will  be 
$72.00  per  license. 

Issued  at  Washington.  DC  the  4di  day  of 
August  1989. 
Richard  P.  Wnwack. 
Licensing  Aatharity. 
[FR  Doc.  a»-18707  Filed  8-9-89;  8:45  am] 
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Forest  Service 

White  King/Luck  Lass  Abandoned 
Uraalum  Mine  Remedial  Action  Project, 
Fremeol  Nationai  Forest,  Ijike  Cowity, 
OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  assessment  and 
remedial  action  of  the  White  King  and 
Luck  Lass  abandoned  uranium  mines  on 
the  Lakeview  Ranger  District,  Fremont 
National  Forest  Lake  County,  Oregon. 
This  mS  will  tier  to  the  Fremont 
National  Forest  Land  and  Resource 
Management  Plan  of  May  12. 1989 
(Goals,  Objectives,  Standards  and 
Guidelines  and  Management  Area 
direction),  which  provides  overall 
guidance  in  achieving  the  desired  future 
condition  for  the  area.  The  agency 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  fiill  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  individuals  and  organizations 
are  aware  of  how  they  may  participate 
and  contribute  to  the  final  decision. 
DATE:  Comments  co&ceming  the  scope 
of  the  analysis  must  be  received  by 
September  15, 1968. 

ADDimSEl:  Send  written  comments  and 
suggestions  concerning  the  scope  of  the 
aaalysie  to  Joe  Tague,  Dbtrict  Ssn^r, 
Lakeview  Ranger  District,  Frenont 
Nationai  Foiest.  HC  M,  Box  60, 
Lakeview,  Oregon  97630. 
FOR  FURTNCII  mTOWMWTWIt  CUmMT. 
Direct  qvestiOBe  abtrat  tne  proposed 
action  and  enviromwental  impact 


statement  to  Felix  R.  Nfiera,  ftoject 
Manager,  phone  (5037  917-3934. 

SUPPLEMENTARY  INPOBMATION:  The 

White  King/Lucky  Lass  uranium  mines 
have  been  listed  on  the  Federal  Agency 
Hazardous  Waste  Compliance  Docket. 
Under  the  Superfund  AmeadBwats  and 
Reudhoriiatioa  Act  (SAR^  of  1986 
(Psb.  L  90-489)  federai  agencies  are 
required  to  list  sites  on  the  docket,  that 
have  been  documented  as  a  hazardous 
waste  site.  la.  SARA,  Congress  set 
specific  time  frames  withia  whidi  the 
Forest  Service  most  cvaisate  the 
hazardous  waste  sites,  and  propose  and 
implement  acceptable  atocmatnres  for 
remediation  of  the  site*.  The  mines  are 
located  approxiantely  15  miles 
nortliwest  of  Lakeview,  is  souAi-central 
Oregon.  The  Lacky  Lass  srine  site  is 
located  conipteteiy  on  National  Forest 
System  (NFS)  lands.  The  White  King 
mine  site  is  pwrtially  on  National  Forest 
lands  and  partially  on  private  lands.  The 
private  parcels  are  sorronnded  by  NFS 
lands.  Both  mines  operated 
intermittently  from  abont  1955  through 
the  eariy  1960'8.  In  1961,  the  Lakeview 
uranium  processing  mil!  shutdown. 
Neither  of  the  mine  sites  has  since 
produced  ore.  Production  and  sale  of 
uranium  ore  mined  and  processed,  was 
controlled  under  contract  to  the  fiederal 
government.  Cleanup  of  the  abandoned 
Lakeview  uranium  processing  miU  and 
mill  wastes  is  presently  being  completed 
under  a  contract  authorized  by  the 
Uranium  USQ.  Tailings  Radiation  Control 
Act  of  1978,  Title  L 

There  are  three  types  of  wastes  that 
were  left  behind  at  the  mines  sites  that 
are  cause  for  potential  health,  safety, 
and  environmeDtal  concern.  These 
include  stockpiled  ore,  acid  waste  water 
that  has  filled  the  open  mine  pits,  and 
overburden.  The  uranium  ore  and 
overburden  have  elevated  levels  of 
naturally  occurring  radioactive 
materials  and  also  hazardous  metals. 
The  stockpiles  were  left  unprotected 
and  exposed  to  the  elem3nts. 

Open  pit  mining  at  both  sites  lefi  large 
depressions  for  the  coUection  of  storm 
runoff  and  are  also  fied  by  springs. 
Because  of  the  mineral  cootent  of  the 
ore  depositB,  a  very  acidic  body  of  water 
has  bein  created  ob  site.  As  a  result  of 
this  acid  environment  maay  of  the 
hazardous  metals  and  radioaetive 
constitaenta  are  in  SfAttion.  in  the  water. 

The  priindry  hazacds  posed  by  Hie 
mine  wastes  inchide:  ganoia  radiation 
exposure  from  the  wastes  radioactive 
constituetitK  enianeli uu  of  raekon  gas,  a 
decay  product  iron  ladium  present  in 
the  wastes  ofid  environnental 
contamination  by  hazardous  chemieals 
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and  the  radioactive  constituentB  of 
surface  and  ground  waters. 

The  Forest  Service  is  undertaking  a 
site  investigation/preiiminary 
assessment  of  both  the  White  King  and 
Lucky  Lass  mine  sites  to  determine: 

1.  The  extent  and  levels  of 
contamination  for  hazardous 
constituents  and  residual  radioactivity 
in  soils,  ponded  water,  and  the  adjacent 
Augur  &eek. 

2.  The  current  impacts  of  this  site  on 
the  adjacent  and  surrounding  NFS  land. 

3.  The  potential  for  long-term  impacts 
to  adjacent  and  surroundhig  NFS  land. 

Based  on  evaluation  of  the 
information  obtained  from  the  site 
investigation  and  assessment,  the  Forest 
Service  will  then  evaluate  appropriate 
corrective  action  alternatives  to  mitigate 
environmental  impacts  from  the  mine 
sites.  One  of  these  will  be  that  no 
corrective  action  is  necessary.  Other 
alternatives  will  consider  stabilizing  of 
contaminated  materials  at  their  present 
location.  This  could  include  building  a 
separate  clay  lined  containment  ceU  to 
hold  solid  contaminants.  Contaminated 
water  would  be  treated  as  required  prior 
to  release  off  site  and  backfill  of  the 
open  mine  pits. 

One  of  the  management  decisions  the 
Forest  Service  will  evaluate  through  this 
EIS  process  is  the  appropriateness  for 
the  Forest  Service  to  take  title  to  the 
private  lands  at  the  White  King  mine 
site.  Under  this  scenario,  the  Forest 
Service  would  take  on  the  full  burden 
for  remedial  action  of  the  mine  site,  and 
also  be  responsible  for  the  long-term 
maintenance  and  surveillance  of  the  site 
as  required  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U.S.C. 
9601-4657.  The  basis  for  this  approach 
has  already  been  estabhshed  by  the 
Congress  in  addressing  remedial  actions 
for  Title  I  sites  under  the  Uranium  Mill 
Tailings  Radiation  Control  Act. 

Orville  D.  Grossarth,  Forest 
Supervisor,  Fremont  National  Forest, 
Lakeview,  Oregon  is  the  responsible 
official. 

The  Environmental  Protection  Agency 
(EPA]  and  the  Oregon  State  Department 
of  Energy  will  be  participate  as 
cooperating  agencies  in  this  proposed 
project.  Permits  may  be  required  bom 
other  federal,  state  and  local  agencies, 
such  as.  Army  Corps  of  Engineers, 
Oregon  State  Department  of 
Environmental  QuaUty,  Oregon  State 
Department  of  Geology  and  Mineral 
Industries,  and  Lake  County. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  Service  will  be  seeking 


information,  comments,  and  assistance 
from  federal,  state,  and  local  agencies 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  ai  the  draft  EIS.  The 
scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insiyiificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

The  Fremont  Naticmal  Forest  will  hold 
a  public  scoping  meeting  in  Lakeview, 
Oregon,  on  Thursday,  August  31, 1989  at 
7:30  pm  at  the  Lakeview  Communify 
Center. 

The  draft  EIS  is  expected  to  be  filed 
with  the  EPA  and  to  be  available  for 
pubUc  review  by  March  1990.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAxigoon  v.  Model,  803 
F.2d.  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritage$,  Inc.  v.  Harris,  490 
F.  Sup.  1334, 1338  (E J).  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 


comments  on  the  draft.ElS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
conmients  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  adck'ess  the 
adequacy  of  the  draff  EIS  or  the  merits 
of  the  alternatives  fortnulated  and 
discussed  in  the  statement.  (Reviewer 
may  wish  to  refer  to  the  Council  on 
Environmental  Qualify  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environment  Policy  Act 
at  40  CFR  1503.3  in  addressing  these 
points.) 

After  the  45  day  comment  period  ends 
on  the  draft  EIS,  Uie  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final  EIS.  The 
final  EIS  is  scheduled  to  be  completed 
by  June  1990.  In  the  final  EIS,  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  review  under  36  CFR  217. 

Date:  August  1, 1989. 
Sliennan  A.  Radtke, 
Acting  Forest  Supervisor. 
[FR  Doc.  89-18683  Filed  8-4-89:  8:45  am] 

BILUMO  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Commission 


[A-122-016] 


Choline  Chloride  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  Intent 
To  Revoke 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  admiaistrative  review 
and  intent  to  revoke. 

SUMMARY:  In  response  to  a  request  by 
Chinook  Chemicals  Co.,  Ltd.,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  dufy  order  on  choline 
chloride  from  Canada.  The  review 
covers  Chinook  Chemicals  Co.,  Ltd.,  and 
the  period  November  17, 1986  through 
January  8, 1988.  We  preliminarily 
determine  the  margin  to  be  0.0008 
percent  ad  valorem,  a  rate  we  consider 
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de  minimis.  As  a  result  of  the  review, 
the  Department  intends  to  revoke  the 
antidumping  dufy  order.  Interested 
parties  are  invited  to  comment  on  these 
preUminary  results  and  tatent  to  revoke. 
EPFECnVE  DATE  August  10, 1989. 
KW  FURTHER  INTORMATKNI  CONTACT: 
Maureen  McPhiUips  or  Chip  Hayes. 
Office  of  Antidumping  Compliance, 
International  Trade  Adminisfration,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230;  telephone:  (202)  377-1130. 

SUPPLEMENTARY  INRMMATION: 

Background 

On  March  25. 1988.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Renter  (53  FR 
9786)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  dufy  order  on  choline 
chloride  from  Canada  (49  FR  45469. 
November  16. 1984).  On  November  30, 
1987,  Chinook  Chemicals  Co.,  Ltd., 
requested  in  accordance  with 
S  353.53a(a]  of  the  Commerce 
Regulations  (1988)  that  we  conduct  an 
administrative  review.  We  pubUshed  a 
notice  of  initiation  on  December  15, 1987 
(52  FR  47617).  The  Department  has  now 
conducted  that  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  the  review  are 
shipments  of  choline  chloride  from 
Canada.  Choline  chloride  is  marketed  in 
several  forms  including,  but  not  limited 
to,  a  solution  of  70  percent  choline 
chloride  in  water  (aqueous  choline 
chloride]  or  in  potencies  of  50  to  60 
percent  dried  on  a  cereal  carrier.  During 
the  review  period,  such  merchandise 
was  classifiable  under  Tariff  Schedules 
of  the  United  States  Annotated 
("TSUSA")  item  number  439.5055  and  is 
currently  classifiable  under  HTS  item 
number  2923.10.00.  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  Chmook  Chemicals 
Co.,  Ltd.,  the  only  known  manufacturer 


and/or  exporter  of  Canadian  choline 
chloride  to  the  United  States,  and  the 
period  November  17. 1886  through 
January  8. 1988. 

United  States  Price 

In  calculating  United  States  price  we 
used  purchase  price,  as  defined  in 
section  772  of  the  Tariff  Act.  Purchase 
price  was  based  on  the  packed  or 
unpacked,  dufy-paid,  delivered  price  to 
unrelated  purdiasers  in  the  United 
States.  Where  applicable,  we  made 
adjustments  for  U.S.  and  foreign  inland 
freight,  import  duties,  brokerage  and 
handling  charges,  and  discounts.  No 
other  adjustments  were  claimed  or 
allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value  we 
used  home  market  price,  as  defined  in 
section  773  of  the  Tariff  Act,  since 
sufficient  quantities  of  such  or  similar 
merchandise  were  sold  in  the  home 
market  to  provide  a  basis  for 
comparison.  Home  market  price  was 
based  on  packed  or  unpacked,  ex- 
factory  or  deUvered  price  to  unrelated 
purchasers  in  Canada.  We  made 
adjustments,  where  apphcable,  for 
inland  freight,  credit,  and  indirect  selling 
expenses  when  a  commission  was  paid 
in  one  market  and  not  the  other.  In 
accordance  with  9  353.55  of  the 
Commerce  Regidations  pubUshed  in  the 
Federal  Register  on  March  28, 1989  (54 
FR  12742)  (to  be  codified  at  19  CFR 
353.55),  we  did  not  include  sales  of  small 
quantities  of  aqueous  choline  chloride  in 
drums  in  calculating  home  market  price. 
No  other  adjustments  were  claimed  or 
allowed. 

Preliminary  Results  of  Review  and 
Intent  To  Revoke 

As  a  result  of  our  review,  we 
prehminarily  determine  the  weighted- 
average  dumping  margin  to  be  0.0008 
percent  for  Chinook  Chemicals  Co.,  Ltd., 
during  the  period  November  17, 1986 
through  January  8, 1988. 

On  January  8, 1988.  we  tentatively 
revoked  the  order  with  respect  to 
Chinook  (53  FR  548).  However,  since 
Chinook  is  the  only  known 
manufacturer/exporter  covered  by  this 
order,  we  intend  to  revoke  the  entire 
order,  ff  this  revocation  is  made  final,  it 
will  apply  to  all  unliquidated  entries  of 
this  merchandise  entered,  or  tvithdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the 
tentative  revocation. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested 


will  be  held  45  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  Umited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

This  administrative  review,  intent  to 
revoke,  and  notice  are  in  accordance 
with  sections  751(a)(1)  and  (c)  of  the 
Tariff  Act  (19  U.S.C.  1675  (a)(1)  and  (c)) 
and  S  353.22  of  the  new  Commerce 
Department's  Regulations.  Because  the 
tentative  revocation  was  published  (53 
FR  548.  January  8. 1988)  prior  to  the 
effective  date  of  the  Commerce 
Regulations  published  in  the  Federal 
Regteter  on  March  28, 1989.  we  are 
proceeding  with  the  intent  to  revoke 
pursuant  to  19  CFR  353.54  (1988). 

Dated:  August  4, 1989. 
LiuB.Bairy, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-18613  FUed  &-«-89: 8:45  am] 
MLUNQ  CODE  scie-oe-ii 


international  Trade  Administration 

Short-Supply  Review  on  Certain 
Alumlnun)<Clad  Steel  Wire;  Request  for 
Comments 

'aoency:  Import  Administration/ 

International  Trade  Administration, 

Commerce. 

action:  Notice  and  request  for 

comments. 

summary:  The  Department  of 
Commerce  hereby  announces  its  review 
of  a  request  for  a  short-supply 
determination  under  Paragraph  8  of  the 
U.S.-]apan  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  with 
respect  to  various  aizes  of  aluminum- 
clad  steel  wire. 

EPFEcnvE  DATC  Comments  must  be 
submitted  no  later  than  August  21, 1980. 
AODREM:  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  CompUance,  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  7866, 14th  Street  and 
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.  NW.,  WMhington,      action:  Notice. 


iTiON  contact: 
Richard  O.  W«ifale,  OSIce  xif 
A^TMiBRrtB  Cou^Irancei  Lupwl 
AdinhiiBtiBtluiu  U.S.  DepBitnieirt  of 
CoBunerce,  Room  7860, 14fii  Street  and 
Conititatkn  ATenne,  NW.,  Washingtoii. 

DC  aoeao,  {bbb]  377-<ns9. 

sumAWNTAL  mromiATiON:  Paragraph 
8  of  the  U.S.-JapaB  AmutgeaieDt 
Concerning  Trade  in  Certain  Steel 
Products  proiddei  that  if  the  U&"*  *  * 
determines  ttiat  because  of  abnormal 
supply  and  demand  factors,  the  United 
States  steel  industry  wiD  be  unable  to 
meet  demand  Iq  die  United  States  of 
America  for  a  particular  category  or 
sub-category  Hncluding  substantial 
objective  evidence  sudi  as  aHocatioa. 
extended  delivery  periods  or  other 
relevant  factars],  an  additional  tonnage 
shall  be  allowed  for  such  category  or 
sub-category*  *  *." 

We  have  received  a  short-svpp^y 
request  for  200  metric  tons  per  month  for 
August  and  September  1889  of  high 
carbon  cold-drawn  aluminum-dad  steel 
wire  confomiing  to  ASTM  sperifination 
B  415,  in  diameters  ranging  from  00654 
inch  to  0.3120  inch. 

Any  party  interested  in  corameatiog 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  August  21, 1989.  Comments 
should  focus  on  the  economic  factors 
involved  in  granting  or  denying  tfiis 
request. 

Commerce  will  maintain  this  request 
and  all  coraaMnts  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
will  be  maintaiofed  in  the  Central 
Records  Unit  Room  B-090,  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 

Dated:  August  4. 1960. 

LluB.BiiiTy, 

Acting  AsBiatanl  Secretary  for  Import 
Admmjstmtion. 

[FR  Do&  89-186MFaed  8-0-80: 8:45  am] 


Minoilly  OimIiims  DwSlopnMnt 


AppHcattORK  OrtandOb  R.  SanrtM 

Dated:  Augnt  4. 1800. 

AOiNCr.  Kfinoritjr  BasineoB 
Developiaeal  Agency, 


smuMinr:  TIk  lifinarity  Bosiaees 
Development  Agency  (MBDA| 
announces  that  it  is  soliciting 
competitive  applicattons  under  its 
Minority  Bosiiiese  Dc^elopmeiit  Center 
(MBDCfpn^vm  to  operate  an  MBDC 
for  appnuiiuately  a  S  year  period, 
subject  to  tiie  avaUabitity  of  funds.  The 
coat  of  peifbnnanoe  for  tfie  first  12 
months  is  established  at  $185,000  in 
Federal  ftrnds  and  a  aunaiiam  of  $29,118 
in  non-Federal  contiilwtions  for  the 
budget  poiod  01/1/10  to  12/31/90.  Cost- 
sharing  contributkmi  may  be  in  die  form 
of  cash  contributiona.  client  foes  for 
services,  in-kind  contributions,  or 
combinations  thereof.  The  KifflI3C  will 
operate  in  the  Orlando,  Florida 
gewrajriiic  service  area. 

Ine  funding  instniment  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  govemmeots,  American  Indian 
tribes  and  edocattonal  institutions. 

The  VffiOC  prop^Bi  is  designed  to 
provide  business  development  services 
to  the  minority  bosiaess  community  for 
the  establistuaent  atd  operation  viable 
minority  businesses.  To  this  end,  MBDA 
funds  organizations  that  can  coordinate 
and  broker  p;Mic  atd  private  resources 
on  behalf  oi  minority  individuals  and 
firms;  offer  a  foil  raage  of  management 
and  technical  assistance;  and  serve  as  a 
conduit  of  information  and  assistance 
regarding  minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and.  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
perfonning  tite  work  requirements 
included  in  the  appVcation  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evahiation  criteria  oategoiy  to  be 
considered  progranvnatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  tetal  project  cost 
through  non-Federal  contributions. 
Client  fees  for  biUaWe  management  and 
technical  assistance  (M&TA)  rendered 
must  be  charged  byMBDAs.  Based  on  a 
standard  rate  of  $50  per  how,  MBDCs 
will  charge  client  foes  at  20%  of  the  total 
cost  for  &ns  with  «<oss  sales  of 
$500,000  or  less  and  35%  of  Ae  total  cost 


for  firms  with  gross  sales  of  over 
$500,000. 

The  MBDC  may  coatijiue  to  operate, 
after  the  initial  competiive  year,  for  sp 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  quaHtaftive  evaluations 
will  be  conducted  to  determined  if 
funding  for  the  project  dranld  continue. 
Continaed  funding  wiQ  be  at  tiie 
diaaetion  of  MBDA  baaed  tm  such 
factors  as  an  KfflDC's  satisfoctoiy 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  is  September  15. 1989. 
Applications  must  be  postmariced  on  or 
before  Septes^r  15, 1909. 

ADORESS:  Atianta  Re^onal  Office.  1371 
Peachtree  Street,  Suite  505.  Atlanta. 
Georgia  30309.  Area  Code/Telephone 
Number  404/347-4091. 
FOR  FURTHER  INFORMATION  CONTACT 
Carlton  L  Ecdes,  Regional  Director, 
Atlanta  Regional  Office. 

SUFPIZMENTARV  MFORMATION: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovenunentbl  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  conceniing  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(11.800  Minority  BusinesB  Development 
Catalog  of  Federal  Domesfic  Assistance) 

Date:  August  4, 1989. 
Carhon  L  Ecdes,  { 

Regional  Director,  AtlantdEegioDol  Office. 

Note:  A  pre-appiication  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Coounerca,  Minority 
Business  Development  Ageocy.  1371 
Peachtree  St,  NE.,  Suite  505.  Atlanta, 
Georgia,  August  30, 1989,  at  9:00  a.m. 

[FR  Doc.  89-18677  Filed  8-0-69;  8:45  am] 
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BusliWM  Development  Center 
Appllcatlone:  Jeckeon,  Mssiesippi 
Service  Area 


Dated:  August  4, 1980. 

AOCNCV:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  program  to  operate  an  MBDC 
for  approximately  a  3  year  period, 
subject  to  the  availability  of  funds.  The 
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cost  of  performance  for  the  first  12 
months  is  established  at  $165,000  in 
Federal  fimds  and  a  minimum  of  $29,118 
in  non-Federal  contributions  for  the 
budget  period  01/1/90  to  12/31/90.  Cost- 
sharing  contributions  may  be  in  the  form 
of  cash  contributions,  client  fees  for 
services,  in-kind  contributions,  or   ' 
combinations  thereof.  The  MBDC  will 
operate  in  the  Jackson,  Mississippi 
geographic  service  area. 

l^e  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals,  non- 
profit and  for-profit  organizations,  state 
and  local  govenunents,  American  Indian 
tribes  and  educational  institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end, 
MBDA  funds  organizations  that  can 
coordinate  and  broker  public  and 
private  resoiut:es  on  behalf  of  minority 
individuals  and  finns;  offer  a  fiill  range 
of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated  on  the 
following  criteria:  The  experience  and 
capabiUties  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
commtmity  in  general  and,  specifically, 
the  special  needs  of  minority  businesses, 
individuals  and  organizations  (50 
points);  the  resources  available  to  the 
firm  in  providing  business  development 
services  (10  points);  the  firm's  approach 
(techniques  and  methodology)  to 
performing  the  work  requirements 
included  in  the  application  (20  points); 
and  the  firm's  estimated  cost  for 
providing  such  assistance  (20  points). 
An  application  must  receive  at  least  70% 
of  the  points  assigned  to  any  one 
evaluation  criteria  category  to  be 
considered  programmatically  acceptable 
and  responsive. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions. 
Client  fees  for  billable  management  and 
technical  assistance  (MTA)  rendered 
must  be  charged  by  MBDAs.  Based  on  a 
standard  rate  of  $50  per  hour,  MBDCs 
will  charge  client  fees  at  20%  of  the  total 
cost  of  firms  with  gross  sales  of  $500,000 
or  less  and  35%  of  the  total  cost  for  firms 
with  gross  sales  of  over  $500,000. 

The  MBDC  may  continue  to  operate, 
after  the  initial  competitive  year,  for  up 
to  2  additional  budget  periods.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  quaUtative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 


discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  satisfactory 
performance,  the  availability  of  fimds 
and  Agency  priorities. 

Closing  Date:  The  closing  date  for 
applications  Is  September  15, 1989. 
Applications  must  be  postmarked  on  or 
before  September  15, 1989. 
ADDRESS:  Atlanta  Regional  Office,  1371 
Peachtree  Street,  Suite  505,  Atlanta, 
Georgia  30309.  Area  Code/Telephone 
Number  404/347-4091. 
FOR  FURTHER  INFORMATION  CONTACT: 

Carlton  L  Eccles,  Regional  Director, 
Atlanta  Regional  Office. 

SUPPLEMENTARY  information: 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372  "Intergovernmental  Review  of 
Federal  Programs"  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 

(11.800  Minority  Business  Development 
Catalog  of  Federal  Domestic  Assistance) 

Carlton  L  Eccles, 

Regional  Director,  Atlanta  Regional  Office. 
August  4. 1989. 

Note:  A  pre-application  conference  to 
assist  all  interested  applicants  will  be  held  at 
the  U.S.  Department  of  Commerce,  Minority 
Business  Development  Agency,  1371 
Peachtree  St,  NE,  Suite  505,  Atlanta,  Georgia: 
August  3a  1989,  at  9:00  a.m. 

[FR  Doc  89-18678  Filed  8-0-89;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  Na  90647-0147] 
RIN  0e93-AA74 

Proposed  Federal  Infomtation 
Processing  Standard  (PIPS)  for  Hber 
Distributed  Data  Interface  (FDDI) 

AOENCV:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
action:  Request  for  comments. 

summary:  a  Federal  Information 
Processing  Standard  adopting  voluntary 
industry  standards  for  the  Fiber 
Distributed  Data  Interface  (FDDI)  is 
proposed  for  federal  agency  use.  The 
FDDI  is  a  layered  standard  for  a  100 
Mbits  fiber  optic  token  ring  Local  Area 
Network  (LAN).  The  FDDI  networic  will 
allow  up  to  500  stations  connected  by  up 
to  200  Ion  of  fiber,  and  is  particulariy 
suited  as  a  "backbone"  network 
interconnecting  other,  lower  data-rate 
LANs,  for  applications  inherenUy 
requiring  high  bandwidth,  such  as  image 


processing  with  engineering 
workstations,  and  connecting  storage 
servers  to  powerful  computers,  and 
other  applications  whose  size  and  data 
transfer  requirements  exceed  the 
capacity  of  other  LANs. 

Prior  to  the  submission  of  this 
proposed  FIPS  to  the  Secretary  ci 
Commerce  for  review  and  approval  it  is 
essential  to  assure  that  consideration  is 
given  to  the  needs  and  views  of 
manufacturers,  the  public  and  State  and 
local  governments.  The  purpose  of  this 
notice  is  to  solicit  such  views. 

This  proposed  FIPS  contains  two 
sections:  (1)  An  announcement  section, 
which  provides  information  concerning 
the  applicability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  announcement 
section  of  the  standard  is  provided  in 
this  notice.  Interested  parties  may 
obtain  copies  of  the  published  technical 
specifications  ANSI  X3.139-1987,  FDDI 
Medium  Access  Control  (MAC),  and 
ANSI  X3.148-1988,  FDDI  Physical  Layer 
Protocol  (PHY),  fivm:  American 
National  Standards  Institute  (ANSI), 
1430  Broadway,  New  York,  NY  10018 
(212)  642-4900.  Order  the  draft  technical 
specifications  X3.166,  FDDI  Physical 
Layer  Medium  Department  (PMD); 
X3.XXX,  FDDI  Station  Management 
(SMT);  and  X3.XXX.  FDDI  Single-Mode 
Physical  Layer  Dependent  (SMF-PMD) 
fit)m:  Global  Engineering  Elocuments, 
Inc.,  1-800-854-7179. 

All  of  the  technical  specifications  me 
derived  from  standards  development 
projects  of  X3T9,  I/O  Interfaces,  a 
technical  committee  of  Accredited 
Standard  Committee  X3,  Information 
Processing,  which  operates  under 
accreditation  procedures  of  ANSI  The 
final  FIPS  will  adopt  specifications  as 
approved  by  ANSL 

date:  Comments  on  this  proposed  FIPS 
must  be  received  on  or  before  November 
8,1989. 

ADDRESS:  Written  comments  on  this 
proposed  standard  should  be  sent  to- 
Director,  National  Computer  Systems 
Laboratory,  ATTN:  Proposed  GIPS  for 
FDDI,  Technology  Building,  Room  B154, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg.  MD  20899. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  will  be  made 
available  for  inspection  and  copying  in 
the  Central  Reference  and  Recorids 
Inspection  Facility,  Room  6628,  Herbert 
C.  Hoover  Building,  14th  Street  between 
Pennsylvania  and  Constitution  Avenues, 
NW,  Washington,  DC  20230. 


/  VoL  54.  No.  153  /  lliunday.  August  la  lfl89  /  Notices 


s 


POn  RMTim  L 

Mr.  WiUuB.  Buir.  NatioBal  buliluteof 
Standards  and  Teduology. 
GaitlMnbuis.  MD  208601  tOefbame  (301) 
975-2914. 

Dated:  Augiut  4. 1901 
Raymood  G.  KaHMK, 

Acting  Dinctar 

Fedatal  InfooBation  PBocassii^ 
Standards  PuliBGatiai 

Announcing  Um  Standard  for  Fiber 
Distributed  Data  lotmfaoe  (FDDI) 

Federal  Information  Processing 
Standards  Pablications  [FTPS  PUBS)  are 
issued  by  the  National  Institote  of 
Standards  and  Technology  after 
approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  as  amended  by  the 
Computer  Security  Act  of  1987,  Public 
Law  100-235. 

1.  Name  of  Standard-  LOCAL  AREA 
NETVyrORKS:  Fiber  Distributed  Data 
Interface  (FDDI). 

2.  Category  of  Standard.  Hardware 
and  Software  Standards,  Computer 
Network  Protocols. 

3.  Explanation.  This  Federal 
Information  Procesring  Standard  adopts 
the  fiber  Distributed  Data  Interface 
(FDDI).  FDDI  is  a  layered  standard  for  a 
100  Mbits  fiber  optic  token  ring  Local 
Area  Network  (LAN).  The  default 
configuration  of  FDDI  allows  up  to  500 
stations  connected  by  as  much  as  200 
km  of  fiber.  This  network  is  particularly 
suited  as  a  "backbone"  network 
interconnecting  odier,  lower  data-rate 
LANs,  for  applications  inherently 
requiring  hig^  bandwidth,  such  as  Image 
processing  with  engineering 
workstations,  and  connecting  storage 
servers  to  powerful  computers,  and 
other  applications  whose  size  and  data 
transfer  requirements  exceed  the 
capacity  of  other  LANs. 

The  FDDI  standard  oovns  the 
Physioal  Layerod  lower  portion  of  the 
Data  Link  Layer  of  the  Open  System 
InterconaectioB  (06Q  refsreMX  Model 
It  supports  the  OIS  M012  Logical  Link 
Control  (LLC)  StiadanL  and  fits  wiftia 
the  framework  of  dM  Govemnent  Open 
Systems  iBlaicoBiiecttao  hofile 
(GOSIP),  FIPS  14fl^  as  one  of  several 
lower  faiyar  standaids  supporting  LLC 

In  additkm  to  sivpoitiag  the 
applicatton  qpecffiad  Iqr  GGSiP.  FDDI  is 
ejqMctad  to  be  wide^  ased  for 
appUoatioM  wUoh  an  not  yet  inchxled 

In  rmiT  nr  wdrirh  Inhsranttj  n I 

"open"  applioatioM.  An  manple  woukl 
be  iBtn-systaB  aMHBuakatkMB  within 
a  kiosaly  eoHfiad  audtiprooesaor 
system.  Both  OSi  and  aon-OSI 


applications  may  coexist  on  the  same 
FDDI  LAN. 

FDDi  is  a  layered  standard  oooaisting 
of  four  distinct  parts: 

(a)  Medim  Aoooss  Control  (MAQ 
which  providea  ba^e  delivery  services 
to  the  Lo^cal  Link  CoDtrol  (iXC) 
Sublayer  above  it  LLC  is  not  a  part  of 
FDDI.  MAC  specifies  the  format  of  FDDI 
frames  and  the  token  passing  medium 
access  protocol. 

(b)  Physical  Layer  Protocol  (PHY) 
which  provides  code  word  delivery 
services  to  the  MAC  sublayer  above  it 
It  is  responsible  for  encoding,  decoding 
and  clock  recovery  functions. 

(c)  Physical  Me^um  Dependent 
(PMD)  which  provides  code  bit  delivery 
services  to  the  PHY  sublayer  above  it 
via  fiber  optic  transmission  to  other 
PMD  entities.  Two  ahemative  versions 
of  FMD  are  defined,  one  using 
multimode  optical  fibers  to  connect 
stations  separated  by  less  than  2  km. 
and  die  other  using  single  mode  fiber 
capable  of  connecdng  stations 
separated  by  SO  bn  or  more.  The 
multimode  version  of  FDDI  is  the  normal 
case. 

(d)  Station  Management  (SMT) 
supervises  the  MAC,  PHY  and  PMD 
layers  and  controls  the  initialization  and 
configuratim  of  the  FDDI  network,  as 
well  as  the  isolatioo  and  resolution  of 
faults.  It  fuf^r  provides  management 
services  to  the  OSI  Common 
Management  Information  Protocol 
(CMIP)  for  remote  Bianagement 

While  FDDI  is  a  token  ring,  it  supports 
a  complex  topology  called  a  "dual  ring 
of  trees."  which  combines  both  the  dual 
counter-rotating  ring  and  the  ring 
concentrator  strategies  for  bypassii^ 
failures.  Four  classes  of  stations  are 
defined: 

(a)  Dual  Attachment  Stations  (DAS) 
which  are  connected  to  other  "peer" 
DAS  to  form  a  dual  ooonter  rotating 
ring. 

(b)  Sing^  Attadment  Stations  (SAS) 
which  are  connectsd  to  the  FDDI 
network  as  "slaves"  thrmigh 
concentrators. 

(c)  Dual  Attachment  Concentrations 
PAC)  which  are  a  DAS  with  a  number 
of  "ouster"  ports  to  which  SAS  may  be 
connected.  Concentrators  will  bypass 
defective  or  inactive  slaves. 

(d)  Single  Attaotament  Concentrators 
(SAC)  which  are  SAS  and  attach  as  a 
slave  to  the  master  p(»ts  of  other 
conoeotraton,  in  tarn  providing  a 
number  of  master  forts  to  a  lower  kvd 
of  slaves.  This  permits  a  trae  stroctare 
of  concenteaton,  ivith  SAS  at  the 
terminal  leaves. 

4.  Appmriag^ahon'ty.  Secretary  of 
ComniiTce. 


5.  Maintenance  Ageacy.  US. 
Department  of  CoomeKe.  Nationcd 
Insdtote  of  Standards  and  Technology, 
National  Computer  Systesaa  Laboratory. 

6.  Cross  Index. 

(a)  IS  9314:-1.1989  Lrformation  proccsa 
systems— Fiber  Distritanted  Data 
Interface  {FDDlh-futt:  Fhysical  Layer 
Protocol  (IHiY)  requirenwnts. 

(b)  IS  9314:-2:19e9  fatformadon 
process  systems— Fiber  IKstributed 
Data  Interfiace  (FDDI)— Part  2:  Medhnn 
Access  Control  (MAC)  requirements. 

(c)  OIS  9314-3  information  processing 
systems— Fiber  DisMtbuted  Data 
Interfiace  (FDD!)— Part  3:  Physical 
Mediiun  Dependent  (PMD) 
requirements. 

7.  Related  Documents. 

(a)  FIPS  PUB  146,  Government  Open 
Systems  Interconnection  Frofile 
(GOSIP). 

(b)  NBS  Special  Publication  500-1501 
Stable  Implementation  Agreements  for 
Open  Systems  Intercoaoection 
Protocols — Version  1,  Edition  1. 

(c)  NIST  Special  Publication  500-16% 
Stable  laplementatioa  Agreements  for 
Open  Systems  Interconnection 
Protocols — Version  2,  Edition  1. 

(d)  NBSIR  88-3824-%  OngOBig 
Implementation  Agreements  for  Open 
Systems  interconnection  ftotocols: 
Volume  Q.  Continuing  Agreements. 

(e)  FED-STD-1070, 
Telecommunications:  Detail 
Specification  for  62.5-mm  Core 
DiameteT/l25-mm  Qadding  Diameter 
Class  in  Multimode,  Graded-index 
Optical  Waveguide  Fibers. 

8.  Objectives.  The  primary  objectives 
of  this  standard  are: 

— to  achieve  interconnection  and 
interoperability  of  con4>uters,  systems 
and  storage  systems  that  are  acquired 
from  difCerent  manufactures: 

— to  reduce  the  costs  of  compater 
network  systems  by  increasing 
altemative  sources  of  sui^y; 

— to  facilitate  die  use  of  advanced 
techndogy  by  the  Ftderal 
Government; 

— to  stimulate  die  devclc^iment  of 
commercial  products  compatable  with 
Open  Systems  Intertoonection  (OSI) 
standards. 

9L  Spedfications.  His  standard 
adopts  the  foUowmg  American  National 
Standards: 

X3.139-19e7,  FDDI  Medmm  Access 

Control  (MAC) 
X3.148-198a  FDDI  Physical  Layer 

Protocol  (PHY) 
X3  JOX-lflXX,  FDDI  Station 

Manageaient  (SMT) 
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In  addition,  either  of  the  foUowii^  two 
standards  are  ad(^ted  tot  the  Physical 
medium: 

(1)  X3.ie6-igXX  FDDI  I^ysical  Layer 
Medium  Dependent  (PMD) 

or 

(2)  X3.XXX-19XX  FDDI  Single-Mode 
Physical  Layer  Dependent  (SMF-PMD). 

X3.iee-19XX  specifies  a  multimode 
optical  fiber  medium,  and  is  ordinarily 
used  within  buildings  and  whenever 
distances  between  stations  are  less  than 
2  km.  Unless  specifically  stated 
otherwise,  multimode  PMD  is 
understood  to  be  specified.  Although 
FDDI  stations  may  work  with  other 
types  of  multimode  fiber,  they  have  been 
developed  for  use  with  the  type  of  Fiber 
specified  in  FED-STD-1070,  which 
should  normally  be  specified  vihen 
installing  fiber  cable  plants  for  use  with 
FDDI. 

X3.XXX-19XX  specifies  a  single  mode 
fiber  medium,  and  is  used,  as  required, 
whenever  link  distances  exceed  2  km, 
and  can  provide  for  links  exceeding  50 
km. 

Since  ring  networks  are  made  by 
chaining  point-to-point  connections,  it  is 
normal  for  both  physical  medium 
standards  to  be  employed  in  the  same 
network,  depending  upon  die  distance  of 
individual  links.  Similarly,  it  is  normal 
for  a  dual  attachment  (2  port)  FDDI 
station  to  have  one  port  of  each  kind. 

In  addition,  when  FDDI  is  used  for 
Open  System  Interconnections  (OSI) 
applications,  the  above  American 
National  Standards  will  be 
supplemented  by  the  Stable  Agreements 
for  Open  System  Interconnection 
Protocols,  which  is  updated  periodically. 
The  current  version  of  this  publication  is 
NIST  Special  Publication  500-162,  which 
does  not  include  additional 
requirements  for  FDDL  NBSIR  88-3824-2 
contains  proposed  implementation 
agreements  for  FDDI  MAC  PHY  and 
FMD,  which  are  expected  to  be  included 
in  the  next  revision  of  the  Stable 
Agreements  for  Open  System 
Interconnection  Protocols. 
Implementation  agreements  for  FDDI 
SMT  are  expected  to  be  included  in  a 
later  revision  to  the  Stable  Agreements 
for  Open  System  Interconnection 
Protocols.  These  agreements  will 
provide  additional  specifications  for 
FDDI  which  select  options  from  the 
FDDI  standards  and  impose  some 
additional  requirements.  When 
implementation  agreements  for  FDDI  are 
included  in  the  current  revision  to  the 
Stable  Agreements  for  Open  System 
Interconnection  Protocols,  they  thaU  be 
a  requirement  of  diis  FIPS  whenever 
FDDI  is  used  for  applications  within  die 


scope  of  Open  Systems  Interconnection. 
See  FIPS  PUB  146,  Government  Open 
Systems  Interconnection  Profile  (GOSIP) 
for  further  information  on  diese 
agreements. 

FDOI  may  be  used  for  special 
applications  which  are  not  within  the 
scope  of  Open  System  Interconnection 
and  do  not  fall  under  GOSIP.  In  these 
cases,  requirements  of  the  Stable 
Agreements  for  Open  System 
Interconnection  Protocols  may  not  be 
appropriate  and  agencies  may  choose 
not  to  require  the  observance  of  some  or 
all  of  their  provisions. 

10.  Applicability.  FDDI  shall  be  used 
by  Federal  agencies  when  acquiring 
fiber  optic  token  ring  computer  Local 
Area  Network  products  having  a  data 
transfer  rate  over  50  Mbits  and  less  than 
150  Mbits.  The  applicability  includes, 
but  is  not  limited  to  applications 
covered  by  the  Government  Open 
Systems  Interconnection  Profile 
(GOSEP),  Federal  Information  Processing 
Standards  Publication  146. 

11.  Implementation.  This  standard  is 
effective  six  (6)  months  after  approval 
Agencies  are  encouraged  to  use  this 
standard  for  soUcitations  and  contracts 
for  new  fiber  optic  ring  computer  Local 
Area  Networks  to  be  acquired  after  the 
effective  date.  This  standard  is 
compulsory  and  binding  for  use  in 
soUcitations  and  contracts  for  fiber  optic 
token  ring  computer  Local  Area 
Networks  to  be  acquired  two  (2)  years 
afier  the  effective  date. 

The  National  Institute  of  Standards 
and  Technology  is  developing  a  program 
to  accredit  testing  organizations  for 
specific  tests  or  types  of  tests  for 
computer  products  and  services. 
Information  on  these  tests  and  test 
procedures  will  be  made  available  in  the 
future.  Until  the  tests  and  test 
procedures  are  available,  government 
agencies  acquiring  networks  and 
services  in  accordance  with  this 
standard  may  wish  to  require  testing  for 
conformance,  interoperation,  and 
performance.  The  tests  to  be 
administered  and  the  testing 
organization  are  at  the  discretion  of  the 
agency  Acquisition  Authority.  Guidance 
on  testing  for  GOSIP  specifications  is 
contained  in  section  2  of  the  GOSIP 
document. 

12.  Waivers.  Under  certain 
exceptional  circumstances,  the  heads  of 
Federal  departments  and  agencies  may 
approve  waivers  to  Federal  Information 
I^cessing  Standards  (FTPS).  The  head 
of  such  agency  may  redelegate  such 
authority  only  to  a  senior  official 
designated  pursuant  to  section  350e(b) 
of  Title  44.  United  States  Code. 


Requests  for  waivers  shall  be  granted 
only  when: 

I      (a)  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of 
the  mission  of  an  operator  of  a  Federal 
computer  system,  or 

(b]  Cause  a  major  adverse  financial 
impact  on  the  operator  which  is  not 
offset  by  Government-wide  savings. 

Agency  heads  may  approve  requests 
for  waivers  only  by  a  written  decision 
which  explains  the  basis  upon  which  the 
agency  head  made  the  required 
finding(s).  A  copy  of  each  such  decision, 
with  procurement  sensitive  or  classified 
portions  clearly  identified,  shall  be  sent 
to:  Director,  National  Computer  Systems 
Laboratory.  ATTN:  FIPS  Waiver 
Decisions.  Technok)gy  Building.  Room 
B-154,  National  Institute  of  Standards 
and  Technology,  Gaithersburg,  MD 
20899.  In  addition,  notice  of  each  waiver 
granted  and  each  delegaticm  of  authority 
to  approve  waivers  shall  be  sent 
promptly  to  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives  and  the  Committee  on 
Governmental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the 
Federal  Register. 

When  the  determination  on  a  waiver 
request  applies  to  the  procurement  of 
equipment  and/or  services,  a  notice  of 
the  waiver  detennination  must  be 
published  in  the  Commerce  Business 
Daily  as  a  part  of  the  notice  of 
solicitation  for  offers  of  an  acquisition 
or,  if  the  waiver  determination  is  made 
after  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver  request,  any 
supporting  documents,  the  document 
approving  the  waiver  request  and  any 
supporting  accompanying  documents, 
with  such  deletions  as  the  agency  is 
authorized  and  decides  to  make  under  5 
U.S.C.  Sec.  552(b),  shall  be  part  of  die 
procorement  documentation  and 
retained  by  the  agency. 

13.  Where  to  Obtain  Copies.  Copies  of 
this  publication  are  for  sale  by  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
Springfield,  VA  22161.  (Sale  of  the 
included  specifications  documents  is  by 
arrangement  widi  the  American 
National  Standards  Institute.)  When 
ordering,  refer  to  Federal  Information 
Processing  Standards  Publication 

(FIPSPUB) ).  and  tide. 

Specify  order  or  NTIS  deposit  account. 

[PR  Doc  8»-18729  Filed  8-9-80;  8:45  am) 
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National  Oceanic  and  Atmoepheric 


Coastal  Zone  Manangement  Federal 
Coneletancy  Appeal  l>y  BJ.  Bun  From 
an  Objection  by  ttie  South  Carolina 
Coastal  CouncH 

AQENCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

action:  Notice  of  appeal. 

On  June  2a  1988,  B.J.  Bull  (Appellant], 
through  counsel,  filed  with  the  Secretary 
of  Commerce  [Secretary)  a  notice  of 
appeal  pursuant  to  section  307(c)(3)(A) 
of  the  Coastal  Zone  Management  Act  of 
1972  (CZMA),  16  U.S.C.  14Se(c)(3)(A), 
and  the  Department  of  Commerce's 
implementing  regulations,  16  CFR  Part 
930,  Subpart  H.  The  appeal  arises  from 
an  objection  by  the  South  Carolina 
Coastal  Commission  (State)  to  the 
Appellant's  consistency  certification  for 
a  U.S.  Army  Corps  of  Engineers  (Corps) 
permit  to  place  dredged  or  filled 
material  in  an  isolated  wetland  in  the 
South  Carolina  coastal  zone.  The  State's 
objection  precludes  the  Corps  from 
issuing  a  permit  to  the  Appellant  to 
perform  these  activities  pending  the 
outcome  of  the  Appellant's  appeal. 

If  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
pubUc  comments  will  be  soUcted  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  ADOmONAL  INroflMATION  CONTACT: 
Kirsten  Erickson,  Attorney-Adviser, 
NOAA  Office  of  General  Counsel,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  Suite  603, 
Washington.  DC  20235  (202)  673-5200. 

Dated:  August  2, 1989. 

B.  Kent  Burton, 

Assistant  Secretary  for  Oceans  and 
Atmosphere. 

[Federal  Domestic  Asaistance  Catalog  No. 

11.419  Coastal  Zone  Management  Pn^am 

Assistance] 

[FR  Doc.  88-18689  Filed  8-6-88: 8:45  am] 
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It  Federal 
by  Oak  Beach  Inn 
an  OI)|ection  by  the 
of  State 


AOINCV:  National  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACnow  Notice  of  appeal. 

On  June  2, 1960,  Oak  Beach  Inn 
Corporation  (Appellant),  through 


counsel,  filed  with  ths  Secretary  of 
Commerce  (Secretary)  a  notice  of  appeal 
piffsuant  to  section  307(c)(3)(A)  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  16  U.S.C.  146e(c)(3)(A),  and  the 
Department  of  Commerce's 
implementing  regulations,  15  CFR  Part 
930,  Subpart  H.  The  ^peal  arises  from 
an  objection  by  the  fisw  York 
Department  of  State  ^tate)  to  the 
Appellant's  consistency  certification  for 
an  intake  pipe  for  a  fire  sprinkler 
system,  construction  of  bulkhead  with 
fill,  maintenance  of  an  existing  deck  and 
enclosure  of  a  second  deck.  The  State's 
objection  precludes  the  U.S.  Army  Corps 
of  Engineers  from  issuing  a  permit  to  the 
Appellant  to  perform  these  activities 
pending  the  outcome  of  the  Appellant's 
appeal. 

if  the  Appellant  perfects  the  appeal  by 
filing  the  supporting  data  and 
information  required  by  the 
Department's  implementing  regulations, 
pubUc  comments  will  be  solicited  by  a 
notice  in  the  Federal  Register  and  a 
local  newspaper. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kirsten  Erickson,  Attorney-Adviser, 
NOAA  Office  of  General  Counsel,  U.S. 
Department  of  Commerce,  1825 
Connecticut  Avenue,  NW.,  Suite  603, 
Washington,  DC  20235  (202)  673-5200. 

Dated:  August  2, 198% 
B.  Kent  Burton, 

Assistant  Secretary  for  Oceans  and 

Atmosphere. 

[Federal  Domestic  Assistance  Catalog  No. 

11.419  Coastal  Zone  Management  Program 

Assistance] 

[FR  Doc.  89-18870  Filed  8-0-89;  8:45  am] 
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Intent  To  Conduct  a  Public  Meeting  on 
the  Sites  Being  Considered  for 
Nomination  as  Components  to  the 
Proposed  Delaware  National  Estuarine 
Research  Reserve 

AQENCY:  Marine  and  Estuarine 
Management  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
National  Ocean  Service,  National 
Oceanic  and  Atmospheric 
Administration,  Department  of 
Commerce. 
action:  Public  meeting  notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  Natural  Resources 
and  Environmental  Control  (DNREC),  of 
the  State  of  Delawate,  intends  to 
conduct  a  pubUc  meeting  to  discuss  the 
proposed  nominatioo  of  three  sites  to 
form  a  multi-compoaent  Delaware 
Estuarine  Research  Reserve  System. 
This  public  meeting  is  being  held  for  the 


purpose  of  soliciting  comments  about 
the  following  sites:  (1)  The  lower  St. 
Jones  River  southeast  of  Dover;  (2)  a 
portion  of  the  upper  Blackbird  Q«ek 
between  Odessa  and  Smyrna;  and  (3)  a 
portion  of  the  Great  Marsh  northwest  of 
Lewes  which  are  under  consideration  by 
the  DNREC  for  nomination.  The  State  of 
Delaware's  completed  site  nomination 
package  will  be  submitted  to  the  Marine 
and  Estuarine  Management  Division,  of 
the  Office  of  Ocean  and  Coastal 
Resource  Management,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Conmierce,  which  administers  the 
National  Estuarine  Reserve  Research 
System.  Environmental  impact 
statements  and  draft  management  plans 
vnll  be  prepared  for  those  State 
nominated  sites  receiving  NOAA 
approval. 

The  public  meeting  will  be  held  at  7:00 
PM  on  Monday,  August  28, 1989  in  the 
DNREC  auditorium.  Department  of 
Natural  Resources  and  Environmental 
Control  building  at  89  Kings  Highway,  In 
Dover,  Delaware,  19903.1 

Background  ' 

The  State  of  Delaware  is  identifying 
estuarine  areas  in  an  eSbrt  to  establish 
a  multi-component  systens  for  research 
and  education  which  adequately 
represents  the  major  estuarine 
characteristics  of  the  Ddaware  coastal 
zone.  Sites  idtimately  designated  as 
components  of  the  Delaware  National 
Estuarine  Research  Reserve  (DNERR) 
will  be  used  to  study  the  Delaware 
estuarine  eocsystem,  as  well  as  by 
schools  and  the  general  public  for 
learning  about  estuarine  ecology  and 
related  issues.  Sites  undergoing 
preliminary  evaluation  are:  the  lower  St. 
Jones  River  southeast  of  Dover  a 
portion  of  the  upper  Blackbird  Creek 
between  Odessa  and  Sayma;  and  a 
portion  of  the  Great  Marsh  northwest  of 
Lewes.  Site  selection  criteria  are  based 
on  ecological  representation,  value  for 
research  and  education  and  practical 
management  considerations. 

All  interested  individsals  are 
encouraged  to  attend  the  public  meeting. 
Invited  speakers  includt  representatives 
of  DNREC  DNERR  Site  Selection 
Committee,  and  NOAA.  Speakers  will 
describe  the  importance  of  the  proposed 
reserve  program  to  local,  regional  and/ 
or  statewide  environment  issues,  and 
die  opportunities  for  local  involvement 
in  reserve  operations  and  management 
Public  comments  on  the  reserve  concept 
are  invited. 

An  information  packet  on  the 
proposed  Delaware  Nattonal  Estuarine 
Research  Reserve  will  be  available  at 
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the  pubUc  meeting.  Speakers  are  asked 
to  provide  a  written  copy  of  their 
statement  at  the  meeting.  It  is 
recommended  that  members  of  the 
pubUc  limit  their  presentations  to  3-5 
minutes  in  length. 
Thomas  J.  Magiimis, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management 

Dated:  August  S,  1988. 
Federal  Domestic  Assistance  Catalog 
Number  11,420  (Coastal  Zone 
Management]  ^tuarine  Sanctuaries 

[FR  Doc.  89-18736  Piled  8-9-89;  8:45  am] 

aajJNQ  CODC  SS10-OS4I 


DEPARTMENT  OF  EDUCATION 

Propoeed  Information  Collection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director.  Office  of 
Information  Resoiut:es  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  11, 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Lnformation  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B.  Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT. 

Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENT  ARv  information:  Section 
3517  of  tlie  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  pubUc  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tiiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 


The  Director,  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  informaticm  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extensioQ,  existing  or 
reinstatement;  (2)  Titie;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invities  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  specified  above. 

Dated:  August  7, 1989. 

Carlos  U.  Rice, 

Director,  Office  of  Information  Resources 
Management 

Office  of  Special  Education  and 
Rehabilitatives  Services 

Type  of  Review:  Reinstatement 

Title:  Three-year  State  Plan  for 
Independent  Living  RehabiUtation 
Services  Under  Tide  VII.  Part  A  of  the 
Rehabilitation  Act  of  1973,  as 
amended. 

Frequency:  Triennial 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  80 
Burden  Hours:  800 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  State  Vocational 
Rehabilitation  agences  submit  a  three- 
year  State  plan  to  receive  Federal 
funds.  The  Department  uses  the 
information  to  make  grant  awards, 
and  to  evaluate  State's  performance 
and  compliance  under  Title  VII  of  the 
Rehabilitations  Act,  as  amended. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension 

Title:  Number  and  Type  of  Personnel  (In 

Full-Time  Equivalency  of  Assignment) 

Employed  and  Additional  Personnel 

Needed  to  Provide  Early  Intervention 

Services  to  Infants  and  Toddlers  and 

Their  Families 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
Reporting  Burden: 

Responses:  58 

Burden  Hours:  3,596 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 


Abstract-  This  form  will  be  used  by 
State  or  local  agencies  to  report  the 
number  of  personnel  employed  and 
needed  to  provide  early  intervention 
services  to  handicapped  infants  and 
toddlers.  The  Department  uses  this 
information  to  monitor  the  State's 
compliance  with  Federal  program 
regulations. 

Office  of  Special  EducatioD  and 
Rehabilitative  Services 

Type  of  Review:  Extension 

Title:  Report  of  Infants  and  Toddlers 
Receiving  Early  Intervention  Services 
in  Accord  with  Part  H 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  58 
Burden  Hours:  2,378 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  This  form  will  be  used  by 
State  or  local  agencies  to  report  to  the 
Department  the  number  of  infants  and 
toddlers  receiving  early  intervention 
services  in  each  State.  The 
Department  uses  this  information  to 
assess  the  progress,  impact,  and 
effectiveness  of  State  efforts  to 
implement  such  programs  and  to 
report  this  information  to  Congress. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension 

Title:  Report  of  Federal,  State  and  Local 
Funds  Expended  for  Early 
Intervention  Services 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 
Responses:  58 
Burden  Hours:  5,974 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract-  This  form  will  be  used  by 
State  or  local  agencies  to  report  to  the 
Department  the  amount  of  Federal, 
State  and  local  funds  expended  for 
early  intervention  services.  The 
Department  uses  this  information  for 
monitoring  and  Congressional 
reporting. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension 
Title:  Report  of  Early  Intervention 

Services  in  Need  of  Improvement 
Frequency:  Annually 
Affected  Public:  State  or  local 

governments 
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Department  the  early  interveafioD 
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DEPARTMENT  OF  ENER6V 

Faderal  Energy  Regulatacy 
Commlsaion 

{Dockat  No.  TIIM9-Y5-IO^00B1 


Algonquin  Gas  TransralnloiiOOi; 

tlnFERCGMlMff 


Augut  3,1988. 

Take  aotice  that  AJgon^uin  Gas 
Transmission  Compaoy  {"AtgooqutB") 
OB  }uly  31,  isea.  taadered  Cor  filing  to  its 
FERC  Gas  Tarifi,  Second  Kevised 
Volume  Ma  1  the  bHowing  tariff  abeet: 


Praponi  Is  b«  aMBiaim  Majr  1.  nn 

Sutntitote  l^irty-lhird  Revised  Sheet  Vk>.  203 
Substitute  Twaaty^finl  fteviaad  Sheet  Mo.  211 
Substitute  Sixteenth  Revised  Sheet  Na  214 

PropoMd  to  be  effactiva,  June  1,  liM 

Suitftitute  Tkirtpfourtk  fierised  Sheet  Ms. 
203 

Algonquin  Stales  Ifaat  pmsoaat  to 
section  7  of  Rate  Sriaiirii  F-£,  sactkni 
10  of  Rate  Schedule  STB  and  sei^ioB  fi  of 
Rate  Schedule  SS-III,  Algoupiin  is  iiiing 
the  above  listed  tariff  rinets  to 
concurrently  track  rate  ohaages  made  by 
its  pipeline  supplien,  CNG 
Transmission  Cefpora&m  and  Texas 
Eastern  Transmission  Ooipontiaa  ia  the 
services  underlying  AlgBRqain'sRate 
Schedules  ¥-2,  STB  and  SS-1C. 

AJgonqain  further  laaiBtaint  that  liie 
effect  OD  Site  Schedule  F-£«to  to  the 
revisioa  of  the  take-or-pay  unit  diarge  in 
CNGTs  nnderiyiqg  service  is  to  iaoease 
the  ooauDodity  Tale  by  0.31  cents  per 
MMBtu.  Similarly,  Texas  Eafltem  has 
flowed  through  CNGTs  revisioB  of  ^e 
take-or-pay  unit  charge  through  Rate 
Schedules  SS-2  and  8S-3.  Texas 
Eastern's  Rate  Schedules  SS-2  and  SS-3 
are  the  miderlyiag  servraes  for 
Algonquin's  Rale  Sdiedsie  STB  and  SS- 
III,  respectively.  He  efiect  of  the  Texas 
Eastern  flow  throu^  of  OlGT's  sensed 
take-or-pay  oaSt  riimy  is  to  inc 
the  Injection  charge  by  OJl  cents  ] 


MMBtai  IB  Aifprnftads  Rate  Sttechdes 
STB  aiid  SS-JH.  iUl  «s  noie  fi^  set 
isrtti  in  AlgonQaia'a  instant  nhns. 

AtfanqoiB  notes  that  copies  of  this 
niing  weie  aerwed  upon  each  a^ieoled 
party  and  iittaceted  state  comnussions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervane  or  ppotest  ivith  the  Federal 
Energy  Regulataiy  duHOiissioa.  fi25 
North  Caj^\  Street.  NE.,  Washii^on, 
DC£042B,  in  aocordance  with  i  38SJa4 
and  385.211  o£  the  Cammission's  Rules 
and  Reguiatuas.  AUauch  aiotions  or 
protests  should  be  filed  on  or  before 
August  a,  1989.  I^otost  wfll  be 
coBsidered  by  the  Gsmaussioa  ia 
deteraiB^  the  api)SQ|)riale  actkn  to  be 
taken  but  will  not  serve  to  make 
protestants,  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commisakio  and  are  available  for  pnUic 
inspection  in  the  Public  Re&renoe  Boom 
Linwood  A.  Watson.  Jr^ 
Acting  Secretary, 
[FR  Doc.  39-16650  Filed  &-^-eSt  &4S  am] 


[Docket  No.  TM89-3-22-000] 

CNG  Transmission  Cmp^  Propossd 
Changes  In  FERC  Gas  Tariff 

August  3, 1989. 

Take  notice  that  CNG  Transmission 
Company  ("CNG")  on  July  28, 1«89, 
pursuant  to  section  4  oT  Ae  Natural  Gas 
Act,  the  Commission's  September  30, 
1988,  August  12, 1988.  NovenAer  4,  M88. 
December  28, 1988,  Mardi  3, 1989,  and 
June  1, 1989  orders  in  this  docicet,  and 
S  12.9  of  tfie  General  Tenns  and 
Conditions  of  CNCs  tan^.  Med  ^ 
following  revised  tariff  aheets  to 
Ong^nd  Volviie  No.  1  of  its  FERC  Gas 
Tariff: 

First  Revised  Sheet  Nos.  4gA.  490  and  1601 
Second  Revised  Sheet 'Nos.  46,  MOF,  and 

16GH 
Third  Revised  Sheet  Nos.  41, 44, 47. 48, 49, 

160B.  160C.  leOE  and  160G 

The  proposed  effectivE  date  for  First 
RevTsod  Sheet  No.  €9C  is  Jime  1, 1989. 
the  proposed  effective  date  for  fte 
remaining'sheets  is  August  1, 1989. 

CNG  states  that  ^  purpose  of  fhn 
filing  is  to  change  CNCTs  talce-or^ay 
pass-through  proviaons  to  reflect 
modifications  and  additions  to  Order 
No.  500  buyout  and  buydown  ooSts  tkat 
have  been  made  recently  by  GNCs 
pipeline  suppliers. 

CNG  states  that  sopies  of  the  fiiiag 
were  served  upcnGNCs  sales 
customers  as  well  as  iaterested  state 
commissions. 


Any  pwBBaiiesiiiiig  tote  heard  or  to 
protest  ssdd  filing  afanU  file  a  firatest  or 
motion  to  mterveae  with  the  Pederal 
Energy  R^alatory  Comsitssion,  BZS 
North  Capitol  Street.  KSR,  WasMngtan, 
DC  20426,  in  accordance  wiftKnIes  214 
and  211  of  the  CommisBion*a  Uties  c€ 
Practioe  and  Prooedere  UOFR  f  3BS.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  befone  Aaga^  19, 
1989.  I^Blests  wiM  becoDsideved  by  the 
Commission  in  deteminng  the 
appropriate  action  to  be  tricen  bat  will 
not  serve  to  nuke  protettaats  parties  to 
the  proceeding.  Any  peisaa  vriAittg  to 
boGOBie  a  oartv  auist  file  a  aAotioo  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  OomimsBion  and  are  availeMe 
for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-«W51  Piled  B-»-«9;  «:45  am] 
BILUIIQCODE  17T7-01-4I 


[Docket  Ma  TQ8K3-46-a02i 

Kentucky  West  Ylrgtads  Gas  Co^ 
CompUaooo  FlOng 

August  3, 1989. 

Take  notice  that  on  July  8. 1989. 
Kentucky  ^est  Virgixus  Gas  Con\pany 
(Kentucky  West)  filed  Substitute 
Fourteen^  Revised  Sheet  No.  41  to  its 
FERC  Gas  Tariff.  Secoivl  Revised 
Volume  No.  1,  to  be  effective  August  1, 
1989. 

Kentucky  West  states  that  this  liUng 
is  m  oompliafiDe  with  the  ComiaisBion's 
Letter  Order  issued  |Hie  21, 1989. 

Any  penon  desiriag  to  pnotert  ssid 
fHa^  shoidd  file  a  protest  ividi  tke 
Federal  Enei^  JSe8<datDry  GGmmission, 
•25  North  Capitol  Street,  NE.. 
Waslnngton.  DC  20426,  in  aooordance 
with  Rale«  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Prooedtve  {IB  CFR  9K.tU,  9B5.Z11 
(1986)1.  All  «u6h  protests  shonld  be  f^d 
on  or  befisre  AwpiSt  19. 1969.  Protests 
wUi  be  considered  fay  tke  Commission  in 
detennining  the  appropriate  acttoa  to  be 
taken,  but  wiB  not  serve  to  make 
protestants  parties  to  Ae  proceeding. 
Persons  that  are  riready  parties  to  ftis 
proceeding  need  not  file  a  motion  to 
intervene  in  fliis  mutter.  Copies  of  oris 
filing  are  on  ffle  witfi  tlie  Comnnssion 
and  are  available  for  piibfic  inspection. 
Linwood  A.  Watson,  Jr^ 
Actiag^aiebuj. 

[FS  Oo&  aS-lB85Z  Filed  »i»4Q;«!«5aaij 
.tn7^9na 
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[Dockat  No.  TQ89-4-53-000] 

K  N  Energy,  Inc^  Proposed  Changes  In 
FERC  Gas  Tariff 

August  3, 1989. 

Take  notice  that  K  N  Energy.  Inc.  ("K 
N")  on  July  31, 1989  tendered  for  filing  a 
quarterly  PGA  proposing  changes  in  its 
FERC  Gas  Tariff  to  adjust  the  rates 
charged  to  its  jurisdictional  customers 
pursuant  to  the  Purchased  Gas 
Adjustment  provision  (section  19)  of  the 
General  Terms  and  Conditions  of  K  N's 
FERC  Gas  Tariff,  Original  Volume  No. 
1-B  to  reflect  changes  in  the  Current 
Adjustment.  The  proposed  changes 
would  increase  the  commodity  rate 
under  each  of  K  N  Energy's 
jurisdictional  rate  schedules,  exclusive 
of  IOR-1  and  IOR-2,  by  1.92<  per  Mcf. 
Rates  under  Rate  Schedules  IOR-1  and 
IOR-2  are  proposed  to  increase  by  0.720 
per  Mcf  and  0.440  per  Mcf,  respectively. 
K  N  has  also  revised  the  rates  of  its 
various  rate  schedules  to  reflect  a 
decrease  in  Dl  and  D2  demand  costs  as 
set  forth  in  K  N's  transmittal  letter  and 
tariff  sheets.  K  N  states  that  the  filing 
reflects  revision  to  its  base  tariff  rates  to 
reflect  projected  weighted  average  gas 
costs  for  the  quarter  ending  November 
30. 1989.  The  proposed  effective  date  for 
the  rate  changes  in  September  1, 1989. 

K  N  states  that  copies  of  the  filing 
were  served  upon  K  N's  jurisdictional 
customers,  and  interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  August  10, 
1989  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  a  petition  to  intervene  or  a  protest 
in  accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  to  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson.  Ir^ 
Acting  Secretary. 

(FR  Doc.  8&-18653  Filed  8-6-89;  8:45  am] 

BNJJNQ  COOS  trir-oi-e 


[Dockst  Na  TQ89-3-26-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Changes  In  Rates 

August  3. 1989. 

Take  notice  that  on  August  1, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of -its  FERC  gas  Tariff,  Third 
Revised  Volume  No.  1  (Tariff)  the  below 
listed  tariff  sheets  to  be  effective 
September  1, 1989. 

Eightieth  Revised  Sheet  No.  5 
Forty-fifth  revised  Sheet  No.  5A 
Twenty-fifth  Revised  Sheet  No.  5B 
Twenty-sixth  Revised  Sheet  No.  5C 

Natural  states  the  purpose  of  the 
instant  filing  is  to  implement  Natural's 
quarterly  PGA  unit  rate  adjustment 
calculated  pursuant  to  section  18  of  the 
General  Terms  and  Conditions  of 
Natural's  Tariff. 

The  overall  effect  of  the  quarterly 
adjustment  when  compared  to  Natural's 
quarterly  PGA  filing  in  Docket  No. 
TQ89-2-26-000  effective  June  1. 1989,  is 
an  increase  in  the  DMQ-1  commodity 
charge  of  45.810,  and  decreases  in  the 
DMQ-1  demand  and  entitlement 
demand  and  entitlement  charges  of  $.04 
and  $.0026,  respectively.  Appropriate 
adjustments  have  been  made  with 
respect  to  Natural's  other  rate 
schedules. 

Natural  states  that  a  copy  of  the  filing 
is  being  mailed  to  Natural's 
jurisdictional  sales  customers  and 
mterested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filmg  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  SS  385.214 
and  385.211.  All  such  motions  or  protests 
must  be  filed  on  or  before  August  10, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  te^en,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishng  to 
become  a  party  must  ille  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doa  89-18654  Filed  8-9-89;  a-45  am] 
BIUJNQ  CODE  trir-oi-M 

[Dockst  No.  TQ89-3-5S-000] 
Questar  Pipeline  Co^  Rate  Change 

August  3, 1989. 

Take  notice  that  on  July  31, 1980, 
Questar  Pipeline  Company  tendered  for 


filing  and  acceptance  Twenty-thhrd 
Revised  Sheet  No.  12  to  its  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1,  to  be 
effective  September  1, 1989. 

Questar  Kpeline  states  that  the 
purpose  of  this  filing  is  to  adjust  the 
purchased  gas  costs  under  its  sale-for- 
resale  Rate  Schedule  CD-I  effective 
September  1, 1989. 

Questar  Pipeline  further  states  that 
Twenty-third  Revised  Sheet  No.  12 
shows  a  commodity  base  cost  of 
purchased  gas  as  adjusted  of  $2.23257/ 
Dth  which  is  $0.15144  lower  than  the 
currently  effective  rate  of  $2.38401/Dth. 
The  demand  base  cost  of  purchased  gas 
as  adjusted  is  decreased  by  $.00059yMcf 
from  $0.00767/Mcf  to  $0.00708/Mcf. 

Questar  Pipeline  states  that  it  has 
provided  a  copy  of  the  filing  to  its  sales 
customer  and  state  public  service 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  protests  should  be 
filed  on  or  before  August  10, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  ti^en,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  89-18655  Filed  8-9-89;  8:45  am] 
SHJJNQ  coos  t717-01-H 

[Docket  Na  RP89-130-005] 

Transwestem  Pipeline  Co; 
Compliance  niing 

August  3, 1989. 

Take  notice  that  Transwestem 
Pipeline  Company  (Transwestem)  on 
July  31, 1989  tendered  for  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheet: 

Effective  April  1, 1989 
First  Substitute  2nd  Revised  Sheet  No. 
87 

Reason  for  Filing 

Transwestem  states  that  this  tariff 
sheet  is  filed  to  comply  with  the 
Commission's  order  issued  July  14, 1989 
in  Docket  Nos.  RP8&-130-003  and  RP89- 
130-004  (Order).  The  Order  directed 
Transwestem  to  eliminate  certoin  tariff 


languife  froH  Sfaeot  No.  87  of 
TraMwaHam'c  FEKC  Gm  Ite^ 
Saoond  RcviMd  V^HH  Na  L 
Therefore.  TTwaamnkBrn  Jna  revised 
Sheet  No.  17  loeliBnate  the  \miS 
language  M  otttUoed  ia  iie  Ovder. 

Timatwcttam  ne^weito  that  the 
CommiMJon  yaat  any  end  all  wahrera 
of  its  rules,  regulations  aad  orders  as 
may  be  oeoeasaiy  so  as  Is  pemit  the 
above  listed  tariff  sheet  to  beoonw 
effective  April  1.  UBB  as  approved  in  the 
Order. 

Transwestem  filed  Cor  rriieariiv  of 
the  CoBiBiissioB's  Onier  issoed  OB  >^iril 
2a  IWO  (Docket  Nos.  RP8e-UO-000.001 
aad  8PB8-lM-00ia05),  which  requmd 
Transwestera.  in  part,  toehflsinate  the 
"or  adfflinigtnitive  proceediiigs" 
reference  ia  its  Litigation  Exception 
Clause.  Tlierefore,  in  the  event 
Transwestem  prevails  in  its  request  for 
rehearing  of  the  Commission's 
requirement  that  Transwestem  remove 
the  "or  administrative  proceediqgs" 
reference,  or  if  Transwestem  prevails  in 
its  request  for  rehearing,  whit^  it 
contemplates  filing,  ol  the  CoBimission's 
July  14  1989  Onler  in  Docket  Nos.  RP89- 
13(KX)3  and  RP89-13(MXM,  then 
Transwestem  reserves  its  right  to  refile 
and  implement  tariff  sheets  accordingly. 

Any  person  desirii)g  to  protest  saicf 
filing  should  file  a  protest  with  die 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20428,  in  accordance 
with  rules  211  and  214  of  Ae 
Commission  Rules  of  Practice  and 
Procedure.  AH  such  protests  should  be 
filed  on  or  before  August  10, 1989. 
Protests  will  be  considered  by  flie 
Commission  in  determining  4ie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  paities  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  praoeeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  fih^g  are  on  file  with  fhs 
Commission  and  are  available  fbr  piAHc 
inspection. 
LinwoodA.Watna,Jc.. 
AcUtigSeaBtarf:, 
[FR  Ooc  W-iaase  Had  »««;  MS  «b] 
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Eighth  Revised  Sheet  No.  4.1 
Eighth  Revised  Sheet  Na  4-G 


(Dock*!  No.  TA90-1-imn«] 

Unttad  Qas  Pip*  Una  Co^  Filing  of 
Ravisad  Tariff  ShMta 

Augiat  3,188s.  . 

Take  Notice  that  oa  July  St  1988. 
Uaited  Gas  Hpe  line  Compat^  (IMted) 
teadend  far  filim  the  foUowiiQ  toiff 
sheets: 


IValvet 

Eighty-Ninth  Revised  Sheet  No.  4 


The  proposed  effective  date  of  Ae 
above  referenced  tariff  sheets  In  tlus 
docket  is  October  1 1988.  The  above 
referenced  tariff  sheets  are  being  filed 
ponoant  to  i  154.310  of  the 
Commisskm's  regulatians  to  reflect 
changes  in  United's  purchased  gas  cost 
adjustment  as  provkled  in  section  19  of 
United's  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1. 

United  states  that  it  has  filed  tariff 
sheets  to  reflect  a  U^t  per  Mcf  overall 
net  decrease  in  gas  commodity  costs. 
This  overall  net  decrease  includes  an 
increase  of  6.32*  per  Mcf  in  United's 
Current  Adjustment,  and  a  decrease  in 
the  Annual  Surchaije  of  8.17f  per  Mcf. 
The  surcharge  to  ba  effective  on  October 
1, 1989,  and  remaining  in  effect  through 
September  30. 1990.  is  4.47f  per  Mcf. 
This  reflects  the  projected  recoveiy  of 
approximately  $1.1  million  in  Additional 
Deferred  Costs  in  accordance  with 
United's  settlement  in  Docket  Nos. 
TA87-1-11-000.  et  ai.  and  TA87-2-11- 
000  etal.  I 

United  also  states  that  it  will  continue 
to  suspend  its  right  to  coliect  an  im  per 
Mcf  Settlement  Surcharge  f(n-  the  same 
reasons  given  in  Docket  No.  TQ89-3-11- 
000;  diat  it  will  forever  fmego  the 
recovery  of  approxisnately  $9.4  million 
of  its  current  defeirtd  gas  cost  balance 
pursuant  to  its  PGA  SetHement;  and  Aat 
it  will  reflect  a  9f  par  Mcf  increase  in 
the  demand  component  of  its  Current 
Adjustment  attributable  to  the 
jurisdictional  portion  of  costs  alloooable 
to  United  pursuant  to  the  Commission's 
order  issued  in  Sea  Robin  PipBline 
Company,  Docket  No.  TA89-1-C-000. 48 
FERC  1181,152  (19891. 

United  states  that  the  revised  tariff 
sheets  and  suppofti«g  data  are  being 
mailfid  to  its  jurisdictional  sales 
customers  and  to  interested  state 
conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Motion  to 
Intervene  or  Protest -with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  such  aocordanoe  with 
S9  385.214  and  385.211  of  the 
Commission's  regulations.  AH  such 
petitions  or  protests  ahoald  be  filed  on 
or  before  August  9. 1969. 

Protests  will  be  considered  by  the 
Commission  in  detetmining  the 
appropriate  action  ta  be  taken,  but  wifl 
not  serve  to  make  ptotestants  parties  to 
the  proceedings.  Any  person  wishing  to 


become  a  party  must  f3e  a  Motion  to 
Intervene.  Copies  of  this  fiiiqg  are  on  fife 
with  the  Commission  and  are  availabfe 
for  public  inspection. 


Unwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  B9-1BB57  Filed  8<e-B8;  «4S  am] 

BtaiNQ  CODE  S717-01-SI 


[Ooekat  Na  71189-^2-43-000] 

WniiMM  Natural  Gat  Co.;  Proposed 
Changaa  Jn  FERC  Gas  Tariff 

August  3, 1S89. 

Take  notice  that  Williams  Natural 
Gas  Company  (WNG]  on  July  31, 1989 
tendered  for  filing  the  Sallowing  tariff 
sheets  to  Its  FERC  Gas  Tariff,  Original 
Volume  No.  1: 

First  Revised  Sheet  Nos.  eB-6D 

The  proposed  effective  date  of  these 
tariff  sheets  is  August  1, 1989. 

WNG  made  a  filing  on  December  1. 
1988,  as  amended  lanuary  30. 1989.  to 
place  tariff  sheets  into  effect  to  establish 
procedures  pursuant  to  Order  No.  500 
through  which  WNG  will  recover  from 
its  customers  the  take-or-pay  and 
contract  reformation  fixed  chai^ges  and 
commodity  surcharges  which  WNG's 
pipeline  suppliers  hfll  to  WNG  under 
S  2.104  of  the  Commisskm's  General 
Policy  and  Interpretations.  The  instant 
filing  is  being  made  to  track  additional 
costs  to  be  billed  tn  WNG  by  its  pipeline 
suppliers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shouU  file  a  motion  to 
intervene  or  a  protest  writh  the  Federal 
Energy  Regulatory  Conanissiao,  825 
North  Capitis  Street.  NE..  Washington. 
DC  20428.  in  aooordance  with  S  385.211 
and  385.214  of  the  Comaiisskin's  Rules 
of  Practice  and  Piocediae  (18  CFR 
385.211, 365.214).  All  such  motions  or 
protests  shoald  be  filed  ^on  or  before 
Au^ist  la  198a  Protests  will  be 
considered  by  the  Comaiission  in 
detemuning  the  appropriate  action  to  be 
taken,  but  will  not  servs  to  make 
protestants  parties  to  the  proceediogs. 
Any  person  wishing  to  kecorae  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  fife  svith  the 
Commission  and  are  availabfe  fbr  public 
inspection. 

linwood  A.  Watson.  Jr, 

Acting  Secretary.  ' 

[FR  Doa  88-18658  FUed  8^8-«9;  8:45  am] 
SNJJNO  coos  S717-eiHi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[QsnarsI  Docket  Na  87-25;  FCC  M-«40] 

Compulsory  Copyrlfiht  Ueonss  fbr 
Cable  natrananUsaluii 

agency:  Federal  Communications 

Conunission. 

action:  Notice;  report. 


^^criRegrtBf  /  Vol  54.  No.  153  /  Thursday.  Augnat  10.  MW  /  Notfcee 


summary:  This  report  analyzes  the 
compulsory  license  for  cable 
retransmission  of  television  broadcast 
signals  in  light  of  the  substantial 
changes  in  the  cable  programming  and 
delivery  industries  that  have  occurred 
since  the  compulsory  license  was 
established  in  1976.  Drawing  on  its 
communications  policy  expertise,  and 
guided  by  its  longstanding  policy  goal  of 
encouraging  the  provision  of  a  rich  and 
diverse  menu  of  video  programming  to 
the  American  public  the  Commission 
concludes  that  the  public  interest  would 
be  served  by  the  elimination  of  the 
compulsory  license.  The  report  therefore 
recommends  that  Congress  abolish  the 
compulsory  license  for  retransmission  of 
distant  and  local  television  broadcast 
signals. 

FOR  RfRTHER  INFORMATION  CONTACT! 

Jonathan  D.  Levy.  Office  of  Piaas  and 
Policy:  (202)  663-594a 

SUPPUMCNTARY  NIF0RMAT10N:  This  iS  a 

sumary  of  the  Commission's  Report  in 
General  Docket  87-25,  FCC  68-340, 
Adopted  October  27, 1988  and  Released 
August  3, 1989. 

"The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hoars  in 
the  FCC  Dockets  %anch  (Room  230), 
1919  M  Street  NW..  Washington.  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800. 2100  M  Street  NW..  Soite 
140.  WashingtMi  DC  20037. 

Summary  of  Report 

This  report  evahmtes  the  compulsory 
license  for  cable  retransmission  of 
television  broadcast  signals  and 
concludes  that  the  public  interest  would 
be  served  by  its  repeal.  The  cable 
compulsory  license  was  granted  by 
Congress  in  die  Copyri^t  Act  of  1976. 
effective  in  1978b  The  Commission's 
report  recooamends  that  Congress 
eliminate  the  compolsay  licenses  for 
both  distant  and  local  television  signals 
and  replace  it  with  full  copyright 
liability. 

The  recommendation  to  repeal  the 


compulsory  license  is  based  on  two 
conclusions.  First,  under  full  copyright 
liability,  consumers  wifl  benefit  from  a 
menu  of  prc^amming.  including  new 
programming,  that  more  closely  matches 
their  preferences  and  tlwt  is  delivered 
by  a  more  efficiently  utilised  group  of 
delivery  systems.  Second,  under  full 
liability,  mechanisms  will  be  avaifeble. 
with  moderate  transactions  costs,  to 
license  programming  to  cable  operators. 

The  legislative  history  of  the 
Copyright  Act  of  1976  suggests  that  the 
primary  reason  for  the  choice  of  the 
compulsory  license  was  Congress' 
jud^ent  ^at  the  transactions  costs 
(costs  of  negotiating  Hcenses  for  cabfe 
retransmission]  would  be  unacceptably 
high  under  full  copyright'liability.  Some 
observers  suggest  that  Congress  was 
also  concerned  that  broadcasters  might 
withhold  their  programming  fi'om  cable, 
thus  depriving  cable  subscribers  of 
access  to  broadcast  signals  that  they 
were  uanble  to  receive  over  the  air. 

Under  the  hcensing  mechanism  set  up 
by  the  1976  Act  the  Commission  defines 
which  signals  may  be  obtained  under 
the  compulsory  Hcense  and  die 
Copyright  Royalty  Tribunal  (a  federal 
agency  set  up  by  the  Act)  administers 
the  statutory  royalty  rates,  adjusting 
them  in  response  to  inflation  and  in  the 
event  of  changes  in  certain  FCC  rules. 
While  the  Tribunal  tries  to  stimulate 
market  results  in  its  distributions,  this  is 
an  impossible  goal  for  an  administrative 
agency.  Moreover,  the  Tribunal  is 
constrained  by  the  statute  in  the 
adjustments  that  it  can  make. 

Ten  years  of  experience  with  signal 
distribution  pursuant  to  this  pro-am 
suggests  that  the  resulting  divergence 
between  compulsory  license  rates  and 
maricet  rates  diminishes  consumer 
welfare.  Market  rates,  which  are  free  to 
vary  over  time  and  across  programs 
based  on  varying  consumer  preferences, 
provide  an  important  flow  of 
information  regarding  those  preferences 
and  furnish  incentives  to  program 
producers  to  match  their  ou^mt  closely 
to  consumer  demands.  The  compulsory 
license  impedes  this  flow,  to  the 
detriment  of  die  public  interest  in 
diverse  and  popular  programming. 
Moreover,  by  providing  a  program 
acquisition  advantage  to  one  medium — 
cable — ^the  compulsory  license  reduces 
the  efficiency  of  the  program 
distribution  mechanism.  This  too 
reduces  the  welfare  of  consumers,  whom 
the  distribution  system  is  designed  to 
serve. 

Under  full  copyright  liability,  a  variety 
of  mechanisms  may  develc^by  which 
cable  operators  could  obtain  the  rights 


to  retransmit  broadcast  "gnaif  la  the 
most  likely  scenario,  individual 
broadcast  stations  would  act  as 
"retransraiesioo  ri^ts  padcagers." 
analogous  in  some  respects  to  cable  or 
broadcast  networks.  Some  stations 
would  acquire  national  cable 
retransmission  ri^ts;  these  woold  most 
likely  be  independent  tefevisioa 
stations.  At  the  local  (or  regional)  level, 
both  independent  stations  and  affiUates 
could  act  as  retransmission  rights 
packagers,  acquiring  cable 
retrainsmission  rights  for  their  local  or 
regional  service  areas.  In  either  case,  the 
broadcast  station  would  then  raarlcet  the 
retransmis5i(Hi  rights  that  it  had 
acquired  to  a  fftuxp  of  cable  systems, 
wich  would  be  uialogoas  to  "affiliates." 

The  proliferation  of  fuD  copyright 
satelhte-delivered  cable  networks  since 
1976,  and  the  steps  currently  being  taken 
by  a  few  snperstations  to  acquire 
national  rights  to  dieir  programming 
strongly  suggest  that  this  mechanism  is 
workable.  Furthermore,  the  multitude  of 
cable  networks  and,  at  the  local  fevel, 
the  strongly  expressed  desire  of 
broadcasters  for  cable  carriage,  indicate 
that  today  cabfe  systems  are  unlikely  to 
be  foreclosed  from  access  to  broadcast 
programming. 

With  respect  to  transactions  costs, 
structoral  changes  in  the  cable  industry 
over  the  past  12  years  have  reduced 
their  harden  on  a  per  subscriber  basis. 
Moreover,  experience  lias  shown  that 
the  transactions  costs  of  the  compulsory 
license  system  are  significant 

In  evaluating  the  compuIscMy  license, 
the  report  compares  the  efficiency  of 
program  prodpctioa  and  distribotioa 
with  and  without  that  license  in  force. 
This  is  an  inherently  difficult  task,  since 
it  involves  analyns  of  a  hypothetical 
situation,  but  it  is  the  relevant 
comparison  for  public  policy  purposes. 
In  and  of  themselves,  the  heahh  and 
profitabihty  of  die  broadcast  cable,  or 
program  production  industries  are  not  of 
dedsional  significance.  While  the 
recommendation  to  eliminate  the 
compulsory  hcense  for  distant  signaU  in 
unconditionial,  the  local  signed 
recommendatioa  would  have  to  be 
reconsidered  in  the  event  that  new  most 
carry  rules  are  imposed. 

Federal  Communications  ComnieaioD. 

Donna  R.  Searcy,  ;^ 

Secretary. 

[FR  Doc  89-18706  FUed  8-4-89;  8:45  am] 
esnt-M-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminictratlon 

(Docket  No.  t9C-0304] 

Davie  and  Qedq  niing  of  Color 
Additive  Petition 

AQINCV:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Davis  ft  Geek  has  filed  a  petition 
proposing  that  the  color  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  [phthalocyaninato 
(2-)]copper  to  color  a  nonabsorbable 
monofilament  suture  composed  of 
polybutylene  terephthalate  for  general 
and  ophthalmic  surgery. 

PON  RlftTHEn  INFOfWATION  CONTACT: 

Sandra  L  Vamer,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-335], 
Food  and  Drug  Administration.  200  C  St. 
SW.,  Washington.  DC  20204.  202^7^ 
5690. 

suwLiMCNTAiiv  INFORMATION:  Under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  706(d)(1).  74  StaL  402-403  (21 
U.S.C.  376(d)(1))).  notice  is  given  that  a 
petition  (CAP  8C0213)  has  been  filed  by 
Davis  ft  Geek,  1  Casper  St.  Danbury,  CT 
06810.  proposing  that  S  74.3045 
[Phthalocyaninato(2-)]copper  (21  CFR 
74.3045)  of  the  color  additive  regulations 
be  amended  to  provide  for  Uie  safe  use 
of  [phthalocyaninato(2-)]copper  to  color 
a  nonabsorbable  monofilament  suture 
composed  of  polybutylene  terephthalate 
for  general  and  ophthalmic  surgery. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availabiUty  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubUshed  with  the  regulations  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated  August  2, 1988. 

FndR.  Shank. 

Acting  Director,  Centerfor  Pood  Safety  and 
Applied  Nutrition. 

[FR  Doc  BB-18645  Filed  8-0-89;  a-4S  am] 


National  Inetitutee  of  Heetth 

Divleion  of  Reeearch  Reaourcee; 
Meetinge  of  the  Subeommitteea  of  the 
Animal  Reeourcea  Review  Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  meetings  of  the 
Subcommittees  of  the  Animal  Resources 
Review  Committee,  Division  of  Research 
Resources,  National  Institutes  of  Health. 

These  meetings  will  be  open  to  the 
public  as  listed  below  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Animal  Resources  Program  and  the 
selection  of  future  meeting  dates. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c](4)  and  522b(c}[6], 
Title  5.  U.S.C.  and  sec  10(d)  of  Pub.  L. 
92-463,  the  meetings  will  be  closed  to 
the  public  as  listed  below  for  the  review, 
discussions  and  evaluation  of  individual 
grant  applications  submitted  to  the 
Animal  Resource  Program.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  appUcationS,  the  disclosure  oPwhich 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Name  of  Subcommitiee:  Subcommittee 

on  Primate  Research  Centers 
Date  of  Meeting:  September  15, 1989 
Place  of  Meeting:  Hotel  El  Rancho,  4120 

Chiles  Road,  Davia,  California  95616 
Open:  10:00  a.m.-AdJDumment 
Closed:  8:00  a.m.-10:00  a.m. 
Name  of  Subcommittee:  Subcommittee 

on  Animal  Resources 
Dates  of  Meeting:  October  23-24. 1989 
Place  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike,  Building 
31,  C  Wing,  Conference  Room  9, 
Bethesda,  MD  20892 
Open:  October  23 — ^1:00  p.m.-3:00  p.m. 
Closed:  October  23—8:00  a.m.-12  noon, 
October  24 — 8:00  a.m.-Adjoumment 
Mr.  Michael  Fluharty,  Public  Affairs 
Specialist,  Division  of  Research 
Resources,  Westwood  Building,  Room 
857,  5333  Westbard  Avenue,  Bethesda, 
Maryland  20892,  (301)  496-5545,  will 
provide  a  summary  of  the  meeting  and  a 
roster  of  the  committee  members  upon 
request. 

Dr.  Arthur  D.  Schaerdel,  Executive 
Secretary  of  the  Animal  Resources 
Review  Committee,  Division  of  Research 
Resources,  National  Institutes  of  Health, 
Westwood  Building.  Room  lOA/18, 
Bethesda,  Maryland  20892,  (301)  496- 
4390.  will  furnish  substantive  program 
information  upon  request 


(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.306,  Laboratory  Animal 
Sciences,  National  Institutes  of  Health) 

Dated:  August  2, 1989. 
Betty  I.  Beveridge. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  69-18680  Filed  8-9-69:  6:45  am] 
BILUNO  COOE  4140-01-M 


National  Inatitute  of  Deatal  Reeearch; 
Meeting  of  National  Advlaory  Dental 
Research  Council  i 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Advisory  Dent^  Research 
Council,  National  Institute  of  Dental 
Research,  to  be  held  September  25-26, 
1989,  Conference  Room  ID,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  from  9  a.m.  to  recess  on 
September  25  for  general  discussion  and 
program  presentations.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L 
92-463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  September  26 
from  9  a.m.  to  adjoummant  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  audi  as  patentable 
material,  and  personal  information    . 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Preston  A.  Littleton,  Executive 
Secretary,  National  Advisory  Dental 
Research  Council,  and  Deputy  Director, 
National  Institute  of  Dental  Research, 
National  Institutes  of  Health,  Building 
31,  Room  2039,  Betheda,  Maryland 
20892,  (telephone  301-496-9469]  will 
furnish  a  roster  of  committee  members, 
a  summary  of  the  meeting,  and  other 
information  pertaining  to  the  meeting. 

(Catalog  of  Federal  Domesfic  Assistance 
Program  Nos.  13.121— Diseases  of  the  Teeth 
and  Support  Tissues;  Caries  and  Restorative 
Materials:  Periodontal  and  Soft  Tissue 
Diseases;  13.122 — Disorders  of  Structure, 
Function,  and  Behavior:  Crsniofacial 
Anomalies,  Pain  Control,  and  Behavioral 
Studies;  13.845 — ^Dental  Research  Institutes; 
National  Institutes  of  Healfli.) 

Dated:  August  2, 1988 
Betty  ].  Beveridge, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  8&-18681  Filed  8-»-89;  8:45  am] 
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Dhrlslon  of  Research  Reeources; 
Meeting  of  the  National  Advlaory 
Reeearch  Reaourcee  CouncN 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  Division  of  Research 
Resources  (DRR),  on  September  21-22, 
1989,  at  the  National  Institutes  of 
Health,  Conference  Room  10,  Building 
31C,  9000  Rockville  Pike,  Bethesda, 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  September  21,  from  9  a.m.  until 
recess  and  from  8:30  a.m.  until 
approximately  11  a.m.  on  September  22, 
during  which  time  there  will  be 
discussions  on  administrative  matters 
such  as  previous  meeting  minutes:  the 
Report  of  the  Acting  Director,  DRR;  and 
review  of  budget  and  legislative 
updates.  Attendance  by  the  public  will 
be  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.  Code  and  sec.  10(d)  of  Pub. 
L.  92-463,  the  meeting  will  be  closed  to 
the  public  on  September  22  bom 
approximately  11  a.m.  until  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  appUcations,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  Michael  Fluharty,  Public  Affairs 
Specialist  DRR,  Westwood  Building, 
Room  857,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892, 301/496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Council 
members  upon  request.  Dr.  James  F. 
O'Donnell,  Deputy  Director,  DRR, 
Westwood  Building,  Room  8A16, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20692,  301/496-6023,  will 
furnish  substantive  program  utformation 
upon  request  and  will  receive  any 
comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.308,  Laboratory  Animal 
Sciences  and  Primate  Research;  13.333, 
Clinical  Research;  13.337,  Biomedical 
Research  Support;  13.371,  Biomedical 
Research  Technology:  13.375,  Minority 
Biomedical  Research  Support  13.388 
Research  Centers  in  Minority  Institutions, 
National  Institutes  of  Health.) 


Dated:  August  2, 1988. 
Batty  J.  Beveridge. 

Committee  Management  Officer.  NIH. 
[FR  Doc.  89-18682  Filed  8-8-89;  8:45  am] 
muMO  cooe  4140-oi-m 


DEPARTMENT  OF  THE  INTERIOR 

Fleh  and  Wildlife  Service 

Aveilabiiity  of  Draft  Recovery  Plana  for 
Three  Texae  Planta  for  Review  and 
Comment 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availabiUty  and  public 

comment  period. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Servicej  announces  the 
availability  for  pubUc  review  of  the  draft 
recovery  plans  for  Hymenoxys  texana 
(Texas  bitterweed),  Coryphantha 
ramilhsa  (bunched  cory  cactus),  and 
Neolloydia  mariposensia  (Lloyd's 
mariposa  cactus).  The  two  cactus 
species  occur  in  west  Texas  and 
probably  in  suitable  habitat  in  northern 
Mexico,  and  Hymenoxys  texana  occurs 
in  southeastern  Texas.  The  Service 
solicits  review  and  comment  from  the 
public  on  these  draft  plans. 

DATE:  Comments  on  the  draft  recovery 
plans  muct  bo  received  on  or  before 
September  11, 1989  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Written  comments  and 
materials  regarding  these  plans  should 
be  addressed  to  the  Field  Supervisor. 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  c/o  CCSU,  Campus 
Box  338,  6300  Ocean  Drive,  Corpus 
Christi.  Texas  78412  (512/888-3346  or 
FTS  529-3346).  The  plan  is  available  for 
pubUc  inspection,  by  appointment 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT 

Phihp  Clayton.  Botanist,  or  Roy  Perez. 
Field  Supervisor,  Corpus  Christi 
Ecological  Services  Field  Office  (see 
ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 


considered  necessary  for  conservati(ni 
of  the  species,  criteria  for  recognizing 
the  recovery  levels  for  downlisting  or 
delisting  them,  and  initial  estimates  of 
times  and  costs  to  implement  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan. 

The  species  being  considered  in  these 
recovery  plans  are  Hymenoxys  texana, 
Coryphantha  ramilloaa.  and  Neolloydia 
mariposensia.  The  area  of  emphasis  for 
recovery  actions  of  the  cactus  species  is 
west  Texas  (Brewster  and  Terrell 
Counties)  and  for  Hymenoxys  texana  is 
southeast  Texas  (Fort  Bend  and  Harris 
Counties).  Habitat  protection,  land 
acquisition,  and  development  of 
propagation  techniques  are  major 
objectives  of  these  recovery  plans. 

Public  Comments  Solicited 

The  Service  sohcits  written  comments 
on  the  recovery  plans  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plcm. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act  16 
U.S.C.  1533  (f). 

Dated:  August  3, 1989. 
Conrad  A.  F^atland, 
A  cting  Regional  Director. 
[FR  Doc.  89-18688  Filed  8-«-89;  8:45  am] 

MLUNQ  cooe  4S10-S6-M 


Geological  Survey 

CollatMration  Between  Geological 
Survey  and  Newmont  Exploration, 
Umlted 

agency:  U.S.  Geological  Survey. 
Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  that  a 
collaborative  effort  between  the  U.S. 
Geological  Survey  and  Newmont 
Exploration  Limited  has  been  granted  to 
provide  personnel  and  chemical 
analyses  of  core  from  two  holes  drilled 
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in  uw  ShoBnone  Range  in  notlliKxntral 
Nflfvada. 

DATta:  This  action  is  effective  as  of  Joiy 
14, 1969)  for  a  doration  of  6  months. 
ADomssBS:  Copies  of  the  Memorandum 
of  Agreement  are  available  for 
inspection  upon  request  at  the  following 
locatian:  U.S.  Geological  Survey,  Brandb 
of  Western  Mineral  Resources,  345 
Kfiddlefleld  Road,  Menlo  Parte 
California  94025. 
TOR  RMTMBI IMFORMATION  OONTACR 

Dr.  Chester  Wrucke  of  the  U.S. 
Geologii»l  Survey.  Branch  of  'Western 
Mineral  Resources,  at  the  address  given 
above:  telephone  415/329-5413.  [FTS) 
459-5413. 


Chief  GeoJaguL 

[FR  Do&  89-18021  Filed  8-e-«9;  8:45  unj 


Of 
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AQCNCV:  Bureau  Of  lAnd  Management 
Interior. 

ACnON:  Termination  of  recreation  and 
public  purposes  classification. 

tUMMARV:  This  action  terminates  a 
Recreation  and  Piralic  Purposes 
Classification  in  its  entirety  which 
uassiiied  puUic  land  for  disposition 
pursuant  to  the  Recreation  and  Public 
Purposes  Act  of  June  14. 1928,  as 
amended.  The  land  was  classified  as  a 
result  of  an  application  filed  under  the 
Act  cited  above.  Hie  api^cation  was 
subsequently  withdrawn  and  die 
classification  is  moot  The  classification 
segregated  the  public  lands  from  all 
fonns  of  appropriation  lUMler  the  public 
land  laws,  hicluding  location  under  the 
United  States  mining  laws,  but  not 
leasing  under  the  mineral  leasing  laws. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Sebnan,  BL.M  Pabn  Springs-South 
Coast  Resource  Area  Office,  400  South 
Farrell  Drive,  Suite  B205,  Pahn  Springs, 
California  92282. 

1.  By  virtue  of  die  sothority  vested  in 
the  Secretary  of  the  Interior  by  section  7 
of  the  Act  of  June  28, 1934. 48  SUt  1272. 
as  amended,  the  Recreation  and  Public 
Purposes  Classification  is  hereby 
terminated  in  its  entirety  from  the 
following  land: 

San  BanardiM  MayUa 

T.  8  S..  R.  3  W.. 

.15.NWt4NW^ 


2.  At  10  a.m.  on  September  12, 1989, 
the  land  in  paragrapli  1  will  be  opened 
to  operation  of  the  pobHc  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  tbs  reqoirenients  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
September  12. 1989  skall  be  considered 
as  simultaneously  filed  at  that  time. 
lliose  received  thereKfier  shall  be 
considered  in  the  onfer  of  filing. 

3.  At  10  a.m.  on  September  12, 1989, 
the  land  described  in  paragraph  1  will 
be  opened  to  location  and  entry  under 
the  United  States  mining  laws. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the  general 
mining  lawi  prior  to  the  date  and  time  of 
restoration  is  unautfaonzed.  Any  such 
attempted  afqiropriation,  induding 
attempted  adverse  possesskn  under  30 
U.S.C.  38,  shall  vest  80  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  ore  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Date:  August  20, 198a 
Ed  Hastey,  I 

State  Director. 

[FR  Doc.  86-18862  Filed  8-6^80;  8H5  am] 


The  area  described  contains  40  acres 
in  San  Diego  County. 


[ilT-05(M».441»mei 


EnviranRiental  AntHRient  for  the 
King  Top  WSA  MneOaim;  CommeM 
Period 

agency:  Bureau  of  Uind  Management, 
Interior.  j 

action:  Notice  of  cocmient  period. 

SUMMAnv:  An  Envirsnmental 
Assessment  (EA)  for  the  King  Top  WSA 
Mine  Claim  Reclamation  in  the  King  Top 
WSA  will  be  available  for  public  review 
August  11, 1989.  For  further  information, 
contact  Dave  Henderson  at  (801)  743- 
6811.  Copies  of  the  BA  will  be  available 
at  the  Warm  Springs  Resource  Area. 
P.O.  Box  778,  Filhnore.  Utah  84631. 

Dated:  ftily  SI.  1989.1 
Lany  R.  Adroyd,         ' 

Associate  District  Manager,  Richfield  District 
Office. 
[FR  Doc.  88-18622  Filaii  8-6-88;  8:45  am] 


[CO-01O-09-<S»-02] 

Craig  OleMct  Oredng  Mvleory  Board 

Meeting 

Time  and  Date:  September  15, 1989.  at 
10:(X)  a.m. 

Place:  Craig  District  Office,  455 
Emerson  Street  Craig,  Colorado  81625. 

Status:  Open  to  public,  interested 
persons  may  make  oral  statements 
between  lOKX)  a.m.  and  11:00  a.m.,  or 
may  file  written  statements. 

Matters  to  be  Considered:  1.  Riparian 
presentation,  2.  Status  report  on  FY'89 
range  improvement  projects,  3.  Area 
reports,  4.  Expenditures  of  GraEing 
Advisory  Board  Funds. 

Contact  Person  for  Mare  laformation: 
John  Denker,  Craig  District  Office,  455 
Emerson  Street,  Graig.  Gblorado  81625- 
1129:  Phone:  (303)  824-8361. 

Dated:  August  3, 1988. 
Jerry  L.]add,  i 

Associate  Dietrici  Manager, 
[FR  Doc.  89-18693  Filed  8-9-89;  8:45  am] 

BILUM  COOE  4S1»<J*-«  I 

[OR-130-09-4830-12;  QP9-301] 

District  Advisory  CouneH  Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  94-579  and  43 
CFR,  Part  1780,  that  a  meeting  of  the 
Spokane  District  Advisory  Council  will 
be  held  on  September  12, 1989.  The 
meeting  will  begin  at  9:30  aum.  in  the 
conference  room  of  the  BLM  Spokane 
District  Office,  East  4217  Main  Avenue. 
Spokane,  Washington. 

The  agenda  of  die  meeting  is  as 
follows: 

1.  Opening  remarks  and  general 

business. 

2.  Spokane  District  Resource 

Managemoit  Plan  (RMP) 
Amendment. 

3.  Yakima  Canyon  Recreation  Plan. 

4.  Iceberg  Point/i»oint  ColviRe  Planning 

Analysis. 

5.  Land  Exchange  Update. 

6.  Accomplishments  for  FY  89. 

7.  Outlook  for  FY  90. 

Any  responsible  person  wishing  to 
make  an  oral  statement  should  notify 
the  District  Manager,  Bureau  of  Land 
Management,  Spokane  District  Office, 
East  4217  Main  Avenue.  Spokane, 
Washington  99202,  or  tdephone  (509) 
353-2570  by  the  close  of  Iwsiness,  4:30 
p.m.,  Friday,  September  8, 1980. 
Depending  on  the  number  of  persons 
wishing  to  make  cnl  stetenients,  a  per 
person  time  Timit  may  be  established  by 
the  District  Manager. 
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A  written  report  of  the  Council 
Meeting  will  be  maintained  at  the  BLM 
Spokane  District  Office  and  will  be 
made  available  for  public  inspection. 

Reproduction  of  the  meeting  report 
will  be  made  available  to  the  public  at 
the  cost  of  duplication. 

The  meeting  is  open  to  the  public  and 
news  media. 

Dated:  August  2, 1989. 
Pearl  E.  Lee, 

Acting  District  Manager. 

[FR  Doc.  89-18694  Filed  8-9-89;  8:45  am] 

BILUKQ  CODE  4310-33-M 

[ID-010-0»-4370-O81 

Initiation  of  Plan  Amendment  for  the 
Boise  District's  Cascade  Resources 
Management  Plan;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  intent  to  inititate  a 
plan  amendment  for  the  Boise  District's 
Cascade  Resource  Management  Plan 
(RMP)  and  prepare  an  environmental 
assessment  (EA)  to  consider  removal  of 
the  4-mile  wild  horse  herd  area 
designation. 

summary:  The  amendment  would 
provide  for  the  protection  of  extensive 
bitterbrush  plantings  and  maintenance 
of  other  projects  established  to 
rehabilitate  a  large  wildlife  area  m  a 
crucial  big-game  winter  range.  It  would 
also  facilitate  the  development  of  a 
grazing  rest-rotation  system  designed  for 
re-establishing  bitterbrush  and 
enhancing  perennial  grasses. 

All  remaining  Cascade  RMP 
objectives  and  management  decisions 
would  remain  the  same  as  shown  in  the 
Record  of  Decision. 

The  geographical  area  to  be 
considered  encompasses  approximately 
18,500  acres  of  public  lands  in  the 
Cascade  Resource  Area  of  the  Boise 
District,  and  the  land  involved  includes 
Dry  Creek,  4-Mile  Area,  and  Willow 
Ridge. 

lihe  main  issue  identified  for  this 
amendment  is  the  impact  the  wild  horse 
herd  would  have  on  the  established 
bitterbrush  plantings  and  proposed 
rotation  grazing  system. 

An  interdisciplinary  team  consisting 
of  range,  wildlife,  watershed,  cultural, 
and  planning  speciaUsts  will  prepare  the 
amendment  and  environmental 
assessment. 

Affected  pubhcs  are  invited  to 
participate  in  the  process.  To  date,  no 
public  meetings  are  scheduled;  however, 
any  public  meetings  which  may  be 
scheduled  will  be  announced  in  the 
local  media. 


PON  niRTMER  information  CONTACT: 

More  detailed  information  can  be 
obtained  by  contacting  Richard  Geier, 
Cascade  Area  Manager  at  Btu^au  of 
Land  Management,  Boise  District  3948 
Development  Avenue,  Boise,  Idaho 
83705  or  at  (208)  334-1582. 

Date:  August  3. 1689. 
Rodger  E.  Sclunitt, 

Associate  District  Manager 

[FR  Doc.  89-18695  Filed  8-9-89;  8:45  am] 

BILUNO  CODE  4310-GG-M 


[CA-940-09-4214-10;  CACA  3620] 

California;  Partial  Termination  of 
Proposed  Withdrawal  and  Reservation 
of  l^nd;  Correction 

In  notice  document  66-23780 
beginning  on  page  37496  in  the  issue  of 
October  22, 1986,  make  the  following 
corrections: 

On  page  37496  in  the  first  colunm,  line 
24  from  the  top  which  reads  "Sec.  11. 
SEy4NEy4.  SEV4SWy4;"  is  hereby 
corrected  to  read  "Sec.  11,  SEy4NEV4, 
SWy4SEy4";  and  line  26  from  the  top 
which  reads  "NEy4Wy4NEy4. 
NVS!SWy4SWy4NEy4,"  is  hereby 
corrected  to  read  "NWy4SWy4NEy4. 

NViswy4Swy4NEy4." 

Date:  August  1, 1989. 

Nancy  J.  Alex, 

Chief  Lands  Section,  Branch  of  Adjudication 
and  Records. 

(FR  Doc.  89-18696  FUed  8-9-89;  8:45  am] 
MUmO  COOE  411»<«0-M 


INTERSTATE  COMMERCE 
COMMISSION 

[I.C.C.  Order  No.  P-101] 

Psssenger  Trsin  Operation 

To:  Wwconsin  Central  Ltd. 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  has  established 
through  passenger  train  service  between 
Chicago,  Illinois  and  Seattle, 
Washington,  Train  Nos.  7  &  8,  the 
Empire  Builder.  These  train  operations 
require  the  use  of  tracks  and  other 
facihties  of  the  Soo  Line  Railroad 
Company  (SL).  A  portion  of  the  SL 
tracks  near  Portage,'  Wisconsin  are 
temporarily  out  of  service  because  of  a 
derailment.  An  alternate  route  is 
available  via  the  Wisconsin  Central  Ltd. 
(WC)  between  DuplainviUe  and  Junction 
City,  Wisconsin. 

It  is  the  opinion  of  the  Commission 
that  such  an  operation  is  necessary  in 
the  interest  of  the  public  and  the 
commerce  of  the  people;  that  notice  and 
public  procedure  are  impracticable  and 


contrary  to  the  public  interest;  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days* 
notice. 

//  is  ordered,  (a)  Pursuant  to  authority 
vested  in  me  by  order  of  the 
Commission  decided  January  13, 1988, 
and  of  the  authority  vested  in  the 
Commission  by  Section  402(c)  of  the 
Rail  Passenger  Service  Act  of  1970  (45 
U.S.C.  562(c)).  Wisconsin  Central  Ltd. 
(WC)  is  directed  to  operate  trains  of  the 
National  Railroad  Passenger 
Corporation  (AMTRAK)  between 
DuplainviUe,  Wisconsin  and  a 
connection  with  Soo  Line  Railroad 
Company  (SL)  at  Junction  City, 
Wisconsin. 

(b)  In  executing  the  provisions  of  this 
order,  the  common  carriers  involved 
shall  proceed  even  if  no  agreements  or 
arrangements  may  now  exist  between 
them  with  reference  to  the 
compensation  terms  and  conditions 
applicable  to  said  operations.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
remains  in  force,  those  which  are 
voluntarily  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Commission  upon 
petition  of  any  or  all  of  said  carriers  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act  and  by  the  Rail 
Passenger  Service  Act  of  1970,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate, 
interstate,  and  foreign  commerce. 

(d)  Effective  date.  This  order  shall 
become  effective  at  4:30  p.m.,  (CDT), 
July  6, 1989. 

(e)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  4:30.  p.m., 
(CDT).  July  7, 1989,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  order  shall  be  served  upon 
Wisconsin  Central  Ltd.,  and  upon  the 
National  Railroad  Passenger 
Corporation  (AMTRAK),  and  a  copy  of 
this  order  shall  be  filed  with  the 
Director.  Office  of  the  Federal  Register. 

Issued  at  Washington,  DC,  July  0, 1989, 
William  ].  Love,  Agent. 

Noreta  R.  McGee, 

Secretary. 

[FR  Doc.  Se-ISK^  Filed  8-6-89;  8:45  am] 
BNXSte  CODE  TOM-eVM 
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Norfolk  and  WMtwn  Railway  Cou— 
AbandOTNiMnt  Exemption— In  Madaon 
and  St  Clair  Countioa,  IHinoia 

Applicant  hes  fited  a  notioe  of 
exemption  under  49  CFR 1152  Subpart 
¥— Exempt  Abandoaments  to  abandon 
its  10.4-uuie  line  of  raibnad  between 
milepoat  A-20^  at  Troy  Junction,  and 
milefKMt  A-90J.  at  OTalkxi,  in  Madison 
and  St  Clair  CoontieB,  IL. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2]  any  oveibesd  traffic 
on  the  Hne  can  bie  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  Hne  (or  a 
State  or  local  govenunent  entity  acting 
on  behalf  of  tuchuser)  regarding 
cetsation  of  service  over  tbe  Ime  either 
is  pending  with  the  Conunission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  fevor  of  the  complainant 
within  die  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  Gling  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  enqik>yee  affected  by 
tbe  abandonment  shall  be  protected 
under  Oregon  Short  Uae  R.  Co. — 
Abandoament—Coehen.  360  LC.C.  91 
(1979).  To  address  whether  thia 
condition  adequately  protects  afEected 
employees,  a  petition  for  partial 
revocation  ouler  49  U&C.  10505(dJ 
must  be  JRied. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  9, 1989  (unless  stayed 
pending  reoonsideratioa).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),>  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  August  21, 
1989.'  Petitions  for  reconsideration  and 


*  A  itay  will  be  routinely  iraaed  by  (he 
Camaiwman  in  Ikoee  prMeedingi  where  an 
informed  deciiiaa  «■  iwiiiwiiMiiiiilel  iaeai 
raiaed  by  a  party  or  by  the  Saotim  of  OMi^Aiid 
EnviraHinent  in  itt  independent  iovestigation) 
cannot  be  aade  prior  to  tiMeffecttre  date  of  the 
neMce  af  exeoqrtian.  5m  firen^tioa  ofOutoif- 
Service  Rail  Lines.  5 1.CC2d  377  (1969).  Any  entity 
ieeUag  a  alay  invaivwg  ^nwrumiiental  concerns  ia 
encouraged  to  file  ita  reqoeat  aa  aooa  as  poaaMa  in 
order  to  permit  this  Commiaaion  to  review  and  act 
on  the  request  before  the  effective  4ale  of  Ilria 
exemption. 

'  See  Exempt  of  Rail  Abandonment— Offen  of 
Finan.  AtsJMl.  4  VCCM  ie«  {1987). 

*  The  Commiaaion  will  accept  a  late-Rled  trail  use 
statement  so  long  aa  it  retain  faMlaiiea  to  de  so. 


requests  for  public  uae  conditions  under 
49  CFR  1152.28  must  be  fited  by  August 
3a  1969,  witfi:  Office  of  die  Secretary, 
Case  Control  Brandy  Interstate 
Commerce  Conmisskm,  Washington, 
DC  20423. 

A  copy  of  any  petttion  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K. 
Young,  Norfolk  Southern  Corporation. 
Three  Commercial  Place,  Norfolk,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  inftjnnation,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (Sffi)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  15, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
si^sequent  decision. 

Decided:  August  4, 1989. 

By  the  Commission,  }ane  F.  Mackall, 
Director,  Office  of  Proaeedings. 
ivinuifl  Ka  miAjOT, 
Secretary. 

[PR  Doc.  B9-18B74  Filed  8-9-89;  a:45am] 
BtLUNQ  COOE  703S-01-M 

[Docket  No.  AB-290  (tub-No.  76X)] 

Southern  Railway  Oo.— Abandonment 
Exemption— In  Chatham  and  Lee 
Counttea,NC 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
?— Exempt  Abandoantents  to  abandon 
its  2.2-niik  line  of  railroad  between 
milepost  CF-12U),  at  Gulf,  and  milepost 
CF-123.2,  at  Cumnock,  in  Chatham  and 
Lee  Counties,  NC. 

Applicant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  otiier 
lines:  and  (3)  no  fomal  cooiplaint  filed 
by  a  user  of  rail  service  on  the  tine  (or  a 
State  or  local  goverament  entity  acting 
on  behalf  of  each  user)  reganling 
cessation  of  service  over  the  Une  ei^ier 
is  pending  with  tbe  ConmiissiiHi  or  with 
any  U.S.  Oiatnct  Coiiit  or  baa  been 


decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  ^  filing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
imder  Oregon  Short  Line  R.  Co. — 
Abandonment— Gosheiu  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effeclSve  on 
September  9, 1989  (unless  stajred 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues, '  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2).'  and  ti-ail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  August  21, 
1989."  Petitions  for  recoasideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by  August 
30. 1989.  with;  Office  of  the  Secretary, 
Case  Control  Branch,  Interstate 
Commerce  Commission,  Washington, 
DC  20423. 

A  copy  of  any  petitioa  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Virginia  K, 
Young.  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfbik,  VA 
23510. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 
Applicant  has  filed  an  environmental 
report  which  addresses  enviiaunental 
or  energy  impacts,  if  any,  from  this 
abandonment 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (£A).  SEE 
will  issue  the  EA  by  August  15, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  S^  by  writing  to  it  (Room 


'  A  stay  win  t>e  rootinety  isvued  by  the 
Commiaaioa  in  tlvee  praceediaga  where  aa 
informed  decision  on  environaeiital  iaaues  (wbethrr 
raised  by  a  party  or  by  the  Section  of  Eneigy  aad 
Environment  in  its  independent  investigation] 
cannot  be  made  prior  to  the  eiTective  date  of  the 
notice  of  exemption.  See  Exetaptiam  of  Out-of- 
Service  Rail  Linea.  5  LC.CZd  377  (ISBS^  Aay  entity 
seeking  a  stay  involving  enviranmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Cununissiaii  to  review  and  act 
on  the  request  before  Ibe  efledlive  date  ef  this 
«xeBptioiL 

*  SeeExea^  of  Rail  Abaitioaaaent— Offers  of 
Finan.  Assist..  4 1.C.C.2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  uie 
statement  so  long  as  it  relaina  jurisdiction  to  do  so 
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3219,  Interstate  Commerce  Conunisaton, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief.  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
enei:gy  concerns  must  be  filed  within  15 
days  after  tbe  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  August  2, 1989. 

By  the  Commission.  Jane  F.  MadcaU. 
Director,  Office  of  Proceedings. 
Noreta  R.  McGea, 
Secretary. 

[FR  Doc.  89-18505  Filed  8-9-89;  B:4S  am] 
anXINQ  CODE  TUS-OMI 


DEPARTMEffT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Clean  Air  Act 

In  accordance  with  Departmental 
Policy.  28  era  5a7.  38  TO  19029,  notice 
is  hereby  given  that  on  July  13, 1989,  a 
Consent  Decree  in  United  States  v. 
Chase  Chemical  Company,  LP.,  Civil 
Action  No.  66-2828,  was  lodged  widi  the 
United  States  District  Court  for  die 
Dishict  of  New  Jersey.  The  Consent 
Decree  requires  the  Defendants  to  pay  a 
civil  penalty  of  $175,000,  and  obligates 
them  to  install  pollution  control 
equipment  by  August  15, 1969,  and 
achieve  compliance  with  the  Clean  Air 
Act  and  the  New  Jersey  State 
Implementation  Plan  as  to  emissions  of 
volatile  organic  compounds  by 
November  30, 1989. 

The  Department  of  Justice  will  receive 
for  thirty  (30)  days  from  tlw  date  of 
publication  of  this  notice,  written 
comments  relating  to  the  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611. 
Ben  Franklin  Station.  Washington.  DC 
20044.  and  should  refer  to  United  States 
V.  Chase  Chemical  Company.  LP.,  D.J. 
Ref  No.  90-5-2-1-1180. 

The  Consent  Decree  may  be  examined 
at  the  office  of  the  United  States 
Attorney,  District  of  New  Jersey,  Federal 
Building,  970  Broad  Sti-eet,  Room  502. 
Newark,  New  Jersey,  07102;  at  the 
Region  II  Office  of  die  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278;  and  at  ttie 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division. 
Department  of  Justice,  10th  Street  and 
Pennsylvania  Avenue.  NW., 
Washington.  DC  20530.  A  copy  of  die 
proposed  Consent  Decree  can  be 


obtained  in  person  or  by  mail  from  the 
Department  of  Justice,  bi  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $1.60  (10  cents  per  page 
reproduction  charge)  payable  to  the 
Treasurer  of  the  United  States. 
DoaaldACaa. 

Acting  Asaistant  Attorney  General,  Land  and 
Natand  Reaounxe  Division. 

(FR  Doc.  80-10688  Filed  8-9-89;  8:45  am] 

BILLINO  CODE  M1S-01-U 


Lodging  of  Conaent  Decree  Pursuant 
to  the  Reeource  Conservation  and 
Recovery  Act;  WheeHng-nttsburgh 
Steel  Corp.;  U.S.  Environmental 
Protection  Agency 

In  accordance  with  Departmental 
policy.  28  era  50.7,  notice  is  hereby 
given  that  on  August  1, 1989,  a  proposed 
Consent  Decree  in  Wheeling-Pittsburgh 
Steel  Corp.  v.  United  States 
Environmental  Protection  Agency 
("EPA";,  No.  85-0124-W.  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  West  Virginia. 
The  proposed  Consent  Decree  arises 
from  a  civil  action  filed  by  Wheeling 
Pittsburgh  Steel  Corp.  in  1985 
challenging  a  Final  Administrative 
Order  issued  by  EPA  pursuant  to 
Section  3008(a)  of  the  Resource 
Conservation  and  Recovery  Act.  42 
U.S.C.  6928(a).  The  Consent  Decree 
requires  that  the  company  conduct  a 
closure  of  its  hazardous  waste  facility, 
groundwater  monitoring,  and.  if 
necessary,  corrective  action  pursuant  to 
Section  3006  of  die  Resource 
Conservation  and  Recovery  Act  42 
U.S.C.  6928,  and  pay  a  civil  penalty  of 
$17,500  assessed  under  the 
administrative  order. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  205^  and 
should  refer  to  Wheeling-Pittsburgh 
Steel  Corp.  v.  United  States 
Environmental  Protection  Agency 
("EPA").  DJ  Ref  No.  90-7-1-309A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  Uiuted 
States  Attorney,  Northern  District  of 
West  Virginia,  Room  247,  Federal 
Building,  1125-1141  Chapline  Sti-eet. 
Wheeling.  West  Virginia,  and  at  the 
Region  III  Office  of  tiie  Enviroiunental 
Protection  Agency.  841  Chestnut  Street 
Philadelphia,  Pennsylvania.  19107. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enforcement  Section.  Land  and  Natural 


Resources  Division,  DepartsMnt  of 
Justice,  Room  1515,  Ninth  Street  and 
Pennsylvania  Avenne,  NW., 
Washington,  DC  2053a  A  copy  of  llis 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  tfie 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  please  enclose  a  check  in  the 
amount  of  $2.00  (10  cents  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  the  United  States. 
Doaald  A.  Cair, 

Acting  Assistant  A  ttomey  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-18899  Filed  8-9-89: 8:45  am] 

SILLING  CODE  4410-10-11 


Antitrust  Dhrision 

Pursuant  to  the  National  CooperaUva 
Research  Act  of  1984;  Semiconductor 
Research  Corporation 

Notice  is  hereby  given  that  pursuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984. 15 
U.S.C.  4301  etseq.  ("the  Act"). 
Semiconductor  Research  Corporation 
("SRC")  on  July  13. 1989,  has  filed  a 
written  notification  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  certain 
changes  in  the  membership  of  SRC.  The 
changes  consist  of  the  addition  of  Solid 
State  Equipment  Corporation  and 
Silvaco  Data  Systems  and  the  deletion 
of  the  Silicon  System.  Incorporated. 

The  SRC  filed  its  notification  of  these 
membership  changes  for  the  purpose  of 
extending  the  Act's  provisions  limiting 
recovery  by  antitrust  plaintiffs  to  actual 
damages  tmder  specified  circumstances. 
Pursuant  to  section  6fb)  of  the  Act  the 
identities  of  the  parties  of  the  SRC  and 
the  SRCs  general  area  of  planned 
activity  are  given  below. 

The  SRC  is  a  joint  venture  which,  with 
the  additions  and  deletions  of  the 
previously  identified  companies, 
comprises  the  following  members: 
Advanced  Micro  Devices,  Incorporated 
Applied  Materials.  Inc. 
AT&T  Technology.  Incorporated 
Control  Data  Corporation 
Digital  Equipment  Corporation 
E.I.  du  Pont  de  Nemours  &  Company 
Eastman  kodak  Company 
Eaton  Corporation 
E-Systems,  Incorporated 
General  Electric  Company /RCA 
General  Motors  Corporation 
Harris  Corporation 
Hewlett-Packard  Company 
Honeywell,  Incorporated 
IBM  Corporation 
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Intel  Corporation 
LSI  Logic  Corporation 
Microelectronics  and  Computer 

Technology  Corporation 
Micron  Technology,  Inc. 
Motorola,  Incorporated 
National  Semiconductor  Corporation 
NCR  Corporation 
Peridn-Elmer  Corporation 
Rockwell  International  Corporation 
SEMATECH,  Inc. 
Silvaco  Data  Systems 
Solid  State  Equipment  Corporation 
Texas  Instruments,  Incorporated 
Union  Carbide  Corporation 
Varian  Associates,  Incorporated 
Westinghouse  Electric  Corporation 
Xerox  Corporation 

The  SRC's  purpose  is  to  plan, 
promote,  coordinate,  sponsor,  and 
conduct  research  supportive  of  the 
semiconductor  industry  and  directed 
toward: 

1.  Increasing  knowledge  of 
semiconductor  materials  and 
phenomena,  and  of  related  scientinc  and 
engineering  subjects  that  are  required 
for  the  useful  application  of 
semiconductors; 

2.  Developing  new  and  more  efficient 
designs  and  manufacturing  technologies 
for  semiconductor  devices; 

3.  Identifying  directions,  limits, 
opportunities,  and  problems  in  generic 
semiconductor  technologies; 

4.  Increasing  the  number  of  scientists 
and  engineers  proficient  in  researdi. 
development,  and  manufacture  of 
semiconductor  devices; 

5.  Increasing  industry-university  ties, 
establishing  university  semiconductor 
research  centers  with  major  long-term 
research  thrusts  and  developing 
university  semiconductor  research 
activities  with  more  precisely  defined, 
short-term  objectives; 

6.  Developing  more  relevant  graduate 
school  education  and  a  larger  supply  of 
graduate  students  in  areas  related  to 
semiconductor  technology; 

7.  Increasing  the  ability  of  universities 
to  attract  and  retain  competent  faculty 
in  the  semiconductor  field; 

8.  Decreasing  fragmentation  and 
redundancy  in  United  States 
semiconductor  research; 

9.  Establishing  advanced  research 
efforts  for  critical  semiconductor 
technology  areas  that  are  beyond  the 
individual  resources  of  many  SRC 
members;  and 

10.  Promoting  efficient  communication 
of  research  results  to  SRC  members  and 
to  the  United  States  semiconductor 
community,  as  a  whole. 

On  January  8. 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 


Justice  ("the  Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  8(b)  of  the  Act  on  January  30, 
1985  (50  FR  4281).  SRC  filed  additional 
notifications  on  June  8. 1985,  November 
4. 1985,  February  19i  1986,  and 
September  11, 1987,  notice  of  which  the 
Department  published  on  June  28, 1985 
(50  FR  26850),  December  24. 1985  (50  FR 
52566).  March  18. 1988  (51  FR  9287),  and 
October  9. 1987  (52  FR  37849), 
respectively.  SRC  also  filed  additional 
notifications  on  December  19, 1986  and 
Jdnua^v  30  1987;  the  Department 
pahlisrir-d  notice  of  both  on  February  13, 
10H7  I  j<i  rR  i.^,71).  SBC  also  filed  an 
addii'.vifc!  notification  on  December  13, 
19RH.  no'ii.H  of  which  the  Department 
puLlibho-.i  en  |rinuar>'  13, 1989,  (FR  1454). 
SRC  n\bo  f.led  additional  notifications  of 
January  V.  1989  and  February  10, 1989; 
the  Depnrtnienl  published  notice  of  both 
on  March  13, 1989  (54  FR  10456).  SRC 
also  filed  an  additional  notification  on 
March  29, 1989.  notice  of  which  the 
Department  published  on  May  4, 1989 
(54  FR  19256). 
|08pph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  89-18697  Filed  8-9-89;  8:45  am] 

BHJJNG  CODE  4410-01-M 


Foreign  Claims  Settlement 
Commission         I 

Claims  Against  Egypt;  Adjudication 
Program  Transfer  From  State 
Department 

agency:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
transfer  from  the  Department  of  State  to 
the  Foreign  Claims  Settlement 
Commission  of  the  Department's 
program  for  adjudioation  of  claims  of 
United  States  nationals  against  the 
Government  of  the  Arab  Republic  of 
Egypt  for  losses  resulting  from  that 
government's  nationalization  or  other 
taking  of  property,  as  settled  under  the 
U.S.-Egyptian  claims  agreement  which 
entered  into  force  on  October  27, 1976. 
Secondly,  this  notice  establishes  the 
final  deadline  for  filing  of  claims  of 
United  States  nationals  for  losses 
specifically  resulting  from  the  blocking 
of  bank  accounts  by  the  Government  of 
the  Arab  Republic  of  Egypt,  and  the 
evidence  and  information  required  to  be 
included  with  such  fiUng.  Thirdly,  this 
notice  establishes  the  deadline  for 
completion  of  the  Foreign  Claims 
Settlement  Commiaeion's  final 
adjudication  of  claims  of  United  States 
nationals  against  the  Government  of  the 
Arab  Republic  of  l^ypt. 


dates:  The  deadline  for  filing  with  the 
Foreign  Claims  Settlement  Commission 
of  any  new,  previously  unadjudicated 
claims  against  the  Government  of  Arab 
Republic  of  Egypt  shall  be  November  30, 
1989.  The  deadhne  for  completion  of  the 
claims  adjudication  program  shall  be 
June  30, 1990. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  Bradley.  Chief  Counsel,  Foreign 
Claims  Settlement  Commission  of  the 
United  States,  1111  20th  St.  NW.,  Room 
400.  Washington.  DC  20579,  (202)  653- 
5883  or  FAX  (202)  653-8009. 

Notice  of  Time  for  T'lMxtg  and 
Completion  of  Program 

I.  Pursuant  to  section  4(b)  of  Title  I  of 
the  International  Claims  Settlement  Act 
of  1949,  as  amended  (22  U.S.C.  1623(b)), 
the  Foreign  Claims  Settlement 
Commission  hereby  gives  notice  that  the 
period  for  the  filing  of  any  new, 
previously  unadjudicated  claims  for 
losses  resulting  from  the  blocking  by  the 
Government  of  the  Arab  Republic  of 
Egypt  of  bank  accounts  in  Egypt  owned 
by  United  States  nationals  will  begin  on 
the  date  of  publication  hereof  and  will 
end  on  October  31, 1989.  The  setting  of 
this  final  deadline  is  necessary  because 
no  deadline  was  previously  set  by  the 
Department  of  State  for  the  filing  of  such 
claims. 

Claims  coming  within  this  category 
are  more  specifically  described  as  those 
based  on  bank  accounts  in  Egypt  which 
were  subject  to  exchange  control  and 
regulation  under  Egyptian  Law  No.  80  of 
1947,  as  amended.  A  claimant  holding  a 
previously  unadjudicated  claim  under 
this  category  may  qualify  for 
compensation  if  such  claimant  can 
demonstrate  that,  as  of  October  27, 1976, 
he  or  she  had  title  to  an  outstanding 
balance  in  a  blocked  bank  account  in 
Egypt  and  was  a  United  States  national. 
This  is  the  only  type  of  new  claims  that 
will  be  accepted. 

Persons  or  entities  wishing  to  file  new 
claims  coming  within  this  category  must 
submit  to  the  Commission,  no  later  than 
November  30, 1989,  the  following 
evidence  and  information: 

(1)  Evidence  of  United  States 
nationality 

(a)  Individuals 

(i)  Native  bom — copy  of  birth 
certificate  or  passport 

(ii)  Naturalized — naturalization 
certificat'3  (send  via  registered  mail] 

(b)  Corporations 

(i)  Certified  copy  of  articles  of 
incorporation; 

(ii)  Sworn  statement  of  an  officer  of 
the  corporation  that  naturtd  persons 
who  are  nationals  of  the  United  States 
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own,  directly  or  indirectly,  more  than  SO 
percent  of  the  outstanding  stock  or  other 
beneficial  interest  in  the  corporation; 
and 

(iii)  Certificate  of  good  standing  from 
the  Secretary  of  State  of  the  state  of 
incorporation. 

(c)  Partnerships  or  other  legal  entities 

(i)  Certified  copy  of  the  partnership 
agreement  or  artides  of  association;  and 

(ii)  Evidence,  as  described  m 
paragraphs  (a)  and  (b)  above,  of  the 
nationalify  of  those  partners  who  are 
United  States  nationals. 

(2)  Evidence  of  Blocked  Bank  Account 

(a)  Name  and  location  of  bank,  and 
bank  account  number 

(b)  Any  documents  substantiating 
ownership  of  the  account,  including 
bank  statements  and  copies  of  any 
letters  and  communications  from  die 
bank  or  from  Egyptian  governmental 
authorities 

(c)  Statement  from  the  bank  showing 
the  balance  in  ttie  account  as  of  Oct<^r 
27, 1976,  if  at  all  possible 

Approval  has  been  obtained  from  the 
Office  of  Management  and  Budget  for 
the  collection  of  this  information. 
Approval  No.  1105-0044,  expiration  date 
June  30, 1990. 

II.  Claims  against  the  Government  of 
the  Arab  Republic  of  Egypt  which  were 
initially  filed  with  the  Department  of 
State  prior  to  the  filing  deadline  of 
January  22, 1975  (set  by  the  Department 
by  pubbcation  in  the  Federal  Register  on 
October  IB,  1974  (39  FR  37218)),  and 
transferred  to  the  Commission,  will  be 
considered  as  timely  filed.  The 
Commission's  action  on  these  claims 
will  be  limited  to  detennination  of  tlie 
amount  by  which  the  awards  granted  by 
the  Department  of  State  shall  be 
augmented  to  provide  an  award  of 
interest  as  part  of  the  ix)mpensation 
properiy  payable  under  international 
law. 

Claimants  must  notify  the 
Commission  if  their  address  has 
changed  since  their  last  correspondence 
with  the  Departmrat  of  State.  In 
addition,  the  legal  successors  of 
claimants  who  have  died  since  receiving 
their  last  award  payments  from  the 
Department  will  be  required  to 
document  their  right  to  receive  the 
awards  to  which  their  predecessors 
would  have  been  entitled. 

The  Commission  will  conduct  this 
program  and  render  decisions  therein  in 
accordance  with  its  regulations,  which 
are  published  in  Chapter  V  of  Title  45, 
Code  of  Federal  Regulations  (45  CFR  500 
etseq.).  In  particular,  attenti<m  is 
directed  to  section  531.6(d)  of  those 
regulations,  which  provides  that  the 
claimant  shall  bear  the  burden  of  proof 
on  all  elements  of  his  or  her  cltum.  A 


copy  of  the  regulations  is  available  from 
the  Commission  on  request 
Stanley  |.GIod. 

Cnotnnoti, 

[FR  Doc.  B9-1B742  Filed  B-8-88;  8:45  am] 

BtUMQ  CODE  441»«t-M 

National  Institute  of  Corrections 

Announcement  of  Grants,  Services, 
and  Training 

The  National  Institute  of  Corrections, 
U.S.  Department  of  Justice,  has 
published  its  Annual  Program  Plan/ 
Academy  Training  Schedule  for  Fiscal 
Year  1990.  The  document  describes  the 
services  and  grant  monies  available 
beginning  October  1. 1989,  as  weU  as    , 
training  that  will  be  provided  by  the 
Institute's  National  Academy  of 
Corrections.  Eligibility  criteria  for 
participation  in  the  training  sessions  and 
an  application  form  are  included. 

Those  interested  in  obtaining  a  copy 
of  the  Annual  Program  Plan/Academy 
Training  Sdiedule  may  contact  the 
National  Institute  of  Corrections,  320 
First  Street,  NW.,  Washington,  DC  20534 
(telephone  202-724-6449)  or  its 
Academy  or  Jail  Center,  1790  30th  Street, 
Boulder,  CO  80301  (telephone  303-939- 
8855  OT  8866,  respectively). 
Lany  SoloiBoo. 
Acting  Dinetor. 
[FR  Doc.  8&-ia700  Filed  6-»-e9: 8:45  am] 
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[Docket  No&  SO-927  and  SO-«a;  Ueaaee 
Not.  DPR-77  and  DPR-79.  EA  88-3071 

Tennessee  Valley  Authority  (Sequoyah 
'Plant  Units  1  ■nd2);Ortsr 

ICMII 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-456  and  50-457] 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  to  Fadllty  Operating 
Licenses;  Correctton 

On  July  31, 1989  (54  FR  31596),  the 
Federal  Register  published  a  Notice  of 
Issuance  of  Amendment  to  Facility 
Operating  Licenses.  A  correction  needs 
to  be  made  to  the  heading  of  that  notice: 

On  page  31596,  in  the  third  column, 
delete  "and  Opportunity  for  Hearing." 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  August  1980. 

For  the  Nuclear  Regulatory  Conunission. 
Leonaid  N.  Olahan, 

Acting  Director,  Project  Directorate  III-2. 

Division  of  Reactor  ProjectM  111,  fV,  V.  and 

Special  Projects. 

[FR  Doa  8S-18728  Filed  8-0-88: 8:45  am] 

■kiinocooe; 


1 

Tennessee  Valley  Autfacrity  (ticenaee] 
is  the  holder  of  Operating  License  No. 
DPR-77  and  No.  DPR-79  (licenses) 
issued  by  the  Nuclear  Regulatory 
Commission  (Commissiao  or  NRC]  on 
September  17, 1980  and  September  15, 
1981,  respectivety.  The  Uoeoses 
authorize  the  licensee  to  operate  the 
Sequoyah  Noclear  Plant,  Units  1  and  2. 
at  Soddy-Daisy,  Tennessee,  in 
accordance  with  the  conditions 
specified  therein. 


NRC  inspections  of  the  hoensee's 
activities  under  the  licenses  were 
conducted  on  July  11-15,  August  22-23. 
and  November  16-Deoember  1, 1988. 
The  results  of  Aese  inspections 
indicated  that  the  licensee  had  not 
conducted  its  activities  in  fully 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Noti(%]  was  served  upon  the  licensee 
by  letter  dated  February  23, 1989.  The 
Notice  stated  the  nature  of  the 
violations,  the  provisions  of  the  NRCs 
requirements  that  die  licensee  had 
violated,  and  tiie  amount  of  the  civil 
penalty  proposed  for  the  violatioRS.  The 
licensee  reqranded  to  the  Notice  by 
letter  dated  March  24. 1089.  In  its 
response,  the  licensee  admitted  the 
violations  but  requested  reconsideration 
or  mitigation  of  the  civil  penalfy. 

m 

After  consideration  of  the  licensee's 
response  and  the  statements  of  fact, 
explanations,  and  argument  far 
reconsideration  or  mitigation  contained 
therein,  the  staff  has  determined,  as  set 
forth  in  the  Appendix  to  this  Order,  that 
the  violations  occurred  as  stated  and 
that  the  penalty  proposed  for  the 
violations  designated  in  the  Notice 
shoidd  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  42  U.S.C.  2282,  and 
10  CFR  2.205.  it  is  hereby  Ordered  That: 

The  licensee  pay  a  civil  penalty  in  the 
amount  of  Fifty  Thousand  Dollars  ($50,000) 
witiiin  30  days  of  the  date  of  tliii  Order,  liy 
chedi,  draft,  or  money  order,  payable  to  the 
lYeasorer  of  die  United  States  and  maSed  to 
the  DiiBctar,  OfBos  of  Baforoement.  U.S. 
Nsclear  HeguUtaiy  Oowmiwinii.  ATTM: 


Federal  Reglstef  /  Vol.  54.  No.  153  /  Thursday.  August  10.  1989  /  Notices 


Document  Control  Desk.  Washington.  DC 
20555. 


The  licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  shall  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
^Enforcement.  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Control 
Desk.  Washington.  DC  20555.  with 
copies  to  the  Assistant  General  Counsel 
for  Hearings  and  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555;  the  Associate 
Director  for  Special  Projects.  Office  of 
Nuclear  Reactor  Regulation. 
Washington.  DC  20555;  and  a  copy  to 
the  NRC  Resident  Inspector.  Sequoyah 
Nuclear  Plant 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  licensee  fails  to  request  a 
hearing  within  30  days  of  the  date  of  this 
Order,  the  provisions  of  this  Order  shall 
be  effective  without  further  proceedings. 
If  payments  has  not  been  made  by  that 
time,  the  matter  may  be  referred  to  the 
Attorney  General  for  collection. 

In  the  event  the  licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violations, 
this  Order  should  be  sustained. 

For  the  Nuclear  Regulatory  Commission. 

fames  liahennan, 

Director.  Office  of  Enforcement. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  August  1989. 

Appendix— Evaluation  and  Conclusion 

On  February  23, 1989.  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  issued  for 
violations  identified  during  routine  NRC 
inspections  at  the  Sequoyah  Nuclear 
Plant.  Units  1  and  2.  TVA  responded  to 
the  Notice  in  a  letter  dated  March  24. 
1989.  In  its  response,  the  licensee 
admitted  the  violations,  but  requested 
reconsideration  or  mitigation  of  the 
proposed  civil  penalty.  The  NRC  staffs 
evaluation  and  conclusion  regarding 
TVA's  response  is  as  follows: 

/.  Restatement  of  Violations 

a.  10  CFR  50.59,  Changes.  Tests,  and 
Experiments,  allows  a  licensee  to  make 
changes  in  a  facility,  as  described  in  the 
safety  analysis  report,  without  prior 
Commission  approval,  provided  the 
change  does  not  involve  an  unreviewed 
safety  question.  In  part  a  change  is 
deemed  to  involve  an  unreviewed  safety 
question  if  the  probability  of  occurrence 
or  the  consequences  of  an  accident  or  a 


malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  safety 
analysis  report  may  be  increased,  or  if 
the  margin  of  safety  as  defined  in  the 
basis  for  any  technical  specification  is 
reduced. 

Sequoyah  Final  Safety  Analysis 
Report  (FSAR).  §S  7.7  and  15.1.  require, 
in  part,  that  the  feedwater  control 
systems  prevent  the  average  reactor 
coolant  temperature  (Tavg)  from 
dropping  below  the  547*F  programmed 
no-load  temperature  following  a  reactor 
trip  to  ensure  that  adequate  shutdown 
margin  (SDM)  is  maintained. 

Contrary  to  the  above,  the  feedwater 
control  system  failed  to  perform  as 
described  in  the  FSAR  in  that  during  the 
reactor  trips  of  May  19,  May  23  and  June 
6. 1988.  Tavg  dropped  below  the  547* 
programmed  no-loed  temperatiire 
needed  to  assure  adequate  shutdown 
margin.  This  would  result  in  an  end-of- 
life  condition  for  the  subject  cores  which 
would  have  violated  the  Technical 
Specification  limit  for  shutdown  margin 
after  a  reactor  trip,  and  increased  the 
probability  of  occnirence  and 
consequences  of  an  accident  previously 
evaluated  and,  therefore,  an  uiueviewed 
safety  question.  There  was  no 
evaluation  supporting  this  deviation 
from  the  FSAR  pursuant  to  10  CFR 
50.59(b},  and  this  change  was 
implemented  without  prior  Commission 
approval  as  required  by  10  CFR  50.59(a). 

b.  10  CFR  Part  40,  Appendix  B. 
Criterion  XVI,  Corrective  Action, 
requires  that  measures  be  established  to 
assure  that  conditions  adverse  to  quality 
such  as  failures,  malfunctions, 
deficiencies,  deviations,  defective 
material  and  equipment,  and  non- 
conformances are  promptly  identified 
and  corrected. 

Contrary  to  the  above,  licensee 
corrective  actions,  which  included 
procedure  changes  and  operator  training 
as  outlined  in  TVA's  October  5  and 
October  14, 1988  letters  to  the  NRC  to 
prevent  excessive  post-trip  reactor 
cooldowns,  were  not  adequately 
implemented  as  demonstrated  by  the 
excessive  cooldown  following  the 
November  18. 1988  Unit  1  reactor  trip. 
This  excessive  cooldown  resulted,  in 
part,  due  to  insufficient  training  in 
manual  auxiliary  feedwater  (AFW) 
control  and  unclear  instructions  for 
manual  AFW  control  in  emergency 
operating  procedure  ES-01,  Reactor  Trip 
Response. 

c.  10  CFR  Part  50,  Appendix  B, 
Criterion  B,  Instructions,  Drawings,  and 
Procedures,  requires  that  activities 
affecting  quality  diall  be  prescribed  by 
documented  instructions,  drawings,  or 
procedures  of  a  tjrpe  appropriate  to  the 
circumstances  and  shall  be 


accomplished  in  accordance  with  those 
instructions,  drawings,  or  procedures. 
Instructions,  drawings,  or  procedures 
shall  include  appropriate  quantitative  or 
qualitative  acceptance  criteria  for 
determining  the  important  activities 
have  been  satisfactorily  accomplished. 

Contrary  to  the  above,  AI-18,  Reactor 
Post-Trip  Review  Procedure,  established 
to  identify  and  correct  conditions 
adverse  to  quality  occurring  during  a 
reactor  trip,  failed  to  provide  sufficient 
guidance  and  acceptance  criteria  to 
evaluate  plant  performance.  The 
procedure  did  not  compare  actual  post- 
trip  parameters  with  PSAR  values. 
Consequently,  the  post-trip  reviews 
performed  following  the  May  19, 23  and 
June  6, 1988  reactor  trips  were 
inadequate  to  identify  and  correct  the 
reactor  coolant  system  overcooling 
problem. 

Collectively,  these  violations  are 
categorized  as  a  Severity  Level  HI 
problem  (Supplement  I). 

Civil  Penal^— $50,000  (assessed 
equally  among  the  violations). 

//.  Summary  of  Licence  Response 

The  licensee  admits  the  violations 
cited  in  the  subject  Notice  and 
acknowledges  that  the  SDM  issue 
represented  a  condition  that  if  left 
uncorrected,  could  have  allowed 
operation  prohibited  by  the  technical 
specifications  (TS).  The  licensee  further 
acknowledges  that  overcooling  of  the 
RCS  in  a  manner  inconsistent  with 
design  requirements  nepresents  clear 
departure  from  good  operating 
principles.  However,  the  Ucensee 
believes  that  there  are  points  meriting 
consideration  relative  to  their 
performance  in  addreesing  the  subject 
issues.  The  licensee  believes  their 
performance  prior  to  the  1985  shutdown 
is  clearly  not  reflective  of  their  current 
ability  and  inclination  to  identify  and 
correct  safety  deficiencies.  Extensive 
management  and  culture  changes  were 
needed  and  were  accomplished  during 
the  extended  shutdown.    . 

Pertaining  to  the  mitigation  factors  in 
section  V.B  of  the  enforcement  policy  in 
10  CFR  Part  2,  Appendix  C,  the  licensee 
makes  the  following  arguments  relative 
to  reconsideration  or  mitigation  of  the 
proposed  civil  penalty. 

a.  The  licensee  believes  they 
identified  the  SDM  issue  following  the 
first  Unit  2  trip  after  the  May  1988 
restart. 

b.  The  licensee  believes  it  promptly 
resolved  the  SDM  safety  issue  in  June 
1988  by  instituting  requirements  for 
boration  and  comprehensive  corrective 
actions  were  initiated  to  institute 
programmatic  improvements. 
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While  part  of  the  actions  taken  to 
address  RCS  overcooling  were 
determined  to  be  ineffective,  as 
evidenced  by  operator  response  to  the 
November  18. 1988,  Unit  1  trip,  no  safety 
issue  resulted  because  SDM  continued 
to  be  ensiu^d  by  boration.  The  licensee 
believes  that  management  response  to 
this  trip  was  immediate  and  thorough, 
resulting  in  implementation  of  additional 
actions  and  enhancements  to  address 
both  specific  and  programmatic 
concerns. 

Pertaining  to  enforcement  discretion 
in  Section  V.G  of  the  enforcement  policy 
in  10  CFR  Part  2.  Appendix  C,  the 
licensee  stated  that  imposition  of  the 
civil  penalty  is  not  warranted 
recognizing  the  licensee's  identification, 
reporting,  and  correction  of  the 
violations. 

///.  NRC  Staff's  Evaluation  of  Ucensee 
Response 

The  NRC  acknowledges  that  the 
performance  of  the  Ucensee  in  the  area 
of  identification  and  correction  of  safety 
deficiencies  has  improved  substantially 
since  the  1985  shutdown  of  the 
Sequoyah  units.  However,  one  part  of 
the  violations  involved  the  failure  to 
take  timely  corrective  action  when  the 
post-trip  cooldown  issue  was  brought  to 
the  attention  of  the  Ucensee  as  on  May 
20, 1988.  Thereafter,  several  additional 
reactor  trips  occurred  before  the 
Ucensee's  incident  review  process 
investigated  the  safety  significance  of 
the  post-trip  cooldown.  This  failure  to 
identify  the  safety  significance  of  the 
post-trip  cooldown  in  a  timely  manner 
indicated  a  deficiency  in  the  post-trip 
review  process. 

In  the  area  of  identification  and 
reporting,  the  NRC  considered  the 
difference  of  opinion  between  TVA  and 
the  NRC  as  to  who  identified  the  issue. 
The  NRC  questioned  the  excessive 
cooldown  on  May  20, 1988.  Although  the 
licensee  stated  that  they  were 
evaluating  a  shutdown  margin  anomaly 
after  the  May  19, 1988  reactor  trip,  there 
is  no  objective  evidence  that  the  post- 
trip  cooldown  condition  was  categorized 
and  reviewed  by  the  Ucensee  as  a 
condition  adverse  to  quaUty  prior  to  the 
tie-in  with  potentially  inadequate 
shutdown  margin  on  June  14, 1988.  In 
addition,  the  excessive  post-trip 
cooldown  was  contrary  to  conditions 
described  in  the  FSAR  and  should  have 
been  promptly  evaluated  pursuant  to  10 
CFR  50.59.  While  the  NRC  agrees  that  in 
most  respects  the  Ucensee  met  the 
minimum  regulatory  reporting 
requirements  for  the  shutdown  margin 
issue,  on  two  occasions,  on  June  19  and 
July  14, 1988,  the  Ucensee  failed  to 
communicate  the  status  of  its  review 


findings  and  planned  actions  concerning 
this  issue  to  the  NRC.  Tliis  information    - 
was  important  prior  to  June  19. 1988 
because  of  the  pending  NRC  decision  of 
whether  to  aUow  restart  of  Sequoyah 
Unit  2.  This  issue  and  the  associated 
proposed  corrective  actions  were  not 
brought  to  the  attention  of  the  onsite 
NRC  restart  staff  and  were  not 
discovered  by  NRC  inspectors  until  after 
NRC  permission  had  been  given  to  the 
Ucensee  to  restart  the  plant  on  June  19, 
1988.  On  July  14, 1988,  an  NRC 
inspection  team  reviewing  this  issue 
was  informed  by  the  licensee  that  the 
licensee  did  not  intend  to  report  the 
issue,  while  the  Ucensee  was  issuing  an 
LER  on  the  same  day.  TTierefore, 
mitigation  of  the  base  civil  penalty  was 
not  considered  appropriate  for  the  factor 
of  identification  and  reporting. 

The  Ucensee's  corrective  actions  did 
not  warrant  mitigation  of  the  base  civil 
penalty  because  they  did  not  prevent  an 
excessive  post-trip  cooldown  during  a 
subsequent  reactor  trip  on  November  18, 
1988.  In  addition,  TVA  knew  that  the 
plant  simulator  did  not  adequately 
model  post-trip  cooldowns.  but  took  no 
action  to  change  it  to  facilitate  training 
of  reactor  operators  until  after  the 
November  18. 1988  reactor  trip. 
Although  a  sufficient  amount  of  boron 
was  injected  into  the  plant  to  ensure 
adequate  shutdown  margin,  boron 
injection  flow  path  discrepancies  could 
have  been  foreseen  had  the  Ucensee,  in 
addition  to  testing  the  procedure  on  the 
simulator,  reviewed  their  procedure 
against  the  recent  reactor  trips  which 
had  excessive  post-trip  cooldowns.  On 
balance,  neither  mitigation  nor 
escalation  were  considered  appropriate 
for  this  factor. 

Mitigation  of  the  civil  penalty 
pursuant  to  section  V.G.2  of  the  NRC 
Enforcement  Policy,  extended  shutdown 
facility,  is  not  warranted  because  the 
violations  do  not  deal  with  activities  of 
the  licensee  that  occurred  prior  to  the 
shutdown  and  prior  to  NRC  approval  for 
restart  of  the  units.  Therefore, 
enforcement  discretion  under  section 
V.G.2  of  the  NRC  Enforcement  Policy  is 
not  considered  applicable. 

Mitigation  of  the  civil  penalty  pursant 
to  section  V.G.3  of  the  NRC  Enforcement 
PoUcy  is  also  not  warranted.  The 
violations  in  this  matter  do  not  meet 
these  criteria  since,  as  explained  above, 
they  were  not  identified  by  the  Ucensee, 
comprehensive  corrective  actions  were 
not  initiated  in  a  reasonable  period  of 
time  to  prevent  the  excessive  post-trip 
cooldown  that  occurred  on  May  23,  June 
6,  and  November  19, 1988,  and  the 
violations  could  have  been  prevented 
because  the  Ucensee  had  prior 


knowledge  of  the  problem  after  the 
reactor  trip  of  May  19, 1988.  In  this 
regard,  aldiough  the  Ucensee  stated  that 
it  was  evaluating  a  shutdown  margin 
anomaly  after  the  May  19. 1988  reactor 
trip,  there  is  no  objective  evidence  that 
the  post-trip  cooldown  condition  was 
categorized  and  reviewed  as  a  condition 
adverse  to  quality  prior  to  the  tie-in  with 
shutdown  margin  on  June  14, 1988.  In 
fact  the  excessive  post-trip  cooldown 
was  contrary  to  conditions  described  in 
the  FSAR  and  should  have  been 
promptly  evaluated  pursuant  to  10  CFR 
50.59. 

The  imposition  of  the  civil  penalty  is 
intended  to  emphasize  the  need  to  use 
established  programs  such  as  the  post- 
trip  review  and  10  CFR  50.59  safety 
evaluation  programs  to  evaluate  and 
correct  problems  prior  to  their  impact  on 
actual  plant  operation. 

IV.  NRC  StafTs  Conclusion 

The  Ucensee  did  not  provide  a 
sufficient  basis  for  reduction  of  the 
proposed  civil  penalty.  Consequently, 
the  NRC  staff  concludes  that  the 
proposed  civil  penalty  in  the  amount  of 
$50,000  should  be  imposed. 
[FR  Doc.  B9-18727  FUed  8-0-89;  8:45  amj 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service;  Coneolldated 
Uetlng  of  Schedule*  A,  B.  and  C 
Exceptiona 

AQENCv:  Office  of  Personnel 

Management 

action:  Notice. 

summary:  This  gives  a  consoUdated 
notice  of  aU  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
1989,  as  required  by  Civil  Service  Rule 
VI,  Exceptions  fi-om  the  Competitive 
Service. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (OPM) 
to  publish  notice  of  aU  exceptions 
granted  under  Schedules  A  B,  and  C. 
Title  5,  Code  of  Federal  Regulations, 
S  213.103(c)  further  requires  that  a 
consolidated  listing,  current  as  of  June 
30  of  each  year,  be  pubUshed  annually 
as  a  notice  in  the  Federal  Registw.  That 
notice  foUows.  OI^  maintains 
continuing  information  on  the  status  of 
aU  Schedule  A,  B,  and  C  excepted 
appointing  authorities.  Interested  parties 
needing  information  about  specific 
authorities  diuing  the  year  may  obtain 
information  by  contacting  the  Staffing 
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OperatfoM  Drrision,  Room  aAl2;  Office 
of  Personnel  Management.  19tX>  E  Street, 
NWn  Washington,  DC  2tM15,  or  by 
calling  {202}  e92-072a  Tbe  followbig 
exceptions  were  current  on  fane  30, 
1980; 

SchMfad»A 

Section  219.9102  Entire  Executive  Civil 
Service 

(a]  Poaitiona  of  Qiapkin  and 
Chaplain's  Assistant. 

(b)  (Reserved]. 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d]  Attorneys. 

(e}  Law  clerk  trainee  positions. 
Appointments  under  this  paragrai)h 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  cuid  shall 
be  for  periods  not  to  exceed  14  montfae 
pending  admisaioin  to  the  bar.  No 
person  shall  be  given  more  than  onw 
appointment  undM  this  paragrapL 
However,  an  appointment  which  waa 
initially  made  for  less  thaa  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(0  Chinese,  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 
intermittent  in  wb£ch  tlie  appointee  vnll 
receive  compensation  during  ins  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  anmial  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtisM.  night, 
Sunday,  or  holiday  work.  It  does  not. 
however,  include  any  mandatory  witfiin- 
grade  salary  increases  to  whidt  the 
employee  becomes  entitled  subsequent 
to  appointment  under  this  authority. 
Appointments  under  this  authority  may 
not  be  for  temporary  project 
employment. 

(h)  Positions  in  Federal  mental 
institutions  when  filled  by  persons  who 
have  been  patients  of  soch  institutious 
and  have  b«en  disdiarged  and  are 
certified  by  an  approiniate  raedica! 
authority  thereof  as  recovered 
sufficiently  to  be  regular^  empbyed  bot 
it  is  belieTed  desirable  and  in  the 
interest  of  the  persons  and  Ate 
institatkai  tiiat  tftey  be  cnptoyed  at  tfie 
institutfon. 

(i)  ftibfect  to  prior  approrat  of  OFM, 
positions  reqviring  fempoiaiy,  part-time, 
or  inlenu'ttent  eniploynent  m  wage 
board  type  occapatioRa  (i.e.,  potitioR 
exdaded  from  Qasaification  Act 
coverage  by  sectioR  202(7}  of  ^  Act}  on 
conslnRfion  or  repair  mirit  vrfierethe 
activity  ia  carried  OB  fa(  loealftiee  where 


examination  coverage  for  the  positions 
has  not  been  provided  and  whiere 
because  of  en^jtoyment  conditions  there 
is  a  shortage  of  available  candidates  for 
the  positions.  Appointments  under  this 
paragraph  shall  not  extend  beyond  1 
year  and  the  employment  thereunder 
shall  not  exceed  180  working  days  a 
year.  Seasonal  employments  of  a 
recurring  nature  are  not  authorized 
imder  this  paragraph. 

(jj  Positions  filled  by  (1)  appointment 
of  persons  previously  employed  as 
National  Guard  Technicians  under  32 
U.S.C.  700(a]  in  positions  at  the  same  or 
equivalent  grade  level,  or  below,  who 
are  afrplying  for  or  receiving  an  annuity 
under  the  proviaiona  of  5  U.S.C.  8337[h) 
or  5  U.S.C.  8457  by  reason  of  a  disabih'ly 
that  disqualifies  them  from  membership 
in  the  National  Guard  or  from  holding 
the  mihtary  grade  required  as  a 
condition  of  their  National  Guard 
employment;  or  (2)  reassignment, 
promotion,  or  demotion  within  the  same 
agency  of  former  National  Guard 
Technicians  originally  appointed  under 
this  authority. 

(k}  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  appCcable  laws  relating 
to  compensation. 

(1]  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  or  technical 
experts  for  consultation  purposes. 

(m)  Nonsupervisory  positions  of 
custodial  laborer  (levels  1,  2,  and  3]  and 
general  laborer  (levels  2  and  3]  in  field 
establishments  outside  central  office 
and  regional  office  cities  of  OPM  where 
examination  coverage  has  not  been 
provided  for  the  positions,  as  follows: 

(1)  For  temporary,  intermittent,  or 
seasonal  employmeat  (exclusive  of 
positions  covered  by  paragraph  (1)  of 
this  section}  not  to  exceed  180  working 
days  a  year  in  the  Departments  of 
A^cultm^,  Commerce,  Interior,  and 
Enei^,  in  the  Federal  Aviation  Agency, 
and  in  the  Intematianal  Boundary  and 
Water  Commission;  or 

(2)  When  it  is  specifically  held  by 
OPM  ^at  this  auUiority  is  applicable  for 
employment  in  localities  that  are 
isolated  witih  respect  to  tabor  supply 
and  where  dtere  is  a  shortage  of 
available  candidates  for  the  positions. 

(n)  Any  local  phygician,  surgeon,  or 
dentist  employed  under  contract  or  on  a 
part-time  or  fee  basis. 

(o}  f^^sitions  of  a  scientific, 
professional,  or  ana^tical  nature  when 
filled  by  bona  fide  members  of  the 
facolty  of  an  accredited  college  or 
university  who  hava  special 
qualifications  br  At  positions  to  which 
appointed.  Emptoyrnent  under  this 


provision  shall  not  exceed  130  working 
days  a  year. 

(p)  Positions  of  a  scieAtific. 
professional  oi  analytioal  natttre  when 
filled  by  bona  fide  graduate  students  at 
accredited  alleges  or  uBiversitie* 
provided  that  the  wwk  performed  for 
the  agency  is  to  be  used  by  the  student 
as  a  basis  for  completing  certain 
academic  requiremraits  toward  a 
graduate  degree.  Appointments  under 
this  authority  may  not  exceed  1  year, 
but  may  be  extouied  for  addititnal 
period(8)  not  to  exceed  \  year  as  long  as 
the  conditions  for  appointment  continue 
to  be  met.  The  appointment  of  any 
individual  under  this  authority  shall 
terminate  upcoi  the  individual's 
completion  of  requirements  for  the 
graduate  degree. 

(q]  Positions  at  grade  CS-7.  or 
equivalent,  and  below  when  appointees 
are  to  assist  scientific,  professional,  or 
technical  employees.  Per8<ms  emi^oyed 
under  this  provision  shall  be  (1}  bona 
fide  high  school  science  or  mathematics 
teachers;  or  (2)  bona  fide  students  9\ 
high  schools  or  accredited  ctrfleges  or 
universities  who  are  pursuing  courses 
related  to  the  field  in  which  employed. 
The  appointment  of  any  individual 
under  this  anttiority  shall  termmate 
upon  the  individDaFB  ceesing  to  be 
enrcrfled  in  a  quafifying  educational 
program  or  to  be  empkt^eA  as  a  teacher. 
No  one  shall  be  employtd  mtder  this 
provision  in  routine  clerical  positions, 
routine  trades  and  labor  positions — 
unless  soch  employment  dearly  relates 
to  a  sdentific,  professional,  or  technical 
curriciilun»— or  in  excess  of  1040 
working  hours  a  year.  Appointments 
under  this  authority  may  be  made  only 
to  positions  for  whidi  qttahfication 
standards  established  under  5  CPR  Part 
302  are  consistent  with  the  education 
and  experience  standards  estabKshed 
for  comparable  positions  in  the 
competitive  service.  Appointments 
under  this  authority  may  not  be  used  to 
extend  the  service  limiti  contained  in 
any  other  appointing  authority. 

(r>-{s}  [Reserved]. 

(tj  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Personnel  Manual 
chapter  306.  Upon  comptetion  of  2  years 
of  satisfactory  service  under  this 
authority,  the  employee  aoay  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Okder  12125 
and  implementing  regulations  issued  by 
OPM. 

(u}  Positions  when  filled  by  severely 
physically  handicapped  persons  who:  (1} 
Under  a  ten^orary  appointment  bave 
demonstrated  their  afailky  to  porfprm 
the  duties  satisfactorily;  or  (2]  have  been 
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certified  by  counselors  of  State 
vocational  rehabifitartion  agencies  or  flie 
Veterans  Admiiristration-as  fflcdy  to 
succeed  in  the  performance  of  ^ 
duties.  Upon  completion  of  2  years  of 
satisfactoiy  service  under  ftis  BTrthority, 
the  employee  may  qualify  for  cenvermon 
to  competitive  status  under  the 
provisions  of  Executive  Order  1212S  and 
implementing  regiOatioRS  isseedljy 
OPM. 

{v)  Between  May  13  and  September  80 
only,  temporary  Summerr-Aid  positions 
the  duties  of  whicii  involve  woik  of  a 
routine  nature  not  regnlariy  covered 
under  the  General  Schedule  requiring  no 
specific  knowledge  or  skills,  when  fiUed 
by  youths,  eitiier  (1)  eqipainted  under 
economic  seeds  standrntls  prescribed 
by  OVM:,  or  (2)  who  are  mentally 
retarded  or  severely  physically 
handicapped.  Youths  may  not  be 
appomted  imless  they  have  reached 
their  16th  birthday.  This  paragraph  shall 
apply  only  to  positions  for  which  pay  is 
fixed  at  the  highest  Federal  minimum 
wage  rate  established  by  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

(wj  Part-time  or  intermittent  positions, 
the  duties  of  whidi  involve  routine  work 
up  to  and  including  Ifae  GS-4  level  of 
difficulty  or  equivalent  mider  the 
Federal  W^e  system,  when  filled  by 
bona  fide  students  appointed  under  the 
Stay-in-School  Program.  Students  may 
be  appointed  if  they  need  the  earnings 
from  this  employment  to  continue  in 
school  or  if  they  are  mentally  zetarded 
or  severely  physically  handicapped, 
provided  that  the  following  con^ons 
are  met:  (1)  Appointees  are  enrolled  in 
or  accepted  for  enrollment  as  a  resident 
student  in  a  secondary  school  [or  other 
appropriate  school  for  mentally  retarded 
students)  or  an  instituGon  of  liigher 
learning  not  above  the  liaccalaureate 
level  aocredited  by  a  recognized 
accrediting  body; 

(2]  En^pbyment  does  not  exceed  20 
hours  in  any  calendar  week  except  that 
students  may  work  full  time  during  any 
period  in  which  their  school  is  officially 
closed  and  during  any  school  vacation 
period. 

(3)  While  employed,  appointees 
continue  to  maintain  an  acceptable 
school  standing,  although  they  need  not 
attend  school  during  the  summer, 

(4)  Appointees  meet  fte  economic 
criteria  prescribed  by  the  Office  of 
Personnel  Management,  except  Aat  this 
requirement  <ioe8  not  apply  to  mentailly 
retarded  or  severely  physically 
handicapped  students  ^pointed  under 
the  authority;  and 

(5)  Salaries  ere  fixed  "by  Ibe  agency 
head  at  a  levd  ooramensarete  wMi  ^ 
duties  asstgned  and  fte  expected  levd 
of  peif ommoe. 


Appointments  mider  fhis  adtborily 
may  not  extend  beyond  1  year. 
However.^uch  appointments  may  be 
made  for  additional  periods  of  not  to 
exceed  1  year,  eadi,  if  flie  cstiditions  for 
initial  appointment  are  stifl  met. 
Students  Tttay  not  be  appointed  under 
this  authority  uriess  Aey  bare  readhed 
their  16th  birthday.  No  new 
appointments  may  be  made  between 
May  13  and  August  31,  inclusive. 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal  District  of  Columbia, 
and  State  (including  '^e  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  tiie  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  correctional  institutions  under 
work-release  programs  authorized  by 
the  Prisoner  Rehabilitation  Act  of  1965, 
flie  District  of  Columbia  Work  Release 
Act,  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  one 
additional  year  each  upon  a  finding  fliat 
the  inmate  is  still  in  a  work-release 
status  and  that  a  local  recruiting 
shortage  still  exists.  No  person  may 
serve  under  this  authority  longer  than  1 
year  beyond  the  date  of  ^at  person's 
release  from  custody. 

(y)  Positions  at  grade  GS-2  and  below 
for  summer  employment  as  defined  in 
5  Z13.3101(d),  oifeBsistantB  to  scientific, 
professional,  and  technical  employees, 
when  filled  by  finalists  in  national 
science  oontests. 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Tederal  offidals 
when  filled  by  persons  designeted  by 
the  President  as  White  House  Fellows. 

(aa}  Scientific  and  professional 
research  associate  positions  at  GS-ll 
and  above  v/hen  filled  on  a  temporary 
basis  by  persons  havii^  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  tiie  National  Research 
Council  under  its  pest-doctoral  researdi 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Posrtions  when  filled  by  aliens  in 
the  absence  of  qualified  dtizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
raduded  in  a  delegated  examhyng 
agreement  widi  OPM. 

(cc)  PesitionB  at  GS-17  crad  below 
when  -Sled  bgr  persons  identified  es 
Interchange  Executives  Iqr  €ie 


Piesiflwit^  Oonmnwion  en  Fersennd 
intercnange.  ApOintBieDts  nieee^Bioer 
this  autboiily  may  not  eirtend  beyoed  2 
years. 

(ad}-{ee)  IReservedj 

(fi)  Not  to  exceed  25  posifiens  wben 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  D^iarfement  of 
}ustice  by  persons  in  programs 
adBniistered  t»y  the  Attorney  Ceaeni  «f 
the  United  SUtes  under  Pab.  L.  «l-452 
end  related  statutes.  A  persoe  appointml 
under  this  authority  may  oontiiuie  to  be 
employed  under  it  afier  he/afae  oeeaes  to 
be  in  a  qualifying  program  oi^  es  loqg 
as  he/she  remains  in  the  same  ^gencgr 
without  a  break  in  service. 

(gg}-(hh)  pieserved] 

(ii)  Positions  of  Presidential  fajtem, 
GS-9  and  11.  in  the  Presidential 
Management  Intern  Program.  Initial 
eppointments  must  be  made  at  the  GS-9 
level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
one  additional  year.  Upon  completion  of 
2  years  of  satisfactory  service  ender  this 
authority,  the  employee  may  quattfy  for 
conversion  to  competitive  appointment 
under  the  provisions  of  ExecuQve  '^der 
12964,  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(jj)  Legal  intern  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  "bona  fide  students 
at  recognized  law  schools  who  are 
candidates  for  }.D.  or  LLB.  degrees. 
Appointments  under  this  authority  may 
not  exceed  1  year,  Init  may  be  extended 
for  additional  period(s)  not  to  exceed  1 
year  as  kmg  as  the  conditioia  for 
appointment  continue  to  be  met.  Hie 
appointment  of  any  individual  under 
this  authority  shall  terminate  upon  the 
individual's  graduation  from  law  school 

(kk)  [Reserved] 

(11)  Positions  as  needed  of  readers  for 
bliind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  eD4)loyees,  filled  on  a  hill 
time,  pant-tune,  or  intermittent  basis. 

Section  213.31(^    Executive  Office  of 
the  President 

(a)  Office  of  Adminietration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  sop|K>rt  to 
the  While  House  office. 

(b)  Offioe  of  Management  and  Budget 
(1)  Not  to  exceed  10  poeitions  et  grades 
G&-9/15. 

(c)  Council  on  EnviroameatcH  Quality. 
(1)  Professional  and  tedinical  peettions 
in  grades  GS-18  through  *-15  on  tfae  Maff 
eftheCouBdl 

fd)-f?)  fReserved] 
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(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  CouncU. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  of  Senior 
Policy  Analyst  GS-15;  Policy  Analyst. 
G&-11/14;  and  Policy  Research 
Assistant,  GS-9,  for  employment  of 
anyone  not  to  exceed  5  years  on 
projects  of  a  high  priority  nature. 

Section  213.3104    Department  of  State 

(a)  Office  of  the  Secretary.  (1)  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Family  Liaison  Office,  Office  of 
the  Under  Secretary  for  Management. 

(2H5]  [Reserved] 

(b)  American  Embassy,  Paris,  France. 
(1)  Chief,  Travel  and  Visitor  Unit.  No 
new  appointments  may  be  made  under 
this  authority  after  August  10, 1981. 

(c)  (Reserved) 

(d)  International  Boundary 
Commission,  United  States  and  Canada. 
(1)  Temporary  and  intermittent  Reld 
employees  such  as  instrumentmen, 
foremen,  recorders,  packers,  cooks,  and 
axemen,  for  not  to  exceed  180  working 
days  within  any  one  calendar  year. 

(e)  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs.  (1)  Two  Physical 
Science  Administration  Officer  positions 
at  GS-ie. 

(f)  [Reserved] 

(g)  Office  of  Refugee  and  Migration 
Affairs.  (1)  Not  to  exceed  10  positions  at 
grades  G&-€  through  11  on  the  staff  of 
the  office. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Trip  Specialist  No  new 
appointments  may  be  made  under  this 
authority  after  June  11. 1981. 

Section  213.3105   Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1]  Not  to 
exceed  20  positions  at  the  equivalent  of 
CS-13  through  GS-17  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualiBcations  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees."  when  filled  by  appointment 
of  persons  who  are  not  citizens  of  the 


United  States;  and  positions  in  foreign 
countries  of  messenger  and  janitor. 

(2)  [Reserved] 

(3)  Positions  of  part-time,  intermittent 
or  temporary  Customs  Inspectors,  and 
Port  Directors  in  Alaska  paid  at  a  rate 
not  above  GS-9  and  for  not  more  than 
130  working  days  in  a  service  year. 

(4)  [Reserved] 

(5)  Positions  at  GS-9  and  below  of 
Customs  Enforcement  Officer,  Customs 
Inspector,  Customs  Marine  Clerk/ 
Officer,  Customs  Aid  (sampling), 
Customs  Warehouse  Officer,  Port 
Director,  Interpreter,  and  Laborer,  with 
duties  of  a  continuing  nature  that 
require  the  part-time  or  intermittent 
service  of  an  employee  for  not  more 
than  700  hours  in  his/her  service  year. 
An  individual  appointed  under  this 
exception  may  not  be  employed  in  the 
Bureau  of  Customs  under  a  combination 
of  this  and  any  other  exception  for  more 
than  700  hours  in  his/her  service  year. 

(6)  Twenty-five  positions  of  Criminal 
Investigator  for  special  assignments. 

(7)-(8)  [Reserved] 

[9]  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  state  of  Arizona 
when  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Office  of  the  Comptroller  of  the 
Currency.  (1)  Not  to  exceed  six  positions 
filled  under  the  Professional  Accounting 
Fellow  Program.  Appointments  under 
this  authority  may  not  exceed  2  years. 

(d)  [Reserved] 

(3)  Internal  Revenue  Service.  Twenty 
positions  of  investigator  for  special 
assignments. 

(2)  Two  positions  of  Senior  Visiting 
Pension  Actuary,  CS-1510-14/15. 
Appointments  to  these  positions  must  be 
for  periods  not  to  exceed  24  months. 

(f)  [Reserved] 

(g)  Bureau  of  Alcohol,  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  investigator  for  special 
assignments. 

(h)  [Reserved] 

(i)  Bureau  of  Government  Financial 
Operations.  [1]  Clerical  positions  at 
grades  GS-5  and  below  established  in 
Emergency  Disbursing  Offices  to 
process  emergency  payments  to  victims 
of  catastrophes  or  natural  disasters 
requiring  emergency  disbursing  services. 
Employment  under  this  authority  may 
not  exceed  1  year. 

Section  213.3106   Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  30  positions  at  grades  G&-6/15 
in  the  Defense  Mobilization  Systems 
Planning  Activity,  Office  of  the  Deputy 
Assistant  Secretary  of  Defense 


(Mobilization  Planning  and 
Requirements.)  No  new  appointments 
may  be  made  under  this  authority  after 
March  31, 1993. 

(2)-{5)  [Reserved] 

(6)  One  Executive  Secretary,  US-USSR 
Standing  Consultative  Commission  and 
Staff  Analyst  (SALT),  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

(b)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army,  Navy,  and 
Air  Force).  (1)  Professional  positions  in 
Military  Dependent  Sahools  Systems 
overseas. 

(2)  Positions  in  attache  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Research  Branch  Office  in  London. 

(3)  Positions  of  clerk-translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Educational  Specialist 
the  incumbents  of  which  will  serve  as 
Director  of  Religious  Education  on  the 
Staffs  of  the  Chaplains  in  the  military 
services. 

(5)  Positions  under  the  program  for 
utilization  of  alien  scientists  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense  when  occupied  by  alien 
scientists  initially  employed  under  the 
program  including  thoee  who  have 
acquired  United  States  citizenship 
during  such  employment 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  military  or 
civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  under  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
the  separation  of  a  dependent's  sponsor 
Provided,  That  (i)  a  sdiool  employee 
may  be  permitted  to  complete  the  school 
year;  and  (ii)  an  employee  other  than  a 
school  employee  may  be  permitted  to 
serve  up  to  one  additional  year  when 
the  mihtary  department  concerned  finds 
that  the  additional  employment  is  in  the 
interest  of  managemoit. 

(7)  Fifteen  secretarial  and  staff 
support  positions  at  GS-12  or  below  on 
the  White  House  Support  Group. 

(8)  Positions  in  DOD  research  and 
development  activities  occupied  by 
participants  in  the  DOD  Science  and 
Engineering  Apprenticeship  Program  for 
High  School  Studenta  Persons  employed 
under  this  authority  shall  be  bona  fide 
hi^  school  students,  at  least  14  years 
old.  pursuing  courses  related  to  the 
position  occupied  and  limited  to  1040 
worldng  hours  a  year.  Children  of  DOD 
employees  may  be  appointed  to  these 


/  V<a.S4.  No.  ISS  /  I1w^5. 


^M|    V^^^v  J    ^^^^^n^BV 


positions,  nntwit'hntiniliiig  thr  sonn  a"j 
daughters  restriction,  il^Soe  positions  aie 
in  file  field  activities  at  remote 
locations.  Appointments  under  this 
BOthorily  may  he  made  only  to  posMions 
for  which  qualification  standards 
established  under  5  CFR  Part  dSZ  nre 
consistent  with  the  education  .and 
experience  standards  established  lor 
comparable  positions  in  tbe-comfKtitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  .ai^  aSiher 
appointing  authority. 

(c)  Defense  Contract  Audit  Agency. 
(1)  Not  to  exceed  two  positions  of 
Accounting  Fellow,  Auditor,  GMt511-14, 
filled  under  fiie  Accounting  Fe^wahip 
Program.  Appointments  under  this 
authority  may  not  exceed  2  years. 

(d)  Ceneral.  (l^PositiQns  concerned 
with  advising,  administering, 
supervising  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaUiation,  interpretation, 
dissemination,  and  estimation  of 
intE^iigence  liffuruialiuii.  inclnding 
scientific  and  tedmical  positions  in  die 
intelligence  function;  and  positions 
involved  in  &e  planning,  progi'auunmg, 
and  management  of  inteHigence 
resuui'ces  when,  in  the  opinion  of  OPM. 
it  is  impracticefble  to  -examine,  llns 
authority  dees  not  vppYy  to  positions 
assigned  to  cryptdogic  and 
communicatioHS  intelUgeRce  activities/ 
functions. 

(2)  Positions  involved  in  inteBi^ce- 
related  work  d^  ra^pitalogic 
inteUigenoe  «afr\4tie8  4jf  die  military 
departments,  l^is  mdedes  all  portions 
of  mtelligeRoe  researdi  «peaiariSt  and 
similar  positions  in  liie  inteffigenoe 
classification  series;  all  scient^  md 
tedndodpositioBS  involvmg  die 
appbcaftisns  of  engineering,  physical  or 
technical  sciences  to  iBtelligBnce  work; 
and  prdfesnonal  as  well  as  intelligence 
tecfaniciBn  paiticna  in  which  a  majority 
of  the  incumbent's  time  is  qient  in 
advinng,  adminisleriiig.  supervising,  or 
perf  oraning  work  in  Ihe  coUectian. 
processing,  analysis,  |m>dHction, 
evaluation,  interpretation, 
dissemination,  or  estimation  of 
intelhgeoce  infbrmatkHi  or  in  the 
planning,  pro^annBing,  and 
management  of  inteUigeaoe  resources. 

(e)  Uniformed  Services  University  ■of 
the  Health  Sciences,  |1)  Positions  of 
Dean,  Associate  Dean,  Assistant  Dean, 
faculty  members,  postdoctoral  fellows, 
research  associates,  senior  research 
essodates,  and  vistiDg  scientists. 

(2)  PositioBS  fiatabhsfaed  to  perform 
work  on  pnojeots  fnaded  fromipiants. 

{f)  NaUoaalOefBaae  ffnivePBity.  {i) 
Not  to«Koeed  ie|]BBitiaBS«faeniar 
poliry  analyst  GS-15,  at  the  strategic 


Concepts  DevekprnentCeBter.  initMl 
appoiBtBHBlB  to  these  posiliBaB  iBsy  ABit 
exceed  6  years,  but  may  iae  exloided 
thereafter  in  1-,  2-.  m  S^ear  iauwuiBiits. 
indefinii^. 

(g)  Debase  Cnmmuniaatione  Ageacy. 
(1)  Not  to  exceed  10  poaitions  «t  gradei 
G&-10/15 1o  rtoff  aad  sappart  4he  Crisis 
Management  Center  «t  the  %k9iite  House. 

(h)  Defense  Sjmteme  Maaageaaeat 
College,  Fort  Belvadr,  VA. 

(1)  The  Provost  and  |H«{es80ts  is 
grades  GS-U  tbreugh  15. 

Section  213.3107   Department  of -Ae 
Army 

(a)  Geaeroi.  (Ij  Not  to  exceed  30 
positions  on  the  laculty  and  staff  which 
ate  classified  in  the  GS-1700 
occupational  group  and  the  G&-141fl 
Librarian  series,  located  at  the  US. 
Army  Russian  Institute,  Gannisdb, 
Germany^  and  the  LIS.  Axmy  tan^ 
I^neiingp  Training  Center  &irope, 
Munich,  Germany. 

(bl  Aviation  Systems  Command.  (1) 
One  sr.i«stifir  And  professional  lesearch 
position  in  the  LL5.  Acxiy  Research  And 
Technology  laboratories,  the  duties  of 
which  require  ^lecific  knowledge  of 
aviation  technology  in  wn-aDied 
nations. 

[c]  Coipe  dfEagineers.  \t]  [fieserved] 

(2)  Nonsupervisory  tcades,  crafts,  and 
manual  labor  positions  at  grades  WG-B 
and  below  on  survey,  construction, 
shoit-tecm  maintenance,  or  Hoating- 
plant  qperations,  where  because  of 
tumover,  lade  of  iiousing  facilltieB. 
mobility  of  work  site,  or  remoteness  of 
persoimd  servicing  facilities,  an 
adequate  lafbor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  This  authority  can  be  used  only 
when  0PM  has  determined  diat  it  is 
specifically  apphcable  to  a^en 
situation;  tTrdinarily,  it  will  not  be  used 
for  employment  in  OFM  central  office, 
regional,  and  branch  office  cities  or  in 
cities  where  diere  is  a  local  OFM  area 
office  to  service  the  employhig 
establishment. 

[d]U.S.  Miliary  Academy,  West  Point, 
New  York.  (1)  Civilian  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activilies  Coordinator,  chapel  ozganist 
and  choir-ma^er,  Director  of 
IntercoUegiate  Athletics,  Associate 
Director  <^Intercailegiate  Adiletics, 
Facility  Aianager,  Building  Manager, 
three  Physical  Therapists  ^Athletic 
Trainess),  Associate  Director  of 
Admissions  for  Plans  and  ftopams. 
Deputy  Oisector  of  Alomai  Aflaixs;  and 
librariea  «^en  Idled  by  an  affioer  of  the 
Rflgidar  Acnqr  Triind  from  active 
servioe,  and  Ibe  ndttary  secratary  to  tbe 
Superintendent  when  filled  by  a  U.S. 


Militaqfi 

regular  rmwnissi— ed  offioer  far 

disobilily. 

(e)  US.  Aany  School  jjf  tie  Antemas, 
FortSenakig,  Georgiu.  (IJ  AisiMoos  of 
Tranalaior  (Typk«|,  CS-llMI-4/t.  md 
SvperviMvy  Tt^Mrintor,  Cfl  111-11.  Jto 
new  j^jpnulmanti  say  1m  made  imder 
this  outhuctty  after  fVwTPinla  I  t1, 19K. 

(f)  CsntBd  identification  Labeoatary. 
(1)  One  position  of  Scientific  DiKctot, 
GM-190-15,  and  four  pactions  of 
Forensk  Sdentists.  GM-m-44.  kitiBl 
appointment  to  these  positions  Is  NTE 
9-6  years,  with  provislen  for  indefinite 
numbers  ef  renewah  in  1-,  2-,  or  9-yeaT 
inuKuiuiils. 

|g)  Befeme  Longaage  InsOMe.  {1)  AB 
positions  on  'the  faculty  and  st^n^idi 
are  -dasslfied  in  die  CS-T70S 
occupational  group,  Ae'GS-fWB 
Language  Speciahst  series,  and  fte  OS- 
303  Bilingnal  Clerk  series,  ibai  rapaie 
eifuei  a  proficiency  in  a  foreign 
language  or  a  knowledge  of  fore^n 
language  teaching  methods. 

(h)  Army  War  College,  CarDsle 
Barracks,  Pa.  [\)  Five  positions  of 
Educational  Specialist  for  eny^oyment 
of  not  to  exceed  1  year  Provided,  Tliat 
sodi  employment  may,  with  the  prior 
approval  of  OPM.  be  extended  for  not  to 
exceed  one  additional  year. 

(2]  Nine  senior  policy  analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute,  Army  War  College, 
with  appointments  to  be  made  initially 
for  up  to  3  years  and  thereafter 

pyt^tTM^p^  jinnnatly  if  nppHo/l 

(3)  Five  research  oriented  faculty 
positions,  GS-14/15.  with  theUS.  Azmy 
War  College,  at  Cariisle  Barracks.- 
Peansylvaaia,  with  appointments  to  be 
made  initially  for  up  to  3  years  and 
thereafter  extended  muiua%  if  needed. 

(i)  {ReservedJ 

(j)  U3.  Mihtary  Academy  Preparatory 
School,  FortMoamouth,  New  Jersey.  (1) 
Positions  of  Academic  Director, 
Department  Head  and  Instructer. 

Section  213.2108    Department  of  the 
Navy 

(a)  General.  (1)  [Reserved] 

(2)  Positions  of  Student  {^armacist  for 
temporary,  part-time,  or  inlennitteitf 
employment  in  U.S.  naval  regional 
medical  centers,  ho^itals,  t^nios  and 
departments  when  filled  by  students 
who  are  enrolled  in  an  apptowed 
phamacy  program  in  a  partidpatiiig 
non-Federal  institution,  and  whose 
con^emntion  is  fixed  nnder  S  U.S.C. 
5351-54.  Empluyiaealander-dus 
authority  Bay  not  OGCBBd  one  year. 

(3)[Bii ■!] 

<^  Not  to  ensed  SO  pos  Wans  «f 
resident-in-training  at  U.S.  naval 
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regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
trahung  programs,  when  filled  by 
residents  assigned  as  affiliates  for  part 
of  their  training  from  non-Federal 
hospitals.  AssigniAents  shall  be  on  a 
temporary  (full-time  or  part-time)  or 
intermittent  basis,  shall  not  amount  to 
more  than  6  months  for  any  person,  and 
shall  be  applied  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(5)  [Reserved] 

(6)  Positions  of  Student  Operating 
Room  Technician  for  temporary,  part- 
time  or  intermittent  employment  in  U.S. 
naval  regional  medical  centers  and 
hospitals,  when  filled  by  students  who 
are  enrolled  in  an  approved  operating 
roonl  technician  program  in  a 
participating  non-Federal  institution, 
whose  compensation  is  fixed  under  5 
U.S.C  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  student  social  worker 
for  temporary,  part-time,  or  intermittent 
employment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enrolled  in  academic 
institutions:  Provided,  That  the  work 
performed  in  the  agency  is  to  be  used  by 
the  student  as  a  basis  for  completing 
certain  academic  requirements  by  such 
educational  institution  to  qualify  for  a 
graduate  degree  in  social  work.  Tliis 
authority  shall  be  applied  only  to 
students  whose  compensation  is  fixed 
under  5  U.S.C.  5351-54. 

(8)  Positions  of  student  practical  nurse 
for  temporary,  part-time,  or  intermittent 
emplojrment  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  trainees 
enrolled  in  a  non-Federal  institution  in 
an  approved  program  of  educational  and 
clinical  training  which  meets  the 
requirements  for  licensing  as  a  practical 
nurse.  This  authority  shaU  be  applied 
only  to  trainees  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 

(9)  [Reserved] 

(10]  Positions  of  medical  technology 
intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensaries, 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in  non- 
Federal  institutions.  Employment  under 
this  authority  may  be  filled  on  a  full- 
time,  part-time,  or  intermittent  basis  but 
may  not  exceed  1  year.  This  authority 
shall  be  applied  only  to  students  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

[11]  Positions  of  medical  intern  at  U.S. 
naval  regional  medical  centers, 
hospitals,  and  dispensaries,  when  filled 
by  persons  who  are  serving  medical 
internships  at  participating  non-Federal 


hospitals  and  whose  compensation  is 
fixed  under  5  U.S.C.  5351-54. 
Employment  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  student  speech 
pathologist  at  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  persons 
who  are  enrolled  in  participating  non- 
Federal  institutions  and  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(13)  Positions  of  student  dental 
assistant  in  U.S.  naval  dental  centers, 
clinics,  and  departments,  when  filled  by 
students  who  are  enrolled  in  an 
approved  dental  assistant  program  in  a 
participating  non-Federal  institution, 
and  whose  compensation  is  fixed  under 
5  U.S.C.  5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(14)  [Reserved] 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President 

(b)  Naval  Academy,  Naval 
Postgraduate  School,  and  Naval  War 
College.  [1]  Profeaeors,  instructors,  and 
teachers;  the  Director  of  Academic 
Planning,  Naval  Postgraduate  School; 
and  the  librarian,  organist-choirmaster, 
registrar,  the  dean  of  admissions,  and 
social  counselors  at  the  Naval  Academy. 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  CS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Policy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility, 
Barking  Sands,  Hawaii.  (1)  All  positions. 
This  authority  applies  only  to  positions 
that  must  be  filled  pending  final  decision 
on  contracting  of  Facility  operations.  No 
new  appointments  may  be  made  under 
this  authority  after  ]uly  29,  1988. 

(f)  [Reserved] 

(g)  Office  of  Naval  Research.  (1)  Not 
to  exceed  five  positions  of  Liaison 
Scientists,  CS-13/15.  in  theMaval 
Research  Branch  Office  in  Japan,  when 
filled  by  research  scientists  who  have 
specialized  experience  in  scientific 
disciplines  of  current  interest  to  the 
Department  and  who  have  a 
demonstrated  abBity  to  deal  with  the 
Japanese  scientific  community  in  their 
disciplines.  An  appointment  under  this 
authority  may  be  made  initially  for  a 


period  not  to  exceed  2  years.  With  the 
prior  approval  of  OPM,  total 
employment  under  this  authority  may  be 
for  as  long  as  3  years. 

Section  213.3109   Department  of  the  Air 
Force  j 

(a)  Office  of  the  Se6retary.  (1)  One 
Special  Assistant  in  the  Office  of  the 
Secretary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operatiing 
duties  except  as  operating  or 
administrative  responsibilities  may  be 
exercised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Siiecretary  of  the  Air  Fbrce. 

(2)  Sixty-five  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions,  GS-11  through  CS-15,  in 
Detachments  6  and  51,  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases, 
California,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  U.S.  Air  Force  Academy,  Colorado. 
(1)  Positions  of  Cadet  Hostesses, 
Instructors  in  Physical  Education, 
Instructors  in  Music  (choirmasters),  one 
Training  Instructor  (ParachutiJig),  one 
Training  Instructor  (Code  of  Conduct 
and  Evasion),  and  two  Physical 
Therapists  (Athletic  Trainers). 

(e)  Not  to  exceed  five  positions,  GS-12 
through  GS-15,  in  the  Specialized 
Management  Office  (WR-ALC/QL)  at 
Robins  Air  Force  Base,  Georgia,  which 
will  provide  logistic  support 
management  staff  guidance  for  highly 
sensitive  and  high  priority  programs  and 
projects.  Employment  under  this 
authority  is  not  to  exceed  May  30, 1988. 

(c]  Drug  Enforcement  Administration. 
(1)  [Reserved] 

(2)  One  hundred  and  fifty  positions  of 
Intelligence  Research  Agent  and/ or 
Intelligence  Operation  Specialist  in  the 
CS-132  series,  grades  GS-9  through 
GS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11 

Section  213.3112    Department  of  the 
Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clarical  positions  at  or 
below  grades  GS-7.  WG-IO.  or 
equivalent  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
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certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
DepartmenL 

(2)  All  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  groimds, 
buildings,  or  other  structures  and 
prevent  damages  or  tiieft  of  Government 
property.  Such  appointments  shall  not 
extend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent  and  below  in  such  areas  as 
forestry,  range  management  soils, 
engineering,  fishery  and  wildlife 
management  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
days  a  year. 

(5)  Temporary  positions  established  in 
the  field  service  of  the  Department  for 
emergency  forekt  and  range  fire 
prevention  or  suppression  and  bUster 
rust  control  for  not  to  exceed  180 
working  days  a  year  Provided,  That  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm,  or 
other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employed  in  field 
positions,  the  vioAi  of  which  is  financed 
joindy  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  t)f  the  Interior  directiy  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
die  term  "Indian." 

(8)  Temporary,  intermittent  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in  non- 
professional mining  activities,  such  as 
those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed  180 
working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers  equipment  operators 


and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when 
the  activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  11  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  rate. 
Employment  under  this  authority  may 
not  exceed  10  weeks. 

(b)  [Reserved] 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  [Reserved] 

(e)  Office  of  we  Assistant  Secretary, 
Territorial  and  International  Affairs.  (1) 
[Reserved] 

(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  G&-9,  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  bom  the  Virgin  Islands  or 
Guam;  U.S.  nationals  firom  American 
Samoa;  or  in  the  case  of  the  Northern 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S.  trusteeship. 
Employment  under  this  authority  may 
not  exceed  6  months. 

(3)  [Reserved] 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
specialized  administrative,  professional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(f)  National  Park  Service.  (1)  Park 
Ranger  positions  (appropriate 
specializations)  at  saltuies  equivalent  to 
GS-2  through  GS-5  to  perform  practical 
and  technical  work  supporting  the 
management  of  Park  Service  areas  and 
resources  in  the  functional  areas  of 
interpretation,  resources  management, 
visitor  protection,  and  visitor  services; 
and  positions  at  salaries  equivalent  to 
grades  GS-6  and  GS-7  in  which  the 
duties  are  supervisory  or  consist  of 
highly  specialized  technical  work  in 
support  of  National  Park  Service 
operations  in  the  functional  areas 
delineated  above.  The  total  number  of 
Park  Ranger  and  Park  Technician 
positions  at  salaries  equivalent  to  GS-6 
and  GS-7  excepted  under  this  paragraph 
shall  not  exceed  200.  Employment  under 
this  paragraph  is  limited  to  persons  who 
meet  the  qualification  standards  for 
each  salary  level  which  have  been 
agreed  upon  by  OPM  and  the 
Department  Iliese  standards  include  as 


a  minimum  the  following  number  of 
previous  seasons'  experience  at  a  salary 
equivalent  to  the  next  lower  grade  or 
equivalent  experience,  in  a  Federal, 
State,  or  local  paric: 

(i)  For  IGS-7:  Two  seasons  at  IGS-6 
level  in  the  National  Park  Service. 

(ii)  For  IGS-6:  Two  seasons  at  IGS-5 
level  in  the  National  Park  Service. 

(iii)  For  IGS-5:  One  season  at  IGS-4 
level  or  its  equivalent  in  experience. 

(iv)  For  IG&-4:  One  season  at  IGS-3 
level  or  its  equivalent  in  experience. 

(v)  For  IGS-3:  One  season  at  IGS-2 
level  or  its  equivalent  in  experience. 

Employment  under  this  paragraph 
shall  be  only  for  duty  that  is  temporary, 
intermittent,  or  seasonal,  and  no  person 
shall  be  employed  by  the  same 
appointing  office  in  the  National  Park 
Service  under  this  paragraph  or  a 
combination  of  this  and  any  other 
excepting  authorities  in  excess  of  180 
working  days  a  year. 

(2)  [Reserved] 

(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intermittent 
positions  in  the  Redwood  National  Park, 
California,  which  are  needed  for 
rehabiUtation  of  the  park,  as  provided 
by  Public  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(g)  Bureau  of  Reclamation.  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent  or  part-time 
basis  on  special  valuation  or 
prospective-entrymen-review  projects 
where  knowledge  of  local  values  or 
conditions  or  oti^er  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  are  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  That  such  employment 
may,  with  prior  approval  of  OPM,  be    . 
extended  fur  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs.  (1) 
Positions  of  Territorial  Management 
Interns,  GS-5,  when  filled  by  persons 
selected  by  the  Government  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyond  1  year. 

Section  213.3113    Department  of 
Agriculture 

(a)  General.  (1)  Agents  employed  in 
field  positions  the  woric  of  which  is 
financed  jointiy  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointiy  made  by  the 
Department  and  the  cooperating 
organization,  this  authority  is  not 
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applicable  to  positioDs  ia  the 
Agrkskval  Reiaaicb  Service  or  Ac 
Statistical  Rcporlmg  Service.  Tlta 
authoijty  it  net  aniUcable  to  the 
following  positions  in  the  AgriCBitmral 
Maiketing  Servke:  Agricultaxal 
Commoditj  gracbr  (fraia]  and  (laeat), 
(potdtiyX  and  (dairy)  agzicaltnral 
commodity  aid  [grain],  and  tobacco 
inspiection  poaitions. 
(2H4]  [Reserved] 

(5)  Temporary,  intermittent,  or 
seasonal  empbyment  in  the  field  service 
of  the  Department  in  positions  at  and 
below  GS~7  and  WG-10  in  the  following 
types  of  positions;  Field  assistants  for 
subprofessional  services;  caretakers  at 
temporarily  closed  camps  or  improved 
areas;  forest  workers  oigaged  primarily 
for  fire  prevention  or  suppression 
activities  and  other  forest  workers 
employed  at  headquarters  other  than 
forest  supervisor  and  regional  offices; 
State  performance  assistants  in  the 
Agricultural  StabiUzation  and 
Conservation  Service;  agricultural 
helpers,  helper-leaders,  and  workers  hi 
the  Agricultural  Research  Service  and 
the  Animal  and  nant  Health  Inspection 
Service,  and  subject  to  prior  01^ 
approval  granted  in  the  calendar  year  in 
which  the  appointment  is  to  be  made, 
other  clerical,  trades,  crafts,  and  manual 
labor  positions.  Total  empbyment  under 
this  subparagraph  may  not  exceed  180 
worVmg  days  ia  a  service  year: 
Provided,  TTiat  an  eni|rioyee  may  woric 
as  many  as  220  wuikliig  dasrs  in  a 
service  jtea  when  emjrfoyment  beyond 
180  dasrs  is  required  to  cope  with 
extended  fire  seasons  or  sudden 
emergencies  such  as  firt,  flood,  storm,  or 
other  unforeseen  situations  involving 
potential  h»s  of  life  or  property.  This 
paragraph  does  not  cover  trades,  crafts, 
and  manual  labor  positions  covered  by 
paragraphs  fi)  and  (m}  of  S  213.3102. 

(6)  [Reserved} 

»  (7)  Not  to  exceed  94  PTo^am 
Assistaats,  whose  experience  acquired 
in  positions  txceplcd  from  the 
competitive  civil  service  in  the 
administration  of  agricBftura)  prograns 
at  the  State  level  is  needed  fay  Ae 
Departmmt  for  die  norc  efficient 
administratkm  of  its  programs.  No  new 
apptnntnent  nay  be  made  under  ^s 
authority  after  December  31, 1985. 

(b)  [Reserved] 

(c)  Forest  Service.  (1)  [Reserved] 
(2)  Po^tioBS  in  Alaska  of  L^orers, 

Boat  Operatwns^  Nfedmaics^  Eqaifnnent 
Operates,  and  Caiptntecs  whose-  dtotics 
require  the  operation  of  boato  in  coastal 
waters  aad/os  the  estabttsteMnt  aad 
maiBtenanca  af  work  c^ps  in  rcsnste 
areas. 

(d)  AgriaUtani  fkahititntwa  and 
ConservaHott  ScrncR. 


(1)  Not  to  exceed  34  positions  of 
Agricultural  Program  sijieciarist,  GS- 
1145-7/12,  engaged  m  conversion  of 
ASCS'  (hrectives  and  information 
system  to  a  completely  automated 
format.  Appointments  to  these  positions 
may  be  made  mitially  at  the  CS-7/ll 
levels  and  may  not  exceed  September 
30, 1989. 

(2)  Members  of  State  Committees: 
Provided,  That  employment  under  this 
authority  shall  be  ttmited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  nationat  procedures  and 
policies  for  adaptation  at  State  and  local 
levels  within  established  parameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  be 
extended  only  by  tiie  Secretary  of 
Agriculture  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  Secretary. 

(e)  Farmers  Home  Administration.  {1} 
[Reserved] 

(2)  County  comnntteemen  to  consider, 
recommend,  and  advise  with  respect  to 
the  Farmers  Home- Administration 
program. 

(3)  Temporary  positions  whose 
principel  duties  involve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pursuant  to  current  statutes 
auLhorizing  natural  disaster  emergency 
loans.  Appointments  under  this 
provision  shall  not  exceed  1  year  unless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM,  be  further  extended 
for  additional  periods  not  to  exceed  1 
year  each. 

(4H5)  [Reserved] 

'(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistanee  pursuant  to  current 
authorizing  statutes. 

[T)  Agricultaral  Marketing  Service,  fl) 
Positions  o^  Agricsltural  Commodity 
Graders,  Agricultural  Commodity 
Technicians,  and  A^icultural 
Commodity  Aids  at  grades  G&-Q  and 
below  in  the  tobacco,  davy,  and  poultry 
commodities;  Meat  Aee^tance 
Specialists  at  grades  GS-n  cmd  below; 
Clerks,  Clerk-Typists,  and  Computer 
Clerks  at  grades  G6-4  and  below;  and 
Laborers  under  ^  Wage  System. 
Employment  andet  this-  authority  is 
lin^ted  to  either  UK)  hows  or  180  days 
in  a  service  year. 

(2)  Pbsitioiis  of  Agrieultwal 
Commodity  Graders,  Agrieuftoial 
Commodity  Technicians,  and 
Agricuharal  Csauaodity  Aids  at  padea 


GS-11  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commodities.  Employment  isider  this 
authority  may  not  exceed  180  days  in  a 
service  year.  In  unforeseen  situations 
such  as  bad  weather  cr  crop  conditions, 
unanticipated  plant  demands,  or 
increased  imports,  empbyees  may  work 
up  to  240  da3rs  m  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  GS-5, 
may  be  employed  as  trainees  for  the 
first  appointment  for  en  initial  period  of 
6  months  for  training  without  regard  to 
the  service  year  limitation. 

(3]  Milk  Market  Administrators. 

(4J  All  positions  on  the  staffs  of  Milk 
Market  Administrators. 

(8H>)  [Reserved] 

li)  Food  and  Nutrition  Service.  (1) 
[Reserved] 

[2]  Three  hundred  fifty  positions  of 
food  assistance  program  specialist,  GS- 
5/7,  under  the  Child  Nutrition  Summer 
Feeding  Program,  for  tes^orary 
employment  not  to  begin  before  March  1 
and  not  to  exceed  September  30  of  each 
year,  on  a  full-time,  part-tiiae,  ot 
intennittent  basis.       1 

(k)  [Reserved]         ' 

(I)  Food  Safety  and  bapectioa 
Service.  (1H2)  [ReserTed]. 

[3]  Positions  of  oicat  and  poidtry 
inspectors  (veterioarians  at  GS-11  and 
bebw  and  nonveterinarians  at 
appropriate  grades  bdow  GS-11)  for 
empbymeot  on  a  temposaiy. 
intermittent  (x  seasonal  bans,  not  to 
exceed  1,280  hours  a  year. 

(m)  Federal  Gntin  Inspectiai  Service. 
[1]  One  hundred  and  fifty  poutions  of 
Agriddtaral  Commodity  Aid  (Gt-ain), 
GS-2/4;  100  positions  of  Agricultaral 
Commodity  Technidan  (Grain).  GS-4/7; 
and  60  positions  of  A^icultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  en-  seasonal  basis  not  to 
exceed  1,280  hours  hi  •  service  year. 

Section  213.3114    Departmeat  of 
Commerce 

(a)  General.  ri)-49  ftescrved] 

(3)  Not  to  exceed  50  scicniilicaiid 
technical  positions  whose  daties  are 
performed  primarily  in  1^  Antarctic. 
Incumbents  of  ^ese  positkms  may  be 
statioBed  in  die  eontnienta)  United 
States  for  periods  of  arientetien, 
training,  analysis  of  data,  and  report 
writing. 

(b)  Office  efthe  Secretary.  (1)  Otae 
position  of  AdtaBHistrative  Assistant, 
GS^-301-8t  in  the  Office  crfEeonranie 
Affairs.  New  appoiattaeuts  may  not  be 
made  after  March  30;  t97A 

(c)  preserved} 

[i^  Boreas  of  UteCaneaa.  (T> 
Managers,  supervisors,  techrdcrans. 
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clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  (1)  temporary,  part- 
time  or  intermittent  employment  in 
connection  with  major  economic  and 
demographic  censuses  or  with  surveys 
of  a  nonrecurring  or  noncyclical  nature; 
and  (2)  indefinite  employment  for  the 
duration  of  each  decennial  census  for 
key  employees  located  at  the  Master 
District  Offices  (MDO)  and  Processing 
Offices  (PO):  Provided,  That  temporary, 
part-time  employment  of  the  nature 
described  in  (IJ  above  will  be  for 
periods  not  to  exceed  1  year;  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  Office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 

(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part-time 
basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-0 
through  GS-12  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under  this 
authority  may  not  exceed  2  years. 

(e)-{h)  [Reserved] 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (1)  Thirty  positions 
at  GS-12  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  under  the  jurisdiction 
of  the  Under  Secretary  for  International 
Trade.  Incumbents  will  be  assigned  to 
advisory  rather  than  to  operating  duties, 
except  as  operating  and  administrative 
responsibility  may  be  required  for  the 
conduct  of  pilot  studies  or  special 
projects.  Employment  under  this 
authority  will  not  exceed  2  years  for  an 
individual  appointee. 

(2)  Not  to  exceed  40  positions  of 
Managers  and  Deputy  Managers  of 
International  Trade  Fairs  and  Exhibit 
Programs  in  foreign  countries  when  the 
duties  require  a  considerable  portion  of 
the  employee's  time  to  be  spent  in 
foreign  countries. 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  through  GS-15,  to  be  filled 
by  persons  qualified  as  industrial  or 
marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  practices  applicable 
to  one  or  more  of  the  current  segments 
of  U.S.  industry  served  by  the  Under 
Secretary  for  faitemationai  Trade,  and 
the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exoeed  2 


years  and  may,  with  prior  approval  of 
OPM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  OPM,  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  facilities, 
meteorological  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal,  Kotzebue.  McGrath.  Northway. 
and  St.  Paul  Island. 

(2)  [Reserved] 

(3]  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Survey. 

(4)  Temporar>'  positions  required  in 
connection  with  die  surveying 
operations  of  the  field  service  of  the 
National  Ocean  Survey.  Appointment  to 
such  positions  shall  not  exceed  8  months 
in  any  one  calendar  year. 

(5)  Field  positions,  GS-0  and  below,  m 
the  National  Marine  Fisheries  Service 
conducting  fish  and  processed  fish 
products  inspectbn.  funded  by  the 
private  sector.  New  appointments  under 
this  authority  may  not  be  made  after 
July  1. 1990. 

(k)  [Reserved] 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-15. 

Section  213.3115    Department  of  Labor 

(a)  Office  of  the  Secretory.  (1) 
Chairman  and  five  members, 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members, 
Benefits  Review  Board. 

(b)  Bureau  of  Labor  Statistics.  [1)  Not 
to  exceed  500  positions  involving  part- 
time  and  intermittent  employment  for 
field  survey  and  enumeration  work  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  applicable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
and  below.  Employment  under  this 
authority  may  not  exceed  1,600  work 
hours  in  a  service  year.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31, 1984. 

(c)  [Reser\'ed] 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  supemsory  manpower 
development  specialist  and  manpower 
development  speciahst,  GS-7/15,  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 


Section  213.3116    Department  of  Health 
and  Human  Services 

[a]  [Reserved] 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident.  GS-644-7,  in  the 
Blood  Bank  Department,  Clinical  Center, 
of  the  National  Institutes  of  Health. 
Appointments  under  this  authority  will 
not  exceed  1  year. 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  AU  positions  in  the  Public  Health 
Service  Hospital,  Carville,  La. 

(4]  Positions  concerned  with  problems 
in  preventive  medicine  financed  or 
participated  in  by  the  Department  of 
Health  and  Human  Services  and  a 
cooperating  State,  county,  municipaUty, 
incorporated  organization,  or  an 
individual  in  wUch  at  least  one-half  of 
the  expense  is  contributed  by  the 
cooperating  agency  either  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  carrying  on  of 
the  work. 

(5)  Medical  and  dental  interns, 
externa,  and  residents;  and  student 
nurses. 

(6)  Positions  of  scientific,  professional, 
or  technical  nature  when  filled  by  bona 
fide  students  enrolled  in  academic 
institutions:  Provided,  That  the  work 
performed  in  the  agency  is  to  be  used  by 
the  student  as  a  basis  for  completing 
certain  academic  requirements  required 
by  an  educational  institution  to  qualify 
for  a  scientific,  professional,  or  technical 
field.  This  authority  shall  be  applied 
only  to  positions  with  compensation 
fixed  under  5  U.S.C.  5351-5356. 

[7]  Not  to  exceed  50  positions 
associated  with  health  screening 
programs  for  refugees. 

[8]  All  positions  in  the  Public  Health 
Service  and  other  positions  in  the 
Department  of  Health  and  Human 
Services  directly  and  primarily  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians.  The 
Secretary  of  Health  and  Himian  Services 
is  responsible  for  defining  the  term 
"Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Trainee  in  the 
Radiation  Oncology  Branch,  National 
Cancer  Institute.  Employment  under  this 
authority  shall  not  exceed  1  year  for  any 
individual.  This  authority  shall  be 
applied  only  to  positions  with 
compensation  fixed  under  5  U.S.C.  5351- 
5356. 

(10)  Health  care  positions  of  the 
National  Health  Service  Corps  for 
empbyment  of  any  one  individual  not  to 
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exceed  4  years  of  service  in  health 
manpower  shortage  areas. 

(11]  Pharmacy  Resident  positions  at 
GS-7  in  the  National  Institutes  of 
Health's  Clinical  Center,  Pharmacy 
Department  Employment  in  these 
positions  is  confined  to  graduates  of 
approved  schools  of  pharmacy  and  is 
limited  to  a  period  not  to  exceed  12 
months  pending  Ucensure. 

(12]  Hospital  Administration  Resident 
positions  at  GS-9  la  the  National 
Institutes  of  Health's  Clinical  Center, 
Bethesda,  Maryland.  Employment  in 
these  positions  is  confined  to  graduates 
of  approved  hospital  or  health  care 
administration  programs  and  is  limited 
to  a  period  not  to  exceed  1  year. 

(13)  Not  to  exceed  30  positions  of 
Cancer  Control  Science  Associate  in  the 
Division  of  Cancer  Prevention  and 
Control,  National  Cancer  Institute, 
National  Institutes  of  Health,  for 
assignments  at  a  level  of  difficulty  and 
responsibiUty  at  or  equivalent  to  GS-ll/ 
13.  No  one  may  be  employed  under  this 
authority  for  more  than  3  years,  and  no 
more  than  10  appointments  will  be  made 
under  the  authority  in  any  1  year. 

(14)  Not  to  exceed  30  positions  at 
grades  GS-ll/13  associated  with  the 
postdoctoral  training  program  for 
interdisciplinary  toxicologists  in  the 
National  Institute  of  Environmental 
Health  Sciences,  National  Institutes  of 
Health,  Research  Triangle  Paric,  North 
Carolina. 

(c)  [Reserved] 

(d)  Social  Security  Administration.  (1) 
Six  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Security  Administi^ation  in  the 
State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(2)  Seven  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Security  Administration  in  the 
State  of  New  Mexico  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood. 

(3)  Two  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Security  Administration  in  the 
State  of  Alaska  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Alaskan  Native  blood  (Eskimos, 
Indians,  or  Aleuts). 

(e)  [Reserved] 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants.  The  President's  Council  on 
Physical  Fitness. 

isHi)  [Reserved] 

U)  Health  Care  Financing 
Administration,  (1)  [Reserved] 

(2]  Not  to  exceed  10  professional 
positions,  GS-0  through  GS-15.  to  be 
filled  under  the  Health  Care  Financing 


Administration  Professional  Exchange 
Program.  Appointments  under  this 
authority  will  not  exceed  1  year. 

(k)  Office  of  the  Secretary.  (1) 
[Reserved]. 

(2)  Not  to  exceed  10  positions  at 
grades  GS-g/l4  in  the  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation  filled  under  tlie  PoUcy 
Research  Associate  Program.  New 
appointments  to  these  positions  may  be 
made  only  at  grades  GS-g/l2. 
Employment  of  any  individual  under  this 
authority  may  not  exceed  2  years. 

Section  213.3117   Department  of 
Education 

(a)  Positions  conceraed  with  problems 
in  education  financed  and  participated 
in  by  the  Department  of  Education  and  a 
cooperating  State  educational  agency,  or 
university  or  college,  in  which  there  is 
joint  responsibihty  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  contributed 
by  the  cooperating  agency  in  salaries, 
quarters,  mater  als,  equipment,  or  other 
necessary  elements  in  ihe  caiTying  on  of 
the  work.  | 

Section  213.3124    Board  of  Governors. 
Federal  Reserve  System 

(a)  All  positions. 

Section  213.3127   Department  of 
Veterans  Affairs 


Section  213.3130    Securities  and 
Exchange  Commission 


(a)  Construction  Diwison.  (1) 
Temporary  construction  workers  paid 
from  "purchase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  counselors,  GS-3  through 
GS-ll,  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  [Reserved] 

(d)  Not  to  exceed  600  positions  at 
grades  GS-3  through  G&-11,  involved  in 
the  Department's  Vietnam  Era  Veterans 
Readjustment  Coimsding  Service. 

Section  213.3128    U.&  Information 
Agency 


(a)  Office  of  Congressional  and  Public 
Liaison.  (1)  Two  positions  of  Liaison 
Officer  (Congressional),  GS-14. 

(b)  Five  positions  of  Supervisory 
International  Exchange  Officer 
(Reception  Center  Disector),  GS-13  and 
GS-14,  located  in  USIA's  field  offices  of 
New  Orleans,  New  York,  Miami,  San 
Francisco  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  calendar  year  In  which 
appointment  is  made  with  extensions 
permitted  up  to  a  maximum  period  of  4 
years. 


(a)-(b)  [Reserved] 

(c)  Positions  of  accountant  and 
auditor,  GS-13  through  15,  when  filled 
by  persons  selected  under  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Five  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(2)  Two  additional  identical  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientation  between  Fellowship 
appointments.  These  additional 
identical  positions  must  be  filled  by 
persons  who  either  have  oompleted  a  2- 
year  Fellowship  or  have  been  selected 
as  replacement  Fellows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  this  authority  must  be  made 
without  a  break  in  service  of  1  woricday 
following  completion  of  their  2-year 
terms;  incoming  Fellows  apointed  under 
this  provision  must  be  appointed  to  2- 
year  Fellowships  without  a  break  in 
service  of  1  workday  following  their  90- 
day  appointments. 

(d)  Positions  of  Economist.  GS-13 
through  15,  when  filled  by  persons 
selected  under  the  SEC  Economic 
Fellow  Program.  No  more  than  four 
positions  may  be  filled  under  this 
authority  at  any  one  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  unlesi  selected 
under  provisions  set  forth  in  the 
Intergovernmental  Persomiel  Act  (IPA), 
5  U.S.C.  3372(b)(2) 

(e)  Not  to  exceed  10  positions  of 
accoimtant,  GS-12/13,  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Full  Disclosure  Program. 
Employment  under  this  aathority  may 
not  exceed  2  years. 

Section  213.3131    Department  of  Energy 

(a)  [Reserved]  | 

(b)  Bonneville  Power  Administration. 
(1)  Five  Area  Managers. 

Section  213.3132    Small  Business 
Administration 


(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  tiie  Secretary  of 
Agriculture  under  7  U.S.C.  1961,  or  tiie 
Small  Business  Administration  under  15 
U.S.C.  636(b)(1)  declares  an  area  to  be  a 
disaster  area,  positions  filed  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act, 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  yean  may  be  spent  on  a 
single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior  Office 
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approval.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  poii^oUos. 

(b)  Whra  the  President  under  42 
U.S.C.  1B5&-I855g,  or  tiie  Secretary  of 
Agriculture  under  7  U.S.C.  1961  or  the 
Small  Business  Administration  under  15 
U.S.C.  636(b)(1),  declares  an  area  to  be  a 
disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  tiie  Small  Business  Act, 
as  amended.  No  one  may  serve  under 
this  authority  for  more  than  an 
aggregate  of  2  years  without  a  break  in 
service  of  at  least  6  months.  Persons 
who  have  had  more  than  2  years  of 
service  under  paragraph  (a)  of  this 
section  must  have  a  break  in  service  of 
at  least  8  months  following  such  service 
before  appointment  under  this  authority. 
No  one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

(c)  Positions  of  Community  Economic- 
Industrial  Planner,  GS-7  through  12, 
when  filled  by  local  residents  who 
represent  the  interest  of  tiie  groups  to  be 
served  by  the  Minority  Entrepreneurship 
Teams  of  which  they  are  members.  No 
new  appointments  may  be  made  under 
this  authority  after  May  1, 1977. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation 

(a)  All  Liquidation  Graded,  temporary 
.  field  positions  concerned  with  the  work 
of  Uquidating  the  assets  of  closed  banks, 
of  liquidation  loans  to  banks,  or  of 
paying  the  depositors  of  closed  insured 
banks.  New  appointments  may  be  made 
under  this  authority  only  during  the  5- 
year  period  following  a  bank  closing 
and/or  establishment  of  a  consoUdated 
liquidation  site. 

Section  213.3136    U.S.  Soldiers '  and 
Airmen's  Home 

(a)  [Reserved] 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 

Section  213.3137    General  Services 
Administraton 

(a)  [Reserved] 

(b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 
under  this  authority  may  not  exceed  2 
years. 


Section  213.3141    National  Labor 
Relations  Board 

(a)  Election  Examiners  for  temporary, 
part-time  or  intermittent  employment  in 
connection  with  elections  under  the 
Labor-Management  Relations  Act. 

Section  213.3142   Export-Import  Bank 
of  the  United  States 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 

Section  213.3146   Selective  Service 
System 

(a)  State  Directors. 
(b)-Kc)  [Reserve] 

(d)  Executive  Secretary,  National 
Selective  Service  Appeal  Board. 

Section  213.3148   National  Aeronautics 
and  Space  Administration 

(a)  One  hundred  and  fifty  aUen 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where  such  employment  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest 

(b)  Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialists 
astronauts. 

(cHe)  [Reserved] 

(f)  Positions  of  Program  Coordinator/ 
Counselor  at  grades  GS-7/9/ll  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program. 

Section  213.3152    U.S.  Government 
Printing  Office 

(a)  Not  to  exceed  three  positions  of 
Research  Associate  at  grades  GS-15  and 
below,  involved  in  the  study  and 
analysis  of  complex  problems  relating  to 
the  reduction  of  the  Government's 
printing  costs  and  to  provision  of  more 
efficient  service  to  customer  agencies 
and  the  public.  Appointments  under  this 
authority  may  not  exceed  1  year,  but 
may  be  extended  for  not  to  exceed  one 
additional  year. 

(b)  Positions  in  the  printing  trades 
when  filled  by  students  majoring  in 
printing  technology  employed  under  a 
cooperative  education  agreement  with 
the  University  of  the  District  of 
Columbia. 

Section  213.3154    Federal  Home  Loan 
Bank  Board 

(a)  One  Secretary,  Federal  Home  Loan 
Bank  Board. 

(b)  [Reserved] 

(c)  Positions  in  the  Federal  Savings 
and  Loan  Insurance  Corporation 
concerned  with  the  work  of  Uquidating 
the  assets  of  closed  insured  institutions 


or  the  liquidation  of  loans  or  the 
handling  of  contributions  to  insured 
institutions  and  the  purchase  of  assets 
tiierefrom;  and  positions  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  the  work  of  which  is 
concerned  with  paying  the  depositors  of 
closed  insured  institutions. 
Appointments  under  this  authority  may 
not  exceed  3  years. 

Section  213.3156    Commission  on  Civil 
Rights 

(a)  Twenty-five  positions  at  grade  GS- 
ll  and  above  of  employees  who  coUect 
study,  and  appraise  civil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibiUties  of  the 
Commission  under  Pub.  L  88-352,  as 
amended.  No  new  appointments  may  be 
made  under  this  authority  after  March 
31. 1976. 


Section  213.3174 
Institution 


Smithsonian 


(a)  Not  to  exceed  25  positions  at 
grades  GS-ll  and  below  which  support 
planning  and  production  of  the  Annual 
American  Folklife  Festival.  Employment 
under  this  authority  may  not  exceed  6 
months  in  connnection  with  any  one 
Festival. 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  support  the 
Smithsonian  Tropical  Research  Institute. 

Section  213.3175    Woodrow  Wilson 
International  Center  for  Scholars 

(a)  One  East  Asian  Studies  Program 
Administrator,  one  International 
Security  Studies  Program  Administrator, 
one  Latin  American  Program 
Administrator,  one  Russian  Studies 
Program  Administrator,  one  West 
European  Program  Administrator,  and 
one  Social  Science  Program 
Administrator. 

Section  213.3182   National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  Until  September  30, 1990.  one 
position  of  Assistant  Director,  Artists-in- 
Education  Programs,  Office  for 
Partnership,  GS-301-14. 

(2)  Until  September  30, 1990,  one 
position  of  Assistant  Director  for  State 
Programs. 

(3)  Until  September  30, 1990,  one 
position  of  Director  of  Literature 
Programs. 

(4)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Theatre 
Programs. 

(5)  Until  September  30, 1990,  one 
position  of  Director  of  Folk  Arts 
Programs. 
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(6)  Until  Sefitenber  sa  180a  one 
position  of  Director,  Opere/Muical 
Theatre  lYogTHM. 

(7)  Until  September  30,  ISSO,  one 
position  of  Assistant  Directs  of  Opera/ 
Musical  Threatre  Propwns. 

(8)  Until  September  30, 1880,  one 
position  of  Assistant  Director  of 
Uteratnre  Programs. 

(9)  Until  September  SO,  1990,  one 
position  of  Director  of  Locals  Test 
Programs,  OfHce  of  the  Deputy  to  the 
Chairman  for  Public  Partnership. 

(K))  Until  Septendier  30, 199a  one 
positiaQ  of  Deputy  Chairman  for  PubHc 
Partnership. 

(11)  Until  September  3a  19ia  four 
Project  Bvahiaton. 

(12)  Until  SeptoBber  3a  190a  one 
position  of  Director  of  Mosemn 
Programs. 

(13)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Folk 
Arts,  OfGce  of  the  Deputy  Chairman  for 
Programs. 

(14)  Until  SepteDd>er  Sa  1990,  one 
positioo  of  Assistant  Director  of  Music 
Pro-ams. 

(15)  Until  September  sa  198a  one 
positian  of  Director  of  Expansion  Arts 
Programs. 

(16)  Until  September  30, 1990,  one 
position  of  Director  of  Meidia  Arts 
Programs. 

(17)  Until  September  30, 199a  one 
position  of  Director,  Challenge  and 
Advancement  Grant  Program. 

(18)  Until  September  30, 1990,  one 
position  of  Assistant  DirectcH',  ChaUenge 
and  Advancement  Grant  Programs. 

(19)  (Reserved) 

(20)  Until  September  3a  1900,  one 
positiui  of  Director  of  Inter  Arts 
Program. 

(21)  Until  September  30, 1990,  CKie 
position  of  Asststaat  Director  of 
Expansion  of  Arts  Programs. 

(22)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of  Media 
Arts  Programs. 

(23)  Until  September  3a  1990,  one 
position  of  Assistant  Director  of  Design 
ArtsPro^'am. 

(24)  Until  September  3a  199a  one 
position  of  Assistant  Director  of  Dance 
Programs. 

(25)  Until  Septen]i>er  3a  1990,  one 
position  of  Assistant  Director  of  Visual 
Arts  Programs. 

(26)  Until  September  30, 1990,  one 
position  of  Assistant  Director  of 
Museum  Programs. 

(27>-(29)  [Reserved] 

(30)  Until  September  30, 1990,  one 
position  of  Director  of  Education 
Programs. 

(31)  Until  September  sa  1980.  one 
position  of  Director  of  Music  Pro^ama. 


(32)  Until  September  30, 1990.  One 
position  of  Director  of  Theater 
Pro^aos. 

(33)  Until  September  30, 1980,  one 
position  of  Director  of  Dance  Programs. 

(34)  Until  September  30, 1990.  one 
position  of  Director  of  Visual  Arts 
Programs. 

(35)  Until  September  30, 1990,  one 
positi<m  of  Director  of  Design  Arts 
Program. 

(36)  [Reserved] 

(37)  Until  September  30, 1990,  one 
Director  for  State  Programs. 

(38)  Until  September  3a  199a  one 
Director  for  Artists-in^ducation 
Programs. 

Section  213.3184    D^artment  of 
Housing  and  Urban  Development 

(a)  One  position  of  Special  Advisor  to 
the  Regional  Administrator,  CS-301-14, 
in  San  Francisco.  Employment  under 
this  authority  may  not  exceed  2  years. 

Section  213.3191    Office  of  Personnel 
Management 

(a)  Not  to  exceed  500  positions  in 
Federal  Job  Information  Centers,  to  be 
filled  under  the  Community  Outiecuii 
Informatian  Netwcxk  program. 
Appointments  under  Uiis  authority  may 
not  exceed  00  days,  and  no  one  may 
receive  more  than  one  appointment 
under  the  aufliority. 

(b)-{c)  [Re«rved] 

(d)  Part-time  and  iatermittent 
positions  of  test  examiners  at  grades 
GS-6  and  below.      j 

Section  213.3194    Department  of 
Transportation 

(a)  US.  Coast  Guard.  (1)  Not  to 
exceed  25  positions  of  Marine  Traffic 
Controller  (Pilot),  at  grade  GS-11  and 
below  for  temporary,  intermittent  or 
seasonal  employment  in  the  State  of 
Louisiana.  Temporary  appointments 
may  not  exceed  1  year,  and  temporary 
appointees  may  be  reappointed  under 
this  authority  only  after  a  break  in 
service  of  at  least  6  ouuiths.  Intermittent 
or  seasonal  employment  may  not  exceed 
180  working  days  in  a  service  year, 
except  that  this  limitation  for  an 
individual  employee  may  be  extended  to 
220  days  when  necessitated  by 
emergencies  caused  by  unusual  flooding 
conditions  or  high  river  stages. 

(2)  Lampli^ters. 

(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling]  at  the 
Coast  Guard  Academy,  New  London, 
Conn. 

(b)  [Resenred] 

(c)  Federai  Highwvy  Adminrstotion. 
(1)  Temporary,  inteiaritteiit.  or  seasonal 


employment  in  the  field  service  of  ^ 
Federal  (fighway  Administratioa  at 
grades  not  higher  than  C6-6  for 
subprofessional  engineering  aide  work 
on  the  Inghway  surveys  and 
consbnctioa  projects,  for  not  to  exceed 
180  working  days  a  year,  when  in  the 
opinion  of  OI^  appointment  trough 
competitive  exaaiination  is 
impracticable. 

(d)  [Reserved] 

(e)  Maritime  AdmiaiBtation.  (l)-(2) 
[Reserved] 

(3)  All  posititms  on  Govermneat- 
ownied  vessels  or  those  bareboats 
chartered  to  the  Govemnent  and 
operated  by  or  for  the  Maritime 
Administration.  > 

(4)-(5)  pieserved] 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers:  inrJuding  heads  of 
Departments  of  Physical 'Education  and 
Athletics,  Humanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affoirs 
Officers;  and  one  Trainiag 
Administrator. 

(7)  U.S.  Merdiant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar; 
Director  of  Admisstoos;  Assistant 
Director  of  Admissions;  Director.  Office 
of  External  Affairs;  Placement  Officer 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Ftogram  Assistant 

Section  213.3195   Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent  which  are 
engaged  in  work  directly  related  to 

-  unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  Relief  Act  of  1974,  Pub. 
L.  93-288,  as  amended.  Employment 
under  this  authority  may  not  exceed  36 
months  on  any  single  emergency. 
Persons  may  not  be  emplo^«d  under  diis 
authority  for  long-term  duties  or  for 
work  not  directly  necetfitated  by  the 
emergency  response  effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  &e  Offices 
of  Executive  Administratioo.  General 
Counsel  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel 
Acquisition  Management  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  eagaged  in  work 
directly  related  to  unique  response 
efforts  to  environmental  emergencies 
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not  covered  by  the  Disaster  Relief  Act  of 
1974.  Pub.  L  93-288.  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
woric  not  directly  necessitated  by  die 
emergency  response  effort  No  one  may 
be  reappointed  under  this  authority  for 
service  in  connection  widi  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  bidividual's  latest 
appointment  under  Uiis  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15,  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 


Section  213.3199 
organizations 


Temporary 


(a)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  boards  and 
commissions  wMch  are  established  by 
law  or  Executive  order  for  specified 
periods  not  to  exceed  4  years  to  perform 
specific  projects.  A  temporary  board  or 
commission  originally  established  for 
less  than  4  years  and  subsequently 
extended  may  continue  to  fill  its  staff 
positions  under  this  authority  as  long  as 
its  total  Ufe,  including  extension(s)  does 
not  exceed  4  years.  No  board  or 
conunission  may  use  this  authority  for 
more  than  4  years  to  make  appointments 
and  position  changes  unless  prior 
approval  of  the  Office  is  obtained. 

(b)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  oiganizations 
established  withdn  continuing  agencies 
when  all  of  the  following  conditions  are 
met:  (1)  The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order  (2)  the  temporary  organization  is 
established  for  an  hiitial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 
exten8ion(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities;  and 
(4)  the  positions  filled  under  this 
authority  are  those  for  which  other 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions  in 
organizations  which  do  not  meet  all  of 
the  above  conditions  or  to  make 
appointments  and  position  chcuiges  in  a 
sii^e  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 

ScheduleB 

Section  213.3202   Entire  executive  civil 
service 

The  provisions  established  under 
paragraphs  (a)  through  (i)  are  authorized 


under  provisions  of  E.0. 12015  and 
support  career-related  woric-study 
programs.  OPM's  requirements  relating 
to  appointment  under  paragraphs  (a) 
through  (i)  will  be  published  in  the 
Federal  Personnel  Manual  Further, 
appointments  under  paragraphs  (a) 
through  (i)  are  subject  to  all  the 
requirements  and  conditions  governing 
career  or  career-conditional 
appohitments,  including  investigation  by 
OPM  to  establish  an  appointee's 
qualifications  and  suitability. 
Appointments  of  participants  may  be 
converted  to  career  or  career- 
conditional  at  any  time  witldn  a  120-day 
period  after  satisfactory  completion  of  a 
career-related  work-study  program. 

(a)  Student  positions  established  in 
connection  with  a  bachelor's  degree 
cooperative  education  program  which 
provide  for  a  formally  arranged 
schedule  of  attendance  at  an  institution 
of  higher  learning  combined  with  at 
least  26  weeks,  or  1040  hours,  of  study- 
related  woik  in  a  Federal  agency.  The 
periods  of  work  and  study  together  must 
satisfy  requirements  for  a  bachelor's 
degree  and  must  provide  the  experience 
necessary  for  a  career  or  career- 
conditional  appointment  to 
administrative,  professional  or  technical 
positions  in  the  Federal  career  service 
upon  the  student's  graduation. 

(b)  Student  positions  established  in 
support  of  cooperative  education 
programs  for  graduate  students  which 
provide  for  scheduled  periods  of 
attendance  at  a  graduate  school 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  work  and  study 
must  satisfy  requirements  for  the 
graduate  degree  and  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  in  the  Federal 
career  service  upon  the  student's 
graduation. 

(c)  Student  positions  estabUshed  in 
connection  with  associate  degree 
cooperative  education  programs  which 
provide  for  a  formally  arranged 
schedule  of  attendance  at  a  recognized 
2-year  educational  institution  combined 
with  at  least  26  weeks  or  1040  hours  of 
study-related  work  in  a  Federal  agency. 
The  periods  of  work  and  study  together 
must  satisfy  requirements  for  graduation 
and  must  provide  the  experience 
necessary  for  career  of  career- 
conditional  appointment  in  selected 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(d)  Student  positions  established  in 
connection  with  the  Harry  S.  Truman 
Foundation  Scholarship  Program  under 
the  provisions  of  Public  Law  93-624  to 
permit  scheduled  periods  of  attendance 
at  institutions  of  higher  education 


combined  with  at  least  28  weeks  or  1040 
hours  of  study-related  woric  in  a  Federal 
agency.  The  periods  of  work  and  study 
must  satisfy  requiremento  of  programs 
established  by  agreement  between  the 
Harry  S.  Truman  Scholarship 
Foundation  and  the  employing  agency 
and  provide  the  experience  necessary 
for  career  or  career-conditional 
appointment  in  the  Federal  career 
service  upon  the  student's  graduation. 

(e)  Student  positioiu  estabUshed  in 
support  of  the  Cooperative  Education 
(Vocational  Education)  Programs  for 
high  school  students  ntdiich  provide  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  a  high 
school  diploma  end  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  into  office  and 
administrative  support  technician, 
assistant  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(f)  Positions  under  the  Federal  Junior 
Fellowship  Program,  a  career-related 
work-study  program  covered  under  the 
provisions  of  Executive  Order  12015. 

(g)  Student  positions  established  in 
support  of  the  Cooperative  Education 
Program  in  which  die  student  is  enrolled 
in  an  undergraduate  certificate  or 
diploma  program  in  an  accredited 
college,  technical  trade,  vocational  or 
business  school  which  provides  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  an 
undergraduate  certificate  or  diploma 
and  provide  experience  necessary  for 
career  or  career-conditional 
appointment  into  office  and 
administrative  support  technician, 
assistant  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(h)-(i)  [Reserved] 

(j)  Special  executive  development 
positions  esteblished  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
audiorify  for  any  period  of  employment 
not  exceeding  three  years  for  one 
individual 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obteining  employment  because  of  a 
psychiatric  disabilify  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
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icRMtsnnuqr  uhrnptcu  nnployincnt 
became  of  the  ffis^ifflty;  and  (2]  are 
certified  to  a  specific  position  by  a  State 
vocational  roiaonitation  counselor  or  a 
Veterans  Administration  oouns^ng 
psycliologist  (or  psydtiatilst)  who 
indcates  diet  they  meet  tiie  severe 
disadvantage  criteria  stated  above,  that 
they  will  be  appointed,  and  that  any 
residual  disability  is  not  job  related. 
Employment  of  any  indSvidual  ander  this 
authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  iflness. 

(1)  Professional  and  administrative 
career  (PAC)  positions  at  the  GS-5  or 
GS-7  grade  level  which  are  subject  to 
the  decree  entered  on  November  19, 
1981.  by  die  United  States  District  Court 
for  the  District  of  Columbia  in  the  civH 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271,  which  were  not 
removed  from  coverage  of  the 
Professional  and  Administrative  Career 
Examination  (PACE)  prior  to  the 
effective  date  of  die  consent  decree,  and 
which  are  to  be  filled,  under  the 
con(fitions  described  below,  by 
appointment  of  individuals  other  than 
those  who  at  the  thne  of  such 
appointment  already  have  competitive 
status  in  the  Federal  civil  service.  When 
a  Federal  agency  needs  to  fill  a  PAC 
position  that  was  not  removed  from 
PACE  coverage  before  the  consent 
decree  became  effective,  and  the  agency 
has  made  maximum  use  of  priority 
placement  sources  and  has  given 
appropriate  consideration  to  available 
and  qualified  status  appMcaats,  then 
0PM  may  authorize  the  agency  to  make 
a  new  appointment  under  tins 
paragrai^.  Such  appointments  shall  be 
authorized  and  made  pursuant  to  such 
Schedule  B  reqmrements  for  PAC 
positions  as  sfaafl  be  prescribed  in  the 
Federal  Personnel  Manual.  Terms  of  use 
of  this  appointment  authority  shall  be 
established  by  an  appointment  authority 
agreement  to  be  executed  for  each 
position  excepted  from  the  competitive 
service  pursuant  to  this  audiority.  Tbs 
appointment  authority  agreement  wiQ 
remain  in  effect  with  respect  to 
particular  GS-5  and  GS-7  PAC  positions 
only  so  long  as  there  is  no  competitive 
examination  available  to  fill  diose 
positions.  Estabhsfament  of  a  register 
under  an  alternative  ctmipetitive 
examination  for  any  PAC  po8ition(s]  at 
grades  GS-5  and  GS-7  will  immediately 
terminate  all  agreements  permitting  new 
Schedide  B  appointments  to  such 
posttion(s)  under  this  authority. 
Individuals  appointed  before 
termination  at  the  agreements,  however, 
may  continue  to  serve  under  those 
appointments  at  grades  GS-5  and  GS-7 


until  they  are  appointed  to  a  competitive 
position  in  accordance  with  applicable 
civil  service  laws,  rales,  and  regulations. 
An  hicumbent  of  a  Sk±edule  B  PAC 
position  may  be  converted  to  a  career  or 
career-conditional  appointment  imder 
the  provisiona  of  Executive  Order  12596, 
subject  to  the  conditions  set  out  in 
S  315.710  of  this  chapter. 

(m)  Positions  when  filled  under  any  of 
the  following  conditions: 

(1]  Appointment  at  grades  GS-15  and 
above,  or  equivalent  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES]  of  an 
individual  who: 

(i)  Has  completed  the  SES 
probationary  period; 

(ii]  Has  been  removed  from  the  SES 
because  of  less  than  fully  successfully 
executive  perfonnance  or  a  reduction  in 
force;  and 

(iiij  Is  entitled  to  be  placed  in  another 
civil  service  position  under  5  U.S.C. 
3594(b). 

(2)  Ai^ointment  in  a  different  agency 
without  a  break  in  service  of  an 
individued  originally  appointed  under 
paragraph  (m](l). 

(3)  Reassignment  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appoiated  under  this 
authority. 

Section  213.3203    Execative  Office  of 
the  President 


(a)  [Reserved] 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  throu^  GS-15. 

Section  213.3204    Dtpartment  of  State 

(a)-{c)  (Reserved) 

(d)  Fourteen  positkins  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 

(e)  Four  Physical  Science 
Administration  Officer  positions  at  GS- 
11  and  GS-12  under  the  Bureau  of 
Oceans  and  International 
Environmental  and  Scientific  Affairs' 
Science,  Engineering  and  Diplomacy 
Fellowship  Program.  Employment  under 
this  authority  ia  not  to  exceed  1  year. 

(f)  Scientific  profassionaL  and 
technical  positions  at  grades  GS-12  to 
GSl5  when  filled  by  persons  having 
special  qualification!  in  foreign  policy 
matters.  Total  employment  unHpy  this 
authority  may  not  exceed  4  years. 

Section  213.3205   Dtpartment  of  the 
Treasury 

(a)  Positions  of  D^uty  Comptroller  of 
the  Currency,  Chief  National  Bank 
Examuier,  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 


of  Nation^  Banks.  Deputy  Regional 
Administrator  of  Natioaal  Ba^, 
Assistant  to  the  CoraptrDller  of  the 
Currency,  National  Bank  Exasuaer, 
Associate  National  Bank  Exaaniner,  and 
Assistant  National  Bank  Examioef, 
whose  salaries  are  paid  bam 
assessments  against  national  banks  and 
other  financial  institutians. 

(b)  Not  to  exceed  10  poaitioBs  engaged 
in  functions  mandated  l^  Public  Lnn 
99-19a  the  duties  of  which  reqmre 
expertise  and  knowled^  gained  as  a 
present  or  former  emplqyree  of  the 
Synthetic  Fuels  Corp<M'atioa,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contracts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Pn^ans.  Appointments 
under  tlus  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accotmtant  (Tax  Spedaiist)  at  grades 
GS-13  and  ^ve  to  serve  as  spedahsts 
on  the  accounting  analyais  and 
treatment  of  corporaliaQ  taxes. 
Employments  under  thia  paragr^ih  shall 
not  exceed  a  period  of  IB  raontfas  in  any 
individual  case. 

(d)  Positions  conoemad  with  die 
protection  of  the  life  and  safety  (rf  the 
President  and  monbers  of  his  immediate 
family,  or  otha  persons  far  whan 
similar  {wotective  servioe  are  prescribed 
by  law,  when  filled  in  accordioioe  wiA 
special  appointment  procedures 
approved  by  OI^.  Service  raider  dns 
aothority  may  not  exceed  (1)  a  total  of  4 
years;  or  (2)  120  days  foUowing 
cooapletion  of  die  servioe  reqi^ed  for 
conservatico  under  Executive  Order 
11203,  winchever  ocean  first 

Section  213.3206   Department  of 
Defense 

(a)  Office  of  the  Seaetaiy.  (1) 
[Reserved] 

(2)  Profesaonal  positions  at  GS-11 
throu^  GS-15  involving  systems,  costs, 
and  economic  analysis  jmrtions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evafaiation);  and 
in  the  Office  (rf  die  Depety  Assistant 
Secretary  (Systems  Policy  and 
Information)  in  the  Offioe  of  die 
Assistant  Secretary  (Cottptroller). 

(3)-(4)  [Reserred] 

(5)  For  Net  Aisessmett  Analysts. 

(b)  Interdepartmental  octivitieB.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  and/or  visual 
information  support  to  the  WUte  House 
Photographic  Service. 

(c)  Natioaal  Defease  IMversity.  (1) 
Sixty-one  positions  of  ptofessor.  GS-13/ 
15,  for  employment  of  any  one 
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individual  on  an  initial  appointment  not 
to  exceed  3  years,  whidi  may  be 
renewed  in  1-.  2-.  or  3-year  increments 
indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-301-15,  U.S.  European  Command. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator.  GS- 
1811-5/15. 

(f)  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan.  Alabama.  (1) 
One  Director.  GM-15. 

Section  213.3207   Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
specialists.  Total  employment  of  any 
individual  under  this  authority  may  not 
exceed  4  years. 

(b)  Brooke  Army  Medical  Center,  Fort 
Sam  Houston,  Texas.  (1)  Two  Medical 
Officer  (Surgery)  positions,  GS-12,  in  the 
Clinical  Division,  U.S.  Army  Institute  of 
Surgical  Research,  whose  incumbents 
are  enrolled  in  medical  school  suigical 
residency  progams.  Employment  under 
this  authority  shall  not  exceed  12 
months. 

Section  213.3208    Department  of  the 

Navy 

(a)  Naval  Underwater  Systems 
Center,  New  London,  Connecticut  (1) 
One  position  of  oceanographer,  grade 
GS-14,  to  function  as  project  director 
and  manager  for  research  in  the 
weapons  systems  applications  of  ocean 
eddies. 

(b)  All  civiUan  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  four  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

Section  213.3209    Department  of  the  Air 
Force 

(a)  Not  to  exceed  eight 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  die 
appointments  in  increments  of  1,  2.  or  3 
years  indefinitely  thereafter. 

(b)  [Reserved] 

(c)  One  Director  of  Instruction  and  14 
civilian  Instructors  at  die  Defense 
Institute  of  Security  Assistance 
Management  Wri^-Patterson  Air 
Force  Base.  Da]rton,  Ohio.  Individual 


appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  duration. 

(c)  Eighteen  positions  of  professor, 
associate  professor,  or  professional 
academic  staff  at  the  Air  University. 
Maxwell  Air  Force  Base.  Alabama,  for 
employment  of  any  one  individual  on  an 
initial  appointment  not  to  exceed  3 
years,  which  may  be  renewed  in  1-.  2-. 
or  3-year  increments  indefinitely 
Uiereafter. 

Section  213.3210   Department  offustice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  .New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
under  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OFM. 

(b)  Positions  of  Port  Receptionist  and 
Supervisory  Port  Receptionist, 
Immigratiun  and  Naturalization  Service. 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  Until  September  30, 19B7, 
positions,  other  than  those  providing 
routine  clerical  and  admininstrative 
support  on  the  staff  of  the  offices  of 
United  States  Trustees.  Terms  of  service 
under  this  authority  shall  be  established 
in  accordance  with  provisions  of  the 
Bankruptcy  Reform  Act  of  1978  and 
subsequent  applicable  legislation. 

Section  213.3213    Department  of 
Agriculture 

(a)  Office  of  International 
Cooperation  and  Development.  (1) 
Positions  of  a  project  nature  involved  in 
international  technical  assistance 
activities.  Service  under  this  authority 
may  not  exceed  2  years  on  a  single 
project  for  any  individual.  No  more  than 
20  new  appointments  may  be  made 
under  this  authority  in  any  12-month 
period. 

(b)  General.  (1)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  estabUshed  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 


Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to 
two  additional  years. 

Section  213.3214    Department  of 
Commerce 

(a)  Bureau  of  the  Census.  (1) 
[Reserved] 

(2)  Not  to  exceed  50  Community 
Services  Speciatist  positions  at  the 
equiv8l«it  of  GS-5  dirough  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  under  this  authority  may 
not  exceed  December  31, 1992. 

(b)  [Reserved] 

(c)  Minority  Business  Development 
Agency.  (1)  One  positi(»i  of  minority 
business  opportimity  specialist  at  grades 
GS-9  dirough  GS-15.  This  audiority  may 
not  be  used  for  new  appointments  after 
December  31, 1977. 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15,  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labor 

(a)  Positions  of  Chairman  and 
Member,  Wage  Appeals  Board. 

(b)  Office  of  the  Inspector  General.  (1) 
Not  to  exceed  110  positions  of  Criminal 
Investigator  (Special  Agent),  GS-1S11- 
5/15.  in  die  Office  of  Labor 
Racketeering. 

Section  213. 3216    Department  of  Health 
and  Human  Services 

(a)  Public  Health  Service.  (1)  Not  to 
exceed  68  positions  at  CS-11  and  below 
on  the  Health  and  Nutrition 
Examination  Survey  teams  of  the 
National  Center  for  Health  Statistics. 

(2)  One  Public  Health  Education 
Specialist.  GS-1725-15,  in  the  Center  for 
Disease  Control,  Atlanta,  Georgia. 

(b)-{c)  (Reserved) 

(d)  Naiional  Library  of  Medicine.  (1) 
Ten  positions  of  Librarian,  GS-7,  the 
incumbents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and  Biomedical 
Communications.  Employment  under 
this  authority  is  not  to  exceed  1  year. 

Section  213.^17  Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  G&-13.  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  than  college  faculty 
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members  or  candidates  working  toward 
coUege  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions.  GS-7  through  GS- 
11,  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and  abnormal 
conditions.  Persons  employed  under  this 
provision  must  be  bona  fide  elementary 
school  and  high  school  teachers. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed  1 
year,  and  may.  with  the  prior  approval 
of  the  Office  of  Personnel  Management, 
be  extended  for  an  additional  period  of 
lyear. 

Section  213.3227  Department  <^ 
Veterans  Affairs 

[a]  Not  to  exceed  800  principal 
investigatory,  scientific  professional 
and  technical  positions  at  grades  GS-11 
and  above  in  the  medical  research 
program.  Employment  under  this 
authority  may  not  exceed  7  years  for 
any  individual. 

Section  213.3228    U.S.  Information 
Agency 

(a)  Voice  of  America:  (1)  Not  to 
exceed  150  positions  at  grades  GS-15 
and  below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technical  support  positions. 

(b)  Positions  of  English  Language 
Radio  Broadcast  Intern.  GS-1001-6/7/9. 
Employment  is  not  to  exceed  2  years  for 
any  intern. 

Section  213.3231    Department  of  Energy 

(a)  Twenty  Exceptions  and  Appeals 
Analyst  positions  at  grades  GS-7 
through  11.  when  filled  by  persons 
selected  under  DOE's  fellowship 
program  in  its  Office  of  Hearings  and 
Appeals.  Washignton.  DC. 
Appointments  under  this  authority  shall 
not  exceed  3  years. 

Section  2133234    Federal  Trade 
Commission 

(a)  Positions  filled  under  the  Economic 
Fellows  Program.  No  more  than  five  new 
appointments  may  be  made  under  this 
authority  in  any  fiscal  year.  Service  of 
an  individual  Fellow  may  not  exceed  4 
years. 


Section  213.3236    U.S.  Soldiers '  and 
Airmen's  Home 

(a)  Three  GS-11  Medical  Ofiicer 
positions  under  a  fellowship  program  on 
geriatrics. 

(b)  Director,  Health  Care  Services; 
Director,  Member  Services;  Director, 
Logistics;  and  Director,  Plans  and 
Programs. 

Section  213.3237 
Administration. 


General  Services 


(a)  One  position 
Network  Services. 


ofDi 


leputy  Director  of 


Section  213.3242    Export-Import  Bank 
of  the  U.S.  j 

(a)  One  position  of  Food  Service 
Worker  WG-7804-3/4/5,  in  the  Office  of 
the  President  and  Chairman. 

Section  213.3248   National  Aeronautics 
and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot,  Pilot  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttle 
Astronaut  program.  Employment  under 
this  authority  may  not  exceed  3  years. 

Section  213.3254    Federal  Home  Loan 
Bank  Board 

(a)  Positions  of  Accounting  Policy 
Analyst.  GS-13/14/15.  in  the  Office  of 
Examinations  and  Supervision  filed  in 
connection  with  a  fellowship  program. 
Appointments  under  tfiis  authority  may 
not  exceed  2  years.  No  more  than  three 
new  appointments  may  be  made  under 
this  authority  during  any  consecutive  12- 
month  perid. 

(b)  Up  to  569  positions  at  GS-15  and 
below  in  the  Federal  Home  Loan  Bank 
Board  engaged  in  exploring  methods  to 
promote  stability  in  the  thrift  industry, 
restore  the  industry  to  profitability,  and 
protect  individual  savers.  No  additional 
appointments  may  be  made  under  this 
authority  after  September  30, 1990. 

Section  213.3257   National  Credit 
Union  Administration 

(a)  Central  Liquidity  Facility.  (1)  All 
managerial  and  supervisory  position  at 
pay  levels  greater  than  the  equivalent  of 
GS-13. 

Section  213.3259   ACTION 

(a)  Office  of  Domestic  and  Anti- 
Poverty  Operations.  (1)  Not  to  exceed  25 
positions  of  Program  Specialist  at  grades 
GS-9  thrugh  GS-15. 

(b)  Office  of  Policy  and  Research. 
(1]  Three  positions  of  Program  Specialist 
at  grades  GS-7  through  GS-15. 


Section  213.3264    US.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  GS-12  through  GS>15  when  filled 
by  persons  having  special  qualifications 
in  the  fields  of  foreign  policy,  foreign 
affairs,  arms  control,  and  related  fields. 
Total  employment  under  this  authority 
may  not  exceed  4  years. 

Section  213.3272    Administrative  Office 
of  the  U.S.  Courts 

[a]  Not  to  exceed  18  positions  of 
Federal  Probation  System  Administrator 
in  the  Division  of  Probation,  when  filled 
by  Federal  Probation  Officers  and/or 
Pretrial  Services  Officers  on  active 
service  in  the  U.S.  Courts! 

[b]  [Reserved]  ' 

[c]  Six  positions  of  Clerics  Liaison 
Officer  in  the  Division  of  Clerks  of 
Court. 

Section  213.3274    Smithsonian 
Institution  | 

(a)  National  Zoological  Park.  (1)  Four 
positions  of  Veterinary  Intern.  GS-8/9/ 
11.  Employment  under  this  authority  is 
not  to  exceed  36  months. 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276   Appalachian 
Regional  Commission 

(a)  Two  Program  Coordinators. 

Section  213.3282   National  Foundation 
on  the  Arts  and  the  Humanities 

(a]  [Reserved] 

(b)  National  Endowment  for  the 
Humanities.  (1]  Until  September  30, 
1990,  Humanities  Administrator, 
Reference  Materials  Programs,  Division 
of  Research  Programs. 

(2)  Until  September  30, 1990, 
Humanities  Administrator  (Assistant 
Director],  Humanities  Projects  in  Higher 
Education  Program,  Division  of 
Education  Programs. 

(3]  Until  September  30, 1990,  Deputy 
Director,  Division  of  Education 
Programs. 

(4)  Until  September  30, 1990,  Director. 
Division  of  Research  Grants. 

(5]  Until  September  30, 1990,  one 
position  of  Director,  GS-1701-15,  one 
position  of  Deputy  Director,  GS-1701-14. 
and  seven  positions  of  Hamanities 
Administrator,  GS-1701-13,  Division  of 
State  Programs. 

(6)  Until  September  30, 1990,  one 
Director  and  one  Deputy  Director. 
Division  of  Fellowships  and  Seminars. 

(7)  Until  September  30. 1990.  one 
Humanities  Administrator,  Fellowships 
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for  College  Teachers,  Division  of 
Fellowships. 

(8]  Until  September  30, 1990,  seven 
positions  of  Humanities  Administrator, 
Media  Program.  Division  of  General 
Programs. 

[9]  Until  September  30. 1990.  one 
position  of  Humanities  Administrator. 
Humanities  Projects  in  Higher  Education 
Program,  Division  of  Education 
Programs. 

(10]  Until  September  30, 1990.  one 
position  of  Assistant  Director  fbr  die 
Elementary  and  Secondary  Education 
Program.  Division  of  Education 
Programs. 

(11]  Until  September  30. 1990.  one 
position  of  Assistant  Director  for  the 
Museums  and  Historical  Organizations 
Program.  Division  of  General  Programs. 

(12]  Until  September  30, 1990,  four 
positions  of  Humanities  Administrator. 
Museums  and  Historical  Organizations 
Program,  Division  of  General  Programs. 

(13]  Until  September  30. 1990,  four 
positions  of  Humanities  Administrator, 
Elementary  and  Secondary  Education 
Program.  Division  of  Education 
Programs. 

(14]  Until  September  3a  199a  Director 
of  General  Programs. 

(15]  Until  September  3a  199a  one 
Assistant  to  the  Director,  General 
Programs. 

(16]  Until  September  30. 199a  one 
Humanities  Administrator.  Younger 
Scholars  Programs,  Division  of  General 
Programs. 

(17]  Until  September  30. 1990.  one 
Humanities  Administrator.  Public 
Humanities  Projects,  Division  of  General 
Programs. 

(18]  Until  September  30. 1990.  one 
position  of  Director,  Division  of 
Education  Programs. 

(19]  Until  September  30, 1990.  one 
Humanities  Administrator  (Assistant 
Director].  Texts  Programs.  Division  of 
Research  Programs. 

(20]  Until  September  30. 1990.  one 
Humanities  Administrator.Centers  for 
Advanced  Study.  Division  of  Research 
Programs. 

(21]  Until  September  30. 1990.  one 
Challenge  Grants  Officer. 

(22]  Until  September  3a  1990.  one 
Assistant  Director.  Media  Program, 
Division  of  General  Programs. 

(23]  Until  September  30. 1990.  one 
position  of  Humanities  Administrator. 
Publications  Program.  Division  of 
Research  Grants. 

(24]  Until  September  30.  igoa  one 
Deputy  Director.  Division  of  Research 
Grants. 

(25]  Until  September  30. 1990.  one 
Humanities  Administrator.  Summer 
Seminars  for  College  Teachers.  Division 
of  Fellowships  and  Seminars. 


(26]  Until  September  30. 199a  two 
positions  of  Humanities  Administrator. 
Humanities  Libraries  Projects,  Division 
of  General  Programs. 

(27]  Until  September  30, 1990,  one 
position  of  Humanities  Projects 
Assessment  Officer  and  one  position  of 
Humanities  Administrator.  Office  of  the 
Assistant  Chairman  for  Programs. 

(28]  Until  September  30. 1990.  one 
position  of  Humanities  Adndnistrator. 
PubUc  Humanities  Projects.  Division  of 
General  Programs.  GS-14. 

(29]  Until  September  sa  ig9a  one 
position  of  Humanities  Administrator. 
GS-1701-14.  in  the  Interpretive  Research 
Programs.  Division  of  Research 
Programs. 

(30]  Until  September  3a  1990.  one 
Humanities  Administrator.  Office  of 
Challenge  Grants. 

(31)-(33]  [Reserved] 

(34]  Until  September  30. 1990.  one 
Humanities  Administrator,  GS-1701-12. 
Humanities  Projects  in  Higher  Education 
Program.  Division  of  Education 
Programs. ' 

(35]  Until  September  30. 1990.  one 
Humanities  Administrator.  Humanities 
Projects  in  Higher  Education  Program, 
Division  of  Education  Programs. 

(36]  Until  September  30. 19ga  three 
Humanities  Administrators.  Humanities 
Projects  in  Higher  Education  Program, 
Division  of  Education  Programs. 

(37]  Until  September  3a  1990.  two 
Humanities  Administrators.  Summer 
Seminars  for  Secondary  School 
Teachers.  Division  of  Fellowships  and 
Seminars. 

(38]  Until  September  30. 1990,  one 
Humanities  Administrator,  Summer 
Stipends,  Division  of  Fellowships  and 
Seminars. 

(39]  Until  September  30, 1990,  one 
Humanities  Administrator,  Travel  to 
Collections,  Division  of  Fellowships  and 
Seminars. 

(40)  Until  September  30, 1990,  one 
Humanities  Administrator,  Translation 
Program.  Reference  Works  Program. 
Division  of  Research  Programs. 

(41]  Until  September  30. 19ga  one 
Humanities  Administrator.  Editions 
Program.  Reference  Works  Program. 
Division  of  Research  Programs. 

(42]  [Reserved] 

(43)  Until  September  3a  1990.  one 
Humanities  Administrator.  Foundations 
of  American  Society  Program.  Division 
of  Fellowships  and  Seminars. 

(44)  Until  September  30. 199a  one 
Humanities  Administrator.  Humanities 
Projects  in  Museums  and  Historical 
Organizations.  Division  of  General 
Programs. 

(45)  Until  September  3a  1990.  four 
Humanities  Administrators.  Office  of 
Preservation. 


(46)  Until  September  3a  199a  one 
Director.  Office  of  Preservation. 

(47)  Until  September  3a  199a  one 
Humanities  Administrator  (Program 
Officer).  Regrant  Programs,  Division  of 
Research  Programs. 

(48)  Until  September  sa  199a  one 
Director.  Office  of  Planning  and  Budget 

(49)  Until  September  3a  199a  one 
Humanities  Administrator.  Access 
Program,  Reference  Materials  Program. 
Division  of  Research  Programs. 

(50)  Until  September  3a  19ga  one 
Humanities  Administrator.  Access 
Prc^am,  Reference  Materials  Program, 
Division  of  Research  Programs. 

(51)  Until  September  3a  190a  one 
Humanities  Administrator.  Project 
Research,  inteipretive  Research 
Program,  Division  of  Research  Programs,- 

(52)  Until  September  30. 199a  one 
Humanities  Administrator,  Humanities, 
Science,  and  Technology  Program, 
Interpretive  Research  Program,  Division 
of  Research  Programs. 

Section  213.3285   Pennsylvania  A  venue 
Development  Corporation 

(a)  One  position  of  Qvil  Engineer 
(Construction  Manager). 

Section  213.3291    Office  of  Personnel 
Management 

(a)  Not  to  exceed  eight  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  GS-13  and 
GS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  be 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  of  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15,  at 
the  Federal  Executive  Institute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-,  2-,  or  3-year 
increments  indefinitely  thereafter. 

Section  213.3294    Department  of 
Transportation 

(a)  Federal  Railroad  Administration. 
(1)  Regional  Director  of  Railroad  Safety, 
Fort  Worth  Texas. 

Schedule  C 

Section  213.3303   Executive  Office  of 
the  President 

Council  of  Economic  Advisers 

CEA  4    Secretary  to  the  Chairman. 
CEA  5    Secretary  to  the  Council 
Member. 
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Coundl  on  EnTironmental  Quality 

CEQ  2    Executive  AsBistant  to  a 

Council  Member. 
CEQ  3    Cinifidential  Assistant  to  die 

Chairman. 
CEQ  4    Confidential  Assistant  to  the 

Chainnan. 

Office  of  Management  and  Budget 

OMB  •    Special  Assistant  to  the  Deinity 

Diractor. 
OMB  10    Secretaiy  to  the  Associate 

Director  for  Natural  Resources, 

Energy,  and  Science. 
OMB  11    Secretary  to  tiie  Associate 

Directoi.  National  Security  and 

biteraational  Affairs. 
OMBSO   Legislalhw  Assistant  to  the 

Assistant  Diracior  for  Legislative 

Affairs. 
OMBSQ   PdriicAOdrs  Assistant  to  tiie 

Asaistant  Director  for  Extenial 

Affairs. 
OMB  66    Secretaiy  to  the  Associate 

Director  for  Economic  Policy. 
OMB  68    Secretary  to  the  Director. 
OMB  71    Confidential  Assistant  to  the 

General  CosnaeL 
OMB  74    Spedal  Assistant  to  the 

Associate  Director  for  Congressional 

A^irs. 
OMB  75    Deputy  Director  of  External 

Affairs. 

Office  of  Science  and  Technology  Policy 

OSIP 1    Pnbhc  Information  Assistant 

to  the  Director. 
OSTP8    Confidential  Secretary  to  the 

Director. 

President's  Commission  on  Executive 
Exchange 

PCEE 1    Confidential  Assistant  to  the 

Executive  Director. 
PCEE  2    Special  Assistant  to  the 

Executive  Director. 
PCEE  5    Pubhc  Affairs  Specialist  to  Ae 

Executive  Director. 
PCEE  6    Staff  Assistant  (Typing)  to  die 

Executive  Director. 
PCEE  7    Staff  Assistant  (Typing)  to  the 

Executive  Director. 
PCEE  6    Secretary  (Typing)  to  the 

Executive  Director. 

Office  of  the  United  States  Trade 
Representative 

USTR7    Public  Affaire  Specialist  to  the 

Ambassador/United  States  Trade 

Representative. 
USTR 14    Confidential  Secretaiy  to  die 

Ambasaador/United  States  Trade 

Representative. 
MTR  20    Deputy  Assistant  United 

States  Trade  Representative. 
USTR  25    Confidential  Assistant  to  tha 

General  Counsel. 
USTR  26    Congressional  ASsin  Officer 

to  the  Assistant  United  States  IVade 


Representative  for  Congressional 

Affaire. 
USTR  29    Director.  Office  of  Private 

Sector  Liaison,  to  the  Assistant  United 

States  Trade  Repreeentative  for  Public 

and  Inteigovemmental  Affaire. 
USTR  30    Confidential  Assistant  to  the 

Deputy  United  States  Trade 

Representative— Geneva. 

Section  213.3304    Department  of  State 

ST  59    Secretary  (Stano)  to  the  Under 

Secretary  for  Economic  Affairs. 
ST  67    Secretary  (Stano)  to  the  Director, 

Bureau  of  PoUtico-llilitary  Affiairs. 
ST  79    Special  Assistant  to  the  United 
States  Representative  to  the  United 
Nations. 
ST  83    Fordgn  Affaire  Officer  to  the 

Chief  of  Protocol. 
ST  86    Foreign  Affairs  Officer  to  the 
Assistant  Secretaiy,  Bureau  of 
Internationa]  Organization  Affairs. 
ST  100    Secretary  (Sleno]  to  the  United 
States  Representative  to  the  United 
Nations. 
ST  106    Protocol  Officer  to  the  Chief  of 

Protocol 
ST  107    Secretary  (Typing)  to  the 
Assistant  Sea>etaiy,  Bureau  of 
Economic  and  Busuiess  A%in. 
ST  112    Member,  Policy  Planning  Staff, 
to  the  Director,  Policy  Planning  Staff. 
ST  116    Special  Assistant  to  the 

Counselor. 
ST  117    Confidentid  Clerk  to  the 

Secretary. 
ST  122    Staff  Assistant  to  the  Under 

Secretary  for  Management 
ST  132    Secretary  (Typing)  to  the 
Assistant  Secretaiy.  Bureau  of 
International  Organization  Affaire. 
ST  134    Secretary  (Steno)  to  the  Deputy 

Secretary. 
ST  149    Special  Assistant  to  the 
Assistant  Secretaiy,  Bureau  of  Inter- 
American  Affaire. 
ST  155    Protocol  Officer  (Visits)  to  the 

Chief  of  Protocol. 
ST  161    Secretary  (Steno)  to  the  Under 

Secretary  for  Management. 
ST  162    Secretary  (Steno)  to  the 
Assistant  Secretary,  Bureau  of 
Consular  Affaire. 
ST  167    Protocol  Officer  to  the  Chief  of 

Protocol. 
ST  168    Staff  Assistant  to  the  Legal 

Adviser. 
ST  170    Special  Assistant  to  the  Deputy 

Secretary. 
ST  172    Staff  Assistant  to  the  Under 

Secretary  for  Management. 
ST  173    Special  Assistant  to  the  Under 

Secretary  for  Management. 
ST  174    Public  Affaire  Specialist  to  die 
Deputy  Assistant  Secretary  for  Public 
Affaire. 
ST  175    Legislative  Management  Officer 
to  the  Prtocipal  Deputy  Assistant 
Secretary  for  Coqgressionel  Relations. 


ST  176    Staff  Assistant  to  the  Under 

Secretary  for  Management 
ST  177    Special  Assistant  to  the 
Chairman,  International  Joint 
Commission. 
ST  178    Secretary  (Steno)  to  the 
Assistant  Secretary  foi  International 
Narcotics  Mattere. 
ST  179    Congressional  Relations  Officer 
to  the  Assistant  Secretary,  Office  of 
Congressional  Relations. 
ST  180    Director  of  Programs  to  the 
Assistant  Secretary.  Bweau  of  Human 
Rights  and  Humanitarian  Affaire. 
ST  181    Director/Coordinator  of 
Intergovernmental  Affldn  to  the 
Assistant  Secretaiy,  Bureau  of  Public 
Affaire. 
ST  182    Spedal  Assistant  to  the 
Assistant  Secretaiy,  Bureau  of 
Consular  Affaire. 
ST  183    Public  Affaire  Advisor  to  the 
Assistant  Secretary,  Bureau  of  Human 
Rights  and  Humanitarian  Affairs. 
ST  188    Staff  Assistant  to  the  Assistant 
Secretary  for  International  Narcotics 
Matters. 
ST  190    Special  Assistant  to  the 
Ambassador-at-Large  and  Special 
Advisor  to  the  Secretary. 
ST  191    Secretary  (Steno)  to  the 
Executive  Secretary/Special  Assistant 
to  the  Secretary. 
ST  192    Staff  Assistant  to  the  Deputy 

Secretary. 
ST  195    Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
ST  202    ^)ecial  Assistant  to  the 

Ambassdor-at-Laige. 
ST  203    Staff  Assistant  to  the 

Counselor. 
ST  208    Foreign  Affaire  Officer  to  the 
Assistant  Secretary,  Bureau  of 
International  Organization  Affaire. 
ST  209    Protocol  Officer  to  the 

Assistant  Chief  of  Protocol. 
ST  213    Staff  Assistant  to  the  Assistant 
Secretary  for  Human  Rights  and 
Humanitarian  Affairs. 
ST  217    Special  Assistant  to  the 
Assistant  Secretaiy.  Bureau  of  Inter- 
American  Affairs. 
ST  224    ^peciti  Assistant  to  the 
Assistant  Secretary,  Bureau  of  East 
Asian  and  Pacific  A&ire. 
ST  226    Special  Assistant  to  die 
Assistant  Secretary.  Bureau  of  Near 
Eastern  and  South  Aaian  Affairs. 
ST  229    Special  Assistant  to  the 
Asstatant  Secretaiy.  Bureau  of  Inter- 
American  A^in. 
ST  243    Program  Specialist  to  the  Qitef 

of  Protocol. 
ST  244   Staff  Assistant  to  die  Assistant 
Secretary.  Bureau  of  teter-American 
Affaire. 
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ST  246    Secretary  (Steno)  to  die 

Ambassador-at-La^e  for  Cultural 

Affaire. 
ST  248    Special  Assistant  to  die  Deputy 

Assistant  Secretary  for  International 

Social  and  Humanitarian  Affaire. 

Bureau  of  International  Organization 

Affaire. 
ST  250    Public  Information  Officer  to 

the  Deputy  Assistant  Secretary  for 

International  Social  and 

Humanitarian  Affaire.  Bureau  of 

International  Organization  Affaire. 
ST  251    Special  Assistant  to  die  Depty 

Assistant  Secretary  for  Policy  and 

Counter  Teirorism.  Bureau  of 

Diplomatic  Security. 
ST  253    Secretary  (Steno)  to  die 

Ambassador-at-Laige  for  Counter 

Terrorism. 
ST  256    Policy  and  Press  Advisor  to  die 

U.S.  Pennanent  Representative  to  the 

U.S.  Mission  to  the  Chganization  of 

American  States. 
ST  258    Secretary  (Steno)  to  die 

Inspector  General. 
ST  260    Special  Assistant  to  die  Under 

Secretary  for  Security  Assistance. 

Science,  and  Technology. 
ST  261    Special  Assistant  to  die  Under 

Secretary  for  Seciuity  Assistance. 

Science,  and  Technology. 
ST  262    Associate  Director  to  die 

Deputy  Assistant  Secretary.  Office  of 

Equal  Employment  Opportunity  and 

Civil  Rights. 
ST  267    Secretary  to  die  Assistant 

Secretary,  Bureau  of  Public  Affairs. 
ST  268    Staff  Assistant  to  die  Secretary. 
ST  269    Supervisory  Protocol  Officer  to 

the  Chief  of  Protocol. 
ST  270    Staff  Assistant  to  die  Director, 

Policy  Planning  Staff. 
ST  274    Special  Assistant  to  die  Head 

of  the  U.S.  Delegation  to  Geneva  for 

Arms  Reduction  Negotiations. 

Section  213.3305   Department  of  the 
Treasury 

TREA  27    Executive  Assistant  to  die 

Secretary. 
TREA  28    Special  Assistant  to  die 

Director  of  the  Mint  - 
TREA  44    Legislative  Manager  to  die 

Assistant  Secretaiy  for  Legislative 

Affaire. 
TREA  56    Confidential  Assistant  to  die 

Assistant  Secretary  for  Legislative 

Affaire. 
TREA  79    Legislative  Assistant  to  die 

Assistant  Siecretary  for  Legislative 

Affaire. 
TREA  92    Director,  Consumer  Affaire, 

to  the  Assistant  Secretary  for  Public 

Affaire  and  Public  Liaison. 
TREA  93    Special  Assistant  to  die 

Deputy  Assistant  Secretary  for  Public 

Affaire. 
TREA  94    Executive  Assistant  to  the 

Commissioner  of  Customs. 


TREA  113    Executive  Assistant  to  die 

Special  Assistant  to  the  Commissioner 

of  Customs. 
TREA  115    Staff  Assistant  to  die 

Deputy  Assistant  Secretary  for 

Financial  Systems. 
TREA  120    Special  Assistant  to  die 

Assistant  Secretary  for  Policy. 

Planning  and  Communications. 
TREA  122    Public  Affaire  ^lecialist  to 

the  Assistant  Secretary  for  Policy. 

Planning  and  Communications. 
TREA  126    Staff  Assistant  to  die 

Director  of  the  Mint 
TREA  128    Confidential  Assistant  to 

the  Secretary. 
TREA  139    Director  of  Scheduling  to  die 

Assistant  Secretary  for  Public  Affaire 

and  Public  Liaison. 
TREA  144    Staff  Assistant  to  the 

Assistant  Secretary  for  Public  Affaire 

and  Public  Liaison. 
TREA  145    Travel  Assistant  to  die 

Assistant  Director  for  Travel  and 

Special  Event  Services. 
TREA  146    Legislative  Aid  to  die 

Assistant  Secretary  for  L^slative 

Affaire. 
TREA  148    Director,  Special  Operations 

Division,  to  the  Deputy  Assistant 

Secretary  for  Administration. 
TREA  150    Special  Assistant  to  die 

Deputy  Assistant  Secretary  for 

Developing  Nations.  Office  of  the 

Assistant  Secretary  for  International 

Affaire. 
TREA  153    Legislative  Specialist  to  die 

Assistant  Secretary  for' Legislative 

Affaire. 
TREA  156    Special  Assistant  to  die 

Assistant  Secretary  for  Policy 

Development 
TREA  157    Congressional  Liaison 

Officer  to  the  Associate 

Commissioner  of  Customs  for 

Congressional  Affaire. 
TREA  158    Confidential  Assistant  to 

the  Assistant  Secretary  for  Public 

Affairs  and  Public  Liaison. 
TREA  166    Travel  Assistant  to  die 

Deputy  Assistant  Secretary  for 

Administration. 
TREA  170    Assistant  Director  for 

Travel  and  Special  Event  Services,  to 

the  Director,  Special  Operations 

Division. 
TREA  171    Executive  Assistant  to  the 

Deputy  Secretary. 
TREA  174    Senior  Assistant  to  die 

Deputy  Assistant  Secretary  for  Law 

Enforcement 
TREA  177    Special  Assistant  to  the 

Executive  Director.  U.S.  Savings 

Bonds  Division. 
TREA  179    Legislative  Manager  to  the 

Assistant  Secretary  for  Legislative 

Affaire. 
TREA  183    StaffAssistanttodie 

Director  of  the  Mint 


TREA  185    Legislative  Manager  to  die 

Assistant  Secretary  for  Legislative 

Affairs. 
TREA  186    Public  Affaire  ^ledalist  to 

the  Treasurer  of  the  United  States. 
TREA  188    ^ledal  Assistant  (Policy 

Analysis)  to  the  Secretary. 
TREA  180    Special  Assistant 

(Personnel)  to  the  Secretaiy. 
TREA  190    Spedal  Assistant  to  die 

Assistant  Secretary  for  Policy 

Development 
TREA  191    Spedal  Assistant  to  die  , 

Deputy  Assistant  Secretary  for. 

Departmental  Finance  and 

Management 
TREA  192    Confidential  Assistant  to 

the  Secretary. 
TREA  193    Director,  Office  of 

Intergovernmental  Affairs,  to  the 

Deputy  Assistant  Secretary  (Public 

Liaison). 
TREA  194    Confidential  Assistant  to 

the  Assistant  Secretary  for  Public 

Affaire  and  Public  Liaison. 
TREA  195    Review  Officer  to  die 

Assistant  Secretary  for  Policy 

Development 
TREA  196    Confidential  Assistant  to 

the  Executive  Secretary. 
TREA  197    StaffAssistanttodie 

Deputy  Assistant  Secretary  for 

Departmental  Finance  and 

Management 
TREA  198    Executive  Assistant  to  die 

Assistant  Secretary  for  Management 
TREA  199    Executive  Assistant  to  the 

Deputy  Secretary. 
TREA  200    Legislative  Manager  to  die 

Assistant  Secretaiy  for  Legislative 

Affaire. 
TREA  201    Deputy  Assistant  Secretaiy 

for  Legislative  Affaire. 
TREA  203    Staff  Assistant  to  the 

Executive  Secretary. 
TREA  205    Director,  Office  of  Corporate 

Finance,  to  the  Deputy  Assistant 

Secretary  (Corporate  Finance). 
TBEA  206    Staff  Assistant  to  the 

Assistant  Secretary  (Enforcement). 

Section  213.3306    Department  of 
Defense 

DOD  5    Private  Secretary  to  the  Deputy 

Secretary. 
DOD  19    Pereonal  and  Confidential 

Assistant  to  the  Director,  Program 

Analysis  and  Evaluation. 
DOD  22    Private  and  Confidential 

Secretary  to  the  Assistant  to  the 

Secretary  (Atomic  Energy). 
DOD  23    Confidential  Assistant  to  the 

Military  Assistant  to  the  Secretary. 
DOD  24  Chauffeur  to  die  Secretary. 
DOD  30    Secretary  (Steno)  to  the 

Defense  Advisor  to  U.S.  NATO. 
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DOD32    Special  Assistoit  to  dw 

AaaUUmt  Secretaiy  for  Lepslative 

Affairs. 
DQD33    Personal  Secretaiy  to  the 

Deputy  Secretaiy. 
DOD34    Private  Secretary  to  the 

Principal  Deputy  Assistant  Secretaiy 

for  Intemafional  Security  Affairs. 
DOD  35    Confidential  Assistant  to  Ae 

Executive  Secretary. 
DOD  51    Ptirate  Secretary  to  the 

Assistant  Secretary  for  Reserve 

Affairs. 
DOD  54    Private  Secretary  to  the  ladge, 

U.S.  Comt  (rf  Military  Appeals. 
DOD  55    Private  Secretary  to  the  Oiief 

Judge,  U.S.  Ck)urt  of  Kfilttary  Appeals. 
DOD  55    Private  Secretaiy  to  the  Judge. 

U.S.  Court  cf  Military  AJppeniA. 
DOD  62    ManagementK^cer  to  die 

Chainaan.  Preaident's  Intelligence 

Oversight  Board. 
DOD  66    Private  Secretary  to  the 

Physician  to  the  President,  White 

House  Support  Group. 
DOD  89    Secretaiy  (Typing)  to  the 

I>rincipal  Deputy  Assistant  Secretary 

(PubUc  Affairs). 
DOD  119    Private  Secretary  to  the 

Principal  Deputy  Director,  Program 

Analjrsis  and  Evaluation. 
DOD  133    Public  Affairs  Specialist  to 

the  Assistant  Secretary  (Public 

Affairs). 
DOD  171    Special  Assistant  to  the 

Deputy  Assistant  Secretary  [Reserve 

Affairs). 
DOD  175    Personal  and  Confidential 

Assistant  to  die  Judge,  U.S.  Court  of 

Military  Appeals. 
DCH3178    Special  Assistant  to  die 

Assistant  Secreteiy  for  L^slative 

Affairs. 
DOD  194    Private  Seoetaiy  to  die 

Assistant  Secretaiy  (IntematiMiai 

Security  Policy). 
DOD  205    Personal  and  Confidential 

Assistant  to  die  Judge,  U.S.  Court  of 

Military  Appeals. 
DOD  212    Private  Secretary  to  the 

Deputy  Under  Secretory,  Research 

and  En^eeting  (International 

Programs  and  Tedmology). 
DOD  217    Private  Secretaiy  to  die 

Assistant  Secretory  (Command, 

Control,  Communications,  and 

InteDigence). 
DOD  229    Special  Assistant  to  die 

Assistant  Secretaiy  for  Intemadonal 

Security  Policy. 
DOD  236    Spedal  Assistant  to  die 

Assistant  Secretary  for  Public  Affairs. 
DOD  238    Spedal  Assistant  to  die 

Assistant  Secretory  for  Le^siative 

Affairs. 
DOD  250    Speechwriter  to  die  Assistant 

Secretary  far  Public  Affairs. 
DOD  252    Confidential  Assistant  to  die 

Secretary. 


DCX)254    Special  Assistant  for 

Emergency  Planniag  to  the  Assistant 

Secretary  (Acquisition  and  Logistics). 
DOD  256    Staff  Asslitont  to  die 

Assistant  Secretaw  (Force 

Management  and  Personnel). 
DOD  261    Spedal  Assistant  for 

European  Security  and  Political 

Affairs  to  the  Depsty  Assistant 

Secretaiy  (&ut^>e«n  and  NATO 

Policy). 
DOD  270    Private  StCTetary  to  die 

Director,  Strategic  Defense  Initiative 

Organization. 
DOD  274    Security  Advisor  to  die 

Deputy  Assistant  to  the  President, 

White  House  Support  Group. 
DOD  275    Assistant  for  European 

Security  Negotiations  to  the  Deputy 

Assistant  Secretaiy  (Negotiations 

Policy). 
DOD  279    Personal  and  Confidential 

Assistant  to  the  Dkector,  Operational 

Testing  and  Evaluation. 
DOD  283    Special  Assistant  to  the 

Assistant  Secretary  for  Public  Affairs. 
DOD  284    Special  Assistant  to  die 

Director,  Office  of  Civilian  Health  and 

Medical  Programs  of  the  Uniformed 

Services. 
DOD  287    Special  Assistant  for 

Strategic  Defense  and  Space  Anns 

Control  Policy  to  the  Deputy  Assistant 

Secretary  (Nuclear  Forces  and  Arms 

Control  Policy). 
DOD  290    Public  Affairs  Specialist  to 

the  Prindpal  Deputy  Assistant 

Secretary  for  Public  Affairs. 
DOD  294    Staff  Specialist  to  die  Deputy 

Director,  Strategic  Defense  Initiative 

Organization. 
DOD  295    Special  Assistant  to  die 

Assistant  Secretanr  (Force 

Management  and  Personnel). 
DOD  298    Confidential  Assistant  to  the 

Under  Secretary  for  Acquisition. 
DOD  301    Personal  and  Confidential 

Assistant  to  the  Assistant  Secretary 

for  Production  and  Logistics. 
DOD  305    Spedal  Assistant  to  the 

Director,  Strategic  Defense  Initiative 

Organization. 
DOD  308    Director,  Low-Intensity 

Conflict,  to  the  Deputy  Assistant 

Secretary  for  Low-Intensity  Conflict. 
DOD  310    Staff  Assloiant  to  die 

Chairman,  Joint  Chiefs  of  Staff. 
DOD  311    Staff  Assistant  to  die 

Assistant  to  the  Chairman,  Joint 

Chiefs  of  Stoff. 
DOD  313    Staff  Assistant  to  the  Deputy 

Assistant  Secretaiy  (Family  Support, 

Educaticm.  and  Safety). 
DOD  314    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  fbr 

Acquisition. 
DOD  316    Uw  Cleik  to  die  Judge.  U.S. 

Court  of  Military.  Appeals. 
DOD  319    Executive  Assistant  to  die 

Special  Assistant  to  the  Assistant 


Secretary  (Production  and  Logistics) 
for  Stockpile  Policy  and  Programs. 
DOD  320    Executive  Assistant  to  the 
Secretary. 

Section  213.3307  Department  of  the 
Army 

ARMY  1    Staff  Assistant  to  die 

Secretary. 
ARMY  2    Secretary  (Steno)  to  die 

Under  Secretary. 
ARMY  3    Secretary  (Steno)  to  die 

Assistant  Secretary  for  Manpower 

and  Reserve  Affairs. 
ARMY  6    Secretary  (Typing)  to  die 

Assistant  Secretary,  Research. 

Development,  and  Acquisition. 
ARMY  21    Secretary  (Steno)  to  the 

General  Counsel. 
ARMY  38    Plans  Coordinator  to  the 

Chief  of  Public  Affairs. 
ARMY  41    Assistant  Director  to  the 

Chairman  and  Executive  Diredor  of 

the  President's  Foreign  Intelligence 

Advisory  Board. 
ARMY  55    Secretary  (Typing)  to  die 

Assistant  Secretary,  Financial 

Management. 

Section  213.3308    Department  of  the 

Navy 

NAV  2    Staff  Assistent  to  die  Secretary. 
NAV  5    Private  Secretary  to  the 

Assistant  Secretary  far  Financial 

Management 
NAV  7    Private  Secretary  to  the 

Assistant  Secretary  far  Research  and 

Engineering. 
NAV  20    Special  Assistant  to  the 

Military  Assistant  to  die  President. 
NAV  23    Special  Assistant  to  the 

Military  Assistant  to  the  President. 
NAV  24    Private  Secretory  to  the 

Assistant  Secretary  for  Manpower 

and  Reserve  Affairs. 
NAV  27    Special  Assistant  for 

Emergency  Planning  to  the  MiUtory 

Assistant  to  the  President. 
NAV  30    Staff  Assistant  to  die  Deputy 

Under  Secretary. 
NAV  31    Staff  Assistant  to  die  Under 

Secretary. 
NAV  38    Private  Secretary  to  the  Under 

Secretary. 
NAV  40    Special  Assistant  to  the 

Deputy  Under  Secretary  (Policy). 

Section  213.3309    Department  of  the  Air 
Force 

AF 1    Secretary  (Steno)  to  the 

Secretary. 
AF  3    Secretary  (Steno)  to  the  Assistant 

Secretary  for  Manpower,  Reserve  . 

Affairs,  and  Installations. 
AF  5    Secretary  (Steno)  to  the  Assistant 

Secretary  for  Research  and 

Development  Logistics. 
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AF  8    Secretary  (Steno J  to  the  General 

Counsel. 
AF  20    Secretary  (Steno)  to  tbe  kfiiitary 

Assistant  to  the  President. 
AF21    ^wcfaf  AssiBtsattodieMiBtary 

AssistaBt  to  tlto^P^esidenL 
AF  28    Special  Assistant  to  the  Gcnenl 

Counsel. 

Section  213.3310   Department  of  fustice 

JUS  70   Spedal  AsnstaD*  to  die 

Assistant  Attorney  GeneraL  Civil 

Rights  Division. 
JUS  83    Confidoitial  Assistant  to  die 

Attorney  GeneraL 
JUS  85    Spedaf  Assistant  to  die 

Director,  Community  RelatioRS 

Service. 
JUS  160    Confidential  Assistant  to-  die 

Director  of  Congressional  and  Ptiblic 

Affairs,  Iramigratiion  and 

NaturaKzatian  Sctvice. 
JUS  104    Special  Asaistaiit  to  die 

Director,  CoBHniuiity  Relations 

Service^ 
JUS  152    Secretary  and  Confidential 

Assistanli  to  the  U.S.  Attorney. 
JUS  158    Secretary  (Stenographer)  to 

die  U.S.  Attorney. 
JUS  166    Special  Assistant  to  die 

Attorney  General. 
JUS  200    Secretary  and  Confidential 

Assistant  to  the  U.S.  Attorney. 
JUS  224    Spedal  Assistant  to  the 

Deputy  Attorney  General. 
JUS  227    Staff  Assistant  to  die  Davetor, 

Community  Relations  Service. 
JUSa40   fecial  Assistant  to  die 

Deputy  AssBBtant  Atlocney  General,. 

Civil  Rights  Division. 
JUS  241    ConiideBftal  Assistant  and 

Private  Secretary  to  the  Chairman. 

Foreign  Claims  Settlement 

CommissioD. 
JUS  248    Missing  Children  PiogBam 

Coordinator  to  the  Administratoi. 

Office  of  Juvenile  Justice  and 

Delinquency  Prevention. 
JUS  262    Staff  Assistant  to  die  IHrector, 

Bureau  of  Justice  Statistics. 
JUS  26&   Public  Affairs  Spedalist  to  die 

Deputy  Director,  Office  of  Public 

Affairs. 
JUS  270    Spedal  Assistant  to  the 

Assistant  Attorney  CeaersS,  Chnl 

Rights  Division. 
JUS  271    Gbnfidentiri  Assistant  to  die 

Assistant  Attorney  General,  Office  of 

Legal  PoUcy. 
JUS  277    Staff  Asnstant  to  the 

Assistant  Attorney  General/Chief  of 

Staf£ 
JUS  294    S^dalAssistaottatbe 

Assistant  Attorney  General,  Tax 

Divisios. 
JUS  301    Attocaay-Adviaor  {Spedal 

Assistaat)  toi  the  PriadpaJ  Deputy 

Assistant  Attorney  GeneraL 
JUS  314    Senior  Liaison  Officer  to  die 

Director,  Office  of  Liaison  SiervTces. 


JUS  315    Cuufideiittal  Assistant  to  the 

Director,  National  Obscenity 

Enf drcentent Unit,  Ctfninsf  Division. 
JUS  316    General  Attorney  to  the 

Director,  Office  of  Victims  of  Cinae. 
JUS  31^    Supenisoiy  Attorney-Adviser 

(Associate  EMrectarJ,  PiaftefiaT 

Obscenity  EnforcemeBt  Unil,  Qininal 

Division. 
JUS  320    SpedatAsstBtanttodie 

Assistaiit  Attorney  Generai  AnMinst 

DrvTsibn. 
JUS  331    ^cia»  Assistant  to  the 

Director,  NMieiial  kstttote  of  fustice. 
JUS  335    Special  Assistant  to  die 

Assistant  Attorney  Genesal,  Civil 

Divisiom. 
JUS  339    Executive  U.S.  MarshaL 
JUSMO    OnefofStafftodieDiiedar. 

CoininiHiHy  Rdatkms  Service^ 
JUS  341    Confidential  Assistant  to  the 

Director.  Qcccutive  Offica  fisr  US. 

Attorneys. 
JUS  342    Executive  Assistaat  to  die 

Deputy  CemmissieBex,  faaaagration 

and  Natnraliaatioa  Service. 
JUS  343    ^^edal  Assistaat  to  the 

Attorney  General. 
JUS  344    Confideoiial  Assistant  to  die 

Attorney  General. 
]ILIS  345    Spedal  Assistant  to  the 

Director,  GoBununity  Relations 

Service. 

Section  Z19.3311  .  Federal  Judiciat 
Center 

FJC2    Staff  Assistant  to  the  ITo^dor. 

Section  213.3312    Department  of  the 
Interior 

INT  lie    Spedal  Assistant  to  the 

Deputy  Assistant  Secretary  fbr  Policy 

and  Analysis. 
II<iT  152    Special  Assistant  to  the 

Deputy  EKrector,  Nationcd  Parit 

Service. 
INT  155    Cbirfidefltfat  Assistant  to  die 

Director,  Office  of  Surface  Miimig. 
INT  165    Special  Assistant  to  du 

Director,  Bureau  of  Land 

Management 
INT  190    Special  AsaistaaL  is  die 

Diteetor;  Bureau  of  Mines. 
INT  191    Sped^  Assistait  to  die 

Director,  Bureaa  of  Mines. 
INT  208    Con^vssioDol  Liaison  Officer 

to  the  Director,  Minerals  Maaagemcnt 

Service. 
INT  212    Spedal  AssiBtasit  to  die 

Assistant  to  the  Secretary  and 

Director,  External  Affaiss. 
INT  215    Confidential  Assistant  to  die 

Executive  Assistanl  to  the  Secretary. 
INT  232    Staff  Assistant  to  die 

Assistaat  to  the  Secretaiy  and 

Directxjr,  External  Affairs. 
INT  235    Confidential  Assistant  to  the 

Directox.  Fish  and  Witdfifa  Service. 
INT  238    Director,  Office  of  External 

Affairs,  to  die  Commissioner  of 

Reclamation. 


INTSn    PubBc Affairs SpeLisIistti^taO' 
Director,  MfaerafaMaiiageiiieBt 
Service. 
INT2S6    Staff  Assistant  to  the 
Assodate  Director,  Bureau  of  Land 
Managomeat. 
INT  284    Confideatiat  Assistant  to  ths 
Special  Assistant  (Field 
Representativel  to  the  Secretary. 
INT  265    Spedal  Assistant  to  the 
Direetar.  Bureau,  of  Land 
Management 
INT2i&    Special  Assistant  to  die 
Director.  Office  of  Surface  lifiaio^  and 
Reclamation. 
INT  272    Special  Assistaat  to  die 
Assistant  to  the  Secretary  and 
Director,  Office  of  External  Affairs. 
INT  274    CoapessiBaal  Liaiaon 
Specialist  to  die  Director,  Office  a£ 
Surface  Miaiag  and  Reckoaatian. 
INT  282    Confidential  Assistant  to  tha 

Soheitoi. 
INT  287    Assistant  to  die  Dircctfli. 

Bureaa  of  Land  ManageaiemL 
INT  292    Special  Assistant  to  ths 
Diredor,  Bureau  of  Land 
ManagemenL 
INT294    Spedal  Assistant  to  dtt 

Director,  Fish  and  Wildlife  Service. 
INT  298    Spectal  Assistaat  to  die 
Assistaat  to  tke  Secretwy  and 
DiredOE.  Office  of  External  Affaira. 
INTaoa    Spedal  Asnstant  to  die 

SoUcitor. 
INT  309    Specif  Assbtsnt  to  die 

DtredDT,  Fish  and  Wiidliie  Service. 
INT  311    Special  AssistaBt  to  die 
Assistant  Secretary  for  Policy,  BaigA 
and  Adnriiristratiop. 
INT  312    Confidential  Assistant  to  tke 

Secretary. 
INT  313    Special  Assistant  to  die 
Assistant  Secretaiy  for  fotiey,  Budget 
and  Administratioik 
INT  315    Staff  Assistant  to  t^ 

Commissioner  of  RedamatiaiL 
INT  317    Spedal  Assistant  to  the 
Assistant  Director  of  Extmial  ASass, 
Fish  and  Wildlife  Service. 
INT  323    Cdnfidentia)  Assistant  to  die 
DirectOT  of  Security  and  Drag 
Enforcement. 
INT  324    Cei^dentia)  Assistant  to  die 
Assistant  to  tite  Secretoy  md 
Director,  Office  of  Congressiomd  asd 
Legislative  Affairs. 
INT  327    Spedal  Assistmt  to  the 
Director,  National  Park  Service. 
ffiT  328    Staff  Assistant  to  the  Director. 

Geological'  Survey. 
INT  329    Special  Assistant  to  the 
Assistant  to  Ifte  Secretary  and 
Director,  External  Affairs. 
UfT  330   Deputy  Director,  Office  of 
Pubhc  Affairs,  to  the  Assistant  to  the 
Secnrtarymd  EKrector,  Office  of 
Public  Affairs. 
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INT  331    Confidential  Assistant  to  the 
Director.  Minerals  Management 
Service. 

Section  213^13    Department  of 
Agriculture 

AGR 1    Staff  Assistant  to  the  Executive 

Assistant  for  Operations  and 

Correq>ondence  to  the  Seretary. 
AGR  8    Chauffeur  to  the  Secretary. 
AGR  12    Private  Secretary  to  the  Under 

Secretary  for  hitemational  Affairs  and 

CommocLty  Programs. 
AGR  28    Members,  Board  of  Directors. 

to  the  Secretary.  Federal  Crop 

Insurance  Corporation. 
AGR  29    Member.  Board  of  Directors,  to 

the  Secretary.  Federal  Crop  Insurance 

Corporation. 
AGR  31    Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  33    Confidential  Assistant  to  the 

Administrator,  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  34    Confidential  Assistant  to  the 

Administrator.  Agricultural 

Stabilization  and  Conservation 

Service. 
AGR  44    Private  Secretary  to  the 

Assistant  Secretary  for  Economics. 
AGR  48    Confidential  Assistant  to  the 

Administrator,  Food  and  Nutrition 

Service. 
AGR  56    Private  Secretary  to  the 

Assistant  Secretary  for  Governmental 

and  Public  Affairs. 
AGR  61    Private  Secretary  to  the 

Assistant  Secretary  for  Special 

Services. 
AGR  62    Confidential  Assistant  to  the 

Under  Secretary  for  Small  Community 

and  Rural  Development. 
AGR  64    Confidential  Assistant  to  the 

Under  Secretary  of  Small  Community 

and  Rural  Development. 
AGR  81    Confidential  Assistant  to  the 

Administrator.  Farmers  Home 

Administration. 
AGR  96    Confidential  Assistant  to  the 

Assistant  Secretary  for  Governmental 

and  Public  Affairs. 
AGR  102    Confidential  Assistant  to  the 

Assistant  Secretary  for  Food  and 

Consumer  Services. 
AGR  103    Confidential  Assistant  to  the 

Administrator,  Foreign  Agricultural 

Service. 
AGR  106    Confidential  Assistant  to  the 

Assistant  Secretary  for  Governmental 
and  PubUc  Affairs. 
AGR  108    Private  Secretary  to  the 

Deputy  Under  Secretary  for 
International  Affairs  and  Commodity 
Programs. 
AGR  110    Confidential  Assistant  to  the 
General  Counsel. 


AGR  111    Confidential  Assistant  to  the 

Deputy  Secretary. 
AGR  128    Private  Secretary  to  the 
Administrator.  Federal  Grain 
Inspection  Service. 
AGR  129    Private  Secretary  to  the 
Assistant  Secretary,  Marketing  and 
Inspection  Service. 
AGR  130    Private  Secretary  to  the 
Deputy  Assistant  Secretary. 
Marketing  and  Inspection  Service. 
AGR  137    Confidential  Assistant  to  the 

Assistant  Secretaiy  for  Economics. 
AGR  139    Staff  Assistant  to  the 

Secretary. 
AGR  154    Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service. 
AGR  164    Confidential  Assistant  to  the 
Assistant  Secretary  for  Science  and 
Education. 
AGR  182    Confidential  Assistant  to  the 
Administrator.  Rural  Electrification 
Administration. 
AGR  188    Northeast  Area  Director  to 
the  Deputy  Administrator.  Office  of 
State  and  County  Operations. 
AGR  189    Southeast  Area  Director  to 
the  Deputy  Administrator,  Office  of 
State  and  County  Operations. 
AGR  190    Midwest  Area  Director  to  the 
Deputy  Administrator,  Office  of  State 
and  County  Operations. 
AGR  191    Northwest  Area  Director  to 
the  Deputy  Administrator,  Office  of 
State  and  County  Operations. 
AGR  192    Southwest  Area  Director  to 
the  Deputy  Administrator,  Office  of 
State  and  Co\mty  Operations. 
AGR  194    Private  Secretary  to  the 
Under  Secretary  for  SmaU  Community 
and  Rural  Development. 
AGR  201    Confidential  Assistant  to  the 

Special  Assistant  to  the  Secretary. 
AGR  206    Director,  Office  of  the 
Consumer  Advisor  to  the  Assistant 
Secretary  for  Food  and  Consumer 
Services. 
AGR  207    Member,  Board  of  Directors, 
to  the  Secretary,  Federal  Crop 
Insurance  Corporation. 
AGR  208    Member,  Board  of  Directors, 
to  the  Secretary,  Federal  Crop 
Insurance  Corporation. 
AGR  210    Staff  Assistant  to  the 
Administrator,  Office  of  International 
Development  and  Cooperation. 
AGR  212    Speical  Assistant  to  the 
Assistant  Secretary  for 
Administration. 
AGR  218    Staff  Assistant  to  the 
Assistant  Secretary  for 
Administration. 
AGR  220    Private  Secretary  to  the 
Deputy  Assistant  Secretary  for 
Administration. 
AGR  222    Confidential  Assistant  to  the 
Manager,  Federal  Crop  Insurance 
Corporation. 


AGR  224    Director,  Congressional  and 
Public  Affairs  Division,  to  the 
Manager,  Federal  Crop  Insurance 
Corporation. 
AGR  226    Confidential  Assistant  to  the 
Administrator,  Food  and  Nutrition 
Service. 
AGR  229    Staff  Assistaat/ 
Correspondence  Review  Officer  to  the 
Director,  Executive  Secretariat. 
AGR  231    Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs. 
AGR  232    Confidential  Assistant  to  the 
Administrator,  Farmets  Home 
Administration. 
AGR  235    Confidential  Assistant  to  the 
Administrator,  Agricultural  Marketing 
Service. 
AGR  236    Confidential  Assistant  to  the 
Administrator,  Animd  and  Plant 
Health  Inspection  Service. 
AGR  238    Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs. 
AGR  242    Staff  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs. 
AGR  243    Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Pubhc  Affairs. 
AGR  244    Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service. 
AGR  247    Private  Secretary  to  the 

Inspector  General. 
AGR  257    Executive  Assistant  to  the 
Assistant  Secretary  for  Food  and 
Consumer  Services. 
AGR  260    Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs. 
AGR  261    Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs. 
AGR  262    Confidential  Assistant  to  the 
Assistant  Secretary  for  Science  and 
Education. 
AGR  263    Confidential  Assistant  to  the 
Assistant  Secretary  for  Special 
Services. 
AGR  267    Confidential  Assistant  to  the 
Assistant  Secretary  for  Governmental 
and  Public  Affairs. 
AGR  273    Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service. 
AGR  275    Special  Assistant  to  the 

Secretary. 
AGR  276    Confidential  Assistant  to  the 
Administrator,  Agricultural  Research 
Service. 
AGR  277    Confidential  Assistant  to  the 

Chief,  Soil  Conservation  Service. 
AGR  279    Confidential  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service. 


Fwfawi  Ri^Mw  /  VoL  M.  Wt  158  /  Tfcarsdby.  August  lOi  VSm  /  FToticn 


AGR  282    CaofidentialAa^tanttothe 
AfhouaistEatDr,  Foteiya  Afiirallval 
Service. 

AGR2aa    Staff  Aasislanl:  to  the 
Adhiinistrator,  AgricuUiEal 
Stabilization  and  CoaacEvatioa 
Service. 

Section  2^9914   Department  of 
Commerce 

COM  2    CanfidenUat  Assistant  to  the 

Secretary. 
COM3    Deputy  to  the  Chief  of  Staff: 
COM  5    Special  Assistant  to  the 

Director,  Office  of  ExecuGve 

Pk'ograms. 
COM  12    Confidential  AssisUnt  to  the 

Deputy*  Secretary. 
COM  20    Confidential  Assistant  to  the 

Deputy  Assistant  Siecretary  fbr 

Adminrstl'utiun. 
COM  21    Congressional  Liaison  Officer 

to  the  Assistant  Secretary  for 

Congressional  Affairs. 
COM  22    Deputy  Director, 

Congressional  Affan,  ta  the  Deputy 

Assistant  Secretacy  £oe  Gongressieiial 

Affairs. 
COM  73    Congressionar  Liaison 

Specialist  to  the  Director,  Office  of 

Congressional  Relations. 
COM  Mr    Cbitfctentiaf  Assistant  to  the 

Director,  Office  of  Executive 

Programs. 
COMI5V    Confidlentiet  Assistant  to  the 

Assistant  Secretary,  Ecenomic 

EXevdopment  A<&ninistnitfoft. 
COMf59    Dii>een9r  of  RtbUe  Aflerirs  to 

the  UMer  S<eere«ary. 
COM  182    Confidential  Assistant  to  tfte 

Assistant  Secretary,  for  fiiteraetionej 

EcnDomtic  Poliy,  brtermtional  Trade 

AdmioistrstioB. 
COM  165    Directkir  of  Busmese  Liaison 

to  the  Under  Secretary. 
COM  184   Confidential  AseiBtaat  to  the 

Directoi,.  National  Bureau  of 

Standacds. 

COMiai    CeniidenliialAssiBtaattotbe 

Generai  Counsel, 
COM  200    CongsessiaiHd  Liaison 

Officer  ta  tiie  Assistaat  Secretary  fier 

CongEeanonai'  ASaam. 
COM  203    Congrewanal  Liaison 

SpeciaUst  to  tfieDepal^  Assiatani; 

Secretaiy- for  Coqgoesaiainl  A£hffs. 
COM  220    ConfidestM  Aaaistant  to  the 

Deputy  Asairtank  Scoeltay  for  East 

Asia  and  the  Pacific,  Intemationet 

Trade  AdniniBtnaliiuL. 
COM  224    Confidential  Assistaaii  to  Ike 

Under  Secretary,  kiSeraatioaal  liade 

AdministratiofL 
COM22S   Direeter,      ^„ 

Affairs  Staff,  to  the  Unte  I 

for  FTrpnff  \iliaininfriitiiM 
COM  232    ^edalAaeiatMtftvl 

Assistaat  SecBctacy,  Bhuueum; 

Development  AdmLiistration. 


COMass    SpcciakAssMBtlotiie 

DciM^  ScsiietBry. 
COM  263    CbiifidlentialAsaielaiift»tfie 

AssBBtast  Secretary  far  Trade 

Development,  International  T^ade 

AdinnistratLon. 
COM  288    Executive  As8i*taitt»  the 

Associate  Deputy  Secretery. 
COM  272    Confidential  Assielairt  to  Ae 

Assistant  Secretary  fbr  Tt«de 

Develo^BKnt  htenMSenal  TMe 

Administoation. 
COM  274    Confidential  Assiatnt  to  Ae 

Dieector,  fj&ux  of  Duiiiwsi  Liauon. 
COM2M    Qnfidentto)  Assistaat  to  the 

Deputy  Assistant  Secretary  for 

luiigert tialai  Aihirs. 

CQM2as   Deputy  Director,  Office  ef 

Inteigoveramotat  Attain,  to  the 

Deputy^  Assistant  Sscretaty  for 

Intasanreiamientat  Affairs. 
00^287    ConiBiressional  Liaieen 

Assistent  in  the  Dieputy  Auistant 

Secretary  int  Concessional  AXmn. 
COM  288    Cotfidentiai  Assistant  to  Ae 

Director,  Office  of  Business  Liatsen. 
COM  289    CsnideBlialAssiBtanttollie 

Depuly^  Assistaat  Secretary  for 

IntergovemmeBtal  Albrirs. 
COM  298    Spedal  Assistant  to  the 

Depniy  Asnstant  Secretary  tar 

Intergovernmental  Affaos. 
COM  294    Conftdenttal  Assistant  to  the 

Secretary. 
COM  295    Confidential  Assistant  to  the 

Diredaz.  Office  of  Exeeutive 

i^ogn 


COM  33^   Cbugi  essional  Liaison 

Assistaat  to  Mn  HSpelj  PWrtirr. 

Congressional  Affairs. 
COM  350   De^tyOireetartothe 

Director;  Office  of  l^isiuess  Liaisnn. 
COM  359    Confidential  Assistant  ta  the 

Deputy  AssEstant  Secretary  for  Afiica, 

Near  East  and  South  Asia, 

intpmflHnnal  Trade  Admiiiiatratioa. 
CaM385    CeofiilentialAsaistaBttolhe 

Director,  Minority  Business 

DevelofmeM  Agsacy. 
COM37»   CkiefiefC 

AffairatoteDirei 


COM  303    Confidential  Assistant  to  Ae 

Assistant  Secretary  fw 

Admiuisiuation. 
COM  311    Confidcatia)  Assistant  to  fte 

Oiractis;  Office  af  ExecUtlTe 


COM  312    Confidential  Assistant  to  ^ 

Dtrestae  General,  U.S.  and  Foreign 

Conoaerciial  Service. 
COM  313    Cenfidntiaii  AssistiBnt  to  the 

Directos,  Office  of  £(ccu6v» 

programs. 
COM  321    Director,  Office  efPublic 

Affairs  to  the  Under  Secretary  f^r 

Interna  ticnall  Trade. 
COM  325    Confidential  Aseistfflrt  to  the 

Deputy  Assistent  Secretary  for  Africa, 

Nieer  East;  and  South  Asiai, 

International  Trade  Adminietradbn. 
COM  329    Congresetonal  Liaieon 

Assiatant  to  tfie  Director  ef 

Congressioad  Affairs,  IntCTnatienal 

Trade  AdatoistraCien. 
COM  33S    CanTideidial  Asaistant  to  the 

Deputy  Assistant  Secretary  fur 

Capital  Goods  and  Eatematfenaf 

CbBstondian..  btantottanal  kadis 

Administration. 
0011338    SpedotAssstaBttothe 

Assistant  Sauitas 

Administratioik 


COM  374    Osn^essional  Affirn 

SpeciaUst  to  the  Congresionaf  ABein 

Adviser,  Bureau  of  Ine  Census. 
COM  378    ConfMenlfar  Assistant  to  the 

Director,  Office  of  Executive 

Programs. 
COM  378    Congressional  T.iiwafn 

Officer  to  the  Under  Secretary  for 

Economic  Affairs. 
COM  362    Confidential  Assistan*  to  the 

Director.  Office  ol  Bxacotwe 

Programs^ 
COM  390    "'-"IrsMil  niiiiHslte  ti 

Under  Secretary  ior  Econaaaic  Affairs. 
COM  3^    OMgresaiona)  Albirs 

Advisor  to  &e  D&ectoi,  Bureau  ef  fin 

Census. 
COM  419   CenfideiTtiaF  Assistant  to  the 

Director,  Office  of  Pnbfic  Affairs, 

Biteniatiunal  Trade  Axfanimstration. 
COM  415    Cbngressional  Affairs 

Specialist  to  tfie  Dtrector.  Office  of 

Legislafive  Affairs,  Natioaal  nraanir 

and  Atmospheric  Administratioa, 
COM  4m   Diiecter.  Office  of  CoBsamer 

Affairs^  ta^  Direcloi,  Office  ef 

Public  Affass. 
COM422    CaofidsiitialitesHtanttolfac 

Direetoc  QunaieruJai  Spoce  Pteigranis. 
COM  429    CoBfidentJ^  Assistaat  to  the 

DiredBiv  Office  ef  Bieea«»f» 

Prograan. 
COM  430    Speciat  AssistBiit  to  fee 

AseistBRt  Seesetary  far  Export 

AdministaBtion. 
COM  432    Confhfcntiaf  Assistant  to  the 

Director.  Commercial  Space  Programs. 
COM  433    Senior  Advisor  to  ttie 

Assistant  Adhtinistiatar  for  Ocean 

Services  and.  fTna<tfnr  "^^na 

Management,  National  OrsaBiff  and, 

Atmoq}heric  Adntinistmtioa 
COM  434    Executi^tft  Aaaiatanft  to  dio 

Under  Secretary  ftv  EjqNBt 

Administratiaak 
COM  436    Diraetoe;  Office  oUttsota 

Sectoe  fautiatiee*.  to  the  DtaKtor, 

Office  of  Business  Liaison. 
C0M«9«    CauWantialAestrtanttothe 

Director.  Office  ef  Exeeutir  e 

Programs. 
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Section  213.3315   Department  of  Labor 

LAB  3    Special  Assistant  to  the 

•  Secretary. 

LAB  17    Senior  Liaison  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affairs. 
LAB  25    Legislative  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affairs. 
LAB  44    Senior  Liaison  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affairs. 
LAB  49    Special  Assistant  to  the 

assistant  Secretary.  Occupational 

Safety  and  Health  Administration. 
LAB  55    Staff  Assistant  to  the  Deputy 

Under  Secretary  for  Congressional 

Affairs. 
LAB  64    Special  Assistant  to  the 

Assistant  Secretary.  Occupational 

Safety  and  Health  Administration. 
LAB  91    Confidential  Staff  Assistant  to 

the  Deputy  Under  Secretary  for 

Congressional  Affairs. 
LAB  99    Special  Assistant  to  the 

Assistant  Secretary  for  Education  and 

Training. 
LAB  100    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Labor  Affairs. 
LAB  103    Secretary's  Representatives  to 

the  Associate  Deputy  Under  Secretary 

for  Intergovernmental  Affairs. 
LAB  104    Secretary's  Representative  to 

the  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  106    Secretary's  Representative  to 

the  Associate  Deputy  Under  Secretary 

for  Intergovernmental  Affairs. 
LAB  107    Secretary's  Representative  to 

the  Deputy  Under  Secretary  for 

Intergovernmental  Affaire. 
LAB  106    Secretary's  Representative  to 

the  Associate  Deputy  Under  Secretary 

for  Inteigovemmental  Affairs. 
LAB  109    Secretary's  Representative  to 

the  Associate  Deputy  Under  Secretary 

for  Intergovernmental  Affaire. 
LAB  110    Secretary's  Representative  to 

the  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  111    Secretary's  Representative  to 

the  Deputy  Under  Secretary  for 

Intergovernmental  Affaire. 
LAB  116    Seca^tary  (Typing)  to  the 

Secretary's  Representative. 
LAB  116    Secretary  (Typing)  to  the     ' 

Secretary's  Repi^sentative. 
LAB  118    Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  122    Secretary  (Typing)  to  the 

Secretary's  Representative. 
LAB  127    Staff  Assistant  to  the 

Director.  Office  of  Workera' 

Compensation  Programs. 
LAB  130   Special  Assistant  to  the 

Secretary. 
LAB  132    Senior  Legislative  Officer  to 

the  Assistant  Secretary  for 

Congressional  Affaire. 


LAB  137    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Intergovernmental  Affaire. 
LAB  146    Confidential  Assistant  to  the 

Solicitor. 
LAB  152    Special  Assistant  to  the 

Deputy  Director,  Women's  Biireau. 
LAB  160    Confidential  Assistant  to  the 

Secretary. 
LAB  169    Special  Assistant  to  the 

Assistant  Secretary  for  Policy. 
LAB  171    Special  Assistant  to  the 

Secretary. 
LAB  179    Executive  Assistant  to  the 

Assistant  Secretary,  Employment 

Standards  Administration. 
LAB  184    Special  Assistant  for  Public 

Affaire  to  the  Deputy  Under  Secretary 

for  Employment  Standards. 
LAB  189    Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration. 
LAB  190    Special  Assistant  to  the 

Assistant  Secretary  for  Policy. 
LAB  191    Staff  Assistant  to  the 

Secretary. 
LAB  192    Staff  Assistant  to  the 

Assistant  Secretary  for  Pension  and 

Welfare  Benefits  Ftograms. 
LAB  195    Special  Assistant  to  the 

Assistant  Secretary  for  Employment 

and  Training. 
LAB  196    Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 
LAB  199    Deputy  Liasison  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affaire. 
LAB  200    Special  Assistant  (Speech 

Writer)  to  the  Assistant  Secretary  for 

Employment  and  Training. 
LAB  208    Deputy  Liaison  Officer  to  the 

Assistant  Secretary  for  Congressional 

Affaire. 
LAB  209    Confidential  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training. 
LAB  210    Special  Assistant  to  the 

Assistant  Secretary  for  Policy. 
LAB  212    Staff  Assistant  to  the 

Secretary. 
LAB  215    Staff  Assistant  to  the 

Director,  Women's  Bureau. 
LAB  219    Special  Assistant  to  the 

Associate  Deputy  Under  Secretary  for 

Intergovernmental  Affairs. 
LAB  221    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Intergovernmental  Affaire. 
LAB  230    Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Intergovemment  Affaire. 
LAB  231    Special  Assistant  to  die 

Associate  Deputy  Under  Secretary  for 

Intergovernmental  Affaire. 
LAB  234    Senior  Liaison  Officer  to  the 

Deputy  Under  Secretary  for 

Congressional  Affaire. 


LAB  237    Special  Assistant  to  the 

Assistant  Secretary  for  Congressional 

Affaire. 
LAB  238    Assistant  to  the  Secretary's 

Representative. 
LAB  240    Assistant  to  the  Secretary's 

R^resentative. 
LAB  243    Deputy  Liaison  Officer  to  the 

Deputy  Under  Secretary  for 

Congressicmal  Affaire. 
LAB  244    Staff  Assistant  to  the 

Secretary. 
LAB  245    Assistant  to  the  Secretary's 

Representative. 
LAB  246    Assistant  to  the  Secretary's 

Representative. 
LAB  248    Special  Assistant  to  tiie 

Assistant  Secretary  for  Public  and 

Intergovernmental  Affaire. 
LAB  251    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Mine  Safety 

and  Health. 
LAB  254    Associate  Assistant  Secretary 

for  Congressional  Affaire. 

Section  213.3316   Department  of  Health 
and  Human  Services 

HHS  213    Steward  to  the  Secretary. 
HHS  230    Attorney-Advisor  (Special 

Assistant)  to  the  General  Counsel. 
HHS  273    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
HHS  293    Special  Assistant  to  the 

Commissioner,  Administration  for 

Children,  Youtii  and  Families,  Office 

of  Human  Development  Services. 
HHS  331    Special  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration. 
HHS  332    Executive  Assistant  to  the 

Assistant  Secretary  for  Human 

Development  Services. 
HHS  336    Special  Assistant  to  the 

Deputy  Assistant  Seoretary  for 

Legislation  (Human  Services). 
HHS  354    Associate  Commissioner, 

Administration  for  Children,  YouUi 

and  Families,  Office  of  Human 

Development  Services. 
HHS  358    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Ljaison). 
HHS  394    Confidential  Assistant  to  the 

Executive  Secretary. 
HHS  419    Confidential  Assistant  to  the 

Secretary. 
HHS  446    Special  Assistant  to  the  Chief 

of  Staff. 
HHS  448    Staff  Assistant  to  the 

Associate  Commissioner  for 

Govenunental  Affaire,  Social  Security 

Administration. 
HHS  452    Special  Assistant  for 

Advisory  Committees  to  the  Special 

Assistant/ Advisory  Committee 

Officer. 
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HHS  455    Confidential  Assistant  to  the 

Director,  Office  of  Legislation  and 

Policy,  Health  Care  Financing 

Adminsitration. 
HHS  462    Special  Assistant  for  Liaison 

Activities  to  the  Administrator, 

Alcohol,  Drug  Abuse  and  Mental 

Health  Administration,  Public  Health 

Service. 
HHS  467    Confidential  Assistant  to  the 

Director,  Office  of  Community 

Services,  Family  Support 

Administration. 
HHS  477    Special  Assistant  for  Policy 

Development  to  the  Director,  Policy 

Development  Staff,  Social  Security 

Administration. 
HHS  484    Confidential  Assistant  to  the 

Director,  Office  of  Legislation  and 

Policy,  Healtii  Care  Financing 

Administration. 
HHS  487    Confidential  Assistant  to  the 

Administrator,  Health  Care  Financing 

Administration. 
HHS  491    Associate  Commissioner, 

Head  Start  Bureau,  Administration  for 

Children,  Youth  cmd  Families. 
HHS  509    Director,  Youdi  2000  Program, 

to  the  Assistant  Secretary  for  Human 

Development  Services. 
HHS  510    Deputy  Director,  Office  of 

Public  Liaison,  Health  Care  Financing 

AdministratioiL 
HHS  512    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Human  Development  Services. 
HHS  517    Special  Assistant  to  the 

Director,  Office  of  Family  Assistance. 

Section  213.3317   Department  of 
Education 

EDU 1    Special  Assistant  to  the  Deputy 

Under  Secretary  for  Plaruiing,  Budget. 

and  Evaluation. 
EDU  4    Special  Assistant  to  the 

Director,  Intergovernmental  Affaire, 

Office  of  Intergovernmental  and 

Interagency  Affaire. 
EDU     Confidential  Assistant  to  the 

Under  Secretary. 
EDU  8    Confidential  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights. 
EDU  14    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management 
EDU  15    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management 
EDU  20    Steward  to  the  Executive 

Assistant  to  the  Secretary. 
EDU  21    Confidential  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
EDU  37    Special  Assistant  to  the 

Secretary. 
EDU  38    Special  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education.  '• 


EDU  46    Special  Assistant  to  die 

Assistant  Secretary  for  Vocational 

and  Adult  Education. 
EDU  67    Special  Assistant  Chief  of 

Staff/Counselor  to  the  Secretary. 
EDU  71    Special  Assistant  to  die 

Assistant  Secretary  for  Legislation. 
EDU  72    Special  AssisUnt  to  the 

Assistant  Secretary  for  Legislation. 
EDU  74    Executive  Assistant  to  the 

Assistant  Secretary  for  Legislation. 
EDU  77    Executive  Assistant  to  die 

Assistant  Secretary  for  Civil  Rights. 
EDU  78    Special  Assistant  to  the 

Assistant  Secretary  for  Civil  Rights. 
EDU  87    Special  Assistant  to  the 

Assistant  Secretary  for  Elementary 

and  Secondary  Education. 
EDU  91    Special  Assistant  to  die 

Assistant  Secretary  for  Civil  Rights. 
EDU  94    Confidential  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education. 
EDU  96    Special  Assistant  to  the 

Director,  Office  of  Bilingual  Education 

and  Minority  Languages  Affaire. 
EDU  101    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management 
EDU  105    Secretary's  Regional 

Representative. 
EDU  108    Secretary's  Regional 

Representative. 
EDU  109    Secretary's  Regional 

Representative. 
EDU  110    Secretary's  Regional 

Representative. 
EDU  111    Secretary's  Regional 

Representative. 
EDU  112    Special  Assistant  to  die 

Assistant  Secretary  for  Educational 

Research  and  Improvement 
EDU  lis    Special  Assistant  to  die 

Deputy  Assistant  Secretary  for  Higher 

Education  Programs. 
EDU  131    Secretary's  Regional 

Representative. 
EDU  146    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Special  Education  and  RehabiUtative 

Services. 
EDU  147    Secretary's  Regional 

Representative. 
EDU  149    Special  Assistant  to  die 

Under  Secretary. 
EDU  152    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 
EDU  153    Special  Assistant  to  the 

Director,  Intergovernmental  Affaire 

Staff,  Office  of  Intergovernmental  and 

Interagency  Affaire. 
EDU  154    Executive  Director, 

Intergovernmental  Advisory  Council 

on  Education,  to  the  Deputy  Under 

Secretary  for  Intergovernmental  and 

Intergency  Affaire. 
EDU  155    Special  Assistant  to  die 

Deputy  Under  Secretary  for 


Intergovernmental  and  Interagency 

Affaire. 
EDU  158    Special  Assistant  to  die 

Deputy  Under  Secretary  for 

Intergovernmental  and  Interagency 

Affaire. 
EDU  167    Diretor,  Operations  Support 

Services,  to  the  Deputy  Assistant 

Secretary  for  Operations.  Office  of 

Civil  RighU. 
EDU  168    Special  Assistant  to  the 

Under  Secretary. 
EDU  171    Director,  Legislative  Liaison. 

to  the  Deputy  Assistant  Secretary  for 

Legislation. 
EDU  185    Staff  Assistant  to  die 

Secretary's  Regional  Representative. 
EDU  186    Special  Assistant  to  die 

Secretary's  Regional  Representative. 
EDU  188    Staff  Assistant  to  die 

Secretary's  Regional  Representative. 
EDU  193    Executive  Secretary  to  the 

Chief  of  Staff. 
EDU  195    Executive  Assistant  to  the 

Comptroller,  Office  of  die  Deputy 

Under  Secretary  for  Management 
EDU  196    Special  Assistant  to  die 

Director,  Special  Education  Programs, 

Office  of  Special  Education  and 

Rehabilitative  Services. 
EDU  204    Deputy  Secretary's  Regional 

Representative. 
EDU  205    Special  Assistant  to  die 

Secretary. 
EDU  209    Special  Assistant  to  die 

Secretary  for  Educational  Research 

and  Improvement 
EDU  214    Special  Assistant  to  die 

Secretary's  Regional  Representative. 
EDU  218    Special  Assistant  to  die 

Deputy  Assistant  Secretary  for  Higher 

Education,  Office  of  Postsecondary 

Education. 
EDU  248    Executive  Assistant  to  the 

Assistant  Secretary  for  Postsecondary 

Education. 
EDU  249    Staff  Assistant  to  die 

Director,  Programs  for  the 

Improvement  of  Practice,  Office  of 

Educational  Research  and 

Improvement 
EDU  251    Special  Assistant  to  die 

Director,  Intergovernmental  Affaire 
.    Staff,  Office  of  Intergovernmental  and 

Interagency  Affaire. 
EDU  254    Director,  Postsecondary 

Relations  Staff,  to  the  Deputy 

Assistant  Secretary  for  Higher 

Education.  Office  of  Postsecondary 

Education. 
EDU  256    Special  Assistant  to  die 

Director,  Legislative  Liaison  Staff, 

Office  of  Legislation. 
EDU  266    Special  Assistant  to  die 

Assistant  Secretary  for  Postsecondary 

Education. 
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EDU287    Special  AMistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  EdacatioB. 
EDU  275    Staff  Assistant  to  the 

AsBistant  Secretary  for  Vocational 

and  Adult  Education. 
EDU  295    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Student  Financial  Assistance 

Programs,  Office  of  Postsecondary 

Education. 
EDU  297    Confidential  Assistant  to  the 

Secretary's  Senior  Special  Assistant 
EDU  301    Confidential  Assistant  to  the 

Director,  Intergovernmental  Affairs, 

Office  of  Intetgovemmental  and 

Interagency  Affairs. 
EDU  302    Confidential  Assistant  to  the 

Chief  (rf  Staff. 
EDU  303    Special  Assistont  to  the 

Executive  Secretary. 
EDU  305    Coofidential  Assistant  to  the 

Director,  Mvate  Sector  Initiative 

Staff. 
EDU  306    Coofidential  Assistant  to  the 

Chief  of  Staff/Counselor  to  die 

Secretary. 
EDU  307    Confidential  Assistant  to  the 

Director.  Private  Sector  Initiative 

Staff. 
EDU  308    Confidential  Assistant  to  the 

Director,  Private  Sector  Initiative 

Staff. 
EDU  310    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Intergovernmental  and  Interagency 

Affairs. 
EDU  312    Confidential  Assistant  to  the 

Assistant  Secretary  for  Educational 

Researdi  and  Improvement. 
EDU  313    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

Management. 

Section  213.3318    Environmental 
Protection  Agency 

EPA  5    Confidential  Assistant  to  the 

Deputy  Administrator. 
EPA  58    Congressional  Liaison 

Specialist  to  the  Director,  Office  of 

Congressional  Liaison. 
EPA  61    Special  Assistant  to  the 

Assistant  Administrator  for 

Administration  and  Resource 

Management 
EPA  69    Deputy  Director.  Office  of 

Congressional  Liaison. 
EPA  70    Congressional  Relations 

Officer  to  the  Director.  Office  of 

Congressional  Liaison. 
EPA  94    Special  Assistant  to  the 

Regional  Administrator. 
EPA  100    Staff  Assistant  to  the 

Associate  Administrator. 
EPA  108    Staff  Assistant  to  the 

Director,  Office  of  Public  Affairs. 
EPA  109    Special  Assistant  to  die 

Assistant  Administtator  for  Solid 

Waste  and  Emergency  Response. 


EPA  111    Special  Assistant  to  the 

Director  of  Public  Affairs. 
EPA  112    SUff  Assistant  to  the  General 

Counsel. 
EPA  lie    Special  Assistant  to  the 

Assistant  Administrator  for 

Administration  and  Resources 

Management 
EPA  118    Staff  Assistant  to  the 

Assistant  Administrator  for 

Enforcement  and  Compliance 

Monitoring. 

Section  213.3322    titerstate  Commerce 
Commission  j 

ICC  1    Confidential  Assistant  to  a 

Commissioner. 
ICC  3    Confidential  Assistant  to  a 

Commissioner. 
ICC  5    Confidential  Assistant  to  a 

Commissioner. 
ICC  6    Confidential  Assistant  to  a 

Commissioner. 
ICC  8    Confidential  Assistant  to  a 

Chairman. 
ICC  45    Congressional  Liaison 

Representative  to  the  Director,  Office 

of  Legislative  and  Public  Affairs. 
ICC  47    Government  Affairs  Assistant 

to  the  Director.  Office  of  Government 

and  Public  Affaia. 
ICC  48    Congi-essional  Liaison 

Representative  to  the  Director,  Office 

of  Government  and  Public  Affairs. 

Section  213.3325    Tax  Court  of  the 

United  States 


TCOUS  40 

Assistant 
TCOUS  41 

Assistant 
TCOUS  42 

Assistant 
TCOUS  43 

Assistant 
TCOUS  44 

Assistant 
TCOUS  45 

Assistant 
TCOUS  46 

Assistant 
TCOUS  47 

Assistant 
TCOUS  48 

Assistant 
TCOUS  49 

Assistant 
TCOUS  50 

Assistant 
TCOUS  51 

Assistant 
TCOUS  52 

Assistant 
TCOUS  53 

Assistant 
TCOUS  54 

Assistant 
TCOUS  55 

Assistant 


Secretary  and 
to  the  Judge. 
Secretsry  and 
to  the  judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 
Secretary  and 
to  the  Judge. 


Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 
Confidential 


TCOUS  56    Secretaiy  and  Confidential 

Assistant  to  the  |ud^ 
TCOUS  57    Secretary  and  Confidential 

Assistant  to  the  Jud^e. 
TCOUS  58    Secretary  and  Ccmfidential 

Assistant  to  the  Judge. 
TCOUS  59    Secretary  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  80    Secretary  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  61    Secretaiy  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  82    Secretary  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  63    Secretary  and  Confidential 

Assistant  to  the  Judge. 
TCOUS  65    Secretary  and  ConfidenUal 

Assistant  to  the  Judge. 
TCOUS  66  Trial  Clerk  to  the  Judge. 
TCOUS  67  Trial  Clerk  to  the  Judge. 
TCOUS  68  Trial  Clerk  to  the  Judge. 
TCOUS  69  Trial  Oerk  to  the  Judge. 
TCOUS  70  Trial  Clerk  to  the  Judge. 
TCOUS  71  Trial  Clerk  to  the  Judge. 
TCOUS  72  Trial  Qerk  to  the  Judge. 
TCOUS  73  Trial  Qerk  to  the  Judge. 
TCOUS  74  Trial  Clerk  to  die  Judge. 
TCOUS  75  Trial  Clerk  to  the  Judge. 
TCOUS  76  Trial  Qerk  to  the  Judge. 
TCOUS  77  Trial  Clerk  to  the  Judge. 
TCOUS  78    Trial  Clerk  to  the  Judge. 

Section  213.3327   Deportment  of 
Veterans  Affairs 

VA  34    Director,  Concessional  Affairs, 

to  the  Associate  Deputy 

Administrator  for  Congressional  and 

Intergovernmental  Affairs. 
VA  42    Confidential  Assistant  to  the 

Director,  Congressional  Affairs. 
VA  48    Confidential  Assistant  to  the 

Chief  of  Staff. 

Section  213.3328    United  States 
Information  Agency 


USL\  2    Executive  Assistant  to  the 

Director. 
USL\  22    Director,  New  York  Foreign 

Press  Center,  to  the  Associate 

Director  for  Programs. 
USIA  29    Public  Affairs  Specialist  to 

the  Deputy  Counselor  for  Press  and 

Public  Affairs. 
USIA  56    Staff  Specialist  to  the 

Director,  Office  of  Private  Sector 

Liaison. 
USIA  57    Special  Assistant  to  the 

Associate  Director  for  Educational 

and  Cultural  Affairs. 
USIA  58    Special  Assistant  to  the 

Deputy  Director. 
USL\e7    Chief,  Voluntary  Visitor 

Division,  to  the  Associate  Director  for 

Educational  and  Cultural  Affairs. 
USIA  73    Special  Assistant  to  the 

AssociatQ,Director  for  Educational 

and  Cultural  Affairs. 
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US1A7S   S^ecnl  Assistiaiit  to  t6e 

General  Counsel. 
USIA77    SpesialAssistanttothe 

Associate  Director  for  ^^'^ngymsnl 
USIA  91    Proyam.  Officer  to  the 

Coordinator,  U.S.-S()viet  Exchange 

Initiative. 
USIAg»   Spectaf  Assistant  to  the 

Director. 
USIA  Wl    Program  Officer  to  the 

Director,  New  York  Foreign  Press 

USIA  103    Equal  EmpIoynieRt  Manager 
to  1k»  Associals  Dimeter  f&r 
Management. 

USIAUM    SpcdatAssistaMtetfte 
Director,  Private  Sector  CoDHeinees. 

Section  213.3330'  Securities  aad 
Exchange  Commission 

SEC  2    Executive  Aide  [Typie^  to  tike 

Executive  Assistant  \a  tke  Ckaimaa. 
SEC  5    Confidential  Assistmt  to  a 

Commiaaiontf. 
SEC  6    Confidential  Aasiatant  to  a 

Commissioner. 
SEC  9    Secretary  to  the  General 
^Counsel. 
SEC  12    PUUic&ifbrmation  Officer  to 

the  Chairman. 
SEC  14    Secretary  fFypingJ  to  the 

Director  of  Economic  and  Policy 

Researdi. 
SEC  15    Secretary  (Sten^  to  the 

Director.  Dtviision  of  Mari^et 

Regulation. 
SEC  18    Se<3etary  (Stench  to  IJbe 

Director,  Division  of  laareslnient 

ManagenmiL 
SEC  19    Secretary  (Typing),  to  te 

Direetae,  Division  (rf  Ceepacate 

Finance. 
SEC  24    Secretary  (Typing  to  the  Chief 

Economist 

Section  213.3331    Department  of  Bhergy 

DOE  2    Secretary  (Confideatial 

Assistant]  to  the  Secretary. 
DOE  40    LegaL  Advisor  to  a  Member. 

FederaF  Eheigy  Regulatory 

Commission. 
DOEtt    Legal  Advisor  te  a  KtoodKr. 

Federal  EaiKgy  Regul^ory 

Commission. 
DOE  42    Legal  Advisor  to  a  Member, 

Federal  Energy  Regulatory 

ComeaiafliDn. 
DOE  47    Technical  Adviser  to  a 

Member,  Federal  Energy  Regulatory 

Commission. 
DOE  55    Staff  Assistant  to  the  Special 

Assistant  to  the  Secretary. 
DOE  60    Confidential  Assistant  to  a 

Member,  Federal  Energy  Reg^^oiy 

Commissfon. 
DOE  68    Confidential  Assistant  to  a 

Member,  Federal  Energy  Regulatory 

DOffTf    Secretary  fCualMeutial 
Assistant)  to  the  General  Cetnsri. 


DOE  75   Legal  Advisor  to  a  Member, 

Federal  fiieagy  Reguhtary 

Commission. 
DOE  77    Staff  Assistant  to  the 

Adnxii'ils tia U v  e  Assistant  to  the 

Secretary  and  Chirf  of  Staff. 
DOE  87    Stair  AssisfaBt  to  the 

Assoctete  EHrector,  Office  or  Resource 

Management 
DOE  96:   Staff  Aesistent  to  liie  General 

CoimeeL 
DOE  103    Attorney  Advisor  (INMtc 

UtiliaieBt  to  tiie  ChaiBwoi.  Fedarri 

Energy  Regulatory  CoauBiniQa. 
DOE  106    QxifideBtiM  Assistant  to  a 

M«Bber,  Federal  Etaergy  Reyifalacy 

Comffiission. 
DOEloa    Confidential  Assistant  to  a 

Member,  Federal  Eaer^  Regukitory 

Commissi  na. 
DOE  172    Staff  Assistant  to  the 

Assistant  Secretary  fin  Coneeivetion 

and  Renewable  Enei>gy. 
DOE  174    Special  Assistant  to  the 

Assistant  Secretary  for  Fessil  Enesgy. 
DOE  185    Confldentral  Assistant  to  the 

Dbector,  Office  of  Elxtemat  Affairs. 

Federal  Energy  Regulatory 

Commission. 
DOE  lf7    Director,  EKvision  of 

Congressional  Affairs,  to  the  Director. 

Office  of  External  Aflfairs,  Federal 

Energy  Regulatory  Commission. 
DOE  19a    ENreetpr,  Senate  Liaison 

Branch,  t»  the  Director,  Office  of 

E^ctemal  AflWrs«  Federal  Energy 

Regulatory  CenBnisBien. 
D0El9t    CoRfideotia)  Assistant  to  die 

Director,  Office  of  OmsonRr  uid 

Public  Affairs,  Federal  Ban^gy  and 

Regulatory  Commissioii. 
DOE  290    fecial  AssiiSaiit  to  the 

Deputy  Secretary. 
D0E2M    Staff  Assiitmi  to  the  Chief  of 

Staff. 
DOE  218    Director,  Intergovemnaotal 

Affaiis  Divieioii^  te  Ike  Director; 

Office  of  ExtRnal  ASaicB,  Fedssal 

Eoeigy  Regjlatory  ComraisBioa. 
DOE.att    Staff  Assistant  to  the 

Assistant  Secretary  fisc  faileinatioBal 

Affairs. 
DOE  250    Director,  Dtvisioa  of  Public 

Affairs,  to  the  Director,  Office  of 

External  Affairs,  Federri  Energy 

Regulatory  CooraBssion. 
DOE  264    Staff  Assistant  to  the 

Administrator,  Energy  iBfonaation 

AdministiatioDL 
DOE  269    Deputy  Assistant  Secretary 

to  the  Principal  Deputy  Assistant 

Secretazy  for  CongressienaL 

Intergovernmental,  and  Public  Affairs. 
DOE  27%   Staff  Assistant  to  the  Special 

Assistant  to  the  Secretary. 
DOG  276    Secretary  CConfidentiat 

Assistant),  to  the  S^iedal  Assistant  to 

the  Siecretary. 
DOE  292    Chauffeur  to  the  Secretary. 


DOE  2&i    Special  PtogsaaM  t;.;^^ 

Speciafist  to  the  DiBastoE.Divisiaa  of 

Public  I  liai  seat  Office  dL 

CongressiBBML.  faisapwaraBealal  and 

PkUicAfiMTSw 
D0E3W   SpedaiAssistMttstkeCaief 

of  Staff. 
DOE  307    Special  AssistaBt  to  Ae 

Assistairt  Seeretary  for  auriiumneirt. 

Safety  and  BealA; 
DOE  314    Staff  Assistant  to  the 

Assistant  Secretary  for  IntematioBal 

Affairs  and  Ehergy  Etnargenciea. 
DOE32&   Senior  Policy  Asaistanite  the 

Principal  Deputy  Assistoat  Secretary 

for  Conyessienai,  Inteigsvemmealal 

and  Public  Affairs. 
DOE  339    Special  AssistaaC  IB  the 

Dtputy  Assistant  SeeretBiy  for  Energy 

Emergencies. 
D0E3M    Senior  FoKcy  Assistant  te  the 

Principal  Depaty  Asaietant  Secretary 

for  Con^essiene^  fotergovermnental, 

and  Pobfic  Affoirs. 
DOE  350    Associate  Director  to  dw 

Director,  Office  of  Policy,  Planmng, 

and  Analysis. 
DOE  357    Special  Assistant  to  the 

Assistant  Secretary  for  loteEoational 

Affairs  and  Energy  Emergeacias. 
DOE  358    Staff  Assistant  to  Uk  Chief  of 

Staff. 
DOE  359    Staff  Assistant  to  the 

Executive  Assistant  to  the  Seoetary. 
DOE  380    Staff  Assistaaft  to  die 

Assistant  Secretary  for  Defense 

Pro-ams. 
DOE  361    Staff  Assistent  to  the 

Principal  Deputy  Assistant  Secretary 

for  Conservation  and  Renewable 

Energy. 
DOE  362    Confidential  Assistant  to  the 

Executive  Assistant  Secretary. 
£>OE  363    Staff  Assistant  to  the  Deputy 

General  Counsel  for  Eaviraaaiant, 

Conservation,  and  Legislation. 
DOE  365    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  External 

Affaira, 
DOE  36a    Speschwrka-  to  the  Depaty 

Assistaai  Secretary  for  External 

Affairs. 
DOE3S7    Staff  Assistant  to  ^ 

Assistant  Secretary  for  Nucieer 

Energy. 
DOE  368    Staff  Assistant  to  Ae 

Assistant  Secretary,  Management  and 

Admiaistratioo. 
DOE  369    Staff  Assistant  to  the  Depaty 

Assistant  Secretary  for  Energy 

Emeigencies. 

Section  213.3332    SmaU  Business 
AdministraUoB 

SBA  4    Special  Assistant  to  the 
Administrator. 
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SBAll    Deputy  Assistant 

Administrator  for  Congressional  and 

Legislative  Affairs. 
SBA43    Special  Assistant  to  the 

Assistant  Administrator  for 

Congressional  and  Legislative  Affairs. 
SBA45    Special  Assistant  to  the 

Associate  Administrator  for 

Procurement  Affairs. 
SBAee    Special  Assistant  to  the 

Regional  Administrator. 
SBAee    Special  Assistant  to  the 

Re^onal  Administrator. 
SBA  71    Special  Assistant  to  the 

Regional  Administrator. 
SBA  73    Special  Assistant  to  the 

Regional  Administrator. 
SBA  76    Executive  Assistant  to  the 

Director  of  Women's  Business 

Ownerriiip. 
SBA  97    Confidential  Assistant  to  the 

General  Counsel. 
SBA  100    ^dal  Assistant  to  the 

Regional  Administrator. 
SBAlOe    Director,  OfBce  of  Private 

Sector  Initiatives,  to  the  Associate 

Deputy  Administrator  for  Special 

Programs. 
SBA  122    Special  Assistant  to  the 

Regional  Administrator. 
SBA  128    Director  of  Women's  Business 

Ownership  to  the  Associate 

Administrator  for  Business 

Development. 
SBA  132    Special  Assistant  to  the 

Regional  Administrator. 
SBA  134    Special  Assistant  to  the 

Associate  Administrator  for  Business 

Development. 
SBA  135    Special  Assistant  to  the 

Regional  Administrator. 
SBA  139    Special  Assistant  to  the 

Associate  Administrator  for  Business 

Development. 
SBA  140    Special  Assistant  to  the 

Regional  Administrator. 
SBA  141    Staff  Assistant  to  the 

Associate  Deputy  Administrator  for 

Special  Programs. 

Section  213.3333   Federal  Deposit 
Insurance  Corporation 

FDIC2    Secretary  to  a  Member. 
FDIC  7    Special  Assistant  to  the 

Director,  Congressional  Liaison  Staff. 
FDIC  9    Legislative  Attorney  and 

Advisor  to  the  Director,  Office  of 

Congressional  Relations  and  Public 

Information. 
FDIC  10    Legislative  Advisor  to  the 

Director  of  Legislative  Affairs. 

Section  213.3334    Federal  Trade 
Commission 

FTC  2    Director,  Office  of  Public 

Affairs,  to  the  Chairman. 
FTC  6    Director  Congressional 

Relations  to  the  Chairman. 
FTC  7    Deputy  Director,  Office  of 

Congressional  Relations. 


FTC  9    StaffAssistant  to  the  Chairman. 

Section  213.3337    General  Services 
Administration 

GSA 16    Confidential  Assistant  to  the 

General  Counsel 
GSA  24    Special  Assistant  to  the 

Commissioner,  I^blic  Building 

Service. 
GSA  28    Confidential  Assistant  to  the 

Commissioner,  Ihiblic  Building 

Service. 
GSA  51    Special  Assistant  to  the 

Administrator. 
GSA  83    Director,  Office  of  Business 

and  Industry  Affairs,  to  the  Associate 

Administrator  for  Congressional 

Affairs  and  Industry  Relations. 
GSA  72    Confidential  Assistant  to  the 

Commissioner,  Federal  Supply 

Service. 
GSA  73    Confidential  Assistant  to  the 

Deputy  Administrator. 
GSA  83    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  86    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  89    Confidential  Assistant  to  the 

Director  of  Congressional  Affairs. 
GSA  90    Special  Assistant  to  the 

Associate  Administrator  for 

Congressional  Affairs. 
GSA  93    Executive  Assistant  to  the 

Administrator  for  Operations. 
GSA  99    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  100    Director,  Office  of  the 

Executive  Secretari^^.t,  to  the 

Administrator. 
GSA  103    Confidential  Assistant  to  the 

Director,  Office  of  the  Executive 

Secretariat. 
GSA  106    Special  Assistant  to  the 

Associate  Administrator  for  Public 

Affairs. 
GSA  107    Special  Assistant  to  the 

Executive  Director,  Office  of 

Information  Resources  Management 
GSA  109    Confidential  Assistant  to  the 

Regional  Administrator. 
GSA  114    Confidential  Assistant  to  the 

Regional  Administrator. 

Section  213.3338   Federal 
Communications  Commission 

FCC  9    Confidential  Assistant  to  the 

Chief  of  Staff. 
FCC  13    Congressbnal  Liaison 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs. 
FCC  15    Chief,  News  Media  Division  to 

the  Director,  Office  of  Public  Affairs. 
FCC  17    Confidential  Staff  Assistant  to 

the  Chief.  Office  of  Plans  and  Policy. 
FCC  18    Confidential  Staff  Assistant  to 

the  Director,  Office  of  Legislative 

Affairs. 


Section  213.3339  U.S.    International 
Trade  Commission      \ 

rrc  1    Confidential  Assistant  to  a 

Commissioner, 
rrc  3    Staff  Assistant  (Economics)  to  a 

Commissioner. 
rrc  5    Confidential  Assistant  to  a 

Commissioner. 
rrc  6    Staff  Assistant  (Economics)  to  a 

Commissioner, 
rrc  7    Special  Assistant  (Economics)  to 

a  Commissioner, 
rrc  9    Confidential  Assistant  to  a 

Commissioner, 
rrc  12    Staff  Assistant  (Economics)  to  a 

Commissioner, 
rrc  13    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  14    staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  15    Confidential  Assistant  to  a 

Commissioner, 
rrc  17    staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  18    Confidential  Assistant  to  a 

Commissioner, 
rrc  19    Staff  Assistant  (Economics)  to  a 

Commissioner, 
rrc  22    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  24    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  25    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  28    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  29    Staff  Assistant  (Legal)  to  the 

Chairman, 
rrc  30    Confidential  Assistant  to  a 

Commissioner, 
rrc  31    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  32    Staff  Assistant  (Legal)  to  a 

Commissioner, 
rrc  33    Staff  Assistant  to  a 

Commissioner, 
rrc  34    Staff  Assistant  (Legal)  to  a 

Commissioner. 

Section  213.3340   National  Archives 
and  Records  Administration 

NARA  4    Assistant  to  the  Archivist  of 
the  United  States. 

Section  213.3341    National  Labor 
Relations  Board  \ 

NLRB  5    Confidential  Assistant  to  a 

Board  Member. 
NLRB  17    Attorney  Advisor  (Labor)  to 

the  Chairman. 

Section  213.3342   Export-Import  Bank 
of  the  United  States 

EXIM2    Private  Secretary  to  the  First 
Vice  President  and  Vice  Chairman. 

EXIM  3    Administrative  Assistant  to  a 
Director. 
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EXIM  4    AdininntrattTe  Asmtant  ta  a 

Dirertnt. 
EXIM  5    Administrate  AsstistHnt  to  a 

DireetoF. 
EXIM  12    Secfctary  tSteao)  to  the 

Senior  Vice  President  far  Exporter    - 

Credits.  Guaranlacs,  aod  Insurance. 
EXIM  15    Admnustrative  Assiataot 

(Typing]  to  the  President  and 

Chairman. 
EXIM  16   Adaunistiative  Assistant  la 

the  General  Counsel 
EXIM  24    Secretary  (Steno).  to  the 

Executive  Vice  Reesident 

Section  213.3343    Farm  Credit 
Admiaistratioa 

FCA  2    Private  Secretary  to  a  Board 

Member. 
FCA  4    Deputy  Director  for  Public 

Affairs  te  the  Director,  Office  of 

Congressional  and  Public  Afhiss. 
FCA  5    Confidential  Assistant  to  the 

Director,  Office  of  Congressibnal  and 

Public  Af^rs. 
FCA  6    Executive  Assistant  t»  a  Board 

Member. 
FCA  8    Secretary  to  the  ChaimiaB. 

Section  213:3346    Selective  Service 
System. 

SSS9    AsBstntDBedDcaf 
Conpeastonal  and  bilwrgimwriimfifttal 
Affairs 

Section  213.3348  Ndtioaal  Aeronautics- 
and  Space  Administration 

NASA  1    Secietuy  |Steno)  to  the 

Administrator. 
NASA  2    Secretary  (Stano^  to  &e 

Deputy  Administrator. 

Section  213.3351    Federal  Mine  Safety 
and  Health  Review  Commission 

FMl    Secretary  (Steno)  to  a- 

Commissioner. 
FM  3    Confidential  Secretary  to  a 

CoBmiissioner. 
FM  4    Confidential  Secretary  to  a 

Commissioner. 
FM  7    Attorney-Advisor  (General)  t»  a 

Commissioner. 
FM  8    Attorney-Advisor  (General]  to  a 

Commissioner. 

Section  213.3352    Government Pa'atiag 
Office 

GPO 15    ^>ecial  Asnstant  to  the  Public 
Printer. 

Sectioa  213.3354   Federal  Home  Loan 
Bank  Board 

FHLB  Secretary  (Typing)  te  a  Board 

Member. 
FHLE5    Staff  AseJataatde tile 

ChatroMO. 
FHLB  6    Assistant  to  a  Bbard  Mieaiber. 
FHLB7    AasisteotteaBbafdMrnitor. 
FHLBit    ConfmaiaaahLiaisoBteAa 

Executive  Staff  Directoc 


FHLBSS-    Speeia) Assistant telfie 

Chairman. 
FHLB  35    Deputy  Dtrecter,  Office  of 

Congressional  Liaison. 
FHLB3»   Deputy  Chief  of  Staff  to  dte 

Exeeutrve  Director  and  Cnref  or  Staff. 
FHLB  49    Assistant  to  a  Board  Member. 
FHLB  43    Deputy  to  the  Executive 

Director,  Federat  Savings  and  Loan 

Insurance  Corporation,  for  uie 

Southwest  Plan. 
¥f93  45   Congressianal  Lobbying 

Specialist  to  the  Executive  Dtrector 

for  Public  Affairs. 
FHLB  4ft   Assistant  to  die  Deputy 

Executive  Director  for  Asset 

Management. 

Section  213.33S8    Qxamaaion  aa  Civil 
Rights 

CCR 1    Speciaf  Assistant  to  die  Staff 

Director. 
CCR  12    Special  Assistant  to  a 

Ccmmissioner. 
CCR  13    Special  Assistant  to  a 

Commissioner. 
CCR  14    Deputy  General  Counsel  to  the 

General  Counsel. 
CCR  15    Special  Assistant  to  a 

Commissioner. 
CCR  23    Special  Assistant  to  a 

Commissioner. 
CCR  27    Public  Affairs  Officer  to  the 

Staff  Ditectoi. 
CCR  28    Special  Assistant  to  a 

Commissioner. 
CCR  29    Special  Assistant  ta  a 

Commissioner. 
CCR  30    Special  Assistant  to  a 

Commissioner. 
CCR  32    Special  Assistant  to  a 

Commissioner. 

Section  213.3357   National  Credit 
Union  Adhiinistration 

NCUA  9    Staff  Assistant  to  the 

NCUA  15    Secretary  (Typing)  to  the 

President  Central  Liquidity  FacSity. 
NCUA  16    Confidential  Assistant  to  a 

Board.  Miembcr. 
NCUA  18    Special  Assistant  to  the 

draimiwii 
NCUA  19    Writer-Edator  to  die 

Executive  Director. 
NCUA  21    StaffAssistant  to  a  Board 

Member. 

Sectioa  213.3359   ACTION 

ACT  32    Confidential  Assistant  to  the 

Aasocistr  Director  for  Domestic  and 

Anti-Rnrerty  Operation*. 
ACT  48    Special  Assistant  to  the 

Deputy  Director. 
ACT  56.    Sjpecial  Assistant  to  the 

Associate  Director  for  Domestic  and 

Anti^vepty  Operations. 
ACT  58    Special  AseietMit  to  the 

Director. 


ACT  79  Assistant  Director  for  VBTA/ 
Student  Community  Service  Programs 
to  liw  Associaite  Director. 

Section  213.3300    Consumer  Product 
Safety  Commission. 

CPSC  7    Specie)  Assietant  (Legal)  to  a 

Comnussibner. 
CPSC  16    Director,  Office  of 

Congressional  Relations,  to  the 

ChairmaiL. 
CPSC  20    Special  Assistant  (Lsgai>  to  a 

Cominissionet. 
CPSC  23       Spedai  Assistant  to  a 

CooDmussieaer. 
CPSC  25    Staff  Assistant  te  a 

Conmnssioner. 
CPSC  37    Sapem'sory  PubKc  Affairs 

Specialist  to  the  Execuftre  Director^ 

Office  of  Pnbfic  Affairs. 

Sectioa  2I3.33S4    U.S  Arms  Cazitral 
and  Disarmanient  Agency 

ACDA  2    Secretary  (Steno)  to  the 

Director. 
ACDA  4    Private  Secretary  to  the 

Assistant  Director  for  Verification  and 

Intelligence. 
ACDA  5    Secretary  (Steoe)  to  the 

Assistant  nrector  tor  Nndear  and 

Weapons  Control 
ACOA 15    Secretary  to  the  Chainnan.. 

General  Advisory  Cnmmittpe. 
ACDA  17    Secretaiy  (Steno)  to  the 

Director. 
ACDA  20    Spedal  Assistant  to  the 

Deputy  Director  for  Public  AfEairs. 
ACDA  23    Staff  Assistant  to  the 

Assiatani  Director  for  Mubilateral 

Affairs. 
ACDA  27    Special  Assistant  to  the 

Director. 
ACDA  29    CoBgresaional  Afiaice 

Specialist  to  the  Directoi  of 

Congressional  Affairs. 
ACDA  30    Secretary  (Steno)  to  the 

Special  KepresentatSve  for  Arms 

Control  and  Disariitauienl. 
ACDA  32    Secretary  (Typing)  te  the 

Assistant  Director  fas  Strategic 

Programs. 

Section  213.3367   Federal  Maritime 
Commission 

FMC  2    Confidential  Assistant  to  a 

Commissioner. 
FMC5    Coofidenlial  Assistant  to  a 

Cammiasieoer. 
FMC  7    Secretary  (StemH  to  a 

Commissioner. 
FMCt   SeaelaeyCSlea0)t»a 

Commissioner. 
FMC  9    Secretery  fTyprng)  to  a 

Commissioner. 
FMC19   Setietasy  (Steno}  to  a 

Commissioner. 
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Section  213.3368   Agency  for 
International  Development 

AID  38   Director,  Office  of  Interbureau 

Affairs  and  Special  Projects,  to  the 

Deputy  Assistant  Administrator  for 

External  Affairs. 
AID  45   Deputy  Assistant  to  the 

Administrator  for  Public  Affairs  to  the 

Assistant  Administrator,  External 

Affairs. 
AID  48    Special  Assistant  to  the 

Director  of  Policy  Development  and 

Program  Review. 
AID  58    Special  Assistant  to  the 

Coordinator,  Office  of  Public 

Diplomacy  for  Latin  America  and  the 

Caribbean. 
AID  64    Special  Assistant  to  the  Deputy 

Assistant  Administrator  for 

Management 
AID  65    Supervisory  Public  Affairs 

Specialist  to  the  Deputy  Assistant 

Administrator  for  Public  Affairs. 
AID  68    Special  Assistant  to  the 

Assistant  Administrator  for  Private 

Enterprise. 
AID  76    Public  Affairs  Specialist  to  the 

Director.  Public  Liaison. 
AID  80    Confidential  Assistant  to  the 

Deputy  Administrator. 
AID  82    Congressional  Liaison  Officer 

to  the  Deputy  Director,  Office  of 

Legislative  Affairs. 

Section  213.3372   Administrative  Office 
of  the  United  States  Courts 

A0USC5    Secretary  (Steno]  to  the 

Deputy  Legislative  Affairs  Officer. 
A0USC8   Attorney-Advisor 

(Legislative)  to  the  Legislative  and 

Pubic  Affairs  Officer. 
A0USC9   Public  Information  Officer  to 

the  Legislative  and  Public  Affairs 

Officer. 
AOUSCIO    Secretary  (Typing]  to  the 

Legislative  and  Public  Affairs  Officer. 

Section  213.3376   Applachian  Regional 
Commission 

ARC  8    Legislative  and  Policy  Advisor 
to  the  Federal  Co-Chairman. 

Section  213.3377  Equal  Employment 
C^portunity  Commission 

EE0C2    Special  Assistant  to  the 

Chairman. 
EE0C5    Confidential  Assistant  to  a 

Member. 
EE0C9    Special  Assistant  to  the 

Chairman. 
EE0C12    Media  Contact  Specialist  to 

the  Director,  Communications  Sta^, 

Office  of  Commimications  and 

Legisladve  Affairs. 
EEOC15    Research  Specialist  to  the 

Chairman. 
EE0C17    Special  Assistant  to  a 

Member. 
EEOC22    Director,  Legislative  Affairs, 

to  the  Director,  Office  of 


Communications  and  Legislative 

Affairs. 
EEOC23    Special  Assistant  to  a 

Member. 
EEOC  25    Media  Contact  Specialist  to 

the  Director,  Coaununications  Staff, 

Office  of  Commttnications  and 

Legislative  Affairs. 
EEOC  37    Social  Science  Research 

Specialist  to  the  Director,  Office  of 

Program  Research. 
EEOC  38    Legislative  Affairs  Specialist 

to  the  Director,  Office  of 

Congressional  Affairs. 
EEOC  40    Legislative  Affairs  Specialist 

to  the  Director,  Office  of 

Communications  and  Legislative 

Affair*. 
EEOC  41    Confidential  Assistant  to  the 

Director,  Office  of  Communications 

and  Legislative  Affairs. 

Section  213.3379    Commodity  Futures 
Trading  Commission 

CFTC 1    Administrative  Assistant  to 

the  Chairman. 
CFTC  3    Administrative  Assistant  to  a 

Commissioner. 
CFTC  4    Administrative  Assistant  to  a 

Commissioner. 
CFTC  5    Administrative  Assistant  to  a 

Commissioner. 
CFTC  6    Administrative  Assistant  to  a 

Commissioner. 
CFTC  7    Supervisory  Public  Affairs 

Specialist  to  the  Chairman. 
CFTC  12    Special  Assistant  to  a 

Commissioner. 
CFTC  15    Special  Assistant  to  a 

Commissioner. 
CFTC  21    Governmental  Affairs  Officer 

to  the  Chairman. 

Section  213.3382   National  Foundation 
on  the  Arts  and  tht  Humanities 

National  Endowment  for  the  Arts 

NEA  9    Congressional  Liaison  Officer 

to  the  Chairman. 
NEA  45    Special  Assistant  to  the 

Chairman. 
NEA  49    Associate  Deputy  Chairman 

for  Programs. 
NEA  50    Special  Projects  Coordinator 

(Development]  to  the  Chairman. 

National  Endowment  for  the  Humanities 

NEH  46    Special  Assistant  to  the 

Chairman. 
NEH  48    Congressional  Liaison  Officer 

to  the  Chairman 
NEH  54    Confidential  Assistant  to  the 

Assistant  Director,  Institute  of 

Museum  Services. 

Section  213.3384    Department  of 
Housing  and  Urban  Development 

HUD  35    Legislative  Officer  to  the 
Deputy  Assistant  Secretary  for 
Legislation. 


HUD  60    Supervisory  Public  Affairs 

Specialist  to  the  Assistant  Secretary 

for  Public  Affairs. 
HUD  114    Special  Assistant/Director. 

Executive  Secretariat  to  the  Secretary. 
HUD  135    Special  Assistant  to  the 

General  Deputy  Asdstant  Secretary 

for  Fair  Housing  and  Equal 

Opportunity. 
HUD  151    Staff  Assistant  to  the 

President.  Government  National 

Mortgage  Association. 
HUD  163    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Multifamily  Housing. 
HUD  176    Special  Assistant  to  the 

Secretary. 
HUD  182    Special  Assistant  to  the 

Assistant  Secretary  for  Housing. 
HUD  184    Senior  Assistant  for 

Congressional  Relatf  ons  to  the  Deputy 

Assistant  Secretary  for  Legislation 

and  Congressional  Relations. 
HUD  200    Staff  Assistant  to  the 

Assistant  Secretary  for 

Administration. 
HUD  203    Legislative  Officer  to  the 

Deputy  Assistant  Secretary  for 

Legislation. 
HUD  206    Intergovernmental  Relations 

Officer  to  the  Deputy  Under  Secretary 

for  Intergovernmental  Relations. 
HUD  212    Staff  Assistant  to  the  Deputy 

Assistant  Secretary  for  Research. 
HUD  213    Staff  Assistant  to  the 

Assistant  Secretary  for  Program 

Development  and  Research. 
HUD  216    Special  Assistant  to  the 

Assistant  Secretary  for 

Administration. 
HUD  227    Executive  Assistant  to  the 

Regional  Administrator. 
HUD  238    Special  Assistant  to  Uie 

Secretary. 
HUD  247    Executive  Assistant  to  the 

Assistant  Secretary  for  Housing. 
HUD  255    Executive  Assistant  to  the 

Assistant  Secretary  for  Program 

Development  and  Research. 
HUD  266    Special  Assistant  to  the 

President.  Government  National 

Mortgage  Association. 
HUD  281    Special  Assistant  to  the 

Regional  Administrator. 
HUD  289    Associate  Deputy  Assistant 

Secretary  for  Program  Policy 

Development  and  Evaluation. 
HUI>292    Special  Assistant  to  tiie 

Assistant  Secretary  for  Community 

Planning  and  Development 
HUD  359    Special  Aseistant  to  the 

Regional  Administrator. 
HUD  373    Special  Aseistant  (Speech 

Issues  to  the  Assistant  Secretary  for 

Public  Affairs. 
HUD  374    Executive  Assistant  to  die 

Deputy  Under  Secretary  for  Held 

Coordination. 
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HUD  376    Special  Assistant  to  the 

Regional  Administrator. 
HUD  386    Executive  Assistant  to  die 

Under  Secretary. 
HUD  396    Special  Assistant  to  the 

Director.  Office  of  Small  and 

Disadvantaged  Business  Utilization. 
HUD  400    Special  Advisor  to  tiie 

Assistant  Secretary  for  Legislation 

and  Congressional  Relations. 
HUD  404    Special  Assistant  to  tiie 

Regional  Administrator. 
HUD  407    Executive  Assistant  to  the 

Regional  Administrator. 
HUD  408    Special  Projects  Coordinator 

to  tiie  Deputy  Assistant  Secretary  for 

Policy,  Financial  Management  and 

Administration. 

Section  213.3388   President's 
Commission  on  White  House  Fellows 

PCWHF2    Associate  Director. 
PCWHF3    Confidential  Assistant  to 
the  Director. 

PCWHF4    Special  Assistant  to  tiie 
Director. 

Section  213.3389   National  Mediation 
Board 

NMB53    Confidential  Assistant  to  tiie 

Chairman. 
NMB  54    Confidential  Assistant  to  a 

Member. 

Section  213.3391    Office  of  Personnel 
Management 

0PM  8    Confiden'Jal  Assistant  to  tiie 

Director. 
OPM 10    Confidential  Assistant  to  tiie 

Assistant  Director  for  Public  Affairs. 
OPM  11    Confidential  Assistant  to  tiie 

Director,  Office  of  Executive 

Administration. 
OPM  17    Special  Assistant  to  tiie 

Associate  Director  for  AdministratiraL 
OPM  18    Staff  Assistant  (Typing]  to  tiie 

Director,  Office  of  Executive 

Administration. 
OPM  19    Special  Assistant  to  tiie 

Associate  Director  for  Administration. 
OPM  21    Special  Assistant  to  tiie 

Director.  Office  of  Public  Affairs. 
OPM  25    fecial  Assistant  to  tiie 

Director,  Office  of  Congressional 

Relations. 
01^26    Confidential  Assistant 

(Typing]  to  tiie  Director.  Office  of 

Government  Ethics. 
OPM  31    Staff  Assistant  to  tiie 

Counselor  to  the  Director. 
OPM  33    Confidential  Assistant  to  tiie 

Assistant  Director  for  Congressional 

Relations. 
OPM  36    Staff  Assistant  to  die  Director. 

Office  of  Executive  Administration. 
OPM  37    Executive  Assistant  to  the 

Director,  Office  of  Government  Ethics. 
OPM  39    Special  Assistant  to  the 

Deputy  Director. 


OPM  40    Special  Assistant  to  tiie 
Associate  Director  for  AdministratioiL 

OPM  41    Special  Assistant  to  die 
Director,  Office  of  PubUc  Affairs. 

OPM  42    Confidential  Assistant 
(Typing]  to  tiie  Chief  of  Staff. 

Section  213.3392    Federal  Labor 
Relations  Authority 

FLRA 13    Special  Assistant  to  tiie 
General  Counsel 

Section  213.3394    Department  of 
Transportation 

DOT  1    Staff  Assistant  to  the  Secretary. 
DOT  14    Chauffeur  to  tiie  Secretary. 
DOT  56    Special  Assistant  to  tiie 

Administrator,  Saint  Lawrence 

Seaway  Development  Corporation. 
DOT  57    Confidential  Assistant  to  tiie 

Assistant  Secretary  for  Governmental 

Affairs. 
DOT  60    Congressional  Liaison  Officer 

to  the  Director,  Office  of 

Congressional  Affairs. 
DOT  77    Special  Assistant  to  tiie 

Assistant  Secretary  for  Public  Affairs. 
DOT  131    Staff  Assistant  to  tiie 

Administrator,  Federal  Highway 

Administration. 
DOT  147    Staff  Assistant  to  tiie 

Assistant  Secretary  for  Public  Affairs. 
DOT  157    Secretary  (Steno]  to  tiie 

Associate  Administrator  for  Policy 

and  International  Aviation,  Federal 

Aviation  Administration. 
DOT  197    Staff  Assistant  to  die 

Secretary. 
DOT  204    Executive  Assistant  to  the 

Administrator,  Federal  Railroad 

Administration. 
DOT  209    Special  Assistant  to  tiie 

Administrator,  Urban  Mass 

Transportation  Administration. 
DOT  218    Staff  Assistant  to  tiie 

Director,  Office  of  Congressional 

Affairs. 
DOT  233    Staff  Assistant  to  the  General 

Counsel. 
DOT  239    Executive  Assistant  to  tiie 

Administrator,  Maritime 

Administration. 
DOT  243    Special  Assistant  to  the 

Secretary  for  Public  Affairs. 
DOT  244    Deputy  Executive  Secretary 

for  Management  to  the  Director, 

Executive  Secretariat 
DOT  249    Deputy  Executive  Secretary 

for  Policy  to  the  Director,  Executive 

Secretariat 
DOT  251    Staff  Assistant  to  tiie 

Administrator,  Maritime  . 

Administration. 
DOT  257    Staff  Assistant  to  tiie 

Secretary  for  PubUc  Affairs. 
DOT  283    Special  Assistant  to  tiie 

Administrator,  Saint  Lawrence 

Seaway  Development  Corporation. 


DOT  270    Special  Assistant  to  die 

Administrator,  Federal  Aviation 

Administration. 
DOT  274    Special  Assistant  to  tiie 

Assistant  Secretary  for  Public  Affairs. 
DOT  276    Special  Assistant  to  tiie 

Administrator,  Research  and  Special 

Programs  Administration. 
DOT  278    Staff  Assistant  to  tiie  Deputy 

Secretary. 
DOT  281    Special  Assistant  for 

Intergovernmental  Relations  to  the 

Administrator,  Saint  Lawrence 

Seaway  Development  Corporation. 
DOT  287    Staff  Assistant  to  tiie  Deputy 

Secretary. 
DOT  301    Legislative  Research  Officer 

to  the  Assistant  Secretary  for 

Governmental  Affairs. 
DOT  303    Special  Assistant  to  tiie 

Administrator,  Federal  Aviation 

Administration. 
DOT  307    Director,  Office  of 

Intergovernmental  and  Consumer 

Affairs,  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental  and 

Consumer  Affairs. 
DOT  308    Deputy  Director 

(Intergovernmental]  to  the  Director, 

Office  of  Intergovernmental  and 

Consumer  Affairs. 
DOT  309    Special  Assistant  to  tiie 

Administrator,  Federal  Aviation 

Administration. 
DOT  311    Staff  Assistant  to  tiie  Chief  of 

Staff. 

Section  213.3395   Federal  Emergency 
Management  Agency 

FEMA  3    Director  of  Congressional 

Affairs. 
FEMA  33    Director,  Office  of  Regional 

Operations,  to  the  Director. 
FEMA  34    Executive  Assistant  to  tiie 

Deputy  Director. 
FEMA  36    Confidential  Assistant  to  tiie 

Associate  Director,  Emergency 

Operations  Directorate. 
FEMA  38    Confidential  Assistant  to  tiie 

Associate  Director,  Emei^gency 

Operations  Directorate. 

Section  213.3396    National 
Transportation  Safety  Board 

NTSB 1    Special  Assistant  to  a  Board 

Member. 
NTSB  30    Confidential  Assistant  to  tiie 

Chairman. 
NTSB  31    Confidential  Assistant  to  a 

Board  Member. 
NTSB  32    Confidential  Assistant  to  a 

Board  Member. 
NTSB  33    Confidential  Assistant  to  a 

Board  Member. 
NTSB  34    Confidential  Assistant  to  a 

Board  Member. 
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NTSB82    Govenmieiit  and  Public 

Affain  Officer  to  the  Managing 

Director. 
NTSB 104    Special  Assistant  to  a  Board 

Member. 
NTSB  105    Special  Assistant  to  the 

Chairman. 

Office  of  Personnel  Management. 
ConsUnce  Berry  Newman, 
Director. 

Authority:  5  U.S.C.  3301.  3302;  E.0. 10677,  3 
CFR  1954-1858  Comp..  p.  21& 
[FR  Doc.  89-18743  FUed  8-9-80: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(34-27090;  NSCC-89-1 1  ] 

Self-R«gulatory  Organizations;  Notic* 
of  Filing  and  hnnwdiato  EffacUvonass 
Of  Propooad  RiiiaCtumga  liy  tha 
National  Sacurttlas  Claarlng 
Corporation  ("NSCC^  Ragarding  tha 
Faaa  That  tfM  Midwaat  Claaring  Corp. 
("MCC")  and  tha  DapoaMory  Truat  Ca 
("DTC")  Will  Pay  to  NSCC  for  Tbair  Uaa 
of  tha  Fund/SERV  Sarvioa 

August  2, 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  July  20, 1969  NSCC  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Teims  of  Substance  of 
tha  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
the  following  fee  agreements.  The  fee 
which  MCC  and  DTC  shall  pay  to  NSCC 
on  a  monthly  basis  for  their  use  of  the 
Fund/SERV  service  are  as  follows:  1. 
$50.00  per  Fund/SERV  Participant  per 
month,  2.  $.50  per  side  per  settled 
transaction.  3.  Pass  through  of  NSCC's 
costs  for  Communications  access. 

The  above  referenced  fees,  except  for 
the  communication  fees  shall  be  subject 
to  a  10%  discount.  These  fees  are  based 
on  the  prevailing  fees  currently  charged 
to  NSCC  Members  and  set  forth  in 
NSCC's  Fee  Schedule.  Should  NSCC 
increase  these  Fees,  MCCs  and  DTCs 
charges  will  be  similarly  increased. 


n.  Self-Regulatory  Organization's 
Statement  of  die  Puipose  of,  and 
Statutory  Basis  for,  the  Pn^Msed  Rule 
Change 


In  its  filing  with  the  Commission. 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  receifed  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  SeJf-ReguJatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(a)  The  proposed  rule  filing  consists  of 
the  fees  to  be  chained  Depository  Trust 
Company  ("DTC")  and  Midwest 
Clearing  Corporation  ("MCC")  for  their 
use  of  NSCCs  Fund/SERV  service. 

(b)  The  proposed  rule  filing  provides 
for  the  equitable  allocation  of 
reasonable  fees  for  NSCC's  Fund/SERV 
service  to  DTC  and  MCC  and,  therefore, 
is  consistent  with  the  requirements  of 
the  1934  Act,  as  amended  ("the  ACT') 
and  the  rules  and  regulations  thereunder 
apphcable  to  NSCC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  or  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  conunents  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received- 
Ill.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Conunission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934.  At 
any  time  within  sixty  days  of  the  fihng 
of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 


rv.  Solicitation  of  Coaunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  that  are  Sed  with 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  fce  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Conunission's  Public 
Reference  Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  file  number  SR-NSCC- 
89-09  and  should  be  submitted  by 
August  31, 1989. 

For  tiie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  89-18730  FUed  ft-»-88;  8:45  am] 
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[Releaa*  Na  34-27085;  FHe  No.  SR-OCC- 
89-07] 

Self  Regulatory  Organlzatkma;  Optiona 
Clearing  Corp.;  Notica  of  Filing  and 
Immediate  Effectivenesa  of  Propoaed 
Rule  Change  Concaraing  Delayed 
Settlement  of  Equity  Optiona  Where 
Underlying  Securities  are  Stibiect  to 
When  Distributed  Trading  in  the 
Primary  Marlcet 


The  Options  Cleariiig  Corporation 
("OCC")  on  luly  5, 1989,  filed  a  proposed 
rule  change  with  the  Conunission  under 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ["Act").  The 
proposal  allows  OCC  to  delay 
settlement  of  any  option  during  the 
period  "when  distributed"  trading  is 
declared  by  the  primary  market  for  the 
underiyii^  stock  of  sudi  option.  The 
Commission  is  publishing  this  notice  to 
solicit  public  comment  on  this  proposal. 

The  proposal  adds  Interpretation  and 
Policy  .01  ("Interpretation  .01")  to  Rule 
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902  of  Chapter  9  of  OCCs  Rules.  * 
interpretation  .01  provides  that  OCC 
may  delay  settlement  of  any  option 
during  the  period  "when  distributed" 
trading  is  declared  by  the  primary 
market  for  the  underlying  stock  of  such 
option. 

OCC  states  in  its  filing  that  it  has 
been  OCCs  practice  to  delay  settlement 
of  an  option  as  of  the  date  the  primary 
market  declares  "when  distributed" 
trading  for  the  underlying  stock  because 
it  has  no  reasonable  alternative.  OCC 
further  states  that  failure  to  do  so  could 
result  in  a  "short  squeeze"  *  in  the 
options. 

OCCs  Margin  Committee 
("Committee")  monitors  the  effect  of 
market  conditions  upon  options 
contracts  and  has  the  delegated 
authority  to  impose  special  exercise 
settlement  procedures  and  extensions  of 
exercise  settlement  dates.  The 
Committee  recendy  executed  an 
authorization  to  delay  settlement  of  any 
OCC  issued  option  in  the  event  the 
related  unr^erlyiiig  security  trades  on  a 
"when  distributed"  basis.  OCC  states 
that  the  authorization  procedure  is 
cumbersome  and  time-consuming,  and 
thus  seeks  to  codify  the  procedures  it 
has  often  used  in  the  above-described 
situation. 

OCC  states  that  the  proposal  is 
consibtent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 
in  that  it  would  further  the  public 
interest  by  helping  to  avoid  a  short 
squeeze  in  OCC-issued  options. 

The  rule  change  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  die 
Act  and  Rule  19b-4.  The  Commission 
may  summarily  abrogate  the  rule  change 
at  any  time  within  60  days  of  its  filing  if 
it  appears  to  the  Commission  that 
abrogation  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  comments.  Persons 
desiring  to  submit  written  comments 
should  file  six  copies  with  the  Secretary 
of  the  Commission,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington.  DC  20549.  Copies  of 
the  submission,  with  accompanying 
exhibits,  and  all  written  comments, 
except  for  material  that  may  be 
withheld  from  the  public  under  5  U.S.C. 
552,  are  available  at  the  Commission's 
Public  Reference  Room,  450  Fifth  Street, 


NW.,  Washington.  DC  Copies  of  the 
filing  also  will  be  available  for 
inspectioo  and  copying  at  the  principal 
office  of  the  OCC.  All  submissions 
should  refer  to  File  No.  SR-OCG-69-07 
and  should  be  submitted  by  August  31. 
1969. 

For  the  commissioD,  by  die  Dtviaioa  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  August  1, 198S. 

Jonathan  G.  Kats. 

Secretary. 

[FR  Doc.  89-18731  Filed  8-0-89;  6:45  am] 
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■  Chapter  8  ooirtahM  the  rales  governing 
settlement  of  options  contracts. 

*  A  "short  squeeze"  refers  to  a  situation  where  a 
lack  of  available  stock  causes  short  sellers  to  have 
difTiculty  borrowing  the  stock  that  they  have  sold 
short.  The  rush  to  cover  produces  additional 
upward  pressure  on  the  price  of  the  stock. 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  Syatam  of  Preferancaa 
(GSP);  Notice  of  Review  of  Product 
Petitiona.  Public  Hearinga,  and  Uat  of 
Artldea  To  Be  Sent  to  the  US. 
International  Trade  Commiaslon 
(USITC)  for  Review 

summary:  The  purpose  of  this  notice  on 
the  GSP  annual  review  is  (1)  to 
announce  the  acceptance  for  review  of 
petitions  to  modify  the  list  of  articles 
eligible  for  duty-free  treatment  under  the 
GSP  and  to  modify  the  status  of 
countries  as  GSP  benefidary  countries 
in  regard  to  their  practices  as  specified 
in  15  CFR  2007.0  (a)  and  (b):  (2)  to 
announce  the  timetable  for  public 
hearings  to  consider  petitions  accepted 
for  review;  and  (3)  to  announce  that  the 
list  of  articles  herein  will  be  sent  by  the 
United  States  Trade  Representative  to 
the  USrrc  to  seek  advice  with  respect 
to  modification  of  the  list  of  eligible 
articles  for  GSP. 

I.  Acceptance  of  Petitions  for  Review 

Notice  is  hereby  given  of  acceptance 
for  review  of  petiticms  requesting 
modification  of  the  hst  of  articles 
eligible  to  receive  duty-free  treatment 
under  the  GSP,  and  modification  in  the 
status  of  countries  presehUy  designated 
as  GSP  beneficiary  countries,  as 
provided  for  in  Title  V  of  the  Trade  Act 
of  1974  (the  Act)  (19  U.S.C.  2461-2465). 
These  petitions  were  submitted,  and  will 
be  reviewed,  pursuant  to  regulations 
codified  at  15  CFR  part  2007. 

1.  Requests  to  Modify  Product  and 
Country  Eligibility 

Petitions  have  been  submitted  by 
interested  parties  or  foreign 
governments  (1)  to  designate  additional 
articles  as  eligible  for  the  GSP;  or  (2)  to 
withdraw,  suspend  or  limit  GSP  duty- 
fi-ee  treatment  accorded  either  to  eligible 
articles  under  the  GSP  or  to  individual 
beneficiary  developing  countries  with 


respect  to  specific  GSP  eltgible  articfes; 
or  (3)  to  otherwise  modify  GSP 
coverage.  In  addition,  requests  have 
been  received  requesting  that  the  GSP 
status  of  certam  beneficiary  devek^ing 
countries  be  reviewed  with  respect  to 
the  relevant  criteria  listed  in  subsection 
502(b)  of  502(c)  of  the  Act 

As  in  pievioas  reviews,  requests  to 
add  products  to  or  remove  them  from 
tiie  list  of  articles  eUgible  for  GSP  duty- 
free treatment  will  be  evaluated  in 
accordance  with  the  "graduation" 
policy.  In  considering  GSP  eligibility  for 
products,  limitations  on  GSP  benefits 
will  be  considered  for  the  more 
economically  advanced  beneficiary 
developing  countries  in  specific 
products  where  it  is  determined  that 
they  have  demonstrated  sufficient 
competitiveness.  Four  criteria  will  be 
taken  into  account  when  any  such 
graduation  action  is  considered:  the 
development  level  of  individual 
beneficiary  countries;  their  competitive 
position  in  the  product  concerned;  the 
countries'  practices  relating  to  trade, 
investment  and  worlcer  rights;  and  the 
overall  economic  interests  of  the  United 
States.  The  GSP  Subcommittee  will 
review  information  for  the  relevant  U.S. 
industry  as  eniunerated  in  15  CFR 
2007.1(a)(5)  when  considering  the 
removal  of  any  beneficiary  developing 
country  from  GSP  eligibility. 

Product  designations  announced  at 
the  conclusion  of  the  review  process, 
therefore,  may  be  made  on  a  diflferential 
basis.  This  means  that  certain 
beneficiary  developing  countries  may 
not  be  designated  for  GSP  benefits  on 
certain  products  even  though  those 
countries  are  not  excluded  luder  the 
competitive  need  provisions  set  forth  in 
section  504(c)(1)  of  die  Trade  Act  of 
1974.  as  amended.  It  also  is  possible  to 
withdraw  GSP  treatment  on  a  product 
fiom  certain  beneficiary  developing 
countries,  or  reduce  the  competitive 
need  limit  applicable  to  the  countries 
and  product  in  question,  rather  than 
remove  the  product  entirely  from  GSP 
coverage. 

As  is  required  under  section  504(a). 
the  eligibihty  factors  set  forth  in 
sections  501  and  502(c)  will  be 
considered  with  respect  to  decisions  to 
withdraw,  suspend  or  limit  duty-free 
treatment  with  respect  to  any  article  or 
with  respect  to  any  country. 

2.  Information  Subject  to  Public 
■Inspection 

Information  submitted  in  coimection 
with  the  hearings  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  GSP  Information  Center, 
except  for  information  granted 
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"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  15  CFR  2006.10. 
Briefs  or  statements  must  be  submitted 
in  twenty  copies  in  English.  If  the 
document  contains  business  confidential 
information,  twenty  copies  of  a 
nonconfidential  version  of  the 
submission  along  with  twelve  copies  of 
the  confidential  version  must  be 
submitted.  In  addition,  the  document 
containing  confidential  information 
should  be  clearly  marked  "confidential" 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  version  that 
does  not  contain  business  confidential 
information  (the  pubUc  version]  should 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either     ^ 
"public  version"  or  "non-confidential"). 

3.  Communications 

All  communications  with  regard  to 
these  hearings  should  be  addressed  to: 
GSP  Subcommittee.  Office  of  the  United 
States  Trade  Representative.  600 17th 
Street.  NW..  Room  517.  Washington,  DC 
20506.  The  telephone  number  of  the 
Secretary  of  the  GSP  Subcommittee  is 
(202)  395-6971.  Questions  may  be 
directed  to  any  member  of  the  staff  of 
the  GSP  Information  Center. 

Acceptance  for  review  of  the  petitions 
Usted  herein  does  not  indicate  any 
opinion  with  respect  to  a  disposition  on 
the  merits  of  the  petitions.  Acceptance 
indicates  only  that  the  listed  petitions 
have  been  found  to  be  eUgible  for 
review  by  the  GSP  Subcommittee  and 
the  Trade  Policy  Committee  (TPSC).  and 
that  such  review  will  take  place. 

n.  Deadline  for  Receipt  of  Requests  to 
Participate  in  the  Public  Hearings 

The  GSP  Subcommittee  of  the  TPSC 
invites  submissions  in  support  of  or  in 
opposition  to  any  petition  contained  in 
this  notice.  All  such  submissions  should 
conform  to  15  CFR  2007.  particularly 
sections  2007.0.  2007.1(a)(1).  2007.1(a)(2], 
and  2007.1(a)(3).  All  submissions  should 
identify  the  product  of  interest  in  terms 
of  the  current  Harmonized  System  tariff 
nomenclature. 

Hearings  will  be  held  on  September 
25-28  beginning  at  lOKW  a.m.  in  the  U.S. 
International  Trade  Commission's 
Hearing  Room.  7th  and  E  Streets.  SW.. 
Washington.  DC.  The  hearings  will  be 
open  to  the  public  and  a  transcript  of  the 
hearings  will  be  made  available  for 
public  inspection  or  can  be  purchased 
from  the  reporting  company.  No 


electronic  media  coverage  will  be 
allowed. 

Requests  to  present  oral  testimony  in 
connection  vriiti  public  hearings  should 
be  accompanied  by  twenty  copies,  in 
English,  of  all  writted  briefs  or 
statements  and  shouki  be  received  by 
the  Chairman  of  the  GSP  Subcommittee 
no  later  than  5:00  p.m.  Tuesday, 
September  5.  Oral  testimony  before  the 
GSP  Subcommittee  will  be  limited  to 
five  minute  presentations  that 
summarize  or  supplement  information 
contained  in  briefs  or  statements 
submitted  for  the  record.  All  interested 
parties  wishing  to  make  an  oral 
presentation  at  the  hearings  must  submit 
the  name,  address,  and  telephone 
number  of  the  witnesB(e8)  representing 
their  organization  by  5:00  p.m.  Monday, 
September  11.  Post-hearing  briefs  or 
statements  will  be  accepted  if  they 
conform  with  the  regulations  cited 
above  and  are  submitted  in  twenty 
copies,  in  English,  no  later  than  5:00  p.m. 
Wednesday,  October  18.  Parties  not 
wishing  to  appear  may  submit  such 
written  briefs  or  statements  also  by 
October  18.  Rebuttal  briefs  should  be 
submitted  in  twenty  copies,  in  English, 
by  5:00  p.m.  Monday,  November  13. 

During  1989  and/or  January  1990,  an 
opportunity  will  be  provided  for  the 
public  to  comment  on  nonconfidential 
USrrC  analysis.  Notice  of  the 
availabihty  of  this  analysis  and  the 
timetable  for  comment  will  be  published 
in  the  Federal  Register. 

m.  List  of  Articles  Which  May  Be 
Considered  for  Desiyiadon  as  Eligible 
Articles  for  Purposes  of  the  GSP  or  for 
Waiver  of  the  Competitive  Need  Limit 
and  On  Which  the  UBITC  WiU  Be 
Asked  To  Provide  Advice 

1.  In  conformity  with  sections  502(a) 
and  131(a)  of  the  Trade  Act  of  1974  as 
amended  (19  U.S.C.  2543(A)  and 
2151(A)),  notice  is  hereby  given  that  the 
articles  listed  herein  may  be  considered 
for  designation  as  eUgible  articles  for 
purposes  of  the  GSP,  or  for  modification 
of  their  ciurent  GSP  status. 

An  article  which  is  determined  to  be 
import  sensitive  in  the  context  of  the 
GSP  cannot  be  designated  as  an  eligible 
article.  Recommendations  with  respect 
to  the  eligibility  of  £my  listed  article  will 
be  made  after  public  hearings  have  been 
held  and  advice  has  been  received  from 
the  USrrC  on  the  probable  effects  of  the 
requested  modificadon  in  the  GSP  on 
industries  producing  like  or  Oirectly 
competitive  articles  and  on  consumers. 


2.  As  explained  in  52  ni  10960.  the 
Harmonized  Systems  (H8)  tariff 
nomenclature  is  a  new  international 
product  nomenclature  developed  under 
the  auspices  of  the  Customs 
Cooperation  Council  (CCC)  for  the 
purposes  of  classifying  goods  in 
international  trade.  The  HS  was 
implemented  by  the  United  States  and 
internationally  on  January  1. 1989,  and 
replaced  the  previous  TSUS 
nomenclature.  Product  eligibility  under 
the  coverage  of  the  GSP  program  is 
currently  defined  in  terms  of  the  eight- 
digit  HS  classifications.  Therefore,  all 
product-related  petitions  must  identify 
the  product(s)  of  interest  in  terms  of  the 
HS  tariff  nomenclature.  The  lists  that 
follow  describe  the  articles  that  have 
been  accepted  for  review  in  this  year's 
review  in  terms  of  the  HS  tariff 
nomenclature  only. 

3.  Advice  of  the  United  States 
International  Trade  Conmiission.  On 
behalf  of  the  President  and  in 
accordance  with  sections  503(A)  and 
131(A)  of  the  Trade  Act  of  1974  as 
amended,  the  USITC  is  being  furnished 
with  the  list  of  articles  published  herein 
for  the  purpose  of  securing  from  the 
USITC  its  advice  on  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles,  and  on  consumers,  of  the 
modification  of  the  list  of  articles 
eligible  for  GSP.  Also,  on  behalf  of  the 
President  and  in  accordance  with 
section  504(c)(3)(A)(i)  of  the  Act.  the 
USITC  is  being  asked  to  furnish 
economic  advice  on  the  probable 
economic  effect  on  U.S.  industries 
producing  like  or  directly  competitive 
articles,  and  on  consumers,  of  the 
granting  of  a  waiver  of  competitive  need 
limits  for  the  products  identified  in 
section  D  of  the  lists  whsch  follow. 

rv.  Cases  Accepted  for  Review 
Regarding  Country  Practices,  Pursuant 
to  15  CFR  2007.0(b) 

Pursuant  to  15  CFR  2007.0(b),  the 
TPSC  has  accepted  for  review  petitions 
to  review  the  status  of  Benin.  Indonesia, 
Nepal.  Thailand,  and  the  Dominican 
Republic  as  GSP  beneficiary  countries  in 
relation  to  their  practices  relating  to 
worker  rights. 

Because  review  of  the  1988  worker 
rights  cases  of  Haiti,  Liberia,  and  Syria 
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has  been  extended,  comments  on  the 
worker  rights  practices  of  these  three 
countries  will  also  be  welcomed  during 
the  public  hearing  and  comment  process 
described  in  section  U. 

Pursuant  to  15  CFR  2007.0(b),  the 
TPSC  has  accepted  for  review  requests 
filed  by  the  following  groups  or 
individuals  to  review  the  GSP  status  of 
various  countries  with  regard  to  each 
country's  practices  concerning 
expropriation  without  compensation: 
American  International  Group  (Peru), 
Charles  Sayous  (Umguay),  md 
Administradora  Commercial  (Costa 
Rica).  Comments  regarding  the 
Venezuelan  expropriation  case  filed  by 
Occidental  Petroleum  Co.  in  1988  will 

also  be  welcome  since  the  review  of  this 
case  was  extended  into  1989. 
Sandra  |.  Krittoff, 

Chairwoman,  Trade  Policy  Staff  Committee. 

BHJJNa  CODE  *1W-01^ 
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Annex 


Case 

No. 


MTS 
Subheading  1/ 


Article 


Petitioner 


[The  bracketed  language  in  thit  list  has  been  included 
only  to  clarify  the  scope  of  the  nmbered  subheadings 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.] 

A.  Pttitions  to  add  products  to  the  list  of  eliaibl*  ytieles  for  the  Ceneralited  System  of  Preferences 


89-1 


0710.22.30(pt.) 


Vegetables  (uncooked  or  cooked  by  steaning  or 
boiling  in  water),  frozen: 

Leguminous  vegetables,  bheUed  or  unshelled: 
Beans  (Viana  spp.,  Ph^seolus  spp.): 
Not  reduced  in  %\it: 

String  beans  (snap  beans) 

Fruit  and  nuts,  uncooked  or  cooked  by  steaming  or 
boiling  in  water,  frozen,  whether  or  not  containing 
added  sugar  or  other  sweetening  natter: 

[Articles  provided  for  in  subheadings  0811.10.00 
thru  0811.20.40) 


Goverment  of  Peru 


Other: 


89-2 
89-3 


0811.90.40 
0811.90.60(pt.) 


89-4 


1102.90.40(pt.) 


89-5 


1104.29.00 


89-6 


1512.11.0040 


Papayas 
Mangoes 


Cereal  flours  other  than  of  wheat  or  meslin: 
Wye  flour;  corn  (maize)  floor;  rice  flour] 
Other: 

[Buckwheat  flour] 
Other: 

Mixtures 

Cereal  grains  otherwise  worked '(for  example,  hulled, 
rolled,  flaked,  pearled,  sliced  or  kibbled),  except 
rice  of  heading  1006;  germ  of  cereals,  whole,  rolled, 
flaked  or  ground: 

[Rolled  or  flaked  grains] 
Other  worked  grains  (for  example,  hulled, 
pearled,  sliced  or  kibbled): 

[Of  barley;  of  oats;  of  com  (maize)] 
Of  other  cereals 

SunfloHtr-ttfd,  Mf flower  or  cottonseed  oil,  and 
fractions  thereof,  whether  or  not  refined,  but 
not  etiemically  modified: 

Sunflower-seed  or  »af flower  oil  and  fractions 
thereof: 

Crude  oil: 

Saf flower  oil 


do. 
do. 


do. 


do. 


1/  Harmonized  Tariff  Schedule  of  the  United  States. 


Oilseeds  International,  Ltd., 

San  Francisco,  CA; 
Producers  Cotton  Oil,  Co., 

Fresno,  CA; 
Saf flower  Seed  t  Oil 

California  Oils  Corp., 

Richmond,  CA 
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Case 
No. 


HTS 
Subheading  1/ 


Article 


Petitioner 


[The  bracketed  language  in  this  list  has  been  included 
only  to  clarify  the  scope  of  the  raatered  subheadings 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.] 

A.  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences,  (con.) 


89-7 


2004.10.00(pt.) 


89-8 
89-9 


2007.99.5S 
2007.99.65 


89-10 


2308.90.60(pt.) 


89-11    2924.29.40(pt.> 


Other  vegetables  prepared  or  preserved  otherwise 
than  by  vinegar  or  acetic  acid,  frozen: 
Potatoes: 

Yellow  (Solano)  potatoes 

Jams,  fruit  jellies,  marmalades,  fruit  or  nut  puree 
and  fruit  or  nut  pastes,  being  cooked  preparations, 
whether  or  not  containing  added  sugar  or  other 
sweetening  matter: 

[Homogenized  preparations] 
Other: 

[Citrus  fruit] 
Other: 

Pastes  and  purees: 

[Apple,  quince  and  pear;  guava 
and  mango] 

Papaya 
[Strawberry] 
Other 

Vegetable  materials  and  vegetable  waste,  vegetable 
residues  and  byproducts,  whether  or  not  in  the  form 
of  pellets,  of  a  kind  used  in  animal  feeding,  not 
elsewhere  specified  or  included: 

[Acorns  and  horse-chestnuts] 

Other: 

Dehydrated  marigolds 

Carboxyamide-fwKtion  compounds;  amide- function 
compounds  of  carbonic  acid: 

Cyclic  amides  (including  cyclic  carbamates) 
and  their  derivatives;  salts  thereof: 

[Ureines  and  their  derivatives;  salts  thereof] 
Other: 

Aromatic: 

[Articles  provided  for  in  subheading 
2924.29.05  thru  2924.29.14] 

Other: 

[Pesticides;  fast  color  bases; 
drugs] 


Other; 


S-Bromoacetyl-2- 
salicylamide 


Government  of  Colombia 


Government  of  the  Philippir 
do. 


Government  of  Peru 


Sour  Pliva, 

Jugoslavia 


1/  Harmonized  Tariff  Schedule  of  the  United  States. 
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Cas* 
No. 


NTS 
Subhtading  1/ 


Article 


Petitioner 


[The  bracketed  language  in  thit  iitt  has  been  included 
only  to  clarify  the  acope  of  the  nuiterod  subheadings 
i4iieh  are  being  considered,  wid  such  Iwguage  is  not 
itself  intended  to  describe  articles  Oiich  are  i«Jer 
consideration.) 

*•    Pyt<t<9ny  ^9  yd^i  pro^jct^  to  the  list  of  eligible  artictes  for  th>  r.^r.li>^  Sv»t,»  ef  Pr,f>r»v.^c    (con.) 

Sulfonamides:  j 

[Articles  provided  fcr  in  sufalieadings  2935.00.05 
thru  2935.00.15) 

Other: 

Drugs: 

[Anti- infective  agerits) 
Other: 

N-[5-(Aininosulfonyl)-1,3,«-thii 
diazol-2-yl]acetainide 


89-12    2935.00.45(pt.) 


Sour  Pltva, 
Yugoslavia 


89-13    3407.00. 00(pt.) 


89- U    3812.30. 10(pt.) 


89-15 


5503.40.00 


89-16 


6116.10.4505 


Modeling  pastes,  including  those  put  up  for 
children's  amusement;  preparations  known  as 
•dental  wax"  or  as  "dental  impression  coovwunds", 
put  up  in  sets,  in  packings  for  retail  sale  or  in 
plates,  horseshoe  shapes,  sticks  or  similar  fonw; 
other  preparations  for  use  in  dentistry,  with  a  basis 
of  plaster  (of  calcined  gypsus  or  calcium  sulfate): 

Modeling  pastes,  including  those  put  up  for 

children's  amusement 


Prepared  riiiber  accelerators;  coapound  plasticizers 
for  niiber  or  plastics,  not  elsewhere  specified  or 
included;  antioxidizing  preparations  and  other 
compound  stabilizers  for  rubber  or  plastics: 

Antioxidizing  preparations  and  other  conpound 
atabilizers  for  rubber  or  plastics: 

Containing  any  aromatic  or  modified  aromatic 
antioxidant  or  other  stabilizer: 
Mixtures  of  N,N'-diaryl-p- 
phenyl enedi ami nes 

Synthetic  staple  fibers,  not  carded,  contxd  or 
otherwise  processed  for  spinning: 
Of  polypropylene  i 

Cloves,  mittens  and  mitts,  knitted  or  crocheted: 
Gloves,  mittens  and  mitts,  impregnated,  coated 
or  covered  with  plastics  or  rii:ber: 

(Ski  or  snoMKbile  gloves,  mittens  and  mitts) 
Other: 

[Without  fourchettes] 
Uith  fourchettes: 

Specially  designed  for  use  in 
sports 


American  Art  Clay  Co.,  Inc. 

Indianapolis,  IN; 
Industries  Isemarf  S.A., 

Mexico 


Movaquim,  S.A.  de  C.V., 
Mexico 


Fitesa,  S.A., 
Brazil 
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Case 
No. 


NTS 
Subheading  J/ 


Article 


Petitioner 


[The  bracketed  language  in  this  list  has  been  included 
only  to  clarify  the  scope  of  the  nuabered  subheadings 
t*ich  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  tnder 
consideration.) 

*•  Petitions  to  add  products  tp  thf  lift  of  eligible  articles  for  th>  n^ralixed  Sv.r-  .,  o.^4^.^ 

Gloves,  mittens  and  mitts: 

Impregnated,  coated  or  covered  with  plastics 
or  rubber: 

[Ski  or  snowmobile  gloves,  mittens  and  mitts) 
Other: 

Without  fourchettes: 

[Cut  and  sewn  from  pre-existing 
machine-woven  fabric  that  is 
ii^regnated,  coated  or  covered  with 
plastics  or  rubber) 


(con.) 


89-17    6216.00.2505 
89-18    6216.00.3005 


89-19 


6216.00.4805 


89-20    6304.99.20(pt.) 


Other: 

Specially  designed  for  use 
in  sports 
With  fourchettes: 

Specially  designed  for  use  in 
sports 
Other: 

Of  men-made  fibers: 

(Ski  or  snowmobile  gloves,  mittens  and 
mitts) 

Other: 

Specially  designed  for  use  in 
sports 

Other  furnishing  articles,  excluding  those  of  heading 
9404: 

(Bedspreads) 
Other: 

[Articles  provided  for  in  subheadings 
6304.91.00  thru  6304.93. 00) 

Not  knitted  or  crocheted,  of  other 
textile  materials: 

[Wall  hangings  of  wool  or  fine  animal 
hair) 

Other: 

Of  vegetable  fibers  (except 
cotton): 

Wall  hangings  of  jute 


Government  of  the  Philippines 
do. 


do. 


Intercontinental  Art,  Inc., 
Gardene,  CA 
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Case 
No. 


NTS 

Subheading  1/ 


Article 


Petitioner 


89-21 


[The  bracketed  language  in  this  Ifst  has  been  included 
only  to  clarify  the  scope  of  the  nuitwred  subheadings 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.]  | 

A.  Petitions  to  add  products  to  the  list  of  etialble  articles  for  the  Ceneraliied  Svstew  of  Preferences,  (con.) 

Tableware,  kitchenware,  other  household  articles 
and  toilet  articles,  of  porcelain  or  china: 
Tableware  and  kitchenware: 

[Motel  or  restaurant  ware  and  other  ware  not 
household  ware] 

Other: 

[Of  bone  chinaware] 
Other: 

[Articles  provided  for  in  subheadings 
6911.10,35  and  6911.10.39] 

Other: 

[Articles  provided  for  in 
subhes^'ings  6911.10.41  thru 
6911.10.*91 

Serviette  rings 


6911.10.50(pt.) 


Government  of  the  Philippines 


89-22    6912.00.49(pt.) 


Ceramic  tableware,  kitchenware,  other  household 
articles  and  toilet  articles,  other  than  of 
porcelain  or  china: 

Tableware  and  kitchenware: 

[Articles  provided  for  in  subheading 
6912.00.10]  , 

Other: 

[Hotel  or  restaurant  ware  and  other  ware 
not  household  ware] 

Other: 

[Articles  provided  for  in  subheadings 
6912.00.3S  and  6912.00.39] 

Other; 

[Articles  provided  for  in 
subheadings  6912.00.41  thru 
6912.00.471 

Serviette  rings 


do. 
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Article 


Petitioner 


[The  bracketed  language  in  this  list  has  been  included 
only  to  clarify  the  scope  of  the  nuibered  siisheadlngs 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
conslderaticn.] 

A-  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Ceneraliied  System  of  Preferences,  (con.) 

Float  glass  and  surface  gromd  or  polished  glass, 
in  sheets,  whether  or  not  having  an  absorbent  or 
reflecting  layer,  but  not  otherwise  worked: 
[Nonwired  glass,  havirig  an  absorbent  or 
reflecting  layer] 

Other  nonwired  glass: 

Colored  throughout  the  mass  (body  tinted), 
opacified,  flashed  or  merely  surface  ground: 
89-23    7005.21.10  Measuring  less  than  10  mn  In  thickness     Government  of  Mexico; 

Vidrio  Piano  de  Mexico,  S.A., 

Mexico; 
Vitro  Flotado,  S.A., 
Mexico 


89-24 


89-25 

89-26 
89-27 


7005.21.20 


7005.29.0510 

7005.29.15 
7005.29.25 


Other: 


Measuring  10  mn  or  more  in  thickness 


do. 


Measuring  less  than  10  nm  in  thickness: 
Measjring  not  over  0.65  m^  in 
area: 

Measuring  not  over  0.26  m^  in 
area 


2 

Measuring  over  0.65  m  in  area 
Measuring  10  an  or  more  in  thickness 

Glassware  of  a  kind  used  for  table,  kitchen,  toilet, 
office,  indoor  decoration  or  similar  purposes  (other 
than  that  of  heading  7010  or  7018): 

[Articles  provided  for  in  subheadings  7013.10.10 
-  thru  7013.39.60] 

other  glassware: 

[Of  lead  crystal] 
Other: 

[Articles  provided  for  in  siiaheadings 
7013.99.10  and  7013.99.20] 

Other: 

[Articles  provided  for  in 
subheadings  7013.99.30  and 
7013.99.35] 


do. 
do. 
do. 


89-28 


7013.99.50(pt.) 


Other: 


Valued  over  SO. 30  but  not 
over  S3  each: 

Globe-shaped  bowls 


Crisa  Corporation, 

Laredo,  TX; 
Vitrocrisa  Cristaleris,  S.A.  oe 

C.V., 

Mexico 
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Case 

No. 

i          NTS                 :                                       Article          1                                                                   Petitioner 
:     Subheading  1/     :                                                           1 

••                                 •                                                      '-    ■         :   ■  -. 

89-29 


[The  bracketed  language  in  this  list  has  been  included 
only  to  clarify  the  scope  of  tht  nmtwred  subheadings 
which  are  being  considered,  and  such  language  is  not 
Itself  intended  to  describe  articles  which  are  under 
consideration.] 

A.  Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences,  (con.) 

Stranded  wire,  cables,  plaited  bands  and  the  like, 
including  slings  and  similar  articles,  of 
aluninun,  not  electrically  insulated: 
[With  steel  core] 
Other: 

Not  fitted  with  fittings  and  not  made 
up  into  articles: 

Electrical  conductors 


76H.90.10(pt.) 


Government  of  Venezuela; 
General  Cable  Conpany, 
Greenwich,  CT; 


89-30 


8528.10.8055 


89-31 


8532.10.00 


Television  receivers  (including  video  nonitors  and 
video  projection  television  receivers),  whether  or 
not  coirbined,  in  the  same  housing,  with 
radiobroadcast  receivers  or  sound  or  video  recording 
or  reproducing  apparatus:      j 
Color:  ' 

[Video  recording  or  reproducing  apparatus 
incorporating  a  television  tuner] 

Other  television  recei^rs; 

Not  having  a  picture  tube: 

Apparatus  for  the  reception  of 
television  signals  relayed  by 
television  satellite 

Electrical  capacitors,  fixed,  variable  or 

adjustable  (pre-set);  parts  thereof: 

Fixed  capacitors  designed  for  use  in  50/60  Hz 
circuits  and  having  a  reactive  power  handling 
capacity  of  not  less  than  0.5  kvar  (power 
capacitors)  j 

Other  fixed  capacitors: 

[Articles  provided  subheadings  8532.21.00 
thru  8532.24.00] 


Uniden  Corporation  of  America, 
Fort  Worth,  TX   , 


ABB  Capacitores,  S.A.  de  C.V., 
Mexico 


89-32 
89-33 


8532.25.00 
8532.29.00 


Dielectric  of  paper  or 
Other 


plastics 
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Case 

No. 


NTS 
Subheading  1/ 


89-34    6541.40.9060 


89-35    9607.11.00 


89-36    9607.19.00 


Afvwx 
•8- 


Article 


[The  bracketed  language  (n  this  lUt  hat  bMn  Included 
only  to  clarify  the  scope  of  the  natered  Mbhewlings 
i*>ich  art  being  contidtred,  and  such  language  It  not 
Itself  Intended  to  detcrlbe  trtlcltt  which  are  under 
conti derail on.] 

DIodet,  trantlttort  and  slallar  tealconductor  devices; 
photosensitive  semiconductor  devices,  including 
photovoltaic  celts  whether  or  not  asseat>led  in  modules 
or  made  14)  Into  panels;  llght-amltting  diodes;  mounted 
piezoelectric  crystals;  parts  thereof: 

Photosensitive  semiconductor  devices.  Including 
photovoltaic  cells  whether  or  not  assembled  In 
modules  or  made  up  Into  panels;  light-emitting 
diodes: 

[Light-emitting  diodes  (lED't);  other  diodes; 
transistors] 

Other: 

Optical  coupled  isolators  g/ 

Slide  fasteners  and  parts  thereof: 
Slide  fasteners: 

Fitted  with  chain  scoops  of  base  metal 


Petitioner 


Other 


Siemens  Components,  Inc., 
Cupertino,  CA 


Government  of  Mexico; 
Asociacion  Mexicana  de 

Fabricantes  de  Cremalleras 

Automaticas,  A.C., 

Mexico 

do. 


Petitions  to  remove  products  from  the  list  of  ellalble  article,  for  the  6>n>rMized  System  of  Pr>f>r^,c 


89-37    2827.51.10 


89-38    2905.44.00 


Chlorides,  chloride  oxides  and  chloride  hydroxides; 
bromides  and  bromide  oxides;  iodides  and  iodide  oxides: 
Bromides  and  bromide  oxides: 

Bromides  of  sodiua  or  of  potassitmu 
Of  sodiui 


Acyclic  alcohols  and  their  halogenated,  sulfonated, 
nitrated  or  nitrosated  derivatives; 

[Saturated  monohydrlc  alcohols;  wwaturated 

monohydric  alcohols;  diols] 


Other  polyhydric  alcohols: 
D-glucltol  (Sorbitol) 


Ethyl  Corporation, 

llchmond,  VA; 
Great  Lakes  Chemical  Corporation, 

West  Lafayette,  IN 


ICI  Americas  Inc. 
Wilmington,  DE 


1/  Harmonized  Tariff  Schedule  of  the  United  States. 

2/  Waiver  of  ccopetltive  need  limit  for  Malaysia  also  requested  for  optical  CAftttd  Isolators  In  NTS  8541.40.9060. 
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Case 
No. 


NTS 
Subheading  1/ 


Article 


Petitioner 

I 


[The  bracketed  language  in  this  list  has  been  included 

only  to  clarify  the  scope  of  the  nutbered  subheadings 

which  are  being  considered,  and  such  language  is  not 

itself  intended  to  describe  articles  which  are  under 

«  consideration.]  j 

Petitions  to  reiwove  products  from  the  list  of  eligible  articles  for  the  Ceneraliied  System  of 
Preferences,  (con.)  i 

Gelatin  (including  (pelatin  in  rectangular  (including 
square)  sheets,  whether  or  not  surface- worked  or 
colored)  and  gelatin  derivatives;  isinglass;  other 
glues  of  aninal  origin,  excluding  casein  glues  of 
heading  3501: 

[Fish  glue;  inedible  gelatin  and  animal  glue 

valued  under  88  cents  per  kgO 


89-39 


3503.00.50 


89-40 


89-41 


3506.99.00 


3912.20.00 


8i>-42 


89-43 


7312.10.5' 


7312.10.60 


Other 


Prepared  glues  and  other  prepared  adhesives,  not 
elsewhere  specified  or  included;  products  suitable  for 
use  as  glues  or  adhesives,  put  up  for  retail  sale  as 
glues  or  adhesives,  not  exceeding  a  net  weight  of  1  kg: 
[Products  suitable  for  use  as  glues  or  adhesives, 
put  up  for  retail  sale  as  glues  or  adhesives,  not 
exceeding  a  net  weight  of  1  kg] 


Other: 

[Adhesives  based  on  rubber  or  plastics 
(including  artificial  resins)] 

Other  i 

Cellulose  and  its  chemical  derivatives,  not  elsewhere 
specified  or  Included,  in  primary  forms: 

Cellulose  nitrates  (including  collodions) 


Stranded  wire,  ropes,  cables,  plaited  bands,  slings 
and  the  like,  of  iron  or  steel,  not  electrically 
insulated: 

Stranded  wire,  ropes  and  cables: 
[Stranded  wire] 

Ropes,  cables,  and  cordage  other  than 
stranded  wire: 

Of  stainless  steel: 

Fitted  with  fittings  or  made  up 
into  articles 


Other 


1/  Harmonized  Tariff  Schedule  of  the  United  States. 


Hudson  Industries  Corporation, 
West  Orange,  NJ 


do. 


Hercules  Incorporated, 
Wilmington,  DE 


Camittee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manufacturers, 
Washington,  DC 


Case 

No. 
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HTS 
Subheading  1/ 


Article 


Petitioner 


[The  bracketed  language  in  this  list  has  been  included 
only  to  clarify  the  scope  of  the  nubered  uAiheadings 
i4){ch  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  wider 
consideration.] 

■•  Petitions  to  remove  procfacts  from  the  list  of  eliaible  articles  for  the  General ized  System  of 
Preferences,  (con.) 

Stranded  wire,  ropes,  cables,  plaited  bands,  slings 
and  the  like,  of  iron  or  steel,  not  electrically 
insulated  (con.): 

Stranded  wire,  ropes  and  cables  (con.): 
Ropes,  cables,  and  cordage  other  than 
stranded  wire  (con.): 
Other: 
89-44    7312.10.70  Fitted  with  fittings  or  mwte  up 

into  articles 


Consittee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
Manufacturers, 
Washington,  DC 


89-45    7312.10.90 


89-46    8507.10.0060 


Other: 

(Of  brass  plated  wire] 
Other 

Electric  storage  batteries,  including  separators 
therefor,  whether  or  not  rectangular  (including 
square);  parts  thereof: 

Lead-acid  storage  batteries,  of  a  kind  used 
for  starting  piston  engines: 

[Used  batteries,  for  recovery  of  metal] 
Other: 

12  V  batteries: 

Exceeding  6  kg  in  weight 


do. 


U.S.  Battery  Trade  Council, 
Washington,  DC 


C-  Petition  to  remove  duty-free  status  from  a  beneficiary  developing  country  for  a  product  on  the 
list  of  eligible  articles  for  the  Generalized  System  of  Preferences.  2/ 

Acyclic  alcohols  and  their  halogenatcd,  sulfonated, 
nitrated  or  nitrosated  derivatives: 

[Saturated  monohydric  alcohols;  msaturated 

monohydric  alcohols;  diols] 


89-47 


2905.43.00 
(Brazil) 


Ot'  ■  polyhydric  alcohols: 
Mannitol 


ICI  Americas  Inc., 
Wilmington,  DE 


1/  Harmonized  Tariff  Schedule  of  the  United  States. 

2/  The  country  named  is  the  beneficiary  developing  country  specified  by  the  petitioner.  While  the  Trade  Policy  Staff 
Committee  (TPSC)  review  will  focus  on  that  country,  the  TPSC  reserves  the  right  to  address  removal  of  6SP  status  for 
countries  othe"  than  those  specified  by  the  petitioner. 
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No. 


89-48 


89-49 


89-50 


89-51 


89-52 


HTS 
Subheading  1/ 


Article 


Petitioner 


[The  bracketed  language  in  this  list  has  been  included 
only  to  clarify  the  scope  of  the  matered  stiiheadings 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.] 


Petitions  for  waiver  of  ea^etitive  need  limit  for 
General i led  System  of  Preferences. 


f 


product  on  the  list  of  eligible  products  fof  the 


Vegetables  provisionally  preserved  (for  example, 
by  sulfur  dioxide  gas,  in  brine,  in  sulfur  water 
or  in  other  preservative  solutions),  but  ^suitable 
in  that  state  for  imnediete  consiaption: 

(Onions;  olives;  capers;  cuswbers  including 

gherkins] 


0711.90.60(pt.) 
(Mexico) 


2001.90.40(pt.) 
(Mexico) 


2001.90.40(pt.) 
(Mexico) 


2005.90.90(pt.) 
(Hexic») 


2203.00.00 
(Mexico) 


Other  vegetables;  mixtures  of  vegetables: 
Jalapeno  or  serrano  cliili  peppers 


Vegetables,  fruit,  nuts  and  other  edible  parts  of 
plants,  prepared  or  preserved  by  vinegar  or  acetic 
acid: 

[Cucuvbers  including  gherkins;  onions] 
Other: 

(Capers] 
Other: 

Vegetables: 

Nopalitos  2/ 


Jalapeno  or  serrano  chili  peppers 


Other  vegetables  prepared  or  preserved  otherwise 
than  by  vinegar  or  acetic  acid,  not  frozen: 

(Articles  provided  for  in  subheadings  2005.10.00 
thru  2005.80.00] 

Other  vegetables  and  mixtures  of  vegetables: 
Nopalitos  2/ 


Beer  made  from  malt 


1/  Hanaaniaed  Tariff  Schedule  of  the  United  States. 

2/  S04(d)  waiver  also  requested  for  nopalitos  in  HTS  2001.90.40  or  HTS  2005.90.90. 


Camara  Nacional  de  la 
Industrie  de  Conserves 
Alimenticias, 
Mexico 


Covernment  of  Mexico; 
Enpacadora  San  Marcos,  S.A.  de 

C.V., 

Mexico 

Camara  Nacional  da  la 
Industrie  de  Conserves 
Alimenticies, 
Mexico 


McCormick  ft  Conpeny,  Incorporated 

Hunt  Velley,  MO; 
Festin  Foods  Corporation, 

Carlsbad,  CA 

Goverrvnent  of  Mexico; 
Cerveceria  Cuauhtemoc,  S.A.  de 
C.V.,  I 

Mexico;  | 

Cervecerie  Moctezune,  S.A.  de 
C.V., 
Mexico 
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Case 

No. 


HTS 
Subheading  1/ 


Article 


Petitioner 


89-53 


(The  brecketed  lenguage  in  this  list  hes  been  included 
only  to  clarify  the  scope  of  the  nudsered  subheadings 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  erticles  which  ere  tnder 
consideration.] 

0.  Petitions  for  weiver  of  concetitive  need  limit  for  e  product  on  the  list  of  eliaible  products  for  the 
Generalized  System  of  Preferences,  (con.) 

Polymers  of  styrene,  in  primery  forms: 
Polystyrene: 
[Expendable] 
Other 


89-54 


3903.19.00 
(Mexico) 


3904.10.00 
(Mexico) 


Polymers  of  vinyl  chloride  or  of  other  halogeneted 
olefins,  in  primary  forms: 

Polyvinyl  chloride,  not  mixed  with  any  other 

substances 


Govemaent  of  Mexico; 
Industries  Resistol,  S.A. 

Mexico; 
Poliestireno  Y  Derivedos,  S.A.  de 

C.V., 

Mexico; 
Policies,  S.A.  de  C.V.. 

Mexico 


Government  of  Mexico; 
Grupo  Primex,  S.A.  de  C.V., 
Mexico 


89-55 


89-56 


89-57 


4818.10.00 
(Mexico) 


4818.20.00 
(Mexico) 

4818.30.00 
(Mexico) 


Toilet  peper,  handkerchiefs,  cleansing  tissues, 
towels,  tablecloths,  table  napkins,  diapers,  tempons, 
bed  sheets  and  similar  household,  sanitary  or 
hospital  articles,  articles  of  apparel  end  clothing 
accessories,  of  peper  pulp,  paper,  cellulose  wadding 
or  webs  of  cellulose  fibers: 
Toilet  peper 


Handkerchiefs,  cleansing  or  facial  tissues 
and  towels 

Tablecloths  and  table  nepkins 


Government  of  Mexico; 

Cie.  Industriel  San  Cristobal, 

S.A., 

Mexico; 
Kieberly-Clerk  Corporation, 

Irving,  TX; 
Kiiterly-Clark  de  Mexico,  S.A.  de 

C.V., 

Mexico; 
Productos  San  Cristobal,  S.A.  de 

C.V., 

Mexico; 
Scott  Paper  Compeny, 

Philadelphie.  PA 

do. 
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Case 

No. 


NTS 
Subheading  1/ 


Article 


Petitioner! 


89-58 


[The  bracketed  language  in  thit  IHt  hat  been  included 
only  to  clarify  the  acope  of  the  nufcered  aubheadinga 
which  are  bring  conaidcred,  and  auch  language  Is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.]  i 

Petitions  for  yaiver  of  eaiipetitive  need  limit  for  a  aroduct  an  the  list  of  eligible  products  for_tbe 
Ceneraliied  System  of  Preferences,  (con.) 

Cloth  (including  endless  bands),  grill,  netting  and 
fencing,  of  iron  or  steel  wire;  expanded  metal  of 
iron  or  steel: 

Woven  products: 

[Of  stainless  steel] 
Other 


7314.19.00 
(Mexico) 


Coverrment  of  Mexico; 
DEACERO,  S.A.  de  C.V.. 
Mexico 


89-59 


89-60 


8421.23.00 
(Mexico) 


8421.31.00 
(Mexico) 


89-61 


89-62 


8471.20.00 
(Mexico) 


8471.91.00 
(Mexico) 


89-63 


8471.99.30 
(Malaysia) 


Centrifuges,  including  centrifugal  dryers;  filtering 
or  purifying  machinery  and  apparatus,  for  liquids  or 
gases;  parts  thereof: 

Filtering  or  purifying  machinery  and 
apparatus  for  liquids: 

Oil  or  fuel  filters  for  internal 
combustion  engines    | 

Filtering  or  purifying  machinery  and 
apparatus  for  gases: 

Intalce  air  filters  for  Internal 

combustion  engines 

Automatic  data  processing  machines  and  units 
thereof;  magnetic  or  optical  readers,  machines 
for  transcribing  data  onto  data  media  in  coded 
form  and  machines  for  processing  $uch  data,  not 
elsewhere  specified  or  included: 

[Analog  or  hybrid  automatic  data  processing 
machines]  1 

Digital  automatic  data  processing  machines, 
containing  in  the  same  housing  at  least  a 
central  processing  unit  and  an  input  and 
output  unit,  whether  or  not  coefcined 

Other: 

Digital  processing  uiitt,  whether  or  not 
entered  with  the  rest  of  a  system,  which  u 
contain  in  the  same  housing  one  or  two  of  the 
following  types  of  uniu:  storage  units, 
input  units,  output  wits 

[Articles  provided  for  fn  subheadings 
8471.92.10  thru  8471 .93.60] 


Other: 

Power  st^lies 


Government  of  Mexico; 
Gonher, 
Mexico 


Government  of  Mexicd; 
IBM  de  Mexico.  S.A 
Mexico 


do. 
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Case 
No. 


NTS 

Subheading  y 


Article 


Petitioner 


[The  braclcetad  language  in  this  list  has  been  included 
only  to  clarify  the  acope  of  the  nMterad  subheadings 
which  are  being  conaiderad.  and  auch  language  is  not 
itself  intended  to  describe  articles  which  are  wider 
consideration.] 

Petitiona  for  waiver  of  coacetitive  need  limit  for  a  product  on  the  list  of  eliaible  products  for  the 

Generalized  System  of  Preferences,  (con.) 


D. 


89-64 


8504.40.00 
(Malaysia) 


89-65 


8505.19.00 
(Mexico) 


89-66 


8511.30.00 
(Mexico) 


89-67 


8523.20.00 
(Mexico) 


89-68 


8525.20.30 
(Malaysia) 


Electrical  transformers,  static  converters 
(for  example,  rectifiers)  and  inductors;  parts  thereof: 
Static  converters 


Electromagnets;  permanent  magnets  and  articles  intended 
to  become  permanent  magnets  after  magnetization; 
electromagnetic  or  permanent  magnet  chucks,  clamps  and 
similar  holding  devices;  electromagnetic  couplings, 
clutches  and  brakes;  electromagnetic  lifting  heads; 
parts  thereof: 

Permanent  magnets  and  articles  intended  to 
become  permanent  magnets  after  magnetization: 
[Of  metal] 
Other 


Electrical  ignition  or  starting  equipment  of  a  kind 
used  for  spark- ignition  or  compression- ignition 
internal  combustion  engines  (for  example,  ignition 
magnetos,  magneto-dynamos,  ignition  coils,  spark  plugs 
and  glow  plugs,  starter  motors);  generators  (for 
example,  dynamos,  alternators)  and  cut-outs  of  a  kind 
used  in  conjmction  with  such  engines;  parts  thereof: 
Distributors;  ignition  coils 


Prepared  u>recorded  media  for  sowid  recording  or 
similar  recording  of  other  phenomena,  other  than 
products  of  chapter  37: 
Magnetic  discs 


Transmission  apparatus  for  radiotelephony. 
radiotelegraphy.  radiobroadcasting  or  television, 
whether  or  not  incorporating  reception  apparatus  or 
sound  recording  or  reproducing  apparatus;  television 
cameras: 

Transmission  apparatus  incorporating  reception 
apparatus: 

Transceivers: 

[Articles  provided  for  in  subheadings 
8525.20.05  thru  8525.20.20] 

Other 


Astec  U.S.A.  (HK)  Ltd. 
Santa  Clara,  CA 


General  Motors  Corporation, 
Rochester.  NY 


Government  of  Mexico; 
Sobinadores  Unidos,  S.A. 
Mexico 


Government  of  Mexico; 
Aurex,  S.A.  de  C.V., 
Mexico 


de  C.V., 


Motorola  Inc.. 
Schauiburg,  IL 


y    Harmonized  Tariff  Schedule  of  the  United  States. 


32906 


Federal  Ra^bter  /  Vol.  54.  No.  153  /  Thursday.  Aiigust  10. 1989  /  Notices 


Annex 
•15- 


CMe 
No. 


89-69 


89-76 


NTS 
Subheading  1/ 


Petitioner 


tThe  bracketed  language  fn  this  list  has  been  included 
only  to  clarify  the  scope  of  the  nuitered  subheadings 
Mhich  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.]  J 

0.  Petitions  for  waiver  of  caipetitive  need  limit  for  ^  product  on  the  list  of  elioible  products  for,  the 


Generalized  Svstew  of  Preferences,  (con.) 


8605.00.00 
(Ncxico) 


89-70 

8606.10.00 

(Mexico) 

89-71 

8606.20.00 

(Mexico) 

89-72 

8606.30.00 

(Mexico) 

89-73 

8606.91.00 

(Ptexico) 

89-74 

8606.92.00 

(Mexico) 

89-75 

8606.99.00 

(Mexico) 

9503.70.80 
(Mexico) 


Railway  or  tramway  passenger  coaches,  not 
self-propelled;  Luggage  vans,  post  office  coaches  and 
other  special  purpose  railway  or  tranway  coaches,  not 
self-propelled  (excluding  those  af  heading  8604) 

Railway  or  tramway  freight  cars,  not  self-propelled: 
Tank  cars  and  the  like 


Insulated  or  refrigerated  cars,  other  than  those 
Of  subheading  8606.10 

Self-discharging  cars,  other  than  those 
Of  subheading  8606.10  or  8606.20 

Other: 

Covered  and  closed 


Open,  with  non- removable  sides  of  a  height 
exceeding  60  cm 

Other 


Other  toys;  reduced-size  ("scale")  models  and 
•imilar  recreational  models,  working  or  not; 
puzzles  of  all  kinds;  parts  and  accessories  thereof: 

[Articles  provided  for  in  subheadings  9503.10.00 

thru  9503.60.00]        1 

Other  toys,  put  up  in  sets  or  outfits, 

and  parts  and  accessories  thereof: 

[Toy  tea  sets  of  ceramic  ware  made  to  the 
approximate  scale  of  1  to  10  or  larger] 

Other: 

[Toy  alphabet  blocks] 
Other 


[Other  toys  and  models,  incorporating  a  motor, 
and  parts  and  accessories  thereof] 


Covernnent  of  Mexico; 
Constructors  Nacionel  de  Carros 

de  Ferroearril, 

Mexico 


do. 
do. 


do. 


do. 


do. 


do. 


Mattel  Inc., 
Hawthorne,  CA; 

Tonka  Corporation, 
Minnetonka,  MN 
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89-77 


89-78 


[The  bracketed  language  in  this  list' has  been  included 
only  to  clarify  the  scope  of  the  nunbered  subheadings 
which  are  being  considered,  and  such  language  is  not 
itself  intended  to  describe  articles  which  are  under 
consideration.] 

Petitions  for  waiver  of  coroetitive  need  limit  for  a  product  on  the  list  of  elioible  products  for  the 
Generalized  System  of  Preferences.  (con.>  

Other  toys;  reduced- size  ("scale")  models  and 
similar  recreational  models,  working  or  not; 
puzzles  of  all  kinds;  parts  and  accessories 
thereof  (con.): 
Other: 

[Kites] 

Other: 

9503.90.50  Inflatable  toy  balls,  balloons  and 

(Mexico)  punchballs 


9503.90.60 
(Mexico) 


Other  toys  (except  models),  not  having 
a  spring  mechanism 


Government  of  Mexico; 
Latex  Occidental,  S.A.  de  C.V. 
Mexico 

Mattel  Inc., 

Hawthorne,  CA; 
Tonka  Corporation, 

Minnetonka,  MN 


Petition  pursuant  to  section  SOUldi   of  the  Trade  Act  of  1974  to  determine  an  eligible  article  as  not  like  or 
directly  competitive  with  anv  article  produced  in  the  United  States  on  January  3.  1985.  in  order  to  avoid 
loss  of  GSP  duty-free  treatment  under  the  provisions  of  section  504(c)(1)tB)  of  the  Trade  Act  of  1974. 

Other  fixed  vegetable  fats  and  oils  (including  Jojoba 
oil)  and  their  fractions,  whether  or  not  refined,  but 
not  chemically  modified: 

Castor  oil  and  its  fractions: 
Crude  oil 


89-79    1515.30. 00(pt.) 


89-80    9405.91 .20(pt.) 


Lamps  and  lighting  fittings  including  searchlights  and 
spotlights  and  parts  thereof,  not  elsewhere  specified 
or  included;  illuminated  signs,  illifninated  nameplates 
and  the  like,  having  a  permanently  fixed  light  source, 
and  parts  thereof  not  elsewhere  specified  or  included: 

[Articles  provided  for  in  subheadings  9405.10.40 

thru  9405.60.60] 

Parts: 

Of  glass: 

Globes  and  shades: 
Of  lead  crystal 


Alnor  Oil  Company,  Inc., 
Valley  Stream,  NY; 

Caschem,  Inc., 
Bayonne,  NJ; 

Union  Camp  Corporation, 
Wayne,  NJ 


Crisa  Corporation, 

Laredo,  TX; 
Philip  Goldin  Associates,  Inc. 

Baldwin,  NY; 
Vitrocrisa  Kristal,  S.A., 

Mexico 


1/    Harmonized  Tariff  Schedule  of  the  United  States. 
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DEPARTMENT  OF  TRANSPORTATION 
AppMcitlone  for  Certlllcetee  of  Public 


Foreign  Air  Carrier  Permits  FHed  Under 
Subpert  Q  During  the  Week  Ended 
Auguet4,1989 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 

Department  of  Transportation's 

Procedural  Regulations  (See  14  CFR 
302.1701  et  aeq.].  The  due  date  for 
answers,  conforming  apphcations,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
appUcation  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases  a 
final  order  without  furtiier  proceedings. 
Docket  No.:  Wt35 
Date  filed:  August  4, 1989 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  1, 1989 
Description:  Application  of  Delta  Air 
Lines,  Inc.  piusuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applied  for  a  new  or 
amended  certificate  of  pubUc 
convenience  and  necessity  to  permit 
Delta  to  provide  nonstop  air 
transportation  between  the  United 
States  and  New  Zealand. 
Docket  No.:  20893 
Date  filed:  ]}iiydl,19&9 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  28, 1989 
Description:  Application  of 
Transporturile  Aeriene  Romane 
(TAROM]  pursuant  to  section  402  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  an  emergency 
renewal  of  its  foreign  air  carrier 
permit,  pursuant  to  Order  85-2-72. 
Docket  No.:  ^aw 
Date  filed:  August  3, 1989 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
S<x)pe:  August  31, 1989 
Description:  Supplement  to  the 
Application  of  Haiti  Trans  Air,  S.A., 
pursuant  to  section  402  of  the  Act  and 
Subpart  Q  of  the  Regulations  request 
the  issuance  of  the  additional  Miami- 
Santo  Domingo  authority  requested. 
PbymsT.Kaylar, 

Chief,  Documentary  Services  Division. 
(FR  Doc.  8B-18711  Filed  8-9-89;  8:45  am] 


Office  Of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements;  Sutimlttals  to  0MB  on 
August  4, 1989 

AOENCV:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action;  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  on  August  4, 1989,  to  the 
Office  of  Managemant  and  Budget 
(OMB)  for  its  approval  in  accordance 
with  the  requirements  of  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  Chapter 
35). 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Chandler,  Annette  Wilson,  or 
Cordelia  Shepherd,  Information 
Requirements  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventii  Sti«et,  SW„  Washington,  DC 
20590,  telephone,  (202)  366-4735,  or  Gary 
Waxman  or  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Btolding,  Room  3228, 
Washington,  DC  20503,  (202)  395-7340. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  3507  of  Tltie  44  of  the  United 
States  Code,  as  adapted  by  the 
Paperwork  Reduction  Act  of  1980, 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
initial,  approval,  or  for  renewal  under 
that  Act.  OMB  reviews  and  approves 
agency  submittals  in  accordance  with 
criteria  set  forth  in  that  Act.  In  carrying 
out  its  responsibilities,  OMB  also 
considers  public  cocunents  on  the 
proposed  forms,  reporting  and 
recordkeeping  reqtdrements.  OMB 
approval  of  an  information  collection 
requirements.  OMB  approval  of  an 
information  collection  requirement  must 
be  renewed  at  least  once  every  three 
years. 

InformatioD  Availability  and  Comments 

Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  the  DOT  officials 
Usted  in  the  "For  Further  Information 
Contact"  paragraph  set  forth  above. 
Comments  on  the  requests  should  be 
forwarded,  as  quickly  as  possible, 
directiy  to  the  OMB  officials  Usted  in  the 
"For  Further  Information  Contact" 
paragraph  set  forth  above.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 


days  from  the  date  of  publication  are 
needed  to  prepare  then%  please  notify 
the  OMB  officials  of  your  intent 
immediately. 

Items  Submitted  for  Review  by  OMB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
August  4, 1989. 

DOT  No:  3246 

OAfflAto;  2127-0052 

Administration:  National  Highway 
Traffic  Safety  Adminisfration 

Title:  Brake  Hose  Manufacturing 
Identification  Standard  106 

Need  for  Information:  To  be  able  to 
trace  the  manufacturer  in  case  a  defect 
is  found  in  the  hose. 

Proposed  Use  of  Information:  The 
purpose  of  this  requirement  is  to  ensure 
traceabilify  should  a  noncompUance  or 
safety  related  defect  be  discovered. 

Frequency:  On  occadon 

Burden  Estimate:  30  hours 

Respondents:  Manufacturers 

Form(s):  None 

Average  Burden  Hovrs  Per 
Respondent  30  minutes 

DOT  No:  3247 

OMB  A^a- 2130-0511 

Administration:  Federal  Railroad 
Administration 

Title:  Designation  of  Qualified 
Persons 

Need  for  Information:  To  verify  that 
all  freight  car  inspections  are  conducted 
by  quaUfied  persons  thus  preventing 
unsafe  movement  of  defective 
equipment 

Proposed  Use  of  Information:  To 
prevent  the  unsafe  movement  of 
defective  equipment  authorized  by 
personnel  unqualified  to  make  such  ■ 
determinations. 

Frequency:  On  occasion 

Burden  Estimate:  SO  hours 

Respondents:  400  Railroads 

Form(s):  None 

Average  Burden  Hours  Per 
Respondent  2  minutes 

DOTNo:Z2AA 

OMB  No:  2120-(Xm 

Administration:  Federal  Aviation 
Administration 

Title:  Aviation  Maintenance 
Tedmician  School— FAR  147 

Need  for  Information:  The  collection 
of  information  is  necessary  to  ensure 
tiiat  Aviation  Maintenance  Technician 
schools  meet  the  minimum  requirements 
for  procedures  and  cuxriculum  set  forth 
bytiieFAAinFARl47. 

Proposed  Use  of  Information:  The 
information  is  used  to  certify  aviation 
maintenance  technician  schools  and 
maintain  a  stuidardized  level  of 
proficiency  in  those  sdnools. 
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Frequency:  On  occasion 

Burden  Estimate:  61515  hours 
annually 

Respondents:  Aviation  Maintenance 
Technician  school  operators  and 
owners. 

Form(s):  FAA  Form-8310-6 

Average  Burden  Hours  Per 
Respondent  40  hours 

Z?Or/Vb;3249 

OMB  No:  2127-0042 

Administration:  National  Highway 
Traffic  Safety  Administration 

Title:  49  CFR  Part  576,  Record 
Retention 

Need  for  Information:  To  insure 
records  are  kept  by  manufacturers  for 
proper  investigation  of  possible  defects 
related  to  motor  vehicle  safety. 

Proposed  Use  of  Information:  This 
regulation  requires  manufact\u«rs  to 
retain  one  copy  of  complaints,  reports, 
and  other  records  of  malfunctions  that 
may  be  related  to  motor  vehicle  safety. 
These  records  may  be  used  to 
investigate  possible  defects  and 
noncompUance. 

Frequency:  Recordkeeping 

Total  Estimated  Burden:  40,000  hours 

Respondents:  1.000  manufacturers 

Form(s):  None 

Average  Burden  Hours  Per 
Respondent  39  Vi  minutes 

DOT  No:  3250 

OMB  No:  213(^-0527 

Administration:  Federal  Railroad 
Administration 

Title:  New  Locomotive  Certification 
(Noise  CompUance  Regulations) 

Need  for  Information:  To  obviate  the 
need  for  additional  noise  testing  by  the 
railroads  when  purchasing  new 
locomotives. 

Proposed  Use  of  Information:  To 
ensure  compUance  with  the 
Environmental  Protection  Agency  noise 
standards  for  new  locomotives  and  cars. 

Frequency:  Recordkeeping 

Burden  Estimate:  190  hours 

Respondents:  2  Manufacturers 

Form(s):  None 

Average  Burden  Hours  Per 
Respondent  30  minutes 

DOT  No:  3251 

OMB  No:  2120-0517 

Administration:  Federal  Aviation 
Administration 

Title:  FAR  Part  150— Airport  Noise 
CompatibiUty  Planning 

Need  for  Information:  The  FAA  needs 
the  information  to  determine  which 
airport  operators  are  eligible  for  an  8% 
set  aside  of  discretionary  grant  funds 
under  the  FAA  Airport  Improvement 
Program. 

Proposed  Use  of  Information:  The 
FAA  will  use  the  voluntarily  submitted 


information  in  conducting  its  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
required  reviews  of  the  submissions. 

Frequency:  On  occasion 

Burden  Estimate:  78,300  hours 
annuaUy 

Respondents:  Airport  operators 

Form(s):  None 

Average  Burden  Hours  Per 
Respondent  9.000  hours  annuaUy  for  a 
medium  to  large  hub  airport  4.500  hours 
for  a  large  heUport  and  1,800  hours 
annuaUy  for  a  smaU  hub  airport. 

DOT  No:  3252 

OMB  A/b;  2120-0508 

Administration:  Federal  Aviation 
Administration 

Title:  Fuel  Venting  and  Exhaust 
Emission  Requirements  for  Turbine 
Powered  Airplanes 

Need  for  Information:  This  is  a 
labeling  requirement  to  permit  rapid 
determination  by  FAA  inspectors, 
owners,  and  operators  as  to  whether  an 
engine  can  legaUy  be  installed  and 
operated  on  an  aircraft  in  the  USA 

Proposed  Use  of  Information:  This  is  a 
labeUng  requirement  to  put  the  date  of 
manufacture  and  compUance  with  U.S. 
EPA  poUution  requirements  on  the 
identification  plate.  The  information  on 
the  label  is  intended  to  minimize  the 
effort  required  to  determine  whether  a 
turbojet  engine  may  legaUy  be  instaUed 
and  operated  on  an  aircraft  in  the 
United  States. 

Frequency:  On  occasion 

Burden  Estimate:  100  hours 

Respondents:  Aircraft  engine 
manufacturers 

Form(s):  None 

Average  Burden  Hours  Per 
Respondent  5  minutes 

DOT  No:  3253 

OMB  M>;  2115-0043 

Administration:  U.S.  Coast  Guard 

Title:  Plan  Approval  and  Records  for 
Load  Lines 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  the  information  so 
that  there  are  procedures  for  vessel 
owners,  to  determine  vessel  compUance 
with  design  requirements  and  vessel 
compUance  with  load  line  regulations. 

Need  for  Information:  Owners  of 
merchant  vessels  over  150  gross  tons  or 
79  feet  long  engaged  in  commerce  on 
international  or  coastwise  voyages  by 
sea  and  required  by  law  to  obtain  a  load 
line  certificate.  This  procedure  enstu^s 
that  no  such  vessel  is  loaded  deeper 
than  the  line  of  safety. 

Frequency:  On  occasion 

Burden  Estimate:  11560 

Respondents:  Waterway  users 

Form(s):  LL  9-A  LL 10-A  LL 14-A  LL 
18-E,LL40-ALL101-A 


Average  Burden  Hours  Per  Response: 
10  hours  and  15  minutes  reporting:  8 
minutes  recordkeeping 

DOT  No:  3254 

OMB  M7;  2115-0078 

Administration:  U.S.  Coast  Guard 

Title:  Security  Zones.  Regulated 
Navigation  Areas  and  Safety  Zones 

Need  for  Information.Tid»  information 
coUection  requirement  is  needed  to 
establish  a  limited  access  zone  for  the 
purpose  of  safeguarding  ports,  harbors, 
territories  or  waters  of  the  U.S.  from  a 
threat  or  potential  threat  to  national 
security. 

Proposed  Use  of  Information:  The 
Coast  Guard  uses  the  information  to 
control  vessel  traffic  is  such  areas  by 
prohibiting  marine  traffic,  requiring 
reduced  speed,  controlling  spectators,  or 
other  restrictions. 

Frequency:  On  occasion 

Burden  Estimate:  645 

Respondents:  Waterway  users 

Form(s):  None 

Average  Burden  Hours  Per  Response: 
1  hour  and  15  minutes 

DOT  No:  3255 

OMB  A/b..- 2133-0025 

Administration:  Maritime 
Administration 

Title:  Position  Reporting  System  For 
Vessels 

Need  for  Information:  To  document 
changes  in  ship  location 

Proposed  Use  of  Information:  Search 
and  rescue,  defense  contingency 
planning 

Frequency:  Other  (every  48  hours) 

Burden  Estimate:  78.767  hours 

Respondents:  Ship  Operators 

Form(s):  CG-4796A 

A  verage  Burden  Hours  Per 
Respondent  10  minutes 

DOT  No:  3256 

OMAA^a- 2132-0544 

Administration:  Urban  Mass 
Transportation  Administration 

Title:  Buy  American  Requirements 

Need  For  Information:  UMTA 
regulations  require  aU  bidders  to  certify 
compUance  with  the  general 
requirements  or  the  special 
requirements  for  roUing  stock. 

Proposed  Use  of  Information:  To 
ensure  that  products  that  are  being 
purchased  by  UMTA  grantees  or 
contractors  comply  with  requirement 
that  with  exceptions.  aU  steel  and 
manufactured  products  must  be  of  U.S. 
origin. 

Frequency:  On  occasion 

Burden  Estimate:  7,500  hours 

Respondents:  10.000 

Form(s):  Certificate 

A  verage  Burden  Hours  Per  Response: 
15  minutes 
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DOT  No:  32S7 

OM9Mdi:2115-«M2 

Adminiatratiom  \}&.  Coact  Guaid 

Title:  Certificate  of  Ditchaige  to 
Merchant  Seamen 

Need  For  Information:  Thie 
infoivHrtioD  coDoctfoB  re^sfrenent  is 
neededk  topmride  mefefaaaft  seaoHm 
with  a  docuBtBt  of  evidenee  of  aeft 
•ante  todetamfiM  eKgitiiBty  for 
varioaa  benafilB. 

fiopoeett  Ui9  cftafarmotisK  ne 
SaaiMB  and  Caaat  CmtA  aaa  A» 
infoiMBtioB  to  eatabMrik  aea  aervfee  time 
and  qaakficattaM  for  iaawfag  or^^af 
documents  or  upgrading  exii^ing 
documanta^'ll  ia  wiB»  vmd  to  de  wky 
marUbift  aes  aatvic*  ttatfatica. 

FtmpmacyiOai 


FoTm(a):  CG-718A 

A  verage  Burden  Hoan  Fu  tteaptmee: 
3  minutes 

DOTNb:32SB 

OMB  No:  2115-OS2D 

A(Snini8trationr\J.S,  Coast  Gyard 

Title:  Plan  Approval  ntd  Records  for 
Existing  Tank  Vessels  of  20,000  to  40^000 
Deadweight  Tons  PWT)  Cazrying  Oil  in 
Bulk 

Need  For  Information:  Thta 
infonnatieB  coUactioft  legpiiaeinant  ia 
needed  to  ensure  that  vessels  have  oa 
boacd.  a]^pF0ved  plana  aad  recnrda  for 
safe  operation. 

Ftopoeed  Use  oflafoanatiott:  The 
Coast  Cuacd  uac»  the  iafaraMtioB  to 
certify  that  vessels  comply  with  th« 
standards.  Also*  operatiiif  poaonnel  use 
the  informatiflD  far  sala  aad  proper 
operation  of  the  vessel  and  aqa^tmeat. 

Frequency:  On  occaafan 

Burden  Eatimata:  M.75 

Reapondenta:  ULS.  and  Foreign  tank 
vessel  owners,  builders  and  apavators 

Fonn(aJ: 

Average  Burden  Hears  Per 
ReapondenL  IB  minutes  fiot  reporting 
tnd  32  V^  mimitea 

DOT  No:  3BSe 

OMVAft?.-^  2137-0542 

Adminiatratea:  Reaaarck  and  Special 
Programs  AdmkiiatoattaB 

Title:  Qyafeaic  Liqaida  RaqiBEeBflnts 

Need  For  t^btmolunK  To-  aaaw*  Ike 
compliaaea  ol  apedal  rnqiiiiiiiaaiils 
needed  foi  ayatanica  dbe  tv  tmk 
extrem*  fkauflMfaAily  and  Ugb 
compreaakin  ralio,.  one  to  ate  hundiadl 
and  low  teBpasatuteai  about  minv  400 
degrees  P.,  needed  to  maintain 
cryogenics  in  thebqaid  alale. 

Propoaed  Ibe  of  Infotmadeac  To 
ascertain  that  driven  o£  caf^o  tank* 
transporting  flammable  ery^enics  have 
received  traiokig  pertaining  ta  the 
proper  handling  of  cargo  tanks. 


properties  and  hazaida  of  material  in  the 
cargo  tank  and  emeqseiiqr  ptocadnres; 
and  d«t  tanks  a-e  properiy  loaded  and 
have  not  been  malfmctioniqg. 

Frequency:  Each  thp 

Burden  Eatimate:  1520  hours  annually 

Reapoadeata:  Caiziers  of  cryogenic 
materials 

Form(a):  None 

Average  Bwrdett  Heura  Per  Reapoase: 
ft  hours  and  4ft  minutea 

DOTNo(32M 

OMBNoizar-wtn. 

Adminiatration:  Research  and  Special 
Programs  AdministratioH 

Title:  Role  MaUng  and  Exemption 
Requirements 

Need  For  btformaHon:  To  allow  tfie 
regulated  public  a  means  to  propose 
new  or  amended  safety  staadardli  or  to 
deviate  from  die  haxardous  maleriab 
regukiioas  to  try  out  new  mediods  (rf 
transportation,  packaging,  etc.,  on  a  Xnei 
basis. 

Proposed  Use  of  Itformation:  To 
ensure  that  aQ  condltioBS  of  i« 
exanptibn  are  adhered  to,  ensuring  the 
sale  tnmsportation  of  the  hazardous 
materials  authorized  under  its  terms. 

Freqaaicy:  On  occasion 

Biaikn  Estimate:  4319  hoars  aramaUy 

Respoadeats:  Shippers,  carriers  and 
maanfactarers  of  containers  far 
haaarduus  amteriala 

FormfsJ:  tiaae 

Average  Burden  Houra  Per  Response: 
45  minutes 

Issued  in  Washington.  DC,  on  August  4, 
1989. 


Robert  I.  Woods, 

Director  of  Infonnatiot  Resource 

Management 

[FR  Doc.  69-18709  Filed  »-0-89;  a>45  am] 

aaxan  cooc  4«io-«i4i 

[Docket  Na  43343;  Notice  18-7] 

Electronic  Tariff  System;  Advisory 
Comnrittw  MsediiQ 

AOENCV:  Office  ef  tile  Secretary,  DOT. 
action:  Notice  of  Advisory  Committee 
meeting. 

SUMiMllv:  The  Department  announces 
the  third  BieetiBg  of  the  Electranic  Tariff 
Filing  Sj^atent  Adviaory  Coamittee  to  be 
held  en  Septea^wr  7, 1000.  ia 
Washington,  DC  The  agenda  inclodes  a 
suamary  of  tl»  dewlepnents  far  the 
interim  Electronic  Tarffi  Filing  System 
and  a  detailed  demanstnticMt  of  the 
system  interface  wiih  die  first  tadS  filer 
granted  permissiaa.  ea  an  ajq^erimeDtBl 
basis,  to  fileelectnnieally. 
date:  Tlie  Advisory  Coaunittae  meetii^ 
will  commence  on  September  7, 1909,  at 


9:00  a.m.  and,  if  necessary,  continae 
through  September  8,  lOBf. 

ADDRESS:  The  Advisory  Committee 
meeting  witt  be  held  in  Room  0202  at  400 
7th  Street.  SW.,  Washington.  DC. 
Comments  slundd  be  sent  to  the  Docket 
Clerk,  C-55,  Docket  43343,  Department 
of  Transportation,  Room  4107, 400  7th 
Street,  SW.,  Washington,  DC205ga 
Comments  will  be  availoMe  for  review 
by  the  public  at  thi»  adtbess  from  9:09 
a.m.  thraogb  SiSpjn.,  Monday  ttnwgh 
Friday.  Persona  wiahing 
acknowledgment  of  thck  eonsBents . 
should  include  a  stamped,  self- 
addresaed  postcard  wiA  their 
commaats.  The  docket  clerk  wil  stanp^ 
the  card  wMi  the  fime  and  dale,  and 
return  it  todK  commenter. 

FOR  niHIHBR'  MTONMATIOn  CONTACTS 

Committee  Executive  Director,  Douglas 
V.  Leister,  Office  of  bitamational 
Aviation,  P-40;  400  7tfa  Street  SW., 
Washington,  DC  20590,  telephone:  (202} 
366-2422. 

SUPPLEMENTARY  INFORMATION:  The 

Advisory  Committee  was  established  in 
November  of  1986  (51  FR  42327}  to 
advise  the  Department  on  the  study,: 
development,  and  operation  of  an 
automated  taiiS  filiag  ^stem.  The 
Committee  includes  representatives  of 
airlines,  airline  associations,  tariff 
agents,  consumer  groups,  and  the 
information  industry.  The  Committee 
held  its  first  meeting  on  Mardt  M-25, 
and  the  second  on  June  30, 1907. 

The  meeting  will  be  open  to  pubEc 
observatioiL  A  period  will  be  set  aside 
for  oral  comments  or  questioos»  not  to 
exceed  10  minutes  for  each  individual, 
by  the  public.  Public  comments 
regardiiag  Committee  affairs  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Limited  seating  wjll  be 
available  for  the  pubfic  Cihcluding  media 
representatives}  on  a  first-come,,  fiiat- 
served  basis.  i 

Dated:  August  4, 188ft 
leftoy  N.  Shane,  I 

Assistant  Secretary  pat  Pcmcy  and 
International  Affaira. 
[FR  Doa  89-18710  FUed  8-9-88;  8:4&  an^ 
aaian  cooc  4S10-SS-M 


Formulation  of  a  Nationaf 
Transportation  Policy  i 


r.  Office  of  ^  Secretory  (06T). 
DOT. 

action:  Notice  of  additional  pul^ 
hearing. 

summary:  This  notice  announces  the 
intent  of  the  Department  of 
Transportedon  to  efieit  public  comment 
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with  respect  to  international 
transportation  systems  in  the 
formulation  of  a  comprehensive, 
integrated  National  Transportation 
Policy.  The  international  policy  cluster 
group  plans  to  conduct  an  additional 
public  hearing  to  solicit  information  and 
advice.  The  DOT  believes  public 
comment  is  essential  to  development  of 
a  viable  public  policy.  As  a 
consequence,  this  notice  describes  some 
key  issues  and  requests  a  dialogue  and 
input  on  issues,  positions,  problems,  and 
recommended  solutions  for  addressing 
the  challenges  facing  international 
transportation  in  the  1990's  and  beyond. 

In  order  to  stimulate  a  discussion  of 
such  concerns,  in  addition  to  the  public 
hearings  the  cluster  group  will  be 
holding  a  series  of  focus  groups  and  site 
visits.  Through  the  discussion  and 
comments  gathered  from  these  outreach 
efforts,  the  Department  seeks  to  broaden 
its  knowledge  for  a  national  multi-modal 
transportation  poUcy  addressing 
international  transportation.  The 
information  will  be  used  in  formulation 
of  a  National  Transportation  Policy 
which  will  set  forth  the  framework 
through  which  decisions  in 
transportation  infrastructure,  services, 
and  related  needs  can  be  systematically 
assessed  and  implemented  during  the 
next  decade  and  into  the  2l8t  Century. 
DATES:  Comments  must  be  received  on 
or  before  September  1, 1989  in  order  to 
be  fully  considered  in  the  development 
of  the  national  transportation  policy. 
Comments  can  be  sent  to  the  Cluster 
Chairperson  listed  in  ADDRESSES. 

The  additional  public  hearing  will  be 
held  on  August  29, 1989,  at  New  York 
City,  New  York.  While  not  excluding 
any  international  transportation  issues, 
this  hearing  will  focus  on  international 
maritime  issues. 

ADDRESSES:  Comments  relating  to 
international  transportation  issues 
should  be  addressed  to  the  International 
Cluster  Group  Chairman;  Mr.  Arnold 
Levine,  Director,  Office  of  International 
Transportation  and  Trade,  U.S. 
Department  of  Transportation,  Room 
10300, 400  Seventh  Street,  SW., 
Washington,  DC  20590  Ph:  (202)  366- 
4368. 

The  public  hearing  will  be  held  at  the 
following  location:  Room  4  and  5,  World 
Trade  Institute,  55th  floor  West  1  World 
Trade  Center,  New  York  City,  New 
York. 

Those  seeking  further  information  or 
wishing  to  participate  in  the  hearing 
should  contact:  Ms.  FlorizeUe  User, 
Special  Trade  Policy  Advisor,  P-22, 
Office  of  International  Transportation 
and  Trade,  U.S.  Department  of 
Transportation,  Room  10300, 400 


Seventh  Street  SW.,  Washington,  DC 
20590  (202)  366-9510. 

SUPPLEMENTARY  INFORMATION:  The 

development  of  an  integrated  National 
Transportation  Policy  should  involve  the 
widest  possible  dialogue  with  affected 
parties.  To  that  end.  public  hearings 
have  been  scheduled  at  which  views 
may  be  expressed  orally. 

With  regard  to  the  overall  purpose  of 
developing  an  integrated  National 
Transportation  Policy,  refer  to  OSTs 
notice  issued  on  June  28, 1989  (54  FR 
27970);  published  July  3, 1989.  For 
information  on  other  hearings  scheduled 
by  the  international  cluster  group,  see 
OSTs  notices  published  on  July  19, 1989 
(54  FR  30308]  and  July  2a  1989  (54  FR 
30496). 

Hearing  Procedures 

(a)  Attendance  is  open  to  the 
interested  public  but  limited  to  the  space 
and  time  available.  With  the  approval  of 
the  chairperson,  members  of  the  public 
may  present  oral  statements  at  the 
hearings. 

(b)  Any  persons  wishing  to  make  a 
presentation  will  be  asked  to  sign  in  and 
estimate  an  amount  of  time  needed  for 
their  statement.  Statements  should  be 
limited  to  fifteen  minutes. 

(c)  The  chairperson  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers,  llie 
hearing  may  be  adjourned  at  any  time  if 
all  persons  present  have  had  the 
opportimity  to  speak. 

(d)  Written  material  concerning  the 
topics  will  also  be  accepted  by  the 
chairperson  of  the  hearing.  Every  effort 
will  be  made  to  hear  every  request  for 
presentation  consistent  with  a 
reasonable  closing  time  for  the  hearing. 

(e)  The  hearing  will  not  be  formally 
recorded.  However,  informal  recordings 
will  be  made  of  presentations  to  ensure 
that  each  respondent's  comments  are 
accurately  noted. 

The  international  cluster  group  has 
identified  a  number  of  broad  issues  to 
be  addressed;  they  include: 

1.  Maximizing  transportation 
efficiency  for  passengers  and  shippers 
for  the  purpose  of  fostering  a  more 
competitive  economy;  facilitating 
international  transportation  of 
passengers  and  fi^ight 

— How  can  the  U.S.  Government 
encourage  U.S.  flag  and  other  carriers 
and  port  authorities  to  operate 
efficiently?  To  invest  in  modem 
equipment  and  facilities? 

— How  can  the  U.S.  Government 
encourage  its  trading  partners  to  adopt 
market  oriented  poUcies  that  emphasize 
the  development  and  facilitation  of 
efficient  transportation  infrastructure 


necessary  to  support  an  intetgrated 
intunational  system? 

— 4iow  vigorously  should  the  U.S. 
Government  protect  access  of  third-flag 
carriers  to  U.S.  trade? 

—How  can  the  U.S.  Government 
balance  the  sometimes  competing 
demands  of  carriers,  passengers,  and 
shippers  in  international  markets? 

2.  Achieving  an  equitable 
international  competitive  environment 
for  U.S.  transportation  companies; 
eliminating  unfair  and  discriminatory 
practices  &at  affect  U.S.  carriers; 

— ^How  best  can  the  U.S.  Government 
eliminate  those  foreign  policies  and 
practices  that  discriminate  against  or 
otherwise  inhibit  the  provision  of 
competitive  services  by  U.S.  carriers? 
Merits  of  multilateral  vs.  Bilateral  vs 
unilateral  approaches? 

— Under  what  circimistances  should 
the  U.S.  Government  apply  sanctions 
against  foreign  carriers  (i.e.  reduce 
efficiency  in  the  short  term  for  potential 
gains  in  efficiency  in  the  long  term)? 

— Again,  how  best  can  the  U.S. 
Goverment  balance  the  needs  of 
carriers,  passengers,  and  shippers? 

3.  Promoting  U.S.  transportation 
interests  to  achieve  national  security, 
transportation  safety  and  seciuity  and 
economic  objectives  through  such 
unilateral  measiu'es  as  direct  or  indirect 
financial  assistance,  buy/fly/ship 
American  policies,  and  sabotage 
restrictions; 

— What  are  the  broad  national  policy 
goals  that  warrent  government 
promotion  and  support  of  transportation 
services  and  equipment  manufacturing? 

— How  effective  are  current  methods 
of  promoting  and  supporting  the 
transportation  industry  in  helping  to 
achieve  those  broad  poUcy  goals? 

— What  alternative  methods  of 
promotion  and  support  might  be  more 
effective. 

— ^What  role,  if  any,  should  the 
Department  of  Transportation  play  in 
promoting  the  sale  of  U.S.  transportation 
equipment  and  services  {e.g.,  consulting 
and  engineering  services)? 

4.  Cooperating  internationally  to 
achieve  national  security,  transportation 
safety  and  security,  environmental,  and 
economic  objectives  through  adoption  of 
treaties  and  conventions,  participation 
in  international  organizations,  and  the 
development  of  joint  policy  approaches 
bilaterally  and  internationally: 

— ^What  key  international  treaties  and 
conventions  should  the  United  States 
adopt? 

— In  what  if  any,  areas  should  the 
United  States  consider  proposing  new 
international  agreements? 
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— Ob  if^wt  intematiemil  bodies 
should  the  United  States  focus  its    - 
resouFces? 

What  additional  benefits  can  be 
derived  from  fuller  partidpatioB  in 
intemaCtona)  bodies  and  coofwraliw 
efforts. 

— Itedar  what  drciHOStaaces/in  what 
areas  would  it  be  inadvisaMa  for  the 
United  States  to  pursue  muhilataial 
sohitinia  to  international  tranaiMirtatioB 
issues? 

^iow  can  ttie  Department  ef 
TransportatiaD  cDcoorage  U.& 
engineering  and  equipment 
manuiacturers  to  strengthen  theif  efforts 
to  acquire  and  ose  advanced 
transportatioB  technology  from  abroad? 

5.  Views  are  also  soHcated  on  the 
issue  of  Great  Lakes  pilotage.  In 
December  1988,  the  Depetment  issued 
the  final  report  of  the  Great  Lakes 
Pilotage  Study;  the  report  ccmtained 
recommendations  for  changes  to  the 
system.  A  munber  of  parties  have 
requested  a  public  hearing  in  order  to 
make  their  views  known  on  these 
recommendations  and  on  the  future  of 
the  pilotage  system  itself. 

Issued  in  Washington,  DC,  on  August  4, 


FlodnMeLiNr, 

Special  Trade  Policy  Advisor,  International 

Clatter  Group. 

[FR  Doc.  8»-18798  Filed  8-8-89:  a-45  am] 

BILUNO  COOe  4tW-«>4l 


Coast  Guard 
[CGO  89-058] 

Meeting  of  the  Subcommittee  on  Coal 
Transportation,  Chemteaf 
Transportation  Advisory  Committee 

agency:  Coast  Guard.  DOT. 
ACnON:  Notice  of  meeting. 

summary:  The  Subcommittee  on  Coal 
Transportation  of  the  Chemical 
Transportation  Advisory  Committee 
[CT AC]  will  hold  a  meeting  on 
Thursday.  Seprtember  14. 1989  in  Room 
4436,  Department  of  Transportation, 
Nassif  Building,  400  Seventh  Street  SW.. 
Washington.  DC  The  Subcommittee  is 
considering  requirements  for  the  safe 
transportation  of  coat  in  ships  and 
barges.  The  meeting  is  scheduled  to  run 
from  9:30  a.m.  until  4:00  pja. 

The  meeting  will  be  devoted  to 
discussing  Draft  reports  on  Safe 
Procedures  for  Carrying  Coal  in  Vessels 
and  Recommended  Guidelines  for  Coal 
Loading  and  Transportation. 

Attendance  is  open  to  the  puUic. 
Members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 


wishing  to  present  oml  statements 
should  notify  the  Exacutive  Director  of 
CTAC  no  later  than  tm  day  before  the 
meeting.  Any  ncmb«r  of  the  public  may 
present  a  written  statement  to  the 
Subcommittee  at  any  time. 
FOR  FUHTHCIt  INRmiMTION  CONTACT: 
Mrs.  D.  Anderson  or  LCDR  R.  Fitch,  U.S. 
Coast  Guard  Headquarters  (G-MTH-l), 
2ie»  Second  Street.  SW..  Wariiington, 
DC  20593,  (202)  287-1217. 

Dated:  August  3,  ISSa, 
M.J.  Schiro, 

Captain,  US.  Coast  Cuord  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
En  vironmen  tal  Protection. 
[FR  Doc.  80-16667  Filed  8-9-^  8:45  am] 
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DEPARTMENT  OF  ITIE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


Date:  August  4, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  19  TO, 
Pub.  L.  96-511.  Copies  of  the 
8ubmission[s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2224, 1500  Pennsylvania 
Avenue  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0022. 

Form  Number  ATF  Form  532a20. 

Type  of  Review:  Bxtension. 

Title:  Application  to  Transport 
Interstate  or  to  Temporarily  Export 
Certain  National  Fiiearms  Act  (NFA) 
Firearms. 

Description:  When  approved  this  form 
satisfies  requirements  that  the  Secretary 
give  prior  approval  to  the  movement  of 
certain  NFA  firearms  in  interstate  or 
foreign  commerce. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Numbar  of  Respondents: 
700. 

Estimated  Burden  Hours  Per   • 
Response:  30  tninutts. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
350  hotn^. 

OMB  Number  15X2-0046. 


Fonn  Numberr  ATF  Form  27-G 
(5520.3). 
Type  of  Review:  Extension. 
Title:  Applicatkins— Volatile  Fruit- 
Flavor  Concentrate  Plants. 

Descr^tion:  Prasons  wbo  wish  to 
establish  premises  to  manofiacture 
Volatile  fruit-flavor  concentrates  are 
required  to  file  an  ai^lication  so 
requesting.  ATF  uses  tha  application 
information  to  identify  petsMW 
responsible  for  such  maaufacture,  since 
these  products  contain  ethyl  alcohol  and 
have  potential  for  use  as  alcoholic 
beverages  with  consequent  loss  of 
revenue.  The  application  constitutes 
registry  of  a  still,  a  statutory 
requirement. 

Respondents:  Businesses  or  other  fbr- 
profit. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Burden  Hours  Per 
Response:  3  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  30 
hours. 
OMB  Nubmer  1512-^85. 
Form  Number  ATF  REC  5900/1. 
Type  of  Review:  Extension. 
Title:  Proprietors  of  Claimants 
Exporting  Liquors. 

Description:  Distilled  spirits,  wine  and 
beer  may  be  exported  fema  bonded 
premises  without  payment  of  tax  or 
these  products  may  be  exported  in  a 
taxpaid  status  with  the  tax  claimed  back 
(drawback).  Record  is  needed  to  allow 
the  amounts  exported  te  be  verified  and 
to  maintain  accountabiHfy  over 
products.  Protects  the  reveiHie. 

Respondents:  Business  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  ofRecordkeepers: 
120. 

Estimated  Borden  Hours  Per 
Recordkeeper  60  hours. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Recordkeeping 
Burden:  7,200  hours. 

Clearance  Officer  Robert  Masarsky, 
(202)  566-7077.  Bureau  ef  Akcdiol. 
Tobacco  and  Firearms,  Room  7011. 1200 
Pennsylvania  Avenue  NW^  Washington, 
DC  20226. 

OMB  Reviewer  Milo  Simderhauf. 
(202)  395-688a  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Oiilding.  Washiagtoa.  DC  2QS03. 
LoisICHollBnd, 

Departmental  Reports  Maaagement  Officer. 
[FR  Doc.  89-18684  Filed  S-e-89;  8:45  sm] 
BnjJNQ  CODE  M10-2SHi 
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Public  Infonmrtion  Ceieclion 

Re^utremonts  Submitted  to  OMB  for 
Review 

Date:  August  4. 1989. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  dearanca  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informaticHi  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224. 1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  2022a 

Internal  Revenue  Service 

OMB  Number  1545-0087. 

Form  Number  IRS  Form  1040-ES. 
1040-ES(NR).  1040-ES  (Espanol). 

Type  of  Review:  Revisions. 

Title:  Estimated  Tax  for  Individuals  (3 
forms)  (1)  U.S.  Citizens  and  Residente. 
(2)  For  Nonresident  Aliens.  (3)  For  use  in 
Puerto  Rico  (In  Spanish). 

Description:  Form  1040-ES  is  used  by 
individuals  (including  self-employed)  to 
make  estimated  tax  payments  if  their 
estimated  tax  is  $500  or  more.  IRS  uses 
the  data  to  credit  taxpayers  accounts 
and  to  determine  if  the  estimated  tax 
has  been  properly  computed  and  timely 
paid. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
14,563,250. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping:  1  hour,  25  minutes. 
Learning  about  tiie  law  or  the  form:  20 

minutes. 
Preparing  the  form:  16  minutes. 
Copying,  assembling,  and  sending  the 

form  to  IRS:  10  minutes. 

Frequency  of  Response:  Quarterly 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  130,596,320  hours 

OMB  Number  1545-0975. 

Form  Number  IRS  Form  112Q-W. 

Type  of  Review:  Revision. 

Title:  Corporation  Estimated  Tax. 

Description:  Form  1120-W  is  used  by 
corporations  to  figure  estimated  income 
tax  liabihfy  and  the  amount  of  each 
installment  payment  Form  1120-W  is  a 
worksheet  only.  It  is  not  to  be  filed  with 
the  Internal  Revenue  Service. 

Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
900,000 


Estimated  Burden  Hoars  Per 
Response/Recordkeeping: 
Recordkeeping:  27  hours.  S2  minutes. 
Learning  about  the  law  or  the  form:  1 

hour,  40  minutes. 
Preparing  the  form:  5  hours,  SO  minutes. 

Frequency  of  Response:  Amiually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  8.573.218  hours. 

Clearance  Officer  Garrick  Sbeai  (202) 
53&-4297.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224.  . 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget.  Room  3001.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Loia  K.  Holland. 

Department  Reports  Management  Officer. 
[FR  Doc.  89-18685  FUed  8-8-89;  8:45  am] 
BOllNQ  COOC  M10-M-W 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  4. 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requi;«ment(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  198a 
Pub.  L  96-511.  Copies  of  the 
subnii8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0051. 

Form  Number  990-C. 

Tjpe  of  Review:  Revision. 

Title:  Fanners'  Cooperative 
Association  Income  Tax  Return. 

Description:  Form  990-C  is  used  by 
farmers'  cooperatives  to  report  the  tax 
imposed  by  section  1381.  IRS  uses  the 
information  to  determine  whether  the 
tax  is  being  properly  reported. 

Respondents:  Farms,  Businesses  or 
other  for-profit. 

Estimated  Number  of  Respondents: 
5,600. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping:  69  hours  7  minutes. 
Learning  about  the  law  or  the  form:  17 

hours  49  minutes. 
Preparing  the  form:  34  hours.  37  minutes. 
Copying,  assembling,  and  sending  the 

form  to  IRS:'  4  hours  17  minutes. 

Frequency  of  Response:  Annually. 


Estimated  Total  Recordkeeping/ 
Reporting  Burden:  804.384  hows. 

OMB  Number  1545-Olia 

Form  Number  1090-INV. 

Type  of  Review:  ExtensiotL 

Title:  Statement  for  Recipients  of 
Dividends  and  EMstributions. 

Description:  The  form  is  used  by  the 
Service  to  insure  that  dividends  are 
properiy  reported  as  required  by  Code 
section  6042  and  that  Uquidation 
distributions  are  correctly  reported  as 
required  by  Code  section  6043,  and  to 
determine  whether  payees  are  correctfy 
reporting  their  income. 

Respondents:  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
163,364. 

Estimated  Burden  Hours  Per 
Response:  13  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
19,678.949  hours. 

OMB  Number  1545-012a 

Form  Number  1120-L 

Type  of  Review:  Revision. 

Title:  U.S.  Life  Insurance  Company 
Income  Tax  Return. 

Description:  Life  insurance  companies 
are  required  to  file  an  annual  return  of 
income  and  compute  and  pay  the  tax 
due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
taxable  income  and  paid  the  correct  tax. 

Respondents:  Businesses  or  other  tot- 
profit 

Estimated  Number  of  Respondents: 
2,440. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping:  69  hours  50  minutes. 
Learning  about  the  law  or  the  form:  29 

hours  59  minutes. 
Preparing  the  form:  54  hours  47  minutes. 
Copying,  assembling,  and  sending  the 

form  to  IRS:  6  hours  26  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  392,962  hours. 

OMB  Number  1545-0715. 

Form  Number  10tl9-'B. 

Type  of  Review:  Extension. 

Title:  Statement  for  Recipients  of 
Proceeds  From  Broker  and  Barter 
Exchange  Transactions. 

Description:  Form  109&-B  is  used  by 
brokers  and  barter  exchanges  to  report 
proceeds  from  Transactions  to  the 
Internal  Revenue  Service. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
146,859. 
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Estimated  Burden  Hours  Per 
Response:  14  minutes. 

nvquency  of  Response:  Aimually. 

Estimated  Total  Reporting  Burden: 
10,100,536  Iiours. 

0MB  Number  1545-1027. 

Form  Number  1120-PC. 

Type  of  Review:  Revision. 

Title:  U.S.  Property  and  Casualty 
Insurance  Company  Income  Tax  Return. 

Description:  Property  and  casualty 
insurance  companies  are  required  to  file 
an  annual  return  of  income  and  pay  the 
tax  due.  The  data  is  used  to  insure  that 
companies  have  correctly  reported 
income  and  paid  the  correct  tax. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
7,500. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 
Recordkeeping:  104  hours  45  minutes. 
Learning  about  the  law  or  the  form:  42 

hours. 
Preparing  the  form:  76  hours  7  minutes. 
Copying,  assembling,  and  sending  the 

form  to  IRS:  9  hours  23  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Recordkeeping/ 
Reporting  Burden:  1,779,375  hours. 

OMB  Number  1545-1076. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Customer  Survey  on  IRS  Tax 
Publications. 

Description:  The  information  we  get 
will  help  us  identify  who  our  customers 
are  and  how  we  can  better  meet  their 
needs.  It  will  point  us  to  possible 
problem  areas  in  certain  publications. 
We  can  then  produce  a  more 


understandable  publication  that  will 
reduce  the  burden  on  taxpayers  and 
help  them  comply  with  the  tax  laws.  The 
random  sample  will  come  from 
taxpayers  requesting  the  targeted 
publication(8]. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,294. 

Estimated  Burden  Hours  Per 
Response:  6  minutes. 

frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
329  hours. 

Clearance  Officm^  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Offlce  of  Management 
and  Budget,  Room  8001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lob  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  89-18687  Filed  8-»-89;  8:45  am] 
BttlMQ  COOe  4t10-2S-« 


Public  Information  Collection 
Requlrementa  Submitted  to  OMB  for 
Review.  j 

Date:  August  4, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960. 
Pub.  L  96-511.  Copies  of  the 


submission(8)  may  be  obtained  by 
calling  the  Treasury  Bireau  Clearionce 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Deportment  of  the 
Treasury,  Room  2224, 11500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB  Number  1535-0005. 

Form  Number  PD  3253. 

Type  of  Review:  Revision. 

Title:  Exchange  Application  for  U.S. 
Savings  Bonds  of  Series  HH. 

Description:  This  fonn  is  used  by 
owners  of  bonds  of  Series  EE/E  or  notes 
to  request  exchange  for  series  HH 
Savings  Bonds. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Response:  40  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
39.960  hours. 

Clearance  Officer  Rita  DeNagy  (202) 
447-1640,  Bureau  of  the  Public  Debt, 
Room  137,  BEP  Annex,  300 13th  Street, 
SW.,  Washington,  DC  20239-0001. 

OMB  Reviewer  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  89-18686  Filed  8-9-89;  8:45  am] 
HLUNQ  CODE  MIO-M-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  putiKshed 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  FOR  INTERMATIONAL 
BROADCASTINO 

TIME  AND  date:  9:00  am  September  6, 
1989. 

place:  The  Forbes  Building,  60  Fifth 
Avenue,  New  York,  NY  10011. 

STATUS:  Closed,  pursuant  to  5  U.S.C. 
(b)(c)(l)  22  CFR  1302.4  (c)  and  (h)  of  the 
Board's  rules  [42  FR  9388,  March  12, 
1977]. 

MATTERS  TO  BE  CONSIDERED:  Matters 

concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Mark  G  Pomar,  Deputy 
Executive  Director,  Board  for 
International  Broadcasting,  Suite  400, 
1201  Connecticut  Avenue  NW., 
Washington,  DC  20036. 
Maik  G.  Pomailc 
Deputy  Executive  Director. 
[FR  Doc.  89-18855  FUed  8-6-89.  8:45  am] 
BIUJNO  CODE  SISS-OI-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

"FEDERAL  REQISTER"  CTfATION  OF 
PREVIOUS  ANNOUNCEMENT:  54  FR  32561, 
August  8, 1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10:00  a.m.,  Thursday, 
August  10, 1989. 

place:  Room  600, 1730  K  Street  NW., 
Washington,  DC. 

STATUS:  Part  open  and  part  closed. 

CHANQE  IN  THE  MEETING:  The  discussion 
of  all  items  listed  has  been  cancelled. 


1.  Secretary  of  Labor,  MSHA  v. 
Garden  Creek  Pocahontas  Co.,  Docket 
No.  VA  88-9,  etc. 

2.  Westwood  Energy  Properties, 
Docket  No.  PENN  88-42-R. 

3.  FMC  Wyoming  Corporation,  Docket 
No.  WEST  66-43-RM,  etc. 

It  was  determined  by  a  unanimous 
vote  of  Commissioners  that  this  meeting 
be  cancelled  and  no  earlier 
announcement  of  the  change  was 
possible. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653- 

5629/(202)  566-2673  for  TDD  Relay. 
jeanlLEUeii, 

Agenda  Clerk. 

[FR  Doc.  89-18811  Filed  8-6-89: 10:40  am] 

BMJJNQ  CODE  Srss-Ol-M 

FEDERAL  ELECTION  COMMISSION 

DATE  A  time:  Tuesday,  August  15, 1989, 
10:00  a.m. 

place:  999  E  Street  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

437g,  438(b),  and  Titie  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATC  A  TIME:  Thursday,  August  17, 1989, 

10:00  a.m. 

place:  999  E  Street  NW.,  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 


Correction  and  Approval  of  Minutes. 
Draft  Advisory  Opinion  1988-14:  Mr. 

Anthony  Athanas  on  behalf  of  Pier  4 

Restaurant  Inc. 
Draft  Fmal  Rules:  11  CFR  100.7(b)(8), 

100.8(b)(9),  110.4(a). 
Status  of  Presidential  Audits. 
FY  1991  Initial  Budget  Request 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 
Hilda  AmoM. 

Administrative  Assistant,  Office  of  the 
Secretariat 

[FR  Doc.  89-18895  Filed  8-8-89;  3:51  pm] 

■ILLMQ  COM  sni-ei-ii 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT  54  FR  32023, 

August  3, 1989. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  11:00  a.m.,  Tuesday, 

August  8, 1989. 

CHANGES  IN  THE  MEETING:  One  of  the 

items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 
Renovation  proposals  regarding  the 

Federal  Reserve  Bank  of  St  Louis. 

(This  item  was  originally  announced 

for  a  closed  Board  meeting  on  Jtily  31, 

1989.) 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  August  8, 1989. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  89-18893  Filed  8-8-89;  3:51  pm] 
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DEPARTMENT  OF  LABOR 

Wag*  and  Hour  Division,  Empioymont 


SUPffUMCNTAHV  INFORMATION: 


29  CFR  Pwts  524, 52S,  and  S29 

RIN:  121B-AA34 

EmpioyiiMiil  of  Worlcera  With 
DIsabiiitiaa  Undar  Spadai  CartHlcataa 

AOCNCV:  Wage  and  Hour  Division, 
Employment  Standards  Administration. 
Labor. 

action:  Final  rule. 

auMMARV:  This  document  provides  the 
Hnal  text  of  the  regulations  governing 
the  employment  of  individuals  with 
disabilities  at  special  minimum  w?^es 
under  section  14(c]  of  the  Fair  Labor 
Standards  Act  (FLSA).  A  notice  of 
proposed  rulemaking  implementing  the 
1986  Amendments  to  section  14(c)  of 
FLSA  was  published  on  May  20, 1988  (53 
FR 18234)  and  provided  for  a  60-day 
public  comment  period.  A  notice 
reopening  and  extending  the  public 
comment  period  for  15  days  was 
published  on  October  31, 1988  (53  FR 
43899).  In  amending  the  regulations,  the 
Department  also  elected  to  incorporate 
changes  in  policies  and  procedures 
adopted  since  these  regulations  were 
last  amended  in  1966  and  to  clarify 
certain  areas,  such  as  the  requirement  to 
dctctmtae  pKvmiling  wages,  wkkk  hare 
pvo^m  dUBciil  to  adrateister.  ta 
additioB,  ^  Depwtmefit  proposed  t» 
consolidate  the  three  sepacate 
regulations  rektmg  to  competitive 
employment,  sheltered  workshops,  and 
hospitals  and  institutions,  into  a  single 
regulation. 

Forty  commeata  wen  rcceivtd  dwkig 
the  iaitial  publie  conment  period. 
Fourteen  additional  comments  were 
received  as  a  rcnlt  of  rcopeniag  sod 
extending  the  comment  period.  These 
comments,  while  offering  numerous 
specific  recommendations  for  improving 
parts  of  the  proposed  regulations,  were 
generally  support  of  the  overall  intent  of 
the  proposed  regulations  and  the  idea  of 
consoUdating  the  existing  three  separate 
regulations  into  one.  The  specific 
recommendations  contained  in  the 
responses  have  been  reviewed  and. 
where  appropriate,  have  been  adopted 
in  this  final  nile. 
KFracTivi  DATC  September  11. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  V.  Smith.  Administrator.  Wage 
and  Hour  Division.  U.S.  Department  of 
Labor.  Room  S-3502.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210 
(202)  523-8305.  This  is  not  a  toll-free 
number. 


On  October  16, 1986,  Pub.  L  99-486 
was  signed  and  became  effective.  Thu 
law  amended  section  14(c)  of  FLSA 
which  has  been  a  part  of  the  Act  sinee 
1938  and  provides  for  the  employment 
under  certificate  of  workers  with 
disabilities  at  special  minimum  wage 
rates.  Such  wage  rates  are  below  the 
minimiun  otherwise  required  by  FLSA 
but  commensurate  with  (i.e.,  based  on 
comparative  productivity]  those  paid  to 
experienced  nondisabled  workers 
performing  essentially  the  same  type  of 
work  in  the  same  vicinity.  Special 
minimum  wage  rates  are  permitted  in 
order  to  prevent  the  curtailment  of 
opportunities  for  employment. 

Prior  to  the  1986  Amendments,  section 
14(c)  provided  for  three  distinct  types  of 
certification  with  different  requirements 
and  guarantees.  The  provisions 
establishing  the  distinct  types  of 
certification  were  Introduced  as  a  part 
of  the  FLSA  Amendments  of  1966.  It  was 
the  intent  at  that  time  to  establish  a 
minimiun  guarantee  of  50  percent  of  the 
statutory  rainiiBum  for  the  majority  of 
workers  with  disabilities  employed 
under  a  certificate.  Workers  not 
receiving  such  a  guarantee  would  be 
those  participating  in  evaluation  or 
training  programs,  those  with  multiple 
disabilities,  or  those  employed  in  work 
activities  centers  "planned  and  designed 
exclusively  to  provide  therapeutic 
activities'*  for  workers  with 
inoonsequential  productive  capacity. 

However,  aa  aiore  individuals  with 
severe  dIsabiGties  were 
deinstitutionalized  and  placed  in 
rehabilitation  faeiUties  offering 
employment  as  a  part  of  the 
rriub^itation  prey-am,  the  work 
activities  centei  became  the 
predominant  type  of  certified  fadlfty.  By 
fiscal  year  1986.  work  activities  centers 
comprised  over  55  percent  of  the 
certified  programs  and  employed  nearly 
60  percent  of  the  workers  emptojfcd 
under  certificates. 

It  became  apparent,  subsequent  to  tfie 
1966  Amendments,  that  having  diree 
distinct  types  of  certification  and 
requiring  that  work  activities  centers,  as 
a  consequence  of  being  planned  and 
designed  exclusively  for  workers  with 
inconsequential  productive  capadtj,  be 
physically  separate  from  other  prograau 
was  creating  serious  administrative 
problems  for  both  the  Department  and 
the  rehabilitation  facilities  without 
providing  benefit  to  the  workers  with 
disabilities  themselves.  Several 
unsuccessful  efforts  were  initiated  prior 
to  1986  to  amend  and  simplify  section 


14(c).  In  1986,  these  efforts  were  finally 
■Bccessful. 

The  1986  Amendments  eliminated  the 
various  types  of  certifkation  while 
retaining  the  basic  requirement  that 
wsrkers  with  disabilities  employed 
■■der  certificates  be  paid  wages 
commensurate  with  those  paid  to 
■oadisabled  workers  for  essentially  the 
same  type,  quality,  and  quantity  of 
woric.  The  legislation  also  included  the 
following  new  provisons: 

(1)  During  a  two-year  period  beginning 
June  1. 1986.  wage  rates  of  certain 
workers  could  not  be  reduced  without 
prior  authorization  of  the  Secretary  of 
Labor;  (2)  employers  must  provide 
written  assurances  of  semi-annual  wage 
reviews  for  workers  paid  an  hourly 
wage  rate  and  annual  wage  reviews  of 
prevailing  wage  rates;  and.  (3) 
employees  may  petition  for  a  review  by 
an  Administrative  Law  Judge  of  the 
special  minimum  wage  rates  paid 
parsuant  to  section  14(c). 

After  reviewing  the  1986 
Amendments,  the  Department  undertook 
the  revision  of  the  regulations.  One  of 
tile  first  questions  the  Department 
addressed  was  whether  it  was 
necessary  to  continue  to  have  three 
separate  regulations  governing  the 
employment  of  workers  with  disabilities 
under  section  14(c):  (1)  Regulations.  29 
CFR  Part  524  govemiiig  competitive 
employment;  (2)  Regulations.  29  CFR 
Part  525  governing  employment  in 
sheltered  workshops;  and.  (3) 
Regulations.  29  CFR  I^rt  529  governing 
employment  in  hospitals  and 
institutions.  Because  of  the  similarities 
between  these  three  regulations  and  the 
fact  that  section  14(c)  does  not  require 
a^arate  regulations,  the  Department 
prepared  a  proposal  combining  the  three 
existing  regulations.  Hie  Department 
was  encouraged  in  this  approach  by  its 
Advisory  Committee  on  Special 
Minimum  Wages,  which  provides  the 
Department  with  advice  and 
recommendations  with  respect  to  the 
administration  of  section  14(c).  and  by 
the  vailous  groups  which  were 
inatnaBcntal  in  passing  the  legislation. 
In  addition  to  incorporating  the  1986 
Amendments  and  coneolidating  the 
dffee  regulations,  the  proposed  rule  also 
included  several  polides  developed  by 
the  Department  since  the  1966 
Amendments  and  guidelines  intended  to 
clarify  areas  such  as  the  determination 
<tf  prevailing  wages  which  have  proven 
particiilarly  difficult  to  administer. 

Papacwofk  Reduction  Act 

The  recordkeeping  provisions  that  are 
included  in  these  rules  were  previously 
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developed  under  0MB 1215-0017  in 
conjunction  with  29  CFR  Part  516. 

Discussion  of  Comments 

A  total  of  54  comments  on  the 
proposed  rule  were  received.  Thirty-five 
were  ftom  local  rehabilitation  facilities 
and  nine  were  from  local  or  national 
organizations  of  such  facilities  or  tiieir 
representatives.  Five  comments  were 
received  fit)m  individuals,  three  from 
State  or  local  government  officials,  and 
two  from  advocacy  groups  representing 
workers  with  disabilities.  All  but  one  of 
these  comments  were  substantive,  many 
containing  numerous  statements  on  the 
proposed  rule.  None  of  the  comments 
indicated  that  the  separate  regulations 
should  be  maintained.  The  comments 
did  include  many  statments  relating  to 
improvements  or  clarifications  in 
specific  sections  of  the  proposed 
regulations. 

The  Department  has  completed  its 
analysis  of  all  of  the  comments  and  has 
made  changes  as  appropriate.  A  section- 
by-section  analysis  of  these  changes 
follows: 

Section  525.1    Introduction 

This  section  sets  forth  the 
applicability  of  tiie  regulations  and 
summarizes  the  statutory  language 
contained  in  FLSA  section  14(c).  One 
comment  was  received,  stating 
objections  to  several  statements  or 
requirements.  Since  the  commenter  did 
not  demonstrate  errors  in  the 
regulation's  siunmary  of  the  statutory 
language,  no  change  is  made  in  this 
section. 

Section  525.3    Definitions 

This  section  contains  tiie  definitions 
of  the  terms  used  in  this  part.  Ten 
comments  were  received  on  this  section. 

Two  of  the  comments  expressed 
opposition  to  the  use  of  the  terms 
"mental  deficiency"  or  "mentally 
defective"  in  defining  the  term  "worker 
wiUi  a  disabihty"  in  S  525.3(d).  The  term 
mental  deficiency  is  used  in  FLSA 
However,  based  on  concerns  voiced 
earlier  by  the  Advisory  Committee  on 
Special  Minimum  Wages,  the 
Department  is  aware  tiiat  this  term  is 
considered  pejorative  and  is  no  longer 
acceptable  in  the  rehabilitation 
community.  The  final  rule  has  been 
amended  to  delete  this  phrase.  In  order 
to  provide  greater  clarity,  this  definition 
has  also  been  amended  to  include 
examples  of  those  disabilities  which 
meet  the  statutory  requirements. 

The  definition  of  the  term  "employ"  in 
section  525.3(g)  generated  five 
comments.  One  indicated,  without 
elaborating,  that  this  definition  is 
current  with  respect  to  private 


employers  but  conflicts  with  the  1985 
FLSA  Amendments  relating  to  public 
employees  who  may,  under  certain 
provisions,  volunteer  their  services.  This 
definition  is  a  restatement  of  the  basic 
definition  contained  in  FLSA  with 
special  emphasis  given  to  its 
applicability  to  workers  with 
disabilities.  The  Department  has 
reviewed  the  1985  Amendments  and 
Subpart  B.  relating  to  volunteers,  of  the 
Regulations  at  29  CFR  Part  553  and  was 
unable  to  discern  a  conflict.  One 
comment  expressed  concern  that  other 
agencies  used  the  FLSA  definition  of 
"employ"  to  determine  who  was  an 
employee  for  purposes  of  their  laws  or 
regulations  and  asked  that  explicit 
language  be  included  to  make  it  clear 
that  the  definition  in  these  regulations 
applies  only  for  purposes  of  FLSA.  The 
language  of  the  definition  makes  clear 
that  it  is  limited  to  FLSA,  and  no  change 
is  required.  One  comment  suggested  that 
the  six  criteria  the  Department  uses  to 
distinguish  a  trainee  from  an  employee 
be  included  in  this  section  of  the 
regulations.  In  determining  whether 
persons  receiving  training  are  or  are  not 
employees,  the  Department  applies  six 
judicially  developed  criteria.  These  are 
set  forth  at  section  10bll(b)  of  tiie 
Wage-Hour  Field  Operations  Handbook. 
Tliis  section  provides  that  if  all  six  of 
the  following  criteria  apply,  the  trainees 
or  students  will  not  be  considered  to  be 
employees  within  the  meaning  of  the 
FLSA: 

(1)  The  training,  even  though  it 
includes  actual  operation  of  the  facilities 
of  the  employer,  is  similar  to  that  which 
would  be  given  in  a  vocational  school; 

(2)  The  training  is  for  the  benefit  of 
the  trainees  or  students; 

(3)  The  trainees  or  students  do  not 
displace  regular  employees,  but  work 
under  their  close  observation; 

(4)  The  employer  that  provides  the 
training  derives  no  immediate 
advantage  from  the  activities  of  the 
trainees  or  students,  and  on  occasion  his 
or  her  operations  may  actually  be 
impeded; 

(5)  The  trainees  or  students  are  not 
necessarily  entitied  to  a  job  at  the 
conclusion  of  the  training  period;  and. 

(6)  The  employer  and  tiie  frainees  or 
students  understand  that  the  trainees  or 
students  are  not  entitled  to  wages  for 
the  time  spent  in  fraining. 

Inasmuch  as  the  Department  has  not 
been  delegated  general  regulatory 
authority  under  the  FLSA,  and  tiiese 
regulations  are  authorized  to  govern 
certain  special  provisions  applicable  to 
workers  with  disabilities,  the 
Department  has  concluded  that  the 
inclusion  of  this  material  in  these 
regulations  would  be  inappropriate.  One 


comment  indicated  that  work  which  was 
incidental  to  diagnostic  assessment, 
situational  evaluation,  or  woric 
adjustment,  should  not  render  an 
individual  an  employee.  The  Department 
has  always  considered  work  performed 
as  a  part  of  an  evaluation  or  training 
program  to  be  compensable.  This  is 
made  clear  in  the  definition  of  "employ" 
which  states  that  an  employment 
relationship  "does  not  depend  upon  the 
level  of  performance  or  whether  the 
work  is  of  some  therapeutic  benefit." 
This  position  conforms  to  various  court 
decisions  regarding  the  employment 
relationship  under  FLSA,  (A  sentence 
has  been  added  to  this  definition  fit>m 
525.4  regarding  workers  engaged  in 
producing  craft  products.  See  that 
section  for  discussion.) 

One  comment  notes  that  5525.3(h) 
could  be  read  to  mean  that  a  certificate 
is  issued  "to  a  worker  with  a  disability" 
and  asks  if  this  is  correct.  This  section 
has  been  amended  to  make  clear  that 
certificates  are  issued  to  employers,  not 
workers. 

One  comment  suggests  eliminating  the 
example  given  in  §  525.3(i)  for 
calculating  a  commensurate  wage  since 
the  example  implies  that  the  Department 
may  require  commensurate  wages  in 
excess  qf  the  statutory  minimum.  The 
illustrative  language  has  been  retained 
but  a  statement  has  been  added  making 
it  clear  that  commensurate  wages,  for 
purposes  of  FLSA  need  never  be  higher 
than  the  statutory  minimum  wage. 

Two  comments  asked  that  guidance 
be  included  regarding  the  acceptable 
manner  of  weighing  the  factors  of 
quantity  and  quality  for  ptuposes  of 
arriving  at  a  commensurate  wage  for 
workers  paid  at  hoiuly  rates,  and 
suggest  allowing  employers  to  use 
differing  ratios  of  quality  to  quantity 
based  on  local  industry  surveys. 
Historically,  there  have  been  difficulties 
in  agreeing  upon  an  objective  method  of 
determining  the  commensurate  wage 
rate  of  individuals  paid  on  an  hourly- 
rate  basis  as  opposed  to  a  piece-rate 
basis.  Based  on  a  demonstration  study 
conducted  several  years  ago  with  the 
help  of  the  Advisory  Committee,  the 
Department  adopted  a  policy  of 
accepting  a  ratio  of  90  percent  quantity 
to  10  percent  quality  as  most  nearly 
resulting  in  payment  of  commensurate 
wage  rates.  While  the  Department 
recognizes  the  limitations  of  this  policy, 
there  is  no  indication  that  its  application 
has  curtailed  employment  opportunities 
or  resulted  in  payment  of  less  than 
commensurate  wage  rates.  This  policy  is 
a  rule-of-thumb  and.  where  it  is  not 
appropriate  for  the  work  to  be 
performed,  variations  are  allowed.  Since 
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tUs  poficy  fs  Med  only  w  •  gvideErne,  ft 
is  not  coiMracred  spproposte  fot 
inclusion  in  these  legAtfww. 

Two  ccwnamt»  expressed  concern 
over  tlw  iMii  of  a  deftwlfoii  of  the  term 
expsfiencerf  worke? .  A  definitioB  has 
been  added. 

Section  524.4   Patfeat  Workers 

This  sectiaa  cookaars  gmdetines  that 
are  unique  to  detetniimBg  if  an 
employment  r^HaaeMp  *aatt»  for 
patient  woriccrs  tat  hoapttals  or 
institutions.  Tbcic  were  km  comments 
on  this  section. 

Two  coBBsents  asked  for  more 
guidance  wi^  respect  to  determining 
under  what  cncumstances  a  patient 
worker  may  vohmteer  to  work  in  the 
institution  or  the  conuaunity.  In 
addition,  one  of  these  commenta  asked 
why  certain  guidelines  contained  in  tiae 
Firid  Operotiona  Handbook  (FOH] 
regarding  the  employment  relatioBship 
were  not  included  in  the  regulations  and 
whether  the  position  regarding  the 
production  of  craft  items  was  limited  to 
patient  workers.  The  Department  has 
determined  that  the  regulations  contain 
sufTicient  guidelines  concerning  the 
employment  relationship  and  that 
inclusion  of  additional  guidelines  from 
the  FOH  is  not  appropriate  in  this 
instance.  Upon  review,  the  Department 
has  also  determined  that  the  position 
with  respect  to  craft  items  applies  to  all 
workers  with  disabilities,  not  just  those 
who  are  patient  workers.  This  position 
has  ther^re  been  moved  to  S  5Z5.3(g). 

One  comment  asked  for  a  darification 
of  the  statement  in  this  section  that  no 
employment  relationship  exists  where 
an  individual  "performs  personal 
housekeeping  diores."  The  comment 
pointed  out  a  possible  confhct  with 
recently  promidgated  42  CFR  Part  483 
governing  bilermediate  Care  Facihties 
for  the  mentally  retarded  which  states 
that  ***  '  *  it  is  acceptaUe  for 
individuals  to  engage  in  househoki  tasks 
which  are  in  common  with  other 
individuals,  aD  sharing  the  total 
household  tasks  commonly  shared  in 
nuclear  family  units."  This  pert  also 
states  that  "[tflie  expectation  is  that 
tasks  are  the  general  reeponsibiKty  of 
the  individual,  and  that  l^e  duties  rotate 
to  fte  maximum  extent  possible."  The 
apparent  conflict  with  f  525.4  arises 
from  ftis  section's  silence  on  performing 
commonly  shared  hoosehcM  tasks  as 
opposed  to  perfonnmg  only  one's  own 
personnal  dimes.  In  tfte  past,  the 
Department  has  reviewed  bidividual 
situations  involving  smaQ  units 
operating  ia  a  faraily43ce  or  nodear 
family  manner  and  has  found  that 
individuals  may  rftare  and  rotate  duties 
without  creating  a»  enfrfoyment 


relatfonehip.  l^e  D^artraent  agrees 
that  the  reguIatRms  aeed  to  make  some 
reference  to  such  situations,  and 
language  has  been  added  to  indicate 
that  performance  of  commoidy  shared 
household  tasks  may  be  acceptable. 
However,  the  Department  does  not 
intend  that  any  faciHty  may  avoid 
compensating  its  patient  workers  by 
deemmg  the  situation  a  "family-like 
setting"  and  rotating  the  tasks. 

The  Department  feeh  it  is  necessary 
to  closely  review  such  siteatiors  and 
will  provide  guidance  on  a  case-by-case 
basis. 

A  lengthy  comment  was  received  from 
representatives  of  therapeutic 
communities  for  substance  abuse.  The 
representatives  asked  that  changes  be 
made  in  §(525.3  (e>and  (g)  and  §  525.4 
to  specifically  exclude  from  the 
definition  of  "employee"  persons  who 
are  residents  of  therapeutic  commimities 
for  substance  abuse  who  voluntarily 
perform  tasks  in  those  communities  as  a 
part  of  structiu^d  treatment  programs. 
The  comment  stated  that  such  residents 
should  be  excliided  because  application 
of  FLSA  and  these  regulations  would 
interfere  with  the  rehabiUtation  program 
of  the  residents  and  substantially 
increase  the  cost  of  these  programs, 
which  would  have  to  be  charged  back  to 
the  residents.  The  representatives  stated 
that  this  special  exception  should  be 
made  because  the  programs  in  the 
therapeutic  communities  are  not 
comparable  to  long-term  programs  in 
mental  institutions  where  protection 
against  exploitation  and  abuse  is 
necessary.  The  Department  currently 
has  a  policy  with  respect  to  residential 
programs  for  dnig  treatment  as  follows: 
The  Department  wSl  not  assert  the 
existence  of  an  employment  relationship 
where,  but  only  wljere,  the  activities  of 
the  residents  are  those  ordinarily 
carried  on  on  a  daily  basis  in  a  private 
home  and  not  for  the  economic  benefit 
of  the  farihty;  the  activities  would 
ordinarily  not  be  performed  by  fall-tnne 
employees;  residence  at  the  fadhly  is 
short-term  (usually  no  more  than  one 
year}  and  the  facility  is  relatively  small 
with  no  paid  staff  other  than  counselors. 
The  representahvee  of  therapeutic 
communities  state  that  this  pohcy 
should  be  modified  since,  due  to  the 
scope  of  the  drug  problem  today, 
facilities  have  grown  larger  (up  to  300 
beds)  and  programs  have  grown  longer. 
The  Department  is  aware  of  die  size  and 
scope  of  the  drug  problem  and 
understands  that  some  Aerapeutic  drug 
treatment  programs  may  have  certain 
featiu-es  which  meike  diem  different  from 
programs  for  indivfduals  with  other 
disabilities.  However,  itte  Department 
does  not  conclude  that  these  differences 


sufficiently  distinguish  lliese  programs 
from  other  programs  forimfividnals  with 
disabilities  to  justify  the  action 
requested. 

The  Department's  position  tiiat  FLSA 
must  be  enforced  wi^  respect  to  patient 
workers  is  mandated  by  the  court's 
ruling  In  Souder  v.  BrenBaa,  72  CCH 
Lab.  Caa.  32. 980  (DJD.d  1973).  which 
held  that  an  employment  relationship 
exists  "[sjo  long  as  the  institatian 
derives  any  consequential  economic 
benefit"  from  the  work  performed  by 
patients. 

Section  525.6    Ctanpentabte  Time 

This  section  clarifies  the  issue  of 
compensable  time  with  respect  to 
workers  with  disabilities.  Twelve 
comments  were  received  on  this  section. 

Eight  of  the  comment  indicated  that 
including  vocational  training  as  an 
example  of  an  altematlTe  program  that 
was  not  a  compensable  activity  was 
confusing  since  vocational  training 
could  easily  be  directly  related  to  the 
workers'  jobs  and  therefore  should  be 
compensable.  Upon  review,  the 
Department  agrees  that  the  example,  as 
stated,  could  lead  to  confusion  as  to 
whetho*  training  is  compemable  and 
has  deleted  it  One  of  the  comments 
suggested  indudmg  job  seeking  skills 
training,  independent  living  skills 
training,  or  adult  basic  eduation  a* 
additional  examples.  The  examples 
have  been  added.  One  comment  favored 
the  vocational  training  example  but 
objected  to  restricting  h  to  work  not 
related  to  the  worker's  job.  The 
comment  stated  that  ruling  out  programs 
directly  related  to  the  worker's  job  was 
not  in  the  best  interest  of  the  individual 
with  disabilities  and  that  s(Hne  training 
without  compensation  is  fair  to  the 
employee  and  employer.  The 
Department  recognizes  that  many 
individuals  with  disabihties  participate 
in  rehabihtatimi  programs  that  include 
some  form  of  vocational  training  which 
is  closely  job-related,  h  also  recognizes 
that  the  existence  of  an  employment 
relationship  must  be  determined  on  a 
case-by-case  basis  (see  discussion 
concerning  8  525.3,  sufiro],  that  such 
programs  are  designed  primarily  to  be  of 
ultimate  benefit  to  the  individual,  and 
that  the  existence  of  an  employment 
relationship  and  payment  td  wages  may 
not  be  of  primary  importance  to  Hoe 
individual  or  the  facility.  However,  once 
it  has  been  established  that  an 
employment  relationship  exists,  the 
Department  has  no  authority  to  waive 
the  requirements  of  FLSA,  even  where 
such  a  relationship  may  be  an  incidental 
or  insignificant  part  of  an  overall 
program.  Two  comments  ask  if  the 
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gutdeliDes  ^ply  te  individuais 
employed  in  ^  oooaniaity  as  <appefled 
to  those  employed  in  rebobiUtation 
facilities.  Ibeae  guidelinea  would  a^y 
in  any  situation.  However,  it  is  generaliy 
recognized  that  individuals  witfa 
disabilitiet  ei^oyed  in  rehabiktatiea 
facilities  may  net  be  able  4e  leave  the 
facilities  when  woik  is  nat  arvailable.  In 
such  aituAtioiu,  the  *TilitiBS  may 
provide  alternative  aoncoaiwasaijle 
activities,  so  long  as  a  clear  disttnctioa 
is  made  between  such  activities  -asA 
those  that  are  compensable.  It  is 
unlikdy  that  individuals  employed  in 
the  community  would  be  unable  to  leave 
the  premises  of  the  employer  when  work 
was  unavailable  or  that  the  employer 
would  be  expected  to  provide 
alternative  activities. 'This  section  does 
include  a  reference  to  the  general 
guidelines  regarding  compensable  Hipp 
contained  in  Part  785. 


Section  525.7 
Certification 


Application  for 


This  section  contains  the  procedural 
requirements  for  submitting  an 
application  for  a  certificate  authorizing 
special  minimum  wages.  Two  comments 
were  received  regarding  this  section. 

Four  commMrts  state  that  this  sectixm 
should  be  considerably  expanded  by 
including  nrare  guidance  on  die 
applicati(Hi  prooees.  "nie  comments 
noted  conoem  about  an  alleged  variance 
in  the  iiAerpretatien  <jf  a^^icatien 
requirements  anrai^  di^rait  regional 
offices  of  die  Departaient  and  a  twddog 
of  unprocessed  applications  in  certain 
regional  cffioes  which  conki  result  in 
possible  vi^ations.  Spe^fically.  it  was 
suggested  that  the  appHicadoa  forms 
themselves,  as  wefl  as  &e  type  «id 
amount  of  infonaation  requked  on  then, 
be  made  a  part  of  tiie  regidations  and 
that  definttions  of  the  terms  "branch 
establiAmenf '  and  "endave"  be 
incloded.  After  canefol  canndewSon, 
the  Departmoit  has  decided  not  to 
indnde  the  HjtpJHcation  forms  in  fteoe 
regulations.  It  does  not  seem  that  this 
approach  would  nddneaa  tfae  ooaoenu 
expressed  m  the  conaneats.  The 
appkcations  are  official  Department  of 
Labor  forms  wUcfa  most  be  ^yiuved 
periodicBlly  by  the  Office  of 
Management  and  fiudget  IHadng  the 
offifciel  fom  in  the  regidaticms  woiM 
not  ^reckde  misiolerpFetfttions  «■ 
bacldogs  of  unprocessed  appttcatioas.  In 
additioB.  pntiqg  idte  application  Conns  ia 
the  regal  irtioas  woaM  iacrease  the 
length  and  complexity  of  ^  rofiiktioBS 
and  make  it  ^ffioik  to  modify  these 
forms  in  the  ftiture.  T%e  Depaiteent 
views  the  definitions  of  "branch 
establishment"  and  "enclave,"  as  peti^ 
matters  wluch  are  hett  addressed  in  the 


FOH.  However,  the  Oepartment 
recogmces  the  validity  of  the  coaoems 
expreased  and  intends  to  <mitiate  ^tte 
after  the  adc^tion  of  this  final  nde  to 
insure  that  <here  is  cnwistency  from 
te^KHi  to  regJoB.  One  comment  oAsjecta 
that  oer^icates  becone  effective  upon 
apptieetion,  not  Departraentd  approval. 
This  n  notcorrent  Departmental  policy 
or  procedure.  Certificates  issued  in 
response  to  initial  applications  are 
effective  only  after  review  by  the 
Departntent  Spedal  annimua  wages 
are  net  pemntisi  prior  to  such  approval. 
The  Department  recognizes  its 
responsibility  to  promptly  review  initial 
applications  and  gives  them  priority. 

Section  525.8   Special  Provisions  for 
Tenjparary  Authority 

This  section  contains  provioioBS 
relating  ie  obtaiaing  temporary 
authority  to  enpby  worioers  with 
disafaijiies  pursuant  to  a  vocational 
program  adininistered  by  Ae  Veterans 
Administration  or  a  State  agency.  There 
were  two  conments  on  diis  section. 

One  commenter  expresses  concern 
that  tempotaiy  audiority,:which  may 
only  be  extended  for  90  days,  could 
expire  before  the  Department  takes 
action  on  the  application,  resultiAg  in 
violations  due  to  the  lack  of  a 
certificate.  'Riis  response  suggested  that 
the  re^ilations  refuiie  the  Departaoeat 
to  respond  within  00  days.  The 
Department  appreciates  the  need  to 
review  such  apphcations  in  a  timely 
manner  and  has  eMeUidied  st^Kkrda 
to  that  eSeoL 

The  other  comment  contend^  that 
there  is  no  statutory  authority  for 
granting  temporary  an&OTity.  Section 
14(oj  of  FLSA  authorizes  ^e  Secretary 
of  labor,  by  regdation  or  order,  to 
provide  for  the  employment  under 
spedri  certificates  of  individuals  with 
disabilities  at  spedal  minimmn  wages. 
The  Secretary  has  determined  that  this 
auftority  should  be  exerdsed  by 
permitting  limited  and  very  temporary 
self-certification  by  certain 
governmental  entities.  The  purpose  of 
these  procedures,  which  were  a  part  of 
the  regulations  prior  to  the  1988 
Amendments  (29  CFR  Part  524.4},  is  to 
allow  for  timely  placemeats  and  avoid 
imdue  delay.  Tiae  Departasent  retains 
oversight  over  such  teaiporary 
certificates,  which  are  only  good  Car  90 
days  and  may  not  be  renewed  except  by 
the  DepartmenL  Sinoe  Iheee  prowiaiona 
have  boM  a  ieqg  ataBdiqg  port  of  the 
regulations  without  preeenting  aerieas 
problems  they  have  been  retained  in  the 
final  nile. 


Section  5Z5S   Cnteria  ^r  Bmpley.tKitt 
of  WeHten  Wth  DimMffties  Under 
Certificates  vt  Spedal  Mmntutn  Wage 
Rates 

This  section  oontaias  die  criteda  fsr 
consideration  in  deciding  wheiher  to 
issue  a  certifkalle  aHtfaoheng  the 
employment  «f  woiheia  trith  disatiilitkn 
at  special  mramm  tinges.  Then  •■ 
thirteen  comments  on  dHB  t 


Two  of  iie  I  nil  ■!■  pairitod  ort  diat 
the  terms  'Itandioanped*'  and  "AsOMed" 
had  been  used  intniiiwiiguaMy  hilfess 
section  ai  well  as  eleewhcii  in  ^ 
regulations,  causing  poedUe  confueiim. 
The  conraients  also  suggested  Aat  a 
definition  of  the  term  "ftsabled"  be 
indnded.  Tlie  regulations  have  been 
revised  to  censisteii^  use  fte  terms 
"disabled"  or  "disabilities*'  in  referring 
to  individuals  subject  to  these 
regulations.  While  a  definition  has  aot 
been  added  of  the  term  "disability"  per 
se.  the  definition  of  the  term  "woiVer 
with  a  disabitity"  has  been  expanded  to 
indode  examples  of  xlisabilities  Qiat  do 
or  do  not  fall  within  the  scope  of  fiiese 
regdations  tf  525.3Idl]. 

Eight  of  the  r-nmn^ffntg  siiggested 
amendments  to  sections  525J(a)  (2)  and 
(3).  Several  of  the  comments  suggested 
changing  subsection  [&\(2]  to  read  "The 
prevaOiqg  wages  of  100%  prodactive 
experienced  employees  *  *  *"  Othecs 
suggested  chan^uqg  subsactioa  {aK3]  to 
read  'The  productivity  of  woni^  with 
disabilities*  *  *"  rather  than  "The 
comparative  productivity  of  wodcers 
with  disabilities  *  *  *"  It  was  apparent 
fitim  these  comoients  that  this 
subsection  was  not  dearly  worded  with 
resped  to  the  Department's  k^ent 
These  comments  indicated  that  if 
literally  interpreted,  the  proposed 
secticKM  would  have  required  potential 
employers  of  woifcers  ivith  dieabilities 
at  spedal  mjniwiMtn  wages  to  detotiaiue 
the  productivity  of  noaduahled 
experienced  woikers  of  other  employers 
in  the  vicinity  by  viaMiag  the  ^  sites  of 
such  other  employers.  Tim  sectmB  has 
been  revioed  toaaake  it  dear  that  the 
Deparlraeirt  does  not  es^ect  the 
potential  enpleyer  to  directly  detc 
the  productivity  of  imfividuals  I 
by  other  employers  in  order  to  make  a 
shewiBg  ^bat  apeaal  auninnim  wages 
are  required  m  order  to  prevent  tin 
curtaihnettt  of  opportmuties  for 
employiMBt.  Ilie  potential  cnpioper 
muat  detanise  iiut  productivity  i 
nondisaUed  workers  bnt  any  oae  the 
mettMids  ontlined  elsewfaere  in  these 
regulations. 

Om  <»miaer»  aoggests  Aot  en^loyca 
be  reqidred  to  make  wifnen  asearenees 
that  em^oyees  raodve  advance  wi4%ea 
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notices  of  any  wage  evaluation  and    ' 
written  notices  explaining  in  detail  the 
results  of  any  such  evaluation.  The 
regulations  already  require,  in 
i  625.12(g).  that  the  woricers  witii 
disabilities  be  informed  orally  aiid  in 
writing  of  the  terms  of  the  certificate 
under  which  they  are  employed  While 
the  Department  would  encourage 
employers  to  make  such  information 
available,  the  Department  is  reluctant  to 
add  to  an  employer'sj)aperwork 
burdens  by  makLig  this  a  formal 
regulatory  requirement 

One  comment  indicates  that  armual 
reviews  for  both  workers  paid  at  hourly 
rates  and  those  paid  at  piece  rates 
should  be  adequate  and  that  semi- 
annual reviews  for  hourly-rated  workers 
should  not  be  required.  A  semi-annual 
review  for  an  hourly-rated  worker  is  a 
statutory  requirement 

Section  525.10   Prevailing  Wage  Rates 

This  section,  which  was  not  contained 
in  previous  regulations,  provides  basic 
guidelines  witih  respect  to  determining  a 
prevailing  wage  rate  for  purposes  of 
paying  commensurate  wages  to  workers 
witii  disabilities.  The  guidelines 
contained  in  this  section  are  based  on 
policies  developed  and  used  by  the 
Department  in  administering  this 
requirement  and  have  been  discussed 
«dth  the  Advisory  Committee  on  Special 
Minimum  Wages. 

As  expected,  this  section  of  the 
proposed  regulations  drew  the  most 
comments,  a  total  of  forty-four.  While  no 
comment  suggested  that  prevailing 
wages  are  unnecessary,  Uiere  is 
considerable  disagreement  on  how  an 
acceptable  prevailing  wage  rate  should 
be  determined.  In  general,  the  comments 
sought  clarification  of  certain  points  or 
asked  for  more  specific  guidelines. 

One  of  the  key  elements  in  arriving  at 
the  commensurate  wage  rate  of  a 
worker  with  disabilities  is  determining 
the  prevailing  wage  rate.  The  prevailing 
wage  rate  is  simply  the  wage  rate  paid 
to  woricers  not  disabled  for  tiie  work  to 
be  performed,  employed  in  the  vicinity 
in  which  the  individuals  under  the 
certificates  are  employed,  for  essentially 
the  same  type,  quality,  and  quantity  of 
work.  However,  the  Department  has 
found,  both  in  administering  tiiis 
program  and  reviewing  the  comments  to 
the  proposed  regulations,  that  this  single 
area  generates  the  most  disagreement. 

In  general,  the  comments  pointed  out 
numerous  areas  that  needed  additional 
clarification.  After  reviewing  all  of  the 
comments,  this  section  has  been  revised 
to  clarify  what  the  Department  will 
accept  as  a  prevailing  wage  for  purposes 
of  determining  a  commensurate  wage. 
The  following  points  have  b^en  clarified 


in  the  final  rule:  (1)  That  while  there 
may  not  be  a  single  prevailing  wage 
rate,  the  employer  has  the  responsibility 
to  demonstrate  that  the  rate  used  was 
objectively  determined;  (2)  when 
employers  may  use  the  wage  rates  paid 
to  their  employees  and  when  surveys 
must  be  conducted;  (3)  what  constitutes 
a  representative  sample  and  a  similar 
employer  and  (4)  that  there  is  no  one 
prescribed  method  for  calculating  the 
prevailing  wage. 

Section  525. 12    Term$  and  Conditions 
of  Special  Minimum  Wage  Certificates 

This  section  states  fhe  terms  and 
conditions  of  special  certificates.  There 
were  twenty-seven  comments  on  this 
section. 

One  of  the  comments  recommended 
that  paragraph  (c)  should  indicate  that 
certificates  would  not  be  issued  for 
periods  to  exceed  one  year  to  insure  an 
annual  review  by  the  Department.  The 
Department  appreciates  the  desirabiUty 
of  an  annual  review  and  it  is  current 
policy  to  require  annual  renewal  of 
authority  to  pay  special  minimum 
wages.  However,  the  Department  has 
elected  not  to  include  this  particular 
policy  in  the  regulations  in  order  to 
preserve  flexibility  in  the  administration 
of  certificate  requirements. 

One  comment  pointed  out  that  the 
term  "experienced  worker,"  as  used  in 
paragraphs  (d)  and  (0  should  be  defined. 
This  has  been  addressed  in  {  525.3(k]. 

Seven  comments  were  received 
regarding  subsection  (g)  which  requires 
that  a  worker  with  a  disability,  or  the 
worker's  parent  or  guardian,  be 
informed  of  the  terms  of  a  certificate. 
One  comment  suggests  this  subsection 
should  specifically  state  what  terms 
must  be  disclosed,  because  of  the 
possibility  of  an  appeal  under  S  525.22, 
and  another  suggests  that  a  copy  of  the 
certificate  be  given  to  the  workers.  Both 
recommendations  have  been  addressed 
by  adding  language  to  this  subsection 
indicating  that  the  disclosure 
requirement  may  be  satisfied  by  mtdcing 
available  copies  of  the  certificate. 
Information  with  respect  to  appeals 
imder  S  525.22  is  covared  by  tiie  poster 
requirement  in  S  525.14.  Two  comments 
ask  for  clarification  of  what  is  meant  by 
the  phrase  "where  appropriate."  It  was 
not  the  intent  of  this  subsection  to 
require  that  parents,  or  guardians  be 
informed  of  certificate  terms  if  the 
worker  has  an  understanding  of  these 
terms  and  chooses  not  to  have  other 
parties  informed.  Language  has  been 
added  to  clarify  tiiis.  Two  of  the 
comments  expressed  specific  support  for 
requiring  written  and  oral  notification. 

There  were  eighteen  comments  on 
paragraph  (h)  regarding  the 


estabUshment  of  piece  rates.  Two  of  the 
comments  point  out  the  need  to  have 
this  section  as  clearly  written  as 
possible,  particularly  in  light  of  the 
possibility  of  an  appeal  before  an 
administrative  law  judge.  The 
Department  recognizes  the  need  for 
clarity  and  that  there  are  a  niunber  of 
methods  available  for  establishing  piece 
rates  that  are  generally  recognized  and 
accepted.  Diffimlties  have  arisen  not  in 
choosing  among  such  recognized 
methods,  provided  such  methods  are 
properly  applied,  but  in  utilizing  a 
recognized  method  rather  than  paying 
an  arbitrary  wage  rate.  Where  an 
employer  determines  that  special 
minimum  wages  are  necessary  in  order 
to  prevent  the  curtailment  of 
opportunities  for  employment  the 
employer  must  take  those  steps 
necessary  to  arrive  at  a  commensurate 
wage.  These  regulations  attempt  to 
establish  minimum  acceptable 
procedures  under  which  commensurate 
wage  rates  can  be  determined  without 
creating  unnecessary  administrative 
burdens  for  employers  or  limiting  the 
way  in  which  such  wages  can  be 
determined. 

One  comment  asks  what  is  meant  by 
"other  measurement  methods"  and  if 
there  will  be  a  training  prerequisite 
while  three  other  responses  ask  if  the 
Department  will  provide  training.  The 
term  "other  measurement  methods"  is 
meant  to  be  inclusive  ratker  than 
exclusive  and  covers  any  generally 
recognized  method.  It  is  the 
responsibility  of  the  empkyer,  in  order 
to  justify  the  payment  of  special 
minimum  wages,  to  be  able  to 
demonstrate  that  the  method  is  one 
generally  recognized  and  accepted 
among  industrial  engineers  and  has 
been  properly  applied.  The  Department 
will  not  establish  standards  for  training 
but  may  make  some  voluntary  training 
available  at  various  conferences  and 
workshops.  We  have  added  language  to 
paragraph  (h)(1)  to  make  the 
Department's  position  clear. 

One  comment  suggests  that  the  "50 
minute  hour"  be  cited  as  an  acceptable 
work  measurement  method.  The 
Department  has  accepted  a  simplified 
work  measurement  method,  usually 
referred  to  as  the  "50  minute  hour,"  and 
will  continue  to  do  so.  However,  it  is  not 
deemed  appropriate  or  necessary  to  cite 
this  method  in  the  regulations  since  it 
might  imply  that  it  is  the  one  preferred 
by  the  Department 

In  paragraph  (h)(1),  one  of  the 
comments  suggests  that  a  host 
company's  piece  rates  could  be  used 
where  the  employer  of  workers  with 
disabilities  is  subcontracting  work  horn 
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the  iteator  oontnaoaag  ciqpleyer  and  is 
usiqg  4he  same  method  of  yrodMotton. 
Langu^ye  has  beea  4Boluded  in 
paragraph  (h)(1)  to  make  clear  tiiat  •■ 
employer  jBay  use  rstablishnd  aiece 
rates  whene  ^  metfaads  ef  pEoduotiaB 
are  the  same. 

One  4»mment  aaks  for  iurtber 
clarification  «f  woik  meaBunment 
specifics,  e^ieciali^  iarasaid  to  hotu^ 
rated  woikers.  Alter  adoption  of  tliese 
regulatioos,  the  DeparSmeat  iateads  to 
develop  noittechnioal  {Mibbcations 
outiining  acceptalile  procedures  and 
therefore  coBsiders  it  iaappropdate  "^^ 
unnecessary  to  include  such  procedures 
in  the  regulations. 

Several  comments  pointed  out  that 
S  525.12(h}(2)ri)  contained  a 
typographical  error  "competition" 
should  have  been  "completion."  This 
has  been  correded. 

Several  comments  asked  what  was 
meant  by  successful  completion  of 
training  in  performance  rating  or 
leveling,  whether  the  Department  would 
provide  sudi  training,  and  if 
Departmental  personnel  will  have 
completed  audi  training.  The 
Department  considers  performance 
rating  or  leveHng  to  be  an  accepted 
work  measurement  tedmique  ^at  is 
used  to  adjust  the  observed  time  of  an 
individud  woricerto  reflect  fhrt 
wo ricer's  pace  as  -compared  to  the  pace 
that  an  average  worker  could  be 
expected  to  maint^nfbr  an  extended 
period.  Departmental  personnel  wffl  be 
si^cien^  {andHar  with  tiiis  let^ique 
to  make  a  jadgment  as  to  whether  it  has 
been  used  spprepnately.  Severs!  other 
specific  qaee^ons  were  raised  tegarfing 
the  definition  of^Barmal  orneor  noniud 
performance.^'  ibie  availability  of 
resmsoes  le  complete  w«di 
measoreMi^ls,  wad  the  tranning  <rf 
indmdaals  in  specific  woilc 
messupeneril  methada.  1^  Department 
intends  to  dcwduy  BSHtechaioal 
pamphkils  to  sMms  Iheee  issues. 

Sevend  cmDomts  indicaitod  tfnt 
pam^aidi  Oi)(^^  seeded  darifioatioo 
wi&  tespect  to  ^iheB  Ifae  Department 
woidd  expect  a  i 


measuremeat  to  be  TnJiiTlnd  The 
Departmerit  wwegniwa  dxateB^Aayan 
may  deveiBp^  or  fixtasse  winch 
enable  wmkan  adii  disafailttiBS  to 
perform  the  work  or  to  increase 
productiviigr.  i^r  example,  adieie 
workess  wUk  diidiilitiesi»ve  iMffiadtir 
in  couaSiag.  the  iiinritijui  may  deaaiapa 
countiai^toaed.  BsSher  tkna 
ti!eiteBM.thc4 
themoB^ 

dr^t  then  iata  a  oaatoteer.  HowevcE.  ta 
determiaiqg  the  I 

without  " 

miy  aet  iia«e  ibeen  nBod  j 


not  Be<«e  beea  Teqaned  to  ^ 

mode,  la  liiis  jnstoase,  Ifae  I 

would  iiot  tewe  to  peifann  a  aeeond 

work  naasnemcnt  Ok  %m  dher  hand, 

whe»  aai  employer  does  ant  iiaw  a 

SufficJen*  llllhw  «f  matiihifn  igf  ^ 

workees  aadaaaie  woiken  Buat 
peefotra  tasks  manaaDy.  a  sacosid  anoik 
nwasawiiaert  maM  \x  Mfjiad  far 
those  imfivainaiB  ariio  4d  Aot  kave 
acoesB  to  te  madaneiy.  except  )hat  Hk 
employer  may  ofaaoae  to  ose  tka  iai^er 
pteoe  cate  for  all  employees.  Paia^aph 
(h)(^iiij  ha  been  maendBd  to  anke 
these  ce^niaaaBBts  dear. 

Two  comments  were  xeoeived 
regarding  paragraph  (ij  which  allows  the 
poofing  of  earnings  in  limited 
circumstances,  aae  oppoead  to  poeBng 
aad  aoe  aapporting  pooling.  The 
Department  discourages  Ae  poafoig  of 
eanaags  since  an  emiduyer  who  pools 
earnings  may  not  be  fuffillmg  the 
commensurate  wage  respoiiaibiHfies. 
However,  there  may  be  soase  lisaited 
sitae tions,  each  as  that  <dled  m  the 
regulatieas,  w^mtc  ^  poo4tBgof 
earnings  woaM  be  aooeptable.  T)hs  . 
provistoa  was  contained  in  tiie  previous 
regulations,  and  stece  it  Is  applicable 
only  to  isnited  sitinSans  wfll  be 
retained. 

Iliene  mere  ten  comments  oa 
paragraph  {j).  These  oomaieBts  peioted 
out  that  if  an  initiBl  evahiation  was  not 
refoired  BBtii  after  one  moatli,  a  worker 
wiih  disabifities  migiit  not  icoeivea 
commensorato  wage  during  dot  period. 
The  comments  also  pointed  out  that 
individual  workers  could  change  jobs 
fi^quentiy  during  a  six  month  period 
and  tliepetoie  should  have  more  freqeent 
evaluatioBs.  Ths  language  ^  te 
subsectiaa  has  been  aateadad  m  an 
effort  to  address  those  pgoMems. 

Section  525. 13   Renewed  aJSpedal 
Minimum  Wage  Certificates 


This  aeottoa  nmteins  psooedures  far 
certificate  senewaLDieie  was  one 
commeat  an  this  sectioa. 

The  aoHBiaat  aKpiessed  cppoattiaD  to 
paospsph  fb),  wfaicfa  extends  auAostty 
to  pay  spedal  siinimtim  wages  if 
renewal  applioations  are  peopeciy  and 
timely  ^ed.  and  to  paragnph  (c),  whidi 
provides  bx  ^oaMaiied  piQnieat  af 
special  auBkaaa  wages  peadiag  review 
of  a  deai^  aotioQ.  The  coaanenter 
opposes  {^  ^eoaaae  aaqdayecs  ahaaU 
be  leapnnsfele  far  anticipating  their 
renewal  Beads  and  <tiieati^ateTeqiii«es 
prior  autborisatioB,  mol after  the  fad 
approval.  The  ptB;pBae«Ifianip-apii(b} 
is  to  insure  that  authority  to  employ 
workers  wifli  disaUtKivs  at  special 
minimum  wages  does  not  lapse  where 
theeaq^>|i 
completed : 


emptoyar  bas  ne  ceasan  to  Mieve  ^at 
the  appticatiaB  will  be  Aeapprawed.  ^Ht 
tiie  Departaieflt  hasaat  bad  in 
opportunity  to  ppocess  Hmt  appScatien. 
However,  upea  farther -ooRsiderafien, 
tne  ije|MiitowMt  agrees  that  eBtpnrfers 
should  not  be  ptiiauWed  to  continue 
payii^  specssl  unaiBnra  wages  where 
suffideat  gromids  for -denial  of  am 
api^catioB  exsst.  Var^aph  fc)  lias  been 

Section  S25M   Paating'ei Nmtioeg 

Tius  secUuu  sets  Torn  flie  requirement 
that  an  empHoyer  wife  a  ceiUfitate  post 
a  notice  alerting  woiicerB  bnogpaid 
special  minimum  wages  of  lire  lerms  and 
conditions  of  liieir  empbyment.  "Hiere 
were  three  comments  on  this  section. 

One  comment  opposes  the  posting  of 
notices  since  posting  a  notice  regarding 
workers  wift  (Esabilities  could 
stigmatize  those  workers  or  discoiuage 
empbyers  from  hiring  them.  The 
purpose  of  posting  a  notice  is  to  insive 
that  workers  employed  at  special 
minimum  wages  are  infanned  of  Ihe 
terms  and  conditions  of  their 
employmeaL  However,  the  Department 
recognizes  tiiat  in  certain  situationa, 
siich  as  where  an  employer  may  have 
only  oDe  or  two  workers  with 
disabilities,  postiivg  of  the  notice  may 
not  be  in  a  worker's  best  interest.  We 
have  modified  this  section  to  allow  the 
employer  to  provide  tiie  notice  4irectly 
to  the  worker. 

One  ooBUBeot  asks  far  darificatioo  of 
what  is  aaaaat  by  "as  prescribed  bjy  the 
AdministEater."  This  has  been  clarified 
by  adding  that  the  Adrainiatitator  will 
also  rapiriy  such  peeten. 

One  fieimeni  indicates  that  copies 
should  be  cbslsttNitod  end  made 
available  inoiierfar^als,  iadadii^ 
Braille  and  recorded  tapes.  We  ha%e 
added  langaage  to  the  eHeot  that  pasters 
wtU  be  aMide  avaifaUe  in  i»ter  fcnsnts 
on  request 

Section  52SJ6   Records  to  be  Kept  by 
Employers 


This  sac&w  OMllMes  4hese 
recordkeepim  aefoirenente  uBiqae  to 
the  eiapiayneataifwarkers  wUk 
disabiliMw  at  wpfraal  minimnm  wagea. 
There  weseaeveamaaTawiis  oa  this 
section. 

Five  comments  express  concern  that 
these  regidations  now  require  eveiy 
employer  to  maintain  records  verl^ng  a 
wcdBer's  thsabiihy.  la  coaAnntx^ 
regulations  wbidh  deak  aeparafteOy  with 
cOmpaStiscaapiopaBBMt  ooapidBt 
rehaUbtrttenteiditiea,  and  bespitah 
and  institutions,  the  Department 
overiodked  Ifae  Mbuttl)  and  buidea  «f 
requiring  caei^  eaiftoyui  te  vsaiataai 
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medical  records  related  to  a  worker's 
disability.  Language  has  been  changed 
to  allow  such  information  to  be 
maintained  by  other  appropriate 
referring  agencies  or  facilities. 

One  comment  expresses  concern  that 
the  verification  of  nonobvious 
disabilities  is  discriminatory  and 
verification  should  be  required  for  all 
workers  employed  at  special  minimum 
wages.  This  language  has  been  deleted. 

Gbe  conunent  indicates  that 
employees,  parents,  guardians,  or  their 
autiiorized  representatives  should  have 
access  to  all  records  identified  in  this 
section  and  that  records  to  be  kept  by 
employers  should  also  include  the 
results  of  any  Wage  and  Hour 
investigations  and  decisions  made  under 
S  525.22.  There  is  no  statutory  authority 
for  requiring  employers  to  disclose  all 
records  to  employees.  However,  insofar 
as  such  records  become  a  part  of  closed 
Depeulmental  investigation  files,  they 
may  be  disclosable  under  the  Freedom 
of  Information  Act. 

Section  525.17  Revocation  of 
Certificates 

This  section  contains  procedures  for 
revoking  certificates  where  serious 
violations  occur  or  where  the  certificate 
is  no  longer  necessary  to  prevent  the 
curtailment  of  opportunities  for 
employment  There  was  one  comment 
on  this  section. 

The  comment  opposed  the  provision 
in  paragraph  (b)  extending  a  certificate 
in  effect  during  a  request  for  a  review  of 
revocation  action.  The  commenter  felt 
that  the  basis  for  revocation  should  be 
sufficient  to  warrant  immediate 
termination  of  authority  to  pay  special 
minimum  wages.  Upon  consideration, 
the  Department  concurs  with  this 
comment,  and  has  deleted  this 
paragraph. 

The  commenter  also  opposes 
paragraph  (c)  which  affords  an  employer 
the  opportunity  to  demonstrate  or 
achieve  compliance  before  a  certificate 
is  revoked.  "Hie  comment  would  have 
this  section  specify  that  payment  of  the 
full  minimum  wage  should  be  required. 
In  the  Department's  view,  fairness 
requires  that  such  an  opportunity  be 
provided  except  in  cases  of  wiUfiilness 
or  where  the  public  interest  requires 
otherwise. 

Section  525.19   Investigations  and 
Hearings 

This  section  addresses  investigations 
and  hearings  initiated  by  the 
Administrator  to  review  a  certification 
action.  There  were  two  conunents  on 
this  section. 

Both  comments  noted  the  lack  of 
specific  rules  or  procedures  for  such 


investigations  or  hearings.  One  asked 
about  authority  for  such  procedures  and 
the  relationship  to  the  provisions  for 
review  by  an  aministrative  law  judge 
under  FLSA  section  14(c)(5].  Provisions 
for  investigations  and  hearings  have 
been  a  part  of  these  regulations  since 
their  adoption.  There  are  no  formal  rules 
pertaining  to  such  procedures,  which  are 
separate  and  apart  from  proceedings 
under  section  14(c](S],  and  relate  only  to 
the  issuance  or  revocation  of 
certificates.  Language  has  been  added  to 
make  it  clear  that  these  procedures  are 
unrelated  to  those  taken  pursuant  to 
FLSA  section  14(c)(5). 

Section  525.20    Relation  to  Other  Laws 

This  section  points  out  the 
relationship  of  the  requirements  of  these 
regulations  to  other  laws  which  may 
establish  higher  standards.  There  was 
one  comment  on  this  part. 

The  comment  asked  that  the 
regulations  adopted  the  position  that  the 
receipt  of  a  certificate  does  not  carry  an 
implied  or  explicit  determination  that 
the  employer  would  be  exempt  fi-om  any 
applicable  provision  of  the  National 
Labor  Relations  Act  While  the 
Department  appreciates  the  c  tncems 
expressed  in  this  comment,  especially  in 
light  of  the  Court  of  Appeals  decision  in 
Arkansas  Lighthouse  for  the  Blind  v. 
NLRB,  851  F2nd  180  (8tii  Cir  1988),  such 
a  position  relates  to  an  interpretation  of 
the  National  Labor  Relations  Act  and  is 
inappropriate  in  FLSA  regulations. 

Section  525.21    Lowering  of  Wage 
Rates 

This  section  interprets  the  provision  in 
section  14(c)(3)  proUbiting  the  reduction 
of  the  wage  rates  of  certain  workers 
with  disabilities  widiout  prior  approval 
fix)m  the  Secretary  of  Labor  untU  May 
31, 1988.  There  were  five  conunents  on 
this  section. 

Three  of  the  comments  pointed  out 
that  the  end  of  the  period  had  already 
passed,  making  this  section  obsolete, 
and  suggested  deletion.  However,  since 
the  statute  of  limitations  covering  FLSA 
violations  is  two  years  (three  years  in 
the  case  of  willful  violations),  this 
section  will  have  some  relevance  for 
several  more  years.  One  response  asks 
for  additional  guidelines  with  respect  to 
the  criteria  listed  in  (d).  Requests  for 
exceptions  diuing  the  period  were 
handled  on  a  case-by-case  basis.  Since 
the  period  during  which  prior  approval 
was  required  has  passed,  additional 
guidelines  are  not  needed. 

Section  525.22    Employee 's  Right  to 
Petition 

This  section  discusses  the  employee's 
right  to  petition  for  a  review  by  an 


Administrative  Law  Judge  (ALJ)  of  the 
employee's  special  minimum  wage  rate. 
There  were  seven  conunents  on  this 
section. 

Three  of  the  comments  asserted  that 
insufficient  guidance  was  given  to 
employers  with  respect  to  the  exact 
criteria  that  ALJs  would  use  or  whether 
the  hearing  will  be  a  part  of  the 
enforcement  program  of  the  Wage  and 
Hour  Division.  Tlie  proposed  rule 
reflects  the  statutory  language  which 
was  new  with  the  1986  amendments. 
Additional  guidance  wiO  be  made 
available  as  experience  is  gained. 

Two  comments  indicated  that  workers 
with  disabilities  should  have  the 
opportunity  to  work  out  disputes 
through  a  normal  grievance  procedure  at 
the  local  level.  One  comment  noted  that 
the  proposed  rule  did  not  preclude  such 
a  procedure  but  proposed  that  the  rule 
encourage  such.  While  &e  Department 
appreciates  the  importance  of  such 
procedures,  it  considers  it  inappropriate 
to  include  any  provision  which  would  in 
any  way  tend  to  discourage  an 
employee's  exercise  of  rights  conferred 
by  the  statute. 

One  conunent  points  out  that  if  the 
employee  has  no  guardian,  the 
involvement  of  a  parent  or  guardian 
need  not  be  required  if  the  employee  so 
decides.  This  is  made  safficientiy  clear 
in  the  language  which  state  that  a 
petition  may  be  filed  by  the  employee  or 
a  parent  or  guardian. 

One  comment  raises  a  question  about 
the  time  requirements  ia  paragraphs 
525.22(b]  and  (c).  Paragraph  (b)  indicates 
that  aU  parties  to  a  hearing  shall  be 
given  at  least  eight  days  notice. 
Paragraph  (c)  indicates  that  any 
employer  intending  to  participate  shall 
provide  documentary  evidence  no  later 
than  15  days  prior  to  the  commencement 
of  the  hearing.  Language  has  been  added 
to  (c)  to  provide  the  employer  with 
additional  time  where  notice  of  the 
hearing  was  not  timely  received.  The 
same  comment  also  contained  concenrs 
about  the  time  requirements  applicable 
once  the  ALJ  has  rendered  a  decision. 
Since  the  time  requirements  in  the 
regulations  essentially  reflect  the 
statutory  language,  the  Department 
lacks  authority  to  provide  for  longer 
time  frames. 

One  comment  proposes  several 
technical  changes  in  this  section.  In 
paragraph  (a),  it  is  suggested  that  an 
employee's  right  to  counsel  be  made 
clear.  We  have  added  language  to  do  so. 
The  comment  objects  tkat  paragraph  (c) 
permits  the  Administrator  to  participate 
in  the  proceedings  but  aot  other  parties. 
This  provision  has  beea  included 
because  the  Administrator  has  a  special 


Federal  Regieter  /  Vol.  54.  No.  153  /  Thursday.  August  10,  1989  /  Rules  and  Regulations        32927 


role  to  play  and  interest  in  assuring  that 
the  law  is  correctiy  and  consistentiy 
interpreted  and  applied.  The  comment 
also  objects  to  the  provision  in 
paragraph  (e)  which  gives  the  ALJ 
authority  to  determine  a  wage  below  the 
statutory  minimum  where  the  wages 
paid  are  found  not  justified.  The 
conunent  indicates  that  such  authority  is 
not  found  in  the  statute  and  that,  where 
a  specific  special  minimum  wage  is 
found  not  justified,  the  employer  should 
be  required  to  pay  the  full  statutory 
minimum  until  a  new  determination  can 
be  made.  The  Department  believes  that 
the  issue  of  the  correct  wage  should  not 
be  left  unsettied  pending  fulher 
proceedings,  and  that  in  the  interest  of 
administrative  responsibility,  the  ALJ 
should  have  the  authority  to  decide  the 
correct  wage  based  on  the  evidence 
presented.  Such  authority  is  appropriate 
to  avoid  the  necessity  for  continued 
proceedings.  The  comment  also  asserts 
that  paragraph  (fj  is  too  open-ended, 
allowing  anyone  to  seek  a  review  of  the 
decision  of  an  ALJ.  This  subsection  has 
been  amended  to  clarify  that  only  those 
who  participated  in  the  initial  decision, 
including  the  Administrator,  may 
request  a  review.  The  comment  asks 
that  paragraph  (g)  be  clarified  with 
respect  to  the  amount  of  time  the 
Secretary  may  take  to  review  a  decision 
of  an  ALJ.  The  Department  reads  the 
statute  as  allowing  tiie  Secretary  30 
days  to  review  the  record  after  receiving 
a  request  for  a  review.  This  respondent 
also  recommends  additional  language 
providing  for  the  award  of  attorney's 
fees.  The  Department  finds  no  statutory 
authority  for  such  fees. 

Section  525.23    Worlt  Activities  Centers 

This  section  restates  the  provisions  of 
section  14(c)(4)  which  allow  employers 
to  continue  to  maintain  or  estabUsh 
work  activities  centers.  Two  comments 
were  received  regarding  this  secti'on. 

One  comment  expressed  the  view  that 
the  use  of  the  term  "inconsequential 
productive  capacity"  used  in  this  section 
disregarded  the  experience  of  the  last 
several  years  in  successfully  placing 
workers  with  severe  disabilities  in  the 
community  and  was  both  pejorative  and 
unnecessary  and  suggested  tiiat  the 
reference  be  deleted.  This  term  has  been 
deleted  from  the  final  rule. 

The  other  comment  opposed  the  use 
of  the  term  "deficiency"  as  used  to 
define  a  worker  with  a  disability.  This 
term  is  no  longer  used. 

Section  525.24    Advisory  Committee  on 
Special  Minimum  Wages 

This  section  provides  a  regulatory 
reference  to  the  Committee.  One 
comment  addressed  this  section. 


The  comment  discussed  the  implied 
authority  of  the  Administrator  to 
determine  the  agenda  for  a  meeting  and 
the  composition  of  the  Committee.  These 
matters  are  more  properly  addressed  in 
the  regulations  on  Federal  Advisory 
Committee  Management  (41  CFR  Part 
101-6)  and  die  Charter  of  die 
Committee,  which  must  be  filed  witii 
and  approved  by  the  General  Services 
Administration. 

In  additic-.i  to  the  comments  regarding 
specific  sections,  there  were  five  general 
comments.  One  asks  how  to  determine 
whether  an  employment  relationship 
exists  for  incarcerated  youthful 
offenders,  many  of  whom  may  have 
been  diagnosed  as  having  mental  or 
physical  disabilities,  who  have  been 
enrolled  in  sheltered  workshop-type 
programs.  Because  circumstances  may 
differ  from  program  to  program  or 
situation  to  situation,  these  questions 
must  be  addressed  on  a  case  by  case 
basis.  One  comment  suggested  it  would 
be  helpful  if  addresses  and  telephone 
numbers  of  various  Departmental  offices 
were  more  readily  available  because 
calls  to  local  offices  draw  blank 
responses  or  incorrect  referrals.  Lists  of 
all  regional  offices  are  available  for 
distribution.  In  addition,  the  addresses 
of  individual  offices  are  included  on 
certificates  and  postera.  One  comment 
suggested  basing  vacation,  holiday,  and 
sick  pay  on  the  criteria  estabhshed  in 
S  525.12(j)  (2)  and  (3)  to  satisfy  state  law 
requirements  even  though  such 
requirements  are  not  a  part  of  FLSA. 
Since  such  requirements  are  not  a  part 
of  FLSA  the  Department  may  not  set 
standards  in  these  regulations.  One 
comment  addressed  die  lack  of 
prohibitions  against  unfair  competition. 
While  such  a  prohibition  was  contained 
in  the  previous  regulations  governing  the 
employment  of  workers  widi  disabilities 
in  nonprofit  rehabilitation  facilities,  the 
Department  appeared  to  lack  statutory 
authority  to  enforce  such  a  provision. 
Therefore,  such  a  prohibition  was  not 
included  in  these  regulations.  The  same 
comment  opposed  the  payment  of  fringe 
benefits  under  a  contract  subject  to  the 
Service  Contract  Act  since  many  of  the 
individuals  are  already  receiving  other 
benefits  such  as  Medicare  or  Medicaid. 
The  commenter  proposed  providing 
benefits  only  to  those  not  already 
receiving  benefits  or  at  the  same 
proportionate  rate  as  productivity.  The 
requirement  for  full  fiinge  benefits  to 
worker  with  disabilities  employed  under 
certificates  issued  pursuant  to  this  part 
is  contained  in  Regulations  29  CFR  Part 
4.  One  comment  complained  about  the 
difficulty  of  completing  the  1-9  form 
required  under  the  Immigration  and 
Reform  Control  Act  This  is  outside  the 


scope  of  these  regulations.  The  final 
question  asked  was  whether  there  are 
provisions  for  training  in  specific 
recordkeeping  requirements  or  If  there 
are  any  written  gmdelines.  As  soon  as 
the  final  rule  is  adopted,  the  Department 
intends  to  develop  appropriate 
nontechnical  pamphlets  and  to  conduct 
public  training  sessions  with  respect  to 
these  regulations. 

Executive  Order  12291 

This  rule  is  not  classified  as  a  **major 
rule"  under  Executive  Order  12291  on 
Federal  Regulations,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or  more; 
(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Therefore  no  regulatory  impact 
analysis  is  required. 

Regulatory  Flexibilify  Act 

This  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  This  conclusion  is  based  on  all 
infonnation  presentiy  available  to  the 
Department  concerning  the  employment 
of  workers  with  disabilities.  The 
Secretary  has  certified  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  to  this  effect 

This  document  was  prepared  under 
the  direction  and  control  of  Paula  V. 
Smith,  Administrator,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects 

29  CFR  Part  524 

Handicapped,  Minimum  wages. 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  525 

Disabled,  Handicapped,  Hospitals, 
Minimiun  wages,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  529 

Hospitals,  Minimum  wages.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  above,  29 
CFR  Parts  524  and  529  are  removed  and 
29  CFR  Part  525  is  revised  as  set  forth 
below. 
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Signed  at  Wathingtoa  DC  on  the  4th  day 
of  August,  1989. 
EUaalwthDols. 
Secretary  of  Labor, 
JolmFnaar, 

Acting  Assistant  Secntary  for  Employment 
Standards. 
Paula  V.Smitfa, 
Administrator,  Wage  and  Hour  Division. 

PART  524— [REMOVED] 

1.  Part  524,  Special  Minimum  Wages 
for  Handicapped  Workers  in 
Competitive  Employment,  is  removed. 

PART  629— [REMOVED] 

2.  Part  529,  Employment  of  Patient 
Workers  in  Hospitals  and  Institutions  at 
Subminimum  Wages,  is  removed. 

3.  Part  525  is  revised  to  read  as 
follows: 

PART  525-EMPLOYMENT  OF 
WORKERS  WITH  DISABILITIES 
UNDER  SPECIAL  CERTIFICATES 

oCCa 

525.1  Introduction. 

525.2  Purpose  and  scope. 

525.3  Definitions. 

525.4  Patient  workers. 

525.5  Wage  payments. 

525.6  Compensable  time. 

525.7  Application  for  certificates. 

525.8  Special  provisions  for  temporary 
authority. 

525.9  Criteria  for  employment  of  workers 
with  disabilities  under  certificates  at 
special  minimmn  wage  rates. 

525.10  Prevailing  wage  rates. 

525.11  Issuance  of  certificates. 

525.12  Terms  and  conditions  of  special 
minimum  wage  certificates. 

525.13  Renewal  of  special  minimum  wage 
certificates. 

525.14  Posting  of  notices. 

525.15  Industrial  homewoik. 

525.18  Records  to  be  kept  by  employers. 

525.17  Revocation  of  certificates. 

525.18  Review. 

525.19  Investigations  and  hearings. 

525.20  Relation  to  other  laws. 

525.21  Lowering  of  wage  rates. 

525.22  Employee's  right  to  petition. 

525.23  Work  activities  centers. 

525.24  Advisory  Committee  on  Special 
Minimum  Wages. 

Authority:  52  Stat.  1060,  as  amended  (29 
U.S.C.  201-219];  Pub.  L  99-486, 100  Stat.  1229 
(29  U.S.C.  214). 

9S25.1    Introduetien. 

The  Fair  Labor  Standards 
Amendments  of  1986  (Pub.  L  99-486. 100 
StaL  1229}  substantially  revised  those 
provisions  of  fte  Fair  Labor  Standards 
Act  of  1938  (29  U.S.C.  201)  (FLSA) 
pennittiiig  the  employment  of 
individuals  disabled  for  the  work  to  be 
performed  (workos  with  disabiHties)  at 
special  minimum  wage  rates  below  the 


rate  that  would  otherwise  be  required 
by  statute.  These  provisions  are  codified 
at  section  14(c]  of  the  FLSA  and: 

(a)  Provide  for  the  employment  under 
certificates  of  indivicfcials  with 
disabilities  at  special  minimum  wage 
rates  which  are  commensurate  with 
those  paid  to  workers  not  disabled  for 
the  work  to  be  performed  employed  in 
the  vicinity  for  essentially  the  same 
type,  quality,  and  quantity  of  work; 

(b)  Require  employers  to  provide 
written  assurances  that  wage  rates  of 
individuals  paid  on  an  hourly  rate  basis 
be  reviewed  at  least  once  every  six 
months  and  that  the  wages  of  all 
employees  be  reviewed  at  least  annually 
to  reflect  changes  in  the  prevailing 
wages  paid  to  experienced  individuals 
not  disabled  for  the  work  to  be 
performed  employed  in  the  locality  for 
essentially  the  same  type  of  work; 

(c)  Prohibit  employers  &om  reducing 
the  wage  rates  prescribed  by  certificate 
in  effect  on  June  1, 1986,  for  two  years; 

(d)  Permit  the  continuance  or 
establishment  of  work  activities  centers; 
and 

(e)  Provide  that  any  employee 
receiving  a  special  minimum  wage  rate 
pursuant  to  section  14(c),  or  the  parent 
or  guardian  of  such  an  employee,  may 
petition  for  a  review  of  that  wage  rate 
by  an  administrative  law  judge. 

S  52S.2    Purpose  and  scope. 

The  regulations  in  this  part  govern  the 
issuance  of  all  certificates  authorizing 
the  employment  of  workers  with 
disabilities  at  special  minimum  wages 
pursuant  to  section  14(c)  of  FLSA. 

9525.3    Daflnmons. 

(a)  "FLSA"  means  the  Fair  Labor 
Standards  Act  of  1938,  as  amended. 

(b)  "Secretary"  maans  the  Secretary 
of  Labor  or  the  Secretary  of  Labor's 
authorized  representative. 

(c)  "Administrator*'  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  U.S.  Department  of  Labor,  or 
the  Administrator's  authorized 
representative. 

(d)  "Worker  with  a  disability"  for  the 
purpose  of  this  Part  means  an  individual 
whose  earning  or  productive  capacity  is 
impaired  by  a  physical  or  mental 
disability,  including  those  relating  to  age 
or  injury,  for  the  work  to  be  performed. 
DisabiUties  which  may  affect  earning  or 
productive  capacity  include  blindness, 
mental  illness,  mental  retardation, 
cerebral  palsy,  alcoholism,  and  drug 
addiction.  The  following,  taken  by 
themselves,  are  not  considered 
disabiUties  for  the  parposes  of  this  part: 
Vocational,  social,  cultural,  or 
educational  disabilities;  chronic 
unemployment  receipt  of  welfare 


benefits;  nonattendance  at  school; 
juvenile  delinquency;  and,  correctional 
parole  or  probation.  Further,  a  disabiUty 
which  may  affect  earning  or  productive 
capacity  for  one  type  of  work  may  not 
affect  such  capacity  for  another. 

(e)  "Patient  worker"  naeans  a  worker 
with  a  disability,  as  defined  above, 
employed  by  a  hospital  or  institution 
providing  residential  care  where  such 
worker  receives  treatment  or  care 
without  regard  to  whether  such  worker 
is  a  resident  of  the  establishment. 

(f)  "Hospital  or  institution,"  hereafter 
referred  to  as  "institution,"  is  a  public  or 
private,  nonprofit  or  for-profit  facility 
primarily  engaged  in  (i.e..  more  than  50 
percent  of  the  income  is  attributable  to) 
providing  residential  care  for  the  sick, 
the  aged,  or  the  mentally  ill  or  retarded, 
including  but  not  limited  to  nursing 
homes,  intermediate  care  facilities,  rest 
homes,  convalescent  homes,  homes  for 
the  elderly  and  infirm,  halfway  houses, 
residential  centers  for  drug  addicts  or 
alcoholics,  and  the  like,  whether 
licensed  or  not  Ucensed. 

(g)  "Employ"  is  defined  in  FLSA  as  "to 
suffer  or  permit  to  work."  An 
employment  relationship  arises 
whenever  an  individual,  including  an 
individual  with  a  disability,  is  suffered 
or  permitted  to  work.  The  determination 
of  an  employment  relationship  does  not 
depend  upon  the  level  of  performance  or 
whether  the  work  is  of  some  therapeutic 
benefit.  However,  an  individual  does  not 
become  an  employee  if  engaged  in  such 
activities  as  making  craft  products 
where  the  individual  voluntarily 
participates  in  such  activities  and  the 
products  become  the  property  of  the 
individual  making  them,  or  all  of  the 
funds  resulting  from  the  sale  of  the 
products  are  divided  among  the 
participants  in  the  activity  or  are  used  in 
purchasing  additional  materials  to  make 
craft  products. 

(h)  "Special  minimum  wage"  is  a 
wage  authorized  under  a  certificate 
issued  to  an  employer  under  this  part 
that  is  less  than  the  statutory  minimum 
wage. 

(i)  "Commensurate"  wage  is  a  special 
minimum  wage  paid  to  a  worker  with  a 
disability  which  is  based  on  the 
worker's  individual  productivity  in 
proportion  to  the  wage  and  productivity 
of  experienced  nondisabled  workers 
performing  essentially  tke  same  type, 
quaUty,  and  quantity  of  woric  in  the 
vicinity  in  which  the  individual  under 
certificate  is  employed.  For  example,  the 
commensurate  wage  of  a  worker  wiUi  a 
disability  who  is  75%  as  productive  as 
the  average  experienced  nondlsahled 
worker,  taking  into  consideration  the 
type,  quality,  and  quantity  of  work  of 
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the  disabled  worker,  would  be  set  at 
75%  of  the  wage  paid  to  the  nondisabled 
worker.  For  purposes  of  these 
regulations,  a  commensurate  wage  is 
always  a  special  minimum  wage,  i.e.,  a 
wage  below  the  statutory  minimum. 

(j)  "Vicinity"  or  "locality"  means  the 
geographic  area  from  which  the  labor 
force  of  the  community  is  drawn. 

(k)  "Experienced  worker"  means  a 
worker  who  has  learned  the  basic 
elements  or  requirements  of  the  work  to 
be  performed,  ordinarily  by  completion 
of  a  probationary  or  training  period. 
Typically,  such  a  worker  will  have 
received  at  least  one  pay  raise  after 
successful  completion  of  the 
probationary  or  training  period. 

§525.4    Patient  workers. 

With  respect  to  patient  workers,  as 
defined  in  §  525.3(e),  a  major  factor  in 
determining  if  an  employment 
relationship  exists  is  whether  the  work 
performed  is  of  any  consequential 
economic  benefit  to  the  institution. 
Generally,  work  shall  be  considered  to 
be  of  consequential  economic  benefit  if 
it  is  of  the  type  that  workers  without 
disabilities  normally  perform,  in  whole 
or  in  part  in  the  institution  or  elsewhere. 
However,  a  patient  does  not  become  an 
employee  if  he  or  she  merely  performs 
personal  housekeeping  chores,  such  as 
maintaining  his  or  her  own  quarters,  or 
receives  a  token  remuneration  in 
connection  with  such  services.  It  may 
also  be  possible  for  patients  in  family- 
like settings  such  as  group  homes  to 
rotate  or  share  household  tasks  or 
chores  without  becoming  employees. 

S  525.5    Wage  payments. 

(a)  An  individual  whose  earning  or 
productive  capacity  is  not  impaired  for 
the  work  being  performed  cannot  be 
employed  under  a  certificate  issued 
pursuant  to  this  part  and  must  be  paid  at 
least  the  applicable  minimum  wage.  An 
individual  whose  earning  or  productive 
capacity  is  impaired  to  the  extent  that 
the  individual  is  unable  to  earn  at  least 
the  applicable  minimum  wage  may  be 
paid  a  commensurate  wage,  but  only 
after  the  employer  has  obtained  a 
certificate  authorizing  payment  of 
special  minimiun  wages  from  the 
appropriate  office  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor. 

(b)  With  respect  to  patient  workers 
employed  in  institutions,  no  deductions 
can  be  made  fi-om  such  individuals' 
commensurate  wages  to  cover  the  cost 
of  room,  board,  or  other  services 
provided  by  the  facihty.  Such  an 
individual  must  receive  his  or  her  wages 
free  and  clear,  except  for  amounts 
deducted  for  taxes  assessed  against  the 
employee  and  any  voluntary  wage 


assignments  directed  by  the  employee. 
(See  Part  531  of  this  title.)  However,  it  is 
not  the  intention  of  these  regulations  to 
preclude  the  institution  thereafter  from 
assessing  or  collecting  charges  for  room, 
board,  and  other  services  actually 
provided  to  an  individual  to  the  extent 
permitted  by  applicable  Federal  or  State 
law  and  on  the  same  basis  as  it  assesses 
and  collects  from  nonworking  patients. 

{525.6    Compensable  time. 

Individuals  employed  subject  to  this 
part  must  be  compensated  for  all  hours 
worked.  Compensable  fime  includes  not 
only  those  hours  during  which  the 
individual  is  actually  performing 
productive  work  but  also  includes  those 
hours  when  no  work  is  performed  but 
the  individual  is  required  by  the 
employer  to  remain  available  for  the 
next  assignment.  However,  where  the 
individual  is  completely  relieved  from 
duty  and  is  not  required  to  remain 
available  for  the  next  assignment,  such 
time  will  not  be  considered 
compensable  time.  For  example,  an 
individual  employed  by  a  rehabilitation 
facility  would  not  be  engaged  in  a 
compensable  activity  where  such 
individual  is  completely  relieved  from 
duty  but  is  provided  therapy  or  the 
opportunity  to  participate  in  an 
alternative  program  or  activity  in  the 
facility  not  involving  work  and  not 
directly  related  to  the  worker's  job  (e.g., 
self-help  skills  training,  recreation,  job 
seeking  skills  training,  independent 
Uving  skills,  or  adult  basic  education). 
The  burden  of  establishing  that  such 
hours  are  not  compensable  rests  with 
the  facility  and  such  hours  must  be 
clearly  distinguishable  from 
compensable  hours.  (For  further 
information  on  compensable  time  in 
general  under  FLSA,  see  Part  785  of  this 
title.) 

S  525.7    Application  for  certmcatee. 

(a)  Application  for  a  certificate  may 
be  filed  by  any  employer  with  the 
Regional  Office  of  the  Wage  and  Hour 
Division  having  administrative 
jurisdiction  over  the  geographic  area  in 
which  the  employment  is  to  take  place. 

(b)  The  employer  shall  provide 
answers  to  all  of  the  applicable 
questions  contained  on  the  application 
form  provided  by  the  Regional  Office. 

(c)  The  application  shaJl  be  signed  by 
the  employer  or  the  employer's 
authorized  representative. 

S525J   Special  provMons  for  temporary 
■uttwrlty. 

(a)  Temporary  authority  may  be 
granted  to  an  employer  permitting  the 
employment  of  workers  with  disabilities 
pursuant  to  a  vocational  rehabiUtation 


program  of  the  Veterans  Administration 
for  veterans  with  a  service-incurred 
disability  or  a  vocational  rehabilitation 
program  administered  by  a  State 
agency. 

(b)  Temporary  authority  is  effective 
for  90  days  from  the  date  the 
appropriate  section  of  the  appUcation 
form  is  signed  and  completed  by  the 
duly  designated  representative  of  the 
State  agency  or  the  Veterans 
Administration.  Such  authority  may  not 
be  renewed  or  extended  by  the  issuing 
agency. 

(c)  The  signed  appUcation  constitutes 
the  tempora-y  authority  to  employ 
workers  with  disabiUties  at  special 
minimum  wage  rates.  A  copy  of  the 
application  must  be  forwarded  within  10 
days  to  the  appropriate  Regional  Office 
of  the  Wage  and  Hour  Division.  Upon 
receipt,  the  application  wiU  be  reviewed 
and,  where  appropriate,  a  certificate 
will  be  issued  by  the  Regional  Office. 
Where  additional  information  is 
required  or  certification  is  denied,  the 
applicant  wilj  receive  notification  from 
the  Regional  Office. 

S  525.9    Crtterta  f or  emptoyment  of 
workers  with  dlsaiiHItles  under  certWIcetee 
at  special  minimum  wage  rate*. 

(a)  In  order  to  determine  that  special 
minimum  wage  rates  are  necessary  in 
order  to  prevent  the  curtailment  of 
opportunities  for  employment,  the 
following  criteria  will  be  considered: 

(1)  The  nature  and  extent  of  the 
disabilities  of  the  individuals  employed 
as  these  disabilities  relate  to  the 
individuals'  productivity; 

(2)  The  prevailing  wages  of 
experienced  employees  not  disabled  for 
the  job  who  are  employed  in  the  vicinity 
in  industry  engaged  in  work  comparable 
to  that  performed  at  the  special 
minimum  wage  rate; 

(3)  The  productivity  of  the  woricers 
with  disabilities  compared  to  the  norm 
established  for  nondisabled  workers 
through  the  use  of  a  verifiable  woik 
measurement  method  (see  S  525.12(h))  or 
the  productivity  of  experienced 
nondisabled  workers  employed  in  the 
vicinity  on  comparable  work;  and, 

(4)  The  wage  rates  to  be  paid  to  the 
workers  with  disabiUties  for  work 
comparable  to  that  performed  by 
experienced  nondisabled  workers. 

(b)  In  order  to  be  granted  a  certificate 
authorizing  the  employment  of  workers 
with  disabiUties  at  special  minimum 
wage  rates,  the  employer  must  provide 
the  following  written  assurances 
concerning  such  employment: 

(1)  In  the  case  of  individuals  paid 
hourly  rates,  the  special  minimum  wage 
rates  wiU  be  reviewed  by  the  employer 
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at  periodic  intervals  at  a  ininiinam  of 
once  evny  six  montlis;  and, 

(2)  Wages  for  all  employees  will  be 
adjusted  by  the  employer  at  periodic 
intervals  at  a  minimum  of  once  each 
year  to  reflect  changes  in  the  prevailing 
wages  paid  to  e^qierienced  nondisabled 
individuals  employed  in  the  locality  for 
essentially  the  same  type  of  woric. 

1828.10   PrevaMng  wag*  rates. 

(a)  A  prevailing  wage  rate  is  a  wage 
rate  that  is  paid  to  an  experienced 
worker  not  disabled  for  die  work  to  be 
performed.  The  Department  recognizes 
that  there  may  be  more  than  one  wage 
rate  for  a  specific  type  of  work  in  a 
given  area.  An  employer  must  be  able  to 
demonstrate  that  the  rate  being  used  as 
prevailing  for  determining  a 
commensurate  wage  was  objectively 
determined  accorthng  to  the  guidelines 
contained  in  this  section. 

(b)  An  employe  whose  work  force 
primarily  consists  of  nondisabled 
woricers  or  who  employs  more  than  a 
token  number  of  nondisabled  workers 
doing  similar  work  may  use  as  the 
prevailing  wage  the  wage  rate  paid  to 
that  employer's  experienced 
nondisabled  employees  performing 
similar  work.  Where  an  agency  places  a 
worker  or  workers  with  disabilities  on 
the  premises  of  an  employer  described 
above,  the  wage  paid  to  the  employer's 
experienced  woricers  may  be  used  as 
prevailing. 

(c)  An  employer  whose  work  force 
prbnarily  consists  of  woricers  disabled 
for  the  woric  to  be  performed  may 
determine  the  prevailing  wage  by 
ascertaining  the  wage  rates  paid  to  the 
experienced  nondisabled  woricers  of 
other  emirioyers  in  the  vicinity.  Such 
data  may  be  obtained  by  surveying 
comparable  firms  in  the  area  that 
employ  primarily  nondisabled  workers 
doing  similar  work.  The  firms  surveyed 
must  be  representative  of  comparable 
firms  in  terms  of  wages  paid  to 
experienced  workers  doing  similar 
work.  The  appropriate  size  of  such  a 
sample  will  depend  on  the  number  of 
firms  doing  similar  work  but  should 
include  no  less  than  three  firms  unless 
there  are  fewer  firms  doing  such  work  in 
the  area.  A  comparable  finn  is  one 
which  is  of  similar  size  in  terms~Of 
employees  or  which  competes  for  or 
bids  on  contracts  of  a  similar  size  or 
nature.  Employers  may  contact  other 
sources  such  as  the  Bureau  of  Labor 
Statistics  or  private  or  State 
employment  services  where  surveys  are 
not  practical  If  similar  woric  cannot  be 
foimd  in  the  area  defined  by  the 
geographic  labor  maricet.  the  dosest 
comparable  community  may  be  used. 


(d)  The  prevailing  wage  rate  must  be 
based  upon  the  wage  rate  paid  to 
experienced  nondisabled  workers  as 
defined  elsewhere  in  these  regulations. 
Employment  services  which  only 
provide  entry  level  wage  data  are  not 
acceptable  as  sources  for  prevailing 
wage  information  as  required  in  these 
regulations. 

(e)  There  is  no  prescribed  method  for 
tabulating  the  results  of  a  prevailing 
wage  survey.  For  example,  either  a 
weighted  or  unweighted  average  would 
be  acceptable  provided  the  employer  is 
consistent  in  the  methodology  used. 

(f)  The  prevailing  wage  must  be  based 
upon  work  utilizing  similar  methods  and 
equipment.  Where  the  employer  is 
unable  to  obtain  the  prevailing  wage  for 
a  specific  job  to  be  performed  on  the 
premises,  such  as  collating  documents,  it 
would  be  acceptable  to  use  as  the 
prevailing  wage  the  wage  paid  to 
experienced  individuals  employed  in 
similar  jobs  such  as  file  clerk  or  general 
office  clerk,  requiring  the  same  general 
skill  levels. 

(g)  The  following  infbrmation  should 
be  recorded  in  documenting  the 
determination  of  prevailing  wage  rates: 

(1)  Date  of  contact  with  firm  or  other 
source; 

(2)  Name,  address,  and  phone  number 
of  firm  or  other  source  contacted; 

(3]  Individual  contacted  within  firm  or 
source; 

(4)  Title  of  individual  contacted; 

(5)  Wage  rate  information  provided; 

(6)  Brief  description  of  work  for  which 
wage  information  is  provided; 

(7)  Basis  for  the  conclusion  that  wage 
rate  is  not  based  upon  an  entry  level 
position.  (See  also  §  525.10(c].] 

(h)  A  prevailing  wage  may  not  be  less 
than  the  minimum  wage  specified  in 
section  6(a]  of  FLSA.  | 

9  S2S.1 1    Issuance  of  cirtifieatat. 

[a]  Upon  consideration  of  the  criteria 
cited  in  these  regulations,  a  special 
certificate  may  be  issued. 

(b)  If  a  special  minimum  wage 
certificate  is  issued,  a  copy  shall  be  sent 
to  the  employer.  If  denied,  the  employer 
will  be  notified  in  writing  and  told  the 
reasons  for  the  denial,  as  well  as  the 
right  to  petition  under  S  525.18. 

S  528.12   Tanns  and  condWona  of  special 
miniffliwn  wag*  cartHlcalas. 

(a)  A  special  minimum  wage 
certificate  shall  specify  the  terms  and 
conditions  under  which  it  is  granted. 

(b)  A  special  minimum  wage 
certificate  shall  apply  to  all  workers 
employed  by  the  employer  to  which  the 
special  certificate  is  granted  provided 
such  workers  are  in  fact  disabled  for  the 
work  they  are  to  perform. 


(c)  A  special  minimum  wage 
certificate  shall  be  effective  for  a  period 
to  be  designated  by  the  Administrator. 
Workers  with  disabilities  may  be  paid 
wages  lower  than  the  statutory 
minimum  wage  rate  set  forth  in  isection  6 
of  FLSA  only  during  the  effective  period 
of  the  certificate. 

(d)  Workers  paid  under  special 
minimum  wage  certificates  shall  be  paid 
wages  conunensurate  with  those  paid 
experienced  nondisabled  workers 
employed  in  the  vicinity  in  which  they 
are  employed  for  essentially  the  same 
type,  quahty,  and  quantity  of  work. 

(e)  Workers  with  disabilities  shall  be 
paid  not  less  than  one  and  one-half 
times  their  regular  rates  of  pay  for  all 
hours  worked  in  excess  of  the  maximum 
workweek  applicable  under  section  7  of 
FLSA. 

(f)  The  wages  of  all  woricers  paid  a 
special  minimum  wage  under  this  part 
shall  be  adjusted  by  the  employer  at 
periodic  intervals  at  a  minimum  of  once 
a  year  to  reflect  changes  in  the 
prevailing  wages  paid  to  experienced 
individuals  not  disabled  for  the  work  to 
be  performed  employed  in  the  vicinity 
for  essentially  the  same  type  of  work. 

(g)  Each  worker  with  a  disability  and, 
where  appropriate,  a  parent  or  guardian 
of  the  worker,  shall  be  informed,  orally 
and  in  writing,  of  the  terms  of  the 
certificate  under  which  such  worker  is 
employed.  This  requirement  may  be 
satisfied  by  making  copies  of  the 
certificate  available.  Where  a  woricer 
with  disabilities  displays  an 
understanding  of  the  terms  of  a 
certificate  and  requests  that  other 
parties  not  be  informed,  it  is  not 
necessary  to  inform  a  parent  or 
guardian. 

(h)  In  establishing  piece  rates  for 
workers  with  disabilities,  the  following 
criteria  shall  be  used: 

(1)  Industrial  work  measurement 
methods  such  as  stop  watch  time 
studies,  predetermined  time  systems, 
standard  data,  or  other  measurement 
methods  (hereinafter  referred  to  as 
"work  measurement  methods")  shall  be 
used  by  the  employer  to  establish 
standard  production  rates  of  workers 
not  disabled  for  the  work  to  be 
performed.  Hie  Department  will  accept 
the  use  of  whatever  method  an  employer 
chooses  to  use.  However,  the  employer 
has  the  responsibility  of  demonstrating 
that  a  particular  method  is  generally 
accepted  by  industrial  engineers  and 
has  been  properly  executed.  No  specific 
training  or  certification  will  be  required. 
Where  work  measurement  methods 
have  already  been  applied  by  another 
employer  or  source,  and  documentation 
exists  to  show  that  the  methods  used 
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are  the  same,  it  is  not  necessary  to 
repeat  these  methods  to  establish 
production  standards. 

(i)  The  piere  rates  shall  be  based  on 
the  standard  production  rates  (number 
of  units  an  experienced  worker  not 
disabled  for  the  work  is  expected  to 
produce  per  hour)  and  the  prevailing 
indusby  wage  rate  paid  experienced 
nondisabled  workers  in  the  vicinity  for 
essentially  the  same  type  and  quality  of 
work  or  for  work  requiring  similar  skiU. 
(Prevailing  industry  wage  rate  divided 
by  the  standard  number  of  units  per 
hour  equals  the  piece  rate.]. 

(ii)  Piece  rates  shall  not  be  less  than 
the  prevailing  piece  rates  paid 
experienced  workers  not  disabled  for 
the  work  doing  the  same  or  similar  work 
in  the  vicinity  when  such  piece  rates 
exist  and  can  be  compared  with  the 
actual  employment  situations  of  the 
workers  with  disabihties. 

(2)  Any  work  measurement  method 
used  to  establish  piece  rates  shall  be 
verifiable  through  the  use  of  established 
industrial  work  measurement 
techniques. 

(i]  If  stop  watch  time  studies  are 
made,  they  shall  be  made  with  a  person 
or  persons  whose  productivity 
represents  normal  or  near  normal 
performance.  If  their  productivity  does 
not  represent  normal  or  near  normal 
performance,  adjustments  of 
performance  shall  be  made.  Such 
adjustments,  sometimes  called 
"performance  rating"  or  "leveling"  shall 
be  made  only  by  a  person 
knowledgeable  in  diis  technique,  as 
evidenced  by  successful  completion  of 
training  in  this  area.  The  persons 
observed  should  be  given  time  to 
practice  the  work  to  be  performed  in 
order  to  provide  them  widi  an 
opportunity  to  overcome  die  initial 
learning  curve.  The  persons  observed 
shall  be  trained  to  use  the  specific  work 
method  and  tools  which  are  available  to 
workers  with  disabiUties  employed 
under  special  minimum  wage 
certificates. 

(iij  Appropriate  time  shaQ  be  allowed 
for  personal  time,  fatigue,  and 
unavoidable  delays.  Generally,  not  less 
than  1S%  allowances  (9-10  minutes  per 
hour]  shdl  be  used  in  conchicting  time 
studies. 

(iii]  Work  measurements  shall  be 
conducted  using  the  same  work  mediod 
that  will  be  utUked  by  die  woricers  widi 
disabiUties.  When  modifications  such  as 
jigs  or  fixtures  ate  made  to  production 
methods  to  accommodate  special  needs 
of  individual  workers  widi  debilities, 
additioBal  woric  measurements  need  not 
be  conducted  where  the  modifications 
enable  the  workers  with  disabilities  to 
perform  die  vroilc  or  increase 


productivity  but  would  impede  a  worker 
without  disabilities.  Where  workers 
with  disabilities  do  not  have  a  raediod 
available  to  them,  as  for  example  where 
an  adequate  number  of  machines  are 
not  available,  a  second  work 
measurement  should  be  conducted. 

(i]  Each  worker  with  a  disability 
employed  on  a  piece  rate  basis  should 
be  paid  full  earnings.  Employers  may 
"poof*  earnings  only  where  piece  rates 
cannot  be  estabhshed  for  each 
individual  worker.  An  example  of  this 
situation  is  a  team  production  operation 
where  each  woricer's  individual 
contribution  to  the  finished  product 
cannot  be  determined  separately. 
However,  in  such  situations,  the 
employer  should  make  every  effort  to 
objectively  divide  the  earnings 
according  to  the  productivity  level  of 
each  individual  worker. 

(j)  The  following  terms  shall  be  met 
for  workers  with  cdsabilities  employed 
at  houriy  rater. 

(1]  Hourly  rates  shall  be  based  upon 
the  prevailing  hourly  wage  rates  paid  to 
experienced  workers  not  disabled  for 
the  job  doing  essentially  the  same  type 
of  work  and  using  similar  methods  or 
equipment  in  the  vicinity.  (See  also 
§  525.10.] 

(2]  An  iintial  evaluation  of  a  woricer's 
productivity  shall  be  made  nvithin  die 
first  month  after  employment  begins  in 
order  to  determine  the  worker's 
commensurate  wage  rate.  The  results  of 
the  evaluation  shaU  be  recxn-ded  and  the 
woricer's  wages  shall  be  adjusted 
accordingly  no  later  than  the  first 
complete  pay  period  following  the  initial 
evaluation.  Eadi  worker  is  entitied  to 
commensurate  wages  for  all  hours 
worked.  Where  the  wages  paid  to  the 
worker  diuing  pay  periods  prior  to  die 
initial  evaluation  were  less  than  the 
commensurate  wage  indicated  by  the 
evaluation,  the  employer  must 
compensate  the  woricer  for  any  such 
difference  unless  it  can  be  demonstrated 
that  the  initial  payments  reflected  the 
commensurate  wage  due  at  that  time. 

(3]  Upon  completion  of  not  more  dian 
six  months  of  employment,  a  review 
shall  be  made  with  respect  to  die 
quantity  and  quality  of  woric  of  eadi 
houriy-rated  worker  with  a  disabiUty  as 
corapifued  to  diat  of  nondisabled 
workers  engaged  in  similar  work  or 
work  requiring  similar  skills  and  the 
findings  shall  be  recorded.  The  woricet^s 
productivity  shall  then  be  reviewed  and 
the  findings  recorded  at  least  every  6 
months  thereafter.  A  review  and 
reconfing  of  productivity  shafl  also  be 
made  after  a  worker  changes  jobs  and  at 
least  every  6  months  thereafter,  lie 
workei^s  wages  shall  be  adjusted 
accordingly  no  later  than  the  fost 


complete  pay  period  following  each 
review.  Conducting  reviews  at  six- 
mondi  intervals  should  be  viewed  as  a 
minimum  requirement  since  workers 
with  disabilities  are  entitled  to 
commensurate  wages  for  all  hours 
worked  Reviews  must  be  conducted  in 
a  manner  and  frequency  to  insure 
payment  of  commensurate  wages.  For 
example,  evaluations  should  not  be 
conducted  before  a  worker  has  had  an 
opportunity  to  become  familiar  with  the 
job  cw  at  a  time  when  the  worker  is 
fatigued  or  subject  to  conditions  that 
result  in  less  than  normal  productivity. 
(4]  Each  review  adiould  contain,  as  a 
minimum  and  in  addition  to  the  data 
cited  above,  the  foUowing:  name  of  the 
individual  being  reviewed;  date  and 
time  of  dw  review;  and.  name  and 
position  of  the  individual  doing  the 
review. 

S  525.13    RsMiiMl  of  spaciai  mMmm 
waga  certificates. 

(a]  Applications  may  be  filed  for 
renewal  of  special  fninhmiiti  wage 
certificates. 

(b)  If  an  application  for  renewal  has 
been  properly  and  timely  filed,  an 
existing  special  minimum  wage 
certificate  shall  remain  in  effect  until  die 
application  for  renewal  has  been 
granted  or  denied. 

(c]  Workers  with  disabilities  may  not 
continue  to  be  paid  special  minimum 
wages  after  notice  that  an  application 
for  renewal  has  been  denied. 

(d)  Except  in  cases  of  wiltfalness  or 
those  in  vddch  the  pubtic  interest 
requires  otherwise,  before  an 
application  fc  renewal  is  denied  facta 
or  conduct  which  may  warrant  such 
action  shall  be  called  to  the  attention  of 
the  employer  in  writing  and  such 
empl(}yer  shall  be  afforded  an 
opportunity  to  demonstrate  or  achieve 
compliance  with  all  legal  requirements. 

9525.14    Posting  Of  notlOM.   ■ 

Every  employer  having  workers  who 
are  employed  under  special  minimum 
W8^  certificates  shall  at  all  times 
display  and  make  available  to 
employees  a  poster  as  prescribed  and 
suppUed  by  the  Administrator.  The 
Administrator  will  make  available,  upon 
request,  posters  in  other  formats  such  as 
Braille  or  recorded  tapes.  Such  a  poster 
will  explain,  in  general  terras,  die 
concUticms  under  which  special 
minimiiiii  wages  may  be  paid  and  shaU 
be  posted  in  a  conspicmcms  place  on  the 
employer's  premises  vrhere  it  may  be 
readily  observed  by  the  woricera  with 
disabilities,  the  parents  and  guardians  of 
such  woricers.  and  other  woricers.  Where 
an  employer  finds  it  inappropriate  to 
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post  luch  a  notice,  this  requirement  may 
be  satisified  by  providing  the  poster 
directly  to  aU  employees  subject  to  its 
terms. 

1525.15  InduslrW  hoiMwofk. 
(a)  Where  the  employer  is  an 

organization  or  institution  carrying  out  a 
recognized  program  of  rehabiUtation  for 
workers  with  disabilities  and  holds  a 
special  certificate  issued  pursuant  to 
this  part,  certification  under  regulations 
governing  the  employment  of  industrial 
homeworkers  (29  CFR  Part  530}  is  not 
required. 

(o)  For  all  other  types  of  employers, 
special  rules  apply  to  the  employment  of 
homeworkers  in  the  following 
industries:  Jewelry  manufacturing, 
knitted  outerwear,  gloves  and  mittens, 
buttons  and  buckles,  handkerchief 
manufacturing,  embroideries,  and 
women's  apparel.  (See  29  CFR  Part  530.) 

1525.16  Records  to  be  kept  by 
•mptoyeri. 

Every  employer,  or  where  appropriate 
(in  the  case  of  records  verifying  the 
workers'  disabilities)  the  referring 
agency  or  facility,  of  workers  employed 
under  special  minimum  wage 
certificates  shall  maintain  and  have 
available  for  inspection  records 
indicating: 

(a)  Verification  of  the  workers' 
disabilities; 

(b)  Evidence  of  the  productivity  of 
each  woriier  with  a  disability  gathered 
on  a  continuing  basis  or  at  periodic 
intervals  (not  to  exceed  six  months  in 
the  case  of  employees  paid  hourly  wage 
rates); 

(c)  The  prevailing  wages  paid  workers 
not  disabled  for  the  job  performed  who 
are  employed  in  industry  in  the  vicinity 
for  essentially  the  same  type  of  work 
using  similar  methods  and  equipment  as 
that  used  by  each  worker  with 
disabilities  employed  under  a  special 
minimum  wage  certificate  (see  also 

8  52S.10(b)  and  (d)); 

(d)  The  production  standards  and 
supporting  documentation  for 
nondisabled  workers  for  each  job  being 
performed  by  workers  with  disabilities 
employed  under  special  certificates;  and 

(e)  "The  records  required  under  all  of 
the  applicable  provisions  of  Part  516  of 
this  tide,  except  that  any  provision 
pertaining  to  homeworker  handbooks 
shall  I  ot  be  applicable  to  workers  with 
disabilities  who  are  employed  by  a 
recognized  nonprofit  rehabilitation 
facility  and  wotking  in  or  about  a  home, 
apartment,  tenement,  or  room  in  a 
residential  establishment.  (See  9  525.15) 
Records  required  by  this  section  shall  be 
maintained  and  preserved  for  the 
periods  specified  in  Part  516  of  this  title. 


(Approved  by  the  Offict  of  Management  and 
Budget  under  control  number  1215-0017] 

S  525.17    Revocation  efcertiflcatee. 

(a)  A  special  minimum  wage 
certificate  may  be  revoked  for  cause  at 
any  time.  A  certificate  may  be  revoked: 

(1)  As  of  the  date  at  issuance,  if  it  is 
found  that  misrepresentations  or  false 
statements  have  been  made  in  obtaining 
the  certificate  or  in  permitting  a  worker 
with  a  disability  to  be  employed 
thereunder 

(2)  As  of  the  date  of  violation,  if  it  is 
found  that  any  of  the  provisions  of  FLSA 
or  of  the  terms  of  the  certificate  have 
been  violated;  or 

(3)  As  of  the  date  of  notice  of 
revocation,  if  it  is  foioid  that  the 
certificate  is  no  longer  necessary  in 
order  to  prevent  curtailment  of 
opportunities  for  employment,  or  that 
the  requirements  of  these  regulations 
other  than  those  referred  to  in  (a)(2) 
above  have  not  been  complied  with. 

(b)  Except  in  cases  of  willfulness  or 
those  in  which  the  public  interest 
requires  otherwise,  before  any 
certificate  shall  be  revoked,  facts  or 
conduct  which  may  warrant  such  action 
shall  be  called  to  the  attention  of  the 
employer  in  writing  and  such  employer 
shall  be  afforded  an  opportunity  to 
demonstrate  or  achieve  compliance  With 
all  legal  requirement!. 

9525.18    Review. 

Any  person  aggrieved  by  any  action 
of  the  Administrator  taken  pursuant  to 
this  part  may,  within  60  days  or  such 
additional  time  as  the  Administrator 
may  allow,  file  with  ttie  Administrator  a 
petition  for  review.  Such  review,  if 
granted,  shall  be  made  by  the 
Administrator.  Other  interested  persons. 
to  the  extent  it  is  deemed  appropriate, 
may  be  afforded  an  opportunity  to 
present  data  and  views. 

S  525.19    Investigations  and  hearings. 

The  Administrator  may  conduct  an 
investigation,  which  may  include  a 
hearing,  prior  to  taking  any  action 
pursuant  to  these  regulations.  To  the 
extent  it  is  deemed  appropriate,  the 
Administrator  may  provide  an 
opportunity  to  other  biterested  persons 
to  present  data  and  views.  Proceedings 
initiated  pursuant  to  this  section  are 
separate  from  those  taken  pursuant  to 
FLSA  section  14(c)(5)  and  S  525.22. 

SS25.20    Relation  to ottwr  laws. 

No  provision  of  these  regulations,  or 
of  any  special  minimum  wage  certificate 
issued  thereunder,  shall  excuse 
noncompliance  with  any  other  Federal 
or  State  law  or  municipal  ordinance 
establishing  higher  standards. 


9  525.21    Lowering  of  wage  rates. 

(a)  No  employer  may  reduce  the 
minimum  hourly  wage  rate,  guaranteed 
by  a  special  minimimi  wage  certificate 
in  effect  on  June  1, 1986,  of  any  worker 
with  disabihties  fit)m  June  1, 1986  until 
May  31, 1988.  without  prior 
authorization  of  the  Secretary. 

(b)  This  provision  applies  to  those 
workers  with  disabilities  who  were: 

(1)  Employed  during  the  pay  period 
which  included  June  1. 1986.  even  if  no 
work  was  performed  during  that  pay 
period;  and 

(2)  Employed  under  a  group  or 
individual  special  minimum  wage 
certificate  which  specified  a  minimum 
guaranteed  rate,  i.e.,  a  special  certificate 
issued  under  former  section  14(c)  (1)  or 
(2)(b)ofFLSA. 

(c)  In  order  to  obtain  authority  to 
lower  the  wage  rate  of  a  worker  with  a 
disability  to  whom  this  provision  applies 
to  a  rate  below  the  certificate  rate,  the 
employer  must  submit  information  as 
prescribed  imder  this  section  to  the 
appropriate  Regional  Office.  The  burden 
of  establishing  the  necessity  of  lowering 
the  wage  of  a  worker  witii  a  disability 
rests  with  the  employer. 

(d)  In  reviewing  a  request  to  lower  a 
wage  rate  of  a  worker  with  a  disability, 
documented  evidence  of  the  following 
will  be  considered: 

(1)  Any  change  in  the  worker's 
disabling  condition  which  has  a 
substantially  negative  impact  on 
productive  capacity; 

(2)  Any  change  in  the  type  of  work 
being  performed  in  the  facility  which 
would  affect  the  productivity  of  the 
worker  with  a  disabiUty  or  which  would 
result  in  the  application  of  a  lower 
prevailing  wage  rate; 

(3)  Any  change  in  general  economic 
conditions  in  the  locality  in  which  die 
work  is  performed  which  results  in 
lower  prevailing  wage  rates. 

(e)  A  wage  rate  may  not  be  lowered 
until  authorization  is  obtained. 

9525.22    Employee's  right  to  petition. 

(a)  Any  employee  receiving  a  special 
minimum  wage  at  a  rate  specified 
pursuant  to  subsection  14(c)  of  FLSA  or 
the  parent  or  guardian  of  such  an 
employee  may  petition  the  Secretary  to 
obtain  a  review  of  such  special 
minimum  wage  rate.  No  particular  form 
of  petition  is  required,  except  that  a 
petition  must  be  signed  by  the 
individual,  or  the  parent  or  guaradian  of 
the  individual,  and  should  contain  the 
name  and  address  of  the  employee  and 
the  name  and  address  of  the  employee's 
employer.  A  petition  may  be  filed  in 
person  or  by  mail  with  the 
Administrator  of  the  Wage  and  Hour 
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Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S3S02, 200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 
The  petitioner  may  be  represented  by 
counsel  in  any  stage  of  such 
proceedings.  Upon  receipt,  the  petition 
shall  be  forwarded  immediately  to  the 
Chief  Administrative  Law  Judge. 

(b)  Upon  receipt  of  a  petition,  the 
Chief  Administrative  Law  Judge  shall, 
within  10  days  of  the  receipt  of  the 
petition  by  the  Secretary,  appoint  an 
Administrative  Law  Judge  (ALJ)  to  hear 
the  case.  Upon  receipt,  ^e  ALJ  shall 
notify  the  employer  named  in  the 
petition.  The  ALJ  shall  also  notify  the 
employee,  the  employer,  the 
Administrator,  and  the  Associate 
Solicitor  for  Fair  Labor  Standards  of  the 
time  and  place  of  the  hearing.  The  date 
of  the  hearing  shall  be  not  more  than  30 
days  after  the  assignment  of  the  case  to 
the  ALJ.  All  the  parties  shall  be  given  at 
least  eight  days'  notice  of  such  hearing. 
Because  of  the  time  constraints  imposed 
by  the  statute,  requests  for 
postponement  shall  be  granted  only 
sparingly  and  for  compelling  reasons. 

(c)  Hearings  held  under  this  subpart 
shall  be  conducted,  consistent  with 
statutory  time  limitations,  under  the 
Department's  rules  of  practice  and 
procedure  for  administrative  hearings 
found  in  29  CFR  Part  18.  There  shall  be  a 
minimum  of  formalify  in  the  proceeding 
consistent  with  orderly  procedure.  Any 
employer  who  intends  to  participate  in 
the  proceeding  shall  provide  to  die  ALJ. 
and  shall  serve  on  the  petitioner  and  the 
Associate  Solicitor  for  Fair  Labor 
Standards  no  later  than  15  days  prior  to 
the  commencement  of  the  hearing,  or  as 
soon  as  practical  depending  on  when 
the  notice  of  a  hearing  as  required  under 
paragraph  (b)  was  received,  that 
documentary  evidence  pertaining  to  the 
employee  or  employees  identified  in  the 
petition  which  is  contained  in  the 
records  required  by  9  525.16  (a),  (b).  (c) 
and  (d).  The  Administrator  shall  be 
permitted  to  participate  by  counsel  in 
the  proceeding  upon  application. 

(d)  In  determining  whether  any 
special  minimum  wage  rate  is  justified, 
the  ALJ  shall  consider,  to  the  extent 


evidence  is  available,  the  productivity  of 
the  employee  or  employees  identified  in 
the  petition  and  the  conditions  under 
which  such  productivity  was  measured, 
and  the  productivity  of  other  employees 
performing  work  of  essentially  tibe  same 
type  and  quality  for  other  employers  in 
the  same  vicinity  and  the  conditions 
under  which  much  productivity  was 
mesured.  In  these  proceedings,  the 
burden  of  proof  on  all  matters  relating  to 
the  propriety  of  a  wage  at  issue  shall 
rest  with  the  employer. 

(e)  The  ALJ  shall  issue  a  decision 
within  30  days  after  the  termination  of 
the  hearing  and  shall  serve  the  decision 
on  the  Administrator  and  all  interested 
parties  by  Express  Mail  or  other  similar 
system  guaranteeing  one-day  delivery, 
llie  decision  shall  contain  appropriate 
findings  and  conclusions  and  an  order.  If 
the  ALJ  finds  that  the  special  minimum 
wage  being  paid  or  which  has  been  paid 
is  not  justified,  the  order  shall  specify 
the  lawful  rate  and  the  period  of 
employment  to  which  the  rate  is 
applicable.  In  the  absence  of  evidence 
sufficient  to  support  the  conclusion  that 
the  proper  wage  should  be  less  tiian  the 
minimum  wage,  the  ALJ  shall  order  that 
the  minimum  wage  be  paid. 

(f)  Within  15  days  after  the  date  of  the 
decision  of  the  ALJ,  the  petitioner,  the 
Administrator,  or  the  employer  who 
seeks  review  thereof  may  request 
review  by  the  Secretary.  No  particular 
form  of  request  is  required,  except  that  a 
request  must  be  in  writing  and  must 
attach  a  copy  of  the  ALJ's  decision. 
Requests  for  review  shall  be  filed  with 
the  Secretary  of  Labor.  200  Constitution 
Ave.  NW.,  Washington,  DC  20210.  Any 
other  interested  party  may  file  a  reply 
thereto  with  the  Secretary  and  the 
Administrator  within  5  working  days  of 
receipt  of  such  request  for  review.  The 
request  for  review  and  reply  thereto 
shall  be  transmitted  by  the 
Administrator  to  all  interested  parties 
by  Express  Mail  or  other  similar  system 
guaranteeing  one-day  delivery. 

(g)  The  decision  of  the  ALJ  shall  be 
deemed  to  be  final  agency  action  30 
days  after  issuance  hereof,  unless 
within  30  days  of  the  date  of  the 
decision  the  Secretary  grants  a  request 


to  review  the  decision.  Where  such 
request  for  review  is  granted,  within  30 
days  after  receipt  of  such  request  the 
Secretary  shall  review  the  record  and 
shall  either  adopt  the  decision  of  the 
ALJ  or  issue  exceptions.  The  decision  of 
the  ALJ,  together  with  any  exceptions 
issued  by  the  Secretary,  shall  be  deemed 
to  be  a  final  agency  action. 

(h)  Within  30  days  of  issuance  of  the 
final  action  of  the  Secretary  reviewing 
the  decision  of  the  ALJ  or  declining  to 
grant  such  review,  any  person  adversely 
affected  or  aggrieved  by  such  action 
may  seek-judicial  review  pursuant  to 
Chapter  7  of  Title  5.  United  States  Code. 
The  record  of  the  case,  including  the 
record  of  proceedings  before  the  ALJ. 
shall  be  transmitted  by  the  Secretary  to 
the  appropriate  court  pursuant  to  the 
rules  of  such  court. 

9525.23   Work  activltiss  eentors. 

Nothing  in  these  regulations  shall  be 
interpreted  to  prevent  an  employer  from 
maintaining  or  establishing  work 
activities  centers  to  provide  therapeutic 
activities  for  workers  with  disabilities 
as  long  as  the  employer  compUes  with 
the  requirement  of  these  regulations. 
Work  activities  centers  shall  include 
centers  planned  and  designed  to  provide 
therapeutic  activities  for  workers  with 
severe  disabilities  affecting  their 
productive  capacity.  Any  establishment 
whose  workers  with  disabilities  are 
employed  at  special  minimum  wages 
must  comply  with  the  requirements  of 
this  part,  regardless  of  the  designation 
of  such  establishment. 

9525J24   Advisory  Committot  on  Special 
Minimum  Wages. 

The  Advisory  Committee  on  Special 
Minimum  Wages,  the  members  of  which 
are  appointed  by  the  Secretary,  shall 
advise  and  make  recommendations  to 
the  Administrator  concerning  the 
administration  and  enforcement  of  these 
regulations  and  the  need  for 
amendments  thereof  and  shall  serve 
such  other  functions  as  may  be  desired 
by  the  Administrator. 

[FR  Doc.  89-18668  Filed  8-6-89;  8:45  am] 

SnjJHQ  CODE  4510-27-41 


Thursday 
August  10, 1989 


Part  III 

Department  of 
Education 


34  CFR  Part  208 

Mathematics-Science  Education  Program; 
State  Grants;  Finai  Reguiations 


32936       Federal  RegUter  /  Vol.  54.  No.  153  /  Thursday.  August  10.  1989  /  Rules  and  Regulations 


DEPARTMEHT  OF  EDUCATION 

34CFRPwt208 

RIN  1810-AA40 

Mattwmatice-Science  Education 
Program;  State  Qranta 

aocncy:  Department  of  Education. 
action:  Final  regulations. 

tUMMARY:  The  Secretary  issues  these 
regulations  for  the  program  of  State 
grants  for  strengthening  the  economic 
competitiveness  and  national  security  of 
the  United  States  by  improving  the  skills 
of  teachers  and  the  quality  of  instruction 
in  mathematics  and  science  in  the 
Nation's  pubUc  and  private  elementary 
and  secondary  schools.  These 
regulations  implement  the  changes  in 
the  Mathematics  and  Science  Education 
Program  as  a  result  of  its  reauthorization 
as  the  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education  Act 
of  1988. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  pubUcation  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  SS  208.11  and 
208.22.  Sections  208.11  and  208.22  will 
become  effective  after  the  information 
collection  requirements  contained  in 
those  sections  have  been  submitted  by 
the  Department  of  Education  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  die  Fednal 
Register. 

FOM  FURTHER  INFORMATION  CONTACT. 
Ms.  Genevieve  W.  ComeUus,  Director, 
Division  of  Formula  Grants,  School 
Improvement  Programs,  400  Maryland 
Avenue  SW.,  (Room  2040.  FOB-6). 
Washington.  DC.  20202-6248.  (202)  732- 
4062. 

SUPPLEMENTARY  INFORMATION:  Title  11. 
Part  A  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  enacted  in  the 
Augustus  F.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  1988  (Pub. 
L 100-297),  reauthorizes  the 
mathematics  and  science  education 
program.  The  new  Act  (the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act)  revises  several  of  the 
provisions  of  the  predecessor  statute 
(Title  II  of  the  Education  for  Economic 
Security  Act).  However,  the  purpose  of 
the  program  is  still  to  improve  the  skills 


of  teachers  and  the  quality  of  instruction 
in  mathematics  and  icience. 

The  following  regulations  implement 
the  changes  required  by  Pub.  L  100-297. 

On  December  6, 1988,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (53  FR  49280). 

The  NPRM  included  a  discussion  of 
major  changes  and  issues.  In  addition  to 
clarifying  changes  mandated  by  the 
statute,  this  discussion  included  a 
statement  of  the  Secretary's  policy,  in 
situations  where  the  State  educational 
agency  (SEA)  determines  that  a  local 
educational  agency  (LEA)  has  not  made 
adequate  progress  in  implementing  its 
program,  to  permit  the  SEA  either  to 
approve  appropriate  revisions  in  the 
I^A's  application  or,  after  providing  the 
LEA  an  opportunity  for  a  hearing,  to 
disapprove  the  LEA's  apphcation.  In 
addition,  the  discussion  proposed  an 
explanation  of  the  expanded  definition 
of  retraining  in  the  higher  education 
program  as  well  as  some  specifics  of  the 
required  agreement  between  institutions 
of  higher  education  (IHEs)  and  LEAs. 
Finally,  it  explained  briefly  that  the 
regulations  that  would  govern  a  bypass 
for  a  grantee's  failure  to  provide  for  the 
participation  of  children  or  teachers 
from  private  nonprofit  schools  were 
those  proposed  in  the  Federal  Register 
on  August  18, 1988. 


Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  the  Department 
received  a  number  at  written  comments 
on  the  proposed  regulations.  An 
analysis  of  the  substantive  comments  is 
published  as  an  appendix  to  these  final 
regulations. 

Executive  Order  12281 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order.  j 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

list  of  Subjects  in  34  CFR  Part  208 

Colleges  and  universities.  Consortium, 
Economically  disadvantaged.  Education, 
Elementary  and  secondary  education. 
Gifted  and  talented.  Grants 
administration.  Grant  programs — 
education,  Inservice  education,  Low- 
income  families.  Mathematics, 
Museums,  Nonprofit  educational 
organization.  Other  appropriate 
educational  personnel,  Preservice 
education.  Private  schools.  Recruitment 
and  retention.  Reporting  and 
recordkeeping  requirements,  Retraining, 
Science  and  technology.  State 
administered  programs.  Students. 
Teachers.  Training  program, 
Underserved  and  underrepresented. 
Vocational  education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.164,  The  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education  Act.) 

Dated:  August  4, 1989. 
Lauro  F.  Cavazos.  1 

Secretary  of  Education.      ' 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  208  to  read  as  follows: 

PART  208— MATHEMATICS  AND 
SCIENCE  EDUCATION  PROGRAM 

Sutipart  A— General 

208.1  Purpose. 

208.2  Applicable  regulations. 

208.3  Definitions  that  apply  to  programs 
under  this  part. 

20e.4-20&10  [Reserved] 

Subpart  B— Application  Procedurec 

206.11  State  application. 
208.12-208.20  [Reserved] 

Subpart  C— Elementary  and  Secondary 
Education  Programs  and  Activities 

208.21  In-State  apportionment. 
20ft22  LEA  application. 
20a23  Use  of  funds  by  LEAs. 
20a24  Use  of  funds  by  SEAs  for 

demonstration  and  exemplary  programs. 
208.25  Use  of  funds  by  SEAs  for  technical 

assistance  and  administrative  costs. 
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208.26-208.30  [Reserved] 

Subpart  0— Higher  Education  Programs 
andActivitiee 

208.31  Apportionment  of  funds. 

208.32  IHE  application. 

208.33  Use  of  funds  by  IHEs. 
208.34-208.40  [Reserved] 

Subpart  E— Fiscal  Requirements 

208.41  Supplement  not  supplant 
208.42-208.50  [Reserved] 

Subpart  F— Participation  of  Private  Sctiools 

208.51  Participation  of  children  and  teachers 
in  private  schools. 

208.52  Bypass. 
208.53-208.60  [Reserved] 

Authority:  20  U.S.C.  2981-2993. 

Subpart  A— General 

§208.1    Purpose. 

The  Secretary  provides  financial 
assistance  under  this  part  to  states  to 
strengthen  the  economic 
competitiveness  and  national  security  of 
the  United  States  by  improving  the  skills 
of  teachers  and  the  quality  of  instruction 
in  mathematics  and  science  in  the 
Nation's  public  and  private  elementary 
and  secondary  schools. 

(Authority:  20  U.S.C.  2982] 

5208.2  Applicable  regulations. 

The  following  regulations  apply  to 
programs  for  which  the  Secretary 
provides  financial  assistance  under  this 
part: 

(a)  The  regulations  in  this  part 

(b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education.  Hospitals,  and 
Nonprofit  Organizations),  part  76  (State- 
Administered  Programs),  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  part  80 
(uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  part 
81  (General  Education  Provisions  Act- 
Enforcement),  and  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-free  Workplace  (Grants)), 

(Authority:  20  U.S.C.  2981-2991,  2993] 

5205.3  Definitions  thet^ply  to  programs 
under  tills  pert. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Application 
Department 
EDGAR 
Elementary  school 


Fiscal  year 

Local  educational  agency  (LEA) 

Nonprofit 

Private 

Public 

Secretary 

State  educational  agency'  (SEA) 

'  (b)  Additional  definitions.  The 

following  additional  terms  used  in  this 

part  are  defined  as  follows: 

Act  means  Title  II.  part  A  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (The  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education 
Act). 

Institution  of  higher  education  (IHE) 
has  the  meaning  given  that  term  in 
section  1201(a)  of  the  Higher  Education 
Act  of  1965. 20  U.S.C.  1141(a). 

Magnet  school  programs  for  gifted 
and  talented  students  means  programs 
for  gifted  and  talented  students  in 
meignet  schools  or  magnet  programs  in 
regular  schools  that  attract  gifted  and 
talented  students  from  other  schools. 
Magnet  schools  are  schools  or  education 
centers  that  offer  a  special  curriculum, 
and  include  but  are  not  limited  to. 
schools  or  education  centers  capable  of 
attracting  substantial  numbers  of 
students  of  different  racial  backgrounds. 

Nonprofit  organizations  include,  but 
are  not  limited  to.  museums,  libraries, 
educational  television  stations, 
professional  science,  mathematics,  and 
engineering  societies  and  associations, 
associations  for  the  development  and 
dissemination  of  projects  designed  to 
improve  student  understanding  and 
performance  in  science  and 
mathematics,  and  other  organizations 
that  meet  the  definition  of  "nonprofit"  in 
34  CFR  77.1. 

Secondary  school  means  a  day  or 
residential  school  that  provides 
secondary  education,  as  determined 
under  State  law.  except  that  it  does  not 
include  any  education  provided  beyond 
grade  12. 

State  means  each  of  the  several 
States,  the  District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico.  "State" 
also  includes  the  "insular  areas"  of 
Guam.  American  Samoa,  the  Virgin 
Islands,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  and,  as 
appropriate,  the  Federated  States  of 
Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  RepubUc  of  Palau  (or 
the  Trust  Territory  of  the  Pacific  Islands 
(Palau).  if  the  Compact  of  Free 
Association  for  Palau  has  not  been 
ratified  when  funds  are  allocated). 

State  agency  for  higher  education 
fSAHE)  means  the  State  board  of  higher 
education  or  other  agency  or  officer 
primarily  responsible  for  the  State 
supervision  of  higher  education,  or,  if 


there  is  no  such  officer  or  agency,  an 
officer  or  agency  designated  for  the 
purposes  of  this  part  by  the  Governor  or 
by  State  law. 

(Authority:  20  U.S.C.  2981-2991,  2993) 

H20l.4-20e.l0   [Reeerved] 

Subpart  B— Application  ProceCkirta 

S208.11    State  eppHcation. 

(a)  Of  the  amount  allotted  to  each 
State  under  section  2004  of  the  Act.  the 
Secretary  awards,  on  the  basis  of 
approved  State  appUcations.  75  percent 
to  the  State's  SEA  for  elementary  and 
secondary  education  programs  (in 
accordance  with  SS  208.23,  208.24.  and 
208.25)  and  25  percent  to  the  State's 
SAHE  for  higher  education  programs  (in 
accordance  with  S  208.33).  The  SEA 
shall  apportion  these  funds  in 
accordance  with  S  208.21;  the  SAHE 
shall  apportion  these  funds  in 
accordance  with  S  208.31. 

(b)  A  State  that  desires  to  receive 
funds  under  this  part  shall  have  on  file 
with  the  Secretary  an  appUcation  that 
covers  a  period  of  three  fiscal  years. 
Each  State  appUcation  must — 

(1)  Designate  the  SEA  as  the  agency 
responsible  for  the  administration  and 
supervision  of  the  elementary  and 
secondary  education  programs 
described  in  subpart  C  of  this  part  and 
the  SAHE  as  the  agency  responsible  for 
the  administration  and  supervision  of 
the  higher  education  programs  described 
in  subpart  D  of  this  part; 

(2)  Provide  assurances  that — 

(i)  Payments  will  be  distributed  by  the 
State  in  accordance  with  the  provisions 
of  S  208.21  and  208.31; 

(ii)  Provision  will  be  made  for  the 
equitable  participation  of  nonprofit 
private  school  children  and  teachers,  in 
accordance  with  S  208.51,  in  elementary 
and  secondary  education  programs 
described  in  subpart  F  of  this  part; 

(iii)  Provision  will  be  made  for  fiscal 
control  and  accounting  procedures  to 
ensure  proper  accounting  and 
expenditure  of  funds  made  available 
under  this  part; 

(iv)  Funds  made  available  under  this 
part  will  be  used  to  supplement  and  not 
supplant  non-Federal  fimds  in 
accordance  with  S  208.41; 

(v)  During  the  three-year  period  of  the 
plan,  the  State  will  evaluate  its 
standards  for  teacher  preparation, 
licensing,  certification,  and  endorsement 
for  elementary  and  secondary 
mathematics  and  science; 

(vi)  The  State  will  take  into  account 
the  needs  for  greater  access  to,  and 
participation  in.  mathematics  and 
science  by  students  and  teachers  from 
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historically  onderrepretented  and 
underaerred  groups,  inchiding  females, 
minorities,  individuals  with  liauted 
English  proficiency,  the  economically 
disadvantaged  and  the  handicaj^ed; 

(vii]  The  needs  of  teachers  and 
students  in  areas  of  hi^  concentrations 
of  low-income  students  and  sparsely 
populated  areas  will  be  considered  in 
the  distribution  of  funds  reserved  for 
State  use;  and 

(viii]  The  programs  conducted  with 
State  funds  will  be  assessed  annually 
(including  collecting  statistics  on  the 
nimiber  of  students  and  teachers 
involved  in  these  programs]  and  the 
data  from  these  assessments,  as  well  as 
a  simunary  of  the  local  assessments 
required  under  fi  208.22(b)(1).  will  be 
submitted  to  the  Secretary; 

(3)  Provide  descriptions  of— 

(i)  How,  if  appropriate,  funds  paid 
under  this  part  will  be  coordinated  with 
State  and  local  funds  and  other  Federal 
resources,  particidarly  resources 
available  from  the  National  Science 
Foundation  or  the  Department  of 
Energy,  or  both: 

(ii)  Procedures  for— 

(A)  Submitting  applications  for  the 
programs  described  in  subparts  C  and  D 
of  this  part,  and 

(6)  Approval  of  applications  by  the 
appropriate  State  agency,  includ^ 
procedures  to  ensure  in  accordance  with 
34  CFR  78.401  that  the  State  agency  will 
not  disapprove  an  application  without 
notice  and  opportunity  for  a  hearing. 
Disapproval  of  an  application  does  not 
include  a  determination  by  a  SAHE  as 
to  the  relative  merit  of  a  competing 
application  submitted  under  {  208:32; 

(iii)  How  programs  under  this  part  will 
meet  the  teacher  training  and  ciuriculum 
needs  projected  under  paragraph  (b)(4) 
of  this  section; 

(iv)  Specific  activities  that  will  be 
undertaken  that  involve  IHEs; 

(v)  Specific  activities  that  vrill  be 
supported  with  funds  reserved  for  State 
use,  and  how  those  activities  relate  to 
the  State's  needs  in  mathematics  and 
science;  and 

(vi)  Specific  activities  the  State  will 
support  to  improve  access  of  historically 
underrepresented  groups  iuimathematics 
and  science  education;  and 

(4)  Contain  the  following  information: 
(i)  A  projection  of  die  supply  and 

demand  for  teachers  within  the  State  in 
all  the  mathematics  and  science  subject 
areas  at  the  elementary  and  secondary 
levels,  including  a  consideration  of  the 
impact  of  changing  State  graduation 
requirements  and  other  State  reforms  on 
the  supply  of  those  teadiers. 

(ii)  An  assessment  of  the  current 
elementary  and  secondary  cuiriculnm 


needs  within  the  State  in  mathematics 
and  science. 

(c)  The  Secretary  approves  any  State 
application  that  meets  the  requirements 
of  this  section. 

(Authority:  20  U.S.C.  2988] 
K  208.12-208^    [RMMved] 

Subpert  C— Elementary  and 
Secondary  Educatioa  Programa  and 
Activitiee 

S  208.21    In-State  apportionnwnt 

(a)  Each  SEA  shall  distribute  to  LEAs 
within  the  State,  for  use  under  S  208.23, 
not  less  than  90  percent  of  the  funds 
allotted  to  it  under  S  a08.11(a),  as 
follows: 

(l)(i)  Fifty  (50)  percent  of  the  funds 
must  be  distributed  to  LEAs  according 
to  the  relative  enrollments  in  public  and 
private  nonprofit  schools  within  the 
school  districts  of  the  LEAs.  Relative 
enrollments  may  be  calculated,  at  the 
option  of  the  SEA,  on  the  basis  of  the 
total  number  of  children  enrolled  in 
public  schools  and — 

(A)  Private  nonprofit  schools;  or 

(B)  Private  nonprofit  schools  desiring 
that  their  children  and  teachers 
participate  in  programs  or  projects 
assisted  under  the  Act. 

(ii)  Nothing  in  paragraph  (a](l)(i)  of 
this  section  diminishes  the  responsibility 
of  an  LEA  to  contact  on  an  aimual 
basis,  appropriate  oSRcials  of  private 
nonprofit  schools  within  its  sdiool 
district  to  determine  whether  those 
officials  desire  that  their  children  and 
teachers  participate  ia  programs  or 
projects  funded  under  the  Act. 

(2)  Fifty  (50)  percent  of  the  funds  must 
be  distributed  to  LEAs  in  the  same 
proportion  as  funds  imder  part  A  of 
chapter  1  of  title  I  of  die  Elementary  and 
Secondary  Education  Act  of  1965,  are 
distributed. 

(b)  Each  SEA  shall  use  not  less  than 
five  percent  of  the  total  funds  allotted  to 
it  under  S  208.11(a)  for  demonstration 
and  exemplary  program  activities 
described  in  S  208.24. 

(c)  Each  SEA  shall  «se  not  more  than 
five  percent  of  the  funds  allotted  to  it 
under  i  20ail(a)  for  technical 
assistance  and  administrative  costs,  as 
described  in  S  208.25. 

(Authority:  20  U.S.C.  2986) 

1208.22    LEA  application. 

(a)  An  LEA  that  desires  to  receive  an 
allocation  of  funds  under  subpart  C  of 
this  part  shall  submit  to  the  SEA  an 
application  that  coven  a  period  of  three 
fiscal  years  and  meets  the  requirements 
of  this  section. 

(b)  An  LEA  may  apply  for  funds  under 
paragrai^  (a)  of  this  section,  singly  or  in 


conjunction  with  otiier  L£As,  IHEs,  or 
an  intermediate  educatioaal  unit  to 
conduct  programs  under  |  208.23.  Each 
LEA  application  must  include — 

(1)  A  summary  assessment  of— 

(i)  The  needs  of  its  cunent  teachers  in 
mathematics  and  science  and  whether  a 
shortage  of  qualified  teachers  in  these 
subjects  exists  or  will  exist  within  five 
years  of  the  date  of  the  application; 

(ii)  The  current  levels  oif  mathematics 
and  science  student  achievement  in  the 
LEA;  and 

(iii)  The  curricular  needs  of  the  LEA  In 
mathematics  and  science; 

(2)  Information  the  SEA  may  require 
describing  the  LEA's  proposed  activities 
and  expenditiu^s  of  funds  for  those 
activities  under  §  208.23.  This 
information  must  includei  at  minimum,  a 
description  of— 

(i)  How  the  LEA  plans  to  use  funds 
received  under  this  part  to  meet  the 
needs  described  m  paragraph  (b)(lj(i)  of 
this  section; 

(ii)  If  applicable,  how  fonds  it  receives 
under  this  part  will  be  coordinated  with 
State,  local,  and  other  Federal  resources, 
especially  with  respect  to  any  programs 
available  from  the  National  Science 
Foundation,  the  Department  of  Energy, 
or  both;  and 

(iii)  If  applicable,  how  the  assisted 
programs  will  use  other  resources  of  the 
community  and  involve  public  agencies, 
private  industry,  IHEs,  public  and 
private  nonprofit  organizations,  and 
other  appropriate  institudons;  and 

(3)  Assurances  that — 

(i)  {Programs  will  take  into  account  the 
need  for  greater  access  to  and 
participation  in  mathematics  and 
science  programs  by  students  from 
historically  underrepresented  groups, 
including  females,  minorities, 
individuals  with  limited  English 
proficiency,  the  economically 
disadvantaged,  and  the  Imndicapped; 
and 

(ii)  Programs  assisted  will  be  assessed 
and  progress  made  will  be  reported,  in 
terms  of  numbers  of  teackers  and 
students  affected,  and  the  results  will  be 
submitted  to  the  SEA  in  die  time  and 
manner  that  the  SEA  reqaires. 

(c)  Notwithstanding  paragraph  (a)  of 
this  section,  an  LEA  diat  has  applied  for 
funds  singly  or  in  conjunction  with  other 
LEAs.  IHEs,  or  an  intermediate 
educational  unit  and  that  desires  to 
change  the  basis  on  which  its  programs 
are  funded,  shall  submit  to  die  SFA  an 
amended  application  for  the  remainder 
of  the  application  period.  The  amended 
application  must  update  fhe  information 
required  by  paragraph  (b)  of  this 
section. 
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(d)  (1)  The  SEA  shall  renew  payments 
to  the  L£A  under  this  program  if  it 
determines  on  the  basis  <rf  its  review  of 
the  LEA's  application  and  any  other 
information  it  may  have,  that  the  LEA  is 
making  adequate  progress  toward  the 
goals  of  this  part 

(2)  If  die  SEA  determines  Uiat  die  LEA 
has  not  made  adequate  progress  toward 
meeting  the  goals  of  this  part,  the  SEA 
may— 

(i)  Approve  revisions  to  the  programs 
funded  under  this  part  that  are  proposed 
by  the  LEA  if  those  revisions  will 
enable  the  LEA  to  meet  the  goals  of  this 
part  or 

(ii)  After  affording  the  I£A  notice  and 
opportunity  for  a  hearing,  disapprove 
the  LEA's  application. 

(Authority:  20  U.S.C.  2989] 

S208.23    UeaoffundsbyLEAa. 

(a)  An  LEA  shall  use  the  funds  it 
receives  under  9  208.21(a)  to  support  one 
or  more  of  the  following: 

(1)  The  expansion  and  improvement  of 
preservice  and  inservice  training  and 
retraining  for  teachers  and  other 
appropriate  school  personnel  in  the 
fields  of  mathematics  and  science, 
including  vocational  education  teachers 
who  use  mathematics  and  science  in 
teaching  vocational  education  courses. 

(2)  Recruitment  or  retraining  of 
minority  teachers  to  become 
mathematics  and  science  teachers. 

(3)  Training  in  and  instructional  use  of 
computers,  video,  and  other 
telecommunications  technologies  as  part 
of  a  mathematics  and  science  program 
(which  may  include  the  purchase  of 
computers  or  other  telecommunications 
equipment  in  schools  with  an  enrolbnent 
of  50  percent  or  more  of  students  from 
low-income  families  after  all  other 
training  needs  have  been  met). 

(4)  Integrating  higher-order  analytical 
and  problem-solving  skills  into  the 
mathematics  and  science  curriculum. 

(5)  Providing  funds  for  grants  projects 
for  individual  teachers  within  the  LEA 
to  undertake  projects  to  improve  either 
their  teaching  ability  or  the  instructional 
materials  they  use  in  their  mathematics 
and  science  classrooms. 

(b)  An  LEA  may  carry  out  the  training 
and  instruction  under  this  section — 

(1)  Through  agreements  with  public 
agencies,  private  industry,  IHEs,  and 
nonprofit  organizations;  and 

(2)  In  conjunction  with  one  or  more 
LEAs  wiUiin  Uie  State,  widi  die  SEA  or 
with  both  LEAs  and  the  SEA 

(c)  An  LEA  may  use  not  more  than 
five  percent  of  the  funds  it  receives 
under  §  208.21  for  local  administration 
of  these  programs. 

(Authority:  20  U.S.C  2968] 


{208^   UaaetfundabySEAafar 


(a)  An  SEA  shall  use  the  funds 
described  under  i  20B.21(b)  to  support 
one  or  more  of  the  following: 

(1)  Demonstration  and  exemplary 
programs  in  the  fields  of  mathonatics 
and  science  for — 

(i)  Teacher  training  and  retraining  and 
inservice  upgrading  of  teacher  skills; 

(ii)  Instructional  equipment  and 
materials  and  necessary  technical 
assistance;  or 

(iii)  Special  projects  for  historically 
underrepresented  and  underserved 
populations  and  for  gifted  and  talented 
students. 

(2)  The  dissemination  of  information 
relating  to  demonstration  and 
exemplary  programs  to  all  LEAs  widiin 
the  State. 

(b)  In  funding  demonstration  and 
exemplary  programs  under  paragraph 
(a)(1)  of  this  section,  the  SEA  shall  give 
special  consideration  to  special  projects 
in  mathematics  and  science  for — 

(1)  Students  from  historically 
underrepresented  and  underserved 
populations,  including  females, 
minorities,  handicapped  individuals, 
individuals  with  limited  English 
proficiency,  and  migrant  students;  and 

(2)  Gifted  and  talented  stiidents.  A 
program  for  gifted  and  talented  students 
may  include  assistance  to  a  magnet 
school  program  for  those  students. 

(Authority:  20  U.S.C.  2986) 

S208.25    Uee  Of  funds  l»ySEAs  for 
technical  assistance  and  admlniaUaave 


An  SEA  may  use  the  funds  described 
under  S  208.21(c)— 

(a)  To  provide  technical  assistance  to 
LEAs  and,  if  appropriate,  IHEs  and 
nonprofit  organizations  that  are 
conducting  programs  under  S  20&23;  and 

(b)  For  the  costs  incurred  by  the  SEA 
in  administering  and  assessing  programs 
assisted  under  this  part 

(Authority:  20  U.S.C.  2986) 
S9  208.28-208.30    [Reaervwl] 

Subpart  D— Higher  Education 
Programa  and  ActMtlea 

{208J1    Apportionment  of  funds. 

(a)  Funds  for  IHEs.  (1)  A  SAHE  shall 
distribute  not  less  than  ninety-five  (95) 
percent  of  the  funds  it  receives  under 
§  208.11(a]  to  IHEs  in  accordance  widi 
the  appUcation  procedures  governing 
IHEs  in  S  208.32. 

(2)  The  SAHE  shall  make  every  effort 
to  ensure  equitable  participation  of 
public  and  private  IHEs. 

(3)  The  SAHE  may  use  funds 
described  in  this  section  for  cooperative 


programs  among  IHEs,  LEAs,  SBAs, 
private  industry,  and  nonprofit 
organizations,  for  the  development  and 
dissemination  of  projects  designed  to 
improve  student  understanding  and 
performance  in  science  and 
mathematics. 

(b)  Fands  retained  by  SAHEs.  A 
SAHE  may  reserve  not  more  than  five 
percent  of  the  funds  it  receives  under 
9  208.11  for  die  costs  incurred  by  the 
SAHE  for  die  State  assessment  of 
curriculum  needs  required  by 
S  208.11(b)(4)(ii]  and  for  adminisbvtion 
and  evaluation  of  programs  assisted 
under  this  part. 

(Authority:  20  U.S.C.  2987) 
(206.32    IHE  sppllcatton. 

An  IHE  wishing  to  receive  a  grant  for 
programs  funded  under  the  Act  may 
apply  to  the  SAHE  on  a  competitive 
basis  either  as  an  individual  subgrantee 
or  on  behalf  of  a  proposed  cooperative 
program  (see  S  208.31(a)(2)].  llie 
application  must  contain  information 
that  the  SAHE  may  require,  and  must 
demonstrate  the  IHE's  involvement  with 
one  or  more  LEAs,  as  required  by 
S  208.33(d). 

(Authority:  20  U.S.C  2987) 

S  208.33    Uee  Of  funds  by  IHEs. 

(a)  Subject  to  the  requirement  in 
paragraph  (c)  of  tiiis  section,  an  IHE 
shall  use  funds  awarded  under 

S  208.31(a)  for  one  or  more  of  the 
following  activities: 

(1)  Establishing  traineeship  programs 
for  new  teachers  who  will  specialize  in 
teaching  mathematics  and  science  at  the 
secondary  school  level. 

(2)  Retraining,  (i)  Teachers  who 
specialize  in  disciplines  other  than  the 
teaching  of  mathematics  and  science,  to 
special^e  in  the  teaching  of 
mathematics  and  science;  or 

(ii)  Mathematics  and  science 
secondary  school  teachers  to  expand 
their  areas  of  specialization  within  those 
disciplines  (e.g.,  retraining  biology 
teachers  in  physics  or  geometry  teachers 
in  calculus)  or  to  expand  their 
specializations  across  disciplines  (e.g., 
retraining  biology  teachers  in  algebra). 

(3)  Inservice  training  for  elementary, 
secondary,  and  vocational  school 
teachers  and  training  for  other 
appropriate  school  personnel  to  improve 
their  teaching  skills  in  die  fields  of 
mathematics  and  science. 

(b)  Support  for  inservice  training  and 
retraining  includes  the  provision  of 
stipends  for  participation  in  institutes 
authorized  under  Ude  I  of  die  EESA  or 
any  other  program  of  the  National 
Science  Foimdation. 
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(c)  Eadi  IHE  receiving  funds  under 
this  part  shall  ensure  that  programs  of 
training,  retraining,  and  inservice 
training  will  t€ike  into  account  the  need 
for  greater  access  to  and  participation  in 
madiematics  and  science,  and  careers 
for — 

(1)  Students  from  historically 
underrepresented  and  underserved 
groups,  including  females,  minorities, 
individuals  with  limited  English 
proficiency,  the  handicapped,  and 
migrants;  and 

(2)  Gifted  and  talented  students. 
(d)(1)  To  receive  funds  for  programs 

under  paragraphs  (1)  (2)  and  (3)  of  this 
section,  and  IHE  shall  enter  into  an 
agreement  with  an  LEA,  or  a  consortium 
of  LEAs,  to  provide  inservice  training 
and  retraining  for  elementary  and 
secondary  school  teachers  in  pubUc  and 
private  schools  in  the  LEA  or  LEAs. 
(2)  In  the  agreement,  the  IHE  shall 
provide  evidence  that  proposed  projects 
and  activities  are  the  result  of 
cooperative  planning  with  LEAs 
affected,  cuid  that  those  projects  and 
activities  reflect  the  training,  retraining, 
and  inservice  training  needs  of  teachers 
as  determined  jointly  by  the  LEA  or 
LEAs  and  the  IHK 

(Authority:  20  U.S.C.  2987) 

fiS20S.34-208.40    [RMWvad] 

Subpart  E— Fiacal  Requirements 

fi  20S.41    Supplement  not  supplant 

A  grantee  or  subgrantee  that  receives 
iFunds  under  this  part — 

(a)  May  use  those  funds  only  to 
supplement  and,  to  the  extent 
practicable,  to  increase  the  level  of 
funds  from  non-Federal  sources  that,  in 
the  absence  of  funds  made  available 
under  this  part,  would  be  made 
available  for  the  purposes  described  in 
subparts  C  and  D  of  this  part;  and 

(b)  May  not  use  funds  made  available 
under  this  part  to  supplant  funds  from 
non-Federal  sources. 

(Authority:  20  U.S.C  2968) 
Sfi20S.42-20S.50    IReewved] 

Subpart  F— Participation  of  Privet* 
Schoola 


S20SiSl    Pw  milpetlon  of  ( 
■Mcnera  bi  ptlvete  echoole. 

(a)  Participation  of  private  nonprofit 
school  students.  To  the  extent  consistent 
with  the  number  of  children  in  a  State  or 
an  LEA  who  are  enrolled  in  private 
nonprofit  elementary  and  secondary 
schools,  the  SEA  or  LEA  shall,  after 
consultation  with  appropriate  private 
nonprofit  school  representatives,  make 
provisions  for  including  services  and 
arrangements  for  the  benefit  of  these 


children  to  ensure  their  equitable 
participation  in  the  purposes  and 
benefits  of  this  part. 

(b)  Participation  of  private  nonprofit 
school  teachers.  (1)  To  the  extent 
consistent  with  the  number  of  children 
in  the  State  or  an  LEA  who  are  enrolled 
in  private  nonprofit  elementary  and 
secondary  schools,  an  SEA,  LEA,  SAHE, 
or  IHE  shall,  after  consultation  with 
appropriate  private  nonprofit  school 
representatives,  make  provision  for 
teacher  training,  retraining,  and 
inservice  training  for  the  benefit  of 
private  nonprofit  school  teachers  as  will 
ensure  their  equitable  participation  in 
the  purposes  and  benefits  of  this  part. 

(2)  To  receive  funds  for  programs 
under  §  208.33(a)(23  and  (3),  an  IHE  shall 
meet  the  requirements  in  S  208.33(d]  for 
serving  teachers  in  public  and  private 
nonprofit  elementary  and  secondary 
schools. 

(c)  Applicable  raquirements.  In 
fulfilling  the  equitable  participation 
requirements  in  paragraphs  (a)  and  (b) 
of  this  section  an  SEA.  LEA,  or  IHE  shall 
comply  with  the  provisions  in  34  CFR 
76.650-76.662  regarding  equipment  and 
supplies  and  construction. 

(Authority:  20  U3.C.  2990) 


S  208.52    Bypass. 

The  Secretary  implements  a  bypass 
if— 

(a)  An  SEA.  LEA.  or  IHE  is  prohibited 
by  law  from  providing  for  the 
participation  of  children  or  teachers 
from  private  nonprofit  schools  as 
required  by  §  208.51;  or 

(b)  The  Secretary  determines  that  an 
SEA  or  LEA  has  substantially  failed  or 
is  unwilling  to  provide  for  the 
participation  of  children  or  teachers 
from  private  nonprofit  schools  on  an 
equitable  basis. 

(Authority:  20  U.S.C.  2990) 

S  208.53-208.60    [RMervwJ] 

Note:  This  appendix  will  not  \x  codified  in 
the  Code  of  Federal  Regulations 

Appendix — ^Analysis  of  Comments  and 
Changes 

General  Comments 

Comment  One  cosunenter  recommended 
that  the  groups  considered  to  be  historically 
underserved  and  underrepresented  be 
consistent  in  Sfi  208.11(b)(2)(vi]. 
208.22(b)(3)(i].  and  2l)8.33(c](l),  and  that  those 
listings  include  the  gifted  and  talented. 

Discussion:  The  ^B'RM  lists  groups  of 
"underserved  and  uaderrepresented"  as 
provided  in  the  statute.  The  gifted  and 
talented  are  expressly  included  in  program 
requirements  in  SS  a08.11(b](2)(vi]. 
208.22(b)(3)(i),  and  2DB.33(c](l)  governing  the 
use  of  the  funds  by  SEAs  and  IHEs.  Section 
20B.33(b](3)(i]  goverss  assurances  required  in 
State  and  LEA  applications.  While  States  and 


LEAs  are  free  to  determise  that  the  gifted  and 
talented  should  be  included  in  those 
assurances,  the  Secretary  does  not  believe  it 
is  necessary  to  require  broader  assurances 
than  are  required  by  the  Statute. 
Changes:  None. 

Section  208.2    Applicable  Regulations 

Comment-  One  commenter  noted  that  the 
regulations  governing  audit  appeals  in  34  CFR 
part  78  (Education  Appeal  Board)  are  no 
longer  applicable  and  should  be  replaced  by 
regulations  governing  the  new  Office  of 
Administrative  Law  Judge  in  34  CFR  part  81. 

Discussion:  The  Secretary  agrees  that  part 
78  is  not  applicable.  Final  regulations  were 
issued  for  part  81  (General  Education 
Provisions  Act — Enforcement]  on  May  5. 1989 
at  54  FR 19512,  and  apply  to  all  appeals  from 
final  audit  determinations  pertaining  to  this 
program. 

Changes:  The  reference  to  part  78  has  been 
replaced  by  a  reference  to  part  81. 

Section  208. 11    State  Application 

Comment  One  commenter  recommended 
that  the  requirement  in  S  208.11(b](2)(v]  for  a 
State  to  evaluate,  once  every  three  years,  its 
standards  for  teacher  preparation,  licensing, 
certification,  and  endorsement  not  apply  if  a 
State  has  reviewed  or  revised  its  standards 
within  the  past  three  to  Sve  years.  The 
commenter  expressed  ccncem  about  the 
burden  that  this  review  will  place  on  State 
staff,  and  the  consequence  of  a  fragmented 
State  review  of  its  certification  code. 

Discussion:  Section  2006(b)(2](E}  of  the 
statute  expressly  requires  a  State  to  include 
in  its  application  an  assurance  that  during  the 
three-year  period  of  the  plan,  the  State  will 
evaluate  its  standards  for  teacher 
preparation,  licensing,  certification,  and 
endorsement  for  elementary  and  secondary 
mathematics  and  scienct.  The  regulation 
reflects  the  statutory  requirement.  If  a  State 
has  recently  evaluated  tkese  standards, 
meeting  this  requirement  should  present  few 
problems. 

Changes:  None. 

Comment  One  commenter  recommended 
that,  for  greater  emphasis,  the  State 
application  include  not  only  assurances  that 
funds  will  be  used  to  address  the  needs  of 
students  historically  underrepresented  and 
underserved  in  mathematics  and  science,  but 
also  a  timeline  for  using  funds  to  address 
those  needs.  Another  commenter  strongly 
supported  the  provision  as  provided  in  the 
NPRM. 

Discussion:  Section  2aD8(b](2](F)  of  the 
statute  requires  each  State  to  provide  an 
assurance  that  it  "will  take  into  account  the 
needs  for  greater  access  to  and  participation 
in  mathematics  and  science  by  students  and 
teachers  from  historically  underrepresented 
groups."  In  S  2008(d)(4),  the  statute  also 
requires  the  State's  application  to  describe 
"the  specific  activities  the  State  will  support 
to  improve  the  access  of  (these  groups)  in 
mathematics  and  science  education."  This 
requirement  is  reflected  In  fi  208.11(b)(3)(vi). 
The  Secretary  interprets  these  State 
supported  activities  to  include  activities  at 
the  LEA,  IHE,  and  State  levels. 

While  the  Secretary  declines  to  impose  by 
regulations  a  specific  requirement  for  a 
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timeline,  the  Secretary  believes  that  a 
detailed  description  of  the  activities 
described  in  {  208.11(b)(3](vi]  should  meet 
the  commenter's  concern. 
Changes:  None. 

Section  208.22    LEA  Application 

Comment  One  commenter  expressed 
concern  over  the  apparent  lack  of  provision 
for  periodic  amendments  to  LEA  plans. 

Discussion:  Section  208.2(b]  of  these 
regulations  incorporates  the  requirements  in 
part  80  of  the  Education  Department  General 
Administrative  Regulations  (EDGAR). 
Section  80.30(d)(1)  requires  an  LEA  to  seek 
the  prior  approval  of  its  respective  SEA 
whenever  it  anticipates  a  desire  to  make 
"any  revision  of  the  scope  or  objectives  of  the 
project  (regardless  of  whether  there  is  an 
associated  budget  revision  ({  80.30(b)] 
requiring  prior  approval]."  The  Secretary  is 
satisfied  that  given  this  provision,  and  the 
inherent  authority  of  SEAs  to  specify 
conditions  when  subgrantees  should  amend 
their  applications,  the  regulations  in  part  206 
do  not  need  to  address  periodic  amendments 
to  LEA  plans. 

Changes:  None. 

Comment  Several  commenters  believed 
that  the  phrase  "information  the  SEA  may 
require"  in  S  208.22(b)(2]  should  be  revised  to 
read  "information  the  SEA  must  require."  The 
conmienters  stressed  that  this  would  clarify 
that  the  LEA's  application  must  contain 
information  on  its  proposed  activities  and  use 
of  funds  and  expenditures  for  those  activities 
under  {  208.23. 

Discussion:  Section  208.22(b]  contains  a  list 
of  items  an  LEA  must  include  in  its 
application.  One  of  those  items,  in 
S  208.22(b)(2],  is  "information  the  SEA  may 
require  describing  the  LEA's  proposed 
activities  *  *  *."  The  word  "may"  was  used 
in  the  NPRM  to  indicate  that  the  SEA  may 
decide  to  require  more  than  the  elements 
prescribed  in  fi  208.22(b](2)(i)-(iii).  Although 
the  Secretary  believes  that  the  NPRM 
language  was  appropriate,  in  view  of  the 
apparent  confusion  he  has  added  further 
clarifying  language. 

Change:  Section  208.22(b)(2]  has  been 
revised  to  clarify  that  while  SEAs  may 
require  more  information,  all  LEA 
applications  must  include,  "at  minimum"  the 
information  described  in  paragraphs  (b)(2)(i) 
through  (b)(2](iii]. 

Comment  One  commenter  asked  for 
clarification  of  an  apparent  conflict  between 
the  requirement  in  both  section  2008(a)  of  the 
stahite  and  S  20e.22(a]  of  the  NPRM  that  an 
L£A  application  cover  three  years,  and  the 
provision  in  section  2006(b)(3)  of  the  statute 
providing  that  an  LEA  "for  any  fiscal  year 
may  apply  tor  funds  as  part  of  a  consortium 

•     •     •  ** 

Discussion:  LEAs,  whether  participating 
individually  or  as  part  of  a  consortium,  need 
apply  only  once  every  three  years.  However, 
after  submitting  an  individual  application, 
and  LEA  desirmg  to  participate  through  a 
consortium  must  amend  its  application 
accordingly  in  any  subsequent  fiscal  year. 

Change:  To  avoid  confusion,  a  new 
§  208.22(c)  has  been  added,  which  provides 
Uiat  notwithstanding  the  LEA's  three-year 
application  cycle,  an  LEA  wishing  (o  change 


the  basis  under  which  it  previously  applied 
for  funds  may  submit  an  amended 
application  to  the  SEA  for  the  remainder  of 
the  application  period.  Proposed  t  20e.22(c) 
has  been  redesignated  as  S  20e.22(d]. 

Section  208.23    Use  of  Funds  by  LEAs 

Comment  One  commenter  recommended 
that  training  be  given  priority  over 
"instruction,  "  i.e.,  over  non-staff 
development  kinds  of  activities.  The 
commenter  observed  that  imder  the 
predecessor  statute,  Pubhc  Law  96-377,  an 
approved  waiver  was  required  in  order  to  use 
funds  for  non-training  instructional 
improvement  purposes. 

Discussion:  Section  200e(b](l](D)  and  (E)  of 
the  statute  specifically  authorizes  an  LEA  to 
use  funds  for  training  or  instructional 
purposes  related  to  mathematics  and  science 
and  does  not  estabUsh  the  kind  of  priority  the 
commenter  has  recommended.  Therefore, 
there  is  no  authority  for  the  Secretary  to  do 
so. 

Moreover,  the  Secretary  believes  that  L£As 
are  in  the  best  position  to  establish  priorities 
in  the  use  of  program  funds  that  will  most 
effectively  meet  their  needs. 

Changes:  None. 

Comment  None. 

Discussion:  The  Secretary  believes  that 
S  208.23(a)  should  clarify  that  LEAs  may  use 
funds  for  one  or  more  of  the  specified 
activities. 

Changes:  Section  208.23(a]  has  been 
revised  accordingly. 

Comment  Two  commenters  requested  a 
clarification  of  an  LEA's  role  in  preservice 
training  activities,  in  light  of  the  fact  that 
preservice  training  is  normally  the 
responsibility  of  higher  education  agencies. 

Discussion:  Section  2006(b)(1)  of  the  statute 
lists  preservice  teacher  training  as  one  of  a 
number  of  activities  on  which  an  LEA  may 
spend  its  funds.  If  an  LEA  choose  to 
undertake  preservice  training  as  an  activity, 
section  2006(b](2]  of  the  statute  permits  the 
I£A  to  involve  other  agencies  or 
organizations,  including  higher  education 
agencies,  through  agreements  with  them.  Any 
expenditure  made  for  preservice  training 
activities  must  relate  to  program 
improvement  for  the  LEA  in  mathematics  or 
science. 

Changes:  None. 

Comment  One  commenter  requested  an 
interpretation  of  the  meaning  of  the  word 
"school"  in  {  20B.23(a)(3),  regarding 
limitations  on  purchases  of  computers  or 
other  telecommunications  equipment.  The 
commenter  recommended  that  it  be  defined 
as  a  "school  building." 

Discussion:  The  Secretary  interprets  the 
word  "school"  as  used  in  fi  208.23(a)(3)  of  the 
regulations  and  section  200e(bKC)  of  the 
statute,  to  mean  an  individual  school  building 
or  school  campus  within  a  school  district 

Changes:  None. 

Comment  One  commenter  suggested  that 
in  fi  208.23(a)(3)  clarification  is  needed  about 
whether  a  sdiool  that  does  not  meet  the  50 
percent  or  more  low  income  guideline  will  be 
precluded  from  buying  any  computer,  video, 
or  instructional  equ^>ment  even  if  the  LEA 
indicates  that  it  is  an  essential  and  necessary 
part  of  conducting  the  training  outUnad  ia  its 


application.  The  commenter  recommendsd 
that  the  purchase  of  equipment  be  allowed  if 
the  district  provides  an  assurance  that  the 
equipment  it  essential  to  the  conduct  of  the 
proposed  training. 

Discussion:  Section  aooe(b)(C)  of  the 
statute  limits  the  purchase  of  this  equipment 
to  the  drcimistancea  described  in 
{  208.23(a)(3)  of  the  regulations.  The  sUtute 
does  not  provide  the  latitude  the  commenter 
desires. 

Changes:  None. 

Comment  The  Department  received 
several  comments  requesting  clarification  of 
the  particular  costs  that  are  subject  to 
fi  20B.23(c]'s  five  percent  limitation  on  the 
amount  an  LEA  can  charge  to  program  funds 
for  "local  administration"  of  its  program.  One 
commenter  inquired  whether  those 
administrative  costs  include  indirect  costs 
and  salaries  of  the  project  director, 
coordinator  or  consultant,  or  teacher  released 
to  provide  program-related  technical 
assistance.  Another  commenter  was  unsure 
whether  LEA  activities  allowed  under  section 
2006(b)  of  the  statute  (and  fi  20e.23(a)  of  the 
regulations)  were  themselves  technical 
assistance  training  activities  that  should  be 
treated  as  LEA  administrative  costs.  Still 
another  commenter  recommended  that  the 
five  percent  limitation  on  an  LEA's  allowable 
administrative  costs  not  include  indirect 
costs  it  could  claim  through  application  of  an- 
established  indirect  cost  rate. 

Discussion:  The  five  percent  limitation  on 
an  LEA's  administrative  costs  includes  only 
charges  attributable  to  program 
administration.  Administrative  costs  include, 
as  they  do  under  section  1521  of  the  statute 
for  the  Chapter  2  program,  planning  and 
processing  of  funds  and  monitoring  and 
evaluation  of  program  activities.  Therefore,  to 
the  extent  that  persons  paid  with  program 
funds  perform  work  directiy  related  to 
program  implementation  or  supervision  of 
project  activities,  their  salaries  can  be 
considered  program  costs  rather  than 
administrative  costs.  This  is  so  regardless  of 
the  activity,  under  fi  20e.23(a).  the  LEA  is 
implementing.  Moreover,  while  that  section 
and  section  2006(d)  of  the  statute  limit  to  five 
percent  the  combined  SEA  level  expenditures 
for  technical  assistance  and  administrative 
costs,  so-called  "technical  assistance" 
activities  at  the  LEA  level  are  not  smbject  to 
the  LEA's  five  percent  limit  on  administrative 
costs  unless  they  reasonably  must  be 
considered,  on  tiieir  own.  as  administrative 
costs.  The  fact  that  one  might  characterize 
project  activities  as  "technkail  assistance"  or 
"on-site  training"  does  not  make  the  charge 
an  administrative  cost 

Indirect  costs,  which  LEAs  may  charge  to 
program  funds  through  application  of  an 
indirect  cost  rate,  are  a  form  of 
administrative  cost  that  cannot  readily  be 
identified  as  relating  to  a  single  cost 
objective  or  function.  Therefore,  the 
Secretary  has  concluded  that  an  LEA's 
indirect  costs  must  be  subsumed  within  the 
five  percent  limitation  on  its  charges  for  local 
administration  of  the  program. 

Changes:  None. 

Comment  One  commenter  requested 
clarification  of  the  phrase  "instructional 
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material!"  as  used  in  i  206.23(a)(5).  and 
aaked  whether  it  includes  equipment  as  well 
as  supplies. 

Diaauaion:  Instructional  materials  may 
include  any  teaching  equipment  and  supplies, 
it  within  the  design  of  an  approved  project 
for  an  individual  teacher,  the  equipment  and 
supplies  are  essential  and  their  piDchase  is 
allowable  under  EDGAR.  The  LEA  would  be 
responsible  for  ensuring  that  the  purchases 
are  essential  to  the  program  proposed  and 
are  used  for  the  purpose  intended.  The 
purchase  of  any  computers  or 
telecommunications  equipment  must  also 
meet  the  restrictions  in  i  208.23(a)(3)  on  the 
schools  for  which  they  may  be  purchased. 

Changet:  None. 

Command  One  commenter  recommended 
that  proposed  1 20e.23(b)(2),  which  specified 
entities  with  which  LEAs  may  carry  out 
instruction  or  training  activities,  be  amended 
to  reflect  what  the  commenter  believes  is  the 
statutory  intent  to  permit  LEAs  to  carry  out 
training  and  instruction  with  IHEs  and 
hitermediate  educational  units. 

DiaauMion:  Section  200e(b)(2)  of  the  statute 
autliorizes  LEAs  to  carry  out  dieir  teacher 
training  and  instructional  activities  "through 
agreements  with  public  agencies,  private 
industry  (IHEs),  and  nonprofit  organizations." 
The  Secretary  has  determined  that 
i  20e.23(b)(2)  permits,  but  does  not  require, 
those  agreements  to  be  made  in  conjunction 
with  the  SEA  or  other  LEAs  in  the  State. 
Therefore,  the  regulation  permits  the  LEA  to 
carry  out  training  and  instruction  as  the 
commenter  would  desire. 

Changes:  None. 

Section  20eJ4    Use  of  Funds  by  SEAs  for 
Demonstration  and  Exemplary  Programs 

Comment-  One  commenter  urged  that 
proposed  i  20S.24(a)(l),  which  described 
allowable  demonstration  and  exemplary 
programs,  be  rewritten  to  clarify  that  an  SEA 
may  conduct  one  or  more  of  the  activities 
described. 

Discussion:  The  Secretary  agrees  that  the 
section  as  written  could  be  confusing. 

Changes:  Section  20e.24(a)(l)(U]  has  been 
changed  accordingly. 

Comment  Section  208.24(a)(l)(i)  specifies 
that  SEAs  may  use  funds  of  teadier  training 
and  retraining,  and  inservice  upgrading  of 
teacher  skills.  One  commenter  asked  if  SEAs 
may  also  use  funds  to  train  administrators 
and  support  personnel  such  as  principals, 
science  supnvisors,  and  curriculum  directors, 
in  the  issues  affecting  the  mathematics  and 
science  program.  The  commenter  observed 
that  these  persona  may  supervise  teachers  or 
help  them  in  developing  curriculum  but  have 
no  classroom  responsibilities. 

Discussion:  Unless  the  training  is  directly 
related  to  the  "inservice  upgrading  of  teadier 
skills,"  program  funds  may  not  be  spent  for 
these  purposes.  However,  section  2006(c)  of 
the  statute,  which  authorizes  the  SEA 
Demonstration  and  Exemplary  Programs, 
authorizes  the  SEA  to  provide  training  for 
administrators  and  support  personnel,  but 
only  if  that  training  is  directly  related  to  the 
improvement  of  classroom  teaching  in 
mathematics  and  science. 

Charges:  Haas. 


Section  20&32    IHE  Appliction 

Comment:  Several  conmenters  disagreed 
with  the  Secretary's  proposal  to  require  that 
SAHEs  wishing  to  fund  cooperative  programs 
under  section  2007(c)  of  the  statute,  do  so 
through  competitive  grants  to  IHEs. 
Conunenters  claimed  tint  the  statute  is 
ambiguous  as  to  whethtr  cooperative 
programs  must  be  funded  competitively  since 
the  requirements  in  section  2007(b)(l](B]  of 
the  statute  that  grants  to  IHEs  be  awarded 
competitively  need  not  relate  to  funds  used  to 
support  cooperative  programs  funded  under 
section  2007(c].  The  commenters  viewed  the 
statute  as  eliminating  the  previous  statutory 
requirements  that  at  least  20  percent  of  higher 
education  program  funds  support  cooperative 
programs,  while  retaining  the  option  that 
SAHEs  award  cooperative  grants  without 
formal  competition. 

Therefore,  the  commenters  recommended 
that  the  Secretary  continue  to  provide  SAHEs 
the  discretion  to  develop,  plan,  and  fund 
cooperative  programs  on  a  non-competitive 
basis,  a  process  that  several  commenters 
agreed  had  resulted  in  very  successful 
projects.  This,  they  claimed,  will  ensure  that 
cooperative  programs  meet  identified  State 
needs,  such  as  those  in  rural  areas,  and  that 
SAHEs  retain  their  leadership  role  in 
promoting  the  most  effective  programs  in 
mathematics  and  science  education.  One 
commenter  also  stated  that  if  cooperative 
programs  must  be  awaided  competitively,  the 
limitation  in  section  2097(d)  of  the  statute  on 
the  amount  of  funds  available  to  SAHEs  for 
administrative  costs  will  provide  insufficient 
financial  support  for  planning  and  developing 
appropriate  cooperative  programs. 

Discussion:  While  t)%  Secretary 
understands  these  concerns,  he  continues  to 
believe  that  the  statute  requires  cooperative 
programs  to  be  funded  on  a  competitive 
basis. 

Section  2007(c),  which  describes 
cooperative  programs,  references  the  funds  to 
be  awarded  as  grants  to  IHEs  under  section 
2007(b)(l)(A].  Section  a0O7(b](l](A]  states 
that  not  less  than  95  percent  of  hmds 
available  shall  be  used  by  the  SAHE  "for 
grants  to  (IHEs)  in  accordance  with  the 
provisions  of  this  subsection"  (meaning 
section  2007(b)).  Section  2007(b)(1)(B),  which 
is  a  part  of  "this  subsection,"  states,  among 
other  things,  that  the  SAHE  shall  make  funds 
available  on  a  competitive  basis  to  IHEs  that 
apply  for  funds  and  that  demonstrate  the 
involvement  of  LEAs.  Consequently,  the 
Secretary  interprets  section  2007(c)  of  the 
statute  to  require  that  $AHEs  hmd 
cooperative  programs  on  a  competitive  basis 
as  grants  to  IHEs. 

lliis  interpretation  is  supported  by  the 
Conference  Committee  Report  accompanying 
the  statute,  which  states  that  of  the  funds 
reserved  for  higher  education  activities:  "Up 
to  five  percent  may  be  used  for  State 
assessment  and  administration  and  not  less 
than  95  percent  must  be  used  for  grants  to 
(IHEs)  for  training  programs  conducted  in 
conjunction  with  LEAa."  See  H.  Rep.  100-567, 
100th  Cong.,  2d  Sees.,  p.  354,  para.  17.  As  the 
requirement  that  grants  be  awarded  for 
training  purposes  conducted  in  conjunction 
with  LEAs  is  itself  part  of  section 
2007(b)(1)(B),  the  requfcvments  governing  all 


funds  provided  under  section  2007(b)(1)(A) 
appear  to  be  those  in  section  2007(b)(1)(B).  As 
noted  above,  this  includes  the  requirement 
that  grants  be  issued  to  IHEs  on  a 
competitive  basis. 

While  the  Secretary  cannot  alter  the 
amount  of  funds  that  section  2007(d)  permits 
SAHEs  to  retain  for  their  administrative 
costs,  the  requirement  of  competitive  award- 
making  should  not  significantly  impair  a 
SAHE's  ability  to  fund  cooperative  programs, 
even  non-traditional  programs,  that  it 
believes  are  important.  The  statute,  for 
example,  does  not  limit  a  SAHE's  authority  to 
develop  the  specific  content  of  projects  it 
wants  funded  on  a  cooperative  basis  and  to 
solicit  corresponding  applioations  from  IHEs. 
Nor  does  it  either  preclude  SAHEs  from 
reserving  a  portion  of  funds  available  under 
section  2007(b)  for  cooperative  programs,  or 
impose  selection  criteria  for  awards  to 
successful  applicants.  The  statiite  requires 
only  that  SEAs  use  a  process  of  awarding 
grants  that  does  not  pre-select  the  recipients 
of  grants  to  operate  cooperative  programs. 

Changes:  None. 

Section  20e.33    Use  of  Funds  by  IHEs 

Comment  One  commenter  asked  whether 
IHEs  may  use  funds  under  this  section  to 
train  administrators  and  other  non-teaching 
support  personnel  so  that  they  understand 
the  scope  of  the  issues  and  improvements  in 
mathematics  and  science  programs  in  the 
State. 

Discussion:  The  regulations,  like  the 
underlying  provision  in  section  2007(b)  of  the 
statute,  authorizes  training  only  for  teachers 
unless,  under  S  208.33(a)(3)  (section 
2007(b)(2)(C)  of  the  statute),  inservice  training 
is  needed  to  permit  other  school  personnel  to 
improve  their  mathematics  and  science 
teaching  skills.  I 

Changes:  None.  ' 

Comment  One  commenter  felt  the 
proposed  regulations  should  be  amended  to 
recognize  the  special  needs  of  rural  schools 
for  teachers  with  multicertifications  (i.e.,  in  a 
number  of  subjects). 

Discussion:  The  provisions  of  S  208.33 
permit  IHEs  to  use  funds  to  provide  training 
for  teachers  to  obtain  multicertifications  in 
mathematics  and  science.  Moreover,  like  the 
statute,  the  regulations  emphasize  the  State's 
responsibility  to  meet  the  needs  of  its  rural 
population.  For  example,  under 
S  208.11(b)(vii),  the  State's  application  must 
include  an  assurance  that  fiie  needs  of  the 
rural  population  will  be  considered  in  the 
SEA'S  and  SAHE's  use  of  funds  reserved  for 
State  use.  In  addition,  to  the  extent  that  the 
State  determines  that  its  rural  population  is 
"historically  underserved,"  the  SEA  may  use 
Demonstration  and  Exemplary  Program  funds 
to  concentrate  on  rural  demonstration  and 
exemplary  programs  under  §  208.24(a)(l)(iii). 
Similarly,  to  the  extent  that  the  rural 
population  is  considered  historically 
underserved.  under  {  208.a3(c)(l)  an  IHE 
might  be  required  to  take  the  special  needs  of 
a  rural  population  into  accoimt  in  the 
activities  it  supports  with  program  funds. 

Changes:  None. 

Comment  Three  commenters  strongly 
supported  the  proposed  expanded  definition 
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of  allowable  "retraining"  services  in 
S  208.33(a)(2)(ii),  which  would  expressly 
permit  funds  to  be  used  to  expand  teachers' 
areas  of  specialization  within  their  existing 
disciplines.  However,  two  commenters 
believed  that  the  proposed  provision  would 
weaken  and  confuse  the  purpose  of  section 
2007(b)(2)(B)  of  the  statute,  which  the 
commenters  felt  is  to  increase  the  numbers  of 
mathematics  and  science  teachers.  These 
latter  commenters  also  believed  the 
expanded  definition  is  duplicative  of  the 
"inservice  training"  services  authorized  by 
section  2007(b)(2)(C)  of  the  statute. 

Discussion:  The  Secretary  agrees  that  the 
principal  purpose  of  section  2007(b)(2)(B)  is  to 
Increase  tiie  number  of  qualified  mathematics 
and  science  teachers.  However,  not  all  States 
appear  to  view  intradisciplinary  retraining  as 
an  allowable  form  of  "inservice"  training.  In 
those  that  do  not,  the  question  of  whether 
program  funds  could  be  used  to  retrain  those 
already  teaching  mathematics  or  science 
appears  to  create  significant  uncertainty. 
I^cause  the  Secretary  views  intradisciplinary 
and  interdisciplinary  training  to  be  equally 
within  the  purpose  of  the  statute,  the 
Secretary  proposed  S  208.33(a)(2](ii). 

Moreover,  national  research  studies, 
including  the  Department  of  Education's 
"Summary  Report  of  Tide  II  SUte  Needs 
Assessments",  "A  Study  of  Certified  Teacher 
Availability  in  the  States"  by  loanne  Capper 
for  the  Council  of  Chief  State  Schod  Officers, 
and  National  Science  Teachers  Association 
studies  of  training  within  the  science  fields, 
indicate  that  one  of  the  major  retraining 
needs  is  the  retraining'of  science  teachers 
who  are  teaching  courses  within  science 
other  than  those  for  which  they  were 
specifically  prepared.  Indeed,  Capper  has 
reported  that  "15,127  teachers  of 
mathematics,  science  and  foreign  languages 
are  teaching  out-of-field.  and  that  500,000 
students  in  the  29  states  surveyed  are  being 
taught  by  teachers  who  are  not  fully  certified 
to  teach  their  subjects."  According  to  tfie 
American  Association  for  the  Advancement 
of  Science  report  Project  2061,  "Few 
elementary  school  teachers  have  even  a 
rudimentary  education  in  science  and  math 
and  many  junior  and  senior  high  school 
teachers  of  science  and  mathematics  do  not 
meet  reasonable  standards  of  preparation  in 
those  fields."  Thus  the  regulation  enhances 
the  flexibility  States  have  in  meeting  their 
most  urgent  needs. 

Changes:  None. 


Comment  One  commenter  requested  the 
data  source  for  the  statement  in  the  NPRM 
(53  PR  49280],  "because  the  greatest  need  for 
retraining  is  intradisciplinary". 

Discussion:  Upon  further  review,  the 
phrase  "greatest  need"  may  have  been  an 
overstatement.  However,  several  reports 
from  professional  associations,  including 
those  mentioned  in  response  to  the  preceding 
comment,  the  staff  experience  of  Title  II,  and 
the  needs  expressed  by  a  number  of  States, 
have  confirmed  that  intradisciplinary 
retraining  is  a  major  need  in  science  and 
mathematics  education.  Therefore,  the 
Secretary  has  determined  that  these 
regulations  should  permit  the  expenditiire  of 
program  funds  on  intradisciplinary  retraining. 

Changes:  None. 

Comment  One  commenter  stressed  that  for 
rural  areas,  meaningful  agreements  between 
IHEs  and  consortia  of  LEAs  will  not  be 
feasible  unless  the  SAHE  makes  funds 
available  to  administer  and  operate  the 
consortia.  The  commenter  observed  that 
small  schools  have  difficulty  attracting  and 
retaining  teachers  of  quality,  and  the  IHEs 
lack  funds  to  operate  the  consortia.  The 
commenter  recommended  either  that  some 
administrative  funds  be  made  available  to 
IHEs  that  form  and  coordinate  consortia  of 
rural  schools,  or  that  the  consortia  receive 
additional  funding  for  their  administrative 
costs. 

Discussion:  The  statute  provides  ways  of 
defraying  administrative  costs  of  IHEs  that 
coorcUnate  consortia  of  rural  schools.  If  an 
IHE's  activities  are  funded  by  a  subgrant  or 
subcontract  bom  a  number  of  LEAs,  the  IHE 
could  incur  administrative  costs  provided 
that  the  total  amount  of  administrative  costs 
the  LEAs  and  the  IHE  incur  does  not  exceed 
the  five  percent  limitation  in  section 
2006(b)(4)  of  the  statutes.  If  the  IHE's 
activities  are  funded  by  a  competitive  grant 
from  the  SAHE,  its  administrative  costs 
would  be  subject  to  the  SAHE  approved 
budget  and  applicable  provisions  of  EDGAR. 

Changes:  None. 

Comment  Two  commenters  strongly 
supported  proposed  1 20e.33(d)(2),  which 
would  require  that  applications  to  SAHEs 
from  IHEs  provide  evidence  of  l>oth  (1) 
cooperative  planning  with  the  affected  LEAs, 
and  (2)  that  the  funded  activities  reflect  the 
training,  retraining,  and  inservice  training 
needs  of  teachers  as  jointiy  determined  by 
the  affected  LEAs  and  IHEs.  Two  other 
commenters  objected  to  the  provision  on  the 


ground  that  it  would  impose  requirements 
that  lack  a  statutory  basis.  The  commenters 
believed  that  the  proposed  regulation  will  not 
rectify  the  perceived  problem  of  IHEs  offering 
programs  ill-suited  to  LEA  needs.  Moreover, 
given  the  variety  of  subjects  that  IHE 
applications  must  address,  the  commenters 
stated  that  the  proposed  regulation  places  too 
much  emphasis  on  IHE-LEA  collaboration  in 
program  planning. 

Discussion:  Section  2007(b)(3)  of  the  statute 
states  that  to  receive  a  grant  an  IHE  must 
enter  into  an  agreement  with  an  LEA.  or 
consortium  of  LEAs,  to  provide  inservice 
training  and  retraining  for  teachers  in  the 
public  and  private  schools.  Furthermore, 
section  2007(b)(1)(B)  of  the  statute  requires  an 
IHE's  application  for  funds  to  demonstrate 
the  involvement  of  LEAs.  The  Secretary  has 
concluded  that  an  IHE  cannot  reasonably 
meet  these  responsibiUties  unless  it  has 
worked  with  the  respective  LEAs  in 
identifying  the  needs  for  training  or  retraining 
among  the  teachers  working  tvithin  the 
affected  school  districts.  Therefore,  the 
Secretary  concludes  that  the  provisions  of 
i  208.33(d)(2)  are  reasonable  and  consistent 
with  those  statutory  requirements.  Moreover, 
because  maximum  impact  at  the  school  level 
from  such  training  generally  occurs  when 
school  personnel  are  continually  and  full^ 
involved  in  the  improvement  process,  the 
Seaetary  also  believes  that  the  elements  of 
an  agreement  Usted  in  (  20B.33(b)(2)  are 
necessary  for  adequate  program 
management 

Changes:  None. 

Section  206.51    Participation  of  Children  and 
Teachers  in  Private  Schools 

Comment  One  commenter  objected  to  the 
use  of  the  words  "sufficient"  in  proposed 
i  206.51(b),  which  would  have  required  that 
LEAs  make  "sufficient  provision  for  teacher 
training,  retraining,  and  inservice  training  for 
the  benefit  of  private  nonprofit  school 
teachers  *  *  *."  The  commenter  stressed  that 
the  word  is  vague  and  that  it  is  not  used  in 
the  statute. 

Discussion:  The  Secretary  agrees  with  the 
commenter. 

Changes:  The  word  "sufficient"  has  been 
deleted  from  S  208.51  (b). 
[PR  Doc  89-18725  FUed  »-»-80: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  755 
RIN1t50-AA34 

National  Program  for  Mathematics  and 
Science  Education 

AOENCV:  Department  of  Education. 
action:  Final  regulations. 


r.  The  Secretary  issues  final 
regulations  for  the  National  Program  for 
Mathematics  and  Science  Education. 
These  regulations  are  needed  to 
implement  section  2012  of  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act,  Title  II,  part  A  of  the 
Augustus  P.  Hawkins— Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988. 

EFFEcnvi  DATE:  These  regulations  take 
effect  either  45  days  after  pubUcation  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments,  with  the 
exception  of  8  755.32.  Section  755.32  will 
become  effective  after  the  information 
collection  requirements  contained  in 
that  section  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  regulations,  call 
or  write  the  Department  of  Education 
contact  person.  A  document  announcing 
the  effective  date  will  be  published  in 
the  Federal  Register. 

FOn  niRTHER  INFORMATION  CONTACT: 

Richard  T.  La  Pointe,  U.S.  Department  of 
Education,  Fund  for  the  Improvement 
and  Reform  of  Schools  and  Teaching, 
555  New  Jersey  Avenue,  NW.,  Room  522. 
Washington.  DC  20208-5524.  Telephone: 
(202)  357-«4g8. 

SUPnEMENTARV  mroRMATION:  The 

National  Program  for  Mathematics  and 
Science  Education  supports  projects  of 
national  significance  in  elementary  and 
secondary  schools  in  mathematics  and 
science  instruction  designed  to  improve 
the  skills  of  teachers  and  instruction  in 
these  areas  and  to  increase  the  access  of 
all  students  to  that  instruction. 

On  May  24, 1989,  the  Secretary 
published  a  notice  of  proposed 


rulemaking  (NPRMl  for  this  program  in 
the  Federal  Register  (54  PR  22552).  There 
are  no  differences  between  the  NPRM 
and  these  final  regulations. 

Analysis  of  Commeots  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  one  party 
submitted  a  comment  on  the  prc^Msed 
regulations.  An  analysis  of  the  comment 
follows: 

Section  755,32    What  Are  the  Selection 
Criteria? 

Comment'  One  letter  was  received 
suggesting  that  the  Secretary  in 
evaluating  applications  for  mathematics 
education  projects  use  the  Curriculum 
and  Evaluation  Standards  for  School 
Mathematics  developed  by  the  National 
Council  of  Teachers  of  Mathematics. 

Discussion:  The  Secretary  does  not 
believe  that  it  would  be  appropriate  to 
evaluate  all  applications  on  the  basis  of 
a  particular  set  of  curriculum  guidelines. 
The  selection  criteria  for  this  program 
address  general  concerns  such  as  the 
quality  of  teaching  and  instruction  in 
mathematics  and  science  (S  755.32(e)) 
and  national  significance  (§  755.32(f)). 
While  the  goal  of  the  Standards  may 
also  be  to  improve  the  quality  of 
instruction  in  mathematics,  the 
Standards  describe  a  particular 
approach  to  be  followed  in  reaching  that 
goal.  The  Secretary  believes  that  the 
criteria  should  be  general  in  order  to 
permit  applicants  to  propose  a  variety  of 
approaches.  Adoption  of  particular 
curriculum  standards  as  pari  of  the 
selection  criteria  would  have  the  effect 
of  limiting  this  flexibility. 

Change:  None. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  in  the  Executive  Order  is 
to  foster  an  intergovernmental 


partnership  and  a  strengthened 
Federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  Order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Asoessment  of  Educaticnal  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  conunents  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  fi-om 
any  other  agency  or  authority  of  the 
United  States. 

Based  upon  the  response  to  the 
proposed  rules  and  on  its  own  review, 
the  Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  audiority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  755 

Historically  underserved  and 
underrepresented  populations,  Gifted 
and  talented  students.  Grant  programs — 
Education,  Instruction,  Mathematics, 
Reporting  and  recordkeeping 
requirements.  Science. 

(Catalog  of  Federal  Domestic  Assistance 
number  84.168,  Mathematics  and  Science 
Education  National  Programs) 

Dated:  August  1. 1989. 
Lraro  F.  Cavazos, 

Secretary  of  Education. 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  by  revising 
Part  755  to  read  as  follows: 

PART  755— NATIONAL  PROGRAM  FOR 
MATHEMATICS  AND  SCIENCE 
EDUCATION 

Subpart  A— GefMral 

Sec 

755.1  What  is  the  National  Program  for 
Mathematics  and  Science  Education? 

755.2  What  parties  are  eligible  for  a  grant 
under  tins  program? 

755.3  What  regulations  apply  to  this 
program? 

755.4  What  definitions  apply  to  this 
program? 
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Sut>part  B— What  Types  of  Prelects  Does 
tite  Secretary  Assist  Under  TWs  ProgramT 

755.11  What  types  of  projects  does  the 
Secretary  assist? 

755.12  How  does  the  Secretary  estabhsh 
priorities  for  this  program? 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

755.20    What  assurances  must  an  applicant 
make? 

Subpart  D— How  Does  the  Secretary  Make  a 
Grant? 

755.30  How  does  the  Secretary  evaluate 
applications? 

755.31  How  does  the  Secretary  evaluate 
unsolicited  applications? 

755.32  What  are  the  selection  criteria? 

755.33  What  special  considerations  may  the 
Secretary  use  in  selecting  an  application 
for  funding? 

755.34  Are  there  restrictions  on  the  use  of 
fluids  for  equipment  under  this  program? 

Authority:  20  U.S.C.  2992,  unless  otherwise 
noted.  f 

Subpart  A— General 

§755.1    What  Is  the  Nationai  Program  for 
Mathematics  and  Science  Education? 

The  National  Program  for 
Mathematics  and  Science  Education 
assists  projects  of  national  significance 
in  elementary  and  secondary  school 
mathematics  and  science  instruction 
designed  to  improve  the  skills  of 
teachers  and  instruction  in  these  areas 
and  to  increase  the  access  of  all 
students  to  that  instruction. 

(Authority:  20  U.S.C.  2992) 

§  755.2    Wtiat  parties  are  eflgit>le  for  a 
grant  under  thie  program? 

The  Secretary  may  award  grants  to 
State  educational  agencies,  local 
educational  agencies,  institutions  of 
higher  education,  and  public  and  private 
nonprofit  organizations,  including 
museums,  libraries,  educational 
television  producers,  distributors,  and 
stations,  and  professional  science, 
mathematics,  and  engineering  societies 
and  associations. 
(Authority:  20  U.S.C.  2992) 

§755.3    What  regulations  apply  to  this 
program? 

The  following  regulations  apply  to 
grants  made  imder  this  program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  part  74 
(Administration  of  Grants  to  Institutions 
of  Higher  Education,  Hospitals,  and 
Nonprofit  Organizations),  part  75  (Direct 
Grant  Programs],  part  77  (Definitions 
That  Apply  to  Department  Regulations), 
part  79  (Intergovernmental  Review  of 
Department  of  Education  Programs,  and 
Activities),  part  80  (Uniform 


Administrative  Requirements  for  Oants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  part  81 
(General  Education  Provisions  Act — 
Enforcement),  and  part  85 
(Govemmentwide  Debarment  and 
Suspension  (Nonprocurement), 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants);  and 

(b)  The  regulations  in  this  part  755. 
(Authority:  20  U.S.C.  2992) 

§755.4    Whet  definitions  apply  to  this 
program? 

(a)  Definitions  in  the  act  The 
following  terms  used  in  this  part  are 
defined  in  section  2013  of  the  Act 
Institution  of  higher  education 
State  agency  for  higher  education 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Applicant 

Application 

Award 

Budget 

Department 

Elementary  School 

EDGAR 

Facilities 

Fiscal  Year 

Grant 

Local  educational  agency 

Nonprofit 

Private 

Project 

Public 

Secondary  school 

Secretary 

State 

State  educational  agency 

(c)  Additional  definitions.  The 
following  terms  are  used  in  this  part: 

Act  means  the  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education 
Act,  Title  n,  part  A  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended. 

Gifted  and  talented  student  means  a 
student,  identified  by  various  measures, 
who  demonstrates  actual  or  potential 
high  performance  capability, 
particularly  in  the  fields  of  mathematics 
and  science. 

Historically  underserved  and 
underrepresented  populations  includes 
females,  minorities,  handicapped 
persons,  persons  of  limited-English 
proficiency,  economically 
disadvantaged  persons,  and  migrants. 

Magnet  school  means  a  school  or 
education  center  that  offers  a  special 
curriculum  and  to  which  students  are 
not  automatically  assigned  but  may  seek 
to  attend  on  a  voluntary  basis  because 
of  the  special  curriculum,  including  but 
not  limited  to  a  school  or  education 
center  capable  of  attracting  substantial 


numbers  of  students  of  different  racial 
backgrounds. 

Unsolicited  application  means  an 
application,  not  specifically  invited  by 
the  Secretcuy,  that  supports  one  or  more 
of  the  activities  listed  in  §755.11. 

(Authority:  20  U.S.C  2982,  2993) 

Subpart  B— What  Typee  of  Proiecta 
Does  the  Secretary  Aaaiet  Under  Thie 
PioQram? 

§755.11    What  types  of  proiects  does  the 
Secretary  assist? 

(a)  The  Secretary  funds  applications 
proposing  projects  of  national 
significance  in  mathematics  and  science 
instruction. 

(b)  Projects  of  national  significance  in 
mathematics  and  science  instruction 
include  those  designed  to — 

(1)  Improve  teacher  recruitment  and 
retention  in  the  fields  of  mathematics 
and  science; 

(2)  Improve  teacher  qualifications  and 
skills  in  the  fields  of  mathematics  and 
science;  and 

(3)  Improve  curricula  in  mathematics 
and  science,  including  the  use  of  new 
technologies. 

(c)  The  Secretary  does  not  provide 
operating  revenue  to  meet  local  needs  to 
any  applicant  under  this  program. 

(Authority:  20  U.S.C.  2992) 

§755.12    How  does  the  Secretary  establish 
priorttles  for  this  program? 

(a)  The  Secretary  may  establish  the 
following  priorities: 

(1)  EstabUshing  or  improving  magnet 
schools. 

(2)  Providing  special  services  to 
historically  underserved  and 
underrepresented  populations, 
especially  gifted  and  talented  children 
from  these  populations. 

(3)  Building  upon  and  adding  to  a 
project  that  is  akeady  developed  and 
disseminated. 

(4)  Training  and  retraining  teachers  in 
methods  of  scientific  inquiry. 

(5)  Providing  materials  that  aid  the 
education  of  students. 

(b)  In  addition  to  the  priorities 
established  in  paragraph  (a)  of  this 
section,  each  year  the  Setretary  may 
select  as  a  priority  one  or  more  of  the 
types  of  projects  listed  in  §755.11. 

(c)  The  Secretary  may  limit  any 
priority  to  mathematics  or  science, 
particular  educational  levels,  or  any 
combination  of  these  subject  areas  and 
educational  levels. 

(Authority:  20  U.S.C.  2982) 
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Subpart  C— How  Doea  Ona  Apply  for  a 
Grant? 

S7S5^   What  aMurancM  imwt  an 
■DoHcant  niaka? 

(a)  An  applicant  that  is  a  State 
(including  a  State  educationtd  agency  or 
a  State  agency  for  higher  education]  or  a 
local  educational  agency  shall  comply 
with  the  provisions  of  section  2010  of  the 
Act  governing  the  equitable 
participation  of  private  school  children 
and  teachers  in  the  purposes  and 
benefits  of  the  Act. 

(b)  An  applicant  described  in 
pvagraph  (a)  of  this  section  shall 
include  an  assurance  in  its  appUcation 
that,  in  accordance  with  section  2010  of 
the  Act,  it  will  provide  for  consultation 
with  appropriate  private  school 
representatives  and  for  the  equitable 
participation  of  children  and  teachers  in 
private  elementary  or  secondary  schools 
if  the  applicant  proposes  to  use  grant 
funds  to  provide  benefits  to  children  and 
teachers  in  public  elementary  or 
secondary  schools,  including  the 
provision  of  services,  materials, 
equipment,  and  inservice  or  teacher 
training  and  retraining. 

Note:  EDGAR  establishes  requirements  for 
participation  of  private  school  children.  See 
34  CFR  75.650. 

(Authority:  20  U.S.C.  2992) 

Subpart  0— How  Doaa  the  Secretary 
Make  a  Grant? 

1755^   How  doM  th«  Sacretary  avaluata 
applications? 

(a]  For  each  competition,  the 
Secretary  evaluates  an  application 
submitted  under  this  program  on  the 
basis  of  the  appUcable  selection  criteria 
in  S755.32. 

(b)  The  Secretary  awards  up  to  100 
points,  including  a  reserved  10  points  to 
be  distributed  in  accordance  with 
paragraph  (d)  of  this  section,  based  on 
the  appUcable  criteria  in  §  755.32. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  points 
for  each  criterion  in  S  755.32  is  indicated 
in  parentheses. 

(d]  For  each  competition,  as 
announced  through  a  notice  pubUshed  in 
the  Federal  Register,  the  Secretary 
distributes  the  reserved  10  points  among 
the  appUcable  criteria  listed  in  S  755.32 
(Authority:  20  U.S.C.  2992) 

§755.31    HowdoMthaSacretaryavaluata 
unsoNdtad  applications? 

(a)(1)  At  any  time  during  a  fiscal  year, 
the  Secretary  may  accept  and  consider 
for  funding  an  unsolicited  appUcation 
for  a  project  that  does  not  meet  a 
priority  estabUshed  in  accordance  with 
{755.12  if  the  project— 


(i)  Furthers  the  purposes  and 
objectives  of  the  program  as  described 
in  S  755.1;  and 

(ii)  Satisfies  aU  other  requirements  for 
funding  under  this  program. 

(2)  In  a  fiscal  year  in  which  the 
Secretary  does  not  establish  absolute 
priorities,  the  Secretary  does  not 
consider  unsolicited  applications  for 
funding. 

(b)  Notwithstanding  the  provisions  of 
34  CFR  75.100,  the  Secretary  may  fund 
an  unsoUcited  appUcation  without 
pubUshing  an  application  notice  in  the 
Federal  Register. 

(c)  The  Secretary  may  select 
unsolicited  applications  for  funding  in 
accordance  with  the  procedures 
contained  in  S  75S.30(a}-{c). 

(d)  The  Secretary  reviews  and 
evaluates  an  unsolicited  appUcation  on 
the  basis  of  the  selection  criteria  in 

S  755.32. 

(e)  The  Secretary  assigns  the  reserved 
10  points  under  S  755.30(b)  to  the 
selection  criterion  at  §  755.32(f) 
(National  signincance]  so  that  the 
maximum  number  of  possible  points  for 
this  criterion  is  3a 

(Authority:  20  U.S.G  2992) 

§  755.32    What  are  the  selection  criteria? 

The  Secretary  uses  the  following 
criteria  in  evaluating  each  application: 

(a)  Plan  of  operation.  (15  Points)  The 
Secretary  reviews  each  appUcation  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  ©f  the  design  of  the 
project; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efBci^t  administration  of 
the  project; 

(3)  The  quality  of  the  appUcant's  plans 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(4)  For  an  applicant  who  makes  an 
assurance  under  {  755.20  as  to  the 
equitable  participation  of  children  and 
teachers  in  private  elementary  or 
secondary  schools,  how  the  applicant 
wiU  ensure  that  equitable  participation. 

(b)  Quality  of  Ixy  personnel.  (5 
Points)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  to  be  used}; 

(u)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(in)  The  time  that  each  person 
referred  to  in  paragraphs  (b)(l)(i)  and  (ii) 
of  this  section  wiU  commit  to  the  project; 
and 

(iv)  How  the  appUcant,  as  part  of  its 
nondiscriminatory  employment 


practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (b}(l)(i) 
and  (ii)  of  this  sectioa  the  Secretary 
considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(u)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(c)  Budget  and  cost-effectiveness.  (5 
Points)  The  Secretary  reviews  each 
applicaUon  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(d)  Evaluation  plan.  (10  Points)  The 
Secretary  reviews  each  application  to 
determine  the  quaUty  of  the  evaluaUon 
plan  for  the  project,  including  the  extent 
to  which  the  appUcant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Are  objective;  and 

(3)  Document  and  quantify  the 
project's  effectiveness  in  achieving  its 
stated  goals. 

Cioss-reference.  See  34  CFR  75.590 
Evalutation  by  the  grantee. 

(e)  Improvement  of  the  quality  of 
teaching  and  instruction  in  mathematics 
and  science.  (25  Points)  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project  will 
contribute  to  the  improvement  of 
teaching  and  instruction  in  mathematics 
and  science,  including — 

(1)  The  objectives  of  the  project;  and 

(2)  The  manner  in  which  the 
objectives  of  the  project  further  the 
purposes  of  improving  the  quality  of 
teaching  and  instruction  in  mathematics 
and  science. 

(f)  National  significance.  (20  Points) 
The  Secretary  reviews  each  application 
to  determine  the  national  significance  of 
the  project,  including>- 

(1)  The  magnitude  of  the  need  for  the 
proposed  project; 

(2)  The  likely  impact  of  the  proposed 
project,  and 

(3)  The  potential  transferability  of  the 
proposed  project  to  other  settings  with 
the  likeUhood  of  accomplishing  similar 
results. 

(g)  Applicant's  commitment  and 
capacity.  (10  Points]  The  Secretary 
considers  the  extent  of  the  appUcant's 
commitment  to  the  project,  its  capacity 
to  continue  the  project  and  the 
likelihood  that  it  will  build  upon  the 
project  when  Federa  assistance  ends. 
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(Authority:  20  U.S.C.  2992) 

S  755.33    What  spMlsl  considerations  may 
tha  Sacrstary  use  In  selecting  an 
application  for  funding? 

(a)  After  evaluating  appUcations 
according  to  the  criteria  contained  in 
§  755.32,  the  Secretary  may  determine 
whether  the  most  highly  rated 
applications  are  broadly  and  equitably 
distributed  throughout  the  Nation  for 
each  competition  or  under  this  program. 

(b)  The  Secretary  may  select  other 
applications  for  funding  if  doing  so 
would  improve — 


(1)  The  geographical  distribution  of 
projects  funded  under  a  particular 
competition  or  under  this  program,  or 

(2)  The  diversity  of  activities  or 
projects  funded  under  a  particular 
competition  or  under  this  program. 

(c)  The  Secretary  may  decline  to  fund 
a  project  that  is  eligible  for  funding  by 
the  Secretary  under  a  different,  specific 
Department  of  Education  competition  or 
program. 

(d)  The  Secretary  does  not  fund  a 
project  Uiat  receives  Federal  funds  from 
other  programs  authorized  under  the 
Act. 


(Authority:  20  U.S.C.  2992) 

§755^    Art  thara  restrictions  on  tha  use 
of  funds  for  aquipmant  undar  tMs 
program? 

Of  the  funds  made  available  through  a 
grant  under  this  program,  the  Secretary 
may  restrict  the  amount  of  funds  used 
imder  this  part  to  purchase  equipment. 
(Authority:  20  U.S.C.  2992) 
(FR  Doc.  89-18723  Filed  8-9-89;  8:45  am] 
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Rules  and  Regulations 


Federal  RegistBr 
Vol.  54.  No.  154 
Friday,  August  11,  1969 


This  section  of  the  FEDERAL  RBGfSTER 
contains  regutattory  documents  having 
general  appKcabil^  and  legal  anect,  most 
of  which  ara  keyed  to  and  oodMled  In 
t^ie  Code  of  Federal  RegulatianB,  which  ia 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tfie  Suporintondent  of  Documents. 
Prices  of  new  books  ara  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

AgricuRuraf  Marketing  Servie« 

7CFRPart910 
[L^mon  Regulation  6781 

Lemons  Grown  In  Cailfomla  and 
Arizona;  Umttatton  of  Hantfling 

AOeNCv:  Agricnhoral  Marketing  Service, 

USDA. 

action;  Final  Ride. 

SUMMMiv:  Regulatifm  678  establishea 
the  quantity  aS  fresh  Cabforoia-Arizana 
lemons  that  may  be  shipped  to  market  at 
310,000  cartons  during  the  period  August 
13  through  August  19, 1989.  Such  action 
is  needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
DATES:  Regulation  678  (i  910.978)  is 
effective  for  the  period  August  13 
through  August  19. 1989. 
FOR  FURTHER  INFOMIATION  CONTACT: 
Beatriz  Rodriguez,  Marketing  ^>eciahsL 
Marketing  Order  Administration  Brandi, 
F&V,  AMS.  USDA.  Room  2523,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  [202]  475- 
3361. 

SUPPUEMENTARY  INFORIIATION:  This 

final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "Don-major'^ 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (M^AJ,  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  hnpact  on  a  substantial 
number  of  smaD  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatny  action  to  die  scale  of 
business  subfect  to  such  actions  in  order 
that  small  businesses  wiO  not  be  unduly 


or  disproportionately  burdened. 
Mariceting  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act 
and  rules  issued  thereninder.  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entitiea 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  cu*e  approximately  85  handlers 
of  lemons  grown  in  Calif onia  and 
ArizcHia  scbject  to  regulation  under  the 
lenMHi  marketing  order  and 
approximately  2500  producers  in  the 
regulated  area.  Small  agricnltnral 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2}  as  those  having  annnal  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000^  and  small  agricuhnral 
service  firms  are  defii»d  as  those  whose 
gross  annual  recrapts  are  less  dian 
$3.500;00a  The  majority  of  handlers  and 
producers  of  Califomia-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  ia  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFK  pert  910],  regulating  Ae  handling  of 
lemons  ^own  in  CaHfomia  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Mariceting  Agreement  Act 
(the  "Act."  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  ttie  Lemon  Admimstratfve 
Committee  (Committee}  and  upon  odier 
available  iniormation.  ft  is  fotmd  that 
this  action  will  tend  to  effectuate  die 
declared  poKcy  of  the  Act 

This  regolation  is  consistent  with  the 
Califomia-Arizona  lemon  marketing 
policy  for  1989-90.  The  Committee  met 
publicly  on  August  8, 1989,  in  Los 
Angeles,  CaHfomia,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  overall  demand  for  lemons 
is  fair. 

Pursuant  to  5  U.S.C  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  furdier  public  procedure  with 
respect  to  thiq  action  and  that  good 
cause  exists  for  not  po84>ODiQg  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Fedaral  Register 
because  of  insufficient  time  between  the 
date  when  information  became 


available  upon  which  this  regulatioD  is 
based  and  the  eSecdve  date  necessary 
to  effectuate  die  declared  purpose  of  the 
Act.  Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  ^  regidation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  porposes  of  the 
Act  to  make  tfiese  regtrfatory  provisions 
effective  as  qtecified.  and  handlers  have 
been  apprised  of  such  pttvrisions  and 
die  effective  time. 

List  of  Subjects  in  7  CFR  Part  ne 

Marketing  agreemfiiits  and  orders, 
California^  Arizona.  Lemons. 

For  die  reaaons  aet  forth  in  the 
preamble,  7  CFR  part  910  is  amended  as 
follows: 

PART  910-LEHONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  aathotity  citation  for  7  CFR 
Part  910  continues  to  read  as  fi^ows: 

AutlMd^  Sees.  1-ta,  48  StaL  ai.  as 
amended;  7  U.S.C  601-674. 

2.  Section  910.978  is  revised  to  read  as 
follows: 

Nate:  TUs  MCtioB  will  not  appear  in  tfac 
Code  of  Federal  RegulatiooB. 

§910.978   Lamon  Regulation  678. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  13, 
1389,  through  August  19, 1988,  is 
established  at  310,000  cartons. 

DB(ed:Aagu8tS,19W. 
Ckaries  R.  Bridei, 

Director,  Prait  tmd  Vtgetablg  Dhiaiaa. 
[FR  Doc  as-taser  Filed  0-10-89;  8:45  aii4 


7  CFR  Part  1126 
[DA-89-e251 

Milk  in  the  Texas  Marlietlng  Area; 
Order  Suspending  Certain  ProvWons 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTKM:  Suqienaion  of  role 

summary;  This  actioo  continues,  for  the 
months  of  Augast  1980  through  }uly  1990^ 
a  suspension  of  portions  of  the  pool 
plant  and  producer  milk  definitions  of 
the  Texas  order.  The  continuation  of  the 
suspension,  was  requested  by 
Associated  Milk  Producers,  Inc.,  and 
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Mid-America  Dairymen,  Inc., 
cooperative  associations  that  represent 
a  substantial  proportion  of  the 
producers  who  supply  milk  to  the 
market.  The  action  is  necessary  because 
the  marketing  conditions  that  resulted  in 
granting  the  current  suspension  continue 
due  to  production  increases  in  Texas. 
IPncnVE  DATE  August  11, 1969. 

ran  nmTMEii  information  contact: 

Richard  A.  Glandt  Mariceting  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  447-4629. 

SUPPLEMENTARY  INPORMATION:  Prior 
docimient  in  this  proceeding. 

Notice  of  Proposed  Suspension:  Issued 
June  20, 1989;  published  June  26, 1989  (54 
FR  26780}. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612]  requires  the  Agency  to 
examine  the  impact  of  a  rule  on  small 
entities. 

Pursuant  to  5  U.S.C.  605(b),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
lessens  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  the  criteria  contained  therein. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Texas  marketing  area. 

Notice  of  proposed  rulemaldng  was 
published  in  the  Federal  Register  on 
June  26. 1989  (54  FR  26780)  concerning  a 
proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views,  and  arguments 
thereon.  No  opposing  views  were 
received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  August  1989  throu^  July  1990 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act 

1.  In  S  112e.7(d]  introductory  text,  the 
words  "during  the  months  of  February 


through  July"  and  the  words  "under 
paragraph  (b)  or  (c)  of  this  section". 

2.  In  8 1126.7(e}  Introductory  text,  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  association  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c).  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  product  at  pool  plants 
described  in  paray-aph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  plants  of  the  cooperative 
association  for  which  pool  plant  status 
under  this  paragraph  has  been 
requested". 

3.  In  5 1128.13.  paragraph  (e)(1),  the 
words  "and  further,  during  each  of  the 
months  of  September  through  January 
not  less  than  15  percent  of  the  milk  of 
such  dairy  farmer  is  physically  received 
as  producer  milk  at  a  pool  plant". 

4.  In  8 1128.13(eK2).  the  paragraph 
references  "(a),  (b).  (c),  and  (d)". 

5.  In  8 1126.13(e)(3),  the  sentence.  "The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  one-third  of 
the  producer  milk  physically  received  at 
such  pool  plant  during  the  month  that  is 
eligible  to  be  diverted  by  the  plant 
operator;" 

Statement  of  Consideration 

This  action  continues,  for  the  months 
of  August  1989  through  July  1990.  the 
suspension  of  portions  of  the  pool  plant 
and  producer  milk  definitions  of  the 
Texas  order.  Specifically,  the  action 
continues  the  suspension  of  the  60- 
percent  delivery  standard  for  pool 
plants  operated  by  cooperatives,  the 
restrictions  on  the  types  of  pool  plants 
at  which  milk  must  be  received  to 
establish  the  maximum  amount  of  milk 
that  a  cooperative  may  divert  to  nonpool 
plants,  and  the  limits  on  the  amount  of 
milk  that  a  pool  plant  operator  may 
divert  to  nonpool  plants.  In  addition,  for 
the  same  time  period,  the  action 
continues  to  suspend  the  shipping 
standards  that  must  be  met  by  supply 
plants  to  be  pooled  under  the  order  and 
the  individual  producer  performance 
standards  that  must  be  met  In  order  for 
a  producer's  milk  to  be  eligible  for 
diversion  to  a  nonpool  plant. 

The  order  provides  for  pooling  a 
cooperative  association  plant  located  in 
the  marketing  area  if  at  least  60  percent 
of  the  producer  milk  of  members  of  the 
cooperative  association  is  physically 
received  at  pool  distributing  plants 
during  the  month.  Also,  a  cooperative 
association  may  divert  to  nonpool  plants 
up  to  one-third  of  the  amount  of  milk 
that  the  cooperatiTe  causes  to  be 
physically  received  at  pool  distributing 
and  supply  plants  during  the  month.  In 


addition,  the  order  provides  that  the 
operator  of  a  pool  plant  may  divert  to 
nonpool  plants  not  more  than  one-third 
of  the  milk  that  is  physically  received 
during  the  month  at  the  handler's  pool 
plant.  This  action  will  continue  to 
inactivate  the  60-percent  delivery 
standard  for  plants  operated  by  a 
cooperative  association,  allow  a 
cooperative's  deliveries  to  all  types  of 
pool  plants  to  be  included  as  a  basis 
from  which  the  diversion  allowance 
would  be  computed,  and  remove  the 
diversion  limitation  applicable  to  the 
operator  of  a  pool  plant. 

The  order  also  provides  for  regulating 
a  supply  plant  each  n»nth  in  which  it 
ships  a  sufficient  percentage  of  its 
receipts  to  distributing  plants.  The  order 
provides  for  pooling  a  supply  plant  that 
ships  15  percent  of  its  milk  receipts 
during  August  and  December  and  50 
percent  of  its  receipts  during  September 
through  November  and  January.  A 
supply  plant  that  is  pooled  during  each 
of  the  immediately  preceding  months  of 
September  through  January  is  pooled 
under  the  order  during  the  following 
months  of  February  tlm)ugh  July  without 
making  qualifying  shipments  to 
distributing  plants.  This  action 
continues  to  remove  these  performance 
standards  for  an  additional  12  months 
for  August  1989  through  July  1990  for 
supply  plants  that  were  regulated  under 
the  Texas  order  during  each  of  the 
immediately  preceding  months  of 
September  through  January. 

The  order  also  specifies  that  the  milk 
of  each  producer  must  be  physically 
received  at  a  pool  plant  each  month  in 
order  to  be  eligible  for  diversion  to  a 
nonpool  plant.  During  the  months  of 
September  through  January,  15  percent 
of  a  producer's  milk  must  be  received  at 
a  pool  plant  for  diversion  eligibility.  This 
action  also  continues  the  suspension  of 
these  requirements  for  an  additional  12 
months. 

The  continuation  of  the  current 
suspension  was  requested  by  two 
cooperative  associations  (Associated 
Milk  Producers,  Inc.,  and  Mid-America 
Dairymen,  Inc.]  that  represent  a 
substantial  proportion  of  the  dairy 
farmers  who  supply  the  Texas  market. 
Associated  Milk  Producers  operates  two 
supply-balancii:^  plants  that  are  pooled 
under  the  Texas  order  and  a  new 
supply-balancing  plant  will  begin 
operation  in  June  1989,  but  wrill  not 
reach  its  capacity  until  late  in  1989.  Mid- 
America  Dairymen  operates  a  supply 
plant  in  southwestern  Missouri  that  has 
historically  been  pooled  under  the 
Texas  order  and  a  designated  supply 
plant  in  Texas  used  strictly  to  assemble 
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milk  for  shipment  to  nonpool  plants  for 
use  in  manufactured  dairy  products. 

Based  on  the  information  ssbmitted 
by  the  cooperatives,  this  additicm^  12- 
month  coatinustion  c^  the  current 
suspension  is  necessary  because  the 
marketing  conditions  that  resulted  in  the 
granting  of  the  current  suspension 
ccmtinue  due  to  production  increases  in 
Texas.  The  cootinued  substantia) 
production  increases  have  not  nude  it 
possible  to  project  fffoduction  levels  in 
1990  and  beyond  with  any  degree  of  a 
certainty,  thereby  making  any 
amendatory  action  at  this  time 
impractical.  Mateover,  the  suspension 
continuation  is  necessary  to  give 
handlers  the  flexibility  to  dispose  of 
excess  milk  in  the  most  efficient 
manner.  Thus,  the  suspension  will  allow 
handlers  to  eliminate  costly  and 
inefficient  Biovanents  of  milk  that 
otherwise  would  be  ma^  adieiy  for  die 
purpose  of  pooling  the  milk  of  dairy 
farmers  who  have  historically  supplied 
the  Texas  market. 

The  notice  of  proposed  suspension 
pubhahed  June  2»,  1989  (54  FR  26780) 
contained  an  inadvertent  error  in  that  it 
indicated  tfiat  the  entire  paragraph  (e)(1) 
of  §  1126.13  was  proposed  to  be 
suspended.  The  purpose  of  the  proposal 
was  to  coBtimie  through  July  1990  the 
suspension  of  portions  of  the  pool  plant 
and  producer  milk  definition  ibal  had 
been  in  effect  since  August  19^^  The 
suspenson  provisions  which  were  m 
effect  at  the  time  of  the  proposal 
suspended  cuily  a  portion  of 
8 1126.13(e)(1).  The  error  is  corrected  in 
this  rulemaking  by  suspension  of  only 
that  portion  of  8 1126.13(eXl)  which  was 
previously  suspended. 

It  is  hereby  found  and  detmnined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  imnecessary  and 
contrary  to  the  public  interest  in  that: 

(a)  The  suspension  is  necessary  to 
reflect  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area  in  that  such  action 
will  eliminate  unnecessary  miUc 
movements  and  ensure  that  dairy 
farmers  who  have  been  supplying  the 
market's  fluid  requirements  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

(b)  This  suspension  does  not  require 
of  persons  afiiected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  (teta, 
views  or  arguments  cooceming  this 
suspension.  No  opposing  views  were 
received. 


Therefore,  good  cause  exists  for 
making  this  order  cfiecthre  upon 
publicetioD  in  die  Federal  Registar* 

List  of  Subjects  in  7  CFR  Part  112a 

Milk  marketing  orders,  K6Hc  Dairy 
products. 

It  is  therefore  ordered,  That  the 
following  provisions  of  the  Texas  order 
are  hereby  suspended  for  August  1988 
through  July  1990. 

PART  1126— lUUC  IN  THE  TEXAS 
MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1126  continues  to  read  as  follows: 

Autfaoi^.  Sees.  1-19, 4S  Stai  31.  as 

amended;  7  U.&C.  e01-«74. 

81126.7   [Tsnporartly  suspended  hi  part] 

2.  In  8 1126.7(d)  (introductory  text)  the 
words  '^during  the  months  of  Fehnary 
through  July~  and  die  words  "under 
paragra^  (b)  or  (c)  of  this  section'*. 

3.  hi  8 1126.7(e)  (introductory  text)  the 
words  "and  60  percent  or  more  of  the 
producer  milk  of  members  of  the 
cooperative  associati'on  (excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraphs  (b), 
(c),  and  (d)  of  this  section)  is  physically 
received  during  the  month  in  the  form  of 
a  bulk  fluid  product  at  pool  plants 
described  in  paragraph  (a)  of  this 
section  either  directiy  from  farms  or  by 
fransfer  from  plants  of  the  coi^ier ative 
association  for  which  pool  jiant  status 
under  this  paragraph  has  been 
requested". 

81126.13   [Ten^enrily  suspended  in  pert) 

4.  In  8 1128.13,  paragraph  (e){l],  the 
words  "and  further,  daring  each  of  the 
months  of  September  throng  January 
not  less  than  15  percent  of  the  milk  of 
such  dairy  farmer  is  physically  received 
as  producer  milk  at  a  pool  plant". 

5.  In  8 1126.13(e)(2).  the  paragraph 
references  "(a),  (b),  (c),  and  (d)". 

6.  In  8 1128.13(e)(3),  the  sentence.  'The 
total  quantity  of  milk  so  diverted  during 
the  month  shall  not  exceed  one-third  of 
the  producer  milk  physically  received  at 
such  pool  plant  during  the  months  that  is 
eligible  to  be  diverted  by  the  plant 
operator;". 

Signed  at  Washington,  DC,  on  August  7, 
1989. 

Jo  Ana  R.  Soith, 

Assistant  Secretary. 

[FR  Doc.  Sft-18B53  Filed  t-llMS:  8;4&  an] 

BILUNG  CODE  34 10-03-11 


I  Miiivie  nomv  AuiiMiiaueuun 
7CFRPartin4 

Dei}t  SetHeiiienK 

aoenct:  Farmers  Home  Administratioo. 
USDA. 

ACTION:  Final  rule;  correction. 

summart:  The  Farmers  Home 
Administration  (FmHA)  corrects  a  final 
rule  regarding  debt  settlement  published 
September  23, 1988,  (53  FR  36954).  This 
final  rule  changed  a  form  number  to 
accurately  reflect  a  regulation  change. 
The  intended  effect  of  this  action  is  to 
remove  a  reference  which  is  not 
pubhshed. 

Accordingly,  Amendment  No.  2  oo 
page  38955  is  corrected  by  removing  the 
words,  "Exhibit  B,  under  column 
heading  Torm  Used*  C5  places)." 
EFFECTIVE  DATE:  August  11.  igea 

FOR  FURTMBI  WTORMATION  COICrACR 

Betty  Throne,  Realty  Speciabst,  Property 
Management  Brandt,  Single  Family 
Housing  Servicing  and  Property 
Management  Division,  Fanners  Home 
Administration,  USDA.  Room  5300, 
South  Agriculture  Building.  Waslnngton, 
DC  202Sa  Telephone  (202)  382-1452. 

Dated:  July  24, 1969. 
Need  Sox  lofamon. 

Acting  Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  89-18740  Filed  8-10-89;  8:45  am] 

BILLINO  CODE  S410-07-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0654] 

Truth  in  Lending;  Credit  and  Charge 
Card  Disclosures;  Corrections 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule;  corrections. 

summary:  The  Board  is  maldng 
corrections  to  its  fatal  rule  revising 
Regulation  Z  to  implement  the  Fair 
Credit  and  Charge  Card  Disclosure  Act 
amendments  to  the  Truth  in  Lending 
Act,  which  appeared  in  t)ie  Federal 
Register  on  April  6, 1969  (54  FR  13866). 

FOR  mRTMCR  INFORMATION  CONTACT: 

The  following  attorneys  in  the  Division 
of  Consumer  and  Community  Affairs,  at 
(202)  452-2412  or  452-3887:  Michael  S. 
Bylsma  or  Adrienne  D.  Hurt,  Senior 
Attorneys,  or  Jane  Aivens,  Staff 
Attorney;  for  tlie  bearing  impaired  only, 
contact  Eamestine  (fill  or  Dnrotliea 


32954  Federal  Regjgtar  /  Vol.  54.  No.  154  /  Friday.  August  11,  1989  /  Rules  and  Regulations 


Thompson,  Telecommunications  Device 
for  the  Deaf  at  (202)  452-3544.  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

•UPPLEMENTAIIY  INFOIIMATION:  The 

Board  is  making  corrections  to  the 
Federal  Regbter  notice  that  contains  its 
Hnal  rule  revising  Regulation  Z  to 
implement  the  Fair  Credit  and  Charge 
Card  Disclosure  Act  amendments  to  the 
Truth  in  Lending  Act  including 
technical  revisions  to  §§  22e.5a(a](3]. 
228.5a(g).  226.9(6].  and  228.9(f)  of  the 
regulation. 

Section  226.5a(a)(3)  currently  provides 
that  the  disclosures  under  9  226.5a  are 
not  required  for  applications  and 
solicitations  to  open  home  equity  lines 
of  credit  accessed  by  a  credit  or  charge 
card  that  are  "subject  to"  {  226.5b  of 
Regulation  Z  (which  implements  the 
Home  Equity  Loan  Consumer  Protection 
Act).  Paragraphs  (e)  and  (f)  of  9  226.9 
state  that  the  requirements  of  those 
paragraphs  are  applicable  to  credit  or 
charge  card  accounts  "subject  to" 
section  226.5a.  A  Uteral  reading  of  this 
language  could  too  narrowly  construe 
the  exception  in  9  226.5a(a)(3)  and  the 
requirements  in  9  226.9(e)  and  9  228.9(f). 
Therefore  the  phrase  "subject  to"  is 
being  changed  to  "of  the  type  subject 
to." 

The  technical  revisions  to  the  above 
mentioned  sections  are  intended  to 
clarify  that  these  provisions  apply  to  the 
type  of  plans  or  card  accounts  referred 
to  in  the  relevant  provisions.  Theiefore. 
the  exception  from  coverage  for  home 
equity  lines  of  credit  accessed  by  a 
credit  or  charge  card  applies  to  &e 
general  types  of  plans  that  will  be 
subject  to  9  226.5b  of  Regulation  Z 
including  those  entered  into  before 
November  7. 1989.  the  mandatory 
effective  date  of  the  home  equity  line 
disclosure  amendments  (see  54  FR 
24870). 

The  renewal  notice  requirements  of 
9  228.9(e)  apply  to  all  of  a  card  issuer's 
"traditional"  credit  and  charge  card 
accounts  used  primarily  to  purchase 
goods  and  services  for  which  a  fee  to 
renew  the  account  is  imposed,  including 
those  in  existence  before  the  effective 
date  of  the  new  rule.  Beginning  on 
August  31, 1989,  card  issuers  must  give 
renewal  disclosures  in  one  of  the  two 
ways  the  regulation  permits.  For 
example,  if  a  card  issuer  that  bills 
monthly  follows  the  notice  requirements 
of  9  228.9(e)(l}— advance  notice  of 
renewal — the  issuer  must  provide 
renewal  notices  to  all  cardholders  who 
will  be  billed  for  renewal  on  or  after 
September  30, 1989.  If  the  card  issuer 
foUows  the  notice  requirements  of 
9  228.9(e)(2),  it  must  provide  renewal 


notices  to  all  cardhold«r«  that  receive  a 
periodic  statement  leflecting  a  renewal 
fee  on  or  after  August  31. 1989.  Also,  in 
accordance  with  9  228.9(f).  on  or  after 
August  31. 1989.  a  card  issuer  must 
provide  notice  if  it  dhanges  the  company 
providing  credit  insurance  on  any 
existing  "traditional"  credit  card 
accotmt. 

Technical  revisions  also  are  being 
made  to  paragraphs  (g)(2)(i)  and  (ii)  of 
9  226.5a.  which  describe  the  "two-cycle 
average  daily  balance"  method  of 
computing  finance  charges  on  credit 
card  accounts.  Both  sections  currently 
provide  that,  in  a  two-cycle  method.  Oie 
balance  for  the  billing  cycle  preceding 
the  current  cycle  is  figured  "in  the  same 
way"  as  the  balance  for  the  current 
cycle.  The  language  is  too  limiting 
insofar  as  it  would  unnecessarily 
exclude  too  many  plans  from  these 
categories.  The  categories  were 
intended  to  include  not  only  those  card 
accounts  in  which  the  balance  for  the 
prior  cycle  is  figured  in  exactly  the  same 
way  as  that  for  the  current  cycle,  but 
also  those  accounts  in  which  the 
balance  for  the  prior  cycle  is  an  average 
daily  balance  but  is  figured  differently 
from  the  balance  for  the  current  cycle. 
Deletion  of  the  phrase  "and  is  figured  in 
the  same  way  as  the  first  balance" 
clarifies  the  broad  coverage  intended  for 
the  two-cycle  average  daily  balance 
descriptions.  With  the  revisions,  for 
example,  it  will  be  dear  that  the  name 
"two-cycle  average  daily  balance 
(excluding  new  purchases)"  should  be 
used  to  describe  a  method  in  which  the 
finance  charge  for  the  current  cycle, 
figured  on  an  average  daily  balance 
(excluding  new  purdiases),  will  be 
added  to  the  finance  charge  for  the  prior 
cycle,  figured  on  an  average  daily 
balance  of  only  new  transactions  during 
that  prior  cycle. 

Corrections 

The  following  corrections  are  made  in 
FR  Doc.  89-8225,  Truth  in  Lending; 
Credit  and  Charge  Card  Disclosures: 

1.  On  page  13855,  third  column,  third 
full  paragraph,  line  7,  "a"  should  be 
inserted  after  "to." 

2.  On  page  13862.  first  column,  first 
full  paragraph,  line  Q,  "cards"  should 
read  "card." 

3.  On  page  13864.  first  column,  first 
full  paragraph,  line  1  "sectin"  should 
read  "section." 

4.  On  page  13864.  first  column,  last 
paragraph,  line  3.  "regulated"  should 
read  "related." 

5.  On  page  13864.  first  column,  last 
paragraph,  line  18.  "fc-om"  should  read 
"form." 


8.  On  page  13864.  second  column, 
fourth  full  paragraph,  line  2.  "provide" 
should  read  "provided." 

7.  On  page  13864.  third  column,  line 
31.  "card"  should  be  inserted  after 
"credit." 

S226.Sa    [CorrMted] 

8.  On  page  13865.  third  column,  under 
9  228.5a(a)(3).  line  4.  "of  the  type" 
should  be  inserted  before  "subject  to." 

9.  On  page  13866.  first  column,  under 
9  226.5a(d)(2),  line  3.  "need  not  be  given 
if  the-card  issuer  either"  should  be 
inserted  after  "section." 

10.  On  page  13866,  thfrd  column,  under 
9  226.5a(g)(2){i).  the  words  "and  is 
figured  in  the  same  way  as  the  first 
balance"  should  be  removed  from  the 
end  of  the  last  sentence 

11.  On  page  13867.  first  column,  under 
9  226.5a(g)(2)(ii).  the  words  "and  is 
figured  in  the  same  way  as  the  first 
balance"  should  be  removed  from  the 
end  of  the  last  sentence. 

§226.9    [Corrected]       i 

12.  On  page  13867,  first  column,  under 
9  226.9(e)(1),  line  7,  "of  the  type"  should 
be  inserted  before  "subject  to." 

13.  On  page  13867,  second  column, 
under  9  226.9(f)(1),  line  7,  "of  the  type" 
should  be  inserted  before  "subject  to." 

S  226.28    [Corrected] 

14.  On  page  13868,  first  column,  line  6. 
und^r  9  226.28(a].  "consistency"  should 
read  "inconsistency."    j 

By  order  of  the  Board  of  iGovemors  of  the 
Federal  Reserve  System,  dated  August  7, 
1989. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  89-18806  Filed  8-io-89: 8:45  am] 

BILUNQ  CODE  S210-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  545 

[No.  89-2216] 

RIN  3068-AA98 

Preapproved  Securities  Brokerage 
Service  Corporation  Activities 


Date:  August  4, 1989. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  amending  12  CFR 
545.74.  its  service  corporation 
regulations,  by  inserting  a  new 
9  545.74(c)(4)  entiUed  "Securities 
brokerage  activities"  and  renumbering 
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subsequent  paragraphs.  The 
amendments  enable  service 
corporations  to  commence  certain  types 
of  securities  brokerage  activities  more 
quickly  than  under  current  procedures 
and  regulations,  by  designating  certain 
types  of  seciuities  brokerage  and 
investment  advisory  activities  as 
preapproved  service  corporation 
activities. 
EFFECTIVE  DATE:  September  11. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  V.  Shahinian,  Deputy  Director  for 
Corporate  Activities,  (202)  906-7289;  V. 
Gerard  Comizio,  Director.  (202)  906- 
6411.  Corporate  and  Securities  Division, 
or  Julie  L  Williams.  Deputy  General 
Counsel  for  Securities  and  Corporate 
Structure.  (202)  906-6459.  Office  of 
General  Counsel;  Cynthia  Miller. 
Financial  Analyst,  (202)  906-7492. 
Kathleen  V.  Willard.  Assistant  Director. 
(202)  906-6789.  Patrick  G.  Berbakos, 
Director.  (202)  906-6720,  Office  of 
District  Banks,  Federal  Home  Loan  Bank 
Board.  1700  G  Street,  NW..  Washington, 
DC  20552. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  General 

Section  5(c)(4)(B)  of  the  Home  Owners 
Loan  Act  of  1933, 12  U.S.C.  1464(c)(4)(B), 
provides  that  a  Federal  association  may 
invest  up  to  three  percent  of  its  assets  in 
a  corporation  chartered  in  the  state 
where  the  association  has  its  home 
office,  provided  that  at  least  one-half  of 
the  investments  in  excess  of  one  percent 
are  for  conununity  development 
purposes.  The  Board  has  implemented 
this  authority  in  12  CFR  545.74,  which 
authorizes  Federal  associations  to  invest 
in  various  types  of  "service  corporation" 
subsidiaries. 

The  Board  considers  service 
corporations  an  important  adjunct  to 
traditional  association  activities  and 
recognizes  that  they  can  make 
significant  profit  contributions.  The 
Board  also  seeks  to  ensure,  however, 
that  associations  conduct  activities  in 
ways  that  do  not  entail  undue  risk  to 
institutional  safety  and  soundness  and 
that  do  not  result  in  financial  loss  or 
damage  to  the  reputation  of  insured 
institutions. 

In  recent  years,  the  Board  has 
received  numerous  applications  for 
service  corporations  to  conduct  different 
types  of  securities  brokerage  activities. 
The  application  process  for  these  filings 
entails  review  by  the  Supervisory  Agent 
at  the  District  Bank;  transmittal  to  and 
review  by  the  Board's  Office  of  District 
Banks,  Office  of  General  Counsel,  and 
Office  of  Regulatory  Activities;  and 
submission  to  the  Board. 


The  staff  has  noted  that  while  certain 
appUcations  raise  legal  and/or  safety 
and  soundness  concerns  or  present 
unusual  or  problematic  facts,  many 
applications  present  similar  facts  and 
seek  permission  to  conduct  activities 
structured  in  a  way  that  either  does  not 
raise  legal  or  supervisory  concerns  or 
that  raise  concerns  that  can  be  and  have 
been  addressed  by  the  Board,  e.g.,  by 
imposing  conditions  on  the  approvals,  or 
by  limiting  the  scope  of  the  activity 
approved. 

The  Board  is  sensitive  to  the 
importance  of  expediting  the  processing 
and  review  of  applications  in  the 
minimum  time  period  necessary  to 
satisfy  the  Board's  interests  in  assuring 
the  safefy.  soundness,  and  legality  of  a 
proposed  service  corporation  activity. 
As  a  result  of  this  concern,  the  Board 
has  in  the  past  delegated  authority  to 
the  Supervisory  Agents  of  the  Board  at 
the  District  Banks  to  approve  certain 
applications  which  are  modelled  upon 
those  previously  approved  by  the  Board. 
In  these  cases,  the  SA  reviews  the 
documents,  analyzes  the  materiality  of 
any  differences  between  the  application 
approved  by  the  Board,  and  (if  there  are 
no  material  differences]  may  approve 
the  appUcation  subject  to  the  conditions 
that  the  Board  has  specified. 

B.  Summary  of  the  Current  Proposal 

The  Board  proposed  amendments  to 
12  CFR  545.74(c)  in  Board  Resolution  No. 
89-1044  (March  28. 1989).  published  at  54 
FR  14091  (April  7. 1989]  ("Current 
Proposal").  Section  545.74(c)  lists 
activities  in  which  service  corporations 
may  engage  without  prior  approval.  The 
Cumnt  Proposal  would  add  certain 
securities  brokerage  activities  to  those 
that  are  preapproved,  creating  a  new 
paragraph  (c)(4),  "Securities  brokerage 
activities,"  which  includes  certain 
securities  brokerage  and  investment 
advisory  services,  and  m£ike 
corresponding  technical  changes. 

Section  545.74(c](4].  as  proposed,  sets 
forth  requirements  relating  to  the 
manner  in  which  the  preapproved 
service  corporation  brokerage  activities 
could  be  conducted.  These  are 
contained  in  two  paragraphs:  (i)  (A)-{E). 
relating  to  the  manner  in  whidi  the 
busine;  s  is  conducted,  and  paragraphs 
(ii)  (A}-(G).  identifying  activities  in 
which  the  service  corporation  may 
engage  only  with  express  Board 
approval.  Paragraph  (i)  states, 
essentially,  that  the  preapproved  service 
corporation  must  offer  securities 
services  in  a  separated  ariea,  provide 
proper  supervision  to  prevent  and  cure 
violations  of  securities  regulations, 
advertise  as  an  independent  entity,  be 
indemnified,  along  with  the  parent 


association,  in  appropriate  respects  by 
the  broker-dealer,  and  not  condition  the 
provision  of  brokerage  services  on  the 
use  of  any  services  of  affiliated  entities. 
12  CFR  545.74(c)(4)(ii)  specifies  that  the 
preapproval  does  not  apply  where  a 
service  corporation  seeks  to  make 
markets  in.  underwrite,  and  engage  in 
certain  other  securities  activities;  if 
association  employees  receive  payments 
for  referring  association  customers  to 
the  broker-dealer  absent  a  "no-action** 
letter  from  the  U.S.  Securities  and 
Exchange  Commission  ("SEC');  to 
solicitation  of  transactions  in  particular 
securities;  to  provision  of  certain 
indemnifications;  to  extension  of  margin 
credit  by  the  parent  association;  to 
contracts  directly  between  an 
association  and  a  broker-dealer;  and  if 
the  association  has  non-registered 
persons  performing  other  than 
ministerial  or  clerical  tasks. 

The  Current  Proposal  also  delegates 
to  the  Office  of  Distinct  Banks,  with  the 
concurrence  of  the  Office  of  General 
Counsel  the  authority  to  approve 
service  corporation  applications  that  do 
not  raise  a  significant  issue  of  law  or 
poUcy  or  would  not  establish  a 
precedent  of  national  significance.  This 
delegation  provision  appUes  to  all  types 
of  service  corporation  applications. 

The  Current  Proposal  is  a  revision  of 
the  Board's  earlier  proposed 
amendments  to  12  CFR  545.74(c).  set 
forth  in  Board  Resolutiqn  No.  88-303 
(April  28, 1988)  and  published  at  53  FR 
16147  (May  5. 1988)  ("First  Proposal"). 
The  First  Proposal  consisted  of  many  of 
the  provisions  of  the  Current  Proposal 
except  for  the  delegation  to  the  Office  of 
District  Banks  and  certain  other 
requirements.  For  example, 
9  545.74(c)(4)(i]  of  the  First  Proposal 
included  as  additional  requirements:  A 
certification  that  the  association  and 
service  corporation  were  separate 
corporate  entities;  a  projection  that  the 
service  corporation  woidd  receive  a 
profit  within  the  upcoming  twelve-month 
period;  a  prohibition  on  the 
dissemination  of  association  customers' 
account  balances  and  deposit  maturity 
dates  to  service  corporations  and.  to 
broker-dealers  engaged  in  joint  ventures 
with  the  service  corporations  ("joint- 
venture  broker-dealers");  and  disclosure 
of  whether  a  joint-venture  broker-dealer 
had  been  sanctioned  by  a  court, 
governmental  agency,  or  self-regulatory 
organization  for  securities  violations. 
Section  545.74(c)(4](U)  of  the  First 
Proposal  contained  essentially  the  same 
prohibitions  as  in  the  Current  Proposal 
as  well  as  a  few  additional  ones.  These 
included  requiring  Board  approval  for 
certain  investment  advisory  servicf  s.  all 
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referral  fees,  and  certain 
indemnification  arrangements.  Tlie 
Board  is  not  adopting  these  provisions 
of  the  First  Proposal  for  reasons  set 
forth  at  54  FR  1408»-14095. 

C.  Summary  of  Comments 

In  response  to  the  proposal  the  Board 
received  four  public  comments, 
including  one  from  a  federal  association, 
two  from  broker-dealers,  and  one  from 
an  industry  association.  The  federal 
association  commented  on  the  limitation 
on  soliciting  transactions  in  particular 
securities  and  recommended  that  the 
provision  exempt  solicitations  of  general 
investment  advice  and  solicitations  to 
institutional  investors.  The  broker- 
dealers  objected  to  the  requirement  of 
obtaining  an  SEC  no-action  letter  in 
order  to  pay  referral  fees  and  to  the 
limitations  on  the  soliciting  transactions 
in  specific  securities.  They  also 
requested  clarification  of  the 
indemnification  restriction  and  of  the 
process  for  associations  seeking 
approval  pursuant  to  existing 
delegations.  These  points  are  discussed 
in  context  below.  The  industry 
association  noted  that  the  Current 
Proposal  incorporated  comments  made 
to  the  First  Proposal  and  had  no  further 
comments  other  than  to  request  speedy 
adoption. 

n.  Amendments  to  the  Service 
Corporation  Regulations 

A.  Overview 

Under  the  amendments,  the  types  of 
securities  brokerage  and  investment 
advice  activities  that  the  Board  has 
routinely  ajjproved  on  a  case-by-case 
basis  now  are  approved  under  a 
preapproval  procedure.  For  example,  an 
association  may  invest  in  a  service 
corporation  that  executes  transactions 
in  securities  on  an  agency  or  "riskless 
principal"  basis  under  the  preapproval. 
In  addition,  to  qualify  for  preapproval, 
brokerage  services  must  be  provided  in 
areas  clearly  identified  and 
distinguished  from  the  areas  in  which 
the  association  conducts  its  depository 
activities.  The  advertisements  for  the 
services  also  must  distinguish  the 
service  corporation  bom  the  insured 
institution  in  order  to  minimize  the 
opportunities  for  investor  confusion 
between  federally-insured  savings 
accounts  and  stocks  and  other  securities 
that  are  not  federally-insured. 

These  amendments  do  not  preapprove 
other  securities  activities  not  described 
in  the  new  preapproval  provisions,  such 
as  making  a  market  in  securities, 
underwriting  stodcs  and  bonds,  and 
investment  banking. 


Tlie  Board  has  in  tiie  past  approved 
on  a  case-by-case  basis  applications  to 
provide  various  types  of  investment 
advice  to  individuals  and  certain 
institutions.  The  Board  has  no  evidence 
that  these  activities  kave  not  been 
carried  on  responsibly  and,  accordingly, 
believes  it  appropriate  also  to 
preapprove  such  financial  advisory 
services.  | 

B.  Description  of  Amendment 
Subsections 

The  requirements  for  the  preapproval 
under  the  new  amendments  are  as 
follows: 

1.  Section  S45.74(ci(4)(i)(A).  The 
service  corporation  must  conduct  its 
securities  brokerage  and  investment 
advisory  services  in  an  area  that 
maintains  a  distinction  in  the  minds  of 
association  customers  between 
federally-insured  deposits  and  non- 
insured  securities  products  and  services 
and  that  appropriately  reflects  the 
separate  corporate  identities  of  the 
Federal  association  end  the  service 
corporation. 

2.  Section  545.74(c)(4)(i)[B}.  Any 
advertising  of  the  service  corporation's 
securities  brokerage  or  investment 
advisory  services  must  be 
distinguishable  from  that  of  the 
association  and  not  indicate  or  imply 
that  the  securities  sol'^'or  transactions 
executed  by  the  service  corporation  are 
federally-insured  dqrasits. 
Advertisements  must  indicate  that  it  is 
the  service  corporation  and  the  broker- 
dealer,  and  not  the  association,  that  is 
providing  the  brokerage  services.  In 
order  further  to  prevent  customer 
confusion,  the  name  of  the  broker-dealer 
providing  the  securities  brokerage 
services  must  be  disclosed,  and  the  logo 
of  the  service  corporation's  parent 
insured  institution  may  not  be  used  in 
the  text  of  any  advertisement  prepared 
or  distributed  by  the  service  corporation 
or  by  the  broker-dealer  or  in  any 
advertisement  for  specific  securities 
products. 

3.  Section  545.74(e)(4)(i)(C).  A  service 
corporation  that  contracts  with  a  third- 
party  broker-dealer  to  provide  securities 
brokerage  services  must  obtain  a 
contractual  commitment  from  the 
broker-dealer  for  full  indemnification  to 
the  service  corpora  lion  and  to  the  parent 
association  with  respect  to  liability 
arising  from  the  negligence, 
recklessness,  or  intentional  conduct  of 
the  broker-dealer  and  its  employees. 

In  addition,  the  service  corporation 
must  evidence  the  oontractual 
agreement  with  any  broker-dealer  with 
an  executed  written  contract  that  sets 
forth  operating,  marketing, 
compensation,  and  other  relevant  terms. 


The  Board  is  not  preapproving  activities 
based  upon  oral  understandings  of 
material  terms. 

4.  Section  545.74(c)(4)li)(D).  The 
service  corporation  must  file  initially 
with  the  Supervisory  Agent  an  opinion 
of  counsel  to  the  broker-dealer  or  the 
senior  securities  principal  that  the 
brokerage  program  has  adequate 
supervisory  controls  and  these  controls 
will  be  applied  to  detect  and  prevent 
securities  regulatory  violations. 
Thereafter,  on  an  annual  basis,  the 
senior  securities  principal  must  file  a 
certification  that  he  or  she  has 
discharged  his  responsibilities  under  the 
supervisory  system  and  does  not  know 
and  has  no  reason  to  know  of  improper 
conduct  or  other  regulatory  violations. 
Supervisory  systems  must  exist  when 
operations  commence.  It  is 
unsatisfactory  to  represent  that 
supervisory  systems  wiO  be 
implemented  or  that  manuals  will  be 
written  in  the  future. 

5.  Section  545.74(c)(4Xi)(E).  A  service 
corporation  may  not  predicate  the 
execution  of  securities  transactions  on 
the  customer's  use  of  any  safekeeping  or 
other  services  by  the  federal 
association,  service  corporation,  the 
broker-dealer,  or  any  of  their  a^iliates. 
To  the  extent  such  arrangements  are 
legally  permissible,  they  require  express 

-  Board  approval. 

6.  Section  545.74(c)(4)(ii)(A).  The 
service  corporation  may  not  execute 
securities  transactions  on  a  principal 
basis,  except  a  "riskiest  principal" 
basis,  and  may  not  underwrite  or  make 
a  market  in  a  security  within  the  scope 
of  the  preapproved  activities. 

7.  Section  545.74(c)(4)(ii)(B).  The 
preapproval  is  applicable  where 
association  employees  receive  referral 
fees  only  if  the  association  has  in 
advance:  (1)  Obtained  a  "no-action" 
letter  from  the  SEC  to  the  effect  that  die 
association  would  not  be  required  to 
register  as  a  broker-dealer  pursuant  to 
Section  15(a]  of  the  Securities  Exchange 
Act  of  1934  *  and  (2)  provides  advance 


■  Section  15(a)  of  the  Securities  Exchange  Act  of 
1934  requires  any  broker  or  daaler  to  register  prior 
to  conducting  any  businesa.  Stctions  3(aH4)  and 
3(a)(5)  of  ttie  Exdiange  Act  dafine  "broker"  and 
"dealer"  both  to  exempt  "banks,"  but  do  not 
mention  savings  and  loan  associations.  The  SEC 
has  never  interpreted  the  term  "banks"  in  Section  3 
to  Include  savings  and  loan  associations  or 
exempted  them  from  registration.  However,  the 
SEC  on  a  case-by-case  basis,  has  issued  "no- 
action"  letters  permitting  savfctgs  and  loan 
associations  to  conduct  brokvage  activities  through 
service  coiporation  sulMidiartes  pr«>vided  that  the 
operations  of  the  subsidiaiy  were  sufficiently 
separated  from  those  of  its  pvent. 
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notice  to  the  Supervisory  Agent  of  the 
type  and  amount  of  referral  fees  to  be 
paid,  together  with  a  copy  of  the  "no- 
action"  letter. 

8.  Section  S45.74(c)(4)(ii)(C).  To 
qualify  for  preapproval,  a  service 
corporation  may  not  solicit  a  transaction 
in  a  particular  security.  A  service 
corporation  may,  however,  solicit 
interest  in  an  overall  securities  or 
investment  advisory  services  program. 
The  service  corporation  also  may  make 
recommendations  in  response  to  a 
request  by  an  existing  customer.  Under 
the  new  preapproval.  transactions  may 
be  solicited  from  institutional  investors. 

9.  Section  545.74(c)(4)(ii)(p).  A  service 
corporation  is  permitted  to  indemnify  a 
third-party  broker-dealer  to  an  extent  no 
greater  than  the  extent  to  which  the 
third-party  broker-dealer  indemnifies 
the  service  corporation,  without  express 
Board  approval.  A  service  corporation 
may  negotiate  to  provide  a  lower  level 
of  indemnification,  and  many  have  done 
so.  The  association  is  prohibited  from 
indemnifying  a  third-party  broker- 
dealer. 

10.  Section  545.74(c}(4)(ii)(E).  The 
parent  Federal  association  may  not 
extend  margin  credit  to  the  ciistomers  of 
the  service  corporation  or  the  joint- 
venture  broker-dealer,  without  express 
Board  approval. 

11.  Section  54S.74(c)(4}(ii)(F).  To 
qualify  for  preapproval,  the  parent 
Federal  association  may  not  sign  or 
otherwise  enter  a  contract  directiy  with 
the  third-party  broker-dealer.  Any 
contract  for  brokerage  services  to  be 
performed  through  a  service  corporation 
must  be  between  the  service  corporation 
and  the  broker-dealer.  It  should  not 
include  the  Federsd  association  as  a 
signatory  or  obligate  the  Federal 
association. 

12.  Section  545.74(c)(4)(ii)(G).  Persons 
who  participate  in  offering  the  service 
corporation  brokerage  services  but  who 
are  not  registered  representatives,  such 
as  association  employees,  may  perform 
only  clerical  or  ministerial  tasks.  Such 
tasks  can  include  directing  inquiring 
customers  to  the  brokerage  kiosk  or 
telephone  "hot  line"  to  tiie  broker- 
dealer,  filling  promotional  pamphlet 
racks,  and  distributing  forms  and 
publicity  related  to  the  securities 
services. 

13.  Section  S45.74(c)(4)(iii).  An 
association  intending  to  invest  in  a 
service  corporation  engaging  in 
preapproved  securities  brokerage 
activities  must  send  a  notice  to  its 
Supervisory  Agent  prior  to  the 
commencement  of  operations.  The 
required  notice  must  include  a  full 
description  of  the  brokerage  service  to 
be  provided  and  copies  of  all  executed 


contracts  between  the  service 
corporation  and  broker-dealers, 
investment  advisors,  and  their  affiliates, 
and  the  association,  such  as  the 
operating  agreement  with  a  broker- 
dealer,  a  lease  for  space  with  the 
association,  and  a  contract  for  clerical 
and  ministerial  services  with  the 
association.  If  referral  fees  will  be  paid 
to  association  employees,  the  notice 
should  include  a  no-action  letter  from 
the  SEC.  The  notice  should  also  include 
pro  forma  income  and  expense 
statements  for  the  first  three  years  of 
operations  and  any  required 
professional  opinions,  such  as  that 
required  pursuant  to  S  545.74(c)(4)(i)(D). 
A  reasoned  legal  opinion  that  die 
service  corporation  activities  quaUfy  as 
preapproved  also  must  accompany  the 
notice. 

The  Board  is  amending  the  Current 
Proposal  to  require  that  the  notice  be 
submitted  no  later  than  30  days  and  no 
earlier  than  180  days  prior  to  the 
commencement  of  operations.  Thus,  the 
notice  will  be  filed  reasonably  close  in 
time  to  the  commencement  of 
operations,  in  order  for  the  Supervisory 
Agent  to  review  the  proposed  activities 
in  accordance  with  the  contemporary 
condition  of  the  insured  institution.  If  a 
Supervisory  Agent  receives  a  notice  and 
six  months  passes  without 
commencement  of  the  activity,  the 
notice  is  deemed  withdrawn. 

14.  Section  S45.74(c)(l)(4)(iv).  The 
Supervisory  Agent  may  request 
additional  information  at  any  time 
regarding  the  operations  of  the  service 
corporation.  The  Supervisory  Agent  cdso 
may  limit  or  prohibit  activities  for 
supervisory  reasons,  pursuant  to  12  CFR 
545.74(b)(5). 

15.  Section  545.74(f).  The  Board  is 
delegating  authority  to  the  Board's 
Office  of  Disbict  Banks  ("ODB")  to 
approve  service  corporation 
applications  foriactivities  that  are  not 
preapproved  under  S  545.74(c].  ODB. 
with  the  conciurence  of  the  Board's 
Office  of  General  Counsel  and  Office  of 
Regulatory  Activities,  is  authorized  to 
approve  or  deny  any  service  corporation 
appUcation  that  does  not  present  a 
significant  issue  of  law  or  policy.  This 
delegation  can  further  improve  the 
processing  of  service  corporation 
applications,  reserving  for  the  Board's 
attention  only  those  applications  that 
have  sigmficant  legal  or  policy 
implications  or  precedential  impact. 

m.  Supplemental  Information 

The  Board  wishes  to  note  certain 
additional  issues  that  have  presented 
questions  in  connection  with  service 
corporations  offering  securities 


brokerage  and  investment  advisory 
services: 

A.  Compensation  of  Registered 
Representatives.  The  service 
corporation  may  compensate  its 
employees  by  salary,  salary  plus  bonus, 
or  commissions,  or  any  other  reasonable 
manner. 

B.  Opinion  of  Counsel.  Where  the 
preapproval  requires  an  opinion  of 
counsel,  any  licensed,  practicing 
attorney  in  good  standing,  including 
coimsel  to  the  association,  the  service 
corporation  or  the  broker-dealer,  may 
provide  the  opinion. 

C.  Previous  Delegations.  This 
preapproval  does  not  affect  previous 
Boaid  approvals  or  delegatioris.  An 
association  that  wants  to  invest  in  a 
service  corporation  that  would  contract 
with  a  broker-dealer  that  is  the  subject 
of  an  existing  delegation  may  apply  to 
its  Principal  Supervisory  Agent  for 
approval  under  that  delegation.  The 
Board  recommends  that  the  applicant 
file  with  the  necessary  application 
materials  a  cover  letter  identifying  all 
differences  between  the  current 
application  and  the  contracts  that  the 
Board  has  approved  in  the  delegation. 

D.  Corporate  Separateness.  The  Board 
is  not  requiring  the  submission  of 
certffications  that  the  service 
corporation  and  the  association  are 
separate  corporate  entities  and  that  both 
are  in  conformity  with  applicable 
regulations  as  a  precondition  of  the 
preapproval,  because  the  obligation  of 
service  corporations  and  associations  to 
comply  wiUi  12  CFR  563.37  and  570.10  is 
not  altered  by  this  preapproval.  The 
Board  continues  to  require  that  the 
service  corporation  be  adequately 
capitalized  as  a  separate  corporation  in 
the  light  of  normal  obligations 
reasonably  foreseeable  in  a  business  of 
its  size  and  character,  maintain  separate 
accounts  and  records,  and  be  held  out  to 
the  pubUc  as  a  separate  enterprise.  An 
institution  would  fail  to. meet  the  Board's 
separate  corporate  identities 
requirement  if  it  dominates  the  service 
corporation  to  the  extent  that  the  latter 
is  treated  as  a  mere  department  of  the 
former. 

E.  Customer  Lists.  Although  these 
amendments  do  not  address  the 
association's  distribution  of  information 
about  its  customers  to  the  service 
corporation  and  to  outside  third  parties, 
the  Board  does  not  permit  the 
unrestricted  dissemination  of  customer 
list  information.  The  association  and  its 
service  corporation  must  follow 
applicable  Bank  Board  policy  regarding 
the  release  of  customer  information. 

F.  Pending  Applications.  These 
amendments  will  be  effective  30  days 
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after  pubiicadoB  in  the  Fadaial  Kagister. 
As  of  the  effective  date,  the  Board  will 
be  in  the  process  of  reviewing  pendkig 
applications.  At  efEectiveness,  however, 
the  delegation  of  authority  to  the  Office 
of  District  Banks  to  approve  certain 
brokerage  and  Investment  advisory 
service  corporation  applications  wdll 
take  effect  AH  fending  applications  will 
be  subject  to  i  545.74(f).  With  respect  to 
the  applicable  8  571.12  timeclocks,  all 
applications  that  have  been  deemed 
conv>lete  on  or  before  the  effectiveness 
date  of  this  regulation  wiH  be  acted 
upon  within  90  days  &*m  tlie  ddte  when 
the  application  was  deemed  c<Hiq>l0te. 

An  applicant  may  dioose  to  withdraw 
an  applicaticm  and  aidmiit  a  notice 
under  the  preapproval  regulation.  This 
notice  mnst  be  filed  no  later  than  thirty 
days  prior  to  the  commencement  of 
opemtions.  During  this  peitod,  tibe 
Supervisory  Agent  will  review  fte 
notice  to  determine  whether  it  is 
complete,  satisfies  the  preapproval 
criteria,  and  raises  any  supervisoiy 
concerns.  Therefore,  certain  pending 
applications  tfiat  have  been  deemed 
Cv>mplete  tis  of  the  effectiveness  date 
will  be  an;>roved  pursuant  to  delegated 
authority  at  «i  earlier  date  than  would 
applicatitHM  deemed  complete  on  the 
same  date  that  are  withdrawn,  with  a 
preapproval  notice  filed,  and  thirty  day 
review  period  observed. 

Final  Raislatory  Flexibility  Analysu 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  604.  the  Board  is 
providing  die  foQowing  final  regulatory 
flexibflity  analysis. 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  regulation.  These 
elements  have  been  discussed 
elsewhere  in  the  AumCMCMMllv 
MTOMiAnoN  regarding  the 
amendments. 

2.  Small  entities  to  which  the 
regulation  would  apply.  The  regulation 
would  apply  to  all  insured  institutions. 

3.  Impact  of  the  regulation  on  small 
institutions.  To  the  extent  that  the 
regulation  would  affect  small 
institutions,  this  has  been  discussed 
elsewhere. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  other  federal 
regulations  which  dupHcate,  overlap,  or 
confhct  with  ttie  final  r^nlation. 

5.  Alternatives  to  the  regulation. 
Other  alternatives,  such  as  present 
regulations,  may  lend  to  prolong  the 
waiting  for  permission  to  engage  in 
brokerage  activities.  More  liberal 
provisions  may  jaise  questfons  of 
statutory  authority. 


List  of  Subjects  in  12  CFR  Part  545 

Accoimting,  Consusier  protection. 
Credit,  Electronic  funds  tranrfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recortUceeping 
requirements,  Savings  and  loan 
associations. 

Accordingly,  the  Board  hereby 
amends  part  545,  subchapter  C,  Chapter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 

PART  545-OPERATIONS 

Subctiaptw  C-redwal  Savings  and 
LoanSyalam 

1.  The  authority  dtttion  for  Part  545 
continues  to  read  as  follows: 

Authority:  Sec.  5A,  47  Stat.  727  as  added  by 
sea  1, 64  Stat.  256  as  amended  (12  U.S.C. 
1425a);  sec.  5, 46  Stat  ISB,  as  amended  (12 
U.S.C.  1464);  sees.  402-493, 407. 46  Stat  1256- 
1257.  lEea  as  amended  (12  U.SjC.  1725-1728, 
1730);  Reorg.  Plan  No.  3  of  1947, 12  FR-4981, 3 
CFR  1943-1046  Comp..  pi  1071. 

2.  Amend  S  545.74  by  redesignating 
existing  paragraphs  (c)(4),  (c)(5),  and 
(c)(6)  as  new  paragraphs  (c)(5],  (c)(6), 
and  (c)(7);  fay  adding  a  new  paragraph 
(c)(4);  by  revising  new  parapvph 
(c)(5)(v);  revising  new  paragraph  {c)(7): 
and  by  adding  new  paragraphs  (f)  and 
(g)  to  read  as  follows: 

S  545.74   Servlca  corporatkMia. 

***** 

[c)  Permitted  activities.  *  *  * 
(4)  Securities  brokerage  services,  (i) 
Execution  of  securities  transactions  on 
an  agency  or  riskless  principal  basis 
solely  upcHi  the  order  of  and  for  die 
account  of  customers,  and  the  provision 
of  standardized  and  individualized 
investment  advice  to  individuals  and 
entities,  provided  that  the  service 
corporation: 

(A)  Conducts  securities  brokerage  and 
investment  advisory  activities  in  an  area 
that  is  clearly  identified  and 
distinguished  from  the  areas  where  the 
association's  d^ositoiy  functions  are 
performed; 

(B)  Distinguishes  advertising  by  the 
service  corporation  from  that  of  the 
association,  such  that  advertising  does 
not  confuse  securities  transactions 
executed,  sectirilies  purchased,  or 
investmeitt  advice  pmvided  by  the 
service  corporation  with  federally- 
insured  deposits;  diat  advertising 
indicates  that  the  service  corporation 
and  broker-dealer,  and  not  the 
association,  is  providing  'die  -securities 
brokerage  or  investaent  advisory 
services,  identifies  the  broker-dealer  in 
advertising,  and  doei  not  use  the  logo  of 
the  parent  association  in  the  text  of  any 


advertisement  prepared  or  ^stributed 
by  the  service  corporation  or  the  broker- 
dealer  or  in  the  text  of  aqy 
advertisement  for  specific  securities 
products; 

(C)  Where  the  service  corporation 
contracts  with  a  third-party  broker- 
dealer,  has  a  written  contract  with  the 
broker-dealer  that  provides  that  the 
broker-dealer  agrees  to  indemnify  fully 
the  service  corporation  and  the 
association  for  any  liability  arising  from 
the  negligence,  recklessness,  or 
intentional  conduct  of  the  broker-dealer 
or  its  employees,  and  that  sets  fordi 
operating,  marketing,  compensation,  and 
other  relevant  terms; 

(D)  Provides  to  the  Supervisory  Agent 
an  initial  opinion  of  counsel  or  an 
opinion  from  the  senior  securities 
principal  responsible  for  overseeing  the 
subject  brokerage  program  that  the 
program  has  been  established  pursuant 
to  operational  procedures  that  are 
intended  to  ensure  that  the  program  is 
conducted  in  conformity  with  applicable 
securities  laws  and  regulations  and  that 
such  procedures  include  Internal 
controls  and  supervisory  systems  that 
have  been  estabhshed  and  are  to  be 
applied  to  detect  and  prevent  violations 
of  federal  securities  statutes,  the  rules 
adopted  thereunder,  and  the  rules  of 
self-regulatory  organizatfons  applicable 
to  broker-dealers,  including  but  not 
limited  to  those  provisions  designed  to 
prevent  churning,  unsuitable 
recommendations,  charging  excessive 
prices,  and  the  making  of  fraudulent 
representations  in  connection  with  the 
offer,  sale,  or  purchase  of  securities 
("the  regtilations");  and  on  an  annual 
basis  thereunder  provides  a  certification 
by  the  senior  securities  principal 
responsible  for  supervising  and 
overseeing  the  subject  brokerage 
program  that  he  or  she  has  disdiarged 
the  obligations  incumbent  upon  him  or 
her  by  reason  of  such  procedures  and 
systems  previously  described  and  has 
no  reasonable  belief  or  dause  to  believe 
that  such  procedures  and  systems  have 
not  been  and  are  not  being  complied 
with  or  that  a  violation  of  the 
regulations  has  occurred;  and 

(E)  Does  not  condition  die  provision  of 
securities  services  to  a  customer  on  die 
customer's  utilizing  services  of  any 
affiliate  of  the  associatian.  the  service 
corporation,  or  a  broker-dealer 

(ii)  Service  corporatiot  activities 
authorized  under  this  paragraph  may 
not  include  the  following  activities: 

(A)  Execution  of  securities 
transactions  on  a  principal  basis, 
including  market-making  and 
underwriting,  except  on  a  riskless 
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principal  basis,  and  except  as  permitted 
under  |  545.74(c)(3); 

(B)  Payment  to  any  employee  of  the 
association  of  referral  fee,  bonus,  or  any 
incentive  compensation,  in  cash  or  in 
kind,  for  referring  any  customer  to  the 
service  corporation  except  as  may  be 
consistent  with  a  "no-action"  letter 
received  by  the  association  from  the 
U.S.  Securities  and  Exchange 
Commission  ("SEC"),  stating  that  die 
SEC  will  not  recommend  enforcement 
action  if  association  employees  receive 
the  planned  referral  fee  but  do  not 
register  wiUi  a  broker-dealer  and  the 
association  does  not  register  as  a 
broker-dealer; 

(C)  Solicitation  of  a  person  to  execute 
a  transaction  in  a  specific  security  by 
any  registered  representative; 

(D)  Indemnification  by  the  service 
corporation  to  a  degree  greater  than  that 
indemnificatton  provided  to  it  by  the 
third-party  broker-dealer  of  a  third-party 
broker-dealer  or  by  the  service 
corporation;  and  the  association  is 
prohibited  from  indemnifying  a  third- 
party  broker-dealer; 

(E)  Extension  of  margin  credit  by  the 
association  to  customers  of  the  service 
corporation  or  broker-dealer; 

(F)  Entry  into  any  diird-party  contract 
widi  a  broker-dealer,  directly  by  the 
association;  and 

(G)  Non-registered  representatives 
who  are  dual  or  sole  employees  of  the 
association  performing  taslu  other  than 
clerical  or  ministerial  tasks:  prohibited 
activities  include  accepting  or  deUvering 
money  or  securities  and  taking  orders  to 
execute  securities  transactions. 

(iii)  Any  association  that  intends  to 
acquire  or  establish  a  service 
corporation  to  engage  in  preapproved 
securities  brc^erage  activities  shall 
furnish  to  the  Supervisory  Agent  no 
earlier  than  ISO  days  and  no  later  than 
30  days  prior  to  the  commencement  of 
operattons,  nvritten  notice  containing  a 
full  description  of  the  brokerage  services 
to  be  provided,  tc^edier  with  copies  of 
all  executed  contractual  agreements  and 
memoranda  between  the  service 
corporation  and  broicer-dealers. 
investment  advisors,  the  parent  insured 
institution,  and  their  affiliates,  pro  forma 
income  statements  for  a  three-year 
period,  any  required  professional 
opinions,  and  a  reasoned  legal  opinion 
fiiom  counsel  that  the  securities 
bndcerage  service  quadify'as 
preapproved  imder  din  paragraph 
(c)(4)(Hi). 

(iv)  The  Supervisoiy  Agent  may 
request  additional  informatien  at  any 
time  regarding  die  operations  of  the 
service  corporation  if  he  has  supervisory 
concerns  about  the  activity,  has 
evidence  that  the  activity  may  not  be  in 


the  best  interest  of  the  association  or 
service  corporation,  or  has  questions  as 
to  wliether  the  activities  are  being 
conducted  in  a  manner  that  is 
preapproved. 
[5)  Other  investments.  *  '  * 
(v)  Investing  in  the  capital  of  a  small 
business  investment  company  or 
minority  enterprise  small  business 
investment  company  licensed  pursuant 
to  section  302(d]  of  die  Small  Business 
Investment  Act  of  1958  by  the  U.S.  Small 
Business  Administration  to  invest  in 
small  businesses  engaged  exclusively  in 
the  activities  listed  in  paragraph  (c)  (1) 
through  (6)  of  diis  section; 

(7)  Activities  Teasonably  incident  to 
those  listed  in  paragraphs  (c)  (1)  through 
(6)  of  this  section. 
•        *       •        •       • 

(f)  Delegation  of  authority.  Unless  an 
application  of  a  federal  association  to 
invest  in  a  service  corporation  involves 
a  significant  issue  of  law  or  policy  or 
would  establish  a  precedent  of  national 
significance,  the  Director  of  the  Office  of 
District  Banks,  with  the  concurrence  of 
the  General  Counsel  and  the  Office  of 
Regulatory  Activities,  or  their  i«spective 
designees,  is  authorized  (1)  to  approve 
an  application  filed  pursuant  to  this 
section,  if  it  is  conyilete  and  in 
compliance  with  regulatory 
requirements  and  (2)  to  deny  an 
application  that  does  not  satisfy  the 
approval  criteria.  If  die  Director  of  the 
Office  of  District  Banks,  the  General 
Counsel  or  the  Office  of  Regulatory 
Activities,  or  their  respective  designees, 
is  of  the  opinion  that  the  application 
involves  considerations  of  law  or  policy 
that  warrant  resolution  by  the  Board, 
the  Director  riiall  submit  the  application 
to  the  Board  for  its  determination  and 
notify  the  applicant  If  the  Director  fails 
to  obtain  the  concurrence  of  the  General 
Counsel  and  the  Director  of  the  Office  of 
Regulatory  Activities,  or  their  designees, 
the  Director  shall  present  the 
application  to  the  Board  for  its 
determination  and  notify  the  applicant 

(g)  Appeals.  Denial  of  an  application 
by  the  Office  of  District  Banks  pursuant 
to  paragraph  (f)  of  this  section  may  be 
appealed  to  the  Board  under  the 
following  procedure.  Within  30  days 
after  notification  of  the  Office  of  District 
Bank's  dedsion  as  provided  in  tills 
section,  tlie  apfriioant  must  file  a  written 
request  for  review  with  the  Board 
stating  the  applicant's  desire  to  appeal 
the  Office  of  District  Bank's  deciaian. 
The  request  for  review  must  identify  die 
party  seeldng  review  and  describe  with 
spedfidfy  the  action  taken  for  wiiich 
review  is  sought  and  &e  reasons  wliy 
die  Office  of  District  Bank's  denial  is 


contended  to  be  emmeoBS.  Tbret  copies 
of  such  request  for  iwiew  sh^  be 
submitted  to  die  Office  of  District 
Banlca,  Applicatiaas  Division.  Faderal 
Home  Loan  Bank  Board.  1700  G  Street 
NW.,  Washington,  DC  20552.  One  copy 
of  such  request  should  be  addressed  to 
the  attention  of  "Office  of  District 
Banks;"  one  copy  to  the  atteirtion  of 
"Office  of  General  Counsel  Corporate 
and  Securitia  Division:"  and  oiie  copy 
to  the  attention  of  "OfiRce  of  Regulatory 
Activities,  Corporate  Activities 
Section."  Also,  one  copy  shall  be  sent  to 
the  appropriate  Principal  Supervisory 
Agent  The  Office  of  District  Banks  shall 
forward  to  the  Board  its  recmd,  or  a 
copy  thereof,  used  as  a  basis  for  die 
determination  together  with  any  other 
information  believed  by  the  Office  of 
District  Banks  to  be  useful  in  reviewing 
the  determination.  If  an  applicant  does 
not  file  a  request  for  review  witliin  the 
time  permitted  under  this  section,  any 
objection  to  the  initial  determination  by 
the  Office  of  District  Banlcs  is  waived.  A 
timely  filing  of  a  request  for  review  in 
accoDdance  with  the  provisions  of  this 
section  shall  be  mandatory  for  securing 
judicial  review  of  an  initial 
determination. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzonl 
Assistant  Secretary. 
[PR  Doc.  69-18782  Filed  B-l&-8e;  8:45  am] 


12  CFR  Part  574 

[Nat»-22M] 

RIN  306S-AA79 

Aequiaition  of  Control  of  Inaurod 
Inttttutlona 

Date:  August  8. 1986. 

AOENCV:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule. 


r.  The  Federal  Home  Loan  Baidc 
Board  ("BoanT),  as  operating  head  of 
the  Federal  Savings  cuid  Loan  Insurance 
Corporation  ("FSIiC"  or  the 
"Coiporatien"),  is  adopting  amendmento 
to  its  regulations  {xmcemiag  the 
processing  of  oertaia  applications  fQed 
with  the  Board  for  approval  of  the 
creation  of  savings  and  loan  holing 
companies  by  insoredinstitnticHts.  Hie 
amendments  provide  fet  the  automatic 
approval  of  audi  applications,  -md^ect  to 
specified  oonditiosB.  The  Board  Is  taldng 
this  action  inordertooqiedite  die 
processing  of  routine  holding  company 


328B0 


F«denl  Renter  /  Vol.  54,  No.  154  /  Friday,  August  11,  1989  /  Rules  and  Regulations 


reorganixation  applications  filed  by 
insured  institutions. 
imenvi  OATB  August  11, 1989. 
ran  niRTHwi  nwohmation  contact: 
Howard  C.  Bluver,  Assistant  Deputy 
Director,  [202]  906-7504;  Kevin  A. 
Corcoran,  Deputy  Director  for  Corporate 
Transactions,  (202)  906-6862;  V.  Gerard 
Comizio,  Director,  (202)  90fr^ll, 
Corporate  and  Securities  Division;  Julie 
L  Williams,  Deputy  General  Counsel  for 
Securities  and  Corporate  Structure,  (202) 
906-6540,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington,  DC  20552;  or 
Robyn  Dennis,  Financial  Analyst,  (202) 
331-4572,  Office  of  Regulatory 
Activities,  Federal  Home  Loan  Bank 
Board,  801 17th  Street  NW.,  Washington, 
DC  20006. 

SUmnmiTAIIY  INFONMATKMl:  On 
January  27, 1989,  (54  FR  4040),  the  Board, 
in  Resolution  No.  89-32,  proposed 
certain  amendments  to  its  regulations 
designed  to  expedite  and  streamline  the 
processing  of  routine  holding  company 
reorganization  applications  by  providing 
for  the  automatic  approval  of  such 
applications,  subject  to  specified 
conditions.  Written  comments  were 
solicited  by  the  Board,  with  the 
comment  period  ending  March  28, 1989. 

The  Board  invited  commenters  to 
address  all  aspects  of  the  proposal, 
including  the  conditions  that  should 
apply  to  automatically  approved 
applications.  SpecifiGally,  the  Board 
solicited  comment  on  whether  such 
conditions  should  be  included  at  all, 
whether  the  proposed  rules  should  be 
expanded,  modified,  or  deleted  in  part, 
and  whether  any  requirements  should 
be  promulgated  in  the  form  of 
supervisory  guidance. 

The  Board  received  a  total  of  3 
comments  in  response  to  the  proposal, 
all  of  which  expressed  support  for  the 
proposal.  Of  the  comments  received, 
two  came  from  law  firms  that  represent 
thrift  institutions  and  one  came  from  a 
national  thrift  trade  organization.  While 
each  of  the  comments  expressed  support 
for  the  proposal,  several  suggested 
certain  modifications  in  the  conditions 
that  should  apply  to  automatically 
approved  applications.  After  carefully 
considering  the  issues  raised  by  the 
commenters.  the  Board  has  determined 
to  adopt  the  proposal  with  certain 
modifications  and  clarifications. 

llie  final  regulations  provide  for 
automatic  approval  of  applications  by 
insured  institutions  for  approval  of 
routine  reorganizations  involving  the 
creation  of  savings  and  loan  holding 
companies,  subject  to  specified 
requirements.  Such  applications  will  be 
automatically  approved  45  calendar 


days  after  the  filing  of  the  application 
unless  the  Board  or  its  delegate  has 
either  requested  additional  information 
from  the  applicant  in  writing,  notified 
the  applicant  that  the  application  is 
materially  deficient  and  will  not  be 
processed,  or  denied  the  application. 
Given  the  types  of  transactions  and 
other  conditions  established  for  the 
availability  of  the  automatic  approval 
process,  it  is  the  Board's  expectation 
that  any  requests  for  additional 
information  that  would  prolong  the  45 
day  decision  period  would  be  extremely 
rare.  The  new  regulations  also  provide 
for  a  corresponding  streamlined 
approval  for  permission  to  organize  and 
insurance  of  accounts,  and  for  the 
merger  of  a  disappearing  interim 
institution  that  is  used  as  a  component 
of  the  reorganization  transaction. 
While  the  proposal  published  in 
January  1989  envisioned  automatic 
approval  of  holding  company 
reorganization  applkations  30  calendar 
days  after  filing,  the  Board  notes  that 
applications  filed  under  12  CFR  574.3(a) 
require  public  notice  and  are  subject  to 
a  public  comment  period  that  may  be 
extended  to  40  calendar  days  after  filing 
pursuant  to  12  CFR  574.6(e).  Thus, 
holding  company  reorganization 
applications,  in  order  to  be 
automatically  approved  30  calendar 
days  after  filing,  would  need  to  be 
exempted  from  the  pubUc  notice 
requirement,  or,  alternatively,  the 
automatic  approval  date  would  have  to 
be  tied  to  the  end  of  the  public  comment 
period.  After  considering  this  issue,  the 
Board,  in  an  effort  to  maximize  public 
participation  in  the  application  process 
consistent  with  existing  regulations  and 
to  maintain  certainty  with  respect  to  the 
automatic  approval  date,  has 
determined  to  extend  the  automatic 
approval  date  to  45  calendar  days  after 
filing.  The  Board  wishes  to  emphasize, 
however,  that,  notwithstanding  the 
automatic  approval  mechanism  in  the 
new  regulations,  the  Board's  staff  will 
process  holding  company  reorganization 
appUcations  expeditiously  and,  where 
appropriate,  will  notify  applicants  in 
writing  that  the  application  has  been 
approved  prior  to  the  expiration  of  the 
45  day  period  for  automatic  approval. 

In  order  to  qualif^  for  automatic 
approval  under  the  new  regulations,  an 
appUcation  must  involve  only  the 
creation  of  a  holding  company  by  an 
insured  institution  and  no  other 
transaction  incident  thereto  (other  than 
the  creation  of  an  interim  institution  that 
will  disappear  upon  consummation  of 
the  reorganization  and  the  merger  of  the 
insured  institution  with  such  interim 
institution),  and  the  applicant  company 
must  not  be  seeking  any  regulatory 


waivers,  regulatory  forbearances,  or 
resolution  of  legal  or  supervisory  issues. 
In  addition,  the  application  must  not 
present  any  significant  policy  issues 
pursuant  to  applicable  Board  policies. 

One  comment  letter  asked  for  further 
clarification  as  to  what  would  constitute 
an  "other  transaction"  within  the 
meaning  of  the  rule  and  thus  render  the 
automatic  approval  meohanism 
unavailable.  It  is  the  Board's  intent  that 
any  transaction  that  is  not  a  direct 
component  of  the  reorganization 
transaction  or  would  otherwise 
normally  require  another  approval  from 
die  Board  or  its  delegate,  would 
generally  cause  the  automatic  approval 
mechanism  to  become  unavailable. 
Examples  of  transactions  that  would 
have  such  an  effect,  if  intended  to  be 
accomplished  as  part  of  the 
reorganization  or  shortly  after 
consummation,  would  include  the 
payment  of  management  fees  to  the 
holding  company  by  the  insured 
institution,  the  incurrence  of  debt  by  the 
holding  company,  transactions  involving 
the  purchase,  sale,  or  lease  of  property 
or  assets  between  the  holding  company 
and  the  insured  institution,  and  other 
affiliate  transactions  that  may  be 
prohibited  or  restricted.  Any  inquiries 
relating  to  specific  transactions  and 
whether  engaging  in  such  transactions 
as  part  of  a  reorganization  would  render 
the  automatic  approval  mechanism 
unavailable  should  be  directed  to  the 
Corporate  and  Securities  Division  of  the 
Board's  Office  of  General  Counsel  in 
Washington,  DC. 

The  Board  wishes  to  point  out, 
however,  that  the  automatic  approval 
mechanism  would  be  available  to  an 
institution  whose  reorganization  is  part 
of  a  standard  conversion  from  the 
mutual  to  the  stock  form  of  organization. 
In  this  regard,  a  converting  institution 
also  is  required  to  file  a  Form  AC  to 
obtain  approval  to  convert.  The  Form 
AC,  among  other  things,  is  required  to 
describe  the  complete  transaction  in 
detail  and  must  include  as  exhibits  all  of 
the  documents  prepared  in  connection 
with  the  conversion.  Accordingly,  many 
of  the  issues  presented  in  a  holding 
company,  application  required  for  a 
holding  company  conversion  will  be 
reviewed  and  passed  upon  by  the  Board 
in  its  review  of  the  Fonn  AC. 
Accordingly,  the  Board  believes  that 
expedited  processing  of  a  holding 
company  application  filed  as  part  of  a 
holding  company  conversion  is 
appropriate.  Notwithstanding  the 
foregoing,  the  Board  urges  converting 
institutions  that  are  contemporaneously 
reorganizing  into  the  holding  company 
form  to  file  their  holding  company 
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applications  and  their  Forms  AC 
concurrentiy,  or  file  their  holding 
company  applications  before  their 
Forms  AC.  In  several  instances  in  the 
past,  converting  institutions  have  filed 
required  holding  company  appUcations 
well  after  the  Forms  AC  have  been  filed, 
resulting  in  a  delay  in  the  conversion 
process  while  the  processing  of  the 
holding  company  application  was 
completed.  'To  avoid  such  a  possibility, 
converting  institutions  are  urged  to  file 
holding  company  appUcations  as  early 
as  possible,  even  in  cases  where  the 
automatic  approval  process  is  available. 

Another  condition  of  qualifying  for 
automatic  approval  under  the  new 
regulations  is  that  the  initial 
capitaUzation  of  the  holding  company 
(to  the  extent  that  the  capital  is 
provided  by  the  insured  institution 
itself)  must  not  exceed  the  amount  that 
the  insured  institution  could  pay  in 
dividends  to  its  holding  company  as  of 
the  date  of  the  reorganization  pursuant 
to  applicable  regulations,  or,  in  the 
absence  of  such  regulations,  pursuant  to 
the  then  current  Board  policy  guidelines 
issued  by  the  Board's  Office  of 
Regulatory  Activities  ("ORA")  [See  e.g.. 
Office  of  Regulatory  Activities.  Thrift 
Bulletin  No.  5  (October  19, 1988)).  While 
the  proposal  published  in  January  1989 
envisioned  an  initial  capitalization 
standard  based  on  the  lesser  of  the 
amount  that  the  insured  institution  could 
pay  in  dividends  or  the  amount  that  the 
institution  could  invest  in  a  service 
corporation,  the  Board,  after  considering 
several  comments  on  this  issue,  has 
determined  to  adopt  an  initial 
capitalization  standard  based  on  the 
ability  of  an  institution  to  pay  dividends 
since  this  standard  is  more  (Urectiy 
relevant  to  the  holding  company 
transaction  that  is  occurring.  The  Board, 
among  other  things,  does  not  wish  to 
preclude  healthy,  well-capitalized 
institutions  from  reorganizing  into 
holding  company  form  pursuant  to  the 
automatic  approval  mechanism  simply 
because  such  institutions  may  have  fully 
utilized  their  service  corporation 
investment  authority.  Such  a  result 
could  occur  under  the  initial 
capitalization  standard  set  forth  in  the 
original  proposal.  Accordingly,  the 
Board  believes  a  dividend-based  initial 
capitalization  standard  is  appropriate. 

In  addition  to  the  foregoing,  to  quaUfy 
for  automatic  approval  under  the  new 
regulations,  the  board  of  directors  and 
executive  officers  of  the  new  holding 
compa'hy  must  be  composed  of  persons 
who  are,  at  the  time  of  the 
reorganization,  executive  officers  and 
directors  of  the  insiuvd  institution, 
although  they  need  not  hold  die  same 


positions,  and  aU  executive  officers  and 
directors  of  the  institution  need  not  also 
be  executive  officers  and  directors  of 
the  holding  company. 

In  a  policy  statement  dated  August  2, 
1988  (See  53  FR  31761  (August  19, 1988)), 
the  Board  provided  guidance  on  the 
extent  to  which  savings  and  loan 
holding  companies  should  be  required  to 
contribute  financial  assistance  to  their 
subsidiary  insured  institutions  and,  in 
particular,  whether  a  proposed  acquiror 
of  an  insured  institution  would  be 
required  to  execute  a  regulatory  capital 
maintenance  agreement  as  a  condition 
to  receiving  approval  of  a  proposed 
acquisition.  For  the  reasons  set  fortii  in 
the  policy  statement,  a  proposed 
acquiror  has  the  option  of  executing 
either  (i)  a  regulatory  capital 
maintenance  agreement  providing  for  a 
specified  doUar  cap  on  the  amount  of 
the  acquiror's  maintenance  obligation, 
or  (ii)  a  so-called  "prenuptial" 
Agreement,  which  provides  for  the 
transfer  to  the  Bovd  of  the  right  to  vote 
the  securities  of  the  institution,  remove 
the  board  of  directors  of  the  institution, 
cause  additional  securities  of  the 
institution  to  be  issued  to  the  Board,  or 
dispose  of  any  or  all  of  the  securities  of 
the  institution  owned  by  the  acquiror,  in 
the  event  the  institution's  capital  level 
declines  below  a  specified  level.  At  the 
direction  of  the  Board,  the  Board's 
Office  of  Regulatory  Activities,  in  Thrift 
BuUetin  No.  5,  dated  October  19, 1988, 
issued  policy  guidelines  on,  among  other 
things,  the  amount  of  the  doUar  cap  that 
wiU  generaUy  be  required  in  a 
regulatory  capital  maintenance 
agreement  and,  with  respect  to 
prenuptial  agreements,  the  minimum 
capital  level  that  must  be  maintained  by 
the  institution  in  order  to  avoid 
triggering  the  transfer  to  the  Board  of  the 
various  powers  described  above. 
Agreements  that  exceed  the  scope  of 
these  guidelines  are  considered  to 
present  significant  policy  issues  that 
wEtrrant  consideration  by  the  Board 
itself.  Accordingly,  in  order  to  qualify 
for  automatic  approval  under  the  new 
regulations,  the  reorganization 
transaction  must  not  raise  a  significant 
policy  issue  as  described  in  the  Board's 
August  12, 1988  poUcy  statement  or  the 
ORA  GuideUnes  of  October  19, 1988. 
The  proposed  holding  company  in  the 
reorganization  would,  therefore, 
generally  be  required  to  submit  prior  to 
consummation  of  the  reorganization, 
either  a  "doUar  capped"  regulatory 
capital  maintenance  agreement  or  a 
"prenuptial"  agreement  that,  in  either 
case,  is  consistent  with  the  Board's 
poUcy  statement  and  the  ORA 
guidelines.  We  note  in  tiiis  regard. 


however,  ttiat,  purenaot  to  the  ORA 
GuideUnet,  If  an  institution  would  meet 
its  fuUy-f^Bied  in  ci^tal  requirement 
following  contommation  of  the 
reorganization  transaction,  neither  the 
regulatory  capital  maintenance 
agreement  nor  the  prenuptial  agreement 
would  be  required  The  proposed 
holding  company  would  be  required, 
however,  to  enter  into  a  dividend 
limitation  a^^ement  described  in  the 
ORA  Guidelines  prior  to  consummation 
of  die  reorganization  transaction  in  all 
cases  and  would,  in  tiie  future,  be 
subject  to  any  general  regulations 
adopted  by  the  Board  to  set  etandardi 
for  payment  of  dividends  and  other 
"capital  distributions"  by  insured 
institutions. 

In  addition  to  the  foregoing 
requirements,  the  new  regulations 
require  the  holding  company  to  file 
certain  certifications  and  opinions  with 
the  insured  institution's  Supervisory 
Agent  within  a  specified  time  before  or 
after  the  consummation  of  the 
acquisition.  These  certifications  and 
opinions  are  customarily  required  to  be 
filed  by  holding  companies  completing 
the  prior  approval  process  under  current 
Board  regulations.  These  requirements 
are  as  follows: 

(1]  On  the  business  day  prior  to  the  date  of 
consummation  of  the  acquisitioa,  the  cliief 
financial  ofHcera  of  the  holding  company  and 
ttie  insured  institution  shall  certify  to  the 
Supervisory  Agent  in  writing  that  no  material 
adverse  events  or  material  adverse  changes 
have  occurred  with  respect  to  the  financial 
condition  or  operations  of  the  holding 
company  or  the  insured  institution  since  the 
date  of  die  financial  statements  submitted 
with  the  application; 

(2)  No  later  than  thirty  days  from  the  date 
of  consummation  of  the  acquisition,  the 
holding  company  shall  file  with  the 
Supervisory  Agent  a  certification  by  legal 
counsel  stating  the  effective  date  of  the 
acquisition,  the  exact  number  of  shares  of 
stock  of  the  insured  institution  acquired  by 
the  holding  company,  and  tlial  tiie  acquisitioa 
has  been  consummated  in  accordance  with 
the  provisions  of  all  applicable  laws  and 
regulations  and  the  application; 

(3]  No  later  than  thirty  days  from  the  date 
of  consummation  of  the  acquisition,  tiie 
holding  company  shall  file  with  the 
Supervisory  Agent  an  opinion  from  its 
independent  auditors  certifying  that  the 
transaction  was  consummated  .in  accordance 
with  generally  accepted  accounting 
principles;  and 

(4)  No  later  than  thirty  days  from  tiie  date 
of  consimimation  of  the  acquiaition.  the 
holding  company  shall  file  with  the 
Supervisory  Agent  a  certification  stating  that 
the  holding  company  will  not  cause  tiie 
insured  institution  to  deviate  materially  from 
the  Imsiness  plan  submitted  in  connection 
with  the  application,  unless  prior  written 
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approval  from  the  Supervisory  Agent  ia 
obtained. 

Similar  standard  certifications  are 
required  to  be  furnished  by  the  resulting 
institution  in  the  event  an  interim 
institution  is  organized  to  facilitate  the 
reorganization  transaction. 

The  new  regulations  also  require  that 
the  proposed  acquisition  be 
consummated  within  120  days  after  the 
application  is  automatically  approved. 

Finally,  the  Board  notes  that  the  new 
regulations  provide  that  in  cases  where 
the  insured  institution  has  converted 
from  mutual  to  stock  form,  the 
institution's  newly  formed  holding 
company  will  become  subject  to  certain 
post-conversion  requirements  that  are 
applicable  to  the  institution  itself 
pursuant  to  various  sections  of  the 
Board's  mutual  to  stock  conversion 
regulations.  This  treatment  of  the 
holding  company  simply  insures  that 
creation  of  a  holding  company  will  not 
be  used  as  a  route  to  evade  such  post- 
conversion  safeguards.  These 
safeguards,  which  pertain  to  post- 
conversion  acquisitions  of  an 
institution's  stock,  purchases  and  sale  of 
conversion  stock  by  the  institution's 
officers  and  directors,  registration  of  the 
stock  under  the  Seoirities  Exchange  Act 
of  1934,  the  existence  of  market-makers 
in  the  institution's  stock,  and  restrictions 
on  certain  stock  repurchases,  have 
customarily  been  imposed  as  conditions 
of  approval  of  holding  company 
applications  where  converted 
institutions  reorganize  into  holding 
company  structure.  Treatment  of  ^is 
area  in  the  regulation  avoids  the  need 
for  such  a  cumbersome  conditioning 
process. 

The  Board  believes  that  the  new 
regulations  further  expedite  and 
streamline  the  appUcation  process  under 
Part  574  by  reducing  substantially  the 
processing  period  for  routine  holding 
company  reorganization  applications. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  605, 
the  Board  certifies  that  these  changes 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  final  Regulatory 
Flexibility  Analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  574 

Administrative  practice  and 
procedure.  Savings  and  loan 
associations.  Securities,  Holding 
companies. 

Accordingly,  the  Board  hereby 
amends  part  574.  Subchapter  D,  Charter 
V,  Title  12,  Code  of  Federal  Regulations, 
as  set  forth  below. 


SUBCHAPTER  D-FEDfRAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  574— ACQUISmON  OF 
CONTROL  OF  INSURED  INSTITUTIONS 

The  authority  citation  for  Part  574 
continues  to  read  as  follows: 

Authority:  Sec.  407. 48  Stat.  1260.  as 
amended  (12  U.S.C.  17301:  sec.  40B,  B2  Stat.  5, 
as  amended  (12  U.S.C.  1730a). 

(2)  Amend  S  574.7  by  redesignating 
paragraph  (a]  as  paragraph  (a)(1)  and 
adding  new  paragraphs  (a](2]  and  (3](3] 
to  read  as  follows:     j 

§  574.7    Detenninatlon  by  the  corporation, 
(a)  Acquisition  by  o  company.  *  *  * 
(2)  An  application  filed  pursuant  to 
574.6(a)(1)  by  an  insured  institution 
solely  for  the  purpose  of  obtaining 
approval  for  the  creation  of  a  savings 
and  loan  holding  company  by  such 
insured  institution,  and  related 
applications  for  permission  to  organize 
an  interim  federal  inltitution,  for 
insurance  of  accounts,  for  Federal  Home 
Loan  Bank  membership,  and  for  merger 
with  such  interim  institution,  shall  be 
deemed  to  be  approved  45  calendar 
days  after  such  applications  are 
properly  filed  in  accordance  with  the 
procedures  set  forth  herein,  unless,  prior 
to  such  date: 

(i)  The  Corporation  has  requested 
additional  information  of  the  applicant 
in  writing; 

(ii)  Notified  the  applicant  that  the 
application  is  materially  deficient  and 
will  not  be  processed;  or 

(iii)  Denied  the  application  prior  to 
that  time;  provided  Uiat  to  be  eligible  for 
.  approval  under  this  paragraph: 

(A)  The  holding  company  shall  not  be 
capitalized  initially  in  an  amount 
exceeding  the  amount  the  insured 
institution  is  permitted  to  pay  in 
dividends  to  its  holding  company  as  of 
the  date  of  the  reorganization  pursuant 
to  applicable  regulations  or,  in  the 
absence  thereof,  pursuant  to  the  then 
current  policy  guidehnes  issued  by  the 
Board's  Office  of  Regulatory  Activities; 

(6)  The  creation  of  the  savings  and 
loan  holding  company  by  the  institution 
is  the  sole  transaction  contained  in  the 
application,  and  there  are  no  other 
transactions  requiring  Corporation 
approval  incident  to  the  creation  of  the 
holding  company  (other  than  the 
creation  of  an  interim  institution  that 
will  disappear  upon  consiunmation  of 
the  reorganization  and  the  merger  of  the 
insured  institution  with  such  interim 
institution  to  effect  the  reorganization], 
and  the  holding  company  is  not  also 
seeking  any  regulatory  waivers, 
regulatory  forbearances,  or  resolution  of 
legal  or  supervisory  issues; 


(C)  The  board  of  directors  and 
executive  officers  of  the  holding 
company  are  composed  of  persons  who, 
at  the  time  of  acquisition,  are  executive 
officers  and  directors  of  the  mstitution; 

(D)  The  acquisition  raises  no 
significant  issues  of  law  or  policy  under 
then  current  Board  policy; 

(E)  Prior  to  consummation  of  the 
reorganization  transaction,  the  holding 
company  shall  enter  into  any  dividend 
limitation,  regulatory  capital 
maintenance,  or  prenuptial  agreement 
required  by  Board  regulations,  or  in  the 
absence  thereof,  required  pursuant  to 
policy  guidelines  issued  by  the  Board's 
Office  of  Regulatory  Activities; 

(F)  The  holding  company  shall  furnish 
the  following  information  in  accordance 
with  the  specified  time  frames: 

[1)  On  the  business  day  prior  to  the 
date  of  consummation  of  the  acquisition, 
the  chief  financial  officers  of  the  holding 
company  and  the  insured  institution 
shall  certify  to  the  Supervisory  Agent  in 
writing  that  no  material  adverse  events 
or  material  adverse  changes  have 
occurred  with  respect  to  the  financial 
condition  or  operations  of  the  holding 
company  or  the  insured  institution  since 
the  date  of  the  financial  statements 
submitted  with  the  application; 

[2]  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  a  certification  by 
legal  counsel  stating  the  effective  date 
of  the  acquisition,  the  exact  niunber  of 
shares  of  stock  of  the  insured  institution 
acquired  by  the  holding  company,  and 
that  the  acquisition  has  been 
consummated  in  accordance  with  the 
provisions  of  all  applicable  laws,  and 
regulations  and  the  application; 

(5)  No  later  than  thirty  days  from  the 
date  of  consiunmation  oif  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  an  opinion  from  its 
independent  auditors  certifying  that  the 
transaction  was  consummated  in 
accordance  with  generally  accepted 
accounting  principles;  and 

[4]  No  later  than  thirty  days  from  the 
date  of  consummation  of  the  acquisition, 
the  holding  company  shall  file  with  the 
Supervisory  Agent  a  certification  stating 
that  the  holding  company  will  not  cause 
■   the  insured  institution  to  deviate 
materially  from  the  business  plan 
submitted  in  connection  with  the 
application,  unless  prior  written 
approval  from  the  Supervisory  Agent  is 
obtained; 

(G)  In  the  event  an  interim  institution 
is  utilized  to  facilitate  the  reorganization 
transaction,  the  resulting  institution 
shall,  no  later  than  30  days  from  the 
date  of  consummation  of  the 
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reorganization  transaction,  furnish  a 
certification  by  legal  cotmsel  stating: 
[1]  The  effective  dale  of  the  merger 
involving  the  interim  institution  and  that 
the  merger  has  been  consummated  in 
accordance  with  the  Agreement  and 
Plan  of  Reorganization  or  similar 
document  pursuant  to  which  the 
transaction  was  accomplished; 

(2)  The  interim  institution  has  not 
opened  for  business: 

(5)  The  merger  was  consummated 
within  120  calendar  days  of  the  date  of 
approval;  and 

[4]  After  completion  of  the 
organization  of  the  interim  institution, 
the  board  of  directors  of  the  interim 
institution  ratified  the  Agreement  and 
Plan  of  Reorganization  or  similar 
document:  and 

(H)  The  proposed  acquisition  shall  be 
consummated  within  120  days  after  the 
application  is  automatically  approved 
under  tiiis  §  574.7(a)(2). 

(3)  To  the  extent  that  an  instihiHon 
reorganizing  into  holding  company  form 
is  subject  to  provisions  relating  to  its 
mutual  to  stock  conversion  imposed  by 
12  CFR  563b.3(i),  (c)(9).(c)  (17).  (c)(18). 
(c)(19)  or  (g)(1),  such  provisions  shall  be 
applicable  to  any  holding  company 
approved  automatically  pursuant  to 
paragraph  (a)(2)  of  tiiis  section. 
***** 

By  the  Federal  Home  Loan  Banlc  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 

[PR  Doc.  89-18783  Filed  8-10-89;  8:45  am] 
MLLMQ  CODE  STIO-OI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1221 

NASA  Seal  and  Other  Devices,  and  the 
Congressional  Space  Medal  of  Honor 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action;  Final  rule. 

summary:  NASA  is  amending  14  CFR 
part  1221  by  revising  two  paragraphs  in 
subpart  1221.1.  "NASA  Seal.  Insignia, 
Logotype  Insignia,  Program  and 
Astronaut  Badges,  and  Flags,  and  the 
Agency's  Unified  Visual 
Communications  System."  These 
revised  paragraphs  correct  a  position 
tide  in  paragraph  (d)  of  S  1221.110  and 
insert  words  that  were  inadvertentiy 
omitted  fix)m  paragraph  (b)(1)  of 
8  1221.112. 

EFFECTIVE  DATE:  August  11, 1989. 
ADDRESS:  Public  Services  Division, 
NASA  Headquarters,  Washington,  DC 
20546. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Schulman,  (202)  453-8315. 
SUPPLEMENTARY  INFORMATION:  The 

position  tide  of  Assistant  Associate 
Administrator  for  Headquarters 
Administration  in  14  CFR  1221.110(d)  is 
changed  to  Assistant  Administrator  for 
Headquarters  Operations.  The  words 
"cloth  or  other  material,  a  decal,  or" 
were  mistakenly  omitted  from  14  CFR 
1221.112(b)(1)  and  are  now  being 
inserted. 

Since  this  revision  is  internal, 
administrative,  and  editorial  in  nature, 
notice  and  public  comment  are  not 
required. 

"The  National  Aeronautics  and  Space 
Administration  has  determined  that: 

1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  since  it 
will  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

2.  This  rule  is  not  a  major  rule  as 
defined  in  Executive  Order  12291. 

List  of  Subjects  in  14  CFR  Part  1221 

Decorations,  Medals,  Awards,  Flags, 
Seals,  Insignia,  Unified  visual 
communications  system. 

For  reasons  set  out  in  the  Preamble,  14 
CFR  Part  1221  is  amended  as  follows: 

PART  1221— THE  NASA  SEAL  AND 
OTHER  DEVICES,  AND  THE 
CONGRESSIONAL  SPACE  MEDAL  OF 
HONOR 

1.  The  authority  citation  for  14  CFR 
Part  1221  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2472(a)  and  2473(b)(1). 

2.  Section  1221.110  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

91221.110    Establishment  Of  the  NASA 
Unified  Visual  Communications  System. 

*  •        *        •        « 

(d)  The  Director  of  each  Field 
Installation  has  designated  an  official  to 
serve  as  Graphics  Coordinator  for  his/ 
her  installation.  The  Assistant 
Administrator  for  Headquarters 
Operations  has  designated  an  official  to 
serve  as  Headquarters  Graphics 
Coordinator.  Any  changes  in  these 
assignments  shall  be  reported  to  the 
NASA  Graphics  Coordinator,  NASA 
Headquarters. 

•  *        *        *        ♦ 

3.  Section  1221.112  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

(1221.112    Uss  of  the  NASA  program  and 
astronaut  badges. 


(b)  —  • 

(1)  Use  of  exact  reproductions  of  a 
badge  in  the  form  of  a  patch  made  of 
cloth  or  other  material,  or  a  decal  or  a 
gummed  sticker  on  articles  of  wearing 
apparel  and  personal  property  items: 
and 
***** 

Richard  H.  Truly, 

Administrator. 

[FR  Doc.  89-18799  Filed  8-10-89;  Ms'am] 

BILLINO  CODE  7St»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Salinomydn  and 
Chlortetracycllne;  Correction 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  amended  the  animal  drug 
regulations  to  reflect  approval  of  a  new 
animal  drug  apphcation  (NADA)  filed 
by  the  American  Cyanamid  Co. 
providing  for  the  use  of  previously 
approved  salinomycin  and 
chlortetracycline  Type  A  medicated 
articles  to  make  Type  C  medicated  feeds 
for  broilers  (54  FR  25115;  June  13, 1989). 
In  codifying  the  limitations,  the 
sentences  "In  feeds  containing  0.8 
percent  dietary  calcium.  Not  to  be  fed 
for  more  than  5  days."  were 
inadvertently  published  as  one 
sentence.  This  document  corrects  that 
error. 

FOR  FURTHER  INFORMATION  CONTACT: 
J.  Taylor  Madill,  Center  for  Veterinary 
Medicine  (IffV-231),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3336. 
In  FR  Doc.  89-13969,  appearing  at 
page  25115  in  the  Federal  Register  of 
Tuesday,  June  13, 1989,  the  following 
correction  is  made. 

9558.550    [Corrected] 

On  page  25116,  in  the  first  column, 
under  §  558.550(b](l)(xvi](c],  the  second 
sentence  is  corrected  to  read  "In  feeds 
containing  0.8  percent  dietary  calcium. 
Not  to  be  fed  for  more  than  5  days." 

Dated:  August  4, 1989. 
Gerald  B.  Guest. 

Director.  Center  for  Veterinary  Medicine. 
[FR  Doc.  89-18818  Filed  8-10-89;  8:45  am] 

BILUNO  CODE  41<0-01-M 
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UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 
[RnlMMMntNo^S) 


CItiztnahip  of  Rasponsibia  Offlcera 
and  Sponaors  Exctianga-VlaRor 
ProQrani 

AOENCV:  United  States  Information 
Agency. 

action:  Final  rule. 


r.  On  May  29, 1967,  the  Agency 
published  a  notice  oi  proposed 
rulemaking  at  52  FR  20087  to  provide 
that  Responsible  Officers  of  designated 
sponsors  be  citizens  of  the  Ux^ed  States 
and  that  designated  sponsors  be  United 
States  organizations  and  corporaticMis. 
By  this  notice  a  final  rule  is  adopted 
wherein  the  longstanding  requirement  of 
United  States  citizensh^  is  further 
defined. 

The  final  rule  shall  become  effective 
August  11. 198a  At  that  time  the  Agmey 
will  begin  to  review  files  of  designated 
organizations  and  ask  every  desi^ated 
organization  to  submit  documcntatian 
that  it  is  in  compliance  with  tins  rate. 
Failure  to  come  into  compliance  wittiin 
90  days  of  receipt  vS  sodi  request  will 
result  in  withdrawal  of  the  designation. 
Applications  for  new  designations  for 
organizations  not  meeting  the 
requirements  will  not  be  approved. 
CFFEcnvi  dates:  August  11, 1980. 
ADIMESS:  Merry  Lynn,  Assistant 
Genera)  Counsel  Office  of  the  General 
Counsel,  Room  700,  United  States 
Information  Agency.  301 4th  Street  SW., 
Washington,  DC  20547. 
FOR  FURTHER  INPOflMATION  CONTACT! 
Merry  Lynn,  Assistant  General  Counsel, 
Office  of  die  General  Counsel,  Room 
700,  United  States  Information  Agency, 
301 4th  Street  SW.,  Washmgton.  DC 
20547,  f202}  485-6829. 
SUPPLEMENTARY  INFORMATION:  The 

definition  of  "sponsor^  was  first 
published  at  14  FR  4592.  July  22, 1949.  It 
appeared  at  22  CFR  68.1  (b)  as  follows: 

As  used  in  this  part  the  term  "sponsor" 
means  any  existing  reputable  United  States 
agency  or  institution,  public  or  prirate,  which 
makes  application,  as  hereinafter  prescribeds 
to  the  Seoetary  of  State  for  designation  of  a 
program  under  its  sponsorship  as  an 
"Excliaii§e-ViaitOT  Prapan." 

The  regulation  was  intended  to  mean 
and  was  faiterpreted  to  mean 
organizations  of  United  States 
citizenship.  The  definition  has  been 
modified  over  the  years,  but  ^ 
requireaient  that  the  sponsor  be  a 
United  States  agency  or  institBtion 
remained.  (The  only  excepdoa  in  the 


definition,  which  was  Inserted 
subsequently,  is  an  inlemstioBal 
organization  of  which  the  United  States 
Government  is  a  men4)er,  e.g.  the  United 
Nations.)  While  it  has  come  to  the 
Agency's  attention  thuat  a  few 
administrative  errors  were  committed, 
and  that  some  non  United  States 
organizations  were  designated,  for  the 
most  part,  the  requireoient  that  sponsors 
be  United  States  orgaAization  was 
honored. 

The  Agency  began  to  review  its 
regulations  shortly  after  the  passage  of 
three  new  immigration  statutes  in 
November,  1986:  The  tnmigration 
Reform  and  Control  Act  of  1986,  Pub.  L 
99-603;  The  Immigration  Marriage  Fraud 
Amendments  of  1986,  Pub.  L  99-639:  and 
The  Immigration  and  Kationah'ty  Act 
Amendments  of  1986.  Pub.  L  99-653. 

Upon  reveiw  of  the  exchange  visitor 
regulations,  the  Agency  found  that  there 
was  no  requirement  that  Responsible 
Officers  of  designated  organizations  be 
United  States  citizens.  Additionally, 
because  the  definition  of  sponsor  did  not 
specify  what  was  meant  by  United 
States  organization,  the  Agency  found 
that  there  was  some  confusion. 
Consequently,  on  May  29, 1987  the 
Agency  pubhshed  a  notice  of  proposed 
mlemaking  setting  forth  the  fdlowing 
proposed  definitions  and  seeking  public 
comment: 

"Responsible  OfHcer"  means  the  offida)  of 
an  organization  sponsoring  an  Exchange- 
Visitor  Program  wtio  has  been  Rsted  with  the 
egency  as  being  responsible  for  administering 
the  program  and  carryini  out  the-obligationa 
which  Uie  organization  aesumes  in 
undertaking  to  sponsor  a  program  (See 
S  514.14).  The  designation  of  an  Alternate 
Responsible  Officer  is  permitted  and 
encouraged.  The  Responsible  Officer  and  all 
Alternate  Responsible  OBicers  nnisl  be 
United  States  Citizens. 

"SponsQr"  means  any  reputable  U.S. 
agency  or  organization  cr  recognized 
international  agency  or  organization  having- 
U.S.  membership  and  offices  which  makes 
epplication  as  bereinafts  presented  to  the 
Director  for  designation  of  a  program  under 
its  sponsorship  as  an  Exchange- Visitor 
Program  and  whose  appBcaticn  is  approved. 
Other  corporations  or  organizations  which 
are  not  incorporated  under  United  States  law 
may  not  be  diesigoeted  as  a  ^onsor. 

The  Comments  | 

The  Agency  received  nine  cinnents 
from  the  public.  A  list,  of  the  parties  is 
found  in  appendix  A.  All  comments 
were  carefully  considered,  however,  not 
all  comments  are  specifically  discussed. 
Comments  received  feom  the 
Department  of  State  and  the 
Immigration  and  Naturalization  Service 
suppOTt  the  proposed  modification.  All 
of  the  other  comments  oppose  either  one 
or  both  of  the  provisions. 


For  the  most  part  those  opposing  the 
requirement  diat  cmly  United  States 
citizens  be  ResponsiUe  Officers  argue 
that  the  sponsoring  organization  sbotdd 
have  the  right  to  appoint  whomever  ft  so 
chooses,  and  that  this  is  eapecially 
important  because  the  Responsible 
Officer  often  has  duties  onrelated  to  the 
exchange  visitor  program.  Pmther.  they 
assert  that  non  citizens  iraderstand  the 
exchange  visitor  program  and  can 
administer  it  The  National  Assodation 
for  Foreign  Student  ABain  (NAFSA) 
suggests  that  the  proposal  is 
unconstitutional,  h  also  asserts  that  the 
Agency  must  document  actual  examples 
of  problems  arising  because  a 
Responsible  Officer  is  a  non  citizen.  One 
party  states  diat  there  is  oo  (Ejection  to 
the  requirement,  but  suggests  that  it  be 
amended  to  (1)  allow  permanent 
residents  to  serve  as  Responsible 
Officers,  and  (2}  allow  the  Responsible 
Officer  to  appoint  an  alternate,  who  may 
be  (and  who,  in  many  cases,  is] 
stationed  hi  a  foreign  country.  Several 
parties  point  out  that  Agency's  reference 
to  Responsible  Officers  being  agents  of 
the  United  States  Government  is 
incorrect.  They  point  out  that  the 
Responsible  Officers  are,  in  fact, 
employees  and  agents  of  the  sponsoring 
organization.  In  the  words  of  the 
University  of  Colorado  at  Boulder:  "We 
are  employed  to  protect  the  interests  of 
our  institutions,  and  it  is  our 
professional  responsibility  to  serve  our 
institutions,  not  oargovefnment." 

The  University  of  Colorado  at  Boulder 
also  objects  to  the  requirement  that 
organizations  be  incorporated  in  the 
United  States  as  being  impossible  or 
redundant.  First,  it  points,  out  that 
corporations  are  incorpomted  under 
state  laws  not  United  States  law. 
Second,  some  organizations,  such  as  the 
universities,  are  not  incon;>orated  but 
chartered  or  estabUshed  by  state 
constituticms.  One  party  contends  that 
none  of  the  other  business  visas,  such  as 
the  E  (Treaty  Traders  and  Treaty 
Investors],  H  (Temporary  Workers  and 
Trainees],  and  L  [bitracoiiipany 
Transferees]  require  fore|^ 
corporations  with  a  U.S.  presence  to  be 
incorporated  in  the  United  States.  It 
argues  that  foreign  entities  should 
qualify  as  sponsors  if  they  have  a  bona 
fide  U.S.  presence.  It  assarts  that  failure 
to  allow  foreign  entities  to  sponsor 
exchange  visitors  may  conflict  with 
numerous  treaties  of  Friendship, 
Commerce  and  Navigation  which  were 
established  to  provide  for  reciprocal 
benefits  to  nationals  of  each  country 
who  invest  in  the  other  cauntry  or  ^ifho 
condact  trade  belween  the  countries 
Further,  it  argues  that  the  modification 
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would  undermine  public  and  foreign 
policy  goals  of  the  United  States 
Government.  It  suggests  that  the  test  of 
whether  an  organization  should  be 
designated  should  be  whether  it  is 
subject  to  the  jurisdiction  of  U.S.  courts, 
tax  laws,  is  stable,  is  registered  to  do 
business,  and  has  bona  fide  offices  in 
the  United  States.  Additionally,  this 
party  asserts  that  designation  is  an 
"entitiement." 

The  Immigration  and  Naturalization 
Service  and  the  Department  of  State 
support  the  proposed  modification. 
However,  the  Department  of  State 
points  out  that  the  modification,  as 
proposed,  will  not  necessarily  achieve 
its  aim.  It  stated:  "It  has  been  the 
Department's  experience  that  a 
corporation  or  odier  organization 
incorporated  in  the  United  States  may, 
not  infrequentiy,  be  controlled  or  wholly 
owned  by  foreign  persons  or  entities." 

Discussion 

The  statutory  basis  under  which  the 
United  States  Information  Agency  can 
designate  programs  as  sponsors  for  a  J- 
visa  classification  is  found  in  8  U.S.C. 
1101(a](15](J].  That  subsection  was 
added  to  the  Immigration  and 
Nationality  Act  in  1961  by  section  109  of 
the  Mutual  Educational  and  Cultural 
Exchange  Act  of  1961.  By  placing  the 
provision  in  the  Immigration  and 
Nationality  Act,  Congress  intended  to 
make  it  part  of  the  overall  statutory 
scheme.  Consequentiy  any 
interpretation  of  that  section,  must 
harmonize  with  that  statute  as  a  whole. 
No  interpretation  or  application  can  be 
given  which  would  undermine  or 
circiunvent  the  Immigration  and 
Nationality  Act.  taken  as  a  totality. 

According  to  the  legislative  history 
(1961  U.S.  Code  Cong.  &  Admin.  News, 
p.  2774)  the  new  subsection  "creates  and 
incorporates  into  the  basic  law  a  special 
new  nonimmigrant  visa  designed  to 
serve  solely  the  purposes  of  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961."  The  purpose  of  that  Act  is  to 
strengthen  international  understanding. 
The  exchange  program  is  an  instrument 
of  foreign  policy.  Decisions  as  to  which 
exchange  programs  should  be  pursued  is 
a  forei^  policy  determination. 
Accordingly,  it  is  not  an  "entitiement" 
program  as  alleged,  but  rather,  subject 
to  the  Agency's  discretion  in  its 
implementation  of  foreign  policy.  The 
exchange  program  was  set  up  in  the 
Department  of  State  and  later  in  USIA 
in  order  "to  provide  coordination  with 
U.S.  foreign  relations"  (1961  U.S.  Cong. 
Code  &  Admin.  News  2760].  That  the 
decision  regarding  the  designation  of 
exchange  organizations  is  a  foreign 
relations  decision  should  be  intuitively 


obvious,  since  the  task  has  been 
conferred  upon  a  foreign  affairs  agency. 

*  *  *  The  Bureau  of  Educational  and 
Cultural  Affairs  has  been  set  up  in  the 
Department  of  State  to  provide  coordination 
with  U.S.  foreign  relations.  (1961  U.S.  Cong,  ft 
Admin.  News  2760). 

Congress  determined  that: 

In  modem  international  relations  a  positive 
U.S.  Govenunent  program  promoting 
educational  and  cultural  cooperation  is 
essential  to  the  welfare  of  the  American 
people.  (1961  U.S.  Cong.  Code  ft  Admin. 
News  2760.) 

See  also  the  testimony  of  Walter 
Laves,  Chairman  of  the  Department  of 
Government  of  the  University  of 
Indiana,  (Hearings  before  the  Committee 
on  Foreign  Relations,  United  States 
Senate  on  S.  1154,  March  29  and  April 
27, 1961  p.  74.]  wherein  he  stated: 

*  *  *  the  area  which  encompasses 
education,  science,  culture,  knowledge,  skills, 
technical  assistance,  and  information  *  *  * 
how  significant  this  big  area  of  foreign 
relations  really  is,  and  to  what  extent  our 
welfare  as  a  nation  *  *  *  may  depend  upon 
the  effectiveness  with  which  this  aspect  of 
our  foreign  relations  is  conducted. 

Additionally,  the  exchanges  (which 
are  not  conducted  on  a  strictiy 
reciprocal  basis]  are  to  be  undertaken 
"only  when  it  is  considered  that  they 
will  'strengthen  international 
cooperative  relations'."  (Senate  Report 
o.  372.  Report  bom  the  Committee  on 
Foreign  Relations  to  accompany  S.  1154, 
June  1961,  p.  8)  Consequently,  all 
persons  entering  the  United  States  on  A 
J-visa  must  enter  pursuant  to  a  program, 
the  purpose  of  which  is  to  strengthen 
international  understanding  and 
cooperation — as  determined  by  the 
Agency.  The  Agency,  in  fulfilling  its 
foreign  relations  obligations,  is  to 
promote  exchange  activities,  when  the 
exchange  activities  coincide  with 
foreign  relations  determinations. 

8  U.S.C.  1101(a](15)(J]  merely  refers  to 
the  designation  function  of  the  Agency 
by  describing  an  exchange  visitor  as  a 
"participant  in  a  program  designated  by 
the  Director  of  the  United  States 
Information  Agency."  No  criteria  are  set 
forth  requiring  the  Agency  to  designate 
certain  programs.  The  criteria  are  left  to 
Agency  discretion.  Because  of  the  nature 
of  foreign  relations,  the  agency  has  been 
given  broad  authority  to  implement  its 
legislation.  The  courts  have  found  that 
this  authority  is — broader  than  that 
given  to  domestic  agencies. 
Promulgation  of  regulations  consistent 
with  the  Act  and  its  legislative  history 
are  not  considered  an  abuse  of  agency 
discretion.  (See  Zewel  v.  Rusk,  381  U.S. 
1  (1965]  and  Haig  v.  Agee.  453  U.S.  280 
(1981).  See  also  Slyper  v.  Attorney 


General,  827  F.2d  821,  823  (D.C.  Cir. 
1987]  wherein  the  court  stated-  "The 
statute  contains  no  standard  or  criterion 
upon  which  to  make  or  withhold  a 
favorable  recommendation.  This  broad 
delegation  of  discretionary  authority  is 
'clear  and  convincing  evidence'  of 
congressional  intent  to  restrict  judicial 
review  in  cases  such  as  those  we  now 
face."] 

The  Agency,  in  the  exercise  of  its 
discretion,  has  determined  that 
noncitizens  should  not  be  given 
excessive  authority  in  maldng  the 
foreign  relations  determination  coupled 
with  the  strong  visa  issuance 
recommendation  (which  is  inherent  in 
the  responsibility  for  filling  out  the  lAP- 
66  forms)  as  to  which  aliens  should  be 
exchange  visitors.  The  Agency  has 
several  reasons  for  its  determination. 
First,  the  Agency  beheves  that  United 
States  citizens  are  best  equipped  to 
further  the  purposes  of  the 
govemmentally  authorized  exchange 
program.  They  are  in  a  better  position 
than  aliens  to  understand  and  represent 
the  United  States  and  to  "generat[e] 
goodwill  for  the  United  States  abroad" 
(H.R.  Rep.  No.  130, 98th  Cong.,  1st  Sess. 
61,  reprinted  in  1983  U.S.  Code  Cong,  ft 
Admin.  News  1484, 1544).  > 

Second,  United  States  citizens  owe 
allegiance  to  the  United  States. 
Noncitizens  do  not  owe  allegiance  to  the 
United  States.  While  the  comments 
point  out  that  sponsors  and  responsible 
officers  are  not  agents  of  the  United 
States  Govenunent,  they  are  in  the 
position  of  carrying  out  United  States 
foreign  policy  in  selecting  individual 
participants  in  the  exchange  visitor 
program  in  the  place  of  the  Agency 
making  the  appointments.  Additionally, 
they  are  in  the  position  of  signing  a 
United  States  Government  document. 
The  act  of  signing  that  document  confers 
on  them  a  shared  responsibility  with  the 
Agency  in  carrying  out  its  foreign 
relations  obligations.  As  the  University 
of  Colorado  at  Boulder  stated:  "*  *  *  it 
is  not  the  job  of  a  Responsible  Officer  to 
protect  the  interests  of  the  United  States 
Government.  We  are  employed  to 
protect  the  interests  of  our  institutions, 
and  it  is  our  professional  responsibility 
to  serve  our  institutions,  not  the 
government."  Since  Responsible 
Officers  are  not  serving  the  interests  of 


'  Even  where  the  Agency's  formal  dedtion 
making  proceM  indudet  nondtizeiu,  such  ■■  in  a 
binational  iKwnl  there  it  always  repreientation  of 
American  citizeiu  in  an  al  least  an  equal  niiml>er  on 
the  txwrd.  Furthermore,  such  input  is  undertaken 
only  purauant  to  a  government  to  govenunent 
agreement.  The  responsibility  for  signing  the  lAP-SS 
forms  tests  with  the  USIS  officers  at  the  Agency 
Posts  abroad. 
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the  United  States  Govemmeirt  but  rather 
their  isttitstiuMi  and  the-  interests  of  tte 
hutHntfcm  BMy  not  alwajrs  coincide  with 
the  interests  trf'  Ae  IMted  States 
Gwemmti  ndecd  nay  sonetinies 
conflict  aad  these  Responsible  Officers 
are  entnuied  win  review  of 
partic^i^ts  in  a  foreign  relatioRS 
prograB  Is  ensure  that  the  selection 
confoims  with  the  designation,  the 
Agenqr  Bust  inposa  certain  restrictions 
on  the  prnpams.  Where  tiie 
organization  is  foreipk  the  Agencjr  mns 
too  high  a  risk  that  the  interests  of  dw 
oigu^Mtion  are  not  in  concert  widi 
those  of  the  United  States  Gorenuoent 
and  that  individuals  selected  to 
partidpete  in  exchange  programs  are 
not  in  keeping  with  the  uitent  of  the 
program,  but  rather  that  the  partidpanta 
are  sdected  to  further  the  interests  of 
the  fof^pi  organiution.  With  regard  to 
Respoosttile  Cheers  who  are  dtiiens, 
and  who  owe  aUegiaaca  to  the  United 
States,  the  Agency  brieves  that  they  are 
more  likely  than  aUena  to  weigh  their 
actiooa  carefully  when  their  employets' 
interests  conflict  with  those  of  the 
United  States  Govensoent 

Thivd.  die  designation  of  a  q>onsor 
confers  a  yave  responsibiltty  on  that 
sponsor.  Upon  desi^ation.  the  sponsor 
is  issued  blank  contrdled  United  States 
Government  foons.  The  foma  in  the 
hands  of  the  wrong  persons  can  do  ^eat 
damage  to  the  interests  of  the  United 
States.  Moreover,  the  scheme  set  forth  in 
the  Immigration  and  Nationality  Act 
expresses  the  intent  of  QH^gress  that  it 
would  define  wlio  could  come  to  the 
United  States,  and  under  what 
circumstances.  Because  Congress 
provided  that  different  terms  and 
conditions  would  apply  to  the  (Afferent 
visas,  it  is  important  that  the  Agency 
administer  the  exchange  program  in 
such  a  way  as  to  limit  its  access  to  only 
those  aliens  Congress  intended  U>  be 
included  in  the  program.  The  Agency 
believes  it  can  best  ensure  the  integicity 
of  the  program  and  the  proper  ase  of  the 
forms  if  access  to  the  fonns  is  C(»fined 
to  United  States  dtizens. 

The  asswtion  that  the  Agenqr'* 
proposal  is  taiconsistenl  with  oter  visas 
used  fas  business  pinpoees  is  inapposite. 
The  I  visa  is  not  a  bwsiness  visa.  It  is  not 
to  be  used  for  business  purposes.  U  is  a 
visa  axdasively  for  educational  and 
cultural  exchange.  Furthermore,  to 
qualify  for  the  visas  to  which  the  party 
refers,  the  E,  L,  and  H,  the  proapective 
sponsor  mnstpetitioB  directly  to  dw 
IiBinipntion  and  NatnraBzatiott  Service 
on  behalf  of  Ae  individual  alien,  llie 
aliea  hi  possession  of  a  famnlAP-Wt 
stating  that  ba/sha  is  eligibie  for  ■)  visa 
is  not  subjected  to  the  strenuous 


screening  applicants  for  die  other  named 
visas  are  snl^ted.  fai  the  odier  visas, 
for  example,  eadi  petitkm  by  a  ^)onsor 
on  behalf  irf  an  aHen  is  put  throogh 
several  levris  of  review,  on  a  case  by 
case  basis,  in  the  United  Stetes  before 
the  alien  abroad  is  issued  a  document 
which  can  be  presented  to  the  Ccmsol 
alntMid.  In  the  rxrhany  program,  only 
the  sponsor  makes  the  determinatiui 
prior  to  presentation  to  the  Consol 
abroad.  Conseqoently,  a  hitter  standard 
of  review  must  be  applied  to  the  sponsor 
at  the  outset.  Thus  this  assertion  that  the 
proposal  will  jeopardise  other  treaties 
is,  again,  inapposite.  The  referenced 
treaties  are  related  to  business  and 
coKunerce.  There  are  adequate  visas  lot 
implementation  of  these  treaties.  The ) 
visa  implements  educational  and 
cultural  agreements. 

The  Agoicy  is  UHicovned  about 
preserving  the  integrity  of  tiie  )  visa 
program  and  maintaining  control  over 
the  program  itself,  the  sponsors,  and  the 
forms.  The  Agency  apprehends  diat  if 
certificates  of  eKgibili^  for  J  visas  are 
controlled  by  aliens  who  are  in  turn 
subject  to  control  by  aliens  in  other 
countries,  the  Agency  will  experience 
consideraUy  diminished  effective 
contrtrf  over  the  administration  of  its 
exchange  programs  and  over 
compliance  by  sponsors,  dieir 
responsible  officers  orA  even  exdiange 
visitors  widi  U.S.  labor  and  imndgration 
laws.  The  Agency  questions  whether  the 
alien  responsiMe  officers  and  other 
offidals  of  foreign  corporate  sponsors 
wiH  be  {Klequat^y  motivated  to  observe 
the  purpose  and  intent  of  the  Exchange 
Visitor  Program.  Consequently,  the 
Agency  is  persuaded  dtat  there  exists  a 
legitimate  govemmentel  purpose  in 
restricting  both  sponsorship  and  the 
control  of  certificates  of  eligibility  to 
American  citizens. 

Some  parties  argue  ftiat  such  a 
proposal  is  onconstitational.  In  order  to 
pass  constitutional  mister,  the  proposed 
regulation  must  meet  two  tests:  USLA 
may  exclude  noncitizens  from 
designations  as  sponsors  and 
Responsible  Officers  if  (1)  the 
justification  for  sndi  an  action  is 
rationally  related  to  a  federal  interest, 
and  {Z\  that  fiederal  interest  is  property 
the  concern  of  die  USIA.  (See  Mathews 
v.  Diaz,  428  U.S.  87  [ISTfif,  Chevron 
U.SA.  v.  Natural  Resources  Defease 
Council  487  U.S.  837, 185  (1984): 
Hampton  v.  Mow  Sun  Wong,  426  U.S.  88 
(1978);  and  2  R.  Rotunda,  J.  Nowak  ft  J. 
Young,  Treatise  on  Constitutional  Law: 
Substance  and  Procedtire  section  18.12, 
at  481  (1986^  The  jus^cation  is 
rationally  related  to  a  federal  interest. 
The  Agency  has  shown  that  the 


invohwd  decisions  we  the 
iraplementetion  of  foreign  policy. 
Foreign  policy  is  indeed  a  federal 
interest  Further,  that  federal  interest  is 
properly  the  concern  of  the  USIA.  Under 
the  Mutual  Ethicational  and  Cultural 
Exchange  Act  of  1961  the  Agency  is 
required  to  strengthen  international 
cooperative  relations,  by  educational 
and  cultural  exchanges.  Thus,  the 
Agency  has  shown  diat  the  federal 
interest  is  properly  the  concern  of  the 
USLA.  Accordingly,  the  Agency  must 
exercise  ite  discretion  in  determining 
"who"  will  best  assist  in  ite  mission. 
Further,  the  Agency  has  given  a  rational 
basis  for  tte  decision  to  Occlude  aliens 
from  designations.  Consequently,  the 
Agency  believes  its  deciupn  is 
constitutional 

This  situatioD  is  distingdishaUe  from 
that  in  Hampton  v.  Maw  Skw  Wang,  96 
S.Ct.  1985. 1910  (1976)  wherein  the  Court 
stated: 

It  is  the  business  of  the  Qvfl  Service 
ComnnssKRi  to  adopt  and  enforce  regulations 
whicli  will  best  promote  die  efRciency  of  the 
federal  civil  service.  Tbat  agency  bm  bo 
responsibility  far  ioreigii  affairs,  for  treaty 
negotiations,  lor  estabbthing  tmnigratiaa 
quotas  or  conditions  of  ertry.  or  for 
naturalization  p<^ies.  Indeed,  it  is  not  even 
within  the  lesponsifaility  of  Urn  Camaussion 
to  be  concerned  with  thie  ecoaomic 
consequences  of  pennitting  ot  prohibiting  the 
participation  by  aliens  in  employment 
opportsnities  in  Jiflereut  parts  of  die  national 
market.  On  the  contrasy,  the  Commission 
performs  a  IfaaHed  specific  fttctioB. 

On  the  contrary,  the  Agency  does  hnve 
responsibility  for  foreign  affairs,  for 
treaty  negotiatioBS,  for  establishing 
conditions  of  entry  for  paitidpaito  in 
the  exchange  program.  Indeed,  it  is  even 
within  the  responailMlity  ri  the  Agency 
to  be  concerned  with  dM  ecMKunic 
consequences  of  permittiqi  or 
prohibiting  the  partic^tion  by 
exchange  visitors  in  enplayBkent 
oppOTtunities.  AcGtmlingly.  the  Agency 
believes  it  has  sset  the  test  as  to  &e 
protectkm  of  a  national  interest  within 
the  realm  of  the  Agenqf's  re^wnsibility. 
In  reseerdnng  the  diacdvcr  precedente 
to  help  die  Agency  define  widi  greater 
precision  what  it  means  hf  the  term 
"United  States  dtinn,"  dte  Atency 
discovered  the  ioUowing  definition  hi 
the  Federal  Aviation  Act  (49  V&C  1301 
(13)): 

(13)  "Citizen  of  Ae  United  States"  means 

(a)  an  individBal  who  h  a  dtfaen  of  die 
United  States  or  of  one  of  its  poaseasioiis,  or 

(b)  m  partneiship  of  which  each  ■iiimbai  h 
such  IB  indiridual.  or  f  c)  a  eetpcsation  or 
assodatiaB  created  or  ornwfcad  nadtr  dw 
laws  of  the  United  States  or  sf  aay  state, 
territory,  or  possesskn  of  the  United  States, 
of  which  the  president  and  two-thiids  or 
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more  of  ihe  board  of  directors  and  odier 
managing  officers  diereof  are  such 
individuals  and  in  which  at  least  75  per 
centum  <of  the  voting  interest  is  owned  or 
controlled  by  penons  who  are  dtizens  of  the 
United  States  or  of  one  of  it^  possessions. 

This  definition  responds  dosely  to  the 
Agency's  perceived  needs. 

Findings  and  Condusions 

For  the  reasons  steted  above,  die 
Agency  finds  that  the  exdnsion  of 
noncitizens  trom  serving  as  sponsors 
and  responsible  officers  is  rationally 
related  to  a  federal  interest  and  that  the 
federal  interest  is  properly  the  concern 
oi  the  USIA.  Furthermore,  the  agency 
has  determined  that  such  exclusion  is 
necessary  to  ensure  the  integrity  of  the 
exchange  visitor  program.  Accordingly, 
the  Agency  is  modifying  the  definition  of 
citizen  found  in  the  Federal  Aviation 
Act  and  inserting  the  modification  into 
the  Agency's  relations. 

This  decision  does  not  significanUy 
affect  the  quality  of  the  human 
environment  and  is  not  a  major  or 
regulatory  action  under  the  Energy  and 
Conservation  Act  of  1975. 

This  rule  does  not  constitute  a  'major 
rule'  as  that  term  is  defined  in  section 
1  (b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a.major 
increase  in  coste  or  prices  for 
consumers,  individual  industries. 
Federal,  State  of  local  government 
agencies  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  emplojrment  investment, 
productivity,  innovation  or  on  the  ability 
of  the  United  States-based  enterprises  in 
domestic  or  export  maikete. 

Under  5  U.S.C.  805(b)  (die  Regulatory 
Flexibility  Act),  the  undersigned  hereby 
certifies  that  this  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Ad 

Information  collection  requiremente 
contained  in  this  regulation  have  been 
approved  by  Uie  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Ad  of  1960  (42 
U.S.C.  3501-3520)  and  have  been 
assigned  OMB  Control  Number  3118- 
0009. 

List  of  Subjecte  in  22  CFR  Part  S14 

Cultural  exchange  programs. 
Reporting  and  recordkeeping 
requiremente. 

Accorduxgly,  22  CFR  part  514  is 
amended  as  follows: 


PAfrr  514-4MIIENDED] 

1.  The  authority  citation  for  22  CFR 
part  514  continues  to  read: 

Authodty:  \J£.  Information  and 
Educational  Exchange  Act  of  1948,  as 
amended.  Pub.  L '80-402,  as  amended  (22 
U.&C  1431-1442):  Mutual  Educational  and 
Cultural  Exchange  Act  of  1861,  as  amended. 
Pub.  L  87-258,  75  Stat  527, 834.  535  (8  U.S.C 
1101. 1104,  IIBZ,  1258  and  22  U.S.C  2451- 
2480);  fob.  L  97-241, 98  Stat  1291;  88  Stat 
188, 182, 184, 204  (8  ILS.C  1101(a)(t5)U), 
1182(e).  11820),  1258):  Pub.  L  91-225. 84  Stat 
118, 117.  (B  U.S.C.  1101, 1182);  Pub.  L  97-ai8. 
95  Stat  1611. 1612. 1613.  (8  U.S.C  1101. 1182); 
Reorg.  Plan  No.  2  of  1977;  E.0. 12048  of  March 
27, 1978;  USIA  Delegation  Order  No.  85-5  (50 
PR  27393). 

2.  Section  514.1  is  amended  by  adding 
a  definition  of  "Gtizen  of  the  United 
States"  and  revising  the  definitions  of 
"Responsible  Officer"  and  "Sponsor"  as 
set  forth  below. 

§514.1    Deflnniens. 


Citizen  of  the  United  States  means  (a) 
an  individual  who  is  a  dtizen  of  the 
United  States  or  of  one  of  ite- 
possessions,  or  (b)  a  partnership  of 
which  each  member  is  a  United  States 
citizen,  or  (c)  a  corporation  or 
association  created  or  organized  under 
the  laws  of  the  United  Stetes,  of  which 
the  chief  executive  officer,  president, 
diairman  of  the  board  of  diredors,  and 
75  per  centum  of  the  members  of  the 
board  and  its  other  managing  officers 
are  United  States  dtizens  and  in  which 
at  least  75  per  centum  of  the  stock  or 
voting  interest  in  owned  or  controlled  by 
persons  who  are  citizens  of  die  United 
States  or  of  one  of  its  possessions. 


Responsible  Officer  means  the  official 
of  an  (xganization  sponsoring  an 
Exchange- Visitor  Program  who  has  been 
listed  with  the  Agency  as  being 
responsible  for  administering  Ae 
program  and  carrying  out  the  obligations 
which  the  organization  of  an  Alternate 
Responsible  Officer  is  permitted  and 
encouraged.  The  Responsible  Officer 
and  all  Alternate  Req>onsible  Officers 
must  be  United  States  dtizens. 

Sponsor  means  any  reputable  United 
States  federal  state  or  local  government 
agency  or  recognized  international 
agency  or  organization  of  which  the 
United  Stetes  government  is  a  member 
and  has  offices  in  the  United  Stetes  or  a 
reputable  organization  which  is  a 
"citizen  of  die  United  States"  as  diat 
term  is  defined  by  this  regulation  which 
makes  application  as  prescribed  to  die 
Diredor  of  the  United  States 
Information  Agency  for  designation  of  a 
program  under  ite  sponsorsldp«s  an 
Exdicmge- Visitor  Program  and  whose 


application  is  approved.  Other 
corporations  or  orgaxdzationB  whidi  are 
not  citizens  of  the  United  Stetes  as 
herein  defined  may  not  be  dedgnated  as 
a  sponsor. 
•       •        •       •       • 

Dated:  July  17. 1989. 
R.  WalUce  Stuart. 
Acting  General  CounaeL 

Appendix  A 

Comments  on  Rulemaking  No.  3— 
Citizenship  for  Responsible  Officers 
and  Sponsors 

Jones,  Day,  Reavis  &  Pogue 

Ohio  University 

National  Association  for  Foreign 

Students  Affairs 
Liaison  Group  for  International 

Educational  Exchange 
Department  of  lustice,  Immigration  and 

Naturalization  Service 
The  University  of  Iowa 
Tony  Cook  Associates 
University  of  Colorado 
Department  of  State 

[FR  Doc.  89-18820  Filed  8-10-89;  8:45  am] 
BUMQ  COOC  SSSfr^l-ll 


DEPAfTTMENT  OF  TRANSPORTATION 

Federal  Highway  Administratton 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Part  6S9 

[FHWA  Docket  Na  88-5] 

Certification  Of  SpMd  UmK 
Enforcement;  Revision  of  Procedures 

AQENCV:  Federal  Highwav 
Administration  (FHWA)/National 
Highway  Traffic  Safety  Administratton 
(NHTSA).  DOT. 

ACTION:  Correction  to  final  rule. 

summary:  The  Final  Rule  concerning  die 
procedure  for  determining  Stete 
compliemce  with  the  provisions  of 
Federal  law  regarding  maxinnnn  speed 
limite  was  issued  on  June  7, 1989,  and 
published  in  the  Federal  Registar  at  54 
FR  25565  on  June  18, 1969.  "Hns  rule 
amended  the  current  regidation,  23  QH 
Part  859,  "Certification  of  Speed  Limit 
Enforoement"  Hie  Rule,  as  issued, 
conteined  an  erroneous  definition  at 
1 859.S{e),  relating  to  the  definition  of 
"an  area  of  50,000  population  or  more." 
The  addition  of  this  definition  to  die 
regulation  is  incorred  and  differs  from 
the  definition  of  the  imderlying  statute, 
23  U.S.C.  101(a).  This  action  makes  the 
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editorial  correction  of  removing  the 
proviflion  at  i  e59J>(e). 
t^PlCIIWl  DATE  August  11, 1980. 

roil  nmTMtii  intomiation  contact: 
Mr.  Harry  Skinner,  HTO-30,  (202)  36fr- 
2186,  Federal  Highway  Administration. 
or  Ms.  Kathleen  OeMeter,  General  Law 
Division.  (202)  386-1834,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590. 

In  consideration  of  the  foregoing. 
FHWA  and  NHTSA  make  the  following 
correction; 

PART  659-CEfrnFICATION  OF 
SPEED  UMIT  ENFORCEMENT 

SeSM   [Corrected] 

In  PR  Doc.  89-14232,  published  on 
page  25565  in  the  Federal  Register  of 
Friday,  )une  16, 1989,  S  659.5  is  corrected 
by  removing  paragraph  (e). 

Issued  on  August  3, 1969. 
RJ).  Morgan. 

Executive  Director.  Federal  Highway 
Administration. 

lafiray  R.  Miller. 

Acting  Administrator,  National  Highway 

Traffic  Safety  Administration. 

P^  Doa  89-1B708  Filed  8-10-69;  6:45  am] 

MLUNQ  COOC  4>ie-<MI 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  200, 203, 204, 213, 220, 
221, 222, 226, 227. 235, 237,  and  240 

(Docket  Na  R-«9-1357.  FR  2382] 

RIN  2S02-AE09 

Mortgage  Insurance  for  ttie  Aileglieny 
Reeervatlon  of  the  Seneca  Nation  of 
Indiana 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD.  ^ 


action:  Final  rule. 


:  Section  203(q]  of  the  National 
Housing  Act  authorizes  the  Secretary  of 
HUD  to  insure  mortgages  on  certain 
leased  property  in  Salamanca,  New 
York,  within  the  Allegheny  Reservation 
of  the  Seneca  Nation  of  Indians.  The 
leases  terminate  in  February  1991  unless 
renewed,  and  the  terms  of  renewal  are 
uncertain.  This  rule  explains  the 
conditions  under  wlii(£  the  Secretary 
will  insure  mortgages  on  the  leased 
property. 


EPncnvE  datc  October  5. 1989. 

FOR  further  INFOHMATION  CONTACT 

Stephen  A.  Martin,  Director,  Office  of 
Insured  Single  Family  Housing, 
Department  of  Hoasing  and  Urban 
Development,  Room  9266, 451  Seventh 
Street  SW.,  Washington,  DC  20410, 
telephone  (202)  755-3046.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  under  the 
Paperwork  Reduction  Act  of  1980  and 
have  been  assigned  OMB  control 
number  2502-0370.  Public  reporting 
burden  for  each  of  these  collections  of 
information  is  estimated  to  include  the 
time  for  reviewing  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 
Information  on  the  estimated  public 
reporting  burden  is  provided  under  the 
Preamble  heading,  Findings  and 
CertiHcations.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing 
burden,  to  the  Department  of  Housing 
and  Urban  Development,  Rules  Docket 
Clerk.  451  Seventh  Street  SW., 
Washington,  DC  20410;  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OfHce  of  Management  and  Budget, 
Washington,  DC  20503. 

Section  203(q)  of  the  National  Housing 
Act  (12  U.S.C.  170e(q))  was  enacted  as 
part  of  Pub.  L  99-601,  November  5, 1986, 
and  amended  by  Pub.  L  100-242, 
February  5, 1988.  This  provision 
authorizes  the  Secretary  of  HUD  to 
insiu-e  mortgages  on  certain  leased 
property  within  the  Allegheny 
Reservation  of  the  Seneca  Nation  of 
Indians,  primarily  in  Salamanca,  NY. 
Section  203(q)  was  needed  before 
mortgage  insurance  could  be  granted 
because  the  property  in  question 
involves  ground  leases  with  terms 
expiring  in  February  1991  (with  certain 
rights  of  extension). 

On  December  21, 1987,  the 
Department  published  an  interim  rule  to 
implement  section  203(q)  (52  FR  48197). 
Subsequently,  the  Department 
announced  an  effective  date  of  March 
28, 1988  for  the  interim  rule.  A  correction 
to  the  interim  rule  was  published  on 
April  25, 1988  (53  FR  13404],  to  provide 
that  certain  provisions  in  the  rule  were 
not  dependent  upon  publication  of  an 
effective  date  for  the  independent  rule, 
published  on  March  5, 1987,  relating  to 
Temporary  Mortgage  Assistance 
Payments  (TMAPI.  The  Department 


began  insuring  mortgages  upon  the 
interim  rule  talcing  effect. 

An  extensive  description  of  the 
background  of  section  203(q)  and  the 
reasons  for  the  provisions  of  the  interim 
rule  may  be  found  in  the  preamble  to 
that  interim  rule.  They  will  not  be 
repeated  here.  However,  a  brief 
summary  is  needed  here  in  order  to 
provide  a  framework  for  discussion  of 
the  public  comments. 

The  properties  covered  by  section 
203  (q)  are  single  fami^  residential 
properties  subject  to  ground  leases  given 
by  the  Seneca  Nation  of  Indians  under 
authority  of  Federal  statutes  enacted  in 
1875  and  1890.  The  leases  are  scheduled 
to  expire  in  February  1991;  the  lessees 
have  a  right  to  renewal  for  up  to  99 
years  on  such  conditions  as  may  be 
agreed  upon  with  the  Seneca  Nation,  or 
on  terms  fixed  by  arbitrators.  (Each 
party  would  select  one  arbitrator  the 
arbitrators  would  select  a  third 
arbitrator  if  needed.)  Mortgage  financing 
for  the  affected  properties  became 
unavailable  as  the  lease  termination 
date  approached  without  renegotiated 
lease  renewals  of  appointment  or 
arbitrators. 

HUD  was  required  under  section 
203(q)  to  make  mortgage  insurance 
available  in  order  that  prudent  mortgage 
lenders  could  extend  Hnancing  on  the 
basis  of  current  leases  and  the 
associated  rights  of  mortgagors/lessees 
to  lease  renewals.  The  interim  rule 
required  several  steps  to  increase  the 
likelihood  of  timely  renewal  of  leases 
which  secure  insured  mortgages.  Special 
language  was  to  be  added  to  each 
insured  mortgage  whkh  would  permit 
foreclosure  if  the  mortgagor  failed  to 
take  the  necessary  steps  to  obtain 
renewal  (in  particular,  if  the  mortgagor 
failed  to  appoint  an  arbitrator  by 
September  19, 1989)  or  permit  the 
mortgagee  to  seek  lease  renewal  on 
behalf  of  the  mortgagor.  Each  mortgagor 
was  also  required  to  enter  into  a 
separate  agreement  with  HUD,  in  which 
the  mortgagor  would  promise  to  seek 
lease  renewal  (inclucfing  appointment  of 
an  arbitrator  by  September  19, 1989)  and 
empower  HUD  to  seek  lease  renewal  on 
behalf  of  the  mortgagor.  The  rule 
allowed  the  Seneca  Nation  also  to  be  a 
party  to  the  HUD  agreement.  The  rule 
limited  mortgage  insurance  to  purchase 
money  mortgages  for  owner  occupants 
and  specifically  excluded  refinancing 
mortgages. 

Comments  were  received  from  the 
City  of  Salamanca,  Mew  York  (which 
includes  most  of  the  property  affected 
by  the  interim  rule),  legal  counsel  for  the 
Seneca  Nation  of  Indians,  and  one 
individuaL  Representatives  of  the 
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Department  met  with  representatives  of 
the  City  and  the  Seneca  Nation  before 
program  Implementation  began  and  the 
Department's  initial  responses  to  their 
comments  have  been  previously 
communicated  to  them.  As  a  result  of 
the  Department's  review  and  evaluation 
of  the  comments,  this  final  rule  contains 
one  substantive  change  from  the  interim 
rule. 

The  City  of  Salamanca  questioned 
whether  February  1991  was  the  outside 
date  for  insurance  under  the  interim 
rule.  Section  203(q)  was  specifically 
intended  to  make  mortgage  insurance 
available  under  special  terms  because  of 
the  short  remaining  lease  terms,  and 
HUD  does  not  interpret  the  statute  as 
authorizing  insurance  for  mortgages 
signed  after  the  leases  should  have  been 
extended  (i.e.,  after  February  1991). 
However,  any  insurance  granted  before 
the  scheduled  lease  termination  date 
will  be  incontestable  for  the  life  of  the 
mortgage,  in  the  absence  of  mortgagee 
fraud  or  misrepresentation,  as  provided 
in  section  203(e)  of  the  National  Housing 
Act.  The  City  also  objected  to  allowing 
the  Seneca  Nation  to  be  a  party  to  the 
separate  agreement  between  HUD  and 
the  mortgagor,  on  the  grounds  that  each 
mortgagor  had  rights  (including 
arbitration)  which  were  not  subject  to 
agreement  by  the  Seneca  Nation.  HUD 
continues  to  believe  that  an  advance 
requirement  between  interested  parties 
on  the  specific  arbitration  arrangements 
would  be  useful.  However,  the 
Department's  contacts  with  the  Seneca 
Nation  regarding  possible  terms  of  such 
an  agreement  have  not  been  fruitful  to 
date  and  the  Department  expects  to 
continue  using  its  current  HUD- 
mortgagor  agreement.  No  change  in  rule 
language  is  needed  to  continue  the 
current  practice. 

In  a  fiulher  comment,  the  City 
expressed  concern  over  the 
indefiniteness  in  the  interim  rule 
regarding  when  HUD  might  exercise 
remedies  against  the  mortgagor  for 
inadequate  efforts  regarding  lease 
renewal.  We  agree  with  the  City  that 
failure  specifically  to  describe  tiie 
required  actions  could  have  been  a 
problem;  however,  the  loan  documents 
drafted  by  HUD  and  currently  in  use  do 
specify  the  actions,  and  we  believe  that 
repetition  of  those  specific  actions  in 
this  final  rule  text  is  not  needed. 

The  City  alsa  questioned  how  HUD 
would  estimate  future  lease  payments 
for  underwriting  purposes.  "Hie 
preamble  to  the  interim  rule  stated: 
"*  •  •  HUD  expects  initially  to  use 
*  *  *  the  highest  level  proposed  by  the 
Seneca  Nation  in  negotiations  until  HUD 
has  reason  to  conclude  that  a  lesser  rent 


level  is  a  likely  outcome  of  negotiations 
or  arbitration"  (52  FR  48199).  Before 
HUD  began  insuring  mortgages  under 
the  interim  rule,  the  HUD  Buffalo  Office 
did  receive  additional  information 
enabling  it  to  make  better  projections  of 
reasonable  future  lease  payments.  The 
rule  text  does  not  specify  the  method  of 
estimating  payments  and  does  not  need 
modification. 

The  interim  rule  provided  for  possible 
suspension  of  the  section  203(q]  program 
where  actual  experience  showed  an 
unacceptable  default  or  claim  rate.  The 
City  suggested  that  HUD  should  not  act 
if  the  default  rate  occurs  due  to  "outside 
influences  which  are  temporary  and 
correctable."  HUD  does  not  expect  to 
suspend  the  program  unless  it  is  clear 
that  the  actual  risks  significantly  exceed 
those  anticipated  by  Congress  when  it 
enacted  section  203(q).  It  is  the 
Department's  understanding,  however, 
that  section  203(q)  is  not  designed  to 
require  the  Department  to  accept  special 
risks  other  than  those  associated  with 
possible  lease  termination,  and  that  it  is 
also  consistent  with  the  law  for  the 
Department  to  react  to  specific 
indications  that  lease  renewals  are  not 
occurring  or  will  not  occur  as  expected. 
The  City  also  argued  that  the  program 
should  not  be  limited  to  financing  home 
purchases,  but  that  home  mortgage 
refinancing,  apartment  financing  and 
home  equity  loans  were  other  important 
needs  for  mortgage  money  which  the 
rule  should  address.  The  statute  only 
authorizes  mortgage  insurance  under 
section  203(b)  of  the  National  Housing 
Act  (as  modified  by  section  203(q)):  as  a 
result,  insurance  is  only  legally 
available  for  first  mortgages  on  homes. 
However,  the  law  does  allow  insurance 
of  refinancing  mortgages  on  owner- 
occupied  homes.  The  City's  comments 
state:  "Refinancing  is  *  *  *  important 
because  we  have  a  number  of  past  home 
purchasers  who  mortgaged  with  the 
seller  and  the  mortgages  will  balloon. 
Such  persons  so  mortgaged  in 
anticipation  that  the  lease  situation 
would  be  resolved  or  that  the  Federal 
government  would  do  something  in  aid 
of  the  well-known  situation."  The 
Department  agrees  that  it  is  appropriate 
to  use  the  special  section  203(q) 
insurance  authority  to  address  the 
balloon  mortgage  situation,  since 
persons  with  such  mortgages  are  in 
immediate  danger  of  losing  their  homes 
because  of  the  lack  of  available 
uninsured  financing.  The  final  rule 
contains  a  change  to  24  CFR  203.43j(e)  to 
address  this  problem. 

Finally,  the  City  commented  that 
determination  of  value  should  be  made 
in  the  usual  manner  for  insured 


leasehold  mortgages.  HUD  agrees,  with 
the  exception  ^at  the  assumed,  rather 
than  actual,  rent  must  be  used.  No  rule 
change  is  needed. 

The  individual  who  submitted 
comments  urged  withdrawal  of  the 
entire  rule,  and  stated  that  the  right  to 
negotiate  the  future  of  Salamanca 
should  be  left  to  the  City  of  Salamanca 
and  the  Seneca  Nation.  HUD  is  required 
to  implement  the  statute,  and  the 
statutory  scheme  is  sufficiently  general 
that  validly  promulgated  regulations  are 
needed  to  fill  in  the  details  of  &e 
program.  While  HUD  has  attempted  to 
minimize  interference  with  negotiations, 
it  believes  it  must  require  that 
mortgagors  negotiate  or  otherwise  assert 
their  legal  rights  as  leaseholders  in  order 
to  preserve  value  in  the  insured 
mortgages. 

The  Seneca  Nation  also  commented 
on  the  interim  rule.  It  suggested  that 
steps  which  a  mortgagor  must  take 
toward  lease  renewal  to  avoid  default 
should  be  spelled  out  in  the  rule.  We  do 
not  agree  that  this  level  of  detail  is 
necessary  in  the  rule.  At  closing,  each 
mortgagor  signs  documents  explaining 
his  or  her  responsibilities.  In  particular, 
the  mortgagor  must  sign  a  letter  to  the 
Seneca  Nation  giving  notice  that  the 
mortgagor  is  exercising  his  or  her  option 
to  renew  the  lease,  and  an  agreement 
with  HUD  providing,  in  part,  that  the 
mortgagor  will  name  an  arbitrator  by 
September  19, 1989,  if  there  is  no 
agreement  on  the  terms  of  renewal  by 
then.  (HUD  may  review  and  adjust  these 
requirements  as  September  19, 1989  gets 
nearer.)  The  Seneca  Nation  also 
indicated  interest  in  joining  as  a  party  in 
the  agreement  between  HUD  and  the 
mortgagor,  as  allowed  by  S  203.43j(c). 
No  form  of  agreement  including  the 
Seneca  Nation  has  been  reached  to  date, 
but  the  final  rule  will  allow  such  an 
agreement.  The  Seneca  Nation  agreed 
that  S  203.43j(n  should  be  implemented, 
as  suggested  in  the  interim  rule 
preamble,  by  using  the  highest  rent  level 
proposed  in  negotiations  as  the 
estimated  future  rent  level  for 
underwriting  purposes,  and  requested 
that  this  approach  be  included  in  the 
rule  text.  As  discussed  above,  HUD  has 
now  received  better  information  to  use 
in  estimating  future  rents. 

Finally,  with  reference  to  {  203.350(d), 
which  authorizes  HUD  to  accept 
assignment  of  mortgages  in  default,  the 
Seneca  Nation  requested  that  it  be  given 
notice  of  default  and  a  first  option  to 
acquire  the  mortgage.  HUD  does  not 
regard  these  requests  as  relevant  to  the 
basic  purpose  of  S  203.3S0(d].  As 
explained  in  the  preamble  to  the  interim 
rule,  HUD  concluded  that  it  should 
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provide  for  the  possibility  of  assignment 
so  that  mortgages  would  have  some 
protection  from  involvement  in  complex 
lease  renewal  problems  beyond  those  a 
mortgagee  could  reasonably  be 
expected  to  handle. 

Findings  and  Certifications 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
(b)  of  the  Executive  Order  on  Federal 
Regulation  issued  by  the  President  on 
February  17. 1981.  Analysis  of  the  rule 
indicates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  on  $100 
million  or  more;  (2)  cause  a  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries.  Federal.  State  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  have  a 
significant  adverse  effect  on 
competition,  employment,  investment 


productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  tht  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2](C]  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General, 
Room  10276, 451  Seventh  Street  SW., 
Washington,  DC  20410. 

Under  5  U.S.C.  e05(b)  (the  Regulatory 
Flexibility  Act),  the  Undersigned  hereby 
certifies  that  this  rule  does  not  have  a 


significant  economic  knpact  on  a 
substantial  number  of  small  entities.  The 
rule  only  provides  for  a  limited  number 
of  mortgages  on  homss  in  Salamanca, 
New  York,  to  be  insured  during  a  limited 
period  of  time.  It  should  provide  new 
economic  opportunities  equally  to  large 
and  small  entities  by  enabling  them  to 
obtain  mortgage  loans  on  a  financially 
feasible  basis  for  the  first  time  in  recent 
years. 

The  collection  of  information 
requirements  contained  in  this  rule  have 
been  submitted  to  OMB  for  review 
under  section  3504(h]  of  the  Paperwork 
Reduction  Act  of  1980.  Sections  203.666 
(b)  and  (c)  of  this  rule  have  been 
determined  by  the  Department  to 
contain  collection  of  biformation 
requirements.  Information  on  these 
requirements  is  provided  as  follows: 


Doscflption  of  iiifofTTiAtion 


Section  of  24  CFR  affected 


Number  of 
respondents 


Total  annual 


Hours  per 
nsporwes 


Total  txxjrs 


Information  needed  for  assignments.. 


203.606(b)  and  (c). 


10 


SO 


27.5 


The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a]  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and,  thus,  are  not  subject  to 
review  under  the  Order.  The  rule, 
pursuant  to  a  statutory  mandate, 
implements  a  special  mortgage 
insurance  program  limited  to  a  specific 
geographical  area.  Except  where 
required  by  the  statute,  the  special 
program  operates  within  the  existing, 
established  framework  of  the  FHA 
insurance  programs.  While  it  should 
have  a  significant  impact  on  one, 
peculiarly  situated,  political  subdivision 
of  a  state,  the  effect  of  the  rule  is  to 
provide  special  relief  of  that  subdivision 
as  mandated  by  the  Congress.  The  rule 
does  not  in  any  way  preempt  state  law 
nor  does  it  require  use  of  the  special 
mortgage  insurance  program  it  provides 
for. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has  determined 
that  this  rule  does  not  have  a  potentially 
significant  impact  on  family  formation, 
maintenance,  and  general  well-being, 
and  thus,  is  not  subject  to  review  luider 
the  Order.  The  rule  is  very  limited  in 
scope,  being  confined  to  a  specific 
geographicaJ  area.  It  provides  special 
relief  to  mortgagor  families  within  that 
area  by  making  otherwise  unavailable 
Federd  mortgage  insurance  available  to 
families  within  the  area  for  a  limited 
period  of  time. 


This  rule  was  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  24, 1989 
(54  FR 16710, 16728)  under  Executive 
Order  12291  and  tfie  Regulatory 
Flexibility  Act  at  sequence  number  954. 

The  mortgage  insurance  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  the  following  number 
14.117. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedures,  Mortgage  insurance. 

24CFRPart203  | 

Home  improvenent.  Loan  program; 
Housing  and  community  development; 
Mortgage  insurance;  Solar  energy. 

24  CFR  Part  204  | 

Mortgage  insurance. 
24  CFR  Part  213 

Mortgage  insurance;  Cooperatives. 

24  CFR  Part  220 

Home  improvement;  Mortgage 
insurance;  Urban  renewal;  Rental 
housing;  Loan  programs;  Housing  and 
community  devekpment;  Projects. 

24  CFR  Part  221 

Condominiums;  Low  and  moderate 
income  housing;  Mortgage  insurance; 
Displaced  families;  Single  family 
housing;  Projects;  Cooperatives. 


24  CFR  Part  222 

Condominiums;  Military  personnel; 
Mortgage  insurance. 

24  CFR  Part  226 

Government  employees;  Mortgage 
insurance;  Single  family  housing. 

24  CFR  Part  227 

Federally  affected  areas;  Defense 
housing;  Mortgage  insurance. 

24  CFR  Part  234 

Condominiums;  Mortgage  insurance; 
Homeownership;  Projects;  LTnits. 

24  CFR  Part  235 

Condominiums;  Cooperative;  Low  and 
moderate  income  hotsing;  Mortgage 
insurance;  Homeownership;  Grant 
programs;  Housing  and  community 
development 


24  CFR  Part  237 

Low  and  moderate  income  housing. 
Mortgage  insiu-ance. 

24  CFR  Part  240        | 

Mortgage  insurance;  Fee  title 
purchase. 

Accordingly,  the  Department  adopts 
all  of  the  revisions  contained  in  the 
interim  rule  of  December  21. 1987  (52  FR 
48197)  and  the  correction  to  the  interim 
rule  of  April  25. 1988  (53  FR  13404). 
without  change,  except  S  203.43j(e). 
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PART  203-MUTUAL  MORTQAQE 
INSURANCE  AND  REHABILITATION 
LOANS 

1.  The  authority  citation  for  Part  303 
continues  to  read  as  follows: 

Authority:  Sees.  203  and  211,  National 
Housing  Act  (12  U.S.C.  1709. 1715(b)):  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d]).  In 
addition.  Subpart  C  is  issued  under  Sec.  230, 
National  Housing  Act  (12  U.S.C.  1715u). 

2.  Section  203.43j(e)  is  revised  to  read 
as  follows: 

S203.43J    Eligibility  of  MortgagM  on 

Allegheny  Reservation  of  Seneca  Nation  of 

Indians 

*        *        •        »        • 

(e)  Owner-occupant  purchase  or 
refinance.  The  mortgagor  must  be  either 
a  purchaser  intending  to  occupy  the 
property  as  a  principal  residence,  or  a 
current  owner-occupant  refinancing  a 
mortgage  which  is  now  due  or  which 
will  become  due  before  the  lease 
termination  date  in  February  1991. 
***** 

Dated:  July  18, 1989. 
John  R.  Ambrogne.  Jr.. 
Acting  General  Deputy,  Assistant  Secretary 
for  Housing,  Federal  Housing  Commissioner. 
(FR  Doc.  89-18765  Filed  8-10-89;  8:45  am) 
BtLUNO  CODE  4ai0-27-«i 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  146 
[CGD  B4-098b] 

Emergenqr  Evacuation  Plans  for 
Manned  OCS  Facilities 

agency:  Coast  Guard.  DOT. 
action:  Notice  of  Effective  Date  of 
Information  Collection  Requirements. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements  in 
S  9 146.140  and  146.210  of  the'final  rule 
on  Emergency  Evacuation  Plans  for 
manned  OCS  facilities  published  in  the 
Federal  Register  on  May  18. 1989  (54  FR 
21566)  and  has  assigned  OMB  Control 
Number  2115-0580.  OMB  approval  of 
information  collection  requirements  is 
required  before  those  requirements  may 
be  made  effective.  The  provisions 
approved  concern  the  development  of 
emergency  evacuation  plans  and  their 
submission  to  the  Coast  Guard  for 
review.  Emergency  evacuation  plans  for 
OCS  facilities  existing  on  June  19. 1989. 
including  mobile  offshore  drilling  imits, 
must  be  submitted  to  the  Coast  Guard 
before  December  18, 1989. 


These  provisions  are  being  made 
effective  on  the  date  of  publication  of 
this  notice  because  they  were  published 
as  part  of  a  final  rule  on  May  18, 1989, 
more  than  30  days  ago. 

In  a  separate  document  to  be 
published  at  a  later  date,  the  Coast 
Guard  will  amend  33  CFR  part  4  to 
include  this  approval  number. 
EFFECnVE  DATE:  August  11, 1989. 

KR  RiRTHER  INFORMATION  CONTACT: 

LCDR  Anthony  Dupree  or  LCDR  Steve 
Ciccalone,  Merchant  Vessel  Inspection 
and  Documentation  Division,  (202)  267- 
2307. 

Dated:  August  3. 1989. 
M.  I.  Schiro, 

Captain,  U.S.  Coast  Guard,  Acting  Chief 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  89-18666  Filed  8-10-89;  8:45  am] 

BtLUfM  CODE  4S10-1«4f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-1-FRL-3627-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Hampshire;  Early  Delegation  of 
Authority  for  the  Nitrogen  Dioxide 
Increment  Program 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action;  Final  rule. 

summary:  EPA  is  advancing  the 
effective  date  of  the  prevention  of 
significant  deterioration  (PSD) 
increments  for  nitrogen  dioxide  (NOi) 
found  at  40  CFR  52.21  to  October  17, 
1989,  in  New  Hampshire's  State 
Implementation  Plan.  The  intended 
effect  of  this  action  is  to  advance  the 
effective  date  of  the  NOi  increments 
provisions  of  40  CFR  52.21  from 
November  19, 1990,  to  October  17, 1989, 
in  the  State  of  New  Hampshire  by 
amending  40  CFR  Part  52,  Subpart  EE— 
New  Hampshire,  S  52.1529.  This  notice 
also  announces  that  the  State  of  New 
Hampshire  has  negotiated  an 
amendment  to  its  delegation  agreement 
with  EPA  to  implement  the  PSD 
requirements  of  40  CFR  52.21  including 
protection  of  the  NOi  increments  as  a 
criterion  for  PSD  issuance  effective 
October  17, 1989. 

EFFECTIVE  DATE:  This  action  will 
become  effective  October  10, 1989, 
unless  notice  is  received  within  30  days 
that  adverse  or  critical  comments  will 
be  submitted.  If  the  effective  date  is 


delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed 
to  Louis  F.  Gitto,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency.  Region  L  JFK  Federal  Building. 
Room  2313,  Boston,  MA  02203.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency,  Region  L  JFK  Federal  Building. 
Room  2313,  Boston.  MA  02203;  and  Air 
Resoiu*ces  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street  Caller  Box  2033,  Concord,  NH 
03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynne  A.  Hamjian,  (617)  565-3246;  FTS 
835-3246. 

SUPPLEMENTARY  INFORMATION:  On 

October  17, 1988  (53  FR  40656),  EPA 
promulgated  ambient  air  quality 
increments  for  NOi  under  the  F%D 
regulations  at  40  CFR  Part  51  and  40 
CFR  Part  52.  The  effective  date 
promulgated  for  the  NOs  increments  in 
Part  51  is  October  17, 1989.  However,  the 
effective  date  promulgated  for  the  NOt 
increments  in  Part  52  is  November  19, 
1990. 

This  means  that  a  State  which 
adopted  PSD  regulations  pursuant  to  40 
CFR  Part  51,  and  had  those  regulations 
approved  by  EPA  as  revisions  to  its 
State  Implementation  Plan  (SIP)  can 
adopt  and  implement  requirements  to 
protect  the  NO*  increments  as  early  as 
October  17, 1989  (12  months  fit)m  the 
October  17, 1988  promulgation  date). 
Such  a  State  may  wait  to  revise  the  PSD 
regulations  in  its  SIP  for  up  to  nine 
months  after  the  effective  date.  The 
implementation  of  protection  of  the  NOi 
increments  could,  therefore,  occur  as 
late  as  November  19, 1990,  in  such  a 
State  (25  months  after  the  November  17. 
1988  promulgation  date).  However. 
many  States  implement  the 
requirements  for  PSD  via  authority 
delegated  to  them  by  EPA  to  implement 
40  CFR  52.21.  EPA  federally  promulgated 
the  provisions  of  40  CFR  52.21  into  these 
States  SIPs  because  they  did  not  adopt 
and  submit  State  regulations  for 
incorporation  into  their  SIPS  pursuant  to 
40  CFR  Part  51  requirements.  These 
federal  promulgations  are  codified  in 
each  State's  respective  subpart  of  40 
CFR  Part  52  (in  New  Hampshire's  case 
at  40  CFR  Part  52.  Subpart  EE— New 
Hampstiire.  §  52.1529). 

Because  the  effective  date  of  the  NOi 
increments  promulgated  in  40  CFR  52.21 
is  November  19, 1990,  States  with  PSD 
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•utkority  via  d^gation  of  the 
provisions  of  40  CFR  S2.21  (e^g..  New 
Hampshire)  cannot,  in  general* 
implement  protection  of  NOs  increments 
until  that  date.  In  recognition  that 
protection  of  the  NOt  increments  is 
available  as  early  as  October  17, 1988. 
to  a  State  which  adopted  PSD 
regulations  pursuant  to  Part  51  and  had 
them  Incorporated  into  its  SIP,  EPA 
stated  in  the  Federal  B«gto^  notice 
promulgating  the  NOi  increments  that  it 
will  advance  the  general  elective  date 
of  Part  52  on  a  case-by-case  basis 
pursuant  to  a  State's  request 

On  February  15. 1989,  EPA's  OSice  of 
Air  Quality  Planning  and  Standards 
issued  a  guidance  memorandum 
entitled,  "Guidance  on  Early  Delegation 
of  Authority  for  the  Nitrogen  Dioxide 
INOi)  hicrements  Program.'*  This 
memorandum  outhnes  the  requirements 
that  a  State  must  include  in  its  amended 
delegation  agreement  and  the  procedure 
which  EPA  must  follow  to  advance  the 
general  effective  date  of  40  Cm  Part  52 
NOi  increment  regulations.  The  State 
must  submit  an  amended  delegation 
agreement  to  EPA  for  review  and 
approval.  The  amended  PSD  delegation 
agreement  must — 

(1)  Explain  how  the  State  plans  to 
meet  the  new  N0»  increment 
requirements, 

(2)  Demonstrate  that  the  State  has 
actequate  legal  authority  under  State  law 
to  accept  the  delegation, 

(3)  Address  bow  the  State  will 
determine  increment  consumed  since 
February  a  1968.  and  how  it  will  correct 
possible  exceedances, 

(4)  Address  how  the  State  will  track 
increaient  consunqjtion  in  the  future, 
and 

(5]  Contain  a  stipulaticMi  by  the 
appropriate  State  official  that  it  does  not 
intend  to  submit  the  necessary  Part  51 
State  Implementation  Plan  (SIP) 
revisions  within  21  months  of  the 
promulgation  of  the  NOk  increment 
regulations. 

These  criteria  and  how  they  are  met 
in  New  Hampshire's  amended 
delegation  agreement  are  detailed  in  a 
memorandum  dated  July  18, 1968 
entitled.  "Technical  Support 
Docnment — ^Advancentent  of  the 
Effective  Date  of  the  PSD  Nitrogen 
Dioxide  Increment  Program  in  Uie  State 
of  New  Hampshire  at  40  CFR  52.1529." 
Copies  of  diis  docnment  are  available, 
upon  request  from  the  EPA  Regional 
Office  bated  in  the  ADEWESSES  section 
of  this  notice.  EPA  has  evaluated  New 
Hampshire's  request  and  has 
detenaioed  that  the  New  Hampshire's 
May  2. 1989  submittal  meets  all  of  the 
criteria  in  EPA'a  guidance. 


EPA  is  advancing  the  effective  date  of 
the  NOb  increments  regulations  in  the 
State  of  New  Hampshire  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  conmients.  This 
action  will  be  effective  60  days  from  the 
date  of  this  Federal  Registw  notice 
unless,  within  30  days  of  its  publication, 
notice  is  received  that  adverse  or 
critical  comments  will  be  subuaitted.  If 
such  notice  is  received,  this  action  will 
be  withdrawn  before  the  effective  date 
by  publishing  two  sabsequent  notices. 
One  notice  will  withdrawn  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  annonncing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  pubHc  Is  advised  that  this 
action  will  be  effective  on  October  10, 
1989. 

Final  Action 

EPA  is  advancing  the  effective  date  of 
the  PSD  increment  provisions  for  NOj  in 
40  CFR  52.21(b)  through  (w)  from 
November  19, 1990  to  October  17, 1989  in 
the  State  of  New  Hampshire  by 
amending  40  CFR  part  52,  subpart  EE— 
New  Hampshire,  S  52.1529  to  include  the 
advanced  date. 

Under  5  U.S.C.  section  60S(b),  I  certify 
that  this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  la  1989. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  4t  CFR  Part  52 

Air  pollution  control, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Prevention  of  significant 
deterioration. 

Dated:  July  28,  1989. 
Stephen  F.  Ells,  j 

Acting  Regional  Admimstrator  Region  L 

Subpart  EE,  Part  52  of  Chapter  L  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52~[AMENDED} 

Subpart  EE— New  Hampshire 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 


Autharily:  43  U.S.C  740>-7»42. 

2.  Section  52.1529  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

952.1529   Significant detsrioralien Of* 
quality 


(c)  The  revisions  promulgated  on 
October  17, 1988  (53  FR  40871)  to 
SS  52.21  (b)  through  (w)  mcludtng 
increment  provisions  for  nitrogen 
dioxide  are  hereby  incorporated  and 
made  a  part  of  the  applicable  State 
Implementation  Plan  for  the  State  of 
New  Hampshire.  The  effective  dale  of 
the  revisions  promulgatged  on  October 
17. 1988  to  SS  52.21  (b)  through  (w)  are 
hereby  advanced  from  November  19, 
1990  to  October  17, 1989  in  the  State  of 
New  Hampshire. 

[FR  Doc.  89-18835  Filed  8-|(>-«9;  8:45  am) 
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40  CFR  Part  60 

[AD-FRt-3625-«] 

Standards  of  Performance  for  New 
Stationary  Sources:  Volatile  Organic 
Liquid  Storage  Vessels  (Including 
Petroleum  Liquid  Storage  Vessels); 
Correction  and  Clarification 

agency:  Environmentcd  Protection 
Agency  (EPA). 

action:  Final  rule;  correction  and 
clarification. 

summary:  This  document  clarifies  and 
corrects  several  aspects  of  the  new 
source  performance  standards  for 
volatile  organic  liquid  (VOL)  storage 
vessels  (including  petroleum  liquid 
storage  vessels)  subpart  Kb  which  was 
promulgated  April  8, 1987  (52  FR  11420). 

EFFEcnve  date:  April  a  1987. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Bell  or  Laura  Butler,  Standards 
Development  Branch,  ESD  (MD-13).  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  (919)  541-5568  or  (919) 
541-5267,  respectively. 

SUPPLEMENTARY  INFORMATION:  This 

action  is  necessary  in  order  to  make  the 
following  corrections  and  clarifications: 

(1)  To  correct  typographical  errors  in 
SS  60.110b(c)  and  60.113b(a)(2). 

(2)  To  clarify  that  the  regulation 
applies  only  to  stored  liquids  that  are 
VOL'S  stored  in  the  volume  range  and  at 
the  vapor  pressure  rangp  specified  in  § 
60.112b  of  the  standards,  lliis  has  been 
clarified  by  adding  the  words  "VOL's  to 
the  definition  of  "maximum  true  vapor 
pressure"  in  S  60.11Ib  of  the  standards. 
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(3)  To  clarify  the  visual  inspection 
requirements  of  an  internal  floating  roof 
storage  vessel  in  S  60.113b  of  the 
regulation  that  was  published  in  the 
Federal  Register  on  April  8, 1987  (52  FR 
11420).  This  notice  clarifies  that  an 
ovimer  or  operator  of  a  storage  vessel 
who  chooses  to  install  a  double-seal 
system  as  specified  in 
S  60.112b(a)(l)(u)(B)  and  then  chooses  to 
conduct  an  annual  visual  inspection  of 
the  double-seal  system  must  also 
conduct  an  internal  inspection  at 
intervals  no  greater  than  10  years.  This 
section  also  clarifies  that  an  owner  or 
operator  who  chooses  to  install  a 
double-seal  system  may  conduct  an 
internal  inspection  at  intervals  no 
greater  than  5  years,  instead  of  the 
annual  visual  inspection.  If  the  operator 
equips  the  storage  vessel  with  a  double- 
seal  system  and  conducts  an  internal 
inspection  every  5  years,  the  controls  are 
considered  equivalent  to  a  single  seal 
system  and  annual  visual  inspection. 

These  corrections  and  clarifications 
do  not  change  the  requirements  of  the 
regulation.  "They  primarily  clarify  minor 
technical  ambiguities  that  have  been 
identified  during  the  implementation  of 
the  standards. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Environmental 
protection.  Petroleum. 

Dated:  August  4, 1989. 
Don  R.  Clay, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

For  reasons  set  out  in  the  preamble,  40 
CFR  Part  60  is  amended  as  follows: 

PART60-[AMENDED] 

1.  The  authority  citation  for  Part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7411  and  7a01(a). 

2.  Section  60.110b  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

S  60.110b    Appllcat)iUty  and  designation  of 
affected  facility. 

(c)  Except  as  specified  in  paragraphs 
(a)  and  (b)  of  %  60.116b,  vessels  either 
with  a  capacity  greater  than  or  equal  to 
151  m'  storing  a  liquid  with  a  maximum 
true  vapor  pressure  less  than  3.5  kPa  or 
with  a  capacity  greater  than  or  equal  to 
75  m'  but  less  than  151  m*  storing  a 
liquid  with  a  maximum  true  vapor 
pressure  less  than  15.0  kPa  are  exempt 
from  the  General  Provisions  (Part  60, 
Subpart  A)  and  from  the  provisions  of 
this  subpart. 
•        •        •        *        • 

3.  Section  60.111b  is  amended  by 


revising  paragraph  (f)  introductory  text 
to  read  as  follows: 

S60.111b    Definitions. 


(f)  "Maximum  true  vapor  pressure" 
means  the  equilibrium  partial  pressure 
exerted  by  the  stored  VOL  at  the 
temperatiu%  equal  to  the  highest 
calendar-month  average  of  the  VOL 
storage  temperature  for  VOL's  stored 
above  or  below  the  ambient  temperature 
or  at  the  local  maximum  monthly 
average  temperahire  as  reported  by  the 
National  Weather  Service  for  VOL's 
stored  at  the  ambient  temperature,  as 
determined: 

•  •        •        •       • 

4.  Section  60.113b  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

S60.113b   Testing  and  procedures. 

•  •        «        •        * 

(a)  •  *  * 

(2)  For  Vessels  equipped  with  a  liquid- 
mounted  or  mechanical  shoe  primary 
seal,  visually  inspect  the  internal 
floating  roof  and  the  primary  seal  or  the 
secondary  seal  (if  one  is  in-service) 
through  manholes  and  roof  hatches  on 
the  fixed  roof  at  least  once  every  12 
months  after  initial  fill.  If  the  internal 
floating  roof  is  not  resting  on  the  surface 
of  the  VOL  inside  the  storage  vessel,  or 
there  is  liquid  accumulated  on  the  roof, 
or  the  seal  is  detached,  or  there  are 
holes  or  tears  in  the  seal  fabric,  the 
owner  or  operator  shall  repair  the  items 
or  empty  and  remove  the  storage  vessel 
from  service  within  45  days.  If  a  failure 
that  is  detected  during  inspections 
required  in  this  paragraph  cannot  be 
repaired  vtrithin  45  days  and  if  the  vessel 
cannot  be  emptied  within  45  days,  a  30- 
day  extension  may  be  requested  fi'om 
the  Administrator  in  the  inspection 
report  required  in  S  60.115b(a)(3).  Such  a 
request  for  an  extension  must  document 
that  alternate  storage  capacity  is 
unavailable  and  specify  a  schedule  of 
actions  the  company  will  take  that  will 
assure  that  the  control  equipment  will 
be  repaired  or  the  vessel  will  be  emptied 
as  soon  as  possible. 

5.  Section  60.113b  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§60.113b    Testing  and  procedures. 
»        •        •        •        » 

(a)  •  •  • 

(4)  Visually  inspect  the  internal 
floating  roof,  the  primary  seal,  the 
secondary  seal  (if  one  is  in  service), 
gaskets,  slotted  membranes  and  sleeve 
seals  (if  any)  each  time  the  storage 
vessel  is  emptied  and  degassed.  VL  the 
internal  floating  roof  has  defects,  the 
primary  seal  has  holes,  tears,  or  other 


openings  in  the  seal  or  the  seal  fabric,  or 

the  secondary  seal  has  holes,  tears,  or 
other  openings  in  the  seal  or  the  seal 
fabric,  or  the  gaskets  no  longer  close  off 
the  liquid  surfaces  from  the  atmosphere, 
or  the  slotted  membrane  has  more  than 
10  percent  open  area,  the  owner  or 
operator  shall  repair  the  items  as 
necessary  so  that  none  of  the  conditions 
specified  in  this  paragraph  exist  before 
refilling  tiie  storage  vessel  with  VOL  In 
no  event  shall  inspections  conducted  in 
accordance  with  this  provision  occur  at 
intervals  greater  than  10  years  in  the 
case  of  vessels  conducting  the  annual 
visual  inspection  as  specified  in 
paragraphs  (a)(2)  and  (a)(3(ii)  of  this 
section  and  at  intervals  no  greater  than 
5  years  in  the  case  of  vessels  specified 
in  paragraph  (a)(3)(i)  of  this  section. 
*        *        •        •        • 

(FR  Doc.  89-18598  FUed  8-10-«9;  8:45  am] 
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40  CFR  Part  271 
IFRL-3526-7] 

Guam;  Hnal  Autiiorization  of  Tarrttorlal 
Hazardous  Waste  Managemant 
Program 

AQENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

summary:  The  Territory  of  Guam  has 
appUed  for  final  authorization  of 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  EPA  has  reviewed  Guam's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment 
that  Guam's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Guam's  hazardous  waste 
programs  revisions.  Guam's  application 
for  program  revision  is  available  for 
public  review  and  comment 

DATES:  Final  authorization  for  Guam 
shall  be  effective  October  10, 1989 
unless  EPA  publishes  a  prior  Federal 
Register  action  withdrawing  this 
immediate  final  rule.  All  comments  on 
Guam's  program  revision  application 
must  be  received  by  the  close  of 
business  September  10, 1989. 

ADDRESSES:  Copies  of  Guam's  program 
revision  application  are  available  during 
the  business  hours  of  9KX)  a.m.  to  5:00 
p.m.  at  the  following  addresses  for 
inspection  and  copying: 
Guam  Environmental  Protection 
Agency,  I T  &  E  Harmon  Plaza, 
Complex  Unit  D-107, 130  Rojas  Street 
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HannoB.  Gaam  90811  Phone:  67l/(M»- 

8865. 
U.S.  EPA  Heaxlquarten  library.  PM 

211A.  401 M  Street.  SW..  Washington. 

DC  204B0  Fhoae:  202/382-5920. 
U.S.  EPA  Region  IX  Ubrary-Lofoimatioa 

Center,  215  FVeraont  Street.  San 

Frandsco,  CA  94105  Phnne:  415/974- 

8078. 

Written  coaiments  should  be  sent  to 
April  Katsura.  US.  EPA  Re^n  IX  (T-^ 
5).  215  Fremont  Street.  San  Francisco. 
CA  94105  Phone:  415/874-0771. 

FOR  mRTHBt  MPORMATION  CONTilCT: 
April  Katsura  at  the  above  adAvss, 
Phone:  415/974-0771. 

SUPPLEMENTMIY INFORIIATION: 

A.  Backgnwad 

States  with  final  authorization  onder 
section  3006(b]  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act"),  42  U.&C. 
6929(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardo'is 
and  SoNd  Waste  Amendments  of  ISM 
(Pub.  L  98-010,  November  8, 1984, 
hereinafter  "HSWA")  allows  States  M 
revise  thnr  pro-ams  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  cxerciaiog  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA.  42  U.S.C  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 

Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  ia 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisiona  are  necessitated  by  changea  to 
EPA's  regulations  in  40  CFR  parts  260- 
266  and  124  and  27a 

B.  Guam 

Cuam  initiaUy  received  final 
authorization  on  lanuary  27. 1986.  Guam 
received  final  auUiorization  for  revisions 
to  its  program  on  May  22, 1980.  On  May 
9, 1989,  Guam  sutunitted  a  program 
revision  aH>IicatiQn  for  additional 
program  approvals.  Today,  Guam  is 
seeking  approval  of  its  program  revision 
in  accordance  with  40  CFR  271.21(b)(3]. 

EPA  haa  reviewed  Guam's 
application,  and  has  made  an  immediate 
final  decision  that  Guam's  hazardova 
waste  program  revisiasi  satisfiet  all  of 
the  requirements  necessary  to  qualify 
for  final  authorizaticm.  CooseqneBtly. 


EPA  intends  to  grant  final  authorization 
for  the  additional  program  modifications 
to  Guam.  The  public  may  submit  written 
comments  on  EPA's  immediate  final 
decision  up  until  September  \0, 1960. 
Copies  of  Guam's  applicatioD  ios 
program  revision  araavailaUe  for 
inspection  and  copying  at  tiw  kwabons 
indicated  in  the  "aomesscs"  section  of 
thisnotica. 

Approval  of  Guam's  program  revision 
shall  become  effective  in  60  days  unless 
an  adverse  comment  pertaining  to  the 
Territory's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  conunent 
is  received  EPA  will  publish  either  [1]  a 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final  decision 
takes  effect  or  reverses  the  decision. 

Guam  is  applying  for  authorization  for 
the  following  Federal  hazardous  waste 
statute  and  regulations: 


Federal  requlMroent 


Federal  f«quir«n«n( 


Tarntory  authority 


•  Listing  of  Spent  Pichto 
Liquor  (K062)  (51  FR 
29320,  May  2B,  1986), 
as  amended  (51  FR 
33612.  Sept  22. 

•  Regulalien  ol  the 
Hazardous 
Components  of 
Radioactive  Mixed 
Warn  pi  FR  24504, 
July  3, 1966). 

•  StandBidafor 
Hazardous  Waste 
Storage  and 
Traetinenl  Tank 
SyatBHis  (51  FR 
25470.  July  14,  19e6> 
including  portions 
promutgatad  under 
HSWA. 

•  Liability  Ctwaraga  (51 
FR  25350,  July  11. 
1966). 

•  Corractiorts  to  Listing 
of  Ooniriiefcial 
Oismicai  Aoducta 
and  Appendix  VIII 
Constituents  (51  FR 
28296.  August  6, 
1986). 

•  Revised  Manual  SW- 
846;  Amended 
Incorporation  by 
Reference  (52  FR 
8072,  March  16.  1987). 

•  Oosure/Post-Closure 
Care  for  Interim  Status 
Surf  ace  fenpoundiaeniB 
(52  FR  8704.  March 
19. 1967). 

•  Definiiort  of  SoM 
WksteTactiNcal 
CofTacSom  (52  FR 
21306.  JMne  5. 1987). 


lOGucwn  Code 
Annotated  (GCA) 
9ectiOD51103(aK11>; 
Hazardous  Waste 
Management 

H0QUf3V0ns  ^rliwMTl/ 
PwtHLA 
lOGCAsadion 
5l102O)and(22)and 
section  51l03(a)(il]. 


10  GCA  section 
51103(a)(11):HWMR 
parts  HA  B.  C20  and 
D.7;  IliA  and  B;  IV.A 
and  B;  VIA,  B  ana  G; 
VU.\  B.  and  G-M;  and 
IX^andB. 


tOGCAaacSon 

S6l03(a)(ll>;  HWMR 

parts  VLA  and  VILA 
10  GCA  sactiorv 

5ll03(a)(ll):HWMR 

partHLA. 


10  GCA  I 
51103(a)(11):^WMR 
parts  II.B  and  IXA 


10  GCA  section 
51103(a)(11);HWMR 
pwt  VILA  and  a 


10  GCA  section 
5t103(a)(11):  HWMR 
parts  HIA  and  B  and 
VISA 


•  Amendments  to  Part 
B  Infomalkin 
Ra^Jawaanfi  lor 
Disposal  FacHitiea  (52 
FR  23447.  June  22. 
1987). 


f anilory  autfiority 


TOOCAsacBon 
5tt03faHii):  »WMR 
pSrtttAaitfB. 


Guam's  program  revision  cootaina  no 
Territorial  requirements  that  are 
broader  in  scope  than  the  relevant 
Federal  requirements.  Guam  will  not 
have  issued  any  Territonial  hazardous 
waste  permits  prior  to  being  authorized 
for  the  above  program  revisions.  The 
Territorial  program  does  not  include 
jurisdiction  over  Indian  Lands,  because 
there  are  no  Indian  Lands  in  Guam. 

C.  Decision 

I  conclude  that  Guam's  application  for 
program  revision  meets  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA  Accordingly, 
Guam  is  granted  final  authorization  to 
operate  its  hazardous  waste  program  as 
revised.  Guam  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA- 
program,  subject  to  the  limitation  of  its 
revised  program  application  and 
previously  approved  authorities.  Guam 
also  has  primary  enforcement 
responsibilities,  althou^  EPA  retains 
the  right  fo  conduct  inspecticms  onder 
section  3007  of  RCRA  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA. 

Con^sUaaca  Widi  Execatiwe  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  The  Regulatory 
FlexibittyAct 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Guam's  ftfogram. 
thereby  diaiinatiBg  duphcative 
requiiements  for  handlan  of  hazardous 
waste  in  the  Territory.  It  does  not 
impose  any  new  burde«s  on  small 
entities.  This  rule,  therafore.  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidentiat  business 

information.  Hazardous  materials 
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transportation.  Hazardous  waste,  Indian 
lands,  Inteigovemmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006  and 
7004(b]  of  the  SoUd  Waste  Disposal  Act  as 
amended  42  U.S.C.  0912(a),  6928, 6074(b). 

Dated:  July  11, 1989. 

John  Wise, 

Acting  Regional  Administrator. 

[FR  Doc.  89-18383  Filed  8-10-89: 8:45  am] 

BILUNO  CODE  >5iO  50  M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  215 

[Defensa  Acquisition  Circular  88-11] 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS) 

agency:  Department  of  Defense  (DoD). 
action:  Final  rules;  correction. 

SUMINARY:  This  document  corrects  a 
final  rule  (Defense  Acquisition  Circular 
88-11)  which  was  published  in  the 
Federal  Register  on  Wednesday,  July  26, 
1989. 54  FR  31035.  This  action  is 
necessary  to  delete  coverage  which  was 
inadvertently  added  and  not  part  of  the 
approved  text. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  telephone  (202) 
697-7266. 

Charles  W.  Lloyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Accordingly,  the  Department  of 
Defense  is  correcting  48  CFR  part  215  as 
follows: 

PART  215-{C0RRECTED1 

215.806-2    [Correctad] 

215.806-3   [Correctad] 

1.  On  page  31038,  paragraph  5  of  the 
amendatory  language  is  corrected  to 
read:  "Section  215.806-3  is  added  to 
read  as  follows:",  and  section  215.806-2 
is  removed  in  its  entirety. 

[FR  Doc.  89-18773  Filed  8-10-89;  8:45  am) 

BtLUNQ  CODE  3StO-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  aftd  WHdRfe  Sendee 

50  CFR  Part  20 

RIN1018-AA24 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Selecting  Early 
Hunting  Seasons  on  Certain  Migratory 
Game  Birds  in  the  United  States, 
Including  Alaska,  and  Puerto  Rico  and 
the  Virgin  Islands,  for  the  1989-90 
Season 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

summary:  This  rule  prescribes  final 
frameworks  (i.e.,  the  outer  limits  for 
dates  and  times  when  shooting  may 
begin  and  end,  hunting  areas,  and  ihe 
numbers  of  birds  whidi  may  be  taken 
and  possessed)  for  early-season 
migratory  bird  hunting  regulations  from 
which  States  and  Puerto  Rico  and  the 
Virgin  Islands  may  select  season  dates 
and  daily  bag  and  possession  limits  for 
the  1989-90  season.  These  seasons  may 
open  prior  to  October  1, 1989. 
date:  Effective  on  August  11, 1989. 
Selected  season  dates  are  to  be 
transmitted  to  the  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service)  for 
publication  in  the  Federal  Register  as 
amendments  to  S  S  20.103  through  20.106 
and  20.109  of  50  CFR  Part  20. 

ADDRESSES:  Season  selections  from 
States  and  Territories  are  to  be  mailed 
to:  Director  (FWS/MBMO),  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Room  634 — Arlington  Square, 
Washington,  DC  20240.  Comments 
received  are  available  for  public 
inspection  during  normal  business  hours 
at  ihe  Service's  office  in  Room  634, 
Arlington  Square  Building,  4401  North 
Fairfax  Drive,  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Byron  K.  Williams,  Acting  Chief,  Office 
of  Migratory  Bird  Management, 
Department  of  the  Interior,  Washington, 
DC  20240,  telephone  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION:  On 

March  27, 1988,  the  U.S.  Fish  and 
Wildlife  Service  published  for  public 
comment  in  the  Federal  Register  (54  FR 
12534)  initial  proposals  to  amend  50  CFR 
Part  20,  with  comment  periods  ending 
July  23, 1989,  for  early-season 
frameworks  and  August  28, 1989,  for 
late-season  frameworks.  The  March  27. 
1989.  document  dealt  with  estabhshment 
of  seasons,  limits  and  shooting  hours  for 
migratory  game  birds  under  fS  20.101 
through  20.107, 20.109,  and  20.110  of 
subpart  K.  A  supplemental  proposed 


rulemaking  for  both  the  early  and  late 
hunting  season  frameworics  appeared  in 
the  Fednal  Register  dated  June  6, 1989 
(54  FR  24290). 

On  June  22, 1989,  a  public  hearing  was 
held  in  Washington,  DC,  to  review  the 
status  of  woodcod(.  band-tailed  pigeons, 
mourning,  white-winged  and  white- 
tipped  doves,  sandhill  cranes  and  other 
species.  The  meeting  was  announced  in 
the  Federal  Register  on  March  27, 1888 
(54  FR  12534)  and  June  6, 1989  (54  FR 
24290).  Proposed  hunting  regulations 
were  discussed  for  these  species  and  for 
rails;  moorhens  and  gallinules;  common 
snipe;  sea  duclu  in  the  Atlantic  Flyway; 
September  teal;  experimental  September 
duck  seasons  in  identified  States; 
experimental  and  special  September 
Canada  goose  seasons  in  portions  of 
identified  States;  doves  in  Hawaii; 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  Uie  Virgin  Islands;  and  some 
extended  falconry  seasons.  Public 
comments  on  these  matters  were 
received. 

On  July  13, 1989,  the  Service  published 
in  the  Federal  Register  (54  FR  29640)  a 
third  dociunent  in  the  series  of  proposed 
and  final  rulemaicing  documents.  Ilie 
third  document  dealt  specifically  with 
proposed  frameworks  for  the  1989-80 
season.  When  published  in  a  fourth 
document  as  final  frameworlcs,  wildlife 
conservation  agency  officials  may  select 
season  dates  and  bag  limits  for  hunting 
certain  migratory  birds  in  their 
respective  jurisdictions  during  the  1989- 
90  season. 

This  rulemaking  is  the  fourth  in  the 
series,  and  deals  specifically  with  final 
frameworks  for  early-season  migratory 
game  bird  hunting  regulations  from 
which  wildlife  conservation  agency 
officials  from  the  States,  Pureto  Rico, 
and  the  Virgin  Islands  may  select 
season  dates  and  daily  bag  and 
possession  limits  for  the  1989-80  season. 
These  seasons  may  open  prior  to 
October  1, 1989,  and  apply  to  mourning 
white-winged  and  white-tipped  doves; 
band-tailed  pigeons;  raUs;  moorhens  and 
gallinules;  woodcock;  conunon  snipe; 
sea  ducks  in  the  Atlantic  Flyway; 
experimental  September  duckaeasons 
in  identified  States;  experimental  and 
special  September  Canada  goose 
seasons  in  portions  of  identified  States; 
sandhill  cranes  in  the  Central  and 
Pacific  Flyways;  doves  in  Hawaii; 
migratory  game  birds  in  Alaska,  Puerto 
Rico,  and  tfie  Virgin  Islands;  and  some 
extended  falconry  seasons.  Late  seasons 
include  the  general  waterfowl  seasons; 
coots;  moorhens;  gallinules  and  common 
snipe  in  the  Pacific  Flyway:  and 
remaining  extended  falconry  seasons. 
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Review  of  Public  Camineots 

Public  hearing  and  written  comments 
received  through  July  23, 1989,  relating 
to  proposed  early  season  frameworks 
are  discussed  and  addressed  here.  The 
comments  are  discussed  in  the  same 
order  as  the  numbered  items  to  which 
they  apply.  Only  current  numbered 
items  are  included.  A  continuous  Ust  of 
all  the  numbered  items  used  in  Service 
documents  appeared  in  the  March  27, 
1989.  Federd  Register  (54  FR 12534]. 

1.  Shooting  Hours 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  presented  a 
statement  opposing  restrictive  shooting 
hours  for  early-season  regulations. 

Written  Comments:  The  Atlantic 
Central,  and  Pacific  Flyway  Councils; 
the  Lower  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council;  the  States  of  Alaska,  Arizona, 
Arkansas,  California,  Colorado,  Florida, 
Minnesota,  Missouri,  Montana,  New 
York,  Oklahoma,  South  Carolina, 
Tennessee,  and  Texas;  North  Dakota 
Tourism  Promotion;  Ducks  Unlimited, 
Alaska  Waterfowl  Association, 
California  Waterfowl  Association, 
Louisiana  WUdlife  Federaton,  National 
Rifle  Association,  Sportsman 
Conservationists  of  Texas,  and  South 
Carolina  Waterfowl  Association;  6  local 
organizations;  and  22  individuals 
opposed  restrictive  shooting  hours  as 
originally  proposed  in  the  March  27, 
1989,  Federal  Register  (at  54  FR  12539), 
for  the  1989-90  migratory  bird  hunting 
season.  The  State  of  Wisconsin  and  2 
individuals  were  in  favor  of  restrictive 
shooting  hours. 

Response:  After  further  review,  the 
Service  concluded  that  restrictive 
shooting  hours  were  not  warranted  for 
early-season  hunting  seasons. 
Restrictive  shooting  hours  for  early 
season  species  would  not  benefit  duck 
populations  which  are  low  in  numbers 
and  may  further  discourage  hunters 
from  participating  in  hunting  seasons 
and  reduce  support  for  habitat  and 
management  efforts.  Late-season 
shooting  hours  will  be  determined  at  the 
same  time  as  other  late-season 
regulations  are  set 

5.  Sea  Ducks 

Written  Comments:  A  sportsman's 
organization  supported  the  proposal  for 
the  107-day  season  and  for  a  bag  limit  of 
7  sea  ducks. 

Response:  The  Service  will  continue  a 
107-day  season  with  a  bag  limit  of  7  sea 
ducks. 


6.  September  Teal  Season 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  presented  a 
statement  in  support  of  the  September 
teal  season. 

Written  Comments:  The  Central 
Flyway  Council;  the  Southern  Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council;  the  States 
of  Arkansas,  Colorado,  and  Louisiana;  2 
organizations,  1  member  of  Congress, 
and  27  individuals  from  Texas;  and  1 
individual  from  Oklahoma  requested 
that  the  September  teal  season  be 
reinstated  with  restrictions  as 
necessary.  Arguments  presented 
include: 

a.  Artificial  wetland  areas  will  not  be 
provided  due  to  lack  of  incentive. 

b.  Relatively  low  band  recovery  and 
harvest  rates  for  blue-winged  teal 
indicate  there  is  little  impact  on  the 
species. 

c.  Population  level  is  only  slightly 
below  the  average  since  1981. 

d.  Breeding  habitat  conditions  are 
similar  to  the  conditions  when  these 
seasons  were  implemented. 

e.  Due  to  early  migration  of  bluewings, 
suspension  virtually  precludes  harvest 
in  many  States. 

The  State  of  Wisconsin  and  3 
individuals  from  Texas  supported 
suspension  of  the  September  teal 
season. 

Response:  Blue-winged  teal  were  on  a 
downward  trend  through  the  1980'8, 
production  has  declined  substantially, 
and  the  population  Is  currently  at  a 
record  low.  The  potential  for  population 
response  is  being  diminished  by 
substantial  deterioration  in  the  quality 
and  quantity  of  wetlands  and  upland 
nesting  cover  on  tha  breeding  grounds. 
Habitat  conditions  ere  not  much  better 
than  in  1988  and  the  outlook  for  the  fall 
flight  is  poor.  Although  band  recovery 
and  harvest  rates  for  bluewings  are 
relatively  low,  we  have  little  predictive 
information  on  the  effects  of  harvest  on 
the  population  when  at  this  low  level. 
The  Service  recognizes  that  the 
suspension  will  eliminate  substantial 
portions  of  the  harvest  in  some  areas 
and  this  will  result  in  some  unmeasured 
amount  of  habitat  that  will  not  be 
provided.  However,  in  view  of  the  very 
poor  population  status  and  production 
outlook,  reinstatement  of  the  September 
teal  season  is  not  warranted  and  is  not 
offered.  The  Service  encourages  private 
land  managers  to  continue  to  provide 
habitat  to  benefit  waterfowl  at  this  time 
of  the  year,  in  antidpation  of  improved 
populations  status  in  the  future. 


8.  September  Duck  Seasons 

a.  Written  Comments:  The  Atlantic 
Flyway  Council  and  the  State  of  Florida 
recommended  that  the  bag  limit  during 
the  experimental  September  duck 
season  in  Florida  be  4  wood  ducks  only. 

Response:  A  bag  limit  of  3  wood 
ducks  only  per  day  for  the  regular 
season  was  established  in  1988  to  limit 
the  take  of  all  ducks.  Most  special 
seasons  were  cancelled  Bag  limits  for 
early  wood  duck  seasons  were  reduced 
to  2  per  day  in  Kentucky  and  Tennessee, 
and  3  per  day  in  Florida.  The  Service 
currendy  is  reviewing  harvest 
management  strategies,  such  as 
September  duck  seasons  and  special 
wood  duck  seasons.  The  review  of 
harvest  management  strategies  likely 
will  not  be  complete  until  next  year.  For 
this  year,  the  Service  believes  a  bag 
limit  to  include  3  wood  ducks  only  for 
the  5-day  September  duck  season  in 
Forida  is  appropriate. 

b.  Public  Hearing  Comments:  Mr. 
Lauren  Schaaf,  representing  the 
Kentucky  Department  of  Fish  and 
Wildlife  Resources,  presented  a 
statement  in  support  of  the  experimental 
September  duck  season  in  Kentucky.  Mr. 
John  M.  Anderson,  representing  the 
National  Audubon  Society, 
recommended  that  no  liberalizations  be 
allowed  in  these  early  wood  duck 
seasons. 

Written  Comments:  The  States  of 
Arkansas  and  Tennessee  supported  the 
proposal  to  continue  the  experimental 
September  duck  seasons. 

Response:  The  Service  believes 
continuation  of  the  restrictive 
experimental  5-day  season  for  wood 
ducks  in  Kentucky  and  Tennessee  is 
warranted. 

14.  Frameworks  for  Geese  and  Brant  in 
the  Conterminous  United  States — 
Outside  Dates,  Season  length  and  Bag 
Limits  I 

Atlantic  Flyway  v 

Written  Comments:  The  Atlantic 
Flyway  Council  recommended  that  a  3- 
year  experimental  season  be  established 
for  resident  Canada  geese  in  North 
Carolina.  The  season  would  include  a 
daily  bag  limit  of  2  geese  from 
September  1  through  September  10. 

Response:  These  frameworks  offer 
such  a  season  for  the  1989-&0  hunting 
season. 


Mississippi  Flyway 

Written  Comments:  The  Mississippi 
Flyway  Council  recommended  that  3- 
year  experimental  seasons  be 
estabUshed  in  the  Fergus-Alex  zone  and 
the  Southwest  Border  xone  of 
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Minnesota.  The  seasons  would  nm  from 
September  1  to  September  10  and  are 
designed  to  harvest  local  Canada  geese. 
The  States  of  Minnesota  and  Wisconsin 
supported  this  recommendation. 

Response:  These  frameworks  offer 
such  seasons  for  the  1989-90  hunting 
season. 

Pacific  Flyway 

Written  Comments:  The  Pacific 
Flyway  Council  recommended  that  the 
special  September  Canada  goose  season 
in  Wyoming  be  modified  to  include  160 
permits,  for  2  geese  per  season,  to  be 
allocated  among  three  areas  in  1989. 

Response:  These  frameworks  offer 
such  a  season  for  the  1989-90  hunting 
season. 

Id.  Sandhill  Cranes 

Central  Flyway 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  and  Mr.  John 
M.  Anderson,  representing  the  National 
Audubon  Society,  presented  statements 
in  Liipport  of  the  proposed  frameworks. 
Mr.  George  supported  the  expansion  of 
the  hunting  area  in  north-central  Texas. 
Mr.  Anderson  saw  no  apparent  reason 
to  oppose  the  expansion  in  Texas. 

Written  Comments:  The  Central 
Flyway  Council  recommended 
continuation  of  regular  seasons  without 
change,  except  to  permit  an  expansion 
of  the  hunting  area  in  north-central 
Texas. 

Response:  The  Service  believes  that 
the  expansion  is  warranted  and  that 
other  frameworks  should  remain 
unchanged  from  those  in  effect  during 
the  1988-89  seasons. 

Pacific  Flyway 

Public  Hearing  Comments:  Mr.  Ronnie 
R.  George,  representing  the  Central 
Flyway  Council  and  the  Texas  Parks 
and  Wildlife  Department,  and  Mr.  John 
M.  Anderson,  representing  the  National 
Audubon  Society,  presented  statements 
in  support  of  the  proposed  frameworks. 
Mr.  George  specifically  supported  the 
option  for  Utah  to  initiate  a  sandhill 
crane  season. 

Written  Comments:  The  Central  and 
Pacific  Flyways  endorsed  a 
recommendation  that  Utah  be  allowed  a 
sandhill  crane  hunting  season. 

Response:  The  sandhill  crane  hunt  in 
Utah  was  presented  as  an  option  to  the 
State  in  1988.  The  Service  will  again 
offer  Utah  that  option  for  the  1989-90 
hunting  season.  Other  frameworks  will 
remain  unchanged  from  those  in  effect 
during  the  1988-89  seasons. 


17.  Coots 

The  California  Department  of  Fish  and 
Game  requested  that  frameworks  for 
this  species  be  separated  from  the  duck 
frameworks  to  provide  additional 
hunting  opportunity. 

Response:  The  Service  notes  that, 
nationally,  coots  and  ducks  are,  and 
have  been,  regulated  together,  i.e.,  coot 
seasons  are  the  same  as  regular  duck 
seasons.  The  Service  intends  to  continue 
to  regulate  coots  and  ducks  together,  but 
defers  this  issue  to  the  late-season  cycle. 

20.  Common  Snipe 

a.  The  California  Department  of  Fish 
and  Game  requested  that  frameworks 
for  this  species  be  separated  from  the 
duck  frameworks  to  provide  additional 
hunting  opportimity. 

Response:  The  Service  believes  that 
this  issue  may  be  better  handled  through 
the  late-season  reg\dations  process,  and 
consideration  of  this  issue  is  therefore 
deferred. 

b.  The  Service  notes  that  the 
paragraph  dealing  with  hunting  seasons 
for  common  snipe  was  misplaced  under 
the  heading  rails  in  the  July  13, 1989, 
Federal  Register  (at  54  FR  29647). 

21.  Woodcock 

a.  Public  Hearing  Comments:  Mr. 
William  Goudy  expressed  his  opposition 
to  February  woodcock  hunting, 
especially  in  Tennessee.  He  feels  it  is 
wrong  to  hunt  at  a  time  when  birds  are 
beginning  to  nest  and  migrate  to 
northern  breeding  grounds.  He  further 
requests  that  the  Service  restrict  the  use 
of  split  seasons  for  woodcock.  Mr.  John 
M.  Anderson,  representing  the  National 
Audubon  Society,  strongly  encouraged 
review  of  the  effect  of  February  hunting 
on  nesting  and  population  status.  Mr. 
Charles  Kelley,  representing  the 
Alabama  Department  of  Conservation 
and  Natural  Resources,  stated  that 
February  woodcock  hunting  was  halted 
in  Alabama  because  some  woodcock 
were  nesting  in  February.  Mr.  Robert  L. 
Miles,  submitted  a  letter  on  behalf  of  the 
Northeast  Association  of  Fish  and 
Wildlife  Resources  Agencies,  expressing 
concern  for  woodcock  populations  and 
requesting  careful  monitoring  and 
review  of  hunting  regulations  for 
southern  wintering  areas. 

Written  Comments:  The  Stale  of 
Tennessee  stated  that  this  season 
probably  has  no  significant  impact  on 
the  population,  but  should  data  become 
available  to  the  contrary,  they  would 
want  to  review  and  make  appropriate 
changes  to  this  season. 

Response:  The  Service  noted  in  the 
March  27. 1989.  Federal  Register  (at  54 
FR  12541),  that  it  would  discuss 


February  hunting  of  woodcodc  with  the 
Flyway  Technical  Committee*.  This  was 
done  and  the  Service  intends  to  continue 
discussion  and  review  of  the  issue  with 
all  interested  parties.  A  preliminary 
proposal  concerning  February  hunting  of 
woodcock  will  appear  in  the  March  1990 
Federal  Register. 

b.  Written  Comments:  The  State  of 
Wisconsin  supported  the  proposed 
frameworks  and  one  individual 
requested  relaxation  of  woodcock 
frameworks  in  the  northeast. 

Response:  The  Service  has  continued 
the  woodcock  frameworks  as  they 
existed  during  the  1988-89  hunting 
season. 

23.  Mourning  Doves 

a.  Written  Comments:  Tennessee 
requested  the  option  of  an  l&-bird  bag 
limit  for  mourning  doves  in  the  Eastern 
Management^ 'nit. 

Response:  The  Service  notes  that 
States  may  currenUy  select  an  option 
that  includes  a  15-bird  bag  limit.  The 
Service  is  not  proposing  a  bag  limit  of  18 
mourning  doves  in  the  Eastern 
Management  Unit  for  the  1989-90 
season. 

b.  Public  Hearing  Comments:  Mr. 
Charles  Kelley,  representing  the 
Alabama  Department  of  Conservation 
and  Natural  Resources,  supported  the 
addition  of  Barboiu-  County,  Alabama, 
to  the  south  zone  in  that  State. 

Response:  The  zone  change  requested 
by  Alabama  is  reflected  in  the  mourning 
dove  frameworks. 

c.  Public  Hearing  Comments:  Mr.  John 
M.  Anderson,  representing  the  National 
Audubon  Society,  encouraged 
continuation  of  restrictive  regulations 
initiated  in  1987  for  the  Western 
Management  Unit  and  also  expressed 
concern  about  declines  in  some 
populations  of  the  Central  Management 
Unit 

Written  Comments:  The  Pacific 
Flyway  Council  supported  the  mourning 
dove  proposed  frameworks. 

Response:  The  Service  will  continue 
mourning  dove  frameworks  as  they 
existed  during  the  1988-^  season. 

24.  White-winged  and  White-tipped 
Doves 

a.  Public  Hearing  Comments:  Mr. 
Ronnie  R.  George,  representing  the 
Central  Flyway  Council  and  the  Texas 
Parks  and  Wildlife  Department, 
supported  the  modified  proposal  for  the 
experimental  aggregate  bag  limit  in 
Texas  during  the  special  4-day  white- 
winged  dove  season.  Mr.  John  M. 
Anderson,  representing  the  National 
Audubon  Society,  noted  that  white- 
winged  dove  regulations  in  Texas  are 
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complicated  and  research  should 
continue.  He  further  noted  that  the 
proposed  regulations  for  south  Texas 
appear  to  be  reasonable. 

Written  Comments:  The  State  of 
Texas  requested  an  experimental 
aggregate  dove  bag  limit  for  the  special 
4-day  white-winged  dove  season.  The 
request  was  later  modified  by  Texas 
and  subsequently  endorsed  by  the 
Central  Flyway  Council.  This  modified 
request  is  discussed  in  the  July  13. 1989, 
Federal  Ra«;istar  (54  PR  29640).  and  is 
contained  in  the  frameworks  part  of  this 
document. 

Response:  The  experimental  aggregate 
bag  limit  will  be  allowed  in  Texas  for 
the  1989  season.  Continuation  of  the 
study  in  subsequent  years  will  be  made 
on  an  annual  basis. 

b.  Written  Comments:  The  Pacific 
Flyway  Council  recommended 
continuation  of  last  season's  white- 
winged  dove  fi-ameworks  in  the  Western 
Management  Unit. 

Response:  The  1989  frameworks  for 
white-winged  doves  in  the  Western 
Management  Unit  are  unchanged  from 
those  of  1988. 

25.  Migratory  Bird  Hunting  Seasons  in 
Alaska 

Written  Comments:  The  Pacific 
Flyway  Council,  the  State  of  Alaska, 
and  one  sportsman's  organization 
requested  the  same  frameworks  for 
1989-90  as  was  in  effect  during  the  1988- 
89  migratory  bird  seasons,  especially 
that  shooting  hours  beginning  at  one- 
half  hour  before  sunrise  be  retained. 

Rerponse:  The  Service  is  not  aware  of 
any  reason  to  change  the  frameworks 
from  those  of  last  year.  No  benefit  could 
be  expected  from  restrictive  morning 
shooting  hours  in  far  northern  latitudes 
and  these  frameworics  are  unchanged 
from  those  of  1988-89.  The  experimental 
tundra  swan  season  is  tentatively 
approved,  althouj^  a  petition  against  all 
swan  hunting  has  been  filed.  The 
petition  will  be  addressed  with  the  late- 
season  regulations. 

27.  Migratory  Bird  Seasons  for 
Falconers 

The  State  of  Wisconsin,  6  falconry 
associations,  and  3  falconers  have 
supported  the  proposed  falconry 
regulations. 

Response:  The  Service  is  establishing 
falconry  frameworks  as  discussed  in  the 
luly  13, 1989,  Federal  Register  (54  PR 
29640). 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-54)"  was  filed 


with  the  Council  on  Environmental 
Quality  (CEQ)  on  June  6, 1975,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  13, 1975  (40 
FR  25241).  A  supplement  to  the  FES, 
"Final  Supplemental  Environmental 
Impact  Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14]",  was  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988,  and 
Notice  of  Availability  was  published  in 
the  Federal  Register  of  June  16, 1988  (53 
FR  22582),  and  June  17, 1988  (53  FR 
22727). 


Endangered  Spedes  Act  Consideration 

On  June  22, 1989,  fiie  Division  of 
Endangered  Species  and  Habitat 
Conserve tioa  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 
habitats. 

Hunting  regulations  are  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
document  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
Habitat  Conservation  and  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  Washington,  DC  20240. 

Regulatory  Flexibility  Act,  Executive 
Order  12291  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Refister  dated  March 
27, 1989  (54  FR  12534),  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatoiy  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  from  the  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service.  Department  of  the 
Interior,  Washington,  DC  20240.  These 
regulations  contain  no  collection  of 
information  subject  to  Office  of 


Management  and  Budget  review  under 
the  Paperwork  Reduction  Act  of  1980. 

Memorandum  of  Law    I 

In  the  Federal  Register  dated  March 
27, 1989,  (54  FR  12534)  the  Service  stated 
that  it  planned  to  publiA  its 
Memorandum  of  Law  for  the  1989-90 
migratory  bird  hunting  regulations  with 
its  first  final  rulemaking. 

Memorandum  of  Law,  Section  4  of  the 
Executive  Order  12^1  requires  that 
certain  determinations  be  made  before 
any  final  major  rule  may  be  approved. 
Section  4(a)  specifies  that  the  regulation 
must  be  clearly  within  the  authority  of 
law  and  consistent  with  congressional 
intent,  and  that  a  memorandum  of  law 
be  provided  to  support  that 
determination.  Also,  the  agency  must 
state  that  the  factual  conclusions  upon 
which  the  law  is  based  have  substantial 
support  in  the  agency  record  and  that 
full  attention  has  been  given  to  public 
comments  in  general,  and  to  comments 
of  persons  direcUy  affected  by  the  rule 
in  particular. 

The  development  of  the  annual 
migratory  bird  hunting  regulations  is 
provided  for  under  section  3  of  the 
Migratory  Bird  Treaty  Act  of  July  3, 
1918,  as  amended  (40  Stat.  755;  16  U.S.C. 
701-718h).  Such  regulations  have  been 
promulgated  annually  since  1918.  They 
appear  in  50  CFR  part  2D,  subpart  K. 
Congressional  support  for  the 
development  of  these  rules  and  ancillary 
activities  involved  in  their  development 
are  reflected  in  the  U.S.  Fish  and 
Wildlife  Service's  budget  Among  these 
activities  are  biological  surveys,  hunter 
activity  and  harvest  surveys,  research  . 
investigations,  law  enforcement,  and 
administrative  costs  associated  with  the 
development  and  publication  of  the 
proposed  and  final  rules.  Many  other 
Service  activities,  such  as  the 
acquisition  and  management  of  habitats 
for  migratory  birds,  indirectiy  assist  in 
maintaining  the  migratory  bird  resource 
at  levels  which  allow  reasonable  sport 
hunting  harvest. 

In  developing  its  aimual  hunting  rules 
for  1989-90,  the  Service  has  published 
three  proposed  rules  for  public  comment 
and  conducted  one  public  hearing  to 
facilitate  public  input  into  the 
rulemaking  process.  Four  additional 
proposed  and  final  rulemakings,  and 
another  public  hearing,  are  included  in 
the  remaining  schedule  for  establishing 
the  aimual  hunting  regulations  for  1989- 
90.  Numerous  public  conunents 
summarized  and  responded  to  in  Federal 
Registers  Usted  in  the  preamble  of  this 
document  describe  the  Service's 
consideration  of  the  injects  of  its 
proposed  rules  on  the  public.  Many  of 
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these  comments  originated  from  affected 
State  conservation  agencies,  while 
others  were  submitted  by  the  affected 
public.  Comments  in  support  of  the 
Service's  initial  or  supplementary 
regulatory  proposals  are  noted. 
Comments  which  do  not  support 
proposed  Service  action  have  been 
adequately  addressed.  Additional  public 
comments  are  invited  and  will  be 
addressed  in  subsequent  Federal 
Register  documents.  The  complete 
administrative  record,  including  copies 
of  public  comments,  is  available  for 
inspection  at  the  Office  of  Migratory 
Bird  Management. 

Consequentiy,  the  Department  has 
determined  that  it  has  fulfilled 
requirements  of  section  4  of  Executive 
Order  12291  and  the  Migratory  Bird 
Treaty  Act  in  developing  the  1989-90 
migratory  bird  huntiiig  regulations 
which  are  adequately  supported  by  the 
Service's  records. 

Authorsliip 

The  primary  author  of  this  final 
rulemaking  is  Morton  M.  Smith.  Office 
of  Migratory  Bird  Management  working 
imder  the  direction  of  Byron  K. 
Williams.  Acting  Chief. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  hunting  must  by  its  nature,  operate 
under  severe  time  constraints.  However, 
the  Service  is  of  the  view  that  every 
attempt  should  be  made  to  give  the 
public  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  proposed  rules  were  published 
March  27,  June  6,  and  July  13,  the 
Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  at  the  periods' 
close,  time  would  be  of  the  essence. 
That  is,  if  there  were  a  delay  in  the 
effective  date  of  these  regulations  after 
this  final  ndemaking,  the  Service  is  of 
the  opinion  that  States  would  have 
insufficient  time  to  select  their  season 
dates,  shooting  hours  and  limits;  to 
commimicate  those  selections  to  the 
Service;  and  finally  establish  and 
publicize  the  necessary  regulations  and 
procedures  to  implement  their  decisions. 

Therefore,  the  Service  under  authority 
of  the  Migratory  Bird  Treaty  Act  of  July 
3, 1918,  as  amended,  (49  Stat  755;  16 
U.S.C.  701-718h),  prescribes  final 
frameworks  settiivg  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  conservation  agency 
officials  may  select  hunting  season 
dates  and  other  options.  Upon  receipt  of 


season  and  option  selections  from  State 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  contiguous  United  States,  Alaska, 
Puerto  Rico  and  the  Virgin  Islands  for 
the  1989-90  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act  and  these  frameworks 
will,  therefore,  will  take  effect 
immediately  upon  publication. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1989-90  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat.  755;  16  U.S.C.  701-718h);  tiie 
Fish  and  Wildlife  Improvement  Act  of 
1978  (92  Stat.  3112;  16  U.S.C.  712);  and 
the  Alaska  Game  Act  of  1925  (43  Stat. 
739,  as  amended,  54  Stat  1103-04). 

Final  Regulations  Frameworks  for  1989- 
90  Early  Hunting  Seasons  on  Certain 
Migratory  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  the  Secretary  of  the  Interior  has 
approved  final  frameworks  for  season 
lengths,  bag  limits,  shooting  hours,  and 
outside  dates  within  which  States  may 
select  seasons  for  moiuning.  white- 
winged  and  white-tipped  doves;  band- 
tailed  pigeons;  rails;  moorhens  and 
gallinides;  American  woodcock; 
common  snipe;  experimental  September 
duck  seasons  in  identified  States;  sea 
ducks  in  the  Atiantic  Flyway;  September 
Canada  goose  seasons  in  portions  of 
identified  States;  sandhill  cranes  in  the 
Central  and  Pacific  Flyways;  extended 
falconry  seasons;  and  migratory  birds  in 
Alaska,  Puerto  Rico  and  the  Virgin 
Islands. 

Notice 

Any  State  desiring  its  hunting  seasons 
for  mourning  doves,  white-winged 
doves,  white-tipped  doves,  band-tailed 
pigeons,  rails,  woodcocli,  common  snipe, 
common  moorhens  and  purple 
gallinules,  sandhill  cranes  or  extended 
falconry  seasons  to  open  in  September 
must  make  its  selection  no  later  than 
August  9, 1989.  States  desiring  these 
seasons  to  open  after  September  30  may 
make  their  selections  at  the  time  they 
select  regular  waterfowl  seasons. 
Season  selections  for  the  seven  States 
offered  experimental  September 
waterfowl  seasons  and  Wyoming's 
special  Canada  goose  season  must  also 
be  made  by  August  14, 1989. 


AUantic  Flyway  coastal  States 
desiring  their  seasons  on  sea  ducks  in 
certain  defined  areas  to  open  in 
September  must  make  their  selection  no 
later  than  August  14, 1989.  Those 
desiring  this  season  to  open  after 
September  may  make  their  selections 
when  they  select  their  regular  waterfowl 
seasons. 

Outside  Dates:  All  dates  noted  are 
inclusive. 

Shooting  Hours:  Between  Vi  hour 
before  sunrise  and  simset  daily  for  all 
species  except  as  noted  below.  The 
hours  noted  here  and  elsewhere  also 
apply  to  hawking  (taking  by  falcoru^'). 

Mourning  Doves 

Outside  Dates:  Between  September  1, 
1989.  and  January  15. 1990,  except  as 
otherwise  provided,  States  may  select 
hunting  seasons  and  bag  limits  as 
follows: 

Eastern  Management  Unit 

(All  States  east  of  the  Mississippi  River 
and  Louisiana) 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  70 
days  with  bag  and  possesson  limits  of  12 
and  24,  respectively, 

or 

Not  more  than  60  days  with  bag  and 
possession  limits  of  15  and  30, 
respectively.  Hunting  seasons  may  be 
split  into  not  more  than  3  periods  under 
either  option. 

Zoning:  Alabama,  Georgia,  Louisiana 
and  Mississippi,  may  elect  to  zone  their 
States  as  follows: 

A.  Two  zones  per  State  having  the 
following  descriptions  or  division  Unes: 

Alabama — South  Zone:  Mobile, 
Baldwin,  Escambia,  Covington,  Coffee, 
Geneva,  Dale,  Houston,  Barbour  and 
Henry  Counties.  North  Zone:  Remainder 
of  the  State. 

Geo;y;o— North  Zone:  That  portion  of 
the  State  lying  north  of  a  line  running 
west  to  east  along  U.S.  Highway  280 
fiom  Coliunbus  to  Wilcox  County, 
thence  southward  along  the  western 
border  of  Wilcox  County,  thence  east 
along  the  southern  border  of  Wilcox 
County  to  the  Ocmulgee  River,  thence 
north  along  the  Ocmulgee  River  to 
Highway  280,  thence  east  along 
Highway  280  to  the  Littie  Ocmulgee 
Riven  thence  southward  along  the  Littie 
Ocmulgee  River  to  the  Ocmulgee  Riven 
thence  southwesterly  along  the 
Ocmulgee  River  to  the  western  border  of 
Jeff  Davis  County;  thence  south  along 
the  western  border  of  Jeff  Davis  County; 
thence  east  along  the  sourhem  border  of 
Jeff  Davis  and  Appling  Counties;  thence 
north  along  the  eastern  border  of 
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Appling  County  to  the  Altamaha  Riven 
thence  east  to  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  western  border  of 
Evans  to  Candler  County;  thence  east 
along  the  northern  border  of  Evans  to 
Bulloch  County;  thence  north  along  the 
western  border  of  Bulloch  County  to 
Highway  301;  thence  northeast  along 
Highway  301  to  the  South  Carolina  Une. 
South  Zone:  Remainder  of  the  State. 

lou/s/oiio— Interstate  Highway  10 
from  the  Texas  State  line  to  Baton 
Rouge,  Interstate  Highway  12  from 
Baton  Rouge  to  Slidell  and  Interstate 
Highway  10  from  Slidell  to  the 
Mississippi  State  line. 

MiaaissippJ—iJ.S.  Highway  84. 

B.  Within  each  zone,  these  States  may 
select  hunting  seasons  of  not  more  than 
70  days  (or  60  under  the  alternative] 
which  may  be  split  into  not  more  than  3 
periods. 

C  The  hunting  seasons  in  the  South 
Zones  of  Alabama,  Georgia.  Louisiana 
and  Mississippi  may  commence  no 
earlier  than  September  20, 1989. 

D.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting  hours 
must  be  uniform  within  specific  hunting 
zones. 

Central  Management  Unit 

(Arkansas,  Colorado,  Iowa.  Kansas, 
Minnesota,  Missouri,  Montana. 
Nebraska,  New  Mexico,  NorUi  Dakota, 
Oklahoma,  South  Dakota,  Texas  and 
Wyoming) 

Hunting  Seasons  and  Dully  Bag  and 
Possession  Limits:  Not  more  than  70 
days  with  bag  and  possession  limits  of 
12  and  24,  respectively, 
or 

Not  more  than  60  days  with  bag  and 
possession  limits  of  15  and  30. 
respectively. 

Hunting  seasons  may  be  split  into  not 
more  than  3  periods  under  either  option. 

Texas  Zoning:  As  an  alternative  to  the 
basic  frameworks.  Texas  may  select 
hunting  seasons  for  each  of  3  zones 
described  below. 

North  Zone— That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM 1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Interstate 
Highway  20;  northeast  along  Interstate 
Highway  20  to  Interstate  Highway  30  at 
Fort  Worth;  northeast  along  Interstate 
Highway  30  to  the  Texas- Arkansas 
State  line. 


South  Zone— That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20;  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  to  Interstate 
Highway  10  at  Fori  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  U.S^  90  to  San 
Antonio;  then  east  on  Interstate  10  to 
Orange,  Texas. 

Special  White-Winged  Dove  Area  in 
the  South  Zone — ^That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  State 
Highway  20,  west  along  State  Highway 
20  to  State  Highway  148;  north  along 
State  Highway  148  !o  Interstate 
Highway  10  at  Fort  Hancock;  east  along 
Interstate  Highway  10  to  Van  Horn, 
south  and  east  on  M.S.  Highway  90  to 
Uvalde,  south  on  U.S.  Highway  83  to 
State  Highway  44;  east  along  State 
Highway  44  to  State  Highway  16  at 
Freer  south  along  State  Highway  16  to 
State  Highway  285  at  Hebbronville;  east 
along  State  Highway  285  to  FM  1017; 
southeast  along  FM  1017  to  State 
Highway  186  at  Linn;  east  along  State 
Highway  186  to  the  Mansfield  Channel 
at  Port  Mansfield;  east  along  the 
Mansfield  Channel  to  ^  Gulf  of 
Mexico. 

Central  Zone— That  portion  of  the 
State  lying  between  the  North  and  South 
Zones.  Hunting  seasons  in  these  zones 
are  subject  to  the  following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  2  periods,  except 
that,  in  that  portion  c^  Texas  where  the 
special  4-day  white-winged  dove  season 
is  allowed,  a  limited  mourning  dove 
season  may  be  held  ooncurrently  with 
the  white-winged  dove  season  and  with 
shooting  hours  coinciding  with  those  for 
white-winged  doves  (see  white-winged 
dove  frameworks). 

B.  Each  zone  may  have  a  season  of 
not  more  than  70  days  (or  60  under  the 
alternative].  The  North  and  Central 
zones  may  select  a  season  between 
September  1, 1989  and  January  25, 1990; 
the  South  zone  between  September  20, 
1989  and  January  25, 1990. 

C.  Except  diuing  the  special  4-day 
white-winged  dove  season  in  the  South 
Zone,  each  zone  may  have  an  aggregate 
daily  bag  Umit  of  12  doves  (or  IS  under 
the  alternative],  no  more  than  2  of  which 
may  be  white-winged  doves  and  no 
more  than  2  of  which  may  be  white- 
tipped  doves.  The  possession  limit  is 
double  the  daily  bag  limit 

D.  Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting  hours 
must  be  uniform  within  each  hunting 
zone. 


Western  Management  Unit 

(Arizona,  California,  Idaho,  Nevada. 
Oregon,  Utah  and  Washiagton) 

Hunting  Seasons  and  Daily  Bag  and 
Possession  Limits 

Idaho,  Nevada,  Oregon*  Utah  and 
Washington — Not  more  than  30 
consecutive  days  between  September  1, 
1989  and  January  15, 199a  Bag  and 
possession  limits,  10/20  mourning  doves 
(in  Nevada,  the  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  dove  may  not  exceed  10/ 
20,  respectively,  singly  or  in  the 
aggregate]. 

Arizona  and  California— Not  more 
than  60  days  to  be  split  between  two 
periods,  September  1-15, 1989,  and 
November  1, 1989-Januaiy  15, 1990.  Bag 
and  possession  limits:  in  Arizona  the 
daily  bag  limit  is  10  mourning  cmd  white- 
winged  doves  in  the  aggregate  of  which 
no  more  than  6  may  be  white-winged 
doves.  The  possession  limit  is  20 
mourning  and  white-winged  doves  in  the 
aggregate  of  which  no  more  than  12  may 
be  white-winged  doves.  \xi  California  the 
bag  and  possession  limits  for  mourning 
and  white-winged  doves  are  10  and  20, 
singly  or  in  the  aggregate; 

White-Winged  Doves 

Outside  Dates:  Arizona,  California. 
Nevada,  New  Mexico,  and  Texas 
(except  as  shown  below)  may  select 
hunting  seasons  between  September  1 
and  December  31, 1989.  Florida  may 
select  its  hunting  season  between 
September  1, 1989  and  January  IS,  1990. 

Arizona  may  select  a  hunting  season 
of  not  more  than  30  consecutive  days 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  aot  exceed  10 
mourning  and  white-winged  doves  in  the 
aggregate,  no  more  than  6  of  which  may 
be  white-winged  doves,  and  a 
possession  limit  twice  the  daily  bag  limit 
after  the  opening  day. 

In  the  Nevada  counties  of  Clark  and 
Nye,  and  in  the  California  counties  of 
Imperial,  Riverside  and  San  Bernardino, 
the  aggregate  daily  bag  and  possession 
limits  of  mourning  and  white-winged 
doves  may  not  exceed  10  and  20, 
respectively,  and  run  concurrently  with 
the  season  on  mourning  doves. 

New  Mexico  may  select  a  hunting 
season  with  daily  bag  and  possession 
limits  not  to  exceed  12  and  24  (or  15  and 
30  if  the  60-day  option  for  mourning 
doves  is  selected]  white-<winged  and 
mourning  doves,  respectively,  singly  or 
in  the  aggregate  of  the  2  species.  Dates, 
limits,  and  hours  are  to  oonform  with 
those  for  mourning  doves. 
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Texas  may  select  a  hunting  season  of 
not  more  than  4  days  for  the  special 
white-wmged  dove  area  of  the  South 
Zone.  In  that  portion  of  the  special  area 
north  and  west  of  Del  Rio,  the  daily  bag 
limit  may  not  exceed  10  white-winged, 
mourning,  and  white-tipped  doves  in  the 
aggregate,  of  which  no  more  than  2  may 
be  white-tipped  doves;  the  possession 
limit  may  not  exceed  20  doves  in  die 
aggregate,  of  which  no  more  than  4  may 
be  white-tipped  doves.  In  that  portion  of 
the  special  area  south  and  east  of  Del 
Rio,  the  daily  bag  limit  may  not  exceed 
10  white-winged,  mourning,  and  white- 
tipped  doves  in  the  aggregate,  of  which 
no  more  than  5  may  be  mourning  doves 
and  2  may  be  white-tipped  doves;  the 
possession  limit  may  not  exceed  20 
doves  in  the  aggregate,  of  which  no 
more  than  10  may  be  mourning  doves 
and  4  may  be  white-tipped  doves. 

and 

In  addition,  Texas  may  also  select  a 
white-winged  dove  season  of  not  more 
than  70  days  (or  60  under  the  alternative 
for  mourning  doves)  to  be  held  between 
September  1, 1989,  and  January  25, 1990, 
and  coinciding  with  the  mourning  dove 
season.  The  daily  bag  limit  may  not 
exceed  12  white-winged,  mourning  and 
white-tipped  doves  (or  15  under  the 
alternative]  in  the  aggregate,  of  which 
not  more  than  2  may  be  white-winged 
doves  and  not  more  than  2  may  be 
white-tipped  doves.  The  possession  limit 
may  not  exceed  24  white-winged, 
mourning  and  white-tipped  doves  (or  30 
under  the  alternative]  in  the  aggregate, 
of  which  not  more  than  4  may  be  white- 
winged  doves  and  not  more  than  4  may 
be  white-tipped  doves. 

Florida  may  select  a  white-winged 
dove  season  of  not  more  than  70  days 
(or  60  under  the  alternative  for  mourning 
doves)  to  be  held  between  September  1, 
1989,  and  January  15, 1990,  and 
coinciding  with  tiie  mourning  dove 
season,  llie  aggregate  daily  bag  and 
possession  limits  of  mourning  and 
white-winged  doves  may  not  exceed  12 
and  24  (or  15  and  30  if  the  60-day  option 
for  mourning  doves  is  selected); 
however,  for  either  option,  the  bag  and 
possession  limits  of  white-winged  doves 
may  not  exceed  4  and  8,  respectively. 

Band-Tailed  Pigeons 

Pacific  Coast  States  and  Nevada: 
California,  Oregon.  Washington  and  the 
Nevada  counties  of  Carson  City. 
Douglas,  Lyon,  Washoe,  Humboldt, 
Pershing,  Churchill,  Mineral  and  Storey. 
Outside  Dates:  Between  September  15, 
1989,  and  January  1, 1990. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  16 


consecutive  days,  with  a  bag  and 
possession  limit  of  4. 

Zoning:  California  may  select  hunting 
seasons  of  16  consecutive  days  in  each 
of  the  following  two  zones: 

1.  In  the  coimties  of  Alpine,  Butte,  Del 
Norte,  Glenn,  Humboldt,  Lassen. 
Mendocino.  Modoc,  Plumas,  Shasta, 
Sierra,  Siskiyou.  Tehama  and  Trinity; 
and 

2.  The  remainder  of  the  State. 
Four-Comers  States:  Arizona. 

Colorado,  New  Mexico  and  Utah. 

Outside  Dates:  Between  September  1 
and  November  30, 1989. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  more  than  30 
consecutive  days,  with  bag  and 
possession  limits  of  5  and  10, 
respectively. 

Areas:  These  seasons  shall  be  open 
only  in  the  areas  delineated  by  the 
respective  States  in  their  hunting 
regulations. 

Zoning:  New  Mexico  may  be  divided 
into  North  and  South  Zones  along  a  line 
following  U.S.  Highway  60  from  the 
Arizona  State  line  east  to  Interstate 
Highway  25  at  Socorro  and  south  along 
Interstate  Highway  25  from  Socorro  to 
the  Texas  State  line.  Hunting  seasons 
not  to  exceed  20  consecutive  days  may 
be  selected  between  September  1  and 
November  30, 1989,  in  the  North  Zone 
and  October  1  and  November  30, 1989, 
in  the  South  Zone. 

Rails 

(Clapper,  King,  Sora  and  Virginia) 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 
1, 1989,  and  January  20, 1990,  on  clapper, 
king,  and  sora  and  Virginia  rails  as 
follows: 

Hunting  Seasons:  The  season  may  not 
exceed  70  days.  Any  State  may  split  its 
season  into  two  segments. 

Clapper  and  King  Rails 

Daily  Bag  and  Possession  Limits 

In  Rhode  Island,  Connecticut,  New 
Jersey,  Delaware,  and  Maryland,  10  and 
20  respectively,  singly  or  in  the 
aggregate  of  these  two  species. 

In  Texas,  Louisiana,  Mississippi, 
Alabama,  Georgia,  Florida,  South 
Carolina,  North  Carolina,  and  Virginia, 
15  and  30,  respectively,  singly  or  in  the 
aggregate  of  the  two  species. 

Sora  and  Virginia  Rails 

Daily  Bag  and  Possession  Limits:  In 
the  Atlantic  Mississippi  and  Central  *■ 


Flyways  and  portions  of  Colorado. 
Montana,  New  Mexico  and  Wyoming  in 
the  Pacific  Flyway  ■  (the  remainder  of 
the  Pacific  Flyway  is  closed  to  rail 
hunting),  25  daily  and  25  in  possession, 
singly  or  in  the  aggregate  of  the  two 
species. 

American  Woodcock 

Outside  Dates:  States  in  the  Atlantic 
Flyway  may  select  hunting  seasons 
between  October  1. 1989.  and  January 
31, 1990.  States  in  the  Central  and 
Mississippi  Flyways  may  select  hunting 
seasons  between  September  1, 1989,  and 
February  28. 1990. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  In  the  Atlantic 
Flyway,  seasons  may  not  exceed  45 
days,  with  bag  and  possession  limits  of 
3  and  6,  respectively;  in  the  Central  and 
Mississippi  Flyways,  seasons  may  not 
exceed  65  days,  with  bag  and 
possession  limits  of  5  and  10, 
respectively.  Seasons  may  be  split  into 
two  segments. 

Zoning:  New  Jersey  may  select 
seasons  by  north  and  south  zones 
divided  by  State  Highway  70.  The 
season  in  each  zone  may  not  exceed  35 
days. 

Common  Snipe 

Outside  Dates:  Between  September  1, 
1989,  and  February  28, 1990.  In  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island. 
Connecticut  New  York,  New  Jersey. 
Delaware.  Maryland  and  Virginia  die 
season  must  end  no  later  than  January 
31. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Seasons  may  not 
exceed  107  days  in  the  Atlantic, 
Mississippi  and  Central  Flyways  and  93 
days  in  Pacific  Flyway  portions  of 
Montana,  Wyoming,  Colorado  and  New 
Mexico.  In  the  remainder  of  the  Pacific 
Flyway  the  season  shall  coincide  with 
the  duck  seasons.  Seasons  may  be  split 
into  two  segments.  Bag  and  possession 
limits  are  8  and  16,  respectively. 

Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  September  1. 1988, 
through  January  20, 1990,  in  the  Adantic 


>  The  Central  Flyway  it  defined  as  follows: 
Colorado  (east  of  the  Continental  Divide],  Kansas. 
Montana  (east  of  Hill.  Chouteau,  Cascade.  Meagher, 
and  Paric  Counties).  Nebraska,  New  Mexico  (east  of 


the  Continental  IJivide  but  outside  the  JicariUa 
Apache  Indian  Reservation),  North  Dakota, 
Oklahoma,  South  Dakota,  Texas  and  Wyoming 
(east  of  the  Continental  Divide). 

*  The  Pacific  Flyway  is  defined  as  follows: 
Arizona,  CaUfomia.  Idaho,  Nevada.  Oregon.  Utah, 
and  Washington;  those  porttons  of  Colorado  and 
Wyoming  lying  west  of  the  Continental  Dividr,  New 
Mexico  west  dl  the  Continental  Divide  phis  the 
entire  JicariUa  Apache  Indian  Reaervatian;  and  in 
Montana,  the  counties  of  Hill,  Chouteau,  Cascade, 
Meagher  end  Park,  and  all  counties  watt  thereof. 
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and  Mississiiqri  Flywayi  and  September 
1, 1968,  throi^  January  21, 1980,  in  the 
Central  Flyway.  States  in  the  Padfic 
Flyway  must  select  their  hunting 
seasons  to  coincide  with  their  duck 
seasons. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Season^  may  not 
exceed  70  days  in  the  Atlantic 
Mississippi  and  Central  Flyways;  in  the 
Pacific  Flyway,  seasons  must  be  the 
same  as  die  duck  seasons.  Seasons  may 
be  split  into  two  segments.  Bag  and 
possession  limits  are  15  and  30  common 
mooriiens  and  purple  gallinules,  singly 
or  in  the  aggregate  of  Uie  two  species, 
respectively,  except  the  daily  bag  and 
possession  limits  in  the  Pacific  Flyway 
may  not  exceed  25  coots  and  common 
moorhens,  singly  or  in  the  aggregate  of 
the  two  species. 

SandUn  Cranes 

Regular  Seasons  in  the  Central  Flyway 

Seasons  not  to  exceed  58  days 
between  September  1, 1989,  and 
February  28, 1990,  may  be  selected  in 
the  following  States:  Colorado  (the 
Central  Flyway  portion  except  the  San 
Luis  Valley):  Kansas:  Montana  (the 
Central  Flyway  portion  except  that  area 
south  of  1-60  and  west  of  the  Bighorn 
River);  North  Dakota  (west  of  U.S.  281): 
South  Dakota;  and  Wyoming  (in  the 
counties  of  Campbell  Converse,  Crook. 
Goshen,  Laramie,  Niobrara,  Platte  and 
Weston). 

For  the  remainder  of  the  flyway, 
■eason*  not  to  exceed  B3  days  between 
September  1, 1989  and  February  28, 1990, 
may  be  selected  in  the  following  States: 
New  Mexico  (the  couitiet  of  Chavet, 
Curry,  DeBaca,  Eddy,  Lea,  Quay  and 
Roosevelt);  Oklahoma  (that  portion  west 
of  1-35);  and  Texas  (that  portion  west  of 
a  line  from  Brownsville  along  U.S.  77  to 
Victoria:  U.S.  87  to  Placedo:  Farm  Road 
818  to  Blessing;  State  35  to  Alvin;  State  8 
to  U.S.  290;  U.S.  290  to  1-35  at  Austin; 
I-  35  to  I-35W;  I-35W  to  the  Texas- 
Oklahoma  boundary). 

Bag  and  Possession  Limits:  3  and  6, 
respectively. 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
obtain  and  have  in  his  possession  while 
hunting  a  valid  Federal  sandhill  crane 
hunting  permit. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah  and  Wyoming  may 
select  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  (as  described  in  a 
management  plan  approved  March  22. 
1982  (revised  July  28, 1987),  by  the 


Central  and  Pacific  Flyway  Councils) 
subject  to  the  following  conditions: 

1.  Outside  dates  are  September  1- 
November  30, 1988  except  September  1, 
1989-Ianuary  31, 199a  in  the  Hatch- 
Deming  Area  (Zone)  in  New  Mexico 
(Sierra,  Luna,  and  Dona  Ana  Counties). 

2.  Season(s)  in  any  State  or  zone  may 
not  exceed  30  days. 

3.  Daily  bag  limits  may  not  exceed  3 
and  season  limits  may  cot  exceed  9. 

4.  Participants  must  have  in  their 
possession  while  huntiag  a  valid  permit 
issued  by  the  appropriate  State. 

5.  Numbers  of  permits,  areas  open  and 
season  dates,  protection  plans  for  other 
species,  and  other  provisions  of  seasons 
are  consistent  with  the  management 
plan  and  approved  by  tfie  Central  and 
Pacific  Flyway  Councils. 

6.  Seasons  in  Utah  and  in  the  Middle 
Rio  Grande  Valley  zone  and  the  Hatch- 
Deming  Zone  in  New  Mexico  will  be 
experimental. 

Scoter,  Eider,  and  Oldaquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September 
15, 1989,  and  January  20, 1990. 

Hunting  Seasons,  and  Daily  Bag  and 
Possession  Limits:  Not  to  exceed  107 
days,  with  bag  and  possession  limits  of 
7  and  14,  respectively,  singly  or  in  the 
aggregate  of  these  species. 

Bag  and  Possession  Limits  During 
Regular  Duck  Season:  Within  the 
special  sea  duck  areas,  during  the 
regidar  duck  season  in  the  Atlantic 
Flyway,  States  may  set,  in  addition  to 
the  limits  applying  to  other  ducks  during 
the  regular  duck  season,  a  daily  limit  of 
7  and  a  possession  limit  of  14  scoter, 
eider  and  oldsquaw  duclcs,  singly  or  in 
the  aggregate  of  these  species. 

Areas;  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut  and  New  York;  in 
any  waters  of  the  Atlantic  Ocean  and  in 
any  tidal  waters  of  any  bay  wtiich  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island  and 
emergent  vegetation  ia  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated  and 
designated  as  special  sea  duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States.  In  all 
other  areas  of  these  States  and  in  all 
other  States  in  the  Atlantic  Flyway,  sea 
ducks  may  be  taken  only  during  the 


regular  open  Season  for  ducks  and  they 
must  be  included  in  the  regular  duck 
season  daily  bag  and  possession  limits. 

Spedal  September  Wood  ikuk  Seasons 

Florida:  An  experimental  5- 
consecutive-day  wood  duck  season  may 
be  selected  in  September.  The  daily  bag 
limit  will  be  3  wood  ducks  and  the 
possession  limit  will  be  doable  the  daily 
bag  limit. 

Tennessee  and  Kentucky: 
Experimental  5-consecutive-day  wood 
duck  seasons  may  be  selected  in 
September.  The  daily  bag  limit  will  be  2 
wood  ducks  and  the  possession  limit 
will  be  double  the  daily  bag  limit 

Spedal  Eariy-September  Ganada  Goose 
Seasons 

Experimental  Canada  goose  seasons 
of  up  to  10  consecutive  days  may  be 
selected  in  September  by  Michigem, 
Illinois,  North  Carolina,  and  Minnesota 
subject  to  the  following  conditions: 

1.  Outside  dates  for  the  season  are 
September  1-10, 1989. 

2.  The  daily  bag  and  possession  limits 
will  be  no  more  than  5  and  10  Canada 
geese,  respectively.  In  North  Carolina, 
hunting  will  be  by  State  permit  to  take 
not  more  than  2  Canada  geese  daily  and 
4  in  possession. 

3.  Areas  open  to  the  hunting  of 
Canada  geese  are  as  follows: 

Michigan:  Lower  Peninsula — all  areas 
except  the  Shiawassee  River,  Allegan. 
Lapeer  and  Muskegon  State  Game 
Areas  (SGA).  the  Shiawassee  National 
Wildlife  Refuge,  that  portion  of  the 
Maple  River  SGA  east  of  State  Road, 
that  portion  of  the  Pointe  Mouillee  SGA 
south  of  the  Huron  River,  Muskegon 
County  Wastewater  Area,  and  the  Fish 
Point  and  Nayanquing  Point  Wildlife 
Areas. 

Upper  Peninsula — that  area  bounded 
by  a  line  beginning  at  the  Michigan/ 
Wisconsin  border  in  Green  Bay  and 
extending  north  through  the  center  of 
Little  Bay  De  Noc  and  the  center  of 
White  Fish  River  to  U.S.  Highway  2,  east 
along  U.S.  Highway  2  to  Interstate 
Highway  75,  north  along  Interstate 
Highway  75  to  State  Hi^way  28,  west 
along  State  Highway  28  to  State 
Highway  221,  then  north  along  State 
Highway  221  to  Brimley,  then  north  to 
the  Michigan/Ontario  border. 

Illinois:  McHenry,  Lake;  Kane,  Du 
Page,  Cook,  Kendall,  Grundy,  Will,  and 
Kankakee  Counties. 

North  Carolina:  That  portion  of  the 
State  west  of  Interstate  99:  see  State 
hunting  regulations  for  area 
descriptions. 

Minnesota:  Twin  Cities  Metropolitan 
Zone — all  or  portions  of  Anoka, 
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Washington.  Ramsey,  Hennepin,  Carver, 
Scott  and  Dakota  Counties. 

Fergus  Palis/Alexandria  Zone— all  or 
portions  of  Pope.  Douglas,  Otter  Tail 
Wilkin,  and  Grant  Counties. 

Southwest  Border  Zone— all  or 
portions  of  Martin  and  Jackson 
Counties. 

4.  Areas  open  to  hunting  must  be 
described,  delineated  and  designated  as 
such  in  each  State's  himting  regulations. 

Wyoming  may  select  a  September 
season  for  Canada  geese  subject  to  the 
following  conditions: 

1.  The  season  must  be  concurrent  with 
the  September  Sandhill  crane  season. 

2.  Outside  dates  for  the  season(8)  are 
September  1-22, 1988. 

3.  Hunting  will  be  by  State  permit 

4.  No  more  than  180  permits,  in  total 
may  be  issued  for  the  Salt  River  (Star 
Valley)  and  Bear  River  Areas  in  UncoLi 
County  and  the  Eden-Farscm 
Agricidtural  Project  Area  in  Sweetwater 
and  Sublette  Coimties,  combined. 

5.  Each  permittee  may  take  no  more 
than  2  geese  per  season. 

Special  Falooary  RegulatioBs 

Falconry  is  a  permitted  means  of 
takii^  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in  SO 
CFR  21.29(k).  These  States  may  select 
an  extended  season  for  taking  migratory 
game  birds  in  accordance  with  the 
following: 

Extended  Seasons:  Fat  all  hunting 
methods  combined,  the  combined  length 
of  the  extended  season,  regular  season, 
and  any  spedal  seasons  shall  not 
exceed  107  days  for  any  species  or 
group  of  species  in  a  geographical  area. 
Each  extended  season  may  be  divided 
into  a  maximum  of  3  segments. 

Framework  Dates:  Seasons  must  fall 
between  September  1, 1989  and  March 
10, 1990. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  seasons,  and  regular  hunting 
seasons  in  all  States,  including  those 
that  do  not  select  an  extended  falconry 
season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hunting  hours,  apply  to  falconry  in  each 
State  Usted  in  50  CFR  21.29(k).  Regular 
season  bag  and  possession  limits  do  not 
apply  to  falconry. 

Notr.  Total  season  length  for  all  hunting 
methods  combined  shall  not  exceed  107  days 
for  any  species  or  group  of  species  in  one 
geographical  area.  The  extension  of  this 
framework  to  include  the  period  from 
September  1  to  March  10,  and  the  option  to 


split  the  extended  falconry  teaaon  into  a 
maximum  of  3  segnents  ««  considered 
tentative,  and  wiU  be  evafaialed.  in 
coopentiaa  with  Stales  ttktia%  such 
exteoskas,  after  a  period  of  seven]  years. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Huntiiig  Mfigratofry 
Birds  hi  Alaska,  1968-80 

Outside  Dates:  Between  September  1, 
1989,  and  January  28.  ig9a  Alaska  may 
select  seasons  on  waterfowl,  snipe, 
cranes,  and  tundra  swans  subject  to  die 
following  limitations: 

Shooting  hours:  One-half  hour  before 
sunrise  to  sunset  daily. 

Hunting  Seasons 

Ducks,  geese  and  brant— 107 
consecutive  days  for  ducks,  geese,  and 
brant  in  each  of  the  following:  North 
Zone  (State  Game  Management  Units 
11-13  and  17-26);  Gulf  Coast  Zone  (State 
Game  Management  Units  5-7, 9, 14-18, 
and  10— Unimak  Island  only);  Southeast 
Zone  (State  Game  Management  Units  1- 
4);  Pribilof  and  Aleutian  Islands  Zone 
(State  Game  Management  Unit  10 — 
except  Unimak  Island);  Kodiak  Zone 
(State  Game  Management  Unit  8).  The 
season  may  be  split  without  penalty  in 
the  Kodiak  Zone.  Exceptions:  Hie 
season  is  dosed  on  Canada  geese  from 
Unimak  Pass  westward  in  the  Aleutian 
Island  chain.  Throughout  the  State  there 
is  open  hunting  season  for  Aleutian 
Canada  geese,  cackling  Canada  geese 
and  emperor  geese. 

Snipe  and  Sandhill  cranes — An  open 
season  should  be  concurrent  with  the 
duck  season. 

Daily  Bag  and  Possession  Limits 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  5  and  a  possession  limit  of 
15  ducks.  Daily  bag  and  possession 
limits  in  the  North  .Zone  are  8  and  24, 
and  in  the  Gulf  Coast  Zone  they  are  6 
and  18,  respectively.  The  basic  limits 
may  not  include  more  than  2  pintails 
daily  and  8  pintails  in  possession.  There 
is  no  open  season  on  canvasback.  In 
addition  to  the  basic  limit  there  is  a 
daily  bag  limit  of  15  and  a  possession 
limit  of  30  scoter,  eider,  oldsquaw, 
harlequin,  and  common  and  red- 
breasted  mergansers,  singly  or  in  the 
aggregate  of  these  species. 

Geese — A  basic  daily  bag  limit  of  6 
and  a  possession  limit  of  12,  of  which 
not  more  than  4  daily  and  8  in 
possession  may  be  greater  white-fronted 
or  Canada  geese,  singly  or  in  the 
aggregate  of  these  species. 

Brant— A  daily  bag  limit  of  2  and  a 
possession  limit  of  4. 

Common  snipe — A  daily  bag  limit  of  8 
and  a  possession  limit  of  16. 

Sandhill  cranes — A  daily  bag  limit  of 
3  and  a  possession  limit  of  6. 


Tundra  swans— ta  Game  Management 
Unit  22  an  experimental  open  season  for 
tundra  swans  may  be  sdected  suti|ect  to 
the  following  conditions: 

1.  No  more  than  300  permits  may  be 
issued,  authorizing  each  permittee  to 
take  1  tundra  swan. 

2.  The  season  must  be  concurrent  with 
the  duck  season. 

3.  The  appropriate  State  agency  must 
issue  permits,  obtain  harvest  and  hunter 
partidpation  data,  and  report  the  results 
of  this  hunt  to  die  Service  by  June  1, 
1990. 

Final  Framawoifcs  ier  Selecting  Open 
Season  Datas  for  Himting  Mi^atny 
Birds  in  Puerto  Kioo,  1969-80 

Shooting  hours:  Between  one-half 
hour  before  sunrise  and  simset  daily. 

Doves  and  Pigeons 

Outside  Dater  Puerto  Rico  may  select 
hunting  seasons  between  September  1, 
1989,  and  January  IS,  1990,  as  follows: 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida,  mourning,  and  white- 
winged  doves,  and  scaly-naped  pigeons. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  doves  of  the  spedes  named 
herein,  singly  or  in  the  aggregate,  not  to 
exceed  5  scaly-naped  pigeons. 

Closed  Areas 

Municipality  ofCulebra  and 
Desecheo  Island—Closed  imder 
Commonwealth  regulations. 

Mono  Island— Closed  in  order  to 
protect  the  reduced  population  of  white- 
crowned  pigeon  fColumba 
leucocephala),  kinown  locally  as 
"Paloma  cabeciblanca." 

EI  Verde  Closure  Area — Consisting  of 
those  areas  of  the  municipalites  of  Rio 
Grande  and  Loiza  delineated  as  follows: 
(1)  all  lands  between  Routes  956  on  the 
west  and  186  on  the  east  from  Route  3 
on  the  north  to  the  juncture  of  Routes 
956  and  186  (Km  13.2]  in  the  south;  (2)  all 
lands  between  Routes  186  and  966  from 
the  junchire  on  186  and  966  on  die  north, 
to  the  Caribbean  National  Forest 
Boundary  on  the  south:  (3)  all  lands 
lying  west  of  Route  186  for  one  kilometer 
from  the  juncture  of  Routes  186  and  956 
south  to  KM  6  on  Route  186;  (4)  all  lands 
within  Km  14  and  Km  6  on  the  west  and 
the  Caribbean  National  Forest  Boimdary 
on  the  east;  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public.  The  purpose 
of  this  closure  is  to  afford  protection  to 
the  Puerto  Rican  parrot  [Amazona 
vittata)  presently  listed  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973. 

Cidra  Municipality  and  Adjacent 
Areas — Consisting  of  all  of  Cidra 
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Municipality  and  portions  of  Aguas 
Buenas.  Caguas,  Cayer,  and  Comerio 
Municipalities  as  encompassed  within 
the  following  boundary:  beginning  on 
Highway  172  as  it  leaves  the 
Municipality  of  Cidra  on  the  west  edge, 
north  to  Midway  156,  east  on  Highway 
156  to  Highway  1,  south  on  Highway  1  to 
Highway  765,  south  on  Highway  765  to 
Highway  763,  south  on  Highway  763  to 
the  Rio  Guavate,  west  along  Rio 
Guavate  to  Highway  1,  souUiwest  on 
highway  1  to  Highway  14,  west  on 
Highway  14  to  Highway  729,  north  on 
Highway  729  to  Cidra  MunicipaUty,  and 
westerly,  northerly,  and  easterly  along 
the  Cidra  Municipality  boundary  to  the 
point  of  beginning.  The  purpose  of  this 
closure  is  to  protect  the  Plain  pigeon 
(Columba  inomata  wetmorei),  locally 
known  as  "Paloma  Sabanera,"  which  is 
present  in  the  above  locale  in  small 
numbers  and  is  presently  listed  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973. 

Ducks.  Coots,  Moorhens,  Gallinules  and 
Snipe 

Outside  Dates:  Between  November  5, 
1989,  and  February  28, 1990,  Puerto  Rico 
may  select  hunting  as  follows. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hunting  ducks, 
common  moorhens,  and  common  snipe. 
The  season  may  be  split  into  two 
segments. 

Daily  Bag  and  Possession  Limits 

Ducks— Not  to  exceed  3  daily  and  6  in 
possession,  except  that  the  season  is 
closed  on  the  ruddy  duck  (Oxyura 


jamaicensis);  the  White-cheeked  pintail 
(Anas  bahamensis);  West  Indian 
whistling  (tree)  dude  (Dendrocygna 
arborea):  fulvous  whistling  (tree)  duck 
(Dendrocygna  bicolor),  and  the  masked 
duck  (Oxyura  dominica),  which  are 
protected  by  the  Commonwealth  of 
Puerto  Rico. 

Common  moorhens — Not  to  exceed  6 
daily  and  12  in  possession;  the  season  is 
closed  on  purple  gallinules  (Porphyrula 
martinica). 

Common  snipe— ^ot  to  exceed  6  daily 
and  12  in  possession. 

Coots — ^There  is  no  open  season  on 
coots,  i.e.,  common  coots  (Fulica 
americana)  and  Caribbean  coots  (Fulica 
caribaea). 

Closed  Areas:  No  open  season  for 
ducks,  common  moorhens,  and  common 
snipe  is  prescribed  in  the  Municipality 
of  Culebra  and  on  Desecheo  Island. 

Final  Frameworks  for  Selecting  Open 
Season  Dates  for  Hunting  Migratory 
Birds  in  the  Virgin  Islands,  1989-80 

Shooting  Hours:  Between  one-half 
hour  before  sunrise  and  sunset  daily. 

Doves  and  Pigeons 

Outside  Dates:  The  Virgin  Islands 
may  select  hunting  seasons  between 
September  1, 1989,  and  January  15. 1990, 
as  follows. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves  and  scaly-naped 
pigeons  throughout  the  Virgin  Islands. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves  and  5  scaly- 
naped  pigeons. 


Closed  Seasons:  No  open  season  is 
prescribed  for  ground  Or  quail  doves,  or 
other  pigeons  in  the  Virgin  Islands. 

Local  Names  for  Certain  Birds 

Zenaida  dove  [Zenaida  aurita} — 
Mountain  dove. 

Bridled  quail  dove  (Geotrygon 
mystaceaJ—Barbary  dove,  partridge 
(protected). 

Common  Ground  dove  (Columba 
passerine) — Stone  dove,  tobacco  dove, 
rola.  tortolita  (protected). 

Scaly-naped  pigeon  (Columba 
squamosa/— Red-necked  pigeon,  scaled 
pigeon. 

Ducks  I 

Outside  Dates:  Between  December  1, 
1989,  and  January  31, 1990,  the  Virgin 
Islands  may  select  a  duck  hunting 
season  as  follows. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days  may  be  selected  for 
hunting  ducks. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  3  daily  and  6  possession, 
except  that  the  season  is  closed  on  the 
ruddy  duck  (Oxyura  jamaicensis);  the 
White-cheeked  pintail  (Anas 
bahamensis);  West  Indian  whistling 
(tree)  duck  (Dendrocygna  arborea); 
fulvous  whistling  (tree)  duck 
(Dendrocygna  bicoloij,  and  the  masked 
duck  (Oxyura  dominica). 

Dated:  August  1, 1989.  | 
Susan  Recce  Lamson, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  89-18857  Filed  1-10-89: 8:45  am] 
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This  section  of  the  FEDEBAL  REGISTER 
contains  notices  to  the  public  o(  Ihe 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is, to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  1e 

DEPARTMENT  OF  LABOR 

29  CFR  Part  503 
RIN  1290-AA10 

Methodology  for  Determining  the 
Shortage  Number  Under  Section  210A 
Of  the  Immigration  and  Nationality  Act 

AGENaES:  Office  of  die  Secretary. 
United  States  Department  of 
Agriculture;  Office  of  the  Secretary. 
United  States  Department  of  Labor. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  United  States 
Department  of  Agriculture  (USDA)  and 
the  United  States  Department  of  L&bor 
(DOL)  are  promulgating  proposed 
regulations  regarding  the  methodology 
to  be  used  by  the  Secretaries  of 
Agriculture  and  Labor  (hereafter  "the 
Secretaries")  in  determining  the  number 
(if  any)  of  additional  aliens  who  should 
be  admitted  to  the  United  States  or  who 
should  otherwise  acquire  the  status  of 
aliens  lawfully  admitted  for  temporary 
residence,  under  section  210A  of  the 
Immigration  and  Nationality  Act  (INA). 
as  added  by  section  303  of  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  to  meet  a  shortage  of 
workers  to  perform  seasonal  agricultural 
services,  including  calculation  of  the 
annual  numerical  limitation  on  such 
workers.  These  proposed  regulations 
also  will  establish  the  procedure  through 
which  a  group  or  association 
representing  employers  in  seasonal 
agricultural  services  may  appeal  to  the 
Secretaries  for  an  increase  in  the 
shortage  number.  Further,  these 
proposed  regulations  will  set  forth  the 
procedure  through  which  a  group  of 
agricultural  workers,  admitted  or 
adjusted  under  section  210A  of  the  INA, 
may  petition  the  Secretaries  for  a 
decrease  in  the  number  of  work-days  of 


work  required  in  order  to  maintain  their 
temporary  resident  alien  status. 

DATE:  Comments  must  be  received  on  or 
before  September  8, 1989. 

ADDRESS:  Send  written  comments  to 
either 

Assistant  Secretary  for  Economics, 
United  States  Department  of 
Agriculture,  Room  227-E,  Fourteenth 
Street  and  Independence  Avenue  SW., 
Washington.  DC  20250-1400, 
Attention:  Coordinator  of  Agricultural 
Labor  Affairs,  or 

Assistant  Secretary  for  Policy,  United 
States  Department  of  Labor,  Room 
S2114, 200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Attention: 
Director,  OfBce  of  Program 
Economics. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Gary  B.  Reed,  DOL,  Telephone  (202) 

523-6007,  or 
Mr.  Al  French,  USDA,  Telephone  (202) 

447-4737 

SUPPLEMENTARY  INFORMATtON:  The  INA 

was  amended  by  the  IRCA  to  (1)  control 
illegal  immigration  into  the  United 
States  and  (2)  make  limited  changes  in 
the  system  for  legal  immigration.  There 
was  concern  during  consideration  of  the 
IRCA  that  employers  in  seasonal 
agricultural  services,  who  had  come  to 
rely  on  unauthorized  aliens  to  perform 
field  work,  would  be  unable  to  obtain 
sufficient  legal  workers  to  satisfy  their 
needs. 

To  address  this  concern,  the  IRCA 
added  section  210  to  Ae  INA  to 
establish  a  program  that  grants 
temporary  resident  alien  status  to 
special  agricultural  woii^ers  (SAWs) 
who  can  demonstrate  that  they 
performed  8eas(mal  agricultural  services 
for  at  least  90  man-days  during  the  12- 
month  period  ending  May  1, 1986.  The 
legislation  specifies  that  individuals 
adinitted  under  this  provision  are  not 
required  to  continue  working  in 
agriculture,  and  in  fact  are  free  to  seek 
employment  in  any  occupation  or 
industry. 

Because  there  was  also  concetn  that 
large  nimibers  of  SAWs  would  in  fact 
leave  agricultural  employment  which 
would  again  cause  a  shoitage  of 
workers  to  perform  seasonal  agricultwal 
service*,  the  IRCA  added  section  210A 
to  the  INA,  which  provideB  a  system  for 
admitting  additional  special  a^cuitural 
workers,  known  as  replenislunent 
agricultural  woricers  (RAWs).  The 


number  of  RAWs  who  may  be  admitted 
in  any  fiscal  year  (FY),  beginning  with 
FY  1990  and  ending  with  FY  1993,  is  the 
smaller  of  (1)  the  annual  numerical 
limitation  established  by  formula  in 
section  210A(b)  of  the  INA,  or  (2)  the 
shortage  number  determined  by  the 
Secretaries,  lltese  proposed  regulations 
set  forth  the  procedures  to  be  used  by 
the  Secretaries  in  determining  the 
shortage  number  and  the  annual 
numerical  limitation. 

The  INA  requires  that  before  the 
beginning  of  each  FY,  starting  with  FY 
1990  and  ending  with  FY  1993,  the 
Secretaries  shall  determine  jointly  the 
number  (if  any)  of  additional  aliens  who 
should  be  admitted  to  the  United  States 
or  who  should  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence,  to  meet  a  shortage 
of  workers  to  perform  seasonal 
agricultural  services.  The  number  so 
determined  is  referred  to  as  the 
"shortage  number."  The  INA  further 
provides  that  the  Attorney  General  shall 
provide  for  the  admission  for  lawful 
temporary  resident  status,  or  for  the 
adjustment  of  status  to  lawful  temporary 
resident  status,  of  a  number  of  aliens 
equal  to  the  shortage  number  (if  any). 
Such  number  may  not  exceed  the  annual 
numerical  limitation  established  by 
section  210A{b)  of  the  INA. 

The  annual  numerical  limitation  is  a 
limit,  set  by  a  statutory  formula,  on  the 
njmber  of  aliens  who  may  be  admitted 
or  who  otherwise  may  acquire  lawful 
tenipcrary  resident  alien  status  under 
the  previsions  of  INA  which  permit  the 
entry  of  additional  aliens  for 
emplo.Mnent  in  seasonal  agricultural 
services.  The  annual  numerical 
limitation  is  based  upon  a  percentage  of 
those  individuals  who  had  their  status 
adjusted  under  the  special  agricultural 
worker  (SAW)  program  established  by 
section  210  of  the  INA,  less  the  number 
of  SAWs.  including  RAWs,  who 
continue  to  work  in  seasonal 
agricultural  services,  and  must  be 
adjusted  to  take  into  account  any 
change  in  the  number  of  nonimmigrant 
aliens  admitted  under  section 
101  [a)(15](H)(ii)(a)  of  the  INA  (H-2A 
workers)  to  perfiona  temporary  seasonal 
agricultural  tervices. 

Because  of  the  unexpectedly  latge 
number  of  SAW  applicants,  the 
Immigration  and  Natoralization  Service 
(INS)  has  indicated  that  it  may  not  be 
able  to  make  final  determinations  on  ail 
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applicants  prior  to  the  beginning  of  FY 
1990.  In  the  event  a  final  determination 
has  not  been  made  on  all  applications, 
in  order  to  establish  the  nimierical 
limitation,  the  Secretaries  will  calculate 
•  the  annual  numerical  limitation  based 
upon  the  number  of  aliens  finally 
adjudicated  (approved)  as  SAWs  as 
reported  by  INS  to  the  Director  of  the 
Bureau  of  the  Census  (hereafter  "the 
Director);  the  Director  will  advise  tiie 
Secretaries  by  September  1, 1989.  of  the 
number  to  be  used  in  the  calculation, 
based  upon  the  latest  available  INS 
data.  The  Secretaries  will  announce  the 
annual  numerical  limitation  in  the 
Federal  Register  at  the  time  the  shortage 
number  is  announced.  Consideration 
was  given  to  using  an  estimate  of  the 
number  of  SAWs  who  will  be  adjusted 
under  section  210  of  the  INA  applying 
the  ratio  of  approvals  to  denials,  of 
those  appUcations  which  have  been 
finally  determined,  to  the  number  of 
applications  remaining  to  be 
adjudicated.  That  approach  was 
abandoned  because  there  was  no 
statutory  language,  nor  legislative 
history,  to  support  such  an  approach. 

In  the  event  INS  is  not  able  to 
complete  its  adjudication  of  all  SAW 
applications  by  the  end  of  FY  1989,  the 
Secretaries,  prior  to  the  end  of  each  of 
the  following  fiscal  quarters,  will 
recalculate  the  annual  numerical 
limitation  by  including  in  the  "starting 
number"  all  those  aliens  who  have  been 
finally  adjudicated  as  SAWs  subsequent 
to  any  earlier  determinations  of  the 
annual  numerical  limitation,  and  by 
adjusting  the  number  of  SAWs  who 
worked  in  seasonal  agricultural  services 
to  take  into  account  the  increase  in  the 
number  of  reportable  workers  who 
obtained  SAW  status. 

If  the  annual  numerical  limitation  is 
low  enough  to  serve  as  an  effective 
upper  limit  on  the  number  of  RAWs  to 
be  admitted  (in  other  words,  if  the 
annual  numerical  limitation  is  lower 
than  the  shortage  number),  any 
increases  in  the  annual  numerical 
limitation  that  results  from  the 
recalculations  will  permit  entry  or 
adjustment  of  additional  RAWs  until  the 
shortage  number  is  reached,  or  the 
annual  numerical  limitation  is  again  an 
effective  limit.  In  addition,  if  an 
emergency  increase  in  the  shortage 
number  is  granted  pursuant  to 

i 20  of  these  proposed 

regulations,  but  additional  RAWs  are 
barred  from  entry  due  to  the  annual 
numerical  limitation,  the  Secretaries  will 
recalculate  the  annual  numerical 
limitation  based  upon  the  most  recent 
data  available  from  INS  and  the 
Director. 


These  proposed  regulations  set  forth 
the  procedures  to  be  used  by  the 
Secretaries  in  determining  the  shortage 
number.  Any  aliens  to  be  admitted  as  a 
result  of  a  determination  that  a  shortage 
of  workers  to  perform  seasonal 
agricultural  services  exists  are  known  as 
RAWs  and  will  be  admitted  under 
criteria  established  by  the  INS  in 
regulations  located  at  8  CFR  part  210a. 

The  shortage  number  is  determined 
under  a  statutory  formula  and  consists 
of  (1)  the  need  for  labor  to  perform 
seasonal  agricultural  services,  stated  in 
work-days,  minus  (2)  the  supply  of  such 
labor,  stated  in  work-days,  divided  by 
(3)  the  work-day  per  worker  factor  as 
determined  by  the  Bureau  of  the  Census. 
These  proposed  regulations  also  set 
forth  the  responsibilities  of  the  Federal 
agencies  involved  in  the  process.  USDA 
under  proposed  S             n  will  provide 
certain  data  needed  In  order  for  the 
Secretaries  to  determine  the  level  of 
need  for  workers  to  perform  seasonal 
agricultural  services.  DOL  will  provide 
data  on  the  supply  of  such  workers  as 
indicated  in  proposed  9 .12. 

The  Director  is  also  involved  under 

proposed  S 13  and  will  determine 

the  average  number  of  work-days  of 
seasonal  agricultural  services  performed 
by  SAWs  in  the  United  States  at  any 
time  in  a  given  FY.  (Note:  altiiough  the 
language  of  the  INA  indicates  tiiat  this 
estimate  would  be  based  upon  the 
number  of  SAWs  win  worked  in 
seasonal  agricultural  services  "at  any 
time"  during  a  FY,  tiie  Conference 
Report  on  the  Immigtation  Reform  and 
Conb-ol  Act  of  1988  (H.R.  Conf.  Rep.  No. 
99-1000,  ggth  Cong.,  2d  Sess.  96, 
reprinted  in  1986  U.S.  Code  Cong.  & 
Admin.  News  5840.  5B52).  however, 
specifies  that  the  term  "at  any  time" 
means  at  least  15  man-days.  Thus,  the 
Secretaries  have  deffaed  "at  any  time" 
to  mean  at  least  15  days.)  The  average 
number  of  work-dayi  determined  by  the 
Director  is  known  as  the  work-day  per 
worker  factor  and  becomes  the 
denominator  in  the  statutory  formula 
which  the  Secretaries  must  use  to 
determine  the  shortage  number.  The 
term  "work-day"  is  defined  in  this 
proposed  regulation  as  a  calendar  day  in 
which  at  least  4  hours  of  work  in 
seasonal  agricultural  services  is 
performed,  and  is  used  in  lieu  of  the 
statutory  term  "man<day,"  which  is  used 
in  other  labor  standards  statutes 
(defined  as  one  hour  per  day)  and  is 
used  under  INA  to  determine  whether 
an  alien  has  sufficient  experience  in 
agricultural  employment  to  be  eligible 
for  SAW/RAW  statiis. 

In  malting  the  determination  of  the 
work-day  per  worker  factor,  the  Director 


will  use  information  contained  in  the 
reports  (ESA-92,  OMB  approval  number 
1215-0168)  which  must  be  submitted  by 
employers  of  SAWs  under  regulations 
located  at  29  CFR  Part  502.  In  doing  so, 
the  language  of  INA  reqtiires  that  the 
Director  count  the  work  experience  of 
SAWs  during  1989  in  order  to  estimate 
the  work-day  per  worker  factor 
applicable  during  1990,  but  limits  tiie 
Director  to  counting  only  the  experience 
of  RAWs  when  determining  the  work- 
day per  worker  factor  for  FY's  1991- 
1993.  The  proposed  regulation 
supplements  the  statute  by  establishing 
a  method  for  setting  the  work-day  per 
worker  factor  in  the  event  that  no 
RAWs  are  admitted  in  a  particular  year. 
The  Secretaries  propose  that  if  no 
RAWs  are  admitted  during  FY  1990,  the 
work-day  per  worker  factor  determined 
for  FY  1990  will  be  the  factor  for  1991. 
For  FY  1992  and  1993,  if  no  RAWs  are 
admitted  during  the  two  previous  FYs, 
the  work-day  per  worker  factor 
determined  for  FY  1990  will  be  the 
factor.  However,  commanters  are 
encouraged  to  suggest  reasonable 
alternatives  to  this  method  for 
consideration  in  the  further  development 
of  these  regulations. 

In  recognition  of  the  uncertainties 
associated  with  agricultural  production, 
the  statute  contains  emes^ency 
procedures  for  adjusting  the  shortage 
number.  These  proposed  regulations 
establish  the  procedure  through  which  a 
group  or  association  representing 
employers  in  seasonal  agricultural 
services  may  appeal  to  me  Secretaries 
for  an  increase  in  the  shortage  niunber. 
While  the  request  may  be  made  by  a 
group  or  association  which  is 
experiencing  a  shortage  of  workers  in  a 
particular  area  or  region,  the  process  is 
not  designed  or  intended  to  deal  with 
localized,  short-term  problems  that 
individual  farmers  may  have  in 
obtaining  needed  workers.  To  succeed 
in  obtaining  an  increase  in  the  shortage 
number,  the  requesters  must 
demonstrate  that  a  significant  increase 
in  the  shortage  number,  which  is 
determined  on  a  national  basis,  is 
appropriate.  That  is,  they  must  show 
that  they  have  undertaken  reasonable 
recruitment  efforts  and  diat  they 
continue  to  have  a  significant  shortage 
of  the  labor  needed  to  avoid  crop 
damage  or  loss.  Further,  tiiat  the  need 
for  labor  to  avoid  crop  damage  or  loss  is 
significantiy  greater  thae  the  availability 
of  able,  willing,  qualified,  and 
unemployed  SAWs,  rural  low  skill,  or 
manual  laborers,  and  domestic 
agricultural  workers.  Requesters  must 
show  that  they  have  undertaken 
reasonable  recruitment  efforts  by 
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recruiting  in  the  region  or  regions  of 
traditional  and  expected  labor  supply, 
offering  wages,  working  conditions,  and 
other  terms  of  employment,  including, 
but  not  limited  to,  housing, 
transportation,  meals,  and  subsistence, 
comparable  to  or  better  than  those 
provided  generally  in  the  same  or 
comparable  occupations  and  crops  in 
the  labor  market  area,  and  that  the 
normal  qualifications  for  such 
occupations  and  crops  were  applied. 

The  statute  requires  that  the 
Secretaries  make  their  decision  on  the 
emergency  request  within  21  days  of 
receipt  of  the  request.  Because  of  this 
short  time  within  which  to  make  the 
decision,  interested  parties  will  have 
only  10  days  in  which  to  provide 
information  in  support,  or  opposition,  of 
the  request.  The  Secretaries  will  use  any 
information  available  from  the  State 
Employment  Service  Agencies,  and  the 
United  States  Employment  Service  to 
evaluate  the  request.  USDA  and  DOL 
staff  will  meet  to  evaluate  the  original 
request  and  any  comments  that  may 
have  been  submitted  by  interested 
parties.  Staff  members  may  contact 
local  offices  of  State  Employment 
Service  Agencies  in  the  alleged  shortage 
areas  and  in  labor  supply  States  to 
confirm  that  reasonable  recruitment 
efforts  were  conducted  and  to  learn  the 
extent  to  which  able,  willing,  and 
qualified  workers  were  found  to  be 
available.  Staff  may  also  contact  local 
county  extension  agents  associated  with 
USDA's  Extension  Service  in  the  alleged 
shortage  areas  for  information  they  may 
have  regarding  the  labor  supply  and 
crop  conditions.  This  emergency 
procedure  is  an  area  of  particular 
concern  to  the  Secretaries  and  one  in 
which  conunenters  are  encouraged  to 
provide  comments. 

These  proposed  regulations  also  set 
forth  the  procedure  through  which  a 
group  of  agricultural  workers  may 
petition  the  Secretaries  for  a  decrease  in 
the  number  of  work-days  of  woric 
required  in  order  to  maintain  their 
temporary  resident  alien  status.  Under 
section  210A(d)(5]  of  tiie  INA  RAWs 
must  work  at  least  90  work-days  in 
seasonal  agricultural  services,  in  each  of 
three  years,  in  order  to  maintain  their 
status.  If  an  oversupply  of  workers 
should  exist,  due  to  limited  employment 
opportunities  in  seasonal  agricultural 
services  (such  as  might  be  caused  by 
extreme  weather  conditions],  the  statute 
provides  for  the  possible  reduction  in 
the  work-day  requirement  for  the 
particular  FY  involved.  (Note:  tiie  INA. 
in  setting  forth  the  procedure  for  a  RAW 
to  request  a  change  in  the  work-day 
requirement,  refers  to  subparagraphs  (A) 


and  (B)  of  section  210A(d)(2).  but  that  is 
a  typographical  error,  since  subsection 
(d)(2)  has  no  subparagraphs  (A)  nor  (B). 
Such  subparagraphs  are  found  only  in 
subsection  (d)(5).)  RAWs  are  required 
by  subparagraph  (A)  of  section 
210A(d)(5)  to  perform  seasonal 
agricultural  services  for  at  least  90 
work-days  in  each  of  the  first  three 
years  after  the  alien  obtained  the  status 
of  an  alien  lawfully  admitted  for 
temporary  residence,  in  order  to  avoid 
deportation.  Furthermore,  subparagraph 
(B)  of  section  210A(d)(5)  provides  that 
such  an  alien  may  not  be  natiiralized, 
unless  that  alien  has  worked  at  least  90 
work-days  in  seasonal  agricultural 
services  in  each  of  five  years  after 
obtaining  the  status  of  an  alien  lawfully 
admitted  for  temporary  residence. 

These  proposed  regulations  were 
developed  in  consultation  with  the 
Department  of  Justice  and  the  Bureau  of 
the  Census. 

Executive  Order  12291;  Regulatory 
Flexibility  Act 

The  USDA  and  tiie  DOL  have 
determined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291.  They  have  also  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  proposed 
rule  is  largely  procedural  in  nature  and 
sets  forth  the  manner  in  which  the 
USDA  and  tiie  DOL  will  use  available 
information,  including  INS  information 
and  Bureau  of  the  Census  estimates  to 
make  certain  determinations  regarding 
whether  there  is  a  shortage  of  workers 
in  the  United  States  to  perform  seasonal 
agricultural  services,  and  related 
determinations.  Consequentiy,  the 
USDA  and  DOL  certify  under  tiie 
Regulatory  Flexibility  Act  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  7  CFR  Part  le  and  29 
CFR  Part  503 

Agriculture,  Aliens,  Immigration. 
Labor.  Migrant  worker,  Rural  labor. 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  Part  le 

Accordingly,  it  is  proposed  that  Titie  7 
of  the  Code  of  Federal  Regulations  be 
amended  by  adding  Part  le  as  set  forth 
at  the  end  of  this  document. 


PART  1e-METH0D0L0QY  FOR 
DETERMINING  THE  SHORTAGE 
NUMBER  UNDER  SECTION  210A  OF 
THE  IMMIGRATION  AND 
NATIONALITY  ACT 

Subpart  A— General  ProvMene 

Sw. 

le.O    Introduction. 

le.l    Purpose  and  scope. 

le.2    Definitions. 

le.3    Overall  determination  of  the  shortage 
nuinl>er. 

le.4    No  replenishment  if  no  shortage. 

le.S    Determination  of  need. 

le.6    Determination  of  supply. 

le.7    Estimate  of  the  number  of  SAWs  in 
seasonal  agricultural  services  and 
determination  of  work-day  per  worker 
factor. 

le.8    Announcement  of  the  annual  numerical 
limitation  on  the  admission  of 
replenishment  agricultural  workers. 

Subpart  B— Procedure  for  DetarminaUon  of 
the  Shortage  Number. 

le.lO    General. 

le.ll    Data  for  determination  of  need  to  be 

collected  by  the  Secretary  of  Agriculture. 
Ie.l2    Data  for  determination  of  supply  to  be 

collected  by  the  Secretary  of  Labor. 
Ie.l3    Director,  Bureau  of  the  Census,  to 

determine  the  workday  per  worker 

factor. 
Ie.l4    Secretaries  of  Agriculture  and  Latmr, 

joint  determination  of  the  shortage 

number. 
Subpart  C — Emargency  Proeadure  for 
Increase  In  Shortage  Number. 

le.20  Request  by  group  or  association 
representing  employers. 

Subpart  D— Procedure  for  DecrMStng  the 
Work-day  RaqulrmnanL 

le.30  Request  by  group  of  special  agricultural 
workers. 

Authority:  8  U.S.C.  1161. 

Done  at  Washington,  DC,  this  8th  day  of 
August  1989. 
Clayton  K.  Yeutter, 
Secretary  of  Agriculture. 

DEPARTMENT  OF  LABOR 

29  CFR  Part  503 

Accordingly,  it  is  proposed  that  Titie 
29  of  the  Code  of  Federal  Regulations  be 
amended  by  adding  Part  503  as  set  forth 
at  the  end  of  this  document. 

PART  503— METHODOLOGY  FOR 
DETERMINING  THE  SHORTAGE 
NUMBER  UNDER  SECTION  210A  OF 
THE  IMMIGRATION  AND 
NATIONALITY  ACT 

Subpart  A— Genen 

503.0  Introduction. 

503.1  Purpose  and  scope. 

503.2  Deflnitions. 
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503.3  Overall  determination  of  the  shortage 
number. 

503.4  No  replenishment  if  no  shortage. 

503.5  Determination  of  need. 

503.6  Determination  of  supply. 

503.7  Estimate  of  the  number  of  SAWs  in 
seasonal  agricultural  services  and 
determination  of  work-day  per  worker 
factor. 

503.8  Announcement  of  the  annual 
numerical  limitation  on  the  admission  of 
replenishment  agricultural  workers. 

Subpart  B— Proc«durt  for  Datermliwtion  of 
ttw  Shortage  Number. 

503.10  General. 

503.11  Data  for  determination  of  need  to  be 
collected  by  the  Secretary  of  Agriculture. 

503.12  Data  for  determination  of  supply  to 
be  collected  by  the  Secretary  of  Labor. 

503.13  Director.  Bureau  of  the  Census,  to 
determine  the  workday  per  worker 
factor. 

503.14  Secretaries  of  Agriculture  and  Labor, 
joint  determination  of  the  shortage 
number. 

Subpart  C— Emargancy  Procadura  for 
Ineraaaa  In  Shortaga  Numbar. 

503.20    Request  by  group  or  association 
representing  employers. 

Subpart  D— Procadura  for  Daeraaaing  tha 
Work-day  Raqulramant 

503.30    Request  by  group  of  special 
agricultural  workers. 
Authority:  8  U.S.C.  1161. 

Done  at  Washington,  DC,  this  8th  day  of 
August,  1969. 

EUxabeth  Dole. 

Secretary  of  Labor. 

Text  of  the  Proposed  Joint  Rule 

The  text  of  the  proposed  joint  rule  as 
adopted  by  USDA  and  DOL  in  this 
document  appears  belot^. 

PART —METHODOLOGY  FOR 

DETERMININQ  THE  SHORTAGE 
NUMBER  UNDER  SECTION  210A  OF 
THE  IMMIGRATION  AND 
NATIONALITY  ACT 

Subpart  A— General  Proviaiona 


^0    Introduction. 


5- 

(a)  Section  210  of  the  INA  established 
the  SAW  program.  Under  this  program, 
aliens  could  apply  (during  the  18-month 
period  ending  November  30, 1988)  to 
have  their  status  adjusted  to  that  of  an 
alien  lawfully  admitted  for  temporary 
residence,  provided  they  could 
demonstrate  residence  in  the  United 
States  and  performance  of  seasonal 
agricultural  services  for  at  least  90  man- 
days  during  the  12  month  period  ending 
May  1. 1986.  While  employment  in 
seasonal  agricultural  services  was 
required  in  order  to  qualify  for  SAW 
status,  there  is  no  requirement  that 
SAWs  continue  to  work  in  agriculture. 


Because  SAWs  may  seek  employment  in 
any  occupation  or  industry,  the  INA 
provides  a  framework  for  admitting 
additional  aliens  to  work  in  seasonal 
agricultural  services  if  a  shortage  of 
workers  develops. 

(b)  Pursuant  to  section  210A(a){l)  of 
the  INA.  before  the  beginning  of  each 
fiscal  year  (FY),  beginning  with  FY  1990 
and  ending  with  FY  1993,  the  Secretaries 
shall  determine  jointly  the  number  (if 
any]  of  additional  aliens  who  should  be 
admitted  to  the  United  States  or  who 
should  otherwise  acquire  the  status  of 
aliens  lawfully  admitted  for  temporary 
residence  under  section  210A  of  the  INA 
during  the  FY  to  meet  a  shortage  of 
workers  to  perform  seasonal  agricultural 
services.  Such  number  is  known  as  the 
"shortage  number",  which  may  not 
exceed  the  annual  numerical  limitation 
on  the  admission  of  additional  SAWs. 
known  in  this  part  as  RAWs. 

(c)  This  part  sets  forth  the  procedure 
that  will  be  used  by  the  Secretaries  in 
making  a  determination  of  the  shortage 
number,  and  of  the  annual  numerical 
limitation.  This  part  also  establishes  the 
procedure  which  a  group  or  association 
of  employers  of  individuals  who  work  in 
seasonal  agricultural  services  must  use 
in  order  to  request  tha  Secretaries  to 
increase  the  shortage  number.  Further, 
this  part  sets  forth  the  procedure 
through  which  a  group  of  RAWs  may 
request  the  Secretaries  to  decrease  the 
number  of  work-days  of  employment 
required  for  a  given  FV  in  order  to 
maintain  their  temporary  resident  alien 
status.  1 

§ .1  Purpose  and  acopa. 

(a)  This  part  has  a  narrow  focus.  It  is 
based  in  part  on  regulations  already 
promulgated  by  DOL,  USDA,  and  INS, 
all  of  which  have  responsibilities  under 
the  INA.  Where  appropriate  in  this  part, 
reference  will  be  made  to  existing 
regulations  and  their  location. 

(b)  Section  210A(a}(l)  of  the  INA 
requires  action  by  the  Secretaries  to 
determine  the  shortage  number.  That 
number  will  become  the  basis  upon 
which  the  Attorney  General  will  provide 
for  the  admission  for  lawful  temporary 
resident  status,  or  for  the  adjustment  of 
status  to  lawful  temporary  resident 
status,  of  a  number  of  aliens.  The 
number  (if  any)  of  such  aliens  to  be 
admitted  will  be  the  lesser  of  the 
shortage  number,  or  the  annual 
numerical  limitation  on  admission  of 
additional  SAWs,  which  is  set  Ijy 
formula  in  section  210A(b)  of  the  INA. 
These  additional  SAWs  are  known  as 
RAWs  and  may  be  acbnitted  bc^nning 
with  FY  1990. 

(c)  This  part  establishes  the  procedure 
by  which  the  Secretaries  will  use 


available  information  to  make  the 
determination  required  by  the  INA.  This 
part  is  not  concerned  with  the 
procedure,  nor  qualifications,  through 
which  individuals  may  become  eligible 
for  RAW  status. 


-2  Definition*. 


For  purposes  of  this  part: 

(a)  "Act"  and  "INA"  mean  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1101,  et  seq.),  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1988  (IRCA),  with  reference  particiilarly 
to  sections  210  and  210A  (8  U.S.C.  1160 
and  1161). 

(b)  "Alien  'A'  Number"  refers  to  an 
INS  Alien  Registration  Namber  assigned 
to  each  alien. 

(c)  "Annual  numerical  limitation" 
refers  to  the  upper  limit  on  the  number 
of  aliens  who  may  be  admitted  as 
RAWs  in  any  FY  and  is  set  by  statutory 
formula  in  section  210A(b)  of  INA  If  the 
shortage  number  determined  imder  this 
part  exceeds  the  annual  numerical 
limitation,  the  number  of  aliens  who 
may  be  admitted,  or  have  their  status 
adjusted,  cannot  exceed  the  annual 
numerical  limitation. 

(d)  "Director"  means  the  Director  of 
the  Bureau  of  the  Census.  United  States 
Department  of  Commerce. 

(e)  "DOL"  means  the  United  States 
Department  of  Labor. 

(f)  "Immigration  and  Naturalization 
Service  (INS)"  is  the  agency  within  the 
United  States  Department  of  Justice 
which  is  responsible  for  administering 
the  INA 

(g)  "Replenishment  Agricultural 
Worker  (RAW)"  is  an  alien  identified 
with  an  INS  Alien  Registration  Niunber 
in  the  A94000000  series  (A94  followed 
by  any  six  digits)  who  is  admitted 
during  FY  1990  through  FY  1993  for 
lawful  temporary  resident  alien  status  or 
whose  status  is  adjusted  to  that  of  an 
alien  lawfully  admitted  for  temporary 
residence,  in  accordance  with  section 
210A  of  the  INA  to  meet  a  shortage  of  ' 
workers  employed  in  seasonal 
agricultural  services. 

(h)  "Reportable  Worker"  is  an  alien 
employed  in  seasonal  agricultural 
services  who  is  admitted  tvith  lawful 
temporary  resident  alien  status  or 
whose  status  is  adjusted  to  that  of  an 
alien  lawfully  admitted  for  temporary 
residence,  and  who  is  identified  by  an 
INS  Alien  Registration  Number  in  the 
A90000000  series  (A9  followed  by  any 
seven  digits).  This  series  includes: 

(1)  Resident  aliens  admitted  under 
section  245A  of  the  INA, 

(2)  Resident  alien-special  agricultural 
workers  admitted  imder  aection  210  of 
the  INA  and 
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(3)  Anticipated  resident  alien- 
replenishment  agricultural  workers 
admitted  between  FY  1990  and  FY  1993 
under  section  210A  of  the  INA. 

(i)  "Seasonal  Agricultural  Services"  as 
provided  by  section  210(h)  of  the  Act 
means  the  "performance  of  field  work 
related  to  planting,  cultural  practices, 
cultivating,  growing  and  harvesting  of 
fruits  and  vegetables  of  every  kind  and 
other  perishable  commodities,  as 
defined  in  regulations  by  the  Secretary 
of  Agriculture."  8  U.S.C.  1160(h).  The 
definitions  promulgated  by  the  Secretary 
of  Agriculture  are  located  at  7  CFR  part 
Id,  and  are  restated  for  informational 
purposes  at  29  CFR  502.2(o)(2). 

(j)  "Secretaries"  for  purposes  of  this 
part  means  the  Secretary  of  the  United 
States  Department  of  Agriculture  and 
the  Secretary  of  the  United  States 
Department  of  Labor. 

(k)  "Shortage  Number"  means  the 
number,  determined  jointly  by  the 
Secretaries,  of  additional  aliens  who 
should  be  admitted  to  the  United  States 
or  who  should  otherwise  acquire  the 
status  of  aliens  lawfully  admitted  for 
temporary  residence  under  section  210A 
of  the  INA  to  meet  a  shortage  of  workers 
to  perform  seasonal  agricultural  services 
in  the  United  States  during  a  specific  FY. 

(I)  "Special  Agricultural  Worker 
(SAW)"  is: 

(1)  An  alien  granted  temporary 
resident  alien  status  as  a  result  of  an 
application  filed  pursuant  to  section  210 
of  the  INA  establishing  residence  in  the 
United  States  and  employment  in 
seasonal  agricultiu-al  services  for  at 
least  90  man-days  (days  in  which  at 
least  one  hour  is  worked)  during  the  12- 
month  period  ending  May  1, 1986;  and 

(2)  A  RAW  granted  temporary 
resident  alien  status  pursuant  to  section 
210A  of  the  INA. 

(m)  "Starting  number"  is  the  number 
of  individuals  whose  status  has  been 
finally  adjudicated  to  that  of  SAWs 
under  section  210  of  the  INA  as 
reported  to  the  Secretaries  by  the 
Director  by  September  1  of  each  FY.  It  is 
the  base  number  from  which  the  annual 
numerical  limitation  is  determined. 

(n)  "USDA"  means  the  United  States 
Department  of  Agriculture. 

(o)  "Work-day"  means  a  calendar  day 
during  which  at  least  4  hours  of  work  in 
seasonal  agricultural  services  is 
performed.  (Note:  work-day  is  a  term 
specific  to  the  SAW/RAW  program  and 
carries  with  it  employer  reporting 
requirements  under  29  CFR  part  502.  The 
term  is  to  be  distinguished  from  "man- 
day"  (one  hour  per  day)  which  is  used  in 
other  labor  standards  statutes,  and  is 
used  imder  INA  to  determine  whether 
an  alien  has  sufficient  experience  in 


agricultural  employment  to  be  eligible 
for  SAW/RAW  status.) 

5 


J3    Overall  determination  of  ttia 


shortaga  number. 
The  shortage  number  is: 

(a)  The  anticipated  need  in  work-days 
for  labor  to  perform  seasonal 
agricultural  services  (as  determined  in 

S 5  of  this  part)  for  the  FY,  minus 

(b)  The  supply  in  work-days  of  labor 
to  perform  seasonal  agricultural  services 

(as  determined  in  9 6  of  this  part) 

for  that  FY. 

(c)  Divided  by  the  factor  (determined 
under  S .13  of  this  part)  for  work- 
days per  worker. 

The  formula  set  forth  in  this  section  is 
(paragraph  (a)— paragraph 
(b)) -^paragraph  (c). 

-4    No  rapianishmant  If  no 


5- 

shortage. 

The  Secretaries  may  not  determine 
that  there  is  a  shortage  unless,  after 
considering  all  of  the  criteria  set  forth  in 

§  §  .5  and 6  of  this  part. 

the  Secretaries  determine  that  there  will 
not  be  sufficient  able,  willing,  and 
qualified  workers  available  to  perform 
seasonal  agricultiu-al  services  required 
in  the  FY  involved.  If  there  is  no 
determination  of  shortage,  no  RAWs 
may  be  admitted  for  the  FY  involved, 
except  as  provided  under  section 

210A(a)(7)  of  the  Act,  and  S 20  of 

this  part. 

S .5    Determination  of  need. 

(a)  The  anticipated  need  for  labor  to 
perform  seasonal  agricultiu-al  services 
for  a  FY  is  determined  as  follows: 

(1)  Base.  The  Secretaries  shall 
estimate  jointly,  using  statistically  valid 
methods,  the  number  of  work-days  of 
labor  performed  in  seasonal  agricultural 
services  in  the  United  States  in  the 
previous  FY.  This  is  an  estimate  of  the 
total  work-days  of  labor  performed  by 
hired  labor  in  seasonal  agricultural 
services — ^not  just  those  work-days 
performed  by  SAWs. 

(2)  Adjustment  for  crop  Josses  and 
changes  in  industry.  The  Secretaries 
shall  jointly — 

(i)  Increase  the  base  number  by  the 
number  of  work-days  of  labor  in 
seasonal  agricultural  services  in  the 
United  States  that  the  Secretaries 
estimate  would  have  be.3n  needed  in  the 
previous  FY  to  avoid  any  crop  damage 
or  other  loss  that  resulted  from  the 
imavailability  of  labor,  and 

(ii)  Increase  or  decrease  the  base 
number  by  the  projected  change  in  the 
number  of  work-days  of  labor  in 
seasonal  agricultural  services  as  a  result 
of— 


(A)  The  forecast  of  growth  or 
contraction  in  the  production  of  crops 
included  in  seasonal  agricultural 
services,  and 

(B)  The  forecast  of  changes  in  the 
number  of  work-days  of  labor  due  to  on- 
farm  changes  in  technologies  and 
personnel  practices  that  a^ect  the  need 
for,  and  retention  of,  workers  to  perform 
such  services. 

(b)  The  Secretary  of  Agriculture  shall 
collect  the  data  necessary  for  making 
the  estimate  described  in  paragraph  (a) 
of  this  section. 

§ .6    Determination  of  supply. 


(a)  The  anticipated  supply  of  labor  to 
perform  seasonal  agricultural  services 
for  a  FY  is  determined  as  follows: 

(1)  Base.  The  Secretaries  shall  use  the 

number  estimated  under  § 5(a)(1) 

of  this  part  as  the  base  number  for 
estimating  the  anticipated  supply  of 
such  labor. 

(2)  Adjustments  for  retirements  and 
increased  recruitment.  The  Secretaries 
shall  jointly: 

(i)  Decrease  the  base  number  by  the 
number  of  work-days  of  labor  in 
seasonal  agricultural  services  in  the 
United  States  that  the  Secretaries 
estimate  will  be  lost  due  to  retirement 
and  movement  of  workers  out  of 
performance  of  seasonal  agricultural 
services,  and 

(ii)  Increase  the  base  number  by  the 
number  of  additional  work-days  of  labor 
in  seasonal  agricultural  services  in  the 
United  States  that  the  Secretaries 
estimate  can  reasonably  be  expected  to 
result  from  the  availability  of  able, 
willing,  qualified,  and  unemployed 
SAWs,  rural  low  skill  or  manual 
laborers,  and  domestic  agricultural 
workers. 

(3)  Bases  for  increased  number.  In 
making  the  adjustment  under  paragraph 
(a)(2)  of  this  section,  the  Secretaries 
shall  consider — 

(i)  The  effect,  if  any,  that 
improvements  in  wages  and  working 
conditions  offered  by  employers  are 
projected  to  have  on  the  availability  of 
workers  to  perform  seasonal  agricultural 
services,  taking  into  account  the  adverse 
effect,  if  any,  such  improvements  in 
wages  and  working  conditions  are 
projected  to  have  on  the  economic 
competitiveness  of  the  perishable 
agricultural  industry, 

(ii)  The  effect,  if  any,  of  enhanced 
recruitment  efforts  by  employers  of  such 
workers  and  government  employment 
services  in  the  traditional  and  expected 
areas  of  supply  of  such  workers,  and 

(iii)  The  number  of  able,  willing,  and 
qualified  individuals  who  apply  for 
employment  opportunities  in  seasonal 


I 
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agricultural  services  tisted  widi  offices 
of  Bovenunent  employment  services. 

(b)  The  Secretary  of  Labor  shall 
collect  the  data  necessary  for  making 
the  adiustments  described  in  paragraphs 
(aK2)  and  (a)(3]  of  this  section,  except 
that  the  Secretary  of  Agriculture  shall 
determine  any  adverse  effect  on  the 
economic  competitiveness  of  the 
perishable  agricultural  industry 
described  above  in  paragraph  (a)(3)(i)  of 
this  section. 

9 .7    Estimate  of  the  number  of  SAWS 


in  seasooal  aorlcultural  services  and 
(Miw  iiM  iBiHN  I  or  wonMwy  per  wutaei 


(a)  Employers  who  utilize  reportable 
workers  (identified  by  an  INS  alien 
registration  ntunber  beginning  A9 
followed  by  any  seven  digits]  to  perform 
seasonal  agricultural  services  during  FY 
1989  throu^  FY  1992  are  required  by 
section  210A(b](2)  of  the  INA  and 
regulations  located  at  29  CFR  part  502  to 
report  to  the  Federal  government  on  the 
utilization  of  such  workers.  An  official 
form.  ESA-92  (0MB  approval  number 
1215-0168)  must  be  submitted  quarterly, 
by  any  employers  who  employed  such 
workers  in  seasonal  agricultural 
services  during  the  quarter.  The 
Secretaries  have  designated  the 
Committee  for  Employment  Information 
on  Special  Agricultural  Workers,  1201 
East  10th  Street,  leffersonville,  Indiana 
47132,  as  the  entity  to  receive  the 
reports. 

(b)  The  Director  shall,  before  the  end 
of  each  FY  (beginning  with  FY  1989  and 
ending  with  FY  1992),  estimate  the 
number  of  SAWs  who  have  performed 
seasonal  agricultural  services  in  the 
United  States  for  at  least  15  work-days 
during  the  FY.  The  Act  further  requires 
that  the  Director  determine  the  average 
number  of  woik-days  worked  in 
seasonal  agricultural  services  by  certain 
of  such  workers  who  worked  at  least  15 
work-days  in  seasonal  agricultural 
services  during  the  FY  tmder 
consideration. 

(c)  The  Conmiittee  for  Employment 
Information  on  Special  Agricultural 
Workers  shall  furnish  to  the  Director,  in 
the  form  and  manner  specified  by  the 
Director,  information  contained  in  the 
reports  (ESA-92's)  submitted  by 
employers.  The  Director  shall  base 
estimates  of  the  number  of  SAWs 
working  in  seasonal  agricultural 
services  and  the  average  number  of 
work-days  worked  by  such  SAWs  on 
the  information  received  from  the 
Committee. 

(d)  In  making  the  estimates,  the 
Director  shall  take  into  account  (to  the 
extent  feasible]  the  underreporting  or 
duplicate  reporting  on  the  number  of 


SAWs  that  may  be  occurring.  The 
Director  shall  conduct  appropriate 
surveys  of  agricultural  employers  and 
others  to  ascertain  the  extent  of  such 
underreporting  or  duplicate  reporting, 
(e)  Subject  to  the  provisions  of 

S .13  of  this  part  for  each  FY,  the 

estimate  of  the  average  number  of  work- 
da3F8  so  derived  by  the  Director  is  the 
basis  for  determinatian  of  the  work-day 
per  worker  factor.  That  factor  is  the 
denominator  in  the  formula  specified  in 

S .3  of  this  part  for  maldng  the 

overall  determination  of  the  shortage 
number.  1 

§ .8    Announcem^t  of  the  anmjai 


numerical  limitation  on  the  admission  of 
replenlshnMnt  agricultural  worfcers. 

(a)  The  Secretaries  will  make  the 
calculation  of  the  "annual  numerical 
limitation"  according  to  the  statutory 
formula  established  by  section  210A(b) 
of  the  INA.  In  doing  so,  the  Secretaries 
will  use  information  from  INS  regarding 
the  number  of  individuals  whose  status 
was  finally  adjudicated  (approved)  as 
SAWs  under  section  210  of  the  INA.  In 
the  event  that  INS  is  not  able  to  make 
final  determinations  on  all  SAW 
applicants  prior  to  the  beginning  of  FY 
1990,  the  Secretaries  will  use  the  number 
of  final  adjudications  reported  by  INS  to 
the  Director  as  the  "starting  nimiber"  for 
the  calculation  applicable  to  FY.1990. 
The  Director  will  advise  the  Secretaries 
by  September  1, 1989,  of  the  number  to 
be  used  in  the  calculation,  based  upon 
the  latest  available  INS  data.  However, 
in  the  event  INS  is  unable  to  complete 
its  adjudication  of  all  SAW  applications 
by  the  end  of  FY  1989,  the  Secretaries, 
prior  to  the  end  of  each  of  the  following 
fiscal  quarters,  will  recalculate  the 
annual  nimierical  limitation  by  including 
in  the  "starting  number"  all  those  aliens 
who  the  Director  reports  have  been 
finally  adjudicated  as  SAWs  subsequent 
to  any  earlier  determination  of  the 
annual  numerical  limitation,  and  by 
adjusting  the  number  of  SAWs  who 
worked  in  seasonal  agricultural  services 
to  take  into  account  the  increase  in  the 
number  of  reportable  workers  who 
obtained  SAW  status. 

(b)  Section  210A(b)(3)(i)  of  the  INA 
requires  that  before  ttie  end  of  each  FY, 
beginning  with  FY  19B9  and  ending  with 
FY  1992,  the  Director  estimate  the 
number  of  SAWs  (those  individuals 
whose  status  was  finally  adjusted  tmder 
section  210  of  the  INA  or  who  were 
admitted  or  whose  status  was  adjusted 
under  section  2lOA  of  the  INA]  who 
performed  seasonal  agricultural  services 
at  any  time  (for  at  least  15  work-days] 
during  the  FY.  The  estimate  of  the 
Director  will  be  determined  pursuant  to 
§ 7  of  this  part  and  will  be  used 


by  the  Secretaries  as  specified  in  the 
formula  for  calculating  the  annual 
numerical  limitation. 

(c)  Section  210A(b)(l)(C)  of  the  INA 
requires  that  the  estimate  of  the  Director 
be  increased  or  decreased  to  reflect  any 
increase  or  decrease  in  the  number  of 
nonimmigrant  aUens  admitted  to 
perform  temporary  seasonal  agricultural 
labor  (H-2A  workers)  in  the  FY, 
compared  to  the  prior  FY.  The 
Secretaries  will  use  the  difference 
between  the  utilization  of  H-2A  woricers 
during  FY  1989  compared  to  FY  1988  as 
the  basis  for  adjusting  the  estimate  of 
the  Director  of  SAWs  who  worked  in 
seasonal  agricultural  service  in  FY  1989, 
and  in  each  of  the  following  FY's  will 
use  the  change  between  the  current  and 
prior  years  as  the  basis  for  adjusting  the 
estimate  of  the  Director.  Specifically,  if 
there  is  an  increase  in  the  utilization  of 
H-2A  workers  in  FY  1989  compared  to 
1988,  the  amount  of  the  increase  will  be 
added  to  the  estimate  of  the  Director  of 
the  number  of  SAWs  who  performed 
seasonal  agricultural  services  in  FY  1989. 
If  there  is  a  decrease  in  the  utilization  of 
H-2A  workers,  the  amount  of  the 
decrease  will  be  subtracted  from  the 
estimate  of  the  Director. 

(d)  For  FY  1990.  the  numerical 
limitation  is:  (1)  95  percent  of  the 
niunber  of  individuals  finally 
adjudicated  as  SAWs  (described  in 
paragraph  (a)  of  this  section  as  the 
"starting  number"),  minus  (2)  the 
number  of  SAWs  who  performed 
seasonal  agricultural  services  during  FY 
1989  as  estimated  by  the  Director  (as 
described  above  in  paragraph  (b)  of  this 
section),  and  as  adjusted  to  reflect  any 
change  in  the  utilization  of  H-2A 
workers  as  described  above  in 
paragraph  (c)  of  this  section. 

(e)  For  FY  1991,  the  numerical 
limitation  is: 

(1)  90  percent  of  the  number 
determined  in  accordance  with  step  1  in 
paragraph  (d)  of  this  section  (that  is,  90 
percent  of  95  percent  of  the  starting 
number,  except,  in  the  event  that  INS 
continues  to  adjust  individuals  to  SAW 
status  after  the  beginning  of  FY  199a  the 
additional  SAWs  will  be  added  to  the 
starting  number  used  for  1990  and  the 
entire  calculation  will  be  redone  prior  to 
the  end  of  each  fiscal  quarter  based 
upon  the  larger  "starting  number"), 
minus 

(2)  The  number  of  SAWs.  including 
RAWs,  who  performed  seasonal 
agricultural  services  during  FY  1990  as 
estimated  by  the  Director  adjusted  to 
reflect  any  change  in  the  utilization  of 
H-2A  woikers. 

(f)  For  FY  1992  and  1993,  the 
numerical  limitation  is: 
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(1)  90  percent  of  the  number 
determined  in  accordance  with  step  1 
for  the  prior  FY  (that  is.  for  1992. 90 
percent  of  90  percent  of  95  percent  of  the 
starting  number,  except,  in  the  event 
that  INS  continues  to  adjust  individuals 
to  SAW  status  after  the  beginning  of  FY 
1991.  the  additional  SAWs  will  again  be 
added  to  the  original  "starting  number" 
and  the  entire  calculation  be  redone 
prior  to  the  end  of  each  fiscal  quarter. 
Similarly  for  1993,  if  INS  continues  to 
adjust  individuals  to  SAW  status  after 
the  beginning  of  FY  1992,  the  additional 
SAWs  will  be  added  to  the  "starting 
number"  and  the  entire  calculation 
redone  prior  to  the  end  of  each  fiscal 
quarter  by  taking  90  percent  of  90 
percent  of  90  percent  of  95  percent  of  the 
starting  number],  minus 

(2)  The  number  of  SAWs.  including 
RAWs,  who  performed  seasonal 
agricultural  services  during  the  prior  FY. 
adjusted  to  reflect  any  change  in  the 
utilization  of  H-2A  workers. 

(g)  The  Secretaries  will  also 
recalculate  the  annual  numerical 
limitation  pursuant  to  the  procedure  set 
forth  in  paragraph  (e)  or  (f)  of  this 
section,  as  appropriate,  to  incorporate 
the  latest  available  information  £rom 
INS  and  the  Director,  if  the  Secretaries 
grant  an  increase  in  the  shortage 

number  under  S ^  of  this  part 

and  the  annual  numerical  limitation  is 
lower  than  the  resulting  shortage 
number. 

(h)  Once  INS  and  the  Director  advise 
the  Secretaries  that  all  applications  for 
SAW  status  have  been  finally 
adjudicated,  the  annual  numerical 
Umitation  will  be  determined  once  for 
each  subsequent  FY,  prior  to  the  end  of 
the  preceding  FY,  and  the  number  will 
be  fixed  for  the  entire  FY. 

(i)  The  Secretaries  will  announce  the 
annual  numerical  limitation  in  the 
Federal  Register  at  the  time  the  shortage 
number  is  announced.  Subsequent 
additions  to  the  starting  number  and 
annual  numerical  limitation  will  be 
annoimced  in  the  Federal  Register. 

(j)  There  shall  be  no  administrative 
appeal  of  the  Secretaries'  determination 
of  the  annual  ntunerical  limitation, 
which  shall  be  the  final  agency  action. 

Subpart  B— Procedure  for 
Determination  of  the  Shortage  Number 

S 10    GeneraL 


Although  under  the  INA  it  is  the 
responsibility  of  the  Secretaries  to 
determine  the  shortage  number,  that 
duty  requires  the  cooperation  and  input 
of  DOL.  USDA.  INS,  and  the  Director. 
INS  has  the  data  and  the  authority 
needed  to  identify  SAWs  and  RAWs 
from  among  all  reportable  workers  for 


whom  data  is  submitted  on  the  ESA-e2 
forms,  based  upon  their  alien 
registration  numbers.  The  Director  is 
responsible  for  determination  of  ttie 
work-day  per  worker  factor,  which  is 
the  denominator  in  the  overall  formula 
to  be  used  by  the  Secretaries. 

5 


.11    Ps<s  for  detsrmlnstlon  of  n— d 


to  be  eoOeeted  by  the  Seerttary  of 
Agilcuiturs. 

The  Secretary  of  Agriculture  will 
provide  the  data  required  by 

S ■5(a)  of  this  part,  for  estimating 

the  anticipated  need  for  SAWs,  through 
on-going  surveys  and  estimating 
procedures,  including  the  quarterly 
agricidtural  labor  surveys  (0MB 
approval  number  0535-0109),  conducted 
by  the  National  Agricultural  Statistics 
Service  (NASS),  and  the  USDA  baseline 
method  of  forecasting  crop  production. 


S 


.12    Data  for  determination  Of 


supply  to  be  coHactad  by  the  Sacrvtary  of 


The  Secretary  of  Labor  will  collect  the 
data  to  estimate  the  anticipated  supply 

of  labor  required  by  S .6(a)  of  this 

part,  except  that  relating  to  the 
economic  competitiveness  of  the 
perishable  agriciiltural  industry,  which 
is  monitored  by  USDA.  DOL  will  collect 
these  data  through  a  four-year  series  of 
farmworker  surveys  (OMB  approval 
number  1225-0044]  and  surveys  among 
the  rural  unemployed  (OMB  approval 
number  1225-0048)  to  develop 
informatien  for  estimating  changes  in 
the  labor  supply.  DOL  will  also  use 
additional  information  from  the  forms 
ESA-92  which  employers  of  reportable 
workers  in  seasonal  agricultural 
services  must  submit  to  the  Committee 
for  Employment  Information  on  Special 
Agriculttiral  Workers.  The  surveys  will 
be  limited  to  employment  and  potential 
employment  within  seasonal  agricultural 
services,  as  defined  by  the  Secretary  of 
Agriculture  in  regulations  located  at  7 
CFR  part  Id. 


S 


.13    DIractor,  Bureau  of  the 


Census,  to  datarmina  the  woriC'day  par 
worker  factor. 

(a)  For  FY  199a  the  work-day  per 
worker  factor  is  the  average  number,  as 
estimated  by  the  Director  pursuant  to 

9 .7  of  this  part,  of  work-days  of 

seasonal  agricultural  services  performed 
by  SAWs  in  the  United  States  at  any 
time  (for  at  least  15  work-days]  in  FY 
1989. 

(1)  However,  if  the  Director 
determines  that  the  information  reported 
by  employers  using  the  ESA-92  form  is 
not  adequate  to  make  a  reasonable 
estimate  of  the  average  number,  and  the 
inadequacy  is  not  due  to  the  refusal  or 
failure  of  employers  to  report  the 


required  information,  the  factor  for  FY 
1990  is  9a 

(2)  If  the  Director  determines  that  the 
information  is  inadequate  because 
employers  refused  or  failed  to  report  the 
required  information,  the  Director,  in 
consultation  with  the  Secretaries,  shall 
use  any  information  available  and  set 
the  value  of  the  woric-day  per  worker 
factor. 

(b)  For  FY  1991.  the  factor  is  the 
average  number,  as  estimated  by  the 

Director  pursuant  to  { .7  of  this 

part,  of  work-days  of  seasonal 
agricultural  services  performed  in  the 
United  States  by  RAWs  during  FY  ig9a 
RAWs  are  a  specific  subset  of  SAWs, 
who  may  enter  the  United  States 
beginning  vidth  FY  1990  as  RAWs.  See 

§ 2  of  this  part.  If  no  RAWs  are 

admitted  during  FY  1990,  the  woik-day 
per  worker  factor  determined  in 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
will  be  the  factor  for  1991. 

(c)  For  FY  1992.  the  factor  is  the 
average  number,  as  estimated  by  the 

Director  pursuant  to  S -7  of  this 

part,  of  work-days  of  seasonal 
agricultural  services  performed  in  the 
United  States  in  each  of  the  two 
previous  FY's  (1990  and  1991]  by  RAWs 
who  obtained  lawful  temporary  resident 
alien  status  during  either  of  those  years. 
If  no  RAWs  are  admitted  during  FY  1990 
and  1991,  the  work-day  per  worker 
factor  determined  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section  will  be  the  factor 
for  1992. 

(d)  For  FY  1993,  the  factor  is  the 
average  number,  as  estimated  by  the 

Director  pursuant  to  9 7  of  this 

part,  of  work-days  of  seasonal 
agricultural  services  performed  in  the 
United  States  in  each  of  the  two 
previous  FY's  (1991  and  1992)  by  RAWs 
who  obtained  lawful  temporary  resident 
alien  status  during  either  of  those  years. 
If  no  RAWs  are  admitted  during  FY  1991 
and  1992,  the  average  number  of  work- 
days worked  by  RAWs  who  obtained 
lawful  temporary  resident  alien  status 
during  FY  1990  will  be  the  factor.  If  no 
RAWs  are  admitted  during  FY  1990, 
1991,  and  1992,  the  work-day  per  worker 
factor  determined  in  paragraph  (8](1)  or 
(a)(2]  of  this  section  will  be  the  factor 
for  FY  1993. 


S- 


.14    SacretartM  of  Agrtcultura  and 


Labor.  Joint  determination  of  tt«a  shortaee 
number. 

(a)  Section  210(A)  of  the  INA  requires 
that  before  the  beginning  of  each  FY. 
starting  with  FY  1990  and  ending  with 
FY  1993,  the  Secretaries  shall  determine 
jointly  the  shortage  number.  The 
shortage  number  is  the  number  (if  any) 
of  additional  aliens  (RAWs)  who  should 


<Z9BZ 
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be  admitted  to  the  United  States  or 
should  otherwise  acquire  the  status  of 
aliens  lawfully  admitted  for  temporary 
residence  under  section  210A  of  the  INA 
to  meet  a  shortage  of  workers  to  perform 
seasonal  agricultural  services  in  a  given 
FY.  The  Secretaries  will  announce  their 
determination  by  the  publication  of  a 
notice  in  the  Federal  Register. 

(b)  No  later  than  September  1,  prior  to 
the  FY  under  consideration  (September 
1, 1989,  for  FY  1990).  the  Director  shall 
provide  the  Secretaries  with  the 
estimate  of  the  Director  of  the  number  of 
SAWs  who  performed  seasonal 
agricultural  services  during  the  FY,  and 
the  determination  of  the  Director  of  the 
work-day  per  worker  factor. 

(c]  No  later  than  September  1,  prior  to 
the  FY  under  consideration,  staff  from 
the  USDA  and  DOL  ofRces  identified  in 

§ 20(d)  of  this  part  shall 

exchange  estimates  prepared  in 
accordance  with  §S 5  and 

.6  of  this  part,  to  facilitate  review 


and  determination  of  the  shortage 
number. 

(d)  There  shall  be  no  administrative 
appeal  of  the  determination  of  the 
Secretaries  of  the  shortage  number, 

except  as  set  forth  in  8S 20  and 

30  of  this  part. 

Subpart  C— Emargancy  Procedure  for 
Increaaa  in  Shortage  Number 

S J20    Raquect  by  group  or 

aModatfcm  rapreienUng  employer*. 

(a)  After  the  begiiuiing  of  a  FY  in 
which  RAWs  may  be  admitted  (1990 
through  1993),  a  group  or  association  of 
employers,  or  potential  employers,  of 
individuals  who  perform  seasonal 
agricultural  services  may  request  the 
Secretaries  to  increase  the  shortage 
number  for  the  FY.  This  may  include  a 
request  that  the  Secretaries  set  a 
shortage  number  in  the  event  that  they 
did  not  initially  determine  that  a 
shortage  would  exist  for  the  FY  under 
consideration.  It  is  anticipated  that  this 
provision  would  apply  in  cases  of  an 
unanticipated  bumper  crop,  a  significant 
change  in  weather  conditions  or 
cropping  patterns,  or  other  significant 
changes  that  could  not  have  been 
reasonably  predicted  or  accounted  for  in 
the  original  determination  of  the 
shortage  nimiber  for  a  FY. 

(b)  The  request  must  show  that 
extraordinary,  unusual,  and  unforeseen 
circumstances  have  resulted  in  a 
significant  shortage  of  workers  to 
perform  seasonal  agricultural  services 
due  to — 

(1)  A  significant  increase  in  the  need 
for  SAWs  in  the  FY, 

(2)  A  significant  decrease  in  the 
availability  of  able,  willing,  and 


qualified  workers  to  perform  seasonal 
agricultural  services,  or 

(3)  A  significant  decrease,  below  the 
work-day  per  worker  factor  applicable 
to  the  FY,  in  the  number  of  work-days  of 
seasonal  agricultural  services  perfonned 
by  RAWS. 

(c)  The  requesters  must  demonstrate 
that  a  significant  increase  in  the 
shortage  number  is  appropriate.  That  is, 
they  must  show  that  they  have 
undertaken  reasonable  recruitment 
efforts  and  that  they  continue  to  have  a 
significant  shortage  of  the  labor  needed 
to  avoid  crop  damage  or  loss.  They  must 
show  fiulher,  that  the  need  for  labor  to 
avoid  crop  damage  or  loss  is 
significantly  greater  than  the  availability 
of  able,  willing,  qualified,  and 
unemployed  SAWs.  rural  low  skill  or 
manual  laborers,  and  domestic 
agricultiu'al  workers.  Requesters  must 
show  that  they  have  undertaken 
reasonable  recruitment  efforts  by 
recruiting  in  the  region  or  regions  of 
traditional  and  expected  labor  supply, 
offering  wages,  working  conditions,  and 
other  terms  of  employment,  including, 
but  not  limited  to,  housing, 
transportation,  meals,  and  subsistence, 
comparable  to  or  better  than  those 
provided  generally  in  the  same  or 
comparable  occupations  and  crops  in 
the  labor  market  area,  and  that  the 
normal  qualifications  for  such 
occupations  and  crops  were  applied. 

(d)  The  request  must  be  in  writing  and 
must  be  submitted  to  either  the 
Secretary  of  Labor,  Attention:  Assistant 
Secretary  for  Policy,  200  Constitution 
Ave.,  NW.,  Washington,  DC  20210,  or 
the  Secretary  of  Agriculture,  Attention: 
Assistant  Secretary  for  Economics, 
Fourteenth  St.  and  Independence  Ave., 
SW.,  Washington,  DC  20250-1400.  For 
purposes  of  the  time  periods  specified 
below,  the  date  the  request  is  received 
by  either  Secretary  will  mark  the 
beginning  of  the  time  periods. 

(e)  Not  later  than  3  business  days 
(days  when  the  Federal  offices  involved 
are  open  for  normal  business]  after  the 
request  is  received,  the  Secretaries  shall 
prpvide  for  notice  in  the  Federal 
Register  of  the  substance  of  the  request 
and  shall  provide  the  opportunity  for 
interested  parties  to  submit  information 
to  the  Secretaries  on  a  timely  basis 
(received  by  the  Secretaries  within  10 
calendar  days  of  publication  of  the 
notice). 

(f)  Not  later  than  21  calendar  days 
after  receipt  of  the  fequest,  and  after 
consideration  of  any  information 
submitted  on  a  timdy  basis  with  respect 
to  the  request,  the  Secretaries  shall 
make  their  determination  on  the  request 
and  provide  for  notice  in  the  Federal 
Register.  The  request  shall  be  granted 


and  the  shortage  niunber  for  the  FY 
increased  if  and  to  the  extent  that  the 
Secretaries  determine  that  such  an 
increase  is  justified  based  upon  the 
showing  and  circumstances  described 
above  in  paragraph  (b)  of  this  section, 
and  that  such  an  increase  takes  into 
account  that  reasonable  recruitment 
efforts  have  been  made  in  the  traditional 
and  expected  areas  of  supply  of  such 
workers. 

(g)  In  making  their  determination,  the 
Secretaries  may  use  any  available 
information,  including  an/ailable  data 
from  the  State  Employment  Service 
Agencies  and  the  United  States 
Employment  Service  to  examine  the 
validity  of  the  information  submitted  by 
interested  parties. 

(h)  There  shall  be  no  administrative 
appeal  of  the  decision  of  the  Secretaries 
regarding  a  particular  request  for  an 
increase  in  the  shortage  number,  which 
shall  be  the  final  agency  action. 

Subpart  D— Procadura  for  Dacraaaing 
the  Work-day  Requiramant 


§- 


.30    Request  by  f  roup  of  special 


agricultural  workers. 

(a)  After  the  beginnii^  of  a  FY  in 
which  RAWs  may  be  admitted  (FY  1990 
through  FY  1993),  a  group  of  such 
workers  may  request  that  the 
Secretaries  decrease  the  number  of 
work-days  required  under  section 
210A(d)(5)(A)  and  (B)  of  the  INA. 
Subparagraph  (A)  requires  that  RAWs 
perform  seasonal  agricultural  services 
for  at  least  90  work-days  in  each  of  the 
first  three  years  after  the  alien  obtained 
the  status  of  an  alien  lawfully  admitted 
for  temporary  residence,  in  order  to 
avoid  deportation.  Subparagraph  (B) 
provides  that  such  an  alien  may  not  be 
naturalized  unless  that  alien  has  worked 
at  least  90  work-days  in  seasonal 
agricultural  services  in  each  of  five 
years  after  obtaining  the  status  of  an 
alien  lawfully  admitted  for  temporary 
residence. 

(b)  The  request  must  show  that 
extraordinary,  unusual,  and  unforeseen 
circumstances  have  resulted  in  a 
significant  decrease  in  the  shortage 
number  with  respect  to  that  FY  due  to — 

(1)  A  significant  decrease  in  the  need 
for  SAWs  in  the  FY, 

(2)  A  significant  increase  in  the 
availability  of  able,  wiBing,  and 
qualified  workers  to  perform  seasonal 
agricultitfal  services,  or 

(3)  A  significant  increase,  above  the 
work-day  per  worker  factor  applicable 
to  the  FY,  in  the  numbo*  of  man-days  of 
seasonal  agricultiu-al  services  performed 
by  RAWs. 
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(c)  The  request  must  be  in  writing  and 
must  be  submitted  to  either  the 
Secretary  of  Labor  or  the  Secretary  of 

Agriculture  as  specified  in  § .20(c) 

of  this  part. 

(d)  Not  later  than  3  business  days 
after  the  request  is  received,  the 
Secretaries  shall  provide  for  notice  in 
the  Federal  Register  of  the  substance  of 
the  request  and  shall  provide  the 
opportunity  for  interested  parties  to 
submit  information  to  the  Secretaries  on 
a  timely  basis.  The  time  allowed  for  the 
receipt  of  such  information  will  be  set 
by  the  Secretaries,  taking  into  account 
the  number  of  calendar  days  remaining 
in  the  FY. 

(e)  Before  the  end  of  the  FY,  the 
Secretaries,  after  consideration  of  any 
information  submitted  on  a  timely  basis 
with  respect  to  the  request,  shall  make 
their  determination  on  the  request  and 
provide  for  notice  in  the  Federal 
Register.  The  request  shall  be  granted 
and  the  required  number  of  work-days 
for  the  FY  shall  be  reduced  if,  and  by  the 
same  proportion  as,  the  Secretaries 
determine  that  a  decrease  in  the 
shortage  niunber  is  justified  based  upon 
the  showing  and  circumstances 
described  in  paragraph  (b)  of  this 
section. 

(f)  There  shall  be  no  administrative 
appeal  of  the  decision  of  the  Secretaries 
regarding  a  particular  request  for  a 
decrease  in  the  number  of  work-days 
required  under  section  210A(d](5)  of  the 
INA,  which  shall  be  the  final  agency 
action. 

[FR  Doc.  69-18908  Filed  8-10-89;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parte  230, 239, 270,  and  274 
IReleese  Na  33-6842;  IC-17091;  S7-21-S9] 
RIN  3235-AB40 

Registration  Form  For  Cioaad-and 
Management  Inveatment  Companiaa 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule,  form 
„,» — effiendments,  rule  amendments,  and 
guidelines. 

summary:  The  Commission  is  proposing 
for  public  comment  (1)  amendments  to 
Form  N-2,  the  registration  form  used  by 
closed-end  management  investment 
companies  under  the  Investment 
Company  Act  of  1940  and  the  Securities 
Act  of  1933,  that  would  establish  a  two- 
part  format  for  disclosure  to  prospective 
investors  and  update  current  disclosure 


requirements;  (2]  related  form  and  rule 
amendments;  and  (3)  staff  guidelines  for 
the  preparation  of  Form  N-2.  These 
amendments  are  being  proposed  to 
shorten  and  simplify  the  prospectus 
provided  to  investors,  while  making 
more  extensive  information  available  to 
those  that  request  it,  and  to  codify  in  the 
form  and  guidelines  disclosure 
standards  that  have  been  developed  for 
closed-end  investment  companies, 
including  companies  electing  to  be 
regulated  as  business  development 
companies. 

DATE:  Comments  on  the  proposed 
amendments  to  the  form,  rule 
amendments,  and  guidelines  should  be 
received  on  or  before  October  20, 1989. 

ADDRESS:  Three  copies  of  all  comments 
should  be  submitted  to  Jonathan  G. 
Katz,  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  All 
comments  received  will  be  available  for 
pubUc  inspection  and  copying  in  the 
Commission's  public  reference  room,  450 
Fifth  Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth ).  Berman,  Special  Counsel,  or 
Robert  E.  Plaze,  Chief  of  Office,  (202) 
272-2107,  Office  of  Disclosure  and 
Adviser  Regulation,  or  with  respect  to 
matters  concerning  financial  statements, 
Lawrence  A.  Friend.  Chief  Accountant, 
(202)  272-2106,  Division  of  Investment 
Management,  450  Fifth  Street,  NW., 
WashLigton,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
today  is  proposing  for  comment: 

(1)  Amendments  to  Form  N-2  (17  CFR 
274.11a-l),  the  registration  form  for 
closed-end  investment  companies 
("funds"  or  "closed-end  funds")  under 
the  Securities  Act  of  1933  (15  U.S.C  77a 
etseq.)  ("1933  Act")  and  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a  et 
seq.)  ("1940  Act").'  The  proposed 
amendments  would  divide  Form  N-2 
into  three  parts:  Part  A  would  be  the 
prospectus  required  by  section  10(a)  of 
the  1933  Act  (15  U.S.C.  77j(a]];  Part  B 
would  be  the  "Statement  of  Additional 
Information"  ("SAI")  which  would 
contain  additional  information  about  the 
closed-end  fund  to  be  provided  promptly 
upon  request  to  recipients  of  the 
prospectus;  and  part  C  would  contain 
other  information  that  would  be 
required  to  be  in  the  registration 
statement.  The  proposed  amendments 
also  would  clarify  and  update  disclosure 
standards  that  have  been  developed  for 
closed-end  funds. 


'  The  text  of  amended  Fonn  N-2  U  Amiendix  B  to 
this  release. 


(2)  Amendments  to  rules  495, 496.  and 
497  (17  CFR  230.495,  496.  and  497)  of 
Regulation  C  under  the  1933  Act  (17  CFR 
230.400  et  seq.]  to  add  Form  N-2  to  the 
registration  foriis  specified  in  those 
rules. 

(3)  Amendments  to  rules  8b-ll.  6b-12, 
and  eb-18  (17  CFR  270.8b-ll,  8b-12,  and 
8b-16)  under  the  1940  Act  Rules  8b-ll 
and  8b-12  would  be  amended  to  add 
Form  N-2  to  the  registration  forms 
specified  in  those  rules.  The  proposed 
amendment  to  rule  8b-16  would  exempt 
closed-end  funds  from  the  requirement 
to  annually  update  their  registration 
statements  provided  certain  disclosures 
are  made  to  fund  shareholders. 

(4)  Amendments  to  Form  N-14  (17 
CFR  239.23),  the  registration  form  under 
the  1933  Act  to  register  seciuities  issued 
in  certain  investment  company  business 
combination  transactions.  The 
amendments  to  Form  N-l4  would  refiect 
the  three  part  registration  format  being 
proposed  for  Form  N-2. 

(5)  A  new  rule  134b  and  amendments 
to  rules  430, 460, 463  and  481  (17  CFR 
230.430,  460,  463,  and  481)  of  Regulation 
C  tmder  the  1933  Act.  The  amendments 
to  rules  430  and  460  woidd  require  that 
an  SAI  be  available  for  delivery  to 
investors  at  the  time  that  a  preliminary 
prospectus  is  circulated.  Proposed  rule 
134b  would  provide  a  "safe  harbor"  for 
the  use  of  the  SAI  prior  to  the  effective 
date  of  the  registration  statement.  The 
amendment  to  rule  481  would  specify 
the  appropriate  legend  to  be  printed  on 
an  SAl  used  prior  to  the  effective  date  of 
the  registration  statement.  The 
amendment  to  rule  463  would  clarify 
that  a  closed-end  fund  that  has  elected 
to  be  regulated  as  a  business 
development  company  ("BDC")  is  not 
required  to  file  a  report  on  Form  SR  (17 
CFR  239.61)  with  respect  to  the  use  of 
proceeds  from  an  initial  public  offering. 

The  Commission  also  is  publishing 
staff  guidelines  for  the  preparation  of 
amended  Form  N-2  which  are  contained 
in  Appendix  C  to  this  release.  All 
comments  and  suggestions  received 
concerning  staff  guidelines  will  be 
considered  by  the  staff  in  developing 
final  guidelines. 

I.  Background  and  Summary 

Form  N-2  is  the  registration  form  used 
by  closed-end  fimds  to  register  as 
investment  companies  tmder  the  1940 
Act  and  to  register  their  seciuities  under 
the  1933  Act.  Unlike  open-end 
management  investment  companies 
("mutual  funds"),  closed-end  funds  do 
not  issue  redeemable  seciuities  or 
continuously  offer  their  shares  to  the 
public.  Rather,  a  closed-end  fund  issues, 
in  a  traditional  imderwritten  offering,  a 
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fixed  number  of  shares  that  are 
subsequently  traded  on  a  secimties 
exchange  or  in  the  over-the-counter 
market  at  a  price  determined  by  the 
market  which  typically  is  lower  than 
the  share's  net  asset  value.'  Another 
distinction  between  closed-end  funds 
and  mutual  funds  is  that  the  1940  Act 
permits  a  closed-end  fund  to  issue 
senior  securities  consisting  of  one  class 
of  preferred  stock  and  one  class  of 
debt*  However,  a  closed-end  fund  is 
much  like  a  mutual  fund  in  that  it  offers 
to  investors  an  opportunity  to  invest  in  a 
professionally  managed  portfolio  of 
securities.  Therefore,  closed-end  funds 
usually  serve  as  investment  vehicles  for 
individual  investors  who  do  not  have 
the  expertise  or  resources  to  assemble 
and  manage  a  diversified  investment 
portfolio. 

The  number  of  closed-end  funds  has 
increased  dramatically  in  recent  years.* 
Financial  commentators  have  advanced 
a  number  of  explanations  for  their 
increased  popularity:  that  closed-qnd 
bond  funds  have  received  the  benefit  of 
increased  investor  interest  in  debt, 
rather  than  equity,  investments  after  the 
October  1987  Market  Break;  *  that  the 
ability  of  closed-end  funds  to  provide 
leverage  through  the  issuance  of  senior 
securities  attracts  investors  with  the 
prospect  of  higher  rates  of  returns  than 
non-leveraged  open-end  funds  with 
similar  investment  objectives;  *  and  that 
brokerage  firms  have  placed  more 
emphasis  on  marketing  closed-end  funds 
in  the  wake  of  the  decline  in  initial 
pubUc  offerings  that  followed  the 
October  1987  Market  Break.^  In 
addition,  certain  closed-end  funds  have 
been  used  as  vehicles  for  investing  in 
foreign  securities  markets  which  may 
not  otherwise  be  readily  accessible  to 
United  States  investors.* 


*  See  Mctian  IIL&  of  this  raleaM  for  a  discussion 
of  tha  discount  which  characterizes  the  share  price 
of  most  closed-end  funds. 

*  See  section  18(b)  of  the  1940  Act  (15  U.S.C  BOa- 

18(8)). 

*  According  to  the  Investment  Company 
Institute's  Swrey  of  Qosed  End  Funds  (May  1, 
1980),  in  1985  there  were  52  cloeed^end  fonds  with 
approxlmatsly  17.8  biUion  of  assets.  By  the  end  of 
1988  there  were  188  closed-end  funds  with 
approxlniately  MOS  billion  of  aaaets. 

■  See  Qoewl-End  Funds:  Answers  to  Questions, 
The  Wall  Street  Joomal.  Sep.  14. 198&  at  p.  37. 
Measured  In  tanns  of  proceeds  to  the  issuer,  bond 
funds  repreeentad  n%  of  the  8B  new  doeed-end 
funds  which  came  to  market  in  1988.  Source: 
Investment  Company  Institute,  Survey  of  Closed- 
End  Funds,  tupra. 

*  See  Henfeid.  Chum  and  Earn:  Closed-End  Bond 
Funds  as  Trading  Vehicles,  Barron's,  Sep.  1&  1985. 
at  p.  45. 

^  See  Five  Month  Fizzles:  What  LoU  of  Closed- 
End  IPOs  Are.  Barron's.  Aug.  8. 1888,  at  p.  21. 

*  See  Pick  A  Country.  Buy  a  Mutual  Fund.  The 
New  York  Times,  July  19. 1967,  at  p.  FlO; 


The  proposed  amendments  would 
make  available  to  closed-end  funds  the 
kind  of  simplified  prospectus  previously 
adopted  for  other  classes  of  investment 
companies.  In  1983  the  Commission 
adopted  Form  N-IA  (17  CFR  274.11A), 
the  registration  form  for  mutual  funds, 
which  consists  of  three  parts:  a 
simplified  prospectus,  an  SAI  that  must 
be  provided  to  investors  upon  request, 
and  other  information  that  must  be  filed 
with  the  Commission  but  not  delivered 
to  investors."  When  Form  N-IA  was 
published  for  comment,  the  Commission 
stated  its  intention  to  develop  a 
simplified  prospectus  form  for  other 
types  of  investment  companies.*"  Since 
Form  N-IA  was  adopted,  the 
Commission  has  adopted  Forms  N-3  and 
N-4  (17  CFR  274.11b  and  274.11c)  for 
insurance  company  separate  accounts 
offering  variable  annuity  contracts 
("separate  accounts"),'*  and  Form  N-14 
for  the  registration  of  securities  issued 
in  certain  investment  company  business 
combination  transactions  **  using  the 
same  three  part  registration  form  with  a 
simplified  prospectus  and  an  SAI.  The 
Commission  now  is  proposing 
amendments  to  Form  N-2  to  permit 
closed-end  funds  to  vse  the  same 
disclosure  format. 

The  two  part  disclosure  document 
(prospectus  and  SAI)  is  based  on  the 
conclusion  reached  by  the  Commission 
in  1983  that  a  shortened  and  simplified 
prospectus  is  necessary  to  permit 
individual  investors  to  assess  matters  of 
fundamental  importance  about  the  fimd. 
The  Commission  believed  that  many  of 
these  investors  were  discouraged  from 
reading  the  prospectus  by  its  length  and 
complexity.  On  the  other  hand,  the 
Commission  realized  that  some 
investors,  such  as  institutional  investors 
or  investment  advisers,  may  desire  more 
detailed  information  about  an 
investment  company.  To  meet  the  needs 
of  both  of  these  types  of  investors,  the 
Commission  developed  Form  N-lA 
imder  which  a  simplified  prospectus  is 
delivered  to  all  investors,  but  more 
extensive  information  is  available  to 
those  investors  who.desire  it." 


nOB. 


International  Mutual  Funos,  The  New  York  Times, 
Sep.  28. 1987,  at  p.  38. 

*  Investment  Company  Act  Rel.  No.  13436  (Aug. 
12, 1963)  (48  FR  37928  (Ai^.  22, 1983)). 

'"  Investment  Company  Act  Rel.  No.  12927  (Dec. 
21. 1982)  (48  FR  813  (Jan.  7. 1983)). 

*  ■  Investment  Company  Act  Rel.  No.  14575  ()une 
14. 1985)  (50  FR  28145  (|une  25. 1985)). 

'*  Investment  Company  Act  Rel.  No.  14796  (Nov. 
14. 1985)  (50  FR  48379  (Nov.  25. 1985)). 

'*  In  addition,  the  SAI  provides  the  Commission 
with  information  that  is  iaportant  in  its  review  of 
the  prospectus  and  in  assaring  that  the  regulatory 
requirements  of  the  1940  Act  are  met. 


Form  N-2  is  used  by  closed-end  funds 
(except  small  business  investment 
companies  licensed  as  ssch  by  the 
United  States  Small  Business 
Administration,  which  use  Form  N-5  (17 
CFR  274.5))  to  register  under  the  1940 
Act  and  register  their  securities  under 
the  1933  Act  The  Commission  believes 
that  the  similarities  between  open-end 
and  closed-end  fund  prospectus 
disclosure  and  the  type  of  investors  who 
invest  in  these  funds  warrant  extending 
the  three  part  registration  statement 
format  to  closed-end  funds.  The 
simplified  prospectus  is  intended  to  be 
more  comprehensible  and,  accordingly, 
more  likely  to  be  read  by  investors. 
This,  the  Commission  hopes,  will  result 
in  greater  use  of  the  prospectus  as  the 
primary  selling  document  for  closed-end 
funds,  which  in  turn  should  result  in 
better  informed  investors. 

The  Commission  recognizes  that  there 
are  important  distinctions  between 
closed-end  and  open-end  fluids  that 
might  affect  the  desirabSity  of  using  the 
two  part  disclosure  format.  First,  closed- 
end  funds  are  distributed  through  the 
use  of  a  preliminary  prospectus  in 
underwritten  offerings  with  a  number  of 
participants.  This  may  result  in  as  many 
as  four  documents  (two  prospectuses 
and  two  SAIs)  being  handled  by 
participating  underwriters  and  dealers. 
It  may  be  difficult  to  ensure  that 
participants  in  the  distribution  have  all 
of  the  prospectuses  and  SAIs  and  have 
systems  in  place  to  assure  delivery  to 
prospective  investors.  However,  under 
the  proposals,  imderwriters  and  dealers 
would  not  have  to  distribute  the  SAI; 
they  could  direct  their  customers  to  a 
single  source — e.g.,  the  managing 
underwriter  (the  phone  number  of  which 
would  be  on  the  cover  at  the 
prospectus) — to  request  it**  In  such  a 
case,  participants  in  a  closed-end  fund 
imderwriting  would  not  have  to  deliver 
any  more  disclosure  documents  than  in 
other  offerings. 

Second,  closed-end  fund  shares  are 
offered  diuing  a  relatively  short 
underwriting  period  (approximately  30 
days).*'  This  makes  it  more  difficult  to 


■*  See  discussion  of  proposad  cover  page 
requirements  infra  at  section  III.A.  of  this  release 
and  the  discussion  of  the  relationship  of  the  SAI  to 
the  preliminary  prospectus  in  section  VI  of  this 
release.  The  proposed  amendnent  to  rule  460  would 
distinguish  between  distribution  requirements  for 
preliminary  prospectuses  (a  sufficient  number  of 
which  must  be  distributed  to  tmderwriters  and 
dealers  who  have  been  invited  to  participate  in  the 
offering)  and  the  SAI  (which  will  have  to  be 
available,  but  which  need  not  be  distributed  to 
prospective  underwriters  and  dealers). 

■ '  Offerings  periods  in  excess  of  30  day s  may  b^ 
made  in  reliance  on  rule  415  uader  the  1933  Act  (17 
CFR  230.415). 
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devise  a  mechanism  by  which  an 
investor  can  request  and  obtain  an  SAI 
before  having  to  make  an  investment 
decision.  To  address  the  time 
constraints  posed  by  closed-end  fund 
offerings,  the  Commission  is  proposing  a 
requirement,  modeled  after  a  similar 
instruction  in  Form  N-14,  that  a 
telephone  number  to  request  an  SAI  be 
provided  on  the  cover  page  of  the 
prospectus  and  the  SAI  be  mailed  vtrithin 
one  business  day  of  receipt  of  the 
request**  Comment  is  requested  on 
these  and  other  issues  regarding  the 
appropriateness  of  the  use  of  the  two 
part  disclosure  format  for  closed-end 
fund  registration  statements. 

In  addition  to  use  of  the  three  part 
registration  statement  format  the 
Commission  is  proposing  revisions  to 
Form  N-2  that  woiild  enhance 
prospec^is  disclosure  about  closed-end 
funds  in  certain  key  areas  such  as 
expenses,  condensed  financial 
information,  the  risk  of  shares  trading  at 
less  than  net  asset  value,  portfolio 
managers,  dividend  reinvestment  plans, 
and  charter  and  by-law  provisions  that 
would  restrict  a  change  of  control  of  a 
closed-end  fund.  The  revised  form 
would  also  clarify  the  disclosure 
obligations  of  closed-end  funds  that 
have  elected  to  be  regulated  as  BDCs.*'' 

n.  Synopsis  of  the  Amendments  to  Form 
N-2 

As  proposed  to  be  amended.  Form  N- 
2  would  contain  three  parts.  Part  A 
would  be  the  simplified  prospectus  that 
meets  the  requirements  of  section  10(a) 
under  the  1933  Act  the  delivery  of 
which  satisfies  the  prospectus  delivery 
requirements  of  section  5(b)(2)  of  the 
1933  Act  (15  U.S.C.  77e(b)(2)).  The 
prospectus  would  contain  a  concise 
presentation  of  essential  information 
about  the  closed-end  fund  and  its 
securities.  Part  B  (the  SAI)  would 
include  additional  information  about  the 
ftmd,  including  its  financial  statements, 
that  would  not  be  required  to  be 
included  in  the  prospectus  (provided 
that  certain  conditions  are  met)  but  must 
be  made  available  to  investors  upon 
written  or  oral  request  and  without 
charge.  More  detailed  discussions  of 
matters  required  to  be  in  the  prospectus, 
as  well  as  other  items  that  may  interest 


>*  See  propoaed  Instruction  H  and  the 
undertaking  aet  forth  in  propoaed  Item  33.7.  The 
Commission  alao  believes  that  this  problem  will  not 
be  significant  baaed  on  its  experience  that  moat 
investors  find  the  information  in  the  prospectus 
sufficient  and  that  only  a  small  number  of  investors 
request  an  SAL  Thus,  the  burden  of  actually 
responding  to  requests  for  the  SAL  whether  home 
by  dealers,  the  managing  underwriters,  or  the  Amd, 
should  not  be  great 

"  See  discussion  infra  at  section  III.F.  of  this 
release. 


some  investors,  would  be  contained  in 
the  SAI.  Part  C  would  contain  other 
information  about  the  fund  required  in 
the  registration  statement  but  not 
required  to  be  delivered  to  investors. 

in.  Proposed  Amendments  to  Form  N-2 

A.  General  Instructions 

Part  A  of  amended  Form  N-2  would 
contain  instructions  for  the  preparation 
of  the  prospectus.  The  instructions  are 
similar  to  the  instructions  to  Form  N-lA 
with  three  exceptions.  First  an 
instruction  would  be  added  to  reduce 
from  ten  to  seven  the  number  of  copies 
required  by  rules  402  and  472  of 
Regulation  C  (17  CFR  230.402,  472)  to  be 
submitted  when  filing  a  registration 
statement  and  to  reduce  from  eight  to 
five  the  number  of  copies  required  when 
filing  an  amendment  to  a  registration 
statement.*"  Second,  an  instruction 
would  be  added  directing  the  attention 
of  funds  using  rule  415  under  the  1933 
Act  to  the  undertaking  to  file  post- 
effective  amendments  required  by 
proposed  Item  33.4  of  Form  N-2.** 
Third,  as  noted  above,  the  instruction 
for  use  of  the  SAI  would  be  tailored  to 
provide  for  timely  delivery  of  the  SAI 
within  the  time  constraints  of  a  closed- 
end  fund  offering.  Specifically,  proposed 
Instruction  H  would  require  closed-end 
funds  to  (1)  include  a  telephone  number 
on  the  cover  page  of  the  prospectus  for 
prospective  investors  to  use  to  request 
the  SAI.*°  (2)  provide  a  self-addressed 
card  for  requesting  the  SAI  unless  a  toll- 
free  telephone  number  is  provided,  and 
(3)  send  the  SAI  within  one  business 
day  of  the  receipt  of  the  request  by  first 
class  mail  or  other  means  designed  to 
ensiu-e  equally  prompt  delivery.** 
Closed-end  fiinds  would  be  required  by 
proposed  Item  33.7  to  imdertake  to  send 
t^ie  SAI  within  one  business  day  of 
receipt  of  the  request  in  the  manner 
specified  by  the  instruction.** 


**  See  proposed  Instruction  C  to  Form  N-2.  The 
same  reduction  in  copies  has  been  made  for 
variable  annuity  prospectuses.  See  Instruction  C  to 
Forms  N-3  and  N-4. 

'*  See  proposed  Instruction  E.3  to  Form  N-2. 

*°  Although  Form  N-IA  only  requires  the  cover 
page  to  contain  a  statement  that  the  SAI  ia 
available  upon  requeat  and  without  charge,  most 
mutual  funds  include  a  telephone  number  for 
Investors  to  use  to  request  the  SAL  See  Item  l(a)(iii) 
ofFormN-lA. 

* '  These  instructions  are  similar  to  General 
Instruction  F  to  Form  N-14  and  reflect  the  time 
conatraints  of  moat  closed-end  fimd  offerings.  See 
supra  text  accompanying  notea  15  and  16. 

"  Items  37  (c)  and  (d)  of  Form  N-3  and  Items  32 
(c)  and  (d)  of  Form  N-4  require.similar 
undertakings. 


B.  Part  A;  The  Prospectus 

Part  A  of  amended  Form  N-2  would 
contain  thirteen  items.  Many  of  the 
disclosure  items  have  not  been 
substantially  revised.  Others  have  been 
revised  to  conform  to  the  short-form 
prospectus  disclosure  requirements  of 
Form  N-IA  or  to  provide  the  type  of 
detail  foimd  in  similar  disclosure 
requirements  of  Regulation  S-K  (17  CFR 
229  et  seq.)."  These  types  of  changes 
are  generally  not  addressed  in  detail  in 
this  release.  The  significant  changes  are 
discussed  below. 

Item  1 — Outside  Front  Cover  Page 

Item  1  would  be  revised  to  require  a 
closed-end  fund  to  disclose  on  the 
outside  front  cover  page  its  name  and 
type  [e.g.,  bond  fund.  BDC.  etc.),  the  tide 
and  amount  of  securities  being  offered, 
and  the  date  of  the  prospectus  (and 
SAI).**  The  cover  page  would  be 
required  to  include  a  statement  that  the 
prospectus  sets  forth  concisely 
information  about  the  fund,  that  it 
should  be  retained  for  futme  reference, 
and  that  an  SAI  can  be  obtained  and 
how  it  may  be  requested.**  In  addition, 
where  the  prospectus  is  used  before 
effectiveness  or  omits  information  as 
permitted  by  rule  430A  imder  the 
Securities  Act  (17  CFR  230.430A),  die 
legend  required  by  rule  481(b)(2]  (17 
CFR  230.481(b)(2))  would  be  required  to 
be  placed  on  the  prospectus  cover." 


**  Appendix  A  to  this  Release  contains  a  cross- 
reference  table  indicating  which  items  of  Form  N-2 
are  not  being  changed:  which  changes  are  derived 
from  Form  N-IA  or  Form  N-3:  which  changes  are 
derived  from  Regulation  S-iC  and  which  changes 
represent  new  disclosure  items.  While,  as  noted 
above,  closed-end  funds  have  many  characteristics 
in  common  with  mutual  funds,  they  also  are  similar 
to  non-investment  company  issuers  in  that  they 
issue  securities,  in  more  traditional  underwritings. 
wiiich  are  subsequently  traded  on  exchanges  or  in 
the  over-the-counter  market  Where  the  disclosure 
item  in  Form  N-2  concerns  matters  that  doaed-end 
funds  have  in  common  with  mutual  funds,  the 
provisions  of  the  propoaed  revisions  have  been 
drafted  to  parallel  Form  N-lA.  Where  the  disclosure 
item  in  Form  N-2  concerns  matters  that  cloaed-end 
fund  offerings  have  in  common  with  offerings  of 
non-investment  company  issuers,  the  propoaed 
revisions  have  been  drafted  to  parallel  Regulation 

■*  See  propoaed  Items  l.l.a,  l.l.b,  l.lx.  and  l.l.e. 
If  any  of  the  securities  are  offered  for  the  account  of 
an  existing  securityholder  this  fact  must  also  be 
disclosed  5ee  proposed  Item  l.li. 

*■  See  proposed  Item  l.l.d. 

**  See  proposed  Item  1.1  Ji.  In  additioa  proposed 
rule  481(g)  would  require  a  similar  legend  to  be 
placed  on  the  cover  of  the  SAI  when  it  is  used 
before  the  effective  date  of  the  registration 
statement  See  discussion  infra.  Section  VI  of  this 
release. 
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The  cover  page  also  would  conUin  the 
table  currently  required  by  Form  N-2 
which  sets  forth  the  underwriting 
compensation  and  Ae  amount  of    . 
proceeds  to  the  fund.*'  However,  in 
order  to  use  terminology  that  is  more 
famifiar  to  investms  in  investment 
companies,  the  Comnission  is  proposing 
to  change  tiie  caption  on  the  table  that 
currently  refers  to  underwriting 
dttcouats  to  "Sales  Load".'*  The 
Commission  believes  that  use  of  the 
terai  "sales  load"  wiB  improve 
investors'  understandiag  tit  why  die  per 
share  net  asset  value  of  a  closed-end 
fund  which  charges  a  sales  load 
typically  is  less  dian  the  share  price 
paid  by  investors  in  the  offering. 

In  addition  to  these  items  of 
information,  the  Commission  is 
proposing  to  require  prominent 
disclosure  on  the  cover  of  a  prospectus 
used  during  an  initial  offering  stating 
that  the  Registrant's  securities  have  no 
history  of  public  trading,  and  describing 
the  tendency  of  closed-end  funds 
frequently  to  trade  in  the  secondary 
market  at  a  price  below  net  asset  value 
and  their  offering  price  and  the  risk  of 
loss  this  creates  for  those  investors 
purchasing  shares  in  the  initial 
offeriBg.*"  A  study  recendy  completed 
by  the  Commission's  Office  of  Economic 
>^alysis  demonstrates  that  a 
substantial  decrease  in  the  value  of 
shares  quite  often  occurs  shOTtly  after 
the  initial  offering.^o  While  some  of  the 
decrease  is  due  to  the  sales  load,  there 
appears  to  be,  in  many  instances,  a 
further  reduction  in  share  value  below 
net  asset  value  that  cannot  be  explained 
by  the  sales  load.  The  significance  of 
this  decrease  and  the  likelihood  of  its 
occurrence  shortly  after  an  initial 
offering  of  closed-end  fund  shares 
makes  this  material  information  that  an 


*'  See  propoMd  Item  1.1«.  A  new  ImtrvctioB  i* 
propoMd  to  be  added  to  thi*  item  to  notify  funds 
thai  pay  underwritiog  expeiwea  by  boirowiag 
amounta  inatead  of  leUing  at  a  diwount  not  to 
reflect  thoae  amounts  in  the  table  but  to  proWde  a 
cross-reference  to  the  text  of  the  prospectus 
discussing  the  borrowed  amounts.  These  amounts 
would  also  be  disclosed  in  ^  fee  table.  5ee 
discussion  infra  at  section  IH3.  of  the  relame. 
InstnM^ioM  would  alao  be  added  similar  to 
Inatiuctiaas  S  and  4  to  hem  SOlCcHlO)  of  RegaUtiea 
S-K  (17  Cnt  zaJSUcHmi  eeManmg  oUaiii^ 
made  oo  a  beat  aSorts  basis  and  ovar^allolineiit 
options. 

*■  See  iMtnction  2  to  prepoaed  Item  Llf.  Tite 
underwritiiig  diacoul  conatitutaa  "aales  load" 
under  aectton  2(a)(35)  of  Ike  1940  Act  (15  U.SX:.  80»- 
2(a)(35}).  Any  compenaatton  to  underwriters  or 
dealers  that  does  not  constitute  sales  load  will  be 
set  forth  in  a  footoote  to  the  table.  Any  Bd<fitional 
oOering  expeneea  wMid  be  set  ferih  to  flie  footaote 
to  theUUecat4ed  farby  iMtMcflonS  topiopoaed 
Item  l.tf. 

"  See  pnpoaed  Man  t.U. 
**  *Tba  Posi<Nhr<i«  Mee  Perfonnaiwe  of 
Closed-End  Funds,"  July  21, 1BB9. 


investor  would  want  to  know  before 
investing.  j 

Comment  is  requened  on  whether 
funds  should  be  permitted  to  develop 
appropriate  disclosure  describing  the 
risks  associated  with  closed-end  fund 
discounts,  as  contemplated  by  the 
proposed  item,  or  whether  the 
Commission  should  require  specific 
disclosure  in  the  form  of  a  prescribed 
legend  describing  the  discoimt 
phenomenon  and,  if  so,  what  the 
prescribed  legend  should  be. 
Commenters  are  askad  to  weigh  the 
advantages  and  disadvantages  of  a 
standardized  legend  with  those  of 
providing  some  flexibility  to  funds  in 
this  area.  If  funds  are  permitted  to 
develop  their  own  disclosure,  they  must, 
of  course,  describe  the  frequency  of 
closed-end  fund  discounts  in  a  non- 
misleading  manner.  Disclosure  creating 
the  impression  that  dosed-end  fund 
shares  are  as  likely  to  trade  at  a 
premium  as  at  a  discount  would  not  be 
adequate.  Comment  also  is  requested  on 
whether  disclosure  of  the  type  proposed 
would  sufficiently  inform  investors  of 
the  risks  associated  with  closed-end 
fund  discounts  or  whether  additional,  or 
different  requirements  should  be 
prescribed  and,  if  so,  what  those 
requirements  should  be.  For  example,  to 
further  investor  understanding  of  the 
discount  from  the  offering  price 
attributable  to  underwriting 
commissions,  should  consideration  also 
be  given  to  requiring  that  confirmations 
for  sales  of  securities  of  closed-end 
fimds  in  the  initial  oaring  disclose 
these  amounts  as  sales  loads? 

The  Commission  recognizes  that 
prospectus  disclosure  may  not  be  useful 
to  persons  who  make  a  decision  to 
purchase  prior  to  receiving  a  prospectus. 
Accordingly,  the  Commission  requests 
comment  with  reBpe<l  to  current 
industry  practice  by  brokers  in 
disclosing  the  discoust  risk  to 
customers.  In  addition,  how  should 
brokers  consider  the  discount  risk  in 
making  determinatioas  whether  to 
solicit  or  otherwise  recommend  closed- 
end  funds?  See  Hanlf  v.  SEC.  415  F.2d 
589,  597  (2d  Cir.  1969]  (broker-dealer 
"cannot  recommend  a  security  unless 
there  is  an  adequate  end  reasonable 
basis  for  such  recomaiendaiion").  What 
effect,  if  any.  would  p ronunent 
prospectus  disclosure  have  on  brokers 
sales  practices  with  Kspect  to  dosed- 
end  fitnds?  What  is  tiie  responsibility  of 
brokers  who  sell  cloied^nd  funds  to 
disclose  the  discount  risk  to  their 
customers?  Finally,  oDOunent  is 
requested  oa  whether  the  discount 
disclosure  requirements  for  closed-end 


bond  funds  should  be  different  &om 
those  for  equity  funds.'* 

The  Commission  also  is  proposing 
that,  where  applicable,  the  cover  of  the 
prospectus  contain  a  crois-reference  to 
the  sections  of  the  prospectus  that 
describe  any  factors  that  would  make 
the  offering  speculative  or  one  of  high 
risk." 

Item  2 — inside  Front  and  Outside  Back 
Cover  Pages  | 

Proposed  Item  2  would  require 
disclosure  about  certain  pignificant 
matters  on  the  inside  froat  or  outside 
back  cover  pages  of  the  prospectus.  This 
item,  which  is  similar  to  Item  502  of 
Regulation  S-K  {17  CFR  229.502),  woukl 
incorporate  the  requirements  of 
paragraphs  (d)  through  (^  of  role  461 
under  the  1933  Act  (17  CfR  23a481(d)- 
(f]],  which  require  a  statement  or  legend, 
where  applicable,  with  respect  to  over- 
allotments  or  stabilizing  transactions, 
offerings  to  existing  shareholders 
pursuant  to  warrants  or  tights,  and 
prospectus  delivery  requfa^ments  of 
dealers  (in  addition  to  their  obligation 
when  acting  as  underwriters  and  with 
respect  to  their  unsold  aflotments  or 
subscriptions).  Proposed  It«n  2  wotdd 
also  require  funds  whose  securities  are 
listed  on  a  national  securities  exchange 
or  on  the  over-the-counter  market  to 
disclose  this  fact  and  identify  the 
symbol  imder  which  their  setrurities  are 
listed.'^ 

Item  3 — Synopsis 

The  Commission  proposes  to  amend 
Item  3  of  Form  N-2  (currently  Item  2)  to 
require  a  tabular  presentation  of 
expenses  ("fee  table"]  to  be  set  out  as 
part  of  the  synopsis  at  the  beginning  of 
the  prospectus.**  The  fee  table  would 


"  The  study  found  that  bond  funds  trade  at  a 
negligible  discount  after  120  tradicig  days.  Id. 
However,  one  expert  has  found  that  bond  funds 
have,  over  6ie  past  ten  years,  tnded  at  a  discount 
of  3.96%.  See  Heizfeld,  Itie  Peo^efs  Choioe:  Money 
Still  Pouring  In  to  Closed-End  Ftndi,  Barron's.  May 
16, 1988,  at  55.  The  Commission  ia  proposim  to 
require  the  disclosure  on  the  cover  of  all  closed-end 
fund  prospectuses,  induding  bond  funds,  since  there 
is  an  immiediate  decrease  in  the  value  of  aa 
investor's  mvestasenL 

"  See  propoaed  Hem  \A.\.  Wmn  i8Uc)(4)  of 
Regulation  S-K  (17  CFR  229.S01(c)(4])  requires  a 
similar  cross-reference. 

"  Item  2(a)  of  Fom  N-M  aa^  Hen  802(aX8]  of 
Regulatwn  &-K  (17  CFK  ZZBJO^ansi)  reqaire 
sii^tf  disdoaw*. 

Opeo-4iid  funds  fiihig  on  nirm  N— lA  are 
required  to  indade  a  fise  taUe  a  a  rendt  of 
amendmenls  to  Fom  N-IA  adqpted  in  Investment 
Company  Act  Rel.  Na  10244  (F«b.  1, 1S88]  (53  PR 
3192  (Feb.  4, 1968)).  Amendmenls  to  Form  N-3  and 
Form  ^i-4  require  a  fee  table  in  tte  registration 
statements  used  for  variable  amulty  separate 
accounts.  Investment  Company  Act  Rel.  No.  IB'.'es 
Uan.  23, 1989)  (54  FR  4772  Qan.  SI.  1989]). 
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reflect  both  transactional  expenses  and 
expenses  paid  directly  by  shareholders, 
such  as'  sales  loads;  expenses  deducted 
from  fund  assets,  such  as  management 
fees;  and  payments  to  preferred 
shareholders."  The  fee  table  also 
would  provide  an  example  of  the 
cumulative  amounts  of  die  fees  charged 
over  various  investment  periods. 

The  proposed  fee  table  ("N-2  fee 
table")  is  similar  in  many  respects  to  the 
table  required  by  Form  N-lA  for  mutual 
funds  ("N-IA  fee  table")  "  except  that 
it  has  been  modified  to  reflect  certain 
types  of  closed-end  fimd  expenses  and 
to  provide  a  method  of  calculating  these 
expenses.'^ 

A  new  section  of  the  N-2  fee  table 
would  show  payments  to  preferred 
shareholders.  While  these  distributions 
usually  are  not  considered  an  "expense" 
of  a  fluid,  these  payments  reduce 
earnings  available  for  distribution  to 
common  shareholders  and  as  such 
represent  a  "cost"  to  those 
shareholders." 


The  proposed  N-2  fee  table  would  not 
be  required  to  be  included  in 
prospectuses  that  offer  only  debt 
securities,  because  the  level  of  a  fund's 
expenses  shown  on  the  N-2  fee  table  is 
much  less  important  to  an  investor  not 
having  an  after-expense  interest  in  the 
returns  of  a  closed-end  fund.  "Hiese 
expenses  should  not  affect  the 
anticipated  return  on  a  fund's  debt 
securities,  since  the  fund's  obligations  to 
meet  the  interest  and  repayment 
requirements  of  these  securities  is  not 
tied  to  the  fund's  yield  or  total  return.  In 
addition,  the  asset  coverage 
requirements  of  the  1940  Act  mitigate 
the  effects  of  a  fund's  expenses  on  the 
interest  and  repayment  requirements  of 
debt  securities,  since  they  provide 
additional  assurance  that  diese 
expenses  will  be  absorbed  by  the 
holders  of  common  and  preferred 
stock."  The  Commission  requests 
comment  on  whether  the  information 
that  would  be  included  in  the  N-2  fee 
table  would  be  material  to  pimihasers  of 
debt  securities. 


Item  4 — Condensed  Financial 
Information 

The  Commission  is  proposing 
extensive  revisions  to  the  condensed 
financial  information  ("per  share  table") 
contained  in  the  prospectus.  The 
revisions  are  intended  to  shorten  and 
simplify  the  per  share  table  while 
providing  more  useful  and 
understandable  information  to  investors. 
Some  items  would  be  deleted,  others 
added,  and  the  captions  of  some 
rephrased  to  make  them  easier  to 
understand. 

The  per  share  table  summarizes  the 
financial  statements.'**'  It  currently 
consists  of  thirteen  items  of  information 
set  out  in  columnar  format  for  each  of 
the  last  ten  fiscal  years  of  the  fund.  The 
first  nine  items  set  out  the  yearly  income 
and  capital  changes  of  the  fund  on  a  per 
share  basis.  The  last  four  items  disclose 
certain  fund  ratios.  Under  the  proposed 
revisions,  the  per  share  table  would  be 
reduced  to  ten  items.  The  current  and 
proposed  tables  are  set  out  below: 


Current  Tabto 


Proposed  Table 


Per  share  income  and  capital  changes  (for  a  share  outstanding  throughout  the  year) 


1.  Investment  irtcome; 

1.  Net  investment  income 

2.  Expenses: 

2.  Net  gains  or  loeses  on  securities  (both  realized  and  unrealized) 

3.  Net  investment  income; 

3.  Dividends  (from  net  Investment  income) 

4.  Dividends  from  net  Investment  income: 

4.  Distributions  (from  capital  gains) 

5.  Net  realized  and  unrealized  gains  (losses)  on  securities: 

5.  Net  asset  value  (at  end  o(  period) 

6.  Distributions  from  net  realized  gaina  on  securities: 

7.  Net  increase  (decrease)  In  net  asset  value; 

8.  Net  asset  value  at  beginning  of  period; 

9.  Net  asset  value  at  end  of  penod. 

ftalios 


10.  Expenses  to  average  net  assets 

11.  Net  investment  income  to  average  net  assets 

12.  Portfolio  tunwver  rate 

13.  Number  of  shares  outstanding  at  end  of  period 


6.  Expense  ratio  (expense  to  assets  average  net  assets) 

7.  Net  investment  income  to  average  net  assets 

8.  Portfolio  turnover  rate 

9.  Total  return 

10.  Net  assets  at  end  of  penod  (000s) 


"  Payments  to  preferred  shareholders  would  not 
)x  required  in  a  prospectus  that  offers  only 
preferred  shares.  5ee  Instruction  11  to  proposed 
Item  3. 

»•  See  Item  2(a){i)  of  Form  N-IA. 

■^  Unlike  the  r4-lA  fee  table,  the  proposed  N-2  fee 
table  does  not  instruct  the  fund  to  look  to  the 
expenses  during  the  last  fiscal  year  to  determine  the 
aruual  expenses,  but  rather  instructs  the  fimd  to 
state  the  basis  on  which  the  expenses  are  deducted 
or,  if  none,  to  estimate  the  expenses  that  will  be 
deducted.  This  is  because  most  closed-end  funds  do 
not  have  any  operating  history  prior  to  the  use  of 
their  current  prospectus.  In  this  respect  aU  dosed- 
end  funds  would  be  treated  like  "new"  mutual  funds 
(see  Instructions  11(a)  and  13(b)  to  Item  2(a)(i)  of 
Form  N-IA)  except  that  the  "Example,"  which  sets 
out  cumulnHve  expenses  over  one.  three,  five,  and 


ten  year  periods,  would  be  required  by  the  N-2  fee 
table  to  show  expenses  for  each  of  the  periods. 
Unlike  "new"  mutual  funds,  which  are  only  required 
to  show  expenses  for  one  and  three  year  periods 
(see  Instruction  14(e)  to  Item  2(a)(i)  of  Form  N-IA), 
"new"  closed-end  funds  generally  have  a  fixed 
capitalization  and  do  not  increase  their  assets  under 
management  by  continuously  offering  their 
securities.  Accordingly,  dosed-end  fuids  have 
relatively  stable  expenses  and  extrapolating  those 
expenses  into  the  future  would  produce  meaningful 
information.  The  Commission  is  requesting 
comment  on  how  the  table  should  be  further 
adapted  to  accommodate  BDCs.  See  discussion 
infra  at  section  III.F  of  this  release. 

'*  Similarly,  interest  payments  on  long-term  debt 
which  may  be  part  of  the  capitalization  of  a  closed- 
end  fund,  would  be  included  among  the  annual 


shareholder  expenses.  See  Instruction  8  to  proposed 
Item  3.1  of  Form  N-2. 

**  Section  18(a)(1)  of  the  1940  Act  (15  U.S.C  80a- 
18(a)(1)]  requires  a  closed-end  fund  that  offers  debt 
securities  to  maintain  a  300%  net  asset  coverage 
Immediately  following  the  offering  and  on  an 
ongoing  basis  as  a  condition  to  declaring  dividends 
and  disthbutioiu. 

*"  As  proposed,  the  financial  statements  would 
be  located  in  the  SAI.  Most  dosed-end  fund 
prospectuses,  since  they  are  used  only  during  the 
initial  offering,  do  not  conUin  finandal  sUtements 
or  a  per  share  toble.  As  is  the  case  with  current 
Form  N-2,  the  table  would  appear  only  in  a 
prospectus  used  in  a  subsequent  offering  or,  if  the 
fund  issues  securities  in  connection  with  a  business 
combinatioa  as  part  of  a  registration  statement  on 
Form  N-14. 


Federal  Register 


/  Vol  54.  No.  154  /  F^ 


y,  August  11,  1989  /  Proposed  Rules 


The  first  two  Uems  of  the  table, 
"investment  income"  and  "expenses." 
would  be  deleted  so  that  the  initial 
caption  wovid  be  "net  inrestment 
incoBse."  Tbe  ddeted  items,  which 
served  maiiyy  to  disdose  fund 
expenses,  wo«M  be  reflected  in  the 
sumamiMd  expense  infonnation 
provided  in  the  N-2  fee  table,  which 
would  be  required  to  be  located  sear  the 
per  share  table.*'  Althougjh  die  fee  table 
would  include  only  current  expense 
information,  historical  expense 
information,  while  not  required  in  Ae 
prospectus,  would  be  available  for 
recent  poiods  in  the  financial 
statements  indaded  in  the  SAL 

Two  items  of  information  that  set  out 
net  asset  values  at  the  beginning  and 
end  of  each  period  and  (he  net  rtutn^  {q 
net  asset  value  during  each  period 
would  be  condensed  so  that  only  Ae  net 
8  wet  value  of  the  fiuid  at  the  end  of 
each  p«iod  (and,  if  the  fund  has  been  in 
operation  lor  less  than  one  year,  its  net 
asset  value  imraediately  after  its  initial 
public  offering)  would  be  set  forth.** 

A  line  would  be  added  to  set  forth  the 
total  return  of  the  fund  for  each  period. 
Currently,  investors  are  (Hily  able  to 
estimate  overall  performance  of  a  fund 
by  analyzing  the  change  in  net  asset 
value  and  distributions  during  a  period. 
Inclusion  of  total  return  infonnation  in 
the  prospectus  **  should  provide  more 


*■  The  infonnation  in  Items  1  through  4  of 
proposed  Fonn  N-2  would  be  required  to  be  set 
forth  in  numerical  order  in  the  prospectus,  not 
preceded  or  separated  by  any  other  item.  See 
Cdneral  Instructions  to  Parts  A  and  B  of  proposed 
Form  N-2.  The  N-2  fee  table,  Item  3,  would 
therefore  precede  the  per  share  table.  Item  4. 

**  Since  the  net  asset  value  at  the  end  of  one 
r<iriod  will  be  the  same  as  the  net  asset  value  at  die 
b-iginning  of  the  next  period,  the  current  format  for 
this  information  is  repetitive.  The  proposed  format 
Kill  still  permit  investor*  to  track  fluctuations  In  net 
asset  value  &t>m  one  year  to  the  next. 

TIM  Gonijuission  recently  adopted  amendments 
to  rule  4S2  (17  CFR  230.482],  the  "omitting 
piospectus  rule"  which,  among  other  things,  require 
that  an  advertisement  of  a  mutual  fund  that 
contains  perfoimaace  infonnation  disclose  the 
fund's  total  retuni  for  the  previous  one,  five,  and  ten 
year  period*.  See  rule  462(e)  under  tlie  1933  Act  (17 
CFR  23a482(eU  and  Investment  Company  Act  ReL 
No.  t«24S  (Feb.  1 1988)  (53  PR  3868  (Feb.  la  1988)). 
Nine  commenters  on  the  proposal  of  these 
aniendmenta  urged  that  total  retnm  t>e  provided  In 
the  mutual  fund  prospectus  (in  Ueu  of 
advertiaeinents).  See  Summary  of  Comments  on 
Mutual  Fmnl  Atfveitiaing  Proposals  (Mordi  31, 1987) 
In  File  No.  87-2»-ee.  The  Commission  expects  to 
consider  piaposlug  for  comment  similar 
•mendoients  to  liM  nnitual  fnad  per  shore  tri>le. 


concise,  precise,  and  sseful  iofonBation 
regarding  historical  psrformanoe  of  a 
closed-end  fund.** 

The  CoBBDiaaion  {Rcposes  to  replace 
the  item  requiring  disclosure  of  the 
"number  of  shares  outstanding  during 
the  period"  with  diecioeure  of  the  net 
assets  of  the  fund  at  4ie  end  of  the 
period.  The  number  of  shares 
outstanding  is  in-andof-itself  not 
significant  financial  information 
because  &ie  number  of  shares  is  a 
function  of  both  the  sbe  of  the  fund  and 
the  price  of  a  share,  the  latter  of  which 
is  largely  determined  arbitrarily  [e^g., 
$10.00)  at  the  time  of  tbe  initial 
offering.**  However,  the  size  of  the  fund 
(which  currently  can  be  determined  by 
multiplying  the  number  of  shares  by  die 
fund's  per  share  net  asset  value)  may  be 
an  important  consideration  for  many 
investors  in  selecting  a  fund.  For  diis 
reason,  a  line  would  be  added  to  the 
Form  N-2  per  share  table  to  set  out  the 
closed-end  fund's  tot^  net  assets  at  the 
end  of  each  period. 


*•  Proposed  InRtruction  14  to  the  per  share  table 
specifies  that,  unlike  the  total  return  figures  used  in 
mutual  fund  advertisements,  the  per  share  table 
total  return  figures  would  be  based  on  fiscal  years 
«ad  would  not  renect  sales  loads.  This  is  because 
the  per  share  table  infonnation  (as  well  as  the 
financial  statements)  report  only  direct  fund 
expoMea,  and  because  tbe  year-by-year  format 
Bakes  it  impractical  to  deduct  a  sales  load.  The 
instruction  would  require  the  fund  to  include  a  note 
to  the  per  share  table  explaining  the  fact  that  these 
charges  are  not  reflected  in  total  return.  Finally,  the 
instruction  specifies  that  total  return  is  to  be 
calculated  assuming  that  shares  were  purchased  on 
the  first  day  of  the  fiscal  year  and  sold  on  the  last 
day  at  the  then-current  market  prices,  and  that  all 
dividends  and  distributions  were  reinvested  at 
prices  obtained  by  the  fund's  dividend  reinvestment 
plan.  H  the  fund  does  not  have  such  a  plan,  the 
instmction  specifies  that  reinvestments  shall  be 
assumed  to  be  made  at  the  per  share  net  asset  value 
ofl  (he  date  of  disbTbution,  anless  the  market  value 

value,  in  which  case,  the  fund  is  directed  to  assume 
that  dividends  and  distributions  were  reinvested  at 
market  value.  This  method  Ibcuses  on  the 
investment  experience  of  fund  shareholders. 
Comment  is  requested  on  an  alternate  method  that 
assumes  that  dividends  and  distributions  are 
reinvested  at  the  net  asset  value  calculated  on  the 
date  of  distribution.  Under  ttiis  method  a 
shareholder's  total  return  gaieratly  will  not  match 
the  total  return  set  out  in  the  per  share  table  since 
share  price  will  diverge  froia  net  asset  value. 

**  The  number  of  shares  dutatanding  is  important 
information  «vith  respect  to  voting  control  of  the 
fund.  Proposed  Item  10.6  of  Form  N-2  would  require 
a  table  disclosing  the  number  of  shares  cuirently 
outstanding  in  the  text  of  the  praspectua. 


Items  5  and  ft— Plan  of  Distribution  and 
Selliqg  Shareholders 

Revised  Item  S  would  require  the 
disclosure  of  substantially  the  same 
information  called  for  by  Item  4  of 
current  Form  N-2.  In  addltica  the  item 
would  specifically  require  a  description 
of  any  arrangements  under  which  an 
underwriter  will  perform  administrative 
or  custodial  services  for  the 
Registrant;*"  a  statement  of  the 
underwriter's  intention  to  proceed  with 
the  offering  if  a  material  adverse  change 
occurs  prior  to  the  time  investors  are 
required  to  make  an  investment 
decision,** '^  and  iirformation  %vidi  respect 
to  the  intention  of  underwriters  to  act  as 
market  makers  for  the  fusd's  securities 
if  they  are  not  listed  on  a  nadcnai 
securities  exchange.**  These 
requirements  are  intended  to  elicit 
information  concerning  the  continuing 
relationship  between  the  underwriter 
and  the  fund,  the  completion  of  the 
imderwriting  of  the  fund's  securities, 
end  the  likelihood  of  a  secondary 
market  in  the  fund's  securities 
developing  after  the  offering  is 
completed.  Disclosure  concerning 
escrow  arrangements  for  investor's 
funds,  if  applicable,  and  die  date  on 
which  payment  for  securities  must  be 
made  by  investors  also  would  be 
required.**  In  addition,  the  sales  load 
terminology  has  been  incorporated  into 
this  item,  consistent  with  the  approach 
taken  on  the  cover  page.  Finally,  the 
information  with  respect  to  selling 
shareholders  required  by  Item  507  of 
Regulation  S-K  (17  CFR  229.507),  some 
of  which  is  currenUy  called  for  by  Item 
4(e)  of  Form  N-2,  would  be  required  to 
be  set  forth  in  response  to  Item  6. 

Item  7— Use  of  Proceeds  j 

Revised  Item  7  would  require 
disclosure  of  the  fund's  principal  use  of 
proceeds  from  the  offering.  This 
proposed  item  is  similar  to  Item  5  of 
Form  N-2  but  would  require  an 
additional  item  of  information  and 
include  two  new  instructnns. 
Instruction  2  would  require  funds  using 


**  5ee  proposed  Item  S.l.b.  A  iiore  detailed 
description  of  these  services  wotld  be  required  in 
the  SA!  in  response  to  paragraphs  2DJ  and  20.4  of 
proposed  Item  20.  | 

*'  See  proposed  Item  S.l.d.      I 

**  See  proposed  Item  5.9, 

**  See  proposed  Items  S.B  ondBJ. 
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a  material  amount  of  proceeds  from  the 
offering  to  discharge  indebtedness  to 
state  the  interest  rate  and  maturity  of 
the  indebtedness  being  retired.*" 
Instruction  3  would  require  fimds 
intending  to  borrow  money  in 
connection  with  the  offering  to  pay 
underwriting  commissions  or  discounts 
to  identify  the  lender  and  disclose  die 
amount  of  the  first  installment,  the  rate 
of  interest,  the  date  on  which  payments 
will  begin,  the  dates  and  amoimts  of 
subsequent  installments,  and  the  fact 
that  interest  paid  will  not  be  available 
for  investment  purposes  and  will 
increase  the  expenses  of  the  fund. 
Finally,  Item  7.2  would  require 
disclosure  of  the  length  of  time  until  the 
fund  expects  to  invest  net  proceeds 
fully,  the  reasons  for  any  anticipated 
lengthy  delay  in  investing  net  proceeds, 
and  the  consequences  of  any  delay.** 

Item  B — General  Description  of  the 
Registrant 

(1)  Changes  in  Investment  Policies. 
Proposed  Item  8.2,  which  requires  the 
fimd  to  describe  its  investment 
objectives  and  policies,  is  substantially 
the  same  as  Item  7  of  Form  N-2  and  Item 
4(a)(ii)  of  Form  N-IA.  Consistent  with 
the  current  form,  proposed  Item  8.2 
would  not  require  detailed  disclosure  of 
any  policy  that  has  not  been  used  by  the 
fund  during  the  prior  year  and  which  the 
fund  does  not  contemplate  using  in  the 
future,  or  which  limits  a  particular 
investment  practice  so  that  no  more 
than  5  percent  of  the  fund's  net  assets 
are  at  risk  from  the  use  of  such 
practice.**  This  item  would  be  revised 
to  require  disclosure  of  whether  the  fund 
will  provide  any  notice  to  its 
securityholders  of  a  change  of  such  an 
investment  policy.**  Often,  a  fund  may 
change  its  policies  from  those  set  forth 
in  the  prospectus  in  a  manner  that,  for 
example,  may  substantially  increase  the 
level  of  risk  involved  in  an  investment  in 
the  fund.  Unless  the  change  relates  to 
certain  policies  specified  by  the  1940 


••  Instruction  2  to  Item  5  of  Form  N-2  currently 
does  not  provide  specific  guidance  on  this 
disclosure  obligation.  The  language  of  this  proposed 
instruction  is  derived  from  Instruction  4  to  Item  504 
of  Regulation  S-K  (17  CFR  229.504). 

*>  Instruction  3  to  proposed  Item  7.1  and  proposed 
Item  7.2  would  codify  current  disdosiuv  practices. 

**  The  proposed  item  would  include  a  new 
instruction  on  how  to  calculate  the  percentage  of 
assets  which  are  at  risk  in  connection  with  a 
particular  practice.  As  noted  in  the  instruction,  tbe 
determination  should  be  made  by  reference  to  the 
potential  liability  or  loss  wUdi  may  be  incurred  in 
connection  with  a  particular  practice  [e.g.,  the 
potential  loss  if  a  fund  sells  a  "call"  option)  and  not 
the  amount  the  fund  initially  expends  in  connection 
with  a  particular  practice. 

"  See  proposed  Item  6.4.b.  The  item  would 
require  information  regarding  notice  to  senior 
securityholders  as  well  as  common  shareholders. 


Act  as  requiring  a  shareholder  vote,**  or 
policies  which  the  fund  designates  in  its 
prospectus  as  only  being  changeable  by 
shareholder  vote,**  funds  would  not  be 
required  to  make  securityholders  aware 
of  these  poUcy  changes.*'  The  proposed 
disclosure  would  alert  investors  to  the 
risk  that  policy  changes  may  be  made 
without  dieir  knowledge. 

(2)  Market  Data.  Item  6(d)  of  Form  N- 
2  currendy  requires  that  the  prospectus 
set  forth  in  tabular  form  the  fund's  high/ 
low  share  prices,  net  asset  value,  and 
the  volume  of  trading  for  the  prior  three 
years.  The  Commission  is  proposing  to 
modify  this  requirement  in  order  to 
require  disclosure  that  provides  a  more 
precise  correlation  between  share  price 
and  market  discount  or  premitim. 
Proposed  Item  8.5  woald  require  the 
prospectus  to  set  forth  historical  market 
price  information  for  the  fund's  common 
stock  for  the  preceding  two  full  fiscal 
years,  plus  any  subsequent  interim  fiscal 
period.*'  Item  8.5  would  also  require  the 
premium  or  discount  of  the  market 
prices  to  net  asset  value  to  be  set  forth. 
This  information  would  include 
quarterly  high/low  price  information 
and  the  corresponding  premium  or 
discount  of  the  market  prices  to  net 
asset  value.  Item  8.6  would  require  the 
prospectusJo  disclose  whether  the 
fund's  common  stock  has  historically 
traded  at  a  discoimt  or  premium  to  net 
asset  value  and  to  set  forth  in  tabular 
form  the  range  of  the  discount  or 
premium  of  market  value  to  net  asset 
value  on  a  quarterly  basis  for  the 
preceding  two  years.**  The  purpose  of 
these  two  sub-items  would  be  to  provide 
investors  with  the  historical  market 
price  information  which  generally  is 
considered  significant  in  evaluating 
closed-end  funds.  The  additional  data 
that  would  be  required  by  Item  8.6 
concerning  the  range  of  discounts  and 
premiums  may  be  necessary  because  the 
premiiun  or  discount  corresponding  to 
the  high/low  market  prices  will  not 
necessarily  refiect  those  periods  when 
the  discount  or  premium  to  market  value 
was  at  its  highest  or  lowest.  The 
Commission  requests  comment  as  to 
whether  its  proposed  approach  for 
disclosing  market  price  infonnation  and 


'*  See  section  13(a)  of  the  1940  Act  (15  US.C 
e0a-13(8)). 

"  See  section  8(b)(2)  of  the  1940  Act  (15  U.S.a 
80a-8(bH2)). 

**  Shareholders  of  open-end  funds  could  become 
aware  of  such  changes  (although  not  always 
prospectively)  when  they  receive  updated 
prospectuses.  See  Pari  V  of  this  release. 

"  Similar  information  is  called  for  by  Item  201(a) 
of  Regulation  S-K  (17  CFR  228.201(a)). 

**  Proposed  Item  6.6  would  also  ivquife 
disclosure  of  any  methods  undertaken  (or  to  be 
undertaken)  to  reduce  any  discount 


discount/premiimi  infonnation  would  be 
helpful  to  investors,  whether  the  time 
periods  suggested  are  appropriate, 
whether  high/low  net  asset  value 
information  should  continue  to  be 
included  during  the  specified  periods, 
and  whether  the  Commission  should 
consider  making  the  information  called 
for  by  proposed  Items  8.5  and  8.6 
available  to  shareholders  on  an  annual 
basis  in  the  proxy  statement  or  annual 
report  to  shareholders  of  closed-end 
funds. 

Item  9 — ^Management 

Revised  Item  9  of  Form  N-2  would 
require  disclosure  of  how  the  fiind  is 
managed.  This  item  is  similar  to  Item  5 
of  Form  N-IA  and  would  consist  of 
many  of  the  disclosiu'e  requirements 
currendy  contained  in  Items  13  throu^ 
15  of  Form  N-2,  but  would  vary  in  two 
significant  respects.** 

(1)  Portfolio  Managers.  Item  9.1.C 
would  require  disclosure  about  all 
persons  who  significandy  contribute  to 
the  fund's  investment  advice.  Item  15  of 
Form  N-2  currendy  requires  disclosure 
of  the  management  responsibihties  of 
the  board  of  directors  and  the 
investment  adviser  of  a  closed-end  fund, 
but  does  not  require  the  name  of  any 
individual  employed  by  the  adviser  of 
the  fund,  such  as  a  portfolio  manager, 
whose  participation  in  providing 
investment  advice  may  be  important  to 
fund  investors.  Item  9.1.C  wotiJd  require 
disclosure  of  each  such  person's  name, 
title,  business  experience,  and  the 
period  in  the  position  with  the  fund.  The 
disclosure  of  this  information  is 
intended  to  make  investors  aware  of  the 
individuals  who  may  not  be  named  as 
the  investment  adviser  to  the  fund,  but 
who  nonetheless  may  have  a  significant 
impact  on  the  fund's  investment  success. 
This  disclosiu^  wriii  permit  investors  to 
assess  the  background  and  experience 
of  such  person  and  evaluate  the  extent 
of  this  person's  responsibility  for  the 
previous  investment  success  (or  lack 
thereof)  of  the  fund  before  making  an 
investment  decision.*" 


**  Following  the  approach  taken  in  Form  N-IA. 
disclosure  about  the  fund's  management  would  be 
abbreviated  in  the  prospectus.  Additional 
information  would  be  available  in  the  SAL  See 
proposed  Item  16  of  Form  N-2. 

*"  The  Commission  also  is  proposing  to  require 
total  return  data  to  be  included  in  the  condensed 
financial  information  in  the  prospectus.  See 
discussioa  tupra.  The  disclosure  of  changes  in  the 
portfolio  manager  would  allow  investors  to  evaluate 
the  historical  performance  data  in  light  of  this 
information.  Tlie  Commisaion  expect*  to  consider 
proposing  for  comment  similar  amendments  to  Form 
N-IA. 
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The  Commission  has  twice  proposed  a 
similar  disclosure  requirement."  In 
1982,  when  Form  N-lA  was  proposed 
for  comment,  the  Commission  proposed 
that  each  fund  identify  any  individual  or 
committee  that  managed  twenty-Bve 
percent  or  more  of  the  fund's  portfolio."^ 
In  1984,  as  part  of  proposed  Form  N- 
SAR,  the  Commission  proposed 
requiring  disclosure  of  the  name  of  the 
fund's  "portfolio  manager,"  the  person 
primarily  responsible  for  the  day-to-day 
task  of  managing  the  investment 
portfolio."  lliese  proposals  were  not 
adopted  primarily  because  of  concern 
expressed  by  conunenters  that,  in  many 
instances,  the  proposals  could  tend  to 
arbitrarily  label  individuals  as  having 
material  responsibilities  for  providing 
investment  advice  to  the  fund.  This, 
commenters  asserted,  would  not 
necessarily  reflect  the  dynamics  of  the 
investment  advisory  function. 

To  address  these  concerns,  the 
proposed  amendment  has  been  drafted 
to  limit  required  disclosure  to  only  those 
persons  who,  imder  the  organizational 
arrangements  of  the  investment  adviser 
(or  of  the  fimd,  if  internally  managed), 
make  a  significant  contribution  to  the 
investment  advice  received  by  the 
fund.**  The  proposed  amendment  is 
based  upon  Item  401(c)  of  Regulation  S- 
K  (17  CFR  229.401(c)),  which  requires 
similar  disclosure  regarding  employees 
who  make,  or  are  expected  to  make, 
significant  contributions  to  the 
registrant's  business,  although  they  are 
not  officers,  directors,  or  control 
persons.  Like  those  registrants  subject  to 
the  Item  401(c)  disclosure  requirement, 
the  success  of  a  fund  may  be,  "to  a  large 
extent,  contingent  upon  retaining  such 


•>  In  addiUon.  in  1972  the  Commission  published 
for  comment  a  proposed  staff  Guideline  to  Forms  S- 
4  and  S-fi  that  would  have  required  identification  of 
the  three  individuals  who  had  the  greatest 
responsibility  for  making  portfolio  investment 
determinations.  See  Investment  Company  Act  Rel. 
No.  7219  (June  9. 1972)  (37  FR 1280*  (June  29. 1972)). 
This  guideline  was  never  adopted. 

"  See  Investment  Company  Rel.  No.  12927,  supra 
note  la  The  Commission  explained  that  this 
disclostti*  requirement  was  proposed  because 
institutional  investors  were  interested  in  obtaining 
this  tnfonnation.  Commenters  argued,  however,  that 
Institutional  investors  already  had  sufficient  access 
to  such  Infonaation.  As  discussed  above,  the 
disclosurt  requirement  proposed  today  is  not  based 
upon  only  the  need  for  institutional  investors  to 
have  aocess  to  this  information. 

■■  See  Investment  Company  Act  Rel.  No.  14060 
(Aug. «.  1964)  (49  FR  32370  (Aug.  14. 1964)) 
(propoaing  Form  N-SAR,  the  semi-annual  report  for 
registared  investment  companies  filed  with  the 
CoBfflission  pursuant  to  rule  30bl-l  under  the  1940 
Act  (17  CFR  Z70.30bl-1)). 

**  Several  doeed-end  funds  have  asserted  the 
rMpoBsibility  of  a  single  individual  for  portfolio 
management  when  seeking  to  include  private 
account  performance  data  in  the  prospectuses  of 
closed-end  funds.  See,  e^..  Growth  Stock  Outlook 
Ttust.  Inc.  (pub.  avail.  Apr.  15, 1986). 


persons."  "  The  Commission  requests 
comment  on  whether  the  proposed 
disclosure  requirement  should  be 
modeled  after  Item  401(c)  or  whether  a 
different  test  with  a  more  objective 
standard  should  be  formulated  for 
determining  when  portfolio  manager 
disclosure  is  required,  and  if  so,  what 
this  test  should  be.  The  Commission 
also  requests  comment  as  to  whether 
additional  disclosure  should  be  required 
in  the  SAI  discussing  specifically  the 
nature  of  the  adviser's  (or  fund's) 
portfolio  decision-making  process,  and 
the  role  in  that  process  of  any  person 
listed  in  the  prospectus  in  response  to 
this  item. 

(2)  Non-resident  Officers,  Directors, 
Experts,  and  Advisers.  The  Commission 
is  proposing  a  new  Item  9.2  which  would 
require  the  fund  to  disclose  limitations 
on  the  ability  of  investors  to  enforce  the 
civil  liability  proviiions  of  the  federal 
seciuities  laws  against  non-resident 
officers,  directors,  advisers,  and  experts 
named  in  the  registration  statement 
("experts")  who  have  not  appointed  an 
agent  for  service  of  process  in  the 
United  States  or  who  maintain  a 
substantial  portion  of  their  assets 
outside  the  United  States.  In  recent 
years,  many  closed-end  funds  have 
registered  with  the  Commission  with 
investment  objectives  that  involve 
substantial  investment  in  foreign 
securities.  These  funds  include  "global 
funds"  (funds  investing  in  the  securities 
of  several  countries,  including  the 
United  States),  "international  funds" 
(ftmds  investing  in  the  securities  of 
several  countries,  axcluding  the  United 
States),  and  "country  funds"  (funds 
investing  in  a  single  country  or  a 
geographically  related  group  of 
countries).  Often  these  funds  have  non- 
resident directors,  officers,  advisers,  or 
experts,  who  do  not  consent  to  service 
of  process  or  maintain  a  substantial 
amount  of  assets  in  the  United  States. 
These  non-resident  persons  may  become 
liable  to  shareholders  under  the  federal 
securities  laws. 

Non-resident  investment  advisers  to 
registered  closed-end  fimds  must,  under 
rule  0-2  (17  CFR  275.0-2)  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b  etseq.]  ("Advisers  Act"), 
appoint  an  agent  for  service  of  process 
in  the  United  States.  Non-resident 
officers,  directors,  and  experts  of  funds 
are  under  no  such  obligation.  If  such 
non-resident  persons  have  not 
consented  to  service  of  process  within 
the  United  States,  It  may  be  impossible 


for  an  investor  to  obtain  personal 
jurisdiction  over  them  in  a  case  alleging 
liability  under  the  federal  securities  law. 
Even  if  personal  jiuisdiction  is  obtained, 
if  these  persons  do  not  maintain  assets 
in  the  United  States,  any  judgment  may 
be  unenforceable  because  some  foreign 
courts  may  not  honor  such  judgments  or 
because  the  cost  of  enforcing  a  judgment 
in  a  foreign  court  would  be  prohibitively 
expensive. 

Proposed  Item  9.2  is  based  on  Item 
502(f)  of  Regulation  S-K  (17  CFR 
229.502(f)]  and  would  require 
identification  of  each  of  these  non- 
resident persons  and  a  discussion  of 
how  enforcement  of  securities  law 
judgments  by  investors  may  be  affected 
by  the  fact  that  these  persons  are 
residents  of  foreign  countries  and 
maintain  a  substantial  portion  of  their 
assets  outside  of  the  Ibiited  States.  If 
the  fund  relies  on  the  opinion  of  counsel 
in  making  this  disclosure,  a  consent  to 
the  use  of  the  counsel's  name  and 
opinion  would  be  required  to  be 
included  as  an  exhibit  to  the  registration 
statement. 

In  addition  to  requiring  this 
disclosure,  the  Commission  seeks 
comment  on  whether  non-resident 
officers,  directors,  and  experts  of  closed- 
end  funds  should  be  required  to  consent 
to  service  of  process  in  the  United 
States.  Imposing  this  requirement  would 
further  the  protection  afforded  to 
investor^  by  the  federal  securities  laws. 
Currently,  rule  7d-l(bK7)  under  the  1940 
Act  (17  CFR  270.7d-l(b)(7))  requires 
non-resident  officers  and  directors  of 
Canadian  funds  seeking  to  register  with 
the  Commission  pursuant  to  an  order 
under  Section  7(d)  of  the  1940  Act  (15 
U.S.C.  80a-7(d))  to  exenute  a  consent  to 
service  of  process  within  the  United 
States,  and,  as  noted  above,  rule  0-2 
under  the  Advisers  Act  also  requires 
non-resident  investment  advisers  to 
execute  a  consent. 

Item  10 — Capital  Stock,  Long-Term 
Debt,  and  Other  Securities 

Item  lO  of  amended  Form  N-2  would 
require  disclosure  about  the  capital 
stock,  long-term  debt,  and  other 
securities  issued  by  the  fund.  Although 
the  disclosure  required  by  revised  Item 
10  would  be  essentially  the  same  as 
current  prospectus  disclosure 
requirements,"  Item  10  would  address 
four  additional  matters."^ 

(1)  Guaranteed  Distribution  Programs. 
Instruction  2  to  Item  lO.l.a  would  clarify 
the  disclosure  obligation  of  funds  with 


"Securities  Act  Rel  No.  5949  (July  28, 1978)  (43  FR 
34402  (Aug.  3, 1978))  (incorporating  Form  S-1  (7 
CFR  239.11)  disclosure  items  regarding  management 
of  publicly  held  companies  into  Regulation  S-K). 


••  See  Items  18  through  18  of  Form  N-2. 
"  A  fifth  matter  concerning  BOCs  is  discussed 
infra  at  section  UI.F.  of  this  release. 
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guaranteed  distribution  programs.  Under 
these  programs,  a  closed-end  fund 
guarantees  investors  a  minimum  cash 
distribution  or  dividend  payable  at 
predetermined  times.  If  fund  earnings 
are  insufficient  to  generate  this 
minimum  guaranteed  amount,  the  fund 
may  be  required  to  liquidate  a  portion  of 
its  portfolio  to  fund  these  distributions. 
The  instruction  would  require  disclosure 
about  these  programs,  including  a 
statement  that  the  program  may  result  in 
the  reduction  of  the  principal  of  a 
shareholder's  investment,  and  a 
description  of  any  tax  consequences  of 
the  payments. 

(2)  Dividend  Reinvestment  Plans.  Item 
lO.l.e  would  require  a  fund  that  offers  a 
dividend  reinvestment  plan  to 
shareholders  to  disclose  the  material 
aspects  of  the  plan.  These  aspects 
would  include  how  shareholders  may 
apply  to  participate  in  the  plan,  how 
they  may  acquire  additional  information 
about  the  plan,  how  the  plan  operates, 
the  income  tax  consequences  of 
participation  in  the  plan,  how  a 
shareholder  may  terminate  participation 
in  the  plan  and  shareholder  rights  upon 
termination,  whether  transferring 
brokerage  accounts  will  affect  the 
ability  of  a  shareholder  to  participate  in 
the  plan,  expenses  associated  with 
participation  in  the  plan,  and,  if  a  cash 
purchase  plan  option  is  available,  any 
minimum  or  maximum  investment 
required. 

(3)  Change  of  Control  Provisions.  Item 
lO.l.f  would  require  disclosure  about 
any  provision  in  the  fimd's  charter  or 
by-laws  that  would  delay  or  prevent  a 
change  in  control  of  the  fund  ("change  of 
control  provision").  Change  of  control 
provisions  recently  have  been  adopted 
by  a  number  of  closed-end  funds.  ilieBe 
provisions  may  affect  the  price  of  fund 
shares  and  the  ability  of  fund 
shareholders  to  sell  shares  at  a  premium 
over  prevailing  market  price."  The 
language  of  the  proposed  item  is  based 
on  Item  2J2(a)(5)  of  Regulation  S-K  (17 
CFR  229.202(a)(5)).«» 


■*  Change  in  control  provisions  would  include 
super-majority  voting  requirements  on  matters 
related  to  mergers  or  consolidations,  classirication 
of  directors  with  staggered  terms  of  office,  and 
provisions  that  increase,  above  state  and  federal 
statutory  requirements,  the  votes  required  for  the 
'  removal  of  directors.  See  Securities  Exchange  Act 
Rel.  No.  15230  (Oct.  13, 1978]  (43  FR  49663  (Oct.  25. 
1978))  (discussing  disclosure  requirements  for  proxy 
and  infonnstion  statements  containing  change  of 
control  provisions). 

**  The  instructions  to  this  item  are  also  being 
amended  to  clarify  that  disclosure  is  not  required  in 
response  to  revised  Item  10.S  with  respect  to  a 
control  person  who  is  an  adviser  or  underwriter  to 
the  fund  and  would  not  control  the  fund 
immediately  after  the  public  offering. 


(4)  Security  Ratings.  Finally,  Item  10.7 
would  require  a  fund  which  issues 
senior  securities  rated  by  a  nationally 
recognized  securities  rating  organization 
("NRSRO")  ^o  to  discuss,  if  the  rating  is 
disclosed  in  the  prospectus,  the 
significance  of  the  rating  and  the  basis 
upon  which  the  rating  is  issued,  any 
conditions  or  guidelines  imposed  by  the 
NRSRO  for  maintaining  the  rating,  and 
whether  or  not  the  fund  intends,  or  has 
any  contractual  obligation,  to  comply 
with  these  conditions  or  guidelines.  Item 
10.7  would  also  require  disclosure  of  the 
material  terms  of  any  agreement 
between  the  fund  and  the  NRSRO  under 
which  the  NRSRO  provides  the  rating. 
Instruction  3  to  proposed  Item  10.7 
would  also  refer  funds  to  the  statement 
of  the  Commission's  views  on  important 
matters  to  be  considered  in  disclosing 
security  ratings  set  forth  in  Regulation 
S-K.'i 

Ratings  are  generally  material  to 
investors  who  use  these  ratings  to 
assess  the  creditworthiness  of  the  issuer 
of  the  senior  securities,  or  who  are 
required  by  law  or  otherwise  to  invest  in 
securities  which  are  assigned  a  specified 
rating.  A  rating,  the  conditions  for 
maintaining  it,  and  the  consequences  of 
failing  to  do  so  (such  as  the  occurrence 
of  an  event  of  default  with  respect  to  the 
senior  securities),  may  also  be  material 
to  investors  in  the  fund's  common 
shares,  even  if  the  shares  themselves 
are  not  rated,  since  these  factors  may 
have  a  significant  effect  on  the  fund's 
investment  policies  and  performance. 
The  disclosiu'es  called  for  by  proposed 
Item  10.7  are  designed  to  elicit  material 
information  with  respect  to  ratings  and 
reflects  current  disclosiu«  practices. 

Item  12 — ^Legal  Proceedings 

Item  12  of  Form  N-2  (currently  Item 
10)  requires  disclosure  of  material 
pending  legal  proceedings.  This  item 
would-be  amended  to  require  disclosure 
about  the  factual  basis  alleged  to 
luiderlie  material  litigation  brought 
against  the  fund,  or  any  subsidiary  of  or 
investment  adviser  or  imderwriter  to  the 
fund,  and  a  description  of  the  relief 
sought.''* 


^o  The  term  "nationally  recognised  sectuities 
rating  organization"  is  defmed  in  rule  15c3- 
l(c)(2)(vi)(F)  (17  CFR  240.15c3-l(c)(2)(vi)(F))  under 
the  Securities  Exchange  Act  of  1934  (15  U.S.C.  78a  et 
aeg.]  ("1934  Act").  The  Commission  permiu 
registrants  to  disclose,  on  a  voluntary  basis,  ratings 
assigned  by  rating  organizations  to  classes  of  debt 
securities,  convertible  debt  securities  and  preferred 
stock  in  registration  statements.  See  Regulation  S- 
K.  General  (17  CFR  229.10). 

"  See  Item  MS  of  Regulation  S-4(  (17  CFR 

229.103). 


Item  IS— Table  of  Contents  of  the 
Statement  of  Additional  Information 

New  Item  13  of  Form  N-2  would 
require  the  prospectus  to  set  forth  the 
table  of  contents  for  the  SAI.  This 
information  would  enable  investors  to 
review  the  type  of  additional 
information  available  to  them  and  to 
determine  whether  they  want  to  request 
it." 

C.  PartB:  The  Statement  of  Additional 
Information 

Most  of  the  items  in  the  SAI  are 
similar  to  those  in  Form  N-IA  or,  in  the 
case  of  Item  23  (Financial  Statements), 
substantially  the  same  as  the  current 
form,  and  are  therefore  not  discussed  in 
this  release.''*  New  disclosure 
requirements  are  addressed  below. 

Item  14 — Cover  Page 

The  cover  page  of  an  SAI  used  prior  to 
the  effective  date  of  the  registration 
statement  would  be  required  to  contain 
the  legend  set  forth  in  proposed  rule 
481(g)." 

Item  18 — Management 

Revised  Item  18  would  add  a  new 
Item  18.3  that  would  require  funds  with 
any  non-resident  directors  or  officers 
that  have  authorized  an  agent  to  receive 
service  of  process  to  disclose  the  name 
and  address  of  the  agent. 

Item  19 — Control  Persons  and  Principal 
Holders  of  Securities 

Item  11  of  Form  N-2  currently  requires 
a  fund  to  disclose  information  about 
persons  who  control  the  closed-end  fund 
as  of  a  date  not  more  than  ninety  days 
prior  to  the  filing  of  the  registration 
statement  or  amendment.  To  obtain 
more  current  information  and  conform 
with  Item  15  of  Form  N-IA.  this  time 
period  would  be  reduced  under 
proposed  Item  19  to  thirty  days. 

D.  Part  C:  Other  Information 

Part  C  of  revised  Form  N-2  would 
contain  information  required  to  be  in  the 
registration  statement  but  not  in  the 
prospectus  or  the  SAI.  Except  for  certain 
new  exhibits  and  undertakings,  Part  C 
would  require  information  that  is 
essentially  the  same  as  that  currently 
required  by  Part  II  of  Form  N-2. 

"The  exhibit  requirements.  Item  24  of 
the  revised  form,  would  be  amended  to 
include,  wfaere  applicable,  a  copy  of  Ae 


"  Item  15  of  Fonn  N-3  and  Item  14  of  Form  N-4 
require  this  information  in  the  prospectuses  of 
separate  accounts. 

^*  See  the  ooM-iefaence  table  in  Appendix  A  to 
this  release. 

'•  See  infra.  Section  VI  of  this  release. 
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fund's  dividend  reinvestment  plan  and. 
if  any  non-resident  director,  officer, 
expert,  or  adviser  to  the  fund  has 
executed  a  consent  to  service  of 
process,  a  copy  of  that  consent. ''*  An 
instruction  would  be  added  to  clarify 
that  an  exhibit  which  has  been  Bled  as 
part  of  the  registration  statement  is  not 
required  to  be  refiled  as  part  of  a  post- 
effective  amendment  unless  there  has 
been  a  change  to  the  exhibit,  except 
with  respect  to  exhibits  that  consist  of 
opinions  or  consents  of  experts  named 
in  the  registration  statement. ''^  Finally, 
Instruction  1  would  be  revised  to  specify 
what  should  be  included  in  a  cross- 
reference  to  a  previously  filed  exhibit  in 
order  to  facilitate  locating  it  in  the  prior 
filing. 

Four  new  undertakings  would  be 
required  by  the  amendments  to  be 
included  as  exhibits.  The  first  new 
undertaking  would  codify  a  closed-end 
fund's  obligation  under  sections  15(a) 
and  32(a)  of  the  1940  Act  (15  U.S.C.  80a- 
15(a)  and  31(a))  to  submit  its  investment 
advisory  agreement(s)  and  the  selection 
of  its  independent  accountants  to 
shareholders  for  approval  at  the  first 
regular  or  special  meeting  of 
shareholders.'"  This  undertaking  would 
end  some  confusion  regarding  a  fund's 
obligation  under  those  sections  and 
assure  that  votes  in  these  matters  are 
taken  by  "public"  shareholders.^' 

The  second  would  require  funds  to 
undertake  to  deliver  the  SAI  within  one 
business  day  of  receipt  of  receiving 
requests  from  prospective  investors  and 
shareholders.'" 

The  third  proposed  new  undertaking 
would  be  required  to  be  made  when,  in 
reliance  on  rule  415  under  1933  Act,  a 
closed-end  fund  proposes  to  offer 
securities  on  a  delayed  or  continuous 


**  See  propoMd  Items  24.2.e  and  MJZjr.  Item 
24.2J1  would  be  clarified  to  make  it  clear  that 
accountants'  consents  should  be  filed  in  response  to 
dial  item. 

*^  Sw  proposed  Instruction  Z  to  Item  24.2. 
Instntctioa  2  to  both  Item  28  of  Form  N-3  and  Item 
24  of  Form  H-*  is  similar. 

^*  Propoeed  Item  33.S. 

^*  The  Commission  has  interpreted  shareholder 
approval  under  Sections  lS(a]  and  32(a)  of  the  1940 
Act  with  respect  to  these  matters  to  mean  "^blic" 
shareholder  approval.  This  interpretation  was 
originally  included  in  staff  Guidelines  to  Forms  S-4 
and  S-S  (the  predecessors  to  Forms  N-1  and  N-2)  in 
the  form  of  similar  required  undertakings. 
Investment  Company  Act  Rel.  No.  7220  (June  9, 
1872)  (37  FR 12790  Quly  29, 1972)}.  Forms  N-1  (17 
CFR  274.11)  and  N-2  did  not  incorporate  these 
guidelines  because  the  Commission  believed  they 
were  unnecessary  since  these  obligations  were 
already  required  by  the  1940  Act.  biveatment 
Company  Act  ReL  No.  9782  (May  31. 1977)  (42  FR 
29718  (lune  9, 1977)). 

**  Proposed  Item  33.7.  See  discussion  st^n  at 
Section  in.A  of  the  Release.  Item  37(d)  of  Form  N-3 
and  Item  32(c)  of  Form  N-4  require  a  similar 
undertaking. 


basis  ("shelf  offering")."  The 
imdertaking  would  require  such  a  fund 
to  file  a  post-effective  amendment 
containing,  among  other  things,  certain 
changes  in  the  information  previously 
disclosed,  to  assume  1933  Act  liability 
for  each  such  po8t*effective  amendment 
filed,  and  to  remove  from  registration 
any  securities  that  remain  unsold  at  the 
termination  of  the  offering.  Such  an 
undertaking  is  a  condition  of  using  rule 
415  to  make  a  shelf  offering.'* 

Finally,  the  Commission  proposes  to 
add  an  undertaking  to  be  made  when, 
under  rule  430A,  a  fund  omits  from  its 
registration  statement  certain  price- 
related  information  about  the  securities 
being  offered  to  the  public."  The 
undertaking  would  satisfy  rule  430A's 
requirement  that  the  fund  undertake  to 
assume  1933  Act  liability  with  respect  to 
the  omitted  information.'* 

E.  Summary  Prospectuses 

The  Commission  is  proposing  to 
delete  the  instructions  in  Form  N-2  for 
use  of  a  summary  prospectus.  Summary 
prospectuses  have  rarely  been  used  by 
closed-end  fimds;  their  need  has  been 
superseded  by  the  availability  of  rule 
482  under  the  1933  Act  which  permits 
information  that  could  be  contained  in  a 
simimary  prospectus  to  be  included  in 
an  "omitting  prospectus."  " 

F.  Business  Development  Companies  " 

A  closed-end  fund  that  has  elected  to 
be  regulated  as  a  business  development 


*■  Proposed  Item  33.4.  Closed-end  funds  are  the 
only  type  of  investment  company  eligible  to  make  a 
shelf  offering  under  rule  415.  See  rule  415(b)  (17  CFR 
230.41S(b)). 

**  Rule  415(a)(3)  (17  CFR  230.41S(a)(3))  and  Item 
512(a)  of  Regulation  S-K  (17  CFR  22g.512(a)). 

**  Proposed  Item  33.S.  In  addition,  a  new 
Instruction  3  to  proposed  Item  24  would  be  added  to 
permit  exhibits  to  t>e  fifed  that  omit  certain  price- 
related  information  when  the  information  is 
provided  in  a  prospectus  filed  with  the  Commission 
under  rule  497(b)  (17  CFR  230.497(b))  after 
effectiveness  of  the  re^tration  statement,  rather 
than  being  included  in  an  amendment  to  the 
registration  statement. 

•*  Rule  430A(a)(2)  (17  CFR  230.430A(a)(2))  and 
Item  512(j)  of  Regulation  S-K  (17  CFR  229.512(1)). 

**  Under  rule  482,  an  investment  company 
advertisement  is  deemed  to  be  a  "prospectus"  under 
section  10(b)  of  the  1S3S  Act  (15  U.S.C.  77j(b))  if  it 
contains  information  the  substance  of  which  is 
contained  in  the  statutory  prospectus  and  states 
from  whom  a  prospectas  containing  more  complete 
information  may  be  obtained  and  that  the  investor 
should  read  the  prospectus  carefully  before 
investing. 

**  A  business  development  company  is  a  closed- 
end  fund  that  (1)  is  operated  for  the  purpose  of 
making  investments  in  small  and  developing 
businesses,  (2)  makes  available  "significant 
managerial  assistance"  to  its  portfolio  companies, 
and  (3)  has  elected  to  be  subject  to  Sections  55 
through  65  of  the  1940  Act  (15  U.S.C.  80a-54  through 
80a-e4].  See  section  2(a)(48)  of  the  1940  Act  (15 
U.S.C.  808-2(a](48)). 


company  ("BDC")  is  not  required  to 
register  tmder  the  1940  Act,  but  is 
required  to  register  its  securities  under 
the  1933  Act  on  Form  N-2.'^  While 
BDCs  are  similar  to  other  closed-end 
funds,  there  are  several  significant 
differences  which  giva  rise  to  different 
disclosure  obligations.  In  contrast  to 
most  closed-end  funds,  which  are 
passive  investors,  BDCs  are  organized  to 
provide  both  investment  capital  and 
operational  or  managerial  assistance  to 
small  and  developing  companies. 
Regulation  of  BDCs  tmder  the  1940  Act 
reflects  these  differences."  Sections  57, 
61(a),  and  63  of  the  1910  Act, 
respectively,  provide  BDCs  with  greater 
flexibility  with  respect  to  dealings  with 
portfolio  companies,  issuing  securities, 
and  in  compensating  management." 
Prospectus  disclosure  of  these  aspects  of 
a  BDCs  operations  were  addressed  by 
the  Division  of  Investment  Management 
in  a  1981  staff  interpretive  release.'" 
The  Commission  is  now  proposing  to 
incorporate  these  staff  interpretations 
into  Form  N-2. 

The  proposed  amendments  would  add 
a  new  instruction  to  revised  Item  4 
exempting  BDCs  from  the  requirement  to 
include  a  per  share  table  in  the 
prospectus,"  However,  BDCs  would  be 
required  to  include  financial  disclosure 
comparable  to  that  provided  by  non- 
investment  company  issuers,  i.e., 
management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations,  supplementary  financial 
information,  and  selected  financial 
data,"  Comment  is  requested  on 
whether  BDCs  should  be  required  to 
include  their  financial  statements  in  the 
prospectus  rather  than  the  Statement  of 
Additional  Information,  as  permitted  by 
Item  23. 

Closed-end  fimds  would  be  required 
by  revised  Item  8  to  cfisclose  information 
about  their  organization  and  proposed 
operations.  Proposed  Item  8.7  would 
require  additional  dis:losure  by  BDCs 

•'  See  General  Instnictioa  A  to  Form  N-2. 

**  The  Small  Business  Investment  Incentives  Act 
of  1980,  Pub.  L.  No.  96-477,  Sections  2m-203, 94  Stat. 
2275  (1980),  amended  the  1940  Act  to  provide  this 
flexibility. 

*■  IS  U.S.C.  808-56, 80a-aO(a),  and  808-62. 

*"  Investment  Company  Act  Rel.  No.  11703  (Mar. 
26, 1981)  (46  FR  19459  (Mar.  31, 1981)). 

*■  Instruction  1  to  proposed  Item  4.1. 

**  Proposed  Item  4.2  of  Form  N-2  would  require 
the  fund  to  furnish  the  infonnation  called  for  by 
Items  301,  302,  and  303  of  Regulation  S-K  (17  CFR 
229.301.  229.302.  and  229.303).  The  1981  staff 
interpretative  release  did  not  require  BDCs  to 
furnish  the  supplementary  ftnancial  information 
required  by  Item  302  of  Re^ilation  S-K.  However, 
such  information  is  require4  to  be  furnished  in  a 
BDCs  annual  report  on  Form  10-K  (17  CFR  249.310). 
Proposed  Item  4.2  will  conform  the  prospectus 
disclosure  with  that  required  by  Form  10-K. 
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regarding  their  portfolio  companies  and 
any  investment  in  a  wholly-owned  small 
business  investment  company 
subsidiary  ("subsidiary").  Item  8.7.a 
would  require  disclosure  of  material 
information  about  the  portfolio 
companies  in  which  the  BDC  is 
investing,  including:  the  name  and 
address  of  the  companies;  the  nature  of 
the  companies'  businesses;  the  tide, 
class,  percentage  of  class,  and  value  of 
all  securities  of  the  portfoUo  companies 
held  by  the  BDC;  the  amount  and 
general  terms  of  loans  to  portfolio 
companies;  and  the  relationship  of  the 
companies  to  the  BDC.  Item  8.7.b  would 
require  a  BDC  with  a  subsidiary  to 
disclose  whether  the  subsidiary  is 
regulated  as  a  BDC  or  as  an  investment 
company  imder  the  1940  Act  the 
percentage  of  the  parent  company's 
assets  that  are  invested  in  the 
subsidiary,  and  information  about  the 
small  business  investment  company's 
operations,  including  material 
differences  in  investment  policies 
between  the  parent  company  and  the 
subsidiary.  Item  8.7.c  would  require 
disclosure  by  a  company  that  has  had 
operations  prior  to  electing  to  be 
regulated  as  a  BDC  regarding 
anticipated  changes  in  operation  as  a 
result  of  being  subject  to  section  55  of 
the  1940  Act  (15  U.S.C.  80{a)-54),  which 
prohibits  a  BDC  from  acquiring  any 
assets  that  would  result  in  it  holding  less 
than  70  percent  of  its  assets  in  certain 
qualifying  investments  described  in  that 
section."  3  Item  8,7.d  would  require 
disclosure  of  the  special  risks  associated 
with  investing  in  a  BDC,  including  the 
risks  associated  with  investing  in  a 
portfolio  of  small  and  developing  or 
financially  troubled  businesses. 

Revised  Item  9  of  Form  N-2  would 
require  disclosure  about  a  BDCs 
management.  In  contrast  to  other  closed- 
end  funds,  most  BDCs  are  internally 
managed  and  have  the  ability  to  pay 
special  compensation  to  management, 
i.e.,  to  set  up  profit-sharing  and 
executive  compensation  plans.'* 
Proposed  Instruction  2  to  Item  9.1.a 
would  require  a  BDC  to  disclose  any 
special  compensation  arrangements 
available.  In  addition,  BDCs  provide 
significant  managerial  assistance  to 
their  portfolio  companies.  Proposed 
Instruction  2  to  Item  9.1  .b(2)  would 


*'  The  Commission  is  proposing  an  instruction  to 
Item  23.  which  requires  the  fund  to  provide  financial 
statements  and  schedules  required  by  Regulation  S- 
X[17  CFR  210  et  seq.],  to  require  a  BDC's  portfoUo 
schedule  to  indicate  which  investments  are  not 
qualifying  investments  for  purposes  of  Section  55 
and  to  include  a  footnote  explaining  the  significance 
of  non-qualification. 

**  See  Section  S7(n)  and  ei(a)(3)(B)  under  the  1940 
Act  (15  U.S.C  B0a-S6(n),  80a-e0(8)(3)(B]). 


require  a  description  of  the  type  of 
managerial  assistance  that  would  be 
provided  to  the  portfolio  companies  and 
the  qualifications  of  the  investment 
adviser  to  provide  such  management 
assistance. 

BDCs  often  have  transaction  and 
management  fee  structures  that  differ 
significantly  from  most  closed-end 
companies.  These  fees  may  take  the 
form  of  subordinated  fees  [i.e.,  fees 
which  are  only  payable  if  certain 
financial  criteria  are  met);  fees  based  on 
the  amoimt  of  funds  invested  in  portfolio 
companies;  one-time  advisory  fees 
payable  at  the  closing  of  the  offering; 
and  special  partnership  interests  which 
are  in  the  nature  of  management 
compensation.  BE)Cs  will  be  expected  to 
provide  comprehensible  and  meaningful 
disclosure  in  response  to  proposed  Item 
3,1,  the  N-2  fee  table,  even  if  such 
disclosure  requires  the  development  of 
expense  categories  not  provided  for  in 
proposed  Form  N-2,  and  the  inclusion  of 
items  that  may  not,  for  accounting 
purposes,  be  treated  as  expenses.  The 
Commission  specifically  requests 
comment  on  whether  any  BDC-specific 
items  should  be  included  in  the  N-2  fee 
table,  or  whether  disclosure  would  be 
enhanced  if  BDCs  are  given  additional 
flexibility  to  develop  fee  tables  to  meet 
their  specific  situations.  Comment  also 
is  requested  as  to  whether  Emy  further 
modifications  to  Form  N-2  are  needed  to 
assure  full  disclosure  by  BDCs  while 
accommodating  their  particular 
characteristics. 

IV.  Staff  Guidelines 

Form  N-IA  is  accompanied  by  a 
series  of  staff  guidelines  designed  to 
facilitate  the  registration  process  for 
mutual  funds.  Appendix  C  to  this 
release  contains  nine  draft  staff 
guidelines  to  accompany  Form  N-2."  In 
addition,  because  many  of  the 
disclosure  items  in  the  proposed 
revision  of  Form  N-2  are  the  same  as 
those  contained  in  Form  N-IA,  the 
instructions  to  the  draft  Guidelines  to 
Form  N-2  direct  closed-end  funds  to 
other  applicable  guidelines,  which  are 
not  repeated  in  the  Guidelines  to  Form 
N-2. 

The  draft  Guidelines  set  forth  current 
staff  positions  on  the  period  of  time 
which  a  Registrant  has  to  invest  the 
proceeds  from  an  offering  (Guide  1); 
required  disclosures  with  respect  to 
share  repurchase  programs  designed  to 
reduce  the  discotmt  to  net  asset  value  of 
a  Registrant's  share  market  price  and 
other  issues  relating  to  fund  tender 


offers  (including  "odd-lot"  tender  offers) 
(Guide  2)  ";  change  of  control 
provisions  in  a  Registrant's  charter 
(Guide  3);  undertakings  to  convert  to 
openend  status  (Guide  4);  dividend 
reinvestment  plans  (Guide  5);  required 
disclosures  in  connection  with  leveraged 
capital  structures  (Guide  6);  suggested 
synopsis  disclosure  (Guide  7); 
continuous  offerings  tmder  nile  415 
(Guide  8);  and  investing  in  foreign 
securities  (Guide  9). 

Comment  is  requested  on  the  issues 
addressed  by  the  guidelines  in  order  to 
assist  the  staff  in  developing  guidelines 
to  amended  Form  N-2. 

V.  Annual  Updating 

Rule  8b-ie  under  the  1940  Act 
requires  investment  compani— , 
indudlnf  cio— d  and  funds,  to  update 
their  ra^rtntlaa  statnimts  with  the 
Conimhitoa  oa  an  ■nmiAl  basis.' ^ 
Matnal  ftada,  wtddi  are  ta  continuous 
regiatratioa  under  the  1933  Act,  are  also, 
in  effect  required  by  sections  10(a)(3) 
(15  U.S.C,  77j(a)(3))  and  5(b)  (15  U.S.C. 
77e{b))  of  the  1933  Act  to  update  their 
registration  statements  at  least  annually 
and  to  deliver  an  updated  prospectus  to 
their  shareholders  before  (or  at  the  time 
of)  confirming  the  sale  of  any  additional 
shares."  In  contrast  closed-end  funds 


**  Unless  the  guidelines  incorporate  rules  of  the 
Commission,  they  do  not  have  the  force  of  rules 
promulgated  by  the  Commission. 


••  In  lirrMtmfaBt  Campanj  Act  RaL  Na  SS4B  (Oct 
3. 1982)  (27  FS  98S7  (Oct  11. 1982))  ("ahaio 
repurchaae  release")  the  Commlsakm  diacnaaed  the 
provisions  of  the  1940  Act  and  rule  lOb-6  (17  CFR 
240.l0b-S)  under  the  1934  Act  applicable  to  share 
repurchases  by  closed-end  investment  companies. 
In  that  release,  the  Commission  suggested  that 
closed-end  investment  companies  contemplating 
share  repurchases  consult  with  the  Division  of 
Corporate  Regulation  (the  predecessor  of  the 
Division  of  Investment  Management)  about  the 
nature  of  disclosures  in  connection  with  share 
repurchases.  Since  the  date  of  the  share  repurchase 
release,  the  Commission  has  adopted  a  number  of 
rules  and  regulations  under  the  1934  Act  applicable 
to  sbbre  repurchases  with  which  closed-end  funds 
must  comply  in  connection  with  their  share 
repurchase  programs.  The  1934  Act  and  these  rules 
and  regulations  require  certain  types  of  disclostires 
and  impose  other  legal  requirements  which  are 
administered  by  the  Office  of  Trading  Practices  of 
the  Division  of  Market  Regulation  and  the  Office  of 
Tender  Offers  of  the  Division  of  Corporation 
Finance.  Funds  contemplating  share  repurchases 
should  be  familiar  with  the  applicable  requirements 
of  these  rules  and  regulations.  To  the  extent  the 
share  repurchase  release  may  suggest  that  the 
issues  involving  share  repurchases  are  solely 
disclosure  issues  administered  by  the  Division  of 
Investment  Management  it  is  incorrect 

*'  Certain  items  in  Form  N-2  relating  to  the 
distribution  of  fund  shares  are  not  required  to  be 
included  in  the  prospectus  when  it  is  updated  only 
for  purpose  of  rule  ^16.  See  General  Instruction 
F.3  to  Form  N-2. 

"  Under  section  S(b)(l)  (IS  U.S.C  77e(b)(l)),  it  is 
unlawfiil  to  transmit  a  prospectus  by  use  of  any 
means  of  interstate  commeroe  for  which  a 
registration  statement  has  been  filed,  unless  it 
meets  the  requirements  of  section  10  (15  U.S.C 
77(j)).  Section  2(10)(a)  of  the  1933  Act  (15  U.S.C 

Continued 
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do  not  generally  make  a  public  offering 
of  shares  after  the  initial  offering  and 
therefore  update  their  registration 
statements  only  to  comply  with  rule  8b- 
16.  In  most  cases,  the  updated 
prospectuses  are  not  distributed  to 
investors.  The  Commission  is 
considering  exempting  closed-end  funds 
from  rule  8b-16,  provided  that  certain 
critical  updating  information  about  the 
fund,  which  otherwise  might  not  be 
available  to  shareholders,  is  provided  in 
the  annual  report  to  shareholders. 

Rule  Bb-16  was  adopted  in  1978  to 
ensure  that  there  is  a  central  soim:e  of 
current  and  complete  infonnation  about 
closed-end  funds  available  to  investors 
and  Commission  staff.**  However,  this 
data  source  appears  to  be  used 
infrequently,  possibly  because  investors 
are  not  aware  of  the  amendments,  which 
are  filed  with  the  Commission  but  not 
transmitted  to  shareholders.  The 
Commission  staff  does  not  use  the 
amendments  because  information 
needed  for  regulatory  purposes  is 
contained  in  semi-annual  reports  on 
Form  N-SAR  (17  CFR  274.101),  which 
are  filed  by  closed-end  funds.*"" 

In  order  to  reduce  their  filing  burden, 
the  Commission  is  proposing  to  exempt 
closed-end  funds  from  rule  8b-16. 
However,  as  a  condition  to  the 
exemption,  the  Commission  is  proposing 
to  require  that  certain  important 
information  be  provided  to  shareholders 
(and  the  trading  markets)  in  the  annual 
report  to  shareholders.  This  infonnation 
would  include:  information  about  the 
fund's  dividend  reinvestment  plan,  if  it 
has  one:  material  changes  in  the  fiind's 
investment  policies  that  have  not  been 
approved  by  shareholders;  changes  in 
any  change  of  control  provision  that 
have  not  been  approved  by 
shareholders;  material  changes  in  the 
principal  risk  factors  associated  with  ^n 
investment  in  the  fund;  and  any  changes 
in  the  portfolio  managerfs)  and  the 
business  experience  of  the  new  portfolio 
manager.  The  scope  of  each  disclosure 
requirement  is  keyed  to  an  item  in  Form 
N-2.  Except  for  ii^ormation  about  the 


77b(10Kal)  dafinei  the  tenn  "pro»pectua"  to  include 
■  conHnnation  of  the  tale  of  the  aeciirity.  Section 
2(10)(b)  of  the  1833  Act  (15  U.S.C.  77b(10)(b)) 
excludes  from  the  definitioii  of  •  "protpectus" 
communlcatione  (inchiding  ■  conTumation) 
accompanied  or  preceded  by  a  prospectui  meeting 
the  raquimnento  of  lection  la  Under  taction 
10(a)(3)  of  the  1S33  Aot.  information  conUined  in  a 
proepectm  need  more  than  nine  montha  after  the 
effective  date  of  the  regittratlon  ttatement  mutt  be 
dated  within  tixteen  months  prior  to  Its  u««. 

••  Inveetnwnt  Company  Act  ReL  No.  10378  (Aug. 
28. 1978)  (43  FR  38SM  (Sept.  8, 1B78)).  See  also 
Invettment  Company  Act  Rel.  No.  8782  (May  31. 
1977)  (42  FR  29718  Qane  9. 1977))  (propoting  rtile  8b- 
16). 

"»"  5m  rule  30bl-l  (17  CFR  270.30bM). 


fund's  dividend  reinvestment  plan, 
which  would  have  to  include  a 
description  of  the  plan  as  complete  as 
the  one  required  by  proiwsed  Item  lO.l.e 
of  Form  N-2,  only  changes  that  have 
occurred  during  the  year  covered  by  the 
annual  report  would  be  required  to  be 
disclosed,  and,  therefore,  most  annual 
reports  should  include  Uttle  additional 
disclosure.'"* 

The  disclosure  required  to  satisfy  the 
condition  for  exemption  from  rule  8b-16 
would  otherwise  be  required  in 
amendments  to  registration  statements 
under  rule  8b-16,  if  the  proposed 
revisions  to  Form  N-2  are  adopted. 
Therefore,  the  Comiaission  believes  that 
the  proposed  rule  amendments  would 
overall  reduce  burdens  on  funds. 
Comment  is  requested,  however, 
particularly  from  users  of  closed-end 
fund  disclosure  documents,  on  whether 
the  required  additional  annual  report 
disclosure  would  be  an  adequate 
substitute  for  the  more  detailed  updating 
amendments  to  registration  statements 
currently  required  by  rule  8b-16.  Finally, 
comment  is  requested  as  to  the 
adequacy  of  information  about  closed- 
end  funds  in  the  secondary  market  in 
general.  Do  investor!  and  market 
professionals  have  access  to  sufficient 
information  to  make  knowledgeable 
investment  decisions  concerning  closed- 
end  funds?  Should  the  Commission 
consider  requiring  periodic  reports  such 
as  those  filed  by  operating  companies 
on  Forms  lO-K  and  10-Q  (17  CFR 
249.308a)?  >02 

VI.  Rules  Relating  to  SAI  Delivery 
Requirements 


As  discussed  in  Section  I  of  this 
Release,  a  preliminary  SAI  would  be 
required  to  be  delivered  on  request  to 
investors  who  receive  a  preliminary 
prospectus  included  in  a  registration 
statement  on  Form  N-2.  The 
Commission  is  proposing  a  new  rule  and 
amendments  to  several  rules  to 
implement  this  requirement  and  to 
clarify  the  status  of  a  preliminary  SAI 
under  the  1933  Act.  These  rules 
generally  would  be  applicable  to  all 
investment  company  registration 
statements  that  use  the  two  part 
disclosure  format 


""A  complete  description  of  a  dividend 
reinvestment  plan  would  probably  be  of  interest  to 
all  investors  in  a  fund,  sinte  their  decision  to 
participate  In  the  plan  may  vary  from  year  to  year 
depending  upon  their  financial  needs.  It  may  be  of 
particular  interest  to  thosa  investors  who  purchased 
their  shares  in  the  secondary  market  and  never 
received  a  protpectus. 

•"•  Closed-end  funds  are  exempt  from  the 
reporting  requirements  of  lectiona  13  and  lS(d)  of 
the  1934  Act  (IS  U.S.C.  78m  and  76o[d,,  by  rule  30a- 
1  under  the  1940  Act  (17  CFR  270JO»-1). 


Rule  430  under  the  1933  Act  provides 
for  use  of  a  preliminary  prospectus 
during  the  period  after  the  filing  of  a 
registration  statement  but  before 
effectiveness.  The  Commission  is 
proposing  an  amendment  to  add  a  new 
paragraph  to  rule  430  that  would  require 
an  investment  company  filing  a 
registration  statement  using  the  two  part 
disclosure  format  to  have  filed  an  SAI 
and  to  make  it  available  to  persons 
receiving  a  preliminary  prospectus.  Rule 
460  currently  provides  that  the 
Commission  will  consider,  in 
determining  whether  to  accelerate  the 
effective  date  of  a  regisd^tion 
statement,  whether  sufffcient  copies  of 
the  preliminary  prospectus  have  been 
made  available  to  prospective 
underwriters  and  dealen.  The 
Commission  is  proposing  to  amend  this 
rule  to  add  as  a  consideration,  in  the 
case  of  a  closed-end  fund,*"'  a  similar 
requirement  with  respect  to  the  SAI. 
However,  the  new  paragraph  would 
permit  copies  of  the  prenminary  SAI, 
unlike  the  preliminary  prospectus,  to  be 
made  available  to  the  managing 
underwriter,  dealer  or  other  source 
specified  on  the  cover  page  of  the 
preliminary  prospectus  rather  than  to 
each  prospective  underwriter  or 
dealer.'"*  Proposed  rule  481(g)  would 
set  forth  the  legend  required  to  appear 
on  an  SAI  used  prior  to  the  effective 
date  of  the  registration  statement  or  the 
completion  of  information  which  may  be 
omitted  under  rule  430A.*"' 

The  Commission  also  proposes  to 
clarify  the  status  of  the  preliminary  SAI 
under  section  5  of  the  1933  Act  (15 
U.S.C.  77e).  When  an  SAI  is  delivered 
after  the  effective  date  of  a  registration 


'<"  As  noted  in  Part  I  of  this  release,  it  is  the 
Commission's  understanding  that  open-end  Funds 
and  separate  accounts  generally  do  not  use 
preliminary  prospectuses.  Thus,  compliance  with 
the  preliminary  prospectus  disfribution  requirement 
of  rule  460  generally  has  not  been  taken  into 
account  in  considering  acceleration  requests 
relating  to  registration  statements  on  which  such 
investment  companies  register  their  thares.  In 
proposing  the  amendments  and  proposed  rule  134b, 
the  Commission  is  not  suggesting  that  open-end 
funds  and  separate  accounts  distribute  preliminary 
prospectuses.  The  amendment  to  rule  460  is.  by  its 
terms,  only  applicable  to  registration  statements 
filed  on  Form  N-2.  However,  tbe  proposed 
amendment  to  rule  430  would  iliake  clear  that  if 
investment  companies  using  Forms  N-IA.  N-2.  N-3, 
and  N-4  choose  to  distribute  a  preliminary 
prospectus,  a  preliminary  SAI  must  be  made 
available. 

i<>«  Funds  may  also  saUsfy  tkit  requirement  by 
making  tufficient  copies  of  the  preliminary  SAI 
available  to  prospective  underwriters  and  dealers. 

>"*  The  Commission  also  it  fropoting  an 
amendment  to  rule  430A  which  will  clarify  that  the 
information  which  may  be  omitted  from  a  fonn  of 
prospectus  in  a  registration  statement  which  it 
declared  effective  also  may  be  omitted  bom  the 
form  of  SAI  contained  in  the  rqgittration  ttatement 
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statement,  it  does  not  constitute  a 
prospectus  as  long  as  a  prospectus 
meeting  the  requirements  of  section 
10(a)  of  the  1933  Act  was  delivered  to 
the  recipient  prior  to  or  at  the  same  time 
as  the  SAI.»"«  However,  no  statutory 
safe  harbor  exists  with  respect  to  the 
use  of  a  preliminary  SAI,  since  it  would 
be  used  prior  to  the  effective  date  of  the 
registration  statement.*"'  Proposed  rule 
134b  would  provide  an  explicit  "safe 
harbor"  under  section  5(b)  of  the  1933 
Act  for  the  use  of  an  SAJ  prior  to  the 
effective  date  of  the  registration 
statement.  It  provides,  in  effect,  that  an 
SAI  accompanied  or  preceded  by  a 
preliminary  prospectus  is  not  a 
"prospectus"  for  purposes  of  section  5(b) 
of  the  1933  Act.  The  safe  harbor  is 
conditioned  on  the  delivery  of  the 
preliminary  prospectus  with  or  prior  to 
the  delivery  of  the  SAI. 

VII.  Miscellaneous  Rule  Amendments 

The  Commission  is  proposing  to  use  in 
Form  N-2  the  same  type  of  disclosive 
format  adopted  in  connection  with  Form 
N-IA.  Rules  495, 496,  and  497  under  the 
1933  Act  and  rules  8b-ll  and  8b-12 
under  the  1940  Act  implement  the  three- 
part  disclosure  format.  The  Commission 
is  now  proposing  amendments  to  these 
rules  to  accommodate  Form  N-2. 

The  Commission  also  is  proposing  for 
comment  a  clarifying  amendment  to  rule 
463  under  the  1933  Act,  which  requires 
that  certain  issuers  file  reports  on  Form 
SR  with  respect  to  the  use  of  proceeds 
from  their  initial  public  offerings. 
Registered  investment  companies  are 
not  required  to  file  these  reports  and  the 
amendment  would  make  it  clear  that 
this  exemption  extends  to  BDCs. 

Vni.  Cost/Benefit  Analysis 

The  revisions  to  Form  N-2  proposed 
today  for  public  comment  are  intended 
to  shorten  and  simplify  the  prospectus 
provided  to  investors  and  to  improve  the 
quality  of  prospectus  disclosure.  The 
proposed  revisions  should  benefit 
investors  by  providing  them  with  a 
shorter,  more  readable,  and  more 
informative  document.  Because  the 


'»•  See  section  2(10)  of  the  1933  Act  (15  U.S.C 
77b(10)).  Thus,  an  SAI  constitutes  supplemental 
sales  material,  subject  to  the  liability  provlsioiu  of 
secUon  17(a)  of  the  1933  Act  (15  U.S.C  77g(a))  and 
secUon  10(b)  of  the  1934  Act  (15  U.S.C  7Si(b))  and 
rule  lOb-5  thereunder.  See  rule  156  under  the  1933 
Act  (17  CFR  230.156).  In  addition,  since  the  SAI  it 
part  of  the  registration  statement  it  is  also  subfect 
to  the  liability  provisions  of  section  11  under  the 
1933  Act  (15  U.S.C  77k). 

■0''  Section  5(b)  of  the  1933  Act  prohibiU  the 
transmission  of  any  prospectus  unless  the 
prospectus  meets  the  requirement  of  section  10.  Rule 
430  specifically  provides  that  a  preliminary 
prospectus  meeting  the  conditions  specified  in  that 
rule  is  deemed  to  meet  the  requirements  of  section 
10 


proposed  revisions  would  shorten  the 
prospectus,  the  revisions  should  reduce 
the  burdens  of  preparing  and  the  cost  of 
mailing  the  prospectus  for  closed  -end 
funds  and  their  imderwriters.  Those 
additional  items  of  disclosure  that 
would  be  required  [e.g.,  the  fee  table, 
information  about  the  portfolio 
manager)  call  for  disclosure  of 
information  readily  available  to  the 
fund.  In  addition,  elimination  of  the  rule 
8b-16  annual  updating  requirement 
should  eliminate  a  burden  currently 
imposed  on  closed-end  funds  without 
significantly  diminishing  the  information 
available  to  investors,  since,  as  a 
condition  to  the  exemption,  certain 
material  information  would  be  provided 
to  shareholders  in  the  aimual  reports 
fimds  are  required  to  deliver  to 
shareholders.  The  Commission  would 
like  to  develop  specific  data  concerning 
these  issues  and  is  seeking  public 
comment  concerning  the  cost  savings  or 
cost  burdens  to  closed-end  funds  of  all 
sizes  affected  by  these  proposals.  In  this 
regard,  the  Commission  requests 
specific  comment  on  the  effect  which  the 
proposals  might  have  on  the  costs  of 
smaller  closed-end  fimds. 

K.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  aii 
Initial  Regulatory  Flexibilify  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
the  proposed  amendments.  The  analysis 
notes  that  the  proposed  amendments  are 
intended  to  simplify  disclosure  and 
update  the  form.  Other  appropriate  cost- 
benefit  information  reflected  in  the 
section  of  this  release  titled  "Cost/ 
Benefit  Analysis"  is  also  reflected  in  the 
Analysis.  A  copy  of  the  Initial 
Regulatory  Flexibilify  Analysis  may  be 
obtained  by  contacting  Kermeth  J. 
Berman,  Mail  Stop  5-2,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

X.  Text  of  Proposed  Rule  and  Fonn 
Amendments 

List  of  Subjecto  in  17  CFR  Parts  230, 239. 
270.274 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

The  Commission  is  proposing  to 
amend  Chapter  0.  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read  as  follows: 


Audiarily:  Sections  230.100  to  230.174 
issued  under  sec.  19, 48  Stat  85  as  amended 
(IS  U.S.C.  77s),  unless  otherwise  noted. 

Section  230.151  is  also  issued  under  section 
19(a)  (15  U.S.C  77s(a)). 

2.  By  adding  {  230.134b  to  read  as 
follows: 

9230.134b   SlMementsofaddMonal 
bifomurtlofi. 

For  the  purposes  only  of  section  5(b) 
of  the  Act  the  term  "prospectus"  as 
defined  in  section  2(10)  of  the  Act  does 
not  include  a  Statement  of  Additional 
Information  filed  as  part  of  a 
registration  statement  on  Form  N-lA 
(9  239.12A  and  9  274.11A  of  this 
chapter).  Form  N-2  (9  239.14  and 
9  274.11a-l  of  this  chapter).  Form  N-^ 
(9  239.17a  and  9  274.11b  of  this  chapter), 
or  Form  N-4  (9  239.17b  and  9  274.11c  of 
this  chapter)  transmitted  prior  to  the 
effective  date  of  the  registration 
statement  if  it  is  accompanied  or 
preceded  by  a  preliminary  prospectus 
meeting  the  requirements  of  rule  430 
(9  230.430  of  this  chapter). 

Regulation  C— [Amended] 

3.  The  authorify  citation  for 
Regulation  C  of  part  230  continues  to 
read  as  follows: 

Authority:  Sees.  230.400  to  23a499  issued 
under  sees.  6,  a  10. 19, 4S  Stat  78. 7B,  81.  as 
amended.  85,  as  amended:  15  U.S.C  77f,  TTh. 
77],  778,  tmlesi  otherwise  noted. 

4.  By  redesignating  the  first  paragraph 
of  9  230.430  as  paragraph  (a)  and  adding 
a  new  paragraph  (b)  to  9  230.430  to  read 
as  follows: 

9230,430    Prospectus  for  ueeprtor  to 
effective  dete. 

•        •        •        •        • 

(b)  A  form  of  prospectus  filed  as  part 
of  a  registration  statement  on  Form  N- 
lA  (9  239.12A  and  9  274.11A  of  this 
chapter).  Form  N-2  (9  239.14  and 
9  274.11a-l  of  this  chapter),  Form  N-3 
(9  239.17a  and  9  274.11b  of  this  chapter), 
or  Form  N-4  (9  239.17b  and  9  274.11c  of 
this  chapter)  shall  be  deemed  to  meet 
the  requirements  of  section  10  of  the  Act 
for  the  purpose  of  section  5(b)(1)  thereof 
prior  to  the  effective  date  of  the 
registration  statement  provided  that  (1) 
such  form  of  prospectus  meets  the 
requirements  of  paragraph  (a)  of  this 
section  and  (2)  such  registration 
statement  contains  a  form  of  Statement 
of  Additional  Information  that  is  made 
available  to  persons  receiving  such 
prospectus  upon  written  or  oral  request 
and  without  charge,  unless  the  form  of 
prospectus  contains  the  infonnation 
otherwise  required  to  be  disclosed  in  the 
form  of  Statement  of  Additional 
Information.  Every  such  form  of 
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prospectus  shall  be  deemed  to  have 
been  filed  as  part  of  the  registration 
statement  for  the  purpose  of  section  7  of 
the  Act 

5.  By  adding  a  new  paragraph  (e)  to 
S  230.430A  before  the  Note  to  read  as 
foUows: 


S230.430A 
statemwii  of  the 


Inai 
uiiw  or  •mcuVOTma. 


(e)  In  the  case  of  a  registration 
statement  filed  on  Form  N-IA  (S  239.12A 
and  S  274.11A  of  this  chapter).  Form  N-2 
(S  239.14  and  i  274.11a>l  of  this 
chapter),  Form  N-3  (I  239.17a  and 
S  274.11b  of  this  chapter),  or  Form  N-4 
(S  239.17b  and  S  274.11c  of  this  chapter), 
the  references  to  "form  of  prospectus"  in 
paragraphs  (a)  and  (b)  of  this  section 
and  die  accompanying  Note  shall  be 
deemed  also  to  refer  to  the  form  of 
Statement  of  Additional  Information 
filed  as  part  of  such  a  registration 
statement 

6.  By  redesignating  paragraph  (b)  of 
S  230.460  as  paragraph  (b)(1)  and  ad^ng 
a  new  paragraph  (b](2]  to  read  as 
follows: 


S  230.460    Distribution  of 
proapectus. 


[b)*  •  ' 

(2)  In  the  case  of  a  registration 
statement  filed  by  a  closed-end 
investment  company  on  Form  N-2 
(S  239.14  and  f  274.118-1  of  this 
chapter),  reasonable  steps  to  make 
information  conveniently  available 
would  involve  distribution  of  a  sufficient 
number  of  as  many  copies  of  the 
Statement  of  Additional  Information 
required  by  Rule  430(b]  (S  230.430(b]  of 
this  chapter]  as  it  appears  to  be 
reasonable  to  secure  their  adequate 
distribution  either  to  each  underwriter 
)r  dealer  who  it  is  reasonably 
anticipated  wiQ  be  invited  to  participate 
in  the  distribution  of  the  security,  or  to 
the  underwriter,  dealer  or  other  source 
named  on  the  cover  page  of  the 
preliminary  prospectus  as  being  the 
person  investors  should  contact  in  order 
to  obtain  the  Statement  of  Additional 
Information. 


7.  By  revising  paragraph  (d)(6)  of 
S  230.463  as  follows: 

§230.463   Reporting  of  offMng  of 
sacurttlM  and 


business  development  company  under 
the  Investment  Company  Act  of  1940. 
•       •       •       •       • 

8.  By  adding  a  new  paragraph  (g)  to 
S  230.481  to  read  as  flsHows: 

fi230.ai    InformMonrsquirodln 
prospectus. 


(g)  The  outside  front  cover  page  of  a 
Statement  of  Additiosial  Information  to 
be  used  before  the  effective  date  of  the 
registration  statement  (or,  in  the  case  of 
any  Statement  of  Additional  Information 
that  omits  information  as  permitted  by 
Rule  430A  under  the  Securities  Act 
(S  230.430A  of  this  chapter),  to  be  used 
before  the  determination  of  the  initial 
public  offering  price),  shall  set  forth,  in 
red  ink,  the  caption  "Subject  to 
Completion."  the  date  of  its  issuance 
and  the  following  statement  printed  in 
type  as  large  as  that  generally  in  the 
body  of  the  Statement  of  Additional 
Information: 

"InfoimatioD  contained  herein  if  subject  to 
completion  or  amendment  A  registration 
statement  relating  to  these  securities  has 
been  flled  with  the  Secarities  and  Exchange 
Commission.  These  seairities  may  not  be 
sold  nor  any  offers  to  buy  be  accepted  prior 
to  the  time  the  registration  statement 
becomes  effective.  This  Statement  of 
Additional  Information  does  not  constitute  a 
prospectus." 

9.  By  revising  parwraphs  (a),  (c),  and 
(d)  of  I  230.495  as  foUows: 

S  230.495    Preparattoo  of  registration 


(d)  •  •  • 

(6)  By  any  investment  company 
registered  under  the  Investment 
Company  Act  of  1940  and  any  issuer 
that  has  elected  to  be  regulated  as  a 


(a)  A  registration  statement  on  Form 
N-IA.  Form  N-2,  Form  N-3.  or  Form  N- 
4,  shall  consist  of  the  facing  sheet  of  the 
applicable  form;  cross-reference  sheet;  a 
prospectus  containing  the  information 
called  for  by  such  form;  the  information, 
list  of  exhibits,  undertakings  and 
signatures  required  to  be  set  forth  in 
such  form;  financial  statements  and 
schedules;  exhibits;  and  other 
information  or  documents  filed  as  part 
of  the  registration  statement;  and  all 
documents  or  information  incorporated 
by  reference  in  the  foregoing  (whether 
or  not  required  to  be  filed). 
***** 

(c)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA  Form  N- 
2,  Form  N-3,  or  Form  N-4,  parts  A  and  B 
shall  contain  the  information  called  for 
by  each  of  the  items  of  the  applicable 
pari,  except  that  unless  otherwise 
specified,  no  reference  need  be  made  to 
inapplicable  items,  and  negative 
answers  to  any  item  may  be  omitted. 
Copies  of  paris  A  and  B  may  be  filed  as 
part  of  the  registration  statement  in  lieu 
of  furnishing  the  information  in  item- 
and-answer  form.  Wherever  such  copies 


are  filed  in  lieu  of  information  in  item- 
and-answer  form,  the  text  of  the  items  of 
the  form  is  to  be  omitted  from  the 
registration  statement  as  well  as  from 
parts  A  and  B,  except  to  the  extent 
provided  in  paragraph  (d)  of  the  rule. 

(d)  In  the  case  of  a  reystration 
statement  filed  on  Form  N^A,  Form  N- 

2,  Form  N-3.  or  Form  N-4.  where  any 
item  of  those  forms  calls  for  information 
not  required  to  be  included  in  parts  A 
and  B.  (generally  part  C  of  such  form) 
the  text  of  such  items,  including  the 
numbers  and  captions  thereof,  together 
with  the  answers  thereto  shall  be  filed 
with  parts  A  and  B  under  cover  of  the 
facing  sheet  of  the  form  as  part  of  the 
registration  statement.  However,  the 
text  of  such  items  may  be  omitted, 
provided  the  answers  are  so  prepared  as 
to  indicate  the  coverage  of  the  item 
without  the  necessity  of  reference  to  the 
text  of  the  item.  If  any  sach  item  is 
inapplicable,  or  the  answer  thereto  is  in 
the  negative,  a  statement  to  that  effect 
shall  be  made.  Any  financial  statements 
not  required  to  be  included  in  parts  A 
and  B  shall  also  be  filed  as  part  of  the 
registration  proper,  unless  incorporated 
by  reference  pursuant  to  Rule  411 

(§  230.411  of  this  chapter). 

10.  By  revising  §  230.496  as  follows: 

§230.496   Contontsofprpspoctuauoed 
after  nino  months. 

In  the  case  of  a  registration  statement 
filed  on  Form  N-lA,  Foim  N-2,  Form  N- 

3,  or  Form  N-4,  there  may  be  omitted 
fi-om  any  prospectus  or  Statement  of 
Additional  Information  used  more  than 
9  months  after  the  effective  date  of  the 
registration  statement  any  information 
previously  required  to  be  contained  in 
the  prospectus  or  the  Statement  of 
Additional  Information  insofar  as  later 
information  covering  the  same  subjects, 
including  the  latest  available  certified 
financial  statements,  as  of  a  date  not 
more  than  16  months  prior  to  the  use  of 
the  prospectus  or  the  Statement  of 
Additional  Information  is  contained 
therein. 

11.  By  revising  paragraphs  (c)  and  (e) 
of  §  230.497  as  follows: 

S  230.497    RHng  of  Investnent  company 
proapectuo—numbor  of  copies. 

(c)  For  investment  companies  filing  on 
Form  N-IA  (S  239.12A  and  §  274.11  A  of 
this  chapter).  Form  N-2  (§  239.14  and 
§  274.11a-l  of  this  chapter).  Form  N-3 
(S  239.17a  and  S  274.11b  of  this  chapter), 
or  Form  N-4  (|  23g.l7b  and  §  274.11c  of 
this  chapter),  within  five  days  after  the 
effective  date  of  the  commencement  of  a 
public  offering  or  after  the  effective  dat ; 
of  a  registration  statement,  whichever 
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occurs  later,  ten  copies  of  each  fonn  of 
prospectus  and  form  of  Statement  of 
Additional  bifbnnation  used  after  the 
effective  date  in  connectlBn  with  such 
offering  shall  be  filed  with  the 
Commission  in  the  exact  form  in  which 
it  was  used. 

(e)  For  investment  compam'es  filing  on 
Form  N-IA,  Form  N-2,  Form  N-3,  or 
Form  N-4,  after  the  effective  date  of  a 
registration  statement  no  prospectus 
which  purports  to  comply  with  section 
10  of  the  Act  or  Statement  of  Additional 
Information  which  varies  ft-om  any  form 
of  prospectus  or  form  of  Statement  of 
Additional  Information  filed  pursuant  to 
paragraph  (b)  of  this  section  shall  be 
used  until  copies  thereof  have  been  filed 
with,  or  mailed  for  filing  to  the 
Commission,  together  with  five  copies  of 
a  cross  reference  sheet  similar  to  ttiat 
previously  filed,  if  changed. 


PART  239-FORIIS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

The  authority  citation  for  Part  239 
continues  to  read,  in  part,  as  follows: 

Anthority.  The  Securities  Act  of  1933, 15 
U.S.C.  77s,  et  teq^  nnfess  oAcsrwise  noted. 

§239.23  [Anondadl 

12.  By  revising  paragraph  (b)  of  Item  5 
of  Form  N-14  in  §  239.23  to  read  88 
follows: 


ItomS.    farfbtmadoa  aboat  Ae 
KegBiiain 

(b)  If  the  registrant  is  a  closed-end 
management  invcstiiient  company,  fnnush 
the  infamaticm  required  by  Items  4;  a|a),  (b), 
(d).  (e)  end  (f):  9;  M;  11;  and  12  of  Pons  K-2 
under  the  1940  Act. 
***** 

13.  By  proposing  to  revise  clause  (ii)  of 
paragraph  (a)(2)  of  Item  6  of  Form  N-14 
in  1 23923  to  read  as  foUows: 

Items,    hformation AboutdM 
Company  Being  Acquired 


(2)  •  •  • 

(ii)  I^OTided  die  requinmentt  of 
bistraction  Fare  sati^Red.  inclnde  a 
statement  diet  information  about  the 
company  being  acquiied  is  incorporated  by 
reference  fivm  the  current  proqtectus  of  this 
company  being  acquired  and  is  available 
upon  request  from  the  P>gistiant  without 
charge.  (Provide  a  copy  df  the  proqMctBs  of 
the  acqoired  company  npoa  rarest  ki 
accordance  widi  the  wqairemwits  ip 
Instmction  P.  If  die  company  being  acquired 
is  registered  os  Pbrm  fMA,  Form  N-Z  Form 
N-3,  or  Fionn  N-4  under  the  1940  Act.  in 
responding  to  requests  under  this  Item, 


provide  both  a  copy  of  the  prospectus  of  the 
acquired  company  and  the  Statement  of 
AdditioiMl  Information  with  respect  to  tiiet 
prospectus.) 
***** 

14.  By  revising  koa  12  of  FcKm  N-14 
by  redesignating  paragraph  (b)  as  (c) 
and  adding  new  paragraph  (b)  to  read  as 
follows: 

Item  12.    Additional  Infocmatioii  About 
the  Registrant 

***** 

(b)  If  the  registrant  is  a  dosed-end 
management  investment  company,  fivniab 
the  information  required  by  Items  14  through 
23  of  Form  N-2  under  the  1940  Act 
***** 

15.  By  revising  Item  13  by 
redesignating  paragraph  (b)-a8  fc)  and 
adding  new  paragraph  (b)  of  Form  N-14 
to  read  as  follows: 

Item  13.    Additional  bxfbrmation  aboat 
the  Company  Being  Aoqvdcod 
*        •       •       «        • 

(b)  If  die  company  being  acquired  is  a 
closed-end  management  investment 
company,  furnish  the  information  required  by 
Items  14  tiinwgh  18  and  20  through  23  of  Form 
N-Z 


PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

16.  The  authority  citaticm  for  part  270 
continues  to  read  as  follows: 

Autfaoiity:  Sees.  38. 4a  54  SUL  Ml,  ttZ  15 
U.&C  80a-37, 8O0-88;  The  bmstmeni 
Company  Act  of  19M,  as  amemfod,  15  U.&C 
80>-l  el  009.;  unless  otherwise  noted. 

17.  By  revising  paragraph  (b)  of 
S  27aab-ll  as  foUows: 


f270JI>>11 


(b)  In  the  case  of  a  registration 
statement  filed  cm  Form  N-lA  Form  N- 
2.  Form  N-3.  or  Form  N-4.  three 
complete  copies  of  each  part  of  the 
registration  statement  (including,  if 
appUcable,  exhibits  «md  aU  other  papers 
and  documents  filed  as  part  of  Part  C  of 
the  registration  statement)  shaU  be  filed 
with  the  Commission. 

18.  By  revising  paragraph  (b)  of 
S  270.8b-12  as  foUows: 


S270.8b-12    Roquirsmsntsssto 
printing  and  language. 


(b)  In  the  case  of  a  registration 
statement  filed  on  Form  N-lA,  Form  N- 
2,  Form  N-3.  or  Form  N-4,  Part  C  of  the 
registration  statement  shaU  be  filed  on 
good  quality,  unglazed,  white  paper,  no 


larger  than  SMxil  kidMs  la  1 
insobr  as  practkabls.  Tba  ^<l_^ 

and,  if  appUcable,  the  Statement  of 
Additional  Informatioa.  howerer,  n.. 
be  filed  on  smcdler4ized  paper  provltteJ 
that  the  size  of  paper  used  hi  eadi 
document  is  uniform. 

19.  By  amending  8  27D.8b-I6  by 
designating  the  current  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  foOowr 

S270J^16 


(b)  Paragraph  (a)  of  this  section  shaU 
not  apply  to  a  registered  closed-end 
management  investment  company; 
provided,  that  the  foUowing  information 
is  transmitted  to  shareholders  in  its 
annued  report  to  shareholders: 

(1)  If  the  company  offers  a  dividend 
reinvestment  plan  to  shareholders, 
information  about  the  plan  required  to 
be  disclosed  in  the  company's 
prospectus  by  Item  laix  of  Form  N-2 
(17CFR274.11a-l); 

(2)  Any  material  changes  in  the 
company's  investment  poUcies 
(described  in  Item  8.2  of  Form  N-2)  that 
have  not  been  approved  by 
shareholders; 

(3)  Any  changes  in  the  company's 
charter  or  by-laws  that  would  delay  or 
prevent  a  change  of  control  of  die 
company  (described  m  Item  10.1iof 
Form  N-2)  that  have  not  been  approved 
by  shareholders; 

(4)  Any  material  changes  m  the 
principal  riric  factors  associated  with 
investment  in  the  company  (described  in 
Item  8.3  of  Form  N-2);  and 

(5)  Any  changes  in  the  persons  who 
are  expected  to  make  significant 
contributions  to  the  investment  advice 
provided  to  the  company  (described  in 
Item  9.1X  of  Form  N-2),  inrimiing  any 
new  person's  business  experience  and 
the  length  of  time  he  or  she  has  been 
employed  by  the  cmnpany's  investment 
adviser  or  the  company. 

The  changes  required  to  be  disclosed  by 
paragraphs  (b)(2)  through  (b)(5)  are 
those  that  occmred  since  the  later  of 
either  the  effective  date  of  the 
company's  registration  statement 
relating  to  its  initial  offering  of  securities 
under  the  Securities  Act  of  1933  (15 
U.S.C  77a  et  aeg.)  (or  die  most  recent 
post-effective  amendment  thereto),  or 
the  close  of  the  period  covered  by  the 
previously  transmitted  1 
shareh(dder  report 
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PART  239-FORM8  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

20.  By  revising  Form  N-2  in  SS  239.14 
and  274.118-1.  (See  Appendix  B.) 

The  authority  citation  for  Part  239 
continues  to  read  as  follows: 

Antfaority:  Th«  Securitiei  Act  of  1933,  IS 
U.S.C  77a.  et  $eg.,  unless  otherwise  noted. 

1 238.14    Fom  N-2,  ragMraUon  statMnwit 
vf  «ioaaii*viia  nMnagmm 
i  [AiMneaoj 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Autfaotlty:  The  Investment  Company  Act  of 
194a  15  U.S.C.  80a-l.  et  aeq..  unless 
otherwise  noted. 

|274.11a-1    FonnN-2,ragMration 
■tstMiNnt  of  doaetf'afid  iraraQenMnt 

NIIMIIiaiNNI  60ll1|MniM.  IMIWfKIVaj 

Text  of  Fonn  N-2 

See  Api>endix  B.  Form  N-2  will  not  be 
codified  in  the  Code  of  Federal 
Regulations. 

Dated:  luly  2&  1989. 
By  the  Commission. 

Jonathan  C.  Katz, 
Secretary. 

Separata  Statement  of  Commissioner 
Giundfest 

Among  the  recommendations 
proposed  for  comment  in  Release  33- 
6824  is  the  suggestion  that  the 
Commission  require  the  addition  of  a 
"warning  label"  to  prospectuses  for 
some  or  all  closed-end  fund  initial 
public  offerings  ("IPOs"].*  This  notion 
raises  intriguing  questions  about  the 
probable  e^ectiveness  of  cautionary 
legends  in  initial  pubUc  offerings  of 
closed-end  funds.'  In  particular,  if 
investors  rely  predominantly  on  the 
recommendation  of  brokers  when 
making  the  decision  to  purchase  shares 
of  a  closed-end  fund  IPO,  then  the 
addition  of  a  cautionary  legend  may  not 
change  observed  behavior  unless  the 
legend  also  changes  broker  behavior. 

But  will  broker  behavior  change?  That 
question  is  not  addressed  in  the 
Commission's  release.  A  careful 
consideration  of  that  issue  requires  an 


>  SecuritiM  Act  Rele«M  Na  8824  (July  2S,  1989)  at 
IS. 

*  Pbr  •  mora  gaiMral  diacuMion  of  tiw  policy 
iMuet  nlaad  by  the  uae  of  warning  labels  and  other 
"infonnatiaa  raoMdlM"  asA  ».q.,  Beales,  Craswell  ft 
Salop.  The  Efficient  RegulaUon  of  Consumer 
Infonnatioa  24 1.  Law  ft  Ecoa  401  (19B1). 


analysis  of  the  process  by  which  closed- 
end  fund  IPOs  are  sold,  and  it  is  to  that 
process  that  I  now  turn. 

The  observation  that  closed-end 
domestic  equity  funds, tend  to  trade  at  a 
discount  from  net  asset  value  is  hardly 
new.*  J 

The  academic  literature  is  replete 
with  studies  that  document  the 
pervasiveness  and  persistence  of  these 
discounts.*  The  popular  press  has  also 
frequently  informed  the  public  that 
shares  of  closed-end  domestic  equity 
funds  tend  to  trade  at  substantial 
discounts.' 


ileaie 


*  This  separate  stalefcent  focuses  solely  on 
discounts  observed  among  closed-end  domestic 
equity  funds  because  tbe  available  evidence 
suggests  that  these  discounts  are  more  pronounced 
and  systematic  than  discounts  observed  In 
connection  with  other  closed-end  funds.  See  The 
Post-Offering  Price  Performance  of  Closed-End 
Funds,  Study  by  the  Office  of  Economic  Analysis. 
Securities  and  Exchange  Commission,  at  4. 11-12. 
14-15,  27-28  (July  21. 1989)  (hereafter  cited  as  "OEA 
Study"). 

*  For  example,  Kraakman,  Taking  Discounts 
Seriously:  The  ImpUcations  of  "Discounted"  Share 
Prices  as  an  Acquisition  Motive,  88  Col.  L  Rev.  891, 
903  n.39  (1988),  cites  the  following  studies  as 
support  for  the  proposition  that  "there  have  been 
numerous  investigations  of  discounts  on  closed-end 
funds":  Boudreaux.  Discounts  and  Premiums  on 
Closed-End  Mutual  Funds:  A  Study  in  Valuation.  28 
J.  Fin.  515  (1973);  Brauv,  "Open-Ending"  Closed-End 
Funds.  13  J.  Fin.  Econ.  491  (1984);  Brickley  ft 
Schallheim,  Lifting  the  Lid  on  closed-End 
Investment  CompanieK  A  Case  of  Abnormal 
Returns,  20  J.  Fin.  and  Quantitative  Analysis  107 
(1985);  Leonard  ft  Nola^  Estimation  of  Time- Varying 
Systematic  Risk  and  Investment  Performance: 
Closed-End  Investment  Companies.  4 ).  Fin.  Res.  109 
(1981);  MalkieL  The  Valuation  of  Closed-End 
Investment  Company  Shares,  32  J.  Fin.  847  (1977); 
Mendelsoa  Closed-End  Fund  Discounts  Revisited, 
Fin.  Rev..  Spring  1978,  at  48;  Roendfeldt  ft  TutUe.  An 
Examination  of  the  Discounts  and  Premiums  of 
Closed-End  Investment  Companies,  1  J.  Bus.  Res. 
129  (1973);  Thompson,  The  Information  Content  of 
Discounts  and  Premiums  on  Closed-End  Fund 
Shares,  8 ).  Fin.  Econ.  151  (1978):  R.  Thompson, 
Capital  Market  Efficiency,  Two  Parameter  Asset 
Pricing  and  the  Market  for  Corporate  Control:  The 
Implications  of  Closed-End  Investment  Company 
Discounts  and  Premiuns  (unpublished  Ph.D. 
dissertation.  Graduate  School  of  Management 
University  of  Rochester,  1978). 

As  support  for  the  proposition  that  "discounts  on 
seasoned  funds  of  20%  or  more,  persisting  for  five 
years  or  longer,  have  keen  common  in  the  recent 
past"  Kraakman,  tupia  at  903  nM  dtes:  D.  Mullins, 
Managerial  Discretion  and  Corporate  Financial 
Management  ch.  5,  at  1-3  (unpublished  Ph-D. 
dissertation.  Harvard  Business  SdiooL  July  29, 
1983):  Sharpe  ft  Sosin.  Closed-End  Investment 
Companies  in  the  United  States:  Risk  and  Return,  in 
European  Financial  Association  1974  Proceedings 
39-40  (a  Jacquillat  ed). 

*  See  Closed-End  Fknds'  Crop  Thins  Out  Wall  St 
J.,  Apr.  28, 1989.  at  C1-C2;  Closed-End  Funds  are 
Easy  Targets.  N.Y.  Ttaies.  Apr.  14. 1989.  at  DS:  Five- 
Month  Fizzles— What  Lots  of  Closed-End  IPOs  Ara. 
Barrons.  Aug.  &  1988,  at  21-22:  Patience,  Sir,  Forbes. 
Nov.  2. 1987,  at  81. 


Viewed  from  this  perspective,  the 
major  contribution  of  the  Office  of 
Economic  Analysis'  racent  study  of 
closed-end  funds  is  not  to  discover  that 
closed-end  domestic  equity  fluids  trade 
at  a  discount.  We  already  know  thaL 
Instead,  the  contribution  of  the  OEA 
study  is  to  document  the  path  followed 
by  the  prices  of  recently  offered  closed- 
end  domestic  equity  fund  shares  as  they 
decline  from  their  initial  offering  price, 
which  reflects  net  asset  value  plus  a 
sales  load,  to  their  aftermarket  price, 
which  reflects  a  discount  from  net  asset 
value.  The  OEA  Study,  which  is  based 
on  data  drawn  from  1885-1987  market 
experience,  finds  that  after  24  weeks 
closed-end  domestic  equity  funds  trade, 
on  average,  at  a  discount  of 
approximately  ten  percent.  Beyond  this 
point,  there  appears  to  be  no  systematic 
change  in  the  size  of  the  discoimt  on 
closed-end  domestic  equity  funds. 

This  large  body  of  empirical  evidence 
raises  some  intriguing  questions  about 
the  IPO  market  for  closed-end  domestic 
equity  funds.  In  particular,  if  an  investor 
has  a  choice  between  purchasing  shares 
of  a  closed-end  domestic  equity  fund  in 
its  IPO  and  piu-chasing  shares  of  the 
same  ftmd  in  the  aftermarket  the 
aftermarket  purchase  is  clearly 
preferable.  The  reason  for  this 
conclusion  is  simple:  if  a  closed-end 
fund  is  a  good  investment  at  an  offering 
price  of,  say,  $10,50,  dien  it  is  that  much 
of  a  better  buy  in  the  aftermarket  at  a 
price  of  $9.00  where  ttie  same  shares  are 
soon  trading  at  a  discount  from  net  asset 
value.' 

This  observation  suggests,  however, 
that  no  new  closed-end  domestic  equity 
funds  could  ever  successfully  be  brought 
to  market  because  no  one  would  ever 
want  to  purchase  shares  of  those  funds 
in  the  IPO.  Investors  would,  instead, 
prefer  to  acquire  those  same  shares  in 
the  secondary  market  where  a  discoimt 
prevails.^  This  characterization  of  the 


*  Of  course,  this  assumes  that  the  net  asset  value 
of  the  fund  does  not  increaee  so  quickly  that  the 
investor  winds  up  earning  a  profit  even  after  the 
fund  trades  at  a  discount  Given  the  magnitude  of 
discounts  and  the  probabilty  of  such  significant 
run-ups  in  net  asset  value  during  the  immediate 
aftermarket  the  assumptiai  implicit  in  the  text 
seems  quite  reasonable. 

^  Put  another  way.  the  public  ofiering  of  a  closed- 
end  domestic  equity  fund's  shares  is  analogous  a 
back-end  loaded  two-tier  offer.  The  front-end  Is 
composed  of  the  higher  priced  IPO  shares.  The 
back-end  is  composed  of  tke  lower  priced 
aftermarket  shares.  Because  rational  fully  infonned 
Investors  have  no  incentive  to  participate  in  the 
front-end  of  such  offers,  back-end  loaded  two-tier 
offers  cannot  succeed  in  markets  composed  of 
rationaL  fully  informed  investors. 
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market  obviously  does  not  accurately 
describe  reality  because  we  in  fact 
observe  successful  IPOs  of  closed-end 
funds  that  rapidly  and  systeraaticaUy 
trade  to  significant  (fiscoimts. 

One  possible  explanation  for  the 
successful  raarketiiig  of  closed^end  fund 
IPOs  is  that  fully  informed  investors 
believe  that  eadi  new  fund  is 
sufficiently  different  from  its 
predecessora  that  it  will  not  trade  to  a 
discount  even  thou^  its  predecessors 
have.  This  explanation,  which  relies  on 
the  systematic  triumph  of  liope  over 
experience,  seems  sufficiently 
implausible  that  it  can  readily  be 
dismissed  as  an  exf^anation  of  the 
behavior  ai  fully  informed,  rational 
investors. 

A  second  and  probaUy  more  accurate 
explanation  for  the  successful  initial 
public  offering  of  closed-end  domestic 
equity  fimds  relies  on  the  observation 
that  investors  can  be  divided  into  two 
categories  that,  for  want  of  a  better 
label  can  be  called  "smart  enough"  and 
"not  smart  enough."  *  investors  who  are 
"smart  enough"  know  that  initial  public 
offerings  of  closed-end  domestic  equity 
funds  quickly  trade  to  a  discount.  These 
investors  never  purchase  in  the  IPO. 
Investors  who  are  "not  smart  enough" 
are  unaware  of  the  prevalence  of  closed- 
end  fund  discounts  and,  unless 
specifically  warned,  can  be  persuaded 
to  purchase  shares  of  a  dosed-end 
equity  fund  in  an  initial  iniblic  ofFoing. 

It  should  be  emphasized  that  investors 
who,  for  purposes  of  diis  analysis,  fall 
into  the  "not  smart  enough"  category 
can  be  extraordinarily  intelligent, 
indeed,  brilliant  in  other  endeavors.  Far 
example,  a  professor  of  engineering  who 
is  well  versed  in  the  sohition  of  partial 
differential  equations  that  are  far 
beyond  tbe  comprehension  of  the 
average  stockbroker  can  be  totally 
oblivious  of  the  empirical  evidence  that 
closed-end  domestic  equity  fund  IPOs 
quickly  trade  to  a  discoimt.  Life  is 
complicated  and  nobody  can  know 
everything. 

In  this  context,  an  IPO  of  an  equity 
fimd  can  succeed  if  investors  who  are 
"not  smart  enoo^"  can  be  persuaded  to 
purchase  all  the  shares  offered  iivthe 
IPO.  Indeed,  compoimding  this  problem 
is  the  fact  that  brokers  who  sell  closed- 
end  domestic  eqtiity  fund  shares  earn 
greater  ccanpensation  than  brokers  who 
sell  the  same  number  of  fund  shares  in 


the  aftermarket*  If  a  broker  ia  wittii^  to 
put  his  interest  In  commission  faicome 
ahead  of  his  client's  best  financial 
interests,  then  such  a  brewer  might 
recommend  a  closedrend  IPO  purchase 
to  a  client  who  is  "not  smart  enough." 
Such  agency  problems  are  hardly  rare  in 
our  modem  economy.*" 

IntNestin^,  die  available  data  tend 
to  support  a  characterization  of  the 
closed-end  IPO  mariiet  as  one 
characterized  by  a  subpopulation  of 
investors  ¥iho  are  "not  smart  enough."  It 
seems  that  institutional  investors,  whose 
funds  are  typically  managed  by  market 
professionals,  tend  to  avoid  closed-end 
fund  IPOs."  Thus,  institutional 
investors  may  tend  to  be  "smart 
enough"  to  avoid  cloeed-end  domestic 
equity  fund  IPOs  while  the  population  erf 
investors  who  are  "not  smart  enough"  is 
drawn  from  the  ranks  of  retail  investors. 

Data  from  January  1988  through  May 
1989,  a  period  subsequent  to  that  studied 
in  the  OEA  Report  indicate  a  marked 
decline  in  die  volume  of  closed-end  fund 
IPOs.  During  that  period,  of  the  77 
closed-end  funds  offiered  in  the  U.S.,  65 
(84,4  percent)  were  bond  funds.  7  (9.1 
percent)  were  foreign  8tod(  funds,  and 
only  5  (6.5  percent)  were  domestic 
equity  funds.*'  The  five  domestic  equity 


*  The  finance  Kteratore  contains  several 
examples  of  models  In  wiricn  some  farvastors  are 
better  infamed  Ihm  ethars.  Sm.  :g.,  BiKk.  Netee. 
41  J.  Fin.  529  (1988):  De  Lsi«,  SMeifer.  Iiiiawiis  ft 
Waldmann.  The  Size  and  Incidence  of  the  Losses 
From  Noise  Trading.  44  J.  Fin.  681  (1988). 


*  "Fund  specialists  say  brokers  can  make  S200  on 
a  typical  $10,000  closed-end  oflsring,  cwwpared  wMi 
S75  for  a  similar  fund  alreedy  trading  in  the 
secondary  market."  Caution  Urged  for  Closed-Bid 
Fund  Investors.  Wall  St.  J.,  March  22,  ISSS  at  37. 
See  also  Burnt  OfferingK  Closed^nd  Pmds  Bring 
No  Blessings  to  ShareboMeis.  Bamns,  Ang.  tH, 
1987,  at  e-7,  3S-2B. 

Because  a  broker's  Income  is  higher  if  he  sells  a 
fund's  shares  in  the  IPO  than  In  the  aftermarket 
viewed  from  the  broker's  selfiafa  perspective,  an  IPO 
of  a  closed-end  domestic  equity  fund  is  s  front-end 
loaded  two-tier  transactloa  A  rational,  self- 
interested  broker  thus  has  every  incentive  to 
suggest  that  his  clients  invest  in  a  closed-end 
domestic  equity  fund  IPO  unless  the  broker  fears 
the  adverse  consequences  that  may  follow  when  Ibc 
clients  complain  that  the  fund  is  trading  at  a 
discount 

">  An  agency  problem  arises  whenever  a  person 
(a  principal)  hires  sonwona  else  (an  agent)  to  make 
a  decision  and  the  agent's  inoentives  differ  from  t)ie 
principal's.  In  this  case,  the  agency  problem  arises. 
in  part,  because  the  closed-end  domestic  eqotty 
fund  IPO  is  back-CDd  hiaded  from  the  investor's 
(principal's)  perspective  and  front-end  loaded  fr«m 
the  brokers  (agent's)  perspective.  See  generally 
Jensen  ft  MeckHng.  The  Theory  of  the  Firm: 
Managerial  Behavior  Agency  Costs  and  Ownership 
Structure.  3  J.  Pin.  Econ.  308  (1978):  Rosa,  The 
Economic  Theory  of  Agency:  The  Principal's 
Problem,  63  Amer.  Eooat.  Rev.  134  (1973):  Spenoe  ft 
Zeckhauser.  Inscraaca.  Infoimatian.  and  bkUvidMal 
Action.  61  Amcr.  Ecea.  Ra*.  tlS  (1971). 

"  OEA  Study.  ai2S-2S. 

»  Office  of  the  Chief  Eoononia*.  Msssatawd— 
from  Kathleen  Waiaa  to  Kanwai  Lalw  and  DmM 
Malmqnist  Closed-End  Fund  Study  Update,  June  20, 
1969  (copy  placed  in  public  file  no.  S7-21-89). 


dosed-end  fuods  dicilimd  in  vakie  by 
approxteatriy  •.45  pcreent  after  120 
trading  days.  Tbeic  data  snggeat  dwt 
tbe  molcet  may  bare  learned  tkat 
closed-end  domestk:  equity  fmida  tend 
not  to  be  profitable  IPO  investnsents  and 
that  the  mnber  of  tfaoae  fands  broai^t 
to  laarkat  has  therefore  dectiBed. 

Tliia  analjraia  raise*  sonw  intefeating 
qnestians  about  te  condoct  of  bndnrs 
who  recmmnend  doaed-cnd  donestic 
eqnity  fond  IPOs  to  their  castanera. 
Suppose  a  broker  fails  to  explain  to  a 
customer  that  radier  than  buying  shares 
in  a  closed-«Ki  domestic  etpiity  fimd 
IPO,  the  investor  woold  be  better  oCT 
buying  sharea  of  the  same  fund  in  the 
aftermarket  is  such  a  failure 
imobjectionaUe  becaoae  tbe  qnantity 
and  quality  of  the  evidence  regarding 
diacovnts  provides  an  insuffident  baata 
for  making  such  a  recommendationT  tf 
so,  how  does  the  quantity  and  quality  of 
the  dos(^-end  discount  evidence 
compare  with  information  upon  itdtich 
brokers  rely  when  making  ikber 
reconunendations?  What  quantity  and 
quality  evidence  should  then  be  required 
as  a  basis  for  a  recommendation? 

Assuming  that  the  evidence  regarding 
discounts  is  credible,  and  recognizing 
that  not  every  broker  can  know  every 
fact  about  every  product  he 
recommends,  could  a  failioe  to  advise  a 
cuatomer  to  jiurchase  in  the  aftemariket 
rather  than  in  the  IPO  be  supported  on 
the  basis  that  a  broker  could  not 
reasonably  be  expected  to  know  aboot 
the  prevalence  of  discovnts?  Tlie 
argiutent  in  support  of  this  proposition 
must  be  that  the  level  of  skill  and  care 
expected  of  a  broker  does  not  rise  to  the 
level  at  which  a  customer  reasonably 
should  expect  the  IntAer  to  be  aware  of 
the  substantial  probability  dut  tbe 
dosed-end  fund  IPO  shares  win  trade  at 
a  discount  If  one  accepts  this  argument 
how  knowledgeable  shoidd  a  customer 
expect  a  broker  to  be  aboot  specific 
investment  reconunendations  made  to 
that  customer?  How  does  this  standard 
of  care  relate  to  the  advice  that  brokers 
generally  provide  to  clients? 

Put  a  bit  diffierently,  if  brokers  can 
legitimately  rely  on  evidence  of  past 
positive  performance  of  a  category  of 
sectirities  as  a  basis  for  a 
recommendation  in  selling  an  IPO,  to 
what  extent  should  brokers  be  expected 
to  take  into  account  equivalently 
credible  evidence  of  past  negative 
performance  of  a  category  of  securities 
before  making  such  a  recommendatian? 
For  example,  ctmsider  a  situation  in 
which  the  evidence  of  the  positive 
performance  hiatory  of  a  category  of 
sectuities  is  as  powerful  as  the  evidence 
regarding  discounts  following  IPO 
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closed-end  domestic  equity  fund 
offerings.  If  brokers  are  permitted  to  rely 
on  evidence  of  past  positive 
performance  should  they  be  expected  to 
give  equal  weight  to  equally  powerful 
evidence  of  past  negative  performance? 

Further,  if  it  is  correct  that  no  rational, 
fiilly  informed  investor  would  purchase 
closed-end  domestic  equity  fund  shares 
in  an  IPO.  how  can  a  broker  recommend 
such  a  purchase?  Is  it  because  the 
broker  is  not  sufBciently  informed?  Or, 
is  it  because  the  broker's  incentive  is 
different  from  the  customer's  and  the 
logical  choice  from  the  broker's 
perspective  is  not  the  logical  choice 
from  the  customer's  perspective?  After 
all.  the  broker  earns  substantially  more 
by  selling  the  shares  in  the  IPO  than  by 
selling  the  same  shares  in  the 
aftermarket.  In  that  case,  how  does  the 
broker's  recommendation  benefit  the 
customer?  Does  the  presence  of  such  a 
potential  conflict  alter  the  degree  of  care 
that  one  expects  the  broker  to  exercise 
in  connection  with  a  recommendation? 
Does  it  alter  the  information  that  the 
broker  should  convey  to  his  customer 
before  making  a  recommendation?  Does 
it  alter  the  degree  of  confidence  that 
retail  customers  should  have  in  broker 
recommendations? 

Finally,  how  do  these  observations 
relate  to  the  proposed  requirement  that 
prospectuses  contain  cautionary  legends 
about  closed-end  fund  IPOs?  Will  such  a 
legend  change  broker  behavior  in 
recommending  closed-end  fund  IPOs? 
Should  such  a  legend  change  broker 
behavior  in  recommending  closed-end 
fund  IPOs? 

Appendix  A 

Set  forth  below  is  a  cross-reference 
sheet  listing  each  item  and  certain  sub- 
items  of  proposed  Form  N-2  and  a  cross- 
reference  to  the  item  or  sub-item  of 
current  Form  N-2  ("N-2").  Form  N-IA 
("N-IA").  Form  N-3  ("N-3").  or 
Regulation  S-K  ("S-K")  from  which  the 
proposed  item  was  derived.  Items  of 
proposed  Form  N-2  which  are  new.  or 
which  include  disclosure  not  previously 
called  for  by  these  sources,  are 
designated  as  "New." 


RmiMd  form  (4-2 
MBfn 

PART  A 

N-IA.  nam  KaMi). 
N-IA,  Nwn  1(a)CN). 
S-K,  Item  501  (cK2). 
N-IA.  n«n  KaMiii). 
N-IA,  tom  l(a)(iv). 
S-K.  n«n  501(c)(3). 
N-2,  nam  1(a)/. 
S-K,  nam  50l(c)(7)/Naw. 

^•^•9 "• 

Reviaad  tarn  N-2 
ilofn 

Source  Of  revision 

l.l.h 

N-1A,  Item  l(a)(v). 

1.1. i 

New. 

1.1.1 

9-K,  nam  501(c)(4). 

1.1. k „.. 

N-IA.  nam  l(a)(vi). 

1.2 

N-IA.  Nam  1(b). 

2.1 

New. 

2.2 

3-K.  Item  502(b)(3). 

3.1 _ 

N-IA.  nam  2(a)(i)/t4ew. 

3.2 

N-3.  Ham  3 

3.3 

New. 

4.1 . _„_. 

N-2.  Item  3/New. 

4.2 „ 

New. 

4.3 _.. 

N-2,  Item  3(b)/New. 

5.1. a„ „ 

N-2.  Item  4(a)(1) 

5.i.b 

N-2.  Item  4(a)(2)/New 

5.1.C 

N-2.  Item  4(a)(3). 

5.1.d „ 

N-2.  Item  4(a)(4)/New. 

5.2 

N-2.  nam  4(b). 

5.3  .•  •  •*•>»>•••»•••.•.•••  »•.... 

S-K.  nam  508(e).(h). 

5.4 

S-K.  nam  508(g). 
S-K.  Item  508(i). 

5.5 

5.6 

New. 

5.7 

N-2,  Item  4(g). 

5.8 _ 

5.9 

New. 

5.10 

S-K.  Ham  506(c)/N-2, 

Item4((). 

6 

N-2,  Item  4(e)/. 

S-K,  nam  507. 

M 

N-2.  Ham  5/S-K,  nam. 

904/New. 

7.2 ™ 

New. 

8.1. a 

N-2.  ttem  6(a)(i). 

8.1.5 

H-^K  nem  4(a)(i)(B). 

8.2.a 

N-1A.  ttem  4(a)(ii)(A). 
N-1A,  ttem  4(a)(ii)(B). 

e.2.b 

8.2.C 

N-IA,  nam  4(a)(ij). 

8.2.d..„ 

N-IA.  ttem  4(a)(ii)(B)(2). 
N-1A.  ttem  4(c). 

8.3 

8.4 

N-IA,  ttem  4(d)/New. 
S-K,  ttem  201  (a)/N-2 

8.5 

Item  6(d). 

8.6 

WvW. 

8.7 „.. 

■vow< 

9.1.a 

N-IA,  Item  5(a).  • 

9.l.b 

N-IA.  Item  5(b). 

9.1.C 

S-K.  Item  401(c). 

9.1  d _ 

N-IA,  ttam  S(c). 

9.1.8 

N-IA  ttem  5(d) 

9.1.f 

N-3.  ttem  7(f). 

9-1a™ 

N-IA.  ttem  5(f). 

9.2 

S-K.  ttem  502(f). 

10.1..-. 

N-2,  ttem  7/. 

S-K.  Item  202(a). 

10.2 

S-K.  Item  202(b). 

10.3 

S-K,  ttem  202(d). 

10.4 „.. 

N-IA.  nem  6(g). 

10.5 _ 

N-IA.  ttem  6(b). 
N-2,  Item  17(b). 

10.6 _. 

10.7 

New. 

11 

N-2  ttem  16 

12 

N-2,  ttem  10/ 

N-IA.  ttem  9/ 

S-K.  ttem  103 

13 

New 

PARTS 

14.1.a. 

N-IA.  ttem  10<a)(i). 

14.1.b. 

N-IA.  Item  10(8)0*). 

14.1.C 

N-IA.  nam  10(a)(iv). 

14.l.d 

N-IA,  ttam  lO(a)OH). 

14.1. a. 

14.2 

N-IA,  nem  10(b). 

15.... 

N-IA.  ttam  11 

16 

N-IA.  nam  12. 

17 

N-IA.  nam  13. 

18.1 

N-IA.  ttam  14(a) 

18.2 

N-IA.  ttam  14(b). 

18.3 „ 

fifrtiit 

18.4 

N-2,  nam  13. 

Revised  form  N-2 


19 

20 

21 

22 

23 

PARTC 

24 

25 

26 

27 

28 

29 

30 

31 „... 

32 

33.1 

33.2 

33.3 

33.4 

33.5 

33.6 

33.7 


Source  of  revision 


N-IA.  ttem  15. 
N-IA.  ttem  16. 
N-IA.  Item  17. 
N-IA.  Item  20. 
(^1A,  ttem  23. 


N-2,  Part 
N-2,  Part 
N-2,  Part 
N-2,  Part 
N-2.  Part 
N-2,  Part 
N-2,  Part 
N-2.  Part 
N-2,  Part 
N-2.  Part 
N-2,  Part 
N-2.  Pan 
S-K,  kem 
S-K,  Kem 
New. 
r4-3,  kem 


C,  Item  4/New. 
C,  ttem  1. 
C,  ttem  2. 
C,  Item  5. 
C,  Item  6. 
C,  ttem  3. 
C,  Item  8. 
C,  Item  7. 
C,  ttem  9. 
C,  ttem  10(a). 
C,  Item  10(b). 
C.  ttem  10(c). 
512(a). 
51 2Q). 

37(d). 


Appendix  B 

1933  Act  File  No.  33-      ■ 

1940  Act  File  No.  811-       

U.S.  Securities  and  Exchange  Commission 
Washington,  D.C.  20549 

FORM  N-2 

(Check  appropriate  box  or  boxes) 
OMB  APPROVAL  I 

0MB  Number  3235-0024 
Expires:  December  31, 1990 
Estimated  average  burden  hours  per 

response.  1630.0 
D  REGISTRATION  STATEMENT  UNDER 
THE  SECURITIES  ACT  OF  1933 

D  Pre-Effective  Amendment  No. 

D  Post-Effective  Amendment  No. 

and/or 

D  REGISTRATION  STATEMENT  UNDER 

THE  INVESTMENT  COMPANY  ACT  OF 

1940 

D  Amendment  No.        ■ 


Exact  Name  of  Registrant  as  Specified  in 
Charter 


Address  of  Principal  Executive  Offices 


(Number,  Street,  City,  State,  Zip  Code) 


Registrant's  Telephone  Number,  including 
Area  Code 


Approximate  Date  of  Proposed  Public 
Offering 

If  any  of  the  securities  being  registered  on 
this  form  are  to  be  offered  on  a  delayed  or 
continuous  basis  in  reliance  on  rule  415  under 
the  Securities  Act  of  1933.  other  than 
securities  offered  in  connection  with  a 
dividend  reinvestment  plan,  check  the 
following  box D 


Federal  Register  /  Vol.  54.  No.  154  /  Friday.  August  11,  1989  /  Proposed  Rules 


33011 


Calculation  of  Registration  Fee  Under  the  Securities  Act  of  1933 


Titia  of  securities  being 
ragntarad 


Amount  being  registered 


Proposed  maximum  offering 
price  par  unit 


Propoaad  maximum  aggregate 
offering  prioa 


Amount  of 


Instructions 

If  the  registration  statement  or  an 
amendment  to  it  is  being  nied  under  only  one 
of  the  Acts,  reference  to  the  other  Act  should 
be  omitted  from  the  facing  sheet  The 
"Approximate  Date  of  Proposed  Public 
Offering"  and  the  table  showing  the 
calculation  of  the  registration  fee  under  the 
Securities  Act  of  1933  should  be  included 
only  where  shares  are  being  registered  under 
the  Securities  Act  of  1933. 

Fill  in  the  811 and  33 

blanks  only  if  these  filing  numbers  (for  the 
Investment  Company  Act  of  1940  registration 
and  the  Securities  Act  of  1933  registration, 
respectively)  have  already  been  assigned  by 
the  Securities  and  Exchange  Commission  in 
the  course  of  previous  filings. 

Note:  The  estimated  average  burden  hours 
are  made  sorely  for  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the  costs  of 
SEC  rules  and  forms.  Direct  any  comments 
concerning  the  accuracy  of  the  estimated 
average  burden  hours  for  compliance  with 
SEC  rules  and  forms  to  Kenneth  A.  Fogash, 
Deputy  Executive  Director,  U.S.  Securities 
and  Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Management  and  Budget,  Room  3228  New 
Executive  Office  BuilcUng,  Washington,  DC 
20503. 

Contents  of  FORM  N-2 

General  Instructions 

A.  Use  of  Form  N-2. 

B.  Registration  Fees. 

C.  Number  of  copies. 

D.  Application  of  General  Rules  and 
Regulations. 

E.  Amendments. 

F.  Incorporation  by  Reference. 

G.  Documents  Comprising  the  Registration 
Statement  or  Amendment. 

H.  Preparation  of  the  Registration 
Statement  or  Amendment. 

Part  A:  The  Prospectus. 

Part  B:  Statement  of  Additional 
Information. 

General  Instructions  for  Parts  A  and  B. 

Fait  A— INFORMATION  REQUIRED  IN  A 
PROSPECTUS 

Item  1.  Outside  Front  Cover  Page. 

Item  2.  Inside  Front  and  Outside  Back 
Cover  Page. 

Item  3.  Synopsis. 

Item  4.  Condensed  Financial  Information. 

Item  5.  Plan  of  Distribution. 

Item  e.  Selling  Shareholders. 

Item  7.  Use  of  Proceeds. 

Item  8.  General  Description  of  the 
Registrant. 

Item  9.  Management 


Item  10.  Capital  Stock.  Long-Term  Debt 
and  Other  Securities. 

Item  11.  Defaults  and  Arrears  on  Senior 
Securities. 

Item  12.  Legal  Proceedings. 

Item  13.  Table  of  Contents  of  the  Statement 
of  Additional  Information. 

Part  B— INFORMATION  REQUIRED  IN  A 
STATEMENT  OF  ADDITIONAL 
INFORMATION 

Item  14.  Cover  Page. 

Item  15.  Table  of  ContenU. 

Item  16.  General  Information  and  History. 

Item  17.  Investment  Objective  and  Policies. 

Item  18.  Management 

Item  19.  Control  Persons  and  Principal 
Holders  of  Securities. 

Item  20.  Investment  Advisory  and  Other 
Services. 

Item  21.  Brokerage  Allocation  and  Other 
Practices. 

Item  22.  Tax  Status. 

Item  23.  Financial  Statements. 

Part  C— OTHER  INFORMATION 

Item  24.  Financial  Statements  and  Exhibits. 

Item  25.  Marketing  Arrangements. 

Item  28.  Other  Expenses  of  Issuance  and 
Distribution. 

Item  27.  Persons  Controlled  by  or  Under 
Common  Control. 

Item  28.  Number  of  Holders  of  Securities. 

Item  29.  Indemnification. 

Item  30.  Business  and  Other  Connections  of 
Investment  Adviser. 

Item  31.  Location  of  Accounts  and  Records. 

Item  32.  Management  Services. 

Item  33.  Undertakings. 

SIGNATURES 

General  Instructiona 

A.  Use  of  Form  N-2 

Form  N-2  shall  be  used  by  all  closed-end 
management  investment  companies,  except 
small  business  investment  companies 
licensed  as  such  by  the  United  States  Small 
Business  Administration,  for  filing:  (l)  An 
initial  registration  statement  under  section 
B(b)  of  the  investment  Company  Act  of  1940 
(15  U.S.C.  60a-8(b))  ("1940  Act")  and  any 
amendment  to  it;  (2)  a  registration  statement 
under  the  Securities  Act  of  1933  ("1933  Act") 
(IS  U.S.C.  77(a)  et  seq.)  and  any  amendment 
to  it;  or  (3)  any  combination  of  this  filings. 

B.  Registration  Fees 

Section  6(b)  of  the  1933  Act  (15  U.S.C. 
77f(b))  and  rule  457  (17  CFR  230.457)  set  forth 
the  fee  requirements  under  the  1933  Act.  Rule 
8b-6  under  the  1940  Act  (17  CFR  270.8b-«) 
sets  forth  the  fee  for  filing  an  initial 
registration  statement  under  that  Act  The 
1940  Act  fee  is  in  addition  to  the  fee  required 
under  the  1933  Act 


C.  Numl>er  of  copies 

Filings  of  registration  statements  on  Form 
N-2  shall  contain  the  number  of  copies 
specified  in  rule  402  under  the  1933  Act  (17 
CFR  230.402),  except  that  seven  additional 
copies  of  the  registration  statement  shall  lie 
furnished  to  the  Commission,  instead  of  the 
ten  additional  copies  required  by  rule  402(b) 
(17  CFR  230.402(b)). 

Filings  of  amen^nents  on  Form  N-2  shall 
contain  the  number  of  copies  specified  in  rule 
472  under  the  1933  Act  (17  CFR  230.472). 
except  that  there  shall  l>e  filed  with  the 
Commission  three  additional  copies  of  such 
amendment  two  of  which  shall  be  marked  to 
indicate  clearly  and  precisely,  by  underlining 
or  in  some  other  appropriate  manner  the 
changes  made  in  the  registration  statement 
by  the  amendment  instead  of  the  eight 
additional  copies  with  at  least  five  marked  as 
required  by  rule  472(a)  (17  CFR  230.472(a)). 

D.  Application  of  General  Rules  and 
Regulations 

If  the  registration  statement  is  being  filed 
under  both  Acts  or  under  only  the  1933  Act 
the  General  Rules  and  Regulations  under  the 
1933  Act  particularly  Regulation  C  (17  CFR 
230.4(X)-497],  shall  apply,  and  compliance 
with  them  %vill  deemed  to  the  meet  the  rules 
for  registration  statements  under  the  1940  Act 
(15  U.S.C.  80a  et  seq.].  However,  if  the 
registration  statement  is  being  filed  under 
only  the  1940  Act  the  C}eneral  Rules  and 
Regulations  under  that  Act  particularly 
Regulation  8(b)  (17  CFR  270.8b-l  et  seq). 
shall  apply. 

E.  Amendments 

1.  Attention  is  specifically  directed  to 
paragraph  (b)  of  the  rule  8t>-16  urder  the  1940 
Act  (17  (311 27a8b-ie]  which  exc  mpts 
closed-end  management  investment 
companies  from  the  requirement  to  annually 
amend  the  1940  Act  registration  statement 
under  paragraph  (a)  of  that  rule,  provided 
that  the  informaticn  specified  by  that  rule  is 
transmitted  to  shanhokiers  on  an  annual 
basis. 

2.  Where  Form  H-Z  has  t>een  used  to  file  a 
registration  statement  under  both  the  1933 
and  1940  Acts,  any  amendment  of  that 
registration  statement  shall  be  deemed  to  be 
filed  under  both  Acts  unless  otherwise 
indicated  on  the  facing  sheet 

3.  If  any  securities  being  registered  are  to 
be  offered  on  a  delayed  or  continuous  basis 
in  reliance  on  rule  415  under  the  1933  Act  (17 
CFR  230.415).  attention  is  directed  to  the 
undertaking  required  to  be  set  forth  in 
response  to  item  33.4  with  respect  to  the  filing 
of  post-effective  amendments. 

F.  Incorporation  by  Reference 

Incorporation  by  reference  permits  a 
Registrant  to  include  documents  and  exhibits 
filed  previously  with  the  Commission  as  part 
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of  the  registration  statement  by  making 
reference  to  where,  and  under  what 
designation,  these  documents  can  be  found  in 
previous  fUings.  A  Registrant  may,  at  its 
discretion,  incorporate  ail  or  part  of  the 
Statement  of  Additional  Information  into  the 
prospectus,  without  physically  delivering  the 
Statement  of  Additional  Information  with  the 
prosppctus,  so  long  as  the  Statement  of 
Additional  Information  is  available  to 
investors  upon  request  at  no  charge  and  any 
information  or  documents  incorporated  by 
reference  into  the  Statement  of  Additional 
Information  are  provided  along  with  the 
Statement  of  Additional  Infonnation,  except 
to  the  extent  provided  by  instruction  F.3. 
below. 

Rule  411  under  Ae  1933  Act  (17  CFR 
230.411),  and  rules  a-«.  8b-23,  8b-24.  and  8b- 
32  under  the  1940  Act  (17  CFR  270.0^, 
270.Bb-Z3,  Z7t).8b-24,  and  270.8b-32)  provide 
guidance  on  incoiponting  information  or 
documents  by  reference  into  a  registration 
statement  In  general,  altegistrant  may 
incorporate  by  reference,  in  response  to  any 
item  of  Form  N-2  not  required  to  be  included 
in  the  prospectus,  any  information  contained 
elsewhera  in  the  registration  statement  or  in 
other  statements,  applications,  or  reports 
filed  writh  the  Commission. 

The  rules  on  incorporation  by  reference 
under  both  the  1933  Act  and  the  1940  Act  are 
subject  to  the  limitations  of  rule  24  of  the 
Commission's  Rules  of  Practice  (17  CFR 
201.24).  Since  rule  24  may  be  amended  from 
time  to  time,  Registrants  are  advised  to 
review  the  rule  before  incorporating  by 
reference  any  document  as  an  exhibit  to  a 
registration  statement. 

Subject  to  the  above  rules,  a  Registrant 
may  tncoiporate  by  reference  into  the 
prospectus  or  the  Statement  of  Additional 
Infonnation  in  response  to  items  4.1  or  23, 
respectively,  of  this  form  the  information 
contained  in  any  report  to  shareholden 
meeting  the  reqnireinents  of  section  30(d)  of 
the  1940  Act  (IS  U.S.C.  80a-29(d))  and  rule 
30d-l  (17  CFR  270.30d-l)  thereunder, 
provided: 

1.  The  material  incorporated  by  reference 
is  prepared  in  accordance  with,  and  covers 
the  periods  specified  by,  this  form; 

2.  The  Registrant  states  in  the  prospectus 
or  the  Statement  of  Additional  Information, 
at  the  place  where  the  information  required 
by  items  4.1  or  23  of  the  form,  respectively, 
would  normally  appear,  that  the  information 
is  incorporated  by  reference  from  a  report  to 
shareholders  (The  Registrant  also  may 
describe,  in  either  the  prospectus,  the 
Statement  of  Additional  Information,  or  Part 
C  of  the  registration  statement  (in  response  to 
item  24.1],  or  any  combination  thereof,  those 
portions  of  the  report  to  shareholdera  that  are 
not  incorporated  by  reference  and  are  not  a 
part  of  the  registration  statement.];  and 

3.  The  material  incorporated  by  reference 
is  provided  with  the  prospectus  or  the 
Statement  of  Additional  Information  to  each 
person  to  whom  the  prospectus  or  the 
Statement  of  Additional  Information  is  sent 
or  given,  unless  the  person  holds  securities  of 
the  Registrant  and  otherwise  has  received  a 
copy  of  the  material.  (The  Registrant  must 
state  in  the  prospectus  or  the  Statement  of 
Additional  Information  that  it  will  famish. 


without  cfaaige,  a  copy  of  such  material  on 
request  and  the  name,  address,  and  telephone 
number  of  the  person  to  contact.) 

G.  Documents  Compriiing  the  Registration 
Statement  or  Amendment 

1.  A  registration  statement  or  an 
amendment  to  it  filed  under  both  the  1933 
and  1940  Acts,  shall  consist  of  the  facing 
sheet  of  the  form,  the  cross-reference  sheet 
requiied  by  rule  495(a)  under  the  1933  Act  (17 
CFR  230.495(a)),  Part  A.  Part  B,  Part  C, 
required  signatures,  all  other  documents  filed 
as  a  part  of  the  registration  statement,  and 
documents  or  information  permitted  to  be 
incorporated  by  reference,  whether  or  not 
required  to  be  filed. 

2.  A  registration  statement  or  amendment 
to  it  that  is  filed  under  only  the  1933  Act  shall 
contain  all  the  infonnation  and  documents 
specified  in  paragraph  1  of  this  Instruction  G. 

3.  A  registration  statement  or  an 
amendment  to  it  that  it  filed  under  only  the 
1940  Act  shall  consist  of  the  facing  sheet  of 
the  form,  the  cross-reference  sheet  required 
by  rule  495(a)  under  the  1933  Act.  responses 
to  all  items  of  Parts  A  and  B  except  items  1,  2. 
3.2, 4,  5, 6,  and  7  of  Part  A,  responses  to  all 
items  of  Part  C  except  items  24.2.g,  and  24.2.k 
through  m,  required  signatures,  and  all  other 
documents  that  are  required  or  which  the 
Registrant  may  file  as  part  of  the  registration 
statement. 

H.  Preparation  of  the  Eegistration  Statement 
or  Amendment 

The  instructions  for  Form  N-2  are  divided 
into  three  parts.  Part  A  relates  to  the 
prospectus  required  by  section  10(a)  of  the 
1933  Act  (15  U.S.C.  77j[a]).  Part  B  relates  to 
the  Statement  of  Additional  Infonnation  that 
must  be  provided  upon  request  to  recipients 
of  the  prospectus.  Part  C  relates  to  other 
information  that  is  required  to  be  in  the 
registration  statement. 

Part  A:  The  Prospectim 

The  purpose  of  the  prospectus  is  to  provide 
essential  information  about  the  Registrant  in 
a  way  that  will  help  iavestors  make  informed 
decisions  about  whetker  to  purchase  the 
securities  being  offered.  The  information  in 
the  prospectus  should  be  clear,  concise,  and 
understandable.  Avoid  the  use  of  technical  or 
legal  terms,  complex  language,  or  excessive 
detail 

Responses  to  the  items  of  Part  A  should  be 
as  simple  and  direct  as  possible  and  include 
only  information  needed  to  imderstand  the 
fundamental  charactsistics  of  the  Registrant. 
Descriptions  of  practices  that  are  required  by 
law  generally  should  cot  include  detailed 
discussions  of  the  law  itself.  No  response  is 
required  for  inapplicable  items. 

Part  B:  Statement  of  Additional  Information 

The  items  in  Part  B  call  for  additional 
information  about  tha  Registrant  that  may  be 
of  interest  to  some  investora.  In  addition.  Part 
B  affords  the  Registrant  an  opportunity  to 
augment  discussions  of  the  matters  described 
in  the  prospectus  by  kicluding  additional 
infonnation  about  such  matters  that  the 
Registrant  believes  may  be  of  interest  to 
some  investora.  Information  in  the  Statement 
of  Additional  information  is  not  required  to 
be  included  in  the  prospectus  or  to 


accompany  it  when  sent  to  shareholdera  and 
prospective  investors  provided  that:  (1)  The 
cover  page  of  the  prospectus  states  that  the 
Statement  of  Additional  Information  is 
available  upon  oral  or  written  request  and 
without  charge  and  includes  a  telephone 
number  for  use  by  prospective  investors;  (2) 
unless  a  toll-free  telephone  number  is 
included,  a  self-addressed  card  for  requesting 
the  Statement  of  Additional  Information 
accompanies  the  prospectus;  and  (3)  when  a 
request  for  the  Statement  of  Additional 
Information  is  received  by  the  Registrant,  the 
statement  is  sent  within  one  business  day  of 
receipt  of  the  request  by  first  class  mail  or 
other  means  designed  to  easure  equally 
prompt  delivery.  A  Registrant  placing 
information  in  Part  B  should  not  repeat 
information  that  is  in  the  prospectus,  except 
where  necessary  to  make  Part  B 
understandable.  i 

General  Insbnctions  for  Parts  A  and  B 

1.  The  information  in  tha  prospectus  and 
the  Statement  of  Additional  Information 
should  be  organized  to  make  it  easy  to 
understand  the  organization  and  operation  of 
the  Registrant  The  information  need  not  be 
in  any  particular  order,  with  the  exception 
that  items  1, 2,  3,  and  4  must  be  in  numerical 
order  in  the  prospectus  and  may  not  be 
preceded  or  separated  by  any  other  item. 

2.  The  prospectus  or  the  Statement  of 
Additional  Information  may  contain  more 
information  than  called  for  by  this  form, 
provided  that  the  information  is  not 
incomplete,  inaccurate,  or  misleading  and 
does  not  because  of  its  nature,  quantity,  or 
manner  of  presentation,  obscure  or  impede 
underetanding  of  required  information. 

3.  The  statutory  provisians  relating  to  the 
dating  of  the  prospectus  apply  equally  to  the 
dating  of  the  Statement  of  Additional 
Information  for  purposes  of  rule  423  under  the 
1933  Act  (117  CFR  230.423).  Furthermore,  the 
Statement  of  Additional  iaformation  should 
be  made  available  at  the  tame  time  that  the 
prospectus  becomes  available  for  purposes  of 
rules  430  and  480  under  the  1933  Act  (17  CFR 
230.430.  230.460). 

4.  The  prospectus  should  not  be  presented 
in  fold-out  or  road-map  tjpe  fashion. 

5.  Instructions  for  charts,  graphs,  and  sales 
literature: 

a.  A  registration  statement  on  this  form 
may  include  any  chart  graph,  or  table  that  is 
not  misleading:  however,  with  the  exception 
of  the  fee  table  and  the  table  of  contents 
(required  by  rule  481(c)  u«der  the  1933  Act 
(17  CFR  230.481(c))).  no  ckart  graph,  or  table 
should  precede  the  condensed  financial 
information  specified  in  item  4. 

8.  If  "sales  literature"  ia  included  in  the 
prospectus.  (1)  it  should  not  significantly 
lengthen  the  prospectus  nor  obscure  essential 
disclosure  and  (2)  members  of  the  National 
Association  of  Securities  Dealere,  Inc. 
("NASD")  are  not  relieved  of  the  filing  and 
other  requirements  of  the  NASD  for 
investment  company  sales  literature  {See 
Securities  Act  Release  No.  5359,  Jan.  26, 1973 
(38  FR  7220  (Mar.  19, 1973)]). 
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Port  A — Informatiaa  Required  in  ■  Proapectiis 

Item  1.  Outside  Front  Cover  Page 

1.  The  outside  front  cover  page  must 
contain  the  following  information: 

a.  The  Registrant's  name; 

b.  Identification  of  the  type  of  Registrant 
(e.g.,  bond  fund,  balanced  fiind,  business 
development  company,  etc.]  or  a  brief 
statement  of  the  Registrant's  investment 
objective(s); 

c.  The  title  and  amount  of  securities  offered 
and  a  brief  description  of  such  securities 
(unless  not  necessary  to  indicate  the  material 
terms  of  the  securities,  as  in  the  case  of  an 
issue  of  common  stock  with  full  voting  rights 
and  the  dividend  and  liquidation  rights 
usually  associated  with  common  stock); 

d.  A  statement  or  statements  Uiat  (A)  the 
prospectus  sets  forth  concisely  the 
information  about  the  Registrant  that  a 
prospective  investor  ought  to  know  before 
investing;  (B)  the  prospectus  should  be 
retained  for  further  reference;  and  (C) 
additional  information  about  the  Registrant 
has  been  filed  with  the  Commission  and  is 
available  upon  written  or  oral  request  and 
without  charge  (This  statement  should 
explain  how  to  obtain  the  Statement  of 
Additional  Information,  whether  any  of  it  has 
been  incorporated  by  reference  into  the 
prospectus,  and  where  the  table  of  contents 
of  the  Statement  of  Additional  Information 
appeara  in  the  prospectus.); 

e.  The  date  of  the  prospectus  and  the  date 
of  the  Statement  of  Additional  Information; 

f.  If  any  of  the  securities  being  registered 
are  to  be  offered  for  the  account  of 
shareholdera,  a  statement  to  that  effect; 

g.  The  information  called  for  by  the 
following  table  in  substantially  the  tabular 
form  indicated  as  to  all  securities  being 
registered  that  are  to  be  offered  for  cash 
(estimate,  if  necessary): 


Price  to  public 

Sales  kiad 

Proceeds  to 
registrant  or 

Per  share 

Total 

Instructions: 

1.  If  it  is  impracticable  to  state  the  price  to 
the  public,  explain  the  method  by  which  it  is 
to  be  determined  (e.^.,  by  reference  to  net 
asset  value).  In  addition,  if  the  securities  are 
to  be  offered  at  the  market  indicate  the 
market  involved  and  the  market  price  as  of 
the  latest  practicable  date. 

2.  The  term  "sales  load"  is  defined  in 
section  2(a)(35)  of  the  1940  Act  (15  U.S.C. 
80a-2(a)(35)).  Only  include  that  portion  of 
sales  load  which  consists  of  underwriting 
discounts  and  commissions  and  include  any 
commissions  paid  by  selling  shareholdera 
(the  term  "commissions"  is  defmed  in 
paragrpah  17  of  Schedule  A  of  the  1933  Act). 
Commissions  paid  by  other  peraons  and  other 
consideration  to  underwriters  shall  be  set 
forth  in  a  note  to  the  table  with  a  reference 
thereto  in  the  second  column. 

3.  If  the  Registrant  intends  to  incur  loans  to 
pay  underwriting  commissions  or  any  other 
organizational  and  offering  costs,  disclose 


this  practice  in  a  note  to  the  table  and 
provide  a  cross-reference  to  those  portions  of 
the  prospectus  discussing  the  borrowed 
amoimts  and  the  effect  of  repayment  on  net 
asset  value.  In  the  table,  the  amount  of  funds 
borrowed  should  not  be  deducted  fitim  the 
amount  of  proceeds  to  the  Registrant 

4.  Where  an  underwriter  has  received  an 
over-allotment  option,  present  maximum- 
minimum  information  in  the  price  table  or  in 

a  note  thereto,  based  on  the  purchase  of  all  or 
none  of  the  shares  subject  to  the  option.  The 
terms  of  the  option  may  be  described  in 
response  to  item  5  of  this  form  rather  than  on 
the  cover  page  of  the  prospectus. 

5.  If  the  securities  are  to  be  offered  on  a 
best  efforts  basis,  set  forth  the  termination 
date  of  the  offering,  any  minimum  required 
purchase,  and  any  arrangements  to  place  the 
funds  received  in  an  escrow,  trust  or  similar 
arrangement.  If  no  such  arrangements  have 
been  made,  so  state.  Set  forth  the  following 
tabular  presentation  of  the  total  maximum 
and  minimum  securities  to  be  offered  in  lieu 
of  the  "Total"  infonnation  called  for  by  the 
required  table. 


Price  to 
public 

Sales  load 

Proceeds  to 

reg»trantor 

otner  persons 

Total  Minimum... 
Total  Maximum.. 



6.  Set  forth  in  a  note  to  the  proceeds 
column  of  the  distribution  table  the  total  of 
other  expenses  of  issuance  and  distribution 
called  for  by  item  26  of  this  form,  stated 
separately  for  the  Registrant  and  for  the 
selling  shareholdera,  if  any. 

h.  The  statements  required  by  paragraphs 
(1)  and  (2)  of  rule  481(b)  under  the  1933  Act 
(17  CFR  230.481(b)  (1)  and  (2)); 

i.  With  respect  to  a  Registrant  whose 
securities  have  no  history  of  public  trading,  a 
prominent  statement  to  that  effect  and  a 
statement  describing  the  terrdency  of  closed- 
end  fund  shares  to  trade  fi'equently  at  a 
discount  to  their  offering  price  and  net  asset 
value  and  the  risk  of  loss  this  creates  for 
investora  purchasing  shares  in  the  initial 
public  offering: 

J.  A  cross-reference,  where  applicable,  to 
the  discussion  in  the  prospectus  of  the  factors 
that  make  the  offering  speculative  or  one  of 
high  risk,  printed  in  bold  face  coirunon  type 
at  least  as  large  as  ten  point  modem  type  and 
at  least  two  points  leaded;  and 

Instruction:  This  cross-reference  is  not 
necessary  where  the  securities  in  which  the 
registrant  is  authorized  to  invest  are  subject 
only  to  the  basic  risks  inherent  in  investing  in 
securities  generally  [e.g.,  the  risk  that  the 
value  of  portfolio  securities  may  fluctuate 
depending  upon  market  conditions,  or  the 
risks  that  debt  securities  may  be  prepaid  and 
the  proceeds  from  the  prepayments  invested 
in  debt  instruments  with  lower  interest  rates). 
The  cross-reference  should  be  included 
where  the  nature  of  the  Registrant's 
investment  objectives,  investment  prlicies 
{e.g.,  investment  in  securities  which  are 
highly  speculative  or  which  by  their  nature 
are  highly  volatile),  capital  structure  [e.g.,  the 
use  of  leverage),  or  trading  markets  for  the 
Registrant's  securities  [e.g.,  if  there  is  no 


established  trading  market  and  no  maiket  is 
expected  to  develop)  increase  the  likelihood 
that  an  investor  could  lose  a  significant 
portion  of  his  investment 

k.  Any  other  information  required  by  rules 
of  the  Commission  or  by  any  other 
governmental  authority  having  jurisdiction 
over  the  Registrant  or  the  issuance  of  its 
securities. 

2.  The  cover  page  may  include  other 
information  if  it  does  not  by  its  nature, 
quantity,  or  manner  of  presentation  impede 
underetanding  of  the  required  information. 

Item  2.  Inside  Front  and  Outside  Back  Cover 
Page 

Furnish  the  following  infonnation  to  the 
extent  applicable  on  the  inside  front  or  the 
outside  back  cover  page  of  the  prospectus: 

1.  The  information  required  by  paragraphs 
(d)  through  (f]  of  rule  481  under  the  1933  Act 
(17  CFR  230.481  (d)  through  (f));  and 

2.  The  name  of  any  national  exchange  or 
over-the-counter  market  on  which  the  shares 
being  offered  will  be  listed  and  the  symbol 
that  the  shares  will  be  listed  under. 

Item  3.  Synopsis 

1.  If  the  prospectus  offers  common  or 
preferred  stock  of  the  Registrant  include  a 
table  furnishing  information  about  the 
various  costs  and  expenses  that  the  investor 
will  bear  directly  or  indirectly,  using  the 
captions  provided,  in  the  format  illustrated 
below: 


Per- 
cent 

Per- 
cent 

Shareholder     Transaction     Ex- 
perraes: 
Sales  kMd  (as  a  percentage 

Dividend  reinvestment  and 
cash  E^urchasfi  oian  fees 

Annual  expenees  (as  a  percent- 
age of  net  assets): 

Interest  payments  on  bor* 
fQMiod  funds 

' 

Payments  to   Preferred  Share- 
holders (as  a  percentage  of 
not  assets) 

Example 

1 
year 

3years 

Syears 

10 
years 

You  would  pay 
the  following 
onaSLOOO 
irrvestinent 
assuming  a 
5%  annual 

. 

Instructions: 

Genera]  Instructions 

1.  Immediately  after  the  table,  provide  a 
brief  narrative  explaining  that  the  purpose  of 
the  table  is  to  assist  the  investor  in 
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undantanding  the  various  coats  and 
expanaea  that  an  investor  in  the  fund  wrill 
bear  directly  or  Indlractly.  Include,  where 
appropriate,  cross  references  to  the  relevant 
secttona  of  the  pnMpectus  for  more  complete 
descriptions  of  the  various  costs  and 
expeneea. 

2.  If  a  particular  caption  is  not  applicable  to 
the  Registrant  omit  the  caption  Erom  the 
table. 

3.  Round  all  dollar  figures  to  the  nearest 
dollar  and  all  percentages  to  the  nearest 
hundredth  of  one  percent. 

Shareholder  Tranaaction  Expenses 

4.  "Dividend  Reinvestment  and  Cash 
Purchase  Plan  Fees"  include  all  fees  (except 
brokerage  commissions)  that  are  charged  to 
participating  shareholder  accounts. 

5.  If  the  Registrant  (or  any  other  party 
pursuant  to  an  agreement  with  the  Registrant) 
charges  any  other  transaction  fee,  add 
another  caption  describing  it  and  list  the 
(maximum)  amount  or  basis  on  which  the  fee 
is  deducted. 

Annual  Expenses 

6.  The  Registrant  should  state  the  basis  on 
which  payments  will  be  made,  except  that 
"Other  Expenses"  should  be  estimated  and 
stated  (after  any  expense  reimbursement  or 
waiver)  as  a  percentage  of  net  asset  value 
attributable  to  common  shares.  Disclosure 
should  be  made  in  the  narrative  following  the 
table  that  "Other  Expenses"  are  based  on 
estimated  amounts  for  the  current  fiscal  year. 

7.  "Management  Fees"  include  investment 
advisory  fees  (including  any  component 
thereof  based  on  the  performance  of  the 
Registrant),  any  other  management  fees 
payable  to  the  inveatment  adviser  or  its 
affiliates,  and  administrative  fees  payable  to 
the  investment  adviaer  or  its  affiliates  not 
included  as  "Other  Expenses." 

8.  "Interest  Payments  on  Borrowed  Funds" 
include  all  interest  paid  in  connection  with 
outstanding  loans  (including  interest  paid  on 
funds  borrowed  to  pay  underwriting 
expenses),  bonds,  or  other  forms  of  debt 
Show  interest  expenses  as  a  percentage  of 
net  aaaats  and  not  the  face  amount  of  debt 

9.  "Othar  Expenses"  include  all  fees  and 
expenses  (except  brokerage  commissions  and 
other  capital  items,  underwriting  costs, 
repayment  of  the  principal  on  borrowed 
funds,  payments  on  boirowed  funds,  share 
repurchase  charges,  dividend  reinvestment 
and  cash  purchase  plan  fees,  management 
fees,  or  payments  to  preferred  shareholders) 
that  are  dalucted  from  the  Registrant's 
assets.  This  caption  may  be  subdivided  into 
no  more  than  three  subcategories  of  the 
Registrant's  choosing,  but  must  also  include  a 
total  of  all  "Other  Expenses." 

Payments  to  Preferred  Shareholders 

la  "Payments  to  Preferred  Shareholders" 
should  be  expressed  as  a  percentage  of  net 
asset  value  attributable  to  common  shares 
and  not  as  a  percentage  of  the  par  value  of 
the  preferred  shares.  U  payments  will  vary 
because  the  dividend  rate  on  the  dau  of 
preferred  shares  is  variable,  assume  that  the 
base  rate  is  paid. 

11.  If  the  prospectus  offers  only  preferred 
sharea,  the  line  item  captioned  "Payments  to 
Preferred  Shareholders"  may  be  omitted. 


Example 

12.  For  purposes  of  the  Example  in  the 
table: 

a.  Assume  that  the  rates  listed  under 
"Annual  Expenses"  and  "Payments  to 
Preferred  Shareholders"  remain  the  same  in 
each  year,  except  that  an  appropriate 
adjustment  to  reflect  reduced  annual 
expenses  from  the  scheduled  maturity  of 
outstanding  debt  and  completion  of 
organization  expense  amortization  may  be 
made; 

b.  Assume  reinvestment  of  all  dividends 
and  distributions  at  net  asset  value; 

c.  Reflect  all  recurring  and  nonrecurring 
fees  including  underwriting  discounts  and 
commissions; 

d.  Prominently  disclose  that  the  Example 
should  not  be  considered  a  representation  of 
future  expenses  and  that  actual  expenses 
may  be  greater  or  lessv  than  those  shown; 
and 

e.  If  the  Registrant  has  outstanding 
preferred  stock,  modify  the  caption  to  the 
example  to  include  the  words  "(including 
dividend  payments  to  preferred 
shareholders)"  after  the  word  "expenses." 

2.  The  Registrant  should  include  a  synopsis 
of  information  contained  in  the  prospectus 
when  the  prospectus  is  long  or  complex, 
except  that  the  table  required  in  paragraph  1 
above  must  be  included  in  all  prospectuses. 
Normally,  a  synopsis  should  not  be  provided 
where  the  prospectus  is  twelve  or  fewer 
printed  pages. 

Instruction:  The  synopsis  should  be  a  clear 
and  concise  description  of  the  key  features  of 
the  offering  and  the  Registrant  with  cross- 
references  to  relevant  disclosures  elsewhere 
in  the  prospectus  or  in  the  Statement  of 
Additional  Information  required  by  Part  B  of 
the  registration  statement 

3.  In  the  case  of  a  business  development 
company,  include  the  information  required  by 
item  502(a)  of  Regulation  S-K  (17  CFR 
22g.502(a)). 

Item  4.  Condensed  Fintncial  Information 

1.  Furnish  the  following  information  for  the 
Registrant  or  for  the  Registrant  and  its 
subsidiaries,  consoUdated  as  prescribed  in 
rule  6-03  (17  CFR  210.6-03)  of  Regulation  S-X. 

Per  Share  Income  and  Capital  Changes  (for 
a  share  outstanding  throughout  the  year) 

a.  Net  Investment  Income 

b.  Net  Gains  or  Losses  on  Securities  (both 
realized  and  unrealized) 

c.  Dividends  (from  net  investment  income) 

d.  Distributions  (from  capital  gains) 

e.  Net  asset  value  (at  end  of  period] 

Ratios 

f.  Expense  Ratio  (expenses  to  average  net 
assets) 

g.  Income  Ratio  (net  investment  income  to 
average  net  assets) 

L  Portfolio  Turnover  Rate 

L  Total  Return 

j.  Net  assets  at  End  of  Period  (000s) 

Instructions: 

1.  A  Registrant  that  is  regulated  as  a 
business  development  company  may  omit  the 
informabcm  called  for  by  item  4.1,  but  must 
include  the  informatiaD  required  by  item  4.2. 

2.  Present  the  information  in  comparative 
columnar  form  for  ea<^  of  the  last  ten  fiscal 


years  of  the  Registrant  (or  ior  the  life  of  the 
Registrant  and  its  immediate  predecessors,  if 
less)  but  only  for  periods  after  the  effective 
date  of  Registrant's  1933  Act  registration 
statement.  In  addition,  present  the 
information  for  the  period  between  the  end  of 
the  latest  fiscal  year  and  the  date  of  the  latest 
balance  sheet  or  statement  of  assets  and 
liabilities  furnished.  Where  the  period  for 
which  the  Registrant  provides  condensed 
financial  information  is  less  than  a  full  fiscal 
year,  the  ratios  set  forth  in  the  table  may  be 
annualized  but  the  fact  of  diis  annualization 
must  be  disclosed  in  a  note  to  the  table. 

3.  List  per  share  amounts  at  least  to  the 
nearest  cent  If  the  computation  of  the 
offering  price  is  extended  to  tenths  of  a  cent 
or  more,  then  state  the  amounts  on  the  table 
in  tenths  of  a  cent.  Present  the  information 
using  a  consistent  number  of  decimal  places. 

4.  Make,  and  indicate  in  a  note,  all 
appropriate  adjustments  to  reflect  any  stock 
split  or  stock  dividend  during  the  period. 

5.  If  the  investment  adviser  has  been 
changed  during  the  period  covered  by  this 
item,  disclose  the  date(s)  of  the  change(s)  in  a 
note. 

6.  The  condensed  financial  information  for 
not  less  than  the  latest  five  fiscal  years  must 
be  audited  and  must  so  state.  The  auditor's 
report  as  to  the  condensed  financial 
information  need  not  be  included  in  the 
prospectus. 

7.  Derive  the  amount  to  be  shown  at 
caption  a  by  adding  (deducting)  the  increase 
(decrease)  per  share  in  undistributed  net 
investment  income  for  the  year  to  (from) 
dividends  bom  net  investaent  income  per 
share  for  the  year.  Such  increase  (decrease) 
may  be  derived  from  a  comparison  of  the  per 
share  figures  obtained  by  dividing  the 
undistributed  net  investment  income  at  the 
beginning  and  end  of  the  year  by  the  nimtber 
of  shares  outstanding  on  those  respective 
dates.  Other  methods  may  be  acceptable,  but 
should  be  explained  in  a  note  to  the  table. 

8.  The  amount  to  be  shown  at  caption  b, 
which  is  derived  by  adding  together  the 
amounts  computed  for  the  periods  during  the 
year  when  shares  were  sold  or  repurchased 
(which  could  be  as  often  at  twice  daily),  is 
also  the  balancing  figure  derived  from  the 
other  figures  in  the'statemcnt  and  should  be 
so  computed.  The  amount  shown  at  this 
caption  for  a  share  outstanding  throughout 
the  year  may  not  agree  with  the  change  in  the 
aggregate  gains  and  losses  in  the  portfolio 
securities  for  the  year  because  of  the  timing 
of  sales  and  repurchases  of  Registrant's 
shares  in  relation  to  fluctuating  market 
values  for  the  pwtfolio. 

9.  Distributions  not  exceeding  the  capital 
gains  computed  on  the  federal  tax  basis  may 
be  treated  as  distribution*  from  capital  gains 
for  purposes  of  the  table,  even  though  they 
exceed  such  gains  on  a  book  basis. 

10.  If  any  distributiona  were  made  from 
capital  sources  othar  ttiannet  realized  profits 
on  securities,  state  the  per  share  amounts 
thereof  separately  immediBtely  below 
caption  c.  In  a  note  indicate  this  nature  of 
such  distributions. 

11.  In  caption  e.  the  net  aaset  value  should 
be  set  forth  at  the  end  of  each  period  for 
which  the  information  in  the  table  is  being 
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provided.  If  tha  Radstrant  has  been  in 
operation  for  las*  than  one  fiacai  fear,  in  a 
footnote  to  this  caption  aet  forth  its  net  asset 
value  immediately  after  the  closing  of  its  firat 
public  offering. 

12.  Compute  the  "average  net  assets,"  aa 
used  in  captions  f  and  g.  upon  tha  basis  of  the 
value  of  the  net  assets  determined  no  less 
frequently  than  as  of  the  end  of  each  month. 

13.  Compute  the  portfolio  turnover  rate  to 
be  shown  at  caption  h  as  follows: 

a.  Divide  (A)  the  leaaer  of  purchases  or 
sales  of  portfolio  securities  for  the  partioilar 
fiscal  year  by  (B)  the  monthly  average  of  the 
value  of  the  portfolio  securities  owned  by  the 
Registrant  during  the  fiscal  year.  Calculate 
the  monthly  average  by  totalling  the  values  of 
the  portfolio  securities  as  of  the  beginning 
and  end  of  the  first  month  of  the  particular 
fiscal  year  and  as  of  the  end  of  each  of  the 
succeeding  eleven  months  and  dividing  the 
sum  by  13. 

b.  Exclude  from  both  the  numerator  and  the 
denominator  all  securities,  including  options, 
whose  maturity  or  expiration  date  at  the  time 
of  acquisition  were  one  year  or  less.  All  long- 
term  securities,  including  long-term  U.S. 
Government  securities,  should  be  included. 
Purchases  shall  include  any  cash  paid  upon 
the  conversion  of  one  portfoUo  security  into 
another  and  the  cost  of  rights  or  warranta 
purchased.  Sales  shall  include  the  net 
proceeds  of  the  sale  of  ri^ts  or  warrants  and 
the  net  proceeds  of  portfolio  securities  that 
have  been  called,  or  for  which  payment  has 
been  made  through  redemption  or  maturity. 

c.  U  during  the  fiscal  year  the  Registrant 
acquired  the  assets  of  another  investment 
company  or  of  a  personal  holding  company  in 
exchange  for  its  own  shares,  excluded  from 
purchases  the  value  of  securities  so  acquired, 
and  from  sales,  all  sales  of  such  securities 
made  following  a  purchase-of-assets 
transaction  to  realign  the  Registrant's 
portfolio.  In  such  event  make  appropriate 
adjustment  in  the  denominator  of  the 
portfolio  turnover  computation  and  disclose 
such  exclusions  and  adjustments. 

d.  Short  sales  that  the  Registrant  intends  to 
maintain  for  more  than  one  year  and  put  and 
call  options  where  the  expiration  date  is 
more  than  one  year  from  the  date  of 
acquisition  are  included  in  purchases  and 
sales  for  purposes  of  this  hem.  llie  proceeds 
from  a  short  sale  should  be  included  in  the 
value  of  the  portfolio  securities  that  the 
Registrant  sold  during  the  period  and  the  cost 
of  covering  a  short  sale  should  be  included  in 
the  value  of  the  portfolio  securities  which  the 
Registrant  purchased  during  the  period.  The 
premiums  paid  to  purchase  options  should  be 
included  in  the  value  of  the  portfolio 
securities  that  the  Registrant  purchased 
during  the  reporting  period  and  the  premiums 
received  from  the  sale  of  options  shoi>!d  be 
included  in  the  value  of  the  portfolio 
securities  that  the  Registrant  sold  during  the 
period. 

e.  If  periods  prior  to  1985  are  not  calculated 
on  the  same  basis  as  that  required  above, 
disclose  this  in  a  note  to  the  table. 

14.  When  calculating  the  "total  return"  to 
be  shown  at  caption  i: 

a.  Assume  a  purciiase  of  common  stock  at 
the  caiient  market  price  on  the  first  day  and 
a  sale  at  the  coirant  market  price  on  the  last 
day  of  each  period  reported  on  the  table; 


b.  Do  not  reflect  sales  load  (Indicate  in  a 
footnote  that  die  total  return  does  not  reflect 
sales  load.);  and 

c.  Assume  reinvestment  of  all  dividends 
and  distributions  at  prices  diat  were  obtained 
by  the  Registrant's  dividend  refaivestment 
plan  or,  if  the  Registrant  does  not  have  a 
dividend  reinvestment  plan,  at  the  per  share 
net  asset  value  on  the  date  of  distribution 
unless  the  market  value  of  the  shares  of  the 
Registrant  is  less  than  the  per  share  net  asset 
value  of  the  Registrant  in  which  case  assume 
that  dividends  and  distributions  were 
reinvested  at  the  market  value  of  the  shares 
on  the  date  of  distribution. 

2.  ff  the  Registrant  is  regulated  as  a 
business  development  company  under  the 
1940  Act  furnish  the  information  required  by 
items  301,  302,  and  303  of  Regulation  S-K  (17 
CFR  2».301, 229.302,  and  229.303). 

3.  Furnish  the  following  information  as  of 
the  end  of  each  of  the  Registrant's  last  ten 
fiscal  years  for  each  class  of  senior  securities 
(including  bank  loans)  of  the  Registrant  If 
consolidated  statements  were  prepared  as  of 
any  of  the  dates  specified,  famish  the 
information  on  a  consolidated  basis: 
111  Year  • 


.2]  Total  amount  outstanding  exclusive  of' 
Treasury  securities • 

(3)  Asset  covers^  per  unit  — ' 

(4)  Involuntary  hquidating  preference  per  unit 

(5)  Average  market  value  per  unit  (exclude 
bank  loans)  — 

Instructions: 

1.  Instructions  2. 3.  and  6  to  item  4.1  alao 
apply  to  (his  sub-item. 

2.  Use  the  method  described  in  section 
18(h)  of  the  1940  Act  to  calculate  the  asset 
coverage  to  be  set  forth  in  column  (3). 
However,  in  lieu  of  expressing  asset  coverage 
in  terms  of  a  ratio,  as  described  in  section 
18(h),  express  it  for  each  class  of  senior 
securities  in  terms  of  dollar  amounts  per 
share  (in  the  case  of  preferred  stock)  or  per 
$1,000  of  indebtedness  (in  the  case  of  senior 
indebtedness). 

3.  Column  (4)  need  be  included  only  with 
respect  to  senior  stock. 

4.  Set  forth  in  a  note  to  the  table  the 
method  used  to  determine  the  averages  called 
for  by  colunm  (5)  le.g.,  weighted,  monthly, 
daily,  etc.). 

Item  5.  Plan  of  Distribution 

Briefly  describe  how  the  securities  being 
registered  wiU  be  distributed.  Include  the 
following  information: 

1.  For  each  principal  underwriter 
distributing  the  securities  being  offered  set 
forth: 

a.  Its  name  and  principal  business  address; 

b.  The  nature  of  any  material  relationship 
with  the  Registmnt  (other  than  that  of 
principal  underwriter)  including  any 
arrangement  under  which  a  prtecipal 
underwriter  or  its  affiliates  will  perfonn 
administrative  or  custodial  services  for  the 
registrant 

c.  The  amount  of  securities  underwritten; 
and 

d.  The  nature  of  the  obligation  to  distribute 
the  Registrant's  securities,  including  a 
statement  of  the  underwriters'  obligations 
and  intent  to  proceed  with  the  distribution  fai 
the  event  a  material  adverse  event  with 
respect  to  the  Registrant  occurs  prior  to  the 


time  investors  are  required  lo  make  on 
investment  dsdsioa. 

Instruction:  AU  tliat  is  raqoirod  aa  to  Ike 
nature  of  the  underwriter's  oU^tion  ia 
whetlter  the  underwriters  will  Iw  comniittod 
to  take  and  pay  for  all  tha  sacurittes  tf  any 
are  taken,  or  whether  it  is  merely  an  agency 
or  "best-efforts"  arrangement  under  wMch 
the  underwriters  are  required  to  take  and  pay 
for  only  such  securities  as  they  may  seD  to 
the  public.  Conditions  precedent  to  the 
underwriter's  taking  the  securities,  including 
"market  outs,"  need  not  be  described,  except 
in  the  case  of  an  agency  or  "best-efforts" 
arrangement 

2.  The  price  to  the  public. 

Instructions:  1.  If  it  is  impracticable  to  state 
the  price  to  the  public,  concisely  explain  the 
way  in  which  the  price  is  determined, 
including  a  description  of  the  valuation 
procedure  used  by  the  Registrant  in 
determining  such  prices.  If  the  securities  are 
to  be  offered  at  the  market  price,  or  if  the 
offering  price  ia  to  be  determined  by  a 
formula  related  to  market  price,  indicate  the 
market  involved  and  the  market  price  aa  of 
tha  latest  practicable  date. 

2.  For  restrictions  on  distributions  and 
repurchases  of  closed-end  company 
securities  see  section  23  of  the  1940  Act  (15 
U.S.C.  80a-23)  and  Investment  Company  Act 
Rel.  No.  3187  (Feb.  6, 1961)  (26  FR 1275  (Feb. 
15, 1961)). 

3.  Explain  the  basis  for  any  differences  in 
the  price  at  wihch  securities  are  offered  to 
the  public  as  individuals  and  as  groups,  and 
to  officers,  directors  and  employees  ol  tlie 
Registrant  its  adviser  or  underwriter. 

3.  To  the  extent  not  set  forth  on  the  cover 
page  of  the  prospectus,  state  the  amount  of 
the  sales  load,  if  any,  (as  a  percentage  of  the 
public  offering  price)  and  describe  the 
commissions  to  be  allowed  or  paid  to  (i) 
underwriters  and  all  other  items  that  would 
be  deemed  by  the  National  Association  of 
Securities  Dealers  to  constitute  underwriting 
compensation  for  purposes  of  the 
Association's  Rules  of  Fair  Practice  and  (ii) 
dealers  including  all  cash,  securities, 
contracts,  or  other  considerations  to  be 
realized  by  any  dealer  in  connection  with  the 
sale  of  securities. 

Instruction:  If  any  dealers  are  to  act  in  the 
capacity  of  sub-underwriters  and  are  allowed 
or  paid  any  additional  discounts  or 
commission  for  acting  in  such  capacity,  a 
general  statement  to  that  effect  will  suffice 
without  giving  the  additional  amounts  to  be 
sold. 

4.  If  the  underwriting  agreement  provides 
for  indemnification  by  the  Registrant  of  t)M 
underwriters  or  their  controlling  persons 
against  any  liability  arising  under  the  1933 
Act  or  1940  Act  describe  such 
indemnification  provisions. 

5.  The  identity  of  any  finder  and,  if 
applicable,  describe  the  nature  of  any 
material  relationship  between  such  fUider 
and  the  Registrant  its  officers,  directors, 
principal  shareholders,  finders  or  promoters 
or  the  principal  underwriter8(8),  or  if  there  is 
a  managing  underwriter8(s),  the  managing 
underwriter(s)  (including,  in  each  case 
affiliates  or  associates  hereof). 
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B.  The  date  by  which  payment  for  Mcuritiet 
must  be  made  by  investors. 

7.  If  the  lecuritiet  are  being  offered  in 
conjunction  with  any  retirement  plan,  provide 
a  statement  regarding  how  further 
information  about  the  plan  can  be  obtained. 

S.  If  investors'  funds  will  be  forwarded  to 
an  escrow  account  identify  the  escrow  agent 
describe  the  conditions  for  release  of  the 
funds,  whether  such  funds  will  accrue 
interest  while  in  escrow,  and  the  manner  in 
which  the  monies  in  such  account  will  be 
distributed  if  such  conditions  are  not 
satisfied,  including  how  accrued  interest  if 
any,  will  be  distributed  to  investors. 

9.  If  the  securities  offered  by  the  Registrant 
are  not  being  listed  on  a  national  seciuities 
exchange,  disclose  whether  any  of  the 
underwriters  intends  to  act  as  a  market 
maker  with  respect  to  such  unlisted 
securities. 

10.  Outline  briefly  the  plan  of  distribution 
of  any  securities  that  are  to  be  offered 
otheiwise  than  through  underwriters. 

a.  If  the  securities  are  to  be  offered  through 
the  selling  efforts  of  brokers  or  dealers, 
describe  the  plan  of  distribution  and  the 
terms  of  any  agreement  arrangement  or 
understanding  entered  into  with  broker(B]  or 
dealerfs)  prior  to  the  effective  date  of  the 
registration  statement  including  volume 
limitations  on  sales,  parties  to  the  agreement 
and  the  conditions  under  which  the 
agreement  may  be  terminated.  If  known, 
identify  the  broker(8)  or  dealerfs)  which  will 
participate  in  the  offering  and  state  ^e 
amount  to  be  offered  trough  each. 

b.  If  any  of  the  securities  being  registered 
•re  to  be  offered  other  than  for  cash,  describe 
the  general  purposes  of  the  distribution,  the 
basis  upon  which  the  securities  are  to  be 
offered,  the  amount  of  compensation  and 
other  expenses  of  distribution,  and  by  whom 
they  are  to  be  borne. 

c.  If  the  distribution  is  to  be  made  under  a 
plan  of  acquisition,  reorganiution, 
readjustment  or  succession,  provide  a 
statement  regarding  the  general  effect  of  the 
plan  and  when  it  becomes  operative.  As  to 
any  material  amount  of  assets  to  be  acquired 
under  the  plan,  furnish  the  information 
required  by  instruction  4  to  item  7  below. 

Item  e.  Selling  Shareholden 

If  any  securities  being  registered  are  to  be 
offered  for  the  account  of  shareholders, 
furnish  the  information  required  by  item  507 
of  Regulation  S-K  (17  CFR  229.507). 

Item  7.  Use  of  Proceeds 

1.  State  the  principal  purposes  for  which 
the  net  proceeds  of  the  offering  are  intended 
to  be  used  and  the  approximate  amount 
intended  to  be  used  for  each  purpose. 

InstrucUona:  1.  If  any  substantial  portion  of 
the  proceeds  will  not  be  allocated  in 
accordance  with  the  investment  objectives 
and  poUcies,  a  statement  to  that  effect  should 
be  made  together  with  a  statement  of  the 
amount  not  allocated  and  how  the  amount 
not  allocated  will  be  invested. 

2.  If  a  material  part  of  the  proceeds  wrill  be 
used  to  discharge  indebtedness,  state  the 
Interest  rata  and  maturity  of  the 
indebtedness. 

3.  If  the  the  Registrant  intends  to  incur 
kwns  to  pay  underwriting  commissions  or 


any  other  organizational  or  offering  expenses, 
disclose  this  fact  and  state  the  name  of  the 
lender,  amount  of  tht  first  instalhnent  rate  of 
interest  the  date  on  which  payments  will 
begin,  the  dates  and  amounts  of  subsequent 
installments,  and  the  final  maturity  date. 
Explain  that  the  interest  paid  on  such 
borrowing  will  not  be  available  for 
investment  purposes  and  will  increase  the 
expenses  of  the  fund 

4.  If  any  material  part  of  the  proceeds  will 
be  used  to  acquire  assets  other  than  in  the 
ordinary  course  of  basiness,  briefly  describe 
the  assets,  the  names  of  the  persons  from 
whom  they  are  to  be  acquired,  the  cost  of  the 
assets  to  the  Registrant,  and  how  the  costs 
were  determined. 

2.  Disclose  how  loBg  it  is  expected  to  take 
to  fully  invest  net  proceeds  in  accordance 
with  the  Registrant's  investment  objectives 
and  policies,  the  reasons  for  any  anticipated 
lengthy  delay  in  investing  the  net  proceeds, 
and  the  consequences  of  any  delay. 

Item  8.  General  Description  of  the  Registrant 

Concisely  discuss  the  organization  and 
operation  or  proposed  operation  of  the 
Registrant  Include  tke  information  specified 
below. 

1.  Describe  the  Registrant  including: ' 

a.  The  date  and  form  of  organization  and 
the  name  of  the  state  or  other  jurisdiction 
under  whose  laws  it  is  organized;  and 

b.  The  classification  and  subclassification 
under  sections  4  and  5  of  the  1940  Act  (15 
U.S.C.  80a-4, 80a-5]: 

2.  Describe  the  investment  objectives  and 
policies  of  the  Registrant  including: 

a.  If  these  objectives  may  be  changed 
without  a  vote  of  the  holders  of  a  majority  of 
voting  securities,  a  brief  statement  to  that 
effect; 

b.  How  the  Registrant  proposes  to  achieve 
its  objectives,  including: 

(1)  the  types  of  securities  in  which 
Registrant  invests  or  will  invest  principally; 
and 

(2]  the  identity  of  any  particular  industry  or 
group  of  industries  in  which  the  Registrant 
proposes  to  concentrate  (Concentration,  for 
purposes  of  this  item,  is  deemed  25  percent  or 
more  of  the  value  of  Registrant's  total  assets 
invested  or  proposed  to  be  invested  in  a 
particular  industry  «  group  of  industries.  The 
policy  on  concentration  should  not  be 
consistent  with  Reglatrant's  name); 

c.  Subject  to  paragraph  4  of  this  item,  the 
identity  of  other  poUcies  of  Registrant  that 
may  not  be  changed  without  the  vote  of  a 
majority  of  the  outstanding  voting  securities, 
including  those  policies  that  the  Registrant 
deems  to  be  fundamental  within  the  meaning 
of  section  B(b)  of  the  1940  Act;  and 

d.  Subject  to  paragraph  4  of  this  item,  the 
significant  investment  practices  or  techniques 
(such  as  risk  arbitrage,  repurchase 
agreements,  reverse  repurchase  agreements, 
forward  delivery  contracts,  when-issued 
securities,  stand-by  commitments,  options 
and  futures  contract  options  on  futures 
contracts,  currency  transactions,  foreign 
securities,  investing  for  control  of 
management  lendiqg  of  portfolio  securities) 
which  are  not  described  pursuant  to 
subparagraph  2.c  above  that  the  Registrant 
employs  or  intends  to  employ. 


3.  Discuss  the  principal  risk  factors 
associated  with  investment  in  the  Registrant 
specifically,  as  well  as  those  factors  generally 
associated  with  investment  in  a  company 
with  investment  policies  and  objectives 
similar  to  the  Registrant'i. 

4.  Discuss  the  types  of  investment  by  the 
Registrant  that  will  not  constitute  its 
principal  portfolio  emphasis  and  related 
policies  or  practices.  "This  discussion  should 
generally  receive  less  emphasis  in  the 
prospectus,  and  under  the  circumstances  set 
forth  below  may  be  omitted  or  limited  to 
information  necessary  to  identify  the  type  of 
investment  policy,  or  practice.  Specifically, 
notwithstanding  paragraph  2  above: 

a.  Do  not  disclose  a  pdicy  that  prohibits  a 
particular  practice,  or  permits  a  particular 
practice  that  the  Registrant  has  not  used 
within  the  past  year  (or  since  its  initial  public 
offering,  if  such  period  i|  shorter]  and  does 
not  intend  to  use,  and 

b.  If  a  policy  limits  a  partioilar  practice  so 
that  no  more  than  5  percent  of  the 
Registrant's  net  assets  are  at  risk,  or  if  the 
Registrant  has  not  followed  that  practice 
within  the  last  year  (or  since  its  initial  public 
offering,  if  such  period  is  shorter]  in  such  a 
manner  that  more  than  5  percent  of  the 
Registrant's  net  assets  were  at  risk  and  does 
not  intend  to  follow  such  practice  in  such  a 
manner  that  more  than  5  percent  of  the 
Registrant's  net  assets  will  be  at  risk, 
disclosure  of  information  in  the  prospectus 
about  such  practice  should  be  limited  to  that 
which  is  necessary  to  identify  the  practice 
and  a  statement  as  to  wkether  or  not  the 
Registrant  will  provide  prior  notice  to 
securityholders  of  its  intention  to  commence 
or  expand  the  use  of  sucfa  practice. 

Instruction:  The  amount  of  the  Registrant's 
net  assets  which  are  at  risk  for  purposes  of 
determining  whether  "more  than  5  percent  of 
the  Registrant's  net  assets  are  at  risk"  is  not 
limited  to  the  initial  amount  of  the 
Registrant's  assets  which  are  invested  in  a 
particular  practice,  e^.,  the  purchase  price  of 
an  option.  The  amount  of  net  assets  at  risk  is 
determined  by  reference  to  the  potential 
liability  or  loss  which  may  be  incurred  by  the 
Registrant  in  coimection  with  a  particular 
practice. 

5.  If  the  Registrant's  common  equity  is 
publicly  held,  identify  the  principal  United 
States  market  or  markets  in  which  the 
common  equity  is  being  traded.  Where  there 
is  no  established  public  trading  market 
furnish  a  statement  to  that  effect  For 
purposes  of  this  item,  the  existence  of  limited 
or  sporadic  quotations  should  not  itself  be 
deemed  to  constitute  an  "estabhshed  public 
trading  market."  If  the  principal  United  States 
market  for  the  common  equity  is  an 
exchange,  state  the  high  and  low  sales  prices 
for  the  equity  for  each  full  quarterly  period 
within  the  two  most  recent  fiscal  years  and 
each  full  fiscal  quarter  since  the  beginning  of 
the  current  fiscal  year,  as  reported  in  the 
consolidated  transactioa  reporting  system  or, 
if  not  so  reported,  as  reported  on  the 
principal  exchange  maiiet  for  the  equity.  If 
the  principal  United  States  market  for  the 
common  equity  is  not  aa  exdiange,  state  the 
range  of  high  and  low  bid  information  for  the 
common  equity  for  the  periods  described  in 
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the  preceding  sentence,  a«  regulariy  quoted  in 
tiie  automated  quotation  system  of  a 
registered  securities  association,  or  if  not  so 
quoted,  the  range  of  reported  high  and  low 
bid  quotations,  indicating  the  source  of  the 
quotations.  This  information  should  be  set 
forth  in  tabular  form.  Indicate,  as  applicable, 
that  such  over-the-counter  market  quotations 
reflect  inter-dealer  prices,  without  retail 
mark-up,  mark-down  or  commission  and  may 
not  necessarily  represent  actual  transactions. 
Where  tiiere  is  an  absence  of  an  established 
public  trading  maricet  reference  to  quotations 
shall  be  qualified  by  appropriate  explanation. 
Also,  include  price  information  as  of  the 
latest  practicable  date.  With  respect  to  each 
quotation,  disclose  the  discount  or  premium 
to  net  asset  value  (expressed  as  a 
percentage)  which  such  quotation  represents. 

8.  If  the  Registrant's  common  equity  is 
publicly-held,  disclose  whether  it  has 
historically  traded  at  above,  or  less  than  net 
asset  value  and,  if  so,  disclose,  in  tabular 
form,  the  range  of  discount  or  premium  to  net 
asset  value  (expressed  as  a  percentage)  for 
each  full  quarterty  period  within  each  of  the 
last  two  fiscal  years  and  since  the  beginning 
of  the  current  fiscal  year.  Disclose  any 
methods  undertaken  or  to  be  undertaken  by 
the  Registrant  that  are  intended  to  reduce  the 
discoimt  (such  as  the  repurchase  of  fund 
shares,  providing  for  the  ability  to  convert  to 
an  open-end  investment  company, 
guaranteed  distribution  plans,  etc.)  and 
discuss  the  effects  that  such  measures  have 
or  may  have  on  the  Registrant. 

7.  A  Registrant  that  has  elected  to  be 
registered  as  a  business  development 
company  should,  hi  addition,  provide  the 
following  information: 

a.  For  each  portfolio  company  in  which  the 
Registrant  is  Investing,  disclose:  (1)  TTie  name 
and  address;  (2)  nature  of  business;  (3)  title, 
dass,  percentage  of  classs,  and  value  of 
portfolio  companies  held  by  the  Registrant; 
(4)  amount  and  general  terms  of  all  loans  to 
such  companies;  and  (5)  the  relationship  of 
the  companies  to  the  Registrant 

b.  If  the  Registrant  has  a  wholly-owned 
small  business  Investment  company 
subsidiary,  disclose:  (1]  Whether  the 
subidiary  is  regulated  as  a  business 
development  company  or  investment 
company  under  the  1940  Act  (2)  the 
percentage  of  the  Registrant's  assets  invested 
in  the  subsidiary;  and  (3)  material 
information  about  the  small  business 
investment  company's  operations,  including 
the  special  risks  of  investing  in  a  portfolio 
heavily  invested  in  securities  of  small  and 
developing  or  financially  troubled  businesses. 

Instructions:  1.  In  describing  the  nature  of 
the  business  of  portfolio  companies  include 
matters  usch  as  the  competitive  conditions  of 
the  business  of  the  company;  its  market 
share;  dependence  on  a  single  or  small 
number  of  customers;  importance  to  it  of  any 
patents,  trademarks,  licenses,  franchises,  or 
concessions  held:  key  operating  personnel; 
and  particular  vulnerability  to  changes  in 
government  regulation,  interest  rates,  or 
technology. 

2.  In  diadosing  the  relationship  of  portfc^ 
companies  to  the  Registrant  inchide  a 
discussion  of  the  extent  to  which  the 
Registrant  makes  availsble  significant 


managerial  aseiitanoe  to  its  portfiriio 
companies.  Diedoae  any  other  Bialerial 
business,  professional,  or  family  relattonabip 
between  tlie  ofikers  and  directors  of  the 
Registrant  and  any  portfolio  company,  ita 
officers,  and  directm. 

c.  If  the  Registrant  has  had'an  operating 
history  prior  to  notifying  the  Commission  of 
its  intent  to  become  a  business  development 
company,  disclose  any  anticipated  dunges  fai 
its  operations  as  a  result  of  corair\g  into 
comphance  with  section  55(a)  (15  U.S.C  80b- 
54(a))  of  the  1940  Act  This  information  may 
be  omitted  in  a  prospectus  used  in  a 
subsequent  offering  made  a  suffident  time 
after  election  to  be  regulated  as  a  business 
development  company  so  that  it  is  no  longer 
material 

d.  To  the  extent  not  disclosed  in  response 
to  paragraphs  a,  b,  or  c  of  this  item,  describe 
the  spedal  risks  of  investing  in  a  business 
development  company,  faidudbig  the  risks 
Bssodated  with  bivesting  in  a  portfoHo  of 
small  and  developing  or  flnandally  troubled 
businesses. 

Item  A  Management 

1.  Describe  condsely  how  the  business  of 
the  Registrant  is  managed,  including: 

a.  A  description  of  the  responsibiUties  of 
the  board  of  directors  with  respect  to  tiie 
management  of  the  Registrant; 

Instructions:  1.  In  responding  to  this  item.  It 
is  suffident  to  include  a  general  statement  as 
to  the  responsibilities  of  the  board  of 
directors  under  the  applicable  laws  of  the 
Registrant's  jurisdiction  of  organization. 

2.  A  Registrant  tiiat  has  elected  to  be 
regulated  as  a  business  development 
company  should  disclose  any  special 
compensation  plans  available  to 
management 

b.  For  each  investment  adviser  of  the 
Registrant: 

(1)  Its  name  and  principal  business 
address,  a  description  of  its  experience  as  an 
investment  adviser  and,  if  the  investment 
adviser  is  controlled  by  another  person,  the 
name  of  that  person  and  the  general  nature  of 
its  business; 

Instruction:  If  the  investment  adviser  is 
subject  to  more  than  one  level  of  control,  it  is 
suffident  to  provide  the  name  of  the  ultimate 
control  person. 

(2)  a  description  of  the  services  provided 
by  the  investment  adviser  and 

Instructions:  1.  If,  in  addition  to  providing 
investment  advice,  the  investment  adviser  or 
persons  employed  by  or  associated  with  the 
investment  adviser  are,  subject  to  the 
authority  of  the  board  of  directors, 
responsible  for  overall  management  of 
Registrant's  business  affairs,  it  is  suffident  to 
state  that  fact  instead  of  listing  all  services 
provided. 

2.  A  Registrant  tiiat  has  elected  to  be 
regulated  as  a  business  development 
company  should  describe  the  type  of 
managerial  assistance  that  is  or  will  be 
provided  to  the  businesses  in  which  it  is 
investing  and  the  qualifications  of  the 
investment  adviser  to  render  such 
management  assistance. 

3.  A  description  of  its  compensation. 
Instructions:  1.  State  generally  what  the 

adviser's  fee  is  or  will  be  as  a  percentage  of 


average  net  asaels,  Induding  any  break-point 
but  it  is  not  necessary  to  indade  predee 
deUils  as  to  how  the  fee  is  ooopeted  or  paid. 
2.  If  the  investment  adviaory  fee  ia  pcid  in 
some  maimer  other  than  on  the  heals  of 
average  net  assets,  briefly  describe  Oe  beeie 
ofpeyment 

c.  Disclose  the  name  and  tide  of  all  persons 
who  make  6^  are  expected  to  make 
significant  contiibutions  to  the  investment 
advice  provided  to  the  Registrant  and 
describe  each  person's  business  experience 
and  the  length  of  time  he  or  she  had  been 
employed  by  or  associated  with  the 
investment  adviser  (or  Registrant); 

d.  Disclose  the  identity  of  any  otiier  pereoo 
who  provides  significant  administrative  or 
business  affairs  management  services  (e.^.. 
an  "Administrator"  or  "Sub-Administrator^ 
and  a  description  of  the  services  provided 
and  the  compensation  to  be  paid; 

e.  Disclose  the  name  and  prindpal  business 
address  of  the  custodian(8],  transfer  agent 
end  dividend  paying  agent 

f.  Describe  the  type  of  expenses  for  which 
the  Regisbvnt  is  responsible  and,  if 
organization  expenses  of  the  Registimt  an  to 
be  paid  out  of  its  assets,  explain  how  the 
expenses  will  be  amortized  and  the  period 
over  which  the  amortization  vnll  occur  and 

g.  If  the  Regisbvnt  pays  (or  will  pay) 
brokerage  commissions  to  any  broker  diet  is 
an  (1)  affiliated  person  of  the  Reglstivnt  (Z) 
affiliated  person  of  such  persoa  or  (3) 
affiliated  person  of  an  affiliated  person  of  the 
Registrant  its  investment  a{]viser,  or  its 
prindpal  underwriter,  a  statement  to  that 
effect 

2.  If  any  non-resident  officer,  director, 
underwriter,  investment  adviser,  or  expert 
named  in  the  registration  statement  has  a 
substantial  portion  of  its  assets  located 
ouuide  the  United  Stetes,  identify  each 
person  and  state  how  the  enforcement  by 
investors  of  dvil  liabilities  under  the  federal 
securities  laws  may  be  affected.  This 
disclosure  should  indicate: 

a.  Whether  investors  will  be  able  to  effect 
service  of  process  within  the  United  States 
upon  these  persons; 

b.  Whether  investors  v«ill  be  able  to 
enforce  in  United  States  courts,  judgments 
against  these  persons  obtained  in  such  courts 
predicated  upon  the  dvil  liability  provisions 
of  the  federal  securities  laws: 

c.  Whether  the  appropriate  foreign  courts 
would  enforce  jud^enu  of  United  States 
courts  obtained  in  actions  against  these 
persons  predicated  upon  the  dvil  liability 
provisions  of  the  federal  securities  laws;  and 

d.  Whether  the  appropriate  foreign  courts 
would  enforce,  in  original  actions,  liabilities 
against  these  persons  predicated  solely  upon 
the  federal  securities  laws. 

Instruction:  If  any  portions  of  this 
disdosure  are  stated  to  be  based  upon  an 
opinion  of  counsel  counsel  shall  be  named  in 
the  prospectus  and  an  appropriate  manually 
signed  consent  to  the  use  of  counsel's  name 
and  opinion  shall  be  induded  as  an  exhibit  to 
the  registration  statement. 
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Item  10.  Capital  Stock.  Long-Term  Debt,  and 
Other  Securitiea 

1.  For  each  c1«m  of  capital  stock  of  the 
Regiftrant  atate  the  title  and  describe  such  of 
the  matters  listed  in  paragraphs  l.a  through 
l.f  that  are  relevant; 

a.  Discuss  the  nature  and  most  significant 
attributes,  including,  where  appUcable,  (1) 
dividend  rights,  policies,  or  limitations;  (2) 
voting  rights:  (3)  liquidation  rights;  (4)  liability 
to  further  calls  or  to  assessments  by  the 
Registrant;  (5]  preemptive  rights,  conversion 
rights,  redemption  provisions,  and  sinking 
ftuid  provisions;  and  (6]  any  material 
obligations  or  potential  liabiUty  associated 
with  ownership  of  the  security  (not  including 
investment  risks); 

Inttructiona:  1.  A  complete  legal 
description  of  the  securities  need  not  be 
givea 

2.  If  the  Registrant  has  a  policy  of  making 
distribution  or  dividend  payments  at 
predetermined  times  and  minimum  rates, 
disclosure  should  include  a  statement  that  if 
the  fund's  investments  do  not  generate 
sufficient  income,  the  fund  may  be  required 
to  liquidate  a  portion  of  its  portfolio  to  fund 
these  distributions,  and  therefore  these 
payments  may  represent  a  reduction  of  the 
shareholders'  principal  investment.  The  tax 
consequences  of  such  payments  should  also 
be  described. 

b.  With  respect  to  preferred  stock,  (1)  state 
whether  there  are  any  restrictions  on  the 
Registrant  while  there  is  an  arrearage  in  the 
payment  of  dividends  or  sinking  fund 
instalhnents  and,  if  so,  describe  the 
restrictions  and  (2)  describe  provisions 
restricting  the  declaration  of  dividends, 
raquiring  the  maintenance  of  any  ratio  or 
assets,  requiring  the  cnation  or  maintenance 
of  reserves  or  permitting  or  nstrictlng  the 
issuance  of  additional  securities; 

&  If  Ae  rights  of  holders  of  the  security 
may  be  modified  other  than  by  a  vote  of  a 
majority  or  more  of  the  sliaras  outstanding, 
voting  as  a  class,  so  state  and  explain; 

d.  If  rights  evidenced  by,  or  the  amounts 
payable  with  respect  to,  any  class  of 
securities  being  described  are,  or  may  be. 
materially  limited  or  qualified  by  the  rights  of 
any  other  authorized  class  of  securities 
indude  the  information  regarding  the  other 
securities  as  will  enable  investors  to 
undentand  such  rights  and  limitations; 

e.  If  the  Registrant  has  a  dividend 
reinvestment  plan,  discuss  the  material 
aspects  of  the  plan  including,  but  not  limited 
to,  (1)  whether  the  plan  is  fcutomatic  or 
whether  shareholden  must  afRrmatively 
elect  to  participate;  (2)  the  method  by  which 
shareholden  can  elect  to  reinvest  stock 
dividends  or,  if  the  plan  is  automatic  to 
receive  cash  dividends;  (3)  from  whom 
additional  information  about  the  plan  may  be 
obtained  (a  telephone  number  or  address 
should  be  provided):  (4)  the  method  of 
determining  the  number  of  shares  that  will  be 
distributed  in  lieu  of  a  cash  dividend:  (5) 
income  tax  consequences  of  participation  in 
the  plan  [i.e.,  that  capital  gains  and  income 
are  realized  although  cash  is  not  received  by 
the  shareholder);  (S)  how  to  terminate 
participation  in  this  plan  and  rights  upon 
termination;  (7)  if  applicable,  that  an  investor 
holding  shares  that  participate  in  the 


dividend  reinvestment  plan  in  a  brokerage 
account  may  not  be  able  to  transfer  the 
shares  to  another  broker  and  continue  to 
participate  in  the  dividend  reinvestment  plan; 
(8)  the  amount  of  fees,  commissions,  and 
expenses  incurred  in  oonnectlon  with  the 
plan  and  the  anticipated  cost  to  participants 
for  each  transaction;  and  (9)  if  a  cash 
purchase  plan  option  is  available,  any 
minimum  or  maximum  investment  required: 
and 

f.  Describe  any  provision  of  the  Registrant's 
charter  or  by-laws  that  would  have  an  effect 
of  delaying,  deferring  or  preventing  a  change 
of  control  of  the  Registrant  and  that  would 
operate  only  with  respect  to  an  extraordinary 
corporate  transaction  Involving  the 
Registrant,  such  as  a  merger,  reorganization, 
tender  offer,  sale  or  transfer  of  substantially 
all  of  its  assets,  or  liqttidation. 

Instruction:  Provisions  and  arrangements 
required  by  law  or  imposed  by  governmental 
or  judicial  authority  need  not  be  discussed. 
Provisions  or  arrangements  adopted  by  the 
Registrant  to  effect  or  further  compliance 
with  law  or  governmental  or  judicial  mandate 
must  be  described  where  compliance  does 
not  require  the  specific  provisions  or 
arrangements  adopted 

2.  If  the  Registrant  is  issuing  or  has 
outstanding  a  class  of  long-term  debt  state 
the  title  of  the  debt  securities,  their  principal 
amount,  and  describe  such  of  the  mattere 
listed  in  paragraphs  2.a  through  2.e  that  are 
relevant: 

a.  Provisions  conceming  maturity,  interest, 
convaraion,  redemption,  amortization,  sinking 
fund,  or  retirement; 

b.  Provisions  restricting  the  declaration  of 
dividends,  requiring  the  maintenance  of  any 
ratio  or  assets,  or  requiring  the  creation  or 
maintenance  of  reserves: 

c.  Provisions  permitting  or  restricting  the 
issuance  of  additional  securities,  incurring  of 
additional  debt,  the  release  or  substitution  of 
assets  securing  the  issue,  and  the 
modification  of  the  terms  of  the  securites; 

Instruction:  A  complete  legal  description  of 
the  securities  need  not  be  given. 

d.  For  each  trustee,  its  name,  the  nature  of 
any  material  relationship  it  has  with  the 
Registrant  or  any  of  ita  affiliates,  the 
percentage  of  securities  necessary  to  require 
the  trustee  to  take  action,  and  any 
indemnification  the  trustee  may  require 
before  proceeding  against  assets  of  the 
Registrant:  and 

e.  To  the  extent  not  otherwise  disclosed  in 
response  to  this  item,  whether  the  rights 
evidenced  by  the  long-term  debt  are,  or  may 
be,  materially  limited  or  qualified  by  the 
rights  of  any  other  authorized  class  of 
securities  and,  if  so,  iaclude  the  information 
regarding  such  other  securities  as  will  enable 
investors  to  imderataad  such  rights  and 
limitations. 

3.  With  respect  to  aach  class  of  authorized 
securities  of  the  Registrant  other  than  capital 
stock  or  long  term  debt  provide  disclosure 
regarding  the  significant  attributes  of  such 
securities  comparable  to  that  called  for  by 
paragraphs  1  and  2  of  this  item.  If  Uie 
securities  are  subscription  warrants  or  rights, 
state  the  title  and  amount  of  securities  called 
for,  and  the  period  diring  which  and  the 
prices  at  which  the  vvarrants  or  right  are 
exercised. 


4.  Describe  the  tax  consequences,  to 
investore  of  an  investment  in  the  securities 
being  offered.  If  the  Registrant  intends  to 
qualify  for  treatment  under  Subchapter  M  of 
the  Internal  Revenue  Code  of  1986  (26  U.S.C 
851-856),  it  is  sufficient  in' the  absence  of 
special  circumstances,  to  state  that:  (1)  The 
Registrant  will  distribute  all  of  its  net 
investment  income  and  gains  to  shareholden 
and  that  these  distributions  are  taxable  as 
ordinary  Income  or  capital  gains;  (ii) 
shareholden  may  be  proportionately  liable 
for  taxes  on  Income  and  gains  of  the 
Registrant  but  that  shareholden  not  subject 
to  tax  on  their  income  wiU  not  be  required  to 
pay  tax  on  amounts  distributed  to  them;  and 
(Hi)  the  Registrant  will  inform  shareholden  of 
the  amoimt  and  aatun  of  the  income  or  gains. 

Instructions:  1.  The  description  should  not 
include  detailed  discussions  of  applicable 
law. 

2.  Registrant  should  specifically  address 
whether  shareholden  will  be  subject  to  the 
alternative  minimum  tax. 

5.  Identify  each  pereon  who,  as  of  a 
specified  date  no  more  than  30  days  prior  to 
the  date  of.  filing  the  regisfratlon  statement 
(or  amendment  to  it),  controls  the  Registrant 

Instruction:  For  the  purposes  of  this  item, 
"control"  means  (1)  the  beneficial  ownerahip, 
either  directly  or  through  one  or  more 
controlled  companies,  of  more  than  25 
percent  of  the  voting  securities  of  a  company; 
(2)  the  acknowledgement  or  assertion  by 
either  the  controlled  or  controlling  party  of 
the  existence  of  control:  or  (3)  an 
adjudication  under  sectioa  2(a)(9)  of  the  1940 
Act  (15U.S.C  80a-2(a)(9)).  which  has  become 
final,  that  control  exists. 

6.  Furnish  the  following  information,  in 
substantially  the  tabular  lorm  indicated,  for 
each  class  of  authorized  securities  of  the 
Registrant  The  information  must  be  current 
within  90  days  of  the  filing  of  this  registration 
statement  or  amendment  to  it 

(1)  Title  of  class  ■ 

!2J  Amotmt  authorized     ■ 
3)  Amount  held  by  registrant  or  for  its  ac- 
count ■ 
(4)  Amount  outstanding  exclusive  of  amount 
shown  under  (3)               ■ 

7.  If  the  senior  securities  of  the  Registrant 
have  been  assigned  a  rating  by  a  nationally 
recognized  securities  ratiag  organization 
("NRSRO"),  and  the  rating  is  disclosed  in  the 
prospectus,  discuss  the  significance  of  the 
rating,  the  basis  upon  which  ratings  are 
issued,  any  conditions  or  guidelines  imposed 
by  the  NRSRO  for  the  Registrant  to  maintain 
the  rating,  and  whether  or  not  the  Registrant 
Intends,  or  has  any  contractual  obligation,  to 
comply  with  these  conditions  or  guidelines.  In 
addition,  disclose  the  material  terms  of  any 
agreement  between  the  Registrant  or  any  of 
its  affiliates  and  the  NRSRO  under  which  the 
NRSRO  provides  such  rating. 

Instructions:  1.  The  term  "nationally 
recognized  securities  ratiag  organization"  has 
the  same  meaning  as  used  in  iiile  15c3- 
l(c)(2)(vi)(F)  (17  CFR  240.15c3-l(c)(2)(vi)(F)) 
under  the  Securities  Exchange  Act  of  1934  [IS 
\J.S.C.7aa  etseq.] 

2.  Rule  43e(g)(l)  of  Regalation  C  (17  CFR 
230.436(g)(1))  under  the  1933  Act  provides 
that  a  security  rating  assigned  by  an  NRSRO 
to  a  class  of  debt  securities,  a  class  of 
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convertible  debt  securities,  or  a  class  of 
preferred  stock  is  not  considered  a  part  of  the 
registration  statement  for  purposes  of 
sections  7  and  11  of  the  1933  Act  (15  U.S.C. 
77g,  77k).  Therefore,  in  the  case  of  disclosure 
of  a  rating  assigned  to  these  types  of 
securities  issued  by  the  Registrant  the 
Registrant  need  not  include  a  written  consent 
of  the  NRSRO  as  an  exhibit  to  the 
registration  statement  as  required  by  item 
24.2.n.  but  must  provide  the  dlclosure  called 
for  by  this  item. 

3.  Reference  should  be  made  to  the 
statement  of  the  Commission's  policy  on 
security  ratings  set  forth  under  General  in 
Regulation  S-K  (17  CFR  229.10)  for  the 
Commission's  views  on  other  important 
matten  to  be  considered  in  disclosing 
securities  ratings. 

Item  11.  Defaults  and  Arrears  on  Senior 
Securities 

1.  State  the  nature,  date,  and  amount  of 
default  of  payment  of  principal.  Interest  or 
amortization,  for  each  issue  of  long-term  debt 
of  the  Registrant  that  is  in  default  on  the  date 
of  filing. 

2.  If  an  issue  of  capital  stock  has  any 
accumulated  dividend  in  arreare  at  the  date 
of  filing,  state  the  title  of  each  issue  and  the 
amoimt  per  share  in  arrean. 

Item  12.  Legal  Proceedings 

Describe  briefly  any  material  pending  legal 
proceedings,  other  than  ordinary  routine 
litigation  incidental  to  the  business,  to  which 
the  Registrant  any  subsidiary  of  the 
Registrant  or  Registrant's  investment  adviser 
or  principal  underwriter,  is  a  party.  Include 
the  name  of  the  court  where  the  case  is 
pending,  the  date  instituted,  the  principal 
parties,  a  description  of  the  factual  basis 
alleged  to  underlie  the  proceeding,  and  the 
relief  sought  Include  similar  information  as 
to  any  proceeding  instituted  by  a 
governmental  authority  or  known  to  be 
contemplated  by  a  governmental  authority. 

Instruction:  Legal  proceedings,  for  purposes 
of  this  item,  are  material  only  to  the  extent 
that  they  are  likely  to  have  a  material 
advene  effect  upon:  (1)  The  ability  of  the 
investment  adviser  or  principal  underwriter 
to  perform  its  contract  with  the  Registrant  or 
(2)  the  Registrant 

Itsm  13.  Table  of  Contents  of  the  Statement 
of  Additional  Information 

List  the  contents  of  the  Statement  of 
Additional  Information. 

Part  B — Information  Required  in  a  Statement 
of  Additional  Information 

Item  14.  Cover  Page 

1.  The  outside  cover  page  must  contain  the 
following  information: 

a.  the  Registrant's  name: 

b.  a  statement  or  statements  (1)  that  the 
Statement  of  Additional  Information  is  not  a 
prospectus.  (2)  that  the  Statement  of 
Additional  of  Information  should  be  read 
with  the  prospectus,  and  (3)  how  a  copy  of 
the  prospectus  may  be  obtained: 

c.  the  date  of  the  Statement  of  Additional 
Information: 

d.  the  date  of  the  related  prospectus  and 
any  other  identifying  information  that  the 
Registrant  deems  appropriate:  and 


e.  the  statement  required  by  paragraph  (g) 
of  rule  481  under  the  1933  Act  (17  CFR 
230.581(g)). 

2.  The  cover  page  may  include  other 
information,  provided  that  it  does  not  by  its 
nature,  quantity,  or  maimer  of  presentation, 
impede  underetanding  of  required 
information. 

Item  15.  Table  of  Contents 

List  the  contents  of  the  Statement  of 
Additional  Information  and,  where  useful, 
provide  a  cross-reference  to  related 
disclosure  in  the  prospectus. 

Item  16.  General  Information  and  History 

If  the  Registrant  has  engaged  in  a  business 
other  than  that  of  an  investment  company 
during  the  past  five  yean,  state  the  nature  of 
the  other  business  and  give  the  approximate 
date  on  which  the  Registrant  commenced 
business  as  an  investment  company.  If  the 
Registrant's  name  was  changed  during  that 
period,  state  its  former  name  and  the 
approximate  date  on  which  it  was  changed.  If 
the  change  in  the  Registrant's  business  or 
name  occurred  in  connection  with  any 
bankruptcy,  receiverehip  or  similar 
proceeding  or  any  other  material 
reorganization,  readjustment  or  succession, 
briefly  describe  the  nature  and  results  of  the 
same. 

Item  17.  Investment  Objective  and  Policies 

1.  Describe  clearly  the  investment  policies 
of  the  Registrant  It  is  not  necessary  to  repeat 
information  contained  in  the  prospectus,  but 
in  augmenting  the  disclosure  about  those 
types  of  investments,  policies,  or  practices 
that  are  briefly  discussed  or  identified  in  the 
prospectus,  the  Registrant  should  refer  to  the 
prospectus  when  necessary  to  clarify  the 
additional  information  called  for  by  this  item. 

2.  Describe  any  fundamental  policy  of  the 
Registrant  not  described  in  the  prospectus 
with  respect  to  each  of  the  following 
activities: 

a.  The  Issuance  of  senior  securities: 

b.  Short  sales,  purchases  on  margin,  and 
the  writing  of  put  and  call  options: 

c.  The  borrowing  of  money  (Describe  any 
fundamental  policy  that  limits  the 
Registrant's  ability  to  borrow  money  and 
state  the  purpose  for  which  the  proceeds  will 
be  used.); 

d.  The  underwriting  of  securities  of  other 
issuere  (include  any  fundamental  policy 
conceming  the  acquisition  of  restricted 
securities,  i.e.,  securities  that  must  be 
registered  under  the  1933  Act  before  they 
may  be  offered  or  sold  to  the  public); 

e.  The  concentration  of  investments  in  a 
particular  Industry  or  groups  of  industries: 

f.  The  purchase  or  sale  of  real  estate  and 
real  estate  mortage  loans: 

g.  Purchase  or  sale  of  commodities  or 
commodity  contracts  including  futures 
contracts; 

h.  The  making  of  loans  (For  purposes  of 
this  item,  the  term  "loans"  does  not  include 
the  purchase  of  a  portion  of  an  issue  of 
publicly  distributed  bonds,  debentures,  or 
other  securities,  whether  or  not  die  purchase 
was  made  upon  the  original  issuance  of  the 
securities.  However,  the  term  "loan"  Includes 
the  loaning  of  cash  or  portfolio  securities  to 
any  pereon);  and 


i.  Any  other  policy  that  the  Registrant 
deems  fundamental. 

Instructions:  1.  For  purposes  of  this  item, 
the  term  "fundamental  policy"  is  defined  as 
any  policy  that  the  Registrant  has  deemed  to 
be  fundamental  or  that  may  not  be  changed 
without  the  approval  of  a  majority  of  the 
Registrant's  outstanding  voting  securities. 

2.  The  Registrant  may  reserve  freedom  of 
action  with  respect  to  any  of  the  foregoing 
activities  (other  than  the  activity  described  in 
paragraph  e),  but  it  must  disclose  the 
maximum  percentage  of  assets  to  be  devoted 
to  the  particular  activity. 

3.  Describe  fully  any  significant  investment 
policies  of  the  Registrant  not  described  in  the 
prospectus  that  are  not  deemed  fundamental 
and  that  may  be  changed  without  the 
approval  of  the  holdere  of  a  majority  of  the 
voting  securities  {e.g.,  investing  for  control  of 
management  investing  in  foreign  securities, 
or  arbitrage  activities). 

Instruction:  The  Registrant  should  disclose 
the  extent  to  which  it  may  engage  in  the 
above  policies  and  the  risks  inherent  in  such 
policies. 

4.  Explain  any  significant  change  in  the 
Registrant's  portfolio  turnover  rates  over  the 
last  two  fiscal  yean.  If  the  Registrant 
anticipates  a  significant  change  in  the 
portfolio  turnover  rate  from  that  reported 
under  caption  g  of  item  4.1  of  iU  most  recent 
fiscal  year,  so  state.  In  the  case  of  a  new 
registration,  the  Registrant  should  state  its 
policy  whifh  respect  to  portfolio  turnover. 

Item  18.  Management 

1.  Furnish  the  information  required  by  the 
following  table  as  to  each  director  and  officer 
of  the  Registrant  and,  if  Registrant  has  an 
advisory  board,  as  to  each  member  of  the 
board.  Also  state  the  nature  of  any  family 
relationship  between  the  penons  Usted. 

(1]  Name  and  address    

(2)  Positionfs)  held  with  registrant 

(3)  Principal  occupation(B]  during  past  5  yean 

Instructions:  1.  For  purposes  of  this  item, 
the  term  "officer"  means  the  president  vice- 
president  secretary,  treasurer,  controller,  and 
any  other  officen  who  perform  policy-making 
functions  for  the  Registrant.  The  term  "family 
relationship"  means  any  relationship  by 
blood,  marriage,  or  adoption,  not  more 
remote  than  first  cousin. 

2.  The  principal  business  of  any 
corporation  or  other  organization  listed  under 
column  (3]  should  be  stated  unless  impUcit  in 
its  name. 

3.  If  the  Registrant  has  an  executive  or 
investment  committee,  identify  the  membera 
and  the  duties  and  functions  of  the 
committee. 

4.  Identify  by  asterisk  the  directors  who  are 
interested  penons  as  defined  in  section 
2{a)(19)  of  the  1940  Act  (15  U.S.C.  80a-2(a)(19) 
and  the  rules  thereunder. 

2.  For  each  individual  listed  in  colunrn  (1) 
of  the  table  required  by  paragraph  1  of  this 
item,  describe  any  positions  held  with 
affiliated  penons  or  principal  underwriten  of 
the  Registrant. 

3.  For  each  non-resident  director  or  officer 
of  the  Registrant  listed  in  column  (1)  of  the 
table  required  by  paragraph  1  of  this  item, 
disclose  whether  they  have  authorized  an 
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agent  in  th*  Unltad  Sutet  to  receive  notice 
and,  if  to.  diacloae  the  name  and  addreaa  of 
the  agent 

4  Funbah  the  tnfaiaiation  raquirad  by  the 
following  table  far  each  pmon  apedfieid 
bdow  who  received  from  the  Registrant  or  ita 
iubsidiariea  during  the  Registrant'i  last  fiscal 
year  agngate  remuneration  in  excess  of 
SeaOOOlor  services  in  all  capadtiar 

a.  Each  director,  each  of  the  three  highest 
paid  offloers,  and  each  advisory  board 
member  of  the  Registrant; 

b.  Each  affiliated  person  of  the  Registrant 
not  included  in  subparagraph  a  except 
investment  advisers; 

c.  Each  affiliated  person  of  an  affiliate  or 
prindpal  underwriter  of  the  Registrant;  and 

d.  All  directors,  officers,  and  members  of 
the  advisory  board  of  the  Registrant  as  a 
Kroup  without  naming  Aem. 

ril  Name  of  person 

[2]  Capadbes  in  which  remimeration  re- 
ceived  • 

|3|  Aggr^ta  remuneration 

4]  raiaion  or  retirement  benefit  accrued 


during  registrant's  last  fiscal  year 
(5)  Estimated  annual  benefits  upo: 


upon  retirement 


Instnictiona:  1.  Information  required  by  this 
table  should  be  provided  with  respect  to  any 
person  who  was  a  director,  officer  or  member 
of  the  advisory  board  of  the  Registrant  at  any 
time  daring  the  last  fiscal  year.  Provide  the 
infbnnation  on  an  accrual  basis  if 
practicable. 

2.  If  the  Registrant  has  not  completed  its 
first  full  Racal  year  since  its  organization, 
provide  the  information  for  the  current  fiscal 
year,  estimating  future  payments  for  a  12- 
month  period  that  would  be  made  pursuant  to 
an  existing  agreement  or  understanding. 

3.  Coiunns  (4)  and  (6)  should  be  completed 
only  for  thoee  persons  named  in  response  to 
paragraph  1  of  tUa  item  and  should  include 
all  pension  or  retirement  benefits  proposed  to 
be  paid  directiy  or  indlrectiy  by  the 
Registrant  or  any  of  its  subsidiaries  to  each 
sudi  person  under  any  existing  plan  in  the 
event  of  retirement  at  normal  retirement  date. 

4.  Column  (4)  need  not  be  completed  with 
respect  to  payments  computed  on  an 
actuarial  basis  under  any  plan  that  provides 
for  fixed  benefits  in  tiie  event  of  retirement  at 
a  spedfied  age  or  after  a  specified  number  of 
years  of  service. 

5.  The  information  called  for  by  column  (5) 
may  be  provided  in  a  table  showing  the 
annual  benefits  payable  upon  retirement  to 
persons  in  spedfied  salary  classifications. 

S.  In  the  case  of  any  plan,  other  than  those 
specified  in  instruction  3,  where  the  amount 
set  aside  each  year  depends  upon  the 
earnings  of  the  issuer  or  its  subsidiaries  for 
that  year  or  a  prior  year,  or  where  it  is 
otherwise  impracticable  to  state  tiie 
estimated  annual  benefits  upon  retirement, 
instead  of  die  information  called  for  by 
cohunn  (S),  provide  the  total  amount  set  aside 
or  accrued  to  date,  unless  it  is  impracticable 
to  do  so,  in  which  caae  state  the  method  of 
computing  such  benefits. 

Item  10,  Control  PenooM  and  Prindpal 
Holders  of  Securities 

Furnish  the  following  infocmation  as  of  a 
specifiad  data  no  nan  than  30  days  prior  to 
the  date  of  filing  of  the  registration  statement 
or  amendment  to  it 


1.  State  the  name  and  address  of  each 
peraon  who  controls  the  Registrant  and 
explain  the  effect  of  such  control  on  the 
voting  rights  of  other  shareholdfen.  For  each 
control  person,  state  the  percentage  of  the 
Registrant's  voting  secufities  owned  or  any 
other  basis  of  control.  If  the  control  person  is 
a  company,  disclose  the  state  or  other 
jurisdiction  under  the  laws  of  which  it  is 
organized.  List  all  parents  of  each  control 
person. 

Instructions:  1.  For  purposes  of  this  item, 
the  term  "control"  is  defined  in  the 
instruction  to  paragraph  5  of  item  10  of  this 
form. 

2.  This  item  does  not  apply  to  a  Registrant 
that  is  controlled  by  its  adviser  or 
underwriter(s]  before  the  effective  date  of  the 
registration  statement  if  immediately  after 
the  public  offering  there  will  be  no  control 
peraon. 

3.  State  the  name,  address,  and  percentage 
of  ownership  of  each  person  who  owns  of 
record  or  is  known  by  the  Registrant  to  own 
of  record  or  beneficially  5  percent  or  more  of 
any  dass  of  die  Registrant's  outstanding 
equity  securities. 

Instructions:  1.  Calculate  the  percentage  on 
the  basis  of  the  amount  of  securities 
outstanding. 

2.  If  securities  are  being  registered  in 
connection  with  or  pursaant  to  a  plan  of 
acquisition.  reorgaidzatlDn,  readjustment,  or 
successioa  indicate,  to  the  extent 
practicable,  the  atatus  to  exist  upon 
consummation  of  the  plan  on  the  basis  of 
present  holdings  and  coeimitments. 

3.  If  to  the  knowledge  of  the  Registrant  or 
any  prindpal  underwriter  of  its  securities,  5 
percent  or  more  of  any  class  of  voting 
securities  of  the  Registrant  are  or  will  be  held 
subject  to  any  voting  trust  or  other  similar 
agreement  disclose  this  fact. 

4.  Indicate  whether  the  securities  are 
owned  both  of  record  aad  beneficially,  or  of 
record  only,  or  beneficially  only,  and  disclose 
the  respective  percentage  owned  in  each 
manner. 

3.  Disclose  all  equity  securities  of  the 
Registrant  ownad  by  all  officera,  directora 
and  memben  of  the  advisory  board  of  the 
Registrant  as  a  group,  without  naming  them. 
In  any  caae  where  the  amount  owned  by 
directora  and  officera  as  a  group  is  less  than 
one  percent  of  the  class,  a  statement  to  that 
effect  is  suffident 

Item  20.  Investment  Adwisory  and  Other 
Services 

1.  Furnish  the  foUowiag  information  about 
each  investment  adviser 

a.  The  names  of  all  ontroUing  peraons  and 
the  basis  of  such  control  and,  if  material,  the 
business  history  of  any  organization  that 
controls  the  advlaen 

b.  The  name  of  any  affiliated  peraon  of  the 
Registrant  who  is  also  an  affiliated  penon  of 
the  investment  adviser  and  a  list  of  all 
capadties  in  which  suck  person  named  is 
affiliated  with  the  Regiatrant  and  with  die 
investment  adviser  and 

Instruction:  If  an  affiliated  penon  of  the 
Registrant  either  alone  pr  together  with 
others  is  a  oontroUing  person  of  the 
investment  adviser,  die  Registrant  must 
disdose  that  fact  but  need  not  supply  the 


specific  amount  of  percentage  of  the 
outstanding  voting  securities  of  the 
investment  adviser  that  are  owned  by  the 
controlling  person. 

c.  The  method  of  computiag  the  advisory 
fee  payable  by  the  Registrant  induding: 

(1]  The  total  dollar  amount  paid  to  the 
adviser  by  the  Registrant  under  the 
investment  advisory  contraot  for  the  last 
three  fiscal  yean; 

(2)  If  applicable,  any  credits  that  reduced 
the  advisory  fee  for  any  of  the  last  fiscal 
years;  and 

(3)  Any  expense  limitatioa  provision. 
Instructions:  1.  If  the  adviaory  fee  payable 

by  the  Registrant  varies  depending  on  the 
Registrant's  investment  perfbrmance  in 
relation  to  some  standand,  set  forth  the 
standard  along  with  a  fee  sdiedule  in  tabular 
form.  The  Registrant  may  Include  examples 
showing  the  fees  the  adviser  would  earn  at 
various  levels  of  performance,  but  such 
examples  must  include  calcalations  showing  . 
the  maximum  and  minimum  fee  percentages 
that  could  be  earned  under  the  contract 

2.  State  each  type  of  credit  or  offset 
separately. 

3.  Where  the  Registrant  is  subject  to  more 
than  one  expense  limitation  provision, 
describe  only  the  most  restrictive  provision. 

4.  If  the  Registrant  has  more  than  a  single 
class  of  capital  stock,  the  response  to 
paragraph  Ix  of  this  item  ritould  describe  the 
methods  of  allocation  and  payment  of 
advisory  fees  for  each  class. 

2.  Describe  all  services  poformed  for  or  on 
behalf  of  the  Registrant  thJst  are  supplied  or 
paid  for  wholly  or  in  substantial  part  by  the 
investment  a(hriser  in  connection  with  the 
investment  advisory  contract 

3.  Describe  all  fees,  expenses,  and  cost  of 
the  Registrant  that  are  to  be  paid  by  peraons 
other  than  the  investment  adviser  or  the 
Registrant  and  identify  such  persons. 

4.  Summarize  any  management-related 
service  contract  under  which  services  are 
provided  to  the  Registrant,  Ciat  is  not 
otherwise  disdosed  in  response  to  an  item  of 
this  form  and  may  be  of  interest  to  a 
purchaser  of  the  Registrant's  securities, 
indicating  the  parties  to  the  contract  and  the 
total  doUara  paid,  and  by  whom,  for  the  past 
three  yean. 

Instructions:  1.  A  "management-related 
service  contract"  indudes  any  agreement 
whereby  another  person  contracts  with  the 
Registrant  to  keep,  prepare,  or  file  accoimts, 
books,  records,  or  other  documents  that  the 
Registrant  may  be  required  to  keep  under 
federal  or  state  law,  or  to  piovide  any  similar 
services  with  respect  to  the  daily 
administration  of  the  Re^strant,  but  does  not 
include  the  following:  (1)  Aay  contract  with 
the  Registrant  to  provide  investment  advice; 

(2)  any  agreement  to  act  as  custodian, 
transfer  agent  or  dividend-paying  agent;  and 

(3)  bona  fide  contracts  for  outside  legal  or 
auditing  services,  or  bona  fide  contracts  for 
personal  employment  entered  into  in  the 
ordinary  course  of  business. 

2.  No  information  is  required  about  the 
service  of  mailing  proxies  or  periodic  reports 
to  shareholden  of  die  Regiatrant 

3.  In  summarizing  the  substantive 
provisions  of  a  management-related  service 
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contract  include:  the  name  of  the  peraon 
providing  the  service;  any  direct  or  indirect 
relationship  of  that  person  with  the 
Registrant  its  investment  adviser,  or  its 
principal  underwriter  the  nature  of  the 
services  provided:  and  the  basis  of  the 
compensation  paid  for  the  last  three  fiscal 
yean. 

5.  If  any  peraon  (other  than  a  bona  fide 
director,  officer,  member  of  an  advisory 
board,  or  employee  of  the  Re^trant  as  such, 
or  a  peraon  named  as  an  investment  adviser 
in  response  to  paragraph  1  of  this  item), 
purauant  to  any  underatanding  whether 
formal  or  informal,  regularly  furnishes  advice 
to  the  Registrant  or  the  investment  adviser  of 
the  Registrant  with  respect  to  the  desirability 
of  the  Registrant's  investing  in,  purchasing,  or 
selling  securities  or  other  property,  or  is 
empowered  to  determine  what  securities  or 
other  property  should  be  purchased  or  sold 
by  the  Registrant  and  receives  direct  or 
indirect  remuneration,  furnish  tiie  following 
information: 

a.  The  name  of  the  person; 

b.  A  description  of  the  nature  of  the 
arrangement  and  the  advice  or  information 
given;  and 

c  Any  remuneration  (including,  for 
example,  participation,  directiy  or  indirectiy, 
in  commissions  or  other  compensation  paid 
in  connection  with  transactions  in  the 
Registrant's  portfoUo  securities)  paid  for  such 
advice  or  information,  and  a  statement  as  to 
how  and  by  whom  such  remuneration  was 
paid  for  the  last  three  fiscal  yean. 

Instruction:  No  information  is  required  with 
respect  to  any  of  the  following: 

a.  Penons  whose  advice  was  furnished 
solely  through  uniform  publications 
distributed  to  subscribera; 

b.  Persons  who  furnished  only  statistical 
and  other  factual  information,  advice 
regarding  economic  facton  and  trends,  or 
advice  as  to  occasional  transactions  in 
specific  securities,  but  without  generally 
furnishing  advice  to  them  or  making 
recommendations  to  them  regarding  the 
purchase  or  sale  of  securities  by  the 
Registrant; 

c.  A  company  that  is  excluded  from  the 
definition  of  "investment  adviser"  of  an 
investment  company  by  reason  of  section 
2(a)(20)(iii)  of  die  1940  Act  (15  U.S.C.  80a- 
2{a)(20)(iii): 

d.  Any  penon  the  character  and  amount  of 
whose  compensation  for  such  service  must  be 
approved  by  court;  or 

e.  Such  other  penons  as  the  Commission 
has  by  rules  and  regulations  or  order 
determined  not  to  be  an  "investment  adviser" 
of  an  investment  company. 

0.  If  the  portfoho  securities  of  the 
Registrant  are  held  by  a  person  other  than  a 
commerdal  bank,  trust  company  or 
depository  registered  with  the  Commission  as 
custodian,  state  the  nature  of  the  business  of 
each  such  penon. 

7.  Furnish  the  name  and  principal  business 
address  of  the  Registrant's  custt>dian  and 
independent  public  accountant  and  provide  a 
general  description  of  the  services  performed 
by  each. 

e.  If  an  affiliated  penon  of  the  Registrant  or 
an  affiliated  person  of  such  an  affiliated 
peraon  acts  as  custodian,  transfer  agent  or 


dividend-paying  agent  for  the  Registrant 
furnish  a  description  of  the  services 
performed  by  such  person  and  the  basis  for 
remuneration  [e.g.,  the  method  by  which  such 
person's  fee  is  calculated). 

Item  21.  Brokerage  Allocation  and  Other 
Practices 

1.  Describe  how  transactions  in  portfolio 
securities  are  or  will  be  effected.  F^vide  a 
general  statement  about  brokerage 
commissions  and  mark-ups  on  principal 
transactions  and  the  aggregate  amount  of  any 
brokerage  commissions  paid  by  the 
Registrant  during  the  three  most  recent  fiscal 
yean.  Explain  any  material  change  in 
brokerage  commissions  paid  by  the 
Registrant  during  the  most  recent  fiscal  year 
as  compared  to  the  two  prior  fiscal  yean. 

2.  a.  Slate  the  total  dollar  amount  if  any,  of 
brokerage  commissions  paid  by  the 
Registrant  during  the  three  most  recent  fiscal 
yean  to  any  broker  that:  (1)  Is  an  affiliated 
peraon  of  the  Re^sti^nt  (2)  is  an  affiliated 
peraon  of  an  affiliated  peraon  of  the 
Registi^nt  or  (3)  has  an  affiliated  penon  that 
is  an  affiliated  peraon  of  die  Registrant  its 
investment  adviser,  or  prindpal  underwriter. 
In  the  case  of  an  initial  public  offering, 
disclose  whether  or  not  the  Registrant 
intends  to  use  any  such  broken.  Identify 
each  broker  and  state  the  relationships  that 
cause  the  broker  to  be  identified  in  this  item. 

b.  State  for  each  broker  identified  in 
response  to  paragraph  2.a  of  this  item: 

(1)  The  percentage  of  Registrant's  aggregate! 
brokerage  commissions  paid  to  such  broker 
during  the  most  recent  fiscal  year  and 

(2)  The  percentage  of  Registrant's  aggregate 
dollar  amount  of  transactions  involving  the 
payment  of  commissions  effected  throu^ 
such  broker  during  the  most  recent  fiscsJ 
year. 

c.  Where  there  is  a  material  difference  in 
the  percentage  of  brokerage  commissions 
paid  to,  and  the  percentage  of  transactions 
effeded  through,  any  broker  identified  in 
response  to  paragraph  2.a  of  this  item,  state 
the  reasons  for  such  difference. 

3.  Describe  how  broken  will  be  selected  to 
effect  securities  transactions  for  the 
Registrant  and  how  evaluations  wiU  be  made 
of  the  overall  reasonableness  of  brokerage 
commissions  paid,  including  the  facton 
considered. 

Instructions:  1.  If  the  receipt  of  products  or 
services  other  than  brokerage  or  research 
services  is  a  factor  considered  in  the 
selection  of  broken,  specify  the  products  and 
services. 

2.  If  the  receipt  of  research  services  is  a 
factor  in  selecting  broken,  identify  the  nature 
of  the  research  services. 

3.  State  whether  penons  acting  on  behalf 
of  the  Registrant  are  authorized  to  pay  a 
broker  a  commission  in  excess  of  that  which 
another  broker  might  have  charged  for 
effecting  the  same  transaction  because  of  the 
value  of  brokerage  or  research  services 
provided  by  the  broker. 

4.  If  applicable,  explain  that  research 
services  furnished  by  broken  through  whom 
the  Registrant  effects  securities  transactions 
may  be  used  by  Registrant's  investment 
adviser  in  servicing  all  of  its  accounts  and 
that  not  all  the  services  may  be  used  by  the 


investment  adviser  in  connection  witii  the 
Registrant;  or,  if  other  polides  or  practices 
are  applicable  to  Registrant  with  respect  to 
die  allocation  of  research  services  provided 
by  brokera,  explain  the  polides  and 
practices. 

5.  Registrants  should  refer  to  rale  17e-l 
under  the  1940  Ad  (17  CFR  270.17e-l)  widi 
respect  to  securities  transactions  executed  by 
exdiange  memben. 

4.  If  during  die  last  fiscal  year  the 
Registrant  or  its  investment  adviser,  purauant 
to  an  agreement  or  undentanding  «nth  a 
broker  or  otherwise  through  an  internal 
allocation  procedure,  direded  Registrant's 
brokerage  transactions  to  a  broker  because  of 
research  services  provided,  state  the  amount 
of  the  transactions  and  related  commissions. 

5.  If  the  Registrant  has  acquired  during  its 
most  recent  fiscal  year  or  during  the  period  of 
time  since  organization,  whichever  is  shorter, 
securities  of  its  regular  broken  or  dealen  as 
defined  in  rule  lOb-1  under  die  1940  Ad  (17 
CFR  270-lOb-l),  or  tiieir  parenU,  identify 
those  broken  or  dealen  and  state  the  value 
of  the  Registrants  aggregate  holdings  of  the 
securities  of  each  subject  issuer  as  of  the 
close  of  tiie  Registrant's  most  recent  fiscal 
year. 

Instruction:  The  Registrant  need  only 
disclose  information  with  rasped  to  the 
parent  of  a  broker  or  dealer  that  derived 
more  than  15%  of  its  gross  revenues  from  the 
business  of  a  broker,  a  dealer,  an 
underwirter,  or  an  investment  adviser.  If  the 
Registrant  has  issued  more  than  one  class  of 
stock,  the  required  information  must  be 
disclosed  for  the  dass  that  has  securities 
being  registered. 

Item  2Z  Tax  Status 

Provide  information  about  the  Registrant's 
tax  status  tiiat  is  not  required  to  be  in  the 
prospectus  but  that  Registrant  believes  is  of 
interest  to  investon  including,  but  not  limited 
to,  an  explanation  of  the  legal  basis  for  the 
Registrant's  tax  status.  If  the  Registrant  is 
qualified  or  intends  to  qualify  under 
Subchapter  M  of  the  Internal  Revenue  Code 
and  has  not  disdosed  that  fad  in  the 
prospectus,  then  disdosure  of  that  fad  will 
be  sufficient.  If  not  otherwise  disdosed, 
describe  any  special  or  unusual  tax  aspects 
of  the  Registrant  such  as  taxes  resulting  from 
foreign  investment  or  from  status  as  a 
pereonal  holding  company,  or  any  tax  loss 
carry-forward  to  wdiich  Registrant  may  be 
entitied. 

Item  23.  Financial  Statements 

Provide  the  finandal  statements  of  the 
Registrant 

Instructions:  1.  a.  Furnish,  in  a  separate 
section  following  the  responses  to  the  above 
items  in  Part  B  of  the  registration  statement 
the  financial  statements  and  schedules 
required  by  Regulation  S-X  (17  CFR  part  210). 

b.  A  company  that  is  regulated  as  a 
business  development  company  under  the 
1940  Act  should  provide  an  indication  in  its 
Schedule  of  Investments,  of  those 
investments  that  are  not  qualifying 
investments  tmder  section  55(a)  of  the  1940 
Ad  and,  in  a  footnote,  explain  the 
significance  of  non-qualificatioc 
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2.  Notwithstandiiig  the  requiiementt  of 
inatnicikn  1  abov«,  die  foUowing  itatements 
and  ichedHke  required  by  Regulation  S-X 
may  be  omitted  bom  Port  B  and  included  in 
Part  C  of  the  registration  statement: 

a.  The  statement  of  any  subsidiary  that  is 
not  a  majority-owned  subsidiary,  and. 

b.  The  fbllowing  schedules  in  support  of  the 
most  Tsoent  balance  sheet  (a)  columns  C  and 
D  of  Schedule  ID  (17  CFR  210.12-03);  and  (b) 
Schedule  VI  (17  CFR  2iai2-04). 

3.  In  addition  to  the  requirements  of  rule  3- 
18  of  Regulation  S-X  (17  CFR  210.3-18),  any 
company  registered  under  the  1940  Act  that 
has  not  previously  had  an  effective 
registration  statement  under  the  1933  Act 
shall  Inclnda  in  its  Initial  registration 
statement  onder  ttie  1993  Act  such  additional 
financial  statements  and  condensed  financial 
information  (which  need  not  be  audited)  as  is 
necessary  to  make  die  financial  statements 
and  condensed  financial  information 
inchxM  in  the  registration  statement  as  of  a 
date  writfain  90  days  prior  to  the  date  of  filing. 

4.  Bvety  annual  rejiort  to  shareholders 
required  by  sectioo  30(d)  of  the  1940  Act  (15 
U.S.C  a0iB-29(d))  and  rule  30d-l  thereunder 
shall  contain  the  foOowing  information: 

a.  The  audited  financial  statements 
required  by  Rsqpilation  S-X.  as  modified  by 
instruction  2  above  for  the  periods  specified 
by  Regulation  S-X; 

b.  The  condensed  financial  information 
required  by  item  CI  of  this  form,  for  the  five 
most  recent  fiscal  years,  witii  at  least  the 
most  recent  year  audited  and 

c.  Unleaa  shown  elsewhere  in  the  report  as 
part  of  the  financial  statements  required  by  a 
above,  the  aggi agate  remuneration  paid  by 
the  company  during  the  period  covered  by 
the  report  (A)  to  all  directors  and  to  all 
members  of  any  advisory  board  for  regular 
compensatioo;  (B)  to  eadi  director  and  to    ■ 
each  member  of  an  advisory  board  for 
special  compensation;  (C)  to  all  officers;  and 
(D)  to  each  person  of  whom  any  officer  or 
director  of  the  company  is  an  affiliated 
person. 

5.  Every  report  to  shareholders  required  by 
section  30(d)  of  the  1940  Act  and  rule  30d-l 
thereunder,  execept  the  annual  report  shall 
contain  the  following  information  (which 
need  not  be  audited^ 

a.  The  financial  statements  required  by 
Regulation  S-X.  as  modified  by  instruction  2 
above,  for  the  period  commencing  eititer  with 
(1)  the  beginning  of  the  company's  fiscal  year 
(or  date  irf  organisation,  if  newly  organized) 
or  (2)  a  date  not  later  tiian  the  date  after  the 
dose  of  the  period  included  in  the  last  report 
conforming  witii  the  requirements  of  rule 
30d-l  and  the  moet  recent  preceding  fiscal 
year 

b.  The  condensed  financial  information 
required  by  item  4.1  of  this  form,  for  the 
period  of  te  report  aa  specified  by 
subparagraph  a  of  thia  instruction,  and  the 
most  recent  preceding  fiscal  yean  and 

c  Unleea  shown  elsewhere  in  the  report  as 
part  of  the  finanria!  statements  required  by 
subpanynph  a  of  this  instruction,  the 
aggregate  remimeration  paid  by  the  company 
during  the  period  covered  by  tihe  report  (1)  to 
all  diiectott  and  to  all  members  of  any 
advisory  board  for  regular  compensetion:  (2) 
to  each  director  and  to  each  member  of  an 


advisory  board  for  special  compensation;  (3) 
to  all  officers;  and  (4)  to  each  person  of  whom 
an  officer  or  director  of  the  company  is  an 
affiliated  person. 

6.  Reference  is  made  Id  General  Instruction 
F  regarding  incorporation  by  reference. 

Part  C— Other  Information 

Item  24.  Financial  Statements  and  Exhibits 

List  all  financial  statonents  and  exhibits 
filed  as  part  of  the  registration  statement. 

1.  Financial  statements. 
Insttvction: 

Identify  those  financial  statements  that  are 
included  in  Parts  A  and  B  of  the  registration 
statement.  ■ 

2.  Exhibits:  I 

a.  Copies  of  the  charter  as  now  in  effect: 

b.  Copies  of  the  existkig  bylaws  or 
instruments  corresponding  thereto: 

c.  Copies  of  any  votiqg  trust  agreement 
with  respect  to  more  than  5  percent  of  any 
class  of  equity  securities  of  the  Registrant; 

d.  Specimens  or  copies  of  each  class  of 
security  issued  by  the  Registrant,  Including 
copies  of  all  constituent  instruments,  defining 
the  rights  of  the  holdera  of  the  securities,  and 
copies  of  each  class  of  security  being 
registered; 

e.  A  copy  of  the  docuaient  setting  forth  the 
Registrant's  dividend  reinvestment  plan,  if 
any: 

f.  Copies  of  the  constituent  instruments 
defining  the  ri^ts  of  the  holden  of  long-term 
debt  of  all  subsidiaries  for  which 
consolidated  or  unconsolidated  financial 
statements  are  required  to  be  filed  (The 
instrument  relating  to  any  class  of  long-term 
debt  of  the  Registrant  cr  any  subsidiary  need 
not  be  filed  if  the  total  amount  of  securities 
authorized  thereunder  amounts  to  less  than  2 
percent  of  the  total  assets  of  the  Registrant 
and  its  subsidiaries  on  a  consolidated  basis 
and  if  the  Registrant  files  an  agreement  to 
furnish  such  copies  to  the  Commission  upon 
request); 

g.  Copies  of  all  investment  advisory 
contracts  relating  to  the  management  of  the 
assets  of  the  Registrant; 

h.  Copies  of  each  underwriting  or 
distribution  contract  between  the  Registrant 
and  a  principal  underwriter,  and  specimens 
or  copies  of  all  agreements  between  principal 
underwriters  and  dealers; 

i.  Copies  of  all  bonus,  profit  sharing, 
pension,  or  other  similar  contracts  or 
arrangements  wholly  or  partly  for  the  benefit 
of  directors  or  ofiicen  of  the  Registrant  in 
their  capacity  as  such  (A  reasonably  detailed 
description  of  any  plan  that  is  not  set  forth  in 
a  formal  document  should  be  furnished.); 

j.  Copies  of  all  custodian  agreements  and 
depository  contracts  entered  into  in 
conformance  with  section  17(f)  of  the  1940 
Act  (IS  U.8.C  80a-17(f))  or  rules  thereunder 
with  respect  to  securittes  and  similar 
investments  of  the  Registrant  including  the 
schedule  of  remuneration; 

k.  Copies  of  all  other  material  contracts  not 
made  in  tiw  ordinary  courae  of  business  that 
are  to  be  performed  in  whole  or  in  part  at  or 
after  the  data  of  filing  lie  registration 
statement: 

L  An  opinion  of  counsel  and  consent  to  its 
use  as  to  the  legality  of  the  securities  being 
registered.  Indicating  whether  they  will  be 
legally  issued,  hilly  paid,  and  nonassessable: 


m.  If  a  non-resident  director,  officer, 
investment  adviser,  or  expert  named  in  the 
registration  statement  has  executed  a  consent 
to  service  or  process  within  the  United 
States,  a  copy  of  that  conseat  to  service; 

n.  Copies  of  any  other  opinions,  appraisals, 
or  rulings,  and  consents  to  their  use  relied  on 
in  preparing  this  registration  statement  and 
consents  to  the  use  of  accotmtants  reports 
relating  to  audited  financial  statements 
required  by  section  7  of  the  1933  Act  (15 
U.S.C.  77g); 

o.  All  fiinancial  statements  omitted  from 
item  23; 

p.  Copies  of  any  agreemeats  or 
uivlerstandings  made  in  consideration  for 
providing  the  initial  capital  between  or 
among  the  Registrant  the  uaderwriter, 
adviser,  promoter,  or  initial  stockholders  and 
written  assurance  fit>m  the  promoters  or 
initial  stockholders  that  their  purchases  were 
made  for  investment  purposes  without  any 
present  intention  of  reseUing;  and 

q.  Copies  of  the  model  plan  used  in  the 
establishment  of  any  retirement  plan  in 
conjunction  with  which  the  Registrant  offers 
its  securities,  any  instructions  to  it  and  any 
other  documents  making  up  the  model  plan 
(such  form(s)  should  disclose  the  costs  and 
fees  charged  in  connecticm  tvith  the  plan). 

Instructions:  1.  Subject  to  the  rules  on 
incorporation  by  reference  and  instruction  2 
below,  the  foregoing  exhibits  shall  be  filed  as 
a  part  of  the  registration  statement  Exhibits 
required  by  paragraphs  2jni  2.n.  and  2.o 
above  need  to  be  filed  only  as  part  of  a  1933 
.  Act  registration  statement  Exhibits  shall  be 
appropriately  lettered  or  nianbered  for 
convenient  reference.  Exhibits  incorporated 
by  reference  may  bear  the  designation  given 
in  a  previous  filing.  Where  exhibits  are 
incorporated  by  reference,  the  reference  shall 
be  made  in  the  list  of  exhibits.  The  reference 
shall  include  the  form,  file  number  and  date 
of  the  previous  filing  and  the  exhibit  number 
[i.e..  exhibit  2.a.  2.b,  eta)  under  which  the 
exhibit  was  previously  filed. 

2.  A  Registrant  need  not  file  an  exhibit  as 
part  of  a  post-effective  amendment  if  the 
exhibit  has  been  filed  in  the  Registrant's 
initial  registration  statement  or  in  a  previous 
post-effective  amendment  imless  there  has 
been  a  change  in  the  exhibit  or  unless  the 
exhibit  is  a  copy  of  a  consent  required  by 
section  7  of  the  1933  Act  or  is  a  financial 
statement  omitted  from  item  23.  The 
reference  to  this  exhibit  shall  include  the 
number  of  the  previous  filiag  (e.g.,  pre- 
effective  amendment  No.  1)  where  such 
exhibit  was  filed. 

3.  If  an  exhibit  to  a  regisfeation  statement 
(other  than  an  opinion  or  consent),  filed  in 
preliminary  form,  has  been  changed  (1)  only 
to  insert  information  as  to  Interest  dividend 
or  converaion  rates,  redemption  or 
convenion  prices,  purchase  or  offering 
prices,  underwriters'  or  dealen'  commissions, 
names,  addresses  or  participation  of 
underwriten  or  similar  matters,  which 
information  appean  elsewhere  in  an 
amendment  to  the  registration  statement  or  a 
prospectus  filed  punuant  to  rule  497(b)  under 
the  Securities  Act  of  1«39  ^7  CFR  23a497(b)) 
of  (2)  to  correct  typographical  errors,  insert 
signatures  or  make  other  similar  immaterial 
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changes,  then,  notwithstanding  any  contrary 
requirement  of  any  rule  or  form,  the 
Registrant  need  not  refile  the  exhibit  as  so 
amended.  Any  incomplete  exhibit  may  not 
however,  be  incorporated  by  reference  in  any 
subsequent  filing  under  any  Act  administered 
by  the  Conmiission.  If  an  exhibit  required  to 
be  executed  (e.g.,  an  underwriting  agreement) 
is  filed  in  final  form,  a  copy  of  an  executed 
copy  shall  be  filed. 

Item  25.  Marketing  Arrangements 

Briefly  describe  any  arrangements  known 
to  the  Registrant  or  to  any  person  named  in 
response  to  item  5,  or  to  any  person  specified 
in  item  19.2.  made  for  any  of  the  following 
purposer. 

1.  To  limit  or  restrict  Ae  sale  of  other 
securities  of  the  same  class  to  be  offered  for 
the  period  of  distribution; 

2.  To  stabilize  the  market  for  any  of  the 
securities  to  be  offered;  or 

3.  To  hold  each  underwriter  or  dealer 
responsible  for  the  distribution  of  his 
participation. 

Instruction:  If  the  answer  to  this  item  is 
contained  in  an  exhibit  the  item  may  be 
answered  by  cross-reference  to  the  relevant 
paragraphs  of  the  exhibit 

Item  26.  Other  Expenses  of  Issuance  and 
Distribution 

Furnish  a  reasonably  itemized  statement  of 
all  expenses  in  coimection  with  the  issuance 
and  distribution  of  the  securities  being 
registered,  other  than  underwriting  discounts 
and  commissions.  If  any  of  the  securities 
being  registered  are  to  be  offered  for  the 
accoimt  of  securityholdera,  indicate  the 
portion  of  expenses  to  be  borne  by 
securityhokfen. 

Instruction:  Insofar  as  practicable, 
separately  itemize  registration  fees,  federal 
taxes,  state  taxes  and  fees,  trustees'  and 
transfer  agents'  fees,  cost  of  printing  and 
engraving,  rating  agency  fees,  and  legal  and 
accounting  fees.  The  hiformation  may  be 
given  subject  to  future  contingencies.  Provide 
estimates  if  the  amount  of  any  items  are  not 
known. 

Item. 27.  Persons  Controlled  by  or  Under 
Common  Control 

Furnish  a  list  or  diagram  of  all  persons 
directiy  or  indirectiy  controlled  by  or  under 
common  control  with  the  Registrant  and  as  to 
each  of  tiiese  persons  indicate  (1)  if  a 
company,  the  state  or  other  jurUdiction  under 
whose  laws  it  is  organized,  and  (2)  tiie 
percentage  of  voting  securities  owned  or 
otiier  basis  of  control  by  the  pereon.  if  any, 
immediately  controlling  it 

Instructions:  1.  The  list  or  diagram  shall 
include  the  Registrant  and  shall  show  clearly 
the  relationship  of  each  company  named  to 
the  Registrant  and  to  other  companies 
named.  If  the  company  is  controlled  by  the 
direct  owership  of  its  securities  by  two  or 
more  persons,  so  indicate  by  appropriate 
cross-reference. 

2.  Identify,  by  appropriate  symbols;  (1) 
Subsidiaries  for  «^di  separate  financial 
statements  are  filed  (2)  subsidiaries  included 
in  the  respective  consolidated  financial   . 
statements;  (3)  subsidiaries  induded  in  the 
respective  group  financial  statements  filed  for 
unconsolidated  tnbsidiaries;  and  (4)  other 


subsidiaries,  indicating  briefly  why 
statements  of  Aese  si^diaiies  are  not  filed. 

Item  28.  Number  of  Holders  of  Securities 

State  in  substantially  the  tabular  form 
indicated,  as  of  a  specified  date  within  90 
days  prior  to  the  date  of  filing,  the  number  of 
record  holders  of  each  class  of  securities  of 
the  Registrant 
(1)  Title  of  class 


(2)  Number  of  record  holdere      ■'    ■ 
Item  29.  Indemnification 

State  the  general  effect  of  any  contract 
arrangement  or  statute  under  which  any 
director,  officer,  underwriter,  or  affiliated 
pereon  of  the  Registrant  is  insured  or 
indemnified  in  any  manner  against  any 
liability  that  may  be  incurred  in  such 
capacity,  other  than  insurance  provided  by 
any  member  of  the  board  of  directon,  officer, 
underwriter,  or  affiliated  pereon  for  their  own 
protection. 

Instruction:  In  responding  to  this  item,  the 
Registrant  should  note  the  requirement  of 
rules  461  and  484  under  tiie  1933  Act  (17  CFR 
230461,  230484)  and  section  17  of  tiie  1940 
Act  (15  U.S.C.  80a-17).  [See  Invesbnent 
Company  Act  Rel.  No.  11330  (Sept  2. 1980) 
and  Investment  Company  Act  ReL  No.  7221 
Oune  9. 1972).) 

Item  30.  Business  and  Other  Connections  of 
Investment  Adviser 

Describe  any  other  business,  profession, 
vocation,  or  employment  of  a  substantial 
nature  in  which  each  investment  adviser  of 
the  Registrant  and  each  director,  officer,  or 
partner  of  any  such  investment  adviser,  is  or 
has  beea  at  any  time  during  the  past  two 
fiscal  yeara,  engaged  for  his  or  her  own 
account  or  in  tiie  capacity  of  director,  officer, 
employee,  partner,  or  trustee. 

Instructions:  1.  State  the  name  and 
principal  business  address  of  any  company  of 
which  any  person  specified  above  is 
connected  in  the  capacity  of  director,  officer, 
employee,  partner,  or  trustee,  and  the  nature 
of  tiie  connection. 

2.  The  names  of  investment  advisory 
dients  need  not  be  provided. 

Item  31.  Location  of  Accounts  and  Records 

Furnish  the  name  and  address  of  each 
person  maintaining  physical  possession  of 
each  account  book,  or  other  document 
required  to  be  maintained  by  section  31(a)  of 
tiie  1940  Act  (15  U.S.C.  80a-30(a)]  and  tiie 
rules  thereunder  (17  CFR  270.31a-l  to  31a-3). 

Item  3Z  Management  Services 

Furnish  a  summary  of  the  substantive 
provisions  of  any  management-related 
service  contract  not  discussed  in  Parts  A  or  B 
of  the  registration  statement  (because  the 
contract  was  not  believed  to  be  of  interest  to 
a  purchaser  of  the  Registrant's  securities], 
indicating  die  parties  to  the  contract,  the  total 
doUan  paid,  and  by  whom,  for  the  last  three 
fiscal  yean. 

Instructions:  1.  The  instructions  to  item  18.4 
of  this  form  shall  also  apply  to  this  item. 

2.  Information  need  not  be  provided  for  any 
service  for  which  total  payments  of  less  tiian 
$5,000  were  made  during  each  of  the  last 
three  fiscal  yean. 


Item  33.  Undertakings 

Furnish  the  following  undertakings  in 
substantially  the  following  form  in  all 
registration  statements  filed  under  the  1933 
Act 

1.  An  undertaking  to  suspend  the  offering 
of  shares  until  the  prospectus  is  amended  if 
(1)  subsequent  to  the  effective  date  of  its 
registration  statement  the  net  asset  value 
dechnes  more  than  10  percent  from  its  net 
asset  value  as  of  the  effective  date  of  the 
registration  statement  or  (2)  the  net  asset 
value  increases  to  an  amount  greater  than  its 
net  proceeds  as  stated  in  die  prospectus. 

2.  An  undertaking  to  file  a  post-effective 
amendment  with  certified  finandals  showing 
the  initial  capital  received  before  accepting 
subscriptions  from  more  than  25  persons,  if 
the  Registivnt  proposes  to  raiae  its  initial 
capiul  under  section  14(aH3)  of  die  1940  Act 
(15  U.S.C  a0a-14(a)(3)). 

3.  If  the  securities  being  registered  are  to  be 
offered  to  existing  shareholden  pursuant  to 
warrants  or  r^ts  and  any  securities  not 
taken  by  shareholden  an  to  be  reoffered  to 
the  public  an  undertaking  to  supplement  the 
prospectus,  after  the  expiration  at  the 
subscription  period,  to  set  forth  the  results  of 
die  subscription  offer,  the  transactions  by 
underwriten  during  die  subscription  period, 
the  amount  of  unsubscribed  securities  to  be 
purchased  by  underwriten,  and  the  terms  of 
any  subsequent  reoffering  thereof.  If  any 
public  offering  by  the  underwriten  td  die 
securities  being  registered  is  to  be  made  on 
terms  differing  from  those  set  forth  on  the 
cover  page  of  the  prospectus,  the  Registrant 
shaU  undertake  to  file  a  post-effective 
amendment  to  set  forth  die  terms  of  such 
offering. 

4.  If  tiie  securities  are  being  registered  in 
reliance  on  rule  415  under  die  1933  Act  an 
undertaking: 

a.  To  file,  during  any  period  in  which  offen 
or  sales  are  being  made,  a  post-effective 
amendment  to  the  registration  statement 

(1)  To  indude  any  prospectus  required  by 
section  10(aK3)  of  die  1833  Act  (15  \iS.C. 
77j(a)(3)); 

(2)  To  reflect  in  the  prospectus  any  facts  or 
events  after  die  effective  date  of  die 
registration  statement  (or  the  most  recent 
post-effective  amendment  thereof]  which, 
individually  or  in  the  aggregate,  represent  a 
fundamenUl  change  in  the  information  set 
forth  in  the  registration  statement  and 

(3)  To  indude  any  material  information 
with  respect  to  the  plan  of  distribution  not 
previously  disdosed  in  the  registration 
statement  or  any  material  change  to  such 
information  in  the  registration  statement 

b.  That  for  the  purpose  of  determining  any 
liability  under  the  1933  Act  eadi  such  post- 
effective  amendment  shall  be  deemed  to  be  a 
new  registration  statement  relating  to  die 
securities  offered  Ihereia  and  the  offering  of 
tiiose  securities  at  diat  time  ahall  be  deemed 
to  be  die  initial  bona  fide  offering  thereof; 
and 

c  To  remove  from  registration  by  means  of 
a  post-effective  amendment  any  of  the 
securities  being  registered  which  remain 
unsold  at  the  termination  of  die  offiering. 

5.  If  die  Registrant  is  filing  a  registration 
statement  permitted  by  rule  430A  under  the 
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SecuritiM  Act  of  1933  (17  CFR  230.430A),  an 
undertaking  that 

a.  For  the  purpoae  of  determining  any 
liability  under  the  1933  Act.  the  information 
omitted  from  the  form  of  prospectus  filed  as 
part  of  this  registration  statement  in  reliance 
upon  rule  43QA  and  contained  in  a  form  of 
prospectus  filed  by  the  registrant  under  nile 
497(b>  under  the  1933  Act  (17  CFR  230.497(h)) 
shall  be  deemed  to  be  part  of  this  registration 
statement  as  of  the  time  it  was  declared 
effective;  and 

b.  For  the  purpose  of  determining  any 
liability  under  the  1933  Act  each  post- 
effective  amendment  that  contains  a  form  of 
prospectus  shall  be  deemed  to  be  a  new 
registration  statement  relating  to  the 
securities  offered  therein,  and  the  offering  of 
the  securities  at  that  time  shall  be  deemed  to 
be  the  initial  bona  fide  offning  thereof. 

6.  An  undertaking  to  submit  its  investment 
advisory  agreement  and  the  selection  of  its 
independent  accountants,  who  are  to  certify 
financial  statements  to  the  Commission,  to  its 
shareholders  for  their  approval  at  a  regular  or 
special  meeting  of  shareholders  held  within 
one  year  after  the  effective  date  of  this 
registration  statement  or  the  commencement 
of  operations,  whichever  is  later. 

7.  An  undertaking  to  send  by  first  class 
mail  or  other  means  designed  to  ensure 
equally  prompt  delivery,  within  one  business 
day  of  receipt  of  a  written  or  oral  request 
any  Statement  of  Additional  Information. 
Signatures 

Pursuant  to  the  requirements  of  the 
Securities  Act  of  1933  and/or  the  Investment 
Company  Act  of  194a  the  Registrant  has  duly 
caused  this  registration  statement  to  be 
signed  on  its  behalf  by  the  undersigned, 
thereunto  duly  authorized,  in  the  City  of 

• ,  and  State  of ,  on 

the day  of ,  19 

Registrant  — • 

BylSignature  and  Title) 

Pursuant  to  the  requirements  of  the 
Securities  Act  of  1933,  this  registration 
statement  has  been  signed  by  the  following 
persons  in  the  capacities  and  on  the  dates 
indicated. 

Simature . 

Title   : 

Date 


Appendix  C— Guidelines  for  Form  N-2 

This  release  contains  Guidelines 
prepared  by  the  Division  of  Investment 
Management  for  registration  statements 
on  Form  f*-2  for  closed-end 
management  investment  companies.  The 
Cuidelines  are  based  on  Commission 
releases  and  Division  interpretations. 
Adherence  to  these  Guidelines  by 
registrants  should  speed  the 
examination  by  the  Division's  staff  of 
registration  statements  on  Form  N-2. 

The  Guidelines  are  not  rules  of  the 
Commission  and,  except  as  noted, 
represent  only  the  views  of  the  staff  of 
the  Division,  not  the  Commission.  TTie 
Guidelines  should  be  read  with  the 
Investment  Company  Act  Releases  cited 
in  them.  The  policies  stated  in  the 
Guidelines  may  be  changed,  if 


necessary.  The  Guidelines  to  Form  N- 
lA  are  also  applicable  to  Form  N-2 
tmless  the  context  dictates  otherwise. 

Table  of  Contents 

Guide  1    Use  of  Proceeds 

Guide  2    Issuer  Repuichase  of  Fund  Shares 

Guide  3    Change  of  Control  Provisions  in  the 

Registrant's  Charter  or  By-Laws 
Guide  4    Conversion  to  an  Open-end 

Company 
Guide  5    Dividend  Reinvestment  Plans 
Guide  6    Leverage  and  Senior  Securities 
Guide  7    Synopsis 
Guide  8    Continuous  Offerings 
Guide  9    Foreign  Securities 

Guide  1—Use  of  Proceeds 

In  response  to  Item  7,  the  registrant 
should  disclose  hov»  long  it  will  take  to 
invest  all  or  substantially  all  of  the 
proceeds  from  an  offering  in  accordance 
with  its  investment  objectives.  If  the 
registrant  expects  the  investment  period 
to  exceed  three  months,  the  reasons  for 
the  expected  delay  should  be  stated.  It 
is  the  view  of  the  Division  of  Investment 
Management  ("Division")  that  an 
investment  company  which  takes  in 
excess  of  six  months  to  invest  net 
proceeds  will  not  be  operating  in 
accordance  with  its  investment 
objectives  and  policies  as  disclosed  in 
its  registration  statement.  Freedom  of 
action  to  take  in  excess  of  six  months  is 
considered  by  the  Division  to  be 
prohibited  by  sections  8(b)(1)  and  13(a) 
of  the  Investment  Company  Act  of  1940 
("1940  Act")  (15  U.S.C.  80a-8(b)(l),  80a- 
13(a]),  and  the  registrant  would  be 
required  to  seek  its  shareholders' 
consent  to  a  change  of  investment 
objectives  if  after  six  months  it  had  not 
invested  net  proceeds  in  accordance 
with  its  investment  objectives.  In  the 
case  of  an  initial  public  offering  of  a 
business  development  company 
("BDC"),  the  Division  is  of  the  view  that 
section  58  of  the  1940  Act  (15  U.S.C.  80a- 
57)  requires  that  65«  of  the  registrant's 
assets  should  be  invested  in  the  types  of 
securities  designed  to  meet  its  stated 
investment  objective  within  two  years 
after  commencement  of  the  offering.  The 
Division  will  not  consider  a  registrant  to 
be  invested  in  accordance  with  the 
applicable  requirements  if  it  is  invested 
in  money  market  instruments  or  other 
securities  which  do  not  conform  with 
the  registrant's  stated  investment 
objective  and  policies. 

Guide  2— Issuer  Repurchase  of  Shares 

Issuer  repurchases  of  shares  in  the 
secondary  market  ot  through  tender 
offers  (collectively  "share  repurchases") 
are  limited  by  section  23  of  the  1940  Act 
(15  U.S.C.  80a-23)  and  rule  23c-l 
thereunder  (17  CFR  270.23c-l)  and  are 
subject  to  sections  10(b),  13(e).  and  14(e) 


(15  U.S.C.  78j(b),  78m(eJ,  and  78n{e))  of 
the  Securities  Exchange  Act  of  1934 
("1934  Act")  and  the  rules  thereunder, 
particularly  (i)  rule  lOb-5  (17  CFR 
240.10b-5):  (ii)  rale  lOb-13  (17  CFR 
240.10b-13)  (with  respect  to  tender 
offers);  (iii)  rule  lOb-18  (17  CFR  240.10l>- 
18).  rule  13e-l  (17  CFR  240.13e-l),  and 
rule  13e-3  (17  CFR  240.13e-3)  (with 
respect  to  the  types  of  share 
repurchases  specified  ia  those  rules); 
and  (iv)  rule  13e-4  (17  CFR  240.13e-4) 
and  regulation  14E  (17  CFR  240.14e-l  et 
seq.]  (in  the  case  of  tender  offers). 
Registrants  are  urged  to  raise  any 
questions  with  respect  to  the 
applicability  of  provisions  of  the  1934 
Act  and  the  rules  thereunder  and  related 
disclosure  issues  with  the  staffs  of  the 
Office  of  Trading  Practices  of  the 
Division  of  Market  Regulation  and  the 
Office  of  Tender  Offers  of  the  Division 
of  Corporation  Finance  prior  to 
commencing  any  share  repurchases, 
whether  by  secondary  market  purchases 
or  through  tender  offer& 

In  response  to  Item  6(0,  registrants 
contemplating  making  ^are 
repurchases  should  disclose  the 
expected  timing  of  and  procedures 
associated  with  such  repurchases, 
including,  in  the  case  of  a  tender  offer. 
when  the  purchase  price  will  be 
determined  and  how  shareholders  may 
readily  ascertain  the  net  asset  value  per 
share  during  the  period  that  the  tender 
offer  is  open.*  ff  tender  offers  are 
contemplated,  the  prospectus  should 
disclose  that,  if  a  tender  offer  is  made, 
notice  will  be  provided  describing  the 
tender  offer  and  that  the  notice  will 
contain  information  shareholders  should 
consider  in  deciding  whether  or  not  to 
tender  their  shares  and  detailed 
instructions  on  how  to  tender  shares.' 


'  The  price  at  which  a  registrant  may  punJiase  its 
shares  in  a  tender  offer  may  \)%  (and  usually  is) 
expressed  in  terms  of  its  net  asset  value  at  the  close 
of  business  on  the  day  the  offer  ends.  Thus,  the  net 
asset  value  of  a  registrant's  shares  during  a  tender 
offer  will  l>e  material  information  to  investors  in 
determining  whether  or  not  to  tender  shares. 

•  Rule  13e-4(f)(8)(i)  (17  CFR  140.1 3e-»(f)(8)(i)) 
requires  a  tender  ofifer  to  l>e  open  to  all  security 
holders  of  the  clau  of  securitiss  subject  to  the 
tender  offer.  Therefore,  no  recerd  dates  may  be 
specified  with  respect  to  the  eligibility  of  a 
shareholder  to  participate  in  aay  tender  offer  that 
may  be  made,  since  all  shareholders  must  be  able  to 
participate  in  the  offer  until  tht  close  of  the  offering 
period.  In  additioa  rule  13e-4(f)(8)(ii)  (17  CST* 
240.13e-4(f)(8)(ii))  requires  thai  Ute  consideration 
paid  to  any  holder  during  the  tender  offer  l>e  the 
highest  paid  to  any  other  security  holder  during  the 
tender  offer.  Therefore,  deducting  a  service  fee  from 
consideration  paid  to  shareholders  is  not  allowed 
l>ecau8e  the  effect  would  be  to  lower  the  price  paid 
to  those  shareholders  tendering  a  small  amount  of 
shares  relative  to  the  price  paid  to  shareholders 
tendering  a  large  number  of  shares. 
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The  Division  believes  that  a  statement 
in  the  prospectus  that  the  registrant  will 
make  share  repurchases  for  its  shares 
may  be  inconsistent  with  the  fiduciary 
duties  of  the  board  of  directors  of  the 
registrant  to  consider,  at  the  time  of  the 
transaction,  the  merits  of  the  share 
repiuchase  and  to  determine  that  the 
share  repurchase  would  be  in  the  best 
interests  of  the  registrant  and 
registrant's  shareholders  based  on  the 
circumstances  at  the  time  the 
repurchase  is  made.  To  avoid  such  a 
result,  a  registrant  contemplating 
repurchasing  shares  on  a  specified  date 
in  the  futtire  or  on  a  regular  {e.g.. 
quarterly)  or  frequent  basis  should 
neither  state  nor  imply  in  its  prospectus 
that  the  repurchase  will  be  automatic. 
Nor  should  the  registrant  provide  any 
assurance  that  share  repurchases  will 
reduce  or  eliminate  the  discount  of  its 
share's  market  price  to  net  asset  value. 
To  avoid  investors  from  drawing 
unwarranted  inferences  that  there  is  an 
automatic  right  to  tender  stock  back  to 
the  registrant  (in  the  case  of  a  tender 
offer),  and  to  avoid  any  implication  that 
the  board  of  directors  have  Umited  its 
discretion  in  determining  whether  or  not 
to  proceed  with  a  share  reptirchase 
based  upon  conditions  at  the  time  of  the 
repurchase  and  the  best  interests  of  the 
registrant  and  its  shareholders,  a 
registrant  should  prominently  disclose  in 
the  prospectus  that  the  board  of 
directors  will  consider  making  share 
repurchases  (or  tender  offers),  and  the 
factors  that  the  Board  will  consider, 
including  how  frequently  the  board  will 
consider  making  repurchases.  In 
addition,  while  the  disclosure  need  not 
be  as  detailed  as  that  which  would 
appear  in  an  offer  to  purchase  delivered 
to  shareholders  in  coimection  with  a 
tender  offer,  it  should  disclose  the  types 
of  factors  that  would  preclude  a  share 
repurchase. 

The  means  by  which  share 
repurchases  will  be  funded  generally 
would  be  material  and  thus  these  means 
and  any  risks  inherent  in  the  policies 
relating  to  funding  should  be  disclosed. 
Therefore,  if  the  registrant  inteiuls  to 
incur  debt  to  finance  a  share  repurchase, 
the  registrant  shoidd  disclose  the 
maximum  amoimt  of  debt  that  may  be 
incurred  for  that  purpose,  the 
restrictions  imposed  by  the  1940  Act  on 
leverage,  and  the  attendant  risks  of 
leveraging.*  In  addition,  the  registrant 


should  discuss  the  effect  that  share 
repurchases  and  related  financings 
mi^t  have  on  expense  ratios;  portfolio 
turnover  and  on  the  ability  of  the 
registrant  to  achieve  its  investment 
objectives.  The  abiUty  of  the  registrant 
to  qualify  as  a  regulated  investment 
company  tmder  ^e  Internal  Revenue 
Code  (or  the  extent  to  which  the 
registrant's  Board  will  consider  such 
risk  in  deciding  to  proceed  with  a  share 
repurchase  which  will  be  funded 
through  the  liquidation  of  portfolio 
securities]  should  also  be  discussed. 
Finally,  registrants  should  discuss  the 
potential  tax  consequences  to  investors 
and  the  registrant  of  share  repurchases 
in  response  to  items  10(d)  or  22,  as 
appropriate. 

Occasionally,  a  registrant  may  wish  to 
make  an  "odd-lot"  tender  offer  [i.e.,  an 
offer  to  purchase  all  of  the  shares  held 
by  shareholders  who  hold  less  than  100 
shares)  in  order  to  reduce  its 
administrative  costs  and  give  small 
shareholders  an  opportunity  to  sell 
shares  without  brokerage  costs.  The 
Division  is  of  Ae  view  tiiat  an  "odd-lot" 
tender  offer  is  permitted  under  rule  23c- 
1  *  if  it  complies  with  the  conditions  set 
forth  in  that  rule  and  the  appUcable 
provisions  of,  and  the  rules  and 
regulations  tmder,  the  1934  Act, 
including  rule  13e-4(g)(5)  (17  CFR 
240.13e-4(gKS)).  which  specifically 
permits  odd-lot  tenders.  The  Division  is 
of  the  view  ftat  purchases  made  in 
accordance  with  the  applicable  rules 
would  not  violate  rule  23c-l{a)(9),  which 
requires  that  repurchases  made  in 
reliance  on  rule  23o-l  not  be  made  in  a 
maimer  or  on  a  basis  which 
discriminates  unfairly  against  any 
holders  of  the  class  of  securities 
purchased.  The  Division  believes  that 
holders  who  tender  their  shares  in  odd- 
lot  tender  offers  are  treated  fairly 
because  they  are  given  the  opportunity 
to  sell  their  shares  at  the  lesser  of  the 
fund  shares'  market  price  or  net  asset 
value  '  without  incurring  the  high 
brokerage  costs  usually  associated  with 
odd-lot  transactions.  The  registrant's 
remaining  shareholders  are  benefitted 
because  the  elimination  of  cdd-lot 
holders  usually  results  in  a  reduction  in 
the  registrant's  administrative  expenses. 


*  See  swtion  18  of  Hm  1940  Act  (IS  U.S.C.  80a-18) 
and  Goide  6  to  Pom  N-Z.  Guide  S  contains  a 
detailed  ditcmeian  of  dM  Division's  views  on  the 
risks  associated  with  leverage. 


•  Section  23(c)(2)  of  the  1940  Act  (15  U.S.C.  80a- 
23(c)(2))  is  not  applicable  to  odd-lot  tender  offers 
because  they  are  not  made  to  all  holders  of  the 
class  of  ■ecuiities  to  l>e  purchased.  Section  Z3(cK3) 
(IS  U&C  80a-23(cM3))  authorises  the  Commission 
to  permit  repurchases  either  t>y  issuing  a  rale  or  by 
order  upon  appUcation.  Pnrmiant  to  diat  section,  the 
Conuaission  has  adapted  rale  29o-l.  which  permits 
a  closed«nd  iiind  to  repurchase' its  securities 
subject  to  the  conditions  in  that  rule. 

•  Rule  23c-l(a)(6)  (17  CFR  270.23c-l(a)(6)). 


As  noted  above,  odd-lot  tender  offers 
are  subject  to  tiie  anti-fraud  provisions 
of  the  1934  Act,  and  a  registrant  making 
such  an  offer  has  the  responsibility  to 
make  adequate  disclosure  of  materially 
pertinent  information  in  connection  with 
such  tender  offers,  including  the  reasons 
for  making  tfie  offer,  the  terms  and 
conditions  of  the  offer,  tax 
consequences  to  tendering  shareholders, 
and  any  significant  developments  in  the 
affairs  of  the  registrant  since  its  most 
recent  report  to  shareholders. 

Guide  3 — Change  of  Control  Provisions 
in  the  Registrant's  Charter  or  By-laws 

ff  die  registrant  has  any  provisions  in 
its  charter  or  by-laws  that  would  have 
an  effect  of  delaying,  deferring  or 
preventing  a  change  of  control  (such  as 
super-majority  voting  requirements  on 
matters  related  to  merger.  consoUdation. 
sale  of  assets  or  liquidation,  or 
classificatian  of  directors  with  staggered 
terms  of  office),  a  description  of  these 
provisions  should  be  set  forth  in  the 
prospectus  in  response  to  Item  10(aKvi) 
and,  if  one  is  otherwise  required,  in  the 
synopsis.  Each  applicable  provision 
should  be  separately  identified  and  its 
substance  axid  efiiects  discussed. 

The  following  information  about  such 
provisions  should  be  discussed  in 
response  to  Item  10(a)(vi):  (1)  The 
rationale  for  adopting  these  provisions; 

(2)  the  positive  and  negative  effects  of 
these  provisions  (such  as  the  effect  of 
depriving  shareholders  of  an 
opportunity  of  selling  their  shares  at  a 
premium  over  prevaUing  market  price); 

(3)  whether  the  voting  requirements  to 
change  the  nattire  of  the  con^jany's 
business,  approve  extraordinary 
corporate  transactions,  convert  to  an 
open-end  investment  company,  or 
remove  directors  are  hi^er  than  those 
imposed  by  federal  or  state  law;  and  (4) 
whether  the  board  of  directors  or 
trustees  have  considered  the  provisions 
and. determined  that  they  are  in  the  best 
interest  of  shareholders.* 

Guide  4 — Conversion  to  an  Open  End 
Company 

Some  closed-end  investment  company 
prospectuses  disclose  that  the  board  of 
directors  of  the  registrant  will  consider 
converting  the  company  to  an  open-end 
fund  after  a  specified  period  of  time. 
Because  shares  of  an  open-end  company 
are  sold  and  redeemed  at  net  asset 
value,  the  prospect  of  a  conversion  is 
often  intended  to  reduce  the  discount  to 


•  In  additioR.  tee  Securities  Exchange  Act  of  1934 
Release  No.  15230 (UctoberlS.  1078)  («3  PR  40883 
(Oct  ZS,  1978))  wUdi  dbcnsses  disclosure 
requirements  for  proxy  and  information  statements 
containing  anIi-tAeaTer  and  similar  proposals. 
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net  asset  value  of  the  registrant's  share 
price.  If  conversion  to  an  open-end 
company  is  disclosed  as  a  possible 
course  of  action  in  the  prospectus,  the 
prospectus  should  discuss  the  factors 
which  the  registrant's  board  of  directors 
will  consider  in  determining  whether  to 
propose  a  conversion.  The  requisite 
shareholder  vote  to  effect  a  conversion 
should  also  be  disclosed. 

An  investment  in  an  open-end 
company  raises  risks  for  investors  that 
are  different  from  an  investment  in  a 
closed-end  company,  and  these  risks 
should  be  discussed  in  a  prospectus 
virhich  raises  the  possibility  of 
conversion  to  an  open-end  company.  For 
example,  because  a  eh.ireholder  of  an 
open-end  investment  company  may 
present  his  shares  for  redemption  any 
time,  and  payment  must  be  made  within 
seven  days  of  presentation  at  their  net 
asset  value,  conversion  to  open-end 
status  may  require  changes  in  how  the 
registrant's  portfoUo  is  managed  in  order 
to  meet  the  liquidity  requirements 
appUcable  to  open-end  funds.  Because 
portfoUo  securities  may  have  to  be 
liquidated  to  meet  redemptions,  this 
could  affect  the  registrant's  ability  to 
meet  its  mvestment  objective  or  use 
investment  policies  and  techniques  that 
are  more  appropriate  for  a  fixed 
portfolio  rather  than  one  subject  to 
constant  demands  for  redemption  and 
inflows  of  cash. 

The  registrant  also  should  disclose 
whether  it  contemplates  charging  sales 
or  redemption  fees  upon  conversion  to 
an  open-end  fund  and  whether 
redemptions  will  be  made  in  cash  or 
securities.  If  the  registrant,  after 
conversion,  intends  to  retain  the  option 
of  meeting  redemptions  with  portfolio 
securities,  the  costs  and  risks  imposed 
on  the  redeeming  shareholders  of 
receiving  such  securities  also  should  be 
discussed. 

Guide  5— Dividend  Reinvestment  Plans 

Item  10(a](v)  of  Form  N-2  requires  the 
registrant  to  describe  any  dividend 
rsinvestment  plan  available  to 
shareholders.  It  is  the  position  of  the 
Commission  staff  that  securities  issued 
by  a  registrant  in  connection  with  a  plan 
are  not  required  to  be  registered  under 
the  Securities  Act  of  1933  ("1933  Act")  if 
there  is  no  "sale  for  value"  within  the 
meaning  of  section  2(3]  of  the  1933  Act 
(15  U.S.C.  77b(3)).'  As  a  general  matter. 


no  sale  for  value  would  occur  when  a 
shareholder  elects,  before  the 
declaration  of  a  dividend,  to  receive  a 
dividend  in  stock  in  lieu  of  cash,  no 
sales  load  is  deducted  upon  issuance  of 
the  additional  shares,*  and  the 
shareholder  provides  no  consideration 
(besides  die  foregone  cash  dividend)  for 
the  additional  securities.  In  the  case  of  a 
dividend  reinvestment  plan  that 
provides  for  the  purchase  of  shares  for 
additional  consideration  ("cash 
purchase  plan"),  a  iale  by  an  issuer 
would  not  be  deemed  to  occur  where: 
(a)  The  securities  ate  purchased  in  the 
secondary  market  on  behalf  of  the  plan 
participant  by  an  agent  not  affiliated 
with  the  registrant,  its  adviser,  or 
underwriter  and  (b)  the  registrants' 
participation  in  the  plan  is  limited  to 
administrative  functions  such  as 
bookkeeping.* 

Guide  6— Leverage  and  Senior 
Securities 

Section  18  of  the  1940  Act  (15  U.S.C. 
80a-18)  imposes  restrictions  on  a  closed- 
end  investment  company's  capital 
structiu-e.  Under  section  18(c)  (15  U.S.C. 
80a-18(c)),  a  closed-end  investment 
company  may  issue  only  one  class  of 
senior  securities  representing 
indebtedness  and  one  class  of  senior 
securities  representing  preferred  slock. 
Section  18(a)(1)  (15  U.S.C.  80a-18(a)(l)) 
requires  a  company  that  offers  senior 
stock  or  senior  debt  securities  to 
maintain  a  200%  and  300%  net  assc  t 
coverage,  respectively,  immediately 
following  the  offering  and  on  an  ongoing 
basis  as  a  condition  to  declaring 
dividends  or  distributions. 

A  registrant  that  tses  a  leveraged 
capital  structure  creates  additional 
investment  risks  for  its  shareholders. 
Where  a  registrant  ases  or  has  reserved 
the  authority  to  create  a  leveraged 
capital  structiu-e  by  issuing  senior 
securities,  cross  reference  to  the 
discussion  of  these  risks  should  be 
included  on  the  cover  page  of  the 
prospectus  as  requited  by  Item  l(a)(x). 

The  following  factors  could  increase 
investment  risk  and  the  volatility  of  the 
price  of  the  registrant's  shares  and 
should  be  discussed  in  the  prospectus: 
(1)  That  leveraging  exaggerates  any 
increase  or  decrease  in  the  value  of  the 
registrant's  portfolio;  (2)  that  tiie  costs  of 


'  SecnritiM  Act  Ral.  No.  829  ()uly  28. 1930).  See 
oJmo  Invmlmmt  ComiMny  Act  Rel.  No.  0480  (May 
la  1971)  (SO  PR  9027  (May  27.  lOH)).  ReglstranU 
ifaouid  noti  that  th«  iaauanca  of  ahaiM  in 
ooniwctloii  with  a  dividand  ninvettmant  plan  ia 
rMtricted  by  Soction  23(b)  of  th«  1940  Act  (IS  U.S.C 
a0a-23(b)}  which  prahibiU  closed-end  inveatment 


companiei  from  issuing  Aares  at  a  price  below  net 
asset  value. 

•  Investment  Company  Act  Rel.  No.  0480;  id 

•  Securities  Act  Rel.  Na  5515  (July  22, 1974)  (39  FR 
28520  (Aug.  8, 1974]);  Securities  Act  Rel.  No.  4790 
Ouly  13. 1905)  (30  FR  9059  (July  20, 1906)).  The 
operation  of  a  dividend  rainvestment  plan  may 
involve  the  creation  of  a  aeparate  investment 
company.  Id.  See  also  Luoky  Stores  (pub.  avail,  luly 
0,1974). 


borrowing  may  exceed  the  income  from 
the  portfolio  securities  purchased  with 
the  borrowed  money;  (8)  the  decline  in 
net  asset  value  if  the  investment 
performance  of  the  additional  securities 
purchased  fails  to  cover  their  cost 
(including  any  interest  paid  on  the 
money  borrowed  or  dividend 
requirements  of  preferred  stock)  to  the 
registrant  (including  the  effect  on 
common  stock  dividend  payments);  (4) 
that  a  failure  to  pay  dividends  or  make 
distributions  could  result  in  the 
registrant  ceasing  to  quahfy  as  a 
regulated  investment  company  under  the 
Internal  Revenue  Code;  and  (5)  tiiat  if 
die  asset  coverage  for  preferred  stock  or 
debt  securities  declines  to  less  than 
200%  or  300%,  respectively  (as  a  result  of 
market  fluctuations  or  ctherwise).  the 
registrant  may  be  required  to  sell  a 
portion  of  its  investments  when  it  may 
be  disadvantageous  to  do  so. 

Special  risks  also  are  created  where 
the  registrant  issues  short-term  debt  or 
auction  rate  preferred  stock  to  fund  the 
purchase  of  long-term  debt  or  fixed 
income  securities  ("borrowing  short  and 
lending  long").  The  registrant  should 
discuss  the  consequences  to  holders  of 
its  senior  securities  and  equity 
securities,  respectively,  of  fluctuations 
in  short-term  and  long-term  rates  and 
the  effect  on  these  securities  if  short- 
term  rates  exceed  long-term  rates. 

Where  the  registrant  is  offering  debt 
or  buying  securities  on  margin, *° 
disclosure  also  should  include  a 
discussion  of  whether  the  registrant's 
assets  will  be  used  as  security  for  the  ' 
borrowings  or  whether  the  borrowings 
will  be  imsecured. 

If  the  senior  securities  are  to  be  issued 
with  a  specified  rating  by  a  rating 
agency  (such  as  Standard  &  Poor's],  the 
risk  disclosure  in  the  prospectus 
required  by  Item  8(c)  of  Form  N-2 
should  make  it  clear  that  the  rating  does 
not  eliminate  or  mitigate  the  risks  of 
investing  in  the  Registrant's  securities. 
The  prospectus  should  describe  the 
effects  on  each  class  of  the  registrant's 
securities  if  the  rating  is  lowered  or 
withdrawn  and  the  relationship  of  the 
ratings  on  senior  securities  to  tiie 
investment  quality  of  the  securities  in 
which  the  registrant  will  invest. 

The  prospectus  should  describe  the 
financial  impact  on  common 
shareholders  of  the  issuance  of  senior 
securities,  including  the  impact  of  the 
costs  related  to  sudi  issuances  [e.g.,  that 
the  underwriting  commissions,  offering 


><>  Section  12(a)(1)  of  the  1940  Act  (15  U.S.C.  80a- 
12(a)(1))  limits  margin  transactions 'to  such  short- 
term  credits  as  are  necessary  lor  the  clearance  of 
transactions. 
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expenses,  rating  agency  fees  and 
organization  expenses  will  be  borne  by 
the  holders  of  the  common  shares]  and 
the  effects  of  dividend  and  interest 
requirements  on  distributions  to 
common  shareholders. 

Registrants  should  provide  a  concise 
explanation  of  the  asset  coverage  tests 
required  by  section  18  of  the  1940  Act 
and  their  effects,  particularly  where  two 
classes  of  senior  securities  are,  or  might 
be,  issued.  Registrants  should  consider 
providing  simplified  numerical  examples 
to  illustrate  how  the  asset  coverage  tests 
will  operate. 

Section  18(i]  of  the  1940  Act  (15  U.S.C. 
80a-18(i))  requires  that  preferred 
shareholders  have  voting  rights  and 
have  equal  voting  rights  with  other 
outstanding  voting  stocks,  except  as 
provided  by  section  18(a]  (IS  U.S.C.  80a- 
18(a))  or  otherwise  required  by  law. 
Section  18(a)  gives  the  holders  of  a  class 
of  senior  securities  the  right  to  elect 
directors  in  the  event  specified  asset 
coverage  tests  are  not  met  or  dividends 
are  not  paid.  Such  voting  rights  should 
be  described  in  the  prospectus. 

Guide  7— Synopsis 

Guide  33  to  Form  N-lA  sets  forth  the 
Division's  views  as  to  the  appropriate 
content  of  a  synopsis.  A  synopsis 
included  in  a  prospectus  of  a  closed-end 
fund  should  include  the  items  specified 
in  that  Guide,  and:  (i)  A  brief  description 
of  the  principal  trading  market  for  the 
registrant's  securities;  if  none,  so  state; 
(ii)  the  principal  speculative  or  risk 
factors  pecuUar  to  the  registrant,  if  any; 
and  (iii)  a  summary  of  the  plan  of 
distribution  for  the  registrant's 
securities,  including  a  concise 
description  of  cmy  subscription 
agreement  or  escrow  arrangements. 

Guide  8— Continuous  Offerings 

Closed-end  companies  offering 
securities  on  a  best  efforts  basis  may 
have  continuous  offering  periods  that 
extend  beyond  30  days.  Such  offerings 
may  be  made  in  accordance  with  rule 
415  under  the  1933  Act  (17  CFR  230.415). 
Rule  415  imposes  certain  conditions  on 
continuous  offerings,  including  a 
requirement  that  the  registrant  provide 
an  undertaking  to  file  post-effective 
amendments  in  the  event  of  the 
occurrence  of  any  events  which 
"represent  a  fundamental  change  in  the 
information  set  forth  in  the  registration 
statement*  *  '."See  Item  33(d)  of  Form 
N-2.  A  fimdamental  change  will  have 
occurred  where  the  registrant  has  made 
a  material  acquisition  or  a  series  of 
acquisitions  that  are  in  the  aggregate 
material,  or  the  consummation  of  these 
acquisitions  become  probable.  Where  a 
closed-end  fund  has  structured  a 


continuous  offering  involving  a  series  of 
closings  (with  each  closing  being  held  at 
such  time  as  subscription  thresholds  are 
met),  sales  of  fund  securities  must  be 
stopped  from  the  time  that  a 
fimdamental  change  in  the  affairs  of  the 
registrant  becomes  probable  until  a 
post-effective  cmiendment  describing  the 
change  becomes  effective.  In  addition, 
registrants  using  multiple  closings  must 
comply  with  the  1940  Act's 
requirement's  on  pricing  of  securities. 
See  sections  23(b)  and  63(2)(A)  (with 
respect  to  business  development 
companies]  of  the  1940  Act  (15  U.S.C. 
80a-23(b)  and  80a-62(2)(A]). 

Registrants  conducting  continuous 
offerings  are  precluded  from  making  any 
share  repurchases,  whether  in  the 
secondary  market  or  by  means  of  a 
tender  offer,  under  rule  lOb-6  under  the 
Securities  Exchange  Act  (17  CFR 
240.10b-6],  absent  an  exception  to  or 
exemption  from  that  rule.  Registrants 
are  urged  to  contact  the  Office  of 
Trading  Practices  of  the  Division  of 
Market  Regulation  concerning  any 
question  regarding  rule  lOb-6. 

Guide  9— Foreign  Securities 

A  registrant  that  intends  to  invest  10 
percent  or  more  of  its  assets  in  foreign 
securities  that  are  not  pubUcly  traded  in 
the  United  States  should  concisely 
address  in  the  prospectus  where 
applicable,  the  risks  associated  with:  (1) 
Currency  fluctuations;  (2)  restrictions 
on,  and  cost  associated  with,  the 
exchange  of  currencies;  (3)  the  difficulty 
in  obtaining  or  enforcing  a  court 
judgment  abroad;  (4)  reduced  levels  of 
publicly  available  information 
concerning  issuers;  (5)  restrictions  on 
foreign  investment  in  other  jurisdictions; 

(6)  reduced  levels  of  governmental 
regulation  of  foreign  securities  markets; 

(7)  difficulties  in  effecting  the 
repatriation  of  capital  invested  abroad; 

(8)  difficulties  in  transaction  settiements 
and  the  effect  of  this  delay  on 
shareholder  equity;  (9)  foreign 
withholding  taxes;  (10)  political, 
economic  and  similar  risks,  including 
expropriation  and  nationalization;  (11) 
different  accounting,  auditing,  and 
financial  standards;  (12)  price  volatility; 
and  (13)  reduced  Uquidity  in  the  markets 
in  which  the  fund  will  invest.  In 
response  to  Items  20  (f)  and  (g),  the 
Statement  of  Additional  Information  of 
any  fund  which  invests  more  than  10 
percent  of  its  assets  in  foreign  securities 
should  discuss  custodial  arrangements 
for  foreign  securities. 

In  response  to  Items  9(a)(ii]  (A)  and 
(D),  the  prospectus  should  also  provide 
a  basis  for  an  investor  to  assess  the 
expertise  and  experience  of  the  fund's 
investment  adviser  (and  any  person 


making  a  significant  contribution  to  the 
investment  advice  provided  to  the 
registrant),  with  respect  to  the  foreign 
markets  in  which  the  ftmd  will  invest 
and,  in  the  case  of  a  foreign  adviser,  the 
adviser's  knowledge  of  regulatory 
requirements  of  the  United  States 
securities  laws  should  be  indicated. 

In  the  case  of  a  "country  fund,"  or  a 
fund  that  invests  substantially  all  of  its 
assets  in  securities  of  issuers  organized 
under  the  laws  of  a  single  foreign 
country  or  region,  the  prospectus  should 
address  the  following:  (1)  Restrictions 
placed  by  the  foreign  jurisdiction  on 
foreign  investment  including  the 
material  terms  and  conditions  imposed 
on  the  fund  by  any  statutes,  regulations 
or  orders  relating  to  its  investing 
activities;  (2)  restrictions  or  prohibitions 
placed  on  foreign  investment  in  any 
major  industry  or  market  sector,  such  as 
the  defense  industry,  energy  or 
transportation;  (3)  restrictions  placed  on 
the  total  amount  or  type  of  securities  in 
any  single  issuer  that  may  be  held  by  a 
foreign  investor  and  (4)  any  other 
restrictions  of  the  foreign  jurisdiction 
that  would  operate  to  limit  the  ability  of 
the  registrant  to  implement  its 
investment  policies  or  to  operate  in  the 
manner  described  in  its  prospectus  and 
SAI.  The  registrant  also  shoiild  discuss 
political  and  economic  conditions, 
economic  forecasts  by  government 
officials  if  available,  capitalization, 
volume  of  trading  and  unusual 
characteristics  of  the  securities  markets 
of  the  jurisdiction,  and  the  regulation  of 
the  foreign  securities  markets  in  which  it 
intends  to  invest. 

Registrants  using  a  foreign  custodian 
should  comply  witi^  the  provisions  of 
rule  17f-5  tmder  the  Investment 
Company  Act 

[FR  Doc  8»-18516  Filed  &-10-89;  8:45  am] 
■Nxma  cooc  soio-OYHi 


17  CFR  Part  270 

[RelMse  Na  IC-17096;  Intonwttonal 
S«flM-1 1 1;  FN*  Na  87-22-«»] 

RIN  323S-AD19 

Acquisition  by  Registered  investment 
Companies  of  the  Equity  Securttiee  of 
Foreign  Securities  Firms 

agency:  Securities  and  Exchange 

Commission. 

action:  Proposed  rule  amendments  and 

requests  for  comment 

SMMlAllv:  The  Commission  is  pubUshuig 
for  public  comment  rule  amendments 
that  would  facilitate  the  acquisition  by  a 
registered  investment  company  and  any 
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company  or  cmnpanies  controlled  by 
Boch  company  ("acquiring  company")  of 
the  equity  tecurities  of  foreign  eecurities 
finns.  The  proposed  rale  amendment* 
would  allow  the  acquisition  of  such 
securities,  provided  that  those  securities 
met  criteria  comparable  to  those 
applicable  to  equity  securities  of  United 
States  securities-related  businesses.  The 
Commission  proposes  these 
amendments  because  of  numerous 
applications  that  have  been  filed 
seeking  an  exemption  to  permit 
registered  investment  companies  to 
purchase  equity  securities  of  foreign 
securities  finns. 

DATK  Comments  must  be  received  on  or 
before  October  10. 1989. 

AOONfsa:  Send  comments  in  triplicate  to 
Jonathan  G.  Katz,  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington.  DC  20540. 
Comments  should  refer  to  File  No.  S7- 
22-89.  All  comments  will  be  available 
for  inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
450  Fifth  Street  NW..  Washington.  DC 
20540. 

FON  RMTHEN INRMIMATKM  CONTACT: 

Brian  P.  Kindelan.  Special  Counsel.  (202) 
272-2048.  or  C  Christopher  Prague, 
Staff  Attorney.  (202)  272-7779.  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
NW..  Washington.  DC  20549. 
eumuKNTARv  mpommtion:  The 
CommissifHi  is  asking  for  public 
comment  on  proposed  amendments  to 
rule  12d3-l  (17  CFR  270.12d3-l)  under 
section  12(d)(3]  of  the  Investment 
Company  Act  of  1940  (16  U.S.C  80a-l  et 
seq.)  (die  "Act"),  The  proposed 
amendments  would  facihtate  the 
acquisition  by  registered  investment 
companies  and  companies  controlled  by 
them  of  the  equity  securities  of  foreign 
securities  firms. 

Executive  Summary 

Section  12(d)(3)  of  the  Act  (15  U.S.C 
80a-12(d)(3))  makes  it  unlawful  "for  any 
registered  investment  company  and  any 
company  or  companies  controlled  by 
such  registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  or  any  other  interest 
in  the  business  of  any  person  who  is  a 
broker,  a  dealer,  is  engaged  hi  the 
business  of  underwriting,  or  is  either  an 
investment  adviser  of  an  investment 
company  or  an  investment  adviser 
registered  under  [the  Investment 
Advisers  Act  of  1940]  (15  U.S.C  8C&-1  et 
Beg.)  *  *  •."  » Rule  12da-l  under  the 


Act.  however,  permits  a  registered 
investment  company,  or  any  company  or 
companies  controlled  by  such  registered 
investment  company  ("acquiring 
company"),  to  acquise  any  security 
issued  by  any  person  that,  in  its  most 
recent  fiscal  year,  derived  more  than  15 
percent  of  its  gross  rtvenues  firom 
securities-related  activities.*  provided 
certain  quantitative  and  qualitative 
conditions  are  satisfied.*  Of  particular 
relevance  here  is  the  condition  that,  at 
the  time  of  acquisition,  any  equity 
security  acquired  must  be  a  "margin 
security."  as  defined  in  Regulation  T  (12 
CFR  220.1  et  seq.)  ("Regulation  T*) 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (the 
"Board"). 

Several  applicants  for  exemption  from 
section  12(dK3)  have  argued  that  the 
margin  security  requfrement  prevented 
them  from  acquiring  the  equity 
securities  of  foreign  securities  firms, 
because  an  equity  security  must  have  a 
public  market  in  the  United  States  to 
meet  that  requirement*  The 


*  naN  pfoUbMoM  do  not  ipply  whm -lA) 
mcfa  panoa  is  a  eorpontlaa  all  Ika  Qutotudiiv 


secttrities  of  which  (other  tkan  short-tenn  paper, 
•ecuritie*  representing  bank  loaoa.  and  directoiv' 
qualifying  aharea)  an.  or  after  aucfa  acquiaitioa  vrill 
be,  owned  by  one  or  more  Registered  investment 
companies;  and  (B)  svcfa  person  is  primarily 
engaged  in  (be  bnsinaaa  of  anderwriting  and 
distributing  aaciuiUes  isanad  by  other  peraona. 
selling  securitias  to  cuatomars.  or  any  one  or  mar* 
of  such  or  related  activitiea.  and  the  yoas  iacome  of 
such  person  normally  is  dedved  principally  from 
such  boainasa  or  related  activities.''  Section 
12(dK3)(A).  (B). 

*  Rule  12d3-l(d)(l)  defines  "sM»ritias-related 
activities"  as  "a  person's  activities  aa  a  broker,  aa  a 
dealer,  from  the  business  of  underwriting,  as  an 
investment  adviser  registerad  under  the  Investment 
Advisers  Act  of  ISM,  as  aiasnded,  or  as  an 
investment  adviser  to  a  registered  investment 
company. "  Section  12(d)(3)  of  the  Act.  in  pertinent 
part  prohibits  an  acquiring  company  from  acquirii^ 
any  securfty  issued  by  or  aay  other  interest  in  "an 
Invntment  advtaar  of  an  intestment  company." 
Proposed  amended  rule  12(^1  would  track  the 
jangnage  in  section  12(d)(3)  by  onilting  the  word 
"registered"  from  the  phrase  "investment  adviaer  to 
a  registered  investment  company"  in  the  current 
definition  of  "secaritiea-telafted  activities"  aa  w«U 
as  in  the  definition  at  "secorities-retated  boaiiiess.'' 
Absent  this  cbaage,  acquiriag  companies  cannot 
rely  on  niie  12d3-l  to  acquire  intereats  in  a 
company  that  serves  as  an  kvestment  adviser  to  an 
investment  company,  forei^i  or  domestic  that  is  not 
registered  with  the  Coauniaaion. 

■  Rule  12dS-l(a)  also  proaidea  that  for  purpoaaa 
of  section  12(d)(3)  of  the  Act  an  acquiriiv  company 
may  acquire  without  limitaSon  any  aecurity  of  any 
iasuer  that,  in  its  most  recent  fiscal  year,  derived 
15%  or  less  of  iU  graaa  revesnes  from  secnritlea- 
reletad  activlliaa,  mless  the  acqntiii^  company 
would  control  anch  parson  sfter  the  acqniaitioB.  Sm 
text  accompanying  note  IS,  infra. 

*  See  infra  notes  24-26.  la  a  letter  to  the  Division 
of  Inveataieut  Management  Ae  tevestment 
Company  hiatitute  ("lO")  rsqnaatad  that  rule  2ad3- 
1  be  aBanded  to  patnit  an  toveatmeot  "^•^•'nj  to 
poichaae  the  equity  aecuritisa  of  foiaign  aacurltiaa 
firms  without  &st  obtaintaif  an  exemptiva  order. 
See  Letter  from  Sosan  P.  H«t  to  Katlvyn  a 
McGrath,  Diiectar,  DMaioo  of  iweatiMiit 
ManageaMDt.  dated  April  2i,  18B7. 


Commission  typically  has  granted  the 
requested  exemptions,  subject  to  die 
acquired  securities  meetfaq  criteria 
comparable  to  those  set  out  in  the 
Board's  margin  security  definition.  The 
proposed  amendments  would  codify 
many  of  the  standards  in  those  orders. 
The  standards  are  based  particnlariy  on 
the  policies  that  nnderiie  the 
requirements  for  inclusion  on  the  Hst  of 
over-the-counter  margin  stocks  ("OTC 
margin  stocks"). 

One  set  of  such  reqtiirements 
concerns  the  liquidity  of  the  acquired 
security.  These  requirements  address 
characteristics  of  both  the  maricet  in 
which  the  security  is  traded  and  of  the 
security  itself.  Concerning  the  market, 
the  equity  security  of  the  foreign 
securities  firm  would  hate  to  be  listed 
on  a  "qualified  foreign  exchange" 
meeting  certain  requirements  as  to 
structure,  size  and  stability.  For 
example,  to  assure  a  depth  of  market 
comparable  to  that  of  United  States 
national  securities  exchanges,  the 
qualified  foreign  exchange  would  be 
required  to  have  had  an  annual  trading 
volume  in  stocks  totalling  at  least  7.5 
billion  United  States  do^rs  in  the  year 
preceding  the  acquisition.*  Concerning 
the  security  itself,  the  proposed 
amendments  also  would  impose 
conditions  related  to  the  security's 
marketability,  requiring  that  the  equity 
security  have  been  listed  on  a  quahfied 
foreign  exchange  for  at  Uast  sue  months 
prior  to  the  acquisition.*  FinaUy.  the 
issuer  of  the  equity  security  to  be 
acquired  would  be  requited  1o  have 
made  public  all  information  that  it  is 
required  to  make  public  fei  its  hmne 
coiuitry  and  to  have  filed  with  any  stock 
exchange  on  which  its  securities  are 
traded  the  filings  required  by  that 
exchange.'  Other  conditions  of  the 
proposed  amended  rule  are  set  oat  in 
the  proposed  rule  text 

The  proposed  amended  rule  would 
have  (Hily  prospective  effect  Thus, 
recipients  of  nonconforming  prior  orders 
would  continue  to  be  pemitted  to 
acquire  foreign  securities  firm  equity 
securities  in  accordance  with  those 
orders,  notwithstanding  the  adoption  of 
the  proposed  amended  nde.  The 
Commission  has  not  proposed  to 

*  See  paragraph  (d)(e)(iii)  of  Oe  proposed 
ameadednila. 

•  See  paragraph  (bHSXl)  erf  th«  proposed  amended 
rule. 

'  See  paragraph  (b)(5)(iv)(q  d  the  prepoaad 
amended  rule.  Cf.  rale  12g3-2(b]  of  the  Secnritiea 
Exchange  Act  of  1S94  (IS  U.S.C  n»et»eq.) 
("Exchange  Act")  (wUdi  axanpla  aoocttiaa  of  aaiy 
foreign  private  iaaoar  from  eeeOmt  12(g)  of  the 
Exchange  Act  (IS  U.S.C  781(|d).  conditioned  on  Am 
fimdafaing  of  such  publicly  d<««fi»nft4Kt 
information  end  other  data  to  dit  Coweilaalun). 


Federal  Register  /  Vol.  54.  No.  154  /  Friday.  August  11.  1989  /  Proposed  Rules 


supersede  these  orders,  although  it 
invites  comment  on  this  issue,  because  it 
believes  flexibility  is  appropriate  in  this 
evolving  international  area.  Upon  the 
adoption  of  the  proposed  amended  rule, 
any  acquisition  that  falls  outside  the 
scope  of  those  orders  would  have  to  be 
made  either  in  accordance  with  the 
standards  of  the  proposed  amended 
rule,  or  pursuant  to  another  exemptive 
order  where  alternative  conditions  are 
substituted. 

Background 

Section  12(d)(3)  of  the  Act  states  tiiat 
it  shall  be  unlawful  "for  any  registered 
investment  company  and  any  company 
or  companies  controlled  by  such 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  or  any  other  interest 
in  the  business  of  any  person  who  is  a 
broker,  a  dealer,  is  engaged  in  the 
business  of  underwriting,  or  is  either  an 
investment  adviser  of  an  investment 
company  or  an  investment  adviser 
registered  imder  [the  Investment 
Advisers  Act  of  1940]  *  *  *,"  •  The 
section  was  intended  to  prevent 
investment  company  assets  from  being 
subjected  to  the  entrepreneurial  risks 
associated  with  securities-related 
businesses,  particularly  because,  at  the 
time  the  section  was  enacted,  many 
such  businesses  were  organized  as 
private  partnerships."  A  partnership 
interest  could  subject  the  investment 
company  to  the  liabilities  of  the  entire 
partnership  and,  moreover,  could  be 
difficult  to  sell.  Prevention  of  this  risk, 
however,  was  not  the  only'purpose  of 
the  section.  >°  The  section  also  was 


*  These  prohibitions  do  not  apply  to  certain 
acquisitions  as  discussed  at  note  I,  supra. 

*  In  the  Senate  hearings  on  the  Act,  David 
Schenker,  the  Commission's  counsel  For  the 
Investment  Trust  Study,  stated:  "Section  12(c)(2) 
(which  ultimately  became  section  12(d)(3)]  merely 
states  that  an  investment  company  cannot  buy  an 
interest  in  a  brokerage  firm,  a  distributing  company, 
or  an  investment  banking  house  *  *  *.  You  can  see 
the  reason  for  that.  They  may  not  want  to  subject 
all  the  assets  of  the  investment  trust  to  the  risks  of 
the  underwriting  business.  So  we  see  no  difficulty  if 
they  avail  themselves  of  the  corporate  fiction  and 
limit  their  liabilitiea  to  the  amount  of  money  they 
want  to  invest  .  .  ."  Investment  Trusts  and 
Investment  Companies:  Hearings  on  S.  3580  before  a 
Subcomm.  of  the  Comm.  on  Banking  and  Currency, 
78th  Cong.,  3d  Bess.  243  (1940).  See  generally 
Investment  Company  Act  ReL  No.  13725  Qan.  17, 
1984)  (49  FR  2912,  )an.  24, 1984]  (hereinafier 
"Releaae  1372S")  (Release  13725  proposed 
amendmenta  to  rule  12d-l  to  permit  investment 
companiea  to  acquire  securities  of  issuers 
substantially  engaged  in  securities-related 
activities.). 

■0  As  the  Coihmission  stated  in  Releaae  13725, 
iupra  note  9,  if  prevention  of  this  risk  were  ibe  only 
purpose  of  section  12(d)(3),  investment  companies 
could  have  been  allowed  to  purchaae  the  stock  of 
any  securities  finn,  provided  it  was  a  corporation, 
and  thereby  maintain  limited  liability.  However,  as 


designed  to  (1)  prevent  investment 
companies  from  being  controlled  by 
brokers,  dealers,  underwriters,  or 
investment  advisers,  and  (2)  restrict 
certain  reciprocal  practices  between 
investment  companies  and  brokers, 
dealers,  underwriters  or  investment 
advisers." 

Section  12(d)(3)  prevented  mvestinent 
companies  firom  participating  in  some 
desirable  investment  opportimities  that 
did  not  implicate  the  poUcies  behind  the 
section.  This  observation  led  to  the 
adoption  in  1964  of  former  rule  12d-l,** 
which  allowed  investment  companies  to 
acquire  the  securities  of  companies 
engaged  to  a  limited  degree  in 
securities-related  activities,  but  which 
companies  were  primarily  and 
predominantiy  engaged  in  other 
businesses.**  In  1984,  citing  "dramatic 
changes  in  the  securities  industry  since 
1940,"  the  Commission  further  altered 
the  section  12(d)(3]  restrictions  by 
replacing  rule  12d-l  with  rule  12d3-l.>* 

Unlike  nde  12d-l,  rule  12d3-l  allows 
a  registered  investment  company,  or  any 
company  ot  companies  ccntrolled  by 
such  company,  to  purchase  securities  of 
issuers  substantially  engaged  in 
securities-related  activities.  Rule  12d3-l 
distinguishes  between  issuers  that 


discussed  in  ti^>n  note  1,  the  section  permits  such 
purchases  only  if  the  entity  (a)  is  a  corporation  all 
the  outstanding  securities  of  which  (other  than 
short-term  paper,  securities  representing  bank 
loans,  and  directors'  qualifying  shares)  are,  or  after 
such  acquisition  will  be,  o«vned  by  one  or  mora 
registered  investment  companies;  and  (b)  is 
primarily  engaged  in  the  biiaineas  of  underwriting 
and  distributing  securities  issued  by  other  persons, 
selling  securities  to  customers,  or  any  one  or  more 
of  such  or  related  activities,  and  the  gross  income  of 
such  entity  normally  is  derived  principally  from 
such  business  or  related  activities.  Thus,  section 
12(d)(3]  makes  sense  only  if  it  also  seeks  to  prevent 
potential  conflicts  of  interest  between  the 
investment  company  and  the  securities  firm. 

"'  For  example,  the  section  12(d)(3)  prohibition 
seeks  to  prevent  an  investment  company  from 
investing  in  a  broker-dealer  to  reward  the  broker- 
dealer  for  aelling  the  company's  shares,  rather  than 
investing  baaed  solely  on  merit  See  Release  13725. 
supra  note  9.  As  the  Commission  stated,  "placing  a 
floor  on  the  quality  of  securities  that  an  investment 
company  may  acquire  under  the  rule  may  lessen 
any  harm  from  certain  reciprocal  practices  in  which 
an  investment  company  and  a  broker-dealer  could 
engage."  Investment  Company  Act  Rel.  No.  14036 
duly  13, 1964)  (49  PR  29362,  July  20, 1964)  (final  rule 
revision)  (hereinafter  "Release  14036")  at  n.4. 

'*  Rule  12d-l  was  redesignated  as  rule  12d3-l  in 
1964.  See  Releaae  14036.  supra  note  11. 

■*  Investment  Company  Act  Rel.  No.  4044  (Sept.  4, 
1964)  (29  FH 12915,  Sept  15, 1964). 

■4  In  the  release  proposing  adoption  of  rule  12d3- 
1  (Release  13725),  the  Commission  noted  that  "an 
increasing  number  of  securities-related  businesses 
have  incorporated,  enabling  investors  in  those 
businesses  to  limit  their  liability  to  the  amount  of 
their  original  investment"  Release  13725,  supra  note 
9.  In  that  release,  the  Commission  also  obsoved 
that  an  increasing  mmiber  of  noa-eecuritiea 
businesses  had  become  involved  in  aecuritiea- 
telated  activities  through  mergers  with  or 
acquisitions  of  aecuritias-related  businesses. 


derive  15%  or  less  of  their  gross 
revenues  from  securities-related 
activities  and  those  issuers  that  derive 
more  than  15%  of  their  gross  revenues 
from  securities-related  activities.  Under 
the  nde,  the  limitations  of  section 
12(d)(3)  are  not  deemed  to  apply  to  any 
security  of  any  issuer  that  in  its  most 
recent  fiscal  year,  derived  15%  or  less  of 
its  gross  revenues  from  securities- 
related  activities,  unless  the  investment 
company  would  control  the  issuer  after 
the  acquisition.'*  In  addition,  an 
investment  company  may  acquire  any 
security  of  any  issuer  that,  in  its  most 
recent  fiscal  year,  derived  more  than 
15%  of  its  gross  revenues  from 
securities-related  activities  if  certain 
quantitative  and  quaUtative  conditions 
are  met.'*  The  qualitative  conditions 
require  that:  (1)  an  eqtuty  security  be  a 
"margin  security"  as  defined  in 
Regulation  T,  and  (2)  a  debt  security  be 
classified  as  "investment  grade"  by  the 
acquiring  company's  boaid  of 
directors.*' 

There  are  several  ways  that  an  equity 
seciuity  can  meet  the  definition  of 
"margin  security"  imder  Regulation  T. 
Margin  security  is  defined  as  any  (1) 
security  registered  or  admitted  to 
unlisted  trading  privileges  on  a  national 
securities  exchange,  (2)  OTC  margin 
stock,  >•  (3)  OTC  margin  bond,  (4)  OTC 


■*  See  rule  12d3-l(a). 

■■  See  rule  12d3-l(b).  For  a  frill  discussion  of  the 
quantitative  conditions  of  rule  12d3-l.  consult 
Release  14036,  supra  note  11. 

"  See  Release  14036,  supra  note  11.  In  Release 
14036.  the  Commission  stated  that  the  qualitative 
conditioiu  of  the  rule  promote  two  objectives:  (a) 
That  the  securities  acquired  by  an  investment 
company  be  liquid,  and  (b)  that  of  lessening  the 
effect  of  any  reciprocal  practices  between  an 
investment  company  and  a  broker-dealer.  It  is  alao 
instructive  to  study  the  Board's  definition  of  margin 
security,  because  that  concept  is  incorporated  into 
rule  12d3-l.  Liquidity  is  a  paramount  concern 
embodied  in  the  Board's  definition  of  margin 
security.  For  example,  the  Board  amended  the 
definition  of  "margin  security"  in  1964  to  include 
securities  designated  at  being  National  Market 
System  securities  by  the  National  Association  of 
Securities  Dealers.  Federal  Reserve  System  Docket 
No.  0512  (Sept  S.  1964)  (49  FR  35756.  Sept  22, 1964) 
(final  rule).  The  Board  adopted  that  amendment 
based  on  the  conclusion  of  its  staff  that  "liquidity 
and  other  factors  [of  the  NMS  securities]  compare 
favorably  with  securities  traded  on  major 
exchanges".  Federal  Reserve  System  Dodiet  No. 
0512  (Mar.  7, 1964)  (49  FR  9741,  Mar  15, 1964) 
(propoaed  amendments). 

'*  OTC  margin  stock  is  defined  as  any  equity 
security  not  traded  on  a  national  aecuritlas 
exchange  that  the  Board  has  determined  baa  the 
degiae  of  national  inveator  intereat  the  depth  and 
breadth  of  market  the  availability  of  infonnation 
respecting  the  aecurity  and  ita  isauar,  and  the 
character  and  permanenoa  of  the  issuer  to  warrant 
being  traalad  like  an  equity  aecurity  traded  on  a 
national  aecuritiea  exchange.  12  CFR  220.2(a)  (1988). 
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security  designated  as  qualified  for 
trading  in  the  National  Maricet  System 
under  a  designation  plan  approved  by 
the  Conunission  ("NMS  security"),  or  (5) 
security  issued  by  either  an  open-end 
investment  company  or  unit  investment 
trust  that  is  registered  under  section  8  of 
theAct(15U.S.C.80a-8).»» 

A  security  issued  by  a  foreign 
securities  firm  may  qualify  as  a  margin 
security  if  it  is  listed  or  has  unlisted 
trading  privileges  on  a  national 
securities  exchange  that  is  registered 
under  section  6  of  the  Exchange  Act  (15 
U.S.C.  ZBf).*"  To  have  its  securities 
listed  on  a  national  securities  exchange, 
a  foreign  securities  firm  would  have  to 
register  its  securities  under  section  12  of 
the  Exchange  Act,  which,  among  other 
things,  would  require  the  company  to 
make  a  variety  of  disclosures  in  its 
application  to  the  Commission. 

Foreign  securities  also  may  be 
deemed  margin  securities  by  being 
included  in  the  list  of  OTC  margin 
stocks.  In  1982.  the  Board  amended  the 
criteria  for  inclusion  on  the  list  of  OTC 
margin  stocks  to  allow  the  equity 
securities  of  foreign  issuers  to  be 
eligible.*' 

Rule  12d3-l,  therefore,  permits 
acquisitions  by  registered  investment 
companies  of  the  equity  securities  of 
only  those  foreign  securities  fhras  that 
meet  the  margin  security  definition,  or 
that  derive  15%  or  less  of  their  gross 
revenues  &om  securities-related 
activities. 

In  the  release  adopting  rule  12d3-l, 
the  Commission  predicted  that 
investment  in  foreign  companies 
engaged  in  securities-related  activities 
would  not  be  limited  significantly  by  the 
rule,  because  for  many  such 
investments,  investment  companies 
would  be  able  to  rely  on  the  blanket 


■*  See  12  CFR  22(L2  (o)  and  (v)  (ISBS). 

■•  15  U.S.C  78f.  Tha  American  Stock  Exc1mi«b 
and  tlw  New  Yoik  Stock  Rxrhanga.  forexampla.  an 
tach  ragiateTwi  at  natloaal  Mcuitiaa  rnrhingw 
under  ■ection  6  of  tha  Bxchanse  Act  Tha  Amarican 
Stock  Bxchante  and  New  York  Slock  Exchan«B 
each  aHow  the  McuriUas  of  foreign  companies  to  be 
luted  with  diem.  See  American  Slock  Exchai«e 
Company  Colda,  section  lift  New  York  Stock 
Exchange  Lifted  Company  Manual,  lection  103. 

■■  Federal  Reeerve  Syitam  Docket  No.  0372  (May 
12. 1982)  (47  FR  21738.  May  2a  1862).  As  the  Board 
stated  in  the  adopting  release: 

Foreign  Issuers  were  precluded  from  OTC  List 
eligibility  in  (he  past  becauaa  of  the  relative  lack  of 
access  to  such  issoara'  fhiandal  Information.  The 
strengthened  disclosure  nilee  of  the  Securities  and 
Exchange  Ccnmiseion  now  make  it  poaaible  to 
obtain  conprehenstve  and  ap  to  date  flnandai 
inf ormatian  on  many  fonlp  iosaera.  Becanaa  of 
thaaa-iwpiuimieMtt.  H  la  no  loBfsr  naeesaaty  to 
restrici  OTC  Uat  eaacBdalaa  to  doaastic  iaanen. 
Foreign  aa  w«U  aa  demeatlc  iaeoen  mwt  however, 
be  legielered  or  fUad  with  dM  Sacorttlas  awl 
Bxchansa  Comaiisaloii  ia  order  to  be  aUgifale  (tor 
inckMton  on  the  arc  List 


exemption  (/.e.,  the  exemption 
applicable  to  an  issuer  deriving  15%  or 
less  of  its  gross  revenaes  fitim 
securities-related  activities),  or  on  the 
exemption  provided  for  debt  securities 
issued  by  securities-rdated 
businesses."  However,  Investment 
companies  now  have  considerable 
interest  in  acquiring  equity  interests  in 
foreign  securities  firms  that  are  not 
covered  by  the  existing  exemptive  rde. 

Since  the  adoption  of  rule  12d3-l,«» 
the  Commission  has  received  several 
applications  for  exemption  from  section 
12(d)(3)  to  allow  registered  investment 
companies  to  acquire  the  equity 
securities  of  foreign  sacurities  firms.  To 
date,  the  Division  of  Investment 
Management  ("Division"),  by  delegated 
authority,  has  authorised  acquisitions  of 
the  equity  securities  of  certain  Japanese 
securities  firms,**  certain  European 
banks  engaged  in  secvities-related 
activities,**  and  certaftn  foreign 
securities  firms  listed  on  specified 
foreign  stock  exchanges.  *' 


*'  See  Release  14036,  tupm  note  11.  The 
Conunission  observed  that  as  investment  company 
would  still  be  able  to  acquira  debt  securities  of 
foreiyi  securities  firms  undet  rule  12d3-l,  becaoae 
such  acquisitions  are  conditioned  on  the  company's 
board  of  directors  classifying  the  debt  securities  as 
investment  grade.  The  proposed  amendments  would 
retain  that  condition,  and  thus  would  not  affect 
acquisitions  of  foreign  securities  Brm  debt 
securities. 

*■  Subsequent  to  Release  MOSa  supra  note  11.  the 
Commission  amended  rule  iad3-l  to  permit  money 
market  funda  to  purchaae  put  options  from  paraons 
engaged  in  securitiee-related  busineeaes.  Investment 
Company  Act  ReL  No.  14983  (IMar.  12, 1086)  (51  PR 
9773,  Mar.  21. 1986). 

»«  Ufettrae  Global  Equity  Trust  hvestment 
Company  Act  ReL  Noe.  15757  (May  28. 1987)  (52  FR 
2061&  |une  8, 1987)  (notice  of  application)  and  15823 
(June  24, 1987)  (order);  DaUy  Money  Fond. 
Investment  Company  Act  ReL  Noe.  1S325  (Sept  25, 
1986]  (51  FR  35313,  Oct.  2. 1988)  (notice  of 
application)  and  16383  (Oct.  la  19»)  (order);  Merrill 
Lynch  Pacific  FOnd.  bic,  InvastmenI  Company  Act 
Rel.  Noa.  1S039  (Apr.  4, 1986)  (51  FR  12413,  Apr.  m 

1986)  (notice  of  application)  and  15077  (Apr.  30, 
1988)  (order);  The  japan  Fun4  Inc.  Investment 
Company  Act  ReL  Nos.  14431  (Mar.  2a  1985)  (50  FR 
12427.  Mar.  2a  1988)  (notice  af  epptication)  and 
14471  (Apr.  la  1985)  (order).  See  alao  Investment 
Company  Inatitute  (pub.  aval.  Sept  sa  1987)  (in 
which  the  Division  took  a  no^ction  position  as  to 
purchases  of  die  equity  securities  of  die  twelve 
major  Japanese  securities  fins). 

**  Gemany  Pymd.  Investment  Company  Ad  ReL 
Noa.  18028  (Oct.  2, 1987)  (52  (R  37891.  Oct.  K.  1987) 
(notice  of  eppUcation)  and  10095  (Oct  29, 1987] 
(Older);  The  Helvetia  Fund,  lac  bivestment 
Company  Act  ReL  Noe.  15881  (July  21, 1987)  (52  FR 
28215.  )uly  za  1987)  (notice  at  application)  and 
15820  (Aag.  13. 1987)  (order). 

*■  Daily  Money  FVind.  Investment  Company  Act 
Rel.  Noe.  18040  (Oct.  14. 1987]  (52  FR  38887,  Oct.  20 

1987)  (notice  of  application)  and  18119  (Nov.  la 
1987)  (order)  ("Deily  Money  Fund").  The  order 
peimits  die  applicanta  to  acqgire  foreign  secwities 
finn  equity  securities  meeting  specified  criterie  diat 
an  listed  on  one  or  more  of  ae  foreign  stock 
exchanges  set  oat  in  the  appKcaUon.  provided  such 
exchanges  oontfarae  to  saeet  fte  fixed  standards  set 
out  in  die  order.  At  die  dme  tie  Daily  Money  Fund 


The  applicants  that  received  the 
exemptive  orders  permittfag  the 
acquisition  of  the  equity  securities  of 
major  Japanese  seciirities  firms 
complied  with  all  of  the  conditions  of 
rule  12d3-l,  except  for  tha  "margin 
security"  requirement.*'  The  orders 
were  based  on  representations  that  the 
securities  met  quality  standards 
comparable  to  those  embodied  in  the 
margin  security  requiremant. 
Specifically,  the  applicants  represented 
that  each  of  the  Japanese  securities 
firms  was  listed  on  the  Tokyo  Stock 
Exchange  (First  Section),  the  listing 
requirements  for  which  were 
comparable,  in  terms  of  share 
distribution,  total  market  value  and 
earning  power,  to  those  imposed  by  the 
(i)  New  York  and  American  Slock 
Exchanges,  (ii)  National  Association  of 
Securities  Dealers  ("NASD")  to  become 
eligible  for  listing  on  the  NASD 
automated  quotation  system  < 

("NASDAQ"),  and  (iii)  Board  for 
inclusion  on  the  OTC  margin  security 
list.  In  addition,  shares  of  the  Japanese 
securities  firms  were  traded  on  the 
Tokyo  and  Osaka  stock  exchanges, 
which,  at  the  time  of  the  syiplication, 
respectively  ranked  second  and  third 
worldwide  in  terms  of  total  market 
value  of  equity  shares  listed,  according 
to  an  applicant  Also  significant  was  the 
fact  that  all  Japanese  companies  with 
publicly  issued  securities  are  required  to 
file  with  the  Japanese  Minister  of 
Finance  ("Mkiister")  anntial  reports 
(which  are  publicly  avail^Ie) 
containing  information  relating  to  the 
company's  objectives,  stated  capital, 
securities  issued  and  financial  position, 
the  nature  and  state  of  its  business 
operations,  and  such  other  information 
as  the  Minister  may  request.  Amended 
reports  must  be  filed  with  the  Minister 
upon  the  occurrence  of  any  material 
change  of  information.  The  applicants 
further  represented  that  the  financial 


order  was  issued,  the  following  foreign  stock 
exdianges  met  those  standards:  Association  of 
Exchanges,  Australia;  Brussels.  Belgium:  Rio  De 
Janeiro  and  Sao  Paulo,  BraziL  Tonanto,  Canada; 
Paris,  France;  Federation  of  Bxciulnges  (limited  to 
the  Frankfort  and  Dusseldorf  Exchanges),  Cennany: 
Hong  Kong;  Milan.  Italy:  Tokyo,  Japan;  Amsterdam, 
Nedieriands:  Stockholm.  Sweden;  BaseL  Geneva, 
and  Zurich,  Switserland:  and  London,  United 
Kingdom.  It  should  be  noted  that  certain  of  theae 
foreign  stock  exchanges  no  longer  appear  to  meet 
die  standards  specified  in  Daily  Money  Pond,  and 
would  not  currently  qualify  under  the  pn^osed  rule 
amendments  because  of  lower  turnover  ratios.  The 
same  conditions  as  to  the  foreign  exchange,  the 
equity  security  and  its  issuer  were  included  in  an 
applicaUon  granted  subsequent  to  Daily  Money 
Fund.  Prudential-Bache  CIoImI  Fkmd.  Inc, 
bfivestment  Company  Act  ReL  No*.  18801  (Dec.  12, 
1988)  (53  FR  50614.  Dec.  la  1988)  ^Uoe  of 
application)  and  14847  aut  la  1«B0)  (order). 
"  See  orders  cited  in  note  24,  siipra. 
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statements  contained  in  annual  reports 
must  be  certified  by  a  certified  pubUc 
accountant  or  an  incorporated 
accounting  firm  which  has  no  special 
interest  in  the  reporting  corporation. 
Finally,  the  applicants  represented  that 
the  Japanese  securities  firms  were 
required  to  publish  their  annual  reports 
in  English. 

The  applicants  in  The  Helvetia  Fund 
and  Germany  Fund  orders,**  also 
agreed  to  satisfy  all  the  conditions  of 
rude  12d3-l,  except  the  "margin 
seciuity"  requirement.  Those 
applications  concerned  the  proposed 
acquisition  of  the  equity  securities  of 
foreign  banks  involved  substantially  in 
securities-related  activities.  In  each 
case,  the  applicant  represented  that  the 
securities  it  sought  to  acquire,  although 
listed  only  on  foreign  stock  exchanges, 
would  be  eligible  for  listing  on  one  or 
more  of  the  following:  The  New  York 
Stock  Exchange,  the  American  Stock 
Exchange  or  NASDAQ.  Each  applicant 
represented  that  the  disclosure 
requirements  applicable  to  the  banks 
were  the  substantial  equivalent  of  the 
disclosures  required  by  the  Securities 
Act  of  1933  (15  U.S.C.  77a  et  seq.) 
("Securities  Act").  Tlie  applicants  also 
represented  that  the  banks  were  subject 
to  various  ongoing  disclosure 
requirements.  For  example,  the  banks  in 
the  Germany  Fimd  order  are  required  by 
German  law  to  publish  annual  reports 
disclosing,  among  other  things,  all 
material  facts  and  events  occurring 
since  the  prior  annual  report.  The 
applicant  also  represented  that  all  of  the 
German  banks  governed  by  the  order 
publish  their  annual  reports  in  English. 

Finally,  in  Daily  Money  Fimd.**  the 
applicants  were  pennitteid  to  acquire 
equity  and  convertible  debt  securities 
that  met  certain  quality  standards  and 
were  listed  on  certain  "qualified  foreign 
exchanges".*'  These  conditions  were,  to 


■*  Sseaupra  note  2S. 

**  See  tapra  note  2a 

*°  The  exchanges  deemed  to  be  qualified  under 
the  conditions  of  diat  order  are  those  exchanges 
listed  in  note  2a  tapra,  subject  to  the  condition  thet 
they  continue  to  meet  die  following  minimum 
criteria:  (1)  The  exchange  has  listed  equity  shares 
with  a  market  value  of  at  least  25  billion  United 
Stataa  doUars,  (2)  tha  equity  ahares  of  at  leaat  ISO 
mmpanlea  are  Ueted  on  the  exchange,  (3)  the 
exchange  has  had  an  average  daily  trading  volume 
over  the  preceding  aix  Bondi  period  of  at  least  25 
milUoB  Unltad  SUtea  dollars,  and  (4)  die  exchange 
has  had  In  tha  pravlona  year,  a  minimum  turnover 
ratio  of  at  least  20K  of  its  total  maricet 
capitaliiatiaB.  Aa  diacuaeed.  Daily  Money  Fund  and 
Prudenlial-BMhe  Gkibal  Fund.  §upn  note  2a  which 
had  thaoa  foreiffi  aynhantp  ccmditiona,  each  set  out 
fixed  otileiia  to  daacrlbe  what  ccnadtutaa  a 
qualified  foralyi  exdiange.  Accordingly,  recipients 
of  those  orders  may  acquire  foreign  aecurities  firm 
equity  aocuidee  traded  on  a  fore^  stock  exchange 
only  eo  kmg  aa  that  exchange  continues  to  meet  the 
fixed  criteria.  The  proposed  amended  rule  would 


a  large  extent,  patterned  after  the 
requirements  for  inclusion  on  the  list  of 
OTC  margin  stocks,  and  have  been 
incorporated  in  subsequent  exemptive 
orders  under  rule  12d3-l.*' 

Discussion 

The  past  several  years  have 
witnessed  a  dramatic  increase  in  the 
internationalization  of  the  world's 
seciuities  markets.  Investment 
companies  have  participated  actively  in 
this  internationalization  process.** 


impose  fixed  conditions  as  to  the  foreign  stock 
exchange  on  which  the  equity  security  is  traded. 
and  thus  would  function  similarly.  The  Daily  Money 
Fund  order  also  is  conditioned  on  the  acquired 
securities  dtemselves  meeting  the  following 
standards:  (1)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are  continuously 
available  to  the  general  public,  (2)  the  stock  has 
been  publidy  traded  for  at  least  six  months,  (3)  the 
issuer  or  a  predecessor  in  interest  has  been  in 
existence  for  at  least  three  years,  (4)  the  issuer  has 
at  least  10  million  United  Stetes  dollars  of  capital 
surplus  and  undivided  profits,  (5)  the  issuer  is 
required  by  exchange  or  governmental  regulation  to 
file  publicly  (i)  reports  of  any  important  finandel  or 
structural  corporate  changes,  (ii]  semi-annual  profit 
and  loas  statements,  and  (iii)  annual  reports  of 
independently  audited  assets  and  liabiUtiea.  profits 
and  loasea,  and  changes  in  financial  positioa  (6)  the 
issuer  must  have  a  minimum  market  capitalization 
of  20  million  United  States  dollars,  and  (7)  the  stock 
must  have  (i)  an  average  daily  trading  volume  of  at 
leaat  500  ahares  and  (ii)  an  average  daily  trading 
volume  totaling  at  least  25,000  United  States  dollars. 

"  See  Prudential-Bache  Global  Fund.  Inc.,  supra 
note  2a  See  alao  The  Thai  Fund,  Inc.,  Investment 
Company  Act  Rel.  Nos.  16803  (Feb.  a  1980)  (54  FR 
6082,  Feb.  IB,  1988)  (notice  of  application)  and  16851 
(Mar.  a  1980)  (order),  in  which  the  applicant  was 
permitted  to  acquire  the  equity  securities  of  Thai 
securities  firms  that  were  listed  on  the  Securities 
Exchange  of  Thailand,  subject  to  the  same 
conditions  as  to  the  equity  security  and  its  issuer 
that  were  set  out  in  Daily  Money  Fund,  supra  note 
za  In  edditlon,  the  applicant  represented  that  it 
would  invest  only  in  securities  that  met  criteria 
concerning  total  market  value,  earning  power  and 
share  distribution  so  as  to  be  eligible  for  listing  on 
one  or  more  of  the  following:  the  New  York  Stock 
Exchange,  the  American  Stock  Exchange  or 
NASDAQ  aa  a  National  Market  System  security. 
Tlie  applicant  did  not  however,  comply  with  Daily 
Money  Fund's  requirements  as  to  the  fbreign  stock 
exchange,  because  the  Securities  Exchange  of 
Thailand  is  considerably  smaller  than  the 
exchanges  set  out  in  Daily  Money  Fund. 
Nonetheless,  the  applicant  offered  alternate 
conditions,  including  (a)  that  it  would  not  invest 
nuxe  than  2%  of  its  assets,  determined  as  of  the  time 
of  purchase,  in  the  securities  of  any  one  Thai 
securities  firm,  and  (b)  that  it  would  maintain  in  one 
place  all  of  the  necessary  documentation  relating  to 
its  Investment  decisions  regarding  securities  Issued 
by  the  Thai  securities  firms  and  employ  an 
independent  third  party  to  review  periodically  its 
compliance  widi  the  terms  of  the  order. 

"  See  Report  of  die  Staff  of  die  U.S.  Securities 
and  Exchange  Commission  to  die  Senate  Comm.  on 
Banking,  Housing  and  Urban  Affairs  and  the  House 
Comm.  on  Energy  and  Commerce, 
Intemationalisatlon  of  the  Secnrities  Markets  (July 
27, 1987)  (hereinafter  "Intefnatioaalisation  Report") 
at  U-Z,  VI-1.  The  IntemaUonaliiaUon  Report  noted 
that  aiace  1983,  the  number  of  doniesUc  open-end 
iBvestmaat  ooopanies  that  coBcantrated  their 
portfolio  tnvealments  in  foreign  aecurities  had 
nearly  tripled,  and  dw  total  aasets  of  those 
componiw  had  grown  fcam  >3J  billion  to  over  >14 
biUioiL 


Indeed,  a  significant  part  of  the  recent 
increase  in  United  States  investments  in 
foreign  markets  is  attributable  to  a  suige 
in  investments  by  domestic  mutual 
ftmds  and  closed-end  investment 
companies  in  foreign  securities.**  The 
equity  securities  of  companies  diat  are 
securities  firms,  or  that  fall  within  the 
definition  of  "securities  firm,"  often 
figure  prominently  in  the  equity  mariiets 
of  a  particular  foreign  coimtry.** 

Several  recent  Commission  proposals 
have  responded  to  the  desire  of 
investors  to  trade  in  financial  markets 
around  the  world.**  Complementing 
such  efforts  are  the  proposals  of  some 
foreign  coimtries  to  open  their  securities 
maricets  to  investors.**  Through  the 
proposed  amendments  to  rule  12d3-l, 
the  Commission  would  be  using  its 
exemptive  power  imder  section  6(c]  of 
the  Act  (15  U.S.C.  80a-6(c))  to  assist  in 
these  efforts. 

Section  6(c)  provides  that  the 
Commission,  by  rules  and  regulations 
upon  its  own  motion,  may,  among  other 
things,  conditionally  or  imconditionally 
exempt  any  person  or  any  class  or 
classes  of  persons,  from  any  provision  of 
the  Act,  "if  and  to  the  extent  that  such 
exception  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions"  of  the  Act  The 
exemption  that  would  be  provided  by 
the  proposed  amendments  to  rule  12d3- 
1,  if  adopted,  would  be  appropriate  in 
the  public  interest  by  responding  to  the 
developments  discussed  above  and  by 
increasing  the  range  of  investment 
opportunities  available  to  acquiring 
companies.  As  discussed  more  fully 
below,  the  Commission  also  believes  the 
proposed  amended  rule  would  be 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 


"  See  Intemetionalization  Report  supra  note  32. 
alD-Ta 

**  E.g.,  Germany  Fund,  supra  note  25,  in  which 
the  applicant  represented  dial  the  German  banks  in 
which  it  proposed  to  invest  represented  9.13%  lA  die 
Frankfurter  Alldemgemeine  Zeitung  Index  (which  is 
composed  of  e  braedly  representative  list  of  major 
industrial  mining,  financial  and  utility  stocks). 

"  £«..  Rel.  No.  33-883a  International  Series  Rel 
No.  103  Quly  11. 1989)  (54  FR  30083.  July  la  1989) 
(revised  propoeed  regulation  and  request  for 
comment  regenling  offshore  offers  and  sales):  Rel. 
No.  33-8839  (July  11. 1989)  (54  FR  3007a  July  la 
1989]  (proposed  rule  and  rule  amendments  regarding 
resale  of  restricted  securities):  Rel  No.  33-8841  (July 
24, 1989)  (54  FR  3222a  August  4. 1989)  (propoeed 
mulHjuriedlctional  disctoeufe  system). 

*■  For  example,  die  South  Korean  Ministry  of 
Finance  recently  announced  its  plan  to  alk>w  some 
direct  trading  tqr  fotelgiers  on  Its  stodc  market  liy 
1991.  The  ceding  oa  foreign  Invaetment  in  local 
securities  finns  alao  may  be  raised.  See  Koree  Sets 
Timetable  for  Financial  Maikets  Reform.  Financial 
Times,  Nov.  14. 198a  at  27. 
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intended  by  tlie  policy  and  provisions  of 
tlia  Act  because  the  conditions  of  the 
proposed  amendments  provide 
standards  comparable  to  those  provided 
by  current  rule  12d3-l. 

The  Commission  believes  now,  as  it 
did  when  it  adopted  rule  12d»-l.  that  the 
quality  standards  applicable  to  the 
equity  securities  of  foreign  securities 
firms  should  be  comparable  to  those 
applicable  to  the  equity  securities  of 
domestic  issuers.'^  Accordingly,  the 
Commission  proposes  amendments  to 
rule  12d3-l  that  would  allow  acquiring 
companies  to  purchase  the  equity 
securities  "of  foreign  securities 
firms,**  provided  such  securities  meet 
certain  conditions  as  to  liquidity  and 
other  factors.  The  proposed 
amendments  are  designed  to  permit  the 
acquisition  of  the  equity  securities  of 
foreign  securities  finns  that  do  not  meet 
the  definition  of  margin  security.  Thus, 
acquisitions  of  forei^  securities  firm 
equity  securities  that  do  meet  the 
definition  of  margin  security  would  be 
unaffected  by  the  proposal. 

Consistent  with  the  existing  rule,  the 
various  determinations  required  of 
investment  companies  concerning 
whether  a  foreign  securities  finn  equity 
security  meets  the  proposed  amended 
rule's  standards  for  acquisition  need 
only  be  made  at  the  time  of  acquisition. 
An  acquiring  company  therefore  need 
not  divest  itself  of  a  security  of  a  foreign 
securities  firm  if,  subsequent  to  its 
acquisition,  any  particular  condition  is 
no  longer  met 

In  keeping  with  the  objectives  of  the 
rule,  the  proposed  standards  relating  to 
the  equity  securities  of  foreign  securities 
firms  are  comparable  (and  in  certain 
instances  identical]  to  the  requirements 
for  inclusion  of  securities  on  the  Ust  of 
ore  margin  stocks.^o  Like  the  margin 


**  See  RelesM  1403S.  §upm  note  11  at  4B. 

**  Aa  In  cumnt  rule  12d3-l.  the  propoted 
•iiMnded  rule  would  define  "equity  lecurlty"  in 
accordance  with  role  3all-l  under  the  Exchange 
Act  (17  CFR  240Jall-l  (1988)).  Rule  3all-l  defines 
equity  Mcurity  to  include,  among  other  thing*,  any 
Mcurity  convertible  into  an  equity  lecurity. 

**  The  propoeed  amended  rule  would  not 
aepaiately  define  "foreign  lecuritlee  Brm,"  lince 
auch  entitiee  would  be  embraced  by  existiiig 
definltlona  in  the  rule,  which  refer  to  "peraont" 
angagad  In  "aacuritlet.related  activities.'*  Section 
2(aK2S)  of  the  Act  (IS  U.S.C  80»^(a)(28))  defines 
"person"  as  "a  natural  person  oc  a  company." 

**  Regulation  T  states  that  OTC  margin  stodc 
shall  meet  the  following  requirements: 

(1)  Four  or  more  dealers  stand  willing  to,  and  do 
in  fact,  make  a  market  in  such  stock  and  regularly 
submit  bona  fide  bida  and  offers  to  an  automated 
qnoUtiona  system  for  their  own  accounts; 

(2)  Tha  minimum  average  bid  price  of  such  stock, 
aa  determined  by  the  Baud,  is  at  least  $5  per  share; 

(3)  The  stock  is  registered  under  section  12  of  the 
Exchange  Act  is  issued  by  an  insurance  company 
subject  to  section  12(g)(2)(C)  of  the  Exchange  Act  1* 
issued  by  a  closed-end  investment  management 


stock  requirements,  the  requirements  of 
the  proposed  amendments  focus  on  the 
characteristics  of  tie  market  in  which 
the  security  is  traded  and  on  the 
characteristics  of  ttie  security  itself. 
Adequate  disclosure  to  investors  is 
another  objective  promoted  by  the 
proposed  amendments. 

Two  of  the  requirements  for  inclusion 
on  the  Ust  of  OTC  margin  stocks  relate 
to  the  market  for  the  security.**  One 
requirement  is  that  daily  quotations  for 
both  bid  and  asked  prices  for  the  stock 
be  continuously  available  to  die  general 
public.  This  requirement  relates  to 
liquidity,**  and  is  included  without 
modification  in  tha  proposed 
amendments.  The  other  OTC  margin 
requirement  is  that  four  or  more  dealers 
stand  willing  to  make,  and  do  in  fact 
make,  a  market  in  the  stock  and 
regularly  submit  bona  fide  bids  and 
offers  to  an  automated  quotations 
systems  for  their  own  accoimts.  Because 
this  requirement  is  appropriate  to  an 
over-the-counter  stock  market  but  not 
to  a  stock  exchange,  the  proposed 
amendments  require  instead  that  the 
security  to  be  acquired  be  listed  on  a 
foreign  stock  exchange  that  meets 
specified  standards. 

Under  the  proposed  amendments,  an 
acquiring  company  could  acquire  an 
equity  security  of  a  foreign  securities 
firm  only  if  that  security  were  listed  on 
at  least  one  foreigv  stock  exchange 
meeting  the  following  characteristics 
("qualified  foreign  exchange"):  (a) 
Trading  on  the  exchange  occurs  at  least 


company  lubiect  to  registration  pursuant  to  section 
8  of  the  Act  i*  an  American  Depository  Receipt 
(ADR)  of  a  foreign  issue  whose  securities  are 
registered  under  section  12  of  the  Exchange  Act  or 
is  a  stock  of  an  issuer  raquired  to  file  reports  under 
section  lS(d)  of  the  Exckange  Act; 

(4)  Daily  quotations  for  both  bid  and  asked  prices 
for  the  stock  are  continaously  available  to  the 
general  public 

(5)  The  stock  has  been  publicly  traded  for  at  least 
six  months; 

(6)  The  issuer  has  at  feast  S4  million  of  capital, 
surplus,  and  undivided  profits; 

(7)  There  are  400.000  ar  more  shares  of  such  stock 
outstanding  in  addition  to  shares  held  beneficially 
by  officers,  directors  or  beneficial  owners  of  more 
than  10  percent  of  the  stock; 

(8)  There  are  1.200  or  more  holders  of  record,  as 
defined  in  Rule  12g5-l  (17  CFR  240.1285 1)  of  the 
stock  who  are  not  officars,  directors  or  beneficial 
owners  of  10  percent  or  more  of  the  stock,  or  the 
average  daily  trading  volume  of  such  stock  as 
determined  by  the  Board  is  at  least  500  shares:  and 

(9)  The  issuer  or  a  pradecessor  in  interest  has 
been  in  existence  for  at  least  three  years. 

«'  12  CFR  220.17  (8)(1)  and  (a)(4)  (1988). 

**  Registered  investment  companies  issuing 
redeemable  securities  are  required  ujider  rule  22c-l 
of  the  Act  (17  CFR  270.220-1  (1988))  to  compute 
current  net  asset  value  no  less  frequentiy  than  once 
daily.  The  requirement  of  the  proposed  amended 
rule  would  therefore  allow  such  an  investment 
company  to  make  this  oomputation  as  to  foreign 
securities  firm  stocks  in  its  portfolio. 


four  days  per  seven-day  week  (except 
when  the  exchange  is  closed  for 
national  holidays],**  (b)  neither 
exchange  rules  nor  foreign  governmental 
regulations  restrict  the  ability  of  an 
acquiring  company  to  trade  its  holdings 
on  the  exchange  (unless  such 
restrictions  apply  equally  to  all 
persons],**  (c]  the  exchange  has  had  an 
annual  trading  volume  in  stocks  over  the 
preceding  year  totalling  at  least  7.5 
billion  United  States  dollars,**  and  (d] 
the  exchange  has  had,  in  the  preceding 
year,  a  turnover  ratio  of  at  least  20%  of 
its  total  market  capitalization.**  As 
discussed  in  notes  45  and  46,  the  criteria 
regarding  turnover  rado  and  trading 
volume  are  derived  fi'Om  figures 
representative  of  national  securities 
exchanges  in  the  United  States.*'  The 


signed  to  I 


**  This  condition  is  desigiied  to  provide  the 
acquiring  company  with  ample  opportunity  to  trade 
its  holdings  of  the  foreign  securiaes  firm's  equity 
securities. 

**  This  condition  is  designed  to  ensure  that  the 
acquiring  company  may  trade  without  restriction  in 
the  foreign  stock  market.  Cf.  The  Thai  Fund.  Inc. 
(pub.  avail.  Oct.  29, 1987],  in  which  the  applicant 
represented  that  because  nan- Thai  nationals  may 
purchase  Thai  securities  under  only  very  limited 
circumstances,  it  was  necessary  to  create  a  Thai 
entity  through  which  the  fund  could  purchase  Thai 
securities.  Through  this  entity,  the  Fund  was  able  to 
b'ade  freely.  The  Division's  ao-action  position 
would  not  be  affected  by  tha  proposal  or  adoption 
of  amended  rule  12d3-l.  Moreover,  the  Commission 
may  grant  an  exemptive  order  to  an  applicant  that 
does  not  meet  this  propoKed  condition,  provided 
comparable  safeguards  are  f  resent 

*■  Trading  volume  is  indioative  of  the  level  of 
activity  in  the  market  Qualified  foreign  exchanges 
should  be  comparable  to  United  States  national 
stock  exchanges  with  respeot  to  this  criterion.  The 
aiuiual  trading  volume  figure  (7.5  billion  United 
States  dollars)  approximates  the  market  value  of 
stocks  sold  on  the  Cincinnati  Stock  Exchange  during 
1988,  as  well  as  the  trading  volume  figure  of  Daily 
Money  Fund  [i.e.,  25  million  United  States  dollars 
daily,  which  equates  to  7.6  billion  United  States 
doUars  atmually),  supra  note  28.  See  SEC  Monthly 
Statistical  Review,  Vol.  48,  No.  2.  Measurement  of 
share  volume  in  United  States  dollars  rather  than  in 
number  of  shares  is  consistoit  with  the  reporting 
practices  of  Federation  Internationale  des  Bourses 
de  Valeurs.  Any  trading  volame  figure  adopted 
would  be  reviewed  periodically  by  the  Conmiission 
to  assure  that  it  continues  to  be  sufficient  or 
relevant  as  a  standard. 

Whenever  a  currency  conversion  to  United  States 
dollars  would  be  requ^ad  to  determine  compliance 
with  a  condition  of  the  proposed  amended  rule,  tha 
exchange  rate  in  existence  at  the  time  of  acquisition 
must  be  used.  See  paragraph  (d)(ll)  of  the  proposed 
amended  rule. 

**  Turnover  ratio  for  a  stack  exchange  is  obtainad 
by  dividing  the  annual  sharo  volume  by  the  average 
number  of  shares  listed  dnritig  that  year.  It  providea 
a  general  indication  of  the  fequency  with  which 
shares  listed  on  an  exchangt  are  traded.  The 
tiimover  ratio  appearing  in  (he  proposed  rule 
amendments  is  the  same  as  that  in  Daily  Money 
Fund,  supra  note  28,  and  also  approximatea  die 
turnover  ratio  for  the  American  Stock  Exchange  for 
1988  [i.e..  28.8%). 

*'  Under  the  ICI  proposal  to  amend  rule  12d3-l 
[see  supra  note  4),  the  acquisition  of  the  equity 

Continued 
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Commission  seeks  comment  on 
alternative  formidations  of  the  trading 
volume  and  turnover  ratio  criteria.** 

The  remaining  margin  stock 
requirements  focus  on  the  security  and 
its  issuer.  The  proposed  rule  would 
incorporate  several  of  these  criteria, 
with  modifications.  The  proposed  rule 
would  require  that  (1]  the  equity  security 
of  the  foreign  securities  firm  have  been 
publicly  traded  for  at  least  six  months 
prior  to  being  acquired,  (2)  the  average 
daily  trading  volume  of  such  equity 
sectuity  over  the  six  months  preceding 
the  acquisition  be  at  least  500  shares,*' 

(3)  there  be  400,000  or  more  shares  of 
such  stock  outstanding,  not  counting 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  ten  percent  of  tiie  equity  security,*" 

(4)  the  foreign  securities  firm  have 
capital,  surplus  and  imdivided  profits  (or 
their  equivalent]  collectively  totalling  at 
least  4  million  United  States  dollars,*' 


security  of  a  foreign  securities  firm  would  be 
conditioned  only  on  the  security  being  listed  on  a 
"principal  natioaal  securitiea  axdbange."  The 
Commiuioo  believas,  however,  that  it  is  preferable 
for  the  proposed  amendments  to  contain  specific 
requirements  as  to  the  foreign  stock  exchange  on 
which  the  foreign  securities  firm  equity  security  is 
traded.  These  requirements  would  provide  a  more 
obiecUve  standard  as  a  basis  for  the  amended  rule's 
availebiUty. 

*■  There  ate  other  aspects  of  the  foreign  market 
(such  as  the  time  it  takes  to  settle  transactions)  that 
.nay  affect  liquidity  but  are  not  incorporated  into 
the  proposed  amended  rule.  Comment  is  sought  on 
whether  other  factors  should  be  made  a  part  of  the 
p,*oposed  amended  rule,  and  what  those  factors  are. 
The  Conuniaaitm  alao  seeks  comment  on  whether  a 
turnover  criterion  for  tbe  equity  security  itself 
would  be  an  appropriate  substitute  for  the  proposed 
exchange  turnover  criterion. 

**  This  condition  is  taken  from  the  margin  stock 
requirement  that  there  be  either  1,200  or  more 
holders  of  record  who  are  not  officers,  directors  or 
beneficial  owners  of  10  percent  or  more  of  the  stock 
or  the  average  daily  trading  volume  of  the  stock  as 
determined  by  the  Board  be  at  least  500  shares.  In 
many  torei^i  countries,  it  may  be  problematic  to 
ascertain  the  number  of  shareholders  because  such 
informatioa  need  not  be  made  public.  See 
Internationalization  Report  tupra  note  32.  at  111-84 
(noting  that  under  European  Economic  Community 
Coondl  Directive,  "discloaure  of  shareholder 
interesta  below  an  established  threshold  need  not 
be  made,  aind  this  threshold  may  be  set  by  member 
states  at  as  high  aa  20  percent  of  the  equity"). 
Accordingly,  the  propiMed  rule  amendments  would 
require  an  average  daily  trading  volume  of  at  least 
500  sharea,  which  the  Commiasion  believes  should 
be  ascertainable. 

'<>  The  400,000  share  requirement  also  was  taken 
from  the  margin  stodc  requirements.  Apart  from  the 
exclusion  of  holder*  of  more  than  10%  of  the  equity 
securitiea,  this  requirement  focuses  on  the  number 
of  shares  outstanding,  rather  than  the  number  of 
holders  of  the  stodc  and  hence  should  be 
ascertainable  in  moat  instances.  However,  comment 
is  sought  specifically  on  the  feaaibility  of  this 
criterion. 

•■  This  condition  is  a  modification  of  a  margin 
stock  taqulmnent  changed  to  reflect  the  fact  that 
the  terms  capital,  surplus  arid  undivided  profits  may 
be  defined  differently  in  foreign  countries  than  in 
the  United  States.  See  Intemationalizetion  Report, 


and  (5)  the  foreign  securities  firm  have 
been  in  existence  for  at  least  three  years 
prior  to  the  acquisition. 

The  margin  stock  requirements  also 
provide  that  the  minimum  average  bid 
price  of  the  stock  shall  be  at  least  $5  per 
share,  a  characteristic  that  demonstrates 
some  level  of  character  and  permanence 
on  the  part  of  the  issuer.*'  However, 
some  foreign  securities  firms  possessing 
character  and  permanence  comparable 
to  that  of  United  States  companies 
meeting  the  $5  per  share  standard  may 
have  shares  that  trade  well  below  the 
equivalent  of  $5  per  share.** 
Acconiingly,  the  Commission  proposes 
an  alternative  standard.**  The  margin 
stock  requirements  contemplate  an 
average  daily  trading  volume  for  the 
stock  of  at  least  500  shares  and  a 
minimum  average  bid  price  of  at  least  $5 
per  share,  which  amounts  to  an  average 
daily  trading  volume  valued  at  a 
minimum  of  $2,500.  The  proposed 
amendments  would  require  the  trading 
volume  in  the  foreign  equity  security 
measured  in  dollar  terms  to  exceed  a 
specified  level.  The  figures  disclosed  in 
exemptive  applications  indicate  that  this 
level  may  be  substantially  higher  than 
$2,500  and  accordingly,  the  proposed 
amended  rule  would  require  an  average 
daily  trading  volume  equal  in  value  to  at 
least  $25,000.'* 


supra  note  32,  at  IV-8,  IV-13.  Accordingly,  a 
registered  investment  company  may  acquire 
securities  of  a  foreign  securities  firm  under  the 
proposed  rule  if  it  determines  that  the  firm  has 
assets  equivalent  to  S4  million  of  ca|i1tal,  surplus 
and  undivided  profits  as  those  terms  are  defbied 
under  generally  accepted  accounting  prindplas. 

*'  The  diaracter  and  permanence  of  the  issuer 
are  factor*  considered  by  the  Board  in  determining 
whether  to  classify  the  issuer's  stock  as  "OTC 
margin  stock."  See  supra  note  IB. 

"  See  Daily  Money  Pond,  supra  note  20.  See  also 
application  of  Merrill  Lynch  Pacific  Fund.  Inc.  (File 
Na  SU  S314).  Investnient  Company  Act  ReL  No*. 
15039  (Apr.  i,  198B)  (51  PR  12413,  Apr.  10. 1866) 
(notica  of  application)  and  15077  (Apr.  30, 1986) 
(order),  in  which  the  applicant  represented  that  the 
market  prices  per  share  "f  iMich  of  the  twelve  major 
Japanese  securities  firms  were  well  below  the  yen 
equivalent  of  S5  per  share. 

■«  The  Commission  acknowledges  that  some 
United  States  issuers  that  may  possess  a  significant 
degree  of  character  and  permanence  would  be 
excluded  from  the  margin  security  definition  if  their 
shares  traded  below  IS  per  share.  A  ninnber  of  the 
applicanla  for  exempiian  from  the  margin  aecurity 
requirement  of  rule  12d3-l  indicated  that  it  would 
be  appropriate  not  to  hold  foreign  securities  firms  to 
the  tS  per  share  standard.  Accordingly,  the 
proposied  amended  rule  posits  an  alternative 
standard. 

**  Thia  figure  was  proposed  by  the  applicants  in 
Daily  Money  Fund,  supra  note  28,  and  incorporated 
into  the  order.  See  also  Prudential-Bache  Global 
Fund,  Inc.,  ti^pni  note  28.  [in  which  the  same 
conditioa  was  propoeed  by  the  applicant  and 
incorporated  into  the  order).  Comment  is  sought 
specifically  on  the  soitability  of  this  criterion. 


The  remaining  margin  stod( 
requirement  **  is  keyed  primarily  to 
security  registration  under  section  12  of 
the  Exchange  Act  and  thereby  requires 
certain  disclosures  to  the  investing 
public.  In  keeping  with  the  basic 
purpose  of  that  margin  stock 
requirement  a  foreign  securities  firm 
would  be  required  to  have  made  public 
all  information  that  it  is  required  to 
make  public  in  its  home  country  and  to 
have  filed  with  any  stock  exchange  on 
which  its  securities  are  traded  the  filings 
required  by  that  exchange.*^ 
Specifically,  the  foreign  securities  firm 
would  be  required  (A]  to  have  made 
publicly  available  all  information  that  it 
was  required  to  make  public  since  the 
beginning  of  its  last  fiscal  year  pursuant 
to  the  law  of  the  coimtry  of  its  domicile 
or  in  which  it  is  incorporated  or 
organized,  and  (B]  to  have  made  all 
filings  required  since  the  begiiming  of  its 
last  fiscal  year  by  any  stock  exchange 
on  which  its  securities  are  traded.**  The 
Commission  believes  that  public 
availability  of  this  information  will 
protect  acqturing  companies  and  their 
shareholders.  Comment  is  sought  on  the 
appropriateness  of  the  disclosures 
contemplated  by  the  proposed  amended 
rule. 

While  proposed  amended  rule  12d3-l 
imposes  specific  conditions  as  to  an 
acquiring  company's  acquisition  of  the 
equity  securities  of  foreign  seciuities 
firms,  the  Commission  anticipates  that 
investment  advisers  will  continue  to 
consider  the  interests  of  the  acquiring 
company  and  its  shareholders  in 
determining  whether  to  acquire  the 
equity  securities  of  a  foreign  securities 
firm. 

Cost/Benefit  of  Proposed  Action 

Although  acquiring  companies  would 
incur  some  costs  in  making  the 
determinations  necessary  to  ensure  that 
the  conditions  of  the  proposed  amended 


**  The  stodc  must  be  registered  under  section  12 
of  the  Exchange  Act  issued  by  an  insurance 
company  subject  to  section  i:^)(2)(G)  of  die 
Exchange  Act  issued  by  a  dosedend  investment 
managemant  oompany  subjact  to  registration 
pursuant  to  aediaa  S  of  the  Act  (15  US.C  SOa-S).  an 
American  Depoaitofy  Receipt  (ADR)  ol  a  foraign 
issuer  whose  securities  ar«  registered  under  section 
12  of  tiie  Exchange  Act  or  the  stock  of  an  issuer 
required  to  file  reports  nnder  section  lS(d)  of  the 
Exchange  Act  (IS  U.&C  TSoCd)).  12  CFR  220.17(a)(3) 
(1988). 

"  Of  course,  the  discloaure*  required  undar  tha 
proposed  amended  rule  would  not  lie  a  aubstitute 
for  the  (fiecloaurs*  that  could  be  required  under 
other  United  State*  aacuritiaa  laws,  such  aa  aection 
5  of  the  SecurMie*  Ad  (It  U.S.C  77c). 

**Cf.T\M  12B3-2(b)  of  the  Exchanta  Act  (17 
C.F.R.  24ai2^-2(b))  (which  exempts  securities  of 
finy  foreign  private  issuer  from  section  I2(s)  of  the 
Exchange  Act  conditionad  on  the  fumlshinig  of  such 
infoimation  aiu)  other  data  to  the  Commission). 


33034  Federal  Register  /  Vol.  54,  No.  154  /  Friday.  August  11.  1989  /  Proposed  Rules 


,L 


rule  are  complied  with,  the  proposed 
amendments  to  rule  12d3-l  would  not 
impose  any  significant  additional 
buidens  on  investment  companies.  On 
the  contrary,  investment  companies  to 
which  the  rule  would  apply  would 
generally  file  fewer  applications  for 
exemption.  The  proposed  amendments 
also  would  provide  investment 
companies  and  companies  controUed  by 
them  with  a  greater  range  of  foreign 
securities  in  which  to  invest.  The 
Commission  would  benefit  from  the 
proposed  amendments  because  its  staff 
would  review  fewer  applications  for 
exemption  in  this  area.  Comments  are 
requested  on  these  matters,  however, 
and  on  the  costs  or  benefits  of  any  other 
aspect  of  the  proposed  amendments. 

Summary  of  Initial  Regulatory 
Flexibility  Act  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  amended  rule  12d3-l. 
Although  the  proposed  amended  rule  as 
presently  drafted  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  other 
significant  alternatives  considered  by 
the  Commission  would  not  have 
achieved  the  rule's  objectives,  and  thus 
were  not  proposed.  The  proposed 
amended  rule  promotes  the  objectives 
discussed  in  the  proposing  release  in  a 
way  that  minimizes  the  impact  on  small 
entities.  The  Analysis  explains  that 
proposed  amended  rule  12d3-l,  which 
would  be  adopted  under  the  authority 
granted  to  the  Commission  in  sections 
6(c)  and  38(a)  of  die  Act,  would 
facihtate  the  acquisition  of  the  equity 
securities  of  foreign  sectuities  firms  by 
small  entities  and  other  acquiring 
companies.  It  states  that  the  proposed 
amended  rule  is  intended  to  protect 
investors  from  the  abuses  that  led  to  the 
enactment  of  section  12(d)(3)  of  Uie  Act, 
and  to  reduce  the  number  of 
applications  filed  with  the  Commission 
regarding  the  acquisition  of  the  equity 
securities  of  foreign  securities  firms. 
Any  company  with  net  assets  of  $50 
million  or  less  would  be  a  small  entity 
subject  to  the  proposed  amendments  to 
rule  12d3-l.  It  is  estimated  that  out  of 
3,479  active  investment  companies 
registered  with  the  Commission  as  of 
March  31, 1989, 1,925  of  such  companies 
would  be  considered  small  entities.  The 
Analysis  indicates  that  the  proposed 
amended  rule  contains  no  reporting  or 
recordkeeping  requirements  and  does 
not  overlap,  duplicate  or  conflict  with 
oUier  federal  laws.  To  the  extent  that 
the  proposed  amended  rule  would 
eliminate  the  need  for  acquiring 
companies  to  file  applications  seeking 


orders  under  section  12(d)(3),  it  would 
reduce  costs  incurred  by  small  entities 
and  other  acquiring  companies  in 
preparing  and  filing  appUcations. 

The  Analysis  discusses  the  following 
significant  alternatives  to  the  proposed, 
amended  rule  that  were  considered  by 
the  Commission:  (a)  That  acquisitions  of 
foreign  securities  firm  equity  securities 
be  conditioned  only  on  a  finding  by  the 
company's  board  of  directors  that  such 
securities  are  as  liquid  as  securities 
meeting  the  margin  security  definition, 

(b)  that  such  acquisitions  be  conditioned 
only  on  the  security  being  hsted  on  a 
principal  national  securities  exchange, 

(c)  that  the  share  tunover  and  share 
volume  criteria  be  omitted  from  the 
proposed  amended  rule,  and  (d)  that  a 
disclosure  regime  different  from  that 
being  proposed  be  applied  to  the  foreign 
securities  firms  subject  to  the  rule. 

The  first  alternative  is  a  performance 
standard  that  would  simplify  the 
compliance  requirements  of  the 
proposed  amended  rule  for  small 
acquiring  companies,  in  that  fewer 
criteria  would  have  to  be  considered 
prior  to  an  acquisition.  This  reduced 
compliance  burdea  which  also  would 
be  promoted  by  the  second  alternative, 
might  have  been  particularly  beneficial 
to  small  investment  companies  with 
limited  research  staffs.  The  Commission 
rejected  these  approaches,  however, 
because  the  specific  standards  of  the 
proposed  amended  rule  should  provide 
better  guidance  to  small  entities  and 
other  acquiring  companies.  Moreover, 
those  approaches  would  not  have 
fulfilled  the  objectives  of  section  12(d)(3) 
and  the  rule. 

The  Commission  also  declined  to  omit 
conditions  as  to  share  turnover  and 
share  volume.  Although  that  approach 
also  would  have  simplified  the 
compliance  requirements  for  small 
acquiring  companies,  those  conditions  of 
the  proposed  amended  rule  promote 
liquidity,  which  is  integral  to  rule  12d3- 
1.  The  Commission  also  believes  that 
the  disclosure  contemplated  by  the 
proposed  amended  rule  is  consistent 
with  the  policies  uaderlying  the  margin 
security  concept.  Any  other  disclosure 
requirement,  althoagh  it  would  result  in 
a  different  compliance  requirement  for 
small  entities,  would  not  promote  those 
policies.  Finally,  because  it  is  equally 
important  that  small  acquiring 
companies  be  protected  by  the 
conditions  of  the  proposed  amended 
rule,  the  Commission  opted  not  to 
exempt  such  small  entities  from  the 
coverage  of  the  rule.  A  copy  of  the 
Initial  Regulatory  Flexibility  Analysis 
may  be  obtained  by  contacting  C. 
Christopher  Sprague,  Esq.,  Mail  Stop  5- 


2,  Securities  and  Exchange  Commission, 
450  Fifth  Sti^et,  NW.,  Washington,  DC 
20549. 

List  of  Subjecta  in  17  CFR  Part  270 

Investment  companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Amended  Profosed  Rule 

PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1140 

Part  270  of  Chapter  II  of  Tide  17  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  shown. 

1.  The  authority  citation  for  part  270 
continues  to  read  in  part  as  follows: 

Authority:  Sees.  38, 40, 54  Stat.  841, 842;  15 
U.S.C.  80a-37,  808-39;  The  Investment 
Company  Act  of  1940,  as  amended,  15  U.S.C. 
80a-l  et  seq.;  unless  otherwise  noted.  *  *  * 
Section  270.12d3-l  is  also  issued  under  Sec. 
6(c)  (15  U.S.C.  eOa-«(c)). 

2.  By  revising  S  270.12d3-l  to  read  as 
follows: 

§270.12d3-1    Exemptlan  of  Acquisitlont  of 
Securities  iMued  by  Penora  Engaged  in 
S«curltle»-Related  Busliiessea. 

(a)  For  purposes  of  section  12(d)(3)  of 
the  Act,  the  acquisition  by  a  registered 
investment  company,  or  any  company  or 
companies  confrolled  by  such  registered 
investment  company  ("acquiring 
company")  of  any  security  issued  by  any 
person  that,  in  its  most  recent  fiscal 
year,  derived  15  percent  or  less  of  its 
gross  revenues  from  securities-related 
activities  shall  not  be  deemed  an 
acquisition  of  securities  issued  by  a 
securities-related  business  unless  the 
acquiring  company  would  control  such 
person  after  the  acquisition. 

(b)  The  acquisition  by  an  acquiring 
company  of  any  security  issued  by  any 
person  that,  in  its  most  recent  fiscal 
year,  derived  more  than  15  percent  of  its 
gross  revenues  from  securities-related 
activities  ("issuer")  shall  be  exempt 
from  the  provisions  of  section  12(d)(3)  of 
the  Act,  Provided,  that: 

(1)  Immediately  aftw  the  acquisition 
of  any  equity  security  of  the  issuer,  the 
acquiring  company  owns  not  more  than 
5  percent  of  the  outstanding  securities  of 
that  class  of  the  issuer's  equity 
securities; 

(2)  Immediately  after  the  acquisition 
of  any  debt  security,  the  acquiring 
company  owns  not  more  than  10  percent 
of  the  outstanding  principal  amount  of 
the  issuer's  debt  securities; 

(3)  Immediately  after  any  such 
acquisition,  the  acquiring  company  has 
invested  not  more  thaa  5  percent  of  the 
value  of  its  total  assets  in  securities  of 
the  issuer; 
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(4)  At  the  time  of  acquisition,  any  debt 
security  of  the  issuer  acquired  by  the 
acquiring  ct)mpany  is  investment  grade 
as  determined  by  the  board  of  directors 
of  the  acquiring  company;  and 

(5)  At  the  time  of  acquisition,  any 
equity  security  of  the  issuer  acquired  by 
the  acquiring  company  is  a  "margin 
security"  as  defined  in  Regulation  T 
promulgated  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (12  CFR 
220.2(0))  or 

(i)  Has  been  listed  on  a  qualified 
foreign  exchange  for  at  least  six  months 
prior  to  the  acquisition. 

(ii)  Has  had  an  average  daily  trading 
volume  in  the  six  months  preceding  the 
acquisition  of  at  least  500  shares  equal 
in  value  to  at  least  25.000  United  States 
dollars. 

(iii)  Is  part  of  a  class  of  equity 
securities  consisting  of  at  least  400,000 
shares  issued  {uid  outstanding,  not 
counting  shares  held  beneficially  by 
officers,  directors,  or  beneficial  owners 
of  more  than  ten  percent  of  the  stock, 

(iv)  The  issuer  of  which  (A)  has,  at  the 
time  of  acquisition,  capital,  surplus  and 
undivided  profits  (as  those  terms  are 
defined  under  generally  accepted 
accounting  principles)  collectively 
totalling  at  least  4  million  United  States 
dollars  or  the  substantial  equivalent  of 
such  items,  (B)  has  been  in  existence  for 
at  least  three  years  prior  to  the 
acquisition,  and  (C)  has  made  publicly 
available  all  information  that  it  was 
required  to  make  pubUc  since  the 
beginning  of  its  last  fiscal  year  pursuant 
to  the  law  of  the  country  of  its  domicile 
or  in  which  it  is  incorporated  or 
organized,  and  has  made  all  filings 
required  since  the  beginning  of  its  last 
fiscal  year  by  cmy  stock  exchange  on 
which  its  securities  are  traded,  and 

(v)  Is  quoted  daily  as  to  both  bid  and 
asked  prices  and  such  prices  are 
continuously  available  to  the  general 
public. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  no 
registered  investment  company  shall 
acquire  (1)  a  general  partnership  interest 
in  a  seoirities-related  business,  or  (2) 
any  security  issued  by  its  investment 
adviser,  promoter,  or  principal 
underwriter  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a 
securities-related  business,  unless 
otherwise  permitted  under  sections 
12(d)(3)  (A)  and  (B). 

(d)  For  purposes  of  this  rule, 

(1)  Securities-related  activities  are  a 
person's  activities  as  a  broker,  as  a 
dealer,  from  the  business  of 
underwriting,  as  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  as  amended,  or  as 


an  investment  adviser  to  an  investment 
company; 

(2)  An  issuer's  gross  revenues  from  its 
own  securities-related  activities  and 
itom  its  ratable  share  of  the  securities- 
related  activities  of  enterprises  of  which 
it  owns  20  percent  or  more  of  the  voting 
or  equity  interest  should  be  considered 
in  determining  the  degree  to  which  an 
issuer  is  engaged  in  securities-related 
activities^  Such  information  may  be 
obtained  fivm  the  issuer's  annual  report 
to  shareholders,  the  issuer's  periodic 
reports  or  registration  statement  filed 
with  the  Commission,  or  the  issuer's 
chief  financial  officer; 

(3)  A  securities-related  business  is  a 
person  who  direcdy  or  indirectiy  is  a 
broker,  a  dealer,  engaged  in  the  business 
of  underwriting,  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940,  as  amended,  or  an 
investment  adviser  to  an  investment 
company; 

(4)  Equity  security  shall  be  as  defined 
in  Rule  3a-ll  under  the  Securities 
Exchange  Act  (17  CFR  240.3all-l); 

(5)  Debt  securities  shall  include  all 
securities  of  an  issuer  other  than  equity 
securities; 

(6)  Qualified  Foreign  Exchange  is  a 
stock  exchange  located  in  a  country 
other  than  the  United  States  that  meets 
the  following  requirements: 

(i)  Trading  on  the  exchange  occurs  at 
least  four  days  per  seven-day  week 
(except  when  the  exchange  is  closed  for 
national  hoUdays); 

(ii)  Neither  the  rules  of  the  exchange 
nor  laws  or  regulations  of  the  country  in 
which  the  exchange  is  located  restrict 
the  ability  of  an  acquiring  company  to 
trade  its  holdings  on  the  exchange 
(unless  such  restrictions  apply  equally 
to  all  persons); 

(iii)  The  exchange  has  had  an  annual 
trading  volume  in  stocks  in  the 
preceding  year  equal  in  value  to  at  least 
7.5  billion  United  States  dollars;  and 

(iv)  The  exchange  has  had,  in  the 
preceding  year,  a  turnover  ratio  of  at 
least  20%  of  its  total  market 
capitalization; 

(7)  Determination  of  the  percentage  of 
an  acquiring  company's  ownership  of 
any  class  of  outstanding  equity 
securities  of  an  issuer  shall  be  made  in 
accordance  with  the  procedures 
described  in  rule  16a-2  under  the 
Securities  Exchange  Act  (17  CFR 
240.16a-2); 

(8)  Where  an  acquiring  company  is 
considering  acquiring  or  has  acquired 
options,  warrants,  rights  or  convertible 
securities  of  a  seciuities-related 
business,  the  determination  required  by 
paragraph  (b)  of  this  section  shall  be 
made  as  though  such  options,  warrants. 


rights  or  conversion  privileges  had  been 
exercised: 

(9)  The  following  transactions  will  not 
be  deemed  to  be  an  acquisition  of 
securities  of  a  securities-related 
business: 

(i)  Receipt  of  stock  dividends  on 
securities  acquired  in  compliance  with 
this  rule: 

(ii)  Receipt  of  securities  arising  from  a 
stock-for-stock  split  on  securities 
acquired  in  compliance  with  this  rule: 

(iii)  Exercise  of  options,  warrants,  or 
ri^ts  acquired  in  compUance  with  this 
rule; 

(iv)  Conversion  of  convertible 
securities  acquired  in  compliance  with 
this  rule;  and 

(v)  Acquisition  of  puts,  as  defined  in 
rule  2a-7(c)(3)  under  the  Act  (17  CFR 
270.2a7(c)(3)),  provided  that, 
immediately  after  the  acquisition  of  any 
put,  the  company  will  not,  with  respect 
to  75  percent  of  the  total  value  of  its 
assets,  have  invested  more  than  five 
percent  of  the  total  value  of  its  assets  in 
securities  underlying  puts  from  the  same 
institution.  An  unconditional  put  shall 
not  be  considered  a  put  from  that 
institution,  provided  that  the  value  of 
all  securities  issued  or  guaranteed  by 
the  same  institution  and  held  by  the 
investment  company  does  not  exceed 
ten  percent  of  the  total  value  of  the 
company's  assets.  For  the  purposes  of 
this  section,  a  put  will  be  considered  to 
be  from  the  party  to  whom  the  company 
will  look  for  payment  of  the  exercise 
price  and  an  unconditional  put  as 
defined  in  rule  2a-7(c)(e)  under  the  Act 
(17  CFR  270.2a-7(c)(6)).  will  be 
considered  to  be  a  guarantee  of  the 
imderlying  seciuity  or  securities  the 
exercise  price; 

(10)  Any  class  or  series  of  an 
investment  company  that  issues  two  or 
more  classes  or  series  of  preferred  or 
special  stock,  each  of  which  is  preferred 
over  all  other  classes  or  series  with 
respect  to  assets  specifically  allocated 
to  that  class  or  series,  shall  be  treated  as 
if  it  is  a  registered  investment  company; 
and 

(11)  Whenever  a  currency  conversion 
to  United  States  dollars  is  required  to 
determine  compUance  with  a  condition 
of  this  rule,  the  exchange  rate  in 
existence  at  the  time  of  acquisition  shall 
be  used. 

(e)  No  provision  of  this  rule 
supersedes  the  requirements  prescribed 
in  Investment  Company  Act  Release  No. 
13005.*  dated  February  2. 1983  (48  FR 
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5894;  February  9. 1983).  with  respect  to 
repurchase  agreements  with  bnikcis  or 
dealers. 

Date:  August  3. 1980. 

By  the  CsBaisaioa. 
lonstiua  G.  Katz, 
Secretary. 
[FR  Dec  W-18732  Filed  B-lO-aic  89«S  m4 


SUSQUEHANHA  RIVER  BASIN 
COMMISSION 


18CFflPartW3 

Ragutotlofw  ■nd  ProMduTM  for 

AQCMCY:  Sasquehanna  River  Basin 

ConuBiaaion  (SRBQ. 

ACTKM:  Notice  of  proposed  mfeniakii^ 


r:  The  Susquehanna  River  Basin 
Conunission  proposed  to  amend  its 
project  review  r^ulatfons  in  order  to 
clarify  language,  eliminate  redundant 
sections,  and  eKminate  or  modify 
requirements  that  are  updated  or 
difficult  to  implement 
DATES:  Comments  from  interested 
parties  should  be  submitted  on  or  before 
September  25. 1989. 

AOBNUSBS;  Send  comaefits  on  the 
proposed  amendments  to:  Robttt  \. 
Bido.  Executive  Director.  Susqnehannn 
River  Basin  Commiaskm,  1721 N.  Front 
SL,  Hairisbiirg,  PA  17102-2381. 

Richard  A.  Caira.  Secictaijr  to  ttie 
ConniMioB.  SRBC  172t  N.  Pronl  St. 
Harrisbur^  PA  V7Va-2a0H,  Tclmfcone 

(717)236-0423. 


Conmients  Invited 

Interested  parties  are  invited  to 
participate  fai  this  proposed  nkmaldng 
by  st^uoitting  such  written  data,  views 
or  argaBcnts  aa  they  nay  desire. 
Comments  that  pronride  die  factual  ba^ 
supporting  the  views  and  suggestiona 
presented  are  particalarly  hclpfttL 

The  Proposal 

The  CommisBvon  wishes  to  amead  its 
Regulations  ft  Ptocedures  for  Review  of 
Projects  under  which  the  Commissiott 
carries  out  its  profecf  review 
responsibilities  pursuant  to  the 
Susquehanna  River  Basin  Compact.  Pub. 
L  91-575.  The  purpose  of  the 
amendments  are  twofold:  fl)  To  clarify 
the  language  of  some  sections  in  order 
to  improve  ttteir  administratfon  and 
avoid  confusion  on  the  part  of  project 
■ponson;  md  (2)  npdiete  o^Mr  sections 
of  the  regulations  to  correct  deficiencies 


E 

and  meit  new  condiKons.  A  wctioB  by 

section  analysis  of  the  proposed 
amendments  follnwsi 

Sectioti  IIC3.4  I 

The  title  of  this  section  is  being 
revised  to  indicate  that  both  review  and 
qiproval  are  required  for  the  type  of 
projects  listed.  Also,  reviaiona  have 
been  included  to  dadfy  the  procedure 
employed  by  the  Conunission  in  acting 
on  a  project  application,  i.e.  approve, 
disapprove  or  approve  with  conditions. 
Finally,  a  phrase  has  been  added  noting 
that  ground-water  wftbdrawala,  as 
described  in  S  803.62,  must  be  approved 
by  the  Commission.  This  phrase  had 
inadvertently  been  omitted  from  &  803.4 
when  \  803.62  was  piomulgated  in  1978. 

Section  8ta^ 

The  Commission  has  found  that 
because  the  signatory  parties  do  not  in 
most  cases,  have  regnlations 
comparable  to  the  Commission's 
consumptive  use  and  ground-water 
withdrawal  regulatians.  it  is  better  to 
have  the  apphcations  for  consumptive 
use  and  ground-water  withdrawal 
sabmitted  directly  to  the  Commission 
instead  of  through  a  signatory  party.  The 
revisions  to  S  803.22  provide  for  such 
direct  submissions. 

Section  803.23  | 

This  Section  contaks  language  similar 
to  §  803.22  and  it  therefore  had  to  be 
adjusted  accordingly.  Also,  because  all 
ground- water  withdrawal  reqatrements 
are  being  set  forth  in  f  803.62,  aU 
references  to  groimd-water  withdrawal 
appHcatioQs  and  the  contents  thereof 
are  being  stricken  from  i  803.23. 

Section  a03Sl 


Amendments  to  this  Sectian 
regulating  coRsunptire  uses  of  water 
are  a  combination  of  clarification  and 
update. 

The  definition  of  ocmsumptive  use  at 
paragraph  (a)il]  ia  being  lecnt  to  make 
it  clear  thai  consumptive  oscs  oniy 
includes  that  water  not  returned  to 
either  the  ground  water  or  surface  water 
of  the  basin. 

The  previous  definition  suggested  &at 
water  not  returned  lUvectly  to  the  sousce 
from  which  it  ociginaled  constitBted  a 
consumptive  use.  Also,  a  definitioD  of 
"compensation"  is  added  at  new 
paragraph  (sX3)  to  indicate  ttiat  this  is 
water  provided  from  surface  storage  or 
ground  water  aa  makesip  for  a  project's 
conauaptive  uae. 

In  paragraph  (bKl).  the  "regaiation  ef 
flows  and  s^iphea  of  surface  «i«d 
ground  waters"  is  added  as  a  purpose  of 
the  regnlatton  and.  inpara^aph  (b)(2). 
the  exemtion  clause  Is  amended  to 


hMlicate  iurt  caosomptiee  ases  not 
exoeedh^  "a  tinrty  day  •vcmge'*  ol 
2agOQO  gpd  are  exempt  Ihe  previotts 
warding  ol  the  regulatiat  did  not  specify 
an  average  eonsuiHytive-  use,  hereby 
contribnting  to  some  coiAvioii  over  the 
apphcation  (rf  the  regoJatkni  to  short- 
term  cimsampttve  uses  axceediag  TXijOOb 
gpd. 

Changes  to  paragrafA  (c)flXiQ 
recognizes  ^t  virhiaDy  all  grmmd- 
water  sources  of  water  ore  conneried  to 
streamflow  and  that  tfaetefbre  the 
regulation  should  apply  to  any 
consumptive  use  of  grotad  water 
exceeding  the  exempted  amount.  This 
removes  the  nebulous  concept  of 
"hydraulic  connection"  from  tfre 
regulation  and  cleariy  notifies  ground- 
water  users  that  they  will  be  treated  the 
same  as  surface  water  users  for 
purposes  of  consinnptive  use  regulation. 

Clarifying  language  is  also  added  to 
program  (c)(l)(iii)  with  respect  to  the 
place  where  make-up  water  should  be 
released  and  the  flow  fbkX  should  be 
maintained  on  the  afiected  stream. 

In  order  to  provide  more  flexibility  to 
applicants  in  meeting  the  requirements 
of  the  regulatims,  the  list  of  methods  for 
providing  compensation  In  a  new 
paragraph  (cKlJCiv)  is  expanded  to 
include:  (1)  The  use  of  water  from  a 
public  water  supplier  where  Q7-10 
flows  are  maintained  by  a  minimMim 
flow-by  or  conservation  releases;  (2) 
ground-water  pumpage;  and.  (3) 
purchase  and  release  of  watera  stored  in 
other  subbasins. 

In  a  similar  vein  the  list  ol 
alternatives  to  corapensatioa  set  forth  in 
paragraph  (c)(2)  will  be  ajqMUKled  to 
include  payment  of  a  mMietary  charge 
to  the  Commission.  Undv  paragraph 
(c)(3)i  the  Commisaioa  retain*  the 
authority  to  determine  an  acceplaUe 
method  of  compensatian  or  an 
alternative  to  compensation. 

A  portion  of  paragraph  (d)  is  dunged 
to  indicate  that  the  Commissiui  wiU 
assume  the  re^MMisibility  for 
determining  when  compansation  is 
reqntred  and  notify  the  project  qionsar. 
This  is  in  keefang  with  ptesent 
Commission  practice  whereby 
streamflows  in  the  basin  ate  casstaBrOy 
monitored  by  stafi. 

Finally,  in  •  i^w  paray^ib  (g).  fte 
Commission  proposes  to  ^iacB  the 
burden  of  compliance  nptm  te  actnal 
consumptive  user  rather  than  upon  the 
public  water  supplier  who  sinqily 
provides  the  water  and  eKperioioes 
incidental  tosses  in  ibe  dlstribation 
system.  As  stated  above,  oonsaoptive 
uaers  on  soch  a  pubUc  water  sopply 
system  may  stiU  satisfy  te  reqni 
for  cooqsensatiaa  If  flie  sqiplier 
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maintains  a  Q7-10  or  higher  flow  on  the 
affected  stream  through  a  conservation 
release  on  minimum  flow-by. 

Section  803.62 

The  introductory  paragraphs  have 
been  modified  to  provide  a  specific 
description  of  criteria  under  which 
ground-water  withdrawal  projects  will 
be  reviewed.  The  amount  of  withdrawal 
triggering  the  application  is  not  stated  in 
terms  of  a  thirty-day  average  for  the 
same  reasons  noted  above.  Also, 
language  has  been  added  to  require 
reporting  and  periodic  review  of  projects 
having  a  previously  grandfathered 
withdrawal  that  have  increased  their 
withdrawal  amount  without  adding  a 
new  source.  Finally,  project  sponsors 
are  speciflcally  directed  to  complete  and 
file  ground-water  withdrawal 
applications  with  the  Commission. 

Paragraph  (a)  is  changed  to  reflect  a 
reduction  in  the  length  of  the  required 
pumping  test  from  72  hours  to  48  hours 
which  will  be  more  consistent  with  the 
requirements  of  the  member  states.  A 
withdrawal  application  form  is  specified 
(Form  SRBC  #24)  and  changes  in  the 
wording  are  made  to  allow  for  some 
flexibility  in  the  withdrawal  application 
contents.  Although  much  of  the 
application  will  be  the  same  for  all 
projects,  some  parts  can  not  be  modified 
to  fit  the  individual  project 

Paragraph  (b)  is  modified  to  clarify 
the  existing  metering  requirement  for 
gound-water  withdrawals.  Exemptions 
to  the  metering  requirement  are  hsted. 

Paragraph  (c)  specifies  the  monitoring 
and  periodic  reporting  requirements  for 
ground- water  withdrawals  subject  to  the 
regulation.  This  revised  paragraph 
consolidates  and  simplifies  existing 
paragraphs  (d)  and  (e)  on  monitoring 
and  water  qualify  and  ties  the  reporting 
requirements  more  closely  to  the  data 
requested  in  Form  SRBC  #30  which  is 
available  from  the  Commission.  The 
long  list  of  specific  water  qualify 
parameters  in  the  existing  regulations 
are  stricken  so  as  to  allow  for  more 
flexibilify. 

Paragraph  (d),  as  in  paragraph  (f)  of 
the  existiiig  regulations,  allows  the 
Commission  to  modify  the  requirements 
of  paragraphs  (a),  (b)  or  (c)  if  the 
essential  purposes  of  the  ground-water 
regulation  continue  to  be  served.  This 
also  builds  flexibilify  into  the  regulation. 

Paragraph  (e),  (f)  and  (g)  are  additions 
and  reflect  the  need  for  periodic  review 
of  approved  withdrawds,  for  planning 
in  areas  of  rapid  growth,  and  for 
protection  of  existing  wells  from 
excessive  interference  itom  new 
withdrawals. 

Existing  paragraphs  (g)  and  (h)  of  this 
section  are  being  removed  because 


"Conservation"  and  "System  Losses" 
are  now  addressed  in  §  803.63  of  the 
Regulations. 

List  of  Subjects  in  18  CFR  Part  803 

Administrative  practice  and 
procedure,  Water  resources. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authorify 
granted  under  the  Susquehanna  River 
Basin  Compact  Pub.  L  91-575;  84  Stat 
1509  et  seq.,  the  Susquehanna  River 
Basin  Commission  proposes  to  amend 
Part  803  of  its  regulations  and 
procedures  for  review  of  projects  (18 
CFR  Part  803)  as  follows: 

PART  803— REVIEW  OF  PROJECTS 

1.  The  authorify  citation  for  Part  803 
continues  to  read  as  follows: 

Authority:  Sec.  3.4(9],  3.10,  and  15.2.  Pub.  L 
91-575, 84  Stat.  1509  et  seq. 

2.  Section  803.4  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (a)(2]  to  read  as  follows: 

§  803.4   Projects  requiring  review  and 
approvaU 

(a)  As  determined  from  applications 
or  otherwise,  the  Commission  shall 
review  and  either  approve,  approve  with 
conditions,  or  disapprove  the  following 
proposed  projects  within  the 
Susquehanna  River  Basin. 

(2)  Any  project  involving  either  the 
consumptive  use  of  water  (as  described 
in  S  803.61),  a  ground- water  withdrawal 
(as  described  in  S  803.62),  or  the  transfer 
of  water  into  or  from  the  basin. 

•  •       *       * 

3.  Subpart  B,  S  803.22  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b)  to  read  as 
follows: 

S  803.22    Submission  Of  appHcatlen. 

(a)  Except  as  stated  in  paragraph  (b) 
of  this  section,  projects  requiring  a 
permit  or  other  form  of  regulatory 
approval  from  a  State  or  Federal  agency 
having  authorify  regarding  water 
resources  use,  development  control  and 
conservation. 

•  *        *        *        * 

(b)  Projects  not  subject  to  the 
jurisdiction  of  the  above  agencies  and 
projects  involving  a  consumptive  use  of 
water  as  regulated  under  §  803.61  or  a 
ground-water  withdrawal  as  regulated 
under  §  803.62. 

•  •        •        *        • 

4.  Subpart  B,  9  803.23  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a)  and  (b),  paragraph  (b)(1) 


and  by  removing  and  reserving 
paragraph  (c)(2)(vii)(b)  to  read  as 
follows: 

1 803.23    Contents  of  appRcotton. 

(a)  Except  as  stated  in  paragraph  (b) 
of  this  section,  projects  requiring  a 
permit  or  other  form  of  regulatory 
approval  from  a  State  or  Federal  agency 
having  regulatory  authorify  regarding 
water  resources  use,  development 
control  and  conservation. 
***** 

(b)  Projects  not  subject  to  the 
jurisdiction  of  the  above  agencies  and 
projects  involving  a  consumptive  use  of 
water  as  regulated  under  §  803.61  or  a 
ground-water  withdrawal  as  regulated 
under  f  803.62. 

(1)  With  the  exception  of  applications 
for  ground-water  withdrawals  under 
9  803.62  hereof,  the  sponsor's 
application  shall  address  the  aspects 
pertinent  to  the  project  listed  in 
paragraph  (c)  of  this  section.  The 
requirements  for  ground-water 
withdrawal  applications  are  described 

in  9  803.62. 

***** 

5.  Subpart  D,  9  803.61  is  amended  by 
revising  paragraphs  (a)(1),  (b)(1),  (b)(2), 
(c)(1)  (ii)  and  (iii),  (c)(2),  (c)(3),  the  fourth 
sentence  of  (d)  and  by  adding  new 
paragraph  (a)(3),  (c)(l)(iv]  and  (g)  to 
read  as  follows: 

9  803.61    Consumpthre  uses  of  water. 

(a)  *  *  * 

(1)  Consumptive  Use.  Water 
withdrawn  from  ground  water  of  surface 
water,  via  a  man-made  conveyance 
system,  and  not  returned  to  the  ground 
water  of  surface  water  of  the  basin 
thereby  making  it  unavailable  for  other 
water  uses  or  purposes. 

(3)  Conpensation.  Water  provided 
frt)m  surface  storage  or  ground-water  as 
make-up  for  a  project's  consumptive  use. 

(b)  *  *  * 

(1)  Compensation  shall  be  required  for 
consumptive  uses  of  water  during 
periods  of  low  flow.  Compensation  is 
required  during  periods  of  low  flow  for 
the  purposes  of  protection  of  public 
health;  stream  qualify  control;  economic 
development;  protection  of  flsheries; 
recreation;  dilution  and  abatement  of 
pollution;  the  regulation  of  flows  and 
supplies  of  surface  and  ground  waters; 
the  prevention  of  undue  saUnity; 
protection  of  the  Chesapeake  Bay;  and 
other  purposes  as  determined  by  the 
Commission. 

(2)  Consiunptive  uses  by  a  project  not 
exceeding  a  thirty-day  average  of  20,000 
gpd  from  surface  or  ground  waters  are 
exempt  frt>m  the  requirement  unless 


I 

/  Vai  51  No.  154  /  PHfay.  Augprt  M,  1«0  /  PtopoMd  Rries 


■SlCltlM 
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■uchosas 
oudinediB 
•action, 
(c)  •  •  • 

(1)  *  •  ' 
lii)'  

CompeaMtkM  for  te  pnied'f 
conaumptiv*  bm  of  graiiBd  water  ihtU 
be  raqiikad  vAai  tbf*  itieara  Dow  b  IcM 
than  tks  ^iplicabls  low  ikyw  ctiterioB. 
For  the  putpoMt  ol  imiileBenting  thn 
regulation,  the  ConauMMm  wiU  identify 
the  appropriate  stream  gaging  station  for 
determining  the  applicable  low  flow. 

(iii)  The  required  amount  of 
compensation  shall  be  provided  by  the 
applicant  or  project  spixuoi  at  the  point 
of  taking  ^or  a  surface  source)  or 
another  appropriate  site  as  ^proved  by 
the  Commission  to  satisfy  the  purposes 
outlined  In  Rsragraph  (bKl)  of  this 
section.  If  compensation  for 
consumptive  use  from  a  surface  source 
is  be  provided  upstream  from  the  point 
of  taking,  sncfa  compensation  shall 
assure  no  dhninntlon  of  the  flow 
immediately  downstream  from  the  po&it 
of  taking  wUdi  would  otherwise  exist 
naturally,  plus  any  other  dedicated 
augmentation. 

(W)  CooqwBsslioB  nay  be  imnrided 
by  ooe^  w  s  cmtriaatioii  (rfthe 
foUowiiV 

[a]  Conetiattioii  or  acqnisitioB  ol 
storage  fiadlities. 

[b]  Purchase  of  available  water  nqvply 
storage  in  existing  public  or  private 
storage  fedlitles,  or  in  public  or  private 
facilities  scheduled  for  completion  prior 
to  completion  of  the  appBcanf  s  prefect 

[c]  Affdiaw  of  water  to  be  rrieesed 
as  reqaired  from  a  water  panreyor. 

(of/)  Reieases  frooi  an  existing  ftdlitjr 
owned  and  operated  bf  the  apirficant 

M  Use  ef  water  froas  a  paMIe  water 
supplier  utilizing  raw  water  storage  that 
maintains  a  conservation  release  or 
flow-by.  as  apirficabie.  of  Q7-10  or 
greater  at  the  paUic  water  sapplier's 
point  of  taking 

(/)  Ground  water. 

(g)  Purchase  and  lalaasa  irf  1 
stored  in  other  nuhhenjas 

(A)OthcrAlteiBatives. 

(2)  AltanMtives  to  -~nr^nsatittn  may 
be  appcapriate  such  as  '^"r^ntinuanfe 
of  diat  part  of  the  proiect's  opcratioa 
that  mnsiinws  watw.  ioipoaitioii  of 
consecvatiQa  aiaasaies,  or  utihzatiaB  ol 
an  altemativa  souice  that  is  laiiiffftftrd 
by  the  conpenaatioa  nqiuranent*  or  a 
monetary  payment  to  the  CoaiauasioB  in 
an  amount  la  ba  detanrined  by  the 
Commisstoa  from  time-to4ime. 

(3)  The  Commission  shall,  in  its  sole 
discretioB.  deterndae  the  acc^toble 
manner  of  rompenaatien  er  alternatives 
to  compsnsstioB,  ss  SHtlkaUe.  for 
consuB^tive  uses  by  s  proiscL  Suck  s 


detetaiBetiQa  wtfl  be  wade  after 
considsrfag  the  profed  locatioii. 
anticipated  amount  of  consimytive  nse 
and  its  effect  on  the  psrposes  set  forth 
in  paragrairfi  (bffl)  of  ttils  section,  and 
any  other  pertinent  fsctors. 

(d)*  *  *  When  the  prefect  is 
operational,  the  Commission  shall  be 
responsible  for  defermining  when 
compensation  is  required  and  shall 
notify  the  prefect  sptmsor  according. 


(g)  Public  water  suppliers,  except  to 
the  extent  that  they  are  diverting  the 
watere  of  the  basin,  shall  be  exempt 
from  the  requirements  of  this  section; 
provided,  however,  that  nothing  herein 
shall  be  construed  to  exempt  individual 
con8onq>tive  asere  coanected  to  any 
such  public  water  sup^y  system  from 
the  requirements  of  the  section. 

&  Subpart  D.  {  803.82  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (aj.  (b).  (c),  [dU  te).  CH.  and 
(g)  and  by  removing  and  reserving 
paragraph  (h),  to  read  as  follows: 

SM3.82    Qround-watsrwittidrsivals. 

Any  project  sponsor  proposing  to 
withdraw  groundwater  form  a  single 
weD  or  a  well  field  in  excess  of  a  thirty- 
day  average  of  100,000  gpd  or  proposing 
to  increase  an  existing  withdrawd  to 
more  than  a  thirty-day  average   f 
100.000  gpd  shall  obt^i  Commission 
approval  of  the  withdrawal.  These 
withdrawals  may  be  limited  by  the 
Commission  to  the  amount  (quantity  and 
rate)  of  ground  water  tfiat  can  be 
withdrawn  from  an  aqpifer  or  aquifer 
system  wititout  causir^  long-term 
progressive  lowering  of  groundwater 
levels,  rendering  competing  supplies 
unreKaMe.  caasing  water  quaKty 
degradation  ttwt  may  be  injorious  to  any 
existing  or  potential  ground  or  surfece 
water  use,  causing  permanent  loss  of 
aquifer  storage  capacify.  or  having 
substantial  impact  on  few  flow  of 
perenm'al  streams.  Rr^ects  wiflidrawii^ 
more  than  a  SO^ay  avwage  of  100,000 
gallons  per  day  prior  t»  the  effective 
date  of  this  Section  are  exempt  from  the 
above  approval  requirements,  provided 
that  the  current  withdmwal  rate  does 
not  exceed  the  amount  withdrawn 
before  the  said  effective  date.  Any  such 
exempted  project  that  Increases  its  30- 
day  average  withdrawsil  to  a  level 
above  that  which  it  was  withdrawmg 
prior  to  the  said  effective  date  ^aB  be 
subject  to  the  monitoring  and  reporting 
requirements  described  in  paragraph  (c) 
of  this  section  and  die  5-year  review 
described  in  paragraph  (e)  of  due 
section.  Any  qwnsor  of  a  project  subject 
to  Coeunission  review  snd  spproval 


shdl  caniplete  a  groeadwater 
wiUrawal  applicatiasi.  Also,  after 
obtaining  ai^iravat  for  tfM  wfttdrswal, 

the  sponsor  shall  comply  wiA  OMteriag, 
monitoring,  and  conservation 
requirements  as  feDows: 

(a)  Withdrawal  AppQcatfon  (Form 
SRBC  #24).  Infbrmation  rtquired  by  the 
Commission  is  specified  in.  the  ground- 
water withdrawal  apfrfiurtion  and 
includes  but  is  not  limited  to  die 
following: 

(1)  DriMers'  end/or  geologists'  report 

(2]  Location  map(s)  showing  all 
project  wells  and  other  pertinent 
information. 

(3)  Results  of  a  minimum,  48-hour 
constant  rate  pumping  test.  Note: 
Review  and  approval  of  the  test 
procedures  to  be  used  by  the  applicant 
are  necessary  before  the  test  is  started. 

(4]  A  chemical  analysis  of  ground 
water  from  the  proposed  source. 

(b)  Metering.  Ground-water  uaera 
shall  meter  all  approved  ^ound-water 
sources.  The  meters  shall  be  accurate  to 
within  five  percent  of  the  actual  flow. 
Withdrawals  for  all  commercial  {arm 
irrigation,  sand  and  gravel  operations, 
and  temporary  dewatering  operations 
shall  be  exempt  from  the  te(^urement 
for  metning.  They  shall,  however, 
record  pump  capacity  and  elapsed  hoars 
of  operation.  This  informaltion  shall  be 
reported  as  monthly  totals  annually  or 
more  frequentfy  if  re^ured  by  the 
permitting  agency. 

(c)  Monitoring  and  R^jMrting.  Periodic 
monitoring  and  rq;>arting  of  water  levels, 
well  prod^;tian.  and  gn>BAd-water 
quality  are  reqiured  c^  all  apnned 
ground-water  withdrawals.  The  reqaked 
information  is  listed  in  Fonft  SRBC  #30 
(Ground- Water  Withchvwal  Reporting 
Form)  and  includes  bot  is  not  limited  to 
the  following: 

(1)  (kound-water  levels  shaB  be 
measured  weekfy  in  all  approved 
production  wells  and  reported  to  the 
Commission  annuaUy.  Additioital  water 
levels  may  be  required  in  one  or  more 
observation  wells  as  determined  by  the 
Commissioo. 

(2)  Production  fixtm  approved  ^ound- 
watar  sources  shall  be  recsrdcd  wcddf 
and  reported  to  the  Commissioa 
annually. 

(3)  Samples  of  groond-vsater  for  water 
qualify  analysis  shall  be  obtamcd  and 
the  resulte  reported  to  die  CoBuaisskn 
every  three  years.  The  required 
chemical  constituents  to  be  iadaded  ha 
the  analysis  are  listed  in  Rotm  SRBC 
#30. 

Note:  The  infonnation  may  be  proTided  to 
the  Commission  either  on  Foitn  SRBC  #30  er 
othw  sinihr  docmsent  oontafaiRg  a>  of  the 
required  liifannation. 
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(d)  The  Commission  may,  in  its 
discretion,  modify  the  requirements  of 
paragraphs  (a),  (b),  or  (c)  of  this  section 
if  the  essential  purposes  of  the 
groundwater  program  continue  to  be 
served. 

(e)  Approvals  by  the  Commission  for 
ground-water  withdrawals  shall  be 
subject  to  review  at  intervals  of  5  years, 
after  whcih  the  Commission  may.  at  its 
discretion,  choose  to  modify  the 
approval  based  on  information  obtained 
from  monitoring  or  other  sources. 

(f)  Planning.  Uf  projections  indicate 
that  a  project's  ground-water  supply  will 
be  constrained  in  the  future  by  either  the 
quantity  or  qualify  of  available  ground 
water,  the  Commission  may.  in  its 
discretion,  require  the  submission  of  a 
water  resource-development  plan  prior 
to  accepting  any  new  withdrawal 
applications  for  the  same  or  related 
projects. 

(g)  Interference  with  Existing  Wells.  If 
review  of  the  application  or  other 
substantial  data  demonstrates  that 
operation  of  a  proposed  ground-water 
withdrawal  will  significantly  affect  or 
interfere  with  an  existing  well  or  wells, 
the  project  sponsor  may  be  required  to 
provide,  at  its  expense,  an  alternate 
water  supply  or  other  mitigating 
measures. 

Dated:  August  3. 1989. 

Respectfully  submitted. 
Robert ).  Bielo, 

ExecuUve  Director. 

(PR  Doc.  09-18815  Filed  8-10-89;  8:45  am] 

BILLING  CCDE  7040-01-* 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  200  and  205 
[Docket  Na  R-8«-144a;  FR-26771 

Mortgage  Insurance  for  Land 
Devetopmen^  Title  X  of  ttie  National 
Housing  Act;  Proposed  Termination  of 
Program 

agency:  Office  of  the  Secretary.  HUD. 
action:  Proposed  rule. 

summary:  This  proposed  rule  seeks  to 
terminate  the  mortgage  insurance 
program  authorized  under  Title  X  of  the  - 
National  Housing  Act  (12  U.S.C  I749aa- 
174921).  Under  Title  X,  HUD  insures 
mortgages  to  finance  the  purchase  and 
development  of  land,  including  building 
sites,  water  and  sewer  systems,  streete 
and  lighting,  and  other  installations 
needed  for  residential  communities. 
Termination  is  based  on  the  serious 
advene  financial  condition  of  the 
program,  the  program's  inabilify  to 


achieve  ite  statutory  goals,  the 
Secretary's  judgment  that  restructnrlng 
the  progrim  would  not  be  an  effective 
way  of  correcting  these  deficiencies,  and 
the  fact  that  termination  of  the  program 
would  have  virtually  no  effect  on  the 
availabilify  of  financing  for  land 
development  across  the  Nation. 
DATE  Comments  must  be  received  by 
October  la  1988. 


:  Interested  persons  are  invited 
to  submit  commento  regarding  this  rule 
to  the  Office  of  the  General  Coimseh 
Rules  Docket  Clerk;  Room  10278; 
Department  of  Housing  and  Urban 
Development;  451  Seventh  Street  SW.; 
Washington,  DC  20410.  Communications 
sutmiitted  will  be  available  for  public 
inspection  and  copying  between  7;30 
a.m.  and  5:30  p  jn.  weekdays  at  the 
above  address. 

As  a  convenience  to  commenters,  the 
Rules  Docket  Clerk  will  accept  public 
comments  transmitted  by  facsimile 
( "FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202)  755- 
2575.  (This  is  not  a  toll-free  number.) 
Only  public  comments  of  six  or  fewer 
total  pages  will  be  accepted  via  the  FAX 
transmittal.  This  limitetion  is  necessary 
in  order  to  assure  reasonable  access  to 
the  equipment.  Comments  sent  by  FAX 
in  excess  of  six  pages  will  not  be 
accepted.  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  but  the 
sender  may  request  confinnation  of 
receipt  by  calling  the  Rules  Docket  Clerk 
((202)  755-7584).  (This  is  not  a  toll-free 
number.) 

FOR  FURTHER  INFORMATKM  CONTACH 

Edwin  W.  Baker;  Single  Family 
Development  Division;  Office  of 
Housing;  Department  of  Housing  and 
Urban  Development;  451  Seventh  Street. 
SW.;  Washington,  DC  20410.  Telephone: 
(202)  755-6720.  (This  is  not  a  toll-free 
number). 

SUFFLEMENTARY  MFOfOiATION:  Title  X 
of  the  National  Housing  Act  (12  U.S.C 
1740aa-l74911)  was  added  by  the 
Housing  and  Urban  Development  Act  of 
1965.  Under  this  program.  HUD  is  given 
discretionary  audiorify  to  insure 
mortgages  for  land  ptirchase  and 
development  in  coimection  %vith  new 
subdivisions  and  new  communities.  The 
improvements  that  may  be  installed  by 
the  developer  and  financed  with  the 
mortgage  proceeds  include:  installations 
for  water  lines;  water  supply;  sewage 
disposal;  complete  water  or  sewage 
systems;  cmd  roads,  streets,  curbs, 
guttera.  sidewalks,  and  storm  drains. 
Title  X  projects  must  be  designed  for 
primarily  residential  use.  although  a 
reasonable  amount  of  related  non- 
residential use  is  permitted.  In- 
connection  with  the  program,  HUD  is 


directed  to  sdi^  requiremsnta  designed 
to  encourage  tlra  maintenance  of  s 
divereifiad  local  home-baiklii^  indastiy: 
broad  partic^tion  by  builders, 
particularly  small  boUders;  snd  the 
inclusion  of  a  proper  balance  of  housing 
for  families  of  low  and  moderate 
income. 

On  June  29, 1980,  Secretary  Kemp 
announced  HUD's  siupension  of  tiw 
Title  X  program.  He  announced  that 
HUD  would  discontinue  die  processing 
of  Title  X  applications  that  had  not 
received  a  legally  binding  conmiitment 
by  June  29. 1989,  and  would  return 
application  fees.  Projects  with  legally 
binding  commitments  issued  before  June 
29. 1989  would  be  eligible  for  insurance, 
subject  to  a  specific  examination  for 
evidence  of  fraud  or  misrepresentetion. 
The  Secretary  further  stated  that  HUD 
would  publish  a  rule  proposing  to 
terminate  the  program.  Today's  Notice 
solicits  public  comment  on  this  proposed 
termination. 

The  Secretary  proposes  to  terminate 
the  Title  X  program  on  the  basis  of  the 
following  factors:  the  serious  adverse 
financial  condition  of  the  program,  ite 
inabilify  to  meet  its  stetutory  goals,  the 
Secretary's  judgment  that  restructuring 
the  program  would  not  be  an  effective 
way  of  correcting  these  deficiencies,  and 
the  fact  that  its  termination  would  have 
virtually  no  effect  on  the  availabilify  of 
financing  for  land  development  across 
the  Nation.  The  following  discussion 
addresses  each  of  these  pointe. 

1.  Financial  Conditioa  of  die  Tide  X 
Program 

Land  development  projecte  insured 
under  the  Title  X  program  are  among  the 
riskiest  of  HUD-insured  projects.  The 
development  of  land  is  inherentfy  more 
speculative  than  the  development  of 
structures.  Moreover,  due  to  the  long 
development  process  under  the  Title  X 
program  (typically  four  to  five  years), 
HUD  must  make  accurate  projecti<ms  far 
into  the  future  about  the  economic 
conditions  and  market  demand  for  the 
improvemente  that  are  planned 
ultimately  to  be  erected  on  die  property. 
The  difficulfy  of  making  such 
projections  is  amply  illustrated  by  the 
housing  depression  currenUy  affiicting  a 
number  of  areas  and  even  entire  regions, 
of  the  country — a  condition  that  few 
foresaw  in  either  ite  depth  or  breadth. 

Title  X  has  proved  to  be  s  financial 
disaster  to  the  Department  and  to  the 
American  people.  The  program  has 
experienced  exceptionaUy  high  claim 
rates,  and  it  has  already  kiflicted 
massive  losses  on  the  Department's 
insurance  fund,  with  substantial 
additional  losses  anticipated.  The 
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program  it  actuarially  unsound,  a 
situation  that  is  particularly  troublesome 
since  it  involves  a  program  that  Is 
intended  to  be  self-supporting  (see 
section  1006  of  the  National  Housing 
Act). 

An  analysis  of  the  operations  of  the 
program  from  1977  to  October  1988 
reveals  the  following: 

— Fifty-eight  loans  were  insured  under 
the  program  (approximately  five  per 
year).  These  mortgages  generated  $12.5 
million  in  insurance  premiums  and  fees 
for  the  fund  and  were  insured  for  a  total 
of  $505,146,309  (approximately  $8.7 
million  per  loan). 

— Claims  have  been  paid  on  25  of  the 
58  loans.  This  represents  a  claim  rate  of 
43  percent.  It  should  be  noted,  however, 
that  13  of  the  58  loans  are  still  in  the 
construction  phase,  during  which  an 
insurance  claim  is  far  less  likely  to  occur 
than  late  in  the  life  of  the  loan.  Based  on 
historical  trends,  defaults  are  likely  to 
be  experienced  by  at  least  some  of  these 
projects.  Thus,  the  43  percent  claim  rate 
understates — and  probably  significantly 
so — the  scope  of  the  problem.  Claim 
rates  of  the  order  incurred  by  the  Title  X 
program  are  astronomically  high  for  any 
program,  but  especially  for  one  such  as 
Title  X  that  is  designed  to  be  operated  in 
an  actuarially  sound  manner.  As  a  point 
of  comparison,  the  percent  claim  rate  for 
the  section  221(d)  multifamily  mortgage 
insurance  program  for  the  period  1974 
through  1986  was  9.87  percent  for  HUD- 
processed  loans  and  17.31  percent  for 
the  Section  221(d]  coinsurance  program. 

— HUD  has  experienced  no  significant 
reduction  in  Title  X  financial  problems 
despite  changes  that  were  instituted 
between  1963  and  1965  to  improve  the 
program.  These  changes  included: 
restricting  the  number  of  lots  or  units  in 
a  single  phase  project  to  the  niunber  of 
lots  that  can  reasonably  be  sold  within 
two  years  after  final  endorsement; 
limiting  the  number  of  acres  in  land 
banks  to  SO  percent  of  the  total  project 
acreage;  and  requiring  a  risk  analysis 
test  as  one  of  the  factors  used  to 
determine  whether  the  lots  can  be  sold 
quickly  enough  to  generate  funds 
required  to  retire  the  debt.  From  the 
issuance  of  the  revised  Title  X 
handbook  in  October  1963  to  October 
1968,  HUD  insured  27  projects.  The 
mortgages  of  eight  of  these  post-1963 
projects  have  been,  or  are  in  the  process 
of  being,  assigned  to  the  Department — a 
claim  rate  of  30  percent.  Since  13  of 
these  po8t-1983  projects  are  in  the 
construction  phase,  this  30  percent  claim 
rate,  as  noted  above,  understates  the 
scope  of  the  financial  problem  for  these 
loans. 

—By  October  1988, 13  of  the  25  Title  X 
projects  for  which  HUD  has- paid  claims 


since  1977  have  been  sold,  resulting  in  a 
total  loss  to  the  Federal  government  of 
more  than  $50  million  and  an  average 
loss  of  almost  $4  million  per  claim. 
Losses  on  the  remaining  12  projects 
have  not,  as  yet,  been  determined. 
However,  assuming  comparable  losses 
upon  the  disposition  of  these  projects, 
HUD  anticipates  a  total  loss  on  the  25 
claims  of  approximately  $90  million.  The 
ultimate  loss  will  exceed  $90  million, 
since  HUD  has  issued  legally  binding 
commitments  for  a  number  of  projects 
that  are  still  in  the  pipeline. 

— The  Government's  future  losses 
under  the  program  can  only  be  expected 
to  increase  if  the  program  is  allowed  to 
continue,  since  the  amounts  sought  to  be 
insured  under  individual  Title  X 
applications  are  increasing.  In  March 
1989,  HUD  insured  one  mortgage  for  $78 
million,  and  applications  being 
processed  included  two  applications, 
each  of  which  involved  a  mortgage  in 
excess  of  $75  million. 

Consequently,  HUD  believes  that 
approved  Title  X  projects,  together  with 
the  propose  projects  in  the  pipeline,  will 
continue  to  subject  the  FHA  insurance 
fund  to  unacceptable  financial  losses.  In 
moving  to  discontinue  the  Title  X 
program,  the  Secretary  has  considered 
his  obligation  to  ensure  sound  financial 
management  of  the  General  Insurance 
Fund  and  the  fact  diat  the  Title  X 
program  was  intended  to  be  financially 
self-sufficient.  The  continuation  of  a 
program  that  involves  such  an 
unacceptably  high  insurance  claim  rate 
is  inconsistent,  in  the  Secretary's 
judgment,  with  his  obligation  to  manage 
the  Fund  prudently.  This  is  especially 
so,  since,  as  noted  below,  Title  X  has 
not  achieved  its  statutory  goals. 

2.  Inability  to  Promote  Statutory 
Purposes 

Section  1005  of  the  Act  states: 

The  Secretary  shall  adopt  such 
requirements  a«  he  deems  necessary  in  land 
development  covered  by  mortgages  insured 
under  Title  X  to  encourage  *  *  *  and  the 
inclusion  of  a  proper  balance  of  housing  for 
families  of  moderate  or  low  income. 

Various  HUD  direatives  acknowledge 
the  statutory  goal  of  encouraging  the 
inclusion  of  a  proper  balance  of  low- 
and  moderate-income  housing  (see  e.g., 
paragraph  2-4.  HUD  Handbook  4800.1 
Rev-1,  dated  October  1983).  However, 
HUD  has  been  unable,  through  its 
handbooks  and  regulations,  to  achieve 
this  desired  program  goal. 

The  HUD  Inspector  General  draft 
audit  report  dated  March  31, 1987 
reviewed  17  Title  X  projects  in  three 
HUD  regions  that  produced  11.300 
housing  units.  These  projects 


collectively  were  insured  for  a  total  of 
$212  million.  The  review  revealed  that 
only  a  single  project  may  have  provided 
housing  for  moderate-iocome  persons, 
and  no  project  provided  housing  for 
families  with  low  incomes. 

HUD  believes  that  the  inability  to 
attain  this  goal  is  inherent  in  the  Title  X 
program  and  in  the  very  nature  of  the 
financing  of  land  development.  Housing 
located  on  land  developed  under  the 
program  is  typically  new  construction 
that  is  designed  for  sale  to  prospective 
homeowners.  This  type  of  housing 
generally  costs  more  than  low-income 
families,  and  even  many  moderate- 
income  families,  can  afford  to  pay.  In 
addition,  undeveloped  land  suitable  for 
use  in  the  program  is  generally  located 
in  suburban  areas,  and  involves  an  "up- 
scale" emphasis  that  is  often  beyond  the 
reach  of  even  moderate-income  families. 
Finally,  given  the  high  risk  level  and 
economic  uncertainties  that  attend  loans 
for  land  development,  developers 
naturally  desire  the  economic  "cushion" 
afforded  by  higher-priced  homes.  Thus, 
the  central  thrust  of  Title  X  is  away  from 
the  very  income  groups  the  statute 
directs  the  Department  to  focus  upon  in 
administering  the  program. 

3.  Can  Tide  X  Be  Fixed? 

The  Department  has  carefully 
considered  whether  Title  X's  central 
ills — an  astronomical  claim  rate  and  an 
inability  to  meet  the  program's  statutory 
purposes— can  be  cured  by  restructuring 
the  program  and  committing  more  HUD 
resources  and  staff  to  Its  administration. 
Even  assuming  that  such  an  investment 
of  resources  would  be  possible  in  this 
period  of  Budget  restraint,  the 
Department  does  not  believe  that  the 
effort  would  pay  off. 

The  private  sector  currently  finances 
virtually  all  land  development  projects 
without  the  need  for  Federal  insurance. 
Although  data  are  limited,  the 
Department  estimates  that  between 
4,000  and  6,000  subdivisions  are 
developed  annually  in  the  United  States. 
By  comparison,  activity  under  the  Title 
X  program  since  1977  (as  averaged  only 
five  applications  per  year.  Looked  at 
another  way.  Title  X's  share  of  the  land 
development  market  has  averaged  only 
about  .001 — one-tenth  of  one  percent — 
of  the  national  total — an  infinitesimal 
contribution  to  the  total  financing  for 
land  development. 

If  the  Department  undertook  to  "fix" 
Title  X,  we  believe  that  the  result  would 
reduce  the  current  five  applications  per 
year  to  zero.  Any  restructuring  of  the 
program  would  include  more  rigorous 
requirements  to  ensure  the  participation 
of  small  builders  and  s  significant 
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proportion  of  low-  and  moderate-income 
families  in  the  housing  ultimately 
developed.  It  also  would  involve  stricter 
underwriting  standards  and  other 
measures  to  ensure  that  insured  projects 
represented  a  substantially  improved 
mortgage  insurance  risk.  The 
Department  believes  that  "tightening" 
the  program  in  these  ways — ways 
literally  required  by  Title  X— would 
virtually  end  any  developer  interest  in 
the  program;  Thus,  continuation  of  the 
program  confronts  the  Department  with 
an  impossible  dilemma:  permit  the 
program  to  continue  as  is  and  tolerate 
continued  financial  hemorrhaging,  or 
take  steps  to  revamp  the  program  and. 
in  so  doing,  effectively  kill  it.  The 
Department  believes  that  neither  of 
these  alternatives  is  acceptable:  the 
proper  response  is  simply  to  terminate 
the  program. 

4.  Effect  on  the  Availability  of  Flnanciiig 
for  Land  Development 

Finally,  it  should  be  noted  that  the 
termination  of  Title  X  would  have 
virtually  no  effect  on  the  availability  of 
financing  for  land  development  across 
the  Nation.  As  indicated  above,  the 
private  sector  finances  the 
overwhelming  number  of  land 
developments,  with  Title  X's  share  of 
the  maiicet  being  negligible. 

For  these  reasons,  HUD  is  proposing 
to  revise  Part  205 — ^Mortgage  insurance 
for  land  development  (Title  X),  to  add  a 
new  §  205.2.  This  new  section  would 
state  that  projects  with  legally  binding 
commitments  issued  before  June  29, 
1989,  and  projects  with  notes  that  were 
initially  endorsed  before  June  29, 1989, 
would  be  governed  by  the  eligibility  and 
other  requirements  of  part  205  (subpart 
A)  as  it  currently  exists.  No  other 
projects  would  be  eligible  for  insurance 
under  Title  X.  Subpart  B  and  {  205.1 
(definitions)  would  be  retained  to 
govern  the  rights  and  obligations  under 
existing  Title  X  mortgage  insurance 
contracts.  The  remainder  of  part  205 
would  be  removed.  Miscellaneous  cross- 
references  to  part  205  Tide  II  would  be 
removed,  except  for  cross-references 
contained  in  the  delegation  provisions  in 
part  200,  subpart  D,  which  will  be 
addressed  in  a  separate  final  rule. 

Findings  and  Certifications 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  5a  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 


weekdays  in  the  Office  of  the  Rules 
Docket  Clerk  at  dte  above  adcbess. 

This  rule  does  not  constitute  a  "malor 
rule"  as  that  term  is  defined  in  section 
1(d)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

In  accordance  with  5  U.S.C.  805(b] 
(the  Regulatory  Hexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
elimination  of  the  program  would  not 
have  a  significant  economic  impact 
since  conventional  insurance  for  land 
development  projects  is  available  and  is 
used  by  developers  much  more 
frequently  than  is  Title  X.  As  noted 
above,  approximately  .1  percent  of 
subdivisions  in  the  United  States  are 
developed  under  Title  X.  Moreover 
because  few  Title  X-insured  mortgages 
are  provided  to  small  entities,  HUD  does 
not  believe  that  a  substantial  number  of 
small  entities  would  be  affected. 

The  General  Coimsel,  as  the 
Designated  Official  under  Executive 
Order  12808,  The  Family,  has 
determined  that  the  rule  will  not  have  a 
significant  impact  on  family  formation, 
maintenance,  or  well-being.  While  the 
proposed  rule  would  eliminate  a 
mortgage  insurance  program  that 
furthers  the  development  of  subdivisions 
available  for  housing  for  famiUes, 
relatively  few  lots  are  developed 
annually  under  the  program,  and 
alternative  conventional  financing  is 
available.  HUD,  thus,  does  not  believe 
that  the  rule  would  have  significant 
"family  impact." 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  federalism,  has 
determined  that  the  final  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  "federalism  implications."  The 
rule  would  eliminate  a  Uttle-used 
mortgage  insurance  program  to  assist 
private  developers.  It  should  have  no 
appreciable  impact  on  State  or  local 
governments. 


This  rule  was  not  Hsted  in  the 
Department's  Semiannual  Agenda  of 
Regulatioas  pabiished  on  A^  24. 
(54  FR 16708)  under  Execotive  Order 
12291,  Federal  Regulation,  and  the 
Regulatory  Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.12S. 

ListofSubjecto 

24  CFR  Part  200 

Administrative  practice  and 
procedure;  Claims;  Equal  Housing 
Opportunity;  Fair  Housing;  Housing 
standards;  Loan  programs:  housing  and 
community  development;  Mortgage 
insurance;  Organization  and  functions 
(Government  agencies);  Reporting  and 
recordkeeping  requirements;  Minimam 
Property  Standards;  Incorporati(Hi  by 
reference. 

24  CFR  Part  205 

Community  facilities;  Mortgage 
insurance;  Land  development. 

Accordingly,  the  Department  would 
amend  24  CFR  parts  200  and  205  as 

follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  part  200 
would  be  revised  to  read  as  follows: 

Autbotity:  Titles  I  and  II.  Natianal  Homing 
Act  (12  U.S.C  1701-in5>-18):  tec  7(d). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d)). 

9200.27    [Removed] 

2.  Section  200.27  would  be  removed. 

PART  205-MORTGAGE  INSURANCE 
FOR  LAND  DEVELOPMENT  (TTOE  X) 

3.  The  authority  citation  for  part  205 
would  continue  to  read  as  follows: 

Authority:  Sec.  lOlOi  National  Housing  Act 
(12  U.S.C.  1749JJ):  sec.  7(d).  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

4.  A  new  S  205.2  would  be  added  to 
read  as  follows: 

§205.2    Applicability 

Projects  with  legally  binding 
commitments  issued  before  |une  29, 
1989,  and  projects  with  notes  that  were 
initially  endorsed  before  June  29, 1989, 
under  Tide  X  of  the  National  Housing 
Act  will  be  governed  by  the  eligibility 
and  other  requirements  of  24  CFR  Part 
205  (Subpart  A)  in  effect  before  (insert 
effective  date  affinal  rule).  No  other 
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projects  will  be  eligible  for  insurance 
under  Title  X. 

faOMIhraiigh  20^49   (RwnowMI] 
5.  Sections  205.5  through  205.249 
would  be  removed. 

Dated  July  21. 1989. 
iMkKanip. 

Secretary. 

(FR  Doc.  80-18788  Piled  B-10-69:  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Minerais  Itanagenftent  Service 

30  CFR  Part  250 

ON  and  Gas  and  aulphur  Operatlone  In 
the  Outer  Continentai  SheH;  Safety 
and  Pollution-Prevention  Equipment 

AOINCY:  Minerals  Management  Service, 

Interior. 

ACnON:  Reopening  of  comment  period; 

notice  of  meeting. 

summary:  Current  rules  governing 
offshore  oil  and  gas  operations  require 
that  safety  and  pollution-prevention 
equipment  (i.e.,  surface  safety  valves, 
underwater  safety  valves,  and 
subsurface  safety  valves)  be 
manufactured  in  accordance  with  a 
quality  assurance  program  specified  in 
the  rule.  On  July  6. 1988.  the  Minerals 
Management  Service  (MMS)  issued  a 
notice  of  proposed  rulemaking  which 
would  amend  existing  rules  to  update 
the  American  National  Standard 
Institute/ American  Society  of 
Mechanical  Engineers  (ANSI/ASME) 
SPPE-1  quality  assurance  standard  from 
the  1985  edition  to  the  1988  edition  and 
to  provide  for  the  recognition  of  the 
American  Petroleum  Institute's  (API) 
quality  assurance  program,  API  Spec  Ql 
in  combination  with  API  Spec  14A  and 
Spec  14D,  as  an  acceptable  alternate  or 
optional  quality  assurance  program  for 
the  tnanufacture  of  safety  and  pollution- 
prevention  equipment.  This  notice 
reopens  the  comment  period  for 
additional  time  to  allow  Oie  public  to 
review  supplements  to  API  Spec  14A 
and  Spec  14D.  This  notice  also 
announces  a  public  meeting  to  discuss 
the  proposed  rule  change. 
DATES:  Comments  must  be  received  or 
postmarked  by  September  15, 1989.  The 
public  meeting  will  be  held  on  Thursday. 
August  31, 1989.  at  9:00  a.m. 
AOORESS:  Comments  should  be  mailed 
or  hand  delivered  to  the  Department  of 
the  Interior  Minerals  Management 
Service;  Mail  Stop  648;  381  Elden  Street: 
Hemdon.  Virginia  22070;  Attention: 
Gerald  O.  Rhodes. 


The  Public  Meeting  will  be  held  at  the 
Houston  Airport  Marriott,  Houston 
International  Airport,  Houston,  Texas. 

FOR  FURTHER  INFOIMATION  CONTACT: 

M.L  Courtois;  Chief,  Offshore 
Inspection  and  Enforcement  Division: 
Minerals  Management  Service;  Mail 
Stop  647;  381  Elden  Street:  Hemdon, 
Virginia  22070;  or  telephone  (703)  787- 
1576. 

SUPPLEMENTARY  INFORMATION:  The 

ciurent  regulation  requires  that  safety 
and  pollution-prevention  equipment  be 
manufactured  under  the  1985  edition  of 
the  ANSI/ASME  SPPE-1  quality 
assurance  program.  On  July  6, 1988, 
MMS  issued  a  notice  of  proposed 
rulemaking  (S3  FR  25349]  to  amend  the 
regulations  to  recognize  the  API  quality 
assurance  program  using  API  Spec  Ql  in 
combination  with  API  Spec  14A  and 
Spec  14D  as  an  acceptable  alternative  to 
the  ANSI/ASME  quality  assurance 
program  using  ANSI/ASME  SPPE-1  and 
to  incorporate  the  1988  edition  of  ANSI/ 
ASME  SPPE-1  in  lieu  of  the  1985  edition. 
Since  that  time,  AH  has  issued  its 
August  1989  Supplements  to  API  Spec 
14A  and  Spec  14D.  These  supplements 
provide  for  operators  to  report  receipt  of 
API  Spec  14A  and  Spec  14D  equipment 
to  manufacturers.  They  also  provide  for 
the  reporting  of  equipment  failures  to 
API  and  the  manufactiu'ers.  Since 
several  of  the  comments  received  in 
response  to  the  proposed  hile  concerned 
similar  reporting  provisions,  MMS  is 
reopening  the  comment  period  to  allow 
parties  to  review  the  supplements  to  API 
Spec  14A  and  Spec  14D  and  to  submit 
additional  comments  on  the  basis  of 
these  supplements. 

The  proposed  rule  remains  unchanged 
from  the  rule  proposed  in  the  Federal 
Register  Notice  of  July  6. 1988,  except 
that  the  editions  of  API  Spec  14A  and 
Spec  14D  proposed  to  be  incorporated 
by  reference  include  Supplement  1  of 
August  1989  for  eadi  of  the  documents. 

The  MMS  is  also  holding  a  public 
meeting  to  discuss  the  proposed  rule. 
The  public  meeting  will  be  held  at  the 
time  and  location  given  above. 

Comment  submitted  during  the 
original  comment  period  need  not  be 
resubmitted.  I 

Dated:  August  4, 1989. 
William  D.  Bettenberf. 

Associate  Director  foe  Offshore  Minerals 
Management. 

[FR  Doc.  89-18864  Filed  8-10-89;  8:45  am] 

WLLNM  CODE  431IHm-|| 


Office  of  Surface  Mining  Reclanurtion 
Enforcement 


30  CFR  Part  920 


Maryland  Permanent  Regulatory 
Program;  PulMIc  Notice;  Permitting; 
Reporting  Requirements;  Bond 
Forfeiture. 


aqency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule.! 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Maryland  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Maryland  program)  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendments  are 
intended  to  incorporate  rule  changes 
initiated  by  the  State.  The  proposed 
amendments  change  certain  definitions, 
administrative  procedures  for  permitting 
and  regulating  coal  mining,  and  the 
powers  and  duties  of  the  Land 
Reclamation  Committee. 

This  notice  sets  forth  the  times  and 
locations  that  the  Maryland  program 
and  proposed  amendments  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4e00  p.m.  on 
September  11, 1989.  If  requested,  a 
public  hearing  on  the  proposed 
amendments  will  be  held  at  1:00  p.m.  on 
September  5, 1989.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  on  or  before  4c00  p.m.  on 
August  28. 1989.  I 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to:  Mr. 
James  C.  Blankenship,  jr..  Director, 
Charleston  Field  Office,  at  the  address 
listed  below.  Copies  of  the  proposed 
amendments  and  all  written  comments 
received  in  response  to  this  notice  will 
be  available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays. 

Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSMRE's 
Charleston  Field  Office. 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Charleston  Field 

Office,  Attention:  Maryland 
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Adminisfrative  Record.  603  Morris 
Street,  Charleston.  West  Virginia 
25301.  Telephone:  (304)  347-7158 

Maryland  Bureau  of  Mines,  69  Hill 
Street,  Frostburg,  Maryland  21532, 
Telephone:  (301)  689-4136. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Blankenship,  Jr.,  Director. 

OSMRE.  Charleston  Field  Office, 

Telephone:  (304)  347-7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  February  18, 1982.  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Information  regarding  general 
background  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Maryland  program  can 
be  found  in  the  February  18, 1982, 
Federal  Register  (47  FR  7214-7217). 

Subsequent  actions  concerning 
amendments  to  the  Maryland  program 
are  contained  in  30  CFR  920.16. 

n.  Discussion  of  Proposed  Amendments 

By  letter  dated  June  15, 1989,  the 
Maryland  Bureau  of  Mines  (MDBOM) 
submitted  copies  of  Senate  Bills  (SB) 
118. 119  and  120.  They  were  passed  and 
entered  as  Chapters  481. 309  and  310. 
respectively,  by  the  1989  Maryland 
General  Assembly,  as  proposed 
amendments  to  Maryland's  approved 
program  in  accordance  with  30  CFR 
732.17(g). 

SB  118.  which  concerns  the  deep 
mining  of  coal,  applies  to  Sections  7- 
5A-05.  7-5A-05.1,  7-5A-05.2,  7-5A-09. 
7-5A-10,  and  7-5A-13  of  the  Maryland 
Annotated  Code  (MAC),  Natural 
Resources  Article. 

MAC  section  7-5A-05(c)  was  revised 
to  require  the  applicant  to  publish  a 
pubUc  notice  of  intended  mining.  The 
State  formerly  issued  the  public  notice. 
The  contents  of  the  public  notice  are 
delineated  in  this  section. 

MAC  section  7-5A-05(d)  was  revised 
to  require  that  a  pubUc  hearing,  if 
requested,  is  to  be  held  at  least  15  days 
but  not  more  than  60  days  after  the 
MDBOM  provides  pubUc  notice  of  the 
hearing.  Further,  the  MDBOM  shall 
notify  the  applicant  and  publish  the 
hearing  date  in  a  newspaper.  Copies  of 
the  application  are  to  be  available  for 
public  inspection  and  a  record  of  the 
hearing  is  to  be  made  available  to  the 
public. 

MAC  section  7-5A-05.1  was  added  to 
require  MDBOM  to  adopt  regulations  to 
protect  against,  prevent,  or  correct 
material  damage  due  to  mine 
subsidence.  Existing  regulations  in  the 
Code  of  Maryland  Administrative 


Regulations  (COMAR)  are  to  remain  in 
effect  under  this  section  until  any 
changes  are  proposed  and  adopted. 

Section  7-5A-05.2  was  added  to 
require  an  operator  to  replace  the  water 
supply  of  affected  legitimate  landowners 
whose  underground  or  surface  source 
has  been  adversely  affected  by  deep 
mining  operations.  It  defines  Maryland 
Department  of  Natural  Resotm%s 
requirements  and  responsibilities  in  this 
area  and  allows  use  of  deep  mining 
funds  to  replace  affected  water  supplies 
if  the  operator  fails  to  do  so. 

MAC  section  7-5A-09(c)  was  revised 
to  modify  the  wording  regarding 
duration  of  bond  liability  with  respect  to 
a  mining  operation.  A  bond  may  not  be 
fully  released  until  all  permit  conditions 
and  State  regulations  have  been 
satisfied. 

MAC  section  7-5A-10(d)  was  revised 
to  require  that  forfeited  funds  be 
directed  to  the  Deep  Mining  Fund  and 
used  for  reclaiming  the  land  affected  by 
the  operation  from  which  the  specific 
bond  was  forfeited.  It  also  specifies  that 
forfeited  funds  in  excess  of  the  site 
specific  reclamation  requirements  may 
be  used  to  reclaim  any  other  land 
adversely  affected  by  deep  mining. 

MAC  section  7-5A-13(c)  regarcSng 
reclamation  inspections,  and  MAC 
section  7-5A-13(d)  regarding  refunding 
or  forfeiting  bond  were  both  deleted. 
Section  (c)  required  the  MDBOM  to 
conduct  at  least  annual  inspections  of 
the  completed  mine  sites  to  determine 
the  adequacy  of  the  reclamation  work. 
Section  (d)  required  the  MDBOM  to 
refund  or  forfeit  bond  no  later  than  five 
years  from  the  filing  date  of  the 
completion  report. 

SB  119,  which  concerns  the  strip 
mining  of  coal,  applies  to  MAC  sections 
7-502(n),  7-505(c)(l),  7-505(d)(l).  7- 
505(k),  7-507(a),  7-507(b),  7-509,  and  7- 
514(d). 

A  new  definition  was  added  to  MAC 
section  7-501  (n).  The  term  "surface  coal 
mining"  is  defined  as  "open  pit  mining" 
or  "strip  mining." 

MAC  sections  7-505(c)(l)  and  7- 
505(d)(1)  were  changed  to  require 
MDBOM  approval  of  the  text  of  an 
applicant's  public  notice  for  permits  and 
permit  revisions  prior  to  publication. 

MAC  section  7-505(k]  was  added  to 
require  prior  written  approval  of  the 
MDBOM  before  transfers,  assignments, 
or  sale  of  right  granted  under  a  permit 
may  be  executed. 

MAC  section  7-507(a)  was  reworded 
to  clarify  the  requirement  of  an  annual 
and  monthly  production  personnel- 
safefy-reclamation  status  report. 

MAC  section  7-507(b)  was  revised  to 
require  submission  of  the  Mining  and 
Reclamation  Progress  Report  for  every 


strip  mine  operation  i^ch  continues  in 
oi)eration  beyond  one  year. 

MAC  section  7-509  was  revised  to 
require  submission  of  a  completion 
report  by  each  operator  after  completion 
of  all  coal  removal  and  reclamation. 
MDBOM  review  of  this  report  is 
generally  defined  along  with  further 
operator  requirements,  options,  and 
actions. 

SB  120,  which  concerns  strip  mining  of 
coal  and  the  powers  and  duties  of  the 
Land  Reclamation  Committee,  applies  to 
MAC  sections  7-203(h),  7-205(b)  and  (c). 
7-505(c)  and  (d),  7-507(c)(3),  and  7- 
510(b). 

MAC  section  7-203(h)  was  added.  It 
allows  utilization  of  funds  from  any 
source  for  the  reclamation  and 
revegetation  of  areas  affected  by 
bituminous  coal  mining. 

MAC  section  7-205(b)  was  deleted 
and  replaced  with  MAC  section  7- 
205(b)(1)  and  (2).  The  Land  Reclamation 
Committee's  (LRC)  authorify  to 
determine  the  amount  of  revegetation 
bonds  was  deleted.  The  LRC  may 
"approve,  reject  or  modify  reclamation 
plans  for  Surface  Coal  Mine  Permit 
Applications".  Other  elective  and 
mandatory  responsibilities  are 
delineated. 

MAC  section  7-205(c)  was  deleted 
and  replaced.  The  mandatory  annual 
report  regarding  each  major  watershed 
in  Garrett  and  Allegany  counties  was 
deleted.  The  replacement  provision 
requires  the  LRC  to  notify  the 
department  if  it  believes  a  violation  of 
law,  regulation  or  permit  conditions 
exists.  The  Department  is  required  to 
respond  to  the  committee's  notification. 

MAC  section  7-507(c)(3)  was  deleted. 
It  allowed  LRC  members  to  enter  any 
open-pit  operation  to  determine  land 
reclamation  ccnditions  and  progress.  It 
also  provided  LRC  authorify  to  suspend 
the  permit  until  corrective  action  was 
taken. 

MAC  section  7-510(b)  which  required 
LRC  approval  for  the  Department  to 
receive  and  expend  funds  for 
reclamation  and  revegetation  of  any 
strip  mined  area  was  deleted. 

in.  Public  Comment  Pnxedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(b).  OSMRE  is  now 
seeking  comments  on  whether  the 
amendments  proposed  by  Maryland 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Maryland 
program. 


BEST  COPY  AVAILABLE 


Fadanl  Registar  /  Vol.  54,  No.  154  /  Friday,  August  11,  1989  /  Proposed  Rules 


Written  Coaanents 

Written  conunents  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  Include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  die  time 
indicated  mider  "DATtt"  or  at  locations 
other  dian  the  OSMRE  Charleston  IReld 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  "MM  miTMEii  mtonmation 
CONTACT"  by  4:00  p.m.  on  August  28, 
1988.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  ofHcials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  sp^fied  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  sdieduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting  rather  than  a  public 
hearing,  may  be  held. 

Persons  wishing  to  meet  with  OSMRE 
represeotativet  to  discuss  the  proposed 
amendments  may  request  a  meeting  at 
the  OSMRE  ofBce  listed  under 
"AOOMMfS"  by  contacting  the  person 

listed  under  "row  njRTHEII  INFORMATION 

CONTACT."  All  such  meetings  will  be 
open  to  the  public  and.  if  possible, 
notices  of  meetings  will  be  posted  at  the 
locations  under  "ADomttll".  A  written 
summary  of  each  meeting  will  be  made 
a  part  of  the  Administrative  Record. 

List  of  Subjects  in  90  CFR  Part  B20 

Coal  mining,  Inteigovemmental 
relations.  Surface  mining.  Underground 
mining. 

Datad:  Augiut  3. 1989. 
Jeffrav  D.  lamtt. 

Aaaiataal  Dutctor,  SuiunFMd  Operations. 
[FR  Doc.  a»-1882B  FUsd  S-10-M(  845  am] 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  6F3386/P487:  FRL  3628-4] 

Pesticide  Tolerancas  for  Iprodione 

AOENCy:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 


r:  This  dociment  proposes  to 
establish  a  permanent  tolerance  for 
residues  of  the  fungicide  iprodione  in  or 
on  potatoes.  This  regulation  to  establish 
the  maximum  permissible  level  for 
residues  of  iprodione  in  or  on  tiiis  raw 
agricultural  commodity  was  requested 
by  Rhone-Poulenc  lac. 
DATE:  Comments,  identified  by  the 
document  control  nisnber  (PP  6F3366/ 
P487),  must  be  received  on  or  before 
August  28, 1989. 

ADOHESO:  By  mail  stbmit  written 
comments  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  401 M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM#2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  inlbrmation  as 
"Confidential  Business  Information" 
(CBI).  Information  89  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Informadon  not  madced  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  ad^ess 
given  above,  fi-om  8  a  jn.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT  By 

mail:  Susan  Lewis.  Acting  Product 
Manager  (I^  21,  Registration  Division 
(H-7505C),  Environmental  Protection 
Agency.  401 M  St..  SW.,  Washington,  DC 
2046a  Rm.  227,  CM#2, 1921  lefferson 
Davis  Hi^way,  Arlington.  VA  22202, 
(703}-557-1900. 

8UPFLEMENTARY  INfORMATION:  EPA 
issued  a  notice,  published  in  die  Federal 
Regiatar  of  March  19, 1966  (51 FR  9514), 
which  announced  tluit  Rhone-Pouienc, 
Inc.,  P.O.  Box  12014, 2  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27700,  had  submitted  a  pesticide  petition 
(PP  6F33e6)  to  EPA  proposing  that  40 


CFR  part  180  be  amended  by 
establishing  tolerances  for  die  combined 
residues  of  the  fungicide  iprodione  [3- 
(3,5-dichlorophenyl)-N-(l-methylethyl}- 
2,4-dioxo-l-imidazolidinecart>oxamide], 
its  isomer  [3-(l-mediyletliyl)-N-(3,5- 
dichlorophenyl)-2,4-dioxo-l- 
imidazoiidinecarboxamlde],  and  its 
metabolite  [3-(3,5-dichlarophenyi}-2,4- 
dioxo-l-imidazolidinecarboxamide]  in 
or  on  potatoes  at  0.5  part  per  million 
(ppm). 

A  rule  was  published  in  the  Federal 
Registw  of  lune  8, 1988  (53  FR  21452) 
that  established  a  tolerance  for  a  period 
of  1  year  fiom  the  date  of  publication  of 
the  nile  in  the  Federal  Ra^ster.  Based 
on  the  review  of  the  potato-processing 
data,  the  Agency  wiU  determine  whether 
the  issuance  of  a  permanent  tolerance  is 
appropriate.  No  commeats  were 
received  in  response  to  the  rule. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  Rhone-Poulenc.  Ina, 
submitted  a  potato-processing  study  that 
adequately  demonstrates  that  iprodione, 
its  isomer,  and  its  metabolite  are  not 
likely  to  concentrate  in  potato  waste. 
Based  on  these  data,  the  published 
tolerance  that  expired  on  June  8, 1989  for 
iprodione,  its  isomer,  and  its  metabolite 
would  adequately  cover  iprodione 
residues  in  potatoes.  This  document 
proposes  to  establish  a  permanent 
tolerance  for  iprodione,  its  isomer,  and 
its  metabolite  in  or  on  potatoes  at  05 
ppm. 

The  toxioological  data  considered  in 
support  of  the  proposed  tolerance 
include: 

1.  A  diree-generationrat  reproduction 
study  using  itosage  levek  of  0,  250, 500, 
and  2,000  ppm  with  a  ne-observed-effect 
level  (NOEL)  of  500  ppia  (25  milligrams 
per  kilogram  of  body  weight  per  day 
(mg/kg  bwt/day)),  a  reproductive 
lowest-efiect  level  (LELj  of  2,000  ppm 
(100  mg/kg  bwt/day),  and  a  systemic 
NOEL  equal  to  or  greater  than  2,000  ppm 
(100  mg/kg  bwt/day); 

2.  A  rabbit  teratology  study  in  which 
the  following  doses  weie  administered 
by  gavage:  0, 20, 60,  and  200  mg/kg  bwt 
resulting  in  a  teratogenk:  NOEL  equal  to 
or  greats  than  60  mg/lqg  bwt; 

3.  A  rat  teratology  stady  in  which  the 
following  doses  were  administered  by 
gavage:  0, 40, 90,  and  200  mg/kg  bwt 
with  a  developmental  tlixicity  NOEL 
equal  to  90  mg/kg/bwt  and  an  L£L  of 
200  mg/kg  bwt; 

4.  A  24-month  feeding/oncogenicity 
study  in  rats  using  dosage  levels  of  125, 
250,  and  1,000  ppm  (6.2$,  12.5,  and  50 
mg/kg  bwt/day),  wfahA  showed  no 
oncogenic  effects  ondev  the  conditions 
of  the  study. 


Federal  Regjster  /  Vol.  54.  No.  154  /  Friday,  August  11.  1989  /  Proposed  Rules 33045 


5.  An  18-month  oncogenicity  study  in 
mice  using  dosage  levels  of  200,  500,  and 
1,250  ppm  (28.6,  71.4,  and  178.6  mg/kg 
bwt/day),  which  showed  no  oncogenic 
effects  under  the  conditions  of  the  study. 

6.  A  1-year  dog  feeding  study  using 
dosage  levels  of  168, 600,  and  3,600  ppm 
(4.2, 15,  and  90  mg/kg  bwt/day)  with  a 
NOEL  of  168  ppm  (4.2  mg/kg  bwt/day) 
and  an  LEL  of  600  ppm  (15  mg/kg  bwt/ 
day);  and 

7.  A  90-day  dog  feeding  study  using 
dosage  levels  of  800,  2,400,  and  7,200 
ppm  (20.  60,  and  180  mg/kg  bwt/day) 
with  a  NOEL  of  2,400  ppm  (60  mg/1^ 
bwt/day)  and  an  LEL  of  7,200  ppm  (180 
mg/kg  bwt/day). 

Data  currendy  lacking  is  an 
appropriate  animal  metabolism  study. 
The  registrant  will  be  submitting  this 
study  to  the  Agency  by  the  end  of  1989. 

The  acceptable  daily  intake  (ADI) 
based  on  the  NOEL  of  4.2  mg/kg  bwt/ 
day  from  the  1-year  dog  feeding  study 
and  using  a  hundredfold  safety  factor  is 
calculated  to  be  0.04  mg/kg  bwt/day. 
The  total  exposure  from  the  previously 
established  tolerances  using  data  on 
anticipated  residues  (estimate  of 
residues  of  pesticides  found  on  food  at 
the  time  of  consumption)  fiom  field 
studies  and  percent  crop  treated  data 
plus  the  proposed  tolerance  is  0.011223 
mg/kg  bwt/day  and  utilizes  28.1  percent 
of  die  ADI  for  die  overall  U.S. 
population. 

The  June  8. 1988  Federal  Register 
Notice  for  Iprodione  on  potatoes  stated 
that  the  tolerance  and  the  previously 
established  tolerances  utilize  a  total  of 
109.4  percent  of  die  ADI  for  die  U.S. 
population;  however,  the  Agency 
believes' that  the  actual  residues  to 
which  the  public  is  likely  to  be  exposed 
are  considerably  less  than  indicated  by 
the  TMRC  for  the  following  reasons: 

1.  Not  all  the  planted  crop  for  which  a 
tolerance  is  established  is  normally 
treated  with  the  pesticide. 

2.  Most  treated  crops  have  residue 
levels  which  are  below  the  established 
tolerance  level. 

3.  Not  all  crops  contributing  to  the 
TMRC  (PADI)  are  likely  to  be  consumed 
by  an  individual.  Therefore  the  Agency 
now  used  anticipated  residues  and 
percent  crop  treated  for  the  ADI 
anaylsis  since  this  more  accurately 
reflects  the  amount  of  pesticide  residue 
likely  to  be  consumed  than  does  the 
tolerance. 

There  are  no  regulatory  actions 
pending  against  the  registration  of 
iprodione.  The  metabolism  of  iprodione 
in  plants  and  animals,  except  for  an 
appropriate  toxicology  laboratory 
animal  metabolism  study  as  noted 
above,  is  adequately  understood  for 
purposes  of  the  tolerance.  An  analytical 


method,  gas  liquid  chromatography 
using  an  electax)n  captiire  detector,  is 
available  in  Volume  II  of  the  "Pesticide 
Analytical  Manual"  for  enforcement 
purposes. 

Based  on  the  data  and  information 
considered  by  the  Agency,  it  is 
concluded  that  the  pesticide  is  useful  for 
the  purposes  for  which  the  tolerance  is 
sought,  and  it  is  concluded  that  the 
proposed  tolerance  will  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tolerance  be  established  as  set 
forth  below. 

As  provided  for  in  the  Administrative 
Procedures  Act  (5.  U.S.C.  553  (d)  (3),  the 
time  for  comment  period  is  shortened  to 
less  than  30  days  because  of  the 
necessity  to  expeditiously  provide  a 
means  to  control  sclerotinia  on  potatoes. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
conti-ol  number.  [PP  6F3366/P487].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 
given  above  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjecte  In  40  CFR  Part  180 

Administi-ative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  August  4, 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18(WAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 


S  180.389    [Amandad] 

2.  In  §  180.399  Iprodione;  tolerances 
for  residues  by  amended  paragraph  (a) 
by  removing  the  footnote  1  in  the  entry 
for  potatoes  and  at  the  end  of  the  table. 
[FR  Doc  89-18948  FUed  8-10-89;  8:45  am] 
BtUMQ  COCCI 


DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

46  CFR  Parte  10  and  15 

[CQD  84-060] 

RIN2115-AB67 

Ucenaing  of  PHota;  Manning  of 
Vaaaeia-Pilota;  Prince  ¥niliam  Sound 
Pilotage 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  withdrawal. 

summary:  The  Coast  Guard  is 
withdrawing  the  proposal  regarding 
Prince  William  Sound  Pilotage 
contained  in  the  Supplemental  Notice  of 
Proposed  Rulemaking  published  in  the 
Federal  Register  on  June  6, 1988  [53  FR 
20654).  A  study  group  has  been 
appointed  by  die  Commandant  of  the 
Coast  Guard  to  examine  a  number  of 
issues  relating  to  pilotage,  including 
Prince  William  Sound  pilotage  (see  54 
FR  31130).  Further  action  on  the 
remainder  of  the  proposals  in  this 
docket  (CGD  84-060)  will  be  held  in 
abeyance  until  the  completion  of  the 
pilotage  study. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  J.  Hartke,  Merchant  Vessel 
Personnel  Division  (G-MVP/12).  Room 
1210.  U.S.  Coast  Guard  Headquarters, 
2100  Second  Sti«et,  SW.,  Washington, 
DC  20593-0001,  (202)  267-0217. 

Dated:  August  7, 1989. 
IJ}.Sipes, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief  Office 

of  Marine  Safety,  Security  and  Environmental 

Protection. 

[FR  Doc.  89-18837  Filed  8-10-89;  8:45  am] 

BUJJNO  CODC  Mie-14-M 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  205 

Department  of  Defenae  Federal 
AcqulaltkNi  Regulation  Supplement; 
DFARS  PutHldzing  Contract  Actiona 

agency:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule  and  request  for 
public  comment. 
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r.  The  Defense  Acquisition 
Regulatory  (DAR)  Council  is  considering 
changes  to  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DEARS),  to  delete  DFARS  205.101(aK2) 
and  DFARS  206.201(S-70).  These 
changes  are  being  proposed  as  the 
coverage  is  considered  to  be  an 
unnecessary  duplication  of  the  FAR. 

OATt:  Comments  concerning  the 
proposed  rule  must  be  received  by 
September  11, 1989,  to  be  considered  in 
formulating  a  final  rule.  Please  cite  DAR 
Case  89-403  in  all  correspondence 
related  to  this  issue. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  Defense 
acquisition  Regulatory  Council,  ATTN: 
Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  ODASD(P)/ 
DARS,  c/o  OASD(P&L)  (MflcRS),  Room 
3D139,  The  Pentagon,  Washington,  DC 
20301-3062. 

FOR  niRTHni  INTORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  telephone  (202) 
607-7266. 


SUPPLEMCMTARV  MRORMATION: 

A.  Background 

The  Defense  Acquisition  Regulatory 
Council  is  considering  the  following 
deletions  from  the  DFARS  as 
unnecessary  duplication  of  the  FAR. 
DFARS  205.101(a)(2]  is  deleted  as  the 
existing  coverage  in  FAR  5.101(a)(2) 
adequately  covers  tbe  requirements. 
DFARS  205.210(S-70)  is  deleted  as  it  is 
an  unnecessary  supplementation  of  FAR 
5.201. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  does  not  constitute 
a  significant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Public  Law 
98-577  and  publication  for  public 
comment  is  not  required.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply.  However,  comments  from  small 
entities  concerning  the  affected  DFARS 
Subpart  will  be  considered  in 
accordance  with  section  610  of  the  Act. 
Such  comments  mutt  be  submitted 
separately  and  cite  DFARS  Case  89- 
610D  in  correspondtnce. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  informtion 


collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501  et.  seq. 

List  of  Subjects  in  48  CFR  Part  205 

Government  Procurement. 

Charles  W.Uoyd, 

Executive  Secretary,  Defense  Acquisition 
Regulatory  Council. 

Therefore,  it  is  proposed  that  48  CFR 
part  205  be  amended  as  follows: 

PART  205-PUBUCIZINQ  CONTRACT 
ACTIONS 

1.  The  authority  citation  for  48  CFR 
part  205  continues  to  read  as  follows: 

Autbotity:  S  U.S.C  301, 10  U.S.C.  2202.  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 


§205.101    [Removed] 

2.  Section  205.101  is  semoved  in  its 
entirety. 

§205.201    [Amtndwl] 

3.  Section  205.201  is  amended  by 
removing  paragraph  (S-70). 

[PR  Doc.  89-18774  Filed  B>10-89:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niies  or 
proposed  niles  that  are  appficable  to  ttte 
publia  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  nilngs,  delegalions  of 
auttKXity,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  seclioa 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  ne»earch  Service 

Intent  To  Grant  an  Exdualve  Ucenae 
to  the  University  of  Nebraska 

agency:  Agricultural  Research  Service. 

USDA 

ACTION:  Notice  of  intent. 

summary:  Notice  is  hereby  given  that 
the  U.S.  Department  of  A^culture, 
Agricultural  Research  Service,  intends 
to  greant  to  the  University  of  Nebra^a. 
Lincoln.  Nebraska,  an  exclusive  license 
to  U.S.  Patent  No.  4.285.048.  "Automatic 
Moisture  Control  for  Roller  /^licator," 
issued  May  5, 1981. 

DATSS:  Comments  must  be  received  on 
or  before  Octob»  10, 1989. 
ADDRESSES:  Send  comments  to:  USDA 
ARS-Office  of  Cooperative  Interactions. 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard,  Building  005,  Room 
401.  BARC-W.  Beltsville,  Maryland 
20705. 
FOR  FURTHER  INFORMATION  CONTACR 

M.  Ann  Whitehead  of  the  Office  of 
Cooperative  Interactions  at  die 
Beltsville  address  pven  above; 
telephone:  301/344-2786.  (FTS)  344-2766. 
SUPPLEMENTARY  IWROIIMATION.  The 
USDA-ARS  intends  to  grant  to  the 
University  of  Nebradca,  Lincoln, 
Nebraska,  an  exclusive  license  in  the 
United  States  to  practice  the  invention 
disclosed  in  U.S.  Patent  No.  4,2654)48 
"Automatic  Moisture  Control  for  Roller 
Applicator."  issued  May  5. 1981.  Patent 
rights  to  tills  invention  are  assigned  to 
the  United  States  of  America  as 
represented  by  the  Secretary  of 
Agriculture,  llie  exdosive  license  will 
be  royalty  bearing  and  will  comply  with 
the  provisions  of  35  U.S.C.  209  and  37 
CFR4MJ. 

It  is  in  tbe  public  interest  to  so  license 
this  invention  so  as  to  Jointly  market 
this  invention  widi  University  of 
Nebraska  owned  U.S.  Patent  Na 


4.223,479.  The  inventions  are  closely 
related;  effective  practice  of  one 
invention  requires  the  practice  of  the 
other.  Bringing  the  invsitions  to  the 
point  of  practical  application  requires 
their  marketing  and  marketing  of  the 
inventions  cannot  be  achieved  if  they 
are  not  marketed  together. 

The  license  will  be  granted  unless 
ARS  receives  written  evidence  and 
argument  which  convincingly 
establishes  tiiat  the  intended  course  of 
actions  is  not  in  the  public  interest. 
William  R  Teflent. 
Assistant  Administrator. 
[FR  Doc.  80-18854  Filed  ^-10-89;  8:45  am] 


Food  Safety  and  Inspection  Service 

[DociwtNo.S»-024N] 

National  Advisory  Committee  on 
Microbiologieal  Criteria  for  Foods; 
Meeting  and  Announcement  of  New 
Members 

Notice  is  hereby  given  that  a  meeting 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods,  Meat 
and  Poultry  Subcommittee  will  be  held 
on  Wednesday.  Thursday,  and  Friday. 
August  30  to  September  1. 1988.  llie 
hours  of  the  meeting  are  as  foDows: 
10:00  aja.  to  5:00  pan.  on  Wednesday. 
8:30  ajn.  to  5:00  p jn.  on  Thursday,  and 
8:30  ajn.  to  1  A)  p.m.  on  Friday.  The 
meeting  will  be  held  at  the  Resideiu» 
Inn-0'Ku«,  9450  W.  Lawrence  Avenue, 
Chicago,  Illinois  60601. 

Notice  is  hereby  given  that  six  new 
members  have  been  added  to  the 
Committee.  The  new  members  are:  Dr. 
Catherine  E.  Adams,  Special  Assistant 
to  the  Administrator,  Food  Safety  and 
Inspection  Service.  Washington.  DC;  Dr. 
Freuok  M.  Calia.  Vice  Chairman  and 
Director  of  Education,  University  of 
Maryland,  School  of  Medicine.  College 
Park.  MD;  Dr.  David  W.  Dreesen. 
Associate  Professor.  Department  of 
Medical  Microbiology.  University  of 
Georgia.  College  of  Veterinary 
Medicine,  Athens.  GA  Dr.  Ranzell 
Nickelson,  n.  President,  ^plied 
Microbiological  Service.  Inc..  College 
Station,  TX;  Dr.  Merie  D.  Pioson,  Head, 
Department  of  Food  Science  and 
Technology,  Virginia  Polytechnic 
Institute  and  State  University, 
Blacksburg,  VA  and  Dr.  David  M. 


Theno.  Jr.,  Director  of  Technical 
Services,  Foster  Fauns.  Uvingston.  CA. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agriculture  and  Healdi  and  Hnman 
Services  concerning  the  devekq)ment  of 
microbiological  criteria  by  whidi  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  whether 
foods  have  been  produced  using  good 
manufacturing  practices. 

The  subcommittee  will  be  meeting  to 
review  and  discuss  assignments  referred 
to  them  by  the  full  committee  and  to 
prepare  comments  on  those 
assignments. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  before  or  after  the  meeting  and 
should  be  addressed  to  Ms.  Catherine 
M.  DeRoever,  Director,  Executive 
Secretariat.  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  3175,  South  Agriculture 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250. 
Background  materials  are  available  for 
inspection  by  contacting  Ms.  DeRoever 
on  (202)  447-0150. 

Done  at  Washington,  DC  on  August  8, 1980. 
Lsstar  14.  Crawford. 
Chairman. 
[FR  Doc.  80-18836  Hied  8-10-89;  8.-45  am] 


Forsst  Service 

Relocation  of  a  Segment  of  Queetar 
fipeane  vompany  e  aHanane  w  ei  uas 


National  Foreet,  CartKNi,  Emery  and 
Sanpete  Counties.  Utah 

agency:  Forest  Service.  USDA 

ACTKMC  Notice  of  intent  to  prepare 
environmental  impact  statement  (EIS). 

summary.  The  Forest  Service  will 
prepare  an  eirvironmental  impact 
statement  for  a  proposal  to  relocate  a 
4.25  mile  segment  of  Mainline  #  41.  The 
purpose  is  to  bypass  an  area  where  coal 
mining  has  been  proposed  and  avoid 
potential  damage  from  mining  induced 
subsidence.  The  segment  of  ^  pipeline 
pnqxMed  for  relocation  is  authmized 
under  a  Forest  Service  ^wdal-Use 
Permit 


I 

Fedwal  Ragirtw  /  Vol.  54,  No.  154  /  Friday.  August  11.  1989  /  Notices 


DATS  Commwits  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  September  14. 1960. 
AOOnnta:  Send  written  comments  to 
George  Monis,  Forest  Si^Mrvisor, 
Manti-U  Sal  National  Forest  589  West 
Price  River  Drive,  Price.  Utah  84501. 
KM  RNIfNBI  MRMMATION  CONTACT: 

Aaron  Howe.  Engineering/Minerals 
Staff  Officer.  (801)  687-2817. 

Tlie  Forest  Supervisor  must  evaluate 
the  proposal  and  any  viable  alternatives 
(includhig  the  '^o  action"  alternative]  to 
decide  whether  or  not  to  allow  the 
pipeline  to  be  moved  and  to  modify  the 
existing  Special-Use  Permit  The 
proposal  depending  on  which 
alternative  is  approved,  could  require  an 
amendment  to  the  Manti-La  Sal  National 
Forest  Land  and  Resource  Management 
Plan.  Issues  and  concerns  to  be 
addressed  in  the  EIS  will  be  determined 
through  project  scoping.  For  this 
purpose,  the  Forest  is  requesting  written 
comments  as  discussed  above  and  will 
hold  a  pubUc  meeting  in  Price.  Utah  on 
August  30. 1969.  The  proposed  action 
involves  only  National  Forest  system 
lands  administered  by  the  Manti-La  Sal 
National  Forest  Other  alternatives 
could  involve  adjacent  lands  and  other 
land  owners  or  agencies.  George  Morris. 
Forest  Supervisor,  will  be  the 
responsible  official  in  regard  to  National 
Forest  System  lands.  The  Forest 
anticipates  release  of  the  Draft  EIS  for 
public  review  on  January  29, 1990. 

The  comment  period  on  the  draft 
environment  impact  statement  will  be  45 
days  from  the  date  the  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  proposed  action 
participate  at  that  time.  To  be  the  most 
helpful,  comments  on  the  draft 
environmental  impact  statement  should 
be  as  specific  as  possible  and  may 
address  the  adequacy  of  the  statement 
or  the  merits  of  the  alternatives 
discussed  (see  The  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewers'  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519.  553 
(1078).  Enidronmental  objections  that 
could  have  been  raised  at  the  draft  stage 
may  be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 


impact  statement  Ctiy  ofAngoon  v. 
Model,  (9th  Circuit  1986]  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  480  F.  Supp. 
1334, 1338  (ED.  Wis.  1980).  The  reason 
for  this  is  to  ensure  ttiat  substantive 
comments  and  objeotions  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  AugUBt  2, 1968. 
Geotga  A.  Morris. 

Forest  Supervisor.  Manti-La  SaJ  National 

Forest 

[FR  Doc  88-18S53  FUed  8-10-69;  8:45  am] 

SajJNQ  COOK  ■41A-11-M  I 

DEPARTMENT  OF  COMMERCE 

National  Ocaanie  and  Atmosptwric 
Admlnlatratlon 

Endangered  Spaclae:  laauanca  of 
Permit;  SL  George'8  School  (P437) 

On  December  28. 1988,  notice  was 
published  in  the  Federal  Register  (53  FR 
47568)  that  an  application  had  been  filed 
by  St  George's  School,  Newport  Rhode 
Island  02840,  for  a  permit  to  take  by 
capture,  tag,  measure,  weight  and 
release  sea  turtles  from  the  species 
green  turtle  [Chelonia  mydas), 
loggerhead  turtle  [Coretta  caretta], 
hawksbill  turtle  [Eretmochelys 
imbricata),  leatherback  turtle 
[Dermochelys  coriacea),  olive  ridley 
turtle  [Lepidochelya  olivacea).  and 
Kemp's  ridley  turtle  [Lepidochelys 
kempii]  for  scientific  purposes. 

Notice  is  hereby  given  that  on  August 
4. 1989,  as  authorized  by  the  provisions 
of  the  Endangered  Species  Act  of  1973, 
the  National  Marine  Fisheries  Service 
issued  a  Permit  for  the  above  taking, 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Spacies  Act  of  1973,  is 
based  on  ti^e  finding  that  such  Permit: 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  Permit  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  Section  2  of  the  Act  This  Permit  was 
also  issued  in  accordance  with  and  is 
subject  to  parts  220-222  of  Title  50  CFR. 
the  National  Marine  Fisheries  Service 
regulations  govemiag  endangered 
species  permits. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  F^tectad  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  Room  7324,  Silver 
Spring.  Maryland  20910; 

Director.  Northeaet  Region,  National 
Marine  Fisheries  Service.  One 


Blackburn  Drive,  Gloucester, 
Massachusetts  01930;  aad 

Director,  Southeast  Region.  National 
Marine  Fisheries  Service.  9450  Koger 
Blvd..  St  Petersburg,  Florida  33702. 

Dated:  August  4, 1969. 
Nancy  Ftwtar. 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doa  68-18795  Filed  8-10-88;  8:45  am] 


National  Marina  Flahariaa  Servica, 
Endangarad  Marina  Mammala:  Parmit 
Application;  Sigma  Chamical  Co. 
(P419B)  I 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Mcuiae  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407],  and  the  Regulations  Governing 
the  Taking  and  Importiag  of  Marine 
Mammals  (50  CFR  Part  216],  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544],  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlife 
permits  (50  CFR  Parts  217-222). 

1.  Applicant  Sigma  Chemical 
Company,  P.O.  Box  14508,  SL  Louis. 
Missouri  e317a 

2.  Type  of  Permit-  Scientific  Research. 

3.  Species  of  Marine  Mammal:  Sperm 
whale  [Physeter  catodon], 

4.  Requested  Activity  As  presented 
by  the  Applicant  "Activities 
encompassed  by  this  Permit  Application 
include  importation,  purchase, 
possession,  research,  processing,  sale, 
transportation,  distribution,  exportation 
and  reexportation  of  Sperm  Whale 
Myoglobin,  Sperm  Whole  Apomyoglobhi 
and  Sperm  Whale  Apomyo^obin  DITC 
Glass  via  intrastate  commerce, 
interstate  commerce  and  foreign 
commerce  by  Sigma  and  other 
researchers  supplied  by  Sigma." 

5.  Duration  of  Activity:  2  years. 

6.  Location  of  Activity:  Imported  bom 
Great  Britain. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the    ■ 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its  Committee 
of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  c/o  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  Room  7330. 1335  East- 
West  Hwy..  Silver  Spring.  Maryland 
20910,  within  30  days  of  the  publication 
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of  this  notice.  Hioee  iadividnals 
requesting  a  heariag  eboirid  set  forth  the 
specific  reasons  wlqr  a  hoaitog  oo  Ihks 
particular  ^plicatian  woidd  be 
apprq[}rietie.  Tha  holdiag  of  sodb  hearing 
is  at  the  discretion  of  Ike  Auistant 
Administrator  for  Firiieries. 

All  statements  and  opinions  contained 
in  this  apirfication  are  simmaries  of 
those  of  die  Applicant  and  do  not 
necessarily  n&ett  the  views  of  die 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  Ae 
following  offices: 

Office  of  lYotected  Resources, 
Natiiynal  Marine  Fisheries  Service,  1335 
East-West  Hwy..  Room  7330.  Silver 
Spring.  Maryland  20910; 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  BIN  ClSTOa 
7600  Sand  Point  Way,  Seattle, 
Washington  96115; 

Director,  Northeast  Region.  Nationcd 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive.  Gloucester. 
Massachusetts  01930; 

Director,  Southwest  Region,  National 
Marine  Fishnies  Service.  NOAA,  300 
South  Ferry  Street  Terminal  Island, 
California  90731-7451;  and 

Director.  Southeast  Re^on,  National 
Marine  Fisheries  Service.  NOAA  9450 
Koger  Boulevard.  St  Petersburg.  Florida 
33702. 

Dated-  August  4, 1989. 
Nancy  Fostac. 

Director,  Ofpos  of  Protected  Resources  and 
Habitat  Pn^grams, 

[FR  Doc.  89-18798  Rled  8-10-88;  8:45  am] 


Marfna  Mammala:  laauanca  of  Parmit; 
Southaat  Flahariaa  Cantar,  NMFS 
(P77#34) 

On  June  8, 1989,  notice  was  published 
in  the  Federal  Register  (54  FR  24577)  that 
an  application  had  been  filed  by  the 
NMFS.  Southwest  Fisheries  Center,  P.O. 
Box  271,  La  jolla.  California  92038,  for  a 
scientific  research  permit  to  take  up  to 
30  harbor  porpoise  [Phocoena]. 

Notice  is  hereby  given  tliat  on  August 
4, 1989,  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  Peonit  is  based  on  a 
finding  that  the  proposed  taking  is 
ccmsistent  with  the  puiposes  anid  policy 
of  the  Marine  Mammal  Protection  Act 
The  Service  has  determined  that  this 
research  satisfies  the  issuance  criteria 


for  scientific  reaeardi  perndts.  The 
taking  is  required  to  fiirther  a  bona  fide 
scientific  purpose  and  does  net  involve 
unnecessary  duplication  of  reseerdL  No 
lethal  taking  is  authorized. 

The  Permit  is  available  for  review  in 
the  following  offices: 

Office  of  F^tected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1335  East  West 
Highway,  Room  7324,  Silver  Spring, 
Maryland  20910;  and 

Director,  Southwest  Regit  i.  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street  Terminal  Island.  California 
90731. 

Dated:  Augnat  4, 1988. 
Nancy  Foitir. 

Director,  Office  of  Protected  Resources  and 

Habitat  Programs,  National  Marine  Fisheries 

Service. 

[FR  Doa  89-18797  TOed  8-10-88;  &45  am] 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

EatabHahmant  of  Import  Lbnita  for 
Certain  Cotton  and  Wool  Taxtlla 
PToaucis  rfooucoa  or  Manuiacwrao  n 
Thailand 

August  7, 1968. 

AOENCy:  Committee  lax  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnON:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  August  14. 1968. 
FOR  FURTHEfl  IHffOmiATKWi  CONTACT: 

Ross  Arnold.  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Report  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 
SUPPLEMENTARY  INFORMATION: 

Autliority.  Executive  order  11651  of  March 
3. 1972,  as  amended:  Section  2M  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 

Inasmuch  as  recent  consultations  held 
between  the  Governments  of  the  United 
States  and  Thailand  have  hot  resulted  in 
a  mutually  satisfactory  solution  for 
Categories  374/348  and  448,  the  United 
States  Government  has  decided  to 
control  imports  in  these  categories  for 


the  period  {anuary  1, 1988  Ilaau|^ 

December  31, 1989. 

The  United  States  remaiiu  committed 
to  finding  a  solution  concemiag 
Categories  374/348  aad  44&  Should  auch 
a  solution  be  reachad  in  factfafsr 
consultatioDs  with  the  Govenmeot  of 
Thailand,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
nnmbos  is  evaiUble  in  the  Coirdatton: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  S3  FR  44937,  published  on 
November  7, 1988).  Also  see  54  FR  4883. 
publiriied  on  January  31. 1968. 
RonaU  L  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
August  7, 1989. 
Commissioner  of  Customs, 
Department  ofUie  Treasury,  Waskingtoa,  DC 
20229 
Dear  Mr.  Comminionen  Under  the  tenns  of 
section  204  of  the  AgrioDltorel  Act  of  1986,  a* 
amended  (7  UJ&JC.  18S4).  and  the 
Amngemeot  Regarding  tntemational  TVade 
in  Textiles  done  at  Geneva  on  Deoesiber  20, 
1973,  as  hirther  extended  on  July  31. 1988;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  proiiibit 
effective  on  August  14, 1968,  entry  into  the 
United  States  fat  constunptian  aad 
witlidrawal  from  warahooae  for  ooasnmptiaa 
of  cotton  and  wool  textile  pradadi  in  tfw 
following  categories,  pfrodnesd  or 
manufactured  in  Thailand  and  exported 
during  the  twehre-month  period  vriddi  iiegan 
on  January  1, 1988  and  extends  throagh 
December  31,  ifas.  in  excess  of  the  following 
levels  of  restraint 


CMagny 

347/348                  

448 

26.?.382  dozMn. 
7,677  <Jo7m 

'  Ths  fcrtts  have  not  tmn  tdtMmi  te  account  lor 
any  imports  lyorled  cNar  Deownbar  31. 1988u 

Imports  diarged  to  linuts  for  these 
categories  for  the  period  Jaouary  1, 1988 
through  December  31, 1968  shall  be  chai^ged 
against  the  levels  of  restraint  to  die  extent  of 
any  unfilled  balances.  In  the  event  the  limits 
established  for  that  period  have  been 
exhausted  by  previous  entries,  such  goods 
shall  be  subject  to  the  levels  set  fordi  in  this 
directive. 

Textile  products  fai  Categories  347/348  and 
448  which  have  been  released  from  the 
custody  of  the  VS.  Customs  Service  under 
the  provisions  of  19  VS.C  1448(b)  or 
1484(a)(l}(A]  prior  to  the  effective  date  of  diis 
directive  shall  not  be  denied  entiy  under  this 
directive. 

The  Committee  for  die  Implementation  of 
Textile  AgreenentB  has  determined  that 
these  actions  fail  with  the  ibrtign  affairs 
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•xcaption  to  lb*  ralemaUng  provisioiu  of  5 
VSjC  56S(a](l). 

Sinceraly, 
Donald  L  Lavin, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreementt. 
[FR  Doa  8»-18744  Ned  8-10-89: 8:45  am] 


csiSDMmiwfn  ot  an  iinpori  Umn  TOr 
Certain  SM  Blend  and  other  Vegetable 
Fiber  TextHe  Products  Produced  or 
Manufactured  InTltaHand 

Anguat  7, 1969. 

AQINCV:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit 

tmcnvi  DATK  August  14, 1989. 

TOR  nmTHiR  mraRMATiON  contact: 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  Information  on  the 
quota  status  of  this  Umit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  re-openings,  caU 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

tU^fLilMmTAflV  mTOmiATION: 

Audiority.  Bxecutive  Order  11651  of  March 
3, 1972,  aa  amended:  Section  204  of  the 
Agricultural  Act  of  1956,  aa  amended  (7 
U.S.C  1854);  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 

Inasmuch  as  recent  consultations  held 
between  the  Governments  of  the  United 
States  and  Tliailand  have  not  resulted  in 
a  mutually  satisfactory  solution  for 
Category  847,  the  United  States 
Government  has  decided  to  control 
imports  in  Category  847  for  the  period 
May  28, 1988  through  May  25, 1990. 

The  United  States  remains 
committeed  to  finding  a  solution 
concerning  Category  847.  Should  such  a 
solution  be  reached  in  further 
consultations  with  the  Government  of 
Thailand,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tari£F  Schedule  of  the 
United  States  (see  Fadeiai  Ri^ister 
notice  53  FR  44937.  published  on 


November  7, 1988).  Also  see  54  FR  24732, 
published  on  June  9, 1988. 
Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
Auguat  7. 1989. 
Commissioner  of  Custoais, 
Department  of  the  Trea$ury, 
Washington,  DC  20229 

Dear  Mr.  Comisaioner  Under  the  terms  of 
Section  204  of  the  Agriailtural  Act  of  1956,  as 
amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  July  31. 1986;  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  ef  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit 
effective  on  August  14, 1989,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  silk  blend  and  other  vegetable  Hber  textile 
products  in  Category  847,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelve-month  period  which  began 
on  May  26, 1989  and  extends  through  May  25, 
1990,  in  excess  of  101,346  dozen.  > 

Textile  products  in  Category  847  which 
have  been  exported  to  lie  United  States  prior 
to  May  26, 1989  shall  not  be  subject  to  this 
directive. 

Textile  products  in  Category  847  which 
have  been  released  from  the  custody  of  the 
U.S.  Customs  Service  under  the  provisions  of 
19  U.S.C  1448(b]  or  148Ka](A}  prior  to  the 
effective  date  of  this  directive  shall  not  be 
denied  entry  under  this  directive. 

In  carrying  out  th^  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealdi  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 

Sincerely, 
Ronald  L  Levan. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 
[FR  Doc.  89-18745  Filed  8-10-89;  8:45  am] 
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Establiehment  of  Import  Limits  for 
Certain  Cotton  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  in ' 


I  Thailand 


August  7, 1989. 

AQCNCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  dieective  to  the 

Conunissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  Aufust  14, 1989. 

>  The  limit  has  not  Iwen  adiusted  to  account  for 
any  imports  exported  aftef  May  25,  ISSB. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ross  Arnold,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  inforsiation  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Report  posted  on  the 
bulletin  bocuds  of  each  Customs  pc^  or 
call  (202)  343-6581.  For  information  on 
embargoes  and  quota  reopenings,  call 
(202)  377-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORNMTION: 

Authority.  Executive  Order  11651  of  March. 
3, 1972,  as  amended;  Section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Article  3  of  the  Arrangement 
Regarding  International  Trade  in  Textiles. 

Inasmuch  as  recent  consultations  held 
between  the  Governments  of  the  United 
States  and  Thailand  have  not  resulted  in 
a  mutually  satisfactory  solution  for 
Categories  341/641  and  638/639,  the 
United  States  Government  has  decided 
to  control  imports  in  these  categories  for 
the  period  March  31, 1989  through  March 
3a  1990. 

Goods  exported  in  1988  in  Categories 
341/641  and  638/639  shall  be  charged 
against  the  1988  levels  of  restraint  to  the 
extent  of  any  unfilled  balances.  Goods 
in  excess  of  these  levels  shall  be 
charged  to  the  levels  established  for  the 
March  31, 1989  through  March  30, 1990 
period. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  341/641  and  638/639.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
Thailand,  further  notice  will  be 
published  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  tetms  of  HTS 
numbers  is  available  in  the  correlation: 
Textile  and  Apparel  Categories  with  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  54  FR  14986, 
published  on  April  14, 1989. 
Ronald  I.  Levin, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
August  7, 1989.  I 

Commissioner  of  Customs.j 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Mr.  Commissioner  Under  the  terms  of 
section  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973,  as  further  extended  on  Ju^  31, 1986:  and 
in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit. 
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effective  on  August  14, 1989,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton  and  man-made  fiber  textile  prtxlucts 
in  the  following  categories,  produced  or 
manufactured  in  Thailand  and  exported 
during  the  twelv»4nondi  period  which  began 
on  March  31, 1989  end  extends  through 
March  sa  199a  in  excess  of  the  following 
levels  of  restraint: 


Categoiy 

12-monlh  bnit  > 

341/641 

638/639 _.. 

376.081  dona 
1.722,290  dozen. 

'  Jhe  ImUs  have  notbeen 
any  imports  exported  after 


an  adiusted  to  account  tor 
Dilwch  30. 1968. 


You  are  directed  to  amend  the  current 
counting  period  for  Categories  341, 838, 639 
and  641  to  end  on  March  30, 1988. 

Imports  charged  to  the  limits  for  Categories 
341, 638, 839  and  641  for  the  period  January  1, 
1988  thnnigh  December  31, 1988  shall  be 
charged  against  those  levels  of  restraint  to 
the  extent  of  any  unfilled  balances. 

Textile  products  in  Categories  341/641  and 
638/639  which  have  been  released  from  the 
custody  of  the  U.S.  Customs  Service  under 
the  provisions  of  19  U.S.C.  1448(b)  or 
1448(a)(1)(A)  prior  to  the  effective  date  of  this 
directive  shall  not  be  denied  entry  under  this 
directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  with  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

Ronald  L  Levin. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  89-18746  Filed  fr-10-89;  8:45  am] 

MLUNQ  COOe  3810-On-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Uet  1989;  Addition; 
Cleriflcetion 

This  clarifies  the  addition  of 
janitorial/custodial  service,  Griffis  Air 
Force  Base,  New  York  to  the 
Procurement  List  appearing  on  page 
37139  of  FR  Doc  84-25116  in  the  issue  of 
Friday,  September  21, 1984.  That 
addition  was  intended  to  cover 
buildings  included  in  a  master  base 
contract  for  janitorial  service.  We  have 
learned  recently  that  there  were  other 
contracts  for  janitorial  services  on  the 
base  at  the  time  of  addition.  This  action 
rephrases  the  addition  to  the 
Procurement  List  to  indicate  clearly  that 
buildings  and  areas  covered  by  the  other 
contracts  are  excluded.  The  rephrased 
addition  is  as  follows:  Janitorial/ 
custodial,  Griffis  AFB,  New  York  except 
for  buildings  3, 104, 105, 106, 120,  240, 


247,  248,  346, 510,  all  RADC  Test  Sites, 

and  buildmg  112  (other  thqn  the 

Biological  Environmental  Office  and  the 

hallway  leading  to  that  office). 

Beverly  L.  MOknum. 

Executive  Director. 

[FR  Doc.  89-18822  Filed  8-10-88;  8:45  am] 
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Procurement  Uet  198^  Propoeed 
Addltione 

AOENCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

handicapped. 

ACTION:  Proposed  additions  to 

procurement  list. 

tUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  a  commodity  to  be  produced  and 
services  to  be  provided  by  worksops  for 
the  blind  or  other  severely  handicapped. 

Comments  Must  be  Received  on  or 
Before:  September  11, 1989. 

ADDRCSS:  Committee  for  Purchase  bom 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(A)(2)  and  41  CFT  51-2.6.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  service  to  Procurement 
List  1989,  which  was  pubUshed  on 
November  15, 1988  (53  FR  46018): 

Commodity 

Case,  Revolver 
1095-00-491-8487 


Services 

Janitorial/Custodial 

U.S.  Border  Station 

International  Bridge  Plaze  Sault  Ste. 
Marie,  Michigan 
Janitorial-Custodial 

910  Tactical  Airlift  Group  (AFRES), 

Except  Bldg.  540 

Youngstown  Municipal  Airport 

Vienna,  Ohio 
Janitorial/Custodial 

U.S.  Army  Reserve  Center 

DePace  Building 


Boot  and  Chestnut  Streets 

Downingtown,  Pennsylvania 
Janitorial/Custodial 

U.S.  Anny  Reserve  Center 

1020  Sandy  Street 

Norristown,  Pennsylvania 
Janitorial/Custodial 

U.S.  Anny  Reserve  Center 

Potshop  and  Berics  Road 

Worcester,  Pennsylvania 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  80-18823  Filed  8-10-88;  8:45  am] 
MUJNQ  cooc  saso-as-n 


Procurement  Uet  1989;  AddMone  end 
Deletione 

AQQicv:  Committee  for  Purchase  &om 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  and  deletions  from 
procurement  list 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1989 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECnVE  date:  September  11, 1989. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

March  24,  May  5,  June  16  and  26, 1989, 
the  Committee  for  Purchase  from,  the 
Blind  and  Other  Severely  Handicapped 
published  notices  (54  FR  12262, 19428, 
25601  and  26828)  of  proposed  additions 
to  and  deletions  from  Procurement  List 
1989,  which  was  published  on  November 
15. 1988  (53  FR  46018). 

Additions 

No  comments  were  received 
concerning  the  proposed  additions  to  the 
Procurement  List.  After  consideration  of 
the  material  presented  to  it  concerning 
capability  of  qualified  workshops  to 
provide  the  services  at  a  fair  market 
price  and  impact  of  the  additions  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 
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I  certify  that  the  foUowing  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  Hie 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  provide  the 
services  procured  by  the  Government. 

Accordingly,  the  following  services 
are  hereby  added  to  Procurement  List 
1988: 

Assembly,  Kit  Camoflage  Support 
System 
(1060-00-179-0025)  ^ 

Red  River  Army  Depot 
Texaiicana,  Texas 

Commissary  Shelf  Stocking 
Naval  Outlying  liinding  Field 
Imperial  Beach,  California 

Commissary  Shelf  Stocking  and 
Custodial 

Fort  Gillem,  Georgia 
Commissary  Shelf  Stocking  and 
Custodial  and  Warehousing 
Randolph  Air  Force  Base.  Texas 

Janitorial/Custodicd 

U.S.  Army  Reserve  Center 

547  Philadelphia  Avenue 

Reading.  Pannsylvania 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  V&C  4e-l8c  and  41  CFR  51- 
2.6. 

Accoidingiy,  the  following 
commodities  are  hereby  deleted  from 
Procurement  List  1080: 

Paper  Set.  Manifold  and  Carbon 
7530-00-401-6010 
7530-01-072-2536 
7530-01-07^-2537 
7530-01-072-2538 
7530-01-072-2599 

(Requirements  for  GSA  Regions  7  and 
9  only) 


B«rariyL.l 

Extcutire  Dinctar. 

(FR  Ddc  a»-iatM  FUad  8-10-8S;  8.-4S  am] 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Hnding  of  No  SIgnlicant  Impact  for 
Propoeed  Trident  I>-5  Upgrade 
Program  at  Naval  SelMnarine  Base, 
Bangor.  WA 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Department  of  the  r^vy  gives  notice 
that  an  Environmental  Assessment  (EA] 
has  been  prepared  and  an 
Environmental  Impact  Statement  (EIS)  is 
not  being  prepared  for  the  proposed  I>-5 
Upgrade  Program  at  Naval  Submarine 
Base  (SUBASE),  Bangor,  Washington. 

In  accordance  widi  40  CFR 
lS01.4(e)(2).  this  Finding  of  No 
Significant  Impact  (FONSI)  is  being 
made  available  for  30  days  public 
review  from  the  date  of  Federal  Register 
publication  before  the  Navy  will  make 
its  final  determination  whether  to 
prepare  an  EIS.  If  the  determination  is 
made  that  an  EIS  is  not  required,  the 
proposed  action  will  begin  without 
further  notice.  Comments  presenting 
new  information  coaceming  this  FONSI 
should  be  sent  to  ths  address  given  at 
the  end  of  this  notice. 

The  proposed  action  is  a  $248  million 
modification,  additien,  and  new 
construction  program  to  support  the 
Pacific  Fleet  introduction  of  the  new 
TRIDENT  D-5  missile.  This  action  was 
previously  discussed  in  a  1974  EIS  and 
Supplements  and  described  in  the 
preliminary  Base  Master  Plan 
referenced  in  the  EI8.  This  action  also 
includes  new  requirements  which  have 
arisen  since  the  EIS  and  Supplements 
were  published.  The  proposed  action 
will  construct  nine  new  buildings,  add  to 
or  modify  ten  exlstiag  buildings, 
construct  54  new  magazines,  modify  32 
magazines,  biiild  a  second  explosive 
handling  wharf,  and  provide  utilities 
and  site  improvements  for  facilities 
upgrade.  The  new  buildings  consist  of: 
an  Engineering  Services  Building,  a 
Radiographic  Inspection  Building,  a 
Motor  Inspection  Building,  a  Missile 
Assembly  Building,  a  Transfer  Facilify,  a 
Support  Equipment  Storage  Building,  a 
Launcher  Storage  Building,  a  Ballast  Can 
Facility,  and  a  Dockside  Handling 
Building.  The  propoeed  construction 
program  would  conanence  in  1989  and 
be  completed  in  19SP. 

The  current  SUBA%  Bangor  was 
designed  and  built  to  support  TRIDENT 
submarines  carryiiv  C-4  missUes.  Eariy 
planning  for  die  SUBASE  included 
explosive  safety  ares  and  siting 


considerations  for  production  of  the 
larger  D-5  missile,  aldiou^  at  die  time 
SUBASE  Bangor  was  built,  die  D-5 
missile  was  still  many  years  in  the 
future.  The  missile  is  now  going  through 
its  final  testing  and  is  soheduled  to 
deploy  in  the  AUantic  eariy  in  1990.  In 
the  Pacific  however,  construction  of 
new  facilities  and  upgrading  of  present 
facilities  will  be  required  before  the  D-5 
missile  can  be  deployed  from  Bangor. 

Alternatives  to  the  proposed  action 
considered  in  the  EA  include  no  action 
and  the  construction  of  only  those 
facilities  identified  in  the  1974  EIS  and 
Supplements  and  supporting 
documentation. 

The  no  action  alternative  would  not 
allow  the  deployment  of  D-5  from 
SUBASE  Bangor,  since  new  and  altered 
facilities  are  required  to  receive, 
assemble,  transport,  store,  load,  and 
conduct  training  associated  with  the 
TRIDENT  D-6  Weapons  System.  This 
alternative  would  not  allow  Pacific 
TRIDENT  submarines  to  receive  the 
missiles  that  would  enable  them  to 
operate  at  full  design  capability.  It 
would  leave  a  multi-billion  dollar 
strategic  deterrent  system  without  the 
means  to  utilize  the  new,  technically 
advanced  missile  for  which  the  system 
was  designed  from  its  inception.  This  is 
essential  since  the  D-5  missile  is 
expected  to  remain  operational  well  into 
the  twenfy-first  centiuy,  while  the 
current  C-4  missile  has  a  remaining  life 
expectancy  of  just  over  ten  years.  This 
alternative  would  prevant  the  Navy 
from  having  facilities  ready  to  assemble 
and  deliver  the  D-5  missiles  to 
submarines  prior  to  the  C-4  missile's 
expected  retirement 

The  second  altematiTe,  allows 
construction  of  only  those  facilities 
previously  discussed  in  the  1974  EIS, 
Supplements  and  supporting  documents. 
While  the  EIS  and  Supplements  planned 
for  future  deployment  of  the  D-5  missile, 
not  all  shore  facilify  requirements  were 
known  at  the  time  of  document 
preparation.  This  alternative  falls  short 
of  D-5  Upgrade  requirements  in  many 
critical  areas,  including  missile 
transport,  training,  and  launcher 
support.  Without  the  psojects  as 
specified  in  the  EA  proposed  action, 
SUBASE  Bangor  could  not  support 
deployment  of  die  D-6  Weapons 
System.  Similar  to  the  to  action 
alternative,  this  alternative  would  leave 
the  Navy  without  the  D-6  capabilify  in 
the  Pacific.  Hie  proposed  action  was 
determined  to  be  the  oaly  practicable 
way  of  providing  required  support 
facilities. 

Impacts  associated  with  the  proposed 
action  were  not  considered  significant. 
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Site  preparations  and  construction  will 
be  designed  to  minimize  erosion  and  to 
avoid  unnecessary  disturbance  of 
adjacent  areas.  Erosion  control 
measures  will  be  used  during 
construction  to  further  reduce  soil 
erosion.  Storm  water  discharge  resulting 
bom  the  proposed  construction  on  areas 
with  existing  facilities  will  be  serviced 
by  existing  storm  water  controls  (storm 
water  detention  and  oil-water 
separation  systems)  with  no  adverse 
impact  to  the  environment  A  new 
permanent  storm  water  detention/ 
sedimentation  pond  will  be  constructed 
to  control  storm  water  discharges  from 
facilities  constructed  in  the  Devil's  Hole 
watershed.  About  0.3  acre  of  the 
proposed  site  for  this  detention  pond  is 
a  wedand  created  by  water  retention  at 
the  intersection  of  two  roads. 
Construction  of  the  pond  is  authorized 
under  a  U.S.  Army  Corps  of  Engineers 
(COE)  Nationwide  Wetland  Fill  Permit 
As  required,  the  Navy  will  notify  COE 
prior  to  construction.  As  mitigation  for 
this  disturbance,  wetiand  vegetation 
will  be  planted  on  the  banks  of  the 
pond,  llius  no  net  loss  of  wetiand 
vegetation  wUl  occur  and  an  overall 
increase  in  habitat  qualify  will  result 

Air  emissions  resulting  from 
construction  and  operation  of  the 
proposed  facilities  will  be  in  compliance 
with  Puget  Sound  Air  Pollution  Control 
Agency  guidelines  and  regulations. 

Ground  water  resources  are  not 
expected  to  be  affected  by  any  of  the  D- 
5  projects.  Erosion  and  sediment  control 
measures  mentioned  earlier  will  be 
included  in  construction  contracts  to 
avoid  the  potential  for  erosion  and 
sediment  suspension. 

No  disturbance  to  any  existing 
hazardous  waste  sites  on  SUBASE 
Bangor  will  occur,  nor  will  remedial 
measures  planned  for  any  identified 
waste  sites  be  impacted  as  a  result  of 
the  proposed  action. 

llie  proposed  action  will  clear  about 
57  acres  of  forestiands  (about  1.5%  of 
total  managed  forest  resources  on 
SUBASE)  dominated  by  Douglas  fir. 
Timber  to  be  cut  ranges  in  diameter 
frt>m  four  to  twelve  inches.  No  "old 
growth"  timber  stands  will  be  impacted 
by  the  proposed  action.  In  mitigation, 
about  57  acres  of  previously  cleared 
land  will  be  seeded  and  planted  in 
herbaceous/shrob  species,  which  will 
increase  plant  species  divereify  and 
provide  wildlife  habitat  Federally 
protected  endangered  species  will  not 
be  impacted  as  a  result  of  the  proposed 
action. 

Construction  of  the  proposed 
explosive  handling  wharf  will  require  no 
dredging.  Pile  driving  activify  will  cause 
a  minor  and  short-term  suspouion  of 


sediments  in  the  immediate  area  of 
work.  Environmental  monitoring 
conducted  continuously  since  1973 
indicates  no  advene  impacts  have 
resulted  from  construction  or  operations 
of  EHW-1.  The  proposed  new  wharf  wdl 
provide  additional  intertidal  and 
subtidal  invertebrate  and  fisheries 
habitat  In  coordination  with  the  State  of 
Washington,  the  site  for  the  new  wharf 
will  be  harvested  of  geoducks  prior  to 
construction  and  allowed  to  seed  in 
naturally  after  construction.  In-water 
construction  moratoria  during  fish 
migration  periods  will  be  incorporated 
into  project  design  and  contract 
documents.  Necessary  permits  for  in- 
water  construction  will  be  seciu^d  &x>m 
the  COE.  Applicable  standards 
developed  by  the  Washington  State 
Departments  of  Fisheries  and  Wildlife, 
U.S.  Fisheries  and  Wildlife  Service,  and 
National  Marine  Fisheries  Service  for 
marine  resource  protection  will  be 
incorporated  into  design  and  contract 
documentation,  and  facilify  operation. 

The  proposed  action  will  not  impact 
archaeological,  cultural,  or  historic 
resources  listed  or  determined  eligible 
for  hsting  on  the  National  Register  of 
Historic  Places. 

The  number  of  construction  workers 
at  SUBASE  Bangor  will  increase  by 
about  200  during  the  nine  years  of 
planned  construction;  however,  it  is 
anticipated  these  workers  will  be 
recruited  from  die  local  area.  About  50% 
of  the  money  spent  on  construction  will 
remain  in  the  local  economy,  producing 
positive  economic  benefits.  About  364 
technical  support  staff  personnel  will 
relocate  to  the  Bangor  area  as  a  result  of 
the  proposed  action.  This  population 
increase  will  be  small  by  comparison  to 
normal  county  growth  projections.  Since 
real  SUBASE  population  growth  falls 
well  within  projected  counfy  growth  and 
since  new  personnel  are  expected  to 
setUe  at  diverse  locations,  impacts  on 
housing  and  schools  will  be  minor.  The 
small  increase  in  traffic  will  produce 
only  minor  impacts  to  air  qualify  and 
noise  levels. 

Since  all  utilify  services  currentiy 
provided  to  SUBASE  are  capable  of 
handling  the  increased  loads  to  be 
caused  by  D-5,  only  minor  impacts,  if 
any,  are  expected. 

Based  on  the  information  gathered 
during  the  preparation  of  the  EA  the 
Navy  finds  tiiat  the  TRIDENT  D-5 
Upgrade  Program  at  SUBASE  Bangor 
will  not  have  a  significant  impact  on  the 
qualify  of  the  human  environment 

The  EA  prepared  by  the  Navy 
addressing  this  action  may  be  reviewed 
at  die  offices  of:  Commanding  Officer, 
Strategic  Weapons  Facilify.  Pacific 


SUverdale.  WA  98315-5500  (ATTN:  Mr. 
Glenn  Starr.  #396^966). 

The  EA  has  also  been  placed  in  the 
following  Kitsap  Counfy  Regicmal 
Libraries: 
Central  Library,  1301  Sylvan  Way, 

Bremerton.  WA  98310 
Bainbridge  Island  Branch,  1270  Madison 

North,  Bainbridge  Island.  WA  98110 
Subase  Bangor  Branch.  Building  2500, 

Silverdale,  WA  98383 
Downtown  Bremerton  Branch,  612  5th 

Avenue,  Bremerton,  WA  98310 
Kingston  Branch,  Kingston  Communify 

Center,  Kingston.  WA  98346 
Littie  Boston  Brandi.  littie  Boston  Road 

NE,  Littie  Boston.  WA  98346 
Manchester  Branch,  Main  Street 

Manchester,  WA  98353 
Port  Orchard  Branch,  87  Sidney,  Port 

Orchard,  WA  98386 
Silverdale  Branch,  3450  NW  Cariton 

Street  Silverdale,  WA  96383 
Poulsbo  Branch.  700  NE  Lincoln. 

Poulsbo,  WA  98370 

The  EA  is  on  file  and  may  be 
reviewed  by  interested  parties  at  the 
place  of  origin.  Strategic  Systems 
Programs,  Department  of  the  Navy, 
Washington.  DC  20376  (Attn:  Mr.  Darryl 
Devoich,  Code  SP  20162,  telephone  (202) 
697-6054).  A  limited  number  of  copies  of 
the  EA  are  available  to  fill  single  copy 
requests. 

Dated:  August  8, 1969. 
).  M.  Dougiieity, 

Captain,  CEC,  USN,  Assistant  for  Civil 
Engineering,  Deputy  Chief  of  Naval 
Operations  (Logistics). 
[FR  Uoc.  89-18862  Filed  8-10-B9;  8:45  am] 
snxmo  cooc  siiOnAE-M 


Performance  Review  Boerd 
Membership 

Pursuant  to  5  U.S.C.  4314(C)(4).  die 
Department  of  the  Navy  (DON) 
announces  the  appointment  of  membera 
to  the  DON'S  numerous  Senior 
Executive  Service  (SEC)  Performance 
Review  Boards  (PRB's).  The  purpose  of 
the  Boards  is  to  provide  fair  and 
impartial  review  of  the  SES  performance 
appraisals  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
the  Secretary  of  the  Navy  regarding 
acceptance  or  modification  of  the 
performance  rating,  transfer, 
reassignment  or  removal  bom  the  SES 
of  any  senior  executive  whose 
performance  is  considered  to  be 
unsatisfactory,  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
particular  Boards  will  be  determined  on 
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an  ad  hoc  baaia  from  among  individuala 
listed  below: 

Ailes.IUiRADM 

Ashe,  O  Jt  Mr. 

Baker.  AD.  Mr. 

Beach.  CJ>.  Mr. 

Beans.  JJ).  BGEN 

Bergquist,  K.  The  Honorable 

Blickstein.  LN.  Mr. 

Calvert  J.F.  RADM 

Cammack.  E.G.  Mr. 

Camp,  J Jl.  Mr. 

Campbell  W.  Mr. 

CantieU.  WJi  RADM 

Carson.  W.G.LTGEN 

Cassity.  ]£.  MGEN 

Cipriano,  J  JL  Mr. 

Cleric  CC  Ms. 

Qark,  CM.  Mr. 

Coffey.  K.I. 

Coffey,  T.  Dr. 

Collie,  I.D.  Mr. 

Comstock,  E.T.  Mr. 

Comett.  N.G.  Ms. 

Costello,  I.N.  Mr. 

Cropsey,  S.  Mr. 

Curtis,  m  GJi.  RAI»i 

De  Prete,  A  Mr. 

Dilworth.  G.  Mr. 

Ditrapani.  AR.  Mr. 

Dixson.  RL.  Mr. 

Donalson.  EJ.  Mr. 

Donegan.  J.}.  CAFT 

Everett.  D.G.  Mr. 

Ford.  F£.  Mr. 

ForsseU.  AG.  Mr. 

Franklin.  R.  MGEN 

Gaffoey.  P.G.  CAFT 

Gaines,  J.E.  Mr. 

Geiger.  C.G.  Mr. 

Gentz.  R.C  RADM 

Goodman,  R.O.  Mr. 

Guenther.  ].].  Mr. 

Haas.  R.L.  Mr. 

Hallex.  R^  Mr. 

Hannah.  E  Mr. 

Hardman.  J.W.  Mr. 

Hamer.  P.A  Mr. 

Hathaway,  D  J-  Mr. 

Haycock.  T.J.  Mr. 

Herd.  J.R  Mr.  ^ 

Hicks.  SJ4.  Mr. 

Higgins,  MJ.  Mr. 

Hillyer,  Ril  Mr. 

Hines,  DM.  RADM 

Hitch,  PJ^  Mr. 

Hoffinann,  G.C  Mr. 

HoUoway.  LJ.  RADM 

Home,  KB.  RADM 

Hudson.  J  J.  LTGBN 

Johnson.  A£.  Mr. 

Johnstm,  JR.  R.V.  Mr. 

Joiner,  GB,  Dr. 

Kinney,  E.T.  Mr. 

Kiss,  RJC  Mr. 

Knudsen,  R.  Dr. 

Kreitaar.  LP.  Mr. 

Lamade,LLMr. 


Leach,  R.A  Mr.         I 
Lefande,  RA.  Dr. 
Leuschner,  KL.  RADM 
Lindahl  WJi  Mr. 
Loftus.  S.  RADM 
Lynch.  J.G.  Mr. 
Mackinnon.  TO,  M.  RADM 
Maclean.  W.G.  Mr. 
Marsh.  J.W.  Mr. 
Masdarelli,  JJL  Mr. 
Matteo,  D.A  Mr. 
McCauley,D.W.Mr. 
McGraiL  C  RADM 
Meletzke.  D  J^  Ms. 
Messere.  E.  Mr. 
Metrey,  R.E.  Mr. 
Moore.  RJ>.  Mr. 
Murphy.  P.M.  Mr. 
Myatt,  J.M.  BGEN 
Nemfakos.  CJ>.  Mr. 
NickeU.  J.  Mr. 
Nieroski,  J.S.  Mr. 
O'Connor.  J.J.  Mr. 
Painter,  Jj\.  Mr. 
Panek.  KL.  Mr. 
Pennisi,  RA.  Mr. 
Peters.  RJC  Ms. 
Phelps.  P.A  Mr. 
Hiillips.  KL.  BGEN 
Price,  R.W.  Mr. 
Rathjen,  RA.  Mr. 
Reese.  RE.  Mr. 
Riffey,  AJC  RADM 
Riggs,  RJCMr. 
Robinson,  B.E  Dr. 
Rojas.  RJL  Mr. 
Roth.  AJ.  Mr.     . 
Rontson.  S.J.  Mr. 
Runq)t  R.L.  Mr. 
Saalfeld,  F.E.  Dr. 
Sansone.  W.  Mr. 
SauLEi.Mr. 
Schaefer.  Jr.  W.J.  Mr. 
Schiefer,  &R.  Mr. 
Schneider.  P.A  Mr. 
Seely.  JJ^  RADM 
Selwyn.  P.A  Dr. 
Shaffer,  KL  Mr. 
Shepard.  J.J.  Dr. 
Sheridan.  FL  Mr. 
Silva.  E.A  Dr. 
Sinsky,  J.  Dr. 
Steele,  KM.  Mr. 
Stems.  F.S.  Mr. 

Dated:Aagast7.19aa 
Sandta  M.  Kay. 

Department  of  the  Navy.  Alternate  Federal 
Register  Uaiaon  Officer. 
[PR  Doa  89-18863  Filed  ft-10-89;  8:45  am] 
aaiMQ  oooc  mis  *f  m 


DEPARTHENT  OF  ENERGY 
ProgrMn  bitw  Mt  fof  Coopsnrtivc 


AOENCv:  U.S.  Department  of  Eneigy. 


action:  Notice  of  program  interest 
(NOPQ  for  cooperative  agreement 
applications. 

summary:  The  U.S.  Department  of 
Energy  (DOE),  pursuant  to  the  DOE 
Financial  Assistance  Rules.  10  CFR 
600.15,  announces  tlw  availability  of  a 
Notice  of  Program  Interest  Na  DE- 
NP02-90CH10414  for  Industrial  Eneigy 
Conservation  with  Waste  Gas 
Reduction.  I 

FOR  RMTMER  WIPORMATIOM  CONTACT 

Mr.  Peter  Waldman,  U.S.  Dq)artment  of 
Energy,  Chicago  Operatlona  Office,  9600 
South  Cass  Avenue,  Argonne,  Illinois 
60439,  (312)  972-2199. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 

Department  of  Energy  (DOE),  Office  of 
Industrial  Programs,  is  planning  to  fund 
research  and  development  of  imiovative 
concepts  that  will  conserve  energy  in 
the  industrial  sector  %(difle  utilizing, 
reducing,  or  wHmiimting  industrial 
gaseous  wastes.  Industrial  gaseous 
wastes  are  defined  as  gases  emitted 
from  or  associated  wi£  industrial 
processes  for  which  thete  exists  no 
viable  commercial  means  for  utilization, 
reduction  or  elimination.  Qmcepts  for 
converting  the  gaseous  waste  to  any 
other  form  for  dwposal  puiposes  are  not 
acceptable  for  funding.  The  term 
"innovative  concept"  is  to  be  interpreted 
in  a  very  broad  sense  ai|d  includes,  but 
is  not  limited  to:  (a)  The  development  of 
new  processes,  technologies,  materials, 
or  products;  Cb)  the  substitution  of 
materials/products;  or  (c)  significant 
changes  to  existing  manufacturing 
processes  and  operations.  The 
innovative  concept  may  be  applicable  in 
more  than  one  industry,  wnhnnrfng  the 
energy  savings  potentiBiL  Proposed 
concepts  must  have  an  annual  net 
energy  savings  greater  tlian  (me  trillion 
Btu/year  by  the  year  2010,  if 
implemented  on  national  scale  with  cm 
appropriate  market  penatration. 

The  foUowing  are  examples  of  areas 
of  research  and  development  which 
might  serve  as  a  basis  for  an 
application: 

1.  Application  of  biotechnology  to 
waste  gas  utilization,  reduction,  or 
elimination.  Examples  ate  development 
of  improved  catalysts  wfaidi  increase 
reaction  rates  resulting  ki  reduced 
gaseous  wastes;  recoveiy  of  bio- 
modified  hydrocarbons;  semiconductor 
photocatalysis;  and  inqiMved  waste  gas 
cleanup  with  bioreactort. 

2.  Reduction  or  elimination  of  volatile 
organic  conq;>ounds  emiasi(Mis. 

3.  New  processes  to  utilize  or 
minimize  waste  gases  and/or 
particulates  in  all  indoskies  (excluding 
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the  ferrous  metal  but  including  the 
nonferrous  metals  industry). 

4.  Development  of  new  products  to 
replace  existing  products  whose 
manufacture,  use,  and/ or  disposal 
produces  significant  amounts  of  waste 
gases. 

5.  Improved  process  controls  to  reduce 
waste  gas  generation. 

6.  Development  of  unusual  processes 
(e.g.,  electro-magnetic  radiation,  high 
magnetic  fields,  ultrasound)  for 
improving  chemical/mechanicid  system 
performance  to  reduce  gaseous  waste. 

Innovative  concepts  must  be 
applicable  to  the  industrial  sector  (SIC 
1-49)  to  be  eligible  for  consideration. 

Research  and  development  work  may 
include  any  or  all  of  (1)  exploratory 
development.  (2)  engineertag 
development— pilot  scale,  and  (3) 
engineering  development — ^full  scale. 
Significant  cost  riiaring  in  the  research 
and  development  woric  is  essential. 
Participation  and/ or  support  by  the 
affected  industry  is  also  essential. 

It  is  anticipated  that  several  awards, 
totaling  approximately  $500,000  of  DOE 
funding,  will  be  made  in  FY  1990  for 
initial  phase  activities.  DOE  funding  in 
subsequent  FYs  is  expected  to  total 
$1,000,000  for  each  subsequent  phase, 
applied  to  aeveral  projects.  The  NOPI 
will  be  issued  on  August  1, 1969,  with 
complete  information  on  funding, 
eligibility,  application  preparation,  and 
evaluation.  It  will  remain  open  until 
January  31. 1990.  If  you  are  interested  in 
receiving  the  NOPL  contact  Peter 
Waldman  at  the  above  address  or  phone 
number.  All  req>on8ible  sources  may 
submit  an  application,  which  will  be 
considered. 

Issued  in  Chicago,  Illinois,  on  July  20, 1988. 

Edwin  H.  Hendricks, 

Deputy  AssiatoBt  Manager  for 
Administration. 

[FR  Do&  80-18858  FUed  8-10-89;  8:45  am] 


Office  Of  FossB  Energy 
[FE  DockM  Na  89-41-NG] 

Northridge  Petroleum  Marketing  us., 
inc.;  Application  To  Extend  Blanket 
Autlwrtiatlon  To  Import  Natural  Gas 
From  Canada 

AQENCV:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  application  for 
extension  of  blanket  authorization  to 
import  natural  gas  firom  Canada. 


r.  The  Office  of  Fossil  Eneigy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  7. 1989,  of 
an  application  filed  by  Nortfaridge 


Petroleum  Marketing  U.S..  Ina 
(Northridge),  requesting  that  tiie  blanket 
import  authorization  previously  granted 
in  DOE/ERA  Opinion  and  Order  No.  212 
(Order  212),  issued  December  23, 1987 
(ERA  Docket  No.  87-57-NG),  be 
extended  for  two  additional  years 
commencing  Deceoxber  5, 1989,  and 
ending  December  4, 1991.  Order  212 
amended  Northridge's  original  blanket 
import  authorization  granted  in  DOE/ 
ERA  Opinion  and  Order  No.  88,  issued 
September  27, 1985,  to  increase  the 
volume  from  100  to  up  to  200  Bcf  of 
Canadian  natural  gas  and  to  extend  the 
applicant's  authority  for  a  two-year  term 
expiring  December  4, 1989. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  11. 198a 

for  PWnNBR  mponmation: 

Thomas  Dukes,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  3H-087, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585)  (202)  586-9590. 

Diane  Stubbs,  Natural  Gas  and  Mineral 
Leasing,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  588-6667. 

SUPPLSaENTARY  information: 

Northridge,  a  wholly-owned  subsidiary 
of  Northridge  Petroleum  Marketing,  Inc., 
a  Canadian  corporation,  is  registered  in 
the  State  of  Colra«do  as  a  natural  gas 
marketing  company.  Northridge  requests 
authority  to  continue  to  import 
Canadian  gas  from  various  Canadian 
suppliers  for  its  own  account  ot  as  agent 
for  Canadian  suppliers  and/or  U.S. 
purchasers.  The  spot  and  short-term 
imp<Mled  volumes  would  continue  to  be 
sold  to  a  variety  of  U.S.  customers 
including  but  not  limited  to  local 
distribution  companies,  interstate 
pipelines,  electric  utilities,  natural  gas 
marketers,  agricultural  users,  pipelines 
and  indastrieJ  and  commercial  end- 
users. 

Northridge  states  that  the  specific 
terms  of  each  import  arrangement  would 
be  negotiated  on  an  individual  basis, 
including  {nice  and  volume,  and  that 
existing  p4)eline  facilities  would  be  used 
to  transport  its  gas  supplies.  Northridge 
also  states  that  it  would  continue  to  file 


quarterly  rqwrts  giving  details  of  the 
individual  transactions. 

In  support  of  its  application. 
Nortfari<%e  asserts  that  the  proposed 
extension  of  the  tenn  of  its  existing 
blanket  import  authorization  to  import 
up  to  200  Bcf  over  the  term  is  not 
inconsistent  with  the  pubUc  interest 
Norduidge  states  that  tiie  extension 
requested  would  allow  Norttiridge  to 
continue  to  make  its  imported  gas 
available  to  U.S.  purchasers  under 
contract  terms  that  will  be  competitive 
in  their  market  areas  and  that  will 
remain  competitive  throughout  the 
requested  term  of  the  import  authority. 

The  decision  on  diis  application  will 
be  made  consistent  with  die  DOE's  gas 
import  policy  guidelines,  under  wbddi 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (40  FR 
6684,  February  22, 1984).  Parties  tiiat 
may  oppose  this  application  should 
comment  in  their  responses  on  the  issue 
of  competitiveness  as  set  forth  in  the 
policy  guidelines.  The  applicant  asserts 
that  this  import  arrangement  is 
competitive.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  diis  assertion. 

NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C  4321  et  seq.,  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
March  27, 1989,  the  DOE  published  in 
the  Federal  Register  (54  FR  12474)  a 
notice  of  amendments  to  its  guidelines 
for  compliance  widi  NEPA  In  that 
notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  ot 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  constructioa 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebutiable  presumption  that  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  tiiis  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Proceduios 

In  response  to  diis  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  writien  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  tlie  api^cation  must 
however,  file  a  motion  to  intervene  or 
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notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  widi  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Build^,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.s.t,  September  11, 1989. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
Ruch  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
Sec.  590.316. 

A  copy  of  Northridge's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Dodiet 
Room,  3F-05e,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 


of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washingtoa  DC,  July  31, 1989. 
Constance  L.  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fostil  Energy. 
[FR  Doc.  89-18659  Filed  8-10-89;  8:45  am] 
MUMKS  COOE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[DoekSt  No.  7069-3-2^-000] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Changes  in  FERC  Gas  Tariff 

August  4, 1989. 

Take  notice  the  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  August  1, 1989,  tendered  for  filing 
proposed  changes  in  Its  FERC  Gas 
Tariff,  Second  Revisod  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheet: 

Proposed  to  be  effectiva  September  1, 1989 
Thirty-fourth  Revised  Sheet  No.  201. 

Algonquin  states  that  pursuant  to 
section  17  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1,  it  is  filing 
Thirty-fourth  Revised  Sheet  No.  201  to 
update  its  latest  estimate  of  purchased 
gas  costs  based  upon  changes  by  its 
supplier,  Texas  Eastern  in  the  rates  of 
the  underlying  services,  as  set  forth  in 
Texas  Eastern's  Quarteriy  PGA  dated 
June  30, 1989  in  Docket  No.  TQ89-3-17- 
000  and  interim  PGA  dated  July  28, 1989 
in  Docket  No.  TF89-3-17-000. 

Algonquin  further  states  that  the  rate 
changes  represent  a  projected  increase 
in  Algonquin's  purchased  gas  costs  of 
approximately  $530,000  for  the  effective 
period  of  Algonquin's  instant  Quarterly 
PGA  filing  for  Rate  Schedules  F-1.  WS- 
1,  E-1  and  I-l  from  the  purchased  gas 
costs  in  Algonquin's  foterim  PGA  filing 
in  Docket  No.  TF89-3-20-000. 

Algonquin  notes  that  copies  of  tht 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §9  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1989.  Protests  will  be 
considered  by  the  Coaimission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serre  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  89-18747  Filed  8-10-89;  8:45  am] 

MLUNO  COM  t717-01-ll 

[Docket  Na  TA89-1-31-0O4] 

Arkia  Energy  Reaources;  Filing  of 
Revtsad  Tariff  Sheets  Reflecting  Tariff 
Adjustment  and  Take-or>Pay  Recovery 

August  4, 1989. 

Take  notice  that  on  Ju|y  28, 1989, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for  filing 
the  tariff  sheets  set  forth  below. 

AER  states  that  this  filing  is  made  to 
substitute  and  refile  two  of  the  tariff 
sheets  included  in  AER'a  July  17, 1989 
filing  as  follows. 

1. 1st  Substitute  Original  Sheet  No. 
12F.1,  First  Revised  Volume  No.  1.  This 
tariff  sheet  revises  the  PGA  language  in 
paragraph  B.  D  and  E  to  further  clarify 
the  determination  of  demand  costs  in 
the  total  rate  under  Rate  Schedule  G-2. 

2. 2nd  Substitute  Ori^al  Sheet  No. 
187C.1,  Original  Volume  No.  3.  Rate 
Schedule  No.  X-26.  This  tariff  sheet  is 
being  issued  to  correct  the  nimibering 
fit)m  1st  Substitute  to  2nd  Substitute. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  is  accordance 
with  Sections  211  and  214  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and  385.214). 
All  such  protests  should  be  filed  on  or 
before  August  11, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary, 
[FR  Doc  89-18748  Filed  8-10-«g;  8:45  am] 

BttJJNO  COOC  e717-01-« 


[Docket  No.  RP8S-6S-001] 

Bear  Creole  Storage  Co^  Proposed 
Changea  to  FERC  Gaa  Ttolff 

August  4. 1989. 

Take  notice  that  on  July  31. 1989.  Bear 
Creek  Storage  Company  ("Bear  Creek") 
tendered  the  following  Tariff  Sheets  to 
ito  FERC  Gas  Tariff.  Original  Volume 
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No.  1.  The  revised  tariff  sheets  are  being 
filed  with  a  proposed  effective  date  of 
September  1, 1989: 

First  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  6 
First  Revised  Sheet  No.  10 

Bear  Creek  states  that  First  Revised 
Sheet  Nos.  5, 6  and  10  are  submitted 
pursuant  to  the  Stipulation  and 
Agreement  dated  June  9. 1989  and 
approved  by  the  Commission  on  July  26, 
1980  m  Docket  No.  RP89-56-000.  Bear 
Creek  submits  that  the  provisions  of  the 
Stipulation  and  Agreement  will  reduce 
Bear  Creek's  annual  jurisdictional  rates 
and  revenues  by  approximately  $11.5 
million.  Additionally,  the  Stipulation 
and  Agreement  requires  Bear  Creek  to 
file  rates  which  reflect  a  revised  rate 
design  based  upon  (1)  deliverability.  (2) 
capacity,  and  (3)  injections  and 
withdrawals. 

Bear  Creek  states  that  copies  of  the 
filing  will  be  served  upon  all  of  the 
parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20428.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (SS  385.214  and  385.211).  All 
such  protests  should  be  filed  on  or 
before  August  11, 1969.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  ^his 
proceeding  need  not  file  a  motion  to 
intervene  in  tiiis  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection, 
linwood  A  Watson,  Jr^ 
Acting  Secretary. 

[FR  Doc.  89-18749  Filed  8-10-89;  8:45  am] 
MUSn  OOOC  t717-01-ll 

[Docket  Na  RP89-213-000] 
Black  iiarlln  Plpelne  Co^  FlUng 

August  4. 1988. 

Take  notice  that  on  July  31. 1989. 
Black  Marlin  Pipeline  Cranpany  (Kack 
MarUn)  tendered  for  filing  to  become  a 
part  of  Black  Mariin's  FERC  Gas  Tariff. 
Original  Vohmie  No.  1.  the  following 
tariff  sheets: 

Srd  Revised  Siieet  No.  1 
1st  Revised  Sheet  Na  4 
Original  Sheet  Nos.  5-09 
2nd  Revised  Sheet  No.  106 
2nd  Revised  Sheet  No.  106 
1st  Revised  Sheet  Na  106A 
1st  Revised  Sheet  Na  107 
1st  Revised  Sheet  No.  106 
2nd  Revised  Sheet  No.  109 


1st  Revised  Sheet  Na  110 
1st  Revtswi  Sheet  Na  111 
2ad  Revised  Sheet  Na  112 
1st  Revised  Sheet  Na  113 
Ori^nal  Sheet  No.  113A 
3rd  Revised  Sheet  No.  215 
2nd  Revised  Sheet  No.  21SA 
2nd  Revised  Sheet  No.  222 
3Td  Revised  Sheet  No.  300 
4di  Revised  Sheet  Na  SOI 
Srd  Revieed  Sheet  Na  302 
4th  Revised  Sheet  No.  303 
3ad  Revised  Sheet  Na  304 

Black  Marlin  proposed  to  establish 
Rate  Schedules  FTS  and  ITS  under 
which  it  will  provide  "open  access" 
transportation  on  a  fijm  and 
interruptible  basis  respectively  in 
accordance  with  part  284  B  of  the 
Commission's  Regulations  to  eligible 
shippers  under  section  311  of  die  NGPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  & 
Procedure  (18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  11, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  pcuty  must  file  a 
motion  to  hitervene. 

Copies  of  this  filing  are  on  file  with 
the  C(3mmission  and  are  available  for 
public  inspection. 
Linwood  A  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  69-18750  Filed  8-10-69: 8:45  am] 
I  coos  snr-ei-M 


[Docket  Na  TA90-1-32-000  (PQA90-1)1 

Colorado  Interstate  Gas  Co.;  Filing  of 
AimnnI  Purchaeed  Gas  Adjuslnwiil 
Pursuant  to  Order  Nos.  483  and  4S9-A 

August  4, 1989. 

Take  notice  that  Colorado  Interstate 
Gas  Company  (CIG)  on  August  1, 1969, 
tendered  for  filing  proposed  changes  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  to  implement  its  annual  purchased 
gas  adjustment  under  the  provisions  of 
Order  Nos.  483  and  483-^  The  proposed 
tariff  sheets  are  to  be  effective  October 
1.1989. 

CIG  states  that  dw  revised  tariff 
sheets  reflect  a  demand  rate  decrease  of 
41  cents,  wliidi  is  doe  in  large  measure 
to  the  expintioa  oo  October  31, 1960  of 
PGA  reooveqr  of  "as  billed"  diaiges 
from  Northwest  Pipeline  Corporation, 
pursuant  to  Comaiission  Order  issued 
Septen^ter  aa  19B8  in  Dockat  Na  RP86- 
213.  The  filing  also  reflects  a  22.85  cent 


increase  in  the  commodity  rate  for  the 
G-1,  P-1,  H-1,  F-1  and  PS-1  Rate 
Schedules  and  an  increase  of  19.46  cents 
in  the  one-part  rates  tmder  Rate 
Schedule  SG-1,  of  wfaidi  3.53  cents  is 
due  to  current  purdiased  gas  costs 
projected  for  the  quarter  beginning 
October  1, 1969,  and  19.32  cents  to  the 
expiration  of  die  ctment  "credit" 
surcharge  (20.87  cents]  on  September  30, 
1989.  The  proposed  rates  conf>are  with 
the  rates  filed  by  CIG  on  May  30, 1980  in 
Docket  No.  TQ8&-3-3Z,  which  rates 
were  accepted  by  Conunission  Letter 
Order  of  Jtme  30, 1980,  to  become 
effective  on  July  1, 19^. 

CIG  states  that  copies  of  the  filing 
have  been  served  upon  QG's 
jurisdictional  customers  and  other 
interested  penons,  including  public 
bodies. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  St.  NE..  Washington.  DC 
20426,  in  accordance  with  iS  365.211 
aiul  385.214  of  the  Commissicm's  Rules 
of  Practice  and  Procedure  (16  CFR 
385.211  and  385.214).  All  such  protests 
should  be  filed  on  or  before  August  11, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Penons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  tliis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioTL 

Linwood  A  Watson,  Jr.,    ' 
Acting  Secretary. 

[FR  Doc.  89-18751  TQed  8-10-88;  8:45  em] 
coot  sm-ei-a 


[Docket  Nos.  npe9  114-000 
21-000] 


CoiiiwblB  Qas  Tranemlealen  Corp,; 
Proposed  CtMNigM  In  FERC  Gas  Tariff 

August  4, 1980. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  July  31, 1989,  tendered  for  filing  the 
following  proposed  dianges  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1: 


To  Be  Effective  May  1, ' 
Substitute  Twentiedi  Revised  Sheet  No.  IflB 
Substitute  Tenth  Revised  Sheet  Na  ISBl 
Substitate  Tenth  Revised  Sheet  No.  1082 


TtoBeEfiecllveliiBel.: 

Substitate  Twenty-fint  Revised  Sheet  Na 

16B 
Substitute  Eleventh  Revised  Sheet  Na  leBl 
Substitute  Eleventh  Revised  Sheet  No.  18B2 
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To  B«  BffKthr*  AniiMt  1.  Un 

Twecty-tecond  Reviaed  Sheet  Na  18B 
Twelfth  Revised  Sheet  No.  ISBl 
Ttvelfth  Reviaed  Sheet  Na  1882 

Coltimbia  states  that  the  foregoing 
tariff  sheets  modify  and  supplement 
Columbia's  previous  filings  in  Docket 
Nos.  RPB8-187  and  RP89-181  in  which 
Columbia  established  procedures 
pursuant  to  Order  No.  500  to  recover 
from,  its  customers  the  take-or-pay  and 
contract  reformation  costs  billed  to 
Columbia  by  its  pipeline  suppliers. 
Specifically,  Coliunbia  proposes  to 
modify  its  earlier  filings  to  permit  it  to 
flow  through  revised  takeK)r-pay  and 
contract  reformation  costs  from  (i) 
Texas  Eastern  Transmission 
Corporation  (Texas  Eastern}  pursuant  to 
a  filing  made  on  April  26, 1989  which 
was  accepted  by  the  Federal  Energy 
Regulatory  Conunission's  (Commission) 
o.der  issued  on  May  26, 1989  in  Docket 
Nos.  RP89-154  and  TM89-6-17,  (ii) 
Texas  Eastern  pursuant  to  a  filing  made 
on  April  28, 1989  which  was  accepted  by 
Commision's  order  issued  on  May  26, 

1988  in  Docket  No.  RP89-153,  (iii)  Texas 
Eastern  pursuant  to  a  filing  made  on 
May  31, 1989  which  was  accepted  by 
Commission  order  issued  on  June  30, 

1989  in  Docket  No.  RP89-184,  (iv) 
Transcontinental  Gas  Pipe  Line 
Corporation  pursuant  to  a  filing  made  on 
May  1, 1988  in  Docket  No.  RP89-163 
which  was  accepted  by  Commission 
order  dated  May  31, 1989,  and  (v) 
Tennessee  Gas  Pipeline  Company 
pursuant  to  a  filing  made  on  May  31, 
1989  which  was  accepted  by 
Commission's  order  issued  on  June  30, 
1989  in  Docket  No.  RP8a-191-010. 

Additionally,  Columbia  states  that 
certain  tariff  sheets  relating  to 
Columbia's  fiUngs  of  April  21, 1989  and 
May  30, 1989  in  Docket  Nos.  RP88-187, 
et  al.  contained  incorrect  allocation 
factors.  This  inadvertent  clerical  error 
resulted  in  incorrect  Fixed  Monthly 
Demand  Surcharges  to  its  customers  for 
the  flow  through  of  take-or-pay  costs 
attributable  to  Texas  Eastern's  Docket 
No.  TM89-4-17.  The  tariff  sheets 
submitted  with  the  instant  filing  reflect 
the  revised  allocation  factors  and  Fixed 
Monthly  Demand  Surcharges. 

Copies  of  the  filing  were  served  upon 
Columbia's  jurisdictional  customers  and 
intersted  state  commissions  and  upon 
each  person  designated  on  the  official 
service  list  compiled  by  the 
Commission's  Secretary  in  Docket  Nos. 
RP88-187,  et  al.  and  RP89-181,  et  al. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building.  825  North  Capitol 
Street.  NK.  Washington.  DC  20428.  in 


accordance  with  Rules  211  and  214  of 
the  Commission's  Rides  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  August  11, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taiken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Columbia's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  89-18752  Filed  8-10-«9;  8:45  am] 
MUJin  CODE  srir-oi-M 


[Docket  No.  TQ8»-5-2»-000] 

Mississippi  RIvsr  Transmission  Corp.; 
Rats  Changs  Filing 


August  4, 1989. 

Take  notice  that  oo  August  1, 1989, 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing,  to 
be  effective  September  1, 1989,  Thirty- 
Third  Revised  Sheet  No.  4.  Thirteenth 
Revised  Sheet  No.  4A,  Fourth  Revised 
Sheet  No.  4A.1.  Fourfli  Revised  Sheet 
No.  4A.2,  First  Revised  Sheet  No.  4A.3, 
First  Revised  Sheet  No.  4A.4,  Original 
Sheet  No.  4A.5,  Eighdi  Revised  Sheet 
No.  62  and  Tenth  Revised  Sheet  No.  72 
to  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  MRT  states  that  this  filing 
is  being  submitted  to  reflect  its  quarterly 
purchased  gas  cost  adjustment  (PGA) 
pursuant  to  §  154.308  of  the 
Commission's  Regulations  and  the  PGA 
provisions  of  MRT's  tariff,  and  is 
designed  to  track  various  pipeline  and 
producer  cost  changes. 

MRT  notes  that  its  filing  is  predicated 
upon  the  settlement  fates  made  effective 
by  United  Gas  Pipe  line  Company 
(United)  in  its  pending  rate  proceedings 
at  Docket  Nos.  RP88-92-000,  et  ah,  and, 
thus,  MRT  expressly  reserves  its  rights 
to  increase  the  rates  reflected  in  this 
filing  in  the  event  of  modificaton  of 
United's  settlement  rates  to  MRT.  The 
quarterly  impact  of  MRT's  PGA  filing  on 
its  jurisdictional  customers  is  stated  to 
be  an  increase  of  approximately  $1.9 
million  for  the  September  1, 1989- 
November  30, 1989  qvarter. 

MRT  states  that  i^iile  the  instant 
PGA  filing  represents  MRTs  best 
current  estimate  of  purchased  gas  costs 
which  it  will  experience  during  the 
September  1, 1988  through  November  30, 
1989  quarter,  S  154.305(c]  of  the 
Commission's  PGA  Regulations  requires 
that  projected  costs  of  gas  purchased 
from  producer  suppliers  be  based  upon 
contractual  obligations  that  are  in 


existence  as  of  the  date  the  PGA  is  filed. 
MRT  states  that  it  purchases  a 
substantial  volume  of  sfaort-tenn,  spot 
market  gas  for  its  system  supply,  and 
spot  market  prices  tend  to  be  lower  in 
summer  months  than  during  fall  and 
winter  periods.  MRT  notes  that  because 
tfaa  instaat  PGA.  submitted  in  August. 
coven  s  tall/winter  quarter,  the 
potential  for  Increases  in  spot  maricet 
prices  above  those  reflected  in  its  filing 
is  a  real  likelihood.  Consequently,  MRT 
states  that  its  PGA  is  being  submitted 
with  the  understanding  tbat  if  price 
increases  occur  such  that  MRTs  costs  of 
purchased  gas  during  the  subject  quarter 
exceed  those  projected  in  its  filing,  MRT 
may  submit  an  out-of-cyde  PGA  to  so 
reflect  such  increases. 

MRT  further  states  that  the  enclosed 
Sheet  No.  4A  reflect  the  most  recent 
fixed  take-or-pay  charges  applicable  to 
MRT  as  a  result  of  filio^  of  United, 
Natural  Gas  Pipeline  Company  of 
America  and  'Tninkline  Gas  Company. 
MRT  states  that  the  quarterly 
jurisdictional  in^wct  of  fliis  take-or-pay 
flowthrough  filing  is  an  fcicrease  of 
approximately  $.3  million. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  tlie  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NK,  Washington, 
DC  20426,  in  accordance  with  SS  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  sudi  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
linwood  A.  Watson,  Jr^ 
Acting  Secretary. 
[FR  Doc.  89-18753  Filed  &-10-89: 8:45  am] 

aiLUNQ  CODE  srir-oi-ii 


[Docket  Na  RP78-«5-0051 

Panhandls  Eastsm  Pips  Uns  Co.; 
Propossd  Changss  in  FCRC  Gas  Tariff 

August  4, 1989. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Paohandle)  on  July 
31, 1989  tendered  for  filifig  Substitute 
Original  Sheet  No.  1  and  Thirteenth 
Revised  Sheet  Nos.  2  thiDugh  38  to  its 
FERC  Gas  Tariff,  Original  Volume  No. 
l-A 
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Panhandle  states  that  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  the  proceedings  entitled  Village  of 
Pawnee,  Illinois,  et  al.  vs.  Panhandle 
Eastern  Pipe  Line  Company,  in  the 
subject  docket  Undw  the  terms  of  the 
Agreement  certain  Small  Customers  as 
defined  in  Article  n  of  the  Agreement 
are  permitted  to  add  new  Priority  1 
requirements  up  to  10  percent  of  their 
original  annual  base  period  voltunes 
during  the  first  twelve-month  period  and 
up  to  8  percent  of  tiieir  original  annual 
base  period  volumes  in  each  succeeding 
twelve-month  period  that  the  Agreement 
is  in  effect  Article  V  of  the  Agreement 
requires  the  Small  Customers  to  report 
to  Panhandle  changes  in  their  estimated 
monthly  and  annual  volumes,  which 
changes  are  to  be  reflected  as 
adjustments  to  the  monthly  base  period 
volumes  for  each  Small  Customer. 
Thirteenth  Revised  Sheet  Nos.  2  through 
38  reflect  these  adjustments  in  the 
monthly  base  period  for  each  Small 
Customer.  Panhandle  proposes  an 
effective  date  of  September  1, 1989. 

Panhandle  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  the  tariff  sheets  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
vrith  §S  385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  August  11, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Unwood  A.  Watsoo.  Jr., 
Acting  Secretary. 

[FR  Doa  89-18754  Filed  8-10-89;  8:45  am] 
MUJNQ  coot  srir-evM 


[DockM  Na  TO89-3-28-0001 

Pantumdis  Eaatsm  Pips  Uns  Co.; 
fVopossd  Ctiangss  in  FERC  Gas  Tariff 

August  4, 1989. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
August  1. 1989.  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Seventy-Third  Revised  Sheet  Na  3-A 
Fiftieth  Revised  Sheet  No.  8-B 


The  proposed  effective  date  of  these 
revised  tariff  sheets  is  September  1, 
1989. 

Panhandle  states  that  these  revised 
tariff  sheets  filed  herewdth  reflect  a  non- 
gas  commodity  rate  decrease  of  (2.15i) 
per  Dt  pursuant  to  section  22  of  the 
General  Terms  and  Conditions  of 
Panhandle's  tariff  (ANGTS  tracking 
mechanism). 

Panhandle  further  states  that  these 
revised  tariff  sheets  filed  herewith  also 
reflect  the  following  respecting 
Panhandle's  Dl  and  D2  demand  rates: 

(1)  An  increase  of  $0.15  for  Dl 
pursuant  to  section  22  of  the  General 
Terms  and  Conditions  of  Panhandle's 
tariff  (ANGTS  tracking  mechanism);  and 

(2)  An  increase  of  $0.20  for  Dl  and  no 
change  for  D2  pursuant  to  8  18.4  of  the 
General  Terms  and  Conditions  of 
Panhandle's  tariff  (pipeline  suppliers' 
demand  costs). 

Panhandle  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
accordance  with  S  154.308  (quarterly 
PGA  filing)  of  the  Commission's 
Regulations  and  pursucmt  to  SS  18.1  and 
18.4  (Purchased  Gas  Demand  Rate 
Adjustments  by  Pipeline  Suppliers)  and 
section  22  (ANGTS  tracking  mechanism) 
of  Panhandle's  FERC  Gas  Tariff 
Original  Volume  No.  1  to  reflect  the 
changes  in  Panhandle's  jurisdictional 
rates  effective  September  1, 1989. 

Panhandle  states  that  it  should  be 
noted  that  by  order  dated  June  30, 1989, 
issued  in  Docket  No.  RPl89-185-00a  the 
Commission  accepted  for  filing  section 
25  (Seasonal  Sales  Program)  of 
Panhandle's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  Purusant  to  S  25.31 
thereof,  SS  18.2. 18.3, 18.5, 18.6, 18.7,  and 
18.8  are  suspended  imtil  re-established 
in  accordance  with  S  25.32.  Accordingly, 
Panhandle  is  reflecting  as  a  current 
adjustment  only  the  decrease  in  the  non- 
gas  commodity  rates  mentioned  above. 

Panhandle  further  states  it  should  be 
noted  that  Panhandle  has  not  adjusted 
its  Dl  and  D2  rates  to  reflect  revisions  to 
Trunkline  Gas  Company's  demand  rates 
that  may  result  from  Commission 
approval  of  the  Stipulation  and 
Agreement  in  Docket  No.  RP88-180-000, 
for  that  Stipulation  and  Agreement  has 
not  been  approved  but  is  awaiting 
Commission  actioiL  Should  the 
Stipulation  and  Agreement  become 
effective  during  the  current  period. 
Panhandle  will  make  an  appropirate 
filing  to  adjust  its  Dl  and  D2  rates. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commisaion.  825 
North  Capitol  Street  NE.,  Washington. 
DC  20428.  in  accordance  with  SI  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  sudi  motions  or 
protests  should  be  filed  on  or  before 
August  11, 1980.  Protests  will  be 
considered  by  the  CommlssioB  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Unwood  A  Watson.  Jr^ 
Acting  Secretary. 

[FR  Do&  89-18755  Filed  S-10-89;  8:46  am] 
■NJJNQ  COOe  S7TT-i«t-M 


[Docket  Na  RPS9-21S-0001 
Tsnnsssss  Gtes  PipsHns  Co> 

August  4, 1989. 

Take  notice  that  on  August  1, 1989. 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  the  following  tariff 
sheets  to  its  FERC  Gas  Tariff  to  be 
effective  September  1, 1989,  subject  to 
certain  conditions: 

Second  Revised  Vohme  Na  1 

Fourteenth  Revised  Sheet  No.  20 
Eleventh  Reviaed  9ieet  No.  2QA 
Second  Substitute  Seventh  Reviaed  Sheet 
Na22 

Tennessee  states  that  it  is  filing  these 
sheets  and  associated  workpapers  in 
compliance  with  the  terms  of  the 
Stipulation  and  Agreement  (Stipulation) 
filed  June  13, 1989  in  Bear  Qeek  Storage 
Company,  Docket  No.  RP89-58. 
Tennessee  further  states  that  it  is  filing 
the  above  tariff  sheets  on  the  condition 
that  the  Commission  accept  them 
subject  to  the  rate  restoration  and 
surcharge  provisions  of  the  Stipulation. 

Tennessee  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  for  the  acceptance  of  this 
filing. 

Teimessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  parties  in 
this  proceeding,  affected  customers  and 
affected  state  regulatory  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capital  Street  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  11, 1980.  Protests  will  be 
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conskhnd  Iqr  d»  CoBuniaakm  ia 
datmaiaiag  tks  apprapriate  aotkm  to  b« 
taken  bat  t^  sot  MTV*  to  Biaka 
protMtants  partlM  to  us  pioonding. 
Any  psnon  wiikfais  to  bsGOBM  a  party 
must  file  a  OMtkn  to  Intarvene.  Copies 
of  tiiia  filing  are  on  file  with  the 
Commiaelao  and  are  availaUe  lor  public 


UBHOod  A.  Wetna.  ^ 

Acting  S&enlBry. 

pit  Oo&  MM VS8  FUed  a-VMS;  ftW  am] 


1 


Trunldbw  Qm  Colj  PropoMd  CtMMQM 
in  FERCQm  Tariff 

Angnit4.19a8. 

Take  notice  that  Tninkline  Gas 
Company  tThmkline)  on  July  31, 1969 
tendered  for  filing  Fourteendi  Revised 
Sheet  No.  21>-C8  to  its  FBRC  Gas  TarlfE, 
Original  Volume  No.  1. 

Tronkline  atates  diat  on  February  8, 
1980  the  Commission  approved  a 
Stipulation  and  Agreement  (Agreement) 
in  tha  proceedings  entitled  Kaakaskia 
Com  Coa^uny^ttal.  vs.  Tnmkline  Com 
Company,  in  tha  subject  dodcet  Under 
the  terms  of  the  Agreement,  certain 
Small  Customers  as  defined  in  Article  n 
of  the  Agreement  are  pennitted  to  add 
new  Mority  1  requirements  up  to  10 
percent  of  their  original  annual  base 
period  volumes  during  the  first  twelve- 
montfi  period  and  up  to  8  percent  of 
their  original  annual  base  period 
volumes  in  each  succeeding  twelve- 
month period  tiiat  die  AgrMment  is  in 
efi'ect  Article  V  irf  dM  Agreement 
requires  the  Small  Customers  to  report 
to  Traiddine  changes  in  their  estimated 
monthly  and  anmud  vtdmnes,  wdnch 
changes  are  to  be  reflected  as 
adjustments  to  the  moodily  base  period 
volumes  for  each  Small  Customer. 
Fourteenth  Revised  Sheet  No.  21-C.8 
reflects  these  adjustments  in  die 
monthly  base  period  for  each  &nall 
Customer.  T^imkline  proposes  an 
effective  date  of  September  1. 1980. 

Tmnkline  states  that  copies  of  this 
filing  have  been  served  on  all  customers 
subject  to  die  tariff  sheets  and 
applicable  state  regnlatiHry  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  die 
Fedtral  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NB., 
Washington.  DC  20*28,  hi  acovdance 
widi  li  385.211  and  385.214  of  die 
Commission's  Rules  and  Regulations. 
All  pralssts  should  be  filed  on  xa  b^ore 
August  11. 1988.  Protests  will  be 
considered  by  the  Commission  hi 
datandning  tha  apprapriate  action  to  be 


taken,  bat  will  not  save  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene.  Coiries  of  this  filing  are  on  file 
with  the  Commission  and  are  avails  jle 
for  public  inspection. 
Unwood  A.  WMmb,  )r.,| 
Acting  Secretary. 

[FR  Do&  80-18757  Filed  t-10-89;  8:45  am] 
SKLsn  oooc  cnr-ai-M     I 

[Docket  Na  RPS9-183-003] 
WMiama  Natural  Gas  Co.;  FWng 

Ai«uat  4.1980. 

Take  notice  that  on  July  31. 1980. 
Williams  Natural  Gas  Company  (WNG) 
filed  Revised  Thirteenth  Revised  Sheet 
No.  8  to  its  FERC  Gaa  Tariff,  Oiginal 
Volume  No.  1,  to  be  effective  December 
1,1980. 

WNG  states  diat  tills  filing  is  in 
compliance  with  die  Commission's  order 
of  June  3a  1089.  WNG  states  that  tiiis 
tariff  sheet  reflects  the  elimination  of 
take-or-pay  buyout  and/or  buydown 
Order  No.  500  costs  that  it  previously 
filed  to  recover  in  Docket  No.  RP89-140- 
000. 

WNG  states  that  amies  of  this  filing 
are  being  served  on  c£  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NR, 
Washington,  DC  20426,  in  accordance 
widi  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  386.214,  385.211 
(1989)).  All  such  protests  should  be  filed 
on  or  before  August  H,  1980.  Protests 
will  be  considered  by  die  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  already  parties  to  ^s 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Unwood  A.  WatMin,  Jr.. 
Acting  Secretary.  j 

[FR  Doc.  8&-18758  Filed  8-10-89;  8:45  am] 
ssiJNQ  coos  tnr-oi-M 


Offica  of  Haarlngs  wd  Appeals 

Implamantation  of  Special  Rafund 
Procaduraa  j 

aomcv:  Office  of  Hearings  and 
Appeals,  DC^ 


action:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMANV:  The  Office  of  Heaiiags  and 
Appeals  of  the  Department  trf  Energy 
announces  the  procedures  for 
disbursement  of  $19,824.44,  phis  accrued 
interest,  obtained  from  Psd^rsMi  (Xl, 
Inc.  pursuant  to  a  Consent  Order 
executed  on  October  15, 1981.  The  funds 
will  be  distributed  to  successful 
claimants  who  purchaMd  motor 
gasoline  from  Pedersoi  between  May  1, 
1979  throu^  September  30, 1079. 

DATI  AND  AOORess:  Applications  for 
Refund  from  the  Pedersea  escrow  fund 
must  be  filed  in  duplicata  and  must  be 
received  widiin  90  days  of  publication  of 
this  notice  in  the  FederalSei^ster.  All 
Applications  for  Refund  kxm  this 
escrow  fund  should  display  a 
conspicuous  reference  to  Case  Number 
HEF-0147,  and  should  be  addressed  to 
the  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20565. 

POM  FURTHER  INFORMATION  CONTACT: 

Darlene  Gee,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20565,  (202)  586-6602. 

SUFPLIMENTARV  information:  In 

accordance  with  the  procedural 
regulations  of  the  Departtnoit  of  Energy 
(DOE),  10  CFR  205.282(c),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  sets  forth  the  psocedures  that 
the  DOE  has  formulated  to  distribute 
monies  obtained  from  Pedersen  Oil,  Inc. 
(Pedersen)  to  setUe  pridag  violations 
wiUi  respect  to  the  firm's  sales  of  motor 
gasoline  between  May  1, 1979  and 
October  30, 1979  (the  audit  period). 

OHA  has  determined  that  a  portion  of 
the  escrow  fond  should  be  disfributed  to 
purchasers  of  Pedersen  motor  gasoline 
during  the  audit  period,  bi  order  to 
obtain  a  refund,  each  claimant  will  be 
required  to  submit  a  schedule  of  its 
monthly  purchases  of  motor  gasoline  for 
Pedersen.  The  specific  requirements 
which  an  applicant  must  meet  in  order 
to  receive  a  refund  are  sat  out  in  Section 
n  of  the  Decision.  Residual  funds  in  the 
escrow  account  will  be  used  for  indirect 
restitution  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986, 
Pub.  L.  99-509,  Titie  m. 

Applications  for  Refund  will  now  be 
accepted  provided  diey  are  filed  in 
duplicate  and  received  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Fodstal  Register. 
Applicatons  should  be  sent  to  die 
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address  set  forth  at  die  beginning  of  this 
notice.  All  applications  received  will  be 
available  for  public  inspection  between 
the  hours  of  IKW  pjn.  and  SM  p.m., 
Monday  through  Friday,  except  federal 
holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

Dated:  July  19, 198a 
Geoige  B.  Bnsnay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  and  Order 

Name  of  Finn:  Pedersen  Oil,  Inc. 
Date  of  Filing:  October  13, 1963 
Case  Number  HEF-0147 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulaitory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  procedures  to  distribute 
funds  received  as  a  residt  of  an 
enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  part  205,  subpart  V.  On  October  13, 
1983,  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  with 
Pedersen  Oil,  Inc.  (Pedersen). 

L  Background 

Pedersen  was  a  "reseller-retailer"  of 
refined  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31,  and  was 
located  in  Silverdale,  Washington.  A 
DOE  audit  of  Pedersen's  records 
revealed  possible  violations  of  the 
Mandatory  Petroleum  Price  Regulations. 
10  CFR  part  212,  subpart  F.  More 
specifically,  the  audit  revealed  that 
between  May  1, 1979  and  September  30, 
1979,  Pedersen  may  have  violated  the 
DOE's  pridng  regulations  with  respect 
to  its  sales  of  motor  gasoline. 

In  order  to  resolve  its  potential  dvil 
liabilities  arising  from  the  ERA's  audit, 
Pedersen  entered  into  a  Consent  Order 
widi  die  DOE  on  October  15, 1981.  The 
Consent  Order  refers  to  ERA's 
allegations  of  overcharges,  but  does  not 
find  that  any  violations  occurred.  In 
addition,  the  Consent  Order  states  that 
Pedersen  does  not  admit  any  such 
violations. 

Under  the  terms  of  the  Consent  Order, 
Pedersen  was  required  to  deposit 
$23,617  into  an  escrow  account  for 
ultimate  distribution  by  die  DOE.>  On 


May  11, 1982,  Pedersen  made  a  deposit 
of  $0,602.44,  its  only  payment  into  the 
account  Since  that  payment  was  made, 
Pedersen's  assets  have  been  liquidated 
and  a  successor  firm  is  also  in 
bankruptcy.  Therefore,  no  further 
payments  are  expected.  Pedersen, 
however,  was  elijgible  for  a  refund  of 
$10,222  in  a  proceeding  instituted  by 
OHA  to  distribute  funds  remitted  to  the 
DOE  by  the  Mobil  Oil  Corporation. 
MobU  OU  Corp.,  13  DOE  f  65,339  (1985). 
Because  of  Pedersen's  outstanding 
obligation  to  the  DOE  under  the  terms  of 
its  Consent  Order,  OHA  transferred  the 
full  amount  of  Pedersen's  refund  in  the 
Mobil  proceeding  to  the  Pedersen 
consent  order  fund.  Mobil  Oil 
Corporation/National  Acceptance 
Company  of  California,  16  DOE  \  85,554, 
(1987).  The  Pedersen  fund  now  contains 
$19, 824.44  in  principal,  or  84%  of  the 
amount  Pedersen  was  required  to 
deposit  under  the  terms  of  the  Consent 
Older.  This  decision  concerns  the 
procedures  for  the  distribution  of  the 
funds  in  die  Pedersen  escrow  account. 

On  June  3, 1988,  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDftO) 
setting  forth  a  tentative  plan  for  the 
distribution  of  refunds  to  parties  that 
make  a  reasonable  showing  of  injury  as 
a  result  of  Pedersen's  alleged 
overcharges.  In  order  to  give  notice  to 
all  potentially  affected  parties,  a  copy  of 
the  PD&O  was  published  in  the  Federal 
Register  and  comments  regarding  the 
proposed  refund  procedures  were 
solicited.  53  FR  21910  Qune  10, 1988).  We 
received  no  comments  concerning  the 
proposed  refund  procedures  for 
Pedersen.  Therefore,  we  will  adopt  the 
procedures  in  the  PD&O  as  final 
procedures  for  the  distribution  of  the 
Pedersen  refined  product  funds. 

n.  Final  Refund  Procedures 

The  procedural  regulations  of  the  DOE 
set  fordi  genered  guidelines  to  be  used 
by  OHA  in  formulating  and 
implementing  a  plan  of  distribution  for 
funds  received  as  a  result  of  an 
enforcement  proceeding.  10  CFR  Part 
205,  Subpart  V.  The  Subpart  V  process 
may  be  used  in  situations  in  which  the 
DOE  is  unable  to  identify  readily  those 
persons  who  may  have  been  injured  by 
the  alleged  regulatory  violations  or  to 
determine  the  amount  of  such  injuries.  A 


more  detailed  discussion  of  Subpart  V 
and  the  authority  of  OHA  to  hddon 
procedures  to  distribute  refunds  is  set 
forth  in  the  cases  of  Office  of 
Enforcement,  9  DOE  1 82,508  (1981):  end 
Office  of  Enforcement,  8  DOE  1 82,507 
(1961)  (Vickers). 

Punuant  to  the  goals  of  the  Subpart  V 
regulations,  we  wUl  attempt  to  provide 
refunds  to  claimants  who  demonstrste 
that  they  were  injured  by  Pedersen's 
alleged  regulatory  violations  in  its  sales 
of  motor  gasoline  during  the  May  1, 
1979,  through  September  30, 1979 
consent  order  period.  Residual  funds  in 
the  Pedersen  escrow  account  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1966 
(PODRA),  Public  Uw  No.  90-509,  Tide 
m.  See  51  FR  43964  (December  5, 1988). 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is 
the  calculation  of  an  applicant's 
potential  refund.  To  facilitate  this 
process,  we  intend  to  rely,  in  part,  on  the 
information  gathered  by  the  BRA  during 
its  audit  of  Pedersen.  See,  e.g.,  Marion 
Corp..  12  DOE  1 65,014  (1964)  (Marion). 
The  ERA  identified  20  firms  that  were 
allegedly  overcharged  by  Pedersen  and 
calculated  the  amount  of  the  potential 
refunds  for  each  of  these  firms.  The 
firms,  together  with  their  potential 
refunds,  are  listed  in  the  Appendices  to 
this  DedsiotL  The  total  amount  of  the 
Pedersen  setdement  allocated  to  the 
ERA-identified  purchasers  is  $11,046. 

The  ERA  specifically  noted,  however, 
that  it  was  unable  to  identify  all  of  the 
customers  whom  Pedersen  allegedly 
overcharged.  In  order  to  determine  the 
potential  refunds  for  these  purchasers, 
we  proposed  to  adopt  a  volumetric 
refund  presumption.  This  presumption 
assumes  that  Pedersen's  dleged 
overcharges  were  spread  evenly  over  all 
of  the  gallons  of  motor  gasoline  that 
Pederson  sold  during  the  consent  order 
period. 

Under  this  volumetric  presumption, 
the  potential  refund  for  a  previously 
imidentified  claimant  will  be  calculated 
by  multiplying  the  number  of  gallons  of 
motor  gasoline  that  it  purchased  from 
Pedersen  during  the  consent  order 
period  times  a  volumetric  factor  of 
$0.0025  per  gallon.*  In  addition. 


I  The  actual  Mttleownt  Itetwaen  PsdnMo  and  the 
DOE  totaled  $2SAn.  Of  that  Mim,  Pedenen  made 
dlnct  paymenla  totaling  Sl.aa8  to  the  following 
end/iiaer  cutomen,  all  located  in  Tacoma, 
Washington:  BaiWe  tnmber,  bdahl  "nodcing. 


Heinke  Painting,  Baxter  Manufacturing.  Jim  Lemon's 
Doora  and  Cabinets,  United  Services,  AUstate 
Elevator,  and  Time  DC  Inc.  These  direct  refunds 
were  based  upon  die  ERA's  calculaUons  of 
Pedersen's  alleged  overcharges.  Because  these  firms 
have  already  received  refunds  for  the  matters 
settled  by  the  Pedersen  Consent  Order,  they  will  not 
be  eligible  tat  a  further  refund  in  this  procMding. 
The  balance  of  die  settlement  amount.  tZ3,Sl7.  was 
to  be  deposited  into  an  escrow  account  lor  ultimate 
distribution  l^  the  DOE. 


*  Becenae  we  were  unaUe  to  determine  the 
number  of  gallons  of  motor  gasoline  that  Pedersen 
sold  to  its  customers  who  received  direct  refunds, 
we  supn  note  1,  and  to  the  a>  ERA-identifled 
purchasers,  we  computed  the  vohimetric  facnr  by 
dividing  121^0744  (the  tiajBUM  deposited  into  die 
Pedersen  eecrow,  plus  the  ILSSS  Pedersen  paid  a«t 
in  direct  refunds)  by  SM1SB2.  the  total  nnmbar  of 
gallons  of  motor  gasoline  sold  by  the  Bnn  during  the 
consent  order  period. 


I 
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luoceMful  cktanants  will  receive 
proportioiiale  shorat  of  the  interest  thst 
has  accnied  on  the  Pedenen  escrow 
account  The  total  amount  of  the 
Pedsrsen  consent  order  funds  allotted  to 
unidentified  claimants  is  $8,792.' 

The  volumetric  refund  presunqiticm  is 
rebuttable.  Because  we  realiie  that  the 
impact  on  an  individual  claimant  nay 
have  been  greater  than  its  potential 
refund  calculated  using  the  volumetric 
methodology,  a  daimant  may  submit 
evidence  detailing  the  specific  alleged 
overcharge  that  it  incurred  in  order  to  be 
eUgible  fat  a  larger  refund.  See  Standard 
oil  Co.  (Indiana)/ Army  and  Air  Force 
Exchange  Service,  12  DOE  1 85.015 
(1984). 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See.  e^.. 
Mobil  Oil  Crop..  13  DOE  \  85,339  (1985): 
see  also  10  CFR  205.286(b).  If  an 
applicant's  potential  refund  is  calculated 
using  the  volumetric  methodology,  it 
must  have  purchased  at  least  5J00 
gallons  of  Pedersen  motor  gasoline  in 
order  for  its  claim  to  be  considered. 

B.  Detennination  of  Injury 

Once  a  claimant's  potential  refund 
has  been  calculated,  we  must  determine 
whether  the  claimant  was  injured  by  its 
purchases  from  Pedenen,  i.e..  whether  it 
was  forced  to  absorb  die  alleged 
overdiaiges.  Based  on  our  experience  in 
numerous  Subpart  V  proceedings,  we 
will  adopt  certain  presumptions 
concerning  injury  in  this  case.  The  use 
of  presumptions  in  refund  cases  is 
spedficaDy  aothoiized  by  DOE 
procedural  regulations.  10  CFR 
205.282(e).  An  applicant  that  is  not 
covered  by  tme  of  these  presumptions 
must  demonstrate  injury  in  accordance 
wlft  ttie  mm-presnmption  procedures 
outlined  in  the  latter  part  of  this 
Decision. 

1.  Preeunqitions  Concerning  Injury 

The  presumptions  we  will  adopt  in 
this  case  are  designed  to  allow 
claimants  to  participate  in  the  refund 
process  widiout  incurring  inordinate 
expense,  and  to  enable  OHA  to  consider 
the  refund  applications  in  the  most 
efficient  way  possible.  We  will  presume 


•  Tlw  BRA  allocatMl  ttaOSO  of  the  I 
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that  end-osera  of  Pedersen  motor 
gasoline,  certain  types  of  regulated 
firms,  and  cooperatives  were  injured  by 
their  purchases  from  Pedersen.  In 
addition,  we  will  presume  that  resellera 
and  retailen  of  Pedenen  gasoline 
submitting  small  claims  were  injured  by 
their  pun^ses.  On  the  other  hand,  we 
will  presume  that  reseilen  and  retailen 
that  made  spot  pimihases  of  Pedersen 
motor  gasoline  and  those  who  sold  it  on 
consignment  were  not  injured  by  their 
purchases.  Each  of  these  presumptions 
is  discussed  below,  abng  with  the 
rationale  imderlying  its  use. 

a.  End-Usera.  Pint  in  accordance 
with  prior  subpart  V  proceedings,  we 
will  presume  tiiat  end>usere.  i.e., 
ultimate  consumen  of  Pedenen  motor 
gasoline  whose  businesses  are  unrelated 
to  the  petroleum  indiistry,  were  injured 
by  the  firm's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  diuing  the  consent  order  period, 
and  were  not  required  to  keep  records 
which  justified  selling  price  increases  by 
reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  memben  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corporation.  12 
DOE  \  85.014  (1984)  and  cases  dted 
therein.  Therefore,  end-usera  need  only 
document  their  purchase  volumes  of 
Pedenen  motor  gasoline  to  demonstrate 
that  they  were  injured  by  the  alleged 
overcharges. 

b.  Regulated  Firms  and  Cooperatives. 
Second,  public  utilitiea,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  would  have  routinely 
passed  through  price  Increases, 
including  overchargea,  to  their 
customere.  Likewise,  their  customera 
would  share  the  benefits  of  cost 
decreases  resulting  fit>m  refunds.  See, 
e.g..  Office  of  Special  Counsel  9  DOE  1 
82,538  (1982)  (Tenneco):  Office  of 
Special  Counsel,  9  DOE  1  82.545  at 
85.244  (1982)  (PennzoH).  Such  firms 
applying  for  refunds  should  certify  that 
they  will  pass  through  any  refund 
received  to  their  customers  and  should 
explain  how  they  will  alert  the 
appropriate  regulatory  body  or 
membenhip  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  nonmemben  will 
generedly  not  be  covered  by  this 
presumption. 


c.  Reseller  and  Retailer  Small  Claims, 
Third,  we  will  presume  that  a  reseller  or 
retailer  seeking  a  refund  of  $5,000  or 
less,  exduding  accrued  interest,  was 
injured  by  Pedereen's  pricing  practices. 
Without  this  presumption,  sudi  an 
applicant  would  have  to  father  records 
dating  as  far  back  as  197S  in  order  to 
demonstrate  that  it  absorbed  Pedersen's 
alleged  overcharges.  The  cost  to  the 
applicant  of  gathering  this  information, 
and  to  OHA  of  analysing  it.  could 
exceed  the  actual  refund  amount. 
Therefore,  a  smaU  claimant  must  only 
document  the  volumes  of  motor  gasoline 
it  purchased  from  Pedersen  in  o^er  to 
demonstrate  injury.  See  Texas  Oil  &  Gas 
Corp.,  12  DOE  \  85.069  at  88,210  (1984). 
ERA-identified  reseilen  and  retailen 
seeking  small  claims  refimds  have  to 
submit  only  a  statement  indicating  their 
willingness  to  rely  on  the  information 
contained  in  the  ERA  audit  files. 
Reseilen  and  retailen  of  Pedenen 
motor  gasoline  that  are  seeking  refunds 
in  excess  of  $5,000  must  follow  the 
procedures  that  are  outlined  below  in 
section  2. 

d.  Spot  Purchasers.  Foarth,  resellers 
and  retailers  that  were  spot  purchasen 
of  motor  gasoline  from  Padersen.  i.e., 
made  only  sporadic  discretionary 
purchases,  are  presumed  not  to  have 
been  injured  and  conseqaently, 
generally  will  be  ineligible  for  refunds. 
The  basis  for  this  presunqition  is  diat  a 
spot  purchaser  tended  to  have 
considerable  discretion  as  to  wh«e  and 
when  to  make  a  purchase,  and  therefore, 
would  not  have  made  a  purchase  unless 
it  was  able  to  recover  the  full  amount  of 
its  purchase  price,  induding  any  alleged 
overcharges,  from  its  customen.  See 
Vickere  at  85,396-97.  A  spot  purchaser 
can  rebut  this  presumption  by 
demonstrating  that  its  base  period 
supply  obligation  Umited  its  discretion 
in  making  the  purchases  and  that  it 
resold  the  product  at  a  lots  that  was  not 
subsequently  recouped.  See,  e^.,  Saber 
Energy,  Inc./Mobil  Oil  Corp..  14  DOE  \ 
85,170  (1986). 

e.  Consignees.  Finally.  %ve  will 
presume  that  consignees  of  Pedersen 
motor  gasoline  were  not  faijm«d  by  ttte 
firm's  alleged  pricing  violations.  See, 
e.g..  lay  Oil  Co.,  16  DOE  1 85.147  (1987). 
A  consignee  agent  generally  sold 
products  punuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  vpon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presun^itioa  of 
non-injury  by  demonstrating  ttiat  its 
sales  volumes  and  corresponding 
commission  revenues  dedinedxiue  to 
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the  alleged  uncompetitiveness  of 
Pedersen's  pricing  practices.  See  Gulf 
Oil  Corp./CJP.  Canter  Oil  Co.,  13  DOE  f 
85.388  at  88.982  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury 

A  reseller  or  retailer  whose  allocable 
share  is  in  excess  of  $SJ0O0  that  does  not 
elect  to  recdve  a  refund  under  the  small 
daims  presumption  will  be  required  to 
demonstrate  its  injury.  There  are  two 
aspects  to  such  a  demonstration.  Flnt.  a 
firm  generally  is  required  to  provide  a 
monOdy  schedule  of  its  banks  of 
unrecouped  increased  product  costs  for 
motor  gasoline  that  it  purchased  bom 
Pedenen.  Cost  banks  should  cover  the 
period  May  1, 1979.  through  July  IS,  1979, 
for  retailen.  and  April  30, 1980.  for 
reseilen  of  Pedenen  motor  gasoline.*  If 
a  firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  motor  gasoline,  it  may 
approximate  Aose  banks  by  submitting 
the  following  information  regarding  its 
purchases  of  motor  gasoline  fivm  all  of 
its  suppliers: 

(1)  llie  weighted  average  gross  profit 
mar^  that  the  firm  received  from  nwtor 
gasoline  on  May  15, 1973; 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  motor  gasoline 
during  the  period  May  1. 1979  throu^ 
Jdy  15. 1979  for  retailins  and  May  1, 
1979  through  April  30. 1980  for  reseilen; 
and 

(3)  A  monthly  schedule  of  the  firm's 
purdiase  at  sates  volumes  of  motor 
gasoline  during  the  period  May  1. 1979 
through  July  15, 1979  for  retailers,  ami 
May  1. 1979  through  April  20, 1980  for 
reseUers.* 

The  existence  of  banks  of  unrecouped 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the 
first  part  of  an  injury  demonstration.  A 
firm  must  also  show  that  market 
conditions  forced  it  to  absorb  the 
aUeged  overcharges.  We  will  infer  this 
to  be  true  if  the  prices  the  applicant  paid 
Pedenen  were  higher  than  average 
market  prices  for  motor  gasoline  at  the 
same  level  of  distribution.'  Accordingly, 


*  We  ganarally  raqataa  apphcanta  to  aaboiit  ooat 
banks  that  oontfania  until  a  pcodnct'a  prica  daconboi 
data.  Ratallan  and  nadlart  of  motor  gaaoUna, 
howaraf  ,  wan  only  ia<f  had  to  nalulafai  banka 

thra^  jDijr  u,  isra,  awl  Aprt  aa  isaa 

reapacUTalir,  rather  than  the  Januaiy  37,  ISSl 
decontrol  dato  of  motor  geaoltna. 

*  For  motor  jaioHna,  ratallara  and  laaallef  i  have 
to  anlxBlt  the  iuliuiiiiatlon  detailed  in  I^rta  (2)  and 
(3)  ooljr  throi^  hdy  1&  lare  airf  April  aa  isn 
reapectivaly.  Tea  anaii  noto  U. 

*  Wa  faamlly  ebtaki  aaansi  madiM  ptioa 
infofmatton  ban  Flatfi  Oil  Prica  Handbook  and 
OifanafflBC  (Hatf  ■).  If  prica  data  far  a  particiilai 
prodoct  la  BOl  avalabia  In  Ratfa,  the  bodaa  of 


a  daimant  attempting  to  demtmstrate 
injury  should  sulunit  a  monthly  achedule 
of  the  weighted  average  prices  ttiat  it 
paid  Pedersen  for  motor  gasoline  during 
the  May  1, 1979  through  September  30, 
1979  consent  order  period. 

If  a  reseller  or  retailer  that  is  eligible 
for  a  refund  in  excess  of  $5,000  does  not 
submit  the  cost  bank  and  purchase  price 
informaticm  described  above,  it  can  still 
apply  for  a  refund  of  $5,000,  plus 
accrued  interest,  using  the  small  claims 
presumption. 

If,  however,  a  firm  provides  the 
above-mentioned  data  and  we 
subsequently  conclude  that  the  firm 
shotild  receive  a  refund  of  less  than  the 
$5,000  small  daims  threshold,  the  firm 
cannot  opt  for  a  full  $5,000  refund. 

C.  General  Refiind  Application 
Requirements 

Punuant  to  10  CFR  205.283.  we  will 
now  accept  Applications  for  Refund 
from  individuals  and  firms  Aat 
purdiased  motor  gasoline  from  Pedersen 
between  May  1. 1979  and  September  30, 
1979.  No  "dass  daims"  on  behalf  of 
groups  of  applicants  will  be  permitted, 
lliere  is  no  specific  application  form 
that  must  be  used.  All  Applications  for 
Refund  should  indude  the  following 
iofbrmation: 

(1)  A  conspicuous  reference  to  Case 
Number  HEF-0147  and  the  name  and 
address  of  the  applicant  during  the 
period  for  which  the  daim  is  filed,  as 
well  as  the  name  to  whom  the  refund 
check  shoiild  be  made  out  and  the 
address  to  which  the  check  should  be 
sent 

(2)  The  name,  title,  address  and 
telephone  number  of  a  penon  who  may 
be  contacted  by  OHA  for  additional 
information  concerning  the  Application; 

(3)  The  manner  in  wnidi  die  applicant 
used  the  Pedenen  motor  gasoline,  i.e., 
whe&er  it  was  a  reseller,  retailer, 
consignee,  end-user,  etc.; 

(4)  A  monAly  sdiedule  of  purdiases 
of  motor  gasolhie  from  Pedenen  during 
the  period  May  1. 1979  through 
September  30, 1979.  ERA-identified 
potential  daimants  seeking  small  daims 
refunds  have  to  submit  only  a  statement 
indicating  tiieir  willingness  to  rely  on 
the  information  contained  in  the  ERA 
audit  files,  ff  the  apfdicant  was  an 
indirect  pmdiaser  it  must  also  submit 
the  name  erf  its  immediate  8iiiq>lier  and 
indicate  v^y  it  believes  the  covered 
product  was  (Higfaially  sold  by  Pedersen; 

(5)  An  relevant  material  necessaiy  to 
supptHi  ito  daim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  above; 


•uppiying  ahetnativa  infonBatlaB  win  be  oo  the 
claimant. 


(6)  If  die  applicant  was  or  is  in  any 
way  affiliated  widi  Pedersen,  an 
explanation  of  the  nature  of  the 
affiliation; 

(7)  A  stetemient  as  to  wriiedier  there 
has  been  a  change  in  ownersh^  of  the 
entity  ^t  purchased  die  Pedenen 
motor  gasoline  during  or  since  die 
consent  order  period.  If  there  was  such  a 
change,  the  applicant  must  submit  a 
copy  of  the  sales  agreonent  as  wdl  as 
provide  the  names  and  addresses  oS  the 
previous  or  subsequent  owners; 

(8)  A  statement  as  to  whether  die 
appUcant  is  or  has  been  involved  in  any 
I>bE  enforcement  preceedings  or  private 
actions  filed  under  section  210  of  the 
Economic  Stebiliration  Act  If  these 
actions  have  been  conduded.  the 
applicant  should  furnish  a  oapy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status.  The  applicant  must 
inform  OHA  of  any  change  is  stetus 
while  its  Application  for  Refund  is 
pending.  See  10  CFR  205  J(d); 

(9)  A  stetement  as  to  whether  the 
applicant  has  received  a  refund,  from 
any  source,  for  the  alleged  overcharges 
identified  in  the  ERA  audits  underlying 
this  proceeding; 

(10)  A  stetement  as  to  whether  the 
applicant  or  a  related  firm  has  filed  any 
other  Applications  for  Refund  in  this 
proceeding; 

(11)  A  statement  as  to  «4iether  the 
claimant  or  a  related  firm  has 
authorized  any  odier  individual(s)  to  file 
an  Application  for  Refund  on  the 
claimant's  behalf  in  die  Pedersen 
proceeding;  and 

(12)  The  following  statement  signed 
by  the  appUcant  or  a  responsible  official 
of  the  business  or  organisation  daiming 
the  refund:  "I  swear  [or  affirm]  that  die 
information  submitted  is  trtie  and 
accurate  to  the  best  of  my  knowledge 
and  beUel"  See  10  CFR  205.283(c). 

Applications  for  refund  should  be  sent 
to:  I^erson  Refund  Proceeding.  Case 
No.  HEF-0147,  Office  of  Hearings  and 
Appeals,  Depctftment  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585 

All  applications  must  be  filed  in 
duplicate  and  must  be  postmarked 
within  90  days  from  the  date  of 
pubUcation  of  this  Decision  in  the 
Fadand  KegUtar.  A  copy  of  each 
lypplication  will  be  available  for  public 
inspection  in  die  Public  Reference  Room 
of  die  Office  of  Hearings  and  Appeals. 
Any  applicant  that  believes  that  ite 
ai^lication  contains  ooofidenttal 
information  must  submit  two  additional 
copies  of  ite  appUcation  &t»n  which  the 
confidential  informatioo  has  been 


BEST  COPY  AVAILABLE 
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deleted,  together  with  a  statement 
specifying  why  the  infonnation  is 
confidentiaL 
It  la  Therefore  Ordered.  That: 

(1)  Applications  for  ReAind  from  the 
fimds  remitted  to  the  Department  of 
Energy  by  Pedersen  Oil.  Ina,  pursuant  to 
the  Consent  Order  finalized  on  October 
15, 1981  may  now  be  filed. 

(2)  All  applications  must  be  filed  no 
later  than  90  days  sfter  publication  of 
this  Decision  in  the  Federal  Register. 

Dated:  July  19,1060. 
Gmiss  B.  Bmnay. 

Director.  Office  of  Hearing  and  Appeals. 

Appendix  1.— ERA-Idenhred  Potential 
Claimants.  Pedersen  Oil,  Inc.,  Case 

No.  HEF-0147 


Rm  pureheisn 


GUI  01  Oompeny,  4th  Avanue  &, 
SmMb^  WA  88134 

FMohar  01  Gompwiy,  471  North 
CUM  Rd,  BoiM,  K)  83706 

Mnwaa  01  Oompsny,*  701  &  Pkim, 
Ofympia.  WA  86607 


1104  N.  CsNow, 
Bramerton,  WA  96312 

Stmn  Dunn,  CRy  Fad,  5002  KItMp 
Way,  SuNs  202.  BranMrton,  WA 
8631 2 . ™.. 

Earl  FuSar,  S686"&E~Ota>a"BiJriiiy 
Rd,  OMa,  WA  86358 

Thna  01  Company,  2737  Waal  Com- 
modora,  SaaMa,  WA  83189 

HMMy  Mirliat,  6250  Batfwl  Ava.,  SE., 
Port  Orchanl,  WA  86366 

lomdala  Qraoaiy,  c/o  Douglaa  Broim, 
821  Irondala  Rd,  Hadkick,  WA 
86338 


Hank's  Qreoaiy,  3628  Shico  Way 
NW^  Bramarton.  WA  86310 

Doug  McQaa's  Aroo,  402  Siaalar 
Kkmay  Road  NE..  Olynipla,  WA 
86603 


Mart  MoM,  140  Highway  101   S., 
Brfnnan.WA  88320  .... 


Nabart  Brea.,  1233  E.  FM  Sbaat, 
Port  Angslaa,  WA  86362 

Roy's  Auto  Spadalty.  488  Madtoon 
Ava.  N.,  BamtirfclBa  Mand  WA 
861 10 


Gana  Fatly.  Rt  #1,  Box  11,  Port 

I  WA  ***^^^--iiTi ■■I.I .J. 


Vlrgl  Rotibina.  108  Elma  Monia  Road 

Ekna,  WA  86641 

HanavMa  Rapair,  Rt  #2.  Box  201. 
,  WA  86340 


Total.. 


Shwaof 


$5,617.16 

80.41 

318.44 

115.43 

170.65 
150.57 
96a67 
165.63 

813.07 
195.74 

421.60 

195.74 

20.06 

105.40 
856.24 

190.72 
135.51 


10.534.05 


>TNa  flgura  doaa  not  toduda  aocniad  InlaiaaL 
■L^  knoiH)  addraaa:  flrm  la  no  longarin  buai- 


Appendix  2.— ERA-Identired  Potential 
Claimants.  Pedersen  Oil,  Inc..  Case 
No.  HEF-0147 


Sharaof 

E.  Hmmh         

$496^8 
10.04 

W.  P«t»._ 

Appendix  2.— ERA-Identified  Potential 
Claimants.  Pedersen  Oil,  Inc.,  Case 
No.  HEF-0147— Continued 


Fhat  purchasers  addresses  unknown 

Sharaof 

Bwnards » - „ 

5.02 

Total..- 

511.96 

>Thia  flgura  doee  not  Itckjde  aooued  InteraaL 
*  As  axptamed  In  the  Decision,  we  do  not 
to  proceas  dalma  for  less  ikan  $15. 

[FR  Doc.  89-18660  Filed  8-l&>e8;  6:45  am] 

SHJJNQ  coos  S4W-01-M 


Western  Area  Power  Adminietratlon 

Central  Valley  Project,  1994  Power 
Marketing  Plan 

AOENCV:  Western  Arte  Power 
Administration,  DOE 
action:  Notice  of  the  1994  Power 
Marketing  Plan  Alternatives;  the  draft 
plan;  preparation  of  an  environmental 
assessment;  aimouncement  of  the 
schedule  for  public  meetings;  and 
request  for  comments. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  developing 
a  power  marketing  plan  for  Central 
Valley  Project  (CVP)  power  resources 
marketed  by  Western's  Sacramento 
Area  Office  (SAO).  Ite  1994  Power 
Marketing  Plan  wUl  govern  the  sale  of 
449,136  kilowatts  (kW)  of  long-term 
power  and  presently  89,795  kW  of  short- 
term  power  sold  under  electric  service 
contracts  which  expire  on  or  before  June 
30, 1994.  Contracts  ejfpiring  in  2004  are 
not  covered  by  this  1994  Power 
Marketing  Plan.  Four  alternative  plans 
are  being  considered  by  Western  at  this 
initial  stage  of  the  public  process.  An 
environmental  assessment  of  these  four 
alternative  plans  will  be  conducted  in 
order  to  provide  the  information 
necessary  to  guide  Western  in  its 
development  of  the  plan.  Dates  for  the 
public  forums  concerning  this  plan  are 
provided  in  this  notice. 

PON  FURTHER  INFORMATION  CONTACT: 

A  brochure  explaining  the  basis  and 
rationale  of  the  four  marketing 
alternatives,  the  bacl^ground  cmd  history 
of  Western  and  the  CVP,  and  the  draft 
applicant  profile  data  will  be  distributed 
to  all  SAO  Customers  and  other 
interested  parties  prior  to  the  first  public 
information  forum.  Piiblic  information 
and  public  comment  lonuns  will  be  held 
in  accordance  with  procedures  for 
public  participation  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
500,  et  seq.).  Scoping  for  the  purpose  of 
compliance  with  the  Nationd 


Environmental  Policy  Aot  of  1969 
(NEPA)  will  be  conducted  in  conjunction 
with  these  forums.  Dates  for  these 
forums  and  other  filing  deadlines  are 
indicated  below. 

Data,  studies,  reports,  and  other 
documents  used  in  the  development  of 
the  1994  Power  Marketiqg  Plan  are 
available  for  inspection  and/ or 
duplication  in  Western's  SAO.  Written 
comments  and  requests  tor  information 
may  be  submitted  to  the  address 
provided  below  throughout  the  public 
process:  Mr.  David  G.  Coleman,  Area 
Manager,  Sacramento  Area  Office, 
Western  Area  Power  Ackninistration, 
1825  Bell  Street  Suite  105,  Sacramento, 
CA  95825,  (916)  649-44ia 

Additional  informatioa  on  the 
environmental  review  of  the  1994  Power 
Marketing  Plan  is  available  from:  Ms. 
Nancy  Weintraub,  Area  Environmental 
Manager,  Sacramento  Area  Office, 
Western  Area  Power  Ackninistration, 
1825  Bell  Street.  Suite  106.  Sacramento. 
CA  95825,  (916)  649^i46a 

SUPPLEMENTARY  INFORMATION:  Four 

alternative  plans  are  beilig  considered 
by  Western  at  this  initial  stage  of  the 
public  process.  These  fov  plans  are 
those  that  Western  believes  to  define 
the  range  of  alternatives  in  the  context 
of  the  contractual  and  operational 
constraints  within  which  the  CVP 
operates.  These  constraints  deal  with 
how  Western's  CVP  resources  are 
integrated  with  the  Padflc  Gas  and 
Electric  Company's  (PGftE)  resources 
and  how  they  are  operated  to  comply 
with  the  mandatory  water  release 
requirements  of  the  Bureau  of 
Reclamation  (BuRec). 

The  four  alternative  plans  are  (1)  the 
Status  Quo  or  No  Action  alternative — 
Western  renews  all  existing  contract 
rates  of  delivery  (CROD)  in  the  same 
amounts  and  with  the  same  Customers, 
that  is,  without  any  changes;  (2)  the 
Draft  Plan  alternative— which  calls  for  a 
variety  of  options  including  renewals, 
allocations  to  new  Customers, 
reductions  in  some  programs,  and 
expansion  of  other  programs;  (3)  the 
Zero  Base  alternative— Western 
allocates  the  available  firm  power  but 
no  renewals  would  occur  and 
aUocations  would  be  zero  based;  and  (4) 
the  Termination  altemadve — ^Western 
allows  the  confracts  with  June  30, 1994, 
or  earlier  termination  dates  to  expire 
under  their  respective  terms  and 
conditions.  None  of  the  four  alternatives 
would  affect  the  amoimt  of  power 
served  under  contracts  with  an 
expiration  date  of  2004.  However,  each 
alternative  would  impact  in  varying 
degrees,  the  cost  of  power  served  under 
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contracts  with  an  expiratifm  date  of 
2004. 

lliese  foor  altematlTe  plans  are 
described  in  fmther  detail  in  a  brodinre 
that  will  be  made  available  to 
Customers  and  interested  parties  prior 
to  the  first  public  inftmnatton  fbnnn. 
The  public  process  will  be  comprised  of 
the  marketing  evaluation  and  the 
environmental  assessment  review  of  the 
four  alternatives  pursoant  to  the  NEPA 
By  combining  these  two  reviews. 
Western  believes  that  die  interests  of  all 
parties  will  be  best  served  and  that  the 
process  can  be  completed  in  a  timely 
manner. 

The  environmental  assessment  review 
of  the  four  alternatives  will  begin  with  a 
scoping  meeting  held  in  conjunction 
with  the  first  public  information  forum. 
The  purpose  of  this  meeting  is  to 
describe  the  four  alternatives  and  die 
environmental  review  process,  to  listen 
to  concerns  and  questions,  «md  to 
receive  other  information  from  the 
public.  A  public  conunent  ionm.  will  be 
held  to  receive  conmients  on  the  scope 
of  the  Ntvironmental  analysis  and 
generally  on  the  four  mariceting  plan 
alternatives  or  other  alternatives. 
Written  comments  will  be  accepted  for 
up  to  30  days  after  the  date  of  die 
October  20. 1980.  public  comment  forum. 
The  infrarmaticm  received  from  the 
public  will  help  Western  to  determine 
the  issues  and  range  of  alternatives  to 
be  analyzed  in  the  environmental 
assessment  and  to  prepare  the  1994 
Proposed  Power  Marketing  Plan. 
To  facilitate  the  public  review 
process,  one  of  the  four  alternatives,  the 
Eh»ft  Plan,  is  published  herein.  This 
Draft  Plan  is  based  on  the  comments 
received  from  three  informal  puMic 
meetings  held  in  October  1988.  January 
1989.  and  February  1989  to  solicit 
Customers'  and  interested  parties'  ideas 
and  opinions  of  the  issues  and  possible 
directions  that  Western  should  take  in 
the  development  of  the  1994  Power 
Mariceting  Plan.  This  alternative 
contains  the  most  variations  and  some 
of  the  features  of  each  of  the  other 
alternatives,  diereby  providing 
reviewers  with  more  information  on 
which  to  evaluate  the  oAer  three 
alternatives. 

The  Draft  Plan  consists  of  classes  of 
electric  service,  contract  conditions, 
general  allocation  and  contract 
print^les,  eligibility  and  selection 
criteria,  the  markethig  of  Stampede 
Powerplant  generaticni,  and  die 
Transndsaion  Marketing  Flan.  The 
publication  of  tiie  Draft  Plan  is  not  an 
endorsement  of  die  ahanative  by 
Western.  Western  will  make  its  dioice 
of  8  power  manceting  plan  wlien  it 
annqtmces  tte  proposed  1994  Power 


Marketing  Flan.  The  proposed  plan  wiD 
be  subject  to  change  by  Westtmi,  and 
will  be  annoimced  after  the 
environmental  assessment  is  complete. 

DATVS:  The  public  process  will  begin  on 
the  date  of  publication  of  this  notice. 
The  proposed  schedule  for  this  public 
process  is  as  follows: 


Saptamber12. 1889- 


OdOtMT  20. 1868 — 


Event 


PiAsSc  Infonnation  Fonint 
Presentation  of  Powsr 


SoopinQ.  Location: 
HoHay  Inn-ttoldome. 
5321  DataAwenue, 
Saoamanto,  CA,  10 
a-m. 
Publto  Continent  Fonjni 
ReoeiplafOralMd 
ffVMiMi  umiiiNNiu  on 


Nowanbar  20. 1888 


ConosnM.  Location: 

. .  ■  *-    .  - 1  III  ■  t 

nosoay  mn-nosaoniet 

5321  Dais  Avenue, 

SacnmBnto,CA,  10 

ajn. 

DeadUne  to  Receive 

Written  Convnents  on 


Pten  Altematlvee  and 
Scope  of  the 

CflMwOnnMrni 

Analysis.  Must  b« 
Posttnftflcod  on  or 
Bslofs  NovBvnbsr  20, 
1888.  to  be  Assured  of 


Draft  or  Final 
Environmental 


September  18Sa. 


Oetaber1880.. 


1980.. 


FMbia  e(  No  Significant 
Impact  or 

Envtronmantal  Impact 
Statoroent 


FEDetAL  REQVTCR 

PVOVDV  01  n«|POOMl 

1884  PoMNT  MaifceSng 
Plan.  Propoaed 
General  Alocatlon  and 
uon«aci  r^wica"^^ 

n-i  II  I  ,  II  ii  ciu^kauu 

rTopoaso  BsgKNsiy 
vd  SalecSon  Criteria, 
and  CM  tar 
AppScaOons. 
Pubic  MonnsMon  Rxum 

Proposed  1884  PoeMr 
Martcatino  Plan, 
Prapoeed  Qenanf 


Conbact  Principles. 


EligU%  MKf  Selection 
CHteria. 
Kubsc  CovnvnsfM  Fofuni 
Rooslplof  Oral  ond 

ffViHiOii  \AMvKPKnm  on 

-^         t^  n  n  n  ■  ■  rl   lAOJ 

vw  noposoo  iwH 
Prnvsr  MarMttng  nan, 

Prapoaad  Oansfsl 


Daoanibor  t990»* 


GvanI 


9w  nopoaad  t904 
Powaf  MavkoHnQ  Ran, 


Critofla.MuBlba 
iDatotobe 


/tesivsdot 

1891 -To  Be 

Fb»«m.  ReawTER 

Daiorminod. 
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/.  Definitions 

1.  Allocation  means  an  offer  by 
Western  to  sell  to  the  Allottee  a 
specified  type  and  quantity  of  power 
made  available  by  Western,  in 
accordance  with  the  1994  Power 
Mariceting  nan. 

2.  AUottee  means  a  qualified 
Preference  Entity  receiving  an 
Allocatian  pursuant  to  diis  1994  Power 
Mariceting  Plan. 

3.  CVP  means  the  Central  Valley 
Project,  a  multipurpose  Federal  water 
development  project  extoiding  fitim  the 
Cascade  Range  in  northern  California  to 
south  of  Bakersfield.  operated  by  the 
BuRec  (50  Stat  844,  August  26. 1937). 
The  hydroelectric  generation  bom  die  10 
powerplants  of  the  CVP,  having  an 
installed  capacity  of  2.039  megawatts 
(MW),  is  marketed  and  transmitted  into 
die  northern  and  central  California 
transmission  grid  by  Westnn. 

4.  Contract  Rate  of  Delivery  [CROD) 
means  die  amount  of  an  Allocatian 
served  by  Western  on  an  annnal  basis 
and  wfaidi  is  placed  tn¥ier  contract 
between  an  Allottee  and  Western,  and 
as  it  may  be  redoced  or  increased  in 
accordance  with  applicable  law,  this 
1994  Power  Marketing  Flan,  the 
Customer's  electric  senrice  contract  and 
the  Final  Withdrawal  Procedures. 

5.  Contract  294aA  means  Contract  No. 
14-08-20»-Z9«8A  between  PGftE  and 
Western,  which  provides  for  certain 
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•alet,  exchanges,  and  transmission  of 
electric  power. 

e.  Customer  means  a  qualifying  entity 
having  an  electric  service  witi^  Western. 

7.  Diversity  Power  means  firm  power 
made  available  because  of  the  diversity 
of  Western's  Customer's  peak  demands 
at  the  time  of  Western's  simultaneous 
peak  demand  The  Customer,  at  the 
request  of  Western,  must  shed  a 
specified  amount  of  load  at  the  time  of 
Western's  simultaneous  peak  demands. 
This  pown  is  subject  to  additional 
terms  and  conditions  specified  in  an 
electric  service  contract 

8.  Final  Withdrawal  Procedures  mean 
those  procedures  published  in  the 
FedHii  Regitte  on  March  5. 1986  (51 FR 
43),  «^ch  specify  the  methods  to  be 
used  by  Western  for  the  adjustment  of 
CROD  under  varying  circumstances. 

9.  General  Power  Contract  Provisions 
[GPCP]  mean  the  most  recent  standard 
terms  and  conditions  applicable  to 
electric  service  provided  by  Western 
and  which  are  attached  to  and  made  a 
part  of  Western's  electric  service 
contracts. 

10.  Intemiptible  Power  means  power 
which  permits  a  Customer  to  schedule  a 
specified  amoimt  of  power  during  all 
tines  except  during  Western's  partial 
and  on-peak  periods,  as  determined  by 
Western.  Such  power  will  be  withdrawn 
to  protect  the  1.152-MW  Load  Level 
before  Type  III  Withdrawable  Power  is 
withdrawn  and  will  be  subject  to 
additional  terms  and  conditions 
specified  in  cm  electric  service  contract 

11.  Load  Factor  means  the  amount  of 
kilowatthours  QcWh}  used  by  an  entity 
in  a  given  period  divided  by  the  product 
of  that  entity's  peak  demand,  in  kW,  and 
the  number  of  hours  in  the  same  given 
period;  this  resulting  nimiber  is 
multiplied  by  100  to  express  load  factor 
in  a  percentage  format 

12.  Long-Term  Firm  Power  means  firm 
power  allocated  by  Western  and  subject 
to  the  terms  and  conditions  specified  in 
an  electric  service  contract 

13.  Pacific  Gas  and  Electric  Company 
(PG&E)  means  the  investor-owned  utility 
having  a  service  area  in  northern  and 
central  California,  and  load  control 
responsibiUfy  for  the  northern  and 
central  California  area  and  with  whom 
Western  sells,  exchanges,  and  transmits 
power  under  Contract  2948A. 

14.  Power  means  electrical  capadfy 
and  associated  energy. 

15.  Preference  Entity  means  an  entity 
that  meets  the  requirements  of 
Reclamation  Law,  which  provides  that 
preference  shall  be  given  to 
municipalities  and  other  public 
corporatioiu  or  agencies;  and  also  to 
cooperatives  and  other  nonprofit 
organizations  financed  in  whole  or  in 


part  by  loans  made  pursuant  to  the 
Rural  Electrification  Act  of  1936 
(Reclamation  Project  Act  of  1939, 
section  9(c),  43  U.S.C.  485h(c)). 

16.  Renewable  Resource  and 
Cogeneration  Power  means  firm  power 
allocated  by  Western  for  the 
development  or  opemtion  of  a 
renewable  resource  or  cogeneration 
project  and  which  is  subject  to  the  terms 
and  conditions  specified  in  an  electric 
service  contract 

17.  Santa  Clara  Settlement  or  MOU 
means  the  Memoreindum  of 
Understanding  among  Western,  PG&E, 
the  cify  of  Santa  Clara,  and  other  CVP 
Customers,  dated  February  8, 1980, 
providing  for  settlement  of  issues  raised 
on  the  case  of  the  city  of  Santa  Clara  v. 
Andrus,  572  F.  2d  660  (9th  Cir.),  cert, 
denied,  439  U.S.  859  (1976),  and  for 
PG&E's  agreement  to  allow  Western  the 
option  of  increasing  the  load  level  firom 
1.050  MW  to  1,152  MW. 

18.  Scheduling  Agreement  means  a 
contractual  agreement  that  specifies  the 
terms  and  conditions  for  the  real-time 
scheduling  or  resources  to  load. 
Normally,  this  agreement  is  a 
companion  agreement  to  a  contract  for 
interconnected  operations  between  two 
utilities. 

19.  Type  III  Withdrawable  Power 
means  firm  power  w^ch  is 
withdrawable  to  protect  the  1.152-MW 
Load  Level  before  withdrawal  of  other 
types  of  noninterruptible  power  and 
which  is  subject  to  additional  terms  and 
conditions  specified  in  an  electric 
service  contract 

20.  Western  Area  Power 
Administration  (Western)  means  the 
Federal  power  marketing  administration 
within  the  U.S.  Department  of  Energy 
(DOE)  responsible  for  marketing  the 
surplus  generation  firom  BuRec  projects 
pursuant  to  Reclamation  Law  and  the 
DOE  Organization  Act  (91  Stat  565). 

21.  Westlands  Withdrawable  Power 
means  Long-Term  Firm  Power  which  is 
additionally  withdrawable  to  meet  the 
load  requirements  of  Westlands  Water 
District  under  conditions  specified  in  the 
Customer's  electric  service  contract  and 
as  specified  in  the  Final  Withdrawal 
Procedures. 

22.  The  1,152-NW  Load  Level  means 
the  maximum  simultaneous  customer 
load  level  of  1,152  MW  that  Western 
provides,  and  that  PG&E  is  obligated  to 
support  in  accordance  with  the  terms  of 
the  Santa  Clara  Settlement  and  Contract 
2948A 


n.  Marketing  Area 

The  SAO  of  Western  has  a  marketing 
area  which  generally  encompasses  the 
CVP  water  basin  and  the  Washoe 
Project  in  northern  Nevada.  The 


generation  of  the  sole  powerplant  of  the 
Washoe  Project  the  Stampede 
Powerplant  is  marketed  within  northern 
Nevada.  The  CVP  resources  have 
traditonally  been  utilized  in  the  northern 
and  central  California  area,  and  area 
planning  has  develped  under  the 
assumption  that  those  resources  will  be 
used  in  the  area.  Under  Contract  2948A. 
there  are  constraints  involved  with 
marketing  CVP  power  resources  outside 
the  northern  and  central  California  area. 
Further,  Western  has  no  transmission 
capability  to  serve  the  northern  Nevada 
area. 

Given  these  considerations  and 
constraints.  Western  will  market  its 
CVP  power  only  within  the  northern  and 
central  California  portion  of  the  SAO 
marketing  area. 

///.  Classes  of  Service 

A.  Long-Term  Firm  Power 

Proposed  option:  Western  will  renew 
all  Long-Term  Firm  Power  CROD 
(349,195  kW]  currently  sold  under 
existing  contracts,  including  those 
having  the  Westlands  Withdrawable 
Condition,  with  the  same  quantity  of 
Long-Term  Firm  Power  wUch  each 
Customer  had  just  prior  to  the  earlier  of 
the  effective  date  of  a  new  electric 
service  contract  entered  into  pursuant  to 
this  1994  Power  Marketing  Plan  or  June 
30, 1994.  Such  Long-Term  Firm  Power 
will  be  sold  under  new  electric  service 
contracts  with  standard  terms  and 
conditions  as  specified  in  sections  IV. 
and  V,  below. 

Alternative  options:  (1)  Western  will 
renew  an  amount  equal  to  95  percent  of 
the  Long-Term  Firm  Power  CROD 
(331,735  kW)  which  each  Customer  had 
just  prior  to  the  earlier  of  the  effective 
date  of  a  new  electric  service  contract 
entered  into  pursuant  to  this  1994  Power 
Marketing  Plan  or  on  June  30, 1994, 
provided  that  the  minimum  allocation 
for  each  such  Customer  shall  be  as 
specified  in  section  V.A5.  below.  The 
remaining  amount  to  be  allocated  is  an 
amount  equal  to  5  percent  of  the  349,195 
kW  of  Long-Term  Finn  Power  or  17,460 
kW.  These  amounts  may  be  modified  by 
Western  through  the  public  comment 
process  of  this  power  marketing  plan. 
The  17,460  kW,  as  it  may  be  modified, 
will  be  allocated  only  to  new  Allottees 
which  have  not  had  previous  contracts 
for  firm  power  bom  Western.  (2)  Same 
as  alternative  option  (1)  except  that  the 
17,460-kW  amoimt,  as  may  be  modified 
by  this  1994  Power  Marketing  Plan,  will 
be  allocated  to  Customer  and/or  new 
Allottees  ui  amounts  to  be  determined 
by  Western.  Under  alternative  options 
(1)  or  (2),  such  Long-Term  Firm  Power 
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will  be  allocated  in  accordance  with 
sections  VLA  and  VLB.1.  below,  and 
will  be  sold  under  new  electric  service 
contracts  with  standard  terms  and 
conditions  as  specified  in  sections  IV. 
and  V.  below. 

B.  Type  m  Withdrawable  Power 

Proposed  option:  Western  will  renew 
all  Tjiw  in  Withdrawable  Power  CROD 
(36,409  kW)  currently  sold  under 
existing  contracts  with  the  same 
quantity  of  IVpe  in  Withdrawable 
Power  which  each  Customer  had  just 
prior  to  the  earlier  of  the  effective  date 
of  a  new  electric  service  contract 
entered  into  pursuant  to  this  1994  Power 
Marketing  Plan  or  June  30, 1994.  Such 
Type  m  Withdrawable  Power  will  be 
allocated  in  accordance  with  section 
VI.B.3.,  and  will  be  sold  under  new 
electric  service  contracts  with  standards 
terms  and  conditions  as  specified  in 
sections  IV.  and  V.  below. 

Alternative  Option:  Western  will  not 
renew  the  Type  in  Withdrawable  Power 
CROD,  aUowing  such  contracts  to 
terminate  by  their  provisions  on  June  30, 
1994. 

C.  Diversity  Power 

Proposed  option:  Western  will  not 
renew  the  Diversity  Power  CROD. 
Instead,  Western  will  convert  all  30  MW 
of  the  former  Diversity  Power  to  Type  m 
Withdrawable  Power  Allocations.  Such 
Type  m  Withdrawable  Power  will  be 
allocated  to  new  Allottees  and/or 
existing  Customers.  Such  Type  m 
Withdrawable  Power  will  be  allocated 
in  accordance  with  sections  VI.A., 
VI.B.1,  and  VI.B.4.  below,  and  will  be 
sold  under  new  electric  service 
contracts  widi  standard  terms  and 
conditions  as  specified  in  sections  IV. 
and  V.  below. 

Alternative  Options:  Western  will  not 
convert  the  Diversity  Power  to  Type  HI 
Withdrawable  Power  and  will  either  (1) 
renew  the  Diversity  Power  CROD  in  Uie 
same  amounts  with  NASA-Ames. 
Stanford  Linear  Accelerator  Center,  and 
Lawrence  Berkeley  Laboratory  but 
under  new  terms  and  conditions  to  be 
negotiated;  or  (2)  allocate  the  30  MW  of 
Diversity  Power  to  new  Allottees  and/or 
existing  Customers  in  accordance  with 
sections  VLA,  VLB.1,  and  VLB.4.  below. 
Sudi  Diversify  Power  will  be  sold  under 
new  elecMc  service  contracts  with 
standard  terms  and  conditions  as 
specified  in  sections  IV.  and  V.  below. 

D.  Interruptible  Power 

Proposed  option:  Existing  Type  m 
Interruptible  Power  (presently  68.795 
kW)  wUl  be  called  Interruptible  Power 
in  contracts  executed  pursuant  to  this 
1994  Power  Marketing  Plan.  Western 


will  renew  an  amount  equal  to  60 
percent  of  the  Type  m  Interruptible 
Power  which  each  Customer  had  just 
prior  to  the  earlier  of  the  effective  date 
of  a  new  electric  service  contract 
entered  into  pursuant  to  this  1994  Power 
Marketing  Plan  or  on  June  30, 1994. 
provided  that  the  minimum  allocation 
shall  be  as  specified  in  section  V AJ. 
below.  Tlie  remaining  50  percent  of  the 
existing  Type  m  Interruptible  Power  will 
be  allocated  to  other  Allottees  which 
have  Schediiling  Agreements  with 
Western,  or  which  have  real-time 
scheduling  capabilify  and  which  enter 
into  Scheduling  Agreements  with 
Western.  These  amounts  are  aUocated 
to  protect  the  1,152-MW  Load  Level  and 
are,  ttierefore,  subject  to  interruption 
and  withdrawal  if  the  load  level  is 
exceeded.  The  actual  amount  aUocated 
will  be  in  accordance  with  sections 
VLA  and  VI.B.5.  below  and  is  subject  to 
any  withdrawals  occurring  prior  to  the 
execution  of  electric  service  contracts. 
Such  power  will  be  sold  under  new 
electric  service  contracts  with  standard 
terms  and  conditions  as  specified  in 
sections  IV.  and  V.  below. 

Alternative  Options:  (1)  Western  will 
not  renew  the  existing  Type  m 
Interruptible  Power,  allowing  it  to 
terminate  under  the  terms  of  the  existing 
contract  or  June  30, 1994,  whichever 
occurs  earlier  or  (2)  Western  will  renew 
75  percent  67,346  kW,  of  the  existing 
T^pe  m  Interruptible  Power.  The 
remaining  25  percent  22,449  kW,  and  an 
additional  30  MW  will  be  aUocated  to 
new  AUottees  with  such  AUocations 
made  in  accordance  with  sections  VIA. 
and  VI.B.5.  Under  either  option  (1)  or  (2), 
such  power  wiU  be  sold  under  new 
electric  service  contracts  with  standard 
terms  and  conditions  as  specified  in 
sections  IV.  and  V.  below. 

E.  Renewable  Resource  and 
Cogeneration  Power 

Proposed  option:  Western  wiU  renew 
aU  Renewable  Resource  and 
Cogeneration  Power  CROD  (24,343  kW) 
currently  sold  under  existing  contracts 
with  the  same  quantify  of  Renewable 
Resource  and  Cogeneration  Power 
which  each  Customer  had  just  prior  to 
the  earUer  of  the  effective  date  of  a 
replacement  electric  service  contract 
entered  into  pursuant  to  this  1994  Power 
Marketing  Man  or  June  30, 1994.  Each 
such  Customer  must  have  had  an 
existing,  effective,  and  operational 
contract  for  its  Renewable  Resource  and 
Cogeneration  Power  in  place  for  a  5- 
year  period  ending  June  30, 1994. 
Renewable  Resource  and  Cogeneration 
Allocations  of  5.657  MW  that  were  made 
in  the  1981  Power  Marketing  Plan  but 
whidi  are  not  under  an  effective  and 


operational  contract  shaU  be  allocated 
as  Long-Term  Rrm  Power  to  new 
AUottees.  Renewable  Resource  and 
Cogeneration  Power  wiU  be  sold  under 
electric  service  contracts  with  standard 
terms  and  conditions  as  specified  in 
sections  IV.  and  V.  below.  Long-Term 
Firm  Power  wiU  be  allocated  pnreuant  to 
sections  VIA.  and  VLB.1.,  and  will  be 
sold  under  electric  swvice  contracts 
with  standard  terms  and  conditions  as 
specified  in  sections  IV.  and  V.  below. 
Alternative  option:  (1)  Western  wiU 
not  renew  the  Renewable  Resource  and 
Cogeneration  Power,  but  instead  wlU 
reallocate  such  power  as  Long-Term 
Power  and  only  to  new  AUottees,  or 
only  to  existing  Customers,  or  to  both 
new  AUottees  and  existing  Customers. 
Long-Term  Firm  Power  will  be  aUocated 
in  accordance  with  sections  VLA^  VL 
B.I.,  and  VI.B.2.  below,  and  wiU  be  sold 
under  electric  service  contracts  under 
terms  and  conditions  as  specified  in 
sections  IV.  and  V.  below.  (2)  Western 
wiU  aUocate  the  Renewable  Resource 
and  Cogeneration  Power  to  existing 
Customers  and/or  new  AUottees  «^o 
have  not  had  a  contract  for  Renewable 
Resource  and  Cogeneration  Power. 
Renewable  Resource  and  Cogeneration 
Power  wiU  be  aUocated  in  accordance 
with  sections  VLA,  WIB.!^  and  VLB.e. 
below  and  iviU  be  sold  under  electric 
service  contracts  under  terms  and 
conditions  as  specified  in  sections  IV. 
and  V.  below. 

F.  Other  Classes  of  Service 

Proposed  option:  In  this  1994  Power 
Marketing  Plan,  and  depending  on  the 
option  selected  for  the  final  1994  Power 
Marketing  Plan,  Western  wiU  offer  only 
Long-Term  Firm  Power,  Diversify  Power, 
Interruptible  Power,  Type  ni 
Withdrawable  Power,  and  Renewable 
Resource  and  Cogeneration  Power. 
Other  classes  of  service,  such  as 
peaking  capadfy,  emergency  and 
backup  power,  and  spinning  reserves,  if 
offered,  wiU  be  marketed  on  a  short- 
term  basis  or  pursuant  to  a  separate 
marketing  plan. 

Alternative  option:  None  proposed. 

IV.  Electric  Service  Contract  Conditions 

A.  Minimum  Load  Requirement 

Proposed  option:  Western  wiU  reserve 
the  right  to  terminate  a  contract  if  an 
AUottee  that  receives  Federal  power 
from  the  system  of  PG&E  does  not  have 
monthly  demands  of  500  kW  or  more  for 
3  consecutive  months  in  the  12  months 
immediately  preceding  the  date  that 
PG&E  is  requested  by  Western  to  begin 
service. 
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A/tanM<nv  opCftio.' H  powsr  is 
received  fron  dhs  systCBi  of  PGAE,  the 
minimnm  load  requiWMent  could  be 
raised  to  tflOOkW. 

B.  Westlands  Withdrawable  Power 

Propeted  apUoe:  All  power  siade 
available  mder  new  contracts  ^ective 
July  1. 2994.  will  be  made  available 
widiout  the  Westlands  Withdrawable 
Power  oondtitioa  The  eliminatioa  of  diis 
conditkn  will  not  affect  Westlands 
Wster  District's  cunant  contract  rights 
to  power  from  Western. 

AltemaUvo  optUm:  All  Long-Term 
Firm  Power  made  available  under  new 
contracts  eSacttve  July  1. 1994,  will  be 
made  avaHaUe  widi  &e  Westlands 
Withdrawable  Power  condition.  This 
option  win  have  no  affect  on  Westlands 
Water  District's  current  contract  rights 
to  finn  power  from  Western. 

C  Integration  Contract/Finning  Service 
Condition 

Proposed  option:  All  power  made 
available  under  new  contracts  effective 
Jidy  1, 1994.  will  be  made  available 
without  die  condition  that  a  Customer's 
CROD  can  be  reduced  in  any  amount 
necessary  due  to  die  expiration  or 
tennination  of  a  finning  contract  with 
PGAE. 

Altamatrn  option:  Western  will 
require  as  a  standard  provision  that  a 
Customer's  CROD  can  be  reduced  by 
any  amount  in  the  event  of  the 
expiration  or  tennination  of  a  finning 
contract  with  PGAR 

D.  Transmission  Service  Condition 

Proposed  option:  Western  will  be 
respoiisiUe  for  obtaining  all  necessary 
third-party  transmission  antangements 
for  delivery  of  its  power  to  Customers  in 
the  PG&E  service  area  unless  odierwise 
agreed  by  Western,  the  transmission 
agent,  and  the  affected  Customers. 
Customers  outside  the  PGikE  service 
territory  have  the  ultimate  responsibility 
to  obtain  any  necessary  transmission 
contracts  required  from  transmission  of 
power  from  the  PGftE  service  area  to 
their  point  of  delivery.  The  Qistomers 
will  have  1  year  frtmi  the  execution  of  a 
contract  with  Western  to  acquire  the 
neceesary  transmission  service 
arrangements.  Western  will  assist  and 
cooperate  with  those  Allottees  to  obtain 
any  necessary  transmission 
arrangements  outside  the  PG&E  service 
area. 

Alteraatiwe  option:  Same  as  above, 
phis  for  diooe  Costooiers  not  fai  die 
PG&E  service  area.  Western  will  require 
as  a  condidon  diat  dwse  Costomas 
acquire  the  necessary  transmission 
service  arrangements  within  6  month*  of 


the  execution  (tf  an  dectric  service 
contract  with  Western. 

E.  Contract  Tnm      { 

Proposed  option:  AU  electric  service 
contracts  which  will  be  executed 
pursuant  to  diis  1994  Power  Mariceting 
Plan  shall  have  expiastion  dates  of 
December  31. 2004. 

AJtemative  option:  None  proposed. 

F.  Other  Contract  Conditions 

Proposed  (^oa  All  ccHitracts  entered 
into  as  a  result  of  this  1904  Power 
Marketing  IMan  will  hicorporate.  as 
applicable.  Western's  standard 
provisimis  for  power  sales  contracts, 
including  die  latest  version  of  the  GPCP; 
withdrawals  for  project-use,  load-level 
limit,  and  first  preference;  resale  of 
electric  enetgy;  and  oonservation  and 
renewable  energy. 

Alternative  option:  None  proposed. 

V.  Draft  General  Allocation  and 
Contract  Principles 

A.  1.  Allocations  of  power  will  be 
made  in  amounts  solely  determined  by 
Western. 

2.  The  Allottee  has  die  right  to 
purchase  such  power  ooJy  upon  the 
execution  of  a  new  electric  service 
contract  between  Western  and  the 
Allottee,  and  satisfaotion  of  all 
conditicHis  precedent  in  that  contract 

3.  The  minimum  Allocation  shall  be 
500  kW  provided  that  Western  may 
waive  this  requirement  for  preference 
entities  directly  connected  to  Western's 
transmission  system,  which  historically 
have  had  loads  under  500  kW. 

B.  New  or  renewed  Allocations  will 
be  sold  with  energy  either  provided  (a) 
on  an  A-over-B  basis  where  A  is  the 
CROD  and  B  is  the  Customer's  monthly 
peak  demand,  unless  specifically 
excepted  under  Contract  2948A  and 
agreed  by  Western,  or  (b)  pursuant  to  a 
Scheduling  Agreement  where  energy 
entiUements  are  based  on  the 
Customer's  monthly  average  energy  use 
calculated  over  the  most  recent  5-year 
period,  and  recalculated  on  a  5-year 
rolling  basis,  except  as  mutually  agreed 
by  Western  and  the  Customer.  Energy 
provided  with  Intem^tible  Power  will 
be  provided  in  quantldes,  at  rates,  end 
under  other  terms  and  conditions 
mutually  agreed  upoa  between  Western 
and  the  Customer. 

C.  Contracts  for  renewal  of  Long-Term 
Firm  Power,  Type  m  Withdrawable 
Power,  Interruptible  Power,  Diversity 
Power,  and  RenewaUe  Resource  and 
Cogeneration  Power 

1.  To  consummate  die  renewal  of  any 
of  the  above  dasses  of  power  pursuant 
to  this  1994  Power  Marketing  Plan,  new 
electric  service  contracts  for  such  a 


service  must  be  executed  no  later  than 
the  expiration  date  of  the  existing 
electric  service  contract,  unless 
otherwise  agreed  in  writtag  by  Western. 
Renewed  CROD  shall  b«  effective  on  die 
effective  date  of  the  new  electrric 
service  contract 

2.  All  contracts  for  a  renewal  of  a 
Renewable  Resource  and  Cogeneradon 
CROD  will  not  include  return-energy 
provisions,  However,  the  new  contract 
shall  contain  an  enabling  provision 
providing  for  the  sale  of  energy  by  the 
Customer  to  Western  from  sources 
available  to  the  Customer,  at  market- 
based  rates,  such  amounts  and  rates  to 
be  determined  and  agreed  upon  from 
time  to  time  by  the  pcuties'  dispatchers. 
Other  terms  and  conditions  for  such  an 
energy  sale  shall  be  negotiated. 

D.  To  consummate  any  new 
Allocatim,  an  electric  sorvice  contract 
for  such  an  Allocation  shall  be  executed 
within  6  months  of  a  contract  offer  by 
Western,  unless  otherwise  agreed  in 
writing  by  Western.  New  Allocations 
shall  be  effective  on  the  later  of  the 
effective  date  of  service  under  a  new 
electric  service  contract  or  July  1, 1994. 

E.  Any  renewed  CROD  or  new 
Allocation  or  part  thereof  shall  cease  to 
exist  as  to  the  original  Qutomer  CH-  - 
Allottee  if  it  is  not  under  contract  in  the 
time  period  specified  in  subsections  CJ. 
and  D.  above,  or  if  a  Customer's 
contract  is  terminated  prior  to  December 
31, 2004.  In  eidier  case.  Western  will 
choose  to: 

1.  Not  allocate  the  particular  class  of 
service  prior  to  2004;  or 

2.  Allocate  the  particidar  class  of 
service  at  any  time  in  accordance  with 
the  applicable  criteria  of  this  1994  Power 
Marketing  Plan  to  any  qoalifying 
applicant 

F.  In  the  event  that  Type  III 
Withdrawable  Power  or  Interruptible 
Power  is  reduced  to  zenx  such  power 
may  be  reinstated  in  accordance  with 
the  terms  of  the  contract  and  the 
contract  shall  continue  to  exist  through 
its  term  unless  terminated  by  either 
party. 

G.  For  New  Renewable  Resource  and 
Cogeneration  Power 

1.  To  be  effective,  an  executed 
contract  will  be  contingent  upon  the 
development  and  commerical  operation 
of  a  specific  project  In  the  event  that 
the  original  project  does  not  meet  this 
condition  precedent  then  Western  will 
consider  allowing  a  Customer  to  replace 
the  original  project  with  an  alternate 
renewable  resource  or  cogeneration 
project  The  alternate  project  must 
comply  with  the  intent  aod  criteria  of 
the  renewable  resource  mid 
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cogeneration  program  of  the  1994  Power 
Marketing  Plan. 

2.  Hie  scheduled  operation  date  of 
any  planned  generation  project  as 
certified  by  a  registered  professional 
engineer,  shall  be  within  3  years  of  the 
publication  date  of  the  Final 
Allocations.  Failure  of  a  project  to  begin 
commercial  operation  within  this  time 
period,  as  determined  by  Western,  wiU 
give  Western  the  option,  upon  giving  9- 
months'  advance  written  notice  to  the 
Allottee,  to  rescind  the  Allocation. 
Allocations  under  contract  shall  not 
become  effective  until  the  first  day  of 
the  month  following  commercial 
operation  of  the  project 

3.  Demonstration  projects  will  not  be 
considered. 

4.  All  new  contracts  for  Renewable 
Resource  and  Cogeneration  Power  shall 
contain  an  enabling  provision  providing 
for  the  sale  of  energy  by  the  Customer  to 
Western  from  sources  available  to  the 
Customer,  at  market-based  rates,  such 
amounts  and  rates  to  be  determined  and 
agreed  upon  from  time  to  time  by  the 
parties'  dispatchers.  Other  terms  and 
conditions  for  such  an  energy  sale  shall 
be  negotiated. 

H.  Scheduling  Agreements 

Western  will  encourage  and  enter  into 
Scheduling  Agreements  with  its 
Customers  when  advantageous  to 
Western's  customer  base  as  a  whole 
and  when  consistent  with  applicable 
law  or  when  required  in  accordance 
with  the  normal  utility  practice  of 
interconnected  utilities.  Western  may 
condition  its  entering  into  a  Scheduling 
Agreement  upon  satisfactory  resolution 
of  issues  related  to  interconnected 
operations,  including  use  of 
transmission  capacity,  voltage  support 
power  factor,  reactive  powerilow, 
system  operations,  and  modifications  of 
facilities. 

L  Consolidation  of  Contract  Rates  of 
Delivery 

Western  will  normally  contract  with 
each  individual  Customer.  However, 
Western  will  enter  into  consolidated  or 
combined  delivery  contracts  with  a 
group  of  Customers  or  with  a 
representative  of  a  group  of  Customers 
when  advantageous  to  Western's 
customer  base  as  a  whole  and  when 
consistent  with  applicable  law. 

VI.  Eligibility  and  Selection  Criteria 

A  Draft  General  Eligibility  Criteria 

In  the  event  that  new  Allocations  are 
to  be  made  to  existing  Customers  or 
new  Allottees,  the  following  General 
Eligibility  Criteria  shall  apply  to  all 
applicants  seeking  an  Allocation  of 


power  under  the  1994  Power  Marketing 
nan. 

1.  Only  applications  fiom  Preference 
Entities  will  be  accepted. 

2.  To  be  eligible  to  receive  an  ' 
Allocation,  the  Preference  Entity  must 
have  been  in  existence  and  operation, 
and  be  ready.  Milling,  and  able  to 
receive  and  use  or  receive  and  distribute 
Federal  power  as  of  the  publication  date 
of  the  final  1994  Power  Marketing  Plan, 
except  that  Western  will  not  require  the 
Allottee  to  have  in  effect  the  necessary 
transmission  contracts  pursuant  to 
section  IV  J),  as  of  that  date. 

3.  Applicants  shall  file  an  application 
in  response  to  the  written  notice  issued 
by  Western  and  published  in  the  Federal 
RegMw  >o  conjimction  ivith  this  1994 
Power  Marketing  Plan.  The  filing 
instructions,  format  and  the  deadline 
for  the  applications  wiU  cdso  be 
published  in  die  Federal  Register. 

B.  Draft  Specific  Selection  Criteria 

In  the  event  that  Western  decides  to 
allocate  to  any  new  Preference  Entities 
under  the  1994  Power  Marketing  Plan, 
the  following  Specific  Selection  Criteria 
shall  apply. 

1.  Specific  Selection  Criteria  common 
to  Long-Term  Firm  Power,  Interruptible 
Power,  T^iie  III  Withdrawable  Power, 
Diversity  Power,  and  Renewable 
Resource  and  Cogeneration  Power. 

a.  An  Allottee's  minimum  load  at  each 
delivery  point  to  be  served  shall  be  no 
less  than  500  kW  at  peak. 

b.  Allocations  to  new  Allottees  will  be 
made  only  to  those  applicants  in  the 
PG&E  service  area. 

c.  Allocations  to  new  irrigation  or 
water  districts  will  be  made  only  to 
those  who  purchase  CVP  water  or  to 
those  who  have  water  rights  recognized 
under  California  law. 

d.  Greater  consideration  will  be  given 
to  those  applicants  who  can 
demonstrate  a  contribution  to  Western's 
system  diversity  at  the  time  of 
Western's  simtdtaneous  peak;  i.e.,  the 
applicant's  peak  demands  are  not 
coincident  with  Western's  peaks. 

e.  Greater  consideration  will  be  given 
to  those  applicants  who  have  instituted 
and  continue  to  actively  pursue  demand- 
side  management  activities. 

f.  Greater  consideration  will  be  given 
to  those  applicants  who  are 
constructing,  planning,  or  developing 
new  renewable  resource  and 
cogeneration  projects. 

g.  Greater  consideration  will  be  given 
to  those  applicants  who  assist  Western 
in  its  mission  of  meeting  its  customer 
loads  at  the  lowest  possible  cost 
consistent  with  sound  business 
principles.  Factors  such  as,  among 
others,  providing  transmission  access  to 


low-cost  sources  of  power  and  aiding  in 
providhig  efficient  aind  reliable  electfcal 
service  will  be  considered. 

2.  Additional  ^ledfic  Selection 
Criteria  for  Long-Term  Firm  PoVren  Bodi 
new  and  existing  Allottees  (depending 
upon  the  Allocation  option]  will  be 
considered. 

3.  Additional  Specific  Selection 
Criteria  for  Type  m  Wididrawable 
Powen  Bodi  new  and  existing  Allottees 
will  be  considered. 

4.  Additional  Specific  Selection 
Criteria  for  Diversity  Power  Allocations: 

a.  Both  new  and  existing  Allottees    ' 
will  be  considered. 

b.  Greater  consideration  will  be  given 
to  those  Allottees  who  have  a  historical 
or  demonstrated  potential  to  either 
reduce  their  Federal  power  or  real-time 
schedule  generation  capacity  to  displace 
Western's  deliveries  at  Western's  weak 
periods. 

5.  Additional  Specific  Selection 
Criteria  for  Interruptible  Power. 

a.  Both  new  and  existing  Allottees 
will  be  considered. 

b.  Greater  consideration  will  be  given 
to  those  Allottees  who  have  a  historical 
or  demonstrated  potential  to  either 
reduce  their  Federal  power  or  real-time 
schedule  generation  capacity  to  displace 
Western's  deliveries  at  Western's  peak 
periods. 

c.  Only  Allottees  which  have 
Schedulhig  Agreements  with  Western  or 
have  scheduling  capability  and  which 
enter  into  Scheduling  Agreements  with 
Western  will  be  considered. 

6.  Additional  Specific  Selection 
Criteria  for  Renewable  Resource  and 
Cogeneration  Power 

a.  Both  new  and  existing  Allottees 
will  be  considered. 

b.  Greater  consideration  will  be  given 
to  those  applicants  whose  generation 
projects  reduce  the  United  States 
dependence  on  natural  gas  or  imported 
oU. 

c.  Greater  consideration  will  be  given 
to  those  applicants  whose  generation 
projects  are  environmentally  benign. 

d.  Greater  consideration  will  be  given 
to  those  appUcants  whose  generation 
projects  result  in  significant 
improvements  in  energy  efficiency  and 
at  the  same  time  are  cost  effective  over 
the  life  cycle  of  the  powerplant 

VII.  Stampede  Powerplant 

Proposed  option:  Western  will  not 
integrate  the  Stampede  Powerplant  of 
die  Washoe  Project  widi  die  CVP, 
provided  diat  this  decision  does  not 
preclude  reconsideration  of  such 
integration  at  any  time  during  the 
effective  period  of  diis  1994  Power 
Marketing  Plan. 


I 
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il/(snNi</iv  ctptibn*  Western  wifl 
intspmts  ths  Stsipsde  Powsqilant  with 
the  CVP.  Stampede  eneiiy  would  then 
be  integrated  with  CVP  genention  and 
odier  power  poidiases.  Hie  repayment 
obUgatioD  of  Stampede,  induding  the 
cost  of  transmitting  the  generation  to 
Western's  system,  would  then  be  met  by 
the  CVP. 

VTZf.  Thwsnussion  Marketing  Plan 

Proposed  option:  SAO's  tranamissioD 
marketing  policy  consists  of  the 
fallowing  dx  components: 

1.  Western  will  deliver  Federal  power 
to  project  and  customer  loads  as 
required  under  Redamation  Law  and  Its 
contractual  obligations. 

2.  Surplus  transmission  capability,  if 
available  after  serving  1.  above.  wQl  be 
utilized  for  power  purchases  associated 
with  CVP  sales  of  power  to  pro^ct  and 
customer  loads. 

3.  Surplus  transmission  capability,  if 
available  after  serving  1.  and  2.  above, 
will  be  made  available  to  Customers  to 
serve  their  own  firm  load  requirements 
not  served  by  Western  and  vrho  are 
directly  connected  to  Western's 
transmission  system. 

4.  Surplus  transmission  capability.  If 
availaUe  after  serving  1.,  2.,  and  3. 
above,  will  be  made  available  on  a  first- 
come  first-served  basis  to  any 
requesting  utility.  Generally  capability 
will  not  be  made  available  to  nonutility 
generators,  independent  power 
producers,  and  qualifying  facilities 
unless  diere  is  a  utility  involved. 

5.  Western  will  cooperate  in  area- 
wide  emergency  planning  programs  and 
utilize  its  transmission  system  to 
provide  appropriate  assistance  during 
emergency  and  curtailment  situations  to 
assist  all  interconnected  utilities  where 
feasible. 

6.  Western  will  cooperate  and  assist 
customen  in  cnnpatible  efforts  to 
Integrate  their  transmission  with 
Western's  service  and  project  and 
customer  loads. 

Alternative  options:  None  proposed. 

Enviiamnaotal  Conqdianoe 

In  compliance  with  NEPA  Council  on 
Environmental  Quality  Regulation  (40 
CFR  Parts  1600  through  UOe).  and  DOE 
guideUaes  published  in  the  Federal 
Register  on  December  15. 1987  (52  FR 
47662).  Western  is  conducting  an 
envbmunental  assessment  concurrently 
with  the  devdopment  of  the  1904  Power 
Mariceting  Ptan. 

Regulatocy  Fbxifaaity  Analysis 

Pursuant  to  the  Regulatoiy  Flexibility 
Act  of  1990. 5  U  AC  eot  «<  segi  (Act), 
each  agenqr.  when  required  to  pubUdi  a 
proposed  rule,  is  further  required  to 


prepan  and  make  available  for  pubtic 
comment  an  initial  regulatory  flexibility 
analysis  to  describe  &e  impact  of  the 
proposed  rule  on  small  entities.  Western 
has  determined  that  (1)  this  rulemaking 
relates  to  service  offered  by  Western, 
and  therefore  is  not  a  rule  within  the 
purview  of  the  Act:  [t]  there  will  be  only 
a  few  qualifying  api^cants,  which  will 
be  small  entities;  and  (3)  the  impacts  of 
an  allocation  btan  Western  would  not 
cause  an  adverse  economic  impact  to 
such  entities.  The  requirements  of  the 
Act  can  be  waived  if  the  head  of  the 
agency  certifies  that  the  rule  will  not.  if 
promulgated,  have  ajignificant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  his 
execution  of  this  Fsdscal  Ragistar  notice, 
the  Administrator  ctttifies  that  no 
significant  economic  impact  on  a 
substantial  number  of  small  entities  will 
occur. 

Detetmination  Undet  Executive  Orde* 
12201 

The  DOE  has  determined  that  the  1994 
Power  Marketing  noi  alternatives  and 
allocation  criteria  are  not  major  rules 
because  they  do  not  meet  the  criteria  of 
section  1(b)  of  Executive  Order  12291, 46 
FR  13193  (February  10, 1981).  Western 
has  an  exemption  from  sections  3, 4,  and 
7  of  Executive  Order  12291;  accordingly, 
no  dearance  of  this  procedure  by  Office 
of  Management  and  Budget  is  required. 

Issued  at  Golden.  Cok>rado.  July  21. 1989. 
wyUvB  H.  dagett, 
Admittiatrator. 
[FR  Doc  89-18861  Filed  8-10-89;  &<5  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 
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EnvlronnMntal  Impact  StatMnants; 
Availability 


Responsible  Agency:  Office  of  Fedend 
Activities.  General  Information  (202) 
382-5073  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Tiled  July  31, 1989  Through 
August  4, 1989  Pursuant  to  40  CFR  150&9 
QS  No.  890211.  Finai  FHW,  AK.  South 
Cushman  Street  Upgrading.  Van  Horn 
Road  to  Ga&ney  FtiMd.  Funding, 
Fairbanks.  North  Star  Borough,  AK, 
Due:  September  11, 1989.  ConUct: 
Tom  Neunaber  (907)  586-7428. 
EIS  No.  890212.  Roal  AFS,  ID.  Lightning 
Peak  Open  Pit  Mine  Development, 
Plan  of  Operation  Approval.  Payette 
National  Forest.  K^ssd  Ranger 
District,  Valley  County.  ID.  Due- 


September  11. 1989,  ConUct:  Earl 
Kimball  (208)  634-8151. 

EIS  No.  890213,  Final.  AFS,  SD.  WY. 
Norbeck  Wildlife  Preserve  Land 
Management  Plan.  Implementation. 
Black  Hills  National  Ftorest  Land  and 
Resource  Management  Plan,  Custer 
and  PenningtMi  Counties.  SD,  Due: 
September  11, 1989,  Contact  Mary 
Sue  Waxier  (605)  673-2251. 

EIS  Na  800214,  Final,  AFS.  AL,  GA  KY. 
NC.  SC.  TN,  VA  WV.  Appalachian 
Moimtains  National  Forests 
Vegetation  Mang«nent  Plan, 
Implementatton.  AL,  GA  KY.  NC,  SC. 
TN,  VA  and  WV.  Due!  Septembn  11. 
1989,  Contact:  Steve  McCorquodale 
(404)  347-7076. 

EIS  No.  890215,  FSuppl,  IBR.  CO.  Rudi 
Reservoir  Round  II  Water  Sale 
Marketing  Program,  Fryin^pa- 
Ariiansas  Project  CO,  Due:  September 
11. 1989,  Contact  Wayne  Deason  (303) 
236-433& 

mS  Na  880216,  Draft  AFS.  ID.  Cuddy 
Mountain  Roadless  Area  Timber  Sale 
and  Road  Constructiott,  Payette 
National  Forest  Land  and  Resource 
Management  Plan.  Implementation. 
Washington  and  Adams  Counties,  ID, 
Due:  September  25, 19B9,  Contact  Phil 
Gihnan  (206)  634-815L 

EIS  No.  890217.  Draft  FHW.  CA  Bristol 
Street  Improvement  Between  Warner 
Avenue  tuid  Memory  Lane.  Funding. 
Orange  County,  CA  Due:  September 
25, 1080.  Contact  Joyoe  Amerson  (714) 
467-5606. 

EIS  No.  890218,  Draft  NPS.  PL,  Big 
Cypress  National  Presove.  General 
Management  IHan,  Implementation, 
Collier,  Dade,  and  Monroe  Counties. 
PL,  Due:  December  1, 1989,  Contact 
Fred  Fagergren  (813)  a85-^noa 

EIS  No.  890219,  Draft  FHW.  FL,  Mirade 
Parkway,  Everest  Parkway 
Improvement  and  Mi(%>oint  Bridge 
Construction,  Over  the 
Caloosahatchee  River,  Funding,  Cape 
Coral  to  Fort  Myera,  I^e  County,  FI, 
Due:  September  25, 1069,  Contact 
Brodie  Rich  (305)  538^103. 

mS  No.  89022a  Pinal,  FHW.  CA  CA-52 
Construction,  Santo  Road  to  CA-67, 
Funding  and  404  Permit  San  Diego 
and  Santee  Cities,  San  Diego  Cimnty. 
CA  Due:  S^tember  11, 1989,  Contact 
Susan  Klekar  (619)  551-1307. 

mS  No.  880221,  Fmal,  UAF,  MT, 
Malstrom  AFB,  Deplojrment  of  the 
Second  KC-135R  Air  Refueling 
Squardron,  301st  Air  Sefiieling  Wing. 
City  of  &eat  Falls,  Cascade  County, 
MT.  Due:  September  n.  1980,  Contact 
LTC  Thomas  J.  Bartol  (714)  382-4891. 

EIS  Na  890222.  Final.  EPA  LA 
Barataria  Bay  Waterway.  Ocean 
Dredged  Material  Disposal  Site 


^ 
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Paridi.  LA  Doe:  Septamberll.  Wi, 
Contact  Norm  Thomas  (2M)  865-22Ba 
EIS  Na  890223.  Draft  FRC.  OR,  Salt 
Caves  60  MW  Hydroelectric  Project 
No.  10199,  Construction  and 
Operation,  Ljcenae.  Klamath  River. 
Klamath  County,  OR.  Due:  Sq)temb» 
25, 1989,  Contact  F^ank  Karwoski 
(202)  370-9284. 

Dated:  August  6, 1989. 
WmamD-VUkmrnm, 

D^nty  Daector.  Office  cfFadertUActivitiea. 
(FR  Doc.  8B-U88S  FUsd  8-10-80;  8^I5  am] 

[ER-fRL-362»-«] 

Environmental  Impact  Statamenta  and 
Regulationa;  AvaRaMRy  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  }dy  24, 1989  tfaioo^  July  28, 
1989  pursuant  to  the  Environmentd 
Review  Process  (ERP),  under  section  308 
of  tiie  Clean  Air  Act  and  section 
102(2)(c)  of  die  National  Environmental 
Policy  Act  CM  aasended.  Requests  for 
coptes  of  EPA  conmeitts  can  be  dbectod 
to  the  Office  of  Federal  Activities  at 
(202)382^5070. 

An  explanation  of  the  ratings  assigned 
to  draft  enviromnental  impact 
statements  (EISs)  was  published  in  FR 
dated  ^vil  7, 1989  (54  FR  15006). 

Draft  EISs 

ERP  Na  D-B0P-DS1Q16-MD,  Rating 
EC2.  Cumbetiand  Minimum  Secority 
Federd  Prison  Camp  and  Correctional 
Institntiaa  FadHty,  Constmction  and 
Operation.  Mexico  Farms  ladostrid 
Park,  Cumberiand,  AUe^umy  County, 
MD. 

Summary:  ^A  fods  additiaad 
information  is  reqdnd  to  assess 
groundwater  and  wedand  inqiacts  of  the 
alternatives.  ERP  Na  DA-FHW-MOOSO- 
MA  Ratmg  EC2,  Central  Artery/I-93 
and  Third  Harbor  Tnnnel/I-OO,  Sooth 
Boston  Had  Road,  Construction, 
Dorchester  Avenue  to  Con^^asa  Street 
Funding.  404  Penit  and  NPDES  PerBt 
City  of  Boston.  Sofhik  County.  MA 

SuBiaary:  EPA  bdieves  that  tUs 
document  Iscks  adequate  soil  snd 
groundwater  data  fiom  the  standpoint  of 
NEPA's  disdosora  leqsiiaiaents  and 
federd  and  state  haiardoua  waste  sad 
water  pollution  control  regdatians.  As  a 
resak.  the  anviwaientd  coasequraos 
assedated  wi&  dis  proposed  pra^ect 
cannot  be  adequataiy  i 
Furthenunai,  Aa  lack  i 
and  stosmtwatar  data  Ihiils  EPA's  abOity 
to  svaloate  aspads  of  the  prefect 
subjadtaNationdrditsntr     ' 


Elimination  System  (NPDES)  permits 
under  the  Clean  Vlata  Act 

ERP  No.  D-FHW-L40170-OR.  Ratii« 
EC2.  US  30/CdiUBbia  River  Hi^way 
ImproveoMnts.  Bennett  Road  to 
Columbia  Road,  Fbndiag  and  404  Permit 
Columbia  County,  OR. 

SuuHnarsr:  EPA's  environakentd 
concerns  are  baaed  on  potentid  water 
quality,  wetlands,  and  noise  effects. 
Additiond  information  and  darification 
are  needed  on  noise  mitigation 
measures,  water  quahty  and  fishery 
effects  and  mitigatitHi,  and  the  wetiand 
mitigation  plan. 

Fmd  EISs 

ERP  No.  F-FHW-D40219-VA  Va- 
265/Danville  Expressway  Completion, 
US-56  to  US-29,  Funding  and  404  Permit 
City  of  Danville,  IHttsylvania  County, 
VA. 

Summary:  EPA  expressed 
enviromnentd  concerns  due  to 
insuffident  information  pertdning  to  the 
dtemative  analysis,  land  use,  vrater 
quality,  and  secondary  development 
issues.  EPA  requested  die  preparation  of 
a  supplemeatd  docanent  or  dmt  further 
clarfficatkin  of  die  issues  be  ixesented 
in  the  Racoid  ef  Decision. 

ERP  Na  P-i'HW-G40I19-TX,  US  67 
Bypass  Construction,  Near  FM-1434  to 
Near  Spur  102,  Cleburne,  Funding, 
Johnson  County,  TX. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  as  described  in  this 
document 

Dated:  Aogost  8,  ISaa 
WillluaD.DiduneD. 

Deputy  Diredor.  Office  (^ Federal  Activities. 

[FR  Doc  W-iaaee  PiiKl  S-lO-ag;  8:45  am] 


[OPTS-5ia73;  PRL-36a8-e] 

ToKle  and  Haiardoua  Subatancaa;  Taat 
Marfcal  Eaaa^Mion  AppNcaUona 

AOiNCv;  Enviromnentd  Protectioo 
Agency  (EPA). 
action:  Notice. 


:  EPA  may  upon  ajqilication 
exempt  any  person  from  the 
premanufactuiing  notification 
requirements  of  sectioB  5(a)  or  (b)  of  the 
Toodc  Sdistaace  Control  Ad  (TSCA)  to 
pendt  the  person  to  manufacture  or 
process  a  ckencd  for  test  marketing 
puipoees  nder  scetkm  5(h)(1)  of  TSCA 
Requiranents  for  test  raaiketkig 
exemptioB  (TME)  ap^ications,  which 
mud  eUfaer  be  approved  oe  denied 
vridiin  46  days  of  reodpt  are  (fiscnssed 
in  EPA's  find  rule  pabBshed  in  the 
Federd  Esglslsr  of  May  13, 1983  (48  FR 


21722).  TUs  notice,  issued  under  sectioa 
5(h)(6)  of  TSCA  announces  receipt  of 
one  appBcatiop(s)  for  exemption. 
pre>ldes  a  suaamary.  and  requests 
comments  on  the  appropriateness  of 
granting  dds  exemption. 
DATE8:  Written  comments  by:  T  89-19, 
August  17. 1989. 

ADOmaa:  Written  comments,  id«;ntified 
by  the  document  oontrd  number 
"[OPTS-69273]''  and  die  specific  TMB 
number  should  be  sent  to:  Document 
Processing  Center  (TS-7go).  Office  of 
Toxic  Substances,  Environmentd 
Protection  Agency,  401  M  Street  SW., 
Room  L-lOO,  Washington,  DC  20480 
(202)382-3532. 

FOR  FURTHER  mFONMATKM  CONTACT: 
Michael  M.  StaU,  Director,  TSCA 
Assistance  Office  (TS-790).  Office  of 
Toxic  Sdntances,  Environmentd 
Protection  Agency,  Room  EB-44. 401 M 
Street  SW..  Wa^^dgton.  DC  20«8a  (202) 
554-1404.  TDD  (202)  554-0551. 

following  notice  oontaias  information 
extracted  fi^un  the  noocoofidentid 
verdon  of  the  submission  provided  by 
the  manufacturer  of  the  TME  recdved 
by  EPA  The  complete  nonconfidentid 
document  is  available  in  the  Public 
Reading  Room  NE-Ga04  at  Uie  above 
address  between  8:00  sjn.  and  *M  pja., 
Monday  dirough  Friday,  excluding  Icgd 
holidays. 

T 80-19 

Close  of  Review  Period.  August  31, 


Manufacturer.  Confidential 
Chemical.  [C]  Aminosilane. 
Use/Production.  (S)  Film  coating. 
Prod,  range:  3.240  kg/yr. 

Date:  July  28, 1989. 
Stevaa  Nswbwi-JtiBn. 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  89-18832  Filed  d-10-80;  8:46  am] 


[OPTS-99672;  FRL-St26-41 

Tode  and  Hazardoua  Substaneaa; 
Cartdn  Ctiemicala  Pramanufaetura 
Noticas 

AOENCV:  Environmentd  Protectioa 
Agency  (EPA). 
action:  Notice. 


r.  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  peraon  who  intends  to  manufacture 
or  import  a  new  chemicd  substance  to 
submit  a  premanufacture  notice  (PIfiil) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
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Statutory  requirements  for  section 
6(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Regiatar  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11. 1984  (49  FR  46066)  (40  CFR 
723.250).  EPA  published  a  rule  which 
granted  a  limited  exemption  fipm 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt  This  notice  announces 
receipt  of  six  such  FMN(s)  and  provides 
a  summary  of  each. 

DATES:  Close  of  Review  Periods: 

Y  89-146,  July  23. 1989. 

Y  89-149. 89-150.  July  25. 1989. 

Y  89-151.  August  1. 1989. 

Y  89-15, 89-153.  August  2, 1989. 

TOR  niRTHBI  mPOMMATION  COHTACT: 

Michael  M  Stahl.  Director.  TSCA 
Assistance  Office  (TS-799).  Office  of 
Toxic  Substances.  Environmental 
Protection  Agency,  Room  EB-44. 401 M 
Street  SW..  Washington.  DC  2046a  (202) 
554-1404.  TDD  (202)  554-0551. 

tUPUMmTARV  mPOflMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8KX)  a jn.  and  4K)0  p.m.. 
Monday  through  Friday,  excludiag  legal 
holidays. 

Y 89-146 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical  (G)  Polyvinyl  alcohol 
polymer. 

Use/Production.  (G)  Contained  use  in 
an  article.  Prod,  range:  100-500  kg/yr. 

Y 89-142 

Manufacturer.  Confidential. 

Chemical.  (S)  l-Methyl-2-pyrrolidone. 

Use/Production.  (G)  Decorative  and 
protective  coatings  for  wall,  floor  and 
metallic  surfaces.  Prod,  range: 
Confidential. 

Y8»-150 

Manufacturer.  Confidential 
Chemical.  (S)  Triethyl  amine. 
Use/Production.  (S)  Coatings,  Prod, 
range:  Confidential 

Y8»-181 

Manufacturer.  Confidential 
Chemical.  (G)  Polyester  resin. 
Use/Production.  (G)  An  additive  used 

in  the  plastic  industry.  Prod  range: 

Confidmtial 


I 
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Y89-1S2 

Importer.  Nagaae  America 
Corporation. 

Chemical.  (G)  Partially  c  osslinked 
polymer  of  styrene-butadiene  rubber 
and  a  block  polymer  of  polybutadiene 
and  substituted  acrylates. 

Use/Import  (S)  Binder  of  printing 
plates  for  flexography.  Import  range: 
10,000-30,000  kg/yr. 

Y 89-153 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyamide. 

Uae/ProducUon.  (G)  Open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Date:  July  28, 1989. 
Steven  Newrburg-Riiai, 

Acting  Director.  Infotmation  Management 
Division,  Office  of  Toxic  Substances. 
(FR  Doc  89-18833  Fifed  8-10-89;  8:45  am] 
MLUNQ  COOC.WM-IMI 


[FRL-3626-9] 

Unctorground  Injection  Control 
Program;  PropoMd  Formation- 
Spodflc  Maximum  Injection  PrMwra 
Values  for  Class  II  Enhanced  Recovery 
Wells  on  the  Oeage  Mineral  Reeerve, 
Oklahoma 

AQENCV:  Environmental  Protection 
Agency. 

action:  Notice  with  request  for 
comment. 


summary:  Notice  is  hereby  given  of 
proposed  formatioQ-specific  limitations 
establishing  formation-specific 
maximum  injection  pressure  values  for 
existing  Class  II  enhanced  recovery 
wells  on  the  Osage  Mineral  Reserve, 
Oklahoma.  The  Regional  Administrator 
is  required  to  estaUish  such  maximum 
pressures  after  notice,  opportunity  for 
comment,  and  opportimity  for  a  pubHc 
hearing  according  to  the  provisions  of  40 
CFR  part  124,  subpart  A.  and  will  inform 
owners  and  operators  in  writing  of  the 
applicable  mcucimum  pressures. 
dates:  The  EPA  will  accept  public 
comment  in  writing,  on  the  proposed 
formation-specific  pressure  limitations 
until  September  28, 1989. 

A  public  hearing  to  discuss  this 
proposal  has  been  scheduled  for  7:00 
p.m.  on  September  11, 1989.  The  hearing 
will  be  held  at  the  Tri-County  Technical 
School  Auditorium  in  Bartlesville, 
Oklahoma.  However  if  sufficient  public 
interest  is  not  expressed  for  a  public 
hearing  by  September  1. 1989.  the  EPA 
reserves  the  right  to  cancel  this  hearing. 
ADMms:  Written  public  comments 
regarding  this  proposal  need  to  be 
addressed  to  Gus  CSiavatria.  Chief.  UIC 


Permits  and  Enforcement  Section  (6W- 
SE),  EPA.  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733. 

FOR  FURTHER  INFOMIIATION  CONTACT: 
Gus  Chavarria,  UIC  Armits  and 
Enforcement  Section  (6W-SE),  EPA, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  (214)  655-7165. 
SUPPLEMENTARY  INFORMATION: 

Background  I 

These  formation-specific  limitations 
are  being  proposed  under  the  authority 
of  Part  C  of  the  Safe  Drinking  Water  Act 
(SDWA)  which  specifically  mandates 
regulation  of  imdergraund  injection  of 
fluids  through  wells.  The  EPA  has 
promulgated  an  EPA-administered 
program  for  the  Osage  Mineral  Reserve, 
Oklahoma.  This  program  requires  the 
Regional  Administrator  to  establish  a 
maximum  injection  pressure  for  the  field 
or  formation  in  which  existing  Class  II 
enhanced  recovery  wolls  are  located  (40 
CFR  147.2912(b)(2)(i)).  The  EPA  has 
considered  various  hydrologic.  geologic 
and  historical  conditions  in  determining 
the  proposed  injection  pressure 
limitations  for  existing  Class  n 
enhanced  recovery  wells.  The  pressure 
limitation  infotmatiohn  was  derived 
from  data  submitted  by  operators 
pursuant  to  40  CFR  147.2912(b)(2)(ii)(B). 

Basis  for  Proposal 

The  EPA  Region  6  required  owners  or 
operators  of  enhanced  recovery  wells  to 
submit  fonnation-spedfic.  maximum 
pressure  values  on  a  field  or  project 
basis.  Owners  and  operators  of 
enhanced  recovery  weUs  submitted 
formation-specific,  fracture  related  data 
on  over  1,400  enhanced  recovery  wells. 
Some  data,  in  addition  to  being 
formation  and  field  specific  are  also 
well  specific.  In  situations  where  data 
were  not  available  for  a  specific 
enhanced  recovery  well  data  from  an 
offset  well  were  accepted  by  the  EPA. 

The  majority  of  the  formation-specific, 
fracture  related  data  received  from  the 
owners  and  operators  of  enhanced 
recovery  wells  were  derived  bom  the 
instantaneous  shut-in  pressure  method 
for  determining  fracture  pressure 
gradients.  In  foimationB  with  multiple 
wells,  an  average  gradient  was 
calculated. 

These  values  will  provide  an  adequate 
safety  marginfor  the  lowermost 
confining  layer  between  the  injection 
zone  and  the  USDW.  All  gradient  values 
were  rounded  to  two  s^nificant  figures. 
In  fields  or  projects  %^iere  no  reliable 
data  were  available,  ibe  EPA  is  not 
proposing  a  fracture  gradient  value. 
Ilierefore.  for  those  geologic  formations 
being  utilized  for  the  enhanced  recovery 
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of  oil  and  gas  not  listed  in  Table  1,  the 
formula  to  be  utilized  for  determining 
the  maximum  injection  pressure  (Pm)  is: 
Pm=(0.75  -0.433  (Specific 
Gravity))  X  Depth  to  injection  in  feet. 
The  EPA  proposes  to  use  the  list  of 
gradients  in  Table  1  as  the  limiting 
factor  on  wellhead  injection  pressures 
for  each  of  the  corresponding  fields/ 
projects  and  formations.  Those  owners 
and/or  operators  who  feel  that  a 
particular  value  would  adversely  affect 
their  injection  operations  may  propose 
an  alternative  field  or  formation 


gradient  during  the  comment  period. 
These  ownen/operaton  may  be  granted 
a  different  value  if  they  can  demonstrate 
to  the  satisfaction  of  the  Regional 
Administrator  that  the  performance 
standards  of  40  CFR  147.2912  (b)  and  (c) 
would  be  satisfied. 

In  some  fields  or  projects  where  data 
were  not  submitted,  were  inconclusive 
or  were  inadequate,  the  EPA  is  unable 
to  propose  a  gradient  at  Uiis  time. 
Operators  with  enhanced  recovery  wells 
in  fields  or  projects  not  identified  in  this 
notice  should  submit  their  data  during 


the  comment  period.  Failure  to  submit 
the  required  data  (40  CFR 
147.2912(b)(2)(u)(B))  will  result  in  the 
EPA  requiring  individual  or  area  permits 
in  accordance  with  40  CFR 
147.2915(b)(1)  of  the  Osage  UIC  program 
regulations. 

Table  1  reflects  the  fracture  gradients 
that  were  derived  from  the  data 
submitted  by  the  operators.  It  lists  the 
field  or  project  name,  the  formation,  the 
legal  location  and  the  fracture  gradient 


Table  1 


Heid/Proiecl 


Formation 


locslion 


Gradtont/ 

(IMi/ft) 


Atlantic.—....- 
Avant 


Bartle«v«le„ 


West.. 


Barker ..~~ 

Bamsdatt 

South. 

Weet 


BarHesville  OittricL- 

Betford ..«——....... 

Big  Bend..-.—.—- . 

Weet 

East 


Bighorse  District.. 


Bird  Creek.. 
BlacMand.. 


Boston  »..»»—-_«— 
Bowring.»«— ....—»««»» 

BueH 

Bulkiog  District  (South).. 
Burtoank 
Itolh 


South. 


Candy  Creak 

Dalton 

West 

Doga  (Southwest)  — 
Dome  District 

South....-..._...»...«._ 

Southwest 

North 

Dnjm  Creek 

North 

Northwest .............. 

Fairta  Unit 

Flood  A  Unit 

Ginaand 

Hardy 

East :. 


Southeast. 


Happy  HolkMr 

Herb  District  (South). 


Esst* 


K«w.. 


Konnsdy  (8L  John).^ 

I ■ —  fa  I  ■  ^fc     ■  ■  n 

LBnOOn  |MOnniVM^» 

Madrtene  (EasO- 
Manion  (North). 
McCord 


Bartlesvflle 

Bartlesville 

Cteveiand 

Bartlesville 

MlisiBsippI  Chat... 
Skmr^er .»........-,.». 

Mississippi  Chat... 

Bartlesvine 

Bevtiesville 

Bartlesville 

Wayskle 

MissiaaippI  Chat— 

Layton 

Layton 

Layton , 

BarflesvHIe 

BarUesvaie 

MiBOiiBlppi  Ctwt—. 

BwOesville 

Wayside 

Skinner 

Baitiesvlle 


BurtMnk. 


BurtMnk 

Burbank 

Mississippi  Chat— 
Mississippi  Chat- 


Tyner 

Mississippi  Chat 

Bartlesville 


Bartlesvine.. 
Wayskle 


MissisaippI  Chat- 

Burtwnk 

Burbank 

Bartlesville 


Misaissippi  Chat...- 
MiasiiiippI  rtint 
Mississippi  Chat..-. 

Miisiiilppi  Chat 

Wayskle 

BartlesvWe 

Skinner 

SMnnar 


Wayside  - 
Prus. 


T2SNR8E 

T24NR11E 

T23NR11E 

T23NR11E 

T23NR10E 

T23NR11E 

T24NR7E 

T24NR7E 


T23N 
T24N 
T26N 
T27N 
T24N 
T25N 
T25N 
T25N 
T27N 
T21N 
T27N 
T21N 
T28N 
T23N 
T24N 


R11E 

R10E 

R12E 

R12E 

R4E 

R3E 

R2E 

R3E 

R11E 

R12E 

R7E 

R7E 

R11E 

R9E 

R9E 


Layton.. 


T26NR5E&6E, 

T27N  R5E  a  6E 
T26NR6E 

T25N  R6E.  T2eN  R6E 
T2SNR6E 
T24N  R12E 

T24NR7E 
T24NR4E 

T27N  R10E.  T26N 

R10E 
T26NR10E 
T27NR10E 

T25NR4E 
T2SNR4E 
T25NR6E 
T26NR6E 
T23N  R7E,  T23N  R8E 

T25NR3E 
T23NR3E 
T24NR8E 
T27N  R10E 
T29NR11E 

T22NR9E 

T26NR4E 

T24N  R7E.  T2SN  R7E 

T28NNR9E 

T21N  R10E 

T23NR9E 

T2SNR2E 


0.61 

0.61 
0.89 
0.73 
0.74 
0.71 
0.57 
0.57 

0.50 
0.63 
0.53 
1.10 
0.71 
0.60 
0.60 
0.51 
0.66 
0.66 
0.53 
0.50 
0.55 
0.75 
0.50 

057 

0.56 
0.59 
0.55 
0.56 

0.52 
0.52 

0.78 

0.83 
0.92 

0.48 
0.49 
068 
0.57 
076 

046 
046 
0.73 
0.50 
0.89 

0.68 

as2 

0.71 
0.73 
0.87 

ofe 

0.37 
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FMd/PioiMt 


Maywi(South).. 
ChMUntt 


North  Lons 

^■1,1,1 , 


(Souffiwwl). 
Cl^ 


OMpa  Hommy  DisMct  (North) . 


Pmn  OrMk., 


Quipcw. 


Rwnington  M.. 
Unit 


Soulh„ 

SNrtoy  Untt..... 

8SKW  Unit.-.. 


TkMOsagt... 


Wtottl 
Unit 


Myron  O.  Knudaon, 

Director,  Water  Management  DMaion  (BW)- 
[FR  Doc.  89-18831  Filed  S-IO-BQ:  8:45  am] 


FEDERAL  HOME  LOAN  BANK  BOARD 
[Na  89-2214] 

FM«ral  Savlnga  and  Loan  Insiiranea 
Corporaion  Inauranca  Pramlum 

Date:  August  3, 1B89. 
abency:  Federal  Home  Loan  Bank 
Board. 
action:  Notice. 


•UMMAHY:  The  Feda-al  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSUC"  or 
"Corporation"),  has  adopted  a 
resolution  pursuant  to  which  the 
Corporation  orders  the  assessment 
against  each  insured  institution  of  an 
additional  premium  for  FSUC  insurance 
in  an  amount  equal  to  ona  eighth  of  one 
percentum  of  the  total  amount  of  the 
accounts  of  the  insured  members  of  such 
insured  institution  detmnined  as  of  June 
3a  1989,  and  prorated  by  die  number  of 
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days  from  July  1, 1969  and  the  date  of 
enactment  of  the  Financial  Institutions 
Reform.  Recovery  aoid  Enforcement  Act 
of  1989  ("FIRREA")  during  which  such 
accounts  were  insured  by  the  FSUC. 
EFFECTIVE  DATE:  August  11, 1989. 
FOR  FURTHER  INFORMATION  COWTACT: 
Carole  Edwards,  Financial  Operations 
Division,  FSUC,  (202)  416-2073, 1700  G 
Street  NW.,  Washington,  DC  20552. 
SUFFLEMBNTARV  INFORMATION: 
Whereas,  the  Federal  Home  Loan  Bank 
Board  ("Bank  Board"),  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("Corporation"  or 
"FSUC"),  may  authorize  the 
Corporation,  pursuant  to  section  404(c] 
of  the  National  Housing  Act,  as 
amended  ("NHA").  12  U.S.C.  1727(c) 
(1962),  to  assess  against  each  institution 
the  accounts  of  which  are  insured  by  the 
Corporation  pursuant  to  section  403  of 
the  NHA  12  U.S.C.  1726  (1982)  ("insured 
institution"),  additional  premiums  for 
such  insurance  until  the  amount  of  such 
premiums  equals  the  amount  of  all 
losses  and  expenses  of  the  Corporation, 
provided  that  the  total  amount  so 
assessed  in  any  one  year  against  any 
insured  institution  shall  not  exceed  one 
eighth  of  one  per  centum  of  the  total 


I  oflalisw 
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amount  of  the  account*  of  the  insured 
members  of  such  institution  and 
provided  further  that  tke  amount  of  die 
additional  premium  for  the  calendar 
year  1989  may  not  exceed  one-sixteenth 
of  one  percentum  of  the  total  amount  of 
the  accounts  of  the  inived  members  of 
such  institution  unless  the  Bank  Board 
determines  that  severe  pressures  on  the 
Corporation  exist  whicli  necessitate  an 
infuision  of  additionid  fimds;  and 
Whereas,  The  Bank  Board,  as 
operating  head  of  the  Corporation,  by 
Resolution  Na  85-142,  dated  February 
22, 1985,  by  Resolution  No.  85-437,  dated 
June  5, 1985,  by  Resolution  No.  85-77a 
dated  August  28, 1985,  by  Resolution  No. 
85-1142,  dated  December  9, 1985,  by 
Resolution  No.  86-213,  dated  March  6, 
1986,  by  Resolution  No.  86-582,  dated 
June  10, 1986,  by  Resolution  No.  8&-041. 
dated  September  2. 1986.  by  Resolution 
No.  86-1253.  dated  December  15, 1988, 
by  Resolution  No.  87-281  dated  March 
16, 1987,  by  Resolution  No.  87-610  dated 
May  27, 1987,  by  Resolution  No.  87-950 
dated  September  9, 1987,  by  Resolution 
No.  87-1254  dated  December  14. 1987.  by 
Resolution  No.  88-256  dated  April  7, 
1988.  by  Resohition  No.  88-637  dated 
June  29, 1988.  by  Resolntion  No  88-981 
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dated  September  IS,  1988,  by  Resolution 
No.  88-1267  dated  December  7, 1988,  by 
Resolution  No.  89-1028  dated  March  15. 
1989,  and  by  Resolution  No.  89-1539 
dated  June  8, 1989,  ordered  assessments 
against  each  insured  institution  of  an 
additional  premium  for  insurance  in  an 
amount  equal  to  one  thirty-second  of 
one  per  centum  of  the  total  amount  of 
the  accounts  of  the  insured  members  of 
each  insured  institution  determined  as 
of  December  31, 1984,  for  the  first 
assessment,  as  of  March  31, 1985,  for  the 
second,  as  of  June  30, 1G85,  for  the  third, 
as  of  September  30, 1985,  for  the  fourth, 
as  of  December  31, 1985,  fcr  the  fifth,  as 
of  March  31, 1986,  fcr  the  sixth,  as  of 
June  30, 1986,  for  the  seventh,  as  of 
September  30, 1986,  for  the  eighth,  as  of 
December  31, 1986,  for  the  ninth,  as  of 
March  31, 1987,  for  the  tenth,  as  of  June 
30, 1987,  for  the  eleventh,  as  of 
September  30, 1987,  for  the  twelfth,  as  of 
December  31, 1987,  for  the  thirteenth,  as 
of  March  31, 1988,  for  the  fourteenth,  as 
of  June  30, 1988,  for  the  fifteenth,  as  of 
September  30, 1988  for  the  sixteenth,  as 
of  December  31, 1988  for  the 
seventeenth,  and  as  of  Mtu^  31, 1989  of 
the  eighteenth;  and 

Whereas,  the  Bank  Board  has 
considered  memoranda  of  the  Corporate 
Accoimting  Branch  and  the  Chief 
Financial  and  Administrative  Office, 
Office  of  the  FSUC  (a  copy  of  which 
memoranda  are  in  the  Minute  Exhibit 
file),  describing  the  impact  of  the 
collection  of  the  additional  premiums  for 
insurance  assessed  pursuant  to 
Resolution  No.  85-142,  dated  February 

22. 1985,  Resolution  No.  85-437,  dated 
June  5, 1985,  Resolution  No.  85-770. 
dated  August  28, 1985,  Resolution  No. 
85-1142.  dated  December  9, 1985, 
Resolution  No.  86-213,  dated  March  6, 

1986,  Resolution  No.  86-582,  dated  June 

10. 1986,  Resolution  No.  86-441,  dated 
September  2, 1986,  Resolution  No.  86- 
1253,  dated  December  15, 1986, 
Resolution  No.  87-281,  dated  March  16. 

1987,  Resolution  No.  87-610  dated  May 

27. 1987,  Resolution  No.  87-950  dated 
September  9, 1987,  Resolution  No.  87- 
1254  dated  December  14, 1987, 
Resolution  No.  88-256  dated  April  7, 

1988,  Resolution  No.  86-537,  dated  June 

29. 1988,  Resolution  No.  88-981,  dated 
September  15. 1988,  Resolution  No.  88- 
1267  dated  December  7, 1988.  Resolution 
No.  89-1228  dated  March  15, 1989.  and 
Resolution  No.  89-1539  dated  June  8, 

1989,  upon  the  Corporation's  insurance 
reserves: 

Now,  therefore,  it  is  resolved,  That  on 
the  basis  of  the  administrative  record, 
the  Bank  Board  finds  and  detemunes 
that  the  Corporation  has  incurred 
substantial  losses  during  calendar  years 


1981  through  the  second  quarter  of  1989; 
and 

Resolved  further,  That  the  Bank  Board 
finds  and  determines  that 

1.  Losses  and  expenses  incurred  by 
the  Corporation,  as  defined  in 
Resolution  No.  85-142,  require  the 
assessment  of  additional  insurance 
premiimis  pursuant  to  section  404(c)  of 
the  NHA  in  addition  to  the  additional 
insurance  premiums  assessed  pursuant 
to  Resolutions  No.  85-142.  No.  85-437, 
No.  85-770,  No.  85-1142.  No.  86-213.  No. 
88-582,  No.  86-«41,  No.  86-1253.  No.  87- 
281,  No.  87-601.  No.  87-950,  No.  87-1254, 
No.  83-256,  No.  88-537,  No.  88-081,  No. 
88-1267,  No.  89-1028.  and  89-1539,  in 
order  to  maintain  the  insurance  reserves 
of  the  Corporation  at  a  level  adequate  to 
meet  in  part  the  Corporation's  losses 
and  expenses  and  to  protect  Lhc  insured 
members  of  insured  institutions; 

2.  Severe  pressures  on  the 
Corporation  exist  which  necessitate  an 
infusion  of  additional  funds; 

3.  Postponement  of  a  reduction  in  the 
assessment  of  an  additional  premium,  as 
provided  in  section  404(c)(2)  of  the 
NHA  will  improve  the  financing 
environment  for  selling  obligations  of 
the  Financing  Corporation  organized 
pursuant  of  the  Federal  Savings  and 
Loan  Insurance  Corporation 
Recapitalization  Act  of  1987; 

4.  It  is  appropriate,  therefore,  to 
provide  for  assessment  of  an  additional 
insurance  premium  at  this  time, 
pursuant  to  section  404(a)(2)  and 
404(c)(1)  of  the  NHA  by  order  of  this 
Corporation;  and 

Resolved  further.  That  the 
Corporation  hereby  orders  the 
assessment  against  each  insured 
institution  of  an  additional  premium  for 
insurance  for  the  period  from  July  1, 
1989  until  the  date  of  enactment  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989 
("FIRREA")  in  an  amount  equal  to  one 
eighth  of  one  percentum  of  the  total 
amount  of  the  accoxmts  of  the  insured 
members  of  such  insured  institution 
determined  as  of  Jime  30, 1989,  and 
prorated  by  the  number  of  days  from 
July  1, 1989  and  the  date  of  enactment  of 
the  FIRREA  during  which  such  accounts 
were  insured  by  the  FSUC;  and 

Resolved  further.  That  the  additional 
insurance  premium  assessed  pursuant  to 
this  Resolution  shall  be  payable  to  the 
FSUC,  or  to  its  successor,  on  or  about 
September  30, 1989;  and 

Resolved  further.  That  the  Executive 
Director  or  ihe  Principal  Deputy  Director 
of  the  FSUC  or  a  designee  of  either  of 
Uiem  ("Director"),  shall  determine  the 
amotmt  of  the  additional  premium  due, 
including  an  offset  of  one  half  of  twenty 


percent  (ten  percent)  of  each  insured 
institution's  pro  rata  share  of  the 
statutorily  prescribed  amount  as 
provided  in  section  404(e)(2)  of  the 
NHA  prorated  by  the  number  of  days 
from  July  1, 1989  and  the  date  of 
enactment  of  the  FIRREA  to  be  paid  on 
or  about  September  30, 1989,  by  each 
insured  institution,  and  shall  notify  each 
insured  institution  of  such  amount  at 
least  fifteen  (15)  days  prior  to  the  date 
such  amount  is  due;  and 

Resolved  further.  That  the  Director, 
on  behalf  of  the  Corporation,  is  hereby 
authorized  to  take  all  other  actions 
necessary  or  appropriate  to  determine 
and  coUect  the  additional  insurance 
premium  authorized  and  ordered  by  this 
Resolution;  and 

Resolved  further.  That  the  Secretary 
shall  forward  this  Resolution  for 
publication  in  the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghizzoni, 
Assistant  Secretary. 
(FR  Doc.  8^18786  Filed  8-10-89;  8:45  amj 
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[No.  89-2178] 

Power  of  Racelver  and  Conduct  of 
Racaivarahipa;  Repurchaaa 
Agraamanta;  Uncoln  Savlnga  and 
Loan  Aaaodation 

AQENCV:  Federal  Home  Loan  Bank 
Board. 

action:  Notice. 

summary:  The  Federal  Home  Loan  Bank 
Board  is  supplementing  an  earlier 
resolution  concerning  Lincohi  Savings 
and  Loan  Association,  Los  Angeles, 
California  ("Uncoln")  to  provide  that  the 
protections  afforded  to  certain  persons 
and  entities  engaged  in  repurchase 
agreements  ("repos")  with  Lincoln  will 
be  afforded  to  such  persons  or  entities 
engaged  in  similar  transactions  with 
Uncoln  Savings  and  Loan  Association, 
FA..,  Irvine,  California  to  which  such 
repos  were  transferred  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  as  receiver  for  Lincoln. 

EFFECTIVE  DATE:  August  2, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  W.  Hayes,  Deputy  General 
Counsel  for  FSUC  (202)  906-6248;  or 
Deborah  E.  Siegel  Attorney,  Office  of 
General  Counsel  (202)  906-6848;  Federal 
Home  Loan  Bank  Board.  1700  G  Street, 
NW.,  Washington.  DC  20552. 

8UPPUMENTARV  INFORMATION:  The 
Board  has  adopted  the  following 
resolution: 
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IMmns.  Tbe  Ftdaral  Home  Lou 
Bank  Board  Clkswr).  by  its  Rmohitfon 
No.  89-«fla,  dated  Aii«»t  2, 1919, 
repIaoKi  tba  conaarvBtor  for  Liaooln 
Saringa  and  Loan  Aaaodatloii,  Loa 
Aiigelei»  Califaraia  riincoln")  witjb, 
and  a|]pofaited.  dM  Federal  Saving*  and 
Loan  bimranca  Corporation 
("Corporation")  aa  recaivar  (Tleceiver") 
for  Lincoln;  and 

Wheteao.  The  Board  has  previously 
adopted  ResolutiaB  No.  a»-1338,  dated 

Apiilia,  1969.  regarding  rapoa  C'Repo 
Resolution");  and 

Wheraas.  The  Board  desires  to 
supplement  the  Rapo  Resolution  (which 
supplemoitation  the  Board  does  not 
consider  to  be  an  amendment  or 
rescission  of  such  Resolnlion)  to  taki^ 
into  annonnt  the  transfer  of  certain  of 
Uncohi's  assets  and  liabilitias  to  Lincohi 
Savings  and  Loan  Aasodatian,  F A^ 
Irvine,  California  ("New  Federal")  and 
to  provide  the  same  protections  and 
commitments  to  counterparties  to  Rq>os 
with  New  Federal. 

Now,  therefore,  the  Board  resolves  as 
follows: 

1.  All  references  in  the  Repo 
Resolution  to  'Xincohi"  shall  also  be 
references  to  New  Federal. 

2.  This  resolution  shall  be  effective 
immediately  upon  its  adoption  by  the 
Board. 

3.  The  Secretary  of  the  Board  shall 
forward  this  resolutioa  for  publication  in 
the  Federal  Register. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Ghiszoni. 

Assistant  Secretary. 

[FR  Doc.  89-18767  Filed  8-10-89;  8:45  am] 
iSTie-ei-it 


[Naaa-aaao] 

Approval  of  AppOcalioat  for  Unlisted 
Trading  PrivOagM;  Udwaat  Stock 
Exchanga*  Ine. 

Datr  August  4,  1989l 

AQCNCV:  FedCTal  Home  Loan  BaiA 

Board. 

ACnOK  Notice  of  approval  of 
applications. 


n  The  Midwest  Stodc 
Exchange.  Inc.  filed  with  the  Federal 
Home  Loan  Bank  ("Board")  applications 
("Applications"),  pursuant  to  section 
12(q(l)(B]  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12f-l  (17 
CFR  240.12f-l)  thereunder,  for  unlisted 
trading  prtviteges  in  the  fbQowing 
securities  vdddi  are  listed  on  one  or 
more  national  securities  exdianges: 
The  Dime  Savings  Bank  of  New  York. 

BrooMyii.  New  Yoric  (FFftBB  No. 

7837).  Common  Stock,  $1.00  Pta  Value 


Home  Owners  Federal  Savings  and 

Loan  Association.  Boston. 

Massadnisetts  (FHLBB  No.  3969), 

Common  Stock,  $m  Par  Value. 

Notice  of  the  Ap^cations  and 
opportimity  for  healing  was  published  in 
the  Federal  Ra^sleron  January  24, 1989, 
and  interested  persons  were  fandted  to 
submit  written  data,  views  and 
ai^guments  within  15  days.  See  Board 
Resolution  No.  89-5.  dated  January  9, 
1980. 54  FR  3531,  January  24, 1989.  The 
Board  received  no  comments  with 
respect  to  the  Applications.  Notice  is 
hereby  given  that  the  Office  of  General 
Counsel  for  the  Board,  acting  pursuant 
to  the  authority  delegated  to  the  General 
Counsel  or  his  designee,  approved  the 
Applications  for  unUsted  trading 
privileges  in  these  securities  on  August 
4,1989. 

SUPPLEMENTAfrV  INPORRIATION:  The 

Board  finds  that  die  approval  of  die 
Applications  for  unlisted  trading 
privileges  in  these  securities  is 
consistent  with  the  maintenance  of  fair 
and  ordeiiy  markets  and  the  protection 
of  investors.  As  a  national  securities 
exchange  registered  widi  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section  6  of 
the  Act  the  Midwest  Stock  Exchange, 
Inc.  is  subject  to  the  provisions  of 
paragraph  (b)  of  that  section,  and  to  the 
Commission's  inspection  authority  and 
oversight  responsibility  under  sections 
17  and  19  of  the  Act  and  the  rules  and 
regulations  thCTeunder.  Transactions  in 
the  subject  securities^  regardless  of  the 
market  in  which  they  occur,  are  reported 
in  the  consoUdated  transaction  reporting 
system  contemplated  by  Rule  llAa3-l 
under  the  Act  17  CFR  240Aa3-l.  The 
availability  of  last  sde  iirformation  for 
the  subject  securities  should  contribute 
to  pricing  efficiency  and  to  ensuring  that 
transactions  on  the  Midwest  Stock 
Exchange,  Inc.  are  executed  at  prices 
which  are  reasonably  related  to  those 
occurring  in  other  maricets.  Further,  the 
approval  of  the  Applications  will 
provide  increased  opportunities  for 
competition  among  brokers  and  dealers 
and  among  exchange  markets  consistent 
widi  the  purposes  of  the  Act  and  the 
objectives  of  the  national  market 
system.  Finally,  the  Bbard  received  no 
comments  indicating  that  the  granting  of 
the  Applications  would  not  be 
consistent  with  die  nKintenance  of  fair 
and  orderiy  maricets  and  die  protection 
of  investors. 

Accordingly,  pursuant  to  section 
12(f)(1)(B)  of  the  Act  the  Office  of 
General  Counsel  for  the  Board,  acting 
pursufmt  to  the  authority  delegated  to 
the  General  Counsel  or  his  designee, 
approved  the  Applicsftions  for  unlisted 


trading  privileges  in  die  above  named 
securities  on  August  4. 1988. 

By  ths  Fedet^  Home  LoBtt  Bank  Board, 
lohn  F.  GUsionl. 
Assistant  Secretary.  \ 

[FR  Doc.  89-18788  Filed  S-UMO;  8:45  am) 
BiusM  oona  t7a»4i-«i 


[No.i»-2219] 

Applications  for  UnHstad  Trading 
PrlvHagaa  and  Opportunity  for 
Haaring;  Midwast  Stodi  Exchanga^  Infe 

Date:  August  4, 1989. 

AGENCY:  Federal  Home  Loan  Bank 
Board.  I 

action:  Notice  of  applications. 


SUMMARV:  The  Midwest  Stock 
Exchange.  Inc.  has  filed,  pursuant  to 
section  12(f)(1)(B)  of  die  Securities 
Exchange  Act  of  1934  and  Rule  12f-l 
thereunxier.  applications 
("Applications")  with  die  Federal  Home 
Loan  Bank  Board  ("Boatd")  for  unlisted 
trading  privileges  in  the  following 
securities. 

American  Savings  Bank,  FSB.  New  York. 

New  Yoric  (FHLBB  Na  7776).  Common 

Stock.  No  Par  Value 
Grassland  Savings  Banl^  FSB,  Brooklyn, 

New  York  (FHLBB  Na  7812).  Common 

Stock.  No  Par  Value 
Northeast  Savings,  FA..  Hartford, 

Connecticut  (FHLBB  Na  3231), 

Preferred  Stock.  $.01  Plar  Value. 

These  securities  are  listed  and 
registered  on  one  or  mooe  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transacttion  reporting 
system. 

COMMENTS:  Any  intferested  person 
may  inspect  the  Applications  at  the 
Board,  and,  within  15  days  of 
publication  of  this  notica  in  the  Fedatal 
Register,  submit  to  the  Cbrporate  and 
Securities  Division,  Offioe  of  General 
Counsel  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW..  Washington, 
DC  20552.  written  data,  views  and 
arguments  bearing  upon  whether  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  the  Applications  are 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors.  Following  this  opportunity 
for  hearing,  the  Board  wfll  ^prove  the 
Application  after  the  date  mentioned 
above  if  it  finds,  based  upon  all  the 
information  available  to  it  that  the 
extensicm  of  unlisted  trading  privileges 
pursuant  to  the  Applica^n  is  r-onfittent 
with  the  maintenance  of  fair  and  orderly 
markets  and  the  protection  of  investors. 


Fadarrf  Ragbter  /  VoL  54,  No.  154  /  Frtday.  Augmt  11,  1969  /  Woticea 


FON  nnmm  NiraraumoN  contact: 
John  P.  Harootunian,  Assistant  General 
Counsel  for  Securities  PoBcy.  Corporate 
and  Securities  Diviaion,  Office  of 
General  Counsel  at  (202)  906-6415  or  at 
the  above  address. 

By  the  Federal  Home  Loan  Bank  Boards 
John  F.  Chizzoni, 
Assistant  Secretary. 

[FR  Doc  89-18769  Filed  8-10-89;  8:46  am] 
aiUJNQ  CODE  «72»41-« 


[Na  89-22181 

Application  for  Unflstad  Tradtng 
PrtvHagas  and  Opportunity  for 
Haaring,  Phlladalphia  Stock  Exctwnge 

Date:  August  4, 1969. 

aqency:  Federal  Home  Loan  Bank 

Board. 

AC^K  Notice  of  application. 

summary:  The  Philadelphia  Stock 
Exchange  has  filed  pursuant  to  section 
12(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder, 
an  application  ("Applicaticm")  with  the 
Federal  Home  Loan  Bank  Board 
("Board")  for  unlisted  trading  privileges 
in  the  following  secnirities. 

Grassland  Savings  Bank,  FSE 
Brooklyn,  New  York  (FHLBB  Na  7812), 
Common  Stock,  $1XX)  Par  Vahie. 

These  securities  are  Usted  and 
registered  on  one  or  more  other  naticmal 
secnnities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
systeuL 

COMMENTS:  Any  interested  petson 
may  inspect  the  Application  at  the 
Board,  and,  within  15  days  of 
publication  of  this  notice  in  the  Federal 
Register,  submit  to  the  Corporate  and 
Securities  Division.  Office  of  General 
Counsel  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW.,  Washington, 
DC  20552,  written  data,  views  and 
.  arguments  bearing  upon  whether  the 
extension  of  unlisted  trading  privileges 
pursuant  to  the  Applicaticm  is  consistent 
with  the  maintenance  of  feir  and  orderiy 
marketo  and  the  protection  of  investora. 
Following  this  opportunity  for  hearing, 
the  Board  wffl  approve  Ae  i^Hcation 
after  the  date  mentioned  above  if  it 
finds,  based  upon  aH  the  infcnnation 
available  to  it  that  the  extension  of 
unlisted  trading  privileges  pvsuant  to 
the  Applicaticm  is  ccmsistent  with  die 
maintenance  of  fair  ud  orderly  maricete 
and  the  protection  of  investors^ 
FOR  niRTNn  mponmation  contacts 
John  P.  Harootuidan.  Assistant  General 
CcMmeel  fcNr  Secwitics  Policy.  Corporate 
and  Sec:vitiet  Dirision,  Office  of 
General  Coonsel,  tf  (ae2)go»-«415  or  at 
die  abova  address. 


By  fin  Fedenl  Home  Looa  Bank  Boatd. 
lohnF.GUaoai, 

Assistant  Seuetuiy. 

[FR  Doc  8ft-lS7«0  PUed  »-10-89(  8:45  ami 


[NaAC-77«l 

Clwrtar  Fadanri  Savbiga  and  Loan 
Aaaodation;  Final  Action  DonM  of 
Convaralon  Application 

Date:  August  3, 1989. 

Notice  is  hereby  given  that  on  August 
3, 1989,  the  Federal  Home  Loan  Bank 
Board  denied  the  application  of  Charter 
Federal  Savings  and  Loan  Association, 
West  Point  Georgia  ("Association"),  for 
permission  to  convert  to  the  stock  form 
of  oiganizaticm  pursuant  to  a  voluntary 
supervisory  conversion  and  change  in 
control. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  GUzzoni, 

Assistant  Secretary. 

[FR  Doa  89-18791  Hied  8-10-89;  8:45  am] 
BtLLBM  eooe  sm-ei-a 


[Na  AC-778;  FHLBB  Na  8522] 


FayattavHa  First  FMaral  Savinga  and 
Loan  Association,  FayattavMa,  IN; 
Rnal  Action  Approval  of  Convarslon 
Application 

Date:  Angnat  4, 198a 

Notice  is  hereby  given  that  on  August 
3, 1989,  the  Office  of  General  Counsel  of 
the  Federal  Home  Loan  Bank  Board 
acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
Fayetteville  First  Federal  Savings  and 
Loan  Assodati'on.  Fayetteville, 
Tennessee,  for  permissicm  to  convert  to 
the  stock  form  of  ogranization.  Copies  of 
the  application  are  availaUe  iot 
inspection  at  the  Office  of  the 
Secretariat  at  the  Federal  Home  Loan 
Bank  Board  1700  G  Street  NW., 
Washington.  DC  20652,  and  at  die  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Cincinnati  2000 
Atrium  Two,  221 E.  4th  Street 
Cinciimati,  Ohio  45201. 

By  the  Fccieral  Home  Loan  Bank  Board. 
John  F.  Ghizzant 

Assistant  Secretary. 

[FR  Doc.  89-18792  nisd  8-lO-80t  •.•«»  am] 


[NaAC-7771 

Fadatar  Savkiga  Bank,  F.&Bb; 
Alaxandrla.  VAs  Final  Action  Aivroval 
of  Convaralon  AppBcaMon 

Date:  August  4, 1988. 

Notice  is  hereby  given  that  on  Aapwt 
3. 1989,  the  Office  of  General  CooHel 
('tXKT')  and  the  Office  of  Regulatory 
Activities  ("ORA").  or  their  respective 
designees,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Fedstar  Savings  Bank,  F.SB., 
Alexandria,  Virginia  ("Fedstar").  for 
permission  to  convert  to  the  stodc  form 
of  organization  /urauant  to  a  voluntary 
supervisory  ccmversion  and  the 
acquisition  of  the  assete  and  habilities 
of  Fedstar  by  Household  Intematicmal 
Inc.,  Prospect  Heights,  Illinois  throu^ 
the  merger  of  Fedstar  with  and  into 
Household  Bank,  f.s.b..  Newport  Beach. 
California  the  wholly-owned  subsidiary 
of  Household  International,  Inc. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Chizzoni, 
Assistant  Secretary. 

[FR  Doc.  89-18793  Filed  8-10-88;  8:45  am] 
enjjNO  ccxx  srafrmi-M 


FEDERAL  MARITIME  COMMISStON 
Agraamenl(s)  Fllsd 

The  Federal  Maritime  Commiasion 
hereby  gives  notice  of  the  filing  of  tlie 
following  agreement(8)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Room  10220.  biterested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20S73,  within  10  days  after  the  date  of 
die  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  9  572.603  of  Tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-010877-001 
Tide:  Tampa  Pcvt  Authority  Teroiinal 

Lease  Agreement 
Parties:  Gulf-Tampa  of  Fkirida,  Inc.  d/b/ 

a,  SouthpcHi  Stevedores.  Tampa  Port 

Author!^ 
Synopsis:  The  Agreement  extends  tlie 

terms  of  the  basic  Lease  (Agrsement 

No.  224-010877)  ootil  Febrnry  28, 

1992. 
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Agreement  No.:  224-200273 

Title:  Qty  of  Los  Angeles  Terminal 
Agreement 

Parties:  City  of  Los  Angeles  (CIA). 
MetropoUtan  Stevedore  Company 
(MSA) 

^oiopsis:  The  Agreement  provides  for 
MSC  to  use  certain  lands,  waters  and/ 
or  facilities  (premises)  at  301  Terminal 
Way,  Temynal  Island,  California  for 
the  purpose  of  operating  a  container 
freight  station.  It  also  provides  that 
MSC  will  pay  CLA  2,200  per  month  as 
rent  for  the  use  of  the  premises. 

Agreement  No.:  224-010677-002 

Tide:  Tampa  Port  Audiority  Terminal, 
Lease  Agreement 

Parties:  Gulf-Tampa  of  Florida,  Inc.  d/b/ 
a,  Southport  Stevedores,  Tampa  Port 
Authority 

Synopsis:  The  Agreement  is  an 
assignment  of  Southport  Stevedores' 
Lease  Agreement  No.  224-010677  to 
Tampa  Bay  International  Terminals, 
Ina 

By  Order  of  the  Federal  Maritiine 
CoEDmlMion.  ^ 

Dated:  August  8,1989. 

KaaaldD.Miipiiy, 

Ataiatant  Secretary. 

[FR  Doa  88-18828  Filed  8-10-88;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 


I  Um  Baneahaiw,  Ino,  at  aL; 
FOnnatlofW  of;  AoquWUora  by;  and 
Margara  of  Bank  Hokflng  CompMlM 

The  conq}anies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
i  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14]  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  tiiat  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
ejqpress  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  applicatitm  that  requests  a  hearing 
must  induda  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  qiecifically 
any  questions  of  fact  that  are  in  dispute 
and  summarldng  die  evidence  that 
would  be  presmted  at  a  hearing. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 198a 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Oesch,  Vice 
President)  100  North  6th  Street 
Philadelphia,  Pennsylvania  19105: 

1.  Main  Line  Bancshares,  Inc.,  Wayne, 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquking  100  percent  of  the 
voting  shares  of  National  Bank  of  the 
Main  Line,  Wayne,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60600: 

1.  Graymont  Bmcoip,  Inc.,  Graymont, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  State  Bank  of 
Graymont,  Graymont  Illinois. 

2.  Sheldon  Security  Bancorporation, 
Inc.,  Sheldon,  Iowa;  to  acquire  54.3 
percent  of  the  voting  shares  of  Sheldon 
Security  Financial  Corporation,  Sheldon, 
Iowa,  and  thereby  indirectiy  acquire 
Security  State  Baink.  Sheldon,  Iowa.  In 
connection  with  this  application, 
Sheldon  Security  Financial  Corporation, 
has  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Security  State  Bank. 

C  Federal  Resuve  Bank  of  St  Louis 
(Randall  C.  Sumner,  Vice  President]  411 
Locust  Street  St  Louis,  Missouri  63166: 

1.  Bainum  Bancorp  II,  Murfreesboro, 
Arkansas;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  tiie  voting  shares  of  Pike 
County  Bank,  Murtreesboro,  Arkansas, 
which  engages  in  die  sale,  as  agent  of 
credit  related  insurancb  sold  in 
connection  with  extensions  of  credit 
made  by  the  bank. 

2.  Terre  Du  Lac  Bancshares,  Inc.,  St 
Louis,  Missouri;  to  acquire  at  least  52.71 
percent  of  the  voting  shares  of  First 
National  Bank  of  Callaway  County, 
Fulton,  Missouri. 

3.  West-Ark  Bancshares,  Inc., 
Clarksville,  Aricansas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Arkansas  State  Bank,  Clarksville, 
Aricansas. 

D.  Federal  Resenre  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President )  025  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  P.N.B.  Financial  Corporation. 
Kingfisher,  Oklahoma;  to  retain  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Hennessey, 
Hennessey,  Oklahoma. 

E.  Federal  Resetra  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vioe  President)  400 
Soudi  Akard  Street  Didlas.  Texas  75222: 


1.  Surety  Capital  Corporation,  Fort 
Worth,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Texas  National  Bank  of 
Lufkin,  Lufkin.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  7, 1969. 
Jomifn  J.  Johnson, 
Associate  Secretary  oftbe  Board. 
[FR  Doc.  8&-18a07  Filed  8-10-89;  8:45  am] 
BtLUNQ  CODE  •aiO-OI-M 


Marchant  Houaa;  Formation  of, 
Aequialtion  by,  or  Margar  of  Bank 
Hokting  Companlaa;  and  Aequialtton  of 
Nonbanking  Company;  Corraction 

This  notice  corrects  a  previous 
Federal  Register  notioe  (FR  Doc.  89- 
15942]  published  at  page  28720  of  tiie 
issue  for  Friday,  July  7, 1989. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco,  the  entry  for  Merchant 
House  is  amended  to  read  as  follows: 

1.  Merchant  House,  Santa  Ana, 
California;  to  become  a  bank  holding 
company  by  acquiring  52.60  percent  of 
the  voting  shares  of  WB  Financial 
Group,  Inc.,  Newport  Beach,  California, 
and  thereby  indirectiy  acquire  Pacific 
National  Bank,  Newport  Beach, 
California. 

In  connection  with  this  application. 
Applicant  also  proposes  to  acquire 
Pacific  National  Realty  Finance, 
Newport  Beach,  California,  and  thereby 
engage  in  mortgage  banking  pursuant  to 
S  225.25(b)(1),  real  estate  appraisal 
pursuant  to  §  22S.25(b)(13);  and 
arran^ng  commercial  real  estate  equity 
financing  pursuant  to  fi  225.25(b](14)  of 
the  Board's  Regulation  Y. 

Comments  on  this  application  must  be 
received  by  August  2%  1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1989.  I 
Jennifer ).  Johnson,         ' 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18805  Filed  8-10-89;  8:45  am] 
eejJNO  CODE  MIO-OI-M 


MM  Stata  Banks,  Inc^  Application  to 
Engaga  Da  Novo  kt  Parmiaaibia 
Nonbanking  Aetivitiaa 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  die  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  die  Board's  approval 
under  section  4(c)(8)  of  the  B^ 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  1 225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  dbecdy  or 
through  a  subsidiary,  in  a  nonbanking 
activity  diat  is  listed  in  S  225.26  of 
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Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  comi»anies.  Unless  otiierwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  die 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resouroes. 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1, 
1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  AUanta,  Georgia 
30303: 

1.  Mid  State  Banks,  Inc.,  Cordele, 
Georgia:  to  engage  de  novo  in  marketing 
and  furnishing  computer  software  and 
services  to  its  three  wholly-owned 
subsidiary  banks  and  to  third  party 
banks  pursuant  to  S  225.25(b)(7)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal 
Reserve  System,  August  7, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18808  FUed  8-10-89;  8:45  am] 
eaiMQ  cooE  ssie-oi-H 


Unton  Plantara  Corp.;  AcquiaitkMi  of 
Company  Engagad  ki  Parmiaaibia 
Nonbanking  Aetivitiaa 

The  organization  listed  in  this  notice 
has  applied  under  $  2Z5.23(a)(2)  or  (f)  of 
die  Board's  Regulation  Y  (12  CFR 
225.23(B)(2)  or  (f))  for  die  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  8  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a)]  to  acquire  or 


control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  i  225.25  of 
Regidation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  comi^nies.  Uidess  otherwise 
noted,  such  activities  will  be  conducted 
throtighout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  &.e 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1. 


A  Federal  Reserve  Bank  of  St  Louis 

(Randall  C  Sumner,  Vice  President)  411 
Locust  Street  St  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire 
GulfNet  Ina,  Mandeville,  Louisiana, 
and  thereby  engage  in  providing  to 
others  data  processing  and  data 
transmission  services  pursuant  to 
9  225.25(b)(7)  of  die  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7, 1989. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18809  FUed  8-10-89: 8:45  am] 
BOJJNO  CODE  tS1»41-« 


Unttad  Nebraska  Fkianeial  Co.; 
FormatkNi  of,  AcquMtkNt  by,  or 
Merger  of  Bank  HoMhig  Companies; 
and  AcquMtkNi  of  Nonbankkig 
Company 

The  company  listed  in  this  notice  has 
applied  under  {  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  die 


Board's  approval  under  section  3  of  die 
Bank  Holding  Company  Act  (12  U.S.C 
1842)  to  boooais  a  bank  hokilng 
compamr  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  noder 
S  225JZ3(a)(2]  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a])  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  diat  is  listed  in  {  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  svailable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated  Once  the 
application  has  been  eccepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  mey 
express  their  views  in  writing  on  the 
~  question  whether  consummation  of  the 
proposal  can  "reasonably  l>e  e>q>ected 
to  produce  benefits  to  the  public  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  eggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  1, 
1989. 

A  Federal  Resove  Bank  of  Kansas 
Gty  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  United  Nebraska  Financial  Co., 
Ord,  Nebraska;  to  merge  with  Labanco, 
Inc,  Ord.  Nebraska,  and  thereby 
indirectiy  acquire  Bank  of  Burwell. 
Burwell,  Nebraska. 

In  connection  with  this  application. 
Applicant  proposes  to  retain  Burwell 
Insurance  Agency,  Burwell.  Nebraska,  a 
subsidiary  of  Labanco,  and  diereliy 
engage  in  general  insurance  activities  in 
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•  t«M«  with  a  ptpabtfim  of  bis  I 
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Fund  of  Ite  Laborocs' lotanMUonri 
IMon  of  Norfli  Amortea;  Avalabillty  of 
'kffornacalVaarWM 


His  National  Iiutitule  tot 
Oogipatlonal  8a£ety  and  Heakh 
(NI09Q.  Centart  for  Disease  Control 
(CDC),  announces  the  availability  of 
Iliads  for  a  ooopeiaMve  agreement  for 
(he  davdepment  af  a  disease  prevention 
and  health  piomotion  program  the  (be 
Laborers'  International  Union  of  North 
America  ^JDNA]. 


The  program  Is  aufboiized  onder 
section  20(a)  of  the  Occupational  Safety 
and  Hsaltfa  act  of  1970.  ftogram 
regolatioBS  appficable  to  the  cooperative 
agreement  are  set  fbrlh  in  Title  42,  part 
87.  of  the  U.S.  Code  of  Federal 
Regulations  entltied  Tfational  Instllute 
for  Occupational  Safety  and  Health 
Research  and  Demonstration  Q^nts." 


Assistanoe  wffl  be  provided  only  to 
nie  Laooten  National  Heaiui  and 
Safety  Fni  (LNHSF)  of  tfie  Laborers' 
International  Union  of  North  America 
(LWNA).  No  edier  appficante  wifl  be 
scAcked  or  wiH  be  accepted. 

IMHSP  is  a  joint  labor  awnagtimut 
trustee  organizatioB  eatabMied  aider 
the  ptevtsioas  of  tfie  Tsft-Hattiey  Act 
for  tka  maBbersbip  of  LWNA.  R  has 
unique  cbvactaristics  and  capaidties  to 
meet  the  objectivas  stated  by  NIOSH.  It 
is  proposed  that  a  cooperative 
ayosnant  be  Mgotialed  with  dM 
LNHSF  far  Ihs  fottovpteg  iMaooR 

1.  Tka  UUNA  is  die  priDdpd  and 
■gaatxatian  of  I 
iiBd»U^&( 


menMnt  of  ivblo  t3!B,UtB  are  cBrecdy 
involved  bi  ciuHmUiua.  No  ofber 

constoucfloR  taboiHS. 

2.  The  LNHSF  lam  across  to 
ptisuansl  job  history,  md  raedkd  and 
dsabflfty  dains'  fecnrds  of  ril  menrtwrs 
of  LIUNA.  Ilieee  are  not  availaUe 
anyw^ieeise. 

S.  The  LNHSF  of  UUNA  is  ^  01^ 
national  bistitttte  Involving  employers 
and  employee  lepvesentafives  wHh  a 
cuuuuiliuent  to  ^  developaent  of  a 
program  of  resevdi  and  development  in 
occapational  disease  preventioB  and 
health  proatotioa  for  construction 
laborers. 

4.  The  LIUNA  has  inatitnted  a 
pro-am  aalng  finds  fron  employers 
and  snployecB  to  implement  an  ongobig 
disease  ineventioa  and  healft 
pRRBOtieo  ptograai  for  oonstniction 
laborers. 

5.  Constroction  laborers  are  not 
concestrated  in  aay  parficular 
geograpldc  area  or  widi  a  fisw  laiga 
compaaies.  To  reach  these  woricers,  a 
nationwide  tastMbon  diat  represents 
thna  is  required.  LNHSF  is  the  o^ 
institutiaBi  or  program  diat  cut  provide 
acoess,  organiaation,  and  cmnmitBsent  to 
oootreUiog  health  problems  in 
ooDstiactioB  tabonn.  This  poop  of 
ifsorkers  is  In  die  Ugbost  risk  category 
for  faealdi  probleBH  of  all  workers. 
LIUNA  has  spedilcaUy  identified  &e 
oeBstroctten  indoalry  as  a  vary  h^  risk 
occapatkxMl  araa  where  iunvative 
pvognnns  to  eliixiinate  or  reduce  diese 
tisla  sboold  be  ooosidered.  There  is 
overwhelming  evidene  that  LIUNA 
possesses  oniqae  and  superior 
qoaUficadons  and  no  other  sewces  can 
frifSB  the  requireiaeuls  of  die  program. 

Availability  of  Funds 

AppRndmately  $774)00  is  available  in 
Fiscal  Year  lOOt  to  fund  Ais  award.  The 
award  to  expected  to  b^ing  September 
30,  ign,  for  a  twelve  month  budget 
paid  in  a  one  3rear  project  period. 

Purpose 

By  the  Year  2000.  the  LIUNA  health 
program  aims  to  eradicate  differences  in 
mortality  rates  for  its  members 
compared  to  the  national  average.  This 
is  consitent  with  the  PHS  Health 
Objectives  for  the  Nation,  "The  Cancer 
Control  Objectives  for  the  Year  2000, 
and  the  Report  of  the  Secretaiy's  Task 
Fore  on  Black  and  Minority  Health.  To 
accomplish  this  aim,  (1)  a  program  of 
state-of-the-scieaoe  disease  preventioB 
and  health  promotion  must  be 
developed  in  acccmlance  with  the  needs 
and  charactaristica  of  the  LJUNA 
memborii^  (2)  die  LRINA  mguszation 
must  be  mobitiaad  to  iinplament  it,  end 


(3)  program  Irapleweatation  must  be 
moniforuii  to  uetemine  progress 
towards  toe  aim. 


Program . 

NIOSH  wiH  assist  UUNA  to 
identifying  die  occupational  health  rides 
to  its  members  and  in  the  development 
of  protocoh  for  disease  prevention  and 
health  promotion  activities. 

(aj  Recipieot  Activities 

The  LIUNA  wfll  conduct  researdi  and 
develop  protocols  to  evaluate  mortaHty 
and  nnibidity  risks  finm  occupational 
cardiovasctdar  diseases,  injuries,  and 
respiratory  cancers.  The  LNHSF  wfll 
ntiKze  healdi  and  personnel  and 
persoiuiel  records  of  LIUNA  members. 
The  LNHSF  wifl  review  LIUNA  death 
records  to  assess  feasibility  for  use  in 
research. 

Research  conducted  throuj^  this 
cooperative  agreement  that  involves 
collection  of  information  from  10  or 
more  individuals  will  be  subject  to 
review  under  the  Paperwork  Reduction 
Act  , 

fb)N/OSHActivitieB\ 

This  project  wifl  be  tracked  within  the 
Indnstiywide  Studies  Branch  (IWSB)  of 
the  Division  of  Surveillance,  Hazard 
Evalitations  and  Field  Studies.  The 
IWSB  wifl  collaborate  with  LRJNA  on 
issues  pertaining  to  research  design, 
data  handling,  and  metfical  screening; 
serye  in  an  advisory  capacity  for  the 
project;  and  coordinate  the  fanvolvem^it 
of  other  specialists  %vldun  CDC,  such  as 
from  the  Center  for  Eavironmental 
Health  and  Injury  Control,  CDC 

BvafaadoB  Critocia     | 

The  application  wiS  be  reviewed  and 
evaluated  according  to  the  following 
crieria: 

1.  The  applicant's  understanding  of 
the  need  or  problem  to  be  ad(h«ssed 
and  the  pwpoee  of  this  co(^>erative 
agreement. 

2.  The  ability  to  provide  the  staE 
knowledge,  financial  and  other 
resources  required  to  perform  the 
applicant's  responsibOities  in  this 
project,  and  describe  the  approach  to  be 
used  in  carrying  out  those 
responsibilities. 

3.  The  extent  to  which  the  aj^icant 
understands  the  objectives  of  the 
project;  the  steps  to  be  taken  in  plaiming 
and  toiplementiRg  this  project  and  die 
respective  responsibSties  of  the 
applicant,  NIOSH  and  any  other  entities 
for  carrying  oat  those  steps. 

4.  The  proposed  schedule  for 
aocomf^Mdng  eitdi  el  die  activities  to 
be  carried  e«t  to  this  project  and  a 
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method  for  evaluating  the 
accomplishment  are  dearly  defined. 

5.  The  qualifications  and 
appropriateness  of  proposed  program 
staff  and  time  allocated  for  them  to 
accomplish  program  activities;  the 
support  staff  available  for  the 
performance  of  this  project;  and  the 
facilities,  space  and  equipment 
available  for  performance  of  this 
project. 

6.  The  proposed  plan  for  administering 
this  project  and  the  name,  qualifications, 
and  time  allocations  of  the  individual 
whom  the  apphcant  proposes  to  make 
responsible  for  its  administration. 

7.  The  estimated  cost  to  the 
Government  of  the  project,  a  detailed 
Irudget  which  indicates  (1)  anticipated 
costs  for  personnel,  travel, 
communications  and  postage, 
equipment,  and  suppHes  and  (2)  the 
sources  of  funds  to  meet  those  needs. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.262. 

Application  Submission  and  Deadline 

LNHSF  must  submit  an  original  and  two 
copies  of  application  form  PHS  516-1  (Rev.  3/ 
89]  to  Henry  S.  Cassell,  HI,  Grants 
Managment  Officer,  Grants  Managment 
Branch,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Atlanta,  Georgia 
30305,  on  or  before  August  25 1969. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  tibis 
project,  please  refer  to  Announcement 
Number  950  and  contract  the  foUowing: 

Business:  Lisa  G.  Tamaroff,  Grants 
Managment  Specialist,  Grants 
Managment  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Atlanta,  Georgia  30305,  [404] 
842-6796  or  FTS  236-6796. 

Technical:  Dr.  Paul  A.  Schulte, 
Division  of  SurveiUance,  Hazard 
Evaluations,  and  Field  Stodies,  National 
Institute  for  Occupational  Safety  and 
Health,  Centers  for  Disease  Control 
Cinicinnati.  Ohio  45213,  (513)  841-4207 
or  FTS  684-4207. 
I.  Donald  Millar, 

Director,  National  Institute  for  Occupational 
Safety  and  Health. 
[FR  Doc.  80-18801  Filed  »-ia-8e;  9:45  am] 


[Program  Announoamant  003] 

Asaiatance  Request  for  Pro|ect  Qranta 
To  Support  Educetion  To  Prevent  ttw 
Spread  of  the  Human 
Immunodeflctency  VIruaXHIV)  In 
Adult*  with  Special  Learning  Needs 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  Fiscal  Year  1990  to  support 
project  grants  for  Human 
Immunodeficiency  Virus  (HTV] 
Prevention  Projects  targeted  to  adults, 
persons  usually  21  years  and  older  who 
are  beyond  the  secondary  school  setting, 
with  special  learning  needs.  These 
include  adult  individuals  with  mental 
retardation,  hearing  or  visual 
impairments,  and  other  tj'pes  of 
disabilities,  which  may  be  impediments 
to  learning  or  to  learning  through 
conventional  means,  who  are  at  risk  of 
exposure  to  HTV. 

Authority 

These  programs  are  authorized  imder 
the  Public  Health  Service  Act:  section 
301(a)  (42  U.S.C.  241(a],  as  amended; 
and,  section  317(k)(3)  42  U.S.C.  247(c)). 
as  amended. 

Eligible  Applicants 

Eligible  applicants  are  public,  private, 
nonprofit  and  profit  making 
organizations  and  institutions.  Because 
of  the  urgency  in  getting  appropriate 
HIV  prevention  Imowledge  and  skills  to 
adults  with  special  learning  needs, 
eligibility  is  limited  to  those  applicants 
with  an  existing  national  organizational 
structure  of  local  affiliates  or 
collaborating  organizations  with  a 
record  of  service  to  adidts  with  mental 
retordation,  sight  or  hearing 
impairments,  or  other  types  of 
disabilities,  which  may  be  impediments 
to  learning  or  to  learning  through 
conventional  means,  who  are  at  risk  of 
exposure  to  HIV. 

Availability  of  Funds 

Approximately  $500,000  will  be 
avaUable  in  Fiscal  Year  1990  to  fund 
approximately  3-5  awards.  Awards  are 
expected  to  range  from  $50,000  to 
$250,000  with  an  average  award  of 
$100,000.  It  is  expected  that  awards  will 
begin  on  or  about  January  1, 1990,  for  a 
12  month  budget  period  within  a  1  to  3 
year  project  period.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  the  availability  of  funds. 

Purpose 

The  purpose  of  this  program  is  to 
develop,  implement,  and  evaluate 


initiatives  to  prevent  HIV  infection 
among  adults  with  special  learning 
needs,  sight  or  hearing  impairments, 
mental  retardation,  or  other  types  of 
disabilities,  which  may  be  impediments 
to  learning  or  to  learning  through 
conventional  means,  by: 

A.  Developing  and  disseminating 
curricula  for  adult  instructional  settings 
and/or  nonschool-based  educational 
materials  on  preventing  HIV  infection 
for  use  by  local  agencies  serving 
persons  with  special  learning  needs; 
and /or 

B.  Developing  and  implementing 
training,  including  pilot  testing  as 
indicated,  for  teachers/client  support 
persons  in  local  organizations  serving 
adults  Mrith  special  learning  needs. 

C.  Developing  and  disseminating 
materials  appropriate  for  use  by  adults 
with  special  learning  needs  community 
members,  and  their  families. 

Applications  involving  HTV  education 
in  a  structured  instructional  setting 
should  plan  to  also  address  related 
health  concerns,  such  as  other  sexually 
transmitted  diseases  and  drug  abuse. 
Such  applications  should  also  consider 
the  need  to  teach  general  skills,  e.g., 
assertiveness,  interpersonal 
communication,  etc.,  that  are  relevant  to 
HTV  prevention. 

Applicants  will  not  be  required  to 
develop  new  instructional  programs 
when  successful  programs  have  already 
been  developed  which  can  be 
disseminated  to  or  replicated  by  other 
users.  In  fact  dissemination  or 
replication  of  existing  instructional 
materials  is  encouraged. 

Program  Requirements 

A.  Background  and  Need 

Design  a  program  of  education  and/or 
training  for  preventing  HTV  infection 
that  enhances  the  program  of  local 
agencies  and  affiliates  serving  adults 
with  special  learning  needs.  Specifically: 

1.  Explain  the  special  learning  needs 
of  adults  being  served; 

2.  Assess  the  adequacy  of 
conventional  modes,  methods,  or 
materials  for  educating  constituents 
about  preventing  HIV  infection; 

3.  Establish  realistic,  time-phased,  and 
numerically  measurable  impact 
objectives  for  the  project  Impact 
objectives  for  preventing  I-IIV  infection 
are  precise  statements  of  what  the 
program  expects  to  accomplish; 
specifically,  how  much  the  program 
expects  to  improve  on  baseline  levels  of 
HIV-related  Imowledge,  attitudes, 
beliefs,  (KAB)  and  behaviors  over  the 
next  year.  Initially,  impact  objectives 
may  not  be  possible  to  establish 
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becMM  KAB  and  Miavkir  dMB  far 
diet  popdullw  wamf  act  h»  ■^■fcMB. 

If  t^  PMCMB  ot^KliVM  WeoU  bt  SMd 

to  begtai  tka  project  nooaw  oblcoVvn 
•!■•■  la  ■nnrabla  tanu  tkoM  Mjct 
year  actMtias  Boet  fenpoitaaA  la 
program  succeaa  aad  wkoaa  prayrcaa 
I  te  ■ontoE,  &g^  to 
iof« 


t  KAB  and  bakaviar  dafta; 
4.  Create  an  operattaaad  plan  to  cany 
out  ne  pragiaoi  proaiptijr  and 
effectively,  considering  the  use  of  aaqr 
existing  aetworica  that  aaiiat  adidta  with 
•pedal  laaraing  aeeda  and  the 
.  feaaibikty  of  educating  tfaeai  by 
mtiiirtiag  HIV  preventiea  traLaii^  far 
persoaa  ia  tbaae  netwocks  wko 
presastly  provide  them  other  fauns  of 
education  aad  8aHK>t  aad 

Sw  Outline  an  evaluation  plan 
describing  mtthfl<li  to  monitor  pragrfiso 
and  to  determine  if  impact  objectivaa 
are  achieved. 

B.  Dtfmkp  a  Pkm  ajtd  bipkment  Aa 
Pngnm.  Specifioelly 

1.  Obtain  amvopriate  consultation 
and  assistance  from  affiliatea/dients  to 
refine  program  plans  and  materials: 

2.  Obtain  assistance,  as  needed,  from 
consuhants  and  afBIiates/dients  in 
gathering  the  KAB  and  behavior  data 
necessary  for  setting  impact  objectives 
and  evalualing  bodi  progress  and 
ulthoale  results, 

3.  Develop  or  select  and  review 
educia  Uuual/  ti  aiiMug  materials  to  be 
used  by  flie  piogiam, 

4.  ^vo^oe  togsstical  and  toumical 
support  (e.g.,  airaage  to  have  HIV 
experts  available  for  program  workshop, 
meetings,  conferences,  etc.]  to  facilitate 
implementation;  md 

6.  Collaborate  and  coordioate 
program  activities  with  other  Federally 
funded  activitias  ia  order  to  avoid 
duphcativa,  competitiva,  iarongjstent  or 
wastafal  efforts,  e^  SUte  and  Isc^ 
HTV  Pteventioa  aad  Survdllaoce 
programs  funded  by  CDC. 

C.  Assess  program  progress  in 
carrying  out  activities  and  achieving 
process  and  impact  objectives. 

D.  Partidpate  in  »*«"^ng  program 
descriptions,  progress  reports,  and 
educational  materids  through  the  CDC 
National  AH)S  faifbrmation 
deariug^uuse  database  and  utifize  the 
Clearinghouse  database  to  avoid 
duplication  of  efforts. 

E.  Participate  in  CDC  sponsored 
confereaces  deafing  wftfa  pitigiam 
activities. 


AppBoatiaaa  nnat  caiuplj  wM  the 
document  Bitd.  Coatent  ef  ADS- 


Related  WMtten  Kfeteriah,  PlctotMs, 
Audiovisuala,  Quaationnaires.  Survey 
Instruments,  aad  Bducatiooal  fia«ninnf 
[October  1988]  (S4FR  1004a  March  8, 
1989]. 

Raviaw  Md  Ivalaaliaa  Criteria 

A  Competing  Applications 

Each  application  will  be  reviewed  and 
evaluated  on  an  inifividual  basis 
according  to  the  following  criteria: 

1.  Tbe  need  for  support  as 
documented  in  the  application  abont  the 
special  learning  needs  of  adults  who  are 
at  risk  of  HIV  infection  being  served  and 
assessment  of  the  adequacy  of 
conventional  modes,  methods,  or 
materials  for  educating  constituents 
about  preventing  HTV  infection.  [15 
points) 

2.  The  appropriateness  of  the 
appfioanfs  record  of  service  to  adults 
with  special  learning  needs  for  whom 
the  program  is  directed  and  the  extent  to 
which  the  applicant  has  the  organization 
and  affiliations  to  moimt  a  nationwide 
education  disaemiaation  or  training 
initiative;  faouliarity  with  effective 
prograais  that  are  already  available 
locaQy  and  the  capability  to  readUy 
adapt  such  a  program  for  broad 
dissemination;  and  a  current  access  to, 
or  relationship  with,  persons  directly 
traiaiag  adults  with  special  ieaming 
needs.  (25  pofaits) 

3.  The  lypropriateness  waA  feasib^ity 
of  proposed  ptuyaia  ia  achieviag  this 
pnvam's  purpoee  of  helping  adaks  with 
speciri  lewrniag  needs  in  preventiBg  HIV 
infection.  (20  points] 

4.  The  appn^atenesa  of  the 
applicant's  impact  and  process 
objectives.  Where  KAB  and  behavior 
data  are  aot  avsiabk  for  setting  impact 
objectives,  Ais  criterion  will  focaa  «a 
the  process  objectiiFaa.  however, 
attention  will  be  gjvea  to  plans  to  obtain 
data  winch  wiU  pefaat  die 
eatablialBsent  of  in^iact  objectives 
during  the  course  of  the  project  (IS 
points] 

5.  The  quality  and  feasibility  of  the 
operattonal  pin  to  carry  oat  fte 
pn^oaed  program  and  aclneve  the 
applicant'B  impact  and  process 
objectives.  [15  poMs) 

6.  The  appruprialenese  and  quaBty  of 
the  proposed  plan  for  evaluation  in 
mooitoring  ongoing  process  and  in 
assessing  the  adnwement  of  objectiveB. 
[10  points) 

In  addidon,  consldenrtioa  will  be 
given  to  the  approprialencss  and 
reasonable  of  the  budget  request, 
proposed  use  of  project  funds,  and  the 
extent  to  which  the  appUctmt  is 
contribvtiBg  te  owa  pesoorcee  to  IflV/ 
AIDS  pieteiitluu  actiTtties. 


B.  Noncompeting  Contmaertion 
AppSuvtion 

CaatiBtiatioa  awards  witUa  an 
approved  prefect  petiad  will  ba  made  on 
the  basis  of  ava&bihty  of  foada  and 
documented  progress  toward  dx 
acUevenent  ot  est^iiriied  objectives; 
the  extent  to  wUcfa  objectives  for  &e 
new  badget  period  art  conmstent  with 
the  purposes  for  which  the  project  pant 
was  originalty  afiproved.  and  are 
realistic  specific  mBmuniAt,  and  time- 
phased,  and  die  cpctent  to  which  any 
proposed  dianges  in  the  need  for 
support  (AjecUvti,  methods  of 
operation,  evaluation  plans,  or 
persouiel  are  likely  to  en^nce  the 
saccess  of  die  project.  In  ad<fitran, 
consideration  wiU  be  given  to  flie  extent 
to  which  the  budget  request  and 
proposed  ose  of  prefect  fends  are 
appropriate  and  reasonaUe. 

Funding  Prieaitfes 

Priority  consideration  will  be  given  to 
tfvose  organizations  who  demonstrate  [1] 
familiarity  with  effective  programs  that 
are  already  available  locally  and  the 
capability  to  readily  adapt  such  a 
program  promptly  for  broad 
dissemination:  and  (2)  a  current  access 
to,  or  relatioaship  with,  persons  directly 
training  adults  with  special  learning 
needs  who  might  aesiflt  m  actaeSy 
delivering,  reinforciagt  or  evaloating 
HTV  preventioB  trainiag. 

Priority  will  be  give*  to  supportmg  at 
least  one  project  addressing  each  of  die 
populations  hsted  above  wUh  special 
learning  needs. 

E.0. 13372  Review       | 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intei^jivcnBaental  Review  of  Federal 
Pra^raBis. 


Catalog  of  Federal  Doaiestic  Assistance 
NuBibar 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.118,  Acquired 
Immmodeficiency  Syndrome  (AH}5) 
Activity. 

Application  aad  Subarisaioo  naariMiwi 

The  original  and  two  [2]  copies  of  the 
application  [PHS  5161->1)  must  be 
submitted  to  Candice  Nowicki,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Feny  Road.  NE., 
Room  300,  Adanta,  GA  30305,  on  or 
before  October  20,  IflW. 

A.  Deadline.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 
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1.  Received  at  Hxe  ebova  addresi  on  or 
before  fte  deadUne  dirte,  or 

2.  Sent  on  or  before  the  daodttae  date 
and  raoeived  ia  tiaie  for  airtmitMhja  to 
the  independent  review  poop. 
[AppUcants  naat  roqaest  a  legiUy  dated 
U.S.  Postal  Secvioe  postBiaik  or  obtain  a 
legibly  dated  receipt  from  a  ooauesdal 
carrier  or  U.S.  Postal  Service.  Mvate 
metered  postmark!  siwll  not  be 
acceptable  as  proof  <rf  tinety  mailing.^ 

B.  Late  Applxxitiona.  Appiicatloas 
which  do  not  aaeet  the  criteria  in  A 1.  or 
2.  are  considered  late  appiicatians.  Late 
applications  will  not  be  considered  in 
the  current  con^>etitiaB  and  will  be 
retnmed  to  the  applicant 

Where  To  Obtain  Additional 
Information 

fofcimation  on  apphcatioo 
prooednrea,  copies  <rf  ai^j^Ucation  forms, 
and  other  materials  may  be  obtained 
from  Marsha  D.  Driggans,  Grants 
Management  Specialist  Grants 
Man^onent  Branch.  Procurement  and 
Gcants  office.  Centers  fat  Disease 
Control,  255  East  Paces  Feny  Road,  NE., 
Room  300,  Atlanta.  GA  M305.  {404}  842- 
6575. 

Announooaent  Number  003  "lYojed 
Grants  to  Support  Edacatioa  to  fteveot 
the  Spread  (rf  Human  louBunodeJSciency 
Virus  in  Persons  Widi  Special 
Educational  Needs"  must  be  referenced 
in  all  requests  for  inftHomtion  pertaining 
to  theee  projects. 

Technical  information  auiy  be 
obtained  from  WiUard  Catea,  MJX, 
Division  of  Sexually  Transmitted 
Diseases,  Center  for  Prevoition 
Services,  Centers  far  Disease  Control, 
Atlanta.  Georgia,  30333.  Telephone  (404) 
639-2552. 

Dated:Au8BBt7,U8a. 
GiflodaS.( 


Director,  Office  of  Pra^aa  Support.  Ceateiv 
for  Dueaae  Contml 

^  Doc  80-18600  Filed  e-lO-ae;  8945  aiij 
MUJNOI 


FamUy  Support  AdMlnislntioii 

Forma  Sybadttad  lo  tha  Offlco  of 
Managemant  and  Budgal  for 
Cloaranca 

The  Family  Support  Administratioa 
[FSA]  will  publish  tm  Fridays 
infoimation  ootlection  packages 
submitted  to  tfie  Office  of  Maxutgenent 
andBadget  (OIA)  iot  clearance,  to 
oomptiance  wiA  the  Paperwork 
Redaction  Act  (44  U.S.C.  Cfarpter  95). 
Following  is  the  Federal  Re^ster 
tnhaammmiatVSA: 

Paa^dpa^oB  Rate  Ste^atfoal  Report— 
FSA— 103— New— The  information  is 


neededtoi 

partidpatfan  rate  and  apprapriate 
Fadeinl  Ftaandal  Paitidpalfoa  ^FP) 
rate  in  each  SUte.  Reepoiidente:  Statai 
or  focal  Govanmenta;  N«nber  of 
RespondantK  SU  Wnqmncf  of 
Raaponia:  Quarteriy;  Avenge  Bvdea 
per  Reaponw:  12  hoars;  Eatiawtod 
Annual  Borden:  2,446  hoars. 

OAfB  Deak  Claartace  Offioer,  {nstia 
Kopca. 

CoastderatioB  will  be  given  to 
conunents  and  saggestfons  received 
within  eo  days  of  publication.  Written 
conunents  and  recommendations  for  the 
proposed  information  should  be  sent 
directiy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3201, 1725 17tii 
Street  NW.,  Washington.  DC  20503. 

Dated:  July  28. 1«B. 
Naond  B.  Mm, 

Associate  Adminiativtor.  (^^ceof 
Management  aad  Informatloa  Systems. 
(FR  Doc  a&-163fiB  FQed  fr-lO-SB:  8:45  am] 
enima  CODE  4i6».e4-H 


Forma  SUbndRad  to  Iha  Ofllea  Of 
Managameat  and  Budget  for 
Claaranca 

The  Family  Sqiport  Adadnistratiaa 
(FSA)  will  pubbah  on  Fridays 
information  coUectfon  packages 
submitted  to  the  Office  of  Xlanagement 
and  Budget  [OMB]  for  dearance,  in 
compliance  witii  the  Paperwork 
Reduction  Act  [44  U.S.C  Chapter  35). 

Since  the  last  scheduled  publication 
on  August  4, 1989,  the  following 
packages  were  submitted  to  OMB: 

For  a  copy  of  packages,  call  the  FSA. 
Reports  tllearance  Officer  on  202-252- 
5S98. 

1.  Annual  Report  on  Hoosdiokls 
Assisted  by  the  Low  Income  Home 
Energy  Assistance  Program  (UHBAP) — 
0960-0446    Requires  IA1EAP  grantees 
to  provide  oonnts  ee<^  year  on  the 
nomber  and  income  levels  of  hoosehokls 
assisted  by  LIHEAP  fiaids  aad  the 
number  of  hoaselKMs  assisted  with 
elderly  or  handicapped  members. 
Respondents:  State  or  local 
governments;  Numt>er  of  Respondents: 
185;  Fieqnency  of  Response:  1;  Average 
Burden  per  Reepoaee.  45  hours: 
Estimated  Burden:  8.325  hours. 

2. 45  CFR  95.600  State  Requests  For 
HHS  Approval  of  Federal  Flaandal 
Partidpatkm  in  Ae  Cost  of  ADP 
Systems,  Bqaipment  aoad  SRvioee— 
0990-0058— To  receive  Federal  financial 
partidpaiMn  in  Uie  oosts  of  their  ADP 
aoquiflitiona.  States  mast  abtsun  HHS 
prior  approval  of  advance  planning 


documents  and  related  \ 

documents.  This  process  I 

HHSpoKdasi 

BSBistance  to  States  hi  iBfanBaoon 

systems  devefopment  Tha  lufcimatiuu 

collections  are: 

A.Titie:4SCFn9S.60SAdraaioa 
Planning  Pftnimffnto    Rrspnndftnts- 
State  or  local  governments;  Number  of 
respondents  50;  Frequency  qf  iiaspuusu. 
115;  Average  Burden  per  response:  60 
hours;  Estimated  Burden:  6,900  hoars. 

a  TiUe:  45  CFR  9SM1  MtJr  Approval 
Condition — ^Respondents:  State  or  focal 
governments;  Numb  ar  of  respondents  SO; 
Frequency  of  respome:  96;  Average 
Burden  per  response:  1.5  hours; 
Estimated  Burden:  144  hours. 

C.  Title:  45  CFR  95.617  Ownership 
Rights  Disclosure  Ctouse-^leapondents: 
State  or  local  governments;  Number  of 
respondents  N/ A  Frequency  of 
response:  N/ A  Average  Burden  per 
response:  No  Federal  Burden — already 
part  of  state  contracts;  Estimated 
Burden:  0. 

D.  Title:  45  CFR  SS.621  Servica 
Agreement  (Recordkeeping 
Requirement}— Reapoodeata:  State  or 
local  govenimenta;  Number  of 
respondents  14;  Frequency  of  response: 
14;  Average  Burden  per  response:  1 
hours;  Fjtimatftd  Burden:  14. 

B.  rith:4SCFR05JB24Eiaer^ncy 
Sitaadoa  Request— tieapaodiaata:  State 
or  local  governments;  Nuotber  of 
respoadente  27;  Ftaquen^  of  response: 
27;  Average  Burden  per  response:  1; 
Estinwted  Burden:  27. 

Total  Estimated  Barden  for  all 
CoHectianK  7,065  hours. 

3.  Applications  and  Dieoontinaances 
for  Aid  to  Fannlies  with  Dependent 
Children  {AFDC)—FSA-3800— 0970- 
0009— The  information  ooDected  on  the 
FSA-S800  is  needed  to  monitor  the 
AFDC  program.  This  form  provides 
basic  quarteriy  information  on 
applications,  disposition  of  applications 
and  reasons  for  discontinuances. 
Respondents:  States  or  local 
governments;  Number  of  Respondents: 
54;  Frequency  of  Response:  Quarterly; 
Average  Burden  per  Response:  4  hours; 
Estimated  Annual  Burden:  864  houra. 

OMB  Desk  Officer  Justin  Kopca. 

Written  comments  and 
recommendations  for  the  proposed 
iafaraiation  coUeotions  aboaU  be  sec 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  foflowfog 
address:  Gliffl  Reports  iylaaagaraent 
Brandi,  New  Execative  Office  1 
Room  3201, 72S  17di  iStnat  NW^ 
Washington,  DC  20503. 


t 
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Dated:  Angiut  4, 1988. 
NM^B.lllMr. 

Asaodalt  Admiidttntor,  Office  of 
Management  and  Information  Systems,  FSA. 
[FR  Doc  80-18781  Filed  8-10-89;  8:45  am] 


Food  and  Drug  Administration 
[OoeiMtlto.89N-0334] 

Drug  Export;  Qulnaprii  Hydrociilorids 

AOENCV:  Food  and  Drug  Administration. 
ACnOH:  Notice. 

SUMMAMY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Parke-Davis  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  Quinapril 
Hydrochloride  to  France. 

AODRESa:  Relevant  information  en  this 
application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MO 
20857,  and  to  the  contact  person 
identified  below.  Any  future  inquiries 
concerning  the  export  of  human  drugs 
under  the  Drug  Export  Amendments  Act 
of  1986  should  also  be  directed  to  the 
contact  person. 

FOR  nmTHCii  mroRMATiON  contact: 
Mary  F.  Cooper,  Division  of  Drug 
Labeling  Compliance  (HFD-313),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration  5600  Fishers 
Lane.  Rockville,  MD  20657. 301-295- 
8073. 

suppUMiNTAiiv  inpoiimation:  The  Drug 
Export  Amendment  Act  of  1986  (Pub.  L 
99-660]  (section  802  of  the  Federal  Food, 
Dtrug.  and  Cosmetic  Act  (the  act]  (21 
U.S.C  382])  provides  that  FDA  may 
approve  applications  for  the  export  of 
drugs  that  are  not  currently  approved  in 
the  United  States.  The  approval  process 
is  governed  by  section  802(b]  of  the  act 
Section  802(b)(3](B]  of  the  act  sets  forth 
\he  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b](3](C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b](3](B] 
have  been  satisfied.  Section  802(b)(3](A] 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  fadlitiate 
public  participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Parke-Davis  Pharmaceutical  Research 
Division,  Warner-Lambert  Co.,  2800 
Plymouth  Rd,  Ann  Arbor,  MI  48105- 


2430.  has  filed  an  application  requesting 
approval  for  the  export  of  the  drug 
Qidnapril  Hydrochloride,  to  France.  This 
drug  is  indicated  for  use  in  the  treatment 
of  arterial  hypertension  and  congestive 
heart  failure.  The  application  was 
received  and  Bled  in  the  Center  for  Drug 
Evaluation  and  Research  on  July  21, 
1S89,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copio=l  arj  idenlified  \vilh  the  docket 
number  found  in  brackets  in  the  heading 
of  tbia  docun.ent.  These  submissions 
may  be  bojn  in  the  Dockets 
Managcracnt  Branch  between  9  a.m.  and 
4  p.m.,  Mond^iy  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on  the 
application  to  do  so  by  August  21, 1989, 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  802, 
Pub.  L  99-660  (21  U.S.C.  382)]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10]  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44]. 

Dated:  August  2, 1986. 
Daniel  L  Micheb, 

Director,  Office  of  Compliance,  Center  for 
Drug  Evaluation  and  Research. 

pit  Doc.  89-18819  Filed  8-10-89;  8:45  am] 

MUJNO  CODE  41M-01-II  J 

Advisory  Committw;  Meeting 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  pubhc 
advisory  committee  of  the  Food  and 
Drug  Administratioo  (FDA].  This  notice 
also  summarizes  ths  procediu«s  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
HCETINO:  The  following  advisory 
committee  meeting  is  annoimced: 

Anti-Infective  Drugs,  Advisory 
Committee 

Date,  time,  and  place.  August  17, 1989, 
8  a.m.,  Hyatt  Regency,  One  Bethesda 
Metro  Center.  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8  a.m.  to 


11:15  ajn.,  open  public  hearing,  11:15 
a.m.  to  12:15  p  jn..  unless  public 
participation  does,  not  last  that  long; 
open  committee  discussion,  1:15  p.m.  to 
5  p.m.;  Thomas  E.  Nightingale.  Center 
for  Drug  Evaluation  and  Research 
(HFD-fl),  Rm.  8B-^5,  Food  and  Drug 
Administration.  5600  Fiahers  Lane, 
Rockville.  MD  20657.  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  end  evaluate 
available  data  on  the  safety  and 
effectiveness  of  mai  ketad  and 
investigational  human  drugs  for  use  in 
infectious  diseases. 

Agenda^^pen  public  hearing. 
Interested  persons  m.iy  present  data. 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  as  soon  as  possible,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argiunents 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  and  consultants  from  the 
academic  conununity,  industry,  and 
acquired  immunode^ciency  syndrome 
(ADDS]  advocacy  groups  will  discuss 
issues  raised  by  recent  proposals  for  the 
expanded  availability  of  experimental 
drugs  and  in  the  treatment  of  human 
immimodeficiency  virus  (HIV]  infection 
(parallel  tracking]. 

FDA  is  giving  less  than  15  days  public 
notice  of  &s  meeting  because  of  tiie 
urgent  need  to  discuss  the  concept  and 
implementation  of  expanded 
availability.  It  is  the  Public  Health 
Service  goal  to  make  promising 
investigational  drugs  available  to 
patients  with  life-threatening  conditions 
as  early  as  possible  in  drug 
development  The  proposals  under 
consideration  would  place  an  increased 
emphasis  on  early  availability  of 
promosing  investigational  agents  for 
people  with  no  therapeutic  alternatives, 
while  still  maintaining  the  integrity  of 
controlled  clinical  trials  intended  to 
demonstrate  the  safety  and  efficacy  of 
these  agents.  The  next  regularly 
scheduled  meeting  of  the  committee  is 
November  20,  and  21. 1989.  FDA  does 
not  believe  it  appropriate  to  wait  that 
long.  Attempts  were  made  to  schedule  a 
committee  meeting  later  in  August  or 
early  September  to  permit  sufficient 
time  for  at  least  a  15-dsy  public  notice 
of  the  meeting.  The  agency  decided  that 
it  was  in  tiie  public  interest  to  hold  this 
scientific  discussion  on  August  17, 1989. 
even  if  there  was  not  sufficient  time  for 
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the  curtoBary  15-day  pri^ttcaottoe. 

FDA  pobBc  advlsoiy  < 
meetings  may  have  as  i 
separable  portions:  (1]  An( 
heaiiag.  (2)  en  open  ooa 
discussion,  (3]  a  closed  | 

data,  and  (4)  acfaeadon 

deliberatioB.  Eveiy  advisory  < 

meeting  sbaU  haws  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  ths  odier  dvee  portions 
will  depend  upon  the  specific  Beedng 
involved.  There  are  notcioeed  portiaos 
for  die  neetiqgs  anna— oed  in  this 
notice.  The  dates  and  tines  lesenwd  ior 
the  open  portions  of  each  conmittee 
meeting  are  listed  above. 

The  open  public  heatiog  portion  of 
each  meetinB  shall  be  at  least  1  hoar 
long  unless  pyblic  partic^tion  does  not 
last  that  long.  It  is  emphasized,  i»wvever. 
that  the  1  hast  time  itmit  tor  an  open 
public  hearing  represents  a  oriniaiBm 
rather  than  a  maximum  tisM  for  pubhc 
participation,  and  an  i^en  public 
hearing  mpy  last  for  whatever  ka^ 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  G  of  21  CFR  part  1(^ 
oonosnuag  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pidilic  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  undCT  21  CFR  part 
14.  Under  21  CFR  10.205,  representativBS 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitatiaBs. 
to  videotape,  fihn.  or  o^rwise  record 
FDA's  public  administrative 
proceedings,  including  presentation  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  widi  dw  agenda  pubyshed 
in  this  Federal  Re^Stoi  notice.  Changes 
in  the  agenda  will  annoanced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  penon  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  <^>en  paUic  hearing 
poitioB  of  a  meetiqg  shall  infonn  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attendiag  the  >MmriT^  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  wHl  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  spetific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  craitact  person 
the  approximate  time  of  discussion. 

Details  on  die  agenda,  qnestions  to  be 
addressed'by  the  comadttee,  and  a 
current  list  of  committee  members  are 


availahk  froB  (he  coataot  penoa  befcre 
and  after  the  meetlat.  Tmnsalpta  of  (he 
open  poitlan  of  dM  BMcttag  will  be 
available  from  die  (^eedom  of 
Inf ormatton  OIBce  (HFl-95),  Pood  and 
Drug  AdadnlsUaUoH.  Hm.  H^W.  BBGO 
Flsacrs  Lane.  Rodcvifie.  hB3  20B57. 
approximately  15  woridng  days  after  die 
meeting,  at  a  cost  cf  10  oents  per  page. 
The  transcript  may  be  viewed  at  die 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62. 5600  Fishers  Lane.  Rockville.  MD 
20857,  appsoximately  IS  walking  days 
after  ths  mnoHt^  between  the  hours  of  9 
a.nL  and  4  pja,  Monday  throu^  Friday. 
Summary  minutes  of  the  opoi  portion  of 
the  miimtii^  will  be  available  from  the 
Freedom  of  Infoonation  Offioe  (address 
above]  bfginnim  approximately  00  days 
after  the  meeting. 

Tlte  mttoe  is  issued  under  section 
10(aKl)  and  (2)  of  die  Federal  Advisory 
Committee  Act  (I^lb.  L.  «^-«e3. 86  Stet 
770-77B  (5  U.S.C  App.  Tf),  and  FDA's 
regulations  (21  CFR  part  14)  on  advisory 
committoas. 

Dated:  August  9, 1989 

Acting  Associate  Commissioner  for 
RegaJutury  Affairs. 

[FR  Doc  «0-l«e84  Filed  a-»-e0;  Vt3»  ae^ 
I  coos  4n»41-M 


Dtsftalba  ^^^^Jik  ^^^^^^^^ 

I  uunva  nwin  «9vmi^ 

Agancy  Forma  Submlttod  to  eto  OfOoa 
of  MaoaoaflBant  and  BudiMt  tor 


Each  Friday  the  Public  Health  Service 
(PHS]  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Offioe  of  Itianagement  and  Budget 
(0MB]  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35J.  The  following  are  diose 
packages  submitted  to  0MB  since  the 
last  list  was  published  on  Friday,  August 

4.i9ea 

Call  Rqiorts  Clearance  Officer  on 
202-245-2100  for  coiMes  (rf  package. 

1.  Reporting  and  Recordkeeping 
Requirements  for  Electronic  i¥odocts 
under  Public  Law  00-602  General 
Requirements— 0910-0025 — In  order  to 
protect  the  public  from  unnecessary 
expossn  to  radiation  from  electronic 
prodncts,  FDA  vaak  collect  certain 
information  fconi  manufactarers  and 
deaiers^distribotars  aboat  electronic 
prodncts  Asy  sell  and  install. 
Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or  organizations. 


♦40. 0 

JJfcOJ 

««a«r 

21  CFR 
1002.10- 
1010.5(d) 

1.S01 
41J01 

ass 

31.00 

s 

1,M7/4«0 


2.  National  Hoosahoidl 
Survey  P!H<f«f)    lYiHinst    fltW  nrii 
The  Genlers  for  Disease  Caotioi  is 
proposing  a  pretest  to  address  the 
feasibility  of  a  national  survey  of  HIV 
seroprevalence  and  to  determine  the 
best  methods  for  a  national  survey.  TW 
pretest  builds  upon  a  pilot  study 
conducted  in  Allegheuy  Coanty, 
Pennsylvania,  earlier  Uiis  year.  The 
pretest  will  involve  a  eample  of  liaeMi 
2,300  households  in  Dallas  County, 
Texas.  In  each  household,  one  adsiU  in 
the  age  range  of  18-54  yean  will  be 
randomly  selected  and  imdted  to 
partidpate.  T%e  residts  of  the  pretest 
Wm  be  used  to  decide  whether  to 
proceed  with  a  frill  scale  natinnQl 
survey.  Respondents:  Individuals  or 
households.  Number  of  Respondents: 
2,300;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 

Bi>«pnn««'  nam  ^tn^rm^  P^Hw^^ 
1.4171 


OMB  Desk  Officer  Shannah  Koss- 

McCaDum 

Written  GOBBicBia  aad 
raooBmsndations  for  die  proposed 
Jnfonnation  collections  should  be  sent 
directly  to  the  OMB  Desk  Officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Offioe  Ba3(big, 
Room  3208,  Washington,  DC,  20S03. 

Dated  August  a  l». 
James  M.  Friedman, 

Acting  Deputy  Assistant  Secretary  for  Health 

(Planning  andEvaJuatioBf. 

[FR  Doc.  8»-18958  Filed  «-10-aa:  8:45  aa^ 

BILLINQ  OOOC  41«0-17-a 


DEPARTMENT  OF  HOUSING  AND 
URBAN  OEVELOPIIENT 

Offlca  of  AdrainlatraHon 

fOoeket  m.  U  il  WIIJ 

^'***"'TT'iTft  ftf  Prfttwart  hifwimBon 
Coilactioa  to  Iho  Ofloo  of 


AQCNCv:  Office  of  Administration.  HUD 
action:  Notice. 


I 
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r.  The  proposed  information 
collection  requirement  described  below 
has  been  sulnnitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soUdting  public  comments  on  the 
subject  proposal. 

Aoomss:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  AlUson.  OMB  Desk  Officer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  RIRTHeR  INTOflMATION  CONTACT: 

David  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451 7th  Street 
Southwest  Washington.  DC  20410. 
telephone  (202)  755-4050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

■uppuMfNTARV  mramiATiON:  The 

Department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collectioa  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response;  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collectioB  requirement  and 
(9)  the  names  and  telephone  numbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.a  3507;  section  7(d)  of 


the  Department  of  Housing  end  Urban 
Development  Act  42  U.S.C  8586(d). 

Dated:  August  3, 1989. 
David  S.  Cristy.  I 

Deputy  Director,  biformatiot  PcUcy  and 
Management  Division. 

Proposal:  Comprehensive 
Improvement  Assistance  Program 
(CIAP):  Application  Requirements  (F.R.- 
2488). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  will  be  used  by 
Public  Housing  Agencies/Indian 
Housing  Authorities  (PHAs/IHAs)  in 
assessing  their  physical  and 
management  improvement  needs  and  in 
applying  for  CIAP  funds.  It  is  necessary 
to  carry  out  the  statutory  requirements 
for  CIAP. 

Form  Number  HUD-S2823, 52824. 
52825,  50070,  52820. 

Respondents:  State  of  Local 
Governments  and  Non-IYofit 
Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  burden: 


HUO-52824,  Rm-Ymt  Fundbig  Request  Ptan 

HUO-5282S,  Comprahsnilw  Asssesment/Progrim  Budget- 
^4■mliv■  Stalsnwnt  Addressing  Technical  Review  Factor.... 

Re|)leoenwfM  Reeerves  EsSniaie  (Stfvey) .« 

HUO-«2fl23.  Proiect  FbwwW  Foneasl.. 


rwopvDng  nonwownsrinip  utmtxxjm  (onivoy;.* 
MoaenHzsnon  on  urganzsnon  ana  sMaiwiy  nan. 
PHA  Report  on  Ijcal  Complance  wift  Cooperative  Agreenwnt, 
HUO-60070,  CertiBcatlon  tor  a  Onig^^ree  Workplace. 


HUO-52820,  PAA/FHA  Boeid  ReeoMlon  Approving  CIAP  Application. 


Number  of 


1.100 
1,600 
1.600 
1.600 
1,100 
1,000 
60 
1,400 
1,600 
1.600 
1,600 


Frequency  Of 


1.5 
1.0 
1.0 
1.0 
1.5 
1.5 
4.0 
1.0 
1.0 
1.0 
1.0 


Hours  per 


4 
3 
10 
2 
1 
2 
1 
2 


.50 
J2S 


Burden  hours 


6,600 

4,800 

16,000 

3,200 

1.660 

2.300 

240 

^800 

800 

400 

400 


Total  Estimated  Burden  Hours:  40,190. 
Status:  Revision. 

Contact-  Pris  Buckler,  HUD,  (202)  755- 
6e4a  lohn  Allison.  OMB.  (202)  395-6880. 
Dated:  August  3. 1989. 

[FR  Doc.  89-18767  Filed  8-10-89;  8:45  am] 
MUMQ  cooe  4aio-«i-« 


[Docket  No.  N-89-20321 

SuiMnission  of  Proposed  Infomurtion 
CoUoction  to  tiM  Offleo  of 
Itanagmnont  and  Budgot 

AOCNCV:  Office  of  Administration.  HUD. 
action:  Notice. 


n  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Ofncer,  Office 
of  Management  and  Budget  New 
Executive  Office  Building,  Washington, 
DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT 

David  S.  Cristy.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451  7th  Street 
Southwest  Washington.  DC  20410. 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 


SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tide  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
niunber,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequentiy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  iaformation 
submission  including  number  cf 
respondents,  frequency  of  response,  and 
hotirs  of  response;  (8)  whether  the 


Federsl  Ragbter  /  Vol  54.  No.  154  /  Friday.  Aiigust  11.  1969  /  Notices 


proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 
information  collection  requirement  and 
(9)  the  names  and  telephone  niunbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperworic 
Reduction  Act  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C.  3535(d]. 


Date:  August  4. 19ea 

)ohn  T.  Muphy. 

Director.  Information  Policy  and  Management 
Division. 

Proposal:  Collection  of  Miiltif  amily 
Assisted  Housing  Addresses  and  Site 
Identffication  Codes. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  For  The 
Information  and  Its  Proposed  Use:  The 
data  collected  will  be  used  to  generate 


information  descr^tive  of  HUD's 
multifamily  assisted  honring  programs. 
It  will  be  used  to  more  effectively 
monitor  HUD's  programs  as  well  as 
target  compliance  reviews. 

Form  Number  HUD-OSl. 

Respondents:  State  or  Local 
Governments,  Businesses  of  Other  For- 
Profit  and  Non-Profit  Institutions. 

Frequency  of  Submission:  One  Time 
Only. 

Reporting  Burden: 


^*umt)ero^ 
tMpondonts 

rraQMncy  of 
fMponM 

Hours  per 
fwponM 

Burdsn  houTB 

HUO  951 

21,000 

3 

33 

20.790 

Total  Estimated  Burden  Hours:  20,790. 

Status:  Extension. 

Contact'  John  B.  Carson,  Jr.,  HUD. 
(202)  765-5574.  John  Allison.  OMB,  (202) 
39&-«880. 

Dated:  August  4, 1989. 
[FR  Doa  8»-187S8  Filed  B-10-69;  8:45  am] 
BNXsm  coot  4t10-01-« 


[Doek«INaN-S»-2033] 

Submission  of  Propossd  Information 
Collaetlon  to  tha  Offica  of 
Managamant  and  Budgat 

AQENCV:  Office  of  Administration,  HUD. 
action:  Notice. 


n  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Conunents  should  refer  to  the 
proposal  by  name  and  should  be  sent  to: 
John  Allison,  OMB  Desk  Officer,  Office 
of  Management  Building.  New  &cecutive 
Office  Building,  Washington.  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT. 

David  S.  Cristy,  Reports  Management 
Officer,  D^artment  of  Housing  and 
Urban  Development  451  7th  Street 
Soutiiwest  Washington.  DC  20410, 
telephone  (202)  755-6050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Cristy. 

SUPPUMeNTARV  MFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  at  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequentiy  information 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  information 
submission  including  number  of 
repondents,  frequency  of  response,  and 
hours  of  response;  (8)  whetiier  the 
proposal  is  new  or  an  extension, 
reinstatement  or  revision  of  an 


information  collection  requirement  and 
(9)  the  names  and  telephone  niunbers  of 
an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Autliority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C  3507;  section  7[d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42.  U.S.C  3535(d}. 

Dated  August  2. 1989. 

John  T.  Mmphy, 

Director.  Information  Policy  and  Management 
Division. 

Proposal:  Housing  Survey,  OHRC/ 
RFA  HA-1S094  (Under  Cooperative 
Agreement)  Type  IL 

Office:  FHEO. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Under  the  Housing  Discrimination.  Civil 
Rights  Law,  we  will  survey  5,000 
respondents  by  mail  to  gather  data 
concerning  their  attitude  toward, 
knowledge  of,  and  experience  with  the 
Fair  Housing  Laws  and  issues.  The 
Department  will  use  the  data  to  enhance 
an  outreach/educa^on  program  for 
detection  of  housing  discrimination. 

Form  Number  None. 

Respondents:  Individuals  or 
Households. 

Frequency  of  Submission:  Other. 

Reporting  Burden: 


Survey.. 


Numtjer  of 


5.000 


Frequency  Of       Hours  per 


Burden  hours 


1.667 


I 
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Total  EatiBotedBurdea  Houik  UBB7. 

Stater  New. 

Contact:  Geoi|^  WOi  on,  HDD.  (202] 
755-0451;  ]Qhn  Allisoi].  OKffl,  (202]  305- 
6880. 


Dated:  Augui  t  Z,  1 
(FR  Doa  8O-1«7«0  Filed  S-lO-flft  «:4S  o^ 


OffiM  Of  th«  Assistant  S«er«tary  Of 
Housing    Fsdsral  Housing 
Commissionsr 

[Docks!  No.  ll-«»-tSl7:  m-aiM] 

Undoruflitasd  and  Unuflllzod  Fedsral 
BuMUngs  and  Rsal  Profwrty 
Ostsrmlnod  to  bo  Sttttabto  for  Uss  for 
Facilltiss  To  Assist  the  Homolsss 


:  Office  of  the  AMistanl 
SecretBiy  for  Houiteg— Federal  Housing 
ConuBissioner,  HUD. 
ACTION!  Notice. 


r.  This  Notice  identifies 
unutitixed  and  underutilized  Federal 
property  detMauoed  by  HUD  to  be 
suitable  for  possfUe  use  for  facilities  to 
assist  the  homeless. 
■mcnVI  DATC  August  ll,  1989. 
ADDMias:  For  forther  tnlooBatkBi, 
contact  Morris  Bourne,  Director, 
Transitional  Houshig  DevelopaseDt 
Staff.  Rooflu  OMO,  Departnent  of 
Housing  and  Urban  Developmeot,  451 
Seventh  Street  SW^  Wasbiaglon.  DC 
20410;  tektihoae  (202]  755-9075;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202]  42B-0015.  (These 
telephone  numibers  are  not  toll-bee.] 
suppunHNTAav  jnfoiimation:  la 
accordance  with  die  December  12, 1988 
Cowt  Older  ia  Natioaal  CoalSionfor 
the  Homeless  v.  Vetenas 
Admuustretiea,  No.  88  3503-00 
(DJ3.Q).  HUD  is  puHishiag  this  Notice 
to  ideo^  Fed»al  buildiugs  and  real 
property  that  HUD  has  determined  are 
suitable  for  use  for  facilities  to  assist  the 
homeless.  The  properties  were  identified 
from  infonaatioa  provided  to  HUD  by 
Federal  landholding  egendes  regard^ 
unutilized  and  underutilized  buildings 
and  real  ^<operty  o(«ti<oUed  by  such 
ageacies  or  by  G&A  fegaidiag  its 
inventory  of  excess  or  surplus  Federal 
property. 

lie  Order  requires  HUD  to  take 
certain  steps  to  implement  section  501  of 
die  Stewart  B.  McKinney  Homeless 
Assistance  Act  (42  U.S.C.  11411),  which 
sets  out  a  process  by  which  unutilized  or 
underutilized  Federal  properties  may  be 
made  available  to  the  homeless.  Under 
section  501(a),  HUD  is  to  coUect 
information  from  Federal  landholding 
agendea  about  such  properties  and  ti^en 


to  determine,  under  oriteria  developed  in 
consultation  with  the  Departmeot  of 
Health  and  Human  Services  [HHS]  and 
the  Administrator  of  General  Services 
(GSA),  which  of  those  properties  are 
suitaUe  for  fadGties  to  assist  &e 
homeless.  The  Order  roquires  HUD  to 
publish,  on  a  weekly  basis,  a  Notice  in 
the  Federal  Register  identifying  the 
properties  determined  as  suitable. 
T^  properties  identified  in  this 
Notice  may  ultimately  be  available  for 
use  by  the  homeless,  but  they  are  first 
subject  to  review  by  the  landholding 
agencies  pursuant  to  the  court's 
MPTnnrnnrfiim  of  December  14, 1988  and 
sectMn  501(b)  of  the  McKinney  Act. 
Section  501(b)  requires  HUD  to  notify 
each  Federal  agency  with  respect  to  any 
property  of  such  agency  that  has  been 
identified  as  suitable.  Witliin  30  days 
from  receipt  of  sacfa  notice  form  HUD, 
the  agency  must  transmit  to  HUD:  (1)  Its 
intention  to  declare  the  property  excess 
to  the  agency's  need  or  to  make  the 
pr(^>erty  available  on  an  tnterim  basis 
for  use  as  facilities  to  assist  the 
homeiess;  or  (2)  a  statement  of  the 
reasons  that  the  propeity  cannot  be 
declared  excess  or  made  available  on  an 
interim  basis  for  use  ai  facilities  to 
assist  die  homeless. 

First,  if  the  landlioldlng  agency 
decides  that  the  property  cannot  be 
declared  excess  or  made  availaUe  to 
the  homeless  for  use  oa  an  interim  basis 
the  property  will  no  foager  be  avaikble. 

Second,  ii  the  landhsUing  agency 
dechns  the  property  excess  to  the 
agency's  oeed.  that  pn^rty  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  use  by  the 
homeless  in  accordanoe  writh  applicable 
law  and  the  Deoemb^  12, 1988  Order 
and  December  14, 1988  Memorandum, 
sul^ect  to  screening  for  other  Federal 
use. 

Finally,  in  lieu  of  declaring  any 
particular  property  &»  excess,  the 
landholding  agency  rasy  dedde  to  make 
the  pn^ierty  avaUible  to  the  homeless 
for  use  on  an  interim  basis. 

Homeless  assistance  providers 
interested  in  any  prcjxrty  identified  as 
suitable  in  this  Notice  should  send  a 
written  expression  of  Interest  to  HHS, 
addressed  to  Judy  Breltman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Heahh  Service,  HHS,  Room  17A-10, 
5600  Fishers  Lane.  Rockville.  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
wiU  include  instructions  for  completing 
the  application.  In  order  to  maximize  ^e 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  such 
written  expressions  of  interest  within  30 
days  from  the  date  of  this  Notice.  For 


complete  details  concerning  the  timing 
and  processing  of  applicatkms.  the 
reader  is  encouraged  to  refer  to  HUD^s 
Federal  Rs^ter  notice  on  June  23, 1989 
(54  FR  28421),  as  corrected  on  July  3, 
1989  (54  FR  27975). 

For  more  information  regardliig 
particular  properties  identffiedin  dns 
Notice  [i.e..  acreage,  fioor  plan,  existing 
sanitary  facilites,  exact  street  address), 
providers  should  contact  the  apprc^ate 
landholding  agencies  at  the  following 
addresses:  U.S.  Army:  (MiBtary 
FaciHties)  HQ-DA,  Attn:  DAEN-ZCI-P- 
Robert  Conte;  Room  1E671  Pentagon, 
Washington,  DC  20360-2600  (202)  693- 
4583;  (Corps  of  Engineers  dvil  works 
projects)  Bob  Swieconek,  HQ-US  Army 
Corps  of  Engineers,  Attn:  GERE-MN,  20 
Massachusetts  Avenue  NW., 
Washington,  DC  20415-1000  (202)  272- 
1750;  GSA:  James  FoUiard.  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW.,  Washingtmi.  DC 
20405  (202)  535-7067;  HHS:  Wayne 
Mullinex,  U.S.  PubUc  Health  Service, 
HHS.  Room  17A-10, 5600  titka*  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(These  are  not  toll-free  numbers.) 

Dated:  August  7, 1989. 
C.  Austin  Fitts, 

Asaiattuit  SarTetary  for  Hotmmg-Fedeial 
Housing  Commiesioner. 

SuiUble  Land— ^  Slats 

Nsmber  of  properties  (    ] 

Aiiiansas 

BigCi«ek{l] 

Norfolk  Lake 

Mountain  Home,  AR 

Agency:  Coips  of  Eagineefs 

Comment:  175  acres 

Curly  Point  (1) 

Norfolk  Lake 

Mountain  Home,  AR 

Agency:  Corps  of  Engineers 

Conuneot:  215  acres  with  boat  ramp. 

toilet  lake  access 
BectumHaU(l) 
QzaikLand 
Ozatk.AR 

Agency:  Corps  of  Esgineers 
Comment:  155  acres 
Lick  Creek  (1) 
Norfolk  Dam  &  I<ake 
Mountain  Home,  AR 
Agency:  Corps  of  Engineers 
Comment:  140  acres 
Ford  Cove  (1) 
Norfolk  Lake 
Mountain  Home,  AR 
Agency:  Corps  of  Engineers 
Comment:  540  acres 
Seward  Point  (1) 
Norfolk  Lake 
Mountain  Home,  AR 
Agency:  Corps  of  Engineers 
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Comment  1000  acres 

Talbert  (1) 

Norfolk  Lake 

Mountain  Home,  AR 

Agency:  Corps  of  Engineers 

Comment:  4  acres,  paved,  boat  ramp 

Newton  Landing  (1) 

Norfolk  Lake 

Mountain  Home,  AR 

Agency:  Corps  of  Engineers 

Comment  160  acres 

Missouri 

James  River  (1) 

Table  Rock  Lake 

Branson.  MO 

Agency:  Corps  of  Engineers 

Comment:  39  acres 

Kings  River  (1) 

Table  Rock  Lake 

Branson,  MO 

Agency:  Corps  of  Engineers 

Comment  Located  in  MO  and  AR;  38 

acres 
Big  Indian  (1) 
Table  Rock  Lake 
Branson,  MO 

Agency:  Corps  of  Engineers 
Comment  Located  in  MO  and  AR;  50 

acres,  paved,  boat  ramp,  sealed  toilt 

New  Jersey 

Fort  Monmouth  (1) 

Evans  Area 

Monmouth,  NJ 

Agency:  Army 

Fort  Monmouth  (1) 

Evans  Area 

Monmouth,  NJ 

Agency:  Army 

Comment  91  acres,  access  dependent  on 

retrocede  of  jurisdiction  from 

exclusive  to  concurrent 

Suitable  Buildings 

Arizona 

US  Army  Yuma  Proving  Ground  (1) 

Yuma,  AZ 

Agency:  Army 

Comment  Property  S-1003;  2227  sf 

Georgia 

Fort  Benning  Military  Reservation  (1) 

Muscogee,  GA 

Agency:  Army 

Comment:  Property  276;  438  sf  currentiy 

used  for  storage 
Fort  Benning  Military  Reservation  (1) 
Muscogee,  GA 
Agency:  Army 
Comment  Property  275;  4055  sf  cunenUy 

used  for  storage 

Idaho 

May  House  Site,  Bldg  3(1) 
May  Lemhi  County,  ID 
Agency:  GSA 
Comment  Property  9-I-ID-532 


Maryland 

Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford,  MD 
Agency:  Anny 
Comment  Property  ES975;  060  sf  ,  poor 

condition 
Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford,  MD 
Agency:  Army 

Comment  Propoly  E5978;  256  sf 
Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford.  MD 
Agency:  Army 
Comment  Properties  E5878,  £5879; 

possible  asbestos  contaminator 
Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford.  MD 
Agency:  Army 
Comment  Property  E5974;  possible 

asbestos  contaminator 
Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford.  MD 
Agency.  Army 
Comment  Property  E4736;  Storage  bldg. 

2227  %t,  possible  presence  of  asbestos 
Aberdeen  Proving  Ground  Siqiport 

Activity  (11) 
Harford,  MD 
Agency:  Army 
Comment  Properties  3632, 3630,  3043, 

3646,  3633.  3645.  3644. 3638. 4723, 5104, 

E1426;  asbestos  may  be  present 
Aberdeen  Proving  Ground  Support 

Activity  (18) 
Harford.  MD 
Agency:  Army 
Comment  Properties  3621, 3622, 3923, 

3624, 362a  3827,  3629, 3834, 3635,  3637, 

3639,  3640.  3641. 3642. 2173.  2174, 2001; 

barracks  w/possible  asbestos,  very 

poor  condition. 
Aberdeen  Proving  Ground  Support 

Activity  (2) 
Harford.  MD 
Agency:  Army 
Comment  Properties  3631.  E1480; 

asbestos  survey  being  conducted 

New  Jersey 

Fort  Monmouth  (3) 

Monmouth,  NJ 

Agency:  Army 

Comment  Properties  401, 2337, 2543; 
access  dependent  on  retrocede  of 
jurisdiction  from  exclusive  to 
concurrent 

Evans  Area.  Fort  Monmouth  (2) 

Monmouth,  NJ 

Agency:  Army 

Comment  Properties  9004. 9005 

Oklahoma 

Water  Well  System  (1) 


Kegehnan  Auxiliary  Air  Field 

Alfalfa  Comity,  CnC 

Agency.  GSA 

Comment  Property  7-D-OK-458-C:  SOB 
sf;  148  sf;  127  st,  currendy  used  as 
pump  stations  for  water  wells; 
contains  non-Mable  asbestos. 

Texas 

Portion.  Former  Ft  Walters  (10) 

Walters  Ind.  Park 

Mineral  Wells.  TX 

Agency:  GSA 

Comment  Properties  734, 735, 739,  740l 

540,  541,  551,  552.  575,  STB  CO  56  acres; 

7-GR-(4)  TX  548Y 

West  Virginia 

Single  Family  Residence  (1) 

211  Highland  Avenue 

Petersburg.  WV 

Agency:  GSA 

Comment  Single  family  residence; 

friable  asbestos  wrapping  on 

heatduct 

Unsidtafals  Land 

Maryland 

DOE  Germantown  Complex  (1) 

Montgomery  County.  MD 

Agency:  GSA 

Comment  Formerly  portion  of  DOE 
Gennantown  Gnnplex,  Middle  ftook 
Road  Parcel  P-12;  2.07  acres  NW 
Comer,  Intersection  of  1-270  %t.  Middle 
Brook  Road;  not  accessible  by  road 
floodway,  right/ entry  agreement  with 
MD  DOT;  half  of  property  to  be  part  of 
1-270  interchange. 

Middle  Brook  Road  Parcel  P12  (1) 

Montgomery  County,  MD 

Agency:  GSA 

Comment  Floodway;  NW  corner. 
Intersection  of  1-270  and  Middle 
Brook  Rd;  half  of  land  has  no  legal 
access,  other  half  under  highway 
construction. 

Aberdeen  Proving  Ground  Support 
Activity  (1) 

Harford,  MD 

Agency:  Army 

Comment  Within  2000  ft  from 
flammable  or  explosive  material: 
partially  secure  area  2530  acres;  1330 
acres  with  unexploded  materials. 

Aberdeen  Proving  Ground  Support 
Activity  (1) 

Harford,  MD 

Agency:  Army 

Comment:  Within  2000  ft  from 
flammable  or  explosive  material; 
seau'ed  area. 

Aberdeen  Proving  Ground  Stqiport 
Activity  (1) 

Hazfbrd,MD 

Agency:  Army 

Comment  secure  area 
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Virginia 

JW  Powell  Federal  Bldg  Site  (1) 

2051  Mercator  Drive 

Reston.  VA 

Agency:  GSA 

Comment:  50  ft  wide  access  road 

through  private  property  to  Powell 

Federal  Bldg. 

Unsuitable  Buildings 

Alaska 

PHS  Hospital.  Mt.  Edgecumbe  (1) 

222  Tongass  Drive 

Sitka.  AK 

Agency:  HHS  PHS 

Comment:  Friable  asbestos  (pipings]  and 

no  heating.  Bldgs  to  be  renovated; 

abestos  abated. 

Arizona 

US  Army  Yuma  Proving  Ground  (1) 

Yuma,  AZ 

Agency:  Army 

Comment:  Property  3553;  secured  area 

Maryland 

Aberdeen  Proving  Ground  Support 

Activity  (2) 
>{arford.MD 
.Agency:  Army 
Comment:  Properties  E5190,  £5239; 

within  2000  ft  of  flanunable  or 

explosive  material 
Aberdeen  Proving  Ground  Support 

Activity  (13) 
Harford,  MD 
Agency:  Army 
Commenb  Properties  E5325,  E5375, 

E538a  ES440,  E5444.  E5476,  E5485, 

E5487,  E5439,  E5852.  E5877;  within 

2000  ft  of  flammable  or  explosive 

material 
Aberdeen  Proving  Ground  Support 

activity  (6) 
Harford.  MD 
Agency.  Army 
Comment  Properties  E6891,  E7012, 

E7123.  E7124.  E7825,  £7246;  secured 

area. 
Aberdeen  Proving  Ground  Support 

activity  (1) 
Harford,  MD 
Agency:  Army 
Comment:  Property  5740,  within  2000 

feet  from  flammable  or  explosive 

material:  secured  area. 
Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford.  MD 
Agency:  Army 
Comment  Property  E5761; 

contamination. 
Aberdeen  Proving  Ground  Support 

Activity  (1) 
Harford.  MD 
Agency:  Anny 
Coounent  Property  £5032;  within  2000 

feet  from  flammable  or  exjdosive 

material 


Aberdeen  Proving  Groimd  Support 

Activity  (4)  i 

Harford.  MD  1 

Agency:  Army 
Comment:  Properties  892, 918A  906, 956; 

within  2000  feet  from  flanunable  or 

explosive  material. 
Aberdeen  Proving  Ground  Support 

Activity  (6) 
Harford.  MD  j 

Agency:  Army 
Comment:  Properties  461,  705A  689, 

394A,  396,  813;  within  2000  ft  from 

flammable  or  explosive  material; 

secured  area. 
Aberdeen  Proving  Ground  Support 

Activity  (4) 
Harford,  MD 
Agency:  Army 
Properties  ei5A.  818.  815.  814A;  not 

accessible  by  road;  secured  area. 
Aberdeen  Proving  Ground  Support 

Activity  (1)  i 

Harford,  MD  | 

Agency:  Army 
Comment:  Propr-rty  10302;  too  small — 

428f,  asbestos  may  be  present. 
Aberdeen  Proving  Crotind  Support 

Activity  (9)  i 

Harford,  MD  | 

Agency:  Army 
Comment:  Properties  E3170,  E3374, 

£3376,  E3380,  E3378,  E3460,  £3482, 

£3484,  £3574;  secured  area. 
Aberdeen  Proving  Ground  Support 

Activity  (6) 
Harford,  MD 
Agency:  Army 
Comment  Properties  £3462,  £3464. 

£3470,  £3472,  £3474,  £3426;  within 

2000  ft  of  flammable  or  explosive 

material;  secured  area. 

New  Jersey  | 

Evans,  Area,  Fort  Monmouth  (17) 

Monmouth,  NJ 

Agency:  Army 

Comment  Properties  9047,  9007, 9061. 
9067  9094, 9095,  9117,  9119,  9124,  9126, 
9154,  9315,  9334, 9342,  9347,  9359,  9379; 
secured  area. 

Washington 

Fort  Lewis  (16] 

Pierce.  WA 

Agency:  Army 

Comment  Property  T01213.  T01312. 

T07927,  TO9440TO9441,  TO9450. 

TO0460,  TA02ia,  DOODSA  T04523. 

T08973.  T08974.  T08975.  8982,  8983, 

8985:  secured  area 
[PR  Doc.  89-18816  Filed  8-10-88;  8:45  am] 
MIMQ  COOK  4>ie-I7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[AA-680-09-4142-02] 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35].  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1004-0103],  Washington,  DC 
20503,  telephone  202-395-7340. 

Title:  Mineral  Materials  Disposal,  43 
CFR  Part  3800 

0MB  Approval  Number  1004-0103 

Abstract-  Respondents  supply 
information  and  data  necessary  to 
process  applications  for  the  removal 
of  mineral  materials  from  the  public 
lands.  This  information  is  needed  to 
prevent  unnecessary  destruction  of 
natural  resources,  to  ensure  that  the 
Government  is  not  liable  for  costly 
reclamation  of  abandoned  sites,  and 
to  ensure  that  the  Government 
receives  fair  market  value  for  the 
disposal  of  mineral  materials. 

Bureau  Form  Number  3600-4,  3600-5 

Frequency:  Upon  applkation 

Description  of  Respondents:  Individuals 
and  entities  applying  for  a  permit  or 
contract  to  remove  mineral  materials 
from  the  public  lands. 

Estimated  Completion  Time:  0.2  hours 
average  I 

Annual  Responses:  6,S0 

Annual  Burden  Hours:  1,250 

Bureau  Clearance  Officer  Richard 
Lovaine,  202-653-8863. 

Dated:  July  18, 1969. 
Adam  A.  Sokoloski, 

Acting  Assistant  Director,  Energy  ond 
Mineral  Resources. 

[FR  Doc.  80-18856  Filed  8-10-80;  8:45  am] 
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[fD-M3-0»-421«-t%  I-1S42] 

Termination  of  CteaMcaflon  for 
Multiple  Uae  Management;  Idaho 

AOENCV:  Bureau  of  Land  Management, 
biterior. 

ACTION:  Correction. 

The  land  description  in  FR  Doc.  8ft- 
9UB  published  on  page  15564  in  the 
issue  of  Tuesday.  April  18, 1968.  is 
corrected  as  foUowK 

1.  Tlie  description  under  T.  7  S.,  R.  25 
R.  which  reads.  "Sec.  5.  lots  1,  Z 
SVUtIE)4.  SE)4NW^  EV^W^.  NEV*" 
is  cooectad  to  read:  "Sec.  5.  lots  1. 2, 
S%NE14.  SEVkNWV4.  EV^SWV4.  SEV4." 

2.  The  description  under  T.  0  Sw  R.  28 
£.  which  reads  "Sees.  13  to  19.  inclusive, 
in  Power  County  north  of  Snake  Rivei^ 
is  oociected  to  read-  "Sees.  13  to  24. 
inclusive,  in  Power  County  ^k)rth  of 
Snake  River." 

Dated:  August  1, 1080. 

Aciag  State  Dinctot. 

(FR  Doc.  80-18812  Rled  8-10-80;  8:45  am] 


[ID  to  Oa  014-tt;  t-3M61 

PartW  Tarmlnation  of  aaoeincaUoii 


r.  Bureau  of  Land  Management 
Interior. 

action:  Conection. 

The  land  description  in  FR  Doc.  89- 
826a  poUiahed  on  page  14188  in  t]ie 
issue  of  Friday,  A|irU  7, 1988,  is 
corrected  as  follows: 

The  description  under  T.  7  S.,  R.  12  B.. 
which  reads  "Sec.  7.  SV^  SEV^  SEV4''  is 
corrected  to  read  "Sec.  7.  SV^NE^ 
SE14." 

Dated:  August  1, 1080. 
MaitiD].  ^"""*' 
Acting  State  Director. 
[FR  Doc.  80-18813  Filed  8-10-80: 8:45  am] 


[NV-930-08-438S-1 1:  NV5.6»^33] 

Nevada;  Temporary  aosura  Of  Certain 
Public  Landa  In  Ifw  Laa  Vegaa  and 
Battte  Mountain  DMrlcta  for 
Management  of  the  Nevada  500  Off- 
Highway  Vehicle  (OHV)  Race. 

Temporary  dosme  of  ceitain  Ribfic 
Lands  in  the  Clazk.  Nye,  and  Esmetafcia 
Ccanties,  Nevada,  on  and  adjaeent  to 
the  Nevada  500  race  course,  on  Aagest 
12, 1988.  Access  will  be  liaiited  to  mcer 
officials,  entrants,  law  enf oraeoent  and 


emergency  paaanneL  Uoensed 
permittees  and  right-of-way  ^antees. 

Certain  public  lands  in  the  Las  Vegas 
and  Battle  Momrtain  District,  dark, 
Nye,  and  Esmeralda  Counties.  Nevada 
will  be  temporarily  closed  to  public 
access  from  0001  hoars,  Aogost  12. 1089, 
to  0600  hours,  August  13, 18B9,  to  protect 
persons,  property,  and  public  land 
resources  on  and  a^]arj>nt  to  the  1988 
Nevada  500  OHV  race  course.  The  Las 
Vegas  District  Manager  is  tiie 
autiiorized  officer  for  the  Nevada  500 
OHV  race  and  permit  (NV5-89-33]. 
These  temporaiy  closures  and 
restrictions  are  made  pursuant  to  43 
CFR  Part  8364.  The  public  lands  to  be 
closed  or  restricted  are  those  lands 
adjacent  to  and  inrJiiding  roads,  (rails 
and  washes  identified  as  the  1888 
Nevada  500  OHV  race  course.  The 
following  public  lands  restricted  or 
ckised  are  described  as:  the  Pahrump 
area;  T.  18  S..  R.  S4E..  allof  aections  19, 
20, 2t  26. 27,  and  28;  T.  19  S..  R.  S3  Eh  all 
of  sections  1,2.3.4.5.11.12,12.14.  and 
24;  T.  18  S.,  R.  53  E.  all  of  sections  St  32. 
33, 34,  35,  and  36;  the  Aauugssa  valley 
area,  T.  14  S.,  R.  47  E,.  all  of  sections  16, 
21, 22.  and  28;  The  Beat^  hills  area.  T. 
11 S..  R.  47  £..  an  of  sections  7,  and  18;  T. 
11 S.,  R.  46  £.,  aU  of  sections  28,  and  35; 
the  Saroobatus  Flats  area.  T.  11 S..  R.45 
E.,  all  of  sections  1, 2. 3, 4,  and  5;  T.  10 
S.,  R.  44  £.,  an  of  eections  19,  30, 31, 32, 
33, 34. 35,  and  36;  T.  10  S.,  R.  44  E.,  aU  of 
sections  6,  7,  8, 16, 17,  2a  21,  27.  28,  33, 
and  34;  T.  8  S.,  R.  43  E..  aU  of  aectioiis  25, 
26.  and  36;  the  Gold  Point  erea,  T.  7  S., 
R.  41  Vi  £.,  aU  of  sections  28.  33.  and  34; 
T.  7  S..  R.  41 E.,  an  of  sections  1. 2, 11. 12, 
13. 14, 23. 24. 35.  and  38:  T.  6  S..  R.  41 E.. 
an  of  sections  7.  a  9, 16. 17. 18, 2a  21.  22, 
26. 27, 28. 34.  and  35. 

The  above  legal  land  descriptioos  ore 
for  public  lands  within  Clark,  Nye,  and 
Esmeralda  Counties.  Nevada.  A  map 
showing  specific  areas  closed  to  public 
access  is  available  from  the  foUowing 
BLM  offices:  the  Las  Vegas  District 
Office,  4765  Vegas  Drive,  P.O.  Box 
26569.  Las  Vegas,  Nevada  88128,  (702] 
648-680a  and  the  Batde  Mountain 
District,  Tonopah  Resource  Area  Office, 
Bldg.,  102  Old  Radar  Base,  P.O.  Box  911, 
Tonopah,  Nevada  88049,  (702]  482-6214. 
Any  person  who  fails  to  comply  with 
this  dosme  order  issued  under  43  CFR 
part  8384  may  be  sulked  to  the  penalties 
provided  in  43  CFR  83aa7. 

Dated:  Aaguat  2, 1988. 
BenF.CoIliiM, 

District  hlaatigBr,  Las  Vegas,  NV. 
[FR  Doc  aO-lSTTO  Filed  S-lO-eft  8:45  am] 
I  COM  4aie-H04i 
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Action  WNMn  MnUanMM  Study 

AdCNCr:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  avaUabOily  of  a  draft 
environmental  "fTfssmiTit  for  a 
proposed  action  within  the  Fifty  Vfile 
Mountain  Wilderness  Study  Area. 

summary:  The  Bureau  of  Land 
Management.  Cedar  City  District,  is 
proposing  to  authorize  the  installation  of 
two  water  guzzlers  for  desert  bighorn 
within  the  Fifty  Mile  Mountain 
Wilderness  Study  Area. 

ADoncsa:  To  obtain  a  oopy  of  the 
environmental  assessment  for  the 
proposed  water  guzzlers  contact  Martha 
Hahn,  Area  Manager,  Kanab  Resoaroe 
Area,  318  North  First  East.  Kanab,  UT, 
64741  or  telephone  801/044-3672. 

DATSK  Comments  wiU  be  accepted  for 
30  days  from  the  first  date  of  publication 
of  this  notice. 

Oatad:A^M^2,10ea 
GaadaBR.SlalHB. 
Distnot  hkwog&r. 

[FR  Doc.  00-10771  Piled  S-lB-«i;  a«  ^ 
—  iMff  COOC  4110  DO  a 


[ID-030-0»-4410-08] 


AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Meeting  of  the  Idaho  FaUs 
District  Advisory  Council. 

SUMMARY:  The  Idaho  Falls  District 
Advisory  Council  wiU  meet  Thursday, 
September  21, 1989.  Notice  of  this 
meeting  is  in  accordance  with  Public 
Law  82-463.  The  meeting  will  begin  at 
9:00  a.m.  at  the  Idaho  FaUs  District 
Office  on  940  Lincohi  Road,  Idaho  FaUs, 
Idaho.  Tie  meeting  is  open  to  the  public; 
public  comments  will  be  accepted  from 
11:00  a.m.  to  11:30  a.m. 

The  agenda  for  this  meeting  includes  a 
briefing  on  the  Snake  River  Activity/ 
Operations  Plan  being  developed  jointly 
by  the  Bureau  of  Land  Management  and 
Forest  Service.  The  draft  plan  addresses 
detaUed  multiple  use  management 
actionB  for  lands  administered  by  tfie 
agencies  from  Palisades  Reservoir  along 
the  Soudi  Folk  of  the  Snaln  River 
oorridor  to  the  oonfluenoe  with  the 
Henry's  Fork  of  the  Snake  River.  The 
Council  will  be  given  an  oppottunity  to 
make  comments  and  recoamwadattoDs 
as  a  group  and  individBalty. 
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Detailed  minutes  of  the  meeting  will 
be  maintained  in  the  District  Office  and 
will  be  available  for  public  review 
during  busiress  hours  (7:45  a.m.  to  4:30 
p  jn,  Monday  through  Friday)  within  30 
days  following  the  meeting. 
FOR  niRTHBI  mFORMATKNI  CONTACT: 
Lloyd  R  Ferguson.  District  Manager, 
telephone  (206)  529-1020. 

DatadAii8iut4.1988. 
ftaniha  K.  Cuurtiwy, 
Acting  Dittiict  Manager. 
[FR  Doc.  8»-18772  Filed  8-10-80;  8:45  am] 


[ID  >4a  0$  <730-121 

Filing  Of  PMs  Of  Survey;  Meho 

the  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
10:00  ajn..  August  2, 1989. 

Hie  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  north 
boundary,  T.  6  S.,  R.  5  E.;  portions  of  the 
west  boundary  and  subdivisional  lines 
and  the  subdivision  of  sections  31  and 
32,  T.  5  S..  R.  5  E.,  Boise  Meridian,  Idaho, 
Group  No.  679,  was  accepted  July  31, 
1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  this 
Bureau. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho,  83706. 

Dated:  August  2, 1989. 
Guy  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaha 
[FR  Doc.  8B-18814  Filed  8-10-80;  8:45  am] 


[IIV-nO-0»-4212-22] 

FMng  of  Ptarts  of  Survey;  Nevada 

August  4. 1989. 

aqency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

auMMARV:  The  purpose  of  this  notice  is 

to  inform  the  public  and  interested  State 

and  local  government  officials  of  the 

latest  filing  of  Plats  of  Survey  in 

Nevada. 

EFFCcnvi  OATK  Filings  were  effective 

at  lOKX)  ajn.  on  August  2, 1989. 

FOR  FURTHDI  INFORMATION  CONTACT: 

Lacel  Bland.  Chief,  Branch  of  Cadastral 
Survey,  Bureau  of  Land  Management, 
(BLM),  Nevada  State  Office.  860 
Harvard  Way.  P.O.  Box  1200a  Reno. 
Nevada  89529. 702^328-6341. 


8UPPLEMCNTARY  INFORMATION:  The  Plats 

of  Survey  of  lands  described  below 
were  officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada  on  August  2, 1980. 

Mount  Diablo  Meridian  Nevada 

T.  20.,  R.  20  E.— Supplemental  Plat 
T.  41.,  R.  44  E.  Dependent  Resurvey 
T.  40.,  R.  45  E  Dependent  Resurvey 
T.  41.,  R.  45  B.  Dependent  Resurvey 
T.  33.,  R.  30  B.  Dependent  Resurvey 

The  supplemental  plat  for  T.  20  N.,  R. 
20  E.,  was  accepted  on  July  31, 1989;  the 
other  listed  surveys  were  accepted  on 
July  26, 1989.  All  the  surveys  were 
executed  to  meet  certain  administrative 
needs  of  the  B\ireau  of  Land 
Management. 

All  of  the  above-listed  surveys  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 
surveys  will  be  placed  in  the  open  files 
in  tiie  BLM  Nevada  State  Office  and  will 
be  available  to  the  public  as  a  matter  of 
information.  Copies  of  the  surveys  and 
related  field  notes  may  be  furnished  to 
the  public  upon  payment  of  the 
appropriate  fee. 
Edwaid  F.  Spang, 
State  Director,  Nevada. 

[FR  Doc.  89-18776  Filed  8-10-89;  8:45  am] 
ilUJNa  OOOC  4310-HC-« 


INTERSTATE  COMMERCE 
COMMISSION 

Fonne  Under  Review  by  Office  of 
Management  and  Budget 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  [44  U.S.C 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the 
forms  and  supporting  dociunents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Ray  Houser  (202)  275-6723. 
Comments  regarding  tliis  information 
collection  should  be  addressed  to  Ray 
Houser,  Interstate  Commerce 
Commission,  Room  1319, 12th  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20423  and  to  Gary  Waxman,  Office 
of  Management  and  Budget  Room  3228 
NEOB,  Washington,  DC  20503,  (202)  39&- 
7340. 

Type  of  Clearanct:  New  and  Extension 
Bureau/Office:  Office  of  Compliance 

and  Consumer  Assistance 
Tide  of  Form:  Financial  Responsibility — 

Trucking  (and  Freight  Forwarding) 
OMB  Form  No.:  3120-0081 
Agency  Form  Noj  BMC  Forms  32, 34, 35, 

36, 82, 83, 84  90. 91, 91X  Extension 

BMC  40  and  85  New 


Frequency:  On  occasion 
Respondents:  ICC  regulated 

Transportation  Entities 
No.  of  Respondents:  45,000 
TotaJ  Burden  Hrs.:  22.350  (average 

amoimt  of  time  to  fife  BMC  40  is  120 

hours,  all  other  forms  average  15 

minutes) 

Brief  Description  of  the  need  and 
proposed  use:  The  filing  of  these  forms 
is  required  to  satisfy  statutory 
requirements  that  transportation 
entities  have  liability  insurance 
coverage.  This  is  to  ensure  that  the 
public  is  protected  for  any  claims 
involving  bodily  injary  and  property 
damage  or  cargo  loas  or  damage. 

Norata  R.  McGee, 

Secretary. 

[FR  Doc.  89-18842  Filed  $-10-89;  8:45  am] 
eauNQ  cooc  70IS-01-II 


Intention  To  Engage  In  Compenaated 
Intercorporate  Hauling  Openrtlona 

This  is  to  provde  notice  as  required  by 
49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorised  in  49  U.S.C. 
10524(b). 

A.  The  parent  corporation  is  Premier 
Industrial  Corporatioa,  with  its  principle 
office  located  at  4500  Euclid  Avenue, 
Cleveland,  Ohio.  The  wholly-owned 
subsidiaries  which  will  participate  in  the 
operations  are: 

1.  Premier  Industrial  Corporation, 
incorporated  in  the  State  of  Ohio. 

2.  Premierco  Service  Corporation, 
incorporated  in  the  State  of  Ohio. 

3.  Premier  Energy  Corporation, 
incorporated  in  the  State  of  Ohio. 

4.  U.S.  Oil,  incorporated  in  the  State  of 
Ohio. 

5.  PIC  Corporation,  incorporated  in 
die  State  of  Ohio. 

6.  D-A  Lubricant,  Inc.,  incorporated  in 
the  State  of  Ohio. 

7.  Premier  Fastener  Limited  (Canada), 
incorporated  in  the  Province  of  Ontario 

8.  Premier  Industrial  (U.K.)  Limited, 
incorporated  in  United  Kingdom. 

9.  Premier  Industrial  France  S.AR.L, 
incorporated  in  France. 

10.  Premier  Industrial  Belgium  S.A.. 
incorporated  in  Belgium. 

11.  N.V.  Certanium  Services,  S  A., 
incorporated  in  Belgium. 

12.  Premier  Industrial  Holland  B.V., 
incorporated  in  Holland. 

13.  Certanium  B.V.,  incorporated  in 
Holland. 

14.  Certanium  (Deutschland)  Gmbh. 
incorporated  in  Germany. 
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15.  Premier  Foreign  Sales  Corporation. 
Inc.,  incorporated  in  Virgin  Islands. 

B.  1.  Parent  corporation  and  address 
of  principal  office:  V-B  Williams 
Furniture  Company,  Inc.,  602  Fulton 
Sti«et,  P.O.  Box  1480,  Sumter,  Soutii 
Carolina  29151. 

2.  Wholly-owned  subsidiary  which 
vdll  participate  in  the  operations,  and 
State  of  incorporation:  VBW  Trucking, 
Inc.,  State  of  incorporation:  Virginia. 
Norata  R.  McGee, 
Secretary. 

[FR  Doc.  89-18843  Filed  8-10-89;  8:45  am] 
I  COOK  7SM-01-M 


In  addition,  one  copy  of  all  comments 
must  be  sent  to  all  parties  of  record. 


[Na  40220] 

Beseemer  A  Lake  Erie  Railroad  Ca 
PetMonfor  Declaratory  Order 
Concerning  Interchange  FacHKiee 
Trackage  RIghta 

AQENCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  Institution  of 

Proceeding. 


summary:  Bessemer  and  Lake  Erie 
Railroad  Company  (Bessemer)  filed  a 
petition  on  April  11, 1989,  requesting  the 
Commission  to  issue  a  dedaratory  order 
finding  that  neither  the  threat  of  a 
secondary  boycott  nor  an  actuad 
secondary  boycott  by  a  striking  union 
excuses  rail  common  carriers  from 
providing  reasonable  interdiange 
facilities  as  required  by  section  10742  of 
the  Interstate  Commerce  Act  or  from 
honoring  the  terms  of  valid,  existing 
trackage  rights  agreements.  We  find  that 
this  petition  discloses  a  sufficient 
controversy  to  warrant  a  proceeding 
under  5  U.S.C  554(e)  and  therefore 
institute  sudi  a  proceeding. 
DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  by  filing  and  receiving 
written  comments  on  the  issues  must  file 
a  notice  of  intent  to  do  so  by  August  21, 
1989.  We  will  issue  a  service  list  of  the 
parties  of  record  shorUy  after  the  due 
date  for  notices  of  intent  to  participate. 
Initial  written  comments  must  be  filed 
by  30  days  from  the  date  of  service  of 
the  service  list  Reply  comments  must  be 
filed  by  60  days  from  the  date  of  service 
of  the  service  list  Comments  must  be 
served  upon  all  parties  of  record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  275-7245  [TDD 
for  hearing  impaired:  (202)  275-1721]. 
AnoRFMBt;  An  original  and  10  copies  of 
all  notices  of  intent  and  comments  must 
be  sent  to:  Office  of  the  Secretary,  Case 
Control  Branch,  Attn:  Docket  No.  4022a 
Interstate  Commerce  Commissian, 
Washington.  DC  20423. 


:  Additional 

information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  tiie  full  decision,  write  to,  call 
or  pick  up  in  person  bom:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone:  (202) 
289^(357/4359.  [Assistance  for  die 
hearing  impaired  is  available  through 
TDD  services  (202)  275-1721.] 

Decided:  August  4, 1980. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chaiiman  Simmons,  Commissioners 
Andre,  Lamboley,  and  niillips. 

Norata  R.  McGee, 

Secretary. 

[FR  Doc.  89-18840  Filed  8-10-89;  8:45  am] 


[Na  29886  (Sub  1)1 

Offldal-Souttiwestem  DMeions;  Joint 
RateDivWona 

AOENCv:  Interstate  Commerce 
Commission. 

action:  Final  dedson. 


r:  TTie  orders  prescribing  joint 

rate  divisions  in  Official-Southwestern 
Divisions,  287  LC.C  553  (1953)  and 
subsequent  decisions  are  vacated. 

DATES:  This  action  is  effective  on 
September  11, 1989. 

FOR  FURTHER  nmNIMATION  CONTACT: 

Joseph  H.  Dettinar,  (202)  275-7245. 
SUFPtEMENTARV  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call 
or  pidc  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone  (202) 
280-4357/4359.  Assistance  for  hearing 
impaired  is  available  through  TDD 
service  (202)  275-1721. 

Decided-  August  4, 1989. 

By  the  Commission,  Chairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
NnvtaR.  McGee 
Secretary 

[FR  Doc.  89-18841  Filed  5-10-89;  8:45  am] 


[Flnanee  Doekal  No.  81518] 

Chattooga  A  CMckamauga  RaRway  Co. 
Grant  of  Overhead  Tradage  RIghta  by 
the  Alabama  Great  Southern  RaBroad 
Co..etaL 

The  Alabama  Great  Southern 
Railroad  Company  (AGS)  has  agreed  to 
grant  overhead  trackage  right  to 
Chattooga  &  Chickamauga  Railway  Co. 
(Chattooga)  between  milepost  G-2.66.  at 
a  connection  with  the  Tennessee, 
Alabama  &  Georgia  Railway  Company 
(TAG)  line  and  milepost  G-1.02  at  the 
north  end  of  Shipp  Yard  in  Chattanooga, 
TN,  a  distance  of  approximately  1.6 
miles.  Central  of  Georgia  Railroad 
Company  (COG)  also  agreed  to  grant 
overhead  trackage  rights  to  Chattooga 
between  milepost  C-445.4,  at  the  north 
end  of  the  Chattanooga  to  Lyerly,  GA 
line  of  COG  to  be  leased  to  Chattooga*, 
and  milepost  C-447.2.  COG  has  also 
agreed  to  grant  overhead  trackage  rights 
to  Chattooga  over  its  Alton  Park  Spur 
between  milepost  C-445.4  and  its 
connection  with  TAG  at  milepost  TA 
3.94,  a  distance  of  approximately  3.3 
miles,  all  in  Chattanooga,  TN.  TAG  has 
agreed  to  grant  overhead  trackage  rights 
to  Chattooga  between  mflepost  TA  3.94. 
at  the  north  end  of  TAG's  ^e  line  to  be 
leased  to  Chattooga,  and  milepost  TA 
3.39,  at  TAG'S  connection  with  AGS,  a 
distance  of  approximately  .55  miles  in 
Chattanooga,  TN.  The  overhead 
trackage  lights  referenced  in  this  notice 
will  become  effective  on  August  11, 
1989,  or  when  the  Commission  grants  a 
petition  for  exemption  in  Finance 
Docket  No.  31517,  Chattooga  » 
Chickamauga  Railway  Co.— Lease  and 
Operation— Central  of  Georgia  Railroad 
Company,  et  al.,  and  die  lease  is 
consummated,  whichever  date  is  later. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d)  may 
be  filed  at  any  time.  The  filing  of  a 
petition  to  revoke  will  not  stay  die 
transaction.  Comments  must  be  filed 
with  the  Commission  and  served  on: 
Lester  A.  Sittier,  Chattooga  & 
Chickamauga  Railway  Co.,  P.O.  Box  128, 
137  Main  Street  Cooperstown,  NY 

'  The  trackage  tighta  in  thia  proceeding  connect 
with  two  linet  that  an  the  subject  of  a  niatad 
praceeding  docketed  as  Finance  Docket  No.  31517, 
Chattooga  ft  Chickamanga  Railway  Co— Lease  and 
Operation— Central  ol  Georgia  Railroad  Company, 
et  aL.  filed  July  24.  issa  In  ttiat  praoeediiv. 
Chattooga  sedcs  exemption  authority  under  48 
U.S.C  10506  from  the  praviaions  of  4B  U.&C  1U4S, 
eltq.,  to  lease  and  opantr  (1)  COCa  4Sa-a^ 
line  between  s^epoet  C-44B4  at  CbattaiioagB,  IN, 
and  milepost  C-ass.S  at  Lymly,  GA:  and  (2)  TACs 
lS.2-mlle  line  between  milepoet  TA  SM  at 
Chattanoaga,  1T4  and  BJlapoet  FA  2S.1  at  Hedgas, 
GA. 
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13328.  and  Maik  D.  Mnvoidt,  NoffsHc 
SoQthetn  Gorpanttaa,  Item 
Csngmefctal  Plaos.  Norfolk.  VA  laSM- 
2191. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  bjf 
the  trackage  ri^^  vill  be  protected 
pnrsnant  to  Noifblk  and  Western  Ry. 
Co.— Trackage  Ri|^tB— BN,  354 1.C.C. 
605  [1978).  88  mothfied  fai  Mendocino 
Coast  Ry.,  faic— Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Datad:Ai«uatl.igea 

By  the  CommiMioii,  Ime  F.  Mackall, 
Director,  Office  of  Praceedmgt. 

Nontal.MoCM, 

Secretary. 

[FR  Doc.  m-tBBfS  POad  8-10-89;  »M  un] 


DEPARTIIENT  OF  LABOR 

Offlc*  of  <lM  SscMtary 

Agsnqr  RacordkMpino/Rvportlng 
Rvqidrvniwits  Under  Ravtew  by  th« 

OfflCS  of  HKHQOTTMIIt  WKI  BudgVl 

Backgroaad:  "At  Dqwrtmeiit  of 
Laimt,  in  uui'yiug  out  iteiespanifinlities 
under  te  BapenMak  ReducttoD  Act  (44 
U.SjC.  CkaiptCT  SB,  ooiisiden  oomments 
on  the  teportiBB  jout  lecordkaeping 
req«im>eiits  thM  wSH  sfhot  tiw  pabbc. 

LisfofBecer^tBeping/Beporting 
Reguirmmatt  UadBrMenew:  As 
necessary.  ^  Deparhaent  of  Labor  wID 
publkh  aiiat  si  te  Ageaqr 
recordkaqriag/iepofting  leqmrements 
under  review  ^  te  Office  of 
Maaagemeatfindftidget  (OMB)  aiDce 
the  last  list  wupabiisfaed.  Hie  bit  wfll 
have  all  oittiea  giuupad  into  new 
collections,  sniaianB,  axtensifaiB,  or 
reinstatements.  The  Departmental 
Clearance  Office  will,  upon  leqaeat,  be 
able  to  advise  meaibeis  of  the  pabbc  of 
the  nature  of  the  particular  snbmiasion 
they  are  intefssted  in. 

Each  eatiy  may  contain  the  Ibllowiag 
ixiformatian: 

The  Agenqr  of  the  Department  issasag 
this  recaidkeaping/tefMrting 
requirement. 

The  titie  of  the  recordkeeping/ 
reporting  laqoinment. 

The  Okffl  and  Agency  identification 
numbers,  if  appUc^e. 

How  often  tbe  recotdkaetHpg/ 
reporting  feqaiiement  is  needed. 

Who  will  be  reciirired  to  or  ariced  to 
report  or  keep  xeoords. 

Whether  smd  businfesps  or 
organJaatians  are  sfcrtart 

An  estisasite  «f  the  lolal  Bonbar  of 
hours  needed  to  cumply  wi4i  the 
recordkeeping/reporting  requirements 
and  the  average  hours  per  respondent 


Hm  """^t'  of  foras  in  the  reqoest  for 
approvai,  if  appboable. 

An  abstract  dffsoribing  the  need  for 
and  uses  of  the  infonaation  coUectioo. 

Commenta  aad  Q/Matians:  Copies  of 
the  ffecordkeeping/re^orting 
requirements  may  be  obtained  by  calling 
the  Departmental  Claaiance  Officer, 
Paul  E.  Larson,  telephcme  (202)  523-6331. 
Comments  and  questkms  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Larson.  Office  of  Information 
Management,  U.S.  Department  of  Labor 
200  Constitution  Avenue  NW.,  Room  N- 
1301,  Washington.  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  AHairs, 
Attii:  0MB  Desk  Officer  for  {BIS/DM/ 
ESA/ETA/OIJ^/MSHA/OSHA/ 
PWBA/VETS),  Office  of  Management 
and  Budget  Room  3208,  Washington,  DC 
20503  (Telephone  [202]  395-6880). 

Any  member  of  tha  public  who  wants 
to  comment  on  a  recordkeeping/ 
reporting  requirement  which  has  been 
submitted  to  OMB  should  advise  Mr. 
Larson  of  this  intent  st  Ae  earHest 
possible  date. 

Extension 

Employment  Standards  Administration 
Regulations,  29  CPR  part  4 — ^Labor 

Standards  for  Federal  Service 

Contracts 
121S-0150;  SCA-4 
Onoooasion. 

Basinesses  or  odnr  for  profit;  small 
businesses  or  orgamtatians  18,980 
respondents;  16,158  total  hours;  f  to  90 
min.  per  response. 

Reporting  requirements  in  Service 
Contract  Act  regulatfens  applicable  to 
employers  poilufBiiii^  on  service 
contracts  with  the  Faderal  government 

Employment  Standasds  Administralfon 
Operator  Controvenion;  Operator 

Response 
1215-0058;  CM-970  Sid  CM-670a 
On  occasian 

Businesses  or  ottier  for  profit;  small 
businesses  or  mgaoiKatians  5,000 
respondents;  2,500  tdtal  hoars;  15  min. 
per  response;  2  fosms. 

These  Jorms  are  used  fay  coal  nine 
operators  to  controvert  an  hntial  Finding 
or  to  agree  or  disagree  with  potential 
liability  for  payment  of  Black  Lung 
benefits  under  the  Act. 

Mine  Safety  and  Health  Administration 
Annual  Status  Report  and  Certification 

and  Weekly  Inspections  of  Refuse 

Piles  and  Impoundments 
1219-0015 
Businesses  and  other  for  profit;  small 

businesses  or  organizations. 


rBGordksspnQ 

"=* 

Fiw- 

Average 
Ime  par 

(taun) 

Annual  Status 

846 

Annu- 

2 

siiy 

oenification. 

WeeMy 

320 

WaeMy 

3 

WeeMy 

478 

do 

t 

without 

mstfumena. 

101,116  total  burden  hours. 

Requires  coal  mine  operators  to 
submit  to  MSHA  an  annaal  status  report 
and  certification  on  impoundmeats  and 
hazardous  refuse  piles;  and  to  keep 
records  of  the  results  of  weekly 
examinations  and  instnmientation 
monitoring  of  impoimdments. 

Signed  at  Washington,  DC  this  7th 
day  August  1988. 
PaulB.Lanan,  I 

Deparlmeatal  CSmaanoe  Offiamr. 
[FR  Doc.  e»-188iB  FBed  8-10-88;  8.-45  am] 
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AdminMratton 
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Arvin 
Dai 


Pursuant  to  a  remand  t^  the  U.& 
Court  of  International  Trade,  dated  )idy 
14, 1989,  in  Former  Employem  of  Arvin 
Supreme,  lac,  v.  Secretary  of  Labor 
(USCrr  88-08-00463)  the  D^artment 
makes  the  foBowiiig  negative 
determination  on  remand  for  workers  of 
Arvin  Supreme,  Ina,  Princeton. 
Kentudcy. 

The  workers  at  Arvin's  Princeton, 
Kentucky  plant  pioduoed  auto  exhaoti 
systems  (muBleES  and  pb>e8)  for  the 
aftermarket 

Tlie  Deparbaent's  initial  denial  was 
based  on  the  fact  that  the  "ocntribnted 
importantly"  test  of  the  Graup  Etigibality 
Requirements  of  the  Trade  Act«{  1974 
was  not  met  The  "conttibatad 
impertandy"  test  is#ensraU|r 
demonstrated  by  a  teat  of  the  woiiiers' 
firm's  customers.  The  Department's 
survey  of  customers,  which  accounted 
for  a  substantial  porfioa  of  Andn 
Supteme's  1S87  sales  darJine,  shows 
diat  none  d  the  respondents  increased 
their  imparts  of  mufflers  and  pipes. 

The  Department  requested  the  remand 
to  include  additional  findings  on  the 
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transfer  of  production  and  on  die 
imports  of  mufflers  bom  Mexico. 

The  new  findings  show  increased 
production  of  mufflers  and  pipes 
together  with  increased  average 
employment  at  the  domestic  transfer 
plant  in  the  first  three  months  of  1988 
compared  to  the  first  three  months  of 
1987  while  the  Princeton  plant 
experienced  decreased  production  and 
decreased  average  employment  during 
the  saiae  periods.  A  domestic  transfer  of 
production  fiom  Princeton,  Kentacky  to 
another  domestic  plant  would  not 
provide  a  basis  for  a  certification.  Also, 
the  type  of  muffler  imported  fiom 
Mexico  was  never  produced 
domestically.  The  Mexican  imports 
complemented  Arvtn's  muffler  line  and 
amounted  to  less  than  one  percent  of 
Arvin's  total  production. 

The  equipment  used  in  mannfecturing 
auto  mufflers  and  pipes  at  Princeton 
was  transferred  to  other  domestic 
corporate  plants,  scrapped,  or  sold  to 
other  domestic  plants  or  to  foreign 
subsidiaries  and  affiliates.  However,  the 
products  in  question  are  mtifflers  and 
pipes  for  auto  exhaust  systems  not  the 
machinery  used  in  their  manufacture. 

Condusion 

After  reconsideration,  I  affirm  the 
original  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 
assistance  to  workers  of  Anrin  Supreme 
Inc.,  Princeton,  Kentucky. 

Signed  at  Washington.  DC  tliis  3rd  day  of 
August  1989. 

Stephen  A.  Wandoar, 

Deputy  Director,  Office  of  Legislation  and 

Actuarial  Servioea,  UIS. 

[FR  Doa  e»~im»  Filed  8-10-88;  8:45  am] 
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Economy  Color  Cord,  Inc.,  at  aL; 
Datarmlnationa  Regarding  Etlglblltty  to 
Apply  for  Worker  Ad)ustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
July  1989. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  grotip  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  Tliat  a  significant  number  or 
proportion  of  ttie  workers  in  the 
woricers'  firm,  or  an  ^ipn^riate 
subdivision  diereoi  have  become  totally 
or  partially  sqwrated. 


(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantiy  to  the 
separations,  or  threat  thereof  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Deteiminations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantiy  to  worker 
separations  at  the  firm. 

TA-W-22,963:  Economy  Color  Card, 

Inc.,  Roselle,  NJ 
TA-W-23,027:  Challenger  Circle  P. 

Trenton.  NJ 
TA-W-22,971:  Lumbered  Corp^ 

Woodbridge,  NJ 
TA-W-23,017;  Stryher  Machine 

Products  Co.,  Trenton,  NJ 
TA~W-22J>74;  PancraU  Co.,  Casper, 

WY 
TA-W-22,942:  Miami  Carey  Corp.. 

Swainsboro,  CA 
TA-W-22,941;  Mark  Producing,  Inc., 

Houston,  TX 
TA-W-22.895;  Kearfott  Guidance  » 

Navigation  Corp.,  Little  Falls,  NJ 
TA-W-22,901;  Peerless  Tube  Co.. 

Bloomfield,  NJ 
TA-W-22,917;  Delta  Products-Means 

Industries.  Bay  City  Div.,  Bay  City, 

MI 
TA-W-22,930:  Rototec,  Inc^  Odessa,  TX 
TA-W-22,924;  McMarz  Marble.  Inc., 

Granbury.  TX 
TA-W-22,933;  Chase  Packaging  Corp., 

Hudson  Falls,  NY 
TA-W-22,998;  DuPont  Co..  Pompton 

Lakes,  NJ 
TA-W-22.760;  Bright  Star  Industries. 

Inc..  Clifton.  NJ 
TA-W-22.939;  Kennedy  Mills, 

Janesville,  WI 
In  the  following  cases,  the 
investigation  revealed  that  cnterion  (3) 
has  not  been  met  for  the  reasons 
specified. 
TA-W-23,037;  CNB  Batteries, 

Leavenworth,  KS 
Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA-W-22,969;  Institute  for  Scientific 
Information,  Cherry  Hill,  NJ 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22^79:  Textron,  Inc.,  Randall 
Div.,  Cambridge,  OH 


Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,892;  Hyster  Co.,  Sulligent,  AL 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,919:  Digitran,  Inc.,  Lafayette, 
LA 

Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA-W-23,064;  Petroleum  Information, 
Log  Div..  Midland,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

^4-1^-22,5125;  Mid-Continent  Supply 
Co.,  Fort  Worth.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22.931:  Scown  Enterprises,  Inc. 
Denver.  CO 
Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 

TA~W-23.005;  Haake  Buchler 
Instruments.  Inc.  Fort  Lee,  NJ 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-22,9B1;  Trico  Industries,  Inc., 
Sidney.  MT 

U.S.  imports  of  oilfield  machinery  are 
negligible. 

TA-W-22.912;  ADT  Security  Systems, 
Clifton.  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-23,048;  Unisys  Corp..  Secaucus, 
NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-23,025;  CDI  Corp..  Secaucus,  NJ 

The  workers'  firm  does  cot  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,962:  E.  W.  Bowman,  Inc, 

Uniontown,  PA 
Increased  imports  did  not  contribute 
importantiy  to  workers  separations  at 
the  firm. 
TA-W-2Z949;  Transmission 

Technology  Co.,  Inc,  Fairfield,  NJ 
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The  woikera'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,aea;  Idea  Courier  (Formerly 
AtcaJel  Servcom),  Birmingham,  MI 
Hie  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,918;  Deucalion  Research,  Inc., 
Williston.  ND 
U.S.  imports  of  drilling  fluid  are 
negligible. 

TA-W-22,B22:  Marathon  Oil  Co., 
Welder  Field,  Sinton,  TX 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,923;  Marathon  Oil  Co.. 
Welder  Gas  Plant,  Sinton,  TX 
Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-224)03;  Continental  Laboratories. 
Billings.  MT 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met 
Employment  did  not  decline  during  the 
relevant  period  as  required  for 
certificadon. 

TA-W-22^*4;  Mundy  Contract 
Maintenance.  Inc.,  Houston,  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  lot  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-^MS;  Colling  Production 
Service,  Inc.,  Casper,  WY 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-22,9iO;  Us  Wilson.  Inc.  Carmi. 
IL 

Increased  imports  did  not  contribute 
importantly  to  woricers  separations  at 
the  firm. 

TA-W~23.082:  Leo  Dress.  Inc..  New 
York.  NY 
Increased  imports  did  not  contribute 
importantly  to  woricers  separations  at 
the  firm. 

TA-W-22.937;  Cower  Pumping  Service, 
Inc.,  Eldorado,  TX 
Increased  imports  did  not  contribute 
importanUy  to  workers  separations  at 
the  firm. 

TA-W-22,914:  Colder  Services,  Co., 
Farmington,  NM 
The  woricers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Itade  Act  of 
1874. 

TA'-W-i2,9B0:  Bausch  »Lomb,  Inc.. 
Optical  Systems  Div.,  Rochester. 
NY 


Increased  imports  did  not  contribute 
ImportanUy  to  workers  separations  at 
the  firm. 
TA-W-23,0^  Victrwc  Wharton.  NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  flie  Trade  Act  of 
1974. 

TA-W-23,067;  Rogg&i  Gas  Processing 
Co.,  Roggen.  CO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  ttie  Trade  Act  of 
1974. 

TA-W-22,99^  Everseal  Manufacturing 
Co.,  Inc.,  Ridgefield,  NJ 

Increased  imports  did  not  contribute 
importantly  to  workers  separations  at 
the  firm. 

TA-W-^,018:  Tiara  Manufacturing 
Potosi,  MO 

Increased  imports  did  not  contribute 
importanUy  to  workers  separations  at 
the  firm. 

TA-W-22,997;  D.L  Mud,  Inc.,  New 
Orleans,  LA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-^i2,9^  Bendix  Safety  Restraints 
Systems.  KnoxvUle,  TN 
Increased  imports  did  not  contribute 
importanUy  to  woricers  separations  at 
the  firm. 

TA-W-23,006;  High  Mountain 

Inspection  Service,  Inc.,  Mills,  WY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,972:  M  »  G  Convoy,  Inc.,  New 
Stanton,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,990;  Bancroft »  Martin,  South 
Portland,  MI 

Increased  imports  did  not  contribute 
importanUy  to  workers  separations  at 
the  firm. 

TA-W-23,019;  Bolts  Unlimited, 
Farmington,  NM 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-22,880:  Baroid  Corp.,  Shaffer 
Div.,  Houston,  TX  and  Operating  at 
Various  Locatioas  in  The  Following 
States:  TA-W-2t,8aOA;  CA,  TA-W- 
22,8aOB;LA,  TA-W-r22,8a0C;  OK 
TA-W-22.8aOD;  TX  TA-W-22,880E; 
WY 
U.S.  imports  of  oilfield  machinery  are 

negligible. 


TA-W-22,877:  Baroid  Corp..  Atlas 
Bradford  Div..  Houston.  TXand 
Operating  at  Various  Locations  in 
The  Following  States:  TA-W- 
22.877A:  AK  TA-W-22,877B;  Co, 
TA-W-22.877C;  LA.  TA-W-22.877D: 
OK  TA-W-22,877E;  TX  TA-W- 
22,877F:  WY 
U.S.  imports  of  oilfield  machinery  ere 

negligible. 

Affirmative  Determination 

TA-W-r22,9B5:  Geiter  Bebywear,  Three 
Oaks,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1, 
1988. 

TA-W-22,910;  U.SJi.  Knitwear  Corp., 
Brooklyn,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  24, 
1988  and  before  July  23. 1989. 

TA-W-^,043;  Mueller  Power  Tongs, 
Inc.,  Stamford,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  21, 
198& 

TA-W-22,947:  Senior  Drilling  » 

Exploration  Co.,  Inc.,  Lafayette,  LA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  27, 
1988  and  before  December  31. 198& 

TA-W-22fieO:  C  »A  Wallcoverings. 
Inc.,  Cheektowaga,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
1988. 

TA-W-22,978:  Tech-Sertice/TXX 
(^ration,  Breckenridge,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1988. 

TA-W-22,943;  Mosler,  lac.,  Hamilton, 
OH 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  insidated  vault  door 
for  fire  resistive  safes  separated  on  or 
after  May  S,  1988. 

TA-W-22.964;  GTE  Products  Corp.,  U.S. 

Lighting/Consumer  Div., 

Montoursville,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  11, 
198a 

TA-W-22,973;  Oxford  Saperconducting 
Technology,  Carterat,  NJ 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  suptrconducting 
magnets  at  the  Carteret.  NJ  plant 
separated  on  or  after  May  4, 1988. 

TA-W-22.9S2:  Wedge  Wireline,  Inc. 
Odessa,  TX  and  Oparating  Out  of 
Locations  in  The  Following  States: 
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TA-W-22.9B2A;  TX,  TA-W- 
22.952C;  OK,  TA-W-2Z9S2B;  LA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  1, 

1988. 

TA-W-22.885;  Cardone  &  Baker.  Inc., 

Brooklyn,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  17, 
1988  and  Before  June  30, 1989. 
TA-W-22,951;  USECB  Joint  Venture, 

Riverton,  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  5, 
1988. 
TA-W-22,903:  Philips  Circuit 

Assemblies,  West  Lafayette.  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  20, 
1988. 

TA-W-22,921;  Mgidenform  Bras,  Perth 
Amboy,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  25, 
1988  and  before  March  31, 1989. 
TA-W'^2,928:  Production  Plated 
Plastics,  Richland,  MI 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
15, 1988. 

TA-W-22,911:  AT  »  T  Information 
System,  Los  Angeles,  CA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1. 
1988. 

TA-W-22.975:  Pearson-Sibert  Oil  Co  of 

TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3, 
1988. 
TA-W-22.975  Pearson-Sibert  Oil  Co., 

Mi^and,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  3. 
1988. 
TA-W-^.934:  Coppedge  Oil  and  Gas. 

Inc.  Piano,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1. 
1988  and  before  January  1, 1989. 
TA-W-22,945:  Northronics  Co.,  Inc. 

Minneapolis,  MN,  andDassel,  MN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after 
September  1, 1988. 
TA-W-22,059;  Lone  Star  Logging  Co.. 

Inc.  Talpa.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  28, 
1988. 
TA-W-22.954:  Accurate  Parts  Co.. 

Kokomo.  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  aftn  May  9. 
1988. 
TA-W-22.aa0i  Keyntone  Camera, 

Clifton,  NJ 


A  certification  was  issued  covering  aD 

workers  separated  on  or  after  AprU  19, 

1988. 

TA-W-22,932:  Wells  Mfg.  Corp., 
Manning,  lA 
A  certification  was  issued  covering  aU 

woricers  separated  on  or  after  May  1. 

1989. 

TA-W-21.785:  Magic  Marker 

Industries/Dynamics,  Inc,  Trenton, 
NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  November 

7,1988 

TA-W-22,913:  Brookfield  Petroleum, 
Inc..  Tulsa,  OK 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  28. 

1988  and  before  July  1, 1989. 

TA-W-22,921  Revlon  Implement  Corp., 
Irvington,  NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  1, 

1988. 

TA-W-22,890:  Gator  Industries,  Inc, 
Hialeah,  FL 
A  certification  was  issued  covering  all 

woricers  separated  on  or  after  April  20, 

1988. 

TA-W-22.879;  Baroid  Corp.,  Sperry-Sun 
Drilling  Service,  MWD  Div., 
Headquartered  in  Houston,  TXand 
Operating  at  Various  Locations  in 
The  Following  States:  TA-W- 
22.879A  AK,  TA-W-2Z.879C;  TX, 
TA-W-22,879B:  LA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January 

31, 1988. 

TA-W-22,881;  Baroid  Corp.,  Sperry-Sun 
Drilling  Service,  Sperry/Sun/ 
Baroid  Logging  Systems  Div., 
Headquartered  in  Houston,  TX  and 
Operating  at  Various  Locations  in 
The  Following  States:  TA-W- 
22.881A;  AL,  TA-W-22,88lB;  AK, 
TA-W-22,881C;  CA  TA-W- 
22.881D:  CO,  TA-W-22,881E;  LA 
.TA-W-22,881F;  MS,  TA-W- 
22,881G;  OK.  TA-W-22.881H;  TX. 
TA-W-22381I:  WY 
A  certification  was  issued  covering  all 

workers  separated  on  or  efter  January 

31.1988. 

TA-W-22,878;  Baroid  Drilling  Fluids, 
Inc.,  Headquartered  in  Houston, 
TX,  Operated  at  Various  Locations 
in  The  Following  States:  TA-W- 
22,878A;  AK,  TA-W-22,878B;  AZ. 
TA-W-22,878C;  AR.  TA-W- 
22,8780;  CA  TA-W-22,878E;  CO, 
TA-W-22,87aF:  IL.  TA-W-22,878G; 
KS,  TA-W-22,878H;  KY.  TA-W- 
22,8781;  LA  TAr-W-22,87q;  MS, 
TA-W-22,878K;  MO.  TA-W- 
22.87«.;  MT,  TA-W-22,878M;  NV, 
TA-W-22,878N;  NM,  TA-W- 


22,8780;  OR  TA-W-22.878P:  OK, 
TA-W-22,878Q;  PA  TA-W- 
22,878R;  SD.  TA-W-22,878S;  TX, 
TA-W-22,878T;  UT,  TA-W- 
22,878U;  WV,  TA-W-22,878V;  WY, 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January  1, 

1989. 

TA-W-22,996;  Hanna  Instruments, 
Woonsocket,  RI 
A  certification  was  issued  covering  all 
workers  engaged  in  the  manufacturing 
of  hydrometers  thermohydrometers,  RH 
transmitters  and  chemical  test  kits 
separated  on  or  after  May  9, 1988  and 
before  May  31. 1989. 

TA-W-23,012:  Mamary  Brothers,  Inc, 
New  York,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  9, 
1988. 

TA-W-22,935;  Encino  Shirt,  Lie, 
Moulton,  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  2, 
1988  and  before  July  25, 1989. 

TA-W-23,021;  Wells  Lament  Div., 

Mormon  Holdings,  Inc.,  Oak  Grove, 
LA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  17, 

1988. 

TA-W-22,950:  Tristar  Sports,  Inc., 
Middletown,  CT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  1, 
1988. 

TA-W-23,967:  Howard  Martin  Knitting 
Mills,  Inc.,  Ridgefield.  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1988  and  before  July  30, 1989. 

TA-W-23,970;  Kolo  Cutting  Room, 
Ridgefield,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1988  and  before  July  sa  1989. 

TA-W-23,977:  Sally  Gee,  Inc, 
Ridgefield,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  15, 
1988  and  before  July  30, 1989. 

I  hereby  certify  that  the 
aforementicmed  determinations  were 
issued  during  the  mcmth  of  July  1989. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  6434, 
U.S.  Department  of  Labor,  601 D  Street 
NW.,  Washington,  DC  20213  during 
normal  business  hours  or  will  be  maUed 
to  persons  to  write  die  above  address. 


-  I 
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Dated  Auguat  1. 198a 

Marvin  kiLPooiu. 

Director,  Office  of  Trade  Adjiatment 
AtMiataaoe. 

[FR  Doa  ae-18851  Filed  6-10-88;  8:46  am] 


[TA-W-22^7»] 

FoTMl  ON  Corp^  N«gatlv« 
unMiranmofi  of  i  ■■coniiasniiion 

On  July  7, 1989,  the  Department  issued 
an  Affinnattve  Determination  Regarding 
Application  for  Reconsideration  for 
workers  and  former  workers  at  Forest 
Oil  Corporation,  Corpus  Christi,  Texas. 
This  notice  was  published  in  the  Fednal 
Ragistar  on  July  19. 1980  (54  FR  30289). 

Tlie  petitioner  supported  by  the 
company  submitted  new  data  on  sales 
of  natural  gas  and  crude  oil  and 
provided  a  list  of  major  customers. 

The  Corpus  Christi  operation 
produced  primarily  natural  gas.  The 
Department's  initial  investigation 
showed  that  the  decreased  sales  and/ or 
production  criterion  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  of  1974  was  not  met 

In  order  for  a  worker  group  to  become 
certified  eligible  to  apply  for  trade 
adjustment  assistance  it  must  meet  all 
three  of  the  Group  Eligibility 
Requirements  of  the  Ttade  Act— a 
significant  decrease  in  employment,  an 
absolute  decrease  in  sales  or  production 
and  an  increase  in  imports  "contributed 
importantly"  to  woiker  separations,  llie 
"contributed  importantly"  test  is 
generally  demonstrated  by  a  survey  of 
the  customers  of  the  woricers'  firm. 

Although  the  Corpus  Christi  operation 
meets  the  first  two  criteria  of  the  Group 
Eligibility  Requirements,  it  was  found  on 
reconsideration,  that  it  did  not  meet  the 
"contributed  importantly"  test 

Tlie  Department  surveyed  the  major 
customers  of  the  Corpus  Quisti 
operation  which  accounted  for  nearly  all 
of  Corpus  Christi's  natural  gas  sales  in 
1968  and  found  that  none  ef  the 
customers  imported  natwal  gas.  Also, 
customers  purchasing  crude  oU  from 
Corpus  Christi  reported  decreased 
purchases  of  imported  crude  oil  in  th^ 
first  half  of  1988  compared  to  Uie  same 
period  in  1987. 

Investigative  findings  reveal  that 
worker  separations  at  Corpus  Christi 
were  the  result  of  a  management 
reorganization  in  early  1980  when  the 
Corpus  Christi  office  was  combined  with 
the  Lafayette.  Louisiana  office. 

Condustoo 

After  reconsideration.  I  affirm  the 
oiigioal  notice  of  negative  determination 
of  eligibility  to  apply  for  adjustment 


assistance  to  workers  and  former 
workers  of  Forest  C^  Corporation. 
Corpus  Christi,  Texas. 

Signed  at  Washington.  DC  this  4th  day  of 
August  1988.  . 

Baibara  Ann  Fanner.  1 

Director,  Office  ofProffmn  Management, 

UIS. 

[FR  Doc  80-18845  FUed  8-10-80: 8:45  am} 


rTA-W-22.5561 


Valex  Patrolmim,  Ine^  Negative 
Datarmlnation  Ragard  ing  Application 
for  Raconaldaration 

After  being  granted  a  filing  extension, 
one  of  the  petitionen  requested 
administrative  recoasideration  of  the 
Department's  negative  determination  on 
the  subject  petition  for  trade  adjustment 
assistance.  The  initial  petition  was  filed 
on  behalf  of  workers  at  Valex 
Petroleum.  Incorporated.  Denver. 
Colorado.  The  denial  notice  was  signed 
on  April  18, 1989  and  published  in  the 
Federal  Register  on  May  23, 1989  (54  FR 
22379). 

Pursuant  to  29  CFR  go.l8(c) 
reconsideration  may  be  granted  under 
the  following  drciunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considertd;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  pnxkced  crude  oil  and 
natural  gas  with  crude  oil  accounting  for 
the  predominant  portion  of  production. 

In  order  for  a  woAer  group  to  be 
certified  eligible  to  apply  for  adjustment 
assistance  it  must  meet  all  three  of  the 
Group  Eligibility  Requirements  of  the 
T^ade  Act  including  the  "contributed 
importantly"  test  Woricers  at  Valex 
Petroleum  met  the  decreased 
employment  and  decreased  production 
and/or  sales  criteria  but  did  not  meet 
the  "contributed  in^ortantly"  test  of  the 
increased  import  criterion. 

Ilie  "contributed  importantly"  test  is 
generally  demonstrated  by  a  survey  of 
the  workers'  firm's  customers.  The 
Department's  survey  showed  that  the 
customers  who  accounted  for  the 
predominant  portion  of  the  crude  oil 
sales  of  Valex  reduced  their  purchases 
of  imported  crude  (41  in  the  &«t  half  of 
1988  compared  to  the  same  period  in 
1987. 


The  claim  that  the  Delpartment  should 
have  considered  the  decline  in  domestic 
crude  oil  prices  in  the  ftst  half  of  1988 
since  they  were  the  resalt  of  increased 
U.S.  imports  of  crude  ofl  would  not 
provide  a  basis  for  certffication.  Price  is 
not  one  of  tiia  Gnnqi  Eligibility 
Requirementa  for  oarttflcation. 

Condurion 


After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  3rd  day  of 
August  1989. 

[FR  Doc.  89-18844  nied  8-&0-89;  6:45  am] 


Labor  CartNication  Proeaaa  for  ttw 
Tamporary  Employmant  of  ANona  In 
Agrlcultura  In  tha  Unitad  Stataa; 
Enforeamant  ofJob  Offara  with  H-2A 
Applicatlona 

agency:  Employment  and  training 
Administration.  Labor. 


ACnow  Notice:. 


summary:  On  February  27. 1989,  the 
Employment  and  Training 
Administration  (ETA)  itsued  a  policy 
memorandum  clarifying  an  employer's 
responsibilities  to  U.S.  and  alien 
workers  in  the  event  that  the  employer's 
application  for  temporary  alien 
agricultural  labor  (H-2A]  certification  is 
granted  in  whole  or  in  part,  or  is  denied. 
The  memorandum  explains  the 
employer's  obligations  wiA  respect  to 
wages,  benefits,  and  waridng  conditions; 
and  how  apparent  violations  will  be 
handled  by  ETA  and  die  Employment 
Standards  Administration  (ESA). 

The  policy  memorandum  is  published, 
in  pertinent  part  below  for  public 
information. 

FOR  njRTHER  INPORMAtlON  CONTACT: 
Mr.  Thomas  M.  Brueniqg.  Chief,  Division 
of  Foreign  Labor  Certifications, 
Employment  and  Training 
Administration,  Room  N4456, 
Constitution  Avenue,  NW^  Washington, 
DC  20210.  Telephone:  202-535-0165  (this 
is  not  a  toll-fi«e  number). 

Signed  at  Washington.  DC  this  3rd  day  of 
August  1988. 
Robert  T.  Jooee. 
Assistant  Secretary  of  Labor. 
February  27, 1980. 

Memorandum  Fon  Harry  B.  Brown, 
Regional  Administrator,  Seattle. 
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From:  Donald  J.  Kulick.  Administrator. 
Office  of  Regicmal  Management 

Subject  E^orcement  of  Job  Offers  with  H- 
ZA  Applications. 

Enforcement  of  apparent  violations  of  H- 
2A  related  job  offers  would  be  handled  as 
follows: 

1.  Wlten  certification  is  not  granted  (for 
any  of  the  jobs  in  the  employer's 
application).  In  this  situation,  the  employer 
would  not  be  subject  to  a  finding  of  a 
violation  of  labor  certification  from  either 
ETA  or  ESA.  If  certification  is  not  granted 
because  of  U.S.  woiker  aTailability,  but  the 
workers  have  been  hired  as  the  rrault  of 
SESA  referrals.  SESA  action  under  the 
discontinuaticm  of  services  procedures  at  20 
CFR  part  658,  Subpart  F  might  be  appropriate 
for  employers  who  do  not  abide  by  the  terms 
of  the  job  order.  Further,  an  employer  could 
be  subject  to  ESA  penalties  under  MSPA. 

2.  When  certification  is  granted  (for  any  or 
all  of  the  jobs  in  the  employer's  application). 
Under  these  conditions,  the  emplojrer  is 
obligated  to  comply  with  the  provisions  of  the 
job  offer  and  the  labor  certification, 
irrespective  of  whether  the  certification  is 
actually  used  for  the  purpose  of  bringing 
foreign  workers  into  the  U.S.  This  obligation 
apphes  to  all  U.S.  workers  hired  under  the 
conditions  approved  in  the  job  offer  for  the 
specific  job  openings  and  period  of  time 
involved  and  to  workers  in  corresponding 
employment  for  the  same  period  of  time. 
Whether  the  U.S.  workers  were  hired  as  the 
result  of  SESA  referrals  or  through  the 
employer's  positive  recruibnent  efforts  is  not 
material:  both  ETA  and  ESA  penalties  could 
be  applied. 

A  variation  on  this  type  of  situation  could 
occur  when  a  certified  employer  who  decides 
not  to  use  the  certification  to  import  aliens 
chooses  to  turn  back  and  cancel  the 
certification  which  has  been  granted.  In  this 
scenario,  an  employer  would  be  obligated  to 
comply  with  the  terms  of  the  job  offer  for  his/ 
her  U.S.  workers  (SESA  referrals  and  positive 
recruitment  hires]  up  to  the  point  in  time 
when  the  certification  has  been  turned  back 
to  the  Regional  Office,  or  be  subject  to  H-2A 
penalties.  Once  the  certification  is  cancelled, 
and  the  employer  also  cancels  the  job  order 
with  SESA,  the  employer  would  no  longer  be 
subject  to  H-ZA  penalties  or  SESA  part  658 
penalties  for  failure  to  comply  with  the 
conditions  of  the  job  offer  except  for  those 
U.S.  workers  recruited  through  SESA 
referrals  up  to  that  point  to  whom  hiring 
commitment  has  been  made  and  who  work 
for  the  employer  into  the  originally  stated 
duration  of  the  job  opportunity.  (However, 
failure  to  continue  to  provide  the  wages  and 
other  benefits  in  the  job  offer  to  workers 
hired  through  positive  recruitment  or  other 
means  could  subject  the  employer  to  possible 
MSPA  penalties.)  Further,  under  these 
drciunstances,  the  enq>loyer  would  not  be 
eligible  for  expedited  redetermination  or 
emergency  certification  processing  hi  the 
event  hir^  workers  leave  the  job,  and  the 
employer  decides  to  seek  foreign  workers 
again  in  the  same  season. 

In  order  for  a  "cancellation"  of  a  granted 
certification  to  be  effective,  an  employer 
would  have  to  actually  return  the  orij^nal 
copy  of  the  written  certification 


determination  to  the  Regional  Office.  The 
employer  also  would  have  to  submit  a  signed 
document,  such  as  a  letter,  stating  that  he/ 
she  has  decided  not  to  use  the  certification  to 
bring  aliens  into  the  country. 
[FR  Doc.  80-18847  Filed  6-10-80;  6:45  am] 


Apprantlceahip  2000,  Foctia  Papera  on 
Expanaion,  Quality,  Support  Activltlea, 
andUnkagea 

aocncy:  Employment  and  Training 
Administration,  Labor. 
ACTKNt  Notice. 

summary:  The  Department  of  Labor's 
Employment  and  Training 
Administration  has  completed  the 
second  stage  of  its  review  of 
apprenticeship.  This  review  included  the 
publication  of  two  Focus  Papers  which 
invited  response  concerning  various 
issues  relating  to  apprenticeship  and 
expansion  of  the  apprenticeship  concept 
of  skill  formation  while  learning  on  the 
job.  53  FR  40328  (October  14, 1988):  and 
54  FR  3758  Qanuary  25, 1989). 

A  Summary  Report  of  the  responses 
received  to  both  Focus  Papers  has  been 
prepared  and  is  currently  available.  A 
copy  of  this  report  will  bie  mailed  to  all 
organizations/individuals  who  have 
received  prior  Apprenticeship  2000 
publications.  Others  who  wish  to 
receive  a  copy  of  this  report  free  of 
charge,  may  do  so  by  sending  a  written 
request  to  the  address  below. 

ADDRESS:  Requests  for  a  copy  of  the 
Summary  Report  Responses  to  Focus 
Papers  shall  be  mailed  to  James  D.  Van 
Erden,  Director,  Bureau  of 
Apprenticeship  and  Training,  Room  N- 
4649,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  D.  Van  Erden,  Director,  Bureau  of 
Apprenticeship  and  Training,  Of5ce  of 
Job  Training  Programs,  Einployment  and 
Training  Administration.  Telephone: 
(202)  535-0540  (this  is  not  a  toll  free 
number). 

Signed  at  Washington,  DC.,  this  31st  day  of 
.  July,  1888. 

R<4ierts  T.  looas. 

Assistant  Secretary  of  Labor. 

Apprenticeship  2000    Focus  Papers  on 
Apprenticeship 

Background 

In  December  1987.  the  Department  of 
Labor  (DOL)  launched  its 
Apprenticeship  2000  initiative  with  the 
publication  of  an  issue  paper  in  the 
Federal  Register.  52  FR  45904  (December 
2. 1987).  The  purpose  of  this  initiative  is 
to  review  the  apprenticeship  concept  of 


training  and  to  determine  its  future  role 
in  meeting  America's  needs  for  a  sUUed 
woik  force.  Publication  of  that  issue 
paper  was  followed  by  three  public 
meetings  held  during  February  1988,  in 
San  Francisco.  Chicago,  and 
Washington.  DC  The  meetings  were 
announced  in  the  Federal  Register,  53  FR 
961  Oanuary  14, 1988),  and  the  public 
was  invited  to  attend  and  testify  on  the 
issues  presented  in  the  issue  paper. 

The  results  of  the  written  responses 
and  oral  testimony  were  summarized 
and  published  by  the  DOL  in  August 
1988,  in  a  report  entitled.  Apprenticeship 
2000  The  Public  Speaks:  Federal 
Register,  53  FR  34250  (September  2. 
1988).  These  responses  were  analyzed  in 
order  to  provide  direction  for  the  next 
stages  of  the  apprenticeship  review. 
Based  in  part  on  the  information 
garnered  from  this  endeavor,  two  focus 
papers  were  published  for  public 
comment  in  the  Federal  Register.  These 
papers  presented  a  wide  range  of 
options  for  expansion  and  change  to  the 
apprenticeship  system  and  solicited 
public  input  on  an  array  of  issues  v^ch 
impact  upon  expansion  of  the 
apprenticeship  concept 

Focus  Papers 

The  first  focus  paper  published  in  the 
Federal  Register,  53  FR  40328  (October 
14, 1988),  posed  two  key  questions 
regarding  the  future  of  apprenticeship  in 
America.  The  first  question  asked  how 
alternative  approadies  to 
apprenticeship  might  actually  be  applied 
so  that  employers'  needs  for  differing 
levels  of  skilled  workers  are  met  while, 
at  the  same  time,  ensuring  that  the 
traditional  joumey-level  status  is 
preserved  and  not  diluted.  The  second 
question  addressed  quality 
measurement  and  solicited  responses 
on  process  and  outcome  measures  to 
ensure  quality  training  in  future 
apprenticeship  programs. 

There  were  101  responses  to  this 
Paper.  Strong  support  was  indicated  for 
recognizing  varying  levels  of  skill 
achievement  for  training  received,  as 
well  as  support  for  diversifying  the 
structure  of  apprenticeship  programs  to 
accommodate  industry's  needs.  In 
addition,  there  were  some  general 
comments  concerning  alternative 
approaches  to  apprenticeship.  One  such 
comment  was  that  the  three  methods 
(Separate  Program  Structure,  Program 
Levels,  and  Worker  Certification) 
mentioned  in  the  focus  paper  are  not 
necessarily  mutually  exclusive 
approaches;  many  replies  suggested 
combinations  of  two  or  more  options. 

There  were  also  many  ideas 
expressed  other  than  direct  responses  to 
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the  iaraet  raited  in  the  £ocu  papK.  For 
tfiitanra,  out  of  ths  rBcnning  tkemra 
was  promotion.  Many  reapondents 
suggested  an  aggressive  informational 
maricetlng  and  public  relations  fian 
shoiild  be  implemented  by  the 
GovenunenL  Sooie  responded  diat  all 
parties  should  be  made  aware  of  the 
benefits  of  apprenticeship.  Anodier 
commented  that  schools  and  ooansellofs 
are  ill-informed  about  apprenticeship 
from  middle  schools  rigfit  up  through 
college  level.  Many  thought  diat 
employers  also  should  be  made  aware 
of  how  apprenticeship  can  he^ 
overcome  the  skilled  worker  shortages 
they  have  i»>esently,  and  wfll  face 
increasingly,  in  the  future. 

Another  recuiring  reply  to  this  paper 
was  that  industry  i^ould  have  a  key  role 
in  identifying  and  selecting  alternative 
approaches  to  ^prenticesnip.  Some 
respondents  suggested  a  concentrated 
effort  to  interface  business,  industry, 
government,  and  education  to  in^»t>ve 
our  skilled  work  force.  Those  who  made 
this  proposition  also  generally  felt  that 
this  effort  should  be  primarily  industry 
driven. 

The  second  focus  paper  was 
published  in  the  Federal  Register,  54  FR 
3756  (January  25, 1989).  Pubhc  comment 
was  sought  on  the  appropriate  support 
and  linkage  activities  necessary  for  the 
effective  modification  of  apprenticeship. 
Comment  was  also  sought  on  how  these 
activities  should  be  organized  and 
carried  out  with  resi>ect  to  the  Federal/ 
State  roles. 

There  were  87  responses  to  this  paper 
and,  in  general,  most  respondents  who 
expressed  opinions  supported  some 
form  of  support  activities  and  linkages. 

Promotion  of  apprenticeship  was  the 
issue  addressed  by  most  respondents, 
and  the  responses  were  uniformly  in 
agreement  that  mach  more  promotion  of 
apprenticeship  is  needed. 

Respondents  generaUy  advocated 
greater  effort  in  all  other  areas  of 
support  activities,  such  as  technical 
assistance,  with  the  exception  of  loans. 
The  majority  (54  percent)  respondii^  to 
a  qtiestion  on  whether  loans  should  be 
made  to  offset  initial  training  costs 
indicated,  for  a  variety  of  reasons,  that 
this  would  be  inappropriate.  Also,  a 
number  of  suggestions  were  received  as 
how  to  forge  better  apprenticeship 
program  linkages  together  with  many 
ideas  as  to  specific  oiganizations  who 
mi^t  have  a  greater  i^  in  the  delivery 
of  apprenticeship. 

Widi  respect  to  Federal/Slate  nries, 
almost  all  of  the  respondents  who 
addraMod  this  isaoe  than^t  that  diere 
should  be  mjnimntn  requirements  for  the 
level  of  StatB  afiort  as  a  conditian  of 
recogaiUon  by  the  Secretary  of  Labor. 


Also,  numy  respondents  fatdicated  that  it 
was  desirable  to  have  aU  States 
participate  in  the  apprenticeship  system. 
Only  a  few  indicatai  that  it  was  noL 
However,  "imiformity"  among  States  in 
apprenticeship  pro^-am  operations  was 
deemed  to  be  important  by  the  vast 
majority  of  respondents  addressing  this 
issue. 

Current  Federal  regulations  do  not 
provide  for  potential  programs  sponsors 
to  be  advised  of  the  reasons  for  denial 
of  program  registration.  See  29  CFR  29.3. 
the  ri^t  to  appeal  an  adverse  finding  is 
basic  to  most  government  pn>gram8  and 
respondents  commenting  on  this 
"Procedural  Safeguards"  question  were 
imanimous  in  their  opinion  that  sudi 
safeguards  are  in  fact,  needed.  In  diis 
way.  potential  progsam  sponsors  would 
have  a  course  of  action  available  if  dteir 
request  for  registration  is  doiied. 

In  the  past  suggestions  have  been 
made  that  additional  efforts  are  needed 
to  darify  respective  respcmsibilities  in 
States  where  apprenticeship  is  jointly 
administered  by  the  Department  of 
Labor's  Biueau  of  Apprenticeship  and 
Training  and  a  State  Apprenticeship 
Counsel  (SAC).  At  present,  in  25  of  the 
27  SAC  States,  responsibilities  are 
established  in  writttn  agreements. 
Thirteen  of  the  respondents  to  this  focus 
paper  offered  suggestions  as  to  how  to 
go  about  clarifying  die  Fedearl-State 
roles. 

The  Department  of  Labor  would  like 
to  thank  those  who  responded  to  the 
Focus  Papers.  The  responses  were 
helpful  in  assisting  fiie  Bureau  of 
Apprenticeship  and  Training  to  develop 
its  new  policy  paper  on  apprenticeship. 
The  Department  of  Labor  is  grateful  to 
those  organizations  and  individuals  who 
took  their  time  and  effort  to  respond. 
[FR  Doa  80-18848  Piled  8-10-89:  8:45  am] 
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Employment  Standards 
Administration,  Wape  and  Hour 
Division  r 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 


General  wage  determination  dedsions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  othet  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  detsmined  to 
be  prevailii^  for  the  described  classes 
of  labraers  and  mecbanica  employed  on 


construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  ra  tes  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3. 1931,  as 
amended  (46  StaL  1494«  as  amended.  40 
U.S.C  276a]  and  of  oUier  Federal 
statutes  referred  to  in  28  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  medianics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  puUic  onnment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedii*es  to  be 
impractical  and  contra^  to  the  public 
interest 

General  wage  determination 
decisitms,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  perfonnance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Covenment  Printing 
Office  (GPO)  document  entided 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  miniwuim  paid  by 
contractus  and  subcontractors  to 
laborers  and  mechanics. 

Any  persons,  orgamzation,  or 
governmental  agency  having  an  interest 
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in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  boiefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtataied  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW..  Room  S-3S04. 
Washington.  DC  202ia 

ModificatioDS  to  General  Wage 
Detenninatton  Dedsions 

The  numbers  of  the  dedsions  listed  in 
the  Government  Printing  Office 
document  entided  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume,  State,  and  page 
numbeKs).  Dates  of  pubUcations  in  the 
PCOOIAL  Mrairm  are  in  parendieses 
following  ths  dedsions  being  modified. 


Volume  I 
New  Yoric 
NY89-2  Oanuary  6, 1988). 

NYa0-4  Osnuary  6, 1888). 

NY88-7  Oanuary  8, 1980).. 

NY88-8  Oanuary  8, 1989). 

NY88-e  Oanuary  8. 1988). 
NY89-10     Oanuary     8, 

1989). 
NY89-11     Oanuary     8, 

1989). 
NY89-12     Oanuary     8, 

1988). 
NY89-13     Oanuary     8, 

1989). 
NY88-14     Oanuary     8, 

1888). 
NY88-15     Oanuary     8, 

1988). 
NY89-17     Oanuary     8, 

1989). 
NY89-18     Oanuary     8, 

1988). 
NY89-18     Oanuary     8, 

1988). 


p  883,  pp.  884- 

700. 
p  709,  pp.  710- 

718. 
p  737,  pp.  738- 

754. 
p  755,  pp.  756- 

788. 
p  787,  p.  768. 
p  788,  pp.  770- 

780. 
p  781,  pp.  782- 

788. 
p  788,  pp.  780- 

796. 
p  799,  pp.  808- 

808. 
p  807,  pp.  808- 

8ia 

p  811,  pp.  812- 

816. 
p  817,  pp.  816- 

826. 
p  827,  pp.  826- 

838b. 
p  838c  pp. 

83ed-836h. 


Volume  n 
Missouri,    M089-5    Oanu-    p.  888,  p.  67a 

aiy  8, 1989). 
New      Mexico,      NM89-1 

Oanuaiy  8, 1988). 
Ohio,  OH89-2  Oanuary  8, 

1989). 


Oklahoma: 
0X80-13     Oanuaiy 

1980). 
OK89-14     Qanuaiy 

1986). 
OK8e-ie     Oanuaiy 

1988). 


p.  743,  pp.  744- 
748,  pp.  748. 

p.  787,  pp.  786- 
780,  pp.  707- 
79& 


p  941,  pp.  942- 

943. 
p  951,  pp.  952- 

954. 
p  983,  p.  964. 


OIC88-17 

Oanuaiy 

6. 

P987.P.068. 

1980). 

OIC88-18 

Oannaiy 

8, 

p966,p.97a 

1989). 

OK89-19 

Oanuaiy 

8, 

p  073,  p.  974. 

1888). 

OK80-20 

Oanuaiy 

6, 

p  975,  p.  976. 

1988). 

OR89-1  Oanuaiy  8, 1969)_ 

p  307,  p.  309. 

Washington: 

WASe-l 

Qanuaiy 

8. 

p  383,  pp.  385. 

1986). 

367. 

WA86-8 

Qanuaiy 

8. 

p  401.  pp.  402- 

1989). 

4oa 

WAa»-7 

Qanuaiy 

6. 

p  417,  p.  418. 

1969). 

WA80-6 

Qanuaiy 

8, 

p423.pp.424, 

1989). 

428a.  p.  426b. 

Geneial  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Da^ds-Bacon  and  related  Acts, 
induding  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entided  "General 
Wage  Determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  cotmtry.  Subscriptions  may  be 
purchased  bom:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s]  of  interest 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  indude 
an  annual  edition  (issued  on  or  about 
January  1}  which  indudes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  wrill  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  4th  day  of 
August  1989. 
Robert  V.Setan, 
Acting  Director,  Division  of  Wage 
DetenninationB, 

[FR  Doc.  89-18639  Filed  6-10-89: 8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Uranium  MM  FacHttas;  AvaHabMty  and 
Request  for  PubHe  Comment  on  Draft 
Technical  PoaHlon  on  besion  of 
Erosion  Protoctlon  Covers 

AOCNCV:  Nudear  Regulatory 
Commission. 


action:  Notice  of  availability  and 
request  for  public  comment 


r;  The  Nudear  Regulatory 
Commission  (NRC)  is  announcing  the 
availability  of  and  is  requesting  public 
comment  on  a  draft  Staff  Technical 
Position  entitled  "Design  of  Erosion 
Protection  Covers  for  Stabilization  of 
Uranium  Mill  Tailings  Sites."  The 
Position  provides  guidance  on 
acceptable  methods  for  meeting  the 
long-term  stability  requirements 
established  in  10  CFR  part  40,  Appendix 
A  and  in  40  CFR  part  192,  wiUi  regard  to 
the  design  of  erosion  protecttcm  covers. 
The  NRC  is  requesting  public  comment 
on  the  draft  Technical  Position  before  it 
ii  finalized. 

DATn:  Conunents  on  the  draft  Position 
should  be  submitted  by  October  10, 1980 
to  ensure  that  the  comments  are 
considered  in  developing  the  final 
Technical  Position. 


;  Copies  of  the  draft 
Technical  Position  may  be  obtained  by 
writing  to  T  J.  lohnson  at  Mail  Stop  5E4, 
U.S.  Nudear  Regulatory  Commission. 
Washington,  DC  20555.  Comments  on 
the  Position  should  be  sent  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nudear  Regulatory 
Commission.  Washington.  DC  20555,  or 
may  be  huid-delivered  to  Room  P-223, 
Riillips  Building.  7920  Norfolk  Avenue, 
Bethesda,  Maryland,  between  the  hours 
of  7:30  a.m.  and  4:15  pjn.  weekdays, 
except  Federal  holidays.  Copies  of 
comments  received  may  be  examined  at 
die  NRC  Public  Document  Room.  2120  L 
NW.,  Washington,  DC 

FON  RIRTHEII  MPORMATION  CONTACTt 

T.L  lohnson.  Division  of  Low-Level 
Waste  Management  and 
Decommissioning,  Office  of  Nudear 
Material  Safety  and  Safeguards,  U.S. 
Nudear  Regulatory  Commission. 
Washington,  DC  20555.  Telephone  (301) 
492-344a 

Dated  at  Rockville,  Maiyland.  diis  2nd  day 
of  AugUBtl98B. 

For  the  Nudear  Regulatory  Commission. 
PaulLohaus, 

Chief,  Operationa  Branch,  Division  of  Low- 
Level  Waste  Management  and 
DeooBuniaaioning,  Office  t^  Nudear  Material 
Sa^ty  and  Safeguards. 

[FR  Doc.  88-18726  Filed  8-10-89;  8:45  am] 
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OFFICE  OF  KRSONNEL 
MAMAQEMENT 


iia-Q 


R  OfBos  of  Personnel 
Management 

Acnoic  Notice. 

SUMMMIY:  In  acoordance  with  the 
Paperwork  Radactton  Act  of  1960  (tide 
44.  U.&C  Chapter  35),  tUa  notice 
announces  a  ceqneat  sobmitted  to  CM^ 
tat  dearanca  to  oooAinue  to  oottect 
infonnation  for  the  Month^  Report  oi 
Full-time  EquivaloBt/Wock-Year 
Qvilian  Esqiloyinent  (Standard  Form 
IIS-G).  The  data  ooUectad  ere  used  by 
OMB  and  0PM  to:  (1]  Monitor  agencies' 
progress  in  increasing  part-time 
employmeDt;  (2)  aid  OMB  and  die 
lYesident  In  maJdng  decisions  on 
agencies'  budget  appropriadons  for  die 
next  fiscal  year  and  (3)  monitor  agency 
work  year  usage  under  assigned  ceitbogs 
during  the  current  fiscal  year.  For  copies 
of  this  proposal  call  Grace  W.  Bader, 
Agency  C3earance  Officer,  on  (20Z)  632- 
02S6. 

DATe  Comments  on  diis  information 
coUecdon  should  be  received  on  m 
before  Aogust  25, 1969. 

ADORCSMS:  Send  or  deliver  comments 
to: 

C  Ronald  Trueworthy,  Agency 
Clearance  Officer,  Office  of  Personnel 
Management.  Room  6410. 1900  E 
Street.  NW..  Washington.  DC  20115, 

and, 

Joseph  lackey.  Information  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affsirs,  Office  of 
Management  and  Budget  Room  3235, 
New  Executive  Office  Building,  NW.. 
Washington.  DC  20603. 

PON  FURTHCll  mroiUIATION  COKTACT. 
May  Eng.  (202)  632-4920. 

U.S.  Office  of  Penoanel  Uanagemnt 


Director. 

[PR  Do&  aft-uasznied  e-U^aic  MS  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

No.  34-27097;  Flla  Na  8R-C80E- 


[I 
M-10] 


Soif-Rogutatory  I . .  _ 

of  Proposed  Rule  Ctwnga  by  th* 
Chicago  Board  Opdoiw  Exchange.  Inc. 
Reladng  to  Delta  Poaltton  Md  Exarcioa 
Umlta 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 


15  V.SJC.  78s(b](1],  notice  is  hereby 
given  that  on  July  10. 1989,  the  Chicago 
Board  Options  Exchange,  bic.  ("CBOE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  an  ajnendment  to  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organizaticm.*  The 
Commission  is  publiaiiing  this  notice  to 
solicit  comments  on  fte  pn^osed  rule 
change,  as  amended,  from  interested 
persons. 

The  Exchange  proposes  to  amend 
CBOE  Rules  24.4  and  24.5  as  set  forth 
below  for  the  purpose  of  implementing  a 
one-year  pilot  program  that  would  allow 
qualified  market  makers  in  market 
indexes  to  calculate  their  maximum 
allowable  position  and  exercise  limits 
based  on  two  formulas  that  function 
according  to  the  deltas  of  particular 
options  positions.* 

Rule  24.4  Position  Limits 

(a)(i}  In  determining  compliance  with 
Rule  4.11,  option  contracts  on  a  market 
index  shall  be  subject  to  a  contract 
limitation  fixed  by  the  board,  which 
shall  not  be  larger  than  25.000  contracts 
on  the  same  side  of  the  market  with  no 
more  than  15,000  of  sadi  contacts  in  the 
series  of  such  market  index  with  the 
nearest  expirati<Hi  date,  except  as 
described  in  subparagraph  (ii)  below. 

(ii)  In  determining  compliance  with 
Rule  4.11,  marketmakers  in  options 
contracts  on  a  market  index  may  elect 
subject  to  prior  Exchange  approval 
position  limits  not  to  exceed  the 
following  standard: 

15.000  DEC  (total  delta  equivalent 
contracts):  and  35,000  adjusted  DEC 
(adjusted  for  potential  liquidation  risk], 
where  DEC  is  defln  d  as  the  absolute 
value  of  the  sum  of  the  number  of  series 
contracts  (i.e.,  the  number  of  contracts 
held  of  a  given  series)  multiplied  by  the 
series  delta  for  aU  series  of  a  market 
index  class.  The  adjusted  DEC  is  the 
niunbei^  of  delta  equivalent  contracts 
calculated  separately  for  the  long  call- 
short  put  series  and  for  the  short  call/ 
long  put  sales,  where  the  option  series 
deltas  are  constrained  to  be  at  least  .25. 
The  maximum  DEC  and  maximum 
adjusted  DEC  positions  are  the  greatest 
positions,  respectively,  determined  by 
calculating  die  DEC  and  die  adjusted 
DEC  at  2%  intervals  over  a  range  of 


>  The  origiiial  propoMd  rule  chaogs  «wu 
published  for  coaiment  In  Sscuiitlee  Exchange  Act 
Release  No.  20974  Ome  SS.  188^.  S4  PR  SBSSa 

L  Self-Regulatory  Organtetion'e  Statement  of  the 
Teinu  of  Subitanoe  of  dw  nopoeed  Rob  Chaqge 

*  The  delta  of  an  option  centract  ia  Ike  anoiBt  by 
which  its  price  will  change  fcr  a  cotteiponding 
change  in  the  price  of  the  underlying  inatnimenL 


market  movement  of  bom.  —20%  through 
+20%. 

Where  the  positions  of  related  accounts 
are  currendy  aggregated  to  determine 
compliance  with  subparagraph  (a)(i). 
such  positions  shall  similarly  be 
aggregated  to  determine  compliance 
with  this  subparagraph  (bKU).  Where  the 
use  of  this  alternate  standard  for  any  of 
such  aggregated  accounts  is 
disapproved,  none  of  the  aggegated 
accounts  may  elect  the  position  limits  of 
this  subparagraph  {a)(ii).  Positions  in  the 
same  series  in  aggregated  accounts  shall 
not  be  netted  when  calculating  either 
die  DEC  of  die  adjusted  DEC 

Rule  24.5  Exercise  Limits 

In  determining  compliance  with  Rule 
4.12,  exercise  limits  for  index  option 
contracts  shall  be  equivalent  to  the 
position  limits  prescribed  fc»r  option 
contracts  with  the  nearest  e;q>iration 
date  in  Rule  Z4.4  subparagrafdi  (a)(i), 
except  that  on  the  last  trading  day 
before  expiration  market  makers 
electing  the  provisions  of  subparagraph 
(aKii)  may  exercise  an  amotmt  of 
contracts  which  when  added  to  the 
amotmt  exercised  over  the  four  previous 
business  days  does  not  exceed  15,000 
DEC  and  35,000  adjusted  DEC. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statntory  Basis  for,  the  lYoposed  Rtde 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  Included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  lYo/Mtaed  Rule 
Change 


The  Exchange  herein  proposes  a  one- 
year  pilot  program  for  determining 
market  maker  position  liaiits  based 
upon  delta  equivalent  contracts  In 
market  index  option  classes.  The 
purpose  of  the  proposal  is  to  provide 
market  makers  with  the  ability  to 
respond  more  effectively  to  retail  and 
institutionid  orders  wldiout  increasing 
imduly  the  risk  in  maintaining  the 
resulting  positions. 

Ihls  position  limit  proposal  is  divided 
into  two  components:  the  total  delta 
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equivalent  contracta  in  a  market  index 
class  (DEC)  and  the  DEC  adjusted  for 
potential  Uqtiidation  risk  (adjusted 
DEC).  Both  die  DEC  and  the  adjusted 
DEC  are  to  be  calculated  at  2%  intervals 
over  a  range  of  market  movement  of 
from  —20%  to  -t-20%,  with  a  minimtnn 
delta  set  at  .25  when  determining  the 
adjusted  DEC  The  maximum  number  of 
contracts  calculated  imder  these  two 
tests  may  not  exceed  15,000  and  35.000, 
respectively.'  The  calculation  of  a 
maxlmtnn  DEC  over  a  Intiad  range  of 
market  movements  has  been  proposed 
to  accotmt  for  the  tendency  of  delta  to 
change  rapidly  in  volatile  markets.  The 
establishment  of  a  minimum  delta  of  .25 
for  the  Uquidation  test  ensures  that  die 
potential  Impact  of  deep  out-of-the- 
money  ccmtracta  is  not  minimized.  The 
pilot  shall  be  limited  to  those  maiket 
makers  In  market  index  contracts  who 
have  received  Exchange  approval  to 
elect  this  delta  standwd,  based  upon 
their  submission  to  die  Exchange  of 
acceptable  written  applicati<m8.  which 
shall  indude,  but  not  be  limited  to,  a 
copy  of  the  member's  computer  program 
for  calculating  the  DEC  and  adjusted 
DEC  positions. 

The  changes  to  the  exercise  rule  are 
such  that  a  market  maker  choosing  the 
delta  position  limit  option  will  be 
allowed  to  exercise  the  same  amount  as 
market  makers  who  do  not  elect  to  nse 
the  delta  position  limit  option  except  on 
an  expiration  date.  On  diat  date,  the 
delta  position  limit  maricet  maker  may 
exercise  an  additional  number  of 
contracta  such  that,  when  this  amount  Is 
added  to  the  amount  exercised  over  the 
four  previous  business  days,  the  total 
amount  does  not  exceed  an  equivalent 
to  15.000  DEC  and  35.000  adjusted  DEC 
litis  is  the  same  concept  as  is  granted 
other  market  participants  given  hedge 
exemptions. 

The  CBOE  believes  this  proposal  is 
consistent  with  the  provisions  of  the 
Act,  and,  in  particular,  section  6(b)(5),  in 
tliat  die  proposal  ia  designed  to  perfect 
the  mftchmnism  of  a  free  and  open 
market  to  enhance  the  ability  of 
investors  to  use  options  for  investment 
purposes,  and  to  protect  Investors  and 
the  pnbUc  interest 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  believes  that  dw  {Hoposed 
rule  change  will  not  Impose  a  burden  on 
competition. 


■  For  a  more  complete  description  of  how  position 
limits  are  to  be  ealoilated  under  thia  propoaaL  sea 
Exhibit  1  to  diis  notice. 


C.  Self-Regulatory  OiganizaUoa's 
Statement  on  Ctmunents  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  commenta  were  either 
solicited  or  received. 

m.  Data  of  Effacdvenesa  of  dM 
Proposed  Role  dwnge  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedatal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  Ita  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  C<»imission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  diange 
should  be  disapproved. 

rv.  Solidtadon  of  Commenta 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifih  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendmento, 
all  written  statementa  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  odier  than  those  that 
may  be  withheld  from  die  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Sti«et  NW.,  Washington.  DC 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  September  1, 
1989. 

For  the  CommlMion.  by  the  Diviaion  of 
Market  Regulatioii.  pursuant  to  delegated 
■otfaority.* 

Dated:  August  3, 1989. 
fonathan  G.  Katz, 

Secretary. 


ExhiUtl 

The  DEC  is  defined  aa  th*  aluobite  value 
of:  Sum  [series  contracts  *  aeiias  delta]  for  all 
series. 

The  maximum  DEC  is  defined  in  the 
relation: 

Max  DEC=Max  [DEC(-20%],  DBC(-18%), 
.  .  ..IffiC(-2%),DECDEC(2%).  .  .. 
DEC(1B%),  DEC(20%)]  which  most  be  less 
than  15,00a 
Similarly,  the  maximum  adjusted  DEC  is 

defined  in  the  relation: 

Max  adjusted  DECsMax 

[Sum-LaogMaiket,  Sum-ShortMarket] 
whidi  must  be  less  than  354)00, 

wha«,  at  a  given  index  leveL 

Sum— LongMarketsSum  [abs  (series 
contracts  *  option  delta]  for  all  series 
that  are  long  and  market  Le^  long  calls 
and  short  puts,  and 

Sum— ShortMarket=Sinn  (abs  (series 
contracts  *  option  dalta]  for  all  series 
that  are  short  the  market  i.a.,  long  calls 
and  short  puts,  and 
subject  to  the  condition  that  the  option 

delta  is  set  at  025  if  it  is  less  tlian  (US 

initially,  and  the  Max  is  over  tbe  index  Boves 

—20%  to  +20%  l^  2%  increments.  Tbe  term 

"abs"  means  die  absohite  value. 
As  an  example,  consider  the  following 

calendar  spread: 

Date:  S-l-aa.  Index  at  2Sa  Interest  rate:  7%. 

Volatility:  20% 

long  20,000  255  NOV  calls— 79  days  to  exp. 

short  20,000  255  OCT  calls— 51  days  to  exp. 


Index  at 

NOV 
dens 

OCT 

(tstta 

DEC* 

•4 

DEC" 

-20%  200 

.0062 

.ooto 

143 

5.000 

-1S%206 

.0163 

.0030 

267 

5.000 

-16%  210 

.0302 

.0076 

4S3 

5.000 

-14%  215 

.0621 

.0173 

686 

S.000 

-12%  220 

.0842 

.0354 

976 

5.000 

-12%  225 

.1280 

.0660 

1,240 

5,000 

-8%  230 

.1842 

.1126 

1.428 

5,000 

-6%  235 

.251* 
.3292 

.1777 
.2602 

1.486 

5.038 

-4%  240 

1.379 

6,583 

-2%  245 

.4127 

.3568 

1.117 

8.254 

250 

.4886 

.4615 

742 

9.972 

+2%  255 

.5829 

.5668 

322 

11.658 

+4%  260 

.6620 

.6657 

(72) 

13.313 

+6%  265 

.7333 

.7526 

(387) 

15,052 

+8%  270 

.7949 

.8245 

(592) 

16,491 

+  10%  275 

.8463 

.8806 

(686) 

17,613 

+  12%  280 

.8877 

.9221 

(687) 

16,442 

+  14%  285 

.8200 

.9511 

(624) 

19.023 

+  16%  290 

.9443 

.9705 

(525) 

19.411 

+  18%  295 

.9621 

.9629 

(416) 

19.666 

+20%  300 

.9746 

.9904 

(31 3> 
Max 

19.806 

[OECl- 

1.486 

Max 

ta4 

OEC]» 

19.808 

*  DEC=20.000  *  NOV  Dalta-20.000  *  OCT  daUa 
"adi  DEC-Max  [20.000  *  NOV  DaSa.  20.000  * 
OCT  detla]  «(«er«  the  opMon  dana  is  Man  to  be  at 
lOJZS 


*  17  CFR  200.3O.^aKl2}  (1986). 
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[S4-27086;e9-06] 

8«if-R«gulatory  Organizatlora; 
MMwMt  Ctoarlng  Corp.;  FMng  and 
ImniMlhitc  EftacdvwiMs  of  Proposed 
Rute  Chang*  Rotating  to  Foos 

August  3, 1989. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(1),  notice  is  hereby  given 
that  on  luly  19, 1989.  the  Midwest 
aearing  Corporation  ("MCC")  filed  with 
tiie  Securities  and  Exdiaivge 
Conunission  the  proposed  rule  change 
as  described  in  Items  I,  n,  and  m  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Sdf-Regulatory  Oiganization's 
StatsoMnt  of  the  Temis  of  Substance  of 
die  Proposed  Rula  Change 

Attached  as  Exhibit  A  is  the  MCCs 
proposed  fee  revisions  imposed  to  cover 
the  costs  of  additional  reports  available 
through  its  File  Transmission  Service 
("FTS"). 

n.  Self-Regulatory  Oiganiiation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  placed  specified  in  Item  IV  below. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(AJ  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  fees  for  the 
addition  of  new  files  to  FTS.  FTS  is  a 
CPU  to  CPU  interface  between  MCC 
and  the  computers  of  Participants  or 
their  service  bureaus.  FTS  makes 
processing  smoother  and  more  efficient 
by  replacing  tape  handling  and 
decreasing  processing  times. 

The  proposed  rule  change  establishes 
fees  for  the  following  files  which  are 
being  added  to  FTS: 
Accommodation  Transfer 
Bond  Comparison 
Dividend  Announcements 

The  revised  fee  schedule  is  consistent 
with  Section  17A  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  in  that 
it  provides  for  the  eqeitable  allocation 
of  reasonable  dues,  ftes  and  other 
charges  among  MCCs  Participants. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Midwest  Clearing  Corporation  does 
not  beUeve  that  any  burdens  will  be 
placed  on  competition  as  a  result  of  the 
proposed  rule  changa 

(CJ  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  participants  or 

Comments  were  neither  solicited  nor 
received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  piursuant  to  section  19(b)(3)  of 
the  Sectirities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 

ExHiarrA 

(Addttional  Italicized:  [Deletions  Bracketed]) 


Act  Rule  19b-4.  At  any  tbne  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  fluch  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securitiee  Exchange  Act 
of  1934. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argtunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  NW..  Washington.  DQ 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  tht  above- 
referenced  self-regulatoiy  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  1. 1989. 

For  tlie  Commission  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 
Secretary. 


n  AcSvSy.. 


R-Nel  PosMlon/ActMty.. 
B-Net  PDsMon/AdMly.. 

Purehasa  A  Sales 

ACATS  AdMty 


(FTP)„ 


MB 
MDS 

Bono  Oompsrtton„ 


OMbkw  AnHounotfnuntM— 


Daily 


$165.00 
166.00 
275.00 
275.00 
165.00 
165.00 
165.00 
N/A 
165.00 
1SS.00 
18S.00 
165.00 


Weekly 


N/A 

125.00 
N/A 

200.00 
N/A 
N/A 
N/A 

200.00 
N/A 

t2S.OO 
N/A 
N/A 


Monthly* 


N/A 

7100 
N/A 

7100 
N/A 
N/A 
N/A 

7$.00 
N/A 

7$.00 
N/A 
N/A 


Upon  RoQuost 
(testing) 


$75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 
75.00 


^ncfeidss  ssMsnienl  monSi  end,  cslendaf  month  end. 
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[Release  Na  35-24932] 

Filings  Under  ttw  Public  Utfflty  Holding 
Company  Act  of  1935  ("Act") 

August  3, 1989. 

Notice  is  hereby  given  that  the 
following  filing(8)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
applications(8)  and/ or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(8)  smnmarized  below.  The 
application's]  and/or  declaration(s)  and 
any  amendments  Uiereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(3) 
should  submit  their  views  in  writing  by 
August  28, 1989  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shcill 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  grEinted  and/or 
permitted  to  become  effective. 

AEP  Generating  Company  (7&-7821). 
Indiana  Michigan  Power  Company 

AEP  Generating  Company 
("AEGCO")  and  Indiana  Michigan 
Power  Company  ("l&M")  (collectively, 
"Applicants"),  both  located  at  1 
Riverside  Plaza.  Columbus,  Ohio  43215. 
subsidiary  companies  of  American 
Electric  Power  Company,  Ina  ("AEF').  a 
registered  holding  company,  have  filed  a 
post-effective  amendment  to  their 
application-declaration  pursuant  to 
section  g(a),  la  12(b),  12(c]  and  12(d)  of 
the  Act  and  Rules  44, 45  and  46 
thereunder. 

By  prior  Commission  orders  dated 
April  25, 1989  and  June  22, 1980  (HCAR 
Nos.  24872  and  24910),  Applicants  were 
authorized  to  enter  into  one.or  more 
transactioiis  involving  die  sale  and 
leaseback  pursuant  to  a  net  lease  or 
leases  (collectively,  "Lease")  of  their 


respective  50%  undivided  dwnashq) 
interests  ("Undivided  Interests")  in 
Rockport  Generating  Station  Unit  No.  2 
("Rockport  2")  located  in  ^)enc» 
Cotmty,  Indiana,  now  under 
construction  and  expected  to  be 
completed  in  late  1989.  ^plicants 
expect  that  the  maximum  aggregate  fair 
market  value  of  their  Undivided 
Interests  in  Rockport  2  will  not  exceed 
$1.7  billion.  To  effectuate  this 
transaction,  Applicants  will  enter  into 
participation  agreements  providing  for 
the  sale  of  their  Undivided  Interests  to 
Wilmington  Trust  Company  ("Owner 
Trustee"  or  "Lessor"),  trustee  under  one 
or  more  trust  agreements  (collectively, 
"Owner  Trust")  between  the  Owner 
Trustee  and  five  or  more  institutional 
equity  investors  ("Owner  Participants"), 
and  simultaneously  Applicants  will 
lease  their  Undivided  Interests  back 
from  the  Owner  Trustee  pursuant  to  the 
lease  which  will  not  exceed  a  term  of  33 
years.  It  is  proposed  that  approximately 
15-25%  of  the  Lessor's  cost  will  be 
provided  by  the  Owner  Participants 
through  their  equity  investment  in  the 
Owner  Trust  and  75-35%  will  be 
borrowed  by  the  Owner  Trustee. 

With  respect  to  that  portion  of  the 
Lessor's  cost  to  be  borrowed,  it  is 
expected  that  interim  financing  up  to  an 
aggregate  of  $1.4  billion  would  be 
provided  by  one  or  more  domestic  or 
foreign  financial  institutions  ("Original 
Loan  Participants")  in  return  for 
nonrecourse  notes  ("Initial  Series 
Notes")  of  the  Lessor.  The  application 
stated  that  the  Original  Loan 
Participants  would  be  repaid  from  the 
proceeds  of  long-tram  debt  financing 
that  would  take  place  within  two  years 
after  the  inception  of  the  Lease. 
Jurisdiction  was  reserved  over  the  terms 
of  such  long-term  financing  insofar  as 
the  Lease  payments  by  the  Applicants 
would  be  affected. 

Apphcants  now  propose,  in  lieu  of  the 
issuance  of  up  to  $750  million  principal 
amount  of  Initial  Series  Notes,  that 
authorization  be  given  allowing  the 
private  placement  of  up  to  $750  million 
principal  amount  of  long-term  b<»)ds 
("Bonds")  by  RGS  a&M)  Funding 
Corporation  and  RGS  (AEGCo)  Funding 
Corporation  non-affiliates  of  Applicants. 
The  Bonds  will  be  issued  by  eadi 
funding  corporation  in  at  least  two 
series.  The  Series  A  Bonds  will  be  in  an 
aggregate  principal  amoiint  not  to 
exceed  $350  million,  mature  no  later 
than  15  years  from  the  issuance  thereof 
and  bear  interest  at  a  rate  of  9.59%.  The 
Series  B  Bonds  will  be  in  an  aggregate 


principal  amount  not  to  exceed  $150 
million,  mature  no  later  than  20  years 
bom  the  issuanoe  thereof  and  bear 
interest  at  a  rate  of  9.75%.  If  market 
conditions  permit,  up  to  $250  million  of 
additional  series  of  Bonds  may  be 
issued.  The  maturity  of  any  such 
additional  series  of  Bonds,  howevw,  will 
not  exceed  33  years  nor  will  any  such 
series  of  Bonds  bear  interest  at  a  rate  in 
excess  of  11%. 

In  addition  to  the  use  of  proceeds 
previously  authorized  by  order  dated 
April  25. 1989  (HCAR  No.  24872],  I&M 
requests  authority  to  use  up  to  $65 
million  of  the  proceeds  from  ttie  sale  of 
its  Undivided  Interest  to  reduce  the 
equity  investments  of  AEP,  such  that  the 
resulting  long-term  debt  and  common 
equity  ratios  will  be  approximately  52% 
and  40%,  respectively,  "To  this  end.  I&M 
proposes  to  Uquidate  its  Other  Paid-in 
Capital  to  the  extent  necessary  to 
achieve  these  objectives. 

Consolidated  Natural  Gas  Company  (70- 
7667) 

Consolidated  Natural  Gas  Company 
("Consolidated"),  CNG  Tower. 
Pittsburgh,  Pennsylvania  15222-3199.  a 
registered  holding  company,  has  filed  an 
application-declaration  pursuant  to 
sections  6(a),  7, 9(a),  10, 12(b),  and  12(c) 
of  the  Act  and  Rules  42, 43,  45,  86,  87. 
and  90  thereunder. 

Consolidated  proposes  to  acquire,  as 
a  wholly  o%Cned  subsidiary,  Virginia 
Natural  Gas.  Ina  ("VNG").  a  gas  utility 
company  doing  business  in  southeastern 
Virginia,  by  purchasing  the  2,344 
outstanding  shares  of  VNG  common 
stock,  no  par  value,  for  $102,500,000  and 
the  55,062  outstanding  shares  of  VNG 
preferred  stock,  $100  par  value,  for 
$5,506,000  ("Preferred  Stock") 
(collectively,  "Stodc")  fix)m  Dominion 
Resources,  Ina  ("DRI").  an  exempt 
holding  company. 

As  an  inducement  for  DRI  to  sell  the 
Stock,  Consolidated  at  closing 
("Closing")  will  also  make  long-term 
loand  and/or  a  capital  contribution  in 
an  amount  up  to  $50,500,000  in  order  for 
VNG  to  prepay  outstanding  VNG  debt 
held  by  DRI  ($37,560,000  at  March  31, 
1989).  This  debt  consists  of  (1) 
$35,169,000  renudning  under  a  8.45% 
promissory  note  maturing  July  1, 2006 
and  (2)  $2,400,000  outstanding  under  an 
Inter-Compafty  Cretlit  Agreement 
between  DRI  and  VNG.  Any  long-term 
loan  made  by  Consolidated  to  VNG  in 
order  for  VNG  to  prepay  inter-company 
debt  win  be  made  imder  the  same  terms 
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and  conditions  aa  set  forth  for 
Consolidated*!  intra-system  finanring  of 
its  subiidiaries  as  authorized  by  order 
of  the  Conunission  dated  June  15. 1989 
(HCAR  No.  24904)  ("June  15. 1989 
Order"). 

VNG  has  a  service  agreement 
("Virginia  Service  Agreement")  with 
Virginia  Electric  ft  Power  Company 
("Virginia  Power"),  a  subsidiary  of  DRI. 
whereby  Virginia  Power  provides 
services  to  VNG.  VNG  wiU  continue  to 
receive  certain  services  from  Virginia 
Power  for  a  transitional  period  following 
the  acquisition,  but  no  later  than 
January  1. 1991.  Services  not  provided 
under  the  Virginia  Service  Agreement 
will  be  provided  to  VNG  by  a  service 
agreement  to  be  entered  into  with 
Consolidated  Natural  Gas  Service 
Company.  Inc..  a  subsidiary  of 
Consolidated. 

Consolidated,  through  its  interstate 
pipeline  company,  CNG  Transmission 
Coiporation.  intends  to  extend  to 
Fauquier  County.  Virginia  its  FL-1 
pipeline,  which  presently  runs  from 
Juniata  County,  Pennsylvania  to 
Loudoun  County,  Virgbiia.  In  Fauquier 
County,  Virginia,  the  TLr-465  Pipeline 
will  be  connected  with  an  intrastate 
pipeline  which  VNG  intends  to  construct 
("Intrastate  Pipeline").  Both  the  TL-WS 
Pipeline  and  the  Intrastate  Pipeline  are 
expected  to  be  in  conunerdal  operation 
in  the  latter  half  of  1991. 

Consolidated  also  seeks  authority  to 
make  subsequent  to  the  Qosing.  through 
June  30, 1990,  (i)  open  account  advances 
to  VNG  not  to  exceed  $25,00a000.  (ii) 
long-term  loans  to  VNG  of  up  to 
$25,00a000.  and  (iii)  purdiases  of  up  to 
$25,000,000  of  additional  common  stock 
of  VNG.  The  open  account  advances, 
long-term  loans  and  purchase  of  VNG 
conunon  stock  subsequent  to  the  Qosing 
will  not  exceed  an  abrogate  amount  of 
$75  million  and  will  have  the  same  terms 
and  conditions  as  set  forth  in  the  June 
15, 1980  Order. 

Consolidated  proposes  diat  VNG  use 
the  proceeds  of  the  open  account 
advances,  long-term  loans  and  purchase 
of  its  common  stock  to  (1)  acquire,  for 
$100  per  share,  and  the  retire,  the 
Preferred  Stock  and  (2)  for  general 
corporate  purposes.  Uidud^  gas 
storage  inventories,  other  working 
capital  requirements  and  temporarily  for 
construction  until  long-term  finnnring  ia 
obtained.  Following  the  retirement  of 
the  Ptefeired  Stock,  VNG  would  then 
amend  its  Articles  of  Incorporation  to 
delete  all  provisions  concerning 
Preferred  Stock  and  to  increase  its 
authorized  common  stock,  no  par  value, 
from  2,500  to  10.000  shares. 

Consolidated  further  proposes  to  have 
VNG  participate,  as  both  a  borrower 


and  lender,  in  the  CNG  System  Money 
Pool,  as  authorized  by  order  of  the 
Commission  dated  Jime  12, 1986  (HCAR 
No.  24128],  through  June  30, 1991,  up  to  a 
maximum  amount  of  $25  million. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.Kalz. 

Secretary. 

[FR  Doc  89-18780  Filei  8-10-89;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recerdkeeping 
Requlrementa  Under  0MB  Review 

ACnON:  Notice  of  reporting 
requirements  submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agendes  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval  and  to  publish  a 
notice  in  the  Federal  Rej^ter  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATE  Comments  should  be  submitted 
on  or  before  September  11. 1989.  If  you 
intend  to  comment  but  ccumot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 

Copies:  Request  for  dearance  (S.F. 
83),  supporting  statement,  and  other 
documents  submitted  to  0MB  for  review 
may  be  obtained  from  the  Agency 
Clearance  Officer.  Submit  comments  to 
the  Agency  Clearance  Officer  and  the 
OMB  Reviewer. 

FOR  nmTNER  INFOmiATION  CONTACT: 

Agency  Clearance  Officer:  William 
Cline.  Small  Business  Administration, 
1441 L  Street  NW.«  Room  20a 
Washington,  DC  20416.  Telephone: 
(202)653-8538 

OMB  Reviewer  Gcuy  Waxman.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
New  Executive  Office  Building, 
Washington,  DC  2$503.  Telephone: 
(202)  395-7340 

Title:  Score  Application  for  Membership 

Form  No8^  SBA  Fonns  610 

Frequency:  On  occasion 

Description  of  reapoMdents:  Individuals 
volunteering  for  the  Service  Corps  of 
Retired  Executives 

Annua]  Responses:  2,800 

Annua]  Burden  Hours:  1,400 

William  dfaw. 

Chief,  Administrative  laformation  Branch. 

[FR  Doc.  80-18794  Filed  8-10-80;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Ontor  8»-e-7;  Docket  45M4] 

Application  of  MM  Pacific  Ab- Corp.  for 
Certificate  Tranefer 

AQENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

summary:  The  Department  of 
Transportation  is  directing  all  Interested 
persons  to  show  catise  why  it  should  not 
issue  an  order  finding  Mid  Pacific  Air 
Corporation  fit  and  transferring  to  it  the 
section  401  certificate  of  Mid  Pacific 
Airlines,  Inc.,  authorizing  it  to  engage  in 
interstate  and  overseas  sdieduled  air 
transportation  of  persons,  property,  and 
mall,  subject  to  certain  limitations. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  22. 1989. 

AODRCSSES:  Objections  and  answers  to 
objections  should  be  filed  hi  Docket 
45944  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
Room  4107).  U.S.  Department  of 
Transportation,  400  Seventh  Street.  SW.. 
Washington.  DC  20590  and  should  be 
served  upon  the  parties  listed  in 
Attachment  C  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Janet  A.  Davis.  Air  Carrier  Fitness 
Division  (P-se,  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW..  Washington.  DC 
2059a  (202)  366-9721. 
Dated:  August  7, 1989. 
Je&ay  N.  Shane. 

Assistant  Secretary  for  PoBcy  and 
International  Affairs. 

[FR  Doc  88-18839  Filed  8-10-88;  8:45  am] 
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Coast  Guard 

[CQO-89-060] 


Public  Hearing  Bridges!  Proposed 
Improvement  to  ttie  Mlrade/Evereet 
Parkway  and  Construcllon  of  a  Bridge 
Acroea  ttie  Canooaahafchee  River 
Between  Cape  CorM  and  Fort  Myers, 
PL 


aoency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  hearing. 


ir:  Notice  is  hereby  given  that 
the  Commandant  has  authorized  a 
public  hearing  to  be  held  by  the 
Conunander,  Seventh  Coast  Guard 
District  at  North  Fort  K^ers.  Florida. 
The  purpose  of  the  heariig  is  to  consider 
an  application  by  Lee  County  and  the 
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City  of  Cape  Coral  for  Coast  Guard 
approval  of  the  location  and  plans  to 
improve  the  Mirade-Everest  Parkway 
and  to  construd  a  bridge  across  the 
Calloosahatchee  River  between  Cape 
Coral  and  East  Myers,  Florida. 

All  interested  persons  may  present 
data,  views  and  comments,  orally  or  in 
writing,  concerning  the  impact  of  the 
proposed  project  on  navigation  and  the 
human  environment 
DATE  September  14, 1989,  at  2:00  p.mH 
until  all  speakers  in  attendance  wishing 
to  comment  have  provided  comments. 
ADDRESS:  The  hearing  will  be  held  at  the 
Lee  County  Civic  Center,  11831 
Bayshore  Road,  North  Fort  Nlyers, 
Florida. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brodle  Rich.  Seventh  Coast  Guard 
District  Brickell  Plaza.  Federal  Building. 
909  Southeast  Ist  Avenue,  Miamt 
Florida  33131-3050.  (305)  536-4108. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  project  is  to  link  the 
Mirade/Everest  Parkway  in  Cape  Coral 
with  the  proposed  Midpoint  Bridge.  The 
Mirade/Everest  Parkway  project  would 
consist  of  an  ultimate  six-lane  arterial 
roadway  from  the  Burnt  Store  Road 
extension/Mlrade  Parkway  intersection 
to  Everest  Parkway  at  Del  Prado 
Boulevard.  The  proposed  Midpoint 
Bridge  Corridor  would  begin  in  the  West 
at  Del  Prado  Boulevard  in  Cape  Coral, 
with  a  connection  to  the  Mlrade/ 
Everest  Parkway  project  as  discussed 
above.  From  that  point  eastward,  the 
midpoint  project  would  provide  a  four- 
lane,  divided,  limited  access  facility  for 
a  length  of  approximately  8.8  miles. 

The  Coast  Guard,  as  lead  Federal 
agency  has  determined  that  this  project 
will  have  a  significant  impact  on  the 
environment  and  has  therefore, 
prepared  a  draft  Environmental  Impact 
Statement  (DEIS).  Copies  of  the  DEIS 
are  available  for  review  at  the  office  of 
the  Seventh  Coast  Guard  District  at  the 
above  address  from  7:30  a.m.  to  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  hearing  will  be  informal. 
Representatlvs  from  the  Coast  Guard 
will  preside  at  the  hearing,  make  a  brief 
opening  statement  and  annoimce  the 
procedures  to  be  followed  at  the 
hearing.  Each  person  who  wishes  to 
make  an  oral  statement  should  notify 
the  Commander  (oan).  Seventh  Coast 
Guard  District  at  the  above  address  by 
September  8, 1989.  Such  notification 
should  indude  the  approximate  time 
required  to  make  the  presentation. 
Depending  upon  the  number  of 
scheduled  statements,  it  may  be  ^ 

necessary  to  limit  the  amount  of  time 
allocated  to  each  person. 


Any  limitation  of  time  allocated  will 
be  announced  at  the  beginning  of  the 
hearing.  Comments  previously 
submitted  are  a  matter  of  record  and 
need  not  be  resubmitted  at  the  hearing. 
Speakes  are  encouraged  to  provide 
mitten  copies  of  their  oral  statements  to 
the  hearing  officer  at  the  time  of  the 
hecuing.  Those  wishing  to  make  written 
comments  only  may  submit  those 
comments  at  the  hearing,  or  to  the 
Commander,  Seventh  Coast  Guard 
District  through  September  22. 1989.  A 
transcript  of  the  hearing,  as  well  as 
written  comments  received  outside  of 
the  hearing,  will  be  available  for  public 
review  at  the  office  of  the  Seventh  Coast 
Guard  District  approximately  30  days 
after  the  hearing  date. 

All  coQunents.  whether  received  in  . 
writing  or  presented  orally  at  the  public 
hearing,  will  be  fully  considered  before 
final  agency  action  is  taken  on  the 
permit  application. 

(Sea  502, 60  Stat  847,  aa  amended:  33  U.S.C. 
525: 49  U.S.C  1655(g](c);  49  OFR  1.45(c)] 

Dated:  August  7, 1988. 
John  W.  Lodnvood. 

Captain,  US.  Coast  Guard,  Acting  Chief, 

Office  of  Navigation  Safety  and  Waterway 

Service. 

[FR  Doc.  89-18838  Filed  8-10-69;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  7, 1989. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requlrement(s)  to 
OMB  for  review  and  dearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Cle«u>ance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue.  NW..  Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

OMB:  New 

Form  Number  PD 1993 
Type  of  Review:  New  Collection 
Title:  Reinvestment  Application 
Description:  This  form  may  be  used  to 
request  payment  of  matured  Series  H 
Savings  Bonds  and  reinvestment  of 
the  proceeds  in  Series  HH  Savings 
Bonds  bearing  current  issue  dates. 


Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
27a000 

Estimated  Burden  Hours  Per  Response: 
15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
67,500  hours 

Clearance  Officer  Rita  DeNagy  (202) 
447-164a  Bureau  of  the  Public  Debt 
Room  137,  BEP  Annex  300 13th  Street 
SW.,  Washington,  DC  20239-0001. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget  Room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

LdslCHdlmd, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  88-18828  Filed  8-10-89;  8:45  am] 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  7, 1988. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requlrement(s)  to 
OMB  for  review  and  dearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submlssion(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  1545-0187 

Form  Numnber  4835 

Type  of  Review:  Revision 

Title:  Farm  Rental  Income  and  Expenses 

Description:  This  form  is  used  by 
landowners  (or  sub-lessors)  to  report 
farm  income  based  on  crops  or 
livestock  produced  by  the  tenant 
when  the  landowner  (or  sub-lessor) 
does  not  materially  partidpate  in  the 
operation  or  management  of  the  fann. 
Tills  fonn  is  attached  to  Form  1040 
and  the  data  is  used  to  determine 
whether  the  proper  amount  of  rental 
income  has  been  reported. 

Respondents:  Individuals  or  households. 
Farms 

Estimated  Number  of  Respondents: 
407,719 

Estimated  Burden  Hours  Per  Response/ 
Recordkeeping:  Recordkeeping— 2 
hours,  57  minutes;  Learning  about  the 
law  or  the  form— 5  minutes;  Preparing 
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the  fonn — 1  hour,  5  minatm;  Copying. 

aasambling,  and  sending  the  fonn  to 

IRS— 20  minuteB 
Frequemj  ofRespome:  Amnially 
Estimated  Total  Recordkeeping/ 

Reporting  Burden:  1,814.^  koun. 

OMB  Namber  1545-0B23 

Form  Number:  None 

7>p>  of  Review:  Extension 

"nth:  Imfian  Tribal  Govcnunents 
IVeated  as  States  for  Certain  Purposes 

Description:  The  regulations  provide 
that  if  a  goveroing  body  of  a  tribe  eta 
of  native  American  Indians  or  Ala^ 
natives  is  not  deeipiated  as  fm  Indian 
tribal  government  for  puiposes  of 
sections  7701  and  7871,  the  governing 
body  may  apply  for  a  rulaag  &am  the 
IRS.  Hw  same  provisions  are  made 
for  subdivisions  of  Indian  tribal 
governments. 

Respondents:  Indian  Tribal  governments 
(or  sub-divisions  thereof) 

Estimated  Number  of  Resportdatts:  25 

Estimated  Burden  Hours  Per  Re^tonsK 
Ihour 

Frequency  of  Response:  Once 

Estimated  Total  Reporting  Burden:  25 
hours 

Clearance  Officer  Cairick  Shear  (202) 
635-4297.  Internal  Revenue  Service, 
Room  5571. 1111  Constitution  Avenue. 
NW.,  Washington.  DC  20224. 

OMB  Reviewer.  Milo  Snnderiiauf  (202) 
395-eB8a  Office  of  Management  and 
Budget  Roam  3001,  New  Executive 
Office  HniMing,  Waahingtoo,  DC 
20503. 

Lois  K.  Holiad, 

Departmental  Reports  Management  Officer. 

[FR  Doc  a»-llM29  Rlad  8-10-89;  8:45  am] 
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Public  information  Collection 
Roqulrmnont*  Submltlad  to  OMB  for 
Rovfow 

DatK  AugBSt  7, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960, 
Public  Law  96-511.  Copies  of  the 
submiS8ion(8)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  ^onld  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Ti«asury  Department 
Clearance  Officer,  Department  of  tiie 
Treasury.  Room  2224, 1500  Pemnylvania 
Avenue,  NW..  WashLqgton.  DC  20220. 

Bureau  of  Mbohol  TobaoGO  aad 


Form  Number  ATP  Fonn  4  (5320.4) 

Type  of  Review:  Extension 

Title:  Application  for  Tax-Paid  Transfer 

and  Registration  of  Firearms 
Description:  This  form  must  be 

submitted  to  ATF  to  obtain  approval 

for  a  tax  paid  transfer  of  NFA 

firearms.  Approval  of  a  transfer  and 

registration  of  a  firearm  to  a  new 

owner  are  acconmlished  with  the 

information  suppaed  on  diis 

documenL 
Respondents:  Individuals  or  households. 

Businesses  or  other  for-profit.  Small 

businesses  or  organizations 
Estimated  Number  of  Respondents: 

6,000 
Estimated  Burden  Hours  Per  Response: 

4  hours 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

24.000  hours 

OMB  Number  1512>O02g 
Form  Number  ATF  Form  10  (5320.10) 
Type  of  Review:  Extension 
Title:  Application  for  Registration  of 
Firearms  Acquired  by  Certain 
Government  Entities 
Description:  This  form  provides  a 
method  for  certain  government 
entities  to  register,  for  OFFICIAL  USE 
ONLY  firearms;  otherwise 
unregisterable,  such  as  those 
unregistered  weapons  seized  by  or 
abandoned  to  local  law  enforcement 
agencies. 
Respondents:  State  or  local  governments 
Estimated  Number  of  Respondents:  300 
Estimated  Burden  Hours  Per  Response: 

30  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  300 
hours 

Clearance  Officer  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcc^ol, 
Tobacco  and  Firearms,  Room  7011, 
1200  Pennsylvania  Avenue.  NW., 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6860.  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

LoUlLHoOmd. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  89-18830  Fdad  8-10-89;  8:45  am] 
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Bureau  of  Alcohol.  Tobacco  and 
FIrearma 


'Y 


OMB  Namber:  15U-00Z7 


Granting  of  flaBef;  Federal  Ftraarma 
Prfvllegea 

AOmcv:  Bureau  of  Alcohol  Tobacco 
and  Firearms  (ATFl  Treasury. 
ACnOK  Notice  of  gfanting  of  restmation 
of  federal  firaazms  frivil^ei. 


auMMARv:  The  persons  named  in  dds 
notice  have  been  granted  restoration  of 
their  Federal  firearms  privileges  by  the 
Director,  Bureau  of  Alcohol  Tobacco 
and  Firearms. 

As  a  result  these  persons  may 
lawfully  acquire,  transfer,  receive,  ship, 
and  possess  firearms  if  they  are  in 
compliance  with  applicable  laws  of  the 
jurisdiction  in  which  they  live. 
FOR  FURTHER  INFORMAtlON  CONTACT: 
Special  Agent  in  Char^  Phil  A.  Orsini, 
Firearms  Enforcement  Branch.  Firearms 
Division.  Bureau  of  Aloohol,  Tobacco 
and  Firearms,  Washington,  DC  20226, 
(202-^566-7258). 

SUPPLEa»ITARV  mFORMATKM:  In 
accordance  with  18  U.3.C  925(0),  the 
persons  named  in  this  aotice  have  been 
granted  restoration  of  Federal  firearms 
privileges  with  respect  to  the 
acquisition,  transfer,  receipt  shipment 
or  possession  of  firearms.  Tliese 
privileges  were  lost  tiy  reason  of  their 
convictions  of  crimes  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  or  because  they  otherwise  fell 
within  a  category  of  persons  prohibited 
by  Federal  law  from  aoquiring, 
transferring,  receiving,  shipping  or 
possessing  firearms. 

It  has  been  established  to  the 
Director's  satisfaction  that  die 
circumstances  regarding  the  applicants' 
disabilities  and  each  applicant's  record 
and  reputation  are  such  that  the 
applicants  will  not  be  likely  to  act  in  a 
manner  dangerous  to  public  safety,  and 
that  the  granting  of  the  restoration  will 
not  be  contrary  to  the  public  interest 

The  following  persons  have  been 
granted  restoration: 

Aaron.  Ronald  L,  Rural  Delivery  3. 
Box  147,  Clarion,  Pennsylvania, 
convicted  on  May  5, 19B2,  in  the  Court  of 
Common  Pleas,  Mercer  County, 
Pennsylvania. 

Aaron,  Steven  Louis,  5311  Park  Lane, 
Dallas,  Texas,  convicted  on  January  5, 
1979,  in  die  United  States  District  Court, 
Eastern  Texas,  Texarktna,  Texas. 

Abel,  Harold  III,  316  South  Lincoln 
Street  Three  Riven,  Michigan, 
convicted  on  August  11, 1980,  St.  Joseph 
County  Circuit  Court  Saint  Joseph, 
Michigan. 

Adams,  Edward  Deranto  C,  1010 
Arlington,  Ada,  Oklahoma,  convicted  on 
November  14, 1962,  in  the  County  of 
Greer,  CMdahoma. 

Adams,  Frankie  Cork,  Route  1.  Box 
240  A-1,  Rode  West  Virginia,  convicted 
on  May  11, 1978,  in  the  United  States 
District  Court.  Bluefield.  West  Virginia. 

Adams,  Gordon,  2029  North  Columbia, 
Springfield,  ^ssonri.  convicted  on 
Octobier  20, 1977,  in  die  QrcaH  Comt 
Greene  County,  Missouri. 
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Adams,  James  Bernard,  Route  1.  Box 
72.  Pine  City.  Miimesota.  convicted  on 
April  30. 1985.  in  the  Third  Judicial 
District  Superior  Court  Anchorage. 
Alaska. 

Adams,  Joe  Sam  Junior,  7322 
Richmond  Place.  St  Louis,  Missouri, 
convicted  on  March  16, 1985.  in  the 
United  States  District  Court  St  Louis, 
Missouri. 

Adams,  Larrvjoe,  636  North  West 
Avenue,  Springfield.  Missouri,  convicted 
on  January  19, 1965,  in  the  Greene 
County  C^cuit  Court  Springfield, 
Missouri 

Adams,  Philip  Alan,  20  Van  Gogh 
Drive,  Apartment  5,  Osterville. 
Massachusetts,  convicted  on  October  11. 
1966,  in  the  Worcester  Superior  Court 
Worcester.  Massachusetts. 

Akers,  Christopher  Russell,  524  East 
Pine,  ^lartment  C  Walla  Walla. 
Washii^on.  convicted  on  December  10, 
1981.  in  die  Walla  Walla  County 
Superior  Court  Washington. 

Albrough,  John  Leonard,  814  East  9th 
Avenue,  Sauilt  Ste  Marie.  Michigan, 
convicted  on  August  19, 1983,  in  the 
Western  District  of  Midiigan. 

Alford,  Joseph  Paul,  Route  5,  Box  139, 
Gatesville,  Texas,  convicted  on  October 
29, 1982,  in  die  District  Court  Coryell 
County,  Texas. 

Anderson,  David  J.,  670  North  Atlantis 
Drive,  Orem.  Utah,  convicted  on 
November  12, 1982,  in  the  Fourth  Judicial 
District  Court  Utah  County,  Utah. 

Anderson,  Paul,  934  South  Revere, 
Mesa,  Arizona,  convicted  on  December 
1980,  in  the  Maricopa  County  Superior 
Court  Mesa,  Arizona. 

Andrews,  Barry  David,  6277  Bethel 
Road  Southeast  Port  Orchard, 
Washington,  convicted  on  September  9, 
1977,  in  the  Superior  Court,  Kitsap 
Coimty,  Washington. 

Andrews,  Scott  Leslie,  940  Linden 
Avenue,  Apartment  138,  Sunnyvale, 
California,  convicted  on  December  30, 
1980,  in  the  County  Municipal  Court, 
Santa  Clara,  California. 

Ansell,  Duane  Franklin,  1640 
Seminary,  Alton.  Illinois,  convicted  on 
August  3, 1977,  in  the  Seventh  Judicial 
Circuit  Court.  Jerseyville.  Illinois. 

Aponte-AiToyo,  Amparo,  Ruta  Estrella 
Buzon  65.  Minillas,  Bayamon.  Puerto 
Rico,  convicted  on  May  5, 1981,  in  the 
District  Court  Bayamon.  Puerto  Rico. 

Appleton,  Macel  Vernon,  Senior,  Box 
44.  Sardis.  Mississippi  convicted  on 
December  21. 1970.  in  the  United  States 
District  Court  Oxford.  Mississippi 

Arkava,  Morton  L,  636  Harvey  Lane. 
Hamilton.  Montana,  convicted  on  Mardi 
9, 1984,  in  the  United  States  District 
Court  State  of  Montana. 

Armentrout,  David  Wilbur,  Route  4, 
Box  383,  Covington,  Virginia,  convicted 


on  June  2, 1982.  in  the  Circuit  Court  of 
Alleghany  County,  Virginia. 

Armstrong,  Barry  Dixon,  1100-A 
Weeping  Willow  Drive,  Lynchburg. 
Virginia,  convicted  on  February  28. 1978. 
in  the  Circuit  Court  Tazewell  County, 
Virginia. 

Armstrong,  James  Victor,  Route  20, 
Box  376B,  Gray  Highway,  Macon, 
Georgia,  convicted  on  October  27, 1978, 
in  die  United  States  District  Court 
Macon,  Georgia. 

Arnold,  John  Vernon,  Post  Office  Box 
208,  Vader,  Washington,  convicted  on 
August  18, 1982,  in  die  United  States 
District  Court  Western  District  of 
Washington,  Tacoma,  Wasliington. 

Arnold,  Luther  Aubrey,  1401  Gcufield 
Avenue,  Lynchburg,  Vir^nia,  convicted 
on  December  11, 1953,  in  the 
Corporation  Court  Lynchburg,  Virginia. 

Arrington,  James  Edgar  Junior,  114 
Mill  Avenue,  Lebanon,  Virginia, 
convicted  on  April  16, 1984,  in  the 
United  States  District  Court  Abingdon, 
Virginia. 

Arthur,  Lynn  Barry,  1752  Qaricson 
Road,  Apartment  B,  Richmond,  Virginia, 
convicted  on  November  4, 1974,  in  the 
Circuit  Court  Lynchburg,  Virginia. 

Asbury,  Allen  Wayne,  8123  Anne 
Drive,  Orland  Park,  Illinois,  convicted 
on  March  14, 1981,  in  the  Circuit  Court, 
Twelfdi  Judicial  District  Will  County, 
Illinois. 

Ashley,  Jessie  William,  Route  1,  Box 
383,  Timberlake,  North  Carolina, 
convicted  on  August  25, 1982,  in  the 
Middle  Judicial  District  Greensboro, 
North  Carolina. 

Ashman,  John  Carson,  Route  4,  Box 
36,  Amelia,  Virginia,  convicted  on  April  . 
5, 1983,  in  the  Circuit  Court  Amelia 
County,  Virginia. 

Augustitus,  Paul  Franklin,  106  Hidden 
Oaks  Drive,  Apartment  2B,  Gary,  North 
Carolina,  convicted  on  November  7, 
1983,  in  the  Circuit  Court  Arlington 
County,  Virginia. 

Aumiller,  Robbie  Del,  1104  "f  Street 
Centralia,  Washington,  convicted  on 
October  17, 1980,  in  the  Lewis  County 
Superior  Court  Washington. 

Austin,  Thomas  Franklin.  3801  Nathan 
Hale  Road,  Pascagoula,  Mississippi 
convicted  on  December  8, 1981,  in  the 
Circuit  Court  Jackson  County, 
Mississippi. 

Avery,  Martin  Duane,  7 A  Linmar 
Homes,  Aziqippa,  Pennsylvania, 
convicted  on  May  6, 1977,  in  the  Court  of 
Common  Pleas  of  Beaver  County, 
Pennsylvania. 

Ayala-Ortiz,  Ramon,  1345  Damasco 
Street  Villa  Borin  Quen,  Puerto  Nuevo, 
Puerto  Rico,  convicted  on  September  30. 
1964,  in  the  Superior  Court  ^n  Juan, 
Puerto  Rico. 


Ayers,  Harold  Guy,  Highway  231. 
Halfway.  Kentucky,  convicted  on  June  0, 
1980,  in  the  AUen  County  Circuit  Court 
Scottsville,  Kentucky. 

Ayers,  Lany  Dean,  Rural  Route  2,  Box 
235A.  Mattoon,  Illinois,  convicted  on 
August  7, 1975,  in  die  Fifth  Judicial 
Circuit  of  Illinois,  Charleston,  niinois. 

Ayre,  Donn  Michael  14  Holiday 
Drive,  Springfield,  Illinois,  convicted  on 
December  22, 1982.  in  die  United  States 
District  Court  Springfield.  Illinois. 

Azevedo,  George  Machado,  142 
Parallell  Avenue,  Ripon,  California, 
convicted  on  Februuy  3, 1958.  in  the 
United  States  District  Court  Northern 
District  of  California. 

Bachman,  Keith  Wayne.  1102 13th 
Avenue  Northeast  Brainerd,  Minnesota, 
convicted  on  September  27. 1978,  in  the 
Crow  Wing  County  Court  hUnth  judicial 
District  Minnesota. 

Back.  Calvin  Edmund.  919  ^iringhill 
Road.  Staunton.  Virginia,  convicted  on 
November  9. 1978,  in  the  Circuit  Court  of 
Staunton.  Staunton,  Virginia. 

Baddorf,  Ronald  Eugene,  11522  Old 
Carrollton  Court,  Riclunond,  Virginia, 
convicted  on  April  12, 1983.  in  die 
United  States  District  Court.  Richmond, 
Virginia. 

Boer,  Ora  Daniel.  60927  CR.  IS  Soudi. 
Elkhart  Indiana,  convicted  on  June  26, 
1984,  in  the  United  States  District  Court 
Northern  District  of  Indiana. 

Bailey,  Loyce  Edmond.  308  Bowden 
Street  Senatabia,  Mississippi  convicted 
on  October  23, 1981,  in  the  United  States 
District  Court  Northern  District  of 
Mississippi. 

Bailey.  Thomas  Jordan  Junior, 
Apartment  5,  Sprouses  Comer,  Dillwyn, 
Virginia,  on  January  7, 1980,  in  the 
Albemarle  County  Court 
Charlottesville,  Virginia. 

Baker,  Archie  Clee,  Route  3,  Box  186, 
Maxton,  North  Carolina,  convicted  on 
January  26, 1979,  in  the  North  Carolina 
Superior  Court,  Roberson  County. 
Lumberton.  North  Carolina. 

Baker,  GJl  Senior,  Post  Office  Box  17, 
Hazard,  Kentucky,  convicted  on  October 
26, 1965,  in  die  United  States  District 
Court  Jackson,  Kentucky. 

Baker,  Garry  Ronald,  5539  West 
Wilshire,  Rioenix,  Arizona,  convicted 
on  June  7, 1977,  and  on  April  8. 1982,  in 
the  Superior  Court,  Maricopa  City, 
Phoenix,  Arizona. 

Baker,  Howard  Arnold,  1587 
Tittabawassee  River  Road,  Midland. 
Michigan,  convicted  on  April  28. 1958. 
November  21. 1958.  June  30, 1961, 
December  5, 1962,  and  July  19, 1968,  in 
the  Circuit  Court  for  the  County  of 
Saginaw,  Michigan. 

Baker,  Larry  James.  2101  Nuttal 
Avenue,  Edgewood,  Maryland, 
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convicted  on  November  1. 1957,  in  the 
CoMCt  of  BalliBora.  Maryland. 

Bakar,  Larry  Louia,  1100-A 
Tuscaloosa  Avenue,  Gadsden.  Alabama, 
oonvicted  on  Febniaiy  M,  107S,  in  the 
Orcuit  Court  of  Etowah  Cmmty. 
Alabama. 

Bakar,  Paul  Dean,  3323  North 
Colorada  Loveknd.  Colorado, 
convicted  on  July  7, 1081,  in  the  Larimer 
County  District  Court.  Larimer  County, 
Colorada 

Bakar,  WJlliam  Laaader,  East  401 
Augusta.  ^;>artment  S,  Spokane, 
Washington,  convicted  on  Jidy  15. 1980, 
in  the  United  States  District  Court. 
Wyoming. 

Balducci,  Felice  Joseph.  505  Don 
Drive,  Greenville,  South  Carolina, 
convicted  in  June  1954,  in  the  Court  of 
General  Sesidons,  Kings  County, 
Brooklvn,  New  York. 

Baldwin.  Lao  Lyman  Senior,  1381 
Kfillbum  Drive,  Conklin.  New  York, 
convicted  on  February  29, 1980,  in  the 
Broome  County  Court.  Binghampton, 
NewYoric 

Ball,  Kenneth  Charles,  430  South 
Lincoln,  Casper,  Wyoming,  convicted  on 
May  5. 1983,  hi  die  Seventh  District 
Court  State  of  Wyoming. 

Bandy,  Larry  Dean,  A777  East 
Gettysburg,  Apartment  111,  Fresno, 
Cabfomia,  convicted  on  January  1, 1972, 
in  the  Superior  Court.  Fresno,  California. 

Bane,  Halite  Clifton  Junior,  105  First 
Street.  Bluefield,  Virginia,  convicted  on 
August  25. 1978,  in  the  Circuit  Court  of 
Tazewell  County,  Viiginia. 

Banks,  Scott  Edwin,  798  South 
Yankeetown  Highway,  Boonevllle, 
Indiana,  convicted  on  June  15, 1984.  in 
the  Superior  Court,  Wassick  County, 
Indiana. 

Bantle,  James  Lester  Senior,  4244 
Parker  Road.  Port  Huron,  Michigan, 
convicted  on  July  3, 1958,  in  the  Macomb 
County  Circuit  Court,  ML  Clemens, 
Michigan. 

Barbara,  Arnold  Richard,  8220  North 
Kendall  Drive.  Miami,  Fbrida,  convicted 
on  October  31. 1978  in  tlie  Seventeenth 
Judicial  District  of  Florida,  Broward 
County. 

Barisic,  Bradley  Vaughn.  1970  Eighth 
Avenue,  San  Frandsco,  California, 
convicted  on  November  7, 1980,  in  the 
United  States  District  Court,  San 
Frandsco,  California. 

Barker,  Willard  Wesley,  1118  East 
Cleveland,  Guthrie,  Oklahixma, 
convicted  on  Fefamaiy  S.  1983.  in  the 
Western  District  Court.  OUafaoma  Qty. 
Oklahoma. 

Bantaa,  Alexander  C„  S733  Calla  San 
Antonio,  Pahn  ^xings.  Califomia. 
convicted  on  September  7. 1978.  in  the 
Superior  Gomt  Oraqge  CoeaBty, 
California. 


Bantaa.  James  H.,  Route  1,  Cosby. 
Tennessee,  convicted  on  Fdbruary  22, 
1974.  in  die  United  States  District  Court, 
Greenville.  Tennessee. 

Barnes.  Jeffrey  Monroe,  1102  "B" 
North  Skagit,  Burlington,  Washington, 
convicted  on  August  29, 1980,  in  the 
Superior  Court  Islood  County. 
Washington. 

Barnes,  Leroy  Champh'n,  825  West 
Anderson.  Apartment  1.  Idaho  Falls, 
Idaho,  convicted  on  December  18, 1979. 
in  the  Deschutes  Coanty  Circuit  Court, 
State  of  Oregon. 

Barreras,  Severo.  8000  Flax  Street  El 
Paso,  Texas,  convicted  on  April  29, 1972, 
in  the  United  States  District  Court  El 
Paso,  Texas. 

Barrois,  Dennis  James,  2118  DeHlle 
Street  Chalmette,  Louisiana,  convicted 
on  May  1, 1981,  in  the  United  States 
District  Court  Eastern  District 
Louisiana. 

Basham,  Thelma  Jane,  126  South 
English.  Leitchfield,  Kentucky,  convicted 
on  September  5, 1980,  in  the  Grayson 
County  Circuit  Court  Leitchfield, 
Kentucky. 

Bates,  Douglas  Dean.  22811  Poppy 
Street  Northwest  St  Franris  Minnesota, 
convicted  on  February  14, 1980,  in  the 
Tenth  District  ludicial  Court,  Anoka 
County,  Minnesota. 

Bates,  Jace  Andrew,  2613  San  Andres, 
Odessa,  Texas,  convicted  on  January  28, 
1983,  in  the  One-hundred-and-fourth 
Judicial  District  Court  Taylor  County, 
Texas. 

Baumgartner,  George  Patrick,  #5 
Anastasia  Park  Drive,  Saint  Augustine, 
Florida,  convicted  on  November  3, 1980, 
in  die  Eighth  Judidal  Circuit  Court 
Alachua  County,  Florida. 

Bayne,  Allen  Lee,  812  West  Main 
Street  Clencoe,  Alabama,  convicted  in 
1948  in  the  Circuit  Court  of  Etowah 
County,  Alabama;  om  October  18, 1952, 
in  the  Circuit  Court  of  Etowah  County 
and  on  March  14, 19S7,  in  the  Circuit 
Court,  Limestone  County,  Alabama. 

Beard,  Charles  Thomas.  Route  3,  Box 
449,  Ridgeway,  Virginia,  convicted  on 
May  14, 1975,  in  the  Henry  County 
Circuit  Court  Martinsville,  Virginia. 

Beard.  Sharon  H.  8045  East  Enos, 
Springfield,  Illinois,  convicted  on 
January  21, 1978,  in  the  Twenty-Fourth 
Judicial  District  Court  Jefferson  Parish, 
Louisiana. 

Bearup.  Eugene  Saott,  8038  South 
Ninth  Street  I%oenix,  Arizcma, 
convicted  on  September  21. 1978,  in  the 
United  States  District  Court  Tucson, 
Arizona. 

Beasley.  Barry  Danford.  Post  Office 
535,  Ponder  and  Sms  Road.  Haleyville, 
Alabama,  convided  on  May  24. 1972,  in 
the  Circuit  Court  of  Winston  County. 
Alabama. 


Beasley,  Jerry  Brace,  4703  Welf  ord. 
Bdlaire.  Texas,  convicted  on  April  20. 
1980,  hi  the  One-hundreth  and  Ei^ty- 
Second  Distrid  Court,  Harris  County, 
Texas. 

Beasley,  John,  754 134th  Hace, 
Chicago,  Illinois,  convided  on  Jime  18, 
1940,  hi  the  United  States  Distrid  Court 
Distrid  of  Nebraska. 

Beck,  Ralph  John  Junkir,  Post  Office 
Box  57,  Vowinckel,  Pennsylvania, 
convicted  on  June  10, 1977,  in  the  Court 
of  Common  Fleas,  Alleghany  County, 
Pennsylvania. 

Beismer,  Harold  Clinton  Junior,  Long 
Hill  Road,  County  Road  30,  Box  657, 
Afton,  New  York,  convicted  on  May  1, 
1978,  in  the  Delaware  County  Court, 
Delhi,  New  Yoric,  and  on  June  2, 1980,  in 
the  Supreme  Court  Otsego  County,  New 
Yoric. 

Beldock,  Stephen  Allen,  Rural 
Delivery  2,  Lisbon,  New  York,  convided 
on  August  27, 1981,  in  the  State  of  New 
York,  County  Court,  St  Lawrence 
County  and  convicted  on  July  7, 1982.  in 
the  St.  Lawrence  County  Court  New 
York. 

Bell,  Don  Gregory,  Route  5.  Box  367, 
Coushatta,  Louisiana,  convicted  on 
November  23, 1982,  in  the  United  States 
Distrid  Court,  Shreveport,  Louisiana. 

Benedict,  Kenneth  Carl.  102  Railroad 
Street  Box  115,  Granton.  Wisconsin, 
convicted  on  December  29, 1982,  in  the 
Clark  County  Circuit  Court.  Branch  U, 
Neillsville,  Wisconsin. 

Benford.  Patrick  James.  4232  East 
McKinney  Street  Phoenix,  Arizona, 
convicted  on  April  24, 1962,  in  the 
Superior  Court,  Bay  County,  Michigan. 

Bennett.  Raymond  Russell.  144 
Worthington-Lane,  Chesapeake  City 
Maryland,  convicted  on  Diecember  11, 
1936,  in  the  Medie  Couri  House,  Medie, 
Pennsylvania. 

Bennett.  Warren  R..  Route  2,  Box 
12&A  Lecompte,  Louisiana,  convicted  on 
February  9, 1979,  m  the  United  States 
District  Court,  Eastern  District  of  Texas. 

Bennington.  John  Robert.  555  Chestnut 
Drive,  Harrisonbuig,  Viiginia,  convicted 
on  March  21, 1960,  in  die  Circuit  Court  of 
Page  County,  Lurray,  Virginia. 

Bentley.  Robert  LeRoy.  204 
Woodcrest  Drive,  Fallbiook.  Cahfomia, 
convicted  on  January  28, 1982,  in  the 
Marion  County  Court  Hannibal 
Misaouri.  and  also  convicted  on 
February  8, 1982.  in  the  Meolan  County 
Court  Hannibal,  Missovri 

Berger,  Ronald  Robert,  828  Laurel 
Avenue,  St  Paul  Park.  Minnesota, 
convicted  on  December  12, 1960,  in  the 
Washington  County  District  Court 
Stillwater,  Minnesota. 

Baimudez,  Fernando,  284  Tenth 
Avenue,  New  Yoric  New  York, 
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convicted  on  November  21, 1981,  in  die 
Bronx  Supreme  Court  Bronx,  New  Yoric 

Berry,  Fred  Wesley,  6435  IXtman 
Street  Philadelphia,  Pennsylvania, 
convicted  on  October  17, 1909,  in  die 
Criminal  Court  Bodes  County, 
Pnmsylvania. 

Berry,  Joseph  Mahomed,  403S0  West  7 
MOe  Road,  NorthviHe,  Kfiddgan, 
convicted  on  July  30, 1966,  hi  die  Detroit 
Recorders  Court  Midiigan. 

Bertsch,  Delmar  Dale.  107  4di  Avenue 
Soudieast  Wateitown,  South  Dakota, 
convicted  on  Sept«nber  6, 1088.  in  die 
Fourdi  Judidal  Grcoit  Court  Pankinton, 
Aurora  County,  Sooth  Dakota. 

Berzoa.  Fnderkk  Louis.  1400  River 
Street  Hyde  Paric  Massadmsetts, 
convicted  on  October  10, 1962,  in  die 
Superior  Court,  Boston,  Massachuaaetts. 

Billingsley,  David  Harold,  Route  3, 
Box  798-A,  Ashford,  Alabama, 
convided  on  September  21. 1064,  in  die 
United  States  Distrid  Court,  KGddle 
District  of  Alabama  Montgomery. 

Bima,  Gerald  D.,  3390  Farm  Lane,  Ann 
Arbor,  Itfidugan.  convidBd  on  October 
22. 1^1.  in  the  Grcnit  Court,  Oakland 
County,  Michigan. 

Bishop,  Homer,  Route  2,  Box  313, 
Winfield.  Alabama,  convicted  on  August 
22, 1979.  hi  the  dfcoit  Court  Marion 
County.  Alabama. 

Bishop,  Kenneth  Dewayne.  Route  4. 
Box  185.  Wills  Point  Texas,  oonvicted 
on  April  16, 1876^  October  IS.  1980  and 
October  15. 1980  in  dw  Eighty-Sixth 
Judidal  District  G(Mirt  Van  Zandt 
County,  Texas. 

Bishop,  Roy  Carroll.  Route  1,  Box  12, 
Early  Branch,  South  Carolina,  convicted 
on  January  17, 1973.  fai  the  United  States 
Distrid  Court  South  Carolina. 

Birena,  Paul  Nelaoa,  55500  Lazy  River 
Drive.  Sunriver.  Oregon.  c(Mivided  oaa 
March  21. 1877.  in  tlw  Sti^rior  Court 
Lane  County,  Oregon. 

fUoclc /cunes  JL,  12121  Hope  Road. 
Mustang.  Oklahoma,  convided  on 
February  fit  1983.  in  the  Western 
Oklahoma  Court  CMdahoma. 

BlackwelL  Cerakl  Richard.  125  Soedi 
Galvez  Street  New  Orleans.  Louisiana, 
convicted  on  November  3, 1981,  in  the 
United  States  Distrid  Court.  Eastern 
Judicial  District  Louisiana. 

Blake.  Kim.  No.  4  Lehigh  Qrcle. 
Slatiogton.  Pennsylvania,  convicted  on 
April  2, 1981,  in  the  Court  of  Common 
Pleas,  Berks  Coimty,  Reading, 
Pennsylvania. 

Blakney,  Johnny  Odell,  1215  Harvell 
Court  Cedar  Hill,  Texas,  convided  on 
December  20, 1983,  in  the  Criminal 
Distrid  Court  Dallas.  Texas. 

Blanchard,  David  Allen,  Post  Office 
Box  85.  Ejist  Bethel  Road.  Lodce  MUls, 
Maine,  convided  on  September  26, 1980, 


in  the  Oxford  Superior  Court  Oxford 
County,  Maine. 

Blanchard,  David  Lee,  Post  Office  Box 
283,  Main  Street  Evergreen,  Louisiana, 
convicted  on  Novendier  23,  ISTQ,  in  the 
United  States  Distrid  Court.  Western 
Judicial  District  Lafayette,  Louisiana. 

Bland,  Herman  Junior,  Post  Office  Box 
14,  Montebello,  Virginia,  convicted  on 
July  17, 1975,  in  die  Ghtmit  Court  of  die 
City  of  Frederidcsfamg,  Virginia. 

Blending.  Charles  Randolph  Junior, 
1634  Freedom  Way,  Baltunore. 
Maryland,  convided  on  Jime  29, 1965, 
and  also  convided  on  March  24. 1900  in 
the  Baltimore  Distrid  Court.  Baltimore, 
Maryland. 

Blankenship.  Charles  Eugene.  Route  1, 
Box  347,  Munford.  Alabama,  convided 
on  August  8, 1982,  in  the  United  States 
District  Court,  Northern  Alabama, 
Birmingham,  Alabama. 

Bleiwess.  Bruce  Martin.  801  North  2nd 
Street  Harrisbuig,  Pennsylvania, 
convided  on  January  28, 1988,  in  the 
Cumberland  County  Court  of  Common 
Pleas,  Carlisle.  Pennsylvania,  and  on 
February  12, 1885,  in  the  Dauphin 
County  Court  of  Common  Pleas, 
Harrisburg,  Pennsylvania. 

Block,  William  James,  202  West  Bush, 
Caro,  Michigan  convided  on  September 
4, 1975,  in  the  Oakland  County  Circuit 
Court  and  on  February  20, 1975,  in  die 
Macomb  County  Circuit  Court 
Michigan. 

Babes,  Barry  Philip,  30920  Southwest 
191  Avenue,  Homestead,  Florida, 
convided  on  May  20, 1971,  in  the  Circuit 
Court  Dade  County,  Florida. 

Boeking,  Henry  Edward,  6802 
Nordiwest  Grand  Boulevard.  Oklahoma 
City,  Oklahoma,  convicted  on  June  3. 
1983.  In  the  Western  District  Oklahoma 
Qty,  Oklahoma. 

Bohannon,  Horace  Vincil  Blodc  1,  Lot 
10,  Box  3487,  Piano  Colorado  Estates, 
Milan,  New  Mexico,  convicted  on 
September  15. 1962,  m  the  Bernalillo 
Distrid  Court  New  Mexico. 

Bolt,  Floyd  Ashley,  178  Ruth  Circle, 
Huntsville.  Alabama,  convicted  on 
January  14, 1969,  in  the  Madison  County 
Circuit  Court  Himtsville,  Alabama. 

Bonck.  Michael  Joseph.  3341  Tulane 
Drive,  Kenner.  Louisiana,  convicted  on 
March  26, 1964,  in  the  Orleans  Parrish 
Distrid  Court  Orleans  Parrish. 
Louisiana. 

Bond,  Laurence  Frank.  Box  1830, 
Black  Canyon  Stage,  convicted  on  June 
25, 1979,  in  the  Superior  Court  Yavapai 
County,  Arizona. 

Booker.  George  Donald.  Route  2,  Box 
71,  Woodland  Hills,  Blue  Mountain. 
Mississippt  convided  on  June  30,  I960, 
in  the  Criminal  Court  Shelby  County, 
Tennessee. 


Booker,  John  Wayne.  Route  7.  Box  85, 
Meridian.  NDssisai^d.  convicted  on 
October  23, 1989.  in  die  United  States 
Distrid  Court  Meridian.  MissiasippL 

Booth.  Stephen  Ellia,  zr  Sherwood 
Coiut  Winchester,  Kentucky,  convicted 
on  January  22, 1982,  in  the  Mercer 
County  Circuit  Court  Harrodboig, 
KenUicky. 

Boring.  James  Ruasell  Poet  Office  Box 
88,  Optima.  Oklahoma,  convided  on 
August  la  19B2.  in  die  Western  Judicial 
Distrid  of  Oklahoma. 

Bom.  Heory  Ernest,  lot  70.  WuHey 
Trailer  Court.  South  Whitley.  Indiaaa. 
convicted  on  February  28, 1979,  in  the 
Circuit  Court  Whitley  County.  Columbia 
City,  Indiana. 

Bosarge,  David  Paul  0605  Wilkerson 
Circle,  Pascaqoula,  Mississippt 
oonvicted  on  November  7. 1980.  in  the 
United  States  Distrid  Court  Jacksoo. 
MisaissippL 

Bowe.  Charles  Willard,  1  South  Slate 
Street  Chippewa  Falls.  Wisconsin, 
convicted  on  October  IS.  1083.  in  the 
Ciicmt  Court  Branch  One.  Qiippewa 
County,  Eau  Claire,  Wisconsin. 

Bower.  Robert  h^uAad,  14  Margaret 
Lane,  Brewer,  Maine,  convicted  on 
September  29, 1980,  hi  the  Superior 
Cmirt,  Peobscot  Oninty,  Bangor,  Mnhw 

Bowers,  Terry  Allen.  138  North 
Magnolia,  Spokane,  Washington, 
convicted  on  June  17, 1961,  in  the 
Superior  Court,  ^wkane  Coonty. 
Washington. 

Bowker,  Albert  Lewis.  2MZ  Market 
Street  Northwest  Apartment  2S1, 
Seattle,  Washington,  oonvicted  on 
March  8, 1973,  in  the  King  County 
Superior  Court  Seattle,  Washington. 

Bowman,  Leabem  T.  Junior,  18828 
Rockbend,  Fkmston,  Texas,  ccmvided 
on  Januaiy  28, 1971,  in  the  United  States 
Distrid  Court  Sondiem  Distrid  of 
Texas,  Houston,  Texas. 

Bowman,  Paul  Lee,  820  West  Indiana 
Street  New  Buffalo,  Michigan,  convicted 
on  Febniary  20, 1953,  in  the  Berrien 
Coimty  Circuit  Court  Midiigan. 

Bowyer,  Luther  Lee  Junior,  Route  2, 
Box  51,  Moneta,  Virginia,  convicted  on 
June  27, 1979,  in  the  Circuit  Court 
Bedford  County,  Virginia. 

Brackley.  Robert  Eimer  Junior,  RFD  3. 
Box  3870,  Faimington,  Maine,  convided 
on  Feburary  9, 1979,  in  the  Superior 
Court  of  Franklin  County,  Maine. 

Brad,  David  Jonathan,  Route  1,  Box 
6A  Lake  Winter  Road,  Whiter 
Wisconsin,  convided  on  August  14, 
1984,  in  die  Circuit  Court  SUte  of 
Wisccmsin. 

Bradford.  William  Michael  1718 
South  Chades  Street  Baltimore. 
Maryland,  con>dcted  on  May  28^  1S77,  la 
the  Distrid  Court  Worcester,  Maryland. 
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Brannott,  Glean  Olan.  Pott  Office  Box, 
728,  St.  George,  Utah,  convicted  on  May 
14, 1961,  in  the  District  Court  of 
Washington  County,  Utah. 

Atzntner,  A^-ed  London,  Post  Office 
RFD  2,  Box  214,  Kennett,  Missouri 
convicted  on  April  8. 1957,  in  the 
Dimklin  County,  Qrcnit  Court,  Kennett, 
Missouri,  and  convicted  on  October  24, 
1963,  in  the  United  States  District  Court, 
Cape  Girardeau,  KfflssoniL 

BnuaweU,  William  Dale.  717 
Murfireesboro  Road,  #12,  Nashville, 
Tennessee,  convicted  on  September  12, 
19ea  in  the  Superior  Court  of  Liberty 
County.  Georgia. 

Bravo,  John  Wendell,  516  Fade 
Avenue.  Muldlteo,  Washington, 
convicted  on  November  7, 1980.  in  the 
Superiw  Court.  Snohomish  County, 
WashingtoiL 

Braxton,  Charles  Zelior,  4701  Lebanon 
Road.  Apartment  B-113.  Nashville. 
Tennessee,  convicted  on  April  8. 1976.  in 
the  Superior  Court.  Richmond  County. 
Georgia. 

Brelaford,  Kenneth  George.  34 
Ashwood  Road.  Milford.  Connecticut, 
convicted  on  November  1. 1953,  in  the 
IMstrict  Court.  Parish  of  Saint  Tammany, 
Louisiaiu. 

Brewster.  Michael  Lavoyce,  Route  1. 
Box  20eH,  Frierson,  Louisiana,  convicted 
on  June  24. 1961.  in  the  Eleventh  Judicial 
District  Court.  DeSoto  Parish,  Louisiana. 

Bridgeman,  Vernon  Jerome,  Route  B, 
Box  185.  Kingston,  Oklahoma,  convicted 
on  August  12, 1983.  in  the  United  States 
District  Court.  Muskogee,  Oklahoma. 

Bridges,  David  Keith,  2913  Malcom 
Street  Fort  Worth,  Texas,  convicted  on 
July  27. 1981,  in  the  Tarrant  County 
District  Court  3.  Fort  Worth.  Texas. 

Bright.  Harry  Major.  1852  East  Eighth 
Avenue,  Spokane,  Washington, 
convicted  on  November  18, 1977,  in  the 
Superior  Court  of  Spokane,  Washington. 

Brigman.  James  Dennis,  Box  862, 
Hillside  Trailer  Court  14.  Rawlins. 
Wyoming  convicted  on  April  7. 1983.  in 
the  United  States  District  Court  Judicial 
District  of  Wyoming. 

Brink,  John  Alfred.  5747  West 
Dickerson  Road.  Akron.  Michigan, 
convicted  on  January  19. 1982,  in  die 
Circuit  Court  Tuscola,  Michigan. 

Britton.  George  C,  1112  South  8th 
Street  Yakima,  Washington,  convicted 
on  May  12, 1967,  in  the  Superior  Court, 
Sacramento  County. 

Britxen.  Richard  James,  217  West 
Lancaster,  North  Muskegon,  Michigan, 
convicted  on  Jtme  1. 1970,  in  the  U^ted 
States  District  Court  Grand  Rapids. 
Michigan. 

Brock.  Jerry  Lee.  4787  North  34th 
Street  Milwaukee,  Wisconsin,  convicted 
on  December  3a  1965,  in  the  Circuit 
Court,  Milwaukee,  Wisconsin. 


BronzynskL  Raymond  Lee,  17190 
Mount  Vernon  Road  #56  Golden, 
Colorado,  convicted  on  June  30. 1971,  in 
the  Second  Judicial  District  Court. 
Carbon  County,  Wyeming. 

Brooks,  Hattie  Marie.  329  West  White 
Oak  Street  Leitchfidd.  Kentucky, 
convicted  on  August  25, 1980,  in  the 
Grayson  County  Ciroiit  Court 
Leltchfield.  Kentucky. 

Brooks,  James  Richard,  6540  Paris 
Southeast  Grand  Rapids  Michigan, 
convicted  on  October  22. 1962,  in  the , 
Superior  Court  Grand  Rapids,  Michigan. 

Brooks.  Ronald  Edward,  2113  Harris 
Road,  Huntsville,  Alabama,  convicted 
on  August  30, 1983,  in  the  United  States 
District  Court,  Northern  Alabama, 
Birmingham,  Alabama. 

Brown,  George  F.,  7950  Jefferson 
Highway.  Apartment  106,  Baton  Rouge, 
Loidsiana,  convicted  on  June  15, 1977,  in 
the  United  States  District  Court  Baton 
Rouge,  Louisiana. 

Brown,  Harding,  34260  Allen  Road. 
Cottage  Grove,  Eugene,  Oregon, 
convicted  on  October  23, 1981.  in  the 
Circuit  Court  Eugene,  Oregon. 

Brown,  Jerry  Ray,  239  Beech  Street 
Clarksville,  Tennessee,  convicted  on 
August  4, 1972,  in  the  United  States 
District  Court  of  the  Northern  Judicial 
District  Atlanta,  Georgia. 

Brown,  Levi  Bud  Junior,  Route  1.  Box 
284C  BishopviUe,  South  Carolina, 
convicted  on  September  28, 1959,  in  the 
General  Sessions  Court  Lee  County. 
South  Carolina. 

Brown,  Mannie  L,  108  Lake  of  Pines. 
Jackson.  Mississippi  convicted  on 
February  25, 1962,  in  the  Southern 
Judicial  District  United  States  District 
Court  Jackson,  Mississippi. 

Brown,  Randall  Monroe.  Route  1,  Box 
701,  Morehead,  Kentucky,  convicted  on 
October  24, 1974,  in  the  Fleming  County 
Circuit  Court  Flemisgburg,  Kentuclcy. 

Brown,  RoyM..  Rural  Delivery  1,  Box 
902,  Shinglehouse,  Flennsylvania, 
convicted  on  September  10. 1975,  in  the 
Court  of  Common  lieas,  McKean 
County.  Peimsylvania. 

Brown,  Timothy  Patrick,  7150  Petrie 
Road,  Pulaski  New  York,  convicted  on 
June  20, 1980,  in  the  Oswego  County 
Court  New  York. 

Brown.  Wayne  Earl,  116  South 
Rosemary.  Lansing.  Michigan,  convicted 
on  October  1, 1951,  In  the  Gratiot  Coimty 
Circuit  Court  Michigan. 

Browning.  Charles  Ray,  Post  Office 
Box  235.  Verdunvllle.  West  Virginia, 
convicted  on  January  16, 1959,  in  the 
Logan  County  Circidt  Coiut  Logan. 
West  Virginia. 

Browning,  Nathan  Ray,  8352  Old 
Homestead  Drive.  Dallas.  Texas, 
convicted  on  October  19, 1979,  in  the 


Criminal  District  Court  Number  5.  DaUas 
County.  Texas. 

Brudseth,  Cynthia  Diane,  Route  2.  Box 
196-T.  St  Maries,  Idaha  connoted  on 
October  14, 1981,  in  the  Benewah 
County  District  Court  Idaho. 

Bruley.  Timothy  Leo  Senior.  1737  Blair 
Avenue,  St  Paul  Miimasota,  convicted 
on  September  10, 1980.  to  the  Ramsey 
Coun^.  Second  Judicial  District  Court. 
St  Paul.  Miimesota, 

Brummett,  Todd  Sawyer.  Route  4.  Box 
118,  Princeton.  Kentud^.  convicted  on 
September  24. 198a  in  ^e  Caldwell 
County  Court  Princeton.  Kentucky. 

Bryan.  Glenn  Allen.  3B04  Vance 
Avenue,  Fort  Wayne.  Indiana,  convicted 
on  September  24, 1979.  In  the  Allen 
Coun^  Circuit  Court,  Allen  County. 
Indiana. 

Bryarly,  Harold  Dale  Junior.  60639 
Thomas  Road,  White  Pigeon,  Michigan, 
convicted  on  October  5, 1955,  in  the 
Elkhart  Superior  Court,  Elkhart 
Michigan. 

Bucci,  Florindo  A.,  2223  Fairiiill 
Avenue.  Glenside.  Pennsylvania, 
convicted  on  November  26. 1984,  in  the 
United  States  District  Gourt 
Philadelphia.  Pennsylvania. 

Buchanan,  London  Hoynes,  1021 
Howbert  Street  Roanoke.  Virginia, 
convicted  on  April  26.  lB7a  in  the 
Circuit  Court  City  of  Roanoke,  Virginia. 

Burchett,  Alva  Ewell  Junior.  Route  1, 
Adairville,  Kentucky,  cenvicted  on 
November  21, 1969,  in  the  Grayson 
County  Court  Independence,  Virginia, 
also  convicted  on  May  8a  1974,  in  the 
United  States  District  Court,  Bowling 
Green,  Kentuclcy. 

Burgan,Fivddy  David,  Route  1,  Box 
304,  Midway,  Kentuclcy,  convicted  on 
October  10. 1974,  in  the  United  States 
District  Court,  Lexington,  Kentucky,  and 
on  March  17, 1978,  in  the  Fayette  Circuit 
Court  F&yette  County,  Kentucky. 

Burgess,  Thomas  Shaw,  930  Grand 
Concourse,  Apartment  6,  Bronx,  New 
York,  convicted  on  November  5, 1954,  in 
the  Supreme  Court  State  of  New  York. 

Burgos-Colon,  Carlos  Jose,  North  85. 
Hostos  Street  Guayama,  Puerto  Rico, 
convicted  on  January  24. 1962.  in  the 
Superior  Court  Guayama,  Puerto  Rico. 

Bulk,  Donald  Earl.  235  East  Ninth 
Avenue.  Anchorage,  Akska,  convicted 
on  May  11. 1981.  in  the  United  District 
Court  Anchorage.  Alaska. 

Burkall,  Larry  Steven.  6711  North  35th 
Avenue,  Apartment  44,  Phoenix, 
Arizona,  convicted  on  May  17. 1982,  in 
the  United  States  Disblct  Court, 
Phoenix,  Arizona. 

Burke,  Wilbert  Emeat,  1050  Hfth 
Street  North,  Birminghem.  Alabama, 
convicted  on  February  6. 1957,  in  the 
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Circuit  Court  jeBenon  Coonty. 
Alabama. 

Burks,  fos^  Webb,  Route  8,  Box  40. 
Quinlan.  Texas,  convicted  oa  June  15. 
1979.  in  the  Two-Huodred-and-Ninety- 
Second  Judicial  District  DaUas  County. 
Texas. 

Bumham,  William  Joseph,  Myers 
Road,  Box  456,  Shaft^miy,  Vermont 
convicted  on  July  7, 1082.  in  the  United 
States  District  Court  Burlington. 
Vermont 

Bums.  Douglas  Dale.  1204  North  7di 
Street  Kelso,  Washington,  convicted  on 
May  7. 1082.  in  the  United  SUtes  District 
Court  Judicial  District  (rf  WashLogtoiL 

Bums,  Lewis  Fred,  1353  Oliver 
Avenue,  Bowling  Green.  Kentudcy. 
convicted  on  June  17. 1980,  in  the 
Warren  County  Circuit  Court  Bowling 
Green.  Kentucky. 

Bums,  Timothy  Joseph,  3113 
Covington  Street  Fairfax,  Viiginia. 
convicted  in  September  1974  and  in 
March  1975,  Fairfax  County  Circuit 
Court  Fairfax,  Virginia. 

Burroughs,  Kenneth  Norn's,  2497 16th 
Street  Ncnth,  Zephyrhiils,  Florida 
convicted  cm  date  unknown  in  the 
Orange  County  Superior  Court  Chelsea, 
Vernwnrt. 

Burton,,  Steven  Jeffrey,  Box  73004, 
Fairbanks,  Alaska,  convicted  on  March 
5, 1982,  in  the  United  States  District 
Court  IXstrict  of  Arizona. 

Bitsch,  George  Walter  Junior,  3511 
Chippendale  Street  Ftiiladelphia, 
Pennsylvania,  convicted  on  April  14, 
1967,  in  the  County  Court  Buda  County, 
Pennsylvania. 

Basho,  Marlowe  Eugene,  1152  Rice 
Lake  Street  Owatonna,  Miimeeota, 
convicted  on  September  27, 1974,  and  oo 
June  13, 1980,  in  the  Steele  County 
District  Court  Third  District  Owatoima, 
Minnesota. 

Busley.  Robert  Clifton.  1300  South 
Third  Street,  Kelso,  Washington, 
convicted  on  October  24, 1974,  and  also 
cxjovicted  on  June  13, 19Ba  in  the 
Superior  Court  Claric  County  State  of 
WashingtoiL 

Butkr,  Jerry  Sylvester,  Route  S.  Box 
529B,  Rustburg,  Virginia,  oonvlcted  on 
Maidi  27, 1975.  in  the  United  States 
District  Court  Lynchbuig.  Virginia. 

Batler.  Michael  Edward,  Route  1,  Box 
42,  ThompsomriUe  FGgfaway.  Budah. 
Michigan,  convicted  on  January  3a  1BS7. 
in  the  Benzie  County  Circuit  Court 
Michigan. 

Butterfield.  Kenneth  Roy.  65450  Eight 
Kfile  Road.  South  Lyon.  Mich^an. 
convicted  on  July  22. 1978.  in  the  United 
States  Court.  Detroit  Michigan. 

Buttles.  Jerry  Harrison,  3647  East 
Lamona  Fresao,  California,  convicted  on 
May  8, 1965,  in  the  Superior  Govt 
Fresno.  CaUfomiw.  and  Fabraasy  lA, 


1969,  in  tlie  United  States  Disblct  Court 
Fresno,  Califoinia. 

Bujese,  Robert  Harry,  Rnsal  Route  3, 
Box  WZ.  Marshall  KOnneeota.  OQwricted 
on  January  2a  tB72,  in  the  Fifth  Jadidal 
District  Court.  Lyoa  County.  MaiahaU. 
Miimesota. 

By&fy.  Glen  Robert,  1709  Leooatd 
Road,  Lexington.  Nordi  Cazoiiaa. 
cx)nvicted  on  fuly  22. 1971.  in  the 
DavidsoB  County  Superior  Court 
Lexii^gton,  Noitii  Cardina. 

Byrne,  DarolErwia.  20101 61st  Place 
West  Apartment  E-dOS,  lynwood. 
Washington.  ooovictBd  on  Septenber  16, 
1974,  in  the  Superior  Court  of 
Washittgtw,  Seatde,  Waahingtoa. 

Gaza,  James  Andrew,  8067  Louisiana 
Avenue  South.  Saint  Louis  Perk. 
Minnesota,  convicted  on  October  11, 
1985.  in  the  Hennepin  County  District 
Court  Fourth  Judicial  District 
Minneapolin,  Minnesota. 

CaUowcy  Fctrick  Grayson.  Post 
Office  Box  23G3,  Cody,  Wyoining, 
convicted  on  Septesober  15, 1976.  in  the 
Superior  Court  Baxter  County. 
Arkansas. 

Campbell  Dempsey  Blair,  Box  464. 
Little  Sandy  Creek.  Bkview.  West 
Virginia,  convicted  on  February  7, 1972, 
and  on  October  14, 1981.  in  the  Qnaiit 
Court  of  Mason  County,  Point  Pleasant 
West  Virginia. 

Campbell  Karf  Douglas.  2024 
Cumberland  Avenue.  Middlesboro, 
Kentucky,  convicted  on  February  la 
1978,  in  the  United  States  District  Court. 
London.  Kentucky. 

Canessa,  Peter  Michael  Oakiidge 
Road,  Lunenburg,  Massachusetts, 
convicted  on  May  7, 1979,  in  the  United 
States  District  Court  District  of 
Massachusetts. 

Cannon.  Isiah  Junior,  317  South  Sixth 
Street  Saginaw,  Michigan,  convicted  on 
May  18. 1973,  in  the  Saginaw  County 
Circuit  Michigan. 

CaatrelL  Russell  Ernest,  Junior.  2315 
Bell  Avenue.  Amarilla  Texas,  ccmvicted 
on  February  4, 1977,  in  the  One- 
Hundred-and  Eighth  District  Court. 
Potter  County,  Texas. 

Capps,  Larry  Elvl  Hatfield  Village 
Apartments,  Maple  Avenue,  Apartment 
02-9,  Hatfield.  Pennsylvania,  convicted 
on  July  2. 1974.  in  the  Fourteenth  Judidal 
District  Hemy  County.  Cambridge. 
Illinois. 

Carazzai,  Renato  Riccardo,  36 
Hillside  Avenue.  Princeton.  New  Jersey, 
convicted  on  January  24. 1B56,  in  tiie 
West  Windsor  Munidpal  Court.  Mercer 
County.  New  Jersey. 

Carlson,  Michael  John.  34  V^  River 
Loop  Road.  Tonaaket  Washington, 
convided  on  November  14.  IMa  in  the 
Siqierior  Court  of  Okonqgan  County, 
Was 


Canmnbaiil  James  A,  Bl  Cherokee 
Street  Bsvoria.  Kansaa.  oonvidad  on 
March  23.  loea  in  the  Dietiict  Court. 
Pawnee  County,  finisas 

Goflnley.  £dUe  £1800, 106  CawtiMB 
Street  Andalusia.  Alabama,  convictod 
on  February  2a  lB6a  in  the  GiroHit 
Court  of  Covinfkm  County,  AndaluBia. 
Alabmaa. 

Carolki.  Joseph  Ftaak.42SBoKwoad 
Drive.  Shiriey.  New  York,  convided  on 
May  15. 1979.  in  the  Sapmaw  Gout 
Queens  County.  Jamaica,  New  Yoric. 

Carpenter,  Bobby  Clintoo.  Bouie  t 
Casdlla.  Missiasippt  oonvlcted  on 
October  6. 1962.  in  die  United  States 
District  Court  Northam  Mississippi. 
Oxford,  MississippL 

Caiper.  Deaais  Jay,  501  Sandalwood 
Road.  Baltimore,  Muyland.  oonvided 
on  January  2a  1063.  la  the  District  Court 
Baltimore,  MaiylaiHi 

CarrollL  Joeefdi  Albert,  S91  Willow 
Avenue.  Greensbuig.  Pennsylvania, 
convicted  on  December  9, 1981,  in  ^ 
United  States  District  Court.  Westam 
Distrid  of  Pennsylvania. 

Carswell  Kathy  Payne,  9151  Wfld 
Road,  Jacksonville,  Florida,  convicted  on 
December  18, 1970,  December  21. 1972, 
and  March  S,  1973,  in  the  Criminal  Court 
of  Duval  County,  JacksoBville.  Florida. 

Carter.  Mehrin  Dotigias.  Route  1.  Box 
305C  Magnolia,  Miasiss^pl  convicted 
on  June  a  1980,  in  the  Cheatham  County 
Circuit  Court  Ashland.  Tennessee. 

Carter.  William  Sanford,  4720  Brown 
Road.  Vassar,  Michigan,  convictod  on 
May  17. 1977,  in  die  United  States 
Distrid  Court.  Flint  Michigan. 

Cartwright,  Glenn  Thomas,  716 
Lochridge  Sta«et  Mayfidd.  Kentncky, 
convict^  on  November  sa  1661.  in  the 
United  States  District  Court  liondon. 
Kentucky. 

Carver.  Shannon  Braoe.  605  South 
Olympia  #59,  Kennewick.  Washington, 
convided  on  November  la  197a  in  the 
Yakima  County  Superior  Court  State  of 
Washington. 

Casey.  Daniel  C,  111  Crevar  Drive. 
Butler,  Pennsyivania.  convicted  on  June 
U,  197a  in  the  Court  of  Commnn  Heas. 
Butler  County.  Pennsylvania. 

Caso.  Michael  Robert  801  Strait  View 
Drive,  Port  Angeles,  Washington, 
convicted  on  November  12.  Ifl7a  in  the 
Clallam  County  Siqierior  Court  State  of 
Washington. 

Catchot,  William  DougUie,  3140  Cedar 
Woods  Drive  North.  Theodore. 
Alabama,  convicted  on  February  11, 
1063.  in  the  United  States  IXstrid  Court 
MoMe.  Alabama. 

Caudill  Evelyn  Elisabeth.  407S 
Florida  Street  Detrdt  Michigan, 
convicted  on  May  aa  187a  ta  the  Qrouit 
Court  County  <rf  b^hant  MicUgaa. 
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Caudill.  Johnny  DwighL  Box  204, 
Whitesbiog,  Kentucky,  convicted  on 
October  30. 1975,  in  the  Letcher  Circuit 
Court,  Whitesburg.  Kentucky. 

Cecil,  /antes  Craig,  2060  E^ce  Street. 
Northeast,  Salem,  Oregon,  convicted  on 
October  26. 1979,  in  the  Circuit  Court  for 
Klamath  County.  State  of  Oregon. 

Cerio,  James  J.,  105  West  Manchester 
Road.  Syracuse  New  Yoric.  convicted  on 
October  29. 1960,  in  the  S«ieca  County 
Court,  Waterloo,  New  York. 

Certaine,Dehaven  Madrid,  VSn. 
Airdrie  Street,  FUladelphia, 
Pennsylvania,  convicted  on  February  3, 
1960,  in  the  United  States  District  Court, 
Eastern  Judicial  District  of 
Pennsylvania. 

Chabannes.  Norbert  Augusta  Rene,  19 
Forrestaisa,  Tuscaloosa,  Bahama, 
convicted  on  April  24, 1979  and  October 
2, 1978,  in  the  Circuit  Court  of 
Tuscaloosa  Coimty,  Alabama. 

Chamberlain.  Michael  A.,  10235  North 
3l8t  Street,  Apartment  23.  Phoenix. 
Arizona,  convicted  on  November  5. 1980, 
in  the  Circuit  Court  Duval  County, 
Florida  and  convicted  on  January  16. 
1981.  United  States  District  Court, 
Jacksonville,  Florida. 

Champlain,  Jacob  Leroy,  Route  3,  Box 
18,  Wagoner,  Oklahoma,  convicted  on 
February  la  1956.  in  the  Tulsa  County 
District  Court  Oklahoma. 

Chapman,  Gary  Ray,  Route  1.  Box 
278-B.  Greenville.  Tennessee,  convicted 
on  May  27. 1983.  in  the  United  States 
District  Court  Greenevllle,  Tennessee. 

Charbonneau,  Gus  Satis,  Rural 
Delivery  Route  5,  Cobblehill  Road, 
Milton,  Vermont  convicted  in  August 
la  1982,  in  the  Vermont  District  Court 
Franklin  Circuit  Saint  Albans.  Vermont 

Chavet,  Timothy  M.,  4101  Breton 
Street  Indianapolis,  Indiana,  convicted 
on  August  13, 1981,  in  the  Southern 
District  of  Indiana. 

Cheadle.  Theodore  Alan,  3208  Kallin 
Avenue,  Long  Beach,  California, 
convicted  on  April  1962,  in  the  Superior 
Court  of  Los  Angeles,  California. 

Chess,  Kenneth  Ray,  65135  Redmond 
Bend  Hi^way  Bend,  Oregon,  convicted 
on  August  15, 1983,  in  the  Deschutes 
County  Superior  Court  Oregon. 

Childen,  Jeny  Anthony,  1324  Steed 
Street  Post  Office  Box  3423.  Rock  Hill. 
South  Carolina,  convicted  on  September 
8, 1976.  in  the  Superior  Court  of  Yoric 
County.  South  Carolina. 

Childen.  Timmie  Berl,  216  North  1st 
Avenue,  Apartment  12,  Conover.  North 
Carolina,  convicted  on  March  8. 1982,  in 
the  Catawba  County  Superior  Court 
Newton.  North  Carolina. 

Chiistenson,  George  Mehnn,  1280 
South  County  Road  la  Moose  Lake. 
Minnesota,  convicted  on  February  10, 


1982,  in  the  Sixth  Judknal  District 
Cariton  County,  Minnesota. 

Christian,  Jarrett  Delawrence,  8431 
Church  Lane,  Randalbtown,  Maryland, 
convicted  on  April  1^  1967,  in  the 
Davidson  County  Court  Davidson 
County.  North  Carolina,  and  on 
February  6. 1975.  in  the  Circuit  Court  of 
Maryland,  Baltimore.  Maryland. 

Church,  Clifford  Louis,  5291 
Westview,  Pontiac  Michigan,  convicted 
on  July  12. 1955,  and  April  6, 1956.  in  the 
Oakland  County  Circuit  Court  Pontiac 
Michigan,  and  September  21, 1971,  in  the 
United  States  District  Court,  Detroit 
Michigan. 

Ciatti.  Frederick  Charles.  Route  1,  Box 
220A,  Nashwauk,  Minnesota,  convicted 
in  1966  in  the  St  Louis  County  Court, 
Hibbing,  Minnesota,  and  in  1981  in  the 
United  States  District  Court,  St  Paul, 
Minnesota. 

Cira,  Salvatore  WUliam.  6215 
Wyoming  Avenue,  Saint  L.ouis,  Missouri, 
convicted  on  September  7, 1979,  in  the 
Circuit  Court,  Saint  Uiuis,  Missouri. 

Clark,  James  Edward,  917  Delaware 
Avenue,  Lexington,  Kentucky,  convicted 
on  March  4, 1982,  in  the  Circuit  Court 
Richmond.  Kentucky. 

Clark,  Joseph  G.,  5970  SouthKoinia, 
New  Berlin.  Wisconsin,  convicted  on 
January  17, 1981,  in  the  Vilas  County 
Circuit  Court  Eagle  River,  Wisconsin. 

Clark,  Lionel  L,  27D0  Eaton  Rapids 
Road  #102,  Lansing,  Michigan, 
convicted  on  August  21, 1964,  in  the 
Ingham  Coimty  Court  Michigan. 

Clegg,  Kenneth  Ray,  Junior,  2928 
Candlewood  Street  Lakewood, 
California,  convicted  on  March  23, 1966, 
In  the  Superior  Court  Los  Angeles, 
California. 

Clements,  Jimmie  Lee,  4559  Highway 
Avenue,  Jacksonvilla,  Florida,  convicted 
on  May  13, 1977,  in  the  United  States 
District  Court  Southern  Judicial  District 
of  Florida. 

Cline,  Eulandlra,  Box  83,  Baisden, 
West  Virginia,  convicted  on  September 
27, 1947.  in  the  Circuit  Court  of  Mingo 
County,  West  Virginia. 

Cline,  Rodney  Leroy,  515  Third  Street 
New  Cumberland.  Pennsylvania, 
convicted  on  September  7, 1971,  in  the 
Court  of  Common  Pleas  of  Ciunberland 
County,  Carlisle,  Pennsylvania. 

Clowney,  Allen  Coffer,  110V4  West 
51st  Street  Savannah,  Georgia, 
convicted  on  September  11, 1967,  in  the 
Supreme  Court  of  the  State  of  New  York, 
87-1221 P  County  of  New  York. 

Coates,  Christopher  Morley,  Post 
Office  Box  141  (United  States  Route  #1), 
Ladysmith,  Virginia,  convicted  on 
August  4, 198a  in  tht  Circuit  Court 
Hanover  County,  Viiginia. 

Cobb,  Terry  W..  Post  Office  Box  221, 
Smithland,  Kentucky,  convicted  on 


December  2, 1975,  in  the  Uvington 
Circuit  Court  Smithland.  Kentucky. 

Cogar,  Dueward Lynn,.Post  Office  Box 
411,  Webster  Springs,  West  Virginia 
convicted  on  January  18, 1977,  in  the 
Circuit  Court  of  Webster  County, 
Webster  Springs,  West  Virginia. 

Colbert.  Donald  Kay,  1937  Suffolk 
Lane,  Indianapolis,  Indiana,  convicted 
on  October  20, 1982,  in  the  United  States 
District  Court  Southern  District  of 
Indiana. 

Cole,  Gerald  Coy,  3433  Dearcy 
Avenue,  Louisville  Kentucky,  convicted 
on  December  20, 1962,  in  the  Jefferson 
County  Circuit  Court  LouisvUle, 
Kentucky. 

Cole.  Walter  R,,  23  Wkmikee  Avenue, 
Poughkeepsie,  New  York,  convicted  on 
February  10, 1942,  in  the  Dutchess 
County  Supreme  Court  Poughkeepsie, 
New  York. 

Coleman,  James  Bruce,  Route  2,  Box 
390,  UnionvUle,  Virginia,  convicted  on 
March  31, 1978,  in  the  Circuit  Court  of 
Orange  County,  Virginia. 

Coley.  James  Wesley.  678  Broadway 
Street  Apartment  807,  Gary,  Indiana, 
convicted  on  October  5, 1950,  in  the  St. 
Joseph  Criminal  Court  f^miber  Two. 

Collins,  Ernest  Berl.  General  Delivery, 
Neola,  West  Virginia,  convicted  on  June 
27, 1973,  in  the  Pocahontas  County 
Courthouse,  Marlinton.  West  Virginia. 

Collins,  Herbert  Howard,  222S  Rancho 
Drive,  San  Diego,  California,  convicted 
on  May  12, 1980,  in  the  Superior  Court  of 
the  State  of  California,  County  of  San 
Diego,  California. 

Collins,  John  Tucker,  Route  1,  Box  58- 
B,  Eureka,  Montana,  convicted  on  July  2, 
1982,  in  the  Superior  Coort  Lincoln 
County,  Montana. 

Colombo,  Frank  Joseph.  394  Shelf  ord 
Road,  Apartment  3,  Rochester,  New 
York,  convicted  on  April  20, 1970,  in  the 
Monroe  County  Court  Rochester,  New 
York. 

Combs,  Randall  Ray,  1601  Robinhood 
Trail,  Austin,  Texas,  convicted  on 
December  11, 1975,  in  the  One-hundred- 
and  forty-seventh  judicial  District  Court 
Travis  County,  Texas. 

Company— Boeing.  Post  Office  Box 
3707,  M/S13-08,  Seattle.  Washington, 
convicted  on  June  30, 1982,  in  the  United 
States  District  Court,  District  of 
Columbia. 

Company — General  nectric  (PA).  Re- 
Entry  and  Environmental  Systems 
Division,  3198  Chestnut  Street 
Philadelphia,  Pennsylvania,  convictedT 
on  May  13, 1985,  in  the  United  States 
District  Court  Eastern  District  of 
Pennsylvania. 

Company— General  Sectric  (VT), 
Lakeside  Avenue,  Burlington,  Vermont 
convicted  on  April  21, 1983,  in  the 
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United  States  District  Court  New  Jersey, 
and  on  May  13, 1985,  in  the  United 
States  District  Court,  Eastern  District  of 
Pennsylvania. 

Compton.  Monte  Dean,  Rural  Route 
#2,  Box  87,  Watonga,  Oklahoma, 
convicted  on  October  8, 1982,  in  the 
United  States  District  Court,  Western 
Judicial  District  of  Oklahoma. 

Condes.  Mark  A..  10749  Eagle  Pass,  El 
Paso,  Texas,  convicted  on  July  2, 1980.  in 
the  One-hundred-and-ninety-eighth 
Judicial  District  Court  Menard  Coimty, 
Texas. 

Condon.  Ray  Leo.  JuiUor.  3004  North 
LaBarre  Road,  Metairie,  Louisiana, 
convicted  on  January  4, 1978,  in  the 
United  States  District  Court  Eastern 
District  of  Louisiana. 

Conlin.  Danny  Thomas.  Post  Office 
Box  116  (31920  hiighway  108), 
Strawberry,  California,  connoted  on 
February  9. 1973,  in  the  United  States 
District  Court  Eastern  District  of 
California. 

Connolly,  William  John.  11504  West 
Outer  Drive,  Detroit  Michigan, 
convicted  on  May  16, 1977,  in  the  Wayne 
County  Circuit  Court  Detroit  Michigan. 

Conti.  Angela  Anthony,  315  Clinton 
Street  Findlay,  Ohio,  convicted  on 
February  23, 1973,  and  on  March  28, 
1960,  in  the  Cook  County  Circuit  Court 
Chicago,  Illinois. 

Conti,  Gaetano,  4  Valley  Court 
Thiells.  New  York,  convicted  in  January 
1983,  in  the  United  Stetes  District  Court, 
Eastern  District  of  New  York. 

Cook,  Albert  John,  2109  Pitney  Road, 
Baltimore,  Maryland,  convicted  on  May 
8, 1951,  in  the  Baltimore  City  Court, 
Baltimore,  Maryland. 

Cook,  Roy  P.,  272  Twelve  Buck  Trail, 
Durango,  Colorado,  convicted  on 
February  27, 1984,  in  the  United  States 
District  Court  Central  District  of 
California. 

Coons,  Kenneth  Lloyd,  L-221 
Bethlehem  Terrace,  Slingerlands,  New 
York,  convicted  on  March  28. 1957,  in 
the  Albany  County  Court.  Albany.  New 
York. 

Cooper,  Roger  Dale,  Route  7.  Murray. 
Kentucky,  convicted  on  December  3, 
1980,  in  Uie  Calloway  County  Circuit 
Court  Murray,  Kentucky. 

Coqueuoniot,  Karla  Kay,  2A\7  Odell 
Street  Casper,  Wyoming,  convicted  on 
March  15, 1978,  in  the  Seventh  Judicial 
District  Court  Wyoming. 

Corbitt,  Albert  Gerald,  Post  Office 
Box  1151,  Muldrow,  Oklahoma, 
convicted  June  23, 1967,  Sequoyah 
County,  Sallisaw,  Oklahoma,  and 
convicted  on  April  23, 1963,  United 
States  District  Court  Western  Aricansas. 

Com,  James  Jeffrey,  5013  Fremont 
Avenue  North,  Minneapolis,  Minnesota, 
convicted  on  November  12, 1979,  in 


LaCrosse  County  Court,  Circuit  1, 
LaCrosse,  Wisconsin. 

Corporation— General  Dynamics, 
Pierre  Laclede  Center,  Saint  Louis, 
Missouri,  convicted  on  December  2, 
1985,  in  the  United  States  District  Court 
Los  Angeles,  California. 

Corporation— Martin  Marietta,  6801 
Rockledge  Drive,  Bethesda,  Maryland, 
convicted  on  February  17, 1987,  in  the 
United  States  District  Court,  Maryland. 

Cosmano,  Gene  John.  5550  Nor^ 
Forty-fourth  Street  Phoenix,  Arizona, 
convicted  on  May  16, 1983,  in  the 
Superior  Court,  Phoenix,  Arizona. 

Coson,  James  R.,  Junior,  7683  North 
Woodson,  Fresno,  Ccdifomia,  convicted 
on  June  14, 1976,  in  the  United  States 
District  Court  F^sno,  California. 

Costner,  Grier  Wayne,  Jr.,  Route  1, 
Box  84  B,  Bessemer  City,  North  Carolina, 
convicted  on  December  2, 1980,  in  the 
United  States  District  Court  Western 
District  of  North  Carolina. 

Costner,  Randy  Wayne.  907  Union 
Terrace,  Gastonia,  North  Carolina, 
convicted  on  December  2, 1980,  in  the 
United  States  District  Court  Charlotte. 
North  Carolina. 

Cota,  Frank  James,  97  Airport 
Paricway,  South  Burlington,  Vermont 
convicted  on  March  12, 1982,  in  the 
United  States  District  Court,  Burlington, 
Vermont 

Cotton.  John  Lee,  1505  Albert  Street 
Camden,  South  Carolina,  convicted  on 
October  4, 1977,  in  the  Court  of  General 
Sessions,  Kershaw  Count;  Camden, 
South  Carolina. 

Coufal,  Donald  B.,  Rural  Route  1,  Box 
177B.  Arenzville,  Illinois,  convicted  on 
June  16. 1981,  in  the  Central  Judicial 
District  Springfield.  Illinois. 

Covert,  John  Raymond,  Route  2, 
Hutchinson,  Kansas,  convicted  on 
December  5, 1962,  in  the  District  Court 
Reno  Coimty,  Kansas. 

Covert,  Sharon  Ann,  Route  2, 
Hutchinson,  Kansas,  convicted  on 
December  30, 1974,  in  the  Ninth  Judicial 
District  Court,  McPherson  County, 
Kansas. 

Cox,  Frankie  Lee,  Route  1,  Box  1070. 
Partlow,  Virginia,  convicted  on  January 
24, 1975,  in  the  Circuit  Court  City  of 
Staunton,  Virginia. 

Cox,  James  Roger,  416  "G"  Street 
North  Wilkesboro,  North  Carolina, 
convicted  on  November>5, 1969,  in  the 
United  States  District  Court 
Greensboro,  North  Carolina. 

Cox,  Timothy,  Route  2,  Box  256, 
Hayesville,  North  Carolina,  convicted  on 
-  January  23, 1984,  in  the  United  States 
District  Court  Western  District  of  North 
Carolina. 

Coy,  Daniel  Duane,  Route  1,  Box  219, 
Pemberton,  Minnesota,  convicted  on 
October  10, 1980  in  the  Freebom  County 


District  Court  Freebom  County, 
Minnesota,  and  on  July  16, 1980,  in  the 
Third  Judicial  District  Waseca  County. 
Minnesota. 

Craig.  Gary  Lee,  108  Abbott  Venice. 
Illinois,  convicted  on  November  25, 1975, 
in  the  Twelveth  Circuit  Court  Saint 
Claire  County,  Illinois. 

Craig,  Stewart  Patrick,  820  West  13th 
Street  Front  Royal,  Virginia,  convicted 
on  October  19, 1974,  in  the  Circuit  Court 
Frederick  County,  Virginia. 

Crawford,  Donald  Glenn.  131  Old 
Bridge  Lake,  Houston,  Texas,  convicted 
on  June  13, 1985,  in  the  United  States 
District  Court  Skiuthem  District  Texas. 

Crawmer,  Donald  Edward.  166  South 
Collins  Avenue,  Baltimore,  Maryland 
convicted  on  July  21, 1972,  in  the 
Howard  County  Circuit  Court  Howard 
County,  Maryland. 

Crevison.  Ross  Milford,  109  Church 
Street  Milan.  Michigan,  convicted  on 
September  10, 1970,  in  the  United  States 
District  Court  Detroit  Michigan. 

Crippen,  Robert  Harvey,  511  Elk 
Drive,  Riverton,  Wyoming,  convicted  in 
April  1974  and  September  1975,  in  the 
Superior  Court,  Santa  Cruz,  California. 

Crank,  Michael  Allen,  RFD  3,  Box  857, 
Bangor,  Maine,  convicted  on  May  20, 
1974,  in  the  Superior  Court  Penobscot 
County,  Maine. 

Cross,  Gordon  Lee,  Route  1,  Box  47, 
Zimmerman,  Minnesota,  convicted  on 
June  25, 1982,  in  the  United  States 
District  Court  Judicial  District  of 
Minnesota. 

Crowe,  Kenneth  R,  530  Elm  Street 
Owensboro,  Kentucky,  convicted  on 
August  3, 1971,  in  the  Daviess  County 
Circuit  Court  Owensboro,  Kentucky. 

Crowley.  James  Trent,  2416 
Willinghurst  Drive,  Germantown, 
Tennessee,  convicted  on  November  7, 
1984,  in  the  United  States  District  Court. 
Western  District  of  Tennessee. 

Crowson,  Thomas  Christopher.  Route 
2,  Box  14-C  Boonville,  North  Carolina, 
convicted  on  July  12, 1978,  in  the 
Superior  Court  of  Winston-Salem,  North 
Carolina. 

Cruikshank,  Steven  Patrick,  2439 
Oakland  Road,  Minnetonka,  Minnesota, 
convicted  on  January  9, 1964.  in  the 
United  States  Military  Court.  Fort  Bragg. 
North  Carolina. 

Crumpton.  Charles  William,  Route  2. 
Box  1,  Space  11,  Laramie,  Wyoming, 
convicted  on  July  1, 1976,  and  on 
November  12, 1975,  in  the  District  Court 
Second  Judicial  District  State  of 
Wyoming. 

Gucci,  John  Joseph  Junior,  1612  North 
20di  Avenue,  Melrose  Park,  Illinois, 
convicted  on  June  21, 1984,  in  the  United 
States  District  Court  Northern  District 
Illinois. 
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Cuccia,  Peter  Alan,  ItMDaiii^s 
Avenue.  Racme.  WitconalB,  comictBd 
on  Jannory  7. 1885,  in  the  C&cuit  Court 
Branch  4,  Racine,  Wisconsin. 

Caerro,  Peter  Hector,  UnabtUa  Road. 
Putnam  Valley,  New  York.  coRvicted  on 
September  7, 1963*  in  the  Putnam  Cbonty 
Court  Putnam,  New  York. 

CuUi$tm,  Bruce  Edward  596  Gatlin 
Avenue,  Orlando.  Florida,  convicted  on 
August  9, 1974,  in  the  United  States 
District  Court.  Tampa,  Florida,  and  on 
August  8. 1974.  Orange  County  Circuit 
Court,  Oriando,  Florida. 

Cumminga.  Owen  Neal,  1019  Riva 
Ridge  Drive.  Great  Falls,  Virginia, 
convicted  on  October  19. 1981.  in  United 
States  District  Court.  District  of 
Columbia,  Washington,  DC 

Carrier,  Robert  Lee,  484  Cariey  Road, 
Springfield,  Vermont,  convicted  on 
Mardi  15. 1965,  in  die  Municipal  Court, 
Springfield.  VermooL 

Curtis,  David  Benton,  Railroad  Bed 
Road,  Route  1,  Summertown,  Tennessee, 
convicted  on  September  10, 1982,  in  the 
United  States  District  QMirt,  Middle  of 
Tennessee. 

Curtis,  John  Edward,  44Q  Twenty- 
seventh  Avenue.  North  Saint  Cloud, 
Minnesota,  convicted  on  March  9, 1978. 
in  the  Seventh  Judicial  District  Court, 
Saint  Cloud,  Minnesota. 

Curtis,  Martin  Gregory,  Pbst  Office 
Box  144.  River  Road,  Philips,  Maine, 
convicted  on  May  3, 1977,  in  the 
Superior  Court.  Franklin  County, 
Farmington,  Maine. 

Custer,  Jeffrey  Dean,  14121 60th 
Avenue  West,  Edmonds,  Washington, 
convicted  on  June  24. 1976^  in  the  Skagit 
County  Superior  Court  State  of 
Washington. 

Cyr,  Paul  7914  Manor  House  Drive, 
Fairfax  Station,  Virginia,  convicted  on 
September  29, 1962  and  July  28, 1984,  in 
United  States  District  Court. 
Washington.  DC 

Czura.  Walter  Murphy,  9^  Wanderer 
Lane,  Hilton  Head  Island,  South 
Carolina,  convicted  on  January  13, 1982, 
in  the  United  States  District  Court 
Charleston,  South  Carolina. 

lyMoia,  Cosimo,  Plymouthtown 
Apartments,  367  Chehcn  Court 
Norristown,  Pennsylvania,  convicted  on 
December  14. 1981,  in  the  Court  dt 
Common  Pleas,  Delaware  City.  Media. 
Pennsylvania. 

D'Aquia,  Robert  Paul  5501  Amite 
Drive,  Manero.  Louisiana,  convicted  on 
February  19. 1962,  in  die  Jefferson  Parish 
Court  Louisiana. 

D'Auria,  Michael  Martin,  30  Rolling 
Drive.  BreoicviUe.  New  York,  convKted 
lune  25. 1981.  hi  the  United  States 
District  Coot.  Eastern  District  of  New 
York. 


Daberkow.  Doagha  Clyde,  1548  2nd 
Avenue,  Windom,  Mianesota.  convicted 
on  April  6, 1961,  in  the  District  Court, 
Fifth  Judicial  District  |ackson  County, 
Minnesota. 

Dahnert,  Michael  niul.  Route  2,  Box 
265,  Fort  Atkinson,  Wisconsin, 
convicted  on  December  27, 1977,  in  the 
JeffersfHi  County  Circait  Court 
Jeffnson,  Wisconsin. 

Dail  Franklin  Waytie,  Route  2,  Box 
10,  Walstonburg,  North  Carolina, 
convicted  on  Sqstember  8, 1982.  in  the 
United  States  District  Court 
Greensboro.  North  Carolina. 

Dalton,  Bobby  Gene.  3464  Colonial 
Avenue.  Southwest  BLilding  O, 
Apartment  99,  Roanoke,  Virginia, 
convicted  on  August  12. 1975,  in  the 
United  States  District  Court  Roanoke, 
Virginia. 

Dalton.  Clyde  Hassell  Senior,  1825 
Glenn  Street  Danville  Virginia, 
convicted  on  December  5, 1978.  in  the 
District  Court  of  Damnlle,  Vii^nia. 

Dalton,  David  Albert,  Post  Office  Box 
131,  Gervais,  Oregon,  convicted  on 
December  29, 1961,  in  the  Marion 
County  Superior  Court,  Marion  County. 
Oregon. 

DaJton,  Rufus  Edward,  Zil7 
Windward  Shore  Drive,  Virginia  Beach, 
Virginia,  convicted  on  August  7, 1980,  in 
the  Eastern  Judicial  District  Court 
Virginia. 

Daniel.  FredK.  Junior.  396  Annex 
Avenue,  Nashville,  Tennessee, 
convicted  on  November  8, 1^2.  in  the 
Criminal  Court,  Davison  County, 
Tennessee. 

Dougherty,  Sterling  J^  301  O'Hara, 
Grand  Saline,  Texas,  convicted  on 
November  3, 1982,  in  the  Criminal 
District  Court  #86,  Kaufman  County, 
Texas. 

Dougherty,  Walter  David,  Route  3, 
Box  12,  Rushville,  Indiana,  convicted  aa. 
October  28. 1978,  in  the  Rush  County 
Circuit  Court  Rushville,  Indiana. 

Davidson,  Charles  Todd.  3555 
Kenbrooke  Court  ICalemazoo;,  Michigan, 
convicted  on  January  24, 1983,  in  the 
Kalamazoo  Coimty  Circuit  Court,  State 
of  Michigan. 

Davidson,  Virgil  Lee,  19203 
Hollingsworth,  West  Covina.  Califomia. 
convicted  on  August  7, 1981,  in  the 
Superior  Court  Benton  County, 
Washington. 

Davila,  Jose  Campee,  1706 
Guatemozin,  Laredo,  Texas,  convicted 
on  October  6, 1981,  in  the  United  States 
District  Court  San  Aatonio.  Texas. 

Davis,  Clifford  Lee,  Route  2,  Box  700- 
B.  Astoria.  C^egon,  convicted  on 
February  11, 198a  in  (he  Curry  County 
Ciicnit  Court  AstcMi^  Oregon. 

Davis,  Dtatiel  Clanoce,  17724  Unicotn 
Street  Southwest,  Rochester, 


Wellington,  convicted  o*  April  8, 1981, 
in  the  Si^joior  Court  Thurston  County, 
Washington. 

Davis,  Edward  Ray,  Route  1,  Box  149- 
1,  Lansing,  North  Carolina,  convicted  on 
October  12, 1981,  in  the  Siqierior  Coiut, 
Ashe  County,  Jefferson.  North  Carolina. 

Davis.  George  Oliver,  Route  1.  Box  88, 
Crescent  Oklfdioma,  conricted  on 
December  16, 1982,  in  Western 
Oidahoma,  Oklahoma  City,  Oklahoma. 

Davis,  Herbert  Wayne,  174  Allman 
Road,  Winlock,  Washington,  convicted 
on  December  3, 1980,  in  the  Lewis 
County  Superior  Court  State  of 
Washington. 

Davis,  Jack  D.,  209  West  Main, 
Duncan,  Oklahoma,  convicted  on  July 
29. 1982,  in  the  United  States  District 
Court,  Oklahoma  City,  Oklahoma. 

Davis,  James  Christopher,  2875 
Washington  Street  Apartment  17G, 
Boston,  Massachusetts,  convicted  on 
August  15, 1937,  in  the  Raxbury  District 
Court,  Boston,  Massachuietts,  and  on 
January  17, 1939,  in  the  Suffolk  Superior 
Court  Boston,  Massachusetts. 

Davis,  Larry  Oman.  700  J  Street, 
Aurora,  Nebraska,  convicted  on  July  23, 
1974,  in  the  Natrona  County  I^trict 
Court,  Casper,  Wyoming. 

Davis,  Matthias.  Route  1,  Box  271-35, 
Chattaroy,  Washington,  convicted  on 
October  3, 1978,  in  the  United  States 
District  Court  District  of  Utah. 

Davis,  Trez  Harley.  2653  Bon  Bon 
Drive,  San  Jose,  California,  convicted  on 
June  23, 1960.  in  the  Superior  Court. 
Santa  Clara  County,  California. 

Davis,  Walter  Royal  2D06  Gulf, 
Midland,  Texas,  convicted  on  March  8, 
1948,  in  the  United  States  District  Court, 
Northern  District  of  Califiomia. 

Davoli,  Phillio  T.,  5361  Fortuna 
Parkway,  Clay,  New  York,  convicted  on 
March  13, 1979,  in  the  Onondaga  County 
Court,  Syracuse,  New  York. 

Daw,  George  David,  Post  Office  Box 
835,  Highway  59  South,  Fbley.  Alabama, 
convicted  in  September  1976,  in  the 
Jefferson  County  Circuit  Court 
Birminghami  Alabama. 

Dawson,  William  John,  25  Western 
Avenue,  Cc^oes,  New  York,  convicted 
on  January  11, 1970,  in  the  United  States 
District  Court.  Northern  Judicial  District 
of  New  York. 

Day.  Daniel  Eagles,  4606  Caimsean. 
Houston,  Texas,  convicted  on 
September  23, 1982.  in  the  Madison 
County  Circuit  Court,  Madison, 
Tennessee. 

Dean,  Vemoa  Wayne,  100  Tall  Timber 
Drive,  Kountze,  Texas,  convicted  on  July 
18t  1980.  in  the  District  Court  Jefferson 
Coimty,  Texas. 

DeAngeh,  Ronald  Eugene,  124  Butler 
Street  Buder,  PennsyWavia,  convicted 


Federal  Regtotgr  /  Vol.  54.  No.  154  /  Friday,  August  11.  1969  /  Notices 


S3U7 


on  July  3. 1972,  in  the  Court  of  Common 
Pleas,  Butler  County,  Pennsylvania. 

Deck,  Donald  Eugene,  17  East 
Grandview  Avenue,  Mercerburg, 
Pennsylvania,  convicted  on  August  20, 
1984,  in  the  United  States  District  Court. 
Middle  Judicial  District  of  Pennsylvania, 
Harrisbiu^,  Pennsylvania. 

Deel  Irene  Sue,  Route  2,  Box  636, 
Haysi,  Virginia,  convicted  on  January  28, 
1982,  La  the  Buchanan  County  Circuit 
Court,  Grundy,  Viipnia. 

Deichert,  John  Woodrow,  6280 
Carlisle  I>ike,  Lot  402.  Mechanicsburg, 
Pennsyvlania,  convicted  on  September 
9, 1980,  in  the  Court  of  Common  Pleas, 
Lebanon  County,  Pennsylvania. 

Deiter.  Robert  J.  108  West  Calhoun 
Street  Cuba  City,  Wisconsin,  convicted 
on  August  29. 1983,  in  the  Circuit  Court 
Branch  L  Lancaster,  Wisconsin. 

Dela,  Allan  Truman  Odel  2163 
Constance  Boulevard.  Northeast  Ham 
Lake,  Mizmesota,  convicted  on  July  8, 
1981.  in  the  United  States  District  Court 
Middle  District  of  Georgia. 

Demers.  Gregory  Lind,  12249  Marshall 
Road  Southeast  Tenino,  Washington, 
convicted  on  November  26, 1975,  in  the 
Superior  Court  State  of  Washington. 

Demus,  Michael  William,  1515  Moore, 
Beloit  Wisconsin,  convicted  on  October 
18, 1982,  in  the  Rocky  Circuit  Court  IV, 
Beloit  Wisconsin. 

Dermer,  Gay  Norman,  300  West  Bluff, 
Boscobel  Wisconsin,  convicted  on 
February  14, 1983,  in  the  Grant  County 
Circuit  Court  Wisconsin. 

Denton,  Lee  Roy.  212  West  Cypress 
Street  Coweta,  Oklahoma,  convicted  on 
February  14, 1984,  in  the  United  States 
Court,  Eastern  District  of  Oklahoma. 

Derrico,  Lvle  David.  Post  Office  Box 
434,  Cedars  Plaza  Baggs,  Wyoming 
convicted  on  July  16, 1982.  in  the  District 
Court  Carbon  County,  Wyoming. 

Detzel  John  Edward,  20301  Southwest 
One-hundred-seventeenth  Court  Miami, 
Florida,  convicted  on  March  17, 1976,  in 
the  Eleventh  Judicial  Circuit  Court 
Miami,  Dade  County,  Florida. 

Dickey,  CarlAlwin  III  26235  E,  9th 
Street  Space  #17,  Highland,  CaliJPomia, 
convicted  on  September  23, 1973,  in  the 
District  Court,  Dallas,  Texas. 

DieM,  Jack  Donald.  353  South  Front 
Street  Milton,  Pennsylvania,  convicted 
on  December  18, 1961,  in  the  Court  of 
Quarter  Sessions,  County  of 
Northumberland,  Pennsylvania. 

Digby,  Lawrence  Walter,  12951 
Lookingglass  Road,  Roseburg,  Oregon, 
convicted  on  April  9, 1980,  in  the 
Douglas  County  Superior  Court.  State  of 
Oregon. 

Diguiseppe,  Joseph  Michael  1706  East 
Gaylon  Drive,  Tempe,  Arizona, 
convicted  on  April  15. 1983,  in  the 


Superior  Court  of  Maricopa  City. 
Arizona. 

Dile,  Freddy,  Route  2,  E.P.  Terry 
Estates,  Apartment  E-2,  Cave  City, 
Kentucky,  convicted  on  April  28, 1972,  in 
the  Warren  County  Court.  Bowling 
Green,  Kentucky. 

Dillard,  James  K,  106  Highland 
School  Road,  Hopkinsville,  Kentucky, 
convicted  on  September  27, 1974,  in  the 
Christian  County  Circuit  Court 
Hopkinsville,  Kentucky. 

Dillard,  Tony  A.,  Route  2,  Box  584, 
Honaker,  Virginia  24260,  convicted  on 
September  21, 1983,  in  the  Circuit  Court 
of  Russell  County. 

Dillman.  Bobby  Wayne,  Route  1,  Box 
50D,  Atkins,  Virginia,  convicted  on  June 
25, 1975,  in  the  Circuit  Court  Smyth 
County,  Virginia,  and  on  March  11, 1976, 
in  the  United  States  District  Court 
Greenwood,  South  Carolina. 

Dilorenzo,  Anthony  John,  11533 
Mississippi  Drive,  Champhn,  Minnesota, 
convicted  on  November  3, 1972,  in  the 
Los  Angeles  County  Court,  Norfolk, 
Califomia. 

Dishman,  Edward  E.,  406  Sundown, 
Norman,  Oklahoma,  convicted  on 
September  16, 1983,  in  the  Western 
Oklahoma,  Oklahoma  City,  Oklahoma. 

Dixon.  Richard  Allen,  150  East  Green 
Acres  Lane,  Lancaster,  California, 
convicted  on  February  14, 1975,  in  the 
Superior  Court,  Los  Angeles,  CaUfornia, 
and  on  March  28, 1977,  in  the  Superior 
Court  Pierce  County,  Washington. 

Dixon,  Walter  Edward,  3026 
Tennessee  Avenue,  Baltimore, 
Maryland,  convicted  on  December  20, 
1973,  in  the  District  Court  of  Maryland, 
Baltimore,  Maryland. 

Dobbins,  Alan  Matthew,  247  Lome 
Linda,  Amarillo,  Texas  convicted  on 
September  11, 1975,  in  the  181st  Judicial 
District  Court  State  of  Texas. 

Dobish,  Michael  John,  Box  123, 
Beccaria,  Pennsylvania,  convicted  on 
August  24, 1970,  in  the  Court  of  Common 
Pleas,  Clearfield  County,  Pennsylvania. 

Donovan,  Jerry  P.,  3  Barrister  Lane, 
Levittown,  New  York,  convicted  on 
October  9, 1974,  in  the  Nassau  County 
Court  Mineola,  New  York. 

Dam's,  Chester  Elwood,  206  East  31st 
Street  New  York,  New  York,  convicted 
on  October  9, 1974,  in  the  Supreme 
Court  Kings  County,  New  York. 

Dougherty,  Carol  Sue.  204  Richardson 
Drive,  Twin  Falls,  Idaho,  convicted  on 
December  18, 1981,  in  the  Fifth  Judicial 
District  Cotui.  Idaho. 

Dowdy.  Roger  Joe.  2301  South  Main 
Street  Blacksburg.  Virginia,  convicted 
on  November  12, 1976,  in  the  Circuit 
Court  Montgomery  County,  Virginia. 

Dressel  Shane  Lee.  726  Avenue, 
Apartment  B304,  Snohomish. 
Washington,  convicted  on  October  26, 


1982,  in  die  Superior  Court  Snohomish 
County,  Washington. 

Drew.  Ronald  Lee,  Route  1,  Box  228A, 
Bolivia,  North  Carolina,  convicted  on 
May  26, 1981,  in  the  Superior  Court  of 
Brunswick  County,  North  Carolina. 

Drinkard,  William  David,  600 
Mangum  Avenue,  Selma,  Alabama, 
convicted  on  March  3, 1989,  in  the  I*erry 
County  Circuit  Court  Marion,  Alabama. 

Driver,  David  William,  311  Cooper 
Drive,  Stuarts  Draft  Virginia,  convicted 
on  November  21, 1975,  in  the  Circuit 
Court  Augusta  County,  Virginia. 

Drory.  Edward  Robert,  3213  42nd 
Street  Metarie,  Louisiana,  convicted  on 
November  24, 1981,  in  the  United  States 
District  Court  Eastern  District  of 
Louisiana. 

Dubbelde,  Arnold  Paul  4425  Slater 
Road,  Eagan,  Minnesota,  convicted  on 
June  26, 1974,  and  June  7, 1976,  in  the 
Minnehaha  Circuit  Court,  Sioux  Falls, 
South  Dakota. 

Duckworth,  Ray,  908  Green  Valley 
Drive,  Nashville,  Tennessee,  convicted 
on  December  23, 1980,  in  the  Middle 
District  of  Tennessee. 

Ducoty,  Richard  Bruce,  508  Sunset 
Drive,  Capitola,  California,  convicted  on 
October  30, 1969,  in  the  Superior  Court 
Santa  Clara  County,  CaUfoinia. 

Duffey,  Anthony  Eugene,  874  Willow 
Drive,  Shreveport  Louisiana,  convicted 
on  November  26, 1979.  in  the  Twenty- 
sixth  Judicial  District  Court  Bossier 
Parish,  Louisiana. 

Duffield,  Jeffrey  D.,  567  North  2350 
West  West  Point  Utah,  convicted  on 
November  7, 1980,  in  Whitman  County, 
Washington. 

Dunagan,  Donald  Travis,  1435  North 
Ashland,  East  Wenatchee,  Washington, 
convicted  on  April  14, 1977,  in  the 
Douglas  County  Superior  Court 
Washington. 

Dunagan,  Joseph  Walton,  Route  2, 
Post  Office  Box  227,  Horse  Cave, 
Kentucky,  convicted  on  October  5, 1983, 
in  the  United  States  District  Court, 
Bowling  Green,  Kentucky. 

Dunaisky,  James  Stephen,  129  East 
Harney  Road,  Esko,  Minnesota, 
convicted  on  May  20, 1983,  in  the  St 
Louis  County  District  Court,  Sixth 
Judicial  District  Duluth,  Minnesota. 

Dunloy,  Zaran,  120  West  28th  Street 
New  York.  New  York,  convicted  on  May 
2, 1978,  in  the  United  States  District 
Court  Southern  District  of  New  York. 

Dupree,  Todd  James,  4705  East 
Caballero,  Apartment  3,  Mesa.  Arizona, 
convicted  on  March  5, 1 979,  in  the 
Missoula  County  District  Court, 
Missoula,  Montana  and  on  June  24, 1981, 
in  the  Superior  Court.  Hioenix,  Arizona. 

Duskie,  Bradley  C,  1717  East  6di.  Lot 
1,  Concordia,  Kansas,  convicted  on  May 
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10.  lira;  fa  fte  ia&  laddal  DMiict 
Court.  Mitchell  County,  Kansu. 

l>|nr.  iDbniiBl  M.  PMt  Office  Box  73. 
4th  Mkt  WMUngtoB  Sbeeti.  Mmcov 
Milk.  liiiMmiri  caDvicted  on  November 

28. 1965,  in  the  Baetem  Disttfct  of 
Missoxiri,  and  on  October  2, 1161.  in  the 
Circuit  Court  of  Pike  Coanty.  DDwUag 
Great,  Kentacky. 

DyktM,  Raady  Lee,  1013  Landon 
Avenue,  YakJBBa.  Waifakigton,  convicted 
on  March  28. 1975.  in  die  Yakuna  County 
Supeikir  Court  Waehingtoa. 

Eaihart,  Jeffrey  Lewia,  Star  Roate, 
Box  123.  Churchville.  Virginia,  convicted 
on  March  7, 1983.  in  the  Circuit  Court  of 
Augusta  County.  Auguita  County. 
Virginia. 

Earley,  Danny  Jerald,  1717  Winston 
Road.  Mobile,  Alabama,  convicted  on 
October  13, 1976,  in  the  Circuit  Court 
Mobile  County,  Alabama,  and  convicted 
on  January  13, 1984,  in  the  Sv^eiior 
Court  Dougherty  County,  Georgia. 

Eatoa,  Peter  James,  Route  2.  Box  36, 
Lovehce  Road,  Pelham.  North  Carolina, 
convicted  on  February  B,  1965,  and  May 

10. 1966,  in  the  United  States  District 
Court  Western  District  Danville 
Division.  Virginia,  and  March  18, 1966, 
in  die  United  States  District  Conrt, 
Western  District,  Ashville,  North 
Carolina. 

Ebert,  Alien  Richard,  51  Locust  Street 
Repon,  Wisconsin,  convicted  in- 
September  1960,  in  the  Circuit  Court 
Greenlake  City,  Greenlaka,  WisconaiiL 

Eby,  Mom's  Lee,  Post  0£Bce  Box  606, 
#112^,  WaDa  Walla,  Washington, 
convicted  on  April  13, 1906,  in  the 
Circuit  Court  of  Dougjas  County, 
Oregon. 

Edtffemon,  Janes  Marion,  72  Aspen 
Drive.  Jacksun,  Tennessee,  convicted  on 
September  13, 1977,  in  Ae  United  States 
District  Court  Western  District  of 
Tennessee. 

Eden,  Thomas  L,  18331  Coastline 
Drive,  Mabbu,  California,  convicted  on 
April  19, 1982,  in  the  United  States 
District  Court  Los  Angeles,  California. 

Edinger,  Clayton  Monroe,  Road  No.  1, 
Rimerrtioig,  Peni^vania,  convicted  cm 
April  8, 1985,  hi  the  Court  ai  Common 
Pleas,  Clarion  Coanty,  Pennsyhrama. 

EdwarAt  Maceo,  187  West  Ostrarider 
Avenuo,  Syracuse.  New  Yoric,  convicted 
on  October  2i  1967,  in  the  County  ci 
Onoodaga,  Syracuse,  New  Yoric. 

Egaa,  TuraaceL,  5704  Ccm^bna 
Court  Sioux  FsOs,  South  Dakota, 
convicted  on  November  21,  lOTBt  in  the 
Second  Judicial  Cirenit  Court  Sioax 
Falls,  SoBlkDakoU. 

Elder,  Jesse  Jiames,  Junior,  Route  4. 
Box  413.  Mnrfieeebaro,  Temessee, 
coorkrhid  on  Mavch  Ifl,  1981,  in  te 
Ruthatfioid  Connty  Ciicuit  Co«t 
Te 


Eldred,  Darrel]  Wi^e,  1517  Kimberiy 
Lane,  Killeen,  Texas,  convicted  aa 
October  11, 1963,  fan  tke  District  Coort 
#4,  Dallas  Coanty,  Tlixas. 

Ekired,  Jimmy  Dalit,  Poet  Office  Box 
D,  Stratford,  Oktriioma,  convicted  on 
April  18, 1985,  in  the  United  States 
District  Court  Oklahoma  Cfty, 
Oklahoma. 

Elfner,  Marc  Allen,  16245  WashingtiRi 
Street  Two  Ittvers,  Wisconsin, 
convicted  on  May  20. 1981,  in  the 
Monitowoc  Circuit  Opurt  Branch  I, 
Monitowoc  Wisconsin. 

Ellis,  aiffonillalpt.  Route  1,  Box  83, 
Maramec  Oklahoma,  convicted  on 
October  13, 1982,  in  tlte  United  States 
IXstrict  Court  NoFthtm  District  of 
Oklahoma. 

Ellswoth,  William  Vaughn,  1061  North 
Grand  Avenue,  Mes^  Arizona, 
convicted  on  December  28, 1975,  in  the 
United  States  District  Court,  Phoenix, 
Arizona. 

Ehnenhofst,  Paul  W.,  Rural  Route  1,  H 
Reno,  CHcIahoma,  convicted  on  ]vikj  29, 
1982,  in  the  Western  District  Oklahoma 
City,  Oklahoma. 

Elsasser,  Thomas  J,  Bl  Monitor  Street 
Brooklyn,  New  York,  convicted  April  4, 
1957,  in  the  Supreme  Court  of  New  York, 
County  of  Kings,  New  York. 

Elsemore,  Mark,  511  East  Pine, 
Ironwood,  Michigan,  convicted  on 
February  13, 1964,  in  the  Circuit  Conrt  of 
Gog^il  County,  Mickigan. 

Emery,  Elizabeth  A.,  1781  Arlington 
Avenue,  Pittsburg,  Pennsylvania, 
convicted  on  March  18, 1955,  in  the 
Court  of  Common  Pleas,  Allegheny 
County,  Pennsylvania. 

Enders,  Ronald  Edmad,  TXTJ 
Holloway  Avenue,  Ebst  North  St.  Paul, 
Minnesota,  convicted  on  September  10, 
1962,  in  the  United  States  District  Court 
Third  Judicial  District  Minneapohs, 
Minnesota. 

Epperson,  OscarPloyd,  Box  205,  Big 
Laurel,  Kentucky,  coavicted  on 
September  30, 1976,  in  the  Pike  Circuit 
Court  in  Pikeville,  Kentucky. 

Ertle,  John  R.,  S&nJa;  601  Seneca 
Manor  Drive  #8L,  Rochester,  New  Yoric, 
convicted  on  May  20^  1953.  in  the 
Monroe  County  Supcior  Court 
Rochester,  New  York. 

Espeseth,  James  Stanley,  441  South 
Park  Avenue,  Apartzcent  D-13,  Helena, 
Montana,  convicted  on  April  22, 1982,  hi 
the  United  States  IKttrict  Court 
Southern  District  of  Fkxida. 

Evans,  David  George,  106  Lilac  Lane, 
Sarvn*,  I^nnsytvania,  convicted  on  June 
17, 1970;  in  die  Court  of  Common  Flees, 
Butler  County,  Pennsiylvania. 

Evans,  Robert  Miehael,  1115  East 
Stewart  Road,  MidlaRd,  Nfichigan, 
convicted  on  June  11, 1971,  » the 
District  Court  HBisiord  County,  Texas. 


Everhart,  Jimmy  J,  1137  West  EBiott 
Springfiekt  Illinois,  convicted  on  April 
11, 1980,  fin  the  United  States  District 
Court  Central  District  of  BKnots. 

Evert,  Charles  Downey,  1418  Green 
Pasture  Road,  Sandston.  Virginia, 
convicted  on  July  27, 1978,  in  die  Qrcnit 
Court  Fairfax  Comity,  ^%gima. 

Evison,  Theodore  A.,  8719  Dresden 
Lone,  Southwest  Tacoma,  Wmhington, 
convicted  on  April  30, 1^0,  in  the 
United  States  District  Court  Western 
District  of  Washington. 

Eyster,  Al  Lee,  Route  2,  Box  263A, 
Hunt  Texas,  convicted  on  April  9, 1985, 
in  the  United  States  District  Court 
Houston.  Texas. 

Faccio,  Anthony  P^  438  Second  Street 
Hardford.  Wisconsin,  convicted  in  Jime 
1981,  in  die  Circuit  Court  Milwaukee 
County,  Milwaukee,  Wisconsin. 

Fadlar,  Danny  Paul  Route  1,  Box 
525B,  Marksville,  Louisiana,  convicted 
on  October  22, 1979,  in  the  United  States 
District  Court  Western  District  fA 
Louisiana. 

Pagan,  Francis  Lee,  8175  Meadow 
Road.  Apartmoit  237,  Dallas,  Texas, 
convicted  on  March  19. 1980,  in  the 
Quachita  Parish  District  Court 
Louisiana. 

Fms,  Wayne  Paris,  Route  1,  Box  678, 
Evington,  Virginia,  convicted  oo 
September  10, 1976,  in  tbe  Pittsylvania 
Coimty  Circuit  Court  Chatham,  Virginia. 

Parkas,  Michael  L,  Post  Office  Box 
781,  Moody  Road,  Tuppor  Lake,  New 
York.  Gcmvicted  on  March  28, 1983,  in 
the  United  States  Distridt  Court  Albany, 
New  Yoric 

Foniiun,  Harlan  P.,  5174  Wright  Troy. 
Michigan,  convicted  on  June  3. 1957,  in 
Bay  CotHity  Circuit  C<mst  Bay  Comty. 
Michi^n. 

Parr,  Brandon  Orkm,  407  West 
Camdoi,  Stafford,  Kansas,  convicted  on 
December  4, 1984,  in  die  Scott  County 
District  Court  Scott  City,  Kansas. 

Parn'son,  Theodore  Ceodise,  3585 
Pordand  Avenne,  Tacoma,  Wa^ungton, 
convicted  in  October  19S5  and  Octc^r 
1957  in  the  United  States  Array,  Ft 
Lewis,  Washington. 

Fought,  Ralph  Edwin,  1155  Locust 
Street  Twin  Falls,  Idaho,  convicted  on 
November  1, 1977,  in  die  District  Court 
Twin  Falls  Coanty,  Idaho. 

Faulkner,  Joseph  Michael,  Rural 
Route  2,  Box  277,  Gays  Mills,  Wisconsin, 
convicted  on  August  3, 1961,  in  the  State 
Circuit  Court  Branch  I,  Grant  Coanty, 
Wisconsin. 

Faurote,  Thomas  Alknt,  6431 
Londonerry  Lane,  Fort  Wayne,  Indiana, 
convicted  on  Febiuaiy  9, 1963,  ia  the 
United  States  IXstrict  Court  Fort 
Wayne,  bidiana. 
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Faust,  Teddy  George,  Route  4,  Box 
162,  Gensua  Road,  Amite,  Louisiana, 
convicted  on  November  24, 1976,  in  the 
Twenty-first  Judicial  District  Court 
Tangipahoa  Parish,  Louisiana. 

Favreau,  Robert  Peter,  10037  RatcUff 
Court,  Orlando,  Florida,  convicted  on 
July  2, 1977,  in  die  United  States  District 
Court  Charleston,  South  Carolina. 

Pay,  Dennis  Arthur,  Rural  Delivery  1, 
Box  213AA,  Unadilla,  New  Yoric. 
convicted  on  May  25, 1977,  in  the 
General  Court  of  Justice,  Superior  Conrt 
Division.  Catawba  County,  North 
Carolina. 

Peddersen.  Donald  D..  906  Sabre  Pass, 
Route  4,  El  Reno,  Oklahoma,  convicted 
on  July  29, 1982,  in  the  Western  Judicial 
District  of  Oklahoma,  Oklahoma  City, 
Oklahoma. 

Pedrick,  Melvin  Thelon,  Route  6,  Box 
169,  Philadelphia,  Mississippi,  convicted 
on  April  12, 1967,  in  the  United  States 
District  Court  Meridian,  Mississippi 

Ferguson,  Bobby  Gene,  Route  2,  Box 
1000,  Warsaw,  Virginia,  convicted  on 
March  15, 1975,  in  the  Circuit  Court  of 
Richmond  County,  Virginia. 

Ferguson,  Richard  Dennis,  Route  1, 
Box  297 A,  Robert  Wisconsin,  convicted 
on  December  16, 1981,  in  die  United 
States  District  Court,  District  of 
Minnesota. 

Ferguson,  WadeBlakely,  1247  Crest 
Circle,  Winchester,  Virginia,  convicted 
on  August  10, 1971,  in  the  Circuit  Court, 
City  of  Winchester,  Virginia. 

Pemalld,  Kevin  Warren,  Route  1,  Box 
221  A,  Wendell  Idaho,  convicted  on 
December  1, 1982,  in  the  Circuit  Court 
Umatilla  County,  Oregon. 

Fernandez.  Jose  Manuel,  922  Saint 
Dunstan's  Road,  Baltimrare,  Maryland, 
convicted  on  January  6, 1977,  in  die 
District  Court  of  Baltimore,  Baltimore, 
Maryland. 

Pesler,  Wesley  Kent.  1603  Mehose 
Drive,  Quincy,  Illinois,  convicted  on 
January  7, 1971,  in  the  Circuit  Court 
Lewis  County,  Missouri,  and  on 
February  15. 1972,  in  die  Circuit  Court 
Adams  County,  Illinois. 

Few,  Wilbert  Turman,  7392  South 
Robin  Court,  Hanover,  Maryland, 
convicted  on  April  19, 1949,  in  tiuB 
Circuit  Court  Carroll  County,  Maryland. 

Pinken,  Kenneth  Henry,  Route  5,  St 
Cloud,  Minnesota,  convicted  on  July  25, 
1977,  in  the  United  States  District  c5ourt 
Third  Division,  St  Paul  Minnesota. 

Finley,  David  Douthit,  4744  Harriet 
Avenue  South,  Minneapolis,  Kfinnesota, 
convicted  on  April  6, 1978,  in  the  United 
States  District  Court.  St  Paul 
Minnesota. 

Fisher,  Joseph  William,  4263  County 
15.  Yuma,  Arizona,  convicted  on  August 
17, 1976  in  die  United  States  District 
Court  Greensboro,  North  Cfirolina. 


^sher,  Michael  L.  Post  Office  Box 
110230,  Anchorage,  Alaska,  convicted  on 
September  29, 1966,  in  the -Superior 
Court,  Lincoln  County,  Nebraska. 

Fite.  Robert  Boyd.  964  Ridge  Road, 
Chelsea,  Michigan,  convicted  on 
February  1, 1961,  convicted  in  the 
Washtenaw  County,  Shert& 
Department  Chelsea,  Michigan. 

Fitzgerald,  Jack  Alden,  23  Crescent 
Drive,  Kalamazoo,  Michigan,  convicted 
on  August  5, 1960,  in  die  Kalamazoo 
County  Circuit  Court  Kalamazoo, 
Michigan,  and  on  May  24, 1962,  in  the 
Jadcscn  County  Circuit  Court,  Jackson, 
Michigan. 

Fleming,  Thomas  Edward,  948  Gilley 
Street  Flatwoods,  Kentucky,  convicted 
on  March  20, 1973,  in  the  Greenup 
Circuit  Court  Greenup,  Kentucky. 

Flint  Eugene  E.,  4940  Lake  Road, 
Avon,  New  York,  convicted  on  February 
12, 1979,  in  die  Middle  District  of 
Tennessee. 

Florence,  Kenneth  Russell  1023  East 
Glbreath  Street  Graham.  North 
Carolina,  convicted  on  July  15, 1962,  in 
the  Superior  Court  of  Alamance  County, 
North  Carolina. 

Floumoy,  Donald  Richard.  3307 
Fleming.  Baytown,  Texas,  convicted  on 
June  23, 1959,  in  the  Superior  Court,  St 
Mary's  Parish,  Louisiana. 

Polland,  Roger  Dean,  4431 
Wallingfcud  Avenne  North.  Apartment 
6,  Seattle.  Washington,  convicted  on 
June  20, 1975,  in  die  United  States 
District  Court  Western  District  of 
Washington. 

Ford.  Willis  Rou,  92  Ashlee  Drive, 
Alexander,  Aricansas,  convicted  on 
November  5, 1947,  in  the  Circuit  Court, 
Chickasawba  District  Mississippi 
County,  Aricansas. 

Foreman.  Jesse  Charles,  618 
Blackburn  lYailer  Park,  Ellege  Lane, 
Route  4,  Tuscumbia,  Alabama  convicted 
on  December  14, 1977,  in  the  United 
States  District  Court,  Birmingham, 
Alabama. 

Forgas  Richard  Allen,  Rural  Delivery 
2,  Box  394,  Altoona,  Pennsylvania, 
convicted  on  April  15, 1968,  in  the 
Justice  Court,  Blair  County, 
Pennsylvania. 

Fossati  David  Roy,  816  Oak  Point 
Road,  Longview,  Washington,  convicted 
on  February  18, 1971,  in  the  Cowlitz 
County  Superior  Court  Washington. 

Foster,  Prank  Ernest.  1220  North 
Jeffers,  North  Hatte.  Nebraska, 
convicted  on  October  7, 1981,  in  the 
Buffalo  County  District  Court  Nebraska. 

Fought,  David  Wayne,  9530 
Circlewood.  Dallas,  Texas,  convicted  on 
March  3, 1964,  in  the  Twelveth  District 
Court  Carter  County,  Oklahoma. 

Faust,  Cecil  Veroy.  501^  Fifdi  Street 
Rocky,  Oklahoma,  convicted  on  April 


19, 1964.  in  die  Western  District  Of 
Oklahoma,  Oklahoma  Qty,  Oklahoma. 

Foutch,  Oscar  David,  8012  South 
Grand  Traverse,  Flint  MicUf  an. 
convicted  on  January  2, 1935. 
Roscommon  County  Court,  Michigan. 

Fox,  Emil  OdeU.  2005  Bdair,  Moora. 
Oklahoma.  o(mvicted  on  August  28, 
1982,  in  the  United  States  District  Court 
Oklahoma  City,  CMdahoma. 

Pox,  Stevat  B„  1100  Stoney  Lane, 
Gladwyne,  Pennsylvania,  convicted  on 
March  la  1087,  in  die  United  States 
District  Conrt  Eastern  District 
Philadelphia,  Pennsylvania. 

Francisco,  James  Leonard,  Route  1, 
Box  35,  Gleason,  Tennessee,  convicted 
on  March  21, 1984,  in  the  United  States 
District  Court,  Jackson,  Tennessee. 

Frank,  Jerome  Thomas,  441  Chatterton 
Drive,  Virginia  Beach,  Virginia, 
convicted  on  October  17, 1973.  in  die 
Circuit  Court  Marinette  County, 
Wisconsin. 

Franklin,  George  Edward  Junior,  5500 
Milford  Read.  Charlotte,  North  Carolina, 
convicted  on  Augus',  13, 1981,  in  the 
United  States  Li  strict  Court  Western 
District  of  North  Carolina,  Charlotte. 
North  Carolina. 

Franklin,  Homer  Wayne,  4515 
Washington  Drive,  Fort  Worth.  Texas, 
convicted  on  November  3, 1978,  in  the 
United  States  District  Court  Reno, 
Nevada,  and  convicted  on  February  22. 
1979,  in  the  United  States  District  Court 
New  York,  New  York. 

Frazier,  Carroll  J,  Post  Office  Box  439, 
Warrenton.  Virginia,  convicted  on 
February  10, 1977,  in  the  Circuit  Court 
County  of  Fauquier,  Virginia. 

Frazier.  Earl  Junior,  121  Pandora 
Drive,  Goose  Creek.  South  Carolina, 
convicted  September  18, 1974,  in  the 
Charieston  County  Court  South 
Carolina. 

Freeman,  Robert  Gene,  Box  99, 
Marcum,  Clay  County,  Kentucky, 
convicted  on  August  IS,  1979,  in  the 
United  States  District  Court,  Gndnnati, 
Ohio. 

Freeman,  Thurman  Yarwood,  491 
Huntington  Avenue,  Boston, 
Massadiusetts,  convicted  on  Octob«  24, 
1966,  in  the  Supreme  Court.  Kings 
County,  New  Yoric. 

French,  Owen  Dale,  Route  2. 
Ladderbadc  Lane,  Mt  Olviet  Kentucky, 
convicted  on  January  14, 1961,  in  the 
Robertson  Circuit  Court  Mt  Olivet 
Kentudcy. 

Prey,  William  Torrence,  1858  East 
11th,  Spokane,  Washii^on,  convicted 
on  May  1, 1974,  in  the  Superior  Court, 
Spokane,  Washington,  and  convicted  on 
October  14, 1975,  in  the  Superior  Court 
of  Spokane,  Washington. 
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Frit*,  Raymond  Gene,  1511  Gateway, 
Yuma,  Arizona,  convicted  in  November 
197B,  in  the  United  States  District  Court, 
San  Diego,  California. 

Frostad,  Kevin  Carroll,  811  Northeast 
Halsey,  Portland,  Oregon,  convicted 
April  28, 1978,  in  the  Circuit  Court, 
Washington  County,  Oregon. 

Frye,  George  Thomae  Junior,  Elder 
Street,  Post  Office  Box  48,  Alamance, 
Nordi  Carolina,  convicted  on  October  6, 
1981,  in  the  United  States  District  Court, 
Greensboro,  North  Carolina. 

Frye.  Michael  foe,  4813  South  Village 
Paricway,  Topeka,  Kansas,  convicted  on 
October  23, 19ea  hi  the  District  Court. 
Shawnee  County,  Kansas. 

Gaboury,  Richard  hfurray,  4547 
Northeast  Sixty-sixth  Street,  Portland, 
Oregon,  convicted  on  December  25, 
1988,  bi  the  Circuit  Court  Multnonrah 
County,  Oregon. 

Gaither,  Melinda  Kaye,  118  West 
Pine,  Hot  Springs,  Aricuisas,  convicted 
on  May  14, 1979,  in  the  Circuit  Court, 
Gariand  County,  Aricansas. 

Gaither,  Roy  Karl,  8501  South  Council, 
Oklahoma  City,  Oklahoma,  convicted  on 
December  14, 1973,  in  the  Superior 
Court,  Oklahoma  County,  Oklahoma. 

Galdieri,  Michael  Peter,  3123  Brian 
Court,  Areata,  California,  convicted  on 
December  10, 1971,  in  the  Superior 
Court,  Coimty  of  San  Francisco, 
CaUfomia;  and  on  February  25, 1977,  in 
the  Superior  Court,  County  of  Humboldt, 
California. 

Galetka.  Joseph  J.,  Rural  Route  4,  Box 
523,  Neillsville  Wisconsin,  convicted  on 
November  18, 1981,  in  the  Clark  County 
Circuit  Court  Neillsville,  Wisconsin. 

Galioto,  Anthony  Joseph,  22 
Westwood  Drive,  West  Orange  New 
Jersey,  committed  on  May  11, 1971.  in 
the  District  Court  Essex  County,  New 
Jersey. 

Gallazzi,  Joseph  Carmine,  2124  Patou 
Drive,  West  Jacksonville,  Florida, 
convicted  on  April  17, 1972,  in  the  State 
Court  of  New  York,  Queens,  New  York. 

Galletta,  Anthony  Lee,  Route  13,  Box 
1023  #1,  Hattiesburg,  Mississippi, 
convicted  on  January  29, 1982,  in  the 
Circuit  Court,  Forrest  County, 
Mississippi. 

Galvan,  Jesus,  Junior,  3814  Tiger  Lane, 
Corpus  Christi,  Texas,  convicted  on  May 
7, 1983,  in  the  United  States  District 
Court,  Corpus  Christi,  Texas. 

Gamache.  Michael  William,  1204  8th 
Street  Paducah,  Texas,  convicted  on 
February  28, 1979,  in  the  United  States 
District  Court,  St  Paul,  Minnesota. 

Gamble,  Douglas  Ray,  140  Poplar 
Drive,  Blue  Ridge,  Virginia,  convicted  on 
November  10, 1981,  in  the  Circuit  Court 
of  Botetourt  County,  Fincastle,  Virginia. 

Gande,  Daniel  Wayne,  Post  Office 
Box  248,  Pounding  Mill,  Virginia, 


convicted  on  May  3^  1977,  United  States 
District  Court  Roanoke,  Virginia,  and  on 
January  23, 1978,  hi  the  Circuit  Court. 
Giles  County,  Virginia. 

Garcia.  Mateo  Aatonio.  15010  Hiram 
Clarke,  Houston,  Texas,  convicted  on 
December  4, 1975.  in  the  One-hundred- 
and-eighty-fourth  District  Court  Harris 
County,  Texas. 

Ganiner,  Howard  Carl,  Route  6,  Box 
248,  Joplin,  Missouri,  convicted  on 
September  15. 1975,  and  February  1, 
1977,  in  the  Circuit  Court  of  Jasper 
County,  JopUn,  Missouri. 

Corel,  Vernon  Mitchell,  1336  Logan 
Southeast  Grand  Rapids,  Michigan, 
convicted  on  March  27, 1946,  in  the  Kent 
County  Circuit  Court  Grand  Rapids, 
Michigan. 

Garrett,  Lance  Patrick,  8795  West 
Darmouth  Place,  Lakewood,  Colorado, 
convicted  on  April  20, 1981,  in  the 
United  States  District  Court  Southern 
District  of  CaUfomia. 

Garruba,  Angela  P.,  926  Femrest 
Drive,  Harbor  City,  California,  convicted 
on  June  24, 1982,  in  the  Eastern  District 
Court  Brooklyn,  New  York. 

Gartman,  Richard  Lee,  346  East 
Florence  Avenue,  UJiabra,  California, 
convicted  on  January  3, 1970,  in  the 
Criminal  Court,  Parish  of  Orleans, 
Louisiana;  on  January  19, 1971,  in  the 
Circuit  Court  Jeffenon  County, 
Alabama;  on  January  2, 1973,  in  the 
Circuit  Court.  Tenth  Judicial  District 
Alabama;  and  on  September  10, 1973,  in 
the  United  States  District  Court 
Northern  District  of  Alabama. 

Gartner,  Randy  Wallace,  Route  3,  Box 
66,  Madison,  South  Dakota,  convicted  on 
May  19, 1976,  in  the  Sixth  Judicial 
Circuit  Court  Philip,  Haakon  County, 
South  Dakota,  and  on  March  3, 1976,  in 
the  Eighth  Judicial  Circuit  Court,  Belle 
Fourche,  Butler  County,  South  Dakota. 

Gasaway,  Joe  Edward,  200  South 
Brookwood,  Derby,  Kansas,  convicted 
on  August  9, 1982,  hi  the  United  States 
District  Court  Wichita,  Kansas. 

Gaskell,  George  C,  102  Hillview,  San 
Antonio,  Texas,  convicted  on  March  11, 
1979,  in  the  United  States  District  Court. 
San  Antonio,  Texas. 

Gaston,  Frank  Lee,  645  South  Robert 
Street  St.  Paul,  Minnesota,  convicted  on 
February  1, 1974,  in  the  United  States 
District  Court,  Fourth  Division.  St  Paul, 
Miimesota. 

Gatewood,  William  Stepen.  Route  5, 
Box  321-F,  Old  Dover  Road,  Clarksville, 
Tennessee,  convicted  on  February  16, 
1972,  in  the  Fayette  Circuit  Court 
Lexington,  Kentucky. 

Gaudino,  Nicholas  Anthony,  2004 
Spencer  Street  Las  Vegas,  Nevada, 
convicted  on  June  9. 1978,  in  the  United 
States  District  Court  New  Jersey. 


Geary,  Robert  Lee,  Route  1,  Box  2, 
Dextor,  Missouri,  convicted  on 
November  23, 1976,  in  die  Circuit  Court 
New  Madrid  County,  Missouri. 

Celazin,  Gregory  Paul,  1949  East 
Michigan.  Hioenix.  AriBona,  convicted 
on  March  12, 1982,  in  the  Superior  Court, 
I%oenix,  Arizona. 

Geiber,  Edwin  Scott,  20637  Church 
Lake  Drive  East  Sumner,  Washington, 
convicted  on  June  20, 19CK},  in  the 
Superior  Court  of  Whatcom  County, 
Washington. 

Gertz,  Bruce  Edward.  Route  1,  Box 
620,  Walland.  Teimessee,  convicted  on 
March  22, 1977,  in  the  Criminal  Court 
Ann  Arundel  County,  Maryland. 

Gibson,  Bruce  Richard,  533  Summitt 
Avenue,  St  Paul,  Minnesota,  convicted 
on  September  19, 1980,  United  States 
District  Court  St  Paul,  Minnesota. 

Gibson,  Richard  Dale,  Post  Office  Box 
277,  Altoona,  Florida,  convicted  on 
September  4, 1979,  in  the  Fifth  Judicial 
Circuit  Court  Lake  County,  Florida. 

Giddings,  Virgil  Re^,  Route  2,  Box 
202.  Gibbon.  Nebraska,  November  23. 
1964,  in  the  Washington  County  District 
Court  Washington,  Kansas. 

Giese,  James  Marvin,  124  Barstow, 
Horicon,  Wisconsin,  convicted  on 
September  14, 1984,  in  the  Circuit  Court 
Dodge  County,  Juneau,  Wisconsin. 

Giesen,  James  Robert,  6704  Schroeder 
Road,  Apartment  17,  Madison, 
Wisconsin,  convicted  en  September  10, 
1981,  in  the  Grant  County  Circuit  Court 
Lancaster,  Wisconsin. 

Gilbert,  Frank  Dixon,  1107  2nd 
Avenue  South,  Pell  City,  Alabama, 
convicted  on  January  16, 1980,  in  the  St 
Clair  County  Circuit  Court,  Pell  City, 
Alabama. 

Gildner,  Laveme  Earl,  Junior,  11535 
Bexley  Drive,  Whittier,  California, 
convicted  in  October  1978,  in  the  United 
States  District  Court  Baltimore, 
Maryland. 

Giles,  Phillip  Ray,  Route  1,  Box  578, 
Roanoke,  Virginia,  convicted  on  January 
23, 1976,  in  the  Circuit  Court,  Franklin 
Coimty,  Virginia. 

Giles,  Ronald  Dean,  Route  9,  Box  494. 
Cleveland,  Tennessee,  convicted  on 
August  20, 1984,  in  the  Bradley  County 
Criminal  Court  Tennessee. 

Gill,  James  Neal,  Route  4,  Box  336, 
Murfireesboro,  Tennessee,  convicted  on 
May  8, 1980,  in  the  Circuit  Court  Haids 
County,  Mississippt  and  on  Jidy  21, 
1980,  in  the  United  StsAes  District  Court 
Western  District  of  Tennessee. 

Gilley,  Darrell  Wayne,  212  New 
Salem  Road,  Glasgow,  Kentucky, 
convicted  on  December  8, 1980.  in  the 
Barren  County  Circuit  Court,  Glasgow, 
Kentucky. 
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Gilmer,  Steven  Lee.  1808 19th  Street 
Apartment  E,  Two  Rivers,  Wisconsin, 
convicted  on  February  29. 1980,  in  the 
Circuit  Court  Branch  One.  Manitowoc 
County,  Manitowoc  Wisconsin. 

dander,  Robert  James,  17  Pond  Brook 
Road,  Newton.  Connecticut  convicted 
on  June  8, 1981,  in  the  Circuit  Court 
Bradford  County,  Florida. 

Glashen,  Jerry  Wayne,  211  Bluff 
Street  Wichita  Falls,  Texas,  convicted 
on  September  29, 1980,  in  the  United 
District  Court  Wichita  Falls,  Texas. 

Glover,  Coy  Eugene,  22  Terrace 
Woods,  1136  North  Mariiet  Street  Paris, 
Tennessee,  convicted  on  March  16, 1984, 
in  the  United  States  District  Court 
Western  Judicial  of  Tennessee, 
Memphis,  Tennessee. 

Goben,  Gary  Dean,  Route  2.  Box  2896, 
Toppenish.  Washington,  convicted  on 
September  2, 1980,  in  the  Superior  Court 
Yakima  Washington. 

Goessinger,  George  Francis,  Box  212, 
Red  Hook,  New  Yoik,  convicted  on 
January  11, 1950,  in  the  Superior  Court, 
Fairfield  County,  Connecticut 

Golden.  Gerald  Mack,  Route  2,  Box 
247,  Cable,  Wisconsin,  convicted  on 
May  15. 1985,  in  the  Bayfield  County 
District  Court  Washburn,  Wisconsin. 

Gomez-Perez,  Jose  M.,  Calle  Alfa 
#237,  Extension  Round  Hill,  Trujillo 
Alto,  Puerto  Rico,  convicted  on  January 
6, 1968,  in  the  Superior  Court  of 
Carolina,  Puerto  Rico. 

Gonser,  George  Emanuel,  863  Lincoln, 
Apartment  A3,  Holland,  Michigan 
convicted  on  October  4. 1979,  in  the 
Muskegon  County  Circuit  Court 
Michigan. 

Gonzales,  Thomas  C.  630  South 
Kenmore  Avenue,  Apartment  307,  Los 
Angeles,  California,  convicted  on 
October  1, 1951,  in  the  Supreme  Court. 
Richmond  County,  New  York. 

Good,  Rene  Clark,  5  Nordi  Circle 
Drive.  Yardley.  Pennsylvania,  convicted 
on  January  12, 196a  in  the  Superior 
Court  Bucks  County,  Pennsylvania. 

Goodman,  David  Ray,  4250  Barber 
Street  Kannapolis,  North  Carolina, 
convicted  on  November  9. 1976,  in  the 
Superior  Court  of  Cabarrus  County, 
North  Carolina. 

Goodman,  James  Byron,  Post  Office 
Box  1108,  Delta  Junction,  Alaska, 
convicted  on  August  12, 1983,  in  the 
United  States  District  Court,  District  of 
Alaska. 

Goolsby,  Larry  Roan,  Post  Office  Box 
534.  Chiefland.  FlOTida,  convicted  on 
December  3, 1968,  in  the  Alachua 
County  Circuit  Court  Gahiesville, 
Florida. 

Gootlieb,  Alan  Merrill,  4725— 136di 
Street  Southeast  Belierue.  WasUngtoo. 
convicted  im  June  8, 1084.  in  the  United 


States  District  Court  Western  District  of 
Washington. 

Cordon,  Daniel  Bowman,  265  South 
Twelveth  Street  Wytheville,  Vii^nia, 
convicted  on  November  6, 1974,  in  the 
Circuit  Court  Wytheville,  Viiginia. 

Goss,  Cadmus  Levi  Gordon.  1335  East 
Orangewrood.  Phoenix.  Arizona, 
convicted  aa.  March  21. 1977.  in  the 
United  District  Court  Hioenix.  Arizona. 

Grabowski,  Stanley  Vincent,  1601 
Lasalle  Road.  Highland.  Michigan, 
convicted  on  July  18, 1980,  in  the  Circuit 
Court,  Oakland  County,  Michigan. 

Grades,  Ronald  Lee.  2311  East  Clark 
Road,  Bath.  Michigan,  convicted  on 
November  3, 1969,  in  the  Circuit  Court, 
Lansing,  Michigan. 

Graham,  Evelyn  Mae.  \M7 
Ckeencastie  Road.  Bowling  Green, 
Kentucky,  convicted  on  December  12, 
1980,  March  22, 1986,  April  13. 1981,  and 
July  14, 1982,  in  the  Warren  County 
Circuit  Court  Bowling  Green,  Kentucky. 

Grant,  James  K.,  300  Elmhurst  Avenue, 
High  Pomt  North  Carolina,  convicted  on 
October  20. 1980,  in  the  Guilford  County 
Superior  Court  Greensboro,  North 
Carolina. 

Grasso,  James  John,  Junior,  3425 
Yorkway,  Baltimore  County,  Maryland, 
convicted  on  June  2, 1982,  in  the  District 
Court  Baltimore  County,  Maryland. 

Graunke,  George,  7335  St  James, 
Wauwatosa,  Wisconsin,  convicted  on 
April  3, 1967,  in  the  Langlade  County 
Circuit  Court  Antigo,  Wisconsin. 

Cray,  Ronald  Eugene.  214  East 
Walton  Avenue,  Altoona.  Pennsyivania, 
convicted  on  November  30, 197a  in  the 
Court  of  Common  I^eas,  Blair  County, 
Pennsylvania. 

Cray,  Stanley  Alan,  216  Hickory,  El 
Dorado  Springs,  Missouri,  convicted  on 
October  19, 1981,  in  the  Circuit  Court  of 
Cedar  County,  Missouri. 

Green,  Edward  Leroy,  4019  Raymonn 
Avenue,  Baltimore,  Maryland,  convicted 
on  Decembo'  5, 1968,  in  the  Criminal 
Court  of  Baltimore,  Baltimore,  Maryland. 

Green,  John  Wesley,  Junior.  16011 
Kangaroo  Street  Northwest  Ramsey, 
Minnesota,  convicted  on  July  28, 1961,  in 
the  District  Court  Minneapolis, 
Minnesota. 

Green,  Samuel  Thewn,  1710  South  8th 
Avenue,  Yakima,  Washington,  convicted 
on  February  19, 1968,  in  the  Yakima 
County  Superior  Court  Washington. 

Green,  Teresa  Biggs,  H31V4  Wilson 
Street  Bowling  Green.  Kentucky, 
convicted  on  September  21, 1978,  in  the 
Warren  County  Circuit  Court,  Kentucky. 

Greener,  Edimund  Martin,  611 
Claremont  Dearb(mi,  Michi^n, 
convicted  on  May  13, 197B,  in  the  Wayne 
Court.  Detroit  Midiigan. 

Greenfield.  Scott  G.  906  Glenwoood 
Avenue  Nordieast  Apartmeit  la 


Renton.  Waahington.  oonvicted  oo  July 
21. 1878,  in  the  Superior  Court  King 
County,  Waahuigton. 

Gregory.  David  Wayne,  5218  Bra£aed 
Road,  Apopka.  Florida,  convicted  on 
December  14, 1964,  in  die  Goochland 
Coimty  Circuit  Court.  Chesterfield, 
Virginia. 

Gregory,  Leslie  Wayne,  4128  HoSman 
Avmue,  Cincinnati,  (%io,  oonvicted  on 
October  18, 1974,  in  the  Court  of 
Common  Pleas,  HamUton  County. 
Cincinnatt  Ohio. 

Gregory,  Rocky  Wayne,  Box  278, 
Greenville,  Virginia,  convicted  on 
August  31, 1972,  in  the  Circuit  Court 
Augusta  County,  Virginia. 

Griffin,  John  Hubbard.  568  Radnor 
Avenue,  Baltimore,  Maryland,  convicted 
on  January  5, 1953,  in  the  Baltimore 
District  Court  Baltimore,  Maryland. 

Griffin,  Keimeth  Royal,  Junior,  Route 
1,  Box  202,  Pnnaria.  South  CaroUna, 
convicted  on  June  14, 197^  in  the  Court 
of  General  Sessions,  Newberry  County, 
South  Carolina. 

Criffing,  Carey  Riley,  3021 
Honeysuckle,  Garland,  Texas,  convicted 
on  April  14, 1972,  in  the  Criminal  District 
Court  Four,  Dallas  County,  Texas. 

Grimmett  Floyd,  11.  5531  Northwest 
50th  Street  Apartment  D,  Oklahoma 
City,  Oklahoma,  convicted  on 
September  1, 1983,  in  the  Sevendi 
Judidal  District  Court,  Oklahoma  Qty, 
Oklahoma. 

Griswood,  James  Forrest,  27 
Deerwood,  Morrilton,  Arkansas, 
convicted  on  February  2, 1981,  in  the 
United  States  District  Court,  Eastern 
District  of  Arkansas. 

Gross,  Jimmy  Ray.  513  Glen  lily  Road, 
Apartment  4,  Bowling  Green,  Kentucky, 
convicted  on  June  10, 1961,  in  the 
Warren  County  Circuit  Court,  Bowling 
Green,  Kentucky. 

Grossman,  Robert  D..  Junior,  Rural 
Delivery  3,  Flemming  Road,  Graver  City, 
Pennsylvania,  convicted  in  December 
1970,  in  the  Court  of  Common  Pleas. 
Mercer  County,  Pennsylvania. 

Grove,  Gerald  Erling,  14514  72nd 
Avenue,  Court  East  Puyallup, 
Washington,  convicted  on  December  13, 
1983,  in  the  Military  Court,  McCord  Air 
Force  Base,  Washington. 

GuidottL  Richard  L.  3938  Tutwiler, 
Memphis,  Tennessee,  convicted  on 
Septemb»  29, 1978,  in  the  United  States 
District  Court  Baltimore,  Maryland. 

Guilliams,  Charles  David,  Route  3, 
Box  220B,  Ferrum.  Viigjnia,  convicted  on 
October  29, 1976,  in  the  United  SUtes 
District  Court  Western  District  of 
Virginia,  Roanoke.  Virginia. 

GuUerat,  David  ChmkB.  516  Lenox 
Avenue,  Oneida.  New  Yak,  convicted 
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on  January  10, 1983,  in  the  Madison 
County  Court.  Wampeville.  New  Yoric 

Gunn,  Robert  Christopher,  4788 
Holton  Road,  Twin  Lake,  Michigan, 
convicted  on  February  15, 1880,  in  the 
Muskegon  County  Cireuit  Court, 
Mttsk^oa,  Michigan. 

Guthrie,  Kathiyn  Ann,  7118  Brackleigh 
Drive,  Hazelwood,  Missouri,  convicted 
on  March  8. 1880,  in  a  General  Court- 
Martial.  Bitbuig  Airbase,  Germany. 

Gyorfy,  Howard,  2790  North  Avondale 
Boulevard,  Milwaukee,  Wisconsin, 
convicted  on  December  24. 1935,  in  the 
Milwaukee  County  Circuit  Court, 
MUwaukee,  Wisconsin. 

HaoB,  Jonathan  Louis.  1050  Nprth  19th 
Street  Apartment  211, 1%oenix,  Arizona, 
convicted  on  February  7, 1880.  in  the 
Superior  Court,  Phoenix,  Arizona. 

Hackney,  Vernon  Anthony,  1920 
Canyon  Road.  Alva,  Oklahoma, 
convicted  on  August  24, 1982,  in  the 
Western  Judicial  District  of  Oklahoma. 

Hafferty,  Joseph  Alfred,  96  Wilson 
Avenue,  Warwick,  Rhode  Island, 
convicted  on  April  28, 1981,  in  the 
Superior  Court,  Providence  County, 
Rhode  Island. 

Haffbrd,  LeveretteJ.,  RFD 1,  Allagash, 
Maine,  convicted  on  September  24, 1976, 
in  the  Superior  Court  Houlton,  Maine. 

Hagee,  Charles  Ellis,  Route  4,  Box  847, 
Thomasville,  North  Carolina,  convicted 
on  February  8, 1980,  in  the  Superior 
Court  Davidson  County,  Nordi  Carolina. 

Hagen,  Ralph  Aulden,  13702  Eighty- 
sixth  Avenue  Bast  Puyallup, 
Washington,  convicted  on  March  5, 
1982,  in  the  United  SUtes  District  Court 
Tacoma,  Washington. 

Hagen,  Wilbur  V.,  Senior,  Route  3, 
Neillsville,  Wisconsin,  convicted  on 
September  28, 1982,  in  the  Circuit  Court 
of  dark  County,  Neillsville,  Wisconsin. 

Hageny,  Scott  Hunter,  3057  Bohicket 
Court  Fairfax.  Virginia,  convicted  on 
September  3, 1981,  in  the  Circuit  Court 
of  Vilas  County,  Eagle  River,  Wisconsin. 

Hahn,  Thomas  Lyle,  402  Cooper  Drive, 
Stuarts  Draft  Virginia,  convicted  on 
March  29, 1978,  in  the  Circuit  Court 
Waynesboro,  Virginia. 

Haines,  Arthur  Cyril,  2483  North  10th 
Street  Springfield,  Oregon,  convicted  on 
July  28. 1079.  in  the  Superior  Court  Lane 
County.  Oregon. 

Hale,  Olie,  Junior,  108  North 
Hampton.  Rush  Springs.  Oklahoma, 
convicted  on  AprU  5, 1M4.  in  the  United 
States  District  Court  Western  District  of 
Oklahoma. 

Hall,  John  Clyde,  Post  Office  Box  25. 
Neon,  itentucky.  convicted  on  March  22, 
1978,  in  the  Pike  County  Circuit  Court 
Pikeville.  Kentucky. 

Hall.  Russell  Lee,  7401  North  Hickory. 
Kansas  Qty,  Missouri,  convicted  on 
January  27, 1977.  in  the  Campbell  Circuit 


Court  Division  Two^  Commonwealth  of 
Kentucky,  Newport-Alexandria, 
Kentucky. 

Hall.  Will,  Junior,  1007  20th  Avenue 
South,  Seattle,  Washington,  convicted 
on  November  6, 1974.  in  the  Superior 
Court  Pierce  County,  Washington. 

Hall,  William  Edward.  5610  Court  of 
York,  Houston,  Texas,  convicted  on  June 
13, 1985.  in  the  United  States  District 
Court  Houston,  Texas. 

Hamaker.  J.D.,  Route  2,  Box  993, 
Laramie,  Wyoming,  convicted  on  May 
19, 1981,  In  the  District  Court,  Albany, 
Wyoming. 

Hamilton,  Charles  William,  Junior, 
Route  1,  Box  204,  Bcary,  Kentucky, 
convicted  on  January  26, 1973,  Pendleton 
Circuit  Court  Falmouth.  Kentucky. 

Hamilton,  Clarence  Eugene,  621  South 
Thirteenth  Street  Wicennes,  Indiana, 
convicted  on  March  3, 1976,  and  on 
February  6, 1978,  in  the  Superior  Court 
Knox  Coimty,  Indiana. 

Hamilton,  Lile  Kent,  Route  1,  Box  164,  ■ 
Sinton,  Texas,  convicted  on  March  26, 
1976.  in  the  United  States  District  Court 
Baltimore,  Maryland. 

Hamm.  BurlErvin.  Senior,  420  Marley 
Road.  Elkton,  Maryland,  convicted  on 
March  10, 1971,  in  the  Circuit  Court, 
Cedl  County,  Maryland. 

Hammock,  George  High,  1207  Gilbert 
Street  Durham,  North  Carolina, 
convicted  on  February  2, 1957.  and  on 
November  11, 1954,  In  the  Durham 
County  Court  Durham,  North  Carolina. 

Hammock,  Ronald  Earl,  Route  1,  Box 
246F,  Henry.  Vlrginb.  convicted  on 
September  14. 1964.  in  the  United  States 
District  Coiul,  Danville,  Virginia. 

Hampton,  Samuel  Spencer,  Junior, 
45759  Wakefield,  Utica,  Michigan, 
convicted  on  February  1, 1960,  in  the 
Oakland  County  Circuit  Court  Pontiac, 
Michigan. 

Hamaher,  Edward  Roy,  8173  Canadice 
Lake  Road,  Springwater,  New  York, 
convicted  on  April  28, 1977,  in  the 
Circuit  Court,  Viiglala  Beach,  Virginia. 

Hance,  Michael  Lee,  256  River  Road, 
North  Clarendon,  Vermont  convicted  on 
September  8, 1881,  to  the  District  Court 
ot  Vermont  Unit  1,  Rutland  Circuit 
Rutland,  Vermont 

Hancock.  Kennelh  Moron,  3709  68th 
Street  Lubbock.  Texas,  convicted  on 
March  18, 1983,  in  the  United  States 
District  Court  Western  District  of 
Texas. 

Hancock,  Mickey  V..  4015  5th  Street 
Rear  Apartment  Meridian,  Mississippt 
convicted  on  October  22, 1979,  in  the 
Circuit  Court  Pike  County,  Mississippi. 

Hande,  Edwin  KanneUi,  5813  I^ox 
Avenue  South,  Minneapolis,  Minnesota, 
convicted  on  June  20, 1938,  in  the 
Judicial  District  Steams  County,  Saint 
Cloud,  Minnesota. 


Hansen,  John  Lee,  409  Monterrey, 
Victoria,  Texas,  convicted  on  June  18, 
1982,  in  the  District  Court  Victoria 
County,  Texas. 

Hansen,  John  Paul,  2811  Spring  Street 
Apartment  23,  Paso  Robles,  California, 
convicted  on  July  30, 1963,  in  the 
Seventeenth  Judicial  Court  Adams 
Coimty,  Colorado. 

Hanson,  John  Andrew,  Junior,  Post 
Office  Box  191,  Bayfield,  Wisconsin, 
convicted  on  October  11, 1965,  and  on 
May  29, 1968,  in  the  Ashland  County 
District  Court,  Ashland  Wisconsin. 

Hardbarger,  Kenneth  Ray,  800 
Washington  Avenue,  Lot  10,  Princeton, 
West  Virginia,  convicted  on  January  31. 
1980,  in  the  Circuit  Court  of  Mercer 
County,  West  Virginia. 

Hardin,  Larry  Lee.  6000  Bardstown 
Road,  Louisville,  Kentucky,  convicted  on 
September  14, 1978,  in  the  Mercer 
County  Circuit  Court  Harrodsburg, 
Kentucky;  and  October  23, 1981,  in  the 
Boyle  County  Circuit  Court  Danville, 
Kentucky. 

Hardin,  Robert  Boz,  Post  Office  Box 
1187,  Andrews,  North  Carolina, 
convicted  on  May  27, 1964,  in  the  United 
States  District  Court,  Bryson  City,  North 
Carolina,  and  on  January  10, 1975,  in  the 
United  States  District  Court  Northern 
District  of  Georgia. 

Hare,  Thomas  Mason,  3412  New 
Harmony  Road,  Evansville,  Indiana, 
convicted  on  November  4, 1970,  in  the 
Vandenburg  Circuit  Court  Evansville, 
Indiana. 

Harms,  Dale  Gene,  Rural  Route  1,  Box 
194,  Fremont  Nebraska,  convicted  on 
April  30, 1982,  In  the  Uttited  States 
District  Court  Omaha  Judicial  District  of 
Nebraska,  Omaha,  Nebraska. 

Harp,  Paul  Pickett.  Route  3,  Box  740, 
Grantsburg,  Wisconsin,  convicted  on 
February  28, 1984,  in  Bamette  County, 
WlsconsiiL 

Harper,  Charles  Eugene.  29  Quick 
Road,  Clendenin,  West  Virginia, 
convicted  on  April  19, 1972,  in  the 
Circuit  Court  of  Kanawha  County, 
Charleston,  West  Virginia. 

Harpole,  James  Willard,  616  North 
Seventh  Street  Niles.  Michigan, 
convicted  on  August  14, 1967,  in  the 
Berrien  County  Circuit  Coiul,  Michigan. 

Harrell,  Jesse,  Junior,  268  McBride 
Road.  Mount  Airy,  North  Carolina, 
convicted  on  May  24, 1673.  in  the  United 
States  District  Court  Middle  District 
Winston-Salem,  North  Carolina. 

Harris,  Harvey,  Junior,  824  Burbank 
Court  Lexington,  Kentucky,  convicted 
on  June  25, 1971.  in  the  United  States 
District  Court  Eastern  District  of 
Kentucky. 

Harris,  Willie,  2304  Hardie  Avenue. 
Selma.  Alabama,  convicted  on  February 
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19, 1942,  and  October  25, 1974,  in  the 
Dallas  County  Circuit  Court  Selma, 
Alabama. 

Hart,  Arthur  Lee,  Junior,  5734  Jonquil 
Avenue,  Baltimore,  Maryland,  convicted 
on  May  15, 1981,  in  the  Circuit  Court  of 
Maryland,  Baltimore,  Maryland. 

Hart,  Gregory  Ernest,  Box  53,  United 
SUtes  Route  13,  Parksley,  Virginia, 
convicted  on  June  14, 1977,  in  the  Circuit 
Court  Accomack  County,  Viiglnla. 

Hart,  Robert  R.,  Senior,  106  Leitch 
Street  Fulton,  New  York,  convicted  on 
December  13, 1984,  in  the  Oswego 
County  Court  Oswego,  New  York. 

Hartman,  Richard  Alan,  North  814 
Mamer  Road,  Spokane,  Washington, 
convicted  on  December  21, 1967,  in  the 
Spokane  County  Superior  Court,  State  of 
Washington. 

Hartnett,  Timothy  W.,  170  Spruce 
Street  Jackson,  Wyoming,  convicted  on 
December  19, 1983,  in  the  Court  of 
Common  Pleas,  Centre  County, 
Pennsylvania. 

Hartsock,  Mack  Hamilton,  124 
Commonwealth  Extension,  Bristol 
Virginia,  convicted  on  December  18, 
1983,  in  the  United  States  District  Court. 
Abingdon.  Virginia. 

Hartwigijohn  Thomas,  Junior,  Star 
Route  2.  Box  457A  Buckeye,  ArfaEona. 
convicted  on  July  31, 1973,  in  the  United 
States  District  Court,  Baltimore, 
Maryland. 

Harvey,  Thomas  Franklin,  2037 
Pleasant  Avenue,  Ceres,  California, 
convicted  on  April  3, 1964,  in  &e 
Superior  Court.  Stanislaus  County, 
California. 

HatcheU.  Kenneth  Dale,  1428  Alton 
Road,  Lawrencebuig,  Kentucky, 
convicted  on  September  14, 1982,  in  the 
United  States  District  Court  Anderson 
County,  Kentucky. 

Haught,  Russell  Paul,  305  Spruce 
Street  Farmington.  Missourt  convicted 
on  October  1984  and  September  1967,  in 
Wayne  County,  Detroit  Michigan. 

Haukos,  Wayne  Thomas,  308  Second 
Street  Raymond,  Minnesota,  convicted 
on  May  14, 1982,  in  the  Eighth  Judicial 
District  Benson.  Minnesota. 

Haycox,  Frederick  Addenbrook,  HI, 
1658  Bay  Point  Drive,  Virginia  Beach. 
Virginia,  convicted  on  May  19, 1981,  in 
&e  United  States  District  Court,  Eastern 
District  Norfolk.  Virginia. 

Hayland,  Richard  Alexander,  Junior,  8 
South  41dst  (#E-«  Terrace  Heights), 
Yakima,  Washington,  convicted  on  April 
28. 1982.  in  the  Superior  Court.  Yakima 
County,  Washington. 

Haynes,  Bobby  Dean,  Route  1,  Box 
295,  Galax,  Virginia,  convicted  on  April 
23, 1966,  in  the  Carroll  County  Circuit 
Court  Hillsville,  Virginia,  on  July  7, 
1988,  and  December  31. 1968,  in  the 


Grayson  County  Circuit  Court, 
Independence.  Virginia. 

Haynes,  Gary  Lee,  8057  South  Caine 
Road,  Vassar,  Michigan,  convicted  on 
November  8, 1876,  in  the  Tuscola  County 
Circuit  Court  Caro,  Michigan. 

Haynie,  Joseph  G.,  Junior,  9812 
Dacono  Drive,  Richmond.  Virginia, 
convicted  on  September  4. 1973,  in  the 
United  States  District  Court,  Richmond 
Division,  Eastern  Judicial  District  of 
Virginia. 

Hazelton.  Dale  Patrick,  1414 
Menomonee  Street  Eau  Claire, 
Wisconsin,  convicted  on  September  19. 
1983,  in  the  Circuit  Court,  Eau  Claire- 
Branch  n,  Eau  Claire,  Wisconsin. 

Head,  Murdock,  Airlie  Farm,  Airlie, 
Virginia,  convicted  on  July,  17, 1981,  in 
the  United  States  District  Court, 
Alexandria,  Virginia. 

Heam,  Winfred  Kenneth.  1305  West 
3rd  Street  Apartment  12,  WesUco, 
Texas,  convicted  on  January  3,  loois,  in 
the  United  States  District  Court 
Southern  Judicial  District  of  Texas. 

Hecht,  Firank  K,  1305  SUdlum  Drive, 
Mankato,  Minnesota,  convicted  on  May 
19. 1982,  in  the  United  States  District 
Court  St  Paul,  Minnesota. 

Heflin,  Ricky  Jewel,  227  Beiderman 
Street  Paducah,  Kentucky,  convicted  on 
September  12, 198a  in  the  Pinellas 
Cotmty  Court  Clearwater,  Florida. 

Heiden.  EarlS.,  1502  M.  Oak,  Guthrie, 
Oklahoma,  convicted  on  December  15, 
1982,  in  the  Western  District  of 
Oklahoma,  Oklahoma  City,  Oklahoma. 

Holder,  Roger  Paul,  Post  Office  Box 
112,  Liberty  Hill.  Texas,  convicted  on 
February  28, 1977,  in  the  District  Court 
Dallas  County,  Texas. 

Heitzmen,  Daniel  Bruce,  UAH 
Avondale  Road.  #33,  Redmond, 
Washington,  convicted  on  January  20. 
1978.  in  the  Superior  Court,  King  County, 
Washington. 

Helms,  Carl  Michael  Route  3,  Heath 
Springs,  South  Carolina,  convicted  on 
May  31, 1965,  in  the  General  Sessions 
Court  County  of  Lancaster,  South 
Carolina. 

Helsley,  Leslie  Howard,  Route  1,  Box 
388,  Edinburg,  Virginia,  convicted  on 
October  la  198a  in  the  United  States 
District  Court  Eastern  District  of 
Virginia,  Alexandria,  Virginia. 

Henderson,  Robert  William,  831  South 
Sycamore,  Los  Angeles,  California, 
convicted  on  September  2, 1982,  in  the 
United  States  District  Court  Miami, 
Florida. 

Henderson,  Terry  Abraham,  Route  4, 
Box  20a  Winifield,  Alabama,  convicted 
on  March  2a  198a  in  the  United  States 
District  Court  Birmingham,  Alabama. 

Hendricks.  Charles  Leroy,  Junior,  2 
Topaz  Court  Apartment  2D,  Baltimore, 
Maryland,  convicted  on  December  8, 


1953,  in  the  Criminal  Court,  Baltimore, 
Maryland. 

Henry.  Elmer.  228  Court  Street  Irvine, 
Kentucky,  convicted  on  May  15, 1938,  in 
the  Irvine  County  Circuit  Cotut  Irvine, 
Kentucky. 

Hensley.  Larry  Wayne,  910  Meadow 
Street  Charlottesville,  Virginia, 
convicted  on  June  17, 1980,  in  the  Circuit 
Court  County  of  Albemarle,  Virginia. 

Hensley.  Roy  Iveland,  1502  East  17th 
Street  Sui  Angelo,  Texas,  convicted  on 
July  24. 1964,  in  the  Ector  County  District 
Court  Texas,  on  October  5, 1965,  and 
June  7, 1967,  in  Lea  County,  New 
Mexico,  and  on  July  28, 1971,  in  the  Tom 
Greer  County,  Texas. 

Hernandez,  Edwin.  549  Memory  Lane, 
Addison.  Illinois,  convicted  on  October 
5, 1975,  in  the  First  District  State  Court, 
Cook  County,  Illinois. 

Herrera.  Jose  Antonio.  6550  Victory, 
Space  8,  Boise,  Idaho,  convicted  on 
October  19, 1977,  in  the  Cameron  County 
District  Court,  Texas. 

Hibben.  Gilbert  Waugh.  2703  Costlgan 
Way,  Louisville,  Kentucky,  convicted  on 
October  11, 1978,  in  the  United  States 
District  Coiut  Missouri. 

Hicks,  Doyle  Wayne,  1706  Calumet 
Road,  Brooidngs,  South  Dakota, 
convicted  on  May  20, 1983,  in  the  United 
States  District  Court  Sioux  Falls,  Soudi 
Dakota. 

Hicks,  Elmer  Glenn,  2724  Baker 
Street  Baltimore,  Maryland,  convicted 
on  May  8, 1981.  in  the  District  of 
Maryland,  Baltimore  City  Criminal 
Court 

Hicks.  Gorman  Leon.  4812  Northwest 
30th  Street  Oklahoma  Qty,  Oklahoma, 
convicted  on  March  24, 1983,  in  the 
United  States  District  Court,  Oklahoma 
County,  Oklahoma. 

Higgs,  Clarence  Rudolph,  3851  North 
Nice  Street  Hilladelphia,  Pennsylvania, 
convicted  on  January  5, 198a  in  the 
United  States  District  Court. 
Riiladelphla,  Pennsylvania. 

Hile.  Oliver  Golmer.  Box  2.  Kam  Qty, 
Pennsylvania,  convicted  on  May  4, 1934, 
in  the  Criminal  Court,  Butler  County, 
Pennsylvania. 

Hill.  Donald  K,  210  Austin  Lane, 
Elmlra,  New  Yoik,  convicted  on  May  8, 
1977,  in  the  Chewung  County  Court 
Elmlra,  New  York. 

Hill,  Leonard  Samuel  Junior.  100 
North  Garfield.  Apartment  J,  Columbus, 
Ohio,  convicted  on  November  9, 1984,  in 
the  United  States  District  Court 
Cincinnati.  Ohio,  and  on  November  19, 
1984,  in  the  Common  Pleas  Court, 
Franklin  County,  Columbus,  Ohio. 

Hill,  Thomas  Leslie,  Post  CMBce  Box 
23,  Pickford,  Michigan,  convicted  on  July 
12, 1973,  in  the  Circuit  Court  Wayne 
County,  Michigan;  and  on  July  1, 1975,  in 
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the  Circuit  Court.  Wayne  County, 
KGchigan. 

Hilla.  Ernest  fay,  2221  Coe  #111, 
Laramie,  Wyoming,  convicted  on 
January  25. 1971.  in  the  Superior  Court, 
State  of  Washington. 

Miner,  Raymond  William.  Rural  Route 
1,  Box  786  Aurora,  Indiana,  convicted  on 
January  14, 1955.  in  the  Decateur  County 
Circuit  Court,  Greenaburg.  Indiana. 

Hint,  Carolyn  W.,  8108  Viola  Street 
Springfield,  Virginia,  convicted  on 
September  9. 1983,  in  the  United  State* 
District  Court  Eastern  District  of 
Alexandria,  \^rginia. 

Hirvela.  William  John,  3211 4th 
Avenue  West  Hibbing.  Minnesota, 
convicted  on  October  9, 1984,  in  the 
United  States  District  Court  District  of 
Minnesota. 

Hoag,  Alonzo  E.,  1061  North  Shore. 
Springport  Michigan,  convicted  on 
September  18, 1980.  in  the  Eaton  County 
Circuit  Court  Charlotte,  Michigan. 

Hoback.  Wendell  Elwin,  Route  2.  Box 
704.  Wytheville.  Virginia,  convicted  on 
October  27. 1980,  in  the  Circuit  Court  of 
Wythe  County,  Virginia. 

Hobbs,  Gregory  Lee,  2702  Bay  Area 
Boulevard,  Apartment  4120,  Houston, 
Texas,  convicted  on  June  20, 1976.  in  the 
Howard  County  Court  Kokomo, 
Indiana. 

Hodge,  Thomas  Edward,  Betsy  Bell 
Apartments,  Apartment  A-4,  Staunton, 
Virginia,  convicted  on  March  14, 1975,  in 
the  Circuit  Court,  Augusta  County, 
Virginia. 

Hogan.  Robert  John,  4016  Putty  Hill 
Avenue,  Baltimore,  Maryland,  convicted 
on  February  15, 1963.  in  the  Criminal 
Court  of  Baltimore,  Baltimore,  MaryUnd. 

Holberg,  Thomas  Richard,  1510 
Pewaukee  Road,  Waukesha,  Wisconsin, 
convicted  on  April  2. 1984,  in  the  Circuit 
Court  Branch  Eight  Waukesha  City. 
Waukesba,  Wisconsin. 

Holewinski  Daniel  Joseph,  llA 
Second  Avenue.  Skaggs  Island, 
California,  convicted  on  September  10. 
1979,  in  the  Circuit  Court  Four, 
Sheboygan  County,  Wisconain. 

Holmes,  Charles  Bradley,  373  North  8 
Mile  Road,  Casper,  Wyoming,  convicted 
on  August  31, 1978,  in  the  Superior 
Court  Thurston  County,  Washington. 

Holmes,  Milton,  Junior,  22  Green 
Acres  Trailer  Court  Murphysboro, 
niinola.  convicted  on  July  14. 1973,  in  the 
Circuit  Court  Jackson  County,  Illiiiois. 

Holmes,  WUUam  CaningUm,  2255 
Northwest  Overton  Street  PorUand, 
Oregon,  convicted  on  April  IS.  1958,  in 
the  Circnit  Court.  State  of  Oregon. 

Hood,  SpaHca  C.  222  South  Cambrian. 
Bremerton.  Waahington.  convictad  in 
1949.  in  the  United  SUtaa  Diatrict  Court 
Southam  Diatiict  of  Illinois. 


Hope,  Ramelle  McKay,  200  Vallejo 
Circle,  Columbia.  South  Cardina, 
convicted  on  Febniary  4, 1980,  in  the 
Calhoun  County  General  Sessions 
Court  St  Matthews,  South  Carolina. 

Hopkins,  Arthur  William,  59502  Long 
Lake  Road,  Lot  53,  Box  285.  Colon. 
Michigan,  convicted  on  January  29. 1973. 
in  the  Circuit  Court  of  SL  Joseph  County, 
State  of  Michigan. 

Hopkins,  Clifford  Marion,  Junior, 
Route  10,  Box  107,  Fort  Worth,  Texas, 
convicted  on  October  19, 1971,  in  the 
One-hundred-and-ointh  judicial  District 
Court  Andrews  Coimty,  Texas. 

Hopkins,  Donald  Wayne,  3209  Keller, 
Temple.  Texas,  convicted  on  June  29, 
1981,  in  the  United  States  District  Court 
Northern  District  of  Texas. 

Horrell,  Ross  Ehner,  799  Beulah 
Church  Road,  ApoUo,  Pennsylvania, 
convicted  on  July  17, 1979,  in  the 
Armstrong  Coimty  Court  of  Common 
Pleas,  Kittanning,  Pennsylvania. 

Horstman,  Mark  Christopher,  312 
North  Buchanan,  Bdwardsville,  Illinois, 
convicted  on  September  12, 1980,  in  the 
Third  Judicial  Circuit  Court,  Madison 
County,  Illinois. 

Morton,  Raymond  K.,  1100  West 
Illinois,  Midland  Texas,  convicted  on 
November  8, 1979,  in  the  United  States 
District  Court,  Dallas,  Texas. 

Horvath,  Julius  T.,  Senior,  919  Curtis 
Northwest  Roanoke,  Virginia,  convicted 
on  June  6, 1977,  in  the  Circuit  Court 
Botetourt  City,  Fincastle,  Virginia. 

Howes,  Edward  Lyman.  Junior,  4440 
Gladys  Avenue,  Santa  Cruz,  California, 
convicted  on  December  20, 1974,  in  the 
Superior  Court  Santa  Cruz,  California. 

Hoy.  Michael  J,  714  20th  Street  Port 
Townsend,  Washington,  convicted  on 
December  13, 1976^  in  the  United  States 
District  Court  Grand  Rapids,  Michigan. 

Hudson,  David  William,  1839 
Chedworth  Lane,  Stone  Mountain. 
Georgia,  convicted  on  March  8, 1985.  in 
the  Fulton  County  Superior  Court 
Atlanta.  Georgia. 

Huff,  Johnnie  Clonnie,  10055  Ward, 
Detroit  Michigan,  convicted  on 
November  30. 1959,  in  the  Eastern 
District  of  Michigan. 

Hughes,  Roger  Glenn,  Route  5.  Box 
187,  Decatur,  Alabama,  convicted  on 
February  21. 1963,  and  on  July  29, 1970, 
in  the  Circuit  Court  Morgan  County. 
Alabama. 

Hugfies,  Wayne  E.,  9435  U.S.  231. 
Utica.  Kentucky,  convicted  on  March  23. 
1984.  in  the  United  States  District  Court. 
Western  Judicial  Diatrict  of  Kentucky. 

Hume,  Eddie  Dean,  Box  M9i  Mount 
Gilerd  Road.  TompkinaviUe.  Kentucky, 
convicted  on  January  17, 1966^  in  the 
United  SUtes  Dtetiict  Court  Bo%vlii« 
Green,  Kentucky' 


Humes,  Gary  D„  Box  441. 
Tompkinsville,  Kentucky,  convicted  on 
December  9, 1981,  in  ibe  Monroe  Circuit 
County,  Tompkinsville,  Kentucky. 

Humphrey,  Donald,  810  Atlantic 
Street  Bridgeport  Cocmecticut 
convicted  on  September  5, 1976,  in  the 
Supreme  Court  New  Yoric.  New  York. 

Humphrey,  Ronald  Brown,  Route  3. 
Box  130A,  Fulton,  Missouri,  convicted 
on  August  4, 1971,  in  the  Jasper  County 
Circuit  Court,  State  of  Missouri 

Hunsicker,  Scott  Linden,  1501  Mexico 
Street  Castroville,  Texas,  convicted  on 
October  22, 1979,  in  the  Two-hunc^ed- 
and-sixteenth  Judicial  District  Court 
Kendall  County,  Boeme,  Texas. 

Hunt,  David  Sullivan,  2161  Lochlevin 
Drive,  Memphis,  Tennessee,  convicted 
on  September  1982,  in  the  United  States 
District  Court  Memphis,  Tennessee. 

Hunt,  Jonathan  Lee.  104  Southeast  6th 
Street  College  Place,  Washington, 
convicted'on  August  19, 1982,  in  the 
Superior  Court,  Walla  Walla  County, 
Walla  Walla.  Wa8hioe[ton. 

Hunziker,  Robert  Andrew,  78  Dolphin 
Street  Tuckerton.  New  Jersey,  convicted 
on  October  30. 1969,  in  the  Common 
Pleas  Court  Philadelphia,  Pennsylvania. 

Hurwitz,  Albert,  3241  Bon  Vivant 
Drive.  Tampa,  Florida,  convicted  on 
February  25. 1977,  in  the  United  States 
District  Court  New  Jersey. 

Hubs,  Robert  Leo,  201  Hackberry. 
Apartment  1403.  Clute.  Texas,  convicted 
on  July  23, 1982,  in  the  United  States 
District  Court.  Portland,  Maine. 

Hyter,  Charles  AL,  2206  West  Minister. 
Hutchinson,  Kansas,  convicted  on 
February  27. 1984.  in  die  United  States 
District  Court  Wichita,  Kansas. 

Ibrahim,  Jamal  /..  301  Plymouth  Drive, 
Apartment  233,  Chalniette,  Louisiana, 
convicted  on  October  8, 1982,  in  the 
United  States  District  Court  Louisiana. 

Udefonso-Cruz,  Nelson,  2  Troscher 
Lane.  Bethpage,  New  York,  convicted  on 
May  31, 1985,  in  the  Uhited  States 
District  Court  Eastern  Judicial  District 
of  New  York. 

Immerfall,  Duane  Alien,  225  Crestline 
Court,  Duluth.  Minnesota,  convicted  on 
July  28. 1982,  in  the  St  Louis  County 
District  Court  Duhith,  Minnesota. 

Incorporation— fiockor,  11441 
Willows  Road  Northeast  Post  Office 
Box  97009,  Redmtmd,  Washington, 
convicted  on  April  27, 1964,  in  the 
United  States  District  Court.  Western 
District  Seattle.  Waahii«ton. 

Incorporation — Watlingtoa-Anderson, 
1204  North  Linden,  Bloomington,  Illhuns, 
convicted  on  June  3, 1985.  in  the 
Eleventh  Judicial  Circait  Goort 

BloomingtOn,  Ulin n<a. 

Inglesby,  Willia  Bum,  Junior,  3180 
South.  Salt  Lake  Qty.  Utah,  coovicted 


on  October  27, 1983,  in  the  United  States 
District  Court  Northern  District  of 
California. 

Jackson.  Harry  J,  1222  South  Illuiois 
Street  Indianapolis,  Indiana,  convicted 
on  January  18, 1959,  in  the  Daviess 
County  Circuit  Court,  Washington. 
Indiana. 

Jackson.  John  Lewis,  4935  Spruce 
Street  Philadelphia,  Pennsylvania, 
convicted  on  October  26, 1970,  and  May 
10, 1971,  in  the  Court  of  Common  Pleas, 
Philadelphia,  Pennsylvania. 

Jackson.  Lament  Elroy.  534  Hollow 
Creek  Road,  Lexington,  Kentucky, 
convicted  on  March  23, 1979,  in  the 
Fayette  County  Circuit  Court,  Lexington, 
Kentucky. 

Jackson,  Richard  Harvey,  518  Belton 
Street  Charlotte,  North  Carolina, 
convicted  on  May  26, 1978,  in  the 
Mecklenburg  County  Superior  Court 
Charlotte,  North  Carolina. 

Jackson,  Roger  Dale,  101  East  21st 
Street  Owensboro,  Kentucky,  convicted 
on  November  25, 1976,  in  the  Kentucky 
Circuit  Court  Owensboro,  Kentucky. 

Jackson,  William  Eugene.  5649  South 
Gamett  Road.  Tulsa,  Oklahoma, 
convicted  on  July  1, 1974,  in  the  State 
District  Court,  Oklahoma  City, 
Oklahoma. 

Jacobs,  Mark  Edward,  550  South 
Barrington  #2319,  Los  Angeles, 
California,  convicted  in  1972,  and  1973, 
in  the  Seventy-fifth  District  Court 
Chambers  County,  Texas. 

James,  Jerry  Lee,  202  Florida  Avenue, 
Winter  Garden.  Florida,  convicted  on 
November  6, 1981,  in  the  Circuit  Court. 
Orange  County,  Florida. 

James,  Ray  McVay,  Route  1,  Box 
192D.  Ferrum,  Virginia,  convicted  on 
January  10, 1983.  in  the  United  States 
District  Court  Greensboro,  North 
Carolina. 

Janke.  PaulK..  12888  RBC  Road  8. 
Meeker,  Colorado  convicted  on 
December  5, 1983,  in  the  District  Court 
Montrose  County,  Colorado. 

Jenkins.  Donald  Edward,  1508 
Continental  Square  Apartments, 
Apartment  4,  Lexington.  Kentucky, 
convicted  on  October  5, 1984,  in  the 
Fayette  Circuit  Court  Lexington, 
Kentucky. 

Jenkins.  Richard  Stephen,  921 7th 
Avenue,  Iowa  City,  Iowa,  convicted  on 
October  20, 1969.  in  the  Story  County 
District  Court,  Nevada,  Iowa. 

Jenniches,  Franz,  1488  Drift  Creek 
Road,  Silverton,  Oregon,  convicted  on 
February  24, 1958,  in  the  Superior  Court 
Los  Angeles  County,  California. 

Jennings,  James  Allen,  22»  Southeast 
54th  Street  Oklahoma  City,  Oklahoma, 
convicted  on  May  15, 1959,  in  the 
District  Court  Oklahoma  County. 
Oklahoma 
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Jensen,  Steve  A.,  Route  1,  Box  266, 
Thorp,  Wisconsin,  convicted  on  August 
31. 1982.  in  the  Clark  County  Circuit 
Court  Neillsville,  Wisconsin. 

Jessup,  Dean  H,  223  Yesler  Way, 
#819.  Seattle.  Washington,  convicted  on 
May  18, 1970,  in  the  Superior  Court 
Harris  County,  Texas. 

Jett,  Donald  Lewis.  Senior,  Route  7, 
Box  380-S,  Fredericksburg.  Vii^glnia, 
convicted  on  April  24. 1970,  in  the 
Circuit  Court  Fredericksburg.  Virginia. 

Jim,  Sam,  Senior,  Box  12  Georgevllle, 
Goldendale.  Washington,  convicted  on 
March  25, 1952,  in  the  Yakima  Superior 
Court  Yakima  County,  Washington. 

Johnson.  Alan  Daryl,  4683  North 
Breton  Court,  Apartment  75,  Kentwood, 
Michigan,  convicted  on  February  16, 
197a  October  15, 1971,  May  30. 1972, 
August  23, 1972,  and  on  April  4, 1975.  in 
Kent  County,  Michigan. 

Johnson,  Buddy  Lewis.  Route  1.  Box 
57A  Ferrum,  Viiginia,  convicted  on 
November  5, 1975,  in  the  United  States 
District  Court  Middle  District  of  North 
Carolina. 

Johnson.  Charles  Joseph.  25  West 
Pond  Road  North  Branford, 
Connecticut  convicted  on  June  14. 1977. 
in  the  Superior  Court.  New  Haven 
County.  Connecticut 

Johnson,  David  Michael.  246  North 
25th  Street  Decatur,  Illinois,  convicted 
on  January  30, 1978,  in  the  Macon 
County  Circuit  Court  Illinois. 

Johnson,  Eli,  Route  1,  Box  1350,  Sandy 
Hook,  Kentucky,  convicted  on  December 
10, 1935,  in  the  United  States  Court, 
Eastern  District  of  Kentucky, 
Catlettsburg,  Kentucky. 

Johnson.  Elvis  Eugene.  3437  Carol 
Drive,  Springfield,  Missouri,  convicted 
on  April  10, 1981,  in  the  United  States 
District  Court  Southern  District  of 
Texas.  Houston,  Texas. 

Johnson.  Frederick  Douglas,  Junior, 
125  Harvey  Street  Belzoni,  Mississippi, 
convicted  on  April  10, 1981,  in  the 
United  States  District  Court,  Northern 
Judicial  District  of  Mississippi. 
Greensville,  Mississippi. 

Johnson,  Jack  Emmett,  Post  Office  Box 
1119,  Northeast  600  Roessel  Road, 
Belfair,  Washington,  convicted  on 
October  5, 1978,  in  the  Superior  Court. 
Mason  County,  Washington. 

Johnson.  James  Patrick,  Junior,  2121 
Haveman  Court,  Kalamazoo.  Michigan, 
convicted  on  August  3. 1973.  in  the 
Kalamazoo  County  Court  Kalamazoo, 
Michigan. 

Johnson,  Jerry  Dwight,  Route  1,  Box 
235,  Mocksville,  North  Carolina, 
convicted  on  April  18. 1973,  in  the 
United  States  Middle  District 
Wilkesboro,  North  Carolina. 

Johnson.  Larry  Roe.  4810  Crane  Street 
Eureka,  California,  convicted  on  August 


17. 1983,  in  the  Superior  Court 
Humboldt  County,  Califomia. 

Johnson.  Robert  Eugene.  3216  Kari 
Road,  Columbus,  Ohio,  convicted  on 
March  11. 1963,  in  the  Franklin  County 
Court  of  Common  Pleas,  Columbus. 
Ohio. 

Johnson,  Rodney  Allan.  Southeast 
3133  Arcadia  Road.  Shelton, 
Washington,  convicted  on  September  17, 
1981.  in  the  Superior  Court,  Mason 
County,  Washington. 

Johnson.  Teddy  Austin.  Route  2,  Box 
A-51,  Jenkins,  Kentucky,  convicted  on 
March  19, 1973.  and  on  May  30. 1974.  in 
the  Rowan  Circuit  Court,  Morehead, 
Kentucky. 

Johnson.  William  Patrick,  Route  1, 
Cleveland.  Missouri,  convicted  on 
December  4. 1979.  in  the  Circuit  Court  of 
Jackson  County,  Missouri. 

Johnson,  Willie  Hugh,  Route  2,  Box 
13B,  Brodnax,  Viiginia,  convicted  on 
November  6, 1986,  hi  the  Circuit  Court  of 
the  City  of  Mecklenburg,  Virginia. 

Johnston,  Vincent  Leroy,  359  First 
Avenue  South.  South  St.  Paul. 
Minnesota,  convicted  on  February  14, 
1983,  in  the  United  States  District  Court, 
St  Paul  Minnesota. 

Jones,  Clifton  Allen.  2742  Meadowcliff 
Drive.  Charlotte.  North  Carolina, 
convicted  on  November  21, 1975,  in  the 
Mecklenburg  County  Superior  Court 
Charlotte,  North  Carolina. 

Jones.  Edgar  Eugene.  Route  2, 
Hayesville,  North  Carolina,  convicted  on 
September  28, 1983,  in  the  United  States 
District  Court  Western  Judicial  District 
Bryson  City.  North  Carolina. 

Jones,  James  Larry.  403  Wallace 
Street  Opp.  Alabama,  convicted  on  June 
7. 1963,  July  11, 1966,  and  August  24, 
1966,  in  the  Covington  County  Circuit 
Court  Andalusia.  Alabama. 

Jones,  Kenneth  Donovan.  6524 
Woodchuck,  Greenville,  Texas, 
convicted  on  April  18, 1980.  in  the  Hunt 
County  Court  Texas. 

Jones,  Richard  Thomas,  413  Gregory 
Court.  Lebanon,  Ohio,  convicted  on  July 
21, 1987,  in  the  United  States  District 
Court,  Cincinnati,  Ohio. 

Jones,  Thomas  Victor.  1050  Moraga 
Drive.  Los  Angeles.  Califomia, 
convicted  on  May  1, 1974,  in  the  United 
States  District  Court  Washington,  DC. 

Jones,  Warren  Lee,  Post  Office  Box 
■  9188.  Spokane.  Washington,  convicted 
on  July  19. 1982,  in  the  United  States 
District  Court  Spokane.  Washington. 

Jorgensen,  Kurt  Henties,  2038  Pahn 
Street  #235,  Las  Vegas,  Nevada, 
convicted  on  May  28, 1971.  in  the  United 
States  District  Court  Eastern  District  of 
New  York. 

Joseph,  David  L,  Senior,  899  Brighton 
Boulevard,  Zanesville,  Ohio,  convicted 
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on  June  21, 1974,  in  the  United  States 
District  Court,  Southern  District  of  Ohio. 

Josephs,  Budwah/oe.  1016  Hall 
Avenue,  West  St.  Paul,  Minnesota, 
convicted  on  December  15, 1885,  in  the 
Dakpta  CoAinty  District  Court  Hastings, 
Minnesota. 

Justice,  Erse,  Post  Office  Box  2863, 
Pikeville,  Kentucky,  convicted  in  1948  in 
the  United  States  District  Court  SUte  of 
Kentucky. 

Justice,  WillardAra,  Post  OfHce  Box 
102,  McCracken,  Kansas,  convicted  on 
June  6, 1977,  in  the  District  Court  Rush 
County,  Kansas. 

Kachel.  David  Todd.  103  Sunset  Circle 
#19,  Benecia,  California,  convicted  on 
lanuary  24, 1983,  in  the  Barnes  County 
Court,  North  Dakota. 

Kanowsky,  Kenneth  Charles,  8633 
Northwest  Old  Orchard  Drive, 
Vancouver.  Washington,  convicted  on 
October  18, 1982.  in  the  United  States 
District  Court,  Judicial  District  of 
Oregon. 

Kantrowitz,  Ronald,  128  Barlow  Drive, 
Brooklyn.  New  York,  convicted  on 
November  11. 1980,  in  the  United  States 
District  Court,  Eastern  District  of 
Brooklyn,  New  York. 

Kapp.  Terry  Robert,  1114  West 
Packard  Street  Appleton,  Wisconsin, 
convicted  on  March  3, 1904,  and  on 
December  18, 1986,  in  the  Outagamie 
County  Circuit  Court,  Branch,  Appleton, 
Wisconsin. 

Kappel,  David  Laurence,  509  East 
Franklin  Street,  Marshfield.  Wisconsin, 
convicted  on  September  25, 1984,  in  the 
Circuit  Court,  Taylor  County,  Medford, 
Wisconsin. 

Karnes,  Danny  Wayne.  100  Skyline 
Drive,  Bedford,  Virginia,  convicted  on 
November  24, 1980,  and  April  18, 1982,  in 
the  Circuit  Court,  Bedford  County. 
Virginia. 

Kasper.  Lester  S.,  8218  33  Avenue 
North,  St.  Petersburg,  Florida  33710,  on 
November  7, 1980,  in  the  United  States 
District  Court.  Brooklyn,  New  York. 

Keeble.  Barney  Jerome.  1301 
Fieldcrest  Apartments,  Dothan, 
Alabama,  convicted  on  September  30, 
1909.  in  the  United  States  District  Court 
Montgomery,  Alabama. 

Keene.  William  Charles.  Junior,  Route 
1,  Box  383-E.  Faber,  Virginia,  convicted 
on  May  17, 1984.  in  the  United  States 
District  Court  Alexandria,  Virginia. 

Keener,  Joseph  Gayhrd,  1121  Marion 
Highway,  Apartment  1.  FarmesviUe, 
Louisiana,  convicted  on  April  19. 198S, 
in  the  Thirtieth  District  Court  Wichita 
County,  Texas,  and  on  May  S,  1985,  in 
the  Sixty-fourth  District  Court  Swisher 
County,  Texas. 

Keeton,  William  Richard,  2528 
Country  Club  Drive.  Pearland,  Texas, 
convtctisd  on  October  2S,  19B2,  In  die 


Twenty-third  JudiclBl  District  Court, 
Angleton,  Texas. 

Kellogg,  Henry  Alton,  2907 
Independence  Avenue,  Shreveport, 
Louisiana,  convicted  on  August  18, 1983, 
in  the  United  States  District  Court, 
Shreveport,  Louisiana. 

Kelly.  Donald  Duane,  Route  9,  Box 
1461,  Beaumont,  Texas,  convicted  on 
February  9, 1979,  in  the  United  States 
District  Court,  Beaumont,  Texas. 

Kelly,  Edward  J,  198  Charissa  Drive, 
Bayshore,  New  Yoric,  convicted  on 
December  5, 1968,  in  the  United  States 
District  Court  Eastern  District  of  New 
York. 

Kelly,  Joan  Ann,  198  Charispa  Drive, 
Bayshore,  New  Yorfc,  convictad  on 
December  5, 1958,  in  the  United  States 
District  Court  New  York. 

Kelly,  Richard.  520  Cash  Nichols 
Road,  Stevensville,  Montana,  convicted 
on  January  12, 1984,  in  the  United  States 
District  Court  District  of  Columbia. 

Kelly.  Walter  Let,  Senior.  Route  4, 
Box  165,  Leland,  North  Carolina, 
convicted  on  April  2, 1976,  in  the 
Superior  Court  of  Brunswick  County, 
North  Carolina. 

Kelting.  Daniel  E..  6291  Rapid  Fail 
Northeast,  Belmont  Michigan,  corvicted 
on  September  6, 1977,  in  the  Kent 
Coimty  Circuit  Court  Grand  Rapids, 
Michigan. 

Kennedy.  John  F^  1112  West  Olive,  El 
Dorado.  Kansas,  convicted  on  July  10, 
1980,  in  the  Butler  County  District  Court 
El  Dorado,  Kansas. 

Kennedy,  Lloyd  Henry,  478  Wasp 
Street,  Marietta,  Pennsylvania, 
convicted  on  December  15, 1961,  in  the 
Lancaster  County  Court,  Lancaster, 
Pennsylvania. 

Kent.  Arthur  Merritt,  2005  Gardener 
Street,  Augusta,  Georgia,  convicted  on 
June  5, 1975,  in  the  United  States  District 
Court  Southern  District  of  Georgia. 

Kent,  John  Taylor,  2801  West  34th 
Avenue,  Anchorage,  Alaska,  convicted 
on  January  19, 1978,  in  the  Superior 
Court,  Spokane,  Washington. 

Kenyan.  Gregory  Eugene,  Route  1.  Box 
283,  Star  Tannery,  Virginia,  convicted  on 
February  15. 1980.  in  the  Circuit  Court 
Shenandoah  County,  Virginia. 

Keoiigh.  Ronald  Joseph.  716  East  30 
Street  Joplin,  Missouri,  convicted  on 
December  16. 1960.  in  the  Jasper  County 
Circuit  Court  Joplia,  Missouri. 

Kerns,  Dwight  L,  Route  1.  Box  52, 
Indianola,  Oklahoma,  convicted  on 
September  8. 1983,  in  the  United  States 
District  Court  Eastern  District  of 
Oklahoma. 

Kessler.  Howard  Lee,  3200  North 
Lakeshore  Drive,  Chicago.  Illinois, 
convicted  on  July  10, 1979,  in  the  United 
States  District  Court  Chicago.  Illinois. 


Kettelhut,  Steven  Scett,  4428  Regent 
Street  Apartntent  3,  Diluth,  Minnesota, 
convicted  on  December  18, 1979,  in  the 
Sixth  Judicial  District,  8t  Louis  County. 
Duluth,  Minnesota. 

Key,  Arthur  Tilman,  Post  Office  251. 
West  Union.  South  Carolina,  convicted 
in  January  1971.  in  the  Aiken  County, 
South  Carolina  Court  of  General 
Sessions. 

Keyes.  Kenneth  Eug«ne,  205  Jefferson 
Street  Frederick,  Mar)4and,  convicted 
on  August  25, 1966  and  February  2. 1970. 
in  the  Washington  Cointy  District 
Court.  Washington  Cotnty.  Maryland. 

Kibbey,  Billy  Ray,  3960  East  Hawser. 
Tucson,  Arizona,  convicted  on 
September  18, 1975,  in  the  Superior 
Court  Pima  County.  Arizona. 

Kidd.  Randall  Leon,  Route  1.  Box  423. 
Louisville,  Tennessee,  convicted  on  July 
16, 1982,  in  the  United  States  District 
Court  Knoxville,  Tennessee. 

Kieser,  Rodney  C,  Route  1,  Box  193A, 
Easton,  Missouri,  convicted  on  June  18, 

1982,  in  the  Circuit  Court  of  Platte 
County,  Hatte  City,  Missouri. 

King,  Danny  Cleo,  Route  1,  Box  63, 
Ragley,  Louisiana,  convicted  on  March 
12, 1981.  in  the  Eleventh  Judicial  District 
Court,  Parish  of  Sabina,  Louisiana. 

King,  Johnny  Ray,  Route  2,  Box  298, 
Holcomb,  Mississippi,  convicted  on 
August  11, 1976,  in  the  Grenada  County 
Circuit  Court,  Grenada  Mississippi. 

King,  Joseph  Cletus,  Route  1,  Box  135, 
Bassfleld,  Mississippt  convicted  on 
April  19, 1951,  in  the  United  States 
District  Court,  Hattiesburg,  Mississippi. 

Kinser,  Kenneth  Ray,  Lot  16,  Lost 
River  Estates,  2809  Nashville  Road, 
Bowling  Green,  Kentucky,  convicted  on 
April  21, 1972,  in  the  Warren  County 
Circuit  Court,  Bowling  Green. 

Kirby,  Randy  Ray,  Route  6,  Box  493, 
Bowling  Green,  Kentucky,  convicted  on 
March  18, 1970,  in  the  Warren  County 
Circuit  Court,  Bowling  Green,  Kentucky. 

Kirk,  Karlton  James,  Route  2,  Box  78. 
Leesburg,  Virginia,  convicted  on 
December  12, 1977,  in  tie  Circuit  Court 
Loundon  County,  Virgikiia. 

A:/>Aer.  Donald  William,  399  Bank 
Street  Fall  River,  Massachusetts, 
convicted  on  May  13, 1975,  in  the 
Superior  Court,  Taunton,  Massachusetts. 

Kirven,  Douglas  Joshua,  Route  6,  Box 
156,  Highway  78,  Summerville,  South 
Carolina,  convicted  on  February  22, 

1983,  in  Dorchester  County  Court,  South 
Carolina. 

Kistler,  Charles  James,  Junior,  155 
West  Beechwood  Boulevard,  Columbus. 
Ohio,  convicted  on  July  23, 1981,  in  the 
United  States  District  Court  Southern 
Judicial  District  of  Florida,  Miami, 
Florida. 
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Klart,  Larry  Earl  801  East  Iowa 
Street  bidiaziapolis,  Indiana,  oonvicted 
on  October  U,  1973,  in  the  Marion 
County  Criminal  Court  m.  Indianapolis. 
Indiana. 

Klein,  Arthur  Howard,  3416  Milford 
Mill  Road,  Baltimore.  Maryland, 
convicted  on  October  6, 1968,  in  the 
Municipal  Court,  Baltimore  City. 
Maryland. 

Klein,  George  M.,  2426  Country  Club 
Road,  Indianapolis,  Indiana,  convicted 
on  November  14, 1980,  in  the  United 
States  District  Court  Southern  District 
of  Florida.  Miami  Florida. 

Klein,  Gordon  Francis,  Route  2, 
Princeton,  Minnesota,  convicted  on  May 
9. 1902,  and  June  8, 1977.  fai  the  Wri^t 
County  District  Court  Buffalo. 
Miimesota. 

Kleinfelter,  Roy  Alfred.  765  North 
32nd  Street  Lebuion,  Pennsylvania, 
convicted  on  February  24, 1970.  in  tlia 
Common  Court  of  Pleas.  City  of 
Lebanon,  Pennsylvania. 

Klineamith,  Roy,  1040  South  10th  East 
#B.  Salt  Lake  City,  Utah,  convicted  on 
December  15, 1982,  in  the  District  Court 
for  Cheyenne  County.  Nebraska. 

Klutts,  Billy/.,  Route  5.  Box  428, 
Muskogee.  Oklahoma,  convicted  on  May 
1. 1984.  in  the  United  States  District 
Court  Western  District  of  Oklahoma. 

Knight,  fames  Elbert,  4430  Faronia 
Road,  Memphis.  Tennessee,  convicted 
on  March  4, 1974,  in  the  United  States 
District  Court  Northern  Division  of 
Mississippi,  State  of  Mississippt 

Knopp,  Calvin  Wayne,  Route  3.  Box 
31,  Rupert  Idaho,  convicted  on  January 
2, 1979,  in  the  District  Court.  Minidoka 
County.  Idaho. 

Knott,  Thomas  E.,  Route  1,  Box  060, 
Stanley,  Virginia,  convicted  on  January 
29. 1957,  in  the  Circuit  Court  of  Page 
County.  Luray.  Virginia. 

Knott,  William  Howard,  funlor,  3708 
Clipper  Road.  Baltimore.  Maryland, 
convicted  on  May  18. 1949.  in  the  Circuit 
Court  Anne  Arundel  County,  Maryland. 

Knowles,  Shirlene  K.,  1006  South  8th 
Avenue,  Lanett  Alabama,  convicted  on 
July  27, 1979,  in  the  United  States 
District  Court  Middle  Judicial  District  of 
Alabama. 

Knowles,  Tony  Earl,  205  30th  Street 
Opelika,  Alabama,  convicted  on  June  29, 
1972  and  November  9, 1970,  in  the 
Circuit  Court  of  Lee  County.  Opelika, 
Alabcuna. 

Knudaen,  Tommy  Lynn,  Route  5,  Box 
15,  Georgetown,  Texas,  convicted  on 
May  12, 1902,  in  the  United  States 
District  Coiirt  Austin,  Texas. 

Knutson,  Arnold  Robert,  473  Milbeth 
Drive,  Pittsburgh,  Pennsylvania, 
convicted  on  February  17, 1902,  in  the 
United  States  Court  Western  District  of 
Pennsylvania. 


Kretzmer,  Petv  Young,  450  NE  147th 
Teirace,  Nordi  Miami,  Florida, 
convicted  on  October  7, 1955.  in  the 
District  Court.  Fourth  Judicial  District 
Santa  Rosa,  New  Mexica 

Kuba,  Lionel  ThomoB,  4037  Jay  Em 
Court  Ellicott  Qty,  Maryland,  convicted 
on  March  15, 1002,  in  the  Criminal  Court 
Baltimore,  Maryland. 

Kuck,  Llovd  A,  2130  Floral  Drive, 
Boulder,  Colorado,  convicted  on 
September  22, 1975,  in  the  Circuit  Court 
of  Fairfax  County,  Commonwealth  of 
Virginia. 

Kuenkler,  Curtis  Charles,  Post  Office 
Box  308.  Midway  41,  Spirit  Lake.  Idaho, 
convicted  on  February  14. 1974.  in  the 
Circuit  Court  Multandoma  County. 
Oregon. 

Kunz,  Harold  Arthur,  5020  North 
Argonne  Road.  Spokane,  Washington, 
convicted  on  April  19, 1982.  in  the 
Spokane  County  Superior  Cotirt 
Washington. 

Lacicero,  Michael  foseph,  Soudi  Road 
Box  21.  Milton.  New  York,  convicted  on 
October  24. 1983.  in  the  Ulster  County 
Cotirt  Kingston,  New  York. 

Lackey,  fohn  Edward,  109  Hfth 
Avenue  Southwest  Taylonville,  North 
Carolina,  convicted  on  August  19, 1983, 
in  the  United  States  District  Court, 
Statesville.  North  Carolina. 

Lacock,  Gary  foseph,  5720  North 
Topeka,  Lot  17,  Topeka,  Kansas, 
convicted  on  June  28, 1984,  in  the 
District  Court  Shawnee  Qty,  Kansas. 

Lacrone.  Ivan  Eugene.  419  South 
Chesnut  lola,  Kansas,  convicted  on 
February  27, 1978,  in  the  District  Court 
Woodson  County,  Kansas. 

Ladson,  Norman,  funlor,  5401  Lynview 
Avenue,  Baltimore.  Maryland,  convicted 
on  June  2. 1952,  in  the  Criminal  Coiut  of 
Baltimore,  Baltimore,  Maryland. 

Lafreniere,  Luc  Albert  43  Crown 
Street  Springfield.  Massachusetts, 
convicted  on  July  11. 1984,  in  the 
Hampden  District  Court  Massachusetts. 

Lambert,  fames  Bradley,  6214 
Northview  Street  Boise.  Idaho, 
convicted  on  June  25, 1981.  in  the  Fourth 
District  Court.  State  of  Idaho. 

Lambert,  Keith  Lewis.  Rural  Route  4. 
Box  350,  Martinsburg,  West  Virginia, 
convicted  on  October  2, 1967,  in  the 
Circuit  Court  of  Berkeley  Coimty,  West 
Virginia. 

Lambert.  Bruce  Harrel  Route  4,  Box 
573.  Marler  Road,  Leesville.  Louisiana, 
convicted  in  1953,  United  States  Army, 
Camp  Gordon,  Georgia. 

Lcmham,  Donald  Ray.  100  Gilmore 
Coiut,  Owensboro,  Kentucky,  ccmvicted 
on  Novembtf  7, 1071.  in  the  Owensboro 
Circuit  Court  Owensboro,  Kentucky. 

Lanier,  Gary  Cottle,  Route  1,  Box  83, 
Burgaw,  North  Carolina,  convicted  on 


October  18. 1802,  in  the  Superior  Coort, 
Duidiin  County.  North  Carolina. 

Laperle,  fA.  Roland,  134  Canteiiniry 
Street  Worcester,  Massachusetts, 
convicted  on  April  8. 1979.  in  the  United 
States  District  Court  Boston, 
Massachusetts. 

Laplant,  Edward  Lawrence,  Post 
Office  Box  98. 5  River  Street 
Chateaugay.  New  Yoric  convicted  on 
February  28, 1883,  in  Franklin  County 
Court  Malone,  New  Yoric 

Larson.  EinarAlbin,funior,Po9t 
Office  Box  773502.  Eagle  River.  Alaska, 
convicted  on  October  17. 1874,  in  dw 
Stqwrior  Court  State  of  Alaska. 

Larson.  Roger  Clifford,  700  Simon 
Avenue.  St  Paul.  Kfinnesota,  convicted 
on  January  28, 1982,  in  the  United  States 
District  Court  Minneapolis,  Minnesota. 

Lato.  Peter  Anton,  2539  Monroe  Street 
Northeast  Minneapolis,  Minnesota, 
convicted  on  October  12. 1981,  in  the 
Circuit  Cotirt  Branch  Q,  Eau  Claire, 
Wisconsin. 

Lauck,  Bernard  Aloysioua,  109  Glade 
Boulevard,  Walkersville,  Maryland, 
convicted  on  October  17, 1979,  in  die 
District  Court  Anne  Arundel  County, 
Maryland. 

Lawson.  facquelyn,  1503  Stillman, 
Corpus  Christi,  Texas,  convicted  on 
January  19. 1981.  in  the  Three-Hundred 
and  Nineteoith  District  Court  Nueces 
County,  Texas. 

Lawson.  Pamela  Walker.  1330 
Winrock  Boulevard.  No,  2707,  Houston. 
Texas,  convicted  on  December  5, 1975, 
in  the  Circuit  Court  Commonwealth  of 
Virginia,  Danville,  Virginia. 

Laylock,  Robert  fames,  3509 
Teakwood  Street  Piano,  Texas, 
convicted  on  July  8, 1980,  in  the  United 
States  District  Court,  Dallas,  Texas. 

Lecroy,  Russell  Kirk.  300  Qarence 
Street  Charlotte,  North  Carolina, 
convicted  on  September  22, 1972.  in  the 
United  States  District  Court,  Western 
District  of  North  Carolina. 

Lee,  fack  0„  2510  Apollo.  Saginaw. 
Michigan,  convicted  on  October  18, 1978, 
in  the  Eastern  District  of  Michigan,  Bay 
City,  Michigan. 

Lee,  fames  Robert,  3824  Bevans, 
Cheyenne,  Wyoming,  convicted  on 
September  6, 1962.  in  the  liirimer 
County  Superior  Court  Colorado. 

Lee,  Lawrence  E„  2231  A  Diamond. 
Tucson.  Arizona,  convicted  on 
December  27, 1963,  in  the  United  States 
District  Court  Chicago.  Ulinois. 

Lee,  Toney  Robert.  320BelUine 
Boulevard.  Anderson,  South  Carolina, 
convicted  on  March  26. 1971,  in  the 
Court  of  Common  Pleas,  Clark  County, 
Ohio,  and  on  February  5, 1904.  in  die 
Court  of  General  Sessions.  Anderson 
County,  South  Carolina. 
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Leeds,  Arthur  Jamet,  2433  East 
Tuscany,  Merced.  California,  convicted 
on  May  27, 1076,  in  the  Superior  Court 
Los  Angeles.  Califoraia. 

Leeta.  Melvyn  Stewart,  15416  Circle 
Ridge  Lane.  Hacienda  Heights, 
California,  convicted  on  June  12, 1978,  in 
the  United  States  District  Court,  Los 
Angeles,  California. 

Leggina.  Odie  Ray,  304  Parish  Street 
Martin,  Tennessee,  convicted  on  March 
21, 1984,  in  the  United  States  District 
Court  lackson,  Tennessee. 

Leighton,  James  Robert,  Junior,  620 
North  11th  Street.  Klamath  Falls, 
Oregon,  convicted  on  June  15, 1982,  in 
the  Klamath  County  Superior  Court 
Klamath  Falls,  Oregon. 

Leinwand.  Philip  David,  3  Diamond 
Pointe  Avenue.  Christiansburg,  Virginia, 
convicted  on  December  7, 1982,  in  the 
Montgomery  County  Circuit  Court 
Christianburg,  Virginia. 

Lejuene,  Mitchell.  Route  HC,  Box  103, 
Oberlin,  Louisiana,  convicted  on  May 
16, 1983,  in  the  United  States  District 
Couri,  Alexandria  Division,  Western 
Judicial  District  of  Louisiana. 

Lemley,  Billy  Ray,  4  Quail  Ridge 
Road,  Texarltana,  Texas,  convicted  on 
February  25. 1980.  in  the  United  States 
District  Court.  Texarkana,  Texas. 

Lemon,  Timothy  Gerald,  618 
Cloverleaf  Parkway  Northeast  Blaine, 
Minnesota,  convicted  on  February  19, 
1981,  in  the  Tenth  ]udicial  District  Court 
Anoka,  Minnesota. 

Lemon.  Willie  Gus.  1124 10th  Street 
Northwest  Apartment  201,  Washington, 
DC  convicted  on  March  29, 1950,  in  the 
United  States  District  Court  Atlanta, 
Georgia.  . 

Lendway,  Steven  John,  5695  Upper 
182nd  Street  Farmington,  Minnesota, 
convicted  on  February  4, 1980,  in  tiie 
Cass  County  District  Court  Ninth 
ludicial  District  Walker.  Minnesota. 

Lennon,  Kenneth  Charles,  2618  Sunset 
Avenue,  Greenville,  North  Carolina, 
convicted  on  September  2, 1980,  in  the 
North  Carolina  Superior  Court 
Whiteville.  North  Carolina. 

Lester,  Quade  Clarkson,  Junior,  813 
Pltty  Pat  Drive.  Florence,  South 
Carolina,  convicted  on  August  4, 1978,  in 
the  General  Sessions  Court  Columbia, 
South  Carolina. 

Lesueur,  Frank  James,  Route  4,  Box 
135A,  Culpeper,  Virginia,  convicted  on 
January  9, 1968,  in  the  Buckingham 
County  Circuit  Court  Virginia. 

Levan,  Delbert  Clyde,  Rural  Delivery 
5,  Box  438,  Lehighton.  Pennsylvania, 
convicted  on  July  15, 1981,  in  the  Court 
of  Common  Pleas,  Jim  Thorpe, 
Pennsylvania. 

Lewis,  David  Arnold,  2217  "B"  Gebbie 
Place,  High  Point  North  Carolina, 
convicted  on  October  14. 1974.  in  the 


Superior  Court  Robeson,  North 
Carolina,  on  |anuary  27, 1983,  in  the 
Superior  Court.  Randolph,  North 
Carolina,  and  on  February  8, 1983,  in  the 
United  States  District  Court 
Greensboro.  North  Carolina. 

Lewis,  Edwin  Alan.  700  Pensinger 
Boulevard,  Mount  Lake  Park,  Maryland, 
convicted  in  October  1974,  and  in  March 
1975,  in  the  Circuit  Court  Garrett 
County,  Maryland. 

Lewis.  Kenneth  Arnold.  HCR  35,  Box 
43,  Rolls.  Missouri,  convicted  on 
November  30, 1968,  in  the  Slate  of 
Illinois  and  on  October  6. 1970.  March 
23, 1971,  and  May  12, 1974,  in  the  Circuit 
Court  Phelps  County,  Missouri. 

Liberatore.  Dominic  A.,  Rural 
Delivery  1,  Box  lift  Haskins  Road, 
Belfast  New  York,  convicted  on  January 
13, 1964,  in  the  United  States  District 
Court,  Western  District  of  New  York. 

Lillis,  Richard  Patrick,  5237  F. 
Broadway  Avenue,  Eielson  Air  Force 
Base,  Alaska,  convicted  on  March  17. 
1977,  in  the  Circuit  Court,  Virginia 
Beach,  Virginia. 

Lilly,  Roy  Miller  Junior,  Route  1,  Box 
40,  Gibsland,  Louisiana,  convicted  on 
October  9, 1974.  in  the  United  States 
District  Couri.  Eastern  District  of 
Louisiana,  and  on  October  22, 1974,  in 
the  Twenty-second  Judicial  District 
Court.  Parish  of  Washington,  Louisiana. 

Lim,  David  Alan,  2436  Date  Street 
Apartment  3.  Honolulu,  Hawaii, 
convicted  on  April  12, 1978,  in  the  First 
Circuit  Court  Hawaii. 

Lintz.  Clayton  Mark,  Rural  Route  1, 
Crawfordsville.  Iowa,  convicted  on 
February  8, 1983,  in  the  United  States 
District  Court,  Southern  District  of  Iowa, 
in  Des  Moines.  Iowa. 

Linville,  Gary  Vincent,  Mount  Vernon 
Road,  Berea.  Kentucky,  convicted  on 
February  19. 1980.  in  the  Madison 
Circuit  Court  Richmond,  Kentucky. 

Lissy,  Thomas  Irvin,  8840  Sunnyside 
Cut-Off  Road.  Sanpoint  Idaho, 
convicted  on  Mardi  3, 1969,  in  the 
United  States  District  Court,  Northern 
Division  of  Florida. 

Litofsky.  Joseph.  3135  Old  Post  Drive, 
Baltimore,  Maryland,  convicted  on  May 
21, 1956,  in  the  Circuit  Court,  Baltimore 
City,  Maryland. 

Litton.  Jimmie  Lee,  1308  Brighton, 
Oklahoma  City.  Oklahoma,  convicted  on 
May  27, 1983.  in  Western  District  of 
Oklahoma,  Oklahoma  City,  Oklahoma. 

Loftus,  Richard  foseph,  152  34th 
Street  Grand  Rapids,  Michigan, 
convicted  on  July  5^  1979,  in  the  Kent 
County  Circuit  Court  Grand  Rapids, 
Michigan. 

Lohman,  Terry  Bmest,  Route  3,  Box 
374,  Adamsville,  Tennessee,  convicted 
on  October  3a  1980,  in  the  United  States 
District  Court  Memphis,  Tennessee. 


Loken,  Thomas  James,  3616  Livingston 
Lane,  Eau  Claire,  Wisconsin,  convicted 
on  June  4, 1987,  in  the  Eau  Claire  County 
Circuit  Coiul,  Eau  Claire,  Wisconsin. 

Longo,  Daniel  J.,  lOOByran  Ridge 
Road,  Armonk,  New  York,  convicted  on 
April  17, 1981,  in  the  Uiited  States 
District  Court  Southern  District  of  New 
York. 

Longo,  Joseph  Anthony  Junior,  17608 
North  62nd  Drive.  Gleadale,  Arizona, 
convicted  on  September  12, 1980,  in  the 
Superior  Court  Maricopa  County, 
Arizona. 

Lopez,  Alberto  PlockJo,  21  West  6th 
Street  Lake  Ronkonkoma,  New  York, 
convicted  on  November  28, 1983,  in  the 
Supreme  Court  County  of  Suffolk. 
Hauppauge,  New  York. 

Lord,  Robert  John,  1702  Arthur  Street. 
Caldwell,  Idaho,  convicted  on  October  3, 
1977,  in  the  Ada  County  District  Court 
Idaho. 

Lay,  Larry  Marshall  Post  OfHce  Box 
66,  Stephens  City,  Virginia,  convicted  on 
April  21, 1978,  in  the  Circuit  Court 
Warren  County,  Virginia. 

Lundberg,  William  /.,  Post  Office  Box 
139,  Synanon  Foundation,  Badger, 
California,  convicted  on  November  5, 
1971,  in  the  Superior  Court,  Suffolk 
County,  New  York. 

Lundquist,  Curtis  Ahn,  4105 
Birchmont  Drive  Northeast  Bemidji, 
Minnesota,  convicted  on  May  6, 1971,  in 
the  Traverse  County  District  Court 
Wheaton,  Minnesota. 

Lynch,  Frank  William,  7851  Riverdale 
Road,  Apartment  303,  Lanham, 
Maryland,  convicted  on  July  21, 1980,  in 
the  District  Court  of  Maryland,  Prince 
George's  County,  Maryland. 

Lyndaker,  Rodney  Joseph,  Rural 
Delivery  1,  Box  81,  Carthage,  New  York, 
convicted  on  May  18, 1982,  in  the 
Jefferson  County  Court,  New  York. 

Mack,  Bruce  Allen,  2014  Mominglo 
Lane,  Columbia,  South  Carolina, 
convicted  on  February  19, 1980,  in  the 
United  States  District  Court  Columbia, 
South  Carolina. 

Mackres,  George  Panagiotou,  2S7 
Cherokee  Trail,  Forked  River,  New 
Jersey,  convicted  on  November  8, 1984, 
in  the  United  States  District  Court,  New 
Jersey. 

Macomber,  Wayne  Payson,  210 
Seminole  Trail,  Wilmington,  North 
Carolina,  convicted  on  July  3. 1980,  in 
the  United  States  District  Court  Eastern 
District  of  North  Carolina.  Wilmington, 
North  Carolina. 

Maguire,  Robert  Eugene,  2283 
Hillside,  Memphis,  Tetmessee,  coiivicted 
on  November  8, 1973,  tn  the  Shelby 
County  Criminal  Court  Memphis, 
Tennessee. 
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Mahoney,  Dean  Groaa,  Route  1.  Box 
130.  CamlMllsburg.  Kentucky,  convicted 
on  May  7. 197B.  in  the  Henry  County 
Circuit  Court  New  Castle,  Kentndcy. 

Major,  Louis  Felix,  Route  1,  Box  460, 
Newbetry,  Kfichigan.  convicted  on  July 
12, 1971,  in  the  Luce  County  Court 
Michigan. 

Maldonado.  Joae  A,  1275  Webster 
Avenue,  Apartment  16.  Bronx,  New 
York,  convicted  on  July  15. 1963.  in  the 
Bronx  County.  Supreme  Court.  New 
York. 

Malkow,  fames  H„  327  South  Maple 
Street  Oconomowoc.  Wisconain, 
convicted  on  January  30. 1982.  in  the 
Waukeska  Circuit  Court  Waukeaka. 
Wisconsin. 

Maliary,  Richard  Walker  Junior, 
Rural  Delivery  2,  Box  112,  Barton, 
Vermont  convicted  on  May  24. 1978,  in 
the  District  Court  of  Chittenden  County. 
Vermont 

Malmay,  KB„  103  West  Oak.  Zwolle, 
Louisiana,  convicted  on  December  19. 
1980.  in  the  United  States  District  Court 
Western  District  of  Louisiana, 
Shreveport  DivisioiL 

Malone,  Steven  Ray,  5704  Elizabeth 
Lake  Road.  Pontiac.  Kflchigan,  convicted 
on  May  27, 1971,  Oakland  County 
Circuit  Court  Pontiac.  Michigan. 

MangiaJetti,  James  Mark,  6528 
Armfield  Road,  Richmond,  Virginia, 
convicted  on  December  17. 1979.  in  the 
Circuit  Court  Buckingham  County. 
Virginia. 

Mann,  Gary  Bill,  1530  Kenton  Street 
Bowling  Green.  Kentucky,  convicted  on 
January  19. 1978.  in  the  Warren  County 
Circuit  Court  Bowling  Green.  Kentudqr. 

Manning,  Herbert  Eugene,  505  Brown 
Street  Hopkinsvilie.  Kentudcy. 
convicted  on  July  28. 1980,  in  the 
Christian  County  Circuit  Court 
Hopkinsvilie.  Kentucky. 

Manupella,  Anthony  Peter,  20  Poplar 
Street  Valley  Falls.  New  York, 
convicted  on  November  8. 1971.  in  the 
Saratoga  County  Cotirt  Ballston  Spa, 
New  York,  and  on  March  28. 1971.  in  tfie 
Rensselcar  County  Court  Troy.  New 
Yoric. 

Marando,  fames  Frederick,  3618  34th 
Street  Moline,  Illinois,  convicted  on 
December  18, 1975.  in  the  Nineteenth 
Judicial  Circuit  Marion  County,  Indiana, 
and  on  July  11, 1977,  in  the  Fourteenth 
Judicial  Circuit  Rode  Island  County, 
Illinois. 

Marchant,  David  Brent,  1027  Plain 
Street  Pern.  Illinois,  convicted  on 
January  13, 1975,  in  Knox  County  Circuit 
Coiut  Galesbuig,  Illinois. 

Marchant,  Max  Howard,  USS 
Saratoga.  V5  Division  CVea  FPO.  New 
Yoiic.  convicted  on  February  9, 1967,  in 
the  Circuit  Coarl,  Wright  County,  Iowa. 


Marcum,  ChaHea  David,  Poet  Office 
Box  1,  McKee,  Kentudcy.  convicted  on 
August  22. 1980,  in  the  United  States 
District  Court  Eastern  District  of 
Kentucky. 

MaAley,  Lawrence  Doyle,  Route  1. 
Box  146C  Cataldo,  Idaho,  coovicted  on 
April  8, 1972,  tn  the  District  Court 
Benewah  County.  Idaho. 

Marko,  Theodore  Matthew  HL  Route 
3,  Box  158,  McNeely  Road.  Piedmont 
South  Carolina,  convicted  on  April  1, 
1S76,  July  23, 1976,  and  October  21. 1970, 
in  the  Court  of  General  Sessions. 

Marmo,  Dominic  f,  1320  Lake  Way 
Drive,  Apartment  120.  Bpltingham, 
Washington,  convicted  on  July  7. 1975. 
in  the  Superior  Court  Scagit  County. 
Washington. 

Marsh,  Chester  Barr}',  Route  2,  Box 
142,  Georgetown,  South  Carolina, 
convicted  on  January  11, 1982,  in  the 
United  States  District  Court  Judidal 
District  of  South  Carolina. 

Martin,  A.  /.,  17  Kuchle  Drive,  Walton, 
Kentucky,  convicted  on  May  22, 1978.  in 
the  United  States  District  Court 
Covington,  Kentucky. 

Martin,  Alan  Wesley,  224  Southwest 
Second  Place,  Gainesville,  Florida, 
convicted  on  December  10, 1971.  in  the 
Clay  County  Circuit  Court  Green  Cove 
Springs,  Florida. 

Martin,  Leroy,  County  Lanes  Trailer 
Court.  Space  29-A.  Rural  Route  4578, 
Great  Falls.  Montana,  convicted  on  June 
1. 1966.  in  the  District  Court  Rosebud 
County.  Montana. 

Martin,  Lloyd  Venton,  Post  Office  Box 
213,  Hope  MiUs,  North  Carolina, 
convicted  on  July  20. 1982.  in  the  United 
States  District  Office,  Eastern  District 
Wilmington,  Nortii  Carolina. 

Martin,  Scipio  McClure,  3740  Kendall 
Detroit  Michigan,  convicted  on  January 
28. 1974.  and  September  4, 1975.  in  the 
Detroit  Recorder's  Comt,  Detroit 
Michigan. 

Mason,  fohn  Burton,  4017  East 
Kathleen  Road.  Phoenix.  Arizona, 
convicted  on  November  12. 1967.  in  the 
United  States  District  Court  Alexandria. 
Virginia. 

Massey,  Frank  Edward,  Box  122. 
Kingston.  Oklahoma,  convicted  on 
November  3a  1982.  in  the  United  States 
Court  Muskogee.  Oklahoma. 

Massey,  Thomas  Clinton.  213  Oriole 
Drive.  Lebanon.  Tennessee,  convicted 
on  March  16. 1979.  in  the  United  District 
Court  Nashville,  Tennessee. 

Mastelloto,  ferry  Robert,  131  Acacia 
Avenue,  Oroville,  California,  convicted 
on  October  27, 1983,  in  the  United  States 
District  Court  Northern  District  of 
California. 

Matheme,  Raymond  Anthony,  Post 
Office  Box  873781,  Wasilla.  Alaska 
convicted  on  May  25, 1982,  in  the 


Superior  Court  Pierce  Conoty. 
Washington. 

Mathews,  Letter  Kimberiy,  10917 
Dineen  Drive,  Knox.  Tennessee, 
convicted  on  January  31. 1983,  in  die 
United  States  District  Court  KnoxviQe, 
Tennessee. 

Mathews,  Timothy  Lawrence,  Star 
Route  1,  Road  M.S.W.,  Royal  City, 
Washington,  convicted  on  December  la 
1974,  in  the  Superior  Court  Grays 
Harbor  County,  Washington. 

Mathis,  Leroy  Preston,  Route  2.  Box 
260,  Roaring  River.  North  Carolina, 
convicted  on  November  23, 1959.  in  the 
United  States  District  Court 
Wilkesboro,  North  Carolina. 

Mathisen,  Robert  Walter,  U22A  32nd 
Avenue.  Northwest  Gig  Hari}or. 
Washington,  convicted  on  February  24, 
1968,  in  the  Superior  Court.  Chdan 
County,  Washington. 

Matlock,  fake  D.,  4031  Norton.  Kansas 
City,  Missouri,  convicted  on  August  24. 
1981.  in  the  United  States  District  Court 
Kansas  City.  Kanses. 

Matthews.  Flossie  Carol,  Route  la 
Box  45,  Harris  Creek  Road.  Cleveland. 
Tennessee,  convicted  on  August  23, 
1979,  in  iiia  Superior  Court  Whitfield 
County,  Georgia. 

Matthews,  Orville  Courtney.  1616 
Ripon  Place,  Alexandria,  Virginia, 
convicted  on  February  19, 1974,  in  the 
Circuit  Court  Franklin  County,  Virginia. 

Mazzella,  Frtmceaco  Ralph,  East  Opal 
Lake  Drive,  Geylord,  Michigan, 
convicted  on  April  15, 1976,  in  the 
United  States  District  Court  Michigan. 

McAndrew,  foseph  Harrison,  52 
Sagamore  Road,  Bronxville.  New  York, 
convicted  on  April  29, 1982,  in  the 
United  States  District  Court,  Eastern 
District  of  New  York. 

McBreairty,  Donald  funior.  Post 
Office  Box  97.  St  Francis.  Maine, 
convicted  on  September  30. 1981.  in  the 
Maine  Superior  Court,  County  of 
Aroostook,  Caribou,  Maine. 

McBride,  Ivan  Charles,  7301  Sanger, 
#214,  Waco,  Texas,  convicted  on 
February  19. 1982,  in  the  Fifty-fourth 
District  Court,  McLennan  County, 
Texas. 

McBride,  Richard  Gene,  Senior,  5466 
Maple  Vista,  San  Antonio,  Texas,  on 
July  1. 19aa  in  the  United  States  District 
Court  Middle  District  Jacksonville. 
Florida. 

McCarley,  Randolph  William.  6368 
Linoob.  Apartment  103.  Oroville. 
California,  convicted  on  September  13, 
1971,  in  the  Superior  Court  Marin 
County.  California. 

AfcArter,  Richard  Dermis,  Woodrun 
Drive.  Laurinbuig,  Nordi  Carolina, 
convicted  on  February  21 1964,  in  the 
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United  Stetes  District  Court,  ^ 

Wilmington.  North  Carolina. 

McCarUn.  Hubert  £,  Rural  Route  2. 
Box  1128,  Washington  Paik  Road, 
Adams,  New  Yoric.  convicted  on  January 
14. 1985.  in  the  Jeffenon  County  Court, 
Watertown,  New  York. 

McClain.  John  Patrick,  13309  Wesley. 
Southgato.  Michigan,  convicted  on 
November  29. 1982,  convicted  in  the 
United  States  District,  Miami,  Florida. 

McClellan,  William  Clinton,  Route  1, 
Box  23eH,  Lincoln,  Alabama,  convicted 
on  March  IB,  1985,  in  the  United  States 
District  Court  Birmingham,  Alabama. 

McCombt,  Dwight  Thomas,  Rural 
Route  1,  Box  237.  Dry  Ridge.  Kentucky, 
convicted  on  March  14, 1969,  in  the  Palm 
Beach  Circuit  Court,  West  Palm  Beach, 
Florida,  and  on  February  8. 1972,  in  die 
Ckant  County  Circuit  Court  Grant 
County,  Kentucky. 

McConkey.  Charles  Emenon,  Route  1. 
Box  94E.  Waxhaw.  North  Carolina, 
convicted  on  November  18, 1978,  in  the 
Wakt  County  Superior  Court,  Raleigh, 
North  Carolina. 

McConnell,  Douglaa  Ray,  1905 
McMuiray  Road,  Mount  Vernon, 
Washington,  convicted  on  September  9, 
1982,  in  the  Superior  Court,  King  County, 
Washington. 

McConnell,  Eugene,  1710  Roosevelt 
Street  Prichard,  Alabama,  convicted  on 
March  17, 1964,  in  the  Mobile  County 
Circuit  Court  Mobile,  Alabama. 

McCormick,  James  Theodore,  Route  1, 
Box  2A  Monterey,  Tennessee,  convicted 
on  July  20. 1981.  in  the  Norttiera  Judicial 
District  Alabama. 

McCormick,  Terrence  James,  2955 
South  Xanthia  County.  Denver, 
Colorado,  convicted  on  January  5. 1979, 
in  the  United  States  District  Court. 
Denver,  Colorado. 

McCoshum,  Vernon  Lee,  20785  Scenic 
Drive,  Red  BluS,  California,  convicted 
on  October  29, 1981,  in  the  United  Stetes 
District  Court,  Eastern  District 
Sacramento,  California. 

McCracken,  Coy  Talmadge,  Space 
123,  YaUma,  Washington,  convicted  on 
May  14. 1959,  in  the  Superior  Court 
Yakima  County,  Washington. 

McCracken,  Dennis  Dean,  418% 
Hayes,  Helena,  Montana,  convicted  on 
Ai»il  26, 1979,  in  the  Superior  Court, 
Whatcom  County,  Washington. 

McCracken,  Victoria  Taano,  418V^ 
Hayes,  Helena.  Montana,  convicted  on 
April  28, 1979,  in  the  Superior  Court. 
Whatcom  County.  Washington. 

McCrea,  James  Murray,  Rural  Route 
S.  Box  147-A.  Kingstree,  South  Carolina, 
oonvictad  on  June  29. 1964,  in  the 
WiUiamsbmg  Court  Court  of  GoMral 
Sessions.  Kingstree,  Soudi  Carolina. 

McDade,  Maxwell  Fowler,  Junior, 
Magnolia  Drive,  Fulton,  Kentucky. 


convicted  on  September  1, 1981,  in  the 
United  States  District  Court,  Western 
District  of  Tennessee. 

McDaniel,  Merle  Thomas,  733  East 
24th  Place.  Yuma,  Arizona,  convicted  on 
May  27. 197a  in  the  United  Stetes 
District  Court  Phoenix  Arizona. 

McDiarmid,  Mark  Allan,  Route  1,  Box 
92-A  Alden,  Michioan,  convicted  on 
August  21. 1975,  in  ttie  United  Stetes 
District  Court,  Flint  Michigan. 

McDonald,  Patridt  Russell,  7620  Mero 
Road.  Snohomish.  Washington, 
convicted  on  December  12, 1975,  in  the 
Whatcom  County  Saperior  Court 
Washington:  on  April  13, 1976,  in  the 
King  County  Superior  Court 
Washington:  and  on  January  20, 1977,  in 
the  Clallam  County  Superior  Court 
Washington. 

McDougald,  Andrew  Perry, 
Quarterdeck  21,  New  Bern,  North 
Carolina,  convicted  on  February  21, 
1975,  in  the  Superior  Court  of  Bladen 
County,  North  Carofina. 

McFall,  Graver  Cleveland,  Route  1, 
Box  283B.  Clintwood,  Virginia,  convicted 
on  October  8. 1963,  and  on  February  10, 
1960.  in  the  United  Stetes  District  Court 
Abingdon,  Virginia. 

McGhaney,  Clarence,  441  Putman 
Avenue,  Brooklyn,  New  York,  convicted 
on  September  17, 1960,  in  the  Supreme 
Court,  Queen  City,  New  York. 

McGrow,  George  Michael.  2004 
Tadcaster  Road.  Baltimore,  Marylaiul, 
convicted  on  April  1, 1976,  in  the  Circuit 
Court  Baltimore  County,  Maryland. 

Mcintosh,  Julian  Roberts,  1002  Cliff 
Road,  Asheboro,  North  Carolina, 
convicted  on  March  3, 1983,  in  the 
Randolph  County  Superior  Court, 
Ashetors,  North  Carolina. 

Mclntyre,  James  Robert,  1130  North 
Patton  Street  Springfield,  Illinois, 
convicted  on  September  11, 1975,  and  on 
March  20, 1978,  in  the  Sangamon 
County,  Springfield.  Illinois. 

Mclntyre,  Ray  Gordon,  Post  Office 
Box  446,  Grand  Island,  Florida, 
convicted  on  May  22, 1987,  in  die  United 
Stetes  District  Court  Jacksonville, 
Florida. 

McKee,  Jack  C,  4069  Sheraton  Drive. 
Flint  Michigan,  convicted  on  May  20, 
1974,  and  on  January  18, 1977,  in  the 
United  States  District  Court,  Eastern 
District  of  Michigaa 

McKendrick,  Ronald  L,  13515 
Waterloo  Road.  Waiynesboro, 
Pennsylvania,  convicted  on  May  5, 1986, 
in  die  United  Stetes  District  Court, 
Middle  Judicial  District  Harrisburg, 
Pennsylvania. 

Mckittrick,  Ino  Dennis,  8121  East 
Frederick.  Spokane,  Washington, 
convicted  on  February  1, 1961,  in  the 
Superior  Court  Yaldma  County. 
Washington. 


McLeod,  Claiborne  Lester,  7621 
Sambar  Road,  Chesterfield  County. 
Virginia,  convicted  on  September  12, 
198a  in  die  United  Stetes  District  Court 
Eastern,  Virginia. 

McMillan,  Jane  Alices  9  Pioneer 
Circle,  Miles  City,  Montana,  convicted 
on  October  24, 1977,  in  the  Superior 
Court,  Custer  Coimty,  Montana. 

McMurren,  Ted  Harvey,  290  South  F 
Street  Greeley,  Colorado,  convicted  on 
September  15. 1983,  in  the  United  Stetes 
District  Court  Colorado. 

McNeill,  Robert  Jack,  Rural  Route  1, 
Box  12a  Johnston  City,  Illinois, 
convicted  on  October  14, 1975,  in  the 
First  Judicial  Circuit  Williamson 
County,  Illinois. 

McNussen,  S.  Hugh,  3801  Caravelle 
Drive,  Anchorage,  Alaska,  convicted  on 
May  31, 1983,  in  die  United  Stetes 
District  Court,  Alaska. 

Meadows,  Roger  William,  Box  423H, 
2nd  Avenue,  South  Shore,  Kentucky, 
convicted  on  October  4*  1977,  in  the 
United  Stetes  District  Court,  Cincinnati, 
Ohio. 

Medley,  Johnny  Trevor,  111  Coolbrook 
Drive,  Frankfort  KentucI^,  convicted  on 
September  30, 1980,  in  tfie  Anderson 
Circuit  Court,  Lawrenceburg.  Kentucky. 

Melina,  Richard,  7624  Perry  Avenue 
North,  Brooklyn  Park,  Minnesota, 
convicted  on  March  2a  19Sa  in  the 
Fourth  Judicial  District  Court 
Hennephin  County.  Minneapolis. 
Minnesote. 

Melnick,  Raymond  B,,  992  Westwood 
Avenue,  Steten  Island.  New  York, 
convicted  on  October  3*  1973,  in  die 
Kings  County  Superior  Court,  New  York. 

Melton.  John  Edward,  7221  Parkwast 
Apartmente,  Building  11,  Apartment  30a 
Fort  Worth,  Texas,  convicted  on  August 
5, 1980,  in  die  One-hundred-fifty-fifdi 
Judicial  District  Court  Austin  County, 
Texas. 

Mendenhall,  Randall  Thomas,  6297 
Pleasant  Valley  Road.  Vacaville, 
California,  convicted  oa  March  la  1977, 
in  the  Superior  Court  County  of  nacer, 
California  and  on  February  2a  1972.  in 
the  Superior  Court,  Sacramento, 
California. 

Meredith,  Thomas  Lynn.  6355 
Ma^lecrest  Road.  Ft  Wayne.  Indiana, 
convicted  on  December  14, 1983,  in  the 
Allen  County  Superior  Court  Ft  Wayne, 
Indiana. 

Merrill,  James  Alfred,  Junior,  Post 
Office  Box  ea  Cedar  Lane,  Rescue, 
Virginia,  convicted  on  October  la  1979, 
in  &B  Circuit  Court.  Sutry  County, 
Virginia. 

Merrill,  fVio/ter^revzo.  340  Haverhill 
Street  Lawrence,  Masaadiusetts, 
convicted  on  Decembet  13, 196a  in  the 
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Lawrence  District  Court  Lawrence, 
Massachusetto. 

Messer,  Dannie  Lynn,  15  Deer  Lane, 
North  Star  Route,  Lyons,  Colorado, 
convicted  on  July  2a  1972,  in  the  Forty- 
seventh  District  Court  of  Potter  County, 
Amarillo,  Texas. 

Meucci,  Timothy  M.,  68  Ehn  Street 
Bcmgor,  Maine,  convicted  on  October  19, 
1971,  in  the  Superior  Court,  Penobsoet 
County,  Maine. 

Meyer,  Dermis  Alan.  5133  North  106th 
Street  Milwaukee,  Wisconsin,  convicted 
on  December  la  1959,  Milwaidcee 
County  Circuit  Court  Milwaukee, 
Wisconsin. 

Meyer,  Robert  Louis,  1880  South 
Arcadia  Street  Boise,  Idaho,  convicted 
on  June  2, 198a  in  the  Fourdi  District 
Court  Idaho. 

Michalica,  Daniel  Joseph,  1008  3rd 
Avenue,  Grafton,  Wisconsin,  convicted 
on  April  14. 1980.  in  the  Ozaukee  County 
Circuit  Court  Port  Washington, 
Wisconsin. 

Michaud,  Arthur  John,  Toothaker 
Road,  Box  42a  Route  5,  Gardiner, 
Maine,  convicted  on  October  11. 1971,  in 
the  Superior  Court  Sagadahoc  County, 
Maine. 

Mick,  Dean  Edward,  Rural  Route  4. 
Beloit  Kansas,  convicted  on  June  23, 
197a  in  die  District  Court  Fourth 
Judicial  District  Idaho. 

Middlebrooks,  David  Leslie,  808  West 
39th  Court  Lynn  Haven,  Florida, 
convicted  on  March  15, 1979,  in  the 
United  Stetes  District  Court,  Panama 
City,  Florida. 

Milanesi,  Eugene  Emil.  1056  56th 
Street  Brooklyn,  New  York,  convicted 
on  November  13, 1980,  in  the  United 
Stetes  District  Court  Eastern  District  of 
New  York. 

Miller,  Bart,  805  Whitney  Drive, 
Garland,  Texas,  convicted  on  June  5, 
ig7a  in  die  Collin  County  District  Court 
McKinney,  Texas. 

Miller,  Dalbert  Charles,  207  West 
Clarendon  Avenue,  Apartment  22-A 
Phoenix.  Arizona,  convicted  on 
November  15, 1976  in  the  United  Stetes 
District  Court  Los  Angeles,  California. 

Miller,  Eugene  Massie.  POst  Office 
Box  ie4a  Dublin,  Virginia,  convicted  on 
May  la  1972,  in  die  Circuit  Court, 
Tazewell  County,  Virginia. 

Miller,  Frank  Albert,  2702  Brownfield 
Road,  Urbane,  Illinois,  convicted  on 
April  a  1969,  and  December  a  1969,  in 
the  Sixth  Judicial  Circuit  Champaign 
County,  Illinois. 

Miller,  George  Bryan,  4817  Nordi  lldi 
Avenue,  Rioenix,  Arizona,  convicted  on 
May  24, 197%  in  die  United  States 
District  Court  Phoenix,  Arizona. 

Miller,  John  Lester,  Post  C^ce  Box 
37,  Ninilddk,  Alaska,  convicted  on 
February  a  1984,  in  the  Rout  Coimty 


District  Court  Steamboat  Springs, 
Colorado. 

Miller,  Joseph  Walter,  1311  Delvala 
Avenue,  Baltimore,  Maryland,  convicted 
on  October  2a  1971,  in  the  Circuit  Court 
of  Baltimore,  Baltimore,  Maryland. 

Miller,  Mark  Henry,  2A  Laurel  Hill, 
Austin,  Texas,  convicted  on  February 
23, 197a  in  die  Fifty-fourth  District 
Court  McLennan,  Texas. 

Miller,  Stephen  Charles,  565  Andrews 
Avenue,  Metairie,  Louisiana,  convicted 
on  December  12, 1977,  in  the  Twenty- 
fourth  Judicial  District  Court,  Jefferson 
Parish,  Louisiana. 

Miller,  Thomas  Lars.  Rural  Route  3, 
Box  267B,  Norfolk,  Nebraska,  convicted 
on  June  21, 1982,  in  the  District  Court  of 
Madison  County,  Madison,  Nebraska. 

Mills,  Robert  Hal,  Route  1.  Gates, 
Tennessee,  convicted  on  January  14, 
1983,  in  die  Western  Judicial  District  of 
Tennessee  of  MempUs,  Tennessee. 

Milner,  Kenneth  J.,  47188  Rohns  Court 
Utica,  Michigan,  convicted  on  Jime  29, 
1951,  in  the  Recorder's  Court,  City  of 
Detroit  Michigan. 

Miskin,  RodtyDean,  978  Bannock  1. 
Idaho  Falls,  Idaho,  convicted  on  October 
5, 1982,  in  the  District  Court  Bonneville 
County,  Idaho. 

Miskowski,  Raymond  Edward.  626 
Webb  Street  Jackson,  Michigan, 
convicted  on  June  3, 1970,  in  the  Jackson 
Circuit  Court  Jackson,  Michigan. 

Mitchell,  David  Gene,  812  Spencer 
Drive,  Neosho,  Missouri,  convicted  on 
January  13, 197a  in  the  Newton  County 
Circuit  Court,  Neosho,  Missouri. 

Mock,  Randy  Winston,  419  Stale  Road 
224,  Doctor's  Inlet  Florida,  convicted  on 
May  a  1984.  in  the  Duval  County  Circuit 
Court  Jacksonville,  Florida. 

Moe,  Trent  Roger,  Route  2.  Box  74. 
Springfield,  Minnesota,  convicted  on 
March  20, 1981.  in  die  Fifdi  District 
Court  Redwood  Falls,  Minnesota. 

Mogren,  Thomas  Gerald,  10188  esth 
Street  North,  Stillwater,  Minnesote 
convicted  on  August  la  198a  in  the 
United  States  District  Court, 
Minneapolis,  Minnesote. 

Mongenroth,  Christopher  Anderson, 
723  First  Street  Chester,  California, 
convicted  on  May  24, 1969,  in  the 
Superior  Court,  Orange  County, 
Califoria. 

Monroe,  Ernest  Edward,  Rural 
Delivery  3,  Box  18a  convicted  on  March 
19. 1982,  in  the  County  Court  St 
Lawrence  County,  Canton,  New  Yoric. 

Montiero,  AntiionyM.,  8361  Northgate 
Avenue  #21.  Canoga  Paric,  California, 
convicted  on  May  29, 1973,  in  the  United 
Stetes  District  Court  South  Bend, 
Indiana. 

Moody,  Joe  Pat,  ^07  Leslie  Drive, 
Flint  Michigan,  convicted  on  February 
a  1961.  in  Douglas  County,  Michigan, 


and  on  November  22, 196a  in  Genesee 
County,  Michigan. 

Moody,  Lee  Alan.  1804  Overland 
Drive,  Bridgeport  Texas,  convicted  on 
April  27, 197a  in  die  District  Court,  Palo 
Pinto  County,  Texas. 

Moody,  Leroy,  2002  Ruxton  Avenue, 
Baltimore,  Maryland,  convicted  on  June 
la  1934,  in  the  Baltimore  City  Criminal 
Court  Baltimore,  Maryland 

Moore,  Donald  Eugene,  Junior,  603 
Central  Apartment  62,  Yakima, 
Washington,  convicted  on  November  2a 
l98a  in  the  Superior  Court,  Yakima, 
Washington. 

Moore,  Lahnoe  Lynn,  1602  West 
Peninsula  Drive,  Moses  Lake. 
Washington,  convicted  on  May  2, 1980, 
in  the  Superior  Court  Grant  County, 
Washington. 

Moore,  Ralph  Eugene,  Route  1.  Box  42. 
Woodleaf.  North  Carolina,  convicted  on 
May  21. 1981.  Bitburg  Air  Force  Base. 
Bitburg.  Germany. 

Moore,  Ted  William,  1000  3rd  Street 
Arcadia,  Louisiana,  convicted  on 
December  a  1977,  in  the  Fourth  Judicial 
District  Ovachila  Parish,  Monroe. 
Louisiana. 

.  Moorehead,  Dennis  Lamar,  105  Ferree 
Place,  Graniteville,  Soudi  Carolina, 
convicted  on  November  9. 198a  in  the 
United  Stetes  Court.  Rock  Hill,  Soudi 
Carolina. 

Morales,  Daniel,  7928  Rilla  Avenue. 
Dallas,  Texas,  convicted  on  Octobert  11, 
197a  in  the  Criminal  District  Court  #2, 
Dallas,  Texas. 

Morano,  Anthony,  5  Buttonwood 
Road.  Steten  Island,  New  Yoric, 
convicted  on  April  5, 1974,  in  the  Kings 
County  Court  New  York. 

Morgan,  Danny  R.,  General  Delivery, 
Hoskinston,  Kentucky,  convicted  on 
October  29. 1980,  in  die  United  States 
District  Court  Loudou,  Kentucky. 

Morgan,  James  Edward,  Route  3,  Box 
14M,  Murray,  Kentucky,  convicted  on 
October  la  1977,  in  the  United  States 
District  Court  Paducah,  Kentucky. 

Morgan,  James  Robert.  311 9th 
Avenue,  Attalla,  Alabama,  convicted  on 
June  13. 1984.  in  die  United  States 
District  Court  Middle  District  of 
Alabama,  Montgomery,  Alabama. 

Morgan,  Leonard  Elvin.  Rural 
Delivery  1,  Box  127  AA  Hegins, 
Pennsylvania,  convicted  on  May  25, 
1970,  in  the  Court  of  Common  Pleas, 
Dauphin  County,  Pennsylvania. 

Morris.  Dewey  Edward.  Route  2,  Box 
25,  Dyke,  Virginia,  convicted  on  July  12, 
1973,  in  die  Circuit  Court  Albemarle 
County,  Viiginia. 

Morris,  Harry  Lee,  3672  Ballestero 
Drive  South,  Jacksonville,  Florida, 
convicted  on  May  19, 197a  in  the 
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Eleventti  Judtciu  Circuit  of  Fiorida« 
Dade  Coonty,  Florida. 

MorrtB,  Imlie  Dtmiel,  Pott  Office  Box 
72,  LmBJaemllie.  Kentucky,  oomricted 
on  fnoe  7, 1982,  in  the  Monatee  County 
Circuit  Court  Bradenton,  Florida. 

iMoras;  AiyAZiBa  Post  Office  Box 
128.  Madawaaka  Road.  Palmyra.  Maine 
cooTictad  on  Otbalbm  22, 1975.  in  the 
Someraet  Comity  Superior  Coort. 
Skowhegan.  Maine. 

Mosley,  WiUia,  Jmaor,  5930  Huntview 
Drive.  JackaoD,  kfiaeiMippi.  convicted 
on  April  2fl^  1984.  in  the  United  SUtea 
District  Court  Jackson.  MissieaipiiL 

Mom,  DaaMloBaph.  22000. 93rd 
South.  Kent  Washington,  convicted  on 
April  23. 1975.  in  Ae  United  States 
District  Coort  Western  District  of 
Washington. 

Mm&t,  Harvey  Lee.  3322  29di  Street 
Cohunbtts,  Nebraska,  convicted  on 
March  B.  19ei«  bi  the  United  States 
District  Court  District  of  Nebraska. 

Mueller,  Ramie  Ray.  Rural  Route  B. 
Box  5.  Cohnnbns.  Nebraska,  convicted 
on  March  S,  19B1.  In  the  United  States 
District  Court  Omaha,  Nebraska. 

Muetter.  Ray  Otto,  7500  North 
Qinhurtt  Road.  Lot  #1.  Des  Plaines, 
Ilhnois,  convteted  on  March  6, 1981.  in 
the  Nottheni  Judicial  District  of  Illinois. 

Mueller,  Wayne  Ebvy,  1728 
Woodland  Drive.  Cohunbas.  Nebraska, 
convicted  March  5, 1981.  in  the  United 
States  District  Cooit,  Omaha.  Ndiraska. 

MuUiim,CUDt  Eugene,  48059^1 
Avenue  Sooth,  Aputment  M. 
Birmingham,  Alabama,  convicted  on 
April  lA,  1982.  in  the  Jefierson  Coonty 
Circuit  Coort  Bfaninfham,  Alabama. 

A6Uk>y,  /aatee  WUUam,  Route  2, 
Space  58.  Travis  Street  Levellaxxi, 
Texas,  convictsd  on  August  18. 1982.  in 
theT«ro-handred-and-ei^ity-sixth 
Judicial  Coort  Hockley  County. 
Levelland,  Texas. 

Manay,  Jaatea  Patrick.  204  Woodland 
Drive  Mobile  Home  Puk, 
EllxabeditDwm.  Kentucky,  convicted  on 
April  5, 1968.  in  the  United  SUtes 
District  Court  Fayetteville.  North 
Carolina  and  on  June  12, 1975.  in  the 
Harden  Circuit  Court  Elizabethtown, 
Kentucky. 

Murray,  Jdut  Nathaniel  2016  Boyd 
Street  Baltimore,  Maryland,  convicted 
February  8, 1974.  hi  the  District  Court  of 
Mar^and,  Baltimore  Qty.  District  One. 
Baltimore.  Maryland. 

Many,  Ray,  Route  1,  Box  110-C8, 
Jacksonville.  Arkansas,  convicted  on 
September  9. 1984.  In  die  Qrcnh  Court 
Lcmoke  County.  Arkansas. 

Mutaracd,  Coemo  A.,  821  Avenue 
North.  Brooklyn,  New  York,  convicted 
on  Jobs  7,  UTt,  in  the  United  States 
District  Coort  Bastsn  IMstrkt  of  New 
YorL 


Museehttaa,  Saantei  Houston,  108 
McCulloch.  Tonopsh,  Nevada,  convicted 
on  September  25, 1S79.  in  the  Second 
Judicial  District  Washoe  Comity, 
Nevada. 

Myers,  Douglae  Jamee,  1101  North 
Wafaiut  Normal  iHinois,  convicted  on 
May  3. 1977.  in  the  Eleventh  Judicial 
Circuit  McLean  County,  Illinois. 

Myrick,  Robert  Arnold.  3112  Moravia 
Road,  Baltimore.  Maryland,  convicted  in 
March  1958.  in  the  Baltimore  City, 
Baltimore.  Maryland. 

Nahabedian.  Aramis  M.K..  835 
Centinela  Lane.  Santa  Barbara. 
California,  convicted  on  July  19. 1971,  in 
the  Superior  Court  in  Kem  County, 
California. 

NeaL  Ronnie  Alton.  Route  4.  Box 
203CC  Bhiff  City.  Tennessee,  convicted 
on  February  It,  1977.  in  the  Criminal 
Court  Blountville,  Sullivan  County, 
Tennessee. 

Nelligan,  Peter  Burke,  63  Harmon 
Drive,  Larchmont  New  York,  convicted 
on  December  12. 1975,  in  the 
Westchester  County.  New  York. 

Nelson,  Douglas  Raymond.  Star  Route 
2,  San  Andreas,  Cslifbmia,  convicted  on 
March  14, 1909,  in  the  Superior  Court  for 
Sanis  Barbara.  Santa  Barbara. 
California. 

Nelson,  James  Monroe,  3069 
Richmond  Road.  Staten  Island,  New 
York,  convicted  oa  January  29, 1958.  in 
the  Supreme  Coiul  Kings  County. 
Brooklyn.  New  York. 

Nelson,  Roger  Ue.  4225  Soudi  2Sth 
Street  Omaha.  Nebraska  convicted  on 
Aogust  27. 198t  in  dw  United  States 
District  Court  Onaha.  Nebraska. 

Nelson.  WUUam  Philip,  1344  Grand 
Avenue,  Padfica,  Cahfomia,  convicted 
on  January  21, 1958.  in  the  Superior 
Court  Coonty  of  San  Fivncisco, 
California. 

ATasseC  John  Christian.  Post  Office 
Box  214,  Port  Townsend,  Washington, 
convicted  on  Febrvary  11. 1974.  in  the 
Superior  Court  Lewis  County. 
Washington. 

Newman,  Richard  Gordon,  1328 
Orchard  Drive,  Breoldngs,  South 
Dakota,  convicted  on  August  18, 1963.  in 
the  United  States  District  Court.  Peire, 
South  Dakota. 

Nicholson,  Arthur  James,  Route  1.  Box 
32.  Gordo,  Alabama,  convicted  on 
January  10, 1975,  in  the  United  Stetes 
District  Coort  Hrsodn^ham.  Alabama. 

fbckson,  Ned  Tiacy,  218  Evergreen 
Street  Rottville,  Alabama,  convicted  on 
Febraaiy  19, 1980,  in  Cadlo  Parish, 
Louisiaaa,  in  tin  First  Judicial  District 
Court,  Louisiana. 

Nanhtrom,  Jtanes  L,,  425  Tentfi  Street 
StambaoyB,  Michigan,  oonvksted  on 
October  23, 1984.  hi  die  United  States 


District  Coort  Western  District  of 
Michigan. 

Nordstrom,  Joseph  Bernard,  102  East 
Boyington,  Iron  River,  ^Acnigan, 
convicted  on  October  23, 1964,  in  die 
United  States  District  Court  Western 
Judicial  District  of  Michigan. 

Norris,  Merle  William,  North  2110 
Wilbur.  Spokane,  Waddngton. 
convicted  on  May  31, 1960,  in  the 
Superior  Court.  Spokane  County, 
Washington. 

Nunn,  John  Keith,  1802  Garfield 
Avenue.  Henderson.  Kentucky, 
convicted  on  March  18, 1979,  in  the 
Henderson  County  Circuit  Court 
Henderson.  Kentucky. 

Nussbaum,  Dewey  X..  9121  Garfield. 
Raymond,  Washington,  convicted  on 
June  27, 1980.  in  the  Superior  Court 
Pacific  County,  Washington. 

Nyberg,  Gerald  L,  7040  Gartner; 
Detroit  Midiigan,  convicted  on 
November  24, 1952.  in  the  District  Court 
Riley  County.  Kansas. 

Nye.  Perry  D^  Post  Office  Box  123,  ML 
Vemon,  Maios,  convicted  on  August  21, 
1975.  in  die  Maine  Soperior  Court 
Kennebec  County.  Maine. 

Nystrom,  Richard  IX,  Route  1.  Box 
165,  Ambog,  Wisconsin,  convicted  on 
December  13. 1970.  in  the  Wisconsin 
Circuit  Court  Marinette  City. 
WisoonsiiL 

Oberdorf,  Earl  Jlteodore.  2  Green 
Street  Rushviils.  New  Yoriic  convicted 
on  March  27. 19^,  in  the  Ontario 
County  Court  CanadSigua,  New  YorL 

O'Halloran,  Piank  Q,  Junior,  7220 
Thomley  Drive,  New  Orieans  Looisiana, 
convicted  oa  May  14. 198a  in  Ae  Uidted 
States  District  Coort  Eastern  District  of 
Louisiana,  New  Orleans,  LouisiaBa. 

Ohnsoig.  Joseph  WUUam,  21501 
Credcside  Cirde,  Laksville,  Minaasota. 
convicted  on  December  17,  ISSQ,  fai  the 
Washington  County  District  Coort 
Stillwater,  Minnesota. 

OUsoB,  DmaUKeMb,  SOS  Yaagsr 
Avenue,  La&ange,  Ksntocky,  convicted 
on  February  18, 1977,  in  die  Oldham 
Coonty  Qrcoit  Coort,  LaGrange, 
Kentodcy. 

Oliver,  Diana  IX,  Psst  Office  Box  541. 
Rineon  Rood,  Wickedboig,  Arizona, 
convicted  on  Joly  22. 1977.  in  the 
Soperior  Court  Phoeitlx.  Arlaona. 

Olaon,  Richard  Jackson.  Soofteast  370 
Klah  Che  Min  Drive,  Sfaelton, 
Washington,  ooovictad  on  December  12, 
1977.  in  the  Pierce  Cotmty  So^ierior 
Court  Washmgton. 

Ommert  Aomfy  C.  416  Main  Street 
Funk.  Nebraska,  convicted  on  Janoary 
la  1978,  ta  (he  Dlstriot  Court  FUB^ 
Coonty,  Kansas. 

O'Neal.  Wmkm  BBfy.  2708  5di  Street 
Phenix  Qty,  Alabems,  convicted  on 
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February  1, 1956,  in  the  Russell  County 
Circuit  Court  Phenix  City.  Alabama. 

Oravetx,  William  M.,  133  Weshington 
Street  BaUt  Maine,  convicted  on 
January  22. 1970.  in  the  Cumberland 
County  Superior  Court,  Portland,  Maine. 

Osbom,  Gary  Kim,  1712  Lake  Avenue, 
Ft  Wayne,  Indiana,  convicted  on  July 
15. 1074,  in  the  Superior  Court,  Allen 
County,  Indiana. 

Osborne,  Melvin,  Junior,  Post  Office 
Box  204,  Fort  Gibson,  Oklahoma, 
convicted  on  May  29, 1968.  in  the 
Fourteenth  Judidal  EMstrict  Court,  Tulsa 
County,  Oklahoma. 

Osgood,  Alfred  Stanwood,  East 
Boston  Road,  Vinalhaven,  Maine, 
convicted  on  June  3, 1977.  in  the  United 
States  District  Court.  Poitland.  Maine. 

Ostenson,  Dean  Anthony,  315 
Dellwood  Square.  North  Landfall. 
Minnesota,  convicted  on  June  7. 1982,  in 
the  Ramsey  County  District  Court,  St 
Paul,  Minnesota. 

Pachnik,  Michael  Anton,  126  20th 
Avenue  North,  Hopkins,  Minnesota, 
convicted  on  February  21, 1979,  in  the 
Fourth  Judidal  District  Court,  Hennepin 
Coimty.  Minnesota. 

Packard.  Milan  Alton,  1217  East  180 
North,  Springville,  Utah,  convicted  on 
May  14. 1979,  in  the  United  States 
District  Court  District  of  Utah. 

Padelaky,  Robert  Paul,  2601  East  3450 
North.  Layton.  Utah,  convicted  on 
September  5, 1980,  in  the  United  States 
Distrid  Court  Northern  Division  of 
UtaL 

Pais,  Joseph  Lawrence,  575  North 
Peach  Street  Booneville,  Arkansas, 
convicted  on  December  13, 1950,  in  the 
Bernalillo  County  Distrid  Court  New 
Mexico,  and  on  December  30, 1954,  in 
the  Circuit  Court.  St  Louis.  Missouri, 
and  also  on  June  8,  I960,  in  the  Pulaski 
County  Circuit  Court  Aticansas. 

Parmkuk,  Jim  Lee,  18595  Fairlawn 
Avenue,  Prior  Lake.  Minnesota, 
convicted  on  June  13. 1969.  in  the  Fifth 
Judidal  District  Court  Farebault 
County.  Minnesota. 

Papajohn,  Nicholas,  54  Coventry 
Lane,  convicted  on  August  31, 1938.  in 
the  Court  of  Quarter  Sessions  of  the 
Peace.  Philadelphia.  Pennsylvania. 

Parish,  Ahrin,  Junior,  Route  4,  Box  141, 
Mount  Pleasant  Texas,  convlded  on 
Odober  21, 1981,  in  the  Eastern  Distrid 
of  Texas,  Texaricana,  Texas. 

Parker,  Larry  Warren,  Box  2,  Tyrone, 
Oklahoma,  convlded  on  January  20. 
1974,  In  the  Distrid  Court  Seward 
Coun^.  Liberal.  Kansas. 

Parks,  James  L,  Route  9.  Box  39.  Pine 
Creek  Mobile  Home  Park.  Roanoke. 
Texas,  amvided  on  April  3, 1968,  in  the 
Distrid  Court  Number  3,  Dallas  County, 
Texas:  April  22, 1980.  hi  the  Ei^ty-fifth 
Judidal  Distrid  Court  Brazos  County, 


Texas,  also  convlded  on  June  14, 1972, 
In  the  Distrid  Court  Brighton  Adams 
County.  Colorado. 

Paiks,  Ricky  James,  Route  1,  Box  88- 
C  Sugar  Grove.  Virginia,  convicted  on 
December  8, 1981,  in  the  Circuit  Court 
Smyth  County.  Virginia. 

Parks,  Thomas  Ray,  Appletree 
Apartmento,  Apartment  301.  Post  Office 
Box  855.  Sophia.  West  Virginia, 
convicted  on  June  23, 1882,  in  the  United 
States  Distrid  Court.  Northern  Distrid 
of  West  Virginia,  Parkersburg,  West 
Virginia. 

Parks,  Wilfred  Newman,  Post  Office 
Box  633,  Chilhonie,  Virginia,  convlded 
on  March  19, 1964,  in  the  Circuit  Court  of 
Smyth  County,  Virginia. 

Parsons,  Kip  Allen,  16054  North  48th 
Drive,  Glendale.  Arizona,  convicted  on 
Odober  7. 1975.  in  the  Circuit  Court, 
Kiricsvllle,  Missouri,  also  convlded  on 
Odober  29, 1975.  in  the  Circuit  Court. 
Springfield,  Missouri. 

Parsons.  Robert  David.  1215  South 
Spruce  Street  Indianapolis,  Indianai 
convlded  on  March  31, 1967.  in  die 
Criminal  Court  of  Marion  County, 
Indianapolis,  Indiana. 

Partin.  Anthony  Ray.  8182  McGuire 
Drive.  Raleigh,  North  Carolina, 
convicted  on  December  16, 1982.  in  the 
Wake  County  Superior  Court.  Raleij^ 
North  Carolina. 

Partin.  Porter  Cecil,  Route  2,  Box  4, 
Bell  County,  Kentacky,  convicted  on 
November  23, 1966,  in  the  United  States 
Distrid  Court  London.  Kentucky,  on 
May  19, 1977,  in  the  Circuit  Court, 
Pineville  Kentucky;  on  November  27, 
1939,  in  the  United  States  Distrid  Court 
London,  Kentucky,  and  also  on 
November  27, 1944.  in  the  United  States 
Distrid  Court  London.  Kentucky. 

Pascal,  Warren  Dana,  955  Pointer 
Ridge  Drive,  Gaithersburg,  Maryland, 
convlded  on  February  4. 1977,  in  the 
United  States  Distrid  Court,  Baltimore, 
Maryland. 

Pate,  Francis  Leroy,  134  East  Main 
Street  Qoverport.  Kentucky,  convicted 
on  September  13. 1972,  in  the  United 
States  Distrid  Court  Louisville. 
Kentucky. 

Patridu  Michael  Ray,  2580  Holland 
Road,  Scottsville.  Kentucky,  convicted 
on  April  21, 1987,  in  the  Allen  County 
Circuit  Court  Scottsville,  Kentucky. 

Patterson,  Robert  D.,  233  North 
Monastery  Street  Baltimore,  Maryland, 
convlded  on  August  16, 1964,  in  the 
Munidpal  Court  of  Baltimore.  Baltimore, 
Marylaind. 

Payment,  Donald  Ledgiar,  4633 
Solway  Road,  Duluth,  Minnesota, 
convicted  on  November  20, 1979,  hi  the 
Sbcth  Judidal  Distrid  Court  of  St  Louis 
Coun^.  Duluth.  Minnesota. 


AijoM,  IJL.  700  Hardin  Street  Vfaw 
Grove,  Kentudcy.  convicted  on 
December  17. 1982.  in  the  United  States 
Distrid  Court.  Louisville,  Kentucky. 

Peaco,  Daniel  Webster,  Junior,  1209 
Maulsby  Court.  Baltimore.  Maryland, 
convlded  on  February  15, 1977.  In  the 
United  States  Distrid  Court,  Maryland, 
and  on  May  19, 1977,  in  the  Distrid 
Court  of  Maryland.  Baltimore, 
Maryland. 

Pearl,  Jacob,  12006  Abby  Road. 
Philadelphia.  Pennsylvania,  convicted 
on  January  22. 1045,  in  the  Court  of 
Common  Pleas,  Delaware  County. 
Pennsylvania. 

Pec,  Edward  Anthony,  Junior.  10718 
Dired  River  Drive,  Coon  Rapids. 
Minnesota,  convicted  on  January  7. 1971. 
in  the  Hennepin  County  Distrid  Court. 
Minneapolis,  Minnesota,  also  convicted 
on  September  29, 1978,  in  the  Anoka 
Coun^  Distrid  Court,  Coon  Rapids, 
Minnesota. 

Peeler,  Chester  Baron.  1305  South 
Dekalb  Street  Shelby.  North  Carolina, 
convicted  on  May  19, 1961,  in  the 
Superior  Court  of  Newton,  Nordi 
Carolina. 

Pendergraph.  Robert  Adolphus.  307 
Country  Club  Drive,  Durham,  North 
Carolina,  convicted  on  July  13. 1984,  in 
the  Eastern  District  Wilmington,  North 
Carolina. 

Pendleton.  Ray  Bennett.  Route  2.  Box 
216,  Meadows  of  Dan.  Virginia, 
convlded  on  September  5. 1963.  in  the 
Circuit  Court  Patrick  County,  Virginia. 

Pennington,  James  Woodrow.  HC  88. 
Box  308,  Williamsburg.  Kentucky, 
convlded  on  May  26, 1976,  in  the 
Whitley  Circuit  Court  Williamsburg. 
Kentucky. 

Perkins.  Douglas  K,  Post  Office  Box  2, 
Forest  Hill.  Louisiana,  convicted  on 
August  16, 1974,  in  the  Ninth  Judidal 
Distrid  Court  Parish  of  Rapides. 
Louisiana. 

Perrott,  Richard  V..  South  Stream 
Road,  Bennington,  Vermont  convicted 
on  June  12, 1078,  in  the  Utaited  States 
District  Court  Burlington,  Vermont 

Peters,  Jonathan  Brooks,  21 90th  Lane, 
Northeast  Blaine,  Minnesota,  convicted 
on  March  0, 1981,  in  the  Ramsey  County 
Distrid  Court  Second  Judidal  District 
St  Paul,  Minnesota. 

Peters,  Paul  Wayne,  Post  Office  Box 
188,  Tyner.  Jackson  Corute,  Kentucky, 
convicted  on  Odober  10, 1966,  in  the 
Jackson  County  Circuit  Court,  McKee, 
Kentucky. 

Peters,  William  Scott.  Rural  Route  4, 
Albion,  Indiana,  convicted  on  January 
20, 1977.  In  the  Noble  Circuit  Court, 
Albion.  Indiana. 

Peterson.  Alfred  Martin,  3000  Darbo 
Drive  #1,  Madison,  MHsconsin, 
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convicted  oa  July  S.  19081  in  the  Dane 
County  Circoit  Court,  MadiMon, 
Wisconiin. 

Petenoa.  CeaeAMn,  Eait  2228 
Bismark,  Spokane,  Waehington. 
convicted  oo  April  11. 1983,  in  the 
Dlatrict  Court.  Idaha 

Petanoa,  Kanneth  Dean,  1108 
Southwest  6di  Street,  Aledo,  Illinoia, 
convicted  on  July  30, 1976,  in  the  Circuit 
of  the  Fourteenth  Judicial  Court,  County 
of  Mercer.  Qlinoia. 

Pttenoa.  Randy  Lee,  Post  Office  Box 
469.  Eureka.  Montana,  cmivicted  on 
April  6, 1961,  in  the  Lincdn  County 
District  Court,  Montana. 

Petrakia,  Gregory,  5015  Gloucester 
Avenue.  Sprin^^eld.  Virginia,  convicted 
on  September  25, 1981  in  the  United 
States  District  Court.  Alexandria. 
Virginia. 

Pettiu.  Alvin  Henbel  157  Bynum/ 
Coldwater  Road.  Eastaboga,  Alabama, 
convicted  on  Mardi  18, 1985,  in  the 
United  States  District  Court, 
Birmingham.  Alabama. 

Pheqm,  WUliam  Calvin,  Route  8,  Box 
83,  Danville.  Virginia,  convicted  on  May 
13, 1975,  in  die  City  Circuit  Court, 
Danville.  Virginia,  also  convicted  on 
June  1. 1961.  in  the  Httsyhmnia  Comity 
Circuit  Court.  Chatham.  Virginia. 

Plmaeger,  Randy  Joe,  8912  W. 
Deschutes.  Keniwwick.  Washington, 
convicted  on  November  30, 1982,  in  the 
Yddma  Coonty  Superior  Court 
Washington. 

Pmce,  Michael  Keith.  Senior.  601 
Wast  7tt  Street  Jerome,  Idaho, 
convtetad  on  August  S.  1976.  in  the 
District  Court  Jerome  Coonty,  Idaho; 
and  on  October  1, 1976,  in  the  District 
Court  Idaho  County,  Idaho. 

Pierce,  Robert  Leroy,  Route  1,  Box 
1368—1863  KnoK  Road,  Benton  Qty, 
Washiogtoa,  convicted  on  April  2a  1962, 
in  the  County  Soperior  Court  of 
Washington.  Yakima  County, 
Washington. 

Pipee,  David  St^hen.  315  Cedar  Tree 
Drive,  Thibodaox,  Louisiana,  convicted 
on  May  11. 1983.  la  the  United  SUtes 
District  Court  Eastesz  District  of 


Actaaa  lorry  Ai/oi  Route  1  Box  38. 
Pulaski  County,  Somerset  Kentucky, 
convtetad  on  Norember  16. 1981.  in  the 
Superior  Court,  Liberty  County, 
Hinaavilla.  Georgia. 

Pitoaiak.  Richard  St^ihm,  135  Hij^ 
Street  Jesaup,  Pennsylvania,  oonvictad 
on  Jaooary  23, 1988,  tai  the  Lnxeme 
County  Court  Pennsylvania. 

Pim,  Stuart  Lyman.  4SnSavieti 
Manonrood  Drhra.  Traverse  Qty. 
Michigan,  uaivktod  oo  May  14. 1974.  fai 
Uie  Michigan  Circuit  Court  of  h^nta, 
and  Joly  7, 1961.  in  tiw  Btavard  Coonty 
Circuit  Court  Melboania.  Ffafida. 


Ptyler,  Robert  Andrew.  Route  11,  Box 
ISO,  Salisbury,  North  Carolina, 
convicted  on  August  11, 1978,  in  the 
Jefferson  County  Coiart  Binningham. 
Alabama. 

Podgomy,  Russell  Anthony.  1150 
Midway  Drive,  El  Caico,  Cahfomia, 
convicted  cm  September  13, 1978.  in  the 
United  States  District  Court  Los 
Angeles,  California. 

Poe,  laham,  13145  Stephenson  Street 
Anchorage,  Alaska,  oonvicted  on  June 
29, 1978,  in  the  United  States  District 
Court  District  of  Alaska. 

Ponds,  Anthony  Lloyd.  Route  3,  Box 
335,  Idabel.  Oklahoma,  convicted  on 
January  10, 1978,  in  the  United  States 
District  Court  Eastern  Oklahoma. 

Pope,  Wayne  Douglas.  6106  Coniston 
Avenue.  Richmond,  Virginia,  convicted 
on  November  8, 1976,  in  the  Circuit 
Court  Richmond,  Virginia. 

Porter.  Powell  Doialas.  3  Northeast 
161st  Street  Miami,  norida,  convicted 
on  March  9, 1971,  in  the  Court  of 
Records,  Ft  Lauderdale,  Broward 
County,  Florida:  on  February  12, 1976, 
and  on  February  18, 1976,  in  the  United 
States  ITistrict  Court,  Ft  Lauderdale, 
Florida. 

Potebnya.  Walter  N..  4522 18th 
Avenue,  Northeast  Seattle.  Washington, 
convicted  on  August  24, 1981,  in  the 
Superior  Court  Kittitas  County, 
Washington. 

Poalin.  Albert  Joseoh,  52  South 
Factory  Street  Sko^egan.  Maine, 
convicted  on  July  28, 1978,  in  the 
Somerset  Comity  Superior  Court, 
Skowhegan.  Maine. 

Powell,  Dwain  E.,  1850  Waggoners 
Gap  Road,  Carlisle,  Pennsylvania, 
convicted  on  September  9, 1984,  in  the 
United  States  District  Court  Middle 
District  of  Pennsylvania. 

Powell.  Jack  Arnold.  1412  East  Cedar 
Lane,  Madison,  Tennessee,  convicted  in 
1949,  Adanta.  Georgia;  in  1950  in  die 
Federal  Court  Atlanta,  Georgia;  in  1954. 
in  the  Federal  Court  Oklahoma  City, 
Oklahoma;  in  1^6,  ia  Wilmington.  North 
Carolina:  and  in  1971,  in  Sumner  County, 
Tennessee. 

Poynter.  Marvin  Keith,  Route  3,  Box 
86,  Cave  City,  Kentucky,  convicted  on 
April  5, 1982,  Barren  County  Circuit 
Court  Gltugow,  Kentudky. 

Pracht,  Andrew  White,  6  Jacana  Road, 
Hilton  Head  Island,  South  Carolina, 
convicted  on  May  3, 1983,  in  the  United 
States  District  Court  Soudi  Carolina. 

Preiaer,  James  Gregory.  Vtzn 
Keystone  Avenue  North.  Forest  Lake, 
Minnesota,  convicted  on  January  19, 
1981,  in  the  United  States  District  Court 
St  Paul  Mianeaota. 

Pnstkmd,  KaoneA  William.  3201 
Lawmriew  Avenne,  llaltimore, 
Maryland,  convicted  in  1966,  in  die 


Baltimore  City  CSrcoit  Court  Baltimore, 
Maryland. 

Price,  Larry  Neil,  Route  2,  Box  629, 
Stoney  Point  North  Carolina,  convicted 
on  December  12, 1978,  la  the  United 
States  District  Court  Colranbia,  South 
Cartdina. 

Price.  Michael  William.  700  East  8th 
Street  Apartment  1102,  Kansas  City, 
Missouri,  convicted  on  May  4, 1976,  in 
the  Circuit  Court  Clayton,  Missouri. 

Price,  William  Eugene^  Route  1,  Box 
540,  Appomattox.  Virginia,  convicted  on 
November  19, 1974,  in  the  Prince  Edward 
County  Circuit  Court  Prfcice  Edward 
Coimty,  Virginia. 

Priddy,  Johnie  Norman.  721  Pleasant 
Hill  Road,  Upton,  Kentudcy,  convicted 
on  April  12, 1977.  in  the  United  States 
District  Court  Bowding  Green,  Kentucky. 

Pridemore.  Timothy.  Box  lia  Bob 
White,  West  Virginia,  convicted  on 
March  11. 1980,  in  the  Circuit  Court  of 
Boone  County.  Madison,  West  Viiginla. 

Priesman.  Jack  Frederick,  Post  Office 
Box  202.  Narrow  Lake  Road.  C3iarlotte. 
Michigan,  oonvicted  on  June  22. 1976,  in 
Eaton  County,  Michigan. 

Pritchett.  Earl  Lamar.  Route  7  Box 
430,  Albertville,  Alabama,  convicted  on 
November  20, 1981  in  the  United  SUtes 
District  Court.  Birmingham.  Alabama. 

Pruett,  Robert  Oney,  2B39  Central 
Avenue.  Apartment  D-1,  Memphis. 
Tennessee,  convicted  on  Novei^>er  25. 
1981,  in  the  United  SUtes  District  Court. 
Memphis,  Tennessee. 

Pryor.  Edward  Galan.  207  Lafayette. 
Gladewater.  Texas,  convicted  on  June 
29, 1955.  in  the  Bexar  County  District 
Court.  Texas. 

Pryor,  Joe.  13342  HoU^  Park, 
Houston,  Texas,  convicted  in  1967  and 
197a  in  the  District  Court  of  Cameron 
County,  Texas. 

Puchlov,  Boris,  6527  24th  Avenue 
Northwest  Apartment  2.  Seatde. 
Washington,  oonvicted  on  March  la 
1981,  in  the  King  County  Superior  Court. 
Washington. 

Purdy.  Larry  Wayne,  Route  2.  Box 
2129.  Wapato,  Wellington,  convicted  on 
April  11 1978,  in  the  Supertor  Court. 
Yakima  County.  Washii^gfaML 

Aime/i^  Z7uaiie£.  1425  Gkldlngs, 
Southeast  Grand  Rapids^  Kent  County,  ' 
Midiigan.  oonvicted  on  July  12, 1971,  in 
the  Circuit  Court  Kent  Coimty, 
Michigan, 

Puryear.  Robert  Aacel  Route  1, 
Kuttawa,  Kentucky,  convicted  on  Mardi 
28, 1979,  in  the  Livingi6m  Circoit  Court 
Smidiland.  Kentadcy.  April  6. 1979, 
August  8, 1979.  and /^  8, 19B3.  in  die 
Lyoo  CIrcait  Goart  EddyviUs.  Kentucky. 

Pyatt.  Billy  MiUer.  606  SUta  Street 
Marian,  Noi^  CarDliiM.«OBvicled  on 
Au^st  1 188a  ia  the  UoUed  States 
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District  Court  Western  Judicial  District 
of  North  Carolina. 

Quigley,  Patrick  James,  8009  Irving 
Avenue  North.  Brooklyn  Park, 
Minnesota,  convicted  on  February  17. 

1981,  in  the  Hennepin  County  District 
Court  Minneapolis,  Minnesota. 

Quinn.  Merle  Fied.  E16013  Broad 
Avenue,  Spokane,  Washington, 
convicted  on  June  22, 1981.  in  the 
Superior  Court  Spokane.  Washington. 

Rachal,  Willie  James,  29441 
Oakwood.  Inkster,  Michigan,  convicted 
on  April  29. 1985.  hi  the  Third  Judicial 
Circuit  Com!  Wayne  County.  Kfichigan. 

Radford,  Eugene,  1315  South  6th. 
Apartment  B.  Sprliigfield.  Illinois, 
convicted  on  October  2, 1957,  in  die 
Ninth  Judicial  District  nUnois. 

Radford,  Joel  Glen,  Route  1,  Box  12, 
Salmon,  Idaho,  omvicted  on  January  11, 

1982,  in  die  First  Judicial  District  Court 
Idaho. 

RacUce,  Robert  Earl,  13613  Crewe 
Street  Van  Nuys,  CaUfomia,  convicted 
on  December  11 1881,  in  the  United 
States  District  Court  Central  District  of 
Ccdifomia. 

Rakestraw,  Jack  William,  1304  Case 
Avenue,  Attalla,  Alabama,  convicted  on 
August  25, 1982,  United  States  DUtrict 
Court  Alabama. 

Rand,  Matthew  Michael  50300 
His^wray  245,  Badger,  California, 
convicted  on  January  22, 196a  in  the 
Superior  Court,  Santa  Barbara  County, 
California. 

Rangel,  Eligio  Aquilar,  233  Buena 
Vista  Drive,  El  Paso,  Texas,  convicted 
on  September  3, 197a  in  the  United 
States  District  Court,  Western  District  of 
Texas. 

Rapelje,  Lawrence  Berkley,  6913 
Aurelius  Road,  Lan&ing.  Middgan, 
convicted  on  June  30, 1971,  in  the 
Ingham  County  Court,  State  of  Michigan. 

Ratcliff.  Dana  Loa,  Route  1,  Box  117B, 
Pulaski.  Virginia,  convicted  on 
November  20. 197a  in  the  Circuit  Court 
Pulaski  Coimty,  Virginia. 

Rathbone,  Johnnie  Alfred,  7160  Custer 
Street  Hollywood,  Florida,  convicted  on 
October  a  1971  in  the  State  Court  of 
New  York,  Newbuigh.  New  York. 

Ray,  Jerry  Clyde,  24109  East  Huron, 
River  Drive,  Rockwood,  Michigan, 
convicted  in  1972,  in  the  Scotland 
County  Circuit  Court  North  Carolina. 

Ray,  Raymond  Glen,  606  Ewing  Drive, 
NashviUe,  Tennessee,  convicted  on  May 
25. 1983.  in  the  United  States  District 
Court  Nashville,  Tennessee. 

Ream,  John  Melvin,  1719  Black  Oak 
Drive.  Flainfield.  Indiana,  convicted  on 
July  15. 1983,  in  dw  United  States 
District  Court  Southern  Judicial  District 
of  Indiana.  Indianapolis.  Tnriinnn. 

Reed.  Otarles  Lee,  1501  Flamingo 
Drive,  Montgomery.  Alabama,  convicted 


on  December  2, 1975,  hi  the  Montgomery 
Cotmty  Circuit  Court  Mcmtgomeiy, 
Alabama. 

Reed,  Peter  Roes,  S22A  East  17di 
Street  Anchorage,  Alaska,  oonvicted  on 
October  23. 197a  in  Um  King  County 
Superior  Court  Washingtim. 

Reid  Christopher  Peter,  803 
Apartment  D.  Eiaglewood  Street 
Greensboro.  North  Carolina,  convicted 
on  Jasncuy  31. 197a  in  the  Superior 
Court  of  Rockbridge  County,  Staunton, 
Virginia. 

Reid,  Timothy  T^  2615  Idlewild 
Boulevard.  Vmton.  Virginia,  convicted 
on  September  5, 197a  in  the  Qrcuit 
Court.  Bedford  County,  Virgtaiia,  and  on 
February  a  197a  bi  the  Circuit  Court. 
Franklin  County,  Virginia. 

Reierson,  Kevin  James,  512  Oak 
Street  Farmington,  Minnesota, 
convicted  on  July  27, 1962,  in  the  First 
District  Court  Dakota  Coonty, 
Minnesota. 

Reinisch,  Joseph  Frank,  Rural 
Delivery  1  Box  717,  Lenhartsville, 
Pennsylvania,  convicted  on  September 
25, 196a  in  the  Court  of  Common  Pleas 
of  LeIii8J!i  County,  Criminal  Division. 
Allentown,  Pennsylvania. 

Remus,  Bradley  Alan.  1665  Scully 
Road,  Moimt  feasant  Michigan, 
convcited  on  June  27, 1980,  in  the  Circuit 
Court  Macomb  County,  Michigan. 

Rentfrow,  Rodney  Byrne,  142  Price 
Court  Tracy,  California,  convicted  on 
June  9, 1965,  in  the  Superior  Court  of 
King  County,  Washington. 

Ressell,  William  Harold,  \77SVi 
Lincoln  Street  WhitehaU  Wisconsin, 
convicted  on  February  a  1979,  in  the 
Trempeleau  County  Circuit  Court, 
Whitehall,  Wisconsin. 

Reynolds.  Billy  Wayne,  Post  Office 
Box  22,  Cookville,  Texas,  convicted  on 
October  20, 1981.  in  the  United  States 
Eastern  Court  Eastern  Texas. 

Reynolds,  David  Paul,  27  Westbriar 
Place,  Madison  Heights,  Virginia, 
convicted  on  May  14, 1979,  in  the 
Campbell  County  Circuit  Court 
Rustburg,  Virginia. 

Reynolds.  Jon  Roger,  211  Wyntfield 
Drive,  Lewifiville,  North  Carolina, 
convicted  on  February  11, 1981,  in  the 
United  States  District  Court,  Charlotte. 
North  Carolina. 

Reynolds,  Kevin  Douglas,  Route  1. 
White  Street  Kendall,  Wisconsin, 
convicted  on  July  2a  1981.  in  the  Oneida 
County  Court  Rhinelander.  Wisconsin. 

Reynolds,  William  Oren.  2000  West 
92nd  Avenue,  Apartment  a  Denver, 
Colorado,  convicted  on  November  21, 
igsa  in  the  Superior  Court  Benton 
County,  Washington. 

Rhoads,  Robert  Michael  1321 
Applewood  Lane.  Newton,  Kansas. 


convicted  on  Jamiaiy  11, 1982,  in  tha 
United  Stotes  District  Court  Kansas. 

Rhoden,  Freddie  Randall  Route  1, 
Box  12a  Starke,  Florida,  ooovteted  od 
December  la  1971  in  the  Bndfcnd 
Coonty  Circuit  Court  Bradford  Coonty, 
Florida. 

Rhyne,  Ralph  Richard,  Post  Office 
Box  64,  Plumtree,  North  Carolina, 
convicted  on  January  2a  195a  in  tha 
Western  District  of  Washington.  Seatde, 
Washington,  and  on  March  2a  1962,  in 
the  Avery  County  Superi<»  Coort 
NewlancL  North  Caroltoa. 

Rice,  Richard  Allen,  102%  Soodi  Hi^ 
Street  Covington.  Ohio,  oonvicted  on 
June  15, 1981,  hi  the  Common  Fleas 
Court  Miami  County,  Ohio. 

Ricetto.  Vittorio,  20938  Whitehall 
Terrace,  Queens  Village,  New  York, 
convicted  on  May  9, 1981  in  the  Eastern 
District  of  New  York. 

Richards.  Thomas  Allard,  Post  Office 
Box  513,  A-F  Route  1.  Chrisney,  Indiana, 
convicted  on  December  23, 198a  in  the 
United  States  District  Court,  Southern 
District  of  West  Virginia. 

Richardson.  Clayton,  1246  East  Mt 
Airy  Avenue,  Philadelphia, 
Pennsylvania,  convicted  on  December 
31, 1981,  in  the  Common  Pleas  Court  of 
Philadelphia,  Municipal  Court  State  of 
Pennsylvania. 

Richardson,  Leon,  522 10th,  &iyder, 
Oklahoma,  convicted  on  November  2a 
1983,  in  the  United  States  District  Court 
Western  Judicial  District  of  Oklahoma. 

Richardson,  Ralph  Lee,  Box  95, 
Franklin,  Missouri  oonvicted  on 
September  13. 1951  in  the  Circuit  Court 
of  Morgan  County,  Versailles,  Missouri. 

Riddle,  Edwin  Crosby,  Route  a  Box 
2ga  Prattville,  Alabama,  convicted  on 
September  a  1981,  in  the  United  States 
District  Court  Middle  District 
Montgomery,  Alabama. 

Riddleberger,  Donald  Lynn,  3932 
Meadow  Laric  Road,  Southwest 
Roanoke.  Vii^ginia,  convicted  on  June  2, 
197a  in  the  Circuit  Court  of  Roanoke 
County,  Salem,  Virginia. 

Hideout,  Gary  Lamont,  3431  West 
Kilboum,  Milwaukee,  Wisconsin, 
convicted  on  May  la  1975.  in  the  Circuit 
Court  One,  Milwaukee,  Wisconsin. 

Rigby  Myron  K.  2G0S  Cecil  Drive,  Salt 
Lake  City,  Utah,  convicted  on  May  7, 
1979,  in  die  United  States  District  Court. 
Central  Division  of  Utah. 

Riley,  William  Franklin,  Junior,  2808 
Roselawn  Drive,  Natchez,  Mississippt 
convicted  on  September  4, 197a  in  the 
State  Hospital  Whitfield.  Missiasippi. 

Ritchie,  Melvin  Hensel  Route  2,  Box 
255,  Grottoes,  Virginia,  convicted  on 
March  a  19Sa  in  die  Circuit  Court 
Fairfax  County.  Virginia. 
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JUvmbark,  Charlea  Leonard,  Route  3. 
Box  4S-&  Waxhaw.  North  Carolina, 
convicted  October  25, 1977.  in  the 
United  State*  District  Court.  Eastern 
District  of  North  Carolina. 

Robbins,  Gary  Ambrose.  24«6  37\h 
Street.  Cobles,  Michigan,  convicted  on 
October  20, 1989.  in  the  Circuit  Court. 
Kalamazoo,  Michigan. 

Roberta.  Larry  Dean,  1205  South  10th 
Avenue,  Yakima,  Washington,  convicted 
on  July  14, 1978,  in  the  Superior  Court. 
Yakima  County,  Washington. 

Robertson.  Robert  Dale.  4343  East 
nflh.  Anchorage,  Alaska,  convicted  on 
December  6, 1978,  in  the  Superior  Court. 
First  Judicial  District  Alaska. 

Rochelle.  Robert  Erwin,  7165  Riley 
Street,  Apartment  306,  Westminister, 
Colorado,  convicted  on  February  16, 
1982,  in  the  Circuit  Court,  York  County, 
Virginia. 

Rocke,  Steven  Michael,  Rural  Route  1. 
Box  100,  Canaan,  New  Hampshire, 
convicted  on  March  27, 1971,  in  the 
Grafton  Superior  Court.  North  Haverhill, 
New  Hampshire. 

Rodman,  Neil  Richard,  28  Allegheny 
Avenue  #2112,  Towsoa  Maryland, 
convicted  on  March  14. 1978,  in  the 
Balttmore  Qty  Circuit  Court.  Baltimore, 
Maryland. 

Rodriguez,  Greg  George,  7163  Lincoln 
Blvd.  Polermo,  Califomia,  convicted  on 
October  9, 198a  in  the  Superior  Court. 
Butler  County,  California. 

Rodriguez,  Hector  Reynaldo,  Junior, 
204  Wedgewood,  Laredo,  Texas, 
convicted  on  October  2a  1983,  in  the 
District  Court  Bexar  County,  Texas. 

Rogers,  Michael  Edwin,  305  North  3rd 
Street  McCall.  Idaho,  convicted  on 
March  29, 1979,  in  G«n  County.  Emmett 
Idaho. 

Rogers,  Walter  L  Seiu'or,  Route  1.  Box 
738,  Laurinburg.  North  Carolina, 
convicted  on  February  17 1982,  in  the 
Scotland  County  Superior  Court. 
Laurinburg,  North  Carolinia. 

Roivas,  Kenneth  Evald,  796  Harry 
Paul  Drive.  Lake  Orion,  Michigan, 
convicted  in  July  1962.  in  Common  Pleas 
Court  Fkvnklin,  Ohio. 

Romano,  Joseph  Louis,  4624  Pike 
Drive.  Metairie.  Lousiana,  convicted  on 
November  9. 1983.  in  the  United  States 
District  Court  Eastern  Judicial  District 
of  Louisiana. 

Rose,  Bobby  Ralph,  416  South 
Palisades  Drive.  Signal  Mountain, 
Tennessee,  convicted  on  June  24, 19ea 
In  die  United  States  District  Court 
Nashville.  Tennessee. 

Rosensohn,  Charles  F»  Route  1.  Box 
QA.  Dewitt  Virginia,  convicted  on 
January  S,  1978,  in  the  Circuit  Cotirt 
Louisa  County,  Virginia. 

Rosenataia,  Allen  A.,  11720  Trophy 
Court  Gennantown,  Maryland. 


convicted  on  August  17, 1966.  in  the 
Peoples  Court  Montgomery  County, 
Maryland. 

Rossetti.  James  L,  606  Metropolitan 
Avenue,  Brooklyn,  New  York,  convicted 
on  January  a  1967,  in  the  United  States 
District  Court  District  of  New  Jersey. 

Rosa.  Christy  Key,  Route  2,  Box  2827- 
B  Lechelt  Kennewick,  Washington, 
convicted  on  December  9, 1983,  in  the 
Benton  County  Superior  Court  State  of 
Washington. 

Ross.  Richard  Allen,  Route  2,  Box 
2827-B  Lechelt  Kennewick, 
Washington,  convicted  on  November  9, 
1983,  in  the  Benton  County  Superior 
Court  State  of  Washington. 

Roth,  Frederick  J.,  Junior.  313  Ormond 
Oaks  Drive,  Destrehan,  Louisiana, 
convicted  on  October  17, 1984,  in  the 
United  States  District  Court  Eastern 
District  of  Louisiana. 

Roth,  Isadore.  985  Ideal  Way, 
Charlotte,  North  Carolina,  convicted  on 
April  15, 1971,  in  the  United  States 
District  Court  Waetem  District  of  North 
Carolina. 

Rothschild.  Ronald  Stephen.  4852 
Montgomery  Road,  Ellicott  City, 
Maryland,  convicted  on  December  18, 
1968,  in  the  Baltimore  County  Circuit 
Court  Baltimore,  Maryland. 

Rowland.  Danny  Alison,  Route  7,  Box 
228C  Tupelo,  Mississippi,  convicted  on 
November  29, 1968,  in  the  Circuit  Court 
Lee  County,  Mississippi. 

Roy.  David  Russell.  St  Jullen  Road. 
Broussard,  Louisiana,  convicted  on 
September  6, 1979.  in  the  Thirty-eigth 
Judicial  District  Court,  Cameron  Parish. 
Louisiana. 

Roy,  James  Ferrier,  Route  2,  Box  389, 
Mansura,  Louisiana,  convicted  on  May 
17, 1982,  in  the  United  States  Court. 
Alexandria  Division.  Western  District  of 
Louisiana. 

Roy.  John  Williams.  Saint  Julian 
Road.  Broussard,  Louisiana,  convicted 
on  September  6, 1979,  in  the  Thhiy-eight 
Judicial  District  Court,  Cameron  Parish. 
Louisiana. 

Roy.  Samuel  Curtis.  110  Cherokee, 
Jeffersonville,  Indiana,  convicted  on 
October  19. 1981,  and  on  March  7, 1984, 
in  the  United  States  District  Court. 
Louisville,  Kentucky. 

Rubino.  Louis  J.,  70  Admiral  Street 
Paric  Jefferson,  New  York,  convicted  on 
September  25, 1958.  in  the  Superior 
Court  Queens.  New  York. 

Rudeen.  Carl  William,  13308 184th 
Avenue  Northeast  WoodinvUle, 
Washington,  convicted  on  October  26, 
1962,  in  the  Superior  Court,  King  County. 
Washington. 

Ruaaell,  Hulon  C,  Route  2,  Box  256. 
Hardyville,  Kentucky,  convicted  on 
October  5, 1983.  ia  the  United  States 
District  Court  Bowling  Green.  Kentucky. 


Russell,  Leonard  E„  55  Lower  Main 
Street  Norway,  Maine,  convicted  on 
February  20, 1960,  in  the  Superior  Court 
South  Paris,  Maine. 

Russo.  Robert  Oreat,  124  West  60th 
Street  Apartment  31L,  New  York.  New 
York,  convicted  on  January  28, 1977,  in 
the  United  States  District  Court,  Eastern 
District  of  New  York. 

Rybak.  John  J,.  Junior.  Route  2,  Box 
325,  Buttermeet  Wisconsin,  convicted 
on  May  17, 1981,  in  the  Ashland  County 
District  Court,  Ashland.  Wisconsin. 

Ryder.  David  R.  209  Stratford 
Avenue,  Fredericksburg,  Virginia, 
convicted  on  September  12, 1963,  in  the 
Circuit  Court,  Fredericksburg,  Virginia. 

Sakahashi.  Clayton  Shig^hi.  Post 
Office  Box  M,  Hanapepe,  Hawaii, 
convicted  on  November  26, 198a  in  the 
Circuit  Court  Fifth  Circuit  of  Hawaii. 

Salmon.  Walter  Lawrence.  Junior. 
4711  Edinborough  Road,  Greensboro, 
North  Carolina,  convicted  on  March  23, 
1981,  in  the  Eastern  Judicial  District 
Raleigh.  North  Carolina. 

Samples.  Don  Terry.  Route  2, 
Horsehoe  Bend  Road,  Maysville, 
Georgia,  convicted  on  September  11, 
1972,  in  the  Superior  Court  Jackson 
County,  Georgia. 

Samuels.  Richard  Lee.  45  Trails  West 
Columbia,  Missouri,  oonvicted  on  March 
5, 1973,  in  the  Circuit  Court.  Boone 
County,  Missouri. 

Sandberg.  Marvin  Theodore.  Route  1, 
Box  219,  Ormsby,  Minnesota,  convicted 
on  August  3, 1981,  in  the  Watoncvan 
County  District  Court,  Saint  James, 
Minnesota. 

Sanders.  Kenneth  Eugene.  Post  Office 
Box  509,  Bowling  Green.  Kentucky 
convicted  on  September  22, 198a  in  the 
Edmonson  County  Circuit  Court. 
Brownsville,  Kentucky. 

Sanford.  John  Monroe.  210  North 
Shelby  Street  Wetumpka,  Alabama, 
convicted  on  September  29, 1984,  in  the 
United  States  District  Court,  Middle 
District  of  Alabama,  Montgomery, 
Alabama. 

Sapp.  Joseph  Daniei.  General 
Delivery,  Camp  Sherman.  Oregon, 
convicted  on  June  2a  1969,  in  die 
Spokane  County  Superior  Court. 
Washington. 

Saaaer.  Herlon  Keimeth,  Route  1,  Box 
1191,  Trenton.  Florida,  convicted  on 
October  14. 1968,  fai  the  Highland 
County  Circuit  Court.  Sebring,  Florida. 

Sawyer.  Milea  Geotge  HI,  313  Carlton 
Street  Chapel  HiU,  North  Carolina, 
convicted  on  December  sa  1968,  in  the 
Buriington  Middle  Judicial  District 
Court  State  of  North  Carolina. 

Saylor,  Richard  Allen,  10730  Green 
Valley  Road.  Union  Bridge.  Maryland, 
convicted  on  September  dO,  1975,  in  the 
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Frederick  County  District  Court 
Frederick  County,  Maryland. 

Schaefer,  Albert  William,  Route  2. 
Box  145A  Fulton.  Missouri,  convicted 
on  Felvuary  21, 1078,  in  the  Circuit 
Court  of  Callaway  County,  Fulton. 
Missouri. 

Schaeffer,  TeralK,  575  3rd  South. 
Ucon,  Idaho,  convicted  on  June  21. 1983. 
in  the  District  Court  Booneville  County, 
Idaho. 

Schick,  Thomaa  Wayne,  1212  Dennis 
Street  Chippewa  Falls,  Wisconsin, 
convicted  on  May  9. 1978,  in  the  Circuit 
Court  Dirnn  County,  Menomonie, 
Wisconsin. 

Schilling.  Kevin  Marc  118  Stephen 
Place,  North  Syracuse,  New  York, 
convicted  on  October  29, 1975,  in  the 
Onondaga  County  Court.  Syracuse 
County,  New  YoA. 

Schmidt.  Frederick  J.  105  North 
Golview,  Apartment  1,  Lake  Worth, 
Florida,  convicted  on  July  8, 1981,  in  the 
United  States  District  Court  Middle 
District  of  Ceoigia. 

Schneider,  Randall  Clous,  1295  Dodge 
Street  Aiiington.  Nebraska,  convicted 
on  November  IS,  1982,  in  the  District 
Court  Blair,  Nebraska. 

Schoen,  Stanton  J.,  Rural  Route  2, 
Cawker  Qty,  Kansas,  convicted  on  April 
4, 1979.  in  &e  District  Court  Mitchell 
County,  Kansas. 

Schoepf,  John  A..  Junior.  5  Lakewood 
Drive,  Columbus,  Nebraska,  convicted 
on  March  5, 1981,  in  the  United  States 
District  Couit  Judicial  District  of 
Nebraska. 

Schultz.  Joseph  Carl.  442  Rosendale, 
Beaver  Dam,  Wisconsin,  convicted  on 
September  11, 1978,  in  the  Circuit  Court 
of  Dodge  County,  Beaver  Dam, 
Wisconsin. 

Schultz,  Louiajohn,  3805Parkside 
Drive,  Baltimore,  Maryland,  convicted 
on  February  19, 1970,  in  die  Baltimore 
City  Criminal  Court  Maryland. 

Schulz,  Peter  Erich.  Z135  Michigan 
Avenue,  Detroit  Michigan,  ccmvicted  on 
February  3, 1964,  in  the  Circuit  Court 
Coimty  of  74arquette,  Nfichigan. 

Schutter,  Francia  Prospect.  Post  Office 
Box  1275,  Mattawa.  Washington, 
convicted  on  November  23, 1981.  in  the 
Superior  Court,  Kittitas  County, 
Washington. 

Schwartz.  Leonard  C  2474  Rue  de 
Cannes.  Costa  Mesa.  California, 
convicted  on  February  23. 1981.  in  the 
United  States  District  Court  Central 
District  of  Calif  (»nia. 

Schwarz,  William  Jamea,  501  Main 
Street  Norwalk.  Wisconsin,  convicted 
on  February  21. 1963,  in  the  Circuit 
Court  of  Monroe  County.  Sparta, 
Wisccosin. 

Scott.  Bobby  Ray.  786  Dry  Creek 
Road.  Goodlettsville.  Tennesaec. 


convicted  on  June  28. 1978.  in  the  United 
States  District  Court  Nashville, 

Scott,  Claude  Virgil.  151  Glenwood. 
Martin,  Tennessee,  convicted  on  August 
25, 1982,  in  die  United  States  District 
Court,  Tennessee. 

Scott,  StewaH  W^  1011  McConnick 
Street  Greensboro.  North  Carolina, 
convicted  on  November  15, 1982,  and  on 
May  5, 1982,  in  the  Guilf  wd  County 
Stqierior  Court  Greoisboro,  North 
Carolina. 

Scozzari.  Chariea  John.  Junior,  1184 
Shroyer  Circle,  Jacksonville,  North 
Carolina,  convicted  on  December  2a 
1984,  in  the  General  Court  Martial. 
United  States  Army,  Wueizburg, 
Germany. 

Scully,  Robert  Timothy,  32191  Albion 
Ridge  Road.  Albion,  California, 
convicted  on  March  8, 1974,  in  the 
United  States  District  Court  Northern. 
California. 

Sears.  Bryan.  Junior.  Route  2,  Bell 
Plaine.  Kansas,  convicted  on  July  la 
1958,  in  the  Sixteenth  Jiidicial  District 
Court,  Ford  County,  Kansas  and  on  June 
5, 1959,  in  the  Twenty-sixth  Judicial 
District  Seward  County,  Kansas. 

Sebree.  WHbert  R..  Junior.  RFD  la 
Box  277,  Bedford,  Indiana,  convicted  on 
February  14, 1959,  in  the  Circuit  Court 
Boone  County,  Lebanon,  Indiana. 

Seger,  Glenn  Frederick,  22M  North 
22nd  Street  Sbeboyean.  Wisconsin, 
convicted  on  March  5, 1984,  in  the 
United  States  District  Court  Eastern 
District  of  Milwaukee,  Wisconsin. 

Segneri,  Thomaa  A,  2039  West 
Wilson  Avenue.  Peoria.  Illinois, 
convicted  on  February  23. 1983,  in  the 
Illinois  Circuit  Court  Peoria,  Illinois. 

Seibert,  Donald  Mark,  841  Maryland 
Avenue.  Hagerstown,  Maryland, 
convicted  on  March  6, 1978,  in  the 
District  Court  of  Maryland.  Washington 
County,  Maryland. 

Seller,  Harry  Norman.  532  Perimeter 
Drive,  Erianger,  Kentucky,  convicted  on 
November  20, 1978,  in  the  United  States 
District  Court  Covington,  Kentucky,  and 
on  January  24, 198a  in  the  United  States 
District  Court.  Covington,  Kentucky. 

Sellers.  William  Gordon,  Route  1,  Box 
1989,  Laurri.  Mississippi,  convicted  on 
July  12. 1983,  in  die  United  States 
District  Court.  Hattiesburg.  Mississippi. 

Seaaler,  Phillip  Matthew,  Route  1,  Box 
129A  Centralia.  Missouri,  ccmvicted  on 
September  8, 1977,  in  the  Montgomery 
C<nmty,  Circuit  Court  Missouri,  and  on 
Octoba  4. 197a  in  the  Callaway  County 
Circuit  Court,  Missouri. 

Seymour,  Wayne  David.  &03-B 
Broadway,  Santa  Cno.  Cahfomia, 
convicted  on  July  23, 197a  in  the 
Somerset  City  Court  New  Jersey. 


Shaker,  Albert  Junior,  18132  Bennett 
Road.  North  Ronton,  Ohio,  convicted 
on  January  28, 1279,  in  the  United  Statea 
District  Court,  Northern  Diatrict  of 
Ohio. 

Shalley,  Carl  Eugene,  4770  Northwest 
Maple  Avenue,  Redmond,  Oregon, 
convicted  on  Mardi  29. 1963,  in  the 
South  Bay  Judicial  District  Court  San 
Diego.  Califomia. 

Shannon,  Ralph  Charles.  North  1313 
Ruby,  Spokane,  Washington,  convicted 
on  October  31. 1979,  in  the  Superior 
Court  ^xdcane,  Washington. 

Sharita.  Richard  Dale.  3401  West 
Lisbon,  Phoenix.  Arizona,  convicted  on 
December  la  19ea  in  die  Superior 
Court  Phoenix,  Arizona. 

Sharita,  Sheila  Rae.  3401  West  Lisbon, 
Rioenix.  Arizona,  convicted  on 
December  18, 198a  in  the  Superior 
Court  I^oenix,  Arizona. 

Sharkey.  Edward  Michael,  Junior.  11 
Hillside  Road,  Wilmington,  Delaware, 
convicted  on  June  27, 1979,  in  the  Court 
of  Common  Pleas,  New  Castie  County, 
Delaware. 

Sharpe,  Allen  Nelson,  3049  Laurel 
Lane,  Blowing  Rock,  North  Carolina, 
convicted  on  October  3a  1975,  in  the 
United  States  District  Court  Raleigh, 
North  Carolina. 

Shaw.  Terry  Dennia.  9191  Gerber 
Road.  Sacramento,  California,  convicted 
on  September  14, 1967,  in  the  Munidpel 
Court  of  Sacramento,  Califomia. 

Shearer,  William  Eugene,  8540  North 
Central  Avenue,  I%oenix,  Arizona, 
convicted  on  May  2A,  19Sa  in  the  United 
States  District  Court  Phoenix,  Arizona. 

Sheetz,  Robert  Michael,  Rural 
Dehvery  1,  Box  575,  Washington  Boro, 
Pennsylvania,  convicted  on  May  17, 
197a  in  the  Commonwealdi  County 
Court  Lancaster,  Pennsylvania. 

Sheffield.  Richard  Rentz.  221 
Brownlea  Street  Walterboro,  South 
Carolina,  convicted  "on  May  14, 1973,  in 
the  Calleton  County  Court  Walterboro, 
South  Carolina. 

Sheldon.  Lealie  Warren,  Rural 
Delivery  1,  Box  2772,  Fair  Haven, 
Vermont  convicted  on  September  26, 
1985,  in  die  District  Court  of  RuUand 
Coimty,  Vermont 

Shelton,  Cathie  Jo.  Post  Office  Box 
1725,  Whitney,  Texas,  convicted  on  June 
25, 1984,  Sixty-sixth  Judicial  District  Hill 
County,  Texas. 

Shelton,  Jerry  Wayne,  Highway  4a 
Box  1374,  Round  "O",  Soudi  CaroUna, 
convicted  on  October  20, 197a  in  the 
Court  of  General  Sessions,  Charleston 
County,  Qiarleston,  South  Carolina. 

Shepard.  Charles  Brian,  3120  North 
43rd  Avenue.  Phoenix.  Arizona, 
convicted  on  August  17, 107a  in  the 
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Superior  Court.  Maricopa  County, 
Aiizona. 

Shepp,  Carl  Richard.  313  South 
Mineral  Street.  Keyser,  West  Virginia, 
convicted  on  April  15, 1988.  in  the 
United  SUtei  DUtrict  Court.  EUdns. 
West  Virginia. 

Sherman,  Jame$  Robert,  B772  Cloud 
Leap  Court.  Columbia,  Maryland, 
convicted  on  November  10, 1982,  in  the 
United  States  District  Court,  Baltimore, 
Maryland. 

Shew.  Douglas  Eugene,  Route  2  Box 
545  A  Wilkesboro,  North  Carolina, 
convicted  on  August  17, 1978,  in  the 
United  States  District  Court. 
Wilkesboro,  North  Carolina. 

Shiert.  Eddie  Guy.  Post  Office  Box 
175,  Delta.  Louisiana,  convicted  on 
March  25, 1968,  in  the  Circuit  Court 
Warren  County,  Vicksburg.  MississippL 

Shindledecker,  Larry  Allen,  Rural 
Delivery  1.  Falls  Creek,  Pennsylvania, 
convicted  on  June  30, 1981,  in  the  Court 
of  Conunon  Pleas,  Clearfield  County, 
Pennsylvania. 

Shingler,  Fredrick  Nelson,  Rural 
Delivery  1, 6197  Stevens  Road.  Homer, 
New  Yoric  convicted  on  May  23, 1980,  in 
the  Cortland  County  Court,  Cordand. 
New  York. 

Shipley.  Ray  D.,  Route  4. 4715  Old 
Glasson  Road,  Scottsville,  Kentucky, 
convicted  on  July  23, 1981,  in  the  United 
States  District  Court,  Bbwling  Green, 
Kentucky. 

Shiver.  Howard  Gerald.  Route  1,  Box 
130,  Pittsview,  Alabama,  convicted  on 
August  13, 1968,  in  the  Muscogee  County 
Superior  Court,  Columbus,  Georgia. 

Shonkwiler-Martin.  Willa  Mae.  Route 
2.  Box  352.  Hackensack.  Minnesota, 
convicted  on  May  23, 1984,  in  the  United 
States  District  Court,  Fourth  Division. 
Minneapolis,  Minnesota. 

Short.  Wayne,  Rural  Route  3,  Box  172, 
Berea,  Kentucky,  convicted  on 
November  1, 1976,  in  the  Madison 
County  Circuit  Court  Richmond. 
Kentucky. 

Shreckengast,  Calvin  Lee.  Post  Office 
Box  35.  Woodward.  Pennsylvania, 
convicted  on  July  28, 1982.  in  the  County 
Court  Centre  Cocenty,  Pnmsylvania. 

Shtg>p,  Benjamin  Franklin,  1112  West 
Washington  Street  Post  Office  Box  941, 
•Hagerstown.  Maryland,  convicted 
September  30, 1976,  in  the  District  Court 
of  Maryland.  Washington  County. 

Shurtx,  Gregory  Lane,  20435 15tfa 
Avenue  South.  Seattle.  Washington, 
convicted  on  July  29, 1974,  in  the 
Superior  Court,  Thurston.  County. 
Washington. 

Siebert,  Ronald.  414  Pennsylvania 
Avenue.  Ness  Qtjr,  Kansas,  convicted 
on  December  14, 1S81.  in  the  United 
States  District  Court  Wichita.  Kansas. 


Sifford.  Terry  Linwood,  Post  Office 
Box  701.  Ridgeway,  Virginia,  convicted 
on  July  27, 1977,  in  the  Circuit  Court 
Henry  County,  Virgbiia,  and  June  14, 
1976,  in  Glendale,  California. 

Siggs,  Roland  William,  10218 
Northeast  143rd  Place,  BotheU. 
Washington,  convicted  on  June  6, 1983, 
in  the  United  States  District  Court, 
Eastern  Judicial  District  of  Washington. 

Silver.  Melvin  Dale.  504  South  15th 
Street  Yaldma,  Washington,  convicted 
on  December  26, 1974,  in  the  Superior 
Court  Yakima  County,  Washington. 

Simon,  Blondie  Roaettler,  Route  1,  Box 
129A  Camden,  Soutti  Carolina, 
convicted  on  December  IS,  1963,  in  the 
United  States  District  Court  Columbia, 
South  Carolina. 

Simms,  Marmadidie  II,  9  Manistee 
Lane,  East  Islip,  New  York,  convicted  on 
December  1, 1977,  in  the  Suffolk  County 
Supreme  Court  Hauppauge,  New  York. 

Simpson,  Bennette  Preston,  3800 
Cavalier  Drive,  Winston-Salem,  North 
Carolina,  convicted  on  May  7, 1975,  in 
the  United  States  District  Court 
Winston-Salem,  North  Caroliiia. 

Simpson.  James  Larry,  374  East 
Choctaw,  Flagstaff,  Arizona,  convicted 
on  May  26, 1982,  United  States  District 
Court  Miami,  Florida. 

Simpson,  Phillip  Leon,  509  Bunker 
Road.  Mount  Airy,  North  Carolina, 
convicted  on  February  25, 1982,  in  the 
Surry  County  Superior  Court  Dobson, 
North  Carolina. 

Simpson,  Timothy  King,  Route  2,  Box 
449,  Aimer  Road,  Carriere,  Mississippt 
convicted  on  March  27, 1974,  in  the 
Orleans  Parish  Criminal  Court, 
Louisiana. 

Sineath,  Thomas  Keith,  11355  Princess 
Lane,  Jacksonville,  Florida,  convicted  on 
July  18, 1978,  in  the  United  States 
District  Court  Middle  District  of  Florida, 
Jacksonville,  Florida. 

Singer,  Richard  Charles,  318  Regent 
Street  Lansing,  Michigan,  convicted  on 
October  29, 1965,  in  the  Circuit  Court  of 
Ingham  County,  Michigan. 

Sipes,  Ronald  Lee,  Rural  Route  1,  Box 
41,  Manter,  ICansas,  convicted  on  March 
17, 1982,  in  the  United  States  District 
Court  Wichita,  Kansas. 

Siples,  William  Charles,  Lot  85, 
Southern  Pines  Mobile  Park,  926  U.S. 
301,  Bradenton,  Florida,  convicted  on 
September  18, 1981,  in  die  United  States 
District  Court  Middle  Judicial,  District 
of  Florida. 

Sisk,  Michael  David,  115  Yost  Street 
Manassas  Park.  Viiginia,  convicted  on 
December  22, 1978,  in  the  Circuit  Court 
of  Fairfax  Cotmty,  Virginia. 

Sisk,  Paul  Herman,  237  Lincoln  Street 
High  Shoals.  North  Carolina,  convicted 
on  June  15, 1979,  in  the  Gaston  Coimty 


Superior  Court  Gastonia,  North 
Cairoiina. 

Skipper,  Edward  Robert,  222  Park 
Avenue,  Reading,  Pennsylvania, 
convicted  on  August  23(  1962.  in  the 
County  Court  Reading.  Pennsylvania. 

Skipper,  fames  Jerry,  Route  6, 
Harrison  Road.  Dothan,  Alabama, 
convicted  on  March  23, 1981,  in  the 
United  States  District  Court.  Middle 
District  of  Alabama. 

Slater,  Jerome  Firmed,  313  West 
Kenwood  Avenue,  Baltimore.  Maryland, 
convicted  on  October  2, 1959,  in  the 
South  District  Magistrate  Court, 
Baltimore,  Maryland;  and  on  March  14, 
I960,  in  the  Criminal  Court.  Baltimore, 
Maryland. 

Slater,  John  William,  4180  East  800 
Souti^  Jonesboro,  Indiana,  convicted  on 
January  29, 1960,  in  the  Superior  Court  of 
Grant  County,  Marion.  Indiana. 

Small,  Lylejay,  Box  102.  Busby. 
Montana,  convicted  on  March  9, 1981,  in 
the  District  Court  Montana. 

Smirl,  James  Richard,  238  Tennyson 
Street  Upland,  California,  convicted  on 
March  15, 1968,  in  the  United  States 
District  Court  San  Diego,  California. 

Smit,  Charles  Thomas,  2112  Pleasant 
Avenue  South,  Apartment  112, 
Minneapolis,  Minnesota,  convicted  on 
October  20, 1969  and  on  June  12, 1974.  in 
the  United  States  District  Court. 
Minneapolis,  Minnesota. 

Smith,  Bennie  Eugene,  411  East 
Hillcrest  Drive  Moiristown,  Tennessee, 
convicted  on  July  26. 1972,  in  the 
Criminal  Court  Hamblen  County, 
Tennessee. 

Smith,  Blaen  Quannah,  937  West 
Street  Winston-Salem,  North  Carolina, 
convicted  on  January  ZZ,  1972,  and  on 
May  7, 1973,  in  the  District  Court  Otero 
County,  New  Mexico,  and  on  April  19, 
1973,  in  the  York  County  District  Court 
York.  Nebraska. 

Smith,  Brian  Douglas,  Rural  Route  1. 
Box  38,  Derby,  Vermont  convicted  on 
May  23. 1972,  in  the  Circuit  Court, 
Virginia  Beach,  Virginia. 

Smith,  Charlie  Steve,  919  Waveriy 
Road,  Tallahassee,  Florida,  convicted  on 
April  17, 1981,  in  the  Duval  County 
Circuit  Court  Jacksonville,  Florida. 
Smith,  Clifton  Dewey,  Senior,  285 
Fifth  Avenue,  Chickasaw,  Alabama, 
convicted  on  February  14, 1982,  in  the 
Mobile  Police  District  Court.  Mobile. 
Alabama. 

Smith,  Donald  Eugene,  Big  Spruce 
Terrace.  Lot  177,  Newville, 
Pennsylvania,  convicted  on  January  23, 
1976,  in  the  Superior  Court  of  Long 
County,  Ludowid.  Georgia. 

Smith,  Douglas  Lee,  1595  Prairie 
Drive,  Midland.  Michigan,  convicted  on 
May  3a  1965,  in  the  Midland  County 
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Circuit  Court  Midland  Michigan;  and  on 
February  17, 1966,  in  the  Grand  lYaverse 
County  Circuit  Court.  Traverse  City, 
Michigan,  and  on  September  2, 1977,  in 
the  Midland  County  Circuit  Court, 
Midland  Michigan. 

Smith,  Edward  D.,  2Sfl7  Lyndale  Drive, 
Nashville,  Teimessee,  convicted  on 
November  30, 1978,  in  the  Criminal 
Court  Davidson  Coimty,  Tennessee. 
Smith,  Eric  Lee,  Rural  Route  3,  Box 
193A  Princeton,  Indiana,  convicted  on 
April  27, 1977,  in  the  Gibson  County, 
Indiana. 

Smith,  James  Raymond,  8410  North 
Tahoe  Drive,  Houston,  Texas,  convicted 
on  June  13, 1985,  in  the  United  States 
District  Court  Houston,  Texas. 

Smith,  Linton  Henry,  12792  Captain 
Cove,  Woodbridge,  Virginia,  convicted 
on  April  9, 1975,  in  the  Circuit  Court, 
Ridimond,  Vir^a. 

Smith,  Lyle  L,  Rural  Route  2,  Box  204. 
Columbus  Junction.  Iowa,  convicted  on 
November  16, 1984,  in  the  United  States 
District  Court  Iowa. 

Smith,  Matthew,  108  West  Saratoga 
Street  Baltimore,  Maryland,  convicted 
on  July  2. 1979,  in  the  United  States 
District  Court  Baltimore,  Maryland. 

Smith,  Melvin  Leroy,  416  South  Street 
Chetek.  Wisconsin,  convicted  on  June 
25. 1984.  in  the  Eau  Claire  County  Circuit 
Court  foanch  Three,  Eau  Claire, 
Wisconsin. 

Smith,  Nephi  Regan,  1805  Ames 
Avenue,  Cheyenne,  Wyoming,  convicted 
May  17, 1977,  in  the  Superior  Court, 
Graham  County,  Arizona. 

Smith,  Otis  Harvey,  Junior.  833  Sth 
Street  Corbin  Whitley  County, 
Kentucky,  convicted  on  June  5, 1975,  in 
the  Kentucky  Circuit  Court, 
Williamsbun^  Kentucky. 

Smith,  Roger  Lee,  Route  4,  Box  453, 
Bassett  Vir^a,  convicted  on  April  7, 
1976,  in  the  Circuit  Court  Martinsville, 
Virginia. 

Smith,  Ronald  Eugene,  Big  Springs 
Terrace  Lot  177.  Newville,  Pennsylvania, 
convicted  on  January  23, 1976,  in  the 
Superior  Court  of  Long  County, 
Ludowici,  Georgia. 

Smith,  William  Francis,  1222  Grove 
Avenue,  Shadyside,  Maryland, 
convicted  on  January  8, 1958,  in  the 
Arlington  County  Circuit  Court,  Virginia, 
and  on  Jcmuary  9, 1959,  in  the  Circuit 
Court  Richmond.  Virginia. 

Smith,  William  Timothy,  121  Valley 
View,  Lander,  Wyoming,  convicted  on 
May  9, 1984,  in  the  Superior  Court 
Fremont  County,  Wyoming. 

Snoody.  Midiael  William,  Rural 
Delivery  4,  Box  496,  Halifax, 
Pennsylvania,  convicted  on  December 
19, 1968,  in  the  County  Court.  Dauphin 
County.  Pennsylvania. 


Snyder,  Lovette  Duane.  310  South  7th 
Apartment  B,  Burbank.  California, 
convicted  on  July  19, 1952  in  the  United 
States  District  Court,  Charieston,  South 
Carolina. 

Soltis,  William  Andrew,  301  Toflrees 
Avenue,  Apartment  146,  State  College, 
Pennsylvania,  convicted  on  November  2, 
1976,  in  the  United  States  District  Court. 
Williamsport  Pennsylvania. 
Sparks,  Perry  Joe,  Box  216 
Hamptonville,  North  Carolina,  convicted 
on  November  16, 1982,  in  the  Wilkes 
County  Court  Wilkesborough,  North 
Carolina. 

Sparks,  Rex  Coy,  Route  2,  Box  178 
Roaring  River,  Ncnth  Carolina,  convicted 
on  November  20, 1966,  in  the  United 
States  District  Court  Middle  District  of 
North  Carolina. 

Spell,  Sidney  Joseph.  Junior.  Route  1, 
Box  89,  (HoTise  Creek  Road)  Bush, 
Louisiana,  convicted  on  June  4, 1980,  in 
the  United  States  District  Eastern 
District  of  Louisiana,  New  Orleans, 
Louisiana. 

Spencer,  Isaac  Reed,  606  West  Viola, 
Yakima,  Washington,  convicted  on 
December  22, 1980,  in  the  Yakima 
County  Superior  Court,  Washington. 

Spencley,  Joseph  Brian,  Cherry 
Square,  Timberlee  Drive,  Apartment  13, 
Traverse  City,  Michigan,  convicted  on 
June  1, 1977;  October  4, 1977,  in  the 
Mason  County  Court  Michigan;  and  on 
June  31, 1979,  in  Kent  County,  Michigan. 

Spivey,  Delmar  Cisroe,  Village  Green, 
Apartment  A28,  Russellville,  Kentucky, 
convicted  on  June  17, 1975,  in  the  Logan 
County  Circuit  Court,  RusseUville, 
Kentucky. 

Spivey,  James  Alvin,  110  Venable 
Court,  Wetumpka,  Alabama  convicted 
on  January  26, 1982,  in  the  Circuit  Court 
Montgomery  City,  Montgomery, 
Alabama,  and  on  August  27, 1984,  in  the 
United  States  District  Court.  Middle 
District  Montgomery,  Alabama. 

Springs,  Robert  Edmund,  801  Maple 
Avenue.  Brooklyn,  New  York,  convicted 
on  February  25, 1966,  in  the  Criminal 
Court  Riverhead,  New  York. 

St.  Germain,  Lynn  Joseph,  245  Lake  of 
Pines,  Jackson,  Mississippi,  convicted  on 
June  27, 1879,  in  the  United  States 
District  Court  Western  District  of 
Louisiana,  Lafayette,  Louisiana. 

Stoats,  Wayne  Raymond,  1312  West 
Seventh  Street  Fulton,  Missouri, 
convicted  on  March  15, 1976,  in  the 
Circuit  Court  Callaway  County, 
Missouri. 

Stadlberger,  Chris  Duane,  2108  Moore, 
Piano,  Texas,  convicted  on  January  21, 
1981,  in  the  United  States  District  Court 
Qiarleston.  South  Carolina. 

Stallard,  Rebecca  F.,  603  Long  Street 
Avenue,  Winchester,  Virginia,  convicted 


on  January  9, 1979,  in  the  City  Circuit 
Court  Winchester,  '\^rginia. 

StanfiU,  John  Earnest,  38  Iroquois 
Drive,  Jackson,  Tennessee,  coinricted  on 
June  10, 1983,  in  the  United  States 
District  Court  Jackson.  Tennessee. 

Stasko,  Walter  Michael,  Box  6875D, 
Palmer,  Alaska,  convicted  on  September 
4, 1968,  in  the  Superior  Court  Broome 
County,  New  Yoik. 

Stasney,  Arthur  Jordan.  2271  Pinecrest 
Drive,  Altadena,  California,  convicted 
on  December  17, 1969,  in  the  Superior 
Court  Orange  County,  California. 

Staton.  Arnold  Charles,  North  Sabine 
Street  Post  Office  Box  470,  Zwolle, 
Louisiana,  convicted  on  March  5, 1980, 
in  the  District  Court  Western  District 
Louisiana. 

Steele,  John  E.,  519  Oak  Street 
Bemidjt  Minnesota,  convicted  on  July  8, 
1976,  in  the  Ninth  Judicial  District  Court 
Bemidji,  Minnesota. 

Steinmaus,  Joseph  Erwin,  3971  Hadley 
Avenue  West  Oakdale,  Minnesota, 
convicted  on  June  3, 1977,  in  the  United 
States  District  Court  Minneapolis, 
Minnesota. 

Stimpson,  Curtis  Gail,  1432  Ridgeway 
Drive,  Twin  Falls,  Idaho,  convicted  on 
May  2, 1979,  in  the  Twin  Falls  County 
District  Court  Idaho. 

Stone.  Donald  Robert,  2  West 
Elizabeth  Street  Plattsburgh.  New  York, 
convicted  April  27, 1971,  in  the  Coort- 
Martial,  Fort  Meade,  Maryland. 

Stone,  Dwight  Howard,  Junior,  1701 
Bryn-Mahr,  Atlantic  Iowa,  convicted  on 
July  3a  1984,  in  the  United  States 
District  Court  Southern  District  of  Iowa. 

Stone,  Jamie  Jay,  1910  North  22nd 
Avenue,  Buckeye,  Arizona,  convicted  on 
May  24, 1982,  in- the  United  States 
District  Court  Phoenix,  Arizona. 

Stone,  Joe  Martin.  Box  1221,  Old 
Rustburg  Road,  Lynchburg,  Virginia, 
convicted  on  October  18, 1978.  in  the 
Lynchburg  Circuit  Court,  Lynchburg, 
Virginia. 

Stone.  Walter  F,  Junior,  East  11904 
30th,  Spokane,  Washington,  convicted 
on  July  12. 1979.  in  the  Superior  Court 
State  of  Washington. 

Stoskopf,  Daniel  Arthur,  Post  Office 
Box  465,  Highway  11,  Wairoad, 
Minnesota,  convicted  on  March  19, 1979, 
and  on  September  24, 1981,  in  the 
Roseau  County  District  Court  Roseau, 
Mixmesota. 

Stratton,  Charles  Daniel,  5780 
Pembrooke  Road,  Hopldnsville, 
Kentud^,  convicted  on  September  8, 
1980,  in  the  Circuit  Court  Christian 
County,  Hopkinsville,  Kentucky. 

Strawtt,  Jeffrey  Allen,  Star  Route,  Box 
202,  Moses  Lake,  Washington,  convicted 
on  June  29. 1979,  in  the  Superior  Court 
Grant  County,  Washington. 
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Streetar,  Tlioauu,  12700  Potest 
Avenae,  Qeveland,  Ohio,  convicted  on 
December  22, 1955.  in  die  Court  of 
Common  Fleat,  Cleveland,  Ohio. 

Strickland,  Orea  Murphy.  573  Beach 
Marie  MbteL  Room  601,  Port  Walton 
Beach,  Florida,  convicted  on  November 
IB,  1073,  In  the  Circuit  Court,  Lee 
County,  Florida. 

Stricklia,  £/.  1524  Woodhaven  Drive. 
Hamboh,  Tennessee,  convicted  on 
September  2. 1881,  in  die  Western 
District  of  Tennessee. 

Strout,  Enntt  Lincola.  Box  3  (Oxford 
Pines  Ttailer  Parii)  Oxford.  Maine, 
convicted  on  January  1943,  in  the 
Superior  Court,  Cund)erland  Cormty, 
Maine. 

Strutt.  Gail  Gene.  218  North  Hendrick. 
Stockton,  Kansas,  convicted  on  October 
17. 1884,  in  die  Rooks  County  District 
Court,  Stockton,  Kansas. 

Stuart,  Michael  Roy,  fimior,  013 
Rodcaway  Beach  Avenae,  Baltlmare, 
Maryland,  convicted  on  June  24, 1981,  in 
the  Baltimore  District  Court.  Baltimore, 
Maryland. 

Sullivan,  David  Charles,  5102  East 
Fort  Lowell  Road,  Tucson.  Arizona, 
convicted  on  Mardi  8, 1978,  in  die 
United  States  District  Court  Nordiem 
District  of  State  of  Georgia. 

Sullivan,  Randall  Eugene,  015  East 
Kfflltary,  Foment.  Nebraska,  convicted 
on  December  5. 1074,  in  the  District 
Court.  Dodge  County,  Nebraska. 

Sand,  Richard  Carl,  Post  OfBce  Box 
770600,  Eagle  River.  Alaska,  convicted 
on  November  15, 1078,  in  the  Superior 
Court.  Tliird  ludidal  District  of  Alaska. 

Smiley,  Mark  Harold,  0823 
innSowood.  Tacoma,  Washington, 
convicted  on  March  15, 1983,  in  the 
Superior  Court.  Khig  County, 
Washington. 

SwiBey,  Byron  Floster,  8140  Morrow 
Circle.  Detroit,  Mirhigan,  convicted  on 
luly  13, 1983.  in  die  Uoited  States 
District  Court.  Eastern  District  of 
Michigan.  De^t.  Kfflchigan. 

Ttibaciynski,GtegoryLeo,72K 
Balfour  Avenue.  Allen  Pailc  Michigan, 
convicted  on  May  27. 1082.  in  the  Detroit 
Recorders  Court  Detroit  Ikfiddgvi. 

Taber,  Ray  Polenx,  HC  82,  Box  240, 
Camp  Verde.  Arizona,  convicted  on  June 
8. 1978.  in  the  District  Court.  Denver 
County.  Colorado. 

Tabor,  Aubrey  Charles,  3024 
Baltimore  Street  Baltimore,  Maryland, 
convicted  on  June  18, 1058,  in  the 
Baltlmare  Criminal  Court  Baltimore, 
Maryland. 

T^tcey,  Bar!  Henry.  1318  Noidi 
Callahan  Road,  Bsanadlla,  Mcfaigan. 
oonvlctad  on  April  24. 1084.  in  the 
United  States  IXstrict  Coort.  Eastern 
District  of  Michigan. 


Tackett,  Gary  Lynn  20  Poxboro, 
Searcy,  Aiicansas.  convicted  on  October 
27. 1982.10  die  Unittd  States  District 
Court  Bastem  District  of  Arkansas. 

Tait,  William  Robert,  North  1511 
Lincoltt  2,  Spokane,  Washington 
convicted  on  May  18, 1978,  in  the 
Superior  Court  Spwane,  Washington. 

Taylor,  famea  Pivderick,  92  Oapp 
Road,  Rodiester,  Massadnnetts, 
convicted  on  October  21, 1048,  in  the 
Superior  Court,  Sofiblks  County,  Boston. 
Massacfaosetts. 

Teagae.  Rex  Lee,  Route  1,  Box  240, 
C-1,  Hays,  North  Carolina,  convicted  oo 
October  7, 1077.  in  ^  Federal  Court 
Winston-Salem.  North  Carohna. 

Teel,  Marvin  famea,  203  Hwy  East 
Golden  Arrow  Moid.  Wol^xrint  Utah, 
convicted  on  August  22. 1980.  United 
States  District  Court.  Ckeat  Falls. 
Montima. 

Templeton,  Robett  Ray,  322  Soudi 
Mountain  Road.  Kaysvilk,  Utah, 
convicted  oo  Janna^  28. 1981.  in  the 
United  States  District  Court.  Salt  Lake 
City.  Utah. 

Terry,  Vermal  Edmud,  Post  Office 
Box  499.  Gteenup,  K«itucky,  convicted 
on  April  22, 1975.  in  the  D^ware 
County  Court 

Th(up,  Dani^  Floyd,  1219  Koontz 
Road,  Chehalis.  Washington,  convicted 
on  July  13, 1981.  in  Ibe  Su|>erior  Court 
Lewis  County,  Washington. 

Tharp,  Jamet  Mania,  1104  South 
Edgewood  Drive,  Dothan.  Alabama, 
convicted  on  September  la  1957,  in  the 
Houston  County  CiKuit  Court  Dothan. 
Alabama. 

Theuringer,  Mark  Steven,  Rural  Route 
4.  Box  44A.  Hutchinson.  Minnesota, 
convicted  on  January  27. 1981.  in  the 
Stasca  County  District  Court.  Grand 
Rapids,  Minnesota. 

Tihooias^  Calvin  Lee,  Route  777. 
Pembroke.  Virginia,  convicted  on 
October  3a  1978.  in  die  United  States 
District  Court,  Chaileston.  West 
Vir^nla. 

Thomaa,  Earnest  Ray,  200 
Cottonwood  Lane,  Prince  George, 
Viiginla,  convicted  on  November  27, 
1974k  in  the  Supericr  Court  Green 
County,  North  Carolina. 

Thomaa,  George  Howard,  3109 
Westgate  Parkway.  Dothan.  Alabama, 
convicted  March  23, 1981,  in  the  United 
States  District  Court.  Middle  District  of 
Alabama.  Montgomery,  Alabama. 

Thomas,  Jamea  Giles,  331 F.  Street 
Carlisle,  Pennsylvania,  convicted  on 
September  15, 1981«  in  the  United  States 
District  Court  &ie.  Pennsylvania. 

Thoaua,  Nicbolm  Joachim.  5523 
Calvary  Road,  Flnlay,  Kentndcy, 
convicted  on  July  3CL 1984,  in  the  United 
States  District  Onitt  Louisville. 
Kentucky. 


Thompson,  Alvin  Curtis,  Post  Office 
Box  472,  Noiiina,  North  Can^a, 
convicted  oo  December  2, 1965,  in  the 
Eastern  District  Court  North  Carolina. 

Thompson,  Clark  Stuart,  Post  Office 
Box  922,  Loxahatchee,  West  Pafan 
Beacii,  Florida,  convicted  on  April  4, 
1981,  in  the  Broward  County  Cfacoit 
Court,  Fort  Lauderdale.  Flmida. 

Thompson,  David  Alhn,  Route  7,  Box 
63,  Shipley  Ferry  Road,  ttonntville. 
Tennessee,  convicted  on  April  11. 1983. 
in  the  Sullivan  County  Criininal  Court 
Blountville,  Tennessee. 

Thompson,  Gary  Leoi  Post  OfBce  Box 
901,  South  Shore.  Kentucky,  convicted 
on  September  7, 1962  in  the  Common 
Pleas  Court.  Pidcaway,  Ohio  and  May 
29, 1970.  fai  the  Circuit  Court.  Greeniqi, 
Kentucky. 

Thompson,  John  Walter,  Junior,  2800 
Saint  Regis  Road.  Greensboro,  North 
Carolina,  convicted  on  March  23, 1081. 
in  die  United  States  Dietrlct  Court. 
Raleigh,  North  Carolina. 

Thompson,  Marlia  Alfied,  Junior,  2403 
North  ISdi  Street  ^riiigfield.  Oregon 
convicted  on  July  17, 1S81.  in  the  Lane 
County  Siqierior  Court-  Oregon. 

Thompsoa,  Monroe  Alfred,  Rural 
Route  1.  Box  71.  Aline.  Oklahoma, 
coovicted  on  October  ^  1982,  in  the 
United  States  District  Court.  Oklahoma 
City,  Oklahoma. 

ThoB^eon,  Richard  Ames,  4728  North 
58th  Drive,  Phoenix,  Adzooa.  convicted 
on  December  22, 1082,  In  the  Soperior 
Court,  Phoenix,  Arizona. 

Thompemu  Ronald  Aigeae,  427  West 
League,  Co<^idge,  Arizena.  convicted  on 
March  20.  lOBa  in  die  United  States 
District  Court  Nocdiexm  District  of 
Alabama. 

Thompstm.  Wayne  A,  Route  1,  Box 
123A  Versailles,  Missonrt  convicted  on 
July  1. 1082.  fai  die  Circidt  Court  Morgan 
County,  Versailles.  Missouri. 

Thorpe,  Jesse  James,  HC  90,  Box  137. 
Jackson.  KeBtudgr,  convicted  on  April  S, 
1083.  tn  die  United  States  District  Court 
Eastern  District  of  Michigan. 

Threet,  Gary  Lee,  1010  North  Dixie 
Avenue,  Cookevllle,  Tfanessee, 
convicted  on  Septenriier  28. 1877.  in  the 
Criminal  Court.  CookelUle,  Tennessee. 

Thyfanlt,  David  A^  SOU  West  Wagon 
Trail  Drive.  Litdeton,  Coforada 
convicted  on  Novonbv  3, 1070,  in  the 
Wehi  County  Court  Qeely,  Cotorada 

•Wton,  William  Leo.  228  South  (kotto 
Avenue.  St  Paul  Mhmesota,  convicted 
on  November  5i,  1970,  in  die  United 
States  District  Court  9t  Paid, 
Minnesota. 

Tbidau,  Harry  JTiomas,  Junior,  Routt 
0,  ToadviOe  Road.  Salisbuiy.  Maiyiand. 
convicted  on  December  lOi  1080^  tai  die 
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District  Court,  Wieomioo  County, 
Salisbury.  Muyland. 

Tinsley,  James  Thomas,  Route  3.  Box 
356,  Bowling  Green,  Kentucky,  convicted 
on  October  10, 1078,  in  the  Warren 
County  Circuit  Court,  Bowling  Green, 
Kentucky. 

Todd.  Larry  Weldon.  5020  Moss  Road, 
Route  8,  Box  135a  Odessa,  Texas, 
convicted  on  October  S,  1883,  in  the 
United  States  District  Court  Western 
Judicial  District  of  Texas.  Midland, 
Texas. 

Tomlin,  Jack  Braton.  1100  West  Vine. 
Tooele.  Utah,  convicted  on  June  20. 107a 
in  die  United  States  District  Court,  State 
of  California. 

Toigerson,  Jerald  Allen,  5008  Thrust 
nace,  Sioux  Falls,  South  Dakota, 
convicted  on  September  12, 1083,  in  the 
United  Stetes  District  Court,  Pierre. 
South  Dakota. 

Torick,  John  Marion,  3127  East 
Madison  Street  Fresno,  California, 
convicted  on  April  10, 1965,  and  in  1964 
in  the  Superior  Court,  Fresno  County, 
California. 

Toro,  Jesse  James,  719  North  Eight- 
Second  Street  Seattle,  Washington, 
convicted  on  December  3a  1971,  and 
January  14, 1974  in  the  Superior  Court, 
King  County,  Washington. 

Towe,  John  Lewis,  Post  Office  Box  74, 
Cana,  Virginia,  convicted  on  June  17, 
1980,  in  the  Superior  Court  of  Forsyth 
County,  Winston-Salem,  North  Carolina. 

Towers,  Stewart  Roland,  Post  Office 
Box  284.  Bruce.  Wisconsin,  convicted  on 
June  la  1081.  in  the  Rusk  County  Circuit 
Court  Ladysmith.  Wisconsin. 

Tov,-n8ley,  Robert  Samuel,  Rural 
Delivery  1,  Box  21-B,  Shirleysburg, 
Pennsylvania,  convicted  on  September 
27. 1877.  in  die  United  States  District 
Court  Western  Judicial  District  of 
Pennsylvania. 

Trautsch,  David  Louis,  Route  1.  Box 
sa  Bangor.  Wisconsin,  convicted  on 
August  27. 1984,  in  the  Circuit  Court  for 
Lacrosse  County.  Wiscoxisin. 

Trinkaus,  Brad  Ellisworth,  8515 
Ramsey  Road,  Box  128.  Hayden  Lake. 
Idaho,  convicted  on  May  14, 1073,  in  die 
Superior  Court,  Bernalillo  County,  New 
Mexico. 

Truelove.  Roger  Dale,  Post  Office  Box 
68,  Shoals,  Indiana,  convicted  on 
December  1, 1081,  hi  the  Cbcuit  Court  of 
Martin  County.  Shoals,  Indiana. 

Tucker,  Richard  Thomas,  6  Ellery 
Street  Gloucester,  Massachusetts, 
convicted  on  March  la  1881,  in  the 
United  States  District  Court, 
Massachusetts. 

Tumminello,  John  Bernard,  VM  _ 
Brendan  Avenue,  Baltimore,  Maryland, 
convicted  on  ^iril  14, 1088,  in  the 
Criininal  Court,  Baltimore,  Maryland. 


Tummons,  Gerald  Edgar,  Route  2,  Box 
7,  Lamar,  Kfflssouri  convicted  on  ^ril 
3a  1063,  and  April  8, 1074.  in  die  Circuit 
Court  Barton  County.  Missouri 

Turner,  Charles  Robert,  Route  23,  Box 
2108,  Tyler,  Texas,  convicted  on 
December  12, 188a  in  die  Eastern 
District  of  Texas,  Tylw,  Texas. 

Turner,  David  M^  Juidor,  Route  1,  Box 
75,  Ammons  Drive.  Waleska,  Geoigia 
convicted  on  April  la  187a  bi  the 
United  States  District  Court  Rochester, 
New  York. 

Turner,  Kurt  Allen,  Route  1,  Box  44a 
Jeffersonville,  Vermont  convicted  on 
February  a  1883,  in  the  District  Court, 
Douglas  County,  Minnesota. 

Turner,  Lon  D.,  Route  7.  Box  83. 
Benton,  Kentucky,  convicted  on 
February  2. 186a  and  on  May  2, 187a  hi 
the  Mc&acken  Circuit  Court,  Paducah, 
Kentucky. 

Turner,  Theodore  Isacc,  Junior,  914 
Ashbridge  Drive,  Apartment  F, 
Baltimore,  Maryland,  convicted  on 
December  la  1875.  in  the  Circuit  Court 
Baltimore.  Maryland. 

Tuttle,  Michael  Owen,  701  Soudi  118di 
Street  Tacoma.  WasUngton,  convicted 
on  September  10.  lOOa  in  the  Pierce 
County  Superior  Court  Washington. 

Tuttolomondo,  Joseph  Angela,  0230 
East  Altadena  Avenue,  Scottadale, 
Arizona,  convicted  on  December  15. 
ie7a  in  the  Superior  Court.  New  Yoric 

Turnbrough,  Jess  David,  418  QLL 
Hollows.  Wichita.  Kansas,  convicted  on 
July  17, 1061,  in  die  District  Court  of 
Reno  County,  Hutchinson,  Kansas. 

Tyson,  Kay  Tee,  Junior,  4321 
Cedargarden  Road,  Baltimore, 
Maryland,  convicted  on  November  la 
1071,  in  the  State  District  Court, 
Baltimore,  Maryland. 

Umphlett,  Clyde,  Senior,  Post  Office 
Box  152,  River  Road,  Moncks  Comer, 
South  Carolina,  convicted  on  June  a 
1084,  hi  die  United  States  District  Court 
Columbia,  South  Carolina. 

Underwood,  Jeffivy  Lee,  Route  2,  Box 
81,  Dublin,  Virginia,  convicted  on 
December  7, 1870,  in  the  Giles  County 
Circuit  Court  Pearisburg,  A^iginia. 

Ungolo,  Joseph  P.,  3052  NW  36  Way. 
Lauderdale  Lakes,  Florida  ccmvicted  on 
December  31, 107%  in  the  Eastern 
District  of  New  Yoric 

Urie,  Leonn  U.,  Box  34a  Hageiman. 
Idaho,  convicted  on  October  10, 106a  in 
the  District  Court,  Twin  Falls,  Idaho. 

Vail,  Carl  Wayne,  Rural  Route  1,  Box 
38a  McCordsville,  Indiana,  convicted  on 
January  2a  1085,  in  the  United  States 
District  Court  Indianapolis,  Indiana. 

Valley,  John  Alvin,  Senior,  12356 
South  KejHDOrt  Road  Northeast  Poulsbo, 
Washington,  convicted  on  October  a 
1882,  in  die  United  States  District  Court 
Western  District  of  Washington. 


VaiZr« /iin  AoAeit  Poet  Office  Box 
2581.  Elko,  Alaska,  oravlcted  on 
October  2a  1881,  in  die  Sv^erior  Court 
Brown  County,  South  Dakota;  and  oo 
February  2a  187a  in  the  Superior  Court 
Brown  County.  South  Dakota. 

Van  Heuvelen,  Richard  Alan,  824 
Fairview  Avenue.  Rapid  Qty.  Sondi 
Dakota,  convicted  on  June  7, 188a  in  die 
State  District  Court  Pennington  County, 
Rapid  aty,  Soudi  Dakota. 

Van  Home,  Fred  Charles,  1131  Texas 
Avenue,  Danville.  Illinois,  convicted  on 
December  3a  lOSa  in  die  United  States 
District  Court  Danville,  Illinois. 

Vance.  David  Alston,  206  West  Street 
Batesville,  Mississippt  convicted  on 
May  21. 1081,  hi  die  United  States 
District  Court  Nordiem  District  of 
Mississippt 

Varmess,  Charles  Richard,  625 
(keenwave  Drive,  Apartment  El, 
Gallatin,  Tennessee,  convicted  on 
September  13. 1871.  in  the  Criminal 
Court  of  Davidson  County.  Tennessee. 

Vojurmken,  Steven  Raymond,  108 
Northeast  OSrd  Avenue,  Vancouver, 
Washington,  convicted  on  January  21. 
1977,  in  the  Superior  Court,  Qarii 
County,  Washington. 

Vart)oncoeur.  Paul  Steven,  6201  Staple 
Road,  Twin  Lake,  Michigan,  convicted 
on  June  13, 1977,  in  the  Circuit  Court  of 
Muskegon  County,  Michigan. 

Vaughn,  Phillip  Dean,  4629 
Rochambeau  Drive,  Williamsburg, 
Virginia,  convicted  on  March  2a  198a  in 
die  United  States  District  Court 
Richmond,  Virginia. 

Verciuc,  George  C,  4480  Kennsington 
Road.  Milford.  Michigan,  convicted  on 
September  12. 1969,  in  the  Federal  Court 
Birmingham,  Alabama. 

Vernon,  Richard  Elwood,  Post  Office 
Box  511,  Raven.  Virginia,  convicted  on 
July  17. 1964.  in  die  United  States 
District  Court  Bluefield.  West  Virginia. 

Verrette,  Ronald  Lee,  3860  East 
Bennington  Road,  Durand.  Michigan, 
convicted  on  May  3. 1965.  in  the 
Genesee  County  Circuit  Court,  Flint 
Michigan. 

Viars,  Victor,  Post  Office  Box  52. 
Hyden.  Kentacky,  convicted  on  January 
2. 19ea  in  die  United  Stetes  District 
Court  London,  Kentucky. 

Vieima,  Fiank  Joseph,  1300  Bethlehem 
Avenue.  Baltimore,  Maryland,  convicted 
on  January  24, 1077,  in  the  Baltimore 
City  District  Court.  Baltimore.  Maryland. 

Vincze,  Paul  David,  3027  Peari 
Avenue,  Apartment  2.  San  Jose, 
California,  convicted  on  July  a  1082.  in 
the  Municipal  Court  Santa  Qara 
County.  Califomia. 

Wagner,  Randolph  Mark,  2332 
Montana  Avenue.  Sun  Prairie, 
Wisconsin  convicted  on  November  28, 
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1982,  in  the  Dane  County  Circuit  Court. 
Maulaoiii  Wiecaniin. 

Wofftar,  WiUkm  Anton,  681  Ely 
Stfwt.  NoftiMMt  FntSey.  MiuDesota. 
convicted  on  Septomber  12, 1975.  in  the 
Seooad  fwfidal  District  Court,  Denrer, 
Colorado,  and  on  October  17. 1977,  in 
the  Second  Judicial  Orcnlt  Court.  Sioux 
Falls,  Smrth  Dakota. 

Waganer.  Homton  Logan,  Junior,  208 
Soatt  BhsBRfa  Avenue,  Cyndiiana, 
Kentucky,  convlctad  oo  January  7. 1980k 
in  the  Mason  Coonty  Circait  Court, 
Maysvflle,  Kantncky. 

Widk,  BagKoe  Dmiyna,  328  Union 
Street  KfiBsisbuig.  Pennayhranla. 
ooovklod  on  April  1. 1982,  in  the  Court 
of  Common  Haas,  Northumberland 
County,  Hunbmy,  tamsyhrania. 

IVaZisA  Jack  Dl,  700  Coates  Drive. 
Fort  Worth,  Texas,  convicted  on  June  13, 

1983,  in  the  Tairant  Coonty  Court 
Tairant  County,  Texas. 

WaUaca,  AUea  ChaHeM.  813  Studley 
Road,  Madianicaville.  Virginia, 
convicted  on  May  23, 1982,  fai  the  Qrcuit 
Court  ChesterfieM.  Virginia. 

Waller,  Beanie  George,  3340  Ives 
Road.  Virginia  Beach,  Virginia, 
convicted  on  January  28, 1974.  Superior 
Court  Virginia  Beadi.  Virginia. 

Walteee,  Dannie  Step/ien,  Route  1, 
Box  3S-fi.  Orrum.  North  Carolina, 
convicted  on  September  13. 1882,  in  the 
Eastern  District  of  Kentucky. 
Catlettsburg,  Kentucky. 

Walton,  Bruce  Edward.  9859  East  18 
Road.  Argos.  Indiana,  convicted  on 
January  8. 1957.  in  Siq>erior  Court  of 
Indiana.  St  Joseph  County,  Indiana. 

Wahon.  Robert  Lewie.  1314  South 
2Sth  Street  Louisville,  Kentucky, 
convicted  on  March  1. 1958,  in  the  Logan 
County  Circuit  Court  Russellville. 
Kentucky. 

Wang,  Kerin  John.  Rural  Route  1.  Box 
77  C  Webster.  South  Dakota,  convicted 
on  December  S.  1975.  in  the  FUth  Judicial 
District  court  Aberdeen.  South  Dakota. 

Ward,  John  Henry,  lOSS  East  Moses, 
CusMng,  Oklahoma,  convicted  on 
October  IB.  1978.  in  dm  Seventh  Jucfidal 
District  of  Oklahoma. 

Warford,  Karl  Patrick,  Route  1,  Box 
138t  Payette.  Idaho,  convicted  on  ^^rch 
17.  lS7a  in  tti«  United  States  District 
Court  Eastern  District  of  Virginia. 
Richmond.  Virginia,  and  on  January  22, 
JV/Ok  In  tfw  Circuit  Court  Oakland 
County,  KAcfatauL 

Womer,  Jefji  ej  James,  1515  %  ISth 
Avenue,  Scottsdale,  Nebranca, 
convicted  on  December  17, 1982,  in  tfie 
District  Covt  for  ScottsUuff  County, 
ScattaMuit  Wshrarica. 

wvuehoain,  Howard  ^nayer.  Junior,  90 
Whipple  Street  Lewiston.  Maine, 
convicted  on  Jme  SO.  1972.  in  the 
Superior  Court  hfeine. 


Washington,  Benjamin,  95  Baruch 
Drive.  New  Tone  New  Yonc,  convicted 
on  December  12, 1974,  in  the  Qrcuit 
Court  Hampton,  Viiginia. 

Waters,  William  Craig,  5237  ^Hrgima 
Road,  Marysville.  California,  convicted 
on  October  27. 1972,  in  the  Superior 
Court  of  the  State  of  CaUf  omia. 

Waterfield,  Elvin  Bay.  2805  Queen 
Anne  Road.  Virginia  Beach,  Virginia, 
convicted  on  October  17, 1980,  in  die 
United  States  District  Court,  Eastern 
District  Virginia. 

Watson.  Austin  Theodore,  2808  Hoyte 
Drive.  Shreveport  Louisiana,  convicted 
on  May  5, 1970,  in  the  Twenty-sixth 
Judicial  District  Court  Mlnden, 
Louisiana. 

Watson.  Terry  Ray.  Route  7.  Box  295, 
Mt  Airy,  North  Caralina,  convicted  on 
March  28, 1982,  in  the  Surry  County 
Superior  Court  Dobeon,  North  Carolina. 

Watts,  ^hn  Chester.  7809  Brophy 
Road,  Howell.  Michigan,  convicted  on 
February  2, 1984,  in  the  United  States 
District  Court  Eastern  District  ot 
Michigan,  and  on  January  17, 1967,  in  the 
United  States  District  Court  Eastern 
District  of  Michigan. 

IVeaver.  Clyde  L,  303  Euclid.  Rusk. 
Texas,  convicted  on  August  30. 1984, 
United  States  District  Court  Tyler, 
Texas. 

Weaver.  Fred  Ralph,  4086  Oak  Street 
Wheatridge.  Colorado,  convicted  on 
February  23, 1972.  ia  the  Colorado 
District  Coiot  Dorwer.  Colorado,  and  on 
October  12. 1961  in  tiie  United  States 
District  Court  Denver,  Colorado. 

Webb,  Marc  Wayne,  Route  4,  Box  343, 
Galax.  Virginia,  convicted  on  December 
1, 1975.  and  DecendMr  28, 1977  in  die 
Circuit  Court  Carroll  County,  Ifillsville. 
Virginia. 

WdA,  MaryAhae  Lineberry,  Route  4. 
Box  343,  Galax.  Virginia,  convicted  on 
December  28, 1977,  to  dm  Qrcuit  Court 
of  Candl  County,  Ifillsville,  Virginia 

Webster,  James  Tyree,  185  Bellevne 
Street  Tknbervitte,  Vlzginia,  convicted 
on  April  16, 1982,  in  the  Roddngham 
County  Circait  Court  Harrisonburg, 
Virginia. 

Weed,  htihon  Jay^  3575  Lexington. 
Apartment  223,  Egan,  Kflnnesota, 
convicted  on  AugtMl  29, 1979,  in  the 
Washington  County  Court  Stillwater, 
Minnesota. 

We^a,  Jack  Winford,  Junior,  402 
North  9th.  Box  148^  Snclair,  Wyomhig, 
convicted  on  Janeaiy  20. 1983,  in  the 
Unted  States  District  Court  District  of 
Wyomng. 

Weg^ter,  James  Lmds,  3101  Cleveland 
Street  NOrtneast  RAnneapolis. 
Minnesota,  convhstgd  Msvch  19, 1979,  fat 
the  United  States  District  Court 
Annueapuiis,  Minnesota. 


Weinkam,  John  David,  Junior,  403 
Celeste  Avenue,  Baltimore,  Maryland, 
convicted  on  February  2, 1982,  in  die 
District  Court  One,  Baltimore,  Maryland. 

Weistart,  Javme  Leon,  910  Husaw, 
Chillicothe,  Illinois,  cooricted  on 
February  22, 1980.  in  die  United  States 
District  Court  Central  ISistrict  of  Illinois. 

Welhm,  Chariee  Stefrarl,  Route  2, 
Box  365,  Creedmoor,  North  Carolina, 
convicted  on  November  4. 1976,  in  the 
Granville  County  Superfor  Court 
Oxford,  North  Carolina. 

Wells,  Wilbur  Wayne,  8  Crown 
Street  Asheville.  Nordt  Carolina, 
convicted  on  May  8, 1987,  in  die  United 
States  District  Court  AriieviDe.  North 
Carolina. 

Wemmette,  William  R.,  1345  North 
Wells  Street  Chicago,  llioois,  convicted 
on  January  12, 1968,  in  tfie  United  States 
District  Court  Chicago,  Illinois. 

West,  Gregory  Tysot^  Route  10, 
Marion,  Kentndty,  convicted  on 
November  23, 1982,  in  the  Marshall 
County  Circuit  Court  Benton.  Kentucky. 

Westbo,  William  Damiel,  Senior,  9127 
Rangely,  Houston.  Texas,  convicted  on 
January  12, 1984,  in  the  Uiodted  States 
District  Court  Nordiem  District  of 
Dallas,  Texas. 

Wetheiholt,  /on  Walter,  003  Jean 
Street  Charieston,  West  Virgfaila, 
convicted  on  Juty  18, 1980,  in  the  Circuit 
Court  of  Kanawha  County,  West 
Virginia. 

Wheeler,  Roger  AUea,  3724  Garfield 
Sondi,  Minneapolis,  Minnesota, 
convicted  on  August  15^  1963,  in  die 
Superior  Court  Los  Angeles,  California. 

Wheeler,  Theodore  Bdward  M,  Route 
5,  Box  354,  Seneca,  Sodtti  Carolina, 
convicted  on  December  3, 1980,  in  the 
United  States  District  Court  Southern 
Judicial  District  of  Florida. 

Wheeler,  William  Perry,  Junior,  Route 
2,  Box  20A  Rural  Retreat  Virginia, 
convicted  on  April  28, 1978,  in  the 
Wythe  County  Court  Virginia. 

WhekBt,  Chanes  EL,  Route  1. 
Brandenburg.  Kentucky,  convicted  on 
April  28. 1982.  fa  die  Uaited  States 
District  Court  Wesleiu  District  of 
Kentucky. 

Whitaker,  Waykm,  HC  63,  Box  159a 
Hallie,  Kentucky,  convicted  on  February 
5, 1981.  in  the  Letdier  Circuit  Court 
Whitesbmg,  Kentndty. 

White,  Carl  Manor,  HC  07.  Box  885. 
Indianola.  CNdahoma,  oonvteted  on  Jidy 
27, 1983,  in  Eastern  District  of 
Oklahoma. 

H^ite. /Msfr  £7..  011  West  First  Street 
Hilliard.  Florida,  cmvlcled  on  May  4, 
1961.  in  die  Fourth  Judidal  District 
Duval  County.  JadcsomriDe,  Florida. 

White,  Larry  Ray,  KIW  Santa  Fe. 
Scott  City,  Kansas,  convicted  on 
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February  la  1983.  in  die  United  SUtes 
District  Court  Wichita,  Kansas. 

Whitehead,  Randy  Keith,  Route  2,  Box 
634,  Hampton  Tennessee,  convicted  on 
September  12, 1975,  in  the  Criminal 
Court  Greene  County,  Tennessee. 

Whitehurst,  Aubrey  Donald,  1305 
Cincinnati  Avenue,  Panama  City, 
Florida,  convicted  on  December  3, 1979, 
in  the  United  States  District  Court 
Northern  District  of  Florida. 

WhiteseU.  Richard  Leroy.  1344  Mesa 
Avenue,  Grand  Junction.  Colorado, 
convicted  on  April  5, 1955,  in  the  Court 
of  Oyer  and  Terminer,  Butler  County  of 
Pennsylvania. 

Whitman,  Ronald  Brown,  32  Linda 
Vista,  Benicia,  California,  convicted  on 
November  6, 1973,  in  the  Superior  Court 
California,  and  on  November  23. 1979.  in 
die  United  States  District  Court  of 
Wyoming. 

Whitson.  Ben  Ted,  1617  East  Frontier. 
Stillwater,  Oklahoma,  convicted  on 
January  18, 1974,  in  the  Payne  County 
District  Court  Oklahoma. 

Whitten.  Raymond  Bruce,  3575  2nd 
Street  Gadsen,  Alabama,  convicted  on 
November  8, 1976,  in  the  Etowah  County 
Circuit  Court  Gadsen,  Alabama. 

Whorley,  Charles  William,  Senior,  19 
Crestwood  Drive,  Madison  Heights, 
Virginia,  convicted  on  January  25, 1974, 
in  the  Campbell  County  Circuit  Court, 
Rustbuig,  Virginia. 

Whybark,  Scott  Howard.  705  College 
Street  Joseph,  Oregon,  convicted  on 
November  9, 1982,  in  the  Circuit  Court. 
County  of  Wallowa,  Oregon. 

Wiemers.  Lesley  Lavem,  Route  3, 
Laldn  Acres,  Kearney,  Nebraska, 
convicted  on  October  30, 1958,  in  die 
District  Court  of  Buffalo  County, 
Kearney,  Nebraska. 

Weisner,  Joseph  Michael,  1247  North 
Century.  Maplewood,  Minnesota, 
convicted  on  March  16, 1978,  in  the 
Seventh  Judidal  Circuit  Coiut. 
Springfiehl  Illinois. 

Wilcox,  Darrel  Eugene,  Rural  Delivery 
1,  Box  84,  Cambridge  Springs, 
Pennsylvania,  convicted  on  March  2, 

1981,  in  the  Court  of  Common  Pleas, 
Crawford  County,  Pennsylvania. 

Wilkersai.  Deanna  Louise,  3088  65th 
Way  Southwest  Tumwater, 
Washington,  convicted  on  September  29, 

1982,  in  the  Siqierior  Court,  Thurston 
County,  Washington. 

Williams,  Aubrey  Jennings,  8  Sara 
Avenue,  Lake  Qty,  Rorida,  convicted  on 
January  19, 1982,  in  the  Columbia 
County  Qrcuit  Court.  Lake  City,  Florida. 

WiUiams,  Bernard  Ansley,  Jr^  15 
Center  Street  Waterville,  Maine, 
convicted  on  July  9, 1979,  in  the 
Kennebec  County  Grand  Jtoy,  State  of 
Maine. 


Williams,  Ciifjord  Gem.  1758  Wind 
River  Road,  El  Ca)on,  California, 
convicted  on  July  18, 1977,  in  die  United 
States  District  Court,  Sui  IKego, 
California. 

Williams,  Floyd  Douglas,  73  Raggett 
Drive,  Montgomery,  Alabama,  convicted 
on  January  20, 1981  in  die  Federal  Court, 
Northern  District  of  ffirmingham. 
Alabama. 

Williams,  Kenneth  Vernon.  1308 
North  Walnut  Apartment  E,  Oklahoma 
Qty,  Oklahoma,  convicted  on  February 
1. 1971,  in  due  Jackson  County  District 
Court,  Missouri,  and  on  June  15, 1971,  in 
the  Jotmson  County  District  Court 
Kansas. 

Williams,  Raymond  Eugene,  4817 
Balboa  Drive,  Oriando,  Florida, 
convicted  on  October  31, 1975,  in  the 
United  States  District  Court  Northern 
Ohio. 

Williams,  Robert  Denis,  507  Fourth 
Street  Nordieast  Auburn,  Washington, 
convicted  on  March  9, 1977,  in  the 
Superior  Court,  King  County, 
Washington. 

Williams,  Robert  Frank,  10069  East 
Atherton  Road,  Davison,  Michigan, 
convicted  on  August  12, 1981,  in  the 
United  States  District  Court,  Eastern 
District  of  Michigan. 

Williamson,  Samual,  Junior,  Route  2, 
Box  333,  Siren,  Wisconsin,  convicted  on 
July  29, 1985,  in  the  Burnett  Coimty 
District  Court,  Grantsburg,  Wisconsin. 

Willis,  Charles  Henry,  2209  Ashton 
Street  Baltimore,  Maryland,  convicted 
on  March  9, 1971,  May  5, 1971,  and 
January  14, 1974,  in  the  Baltimore 
County  District  Court.  Baltimore, 
Maryland. 

Willis,  Fred  Spencer,  812  Netties 
Lane,  Coushatta,  Louisiana,  convicted 
on  November  23, 1962,  in  the  United 
States  District  Court  Shreveport 
Loidsiana. 

Wilson,  Charles  Loyd,  Post  Office  Box 
404,  Morristown,  Arizona  convicted  on 
June  25, 1958,  in  die  United  States 
District  Court,  Tucson,  Arizona. 

Wilson,  Louis  Alfred.  U24  Soudieast 
27th  Street  Gainesville,  Florida, 
convicted  on  February  23, 1978,  in  the 
Eighth  Judicial  Circuit  Court  Alacheca. 
Florida. 

Wilson.  Robert  Douglas.  110  Herbert, 
Quilcene,  Washington,  omvicted  on 
March  12, 1982,  in  the  Superior  Court 
Jefferson  County,  Washington. 

Wilson,  Ronald  Schuyler.  640 
Devonshire  Drive,  Dixon,  California, 
convicted  oa  September  2, 1959  and 
October  2, 1962,  in  the  Superior  Court  of 
the  State  of  California. 

Wilson.  William  Burl,  Route  1,  Box 
423K,  Anniston,  Alabama,  convicted  On 
January  24. 1961.  in  die  United  States 


District  Court  Middle  District  of 
Alabama. 

Wilstead.  Robert  Henry.  8800  Ifidden 
Oaks  Qrcle,  Salt  Lake  City,  Utah, 
convicted  on  August  24, 1978.  in  United 
States  District  Court  District  of  Utah. 

Wimberley,  Wallace  Newton.  Route  1. 
Box  372,  Phil  Campbell  Alabama, 
convicted  in  1957,  in  the  Circuit  Court  of 
Cook  County,  Chicago,  Illinois,  and  on 
November  3, 1972,  in  the  Northern 
District  of  Alabama,  Birmin^iam, 
Alabama. 

Wimmer,  Leonard  Jos^h.  Route  3, 
Piers,  Kfinnesota,  convicted  May  4, 1981, 
in  die  District  Court  County  of 
Morrison,  Sevendi  Judidal  District 
Court  Litde  Falls,  VGnnesota. 

Winbun,  Joseph  Allen,  Box  18, 
Highway  1808,  Sulphur,  Kentucky, 
convicted  on  June  15, 1962,  in  die  Bullitt 
Circuit  Court  Sheperdsville,  Kentucky. 

Winger,  Kathleen  Mills,  1707  Essex 
Street  35,  San  Diego,  California, 
convicted  on  February  27, 1982,  in  the 
San  Diego  Superior  Court.  San  Diego, 
California. 

Winins,  James,  7001  Lawrence  Road. 
Apartment  159,  New  Orleans,  Louisiana, 
convicted  on  October  27, 1976,  in  the 
United  States  District  Court,  Eastern 
District  of  Louisiana. 

Winsor.  Joseph  T.,  311  North  200  East 
Kanab,  Utah,  convicted  on  July  28, 1974. 
and  on  April  20, 1981,  in  the  Superior 
Court,  Maricopa  County,  Arizona. 

Wobig.  Douglas  Edward.  Route  1,  Box 
93A  Minnesota  Qty,  Minnesota, 
convicted  on  January  24, 1983,  in  the 
Third  Judicial  District  Court  Winona. 
Minnesota. 

Wolf,  Peter  Richard.  1418  Ridgecrest 
Drive,  Lexington.  Kentucky,  convicted 
on  January  10, 1983,  in  the  Clark  County 
Circuit  Court,  Windiester.  Kentucky. 

Wolfe.  William  Henry,  Junior.  7007 
Coachman  Lane,  ^artment  101, 
Richmond,  Viiginia.  convicted  on 
Novembtt  10,  igei,  in  the  United  States 
District  Court  Eastern  District  of 
Virginia,  Richmond.  Virginia. 

Wood,  William  Leonard.  57  North 
Boxwood  Street  Hampton,  Vir^nia, 
convicted  on  November  17, 1983,  in  the 
Federal  District  Court,  Norfolk.  Virginia. 

Woodard,  Clarence  Lamar,  1476 
Orange  Grove  Road,  Apartment  C-81, 
Charleston,  South  Carcdina,  convicted 
on  April  8, 1975,  in  the  Court  of  General 
Sessions,  Charleston,  South  Carolina, 
and  on  December  7, 1976,  in  the  United 
States  District  Court,  Brownsville, 
Texas. 

Woods,  Eddie  Lee,  157  Charteroak 
Drive,  Louisville,  Kentucky,  convicted 
on  April  6, 1973,  and  February  17, 1977, 
in  the  Jefinson  Qrcuit  Court  Louisville, 
Kentucky. 
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WoodM,  GaryUe,  2250  Springi  View 
Drive.  Chambai  burg.  Peniuylvania. 
convicted  on  Octobw  17, 1983,  in  the 
United  States  District  Court,  Middle 
District  of  Pennsylvania. 

Wooldbridge,  Ricky  Lee,  Route  3.  Box 
107,  Russell  Springs,  Kentucky  convicted 
on  February  15, 1978.  in  the  Casey 
County  Circuit  Court.  Liberty,  Kentucky. 

Worth.  Edward  Wayne.  820 
Wisconsin.  Wisconsin  Rapids. 
Wisconsin,  convicted  on  January  15. 
1981,  in  the  Adams  County  Circuit 
Court.  Friendship,  Wisconsin. 

WorUdngtott,  John  Randall,  Post 
Office  Box  SI,  Sandia,  Texas,  convicted 
on  May  18, 1975,  in  the  Twenty-fourth 
ludidd  District.  Victoria  County,  Texas. 

Worthington.  Winston  Hall,  4272 
Walnut  Grove  Road,  Memphis, 
Tennessee,  convicted  on  September  28, 
198a  in  the  United  States  District  Court, 
Western  Division,  Memphis,  Tennessee. 

Wright,  Carl  Merlin,  1819  Gay  Lane, 
Lansing,  Michigan,  convicted  on  March 
18. 1985,  in  the  United  States  District 
Court.  Eastern  District  of  Michigan. 

Wright,  Frank  E.,  Junior,  Rural  Route 
1,  Box  508,  Westvllle.  Illinois,  convicted 
on  April  14, 1977,  in  the  United  States 
District  Court  for  the  Central  ludidal 
District  of  Illinois,  Danville,  Illinois. 

Wuttke.  Richard  Ernest.  1025 
Southridge  Road,  New  Ulm,  Miimesota, 
convicted  on  March  23, 1984,  in  the 
United  States  District  Court  Cedar 
Rapids,  Iowa. 

Wyatt,  Daniel  K.,  847  New  Salem 
Road,  Glasgow,  Kentucky,  convicted  on 
June  27, 1980,  in  the  Barren  Circuit 
Court.  Glasgow,  Kentucky. 

Yalmokas,  Edward  Ronald,  849  East 
Broadway,  South  Boston, 
Massachusetts,  convicted  on  March  10, 
1985.  in  the  Suffolk  Superior  Court. 
Suffolk.  Massachusetts. 

Yamry,  Gerald  Joseph,  2504 13th 
Street  Siouth,  Saint  Qoud.  Minnesota, 
convicted  on  November  13, 1981,  in  the 
Seventh  Judicial  District  Court,  Steams 
County.  Saint  Qoud.  Minnesota. 

Yan^  Santiago,  908  East  Bth.  Rotan. 
Texas,  convicted  on  December  2. 1974, 
in  the  Forty-Second  Judicial  District 
Court.  Taylor  County,  Texas. 

Yarbrough,  FredManson,  6819  Rivers 
Avenue.  Apartment  105,  North 
Charieston.  South  Carolina,  convicted 
on  January  18, 1981,  in  the  United  States 
District  Court.  Charleston,  South 
Carolina. 

Yaritt,  Bradley  Keith,  1571  East 
Highway  96,  White  Bear  Lake, 
Minnesota,  convicted  on  May  24. 1978, 
in  the  Ramsey  County  District  Court, 
Second  Judidal  District.  Saint  Paul. 
Minnesota. 

Fotas;  Timothy  Coleman,  Route  3 
Woodsdale  Road,  ^epardsville. 


Kentucky,  convicted  on  March  25, 1980, 
in  the  Jefferson  County  Circuit  Court, 
Louis^e,  Kentucky. 

Young,  Alan  Ward.  2017  Schaeffer 
Place,  St  Louis,  Missouri,  convicted  on 
May  12, 1978,  in  the  Kansas  District 
Court,  Franklin  County. 

Young,  Dale  Richard,  132  South 
Sherwood  Village  Drive,  Tucson, 
Arizona,  convicted  on  January  7, 1980,  in 
the  Superior  Court  Pima  County, 
Arizona. 

Young,  John  Myron,  1400  Lakeview 
Drive.  Virginia  Beach,  Virginia, 
convicted  on  March  6, 1979,  in  the 
Circuit  Court  Norfolk,  Virginia. 

Young,  Jon  Wayne,  1551  Madison 
Avenue  #I>-33,  Mankota,  Minnesota, 
convicted  on  December  8, 1975,  and 
January' 26, 1978.  in  the  Fifth  Judicial 
District  Court  Blue  Earth  County, 
Mankota,  Miimesota. 

Young,  Raymond  Eugene,  Route  7,  Box 
288,  Mobile,  Alabama,  convicted  on 
January  4, 1977,  in  the  United  States 
District  Court,  Mobile,  Alabama. 

Zamansky,  David  Robert,  227  Kings 
Row,  Carbondale,  Coferado,  convicted 
on  November  1, 1984,  in  the  United 
States  District  Court  Western 
Oklahoma. 

Zapuchlak,  George  B.,  910  Dells 
Parkway.  Wisconsin  Dells,  Wisconsin, 
convicted  on  September  30, 1982.  in  the 
Columbia  County  Circuit  Court.  Branch 
n,  Portage,  Wisconsin. 

ZarelTo,  David  Michael,  Rural  Route 
4,  Norfolk.  Nebraska,  convicted  on 
August  17, 1979,  in  the  District  Court 
Madison  County,  Nebraska  and  Jime  15, 
1979,  hi  the  District  Court  Platte  County, 
Nebraska. 

Zarske,  Steven  Robert,  1101  Ashland 
Avenue,  St  Paul,  Minnesota,  convicted 
on  July  12, 1979,  in  the  District  Court  of 
Washington  Coimty.  Minnesota. 

Zeigler,  William  E.,  Junior,  424  New 
Street  Lebanon.  Pennsylvania, 
convicted  on  June  14, 1976,  in  the  Court 
of  Common  Pleas,  Lebanon  County, 
Peimsylvania. 

Zeimentz,  James  Joseph,  4438  State 
Road,  Lot  50,  LaCrosae,  Wisconsin, 
convicted  on  February  14, 1980,  in  the 
United  States  District  Court  Madison, 
Wisconsin. 

Ziegler,  Larry  Dean,  2515  Fremont 
Avenue  South,  Minneapolis,  Minnesota, 
convicted  on  Februaiy  2, 1982,  and  May 
22, 1961,  in  the  Martin  County  District 
Court,  Fairmont  Minaesota. 

Zieno,  Dominic  Joseph.  14  Avery 
Street  Sidney.  New  York,  convicted  on 
October  24. 1986,  in  the  United  States 
District  Court  Northern  District  of  New 
York. 

Zingre.  Stephen  Decatur.  Route  2.  Box 
540-H.  Warrensburg.  Missouri, 
convicted  on  December  15. 1980.  in  the 


Circuit  Court  for  the  Sbcth  Judicial 
Circuit  of  Florida.  Pinnellas  County.  St 
Petersburg.  Florida. 

Zink.  Nancy  May.  Post  Office  Box  28, 
Oak  Hill.  West  Virginia,  convicted  on 
May  13. 1981,  in  the  United  States 
District  Court  Southern  District  of  West 
Virginia,  Charleston.  West  Virginia. 

Zirbes,  Randy  James,  36  First  Avenue 
Southwest  Elgin,  Minnesota,  convicted 
on  November  14. 1960.  and  Decemberi6. 
1974.  in  the  Olmstead  Cointy  District 
Court  Rochester,  Minnesota. 

Zuch,  Martin  C,  J15  Hitchcock  Street 
Barabor,  Wisconsin,  convicted  on 
November  10, 1959,  October  2. 1967,  and 
July  2, 1971,  in  the  Sauk  County  Court 
Barabor,  Wisconsin. 

Zupan,  George  Charles,  58  Plumtree 
Lane,  #17L  MidVale,  Utah,  convicted  on 
August  24, 1981,  in  the  Tlidrd  Judicial 
Court  Salt  Lake  Qty.  Utah. 

Zwicker,  Kelly  Dean,  4404  Chelan 
Drive,  Richland,  Washington,  convicted 
on  January  28, 1983,  in  the  Superior 
Court  Benton  County,  Washington. 

Compliance  With  Executive  Order  12291 

It  has  been  determined  that  this  notice 
is  not  a  "major  rule"  within  the  meaning 
of  Executive  Order  12291,  because  it  wiU 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  cost  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effecte  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  abifity  of  the 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  marketa. 

Signed:  August  2, 1989. 
Stephen  E  Higgiiis. 
Director, 

[PR  Doc.  89-18659  Hied  ft-l(|-89;  8:45  am] 
eaiMQ  coos  4sio4MI         | 

■  ■■  *  I 

Internal  RtvwuM  SwviM 

[Delegation  Order  No.  23  (llev.  12)] 

Dategation  of  Auttwrity 

AQIHCV:  Internal  Revenue  Service. 
Treasury. 

Acnotc  Delegation  of  Authority. 

aUMMARV:  The  Assistant  Commissioner 
(International],  District  Directors  and 
Service  Center  Directors  are  authorized 
to  make  determinations  on  claims  for 
reimbursement  of  bank  cfaaiges  for 
stopphig  payment  on  a  check,  which  the 
Sendee  lost  or  misplaced  and  requested 
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the  ta^qiayer  to  replace.  The  text  of  die 
Delegation  Order  appears  below. 

EPFECnVI  DATE  July  26, 1989. 

FOR  FUimiER  INFORMATION  CONTACT; 
Howard  Boyd.  CdW,  Room  1027, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224  (202]  377-9104  (Not  a  Toll-Fi«e 
Telephone  Call). 


Settlement  of  Tort  Oaiuia.  daiina  i 
die  Small  aaina  Act  and  Claima  Made 
by  an  Eaa^oyaa  of  tha  Intwnal  Raventia 
Secvka  for  Damage  to  or  Loes  of 
PersoBcA  Pvopeify  Incideiit  to  Service 

1.  Pursuant  to  Treasuiy  Orders  101-06 
and  101-15  there  is  hereby  delegated  to 
the  officials  listed  below  the  authority  to 
handle  the  claims  and  amounto  of 
claims  as  specified: 

(a]  Claims  Manager,  National  Office; 

(1)  The  andiority.  under  28  U.S.a  2872 
to  consider,  ascertain,  adjust  determine, 
compromise,  settle,  and  pay  or  transmit 
for  payment  claims  for  money  damages 
for  Injury  or  loss  of  property  or  personal 
injury  or  death  caused  by  the  n^ligent 
or  wrongful  act  or  omission  of  any 
enq}loyee  of  the  Internal  Revenue 
Service; 

(2)  The  authcwity  to  consider, 
ascolain.  adjust  and  determine  claims 
under  31  U.S.C.  3723; 

(3]  The  authority  under  the  Military 
Personnel  and  Civilian  Employees' 
Claims  Act  of  1964,  as  amended,  to 
settie  and  pay  claims  made  by  an 
employee  of  the  Internal  Revenue 
Service  for  damage  to  or  loss  of  personal 
property  incident  to  his/her  service. 

(b]  Chlet  Facilities  Management 
Branch  and  Chief.  Human  Resources/ 
Personnel  Branch,  as  appropriate,  each 
Regional  Office,  the  authority  under  the 
Military  Personnel  and  Qvilian 
Employees'  Claims  Act  of  1964,  as 
amended,  to  settle  and  pay  claims  made 
by  an  enq>loyee  within  die  respective 
regions  in  any  amount  of  $500  and  less, 
for  damage  to  or  loss  of  personal 
property  incident  to  his/her  service. 

(c]  Assistant  Commissioner 
(Intematioaal}.  District  IKrectors  and 
Service  Center  Directws.  the  authority 
to  consider,  asoertain,  adjust  and 
determine  under  31  U.S.C.  3723  claims 
for  reimbursement  of  bank  charges 
arising  eat  of  erroneous  Service  levies  or 
bank  charges  for  stoiqiing  payment  on  a 
check,  which  the  Ser.ice  lost  or 
misplaced  and  requested  the  taxpayw  to 
replace. 


2.  The  authority  delegated  herein  may 
not  be  redelegated  except  as  provided  in 
paragraph  3,  below. 

3.  The  authority  in  l(c]  above,  to 
consider,  ascertain,  adjiist  and 
determine  claims  for  reimbursement  of 
bank  charges  fw  stopiang  peyment  on  a 
dbeck  may  be  redelegated  but  not  lower 
than  to  firat  line  supervisors. 

4.  To  the  extent  that  the  authority 
previously  exercised  consistent  with  this 
order  may  require  ratification,  it  is 
hereby  approved  and  ratified 

5.  Delegation  Order  No.  23  (Rev.  11] 
effective  July  11, 1988,  is  superseded. 

Dated  July  2B,  1968. 

IahnL.Wedici(.|r.. 

Deputy  Commissioner  (Planning  and 
Resources). 

[PR  Doa  80-18759  Filed  8-10-89;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 

Culturaly  Signmcant  Obiocta  Importad 
for  ExhMHon;  Determination;  Frans 
Hala 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  tiie  authority 
vested  in  me  by  die  act  of  October  19, 
1965  (79  Stat  965,  22  U.S.C  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR 13359,  March  29, 1978],  and 
Delegation  Order  No.  85-5  of  June  27, 
1965  (50  FR  27383.  July  2, 1885],  I  hereby 
determine  that  the  objecta  to  be 
included  in  the  exhibit  "Frans  Hals" 
(see  list  *]  imported  from  abroad  ht  die 
temporary  ejdiibiticm  without  pn^ 
within  the  United  States  are  of  cultural 
significance.  These  objecta  are  imported 
pursuant  to  loan  agreementa  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listed  exhibit  objecta  at  die  National 
Gallery  of  Art  in  Washington.  DC 
beginidng  on  or  about  October  1, 1989. 
to  on  or  about  December  31, 1989,  is  in 
the  national  interest 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 


DiSMi:Aaeuta,19aa 
Albert  J.  Mote, 
General  CoanseL 
[FR  Doc.  a9-188a  Filed  8-10-«e;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Availability  of  Report;  Program 
EvahialKNi 

Notice  is  hereby  given  that  the 
Evaluation  of  the  Copter  30  Program 
for  the  Department  of  Veterans  ASsirs 
has  been  comi^ted. 

Single  copies  ot  the  Evaluation  of  the 
Chapter  30  Propam  for  the  Department 
of  Veterans  A^irs  report  are  availaMe 
free.  Reproduction  of  mult^de  copies 
can  be  arranged  at  the  user's  expense. 

Direct  inquiries  specifying  the  name  of 
the  program  evaluation  dea^ed  to  Mr.  H 
Raymond  Wilbiun,  Director,  Program 
Evaluation,  Department  of  Veterans 
Affairs  (07),  810  Vermont  Avenue  NW^ 
Washii^on.  DC  2042a 

Dated  July  211988. 
By  Dirsctioa  of  dw  Ssaetaiy. 
RRayBMiDdWnmn. 

Director,  Program  Braluatioa. 

[FR  Doa  88-18802  Filed  8-10-88;  8:45  am] 


'  A  cionr  of  thii  Ual  may  be  obtainad  by 
contacting  Mr.  Alberto  J.  Mora  of  the  OfBoe  of  tiw 
General  Couaael  of  USIA.  71w  laiapiuDi  moabw  la 
a02/4eS-7B79,  and  the  address  to  Room  7a  U.S. 
Infonnation  Agency*  301  Fourth  Street 
SW..Waafalngtan.  DC  20647. 


AvalabMty  of  Report;  Program 
EvahiaUon 

Notice  is  hereby  given  diet  the 
Evaluation  of  the  Department  of 
Veterans  Affairs'  Restored  Entitlement 
Program  for  Survivors  has  been 
completed. 

Single  copies  of  the  Evaluation  of  die 
Department  of  Veterans  Affsin' 
Restored  Entitiement  Program  for 
Survivors  report  are  availaUe  free 
Reproduction  of  multiple  copies  can  be 
arranged  at  the  user's  expense. 

Direct  inquiries  qwdfying  the  name  of 
the  program  evaluation  desired  to  Mr.  H. 
Raymond  Wilbum,  Director,  Program 
Evaltiation,  Department  of  Vetraoa 
Affairs  (07),  810  Vermont  Avenue  NW.. 
WasUngton,  DC  2042a 

Dated:  July  21 1989. 

By  Directiaa  of  the  Secretary. 
H.  Raymond  wmbam. 
Director.  Program  Evaluatioa. 
[FR  Doc.  89-18803  Filed  8-10-88: 8:45  am] 
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Sunshine  Act  Meetings 
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This  aectlon  of  the  FEDERAL  REGISTER 
Gontirins  nottoM  of  nwstinQS  publshsd 
undar  the  "Government  In  the  Sunihlne 
Act  (Pub.  L  S4-409)  5  U.S.&  552b(e)(3). 


Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:05  ajn.  on  Tuesday,  August  8, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
open  session  to  consider  a  memorandum 
regarding  regulations  establishing 
savings  asscxdation  insurance  logo  and 
prescribing  its  use  by  banks  and  savings 
associations. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  William  Seidman,  Uiat 
Corporation  business  required  its 
consideration  of  the  matter  on  less  than 
seven  days'  notice  to  the  public  and  that 
no  earlier  notice  of  the  meeting  was 
practicable. 

The  meeting  was  held  in  the  Board 
Room  on  the  sbcth  floor  of  the  FDIC 
Building  located  at  550 17th  Street  NW., 
Washi^on,  DC 

Dated:  August  8, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Fakhnan, 
Deputy  Executive  Secretaiy. 
[FR  Do&  89-18949  FUed  8-9-89;  1:31  pm] 
I  COM  en4-oi-M 


noniAL  OBPOsrr  msuiiAiici 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:22  a  jn.  on  Tuesday,  August  8, 1989, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following 
matters: 

A.  Administrative  enforcement 

proceedings. 

B.  Reports  of  the  Acting  Inspector 

General: 
Audit  Report  re:  Minneapolis 
Consolidated  OfBce,  Cost  Center— 
204  (Memo  dated  July  20, 1989); 


Audit  Report  re:  Chioago  Region 
Processing  Center.  Cost  Center— 200 
(Memo  dated  July  S,  1989); 

Audit  Report  re:  Audit  of  the 
Estimated  Cash  Recovery  System 
and  Related  Applications  (Memo 
dated  July  24, 1989]. 

C.  Matters  relating  to  assistance 

agreements  pursuant  to  section 
13(c]  of  die  Federal  Deposit 
Insurance  Act 

D.  Matters  relating  to  the  Corporation's 

corporate  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Claike  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  dosed  meeting  by 
authority  of  subsections  (c](2],  (c)(6), 
(c)(8).  (c)(9)(A)(i).  (c)(9)(A)(ii).  and 
(c)(9)(B)  of  the  "Goveroment  in  the 
Sunshine  Act"  (5  U.S-C  552b(c)(2),  (c)(6), 
(c)(8),  (c)(9)(A)(i),  (c)(9)(A)(u),  and 
(c)(9)(B)). 

The  meeting  was  heU  in  the  Board 
Room  on  die  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NWh 
Washi^on.  DC. 

Dated:  August  8, 1989. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Deputy  Executive  Secretary. 
[FR  Doc.  89-18950  Filed  a-e-89;  1:31  pm] 
MUNQ  coot  tTM-ei^ 


WCURITIES  AUn  CXCHANOE  COMMISSION 

Agency  Meeting         | 

"FEDERAL  REQISTEII"  CITATION  OF 
PREVIOUS  ANNOUNCEICNr.  54  FR  32160 
August  4, 1980. 
status:  Closed  meetiag. 

place:  450  Fifth  Street,  NW.. 
Washington.  DC. 

DATE  PREVMMISLV  ANNOUNCED:  Tuesday, 

August  1, 1989. 

CHANOES  IN  THE  MEETMO:  Addition. 

The  following  item  will  be  considered 
at  a  closed  meeting  on  Tuesday.  August 
8. 1988.  at  2:30  p JU. 


Utigation  matter. 

Commissioner  Cox,  as  dbty  officer, 
determined  that  Commission  business 
required  the  above  change. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  furtlier 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Barbara 
Green  at  (202)  272-2000. 

Dated:  August  8. 1989. 
Jonathan  G.  Katz, 
Secretcay, 
[FR  Doc.  89-18864  Filed  8-9-80;  1:32  pm] 
BaXMQ  COOE  soie-oi-ii 

SECURITIES  AND  EXCHANOB  COMMISSION 


Agency  Meetings 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  14. 1989. 

Closed  meetings  will  be  held  on 
Monday,  August  14, 1989,  at  3:30  p.m. 
and  on  Tuesday,  August  16. 1989.  at  2:30 
p  jn.  An  open  meeting  will  be  held  on 
Wednesday.  August  16, 1989.  at  10:00 
a.m.,  in  Room  1C30. 

The  Commissioners.  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recordiiig  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  also  be 
present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that  in  his  opinion,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)  (4),  (8),  (9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4).  (8).  (9)(i)  and  (10), 
permit  consideration  of  die  schedided 
matters  at  closed  meetings. 

Commissioner  Cox,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meetings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday.  August 
14. 1989,  at  3:30  p.m.,  will  be: 

Opinions. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  August 
15, 1989.  at  2:30  p.m.,  will  be: 

Settlement  of  injunctive  actions. 

Institution  of  administrative 
proceedings  of  an  enforcement  nature. 

Institution  of  injuctive  actions. 
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Settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Regulatory  matter  regarding  financifll 
institution. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
August  16. 1989,  at  10K»  ajn..  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  proposing  amendments  to  the 
Net  Capital  Rule,  the  absolute  minimiitn 
net  capital  required  of  registered  broker- 
dealers  pursuant  to  Securities  Exchange 
Act  Rule  15c3-l  would  be  raised.  In 
addition,  the  deductions  ("haircuts") 
applied  to  broker-dealers'  equity 
securities  positions  in  calculating  net 
capital  would  be  standardized  under  the 
proposal.  Last  the  amendments  would 
establish  a  uniform  haircut  for  stripped 
and  zero  coupon  bonds  and  relieve 
certain  aggregate  indebtedness  charges. 
For  further  information,  please  contract 
David  IJi.  Abramovitz  at  (202)  272-2398. 

2.  Consideration  of  whether  to  adopt 
Rule  15c2-6  (the  "Penny  Stock  Fraud 
Rule"),  which  would  impose  sales 
practice  requirements  on  broker-dealers 
who  recommend  purchases  of  certain 
low-priced.  non-NASDAQ  over-tiie- 
counter  securities  to  persons  other  than 
established  customers.  Such  broker- 
dealers  would  be  required  to  make  a 
documented  suitability  determination 


for  the  purchaser,  and  to  obtain  the 
purchaser's  written  agreement  to  the 
first  three  purchases  of  these  securities. 
For  further  information,  please  contract 
Dan  Gray  at  (202)  272-284& 

3.  Consideration  of  whether  to  publish 
for  comment  a  release  revising 
proposals  to  amend  the  Commission's 
rules  and  forms  regarding  die  filing  of 
ownership  reports  by  officers,  directors, 
and  prindpal  shareholders  and  the 
exemption  of  certain  transactions  by 
those  persons  from  the  short-swing 
profit  recovery  provisions  of  section  16 
of  the  Securities  Exchange  Act  of  1934. 
For  further  information,  please  contact 
Brain  J.  Lane  or  Brain  J.  Lynch  at  (202) 
272-2589. 

4.  Consideration  of  whether  to  issue  a 
release  for  comment  proposing 
amendments  to  transactional  disclosure 
requirments  to  enhance  shareholder 
analysis  of  corporate  control 
transactions  recommended  or  approved 
by  the  board  of  directors.  Proposed 
amendments  to  Rule  13e-3  and  Schedule 
13E-3  would  ensure  that  the  purposes  of 
the  rule  are  met  in  all  going  private 
transactions  in  which  management  has 
a  significant  interest  The  proposals  also 
would  impose  a  new  disclosure 
requirement  modeled  on  the  structure 
and  interpretive  positions  of  Rule  13e-3, 


for  issuers  engaged  in  extraordinary 
corporate  transactions. 
Recommendations  to  reject  a  tender 
offer  also  would  be  subject  to  new 
disclosure  requirements  under  certain 
circumstances.  Tliese  additional 
disclosure  requirements  would  be 
implemented  by  adding  a  new  Item  703 
to  Regulation  S^  The  Commission  also 
will  consider  whether  to  propose 
amendments  to  Rule  14e-2  regarding  the 
obligation  of  the  issuer  to  respond 
promptiy  to  revised  tender  offers.  In 
addition,  the  Commission  will  consider 
whether  to  propose  a  procedure  by 
which  exhibits  would  be  filed  in 
connection  with  preliminary  and 
definitive  proxy  materials.  For  further 
information,  please  contact  Ridiard  E. 
Baltz  or  Gre^  Corso  at  (202)  272-8097. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contract  John 
Kincaid  at  (202)  272-2300. 

Dated:  August  8, 1989. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc.  89-18965  PUed  8-9-89;  1:32  p.m.] 
MLLMO  CODE  SOIO-OI-H 
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conMnt  •dtoriai  coff>cMon»  of  prevtously 
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corrections  are  issued 
documsnls  and 


in 


ENVIRONIIENTAL  PROTECTION 
AGENCY 

40  cm  Pwts  796  and  797 
[OPTS— «t(aO;  FRL-M1C-11 

Toxic  SulMtancM  Control  Act  Toot 
UUNIMBN^  locnnicai  aumiiuiimiiis 

Correction 

In  rule  document  88-16537  beginning 
on  page  29715  in  the  issue  of  Friday.  July 
14, 1988,  make  the  following  corrections: 

1.  On  page  29715,  in  the  second 
column,  in  the  third  complete  paragraph, 
in  the  fifth  line,  "S/o  mg/T  and  "5.0  mg/ 
1"  should  read  "5/o  mg/1"  and  "5.0  mg/ 
1"  respectively. 

2.  On  the  same  page,  in  the  same 
column,  in  the  fourth  complete 
paragraph,  in  the  eighth  line.  "12"  should 
read  "12". 

{794^400    [Corrected] 

3.  On  the  same  page,  in  the  third 
column,  in  9  796.3400(b](2)(i)(B)(3)(/jl.  in 
the  third  line.  "<"  should  read  "<". 

S  797.1400    [Corrected] 

4.  On  the  same  page,  in  the  same 
column,  in  9  7g7.1400(d}(2)(vii)(6].  in  the 
fifth  line.  "80  mg/1"  should  read  "80  mg/ 
1",  and  in  the  last  line.  "5.0  mg/1"  should 
read  "5.0  mg/ 1". 

BIJJNO  COTE  1S0S41-D 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPart799 

[OPTS-42113;  FRL-3609-2] 

Technical  AnMndnnants  to  Test  Rules 
and  Conaant  Ordara 

Correction  | 

In  rule  document  88-15271  beginning 
on  page  27352  in  the  issue  of  Thursday. 
June  29. 1989,  make  the  following 
corrections: 

On  page  27352,  in  tfie  second  column, 
in  the  table,  in  the  second  column,  third 
entry  should  read  "[OPTS42113/ 
470021]". 

S  799.1700    [Corrected] 

On  page  27357.  in  tfie  third  column,  in 
9  7gg.l7Wto(2)(i)(A)(^(yiyi,  in  the  last  line. 
"29"  should  read  "20". 

BIUINQ  eOOC  1«»«14»      i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-180812;FRL-360&6] 

Emargency  Exemptions;  Glyphosata 
Correction  | 

In  notice  docimient  89-14692  beginning 
on  page  26085  in  the  issue  of 
Wednesday.  June  21. 1989,  make  the 
following  corrections: 

On  page  26086.  in  the  first  column,  in 
designated  paragraph  13,  in  the  10th 
line.  "(54  PR  5474)"  should  read  "(54  PR 
5674)". 

On  the  same  page,  in  the  second 
column,  in  designated  paragraph  15,  in 
the  second  Une,  "penimethalin"  should 
read  "pendimethalin". 

SaUNQ  COOC  150S41-D      ■ 


DEPARTMENT  OF  THE  MTERIOR 
Buraau  of  Land  Managomant 

[WM  9«0  09  4214-1 1;NM  1 1M31 

Proposed  ContinuaUon  of  WttiKlrawai; 
NewMaxlco 

Correction 

In  notice  document  89-17548  beginning 
on  page  31261  in  the  issue  of  Thursday. 
July  27. 1989.  make  the  fdlowing 
correction: 

1.  On  page  31281,  in  the  second 
column,  under  "New  Mexico  Prindpel 
Merkban".  the  fifth  line  should  read. 

"NEy4  NEy4,  swy4  Nwy4  NEy4  NEy4" 

BILUNG  CODE  UOM1-0 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  26 


RIN  3150-AC81 


Rtness-for-Duty  Programs 
Correction  | 

In  the  correction  to  rule  document  89- 
12806  appearing  on  page  29139  in  the 
issue  of  Tuesday.  July  11. 1989,  a  portion 
of  the  text  was  inaccurate  and  should 
have  appeared  as  follows: 

926.2   [Corrected] 

In  the  third  column,  in  item  1,  in  the 
last  line.  "December  4. 1989"  should 
read  "January  3, 1990". 

BtUmO  CODE  1SOM1-0 
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THE  PRESIDENTS  OUTER 
CONTINENTAL  SHELF  LEASING  AND 
DEVELOPMENT  TASK  FORCE 

Staff  Summary  of  Envtronmental 
Concerns  and  Options 

AOmcnThe  President's  Outer 
Continental  Shelf  Leasing  and 
Development  Task  Force. 

action:  Notice. 

•UMMAIIV:  In  his  February  9, 1989, 
budget  address  to  Congress,  President 
Bush  announced  the  establishment  of  a 
cabinet  level  Task  Force  to  review 
environmental  concerns  in  three  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
lease  sales  that  were  scheduled  for 
Rscal  Year  1990:  Sale  91,  Northern 
California,  Sale  95  Southern  California, 
and  Sale  116,  Part  n.  Eastern  Gulf  of 
Mexico.  The  President  ordered  that 
preparations  for  the  three  lease  sales  by 
the  Minerals  Management  Service 
(MMS]  be  postponed. 

Since  its  formation,  the  Task  Force 
has  held  a  number  of  public  meetings 
and  workshops  to  obtain  technical 
information  and  public  views  on  these 
proposals. 

The  purpose  of  this  Notice  is  twofold: 

1.  To  provide  a  summary  of  the 
environmental  concerns  presented  to 
date  to  the  Task  Force,  including 
possible  ways  of  addressing  these 
concerns,  and 

2.  To  solicit  any  additional  oi»oeni8 
not  yet  identified  and  any  new  ideas  on 
how  to  resohre  tfaem. 

This  information  will  be  used  by  tfie 
Task  Force  in  developing 
recommendatians  to  be  aent  to  die 
President  by  January  1, 1990. 

DATC  Comments  most  be  snbmitted  on 
or  before  September  11, 1989. 

address:  OCS  Task  Force.  18th  and  C 
Streets  NW.,  Washington,  DC  20240. 

ran  niKTHCR  iwpowiiatww  contacts 
Robert  E.  Kallman,  Executive  Director, 
OCS  Task  Force  18th  and  C  Streets 
NW.,  Washington,  DC  2024a  (202)  343- 


StlPPUMENTARY  INroRMATION: 

Additional  copies  of  the  Federal 
Register  Notice  may  be  obtained  by 
contacting  the  OCS  Task  Force  or 
visiting  one  of  the  following 
organizations: 


California  Gowaiiior's  ORice,  Office  of 

Offihon  Development  Secretary  of 

Ihnliiwiarsitri  Affairs,  1102  Q  Stmt. 

Sacramento,  CA  95814 
Santa  Barbara  County  (CA),  Energy  DMsioa, 

1228  Anacapa  Street,  £ad  Floor,  Santa 

Barbara,  CA  S3101 
City  of  Carlsbad  (CA),  Carlsbad  Qty  Library. 

12S0  Elm  Avenue,  Carlsbad,  CA  12008 
San  Luis  Obispo  County  (CA),  Coanty 

Administration  Office.  County  GovennBeiit 

Center,  1035  Palm  Street,  San  Lois  Ot>iapo, 

CA  93408,  (805)  549-5450  or  5011 
Mendocino  County  (CA)^  Mendocino  Coonty 

Courthouse,  Board  of  Supervisors,  Uldah. 

CA  95482,  (707)  463-4221 
Humboldt  County  (CA),  Humboldt  County 

Planning  Dept.,  3015  H  Street  EtDdca,  CA 

95501.  (707)  445-7541 
Los  Angeles  County  (CA).  U.S.  GoTennnent 

Book  Store,  Arco  Plaza,  Level  C  Fiftii  and 

Flower  Streets  Entrance,  Loa  Aagelea,  CA 

90071,  (213)  894-5841 
San  Diego  County  (CA),  Clerk  of  the  Board  of 

Supervisors,  County  Administratiaa 

Center,  1600  Pacific  Ffighway,  San  Diego, 

CA  92101,  (619)  531-5600 
Orange  County  (CA),  Hall  of  Administration. 

Public  Information  Office,  10  Civic  Center 

Plaza,  Santa  Ana,  CA  92701 
Ventura  County  (CA),  Sapervisor  Sosan 

Lacey's  Office,  800  S.  Victoria  Avenue, 

Ventura,  CA  93009,  (805)  654-2703 
Florida  Office  of  the  Governor,  Office  of 

Environmental  Affairs,  Debbie  Tucker, 

Carleton  Bli^  Room  404, 501  Soadi 

Gadsden  Street  Tallahassee,  Florida 

32399-0001,  (904)  488-6551 
Dade  County  (FL),  Metre  Dade  Center,  111 

Northwest  First  Street  29th  Floor,  Miami, 

Fferida  33128,  (305)  375-5311 
Lee  County  (PL),  faiformation  Desk, 

Courthouse  Building  Lobby,  2115  2nd 

Street  Fort  htyen,  Florida  33901,  (813)  335- 

2280 
Hilbborough  Comity  (FL),  Environraental 

Pratectian  Comnission  of  Hillsborough 

County,  1900  Ninth  Avenue,  Tampa, 

Florida  33605 

Monroe  Comity  (FL),  Reference  Librarian, 
Monroe  Coimty  Public  Library,  700  Fleming 
Street  Key  West  Florida  33040 

CdUer  Comity  (FL),  County  Commmkations 
and  Public  Affairs,  Collier  County 
Government  Center,  3301  East  Tamiami 
Trail  Naples,  Pkirida  33962,  (813)  774-8483 

SkhardJ-GtyiB, 

Acting  Executive  Director,  OCS  Leaaing  oatd 
Development  Task  Force. 

STAFF  SUMMARY  OF  ENVIRONMENTAL 
CONCERNS  AND  OPTIONS 

I.  Purpose  and  Backytiund 

In  his  February  9, 1989,  budget 


address  to  Congress,  Prelident  Bush 
announced  the  establishment  of  a 
cabinet  level  Task  Force  to  review 
environmental  concerns  in  three  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
lease  sales  that  were  sdieduled  for 
Fiscal  Year  1990:  Sale  91,  Northern 
California,  Sale  95  Southern  California, 
and  Sale  116,  Part  n.  Eastern  Gulf  of 
Mexico.  The  President  ordered  that 
preparations  for  the  three  lease  sales  by 
die  Minerals  Management  Service 
(MMS]  be  postponed. 

Since  its  formation,  the  Task  Force 
has  held  a  number  of  public  meetings 
and  workshops  to  obtain  technical 
information  and  public  views  on  these 
sales. 


Purpose  of  this  Notice 

The  purpose  of  this  Notice  is  twofold: 

1.  To  provide  a  summary  of  the 
environmental  concerns  presented  to 
date  to  the  Task  Force,  including 
possible  ways  of  addressing  these 
concerns,  and 

2.  To  solicit  any  additional  concerns 
not  yet  identiHed  and  any  new  ideas  on 
how  to  resolve  them. 

This  information  will  be  used  by  the 
Task  Force  in  developing 
recommendations  to  be  sent  to  the 
President  by  January  1, 1990. 


Background 

On  March  21, 1989,  the  White  House 
annoimced  the  structure  of  the 
I^sident's  OCS  Leasing  and 
Development  Task  Force  (Task  Force), 
llie  members  of  the  Task  Force  include: 
Bie  Secretary  of  the  Interior,  who  serves 
as  Chairman;  the  Secretary  of  Energy; 
the  Administrator  of  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA]s  the  Director  of 
die  Office  of  Management  and  Budget 
(OMB);  and  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA). 
In  addition,  the  National  Academy  of 
Sdences  is  providing  the  Task  Force 
witii  a  technical  review  of  the 
information  about  environmental 
coicems  and  petroleum  resources. 

The  general  location  of  the  three  lease 
sales  under  review  is  shown  on  Figure  1: 
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Figure  1. 


Sale  91.  Northern  California  (Figure 
2) — Approximately  1.1  million  acres 
located  offshore  portions  of  Mendo(±to 


cuid  Humboldt  Cotmties  in  the  Northern       in  the  north  and  from  north  of  Point 
California  Planning  Area.  Tl»  proposal       Arena  to  Point  Detgada  in  the  aooth. 
is  in  two  segments:  centering  off  Eureka 
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#Area  under  etudy  at  the  time  the  | 
presale  process  was  put  on  hold. 


Sale  95,  Southern  California  (Figure 
3)— Approximately  6.7  million  acres 


Figure  2. 

located  offshore  southern  California 
from  the  northern  border  of  San  Luis 


Obispo  County  to  the  U.S./Mexico 
provisional  boundary. 
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Sale  118,  Part  H.  Eastern  Gulf  of 
Mexico  (F^nre  4>—  Approximately  14 
million  acres  located  between  26*  and 


Fl0ur«  3. 

24*  North  lalitedeoffBkonMiiitbwesteni  manning  Area).  Hm  area  is  about  25 

Florida  [froanNa^es  to  the  soodiena  miles  frnn  the  Dry  Torts^as  at  its 

limits  of  the  Eastern  Golf  of  litedoo  closest  point  to  Ind. 
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Based  on  the  President's  direction,  the 
Task  Force  decided  to  pursue  the 
foUowing  six  objectives: 

1.  Review  environmental  concerns 
over  adverse  environmental  impacts  in 
each  of  the  thrae  sale  areas. 

2.  Identify  and  investigate 
environmental  concerns. 

8.  Explore  leasing  proposals  (including 
no  leasing)  for  the  three  sale  areas  that 
might  resolve  environmental  concerns. 

4.  Review  the  Administration's  energy 
goals,  environmental  goals,  and  ocean 
management  goals  as  they  relate  to  OCS 
leasing. 

5.  Review  the  question  of  leasing  and 
operations  in  the  three  sale  areas  and 
make  recommendations  to  the  President 

a.  Review  and  monitor  information 
available  about  the  Exxon  Valdex  oil 
spill  and  cleanup  effort  which  may  aid 
the  Task  Force  in  accomplishing  tibe  five 
previous  objectives. 

Since  May  9, 1989,  nine  public 
woricshops  have  been  held.  In 
Califoniia.  they  were  held  in  Carisbad, 
Los  Angeles,  Areata.  Santa  Barbara,  and 


Figure  4. 


Sacramento.  In  Florida,  they  were  held 
in  Tallahassee,  Fort  Myers,  Miami,  and 
Key  West  The  Task  Force  heard  from 
over  eso  experts,  eleoted  officials,  and 
members  of  the  genetal  public  during 
the  worlcshops  and  received 
approximately  11,000  written  comments, 
lie  Task  Force  also  met  twice  with 
Members  of  Congress  who  wished  to 
express  their  views.  The  Task  Force 
conducted  field  trips  to  examine  directly 
some  of  the  resources  that  could  be 
affected  as  a  result  of  oil  and  gas  leasing 
in  the  proposed  sale  areas.  It  also 
visited  a  variety  of  o9  and  gas  facilities. 

This  Notice  summarizes 
environmental  concerns,  and  options  to 
resolve  those  concerns,  whidi  Uie  Task 
Force  has  heard  over  the  course  of  its 
briefings,  woricshops.  field  trips,  and 
meetings  with  Members  of  Congress. 
The  Task  Force  has  not  at  this  point 
developed  any  Judgments  on  the  validity 
of  conflicting  claims  about 
environmental  and  economic  effects  or 
environmental  protection  capabilities. 
Nor  has  the  Task  Foice  attempted  to 


evaluate  the  environmental  or  economic 
consequences  of  options  or  screen  out 
any  options.  In  fact  options  are 
included  in  this  Notice  even  if  they  have 
already  been  implemented.  In  the 
interests  of  brevity,  this  summary  of 
environmental  concerns  and  options 
does  not  attempt  to  cover  the  full 
technical  detail  which  was  presented  to 
the  Task  Force. 

This  Notice  is  a  continuation  of  the 
Task  Force's  informatioa  gathering 
process.  All  of  the  Task  Force's 
workshops  and  meetings  with  Members 
of  Congress  have  been  transcribed  and 
all  written  comments  and  materials 
submitted  to  the  Task  Force  have  been 
retained.  Because  the  Task  Force  will 
continue  to  review  and  analyze  these 
materials,  there  is  no  need  for  workshop 
participants  and  diose  wAo  have 
already  corresponded  with  the  Task 
Force  to  repeat  comments  or  proposals 
already  made  to  the  Task  Force. 
Comments  in  response  ta  this  Notice 
should  identify  additional 
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environmental  concerns  and  options 
that  should  be  considered. 

The  Task  Force  will  accept  comments 
on  environmental  concerns  and  options 
for  30  days— until  September  11, 1989. 

Comments  should  be  sent  to:  Robert 
R  Kallman,  Executive  Director, 
President's  OCS  Leasing  and 
Development  Task  Force.  18th  and  C 
Streets  NW.,  Washington,  DC  2024a 

n.  Environmental  Coooams  and  Opiioas 
Common  to  All  Tliree  Sales 

A  Concerns  About  the  Environmental 
Effects  of  OCS  Oil  and  Gas  Activities 
Expressed  in  All  Three  Sale  Areas 

Tlie  Task  Force  has  learned  first  hand 
that  many  residents  of  the  coastal 
regions  bordering  the  three  sale  areas 
are  concerned  about  the  potential  for 
substantial  and  costly  degradation  of 
the  coastal  and  marine  environment  as  a 
result  of  OCS  activities.  These  concerns 
were  expressed  by  the  vast  majority  of 
those  who  participated  in  the  Task 
Force  worluhops. 

Many  people  expressed  the  view  that 
while  diey  would  suffer  the  losses  from 
any  environmental  effects  of  oil  and  gas 
development  they  stand  to  gain  few,  if 
any,  of  the  potential  benefits.  Moreover, 
many  suggested  that  the  national 
benefits  of  a  lease  sale  would  be  smaU. 
Oil  industry  representatives  and  some 
other  workshop  participants  expressed  a 
contrasting  view  that  development 
would  provide  substantial  boiefits  in 
the  form  of  increased  domestic 
economic  activity,  increased  Federal 
and  State  revenues,  loww  oil  imports, 
and  enhanced  national  security. 

The  Task  Force  has  been  told  by  local 
officials  and  residents  that  the 
environmental  effects  diat  can  result 
from  OCS  exploration  and  development 
followed  by  ttie  production  and 
transportation  of  oil  and  gas,  are  real 
and  concrete.  Air  and  water  can  be 
polluted:  plants,  fish,  birds,  and  marine 
mammals  can  be  hurt;  beaches  can  be 
fouled;  access  to  fishing  grounds  may  be 
reduced;  local  land  use  patterns  may 
change;  and  ocean  vistas  can  be  marred 
by  industrial  facilities. 

Several  representatives  of  the  oil  and 
gas  industry  participated  on  panels 
during  the  workshops  in  Florida  and 
California.  Ilielr  comments  addressed 
the  safety  and  environmental  record  of 
offshore  development  and  contradicted 
many  of  the  environmental  concerns 
raised  by  odier  panelists.  For  example, 
they  repeatedfy  stated  that  oil  spill  risks 
from  o&hore  oU  and  gas  eiqiloration 
and  development  are  si^dficantfy  lower 
than  risks  from  tanker  traffic.  Industry 
representatives  also  d«Mribed  the 
technology  that  has  becm  developed  and 


used  to  prevent  blow-outs,  to  allow 
drilling  operations  to  proceed  with  saro  . 
discharge  into  the  water  and  to 
withstand  seismic  shocks. 

A  number  of  the  environmental 
concerns  that  were  expressed  to  the 
Task  Force  are  common  to  tibe  three 
sales  under  review.  These  will  be  briefly 
smnmarized  in  this  section  while 
concerns  that  are  unique  or  specific  to 
one  of  the  scdes  will  be  discussed  in  a 
subsequent  section  devoted  to  that 
specific  sale. 

OU  Spill  Risk 

The  Task  Force  heard  people  strongly 
express  their  concerns  about  the 
damaging  effects  of  oU  spilLs  that  could 
restilt  frt>m  OCS  oil  and  gas  production 
and  transportation  in  eadi  of  the  three 
sale  areas.  These  concerns  were  clearly 
heightened  by  the  catastrophic  oil  spill 
from  the  Exxon  Valdez  and  the 
extensive  damage  to  Alaslcan  coastal 
resources  that  it  caused.  Concerns  were 
ejq)re88ed  about  die  adequacy  of  oil 
spill  prevention,  containment  and 
cleanup  equipment  and  procedures. 
Many  coastal  residents  also  expressed 
strong  apprehension  about  the  damages 
an  oil  spiU  would  cause  to  the  beaches, 
shoreline,  and  marine  resources  f^ch 
they  use  and  value  highly.  The  Task 
Force  learned  in  its  woikshops  that 
people  seem  to  be  particularly  averse  to 
risks  over  wdiich  they  have  litide  or  no 
control  Many  expteued  the  view  that 
with  certain  coastal  and  marine 
resources,  no  risk  is  acceptable. 

Effects  on  Tourism  and  Recreation 

In  all  three  areas,  jieople  expressed 
the  concern  that  recreation  and  die 
tourism  industry,  indiich  are  important 
parts  of  their  local  economy,  would  be 
harmed  by  the  conduct  of  oil  and  gas 
operations  ofbhore.  They  believe  that 
many  tourists  will  choose  odier  areas  to 
visit  because  of  the  risk  of  an  oil  spill, 
the  esthetic  effects  of  seeing  oU  rigs  and 
platforms  on  the  ocean,  die  reduction  in 
the  quality  of  marine  resources  which 
support  coastal  tourism,  and  the 
construction  and  operattoii  of  industrial 
support  facilities  onshore. 

Effects  on  Commercial  Hshing 

Members  of  the  fishing  industry  in  all 
three  areas  told  the  Task  Force  that  they 
believed  their  livelihood  could  be 
diminished  or  threatened  by  oil  and  gas 
activities.  The  causes  of  such 
interference  include  the  effects  on  fish 
eggs,  larvae,  and  the  dispersion  of  fish 
schools  from  the  percussion  used  in 
seismic  surveys;  die  exclusion  of  fishing 
from  areas  near  rigs  and  platforms; 
damage  to  fishing  gear  from  seismic 
arrays,  anchor  scars,  and  debris  left  on 


the  ocean  floor;  and  competitioa  for 
dock  and  harbor  space. 

Effects  on  Protected  Lands 

Each  of  the  three  areas  is  near 
inqiortant  lands  diat  are  included  in 
National  and  State  Parks,  ^^mdllfe 
Refuges,  and  other  public  recreation 
areas.  Many  commenters  ejqnessed 
concern  that  these  resources  and  dieir 
value  would  be  degraded  l^  oil  and  gas 
operations.  In  many  cases  die  concerned 
speakers  highlighted  the  national  and 
international  importance  of  these 
protected  lands. 

Effects  on  Protected  Species  and  Other 
WUdlife 

All  three  areas  provide  habitat  to 
species  that  are  endangered  or 
threatened  as  well  as  many  other 
species  of  marine  mAtnTnaU,  waterf  on^ 
and  fisL  Wildlife  experts  and  members 
of  the  public  told  the  Taric  Force  of  their 
concerns  that  wildlife  populations 
would  be  reduced  if  oil  and  gas 
activities  were  allowed  in  the  area. 

Effects  on  Water  Quality 

Discharges  into  the  ocean  from 
drilling  rigs  and  production  platforms 
could  affect  water  qualify  in  an  area 
undergoing  exploration  and 
development  Hie  Tarii  Force  heard 
many  people  express  particular  concern 
about  the  discharge  of  drilling  muds  and 
cuttings  as  well  as  water  produced  from 
oil  and  gas  reservoirs.  The  effects  of 
such  discharges  on  fish,  bottom  dwelling 
organisms,  coral  and  vegetation  were  of 
concern. 

Changes  in  Onshore  Infrastructure  and 
Land  Use 

At  woikshops  in  all  three  sale  areas, 
participants  expressed  concern  about 
the  additional  demands  for  public 
fadlittes  and  services  onshore  that 
would  be  needed  to  siqiport  oil  and  gas 
activities  and  the  resulting  population 
growth.  Concern  was  also  expressed 
about  the  location  of  onshore  oil  and  gas 
support  areas,  processing  facilities,  and 
transportation  systems.  These  industrial 
facilities  were  frequentiy  viewed  as 
incompatible  with  existing  or  planned 
land  use  patterns.  Many  commenters 
feared  that  oil  and  gas  activities  could 
affect  coastal  property  values. 

B.  Cations  Applicable  to  All  Three  Sale 
Areas 

The  Task  Force  has  organized  the 
options  and  reconunendations  it  has 
received  into  those  that  apply  to  all 
diree  sale  areas  and  those  that  appfy  to 
oidy  one  or  two  of  the  three.  For  the 
options  that  appfy  to  all  direc  sales,  die 
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Talk  Fofce  rwBognfaiw  fliat  the  moat 
fandamental  choioa  te  betwssn  leaaing 
and  not  leasing  in  one.  two,  or  all  three 
of  the  aieas. 

Options  for  Not  Leasing 

The  Task  Poice  has  gwwqied  Ae 
options  fiarnot  leasing  in  each  of  the 
three  sate  anas  into  categories  as 
follows: 

1.  Establish  a  permanent  ban  on  oil 
and  gas  activities  within  the  sale  area, 
as  has  been  proposed  by  advocates  of 
Ocean  Sanctuaries. 

2.  Cancel  the  lease  sale  and  all 
subsequent  sales  scheduled  for  the  same 
area  in  the  1987-1992  5-Year  Leasing 
Program. 

3.  Cancel  the  lease  sale  and  proceed 
with  the  next  sale  in  the  same  area  only 
after  selected  additional  control  and 
mitigatifm  measures  have  been 
devdoped  and  adopted  to  resolve 
environmental  concerns. 

Options  for  Leasing 

The  Task  Force  has  grouped  the 
options  it  has  identified  for  moving 
forward  with  leasing  in  one  or  more  of 
the  lease  sale  areas  into  the  following 
two  categories: 

1.  Continoe  the  status  quo.  in  which 
the  Department  of  the  Interior  (DOI) 
would  resume  its  normal  preparations 
for  the  lease  sale,  make  decisions  on 
sale  configuration  and  stipulations  for 
protection  of  the  environment  using 
existing  procedures  and  poBdes,  and 
apply  ndsting  regulations  and 
procedures  in  overseeing  oil  and  gas 
activities. 

2.  Proceed  with  leasing  afier  deleting 
sdected  areas  and/or  adopting  further 
environmental  controls  and  mitigatian 
measures  to  resolve  environmental 
concerns. 

Options  for  Resolving  Environmental 
Concerns  Common  to  the  Three  Sale 
Areas 

In  order  to  make  die  fundamental 
choice  between  leesing  and  not  leasing, 
it  is  necessary  first  to  develop  various 
ahematives  for  leasing  snbfect  to 
additional  restrictions  designed  to 
reduce  the  environmental  impacts  of  oil 
and  gas  develoiHnent  These 
alternatives  can  then  be  compared 
against  die  no  leasing  option. 

This  secticm  is  intended  to  present  an 
array  of  alternatives  or  options  which 
have  been  suggested  as  ways  to  address 
environmental  concerns.  The  order  in 
whidi  these  optioas  are  addrMsed 
below  does  not  necessarily  raflect  either 
the  paUic'e  or  die  Task  Force's  view  on 
the  merits  of  the  aharaatlvea  presented. 
Ftom  tihe  briefings,  woriuhops,  and 

Its,  die  Task  Foice  has 


heard  a  wide  variety  of  options  for 
avoiding,  postponing,  controlling,  or 
mitigating  the  effects  of  offshore  oil  and 
gas  activities.  It  is  dear  diat  many  of  the 
options  could  be  inplemented 
concorrendy  while  odiers  are  mutually 
exclusive.  The  options  common  to  aD 
ttiree  sale  areas  art  summarized  below. 

Sale  Configuration  Options 

Bxdude  tracts  near  certain  marine  or 
land  resources  in  order  to  protect  them 
from  the  effects  of  oil  and  gas  activity. 

Offer  a  limited  number  of  tracts  to 
reduce  the  overall  level  of  exploration 
and  development  activity  in  one  or  more 
of  the  sale  areas. 

Options  for  ControUing  the  Timing  of 
OCS  Activities 

Defer  the  lease  sale  until  certain 
conditions  are  met  such  as  the 
completion  of  environmental  studies,  the 
development  of  a  needed  environmental 
protection  technology,  or  the  completion 
of  e:q}loration  and  development  on- 
existing  leases  in  the  area. 

Proceed  with  leasing  and  exploration 
in  the  area,  but  allow  development  to  be 
deferred  until  certain  conditions  are  met 
such  as  demonstration  of  Improved 
environmental  protection  measures  or 
substantial  increase  in  oil  prices. 

Proceed  with  exploratory  drilling 
under  Federal  management,  but 
pos^Kme  leasing  and  development  until 
environmental  concerns  have  been 
resolved  and  energy  production  benefits 
are  higher. 

Environmental  CoMtrol  and  Mitigation 
Options 

oaspUlKisk 

At  die  Task  Forae  briefings  and 
workshc^M  a  number  of  poesibilities 
were  suggested  for  reducing  the  risk  of 
damages  from  oil  vills.  Many  of  these 
could  apply  to  all  sources  of  oil  spills 
affecting  the  marine  environment  or  all 
OCS  operations.  Soch  options  are 
summarized  in  Section  VI  addressing 
prqnammatic  diaages. 

The  following  options  for  reducing  the 
risk  of  oil  spill  damages  in  one  or  more 
of  the  three  sale  aseas  reflect  the  fact 
that  tanker  transportation  is  a  primary 
source  of  oil  spill  ibk  and  that  systems 
for  die  preventirau  containment,  and 
cleanup  of  oil  spills  from  tankers  and 
from  OCS  facilities  can  be  coordinated 
to  achieve  effidenl  reductions  in  the  risk 
of  damaging  oil  spills  from  both  sources: 

Improve  oil  spill  prevention, 
contingency  planning.  tra|ectaiy 
analjrsis,  containiaent,  anid  deannp 
drills  and  capabiUty  in  the  sale  area. 
This  coold  be  reqafred  of  industry 
through  several  possible  medianisms 
indudtog  lease  stipulations. 


Adopt  and  make  mandatoiy  the  use  of 
U.S.  Coast  Guard  (USCG)  dedgnated 
vessd  traffic  lanes  in  die  sale  area. 

Allow  State  and  local  governments  a 
greater  role  in  establishment  of  vessel 
traffic  lanes  in  die  sale  area. 

Install  a  USCG  radar  or  Global 
Positioning  System  traffic-control 
system  to  monitor  vessels  in  arees  near 
the  coast  in  the  sale  area. 

Require  more  frequent  realistic 
exerdses  to  test  OCS  lessees' 
contingency  plans  for  spills  from  rigs, 
platforms,  and  tankers  carrying  0(^  oiL 

Require  pipelines  instead  of  tankers 
for  transportation  of  OCS  oil  to  shore 
and  subsequendy  to  refining  arees.  This 
might  be  required  as  a  stipulation  for  all 
leases  in  the  sale  or  for  leases  vtbete  the  - 
oil  discovery  on  die  tract  or  in  nearby 
tracts  exceeds  a  level  determined 
according  to  a  formula  which  takes  into 
account  the  economics  of  produdng  and 
transporting  oil  under  specific  oil  prices. 

Limit  the  total  size  of  tankers  used  to 
transport  oil  from  leases  in  the  sale 
area;  require  them  to  be  double- 
bottomed;  limit  the  siae  of  individual 
tanks;  require  tankers  to  have  special 
maneuverability-enhancing  features 
(e.g.,  bow  thrusters]. 

Encourage  or  require  lessees  in  the 
sale  area  to  relocate  non-OCS  tanker 
traffic  generally  away  from  stationary 
OCS  rigs  and  platforms. 

Require  lessees  to  permanendy  staff 
pre-positioned  equipment  with  trained 
personnel,  and  require  that  the 
equipment  be  maintained  always  at  fiill 
readiness. 

Require  OCS  development  plans  in 
the  sale  area  to  indude  oil  spill  risk 
offset  measures  such  as  capturing  oil 
from  natural  seeps,  increasing  oil  qtill 
containment  capability  in  the  area,  or 
reducing  the  volume  cl  oil  tanker 
transport  in  the  area.  (Oil  spill  risk 
offsets  could  be  reviewed  by  reference 
to  a  National  Oil  ^ill  Risk  Assessment 
discussed  in  Section  VI.} 

Pre-approve  acceptable  dispersants  to 
allow  their  immediate  use  in  die  event 
of  a  spill  involving  pro-specified  oils, 
locations,  and  conchtions  in  the  sale 
area,  thereby  avdding  delays  that  could 
result  while  tests  are  being  conducted  to 
determine  the  accept^ility  of  the 
dispersants. 

Include  a  stipokttoB  in  die  leases  in 
the  sale  area  requiring  a  special  bond  or 
certification  of  finandal  responsibility 
toe  mitigation  and  cooqiensation  for  dl 
spill  damages. 

Increase  \JRi&  capability  to  monitor 
and  enforce  cciiqibance  with  existing  oO 
spill  prevention  regulations  on  rigs  and 
platforms  in  die  sale  area,  and  increase 
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frequency  of  regular  and  surprise 
inspections. 

Require  lessees  to  condud  oil  spill 
prevention  training  for  new  workers  on 
platforms  and  rigs  in  the  sale  area,  and 
require  periodic  refresher  training  of 
employees. 

Fund  additional  research  and 
development  on  cleanup  and 
preservation  of  oiled  wildlife  spedes 
present  in  the  sale  area. 

Effects  on  Touriam 

Require  industry  to  mitigate  economic 
losses  from  any  foregone  tourism  caused 
by  the  environmental  effects  of  or  by  the 
mere  presence  of  OCS  development  in 
the  sale  area.  Some  suggested  that  a 
mitigation  fee  could  be  paid  to  a  local 
organization  for  developing  tourist 
attractions  and  promotiiig  tourism. 

Effects  CD  Commetdal  Fiiliing 

-  The  following  options  have  been 
suggested  to  the  Task  Force  for  reducing 
effects  on  commerdal  fishing  in  each  of 
the  sale  areas: 

Establish  liais<m  offices  with  the 
fishing  industry,  to  provide  a 
conununications,  mediation,  or 
dearinghouse  function,  to  be  staffed  by 
personnel  regarded  as  "neutral." 

Impose  appropriate  seasonal  or  areal 
limits  on  geological  and  geophysical 
survey  (G  &  G)  work  and  OCS  drilling  in 
or  near  sensitive  spawning  or  larvae 
production  zones. 

Require  drilling  rigs  and  platforms  to 
be  placed  on  the  trad  in  a  location 
which  minimizes  interference  with  any 
active  fisheiy  over  that  tract 

Revise  or  reinterpret  MMS  regulations 
on  "diligence"  of  a  lessee  to  explore  and 
develop  a  tract  to  provide  flexibility  to 
temporarily  delay  G  &  G  or  other  work 
until  the  end  of  an  important  fish 
spawning  season. 

Require  specified  traffic  corridors  for 
crew  and  supply  vessels  servicing  OCS 
operations,  located  to  avoid  fixed-gear 
fisldng  areas. 

Effscts  on  Protactad  Lands  sod  Maiins 
Resources 

The  following  options  have  been 
suggested  to  the  Task  Force  for  reducing 
effects  on  protected  lands  in  each  of  the 
sale  areas: 

Require  consideration  of  resource 
values  of  protected  areas  when 
determining  whicb  tracts  to  offer  for 
lease. 

Require  spedal  oil  spill  contingency 
plans,  trajedory  analysis,  containment 
drills,  and  capability  (e.g.,  pro- 
positioning extra  equipment)  for  leases 
issued  near  proteded  areas. 


EBScts  OB  PnlsGlsd  Spedss  and  Ottsr 

WlUUfs 

The  following  options  have  been 
suggested  to  the  Task  Force  for  reducing 
effects  on  protected  spedes  in  each  of 
the  sale  areas: 

Impose  seasonal  or  areal  limits  on 
seismic  data  collection  and  other  OCS- 
related  activity  during  times  or  in  areas 
of  particular  importance  to  marine 
mammals,  e.g.,  near  major  seasonal 
haul-out  areas  and  during  whale 
migration  times. 

Require  vessels  conducting  seismic 
data  collection  to  stop  immediately  if 
they  observe  marine  mnmnmiM  in  die 
vicinity. 

Effects  on  Watar  Quality 

The  following  options  have  been 
suggested  to  the  Task  Force  for  reducing 
effects  on  water  quality  in  each  of  the 
sale  areas: 

Require  zero-discharge  drilling  rigs 
and  platforms,  through  lease  stipulations 
or  EPA  National  Pollutant  Discharge 
Elimination  Systenu  (NPDES)  permits 
under  the  Qean  Water  Act 

Require  lessees  to  monitor  for  long- 
term  impacts  of  drilling  muds  and 
cuttings  and  chronic  operational 
discharges. 

Require  further  government  or 
industry  research  on  environmental 
impacts  of  drilling  muds  and  cuttings 
and  chronic  operational  discharges. 

Changes  b  Onahoca  Infrastnictun  and  Land 
Use 

The  following  options  have  been 
suggested  to  the  Task  Force  for  reducing 
effects  on  infrastructure  and  land  use  in 
each  of  the  sale  areas: 

Consolidate  facilities  at  onshore 
locations. 

EstabUsh  a  mechanism  for  the  Federal 
Government  to  provide  coordination  or 
mediation  if  OGS-related  onshore 
development  causes  a  serious  conflid 
with  other  existing  or  planned  land  uses. 

Increase  efforts  to  antidpate 
necessary  onshore  development  and 
require  lessees  to  finance  a  laiger  part 
of  the  State  and  local  planning  process 
relating  to  such  development 

Establish  a  mitigation  fee  program  in 
which  OCS  companies  contribute  to  a 
fund  which  finances  projects  that  would 
mitigate  OCS  development  effects  on 
infrastructure  and  land  use.  Examples 
indude:  construction  of  additional 
infrastructure  (sewage  and  water 
treatment  schools),  funding  sodal 
welfare  programs,  provision  of  new 
recreation  areas. 

Prohibit  OCS-related  onshore 
development  in  areas  i^iere  it  does  not 
now  exist 

Phase  OCS  activities  with  die  goal  of 
achieving  a  relatively  constant  level  of 


loads  on  environmental  resources  and 
demands  for  onshore  siqipoit  facilities. 
In  general  new  oil  and  gas  activities 
would  be  delayed  until  existing  projects 
have  been  completed  or  have  at  least 
begun  to  phase  down  their 
environmental  loads  and  demands  for 
onshore  support 

Phase  development  activities  to  also 
reduce  the  peak  loads  resulting  from  oil 
and  gas  production  by  delaying  the 
startup  of  new  production  capadty  until 
production  from  existing  platforms  and 
wells  has  begun  its  natural  decline.  In 
areas  with  no  existing  development 
phasing  OCS  activities  can  slow  the 
buildups  in  environmental  loads  and 
onshore  support  demands,  providing 
more  time  for  the  preparation  of  onshore 
responses  and  fadlities.  Options  for 
achieving  such  phasing  include  controls 
over  the  number  and  location  of  tracts 
offered  for  lease,  of  leases  actually 
issued,  over  the  timing  of  exploratory 
drilling  permit  approvals,  or  over 
development  plan  approvals. 

Require  the  consolidated  use  of 
pipelines  by  lessees  of  tracts  near  each 
odier. 

Allow  lessees  in  the  sale  areas  a 
longer  time  to  develop  a  trad  eidier  by 
issuing  longer  lease  terms  or  by  relaxing 
diligence  requirements  at  the 
development  stage. 

in.  CoDoenis  and  Options  Spadfic  to 
Sale  91 

A  Environmental  Concerns 

Hie  Task  Force  conducted  a  two-day 
public  workshop  in  Areata.  Calffomia. 
The  following  concerns  were  ejqiressed 
during  the  panel  presentations, 
discussions,  and  the  public  comment 
period: 

OU  Spill  Risk 

The  Task  Force  heard  that  the  oil  spill 
risk  in  northern  California  is  high  due  to 
Alaska  North  Slope  tanker  traffic  bound 
for  San  Francisco,  Long  Beach,  and  the 
Panama  CanaL  OCS  activity  would  add 
to  these  risks.  The  Task  Force  was  told 
not  to  "add  new  risks  on  top  of  the  risks 
we  already  face  from  Alaska  tankers." 

Effects  on  Tourism 

Many  speakers  stated  that  heavy 
industry  is  incompatible  with  the  image 
local  communities  want  to  projed  in 
order  to  encourage  tourism. 

Many  also  said  that  visible  offshore 
rigs  and  platforms  would  alter  die  image 
of  the  spectacular,  rugged,  and 
undeveloped  coast  and  would  reduce 
the  number  of  tourists  attracted  to  die 
cocwtalarea. 

Speakers  expressed  fears  diat  an  oil 
spill  would  kill  marine  life,  which  is  a 
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Bfisclfl  on  CuiiuuBTCial  Flihtng 

TbB  oomnMRisI  f^f^^fl  caotiibations 
to  the  northern  Colifbniia  economy  (ex< 
veaul  vahie  t32  milUon  in  1985)  ooold 
be  adversely  affected  by  OCS 
development,  according  to 
representatives  of  local  governments 
and  fishing  coDcecns. 

ThaTssL  Force  was  told  that 
exploratlan  and  development  of  the 
OCS  would  diminate  significant 
Dortions  of  the  narrow  continental  shelf 
trom  access  by  trawL  Trawling,  the 
fighing  method  most  susceptible  to 
displacement  by  offshore  oil  and  gas 
actfvities,  accounts  for  45  percent  of  the 
catch. 

Some  speakers  said  the  oil  and  gas 
industry  was  responsive  to  fishermen's 
reports  of  debris  left  on  the  ocean  floor 
by  removing  the  debris. 

Effects  on  lYotected  Lands 

Concerns  were  expressed  tibat  air 
emissions  from  OCS  development  could 
degFsde  Ae  air  quality  In  Redwoods 
National  Park,  an  area  having  Class  I 
status  which  prohibits  degradation. 

Workshop  participants  expressed 
concern  Aat  ofl  spills  would  pose 
threats  to  nstionid  conservation  system 
units  (Redwoods  National  Park.  Point 
Reyes  National  Seashore,  and  Golden 
Gate  National  Recreation  Area;  Castle 
Rock,  Humboldt  Bay,  San  Pablo  Bay, 
Farallon,  Point  Reyes,  and  San 
FtandsGO  Bay  National  V^dlife 
Refuges;  King  Range  National 
Conservation  Area;  Cordell  Bank  and 
Gulf  of  the  FaraUooes  National  Marine 
Sanctoraries)  and  State  parks. 

Effects  on  Protected  Species 

Speakers  stated  that  several  spedes, 
induing  gray  and  hnmpbadi  whales, 
wUdi  reeidB  in  and  migrate  tiirou^  tiie 
proposed  sale  areas  would  be  adversely 
afEsctad  by  chronic  poUutants.  oil  spills, 
seismic  sorveys,  and  Increased  marine 
vend  traffic. 

Changes  in  Onshore  lofrastractnre  and 
Land  Use 

Some  local  government 
representsttves  stated  that  the 
infrastructure  of  the  coast  adjacent  to 
the  propoeed  sale  area  may  not  be  aUe 
to  absoffb  the  influx  of  woritsn  and  tiwir 
famiUes.  Popolation  increases  that 
typically  acoompany  oil  and  gas 
develoinneBt  may  oveik>ad  existing 
schools,  hwietag.  and  water  and 
sanitary  aystsms  Iha  area  may  beocne 
subject  to  cycles  of  economic  boom  and 
bast  wUck  have  ■«**— r*****^  oU  and 


gas 


iti 


Rough  Seaa 

Generally  rough  seas  and  frequent 
storms  may  affect  tiie  indnstiy's  ability 
to  operate  platfbnna  and  facilities  safely 
and  to  effectively  omtain  and  dean  up 
oil  spills,  according  to  many  workshop 
speakers. 

Operations  in  a  Seiaooically  Active  Area 

Woricshop  participants  expressed 
concern  tiiat  eartfiqaakes,  underwater 
landslides,  and  tsunamis  pose  potential 
threats  to  offshore  aKploration  and 
development  equipment  and  facilities. 
The  seismic  risk  in  fte  Eel  River  Basin  is 
as  high  or  hi^er  than  any  part  of  the 
continental  margin  with  tiie  possible 
exception  of  the  sooth  coast  of  Alaska. 
The  Eel  River  Basin  is  locsted  at  the 
Junction  of  three  teotonic  plates:  Gorda 
Plate,  North  Ameri<Bn  Plate,  and  the 
Pacific  Plate.  The  Task  Force  was  told 
that  the  associated  seismic  activity  does 
not  necessarily  i»eolude  eventual 
offshore  development,  but  it  does 
require  that  seismic  engineering  be 
incorporated  expUdtly  into  the  OCS 
development  process. 

B.  Sale  91  Optioas  I 

The  following  options  have  been 
presented  to  the  Task  Force  in  its 
briefings  or  woricsiwps: 

Current  Sale  91  Pn^sal 

The  area  studied  for  potential  leasing 
in  the  Sale  91  draft  environmental 
impact  statement  (BIS)  induded  52 
blocks  in  the  Eel  River  Basin  offshore 
Humboldt  County  (more  specifically, 
offshore  Eureka  and  Areata]  and  163 
blocks  in  the  Point  Arena  Basin  ofiiBhore 
Mendocino  County.  The  study  area 
encompasses  1.1  million  acres,  or  4 
percent  fd  the  planning  area.  The 
available  acreage  ganerally  ranges  fa^m 
3  to  27  miles  from  shore.  The  exceptions 
are  buffers  adjacent  to  Trinidad  Head, 
Fort  Bragg.  Point  Arena,  and  Point 
Delgada  Areas  of  Spedal  Biological 
Significance  (ASBSTs).  Deferred  at  the  5- 
year  program  stage  were  blocks  in 
greater  than  900  meters  of  water, 
acreage  off  Punta  Gorda.  and  the  buffers 
tea  tiie  ASBS's  noted  above. 

In  addition  to  specific  block  deferrals 
instituted  in  the  5-Year  Program,  the 
Secretary  of  the  blerior  committed  to 
include  similar  levels  of  protection  as 
were  {Htivided  in  the  lease  sale 
stipulations  few  Saks  73  and  80,  offshore 
southnn  Califixnia.  The  Sale  91 
proposal  indudes  these  spedal 
protections,  whidi  are  intended  to 
address  sensitive  bitdogiial  resources, 
archaeological  resources,  military  use 
areas,  transportation  of  hydrocarbui 
pcodttcts.  oooflicts  with  commocial 


fisheries,  persmmel  training  pcograma, 
oil  spill  response  requirements,  onshore 
facilities,  disposal  of  drilling  dischaiges, 
and  air  quality. 

The  prelease  process  for  Sale  91  was 
suspcmded  in  June  1968  after  the 
publication  of  the  draft  EIS  (October 
1987]  and  completion  of  the  EIS  hearings 
(February  1988).  Proceeding  with  the 
sale  process  as  originally  planned  would 
entail  the  development  of  a  final  EIS  (or 
an  environmentaJ  assessment  or  new 
draft  or  supplemental  BS,  if  new 
information  warrants). 

Under  the  existing  prelease  process, 
the  environmental  analyses  ia  the  final 
EIS  will  be  synthesized  and 
inc(Nporated  into  a  Secretarial  Issue 
Document  (SID),  which  provides 
additional  economic  and  qualitative 
analyses  for  the  Secretary.  Upon 
completion  of  dedsion  materials, 
decisions  on  the  configoration,  terms, 
and  conditions  of  the  proposed  Notice  of 
Sale  would  be  made.  Comments  frran 
the  Governor  or  executives  of  affected 
local  governments  on  the  size,  timing, 
and  location  of  the  proposal  are  sought 
pursuant  to  the  consultation 
requirements  of  the  OCS  Lands  Act  The 
Secretary  is  required  to  accept  the 
recommendations  of  the  Governor  [and 
may  accept  the  recommendations  of  the 
executives  of  affeded  k>cal 
governments]  if  they  provide  for  a 
reasonable  balance  between  the 
national  interest  and  the  well-being  of 
the  dtizens  of  the  affected  State.  Based 
on  these  consultations  and  the 
balancing  consideration,  the  final  sale 
could  be  substantially  different  in 
configuration  and  spedal  protection 
than  originally  studied  as  the  i»tiposal. 
The  acreage  offered  for  lease  and  the 
conditions  applying  to  the  lessee  are 
announced  pubUdy  in  a  Notice  of  Sale. 

Sale  Configuration  Options 

Proceed  with  the  usual  sale  process 
beginning  with  the  area  studied  in  the 
EIS. 

Governor  Deukmejian's  ProposaL  hi 
addition  to  the  areas  deferred  from  Sale 
91  thus  far  in  the  prelease  process. 
Governor  Deukmejian's  comments  on 
the  draft  EIS  requested  extension  of  the 
ASBS  buffers  to  a  full  8  miles  fit>m  the 
sesward  boundary  of  tie  A^S's.  (The 
buffers  currentiy  extend  6  miles  from  the 
shoreline;  some  of  the  ASBS's  are 
located  entirely  on  land  while  others 
extend  into  the  State  ttdelands.) 

Congressman  Panetta's  Proposal:  In 
addition  to  the  areas  defeired  from  Sale 
91  thus  far  in  the  prelease  process. 
Congressman  Panetta'k  proposal 
sofamitted  during  the  devdopment  of  die 
current  5-year  program  would  create  a 
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coastal  buffer  of  about  6  miles  from 
shore  in  die  northern  group  of  available 
blocks  and  over  about  15  miles  from 
shore  in  the  southurn  groiq>.  bi  addition. 
Congressman  Panetta's  proposal  limits 
the  offering  of  selected  bloda 
tiiroughout  the  California  OCS  to  50 
blocks  total  within  the  current  6-year 
program. 

Offer  "gas  onljr"  leases  in  the  northern 
portion  of  the  Sale  91  area.  Leases 
would  convey  no  rights  to  produce  oil 
should  it  be  discovered;  however, 
condensate  could  be  produced. 

Offer  only  blocks  in  Eel  River  Basin. 

Offer  only  blocks  in  Point  Arena 
Basin. 

Defer  areas  subjed  to  geologic 
hazards. 

Reconfigure  sale  to  avoid  commerdal 
fishing  conflicts.  The  Task  Force  heard 
options  which  included: 

•  Defer  blocks  to  avoid  conflicts  with 
Dover  and  Petrale  sole  spawning  and 
fishing  pounds; 

•  Defer  areas  near  the  mouths  of 
important  estuaries  to  proted  fish  and 
sheUfish  resources; 

•  Defer  blocks  in  the  southern  pOTtitm 
of  the  Point  Arena  basin  to  reduce 
potential  ofl  qrill  risk  to  the  Farallan 
Islands/Point  Reyes  areas. 

•  Defer  all  tracts  witii  annual 
commerdal  fishhig  catches  exceeding 
one  million  pounds. 

Environmental  Control  and  Mitigation 
Options 

OUSpfflRidc 

Require  additional  protection  for  Point 
Reyes  National  Seashore,  Redwoods 
Nationd  Paric,  and  Gulf  of  die 
Farallones  Nationd  Marine  Sanctnaiy 
through  increased  q)ill  containment 
capability  and  buffer  zones. 


EfEKlsaB< 

Limit  the  timing  of  seismic  8nrve]rs  to 
avoid  conflicts  with  fishing  seasons  and 
to  proted  Dover  and  Petrde  Sole 
spawning  and  nursery  areas. 

Air  Quality 

Require  mechanisms  to  insure  air 
quality  is  not  degraded. 

Lease  stqmlations  would  require  that 
offshore  facilities  meet  onshore  air 
quality  standards.  Residud  emissions 
could  be  mitigated  by  onahore  ofi^ts. 
Spedd  measures  should  be  undertaken 
to  prevent  degradation  of  Class  I  air 
quality  areas  (e.g.  Redwoods  Nationd 
Park). 

IV.  Conoens  and  Optfons  Spadfie  to 
Sale  98 

A.  Environmental  Concerns 

The  Task  Faroe  conducted  public 
workshops  hi  Carlsbad.  Los  Angeles, 


and  Santa  Baibara.  b  addition  to  the 
generd  oonceraa  smnmarizad  above,  die 
following  specific  concerns  were 
ejqiressed  during  the  pand 
presentations,  discasdms.  and  die 
public  comment  period: 

Reductions  in  Air  Quality 

Workshop  partic^Mnts  were  of  the 
opinicm  that  faicreasing  emissions  fron 
C>CS  ejqiloration  and  development 
would  exacerbate  the  air  quality 
problem  in  southern  California,  which 
suffers  bxim  the  worst  air  quality  in  the 
Nation.  The  majority  of  the  onshore  area 
adjoining  Lease  Sde  95  is  designated  as 
nonattainment  for  the  ozone  standard 
set  by  EPA  These  onshore  areas 
already  implement  stringent  emission 
control  standards  and  are  in  the  process 
of  adopting  measures  which  would 
cause  dramatic  lifestyle  changes  for 
southern  California  residents. 

OUSpUlRisk 

Potentid  effects  of  a  large  oil  spill  on 
the  heavily  used  beaches  in  southern 
California,  tourism,  fisheries,  and 
quaUty  of  life  were  major  concerns. 
Another  major  concern  was  the 
adequacy  of  present  oil  spill 
containment  and  deanup  techniques  in 
adverse  sea  conditions. 

Effects  on  Tourism 

Speakers  expressed  concern  thst 
changes  in  recreation  and  tourism 
patieras  and  expenditures  may  occur  as 
a  result  of  OCS  development  (for 
exanq>la.  according  to  some  witnesses, 
the  mere  si^t  of  OCS  rigs  may  deter 
tourists]  or  acddents.  Along  the 
southern  California  coast  recreation  is 
primarily  water-oriented,  frt>m  the 
standpohit  of  both  active  partidpation 
and  aesthetic  passive  aspects. 

Effects  on  Commerdd  Fishing 

The  Task  Force  heard  that  loss  of 
fishing  gear  such  as  crab  pots  could 
occur  due  to  entanglement  with  seismic 
boat  cables.  Competition  for  berthing 
space  and  support  services  and 
potential  economic  ramifications  codd 
occur.  Other  concerns  included 
reduction  in  harvestable  fish  (dbacore 
time,  rodcfishes.  Pacific  ocean  slirimp, 
California  halibut,  rock  crab,  and 
severd  spedes  of  sole]  and  invertebrate 
stocks  due  to  oil  spills,  num-made 
structures  blocking  trawl  areas,  debris, 
anchor  scars,  and  vessel  traffia 

Effects  on  Protected  Lands 

Speakers  stated  diat  there  is  a  need  to 
place  certain  areas  of  the  OCS 
permanently  off-limits  to  oil  and  gas 
development  in  order  to  proted  certain 
environmentally  sensitive  areas  of  the 


OCS  or  the  coast  Areas  diat  dMy  said 
should  be  constdersd  for  sach  ptotacMun 
indude:  Chaand  Islands  Nationd  Pric 
and  Santa  Monica  Mountains  Nationd 
Recreation  Area.  ni«ni»^»l  Islands 
Nationd  Marine  Sanctuary,  State  parks. 
State  Areas  of  Specid  Biologlcd 
Significance,  fishery  spawning  or 
nursery  areas,  and  die  mouths  of 
estuaries  and  rivers. 

Effects  on  Protected  ^>edes 

Workshop  speakers  sdd  that  the 
effects  of  noise  frran  OCS  ofl  and  gas 
exploraticm  and  development  may  affect 
behavior  of  marine  wuiminals  and 
seabirds.  In  particular,  this  codd  caass 
abandonment  of  rookeries  end  rh«ngi.f 
in  migration  routes.  Fhjniicd  disruption 
of  haulout  areas  and  rookeries  by 
pqwline  construction  and  ofl  spiU 
deaniq>  operations  mi^t  occur.  Seven 
endangered  whde  spedes  inhabit  the 
lease  sale  area  induding  the  gray, 
humpback,  fin,  sperm,  blue,  set  and 
right  whdes.  Two  threatened  marine 
mammals,  the  southern  sea  otter  and  the 
Guaddupe  fur  sesl,  inhabit  the  area. 
There  are  tiiree  endangered  turtles 
(leadierback.  green  and  olive  ridley)  and 
one  threatened  spedes  of  turtle 
(loggerhead)  in  the  area.  The  five 
endangered  spedes  of  birds  are: 
California  least  terns,  American 
peregrine  bloon.  bald  eagle.  Califrnria 
brown  pelican,  and  the  li^t-^botad 
dapper  raU. 

Effects  on  Water  Quality 

Some  witnesses  expressed  concern 
about  degradation  of  water  quahty  near 
platforms  doe  to  acute  and  chronic 
dischaiges  (ofl  qiiUs.  dispersants, 
drilling  fbids,  foimatlon  water,  and 
trace  metals).  The  water  quality  of 
Santa  Monica  Bay  has  bMn  seriously 
degraded  by  locd  mmddpd  disdiaigea. 
Discharges  from  OCS  development 
codd  impafr  the  recoveiy  of  the  Bay. 

Geologicd  Hazards 

Southern  California  is  a  seismically 
active  area.  Some  witnesses  expressed 
concern  about  fdlure  of  OCS  ofl  and  gaa 
related  structures  due  to  potentid 
earthquakes  which  could  resdt  in 
release  of  Itydrocsrbons  or  loss  of  Ufs. 

Changes  in  Onshore  Infrastructure  and 
Land  Use 

Some  workshop  partidpants  were 
concerned  that  further  development  in 
the  areas  could  result  in  incrnised 
traffic  on  roads  that  already  are  heavily 
used,  codd  resdt  in  consbnction  of 
pipelines  and  other  onshore  fsdlities 
that  would  interfere  with  existing  land 
uses;  and  wodd  resdt  in  increased 
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prodactkm  of  hazardous  and  non- 
hazardous  wastes  that  would  be  diCBcnlt 
to  handle  in  existing  disposal  facilities. 

Visoallmpacts 

Some  witnesses  were  concerned 
about  degradation  of  the  visual 
environment  caused  by  platform 
placement  o&hore  scenic  and  pristine 
areas  in  die  Sale  95  area. 

Marina  Transportation 

Witnesses  expressed  concern  about 
increased  risk  of  vessel  accidents,  due 
to  additional  crew  and  supply  boat  and 
shuttle  tanker  transits,  and  risk  of 
collision  with  additional  platforms 
o8$bon.  Southern  California  waters  are 
heavily  used  by  recreational  and 
commercial  vessels.  Long  Beach  harbor 
is  an  important  terminal  for  tankers 
carrying  crude  oil  from  Alaska  and  other 
areas  as  well  as  petroleum  products. 

B.  Cations  for  Sale  95 

The  following  options  have  been 
presented  to  the  Task  Force  in  its 
briefings  or  workshops: 

Current  Status  of  Sale  95  nanning 

The  area  identified  in  October  1987 
for  study  for  potential  leasing Jnchided 
approximately  8.7  million  acres  offshore 
southern  Califbmla  from  the  northern 
boundary  of  San  Lais  Obispo  County  to 
the  U.S.  Mexico  provisional  boundary. 
This  represents  22  percent  of  the 
planning  area.  Deferred  from 
consideration  at  the  5-year  program 
stage  were  the  following  areas:  blocks  in 
greater  dian  900  meters  of  water.  Santa 
Barbara  Channel  Federal  Ecological 
Preserve  and  Buffer  Zone;  blocks  within 
6  miles  of  the  Santa  Barbara  Channel 
Islands  National  Marine  Sanctuary; 
blocks  o&hore  Santa  Mimica  from  Point 
Duma  to  Long  Beach;  blocks  within  a 
coastal  buffer  ofbhore  Newport  Beach 
and  die  Irvine  Coast  Marine  Life 
Refuges  and  Heisler  Paric  ASBS;  blocks 
within  a  coastal  buffer  o&hore  San 
Diego  Marine  Life  Refuge  and  San 
Diego-La  Jolla  Ecological  Reserve  ASBS; 
the  area  offshore  San  Diego;  and  the  San 
Nicolas  Basin  Navy  Operating  Area. 
AdditionaUy,  at  the  initial  stages  of  Scde 
95,  the  Call  for  Information  and  Area 
Identification,  extensive  military  use 
areas  south  of  the  Channel  Islands  were 
deferred  from  consideration. 

As  with  Sale  91,  as  part  of  the 
decisions  on  the  5-Year  Program,  the 
Secretary  of  the  Interior  committed  to  a 
similar  level  of  protection  for  the  area 
resources  as  was  provided  in  the  Sale  73 
and  80  decisions. 

The  prelease  process  for  Sale  95  was 
suspended  in  February  1988.  The 
acreage  offriiore  Camp  Pendleton  and 


Oceanside  was  the  subject  of  a 
supplemental  Call  for  Information 
issued  in  November  1988.  Proceeding 
with  the  sale  process  would  entail 
completing  the  second  Area 
Identification  and  continuing  therefrom 
ivith  the  development  of  a  draft  HIS, 
distribution  of  the  EIS  for  public  review 
and  comment,  and  omduct  of  public 
hearings.  The  other  steps  of  the  leaaing 
process  would  follow  as  described 
above  for  Sale  91. 

Sale  Configuration  Options 

Proceed  with  the  usual  sale  process 
beginning  with  the  area  studied  in  the 
EIS. 

Governor  Deukmejlan's  proposal.  In 
addition  to  the  areas  deferred  to  date  in 
the  prelease  process  tor  Sale  95, 
Governor  Deukmejiaa,  in  comments  on 
the  Sale  95  Call  for  Information, 
requested  deferral  of  the  following  areas 
(The  Governor  did  note  the  opportunity 
for  directional  drilling  into  some  of  these 
areas.): 

•  Additional  1-mile  bsSer  zona  around  the 
following  ASBS'k  San  Miguel  SanU  Rosa, 
and  Santa  Cniz  Islands;  Santa  Barbara  Island 
and  Anacapa  Island:  San  Clemente  Island: 
Santa  Qara  Island,  Subareas  1-4;  San  Diego- 
La  Jolla  Ecological  Reserve;  Heisler  Paric 
Ecological  Reserve;  and  San  Diego  Marine 
Ufe  Refuge; 

•  Tracts  in  the  6-niile  buffer  from  the 
seaward  boundary  of  the  ASBS  from  Mugu 
Lagoon  to  Latigo  Point  at  the  border  of 
Ventura  and  Los  Angelas  Counties; 

•  Tracts  in  tlie  3-mile  buffer  from  the 
seaward  boundary  of  the  California  oil  and 
gas  sanctuaries  includiqg  portions  of  areas 
off  San  Luis  Obispo,  Orange,  and  San  Diego 
Counties,  as  well  as  part  of  Santa  Catalina 
Island: 

•  Blocks  offshore  Daaa  Point  Santa 
Catalina  Island,  San  Disgo  County,  San  Luis 
Obispo  County,  and  Saata  Monica  Bay  area, 
and  the  beaches  from  Point  Mugu  to  Point 
Fermin  which  liad  been  deleted  from  past 
lease  sales; 

•  Blocks  within  12  mles  of  shore  within 
the  range  of  the  southern  sea  otter, 

•  Blocks  in  the  vessel  precautionaiy  area 
off  tlie  Ports  of  Long  Beach  and  Los  Angeles; 
and 

•  Blocks  ofbhore  Saa  Diego. 
Congressman  Panetta's  proposal:  In 

addition  to  the  areas  deferred  from  Sale 
95  thus  far.  Congressman  Panetta, 
during  the  development  of  the  current  5- 
Year  Program,  identified  for  deferral  all 
blocks  seaward  of  the  southern 
extension  of  the  southern  sea  otter  range 
from  San  Simeon  Point  to  the  northern 
boundary  of  the  planning  area,  blocks 
seaward  of  the  Santa  Monica  Bay 
deferral,  blocks  in  the  Los  Angeles-Long 
Beach  Harbor  arecu  and  blocks  within  a 
coastal  buffer  runniqg  south  from 
Huntington  Beach. 


In  addition.  Congressman  Panetta 
would  limit  the  offering  of  specified 
blocks  throughout  the  California  OCS 
areas  to  50  blocks  total  writhin  the 
current  5-year  program.  Included  in  this 
category  are  blocks  adjacent  to  the 
buffer  at  the  southern  portion  of  the 
southern  sea  otter  range,  three  blocks  at 
the  southwestern  tip  of  his  suggested 
Santa  Monica  Bay  area  deferral,  and 
blocks  beyond  his  suggested  buffers 
offshore  Dana  Point  and  from  San 
Clemente  to  La  Jolla. 

Congressman  Regula's  proposal:  In 
addition  to  the  areas  deferred  from  Sale 
95  to  date,  Congressman  Regula's 
proposal  submitted  duriqg  the 
development  of  the  current  5-Year 
Program  includes  the  six  northernmost 
rows  of  blocks  in  the  planning  area. 

Split  the  sale  in  order  to  offer 
separately  (or  in  some  combination] 
blocks  in  the  Morro  Bay  area,  blocks 
near  existing  leases  in  the  Santa  Maria 
Basin,  blocks  in  the  Santa  Barbara 
Basin,  blocks  near  existing  leases 
offshore  Los  Angeles  Covnty.  and 
blocks  sohth  of  the  Los  Angeles/Orange 
County  boundary.  Because  of 
differences  in  the  levels  of  existing 
development  and  varying  environmental 
concerns,  different  timing,  deferrals,  and 
mitigation  measures  could  be  applied  to 
these  separate  areas. 


Environmental  Control  and  Mitigation 
Options 


Air  Quality  Options 

Have  DOI  issue  final  regulations 
based  on  the  January  1989  Notice  of 
Proposed  Rulemaking,  vAdcii  expanded 
regulatory  controls  and  nitigatton  to  all 
exploration  and  development  activities 
on  the  California  OCS  and  established 
more  stringent  compliance  requirements 
for  California  OCS  activities. 

Have  DOI  issue  regulations  that 
assure  equivalence  in  thfe  requirements 
applicable  to  OCS  facilities/activities, 
as  compared  to  facilities/activities 
onshore  or  in  State  waters,  but  do  not 
require  OCS  facilities  to  meet  exactiy 
the  same  standards  as  for  onshore.  For 
example,  the  regulations  might  use  a 
"sliding  scale"  system  to  impose  less 
stringent  restrictions  on  OCS  facilities 
whidh  are  relatively  further  offshore. 

Have  DOI  issue  regulations  which 
would  require  OCS  facilities  and  related 
activities  to  meet  the  same  emission 
requirements  as  well  as  procedural  and 
enforcement  requirements  as  apply  to 
similar  facilities  onshore.  This  approach 
might  include  a  requirement  for  DOI  to 
consult  with  EPA  or  a  requirement  that 
DOI  obtain  EPA  certification  that  the 
OCS  facility/activity  meets  appropriate 
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standards  applicable  to  onshore  and 
State-waters  fadlities/activitiea. 

Transfer  legal  jurisdiction  over  OCS 
air  emissions  out  of  the  OCS  Lands  Act 
(administered  by  DOI]  and  put  OCS 
facilities  and  related  activities  under 
jurisdiction  of  the  Qean  Air  Act 
(administered  by  EPA  the  State,  and 
local  Air  Quality  Management  Districts 
(AQMD]). 

Establish  one  or  more  AQMDs  on  the 
Federal  OCS.  with  an  implementation 
plan  to  be  developed  by  MMS  or  EPA 
The  OCS  AQMDs  would  negotiate  witii 
the  adjacent  onshore  AQMDs  to 
allocate  allowable  emissions  within  the 
same  air  basin  (or  emissions  which 
affect  more  than  one  air  basin].  The 
allocation  among  the  various  AQMDs 
would  be  subject  to  approval  by  EPA. ' 

Extend  control  reqidrements  to  crew 
and  supply  boats,  which  witnesses 
stated  may  account  for  as  much  as  50 
percent  of  the  OCS-related  air 
emissions.  There  are  two  types  of 
controls.  One  involves  physical  changes, 
such  as  engine  modifications  and  fuel 
switching.  The  second  type  of  control  is 
operational,  such  as  a  speed  limit,  or  a 
boat-pooling  requirement 

Require  new  sources  within  25  miles 
of  shore  to  apply  Lowest  Achievable 
Emission  Rate  (LAER)  or  Best  Available 
Control  Technology  (BACT).  when 
offshore  of  a  nonattainment  or 
attainment  area,  respectively.  The 
precedfaig  requirements  could  apply  to 
both  stationary  and  mobile  oAdiore 
sources. 

Require  new  stationary  and  mobile 
sources  locating  ofbhore  of  a 
nonattainment  area  to  ofEtet  emissions 
in  the  same  manner  as  required  for 
onshore  sources. 

Require  new  emission  sources 
locating  offshore  of  a  nonattainment 
area  to  offset  emissions  at  a  ratio  of  1:1 
to  prevent  an  increase  in  emissions,  or 
to  offset  emissions  et  a  ratio  of  greater 
than  1:1  to  assure  a  net  reduction  of 
emissions.  The  preceding  requirement 
could  apply  to  both  stationary  and 
mobile  offshore  sources.  New  sources 
located  offshore  of  an  attainment  area 
would  be  required  to  offset  emissions 
only  when  a  threshold  emissions  limit  is 
surpassed. 

^courage  the  use  of  non-traditional 
offsets,  for  example,  reduction  of  mobile 
source  emissions  through  fleet 
conversion  and  carpool  programs. 
Carpool  programs  are  an  example  of  an 
offset  that  also  could  have  energy 
conservation  benefits. 

Establish  a  mitigation  fee  program  to 
provide  an  alternative  method  for  new 
sources  to  acquire  o&ets.  The  new 
source  would  pay  a  fee  to  a  designated 
agency,  such  as  the  AQMD.  The  Agency 


would  be  responsible  to  identify, 
develop,  and  certify  the  o&ets.  This 
program  would  emiriiasize  the 
develcqiment  of  ncm-traditional  offsets. 

Require  the  ad(q>tion  of  an  inspection 
and  maintenance  plan  to  reduce  fugitive 
emissions  from  OCS  fric^ties. 

Require  crew  and  supply  vessels  to 
operate  from  ports  nearer  to  rigs  and 
platforms. 

Require  all  non-emergency  pumps, 
compressors,  and  other  equipment  on 
OCS  platforms  and  rigs  to  be  powered 
by  electricity.  This  option  assumes  that 
stringent  air  pollution  control  equipment 
would  be  instfdled  at  the  power  plant 
(whether  onshore  or  offshore]  generating 
the  electricity. 

Require  DOI  to  participate  in  the 
onshore  evaluation  and  planning 
process.  Onshore  air  quality  agencies 
must  periodically  evaluate  their  air 
quality  program  to  determine  whether 
projected  emission  reductions  are  in  fact 
occurring  and  whetiiier  the  reductions 
are  having  the  desired  effect  Additional 
OCS  measures  would  be  adopted  if 
necessary  in  lig^t  of  the  review. 

Reqiiire  DOI  to  issue  air  quality 
perm:-^  for  ell  existing  and  new  OCS 
sources.  The  permits  would  be 
analogous  to  onshore  permits  issued  by 
local  air  pollution  control  districts  and 
would  specify  enforceable  emission 
limits.  Iliese  permits  would  also 
facilitate  the  use  of  o&ete  from  OCS 
sources  because  the  oSsete  from  other 
OCS  sources  would  be  more  easily 
verifiable. 

Oa  Spin  Ride 

Encourage  or  require  industry  to 
relocate  non-OCS  tanker  traffic  outeide 
the  Sante  Barbara  Channel,  and 
generally  away  from  stetionary  oil/gas 
platforms. 

Install  a  USCG  radar  or  Global 
Positioning  System  traffic-control 
system  to  direct  vessels  in  the  Sante 
Barbara  Channel 

Move  the  USCG  vessel  traffic  lanes 
entirely  out  of  the  Sante  Barbara 
Channel. 

Move  the  southbound  USCG  vessel 
traffic  lane  out  of  the  Santa  Barbara 
Channel  because  that  is  the  lane  used 
most  often  by  laden  oil  tankers  in  Ais 
area  (i.e.,  Alaska  oU  tankers  heading  for 
Long  Beach]. 

V.  Concerns  and  Optioiis  Specific  to 
Sale  116.  Part  n 

A.  Environmental  Concents 

The  Task  Force  held  Workshops  in 
Tallahassee,  Fort  Myers,  Miami  and 
Key  West  Florida.  The  following 
concerns  were  expressed  during  the 
panel  presentetions,  discussion,  and 
public  comment  period: 


OU  Spin  Risk 

Citisens  and  dacted  officials  raisad  a 
number  of  concerns  about  die  risk  of  oil 
spills  and  die  ability  of  industry  or 
Government  to  clean  up  after  a  major 
spill  Nearly  every  qieaker  indicated 
that  any  increased  risk  of  an  oil  ^ill  te 
too  great  to  accept  te  mangrove- 
seagrass-coral  ecosystems.  Speakers 
said  tiiat  the  oil  spiU  response  to  die 
Exxon  Valdez  spUl  shows  the  oil 
industry  is  not  really  prepared  to  f^^^n 
up  spills. 

Speakers  noted  that  current  oil  qiill 
risks  are  already  hi^  in  southwest 
Florida  due  to  existing  oil  tanker  traffic 
to  die  soudi  of  the  area  and  through  die 
area.  The  cumulative  effect  of  oil  drilling 
and  assodated  development  would 
hicrease  those  risks. 

Speakers  pointed  out  that  if  oil  is 
developed,  it  will  probably  be  brought 
ashore  vte  tankers.  Tankers  pose  far 
more  significant  risks  of  oil  spills  than 
pipelines. 

Workshop  partidpante  expressed 
concern  that  attempting  to  remove  oil 
from  mangroves,  corals,  and  sandy-  or 
mud-bottom  estuaries  would  exacerbate 
ecological  damage  caused  by  the  spilled 
oil. 

The  mangrove  forests,  cmal  reeb.  and 
seagrass  oonununitiea  contected  by  an 
oil  spill  hi  Panama  have  sufiiBred 
extensively  and  shown  littie  sign  of 
recovery  in  2  years  since  the  spill  The 
same  could  happen  in  southwestern 
Florida  according  to  woricshop 
partidpante. 

Oil  and  gas  taidustry  representetives 
steted  that  drilling  and  producing 
operations  o&hore  Florida  are  expected 
to  pose  relatively  low  environmental 
risk  due  to  shallow  water  and  low 
pressure  and  high  viscosity  oil  likely  to 
be  found  bi  oil  and  gas  reservoirs. 

Effecte  on  Tourism  and  Recreation 

Many  oommenters  steted  that  touriste 
would  avoid  Florida's  west  coast  and 
Keys  if  ofbhore  oil  and  gas  were 
developed  there,  mdiich  could 
substantially  damage  the  Stete's  largest 
industry. 

Speakers  were  concerned  that  corals, 
which  are  a  major  tourist  attraction,  are 
extremely  sensitive  to  pollutante  and 
turbidity  from  drilling  mud  discharges. 

The  Task  Force  was  told  that 
recreational  and  pleasure  craft  would 
have  to  compete  for  limited  dock  space 
with  oil  and  gas  equipment  and  supply 
vessels. 

Effecte  on  Commercial  Fishing 

Woricshop  partidpante  raised  the 
following  concerns: 


I 
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The  oommflrdal  and  racreatioiial 
fisheries  in  Florida,  whidi  generate  a 
combined  eoononric  tnuMct  of  over  $1^ 
biUkn  annnally.  ooold  lie  adversely 
affected  by  CXS  development 

Eggs,  larvae,  and  Juvuiile  fish  are 
susceptible  to  duonic  pollutants  and 
acute  oil  spills. 

Development  would  disrupt 
productive  marine  resource  habitats 
such  as  estuaries,  seagrass  beds,  and 
axalneb. 

Effects  on  Protected  Lands 

Federal.  State,  and  local  governments 
as  well  as  private  oiganizafions  have 
invested  millions  of  dollars  to  purchase 
much  of  the  coastal  lands  in  southwest 
Florida  for  nature  preserves,  public 
recraation.  and  shorelhie  protection.  Hie 
United  Nations  has  designated 
Everglades  National  Pane  and  Fort 
Jefferson  National  Monument  (Dry 
Tortugas)  ecosystem  as  an 
"International  Biosphere  Reserve."  If  an 
oil  spill  or  chronic  pollution  from  oil  and 
gas  drilling  operations  were  to  occur 
and  foul  these  areas,  the  raason  for  their 
designation  (i.e..  the  protection  of  the 
Florida  Everglades]  would  be 
irreparably  damaged,  according  to 
workshop  participants. 

Numerous  citizens  and  elected 
officials  voiced  their  concerns  over  the 
importance  of  assuring  that  public  and 
private  natural  areas  be  protected  from 
increased  risks  of  oil  spills.  They  raised 
issues  over  acute  and  chronic  pollution 
that  would  result  from  oil  and  gas 
development 

The  Task  Force  heard  that  designated 
national  parks  and  sanctuaries  contain 
many  endangered  and  threatened 
spedes  that  could  be  affected  by  an  oil 
spilL 

Participants  highli^ted  tiiat 
Evoglades  and  Biscayne  National 
Parks,  Ft  Jefferson  National  Monument 
and  Looe  Key  and  Key  La^go  National 
Marine  Sanctuaries  are  likely  to  be 
contaminated  if  an  oil  spill  occun  from 
OCS  leases. 

Beaches  and  paries  in  Florida  are  one 
of  the  State's  primary  tourist  attractions. 
There  is  no  proven  environmentally 
sound  way  to  remove  oil  from  sandy 
beaches  or  mangrove  roots. 

Effiscts  on  Protected  Species 

Wori(shop  participants  stated  that 
increased  marine  vessel  traffic  could 
pose  threats  to  sea  turties  and 
manatees.  Five  spedes  of  endangered 
and  threatened  sea  turties  hihabit  the 
area.  The  endangered  West  IndUan 
manatee  inhabits  coastal  mangroves 
and  riven  in  the  area. 

The  Task  F(noe  was  told  diet  drilling 
nnids  and  other  pollutants  would  reduce 


viability  of  sea  grasses.  Manatees  and 
sea  turtles  forage  on  sea  grasses  and 
organisms  whidi  inhabit  them. 

Concerns  were  expressed  that  an  oil 
spill  contacting  Ft  Jefferaon  National 
Monument  could  have  devastating 
effects  on  seabird  colonies.  The  islands 
contain  one  of  the  two  largest  seabird 
nesting  colonies  along  the  U.S.  Gulf  of 
Mexico  coast 

Changes  in  Onshore  Infrastructure  and 
Land  Use 

Local  offidals  and  dtizens  expressed 
concern  over  onshore  impacts 
assodated  with  oil  and  gas 
development  Florida  has  one  of  the 
highest  rates  of  population  increase  in 
the  country.  The  rapidly  rising 
population  places  demands  on  natural 
resources  and  public  services — roads, 
water,  schools,  hospitals — ^which  are 
currentiy  at  capad^. 

Citizens  and  officials  voiced  the 
following  concerns  to  the  Task  Force: 

Solid  waste  disposal  opportunities  are 
extremely  limited  throughout  the  area.  If 
Government  requires  companies  to  use 
"zero  discharge  drilling  rigs,"  companies 
would  have  to  bring  (killing  muds  and 
other  pollutants,  some  of  which  are 
toxic,  to  land.  Southwest  Florida  has  no 
place  to  put  additional  solid  wastes. 

Harbor  space  currentiy  used  by 
commerdal  fishing  and  recreational 
marinas  is  likely  to  be  most  affected  by 
demands  from  OCS  activity.  Since 
creation  of  new  ports  is  undesirable  in 
most  areas  shortages  and  conflicts  could 
result 

Demands  for  fresh  water  from 
onshore  facilities  supporting  OCS 
activity  will  exacerbate  existing 
shortages  and  saltwater  intrusion,  which 
are  characteristic  of  the  area. 

Tlie  Florida  Keys  are  not  capable  of 
supporting  onshore  steging  and  support 
facilities  for  oil  and  gas  development 

Hurricanes  and  Emergency 
Preparedness 

Hie  Task  Force  heard  that  regular 
occurrence  of  hurricanes  increases  the 
potential  for  oil  spills  bom  platforms 
and  tankera.  The  Dry  Tortugas  is  a 
major  hurricane  entry  point  into  the  Gulf 
of  Mexico.  Over  150  hurricanes  swept 
through  the  area  between  1871  and  1986. 

Furthermore,  partidpants  pointed  out 
that  hurricanes  and  tropical  storms 
could  rapidly  spread  any  spilled  oU. 

The  emergency  response  capabilities 
of  local  governments  are  already 
strained  during  and  after  hurricanes. 
This  would  make  it  difficult  for  them  to 
deal  with  an  oil  spill  at  same  time. 


Submerged  Habitats 

The  numerous  corals  in  the  south 
Florida  area  are  very  sensitive  to 
pollutants  and  sediment  accumulation. 

The  Task  Force  was  told  that  drilling 
mud  discharges  can  affed  coral  reefs, 
sea  grasses,  and  hard  bottom  areas, 
especially  in  shallow,  dear  water. 
Recent  studies  in  the  Big  Bend  areas  off 
Florida  have  shown  that  sea  grasses 
within  300  meters  of  a  drfll  platform 
were  completely  buried  and  killed. 
Biomass  and  productivity  were  affected 
out  to  3.7  kilometers  from  the  drilling 
facilities.  i 

B.  Options  for  Sale  116.  Aui  II 

The  following  options  have  been 
presented  to  the  Task  Force  in  its 
briefings  or  workshops:  i 

Current  Sale  116.  Part  n  Proposal 

The  area  identified  as  Sale  116,  Part  n 
indudes  about  14  million  acres  between 
26*  and  24*  North  latitude  offshore 
southwest  Florida.  The  northern 
boundary  of  the  area  is  just  south  of 
Naples.  The  eastern  boundary  of  the 
area  under  consideration  for  lease  is 
about  30  miles  from  the  mainland  coast 
at  its  dosest  point  The  southern 
boundary  is  about  25  miles  north  of  the 
Dry  Tortugas. 

Unlike  Sales  91  and  95,  a  final  EIS  for 
Sale  116  was  published  and  distributed. 
Sale  116  was  split  at  the  proposed  notice 
of  sale  stage  in  June  198&  Part  II  was 
postponed  and  later,  in  February  1989, 
induded  in  the  Task  Force  effort  While 
two  spedal  State/Federd  task  forces 
conducted  reviews  of  oil  spill 
trajectories  and  potential  effects  of 
exploration,  the  prelease  process  did  not 
continue. 

Sale  Configuration  Options 

Proceed  with  the  usual  sale  process 
beginning  with  the  area  studied  in  the 
EIS. 

Allow  no  leasing  or  drilling  within  30 
miles  of  shore  south  of  28  degrees  north. 

Lease  no  areas  containing  coral  reef 
or  other  environmentally  sensitive 
lands. 

Delete  tracts  in  any  known  upwelling 
areas,  submarine  canyons,  and  ridges. 

Establish  larger  buffer  zones  around 
the  Fort  Jefferaon  National  Monument 
(Dry  Tortugas). 

Permit  leasing  only  in  fiie  blocks  in 
the  Pulley  Ridge  and/or  Howell  Hook 
areas. 

Timing  of  Leasing,  Exploration  and 
Development  Options 

Cancel  Lease  Sale  116.  Part  n  and  all 
future  lease  sales  in  the  area.  This  is 
essentially  the  only  option  expressed  by 
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the  vast  majority  of  individuals  at  the 
four  woricshops  in  Florida  and  throu^ 
written  comments.  In  addition  to 
canceling  Lease  Sale  116.  Part  U,  many 
expressed  the  view  that  all  existing 
permits  for  exploration  bmn  previous 
lease  sales  in  those  areas  south  of  26 
degrees  North  be  revoked  and  leases 
repurchased  so  as  to  exclude  any  oil 
and  gas  development  activities. 

Many  expressed  a  view  that  there 
should  be  no  oil  and  gas  development  in 
the  entire  Florida  OCS. 

Delay  leasing  and  exploration  in  the 
Part  n  area  until  exploration  and 
development  is  complete  north  of  26* 
Nortii  latitude. 

Dday  leasing  until  additional 
environmental  analysis  is  conduded  to 
reflect  new  information  emerging  &t>m 
hydrocarbon  resource  evaluation  and 
other  task  foroe  efforts  and  studies  in 
Florida.  The  additional  analysis  would 
be  made  available  to  the  pubUc. 
Subsequent  steps  of  the  leasing  process 
would  follow  as  described  above  from 
the  point  of  publishing  the  final  EIS  for 
Sale  91. 

Allow  one  (or  a  few)  test  wells  on 
existing  leases  to  improve  resource 
estimates. 

Require  tiiat  all  existing  leases  be 
explored  before  leasing  additional 
tracts. 

Industry  representatives  stated  that 
exploration  and  development  of  already 
leased  tracts  should  proceed  according 
the  lessee's  schedule. 

Environmental  Control  and  Mitigation 
Options 

Require  zero  dischaige  drilling  and 
production  equipment 

Require  pipelines  for  transport  of  oil 
and  gas  to  processing  facilities  on  shore 
(less  risk  of  spill). 

Require  tankera/barges  instead  of 
pipelhies  to  transport  oil  and  gas  to 
processing  facilities  (less  damage  to 
bottom  environments). 

Prohibit  drilling  or  platform  placement 
within  a  specified  distance  of  coral 
reefs,  live  bottoms,  or  seagrass  beds. 

Prohibit  drilling  mud  discharges 
within  a  specified  distance  of  coral 
reefs,  live  bottoms,  or  seagrass  beds. 

Seasonally  restrict  seismic  data 
collection  and  drilling  activities  to  avoid 
primary  concentrations  of  ecologically 
and  commerdally  valuable  spedes. 

Require  industry  to  mitigate  damage 
to  hi^y  productive  areas  such  as 
seagrass  beds  and  coral  reefs. 

Improve  oil  spill  response  capabilities 
by  conducting  further  testing  of 
dispersants  and  tiieir  effects  on 
ecosystems  of  soutii  Florida. 


Changes  in  Onshore  Infrastructure  and 
Land  Use 

Increase  Fednnl  funds  to  local 
communities  and  the  State  of  Florida  to 
defray  costs  of  planning  and  providing 
services  needed  to  accommodate 
hicreased  population  and  industry  needs 
resulting  from  OCS  development 

Require  consolidation  ofshore-based 
support  facilities  at  existing  industrial 
port  facilities.  e.g..  Tampa. 

VL  Programmatic  rhmgT  Raised  by 
Woricshop  Paitidpents 

The  Task  Force  heard  a  wide  range  of 
options  recommending  fundamental 
changes  to  the  dcs  leasing  program 
through  amendment  of  the  OCS  Lands 
Ad  and  other  statutes,  preparation  of 
integrated  national  plans  relating  to 
energy  and  oil  spill  risk  management 
and  general  practices  used  by  the 
Minerals  Management  Service  (MMS)  in 
leasing  and  supervision  of  lessees. 

A  Changes  to  the  OCS  Leasing  Program 

Development  of  Next  5-Year  Oil  and 
Gas  Leasing  Program 

Many  comments  addressed  the  5-Year 
Leasing  Program.  Section  18  of  the  OCS 
Lands  Ad  requires  the  Department  of 
the  Interior  to  prepare  and  maintain  a  5- 
Year  OCS  Oil  and  Gas  Leasing  Program 
designed  to  set  out  the  size,  timing  and 
location  of  OCS  leasing  activities  in 
such  a  way  as  to  meet  national  eneigy 
needs  and  obtain  a  proper  balance 
between  the  potential  environmental 
damage,  the  potential  for  the  discovery 
of  oil  and  gas,  and  the  potential  for 
advene  imped  on  the  coastal  zone.  On 
July  14, 1989,  the  Interior  Department 
initiated  the  public  consultation  process 
required  for  the  development  of  a  new 
program  to  supenede  the  current  5-Year 
Program  whidi  coven  the  period  from 
July  1987  to  July  1992.  The  program 
development  process  takes  over  two 
yean  and  is  projected  to  result  in  final 
approval  of  a  new  program  by  the  fall  of 
1991,  covering  OCS  leasing  activity  over 
the  period  from  that  time  until  the  fall  of 
1996.  The  process  will  indude 
partidpation  by  the  public  State  and 
local  governments,  environmental 
organizations,  and  Memben  of 
Congress.  Any  dedsions  which  the 
I^sident  may  make  on 
recommendations  of  the  OCS  Leasing 
and  Devekipment  Task  Force  which 
would  affect  the  next  5- Year  I^ogram 
can  be  incorporated  as  a  part  of  this 
process. 

Exdude  Frontier  Areas  ffom  the  5-Year 
Plan 

It  was  recommended  tiiat  frtintier 
areas  should  be  set  on  a  separate 


schedule  vriiich  reflects  greater  *i<wyiy^ 
for  researdi  and  public  Involvement 
Analysis  and  researdi  reqnirod  to 
accurately  document  reaonroes  «««^ 
potential  effects  is  more  conqilex  in 
frontier  areas,  where  leasing  has  not 
previously  occurred,  than  in  those  areas 
wiUi  a  leasing  history.  It  was  suggested 
that  more  study  is  needed  before  the 
decision  is  made  to  indude  such  areas 
in  the  6-Year  Leasing  Program. 

Expand  Rsvemie  Sharing  with  Coastal 
States 

Under  Sectian  a(g)  of  the  OCS  Land 
Ad  die  Federal  Government  shares 
revenues  from  OCS  leasing  with  the 
coastal  States.  At  present  coastal  States 
receive  27  percent  of  the  bcmus  bids, 
rente,  and  royalties  from  OCS  leases  in 
tiie  fint  3  miles  of  die  OCS.  The  Task 
Force  heard  suggestions  to  increase  both 
the  areas  subject  to  sharing  OCS 
receipte  and  tiie  percentage.  Hie  Task 
Force  was  told  that  tiie  OCS  Lands  Ad 
should  be  amended  to  provide  for 
paymente  of  shared  revenues  diredly  to 
coastal  communities  affected  by  OCS 
ectivity,  in  addition  to  States.  A  variant 
of  this  option  was  presented  to  institute 
revenue  sharing  within  the  12-mile 
territorial  sea  with  States  or  to  institute 
a  graduated  revenue  sharing  system  that 
would  encompass  the  entire  OCS  but 
would  reduce  the  percentage  of  revenue 
shared  as  the  distance  from  shore 
increases. 

Increase  States'  Involvement  in  Leasing 
Decisions 

The  Task  Force  was  asked  to  consider 
ways  to  increase  affected  coastal  States' 
partidpation  in  OCS  dedsions  induding 
whether  to  lease  and  the  timing,  extent 
and  conditions  of  leasing.  For  example, 
the  OCS  Lands  Act  could  be  amended  to 
require  that  the  Govemora  of  affected 
States  approve  lease  sales,  plans  of 
exploration,  and  development  and 
production  plans. 

Amend  CZMA  to  Indude  Consistency 
Review  of  OCS  Lease  Sales 

The  Coastal  Zone  Management  Ad 
(CZMA)  provides  for  State  review  of 
Bctivities  in  plans  of  OCS  e)q>loration, 
development  and  production  for 
consistency  with  State  coastal  zone 
management  programs.  The  CZMA  does 
not  however,  authorize  State 
consistency  review  of  lease  sales.  The 
Task  Force  heard  suggestions  tiiat 
subjecting  sales  to  consistency  review 
would  assure  leasing  that  is  compatible 
with  approved  State  and  local  coastal 
management  plans. 
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Improve  Other  Federal  Agency 
InvdvemeDt  in  OC8  Dedeions 

In  addition  to  the  MMS,  several 
Federal  Agencies  participate  in  the  OCS 
process  through  consultations  relating  to 
effects  on  endangered  and  protected 
spades,  air  and  water  quality  permits, 
effects  on  conservation  system  units, 
transportation,  and  oil  spill  prevention 
and  containment  planning  and  response. 
Concern  was  expressed  tibat 
partidpation  of  these  agencies,  which 
indode.  the  U.S.  Fish  and  WUdlife 
Service,  the  National  Park  Service,  the 
National  Oceanic  and  Atmospheric 
Administration,  the  U.S.  Coast  Guard, 
and  the  Department  of  Energy,  in  the 
dedslons  affecting  leashig  and 
development  in  the  OCS  is  not  always 
dearly  defined  along  established 
proceases.  The  Task  Force  was 
encoivaged  to  recoomiend  processes 
through  which  odier  Federal  Agencies 
may  formally  partic^ate  in  dedsions. 

Increase  Public  Involvement  in  OCS 
Dedsions 

It  was  recommended  that  MMS 
increase  the  level  of  public  and  State 
agency  involvement  in  analysis  and 
decisions  afEecting  the  OCS. 

B.  Integrated  Planning 

National  Ofl  Spill  Risk  Assessment  and 
Management 

The  Task  Force  heard  many 
comments  on  the  threat  of  oil  spills. 
Sources  of  oil  spill  risk  in  addition  to 
OCS  production  and  transport  indude 
fbrdga  tankers  in  U.S.  waters,  U.S.- 
flagged  tankers  cmd  barges  carrying 
Alaskan  oil  and  refined  products,  and 
ofbhore  production  in  State  waters.  The 
Task  Force  has  been  encouraged  to 
recommend  that  a  national  oil  spill  risk 
assessment  be  conduded.  Such  an 
assessment  would  identify  the  sources 
of  oil  spill  risk  nationally  and  provide  a 
systematic  basis  for  reducing  oil  spill 
risks.  Reductions  in  the  risks  from 
existing  sources  could  offset  the 
additional  risk  from  a  new  source  such 
as  additional  OCS  development 
Furthermore,  additional  oil  spill 
response  capabilities  established  in  an 
area  could  be  used  to  contain  and  dean- 
up  oil  spills  from  both  OCS  and  non- 
OCS  sources.  One  approach  in  areas  of 
high  oil  spill  risk  (such  as  the  areas  near 
major  oil  tanker  ports)  is  to  aUow  no 
additional  source  of  risk  (such  as  OCS 
development]  unless  the  added  risk  is 
offset  by  other  reductions.  Limitations 
on  oil  tanker  routes  could  reduce  oil 
spill  risk  in  an  area  where  OCS 
development  could  occur.  A  national 
assessment  of  oil  spill  risk  could  be  used 
to  identify  diose  areas  that  would 


benefit  from  additional  oil  spill 
prevention,  containment  and  cleanup 
capability. 

In  addition  to  die  potential  for  large 
oil  spills,  significant  amounts  of  oil 
constantly  enter  the  marine  environment 
from  surface  run-off,  munidpal  wastes, 
normal  vessel  operations,  and  natural 
seeps.  As  with  the  assessment  of  oil 
spill  risk,  the  Task  Force  was 
encouraged  to  recommend  conduct  of  an 
inventory  of  sources  of  oil  in  coastal 
environments.  This  inventory  could 
serve  as  an  additional  basis  for  offisets. 
For  example,  to  offset  the  additional  risk 
of  oU  spills  from  OCS  development,  oil/ 
water  separators  could  be  installed  in 
storm  sewer  outfalls. 

The  following  options  have  been 
suggested  to  reduce  oil  spill  risk  &x>m 
tankers,  the  primary  source  of  large 
spUls: 

Improve  oil  spill  prevention, 
contingency  planning,  trajectory 
analysis,  containment,  and  cleanup 
drills  and  capability  for  tanker  spills. 
This  could  be  required  through  several 
possible  mechanisms,  many  of  which 
are  addressed  in  bills  now  before  the 
Congress.  Coordination  widi  the 
American  Petroleum  Institute's  recently- 
announced  'Tetroleom  Industry 
Response  Organization"  may  dso  prove 
benefidal. 

Increase  Government  funding  for  the 
U.S.  Coast  Guard's  (USCG)  oil  spill 
prevention,  response,  and  cleanup 
functions.  lUs  could  include  funding  for 
additional  pre-positioning  of  current 
equipment  and  for  R&D  to  improve 
containment  and  deanup  technology. 
Include  more  frequent  training  exercises 
for  Government  personnel,  at  all  levels, 
to  hei^ten  readkieae  and  to  improve 
integration  of  the  various 
responsibilities  carried  out  by  the 
different  levels  of  Government  in 
responding  to  an  oil  spill. 

Eliminate  or  increase  limits  on 
liability  for  damages  from  oil  spills. 

Review  (and  if  necessary,  revise)  the 
National  Contingency  Plan  to  determine 
its  adequacy  to  address  major  spills, 
with  special  regard  to  Govemment- 
indus^  and  inter-  and 
intragovemmental  aspects. 

Develop  deepwater  ports  for  the 
unloading  of  talkers  to  reduce 
nearshore  tanker  operations. 

Revise  Federal  statu  >js  governing 
design,  constructioa  operation,  manning 
and  piloting  of  oil  tankers. 

A  number  of  suggestions  were  made 
to  the  Task  Force  that  would  address  oil 
spill  risk  on  die  entire  OCS: 

Amend  the  OCS  Lands  Act  to 
eliminate  or  increase  limits  on  liability 
for  damages  bom  OCS  oil  spills. 


Provide  greater  assurance  of 
availability  of  fbnds  for  pronqit 
response  to  an  OCS  oil  qiill  and  for  full 
compensation  of  injured  parties. 

Require  special  bond*  or  certification 
of  finandal  responsibility  for  mitigation 
and  compensation  for  damages. 

Integrated  Environmental  Offsets 

The  Task  Force  has  identified  an 
opportunity  to  reduce  several  different 
types  of  environmental  bads  to  which 
OCS  activities  contribute  through  a 
program  in  which  OCS  lessees  would 
conduct  or  finance  projects  that  would 
reduce  several  different  existing 
environmental  loads.  A  good  example  of 
such  a  project  is  the  development  and 
operation  of  a  commuter  transportation 
system  using  alternative  fuels.  A 
vanpooling  system  using  alternative 
fueled  vehides  could  reduce  onshore  air 
emissions,  reduce  the  risk  of  oil  spills 
from  tankers  by  reducing  crude  oil 
demand,  and  could  also  reduce 
congestion  on  the  highways.  In  southern 
California  for  example,  many  projects 
that  achieve  savings  in  oil  consumption 
will  have  the  advantage  of  reducing 
both  air  emissions  and  oil  spill  risks. 

By  contributing  to  sudi  a  project,  oil 
companies  seeking  appioval  for  a  major 
development  project  o&hore  could 
reduce  existing  air  emissions  and  oil 
spill  risk  by  more  than  Ihe  increases 
caused  by  the  offshore  development 
Options  for  implementiag  this  approach 
indude  expanding  the  existing  air 
emission  offsets  program  to  indude  non- 
traditional  sources,  generalizing  it  to 
indude  oil  spill  risk  and  other 
environmental  loads,  and  establishing  a 
fund  to  finance  public  projects  and 
programs  through  mitigation  fees  paid 
for  uncontrolled  and  unmitigated 
emissions. 

Vn.  Naticmal  Energy  Policy  Options 

Development  of  the  National  Energy 
Strategy 

The  President  has  directed  the 
Department  of  Energy  to  begin 
development  of  a  comprehensive 
"National  Energy  Strategy."  This  new 
policy  is  intended  to  guide  the  Nation  in 
achieving  ample  supplies  of 
competitively  priced  energy  in  a  manner 
that  recognizes  the  environmental, 
economic  health,  and  safety  needs  of 
the  American  public.  The  National 
Energy  Strategy  will  be  an  integrated 
plan  that  emphasizes  conservation  as  a 
key  component 

Beginning  in  August  public  hearings 
on  the  National  Energy  Strategy  will  be 
held  in  locations  diroughout  the  country. 
Comments  will  be  solidted  from  public 


offidals.  industry  leaders, 
environmental  groups,  and  concerned 
dtizens  on  a  wide  range  of  energy 
issues  and  recommended  solutions.  The 
results  of  the  hearings  will  be  compiled, 
and  the  information  will  be  made 
available  to  the  public.  A  preliminary 
draft  of  the  National  Energy  Strategy  is 
scheduled  for  release  in  April  1990. 

Energy  Policy  Recommendations 
Received  by  the  Task  Force 

At  each  workshop,  the  OCS  Task 
Force  was  told  repeatedly  that  the 
proposed  lease  sales  should  not  be 
conducted  because  the  Nation  does  not 
have  a  comprehensive  national  energy 
policy.  Numerous  witnesses  stated  that 
if  such  an  energy  policy  were  developed 
and  implemented,  there  would  be  no 
need  for  oil  production  frxim 
environmentally  sensitive  offshore 
areas.  Alternatively,  many  suggested 
leasing  only  if  the  national  energy  policy 
dearly  showed  the  need  for  additional 
offshore  oil  and  gas  production. 

In  general,  the  contention  was  made 
that  die  Federal  Government  should 
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take  an  aggressive  leadership  role  in 
establishing  a  comprehensive  energy 
policy  with  strong  emphasis  on  energy 
conservation.  Greater  reliance  on 
alternative  energy  sources,  together  with 
a  renewed  national  commitment  to  the 
development  of  renewable  energy 
resources,  was  also  recommended. 
Spedfic  suggestions  for  new  federal 
initiatives  induded  the  following: 

Increase  fuel  efficiency  standards  for  new 

motor  vehides 
Improve  energy  conservation  in  Iniildings  by 

butalling  more  effident  lifting  and 

appliances 
Reduce  heat  loss  in  buildings  by  improving 

wall  insulation  and  installing  windows 

with  lietter  heat  retention  properties 
Reestablish  tax  credits  for  investments  in 

energy  conservation  measures 
Lower  gasoline  demand  by  encouraging  the 

use  of  alternative  fuels,  such  as  metlianol. 

ethanol,  electridty,  and  compressed 

natural  gas 
Promote  educational  programs  to  create  a 

nationd  consdousness  about  energy 

conservation  In  daily  living 


Increase  Federal  funding  for  renewable 

energy  RftO  programs,  indudiag  solar, 

wind,  and  ocean  energy 
Ptomote  increased  use  of  mass  transit  in 

urban  areas 
Encourage  dianges  in  urban  land  use 

planning  to  reduce  commuting  «<<f*TnfTM 

In  addition  to  polides  designed  to 
limit  oil  consumption,  the  Task  Force 
was  provided  a  number  of  spedfic 
policy  recommendations  relating  to  the 
OCS  areas  under  consideration.  These 
suggestions  induded: 

Preserve  OCS  oil  resources  in  tiieir  natural 
state  as  a  reserve  to  l>e  produced  in  6a 
event  of  a  future  energy  emergency 

Instead  of  seeking  new  OCS  production, 
revitalize  the  domestic  oil  production 
industry  in  well-developed  oil  produdng 
areas  %^ere  exploration  and  production 
have  been  reduced  and  existing  wells  iiava 
been  plugged  or  abandoned 

Develop  fully  oil  resources  in  OCS  areas  that 
cunently  have  onshore  support  facilities 
and  can  accommodate  further  development 
without  undue  ravironmental  risks 

[FR  Doa  8»-18827  Hied  8-10-80;  8:46  am] 

■UJNQ  CODE  4S1Mai-H 
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Part  III 


Nuclear  Regulatory 
Commission 

10CFR  Part  2 

Rules  of  Practice  for  Domestic  Licensing 
Proceedings;  Procedural  Oianges  in  the 
Hearing  Process;  Final  Rule 
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NUCLEAR  REQULATORY 
COMMISSION 

10CFRPai12 

mn  S160-AC22, 31S0-AA0S 

Rulee  Of  Practice  for  Domestic 


CtMMigee  In  the  Heering  Proceaa 

AOmcv:  Nuclear  Regulatory 

Commission. 

Acnow  Final  rule. 


r.  The  Nuclear  Regulatory 
Commission  is  amending  its  Rules  of 
Practice  to  improve  the  hearing  process 
with  due  regard  for  the  rights  of  the 
parties.  The  amendments  require  a 
person  seeking  to  participate  as  a  party 
in  an  NRC  proceeding  to  file  a  list  of 
contentions  with  the  presiding  officer 
together  with  a  brief  explanation  of  the 
bases  for  each  contention,  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  that  support  the  contention  and 
which,  at  the  time  of  the  filing,  the 
person  intends  to  rely  upon  in  proving 
the  contention  at  the  hearing,  and 
references  to  the  specific  sources  and 
documents  of  whidi  the  person  is  aware 
and  upon  which  he  or  she  intends  to  rely 
to  establish  such  facts  or  expert 
opinions.  The  information  submitted  by 
a  potential  mtervenor  must  be  sufficient 
to  show  that  a  genuine  dispute  exists 
between  it  and  the  applicant  or  licensee 
on  an  issue  of  law  or  fact.  If  the  person 
fails  to  satisfy  these  requirements  the 
presiding  officer  shall  not  admit  the 
contention.  Other  amendments  are  made 
to  reduce  unnecessary  discovery,  to 
describe  procedures  by  which  a 
presiding  officer  may  require  parties  to 
file  a  description  of  the  purpose  and 
nature  of  questions  which  Uiey  intend  to 
ask  witnesses  during  crosB-examination, 
to  expand  the  time  during  which 
motions  to  dispose  of  contentions 
summarily  and  without  a  hearing  may 
be  filed,  and  to  limit  an  intervenor's 
appeals  and  filings  of  proposed  findings 
of  fact  and  conclusions  of  law  to  issues 
which  that  party  actually  placed  in 
controversy  or  sought  to  place  in 
controversy  in  the  proceeding. 
■mcnva  datb  September  11. 1988. 

FOM  RMfTHDI  INFOMNATION  CONTACT 

Stuart  A.  Treby,  Assistant  General 

Counsel,  Rulemaking  and  Fuel  Cycle 

Division,  Office  of  the  General  Counsel, 

U.S.  Nuclear  Regidatory  Commission, 

Washington.  DC  20555;  Telephone  (301) 

482-1636. 

MPVUMDITAIIV  mramiATioN 

LBadcground 

On  July  3, 1986,  after  extensive  study, 
evaluation  and  review  and  careful 


consideration  of  prior  public  comments,* 
the  Commission  published  a  notice  of 
proposed  rulemaking  stating  that  it  was 
considering  amending  certain  provisions 
of  its  rules  of  practice  in  order  to 
improve  the  licensing  process  for 
nuclear  power  plants  and  inviting  public 
conunent  (51 FR  24366,  July  3, 1986.)  The 
proposed  amendments,  which  were 
initially  developed  by  the  Regulatory 
Reform  Task  Force,  addressed  specific 
aspects  of  the  hearings  process: 
Admission  of  contentions;  discovery 
against  NRC  staff;  use  of  cross- 
examination  plans;  timing  of  motions  for 
summary  disposition;  and  limitations  on 
interveners'  filings  of  proposed  findings 
of  fact  conclusions  of  law,  and 
appellate  briefs.  In  addition  to  these 
proposals,  the  Conunission  also 
requested  comments  on  a  series  of 
related  proposals  developed  by  former 
Commissioner  Asselstine  concerning  the 
intervention  process.  The  comment 
period  expired  October  17, 1986.  More 
than  150  comments,  faicluding  a  few  late- 
filed  comments,  were  received  from 
electric  utilities,  electric  utility  and 
nuclear  power  associations  or  their 
counsel  utility  stockholders,  counsel  for 
NRC  licensees,  an  architect-engineer, 
interveners  in  NRC  proceedings,  public 
interest  groups,  states,  local 
governments,  Indian  tribes  and 
interested  individuals.  Copies  of  all 
comments  received  ire  available  for 
public  inspection,  and  copying  for  a  fee, 
at  the  NRC  Public  Document  Room  at 
2120  L  Street.  NW.,  lower  level, 
Washington,  DC. 

n.  Sununary  of  Comments 

A.  General 


Although  objections  were  raised  to 
some  of  the  specific  proposals,  the 
proposed  rule  received  broad  support 
from  electric  utilitiea.  their  counsel  and 
various  industry  groups.  According  to 
these  commenters,  the  proposed  rule 
would  streamline  the  hearing  process 
and  make  it  more  efficient.  States,  local 
governments,  public  interest  groups, 
interveners  and  individuals  generally 
opposed  the  proposals  on  the  ground 
that  they  would  curtail  the  public's  role 
in  the  licensing  process  and  meaningful 
public  participation  in  licensing 
proceedings  would  be  eliminated. 
Noting  the  need  for  and  importance  of 
unbiased  factual  information  in  reaching 
sound  regulatory  decisions  and  the 
effectiveness  of  interveners  in 
identifying  and  obtaining  full 
consideration  of  vital  health  and  safety 


'A  deUiled  account  of  tie  background  of  this 
rulemaking  is  let  out  in  tlw  preamble  of  the 
propoted  rule,  am  51  FR  14365-24306.  July  3, 19S6. 


issues,  these  commenters  expressed  the 
view  that  opportunities  for  full  public 
participation  in  the  licensing  process 
should  be  expanded,  not  reduced.  Some 
commenters  questioned  the  need  for  the 
proposed  changes.  Others  stated  that 
the  Commission's  rules  of  practice 
should  be  retained  unchanged. 

B.  Comments  on  Specifio  Proposals, 
with  Responses 

The  sections  which  follow  contain  a 
description  of  each  of  the  proposed 
amendments,  a  summary  of  the 
comments  received  and  an  NRC 
response. 

1.  Intervention  (10  CFR  2.714)  Admission 
of  Contentions 

The  proposed  amendments  to  10  CFR 
2.714  would  raise  the  threshold  for  the 
admission  of  contentions  to  require  the 
proponent  of  the  contention  to  supply 
information  showing  the  existence  of  a 
genuine  dispute  with  the  applicant  on  an 
issue  of  law  or  fact  The  required 
showing  must  include  references  to  the 
specific  portions  of  the  application 
which  are  disputed.  The  contention  must 
also  be  supported  by  a  ooncise 
statement  of  the  alleged  facts  or  expert 
opinion,  together  with  specific  sources 
and  doounents  of  which  the  petitioner  is 
aware,  which  will  be  relied  on  to 
establish  the  facts  or  expert  opinion. 
Absent  this  showing,  the  contention  will 
not  be  admitted.  Under  the  proposed 
amendments,  admission  of  a  contention 
may  also  be  refused  if  it  appears 
unlikely  that  the  petitioaer  can  prove  a 
set  of  facts  in  support  of  the  contention 
or  if  it  is  determined  that  the  contention, 
even  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because 
it  would  not  entitie  the  petitioner  to 
relief.  Finally,  the  proposed  amendments 
would  provide  that  a  contention  raising 
only  an  issue  of  law  will  not  be  admitted 
for  resolution  in  an  evidentiary  hearing 
but  shall  be  decided  on  the  basis  of 
briefs  and  any  oral  argument  that  may 
be  held. 

Electric  utilities,  their  counsel  and 
industry  groups,  for  the  most  part 
supported  this  change,  while 
environmental  and  citizen  action  groups 
and  state  and  local  government 
representatives  opposed  the  proposed 
amendments  raising  the  threshold  for 
the  admission  of  contentions. 

Characterizing  the  proposed  changes 
respecting  the  admission  of  contentions 
as  one  of  the  most  significant  aspects  of 
the  proposed  rule,  the  commenters  who 
favored  adopting  more  stringent 
standards  of  admissibilty  stated  that 
the  Commission's  existing  procedures 
permitted  too  many  insignificant 
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meritleee.  hypoAelicri  and  tine- 
consuming  contentions  to  be  admitted 
and  that  Ac  proposed  amendments 
would  have  the  sahrtary  effect  of 
requiring  petitioners  to  know  in  advanoe 
of  filing  a  petition  to  intervene  what 
issaes  dwy  intended  to  litigate  and  bow 
they  planed  to  conduct  the  Htigation.  fai 
the  c^Man  of  some  ooramenters.  die 
propoacd  ameadaients,  if  vigorooriy 
enforced,  conld  become  an  important 
tool  in  crystallizing  tfieputee  at  an  eaiij 
stage  fai  die  prooeetfing,  thereby 
significantly  iaipnNdng  tiie  efficiency 
and  quality  of  the  hearing  process.  "The 
comnoiters  noted  that  the  proposed 
amendments  shonkl  curtail  the  practice 
of  aetng  diacoveiy  prooed««s  to 
develop  oontentioas  md  that  the 
proposed  unendments  woald  bring  NRC 
pracAioe  BMre  in  line  wi  A  Federd 
practice  under  the  Administrative 
Procadsre  Act  IVe  proposed 
amendments  woald  »ho,  ia  one  respect, 
coaform  NRC  practice  aore  dosely  to 
tiiat  permitted  by  die  Federal  Ridee  of 
Civil  PiQcedure.  On  this  poM.  one 
comiaeatar  ooled  the  siaalarity  between 
Rule  12(bKe)  of  the  fSedeial  Rales  of 
Civil  nooedure  and  dw  provision  in 
proposed  1 2.n4(dK2Kiq  «ader  wUch  a 
presiding  officer  coaMrefascto  admit  a 
contention  upon  a  detacalaatian  that 
die  contentkn.  if  proven.  anmUl  be  of  no 
conaeqaence  in  the  punAtnSu^  bKuut 
it  would  not  entitle  the  petitkaier  to 
relieL 

Some  of  the  proponents  <^  die 
proposed  amendments  expiessed  the 
view  diat  die  amendments  shonM  be 
furdier  revised.  Several  oonnnenters 
expressed  the  view  diat  die  proposed 
aBMndments  Ad  notgo  fiar  eno^  in 
that  diey  foSed  to  indade  more  stringent 
requirements  respecting  standing. 
Several  conunenteis  qaestioned  die 
propriety  of  admitting  contentions  based 
on  <fispate8  on  issues  of  policy.  In  the 
opinion  of  diese  oonmenters.  it  would 
be  inappropriate  for  licensing  and 
appeal  boards  to  decide  p<Hicy  issaes. 
Policy  and  disagreements  concerning 
policy  shodd  be  addressed  ^  die 
Comndesion  itself.  According  to  these 
commenters,  to  pennit  poBcy  statements 
which  have  been  formdly  adc^ed  by 
the  Conunission  to  be  challenged  in 
licensing  and  regulatory  proceedings 
devoted  to  other  matters  would  be 
inoonsisteat  with  current  NRC  practice 
(see  10  CFR  2.758)  wUdh  prochides 
patties  in  any  adjadScatoiy  proceeding 
involving  initial  licensing,  except  as 
provided  in  f  2.758  (b),  (cj  and  (d),  bom 
challengmg  any  Coaanssion  nde  or 
regulation.  Iintoad.  conoeius  respecting 
Commission  poBcies  should  be  raised  at 
die  tine  the  Gomndssion  is  actively 


engaged  in  detelopiiig  and  fuimidatlng 
those  policies  in  the  fbmm  provided  by 
the  Commission  for  that  purpose. 

In  response,  the  Commission  would 
note  tiiat  the  use  of  the  terms  "law.  fact 
and  pofit^"  was  not  meant  to  change  in 
any  manner  the  way  Commission 
regidations  or  policy  statements  are 
dealt  with  in  NRC  proceedings.  The 
terms  were  used  merely  to  encompass 
the  variety  of  issues,  often  mixed 
factual,  legal  or  policy  issues,  which  can 
be  the  subject  of  contentions  in  NRC 
proceedings.  However,  to  avoid  any 
ambiguity  about  the  manner  in  which 
policy  issues  are  to  be  dealt  vndi  before 
\ke  NRC.  the  word  "policy"  has  been 
deleted  from  the  find  version  of  {  ZJli. 

Several  commenters  crittciced  &e 
language  used  in  paragra|ih  (b)(^  of 
S  2J14  to  describe  the  threshold  of 
admissibility  on  the  groaod  ilM>t  it  was 
unnecessary  nedundaat  because  U 
included  two  separate  standards  of 
admissibility,  1&.  (1)  the  axisteace  of  a 

j^pmiinp  riiapi#P  wilh  th»  a|»plM>^«*  ^yi  ^ 

material  issue  of  law.  fact  or  policy,  and 
(2)  the  in£8rBatioa  presented  pranpte 
reasonable  minds  to  iaquife  forther  »»  to 
the  validity  of  the  oontentioa.  Soae 
coBunentera  opposed,  while  other 
coBiaanters  favored,  isclustonof  die 
"rBBsoaable  aiinds"  standanL  One 
coBBMoter  noted  that  thegeauiae 
dispute  standard  is  dse  sane  standaid 
used  to  detennine  standti^  and  Aat  if 
this  steadard  is  applied  sa  it  has  been  in 
die  past,  adoption  of  the  proposed 
nssendaicnts  wii  have  little  practical 
efi'ect  The  Commission  has  condaded 
that  describing  the  tluediold  far 
adarissibility  by  two  different  phrases  is 
unnecessary  and  conld  create  canfosiaa. 
Therefore  the  "prompts  reasonaiiie 
minds  to  inquire  further"  langaa^e  has 
been  deleted  from  the  final  rale. 

Commenters  opposing  the  {Hoposed 
amendments  objected  on  the  grounds 
that  the  proposed  iiTi»m<i«^nts  were 
unnecessary,  contraiy  to  doe  process. 
undoly  bordensoae.  anfair  axul  in 
violatiin  of  the  provisions  of  section 
189a  of  the  Atomic  Energy  Act  of  1954, 
as  amended.  According  to  these 
commenters.  the  proposed  standard  for 
the  admission  of  contentions  is  so 
restrictive  that  it  would  be  virtually 
impossible  for  persons  seeldng  to 
participate  in  an  NRC  adfudicatory 
proceeding  to  succeed  in  having  their 
contentions  admitted  with  the  result  that 
significant  safiety  issues  mi^  not  be 
fully  explored  or  carefully  reviewed. 
Instead  of  sharpening  the  issues  in 
dispute,  the  proposed  amendments 
would  simply  eliminate  certain  issues 
from  further  consideration  with  the 
residt  that  the  problems  presented  might 


never  be  satisfactorily  resolved.  This 
could  be  highly  detrimental  to  the  pubBc 
health  and  safety. 

Asserting  that  the  proposed  staadard 
for  adadssibility  of  contenlioas  is  fsr 
more  strisgant  thsn  that  applied  by  the 
Federal  oowts,  the  coBuueateis  argued 
that  if  proBialgated,  the  standard  would 
have  the  effect  of  requiring  persona 
seeking  to  participate  in  an  NRC 
proceeding  to  prepare  and  prove  their 
compiste  evidentiary  case  before  any 
deteraiination  is  Bi^  on  their  ri^  to 
be  a  party  to  the  proceeding.  Under  the 
proposed  prooedares,  several 
conanenters  vgaed,  petitioners  woold 
not  only  be  required  to  prodaoe  the 
proof  of  their  alleged  facts  in  order  to  be 
admitted  to  Ae  proof-^thering  and  fact- 
finding process:  Kcenring  boards  wodd 
also  tie  permitted  to  prejadge  the 
petitioner's  evidence  brfore  the 
petitioner  was  yantedstmdhig  to 
participate  hi  Ae  proceecfing.  Several 
coBiHHniers  took  strong  exception  to  the 
provision  in  f  Z7U{dim^  which 
wouki  peradt  presiding  officers  to  bar 
an  intenrenor  from  participating  in  a 
proceeding  oa  die  twris  of  a  prefimhiary 
determination  that  "Hi  appeals  unftdy 
that  petitiuiiei  can  prove  a  set  of  focts  in 
support  of  its  contention." 

ui  tiie  opinion  of  some  commenters, 
the  requirement  diat  peUtioueis  must 
document  and  fornsh  evidence  in 
support  of  their  contentions  before  they 
are  entiUed  to  participate  in  an 
adjudicatmy  proceeding  and  ttdce 
advantage  of  the  medianisms  normally 
available  to  parties  to  such  s  proceeding 
to  obtain  relevant  documents  and 
information  is  patendy  unfair  and 
constitntes  a  denial  of  due  process.  In 
addition,  they  argue,  coutrary  to  die 
intent  of  die  present  regidatory  sdienie, 
one  immediate  effect  of  the  proposed 
amendments  would  be  to  sldft  die 
burden  of  proof  from  the  license 
applicant  to  the  intervener.  The 
comments  also  noted  that  under  the 
Comnnssion's  regulations,  license 
applicants  are  not  required  to  fornisfa  a9 
the  necessary  documentation  supporting 
the  application  at  the  time  the 
application  is  first  submitted.  TTiese 
circumstances,  coirpled  with  die  more 
stringent  standard  for  the  admission  of 
contentions  prescribed  by  the  proposed 
amendments,  would  make  it  impossible 
for  intervenors  to  prepare  and  htigate  a 
fully  definitive  case. 

Some  commenters  also  argue  diat  to 
the  extent  that  the  proposed 
amendments  woulil  operate  to  bar 
intervenors  from  participating  in  NRC 
adjudicatory  proceedings,  they  would 
contravene  the  provisions  of  section 
189a  of  the  Atomic  Energy  Act  of  1954, 
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as  amended,  which  states,  in  pertinent 
part 

In  any  proceeding  under  this  Act  for  the 
granting,  tuapending,  revoking,  or  amending 
of  any  license  or  construction  permit,  or 
application  to  transfer  control  and  in  any 
proceeding  for  the  issuance  or  modification  of 
rules  and  regulations  dealing  with  the 
activities  of  licensees,  and  in  any  proceeding 
for  the  payment  of  compensation,  an  award, 
or  royalties  under  sections  153, 157,  isec,  or 
188,  tiie  Commission  shall  grant  a  hearing 
upon  the  request  of  any  person  whose 
interest  may  l>e  affected  by  the  proceeding, 
and  shall  admit  any  such  person  as  a  party  to 
such  proceeding  *  *  * . 

The  commenters  also  opposed  the 
proposed  amendments  because,  in  their 
opinion,  the  amendments  would,  if 
adopted,  create  a  hopeless  state  of 
confusion  respecting  the  matters  to  be 
considered  in  determining  whether  a 
person  should  be  entitled  to  participate 
in  a  proceeding  and  the  matters  to  be 
considered  in  reaching  a  decision  on  the 
merits  of  the  proceeding.  In  their  view, 
the  standards  used  in  deciding  an  issue 
on  the  merits  are  not  appropriate  for 
deciding  whether  a  particular  person 
should  be  allowed  to  participate  in  a 
proceeding.  The  commenters  also  took 
exception  to  the  cases  dted  in  the 
preamble  of  the  proposed  rule  in  support 
of  this  proposal. 

RnaUy,  some  commenters  objected  to 
the  proposed  amendments  on  the 
grounds  that  they  are  tumecessary. 
According  to  these  commenters, 
presiding  officers  have  adequate 
authority  under  the  Commission's 
present  rules  of  practice  to  bar 
contentions  which  are  frivolous  and 
without  merit  In  general,  when  an  effort 
has  been  made  to  apply  the  existing 
requirements  in  a  disciplined  manner, 
presiding  officers  have  experienced  little 
difficulty  in  determining  whether  a 
particular  contention  is  meritorious  and 
should  be  admitted  as  an  issue  in  the 
proceeding.  The  commenters  are  firmly 
of  the  view  that  additional  amendments 
establishing  more  stringent  standards 
for  the  admission  of  contentions  are 
unnecessary. 

The  Commission  disagrees  with  the 
assertions  that  the  proposed 
amendments  are  unduly  bimlensome 
and  so  restrictive  that  it  will  be  virtually 
impossible  for  persons  to  have  safety 
contentions  admitted  to  an  NRC 
proceeding. 

Under  these  new  rules  an  intervenor 
will  have  to  provide  a  concise  statement 
of  the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which,  at  the  time  of  filing,  the 
intervenor  intends  to  rely  in  proving  the 
contention  at  hearing,  together  with 
references  to  the  specific  sources  and 
documents  of  which  the  intervenor  is 


aware  and  on  which  the  intervenor 
intends  to  rely  in  establishing  the 
validity  of  its  Qontention.  This 
requirement  does  not  call  upon  the 
intervenor  to  make  its  case  at  this  stage 
of  the  proceeding,  but  rather  to  indicate 
what  facts  or  expert  opinions,  be  it  one 
fact  or  opinion  or  many,  of  which  it  is 
aware  at  that  point  in  time  which 
provide  the  basis  for  its  contention. 

In  addition  to  providing  a  statement  of 
facts  and  sources,  the  new  rule  will  also 
reqtiire  interveners  to  submit  with  their 
list  of  contentions  sufficient  information 
(which  may  include  the  known 
significant  facts  described  above)  to 
show  that  a  genuine  dispute  exists 
between  the  petitioner  and  the  applicant 
or  the  licensee  on  a  liiaterial  issue  of 
law  or  fact.  This  will  require  the 
intervenor  to  read  the  pertinent  portions 
of  the  license  application,  including  the 
Safety  Analysis  Report  and  the 
Environmental  Report,  state  the 
applicant's  position  and  the  petitioner's 
opposing  view.  Where  the  intervenor 
believes  the  application  and  supporting 
material  do  not  address  a  relevant 
matter,  it  will  be  sufficient  for  the 
intervenor  to  explain  why  the 
application  is  deficient 

The  Commission  does  not  agree  that 
this  rule  contravenes  section  ISQa  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 
A  member  of  the  public  has  no  absolute 
or  unconditional  right  to  intervene  in  a 
nuclear  power  plant  licensing 
proceeding  under  the  Atomic  Energy 
Act  BPI  v.  Atomic  Energy  Commission, 
502  F.2d  424  (DC  Cir.  1974).  Section  189a 
of  the  Act  which  prorides  for 
intervention  is  subject  to  the 
Commission's  rulemaking  power  under 
section  IBlp  and,  thus,  to  reasonable 
procedtval  requiremsnts  designed  to 
further  the  purposes  of  the  Act  BPI  v. 
Atomic  Energy  Commission,  supra,  502 
F.2d  at  427, 428:  see  also  American 
Trucking  Ass'ns,  Inc.  v.  United  States, 
627  F.2d  1313, 1320-2)  (DC  Cir.  1980). 
Furthermore,  the  right  to  intervention 
under  section  189a  for  a  member  of  the 
public  is  explicitly  conditioned  upon  a 
"request"  "The  proposed  amendments 
would,  in  effect,  provide  that  a  "proper 
request"  by  a  member  of  the  public  shall 
include  a  statement  of  the  facts 
supporting  each  contention  together 
with  references  to  the  sources  and 
documents  on  which  the  intervenor 
relies  to  establish  those  facts.  Finally, 
the  Administrative  Procedure  Act 
creates  no  independent  right  to 
intervene  in  nuclear  licensing 
proceedings.  See  Ea$ton  Utilities 
Commission  v.  Atomic  Energy 
Commission,  A2A  F.2d  847, 852  (DC  Cir. 
1970)(en  banc);  cf.  National  Coal 
(^rotors' Assn.  v.  Kleppe,  423  U.S.  388, 


398-99, 48  L  Ed.  2d  580. 96  S.  Ct  809 
(1976). 

Nor  does  the  Commission  believe  that 
this  requirement  represents  that 
substantial  a  departure  ficm  existing 
practice.  Under  the  Commission's 
existing  requirements,  as  explained  by 
the  Atomic  Safety  and  Licensing  Appeal 
Board,  "[A]n  intervention  petitioner  has 
an  ironclad  obligation  to  examine  the 
publicly  available  documentary  material 
pertaining  to  the  facility  in  question  with 
sufficient  care  to  enable  the  petitioner  to 
imcover  any  information  that  could 
serve  as  the  foundation  for  a  specific 
contention.  Neither  Section  188a  of  the 
Atomic  Energy  Act  nor  S  2.714  of  the 
Rules  of  Practice  permits  the  filing  of  a 
vague,  unparticularized  oontention,    ' 
followed  by  an  endeavor  to  flesh  it  out 
through  discovery  against  the  applicant 
or  Staff." 

Duke  Power  Co.  (Catawba  Nuclear 
Station,  Units  1  and  2),  AI.AB-687, 16 
NRC  460, 468  (1982);  vacated  in  part  on 
other  grounds.  CLI-83-19. 17  NRC  1041 
(1983).  See  also  Ohio  v.  NRC,  814  F.2d 
258  (6th  Cir.  1987).  Under  the  current 
requirement  to  provide  the  basis  for  a 
contention,  a  petitioner  must  provide 
some  sort  of  minimal  basis  indicating 
the  potential  validity  of  &e  contention, 
"llie  requirement  generally  is  fulfilled 
when  the  sponsor  of  an  otherwise 
acceptable  contention  provides  a  brief 
recitation  of  the  factors  snderlying  the 
contention  or  references  to  documents 
and  texts  that  provide  such  reasons." 
Texas  Utilities  Electric  Co.  (Comanche 
Peak  Steam  Electric  Station,  Unit  1), 
ALAB-86a  25  NRC  912, 930  (1987).  The 
revised  rule  does,  however,  overturn  the 
holdings  of  Mississippi  Power  and  Light 
Co.  (Grand  Gulf  Nuclear  Station,  Units  1 
and  2),  ALAB-130. 6  AEC  423, 425-26 
(1973)  and  Houston  Lighting  and  Power 
Co.  (Mens  Creek  Nuclear  Generating 
Station,  Unit  1).  ALAB-590, 11  NRC  542, 
546-49  (1980).  The  Appeal  Board  found 
in  those  cases  that  the  current  language 
of  10  CFR  2.714  does  not  require  a 
petitioner  to  describe  facts  which  would 
be  offered  in  support  of  a  proposed 
contention.  The  new  rule  will  require 
that  a  petitioner  include  in  its 
submission  some  alleged  fact  or  facts  in 
support  of  its  position  sufficient  to 
indicate  that  a  genuine  issue  of  material 
fact  or  law  exists. 

We  reject  the  arguments  that  the  new 
rule  is  unfair  and  a  denial  of  due  process 
because  it  requires  intecvenors  to  allege 
facts  in  support  of  its  contention  before 
the  intervenor  is  entitied  to  discovery. 
Several  months  before  oontentions  are 
filed,  the  applicant  will  have  filed  an 
application  with  the  Commission, 
accompanied  by  multi-volume  safety 
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and  environmental  reports.  These 
documents  are  available  for  public 
inspection  and  copying  in  the 
Commission's  headquarters  and  local 
public  doounent  rooms.  Admitted 
intervenors  will  continue  to  be  able  to 
use  discovery  to  develop  the  facts 
necessary  to  support  its  case.  However, 
the  rule  will  require  that  before  a 
contention  is  admitted  the  intervenor 
have  some  factual  basis  for  its  position 
and  that  there  exists  a  genuine  dispute 
between  it  and  the  applicant  It  is  true 
that  this  will  preclude  a  contention  from 
being  admitted  where  an  intervenor  has 
no  facts  to  support  its  position  and 
where  the  intervenor  contemplates  using 
discovery  or  cross-examination  as  a 
fishing  expedition  which  might  produce 
relevant  supporting  facts.  The 
Commission  does  not  believe  this  is  an 
appropriate  use  of  discovery  or  cross* 
examination.  BPI  v.  Atomic  Energy 
Commission,  502  F.2d  424, 429  (Cfc  Cir. 
1974).  The  Commission  believes  it  is  a 
reasonable  requirement  that  an 
intervenor  be  able  to  identify  some  facts 
at  the  time  it  proposes  a  contention  to 
indicate  that  a  dispute  exists  between  it 
and  the  applicant  on  a  material  issue. 

The  Commission  agrees  with 
commenters  that  the  new  rule  may 
require  persons  seeking  intervention  to 
do  more  work  at  an  earlier  stage  of  the 
proceeding  than  imder  the  current 
regulations.  However,  the  Commission 
disagrees  with  the  conclusion  reached 
by  some  commenters  that  the  rule  shifts 
the  burden  of  proof  to  potential 
intervenors  or  should  be  rejected 
because  of  the  burden  placed  on 
potential  intervenors.  "The  revised  rule 
does  not  shift  the  ultimate  burden  of 
persuasion  on  the  question  of  whether 
the  permit  or  license  should  be  issued;  it 
rests  with  the  applicant.  Rather,  the  rule 
only  details  what  is  expected  of  an 
intervenor  as  part  of  its  burden  of 
coming  forward  with  information  in 
support  of  a  proposed  contention.  Cf. 
Consumers  Power  Co.  (Midland  Plant 
Units  1  and  2),  ALAB-123, 6  AEC  331, 
345  (1973).  The  Commission  believes  it 
to  be  a  reasonable  requirement  that 
before  a  person  or  organization  is 
admitted  to  the  proceeding  it  read  the 
portions  of  the  application  (including  the 
applicant's  safety  and  environmental 
reports)  that  address  the  issues  that  are 
of  concern  to  it  and  demonstrate  that  a 
dispute  exists  between  it  and  the 
applicant  on  a  material  issue  of  fact  or 
law.  Many  intervenors  in  NRC 
proceedings  ab«ady  ably  do  what  is 
intended  by  this  requirement  they 
review  the  application  before  submitting 
contentions,  explain  the  basis  for  the 
contention  by  citing  pertinent  portions 


and  explaining  why  they  have  a 
disagreement  with  it 

The  Commission  also  disagrees  with 
the  comments  that  |  2.714(b)(2)(iii) 
should  permit  the  petitioner  to  show  that 
it  has  a  dispute  with  the  Commission 
staff  or  that  petitioners  not  be  required 
to  set  forth  facts  in  support  of 
contentions  until  the  petitioner  has 
access  to  NRC  reports  and  documents. 
Apart  bom  NEPA  issues,  which  are 
specifically  dealt  with  in  the  rule,  a 
contention  will  not  be  admitted  if  the 
allegation  is  that  the  NRC  staff  has  not 
performed  an  adequate  analysis.  With 
the  exception  of  NEPA  issues,  the  sole 
focus  of  the  hearing  is  on  whether  the 
application  satisfies  NRC  regulatory 
requirements,  rather  than  the  adequacy 
of  the  NRC  staff  performance.  See,  e.g.. 
Pacific  Gas  and  Electric  Co.  (Diablo 
Canyon  Nuclear  Power  Plant  Units  1 
and  2),  ALAB-728, 17  NRC  777,  807, 
review  declined,  CLI-83-32, 18  NRC  1309 
(1983).*  For  this  reason,  and  because  the 
license  application  should  include 
sufficient  information  to  form  a  basis  for 
contentions,  we  reject  commenters' 
suggestions  that  intervenors  not  be 
required  to  set  forth  pertinent  facts  until 
the  staff  has  published  its  FES  and  SER. 

The  new  rule  provides  that  in  ruling 
on  the  admissibility  of  a  contention,  the 
presiding  officer  shall  not  admit  a 
contention  to  the  proceeding  if  the 
intervenor  fails  to  set  forth  the 
contention  with  reasonable  specificity 
or  establish  a  basis  for  the  contention. 
In  addition,  the  contention  will  be 
dismissed  if  the  intervenor  sets  forth  no 
facts  or  expert  opinion  on  which  it 
intends  to  rely  to  prove  its  contention,  or 
if  the  contention  fails  to  establish  that  a 
genuine  dispute  exists  between  the 
intervenor  and  the  applicant  (or, 
possibly,  the  NRC  staff  on  a  NEPA 
issue).  Contrary  to  the  assertions  of 
some  commenters,  the  use  of  this 
standard  for  the  admission  of 
contentions  has  been  supported  by  the 
Federal  courts  in  numerous  instances. 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRC.  435  U.S.  519  (1978);  Independent 
Bankers  Ass  'n  v.  Board  of  Governors, 
516  F.2d  1206  p.C.  Cir.  1975); 
Connecticut  Bankers  Ass  'n  v.  Board  of 
Governors.  627  F.2d  245  (D.C.  Cir.  1980). 
The  court  in  the  latter  case  emphasized 
that  "a  protestant  does  not  become 
entitied  to  an  evidentiary  hearing  merely 


The  CommlMion  recognizes  that  in  some  cases 
the  applicant's  and  the  NRC  stafTs  position  on  a 
particular  issue  will  be  similar.  Although  under 
these  rules  the  oontention  must  lie  framed  to 
disagree  with  the  applicant's  position,  an 
intervenor's  evidentiary  in  the  proceeding.  For  each 
issue  appealed,  the  precise  portion  of  the  record 
relied  upon  in  support  of  the  aaaertiaa  of  cn«r  must 
also  be  provided. 


on  request  or  on  a  bald  or  conclusory 
allegation  that  such  a  dispute  exists.  The 
protestant  must  make  a  minimal 
showing  that  material  facts  are  in 
dispute,  thereby  demonstrating  that  an 
"inquiry  in  depth'  is  appropriate."  627 
F.2d  at  251.  The  Commission's  rule  is 
consistent  with  these  dedsioiu. 

Several  commenters  were  concerned 
that  the  standard  "dispute  on  a  genuine 
issue  of  material  law  or  fact"  is  the 
same  one  to  be  used  by  the  presiding 
officer  in  ruling  on  motions  for  summary 
judgment  filed  under  10  CFR  2.749.  The 
Commission  expects  that  at  the 
contention  filing  stage  the  factual 
support  necessary  to  show  that  a 
genuine  dispute  exists  need  not  be  in 
affidavit  or  formal  evidentiary  form  and 
need  not  be  of  the  quality  necessary  to 
withstand  a  summary  disposition 
motion.  At  the  stunmary  disposition 
stage  the  parties  will  likely  have 
completed  discovery  and  essentially 
will  have  developed  the  evidentiary 
support  for  their  positions  on  a 
contention.  Accordingly,  there  is  much 
less  likelihood  that  substantial  new 
information  will  be  developed  by  the 
parties  before  the  hearing.  Therefore, 
the  quality  of  the  evidentiary  support 
provided  in  affidavits  at  the  summary 
disposition  stage  is  expected  to  be  of  a 
hi^er  level  than  at  the  contention  filing 
stage. 

The  proposed  rule  also  provided  in 
S  2.714(d)(2)  that  tiie  presiding  officer 
would  refuse  to  admit  a  contention 
where: 

(ii)  It  appears  unlikely  that  petitioner  can 
prove  a  set  of  facts  in  support  of  its 
contention;  or 

(tii)  The  contention,  if  proven,  would  be  of 
no  consequence  in  the  proceeding  because  it 
would  not  entitle  petitioner  to  relief. 

The  requirement  in  (iii)  above  was 
intended  to  parallel  the  standard  for 
dismissing  a  claim  under  Rule  12(b)(6)  of 
the  Federal  Rules  of  Civil  Procedure. 
The  intent  of  Rule  12(b)(6)  is  to  permit 
dismissal  of  a  claim  where  the  plaintiff 
would  be  entitled  to  no  relief  under  any 
set  of  facts  which  could  be  proved  in 
support  of  his  claim. 

A  number  of  commenters  disagreed 
with  the  language  of  proposed 
S  2.714(d)(2)(ii);  specifically,  the  phrase 
"appears  unlikely",  because  it  suggests 
that  the  presiding  officer  is  to  prejudge 
the  merits  of  a  contention  before  an 
intervenor  has  an  opportimity  to  present 
a  full  case.  The  Commission  recognizes 
the  potential  ambiguity  of  the  proposed 
phrasing  and  the  paragraph  has  been 
deleted. 

Issues  which  arise  under  the  National 
Environmental  Policy  Act  (NEPA)  are 
specifically  addressed  in  the  new  rule. 
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NEPA  raquires  Uie  NRC  to  analyie  ttie 
envlramneiitAl  impact  of  its  propoMo 
major  actiooa  signiiicantly  affecting  the 
quality  of  tbs  enviromneiiL  In  the 
licensing  context,  the  NRC  fulfills  Mt 
obligation  by  issuance  of  a  draft 
environmental  impact  statement  [DBS] 
and  a  final  environmental  impact 
statement  (FES).  Any  license  or  pennit 
application  subject  to  NBPA's  impact 
statement  requirement  must  omtain  a 
complete  EnviroDmental  Kepori  (ER) 
which  is  essentially  the  applicant's 
proposal  for  the  DES.  (See  10  CFR  51  JO 
and  51.40).  As  described  in 
1 2.714(bj(2Xiii).  an  intervener  will  b« 
required  to  demonstrate  that  a  grauine 
dispute  exists  between  it  and  the 
aiqtlicant  or  the  staff  <»  a  matoial  issue 
of  fact  or  law  which  relates  to  NEPA 
Several  commenters  took  exception  to 
the  provisions  in  pctfagraph  (b)(2Kiii}  of 
S  2.714  relating  to  environmental 
matter*,  claiming,  among  other  things, 
that  those  provisicms  appear  to 
authorize  petiti(»eTS  to  submit  late-filed 
contentions  based  <»  the  NRC  staff's 
environmental  review  documents.  One 
comments  recommended  that  the 
discussion  of  NEPA  issues  in 
1 2.714(bH2Kiii)  be  deleted  as 
unnaoeesaiy.  noting  the  availability  of  a 
right,  based  oo  past  precedents,  to 
amend  or  supplement  environmental 
documents  to  reflect  new  information. 
The  commenters  disagreed  on  whether 
contentions  relating  to  environmental 
matters  should  focus  on  environmental 
reports  submitted  by  the  applicant  or 
environmental  documients  prepared  by 
the  NRC  staff. 

The  Commission  has  reexamined 
those  portions  of  |  2.714(b)(2Kiii)  whidi 
relate  to  the  filing  of  environmental 
contentions  in  the  light  of  these 
comments  and  has  concluded  that  the 
text  of  the  rale  as  presently  drafted  is 
clear  and  that  no  further  revision  is 
needed.  The  rale  makes  clear  that  to  the 
extent  an  environmental  issue  is  raised 
in  die  applicant's  ER,  an  intervenor  must 
file  contentions  on  that  document.  The 
NRC  staff  in  its  DES  or  FES  may  well 
take  a  different  position  than  the 
applicant  10  CFR  2.n4(bK2Mui) 
explicitly  recognizes  for  environmental 
matters  existing  precedent  regarding  the 
right  to  amond  or  supplement 
contentions  based  on  new  information. 
The  Commission  wishes  to  emphasize 
that  tbawB  amendments  to 
1 2.714(b)(2Kiii)  are  not  bitanded  to  alter 
the  standards  in  1 2.714(a)  of  its  rales  of 
practice  as  Interpreted  by  NRC  caselaw, 
e^..  Duke  Power  Co.,  (Catawba  Nuclear 
Statioa  Untts  1  and  2).  CLI-83-19, 17 
NRC  1041  (19n).  respecting  late-filed 
contaBtioiM  nor  an  yiey  intaBded  to 


exempt  environmental  matters  as  a 
class  from  the  application  of  those 
standards. 

One  commenter  objected  to  the 
inclusion  of  the  word  "concise"  in 
paragraph  (b)(2)(ii)  of  (  2.714  on  the 
ground  that  it  "could  be  misconstrued  as 
requiring  brevity."  The  commenter 
added  that  a  word  or  phrase  which 
connotes  sufficient  detaU  to  inform  the 
reader  of  the  various  factual  or  other 
bases  for  the  contention  should  be  used 
instead. 

The  Commission  disagrees  with  the 
view  of  the  commenter  that  retention  of 
the  word  "concise"  ia  paragraph 
(b)(2)(ii)  of  S  2.714  could  be  misleading. 
In  the  (pinion  of  the  Commission, 
paragraph  (b)(2)(ii],  when  read  in 
context  with  paragraphs  (b)(2)  (i)  and 
(b)(2](iii)  of  S  2.714.  dearly  identifies  the 
kind  of  detailed  information  which  a 
petitioner  must  provide  to  enable  the 
Commission  or  the  presiding  officer  to 
determine  whether  a  contention  should 
be  admitted  in  a  particular  adjudicatory 
proceeding. 

Several  commenters  suggested  that 
paragraph  (b](2)(tii]  of  9  2.714  should 
require  that  the  issue  being  raised  is  not 
only  in  dispute  but  ia  also  "material", 
that  is,  that  the  resolution  of  the  dispute 
would  make  a  differance  in  the  outcome 
of  the  licensing  proceeding.  The 
Commission  concurs  that  that  was  the 
intention  of  the  requirement,  as  is 
demonstrated  by  the  the  language  of 
paragraph  (d)(2)(i)  of  S  2.714.  which 
provided  for  "determining  whether  a 
genuine  dispute  exists  on  a  material 
issue"  of  law  or  fact  Section 
2.714(b)(2](iii)  has  been  revised  to 
include  the  word  "materiar. 

One  commenter  expressed  the  view 
that  there  was  very  little  likelihood  that 
.  contentions  involving  purely  legal  issues 
would  be  submitted  (in  most  cases 
contentions  raise  mixed  questions  of 
law  and  fact)  and  therefore  paragraph 
(d)(2](iv)  of  S  2.714  is  unnecessary  and 
should  be  deleted.  Another  commenter 
disagreed  with  the  form  of 
8  2.n4(d)(2)(iv).  As  written,  it  conflicts 
with  the  proposed  definition  of  a 
contention  in  10  CFR  2.714(b)(2)  as  a 
statement  of  "law,  fact  or  ftolicy".  While 
not  opposed  to  the  intent  of  the 
proposal,  the  commenter  recommended 
that  this  section  be  tevised  to  read  as 
follows: 

If  the  Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  admissibility  of 
contentions  determines  that  any  of  the 
admitted  contentions  constitute  pur«  Issues 
of  law,  those  contentions  must  be  decided  on 
the  basis  of  briefs  or  oral  aiguiMnt  according 
to  a  schedule  detanniaed  by  the  Commiaelan 
or  the  presiding  officer. 


The  intent  of  the  proposed  rule  fai 
S  2.n4(d)(2)(iv)  was  that  purely  legal 
contentions,  which  occnf  rarely,  may  be 
admitted  as  issues  in  the  proceeding. 
However,  they  will  not  be  a  fiart  of  an 
evidentiary  hearing,  but  rather,  will  be 
handled  on  the  basis  of  briefs  and  oral 
arguments.  A  new  paragraph  (e)  has 
been  added  to  i  2.714  to  clarify  this 
intention. 

The  Commission  is  alao  making  a 
clarifying  change  to  10  CFR  2.714(c). 
That  paragraph  provides  that  any  party 
to  a  proceeding  may  file  an  answer  to  a 
petition  to  bitervene  within  certain  time 
periods.  Prior  to  1978,  a  person 
petitioning  to  intervene  in  an  NRC 
proceeding  was  required  to  state  not 
only  how  his  or  her  interest  might  be 
affected  by  the  results  of  the  proceeding, 
but  also  the  basis  for  his  or  her 
contentions  with  regard  to  each  aspect 
on  which  he  or  she  desired  to  intervene. 
Under  that  scheme  for  petitions  for 
leave  to  intervene,  it  was  dear  that  a 
response  filed  pursuant  to  10  CFR 
2.714(c)  could  be  a  response  to  the 
contentions  and  the  bases  for  any 
contentions  proposed.  In  1978,  the  Rules 
of  Practice  were  amended  to  provide 
that  a  petitioner  could  file  his  or  her 
contentions  separately  in  a  supplement 
to  die  original  petition  to  intervene,  not 
later  than  fifteen  days  prior  to  die 
special  prehearing  conforence  held 
pursuant  to  10  CFR  2.751a  or  the  first 
prehearing  conference.  Section  2.714(c) 
was  not  amended  to  make  it  dear  diat 
answers  to  these  supplemental  petitions 
containing  contentions  and  dieir  bases 
were  permitted  as  well  as  to  the  original 
petition  to  intervene.  However,  the 
practice  before  the  Commission  shice 
1978  has  been  that  answers  to 
supplements  to  petitions  to  intervene  as 
wen  as  to  an  initial  petition  to  hitervene 
are  permissible  within  die  timeframe 
established  in  S  2.714(c)L  Language  is 
being  added  to  i  2.714(d)  to  make  it 
clear  that  answers  to  both  initial 
petitions  and  any  siqiplements  thereto 
are  permissible. 

Former  Commissioner  Asselstine  also 
suggested  in  the  proposed  rule 
additional  changes  in  the  Ccmimission's 
rules  on  intervention  and  poblic 
partidpation  in  the  licnsing  process. 
Changes  to  10  CFR  2.104. 2.714,  2.751a 
and  2.752  were  proposed  to  require  early 
publication  of  notice  of  receipt  ttf  an 
appUcation,  to  specify  the  time  within 
which  petitions  for  intervention  can  be 
filed,  to  separate  the  dedsion  on 
standing  firam  the  decision  on  die 
validity  of  contentions,  to  provide  for  a 
mandatory  ninety  day  peiiod  of  time  to 
draft  cootenttoos,  and  to  craat*  a  two 
stage  screening  procesa  to  determlna 
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whether  or  not  a  genuine  issue  of  a 
material  fad  exists  with  resped  to  each 
contention. 

Those  commenters  who  favored 
foraier  Commissioner  Asselstine's 
proposals  felt  they  would  improve  the 
efficiency  of  the  hearing  process  without 
imposing  additional  bundens  on 
intervenore.  They  were  thought  to  be 
logical  and  easy  to  imderatand  and  dealt 
with  the  fact  that  although  the  hearing 
clock  begins  when  an  application  is 
docketed,  much  of  the  doounentetion  of 
interest  to  interveners  may  not  be  ready 
for  some  time.  Some  commenters  felt  the 
proposals  would  encourage  informal 
discussion  and  resolution  of  disputes 
and  were  generally  more  equitable  and 
fair. 

Those  commenting  unfavorably  on  the 
Asselstine  proposals  felt  they  would 
exacerbate  the  current  problems  of 
histability  and  unpredictability  in  die 
hearing  process.  The  use  of  provisional 
admission  and  the  notice  of  receipt 
proposals  would  only  add  additional 
steps  to  the  hearing  process  without 
increasing  its  effectiveness.  Hey  felt 
presiding  offlcera  already  have  die 
audiorify  to  rejed  petitions  for 
intervention  prior  to  submission  of 
contentions  and  do  so.  These  proposals 
would  substantially  increase  die  number 
of  parties  and  contentions  widiout  any 
countervaiUng  benefit.  Otiier 
commenters,  although  favoring  the 
approach  of  Commissioner  Asselstine, 
believed  discovery  should  take  place 
before  contentions  and  that  too  much 
discretion  was  being  given  to  the 
presiding  officer  to  dismiss  contentions. 

The  Commission  has  considered  the 
comments  on  Commissioner  Asselstine's 
proposals  and  conduded  that  it  does  not 
wish  to  take  any  additional  action 
regarding  these  proposals  at  this  time. 
Several  of  diem  address  the  same 
aspects  of  die  hearing  process,  e^.  the 
filing  of  contentions,  as  the  proposed 
rule  changes  made  by  the  Commission, 
and,  the  Commission  has  chosen  to 
adopt  those  rules  essentially  as 
proposed. 

2.  Subpoenas  (10  CFR  2.720)  Discovery 
Against  NRC  Staff 

The  proposed  amendments  to  10  CFR 
2.720(h)(2)(ii)  would  codify  two  existing 
grounds  used  by  NRC  steff  to  object  to 
responding  to  interrogatories  from 
parties  in  NRC  adjudicatory 
proceedings.  This  change  would  enable 
the  staff  simpfy  to  dte  the  provisions  of 
the  rule  in  objecting  to  a  request, 
thereby  conserving  limited  staff  time 
and  resources.  The  firat  ground  for 
objecting  reflects  existhig  NRC  practice 
in  whidi  a  response  stathig  that  die 
requested  hiformation  is  available  in 


either  NRC  public  document  rooms  or  in 
public  compilations  and  providing 
suffident  information  to  enable  a  party 
to  locate  the  material  requested  is 
considered  adequate.  Hie  second 
ground  would  limit  the  scope  of  an 
interrogatory  by  barring  the  requestor 
from  asking  die  NRC  staff  to  explain  its 
reasons  for  not  using  data,  assumptions 
and  analyses  where  die  NRC  staff  did 
not  rely  on  this  information  in  its 
review.  Persons  submitting 
interrogatories  would  also  be  prevented 
fixim  asking  the  steff  to  perform^ 
additional  research  or  analytical  work 
beyond  that  needed  to  support  the  NRC 
staff's  position  on  any  particular  matter. 
Requestora  could  continue  to  submit 
interrogatories  seeking  to  elicit  factual 
information  reasonably  related  to  the 
NRC  stefTs  position  in  the  proceeding, 
including  data  used,  assumptions  made 
and  analyses  performed  by  the  NRC 
Staff. 

The  commentera  who  supported  the 
proposed  amendments  did  so  because 
they  beUeved  it  would  be  advantageous 
if  certain  established  and  well 
recognized  precedents  commonly  used 
in  NRC  adjudicatory  proceedings  were 
codified  in  NRC's  Rules  of  Practice. 
According  to  the  commenters,  the 
perceived  advantages  of  codification 
induded  conservation  of  increasingly 
limited  NRC  staff  resources,  increased 
use  of  accepted  legal  procedures  and 
reduction  of  delays  in  the  application 
review  process.  One  commenter  stated 
that  these  procedures  should  not  be 
limited  to  the  NRC  staff  but  that  they 
should  be  equally  available  to  all  parties 
to  any  NRC  adjudicatory  proceeding. 
Several  commenten  who  opposed  the 
rule,  also  made  this  comment. 

One  commenter  supported 
codification  in  prindple  but  pointed  out 
that  the  proposed  amendments  as 
presendy  drafted,  do  not  accurately 
reflect  existing  precedent.  For  example, 
the  proposed  amendments  convert  a 
statement  indicating  the  availabilify  of  a 
document,  long  recognized  as  an 
acceptable  response,  into  an  acceptable 
rationale  for  not  responding.  The 
commenter  also  took  issue  with  the 
prohibition  against  the  submittal  of 
questions  requesting  die  NRC  staff  to 
explain  why  it  did  not  use  certain 
alternative  data  or  assumptions  or 
perform  certain  analyses.  According  to 
the  commenter,  questions  of  this  type 
would  not  require  the  staff  to  perform 
additional  research;  the  staff  need  only 
respond  by  providing  an  explanation. 

The  commenten  who  opposed  placing 
additional  restrictions  on  interrogatories 
to  die  NRC  staff  did  so  for  a  variety  of 
reasons.  Considered  unfair,  unnecessary 
and  unwise  as  a  matter  of  policy,  the 


proposed  amendments  were  criticized 
because  they  would  defeat  the  basic 
purpose  of  ^scovery-to  obtain  relevant 
information  on  issues  raised  in  and 
pivotal  to  the  proceeding,  thereby 
preventing  surprise  at  trial. 

A  number  of  commentera  noted  that 
the  staff  is  a  major  if  not  cradal  party 
because  it  is  the  party  widi  the  technical 
resources  and  expertise.  Interveners 
need  full  opportunify  to  understand  and 
question  die  staffs  position.  Moreover, 
the  staff  should  be  held  accountable  for 
its  actions.  This  proposal  could  restrict 
the  flow  of  information  and  would  place 
the  burden  on  intervenon  to  locate 
information  bearing  on  the  staff's 
position.  This  would  increase 
intervention  costs.  The  current  rules 
provide  ample  protection  for  the  staff.  If 
anything,  discovery  against  the  staff 
should  be  increased  rather  than 
decreased. 

A  number  of  commenters  opposed  to 
the  rule  change  expressed  concerns 
similar  to  those  described  above  made 
by  supportere  of  die  rule.  They  were 
concerned  that  the  proposed  rule  would 
improperly  shield  the  staff  from  its 
obligation  to  explain  and  justify  its 
position.  The  stated  rationale  for  the 
rule-caselaw  on  the  issue  of  requiring 
extensive  independent  research-does 
not  support  the  proposal  in  the  view  of 
one  commenter.  The  staff  may  have 
examined  alternative  assumptions,  data 
and  analyses  and  chosen  not  to  rely  on 
them.  Interrogatories  asking  the  staff  to 
provide  an  explanation  for  why  one 
particular  source  of  data  or  analysis 
was  chosen  is  fair  discovery. 

Several  commenten  argued  that 
parties  are  entided  to  know  not  just  the 
facts  supporting  the  staff's  position  but 
whatever  facts  are  in  the  staff's 
possession.  It  is  unreasonable  and 
unfair  to  Umit  discovery  to  information 
diat  supports  the  staff's  position. 
Relevant  facts  which  do  not  support  the 
stafTs  final  position  could  be  concealed. 

A  number  of  commenten  were  also 
critical  qf  die  assertion  that  this 
proposal  was  an  attempt  to  conserve 
staff  resources.  Several  asserted  that  the 
existing  rules  already  give  the  staff 
special  status  in  responding  to 
discovery.  If  the  staff  is  to  remain  a  fiiU 
party,  it  should  be  equal  not  privileged. 
Commission  arguments  that  this  rule  is 
necessary  to  preserve  scarce  staff 
resources  are  not  consistent  with 
positions  previously  taken  with  resped 
to  other  parties  to  NRC  proceedings.  The 
Commission  has  consistendy  taken  the 
view  that  parties  are  not  excused  bom 
hearing  obligations  due  to  a  lade  of 
resources.  IzJiibiting  the  flow  of 
information  is  not  an  appropriate  way  to 
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deal  wHh  Maroa  staff  naonion.  The 
rrnnrtntnii  ■bmild  cither  seek 
additional  appropriatiofM  or  eUminata 
party  ttatua  for  the  etafi. 

If  the  CoiMiiMion  wanta  to 
institutionalize  the  two  ot^tioos 
discussed  in  the  proposal  they  should  be 
mads  m)Ucabla  to  all  parties  not  Just 
the  Stan.  Coauaenters  representing 
applicants  asserted  that  discovwy 
against  them  has  many  of  the  same 
objectioasble  qualities-asking  for 
documents  already  on  the  dowet  or 
requesting  the  spplicant  to  perform  new 
analyses.  These  commenters  saw  no 
Justification  for  codifying  the  NRC 
caselaw  soldy  for  the  boaefit  of  the 
staff. 

A  number  of  commenters  were  also 
critical  of  the  Mcond  element  of  the 
proposed  rule  which  would  codify  the 
existing  NRC  practice  that  an  adequate 
discovery  response  is  to  itate  that  the 
requested  information  is  availaUe  in 
public  document  rooms  or  other  public 
compilations.  Several  commenters  noted 
that  this  proposal  does  more  than  Just 
codify  existing  practice.  If  that  were  all 
it  did,  the  basis  for  it  is  weak,  because 
citing  a  rule  rather  than  caselaw  is  not  a 
meaningful  reduction  in  staff  workload. 
The  proposal  converts  a  method  of 
response  (citation  to  a  specific 
document)  into  grounds  for  not 
responding.  Under  the  proposed  rule  the 
Licensing  Board  must  determine  if 
information  is  reasonably  obtainable 
from  the  public  document  room  or 
another  source.  But  the  Licensing  Board 
won't  readily  be  able  to  determine  this 
on  its  own.  The  staff  might  as  well 
respond  at  the  outset  with  the 
information  which  constitutes  an 
adequate  response  under  existing 
practice-tide,  page  reference  and 
location  of  document-rather  than  object 
and  become  involved  in  a  round  of 
pleadings  to  determine  the  staffs  duty 
to  respond. 

SewBral  commenters  objected  to  the 
proposal  because  of  the  impact  they  felt 
it  could  have  on  specific  types  of 
proceedings.  One  oommenter  objected 
to  limitstions  on  interrogatories  to  the 
staff  in  enforcement  proceedings 
regarding  alternative  assumptions  and 
analyses  not  relied  on.  The  concern  was 
that  if  the  staff  refused  to  rely  on  a 
particular  analysis  performed  by  the 
licensee  or  its  contractor  in  determining 
compliance,  litigatioo  of  the  issue  could 
be  protracted  if  the  staff  were  not 
required  to  address  it  during  disocvery. 

The  Commission  has  deckled  to  adopt 
the  propoaed  changes  to  its  discovery 
procedures;  however,  the  changes  wUl 
apply  to  all  parties  to  NRC  proceedings, 
not  Just  to  the  NRC  staff.  Because  (rf  &s 
expended  applicability  of  the  chax^ges. 


they  are  being  incorporated  into  10  CFR 
^.740,  the  general  provisions  governing 
discovery  rather  than  into  i  2.720  as 
proposed. 

Commission  csselaw  has  long 
established  that  while  in  response  to  a 
discovery  request  a  party  must  reveal 
inlbnaadon  within  its  possession  and 
contrc^  wliich  may  entail  some 
investigatioo  to  deteanine  what 
information  is  in  the  party's  possession, 
the  party  is  not  requved  to  engage  in 
independent  reseutA.  Penaaylvania 
Power  and  Light  Co.  (Susquehanna 
Steam  Electric  Station.  Units  1  and  2, 
ALAB«3. 12  NRC  317. 334  (1980).  The 
breadth  of  permissible  interrogatories  is 
limited  to  those  v^icfa  address  factual 
information  related  to  a  party's  position 
in  the  proceeding,  such  as  data  used, 
assumptions  made,  and  analyses 
performed  by  the  party. 

A  party  must  provide  die  basis  for  its 
position  on  an  issue  in  the  proceeding, 
but  the  Commission  does  not  believe 
that  a  party  should  be  called  upon 
throu^  the  dlscovenr  process  to  explain 
why  it  did  not  use  omer  data  or  be 
required  to  perform  additional  studies. 
Interrogatories  which  elicit  what  data 
the  partv  has  relied  on  and  why  are 
acceptable.  Interrogatories  which  ask  a 
party  to  describe  reasons  why  other 
data  were  not  relied  upon  In  developing 
a  party's  position  will  not  be 
permissible.  So  long  as  prior  to  the  trial 
parties  have  an  opportunity  to  learn 
what  another  party  has  done  or  what 
information  that  other  party  has  to 
provide  the  basis  for  its  position,  the 
party  seeking  discovery  will  be  able  to 
show  in  the  hearing  what,  in  its  view, 
the  other  party  should  have  done  or  why 
its  position  is  incorrscL  By  eliminating 
burdensome  interrogatories  the 
Commission  will  conserve  not  only  its 
own  staff  resources,  but  provide  a  fair 
hearing  process  for  all  parties. 

These  principles  are  particularly 
important  v^en  applied  to  tlte  NRC 
staff.  To  the  extent  that  discovery  elicits 
otherwise  unavailable  factual 
information  concerning  the  basis  for  the 
staffs  position  on  a  particular  issue  in  a 
proceeding,  a  party  should  be  better 
prepared  for  trial.  At  the  same  time,  the 
staff  should  be  able  to  produce  the 
factual  information  requested  with 
minimal  disraption  of  its  limited 
resources.  Staff  documents  relevant  to  a 
proceeding  cue  publicly  available  as  a 
matter  of  course  unless  there  is  a 
compelling  Justification  for  their 
nondisdosura.  These  publicly  availaUe 
documents  reasonably  disclose  the 
basis  for  the  staffs  position.  Thus 
fonnal  discovery  against  the  staff  may 
legitimately  be  nairowed  to  minimixe 


staff  resources  involved  \a.  time 
consuming  discovery  procedures. 
The  second  proposed  change  to 
discovery  procedures  does  not,  despite 
suggestion  by  some  commenters  to  the 
contrary,  add  any  new  bases  for 
objecting  to  interrogatories.  The  change 
merely  clarifies  current  practice  that 
when  a  document  is  reasonably 
available  from  another  source,  such  as 
the  Commission's  Public  Document 
Room  or  local  Public  Document  Room, 
the  information  need  not  be  provided  in 
response  to  die  interrogatory.  A 
sufficient  answer  to  such  an 
interrogatory  is  the  location,  titie  and  a 
page  reference  to  the  relevant  document 

3.  Evidence  (10  CFR  2.748)  Cross- 
Bxamination 


The  proposed  amendment  to  10  CFR 
2.743  would  require  a  party  to  a 
proceeding  to  obtain  the  permission  of 
the  preslcfing  officer  in  order  to  conduct 
cross-examination  and  would  bar  the 
presiding  officer  bom  considering  any 
request  to  cross-examine  unless  the 
request  was  accompanied  by  a  cross- 
examination  plan  containing  specified 
information.  The  required  plan  would 
include  a  brief  descriptisn  of  the  issues 
on  which  cross-examination  would  be 
conducted  and  a  proposed  line  of 
questions  to  achieve  stated  objectives 
together  with  the  e)q)ectBd  answers.  The 
cross-examination  plans  would  be  kept 
confidential  until  the  presiding  officer 
issued  his  or  her  decision. 

The  commenters  who  8ui^;xvted  the 
proposed  amendments  believed  the 
requirement  for  a  plan  would  encourage 
parties  to  think  out  their  case  in 
advance  and  would  lead  to  better 
questions  and  a  shorter  |»oceeding.  The 
proposed  changes  would  add  structure 
to  cross-examination  and  decrease 
repetitive  and  cumulative  questions. 
Some  noted  that  cross-eocamination 
plans  are  essentially  abeady  standard 
practice,  while  others  imlicated  their 
belief  that  the  proposed  changes  would 
improve  the  Board's  ability  to  control 
proceedings.  One  conunenter,  in 
supporting  the  proposal*  noted  that  the 
NRC  was  within  its  authority  to  limit 
cross-examination  to  cases  where  it  is 
required  for  full  and  trae  disclosure  of 
the  facts:  nothing  in  the  Atomic  Energy 
Act  or  the  Administrative  Procedure  Act 
guarantees  an  absolute  right  to  cross- 
examine  witnesses.  Seacoast  Anti- 
Pollution  League  v.  CostJe,  572  F.2d  872, 
880  (1st  Clr.  1978);  cerL  denied.  439  U.S. 
824  (1978). 

Several  ot  these  same  commenters 
believed  the  Commission's  proposed 
changes  did  not  go  far  enough.  One 
asserted  that  the  proposal  would  not 
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change  the  hearing  process  but  wouki 
only  increase  procedural  requirements 
that  will  do  little  absent  a  vigilant 
presiding  officer.  The  Commission 
should  only  permit  cross-examination  if 
the  points  to  be  made  could  not  be 
achieved  by  written  testimony.  Under 
such  an  approach,  cross-examination 
would  be  reserved  for  impeaching 
credibility.  Several  suggested  that  a 
party's  cross-examination  should  be 
limited  to  issues  or  contentions  that  the 
party  had  placed  in  controversy. 
Anodier  suggested  that  if  more  than  one 
interested  party  had  raised  an  issue, 
lead  responsibility  for  litigating  it  should 
be  assigned  to  one  party. 

One  conunenter  stated  that  this 
proposal  was  so  watered  down  bom  the 
Commission's  earlier  proposal  in  its 
Advanced  Notice  as  to  be  almost 
meaningless.  Hie  Board  should  permit 
cross-exandnation  only  where,  based  on 
written  evidence,  there  is  a  genuine  and 
substantial  issue  of  foct  and  resolution 
would  be  substantially  assisted  by 
cross-examination.  This  conunenter  also 
believed  that  the  rule  should  provide  for 
establishing  time  limits  and  noted  that 
requiring  and  enforcing  time  limits  is 
routine  hi  Federal  courts  and  other 
administrative  agencies. 

Commenters  opposed  to  the  proposed 
rule  had  concerns  both  with  the 
proposal  as  a  whole  and  with  specific 
aspects  of  it.  Several  asserted  that 
cross-examination  is  a  fundamental 
right  and  is  especially  important  in  NRC 
proceedings  which  deal  with  matters  of 
public  health  and  safety.  In  their  view, 
the  public  interest  in  a  full  look  at  safety 
matters  outweighs  an  interest  in 
reducing  a  cluttered  record.  Tlie 
proposal  seeks  to  gain  efficiency  at  the 
expense  of  quality  decision-making  and 
the  openness  of  the  process.  To  restrict 
cross-examination  is  to  negate  the 
purpose  of  adjudicatory  proceedings— to 
adjudicate  disputed  facts.  The  purpose 
of  cross-examination  is  to  explore 
credibility,  inconsistency  and  bias. 
Effective  cross-examination  requires  an 
element  of  surprise  and  the  ability  to 
shift  direction.  One  commenter  asserted 
that  the  stated  reliance  on  caselaw  is 
misplaced.  While  the  caselaw  does 
support  requiring  parties  to  demonstrate 
the  need  for  cross-examination,  it  has 
never  suggested  that  barriers  may  be 
used  to  actively  preclude  the  public 
litigant  fit>m  participating. 

Several  commenters  argued  that  the 
proposal  imposes  a  disproportionately 
severe  inqmct  on  intervenors.  Some 
argued  that  the  proposed  rule  was  a 
blatant  attempt  to  limit  the  record  to 
testimony  prepared  by  applicant  and 
staff  who  have  the  resources  to  file  a 


large  amount  of  direct  testimony. 
Intervsnors  are  mora  likely  to  nuke 
their  case  on  cross  exsmlnstion  because 
they  lack  the  resooroes  to  produce  their 
own  witnesses. 

A  naflsber  of  commentsn  also 
opposed  the  rule  as  unnecessary 
because  the  existing  rales,  10  CFR  2.718 
and  2.7S7,  are  more  than  sufficient  to 
control  cross-examination.  The  conduct 
of  a  hearing  and  the  scope  and  amount 
of  cross-examination  are  traditionally 
within  the  presiding  officer's  discretion. 
One  commenter  noted  that  prefiled 
cross-ecamination  plans  are  essentially 
already  standard  practice.  Another 
stated  that  such  requirements  sre 
unnecessary  for  experienced  counsel 
and  unenforceable  against  others. 
Several  noted  that  Hale  proposal  could 
waste  more  time  than  it  would  save  by 
creating  litigation  of  the  cross- 
examination  plans  and  by  creating  a 
new  area  for  appellate  litigation.  The 
remedy  is  for  die  board  to  control  the 
hearing,  not  add  new  paperwork 
requirements  on  counsel. 

Another  oommenter  took  s  slighUy 
different  approadi  in  opposing  the 
proposed  role,  lliis  commenter  felt  there 
were  preferable  means  to  limit 
argumentative  and  unnecessary  cross 
examination.  Parties  should  be  limited 
to  litigating  only  their  own  contentions 
and  only  their  stated  interest  in  the 
contention.  U  parties  have  a  common 
interest  their  contentions  may  be  Jointiy 
admitted  and  lead  responsibiUty 
assigned  for  Utigating  the  contention, 
including  cross-examination.  Rather 
thaii  develop  more  paperwork,  the 
Commission  should  simply  reiterate  that 
hearings  be  conducted  in  strict 
accordance  with  the  NRC's  evidentiary 
practice. 

One  commenter  questioned  whether  a 
Board  in  rejecting  a  cross-examination 
plan  would  not  be  prejudging  an  issue 
because  the  presiding  officer  might  not 
understand  the  party's  overall  litigation 
strategy.  Another  questioned  whether 
NRC  can  legally  require  a  party  to 
produce  its  woricproduct  to  the  Board 
and  ultimately  to  other  parties.  On  the 
other  side,  one  commenter  expressed 
concern  that  the  filing  of  plans  in 
confidence  with  the  Board  could  unfairly 
influence  the  Board  because  parties 
could  expound  their  theory  of  the  case 
under  the  guise  of  describing  objectives 
to  be  achieved  during  cross- 
examination. 

One  commenter  argued  that  the 
proposed  role  change  violates  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  for 
full  consideration  of  all  environmental 
impacts  of  a  decision  to  license  a 


nuclear  power  plant  Another 
commentar  asserted  that  it  would 
violate  das  process  lequireuients  if 
proceedings  to  impose  dvil  penalties  as 
well  ss  other  euoreement  proceedings 
are  not  excluded  from  die  nde. 

Several  objections  to  specific 
elements  of  die  proposal  were  also 
noted.  Many  felt  fifteen  days  to  review 
prefiled  testimony  and  prepare  cross- 
examination  plans  was  insuffident.  A 
number  of  commenters  objected  to  the 
requirement  that  the  plans  include  not 
only  questions  but  also  the  expected 
answen  to  questions.  Most  felt  a 
statement  of  objectives  and  a  proposed 
line  of  questions  was  sufficient  for  a 
Board  to  determine  relevancy.  If 
answers  are  required,  then  a  party  is  in 
effiect  linaited  to  askhig  questions  for 
which  he  or  she  already  knows  the 
answers.  A  requirement  for  prefiled 
questions  and  answere  would  unfairiy 
limit  the  scope  of  cross-examination 
because  it  wiould  not  allow  questioners 
to  follow  up  on  the  unexpeded.  Cross- 
examination  is  dynamic  and  litigants 
need  the  flexibility  to  try  different  tacks. 
The  logical  extension  of  the  proposed 
requirement  would  be  plans  for  redired 
and  recross-examination  which  would 
further  delay  a  proceeding.  Several 
commentos  also  noted  their  beUef  that 
tiiis  requirement  codd  have  a  negative 
impact  on  discovery.  They  feared  it 
could  encourage  a  lack  of  full  and 
prompt  response  to  discovery  by 
applicants  in  order  to  make  it  difficult 
for  intervenon  to  file  adequate  plans 
and.  consequentiy,  to  conduct  cross- 
examination. 

The  Commission  believes  that  cross 
examination  plans  can  have  a  very 
beneficial  impact  on  the  conduct  of  a 
hearing  by  encouraging  parties  to 
develop  and  evaluate  die  objectives 
they  expect  their  cross-examination  to 
adiieve  and  by  giving  the  presiding 
officer  the  necessary  information  to 
effectively  manage  the  proceeding.  The 
Commission  disagrees  with  those 
commenters  who  believe  that  the  use  of 
cross-examination  plans  will  sacrifice 
the  quality  or  openness  of  its 
decisionmaking  for  the  sake  of 
efficiency.  Cross-examination  plans 
have  been  used  effectively  in  a  number 
of  Commission  proceedings.  We  do  not 
believe  it  is  unduly  burdensome  to 
require  a  party  to  a  proceeding  to 
examine  prefiled  testimony  suffidendy 
to  be  able  to  articulate  to  die  presiding 
officer  the  nature  of  the  questions  the 
party  believes  are  necessary  to 
illuminate  the  issues  of  concern  to  it 
However,  because  the  usefulness  of  this 
procedure  is  highly  dependent  upon  the 
circumstances  of  a  particular 


83i7B         FMwal  Regbfar  /  Vol  54.  No:  154  /  Friday.  August  11,  1969  /  Rules  and  Regulations 


proceeding,  the  final  rule  has  been 
changed  to  give  the  Presiding  Officer 
discretion  to  require  submittal  of  the 
plans. 

The  regulation  makes  clear  that 
parties  are  entitled  to  conduct  such 
cross^xaminaUon.  in  accordance  with  a 
plan  if  required  by  the  Presiding  Officer, 
as  is  necessary  for  full  and  true 
disclosure  of  the  facts.  This  is  the 
standard  set  forth  in  section  7(c)  of  the 
Administrative  Procedure  Act  5  U.S.C 
556(d)  and  existing  9  2.743(a).  That 
provision  has  never  been  understood  to 
confer  unfettered  rights  to  cross- 
examine  witnesses.  See  Seacoast  Anti- 
Pollution  League  v.  Costle,  572  F.2d  872 
(Ist  Cir.  1978);  cert,  denied,  439  U.S.  824 
(1978);  Northern  States  Power  Co. 
(Prairie  Island  Nuclear  Generating  Plant, 
Units  1  and  2),  ALAB-244, 8  AEC  857, 
867  n.  16  (1974),  reconsideration  denied, 
ALAB-252,  8  AEC  1175,  aff  A,  CU-75-1, 1 
NRC 1  (1975).  The  standard  in  the  rule 
will  assure  that  issues  are  appropriately 
examined  and  it  is  also  consistent  with 
the  Commission's  obligations  under 
NEPA  to  consider  the  environmental 
impacts  of  a  decision. 

We  do  not  believe,  as  suggested  by 
some  commenters,  that  a  more 
restrictive  test  for  cross-examination, 
e.g.  where  genuine  and  substantive 
issues  will  be  substantially  assisted  by 
cross-examination,  is  appropriate.  The 
option  of  requiring  use  of  cross- 
examination  plans  together  with  the 
discretion  granted  to  the  presiding 
officer  elsewhere  in  the  regulations  to 
limit  lumecessary,  argumentative  or 
duplicative  cross-examination  provide 
adequate  measures  to  control  the 
conduct  of  cross-examination. 

This  regulation  will  not  inhibit  a 
party's  ability  to  use  the  element  of 
surprise  or  shift  direction  as  the  cross- 
examination  progresses.  When  a  plan  is 
required,  parties  must  submit  objectives 
and  a  proposed  line  of  questions.  They 
are  not  required  to  submit  all  of  the 
questions  to  be  asked.  If  the  objectives 
are  suffidenUy  developed  and 
described,  there  will  be  no  impediment 
to  shifting  the  direction  of  questioning  in 
response  to  the  answers  received 
because  the  presiding  officer  will  be 
aware  of  the  ultimate  objective  of  the 
questioner  or  be  able  to  ascertain 
through  brief  queries  of  the  cross- 
examiner  why  the  change  in  direction  is 
appropriate.  It  is  also  noted  that  the 
plans  are  required  to  be  kept 
confidential  by  the  presidbog  officer.  The 
Commission  does  agree  widi  a  number 
of  commenten  diat  a  requirement  to 
include  the  postulated  answers  to  the 
questions  may  create  an  unnecessary 
ourden  on  the  preparer  of  the  plan.  'The 


intent  of  the  requirement  was  to  help  the 
presiding  officer  understand  more  easily 
how  the  proposed  line  of  questions 
would  achieve  the  stated  objective.  We 
have  concluded,  howsver,  that  the 
statement  of  objectives  can  provide 
sufficient  notice  to  tha  presiding  officer 
of  the  party's  intentions  and  the  final 
rule  deletes  the  requirement  to  include 
in  the  plan  expected  responses  to 
proposed  questions. 

Several  commenters  were  also 
concerned  that  15  days  was  insufficient 
time  to  examine  testimony  and  prepare 
cross-examination  plans.  Deleting  die 
requirement  to  include  postulated 
answers  should  eliminate  much  of  the 
difficulty  which  commenters  identified 
for  preparation  of  the  plans.  Therefore, 
we  are  retaining  the  15  day  prefiling 
requirement.  However,  language  has 
been  added  to  9  2.743(b)(2)  to  indicate 
that  the  schedule  for  filing  cross- 
examination  plans  is  to  be  estabUshed 
by  the  Presiding  Officer.  This  will  assure 
that  the  presiding  officer  will  have 
sufficient  time  after  filing  of  testimony 
but  before  the  hearing  to  review  the 
plans  and  make  any  necessary  rulings.  It 
will  also  permit  the  Piesiding  Officer  to 
accomodate  any  luiiqae  circumstances 
of  a  particular  proceeding. 

Several  commenters  suggested  that 
the  Commission  should  impose  strict 
limits  on  when  cross-examination  will 
be  available,  e.g.,  for  impeaching 
credibility  or  where  a  genuine  and 
substantive  issue  is  substantially 
assisted  by  cross-examination,  and  that 
it  should  Ihnit  the  issues  on  which  an 
intervener  may  cross-examine  and 
assign  lead  responsibility  to  a  party 
when  several  have  raised  the  same 
issues.  The  agency's  rules  currently 
authorize  a  presiding  officer  to 
consolidate  parties  and  limit  or 
consolidate  cross-examination.  10  CFR 
2.715a,  2.718  and  2.757.  The  Commission 
believes  it  is  desirable  to  retain  the 
presiding  officer's  flexibility  to  decide 
whether  such  consolidation  is 
appropriate  and  therefore,  has  not 
limited  the  presiding  officer's  discretion 
in  this  regard. 

One  commenter  noted  that  civil 
penalty  and  enforcement  proceedings 
should  be  excluded  from  tiiese 
requirements.  As  drafted,  proposed 
paragraph  (b)(3)  of  9  2.743  provided  that 
paragraphs  (b)(1)  and  (2)  of  die  section 
do  not  apply  to  procetdings  under 
subpart  B  of  this  part  for  modffication, 
suspension,  or  revocation  of  a  license. 
This  was  intended  to  continue  the 
existing  exemption  for  enforcement 
proceedings  finom  requirements 
regarding  profiled  testimony  and 
provide  a  similar  exemption  concerning 


cross-examination  plans.  The 
Commission  agrees  that  dvil  penalty 
proceedings  as  an  additional  type  of 
enforcement  proceeding  diould  be 
included  within  these  exonptions.  The 
final  rule  has  been  revised  to  clarify  the 
intended  exemptions  and  to  include  civil 
penalty  proceedings  within  the 
exemptions. 

Several  changes  of  a  clarifying  nature 
have  been  made  to  the  rule  as  proposed. 
10  CFR  2.743(b)(2)(Ui)  has  been  modified 
to  indicate  that  the  presiding  officer  is  to 
keep  the  cross-examination  plans  in 
confidence  until  the  initial  decision  on 
the  matter  being  litigated  has  been 
issued.  The  language  describing  bow  the 
plans  are  to  become  part  of  the  official 
record  has  also  been  clarified. 

4.  Authorify  of  Presiding  Officer  to 
Dispose  of  Certain  Issues  on  the 
Pleadings  (10  CFR  2.749)  Summary 
Disposition 

The  proposed  amendment  to 
9  2.749(a)  would  permit  motions  for 
summary  disposition  to  be  filed  at  any 
time  during  the  proceedii^,  including 
during  the  hearing.  Curreat  rules  provide 
that  summary  disposition  motions  shall 
be  filed  within  such  time  as  may  be 
fixed  by  the  presiding  officer  and  also 
provides  that  the  presidiiig  officer  may 
dismiss  motions  ffied  shctfUy  before  the 
hearing  commences  if  ren)onding  to  or 
ruling  on  the  motion  would  divert 
substantial  resources  from  the  hearing. 
The  proposed  change  is  intended  to  give 
parties  maximum  flexibiltty  to  file  such 
motions  and  to  terminate  Utigation  at 
any  point  in  the  proceediag  when  it 
becomes  apparent  that  no  genuine  issue 
of  material  fact  remains  in  dispute. 

Those  commenters  who  favored  the 
proposed  change  felt  that  it  would  help 
simplify  and  rationalize  the  hearing 
process  by  preventing  unnecessary 
litigation.  Resolution  of  issues  would  be 
permitted  at  any  point  where  it  became 
apparent  further  hearing  is  unnecessary, 
liius.  the  proposal  cotdd  expedite 
elimination  of  frivolous  contentions. 
Another  commenter  pointed  out  that 
9  2.749(c)  would  still  be  available  to 
protect  a  party  who  for  valid  reasons 
could  not  respond  to  a  motion  for 
summary  disposition,  and  would  thus 
provide  sufficient  protection  against 
inopportune  motions. 

Several  commenters  recommended 
that  the  proposal  be  clarified  to  provide 
that  during  a  hearing,  where  cross- 
examination  has  not  created  a  genuine 
dispute  of  fact  and  the  intervener  has 
not  called  any  witnesses,  the  Board  is 
empowered  to  grant  summary 
disposition  on  die  applicant's  testimony 
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or  the  evidentiary  record,  without  a 
requirement  for  supporting  affidavits. 

Commenters  opposing  the  proposed 
change  generally  felt  that  it  would  not 
increase  the  effectiveness  of  the  hearing 
process,  but  rather  coiild  result  in  chaos 
and  enormous  inefficiencies  during  the 
hearing  process.  Several  commenters 
were  particulariy  concerned  that  diis 
change  would  create  the  opportunity  for 
harassing  motions.  Well-funded  parties 
could  overwhelm  other  parties  with 
paperwork  at  crucial  times.  Several 
commenters  felt  the  change  woidd  be 
unfair  to  intervenors,  who  generally 
have  fewer  resources  and  rely  on 
volunteers.  Several  indicated  that  time 
was  needed  before  trial  to  prepare 
testimony  and  review  that  of  others.  If 
summary  judgment  motions  could  be 
filed  anythne,  they  could  divert 
resources  away  from  trial  preparation. 
In  addition,  several  expressed  concern 
that  motions  could  be  filed  before 
discovery  was  completed  and  before 
opponents  of  the  motion  could  have 
obtained  information  to  respond  to  the 
motion.  This  could  result  in  legitimate 
safefy  issues  being  lost  and  never 
litigated.  One  commenter  noted  that  this 
proposed  change  constitutes  a  departure 
from  Federal  practice.  The  purpose  of 
summary  judgment  is  to  eliminate  issues 
from  the  evidentiary  hearing;  therefore, 
summary  disposition  motions  are 
appropriately  filed  before  a  hearing 
begins.  Once  the  hearing  has  started, 
use  of  summary  judgment  motions  is 
more  likely  to  slow  down  radier  than 
speed  up  the  process. 

Another  commenter  noted  that  the 
rule  change  is  unnecessary  because  the 
current  rule  would  pennit  summary 
judgment  motions  at  all  times  if  the 
presiding  officer  permits.  If  the  rule  is 
changed,  however,  the  commenter 
argued  that  the  last  sentence  of  the 
current  10  CFR  2.749(a)  should  be 
retained  It  provides  that  die  Board  may 
summarily  dismiss  siunmary  disposition 
motions  if  they  are  filed  shortiy  before 
or  during  the  hearing  and  would  result 
in  a  substantial  diversion  of  resources. 
The  commenter  expressed  concern  that 
without  this  sentence  the  presiding 
officer's  authorify  to  control  die  hearing 
process  would  be  diminished.  The  Board 
should  be  able  to  dismiss  or  at  least 
hold  in  abeyance  motions  filed  during 
the  hearing  that  have  the  potential  to 
disrupt  the  hearing. 

Summary  disposition  is  a  significant 
procedural  tool  to  eliminate  unnecessary 
hearing  time  spent  on  testimony  and 
cross-examination  where  no  material 
issues  of  fact  remain  in  dispute.  The 
Commission  has  evaluated  the 
comments  on  summary  disposition  and 


continues  to  believe  that  the  advantages 
for  streamlining  the  hearing  process  by 
expliciUy  permitting  summary 
disposition  motions  to  be  filed  at  any 
time  during  the  proceeding  outweigh  the 
potential  disadvantages  for  the  process. 
The  Commission's  regulations  in  10  CFR 
2.749(c)  provide  safeguards  against 
potential  abuses  of  the  summary 
disposition  procedures.  A  party  who  is 
unable  to  respond  to  such  a  motion 
because  discovery  is  incomplete  may 
state  his  or  her  reasons  in  a  response  to 
the  motion  and  the  presiding  officer  may 
refuse  to  grant  summary  disposition  or 
take  other  appropriate  action.  The 
Commission  l>elieves  that  this  provision 
provides  sufficient  protection  in  those 
instances  where  a  party  opposing  a 
motion  for  smnmary  disposition  is 
unable  to  respond.  However,  the 
Commission  recognizes  the  validify  of 
the  concern  expressed  by  several 
commenters  that  summcuy  disposition 
motions  filed  close  to  the  start  of  or  . 
during  a  hearing  have  the  potential  for 
prolonging  the  hearing.  Therefore,  a 
sentence  has  been  added  to  10  CFR 
2.749(a)  to  give  the  presiding  officer  the 
discretion  to  dismiss  or  hold  in 
abeyance  summary  disposition  motions 
which  coidd  divert  substantial  resources 
from  the  hearing  and  thereby  prolong 
the  hearing  process. 

6.  Proposed  Findings  and  Conclusions 
(10  CFR  2.754)  and  Appeals  to  die 
Commission  From  Initial  Decisions  (10 
CFR  2.762)  Limitations 

The  proposed  amendment  to  10  CFR 
2.754(c)  would  limit  an  intervenor's 
filings  of  proposed  findings  of  fact  and 
conclusions  of  law  to  issues  which  that 
party  actually  placed  in  controversy  or 
sou^t  to  place  in  controversy  in  the 
proceeding.  The  proposed  amendment  to 
10  CFR  2.762(d)  would  similariy  limit  die 
issues  which  an  intervener  could  raise 
in  an  appellate  brief.  Under  current 
practice,  a  party  may  file  proposed 
findings  and  conclusions  of  law  on  any 
issue  in  the  proceeding  and  may  also 
appeal  on  aU  issues  in  the  proceeding, 
llie  only  limitation  is  that  a  party  must 
have  a  discernible  interest  in  the 
outcome  of  the  particular  issue  being 
considered.  The  purpose  of  die  proposed 
change  is  to  ensure  that  presiding 
officers  and  agency  appellate  tribunals 
will  be  able  to  focus  on  disputed  issues 
in  a  proceeding  as  presented  and  argued 
by  parties  with  a  primary  interest  in  the 
issue.  The  change  would  also  avoid 
having  these  officials  inimdated  with 
filings  bom  persons  with  litde  or  no 
stake  in  the  resolution  of  a  particular 
issue. 

The  proposed  amenaments  did  not 
apply  to  the  license  applicant  or  the 


NRC  staff.  Applicants  have  die  bordeB 
of  proof  to  deffionstrate  that  tiie  adtan 
should  be  taken  and  tfans  sfaoold  be  firae 
to  submit  findings  on  all  isswis  which 
could  affect  the  GommissioD's  decision 
to  grant  a  lioense  or  to  take  an  appeal 
from  an  adverse  decision.  The  tOLC  staff 
has  an  overaii  interest  in  the  proceeding 
to  assure  that  the  public  healdi  and 
safefy  and  environmental  values  are 
protected. 

Commenters  supporting  the  rfmnge 
agreed  that  it  would  improve  the  hearing 
process  and  would  contribute  to  the 
overall  tttott  to  streamline  and  make 
the  hearing  process  more  efficient 
Several  indicated  they  felt  this  change 
had  considerable  merit  and  would 
ensure  that  filings  are  submitted  by 
parties  who  have  a  real  concern  and 
interest  in  resolution  of  issues.  One 
supporter  of  the  proposal  suggested  that 
the  current  policy  which  permits  appeals 
by  a  party  on  any  issue  whedier  they 
have  litigated  it  or  not  is  inconsistent 
with  the  basic  tenet  of  hearings  to 
resolve  disputes  between  specific 
parties.  Redundant  filings  are 
unnecessary  and  generally  not  helpful 

One  commenter  suggested  that  the 
Commission  go  further  and  preclude  an 
intervenor  from  pursuing  issues  in  whidi 
it  has  no  cognizable  interest  If  this  were 
done,  there  would  be  no  need  to  place 
limits  on  cross-examination  or  filings. 
Anodier  suggested  that  the  rule  should 
also  provide  that  an  intervenor  who  foils 
to  file  proposed  findings  on  an  issue 
may  not  thereafter  appeal  the  portion  of 
the  initial  dedsion  which  deals  with  that 
issue. 

Comments  by  opponents  of  the 
proposed  change  focused  on  three  main 
points.  The  first  area  concerned  the 
discriminatory  impad  on  intervenors 
and  an  asserted  misperception  on  the 
part  of  die  NRC  of  the  role  of 
intervenors  in  NRC  proceedings.  Several 
asserted  that  the  proposal  was  a  denial 
of  due  process  and  one  commenter 
stated  that  the  Administrative  Procedure 
Act  entities  all  parties  to  a  hearing  to 
file  proposed  findings  of  fad  and 
conclusions  of  law.  5  U.S.C  557(c). 
Several  argued  that  there  was  no  logical 
explanation  given  for  discriminating 
against  intervenes.  They  called 
attention  to  the  fad  that  in  its  proposed 
rule  the  Commission  acknowledged  that 
intervenors  have  broad,  generalized 
interests  in  protecting  the  health  and 
safefy.  This  interest  is  akin  to  the  same 
kind  of  interest  wliich  the  CommissioD 
found  to  be  justification  for  preserving 
die  right  of  the  NRC  staff  to  file 
proposed  findings  and  condusions  of 
law.  One  commenter  asserted  that  the 
process  of  gaining  admission  as  a  parfy 


3817B  Fedarri  Ragbtor  /  Vol  54.  No.  154  /  Friday.  August  11.  1989  /  Rules  and  Regulatiotts 


■hould  be  niffldent  to  dismiss  any 
allegations  of  a  lack  of  a  discernible 
interest  in  the  outcome  of  issues  raised 
in  the  pnxxeding. 

Several  commenters  described  the 
proposal  as  "mysterious"  and 
confounding.  In  their  view,  the  goal  of 
the  agency  should  be  to  compUe  as  fiill  a 
racord  as  possible  for  the 
dedsionnmkers;  the  NRC  should  not 
seek  to  limit  the  infonnation  it  receives 
in  any  licensing  proceeding.  Findings 
and  conclusions  do  not  harm  the 
decisionmaker  and  could  be  helpful. 
Another  commenter  noted  that  &e  NRC 
currently  has  less  than  a  dozen 
proceedings  underway,  suggesting  that 
the  Hearing  Boards  are  not  overworked 
or  overwhebned  by  cases.  Commenting 
specifically  on  the  limitation  of  appeals 
to  issues  Utigated  by  a  party,  one  peraon 
noted  that  an  erroneous  initial  decision 
should  be  identified  and  corrected  no 
matter  who  initially  raised  the  issue  of 
concerr. 

A  second  focus  of  concerns  was  on 
the  impact  of  such  a  change  on  NRC 
proceedings.  A  number  of  commentera 
suggested  that  the  proposal  would  cause 
intervenors  to  adopt  each  other's 
contentions  and  assert  all  issues  in 
order  to  preserve  their  rights.  This  could 
prolong  die  hearing  and  overwhelm 
hearings  with  the  volume  of 
participation  on  an  issue,  llie  proposal 
would  also  make  it  difficult  for 
intervenors  to  work  together,  divide 
tasks  and  share  the  expense  of  litigating 
issues.  Such  coordination  now  makes  it 
possible  for  intervenors  to  financially 
bear  the  cost  of  litigation  and  reduces 
redundancy  in  the  proceeding. 
Currently,  intervenon  may  share  issues 
and  an  intervenor  may  not  participate 
fully  knowing  another  intervenor  is 
raising  the  issue.  Under  this  proposal  if 
a  party  subsequently  fails  to  punue  an 
issue,  other  intervenon  would  not  have 
the  opportunity  to  adopt  the  issue. 
Without  this  opportunity,  further 
consideration  of  issues  would  be 
blocked  regardless  of  how  serious  or 
meritorious  they  were.  Also,  because  of 
the  complex  and  technical  nature  of 
NRC's  proceedings,  an  intervenor  may 
discover  it  is  interested  in  an  issue  it  did 
not  identify  initially.  The  proposal  also 
ignores  the  fact  that  each  intervenor 
brings  a  different  perapective  to  the 
proceeding  and  can  make  a  unique 
contribution  through  their  filings.  Boards 
should  be  able  to  judge  these  filings  and 
give  them  such  consideration  as  their 
quality  merits. 

Finally,  several  commenten  focused 
on  the  application  of  this  proposal  to  an 
affected  state.  States  bring  a  unique 
penpective  to  NRC  proceedings  and 


should  have  the  oppottunity  to  submit 
filings.  Otherwise,  NRC  could  be 
deprived  of  valuable  input  from  the 
party  with  the  most  interest  in  a 
particular  issue.  The  State  of  Nevada 
indicated  its  view  that  under  the 
Nuclear  Waste  Policy  Act  a  host  state 
or  Indian  tribe  is  to  be  accorded  the 
same  status  as  the  sta^  or  an  applicant. 
The  proposed  change  would  thus  violate 
provisions  of  the  NWPA. 

Another  group  of  cocunentere,  while 
generally  favoring  the  proposal, 
disagreed  with  the  laiiguage  which 
would  permit  filings  and  appeals  on 
issues  which  intervenon  "sought  to 
place  in  controverey".  If  an  issue  has  not 
been  admitted  into  the  proceeding  then 
no  record  will  have  been  developed  and 
no  basis  for  proposed  findings  will  exist. 
It  is  appropriate  to  allow  an  appeal  and 
briefs  on  the  basis  that  a  contention  was 
erroneously  rejected.  But  this  proposal 
would  appear  to  allow  appeals  on  a 
much  broader  basis  and  permit  filings 
on  the  merits  of  the  contentions. 

The  Commission  has  reviewed  the 
comments  on  die  proposed  changes  to 
10  CFR  2.754  and  2.762.  After 
consideration  of  the  various  arguments 
put  forth  by  the  commenters,  the 
Commission  is  perauaded  that  the 
proposed  changes  should  be  adopted. 
Limitations  on  proposed  findings  and 
appeals  to  issues  that  the  intervenor 
actually  placed  in  controveny  or  sought 
to  place  in  controverey  will  ensure  that 
the  parties  and  the  adjudicatory 
tribunals  focus  their  interests  and 
adjudicatory  resources  on  the  contested 
issues  as  presented  and  argued  by  the 
party  with  the  primary  interest  in,  and 
concerns  over,  the  issues.  These  sorts  of 
limitations  should  also  serve  to  reduce 
the  paper  burdens  for  the  adjudicatory 
boards.  We  disagree  with  the  suggestion 
that  the  proposed  limitations  will  cause 
intervenon  to  raise  a  multitude  of  issues 
or  adopt  each  other's  contentions  in 
order  to  preserve  their  rights,  and  thus, 
will  prolong  and  overwhelm  the  hearing 
process  widi  the  attendant  high  level  of 
participation  on  all  issues.  The  new 
standards  for  admission  of  contentions 
that  we  are  adopting  as  part  of  this 
rulemaking  should  serve  to  limit  the 
degree  to  which  any  party  can  gain 
admission  of  contentions  that  are 
fi^volous  or  in  which  die  party  has  litde 
real  interest.  Moreover,  existing 
89  2.715a  and  2.718  which  auUiorize  the 
presiding  officer  to  coBsolidate  parties, 
issues  and  adjudicatory  presentations, 
can  and  should  be  used  to  limit 
unnecessary  multi-party  presentations 
and  participation  in  the  litigation  of 
common  contentions. 


The  Commission  has  abo  examined 
the  assertion  diat  die  proposed  rule 
could  violate  a  provision  of  the 
Administrative  Procedure  Act,  5  U.S.C 
557(c).  That  section  provides  that: 

"Before  a  recommended,  iaitial,  or 
tentative  decision,  or  a  decision  on  agency 
review  of  the  decision  of  subordinate 
employees,  the  parties  are  entitled  to  a 
reasonable  opportunity  to  submit  for  the 
consideration  of  the  employees  participating 
in  the  decisions-(l)  proposed  finrffa^  or 
conclusions:  or  (2)  exceptions  to  the  decision 
or  recommended  decisions  of  subordinate 
employees  or  to  tentative  agency  decisions; 
and  (3j  supporting  reasons  fv  Uie  exception 
or  proposed  findings  or  conchisions." 

There  has  been  litde  analysis  of  this 
aspect  of  the  APA  in  the  case  law;  see, 
e.g.,  Klinestiverv.  DEA,  606  F2d.  1182 
P.C.  Cir.  1979).  While  we  recognize 
there  may  be  some  uncertainty  about 
the  appropriate  reading  of  section  557(c). 
we  believe  that  the  rule  is  in  accord  with 
the  Administrative  Procedure  Act 
because  it  preserves  the  opportunity  for 
parties  to  file  findings  of  met, 
conclusions  of  law.  and  exceptions  to 
initial  decisions  with  respect  to  those 
issues  which  the  party  has  specifically 
raised  as  concerns  in  the  proceeding. 
Practice  under  the  Commission's 
existing  regulations  has  been  moving  in 
the  direction  of  a  more  carefully 
ciroumscribed  appeals  process.  In 
Philadelphia  Electric  Co.  (Limerick 
Generating  Station,  Units  1  and  2). 
ALAB-845, 24  NRC  220  (1988),  die 
Appeal  Board  concluded  that  an 
intervenor  which  had  limtted  its 
participation  to  certain  technical  issues 
and  had  not  participated  fai  any  aspect 
of  litigation  of  emergency  planning 
contentions  did  not  have  a  right  to 
appeal  the  Licensing  Boand's  decision  in 
connection  with  the  applicant's 
emergency  plan.  "Whether  an  intervenor 
has  the  right  to  punue  a  particular  issue 
on  appeal  is  a  function  of  the  level  of 
interest  expressed  by  the  intervenor  in 
such  issue  throughout  the  courae  of  the 
proceeding."  Id.  at  253. 

We  also  note  that  the  phrase  "sought 
to  place  in  controversy"  was  intended  to 
recognize  that  an  appeal  and  briefs  are 
permissible  on  the  basis  that  a 
contention  was  erroneoudy  rejected. 
The  language  was  not  intended  to  allow 
appeals  on  a  broader  basis  or  on  the 
merits  of  the  contentions  aot  admitted. 

In  view  of  all  of  the  above,  the 
proposed  amendment  has  been  adopted. 

Miscellaneous  Issues       | 

Several  commenten  induded  their 
views  on  other  possible  rule  changes 
discussed  by  the  Commission  in  its  1964 
Request  for  Public  Comment  on 
Regulatory  Reform  Proposals  [48  FR 
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14698,  April  12, 1984)  which  preceded 
this  proposed  rule.  "Those  proposals  are 
not  a  part  of  this  rulemaking.  Tlie 
Commission  evaluated  comments  on  the 
1984  proposals  as  part  of  the  decision- 
making process  which  led  to  die  choice 
of  the  five  proposed  changes  which 
constitute  this  rulemaking.  No  further 
discussion  of  those  initial  proposals  is 
necessary. 

Some  commenten  objected  to  the 
application  of  these  changes  to  Hi^ 
Level  Waste  (HLW)  Licensing 
proceedings.  The  Commission  has 
established  the  procedures  for  the  HLW 
licensing  proceeding  in  a  final  LSS  rule 
which  added  a  new  subpart )  to  10  CFR 
part  2  (50  FR  14925,  April  14, 1989). 
However,  the  Commission  is  now  in  the 
process  of  evaluating  whether  any 
additional  modifications  are  needed  to 
these  provisions.  As  part  of  its 
evaluation,  the  Commission  is 
considering  whether  any  of  the 
provisions  in  the  final  amendments  on 
regulatory  reform  that  would  not 
already  be  included  in  subpart  I  by 
cross-reference,  should  be  added  to 
subpart  J.  Section  2.1000  of  subpart  J 
cross-references  any  sections  of  general 
applicability  in  subpart  G  of  part  2  that 
will  continue  to  apply  to  the  HLW 
Ucensing  proceeding.  As  such,  all  but 
one  of  the  provisions  in  the  final 
regulatory  reform  rule  (S  2.714,  which 
requires  contentions  to  show  that  a 
genuine  dispute  exists  on  an  issue  of 
law  or  fact]  will  apply  to  the  HLW 
proceeding.  However,  subpart  J  contains 
a  new  provision  on  contentions, 
8  2.1014,  and  consequendy  9  2.714 
would  no  longer  apply  to  the  HLW 
proceeding.  "The  Commission  intends  to 
evaluate  the  need  to  extend  the 
"genuine  issue  of  fact"  standard  to  the 
HLW  proceeding.  A  determination  of 
such  a  need  would  result  in  the 
Commission  proposing  a  rule  amending 
10  CFR  2.1014.  As  the  Commission  noted 
in  the  Supplementary  Information  to  the 
final  LSS  rule  - 

*  *  *  the  Commission  is  committed  to  do 
everytliing  it  can  to  streamline  its  licensing 
process  and  at  the  same  time  conduct  a 
thorough  safety  review  of  the  Department  of 
Energy's  application  to  construct  a  high-level 
waste  repository.  The  negotiators  to  this 
rulemaidng  have  made  a  number  of 
improvements  to  our  existing  procedures. 
However,  more  improvements  may  be 
necessary  if  the  Commission  is  to  meet  the 
tight  licensing  deadline  established  by  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended.  By  publishing  tliis  rule,  the 
Commission  is  not  ruling  out  further  changes 
to  its  rules  of  practice,  including  further 
changes  to  the  rules  contained  in  Ae 
negotiated  rulemaldng.  (50  FR  14925, 14830, 
April  14. 1969). 


The  revised  rules  do  not  apply  to  dvil 
penalty  proceedings  conducted  under  10 
CFR  2.205.  Section  189a.  of  die  Atomic 
Energy  Act  does  not  provide  for  third 
parties  to  participate  as  "interested 
persons"  in  such  proceedings. 

These  amendments  will  take  effect 
thirty  days  after  publication  in  the 
Federal  Register.  The  amendments  will 
apply  only  to  contentions  in  proceedings 
initiated  after  that  date.  The 
Commission's  rules  and  administrative 
decisions  interpreting  those  rules  in 
existence  prior  to  that  date  will  be 
applied  to  contentions  filed  in 
proceedings  initiated  prior  to  that  date. 

Withdrawal  of  Earlier  Rulemaking 

Commission  published  for  public 
comment  on  June  8, 1981  (46  FR  30349)  a 
proposed  rule  to  make  changes  to 
elements  of  its  Rules  of  Practice, 
including  several  of  the  sections 
amended  by  this  proceeding.  Because 
the  Commission  has  chosen  to  proceed 
with  adoption  of  the  changes  to  its  Rules 
of  Practice  included  in  this  rulemaking, 
the  earlier  proposal  is  withdrawn. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  lO  CFR 
51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  final  rule  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501.  et  seq.). 

Regulatory  Analysis 

The  revisions  to  the  Commission's 
Rules  of  Practice  in  10  CFR  part  2 
improve  the  effectiveness  and  efficiency 
of  NRC  proceedings  with  due 
consideration  for  the  rights  of  all 
participants.  The  changes  to  10  CFR 
2.714  require  the  proponent  of  a 
contention  to  submit  sufficient  factual 
information  to  demonstrate  the 
existence  of  a  genuine  dispute  with  the 
applicant  or  the  licensee  or  the  NRC 
staff  regarding  a  material  issue  of  law  or 
fact.  This  amendment  ensures  that  the 
resources  of  all  participants  in  NRC 
proceedings  are  focused  on  real  issues 
and  disputes  among  the  parties  and  thus 
it  is  preferable  to  existiiig  requirements. 
The  revisions  to  10  CFR  2.720  clarify 
existing  practice  that  the  staff  may  not 
be  required:  (1)  To  perform  additional 
researdi  or  analytical  worii  beyond  that 
required  to  support  its  position,  or  (2)  to 


ejqilain  why  it  did  not  use  alternative 
data,  assumptions,  or  analyses  in  its 
reviews.  Codification  of  this 
requirement  is  preferable  to  relying  on 
existing  case  law  because  it  conserves 
resources  that  would  otherwise  have  to 
be  expended  in  opposing  such  discovery 
requests.  The  final  rule's  provisions  in 
10  CFR  Z.743  on  cross-examination  plans 
require  a  party  to  obtain  the  permission 
of  the  presiding  officer  in  order  to 
conduct  cross-examination  and  bar  the 
presiding  officer  from  considering  any 
such  request  unless  it  is  acconytanied  by 
a  plan  containing  specific  information 
about  the  nature  and  purpose  of  the 
proposed  line  of  questioning.  While  the 
use  of  cross-examination  plans  could 
have  been  left  as  a  matter  of  discretion 
for  the  presiding  officer,  the  benefits 
from  the  use  of  such  plans,  i.e.,  more 
focused  and  controlled  hearings,  favor 
making  use  of  such  plans  standard 
practice  in  NRC  proceedings.  The 
revision  of  10  CHI  2.749  permits  the 
filing  of  motions  for  summary 
disposition  at  any  time  during  a 
proceeding.  The  current  practice  leaves 
the  timing  for  filing  of  such  motions 
wholly  within  the  discretion  of  the 
presiding  officer.  The  final  rule  is 
preferable  to  continuing  the  present 
practice  because  making  it  explicit  that 
summary  disposition  motions  may  be 
filed  at  any  time  during  the  proceeding 
encourages  the  use  of  such  procedures 
whenever  an  issue  can  be  disposed  of 
without  a  hearing. 

Since  November  1981  a  number  of 
alternative  changes  to  improve  the 
hearing  process  have  been  evaluated  by 
the  Regulatory  Reform  Task  Force,  the 
Senior  Advisory  Group  (NRC 
penonnel),  the  Ad  Hoc  Committee  for 
the  Review  of  Nuclear  Reactor  Licensing 
Reform  Proposals  (non-NRC  persons 
with  experience  in  the  licensing  process) 
and  through  the  Request  for  Public 
Comment  on  Regulatory  Reform 
Proposal  published  in  the  Federal 
Register  on  April  12, 1984  (49  FR  14698). 
This  final  rule  improves  the  efficiency 
and  effectiveness  of  NRCs  hearing 
process  while  maintaining  due  regard 
for  the  rights  of  affected  parties  and  thus 
is  the  preferred  alternative.  This  rule 
does  not  have  a  significant  impact  on 
State  and  local  governments  and 
geographical  regions,  public  health  and 
safefy,  or  the  environment;  nor  does  it 
represent  substantial  costs  to  licensees, 
the  NRC,  or  other  Federal  agencies.  This 
constitutes  the  regulatoiy  analysis  for 
this  rule. 

Regulatory  Flexibility  CertificatfoB 

This  final  rule  does  not  have  a 
si^iificant  economic  impact  upon  a 
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substantial  iminber  of  small  entities.  The 
amendments  modify  &e  Commission's 
rules  of  practice  and  procadura.  Most 
entities  seeking  or  hni«tit^  ooostruction 
permits  or  Coounission  ^^^nMHi  tlut 
would  be  subject  to  the  revised 
proviaioos  would  not  fall  within  the 
definition  of  small  busfaiesses  found  in 
section  34  of  the  Small  Buainess  Act.  15 
U.S.C  632,  in  the  Small  BosinesB  Size 
Standarda  set  out  fai  regulatians  inued 
by  die  Sooall  Buaineia  Administzation  at 
13  CFR  part  12t  or  in  the  NRCs  si» 
standards  pobhshed  December  9. 198S 
(50  FR  50Z41).  Ahbough  Intervenors 
subject  to  the  provisiooa  likely  would 
fall  within  the  peiUiieul  Small  Bnsinees 
Act  definitioa,  the  impact  on  interrenora 
or  potential  intenrenon  will  be  neutral. 
While  intenrenors  or  potential 
interrenors  will  have  to  meet  a  hi^er 
threshold  to  gain  admission  to  NRC 
proceedings  and,  thereby  incur  some 
additional  economic  costs  in  preparing 
requests  for  hearing  or  requests  to 
intervene,  these  costs  should  be  o&set 
by  a  reduction  in  interveners'  costs  once 
the  hearing  commences  because 
information  developed  to  support 
admissioa  to  the  proceeding  will  be  osed 
during  the  condnct  of  the  proceeding. 
Thus,  in  accordance  with  the  Ragulatoiy 
Flexibility  Act.  S  U.S.C.  0O5(b],  the  NRC 
hereby  oertifiea  that  this  rule  does  not 
have  a  significant  economic  impact  opon 
a  substantial  number  of  small  entities. 

Backfit  Analysis 

This  final  rule  does  not  modify  or  add 
to  sjrstema,  structures,  companants,  or 
design  of  a  facility;  the  design  approval 
or  manufacturing  license  for  a  fadlity;  or 
the  procedares  or  organizatiao  reqidrBd 
to  design,  caastmct.  or  operate  a  fodlity. 
Accordingly,  no  backfit  analysis 
porsttant  to  10  CFR  SO.iae(c)  is  required 
for  this  final  rule. 

List  of  Sublacie  in  19  Cni  Part  2 

Administrative  practice  and 
procedure.  Antitrust.  B3^pToduct 
material,  Classified  information. 
Environmental  protection,  Nuclear 
materials,  Nuclear  power  plants  and 
reactors,  Penalty,  Sex  discrimination. 
Source  material.  Special  nuclear 
material,  Waste  treatment  and  disposal 

For  the  reasons  set  out  in  the 
preamble  and  under  tlte  authority  of  the 
AtoDic  Eneigy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  irf  1974. 
as  amended,  and  5  U.S.C.  553,  the 
Nuclear  Regulatory  Commission  is 
adopting  the  following  amendments  to 
10  CFR  part  2. 


PART  2-fUJLES  OF  PRACTICE  FOR 
DOUESnC  UCENSJNQ  PROCEEDINGS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161, 181, 08  Stat  M8, 953, 
as  amended  (42  U.S.C.  3801, 2231);  sec.  191,  as 
ameodsd,  Pab.  L  87-618^  78  StaL  408  (42 
U.S.C.  2M11:  sec.  201. 88  SUt  1242,  u 
amended  (42  UJ&jC  S841):  5  UJ&.C.  S52. 

Sectioa  2.101  slso  issaed  under  sees.  63, 62. 
63, 81, 103, 104. 105, 88  Stat.  830. 032. 933. 035. 
936, 037. 038.  as  smended  (42  liS.C.  ZOTi, 
2082,  2003.  2111.  2133.  2134.  2135):  sec.  102, 
Pub.  L  n-190, 83  Stat.  8(3,  as  amended  (42 
U.S.C.  4332);  sec.  301, 88  Stat.  1248  (42  U.S.C. 
5871).  Sections  2.102,  2.103,  2.104, 2.105,'  2.721 
also  Issued  under  sees.  102, 103, 104, 105, 183, 
189,  68  Stat  0381 937. 838, 954, 955.  as 
amended  (42  U.S.C.  2132,  2133, 2134, 2135. 
2233,  2239).  Seetion  2.108  also  ismed  under 
PatiL  L.  07-415, 98  Stat  2073  (42  U&C  2239). 
Sections  2waOO-2J!08  also  issued  under  sees. 
186, 234, 68  SUL  flSS,  83  Stat.  444,  as  amended 
(42  U.S.C.  223a  2282):  se&  206,  88  Stat  1246 
(42  U.S.C.  5846).  Sections  2.600-2.606  also 
issued  under  sec.  102,  Pab.  L  91-190, 83  Stat. 
853,  as  amended  (42  U.aC  4332).  Sections 
2.7008.  r719  also  issaed  under  5  U.S.C.  554. 
Sections  2.754, 2.780, 2.770, 2.780  also  issaed 
under  5  U.SX1  SS7.  Secdon  2.784  and  Table 
lA  of  Appendix  C  also  tosued  under  sees. 
135, 141,  Pub.  L  97-425, 16  Stat.  2232,  2241  (42 
U.S.C.  10155, 10161).  Section  2.790  also  issued 
under  sec.  103, 68  Stat  036,  as  amended  (42 
U&C  2133]  and  S  U.S.C  552.  Sections  2.800 
and  2.808  also  issued  under  5  US.C  553. 
Section  2.609  also  issued  under  5  U.S.C.  553 
and  sec.  29,  Pub.  L.  85-288, 71  Stat  578,  as 
amended  (42  U.S.C  2090).  Subpart  K  also 
issued  Bider  sec  188, 88  Stat  955  (42  U.S.C. 
2239);  sea  131  Pab.  L  97-425. 98  Stat  2230  (42 
U.S.C.  10154).  Subpart  L  also  issued  under 
sec.  189, 88  Stat  955  (42  U.S.C.  2239). 
Appendix  A  alao  issoed  under  sea  6,  Paix  L 
91-68a  84  SUt  1473  (42  VSXl  2135). 
Appendix  B  also  issued  under  sec.  10,  Alb.  L 
99-24a  99  Stat  1842  (42  U.&C  2021b  et  seq.). 

2.  In  S  2.714,  paragraphs  (e)  throu^ 
(h)  are  redesignated  as  paragraphs  (f) 
through  (i).  In  paragraphs  (a)  and  (g)  of 
9  2.714,  the  words  "paragraph  (d)  of  this 
section"  which  appear  in  the  focrth 
sentence  of  paragraph  (aXl).  in  the 
single  sentence  in  patagraph  (aK2)  and 
in  the  single  sentence  in  peragraph  (g) 
are  revised  to  read  "paragraph  (dKlJ  of 
this  section."  Para^aphs  (b),  (c).  and  (d) 
of  9  2.714  are  also  revised  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

92.714   Intenreiitlun. 


(bKl)  Not  later  than  fifteen  (15)  days 
prior  to  the  holding  of  the  special 
prehearing  conference  pursuant  to 
9  2.751a,  or  if  no  spedal  prehearing 
conference  is  held,  fiHeen  (15)  days  prior 
to  the  holding  of  the  first  prehearing 
conference,  ti^e  petitioner  shall  file  a 
supplement  to  his  or  her  petition  to 
intervene  that  must  include  a  list  of  the 


contentions  which  petitioner  seeks  to 
have  litigated  in  the  heafiog.  A 
petitioner  who  fails  to  file  a  si^jptement 
that  satisfies  the  requirements  of 
paragraph  (b)(2l  of  this  section  with 
respect  to  at  ]eaat  one  contention  will 
not  be  permitted  to  participate  as  a 
party.  Additional  tone  for  fUihg  the 
supplement  may  be  granted  based  upon 
a  balancing  of  the  factors  in  paragraph 
(a](l]  of  this  section. 

(2)  Each  contention  must  fuinsist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  the 
following  information  vritii  respect  to 
each  contention: 

(i)  A  brief  explanationof  the  bases  of 
the  contention. 

(ii)  A  concise  statement  of  the  alleged 
facts  or  expert  opinion  wdiich  support 
the  contention  and  on  which  the 
petitioner  intends  to  rely  in  proving  the 
contention  at  the  hAflrin^  leather  with 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rdy  to  establish  those  facts  or 
expert  opinion. 

(iii]  Sufficient  information  (which  may 
include  information  pursuant  to 
paragraphs  (b)(2](i)  and  (ii]  of  this 
section)  to  ^low  that  a  genuine  diqMite 
exists  widi  the  applicant  on  a  material 
issue  of  law  or  fact  This  showing  must 
include  references  to  the  specific 
portions  of  the  appUcation  (inchidiog  the 
appUcant's  environmental  report  and 
safety  report)  that  the  petitioner 
disputes  and  the  supportlog  reasons  for 
each  dispute,  or,  if  the  petitioner 
believes  that  the  appiicatian  fails  to 
contain  information  on  a  relevant  matter 
as  required  by  law,  the  identification  of 
each  failure  and  the  supporting  reasons 
for  the  petitioner's  belief.  On  issues 
arising  tmder  the  National 
Environmental  Policy  Act.  the  petitioner 
shall  file  contentions  baaed  on  the 
applicant's  environmental  report.  The 
petitioner  can  amend  those  contentions 
or  file  new  contentions  if  there  are  data 
or  conclusions  in  the  NRC  draft  or  final 
environmental  impact  statement, 
environmental  aasessmett.  or  any 
supplements  relating  thereto,  that  differ 
significantly  fitan  ti^  data  or 
conclusions  in  the  applicant's  document 

(c]  Any  party  to  a  proceeding  may  file 
an  answer  to  a  petition  fsr  leave  to 
intervene  m  a  supplement  thereto  within 
ten  (10)  days  after  service  of  die  petition 
or  supplement  with  particular  attention 
to  the  factors  set  fordi  in  paragraph 
(d)(1)  of  this  section.  The  staff  may  file 
such  an  answer  within  fifteen  (15)  days 
after  service  of  the  petition  or 
supplement. 
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(d)  The  Commission,  the  presiding 
officer,  or  the  Atomic  Safety  and 
Licensing  Board  designated  to  rule  on 
petitions  to  intervene  and/or  requests 
for  hearing  shall  permit  intervention,  in 
any  hearing  on  an  application  for  a 
license  to  receive  and  possess  high-level 
radioactive  waste  at  a  geologic 
repository  operations  area,  by  the  State 
in  which  such  area  is  located  and  by 
any  affected  Indian  Tribe  as  defined  in 
part  60  of  this  chapter.  In  all  otiier 
circumstances,  such  ruling  body  or 
officer  shall,  in  ruling  on~ 

(1)  A  petition  for  leave  to  intervene  or 
a  request  for  a  hearing,  consider  the 
following  factors,  among  other  things: 

(i)  The  nature  of  the  petitioner's  right 
under  the  Act  to  be  made  a  party  to  the 
proceeding. 

(ii)  The  nature  and  extent  of  the 
petitioner's  property,  financial,  or  other 
interest  in  the  proceeding. 

(iii)  The  possible  effect  of  any  order 
that  may  be  entered  in  the  proceeding 
on  thepetitioner's  interest 

(2)  The  admissibility  of  a  contention, 
refuse  to  admit  a  contention  if: 

(i)  The  contention  and  supporting 
material  fail  to  satisfy  the  requirements 
of  paragraph  (b)(2)  of  this  section;  or 

(ii)  The  contention,  if  proven,  would 
be  of  no  consequence  in  the  proceeding 
because  it  would  not  entitle  petitioner  to 
relief. 

(e)  If  the  Commission  or  the  presiding 
officer  determines  that  any  of  the 
admitted  contentions  constitute  pure 
issues  of  law,  those  contentions  must  be 
decided  on  the  basis  of  briefs  or  oral 
argument  according  to  a  schedule 
determined  by  the  Commission  or 
presiding  officer. 

•        *        *        •        • 

3.  In  9  2.740,  paragraph  (b)(l}  is 
revised  and  a  new  paragraph  (b)(3)  is 
added  to  read  as  follows: 

92.740   General  provisions  governing 


(b)(1)  In  general  Parties  may  obtain 
discovery  regarding  any  matter,  not 
privileged,  which  is  relevant  to  the 
subject  matter  involved  in  the 
proceeding,  whether  it  relates  to  the 
claim  or  defense  of  any  other  party, 
including  the  existence,  description, 
nature,  custody,  condition,  and  location 
of  any  books,  documents,  or  other 
tangible  things  and  the  identity  and 
location  of  persons  having  Icnowledge  of 
any  discoverable  matter.  Where  any 
book,  document  or  other  tangible  thing 
sought  is  reasonably  available  irom 
another  source,  such  as  fiom  the 
Commission's  Public  Document  Room  or 
local  Public  Document  Room,  a 
sufficient  response  to  an  interrogatory 


involving  such  materials  would  be  the 
location,  the  title  and  a  page  reference 
to  the  relevant  book,  document  or 
tangible  thing.  In  a  proceeding  on  an 
application  for  a  construction  permit  or 
an  operating  license  for  a  production  or 
utilization  facility,  discovery  shall  begin 
only  after  the  prehearing  conference 
provided  for  in  9  2.751a  and  shall  relate 
only  to  those  matters  in  controveray 
which  have  been  identified  by  the 
Commission  or  the  presiding  officer  in 
the  prehearing  order  entered  at  the 
conclusion  of  that  prehearing 
conference.  In  such  a  proceeding,  no 
discovery  shall  be  had  after  the 
beginning  of  the  prehearing  conference 
held  ptirsuant  to  9  2.752  except  upon 
leave  of  the  presiding  officer  upon  good 
cause  shown.  It  is  not  ground  for 
objection  that  the  information  sought 
will  be  inadmissible  at  the  hearing  if  the 
information  sought  appeara  reasonably 
calculated  to  lead  to  the  discovery  of 
admissible  evidence. 
•       •       •       •       * 

(b)(3)  While  interrogatories  may  seek 
to  elicit  factual  information  reasonably 
related  to  a  party's  position  in  the 
proceeding,  including  data  used, 
assumptions  made,  and  analyses 
performed  by  the  party,  such 
interrogatories  may  not  be  addressed  to, 
or  be  construed  to  require:  (A)  Reasons 
for  not  using  alternative  data, 
assumptions,  and  analyses  where  the 
alternative  data,  assumptions,  and 
analyses  were  not  relied  on  in 
developing  the  party's  position;  or  (B) 
Performance  of  addiitional  research  or 
analytical  work  beyond  that  which  is 
needed  to  support  the  party's  position 
on  any  particular  matter. 

4.  In  9  2.743,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

92.743    EvMenoa. 

(a)  General.  Every  party  to  a 
proceeding  shall  have  the  right  to 
present  such  oral  or  documentary 
evidence  and  rebuttal  evidence  and  to 
conduct  in  accordance  with  an 
approved  cross-examination  plan  that 
contains  the  information  specified  in 
paragraph  (b)(2)  of  this  section  if  so 
directed  by  the  presiding  officer,  such 
cross-examination  as  may  be  required 
for  full  and  true  disclosure  of  the  facts. 

(b)(1)  Testimony  and  cross- 
examination.  The  parties  shall  submit 
direct  testimony  of  witnpsses  in  written 
form,  unless  otherwise  o.dered  by  the 
presiding  officer  on  the  basis  of 
objections  presented.  In  any  proceeding 
in  which  advance  written  testimony  is  to 
be  used,  each  party  shall  serve  copies  of 
its  proposed  written  testimony  on  each 
other  party  at  least  fifteen  (15)  days  in 
advance  of  the  session  of  the  hearing  at 


which  its  testimony  is  to  be  presented. 
The  presiding  officer  may  p«mit  the 
introduction  of  written  testimony  not  so 
served,  either  with  the  consent  of  all 
parties  present  or  after  they  have  had  a 
reasonable  opportunity  to  examine  it 
Written  testimony  must  be  incorporated 
into  the  transcript  of  the  record  as  if 
read  or,  in  the  discretion  of  the  presiding 
officer,  may  be  offered  and  admitted  in 
evidence  as  an  exhibit 

(2)  The  presiding  officer  may  require  a 
party  seeking  an  opportunity  to  cross- 
examine  to  request  permission  to  do  so 
in  accordance  with  a  schedule 
established  by  the  presiding  officer.  A 
request  to  conduct  cross-examination 
shall  be  accompanied  by  a  cross- 
examination  plan  that  contains  the 
following  information: 

(i)  A  brief  description  of  the  issue  or 
issues  on  which  cross-examination  will 
be  conducted; 

(ii)  The  objective  to  be  achieved  by 
cross-examination;  and 

(iii)  The  proposed  line  of  questions 
that  may  logically  lead  to  achieving  the 
objective  of  the  cross-examination. 
The  cross-examination  plan  may  be 
submitted  only  to  the  presiding  officer 
and  must  be  kept  by  the  presiding 
officer  in  confidence  until  issuance  of 
the  initial  decision  on  the  issue  being 
Utigated.  The  presiding  officer  shall  then 
provide  each  cross-examination  plan  to 
the  Commission's  Secretary  for 
inclusion  in  the  official  record  of  the 
proceeding. 

(3)  Paragraphs  (b)(l]  and  (2)  of  this 
section  do  not  apply  to  proceedings 
imder  subpart  B  of  this  part  for 
modification,  suspension,  or  revocation 
of  a  license  or  to  proceedings  for 
imposition  of  a  civil  penalty. 

•        •        •        •        * 

5.  In  9  2.749,  paragraph  (a)  is  revised 
to  read  as  follows: 

9  2.749   Auttioflty  of  prasidhtg  offlcar  to 


(a)  Any  party  to  a  proceeding  may 
move,  with  or  without  supporting 
affidavits,  for  a  decision  by  the 
presiding  officer  in  that  party's  favor  as 
to  all  or  any  part  of  the  matters  involved 
in  the  proceeding.  The  moving  party 
shall  annex  to  the  motion  a  separate, 
short,  and  concise  statement  of  the 
material  facts  as  to  which  the  moving 
party  contends  that  there  is  no  genuine 
issue  to  be  heard.  Motions  may  be  filed 
at  any  time.  Any  other  party  may  serve 
an  answer  supporting  or  opposing  the 
motion,  with  or  without  affidavits, 
within  twenty  (20)  days  after  service  of 
the  motion.  'Hie  party  shall  annex  to  any 
answer  opposing  the  motion  a  separate, 
short  and  concise  statement  of  the 
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material  facts  as  to  which  it  is 
contended  there  exists  a  genuine  issue 
to  be  heard.  All  material  facts  set  forth 
in  the  statement  required  to  be  served 
by  the  moviag  party  wifl  be  deemed  to 
be  admitted  uadess  controverted  by  the 
statement  required  to  be  served  by  the 
opposing  party.  The  opposing  party  may, 
widiin  ten  (10)  days  after  service, 
req>ood  in  writing  to  new  facts  and 
arguments  presented  in  any  statemoit 
filed  in  support  of  the  motion.  No  farther 
sui^Mirting  statements  or  responses 
thereto  may  be  entertained.  The 
presiding  officer  may  dismiss  summarily 
or  hold  in  abeyance  motions  filed 
shortly  before  the  bearing  commences  or 
during  the  hearing  if  the  other  parties  or 
the  presiding  officer  wooki  be  required 
to  divert  substantial  resources  from  the 
hearing  in  order  to  respond  adequately 
to  the  motion  and  thereby  extend  the 
proceeding. 
*       •       •        •        ♦ 

6.  In  S  2754,  para^apb  (c)  is  revised 
to  read  as  follows: 


9  2.754   Proposed  flraflngs  and 

conduskw. 

•       • ,      *       •       » 

(c)  Proposed  findings  of  fact  must  be 
clearly  and  concisely  set  forth  in 
numbered  paragraphs  and  must  be 
confined  to  the  material  issues  of  fact 
presented  on  the  recotd.  with  exact 
citations  to  the  transcript  of  record  and 
exhibits  in  support  of  each  proposed 
finding.  Proposied  conclusions  of  law 
must  be  set  forth  in  numbered 
paragraphs  as  to  all  material  issues  of 
law  or  discretioa  presented  on  the 
record.  An  intervenor's  proposed 
findings  of  fact  and  conclusions  of  law 
must  be  confined  to  issues  which  that 
party  placed  in  controversy  or  sought  to 
place  in  controversy  in  the  proceeding. 

7.  In  S  2.762,  paragraph  (d)  is  revised 
to  read  as  follows: 

S2.762    Appeals  to  ttw  Commission  from 
InHfsli 


(d)  Brief  Content.  A  brief  in  excess  of 
ten  (10}  pages  must  contain  a  table  of 
contents,  with  page  references,  and  a 


table  of  cases  (alphabetioally  airanged), 
statutes,  regulations,  and  other 
authorities  cited,  with  references  to  the 
pages  of  the  brief  where  they  are  dted. 

(1)  An  appellant's  brief  most  dearly 
identify  the  emvs  of  fact  at  law  that  are 
the  subject  of  the  appeal  An  intervenor- 
appellant's  brief  mast  be  confined  to 
issues  which  the  intervenor-appeliant 
placed  in  controversy  or  sou^t  to  place 
in  controversy  in  the  proceeding.  For 
each  issue  appealed,  the  precise  portion 
of  the  record  relied  upon  in  support  of 
the  assertion  of  error  must  also  be 
provided. 

(2)  Each  responsive  brief  must  contain 
a  reference  to  the  precise  portion  of  the 
record  which  supports  eadi  factual 
assertion  made. 


Dated  at  Rockville,  Maiyland,  this  2d  day 
of  Angnst  1989. 

For  the  Nuclear  Regulatory  Commiasion. 
Samuel  I.  Oiilk, 
Secretary  of  the  Commissioa. 
[FR  Doc.  89-1S542  Filed  8-l(K88;  8:45  am] 
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FEDERAL  RESERVE  SYS1  EM 
12  CFR  Part  262 

Board  of  Governors,  Rules  of 
Procedure 

aoency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Governors  of 
the  Federal  Reserve  System  is  making 
technical  amendments  to  its  Rules  of 
Procedure  to  update  the  citations  to 
statutory  and  regulatory  provisions. 
EFFECTIVE  DATE:  August  1. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  J.  Johnson.  Associate  Secretary 
of  the  Board,  Office  of  the  Secretary, 
202-452-3259.  For  the  hearing  impaired 
only,  Eamestine  Hill  or  Dorothea 
Thompson.  Telecommunications  Device 
for  the  Deaf  (TDD)  202-452-3544,  Board 
of  Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551. 

List  of  Subjects  in  12  CFR  Part  262 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
summary.  12  CFR  Part  262  is  amended 
as  follows: 

PART  262— RULES  OF  PROCEDURE 

1.  The  authority  citation  for  Part  262 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552. 

S262J    [Ammded] 

2.  Section  262.2(b)  is  amended  by 
revising  "8  261.6(a)"  to  read  "§  261.6(b)". 

3.  Section  262.3(a)  is  amended  by 
revising  "§  261.4(d)"  to  read  "8  261.9(a)". 

4.  Section  262.3(c)  is  amended  by 
revising  "in  the  case  of  a  foreign  bank 
holding  company,  as  defined  in 

8  22S.4(g)  of  this  chapter."  to  read  "in 
tiie  case  of  foreign  banking  organization. 


as  defined  in  8  211.23(a)(2)  of  this 
chapter,". 

5.  Section  262.3(j)(l](ii)  is  amended  by 
revising  "12  U.S.C.  1828(c)(l)(6)"  to  read 
"12  U.S.C.  1828(c)(6)". 

6.  Section  262.3(j)  is  further  amended 
by  removing  paragraphs  (j)  (3)  and  (4) 
and  by  revising  paragraph  (j](2)  to  read 
as  follows: 

§262.3   Applications 

***** 

(i)  Special  procedures  for  certain 
applications.  *  *  * 

(2)  For  special  rules  governing 
procedures  for  section  4  applications, 
refer  to  8  225.23  of  this  chapter. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  August  1, 1989. 
Jennifer  J.  lohnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-18804  Filed  8-11-69;  8:45  am] 
BILLmQ  CODE  6210-01-H 


FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  S74 
[Docket  No.  89-2323] 
RIN  3068-AA80 

Acquisition  of  Control  of  Insured 
institutions 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  adopting  a  short-form 
application  to  be  used  by  insured 
institutions  for  approval  of  routine 
reorganizations  involving  the  creation  of 
savings  and  loan  holding  companies. 
The  purpose  of  the  new  application  is  to 
streamline  the  application  process  by 
limiting  the  required  contents  of  routine 
reorganization  applications  to 
information  that  is  necessary  to  enable 
the  Board  to  make  an  informed  decision 
on  an  application  consistent  with  its 
statutory  responsibilites. 
EFFECTIVE  DATE:  August  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Howard  C.  Bluver.  Assistant  Deputy 
Director,  (202)  906-7504;  Kevin  A. 
Corcoran,  Deputy  Director  for  Corporate 
Transactions,  (202)  906-6962;  V.  Gerard 
Comizio,  Director,  Corporate  and 
Securities  Division,  (202)  906-6411;  Julie 


L.  Williams.  Deputy  General  Counsel  for 
Securities  and  Corporate  Structure,  (202) 
906-6459,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street.  NW.,  Washington,  DC  20552;  or 
Robyn  Dennis.  Financial  Analyst,  (202) 
331-4572,  Office  of  Regulatory 
Activities,  Federal  Home  Loan  Bank 
System,  801 17th  Street,  NW.. 
Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

On  January  27, 1989  (54  FR  4043],  the 
Board,  in  Resolution  No.  89-40,  proposed 
to  adopt  a  new  short-form  application  to 
be  used  by  insured  institutions  to  obtain 
approval  of  routine  reorganizations 
involving  the  creation  of  savings  and 
loan  holding  companies.'  Written 
comments  were  sohcited  by  the  Board 
with  the  comment  period  ending  March 
28,1989. 

The  Board  invited  commenters  to 
address  all  aspects  of  the  proposal, 
including  whether  certain  information, 
documents,  and  certifications  described 
in  the  proposal  should  be  required  in  the 
new  short-form  application  or  whether 
certain  individual  items  should  be 
expanded,  modified,  or  deleted  in  whole 
or  in  part. 

The  Board  received  a  total  of  3 
comments  in  response  to  the  proposal, 
all  of  which  expressed  support  for  the 
proposal.  Of  the  comments  received, 
two  came  from  law  firms  that  represent 
thrift  institutions  and  one  came  from  a 
national  thrift  trade  organization.  While 
each  of  the  comments  expressed  support 
for  the  proposal,  several  suggested 
certain  modifications  in  the  information, 
documents,  and  certifications  that 
should  be  required  in  the  new  short- 
form  application.  After  carefully 
considering  the  issues  raised  by  the 
commenters,  the  Board  has  determined 
to  adopt  the  proposal  with  certain 
modifications. 


'  Also  on  lanuary  Z7, 1989,  in  Resolution  No.  89- 
32,  the  Board  proposed  certain  amendments  to  its 
regulations  to  provide  for  the  automatic  approval  of 
such  applications  on  an  expedited  basis  provided 
the  proposed  transaction  satisfied  certain  specified 
conditiont.  After  considering  public  comments  on 
the  proposed  amendments,  tfie  Board  adopted  final 
regulations  at  12  CFR  574.7  (a)(2)  and  (a)(3)  that 
provide  for  the  automatic  approval  of  simple 
holding  company  reorganization  applicatioiu 
subject  to  conditions  substantially  similar  to  those 
proposed  by  the  Board  in  January  1989. 
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IL  Routine  Holding  Company 
Reocganizadons 

During  the  past  several  years,  the 
Board's  staff  has  processed  and 
approved  a  large  number  of  applications 
by  insured  institutions  to  reorganize  into 
holding  company  stnictiues.  As  a  result 
of  its  experience  with  simple 
reorganization  applications,  the  Board  is 
aware  that  such  transactions  usually  do 
not  present  unusual  structural  issues  or 
raise  signiHcant  law  or  policy  concerns. 
The  reorganization  is  abnost  always 
accomplished  through  a  reverse 
triangular  merger  transaction  whereby 
an  interim  institution  chartered  under 
federal  or  state  law  is  merged  into  the 
insured  institution  and  eadi  share  of 
stock  of  the  insured  institution  is 
exchanged  for  one  share  of  stock  of  the 
new  holding  company.'  Furthermore, 
the  new  holding  company  engages  in  no 
operations  prior  to  consummation  of  the 
reorganization,  and  its  only  significant 
asset  immediately  after  the  transaction 
is  its  investment  in  the  insured 
institution  subsidiary.  Shareholders  of 
the  insured  institution  generally  have 
the  opportunity  to  vote  to  approve  or 
disapprove  the  reorganization  and  can 
exercise  dissenters'  rights  of  appraisal 
under  applicable  law  if  they  do  not  vote 
in  favor  of  the  reorganization. 

Because  the  reorganization  involves 
the  acquisition  of  control  of  an  insured 
institution  by  the  new  holding  company, 
an  application  to  obtain  prior  approval 
must  generally  be  Hied  pursuant  to  the 
Savings  and  Loan  Holding  Company  Act 
of  1967  (the  "Holding  Company  Act").« 


*  Th«  ihant  of  the  new  holding  company  issued 
to  the  former  shareholders  of  the  Insured  institution 
generally  must  be  registered  with  the  Securities  and 
Exchange  Commission  ("SBC)  under  the  Securities 
Act  of  1933,  as  amended.  Nevertheless,  the  SEC 
staff,  in  recognition  of  the  fact  that  a  simple 
tvotganixation  presents  relatively  minimal  risk  to 
shareholder*,  has  adopted  a  streamlined  and 
expedited  registration  procedure  for  such 
transactions.  SEC  Staff  Accounting  Bulletin  *sa 
which  origiDally  covered  t>ank  holding  company 
formations  only  but  is  now  applied  to  savings  and 
loan  holding  company  formations  as  weU.  permits  a 
registrant  to  omit  from  the  applicable  ragistratiaa 
statement  audited  financial  statements  and  detailed 
statistical  disclosure  as  long  as  certain  conditions 
are  satisfied.  In  addition.  Instruction  C  to  SEC  Form 
S-t,  which  U  the  form  utihaed  for  moat  holding 
company  fbfnation*,  psovide*  for  the  automatic 
egacUneiiaaa  of  the  registration  statement  on  the 
tweobedi  day  after  flUng. 

*  The  Holding  Company  Act  prohibits  any 
company,  directly  or  indirectly,  or  acting  in  concert 
with  one  or  more  othar  parsons,  or  through  one  or 
more  subsidiaries,  or  through  one  or  mora 
transactiona,  £tom  acquiring  control  of  one  or  more 
insured  institutions  wilboul  first  laoetving  prior 
written  approval  M  U.&C  1730e(eKl)(B)  (IStt). 


If  the  transaction  is  not  one  of  a 
relatively  narrow  group  that  quaUHes  as 
an  "exempt  reorganization",*  the 
appropriate  application  under  current 
Board  regulations  is  Application  H- 
(e]l.'  This  apphcation  requires  detailed 
and  often  voluminous  information  on. 
among  other  things,  the  proposed 
transaction,  the  financial  and 
managerial  resources  of  the  applicant 
the  current  business  of  the  applicant, 
and  the  future  prospects  of  the 
applicant.  The  application  also  requires 
the  filing  of  detailed  financial 
statements  on  both  an  historical  and  a 
pro  forma  basis  and  certain  exhibits. 
The  Board  believes  much  of  the 
information  required  in  Application  H- 
(e)l  is  not  necessary  to  enable  the  Board 
to  make  an  informed  decision  on  a 
simple  reorganization  application 
consistent  with  its  congresisonally 
mandated  responsibility  to  investigate 
the  qualifications  of  a  potential  acquiror 
and  prevent  the  acquisition  of  control  of 
an  insiu'ed  institution  tmder 
circumstances  that  might  result  in  injury 
to  the  insured  institution.  See  H.R.  Rep. 
No.  997,  90th  Cong.,  lit  Sess.  (1967). 
Therefore,  the  Board  is  adopting  new 
Application  H-(e)l-S  to  be  used  solely 
by  insured  institutions  seeking  approval 
of  simple  reorganizations  involving  the 
creation  of  savings  and  loan  holding 
companies. 

ni.  Eligibility  for  use  of  Application 
H-(e)l-S 

In  order  to  be  eligible  to  use 
Application  H-(e)l-S,  an  insured 
institution  must  be  proposing  a  holding 
company  reorganization  transaction  that 
qualifies  for  automatic  approval  imder 
12  CFR  574.7  (a)(2)  and  (a)(3).'  These 
regulations  provide  for  automatic 
approval  of  such  applications  45 
calendar  days  after  filing,  as  long  as 
each  condition  specified  in  the 
regulations  is  satisfied. 

IV.  Contente  of  Application  H-{e)l-S 

The  Board  believes  the  following 
information,  certifications  and 
documents  will  enable  the  Board  to 
make  an  informed  decision  consistent 
with  its  statutory  responsibility  in  cases 
where  routine  reorganization 


^ 


«  Puniant  to  12  U.S.C.  17a0a(e)(l)(B](ii)  and  12 
CFR  574.3(c)(l)(ii).  an  acquisition  of  control  of  an 
insured  Institution  is  exempt  from  the  prior 
application  requirement  if  the  proposed  transaction 
involves  solely  the  acquisition  of  control  of  that 
institution  by  a  newly  formed  company  which  is 
controlled  by  the  same  acqvlrors  that  have 
controlled  the  insured  InstilutioD  for  die 
immediately  preceding  three  years  and  entails  no 
other  transactions. 

•  12  CFR  574.6(a)(1). 

*  See  footnote  1  tupra. 


appUcations  are  filed  by  insured 
institutions.  Therefore,  such  mformation, 
certifications,  and  dociunents  are 
required  to  be  filed  as  part  of  the  new 
Application  H-(e)l-S: 

1.  A  copy  of  the  Registration 
Statement,  including  exhibits,  filed  or  to 
be  filed  with  the  Securities  and 
Exchange  Commission  pursuant  to  the 
Securities  Act  of  1933,  as  amended 
("Securities  Act"),  by  the  proposed 
holding  company.  If  no  such  Registration 
Statement  has  been  or  will  be  filed,  the 
applicant  must  provide  a  copy  of  any 
materials,  including  proxy  statements, 
furnished  or  to  be  fuinished  to 
shareholders  in  connection  with  the 
reorganization,  together  with  a  brief 
description  of  the  facts  relied  upon  for 
concluding  that  an  exemption  from 
registration  is  available  under  the 
Securities  Act. 

2.  Copies  of  the  insured  institution's 
most  recent  Community  Reinvestment 
Act  statement  and  examination  report 
and  any  Community  Reinvestment  Act 
comments  filed  with  the  insured 
institution  within  the  one  year  period 
preceding  the  filing  of  the  application. 

3.  A  certification  that  the  proposed 
reorganization  will  have  no  effect  on 
management  interlocks  compliance 
under  the  Depository  Institutions 
Management  Interlocks  Act,  12  U.S.C. 
3201-3207  (1982),  the  Savings  and  Loan 
Holding  Company  Act,  12  U.S.C.  1730a(i) 
(1982),  or  the  regulations  promulgated 
thereunder,  12  CFR  563f  and  12  CFR 
584.9. 

4.  A  certification  that  the  insured 
institution  is  eligible  to  file  Application 
H-(e)l-S  because  the  proposed 
reorganization  transaction  satisfies  each 
of  the  conditions  specified  in  12  CFR 
574.7(a)(2)  and  (a)(3). 

5.  For  any  officer  or  director  of  the 
insured  institution  who  has  served  in 
such  a  capacity  for  less  than  a  one  year 
period  on  the  date  of  the  filing  of  the 
application,  the  biographical  portion  of 
the  Board's  Biographical  and  Financial 
Report  on  Form  1393. 

6.  Copies  of  any  new  or  amended 
employment  contracts  to  which  the 
insured  institution  or  the  proposed 
holding  company  is  or  will  be  a  party 
that  are  entered  into  as  part  of,  or  in 
connection  with,  the  reoi)ganization 
transaction,  and  information  relating  to 
salary  increases,  if  any,  to  be  effective 
upon  consummation  of  the 
reorganization  transaction. 

7.  In  the  event  of  the  proposed 
officers,  directors,  or  conftroUing 
shareholders  of  the  proposed  holding 
company  owns  10  percent  or  more  of  a 
class  of  voting  stock  of  a  commercial 
bank,  bank  holding  company,  or  other 
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depository  institution,  information 
identifying  tlie  institution,  the  nnmber  of 
shares  owned,  and  the  percentage  of 
outstanding  shares  owned.  If  no 
proposed  cheers,  directors  or 
controlling  shareholders  own  such  a 
percentage  of  shares,  an  affirmative 
statement  to  such  effect  should  be 
provided. 

8.  The  followring  information  and 
documents,  but  only  in  the  event  that 
such  information  and  documents  are  not 
included  in  the  Registration  Statement 
or  other  materials  furnished  pursuant  to 
Item  1  above;  provided  however,  that,  to 
the  extent  sudi  information  and 
documents  are  included  in  the 
Registration  Statement  or  other 
materials  filed  pursuant  to  Item  1  above. 
the  applicant  shall  include  a  cross- 
reference  sheet  specifying  the  document 
and  page  numbn  where  soch 
information  and  documents  are  located: 

(a)  The  infonnation  reqtured  by  Item  3 
of  Application  H-(e)l  relating  to 
information  about  controlling  persons  of 
the  proposed  holding  company; 

(b)  The  information  required  by  Item  4 
of  Application  H-(e)l  relating  to  the 
details  of  the  proposed  transaction; 

(c)  A  statement  as  to  die  reasons  for 
proposing  the  reorganization; 

(d)  The  information  required  by  Item  5 
of  Application  H-(e)l  relating  to  fees, 
commissions,  and  expenses; 

(e)  The  infonnation  required  by  Item  6 
of  Applicati(m  H-(e)l  relating  to 
regnlatwy  aiq)roval; 

(f)  The  infonnation  required  by  Item 
11  of  Application  H-(e)l  relating  to  the 
board  of  directors  €uk1  executive  officers 
of  the  proposed  holding  company; 

(g)  A  statement  of  capitalization  as  of 
a  date  no  more  titan  90  days  {Rior  to  the 
date  of  the  filing  of  the  application  that 
shows  the  tns«u«d  institution  and  the 
holding  company  on  a  histcHrical  basis, 
pro  forma  adjustments,  if  any,  and  the 
holding  ccanpany  on  a  pro  fcnma  basis; 

(h)  A  description  of  the  bosiness 
intended  to  be  done  by  the  hokiing 
company  for  die  twelve  montii  period 
commencing  with  the  filing  of  the 
Api^catioa; 

(i)  A  descriptiOT  of  die  present 
dividend  policy  of  tlie  insured 
institution,  and  a  description  of  die 
proposed  dividend  policy  of  the  insured 
instituti(»i  and  the  lic4ding  company 
subsequent  to  the  reoiganizatian; 

U)  A  c<^>y  of  any  contracts  or 
agreements  pursuant  to  which  the 
reorganizatitHi  is  to  be  acoomi^lied: 

(k)  A  copy  of  the  charter  axid  bylaws 
of  the  holding  company;  and 

(1)  A  copy  of  any  opinions  of  coimsel 
or  revenue  ndings  received  by  tite 
insured  institntiaa  or  the  holiting 


company  in  oonnectioa  Widi  the 
reoiganizatioo. 

&.  A  consolidated  bosiness  plan 
conforming  to  requirements  set  by  the 
Principal  Supervisory  Agent  ("PSA")  far 
die  Federal  Home  Loan  Bank  District  in 
whidi  the  institution  to  be  acquired  is 
located. 

The  Board  believes  adoption  of  the 
new  y^^cation  H-(e]l-S  will  furth» 
streamline  the  application  process  under 
12  CFR  Part  574  by  limiting  the  required 
contents  of  routine  reorganization 
applications  to  information  that  is 
necessary  to  enable  the  Board  to  make 
an  informed  decision  on  such  an 
application  consistent  witii  its  statutory 
responsibilities. 

List  of  Subjects  in  12  CFR  Pvt  574 

Administrative  practice  and 
procedure.  Holding  companies,  Savings 
and  loan  associations.  Securities. 

Accordin^y,  die  Board  hereby 
amends  part  574,  subchapter  D.  chapter 
V.  tide  12.  Code  of  Federal  Regulations, 
as  set  forth  below. 

Sut>chaptM'  D— Federal  Savinge  and 
Loan  Ineurance  Corporation 

PART  574— ACQUISmON  OF 
CONTROL  OF  INSURED  INSTITUTIONS 

1.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

Autfaofity:  Sec.  407. 48  Stet.  IZBa  m 
amended  (12  US.C.  1730);  sea  40a  82  StaL  S. 
as  amended  (12  U.S.C.  1730a). 

2.  Amend  §  574.6  by  redesignating 
existing  paragraphs  (a)(2)  throng  (aX^) 
as  the  new  pcuvgraphs  (aK3)  dirough 
(a)(6).  respectively  and  by  adding  a  new 
paracp^^  (a)(2)  to  read  as  follows: 

$574,6   Procedural  requirements. 

(a)  Form  of  application  or  notice. 

•  •  • 

(2)  H-(e)l-S.  Notwidistanding  die 
provisions  of  paragraph  (a)(1)  of  this 
section,  an  application  filed  under 
S  574.3(a)  that  satisfies  each  of  the 
conditions  for  automatic  approval 
specified  in  12  CFR  574.7  (a)(2)  and 
(a)(3)  need  mdy  include  die  following 
infwmation: 

(i)  A  copy  of  the  Registration 
Statement  including  exhilrits,  filed  or  to 
be  filed  widi  the  Securities  and 
Exchange  Commission  pursuant  to  the 
Securities  Act  of  1933.  as  amended 
("Securities  Act").  If  no  sudi 
Registration  Statnnent  has  been  at  wfll 
be  filed,  a  copy  of  any  materials, 
including  proxy  statements,  furnished  or 
to  be  famished  to  shardiolders  in 
connection  writh  the  reor^snization. 
should  be  provided.  toged>er  with  a  brief 
desoipticm  otf  the  facts  relied  upon  for 


conclucSng  that  an  exemption  Cram 
registration  is  available  under  the 
Securities  Act; 

(ii)  Copies  of  the  insured  institution's 
most  recent  Commumty  Reinvestment 
Act  statement  and  examaiation  report, 
and  any  Commonify  Reinvestment  Act 
comments  fifed  wi^  tlie  insured 
institution  within  the  one  year  period 
preceding  the  filing  of  the  application; 

(iii)  A  certification  that  the  proposed 
reorganization  will  have  no  effect  on 
management  inleriodcs  compliance 
under  the  Depository  Institutions 
Management  bterlodcs  Act,  12  U.S.C. 
3201-3207  (19B2),  the  Savings  and  Loan 
Holding  Company  Act  12  U.S.C.  1730a(i) 
(1982),  or  the  regulations  promulgated 
diereunder,  12  CFR  Part  S63f  and  12  CFR 
584.9; 

(iv)  A  certification  that  the  insured 
institution  is  eligible  to  file  Application 
H-(e)l-S  because  the  proposed 
reorganization  transaction  satisfies  each 
of  the  conditions  specified  in  12  CFR 
574.7  (a)(2)  and  (a)(3); 

(v)  For  any  officer  or  director  of  the 
insured  institution  who  has  served  in 
sudi  a  capacity  for  less  dian  a  one  year 
period  on  the  date  of  the  filing  of  the 
application,  the  biographical  portion  oi 
the  Board's  Biographical  and  Financial 
Report  on  Form  1^3: 

(vi)  Copies  of  any  new  or  amended 
employment  contracts  to  which  the 
insured  institution  or  the  proposed 
holding  company  is  or  will  be  a  party 
that  are  ent^ed  into  as  a  part  of,  or  in 
connection  with,  the  reorganization 
transaction,  and  information  relating  to 
salary  increases,  if  any.  to  be  effective 
upon  consummation  of  the 
reorganization  transaction; 

(vii)  In  tlie  event  any  of  the  proposed 
officers,  directors,  or  controlling 
shareholders  ci  the  proposed  heading 
company  owns  10  percent  or  mtne  of  a 
class  of  voting  stock  of  a  commercial 
bank,  bank  holding  company,  or  other 
depository  institution,  informatioo 
identifying  the  institution,  the  number  of 
shares  owned,  and  die  percentage  of 
outstanding  shares  owned  If  no 
proposed  officers,  directors,  or 
contndling  shareholden  own  such  a 
percentage  xA  shares,  an  affinnative 
statement  to  such  effect  should  be 
provided; 

(viii)  The  fcdlowing  information  and 
documents,  but  only  in  the  event  that 
such  information  and  documents  are  not 
included  in  the  Registration  Statement 
or  odier  materials  furnished  pursuant  to 
S  574.6(aH2Mi);  Provided.  However,  diat 
to  the  extent  such  information  mid 
documents  are  incfaKted  in  die 
Registration  Statement  or  otlier 
materials  filed  pncsnant  to 
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1 574.e(a)(2}(i).  the  applicant  shall 
Include  a  cross-reference  sheet 
specifying  the  document  and  page 
number  where  such  information  and 
documents  are  located: 

(A)  The  information  required  by  Item 
3  of  Application  H-{e)l  relating  to 
information  about  controlling  persons  of 
the  proposed  holding  company; 

(B)  The  information  required  by  Item  4 
of  Application  H-(e}l  relating  to  the 
details  of  the  proposed  transaction; 

(C)  A  statement  as  to  the  reasons  for 
proposing  the  reorganization; 

(D)  The  information  reqiiired  by  Item 
B  of  Application  H-{e]l  relating  to  fees, 
commissions,  and  expenses; 

(E)  The  information  required  by  Item  6 
of  AppUcation  H-(e)l  relating  to 
regulatory  approval; 

(F)  The  information  required  by  Item 
11  of  Application  H-(e]l  relating  to  the 
board  of  directors  and  executive  officers 
of  the  proposed  holding  company; 

(G)  A  statement  of  capitalkation  as  of 
a  date  no  more  than  90  days  prior  to  the 
date  of  the  filing  of  the  application  that 
shows  the  insdred  institution  find  the 
holding  company  on  a  historical  basis, 
pro  forma  adjustments,  if  any,  and  the 
holding  company  on  a  pro  forma  basis; 

(H)  A  description  of  the  business 
intended  to  be  done  by  the  holding 
company  for  the  twelve  month  period 
commencing  with  the  filing  of  the 
application: 

(1)  A  description  of  the  present 
dividend  policy  of  the  insured 
institution,  and  a  description  of  the 
proposed  dividend  policy  of  the  instued 
institution  and  the  holding  company 
subsequent  to  the  reorganization; 

0)  A  copy  of  any  contracts  or 
agreements  pursuant  to  which  the 
reorganization  is  to  be  accomplished; 

(K)  A  copy  of  the  charter  and  bylaws 
of  the  holdiing  company:  and 

(L)  A  copy  of  any  opinions  of  counsel 
or  revenue  rulings  received  by  the 
insured  institution  or  the  holding 
company  in  connection  with  the 
reorganization. 

(vi)  A  consolidated  business  plan 
conforming  to  requirements  set  by  the 
Principal  Supervisory  Agent  for  the 
Federal  Home  Loan  Bank  District  in 
which  the  Institution  to  be  acquired  is 
located. 
•       •       •       •       • 

3.  Amend  S  574.7  by  revising  the 
introductory  text  of  paragraph  (a)(2)  to 
read  as  follows: 

IS74.7    Datanninalion  by  ttM  corporatioa 
(a)  Acquisition  by  a  company.  *  *  * 

(2)  An  application  filed  pursuant  to 
i  574.6(a)(2)  by  an  insured  institution 
solely  for  the  purpose  of  obtaining 
approval  for  the  creation  of  a  savings 


and  loan  holding  company  by  such 
insured  institution,  and  related 
applications  for  permission  to  organize 
an  interim  federal  institution,  for 
insurance  of  accounts,  for  Federal  Home 
Loan  Bank  membership,  and  for  merger 
with  such  interim  institution,   hall  be 
deemed  to  be  approved  45  calendar 
days  after  such  applications  are 
properly  filed  in  accordance  wdth  the 
procedures  set  forth  herein,  unless,  prior 
to  such  date:  *  •  * 


By  the  Federal  Home  Loan  Bank  Board. 

John  F.  Ghizioai, 

Assistant  Secretary. 

[FR  Doc.  89-18784  Filed  8-11-69;  8:45  am] 
■LUNG  CODE  •7ao-ei-«i 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminlatration 

14  CFR  Part  39 

[Docket  Na  8»-NM-16-AD;  Amdt  39-6295] 

Alrworthlnesa  Dlreetlves;  McDonnell 
Douglaa  DC-9-80  (MD-80)  Series 
Airplanes  and  Model  MO-88  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-60  (MD-BO)  series  airplanes  and 
Model  MD-68  airplanes,  which  requires 
relocation  of  a  number  2  engine 
pneumatic  tube.  This  amendment  is 
prompted  by  reports  of  chafing  between 
the  number  2  engine  main  fuel  hose  and 
a  pneumatic  tube,  resulting  in  fuel  and 
air  leakage.  This  condition,  if  not 
corrected,  could  lead  to  a  fire  in  the 
niunber  2  engine  nacelle. 
EFFECTIVE  DATE:  September  18, 1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  fit>m 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Director  of 
Publications  Cl-LOO  (54-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle.  Washington,  or 
3229  East  Spring  Street,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Baitoo,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L.  FAA 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  Los  Angeles 


Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach,  CaUfomia 
90806-2425;  telephone  (213)  988-5245. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
McDonnell  Douglas  Model  DC-g-«0 
(MD-80)  series  airplanes  and  Model 
MD-88  airplanes,  which  requires 
relocation  of  a  number  2  engine 
pneumatic  tube,  was  published  in  the 
Federal  Register  on  Maoch  28, 1989  (54 
FR  12644). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the     • 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Commenters  suggested  that  the 
proposed  compliance  time  of  12  months 
be  extended,  due  to  the  imavailability  of 
required  modification  parts.  The  FAA 
concurs.  Subsequent  to  the  issuance  of 
the  proposal,  the  FAA  verified  that 
modification  parts  will  not  be  available 
in  sufficient  quantity  to  support  a 
compliance  time  of  12  months.  In  light  of 
this,  the  FAA  considers  a  compliance 
time  of  18  months  to  be  appropriate  in 
allowing  a  more  orderly,  and  timely, 
modification  process  of  the  U.S.  fleet. 
The  final  rule  has  been  revised 
accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  596 
McDonnell  Douglas  DC-9-80  (MI>-80) 
series  airplanes  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  It  is  estimated  that  361 
airplanes  of  U.S.  registry  would  be 
affected  by  this  AD,  that  it  would  take 
approximately  5  manhours  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  cost  will  be  $40 
per  manhour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  tD  be  $72,200. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationsbip  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
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to  warrant  the  prq>aratian  of  a 
Federalism  Assessment 

For  these  reasons  discussed  above,  I 
certiify  that  this  action  (1)  is  not  a  "major 
rule"  uada  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  voder  DOT 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  will  not  have 
a  significant  econcmiic  in^iact  positive 
or  negative,  on  a  substantial  niunbcff  of 
small  entities,  under  the  criteria  of  Um 
Regulatory  Flexibility  Act  A  final 
evaluation  has  been  prepared  for  this 
action  and  is  contained  in  the  regulatory 
docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

Listof  SobjectB  in  14  CFR  Part  39 

Air  transportation.  Aircrafl.  Aviation 
safety,  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursuant  to  tiie  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  autlunity  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-^149, 
lanuary  12, 1983);  and  14  CFR  11.89. 

S  39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

~  McOoaneH  Deuglas:  ^>plies  to  McDonnell 
Donglas  Modd  DC-»-«0  (MD-80]  teries 
airplanes  and  Model  MD-88  airplanes,  as 
listed  tn  McDonnell  Douglas  Service 
Bulletin  00-6,  dated  November  3, 1988, 
certificated  in  any  category.  Comiriiance 
required  as  indicated,  unlus  previously 
accomplished. 
To  prevent  fire  in  the  number  2  engine 
nacelle,  aocomptisb  the  foUowing: 

A.  Within  18  months  after  tlie  effectivg 
date  of  this  AD,  relocate  the  number  2  engine 
starter  shutofT  valve  pneumatic  tube,  in 
accordance  with  the  accomplishinent 
instructions  in  McDonnell  Douglas  MD-80 
Service  Bulletin  80-8,  dated  November  3, 
1988. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA, 
Northwest  Motmtain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  tiien  send  it  to  die  Manager, 
Los  Angeles  Aircraft  Certiikiation  Office. 

C.  Special  iH^t  pennits  may  be  ieeoed  in 
accordance  with  FAR  21.197  and  21.188  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  diis  directive 
who  have  not  already  received  the 
appropriate  service  documents  frtan  the 
manufacturer  may  obtain  ct^ies  upon 
request  to  MdSoonell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Director  of  Publications,  Cl-LOO  (54-60). 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
17900  Pacific  Highway  South.  Seattle, 
Washington,  or  at  3229  East  Spring 
Street  Long  Beach,  California. 

This  amendment  becomes  efliective 
September  18, 1989. 

Issued  in  Seattle,  Washington,  on  Angnst  3, 
1988. 
Dairell  M.  Pederaon, 

Acting  Manager.  Transpmi  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc  89-18010  Filed  8-11^88: 8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Customs  Sefvtoe 

19  CFR  Part  4 
ITJD.99-7S] 

AmendmMit  to  the  Customs 
Regulations  Concerning  Coastwise 
Transportation  of  Certain  Artldas  by 
Vessels  of  Indbi 

AQCNCv:  U.S.  Custmns  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  adding  India  to 
the  list  of  nations  which  permit  vessels 
of  the  United  States  to  transport  certain 
articles  specified  in  section  27.  Merchant 
Marine  Act  of  1920.  as  amended, 
between  their  ports. 

Customs  has  been  furnished  with 
satisfactory  evidence  that  India  places 
no  restrictions  on  the  transportation  of 
certain  specified  articles  by  vessels  of 
the  U.S.  between  ports  in  that  country. 
This  amendment  recognizes  reciprocal 
privileges  for  vessels  registered  in  India. 
EFFECTIVE  DATES:  The  reciprocal 
privileges  for  vessels  registered  in  India 
became  effective  on  March  13, 1989. 
This  amendment  effect  August  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  HoUaway,  Carrier  Rulings 
Branch.  (202-666-5706). 
SUPPLEMENTARY  INTOWMATWN: 

Background 

Sectimi  27,  Merchant  Marine  Act  of 
1920,  as  amended  (46  \JS.C  ^p.  883) 
(the  Act),  provides  generally  that  no 


merchandise  riiall  be  transported  by 
water,  or  by  land  and  water,  between 
pouits  in  the  United  States  except  in 
vessels  built  in  and  documented  under 
the  laws  of  die  United  States  and  owned 
by  U.S.  citizens.  However,  the  6th 
proviso  of  the  Act  as  amended, 
provides  that  upon  a  finding  by  the 
Secretary  of  the  Treasury,  pursuant  to 
information  obtained  and  furnished  by 
the  Secretary  of  State,  that  a  foreign 
nation  does  not  restrict  the 
transportation  of  certain  articles 
between  its  ports  by  vessels  of  the 
United  States,  reciprocal  privileges  will 
be  accorded  to  vessels  of  that  nation, 
and  the  prohibition  against  the 
tranqiortation  of  those  articles  between 
points  in  die  U.S.  will  not  apply  to  its 
vessels. 

Section  4.S3(b)(1],  Customs 
Regulatims  (19  CFR  4.93(b)(1))  lists 
those  nations  found  to  extend  reciprocal 
privileges  to  vessels  of  the  U.S.  for  the 
transportation  of  empty  cargo  vans, 
empty  lift  vans,  and  empty  shipping 
tanks,  8  4.93(b)(2),  Customs  Regulations 
(19  CFR  4.93(b)(2)),  lists  those  nations 
foimd  to  extend  reciprocal  privileges  to 
vessels  of  the  U.S.  for  the  transportation- 
of  equipment  for  use  with  cargo  vans, 
lift  vans,  or  shipping  tanks;  empty 
barges  specifically  designed  for  carriage 
aboard  a  vessel  and  certain  equipment 
for  use  with  these  barges;  certain  empty 
instruments  of  international  traffic,  and 
certain  stevedoring  equipment  and 
material 

By  letter  dated  March  9, 1989,  The 
Department  of  State  advised  that  the 
Government  of  India  offers  satisfactory 
evidence  that  India  places  no 
restrictions  on  the  transportation  of  any 
of  the  articles  listed  in  the  Act  by 
vessels  of  the  U.S.  between  ports  in 
India. 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chief.  Regulations  and 
Disclosure  Law  Branch. 

Finding 

On  the  basis  of  the  information 
received  fix)m  the  Secretary  of  State  and 
the  Embassy  of  India,  it  has  been 
determined  that  India  places  no 
restrictions  on  the  transportation  of  the 
articles  specified  in  section  27  of  the 
Merchant  Marine  Act  of  1920,  as 
amended  (46  U.S.C.  App.  883),  by 
vessels  of  the  United  States  between 
ports  in  that  country.  TTierefore, 
appn^riate  reciprocal  privileges  are 
accorded  to  vessels  registered  in  India 
as  of  March  13, 1969. 
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Inapplicability  of  Poblic  Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
involves  a  matter  bi  which  the  public  is 
not  particularly  interested,  pursuant  to  5 
U.S.C.  553(b)(B),  notice  and  public 
procedure  thereon  are  unnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  wi^  a 
delayed  effective  date  under  5  U.S.C. 
553(d](l]. 

Inapplicability  of  the  Regulatory 
Hexibility  Act 

This  document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  5  U.S.C.  601  el  aeq.  That  Act  does 
not  apply  to  any  regulation  such  as  this 
for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551.  et  aeq.)  or  any  other  statute. 

Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  for  a  major  rule  as  defined  in 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Earl  Martin.  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  4 

Cargo  vessels.  Coastwise  trade. 
Customs  duties  and  inspection. 
Maritime  carriera.  Vessels. 

Amendment  to  the  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  vessels  registered  in  India, 
part  4.  Customs  Regulations  (19  CFR 
part  4).  is  amended  in  the  following 
manner 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  authority  for  part  4  continues  to 
read  in  part  as  follows: 

Autfaocity:  5  U.S.C.  301.  IS  U.S.C  06. 1S24. 
46  U.S.C.  App.  3; 

Section  4.93  also  issued  under  19  U.S.C 
1322(a),  46  U.S.C.  App.  883; 


§4.93   [Amended] 

2.  Sections  4.g3(b)  (1)  and  (2).  are 
amended  by  adding  "India"  in 
appropriate  alphabetical  order. 


Dated:  August  8, 1989. 
Kathryn  C  Petetson, 
Chief,  Regulations  and  Disclosure  Law 
Branch. 

[FR  Doc.  89-18880  Filed  8-11-88;  8:45  am] 
KUNQ  CODE  4S»-03-il 


19  CFR  Part  4 
IT.D.  tft-ze] 


Ust  of  Nations  EnUtied  to  Special 
Tonnage  Tax  Exemption— Marshall 
Islands  j 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

action:  Final  rule. 

SUMMARY:  This  doctunent  amends  the 
Customs  Regulations  by  adding  the 
Republic  of  the  Marshall  Islands  to  the 
list  of  nations  whoee  vessels  are  exempt 
fi-om  the  payment  of  any  higher  tonnage 
duties  than  are  applicable  to  vessels  of 
the  United  States  and  from  the  payment 
of  light  money.  The  Department  of  State 
informed  Customs  that  there  is 
satisfactory  evideoce  that  no 
discriminatory  duties  of  tonnage  or 
impost  are  being  imposed  in  ports  of  the 
Marshall  Islands  upon  vessels  belonging 
to  citizens  of  the  United  States  or  on 
their  cargoes. 

EFFECnvE  DATE:  The  reciprocal 
privileges  for  vessels  registered  in  the 
Marshall  Islands  became  effective  on 
April  5. 1989.  This  amendment  is 
effective  August  14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  Hegland,  Carrier  Rulings  Branch 
(202-566-5706). 

SUPPLEMENTARY  INFORMATION: 

Background 

Generally,  the  United  States  imposes 
regular  and  special  tonnage  taxes,  and  a 
duty  of  a  specified  amount  per  ton, 
known  as  "light  money,"  on  all  foreign 
vessels  which  enter  United  States  ports 
(46  U.S.C.  121, 128).  However,  vessels  of 
a  foreign  nation  may  be  exempted  fiom 
the  payment  of  special  tonnage  taxes 
and  light  money  upon  presentation  of 
proof  satisfactory  to  the  President  that 
no  discriminatory  duties  of  tonnage  or. 
imposts  are  imposed  by  that  foreign 
nation  on  United  States  vessels  or  their 
cargoes  (46  U.S.C.  141).  The  President 
has  delegated  the  authority  to  grant  this 
exemption  to  the  Secretary  of  the 
Treasury.  Section  4.22.  Customs 
Regulations  (19  CFR  4.22)  lists  those 
nations  whose  vessels  have  been 
exempted  fit>m  the  payment  of  any 
higher  tonnage  duties  than  are 
applicable  to  vessels  of  tiie  United 


States  and  from  the  payment  of  light 
money. 

On  April  6. 1989.  Customs  received  a 
communication  from  the  Department  of 
State  advising  that  satisfactory  evidence 
had  been  obtained  from  the  Republic  of 
the  Marshall  Islands  that  no 
discriminating  duties  of  tonnage  or 
impost  are  imposed  or  levied  in  ports  of 
that  country  upon  vessels  wholly 
belonging  to  citizens  oi  the  United 
States,  or  upon  the  produce, 
manufactures,  or  merchandise  imported 
into  that  country  on  United  States 
vessels.  An  accompanying  copy  of  a 
letter  dated  April  5. 1989,  was  also 
received  bom  a  representative  of  the 
Office  of  the  Republic  of  the  Marshall 
Islands  certifying  that  the  Government 
of  the  Republic  of  the  Marshall  Islands 
does  not  impose  any  discriminatory 
duties  or  imposts  on  U.S.  vessels  or  their 
cargoes.  Consequentiy.  the  Department 
of  State  recommended  the  addition  of 
the  Marshall  Islands,  effective  April  5, 
1989,  to  the  list  of  natnns  whose  vessels 
are  exempted  imm  the  payment  of 
tonnage  tax  and  light  money. 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chiet  Regulations  and 
Disclosure  Law  Brancii. 


Finding 


I 


On  the  basis  of  the  information 
received  from  the  Department  of  State 
regarding  the  absence  of  discriminatory 
duties  of  tonnage  or  impost  imposed  on 
U.S.  vessels  in  the  ports  of  the  Marshall 
Islands,  it  has  been  determined  that  the 
Marshall  Islands  should  be  added  to  the 
list  of  nations  whose  tessels  are  exempt 
frt}m  the  payment  of  the  special  tonnage 
tax  and  light  money. 

Inapplicability  of  Public  Notice  and 
Delayed  Effiective  Dale  Requirements 

Because  this  amendment  merely 
implements  a  statutoiy  requirement  and 
involves  a  matter  in  which  the  public  is 
not  particularly  interested,  pursuant  to  5 
U.S.C.  553(b)(B).  notioe  and  public 
procedure  thereon  are  unnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553(d)(1). 

Inapplicability  of  the  Regulatory 
Flexibility  Act 

This  dociunent  is  net  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  aeq.).  That  Act  does 
not  apply  to  any  regulation  such  as  this 
for  which  a  notice  of  proposed 
rulemaking  is  not  reqairml  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  aeq.)  or  any  other  statute. 
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Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  for  a  major  rule  as  defined  in 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Earl  Martin,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Fart  4 

Customs  duties  and  inspection,  Cargo 
vessels,  Maritime  carriers.  Vessels. 

Amendment  to  the  Regulations 

Part  4.  Customs  Regulations  (19  CFR 
Part  4),  is  amended  as  set  forth  below: 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 

1.  The  general  authority  for  Part  4 
continues  to  read  as  follows  and  the 
specific  authority  for  \  4.22  is  revised  to 
read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66, 1624, 
and  46  U.S.C.  App.  3; 

Section  4.22  also  issued  under  46  U.S.C. 
App.  121, 128, 141; 


§4.22    [Amended] 

2.  Section  4.22  is  amended  by  inserting 
"Marshall  Islands,  Republic  of  in 
appropriate  alphabetical  order,  in  the 
list  of  nations  whose  vessels  are  exempt 
fi>om  the  payment  of  any  higher  tonnage 
duties  than  are  appUcable  to  vessels  of 
the  United  States  and  from  the  payment 
of  light  money. 

Dated:  Au^st  8. 1989. 
Katiiryn  C  Peterson, 

Chief,  Regulations  and  Disclosure  Law 
Branch. 

[FR  Doc.  89-18881  Filed  8-11-89;  8:45  am] 
BUmO  COOC  4US-U-M 

19  CFR  Part  10 
ITJ).  89-771 

Supplies  and  Equipment  for  Aircraft  of 
LuxsmlMurg 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
Acnow  Final  rule. 

SUMMARY:  This  document  amends  Uie 
Customs  Regulations  by  adding 
Luxembourg  to  the  list  of  nations  whose 
aircraft  are  exenqit  from  the  payment  of 
Customs  duties  and  internal  revenue 
taxes  on  supplies  and  equipment 


withdrawn  from  Customs  or  internal 
revenue  custody  for  use  by  aircraft  in 
certain  circumstances.  The  Department 
of  Commerce  has  advised  that  the 
Govenunent  of  Luxembourg  allows  to 
American  operators  of  U.S.  registered 
aircraft  substantially  reciprocal 
exemptions  from  Customs  duties  and 
related  taxes  on  aviation  fuels 
purchased  for  use  in  international 
conunercial  aviation  into  and  out  of 
Luxembourg.  Therefore,  the  U.S.  will 
now  extend  reciprocal  privileges  to 
Luxembourg-registered  aircraft  writh  the 
notation  limiting  the  privileges  to 
withdrawals  of  aviation  fuels. 
EFFECTIVE  DATE:  The  reciprocal 
privileges  for  aircraft  registered  in 
Luxembourg  became  effective  on  June  8. 
1989.  This  amendment  is  effective 
August  14, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Rosoff,  Entry  Rulings  Branch, 
(202-56ft-5856). 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  309  and  317,  Traiff  Act  of 
1930,  as  amended  (19  U.S.C.4309, 1317). 
provide  that  foreign-registered  aircraft 
engaged  in  foreign  trade  may  withdraw 
articles  of  foreign  or  domestic  origin 
from  Customs  or  internal-revenue 
custody  without  the  payment  of 
Customs  duties  and/or  internal-revenue 
taxes,  for  use  as  supplies  (including 
equipment),  ground  equipment, 
maintenance,  or  repair  of  the  aircraft. 
This  privilege  is  granted  if  the  Secretary 
of  Commerce  finds,  and  advises  the 
Secretary  of  the  Treasury,  that  the 
country  in  which  the  foreign  aircraft  is 
registered  allows  substantially 
reciprocal  privileges  to  United  States- 
registered  aircraft.  Section  10.59(f), 
Customs  Regulations  (19  CFR  10.59(f)), 
lists  those  nations  whose  aircraft  have 
been  fotmd  to  be  entiUed  to  these 
privileges. 

In  accordance  with  19  U.S.C.  1309(d), 
the  Deputy  Assistant  Secretary  for 
Services  of  the  Department  of 
Commerce.  International  Trade 
Administration,  has  determined  and 
advised  the  Customs  Service  by  letter 
dated  June  8, 1989,  that  Luxembourg 
accords  aircraft  of  U.S.  registry 
privileges  with  respect  to  exemptions 
from  Customs  duties  and  internal 
revenue  taxes  imposed  by  reason  of  the 
importation  of  aviation  fuels  purchased 
for  use  in  international  commercial 
aviation  into  and  out  of  Luxembourg,  in 
a  manner  that  is  substantially  reciprocal 
to  exemption  privileges  which  the 
United  States  may  provide  under  19 
U.S.C.  1309  and  1317.  and  under  26 
U.S.C.  4221.  for  aviation  fuels  for  use  by 


foreign  registered  aircraft  operating  into 
and  out  of  the  United  States. 

Accordingly,  corresponding  privileges 
are  extended  to  aircraft  registered  in 
Luxembourg  and  engaged  in  foreign 
trade,  effective  as  of  June  8, 1989. 

Therefore,  S  10.59(f)  is  being  amended 
to  add  Luxembourg  to  the  list  of 
coimtries  therein,  with  the  notation, 
however,  that  the  privileges  are  limited 
to  withdrawals  of  aviation  fuels. 

The  authority  to  amend  this  section  of 
the  Customs  Regulations  has  been 
delegated  to  the  Chief,  Regulations  and 
Disclosure  Law  Branch. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

Because  this  amendment  merely 
implements  a  statutory  requirement  and 
involves  a  matter  in  which  the  public  is 
not  particularly  interested,  pursuant  to  5 
U.S.C.  553(b)(6),  notice  and  pubhc 
procedure  thereon  are  unnecessary. 
Further,  for  the  same  reasons,  good 
cause  exists  for  dispensing  with  a 
delayed  effective  date  under  5  U.S.C. 
553(d)(1). 

Inapplicability  of  the  Regulatory 
Flexibility  Act 

This  document  is  not  subject  to  the 
provisions  of  5  U.S.C.  603,  604,  as  added 
by  section  3  of  Public  Law  96-354,  the 
"Regulatory  Flexibility  Act."  That  Act 
does  not  apply  to  any  regulations  such 
as  this  for  which  a  notice  or  proposed 
rulemaking  is  not  required  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
551,  et  aeq.)  or  any  other  statute. 

Executive  Order  12291 

This  amendment  does  not  meet  the 
criteria  for  a  major  rule  as  defined  in 
E.0. 12291.  Accordingly,  a  regulatory 
impact  analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
was  Earl  Martin,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  of  the  Customs  Service 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Exports. 

Amendment  to  the  Regulations 

Part  10,  Customs  Regulations  (19  CFR 
Part  10).  is  amended  as  set  forth  below: 

PART  10— ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED  RATE 

1.  The  authority  citation  for  Part  10 
continues  to  read  as  follows: 


I 
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Aiitkori^  18  U.Sil  es.  1202. 1481. 1498. 
1506. 1623. 1624: 

•  •         •         •         • 

Section  10  JO  also  isaued  under  10  VS.C 
1300, 1317: 

•  •         •         •        • 


flOiM    U 

2.  Section  10.S0(f)  is  amended  by 
inserting  "Lnxembooig"  in  appropriate 
alphabetical  order  in  tfie  c(riumn  headed 
"Country",  the  number  of  this  Treasury 
i)edsion  in  the  next  column  headed 
"Treasury  Decisions",  and  in  the  column 
headed  "Exemptions  if  any,  as  noted-" 
add  the  words  "Applicable  only  as  to 
aviation  fuels,"  opposite  the  listing  for 
Luxembourg. 

Dated:  Auguit  8. 1080. 
KaUiryaCPstanaa. 
Chief,  Regulations  and  DiscioBun  Law 
Branch. 
[FR  Doc.  80-18882  Hied  8-11-80;  8:45  am] 


DEPARTMEHT  OF  DEFENSE 

Offic*  Of  ttw  S«er«tary 

32  CFR  Part  286 

[DOO5400.7-R] 

FraodoRi  of  hrf onrartlon  Act  Piuyiwn 

AQINCV:  OfBce  of  the  Secretary,  DOD. 


action:  Final  rule. 


summary:  This  document  revises  32 
CFR  part  286  and  provides 
administrative  amendments.  It 
implements  certain  provisions  of  the 
Freedom  of  biformation  Reform  Act  of 
1986,  whidi  required  agency 
promulgation  of  regulations  specifying  a 
uniform  schedule  of  fees  and  guidelines 
for  determining  waiver  or  reduction  of 
such  fees.  This  rule  conforms  with  ^e 
Office  of  Management  and  Budget's 
(0MB]  Uniform  Freedom  of  Information 
Act  Fee  Schedule  and  Guidelines,  and  is 
published  pursuant  to  the  Freedom  oi 
Information  Reform  Act  of  1986,  section 
854  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1987, 
as  amended  by  the  Defense  Technical 
Corrections  Act  of  1987. 
vmwn  DATC:  July  17, 1969. 
POH  PURTHOI WWUMATIOII  CONTACT. 
Mr.  C.  Talbott,  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs), 
Washington,  DC  20SOl-14(»,  Telephone 
number  (202)  e67-118a 
rARVI 


Accordingly,  32  CFR  Part  286  is 
revised  to  read  as  follows: 

PART  286-DOD  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 

Oultpsrt  A"~Oenefal  ProwtekNW 

286.1  Purpose  and  applicability. 

286J  DoD  pablic  infontation. 

286.5  Deflnitiona.         j 

286.7  Policy.  1 

SubpartB— FOU  Raadliig  Room* 

286.9    Requirementa.      | 
286.11    Indexes. 

SuttpartC    Cxempttens 

286.13    General  provisiau. 
286.15    Exemptions. 

Subpart  D-For  Official  tiee  Only 

286.17    General  provisions. 
286.19    Markings. 

286.21    Dissemination  and  transmission. 
286.23    Safeguarding  FOUO  information. 
286.25    Terminatioa  disposal  and 
unauthorized  disclosure. 

Sutipart  E    Release  and  Processing 
Proceoures 

286.27  General  provisisns. 

286.29  Initial  determinations. 

286.31  Appeals. 

286.33  Judicial  actions. 


SuiipartI 

286.35    General  provisions. 
286.37    Collection  of  fees  and  fee  rales. 
286^0    Collection  of  fees  and  fee  rates  for 
technical  data. 


List  of  Subjects  in  S2  CFR  Part  286 
Freedom  of  infonnation. 


Subpart  O— Reports 

286.41    Reports  control 
286.43    Annual  report. 

Subpart  H— Education  and  Training 

286.45    Responsibility  and  purpose. 
Appendix  A  to  Part  286— Unified  Commands 

—  Processing  Procadures  for  FOI 

Appeals. 
Appendix  B  to  Part  286— Addressing  FOIA 

Requests. 
Appendix  C  to  Part  286— Litigation  Status 

Sheet 
Appendix  D  to  Part  286— Other  Reason 

Categories. 
Appendix  E  to  Part  286— Record  of  Freedom 

of  Information  (FOQ  Processing  Coat  (DD 

Form  2086). 
Appendix  F  to  Part  286— Record  of  Freedom 

of  Information  (FOI]  Processing  Cost  for 

Technical  Information  (DD  Form  2066-1). 
Appendix  G  to  Part  280— DoD  Freedom  of 

Information  Act  PiDgram  Components. 
Authority:  Pub.  L  g»«57a  sees.  1801-1804: 
Pub.  L  99-661,  sec.  2320;  5  U.S.C  552. 

Subpart  A— Ganaral  Provisions 

92S6.1    Purpose  and  applcabnty. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  provide  policies  and  procedures  for 
the  Etepartment  of  Defense  (DoD) 
implementation  of  the  Freedom  of 
Information  Act  and  DoD  Directive 


5400.7*  (32  CFR  part  285]  and  to  promote 
uniformity  in  the  DoD  Freedom  of 
Information  Act  (FOIA)  Program. 

(b)  Applicability.  (1)  This  part  applies 
to  the  Office  of  the  Secretary  of  Defense 
(OSD)  whidi  includes  for  the  purpose  of 
this  Regulation  the  Joint  Stafi.  Uidfied 
Commands,  the  Military  Departments, 
the  Defense  Agencies,  and  Oie  DoD 
Field  Activities  (hereafter  referred  to  as 
"DoD  Components"),  and  takes 
precedence  over  all  DoD  Component 
regulations  that  supplemsnt  the  DoD 
FOIA  Program.  A  list  of  DoD 
Components  is  at  Appendix  G  to  this 
part 

(2)  The  National  Security  Agency 
records  are  subject  to  the  provisions  of 
this  part,  only  to  the  extent  the  records 
are  not  exempt  under  Pub.  L  86-36. 

S  286.3    DoD  public  htformstion. 

(a)  Public  information.  The  public  has 
a  right  to  information  concerning  the 
activities  of  its  Government  DoD  policy 
is  to  conduct  its  activities  in  an  open 
manner  and  provide  the  public  with  a 
maximum  amount  of  accvate  and 
timely  information  concerning  its 
activities,  consistent  always  wiA  the 
legitimate  public  and  pritate  interests  of 
the  American  people.  A  DoD  record 
requested  by  a  member  of  the  public 
who  follows  rules  established  by  proper 
authority  in  the  Department  of  Defense 
shall  be  withheld  only  when  it  is  exempt 
from  mandatory  public  disclosure  under 
the  FOIA  In  the  event  a  requested 
record  is  exempt  under  the  FOIA  it  may 
nonetheless  be  released  when  it  is 
determined  that  no  governmental 
interest  will  be  jeopardised  by  the 
release  of  the  record.  In  order  that  the 
public  may  have  timely  biformation 
concerning  DoD  activities,  records 
requested  through  public  information 
channels  by  news  media  repres«itatives 
that  would  not  be  withheld  if  requested 
under  the  FOIA  should  be  released  upon 
request  Prompt  responses  to  requests 
for  information  from  news  media 
representatives  should  be  encouraged  to 
eliminate  the  need  for  these  requesters 
to  invoke  the  provisions  of  the  FOIA 
and  tfiereby  assist  in  providing  timely 
information  to  the  public.  Similarly, 
requests  from  odier  meabers  of  Ae 
public  for  information  should  continue 
to  be  honored  through  appropriate 
means  even  though  the  tequest  does  not 
qualify  under  FOIA  requirements. 

(b)  Control  system.  A  request  for 
records  that  invokes  the  FOIA  shall 
enter  a  formal  omtrol  system  designed 


'  CopiM  awy  be  otrtainad  if  Bsadad.  boa  the  U.& 
Naval  Pnbboations  sad  PonaaCaBiar.  AttK  Coda 
1053,  S0O1  Tabor  Avenue.  Philadelphia.  PA  19120. 
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to  ensure  compliance  with  the  FOIA.  A 
release  determination  must  be  made  and 
the  requester  informed  within  the  time 
limits  specified  in  this  part.  Any  request 
for  DoD  records  that  either  explicitly  or 
implicitly  cites  the  FOIA  shall  be 
processed  under  the  provisions  of  this 
part  or  under  the  Privacy  Act  when  the 
request  is  from  the  subject  of  the  records 
requested. 

§286.5    Definitions. 

As  used  in  this  part  the  following 
terms  and  meanings  shall  be  applicable. 
Administrative  appeal.  A  request  by  a 
member  of  the  general  public,  made 
under  the  FOLA  asking  the  appellate 
authority  of  a  DoD  Component  to 
reverse  an  IDA  decision  to  withhold  all 
or  part  of  a  requested  record  or  to  deny 
a  request  for  waiver  or  reduction  of  fees. 

Agency  record,  (a]  The  products  of 
data  compilation,  regardless  of  physical 
form  or  characteristics,  made  or 
received  by  a  DoD  Component  in 
connection  with  the  transaction  of 
(jcMic  business  and  preserved  by  a  DoD 
Component  primarily  as  evidence  of  the 
organization,  policies,  functions, 
decisions,  or  procedures  of  the  DoD 
Component. 

(b)  The  following  are  not  included 
within  the  definition  of  the  word 
"record": 

(1]  Library  and  museiun  material 
made,  acquired,  and  preserved  solely  for 
reference  or  exhibition. 

(2]  Objects  or  articles,  such  as 
structures,  furniture,  paintings, 
sculpture,  three-dimensional  models, 
vehicles  and  equipment  whatever  their 
historical  value,  or  value  as  evidence. 

(3]  Commercially  exploitable 
resources  and  administrative  tools  by 
which  records  are  created,  stored,  and 
retrieved,  including  but  not  limited  to: 

(i)  Maps,  charts,  map  compilation 
manuscripts,  map  research  materials 
and  data  if  not  created  or  used  as 
primary  sources  of  information  about 
organizations,  policies,  functions, 
decisions,  or  procedures  of  a  DoD 
Component. 

(ii]  Computer  software,  if  not  created 
or  used  as  primary  sources  of 
information  about  organizations, 
policies,  functions,  decisions,  or 
procedures  of  a  DoD  Component  (This 
does  not  include  the  underlying  data 
which  is  processed  and  produced  by 
such  software  and  which  may  in  some 
instances  be  stored  with  the  software.) 

(4)  Unaltered  publications  and 
processed  documents,  such  as 
regulations,  manuals,  maps,  charts,  and 
related  geophysical  materials,  that  are 
available  to  the  public  through  an 
established  distribution  system  with  or 
without  charges. 


(5)  Anything  that  is  not  a  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(6)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  agency  employee, 
and  not  distributed  to  other  agency 
employees  for  their  official  use. 

(7)  Information  stored  within  a 
computer  for  which  there  is  no  existing 
computer  program  or  printout 

(c)  A  record  must  exist  and  be 
controlled  by  the  Department  of  Defense 
at  the  time  of  the  request  to  be 
considered  subject  to  this  part  There  is 
no  obligation  to  create,  compile,  or 
obtain  a  record  to  satisfy  an  FOIA 
request 

Appellate  authority.  The  Head  of  the 
DoD  Component  or  the  Component 
head's  designee  having  jurisdiction  for 
this  purpose  over  the  record. 

DoD  component.  An  element  of  the 
Department  of  Defense,  as  defined  in 
9  286.1(b),  authorized  to  receive  and  act 
independently  on  FOIA  requests.  A  DoD 
Component  has  its  own  initial  denial 
authority  (IDA)  or  appellate  authority, 
and  general  counsel. 

FOIA  request.  A  written  request  for 
DoD  records,  made  by  a  tnember  of  the 
public,  that  either  explicitly  or  implicitly 
invokes  the  FOIA,  32  CFR  part  285,  this 
part,  or  DoD  Component  supplementing 
regulations  or  instructions. 

Initial  denial  authority  (IDA).  An 
official  who  has  been  granted  authority 
by  the  head  of  a  DoD  Component  to 
withhold  records  requested  under  the 
FOIA  for  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure. 

§286.7    Policy. 

(a)  Compliance  with  the  FOIA.  DoD 
personnel  are  expected  to  comply  with 
the  FOIA  and  this  part  in  both  letter  and 
spirit  This  strict  adherence  is  necessary 
to  provide  uniformity  in  the 
implementation  of  the  DoD  FOIA 
Program  and  to  create  conditions  that 
will  promote  public  trust. 

(b)  Openness  with  the  public.  The 
Department  of  Defense  shall  conduct  its 
activities  in  an  open  manner  consistent 
with  the  need  for  security  and 
adherence  to  other  requirements  of  law 
and  regulation.  Records  not  specifically 
exempt  from  disclosure  under  the  Act 
shall,  upon  request,  be  made  readily 
accessible  to  the  public  in  accordance 
with  rules  promulgated  by  competent 
authority,  whether  or  not  the  Act  is 
invoked. 

(c)  Avoidance  of  procedural 
obstacles.  DoD  Components  shall 


ensure  that  procedural  matters  do  not 
unnecessarily  impede  a  requester  from 
obtaining  DoD  records  promptly. 
Components  shall  provide  assistance  to 
requesters  to  help  them  understand  and 
comply  with  procedures  established  by 
this  part  and  any  supplemental  part 
pubUshed  by  the  DoD  Components. 

(d)  Prompt  action  on  requests.  When  a 
member  of  the  public  complies  with  the 
procedures  established  in  this  part  for 
obtaining  DoD  records,  the  request  shall 
receive  prompt  attention;  a  reply  shall 
be  dispatched  within  10  working  days, 
unless  a  delay  is  authorized.  When  a 
Component  has  a  significant  number  of 
requests,  e.g.,  10  or  more,  the  requests 
shall  be  processed  in  order  of  receipt 
However,  this  does  not  preclude  a 
Component  tim  completing  action  on  a 
request  which  can  be  easily  answered, 
regardless  of  its  ranking  within  the  order 
of  receipt  Requests  by  individuals  for 
access  to  records  about  themselves  are 
processed  under  the  provisions  of  the 
respective  Act  cited  in  the  request. 
Requests  that  cite  both  Acts  or  neither 
Act  are  processed  under  both  Acts, 
using  the  fee  provisions  of  the  Federal 
Privacy  Act  and  the  time  limits  of  the 
FOIA.  If  access  is  controlled  by  another 
Federal  statute,  follow  the  provisions  of 
the  controlling  statute  and  §  286.15(a)(3). 
For  further  details,  see  DoD  5400.11^.* 
Even  though  a  request  that  invokes  the 
FOIA  is  administratively  processed 
under  Privacy  Act  procedures,  no  record 
shall  be  withiield  that  would  be  released 
under  FOIA  procedures. 

(e)  Use  of  exemptions.  Records  that 
may  be  vdthheld  imder  the  exemptions 
outlined  in  Subpart  C  of  this  part  shall 
be  made  available  to  the  public  when  it 
is  determined  that  no  governmental 
interest  will  be  jeopardized  by  their 
release.  Determination  of  jeopardy  to 
governmental  interest  is  within  the  sole 
discretion  of  the  Component  consistent 
with  statutory  requirements,  security 
classification  requirements,  or  other 
requirements  of  law. 

(f)  Public  domain.  Nonexempt  records 
released  under  the  authority  of  this  part 
are  considered  to  be  in  the  public 
domain.  Nonexempt  records  maintained 
in  a  DoD  Component's  Public  Reading 
Room,  or  which  can  be  made  available 
in  the  Public  Reading  Room  within  a 
short  time  frame  (15  minutes  or  less)  are 
considered  to  be  in  the  public  domain. 
Exempt  records  released  pursuant  to 
this  part  or  other  statutory  or  regulatory 
authority,  however,  may  be  considered 
to  be  in  the  public  domain  only  when 


*  Copie*  may  be  obtained  at  cost  from  the 
National  Tedtnical  Information  Service,  S2B5  Port 
Royal  Road.  Springfield.  VA  22161. 
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their  release  constitutes  a  waiver  of  the 
FOIA  exemption.  When  the  release  does 
not  constitute  such  a  waiver,  such  as 
when  disclosure  is  made  to  a  properly 
constituted  advisory  committee  or  to  a 
Congressional  Committee,  the  released 
records  do  not  lose  their  exempt  status. 
Also,  while  authority  may  exist  to 
disclose  records  to  individuals  in  their 
official  capacity,  the  provisions  of  this 
part  apply  if  the  same  individual  seeks 
the  records  in  a  private  or  personal 
capacity. 

(g)  Creating  a  record.  A  record  must 
exist  and  be  in  the  possession  and 
control  of  Jhe  Department  of  Defense  at 
the  time  of  the  search  to  be  considered 
subject  to  this  part  Mere  possession  of 
a  record  does  not  presume  departmental 
control  and  sach  records,  or  identifiable 
portions  thereof,  would  be  referred  to 
the  originating  Agency  for  direct 
response  to  the  requester.  There  is  no 
obligation  to  create  nor  compile  a  record 
to  satisfy  an  FOIA  request  A  DoD 
Component  however,  may  compile  a 
new  record  when  so  doing  would  result 
in  a  more  useful  response  to  the 
requester,  or  be  less  burdensome  to  the 
agency  than  providing  existing  records, 
and  the  requester  does  not  object.  Cost 
of  creating  or  compiling  such  a  record 
may  not  be  charged  to  the  requester 
unless  the  fee  for  creating  the  record  is 
equal  to  or  less  than  the  fee  which 
would  be  charged  for  providing  the 
existii  g  record.  Fee  assessment  for 
direct  search,  review  (in  the  case  of 
commercial  requesters),  and  duplication 
associated  with  the  request  shall  be  in 
accordance  with  §  286.35(b). 

(h)  Description  of  requested  record. 
(1)  Identification  of  the  record  desired  is 
the  responsibility  of  the  member  of  the 
public  who  requests  a  record.  The 
requester  must  provide  a  description  of 
the  desired  record,  that  enables  the 
Government  to  locate  the  record  with  a 
reasonable  amount  of  effort  The  Act 
does  not  authorize  "fishing  expeditions." 
When  a  DoD  Component  receives  a 
request  that  does  not  "reasonably 
desoibe"  the  requested  record,  it  shall 
notify  the  requester  of  the  defect  The 
defect  should  be  highlighted  in  a 
specificity  letter,  asking  the  requester  to 
provide  the  type  of  information  outlined 
of  this  part  Components  are  not 
obligated  to  act  on  the  request  until  the 
requester  responds  to  the  specificity 
letter  S  286.7(h)(2).  When  practicable. 
Components  shall  offer  assistance  to  the 
requester  in  identifying  the  records 
sou^t  and  in  reformulating  the  request 
to  reduce  the  burden  on  the  agency  in 
complying  with  the  Act 

(2)  The  following  guidelines  are 
provided  to  deal  with  'Ashing 


expedition"  requests  and  are  based  on 
the  principle  of  reasonable  effort 
Descriptive  information  about  a  record 
may  be  divided  into  two  broad 
categories. 

(i)  Category  I  is  file>-related  and 
includes  information  such  as  type  of 
record  (for  example,  memorandum), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 

(ii)  Category  II  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  sirrounding  the 
event  the  record  covers. 

(3)  Generally,  a  record  is  not 
reasonably  described  unless  the 
description  contains  sufficient  Category 
I  information  to  permit  the  conduct  of  an 
organized,  nonrandom  search  based  on 
the  Component's  filing  arrangements 
and  existing  retrieval  systems,  or  unless 
the  record  contains  sufficient  Category 
n  information  to  permit  inference  of  the 
Category  I  elements  needed  to  conduct 
such  a  search. 

(4)  The  following  guidelines  deal  with 
requests  for  personal  records. 
Ordinarily,  when  personal  identifiers 
are  provided  only  in  connection  with  a 
request  for  records  concerning  the 
requester,  only  records  retrievable  by 
personal  identifiers  need  be  searched. 
Search  for  such  records  may  be 
conducted  under  Privacy  Act 
procedures.  No  record  may  be  denied 
that  is  releasable  under  the  FOIA. 

(5)  The  above  guidelines 
notwithstanding,  the  decision  of  the 
DoD  Component  concerning 
reasonableness  of  description  must  be 
based  on  knowledge  of  its  files.  If  the 
description  enables  DoD  Component 
personnel  to  locate  tbe  record  with 
reasonable  effort,  the  description  is 
adequate. 

(i)  Referrals.  (1)  A  request  received  by 
a  DoD  Component  having  no  records 
responsive  to  a  request  shall  be  referred 
routinely  to  another  DoD  Component  if 
the  other  Component  confirms  that  it 
has  the  requested  record,  and  this  behef 
can  be  confirmed  by  the  other  DoD 
Component.  In  cases  where  the 
Component  receiving  the  request  has 
reason  to  believe  that  the  existence  or 
nonexistence  of  the  record  may  in  itself 
be  classified,  that  Component  shall 
consult  the  DoD  Component  having 
cognizance  over  the  record  in  question 
before  referring  the  lequest  If  the  DoD 
Component  that  is  consulted  determines 
that  the  existence  or  nonexistence  of  the 
record  is  in  itself  daasified,  the 
requester  shall  be  so  notified  by  the 
DoD  Component  originally  receiving  the 
request,  and  no  refeiral  shall  take  place. 
Otherwise,  the  request  shall  be  referred 


to  the  other  DoD  Component  and  the 
requester  shall  be  notified  of  any  such 
referral  Any  DoD  Component  receiving 
a  request  that  has  been  misaddressed 
shall  refer  the  request  to  the  proper 
address  and  advise  the  requester. 

(2)  Whenever  a  record  or  a  portion  of 
a  record  is,  after  prior  consultation, 
referred  to  another  DoD  Component  or 
to  a  Government  agency  outside  of  the 
Department  of  Defense  for  a  release 
determination  and  direct  response,  the 
requester  shall  be  informed  of  the 
referral.  Referred  records  shall  only  be 
identified  to  the  extent  consistent  with 
security  requirements. 

(3)  A  DoD  Component  shall  refer  an 
FOIA  request  for  a  classified  record  that 
it  holds  to  another  DoD  Component  or 
agency  outside  the  Department  of 
Defense,  if  the  record  originated  in  the 
other  DoD  Component  or  outside  agency 
or  if  the  classification  is  derivative.  In 
this  situation,  provide  the  record  and  a 
release  recommendation  on  the  record 
with  the  referral  action. 

(4)  A  DoD  Component  may  refer  a 
request  for  a  record  that  it  originated  to 
another  DoD  Component  or  agency 
when  the  record  was  created  for  the  use 
of  the  other  DoD  Component  or  agency. 
The  DoD  Component  or  agency  for 
which  the  record  was  created  may  have 
an  equally  valid  interest  in  withholding 
the  record  as  the  DoO  Component  that 
created  the  record.  In  such  situations, 
provide  the  record  and  a  release 
recommendation  on  the  record  with  the 
referral  action.  An  example  of  such  a 
situation  is  a  request  for  audit  reports 
prepared  by  the  Defense  Contract  Audit 
Agency.  These  advisory  reports  are 
prepared  for  the  use  of  contracting 
officers  and  their  release  to  the  audited 
contractor  should  be  at  flie  discretion  of 
the  contracting  officer.  Any  FOIA 
request  shall  be  referred  to  the 
appropriate  contracting  officer  and  the 
requester  shall  be  notified  of  the 
referral. 

(5)  Within  the  Department  of  Defense, 
a  Component  shall  ordinarily  refer  an 
FOLA  request  for  a  recotd  that  it  holds, 
but  that  was  originated  by  another  DoD 
Component  or  that  contains  substantial 
information  obtained  from  another  DoD 
Component  to  that  Con^ponent  for 
direct  response,  after  direct 
coordination  and  obtaining  concurrence 
from  the  Component.  The  requester  then 
shall  be  notified  of  such  referral.  DoD 
Components  ^all  not  ia  any  case, 
release  or  deny  such  reoords  without 
prior  consultation  with  tie  other  DoD 
Component 

(6)  DoD  Components  fiiat  receive 
referred  requests  shall  answer  them  in 
accordance  with  the  time  limits 


Federal  Register  /  Vol.  54.  No.  155  /  Monday.  Augnst  14.  1989  /  Rules  and  RegulatJona         »81»3 


established  by  the  FOIA  and  this  part 
Those  time  limits  shall  begin  to  run  upon 
receipt  of  the  referral  by  the  official 
designated  to  respond. 

(7)  Agencies  outside  the  Department 
of  Defense  that  are  snbiect  to  tibw  FOIA: 

(i)  A  Component  may  refer  an  FOIA 
request  for  any  record  that  originated  in 
an  agency  outside  die  DoD  or  that  is 
based  on  information  obtained  from  en 
outside  agency  to  the  agency  for  direct 
response  to  the  requester  after 
coordination  with  the  outside  agency,  if 
that  agency  is  subject  to  FOIA 
Otherwise,  the  Component  must 
respond  to  the  request. 

(ii)  A  DoD  Component  shall  not  honor 
any  FOIA  request  for  investigative, 
intelligence,  or  any  other  type  of  records 
that  are  on  loan  to  the  E>epartment  of 
Defense  for  a  specific  purpose,  if  the 
records  are  restricted  fivm  further 
release  and  so  marked.  Such  requests 
shall  be  referred  to  the  agency  that 
provided  the  record. 

(iii)  Notwithstanding  anything  to  the 
contrary  in  paragraph  (i)  of  this  section, 
a  Component  shall  notify  requesters 
seeking  National  Security  Council  (NSC) 
or  White  House  documents  that  they 
should  write  directly  to  the  NSC  or 
White  House  for  such  documents.  DoD 
documents  in  which  the  NSC  or  White 
House  has  a  concurrent  reviewing 
interest  shall  be  forwarded  to  the  Office 
of  the  Assistant  Secretary  of  Defense 
{Public  Affairs)  {OASD(PA)).  ATTN: 
Directorate  For  Freedom  of  Information 
and  Security  Review  (DFOISR).  which 
shall  effect  coordination  with  the  NSC 
or  White  House,  and  return  the 
documents  to  the  originating  agency 
after  NSC  review  and  determination. 
NSC  or  White  House  documents 
discovered  in  Components'  files  which 
are  responsive  to  the  FOIA  request  shall 
be  forwarded  to  OASDfPA),  ATTN: 
DFOISR.  for  subsequent  coordination 
with  the  NSC  or  White  House,  and 
returned  to  the  Component  with  a 
release  determination. 

(8)  To  the  extent  referrals  are 
consistent  with  the  policies  expressed 
by  this  paragraph,  referrals  between 
offices  of  the  same  DoD  Component  are 
authorized. 

(9)  On  occasion,  the  Department  of 
Defense  receives  FOIA  requests  for 
Government  Accounting  Office  (GAO) 
documents  containing  DoD  information, 
either  directly  from  requesters,  or  as 
referrals  from  the  GAO.  Hie  GAO  is 
outside  the  Executive  Branch,  and  as 
such,  all  FOIA  requests  for  GAO 
documents  containing  DoD  information 
will  be  processed  under  the  provisions 
of  Security  Review  or  Mandatory 
Declassification  Review  (MIHi) 
Directives.  Requests  received  in  DoD  for 


imclassified  GAO  reports  containing 
DoD  information  shall  be  transferred  to 
the  GAO  Distribution  Center,  ATTN: 
DHISF,  P.O.  Box  0015,  Gaidiersbnrg,  MD 
20877-1450.  Requests  received  in  the 
Department  of  Defense  for  classified 
GAO  documents  (or  documents 
unidentifiable  as  to  classification)  shall 
be  referred  to  the  GAO,  Office  of 
Security  and  Safety,  Washington,  DC 
20548.  After  internal  review,  the  GAO 
shall  refer  the  request  and  documents  to 
Office  of  the  Inspector  General, 
Department  of  Defense  (OIC,  DoD)  and 
that  Component  shall  refer  the  action  to 
the  OASD(PA),  ATTN:  DFOISR,  for 
processing  imder  Security  Review  or 
MDR  provisions. 

(j)  Authentication.  Records  provided 
under  this  part  shall  be  authenticated 
with  an  appropriate  seal  whenever 
necessary,  to  fulfill  an  official 
Government  or  other  legal  function.  This 
service,  however,  is  in  addition  to  that 
required  under  the  FOIA  and  is  not 
included  in  the  FOLA  fee  schedule.  DoD 
Components  may  charge  for  the  service 
at  a  rate  of  $5.20  for  each  authentication. 

(k)  Unified  and  Specified  Commands. 
(1)  The  Unified  Commands  are  placed 
under  the  jurisdiction  of  the  OSD, 
instead  of  the  administering  Military 
Department,  only  for  the  purpose  of 
administering  the  DoD  FOIA  Program. 
This  policy  represents  an  exception  to 
the  policies  directed  in  DoD  Directive 
5100.3  '  it  authorizes  and  requires  the 
Unified  Commands  to  process  Freedom 
of  Information  (FOI)  requests  in 
accordance  with  DoD  Directive  540a7 
end  this  part.  The  Unified  Commands 
shall  forward  direcUy  to  the  OASD(PA), 
all  correspondence  associated  with  the 
appeal  of  an  initial  denial  for  records 
under  the  provisions  of  the  FOIA 
Procedures  to  effect  this  administrative 
requirement  are  outiined  in  Appendix  A 
of  this  part 

(2)  The  Specified  Commands  remain 
under  the  jurisdiction  of  the 
administering  Military  Department  The 
Commands  shall  designate  IDAs  within 
their  headquarters;  however,  the 
appellate  authority  shall  reside  with  the 
Military  Department 

(1)  Reconis  management  FOIA 
records  shall  be  maintained  and 
disposed  of  in  accordance  with  DoD 
Component  Disposition  instructions  and 
schedules. 

SubfMft  B— FOIA  Reading  Rooms 

S  286.9   RequirsHMnta. 

(a)  Reading  room.  Each  Componoit 
shall  provide  an  appropriate  facility  or 
facilities  where  die  public  may  inspect 


■  See  footnote  1  to  i  28e.l(a). 


and  copy  or  have  copied  1)ie  materials 
described  below.  DoD  Components  may 
share  reading  room  facilities  if  the 
pubbc  is  not  unduly  inconvenienced. 
The  cost  of  copying  shall  be  imposed  on 
the  person  requesting  the  material  in 
accordanoe  with  the  provisions  of 
Subpart  F  of  this  part 

(b)  Material  availability.  The  FOIA 
requires  that  so-called  "(aX2)"  materials 
shall  be  made  available  in  the  FOIA 
reading  room  for  inspection  and 
copying,  unless  such  materials  are 
published  and  copies  are  offered  for 
sale.  Identifying  details  that  if  revealed, 
would  create  a  clearly  unwarranted 
invasion  of  personal  privacy  may  be 
deleted  from  "(a)(2)"  materials  made 
available  for  inspection  and  copying.  In 
every  case,  justification  for  the  deletion 
must  be  fully  explained  in  writing. 
However,  a  DoD  Component  may 
publish  in  the  Federal  Register  a 
description  of  the  basis  upon  which  it 
will  delete  identifying  details  of 
particular  types  of  documents  to  avoid 
clearly  unwarranted  invasions  of 
privacy.  In  appropriate  cases,  the  DoD 
Component  may  refer  to  this  description 
rather  than  write  a  separate  justification 
for  each  deletion.  So-called  "(a)(2)" 
materials  are: 

(1)  Final  opinions,  including 
concurring  and  dissenting  opinions,  and 
orders  made  in  the  adjudication  of 
cases,  as  defined  in  5  U.S.C.  551,  that 
may  be  cited,  used,  or  reUed  upon  as 
precedents  in  future  adjudications. 

(2)  Statements  of  policy  and 
interpretations  that  have  been  adopted 
by  the  agency  and  are  not  published  in 
the  Federal  Register. 

(3)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  diat 
establish  DoD  policy  or  interpretations 
kA  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  lot  employees  on  tactics 
and  techniques  to  be  used  in  performing 
their  duties,  or  to  instructions  relating 
only  to  the  internal  management  of  the 
DoD  Component  Examples  of  manuals 
and  instructions  not  normally  made 
available  are: 

(i)  Those  issued  for  audit 
investigation,  and  inspection  purposes, 
or  those  that  prescribe  operational 
tactics,  standards  of  performance,  or 
criteria  for  defense,  prosecution,  or 
settiement  of  cases. 

(ii)  Operations  and  maintenance 
manuals  and  technical  information 
concerning  munitions,  equipment 
systems,  and  foreign  mtelfigence 
operations. 
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82M.11    IndMM. 

(a)  "(a)(2)" Materials.  (1)  Each  DoD 
Component  shall  maintain  in  each 
facility  prescribed  in  S  28e.ll(a].  an 
index  of  materials  described  in 
I  286.11(b).  that  are  issued,  adopted,  or 
promulgated,  after  July  4, 1967.  No 
"(a)(2)"  materials  issued,  promulgated, 
or  adopted  after  July  4, 1967  that  are  not 
indexed  and  either  made  available  or 
published  may  be  relied  upon,  used  or 
cited  as  precedent  against  any 
individual  unless  such  individual  has 
actual  and  timely  notice  of  the  contents 
of  such  materials.  Such  materials  issued, 
promulgated,  or  adopted  before  July  4, 
1967,  need  not  be  indexed,  but  must  be 
made  available  upon  request  if  not 
exempted  under  this  part. 

(2)  Each  DoD  Component  shall 
promptly  publish  quarterly  or  more 
frequently,  and  distribute,  by  sale  or 
otherwise,  copies  of  each  index  of 
"(a)(2)"  materials  or  supplements 
thereto  unless  it  publishes  in  the  Federal 
Register  an  order  containing  a 
determination  that  publication  is 
unnecessary  and  impracticable.  A  copy 
of  each  index  or  supplement  not 
published  shall  be  provided  to  a 
requester  at  a  cost  not  to  exceed  the 
direct  cost  of  duplication  as  set  forth  in 
subpart  F  of  this  part. 

(3)  Each  index  of  "(a)(2)"  materials  or 
supplement  thereto  shall  be  arranged 
topically  or  by  descriptive  words  rather 
than  by  case  name  or  numbering  system 
so  that  members  of  the  public  can 
readily  locate  material.  Case  name  and 
numbering  arrangements,  however,  may 
also  be  included  for  DoD  Component 
convenience. 

(b)  Other  materials,  (1)  Any  available 
index  of  DoD  Component  material 
published  in  the  Federal  Register,  such 
as  material  required  to  be  published  by 
Section  552(a)(1)  of  the  FOIA,  shall  be 
made  available  in  DoD  Component 
FOIA  reading  rooms. 

(2)  Although  not  required  to  be  made 
available  in  response  to  FOIA  requests 
or  made  available  in  FOIA  reading 
rooms,  "(a)(1)"  materials  shall,  when 
feasible,  be  made  available  in  FOIA 
reading  rooms  for  inspection  and 
copying.  Examples  of  "(a)(1)"  materials 
are:  descriptions  of  an  agency's  central 
and  field  organization,  and  to  the  extent 
they  affect  the  public,  rules  of 
procedures,  descriptions  of  forms 
available,  instruction  as  to  the  scope 
and  contents  of  papers,  reports,  or 
examinations,  and  any  amendment, 
revision,  or  report  of  the 
aforementioned. 


Subpart  C— Exemptions 

9  286.1 3    Qeiwrai  provisions. 

(a)  General.  Records  that  meet  the 
exemption  criteria  in  S  286.15  may  be 
withheld  from  public  disclosure  and 
need  not  be  published  in  the  Federal 
Register,  made  available  in  a  library 
reading  room,  or  provided  in  response  to 
an  FOIA  request. 

(b)  Jeopardy  of  government  interest. 
An  exempted  record,  other  than  those 
being  withheld  pursuant  to  Exemptions 
1,  3  or  6,  shall  be  made  available  upon 
the  request  of  any  individual  when,  in 
the  judgment  of  the  releasing  DoD 
Component  or  higher  authority,  no 
jeopardy  to  government  interest  would 
be  served  by  release.  It  is  appropriate 
for  DoD  Components  to  use  their 
discretionary  authority  on  a  case-by- 
case  basis  in  the  release  of  given 
records.  If  a  DoD  Component  determines 
that  a  record  requested  under  the  FOIA 
meets  the  Exemption  4  withholding 
criteria  set  forth  in  this  part,  the  DoD 
Component  shall  not  ordinarily  exercise 
its  discretionary  power  to  release, 
absent  circiunstanees  in  which  a 
compelling  public  interest  will  be  served 
by  release  of  that  record.  Further 
guidance  on  this  issue  may  be  found  at 

S  286.13la)(4]  and  {  286.29(h}. 

{286.15    Exemptions. 

(a)  FOIA  exemptions.  The  following 
types  of  records  may  be  withheld  in 
whole  or  in  part  from  public  disclosure 
under  the  FOIA,  ufiless  otherwise 
prescribed  by  law. 

(1)  Number  1.  Those  properly  and 
currently  classified  in  the  interest  of 
national  defense  or  foreign  policy,  as 
specifically  authorized  under  the  criteria 
established  by  executive  order  and 
implemented  by  regulations,  such  as  32 
CFTl  part  159a.  Aldiough  material  is  not 
classified  at  the  time  of  the  FOLA 
request,  a  classiflcation  review  may  be 
undertaken  to  determine  whether  the 
information  should  be  classified.  The 
procedures  in  DoD  5200.1-R,*  section  2- 
204f.,  apply. 

(2)  Number  2.  Those  containing  or 
constituting  rules,  regulations,  orders, 
manuals,  directives,  and  instructions 
relating  to  the  internal  personnel  rules 
or  practices  of  a  OoD  Component  if  their 
release  to  the  public  would  substantially 
hinder  the  effective  performance  of  a 
significant  function  of  the  Department  of 
Defense  and  they  do  not  impose 
requirements  directly  on  the  general 
public.  Examples  include: 

(i)  Those  operating  rules,  guidelines, 
and  manuals  for  OoD  investigators, 
inspectors,  auditors,  or  examiners  that 


must  remain  privileged  in  order  for  the 
DoD  Component  to  fulfill  a  legal 
requirement. 

(ii)  Personnel  and  other  administrative 
matters,  such  as  examination  questions 
and  answers  used  in  tnaining  courses  or 
in  the  determination  of  the  qualifications 
of  candidates  for  employment,  entrance 
on  duty,  advancement,  or  promotion. 

(iii)  Lists  of  DoD  personnel  names  and 
duty  addresses  (civilian  and  military] 
created  primarily  for  iatemal,  trivial, 
housekeeping  purposes  for  which  there 
is  no  legitimate  public  interest  or 
benefit.  This  exemption  is  appropriate 
when  it  would  impose  an  administrative 
burden  to  process  the  request,  and  the 
requester  is  not  seeking  the  information 
for  the  benefit  of  the  general  public  (see 
also  paragraph  (a)(6](ii)  of  this  section). 

(3)  Numbers.  TTiose  concerning 
matters  that  a  statute  specifically 
exempts  from  disclostre  by  terms  that 
permit  no  discretion  on  the  issue,  or  in 
accordance  with  criteria  established  by 
that  statute  for  withholding  or  referring 
to  particular  types  of  matters  to  be 
withheld.  Examples  of  statutes  are: 

(i)  National  Security  Agency 
Information  Exemption,  Public  Law 
86-36,  section  6. 

(ii)  Patent  Secrecy.  35  U.S.C.  181-188. 
Any  records  containin<3  information 
relating  to  inventions  that  are  the 
subject  of  patent  applications  on  which 
Patent  Secrecy  Orders  have  been  issued. 

(iii)  Restricted  Data  and  Formerly 
Restricted  Data.  42  U.S.C.  2162. 

(iv)  Communication  Intelligence,  18 
U.S.C.  798. 

(v)  Authority  to  Wiflihold  From  Public 
Disclosure  Certain  Technical  Data,  10 
U.S.C.  130  and  DoD  Directive  5230.25.' 

(vi)  Confidentiality  of  Medical  Quahty 
Records:  Qualified  Immunity 
Participants,  10  U.S.C.  1102. 

(4)  Number  4.  Those  containing  trade 
secrets  or  commercial  or  financial 
information  that  a  DoD  Component 
receives  from  a  person  or  organization 
outside  the  Government  with  the 
understanding  that  the  information  or 
record  will  be  retained  on  a  privileged 
or  confidential  basis  in  accordance  with 
the  customary  handlittg  of  such  records. 
Records  within  the  exemption  must 
contain  trade  secrets,  or  commercial  or 
financial  records,  the  disclosure  of 
which  is  likely  to  cause  substantial 
harm  to  the  competitive  position  of  the 
source  providing  the  fciformation;  impair 
the  Government's  ability  to  obtain 
necessary  information  in  the  future;  or 
impair  some  other  legitimate 
government  interest  Examples  include 
records  tiiat  contain: 


*  See  footnote  2  to  1 28e.7(d). 


*  See  footnote  1  to  I  28e.l(a). 
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(i)  Commercial  or  fioaacial 
information  received  in  coaftdeiuse  in 
connection  with  kMos,  bids,  centracts. 
or  proposals,  as  well  as  odier 
information  received  in  coo&deBce  or 
privileged,  such  as  trade  secrets, 
inventioQS,  discoveries,  or  other 
proprietary  data. 

(ii)  Statistical  data  and  commercial  or 
financial  information  concerning 
contract  perfonnance.  income,  profits, 
losses,  and  expenditures,  if  offered  and 
received  in  confidence  from  a  contractor 
or  potential  conb^ctor. 

(iii)  I^rsonal  statements  given  in  the 
course  of  inspections,  investigations,  or 
audits,  when  such  statements  are 
received  in  confidence  from  the 
individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  or 
commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

(iv)  Financial  data  provided  in 
confidence  by  private  employers  in 
connection  with  locality  wage  surveys 
that  are  used  to  fix  end  adjust  pay 
schedules  appUcable  to  the  prevailing 
wage  rate  of  employees  within  die 
Department  of  Defnise. 

(v)  Scientific  and  manufacturing 
processes  or  developments  concerning 
technical  or  scientific  data  or  other 
information  submitted  with  an 
application  for  a  research  grant  or  widi 
a  report  while  research  is  in  progress. 

(vi)  Technical  or  scientific  data 
developed  by  a  contractor  or 
subcontractor  exclusively  at  private 
expense,  and  technical  or  scientific  data 
developed  fai  part  with  federal  fends  and 
in  part  at  private  expense,  whereiH  tfce 
contractor  or  subcontractor  tea  retained 
legitimate  proprietary  interests  bi  soch 
data  in  accordance  widi  10  U.S£.  ZSao- 
2321  and  DoO  Federal  Aoqmsition 
Regulation  Supplement  (EO'ARS), 
su^art  27.4.  Technical  data  developed 
exclusively  with  Federal  ftrads  may  be 
withheld  under  Exemption  Nvaber  S  tf 
it  meets  the  criteria  of  10  U.S£.  UO  and 
DoD  Directive  5230.25  (32  CFtL  part  2Sf^ 
(see  paragraph  (sM3Xv)  of  this  sectioB). 

(5)  Number  S.  Exoept  as  provided  ia 
panigrai^  (aK5)  (u)  through  (v)  of  tfais 
section,  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  Esctoal 
matters,  that  are  reflected  in  records 
pertaining  to  die  decisioa-makii^ 
process  of  an  agency,  wtiether  within  or 
amoBg  agencies  (as  defined  in  5  U.S.C. 
5S2(e)).  or  widxin  or  among  DoD 
Components. 

(i)  Examples  include: 

(A)  The  Bonfactual  portimu  <d  staff 
papers,  to  include  after-action  reports 
and  situation  reports  containing  staff 


evaluations,  advice,  opiaioiis,  or 
suggestions. 

(B)  Advice,  suggestions,  or 
evaluations  prepared  on  liehaif  of  the 
Department  of  Defense  by  individaai 
oonsoltants  or  by  boards,  conoiittees, 
councils,  9T)ups,  panels,  conferences, 
commissions,  task  fiarces,  or  odnr 

similar  groups  tiiat  are  fonaed  far  the 
purpose  of  obtaining  advice  and 
recommendations. 

(C)  Those  nonfactual  portions  of 
evaluations  by  DoD  Component 
personnel  of  contractors  and  their 
products. 

(D)  Information  of  a  speceiative, 
tentative,  or  evaluative  natare  or  such 
matters  as  proposed  plans  to  procure, 
lease  or  otherwise  acquire  and  dispose 
of  materials,  real  estate,  facilities  or 
functions,  when  such  information  would 
provide  untiue  or  unfair  competitive 
advantage  to  private  personal  interests 
or  would  impede  legitimate  government 
functions. 

(E)  Trade  secret  or  other  confidential 
researdi  development,  or  commercial 
infonnation  owned  by  the  Government 
where  premature  release  is  hkely  to 
affect  tiie  Government's  negotiating 
position  or  other  commercial  interests. 

(F)  Records  that  are  exchanged  among 
agency  personnel  and  widiin  and  among 
DoD  Components  or  agencies  as  part  of 
the  preparation  for  anticipated 
administrative  proceeding  by  an  agency 
or  litigation  before  any  Federal  State,  or 
military  court  as  well  as  records  tiiat 
qualify  for  the  attomey-dient  privilege. 

(G)  Those  portions  of  official  reports 
of  inspection,  reports  of  the  Inspector 
Generals,  audits,  investigations,  or 
surveys  pertaining  to  safety,  security,  or 
the  internal  management 
administration,  or  (q)eration  of  one  or 
more  DoD  Components,  when  these 
records  have  traditionally  been  treated 
by  the  courts  as  privileged  against 
disclosure  in  Htigation. 

(ii)  If  any  such  intra  or  interagency 
recoid  or  reasonably  se^egable  portion 
of  such  record  hypothetically  ««ould  be 
made  avaUable  routinety  through  the 
"discoveiy  process"  in  the  course  of 
litigation  with  the  agency,  ie..  the 
process  by  which  litigants  obtain 
information  from  each  other  that  is 
relevant  to  the  issues  in  a  trial  or 
hearing,  then  it  should  not  be  withheld 
from  the  general  public  even  tho<^ 
discovery  has  not  been  sought  in  actual 
litigation.  If,  however,  the  ii^onnation 
hypothetically  would  only  be  made 
available  through  the  discovery  process 
by  special  order  of  the  court  based  on 
the  particular  needs  d  a  litigant 
balanced  against  the  interests  ol  the 
agency  in  maintaining  its  confidentiality. 


then  the  record  or  dnriii  iil  need  not  be 
made  available  under  this  part 

(iii)  Intra  <x  interagency  memoranda 
or  letters  that  are  fisctaiai,  or  dmee 
reasonabiy  weptgeiAe  portions  that  are 
factual  are  routinely  aiade  available 
through  "discovery,"  and  shall  be  made 
available  to  a  reqaester.  unless  the 
factual  material  is  otherwise  exempt 
fixm  release,  inextricably  intertwined 
with  die  exempt  information,  so 
fragmented  as  to  be  uninfoniative,  or  so 
redundcmt  of  information  already 
available  to  the  requester  as  to  provide 
no  new  substantive  information. 

(iv)  A  direction  or  order  from  a 
superior  to  a  subordinate,  thou^ 
contained  in  an  internal  communication, 
generally  cannot  be  withheld  from  a 
requester  if  it  constitutes  policy 
guidance  or  a  decision,  as  distinguished 
from  a  discussion  of  preliminary  nutters 
or  a  request  for  information  or  advice 
that  would  compromise  the  decision- 
makiog  process. 

(v)  An  internal  communication 
concerning  a  decision  that  subsequently 
has  been  made  a  matter  of  public  reconl 
must  be  made  available  to  a  requester 
when  the  rationale  for  the  decision  is 
expressly  adopted  or  incorporated  by 
reference  in  the  record  containing  the 
decision. 

(6)  Number  6.  Information  in 
personnel  and  medical  files,  as  well  as 
similar  personal  information  in  other 
files,  that  if  disclosed  to  the  requester 
would  result  in  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(i)  Examples  of  other  files  containing 
personal  information  similar  to  &at 
contained  in  personnel  and  medical  files 
include: 

(A)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  civilian  employment  or  membership 
in  the  Armed  Forces,  and  the  ehgibibty 
of  individuals  (civilian,  military,  or 
contractor  employees)  for  security 
clearances,  or  for  access  to  particulariy 
sensitive  classified  information. 

(B)  Files  containing  reports,  records, 
and  other  material  pertaining  to 
personnel  matters  in  which 
administrative  action,  including 
disciplinary  action,  may  be  taken. 

(ii)  In  determining  whether  ^  release 
of  information  would  result  in  a  "deariy 
unwarranted  invasion  of  personal 
privacy,"  consideration  shall  be  pven  to 
the  stated  or  ascertained  parpese  of  the 
request.  When  determining  whether  a 
release  is  "clearly  unwairanted,"  tfie 
public  interest  in  satisfymg  ^s  pnpose 
must  be  balanced  against  the  sensitivity 
of  the  privacy  interest  being  threatened. 
One  example  of  such  is  lists  of  names 
and  duty  addresses  of  DoD  personnel 
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(civilian  and  military)  assigned  to  units 
that  are  sensitive,  routinely  deployable, 
or  stationed  in  foreign  territories. 
Release  of  such  infonnation  could  aid  in 
the  targeting  of  DoD  employees  and 
their  families  by  terrorists  (see  also 
paragraph  (a)(2)(iii]  of  this  section).  This 
exemption  shall  not  be  exercised  in  an 
attempt  to  protect  the  privacy  of  a 
deceased  person,  but  it  may  be  used  to 
protect  the  privacy  of  the  deceased 
person's  family. 

(iii)  Individuals'  personnel,  medical,  or 
similar  file  may  be  withheld  from  them 
or  their  designated  legal  representative 
only  to  the  extent  consistent  with  DoD 
Directive  5400.11"  (32  CFR  part  286a). 

(iv)  A  clearly  imwarranted  invasion  of 
the  privacy  of  the  persons  identified  in  a 
personnel,  medical  or  similar  record 
may  constitute  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record,  even  when  providing  it  to  the 
subject  of  the  record. 

(7)  Number  7.  Records  or  information 
compiled  for  law  enforcement  purposes; 
i.e.,  civil,  criminal,  or  military  law, 
including  the  implementation  of 
executive  orders  or  regulations  issued 
pursuant  to  law. 

(i)  This  exemption  applies,  however, 
only  to  the  extent  that  production  of 
such  law  enforcement  records  or 
information  could  result  in  the  following: 

(A)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings. 

(6)  Would  deprive  a  person  of  the 
ris^t  to  a  fair  trial  or  to  an  impartial 
adjudication. 

(C)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person, 
including  surviving  family  members  of 
an  individual  identified  in  such  a  record. 

(D)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
Department  of  Defense,  a  State,  local,  or 
foreign  agency  or  authority,  or  any 
private  institution  which  furnishes  the 
information  on  a  confidential  basis. 

(E)  Could  disclose  information 
furnished  from  a  confidential  source  and 
obtained  by  a  criminal  law  enforcement 
authority  in  a  criminal  investigation  or 
by  an  agency  conducting  a  lawfiil 
national  security  intelligence 
investigation. 

(F)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law. 


*  Sm  footnote  1  to  1 2a6.1(a]. 


(G)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(ii)  Examples  include: 

(A)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of 
the  investigation  and  all  materials 
prepared  in  connection  with  related 
government  Utigation  or  adjudicative 
proceedings. 

(B)  The  identity  of  firms  or  individuals 
being  investigated  lor  alleged 
irregularities  involving  contracting  with 
the  Department  of  Defense  when  no 
indictment  has  been  obtained  nor  any 
civil  action  filed  against  them  by  the 
United  States. 

(C)  Information  obtained  in 
confidence,  expressed  or  implied,  in  the 
course  of  a  criminal  investigation  by  a 
criminal  law  enforoement  agency  or 
office  within  a  DoD  Component,  or  a 
lawful  national  security  intelligence 
investigation  conducted  by  an 
authorized  agency  or  office  within  a 
DoD  Component.  National  seciuity 
intelligence  investigations  include 
backgproimd  seciuity  investigations  and 
those  investigations  conducted  for  the 
purpose  of  obtaining  affirmative  or 
counterintelligence  information. 

(iii)  The  right  of  individual  litigants  to 
investigative  records  currently  available 
by  law  (such  as,  the  Jencks  Act,  18 
U.S.C.  3500],  is  not  diminished. 

(iv)  When  the  subject  of  an 
investigative  record  is  the  requester  of 
the  record,  it  may  be  withheld  only  as 
authorized  by  DoD  Directive  5400.11. 

(v)  Exclusions.  Excluded  from  the 
above  exemption  are  the  following  two 
situations  appUcaUe  to  the  Department 
of  Defense: 

(A)  Whenever  a  request  is  made 
which  involves  access  to  records  or 
information  compiled  for  law 
enforcement  purpoees,  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the 
subject  of  the  investigation  or 
proceeding  is  imaware  of  its  pendency, 
and  the  disclosure  of  the  existence  of 
the  records  could  reasonably  be 
expected  to  interfere  with  enforcement 
proceedings,  Components  may,  during 
only  such  times  as  that  cirounstance 
continues,  treat  the  records  or 
information  as  not  subject  to  exemption 
7.  In  such  situation,  the  response  to  the 
requester  will  state  that  no  records  were 
foimd. 

(B)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  organization  within  a  DoD 
Component  imder  the  informant's  name 
or  personal  identifier  are  requested  by  a 
third  party  using  the  informant's  name 
or  personal  identifier,  the  Component 


may  treat  the  records  as  not  subject  to 
exemption  7,  unless  the  informant's 
status  as  an  informant  has  been 
oHicially  confirmed.  If  it  is  determined 
that  the  records  are  not  subject  to 
exemption  7,  the  response  to  the 
requester  will  state  that  no  records  were 
found. 

(8)  Numbers.  Those  contained  in  or  . 
related  to  examination,  operation  or 
condition  reports  prepared  by,  on  behalf 
of,  or  for  the  use  of  any  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions. 

(§]  Number  9.  Those  containing 
geological  and  geophysical  information 
and  data  (including  maps)  concerning 
wells. 

Subpart  D— For  Official  Use  Only 

§  286.17   General  provliiona. 

(a)  Genera].  Information  that  has  not 
been  given  a  seciuity  classification 
pursuant  to  the  criteria  of  an  Executive 
Order,  but  which  may  be  withheld  from 
the  public  for  one  or  more  of  the  reasons 
cited  in  FOIA  exemptions  2  through  9 
shall  be  considered  as  being  for  official 
use  only.  No  other  material  shall  be 
considered  or  marked  "For  Official  Use 
Only"  (FOUO),  and  FOUO  is  not 
authorized  as  an  anemic  form  of 
classification  to  protect  national 
security  interests. 

(b)  Prior  FOUO  application.  The  prior 
application  of  FOUO  markings  is  not  a 
conclusive  basis  for  withholding  a 
record  that  is  requested  imder  the  FOIA. 
When  such  a  record  is  requested,  the 
information  in  it  shall  be  evaluated  to 
determine  whether,  under  current 
circumstances,  FOIA  exemptions  apply 
in  withholding  the  record  or  portions  of 
it  If  any  exemption  or  exemptions  apply 
or  applies,  it  may  nonetheless  be 
released  when  it  is  determined  that  no 
governmental  interest  will  be 
jeopardized  by  its  release. 

(c)  Historical papen.  Records  such  as 
notes,  working  paperst  and  drafts 
retained  as  historical  evidence  of  DoD 
Component  actions  enjoy  no  special 
status  apart  from  the  exemptions  under 
the  FOIA. 

(d)  Time  to  mark  records.  The 
marking  of  records  at  the  time  of  their 
creation  provides  notice  of  FOUO 
content  and  facilitates  review  when  a 
record  is  requested  under  the  FOIA. 
Records  requested  under  the  FOIA  that 
do  not  bear  such  markings,  shall  not  be 
assumed  to  be  releasable  without 
examination  for  the  presence  of 
information  that  requires  continued 
protection  and  qualifies  as  exempt  from 
public  release. 
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(e)  Distribution  statement 
Information  in  a  technical  document  that 
requires  a  distribution  statement 
pursuant  to  DoD  Directive  5230.24  ^ 
shall  bear  that  statement  and  shall  not 
be  marked  FOUO. 

§286.19    Markings. 

(a)  Location  of  markings.  (1)  An 
unclassified  document  containing  FOUO 
information  shall  be  marked  "For 
Official  Use  Only"  at  the  bottom  on  the 
outside  of  the  front  cover  (if  any),  on  the 
first  page,  on  the  back  page,  and  on  the 
outside  of  the  back  cover  (if  any). 

(2)  Within  a  classified  document,  an 
individual  page  that  contains  both 
FOUO  and  classified  information  shall 
be  marked  at  the  top  and  bottom  with 
the  highest  security  classification  of 
information  appearing  on  the  page. 

(3)  Within  a  classified  or  imclassified 
document,  an  individual  page  that 
contains  FOUO  information  but  no 
classified  information  shall  be  marked 
'*For  Official  Use  Only"  at  the  bottom  of 
the  page. 

(4)  Other  records,  such  as, 
photographs,  films,  tapes,  or  slides,  shall 
be  marked  "For  Official  Use  Only"  or 
"FOUO"  in  a  manner  that  ensures  that  a 
recipient  or  viewer  is  aware  of  the 
status  of  the  information  therein. 

(5)  FOUO  material  transmitted 
outside  the  Department  of  Defense 
requires  application  of  an  expanded 
marking  to  explain  the  significance  of 
the  FOUO  marking.  This  may  be 
accomplished  by  typing  or  stamping  the 
following  statement  on  the  record  prior 
to  transfer 

This  document  contains  infonnation 
EXEMPT  PROM  MANDATORY 
DISCLOSURE  under  the  FOIA.  Exemptions 
•  •  •  apply. 

8286.21    Dissemination  and  transmission. 

(a)  Release  and  transmission 
procedures.  Until  FOUO  status  is 
terminated,  the  release  and  transmission 
instructions  that  follow  apply: 

(1)  FOUO  information  may  be 
disseminated  within  DoD  Components 
and  between  officials  of  DoD 
Components  and  DoD  contractors, 
consultants,  and  grantees  to  conduct 
official  business  for  the  Department  of 
Defense.  Recipients  shall  be  made 
aware  of  the  status  of  such  information, 
and  transmission  shall  be  by  means  that 
preclude  unauthorized  public  disclosure. 
Transmittal  documents  shall  call 
atientlon  to  the  presence  of  FOUO 
attachments. 

(2)  DoD  holders  of  FOUO  information 
are  authorized  to  convey  such 
information  to  officials  in  other 


departments  and  agencies  of  the 
executive  and  judicial  branches  to  fulfill 
a  government  function,  except  to  the 
extent  prohibited  by  the  Privacy  Act 
Records  thus  transmitted  shall  be 
marked  "For  Official  Use  Only",  and  the 
recipient  shall  be  advised  that  the 
information  has  been  exempted  from 
public  disclosure,  pursuant  to  the  FOIA 
and  that  special  handling  instructions  do 
or  do  not  apply. 

(3)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by 
DoD  Directive  5400.4  *.  Release  to  the 
GAO  is  governed  by  DoD  Directive 
7650.1'.  Records  released  to  the 
Congress  or  GAO  should  be  reviewed  to 
determine  whether  the  information 
warrants  FOUO  status.  If  not,  prior 
FOUO  markings  shall  be  removed  or 
effaced.  If  withholding  criteria  are  met 
the  records  shall  be  marked  FOUO  and 
the  recipient  provided  an  explanation 
for  such  exemption  and  marking. 
Alternatively,  the  recipient  may  be 
requested,  without  marking  the  record, 
to  protect  against  its  public  disclosure 
for  reasons  that  are  explained. 

(b)  Transporting  FOUO  information. 
Records  containing  FOUO  information 
shall  be  transported  in  a  manner  that 
precludes  disclosure  of  the  contents. 
When  not  commingled  with  classified 
information,  FOUO  information  may  be 
sent  via  first-class  mail  or  parcel  post. 
Bulky  shipments,  such  as  distributions 
of  FOUO  Directives  or  testing  materials, 
that  otherwise  qualify  under  postal 
regulations  may  be  sent  by  fourth-class 
mail. 

(c)  Electrically  transmitted  messages. 
Each  part  of  electrically  transmitted 
mess£iges  containing  FOUO  information 
shall  be  marked  appropriately. 
Unclassified  messages  containing  FOUO 
information  shall  contain  the 
abbreviation  "FOUO"  before  the 
beginning  of  the  text  Such  messages 
shall  be  transmitted  in  accordance  with 
commiuilcations  security  procedures  in 
ACP-121  (US  Supp  1)  for  FOUO 
information. 

{286.23    Safeguarding  FOUO  Information. 

(a)  During  duty  hours.  During  normal 
working  hours,  records  determined  to  be 
FOUO  shall  be  placed  in  an  out-of-sight 
location  if  the  work  area  is  accessible  to 
nongovernmental  personnel. 

(b)  During  nonduty  hours.  At  the  close 
of  business,  FOUO  records  shall  be 
stored  so  as  to  preclude  unauthorized 
access.  Filing  such  material  with  other 
unclassified  records  in  unlocked  files  or 
desks,  etc.,  is  adequate  when  normal 
U.S.  Government  or  govemment- 


^  See  footnote  1  to  {  2BB.l(a). 


•  See  footnote  1  to  {  281.1(a). 

*  See  footnote  1  to  (  2Sl.l(a). 


contractor  internal  building  seciuity  is 
provided  during  nonduty  hours.  When 
such  internal  security  control  is  not 
exercised,  locked  buildings  or  rooms 
normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate,  FOUO  material 
shall  be  stored  in  locked  receptacles 
such  as  file  cabinets,  desks,  or 
bookcases.  FOUO  records  that  are 
subject  to  the  provisions  of  Pub.  L  86-36 
shall  meet  the  safeguards  outlined  for 
that  group  of  records. 

§286.25   Ttrmlnation. disposal  and 
unautttortzed  disclosures. 

(a)  Termination.  The  originator  or 
other  competent  authority,  e.g.,  initial 
denial  and  appellate  .'•uthorities,  shall 
terminate  "For  Official  Use  Only" 
markings  or  status  when  circumstances 
indicate  that  the  information  no  longer 
requires  protection  from  public 
disclosure.  When  FOUO  status  is 
terminated,  all  known  holders  shall  be 
notified,  to  the  extent  practical.  Upon 
notification,  holders  shall  efface  or 
remove  the  "For  Official  Use  Only" 
markings,  but  records  in  file  or  storage 
need  not  be  retrieved  solely  for  that 
purpose. 

(b)  Disposal  (1)  Nonrecord  copies  of 
FOUO  materials  may  be  destroyed  by 
tearing  each  copy  into  pieces  to 
preclude  reconstructing,  and  placing 
them  in  regular  trash  containers.  When 
local  circumstances  or  experience 
indicates  that  this  destruction  method  is 
not  sufficiently  protective  of  FOUO 
information,  local  authorities  may  direct 
other  methods  but  must  give  due 
consideration  to  the  additional  expense 
balanced  against  the  degree  of 
sensitivity  of  the  type  of  FOUO 
information  contained  in  the  records. 

(2)  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with 
the  disposal  standards  established 
under  44  U.S.C.  Chapter  33  as 
implemented  by  DoD  Component 
instructions  concerning  records 
disposal. 

(c)  Unauthorized  disclosure.  The 
unauthorized  disclosure  of  FOUO 
records  does  not  constitute  an 
unauthorized  disclosure  of  DoD 
information  classified  for  security 
purposes.  Appropriate  administrative 
action  shall  be  taken,  however,  to  fix 
responsibility  for  unauthorized 
disclosure  whenever  feasible,  and 
appropriate  disciplinary  action  shall  be 
taken  against  those  responsible. 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the 
Privacy  Act  may  also  result  in  criminal 
sanctions  against  responsible  persons. 
The  DoD  Component  that  originated  the 
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FOUO  information  shall  be  infonned  of 
its  unauthorized  diaclosure. 


Subpart 


andProcMalng 


i 

(a)  Public  informatkm.  (1)  Since  die 
policy  of  the  Department  of  Defienae  is 
to  make  die  maxiiniaD  amoont  of 
infonnation  availatile  to  the  public 
consistent  with  its  other  responsibilities, 
written  requests  for  a  DoD  reowd  made 
under  the  FOIA  may  be  denied  only 
when: 

(i)  The  record  is  subject  to  one  or 
more  of  the  exemptions  in  subpart  C  of 
this  part  and  the  Government's  interest 
will  be  Jeopardised  by  its  release. 

(ii)  Tm  record  has  not  been  described 
well  enou^  to  enable  the  DoD 
Component  to  locate  it  with  s 
reasonable  amount  of  effort  by  an 
employee  femiliar  with  the  files. 

(iii)  The  requester  has  failed  to 
comply  with  the  procedural 
requirements,  including  the  written 
agreement  to  pay  or  payment  of  any 
required  fee  imposed  by  the  instructions 
of  the  DoD  Component  concerned. 
When  personally  identifiable 
infonnation  in  a  record  is  requested  by 
the  subject  of  die  record  or  his  attorney, 
notariiation  of  the  request  may  be 
required. 

(2)  Individuals  seeking  D(d) 
infonnation  dtould  address  their  FOi 
requests  to  one  of  the  addresses  listed  in 
Appendix  B  of  this  part 

(b)  Requests  from  private  parties.  The 
provisions  of  the  FOIA  are  reserved  for 
persons  with  private  interests  as 
opposed  to  federal  or  foreign 
governments  seeking  infonnation. 
Requests  from  private  persons  will  be 
made  in  writing,  and  will  dearly  show 
all  other  addressees  within  the  Federal 
Government  to  whom  the  request  was 
also  sent,  lliis  procedure  will  reduce 
processing  time  requirements,  and 
ensure  better  inter  and  intra-agency 
coordination.  Components  are  under  no 
obligation  to  establish  procedures  to 
receive  hand  delivered  requests.  Foreign 
governments  seeking  information  from 
DoD  Components  should  use 
established  official  channels  for 
obtaining  information.  Release  of 
records  to  individuals  under  the  FOIA  is 
considered  public  release  of 
information,  except  as  provided  for  in 
paragraph  (c)  of  this  section. 

(c)  Requests  from  Government 
officials.  Requests  from  officials  of 
State,  or  local  Governments  for  DoD 
Component  records  shall  be  honored  on 
an  expeditious  basis  whenever  possible. 
For  purposes  of  determining  whether  the 
record  or  records  shall  be  provided. 


such  officials  acting  in  an  individual 
capacity  shall  be  considered  the  same 
as  any  other  requesttr. 

(dl  Privileged  release  to  officials.  [1] 
Subject  to  DoD  5200.1-R.  applicable  to 
classified  informatioa.  DoD  Directive 
5400.11,  appUcable  to  personal  privacy, 
or  other  applicable  law,  records  exempt 
from  release  under  C3iapter  in  of  this 
Regulation  may  be  authenticated  and 
released,  in  accordance  with  DoD 
Component  regulatioos,  to  officials 
requesting  them  on  behalf  of  local.  State 
or  Federd  governmental  bodies, 
whether  legislative,  executive, 
administrative,  or  judicial  as  follows: 

(i]  To  Congress,  in  accordance  with 
DoD  Directive  5400.4. 

(ii)  To  the  Federal  courts,  whenever 
ordered  by  officers  of  the  court  as 
necessary  for  the  proper  administration 
of  justice. 

(iii)  To  other  FedemI  Agencies,  both 
executive  and  administrative,  as 
determined  by  the  head  of  a  DoD 
Component  or  designee. 

(iv]  To  State  and  local  officials,  as 
determined  by  the  head  of  a  DoD 
Component  or  designee. 

(2)  DoO  Components  shall  inform 
ofncials  receiving  records  under  the 
provisions  of  paragraph  (d)(1)  of  this 
section  that  those  records  are  exempt 
from  public  release  under  the  FOIA  and 
are  privileged.  DoD  Components  also 
shall  advise  officials  of  any  special 
handling  instructions. 

§  286.29    MtM  dfltsneinatkNis. 

(a)  fnitial  denial  authority.  (1) 
Components  shall  limit  the  number  of 
IDAs  appointed.  In  designating  its  IDAs. 
a  DoD  Component  shall  balance  the 
goals  of  centralization  of  authority  to 
promote  uniform  decisions  and 
decentralization  to  facilitate  responding 
to  each  request  within  the  time 
limitations  of  the  FOIA. 

(2)  The  initial  determination  of 
whether  to  make  a  record  available 
upon  request  may  be  made  by  any 
suitable  official  designated  by  the  DoD 
Component  in  publi^ed  regulations. 
The  presence  of  the  marking  "For 
Official  Use  Only"  does  not  relieve  the 
designated  official  of  the  responsibihty 
to  review  the  requested  record  for  the 
purpose  of  determining  whether  an 
exemption  under  this  part  is  applicable 
and  should  be  invoked. 

(3)  The  officials  deagnated  by  DoD 
Components  to  make  initial 
determinations  should  consult  with 
public  affairs  officers  (PAOs)  to  become 
familiar  with  subject  matter  that  is 
considered  to  be  newsworthy,  and 
advise  PAOs  of  all  requests  from  news 
media  representatives.  In  addition,  the 
officials  should  inform  PAOs  in  advance 


when  they  intend  to  «nthbold  or 
partially  withhold  a  record,  if  it  appears 
that  the  withholdii^  action  may  be 
chaUenged  in  the  n^a. 

(b)  Reasons  for  not  releasing  a  record. 
There  are  seven  reasons  for  not 
complying  with  a  request  for  a  record: 

(ij  The  request  is  transferred  to 
anoUier  DoD  Component  or  to  another 
federal  agency. 

(2)  The  request  is  withdrawn  by  the 
requester. 

(3)  The  information  requested  is  not  a 
record  within  the  meaniag  of  the  FOIA 
and  this  part 

(4)  A  record  has  not  been  described 
with  sufficient  i>articularity  to  enable 
the  DoD  Component  to  locate  it  by 
conducting  a  reasonable  search. 

(5)  The  requester  has  failed 
unreasonably  to  comply  with  fnocedural 
requirements,  including  payment  of  fees, 
imposed  by  this  part  or  DoD  Component 
supplementing  regulatioas. 

(6)  Hie  DoD  Component  determines 
through  knowledge  of  its  files  and 
reasonable  search  efforts  that  it  neither 
controls  nor  otherwise  possesses  the 
requested  record.  (A  "no  record" 
determination  is  not  considered  a 
denial;  therefore  an  appeal  is  not 
appropriate). 

(7)  The  record  is  denied  in  accordance 
with  procedures  set  forth  in  the  FOIA 
and  tins  part 

(c)  Denial  tests.  To  deny  a  requested 
record  that  is  in  the  possession  or 
control  of  a  DoD  Component  it  must  be 
determined  that  the  denial  meets  the 
following  tests: 

(1)  The  record  is  included  in  one  or 
more  of  the  nine  categories  of  records 
exempt  from  mandatory  disclosure  as 
provided  by  the  FOLA  and  outiined  in 
Subpart  C  of  this  part 

(2)  The  use  of  its  discsetionaiy 
authority  is  deemed  unwarranted. 

(d)  Reasonably  segregable  portions. 
Although  portions  of  sosoe  reonds  may 
be  denied,  the  remaining  reas(mably 
segregable  portions  must  be  released  to 
the  requester  when  it  reasonably  can  be 
assumed  Uiat  a  skillful  and 
knowledgeable  person  oould  not 
reconstruct  the  excised  Information. 
When  a  record  is  denied  in  whole,  the 
response  advising  the  requester  of  that 
determination  will  specifically  state  that 
it  is  not  reasonable  to  segregate  portions 
of  the  record  for  rekasa 

(e)  Release  to  requester.  (1)  Initial 
determinations  to  release  or  deny  a 
record  normally  shall  be  made  and  the 
decision  reported  to  the  requester  within 
10  working  days  after  receipt  ol  the 
request  by  the  official  designated  to 
respond. 
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(2)  When  a  decision  is  made  to 
release  a  record,  a  copy  should  be  made 
available  promptiy  to  die  requester  once 
he  has  complied  with  preliminary 
procedural  requirements. 

(3)  When  a  request  for  a  record  is 
denied  in  whole  or  in  part,  the  official 
designated  to  respond  shall  inform  the 
requester  in  writing  of  the  name  and 
tide  or  position  of  the  official  who  made 
the  determination,  and  shall  explain  to 
the  requester  the  basis  for  the 
determination  in  sufficient  detail  to 
permit  the  requester  to  make  a  decision 
concerning  appeal.  The  requester 
specificafly  shall  be  informed  of  the 
exemptions  on  which  the  denial  is 
based.  When  the  initial  denial  is  based 
in  whole  or  in  part  on  a  security 
classification,  the  explanation  shoidd 
include  a  summary  of  the  applicable 
criteria  for  classification,  as  well  as  an 
explanation,  to  the  extent  reasonably 
feasible,  of  how  those  criteria  apply  to 
the  particular  record  in  question,  llie 
requester  shall  also  be  advised  of  the 
opportunity  and  procedures  for 
appealing  an  unfavorable  determination 
to  a  higher  final  authority  within  the 
DoD  Component 

(4)  The  response  to  the  requester 
should  contain  information  concerning 
the  fee  status  of  the  request  consistent 
the  provisions  of  Subpart  F  this  part. 

(5)  The  explanation  of  the  substantive 
basis  for  a  denial  shall  include  specific 
citation  of  the  statutory  exemption 
applied  tmder  provisions  of  tltis  part. 
Merely  referring  to  a  classification  or  to 
a  "For  Official  Use  Only"  marking  on 
the  requested  record  does  not  constitute 
a  proper  citation  or  explanation  of  the 
basis  for  invoking  an  exemption. 

(6)  When  the  time  for  response 
becomes  an  issue,  the  official 
responsible  for  replying  shall 
acknowledge  to  the  requester  die  date  of 
the  receipt  of  the  request 

(f)  Extension  of  time.  (1)  In  unusual 
circumstances,  when  additional  time  is 
needed  to  respond,  the  DoD  Component 
shall  acknowledge  the  request  in  writing 
within  the  10-day  period,  describe  the 
circumstances  requiring  the  delay,  and 
indicate  the  anticipated  date  for 
substantive  response  that  may  not 
exceed  10  additional  working  days. 
Unusual  circumstances  that  may  justify 
delay  are: 

(i)  The  requested  record  is  located  in 
whole  or  in  part  at  places  other  than  the 
office  processing  the  request 

(ii)  The  request  requires  the  collection 
and  evaluation  of  a  substantial  number 
of  records. 

(iii)  Consultation  is  required  with 
other  DoD  Components  or  agencies 
having  substantial  interest  in  the  subject 
matter  to  determine  whether  the  records 


requested  are  exempt  from  disclosure  in 
whole  or  in  part  under  provisions  of  this 
part  or  should  be  released  as  a  matter  of 
discretion. 

(2)  The  statutory  extension  of  time  for 
responding  to  an  initial  request  must  be 
approved  on  a  case-by-case  basis  by  the 
final  appellate  authority  for  the  DoD 
Component  or  in  accordance  with 
regidations  of  the  DoD  Component  or  in 
accordance  with  regulations  of  the  DoD 
Component  that  establish  guidance 
governing  the  circumstances  in  which 
such  extensions  may  be  granted. 

(3)  In  these  unusual  cases  where  the 
statutory  time  limits  carmot  be  met  and 
no  informal  extension  of  time  has  been 
agreed  to,  the  inability  to  process  any 
part  of  the  request  within  the  specified 
time  should  be  explained  to  the 
requester  with  a  request  that  he  agree  to 
await  a  substantive  response  by  an 
anticipated  date.  It  should  be  made 
clear  that  any  such  agreement  does  not 
prejudice  the  right  of  the  requester  to 
appeal  the  initial  decision  after  it  is 
made.  Components  are  reminded  that 
the  requester  still  retains  the  right  to 
treat  this  delay  as  a  defacto  denial  with 
full  adminstrative  remedies. 

(4)  As  an  alternative  to  the  taking  of 
formal  extensions  of  time  as  described 
in  paragraphs  (f)  (1),  (2).  and  (3)  of  tiiis 
section,  the  negotiation  by  the  cognizant 
FOIA  coordinating  office  of  informal 
extensions  in  time  with  requesters  is 
encouraged  where  appropriate. 

[g]  Misdirected  requests.  Misdirected 
requests  shall  be  forwarded  promptiy  to 
the  DoD  Component  with  the 
responsibility  for  the  records  requested. 
The  period  allowed  for  responding  to 
the  request  misdirected  by  the  requester 
shall  not  begin  until  the  request  is 
received  by  die  DoD  Component  that 
managers  the  records  requested. 

(h)  Records  ofnon-U.S.  Government 
source.  (1)  When  a  request  is  received 
for  a  record  that  was  obtained  from  a 
non-U.S.  Government  source,  or  for  a 
record  containing  information  clearly 
identified  as  having  been  provided  by  a 
non-U.S.  Government  source,  the  source 
of  the  record  or  information  (also  known 
as  "the  submitter"  for  matters  pertaining 
to  proprietary  data  under  5  U.S.C.  552, 
Exemption  (b)(4))  (subpart  C, 
S  286.15(a)(4).  tiiis  part  and  E.0. 12600), 
shall  be  notified  promptiy  of  that 
request  and  afforded  reasonable  time 
(e.g.  30  calendar  days)  to  present  any 
objections  concerning  the  release, 
unless  it  is  clear  that  there  can  be  no 
vaUd  basis  for  objection.  This  practice  is 
required  for  those  FOIA  requests  for 
data  not  deemed  clearly  exempt  from 
disclosure  under  Exemption  (b)(4).  If,  for 
example,  the  record  or  information  was 
provided  with  actual  or  presumptive 


knowledge  of  the  non-U.S.  Government 
source  and  established  that  it  would  be 
made  available  to  the  pubUc  upon 
request  there  is  no  obligation  to  notify 
the  source.  Any  objections  shall  be 
evaluated.  The  final  decision  to  disclose 
information  claimed  to  be  exempt  under 
Exemption  (b)(4)  shall  be  made  by  an 
official  equivalent  in  rank  to  the  official 
who  would  make  the  decision  to 
withhold  that  information  under  the 
FOIA  When  a  substantial  issue  has 
been  raised,  the  DoD  Component  may 
seek  additional  information  from  the 
source  of  the  information  and  afford  the 
source  and  requester  reasonable 
opportunities  to  present  their  arguments 
on  the  legal  and  substantive  issues 
involved  prior  to  making  an  agency 
determination.  When  the  source  advises 
it  will  seek  a  restraining  order  or  take 
court  action  to  prevent  release  of  the 
record  or  information,  the  requester 
shall  be  notified,  and  action  on  the 
request  normally  shall  not  be  taken  until 
after  the  outcome  of  that  court  action  is 
known.  When  the  requester  brings  court 
action  to  compel  disclosure,  the 
submitter  shall  be  promptiy  notified  of 
this  action. 

(2)  The  coordination  provisions  of  this 
paragraph  apply  to  any  non-U.S. 
Government  record  in  the  possession 
and  control  of  the  Department  of 
Defense  bom  multi-national 
organizations,  such  as  North  Atiantic 
Treaty  Organization  (NATO)  and  North 
American  Aerospace  Defense  Command 
(NORAD),  or  foreign  governments. 
Coordination  with  foreign  governments 
under  the  provisions  of  this  paragraph 
shall  be  made  through  Department  of 
State. 

(i)  File  of  initial  denials.  Copies  of  all 
initial  denials  shall  be  maintained  by 
each  DoD  Component  in  a  form  suitable 
for  rapid  retrieval,  periodic  statistical 
compilation,  and  management 
evaluation. 

(j)  Special  mail  services.  Components 
are  authorized  to  use  registered  mail, 
certified  mail,  certificates  of  mailing  and 
return  receipts.  However,  their  use 
should  be  limited  to  instances  where  it 
appears  advisable  to  estabUsh  proof  of 
dispatch  or  receipt  of  FOIA 
correspondence. 

(k)  Receipt  accounts.  The  Treasurer  of 
the  United  States  has  established  two 
accounts  for  FOIA  receipts.  These 
accounts,  which  are  described  below, 
shall  be  used  for  depositing  all  FOLA 
receipts,  except  receipts  for  industrially- 
funded  and  non-appropriated  funded 
activities.  Components  are  reminded 
that  the  below  account  numbers  must  be 
preceeded  by  the  appropriate  disbursing 
office  two  digit  prefix.  Industrially- 
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funded  and  nonappropriated  fonded 
activity  FOIA  raodpts  shall  be 
deposited  to  the  applicable  fimd. 

(1)  Receipt  Account  3210  Sale  of 
Publioatkma  and  Reproductions, 
Piwetkan  of  btfitnnation  Act  lUs 
account  diall  be  used  wlien  depositing 
funds  received  from  providing  existing 
publicatioos  and  forms  that  meet  the 
Receipt  Account  Series  description 
found  in  Federal  Account  Symbols  and 
TiUes. 

(2)  Receipt  Account  3210  Fees  and 
Other  Charges  for  Services.  Freedom  of 
Information  Act  This  account  is  used  to 
deposit  search  fees,  fees  for  duplicating 
and  reviewing  (in  \ke  case  of 
commercial  requesters]  records  to 
satisfy  requests  that  could  not  be  filled 
with  existing  publications  or  forms. 

§2MJ1    Appesls. 

(a)  General.  If  the  official  designated 
by  the  DoD  Component  to  make  initial 
determinatiais  on  requests  for  records 
declines  to  provide  a  record  because  the 
official  considers  it  exempt,  that 
decision  may  be  appealed  by  the 
requester,  in  writing,  to  a  designated 
appellate  authority.  The  appeal  should 
be  accompanied  by  a  copy  of  the  letter 
denying  the  initial  request  Such  appeals 
should  contain  the  basis  for 
disagreement  with  the  initial  refusal 
Appeal  procedures  also  apply  to  the 
disapproval  of  a  request  for  waiver  or 
rednction  of  fees.  A  "no  record"  folding 
may  not  be  appealed,  although  the 
requester  may  ask  the  agency  to  search 
other  files  or  provide  more  detailed 
identification  to  facilitate  anoth« 
seardi  of  the  files. 

(b)  Time  of  receipt  An  FOI  appeal  has 
been  received  by  a  DoD  Conqponent 
when  it  readies  the  office  of  an 
appellate  authority  having  jurisdiction. 
Misdirected  appeals  should  be  referred- 
expeditiously  to  the  proper  appellate 
authority. 

(c)  Time  limits.  (1)  The  requester 
should  be  advised  to  file  an  appeal  so 
that  it  reaches  the  appellate  authority  no 
later  than  60  calendar  days  after  the 
date  of  the  initial  denial  letter.  At  the 
conclusion  of  this  period,  the  case  may 
be  considered  dosed;  however,  such 
closure  does  not  predude  tiie  requester 
from  filing  litigatfcm.  In  cases  wfaoe  the 
requester  is  provided  several 
incremental  determinatians  for  a  single 
request,  the  time  for  the  appeal  shall  not 
begin  until  the  requester  receives  die 
last  sodi  notificatioo.  Records  which  are 
denied  shall  be  retained  during  the  thne 
permitted  for  appoaL 

(2)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt 


(d)  Delay  in  responding  to  an  appeal. 
(1)  If  additional  time  is  needed  due  to 
the  unusual  circumstances  described  in 
S  286.2g(f)  the  final  decision  may  be 
delayed  for  the  number  of  working  days 
(not  to  exceed  10),  that  were  not  used  as 
additional  time  for  responding  to  the 
initial  request 

(2)  If  a  determination  cannot  be  made 
and  the  requester  aotified  within  20 
working  days,  the  appellate  authority 
shall  adoiowledge  to  the  requester,  in 
writing,  tlie  date  of  receipt  of  the  appeal, 
the  circumstances  surrounding  the 
delay,  and  the  antidpated  date  for 
substantive  response.  Requesters  shall 
be  advised  that,  if  the  delay  exceeds  the 
statutory  extension  provision  or  is  for 
reasons  other  than  the  unusual 
circumstances  identified  in  §  286.2g(f) 
they  may  consider  their  administrative 
remedies  exhausted.  They  may, 
however,  without  prejudicing  their  right 
of  judidal  remedy,  await  a  substantive 
response.  The  DoO  Component  shall 
continue  to  process  the  case 
expeditiously,  whether  or  not  the 
requester  seeks  a  court  order  for  release 
of  the  records,  but  a  copy  of  any 
response  provided  subsequent  to  filing 
of  a  complaint  shall  be  forwarded  to  the 
Department  of  lustice. 

(e)  Response  to  the  requester.  (1) 
When  an  appellate  authority  makes  a 
detennination  to  release  all  or  a  portion 
of  records  withheld  by  an  IDA  a  copy  of 
the  records  so  released  should  be 
forwarded  promptlty  to  the  requester 
after  compUance  with  any  preliminary 
procedural  requirements,  such  as 
pajrment  of  fees. 

(2)  Final  refusal  to  provide  a 
requested  record  or  to  approve  a  request 
for  waiver  or  reduction  of  fees  most  be 
made  in  writing  by  the  head  of  the  DoD 
Component  or  by  a  designated 
representative.  The  response,  at  a 
minimum,  shall  indude  the  following: 

(i)  The  basis  for  the  refusal  shall  be 
explained  to  the  requester,  in  writing, 
both  with  regard  to  the  applicable 
statutory  exemption  or  exemptions 
invoked  under  provisions  of  this  part. 

(ii)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  security 
classification,  the  explanation  shall 
indude  a  determination  that  the  record 
meets  the  dted  criteria  and  rationale  of 
the  governing  Executive  Order,  and  that 
this  determination  is  based  on  a 
declassification  review,  with  the 
explanation  of  how  Uiat  review 
confirmed  die  continuing  validity  of  die 
security  classification. 

(iii)  The  final  denial  shall  indude  the 
name  and  tide  or  position  of  die  official 
responsible  for  the  denial. 

(iv)  The  response  shall  advise  the 
requester  that  the  material  being  denied 


does  not  contain  meaningful  portions 
that  are  reasonably  segregable. 

(v)  Tlie  response  dull  advise  the 
requester  of  the  right  to  judidal  review. 

(f)  Consultation.  [1]  Final  refusal, 
involving  issues  not  previously  resolved 
or  that  the  DoD  Component  knows  to  be 
inconsistent  with  rulLoBS  of  other  DoD 
Components,  ordinari^  should  not  be 
made  before  consultation  with  the 
Office  of  the  General  Counsel  of  the 
Department  of  Defense. 

(2)  Tentative  decisions  to  deny 
records  that  raise  new  or  significant 
legal  issues  of  potential  significance  to 
other  agencies  of  the  Government  shall 
be  provided  to  the  Department  of 
Justice,  ATTN:  Office  of  Legal  Policy, 
Office  of  Information  and  Policy, 
Washington.  DC  2053a 

S  286.33   Judicial  actions. 

(a)  General.  (1)  This  section  states 
current  legal  and  procedural  rules  for 
the  convenience  of  the  reader.  The 
statements  of  rules  do  not  create  rights 
or  remedies  not  otherwise  available,  nor 
do  they  bind  the  Department  of  Defense 
to  particular  judicial  interpretations  or 
procedures. 

(2)  A  requester  may  seek  an  order 
from  a  United  States  District  Court  to 
compel  release  of  a  record  after 
administrative  remedies  have  been 
exhausted:  Le.,  when  refused  a  record 
by  the  head  of  a  Component  or  an 
appellate  designee  or  when  the  DoD 
Component  has  failed  to  respond  within 
the  time  limits  prescribed  by  the  FOIA 
and  in  this  part. 

{h)  Jurisdiction.  The  requester  may 
bring  suit  in  the  United  States  District 
Court  in  the  distrid  in  which  the 
requester  resides  or  is  the  requester's 
place  of  business,  in  the  district  in 
which  the  record  is  located,  or  in  the 
District  of  Columbia. 

(c)  Burden  of  proof  The  burden  of 
proof  is  on  the  DoD  Component  to 
justify  its  refusal  to  provide  a  record. 
The  court  shall  evaluate  the  case  de 
novo  (anew)  and  may  elect  to  examine 
any  requested  record  in  camera  (in 
private)  to  determine  whether  die  denial 
was  justified. 

(d)  Actions  by  the  court  (1)  When  a 
DaD  Component  has  foiled  to  make  a 
detennination  within  the  statutory  time 
limits  but  can  demonstrate  due  diligence 
in  exceptional  circumstances,  the  court 
may  retain  jurisdictioB  and  allow  the 
Component  additional  time  to  complete 
its  review  of  the  records. 

(2)  If  the  court  determines  that  the 
requester's  complaint  is  substantiaUy 
correct  it  may  require  the  United  States 
to  pay  reasonable  attorney  fees  and 
odier  litigation  costs. 
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(3)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  finding  that  the  cm»mstances 
surrounding  the  withholding  raise 
questions  whether  DoD  Component 
personnel  acted  arbitrarily  and 
capriciously.  In  these  cases,  the  spedal 
counsel  of  the  Merit  System  Protection 
Board  shall  conduct  an  investigation  to 
determine  whether  or  not  disdplinary 
action  is  warranted.  The  DoD 
Component  is  obligated  to  take  the 
action  recommended  by  the  special 
counsel. 

(4]  The  court  may  punish  the 
responsible  official  for  contempt  when  a 
DoD  Component  fails  to  comply  with  the 
court  order  to  produce  records  that  it 
determines  have  been  withheld 
improperly. 

(e)  Non-United  States  Government 
source  information.  A  requester  may 
bring  suit  in  a  U.S.  District  Court  to 
compel  the  release  of  records  obtained 
from  a  nongovernment  source  or  records 
based  on  information  obtained  from  a 
nongovernment  source.  Such  source 
shall  be  notified  promptly  of  the  court 
action.  When  the  source  advises  that  it 
is  seeking  court  action  to  prevent 
release,  the  DoD  Component  shall  defer 
answering  or  otherwise  pleading  to  the 
complainant  as  long  as  permitted  by  the 
Court  or  until  a  decision  is  rendered  in 
the  court  action  of  the  source,  whichever 
is  sooner. 

(f]  Litigation  status  sheet  FOIA 
managers  at  DoD  Component  level  shall 
be  aware  of  litigation  under  the  FOIA. 
Such  information  will  provide 
management  insights  into  the  use  of  the 
nine  exemptions  by  Component 
personnel.  The  Litigation  Status  Sheet  at 
Appendix  C  of  this  part  provides  a 
standard  format  for  recording 
information  concerning  FOIA  litigation 
and  forwarding  that  iiiformation  to  the 
Office  of  the  Secretary  of  Defense. 
Whenever  a  complaint  imder  the  FOIA 
is  filed  in  a  U.S.  Distinct  Court  the  DoD 
Component  named  in  the  complaint 
shall  forward  a  Litigation  Status  Sheet 
with  items  1  through  6  completed,  and  a 
copy  of  the  complaint  to  the  OASD(PA), 
ATTN:  DFOISR.  with  an  information 
copy  to  the  General  Counsel, 
Department  of  Defense,  ATTN:  Office  of 
Legal  Counsel.  A  revised  Litigation 
Status  Sheet  shall  be  provided  at  each 
stage  of  the  litigation. 

Subpart  F— Fee  Schedule 

§  286.35   General  provisiona. 

(a)  Authorities.  Tlie  Freedom  of 
Information  Act  (5  U.S.C.  552),  as 
amended;  by  the  Freedom  of 
Information  Reform  Act  of  1986;  the 
Paperwork  Reduction  Act  (44  U.S.C.  35); 


the  Privacy  Act  of  1974  (5  U.S.C.  552a); 
the  Budget  and  Accounting  Act  of  1921 
(31  U.S.C.  1  et.  seq.);  the  Budget  and 
Accounting  Procedures  Act  (31  U.S.C.  67 
et  seq.);  the  Defense  Authorization  Act 
for  FY  87,  section  954  (Pub.  L  99-861),  as 
amended  by  die  Defense  Technical 
Corrections  Act  of  1987  (Pub.  L 100-28). 
(b)  Application.  (1)  Tlie  fees  described 
in  this  Subpart  apply  to  FOIA  requests, 
and  conform  to  the  Office  of 
Management  and  Budget  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines.  They  reflect 
direct  costs  for  search,  review  (in  the 
case  of  commercial  requesters),  and 
duplication  of  documents,  collection  of 
which  is  permitted  by  the  FOIA  They 
are  neither  intended  to  imply  that  fees 
must  be  charged  in  connection  with 
providing  information  to  the  public  in 
the  routine  course  of  business,  nor  are 
they  meant  as  a  substitute  for  any  other 
schedule  of  fees,  such  as  DoD 
Instruction  7230.7  ><>  (32  CFR  Part  288) 
which  does  not  supersede  the  collection 
of  fees  under  the  FOIA.  Nothing  in  this 
Subpart  shall  supersede  fees  chargeable 
under  a  statute  specifically  providing  for 
setting  the  level  of  fees  for  particular 
types  of  records.  A  "statute  specifically 
providing  for  setting  the  level  of  fees  for 
particular  tj'pes  of  records"  (5  U.S.C.  552 
(a](4](A](vi))  means  any  statute  that 
enables  a  Government  Agency  such  as 
the  Government  Printing  Office  (GPO)  or 
the  National  Technical  Information 
Service  (NTIS),  to  set  and  collect  fees. 
Components  should  ensure  that  when 
documents  that  would  be  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  the  GPO 
or  NTIS,  they  inform  requesters  of  the 
steps  necessary  to  obtain  records  from 
those  sources. 

(2)  The  term  "direct  costs"  means 
those  expenditures  a  Component 
actually  makes  in  searching  for, 
reviewing  (in  the  case  of  commercial 
requesters),  and  duplicating  documents 
to  respond  to  an  FOLA  request  Direct 
costs  include,  for  example,  the  salary  of 
the  employee  performing  the  work  (the 
basic  rate  of  pay  for  the  employee  plus 
16  percent  of  that  rate  to  cover  benefits), 
and  the  costs  of  operating  duplicating 
machinery.  These  factors  have  been 
induded  in  the  fee  rates  prescribed  at 

S  286.37.  Not  induded  in  direct  costs  are 
overhead  expenses  such  as  costs  of 
space,  heating  or  lighting  the  facility  in 
which  the  records  are  stored. 

(3)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request  Search  also 


'<>  See  footnote  1  to  I  28e.1(a) 


includes  a  page-by-page  or  line-by-line 
identification  (if  necessary]  of  material 
in  the  document  to  determine  if  it  or 
portions  thereof  are  responsive  to  the 
request.  Components  should  ensure  that 
searches  are  done  in  the  most  efficient 
and  least  expensive  manner  so  as  to 
minimize  costs  for  both  the  Component 
and  the  requester.  For  example. 
Components  should  not  engage  in  line- 
by-line  searches  when  duplicating  an 
entire  document  known  to  contain 
responsive  information  would  prove  to 
be  the  less  expensive  and  quicker 
method  of  complying  widi  the  request 
Time  spent  reviewing  documents  in 
order  to  determine  whether  to  apply  one 
or  more  of  the  statutory  exemptions  is 
not  search  time,  but  review  time.  See 
paragraph  (b)(5)  of  this  section  for  the 
definition  of  review,  and  S  286.37(b)(2) 
for  information  pertaining  to  computer 
searches. 

(4)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  in  response  to  an  FOIA 
request  Such  copies  can  take  the  form 
of  paper  copy,  microfiche,  audiovisual, 
or  machine  readable  documentation 
(e.g.,  magnetic  tape  or  disc],  among 
others.  Every  effort  will  be  made  to 
ensure  that  the  copy  provided  is  in  a 
form  that  is  reasonably  useable  by 
requesters.  If  it  is  not  possible  to  provide 
copies  which  are  clearly  useable,  the 
requester  shall  be  notified  that  their 
copy  is  the  best  available  and  that  the 
agency's  master  copy  shall  be  made 
available  for  review  upon  appointment 
For  dupUcation  of  computer  tapes  and 
audiovisual  the  actual  cost  including 
the  operator's  time,  shall  be  charged.  In 
practice,  if  a  Component  estimates  that 
assessable  duplication  charges  are 
likely  to  exceed  $25.00,  it  shall  notify  the 
requester  of  the  estimate,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  antidpated.  Such  a  notice  shall 
offer  a  requester  the  opportunify  to 
confer  with  Component  personnel  with 
the  object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost. 

(5)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  an  FOLA  request  to 
determine  whether  one  or  more  of  the 
statutory  exemptions  permit 
withholding.  It  also  includes  processing 
the  documents  for  disclosure,  such  as 
exdsing  them  for  release.  Review  does 
not  indude  the  time  spent  resolving 
general  legal  or  poUcy  issues  regarding 
the  appUcation  of  exemptions.  It  should 
be  noted  that  charges  for  commerdal 
requesters  may  be  assessed  only  for  the 
initial  review.  Components  may  not 
charge  for  reviews  required  at  the 
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administrative  appeal  level  of  an 
exemption  already  applied.  However, 
records  or  portions  of  records  %vithheld 
in  full  under  an  exemption  which  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  would  be 
properly  assessable. 

(c)  Fee  restrictions.  (1)  No  fees  may  be 
charged  by  any  DoD  Component  if  the 
costs  of  routine  collection  and 
processing  of  the  fee  are  likely  to  equal 
or  exceed  the  amount  of  the  fee.  With 
the  exception  of  requesters  seeking 
documents  for  a  commercial  use, 
Components  shall  provide  the  first  two 
hours  of  search  time,  and  the  first  one 
hundred  pages  of  duplication  without 
charge.  For  example,  for  a  request  (other 
than  one  from  a  commercial  requester] 
that  involved  two  hours  and  ten  minutes 
of  search  time,  and  resulted  in  one 
hundred  and  five  pages  of  documents,  a 
Component  would  determine  the  cost  of 
only  ten  minutes  of  search  time,  and 
only  five  pages  of  reproduction.  If  this 
processing  cost  was  equal  to,  or  less 
than  the  cost  to  the  Component  for 
billing  the  requester  and  processing  the 
fee  collected,  no  charges  would  result. 

(2)  Requesters  receiving  the  first  two 
hoius  of  search  and  the  first  one 
hundred  pages  of  duplication  without 
charge  are  entitled  to  such  only  once  per 
request.  Consequently,  if  a  Component, 
after  completing  its  portion  of  a  request, 
finds  it  necessary  to  refer  the  request  to 
a  subordinate  office,  another  DoD 
Component,  or  another  Federal  Agency 
to  action  their  portion  of  the  request,  the 
referring  Component  shall  inform  the 
recipient  of  the  referral  of  the  expended 
amount  of  search  time  and  duplication 
cost  to  date. 

(3)  The  elements  to  be  considered  in 
determining  the  "cost  of  collecting  a  fee" 
are  the  administrative  costs  to  the 
Component  of  receiving  and  recording  a 
remittance,  and  processing  the  fee  for 
deposit  in  the  Department  of  Treasury's 
special  account.  The  cost  to  the 
Department  of  Treasury  to  handle  such 
remittance  is  negligible  and  shall  nof  be 
considered  in  Components' 
determinations. 

(4)  For  the  purposes  of  these 
restrictions,  the  word  "pages"  refers  to 
paper  copies  of  a  standard  size,  which 
will  normally  be  "8V4  x  11"  or  "11  x  14". 
Thus,  requesters  would  not  be  entitled 
to  100  microfiche  or  100  computer  disks, 
for  example.  A  microfiche  containing  the 
equivalent  of  100  pages  or  100  pages  of 
computer  printout;  however,  might  meet 
the  terms  of  the  restriction. 

(5)  In  the  case  of  computer  searches, 
the  first  two  fi^e  hours  will  be 


determined  against  the  salary  scale  of 
the  individual  operating  the  computer 
for  the  purposes  of  the  search.  As  an 
example,  when  the  direct  costs  of  the 
computer  central  processing  unit,  input- 
output  devices,  and  memory  capacity 
equal  $24.00  (two  hours  of  equivalent 
search  at  the  clerical  level),  amounts  of 
computer  costs  in  excess  of  that  amount 
are  chargeable  as  computer  search  time. 

(d)  Fee  waivers.  (1)  Documents  shall 
be  furnished  without  charge,  or  at  a 
charge  reduced  below  fees  assessed  to 
the  categories  of  requesters  in  paragraph 
(e)  of  this  section  when  the  Component 
determines  that  waiver  or  reduction  of 
the  fees  is  in  the  public  interest  because 
furnishing  the  information  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Department  of  Defense 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(2)  When  assessable  costs  for  an 
FOIA  request  total  $15.00  or  less,  fees 
shall  be  waived  automatically  for  all 
requesters,  regardless  of  category. 

(3)  Decisions  to  waive  or  reduce  fees 
that  exceed  the  automatic  waiver 
threshold  shall  be  made  on  a  case-by- 
case  basis,  consistent  with  the  following 
factors: 

(i)  Disclosure  of  the  information  "is  in 
the  public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government." 

(A)  The  subject  of  the  request. 
Components  should  analyze  whether  the 
subject  matter  of  the  request  involves 
issues  which  will  significantly 
contribute  to  the  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  Defense.  Requests  for 
records  in  the  possession  of  the 
Department  of  Defense  which  were 
originated  by  non-government 
organizations  and  are  sought  for  their 
intrinsic  content,  rather  than  informative 
value  will  likely  not  contribute  to  public 
imderstanding  of  the  operations  or 
activities  of  the  Department  of  Defense. 
An  example  of  such  records  might  be 
press  clippings,  magazine  articles,  or 
records  forwardiag  a  particular  opinion 
or  concern  from  a  member  of  the  public 
regarding  a  DoD  activity.  Similarly, 
disclosures  of  records  of  considerable 
age  may  or  may  not  bear  directly  on  the 
current  activities  of  the  Department  of 
Defense;  however,  the  age  of  a 
particular  record  shall  not  be  the  sole 
criteria  for  denying  relative  significance 
under  this  factor,  it  is  possible  to 
envisage  an  infonnative  issue 
concerning  the  current  activities  of  the 
Department  of  Defense,  based  upon 
historical  documentation.  Requests  of 
this  nature  must  be  closely  reviewed 


consistent  with  the  requester's  stated 
purpose  for  desiring  tie  records  and  the 
potential  for  public  understanding  of  the 
operations  and  activities  of  the 
Department  of  Defense. 

(B)  The  informativt  value  of  the 
information  to  be  disclosed  This  factor 
requires  a  close  analysis  of  the 
substantive  contents  of  a  record,  or 
portion  of  the  record,  to  determine 
whether  disclosure  ia  meaningful,  and 
shall  inform  the  public  on  the  operations 
or  activities  of  the  Department  of 
Defense.  While  the  subject  of  a  request 
may  contain  information  which 
concerns  operations  or  activities  of  the 
Department  of  Defense,  it  may  not 
always  hold  great  potential  for 
contributing  to  a  meaningful 
understanding  of  these  operations  or 
activities.  An  example  of  such  would  be 
a  heavily  redacted  record,  the  balance 
of  which  may  contain  only  random 
words,  fragmented  sentences,  or 
paragraph  headings.  A  determination  as 
to  whether  a  record  in  this  situation  will 
contribute  to  the  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  Defense  must  be 
approached  with  caution,  and  carefully 
weighed  against  the  arguments  offered 
by  the  requester.  Another  example  is 
information  already  known  to  be  in  the 
public  domain.  Disclosure  of  duplicative, 
or  nearly  identical  information  already 
existing  in  the  public  domain  may  add 
no  meaningful  new  information 
concerning  the  operations  and  activities 
of  the  Department  of  Defense. 

(C)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure.  The  key  element  in 
determining  the  applicability  of  this 
factor  is  whether  disclosure  will  inform, 
or  have  the  potential  to  inform  the 
public,  rather  than  simply  the  individual 
requester  or  small  segment  of  interested 
persons.  The  identity  of  the  requester  is 
essential  in  this  situation  in  order  to 
determine  whether  such  requester  has 
the  capabiUty  and  intention  to 
disseminate  the  information  to  the 
public.  Mere  assertions  of  plans  to 
author  a  book,  researching  a  particular 
subject,  doing  doctoral  dissertion  worlc, 
or  indigency  are  insufficient  without 
demonstrating  the  capacity  to  further 
disclose  the  information  in  a  manner 
which  will  be  informative  to  the  general 
public.  Requesters  should  be  asked  to 
describe  their  qualifications,  the  nature 
of  their  research,  the  purpose  of  the 
requested  information,  and  their 
intended  means  of  dissemination  to  the 
public. 

(D)  The  significance  of  the 
contribution  to  public  understanding,  in 
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applying  tliis  factor,  Components  must 
differentiate  the  relative  Mgnifiranyy  or 
impact  of  the  disclosure  against  tiie 
current  level  of  public  knowledge,  or 
understanding  wiiich  exists  Iwfore  ttie 
disclosure.  In  other  words,  will 
disclosure  on  a  current  subject  of  wide 
public  interest  be  imique  in  cantribntiiig 
previously  unknown  facts,  thereby 
enhancing  public  knowled^  or  will  it 
basically  dupUcate  wiiat  is  already 
known  by  the  general  public  A  decision 
regarding  significance  requires  objective 
judgment  rather  than  subjective 
determination,  and  must  be  applied 
carefully  to  determine  whether 
disclosure  will  likely  lead  to  a 
significant  public  understanding  of  the 
issue.  Components  shall  not  make  value 
judgments  as  to  whether  the  information 
is  important  enou^  to  be  made  pubHc. 
(ii)  Disclosure  of  the  information  "is 
not  primarily  in  the  commercial  interest 
of  the  requester." 

(A)  The  existence  and  magnitude  of  a 
commercial  interest.  If  the  request  is 
determined  to  be  of  a  commercial 
interest.  Components  should  address  the 
magnitude  of  that  interest  to  determine 
if  the  requesters  commercial  interest  is 
primary,  as  opposed  to  any  secondary 
personal  or  non-commercial  interest  In 
addition  to  profit-making  Mganizations, 
individual  persons  or  other 
organizations  may  have  a  commercial 
interest  in  obtaining  certain  records. 
Where  it  is  difficult  to  determine 
whether  the  requester  is  of  a  commercial 
nature.  Components  may  draw  inference 
from  the  requester's  identity  and 
circumstances  of  the  request  fai  such 
situations,  the  provisions  of  paragraph 
(e)  of  this  section,  apply.  Components 
are  reminded  that  in  onier  to  apply  the 
commercial  standards  of  the  FOIA.  the 
requester's  commercial  boiefit  must 
clearly  override  any  personal  or  non- 
profit interest 

(B)  The  primary  interest  in  disclosure. 
Once  a  requester's  commercial  interest 
has  been  determined.  Components 
should  then  determine  if  ^e  disclosure 
would  be  primarily  in  that  interest  This 
requires  a  balancing  test  between  die 
commercial  interest  of  the  request 
against  any  public  benefit  to  be  derived 
as  a  result  of  that  disclosure.  When  the 
public  interest  is  served  above  and 
beyond  that  of  the  requester's 
commercial  interest  a  waiver  or 
reduction  of  fees  would  be  appropriate. 
Conversely,  even  if  a  significant  public 
interest  exists,  and  the  relative 
conmiercial  interest  of  the  requester  is 
determined  to  be  greater  dian  the  public 
interest,  then  a  waiver  or  ledocdon  of 
fees  would  be  inappropriate.  As 
examples,  news  media  organizations 


have  a  commercial  interest  as  businesa 
organizations;  however,  their  inherent 
role  of  disseminating  news  to  the 
general  pnblic  can  ordinarily  be 
presumed  to  be  of  a  primary  interest 
Therefore,  any  commercial  interest 
becomes  secondary  to  the  primary 
interest  in  serving  the  public  Similarly, 
sdiolars  writing  books  or  engaged  in 
other  forms  of  academic  research,  may 
recognize  a  commercial  benefit  either 
directly,  or  indirectly  (through  the 
institution  they  represent);  however, 
normally  such  pursuits  are  primarily 
undertaken  for  educational  purposes, 
and  the  application  of  a  fee  char^ 
would  be  inappropriate.  Conversely, 
data  brokers  or  oUiers  who  merely 
compile  government  infonnation  for 
mariceting  can  normally  be  presumed  to 
have  an  interest  primarily  of  a 
commercial  nature. 

(4)  Components  are  reminded  that  the 
above  factors  and  examples  are  not  all 
inclusive.  Each  fee  decision  must  be 
considered  on  a  case-by-case  basis  and 
upon  the  merits  of  the  information 
provided  in  each  request  When  the 
element  of  doubt  as  to  whether  to 
charge  or  waive  the  fee  cannot  be 
clearly  resolved.  Components  should 
rule  in  favor  of  the  requester. 

(5)  In  addition,  the  following 
additional  drciunstances  describe 
situations  where  waiver  or  reduction  of 
fees  are  most  likely  to  be  warranted: 

(i)  A  record  is  voluntarily  created  to 
preclude  an  otherwise  burdensome 
effort  to  provide  voluminous  amounts  of 
available  records,  including  additional 
information  not  requested. 

(ii)  A  previous  denial  of  records  is 
reversed  in  total  or  in  part,  and  the 
assessable  costs  are  not  substantial  (e.g. 
$15.00-$30.00). 

(e)  Fee  assessment  (1)  Fees  may  not 
be  used  to  discourage  requesters,  and  to 
this  end,  FOIA  fees  are  limited  to 
standard  charges  for  direct  document 
search,  review  (in  the  case  of 
commercial  requesters]  and  duplication. 

(2)  In  order  to  be  as  responsive  as 
possible  to  FOIA  requests  while 
minimizing  unwarranted  costs  to  tlie 
taxpayer,  Components  shall  adhere  to 
the  foUowing  procedures: 

(i)  Analyze  eadi  request  to  determine 
the  category  of  the  requester.  If  the 
Component  determinatian  regarding  the 
category  of  the  requester  is  different 
than  that  claimed  by  the  requester,  the 
Component  shall: 

(A)  Notify  the  requester  that  he  should 
provide  additional  justificatioa  to 
warrant  the  category  daimed,  and  tliat  a 
search  for  responsive  records  will  not  be 
initiated  until  agreement  has  been 
attained  relative  to  tiie  category  of  the 


requester.  Absent  further  category 
justification  from  die  rsqoester,  and 
widun  a  reason^le  period  of  time  O-*^ 
30  calendar  days),  th«  Component  ahail 
render  a  final  category  determinatiaD, 
and  notify  the  requester  of  such 
determination,  to  indnde  normal 
administrative  appeal  rights  of  the 
determination. 

(B)  Advise  the  requester  that 
notwithstanding  any  appeal,  a  search 
for  responsive  records  wUl  not  be 
initiated  until  the  requester  indicates  a 
willingness  to  pay  assessable  costs 
appropriate  for  the  category  determined 
by  the  Component 

(ii)  Requesters  must  submit  a  fee 
declaration  appropriate  for  the  below 
categories. 

(A)  Commercial.  Requesters  must 
indicate  a  willingness  to  pay  aD  search, 
review  and  duplication  costs. 

(B)  Educational  or  noncommercial 
scientific  institution  or  news  media. 
Requesters  must  indicate  a  willingness 
to  pay  duplication  charges  in  excess  of 
100  pages  if  more  than  100  pages  of 
records  are  desired. 

(C)  All  others.  Requesters  must 
indicate  a  willingness  to  pay  assessable 
search  and  dupUcation  costs  if  more 
than  two  hours  of  search  effort  or  100 
pages  of  records  are  desired. 

(iii)  If  the  previous  conditions  are  not 
met  then  the  request  need  not  be 
processed  and  the  requester  shall  be  so 
informed. 

(iv)  In  the  situations  described  by 
paragraphs  (e](2]  (i)  and  (ii). 
Components  must  be  prepared  to 
provide  an  estimate  of  assessable  fees  if 
desired  by  the  requester.  While  it  is 
recognized  that  search  situations  will 
vary  among  Components,  and  that  an 
estimate  is  often  difficult  to  obtain  prior 
to  an  actual  search,  requesters  who 
desire  estimates  are  entided  to  such 
before  committing  to  a  willingness  to 
pay.  Should  Component  estimates 
exceed  the  actual  amount  of  the 
estimate  or  the  amount  agreed  to  by  the 
requester,  the  amount  in  excess  of  tiie 
estimate  or  the  reqiiester's  a^eed 
amount  shall  not  be  charged  without  the 
requester's  agreement 

(v)  No  DoD  Component  may  requira 
advance  pa3rment  of  any  fee:  Le.. 
payment  before  work  is  commenced  or 
continued  on  a  request  unless  the 
requester  has  previously  failed  to  pay 
fees  in  a  timely  fashion,  or  the  agency 
has  determined  that  the  fee  vdll  exceed 
tZSaoo.  As  used  in  this  sense,  a  timely 
fashion  is  30  calendar  days  from  the 
date  of  billing  (the  fees  have  been 
assessed  in  writing)  by  the  Component 

(vi)  Where  a  Component  estimates  or 
determines  that  allowable  charges  that  a 


33204         Federal  RegUter  /  Vol.  54.  No.  155  /  Monday.  August  14,  1989  /  Rules  and  Regulations 


requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  the  Component 
shall  notify  the  requester  of  the  likely 
cost  and  obtain  satisfactory  assurance 
of  full  payment  where  the  requester  has 
a  history  of  prompt  payments,  or  require 
an  advance  payment  of  an  amount  up  to 
the  full  estimated  charges  in  the  case  of 
requesters  with  no  history  of  payment 

(vii]  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e..  within  30  calendar  days 
from  the  date  of  the  billing),  the 
Component  may  require  the  requester  to 
pay  the  full  amount  owed,  plus  any 
applicable  interest,  or  demonstrate  that 
he  or  she  has  paid  the  fee,  and  to  make 
an  advance  payment  of  the  full  amount 
of  the  estimated  fee  before  the 
Component  begins  to  process  a  new  or 
pending  request  from  the  requester. 
Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  confirmed  with 
respective  Finance  and  Accounting 
Offices. 

(viii]  After  all  work  is  completed  on  a 
request,  and  the  documents  are  ready 
for  release,  Components  may  request 
payment  before  forwarding  the 
dociunents  if  there  is  no  payment  history 
on  the  requester,  or  if  the  requester  has 
previously  failed  to  pay  a  fee  in  a  timely 
fashion  (i.e.,  within  30  calendar  days 
from  the  date  of  the  billing}.  In  the  case 
of  the  latter,  the  provisions  of  paragraph 
(e}(2](vii)  of  this  section  apply. 
Components  may  not  hold  documents 
ready  for  release  pending  payment  from 
requesters  with  a  history  of  prompt 
payment. 

(ix)  When  Components  act  under 
paragraphs  (e)(2]  (i)  through  (vii)  of  this 
section,  the  administrative  time  limits  of 
the  FOIA  (i.e.,  10  working  days  from 
receipt  of  initial  requests,  and  20 
working  days  from  receipt  of  appeals, 
plus  permissible  extensions  of  these 
time  limits]  will  begin  only  after  the 
Component  has  received  a  willingness 
to  pay  fees  and  satisfaction  as  to 
category  determination,  or  fee  payments 
(if  appropriate). 

(x)  Components  may  charge  for  time 
spent  searching  for  records,  even  if  that 
search  fails  to  locate  records  responsive 
to  the  request,  or  if  records  located  are 
determined  to  be  exempt  from 
disclosure.  In  practice,  if  the  Component 
estimates  that  search  charges  are  likely 
to  exceed  $25.00  it  shall  notify  the 
requester  of  the  estimated  amount  of 
fees,  unless  the  requester  has  indicated 
in  advance  his  or  her  willingness  to  pay 
fees  as  high  as  those  anticipated.  Such  a 
notice  shidl  offer  the  requester  the 
opportunify  to  confer  with  Component 
personnel  vnth  the  object  of 
reformulating  the  request  to  meet  his  or 
her  needs  at  a  lower  cost. 


(3)  Commercial  requesters.  Fees  shall 
be  limited  to  reasonable  standard 
charges  for  document  search,  review 
and  dupUcation  when  records  are 
requested  for  comnercial  use. 
Requesters  must  reasonably  describe 
the  records  sought  (see  S  286.7(h)}. 

(i)  The  term  "commercial  use"  request 
refers  to  a  request  from,  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  conunercial, 
trade,  or  profit  interest  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properiy  belongs  in  this 
category.  Components  must  determine 
the  use  to  which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
a  Component  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  that  use 
is  not  clear  from  the  request  itself. 
Components  should  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(ii)  When  Components  receive  a 
request  for  documents  for  conunercial 
use,  they  should  assess  charges  which 
recover  the  full  direct  costs  of  searching 
for,  reviewing  for  release,  and 
dupUcating  the  records  sought 
Commercial  requesters  (unlike  other 
requesters]  are  no*  entitled  to  two  hours 
of  free  search  time,  nor  100  free  pages  of 
reproduction  of  documents.  Moreover, 
commercial  requesters  are  not  normally 
entitled  to  a  waiver  or  reduction  of  fees 
based  upon  an  asiei  tion  that  disclosure 
would  be  in  the  public  interest. 
However,  because  use  is  the  exclusive 
determining  criteria,  it  is  possible  to 
envision  a  commercial  enterprise 
making  a  request  that  is  not  for 
commercial  use.  It  is  also  possible  that  a 
non-profit  organisation  could  make  a 
request  that  is  for  commercial  use.  Such 
situations  must  b«  addressed  on  a  case- 
by-case  basis. 

(4)  Educational  institution  requesters. 
Fees  shall  be  limited  to  only  reasonable 
standard  charges  for  document 
duplication  (excluding  charges  for  the 
first  100  pages]  when  the  request  is 
made  by  an  educational  institution 
whose  purpose  is  scholarly  research. 
Requesters  must  reasonably  describe 
the  records  sought  (see  S  286.7(h]].  The 
term  "educational  institution"  refers  to  a 
pre-school,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  graduate  higher  education, 
an  institution  of  undergraduate  higher 
education,  an  institution  of  professional 
education,  and  aa  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research. 

(5)  Non-commarcial  scientific 
institution  requesters.  Fees  shall  be 


limited  to  only  reasonable  standard 
charges  for  document  duplication 
(excluding  charges  for  the  first  100 
pages]  when  the  request  is  made  by  a 
non-commercial  scientific  institution 
whose  purpose  is  scientific  research. 
Requesters  must  reasonably  describe 
the  records  sought  (see  §  286.7(h)).  The 
term  "noncommercial  scientific 
institution"  refers  to  an  institution  that 
is  not  operated  on  a  "commercial"  basis 
as  defined  in  paragraph  (e)(3)  of  this 
section  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(8)  Components  shall  provide 
documents  to  requesters  in  paragraphs 
(e)(4}  and  (5}  of  this  section  for  the  cost 
of  duplication  alone,  excluding  charges 
for  the  first  100  pages.  To  be  eligible  for 
inclusion  in  these  categories,  requesters 
must  show  that  the  request  is  being 
made  under  the  auspices  of  a  quahfying 
institution  and  that  the  records  are  not 
sought  for  commercial  use,  but  in 
furtherance  of  scholarly  (from  an 
educational  institution]  or  scientific 
(from  a  non-commercial  scientific 
institution)  research. 

(7)  Representatives  of  the  news 
media.  Fees  shall  be  limited  to  only 
reasonable  standard  charges  for 
document  duplication  (excluding 
charges  for  the  first  100  pages]  when  the 
request  is  made  by  a  representative  of 
the  news  media.  Reqtesters  must 
reasonably  describe  the  records  sought 
(see  9  286.7  (h)). 

(i)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
pubUsh  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  '^ews")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  meant  to  be  all- 
inclusive.  Moreover,  as  fraditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunfcations  services), 
such  alternative  meda  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
through  that  organization,  even  though 
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not  actually  employed  by  it  A 
publication  contract  would  be  the 
clearest  proof,  but  Components  may 
also  look  to  the  past  publication  record 
of  a  requester  in  making  this 
determination. 

(ii)  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  paragraph  (e)(7](i]  of  this 
section  and  his  or  her  request  must  not 
be  made  for  commercial  use.  A  request 
for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  For 
example,  a  document  request  by  a 
newspaper  for  records  relating  to  the 
investigation  of  a  defendant  in  a  current 
criminal  trial  of  public  interest  could  be 
presumed  to  be  a  request  from  an  entify 
eligible  for  inclusion  in  this  category, 
and  entitled  to  records  at  the  cost  of 
reproduction  alone  (excluding  charges 
for  the  first  100  pages]. 

[8]  All  other  requesters.  Components 
shall  charge  requesters  who  do  not  fit 
into  any  of  the  above  categories,  fees 
which  recover  the  full  direct  cost  of 
searching  for  and  dupUcating  records, 
except  that  the  first  two  hours  of  search 
time  and  the  first  100  pages  of 
duphcation  shall  be  fiUTiished  without 
charge.  Requesters  must  reasonably 
describe  the  records  sought  (see 
S  28e.7(h)).  Requests  from  subjects  about 
themselves  will  continue  to  be  treated 
under  the  fee  provisions  of  the  Privacy 
Act  of  1974,  which  permit  fees  only  for 
duplication.  Components  are  reminded 
that  this  category  of  requester  may  also 
be  eligible  for  a  waiver  or  reduction  of 
fees  if  disclosure  of  the  information  is  in 
the  public  interest  as  defined  under 
paragraph  (d)  of  this  section  (see  also 
paragraph  (e)(3)(ii)). 

(f)  Aggregating  requests.  Except  for 
requests  that  are  for  a  commercial  use,  a 
Component  may  not  charge  for  the  first 
two  hours  of  search  time  or  for  the  first 
100  pages  of  reproduction.  However,  a 
requester  may  not  file  multiple  requests 
at  the  same  thne,  each  seeking  portions 
of  a  document  or  documents,  solely  in 
order  to  avoid  payment  of  fees.  When  a 
Component  reasonably  believes  that  a 
requester  or,  on  rare  occasions,  a  group 
of  requesters  acting  in  concert,  is 
attempting  to  break  a  request  down  into 
a  series  of  requests  for  the  purpose  of 
avoiding  the  assessment  of  fees,  the 
agency  may  aggregate  any  such  requests 
and  chtuge  accordingly.  One  element  to 
be  considered  in  determining  whether  a 
belief  would  be  reasonable  is  the  time 
period  in  which  the  requests  have 
occurred.  For  example,  it  would  be 
reasonable  to  presume  that  multiple 
requests  of  this  type  made  within  a  30 


day  period  had  been  made  to  avoid  fees. 
For  requests  made  over  a  Ipnger  period: 
however,  such  a  presumption  becomes 
harder  to  sustain  and  Components 
should  have  a  solid  basis  for 
determining  that  aggregation  is 
warranted  in  such  cases.  Components 
are  cautioned  that  before  aggregating 
requests  fi^m  more  than  one  requester, 
they  must  have  a  concrete  basis  on 
which  to  conclude  that  the  requesters 
are  acting  in  concert  and  are  acting 
specifically  to  avoid  payment  of  fees.  In 
no  case  may  Components  aggregate 
multiple  requests  on  unrelated  subjects 
from  one  requester. 

(g)  Effect  of  the  Debt  Collection  Act  of 
1982  (Pub.  L  97-365).  The  Debt 
Collection  Act  of  1982  (Pub.  L  97-365) 
provides  for  a  minimum  annual  rate  of 
interest  to  be  charged  on  overdue  debts 
owed  the  Federal  Government. 
Components  may  levy  this  interest 
penalty  for  any  fees  tibat  remain 
outstanding  30  calendar  days  from  the 
date  of  billing  (the  first  demand  notice) 
to  the  requester  of  the  amount  owed. 
The  interest  rate  shall  be  as  prescribed 
in  31  U.S.C.  3717.  Components  should 
verify  the  current  interest  rate  with 
respective  Finance  and  Accounting 
Offices.  After  one  demand  letter  has 
been  sent  and  30  calendar  days  have 
lapsed  with  no  payment  Components 
may  submit  the  debt  to  respective 
Finance  and  Accounting  Offices  for 
collection  pursuant  to  the  Debt 
Collection  Act  of  1982. 

(h)  Computation  of  fees.  The  fee 
schedule  in  this  Subpart  shall  be  used  to 
compute  the  search,  review  (in  the  case 
of  commercial  requesters]  and 
duplication  costs  associated  with 
processing  a  given  FOIA  request  Costs 
shall  be  computed  on  time  actually 
spent  Neither  time-based  nor  dollar- 
based  minimum  charges  for  search, 
review  and  duplication  are  authorized. 

{286.37   Collection  of  feet  and  fee  rates. 

(a)  Collection  of  fees.  Collection  of 
fees  will  be  made  at  the  time  of 
providing  the  dociunents  to  the 
requester  or  recipient  when  the 
requester  specifically  states  that  the 
costs  involved  shall  be  acceptable  or 
acceptable  up  to  a  specified  limit  that 
covers  the  anticipated  costs.  Collection 
of  fees  may  not  be  made  in  advance 
unless  the  requester  has  failed  to  pay 
previously  assessed  fees  within  30 
calendar  days  from  the  date  of  the 
billing  by  the  DoD  Component  or  the 
Component  has  determhied  that  the  fee 
will  be  in  excess  of  $250  (see  §  286.35 
(e)]. 

(b)  Search  time. — (1)  Manual  search: 


Type  and  graito 


CI«1ca»-€9/GSe  and  bekiw 

ProteS8tonst-01-06/GS8-GS/GM15. 

Execuliv»-07/6S/GM16/ESl  m 

abOM 


Hourty 


12 

2S 

4S 


(2)  Computer  search.  Computer  search 
is  based  on  direct  cost  of  the  central 
processing  unit  input-output  devices, 
and  memory  capacity  of  &e  actual 
computer  configuration.  The  salary  scale 
(equating  to  paragraph  (b)(1)  of  this 
section]  for  the  computer  operator/ 
programmer  determining  how  to  conduct 
and  subsequently  executing  the  search 
will  be  recorded  as  part  of  the  computer 
search. 

(c)  Duplication: 


Typs 


Pre  Printod  rratsrisl.. 

Office  copy 

Microfiche.. 


Computer  copies  (tapes  or  printouts). 


Coat  per 


02 
15 
2S 

(') 


■Actual  coat  of  diniicating  ttw  tape  or  printout 
(inciudes  operator's  tnw  and  cost  of  the  t^e). 

(d)  Review  time  (in  the  case  of 
commercial  requesters): 


Type  and  grade 


Clerical— E9/6S8  and  below 

Professiona»-01-06/6S9-<jS/GM15 . 

Executive— 07/6S/GM16/ES1  ai 

above 


12 
2S 

45 


(e)  Audiovisual  documentary 
materials.  Search  costs  are  computed  as 
for  any  other  record.  DupUcation  cost  is 
the  actual  direct  cost  of  reproducing  the 
material  including  the  wage  of  the 
person  doing  the  work.  Audiovisual 
materials  provided  to  a  requester  need 
not  be  in  reproducible  format  or  qualify. 

(f)  Other  records.  Direct  search  and 
dupUcation  cost  for  any  record  not 
described  above  shaU  be  computed  in 
the  maimer  described  for  audiovisual 
documentary  material. 

(g)  Costs  for  special  services. 
Complying  with  requests  for  special 
services  is  at  the  discretion  of  the 
Components.  Neither  the  FOIA  nor  its 
fee  structure  cover  these  kinds  of 
services.  Therefore.  Components  may 
recover  the  costs  of  special  services 
requested  by  the  requester  after 
agreement  has  been  obtained  in  writing 
from  the  requester  to  pay  for  one  or 
more  of  the  foUowing  services: 

(1)  Certifying  that  records  are  true 
copies.  . 
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(2)  Sending  records  by  special 
methods  such  as  express  mail,  etc. 

a— jp    vfNMCiMin  or  raee  ana  ne  mee 
foe  tsdnlcsl  I 


(a)  Fees  for  technical  data.  (1) 
Technical  data,  other  than  technical 
data  that  fliscloees  critical  technology 
with  military  or  space  application,  if 
reqdied  to  be  released  under  the  FOIA. 
shall  be  released  after  the  person 
requesting  sndi  technical  data  pays  all 
reasonable  costs  attributed  to  search, 
duplication  and  review  of  the  records  to 
be  released.  Tedinical  data,  as  used  in 
this  Section,  means  recorded 
information,  regardless  of  the  form  or 
method  of  ttie  recording  of  a  scientiiic  or 
technical  nature  (including  computer 
software  documentation).  This  term 
does  not  include  computer  software,  or 
data  incidental  to  contract 
administration,  such  as  financial  and/or 
management  information.  DoD 
Components  shall  retain  the  amounts 
received  by  such  a  release,  and  it  shall 
be  merged  with  and  available  for  the 
same  purpose  and  the  same  time  period 
as  the  appropriation  from  which  the 
costs  were  incurred  in  complying  with 
request  All  reasonable  costs  as  used  in 
this  sense  are  the  full  costs  to  the 
Federal  Government  of  rendering  the 
service,  or  fair  market  value  of  the 
service,  whichever  is  higher.  Fair  market 
value  shall  be  determined  in  accordance 
with  commercial  rates  in  the  local 
geographical  area.  In  the  absense  of  a 
known  meriiet  value,  charges  shall  be 
based  on  recovery  of  full  costs  to  the 
Federal  CovermnenL  The  full  cost  shall 
include  all  direct  and  indirect  costs  to 
conduct  the  search  and  to  duplicate  the 
records  responsive  to  the  request.  This 
cost  is  to  be  differentiated  from  ihe 
direct  costs  allowable  under  {  288.37  for 
other  types  of  information  released 
under  the  FOIA. 

(2)  Waiver.  Components  shall  waive 
the  payment  of  costs  required  in 
paragraph  (aUl)  of  this  section  which 
are  greater  than  the  costs  that  would  be 
required  for  release  of  this  same 
information  under  S  286.37  if: 

(i)  The  request  is  made  by  a  citizen  of 
the  United  States  or  a  United  States 
corporation,  and  such  citizen  or 
corporation  certifies  that  the  technical 
data  requested  is  required  to  enable  it  to 
submit  an  offer,  or  determine  whether  it 
is  capable  of  submitting  an  offer  to 
provide  the  product  to  which  the 
technical  data  relates  to  the  United 
States  or  a  contractor  with  the  United 
States.  However,  Components  may 
require  the  citizen  or  corporation  to  pay 
a  deposit  in  an  amount  equal  to  not 
more  than  the  cost  of  complying  with  the 
request,  which  will  be  refunded  upon 


submission  of  an  offer  by  the  citizen  or 
corporation; 

(ii)  The  release  of  technical  data  is 
requested  in  order  to  comply  with  the 
terms  of  an  international  agreement:  or, 

(iii)  The  Component  determines  in 
accordance  with  S  28e.35(d)(l),  that  such 
a  waiver  is  in  the  interest  of  the  United 
SUtes. 

(3)  Fee  rates — (i)  Search  time — (A) 
Manual  search: 


Type 

Gred* 

Hour^rale 

Clatteal 

E9/(l.Sn  and 
betowr. 

13.25 

(MMmuni  chtfyo). 

>8.30 

■  ftotessional  and  Executive  (to  be  establishad  at 
actual  hourly  raw  pnof  to  March.  A  tnininMn  cliarga 
WW  be  eataMined  ai  Vi  iKMiy  rates). 

(b)  Computer  search  is  based  on  the 
total  cost  of  the  cedtral  processing  unit, 
input-output  devices,  and  memory 
capacity  of  the  actual  computer 
configuration.  The  wage  (based  upon  the 
scale  in  S  286.39(a)(3)(i)(A]]  for  the 
computer  operator  and/or  programmer 
determining  how  to  conduct,  and 
subsequently  executing  the  search  will 
be  recorded  as  part  of  the  computer 
search. 

(ii)  Duplication: 


Type 

Cost 

Aerial    photographs,    specifications. 

other  technical  documents 

$^5o 

Engineering  data  (fnicroSm)— 

a.  Aperture  cards: 

(0  Silver  duplicate  negaSve.  per 

card .-„ „.._ 

.75 

When  key  pundnd  and  veri- 

fied, per  cvd     -.     ....      .. 

.85 

00  Diazo  duplicate  negative,  per 

card 

.65 

When  key  punched  and  vert- 

fled,  par  card  

.75 

b.  35mm  roN  filin,  per  Irame.  

.50 

c.  16mm  roll  fHm,  per  twne...M. 

.45 

d.  Paper  prints  (engaieermg  draw- 

irigs),  each 

1.50 

e.  Paper  leprints  of  sicrofim  md^ 

oes.eech..    »_    

.10 

(iii)  Review  time; 


tm 

Grade 

Hourly  rate 

deiical —    

(Minifnum  chsfQ8) . 

E9/GS8and 

below. 

ia25 

>a30 

*  Professional  arxl  Eiscutive  (to  t>e  established  at 
actual  hourty  rate  pnor  k>  review.  A  miniRHm  charge 
will  be  eeiabHsned  at  v^  hourly  rates). 

(4)  Other  technical  data  records: 
Charges  for  any  additional  services  not 
specifically  provided  paragraph  (a)(3)  of 
this  section  consistent  with  DoD 


Instruction  723a7  shall  be  made  by 
Components  at  the  following  rates: 

1.  Kfiidnram  charge  for  office 
copy  (up  to  six  images),.............. 

2.  Each  additional  image... ....... 

3.  Bach  typeivritten  page..— --».... 

4.  Certificati(w  and  validation 
with  seal,  each.-._..»...«. 

5.  Handdrawn  plots  and 
sketches,  each  hour  or  frac- 
tion thereof. 


$3JiO 

.10 

3.50 

5.20 


12.00 


Subpart  6— Reports 

S286.41    Reports  controL 

(a)  General.  The  reporting 
requirement  outlined  ia  this  subpart  is 
assigned  Report  Control  Symbol  00- 
PA(A)1365. 


9286.43    Anniialrsport! 

(a)  Reporting  time.  Each  DoD 
Component  shall  prepare  statistics  and 
accumulate  paperworit  for  the  preceding 
calendar  year  on  those  items  prescribed 
for  the  annual  report  and  submit  them  in 
duplicate  to  the  ASD(PA)  on  or  before 
each  February  1.  Existing  DoD 
standards  and  registered  data  elements 
are  to  be  used  for  all  data  requirements 
to  the  greatest  extent  possible  in 
accordance  with  the  provisions  of  DoD 
Directive  5000.11*  ^  The  standard  data 
elements  are  contained  in  OoO  5000.12- 
M»«. 

(b)  Annual  report  content  The 
following  instructions  and  attached 
format  shall  be  used  in  preparing  the 
annual  report 

(1)  Item  1 — (i)  Completed  public 
requests.  Enter  the  total  number  of  FOLA 
requests  received  and  responded  to 
during  the  reporting  period. 

(ii)  Completed  reportable  requests. 
Enter  the  niunber  of  actions  taken  on  a 
completed  public  request.  To  arrive  at 
this  figure,  count  the  niunber  of  blocks 
checked  in  Item  (b)(l]0)  of  the  Annual 
Report  Worksheet  (see  paragraph  (d)  of 
this  section)  for  each  request  processed. 

(Note:  This  figure  will  be  equal  to  or 
greater  than  Item  (b)(l](i]]. 

(iii)  Number  of  requests  denied  Enter 
the  number  of  FOIA  requests  which 
were  denied  in  whole  or  in  part  based 
on  one  or  more  of  the  nine  FOIA 
exemptions. 

(iv)  Other  reason  responses.  Enter  the 
number  of  FOIA  requests  in  which  you 
were  unable  to  providte  the  requested 
information  based  on  an  "Other 
Reason"  response  (See  Item  (b)(2)(iii)  of 


>  ■  See  footnote  1  to  f  2Be.l{a). 
■*  See  footnote  2  to  f  28B.r(d). 
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this  section  for  an  explanation  of  "Other 
Reason"  responses). 

(v)  Total.  Enter  the  sum  of  Items  (b) 
(l)(iii)  and  (l)(iv)  of  this  section. 

(2)  Item  2— {i)  Exemptions  invoked  on 
initial  determinations.  Identify  the 
exemption(s)  claimed  for  each  request 
that  was  denied  in  whole  or  in  part 
Since  more  than  one  exemption  may  be 
claimed  when  responding  to  a  single 
request  this  number  will  be  equal  or 
greater  than  that  of  Item  (b)(l)(iii)  of  this 
section. 

(ii)  "(b)(3)"  statutes  invoked  on  initial 
determinations.  Identify  the  statute(s) 
cited  when  you  claimed  a  "(b)(3)" 
exemption.  Cite  the  specific  sections 
when  invokuig  the  Atomic  Energy  Act  of 
1954,  or  the  National  Securify  Act  of 
1947. 

(iii)  Initial  request  other  reason 
responses.  Identify  the  "other  reason" 
response  cited  when  responding  to  an 
FOIA  request  and  enter  the  niunber  of 
times  each  was  claimed. 

(A)  Transferred  requests.  Enter  the 
number  of  times  a  request  was 
transferred  to  another  DoD  Component 
or  Federal  Agency  for  action. 

(B)  Lack  of  records.  Enter  the  number 
of  times  a  search  of  files  failed  to 
identify  records  responsive  to  subject 
request  and  there  was  no  statutory 
obligation  to  create  a  record. 

(C)  Failure  of  requester  to  reasonably 
describe  record.  Enter  the  niunber  of 
times  an  FOIA  request  could  not  be 
acted  on  since  the  requester  failed  to 
reasonably  describe  the  record(8)  being 
sought. 

(D)  Other  failures  by  requester  to 
comply  with  published  rules  and/or 
directives.  Enter  the  number  of  times  a 
requester  failed  to  follow  published 
rules  concerning  time,  place,  fees,  and 
procedures. 

(E)  Request/appeal  withdrawn  by 
requester.  Enter  the  number  of  times  a 


requester  withdrew  a  request  and/or 
appeal. 

(F)  Not  an  agency  record.  Enter  the 
number  of  times  a  requester  was 
provided  a  response  indicating  the  ' 
requested  information  was  not  an 
agency  record. 

Total:  Enter  the  sum  of  columns  (b)(1) 
through  (6).  The  total  will  be  equal  to  or 
greater  than  Item  (b)(l)(iv)  of  this 
section  since  more  than  one  other 
reason  response  may  be  claimed. 

(3)  Item  3— Initial  denial  authorities 
(IDAS  by  participation)— {{)  Total  IDAs 
authorized.  Enter  the  total  number  of 
IDA'S  at  your  activify. 

(ii)  Individuals  involved  in  adverse 
determinations.  Enter  the  name,  grade, 
activify  and  title  of  each  individual  who 
signed  a  partial  and/or  total  denial 
response  and  cite  the  number  of 
instances  of  participation. 

(4)  Item  4:  Number  of  appeals  and 
results— M/mAer  of  Appeals.  Enter  the 
disposition  of  appeals  under  the 
appropriate  category  and  then  the  total. 

(5)  Item  5— (i)  Exemptions  invoked  on 
appeal  determinations.  Identify  the 
exemption(8)  claimed  for  each  appeal 
that  is  denied  in  whole  or  part  Since 
more  than  one  exemption  may  be 
claimed  when  responding  to  a  single 
appeal,  this  number  will  be  equal  to  or 
greater  than  the  total  listed  in  Item  (b)(4) 
of  this  section. 

(ii)  Statutes  invoked  on  appeal 
determinations.  Identify  the  8tatute(8) 
cited  when  you  claimed  a  "(b)(3)" 
exemption. 

(iii)  Other  reasons  cited  on  appeal 
determinations.  Identify  the  "other 
reason"  response  when  responding  to  an 
appeal  and  enter  the  number  of  times 
each  was  claimed  and  the  total. 

(6)  Item  6— Participation  of  appellate 
authorities  (those  responsible  for 
denials  in  whole  or  in  part).  Enter  the 
name,  grade,  activify,  and  title  of  each 
individual  who  signed  a  partial  and/or 


total  denial  response  and  cite  the 
number  of  instances  of  participation. 

(7)  Item  7— Court  opinions  and  action 
taken.  Briefly  describe  the  results  of 
each  suit  the  Judge  Advocate  General 
and/or  the  General  Counsel  participated 
in  during  the  ccdendar  year.  Provide  a 
copy  of  each  final  court  opinion  or 
order. 

(8)  Item  8— FOIA  implementation 
rules  or  regulations.  List  all  changes  or 
revisions  of  rules  or  regulations  affecting 
the  implementation  of  the  FOIA 
Program,  followed  by  the  Federal 
Re^ster  reference  (volume  ntnnber. 
date,  and  page)  that  announces  the 
change  or  revision  to  the  pubUa  Append 
a  copy  of  each. 

(9)  Item  9— FOIA  instructional  and 
educational  efforts.  Report  what  training 
and/ or  seminars  your  activify  has  given 
or  attended  during  tiiis  reporting  period. 

(10)  Item  la-ii)  Cost  of  routine 
request  Some  reporting  activities  shall 
find  it  economical  to  develop  an  average 
cost  factor  for  processing  repetitive 
routine  requests  rather  than  tracking 
costs  on  each  request  as  it  is  processed. 
This  section  provides  for  that  economy, 
but  care  must  be  exercised  so  that  costs 
are  comprehensive  to  include  a  25 
percent  overhead,  yet  are  not  dupUcated 
elsewhere  in  the  report. 

(ii)  Personnel  costs  (civilian  and 
military) — (A)  Direct  costs  of  personnel 
assigned  tOIA  duties  based  upon 
estimated  payroll  manyears  by  grade. 
Personnel  costs  are  reported  in  two 
ways.  This  section  uses  a  manyear/ 
wage  type  of  costing  by  grade.  To 
achieve  this  computation,  identify  those 
individuals  who  are  primarily  involved 
in  the  planning,  program  management 
and/or  administrative  handling  of  FOIA 
requests.  Use  DoO  7220.9-M  >*  for 
military  personnel  and  Office  of 
Personnel  Management  salary  table  for 
civilian  personnel  to  identify  salaries. 

Sample  Computation: 


Grade 


0-5 

0-1 

QS-12... 
GS-5..... 


Number  of 


>  To  detemiine  the  manyear  computation:  Add  the  total  percentages  of  time  and  divMe  the  percenUige  by  100. 


Salary 


S50,000 
21.000 
35,000 
18,000 


•Sir 


10 
30 

so 

50 


Costs 


S5,000 

6,000 

17,500 

.to  9,000> 


Sample  Computation;  Manyears =140 
percent  divided  by  100=1.4  manyears. 

(B)  Direct  costs  for  other  personnel 
involved  in  processing  request  not 
included  above  upon  accumulation  of 
total  hourly  data.  This  section  accounts 


for  all  other  personnel  (not  reported 
above)  who  are  involved  in  processing 
FOIA  requests.  Enter  the  total  hourly 
cost  for  each  area.  Only  search,  review, 
and  reproduction  costs  may  be  recouped 
fiom  the  requester.  Review  costs  may 


only  be  recouped  fiom  commercial 
requesters.  In  the  case  of  collections 
resulting  from  release  of  technical  data, 
all  reasonable  costs  for  search  and 
reproduction  may  be  recouped  (see 
§286.37). 


'*  See  footnote  2  to  {  286.7(d). 


I 
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(1)  Search  time  coeL  This  inchides 
oiUy  tlKMe  direct  costs  associated  with 
time  spent  looking  for  material  that  is 
responsive  to  a  request,  including  line- 
by-bne  identification  of  material  within 
a  document  to  detennine  if  it  is 
responsive  to  the  request  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming, 

(2)  CJassifioation  review  costs.  This 
includes  all  direct  costs  incurred  during 
the  process  of  examining  documents 
located  in  response  to  a  commercial  use 
request  to  determine  whether  any 
portion  of  any  document  located  is 
permitted  to  be  withheld.  It  also 
includes  processing  any  documents  for 
disclosure;  e.g.,  doing  aU  that  is 
necessary  to  excise  them  and  otherwise 
prepare  diem  for  release.  It  does  not 
include  time  spent  resolving  general 
legal  or  pohcy  issues  regarding  the 
application  of  exemptions. 

(3)  Coordination  and  approval/denial 
decision  costs.  This  includes  all  costs 
involved  in  coordinating  the  release/ 
denial  of  documents  requested  under  the 
FOIA. 

(4)  Correspondence  and  form 
preparation  costs.  This  includes  all  costs 
involved  in  typing  responses,  filling  out 


forms  and/or  logbeoks,  supplies,  etc^  to 
respond  to  an  FOIA  request. 

(5)  Other  activity  costs.  This  includes 
all  other  processing  costs  not  covered 
above,  such  as  processing  time  by  the 
mail  room. 

Total  Manhour  Costs:  Enter  the  sum  of 
paragraphs  (b)(10)(ii)(B)  [1]  Haou^  [S] 
of  this  section. 

(C)  Application  of  overhead.  The 
overhead  rate  is  25  percent  and  includes 
the  cost  of  supervision,  space  and 
administrative  support.  Add  items  1  and 
2,  then  multiply  tlie  siun  by  25  percent. 

(iii)  Other  case  related  costs.  Using 
the  fee  schedule,  enter  the  total  amounts 
incurred  in  each  area  to  process  FOLA 
requests. 

(iv)  Other  operating  costs.  Report  all 
other  costs  which  are  easily  identifiable, 
such  as:  per  diem,  operation  of  courier 
vehicles,  training  courses,  printing 
(indexes  and  forms),  long  distance 
telephone  calls,  special  mail  services, 
use  of  indicia,  etc. 

(v)  Summary.  The  summary  data 
provides  a  total  cost  figure  for 
administering  the  FOIA  Program  and  a 
recap  of  the  fees  collected. 

(11)  Item  11—  (i)  Formal  time 
extensions.  Enter  the  total  number  of 

tTEMl 


instances  in  which  it  was  necessary  to 
seek  a  formal  10  working  day  time 
extension,  because  of: 

(A)  Location.  The  need  to  search  for 
and  collect  the  requested  records  fivm 
another  activity,  that  was  separate  from 
the  office  processing  the  request 

(B)  Volume.  The  need  to  search  for, 
collect  and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  indicated  in  a  single 
request. 

(C)  Consultation.  The  need  for 
consultation  with  another  agency  having 
substantial  interest  in  the  material 
requested. 

(D)  Court  involvement  Where  court 
actions  were  taken  on  the  basis  of 
exhaustion  of  administrative  procedures 
because  the  department/activity  was 
unable  to  comply  with  the  request 
within  the  applicable  time  limits,  and  in 
which  a  court  allowed  additional  time 
upon  a  showing  of  exceptional 
circiunstances,  provide  a  copy  of  each 
court  opinion  and  coirt  order  containing 
such  an  extension  of  time. 

(ii)  Total.  Enter  the  sum  of  items  (b) 
(1)  through  (4)  of  this  section, 
(c)  Annual  report  format 


(A)  Complimi  Pubfc  Requwtt 

(B)  CompMsd  Reportable 
Requests 

(C)  Number  of  Requests  Denied 
(Partial  and  Total) 

(D)  Number  of  "Other  Reasons" 
Responses  Maoe 

(E)  Totsi  (C+D) 

tTEM2 

A.  Exemptions  Ctaiined  in  Denial  Letters: 

(bKD 

(bK2) 

(bX3) 

(bH4) 

(bXS) 

(bM6) 

ew<7) 

W<8) 

(W(B» 

Total 

B.  "(bKSr  StaMas  CMmed  DetM  Letters: 

List  of  "<bM3)"  Statutes  Claimed 

Number  of  Times  Ctted 

C  "Ottter  Raaaons"  OM  tn 
Resportse  to  R3IA  Requests 

1 

2 

3 

4 

S 

6 

Total 

« 

1 
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Item  3.— Denials  and  "Otheb  Reason"  Responses 


A.  Total  Number  of  CAs  AuSwiizad  to  Sign  Denial  Letters 


B.  List  of  Ail  IndMduals  Who  Signed  a  Denial  RespoiMe: 


Mamfi 

Rank 

Title 

Number  of  Instances  of  Participation 

Oltier 

Item  4 


A.  Number  of  Appeals  Receivad  and  Action  Taken: 


(1)  Granted  in  FuH 


(2)  Granted  in  Part 


(3)  Denied  in  Fun 


(4)  Total 


Items 


(b)(1) 

(bM2) 

(b)(3) 

(bK4) 

(bK5) 

(b)(6) 

(b)(7) 

(b)(8) 

(b)(9) 

Total 

B.  "(b)(3)"  Statutes  Invoked  on  Appeal  Determinations: 


List  of  "(b)(3)''  Statutes  Invoked 


Numt)er  of  Times  Cited 


C.  "Other  Reasons"  CHed  on 
Appeel  Determination 


Total 


Item  6 


A.  List  of  All  Individuals  Who  Signed  an  Appeal  Determination  Responsac 

Name 

Rank 

Title 

Number  of  Instances  of  Participation 

Exemption 

Other 

Item? 


A.  Court  Opinions  snd  Actions  Tsksn,  for  sxsmploc 


J.O.  Put)Kcyi.  Department  olVte  Amy,  CMI  No.  87-2600  (S.D.  Cal.)  On  January  1, 1987,  plaintiff  filed  suit  seeking  s  CID  investigation 
United  Stataa  Attorney  (or  possible  proeecution.  Plaintiff  is  a  former  Anriy  General  attorney.  Final  order,  May  1967,  ordered 
mvestigatkxi. 


was  being  pvMswed  by  the 
ol  msiority  of  CC  report  of 


ITEMS 


A.  FOIA  Implementatkx)  Rules  or  Regulattons  (Pul)lished  During  ttie  Reporting  Period): 


Document  MentlfKation 

Federal  Regiater  natawncea 

Number 

OM 

Paos 
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ITEM9 


A.  FCMA  Instructional  mi  Educational  Efforts: 

Course 

Sponsor 

Date 

Hours 

Item  10 


A.  Cost  of  Routine  Requests  Processed  (Number  of  reportable  requests  X  cost  faaior  per  request) . 


B.  Penonnet  Costs  (CMNan  and  Mimary): 
1.  Direct  costs  of  personnel  assignad  FOI  duties  based  upon  estimated  payroll  manyears  by  grade. 
TolaliManyears ™... „ _ „.. 


2.  Diract  costs  for  other  personnel  inwotved  in  processing  requests  not  included  above  based  upon  accumulation  of  total  hourly  data:., 
a  Search  Time  Costs „ _ 

b.  Classification  Review  and  Excising  Action  Costs „ _ _ 

c.  Coordination/ Approval/Denial  Decision  Costs „. _ _ „ _., 

d.  Correspondence  and  Form  Preparation  Costs « 

e.  Other  Activity  Costs- _ „ 

Total  Manhour  Costs „ „ „..  . 


3.  Application  of  Overhead  (Subtotal  1  +2)x25%  overhead . 
Total  of  Personnel  Costs „ _ 


C.  Other  Caae  Retorted  Costs: 
1.  Computer 


2.  Office  Copy  Reproduction. 

3.  Micfofiche  Reproduction.... 

4.  Cost  of  Printed  Records .... 

Total  of  Other  Costs 


D.  Other  Operating  Costs: 
1.  Reporting  Costs 
a.  Operational 


b-User. ..„.. 

c.  Overhead:  {a+b)x25% _ „ 

Z  Other  Costs  as  Directed  or  Which  can  be  Reasonably  Ascertained.^ 
Total  Other  Operating  Costs  (Subtotal  1  +2) 


E.  Summary: 
1.  Total  Costs  of  Sections  10A  through  100 
^  Amount  CoKectad  from  Requesters  during  this  Reporting  Period: 
a.  Search 

b.Copy _ 


c  Review.. 


d.  Total  Collected.. 


Cost 


Item  11 


A.  Formal  Time  Limit  Extension  Taken: 


(1)  Location 


(2)  Volume 


(3)  Consultation 


(4)  Court  Involvement 


B.  Total 


(d)  Annual  report  worksheet. 

a.  Action(8)  Taken  On  Completed  Public 
Requested 

Granted  in  Full 

Granted  in  Part 

Denied 


Other 


-Transferred 


i 


-Requester  failed  to  comply  with 


ick  of  Recoiris 
-Requester  faifed  to  reasonably 


established  rules/directivas 

Requester  withdrtw  request/appeal 

^ot  an  agency  redord 


describe  the  record 


b.  Completed  Reportable  Requests:. 


(Count  the  number  of  actioiu  checked  in  a. 
and  enter  total) 
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c.  Statutory  FOIA  Exemptions 

Invoked: 

(Enter  total  number  blocks  chedced  below] 
(b)(1) 


-(b)(2) 
-(b)(3) 
-(b)(4) 
-(b)(5) 
-(bH6) 
-(b)(7) 
-(b)(8) 
-(b)(9) 


d.  Ust  of  (bK3)  Statutes  Invoked:- 

e.  Name.  Command  And  Title  Of 
Initial  Denial  Authority :  


f.  Remarks: 


Subpart  H— Educatton  and  Training 

9286.45    RMponaibntyandpurpoae. 

(a)  Responsibility.  The  Head  of  each 
DoD  Component  is  responsible  for  the 
establishment  of  educational  and 
training  programs  on  the  provisions  and 
requirements  of  this  part  The 
educational  programs  should  be  targeted 
toward  all  members  of  the  DoD 
Component,  developing  a  general 
understanding  and  appreciation  of  the 
DoD  FOIA  Program;  whereas,  the 
training  programs  should  be  focused 
toward  those  personnel  who  are 
involved  in  the  day-to-day  processing  of 
FOI  requests,  and  should  provide  a 
thorough  understanding  of  the 
procedures  outlined  in  this  part. 

(b)  Purpose.  The  purpose  of  the 
educational  and  training  programs  is  to 
promote  a  positive  attitude  among  DoD 
persoimel  and  raise  the  level  of 
understanding  and  appreciation  of  the 
DoD  FOIA  Program,  thereby  improving 
the  interaction  with  members  of  the 
public  and  improving  the  public  trust  in 
the  Department  of  Defense. 

(c)  Scope  and  principles.  Each 
Component  shall  design  its  FOIA 
educational  and  training  programs  to  fit 
the  particular  requirements  of  personnel 
dependent  upon  their  degree  of 
involvement  in  the  implementation  of 
this  part.  The  program  should  be 
designed  to  accompUsh  the  following 
objectives: 

(1)  Familiarize  personnel  with  the 
requirements  of  the  FOIA  and  its 
implementation  by  this  part. 

(2)  Instruct  personnel  who  act  in  FOI 
matters,  concerning  the  provisions  of 
this  part  advising  diem  of  the  legal 
hazards  involved  and  the  strict 
prohibition  against  arbitrary  and 
capricious  withholding  of  iiiormation. 

(3)  Provide  for  the  procedural  and 
legal  guidance  and  instruction,  as  may 
be  required,  in  the  discharge  of  the 


responsibilities  of  initial  denial  and 
appellate  auth(mties. 

(4)  Advise  personnel  of  the  penalties 
for  noncompliance  with  the  FOIA 

(d]  Implementation.  To  ensure 
uniformity  of  interpretation,  all  major 
educational  and  training  programs 
concerning  the  implementation  of  diis 
part  should  be  coordinated  with  the 
Director.  F^edom  of  Infcmnation  and 
Security  Review,  OASD(PA). 

(e)  Uniformity  of  legal  interpretation. 
In  accordance  with  DoD  Directive  5400.7 
the  General  Counsel  of  the  Department 
of  Defense  shall  ensure  uniformity  in  the 
legal  position  and  interpretation  of  the 
DoD  FOIA  Program. 

Amiendlx  A  to  Part  286    Unified 
Conunaods;  Procesaing  ftocedwei  for 
FOI  Appeals 

1.  General 

a.  In  accordance  with  DoD  Directive  5400.7 
and  this  part  the  Unified  Commands  are 
placed  under  the  jurisdiction  of  the  Office  of 
the  Secretary  of  Defense,  instead  of  the 
administering  Military  Department,  only  for 
the  purpose  of  administering  the  Freedom  of 
Information  (FOI)  Program.  This  policy 
represents  an  exception  to  the  policies  in 
DoD  Directive  51003. 

b.  The  policy  change  above  authorizes  and 
requires  tiie  Unified  Commands  to  [vocess 
FOI  requests  in  accordance  with  DoD 
Directive  5400.7  and  DoD  Instruction 
5400.10  i*  and  to  forward  directly  to  the 
OASD(PA]  all  correspondence  associated 
with  the  appeal  of  an  initial  denial  for 
information  under  the  provisions  of  the  FOIA. 

2.  Responsibilities  of  commands 

Unified  Commanders  in  Chief  shall: 

a.  Designate  the  officials  authorized  to 
deny  initial  FOI  requests  for  records. 

b.  Designate  an  office  as  the  point-of- 
contact  for  FOI  matters. 

c.  Refer  FOI  cases  to  the  ASD(PA)  for 
review  and  evaluation  when  the  issues  raised 
are  of  unusual  significance,  precedent  setting. 
or  otherwise  require  special  attention  or 
guidance. 

d.  Consult  with  other  OSD  and  DoD 
Components  that  may  have  a  significant 
interest  in  the  requested  record  prior  to  a 
final  determination.  Coordination  with 
agencies  outside  of  the  Department  of 
Defense,  if  required,  is  authorized. 

e.  Coordinate  proposed  denials  of  records 
with  the  appropriate  Unified  Command's 
Office  of  the  Staff  ludge  Advocate. 

f.  Answer  any  request  fw  a  record  within 
10  working  days  of  receipt  The  requester 
shall  be  notified  that  his  request  has  been 
granted  or  denied.  In  unusual  circumstances, 
such  notification  may  state  that  additional 
time,  not  to  exceed  10  working  days,  is 
required  to  make  a  detennination. 

g.  Provide  to  the  ASD(PA)  when  the 
request  fw  a  record  is  denied  in  whole  or  in 
part,  a  copy  of  the  response  to  the  requester 
or  his  representative,  and  any  iotemal 


■*  See  footnote  1  to  |  28e.l(a). 


memoranda  that  provide  background 
information  or  rationale  for  the  denial. 

h.  State  in  tiie  response  that  the  decision  to 
deny  the  release  of  tfie  requested 
information,  in  whole  or  in  part,  may  be 
appealed  to  the  Assistant  Secretary  of 
Defense  (Public  Affairs),  the  Pentagon, 
Washington.  DC  20301-1400. 

i.  Upon  request  submit  to  ASD(PA)  a  copy 
of  the  records  that  were  denied  ASD(PA) 
shall  make  such  requests  when  adjudicating 
appeals. 

3.  Fees  for  FOI  requests 

The  fees  charged  for  requested  records 
shall  be  in  accordance  with  Subpart  F  <rf  this 
part. 

4.  Communications 

Excellent  communication  capabilities 
currently  exist  between  the  OA^PA)  and 
the  Public  Affairs  Offices  of  the  Unified 
Commands.  This  communication  capability 
shall  be  used  for  FOI  cases  that  are  time 
sensitive. 

5.  Reporting  requirements 

a.  The  Unified  Commands  shall  submit  to 
the  ASD(PA)  an  annual  report  The 
instructions  for  the  report  are  outlined  in 
subpart  G  of  this  part. 

b.  The  annual  report  shall  be  submitted  in 
duplicate  to  the  ASD(PA)  not  later  than  each 
February  1.  This  reporting  requirement  is 
assigned  Report  Control  Symbol  DD- 
PA(A)1385. 

Appendix  B  to  Part  286— AddiMMng  FOLA 
Requests 

1.  General 

a.  The  Department  of  Defense  includes  the 
Office  of  the  Secretary  of  Defense  and  the 
joint  Staff,  the  Military  Departments,  the 
Unified  Commands,  the  Defense  Agencies, 
and  the  DoD  Field  Activities. 

b.  The  Department  of  Defense  does  not 
have  a  central  repository  for  DoD  records. 
FOIA  requests,  therefore,  should  l>e 
addressed  to  the  DoD  Component  that  has 
custody  of  the  record  desired.  In  answering 
inquiries  regarding  FOIA  requests,  DoD 
personnel  shall  assist  requesters  in 
determining  the  correct  DoD  Component  to 
address  their  requests.  If  there  is  uncertainty 
as  to  the  ownership  of  the  record  desired,  the 
requester  shall  be  referred  to  the  DoD 
Component  that  is  most  likely  to  have  the 

.record. 

2.  Listing  of  DoD  component  addresses  for 
FOI  requests 

a.  Office  of  the  Secretary  of  Defense  and 
the  Joint  Staff.  Send  all  requests  for  records 
from  the  Iwlow  listed  offices  to:  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs),  ATTN:  Directorate  for  Freedom  of 
Information  and  Security  Review,  Room 
2C757,  The  Pentagon,  Washington,  DC  20301- 
I40a 

Executive  Secretariat 
Under  Secretary  of  Defense  (Policy) 
Deputy  Under  Secretary  of  Defense  (Policy) 
Deputy  Under  Secretary  of  Defense 
(Planning  ft  Resources) 
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Deputy  Under  Secretary  of  Defense  (Trade 
Security  Policy) 
Under  Secretary  of  Defense  (Acquisition) 
Assistant  Secretary  of  Defense  (Production 

a  Logistics] 
Assistant  Secretary  of  Defense  (Command. 
Control,  Communications,  and 
Intelligence) 
Assistant  to  the  Secretary  of  Defense 

(Atomic  Energy) 
Director  of  Defense  Research  and 

Engineering 
Director  of  Small  and  Disadvantaged 

Business  Utilization 
Director,  Program  Integration 
Comptroller  of  the  Department  of  Defense 
Assistant  Secretary  of  Defense  (Force 

Management  &  Personnel) 
Assistant  Secretary  of  Defense  (Health 

Affairs) 
Assistant  Secretary  of  Defense  (International 
Security  Policy) 
Deputy  Assistant  Secretary  of  Defense 

(European  k  NATO  Policy) 
Deputy  Assistant  Secretary  of  Defense 

(Negotiations  PoUcy) 
Deputy  Assistant  Secretary  of  Defense 
(Nuclear  Forces  &  Arms  Control  Policy) 
Assistant  Secretary  of  Defense  (International 
Security  Affairs) 
Deputy  Assistant  Secretary  of  Defense 

(African  Affairs) 
Deputy  Assistant  Secretary  of  Defense 

(East  Asian  &  Pacific  Affairs) 
Deputy  Assistant  Secretary  of  Defense 

(Inter-American  Affairs) 
Deputy  Assistant  Secretary  of  Defense 

(Near  East  ft  South  Asian  Affairs) 
Deputy  Assistant  Secretary  of  Defense 
(Policy  Analysis) 
Defense  Security  Assistance  Agency 
Assistant  Secretary  of  Defense  (Legislative 

Affairs) 
Assistant  Secretary  of  Defense  (Public 

Affairs] 
Assistant  Secretary  of  Defense  (Program 

Analysis  ft  Evaluation) 
Assistant  Secretary  of  Defense  (Reserve 

Affairs] 
Assistant  to  the  Secretary  of  Defense 

(Intelligence  Oversight) 
General  Counsel,  Department  of  Defense 
Director  of  Net  Assessment 
Director  of  Operational  Test  and  Evaluation 
Defense  Advanced  Research  Projects  Agency 
Strategic  Defense  Initiative  Organization 
Defense  Systems  Management  College 
National  Defense  University 
Armed  Forces  Staff  College 
Department  of  Defense  Dependents  Schools 
Uniformed  Services  University  of  the  Health 
Sciences 
b.  Department  of  the  Army.  Army  records 
may  be  requested  from  those  Army  officials 
who  are  listed  in  32  CFR  Part  518,  Appendix 
E  Send  requests  to  the  Army  Freedom  of 
Information  and  Privacy  Act  Division. 
Information  Systems  Command— Pentagon, 
ATTN:  ASQNS-OP-F,  Room  1148,  Hofbnan  L 
2481  Eisenhower  Avenue,  Alexandria,  VA 
22331-0301  for  records  of  the  Headquarters. 
U.S.  Army,  or  if  there  is  uncertainty  as  to 
which  Anny  activity  may  have  the  records. 

c  Department  of  the  Navy.  Navy  and 
Marine  Corps  records  may  be  requested  from 
any  Navy  or  Marine  Corps  activity  by 


addressing  a  letter  to  the  Commanding 
Officer  and  clearly  indicating  that  it  is  an  FOI 
request  Send  requests  to  Chief  of  Naval 
Operations,  Code  OP-09B30,  Room  5E521, 
Pentagon,  Washington.  DC  20350-2000,  for 
records  of  the  Headquarters,  Department  of 
the  Navy,  and  to  Freedom  of  Information  and 
Privacy  Act  Office,  Code  MI-3,  HQMC  Room 
4327,  Washington.  DC  10308-0001,  for  records 
of  the  U.S.  Marine  Corps,  or  if  there  is 
uncertainty  as  to  whicB  Navy  or  Marine 
activities  may  have  ths  records. 

d  Department  of  the  Air  Force.  Air  Force 
records  may  be  requested  from  the 
Commander  of  any  Air  Force  installation, 
major  command,  or  separate  operating 
agency  (ATTN:  FOIA  Office).  For  Air  Force 
records  of  Headquarters,  United  States  Air 
Force,  or  if  there  is  uncertainty  as  to  which 
Air  Force  activity  may  have  the  records,  send 
requests  to  Secretary  of  the  Air  Force,  ATTN: 
SAF/AADS(FOIA],  Washington,  DC  20330- 
1000. 

e.  Defense  Contract  Audit  Agency  (DCAAJ. 
DCAA  records  may  be  requested  from  any  of 
its  regional  offices  or  ftom  its  headquarters. 
Requesters  should  send  FOI  requests  to  the 
Defense  Contract  Audit  Agency,  ATTN: 
CMR,  Cameron  Statioa  Alexandria,  VA 
22304-6178,  for  records  of  its  headquarters  or 
if  there  is  uncertainty  as  to  which  DCAA 
region  may  have  the  records  sought 

f.  Defense  Communications  Agency  (DCA). 
DCA  records  may  be  rtquested  from  any 
DCA  field  activity  or  from  its  headquarters. 
Requesters  should  send  FOI  requests  to 
Defense  Communicatioos  Agency,  Code 
H104,  Washingtoa  DC  20305-2000. 

g.  Defense  Intelligence  Agency  (DIA).  FOI 
requests  for  DIA  records  may  be  addressed 
to  Defense  Intelligence  Agency,  ATTN:  RTS- 
IB,  Washingtoa  DC  20840-3299. 

h.  Defense  Investigative  Service  (DIS).  AU 
FOI  requests  for  DIS  records  should  be  sent 
to  the  Defense  Investi^itive  Service,  ATTN: 
V0020, 1900  Half  St,  SW.,  Washingtoa  DC 
20324-1700. 

i.  Defense  Logistics  Agency  (DLA).  DLA 
records  may  be  requested  from  its 
headquarters  or  from  any  of  its  field 
activities.  Requesters  ahould  send  FOI 
requests  to  Defense  Logistics  Agency,  ATTN: 
DLA-XA.  Cameron  Statioa  Alexandria.  VA 
22304-6130. 

j.  Defense  Mapping  Agency  (DMA).  FOI 
requests  for  DMA  records  may  be  sent  to  the 
Defense  Mapping  Agency,  8613  Lee  Highway, 
Fairfax,  VA  22031-2137. 

k.  Defense  Nuclear  Agency  (DNA).  FOI 
requests  for  DNA  records  may  be  sent  to  the 
Defense  Nuclear  Agency.  PubUc  Affairs 
Office,  Room  111,  Washingtoa  DC  20305- 
1000. 

L  National  Security  Agency  (NSA).  FOI 
requests  for  NSA  records  may  be  sent  to  the 
National  Security  Agency/Central  Security 
Service,  ATTN:  Q-43,  Fort  George  G.  Meade, 
MD  20755-6000. 

m.  Office  of  the  Inspector  General, 
Department  of  Defense  (IG,  DoDJ.  FOI 
requests  for  IG,  DoD  records  may  be  sent  to 
the  Department  of  Defense  Office  of  the 
Inspector  General,  Asiistant  Inspector 
General  for  Investigations,  ATTN:  FOL^ 
Coordinator,  400  Army  Navy  Drive, 
Arlington,  VA  22202. 


3.  Other  Addressees 

Although  the  below  organizations  are  OSD 
and  Joint  Staff  Components  for  the  purposes 
of  the  FOIA,  requests  may  be  sent  directly  to 
the  addresses  indicated. 

a.  Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  Director,  OCHAMPUS, 
ATTN:  Freedom  of  Information  Officer. 
Aurora.  CO  80045-8900. 

b.  Chairman,  Armed  Services  Board  of 
Contract  Appeals  (ASBCA).  Chairmaa 
Armed  Services  Board  of  Contract  Appeals, 
Hoffman  II.  200  Stovall  Street  Alexandria, 
VA  22332 

c.  U.S.  Central  Command.  U.S.  Central 
Command/CCAG,  MacDill  Air  Force  Base, 
FL  33608 

d.  U.S.  European  Command.  Records 
Administrator,  Headquarters,  U.S.  European 
Command/ECIl-AR(FOIA),  APO  New  York 
09128 

e.  U.S.  Southern  Command.  Attorney- 
Advisor  (International),  Headquarters  U.S. 
Southern  Command/SCSJA,  APO  Miami 
34003-0007 

f.  U.S.  Pacific  Command.  Adminisfrative  ft 
Security  Programs  Division  0147A),  Joint 
Secretariat  CINCPAC  Box  28,  Camp  H.M. 
Smith,  HI  96861-5025 

g.  US.  Special  Operations  Command.  U.S. 
Special  Operations  Command,  ATTN: 
Freedom  of  Information  Officer,  MacDill  Air 
Force  Base,  FL  33608 

h.  U.S.  Atlantic  Command.  Commander-in- 
Chief,  Atlantic  Command,  Code  ]00e,  Norfolk, 
VA  23511 

i.  US.  Space  Command.  Chief,  Records 
Management  Divisioa  Directorate  of 
Administratioa  United  States  Space 
Command,  Peterson  Air  Force  Base,  CO 
80914-5001 

4.  National  Guard  Bureau 

FOI  requests  for  National  Guard  Bureau 
records  may  be  sent  to  the  Chiet  National 
Guard  Bureau,  (NGB^AI)t  Pentagoa  Room 
2C362,  Washingtoa  DC  20)10^2500. 

5.  Miscellaneous 

U  there  is  uncertainty  as  to  which  DoD 
Component  may  have  the  DoD  record  sought 
the  requester  may  address  a  Freedom  of 
Information  request  to  the  Office  of  the 
Assistant  Secretary  of  Deff  nse  (PubUc 
Affairs],  ATTN:  Directorate  for  Freedom  of 
Information  and  Security  Review,  Room 
2C757,  The  Pentagoa  Washingtoa  DC  20301- 
1400. 

Appendic  C  to  Part  286    Litigation  Status 
Sheet 

1.  Case  Number ' 

2.  Requester 

3.  Document  Title  or  Description 

4.  Litigation  , 

a.  Date  Complaint  Filed 

b.  Court    ,  ' 
c  Case  File  Number  * 

5.  Defendants  (agency  and  individual) 

6.  Remarics:  (brief  explanation  of  what  the 

case  is  about) 


'  Number  used  by  Component  for  reference 
purposes. 
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7.  Court  Action 

a.  Court's  Finding 

b.  Disciplinary  Action  (as  appropriate) 

8.  Appeal  (as  appropriate) 

a.  Date  Complaint  Filed 

b.  Court 

c.  Case  File  Number' 

d.  Court's  Finding 

e.  Disciplinary  Action  (as  appropriate] 

Appendix  D  to  Part  286— Other  Reason 
Categories 

1.  Transferred  Requests 

This  category  applies  when. responsibility 
for  making  a  determination  or  a  decision  on 
caleitories  2, 3,  or  4  below  is  shifted  from  one 


Component  to  another,  or  to  another  Federal 
Agency. 

2.  Lack  of  Records 

This  category  covers  those  situations 
wherein  the  requester  is  advised  the  DoD 
Component  has  no  record  or  has  no  statutory 
obligation  to  create  a  record. 

3.  Failure  of  Requester  to  Reasonably 
Describe  Record 

This  category  is  specifically  based  on 
section  552(a)(3){a]  of  the  FOIA. 

4.  Other  Failures  by  Requesters  to  Comply 
with  Published  Rules  or  Directives 

This  category  is  based  on  section 
552(8)(3)(b]  of  the  FOL\  and  includes 


instances  of  failure  to  follow  pubhshed  rules 
concerning  time,  place,  fees,  and  procedures. 

5.  Request  Withdrawn  by  Requester 

This  category  covers  those  situations 
wherein  the  requester  asks  an  agency  to 
disregard  the  request  (or  appeal)  or  pursues 
the  request  outside  FOIA  channels. 

8.  Not  an  Agency  Record 

This  category  covers  situations  where  the 
information  requested  is  not  an  agency 
record  within  the  meaning  of  the  FOIA  and 

this  part. 

BHXMa  cow  iaie-ei-« 


33214  Fedarai  ReglrtBi  /  Vol  M.  No.  155  /  MondBy.  Angnrt  14. 1969  /  Rnleg  and  Regnlatiopg 


, 

APPENDIX    F.     TO    PART 

286 

- 

1 

RECORD  OF  FREEDOM  OF  INFORMATION  (FOI)  PROCESSING  COST 

FItMt  r**d  instruction  on  rtyrm  b»fon  eomphting  form. 

1.  RCQUCST  NUMSfll 

2.  TYPE  OF  REQUEST  (Xon«)                                 | 

3.  DATE  COMPUTED  (YYMMOD) 

a.  INITIAL 

b.  APPEAL 

4.     acnCAL  HOURS  (F-»6S4«nrfb«l0Mr) 

TOTM.  HOURS 
01 

HOURLY  RATt 

COST 
01 

a.  SEARCH 

X 

$12.00 

• 

b.  REVIEW /EXCISING 

•• 

c.  CORRESPONDENCE  AND  FORMS  PREPARATION 

d.  OTHER  AaiVITV 

S.     MOFESSMMAL  HOURS  rO-f-(M/G5-9-6S/6M-r5) 

TOTAL  HOUM 

HOURLY  RATI 
0) 

COST 
(3) 

a.  SEARCH 

X 

S2S.0O 

• 

b.  REVIEW /EXCISING 

M 

c.  COORDINATION  /  APPROVAL  /  DENIAL 

d.  OTHER  ACTIVITY 

«.     EXCCUnVE  HOURS  (O-TtGOGMtSKS  1  tndabon) 

TOTAiHOUaS 
(1) 

HOURLY  RAn 
<2) 

COST 
0) 

a  SEARCH 

X 

$45.00 

• 

b.  REVIEW /EXCISING 

•• 

C.  COORDINATION /APPROVAL /DENIAL 

7.      COMMJTER  SEARCH 

TOTAIMOOM 
(1) 

HOURLY  RATI 

u> 

COST 
(31 

a.   MACHINE   HOURS 

X 

• 

b.  PROGRAMMER /OPERATOR  TIME 

mm 

r-''r^:'i 

(1)  Clerical 

SI  2.00 

• 

(2)  PrOttlSKKial 

S2S.00 

• 

%.     OFFKE  COPY  REPRODUCTION 

(') 

X 

RATI 

U) 

COST 

D) 

a  PAGES  REPRODUCED 

.15 

• 

1 

«.     MICROFICHE  REPRODUCTION 

NUMMH 
(1) 

X 

RATt 

(0 

- 

COST 
(3) 

a  MICROFICHE  REPRODUCED 

.2S 

• 

10.   PRINTED  RECORDS 

TOTAL  PAGES 
(1) 

RATE 

0) 

COST 
(3) 

a.  FORMS 

X 

.02 

• 

b.  PUBLICATIONS 

4 

C.  REPORTS 

• 

11.   COMPUTER  COPY 

NUMBCK 
(1) 

AaUAL  COST 
U) 

COST 
(3) 

a.  TAPE 

X 

■ 

• 

b.  PRINTOUT 

• 

12.   AUDIOVISUAL  MATERIALS 

NUMKR 
(1) 

X 

ACTUAL  C0S1 
(2) 

r 
1     ■ 

COST 
(3) 

a.  MATERIALS  REPRODUCED 

1 

• 

13.                                                        For  FOI  Office  Use  Only 

1 

a    SEARCH  FEES  PAID 
b    REVIEW  FEES  PAID 

c.  COPY  FEES  PAID 

d.  TOTAL  PAID 

e    DATE  PAID  (YYMMDO) 

f.  TOTAL  COLLECTABLE  COSTS 

g.  TOTAL  PROCESSING  COSTS 
h.  TOTAL  CHARGED 

i.    FEES  WAIVED/REDUCED  (Xonc; 

Y« 

« 

1      *  OiargMblt  to  all  nqutttHS  afttr 
1         crHtria. 

appUcation  of  i 

^  toeot 

mm«fcta/r«q 

vtston 

L 

DD  Form  2086.  JUN  89 


Pnvious  edrt/ons  an  obso/ata. 


I01V1SI 
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APPENDIX  E  -   continued 


INSTRUCTIONS  FOR  COMPLETING  DD  FORM  2086 

This  form  is  used  to  record  costs  associated  with  the  processing  of  a  freedom^  Information  request. 


1.  REQUEST  NUMBER -First  two  digits  will  express  Calendar 
Year  followed  by  dash  (-)  and  Componem's  request  number, 
i.e.,  87-001. 

2.  TYPE  OF  REQUEST -Mark  the  appropriate  block  to  indicate 
initial  request  or  appeal  of  a  denial. 

3.  DATE  COMPLETED  -  Enter  year,  month  and  day.  i  e , 
870621. 

4.  CLERICAL  HOURS  -  For  each  applicable  activity  category. 
enter  time  expended  to  the  nearest  IS  minutes  m  the  total 
hours  column.  The  activity  categories  are: 

Search -Time  spent  in  locating  from  the  files  the  requested 
information. 

Review  /  Excising  -  Time  spent  reviewing  the  document 
content  and  determining  if  the  entire  document  must  retain  its 
cFassification  or  segments  could  bt  excised  thereby  permitting 
the  remainder  of  the  document  to  be  declassified  in  reviews 
for  other  than  classification,  FOI  exemptions  2  through  9  should 
be  considered. 

Correspondence  and  Forms  Preparation  -  Time  spent  in 
preparing  the  necessary  correspondence  and  forms  to  answer 
the  request. 

OtiMr  Activity  -  Time  spent  m  activity  other  than  above, 
such  as,  duplicating  documents,  hand  carrying  documents  to 
other  locations,  restoring  files,  etc. 

-  Multiply  the  time  in  the  total  hours  column  of  each 
category  by  the  hourly  rate  and  enter  the  cost  figures  for  each 
category. 

5.  PROFESSIONAL  HOURS  -  For  each  applicable  activity 
category,  enter  time  expended  to  the  nearest  IS  minutes  in  the 
total  hours  column.  The  activity  categories  are: 

Search  /  Review  /  Excising,    and    Other    Activity  -  See 

explanation  above. 

Coordhmion  /  Approval  /  Denial  -  Time  spent  coordinating 
the  staff  action  with  interested  offices  or  agencies  and 
obtaining  the  approval  for  the  release  or  denial  of  the 
requested  information. 

-  Multiply  the  time  m  the  total  hours  column  of  each 
category  by  the  hourly  rate  and  enter  the  cost  figures  for  each 
category. 

C  EXECUTIVE  HOURS -For  each  applicable  activity  category, 
enter  the  time  expended  to  the  nearest  15  minutes  m  the  total 
hours  column.  The  activity  categories  are: 

Search /Review /Excising -See  explanation  above. 

Coordination /Approval /Denial -See  explanation  above. 

-  Multiply  the  time  m  the  total  hours  column  in  each 
category  by  the  hourly  rate  and  enter  the  cost  figures  for  each 
category. 

7.  COMPUTER  SEARCH  -  Enter  exact  computer  processing  value 
in  the  total  hours  column.  The  salary  scale  (equating  to  items  4 
and/or  5)  for  the  programmer  /  operator  executing  the  search 
will  be  recorded  as  part  of  the  computer  search  cost,  and 
entered  in  the  appropriate  block . 

-  Multiply  the  total  hours  by  the  hourly  rates  and  enter  the 
cost  figures.  Computer  search  will  be  based  on  direct  cost  of 
the  Central  Processing  Unit  input  /  output  devices,  and  memory 
capacity  of  the  actual  computer  configuration  used 


t.  OFFKE  COPY  REPRODUCTION  -  Enter  the  number  of  pages 
reproduced. 

-  Multiply  by  the  rate  per  copy  and  enter  cost  figures. 

*  t.     MICROFICHE    REPRODUCTION  -  Enter    the     number    of 
microfiche  copies  reproduced. 

-  Multiply  by  the  rate  per  copy  and  enter  cost  figures. 

10.  PRINTED  RECORDS -Enter  total  pages  in  each  category.  The 
categories  are: 

Forms  (tftdude  artf  type  of  printed  forms) 

Publications  (Include  any  type  of  bound  document,  such  as 
cffrectrven  regulations,  studies,  etc.) 

Raports  (Include  any  type  of  memorandum,  staff  action 
paper,  etc.) 

-Multiply  the  total  number  of  pages  in  each  category  by 
the  rate  per  page  and  enter  cost  figures. 

11.  COMPUTER  COPY  -  Enter  the  toUl  number  of  tapes  and/or 
printouts. 

-  Multiply  by  the  actual  cost  per  tape  or  printout  and  enter  cost 
figures. 

12.  AUDIOVISUAL  MATERIALS  -  Duplication  cost  is  the  actual  cost 
of  reproductr>g  ttte  material,  including  the  wage  of  the  person 
doing  the  work. 

13.  FOR  FOI  OFFKE  USE  ONLY - 

Search  Fees  Paid  -  Enter  toul  search  fees  paid  by  the 
requester. 

Review  Fees  Paid  -  Enter  total  review  fees  paid  by  the 
requester. 

Copy  Fees  Paid -Enter  the  total  of  copy  fees  paid  by  the 
requester. 

Total  Paid -Add  search  fees  paid  and  copy  fees  paid  Enter 
total  in  the  total  paid  block . 

Date  Paid- Enter  year,  month  and  day.  le.,  871024.  the  fee 
payment  was  received. 

Total  Collectable  Costs -Add  the  blocks  in  the  cost  column 
marked  wrth  an  asterisk  and  enter  total  in  the  total  collectable 
cost  block.  Apply  the  appropriate  waiver  for  the  category  of 
requester  prior  to  inserting  the  final  figure  Further  discussion  of 
chargeable  fees  is  contained  in  Chapter  VI  of  DoD  Regulation 
5400  7-R. 

Total  Processing  Costs -Add  all  blocks  m  the  cost  column 
and  enter  total  in  the  total  processing  cost  block  The  total 
processing  cost  in  most  cases  wiU  exceed  the  total  collecubie 
cost. 

Total  Charged  -  Enter  the  total  amount  that  the  requester 
was  charged,  taking  into  account  the  fee  waiver  threshold  and 
fee  waiver  policy 

Fees  Waived  /  Reduced  -  indicate  if  the  cost  of  processing 
the  request  was  waived  or  reduced  by  placing  an  'X'  in  the 
•Yes"  block  or  an  "x"  in  the  "No"  block. 
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APPEftPIX   P    TO   PART    286 


RECORD  OF  FREEDOM  OF  INFORMATION  (FOI)  PROCESSING  COST  FOR  TECHNICAL  DATA 

Mmm  n»d  imtntctiom  on  nvnt  btfor*  con^teting  form. 


1.  REQUEST  NUMBER 


7 


2.  TYPE  Of  REQUEST  (XongJ 

[   ».  INITIAL 


I 


4.  aOUCAL  HOURS  (E-S/GS-tandbtlow) 


■  SEARCH 


b  REVIEW /EXOSING 


C.  CORRESPONDENCE  AND  FORMS  PREPARATION 


d.  OTHER  AaiVITY 


9.  MINIMUM  CHARGE 


S.  MOFESSKMAL  WW5  (0-t   OSKS-i-GS/GMtS) 


a.  SEARCH 


b.  REVIEW /EXCISING 


C.  COORDINATION  /  APPROVAL  /  DENIAL 


d.  OTHER  AaiVITY 


«.  MINIMUM  CHARGE 


•.  EXECUTIVE  HOURS  (0-7/CS/6M-f&ESr«nd«bovcJ 


•  SEARCH 


b.  REVIEW /EXCISING 


cCOOROtHATION  /  APPROVAL  /  OEMAL 


d.  MINIMUM  CHARGE 


7.  COMPUTEM  SEARCH 


a.  MACHINE  HOURS 


b.  PROGRAMMER /OPERATOR  TIME 


Cl«ncal 


Professional 


1.  REPRODUCTION 


a.  AERIAL  PHOTOGRAPHS,  SPEOPKATIONS.  PERMITS.  CHARTS, 
BLUEPRINTS,  AND  OTHER  TECHNICAL  DOCUMENTS 


b.  ENGINEERING  DATA  (Mknfikn) 


Apcrturt  cards 

-  Silvtr  duplicatt  negativa,  per  card 

-  Wb«n  keypunched  and  verified,  per  card 
Diazo  duplicate  negative,  per  card 

-  When  keypunched  and  verHied.  per  card 


3S  mm  roll  film,  per  frame 


16  mm  roll  film,  per  frame 


Paper  prints  (engineering  drawings),  each 


Paper  reprints  of  mKrofilm  indices,  each 


c.  AUDIOVISUAL  MATERIALS  Qhsertacfua/cosf/nWoctP); 

d.  OTHER  TECHNICAL  DATA  RECORDS 


b   APPEAL 


TOTAL  HOUHS 
(1) 


T0TAI.MOUW 
(t) 


TOTM  HOUai 
II) 


TOTAl  M0U*S 


(U 


3.  DATE  COMPLETED  (YYMMDD) 


HOUdlY  WTE 


S13JS 


S  8J0 


HOURLY  MTf 


ACTUAL 

HOURLV 

RATE 


1/3  HOURLV  RATE 


HOUW.T  MTE 
(2) 


ACTUAL 

HOURIV 

RATE 


1/2  HOURLY  RATE 


HOUMT  MTE 
(21 


S11.2S  on  MMNMUM 


ACTUAL  0*  MMNMUM 


■Mf 

m 


$   2JS0 


JS 


.6S 


.75 


^5 


1.50 


.10 


COST 
(31 


COST 
(1> 


*OtT 

m 


(OST 

a 


Wl« 


Cost 


,3  '■^Ijt.-v^ 


-i- 


Charges  for  any  additional  services  not  specifically  provided  above  shall  be  made  by  components  at  the  following  rates: 


Minwium  charge  for  office  copy  (up  to  wr  images) 


Each  additional 


image 


Each  typewritten  page 


Certification  and  validation  with  seal,  each 


Hand-drawn  plots  and  sketches,  eech  hour  or  fraction  thereof 


S   3.50 


.10 


3.50 


5J0 


12.00 


a.  SEARCH  FEES  PAID 


b.  REVIEW  FEES  PAID 


C.   COPY  FEES  PAID 


OD  Form  2086-1.  JUN  89 


For  FOI  Office  Ust  Only 


'Cheigeeble  to  all  re^uetten. 


d.  TOTAL  PAID 

e.  DATE  PAID  (YYMMDD) 

f.  TOTAL  COLLEaABLE 
COSTS 


g.  TOTAL  PROCESSING 
COSTS 

h.  TOTAL  CHARGED 

I.    FEES  WAIVED/ 
REDUCED  (Xonej 


YES 


NO 


WMiisa 
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APPENDIX  F  -  continued 


INSTRUCTIONS  FOR  COMPLETING  DD  FORM  2086-1 

This  form  is  used  to  record  costs  assocwte<y  witft  tfte  processing  of  a  Freedom  of  Information  request  for  technical  data. 


1.  REQUEST  NUMBER -First  two  digits  will  express  Calendar 
Year  followed  by  dash  (-)  and  Component's  request  number. 
I.e..  87-001. 


2.     TYPE   OF   REQUEST  -  Mark    the    appropriate    block    to 
indicate  initial  request  or  appeal  of  a  denial. 


3.     DATE   COMPLETED  -  Enter  year,   month   and   day,    i.e., 
870621. 


4.  CLERICAL  HOURS -For  each  applicable  activity  category, 
enter  time  expended  to  the  nearest  IS  minutes  in  the  total 
hours  column.  The  activity  categories  are: 

Search  -  Time  spent  in  locating  from  the  files  the 
requested  information. 

Review  /  Excising  -  Time  spent  reviewing  the  document 
content  and  determining  if  the  entire  document  must  retain 
Its  classification  or  segments  could  be  excised  thereby 
permitting  the  remainder  of  the  document  to  be  declassified. 
In  reviews  for  other  than  classification,  FOI  exemptions  2 
through  9  should  be  considered. 

COnespondence  and  Forms  Preparation  -  Time  spent  in 
preparing  the  necessary  correspondence  and  forms  to  answer 
the  request. 

Other  Activity  -  Time  spent  in  activity  other  than  above, 
such  as,  duplicating  documertts,  hand  carrying  documents  to 
other  locations,  restoring  files,  etc. 

-  Multiply  the  time  in  the  total  hours  column  of  each 
category  by  the  hourly  rate  and  enter  the  cost  figures  for 
each  category.  Both  search  and  review  costs  are  chargeable  to 
the  requester. 


5.  PROFESSIONAL  HOURS  -  For  each  applicable  activity 
category,  enter  time  expended  to  the  nearest  IS  minutes  in 
the  total  hours  column.  The  activity  categories  are: 

Search  /  Review  /  Excising,    and    Other    Activity  -  See 

explanation  above. 

Coordination  /  Approval  /  Denial  -  Time  spent  coordinating 
the  staff  action  wrth  interested  offices  or  agencies  and 
obUining  the  approval  for  the  release  or  denial  of  the 
requested  Information. 

-Multiply  the  time  in  the  total  hours  column  of  each 
category  by  the  hourly  rate  and  enter  the  cost  figures  for 
each  category.  Both  search  and  review  costs  are  chargeable  to 
the  requester. 


0.  EXECUTIVE  HOURS -For  each  applicable  acttvlty  category, 
enter  the  time  expended  to  the  nearest  IS  minutes  in  the  total 
hours  column.  The  activity  categories  are: 

Search /Review /Excising  -  See  explanation  above. 

Coordination /Approval /Denial  -  See  explanation  above. 

-  Multiply  the  time  in  the  total  hours  column  in  each 
category  by  the  hourly  rate  and  enter  the  cost  figures  for  each 
category  Review  costs  are  chargeable  to  the  requester. 

7.  COMPUTER  SEARCH -Enter  exact  computer  processing  value 
In  the  toul  hours  column.  The  salary  scale  (equating  to  items  4 
and/or  5)  for  the  programmer /operator  executing  the  search  will 
be  recorded  as  part  of  the  computer  search  cost,  and  entered  in 
the  appropriate  block. 

-  Multiply  the  total  hours  by  the  computer  hourly  rates  and 
enter  the  cost  figures  Computer  search  will  be  based  on  direct 
cost  only  of  the  Central  Processing  Unrt,  input  /  output  devices, 
and  memory  capacity  of  the  actual  computer  configuration  used. 
This  amount  is  fully  chargeable  to  the  requester. 


8.     REPRODUCTION 

reproduced. 


Enter   the    number    of    pages    or    items 


-  Multiply  by  the  rate  per  copy  and  enter  cost  figures.  The 
entire  cost  is  chargeable  to  the  requester.  Reproduction  cost  for 
audiovisual  material  is  the  actual  cost  of  reproducing  the  material, 
including  the  wage  of  the  person  doing  the  work . 

9.     FOR  FOI  OFFKE  USE  ONLY  - 

Search  Feet  Paid  -  Enter  total  search  fees  paid  by  the 
requester. 

Review  Fees  Paid  -  Enter  toul  review  fees  paid   by  the 

requester. 

Copy  Fees  Paid -Enter  the  total  of  copy  fees  paid  by  the 
requester. 

Total  Paid -Add  search  fees  paid  and  copy  fees  paid.  Enter 
total  in  the  toul  paid  block. 

Date  Paid -Enter  year,  month  and  day,  i.e..  871024.  the  fee 
payment  was  received. 

Toul  CoOecUWe  Costs  -  Add  the  blocks  in  the  cost  column 
marked  with  an  asterisk  and  eirter  toUl  in  the  toul  collecubie 
cost  bkxk.  Only  search,  reproduction  and  printed  records  are 
chargeable  to  the  requester.  Further  discussion  of  collecubie  costs 
IS  contained  m  Chapter  VI.  Section  3,  DoO  Regulation  5400  7-R. 

Toul  Processing  Costs  -  Add  all  blocks  in  the  cost  column 
and  enter  toUl  in  the  total  processing  cost  block.  The  toul 
processing  cost  in  most  cases  will  exceed  the  toul  collecubie 
cost. 

Toul  Charged  -  Enter  the  total  amount  that  the  requester 
was  charged,  Uking  into  account  the  fee  waiver  threshold  and 
fee  waiver  policy. 

Fees  Waived/Redwcad-indicaU  if  the  cost  of  processing  the 
request  was  waived  or  reduced  by  placing  an  *X'  in  the  'Yes* 
block  or  an  'X'  in  the  'No'  bkxk. 


DD  Form  2086-1  Reverse,  JUN  89 

MLLMQ  COOK  M1»«t^ 


BEST  COPY  AVAILABLE 
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Appendix  G  to  Put  286— DoO  Freedom 
of  Infbnnatioa  Act  Program  Components 

Office  of  the  Secretary  of  Defenie/Ioint 
Staff/Unified  Command*,  Defeiue 
Agencies,  and  the  DoD  Field  Activitiea 

Department  of  the  Army 

DejMutment  of  the  Navy 

Department  of  the  Air  Force 

Defense  Communications  Agency 

Defense  Contract  Audit  Agency 

Defense  Intelligence  Agency 

Defense  Investigative  Service 

Defense  Logistics  Agency 

Defense  Mapping  Agency 

Defense  Nuclear  Agency 

National  Security  Agency 

Office  of  the  Inspector  General  Department 
of  Defense 
Dated  August  7, 1989. 

IkM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc  80^18764  Filed  S-ll-W.  8:45  am] 
I OOH  Mie-et-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartW 
IAMS-FRI.-3627-*] 

VoletlMy  Reguiationt  for  GMoHne  and 
Alcohol  Blende  Sow  in  Calendar  Yeere 
19M  and  Beyond 


R  Environmental  I>rotection 
Agency. 
action:  Notice  of  final  rulemaking. 


r.  This  notice  promulgates  a 
revision  of  the  gasoline  and  alcohol 
blend  volatility  regulations  promulgated 
on  March  22, 1989.  The  Reid  vapor 
pressure  (RVP]  standard  for  northern 
New  Mexico  during  the  month  of  August 
is  changed  from  9.0  pounds  per  square 
inch  (psi)  to  9.5  psL  This  revision  is 
being  made  based  on  a  reanalysis 
performed  in  response  to  a  petition  for 
modification  of  the  regulations  filed  by 
Giant  Industries,  Inc. 
WICIIVI DATI:  These  revisions  are 
effective  on  August  14, 1989. 
AOOmst:  Materials  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
No.  A-85-21.  This  docket  is  located  at 
the  Air  Docket  Room  M-ISOO, 
Waterside  Mall,  401 M  Street,  SW., 
Washington,  DC  20460.  The  docket  may 
be  inspected  between  8:30  a.m.  and 
12:00  noon  and  between  1:30  p.m.  and 
3:30  p.nL  on  weekdays.  As  iHovided  in 
40  CTR  part  2,  a  reasonable  fee  may  be 
charged  for  photocopying  dodcet 
materials. 

TOR  niRTHIR  etTONMATION  CONTACT: 
John  Cabaniss,  Office  of  Mobile  Sources 
(ANR-45S),  U.S.  Environmental 


Protection  Agency,  401 M  Street,  SW., 
Washington,  DC  20460.  Telephone:  (202) 
382-7647. 

SUrPLEMENTARV  INPORMATION:  On  June 
8, 1989,  Giant  Industries  Inc.  ("Giant") 
submitted  a  petition  for  modification  of 
the  gasoline  volatility  regulations 
promulgated  by  the  Environmental 
Protection  Agency  ("EPA"  or  "the 
Agency")  on  March  22, 1989.  54  FR 
11868.  Specifically,  Giant's  petition  asks 
the  Agency  to  revise  the  RVP  standard 
for  northern  New  Mexico  (i.e.,  the  area 
north  of  34*  latitude)  for  the  month  of 
August  from  9.0  psi  to  9.5  psi.  Giant 
argued  that  EPA's  action  in 
promulgating  a  9.0  psi  standard  for  this 
month  was  inconsistent  with  its 
treatment  of  other  areas  for  which 
volimtary  RVP  standards  established  by 
the  American  Society  for  Testing  and 
Materials  (ASTM)  allow  the  use  of  both 
Class  A  and  Class  B  RVP  fuels  during  a 
month.  Giant's  petition  states  that  while 
fiPA's  proposed  volatility  regulations 
would  have  required  all  such  "dual- 
classification"  areas  to  meet  the  more 
stringent  RVP  standard,  in  the  final  rule 
EPA  "fine-tuned"  its  classifications  so 
that  such  areas  witkout  ozone 
nonattainment  problems  would 
generally  be  required  to  meet  the  less 
stringent  standard  while  those  with 
ozone  problems  would  be  subject  to  the 
more  stringent  standard.  Northern  New 
Mexico,  Giant  claims,  is  the  sole 
exception  to  this  classification  scheme, 
in  that  although  ASTM  allows  both 
Class  A  and  Class  B  fuel  to  be  sold  there 
in  August  and  the  area  does  not  contain 
cuiy  ozone  nonattainment  areas,  EPA's 
regulations  impose  the  Class  A  RVP 
standard  (9.0  psi)  rather  than  the  Class  B 
standard  (9.5  psi).  Giant  specifically 
notes  that  adjacent  topographically  and 
geographically  comparable  areas 
(Colorado,  Utah  and  southern  Nevada) 
that  share  northern  New  Mexico's  fuel 
distribution  area  have  been  treated 
differently  in  this  respect  Giant  asserts 
that  this  inconsistency  places  it  in  a 
competitive  disadvantage  relative  to 
others  in  the  refining  industry  in  terms 
of  compliance  with  EPA's  gasoline  RVP 
specifications.  The  company  also 
asserts  that  the  costs  of  compliance  are 
large  for  a  small  refiner  such  as  Giant 

B'A  has  reviewed  Giant's  petition 
and  has  found  that  revision  of  the 
August  standard  is  appropriate.  Under 
the  Agency's  most  recent  analysis  of 
ambient  air  quality  data,  no  area  in 
northern  New  Mexico  is  classified  as  a 
nonattainment  area  for  ozone. 
Furthermore,  a  review  of  RVP  standards 
adopted  in  the  final  rule  for  months  in 
which  the  ASTM  standards  allow  use  of 
both  Class  A  and  Class  B  gasoline 


indicates  that  the  Agency  promulgated 
its  Class  B  standard  (9.5  psi]  for  all  such 
months  except  for  August  In  northern 
New  Mexico.  Therefore,  the  Agency  has 
determined  that  it  is  appropriate  to  grant 
Giant's  petition  and  to  revise  the  August 
standard  for  northern  New  Mexico  from 
9.0  psi  to  9.5  psi. 

liie  Agency  has  determined  that  this 
action  is  not  a  "major"  rule  as  defined  in 
Executive  Order  (E.O.)  12291.  Therefore, 
a  regulatory  impact  analysis  has  not 
been  prepared.  This  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  under  E.O. 
12291.  Any  written  comments  from  0MB 
any  EPA  responses  to  such  comments 
have  been  placed  in  the  rulemaking 
docket. 

Under  section  60S  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  605, 1  certify  that 
the  regulatory  revision  promulgated  in 
this  notice  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities.  The  regulatory  revision 
is,  in  fact  being  made  in  re^onse  to  the 
request  of  a  small-sized  regional  refiner, 
and  it  is  expected  to  result  in  monetary 
savings  and  other  benefits  to  the 
requestor  and  similarly  situated  small 
entities.  Therefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared. 

lliis  rulemaking  does  not  include  any 
new  information  collection 
requirements.  Information  collection 
requirements  in  the  regulations 
promulgated  on  March  22, 1989,  were 
approved  by  OMB  under  the  Paperwork 
Reduction  Act  44  U.S.C  3501  et  seq., 
and  have  been  assigned  OMB  control 
number  2060-0178. 

The  Agency  finds  that  there  is  "good 
cause"  under  the  Administrative 
Procedure  Act  5  U.S.C.  553  (b)  and  (d), 
to  promulgate  this  rule  without  prior 
notice  and  public  comment  and  to  make 
this  rule  effective  immediately.  "Good 
cause"  exists  because  it  is  impracticable 
to  provide  for  notice  and  comment  and 
to  establish  an  effective  date  at  least  30 
days  after  publication,  prior  to  the 
August  1989  period  for  which  the 
regulatory  revision  has  been  requested. 
Furthermore,  because  this  action 
establishes  a  less  stringent  RVP 
standard  for  northern  New  Mexico  in 
August  than  the  current  regulatoiy 
standard  and  therefore  "relieves  a 
restriction,"  "good  cause"  exists  within 
the  meaning  of  5  U.S.C  553(d). 

Authority  for  the  action  promulgated 
in  this  notice  is  granted  to  EPA  by 
sections  114,  211,  and  301  of  the  Clean 
Air  Act  (42  U.S.C.  7414  7545,  and  7601). 
Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  jidicial  review  of 
an  action  of  the  Administrator 
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promulgating  a  control  or  prohibition 
under  section  211  of  the  Act  may  be 
filed  only  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  Petitions  for  judicial  review  of 
this  action  must  be  filed  in  that  court  on 
or  before  October  13, 1989.  liis  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2)  of  the  Act.) 

List  of  Subjects  in  40  CFR  Part  80 

Fuel  additives.  Gasoline,  Motor 
vehicle  pollution.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  3, 1989. 
VWUiam  K.  Reilly, 
Administrctor. 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  tide  40  of  die  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  AOOmVES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sections  114, 211  and  301(a]  of 
the  Clean  Air  Act  as  amended,  42  U.S.C  7414, 
7545,  and  7601(a]. 

2.  The  table  in  $  80.27  is  amended  by 
revising  the  entry  for  "New  Mexico 
North  of  34*  Latitude"  to  read  as 
follows: 

§80.27   Controls  and  prahMtions  on 
gasoline  volatNlty. 


(a)* 


AppucABtx  Standards  > 


stats 


New  Mexico 
noi1t)o( 
34" 
latitude 


May     June     July     Aug.      SepL 


e.5       9.0       9.0       9.5 


9.5 


'  Standards  are  expressed  in  pounds  per  square 
inch(psO. 


[FR  Doc.  89-18834  Filed  8-11-89;  MS  am] 


40  CFR  Part  81 
[FRL-362t-2] 

Deeignatlon  Of 


forAirQuaKy 
Altainment  Statue 


AOENCr.  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Notice  of  Emal  rulemaking. 


SUMMART.  In  a  lune  29, 1988  (53  FR 
24454).  notice,  USEPA  proposed  to 
disapprove  a  request  from  the  State  of 
Wisconsin  to  revise  the  attainment 
status  designation,  at  40  Code  of  Federal 
RegulaUons  (CFRJ  81.35a  for  a  sub-dty 
area  in  the-City  of  Green  Bay,  Brown 
County,  Wisconsin,  from  secondary 
nonattainment  to  attainment  relative  to 
the  former  total  suspended  particulates 
(TSP)  National  Ambient  Air  Quality 
Standards  (NAAQS).  Under  die  Clean 
Air  Act  (CAA)  and  USEPA's  transitional 
particulate  matter  policy  (July  1, 1987, 52 
FR  24682),  TSP  designations  can 
continue  to  be  changed  if  sufficient  data 
are  available  to  warrant  such  a  change. 
USEPA  will  continue  to  process  TSP 
redesignation  requests  because  various 
regulatory  provisions  remain  tied  to  the 
TSP  attainment  status. 

USEPA  is  a  disapproving.  Wisconsin's 
redesignation  request  because  the 
Wisconsin  Department  of  Natural 
Resources  (WDNR)  failed  to  provide 
su^icient  evidence  that  (1)  the 
monitoring  data  were  representative  of 
worst-case  ambient  concentrations,  (2) 
emission  reductions  were  federally 
approved,  permanent  and  must  have 
resulted  in  the  decrease  in  ambient 
concentrations,  (3)  dispersion 
techniques  were  not  responsible  for  the 
improvement  in  air  quality.  These 
redesignation  criteria  are  contained  in 
an  April  21, 1983,  memorandum  entitled 
"Section  107  Designation  Policy 
Summary"  from  Sheldon  Meyers,  then 
Director,  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS),  and  a 
September  30, 1985,  memorandum 
entitled  'Total  Suspended  Particulate 
(TSP)  Redesignations"  from  Gerald  A 
Emison,  Director,  OAQPS. 
DATE:  This  final  rulemaking  becomes 
effective  September  13, 1989. 
ADDRESSES:  Copies  of  the  redesignation 
request  technical  support  documents 
and  the  supporting  air  quality  data  are 
available  at  the  following  addresses: 
U.S.  Environmental  Protection  Agency, 

Region  V,  Air  and  Radiation  Branch 

(5AR-26),  230  Soudi  Dearborn  Street 

Chicago,  Illinois  60604. 
Wisconsin  Department  of  Natural 

Resources,  Bureau  of  Air 

Management  101  Soudi  Webster. 

Madison,  Wisconsin  53707. 

KM  niRTHER  MTOIWATION  CONTACT: 

Uylaine  E.  McMahan.  (313)  885-6031. 
SUPPLEMENTARV  aponnATiON:  Under 
section  107(d]  of  the  CAA  the 
Administrator  of  USEPA  has 
promulgated  the  NAAQS  attainment 
status  for  all  areas  wit^  each  State. 
For  Wisconsin,  see  43  FR  8062  (March  3. 
1978),  43  FR  45093  (October  5, 1978).  and 
40  CFR  61.350.  These  area  designations 


are  subject  to  revision  whenever 
sufficient  data  become  available  to 
warrant  a  redesignation.  A  subcity  area 
of  &een  Bay,  Wisconsin,  was 
designated  as  not  attaining  the 
secondary  TSP  standard  On  July  23. 
1987,  pursuant  to  section  107(dK5)  of  die 
CAA  die  WDNR  requested  diat  die  sab- 
city  nonattainment  area  of  Green  Bay  * 
be  redesignated  to  attainment  trf  the  TSP 
NAAQS. 

For  arieas  designated  nonattainment 
for  TSP,  a  TSP  State  Implementation 
Plan  (SIP)  was  required  which  satisfied 
the  requirements  of  section  110(a)  and 
Part  D  of  the  CAA  including  assuring 
the  attainment  and  maintenance  of  die 
TSP  NAAQS.  USEPA  revised  die 
particulate  matter  standard  on  July  1. 
1987,  (52  FR  24634)  and  eliminated  die 
TSP  ambient  air  quality  standard.  The 
revised  standard  is  expressed  in  terms 
of  particulate  matter  with  nominal 
diameter  of  10  micrometers  or  less 
(PMio).  USEPA  will  continue  to  process 
redesignations  of  areas  from 
nonattainment  to  attainment  for  TSP  in 
keeping  with  past  policy,  because 
various  regulatory  provisions  such  as 
new  source  review  and  prevention  of 
significant  deterioration  are  keyed  to  the 
attainment  status  of  areas.  The  July  1. 
1987,  notice  (page  24682,  column  1) 
described  USEPA's  transition  policy 
regarding  TSP  redesignations.  According 
to  USEPA's  tamsition  policy.  TSP 
redesignation  requests  are  to  be 
reviewed  for  compliance  with  USEPA's 
redesignation  policies  issued  in 
memoranda  on  April  21, 1983,  and 
September  30, 1985.  These  are:  (1)  The 
monitoring  data  must  be  representative 
of  worst-case  ambient  concentrations. 
(2)  e.'nission  reductions  must  be 
federally  approved,  must  be  permanent 
and  must  have  resulted  in  the  decrease 
in  ambient  concentrations,  (3)  dispersion 
techniques  must  not  be  responsible  for 
the  improvement  in  air  quaJity. 

Based  on  these  criteria  USEPA 
proposed  to  disapprove  Wisconsin's 
redesignation  request  on  June  29, 1988, 
(53  FR  24454).  Conunente  on  Uiis  notice 
of  proposed  rulemaking  were  received 
from  WDNR.  ConunenU  and  USEPA's 
responses  are  provided  below: 

The  WDNR  comments  addressed 
three  basic  pointK  (1)  Misunderstanding 


■  rtw  CfMB  Bay  ■ob-dly  Mooodaiy  TSP 
nonattaimnant  an*  is  de&iad  aa  fdOowK 

NiMk  Green  Bay 

West  Comer  wast  MMon  St  AaUaad  AvB.  Botlh 
to  Mather  St  Waet  to  Cradcar  Siieet  aorth  0* 
Croclter  St  to  tfiriif  St.  tfaaa  to  Cieaa  Bay. 

South:  Comer  wast  Uaion  St,  and  AiUaad  Ave.. 
east  aloag  weal  Masca  St.  aad  trrim  Ave. 

East  Comer  west  Maaoa  St.  aad  buta  Ave.  aoilli 
along  Irvin  Ave.  le  Graai  Bay. 
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of  the  requirementa  for  approvable  TSP 
redesignations,  (2)  the  implementation 
of  Reasonably  Available  Control 
Technology  (RACT)  for  TSP  in  1983,  and 
(3)  a  request  to  act  promptly  on  the 
Wisconsin  PMw  SIP.  A  discussion  of 
each  item  follows: 

Miaunderstanding  of  Requirements — 
As  technical  support  for  Wisconsin's 
redesignation  requests,  WDNR  only 
submitted  the  Brown  County  monitoring 
data.  WDNR  received  the  impression 
that  the  monitoring  data  were  all  that 
was  necessary  from  a  July  1987 
conference  call  between  USEPA  Region 
V  and  the  Region  V  States. 

WDNR  misunderstood  the 
requirements.  The  PMm  regulations 
published  on  July  1, 1987  (52  FR  24682], 
clearly  state  that  "[redesignation] 
requests  will  continue  to  be  reviewed 
during  the  transition  period  for 
compUance  with  USEPA's  redesignation 
policies  as  issued  in  memoranda  from 
the  Director  of  the  Office  of  Air  Quality 
Planning  and  Standards,  April  21, 1983, 
and  September  3a  1985." 

Implementation  o//L4C7— According 
to  WDNR,  the  requirement  for  a  USEPA 
control  strategy  which  has  been  fiilly 
implemented  is  fulfilled  by  the 
Wisconsin  ISP  RACT  rules  as  approved 
by  USEPA  in  1983.  USEPA  disagrees 
because  the  RACT  rules  apply  only  in 
primary  nonattainment  areas.  In  the 
March  9, 1983,  Fednal  Regtotar  notice 
(48  FR  9880),  USEPA  took  no  action  on 
the  RACT  rules  for  secondary 
nonattainment  areas  in  Brown  (Green 
Day],  Dane  (Madison],  Douglas. 
Kenosha  (Kenosha],  Manitowoc 
(Manitowoc],  Marathon,  Racine, 
Winnebago,  and  Wood  Counties, 
because  WDNR  did  not  submit  a  plan 
for  attainment  and  maintenance  of  the 
TSP  NAAQS  in  these  areas.  The  WDNR 
would  have  had  to  state  specifically  that 
all  sources  are  in  compliance  with  the 
1972  SIP  and  note  those  specific 
federally  enforceable  emission 
decreases  from  mid-1970  emission  levels 
which  resulted  in  the  change  to 
attainment 

Wisconsin  PMw  Committal  SIP— 
WDNR  urged  prompt  action  on  their 
FMit  committal  SIP.  An  approved 
committal  SIP  would  allow  the 
redesignation  of  Green  Bay  without  the 
information  cuirenUy  required  under  the 
transistion  policy.  This  is  because  the 
transition  policy  applies  to  areas  which 
are  in  transition  from  TSP  to  PMio 
regulations.  Once  die  committal  SIP  is* 
approved,  the  PMi«  Group  Three  Areas, 
of  which  Green  Bay  is  a  part  are  no 
longer  in  bvnsition.  WDNR  submitted 
their  PMw  committal  SIP  on  April  3a 
1988.  USEPA  is  proceeding  with 
rulemaking.  WDNR  may  formally 


request  that  USEPA  redesignate  Green 
Bay  (and  other  Group  Three  Areas] 
concurrent  with  approval  of  the 
committal  SIP. 

Conclusion — USEPA  is  disapproving 
the  redesignation  request  for  a  sub-city 
nonattainment  area  of  Green  Bky, 
Wisconsin,  because  the  WDNR  did  not 
submit  sufficient  documentation  to 
demonstrate  that  (1)  the  monitoring  data 
were  representative  of  worst-case 
ambient  concentrations,  (2)  emission 
reductions  were  federally  approved, 
permanent  and  must  have  resulted  in 
the  decrease  in  ambient  concentrations, 
(3]  dispersion  techniques  were  not 
responsible  for  the  improvement  in  air 
quality. 

Under  section  307(b](l]  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  tn  die  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  13, 1989.  This  action 
may  not  be  challenged  later  in  the 
proceedings  to  enforce  its  requirements. 
(See  section  307(b](2).] 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  48  CFR  Part  81 

Air  pollution  contfol.  Environmental 
protection.  National  parks.  Wilderness 
areas. 

Authority:  42  U.S.C  7401-7642. 

Dated:  August  3, 1989. 
ValdasV.Adamkiu, 
Regional  Administrator. 
[FR  Doa  89-18838  Filed  B-11-89;  8:45  am] 
BUJNQ  cooc  ton  ro  ii 


FEDERAL  EMERGBICY 
MANAGEMENT  AGENCY 

44CFRPart64       I 

[Docket  NaFEMA  6844] 

Ust  of  Communltiae  Eligible  for  the 
Sale  Of  Flood  Ineurance 

AOfNCV:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 


r.  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFtP].  These 
communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  floodplain  management 
measures.  The  comnunities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 


EFFECTIVE  DATES:  The  dates  listed  in  the 
fourth  column  of  the  table. 

ADDRESS:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP]  at:  P.O.  Box  457.  Lanham. 
Maryland  20706.  Phone:  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Thomas.  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Admkiistration.  (202] 
646-2717.  Federal  Center  Plaza.  500  C 
Street  Southwest  Room  416. 
Washington.  DC  20472. 

8UFPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFTP].  enables  property  owners  to 
purchase  flood  insurtuioe  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  fit)m  fiiture  flooding. 
Since  the  communities  on  the  attached 
list  have  recentiy 'entered  the  NFIP. 
subsidized  flood  insuraace  in  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  commimities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map.  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  Usted  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b]  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance." 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  Federal 
Insurance  Administration,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 


Federal  Regiater  /  Vol.  54.  No.  155  /  Monday.  August  14,  1989  /  Rules  and  Regulattona         33221 


NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
commimities. 

List  of  Subjects  b  44  CFR  Part  84 

Flood  insurance  and  floodplains. 
§64.6    LM of  EHgMe ConHmmttlM. 


1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

AutiMrity:  42  U.8.C.  4001  et  seq.. 
Reorgnization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 


in  alphabetical  sequence  new  entries  to 
the  table. 

In  each  entry,  a  complete  chronology 
of  effective  dates  appears  for  each  listed 
community.  The  ent^  reads  as  follows: 


State 


Location 


Community 
Numbor 


Eftocthw  dato  authorizaSon/canoalatton  ct  i 
of  Flood  Insuranca  in  cofwnunrty 


Cunanl 


Wyofmng 

SouttiOakoia. 
Michigan 


Pennsylvania. 
Utah 

Pennsylvania. 

Louisiana 

Tennessee 

Texas 

Kentucky 

Otdahoma 

Texas 

Marytand 

Kansas 

Nebraska 

Texas.- 

Ohio 


Kentucky.. 
Kansas.-.. 


South  Dakota. 


Nebfaska.. 


Pennsytvania . 

Georgia 

Kentucky 

Texas 


Micragan_ 


Guernsey.  Toiwn  of  Platia  County. _.. 

MCuoOK  uoumy,  unnoorporaiea  Areas.. 
Au  Ores,  CKy  of,  Arenac  County 


York.  Towmship  of,  York  County 

CaiiMn  County,  Unincorporated  Areas . 


New  SewicMey,  Tovvnship  of,  Beaver  County.. 


CaMn.  vniage  of,  Winn  Parish 

Winchester,  Qly  of,  Franklin  County. 


Runge,  Ctty  of,  Karnes  County 

DrownsvMe,  Ctty  of,  Edmomon  County ..«..».. 
Bethel  Acres,  Tonwi  of,  Pot^ll>ato(nia  County.. 

Cherokee  County,  Unincorporated  Arsas 

Hood  County,  Unincorporated  Areas. — 


Middletown,  Town  of,  Frederick  County.. 


Laona,  City  of,  Doniphan  County 

Lodgepole,  Village  of,  Cheyenne  County.. 


Seagraves,  City  of,  Gaines  County.. 


Fort  Recovery,  Village  of,  Mercer  County.. 

FkxMa,  Village  of,  Heniy  County 

Gettysburg,  Village  of.  Drake  County 

Grand  RifMs,  Village  of,  Wood  County.... 
Hartford,  VHage  of.  Licking  County 


RadcSff,*  CMy  of.  Hardbt  County . 

Alaxandar,  Oty  of.  Rush  County 

Naloma,  CKy  of,  Oabome  County 

Mission,  Ctty  o(,  Todd  County  ................. 

Greensboro,  CMy  of.  Hale  County 

PMto  Canlsr,  VMaga  of,  PMte  County.. 

LJt)erty,  Township  of,  Bedford  County ..« 


Eatontoa  Clly  of.  Putnam  County „.. 

Knm  County,'  UnlnoorporBlad  Areas. 


WhMe  Oak,' Ctty  of,  Gregg  County 

Wiaa,  TownsNp  of,  IsabaSa  County....^. 
MRvMe,  Bdough  d,  CokMiMa  Cowity.. 


Dale  Cow%.  Unlneorporalsd  Areas.. 


560072 
460280 

260012 

421032 
490032 

422323 

220266 

470056 

481120 
210236 
400346 
480730 
480356 

240162 

200062 

310038 

460239 

390395 

390263 
390686 
380585 

390331 

210366 
200307 

200254 

460202 
010336 
310178 
421343 

130218 

210131 

480641 
260623 

421545 

010080 


June  2. 1969,  Emerg 

..„..do - 

July  26, 1973.  Emerg.;  May  17. 1989,  Reg.;  May 

17. 1989,  Susp.;  June  1, 1989,  Rein. 
August  1,  1973,  Emerg.;  May  17,  1989,  Reg.; 

May  17,-1969.  Susp.;  June  2, 1969.  Rein. 
November  27.   1974,  Emerg.;   November   15, 

1979,  Aeg.;  May  17.  1989,  Susp.;  June  7, 

1988,  Rein. 
December  2,  1975,  Emerg.;  March  2.  1989. 

Reg.;  March  2,  1969,  Susp.;  June  9.  1968. 


September  29.   1976.  Emerg.;  July  1.   1987, 

Reg.;  July  1, 1987.  Susp.;  June  2. 1989.  Rein. 
May  9,  1975.  Emerg.;  July  2,  1980.  Reg.;  June 

5. 1969,  Will  kS  awn. 

June  12, 1989.  Emerg.._ 

June  13, 1989.  Emerg 

June  16, 1969,  Emarg 

ite „ 

May  11.  1979.  Emerge  October  18.  1966.  Reg.; 

October  18, 1968,  Susp.;  Juno  16, 1989,  Rein. 
December  21. 1878,  Emerg.;  October  23, 1981, 

Reg.;  May  4.  1989.  Susp.;  Jiaw  27.  1989. 

ftain. 
May  6,  1976,  Emerg.;  January  7.  1977.  Reg.; 

June  5, 1989.  Susp.;  June  28, 1989.  Rein. 
July  1,  1975.  Emerg.;  September  27.  1985. 

Reg.;  June  5,  1969.  Susp.;  June  28.  1989. 

Rein. 
August  21,  1974,  Emerg.;  Febniary  19,  1966, 

Reg,;  September  2,  1968,  Susp.;  June  28, 

1989,  Rein. 
June  30, 1976.  Emerg.;  May  1. 1967.  Reg.;  May 

1, 1987,  Susp.;  June  21, 1989,  Rein. 
August  15,  1975.  Emsrg.;  June  5.  1989.  Reg.; 

June  S,  1989.  Susp.;  June  26, 1968,  Rein. 
March  18, 1976,  Emsrg^  January  4. 1985,  Reg.; 

June  5, 1989.  Susp.;  June  26. 1989.  Rein. 
February  19,  1975,  Emerg.;  May  2,  1983.  Reg.; 

June  S,  1989.  Su^).;  June  26, 1688,  Rein. 
December  29,  1976.  Emerg.;  Auguet  10.  1978, 

Reg.;  June  5,  1988,  Stop.;  June  26,  1969, 

July  6, 1988.  Emerg.;  July  6. 1989.  Reg — 

Mwch  17,  1976,  Emerg.;  July  5,  1989,  Wtth- 


1,  1975.  Emerge  Seplsmbar  27.  1085, 

Reg.;  June  5. 1969.  Susp.;  July  7. 1989.  Reia 
August  8,  1975.  Emerg.;  August  5,  1986,  Reg.; 

June  19, 1989,  Susp;  July  10, 1989,  Rein. 
Mwch  19, 1975.  Emerg.;  Auguet  19. 1965.  Reg.; 

Auguet  19, 1966,  Susp.;  July  10, 1968,  Rem. 
Mwch  31, 1975,  Emerg.;  June  19,  1988,  Susp.; 

July  10, 1989.  Rem. 
May  28,  1975,  Emerg.;  Seplembw  30,  1988. 

Reg.;  Seplembw  30,  1968,  Susp.;  July  10, 

1989  Rem. 
July  3, 1975,  Emerg.;  June  19. 1969.  Reg.;  June 

19, 1989.  Susp.;  July  13, 1969,  Rem. 
July  29, 1975,  Emerg.;  May  17. 1969.  Reg.;  May 

17, 1969,  Susp.;  July  5, 1969,  Rem. 
July  7, 1989,  Emwg 


July  18, 1888,  Emwg 

Seplembw  6.  1974,  Emwg.:  June  19,  1969, 

Reg.;  June  18,  1888,  Susp.;  July  14,  1988, 

Rem. 
Seplembw  10,  1975,  Emerg.;  July  4,  1988, 

Reg.:  July  4, 1989,  Susp4  Mt  18, 1888,  Rem. 


Nov.  12, 1876. 
May  17, 1960. 
May  17, 1988. 
Nov.  15, 1979. 

Mw.  2,  1980. 

July  1, 1987. 

July  2. 1980. 

Apr.  25,  1975. 
0018,1976. 
Dec  21. 1976. 
Dec.  27. 1988. 
OcL  18.1986. 

Oct  23, 1981. 

Jan.  7, 1977. 

Sept  27. 
1965.       ■ 

Feb.  19. 1986. 

May  1, 1967. 
Aug.  8, 1960. 
Jan.  4, 1985. 
May  2, 1983. 
Aug.  10. 1079. 

Feb.  14,  1975. 

Sept  27. 
1886. 
Aug.  S.  1988. 

Aug.  18, 1965. 

Dae.  20, 1874. 

SaptSO, 
1888. 

June  19. 1988. 

May  17. 1969. 

Aug.  22, 1975. 

June  19. 1968. 

July  4, 1989. 
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Location 


GOWWMniQf 


Eltocttvo  dsts  fluthmUstfon/ccncollrton  of  Mtf 
flf  Flocxl  Insursnco  in  coiwnunily 


CwiOTt 
ElteoliwMap 


Ohio «« 

ArfcanMt 


ONe. 


North  Dakota.. 
Pwvwytvanta  .. 

North  Dakota- 

CaRfomia^- 

Taxaa. 


Moody.  Town  of,  S*.  Qair  County ___ 

Evaaa  CNy,  Borough  of,  BuOer  County 

Ofton.  aty  of.  Lamb  County _ 

Ftorian,  VMtago  of.  Sabina  Parish .> 

Morgan  Cawnly.  IMnoorporalad  Araaa -... 

Okamah,  CSy  of.  Okfuikea  County .^ 

Garmantown,'  ViHaga  of,  Montgomery  County ._„ 

Brtar  Creak,  Township  of,  Coiumbta  County 

Mafcouma,  CHy  of,  Izard  County .., 

Cadv  Point,*  Town  of,  Cartarat  County. _.. 

VMnn  Parish,'  UrtncorporaiMl  Areas 

Fainriaw  Park,  Ctty  of.  Cuyahoga  County 

Velva.  CNy  of,  McHanry  County _. 

Huaton,  Townahip  of.  Centra  County _. 

Grand  ^orka  County,  Unincorpoeated  Areas -. 

Twemynina  Patma,  City  of,   San   Bernardino 

County. 
Marshal,  City  of,'  Hanlson  County _. 


0101 S7 

4202ie 

480696 
220326 
470138 

400429 

390411 

421548 

0S0348 
370465 
220369 
390106 

380051 

421195 

380033 
060734 
480319 


May  21.  1975.  Emerg.;  July  4.  1988,  Rag.;  .tuly 

4, 1969.  Susp.;  July  19. 1989.  Rein. 
DecemtMr  3.  1974,  Emerg.;  May  4,  1969  Reg.; 

May  4. 1989,  Susp.;  July  19, 1989,  Reia 

Juty  21,  1989,  Emerg _™«___ 

July  14. 1989.  Emerg;  July  14. 1989.  Reg...... 

June  3,  1962,  Emerg.;  March  1,  1967.  Reg.; 

March  4, 1988,  Susp.;  July  14, 1989,  Reia 
Auguat  1,  1977.  Emerg.;  August  1,  1987,  Reg.; 

August  1, 1987,  Susp.;  July  24, 1989,  Rein. 
Januaiy  18,  1975,  Emerg.;  July  2.  1961,  Reg.; 

June  5, 1989,  Susp.;  July  17.  1969,  Rein. 
August  8,  1975,  Eniarg.;  June  19,  1989,  Reg.; 

June  19, 1988,  Susp.;  July  25, 1989,  Reia 

July  28, 1969,  Emerg _ 

Juty  26, 1969,  Emerg.;  July  26, 1989,  Reg.... 

July  24. 1989.  Emerg.;  July  24,  1989,  Reg.... 

June  24, 1975,  Emerge  Febnjary  4,  1983,  Reg.; 

June  5, 1969,  Susp.;  July  26, 1989,  Reia 
March  28, 1975,  Emerg.;  August  15, 1977.  Reg.; 

Juty  4, 1989,  Susp.;  July  28,  1988,  Reia 
September  IS,  1975,  Emerg.;  June  5,  1869, 

Reg.;  June  5,  1989,  Susp.;  July  28,  1889, 

Reia 
May  13.  1974,  Emerg.;  May  1,  1986,  Reg.;  July 

4. 1969,  Susp.;  July  31, 1988,  Rein. 
July  27, 1989,  Emerg:  July  27, 1889,  Reg — 

July  17,  1874,  Emerg.;  September  16,  1B81, 
Reg.;  September  16,  1981,  Susp.;  July  28, 
1989,  Reia 


July  4, 1988. 

M«y  4, 1988. 

Oct  1,1976. 
Mar.  15, 196^ 
Mar.  1, 1967. 

Aug.  1, 1987. 

July  %  1961. 

June  18, 188a 

Apr.  11, 1875. 

June  5, 1885. 
f=eb.4, 1963. 

Aug.  15, 1977 

June  5, 1969. 

May  1, 1986. 


Sept  18. 
1981. 


>  Dactarad  Disaster  Aiaa. 

*  Adopted  Cartarsi  County's  FIRM  dated  August  19, 1965,  tor  floodplain  management  and  insurance  purposes. 
■  Adoptad  Hardkt  County's  FIRM  datad  Neiramber  4, 1968  for  floodptam  management  and  inauranoe  purposes. 

*  Adopted  San  BarnaidiiB  Ceui^'a  FIRM  dated  June  23, 1981,  for  fkxidpiain  management  and  insurance  purposes. 


Community 


Effective  data  authorlzatiori/cancellation  of  sale  of  ftood 
inauranca  in  oommursty 


Current  efftective  map 


III 


BwnaKla,  Bofough  of,  Cleai^eid  County «... 

Ferguaoa  Townahip  of.  Centra  County 

Lxmdondarry,  Townafiip  of,  Bedford  County  „„._..._ 
Pena  Townahip  of,  Qearflald  County ..._._....»..._ 
Soudi  Firankia  Township  of,  Washiiiglort  County.. 

Walker,  Townahip  of,  Cenbe  County 

Weal  SL  Oair,  Townahip  of,  Bedford  County 

naglanlV 

Georgia:  Oconee  County,  UnknorporMad  Araaa 

■wasNi^ipc  iius»ai  ueumy,  unaworporana  aiwb  ..._. 
MaglaiiVI 

Taxaa:  Denver  CKy,  City  of,  Yoakum  County 


Colorado:  Oak  Creek,  Town  of,  Routt  County . 

Region  X 

Idaho:  Glenna  Ferry,  Qty  of,  Ebnore  County_ 
Oregoa 

Crook  Cowily,  IMnooiporaM  Areas.. 

Jefferson  County,  Unincorporated  Areas. 
,  City  oi,  Jatfarsoe  County  _ 


PrkwvMe,  CNy  of.  Crook  County.. 


± 


420296 
420260 
421345 
421530 
422563 
421471 
421354 


130453 
260011 

480682 
080158 

160057 

410050 
410101 
410103 
410051 


July  17, 1989.  suspension 

..^..sto „. _. 

.do..»........~..............«-u 


...do.. 

..40. 


...do. 


..do.. 

...do. 
...do.. 
...do.. 
...do.. 


July  17, 1988. 
Juty  17, 1888. 
Juty  17, 1969. 
July  17,  1968. 
July  17, 1989. 
July  17,  1988. 

July  17,  i9ea 

July  17, 1969. 
July  17. 1888. 

July  17, 1889. 
July  17,  1888. 

juv  17,  i9ea 

Ju^  17, 1969. 
Ju^  17, 1988. 
JuV  17, 1888. 
Ju^  17, 1888. 


Coda  for  rsadbig  faurth  ookjmt  Eiaarg.— Dnargancy.  Reg.— Regular.  Susp.— Cuspensioa  Rein.— Reinstatement 


Harold  T.  Duiyee, 

Administntor,  Pedend  Ixsarance 
Administration. 

Isaued:  August  9. 1988. 
[FR  Doc.  89-18M3  Filed  8-11-88;  MS  an) 
■UJNQ  Cdoc  arifcaiJi 


44CFRPart64 

[Docket  No.  FEMA6M5] 

Suapanalon  of  Community  Eliglblltty 

AMNCY:  Federal  Emergency 
Managemmt  Agentiy,  FEMA. 


action:  Final  rule. 


summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  Natwod 
Flood  Insurance  Program  (NFIP).  that 
are  suspended  on  the  effective  dates 
listed  within  this  rule  because  of 
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noncompliance  with  the  floodplain 
management  requirements  of  tiie 
program.  If  FEMA  receives 
dociunentation  that  the  commimity  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFPECnvc  dates:  The  third  date 
("Susp.")  listed  in  the  fourth  column. 
FOR  PUNTHER  INFORMATION  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction. 
Federal  Insurance  Administration,  (202) 
646-2717,  Federal  Center  Plaza,  500  C 
Street  Southwest.  Room  416. 
Washington,  DC  20472. 

SUPPLEMENTARY  INFORMATION:  The 

National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
rettim.  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measiu«s  aimed  at  protecting  lives  and 
new  construction  from  ftiture  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended  (42 
U.S.C.  4022],  prohibits  flood  insurance 
coverage  as  authorized  imder  the 
National  Flood  Insurance  Program  (42 
U.S.C.  4001-4128]  imless  an  appropriate 
public  body  shall  have  adopted 
adequate  floodplain  management 
meastu«s  with  effective  enforcement 
measures.  The  communities  listed  in  this 
notice  no  longer  meet  that  statutory 
requirement  for  compliance  with 
program  regulations  (44  CFR  part  59  et. 
seq.].  Accordingly,  the  commimities  will 
be  suspended  on  the  effective  date  in 
the  fourth  column.  As  of  that  date,  flood 
insurance  will  no  longer  be  available  in 
the  community.  However,  some  of  these 
communities  may  adopt  and  submit  the 


required  documentation  of  legally 
enforceable  floodplain  management 
measures  after  this  rule  is  published  but 
prior  to  the  actual  suspension  date. 
These  communities  will  not  be 
suspended  and  will  continue  their 
eligibility  for  the  sale  of  insurance.  A 
notice  withdrawing  the  suspension  of 
the  commimities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
commtmity  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFTP 
servicing  contractor. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Hazard  Boundary  Map.  The  date  of  the 
flood  map,  if  one  has  been  pubUshed,  is 
indicated  in  the  fifth  column  of  the  table. 
No  direct  Federal  financial  assistance 
(except  assistance  pursuant  to  the 
Disaster  Relief  Act  of  1974  not  in 
connection  with  a  flood]  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  commimities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's  initial 
flood  insurance  map  of  the  community 
as  having  flood-prone  areas.  (Section 
202(a]  of  the  Flood  Disaster  Protection 
Act  of  1973  (Pub.  L  93-234),  as 
amended).  This  prohibition  against 
certain  types  of  Federal  assistance 
becomes  effective  for  the  communities 
listed  on  the  date  shown  in  the  last 
column. 

The  Administrator  finds  that  notice 
and  public  procediu>e  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  6- 


month,  90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
imless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  For  the 
same  reasons,  this  final  rule  may  take 
effect  within  less  than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b],  the  Administrator,  Federal 
Insurance  Administration,  FEMA 
hereby  certifies  that  this  rule  if 
promulgated  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  estabUshment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 
significant  economic  impact.  Any 
economic  impact  results  from  the 
community's  decision  not  to  (adopt) 
(enforce)  adequate  floodplain 
management,  thus  placing  itself  in 
noncompliance  of  ^e  Federal  standards 
required  for  community  participation.  In 
each  entry,  a  complete  chronology  of 
effective  dates  appears  for  each  listed 
community. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
PART  64— [AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Autbotity:  42  U.S.C.  4001  et.  seq.. 
Reorganization  IHan  No.  3  of  ig7&  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 

S  64.6    List  of  cNQiblc  connnunHlM. 


Location 


Community 
No. 


Effective  dale  auOwrliation/cancaHation  of  i 
of  flood  insurance  in  community 


Currerft  effective  map 
date 


Data  certain  federal 
\  no  longer 
linspecW 
fkxxl  twzard  areas 


B^.«^d«^  If 

nesNin  h 

New  York. 

Do 

Do — 

Do....- 

Do 

Do 

Do 

ReQlon  M 

Pannayivarsa . 


Athena,  VHtage  of  Greene 

County. 
Cairo,    Town    of    Greene 

County. 
CatskiS,  Village  of  Greene 

County. 
Clavarack,  Town  of  Coiun- 

t)ta  County. 
CoKsackia,   Town   Greene 

County. 
Coxsackie,       Village      of 

Greene  County. 
Athens,  Town  of  Greene 

County. 

Manns  Choice,  Borough  of 
Bedford  County. 


360285 

360286 
360287 
360173 
361115 
360288 
361117 

421325 


April  24,  1875  Emerg.;  September  6,  1969  Reg.; 

Saptambar  6, 1968  Susp. 
October  3,  1875  Emerg.;  September  6,  1868 

Reg.;  September  6, 1888  Susp. 
May  13,  1875  Emerg.;  September  6,  1868  Reg.; 

Septembers,  1868  Suap. 
April  9,  197S  Emerg.;  September  6,  1968  Reg.; 

September  6, 1868  Susp. 
December  12,  1875  Emerg.;  September  6,  1868 

Reg.;  September  6, 1969  Susp. 
November  IS,  1974  Emerg.;  December  2,  1963 

Reg.;  September  6, 1968  Susp. 
September  25,  1878  Emerg.;  September  3,  1882 

Reg.;  September  6, 1868  Susp. 

March  2,  1877  Emerg.;  September  6,  1888  Reg.; 
September  6, 1888  Suap. 


September  6, 1968.. 
September  6, 1969.. 
September  6, 1969.. 
September  6, 1969.. 
Septembers,  1969.. 
September  6, 1969.. 
September  6, 1969.. 

Septembers,  1969.. 


September  6. 1969 
September  6. 1969 
September  6. 1969. 
September  6. 1969 
September  6, 1969 
September  6, 1669. 
September  6. 1969 
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sw« 


Loeaflon 


Cofnvnunity 
No. 


EHKltM  (Ma  uMnUMHon/canutMkin  of  tale 
o<  flood  nauranoe  in  oommunily 


Current  aHecOva 
data 


Data  cortain  todBrel 

aaiMtanoa  no  tonoar 

•vaiaMa  in  apadal 

1h)od  hazard  areas 


Do 

Do 

Do 

Do 

Do ] 

Do 

Raftan  IV 

Kantuefcy 

ail  iHi  ^ — » -  - 

Do 

Do 

iV 


ONo 

Do 

Do 

Do...... 

Do 

Wnconain 

iVI 


Napier,  Tonmahlp  of  Bed- 
tofd  County. 

Sandy,  TownaWp  of  Oaw- 
Md  County. 

Snyder,  ToannMp  of  Jeffer- 
son County. 

fvnnHiQnn,    lownsnp    o* 

ConflMnoa,     Bofough    of 

SonwfSflt  County, 
tlopowvl,      Township      of 

BodfOfd  County. 

Clay  City.  Oty  of  Powo* 

County. 
Lae  County  IMncorporaM 

Areas. 
Ricnmond  County  Umncor- 


Arttansas. 
Do._ 

loim 


iX 


Arizona.. 
Do.. 


Sanford,  CNy  of  Lee  County. 


Auglaba  County  Unincorpo- 
rated Areas. 

Lyncntjurg,  VMage  of  Higfv 
tandOounly. 

Meroer  Puiwly  Unincorpo- 
ratad  Areas. 

VeraaiRea,  VHage  of  Darlta 
County. 

Wapakonata.  Qly  of  Aug- 
triza  County. 

Boaz.  Viii^e  of  Richland 
County. 

Stone  County  LMncoiporal- 

ed  Areas. 
Consr,     CRy     of     Baxter 

County. 
WHtiantaburg,  Oty  of  Iowa 

County. 

Pkna  County  Unincarporat- 
adAieas. 

Maui  County  Unincorporat- 
ed 


421348 
421191 
421735 
422451 
422043 
421339 

210195 
370331 
370348 
370143 

390761 
390271 
390392 
390142 
390023 
550357 

050465 
050011 
190427 

040073 
150003 


January  20,  1978  Emerg.;  September  6,  1969 

Reg.;  Septarnt)er  6, 1989  Suap. 
Juty  9,  1975  EmeiB.:  SeplemtMr  6,  1989  Reg.; 

SepteratMr  6. 1969  Susp. 
September  15,  1976  Emerg.;  Ssptomber  6.  1989 

Reg.;  September  6, 1989  Susp. 
September  30,  1976  Emerg.;  September  6,  1989 

Reg.;  September  6,  1989  Susp. 
IMvch  11,  1975  Enarg.;  Seplsmber  6, 1969  Reg.; 

SaplambarS.  19aeSusp. 
Juty  28,  1975  Emtrg.;  September  6.  1969  Reg.; 

September  6,  1989  Suap. 

March  22, 1976  Ernerg.;  September  6, 1989  Reg.; 

September  6, 19t9  Susp. 
October  4,  1978  Emerg.;  Seplsmber  6,  1989 

Reg.;  September6, 1988  Susp. 
September  6,  196S  Emerg.;  September  6.  1969 

Reg.;  September  6, 1989  Susp. 
June  26.  1978  Emerg.;  September  6,  1969  Rag.; 

SaplsfniMr  6, 1990  Suap^ 

August  29,   1985^  Emera:  September  6.   1989 

Reg.;  September  6, 1989  Susp. 
April  9,  1978  Emvg.;  September  8,  1989  Reg.; 

September  6, 1999  Susp. 
November  15,  1977  Emerg.;  September  6,  1989 

Reo;  September  6, 1969  Susp. 
September  16,  1975  Emerg.;  September  6.  1989 

Reg.;  Septemtter  6, 1989  Suap. 
June  17,  1975  Emerg.;  September  8,  1989  Reg.; 

September  6, 1966  Susp. 
November  26.  1976  Emarg.;  September  6.  1989 

Reg.;  September  6, 1960  Suep. 

Jwiuary  28,  1963  Emerg.;  Juty  >6,  1967  Reg.; 
September  6, 1969  Su^. 

Juty  2,  1975  Emeig.;  June  30,  1976  Reg.;  Sep- 
tember 6, 1969  Suap. 

ftowember  15,  19118  Eraerg.;  September  6.  1989 
Reg^  Septembet  6, 1888  Susp. 

October  2,  1974  Emerg.;  February  15, 1963  Reg.; 

SepteratMr  6, 19B9  Susp. 
September  18,  1971  Emerg.;  Juty  1,  1981  Reg.; 

September  6, 19B8Susp. 


September  6, 1989.... 
September  6, 1969.- 
September  6, 1989... 
September  6, 1989.- 
September  6, 1969.- 
September  6, 1989... 

September  6, 1989- 
September  6, 1989... 
Septemtier  6, 1969-. 
Septemt)er6, 1989.. 

Saptemt)er  8, 1969... 
September  6, 1989... 
Septemt>er  6, 1969... 
September  6, 1989.. 
September  6, 1989.. 
September  6, 1969.. 

Juty  16. 1987 

June30, 1978...„ 

September  6, 1969.. 

SeptemtMT  6, 1969- 
September  6, 1989.. 


September  8, 1989. 
September  6. 1968. 
Saptember  6, 1969. 
Septembers,  1969. 
September  6. 1989. 

S^pMffRMT  Dt  i909. 


Stptambar  6. 1969. 
September  6, 1969. 

September  6. 1989. 

September  6, 1969. 
September  6, 1968. 
SisptemlMr  6, 1969. 
September  6, 1969. 
September  6, 1969. 
Stoptemijer  6, 1989. 


Jtity  16^  1967. 
June  30, 1976. 
September  6, 1968. 

September  6, 1968. 
September  6, 1969 


LegerKl:  For  lourth  column:  Emerg.-greerger>cy;  Reg. -Regular  Susp.-Suspenaiort 


Harold  T.  Duryae.  Admiiilfllntor 

Fcocroi  iPSunfiCB  AootututTOtiWL 

Issued  August  9. 1980. 
[FR  Doc.  6»-18B«4  Filed  8-11-86:  6d4S  am] 

I  cooc  srit-si-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  ClMpter  I 

[Commoa  Carrlar  Docket  Na  67-7$.  FCC 
I9-19S1 

Provlelon  of  Aeronautical  Servicee  via 

thai 


Aomcv.  Federal  ConummicBtiMia 

Commission. 

action:  Final  rule. 


;  In  this  rulemaking 
proceeding,  the  Commission  determined 


how  international  aeronautical  mobile 
satellite  services  vie  the  International 
Maritime  Satellite  Organization 
(Iimiarsat)  will  be  provided  in  the 
United  States.  The  Commission 
concluded  that  the  public  interest 
requires  that  Inmarsat  international 
aeronautical  mobile  satellite  eervices  be 
made  available  to  ttsers  in  the  United 
States,  and  that  sudi  services  are  best 
suited  for  aircraft  that  are  in 
international  flight.  The  Commission 
further  foimd  that  the  form  of  U.S. 
participation  in  buaarsat  aeronautical 
services  shotdd  not  be  throo^  the 
competitive  access/ consortium 
mechanism  diet  wes  originally  proposed 
in  the  tiPRM  in  this  proceeding.  The 
Commission  concleded  instead  that  the 
best  means  of  both  promoting 
competition  in  the  provision  of  Inmarsat 
aeronautical  servioes  and  achieving 
timely  and  effective  U.S.  entry  into  the 


world  market  would  be  to  permit 
Comsat  to  be  the  U.S.  provider  of 
Inmarsat  space  segment  capacity  as 
ancillary  to  its  role  as  U.S.  Signatory 
and  operating  entity  for  Inmarsat 
maritime  services. 

EFFCCnVI  DATE  August  14, 1989. 

ADDRESSES:  Federal  Cemmunications 
Commission,  1919  M  Stoeet,  NW„ 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joel  Pearlman,  Intemalitmal  Policy 
Division,  Common  Caitier  Bureau,  (202) 
632-3214. 

SUPPIEMWTARY  INTOWiATlOW;  This  is  a 

suiamary  of  die  Commission's  Report 
and  Order  in  Common  Carrier  Docket 
No.  87-75.  FCC  88-185.  adopted  May  31. 
1989,  and  released  August  4, 1988. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
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c(^ying  diuing  normal  business  hoivs  in 
the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW^  Suite 
140,  Washington,  DC  20037. 

The  Commission  initiated  this 
proceeding  on  March  30, 1987,  with  the 
release  of  a  Notice  of  Proposed 
Rulemaking,  CC  Docket  No.  87-75  (52  FR 
13481, 4/23/87).  That  NPSM  requested 
comment  on  policy  alternatives  and 
related  issues  looking  toward  the 
establishment  of  a  domestic  structure  by 
which  U.S.  entities  may  access  Iiunarsat 
space  segment  to  provide  aeronautical 
services. 

The  proceeding  was  initiated  after  the 
Commission  denied  applications  of 
Comsat  to  provide  Inmarsat 
aeronautical  services  as  luilawful  under 
the  International  Maritime  Satellite 
Telecommtmications  Act  (Maritime 
Satellite  Act).  The  Maritime  Satellite 
Act  designates  Comsat  as  the  U.S. 
Signatory  and  operating  entity  within 
Inmarsat.  However,  bas^  on  the  record 
then  before  it,  the  Commission 
concluded  that  Comsat's  scope  of 
authority  under  the  Maritime  Satellite 
Act  is  limited  to  the  provision  of 
maritime  satellite  services  and  that 
Comsat's  role  in  Inmarsat  could  not  be 
expanded  to  include  exclusive  provision 
of  Inmarsat  aeronautical  services  absent 
Congressional  action. 

In  its  NPRM,  the  Commission 
tentatively  proposed  a  "competitive 
access"  policy  under  which  authorized 
U.S.  entities  would  make  their  own 
arrangements  with  Inmarsat  to  obtain 
space  segment  capacity  for  the  provision 
of  aeronautical  services.  The 
Commission  proposed  to  implement 
competitive  access  through  a  consortium 
which  all  U.S.  service  providers  would 
be  required  to  join.  The  consortitun  itself 
would  not  own  or  operate  facilities  or 
provide  services  to  customers.  These 
functions  would  be  undertaken  by 
consortium  members.  The  consorthun 
would  serve  as  a  second  U.S.  Signatory 
to  Iiunarsat  in  connection  with 
aeronautical  services  and  be  responsible 
for  fulfillment  of  each  consortium 
member's  obligations  under  the 
Inmarsat  Convention  and  Operating 
Agreonent  Comsat  would  continue  to 
be  the  U.S.  ^gnatory  for  maritime 
services.  The  Commissitm  recognized 
that  dual  signattmes  would  require 
amendments  to  the  buiarsat  Convention 
and  Operating  Agreement,  which 
require  that  each  administration  have 
only  one  signatory  in  the  organization. 


Since  this  amendment  procees  would 
take  considerable  time  to  implement,  if 
achievable  at  all.  the  Commisaion 
proposed  an  interim  arrangement  in 
which  Comsat  in  its  current  capacity  as 
the  sol^  U.S.  ^gnatory,  would  act  as 
a^nt  ftx  die  constRtium  to  Inmarsat. 
The  ctnnments  diet  we  received  by 
the  Commission  in  response  to  the 
consortium/competitive  access  proposal 
were  mixed.  Some  parties  believed  that 
instituting  the  competitive  access  aspect 
of  the  proposal  would  weaken  &e  U.S. 
vis-a-vis  foreign  competition;  others 
believed  that  it  is  necessary  to  achieve 
competition  among  U.S.  service 
providers.  Comsat  offered  an  alternative 
proposal  imder  which  it  would  provide 
customers  access  to  Inmarsat  space 
segment  capacity  for  aeronautical 
services  pursuant  to  flexible  access  and 
pricing  arrangements,  including  options 
of  on-demand  service,  monthly  leased 
service,  and  capitalized  leases.  The 
consortium  that  was  proposed  to 
implement  competitive  access  received 
both  opposition  and  support  from 
various  parties.  In  addition,  the  NPRM 
generated  several  alternative  proposals. 
There  was  virtually  no  support  for  the 
dual  signatory  aspect  of  the  NPRM 
proposal. 

Upon  review  of  the  record  in  the 
proceeding,  the  CommissicHi  concluded 
that  the  public  interest  requires  that 
Inmarsat  international  aenmautical 
mobile  satellite  services  be  made 
available  to  users  in  the  United  States.  It 
found  that  Inmarsat  aeronautical 
services  are  best  suited  for  aircraft  that 
are  in  international  flight  as  discussed 
above.  It  further  found  that  the  form  of 
U.S.  participation  in  Inmarsat 
aeronautical  services  should  not  be 
through  the  ctHupetitive  access/ 
consortiiun  mechanism  that  it  had 
proposed  in  the  NI^IM  in  this 
proceeding.  The  Commission  concluded 
that  it  wodd  not  be  in  the  public  interest 
to  adopt  at  this  time  a  policy  which 
provides  direct  investment  in  Inmarsat 
space  segment  capacity  throtigh  a 
consortium  of  U.S.  authorized 
aeronautical  service  providers.  It 
reached  this  conclusion  for  several 
reasons.  First  public  interest  benefits  of 
the  NPRM  competitive  access/ 
consortium  proposal  were  not  cleariy 
demonstrated  by  the  record  in  this 
proceeding.  Whatever  theoretical 
benefits  that  may  residt  from  this 
approach  were  outweighed  by  the 
problems  associated  widi  it  Second,  the 
complexities  associated  with  creation  of 
a  consortium  to  implement  competitive 
access  would  require  extensive  U.S. 
government  ovent^t  to  enstire 
fulfillment  of  U.S.  obligetions  under  the 


Inmarsat  agreements.  Hie  lade  of 
support  for  the  dual  signatory  aspect  of 
the  NPRM  proposal  would  fvtiier 
complicate  tmplenientation  of 
competitive  access  in  a  manner 
consistent  with  U.S.  obligations.  Absent 
giving  signatory  status  to  the 
consortium,  a  convoluted  mechanism 
would  have  to  be  established  to 
indirectly  pass  through  Comsat  as  the 
U.S.  Signatory  the  aeronautical-related 
capital  costs  and  expense  incurred  by 
consortium  members.  Third,  while  the 
comments  reflect  support  by  several 
parties  for  a  cfMnpetitive  access  policy, 
there  was  no  clear  private  sector 
commitment  to  participate  in  an 
aeronautical  consortinm.  Fourth,  the 
'Commission  betieved  that  U.S.  policy 
should  be  designed  to  ensure  timely  and 
effective  U.S.  entry  into  the 
international  aeronautical  satellite 
communications  meu-ket  in  response  to 
foreign  competitors  both  in  service  and 
equipment  areas.  It  concluded  that  this 
goal  may  be  impeded  if  the  U3. 
embarks  on  creation  of  a  cumbersome 
competitive  access/consortium 
arrangement  that  will  take  time  to 
structure,  delay  U.S.  entry  into  the  world 
maricet  and  unnecessarily  inhibit  U.S. 
competitive  posture. 

The  Commission  concluded  that  the 
record  failed  to  demonstrate  that  a 
competitive  access  scheme  is  necessary 
to  achieve  meaningful  competition  in  the 
provision  of  Inmarsat  aeronautical 
services.  It  concluded  instead  that  the 
best  means  of  both  promoting 
competition  in  the  provision  of  Inmarsat 
aeronautical  services  and  achieving 
timely  and  effective  U.S.  entry  into  the 
worid  market  would  be  to  permit 
Comsat  to  be  the  U.S.  provider  of 
Inmarsat  aeronautical  space  segment 
capacity  as  ancillary  to  its  role  as  U.S. 
Signatory  and  operating  entity  for 
Inmarsat  maritime  services.  "This      ' 
approach  is  folly  consistent  with  die 
established  institutional  and  operational 
requirements  of  the  Inmarsat 
Convention  and  Operating  Agreement 
The  U.S.  will  not  have  to  seek  any 
amendments  to  those  documents  or  the 
Maritime  Satellite  Act.  Neither  wilt  the 
Commission  have  to  fashion  and 
monitor  complex  arrangements  between 
the  U.S.  Signatory  and  other  U.S. 
aeronautical  service  providers  in  order 
to  ensure  fulfillment  of  U.S.  obligations 
under  the  Inmarsat  agreements.  Finally, 
the  Commission  concluded  that  the 
Maritime  Satellite  Act  does  not  bar  it 
firom  adopting  such  a  policy  and 
authorizing  Comsat  to  provide  ancillary 
aeronautical  space  segment  services  es 
the  U.S.  operating  entity  in  Iranarsat  I 
found  that  Comsat's  provision  of 
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Inmarsat  aeronautical  services  will  be 
ancillary  to  and  supportive  of  its 
provision  of  maritime  services  and 
therefore  permissible  under  the 
Mar.  time  Satellite  Act. 

Federal  Comnnmications  Commission. 
Dooai  R.  Saetcy, 
Secretary. 

[FR  Doc.  88-18885  Rled  8-11-88;  8:45  am] 
IC0MS71»«1-II 


47CFRPwt2S 

[QenerU  Dodnt  Na  14-1234,  FCC  M-ltZ] 

ABoceUon  of  Specti  uiii  end 
EMMWHiMiit  of  Ottier  Rulee  and 
PoMee  Pertaining  to  llw  Uae  of  Radio 
Fraguandea  In  a  Land  Mobile  SataWte 


AOiNCv:  Federal  Conunimications 
Commission. 

action:  Final  rule;  Policies  and 
procedures;  petitions  for 
reconsideration,  applications  for  review. 


r.  This  action  affirms    . 
-  Commission  and  Common  Carrier 
Bureau  decisions  made  in  four  separate 
orders  regarding  licensing  policies  for 
the  MobUe  Satellite  Service  (MSS): 
Second  Report  and  Order  in  General 
Docket  No.  84-1234, 2  FCC  Red  485 
(1987).  52  FR  4017  (February  9. 1987); 
Declaratory  Order,  2  FCC  Red  2417 
(1987),  52  FR  12911  (April  20, 1987); 
Order,  2  FCC  Red  5647  (1987)  ("August 
13th  Order"):  and  Global  Land  Mobile 
Satellite,  Inc.  et  al.,  2  FCC  Red  5552 
(1987)  ("Dismissal  Order").  This  action 
denies  petitions  for  reconsideration  and 
applications  for  review  £Qed  by  Global 
Land  Mobile  Satellite,  Inc.  (Global);  joint 
petition  by  Aeronautical  Radio,  Ina 
(Arinc),  Aircraft  Owners  and  Pilots 
Association  (AOPA),  Air  Line  Pilots 
Association  (ALPA),  Air  Transport 
Association  of  America  (ATA), 
Experimental  Aircraft  Association 
(EAA),  Helicopter  Association 
International  (HAI),  National  Air 
Transportation  Association  (NATA), 
and  Regional  Airline  Association  (RAA) 
("Aviation  Parties"):  Globesat  Express; 
and  Mobile  Satellite  Services,  Inc. 
■mcnvi  DATC  May  31, 1989. 

AOONBMIS:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 


^TION  CONTACTS 

Geraldine  Matise,  (202)  634-1841. 


TAIIV  WFONMATION.  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Docket  84-1234.  FCC  86-182, 


Adopted  May  31, 1989  and  released 
August  4. 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  the  normal  business 
hours  in  the  FCC  Dockets  Branch  (Room 
230).  1919  M  Street,  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037. 

Summary  of  Memotandiun  Opinion  and 
Order 

1.  In  this  Memorandum  Opinion  and 
Order,  the  Commission  addresses 
petitions  for  reconsideration  and 
appUcations  for  review  of  the  Second 
Report  and  Order  and  three  Bureau 
orders  in  General  Docket  No.  84-1234. 
These  four  orders  concerned  the 
establishment  of  rules  and  policies  for 
the  Mobile  Satellite  Service  (MSS)  and 
appUcations  to  implement  an  MSS 
system. 

2.  In  the  Second  Report  and  Order  the 
Commission  reached  the  following 
conclusions.  First,  only  one  domestic 
MSS  system  will  be  licensed  for  the  first 
generation  to  use  the  entire  allocated 
spectrum  at  L-band.  1545-1558.5/1646.5- 
1660  MHz.  Second,  the  MSS  license  will 
be  granted  to  a  consortium  comprised  of 
all  qualified  applicants.  Third,  each 
applicant  will  demonstrate  its  financial 
qualifications  by  making  a  $5  million 
cash  contribution  into  the  consortium. 
The  Commission  directed  the  twelve 
applicants  who  had  filed  applications 
for  MSS  systems  to  amend  their 
applications  to  comply  with  the  adopted 
policies.  Specifically,  the  Commission 
ordered  the  applicants  to  place  their 
initial  $5  million  cash  contribution  in  an 
escrow  account  by  April  13, 1987,  and, 
as  a  group,  to  devefep  a  joint  ownership 
structure.  The  ownership  agreement  and 
system  proposal  were  to  be  filed  as  a 
joint  amendment  to  their  applications  by 
July  27, 1987.  On  reconsideration,  the 
Commission  affirmed  the  consortiimi 
and  financial  qualification  requirements. 
The  Commission  found  that  sufficient 
notice  of  both  requirements  had  been 
provided  and  that  the  financial  standard 
adopted  (;.e.,  $5  miOion  cash 
contribution)  was  reasonable. 

3.  In  a  Declaratoiy  Order,  the 
Common  Carrier  Bureau  concluded  that 
other  types  of  financial  instruments 
were  acceptable  to  demonstrate 
compliance  with  the  financial 
qualification  requirement.  In  addition  to 
a  cash  deposit  in  aa  escrow  account, 
applicants  could  secure  unconditional 
letters  of  credit  or  performance  bonds 
and  submit  evidenqe  of  these  by  the 


April  13th  deadline.  The  Commission 
affirmed  the  Bureau's  determination. 

4.  The  Common  Carrier  Bureau  issued 
another  order  on  August  13, 1987  when 
the  MS^  applicants  did  not  fully  settle 
their  differences  by  the  July  27Ui 
deadline.  Two  groups  of  applicants  filed 
two  different  amendments,  and  some 
applicants  filed  pleadings  that 
questioned  other's  financial 
qualifications.  The  Bureau  dismissed  the 
two  proposals,  directed  the  applicants  to 
demonstrate  strict  compliance  with  the 
financial  qualification  requirement,  and 
extended  the  deadline  for  fiUng  a  joint 
amendment  The  applicants  were 
ordered  to  put  their  $5  million  cash 
contributions  into  a  ceatral  escrow 
account.  The  Commission  affirmed  the 
Bureau's  action  in  dismissing  the  joint 
amendments  because  the  applicants  had 
not  conformed  with  die  proscribed 
requirements.  The  Commission  also 
found  the  Bureau's  directive  that  the  $5 
million  cash  contributions  be  put  in  a 
central  escrow  account  consistent  with 
the  processing  scheme  established  by 
the  Second  Report  and  Order. 

5.  Finally,  eight  applnants  deposited 
$5  million  each  into  a  oentral  escrow 
account.  Global  Land  Mobile  Satellite. 
Inc..  Globesat  Express  and  Mobile 
Satellite  Service,  Inc.  did  not  contribute 
to  this  account.  The  Bureau  dismissed 
their  applications  for  failure  to  comply 
with  Commission  and  Bureau  orders. 
The  Commission  affirmed  the  Bureau's 
dismissal  of  the  applications  on  the 
same  grounds. 

Ordering  Clauses        I 

6.  Accordingly.  //  is  ordered  That  the 
petitions  filed  by  Global  and  the 
Aviation  Parties  for  reconsideration  of 
the  Second  Report  and  Order  in  General 
Docket  No.  84-1234  are  denied. 

7.  //  is  further  ordered  That  the 
petition  for  reconsideration  filed  by 
Globesat  and  the  appUcation  for  review 
filed  by  MSSI  of  die  Declaratory  Order 
in  this  proceeding  are  denied. 

8.  It  is  further  ordered  That  the  petition 
for  reconsideration  filed  by  MSSI  and 
the  application  for  review  filed  by 
Global  and  Globesat  of  the  August  13th 
Order  in  this  proceediiig  are  denied. 

9.  //  is  further  ordergd  That  Global's 
application  for  review  of  the  Common 
Carrier  Bureau's  letter  response  to 
Global's  request  for  clarification  of  the 
August  13th  Order  is  denied. 

la  //  is  further  ordered  That  the 
petition  for  reconsideration  filed  by 
MSSI  and  the  applications  for  review 
filed  by  Global  and  Globesat  of  the 
Dismissal  Order  in  this  proceeding  are 
denied. 
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11.  These  actions  are  taken  pursuant 
to  sections  4(i).  303, 308. 309.  and  405  (rf 
the  Communications  Act,  as  amended. 
47  U.S.C.  154(i),  303, 308,  309.  and  405. 

LUt  of  Subjects  ia  47  CFR  Part  2S 

Satellite  radio  communication. 
Satellites. 

Federal  Coranninications  Commissioo. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc  88-18887  Filed  8-11-88;  8:45  am] 

BIUJIM  coos  S71>-«1-M 


47CFRPart73 

[MM  Docket  No.  88-264;  RM-6160] 

TetevWon  Broadcaadng  Servicea; 
GoeneN,  AR 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 


PART73-[AIIEIIOED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Aathoiity:  47  V&C.  154. 303. 

973.606    [Amandadl 

2.  Section  73.606(b).  die  Television 
Table  of  Allotments,  is  amended  under 
Arkansas,  by  adding  GosneU.  Channel 
46. 

Federal  Communications  Conmissioo. 

Kari  A.  KsBainger, 

Chief,  AlJocationa  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  88-18881  Ned  8-11-88;  8:45  am] 

■NXMQ  coot  sris-rHi 


47CFRPart73 

[MM  Docket  Na  87-619;  RM-6907, 6132, 
6322] 


:  This  document  allots  UHF 
televisicm  Channel  46  to  GosneU, 
Aricansaa,  as  that  community's  first 
local  television  service,  resoved  for 
educational  use.  in  response  to  a 
petition  for  rule  making  filed  by  the 
GosneU  Schocd  District  #8.  Reference 
coordinates  for  Channel  46  at  GosneU 
are  35-53-13  and  89-57-1& 

Although  the  Commission  has 
imposed  a  freeze  on  TV  aUotments  or 
applications  therefor  in  specified 
metropolitan  areas,  pending  the  outcome 
of  an  inquiry  into  die  use  of  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  With  this  action,  the 
proceeding  is  terminated. 

effective  date:  September  25, 1989. 

TOR  FURTHER  INFORMATION  CONTACH 

Nancy  Joyner,  Mass  Media  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-264, 
adopted  July  19, 1989,  and  released 
August  9. 1989.  The  fuU  text  of  Uiis 
Commission  decision  is  avaUable  for 
inspection  and  copying  during  normal, 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
Intematicuial  Transcription  Service, 
(202)  857-380a  2100  M  Street  NW.,  Suite 
140.  Washington.  DC  20037. 

List  of  Subjects  in  47CTR  Part  73 

Television  broadcasting. 


and  Oaceola,  AR;  Germantown  and 
Ripley,  TN 

AOENCv:  Federal  Communicadons 

Commission. 

action:  Final  rule. 


!  This  document  aUots  Channel 
230A  to  GosneU.  Arkansas,  as  that 
community's  first  local  FM  service,  in 
response  to  a  petition  filed  by  Eari  M. 
Hodges,  d/b/a/  Mid-South  Frequency 
Monitoring  Service.  Coordinates  used 
for  Channel  230A  at  GosneU  are  35-58- 
12,  89-57-40.  This  document  also 
substitutes  Channel  231C2  for  Channel 
232A  at  Gennantown,  Tennessee,  and 
modifies  the  license  for  Station 
WEZI(FM)  acconMngly.  and  Channel 
235A  for  Channel  231A  at  Ripley. 
Tennessee,  at  the  request  of  Ardman 
Broadcasting  Corporation  of  Tennessee, 
licensee  of  Station  WEZI(FM).  See  53 
Fed.  Reg.  3762,  February  9. 1989. 
Coordinates  used  for  Channel  231C2  at 
Germantown  are  35-02-12, 89-47-10. 
Coordinates  used  for  Channel  235A  at 
Ripley  are  35-47-58. 89-29-28.  Witii  diis 
action,  the  proceeding  is  terminated. 
DATES:  Effective  September  22, 1989;  die 
window  period  for  filing  applications  on 
Channel  230A  at  GosneU.  Arkansas,  wiU 
open  on  September  25, 1989,  and  close 
on  October  25, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Ruger,  Mass  Media  Bureau, 
(202)  632-6302.  Questions  related  to  the 
window  appUcation  filing  process  at 
GosneU,  Arkansas,  should  be  addressed 
to  the  Audio  Service  Division,  FM 
Branch.  Mass  Media  Bureau,  (202)  632- 
0394. 

SUPPLEMENTARV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Dodset  Na  87-S19, 
adopted  July  19, 198B,  and  released 
August  8. 1989.  The  foU  text  of  diis 
Commission  ded^on  is  availaUe  for 
inspection  and  allying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW.. 
Washington.  DC  "Ilie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contract(MS, 
International  Transcription  Service, 
(202)  857-3800. 2100  M  Street.  NW.,  Suite 
140,  Washingtoa  DC  20037. 

list  of  Subjects  In  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73-(AIIEIIDE01 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  foUows: 

Authority:  47  US-Q 154, 303. 

S73J02   [Amended] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments,  is  amended  as  foUows:  for 
Arkansas,  add  GosneU.  Chaimel  230A: 
for  Tennessee,  under  Germantown. 
remove  Channel  232A  and  add  Channel 
231C2.  and  under  Ripley,  remove 
Channel  231A  and  add  Channel  235A. 

Federal  Communicatioiu  Commission. 
Kari  KwiisiiigBi 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  88-18888  Filed  6-11-88: 8:45  am] 
I  oooc  S7t>-ev«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  RaHroed  Administration 

49  Cl^  Parts  210, 215, 216, 217, 22S, 
228, 229, 231  and  232 

[FRA  Oocfcat  Na  RSEP-4.  NoHee  Na  11 

[RIN  2130-AASO] 

Amendments  to  Ralroad  Safety 
Regulations 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 


r.  FRA  is  issuing  this  final  rule 
to  conform  its  railroad  safety  regulations 
to  the  provisions  of  die  RaU  Safety 
Improvement  Act  of  1988.  which  extends 
FRA's  juiisdicticHi  under  certain  railroad 
safety  statutes  to  inchide  aU  "railroads." 
not  just  "coDmaon  carriers  engaged  in 
interstate  or  foreign  commerce  by  raiL" 
DATE:  This  rule  is  effective  August  14. 
1989. 
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KM  niirTHai  mrnimation  contact: 
Mari(  H.  Tessler,  Office  of  Chief 
Counsel,  FRA,  Washington.  DC  20590 
(telephone:  202-366-0628). 
MfPUMENTAIIV  mFORMATION:  FRA 

draws  its  raibt>ad  safety  jurisdiction 
from  two  Federal  statutory  sources,  the 
older  safety  statutes  (Hours  of  Service 
Act.  45  U.S.C.  61-e4b:  Locomotive 
Inspection  Act,  45  U.S.C.  22-34;  Safety 
Appliance  Acts.  45  U.S.C.  1  et  seq.;  the 
Accident  Reports  Act.  45  U.S.C.  38^43: 
and  the  Signal  Inspection  Act  49  App. 
U.S.C.  26)  and  the  Federal  Railroad 
Safety  Act  of  197a  45  U.S.C.  421  et  seq. 
The  Rail  Safety  Improvement  Act  of 
1988  (RSIA)  (Pub.  L  100-342. 102  Stat. 
624).  enacted  on  June  22, 1988,  made 
certain  basic  changes  to  these  statutes. 
Sections  13  through  17  of  the  RSIA 
amended  the  Safety  Appliance  Acts. 
Locomotive  Inspection  Act,  Accident 
Reports  Act.  Hours  of  Service  Act  and 
Signal  Inspection  Act  to  eliminate  what 
had  been  bifurcated  federal  safety 
jurisdiction.  The  older  safety  laws 
generally  applied  to  "common  carriers 
engaged  in  interstate  commerce  by  rail," 
while  the  newer  Federal  Railroad  Safety 
Act  of  1970  (Safety  Act)  applies  to  all 
"railroads."  RSIA  has  made  FRA's 
jurisdiction  under  the  older  safety  laws 
coextensive  with  that  under  the  Safety 
Act  by  deleting  references  to  "common 
carrier  engaged  in  interstate  or  foreign 
conunerce."  "carrier."  and  "common 
carrier"  in  the  older  safety  statutes  and 
substituting  in  their  place  "railroad"  as 
defined  by  section  202(e)  of  the  Safety 
Act.  Section  7  of  the  RSIA  amended  the 
Safety  Act  to  define  railroad  as  "all 
forms  of  non-highway  grotmd 
transportation  that  run  on  rails  or 
electromagnetic  guideways,  including  (1) 
commuter  or  other  short-haul  rail 
passenger  service  in  a  metropolitan  or 
suburban  area,  as  well  as  any  commuter 
rail  service  which  was  operated  by  the 
Consolidated  Rail  Corporation  as  of 
(anuary  1. 1979,  and  (2)  high  speed 
ground  transportation  systems  that 
connect  metropolitan  areas,  without 
regard  to  whether  they  use  new 
technologies  not  associated  with 
traditional  raiht>ad8.  Sudi  term  does  not 
include  rapid  transit  operations  within 
an  urban  area  that  are  not  connected  to 
the  general  railroad  system  of 
transportation."  Rather  tiian  deleting  the 
numerous  references  to  "common 
carriers"  in  the  regulations  issued  under 
the  older  safety  statutes,  these 
amendments  provide  a  definition  of 
"common  carrier"  that  equates  that  term 
with  "railroad"  under  the  revised 
section  202(e)  of  the  Safety  Act 

Because  these  amendments  do  no 
more  than  mirror  statutory  changes. 


notice  and  comment  procedures  are 
"imiN'acticable,  unnecessary,  or  contrary 
to  the  public  interesf  within  the 
meaning  of  section  4(b)(3)(B)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553  (b)(3)(B).  Public  conunent  is 
unnecessary  because,  in  making  these 
technical  amendments  to  give  effect  to 
the  new  statute,  FRA  is  not  exercising 
discretion  in  a  way  that  could  be 
informed  by  public  comment  A.<}  a 
consequence,  FRA  is  proceeding  directiy 
to  a  final  rule.  For  similar  reasons,  there 
is  good  cause  for  not  publishing  this  rule 
at  least  30  days  before  its  effective  date, 
as  is  ordinarily  required  by  5  U.S.C. 
553(d).  All  interested  parties  have  had 
notice  of  the  relevant  provisions  of  the 
RSIA  since  its  enactment  on  June  22, 
1988,  more  than  30  days  prior  to  the 
effective  date  of  this  rule. 

Regulatory  Impact 

E.0. 12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures.  It  is  considered  to  be  non- 
major  under  Executive  Order  12291  and 
non-significant  under  DOT  policies  and 
procedures.  This  rule  will  not  have  any 
direct  or  indirect  economic  impact 
because  it  will  not  alter  the  manner  in 
which  any  existing  substantive  or 
procedural  regulation  is  enforced.  The 
cost  of  complying  wMi  existing 
substantive  regulations  is  not  being 
increased.  The  rule  merely  contains  a 
regulatory  formulation  of  FRA's 
amended  statutory  authority  and, 
therefore,  preparation  of  a  full 
regulatory  evaluation  is  not  warranted. 

Regulatory  Flexibilily  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  eoonomic  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  economic 
impacts  on  small  units  of  government 
business,  or  other  oiganizations. 

Paperwork  Reduction  Act 

There  are  no  infomation  collection 
requirements  contaiaed  in  this  final  rule. 

EDvironmentallmpflct 

FRA  has  concluded  that  this  final  rule 
will  have  no  significant  impact  on  the 
environment 

Federalism  implicatfons 

This  final  rule  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  betweea  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  amotig  the  various  levels 
of  government.  Thufc  in  accordance  with 


Executive  Order  12612,  f  reparation  of  a 
Federalism  assessment  is  not 
warranted. 

List  of  Subjects  in  49  CFK  Parts  210, 215, 
216, 217, 225, 228, 229, 231,  and  232 

Railroad  safety. 

Therefore,  in  consideration  of  the 
foregoing,  Parts  210,  215,  216,  217, 225. 
228.  229,  231,  and  232,  Tttle  49,  Code  of 
Federal  Regulations  are  amended  as 
follows: 


PAFTT  210-[AMENDED] 

1.  Part  210  is  amended  as  follows: 

A.  The  authority  citation  for  Part  210 
continues  to  read  as  folbws: 

Authority:  Sec.  17,  Pub.  L  92-574, 86  Stat 
1234  (42  U.S.C.  4916):  sec.  1.49(0)  of  the 
regulations  of  the  Office  of  the  Secretary  of 
Transportation,  49  CFR  1.49(o). 

B.  Section  210.3(a)  is  revised  to  read 
as  follows: 

$2103    AppHeabNKy. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  provisions  of  this 
part  apply  to  the  total  sound  emitted  by 
moving  rail  cars  and  locomotives 
(including  the  sound  produced  by 
refrigeration  and  air  conditioning  units 
that  are  an  integral  element  of  such 
equipment),  active  retarders.  switcher 
locomotives,  car  couplii^  operations, 
and  load  cell  test  stands,  operated  by  a 
railroad  as  defined  in  45  U.S.C.  22,  under 
the  conditions  described  in  this  part  and 
in  40  CFR  Part  201. 


PART  215— (AMENDED] 

2.  Part  215  is  amended  as  follows: 

A.  The  authority  citation  for  Part  215 
continues  to  read  as  follows: 

AutiMrtty:  45  U.S.C.  431  and  43a  at 
amended;  Pub.  L 100-342;  and  49  CFR 
1.49(m]. 

B.  Section  215.5(f)  is  revised  to  read  as 
follows: 

§215^   DefMtiOfw. 
•        *        *        • 

(f)  "Raibroad"  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  commuter  er  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  and  (2) 
high  speed  ground  tranfl|)ortation 
systems  tiiat  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  include  rapid  transit  operations 
within  an  urban  area  that  are  not 
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connected  to  the  general  railroad  system 
of  transportation. 
***** 

PART  216-{  AMENDED] 

3.  Part  216  is  amended  as  follows: 

A.  The  authority  citation  for  Part  216 
continues  to  read  as  follows: 

Autibority:  45  U.S.C.  431, 432,  and  438,  as 
amended;  45  U.S.C  22-34,  as  amended;  Pub. 
L 100-342;  and  49  CFR  1.49  (c)  and  (m). 

B.  Section  216.1(a)(2)  is  revised  to 
read  as  follows: 

§216.1    Application. 

(a)  *  •  • 

(2)  Locomotive  subject  to  the 
Locomotive  Inspection  Act  as  amended 
(45  U.S.C.  22-34). 

PART217-[AMENDED] 

4.  Part  217  is  amended  as  follows: 

A.  The  authority  citation  for  Part  217 
continues  to  read  as  follows: 

AudMcity:  45  U.S.C.  431  and  438,  as 
amended;  Pub.  L 100-342;  and  49  CFR 
1.49(m). 

B.  Section  217.3(b)(2)  is  revised  to 
read  as  follows: 

S  217.3   AppHcatlon. 

•        •        •        •        • 

(b)  •  *  • 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

PART  22S-{AMENDED] 

5.  Part  225  is  amended  as  follows: 
A  The  authority  citation  for  Part  225 

continues  to  read  as  follows: 

Authority:  45  U.S.C  38, 42  and  43,  as 
amended;  45  U.S.C.  431, 437,  and  438,  as 
amended;  Pub.  L 100-342;  and  49  CFR  1.49  (c) 
and  (m). 

B.  Section  225.1  is  amended  by 
removing  the  third  sentence  which  reads 
"Although  this  part  is  issued  under  die 
authority  of  both  Acts,  reliance  is . 
primarily  based  upon  the  authority  of 
the  Federal  Railroad  Safety  Act  because 
of  its  broader  scope." 

PART  22»-[AMENDED] 

6.  Part  228  is  amended  as  follows: 

A.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

AudMrity:  45  U.S.C.  61-64b.  as  amended;  45 
U.S.C.  437  and  438.  as  amended;  Pub.  L 100- 
342: 49  App.  U.S.C.  1655(e),  as  amended;  and 
49  CFR  1.49  (d)  and  (m). 

B.  Section  228.3  is  revised  to  read  as 
follows: 


(a)  Except  as  provided  in  paragraph 
(b),  this  part  applies  to  all  railroads. 

(b)  This  part  does  not  apply  to: 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  which  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

C.  Section  228.5  is  revised  to  read  as 
follows: 

S  228.5   DefMUone. 
As  used  in  this  part: 

(a)  "Administrator"  means  the 
Administrator  of  the  Federal  Railroad 
Administrator  or  any  person  to  whom  he 
delegated  authority  in  the  matter 
concerned. 

(b)  "Carrier."  "common  carrier,"  and 
"common  carrier  engaged  in  interstate 
or  foreign  commerce  by  railroad"  mean 
"railroad"  as  that  term  is  defined  below. 

(c)  "Employee"  means  an  individual 
employed  by  the  common  carrier  who 
(1)  is  actually  engaged  in  or  connected 
with  the  movement  of  any  train, 
including  a  person  who  performs  the 
duties  of  a  hostier,  (2)  dispatches, 
reports,  transmits,  receives,  or  delivers 
orders  pertaining  to  train  movements  by 
the  use  of  telegraph,  telephone,  radio,  or 
any  other  electrical  or  mechanical 
device,  or  (3)  is  engaged  in  installing, 
repairing  or  maintaining  signal  systems. 

(d)  "Railroad"  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  "^deways, 
including  (1)  commuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  and  (2) 
high  speed  ground  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  include  rapid  transit  operations 
within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transportation. 

PART  22»-{AMENDED] 

7.  Part  229  is  amended  as  follows: 

A.  The  authority  citation  for  Part  229 
continues  to  read  as  follows: 

Authority:  45  U.S.C  22-34,  as  amended:  49 
App.  U.S.C.  ie5S(e).  as  amended;  Pub.  L 
100-342;  and  49  CFR  1.49  (c)  and  (g). 

B.  Section  229.3  is  revised  to  read  as 
follows: 

§229J   Applicability. 

(a)  Except  as  provided  in  paragraph 
(b),  this  part  applies  to  all  standard  gage 
railroads. 


(b)  This  part  does  not  apply  to: 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  which  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

C.  Section  229.5  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraph  (1)  as  paragraph  (m)  and 
adding  a  new  paragraph  (1)  as  follows: 

S  229.5    Dcflnlilona. 


(c)  "Carrier"  means  "railroad."  as  Uiat 
term  is  defined  below. 
•        *        •        •        * 

(1)  "Railroad"  means  all  forms  of  non- 
highway  ground  transportation  that  run 
on  rails  or  electromagnetic  guideways, 
including  (1)  conunuter  or  other  short- 
haul  rail  passenger  service  in  a 
metropolitan  or  suburban  area,  and  (2) 
high  speed  ground  transportation 
systems  that  coimect  metropolitan 
areas,  without  regard  to  whether  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  include  rapid  transit  operations 
within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transportation. 


PART  231— [AMENDED] 

8.  Part  231  is  amended  as  follows: 

A.  The  authority  citation  for  part  231 
continues  to  read  as  follows: 

AudxMtty:  45  U.S.C.  2, 4. 6. 8.  la  and  11-16, 
as  amended:  49  App.  U.S.C.  1855(e),  as 
amended:  Pub.  L 100-342;  and  48  CFR  1.49  (c) 
and  (g). 

B.  Section  231.0  is  revised  to  read  as 
follows: 

(a)  Except  as  provided  in  paragraph 
(b),  this  part  applies  to  all  standaid  gage 
railroads. 

(b)  This  part  does  not  apply  to: 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  which  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  of 
transportation. 

(c)  As  used  in  this  part  "carrier" 
means  "railroad,"  as  that  term  is  defined 
below. 

(d)  "Railroad"  means  all  forms  of  non- 
highway  ground  transportation  that  nm 
on  rails  or  electromagnetic  guideways, 
including  (1)  commuter  or  other  short- 
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haul  rail  pasMnger  icrvice  in  ■ 
metropolitan  or  mboriMn  area,  and  (2) 
high  speed  grovid  transportation 
systems  that  connect  metropolitan 
areas,  without  regard  to  wbedMr  they 
use  new  technologies  not  associated 
with  traditional  railroads.  Such  term 
does  not  indode  rapid  transit  operations 
within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transpwtatioa. 

(e)  Any  person  (including  a  railroad 
and  any  manager,  supervisor,  official  or 
other  employee  or  agent  of  a  railroad] 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violation,  except  that: 
penalties  may  be  assessed  sgainst 
individuals  only  for  willM  violations. 
and.  where  a  grossly  negligent  violaticHi 
or  a  pattern  of  repeated  v^tions  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  SZaooo 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense.  See  Appendix  A  to 
(his  part  for  a  statement  of  agency  civil 
penalty  policy. 

PART  232— [AMENOED] 

9.  Part  232  is  amended  as  follows: 

A.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Aulbority:  45  U.S.C.  1. 3, 5.  &  »-12.  and  16. 
as  amended:  40  App.  U£.C  1655(e),  as 
amended;  Pub.  L 100-342;  and  40  CFR  1.40  (c) 
and  (g). 

B.  Section  232.0  is  revised  to  read  as 
follows: 

§232.0   AppNcabmtyandpanamea. 

(a)  Except  as  provided  in  paragraph 
(b),  this  part  applies  to  all  standard  gage 
railroads. 

(b)  This  part  does  not  apply  to: 

(1)  A  railroad  that  operates  only  on 
track  inside  an  installation  whidi  is  not 
part  of  the  general  railroad  system  of 
transportation;  or 

(2)  Rapid  transit  operations  in  an 
urban  area  that  are  not  connected  with 
the  general  railroad  system  oi 
transportation. 

(c)  As  used  in  this  part,  "carrier" 
means  '^iiroad,"  as  that  term  is  defined 
below. 

(d)  "Raibt>ad~  means  aB  fonna  of  non- 
highway  ground  transportation  that  ran 
on  rails  or  etectromagnetic  gaideways, 
indnding  (1)  coaonater  or  othw  short- 
haul  rail  passenger  service  in  a 
mtfropolitan  or  sabwban  »••.  and  (2) 
high  spaad  grooBd  tmsportatioii 
systCBi  Oat  coimect  metropoHtan 
areas,  without  regard  to  whether  they 


use  new  technologies  not  associated 
with  traditional  railtoads.  Sech  term 
does  not  include  rapid  transit  operations 
within  an  urban  area  that  are  not 
connected  to  the  general  railroad  system 
of  transportation. 

(e)  Any  person  (including  a  railroad 
and  any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  railroad) 
who  violates  any  requirement  of  this 
part  or  causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
$10,000  per  violatioa  except  that: 
Penalties  may  be  assessed  against 
individuals  only  for  willful  violations, 
and.  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death  or 
injury,  a  penalty  not  to  exceed  $20,000 
per  violation  may  be  assessed.  Each  day 
a  violation  continues  shall  constitute  a 
separate  offense. 

Issued  in  Washii^oo.  DC.  on  August  7. 
1989. 

Susan  M.  Coiishlin, 

Acting  Administrator. 

[FR  Doc.  89-18906  Filed  6-11-80;  8c45  am] 
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Federal  Highway  Administration 
49  CFR  Part  383 
[FHWA  Doeiwi  Na  MC-«»-13] 
RIN  2125-AB68 

Commercial  Driver'a  License  Program; 
Limited  Wahrer  For  State  of  Alaska 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
Acnow:  Notice  of  fiaal  dispositiwi. 

SUMVAIIY:  The  State  of  Alaska  has 
sought,  and  the  FHWA  hereby  grants,  a 
waiver  from  comj^ance  with  certain 
provisions  of  49  CFR  part  383  for  driven 
in  isolated  sections  af  Alaska.  The 
limited  waiver  granted  by  the  FHWA 
extends  to  those  commercial  motor 
vehicle  (CMV)  operators  in  the  State  of 
Alaska  who  operate  exchisiveiy  over 
roads  that  meet  both  of  the  following 
criteria. 

(1)  Such  roads  are  not  connected  by 
land  highway  or  vehicular  way  to  the 
land-connected  State  highway  system; 
and 

(2)  Such  reads  are  not  connected  to 
land  highway  or  veWcalar  way  with  an 
average  daily  traffic  volume  greater  than 
499. 

With  respect  to  drivers  satisfying  the 
above  criteiia.  tfie  FNWA  grants  Alaska 
a  waiver  from  the  fofiowing  specffic 
portions  of  49  CFR  part  383; 


(1)  Hie  specifications  in  subpart  H  for 
knowledge  test  procedia-es  and 
methods; 

(2)  All  requirements  for  driving  skills 
tests;  and 

(3)  The  requirement  far  a  photograph 
on  the  comme-cial  driver's  license  {CDL) 
in  §  383.153(a)(4). 

CDLs  issued  purauant  to  this  waiver 
must  restrict  the  driver  from  operating  a 
CMV  over  roads  other  than  those 
specified  above,  and  must  also  carry  a 
restriction  so  that  die  hcense  is  not  valid 
for  use  in  CMVs  outside  the  State  of 
Alaska. 

EFFECnVE  date:  August  14. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  lill  L.  Hochman,  Office  of  Motor 
Carrier  Standards.  (202)  366-4009.  or  Mr. 

Paul  L  Brenan.  Office  of  the  Chief 
Counsel.  (202]  366-1352,  Federal 
Highway  Administration.  400  Seventh 
Street  SW^  Washingtoa  DC  20590. 
Office  houn  are  from  7:45  a.m.  to  4:15 
p.m.  e.t..  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  In  the 

preamble  to  the  final  rule  on  commercial 
driver  testing  and  licensing  standards 
(53  FR  27632,  July  21, 1988),  die  FHWA 
noted  "the  existence  [in  Alaska]  of 
many  localities  that,  although  physically 
detached  from  the  State  highway 
network  and  from  driver  testing 
facilities,  still  have  CMVs  and  operatora 
subject  to  this  final  rule  *  *  'The 
waiver  process  as  presirtbed  in  Ae  Act 
and  in  49  CFR  383.7  woald  be  the  most 
appropriate  forum  *  *  *  for  this  specific 
local  problem." 

Accordingly,  on  January  10. 1989,  the 
State  of  Alaska  petitioned  the  FHWA 
for  a  waiver  finun  selected  provisions  of 
49  CFR  part  383  for  driven  operating 
exclusively  in  areas  that  are  so  remote 
as  to  be  connected  neidier  to  the  land- 
connected  State  highway  system,  nor  to 
any  highway  or  vehicular  way  with  an 
average  daily  traffic  vohime  greater  than 
499.  The  State's  petition  cited  die 
practical  obstades  that  would  prevent 
driver  appUcants  from  bringing 
representative  vdiicles  tram  remote 
areas  to  test  sites,  given  the  vast 
distances,  inhospitable  terrain,  and  lack 
of  highway  connectivity  so  prevalent  in 
the  State.  The  petition  cootained  further 
evidence  supporting  the  waiver  request 

In  a  notice  of  petition  and  request  for 
conunent  pubhshed  in  the  Fodaial 
Register  on  April  28. 1988  (at  54  FR 
18311),  die  FHWA  found  that  the  Alaska 
petition  had  merit,  and  ynqiosed  to 
grant  this  waiver  subieot  to  hmitatioos 
regarding  the  provisions  to  be  waived, 
the  class  of  driven  covered,  and  the 
restrictions  to  be  placed  upon  die 
licenses  affected. 
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Having  received  no  comments  on  its 
proposal,  the  FHWA  hereby  determines 
that  this  waiver,  exactly  as  proposed,  is 
not  contrary  to  the  pubUc  interest  and 
dues  not  diminish  the  safe  operation  of 
CMVs. 

The  waiver  pertains  only  to  the 
following  provisions  of  49  CFR  Part  383: 

(1)  Knowledge  feats.  For  the  class  of 
driven  covered,  the  State  is  waived 
from  the  requirement  that  the  knowledge 
tests  meet  the  standards  for  testing 
procedures  and  methods  contained  in 
subpart  H  of  part  383.  However, 
knowledge  tests  fulfilling  the  content 
requirements  of  subpart  G  continue  to 
be  required  of  all  applicants. 

(2)  Skills  Tests.  For  the  class  of 
driven  covered,  the  State  is  permitted  to 
omit  the  driving  skills  test. 

(3)  Photo  License.  For  die  class  of 
driven  covered,  the  State  is  waived 
from  §  383.153(a](4],  and  no  photograph 
of  the  driver  is  required. 

To  be  exempted  &t)m  the  above 
provisions  of  49  CFR  part  383,  driven 
must  operate  exclusively  over  roads 
that  meet  both  of  the  following  criteria: 

(1)  Such  roads  are  not  connected  by 
land  highway  or  vehicular  way  to  the 
land-connected  State  highway  system; 
and 

(2]  Such  roads  are  not  connected  to 
any  highway  or  vehicular  way  with  an 
average  daily  traffic  volume  greater  than 
499. 

In  addition,  any  commercial  license 
issued  under  the  terms  of  this  proposed 
waiver  must  carry  two  restrictions: 

(1)  Holden  may  not  operate  CMVs 
over  roads  other  than  those  specified 
above;  and 

(2)  The  license  is  not  valid  for  CMV 
operation  outside  the  State  of  Alaska. 

The  April  28. 1989  notice  of  petition 
contained  the  rationale  for  specific 
provisions  of  this  waiver  and  included 
as  an  appendix  the  test  of  the  petition 
filed  by  the  State  of  Alaska  on  January 
10, 1989. 

When  the  promulgation  of  all 
requirements  of  the  Act  is  completed, 
FHWA  intends  to  amend  the  regulation 
to  reflect  this  waiver. 

Audiority:  Title  XII  of  Pub.  L  99-570, 100 
Stat.  3207-170;  49  U.S.C  3102;  49  U.S.C.  App. 
2505;  49  CFR  1.48. 

Issued  on  August  7, 1989. 
R.D.  Morgan, 
Executive  Director. 

[FR  Doc.  89-18089  Filed  6-11-89;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wlidilfe  Servlct 

50  CFR  Part  23 
Rm  1018-AB30 

Export  of  American  Alligatora 
Harvested  In  1989  Through  1991 
Harvest  Sessons 

AOENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  ride. 

summary:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(Convention)  regulates  intematicmal 
trade  in  certain  animal  and  plant 
species.  As  a  general  rule,  exports  of 
animals  and  plants  listed  on  Appendix  II 
of  the  Convention  may  occiir  only  if  a 
Scientific  Authority  has  advised  a 
permit-issuing  Management  Authority 
that  such  exports  will  not  be  detrimental 
to  the  survival  of  the  species,  and  if  the 
Management  Authority  is  satisfied  that 
the  animals  or  plants  were  not  obtained 
in  violation  of  laws  enacted  for  their 
protection.  Based  on  documentation 
presented  for  consideration  by  the 
Convention  Parties  in  1983.  the  United 
States  Fish  and  Wildlife  Service 
(Service)  has  determined  that  the 
American  alligator  is  listed  on  Appendix 
II  for  reasons  of  similarity  in  appearance 
under  Article  11.2(b)  of  the  Convention 
as  well  as  the  potential  threat  to  the 
species  survival  under  Convention 
Article  n.2(a). 

On  February  28, 1989.  the  Service 
published  a  notice  (54  FR  8365) 
proposing  to  grant  export  approval  for 
legally  taken  American  alligaton, 
alligator  meat,  parts,  and  products  from 
previously  approved  States,  plus  the 
addition  of  Alabama  and  Mississippi, 
for  the  1989-1991  harvest  seasons. 

This  document  announces  the  final 
findings  and  rule  by  the  U.  S.  Scientific 
Authority,  and  Management  Authority 
that  approves  the  export  of  alligaton 
harvested  during  the  1989-1991  taking 
seasons  from  certain  States  previously 
approved  for  such  export  for  the  1988- 
1988  harvest  seasons  plus  the  addition 
of  Alabama  and  Mississippi.  This  rule 
also  stipulates  that  management 
procedures  previously  established  for 
this  species  be  continued. 
dated:  August  14, 1989. 
ADDRESSES:  Please  send 
correspondence  concerning  this  rule  to 
the  Office  of  Scientific  Audiority;  U.S. 
Fish  and  Wildlife  Service,  Mailstop  725- 
Arlington  Square,  18th  and  C  Streets 
NW,  Washington.  DC  20240.  Materials 
received  will  be  available  for  public 


inspection  fit)m  8:00  a.m.  to  AM  p.m.. 
Monday  through  Friday,  at  the  Office  of 
Scientific  Authority.  Room  725, 
Arlington  Square,  4401  North  Fairfax 
Drive,  Arlington,  VA,  or  at  the  Office  of 
Management  Authority.  Room  430, 
Arlington  Square.  Arlington.  VA. 

FOR  FURTHER  INFORMATION  COtfTACT! 
Scientific  Authority  Finding — Dr. 
Charles  W.  Dane.  Office  of  Scientific 
Audiority,  U.S.  Fish  and  Wildlife 
Service,  Room  725.  ARLSQ,  18di  and  C 
Stieets  NW..  Washington,  DC  20240. 
telephone  (703)  358-1  ;08. 

Management  Authority  Findings— Mr. 
Ronald  Singer,  Office  of  Management 
Audiority,  U.S.  Fish  and  Wildlife 
Service.  Room  400,  ARLSQ.  18th  and  C 
Sti^ets  NW..  Washington,  DC  20240, 
telephone  (703)  358-2095. 

SUPPIXMENTARV  INFORMATION: 

Beginning  in  1977,  the  Service  has 
employed  the  rule  making  process  to 
develop  and  issue  decisions  on  the 
export  of  certain  species  under  the 
Convention.  The  reason  for  this 
approach  is  that  it  is  more  effective  to 
issue  general  decisions  on  the  export  of 
all  specimens  harvested  in  a  given  State 
and  season  than  to  issue  such  decisions 
separately  for  each  permit  application. 
This  is  true  especially  for  Convention 
Appendix  II  species  that  are  frequenUy 
exported,  such  as  the  American 
alligator.  On  September  2, 1988,  (51  FR 
31130)  and  August  15, 1988,  (53  FR  30682) 
the  Service  published  rules  granting 
export  approval  for  American  alligaton 
[Alligator  mississippiensis)  from 
specified  States  for  die  1988-1988 
harvest  seasons. 

On  February  28, 1989,  the  Service 
published  a  notice  (54  FR  8365) 
proposing  to  continue  such  export 
approval  for  the  1989-1991  harvest 
seasons  from  these  same  States  plus  the 
addition  of  Alabama  and  Mississippi. 
The  purpose  of  this  announcement  and 
rule  is  to  allow  the  export  of  legally 
taken  American  alligaton  (hides,  meat, 
parts,  and  products)  for  the  1989-1991 
harvest  yean  from  previously  approved 
States  plus  the  addition  of  Alabama  and 
Mississippi. 

Scientific  Authority  Hndings 

Article  IV  of  CITES  requires  that  an 
export  permit  for  any  specimen  of  a 
species  included  in  Appendix  II  shall 
only  be  granted  when  certain  findings 
have  been  made  by  the  Scientific 
Authority  and  Management  Authority  of 
the  exporting  country.  The  Scientific 
Authority  must  advise  "that  such  export 
will  not  be  detrimental  to  the  survival  of 
that  species"  before  an  export  permit 
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can  be  yvnted  by  the  Management 
Aotbority. 

The  American  alligator  i»  Usted  in 
Appendix  fl  to  reapoiid  both  to  problems 
of  potential  threat  to  the  sorvival  of 
American  albgatora  (Conventioo  Article 
n.2(a))  and  ita  aaailarity  in  appeairuice 
to  other  crocodilions  that  are  threatened 
with  possible  extinction  (Convention 
Article  n.Z(b)). 

The  marking  of  all  hides  harvested 
with  specified  tags  and  the  marking  and 
documentation  oi  shipments  of  meat  and 
parts,  required  prior  to  the  issuance  of 
export  permits  by  the  Service,  is 
considered  sufficient  to  address  the 
issue  of  identificatiai  dee  to  the 
similarity  in  appearance  between 
American  alligators  and  other  listed 
species  (see  Management  Authority 
flndings  for  export  program  and  tag 
speciricatioos). 

Inasmuch  as  the  alligator  is  also  listed 
because  of  a  potential  threat  to  its 
survival,  the  Service  must  determine  if 
exports  will  not  be  detrimental  to  the 
survival  of  the  American  alligator  itself. 

Guidelines  developed  for  ScientiBc 
Authority  advice  on  exports  of 
American  alligators  under  the 
provisions  of  Convention  Article  II.2(a]. 
are  stumnarized  as  follows: 

A.  Mimnram  requirements  for 
biological  informanon: 

(1)  Information  on  the  condition  of  the 
population,  inchiding  trends  (the  method 
of  determination  to  be  a  matter  of  State 
choice},  and  population  estimates  where 
such  information  is  availaMe; 

(2)  Information  on  total  hanrest  of  die 
species; 

(3)  Information  on  distribotioa  of 
harvest:  and 

(4)  Habitat  evaluation. 

B.  Minimum  requirements  for  a 
management  profB*am: 

(1)  There  should  be  a  controlled 
harvest,  methods  and  seasons  to  be  a 
matter  of  choice  by  the  State  of  origin; 

(2]  All  hides,  meat  and  parts  should 
be  registered  and  marked:  and. 

(3]  Harvest  level  objectives  should  be 
determined  annually  by  the  State  of 
origin. 

The  Service's  Office  of  Scientific 
Authority  finds  that  current  information 
on  population  status,  management,  and 
harvest  reviewed  concemii^  all  the 
States  in  question,  fully  support  a 
finding  that  the  export  of  alfigators 
taken  in  accordance  widi  Service- 
approved  State  regulations  dnring  Hie 
1989-1991  harvest  seasons  will  not  be 
detrimental  to  the  sorvival  of  the  species 
in  the  States  receiving  export  apiMoval. 
Tagging  (rf  hides  and  the  sealing  and 
marking  of  meat  and  parts  by  Service- 
approved  States  of  origin,  and 
documentation  of  shipments  by  the  U.S. 


Management  Authority  provide 
assurance  that  export  will  not  reduce 
the  effectiveness  of  the  Convention  in 
controlling  trade  in  other  species  d 
crocodilians.  Documents  containing 
information  that  provided  die  basis  for 
the  Service's  finc^nf  s  are  available  for 
public  inspection  at  the  Office  of 
Scientific  Authority  (address  given 
above). 

Management  Autfaotity  Flncfings 

Exports  of  Appendix  0  species  are  to 
be  allowed  under  the  Convention  only  if 
the  Managem«it  Authority  is  satisfied 
that  the  specimens  were  not  obtained  in 
contravention  of  laws  enacted  for  the 
protection  of  the  involved  species.  The 
Service,  therefore,  must  be  satisfied  that 
alligator  hides,  meat,  parts,  or  products 
were  not  obtained  in  violation  of  State 
or  Federal  law  in  order  to  allow  export. 
Evidence  of  legal  taking  for  American 
alligator  is  provided  by  Service- 
approved  State  hide  tagging  and 
container  sealing  and  marking  programs. 
The  Service  annual^  contracts  for  the 
manufocture  and  delivery  of  special 
Convention  animal  hide  tags  for  export- 
approved  States  to  apply  to  legally 
taken  animal  skins. 

In  a  Federri  Regiater  notice,  published 
on  April  24, 1986  (51  FR  15548),  tfie 
Service  announced  the  introduction,  use. 
and  protection  of  a  US-CITES  tag 
symbol.  This  symbol  appears  on  every 
Service-supplied  export  tag  to  provide 
further  evidence  of  legal  export  for 
certain  Convention  Appendix  II  listed 
species. 

Guidelines  developed  for 
Management  Authority  findings  on  State 
American  alligator  export  programs, 
slightly  modified  from  the  1986-1988 
rule,  under  provisioas  of  Convention 
Article  rv.2  (b),  are  summarized  as 
follows: 

(1)  Current  State  alligator  trapping 
and  tagging,  meat  and  parts  processing, 
and  shipping  regulations  must  be  on  file 
with  the  Office  of  Management 
Authority  (OMA); 

(2)  Sample  reporting  forms,  export  tag, 
meat  and  parts  pacldng  seal,  parts  tag, 
and  description  of  staulard  meat/ parts 
container  must  be  oa  file  with  OMA; 

(3)  The  export  Ug  must  be  durable, 
permanently  locking  and  must  show 
U.S.-CITES  logo,  State  of  origin,  season 
of  take,  species,  and  be  serially  unique; 

(4)  The  export  tag,  meat  seal,  and 
parts  tag  must  be  applied  by  the  State  to 
all  hides,  meat,  or  parts,  within  a 
minimum  time  after  take  or  processing, 
as  specified  by  State  law,  and  such  time 
should  be  as  short  as  possible  to 
minimize  movement  of  untagged  hides, 
meat,  or  parts: 


(5)  The  tags  or  seals  must  be 
permanently  attached  to  the  hide  or 
container,  as  mandated  by  Service- 
approved  State  programs: 

(6)  All  aHigator  harvesters  and 
processors  must  be  registered  by  the 
State  of  origin; 

(7)  All  hide,  meat,  and  parts  dealers 
must  be  registered  by  the  State  of  origin; 

(8)  All  State-registerad  alligator 
harvesters,  processors,  and  dealers  must 
make  availaUe  their  alligator  btnvest 
and  commerce  data  to  the  State  on  at 
least  an  annual  basis,  as  specified  by 
the  State; 

(9)  State-registered  afiigator  dealers 
and  licensed  harvesters  authorized  by 
the  State  to  attach  export  tags  to  the 
hides,  in  a  program  approved  by  the 
Service,  must  account  fbr  all  tags 
received  and  must  return  unused  tags  to 
the  State  within  a  specified  time  after 
the  harvest  period  dosts; 

(10)  Fully  manufactured  alligator  hide 
products  may  be  exported  from  the 
United  States  wh«i  the  State-applied 
Convention  export  tags,  removed  from 
hides  contained  in  the  manufactured 
products,  are  surrendered  to  the  Service 
prior  to  export:  and 

(11)  AlligatOT  meat  and  parts  may  be 
exported  from  the  Unitad  States  in 
State-standard  containers  that  are 
sealed  and  marked  in  accordance  with 
the  State's  export  progrBoi,  as  apjn'oved 
by  the  Service. 

The  Service's  Office  of  Management 
Authority  has  reviewed  the  alligator 
export  tagging  programs  of  certain 
previously  approved  States  and  the  new 
States  (Alabama  and  Mississippi],  and 
has  found  that  these  pro^^ms  fully  meet 
the  guidelines  listed  above.  Documents 
containing  information  that  provided  die 
basis  for  the  Service's  findings  are 
available  for  pubbc  insf  ecoon  at  the 
Office  of  Management  Authority 
(address  given  above). 

The  Service  hereby  approves  exports 
of  1989-1991  harvested  alligators,  hide, 
meat,  and  parts  in  the  Slates  receiving 
export  approval  on  the  grounds  that 
both  Scientific  Authority  and 
Management  Authority  export 
requirements  are  satisfied. 


Multi-year  Findings 

The  Service  has  monilored  existing 
State  programs  iar  the  American 
alligator  in  most  of  the  previously 
approved  States  for  maay  years  and 
expects  that  these  States  will  continue 
to  satisfy  Convention  requirements.  To 
ensure  that  Service-approved  States 
maintain  successful  export  programs 
and  that  export  is  not  detrimental  to  tfie 
survival  of  the  species,  the  Service  plans 
to  continue  annual  monitoring  of  State 
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management  and  export  marking 
programs  through  evaluation  of  State 
program  information  and  export  reports 
from  U.S.  ports.  Annual  State  program 
reports  must  be  available  to  the  Office 
of  the  Management  Authority  (address 
given  above]  no  later  than  May  31  of 
each  year. 

States  seeking  for  the  first  time  to 
establish  a  regular  harvest  program  for 
alligators  should  begin  working  with  the 
Service  early  enough  in  order  to  develop 
their  alligator  programs  and  then  apply 
for  Convention  export  approval  no  later 
than  January  2  of  the  year  they  plan  to 
initiate  such  a  program. 

Public  Comment 

No  comment  was  received  from  any 
source  concerning  this  rule. 

This  rule  is  issued  under  authority  of 
the  Endangered  Species  Act  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.).  The 
primary  author  is  Mr.  S.  Ronald  Singer, 
Office  of  Management  of  Authority.  U.S. 
Fish  and  Wildlife  Service. 

Note:  The  Department  had  previously 
detennined  that  the  export  of  alligators  of 
various  States  taken  in  the  1986-1988  harvest 
seasons  was  not  a  major  Federal  action  that 
would  significantly  affect  the  quaUty  of 
expects  that  these  States  will  continue  to 
satisfy  Convention  requirements.  To  ensure 
that  Service-approved  States  maintain 
successful  export  programs  and  that  export  is 
not  detrimental  to  the  survival  of  the  species, 
the  Service  plans  to  continue  annual 
monitoring  of  State  management  and  export 
marking  programs  through  evaluation  of  State 
program  information  and  export  reports  from 
U.S.  ports.  Annual  State  program  reports 
must  be  available  the  Office  of  the 
Management  Authority  (address  given  above] 
no  later  than  May  31  of  each  year. 

States  seeking  for  the  first  time  to 
establish  a  regular  harvest  program  for 
alligators  should  begin  working  with  the 
Service  early  enough  in  order  to  develop 
their  alligator  programs  and  then  apply 
for  Convention  export  approval  no  later 
than  January  2  of  the  year  they  plan  to 
initiate  such  a  program. 

This  rule  extends  export  approval  for 
the  same  States  that  were  approved  for 
export  in  previous  years  and  extends 
this  approval  for  the  1989-1991  harvest 
seasons. 

The  findings  announced  in  this  notice 
are  effective  immediately.  It  is  the 
Service's  opinion  that  a  delay  in  the 
effective  date  of  the  regulations  after 
this  final  rulemaking  is  published  could 
adversely  impact  the  species  by 
preventing  the  international  marketing 
of  the  hides  and  meat  (where 
conunercial  harvest  is  an  important  part 
of  the  State  conservation  programs) 
thereby  reducing  the  incentive  for  takers 
or  dealers  to  comply  with  State 
requirements  in  the  approved  States. 


The  Service,  therefore,  finds  that  "good 
cause"  exists,  within  the  terms  of 
U.S.C.(d)(3]  of  the  Administrative 
Procedure  Act,  for  these  regulations  to 
take  effect  immediately  under  5 
U.S.C.(d)(l). 

Public  Comment 

No  comment  was  received  from  any 
source  concerning  this  rule. 

This  rule  is  issued  under  authority  of 
the  Endangered  Species  Act  of  1973  as 
amended  (16 U.S.C.  1531  et  seq). The 
primary  author  is  Mr.  S.  Ronald  Singer, 
Office  of  Management  of  Authority,  U.S. 
Fish  and  Wildlife  Service. 

Note:  The  Department  had  previously 
determined  that  the  export  of  alligators  of 
various  States  taken  in  the  1986-1988  harvest 
seasons  was  not  a  major  Federal  action  that 
would  significantly  affect  the  quahty  of  the 
human  environment  within  the  meaning  of 
section  102(2](C)  of  the  National 
Environmental  Policy  Act  therefore,  the 
preparation  of  an  Environmental  Impact 
Statement  was  not  required  (49  FR  1058). 
Because  these  proposed  findings  do  not 
significantly  differ  from  the  prior  export 
ffndings,  the  previous  determination  not  to 
prepare  an  Environmental  Impact  Statement 
on  export  of  alligators  taken  during  the  1986- 
1988  harvest  seasons  in  certain  States  (51  FR 
31130)  remains  appropriate.  The  Department 
had  also  previously  determined  that  such 
harvest  was  not  a  major  rule  under  Executive 
Order  12291  and  did  not  have  a  significant 
economic  affect  on  a  substantial  number  of 
small  entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601].  Because  the  existing  rule 
treats  exports  on  a  State-by-State  basis  and 
proposes  to  approve  export  in  accordance 
with  a  State  management/export  program, 
the  rule  will  have  little  effect  on  small  entities 
in  and  of  itself.  This  rule  does  not  contain 
any  information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44  U.S.C.  3501 
etseq. 

List  of  Subjects  hi  50  CFR  Part  2» 

Wildlife,  Imports,  Exports.  Plants 
(agriculture).  Endangered  and 
threatened  wildlife.  Endangered  and 
threatened  plants.  Animals,  Fish, 
Transportation,  Marine  mammals. 
Forests  and  forest  products.  Foreign 
officials.  Treaties,  and  Foreign  trade. 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly,  the  Service  proposes  to 
amend  part  23  of  title  50,  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  50-[AMENDEDl 

1.  The  authority  citation  for  50  CFR 
part  23  is  revised  to  read  as  follows: 

Authority:  Convention  on  International 


Trade  in  Endangered  Spedes  of  Wild  Fauna 
an  Flora,  HAS  8240;  and  Endangered  Spedat 
Act  of  ten,  as  amended  (16  US.C  ISSl). 


Subfiart 


of 


2.  In  §  23.57  revise  paragraph  (a)  and 
(b)  as  follows: 


{23,57 


•  (a)  1979-1991  harvest  (wild  and 
capitive  bred  for  each  year  unless 
noted). 
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Legend:    +   export  approved;    -export  not  ap- 
proved. 


(b)  Condition  on  export 

(1)  Each  hide  must  be  clearly 
identified  by  a  durable,  permanently 
locking  Convention  export  tag  bearing  a 
legend  showing  the  U.S.  CITES  logo. 
State  of  origin,  species,  season  of  take,  a 
unique  serial  number,  and  be  attached 
by  the  State  imder  conditions  approved 
by  the  Service. 

(2)  Fully  manufactured  hide  products 
may  be  exported  from  the  United  States 
when  State-applied  export  tags, 
removed  from  hides  contained  in  the 
products,  are  surrendered  to  the  Service 
prior  to  export. 

(3)  Meat  from  legally  harvested  and 
tagged  alligators  shall  be  packed  in 
State-uniform  containers,  permanently 
sealed  and  labeled  as  required  by  State 
law.  Bulk  meat  containers  shall  be 
marked  with  a  State  "parts  tag"  or  "bulk 
meat  tag"  permanently  attached 
indicating,  at  a  minimum.  State  of  origin, 
year  of  take,  species,  original  hide 
export  tag  number,  weight  of  meat  in  the 
container,  and  identification  of  State 
licensed  processor  or  packer. 

(4)  Large  individual  parts  shall  have  a 
"parts  tag"  permanently  attached,  while 
smaller  parts  may  be  packed  with  a 
"parts  tag"  permanently  attached  to  the 
sealed  package.  "Parts  tags"  shall 
supply  the  same  information  as 
described  for  such  tags  used  to  mark 
alligator  meat. 
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(5)  Alligator  skulls  shall  cany  a  "parts 
tag"  and  also  by  physically  marked  with 
the  number  of  the  original  U.S.-CITES 
export  tag  used  for  the  hide  of  that 
individual,  and  other  markings,  as 
required  by  State  law. 

Dated:  July  la  1989. 

Susan  Raon  Lamaon, 

Acting  Asaiatant  Secretary  for  Fish  and 
Wildlife. 

[FR  Doc.89-18909  Hied  8-13-89;  8:45  am] 
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Proposed  Rules 
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Fedanl  Itagiatar 
Vd.  M,  No.  195 

Monday,  August  14,  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  irrterested  persom  an 
opportunity  to  participate  in  the  rule 
maldng  prior  to  the  adoption  of  ttie  final 
rules. 


Federal  Home  Loan  Bank  Board 

12  CFR  Part  584 

[69-2179] 

TraneaeUont  WHti  Affiliates;  Extension 
of  Tbne  Period  for  Board  AeHon  on 
Outstanding  Proposal 

agency:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule;  extensicm  of  time 

period  for  Board  action. 

summary:  Pursuant  to  its  regulatory 
review  procedures,  see  Board  Res.  No. 
88-269,  53  FR  13156  (April  21, 1988).  the 
Federal  Home  Loan  Bfuik  Board 
("Board")  hereby  gives  notice  that  it  is 
extending  the  time  period  for  possible 
action  by  the  Board  or  any  successor 
agency  on  die  following  outstanding 
proposed  regulation  as  outlined  in 

SUPPI^MENTARY  INFORMATION.  The 

Board  is  taking  this  action  in  order  to 
allow  adequate  time  for  consideration  of 
a  number  of  complex  issues  raised  by 
this  proposal.  It  is  not  soliciting 
additional  conunents  on  this  proposal. 
DATE  October  10. 1989. 
TOR  FURTHER  INFORMATION  CONTACT: 
Mary  Hoyle,  Paralegal,  Specialist  (202) 
90&-7135,  Regulations  and  Legislation 
Division,  Office  of  General  Counsel. 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW.,  Washington,  DC  20552  or 
the  appropriate  contact  persons  listed  in 
the  referenced  Federal  Re^ster 
document. 

SUPPLEMENTARY  HWORMATIOH:  Although 

the  comment  period  on  the  proposal  on 
Transactions  with  Affiliates,  adopted  by 
the  Board  on  June  2, 1988;  53  FR  21838 
(June  10, 1988],  has  been  closed  for  more 
than  six  months,  the  Board  still  has  the 
proposal  under  active  consideration  for 
possible  further  action.  The  Board  is 
hereby  extending  the  time  for  possible 
final  action  by  the  Board  or  any 
successor  agency  on  this  proposal  until 
sixty  days  after  the  enactment  of  the 
legislation  cuirentiy  pending  regarding 
the  regulation  of  the  thrift  industry. 


The  Board  notes  that  this  action  does 
not  constitute  a  representation  that  the 
Board  or  any  successor  agency  will  take 
final  acticHi  with  respect  to  this 
proposal  only  that  it  may  do  so  within 
this  extensi(Hi  of  time.  Moreover,  this 
action  carries  no  implication 
whatsoever  with  respect  to  the  Board's 
view  of  the  merits  of  the  prc^wsaL 

By  the  Federal  Home  Loon  Bank  Board. 
John  F.  Ghizzoni. 

Assistant  Secretary. 

[FR  Doc.  89-18785  FUed  8-11-89;  8:45  am] 

HLUNQ  CODE  *720-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  8»-NM-10e-AD] 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  DC  10-30,  -30F.  -40, 
and  KC-10A  (Military)  Series  AbptenM 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC  10-30,  -30F,  -40,  and 
KC-IQA  (Military)  series  airplanes, 
which  currenUy  requires  that  all  landing 
gear  brakes  be  inspected  for  wear, 
replaced  if  the  wear  limit  prescribed  in 
the  existing  AD  are  not  met  and 
modification  of  short  piston  sleeve 
brakes  to  long  piston  sleeves  brakes. 
This  action  would  require  that  all  long 
piston  sleeve  brakes  be  modified,  and 
that  all  landing  gear  brakes  be  inspected 
for  wear  and  replaced  if  the  new  wear 
limits  prescribed  in  this  amendment  are 
not  met.  This  proposal  is  prompted  by 
further  testing  and  analysis  of  the 
brakes,  which  revealed  that  the  wear 
limits  specified  in  the  existing  AD  and 
the  long  piston  sleeve  brakes  are 
inadequate  to  provide  enough  brake 
mass  to  accomplish  a  maximum  energy 
rejected  takeoff  (RTO)  stop.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  of  the  landing  gear  brake 
effectiveness. 

DATE:  Comments  most  be  received  no 
later  than  October  2, 1989^ 


AOOREsacs:  Send  comments  on  die 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Nordiwest 
Mountain  Region.  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Dodcet  No.  ao-NM- 
108-AD,  17900  Padfic  Hi^way  Soutfi. 
0-68966,  Seattie,  Washington  9816S.  The 
appUcable  service  information  may  be 
obtained  from  Douglas  Aircraft 
Company,  P.O.  Box  1771,  Long  Beadi, 
California  90801,  ATTN;  Manager, 
Service  Changes.  Mail  Code  73-30.  This 
information  may  be  examined  at  die 
FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  Soudi.  Seattle, 
Washington  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beadi,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Edward  S.  Chalpin,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office.  ANM-131L.  FAA 
Northwest  Mountain  Region.  3229  East 
Spring  Street,  Long  Beach,  California 
90806-2425;  telephone  (213)  988-5335. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  AU 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  aa 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  eomomic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact 
concerned  vnth  the  suttstance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  88-NM-lOe-AO."  The 
post  card  .will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  On  September  16, 1988, 
the  FAA  issued  AD  88-16-02R1. 
Amendment  39-6034  (53  FR  37542: 
September  27, 1868),  to  repure  that  all 
landing  gear  brakes  be  inspected  for 
wear  and  replaced  if  the  wear  limit 
prescribed  in  that  AD  were  not  met  and 
that  all  short  piston  sleeve  brakes  be 
modified.  That  action  was  prompted  by 
testing  and  analysis  of  the  brakes, 
which  revealed  that  existing  brake  wear 
limits  and  short  piston  sleeve  brakes  are 
inadequate  to  provide  enough  brake 
mass  to  accomplish  a  maximum  energy 
rejected  takeoff  (RTO)  stop.  This 
condition,  if  not  corrected,  could  result 
in  the  loss  of  the  landing  gear  brake 
effectiveness. 

Since  issuance  of  that  AD,  additional 
dynamometer  testing  showed  that  piston 
unporting  can  occur  at  speeds  higher 
than  previously  estimated.  These  tests 
provided  information  that  had  been 
previously  extrapolated  and  estimated 
in  determining  brake  wear  limits,  design 
lives,  and  characteristics.  Unporting  of 
the  pistons  would  render  the  brake 
unusable.  Consequently,  the  FAA  has 
determined  that  a  revision  of  die  brake 
wear  limits  to  a  more  stringent 
dimension  is  needed,  and,  as  final 
action,  installation  of  extra-long  piston 
sleeves  in  the  brakes  with  an  adjusted 
wear  limit  is  warranted. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin  32- 
218,  dated  March  17, 1989,  which 
describes  procedures  for  inspection  of 
all  landing  gear  brakes  for  a  prescribed 
wear  limit  and  modification  of  landing 
gear  brakes  by  replacing  existing  long 
piston  sleeves  with  extra-long  sleeves. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  of  all 
landing  gear  brakes  for  wear  and 
replacement  if  the  new  wear  limits  are 
not  met  and  modification  of  main 
landing  gear  brakes  to  replace  long 
piston  sleeves  with  extra-long  piston 
sleeves,  in  accordance  with  the  service 
bulletin  previously  described. 

There  are  approximately  160  Model 
DC-10-30,  -30F,  -4a  and  KC-lOA 
(Military)  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet  It 
is  estimated  that  128  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  19 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
There  is  no  cost  for  the  modification 
parts.  Based  on  this  figures,  the  total 


cost  impact  of  the  AD  on  U.S  operators 
is  estimated  to  be  $97,280. 

The  regulations  proposed  herein 
would  not  have  sustantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  fit)m  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  Part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.G.  1354(a].  1421  and  1423; 
49  U.S.C.  10e(g]  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13    [AmMMled] 

2.  Section  39.13  is  amended  by 
superseding  AD  6&-16-02R1, 
Amendment  39-60S4  (53  FR  37542; 
September  27, 1988],  with  the  following 
new  airworthiness  directive. 

McDonnell  Douglas:  Applies  to  Model  DC- 
10-30,  -30F,  -4a  and  KC-lOA  (Militaty) 
series  airplanes,  certificated  in  any 
category.  Compliance  required  as 
indicated,  unless  previously 
accomplished. 
To  prevent  the  loss  of  main  landing  gear 
brake  effectiveness,  accomplish  the 
following: 

A.  Within  90  days  after  October  14. 1988 
(effective  date  of  Amendment  39-6034), 
replace  all  Goodyear/Loral  Systems  brakes, 
part  number  500075S>2,  -3,  and  -5  with 
Goodyear/Loral  Systems  brakes,  part  numlier 


5000758-4,  -6,  or  -10.  The  maximum  brake 
wear  limit  is  0.75  inch. 

B.  Within  90  days  after  October  14. 1988 
(effective  date  of  Amendnent  39-6034], 
inspect  the  brakes  for  wear.  Any  brake  that  is 
worn  more  than  0.75  inch  inust  be  replaced, 
prior  to  further  flight  with  one  within  this 
limit.  These  limits  must  bs  maintained  until 
the  requirements  of  paragraphs  D.  and  E.,  or 
F.  and  C,  below,  are  accomplished. 

C.  Within  90  days  after  October  14, 1988 
(effective  date  of  Amendnent  39-6034), 
incorporate  the  0.75  inch  brake  wear  limit 
into  the  FAA-approved  maintenance 
inspection  program. 

D.  Within  30  days  after  the  effective  date  of 
this  amendment,  inspect  the  brakes  for  wear. 
Any  brake  worn  more  than  0.50  inch  must  be 
replaced,  prior  to  further  Sight  with  one 
within  this  limit. 

E  Within  30  days  after  the  effective  date  of 
this  amendment  incorporate  the  0.50  inch 
brake  wear  limit  into  the  FAA-approved 
maintenance  inspection  program. 

F.  Within  180  days  after  the  effective  date 
of  this  amendment  modi^  and  replace  all 
Goodyear/Loral  Systems  brakes,  part 
numbers  5000758-4,  -6,  or  -10,  or  any  brake 
modified  in  accordance  with  AD  88-16-02R1, 
Amendment  39-6034.  paragraphs  C.2.  or  D.2., 
with  new  extra-long  pistcn  sleeves  and  dust 
seal  boots,  and  reidentify  them  as  -4R,  -6R, 
and  -lOR  assemblies,  respectively,  in 
accordance  with  Douglas  Aircraft  Company 
DC-10  Service  Bulletin  Number  32-218,  dated 
March  17, 1989.  For  Goodyear/Loral  Systems 
part  numbers  5o6o758-4R,  -iR,  and  -lOR,  the 
maximum  brake  wear  limit  is  0.90  inch. 

G.  When  the  modifications  required  by 
paragraph  F.,  above,  are  accomplished, 
incorporate  the  0.90  inch  brake  wear  limit  in 
the  FAA-approved  maintenance  inspection 
program. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  complisnce  time  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager,  Los 
Angeles  Certification  Office,  FAA,  Northwest 
Mountain  Region. 

Note— The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment  and  then  send  il  to  the  manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA.  Northwest  Mountain  Region. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Dotiglas  AiKrafl  Company, 
P.O.  Box  1771,  Long  Beach.  California 
90801,  ATTN:  Manager,  Service 
Changes.  Mail  Code  7)-30.  These 
documents  may  be  examined  at  the 
FAA.  Northwest  Moimtain  Region. 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South.  Seattle. 
Washington,  or  the  Lob  Angeles 
Certification  Office.  3229  East  Spring 
Street  Long  Beach.  California. 
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Issued  in  Seattle,  WasMngton.  on  August  3, 
1989. 

Damn  M.  Pedanoo. 

Acting  Manager  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
[FR  Doc.  39-18911  Filed  8-11-69;  8:45  am] 
BILLMQ  OOOC  4S10-1S-M 


14CFRPart39 
[Docket  Na  •9-ASW-29] 

Abworthinees  Directives;  SOcorslcy 
Model  S-61  Series  Helicopters 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


9S2S7 


summary:  This  notice  proposes  to  adopt 
an  airworthness  directive  (AD)  that 
would  require  a  one-time  inspection  and 
measiu-ement  of  each  bifilar  attachment 
bolt  installation  for  clearance  and  a  one- 
time inspection  for  cracks  aroimd  each 
bifilar  attachment  hole  in  the  main  rotor 
upper  hub  plate  on  Sikorsky  Model  S-61 
series  helicopters.  The  proposed  AD  is 
needed  to  detect  a  cracked  main  rotor 
upper  hub  plate,  which  could  result  in 
the  loss  of  the  heUcopter. 
DATG  Conunents  must  be  received  on  or 
before  September  28. 1989. 
AODRCSSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Rules 
Docket  Office  of  the  Assistant  Chief 
Counsel,  FAA  Fort  Worth.  Texas  76193- 
0007.  or  delivered  in  duplicate  to  the 
Office  of  the  Assistant  Chief  Counsel 
4400  Blue  Mound  Road.  Room  158. 
Building  3B,  Forth  Worth.  Texas. 
Comments  must  be  mariced:  Docket  No. 
89-ASW-29. 

Comments  may  be  mspected  at  the 
above  location  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.  weekdays,  except 
federal  holidays. 

The  AD-related  material  may  be 
obtamed  from  Sikorsky  Aircraft 
Division  of  United  Technologies 
Corporation,  Commercial  Customer 
Service  Department  6800  Main  Street 
Stratford.  CT  06601-1381. 

FOR  RMTNOI MPORMATION  contact: 

Donald  F.  Thompson.  Airframe  Branch. 
Boston  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service.  Federal 
Aviation  Admmistration,  12  New 
England  Executive  Paiic.  Burlington, 
Massachusetts  01803,  telephone  (617) 
27J-7113. 

MIPPUMENTARV  information: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Commtmications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  any  final 
action  is  taken  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regidatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  examination  by  interested 
persons.  A  report  siunmarizing  each 
FAA-pubhc  contact  concerned  with  the 
substance  of  the  proposed  AD,  will  be 
filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  89-ASW-29.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
coRunenter. 

The  FAA  has  received  reports  of 
cracks  occurring  in  Sikorsky  S-61  main 
rotor  upper  hub  plates  starting  from  the 
bifilar  attachment  bolt  hole.  The  cause 
of  the  cracking  is  attributed  to  improper 
clearance  between  the  bifilar  lug  and 
main  rotor  hub.  The  excessive  clearance 
which  is  beyond  the  recommended 
drawing  clearance  allows  the  bifilar 
attachment  bolt  to  preload  the  upper 
hub  plate  walls,  thereby  causing 
premature  cracking  in  the  hub 
attachment  hole.  Since  this  condition  is 
likely  to  exist  or  develop  on  other 
helicopters  of  the  same  type  design.  The 
proposed  AD  would  require  a  one-time 
inspection  for  clearance  of  the  bifilar  to 
upper  plate  attachment  and  a  one-time 
inspection  of  the  main  rotor  upper  hub 
plate  for  cracks  which  start  fi^m  any  of 
the  five  bifilar  attachment  bolt  holes  on 
Sikorsky  Model  S-61  series  heUcopters. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  llierefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
proposed  regulation  would  only  involve 
32  aircraft  at  an  approximate  cost  of 
$240  per  aircraft  for  the  initial  bifilar  lug 


clearance  check  and  $60  per  aircraft  for 
the  inspection  for  cracking  arotuid  the 
five  bifilar  attachment  holes.  Therefme, 
I  certify  that  this  action  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28. 
1979);  (3)  does  not  warrant  preparation 
of  a  regiilatory  evaluation  as  the 
anticipated  impact  is  so  minimal;  and  (4) 
if  promulgated,  will  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  die 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Hie  Proposed  Amendment 

PART  3»-AiRW0RTHINESS 
DIRECTIVES 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adminsitration 
proposes  to  amend  S  39.13  of  tiie  Federal 
Aviation  Regulations  as  follows: 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

AutlMrity:  49  U.S.C  13S4(a),  1421.  and  1423; 
49  U.S.C  106(g)  (Revised.  Pub.  L  97-449. 
January  It  1983);  and  14  CFR  11.85. 

2.  Section  39.13  is  amended  by  adding 
the  following  AD: 

Siluirsky  Aiicnft:  Applies  to  Sikorsky  Model 
S-61  series  helicopters  certificated  in  any 
category,  equipped  with  Part  Numt>er  (P/ 
N]  S6110-23300  main  rotor  head.  (Docket 
No.  89-ASW-29.] 
Compliance  is  required  within  the  next  ISO 
hours'  time  in  service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 
To  prevent  possible  failure  of  the  main 
rotor  hub  upper  plate,  wliidi  could  result  in 
the  loss  of  the  helicopter,  accomplish  the 
following: 

(a)  Conduct  a  one-time  inspection  of  the 
main  rotor  head.  P/N  S6110-2330a  installed 
with  a  bifilar  assembly,  P/N  S61U-23038,  as 
follows: 

(1)  Remove  main  rotor  fairing  to  provide 
access  to  the  upper  hub  arms. 

(2)  Loosen  the  bifilar  attachment  bolt 
(NAS630-84)  and  nut  (EBlOS)  a  minimum  of 
two  turns,  one  Iwh  at  a  time. 

(3)  Using  a  0.010-inch  feeler  gage  or 
equivalent  insert  tip  of  feeler  gage  between 
washer  stackup  and  bifilar  lug.  Accomplish 
this  check  on  both  sides  of  lug. 

(i)  If  tip  of  feder  gage  does  not  contact 
shank  of  attachment  bolt  washer  stadnip 
and  lug  clearance  are  acceptable.  Torque 
attachment  nut  to  1.690  inch-pounds. 

(ii)  If  tip  of  feeler  gege  contacts  shank  of 
attachment  bolt  reshim  bifilar  support 
assembly  to  provide  a  0.000  to  Oj004  inch 
clearance.  Torque  attachment  nut  to  1,680 
inch-pounds. 

NotK  The  S-61  maintenance  manual 
contains  shimming  instructions. 


BEST  COPY  AVAILABLE 
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(4)  Aepeat  the  reqaiiements  of  pangniilu 
(aKZ)  md  (3)  indMdnally  on  the  four 
reiminlng  bnb  annt  for  eadi  hilUar  sopport 

MMBoly  aCUCBBKQl  iMTQWW. 

(5)  RaiMtaB  aain  ra4ar  faiftag. 

(b)  Condict  a  viaMi  impection  far  cracka 
in  area  of  the  five  aain  rotor  bd)  apper  plate 
arm  bifiiar  atudneat  bolt  holaa.  Coodoct  a 
vituaJ  inapectkia  for  cracks  OB  (lie  outaidc 
surfaces  of  each  of  the  five  hub  anna, 
adjacent  to  fte  blfilar  attachment  holes.  Tht 
rotor  head  does  not  require  disassembly  for 
Uiese  lospectluRs. 

(1}  If  a  crack  indication  is  found  by  the 
vianal  tDspactioa,  clean  imaiediate  area  and 
relnspect  uiag  a  dye  penetrant  or  equivalent 
inspactioB  nediod. 

(2)  If  a  crack  is  verified,  rearave  main  rotor 
hub  assembly  prior  to  fortber  flight  and 
replace  with  an  alrwordiy  oompooent 

(c)  Upooreqtiest.  an  alternate  Beras  of 
compliance  which  provides  an  aqoivalent 
level  of  safety  to  the  requirements  of  this  AO 
may  be  used  whan  approved  by  tiie  Marnier, 
Boston  Aircraft  Certification  Office,  Rngin^ 
and  Propeller  Directorate,  AhtMft 
Certification  Service,  12  New  Bn^and 
Executive  Park.  BurUn^toa,  Maaaadnsetts 
01803,  telephone  (617)  273-7118. 

(d)  Upon  submisaion  of  substantiating  data 
by  an  owner  or  operator  through  an  FAA 
Aviation  Safety  Inspector,  the  manager  of  the 
Boston  Aircraft  Certification  Office  may 
adjust  the  compliance  time  specified  in  this 
AD. 

Nola:  Sikorsky  Aircraft  Co.  Alert  Service 
Bulletin  No.  81610-48,  dated  Pebruaiy  7. 1989, 
pertains  to  this  AD. 

Issued  in  Port  Worth.  Texas,  on  August  4, 
1989. 

lamasaEdfiksoo. 

Acting  MaaifgBr.  Rotonnft  Directorate, 
Aircraft  Certificotioa  Serrioe. 
[FR  Doc.  89-18912  FUed  8-11-89;  8.45  am] 
HUNM  COOf  4»ia-1S4l 


DEPARTMENT  OF  COIBIERCE 
IntematioiuH  Trade  Administration 
19  CFR  Part  355 
(DoctiM  No.  «03f0^9090] 

CouMarvaMng  Dtitiaa 

aoency:  Intematiaiial  Trade 

AdounMratioii,  Deputment  of 

Commerce. 

action:  Notice  of  prc^osed  rulemaking 

and  extension  of  time  for  public 

comments. 


tUMMAiiy:  The  International  Tksde 
Administration  is  extendii^  the  time  for 
the  submission  of  conmenls  oa 
reguiattoBS  oodii^rJBg  the  methodology 
used  to  detmrnins  the  existence  and 
value  of  coentenraflable  sabsMies. 
DATE  Written  comments  wifl  be 
considered  if  received  not  later  than 
September  5.  IflSa 


AOOROt:  Address  written  comments  (10 
copies]  to  Eric  L  Garfinkel.  Assistant 
Secretary  for  Import  Adndnistrstion. 
Room  B-oea  U&  Department  of 
Commerce.  Pennsylvania  Avenue  and 
14th  Street  NW..  Washington,  DC  20230. 
Comments  should  be  addressed: 
Attention:  Motioe  of  Proposed 
Ralemaking/Ameadments  to 
Countervailing  D»*y  Regulations.  Eadi 
person  submitting  a  comment  should 
include  his  or  her  name  and  address, 
and  give  reasons  for  any 
recommendation. 

FOR  FURTHER  MPOMMATION  CONTACT: 
William  D.  Hunten  Deputy  Chief 
Counsel  for  Inqiort  Acbninistration. 
OfHce  of  the  Chief  Counsel  for  Import 
Administration.  (202)  377-1411. 

SUPnf  MENTMIV  information:  On  May 
31, 1989  (54  FR  233B6),  Ae  International 
Trade  Admfaristrafion  ("ITA"]  published 
a  Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments 
concerning  die  promulgation  of 
regulations  codi^ing  the  methodology 
used  to  determine  the  existence  and 
value  of  countervffiiable  subsidies.  The 
deadline  for  public  comments,  as 
clariHed  in  a  subsequent  notice  of  June 
16. 1989  (54  FR  25368),  was  July  31. 1989. 
As  the  July  31  deadline  drew  near,  the 
ITA  received  many  oral,  and  some 
written,  requests  for  an  extension  of 
time  in  which  to  submit  comments.  Hie 
amount  <A  additiooal  time  sou^t  varied 
from  a  few  days  to  two  months. 
Although  our  initisl  inclination  was  to 
deny  such  requests,  because  of  the 
importance  of  these  regulations,  the 
broad  interest  in  them  which  was 
shown,  and  the  many  useful  comments 
we  have  received,  we  have  concluded 
that  it  would  be  in  the  best  interests  of 
the  ITA  and  the  pabHc  to  grant  a  limited 
extension  of  the  psblic  comment  period. 
Accordingly,  we  are  extending  the 
public  comment  period  until  September 
5,1989. 

We  extend  our  appreciation  to  those 
persons  who  met  die  original  July  31 
deadline.  So  that  they  might  not  be 
disadvantaged,  those  persons  who 
abeady  submitted  comments  on  the 
proposed  rules  may  have  until 
September  5. 1989.  in  which  to  submit 
additional  oommeats.  Any  person 
submitting  additional  comments  should 
indicate  whether  soch  comments  are  a 
supplement  to.  or  a  sidsstitute  for.  that 
person's  ordinal  sabmission.  hi  this 
regard,  comments  submitted  in 
connection  with  this  rulemaking  are 
available  for  public  inspection  in  the 
ITA's  Central  Becocds  Unit,  Room  B- 
099. 


Dated:  August  4, 1989J 
Lisa  B.  Baity, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doa  88-18872  Filed  8-11-89;  8:45  am] 

SaiMQ  CODE  Si104e-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Admbiistration 

20  CFR  PRrta  404  and  41« 
TRIN  0960-AB9t  | 

[Regulations  No.  4  snd  16] 

Disability  Inauranca  and  Suppiamental 
Security  Income;  Meatal  Oisordera  in 
Children 


R  Social  Security  Admmistration, 
HHS. 

action:  Proposed  rules. 

OUMMAnv:  iliese  proposed  amendments 
revise  the  medical  criteria  few  evaluating 
mental  disorders  of  children  under  age 
18  for  the  disability  psograms  in  title  II 
and  title  XVI  of  the  Social  Security  Act. 
The  revisions  reflect  advances  in 
medical  knowledge,  txeatment  and 
methods  of  evaluating  mental  disorders 
in  children  and  will  provide  up-to-date 
medical  criteria  for  use  in  the  evaluati<Hi 
of  disability  claims  based  on  chikihood 
mental  disorders. 

date:  To  be  sure  that  your  comments 
are  considered,  we  mast  receive  them 
no  later  than  October  13. 1989. 
addresscs:  Comments  shotdd  be 
submitted  in  writing  to  die 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1505,  Baltimore,  MD 
21203,  or  deliva<ed  to  the  Office  of 
Regulations,  Social  Security 
AdministrsHon.  3  B  4  Operations 
Building,  6401  Security  Bouleva^, 
Baltimore,  MD  21235.  between  MO  ajn. 
and  4:30  pjn.  on  regular  business  days. 
Comments  may  be  inspected  during 
these  same  hours  by  nakhig 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURIIItR  MFORIMTNM CONTACT: 
William  J.  Zie^,  Legal  Assistant. 
Office  of  Regulations.  Sodal  Security 
Administration.  6401  Security 
Boulevard.  Balthnore.  MD  21235, 
telephone  301-965-17^0. 

•UPPIXMENTARV  MRMMATION:  We  are 
proposing  a  revision  of  the  mental 
disorders  listings  for  diildren.  Hie 
medical  criteria  for  evaluating  mental 
disorders  in  chil^en  are  found  fai  112.00 
of  Part  B  of  fte  Listing  of  fanpairments  fai 


Federal  Register  /  Vol.  54.  No.  155  /  Monday,  August  14.  1989  /  Proposed  Rules 


33239 


Appendix  1  of  Subpart  P  of  Part  404  of 
title  20  of  the  Code  of  Federal 
Regulations  [CFR].  Appendix  1  is 
divided  into  Part  A  and  Part  B.  Hie 
criteria  in  Part  A  apply  mainly  to 
evaluating  impairments  of  adults,  but 
may  be  applied  in  evaluating 
impairments  in  children  under  age  18  if 
the  disease  process  has  a  similar  effect 
on  adults  and  children.  Part  B  of 
Appendix  1  contains  medical  criteria  for 
the  evaluation  of  impairments  of 
children  under  age  18,  where  the  criteria 
in  Part  A  do  not  give  appropriate 
consideration  to  the  particular  disease 
process  in  childhood.  Part  B  was 
initially  included  only  in  Appendix  1  of 
Subpart  I  of  Part  416  in  1977,  subsequent 
to  the  enactment  of  the  Supplemental 
Security  Income  Program.  While  Part  B 
applies  mainly  to  claims  by  children  for 
Supplemental  Security  Income  benefits 
based  on  disability  under  title  XVL  it 
also  applies  to  some  claims  for 
disability  insurance  benefits  \mder  title 
n.  In  recodifying  the  title  II  and  title  XVI 
disability  regulations  on  August  20, 1980 
(45  FR  55566],  we  took  the  medical 
criteria  used  in  making  disability 
determinations  out  of  Part  416  and 
placed  them  only  in  Appendix  1  of 
Subpart  P  of  Part  404.  This  was  done  to 
eliminate  repetition  in  the  regulations, 
since  the  medical  criteria  contained  in 
Appendix  1  to  apply  to  both  the  title  II 
and  title  XVI  disability  programs.  (See 
20  CFR  404.1525  and  416.925.) 

Hie  proposed  revisions  serve  several 
purposes.  The  medical  terms  used  to 
describe  the  major  mental  disorders  of 
childhood  and  their  characteristics  and 
symptoms  have  been  updated  to 
conform  to  the  nomenclature  currently 
used  widely  by  psychiatrists, 
psychologists,  and  other  mental  health 
professionals.  Terminology  in  the 
listings  is  based  on  that  used  in  the  third 
edition  of  the  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders  (DSM  III] 
published  by  the  American  Psychiatric 
Association  (APA]  in  1980.  This  edition 
gives  a  common  basis  for 
communication,  which  is  particularly 
important  in  evaluating  medical  reports 
used  in  determining  disability.  The  DSM 
m-Revised,  which  was  published  in  May 
1987  and  after  these  evaluation  criteria 
were  developed,  does  not  differ  in  its 
applicable  terminology. 

The  proposed  listings  are  also  more 
specifically  related  to  distinct  types  of 
mental  disordera.  Thus,  fewer  disorders 
are  included  under  the  same  Usting  than 
are  grouped  together  under  the  current 
listings.  The  result  is  an  increase  in  the 
number  of  listings  from  four  to  nine.  In 
the  proposed  listings,  the  organization  of 
mental  disordera  is  based  on  the  DSM 


m  which  provides  a  realistic 
organization  in  terms  of  the  common 
characteristics  of  the  mental  disordera 
that  era  evaluated  tmder  a  particular 
listing.  The  more  recently  published 
DSM  m-Revised  does  not  differ  in  its 
organization. 

Since  the  body  of  knowledge  on  the 
characteristics,  treatment  and 
management  of  mental  disordera  in 
children  is  constandy  evolving,  the 
Social  Security  Administration  (SSA) 
will  provide  for  the  ongoing  evaluation 
of  the  medical  criteria  for  evaluating 
mental  disordera  in  children  to  ensure 
that  the  criteria  reflect  the  most  up-to- 
date  knowledge  on  those  disordera. 

The  evaluation  of  mental  disordera  in 
children  will  not  require  the  use  of  the 
Psychiatric  Review  Tedinique  Form 
(PRTF],  as  is  currently  required  for  the 
evaluation  of  adult  disordera.  The  PRTF 
was  designed  to  assist  adjudicatore 
through  the  sequential  evaluation 
process  in  adult  claims  involving  mental 
disordera,  which  can  include  assessment 
of  the  residual  functional  capacity.  Since 
evaluation  of  title  XVI  disabled  child 
cases  and  some  title  II  cases  involves 
only  a  consideration  as  to  whether  the 
claimant  is  actually  engaged  in 
substantial  gainful  activity  or  has  an 
impairment  which  meets  or  equals  a 
listed  impairment  and  does  not  consider 
whether  the  claimant  has  the  ability  to 
work,  utilization  of  the  PRTF  in  these 
cases  would  be  unnecessary  and 
inappropriate.  Therefore,  we  are  also 
proposing  amendment  to  S§  404.1520a 
and  416.920a  to  reflect  that  the  PRTF 
will  only  be  required  in  evaluating  the 
severity  of  mental  impairments  in  adults* 
age  18  and  over  and  in  children  under 
age  18  where  the  disease  process  has  a 
similar  effect  on  adults  and  yotinger 
persons. 

The  following  is  a  summary  of  the 
proposed  listings. 

112.00   Preface 

We  are  proposing  several  significant 
additions  to  the  preface  to  the  mental 
disordera  listings  for  children  under  age 
18.  Proposed  Introduction,  112.00A  of  the 
preface  explains  the  basic  approach 
used  in  the  listings  that  follow.  It 
explains  that  most  the  listings  tise  a  new 
dual  approach  which  divides  each 
listing  into  two  paragraphs:  the  firat 
paragraph  (the  A  paragraph]  describes 
the  characteristics  necessary  to 
substantiate  the  existence  of  the  mental 
disorder,  while  the  second  paragraph 
(the  B  paragraph]  describes  the 
applicable  restrictions  and  functional 
limitations  which  result  from  the 
disorder  in  children. 

In  112.00B  of  the  preface.  Need  for 
Medical  Evidence,  we  describe  the  need 


for  medical  evidence  to  substantial  the 
existence  of  a  medically  determinable 
impairment 

In  112.00C  of  the  preface,  Assessment 
of  Severity,  we  describe  in  detail  the 
multiple  factora  in  the  paragraph  B 
criteria  of  most  listings  which  pertain  to 
functional  limitations  and  restrictions  in 
various  age  groups  in  children.  This 
significant  revision  in  the  mental 
disordera  listings  has  been  introduced 
because  mental  health  professionals 
consider  such  factora  particularly 
important  in  evaluating  mental  (hsordera 
of  children.  It  should  be  noted  that 
although  the  items  in  paragraph  B  are 
identical  for  most  listhigs,  the  number  of 
items  required  varies  for  particular 
listings. 

In  112.00D  of  the  preface. 
Documentation,  we  discuss  the  evidence 
needed  to  document  mental  disordera  in 
children. 

In  112.00E,  Effect  of  Hospitalization  of 
Residential  Placement,  and  112.00F, 
Effects  of  Medication,  we  also  include 
new  information  relating  to  mental 
disordera  in  children.  This  material 
explains  that  evaluation  of  mental 
disordera  must  include  consideration  of 
the  fact  that  medications, 
hospitalizations,  or  other  highly 
structured  living  arrangements  may 
minimize  the  overt  indications  of  severe 
chronic  mental  disordera  without 
necessarily  affecting  the  functional 
limitations  imposed  by  the  disorder.  The 
proposed  112.00F  also  acknowledges 
that  medications  may  sometimes 
produce  side  effects  that  add  to  the 
functional  limitations  resulting  from 
mental  disordera  in  children. 

112.01    Category  of  Impairments — 
Mental 

11Z02    Organic  Mental  Disordera 

Paragraph  A  of  proposed  listing  112.02 
contains  nine  characteristics  of  these 
disordera.  Proposed  paragraph  B 
contains  the  restrictions  or  functional 
limitations  used  to  assess  the  severity  to 
these  disordera. 

Mental  disordera  do  not  manifest 
themselves  in  the  same  way  in  children 
of  different  ages.  Therefore,  the 
proposed  paragraph  B  criteria  provide 
for  the  assessment  of  impairment 
severity  for  two  age  groups — age  1  to 
attainment  of  age  3  and  age  3  to 
attainment  of  age  18. 

The  criteria  used  to  assess  impairment 
severity  in  the  age  group  of  1  to 
attainment  of  age  3  are  based  upon 
functional  deficits  in  the  following 
areas:  gross  and  fine  motor 
development,  cognitive-communicative 
function,  and  social  functioning.  The 
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critnia  in  flw  age  group  of  3  to 
attainincnt  of  age  18  use  functional 
deficits  in  the  following  areas  to  assess 
liulwUiiiieiit  sevnlty:  Copiitive/ 
conuaanicathre  fuRction:  social 
functioidBg;  peraonal/behavioral 
functkn;  and  concentratioa.  persistence 
and  pace.  To  ftilfili  tin  reqahieBieirts  of 
listing  112.02  for  eitho*  age  groiqring,  it 
must  be  demonstrated  that  tiie  child  has 
functioiial  defidts  or  restiictioas  in  one 
of  the  areas  to  the  degree  specified  in 
the  paragrai))i  B  criteria. 

112.03  Psychotic  DisonJets 

The  propoaed  listing  groups  psychotic 
conditions  that  are  more  clinely  related 
than  in  the  cmrent  listing.  Affective 
disorders  are  to  be  evaluated  under 
proposed  listing  llZiM.  Paragraph  A  has 
been  revised  and  the  proposed 
parqpaph  B  has  been  introduced  as 
discussed  in  listing  112.02. 

112.04  Affective  Disorders 

In  the  current  organization  of  the 
mental  disorders  lisdngs,  affective 
disorders  are  evaluated  under  listing 
112.03  (Psychoses  of  Infancy  ami 
Childhood)  or  listing  112M  (Functional 
Nonpsychotic  Disorders).  The  new 
listing  which  we  are  proposing  now 
relates  exdustvely  to  affective 
disorders.  In  paragraph  A  of  the 
proposed  listing,  we  describe  the 
characteristics  of  affective  disorders  in 
more  detail  than  they  are  described  in 
the  current  listings  112.03  and  112.04. 
We  are  introducing  paragraph  B  in  the 
manner  previously  described  for 
proposed  listing  112.02. 

112.05  Mental  ReUudatiaa 

Listing  112AS  essentially  remains  the 
same  with  the  addition  of  a  fourth 
criterion.  This  new  criterion,  proposed 
paragrai)h  D.  provides  for  separate 
assessment  of  ehildroi  with  an  IQ  (rf60- 
M  without  any  ooexistiiig  physical  or 
mental  impalnsent  but  who  experienoe 


either  marked  impairment  in  social 
functioning  or  marked  tiiq>airment  in 
personal/behavior^  function. 

112.06   Anxiety-R^ated  Disorders 

In  dte  organization  of  the  current 
listings,  anxiety-related  disorders  are 
grouped  with  similar  mental  disorders  in 
a  single  listing  (112i)4).  Proposed  listing 

112.06  exchisiveiy  oovers  disorders 
related  to  anxiety.  Items  3, 4  and  B  in 
paragraph  A  of  this  proposed  listing  are 
sinrilar  to  items  covered  in  the  current 
listing.  Foiff  additional  items  have  been 
added  to  better  identify  various 
characteristics  of  these  disorders. 
Proposed  paragraph  B  has  been 
introduced  as  discussed  in  proposed 
listing  WISH,  but  diree  of  the 
requirements  listed  in  paragraph  B  must 
be  satisfied  for  the  listing  requirements 
to  be  fulfilled  in  listing  112.06. 

112.07  Disorders  with  Physical 
Manifestatians 


TTiese  disorders  are  currently 
evaluated  rriA  other  nonpsychotic 
disorders  under  listing  112.04.  lliis 
proposed  listing  relates  specifically  to 
nonpsychotic  disorders  with  physical 
manifestations.  Proposed  paragraph  A 
adds  more  detailed  characteristic 
patterns  of  these  disorders  to  the  two 
now  in  paragraphs  A  and  E  of  the 
current  listing  112.04.  Proposed 
paragraph  B  has  been  added  in  the 
maimer  previously  discussed  for 
proposed  112.02,  bat  three  of  the 
reqiurements  listed  in  paragraph  B  must 
be  satisfied  for  the  listing  requirements 
U>  be  fulfilled  in  listing  112.07. 

112.08   Personality  Disorders 

Tliese  disorders  are  currently 
evaluated  imder  listing  112.04.  The 
proposed  listing  is  a  reference  listing 
which  refers  the  evahiator  to  listing 
12.08  of  the  adult  mental  disorders 
listings  in  part  A  of  the  Listing  of 
Impairments.  Since  personality 


disorders  do  not  usually  manifest 
themselves  until  later  diildhood,  the 
adult  menial  disorder  listing  is  a  more, 
appropriate  indicator  off  disability. 

112.00   Autism  and  Other  Pervasive 
Developmental  Disordtrs 

These  disorders  currently  are 
evaluated  under  listings  112.02, 112.03, 
or  112.05  based  on  the  hidividual  case 
factors.  In  die  proposed  listing, 
paragraph  A  describes  the 
characteristics  of  autism  or  otiier 
pervasive  developmental  disorders. 
Proposed  paragraph  B  has  been  added 
in  the  manner  previou^y  discussed  for 
proposed  listifig  112.02. 

Autism  in  children  is  well  recognized 
as  a  specific,  discrete  mental  disorder 
and  presents  its  manifestations 
differently  from  that  which  is  found  in 
adults.  Therefore,  a  separate  listing  for 
children  is  being  proposed. 

112.10    Developmeatai  and  Eiaotioaal 
Disorders  of  Infancy. (birth  to 
attainment  of  age  1) 

The  developmental  and  emotional 
evaluation  of  infants  requires  special 
consideration;  therefore,  a  new  listing  is 
proposed  whidi  roam  accurately 
evaluates  functional  kws  in  all  infants  of 
this  age  group.  The  proposed  listing  is 
divided  into  four  para^phs  which 
describe  specific  criteda  wdiich  are 
indicative  of  severe  functional  loss  in 
infants. 


Other  Changes 

We  are  ako  proposing  a  technical 
amendment  to  tisthig  124950.  in  Part  A  of 
Appendix  1  (adult  listings),  pertaining  to 
the  evaluation  of  menlai  retardation  and 
autism  in  order  to  clarify  that  either 
disorder  requires  two  of  die  functional 
limitations  to  satisfy  the  Usting. 

Executive  Order  12291 

The  additional  program  costs  for  title 
XVI  will  be  as  foUowsc 


Fiscal  years 

TolBl 

1«e9 

1«M 

1981 

1992 

1993 

U 

$10 

SIB 

Neglgfete 

4J000 

S22 
•jOOO 

«7 

S79 

3 

2,000 

3.000 

The  title  II  program  and  administrative 
costs  will  be  negligibie.  In  addition,  die 
ivivQicaicif  ivieuiifaie  progiaui  biiq 
administrative  costs  wiB  be  ne^igsble 
until  fiscal  yean  19B2  and  1993  when 
Federal  costs  will  increase  to  $3  million 
per  year.  Therefore,  tlie  Secretary  has 
detetmined  nrat  uus  is  not  a  major  lule 
under  Exeootive  Order  12291  because 


these  regulations  do  not  meet  any  of  the 
threshold  criteria  ior  a  major  rule. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexiblity  Ad 

We  certify  that  these  proposed 
regulations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
because  they  affect  only  a  smaU  number 
of  disabilify  claimants  uiuler  title  II  and 
tide  XVI  of  die  Sodal  Security  Act 

Papenverk  Roductfon  Ad  of  UN 

These  proposed  regulations  impose  no 
additional  reporting  or  lecordkeeping 
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requirements  necessitating  dearance  by 
the  Office  of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Program  Not. 
13.802,  Social  Security  Disability  Insurance; 
13.807,  Supplemental  Security  Income 
Program] 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure,  Death  benefits,  Disability 
benefits,  Old-Age,  Survivors  and 
disability  insurance 

20  CFR  Part  418 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disability 
benefits,  PubUc  assistance  programs, 
Supplemental  security  income. 

Dated  ^ril  5, 1989. 
Dorcas  R.  Hardy, 
Commissioner  of  Social  Security. 

Approved:  May  28, 1S89. 
Louis  W.  SuIBvan, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  P,  and  Part 
416.  Subpart  L  of  Chapter  m  of  Titie  2a 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

PART  404-FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABRJTY 
INSURANCE  (1950 ) 

1.  The  authority  citation  for  Part  404, 
,  Subpart  P  continues  to  read  as  follows: 

Audiority:  Sees.  202, 20S(a).  (b],  and  (d) 
through  (h),  218(1).  221(a)  and  (i).  222(c).  223. 
225,  and  1102  of  tiie  Sodal  Security  Act;  42 
U.S.C  402, 405(a).  (b).  and  (d)  through  (h). 
416(i).  421(B)  and  (i).  422(c),  423, 425,  and 
1302;  sec  S05(a)  of  Pub.  L  96-285, 94  Stat  473; 
sees.  2(dM2),  5, 6,  and  15  of  Pub.  L  98-46a  98 
Stat  1797 1801.  and  1806. 

2.  Section  404.1520a  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  foUowK 

S404.l520a   Evaluation  of  mentri 


(a)  *  *  *  In  addition,  in  evaluating  the 
severity  of  mental  hniwirments  for 
adults  (persons  age  18  and  over)  and  in 
persons  under  age  18  vrhete  the  disease 
process  has  a  similar  effed  on  adults 
and  younger  persons,  a  spedal 
procedure  must  be  followed  by  us  at 
each  level  of  administrative 
review.  •  •  • 


Appendix  1  to  Part  484— |AnMBded| 

3.  Part  A  of  Appendbc  1  (Listing  of 
Impairments)  of  Subpart  P  is  amended 
by  revising  the  introductory  text  of 
paragrafA  D  of  listing  12J05  to  read  as 
follows: 

A  vahd  verbal,  perfbimanoe,  or  full  scale 
IQ  of  60  to  80,  inclusive,  or  in  tiie  case  of 


autism,  gross  defkits  of  sodal  and 
communicative  skills,  with  eidier  condition 
resulting  in  two  of  the  following: 

4.  Part  B  of  Appendix  1  (Listing  of 
Impairments)  of  Subpart  P  is  amended 
by  revising  112.00,  Mental  and 
Emotional  Disorders,  to  read  as  follows: 

112.00   Mental  Disorders 

A.  Introduction:  The  structure  of  the  mental 
disorders  listing  for  children  under  age  18 
parallels  the  structure  for  the  mental 
disorders  listings  for  adults  but  is  modified  to 
reflect  the  presentation  of  mental  disorders  in 
children.  The  listings  for  mental  disorders  in 
children  are  arranged  in  9  diagnostic 
categories:  Organic  mental  disorders  (112i)2}; 
psychotic  disorders  (112.03);  affective 
disorders  (112.04);  mental  retardation 
(112.05);  anxiety-related  disorders  (112.06); 
disorders  with  physical  manifestation 
(112.07);  personahty  disorders  (112.08);  autism 
and  other  pervasive  developmental  disorders 
(112.06);  and  developmental  and  emotional 
disorders  of  infancy  (112.10). 

There  are  significant  differences  between 
the  listings  for  adults  and  the  listings  for 
children.  There  are  disorders  found  in 
children  that  have  no  real  analogy  in  adults, 
hence  the  differences  in  the  diagnostic 
categories  for  children.  The  presentation  of 
mental  disorders  in  children,  particularly  the 
very  young  child,  may  be  subtle  and  of  a 
character  different  from  the  signs  and 
symptoms  found  in  adults.  For  example,  a 
finding  such  as  an  infant's  failure  to  mold  or 
bond  with  the  parent(s)  has  grave  prognostic 
implications  and  serves  as  a  finding 
comparable  in  severity  to  the  findings  that 
mark  mental  disorders  in  adults. 

The  activities  appropriate  to  children  such 
as  learning,  growing,  playing,  maturing,  and 
school  adjustment  are  also  different  from  die 
activities  appropriate  to  tiie  adult  and  vary 
widely  in  the  different  childhood  stages. 

Eadi  listing  begins  with  an  introductory 
statement  that  describes  the  syndrome  or 
syndromes  addressed  by  the  listing.  This  is 
followed  (except  in  listings  112.05, 112.08  and 
11210)  liy  clinical  findings  (paragraph  A 
criteria),  which,  if  satisfied,  lead  to  an 
assessment  of  functional  limitations 
(paragraph  B  criteria).  An  individual  will  be 
found  to  have  a  listed  impairment  when  the 
criteria  of  both  paragraphs  A  and  B  of  the 
listed  impairment  are  satisfied 

The  purpose  of  the  criteria  in  paragraph  A 
is  to  substantiate  medically  the  presence  of  a 
particular  mental  disorder.  Spedfic  signs  and 
symptoms  under  any  of  the  listings  112jOZ 
through  11210  cannot  be  considered  in 
isolation  from  the  description  of  the  mental 
disorder  contained  at  the  beginning  of  each 
listing  category.  Impairments  shoukl  be 
analyzed  or  reviewed  under  the  mental 
category(ies]  indicated  by  the  clinical 
findhigs. 

Paragraph  A  of  the  listings  is  a  composite 
of  clinical  findings  which  are  used  to 
substantiate  the  existence  of  a  disorder  and 
may  or  may  not  be  appropriate  for  chSdren  at 
spcMafic  developmental  stages.  However,  a 
range  of  clinical  findings  is  induded  ba  the 
listings  BO  that  iw  age  group  is  exduded  For 
example,  in  listing  112.02A7,  emotional 


lability  and  crying  would  be  inappropriate 
criteria  to  apply  to  infants  and  young 
children;  whereas  in  112.02At  developmental 
arrest  delay  or  regression,  are  appropriate 
criteria  for  infanta  and  young  children. 
Whenever  the  adjudicator  deddes  that  the 
requirements  of  paragraph  A  of  a  particular 
mental  listing  are  satisfied,  then  that  listing 
should  be  applied  regardless  of  the  age  of  tiia 
child  to  be  evaluated. 

The  purpose  of  the  paragraph  B  criteria  is 
to  describe  functional  limitations  which  are 
applicable  to  children.  Standardized  tests  of 
social  or  cognitive  function  and  adaptive 
behavior  are  frequentiy  available  and 
appropriate  for  the  evaluation  of  children 
and.  thus,  such  tests  are  included  in  the 
paragraph  B  functional  parameters.  The 
functional  restrictions  in  paragraph  B  must  be 
the  result  of  the  mental  disorder  wliidi  is 
manifested  by  the  clinical  findings  in 
paragraph  A. 

We  have  not  included  separate  C  criteria 
for  listings  112J03  and  112.06  as  are  found  in 
the  adult  listings  because,  for  the  most  part 
we  do  not  believe  that  categories  like 
residual  schizophrenia  or  agoraphobia  are 
commody  found  in  children.  However,  in 
individual  cases  where  these  disorders  are 
found  in  children  and  are  ocnnparable  to  the 
severity  and  duration  found  in  addts,  the 
adult  12J)3C  and  12.06C  critiera  may  be  used 
for  evaluation  of  the  cases. 

The  structure  of  the  listings  for  Mental 
Retardation  (112J)6),  Personality  Diaordera 
(112.08)  and  Developmental  and  Emotiond 
Disorders  of  Infancy  (11210)  is  different  frtm 
that  of  the  other  mental  disorders.  Listing 
112.05  (Mental  Retardation)  contains  four 
criteria,  any  one  of  which,  if  satisfied  will 
result  in  a  finding  that  the  child's  impairment 
meets  the  listing.  Listing  11208  (PBrsonaHty 
Disorders)  is  a  reference  listing  referring  the 
evaluator  to  listing  12.06  of  the  adult  listings. 
Listing  11210  (Developmentd  and  Emotional 
Disorders  of  Infancy)  contains  four  criteria, 
any  one  of  which,  if  satisfied  will  resdt  in  a 
finding  tiiat  the  infant's  impairment  meets  the 
listing. 

&  Need  for  MedicaJ  Evidence:  The 
existence  of  a  medically  determinable 
impairment  d  the  requ^ed  dnratioa  must  be 
established  by  medical  evidence  consiatiog  d 
signs,  symptoms  and/or  laboratory, 
psycbologicd  or  developmentd  test  findings. 
Psychiatric  signs  are  medically  demonstrable 
phenomena  which  indicate  spedfic 
abnonnahties  at  behavior,  affect  tbovght 
memory,  orientation,  development  and 
contact  with  reality  as  described  l>y  an 
appropriate  medicd  source.  Symptoms  are 
complaints  presented  by  the  child  Signs  and 
symptoms  generally  cluster  together  to 
ooastitute  recognizable  clinical  syndrooies 
(raoitd  disorders)  described  is  paragraph  A 
of  tlie  listings.  These  findings  may  be 
intetmittent  or  oontmuous  depending  on  the 
nature  at  the  disorder. 

C.  Assessment  of  Severity:  In  diildhood 
cases,  as  writh  addts,  severity  is  measured 
according  to  the  fimctiond  limitations 
imposed  by  the  aiwKrally  determinable 
mentd  impairment  However,  the  laavs  of 
functions  used  to  assess  impairment  severity 
for  children  varies  at  different  stages  of 
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maturation.  The  criteria  address  age- 
appropriate  hmctional  limitationa  tor  each 
age  group  in  some  or  all  of  the  following 
areas:  motor  fancti<m,  cognitive/ 
communicative  fainction,  social  function  and 
personal/behavioral  function.  In  most 
functional  areas  two  separate  methods  of 
documenting  the  required  level  of  severity 
are:  use  of  standardized  tests  (where 
appropriate  test  instruments  are  available) 
and  use  of  clinical  findings.  The  use  of 
standardized  tests  is  the  preferred  method  of 
documentation  if  such  tests  are  available. 

Newborn  and  young  infants  (birth  to 
attainment  of  age  1]  have  not  developed 
sufficient  personality  differentiation  to  permit 
formulation  of  appropriate  diagnoses.  We 
have,  therefore,  assigned  listing  112.10  for 
Developmental  and  Emotional  Disorders  of 
Infancy  for  the  evaulation  of  mental  disorders 
of  such  children.  Severity  of  these  disorders 
is  based  on  measures  of  development  in 
motor,  cognitive/communicative  and  social 
functions. 

In  defining  the  severity  of  functional 
limitations,  two  different  sets  of  paragraph  B 
criteria  corresponding  to  two  separate  age 
groupings  have  been  established,  in  addition 
to  the  individual  infant  listing  112.10.  These 
age  groupings  are:  infants  and  toddlers  (age  1 
to  attainment  of  age  3)  and  children  (age  3  to 
attainment  of  age  18).  However,  the  following 
discussion  on  the  age-appropriate  areas  of 
function  is  broken  down  into  four  age 
groupings,  i.e..  infants  and  toddlers  (age  1  to 
attainment  of  age  3),  preschool  children  (age 
3  to  attainment  of  age  6),  primary  school 
children  (age  0  to  attainment  of  age  12]  and 
adolescents  (age  12  to  attainment  of  age  18). 
This  was  done  to  better  explain  the  age  group 
variances  in  disease  manifestations  and 
methods  of  evaluation. 

1.  Infanta  and  toddlers  (age  1  to  attainment 
of  age  3).  In  this  age  group,  impairment 
severity  is  assessed  in  three  areas:  motor 
development  cognitive/communicative 
function,  and  social  function.  In  infancy, 
much  of  what  we  can  discern  about  mental 
function  comes  from  observation  of  the 
degree  of  fine  and  gross  motor  function. 
Developmental  delay  as  measured  by  a  good 
developmental  milestone  history  confirmed 
by  medical  examination  is  critical.  If  the 
delay  is  such  that  the  infant  or  toddler  has 
not  achieved  motor  development  generally 
acquired  by  children  no  more  than  one-half 
the  child's  chronological  age,  the  criteria  are 
satisfied. 

Cognitive/communicative  function  is 
measured  using  one  of  several  standardized 
infant  scales.  Appropriate  tests  for  the 
measure  of  such  function  are  discussed  in 
112.00D;  care  should  be  taken  to  avoid 
reliance  on  screening  devices,  which  are  not 
considered  to  be  sufficiently  reliable 
instruments,  althou^  such  devices  may 
provide  some  relevant  data. 

For  infants  and  toddlers,  alternative 
criteria  covering  disruption  in  communication 
as  measured  by  their  capacity  to  use  simple 
verbal  and  nonverbal  structures  to 
communicate  basic  needs  is  provided. 

Social  function  ki  infants  and  toddlers  is 
measured  in  terms  of  the  development  of 
relatednesa  (La.,  bonding,  stranger  anxiety, 
etc.)  and  attachment  to  animate  or  inanimate 


objects.  Criteria  are  piovided  that  use 
standard  social  matiirlty  scales  or  alternative 
criteria  that  describe  marked  impairment  in 
socialization  in  tenns  of  separation  anxiety, 
withdrawal  and  failure  to  develop 
appropriate  response  to  external  stimuli. 

2.  Preacrhool  childnn  (age  3  to  attainment 
of  age  6).  For  the  age  ytiups  including 
preschool  children  thrvugh  adolescents,  the 
functional  areas  used  to  measure  severity 
are:  cognitive/communicative  function,  social 
function,  and  personal/behavioral  function. 
After  36  months,  motor  function  is  no  longer 
felt  to  be  a  primary  determinant  of  mental 
function,  although,  of  course,  any  motor 
abnormalities  should  be  documented  and 
evaluated.  In  the  presdiool  years  and 
beyond,  cognitive  function  can  be  measured 
by  standardized  tests  of  intelligence  although 
the  appropriate  instrument  may  vary  with 
age.  A  primary  criterioi  for  limited  cognitive 
function  is  a  valid  verbal,  performance,  or  full 
scale  LQ.  of  69  or  less.  The  listings  also 
provide  alternative  criteria  consisting  of  testa 
of  language  development  of  bizarre  speech 
patterns. 

Social  function  is  measured  by 
relationships  with  parents,  other  adults,  and 
peers. 

Personal/behavioral  function  may  be 
measured  by  a  standardized  test  of  adaptive 
behavior  or  by  careful  description  of  serious 
maladaptive  or  avoidant  behaviors. 

3.  Primary  school  children  (age  6  to 
attainment  of  age  12).  The  measures  of 
function  here  are  similar  to  those  for 
preschool-age  children  except  that  the  test 
instruments  may  change  and  the  capacity  to 
function  in  the  school  setting  supplements 
information  in  the  cognitive  and  social 
parameters.  Scores  which  are  at  least  two 
standard  deviations  below  the  age- 
appropriate  norm  on  standardized  measures 
of  academic  achievement  represent  a  marked 
impairment  in  function.  As  described  in 
112.00D,  Documentation,  school  records  are 
an  excellent  source  of  information  concerning 
function  and  standardized  testing  and  should 
always  be  sought  for  achool-age  children. 

4.  Adolescents  (age  12  to  attainment  of  age 
18).  Functional  criteria  parallel  to  those  for 
primary  school  children  are  provided  for  this 
age  group.  It  should  ba  remembered, 
however,  that  mental  disorders  in 
adolescence  may  more  closely  resemble 
those  of  adults  than  children.  Therefore,  if. 
based  on  the  description  of  the  disorder  by 
the  clinician,  the  adjudicator  believes  the 
medical  criteria  of  Part  B  do  not  apply,  the 
adult  listing  criteia  wiO  be  used. 

Again,  the  same  three  general  areas  of 
function  as  in  the  primary  school  group 
(cognitive/communicative,  social,  and 
personal/behavioral)  are  measures  of 
severity  for  this  age  gnup.  Testing 
instruments  appropriate  to  adolescents 
should  be  used.  Comparable  clinical  findings 
of  disruption  of  social  function  must  consider 
the  capacity  to  form  appropriate,  stable  and 
lasting  relationships,  ff  information  is 
available  about  cooperative  working 
relationships  in  school  or  at  part  or  full-time 
woric  or  about  the  abflity  to  work  as  a 
member  of  a  group,  it  should  be  considered 
when  assessing  the  child's  social  and/or 
personal/behavioral  fimctioning.  Markedly 


impoverished  social  contact,  isolation, 
withdrawal,  or  inappropriate  or  bizarre 
behavior  under  the  stress  tf  socializing  with 
others  also  constitutes  comparable  clinical 
findings. 

The  intent  of  the  functional  criterion 
described  in  paragraph  B2d  common  to  the 
listings,  i.e.,  deficiencies  of  concentration, 
persistence  or  pace  resulting  in  failure  to 
complete  work-like  tasks  in  a  timely  manner 
is  to  identify  the  school-a^  child  age  6  to 
attainment  of  age  18  who  oaimot  adequately 
function  in  school  because  of  a  mental 
impairment.  Although  grades  and  the  need 
for  special  education  placement  are  relevant 
factors  which  must  be  considered  in  reaching 
a  decision  under  paragraph  B2d,  they  are  not 
conclusive.  There  is  too  m«ch  variability  from 
school  district  to  school  district  in  the 
expected  level  of  grading  and  in  the  criteria 
for  special  education  placement  to  justify 
reliance  solely  on  these  factors. 

Where  "mariced"  is  used  as  a  standard 
measuring  the  degree  of  limitation,  except  as 
defined  in  112.00C3,  it  means  more  than 
moderate  but  less  than  extreme.  A  marked 
limitation  may  arise  when  several  activities 
or  functions  are  impaired  or  even  when  only 
one  is  impaired,  as  long  as  the  degree  of 
limitation  is  such  as  to  interfere  seriously 
with  the  abiUfy  to  function  independently, 
appropriately,  and  effectively.  When 
standardized  tests  are  used  as  the  measure  of 
functional  parameters,  a  valid  score  that  is 
two  standard  deviations  below  the  norm  for 
the  test  will  be  considered  a  marked 
restriction. 

D.  Documentation:  The  presence  of  a 
mental  disorder  in  a  child  must  be 
documented  on  the  basis  of  reports  from 
acceptable  sources  of  medical  information. 
See  SS  404.1513  and  416.913.  Description  of 
functional  limitations  may  be  available  from 
these  sources  and  may  be  supplemented  by 
reports  from  parents  or  other  concerned 
adults  who  aware  of  the  child's  activities  of 
daily  hving,  social  functioting,  and  abilify  to 
adapt  to  different  settings  and  expectations. 

For  very  young  infants,  It  may  be  very 
difficult  to  document  the  presence  or  severify 
of  a  mental  disorder.  Therefore,  with  the 
exception  of  some  genetic  diseases  and 
catastrophic  congenital  anomalies,  it  may  be 
necessary  that  some  cases  be  held  until  Uie 
child  attains  3  months  of  qge  in  order  to 
obtain  adequate  observation  of  behavior  or 
emotional  affect.  This  period  would  be 
extended  in  cases  of  premature  infants 
proportionately  to  the  deg|§e  of  prematurity. 

For  very  young  infants  and  toddlers, 
programs  of  early  intervention  involving 
occupational,  physical  and  speech  therapists, 
nurses,  social  woilcers.  and  special  educators, 
are  a  rich  source  of  data.  They  can  provide 
the  developmental  milestone  evaluations  and 
records  on  the  fine  and  grass  motor 
functioning  of  an  infant  This  information  is 
valuable  and  can  complement  the  medical 
examination  by  a  physicioi.  The  report  of  an 
Interdisciplinary  team  which  contains  the 
evaluation  and  signature  of  an  acceptable 
medical  source  can  be  considered  acceptable 
medical  evidence  rather  than  supplemental 
data. 
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In  children  with  mental  diaorders. 
particularly  those  requiring  special 
placement  school  records  are  a  rich  soiiroe  of 
data,  and  the  reqairsd  reevaluatioiis  at 
specified  time  periods  can  {wovide  the 
longitudinal  data  needed  to  trace  impairment 
progression  over  time. 

In  some  cases  where  the  treating  source(s] 
lack  expertise  in  deaHng  with  mentd 
disorders  of  children.  H  may  be  necessary  to 
obtain  evidence  frtnn  a  psychiatrist  or 
psydiologiBt  with  experience  and  skill  \a  the 
diagnosis  and  treatment  of  mental  disorders 
as  they  appear  in  ddldren.  In  these  cases. 
however,  every  effort  should  be  made  to 
obtain  the  records  of  treating  sources,  since 
these  records  will  help  estabhsh  a 
longitudinal  plctnre  dwt  cannot  be 
established  through  a  single  purdused 
examination. 

For  purposes  of  these  diildhood  mental 
disorders  listings,  standardized  psychological 
testing  indicates  the  use  of  a  psydidkigical 
test  that  has  appropiiate  dmncteristics  of 
validify,  reliability,  and  norms,  sdnunistered 
individually  by  a  psychologist  or  psychiatrist 
qualified  by  trainiiag  and  experience  to 
perform  such  an  evalnatioo.  Psyishological 
tests  are  best  considered  as  a  set  of  tasks  or 
questions  designnd  to  elicit  particular 
behaviors  whoi  presented  in  a  standardized 
manner. 

The  salient  characteristics  of  a  good  test 
are:  1)  validify,  te.,  the  test  measures  what  it 
is  supposed  to  measure,  as  determined  by 
appropriate  methods;  2).  reliabilify.  Le.,  the 
consistency  of  results  obtained  over  time 
with  the  same  test  and  the  same  individual; 
and  3)  appropriate  normative  data.  i.e.. 
individual  test  scores  must  be  comparable  to 
test  data  from  other  individuals-or  groups  of  a 
similar  nature,  representative  of  that 
population. 

Identical  IQ 'scores  obtained  bom  different 
tests  do  not  always  reflect  a  similar  degree  of 
intellectual  functioning.  In  tills  connection,  it 
must  be  noted  that  on  the  WISC4t.  for 
example,  JO'S  of  88  and  below  are 
characteristic  of  approximately  the  lowest  2 
percent  of  die  general  popniation.  In 
instances  where  other  tests  are  administered, 
it  would  be  necessary  to  convert  die  IQ 
score(s)  to  the  conespondhng  percentile  rank 
in  the  general  population  in  order  to 
determine  the  a^ual  degree  of  impairment 
reflected  by  die  IQ  scorefs). 

In  cases  where  mora  dian  one  IQ  is 
customarily  derived  from  the  test 
administered,  i.e..  where  verbal,  performance, 
and  full-scale  IQ's  are  provided  as  on  the 
WISC-R.  die  lowest  of  diese  is  used  in 
conjunction  with  listing  112JI6. 

Tests  meeting  the  aban  requirements  an 
acceptable  and  encouraged  fbr  the 
determination  of  the  conditians  oontalned  in 
the  childhood  mental  disorders  inchided  in 
die  listings.  The  psychiatrist  or  psychdogist 
administering  die  test  most  have  a  sound 
technical  and  professioBal  ""iHrtttiMting  of 
the  tests  and  be  able  to  evaluate  the  research 
documentation  related  to  the  intended 
application  of  the  test. 

In  coi^unction  with  cUnical  examinations, 
sources  may  report  dw  results  of  screening 
tests,  te.,  tests  used  for  gross  determination 
level  of  functioning.  These  tests  do  not  have 


hi^  validify  and  reliabilify  and  are  not 
conaiderad  appropriate  prtmaiy  evidome  br 
disabilify  determinations.  These  screening 
instruments  may  be  useful  in  uncoveriiv 
potentially  severe  impaiimattts,  but  mast  be 
supplemented  by  die  use  of  formal, 
standardized  psychological  testing  for  the 
purposes  of  a  final  disabiUfy  determination 
where  such  tests  are  required  and  available. 

Where  reference  is  made  to  devek^imental 
milestones,  this  is  defined  as  the  achievement 
of  a  particular  mental  or  motor  skill  at  an 
age-appropriate  level,  i.e.,  die  skills  achieved 
by  an  infant  or  young  child  sequentially  and 
within  a  given  time  period  in  the  motor  and 
manipulative  areas;  in  general  understanding 
and  social  behavior,  in  self-feeding,  dressing, 
and  toilet  training;  and  in  language.  This  is 
sometimes  expressed  as  a  developmental 
quotient  (DQ),  or  the  relation  between 
developmental  age  and  chronological  age  as 
determined  by  spiecific  standardized 
measurements  and  observations.  Such  tests 
inchide,  but  are  not  Ihnited  to,  the  CatteD 
Infant  Intelligence  Scale,  the  Bayley  Scales  of 
Infant  Development  the  Gesell 
Developmental  Screening  Test  and  the 
Revised  Stanford-Binet.  Formal  testa  of  the 
achievement  of  developmental  milestones  are 
generally  used  in  the  clinical  settfaig  for 
determination  of  the  developmental  status  of 
infants  and  toddlen. 

Formal  psychological  tests  of  cognitive 
achievement  are  generaUy  in  use  for 
preschool  children,  fbr  primary  school 
children,  and  fbr  adolescents  except  for  those 
instances  noted  below.  . 

Exceptions  to  formal  standardized 
psychdogical  testing,  when  required,  may  be 
considered  when  a  psychologist  or 
psychiatrist  «dio  is  qualified  by  training  and 
experience  to  perform  such  an  evaluation  is 
not  readify  available.  In  such  instances, 
appropriate  historical,  social,  medical  and 
other  information  must  be  reviewed  in 
arriving  at  a  determination. 

Exceptions  may  also  be  considered  in  the 
case  of  ethnic/cultural  minorities  where  the 
native  language  or  culture  is  not  principally 
English-qwaking.  In  snch  instances, 
psychological  tests  which  are  culture-five, 
such  as  the  Leiter  Inteniational  Fsrformance 
Scale  or  the  Scale  of  Multi-Culture  PluraUstic 
Assessment  (SCMi4PA)  may  be  sobstituted  for 
the  preceding  standardized  tests.  Any 
required  tests  must  be  administered  in  the 
child's  principal  language. 

"Neuropsychological  testing"  refen  to  the 
administration  of  standardized  tests  which 
are  reliable  and  valid  with  respect  to 
assessing  impairment  in  brain  functioning.  It 
is  intended  that  the  psychologist  or 
psychiatrist  using  these  tests  wiU  be  able  to 
evaluate  the  following  functions:  attention/ 
concentration,  proUcn  solving,  language, 
memory,  motor,  visual-motor  and  viaval- 
peroeptnal.  lateraUfy  and  general  intdligenoe 
(if  not  previously  obtained).  ■ 

R  ^fect  of  Ho^tatixatim  or  Residential 
Placement-  As  with  adults,  children  with 
mental  disorders  may  be  placed  in  a  variefy 
of  structured  settings  out^de  the  home  aa 
part  of  their  treatment  Sodi  settings  include, 
but  are  not  limited  to.  psydiiatric  hospitals, 
developmental  disabilities  facilities, 
residential  treatment  centers  and  schools. 


communlty-lMaed  gRNp  bones  and 
workshop  fsdUtias.  The  redoosd  mcnUl 
demands  of  sack  stnictiirad  settings  may 
attenuate  overt  symptomatology  and 
superficially  make  tlw  child's  level  of 
adaptive  fanctiooing  appear  better  dwn  it  is. 
Therefore,  the  capacity  of  the  child  to 
function  outside  highfy  structured  settings 
most  be  considered  in  evaluating  impairraent 
severity. 

On  the  other  hand  there  may  be  a  variefy 
of  causes  for  placement  of  a  cUld  in  a 
structured  setting  which  may  or  may  not  be 
direcdy  related  to  impairment  severity  and 
functionable  abihfy.  Placement  in  a 
structured  setting  in  and  of  itself  does  not 
equate  with  a  finding  of  disabiMfy.  The 
severity  of  the  impairment  must  be  compared 
with  the  requirements  of  the  appropriate 
listing. 

F.  Effects  of  Medication:  Attention  must  be 
given  to  the  effect  of  medication  on  the 
child's  signs,  symptoms  and  abilify  to 
function.  While  psychoactive  medications 
may  control  certain  primary  manifestations 
of  mental  disorder,  e.g.,  hallucinations, 
inqiaired  attention,  resUessness  or 
hyperactivify,  such  treatment  may  or  may  not 
affect  the  functional  limitations  imposed  by 
the  mental  disorder.  In  cases  where  overt 
symptomatology  is  attenuated  by  the 
psychoactive  medications,  particular 
attention  must  be  focused  on  the  functional 
limitations  which  may  persist.  These 
functional  limitations  must  be  considered  m 
assessing  impairment  severify. 

Psychotropic  medicines  used  in  the 
treatment  of  some  mental  illnesses  may 
cause  drowrsiness,  blunted  affect  or  other 
side  effects  involving  other  body  systems. 
Such  side  effects  must  be  conndered  in 
evaluating  overall  impairment  severify. 

112.01    Category  of  Impairments,  Mental 

112.02    Organic  Mental  Disorders: 
Psychological  or  behavioral  abnormalities 
associated  with  a  dysfunction  of  the  brain. 
History  and  physical  examinatim  or 
laboratory  tests,  including  psychological  or 
neuropsychological  tests,  demonstrate  the 
presence  of  a  specific  organic  factor  fudged  to 
be  etiologically  related  to  the  abnormal 
mental  state  and  associated  impairment  of 
functional  abihties. 

The  required  levels  of  severity  fbr  these 
disorden  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Demonstration  of  a  deficit  or  Iocs  of 
specific  cognitive  abilities  or  affective 
dianges  as  medically  documented  by  the 
persistence  of  at  least  one  of  the  following: 

1.  Developmental  arrest  delay  or 
recession:  or 

2.  Disorientation  to  time  and  place;  or 

3.  Memory  impainnent  either  abort-term 
(inabilify  to  learn  new  information), 
intermediate,  or  long-term  (inabilify  to 
remember  information  that  was  known 
sometime  in  the  past);  or 

4.  Perceptual  or  thinking  distmlMiioe  (e^ 
hallucinations,  delusions);  or 

5.  Disturbance  m  personality;  or 

6.  Disturimnoe  in  mood;  or 

7.  Bmotiona]  liabiUfy  (e.g.,  ex|riosive 
temper  outburats,  sudden  crying,  etc.);  or 
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8.  Impainnent  of  impulse  control  (e.g., 
disinhibited  social  behavior);  or 

9.  Impainnent  of  cognitive  hmction  as 
demonstrated  by  neuropsydiological 
assessment:  and 

B.  Select  the  appropriate  age  group  to 
evaluate  the  severity  of  the  impairment: 

1.  For  infants  and  toddlers  (age  1  to 
attainment  of  age  3).  resulting  in  at  least  one 
of  the  following: 

a.  Gross  or  fine  motor  development  50 
percent  or  less  of  the  anticipated 
developmental  norm  documented  by: 

(1)  An  appropriate  standardized  test;  or. 

(2)  Clinical  findings  (see  112.00C  of  the 
preface):  or 

b.  Cognitive/communicative  function  50 
percent  or  less  of  the  anticipated 
developmental  norm  as  documented  by: 

(1)  An  appropriate  standardized  test;  or 

(2)  Clinical  findings  of  equivalent 
cognitive/communicative  abnormality  such 
as  the  inability  to  use  simple  verbal  or 
nonverbal  behavior  to  communicate  basic 
needs  or  concepts;  or 

c.  Social  function  50  percent  or  less  of  the 
anticipated  developmental  norm  doctunented 
by: 

(1)  An  appropriate  standardized  test;  or 

(2)  Clinical  findings  of  an  equivalent 
abnormality  of  social  fimctioning  as 
exempified  by  serious  inability  to  achieve 
age-appropriate  autonomy  as  manifested  by 
excessive  clinging  or  extreme  separation 
anxiety:  or 

d.  A  score  of  65  percent  or  less  of  the 
anticipated  developmental  norm  in  two  or 
more  areas  covered  by  a.,  b.,  or  a  as 
measured  by  an  appropriate  standardized 
test  or  the  appropriate  clinical  findings. 

2.  For  chilcben  (age  3  to  attainment  of  age 
18),  resulting  in  at  least  one  of  the  following: 

a.  Mariced  impairment  in  age-appropriate 
cognitive/communicative  function  as 
documented  by  clinical  examination  and 
supported,  if  necessaiy,  by  the  results  of 
appropriate  standardized  psychological  tests. 
or  tor  children  under  age  6,  by  appropriate 
tests  of  language  and  communication;  or 

b.  Mariced  impairment  in  age-appropriate 
social  functioning  as  documented  by  history 
and  clinical  examination  and  supported,  if 
necessary,  by  the  results  of  appropriate 
standardized  tests:  or 

c.  Marked  impairment  in  personal/ 
behavioral  function  as  evidenced  by: 

(1)  Marked  restriction  of  age-appropriate 
activities  of  daily  living  as  documented  by 
history  and  clinical  examination  and 
supported  by.  if  necessary,  appropriate 
standardized  psychological  tests;  or 

(2)  Persistent  serious  maladaptive 
behaviors  destructive  to  self,  oOiers,  animals 
or  property  requiring  protective  intervention; 
or 

d.  Defldendes  of  concentration, 
persistence  or  pace  resulting  in  frequent 
failure  to  complete  work-like  tasks  in  a 
timely  manner. 

11Z03   Psychotic  Diaorden:  Characterized 
by  a  marked  disturbance  of  thinking,  feeling, 
and  behavior.  Occasionally  psychotic 
disorders  of  adirfescene  must  be  more 
appropriately  assessed  under  listing  12.03  of 
Part  A  of  Appendix  1  because  the  medical 
criteria  of  this  Part  do  not^pply.) 


The  required  level  Qf  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Medically  documented  persistence,  for 
at  least  six  months,  either  continuous  or 
intermittent,  of  one  or  more  of  the  following: 

1.  Delusions  or  hallucinations;  or 

2.  Catatonic  or  oth«  grossly  disorganized 
behavior  or 

3.  Incoherence,  loosening  of  associations, 
illogical  thinking,  or  poverty  of  content  of 
speech,  with  one  of  tiie  following: 

a.  Blunt  affect;  or    1 

b.  Flat  affect;  or      | 

c.  Inappropriate  affect;  or 

4.  Emotional  withdrawal  and/or  isolation; 
and 

B.  Resulting  in  at  least  one  of  the 
appropriate  age-group  criteria  in  paragraph  B 
of  112.02. 

112.04    Affective  Disorders:  Characterized 
by  a  disturbance  of  mood,  accompanied  by  a 
full  or  partial  manic  or  depressive  syndrome. 
Mood  refers  to  a  prolonged  emotion  that 
colors  the  whole  psydiic  life;  it  generally 
involves  either  depression  or  elation. 

The  required  level  9f  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Medically  documented  persistence, 
either  continuous  or  ititermittent,  of  one  of 
the  following: 

1.  Depressive  syndrome  associated  with  at 
least  four  of  the  foUownig: 

a.  Anhedonia,  apathy  or  pervasive  loss  of 
interest  in  almost  all  activities:  or 

b.  Appetite  disturbance  with  change  in 
weight  or  failure  to  make  expected  weight 
gains;  or 

&  Sleep  disturbance  (e.g.,  insomnia  or 
hypersomnia);  or 

d.  Psychomotor  agitation,  psychomotor 
retardation  or  hypoaotivity;  or 

e.  Fatigue  or  loss  of  energy;  or 

f.  Feelings  of  worthlessness,  self-reproach, 
or  guilt;  or 

g.  Difficulty  concentrating  or  thinking;  or 
h.  Recurrent  thoughts  of  death,  suicidal 

ideation,  wishes  to  b«  dead,  or  suicide 
attempt;  or 

L  Hallucinations,  delusions,  or  paranoid 
thinking;  or 

2.  Manic  or  hypomanic  syndrome 
associated  with  at  least  three  of  the 
following: 

a.  Increased  activity  or  physical 
restlessness;  or 

b.  Increased  talkativeness  or  pressure  of 
speech;  or 

c.  Flight  of  ideas  or  subjectively 
experienced  racing  thoughts;  or 

d.  Inflated  self-esteem;  or 

e.  Decreased  need  for  sleep;  or 

f.  Easy  distractibility;  or 

g.  Involvement  in  activities  that  have  a  high 
probability  of  painful  consequences  which 
are  not  recognized:  or 

h.  Hallucinations,  delusions,  or  paranoid 
dunking;or 

3.  Bipolar  or  cyclothymic  syndrome  with  a 
history  of  episodic  periods  manifested  by  the 
full  symptomatic  picture  of  both  manic  and 
depressive  syndromes  (and  currently 
characterized  by  either  or  both  syndromes): 
and 


B.  Resulting  in  at  least  one  of  the 
appropriate  age-group  criteria  in  paragraph  B 
of  112.02. 

112.05  Mental  Retardation:  Chandenzed 
by  significantly  subaverage  general 
intellectual  functioning  with  deficits  in 
adaptive  behavior  initially  manifested  in  the 
developmental  period.  Tte  scores  specified 
below  refer  to  those  obtained  on  the  WISC- 
R,  and  are  used  only  for  reference  purposes. 
Scores  obtained  on  other  standardized  and 
individually  administered  tests  are 
acceptable,  but  the  numerical  values 
obtained  must  indicate  a  similar  level  of 
intellectual  functioning.  See  112.00D. 

The  required  level  of  severity  for  this 
disorder  is  met  when  the  requirements  in  A. 
B,  C,  or  D  are  satisfied. 

A.  Achievement  of  a  pattern  of 
developmental  milestones  generally  acquired 
by  children  no  more  than  one-half  the  child's 
chronological  age;  or 

B.  A  valid  performance,  verbal  or  fiill  scale 
IQ  of  59  or  less;  or 

C.  A  valid  performance^  verbal  or  full  scale 
IQ  of  60  to  69  inclusive  aod  a  physical  or 
other  mental  impairment  imposing  additional 
and  significant  limitation  of  function;  or 

D.  A  valid  performance,  verbal  or  full  scale 
IQ  of  60  to  09  inclusive  and  one  of  the 
following: 

1.  Marked  impairment  ki  social  functioning; 
or 

2.  Mariced  impairment  fci  peraonal/ 
behavioral  function. 

112.06  Anxiety-Reiatad  Disorders:  la 
these  disorders,  anxiety  is  either  the 
predominant  clinical  feature  or  is 
experienced  if  the  individual  attempts  to 
master  symptoms;  e.g..  can&Y}nting  the 
dreaded  ob)ect  or  situation  in  a  phobic 
disorder,  attempting  to  go  to  school  in  a 
separation  anxiety,  or  confronting  strangers 
or  peera  in  avoidant  disotdera. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  MedicaUy  documented  findings  of  at 
least  one  of  the  following 

1.  Excessive  anxiety  manifested  when  the 
child  is  separated,  or  separation  is 
threatened,  from  a  parent  or  parent  surrogate; 
or 

2.  Excessive  and  persistent  avoidance  of 
strangers;  or 

3.  Generalized  pereistent  anxiety  or  worry; 
or 

4.  A  persistent  irrational  fear  of  a  specific 
object  activity  or  situaticm  which  results  in  a 
compelling  desire  to  avoid  the  dreaded 
object  activity  or  situation:  or 

5.  Recurrent  severe  panic  attacks 
manifested  by  a  sudden  unpredictable  onset 
of  intense  apprehension,  fear,  terror  and 
sense  of  impending  doonl  occurring  on  the 
average  of  at  least  once  a  week;  or 

6.  Recurrent  obsessions  or  compulsions 
which  are  a  source  of  marked  distress;  or 

7.  Recurrent  and  intrusive  recollections  of  a 
traumatic  experience,  induding  dreams, 
which  are  a  source  of  marked  distress;  and 

B.  Resulting  in  at  least  three  of  the 
appropriate  age-group  criteria  in  paragraph  B 
of  11^02. 
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112.07  Disorders  with  Physical 
Manifestations:  Manifested  by  physical 
symptoms  for  which  there  is  no  demonstrable 
organic  etiology  or  known  physiological 
cause. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Medically  documented  findings  of  at 
least  one  of  the  following: 

1.  A  persistent  and  serious  disturbance  of 
eating  habits,  accompanied  by  mariced  and 
unrealistic  anxiety  concerning  appearance 
resulting  in  weight  loss,  emadation,  or  other 
serious  physical  sequelae;  or 

2.  Persistent  and  recurrent  involuntary, 
repetitive,  rapid,  purposeless  motor 
movements  affecting  multiple  muscle  groups 
with  multiple  vocal  tics;  or 

3.  Persistent  nonorganic  disturbance  in  one 
of  the  following: 

a.  Vision;  or 

b.  Speech;  or 

c.  Hearing;  or 

d.  Use  of  a  limb;  or 

e.  Movement  and  its  control  (e.g., 
coordination  disturbance,  psychogenic 
seizures,  akinesia,  dyskinesia);  or 

f.  Sensation  (diminished  or  heightened);  or 

g.  Digestion  or  elimination;  or 

4.  Unrealistic  interpretation  of  physical 
signs  or  sensations  associated  with  the  fear 
or  belief  that  one  has  a  serious  disease  or 
injury,  which  persists  despite  medical 
reassurance;  and 

B.  Resulting  in  at  least  three  of  the 
appropriate  age-group  criteria  in  paragraph  B 
of  112.02. 

112.08  Personality  Disorders:  Evaluate 
under  12.08  of  Part  A  of  Appendix  1. 

112.09  Autism  and  Other  Pervasive 
Developmental  Disorders:  Autism  is  a 
pervasive  disorder  characterized  by 
significant  sodal  and  communication  defidts 
originating  in  the  developmental  period. 
Other  pervasive  developmental  ciisorders  are 
characterized  by  failure  to  develop  age- 
appropriate  social  relationships,  language 
ciisorders,  rituahstic  and  compulsive  behavior 
and.  in  most  cases,  retardation  in  intellectual 
development  Onset  of  the  illness  is  in  early 
childhood. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  in 
both  A  and  B  are  satisfied. 

A.  Medically  documented  findings  of  the 
following: 

1.  For  autism,  at  least  two  of  the  following: 

a.  Pervasive  lack  of  responsiveness  to  other 
people;  or 

b.  Gross  deficits  in  language  development 
or 

c.  Bizarre  responses  to  various  aspects  of 
the  environment  (e.g.,  resistance  to  change, 
peculiar  interest  in  or  attachmentsto  animate 
or  inanimate  objects);  or 

2.  For  pervasive  disorders,  at  least  three  of 
the  following: 

a.  Sudden  excessive  anxiety  manifested  by 
such  symptoms  as  free-floating  anxiety, 
catastrophic  reacticms  to  everyday 
occurrences,  inabiUty  to  be  consoled  when 
upset  unexplahied  panic  attacks;  or 

b.  Constricted  or  inappropriate  affect 
including  lack  of  approjniate  fear  reactions, 
unexplained  rage  reactions,  and  extreme 
mood  lability;  or 


c:.  Resistance  to  change  in  the  environment 
(e.g.,  upset  if  dinner  time  is  changed),  or 
insistence  on  doing  things  in  the  same 
manner  every  time  (e.g.,  putting  on  dothes 
always  in  the  same  order);  or 

d.  Oddities  of  motor  movement  such  as 
peculiar  posturing,  peculiar  hand  or  finger 
movements,  or  walking  cm  tiptoe;  or 

e.  Abnormalities  of  speech,  such  as 
question-like  melody,  monotonous  voice;  or 

f.  Hyper-  or  hypo-sensitivity  to  sensory 
stimuU,  e.g.,  hyperacusis;  or  '. 

g.  Self-mutilation,  e.g.,  biting  or  hitting  self, 
head  banging;  and 

B.  Resulting  in  at  least  one  of  the 
appropriate  age-group  criteria  in  paragraph  B 
of  112.02. 

IIZIO    Developmental  and  Emotional 
Disorders  of  Infancy  (Birth  to  attainment  of 
age  1):  Developmental  or  emotional  disordera 
of  infancy  are  evidenced  by  a  defidt  or  lag  in 
the  areas  of  motor,  cognitive/communicative, 
or  sodal  functioning.  These  disorders  may  be 
related  either  to  organic  or  to  functional 
factors  or  to  a  combination  of  these  factors. 

The  required  level  of  severity  for  these 
disorders  is  met  when  the  requirements  of  A. 
B,  C  or  D  are  satisfied 

A.  Cognitive/cMimmunicative  functioning  50 
percent  or  less  of  the  antidpated 
developmental  norm  as  documented  by 
appropriate  clinical  findings  (e.g.  infants  0-6 
months,  maricedly  diminished  variation  in  the 
production  or  imitation  of  sounds  and  severe 
feeding  abnormality,  such  as  problems  with 
sucking,  swallowing,  or  chewing)  supporteci 
if  necessary,  by  a  standardized  test  or 

B.  Motor  development  SO  percent  or  less  of 
the  antidpated  developmental  norm 
documented  by  appropriate  clinical  findings, 
supported,  if  necessary,  by  a  standardized 
test  or 

C.  Apathy,  over-excitability  or  fearfulness 
demonstrated  by  marked  Impairment  in  one 
of  the  following: 

1.  Response  to  visual  stimulation;  or 

2.  Response  to  auditory  stimulaticni;  or 

3.  Response  to  tactile  stimulation  and 
positioning  and  environment  or 

D.  Failure  to  sustain  sodal  interaction  cm 
an  ongoing,  redprocal  basis  as  evidenced  by: 

1.  Inability  to  partidpate  in  vocal 
exchanges,  visual  exchange  and  motoric 
gestural  exchanges  (induding  fadal 
expressions)  by  6  months;  or 

2.  Failure  to  communicate  basic  emotional 
states  such  as  a  wish  for  closeness,  desire  to 
explore  objects  or  people,  or  protest  or  anger 
by  9  months;  or 

3.  Failure  to  attend  to  the  caregiver's  voice 
or  face  and/or  to  explore  an  inanimate  objed 
for  a  period  of  time  appropriate  to  the  infant's 
age. 

PAirr  416-8UPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED. 
BUND,  AND  DISABLED 

5.  The  authority  citation  for  Part  416. 
Subpart  I  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1614(a),  1619. 1631(a) 
and  (d)(1),  and  1633  of  the  Sodal  Security 
Act  42  U.S.C.  1302, 1382c(a),  1382h.  1383(a) 
and  (d)(1),  and  1383b;  sees.  2, 5  6,  and  15  of 
Pub.  L  98-460, 98  Stat  1794, 1801, 1802,  and 
1808. 


6.  Section  416.920a  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 


9416J20a   EvahMttan  or  mental 


(a)  *  *  *  In  addition,  in  evaluating 
the  severity  of  mental  impainnents  for 
adults  (persons  age  18  and  over)  and  in 
persons  under  age  18  where  the  disease 
process  has  a  similar  effect  cm  adults 
and  younger  persons,  a  special 
procedure  must  be  followred  by  us  at 
each  level  of  administrative 
review.  *  •  • 

[FR  Doc.  89-18763  Filed  8-11-80;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[A-1-FRL-3627-I] 

Approval  and  Promulgation  of  Air 
QiMllty  Implementation  Ptane; 
Maeaachusetts 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule. 

SUMMAIIV:  EPA  is  proposing  to  approve 
a  proposed  State  Implementation  Plan 
(SIP]  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  and  requires  the  use 
of  reasonably  available  control 
technology  (RACT)  to  reduce  volatile 
organic  compound  emissions  associated 
with  production  of  golf  balls  at  the 
Acushnet  Company  Plant  A  facility  in 
Acushnet.  Massachusetts.  The  intended 
effect  of  this  action  is  to  propose 
approval  of  a  sourt:e  specific  RACT 
determination  made  by  the 
Commonwealth  of  Massachusetts  in 
accordance  with  the  commitments  of  its 
approved  1982  Ozone  Attainment  Plan. 
Tliis  action  is  being  taken  under  Section 
110  of  the  Clean  Air  Act 
DATES:  Comments  must  be  received  on 
or  before  September  13. 1988.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
address:  Comments  may  be  mailed  to 
Louis  F.  Gitto,  Director,  Air.  Pesticsdes. 
and  Toxics  Management  Division,  U.S. 
Environmental  Protec:ticm  Agency. 
Region  L  Room  2313.  JFK  Federal  Bldg.. 
Boston.  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
doctuient  are  available  for  public 
inspection  during  normal  business  hours 
at  the  U.S.  Enviroiunental  Protection 
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Agency,  Region  I,  Room  2313,  JFK 
Federal  Bldi-,  Boston.  MA  02203  and  the 
Department  of  Environmental 
Protection,  Division  of  Air  Quality 
Control,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 

FOR  FUKTHER  INFORMATION  CONTACT! 
Cynthia  L  Greene,  (617)  565-3244;  FTS 
835-3244 

SUPFIBKNTARV  INFORMATION:  On 

February  4, 1988  and  February  16, 1989, 
the  Massachusetts  Department  of 
Environmental  Quality  Engineering 
(DEQE)  submitted  a  proposed  revision 
to  its  State  Implementation  Plan  (SIP] 
for  the  Acushnet  Company  Plant  a 
facility  in  Acushnet,  Massachusetts.  The 
revision  includes  reasonably  available 
contnrf  technology  (RACT) 
determinations  for  the  balata  and  surlyn 
golf  ball  manufacturing  processes  and 
the  miscellaneous  and  clean  up 
processes  associated  with  the 
manufacturing  of  these  golf  balls.  The 
uncontrolled  potential  emissions  of 
these  processes  are  greater  than  100 
tons  per  year  (TPY)  and  are  not  covered 
by  an  EPA  published  Control  Technique 
Guideline  (CTG)  document 

Massachusetts  submitted  a  regulation, 
310  CMR  7.18(17],  requiring  RACT  on  all 
such  non-CTG  sources  as  part  of  its 
approved  1982  Ozone  Attainment  Plan 
(48  FR  51480).  In  a  November  17, 1982 
letter  to  EPA,  the  DEQE  committed  to 
submit  each  of  the  100  TPY  individual 
RACT  determinations  to  EPA  for 
incorporation  into  the  Massachusetts 
SIP  as  a  source-specific  SIP  revision. 
This  revision  includes  DEQE's  RACT 
plan  for  Acushnet's  Plant  A  which 
consists  of  a  Conditional  Plan  Approval, 
an  Administrative  Order  and  other 
enforceable  documents  issued  by  the 
DEQE  to  impose  RACT  on  the  balata 
and  surlyn  golf  ball  manufacturing 
processes  and  on  the  miscellaneous  and 
clean  up  processes  associated  with  the 
manufacture  of  these  golf  balls.  The 
DEQE  has  calculated  that  a  reduction  in 
VOC  emissions  from  a  pre-RACT  1982 
level  of  296  TPY  to  a  post-RACT  level  of 
74  TPY  results  from  imposing  RACT  on 
Acushnet's  Plant  A  facility.  Although  the 
Conditional  Plan  Approval  and 
Administrative  order  issued  by  the 
DEQE  are  currently  fully  enforceable  by 
that  agency  under  State  law,  the  formal 
SIP  revision  submitted  by  the  DEQE  to 
EPA  must  consist  of  the  Plan  Approval 
amended  as  specified  in  this  notice 
before  EPA  will  undertake  final 
rulemaking  approving  it  as  RACT  and 
incorporating  it  into  the  SIP. 

The  RACT  control  plan,  requires  that 
Acushnet  meet  the  following  emission 
limitations  by  June  1, 1986  (these  limits 
are  listed  in  Table  II  of  the  RACT  Plan): 


Tons  VOC/Million 
Balata  Bans  Procassed 

Balata  Golf  Balls: 
CaniM'  washing 

0.0000 

Cantar  patching _ 

Covar  annaaiino 

0.0434 
0.4500 

Covar  fiMing...^..  »...»»..■.. 

PaWtng: . 

Subtotal - 

Surtyn  Golf  Balls: 

0.0000 
2.1537 

2.6471 

0  5348 

Misceflaneous: 

Clean-up  and  printing .... 

0.1000 

According  to  the  DEQE's  RACT  plan, 
the  VOC  emission  reductions,  at 
Acushnet's  Plant  A  facility,  have  been 
achieved  by  requiring  the  following: 
Balata  Golf  Ball  Production 

(a)  Elimination  of  the  naphtha/ 
isopropanol  center  washing, 

(b)  Installation  of  a  Freon  Imersion 
Dryer. 

(c)  Elimination  of  the  acetone  rinsing, 
and 

(d)  Improvement  of  the  paint  transfer 
efficiency.* 

Surlyn  Golf  Ball  Production 

(a)  Reduction  in  tke  number  of  paint 
coats  fit)m  three  to  two  and  reduction  of 
the  VOC  content  of  paint,  and 

(b)  Improvement  pf  the  paint  transfer 
efficiency.* 

Miscellaneous  emissions 
Reduction  in  clean-up  solvents 
The  DEQE's  RACT  plan  also  specifies 
the  VOC  content  of  the  coatings  that  can 
be  us^d  at  this  facility  to  produce  balata 
and  surlyn  golf  balls.  These  coating 
specifications,  in  pounds  of  VOC  per 
gallon  of  coating  and  pounds  of  VOC 
per  gallon  of  soUds  es  applied,  are 
contained  in  a  confidential  table  (Table 
III]  of  DEQE's  RACT  plan.  Acushnet  is 
allowed  to  change  tfie  Table  III 
formulations  only  with  DEQE's  approval 
and  only  if  the  new  formulations  do  not 
exceed  the  emission  rates  in  tons  per 
million  golf  balls  listed  in  Table  II  of  the 
RACT  plan.  Additionally,  the  production 
capaci^  is  limited  to  a  specific  total 
number  of  golf  balls  processed  per  year. 
These  limitations  are  contained  in  a 
confidential  table  (Table  I]  of  the 
DEQE's  RACT  plan 

The  DEQE's  RACT  plan  also  requires 
that  the  number  of  golf  balls  processed 
will  be  recorded  by  automatic  golf  ball 
coimters.  DEQE's  RACT  plan  requires 
that  records  be  kept  on  a  weekly  basis. 


>  Transfer  efficiency  is  usually  measured  by  the 
amount  of  paint  that  reaohes  the  object  to  be 
coated.  However,  this  transfer  efficiency  is 
measured  by  s  minimum  number  of  ball  coats  per 
gallon  which  is  monitorsd  by  inventoiying  the 
gallons  of  paint  used  and  by  automatic  golf  ball 
counters. 

'  See  note  1  above. 


DEQE's  RACT  plan  requires  that  VOC 
usage,  cleaning  solvent  usage,  paint 
usage,  golf  ball  production  quantities, 
inventory  and  paint  disposal  records, 
and  the  disposal  and  air  emission 
records  for  balata  ball  center  patching 
and  cover  annealing  operations  are  to 
be  reported  quarterly.  Tliose  reports 
must  demonstrate  compliance. 
Additionally,  the  DEQE's  RACT  plan 
describes  the  complianoe  averaging 
period  as  the  4  or  5  week  production 
cycles  of  the  faciUty. 

Amendments  Required  for  Final  EPA 
Approval 

The  DEQE's  RACT  plan's  emission 
limits  are  not  acceptable  to  EPA  as 
RACT,  as  currently  drafted.  Acushnet 
paints  each  type  of  golf  ball  with 
different  types  of  painta,  the  production 
cycle  for  processing  these  golf  balls  is  4- 
5  weeks,  and  the  emission  limits  are 
expressed  in  tons  per  miUion  golf  balls 
for  each  painting  process.  These 
limitations  are  not  acceptable  because 
such  limits  do  not  meetEPA's  Emission 
Trading  Policy  (51  FR  43814)  nor  EPA's 
enforcement  criteria.  Therefore.  EPA  is 
requiring  that  DEQE's  RACT  plan  for  the 
Acushnet  Company  Plant  A  be  amended 
to  specify  emission  rates  in  poimds  of 
VOC  per  gallon  of  coating  (minus  water 
and  photochemically  nonreactive 
solvents)  for  each  painting  and  process 
associated  with  the  production  of  golf 
balls,  before  EPA  wUl  take  final  action 
on  this  SIP  revision.  Additionally,  EPA 
is  requiring  the  DEQE  to  calculate  the 
percent  reduction  achieved  by 
comparing  the  coatings  used  in  1982 
(and  dieir  associated  VOC  per  gallon 
content]  versus  those  used  in  1987.  This 
percent  reduction  will  be  reported  in  the 
final  rulemaking  notice  on  this  RACT 
determination. 

EPA  has  reviewed  DEQE's  RACT  plan 
consisting  of  the  Conditional  Plan 
Approval,  the  Administrative  Order, 
other  documents  issued  to  Acushnet  and 
other  supporting  public  and  confidential 
material  submitted  by  the  DEQE.  EPA 
generally  concurs  with  the  DEQE's 
determination  for  reducing  VOCs  at 
Acushnet  Company  Plant  A.  However, 
EPA  believes  that  this  RACT 
determination  is  not  enforceable  as 
written  because  of  the  way  the  emission 
limits  and  percent  reduction  are 
expressed,  the  failure  to  include  a 
comphance  date  for  each  condition,  the 
inadequacy  of  the  recording  and 
reporting  requirements,  and  die 
compliance  averaging  time. 

DEQE's  RACT  plan  must  be  amended, 
as  indicated  below  before  EPA  will  take 
final  action  to  approve  it  as  a  SIP 
revision.  As  now  drafted.  EPA  would 
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have  to  disapprove  the  RACT  plan.  The 
Plan  Approval  must  be  amended  to 
include: 

(1)  Emission  limits  and  percent 
reduction  achieved  in  pounds  of  VOC 
per  gallon  of  coating  (minus  water  and 
photochemically  nonreactive  solvents) 
for  each  painting  process  and  oUier 
processes  associated  with  the 
manufacture  of  golf  balls. 

(2)  A  requirement  that  the  emission 
limits  cannot  increase. 

(3)  The  final  compliance  date  for  each 
process.  These  compliance  dates  must 
not  go  beyond  December  31, 1987. 

(4)  The  recordkeeping  requirements 
needed  to  determine  compliance  with  a 
pounds  of  VOC  per  gallon  of  coating 
(minus  water  and  photochemically 
nonreactive  solvents)  emission 
limitation,  including  the  following: 

a.  Gallons  of  coatings  used. 

b.  Weight  and  volume  of  each 
coating's  solids,  photochemically 
reactive  cuid  nonreactive  solvents  and 
waten 

c.  Densities  of  the  coatings  and 
photochemically  reactive  and 
nonreactive  solvents;  and 

d.  Pounds  of  VOC  per  gallon  of  solids. 
A  copy  of  die  recordkeeping  forms 

must  be  included  in  the  formal  SIP 
submittal.  The  records  must  also  be 
reported,  on  at  least  a  quarteriy  basis 
for  the  first  4-8  quarters  of  continuous 
compliance,  and  must  be  specified  in  the 
final  plan  approval. 

(5)  The  test  method.  Reference 
Method  24  (40  CFR  Part  60)  with  60 
minute  bake  time  for  compliance  testing. 
This  test  method  must  be  specified  in 
the  Plan  Approval. 

Additionally,  DEQE's  formal  submittal 
must  include  the  following  backgrotmd 
information  to  recalculate  the  percent 
reduction  Acushnet  has  achieved: 

a.  The  pounds  of  VOC  per  gallon  of 
coating  used  in  1982 

b.  The  pounds  of  VOC  per  gallon  of 
coating  used  in  1987  on  the  same 
processes  reported  for  1982;  and 

c.  The  percent  reduction  achieved  for 
each  process. 

These  amendments  must  be 
incorporated  into  the  final  Plan 
Approval  that  is  issued  to  Acushnet 
Company  Plant  A  and  formally 
submitted  as  a  revision  for  EPA's  final 
approval  and  incorporation  into  the  SIP. 
If  DEQE's  final  Plan  Approval 
submission  does  not  incorporate  the 
amendments  that  are  ouUined  in  this 
notice.  EPA  will  withdraw  this  proposed 
approval  action  and  take  action  to 
disapprove  DEQE's  SIP  revision  request 
EPA  is  soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 


action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procechue  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  die  adorcsscs  section  of  diis 
notice. 

This  revision  is  being  proposed  imder 
a  procedure  called  parallel  processing, 
whereby  EPA  proposes  rulemaking 
action  concurrentiy  with  the  State's 
procedures  for  amending  its  regulations. 
If  the  proposed  revision  is  substantially 
changed  in  areas  other  than  those 
identified  in  this  notice,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  other 
than  those  areas  cited  in  this  notice, 
EPA  will  publish  a  Final  Rulemaking 
Notice  on  the  revisions.  The  final 
rulemaking  action  by  EPA  will  ocour 
only  after  the  SIP  revision  has  been 
adopted  by  Massachusetts  and 
submitted  formally  to  EPA  for 
incorporation  into  the  SIP.  ■ 

Proposed  Action 

EPA  is  proposing  to  approve  the 
DEQE's  proposed  RACT  determination 
for  Acushnet  Company  Plant  A's,  golf 
ball  production  processes.  Final  EPA 
approval  is  contingent  upon  the  DEQE 
amending  its  Plan  Approval,  as 
indicated  in  this  notice,  prior  to  their 
formal  submittal  to  EPA  for 
incorporation  into  the  SIP.  If  DEQE's 
final  Plan  Approval  does  not  incorporate 
the  requirements  ouUined  in  this  notice, 
EPA  will  withdraw  this  proposed 
approval  action  and  take  action  to 
disapprove  DEQE's  SIP  revision  request. 

Under  5  U.S.C.  605(b),  I  certify  diet 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a](2)(A)-{K] 
and  110(a)(3)  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regidations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Autbority:  42  U.S.a  7401-7642. 


Datad:  Augiut  4, 1969. 
PaiilG.KwN«ii. 

Acting  Regional  Administrator,  Region  I. 
[FR  Doc.  8»-18939  Filed  fr-ll-aO;  MS  am] 
MLUNQ  COM  I 


40CFRPlvt52 
[FRL  3628-5] 

Approval  and  Promulgation  of 
Impiamantation  Plans;  Wisconsin 

AOENCY:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking. 

summary:  USEPA  is  proposing  to 
approve  a  site-specific  revision  to  the 
Wisconsin  State  Implementation  Plan 
(SIP)  for  ozone.  This  revision  would 
constitute  a  temporary  relaxation  from 
Wisconsin's  volatile  organic  compoimd 
(VOC)  reasonably  available  control 
technology  (RACT)  regulations  for 
Tecumseh  Products  Company  (TPC)  in 
Tecumseh,  Wisconsin.  This  action  is 
taken  in  response  to  an  August  27, 1987, 
submission  from  the  State  of  Wisconsin. 
USEPA  today  is  proposing  to  approve 
this  as  a  SIP  revision  because  (1)  the 
TPC  facility  is  located  in  an  ozone 
attainment  area,  and  (2)  approval  of  the 
relaxation  will  not  affect  die 
maintenance  of  the  ozone  standards. 
DATE:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  September  13, 1989. 
AOORESSCS:  Copies  of  die  SEP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Ulylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.]. 

U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  Soudi  Dearborn  Stieet 
Chicago.  Illinois  60604 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management.  101  South  Webster, 
MadisoiC  Wisconsin  53707 

Comments  on  this  proposed  rule 
shoidd  be  addressed  to:  (Please  submit 
submit  an  original  and  three  copies,  if 
possible.)  Gary  Gulezian.  Chief, 
Regulatory  Analysis  Section,  Air  and 
Radiation  Branch  (SAR-26),  U.S. 
Environmental  Protection  Agency, 
Region  V,  230  South  Dearborn  Street. 
Chicago.  Illinois  60604. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Ulyaine  E.  McMahan,  (312)  886-6031. 
SUPFLEMENTARV  information:  On 

August  27. 1987,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  a  proposed 
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temporary  relaxation  firom  the  RACT 
limits  until  July  15, 1988,  for  the  VOC 
emissions  from  TPC's  four  coating  lines. 
These  operations  are  located  at  TPCs 
Lawson  Engine  Division  in  Calumet 
County,  Tecumseh,  Wisconsin.  Calumet 
County  has  been  designated  as  an 
attainment/unclassifiable  area  for  ozone 
under  Section  107(d)  of  Uie  Clean  Air 
Act  (See  40  CFR  81.350). 

History  of  the  Variance 

TPC  currently  operates  four  coating 
hnes  at  its  Lawson  Engine  Division  in 
Tecumseh,  Wisconsin,  which  are  subject 
to  the  control  requirements  contained  in 
Section  NR  154.13(4)(m)  and  the 
compUance  schedule  contained  in 
Section  NR  154.13(12)(c)  Wisconsin 
Administrator  Code.  These  rules  limit 
the  VOC  content  of  extreme 
performance  coatings  applied  to 
miscellaneous  metal  parts  and  products 
to  3.5  pounds  of  VOC  per  gallon  of 
coating,  excluding  water,  by  August  1. 
1983.  USEPA  approved  these  rules  as 
meeting  RACT  requirements  under  Part 
D  of  the  Clean  Air  Act  for  non- 
attainment  areas  on  January  11. 1980  (45 
FR  2319],  and  June  21, 1982(47  FR  28611). 
Wisconsin  chose  to  extend  these  RACT 
requirements  to  sources  located  in 
attainment  areas  as  well  and,  thereby, 
created  accommodative  SIPs  for  these 
areas*.  In  lieu  of  the  requirements 
mentioned  above,  WDNR  has  submitted 
a  temporary  relaxation  from  RACT  until 
July  15, 1988,  as  a  revision  to  Wisconsin 
SIP. 

On  August  27. 1987,  the  WDNR  issued 
a  variance  for  the  facility,  subject  to  the 
following  conditions. 

1.  By  August  31, 1987,  at  least  85 
percent  (by  volume]  of  all  coatings 
applied  per  day  by  TPC  shall  be  high 
solids  coatings  meeting  the  applicable 
RACT  limitation  of  3.5  pounds  VOC  per 
gallon  of  coating,  excluding  water, 
delivered  to  a  coating  applicator.  TPC 
shall  maintain  and  make  available  to 
the  Department  upon  request  records 
demonstrating  that  this  requirement  is 
met,  including: 

a.  The  volume  of  each  coating  applied 
per  day  (gallons  per  day). 


'  An  ■ccommodative  osone  SIP  for  areaa 
claisified  aa  attainment/unclaaaiflable  reqnirea 
RACT-lavel  coatnlt  on  exitting  aourcM,  in  lieu  of 
requiring  new  maior  eourcet  of  VOC  to  do 
preconatruction  monitoring.  Thla  monitoring  would 
normally  be  required  on  new  major  tourcea  in 
attainmenl/unclaaaifiable  area  under  USEPA'a 
Prevention  of  Sipiificant  Deterioration  (PSD) 
regulationt.  The  rationale  behind  Ihia  tradeoff  ii 
that  the  "extra"  emisaion  raductiona  obtained  fh>m 
theae  additional  RACT  controla  would  be  able  to 
accommodate  new  Boune  growth  in  theae 
altainment/undaaaiTiable  areaa. 


b.  The  VOC  content  of  each  coating 
applied  (pound  VOC  per  gallon  applied, 
excluding  water],  determined  from: 

(1)  The  density  of  each  coating  (pound 
coating  per  gallon  coating  applied). 

(2)  The  weight  percent  solids  in  each 
coating  applied. 

(3)  The  weight  percent  VOC  in  each 
coating  applied. 

c.  The  total  volume  of  all  coatings 
applied  per  day  (gallons  per  day). 

d.  The  total  volume  of  RACT 
compliance  coating  applied. 

e.  The  daily  volume  percentage  of 
RACT  compliance  coating  applied. 

2.  Tecimiseh  Prodvcts  Company  shall 
certify  to  the  Department  by  September 
8, 1987,  that  the  requirements  contained 
in  condition  1.  above  were  met. 

3.  By  July  15, 1988,  all  coatings  applied 
by  Teciunseh  Products  Company  shall 
meet  the  limitation  of  3.5  pomids  VOC 
per  gallon  of  coating  excluding  water, 
delivered  to  a  coatiqg  applicator. 
Records  shall  be  maintained  and  made 
available  to  the  Department  upon 
request  demonstrating  final  compliance, 
including: 

a.  For  each  high  solids  coating 
applied,  the  VOC  content  (pound  VOC 
per  gallon  applied,  excluding  water) 
determined  from: 

(1)  The  coating  density  (pound  coating 
per  gallon  coating  applied). 

(2)  The  weight  percent  solids  applied. 

(3)  The  weight  percent  VOC  applied. 

b.  For  each  water-based  coating 
applied,  or  coating  ^plied  which  is 
reduced  with  1,1,1  tiichloroethane  or 
methylene  chloiide.  the  VOC  content 
(pound  VOC  per  gallon  applied, 
excluding  water]  determined  from: 

(1)  The  solvent  density  (pound  VOC 
per  gallon  solvent  applied). 

(2)  The  volume  percent  solids  applied. 

(3)  The  volume  percent  VOC  applied. 

(4)  The  volimie  percent  water,  1,1,1 
trichloroethane,  and  methylene  chloride 
applied. 

4.  TPC  shall  certify  to  the  Department 
by  July  22, 1988,  that  the  requirements 
contained  in  condition  3,  above,  were 
met. 

5.  The  Department  may  modify  or 
rescind  this  variance  approval  because 
of  failure  of  TPC  to  comply  fully  with 
the  conditions  of  this  approval,  or  for 
other  reasons  which  justify  modification 
or  recision  of  the  approval. 

These  limits  would  allow  TPC  to 
continue  to  use  the  coatings  currently 
used  on  these  lines. 

The  variance  issued  by  WDNR 
extends  the  compliance  date  to  July  15, 
1988.  As  discussed  further  below, 
USEPA's  policy  provides  that  where  a 
source  in  an  attainiaent  area  is  subject 
to  RACT  under  an  accommodative  SIP, 


and  that  source  seeks  a  compliance  date 
extension,  the  source  must  either 
demonstrate  that  its  compliance 
schedule  is  as  expeditious  as  practicable 
and  will  not  adversely  effect  the 
maintenance  demonstration  for  the  area, 
or  the  area  will  lose  the  accommodative 
SIP  for  the  diuration  of  the  variance. 

Compliance  Date  Extension 

In  order  for  an  area  to  retain  its 
accommodative  SIP,  the  State  must 
demonstrate  that  it  is  implementing 
RACT  as  expeditiously  as  practicable 
and  that  the  area's  maintenance 
demonstration  will  not  be  adversely 
affected.  Here,  the  exteasion  will  not 
affect  the  maintenance  demonstration 
because  it  merely  allows  the  soiut:e  to 
continue  to  emit  at  historical  levels 
under  which  the  area  was  able  to 
demonstrate  attainment  and 
maintenance.  However,  WDNR  has  not 
provided  a  demonsfration  rebutting  the 
possibility  that  other  similar  sources 
were  able  to  comply  in  timely  fashion. 
In  fact,  WDNR's  own  review  indicated 
that  at  least  two  other  sources  have 
been  able  to  comply  using  low  solvent 
coatings.  See  "RACT  Variance  Review", 
Wisconsin  Department  of  Natural 
Resources,  May  8, 1987,  page  4,  attached 
to  the  TSD  for  this  notioe.  In  addition, 
WDNR  has  net  provided  an  adequate 
evaluation  of  other  means  of  compliance 
(e.g.,  add-on  control]  which  may  be 
more  expeditious  than  the  proposed 
control  strategy.  Thus,  the  State  has  not 
demonstrated  that  TPC's  compliance  is 
expeditious. 

This  rulemaking  relaxes  a  stationary 
source  RACT  emission  limitation  in  an 
area  that  has  been  designated  as 
attainment/unclassified  for  ozone. 
Originally,  this  RACT  limitation  was 
imposed  by  the  State,  not  to  satisfy  an 
ozone  nonattainment  SIP  planning 
requirement,  but  rather  to  allow  the 
State  to  have  an  accommodative  SIP. 
This  compliance  date  extension  if 
approved,  will  remove  tiie  original  basis 
for  the  accommodative  SIP  of  Caliunet 
County  for  as  long  as  the  relaxation  is  in 
place  (i.e.,  until  July  15, 1988).  This 
means  that  all  new  major  VOC  sources 
and  major  modifications  in  this  coiuity 
must  comply  with  all  PSD  pre- 
construction  monitoring  requirements 
until  that  date.  Because  this  portion  of 
the  State's  accommodative  SIP  never 
had  any  effect  relative  to  any 
designated  ozone  nonattainment  area 
SIP,  the  RACT  relaxation  in  this  notice 
will  also  have  no  effect  on 
nonattainment  areas — ail  soiuces 
wishing  to  locate  in  nonattainment  areas 
must  continue  to  comply  with  the  State's 
federally  approved  Pari  D  new  source 
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review  program.  USEPA  assumes  that 
the  State  would  prefer  to  have  this 
revision  approved  and  cancel  the 
accommodative  SIP  for  the  duraticm  of 
the  variance.  If  the  State  does  not  wish 
to  have  a  variance  approved  on  this 
basis,  it  should  so  indicate  during  the 
public  comment  period  for  this  notice. 

Under  5  U.S.C.  section  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7842. 

Dated:  January  22. 1988. 
Frank  M.  Covington, 
Acting  Regional  Administrator. 

Note:  litis  doctunent  was  received  by  the 
O^ice  of  the  Federal  Register  on  August  9, 
1989. 

(FR  Doc.  89-18937  Filed  8-11-89;  8:45  am] 

BIUJNGCOOEI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docfcat  No.  89-344,  RM-e674] 

Radio  Droadc  latlnQ  Sarvfceai 
Roaamond,  CA 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  nile  making 
tiled  on  behalf  of  P.  Dale  Ware,  seeking 
the  allotment  of  FM  Channel  228A  to 
Rosamond,  California,  as  diat 
commtmity's  first  local  broadcast 
service.  Coordinates  used  for  Channel 
228A  at  Rosamond  are  34-56-56  and 
118-14-07. 

DATES:  Comments  must  be  filed  on  or 
before  October  2, 1989,  and  reply 
comments  on  or  before  October  17, 1989. 
address:  Federal  Commimications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Harry  P. 
Warner.  Esq.,  Law  Offices  of  Harry  P. 
Warner,  6455  Hayes  Drive,  Los  Alleles, 
CA  90048. 

FOR  FURTHER  INPORMATHM  OONTACR 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
634-6530. 

SUPMEMCNTARY  mponmatiom:  This  ia  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-344  adopted  July  18, 1989,  and 
released  August  8, 1960.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M. 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  piuY:hased  from  the  Commission's 
copy  confractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M.  Street  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  e  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  coiu't  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  SubJecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatioiu  Commission. 

Kari  A  KensiagBr, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doa  89-18982  Filed  8-11-89;  8.-4S  am] 

BOUta  CODE  sro-svH 


47  CFR  Part  73 

[MM  Docket  Na  89-333,  RM-667t] 

Radio  Broadcasting  Servlcas; 
CamartllOiCA 

AQENCV:  Federal  Commimications 
Commission. 


action:  Proposed  rule. 


:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Golden  Becir 
Broadcasting.  Inc.  licensee  of  Station 
KZTR-FM.  Channel  240A.  Camarillo, 
California,  seeking  the  substitution  of 
FM  Channel  240B1  for  Channel  24QA 
and  modification  of  its  license 
accordingly.  Coordinates  for  this 
proposal  are  34-13-21  and  119-13-4& 
DATES:  Comments  must  be  filed  on  or 
before  September  29. 1989.  and  reply 
comments  on  or  before  October  16, 1969. 
ADDRESS:  Federal  Commtmications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Roger  J. 
Metzler,  Esq.,  McQuaid.  Bedford. 
Brayton,  Clausen  &  Meteler.  650 


California  Street,  Suite  800.  San 
Frandaoo.  CA  94106. 

FOR  FURTHER  INRNmATION  CONTACTt 
Nancy  Joyner,  Mass  MecUa  Bureau,  (202) 
634-653a 

SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-333,  adopted  July  19. 1989,  and 
released  August  8, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  pitfchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  [202]  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  coiul  review,  aU  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commtmicationa  Commission. 
Kari  A.  Kensinger, 

Chief,  Allocations  Branch.  Policy  and  Rulet 
Division,  Mass  Media  Bureau. 
{FR  Doc.  89-18890  FUed  8-11-89;  8:45  am] 
I  OOOC  S7M-01-M 


47  CFR  Part  73 

[MM  Docfcat  Na  89-341.  RH-677S1 

Radio  Broadcasting  Sarvtoas; 
WafTWiton,  NCf  AlbartBt  VA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Warrenton 
Broadcasting  Corporation  seeking  the 
substitution  of  Channel  297C2  for 
Channel  297A  at  Warrenton.  North 
Carolina,  the  modificatian  of  its 
construction  permit  for  Station 
WVRS(FM)  to  specify  the  higher 
powered  channel  and  the  substitutioo 
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of  Channel  276A  for  unoccupied  but 
applied  for  Channel  299A  at  Alberta. 
Virginia.  Channel  297C2  can  be  allotted 
to  Warrenton.  North  Carolina,  with  a 
aite  restriction  of  29.3  kilometers  (18.2 
miles]  northeast  to  avoid  a  short-spacing 
to  Station  WFXC,  Channel  296A, 
Durham,  North  Carolina,  and  to  the 
application  of  Station  WKZL.  Channel 
298C,  Winston-Salem.  North  Carolina. 
The  coordinates  for  this  allotment  are 
North  Latitude  36-34-11  and  West 
Longitude  77-54-16.  Channel  276A  can 
be  allotted  to  Alberta,  Virginia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of  a 
site  restriction.  The  coordinates  for  this 
allotment  are  North  Latitude  36-51-48 
and  West  Longitude  77-53-00.  In 
accordance  with  Section  1.420  of  the 
Commission's  Rules,  we  will  not  accept 
competing  expressions  of  interest  in  use 
of  Channel  29i9C2  at  Warrenton  or 
require  the  petitioner  to  demonstrate  the 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  October  2, 1989,  and  reply 
comments  on  or  before  October  17, 1989. 
ADORESS:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  David  M.  Hunsaker, 
Putbrese,  Hunsaker  ft  Ruddy,  6800 
Fleetwood  Road,  Suite  100,  P.O.  Box  539, 
McLean  Virginia  22101  (Coimsel  to 
petitioner}. 

FON  PURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INRMUNATION:  This  is  a 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-341,  adopted  July  19, 1989,  and 
released  August  9, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW,.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service.  (202)  857-3800. 
2100  M  Street.  NW.,  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-18983  Filtd  8-11-89;  8:45  am] 
MLUNQ  CODE  •712-01-M 


47  CFR  Part  73 
[MM  Docket  No.  89-1 


L 


RM-6761] 


Radio  Broadcasting  Services; 
Dresden,  IN 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Valley  View 
Broadcasting,  Inc.,  proposing  the 
allotment  of  Channel  236A  to  Dresden. 
Tennessee,  as  that  community's  first 
local  FM  service.  A  site  restriction  of  3.4 
kilometers  (2.1  miles)  south  of  the  city  is 
required.  The  coordinates  are  36-15-39 
and  88^2-29. 

DATES:  Comments  must  be  filed  on  or 
before  October  2. 1989.  and  reply 
comments  on  or  before  October  17. 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Jerrold  Miller, 
Esquire,  Miller  ft  Fields.  P.C.  P.O.  Box 
33003.  Washington,  DC  20033  (Counsel 
for  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Rawlings,  (202)  634-6530. 
SUPPLEMENTARY  IMPORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
F^posed  Rule  Making,  MM  Docket  No. 
89-343,  adopted  July  19, 1989,  and 
released  August  9, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  international 
Transcription  Service,  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  nntil  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  commeats.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Kari  A.  Kensinger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-18984  Filed  6>ll-89;  8:45  am] 
nixiNQ  oooE  sria-oi-M 


47  CFR  Part  73 


[MM  Docket  No.  89-342,  RM-6740] 

Radio  Broadcasting  Services; 
Monahans,  TX  | 

agency:  Federal  Comitiunications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  by  Rusk 
Corporation,  proposing  the  substitution 
of  Channel  27lC  for  Channel  271C1  at 
Monahans.  Texas,  and  modification  of 
the  license  for  Station  KWES(FM)  to 
specify  operation  on  the  higher  class  co- 
channel.  The  proposed  transmitter  site 
location  is  42.6  kilometers  (26.1  miles) 
north  of  Monahans,  at  coordinates  31- 
57-55  and  102-46-10. 
DATES:  Comments  mult  be  filed  on  or 
before  October  2, 19891  and  reply 
comments  on  or  before  October  17, 1989. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Nancy  L  Wolf, 
Esquire,  Dow,  Lohnes  &  Albertson,  1255 
23rd  Street,  Washington.  DC  20037 
(Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT. 
Patricia  Rawlings.  (202)  634-6530. 
SUPPLEMENTARY  INF0MIAT10N:  This  iS  8 

synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
89-342,  adopted  July  IB,  1989.  and 
released  August  9. 1989.  The  full  text  of 
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this  Commission  decisioo  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b]  for  rules  governing 
permissible  ex  parte  contact. 

For  infonnation  regarding  proper  filing 
procedures  for  comments.  See  47  Cni 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Karl  A.  Kooaiqger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  89-18985  Filed  8-11-88:  MS  am] 

BKJJNO  CODE  t71>.«1-M 


DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 
48  CFR  Part  970 

Acquisition  Regulation 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  proposed  rulemaking 


(NOPR). 


suMMARr.  The  DOE  proposes  to  amend 
48  CFR  part  970.  Management  and 
Operating  (M&O)  Contracts,  of  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR).  Changes  are 
proposed  to  DEAR  subsections 
970.3102-2(i]  and  970.5204-4  to  conform 
with  Federal  Acquisition  Regulation 
(FAR),  subsection  31.205-6. 
Compensation  for  Personal  Services, 
and  29.401-6.  New  Mexico  Gross 
Receipts  and  Compensating  Tax.  Also. 
DEAR  subsection  970.5204-16.  Payments 
and  Advances,  is  proposed  to  be 
amended  to  specify  a  90-day  interval  for 
the  contractor  to  notify  the  Contracting 
Officer,  after  the  contractor  knew  or 
should  have  known  of  any  claims  based 
upon  liabilities  of  the  contractor  to  third 


parties  arising  out  of  the  performance  of 
the  contract. 

DATE:  September  13, 1989. 
ADDRESS:  Comments  should  be 
addressed  to:  Gwen  Cowan,  Business 
and  Financial  Policy  Division  (MA-422), 
Office  of  die  Depufy  Assistant  Secretary 
for  Prociu'ement  and  Assistance 
Management,  Washington.  DC  20S85. 
FOR  FURTHER  INFORMATION  CONTACT 
Gwen  Cowan.  Business  and  Financial 
Policy,  Division  (MA-422),  Ofitce  of  the 
Deputy  Assistant  Secretary  for 
Procurement  and  Assistance 
Management,  Washington.  DC  20585. 
(202)  586-8159. 


I.  Background 

II.  Procedural  Requirements 

A.  Review  Umter  Executive  Order  12291 

B.  Review  Under  the  Regulatory  Flexibility 
Act 

C.  Paperwork  Reduction  Act 

D.  National  Environmental  Policy  Act 

E.  Review  Under  Executive  Order  12812 
F.PobHc  Hearing 

I.  Background 

Under  section  644  of  this  DOE 
Organization  Act  Public  Law  9&-ei  (42 
U.S.C.  7254),  the  Secretary  of  Energy  is 
authorized  to  prescribe  such  procedural 
rules  and  regulations  as  may  be  deemed 
necessary  or  appropriate  to  accomplish 
the  functions  vested  in  that  position. 
Accordingly,  the  DEAR  was 
promulgated  with  an  effective  date  of 
April  1, 1984,  (49  FR  11992,  March  28, 
1984),  48  CFR  Chapter  9. 

The  purpose  of  this  rulemaking  is: 

(1)  To  revise  the  DEAR  to  implement 
changes  to  conform  with  FAR  31.205- 
8(g)(2)(i)  and  to  be  consistent  with 
contractor  legal  requirements  to  adhere 
to  the  provisions  of  certain  labor  laws. 
FAR  31.205-6(g)(2)(i)  was  revised  to 
delete  the  provision  disallowing 
severance  payments  which  are  in 
addition  to  early  or  normal  retirement 
payments.  However,  severance 
payments  will  still  be  required  to  meet 
the  remaining  criteria  for  severance  pay 
as  well  as  the  test  of  overall 
reasonableness  of  compensation. 

(2)  To  revise  the  DEAR  to  conform 
with  FAR  29.401-6.  FAR  29.401-6  was 
added  to  eliminate  double  taxation  of 
Government  cost-reimbursable 
contractors  which  purchase  tangible 
personal  property  to  be  used  in 
performing  services,  title  to  which 
passes  to  the  United  States  upon 
delivery  of  the  property  to  the  contractor 
by  the  vendor.  This  agreement  is 
effective  only  when  the  clause,  at  FAR 
52.229.10,  State  of  New  Mexico  Gross 
Receipts  and  Compensating  Tax,  is 
included  in  each  cost-reimbursement 
contract.  Failure  to  include  the  clause  in 


each  cost-reimbursement  contract 
means  that  the  government  reimburses 
the  contractor  the  gross  receipts  tax 
paid  to  a  vendor  for  purchased  tnngiKly 
personal  property,  and  reimburses  the 
contractor  for  its  own  groaa  receipts  tax, 
which  includes  the  tax  already  paid  on 
purchased  property  (double  taxation). 

(3)  To  revise  DEAR  8704204-16. 
Payments  and  Advances,  to  include  a 
90-day  interval  for  the  contractor  to 
notify  the  Contracting  Officer  of  daima 
based  upon  liabilities  of  ^  contractor 
to  third  parties  arising  out  of  the 
performance  of  the  contract  The 
contractor  will  be  required  to  give  notice 
of  sucfa  claims  in  writing  to  the 
Contracting  Officer  within  90  days  after 
the  contractor  knew  or  should  have 
known  about  such  claims  from  the 
claimant  and  takes  whatever  action 
may  be  required  to  protect  the 
contractor's  and  the  Government's 
interest  daring  this  90  day  period. 

n.  Procedural  Requirements 

A.  Review  Under  Executive  Order  12291 

TUs  Executive  Order,  entitled 
"Federal  Regulations,"  requires  diat 
certain  regulations  be  reviewed  by  the 
Office  of  Management  and  Bodget- 
(0MB)  prior  to  their  promulgatioa  OMB 
Bulletin  85-7  exempte  all  bat  certain 
types  of  procurement  regulations  from 
such  review.  This  proposed  rule  does 
not  involve  any  of  the  topics  requiring 
prior  review  under  the  bulletin  and  is, 
accordingly,  exempt  from  such  review. 

B.  Review  Under  the  Regulaory 
Flexibility  Act 

This  proposed  rule  was  reviewed 
under  the  Regiilatory  Flexibility  Act  of 
1980,  Public  Law  96-354,  which  requires 
preparation  of  a  regulatory  flexibilify 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on  interest 
rates,  tax  policies  or  liabilities:  the  costs 
of  goods  or  services  or  other  direct 
economic  factors.  It  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and, 
therefore,  no  regulatory  Oexibility 
analysis  has  been  prepared. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Public 
Law  96-511)  does  not  apply  because  this 
proposed  rule  does  not  impose 
additional  reporting  or  recordkeeping 
requirements  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C 
3501,  et  seq. 
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D.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  et  seq.,  1976]. 
or  the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500  through 
1508),  and  the  DOE  guidelines  (10  CFR 
part  1021),  and,  therefore,  does  not 
require  an  environmental  impact 
statement  or  an  environmental 
assessment  pursuant  to  NEPA. 

E.  Review  Under  Executive  Order  12612 

The  Department  has  concluded  that 
this  proposed  rule  does  not  involve 
issues  which  are  expected  to  have  a 
substantial  direct  effect  on  traditional 
state  functions  or  their  institutional 
interest  and  thus  the  "federalism" 
assessment  requirements  of  Executive 
Order  12812,  (52  FR  41885,  October  3a 
1987)  do  not  apply. 

F.  Public  Hearing 

DOE  has  concluded  that  this  rule  does 
not  involve  a  substantial  issue  of  fact  or 
law  and  that  it  should  not  have  a 
substantial  impact  on  the  nation's 
economy  or  large  numbers  of  Individuals 
or  businesses.  Therefore,  pursuant  to 
Public  Law  95-01,  the  DOE  Organization 
Act,  the  DOE  does  not  propose  to  hold  a 
public  hearing  on  this  riile. 


List  of  Subjects  in  48  CFR  Part  070 

Government  Procurement; 
Management  and  Operating  Contracts. 

For  the  reasons  set  out  in  the 
preamble,  chapter  9  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Issued  in  Washingtoa,  DC,  on  August  2. 
1989. 
Barton  |.  Roth. 

Deputy  Assistant  Secrataryfor  Procurement 
and  Assistance  Management 

PART  970~OOE  MANAGEMENT  AND 
OPERATING  CONTRACTS 

1.  The  authority  citation  for  part  970 
continues  to  read  as  follows: 

Authority:  Sec.  161  of  the  Atomic  Energy 
Act  of  1954  (42  U.S.C  2201).  and  Sec.  644  of 
the  Department  of  Bnetgy  Organization  Act, 
Pub.  L  95-01  (42  U.S.C  7254). 

970^102-2    (AmwMtad] 

2.  Subsection  970.3l02-2(i),  Severance 
Pay.  is  amended  by  removing  the  last 
sentence  of  paragraph  (il(2](i). 

3.  Subsection  970.9204-4.  New  Mexico 
Gross  Receipts  and  Compensating  Tax 
Is  added  as  follows: 

•70^204-4    NwwMetfcoGroM  Receipts 
and  CofflpensatinQ  Tml 

When  the  clause  at  FAR  52.229-10(b) 
is  used  replace  the  phrase  "Allowable 
Cost  and  Payment  clause"  with 


"Allowable  Costs  and  Fixed  Fee 
clause,"  or,  if  it  is  different,  the  title  of 
the  clause  addressing  allowable  costs. 

4.  In  the  clause  in  subsection 
970.5204-16,  paragraph  (f)(iv](B]  is 
revised  to  read  as  follows: 


Payments  snd  advanoee. 


970.5204-16 
*         *         • 

(iv)  •  •  * 


(B)  Claims,  together  with  reasonable 
expenses  identical  thereto,  based  upon 
liabilities  of  the  contractor  to  third 
parties  arising  out  of  the  performance  of 
this  contract;  provided,  that  such  claims 
are  not  known  to  the  contractor  on  the 
date  of  the  execution  of  the  release;  and 
provided  further,  that  the  contractor 
gives  notice  of  such  claims  in  writing  to 
the  Contracting  OfHcer  within  90  days 
after  the  contractor  knew,  or  should 
have  known,  about  such  claims,  and 
takes  whatever  action  may  be  required 
to  protect  the  Contractor's  and  the 
Government's  interest  during  this  90  day 
period;  and 

FR  Doc.  89-18969  Filed  8-11-89;  8:45  am] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

MMUngs  of  the  CommlttM  on 
Rulemaking 

action:  Notice  of  public  meetings. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463],  notice  is  hereby  given  of  meetings 
of  the  Committee  on  Rulemaking  of 
Administrative  Conference  of  the  United 
States. 

committee:  Committee  on  Rulemaking 

DATE:  Wednesday,  September  13, 1989 
at  4:30  p.m. 

location:  Library  of  the  Administrative 
Conference,  2120  L  Street  NW.,  Suite 
500,  Washington,  DC 

agenda:  The  committee  will  meet  to 
discuss  possible  recommendations  on 
the  subject  of  the  indexing  and 
disclosing  of  agency  adjudications,  and 
their  use  as  precedent. 

Ptnuc  PAimaPATlON:  The  committee 
meetings  are  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 

FOR  niRTHER  INFORMATION  CONTACT 

Kevin  L  Jessar,  Office  of  the  Chairman, 
Administrative  Conference  of  the  United 
States,  2120  L  Street,  NW..  Suite  500, 
Washington.  DC  20037.  Telephone:  (202) 
254-7020. 

Dated:  August  7, 1989. 
feffrey  8.  Lubben, 
Research  Director. 

[FR  Doc.  89-18959  Filed  8-11-69;  8:45  am] 
BUMQ  coot  8110-01-M 


COMMISSION  ON  CIVIL  RIGHTS 

Ohio  Advisory  Committee;  Agenda  and 
Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Qvil  Rights, 
that  a  meeting  of  the  Ohio  /advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  to  11:15  a.m.  and 
reconvene  from  2:00  p.m.  to  4:00  p.m.,  on 
August  21, 1989,  at  Seagate  Centre,  401 
Jefferson  Avenue,  Room  219,  Toledo, 
Ohio.  The  purpose  of  the  meeting  is  to 
announce  the  release  of  the  summary 
report  of  a  two-day  community  forum 
held  in  December  1988  on  the  status  of 
race  relations  in  Toledo. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson,  Donald  C. 
Prock,  or  Farella  E.  Robinson,  Civil 
Rights  Analyst  of  the  Central  Regional 
Division  (816)  42&-5253,  (TDD  816/436- 
5009).  Hearing  impaired  persons  who 
will  attend  the  meeting  and  reqiiire  the 
services  of  a  sign  language  interpreter, 
should  contact  the  Regional  Division 
office  at  least  five  (5)  working  days 
before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
end  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  August  7, 1989. 
Melvin  L  Jenkins, 
Acting  Staff  Director. 
[FR  Doc.  89-18960  Filed  8-11-89;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
Agency:  Btweau  of  the  Census 
Title:  1990  Census  of  Agricultxire  Tests 
Form  Number:  89-Al  thru  89-AXX 
Type  of  Request  New  Collection 
Burden:  24.684  hours 
Number  of  Respondents:  51,800 
Avg  Hours  Per  Response:  48  minutes 
Needs  and  Uses:  lliis  a  multi-procedural 

test  of  the  report  form  for  the  1902 


Census  of  Agriculture,  and  will  be 
used  by  the  Bureau  of  the  Census  to 
determine  content,  wording,  and 
format  of  the  report  form  to  be  used  in 
the  National  A^culture  Census. 
Affected  Public:  Farms 
Fequency:  One  time  only 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer.  Don  Arbuckle.  395- 
7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  Room  H6622, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Don  Arbuckle,  OMB  Desk  Officer,  Room 
3208,  New  Executive  Office  Building, 
Washington,  [)C  20503. 

Dated:  August  8. 1989. 

Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

[FR  Doc.  89-18896  Filed  8-11-89;  8.45  am] 

MLUNQ  COOC  3610-S7-M 


Bureau  of  Export  Administration 

Peter  Walaschek  et  aL;  Related  Party 
Order 

In  the  Matter  of:  Peter  Walaschek, 
Marzellenstrasse,  5000  Cologne,  Federal 
Republic  of  Gennany,  and  Qiemco, 
Siegburger  Strasse  223, 5000  Cologne  21, 
Federal  Republic  of  Germany,  and  Colimex, 
Mozartstrasse  7,  5000  Cologne  1,  Federal 
Republic  of  Germany. 

On  February  24, 1989, 1  issued  an 
order  denying  Peter  Walaschek 
permission  to  apply  for  or  use  any 
export  license  until  August  26, 1998.  54 
FR  8582  (March  1, 1989).  The  order  was 
based  on  Walaschek's  August  26, 1988 
conviction  for  violating  the  Export 
Administration  Act  of  1979,  as  amended 
(30  U.S.C.A.  app.  2401-2420  (Supp.  1989]) 
(the  Act). 

The  Act  provides  that  any  person 
related  through  affiliation,  ownership, 
control,  or  position  of  responsibility  to  a 
person  who  has  been  denied  export 
privileges  because  of  his  conviction  for 
violating  the  Act  may  also  be  denied 
export  privileges.  On  March  15, 1989, 1 
notlHed  Chemco  and  Colimex,  two  West 
German  companies,  that  I  had  received 
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information  that  they  were  related  to 
Walaschek  through  aHiliation, 
ownership,  control,  or  position  of 
responsibility.  I  also  advised  diem  that 
after  consulting  with  the  Director.  Office 
of  Export  Enforcement.  I  intended  to 
deny  them  permission  to  apply  fat  or 
use  any  export  license^  induding  any 
general  license,  because  of  their 
relationship  writh  Walaschek.  as 
provided  by  the  Act  and  1 77ai5(h)  of 
the  Export  Administration  Regulations 
(15  CFR  Parts  768-789.  as  amended,  54 
FR  4004-4006  Uanuary  27. 1980))  (the 
Regulations). 

My  notification  to  Chemco  and 
Colimex  also  advised  them  of  their  right 
to  request  a  hearing  or  to  submit  written 
comments  concerning  their  relationship 
with  Walasdidc.  Although  both 
companies  received  that  notice,  neither 
one  requested  a  hearing  or  filed  any 
comments  concerning  any  of  the  matters 
set  forth  in  the  notice. 

Accordingly.  I  hereby  find  that 
Chemco,  Siegborger  Strasse  223.  5000 
Cologne  21,  Federal  Republic  of 
Germany,  and  Colimex.  Mozartstrasse  7, 
5000  Ccriogne  1,  Federal  Republic  of 
Germany,  are  related  to  Peter 
Walaschek,  a  person  denied  all  U.S.- 
export  privileges  until  August  26, 1998, 
through  affiliation,  ownership,  controL 
or  position  of  responsibility.  The  order 
of  February  24, 1989  denying  Walaschek 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  is  hereby  amended  to  read  as 
follows: 

Ordered 

I.  All  outstanding  individual  validated 
licenses  in  which  Peter  Walaschek  or 
either  of  the  related  persons.  Qienico  or 
Colimex,  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Walaschek's.  Chemco's  and  Colimex's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
hcensing^  procedure,  including,  but  not 
limited  to,  distribution  licenses,  or  in 
any  general  license  are  hereby  revoked. 

n.  Until  August  26, 1998,  Peter 
Walasdiek.  Maixellenstrasse,  5000 
Cologne,  Federal  Republic  of  Germany, 
and  the  fdated  persons,  Chemco, 
Siegburger  Strasse  223, 5000  Cologne  21. 
Federal  Republic  of  Germany,  and 
Colimex,  Monrtstrasse  7, 5000  Cologne 
1,  Federal  Republic  of  Gennany,  are 
denied  the  privilege  of  applying  for  or 
using  any  export  Kcense,  incloding,  but 
not  limited  ta  any  individoal  validated 
license,  bulk  license  orgenoal  bcense, 
issued  under  or  authorised  by  the  Act 
and  the  Regulations.  Pursnaot  to  this 


order.  Walaschek  and  the  related 
persons,  Chemco  and  Colimex,  may  not 
participate  in  any  e>q)ort  license-related 
activity,  including  any  participation:  (a) 
As  a  party  or  as  a  representative  of  a 
party  to  any  export  license  application 
submitted  to  the  Department,  (b)  in 
preparing  or  filing  vdth  the  Department 
any  expmt  license  appUcation  or 
reexport  authorization,  or  any  document 
to  be  submitted  therewith,  (c]  in 
obtaining  or  using  any  validated  or 
general  export  license,  or  other  export 
control  dociunent,  (d)  in  carrying  on 
negotiations  with  reQ)ect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of 
any  commodities  or  technical  data,  in 
whole  or  in  part,  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations,  and  (e)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extead  only  to  those 
commodities  and  tetimical  data  which 
are  subject  to  the  Aot  and  the 
Regulations. 

UI.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15^]  of 
the  Regulations,  any  other  firm, 
corporation  or  business  organization 
related  to  Walaschek  by  affiliation, 
ownership,  control  or  position  of 
responsibility  may  also  be  subject  to  the 
provisions  of  this  order. 

rv.  No  person,  firm,  corporation, 
partnership  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall  with  respect  to  U.S.-origin 
commodities  and  technical  data  which 
are  subject  to  the  denial  of  export 
privileges  set  forth  herein,  do  any  of  the 
following  acts,  directly  or  indirectly,  or 
carry  on  negotiations  with  respect 
thereto,  in  any  manner  or  capacity,  on 
behalf  of  or  in  any  association  with 
Walaschek  or  the  rdated  persons, 
Chemco  and  Colimoc,  or  whereby 
Walaschek  or  the  related  persons, 
Chemco  and  Colimex,  may  obtain  any 
benefit  therefrom  or  have  any  interest  or 
participation  therein,  directly  or 
indirectly,  in  any  manner  or  capacity:  (a) 
Apply  for,  obtain,  transfer,  or  use  any 
export  license,  Upper's  Export 
Declaration,  bill  of  kiding  or  any  other 
export  control  document  relating  to  any 
export  reexport  transshipment  or 
diversion  of  any  conunodity  or  technical 
data  exported  in  whole  ot  in  part  or  to 
be  exported  by,  to,  or  for  Walaschek  or 
the  related  persons,  Chemco  and 
Colimex,  or  (b)  order,  buy,  receive,  use, 
sell,  deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 


or  participate  in  any  export,  reexport 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 
These  prohibitions  apply  only  to  those 
commodities  and  technical  data  which 
are  subject  to  the  Act  and  the 
Regulations. 

V.  This  order  is  effective  immediately 
and  shall  remain  in  effect  until  August 
26, 1996. 

A  copy  of  this  order  shall  be  delivered 
to  Walaschek  and  to  the  related 
persons.  Chemco  and  Colimex.  This 
order  shall  be  published  in  the  Federal 
Register. 

Dated:  August  7. 1989. 
Iain  S.  Bfliid, 

Director,  Off  ice  of  Export  Licensing. 
[FR  Doc.  89-18961  Filed  8-ll-e9;  8:45  am] 
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Intemational  Trada  Adfninistration 
[A-307-801;  C-307-802] 


Preliminary  Determlnaflon  of  Sales  at 
Less  Than  Fafr  Value  and  Alignment  of 
Countervailing  Duty  Infestlgatlon; 
Aluminum  Sulfate  from  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 

SUMMARY:  We  preliminarily  determine 
that  aluminum  sulfate  &om  Venezuela  is 
being,  or  is  likely  to  be.  sold  to  the 
United  States  at  less  than  fair  value.  We 
have  notified  the  U.S.  International 
Trade  Commission  (ITC)  of  our 
determination  and  have  directed  the 
U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  aluminum 
sulfate  from  Venezuela  as  described  in 
the  "Suspension  of  Liqiddation"  section 
of  this  notice.  If  this  investigation 
proceeds  normally,  we  will  make  a  final 
determination  by  October  18. 1989.  At 
the  request  of  petitioner,  we  are  also 
aligning  the  countervailing  duty 
investigation  of  aluminum  sulfate  from 
Venezuela  with  this  investigation.  The 
final  determination  in  tbat  investigation 
will  also  be  issued  by  October  18, 1989. 

EFFECnVE  date:  August  14, 1989. 

FOR  RIRTHER  INRMtttAIION  CONTACT. 

Mary  Jenkins,  Kimberiy  Hardin,  or  Mary 
S.  Clapp,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
377-1756,  377-8371,  or  377-3965, 
respectively. 


SUPPLEMENTARY  INFORMATION: 

Preliminary  Determinadon 

We  preliminarily  determine  that 
aluminum  sulfate  from  Venezuela  is 
being,  or  is  likely  to  be.  sold  to  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (19  U.S.C.  1673b) 
(the  Act).  The  estimated  margin  is 
shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  (54  FR 
17802.  April  25. 1989).  the  following 
events  have  occurred.  On  May  15. 1989, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  imports  of 
aluminum  sulfate  from  Venezuela  are 
materially  injuring  a  regional  industry  in 
the  United  States  (USITC  Pub.  2189, 
May  1989). 

On  May  10. 1989.  the  Department 
presented  Section  A  of  the  antidumping 
questionnaire  to  Sulfates  del  Orinoco. 
CA.  (SULFORCA).  which  accounted  for 
a  substantial  portion  of  exports  from 
Venezuela  to  the  United  States  during 
the  period  of  investigation.  The  response 
to  section  A  of  the  questionnaire  was 
received  on  May  25. 1989.  On  May  31, 
1989.  petitioner  alleged  that 
SULFORCA's  home  market  sales  were 
at  prices  which  were  below  its  cost  of 
production.  This  allegation  was 
amended  on  June  23. 1989.  We  have  not 
yet  determined  whether  the  allegation 
provides  a  sufficient  basis  for  initiating 
a  cost  investigation.  On  June  13, 1989, 
SULFORCA  informed  the  Department 
that  it  would  not  be  responding  to  the 
remaining  portions  of  the  sales 
questionnaire  or  to  any  cost 
questionnaire  if  one  is  issued. 

On  July  20. 1989.  petitioner  filed  a 
request  for  alignment  of  the 
countervailing  duty  and  antidumping 
duty  final  determinations.  Pursuant  to 
section  705(a)(1)  of  the  Act  we  are 
aligning  the  countervailing  duty  and 
antidumping  duty  final  determinations. 

Scope  of  Investigation 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989.  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
(HTS)  as  provided  for  in  section  1201  et 
seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumptions  on  or  after 
that  date  will  be  classified  solely 
accordmg  to  the  appropriate  HTS  item 
number.  The  HTS  item  number  is 
provided  for  convenience  and  Customs 
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purposes.  The  written  description 
remains  dispositive  of  the  scope  of  our 
investigation. 

The  product  covered  by  this 
investigation  is  aluminum  sulfate  from 
Venezuela,  liquid  and  dry.  currently 
provided  for  under  HTS  item  number 
2833.22.00.00. 

Period  of  Investigation 

The  period  of  investigation  is  August 
1. 1988  through  March  31. 1989. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
aluminum  sulfate  from  Venezuela  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  to  the  foreign  market  value. 
We  used  best  information  available  as 
required  by  section  776(c)  of  the  Act  for 
the  reasons  stated  in  the  "Case  History" 
section  of  this  notice. 

United  States  Price 

As  best  information  available,  we 
used  petitioner's  estimate  of  U.S.  price, 
as  provided  in  the  petition,  which  is 
based  on  a  delivered  price  per  ton  of 
aluminum  sulfate  imported  fiY)m 
Venezuela.  This  price  is  set  forth  in  a 
contract  between  a  U.S.  customer  and 
SULFORCA,  the  Venezuelan  supplier 
named  in  the  petition.  U.S.  price  was 
adjusted  to  account  for  inland  freight 
from  the  liquification  site  in  Puerto  Rico 
to  the  customer,  liquification  cost  in 
Puerto  Rico,  inland  freight  to  the 
liquification  site  in  Puerto  Rico.  Puerto 
Rican  excise  taxes,  ocean  freight  and 
insurance. 

Foreign  Maricet  Value 

As  best  information  available,  we 
used  petitioner's  estimate  of  foreign 
market  value  (FMV)  which  is  based  on 
an  f.o.b.  plant  price  quote  dated  March 
10. 1989.  Petitioner  made  no  adjustment 
to  FMV. 

Verification 

Since  SULFORCA  did  not  furnish  a 
complete  response  to  the  questionnaire, 
we  will  not  conduct  a  verification. 

Suqiension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act  we  are  directing  the  U.S. 
Customs  Service  to  suspend  Uquidation 
of  all  entries  of  aluminum  sulfate  from 
Venezuela,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  U.S.  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  foreign  market 


value  of  the  subject  merchandise  from 
Venezuela  exceeds  the  United  States 
price  as  shown  below.  This  suspension 
of  liquidation  will  remain  in  effect  until 
further  notice. 


ManufMturar/produoer/oqxxtar 

MvQin 

■OS 

SULPOBCA 

86.30 

Aaotiwn 

9SJ0 

ITC  NotificatioD 

In  accordance  with  section  733(f)  of 
the  Act  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  adminisfrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Adminisfration.  The  ITC  vvill 
determine  whether  these  imports 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry  before  the  later 
of  120  days  after  the  date  of  the 
preliminary  determination  or  45  days 
after  our  fbial  determination,  if 
affirmative. 

Public  Comment 

In  accordance  with  S  353.38  of  the 
Commerce  Department's  antidumping 
duty  regulations  published  in  the 
Federal  Register  of  March  28, 1989  (54 
FR  12742)  (to  be  codified  as  19  CFR 
353.38)  and  S  355.38  of  the  Commerce 
Department's  coimtervailing  duty 
regulations  published  in  the  Federal 
Register  of  December  27. 1988  (54  52361) 
(to  be  codified  as  19  CFR  355.38),  case 
briefs  in  at  least  ten  copies  must  be 
submitted  to  the  Assistant  Secretary  by 
September  15, 1989.  and  rebuttal  briefs 
by  September  20, 1989.  In  accordance 
with  S  353.S8(b)  of  the  Department's 
antidumping  duty  regulations  and 
9  355.38(b)  of  the  Department's 
countervailing  duty  regulations,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  their 
case  or  rebuttal  briefs  at  104X)  a.m.  in 
the  antidumping  duty  investigation  and 
2  p.m.  in  the  countervailing  duty 
investigation  on  September  22, 1989,  at 
the  U.S.  Department  of  Commerce, 
Room  3708, 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  2023a 
Individuals  who  wish  to  participate  in 
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the  heanng  nnvt  nbniit  a  request  to  &e 
Assistant  Secretary  for  Import 
Adaiintotratkm,  Room  B099.  at  tbe 
above  addieas  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  llie  party's  name, 
address  and  telephone  number;  [2]  the 
number  of  participants;  (3)  the  reaaons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed.  In  accordance  with 
1 353.38(b)  of  tbe  Department's 
regulations,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(Q  of  the  Act  (19 
U.S.C  1673b(f)). 

Dated  August  4,1906. 
LiMB-Bany, 

Acting  Assistant  Secretary  for  Import 
Administratmu. 

[FR  Do&  89-18870  Filed  8-11-09;  8:45  am] 


[A-42t-062] 

Animal  QhM  and  InadRHa  Gelatin  From 
Wast  Gannany;  Prallminary  Reaulta  of 
Antidumping  Duty  Atf  mIniatraUva 
Ravlaw 

AOENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  &om 
a  manufacturer/exporter,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  animal  glue  and 
inedible  gelatin  from  West  Germany. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  Sutes.  G.  Conradt  A  Sohn  . 
(Conradt),  and  the  period  December  1, 
1987  through  November  30, 198&  There 
were  no  known  shipments  of  this 
merchandise  to  the  United  States  by 
Conradt  daring  the  period,  and  there  are 
no  known  unliquidated  entries.  We 
invite  interest«l  parties  to  comment  on 
these  iMeliminary  results. 
tmcnvK  nATe  August  14. 1989. 

FOR  FURTIMR  MIMMMATION  COSfTACT: 

Dennis  U.  Askey  or  John  R.  Kogeiman, 
Office  of  Antidompbig  Compliance, 
International  Ttade  Administration,  U.S. 
Department  of  Commerce,  Room  B-099, 
14th  Street  ft  Constitutifm  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
377-3801. 

SUPPLCMENT  ARV  MIPORMATION: 

Background 

On  lanoary  8, 1888.  the  Department  of 
Commerce  ("the  DqMUtment") 
published  in  the  Fedscal  Ragi^  (53  FR 


546)  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  animal  glue  and 
inedible  gelatin  from  West  Germany.  A 
manufacturer/exporter,  Conradt 
requested  in  accordance  with  19  CFR 
353.53a(a)  (1988)  that  we  conduct  an 
administrative  review.  We  published  a 
notice  of  initiation  on  January  31, 1989 
(54  FR  4871).  The  D^artment  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  hafroonized  system  of 
customs  nomenclature.  On  January  1, 
1988,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(8]. 

Imports  covered  by  this  review  are 
shipments  of  West  German  animal  glue 
and  inedible  gelatin.  During  this  review 
period  such  merchaadise  was 
classifiable  under  item  numbers  455.4000 
and  455.4200  of  the  Tariff  Schedules  of 
the  United  States  Annotated.  This 
merchandise  is  currently  classifiable 
under  HTS  items  3503.00.20  and 
3506.10.10.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Conradt,  and  the  period 
December  1, 1987,  through  November  30, 
1988.  There  were  no  known  shipments  of 
this  merchandise  to  the  United  States  by 
Conradt  during  the  period,  and  there  are 
no  known  unliquidated  entries. 

Conradt  requested  revocation  from 
the  finding  based  oa  no  shipments  since 
1976.  Pursuant  to  i  $53.25  of  the 
Department's  antidumping  regulations 
pubhshed  in  the  Federal  Register  on 
March  28. 1980  (54  PR  12742)  (to  be 
codified  at  19  CFR  353.25),  we 
preliminarily  determine  that  Conradt 
does  not  qualify  for  revocation,  because 
the  absence  of  shipaients  can  no  longer 
be  used  as  the  basis  of  revocation. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  margin  to 
be: 


Manufacturer/exporter 

Period 

Margin 
(peicent) 

Confadi 

«/1/87- 
tl/30/8e 

'67 

■  tto  shipment  duiing  Sw  period;  mmgnfmrn^tue 
last  period  in  iMhich  ttiera  were  shipments. 

Interested  parties  may  request 
disclosure  and/or  an  acsninistrative 
protective  order  within  6  days  of  the 
date  of  publication  of  this  notice  and 
may  request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
pubUcation  or  the  first  workday 
thereafter.  Prehearing  briefs  and/ or 
written  comments  &t>m  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebettals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  die  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  ol  issues  raised  in 
any  such  comments  or  at  a  hearing. 

Further,  as  provided  for  by 
§  353.22(c)(10)  of  the  Department's 
regulations,  a  cash  deposit  of  estimated 
antidumping  duties  of  87  percent  shall 
be  required  for  Conradt  For  any 
shipments  fix)m  the  six  remaining  known 
manufacturers  and/or  exporters  and  the 
one  known  third-country  reseller  not 
covered  in  this  review,  the  cash  deposit 
will  be  the  same  as  the  rates  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  these 
firms  (49  FR  13565,  Aprfi  5, 1984).  For 
any  future  entries  of  this  merchandise 
from  a  new  exporter,  not  covered  in  this 
or  prior  administrative  reviews,  whose 
first  shipments  occurred  after  November 
30, 1988,  and  who  is  unielated  to  the 
reviewed  firm  or  any  previously 
reviewed  firm,  no  cash  deposit  shall  be 
required. 

Thes  cash  deposit  requirements  apply 
to  all  shipments  of  West  German  animal 
glue  and  inedible  gelatin  entered,  or 
withdrawn  fi^m  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  August  4. 1900. 
Lisa  B.  Bnry, 

Acting  Assistant  Secretarf  for  Import 

Administration. 

(FR  Doc.  89-18887  Filed  fr41-89;  8:45  am) 
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[A-580-603] 

Brass  Stiaot  and  Strip  From  tho 
41epubllc  of  Koraa;  Hnal  Raaulta  of 
Antidumping  Duty  AdministraUva 
Ravlaw 

AOENCV:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 

summary:  On  March  17, 1989,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  tiie  antidumping  duty  order  on 
brass  sheet  and  strip  from  the  Republic 
of  Korea.  The  review  covers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States  and 
the  period  August  22, 1986  through 
December  31, 1987. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  At  the  request  of  the 
respondent,  we  held  a  hearing  on  April 
21, 1989.  Based  on  the  comments 
received,  we  have  changed  the  final 
results  from  those  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  August  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Linda  L  Pasden  or  Robert  J.  Marenick, 
Office  of  Antidimiping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5255. 
SUPPUMENTARY  INFORMATION: 
Background 

On  March  17, 1989,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (54  FR 
11258]  the  preliminary  results  of  its 
administrative  review  cf  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  the  Repubhc  of  Korea  (52 
FR  1215,  January  12. 1987).  The 
Department  has  now  completed  that 
oc^ministrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  brass  sheet  and  strip. 
During  the  review  period,  such 
merchandise  was  classifiable  under  item 
612.3900  of  die  Tariff  Schedules  of  the 
United  States  Annotated.  This 
merchandise  is  cuzrently  classifiable 
under  the  Harmonized  Tariff  Schedule 
( "HTS")  items  7409.21.00  and  7409.29.00. 
The  HTJS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  llie 
written  description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter,  Poongsan  Metal  Corporation 


("Poongsan"),  of  brass  sheet  and  strip 
from  the  Republic  of  Korea  and  the 
period  August  22, 1986  through 
December  31, 1987. 

Analysis  of  Comments  Reodved 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  At  the  request  of 
Poongsan,  the  respondent,  we  held  a 
hearing  on  April  21, 1989.  We  received 
comments  fitim  Poongsan  and  the 
petitioners  (American  Brass,  Hussey 
Copper,  The  Miller  Company,  North 
Coast  Brass  and  Copper,  Olin 
Corporation.  Revere  Copper  Products, 
International  Association  of  Machinists 
and  Aerospace  Workers,  the  AFL-CIO, 
Mechanics  Educational  Society  of 
America  (Local  56),  and  the  fiiFL-CLOl 
CLC). 

The  Department  notes  that  Poongsan 
did  not  provide  cturency  identifiers  on 
its  computer  tapes.  As  a  result,  we  read 
the  prices  in  the  home  market  as  Korean 
won  and,  for  certain  U.S.  sales,  we  read 
"other  merchandise  processing  fee"  and 
"other  harbor  maintenance  fee"  as 
Korean  won.  Since  Poonsan  has 
subsequently  identified  certain  figures 
as  being  in  U.S.  dollars,  for  these  final 
results  we  have  moved  the  decimal 
point  so  that  the  prices  can  be  read  in 
dollars. 

Analysis  of  Poongsan 's  Comment 

Comment  1:  Poongsan  argues  that  the 
Department  should  use  the  sales  to  its 
related  distributor  in  the  calculation  of 
foreign  market  value  because  these 
prices  are  generally  higher  than  those 
prices  to  unrelated  parties  in  the  home 
market. 

Department's  Position:  We  were 
tmable  to  determine  wehter  or  not 
Poongsan's  prices  to  its  related 
distributors  were  comparable  to  those 
prices  to  unrelated  parties  in  the  home 
market.  Furthermore,  we  found  that 
Poongsan  sells  at  two  different  levels  of 
trade  in  tbe  home  market  That  is,  it 
sells  to  related  distributors  and  to 
unrelated  OEMs.  Section  353.58  of  the 
Commerce  Department's  regulations 
published  in  the  Federal  Rioter  on 
March  28. 1989  (54  FR  12742)  (to  be 
codified  at  19  CFR  355.58)  states  that  we 
will  calculate  foreign  maiket  value  and 
United  States  price  based  on  sales  at  the 
same  commerdal  level  of  trade.  As  a 
result  we  compared  the  price  to  the 
OEMs  in  the  United  States  to  the  price 
of  the  OEMs  in  the  home  market 

Analysis  of  the  Petitioners'  Comments 

Comment  1:  The  petitioners  argue  that 
the  D^nrtment  unreasonably  calctilated 
differences  in  merchandise  adjustments 
based  on  average  IS^nonth  variable 


costs  rather  dian  average  quarterly 
variaUe  costs  far  alloy  7o/sOi  Uskig 
quarterly  variable  cost  data  to  calcolate 
difference  in  meidiandise  ad|astBKnts 
for  alloy  70/30  is  oonsistant  widi  die 
differences  in  merdumdise  adjustments 
involving  sales  of  85/15  and  90/ia  In 
addition,  quarterly  variable  costs  should 
be  used  in  tbe  final  analysis  because  it 
is  this  information  that  most  accurately 
reflects  the  variable  costs  of  producing 
the  merdxandise  actually  sdd.  Using  the 
average  18-niontii  variable  costs 
imreasonably  distorts  and  understates 
the  margin. 

Department's  Position:  We 
determined  that  the  18-month  variable 
costs  were  reasonable  because  there  we 
no  marked  fluctuations  in  die  quarterly 
data,  and  the  difference  in  using  the 
average  18-month  variable  costs  versus 
the  average  quarterly  costs  for  alloy  70/ 
30  would  have  had  a  de  minimis  effect 
on  the  margin.  For  alloy  85/15  and  90/ 
10,  we  did  use  the  average  quarteriy 
variable  costs  because  Poongsan  did  not 
provide  the  18-month  variable  costs. 

Comment  2:  The  petitioners  argue  that 
the  Department  improperly  determined 
the  date  of  sale  on  certain  U.S. 
transactions  where  the  metal  price  was 
fixed  after  the  fabrication  price.  Using 
the  date  the  metal  price  was  fixed 
affects  the  Department's  selection  of 
contemporaneous  sales  of  merchandise 
for  comparison  purposes.  Therefore,  the 
Department  should  make  the  necessary 
corrections. 

Department's  Position:  We  agree. 
Based  on  the  information  provided,  the 
total  fixed  price  for  certain  U.S. 
transactions  was  not  established  until 
the  metal  price  was  set  Therefore,  we 
have  made  tl  ^  changes  to  the  dates  of 
sale  for  those  transactions  where  the 
metal  price  was  fixed  after  the  date  of 
the  fabrication  price  and  we  have 
changed  the  home  market  model 
matches  accordingly. 

Comment  3:  Tbe  petitioners  argue  that 
the  Dep>artment  in  applying  its  90/60  day 
contemporaneous  sale  rule  in  selecting 
home  maricet  sales  for  comparison 
purposes,  erroneously  compared  a  U.S. 
sale  made  on  October  28, 1987,  with 
home  market  sales  made  on  July  27, 
1987,  and  a  U.S.  sale  made  on  November 
17, 1987,  vnHn  a  home  market  sale  made 
on  Atigost  7, 1987. 

Department's  Position:  We  disagree. 
In  applying  the  90/60  day  rale  for 
selecting  contemporaneous  home  market 
sales  for  corapariacm  purposes,  the 
Department  used  monthly  wei^ted- 
average  home  market  (Hices,  not  the 
price  of  an  individual  home  market 
transaction.  The  90/80  day  guideline  in 
such  a  case  means  that  foreign  market 
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values  three  months  prior  to  or  two 
months  after  the  month  in  which  the 
U.S.  sale  was  made  may  be  used,  with 
preference  being  given  to  the  former. 

Comment  4:  The  petitioners  argue  that 
the  Department  erred  by  allowing 
Poongsaii's  home  market  warranty 
expense  as  a  circumstance  of  sale 
adjustment  because  it  was  allocated 
across  all  home  market  sales  and  not 
Just  the  alloys  used  for  comparison 
purposes.  Second.  Poongsan  has  failed 
to  distinguish  between  those  warranty 
expenses  incurred  on  sales  to  its  related 
distributor  and  those  warranty  expenses 
Incurred  on  sales  to  unrelated  OEMs. 
For  these  reasons  the  Department 
should  reject  Poongsan's  home  market 
warranty  e}q)ense  claim. 

Department's  Position:  We  disagree. 
In  the  absence  of  any  evidence  that 
warranty  expenses  vary  by  grade  or 
between  various  distributora  and  OEMs, 
and  because  Poongsan  does  not  account 
for  warranty  expenses  by  alloy  or 
customer,  we  find  Poongsan's  method  of 
calculating  this  expense  to  be 
reasonable. 

Comment  5:  The  petitionera  argue  that 
the  Department  should  deduct  the 
amount  of  the  antidumping  duties  to  be 
paid  by  Poongsan's  affiliate  in  the 
United  States  because  it  is  the  importer 
of  record.  Petitioners  further  argue  that 
this  downward  adjustment  will  achieve 
the  price  equilibrium  intended  by 
section  353.55  (now  section  353.28)  of 
the  Commerce  regulations. 

Department's  Position:  Section  353.26 
of  the  Commerce  regulations  provides 
that  in  calculating  the  United  States 
price,  the  Department  will  deduct  any 
amount  of  antidumping  duties  that  are 
reimburaed  to  the  producer  or  reseller. 
In  this  case,  the  petitioners  have  not 
alleged  that  antidumping  duties  are 
being  reimbursed,  and  there  is  no 
evidence  on  the  record  that  an 
agreement  to  reimburae  those  duties 
exists.  Absent  evidence  of 
reimbursement  the  Department  has  no 
authority  to  make  such  an  adjustment  to 
U.S.  price. 

As  a  protection  against  such 
reimbursement,  S  353.26  also  requires 
that  importen  provide  the  Customs 
Service  a  certificate  of 
nonreimbursement  prior  to  liquidation  of 
entries.  If  that  certificate  is  not 
provided,  the  Customs  Service  will 
decrease  the  United  States  price  by  the 
calculated  amount  of  antidumping 
duties,  and  thus,  will  liquidate  the  entry 
at  twice  the  antidumping  duty  rate. 

Comment  &  The  petitionera  argue  that 
the  Department's  selection  of  best 
information  available  for  after  sale 
warehousing  expense  in  the  United 
States  rewards  Poongsan  for  failing  to 


report  this  expense  properly.  The 
petitioners  further  argue  that  the 
Department  should  calculate  the  amoimt 
of  poongsan's  after  sale  warehousing 
expense  on  a  per  pound  basis  by 
dividing  the  total  expense  by  the  total 
pounds  sold  on  an  f.o.b.  Pan  Metal 
(Poongsan's  affiliate)  warehouse  basis. 
Poongsan  argues  that  the  Department 
correctiy  used  the  best  information 
available  for  calculating  the  amount  of 
after  sale  warehousing  expenses.  They 
further  argue  that  pettitioners'  approach 
would  arbitrarily  and  grossly  overstate 
warehousing  costs  because  it  is 
inferential  in  nature  and  substantially 
distorts  the  amount  of  product  actually 
stored. 

Department's  Position:  Because 
Poongsan  did  not  provided  the 
information  necessary  to  allocate  the 
expense,  and  because  the  petitioners' 
suggested  use  of  best  information 
available  is  reasonable,  we  have 
recalculated  the  after  sale  warehousing 
expense  on  a  per  pound  basis. 

Comment  7:  The  petitionera  contend 
that  Poongstin's  cash  deposit  rate  should 
be  applied  to  "all  other"  exportera  and 
not  just  to  new  exportera  as  stated  in 
our  preliminary  notice.  Petitionera  claim 
that  this  would  simplify  the  process. 

Department's  Position:  While  simpler 
in  some  respects,  applying  Poongsan's 
rate  to  "all  othera"  and  not  just  to  "new 
shippera"  would  not  be  in  accordance 
with  the  Departments  longstanding 
practice.  (See  our  Final  Results  of 
Administrative  Review;  Certain  High 
Capacity  Pagers  from  Japan.  51 FR 
16881,  May  7, 1986,  Sugar  and  Syrups 
from  Canada.  51  FR  20322,  June  4, 1986, 
and  Pig  Iron  from  Canada,  51  FR  42277, 
November  24, 1986.)  Moreover,  in  tiiis 
proceeding  Poongsan  is  the  only  known 
exporter  and,  hence,  to  our  knowledge 
the  "all  other"  rate  has  not  been  applied 
to  any  other  shipper. 

Final  Results  of  the  Review 

As  a  result  of  our  review  of  the 
comment  received  and  the  correction  of 
certain  clerical  errons,  we  have 
determined  that  a  margin  of  7.34  percent 
exists  for  Poongsan  Metal  Corporation 
for  the  period  August  22, 1986  through 
December  31, 1987. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entiies.  The 
Department  will  issue  appraisement 
instructions  for  each  exporter  directiy  to 
the  Customs  Service.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  Furtiier, 
as  provided  by  section  751(a)(1)  of  the 
Tariff  Act,  a  cash  deposited  of  estimated 
antidiunping  duties  based  on  the  above 


margin  shall  be  required.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter,  not  covered  in  this 
administrative  review,  whose  firat 
shipments  occurred  after  December  31, 
1987,  and  who  is  unrelated  to  any 
reviewed  firm,  a  cash  deposit  of  7.34 
percent  shall  be  required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  Korean 
brass  sheet  and  strip  entered,  or 
withdrawn  fit)m  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  and  shall 
remain  in  effect  until  die  publication  of 
the  final  results  of  the  next 
administrative  review.  [ 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.&C.  1675(a)(1)) 
and  §  353.22. 

Dated:  August  4. 1989. 
UsaB.  Bany, 

Acting  Assistant  Secretaryfbr  Import 
Administration. 

(FR  Doc.  89-18871  Filed  8-11-89;  8:45  am] 
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[A-614-502]  I 

Low^uming  Brazing  Copper  Rod  and 
Wire  from  New  Zeatand;  Pretimlnary 
Results  of  Antidumpinf  Duty 
Administrative  Review 

agency:  International  IVade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  from 
a  manufacturer/exporter,  the 
Department  of  Commeree  has  conducted 
an  administrative  review  of  the 
antidumping  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand.  "The  review  covera  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
McKechnie  Bros.  (N.Z.)  Ltd. 
("McKechnie"),  and  the  period 
December  1. 1988  throu^  November  30. 
1987.  The  review  Indicates  the  existence 
of  diunping  margins. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  August  11, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 

Michael ).  Heaney  or  Chip  Hayes.  Office 
of  Antidumping  Compliance. 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-4195/ 
2923. 
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SUPPLEMENTARY  INFORMATiON: 

Bad(groand 

On  June  8, 1968.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Re^ster  (S3  FR 
21504]  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  duty  order  on  low-fuming 
brazing  copper  rod  and  wire  from  New 
Zealand  (SO  FR  49740,  December  4, 
1985).  McKechnie  requested  in 
accordance  with  19  CFR  353.53a(a) 
(1988)  that  we  conduct  an  administrative 
review.  We  published  a  notice  of 
initiation  on  January  27, 1988  (53  FR 
2262).  The  Department  has  now 
conducted  that  review  in  accordance 
with  section  751  of  die  Tariff  Act  of  1930 
("the  Tariff  Act"). 


Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  die  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number  (s). 

Shipments  covered  by  this  review  are 
low-fuming  brazing  copper  rod  and  wire 
principally  of  copper  and  zinc  alloy 
("brass")  of  varied  dimensions  in  terms 
of  diameter,  whether  cut-to-length  or 
coiled,  whether  bare  or  flux-coated. 
During  the  review  period  such 
merchandise  was  classifiable  tmder  item 
numbera  612.6205,  612.7220,  and  653.1500 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  This  merchandise  is 
currendy  classifiable  under  HTS  item 
numben  7407.21.50,  7406.11.80, 
7408.19.0a  7408.21.00,  7408.22.50, 
7408.29.50,  8311.10M,  8311.20.00. 
8311.30.m,  and  8311.90X)0.  The  HTS  item 
numbera  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive.  The 
review  oovera  one  manufacturer/ 
exporter  of  tliis  merchandise  to  the 
United  States,  McKedmie,  and  die 
period  December  1, 1986  through 
November  30, 1967. 

United  States  Price 

In  calculating  United  States  price,  the 
Department  used  purchase  price  as 
defined  in  aectian  772  of  the  Tariff  Act 
Purchase  price  was  based  on  the  cAA. 
price  to  unrelated  purchasera  in  the 
United  States.  We  made  adjustments  for 
ocean  freight  and  marine  insurance. 


Additionally,  we  added  the  assessed 
amount  of  U.S.  countervailing  duty 
attributable  to  export  subsidies  to  the 
United  States  price.  No  other 
adjustments  were  claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  market  value, 
the  Department  used  home  market  or 
third-country  price,  both  as  defined  in 
section  773  of  the  Tariff  Act. 

Home  marieet  price  was  based  on  the 
packed,  free-on-railhead  price  to 
unrelated  purchasera  in  the  home 
market  with  adjustments  where 
applicable  for  inland  freight  and  U.S. 
commissions.  We  made  further 
adjustments  where  applicable  for 
differences  in  credit,  the  physical 
characteristics  of  the  merchandise,  and 
packing  behveen  the  home  market  and 
U.S.  merchandise.  No  other  adjustments 
were  claimed  or  allowed. 

Iliird-countiy  price  was  based  on 
packed  cLf.  price  to  various  purchasera 
in  Canada.  We  made  adjustments  where 
applicable  for  ocean  freight  and  marine 
insurance.  We  made  further  adjustments 
where  applicable  for  differences  in 
commissions,  credit,  the  physical 
characteristics  of  the  merchandise  and 
packing  between  the  third-country  and 
U.S.  m^tiiandise.  No  other  adjustments 
were  claimed  or  allowed. 

PreKminary  Reeohs  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  mai^gin  exists  for  the  review 
period: 

Manufacturer/Exporter:  McKechnie. 

Time  Period:  12/01/86-11/30/87. 

Margin  (Percent):  1.68. 

Interested  Parties  may  request 
disclosure  within  five  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication,  or  the  firat  workday 
thereafter.  Pre-hearing  briefs  and /or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  publication. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  ^>ove.  Ilie  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 
Further,  as  provided  for  in  section  751 


(a](2]  of  the  Tariff  Act  a  cash  depoait  of 
estimated  antidoraptng  duties  of  1418 
percent  shall  be  required  for  McKechnie. 
For  any  future  entries  of  this 
mechandise  form  a  new  exporter,  not 
covered  in  this  or  prior  administrative 
reviews,  whose  first  shipment  occurred 
after  November  30. 1987,  a  cash  deposit 
of  1.68  shall  be  required.  These  cash 
deposits  are  effective  for  all  shipments 
of  low-fuming  brazing  copper  rod  and 
wire,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1875(a)(1))  and  §  353.22  of  the  Commerce 
Department's  Regulations  published  in 
the  Federal  Repster  on  March  28, 1909 
(54  FR  12742  (to  be  codified  at  19  CFR 
353.22)). 

Dated:  A«««ut  4, 1988. 

Usa  B.  Bany, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  88-18874  Filed  &-11-89;  8:45  am) 
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[A-58f-02e] 

Roller.  Chain.  Other  Than  Bicyde, 
Froni  Japan;  Relocation  in  Part  of 

Ant 


AGEl^r:  International  Trade 

Admli  istration/Import  Administration, 

Depari'iment  of  Commerce. 

ACnow:  Notice  of  revocation  in  part  of 
antidumping  finding. 

summary:  On  January  23, 1989,  the 
Department  of  Commerce  published  the 
final  results  of  antidumping  duty 
administrative  review  and  intent  to 
revoke  in  part  on  the  antidumping 
finding  on  roller  chain,  other  tiian 
bicycle,  from  Japan.  At  the  time  of 
publication  the  Department  had  been 
ordered  by  die  Court  of  International 
Trade  ("the  Court")  not  to  revoke  the 
finding  widi  respect  to  Tsubakimoto 
pending  a  decision  on  the  matter  before 
the  Court  (U.S.T.  Inc.  and  Tsubakimoto 
Chain  Company  v.  United  States,  Court 
No.  86-06-00993,  Order  dated  February 
4, 1968).  Becaase  the  Court  dismissed 
die  case  on  May  IS.  1969.  the 
Department  of  Commeroe  is  proceeding 
with  revocation  with  respect  to 
Tsubakimoto. 

EFPECnVE  date:  August  14, 1980. 
FOR  FURTHER  WITOWMATIOM  CONTACT 

Edward  F.  Haley  or  Robert  Marenick, 


33260 
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Office  of  Antidumping  Compliance. 
Internationa]  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone  (202)  377-5255. 

■UPPUmNTARV  MroHMATION: 
Background 

On  January  23. 1988,  the  Department 
of  Commerce  ("the  Department") 
published  the  final  results  of 
antidumping  duty  administrative  review 
and  intent  to  revoke  in  part  on  the 
antidumping  finding  on  roller  chain 
other  than  bicycle,  from  Japan  (54  FR 
3099).  That  notice  stated  that  if  the 
Department's  intent  to  revoke  in  part 
was  finalized,  it  would  apply  to  all  ^ 
unliquidated  entries  of  this  merchandise 
manufactured  and  exported  by 
Tsubakimoto  and  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1, 1983,  the  date  of  its 
tentative  determination  to  revoke  with 
respect  to  this  firm  (48  FR  39673).  At  the 
time  of  publication  of  its  intent  to  revoke 
in  part,  the  Department  has  been 
ordered  by  the  Court  of  International 
Trade  not  to  revoke  the  finding  with 
respect  to  Tsubakimoto  pending  a 
decision  on  the  matter  before  the  Court. 

On  May  15, 1989,  the  Court  dismissed 
U.S.T.  Inc.  and  Tsubakimoto  Chain 
Company  v.  United  States,  Court  No  86- 
08-00993,  thereby  allowing  the 
Department  to  proceed  with  revocation 
in  part  of  the  antidumping  finding  on 
roller  chain,  other  than  bicycle,  with 
respect  to  Tsubakimoto. 

Revocation  in  Part  of  Antidumping 
Finding 

For  the  reasons  set  forth  in  the  final 
results  of  administrative  review  and 
intent  to  revoke  in  part  the  Department, 
is  revoke  the  antidumping  finding  on 
roller  chain,  other  than  bicycle,  from 
Japan  with  respect  to  Tsubakimoto.  This 
partial  revocation  applied  to  all 
unliquidated  entries  to  this  merchandise 
manufactiu-ed  and  exported  by 
Tsubakimoto  and  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1, 1983.  The  Department 
will  instruct  the  Customs  Service  not  to 
assess  antidumping  duties  on  entries  on 
or  after  September  1, 1983. 

Because  the  tentative  revocation  was 
published  prior  to  the  effective  date  of 
the  Commerce  Regulations  published  in 
die  Fadrnd  Raglitar  on  March  28. 1989 
(54  FR  12742)  (to  be  codified  at  19  CFR 
353,25)  this  notice  and  revocation  in  part 
are  being  published  in  acordance  witii 
sections  19  CFR  353.54  (1988)  of  tiie 
Department's  Regulations. 


Dated:  August  4, 1980 
Lisa  B.  Bairy. 

Acting  Assistant  Secretary  for  Import 

Administration 

[FR  Doc.  89-18873  Filed  8-11-89;  8:45  am] 
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[A-122-057]  I 

ReplacMTMnt  Parte  for  Self-PropeHed 
Bttumlnou*  Paving  Equipniant  From 
Canada;  Prelifninary  Raautts  of 
Antkhimping  Duty  Adminlatrativa 
Ravtaw 

AQENCV:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
action:  Notice  of  pteliminary  results  of 
antidumping  duty  administrative  review. 

auMMARY:  In  response  to  requests  from 
one  manufacturer/ exporter  and  the 
petitioner,  the  Department  of  Commerce 
("the  Department")  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  replacement 
parts  for  self-propeUed  bituminous 
paving  equipment  ftiom  Canada.  The 
review  covers  one  manufacturer  and/or 
exporter  of  this  merchandise  and  the 
period  September  1. 1987  through 
December  31, 1988.  This  firm.  Allatt 
Paving  Equipment  Division  of  Ingersoll- 
Rand  Canada  Inc.  (lormerly  Fortress 
Allatt  Ltd.)  ("Allatt").  provided 
inadequate  and  untimely  responses  to 
the  Department's  requests  for 
information.  Therefore,  we  used  the  best 
information  available  for  this  firm.  As  a 
result  of  the  review,  we  have 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the  rate 
found  during  the  fair  value  investigation 
as  best  information  available  for  this 
firm. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  Al^gust  14. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  N.  DuBois  or  Chip  Hayes.  Office 
of  Antidumping  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  telephone:  (202)  377-8312/ 
2923. 

8UFFLEMENTARV  INRORMATION: 

Background 

On  March  27, 1988,  the  Department  of 
Commerce  ("tiie  Department") 
published  in  tiie  Federal  Register  (54  FR 
1752)  tiie  final  results  of  its  last 
administrative  review  on  the 
antidumping  finding  on  replacement 
parts  for  self-propeUed  bituminous 
paving  equipment  fnm  Canada  (42  FR 
41811,  September  7, 1877).  On  May  8, 


1989,  the  Department  psblished  in  the 
Federal  Register  an  amendment  to  the 
final  results  of  administrative  review  (54 
FR  19581).  One  manufacturer  and/or 
exporter  and  the  petitioner  requested,  in 
accordance  with  §  353.53a(a)  of  the 
Commerce  Regulations  (1988),  that  we 
conduct  an  acLoiinistrative  review.  We 
pubUshed  a  notice  of  initiation  on. 
December  5, 1988  (53  FR  48951).  That 
notice  indicated  that  the  period  of 
review  was  September  1, 1987  through 
August  31, 1988.  Subsequentiy,  we 
amended  the  period  of  review  to  include 
all  sales  through  December  31, 1988.  The 
Department  has  now  conducted  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("tiie  Tariff  Act"). 

Allatt  provided  inadequate  and 
untimely  responses  to  the  Department's 
requests  for  informatioa.  The  firm's 
initial  questionnaire  response  failed  to 
provide  information  on  either  sales  of 
identical  or  similar  merchandise  in 
third-countries  or  information  for 
constructed  value  for  those  parts  that 
had  no  similar  home  market  sales.  It 
then  failed  to  provide  a  timely  response 
to  a  follow-up  request  for  this 
information  and  information  regarding 
freight  charges  for  parts  sold  directiy  to 
customers,  for  parts  sold  from 
warehouses,  commissions  on  sales  to 
the  United  States  and  warehouse  and 
selling  expenses  in  the  United  States. 

Accordin^y,  we  have  used  the  best 
information  available.  As  a  result  of  the 
review,  the  Department  has 
preliminarily  determined  to  assess 
antidumping  duties  equal  to  the  rate 
found  during  the  fair  value  investigation 
as  best  information  available  for  this 
firm. 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  ScheduJe 
("HTS").  as  provided  far  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
numbers]. 

Imports  covered  by  tkis  review  are 
shipments  of  replacement  parts  for  self- 
propelled  bituminous  paving  equipment, 
excluding  attachments  and  parts  for 
attachments,  from  Canada.  During  tiie 
review  period,  such  merchandise  was 
classifiable  under  items  652.1540, 
652.1825,  652.3530, 67&fl097, 680.2500, 
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680.3300, 685.9026,  685.9500,  686.8040, 
688.1800,  712.4900,  and  773.2500  of  tiie 
Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currentiy  classifiable  under  HTS  items 
4016.93.10,  7315.11.00,  7315.89.50, 
7315.90.00,  8336.50.0a  8479.99.00, 
8481.20.00,  8482.10.10,  8483.90.90. 
8539.29.20.  8544.20.00,  8544.41.00, 
8544.51.80,  8544.60.20.  9015.30.40.  llie 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  one  exporter  of  this 
merchandise  to  the  United  States  and 
the  period  September  1. 1987  through 
December  31, 1988. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
30.61  percent  exists  for  Allatt  Paving 
Equipment  Division  of  Ingersoll-Rand 
Canada  Inc.  for  the  period  September  1. 
1987  through  December  31, 1988. 

Interested  parties  may  request 
disclosure  .whithin  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
pubhcation.  Any  hearing,  if  requested, 
will  be  held  45  days  after  the  date  of 
publication  or  the  first  workday 
thereafter.  Pre-hearing  briefs  and/or 
written  comments  from  interested 
parties  may  be  submitted  not  later  than 
30  days  after  the  date  of  pubhcation. 
Rebuttal  briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
those  comments,  may  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review,  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directiy  to  the 
Customs  Service. 

Further,  as  provided  for  by 
§  353.22(c)(10)  of  the  new  Commerce 
Regulations  (published  in  the  Federal 
Register  on  March  28, 1988  (54  FR  12742) 
(to  be  codified  at  19  CFR  353.22)),  a  cash 
deposit  of  estimated  antidumping  duties 
based  on  the  above  margins  shall  be 
required  for  this  firm.  For  any  shipments 
from  the  remaining  known 
manufacturers  and/or  exporters  not 
covered  in  this  review,  a  cash  deposit 
shall  be  required  at  the  rates  published 
in  the  final  results  of  the  last 
administrative  review  for  each  of  these 
firms  (May  8, 1989;  54  FR  19581).  For  any 
future  entries  of  this  merchandise  firom  a 
new  exporter  not  covered  in  this  or  in 
prior  reviews,  whose  first  shipment 


occurred  after  December  31, 1988,  and 
who  is  unrelated  to  any  reviewed  firm 
or  any  other  previously  reviewed  firm,  a 
cash  deposit  of  1.39  percent  shall  be 
required.  Because  cash  deposit  rates 
assigned  as  best  information  available 
are  not  used  for  new  exporters,  we  use 
the  highest  rate  found  in  the  last 
published  review.  These  deposit 
requirements  are  effective  for  all 
shipments  of  Canadian  replacement 
parts  for  self-propelled  bituminous 
paving  equipment  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  tiie  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.22  of  the  new  Commerce 
Regulations. 

Dated:  August  4, 1988. 
LisaB.B«iry, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-18869  Filed  8-11-89;  8:45  am] 
■■JJN0  OOOC  SSW-IW^ 


[A-5a0-803] 

Poatponemant  of  Hnal  Antidumping 
Duty  Datarminatlon  and  Poatponemant 
of  Antidumping  Duty  Puk>llc  Hearing; 
Certain  Smiril  Buaineaa  Teieplwne 
Syatema  and  Sut>aaaeml>iiea  Thereof 
From  Korea 

AOENCV:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice. 

summary:  This  notice  informs  the  public 
that  we  have  received  a  request  from 
the  respondents  in  the  antidumping  duty 
investigations  to  postpone  the  final 
determination,  as  permitted  by  section 
735(a)(2)(A)  of  tiie  Tariff  Act  of  1930,  as 
amended  (tiie  Act)  (19  U.S.C. 
1673d(a)(2)(A)). 

Based  on  this  request,  we  are 
postponing  our  final  determination  as  to 
whether  sales  of  small  business 
telephone  systems  and  subassemblies 
thereof  from  Korea  have  occurred  at  less 
than  fair  value  not  later  than  December 
18, 1989.  We  are  also  postponing  our 
public  hearing  in  the  antidumping  duty 
investigation  until  November  16, 1989. 
EFFBCTnfE  date:  August  14, 1980. 
FOR  FURTHER  INFORMATION  CONTACT. 
Brad  Hess  at  (202-377-3773),  or  Louis 
Apple  at  (202-377-1769),  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 


tUFPLEMENTARV  INFORMATION:  On 
August  3, 1989,  we  published  a 
preliminary  determination  of  sales  at 
less  than  fair  market  value  of  this 
merchandise.  This  notice  stated  that  if 
the  investigation  proceeded  normally, 
we  would  make  our  final  determination 
by  October  la  1989. 

On  July  28,  and  August  2, 1989, 
respondents  requested  a  postponement 
of  the  final  determination  in  the 
antidumping  duty  investigation  until  not 
later  tiian  December  18, 1969,  the  135th 
day  after  publication  of  our  preliminary 
determination,  pursuant  to  section 
735(a)(2)(A)  of  tiie  Act  (19  U.S.C. 
1673d(a)(2)(A)).  These  respondents 
accoimt  for  a  significant  proportion  of 
exports  of  the  merchandise  to  the  United 
States.  If  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise  under  investigation 
request  a  postponement  of  the  final 
determination  following  a  preliminary 
affirmative  determination  we  are 
required,  absent  compelling  reasons  to 
the  contrary,  to  grant  the  request. 
Accordingly,  we  are  postponing  the  date 
of  the  final  antidumping  duty 
investigation  until  not  later  than 
December  18, 1989. 

Public  Comment:  In  accordance  with 
S  353.38  of  the  Department's  regulations 
published  in  the  Federal  Register  on 
March  2a  1989  (54  FR  12742)  (to  be 
codified  at  19  CFR  353.38),  if  requested 
we  will  hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  the  preliminary 
determination  in  the  antidumping  duty 
investigation  at  9:30  a.m.  on  November 
16. 1989,  at  tiie  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Individuals  who  wish  to  participate  in 
the  hearing  must  submit  a  request  to  the 
Assistant  Secretary  for  Import 
Administration,  Room  B-m9,  at  the 
above  address  within  ten  days  of  the 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants;  (3)  the  reasons 
for  attending;  and  (4)  a  list  of  the  issues 
to  be  discussed. 

Ten  copies  of  the  business  proprietary 
version  and  five  copies  of  the  public 
version  of  case  briefs  must  be  submitted 
to  the  Assistant  Secretary  by  November 
9, 1989.  Ten  copies  of  the  business 
proprietary  version  and  five  copies  of 
the  public  version  of  rebuttal  briefs  must 
be  submitted  to  the  Assistant  Secretary 
by  November  14, 1989. 

An  interested  party  may  make  an 
affirmative  presentation  at  the  public 
hearings  only  on  arguments  included  in 
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that  party's  case  briet  and  may  make  a 
rebuttal  presentation  only  on  aiguments 
in  that  party's  rebuttal  brief.  Written 
arguments  should  be  sotunitted  in 
accordance  writh  section  363.38  of  the 
Commerce  Department's  regulations 
published  in  the  Federal  RsgistBr  on 
March  28. 1980  (54  FR 12742)  (to  be 
codifled  at  19  CFR  353.38).  and  will  be 
considered  only  if  received  within  the 
time  limits  specified  in  this  notice. 

The  U.S.  International  Trade 
Commission  is  being  advised  of  this 
postponement  in  accordance  with 
section  735(d)  of  the  Act  This  notice  is 
published  pursuant  to  section  735(d)  of 
the  Act. 

Dated:  Aagnst  7. 198a 
LiMB.Beiry. 

Acting  AsthtoatSecntmy  for  Import 
AdminiBtratkm. 

[FR  Doc  8B-M877  Filed  8-11-80;  &46  am] 


(Ar307-701] 

Final  RmmKs  Of  Antidumping  Duty 
Adminittrativo  ftovlMr,  SoHd  UfM 
From  th*  Union  of  So¥tet  Socialist 
Republics 

AOCNCv:  bitemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Nodce  of  final  results  of 
antidumping  duty  administrative  review. 

tUMMARV:  On  May  25, 1968,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order  on 
solid  urea  from  the  Union  of  Soviet 
Sodaltst  Republics.  The  review  covers 
one  manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
SoyuzpromejqMHl  ("SPB"),  and  the 
period  January  2, 1987  through  June  30. 
198& 

We  gave  interested  parties  an 
opporttmlty  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  Based  on  our  analysis,  die 
final  results  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review. 

imcnvE  date:  August  14, 1989. 

PON  nMTHDI  MFOmiATKNI  CONTACT. 

Joseph  E.  Downey  or  John  R.  Kugelman. 
Office  of  AnHHiimping  Compliance. 
International  Trade  Administration,  U.S. 
Depculment  of  Commerce,  Washington, 
D.C  20230,  telqthone:  (202)  377-^601. 
rARVI 


published  in  the  Federal  Register  (54  FR 
17805)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  mder  on  solid  urea 
from  the  Union  of  Soviet  Socialist 
Republics  (53  FR  2816.  July  14. 19^).  We 
have  now  completed  that  administrative 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ( "the  Tariff  Act"). 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  solid  irea  from  the  Union 
of  Soviet  Socialist  Republics.  During  this 
review  period  such  merchandise  was 
classifiable  under  item  480.3000  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currentiy  classifiable  under  Harmonized 
Tariff  Schedule  ("HTS")  item  3102.10.00. 
The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States.  SPB,  and  the  period 
January  1, 1987  through  June  3a  1988. 
There  were  no  knowm  shipments  of  this 
merchandise  to  the  United  States  by 
SPE  during  the  period  and  there  are  no 
known  unliquidated  entries. 

riiwl  Results  of  the  Review 

Interested  parties  were  invited  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  The  final  results 
are  the  same  as  those  presented  in  our 
preliminary  results  of  review.  The 
Department  has  determined  that  the 
following  margin  exists  for  the  period 
January  2. 1987  through  June  30. 1988: 


Manuiaciurer/Exportlr 

Margln/Percant 

SPE „..    

'44.S0 

Background 

On  April  25. 1989.  the  Department  of 
Commerce  ("the  Department") 


*  No  iNpnwnts  during  tie  pwkxt;  i 
last  psriod  In  which  thara  wera  ■nipnMni& 


As  provided  for  io  section  751(a)(1)  of 
the  Tariff  Act.  a  cash  deposit  of 
estimated  antidumping  duties  shall  be 
required  on  all  entries  of  this 
merchandise  based  on  the  above 
margin. 

These  deposit  req|uirements  are 
effective  for  all  shipments  of  solid  urea 
fitnn  the  USSR  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

This  administratiTe  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.e.  1675(a)(1)) 
and  S  353.22  of  the  Department's  new 
regulations  (54  FR  12742.  March  28. 1989) 
(to  be  codified  at  19  CFR  353.22). 


Dated:  Aagust  4, 1980 
LiiaB.Baiiy, 

Acting  Auistant  Secretary  for  Import 

Administration. 

[FR  Doc  00-18870  Filed  8-11-80;  8:45  am) 
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[A-429-601] 


Final  Reauita  Of  AntkMnpIng  Duly 
AdmMitriliva  Ravlaw(  SoUd  Uioa 

iRapubSc 


aoency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review. 


;  On  April  25. 1980.  the 
Department  of  Commeice  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidum|dng  duty  order  on 
solid  urea  fix)m  the  German  Democratic 
RepubUc  The  review  cavers  one 
manufacturer/exporter  of  this 
merchandise  to  the  United  States. 
Chemie  Export-Import  f  "Qiemie").  and 
the  period  January  2. 1907  throi]^  June 
30.1988. 

We  gave  interested  parties  an 
opportunity  to  commient  on  our 
preliminary  residts.  We  received  no 
comments.  Based  on  oir  analysis,  the 
final  results  are  the  sane  as  diose 
presented  in  the  preliminary  results  of 
review. 

EFPECnVE  date:  August  14, 1989. 

FOII  FURTHER  INTORMAHON  CONTACT: 

Dennis  U.  Askey  or  John  R.  Kugelman. 
Office  of  Antidumping  Compliance. 
International  Trade  Administration.  U.S. 
Department  of  Comment.  Washington. 
DC  2023a  telephone:  (202)  377-3601. 

aUPPLEMENTARV  INTORaMTION: 

Background 

On  April  25, 1989,  the  Department  of 
Commerce  ("the  Department") 
pubUshed  in  the  Federal  RegMer  (54  FR 
17805)  the  preliminary  nesults  of  its 
administrative  review  of  the 
antidumping  duty  order  cm  solid  area 
from  the  German  Democratic  Republic 
(53  FR  283a  July  14,  lOIT).  We  have  now 
completed  that  adminislrative  review  in 
accordance  with  sectioa  751  of  die  Tariff 
Act  of  1930  ("die  Tariff  AcT). 

Scope  of  the  Review 

Imports  covered  by  tie  review  are 
shipments  of  sdid  urea  from  the 
German  Democratic  Republic.  DuriBg 
this  review  period  such,  merdiandise 
was  clasnfiable  under  Itera  480.3800  of 
the  Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  ts 
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currently  classifiable  under  Harmonized 
Tariff  Schedule  ("HTS")  item  3102.10.00. 
The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Chemie,  and  the  period 
January  2, 1987  through  June  30, 1988. 
There  were  no  known  shipments  of  this 
merchandise  to  the  United  States  by 
Chemie  during  the  period  and  there  are 
no  known  unliquidated  entries. 

Fual  Results  of  die  Review 

Interested  parties  were  invited  to 
comment  on  the  preliminary  results.  We 
received  no  conunents.  The  final  results 
are  the  same  as  those  presented  in  our 
preliminary  results  of  the  review.  The 
Department  has  determined  that  the 
following  margin  exists  for  the  period 
January  2, 1987  through  June  30, 1988: 

Manufacturer/Exporter  Chemie. 

Margin/Percent:  44.80*. 

As  provided  for  in  section  751(a)(1)  of 
the  Tariff  Act,  a  cash  deposit  of 
estimated  antidumping  duties  shall  be 
required  on  all  entries  of  this 
merchandise  based  on  the  above 
margin. 

This  deposit  requirement  is  effective 
for  all  shipments  of  East  German  solid 
urea  entered,  or  withdrawn  fiom 
warehouse,  for  consimiption  on  or  after 
the  date  of  publication  of  this  notice. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  die  Tariff  Act  (19  U.S.C.  1671(a)(1)) 
and  §  353.22  of  the  Department's  new 
regulations  (54  FR  12742,  March  2a  1989) 
(to  be  codified  at  19  CFR  353.22). 

Dated:  July  27, 1980. 

Eric  I.  Gaifinkal, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Do&  89-18868  Filed  8-11-89;  8:45  am] 

BILUNO  CODE  3610-06-H 


[A-337-802] 

Standard  Camatlona  from  Ctilla; 
Preliminary  Reaulta  of  Antidumping 
Duty  AdminlstraUva  Review 

aoency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review. 

summary:  In  response  to  a  request  by 
the  petitioner  and  three  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 


*  No  ihipments  during  the  period:  margin  from  the 
last  period  in  which  there  were  shipment*. 


antidumping  duty  order  on  standard 
carnations  fi'om  Chile.  The  review 
covers  four  producers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  November  3, 1986  through 
February  29, 1988.  The  review  indicates 
the  existence  of  dumping  margins  during 
the  period. 

As  a  result  of  the  review  the 
Department  has  preliminanly 
determined  to  assess  dumping  duties 
using  the  margin  from  the  antidumping 
duty  order  as  best  information 
otherwise  available. 

We  used  the  best  information  for 
these  firms  because  Coexflor,  Flores  de 
Chile,  and  Sociedad  Agricola  provided 
inadequate  responses  to  our  requests  for 
information  and  Agricola  Longotoma  did 
not  respond  to  our  antidimiping 
questionnaire. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  date:  August  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  A.  Fargo  or  Laurie  A.  Lucksinger, 
Office  i)f  Antidumping  Duty  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-5253. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  20, 1987,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (52  FR 
8939)  the  antidumping  duty  order  on 
standard  carnations  from  Chile.  The 
Floral  Trade  Council,  the  petitioner,  and 
three  respondents  requested  in 
accordance  with  19  CFR  353.53a(a] 
(1988)  that  we  conduct  an  administrative 
review. 

(15083).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930  ("the  Tariff  Act"). 

Scope  of  the  Review 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  hannonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  United  States  fully  converted 
to  the  Harmonized  Tariff  Schedule 
("HTS"),  as  provided  for  in  section  1201 
et  seq.  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
nimiber(s). 

Imports  covered  by  the  review  are 
shipments  of  standard  carnations  from 
Chile.  During  the  review  period  such 
merchandise  was  classifiable  under  item 
192.21  of  the  Tariff  Schedules  of  die 


United  States  Annotated  ("TSUSA"i. 
This  merchandise  is  currentiy 
classifiable  under  HTS  item  0603.10.90. 
The  TSUSA  and  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive.  The  review  covers 
four  producers  and/or  exporters  of 
standard  carnations  from  Chile  to  the 
United  States  and  the  period  November 
3, 1986  tiirough  February  29, 1988. 

Preliminary  Results  of  the  Review 

Three  firms  submitted  inadequate 
responses  to  the  Department's  request 
for  information:  Coexfior,  Flores  de 
Chile,  and  Sociedad  Agricola.  The  three 
responses  and  supplemental  responses 
were  inadequate  because  they  did  not 
provide  the  sale-specific  data  we 
requested.  In  their  original  responses, 
the  three  firms  provided  aggregate  home 
market  and/or  United  States  sales  data. 
In  a  supplemental  questioimaire  we 
requested  that  they  provide  sale-specific 
data  and  the  charges  associated  with 
each  sale.  The  supplemental  responses 
did  not  provide  sale-specific  data  but 
again  aggregated  all  sales.  Therefore,  we 
were  unable  to  analyze  the  individual 
sales  to  the  United  States  and  to 
determine  the  appropriate  foreign 
market  value  for  our  dumping  analysis. 
Agricola  Longotoma  failed  to  respond  to 
our  antidumping  questionnaire.  For  all 
four  firms  we  relied  on  the  best 
information  otherwise  available  for 
purposes  of  assessment  and  cash 
deposit  of  estimated  antidumping  duty. 
As  best  information  otherwise  available 
we  used  the  highest  rate  in  the 
antidumping  duty  order. 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
November  3. 1986  through  February  29. 
1988: 


Producer/Exporter 

Maigin 

Aflricoia  Lxxigotoma „ 

Coexflor — 

Flores  de  Chile 

28.7B 
28.78 
28.78 
28.78 

Interested  parties  may  request 
disclosure  within  5  days  of  publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  workday  thereafter.  Case  briefs 
and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited  to 
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issues  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act,  a  cash  deposit 
of  estimated  antidumping  duties  based 
on  the  above  margins  shall  be  required 
on  shipments  of  standard  carnations 
from  Chile  by  the  companies  under 
review.  For  any  future  entries  of  this 
merchandise  from  a  new  producer  and/ 
or  exporter,  not  covered  in  this  review 
or  in  the  original  investigation,  whose 
first  shipments  occurred  after  Februeuy 
29, 1966.  and  who  is  unrelated  to  the 
reviewed  firms  or  any  firm  which  was 
subject  to  the  original  investigation,  a 
cash  deposit  of  28.78  percent  shall  be 
required. 

These  deposit  requirements  are 
effective  for  all  shipments  of  standard 
carnations  from  Chile  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation  of  the  final  results  of  this 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Jariff  Act  (19  U.S.C.  1675(a)(1)) 
and  9  353.22  of  our  antidumping 
regulations  pubUshed  in  the  Federal 
Register  on  March  28, 1989  (54  FR 12742) 
(to  be  codified  at  19  CPR  353.22). 

Dated:  August  7. 1909. 
LiM  B.  B«iry, 

Acting  Assistant  Secretory  for  Import 
Administration. 

[FR  Doc.  89-18875  Piled  8-11-69;  8:45  am] 


[C-a01-402] 

Uhm  From  llaxieo:  Initiation  and 
Praflmlnary  Raautta  of  Changad 
CIreumatancaa  CountarvaiNng  Duty 
Atftiibilalrallva  Raviaw  and  Infant  To 
Ravoka  CountarvaMng  Duty  Ordar 

AOCNCv:  International  Trade 
Administration/Import  A<faninistration 
Department  of  Commerce. 

action:  Notice  of  initiation  and 
preliminary  results  of  dian^ged 
circumstances  countervailing  duty 
administrative  review  and  intent  to 
revoke  countervailing  duty  order. 


summary:  The  Depaftinent  of 
Commerce  has  received  information 
sufficient  to  warrant  Initiation  of  a 
changed  circumstances  administrative 
review  of  the  countervailing  duty  order 
on  lime  from  Mexico.  Based  on  this 
information,  we  preliminarily  determine 
that  the  U.S.  lime  industry  would  not  be 
materially  injured  or  threatened  with 
material  injury  if  the  countervailing  duty 
order  on  lime  from  Mexico  were 
revoked.  Therefore,  we  intend  to  revoke 
this  countervailing  duty  order.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results  and  intent  to  revoke. 

EFFECTIVE  DATE:  August  24, 1986. 
FOR  FURTHER  INFORMATION  CONTACT 

Paul  McGarr  or  Uene  Hersher,  Office  of 
Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION:  On 
September  11, 1984,  die  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
35672)  a  notice  of  final  affirmative 
countervailing  duty  determination  and 
countervailing  duty  order  on  lime  from 
Mexico.  At  the  time  the  countervailing 
duty  order  was  issued,  Mexico  was  not 
entitled  to  an  injury  test  under  U.S.  and 
international  law.  Countervailing  duties 
were  imposed  upon  this  merchandise, 
which  was  and  remains  duty  fr«e, 
without  a  determination  that  these 
entries  were  injuring  the  relevant 
domestic  industry. 

On  August  24, 1986,  Mexico  acceded 
to  the  General  Agreement  on  Tariffs  and 
Trade  ("GATT').  Coasistent  with  our 
earUer  positions  in  Certain  Fasteners 
from  India;  Final  Results  of 
Administrative  Reviaw  and  Partial 
Revocation  of  Counttrvailing  Duty 
Order  (47  FR  44129;  October  6, 1982)  and 
Carbon  Steel  Wire  Rod  from  Trinidad 
and  Tobago;  Preliminary  Results  of 
Administrative  Review  and  Tentative 
Determination  to  Retake  Countervailing 
Duty  Order  (50  FR  19661;  May  9, 1985). 
the  Department  has  ooncluded  that  it 
lacks  the  authority  under  Article  VI  of 
die  GATT  and  section  303(a)(2)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Tariff  Act"),  to  levy  oountervailing 
duties  on  duty-free  imports  bom  Mexico 
absent  a  determination  regarding  injury 
to  the  domestic  industry. 

On  January  31, 1989,  in  order  to  fulfill 
our  international  obl^ations,  the  United 
States  Trade  Represantative  ("USTR") 
requested  that  the  U£.  International 
Trade  Commission  ("ITC")  conduct  an 
investigation  pursuant  to  Section  332  of 
the  Tariff  Act  to  assass  whether  (1)  an 
industry  in  the  United  States  would  be 
materially  injured,  or  would  be 


threatened  with  material  injury,  or  (2) 
the  establishment  of  an  industry  in  the 
United  States  would  be  materially 
retarded,  if  the  Departinant  were  to 
revoke  the  outstanding  countervailing 
duty  order  on  lime  fit>m  Mexico.  On  July 
10, 1989.  die  ITC  submitted  to  USTR  its 
report  on  the  "Conditions  of 
Competition  Between  U.S.  and  Mexican 
Lime  in  the  United  States  Market" 
(Investigation  No.  332-271). 

Scope  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  (HTS)  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  this  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s). 

Imports  covered  by  this  review  are 
shipments  from  Mexico  of  calcium  oxide 
(CaO),  commonly  called  quicklime  or 
lime,  and  calcium  hydroxide  [Ca(OH)2], 
commonly  called  hydrated  lime  or 
hydrate.  Through  1988,  such 
merchandise  was  classifiable  under  Item 
numbers  512.1100  and  512.1400  of  the 
Tariff  Schedules  of  the  United  States 
Annotated.  This  merchandise  is 
currently  classifiable  under  HTS  Item 
numbers  2520.20.00, 2522.10.00  and 
2522.30.00.  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive. 

Initiation,  Preliminary  Rasults  of  Review 
and  Intent  to  Revoke 


The  Government  of  Mexico's 
accession  to  the  GATT,  flie  international 
obligations  that  we  incuired  which 
require  an  affirmative  determination  of 
injury  to  a  domestic  industry  prior  to 
levying  countervailing  dttties  on  duty- 
free imports  of  lime  from  Mexico,  and 
die  rrC's  investigation  of  die  "The 
Conditions  of  Competitian  Between  U.S. 
and  Mexican  Lime  in  the  United  States 
Market"  are  changed  circumstances 
sufficient  to  warrant  initiation  of  a 
review.  Further,  because  of  our 
international  obligations  and  the 
information  in  the  ITC's  report,  we 
conclude  that  expedited  action  is 
warranted  and  are  combining  thp 
notices  of  initiation  and  preliminary 
results  of  changed  circumstances 
administrative  review. 
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As  a  result  of  our  review  of  the  record 
developed  in  the  ITC's  investigation,  we 
preliminarily  determine  that  the  United 
States  hme  industry  would  not  be 
materially  injured  or  threatened  with 
material  injury,  nor  would  the 
establishment  of  an  mdnstry  be 
materially  retarded,  by  reason  of 
imports  of  lime  from  Mexico  if  the 
countervailing  duty  order  covering  those 
imports  were  revoked.  Further,  we 
preliminarily  detomine  that  the 
Southwestern  United  States  lime 
industry  woald  not  be  materially  injured 
or  threatened  with  material  injury,  nor 
would  the  establishment  of  an  industry 
be  materially  retarded,  if  the 
countervailing  duty  order  were  revoked. 
For  these  reasons,  and  in  view  of  our 
international  obligations  not  to  levy 
countervailing  duties  on  duty-free 
imports  from  GATT-raember  countries 
in  the  absence  of  an  affirmative  injury 
determination,  we  preliminarily 
determine  that  there  is  a  reasonable 
basis  to  believe  that  the  requirements 
for  revocation  based  on  changed 
circumstances  are  met. 

Therefore,  we  intend  to  revoke  the 
countervailing  duty  order  on  lime  from 
Mexico  effective  August  24, 1966.  The 
current  requirements  for  the  cash 
deposit  of  estimated  countervailing 
duties  will  remain  in  effect  until 
publication  of  the  final  results  of  this 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
and  intent  to  revere  within  30  days  of 
the  date  of  publication  of  this  notice  and 
may  request  disclosure  and/or  a  hearing 
within  five  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
following.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues  in 
those  comments,  must  be  filed  not  later 
than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the  review 
and  its  decision  on  revocation,  including 
its  analysis  of  issues  raised  in  any  such 
written  comments  or  at  a  hearing. 

This  initiation  of  review, 
administrative  review,  intent  to  revoke 
and  notice  are  in  accordance  with 
sections  751  (b)  and  (c)  of  the  Tariff  Act 
(19  U.S.C  1675  (b)  and  (c)]  and  S9  355.22 
(h)(1)  and  (h)(4)  and  355.25  (d)(1)  and 
(d)(3)  of  the  Commerce  Regulations 
published  in  the  Federal  Register  on 
December  27, 1988  [53  FR  52306)  (to  be 
codified  at  19  CFR  355.22  and  355.25). 


Dated:  August  7. 19B9. 
LisaB.Baiiy. 

Acting  Assistant  Secretary  for  Import 
AdministratioB. 
(FR  Doc.  89-18878  Filed  8-11-88;  8:45  mn] 


National  Ocaanic  and  AtRwaphartc 
AdrnMatratlon 

South  Atlantic  Flatwry  Managemant 
Council;  Pul>iic  Heating 

AOENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  South  Atlantic  Fishery 
Management  Council  and  its 
Committees  will  meet  on  August  28 
throu^  September  1, 1989,  at  the  Town 
and  Country  Inn,  2008  Savannah 
Highway,  Qiarieston,  SC,  to  discuss 
snapper/grouper,  large  pelagics, 
bhiefish,  shark,  king  and  Spanish 
mackerel,  habitat,  and  other  fishery 
management  issues.  The  Council's 
Finance,  Executive,  Advisory  Panel, 
Scientific  and  Statistical,  and  Law 
Enforcement  Committees  also  will  meet. 

A  detailed  agenda  will  be  available  to 
the  public  on  or  about  August  11, 1989. 
For  more  information  contact  Carrie  R.F. 
Knight,  Public  Information  Specialist, 
South  AUantic  Fishery  Management 
ConnciL  One  Southpaiic  Circle,  Suite 
306,  Charleston,  SC  29407;  telephone: 
(803)  571-436a 

Dated:  August  6. 1989. 

Richaid  U.  Sciiaafar, 

Director,  Office  of  Fisheries  CoaservoUon  and 
MaBagentent.  National  Marine  Fisheries 
Service. 

(FR  Doc  89-18879  Filed  S-ll-aO;  8:45  am) 
BIUJNQ  COOS  M1»-S>-« 


DEPARTMENT  OF  DEFENSE 

Dapartmant  of  tlw  Air  Force 

Amendment  to  the  Notlca  of  Intent 
(NOI)  To  Prepare  an  Envlronmantal 
Impact  StalaMMnt  for  ttw  RaaHgnmant 
of  Mountain  Home  AFB.  ID 

On  February  8, 1989,  the  Department 
of  the  Air  Force  published  a  notice  of 
intent  document  in  the  Federal  Regiftler 
(54  FR  6258).  Please  add  the  following: 

To  accommodate  the  move  of  the  35 
TTW  and  associated  assets  from  George 
AFB,  California  to  Moimtain  Home  AFB, 
Idaho,  additional  air-to-ground  gunnery 
range  and  associated  airspace  Will  be 
required  at  Saylor  Creek  Weapons 
Range.  The  exact  size  of  new  airspace 
and  air-to-ground  range  expansion  is 


still  under  study  and  will  be  iadnded  in 
the  Mountain  Home  AFB,  ID 
Realignment  Environmental  Impact 
Statement  (EIS).  As  part  of  tiie  range 
expansion,  some  lands  managed  by  the 
Bureau  of  Land  Management  (ELM)  will 
need  to  be  widtdrawn  for  Air  Force  use 
and  some  private  and  state  lends  will 
need  to  be  acquired.  The  anticipated 
total  acquisition  will  represent 
approximately  1,500.000  acres.  Where 
compatible  and  possible,  land  use  will 
remain  as  it  is  now.  However,  some 
weapons  impact  areas  for  the  air-to- 
ground  ranges  will  be  designated  for 
sole  (exclusive)  Air  Force  use. 

The  proposal  for  additional  airspace 
requirements  includes  lowering  the  floor 
of  the  existing  military  operating  areas 
(MOAs)  to  laoOO  feet  mean  sea  level 
(MSL)  for  subsonic  flight  training  over 
Nevada  and  Oregon,  and  possibly 
extending  the  boundary  of  Paradise 
MOA  further  south.  The  proposal  for 
supersonic  flight  operations  includes  the 
proposed  Owyhee  MOA  and  the 
expanded  Saylor  Creek  Range,  all  in  the 
state  of  Idaho.  Supersonic  flight 
operations  are  a  desirable  capability  fbr 
all  modem  fighter  aircraft.  Supersonic 
operations  and  associated  impacts  will 
be  evaluated  within  the  context  of  the 
EIS  for  the  Mountain  Home  AFB 
Realignment  and  Saylor  Creek 
Expansion. 

Since  the  EIS  includes  a  proposed 
land  withdrawal,  the  Bureau  of  Land 
Management  (BLM)  will  be  a 
cooperating  agency  for  the  EIS.  This 
may  require  BLM  land  use  plans  to  be 
amended  and  updated  to  cover  the 
expanded  range  area.  AD  issues 
involved  in  the  range  and  airspace 
expansion  will  be  addressed  in  the  EIS. 

The  range  and  airspace  expansion 
were  not  included  in  the  original  notice 
of  intent  because  the  requirements 
associated  with  these  expansions  were 
being  evaluated. 

We  plan  to  hold  additional  saH>ing 
meetings.  Specific  dates  and  times  will 
be  annotmoed  in  the  local  media. 

Questions  concerning  this  proposal 
additional  scoping,  or  the  draft  EIS  may 
be  directed  to:  Captain  Wilfred  Cassidy. 
HQ  TAC/DEEV,  Langley  AFB,  VA 
23665-5542,  Telqjhone  (804)764-4430. 

Written  comments  should  be 
submitted  by  August  31. 1989. 
Patsy ).  Conner. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc.  89-18941  Filed  S-11-89:  ft45  am) 
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The  USAF  Scientific  Advisory  Board 
Division  Advisory  Group  (AG)  for 
Munitions  Systems  Division  (MSD)  will 
meet  on  30  and  31  August  89  from  SKM 
am  to  5.-00  pm  and  on  1  September  80 
from  8.-00  am  to  3KW  pm  at  Eglin  AFB.  FL 
32542.  in  Buildins  1. 

The  purpose  ot  this  meeting  is  to 
receive  classified  briefings  and  hold 
classified  discussions  on  future  tactical 
missile  developments.  This  meeting  will 
involve  discussions  of  classified  defense 
matters  listed  in  section  552(c]  of  Htle  5. 
United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  ee7-464& 
PatayI.CaaiMr. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Dog.  a»-18927  Filed  S-11-89;  8:45  am] 
IOOMN1«-ai-« 


Perfoinieime  Review  Boards;  Uet  of 


Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Award  System. 

Office  of  the  Secretary  of  the  Air  Force 

BG  Noah  E.  Loy 
Air  Staff 

BG  Graham  E.  Shirley 

Air  Force  Systems  Command 

BG  Frederick  A.  Fiedler,  Mr.  Dennis 
M.Ring 
Patsy  {.Comiar. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  80-18831  Filed  8-11-88;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
Office  Of  the  Secretary 

Office  of  Administrative  Law  Judges: 
Deslgrallon  of  Jurisdiction:  Amsrlcan 
PrinttngHouss  for  the  BNnd,  Ine^ 

AOBNCY:  Department  of  Education. 
AcrwN:  Notice  of  designation  of 
jurisdiction  to  Office  of  Administrative 
Law  Judges. 


:  The  Secretary  designates  the 
Office  of  Administrative  I.r>w  Judges 


(OALJ)  as  the  forum  to  hear  the  appeal 
of  the  American  Printing  House  for  the 
Blind  (APHB)  of  a  program 
determination  letter  (PDL)  issued  by  the 
Assistant  Secretary  for  the  Office  of 
Special  Education  and  Rehabilitative 
Services  (Assistant  Secretary).  In  the 
PDL  issued  on  March  23, 1989,  the 
Assistant  Secretary  found  that  diuing 
the  audit  period  (jidy  1, 1982-Iune  30, 
1987)  APHB  misspent  funds  awarded 
under  20  U.S.C.  101  et  seq.  by  including 
building  depreciation  in  die  cost  of 
manufacturing  and  distributing 
educational  materials  for  the  blind  to 
public  and  private  nonprofit  institutions 
and  agencies.  The  POL  requested  that 
APHB  restore  $250,370  in  the  form  of 
credits  for  braUled  materials  to  the 
affected  agencies  and  institutions,  or 
alternatively,  refund  the  disallowed 
amount  to  the  Department  of  Education 
(Department).  On  April  21, 1989,  APHB 
appealed  the  PDL  disallowance  and 
requested  a  hearing  on  the  matter. 
FOR  FURTHER  INFOISNATION  CONTACT: 
Honorable  John  Cook,  Senior  Judge, 
OALJ,  400  Maryland  Avenue.  SW  (Room 
3053,  FOB-6),  Washington,  DC  20202- 
3727,  Telephone:  (202)  732-5162. 
SUPPLEMENTARY  INTORMATION:  Section 
451(a)  of  the  General  Education 
Provisions  Act  (GEPA),  20  U.S.C. 
1234(a),  was  extensively  amended  by 
the  Hawkins-Staffcrd  Elementary  and 
Secondary  School  faiprovement 
Amendments  of  1988,  Public  Law  No. 
100-297,  section  3501. 102  Stat.  349-357 
(1988).  Pursuant  to  the  Amendments  and 
final  implementing  regulations  (54  FR 
19512.  May  5. 1989.  to  be  codified  at  34 
CFR  Part  81).  the  OALJ  has  jurisdiction 
to  conduct  the  following  proceedings 
under  an  applicable  program  of  die 
Department: 

(1)  Recovery  of  funds  hearings 
piuvuant  to  section  452  of  GEPA. 

(2)  Withholding  hearings. 

(3)  Cease  and  desist  hearings. 

(4)  "Other  proceedings  designated  by 
the  Secretary". 

The  Department  has  the  authority  to 
designate  the  OALJ  to  hear  the  APHB's 
appeal  under  GEPA.  as  amended,  and 
its  implementing  regidations.  because  an 
applicable  program  is  any  Department 
of  Education  program  except  those 
under  the  Higher  Education  Act  and  the 
Impact  Aid  statiitea.  See  section  460(2] 
of  GEPA,  20  U.S.C.  12341,  and  34  CFR 
81.2.  Thus,  the  program  established 
pursuant  to  20  U.S.C.  101  et  seq.  for  the 
APHB  is  an  applicdble  program  and 
audit  appeals  concerning  the  program 
may  be  designated  by  the  Department  to 
the  OALJ. 

The  Secretary  has  determined  that 
designation  of  this  appeal  to  the  OALJ 


pursuant  to  section  451(a)(4)  of  GEPA 
would  facilitate  an  orderly 
administrative  review  according  to 
procedures  recently  established  by  the 
Hawkins-Stafford  Amendments  and 
implementing  regulations.  Designation 
will  afford  APHB  the  same  procedures 
that  are  available  to  gmntees  of  most 
programs  administered  by  the 
Department. 

Under  the  authority  of  section 
451(a)(4)  of  GEPA.  as  amended  (20 
U.S.C.  1234(a)(4))  and  34  CFR  81.3  of  die 
regulations,  the  Secretary  designates  the 
OALJ  as  the  forum  to  bear  APHB's 
appeal  of  the  PDL  issued  by  the 
Assistant  Secretary  on  March  23. 1989. 
The  OALJ  is  to  review  this  appeal  in 
accordance  with  the  final  regulations 
codified  at  34  CFR  part  81. 

(Catalog  of  Federal  Domestic  Asaistance 
Number  not  applicable) 
Dated:  August  8, 1988. 

Laura  F.  Cavazos, 

Secretary  of  Education. 

[FR  Doc.  89-18923  Filed  8>ll-89;  8:45  am] 
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Meeting  of  the  Executive  Conmnlttee  of 
the  National  Asseasment  Qoveming 
Board 


AQENCV:  National  Assessment 
Governing  Board.  Education. 

action:  Notice  of  partially  closed 
meeting. 

summary:  This  notice  sets  forth  die 
schedule  and  proposecl  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
date:  August  23. 1989. 
time:  10:00  a.m.  until  adjournment. 

location:  U.S.  Department  of 
Education.  National  Assessment 
Governing  Board.  Suite  4060.  Mary  E. 
Switzer  Building.  330  C  Sb«et  SW., 
Washington.  DC  20202-7583. 

FOR  FURTHER  INFORMATION  CONTACn 

Roy  Truby.  Executive  Staff  Director. 
National  Assessment  Governing  Board, 
U.S.  Department  of  Education,  Suite 
4060.  Mary  R  Switzer  BuUding.  330  C 
Street.  SW..  Washington.  DC  20202- 
7583.  Telephone:  (202)  732-1824. 
SUPPLEMENTARY  INFORMATION:  The 

National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
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General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act).  Title  2in-C  of  the 
Augustus  P.  Hawkins-Robert  T.  Stafford 
Elementary  and  Secondary  School 
Improvement  Amendments  of  21988 
(Pub.  L 100-397);  (2DU5.C  1221e-l). 

The  Board  is  established  to  advise  the 
Commissioner  for  Education  Statistics 
on  policies  and  actions  needed  to 
improve  the  form  and  use  of  the 
National  Assessment  of  Educational 
Progress,  and  develop  specifications  for 
the  design.  methodtHogy,  analysis  and 
reporting  of  test  results.  The  Eloard  also 
is  responsible  for  selecting  subject  areas 
to  be  assessed,  identifying  the 
objectives  for  eadi  age  and  grade  tested, 
and  establishing  standards  and 
procedures  for  interstate  and  national 
comparisons. 

The  Executive  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  via  teleconference  in 
Washington.  DC  on  August  23. 1989  from 
10:00  ajn.  until  the  completion  of      • 
business.  Because  t^  is  a 
teleconference  miirting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations.  The 
proposed  agenda  includes  delineation  of 
items  for  the  agenda  of  othn  matters 
pertaining  to  &  Executive  Committee's 
responsibilities. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education.  Mary  E.  Switzer  Building.  330 
C  Street.  SW..  Room  4060,  Washingttxi. 
DC  from  8:30  a.m.  to  5:00  p.m. 
Bruno  V.  MaoBO, 
Acting  Auistant  Secretary. 
[FR  Doc.  8IMS148  Filed  ^U-«8: 8:45  am] 
nUJNQ( 


DEPARTIIENT  OF  ENERGY 

Hnandal  Asslstanoe  Award;  Intent  to 
Award  Grant  to  Walter  Stark 

aoemcv:  U.S.  Department  of  Energy. 
action:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  The  Department  ot  Knergy 
annoimces  that  pursuant  to  10  CFR 
600.14(e).  it  is  making  a  financial 
assistance  award  onder  Giant  Number 
DE-FG01-89CE15370  to  Walter  Stark. 
scope:  The  hmding  for  this  grant  will 
allow  the  grantee  to  design,  construct 
and  test  a  pre-production  prototype  of 
his  dehumicGScation  system  for  use  in 
high  humidity  areas. 

The  purpose  of  this  project  is  to 
increase  dehumidification  performance 


of  a  vapor  coaqvession  system  by  using 
an  air-to-air  heat  exchanger.  It  is 
anticipated  that  this  process  will  attain 
a  20%  energy  reduction. 
eliqibiutv:  Based  on  receipt  of  an 
unsolicited  applicatioa.  eligibiHty  of  this 
award  is  being  liauted  to  Walter  Stark. 
This  pniect  repreaents  a  miique  idea  for 
which  a  coaqietitive  scdidtation  would 
be  mapprofiriate.  This  is  a  pn^ct  with 
high  technical  merit,  representing  an 
innovative  tedinolagy  whidi  has  a 
stnng  possibility  of  allowing  for  fnture 
reduction  in  the  nation's  eniergy 
consuasption. 

The  tena  of  this  grant  shall  be  24 
months  from  the  effective  date  of  award. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy.  Office  of 
Procurement  Operations,  Attn:  PhylKs 
Morgan,  MA-453.2, 1000  Independence 
Avenue.  SW..  Washington.  DC  20685. 
Arnold  A.  GivBtad. 

Acting  Director,  Contract  Operotioae  Krfsion 
"B".  Office ofPtoammait  Operations. 
[FR  Doc  80-18071  Filed  8-11-89;  8:45  am] 


Financial  Aaaistance  Award  Intent  to 
Award  Grant  To  Tuba  moi  tars,  Inc. 

agency:  U3.  Department  of  Energy. 
action:  Notice  of  unsolicited  financial 
assistance  award. 

SUMMARY:  The  Department  of  Energy 
annoonces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  fmandal 
assistance  award  based  on  an 
imsolicited  application  under  Grant 
Nomber  Ee-PG01-89CE15445  to 
Tubemasters,  Inc. 

SCOPE:  Tlie  funding  for  this  grant  will 
further  define  diree  basic  areas 
necessary  to  the  development  and 
fabrication  of  foor  prototypes  of  the 
invention  which  automates  the  process 
of  retubing  power  plant  condensors:  (1) 
Design,  (zj  build  and  assembly,  and  (3) 
test  and  documentation.  It  encompasses 
two  hydraulic  and  two  pneumatic  units 
complete  with  test  facih'ties  for  valid 
evaluation. 

EUQIBIUTY:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  this 
award  Is  being  limited  to  Tubeinasters, 
Ina.  who  has  high  qualifications  in  this 
specialized  field  of  technology.  The 
project  has  high  technical  merit 
representing  an  innovative  technology 
which  has  a  strong  possibility  ol 
allowing  for  future  reduction  in  the 
Nation's  Enagy  Consumption. 

ITie  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 
FOR  FUKTHER  INFORMATION  CONTACr. 
U.S.  Department  of  Energy.  Office  of 


Procurement  Operatioas,  Attn:  Calvin 

Lee,  MA-453.2. 1000  Independeaoe 

Avenue,  SW..  Washington.  DC  20585. 

Tliomas  S.  KeefiB. 

Director,  Comtroct Openatkum DMmam  'V, 

Office  ofPraearemeet  Opeiatiam. 

[FR  Doc.  8S-iaB72  Piled  S-H-aOt  *a  am) 


Procurement  and , 
Management  I 
Determination  of  Noncompetttive 
Hnancial  Assistance 

AGENCY:  Department  of  Energy  (DOE). 
action:  Notice. 

SUMMARY:  DOE  annnimcas  diat 
pursuant  to  10  CFR  6007  CbK2^  it 
intends  to  award  on  a  noncompetitive 
basis  a  cooperative  a^eement  to 
Georgia  In^tute  of  Tedmology  to 
support  efforts  on  exploratory  research 
and  technok)gy  transfer  leading  to  a 
new  generic  materials  techndogy  based 
on  spherical  ceramic  shells  for  thermal 
insulation.  The  cooperative  agreement  is 
to  be  effective  September  1. 1989.  The 
estimated  amount  is  $522,000. 

PROCUREMENT  REQUEST  NO.:  05- 

89CE90052J000 

PROJECT  scope  The  primary  objective 
of  this  cooperative  apcement  is  to 
develop  a  foundation  for  a  new  hi^ 
temperature  insulation  technology.  This 
project  will  contribute  to  the  DOE 
mission  in  energy  conservation  by 
providing  an  insolatioo  capability  not 
available  today,  not  likely  to  be 
available  by  other  methods  at  high 
temperatures  and  with  potential  to 
enable  snbstantial  energy  ccHiservation 
in  furnaces  in  both  industry  and 
buildings.  Georgia  Institute  of 
Technology  has  exdusive  domestic 
capabibties  to  perform  this  research  eu  • 
follow-on  commercialization  efforts. 
Eligibihty  for  this  award  is,  therefore, 
restricted  to  Georgia  Institute  of 
Technology. 


FOR  FURTHER  MrOWHaTWN  CONTACT: 

Mr.  Eugene  E.  Hc^fman.  Energy 
Research  and  Development,  Oak  Ridge 
Operatioas,  U.S.  Department  of  Energy. 
P.O.  Box  20C1.  Oak  Ridge,  TN  37831- 
86aa  615-57&-073S. 

Issued  in  Oak  Ridge.  Terniessee.  on  July  26. 
1989. 

Robert  E.  Lyncti. 

Acting  Director.  Procurement  and  Contracts 

Division,  Oak  Ridge  Operatioas. 

[FR  Doc  80-18370  Filed  8-11-88;  8:45  am] 
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Federal  Energy  Reguielofy 


(Oeekel  No*.  ESe9-32-000,  et  aL] 

UtMeorp  United  Ine^  et  eL;  Electric 
Rete,8RieR  Power  Production,  end 
Hnenocnng  ovecioreie  rmge 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission: 

1.  Utilioorp  United  Inc. 
[Docket  Na  ES8e-32-000] 
August  2, 1960. 

Take  notice  that  on  July  28. 1989. 
UtiliCorp  United  In&  ("AppUcant")  file 
an  application  with  the  Federal  Energy 
Regulatory  Commission 
("Commission"),  pursuant  to  section  204 
of  the  Federal  Power  Act.  seeldng 
authority  to  issue  up  to  and  including 
$50  million  of  unsecured  notes  in  a 
private  placement  and  for  exemption 
from  the  competitive  bidding  and 
negotiated  placement  requirements. 

Comment  date:  August  28, 1989,  in 
accordance  widi  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  Consolidated  Power,  Inc. 

[Docket  No.  QF89-299-000] 
August  2, 1989. 

On  July  21, 1989.  Northern 
Consolidated  Power.  Inc.  (Applicant]  of 
S  Post  Oak  Paric  Suite  1400,  Houston. 
Texas  77027,  submitted  for  filing  an 
application  for  certification  of  a  facility 
as  a  qualifying  cogeneration  facility 
pursuant  to  1 292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  North  East. 
Pennsylvania.  The  facility  will  consist  of 
two  combustion  turbine  generating 
units,  two  waste  heat  recovery  boilers 
and  an  extraction/condensing  steam 
turbine  generating  unit  Steam  produced 
by  the  facility  will  be  sold  to  Welch 
Food.  Inc.  for  process  uses,  and  for 
process  chillii^  and  &«ezing.  The 
maxlmiun  net  electric  power  production 
capacity  will  be  79.9  MW.  The  primary 
energy  source  will  be  natural  gas.  The 
facility  will  commence  operation  in  July 
1.1991. 

Comment  date:  Thirty  days  from 
publication  in  the  Federal  Re^ster,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

S.  Southwestern  Electric  Power  Co. 

[Docket  No.  ER89-571-000] 
August  4, 1960 

Take  notice  that  on  July  27. 1989. . 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  a 


proposed  amendment  dated  July  2. 1989, 
to  its  contract  for  the  sale  of  electric 
power  and  energy  to  the  City  of  Hope, 
Arkansas  and  operation  of  a  new 
delivery  point  located  in  Hempstead 
County,  Arkansas  which  will,  for  the 
first  time,  directly  interconnect 
SWEPCO  and  Hopa  SWEPCO  proposes 
an  effective  date  of  July  15, 1989, 
therefore,  requests  waiver  of  the  60-day 
notice  requirement. 

Copies  of  the  filing  were  served  on 
Hope  and  the  Arkansas  Public  Service 
Commission. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Vermont  Electric  Power  Co. 

[Docket  No.  ER88-522»000] 
August  4. 1989 

Take  notice  that  on  July  26, 1989, 
Vermont  Electric  Power  Company 
(Vermont]  tendered  for  filing  revised 
pages  to  the  New  York— NEPOOL 
Transfer  Limits — 19B8  Summer  report 
which  was  included  as  an  exhibit  in  the 
June  27, 1989  filing  in  this  docket 

Comment  date:  ^igust  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Portland  General  Exchange.  Inc 

[Docket  No.  ER89-^8O<4)00] 
August  4, 1989. 

Take  notice  that  Portland  General 
Exchange,  Inc.  (PCX]  on  August  1, 1989 
tendered  for  filing  Long-Term  Sale  and 
Exchange  Agreemeats  with  the  Cities  of 
Glendale  and  Burbank.  Under  the 
Agreements,  PCX  will  provide  Glendale 
20  MW  annually  and  Burbank  10  MW 
annually,  beginning  September  16. 1988 
and  ending  September  30.  2012.  PBX 
states  that  the  rate  for  this  sale  is  based 
on  competitive  market  conditions  in  the 
Southwest  PCX  and  Glendale  and  PCX 
and  Burbank  also  will  exchange  20  MW 
and  10  MW.  respectively,  over  the 
period  beginning  September  16, 1988  and 
ending  February  1992.  During  the 
months  of  June,  July,  August  and 
September,  PGX  will  make  capacity  and 
energy  available  to  Glendale  and 
Burbank  up  to  10  oo-peak  hours  per  day. 
During  November,  December,  January, 
and  February,  Glendale  and  Burbank 
will  make  capacity  and  energy  available 
to  PGX. 

PGX  states  that  the  reason  for  the 
proposed  Sale  and  Exchange 
Agreements  is  to  provide  to  Glendale 
and  Burbank  power  and  power  services 
needed  by  them,  at  a  reasonable  price. 

PGX  requests  an  effective  date  of 
September  16, 1988  and  therefore 
requests  waiver  of  fiie  Commission's 
notice  requirement! . 


Copies  of  this  filing  have  been  served 
on  the  City  of  Glendale  the  City  of 
Burbank.  and  the  Oregon  Public  Utility 
Commission. 

Comment  date:  August  21. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notica 

6.  Connecticut  Light  and  Power  Co. 

[Docket  No.  FA87-e5-O00] 
August  4, 1989.  I 

Take  notice  that  on  April  28, 1989 
Connecticut  Light  and  Power  Company 
(CP&L]  tendered  for  filing  its  refund 
report  in  compliance  with  the 
Commission's  order  issued  on  April  10. 
1989. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Canal  Electric  Co. 

[Docket  No.  ER89-57O-00GI 
August  4. 1989.  I 

Take  notice  that  on  July  26. 1989 
Canal  Electric  Company  [Canal] 
tendered  for  filing  a  Power  Contract  (the 
"Power  Contract]  between  itself  and 
Conmionwealth  Electric  Company  and  a 
Martha's  Vineyard  Capacity  Acquisition 
Commitment  (the  Commitment].  The 
Power  Contract  implements  the  terms  of 
the  Capacity  Acquisition  Agreement 
(FERC  Rate  Schedule  No.  21]  and  the 
Commitment  The  Power  Contract  is  an 
agreement  among  the  parties  for  the  sale 
by  Canal  and  the  purchase  by 
Commonwealth  of  capacity  and  related 
energy  to  be  produced  by  two  [2]  1660 
KW  leased  generator  sats.  located  at  a 
site  on  Martha's  Vineyard,  an  island  in 
Diike's  County.  Massadiusetts.  for  the 
time  period  August  1. 1989  through 
September  30. 1989  and  continuing 
thereafter  from  month  to  month  at 
Conunonwealth's  option.  Canal  has 
requested  that  the  Commission's  notice 
requirements  with  respect  to  the  Power 
Contract  and  the  Conueitment  be 
waived  pursuant  to  S  3(.ll  of  the 
Commission's  regulations  in  order  to 
allow  the  tendered  Power  Contract  to 
become  effective  as  of  August  1, 1989. 

Comment  date:  August  18, 1989i  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Compeny  of  Colorado 

[Docket  No.  ER89-57S-00G) 
August  4, 1989. 

Take  notice  that  Public  Service 
Company  of  Colorado  l^'SCo]  on  July  28, 
1989,  tendered  for  filing  a  proposed 
change  in  its  FERC  Electric  Service 
Tariff.  PSCo  states  that  the  proposed 
changes  are  Supplements  to  PSCo's 
Power  Purchase  Agreements 


Federal  Register  /  Vol.  54,  No.  155  /  Monday,  August  14,  1989  /  Notices 


(Agreement)  with  the  City  of  Burlington. 
Towns  of  Center  and  Julesburg. 
Colorado  (Burlington,  Center  or 
Julesburg.  Customers),  dated:  February 
19, 1974,  as  amended;  May  6, 1976;  and 
September  5, 1978,  as  amended  on  file 
with  the  Commission  under  PSCo's 
FERC  Rate  Schedule  Nos.  15, 17  and  20 
for  Burlington,  Center  and  Julesburg. 

PSCo  indicates  that  the  proposed 
changes  are  to  reflect  in  the  rates 
charged  to  Burlington,  Center  of 
Julesburg,  those  components  of  new 
Power  Purchase  Agreements  that  differ 
from  the  superseded  Agreements,  as 
more  fully  set  forth  in  &e  filing. 

PSCo  states  that  copies  of  the  filing 
were  served  upon  all  parties  to  the 
Agreement  and  affected  state 
commissions. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document 

9.  Utah  Power  ft  Light  Co.  PadficOnp; 
PC/UPftL  Merging  Corp. 

Pocket  No.  ER89-573-000] 
August  4, 1989. 

Take  notice  that  on  June  1, 1989,  Utah 
Power  &  Light  Company  tendered  for 
filing  a  Second  Amendment  Notice  of 
Succession  which  included  a  small 
number  of  tariffs  that  were 
inadvertently  omitted  from  the  January 
9, 1989  filing.  Also  included  in  this  filing 
is  a  list  of  tariffs  that  have  been  filed  by 
the  Merged  Company  since  January  9 
which  have  been  given  Pacific  Power 
and/or  Utah  Power  designations. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Public  Service  Co.  of  New  Mexico 

[Docket  No.  ER89-577-000] 
August  4, 1989. 

Take  notice  that  on  July  31, 1989, 
Public  Service  Co.  of  New  Mexico 
(PNM)  tendered  for  filing  the  Special 
Delivery  Agreement  for  Federally 
Allocated  Salt  Lake  City  Integrated 
Projects  Power  and  Energy  between 
PNM  and  Southwestern  Public  Service 
Company  (SPS).  Ilie  agreement  provides 
for  PNM  to  furnish  delivery  service  to 
SPS  such  that  certain  SPS  customers  can 
utilize  their  allocations  of  long-term  finn 
power  and  energy  from  the  Salt  Lake 
City  Area  Integrated  Projects.  Delivery 
service  is  contingent  on  Uie  availability 
of  the  345  kV  transmission  line  bom 
Bernalillo  Algodones  Switchyard  to 
Blackwater  Station  and  the  Bladcwater 
AC-DC-AC  Converter.  When  PNM  is 
unable  to  deliver  energy  to  SPS 
simultaneously  with  Western's 
deliveries  to  PNM.  PNM  will  bank  this 
energy  and  deliver  it  at  a  later  date. 


I^IM  is  requesting  a  waiver  of  the 
Commission's  notice  requirements  and 
is  requesting  that  the  Agreement  be 
accepted  for  filing  to  be  effective 
October  1. 1989. 

Comment  date:  August  18. 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  of  New  Yock. 
Inc. 

[Docket  No.  ER8e-57B-000] 
August  4, 1989. 

Take  notice  that  on  July  31, 1989, 
Consolidated  Edison  of  New  Yorii^  Inc. 
(Con  Edison)  tendered  for  filing 
agreements  dated  April  29, 1988  (and 
amendments  thereto)  and  March  10, 
1989  providing  for  deliveiy  by  Con 
Edison  of  power  and  energy  for  the 
Power  Authority  of  the  State  of  New 
York  (NYPA)  to  NYPA's  public  and 
economic  development  customers  in 
Con  Edison's  electric  service  area. 
Under  the  agreements.  Con  Edison  will 
continue  to  deliver  power  and  energy  to 
NYPA's  customers  under  the  terms 
specified  therein  and  without  change  to 
the  currently-effective  rates  for  deUvery 
service. 

Con  Edison  also  filed  revisions  to  its 
implementing  tariff  provisions  (FERC 
Schedule  Nos.  42  and  76)  to  change  the 
references  in  the  tariffs  to  service 
provided  under  the  March  10, 1989 
delivery  agreement.  Con  Edison  is  also 
proposing  to  amend  FERC  Schedule  No. 
76  in  respect  of  delivery  service 
rendered  to  NYPA  customers  with  on- 
site  generating  equipment  llie  changes 
would  allow  customers  to  pay  only 
twenty-five  percent  of  interconnection 
costs  prior  to  commercement  of  service, 
change  a  provision  regarding  payment  of 
reinforcement  costs,  and  add  a 
requirement  for  payment  of  $0.25  per- 
kilowatt-per-month  for  customers  with 
induction-type  generators.  Con  Edison  is 
requesting  that  these  latter  changes  be 
put  into  effect  as  of  June  28, 1989. 

A  copy  of  this  filing  has  been  served 
on  NYPA  and  the  New  Yoric  State  Public 
Service  Commission. 

Comment  date:  August  IB,  1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Allegheny  Power  Service  Coip. 

[Docket  No.  ER88-61S-000] 
August  4, 1969. 

Take  notice  that  on  June  30, 1989, 
Allegheny  Power  Service  Corp.,  on 
behalf  of  Monongahela  Power  Company, 
The  Potomac  Edison  Company,  and 
West  Penn  Power  Company,  filed 
information  in  response  to  requests  by 
the  Staff  concerning  the  initial  filing  in 
this  docket  on  September  19, 1988. 


Copies  of  the  filing  have  been  served 
upon  American  Municipal  PowerOhio. 
Inc.,  the  Maryland  PubUc  Service 
Commission,  the  Ohio  PubUc  Utiiitias 
Commission,  the  Pennsylvania  Public 
Utility  Commission,  the  Virginia  State 
Corporation  Commission,  the  West 
Virginia  Public  Service  Commission,  and 
Elkem  Metals  Company. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

U.  Yankee  Atomic  Electiic  Co. 

[Docket  No.  ELB7-21-005] 
August  4, 1989. 

Take  notice  that  on  July  24. 1989. 
Yankee  Atomic  Electric  Company 
(Yankee  Atomic]  submitted  for  filing,  an 
amendment  to  the  Power  Contracts 
under  which  it  sells  electricity  for  resale 
to  ten  New  England  utilities,  to 
eliminate  the  equity  rebpener  provision, 
in  compliance  with  the  Commission's 
Opinion  No.  285-B  in  this  dodiet 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  }m»caaatix  Power  ft  li^t  Co. 

[Docket  No.  ER8B-572-O0OJ 
August  4, 1988. 

Take  notice  that  on  July  28, 1988. 
Wisconsin  Power  ft  Light  Company 
(WPL)  tendered  for  filing  an  amendment 
to  the  wholesale  power  agreement  dated 
July  18, 1968,  between  the  City  of 
Wisconsin  Dells  and  WPL  WPL  states 
that  this  amendment  revises  the 
previous  agreement  between  the  two 
parties  which  was  dated  November  1. 
1979,  and  is  designated  Rate  Schedule 
No.  125  by  the  Commission. 

The  purpose  of  this  amendment  is  to 
lengthen  the  notice  period  required  for 
termination. 

WPL  requests  that  an  effective  date 
concurrent  with  the  contract  effective 
date  be  assigned.  WPL  states  that  copies 
of  the  agreement  and  the  filing  have 
been  provided  to  the  City  of  Wisconsin 
Dells  and  the  Wisconsin  Public  Service 
Commission. 

Comment  date:  August  18. 1980,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Boston  Edison  Co. 

[Docket  No.  ER80-674-000) 
August  4, 1988. 

Take  notice  that  on  July  28, 1669. 
Boston  Edison  Company  (Edison] 
tendered  for  filing  supplemental  Exhibit 
A  to  a  Service  A^vement  for  Braintree 
Electric  Light  Department  (Braintree). 
under  its  FERC  Electric  Tariff,  Original 
Voliune  No.  m.  Non-firm  Transmission 
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Service  (the  TariS).  The  Exhibit  A 
tpedfiea  the  amount  and  duration  of 
tranamiMion  service  required  by 
Braintree  under  the  Tariff. 

Ediion  requeati  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  Exhibit  A  to  become  effective 
as  of  the  commencement  date  of  the 
transaction  to  which  it  relates,  May  1, 
1989. 

Edison  states  that  it  has  served  the 
fiUng  on  ftaintree  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  August  18, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cmitral  Vonnont  PubBc  Service 

{Dodwt  Na  ER89-552-000] 
August  4,  igSiL 

Take  notice  that  on  July  14, 1989, 
Central  Vermont  Poblic  Service 
Corporation  (Central  Vermont]  tendered 
for  filing  the  following  items  in 
accordance  wiA  the  agreement  between 
Central  Vermont  and  ttie  Vermont 
Electric  Generation  and  Transmission 
Cooperative,  Inc.: 
Exhibit  1    Revenue  Comparison  setting 

forth  the  forecast  and  actual 

revenue  for  1968 
Exhibit  2    Cost  Report  computing  the 

fcxecast  coets  for  1988 
Exhibit  3    Cost  Report  computing  the 

actual  coets  for  1988 
Comment  date:  August  18, 1988.  in 
accordance  with  Standard  Paragraph  E. 
at  the  end  of  this  notice. 

17.  Tucson  Electric  Power  Co. 
[Docket  Na  ER8B-741-000] 
August  4. 19aa 

Take  notice  that  July  27. 198a  Tucson 
Electric  Power  Company  (Tucson) 
tendered  as  an  amendment  to  its 
original  filing  on  May  30, 1989  for  filing 
Revised  Attachments  A  and  B  and 
Attachment  C  to  an  agreement  entitled 
"1989  Short  Term  Power  Sale  Agreement 
Between  Tucson  Electric  Power 
Company  (Tucson)  and  Arizona  Public 
Service  Company  (APS)",  (hereinafter 
the  "Agreement").  The  primary  purpose 
of  the  Agreement  is  to  establish  the 
terms  and  conditions  for  the  sale  of  firm 
capacity  and  associated  oiergy  by 
Tucson  and  APS  for  the  period  June  1, 
1988  through  November  30. 1989  filing  is 
to  file  revised  cost  support  niformation 
for  the  system  demand  chai:ge  (Revised 
Attachnient  A)  and  the  energy  charge 
(Revised  AtUchment  B)  under  the 
Agreement. 

Tucson  again  requests  an  effective 
date  of  June  1, 1988,  and  therefore  again 
request  waiver  of  the  Coamussion's 
notice  requirements. 


Tucson  states  that  copies  of  this  filing 
were  served  upon  Al^. 

Comment  dote:  August  18, 1989,  in 
accordance  with  Standard  (Paragraph  B 
at  the  end  of  this  notice. 

18.  PuUic  Service  Co.  of  New  Mexico 

[Docket  No.  ER89-«7e-000] 
August  4, 1088. 

Take  notice  that  on  July  31, 1989. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  the  Delivery 
Service  to  El  Paso  Electric  Company  on 
behalf  of  Holloman  Air  Force  Base 
Letter  Agreement  between  PNM  and  El 
Paso  Electric  Con^ny  (EPE).  The  letter 
Agreements  provides  for  PNM  to  furnish 
delivery  service  to  EPE  such  that 
Holloman  Air  Force  Base,  a  customer  of 
EPE.  can  utilize  its  allocation  of  long- 
term  firm  power  and  energy  fivm  the 
Salt  Lake  City  Area  Integrated  Projects. 

PNM  is  requesting  a  waiver  of  the 
Commission's  notice  requirements  and 
is  requesting  that  the  Letter  Agreement 
be  accepted  for  fiUng  to  be  effective  as 
of  October  1, 198a 

Copies  of  the  filing  have  been  served 
upon  EPE  and  the  New  Mexico  Pubhc 
Service  Commission. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  San  Diego  Gas  ft  Electric  Co. 
[Docket  No.  ER80-578-000] 
August  4. 198S. 

Take  notice  that  on  July  31, 1989,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR  35.12,  the 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Turlock  Irrigation 
District  (Turlock)  including  Service 
Schedules  A,  B,  and  C. 

SDG&E  requests  waiver  of  the 
Commission's  prior  notice  requirements 
and  an  effective  date  of  August  1, 1989 
for  this  Agreement 

Copies  of  this  filing  were  served  upon 
the  Public  Utilitiea  Commission  of  the 
State  of  California  and  Turlock. 

Comment  date:  August  18. 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Portland  General  Electric  Co. 

(Docket  No.  ER89-581-000] 
August  4, 1989. 

Take  notice  that  Portland  General 
Electric  Company  fPGE)on  August  1, 
1989,  tendered  for  filing  a  Services 
Agreement  with  Portland  General 
Exchange.  Inc.  (PGX)  for  coordination 
services.  Under  the  Agreement,  PGE  will 
provide  PGX  scheduling,  dispatching, 
and  power  accounting,  daily  shaping, 
reserves,  storage,  economy  energy,  and 


delivety  services.  Rates  for  these 
services  are  generally  based  on  cost  of 
service.  The  Agreement  faidudes  a  30 
MW  firm  power  sale  and  a  30  MW 
thermal  unit  displacement  firm  power 
sale.  PGE  states  that  the  rate  for  this 
sale  is  based  on  the  price  of  other  firm 
power  availablerin  the  region,  PGE's 
incremental  cost  of  production,  and  the 
cost  of  transmission. 

I>GE  states  that  die  reason  for  the 
proposed  Services  Agreement  is  to 
allow  it  to  recover  a  portion  of  the  fixed 
costs  associated  with  certain  power 
products  and  services  available  on  its 
system  during  times  when  those  services 
and  products  are  not  needed  to  serve  its 
system  load. 

PGE  requests  an  effective  date  of 
September  15. 1988  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirements. 

Copies  of  the  filing  have  been  served 
on  PGX,  and  the  Oregon  Public  Utility 
Commission. 

Comment  date:  August  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Co. 

Pocket  No.  ER89-582-080] 
August  4. 1989.  I 

Take  notice  that  on  August  1, 1989, 
New  England  Power  Company  (NEP) 
tendered  for  filing  amendments  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  Primary  Service  for  Resale, 
constituting  a  new  rate  referred  to  as  the 
W-11  rate.  NEP  states  that  the  proposed 
rate  would  increase  base  rates  by 
approximately  $113.4  million.  NEP  states 
that  the  W-11  rate  reflects  the  entry  into 
service  of  a  new  generating  unit, 
Seabrook  1,  as  of  March  1, 1990.  NEP 
also  proposes  an  interim  rate  increase 
referred  to  as  the  W-ll(8)  rate,  which  is 
designed  to  recover  the  revenues 
requn^  by  NEP  during  the  1990  test 
year  assuming  Seabrook  1  is  not  in 
service,  and  which  would  increase  base 
rates  by  $91.2  million.  NEP  proposes  an 
effective  date  of  October  1, 1989  for  both 
the  W-11  and  W-ll(aI  rates,  but 
requests  that  both  rates  be  suspended 
until  January  1, 1990  and  that  NEP  be 
permitted  to  bill  Rate  W-ll(a)  on  an 
interim  basis  until  SeArook  I's  in- 
service  date  and  to  defer  billing  Rate 
W-11  until  that  date. 

NEP  states  that  its  fifing  also  includes 
a  surcharge,  to  become  effective  on  the 
in-service  date  of  Seabrook  1  and  to 
remain  effective  for  five  years,  to  collect 
certain  amounts  specified  in  a 
settlement  in  Docket  Nos.  ER83-647-oao, 
ER85-687-001.  et  ol..  and  ER88-«fr^Xm. 
NEP  further  states  that  its  filing  includes 
separate  surcheiges  for  the  recovery 


from  affiliated  customers  of  costs 
associated  with  certain  nondispatchable 
conservation  and  load  management 
programs,  as  provided  in  a  settlement  in 
Docket  Nos.  ER8a-630-000,  et  aL,  voted 
upon  favorably  at  the  Commission's  July 
26, 1989  session. 

NEP  has  proposed  the  W-11  and  W- 
ll(a]  rates  under  the  incremental  cost 
rate  design  methodology  contained  in 
the  partial  settlement  approved  by  the 
Commission  on  July  11, 1989  in  Docket 
Nos.  ER88-64(MXW,  et  al. 

Comment  date:  August  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Hennepin  Energy  Resource  Co., 

[Docket  Nos.  EC89-15-000  and  EL8»-41-000] 
August  4, 1989. 

Take  notice  that  on  July  12, 1989, 
Hennepin  Energy  Resource  Co.  Limited 
Partnership  (Hennepin),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
petition  for  a  declaratory  order.  In  its 
petition,  Hennepin  requests  an  order  of 
the  Commission  (1)  authorizing  the  sale 
and  leaseback  of  its  qualifying  small 
power  production  facility,  located  in 
Minneapolis,  Minnesota;  (2)  disclaiming 
jurisdiction  over  the  proposed  Owner 
Trustee  and  Owner  Participant 
exempting  them  from  regulation  as 
public  utilities;  (3)  confirming  the 
applicability  of  Hennepin's  initial  rate 
schedule  to  sales  of  electricity  by 
Hennepin  to  NSP  after  the  sale  and 
leaseback  is  completed;  and  (4) 
certifying  that  the  proposed  change  in 
ownership  will  not  result  in  a  loss  of  QF 
status  for  the  facility. 

Comment  date:  August  18, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Connecticut  Light  and  Power  Co. 

[Docket  No.  ER89-586-000] 
August  7. 1989. 

Take  notice  that  on  August  2, 1989,  the 
Connecticut  Light  and  Power  Company 
(CP&L)  tendered  for  filing  proposed 
Sales  Agreements  with  Respect  to  Slice- 
of-System  Units,  for  a  five-year  sale  of 
entitlements  in  a  group  of  units 
representative  of  CL&P's  generating 
system,  for  service  to  Canal  Electric 
Company,  Montaup  Electric  Company, 
New  England  Power  Company,  UNTTIL 
Power  Corp.,  and  the  Massachusetts 
Wholesale  Electric  Company, 
(collectively  "Buyers"). 

CL&P  states  that  the  Sales 
Agreements  provide  for  sales  of 
capacity  and  energy  from  CL&P's  Slice- 
of-System  Units  (the  Units)  during  the 
period  November  1, 1989  to  October  31, 
1994.  CL&P  states  that  the  rates  for  the 
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proposed  service  are  based  on  cost-of- 
service  formulas.  CL&P  requests  that  the 
Commission  permit  the  Sales 
Agreements  to  become  effective  on 
November  1, 1989. 

CL&P  states  that  a  copy  of  the  Sales 
Agreements  have  been  mailed  or 
delivered  to  Buyers. 

CL&P  further  states  that  the  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  August  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Western  Massachusetts  Electric  Ca 

[Docket  No.  ER8&-S85-000] 
August  7. 1989. 

Take  notice  that  on  August  2, 1989, 
Western  Massachusetts  Electric 
Company  (WMECO)  tendered  for  filing 
as  a  rate  schedule,  a  transmission 
service,  transformation,  and  distribution 
agreement  between  WMECO  and 
UNTTIL  Power  Corp. 

WMECO  requests  that  the 
Commission  waive  its  standard  notice 
periods  and  filing  regulations  to  the 
extent  necessary  to  permit  the  rate 
schedule  to  become  effective  September 
1,1989. 

WMECO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties. 

WMECO  further  states  that  the  filing 
is  in  accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  August  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  El  Paso  Electric  Co. 

[Docket  No.  ER89-584-000] 
August  7, 1989. 

Take  notice  that  on  August  1, 1989,  El 
Paso  Electric  Company  (EPE)  tendered 
for  filing  an  Interruptible  Transmission 
Service  Agreement  under  which  EPE  has 
agreed  to  provide  Holloman  Air  Force 
Base  (Holloman]  with  interruptible 
transmission  service  for  HoUoman's 
allocation  of  power  from  the  Western 
Area  Power  Administration  (WAPA). 
Service  under  the  agreement  is  to 
commence  on  the  later  of  (a)  October  1, 
1989  when  the  agreement  providing  for 
HoUoman's  WAPA  allocation  becomes 
effective  or  (b)  the  commercial  operation 
date  of  Arizona  Interconnection  Project. 
EPE  requests  that  this  filing  be  assigned 
an  effective  date  of  October  1. 1989,  60 
days  from  the  date  of  filing.  If  the 
Arizona  Interconnection  Inject  is  not  in 
commercial  operation  on  that  date,  EPE 
requests  the  Commission  to  suspend  the 
filing  until  the  date  when  the  project 
does  enter  commercial  operation. 


PNM  has  agreed  with  EPE  to  perform 
certain  delivery  and  coordination 
services  for  the  parties  in  a  letter 
agreement  which  is  attached  to  the 
agreement,  as  Appendix  A  and  which  is 
to  be  separately  filed  with  this 
Commission  by  PNM. 

The  term  of  the  agreement  is  five 
years,  with  a  provision  for  an  extension 
to  ten  years  by  mutual  agreement.  The 
agreement  is  to  terminate  however,  in 
the  event  either  the  PNM/EPE  letter 
agreement  or  the  agreement  providing 
for  HoUoman's  WAPA  aUocation 
terminates. 

EPE  states  copies  of  the  filing  have 
been  served  on  Holloman  and  the  New 
Mexico  Public  Service  Commission. 

Comment  date:  August  21, 1989,  in 
accordance  with  Stcmdard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Craven  County  Wood  Energy  limited 
Partnership 

[Docket  No.  ER8&-58»-000] 
August  7. 1989. 

Take  notice  that  on  August  1, 1980, 
Craven  County  Wood  Energy  Limited 
Partnership  (the  "Craven  County 
Partnership"),  whose  address  is  100 
Clinton  Square,  Suite  400,  Syracuse,  NY 
13202-1049,  fUed  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  a  Proposed  Initial  Rate 
Schedule  and  Application  for  Waivers 
of  Commission  Regulations  under  the 
Federal  Power  Act,  pursuant  to 
Commission  Rule  207(a)(2). 

The  Craven  County  Partnership,  a 
Delaware  Limited  Partnership,  has 
succeeded  to  the  ownership  of  an 
alternative  energy  generating  facility 
located  in  Craven  County,  North 
Carolina.  This  project  has  been  certified 
as  a  qualifying  smaU  power  production 
facility  within  the  meaning  of  section 
201  of  the  Public  Utility  Regulatory 
Policies  Act  of  1978  (PURPA)  under  the 
ownership  of  Carolina  Cogeneration 
Company,  Inc.*  The  Craven  County 
proposes  to  complete  construction  of, 
and  own  and  operate  *  a  45  MW  tivbine, 
which  will  utilize  biomass  (primarily 
wood  waste)  as  the  primary  energy 
source  for  the  facility.  Capacity  and 
associated  energy  produced  by  the 
faciUty  wUl  be  purchased  by  Carolina 
Power  &  Light  (CP&L),  pursuant  to  an 
avoided  cost  contract  between 
Carolina's  Cogeneration  Company,  Inc., 
the  Craven  County  Partnership's 
predecessor  in  interest,  and  CP&L 


■  Carolina  Cogeneration  Co.,  Inc^  Docket  No. 
QFB4-n-00Z.  2B  FERC  1  B2.0e2  (WtAY 

*  Operation  of  the  facility  will  l>e  contracted  to 
HYDRA-CO  Opwations,  Inc.,  a  wholly-owned 
•ubtidiaiy  of  HYDRA-CO.  Enterpriaet.  Inc. 
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The  Craven  County  Partnenlup  has 
requested  Commiseian  apiMwal  of  this 
initial  rate  filing  for  sales  from  this 
facility  to  CP&L  and  waiver  of  the 
requirement  that  rate  schedules  be  filed 
nor  more  than  one  hundred  twenty  (120) 
days  prior  to  the  date  when  service  is  to 
commence.  The  Craven  County 
Partnership  will  commence  sales  upon 
completion  of  the  facility,  now 
scheiduled  for  November  1, 1990. 
Commission  rules  provide  for  waiver  of 
this  requirement  when  the  rate  schedule 
is  predicated  upon  construction  of  new 
facilities. 

The  Craven  County  Partnership  also 
has  requested  waiver  by  the 
Commission  of  the  rate  regulatory, 
accounting  and  reporting  regulations 
under  the  Federal  Power  Act  with 
respect  to  its  ownership,  operation,  and 
sales  of  capacity  and  associated  energy 
from  the  qualifying  facility  located  in 
Craven  County,  North  Carolina.  The 
Craven  County  Partnership  also  seeks 
waivers  for  this  facility  which  will  allow 
it  to  file  only  the  minimum  information 
necessary  to  satisfy  the  statutory 
requirements  concerning  property 
disposition,  authorization  of  otherwise 
proscribed  interiodSng  directorates,  and 
limitation  of  the  informabon  necessary 
to  be  filed  regarding  the  issuance  of 
securities  and  assumption  of  liabilities 
to  require  only  notice  and  approval  of 
the  Commission  prior  to  undertaking 
such  action. 

Comment  date:  August  21, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  document. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE^  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^^1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  wiQ  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


>  TIm  avbamnnui  SHpadf  UMdatMl  with  Hm 
propowd  Kara  Wnwr  pipcUiw  «m  aiaiyaMi  in  Hm 
Mojava/Keni  Rhrv/B  Dondo  Buliwi— ut»l 
bnpM:!  SUtaBMi  iMMd  by  llw  PERCIa  Dacn)b«r 
1987.  The  Ken  Rivar  pipaiint  would  cxtaiul  837 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection.  ■ 

Lois  D.  Cariiell,         | 

Secretary. 

[FR  Doc.  89-18952  Filtd  8-11-89;  8:45  am] 
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[Docket  No*.  CP89-460-000  and  CP8»- 
1851-000] 

Pacific  Gas  Transmission  Co.  and 
Altamont  Gas  Transportation  Project; 
Intent  To  Prepare  a  Joint  Draft 
Environmental  Impact  Report/ 
Statement  for  ttte  Proposed  PGT/ 
PG&E  Pipeline  Expansion  Project  and 
Altamont  PIpeNne  Project  and 
Requests  for  Comments  on  Its  Scope 
and  Cooperating  Agency  Status 

August  8, 1989. 

Introduction 

On  January  23, 1989,  and  July  21. 1989. 
Pacific  Gas  Transmission  Company 
(PGT)  and  Altamont  Gas  Transportation 
Project  (Altamont),  respectively,  filed 
applications  before  the  Federal  Energy 
Regulatory  Commission  (FERC)  in  the 
above-referenced  dockets,  under  section 
7(c]  of  the  Natural  Gas  Act,  for 
authorization  to  construct  certain 
facilities  and  tranq>ort  Canadian 
natural  gas  to  various  local  gas 
distribution  companies  and  utilities  in 
southern  California.  PGTs  proposal  also 
involves  transportiiig  gas  for  customers 
in  the  Pacific  Northwest.  Each  customer 
to  be  served  by  the  proposed  pipelines 
would  be  responsible  for  securing  gas 
supplies  fit)m  producers  in  Canada 
which  PGT  or  Altamont  would  then 
transport.  Neither  PGT  nor  Altamont 
would  own  the  gas  transported  through 
their  respective  systems. 

PGT  would  receive  the  gas  at  the 
United  States/Canadian  border  at 
Kingsgate,  British  Cohmibia,  from 
Alberta  Natural  Gas  Company,  Ltd.  for 
transportation  to  points  of 
interconnection  with  Northwest  Pipeline 


mile*  between  OpaL  Wyoming  and  BakersfiekL 
Callfocnia.  and  involve  tie  initallatioB  of  38,200 
bouaepower  of  new  coiqireMion  facilities. 


Corporation  (Northwest)  at  Stanfield, 
Oregon  and  with  Paciflc  Gas  and 
Electric  Company  (PG&E)  at  Malin, 
Oregon.  Northwest  would  deliver  the 
gas  to  customers  in  the  Pacific 
Northwest  and  intermountain  region, 
while  PG&E  would  deliver  gas  to 
customers  within  the  State  of  California. 
Altamont  would  receive  gas  from  an 
expanded  NOVA  Corporation  of 
Alberta  (NOVA)  system  at  the  border 
near  Wild  Horse,  Alberta,  for 
transportation  to  a  point  of 
interconnection  with  Northwest  and 
Kern  River  Gas  Transmission  Company 
(Kem  River)  at  Opal,  Wyoming.  The 
proposed  Kem  River  System  would  then 
deliver  the  gas  to  southern  California.  * 

PCT/PGftE  Expansion  Project 

PGT  proposes  to  construct  seven  36- 
and  42-inch  diameter  pipeline  loops,  for 
a  total  of  430  miles,  extending  from 
Kingsgate  through  the  States  of  Idaho. 
Washington,  and  Oregon  at  a  cost  of 
$946  million.'  The  expansion  would 
enable  PGT  to  transport  up  to  an 
additional  710  million  cubic  feet  per  day 
(MMcf/d)  of  natural  gas.  PG&E  would 
construct  415  miles  of  86-inch-diameter 
pipeline  loop,  in  5  segments,  from  the 
Oregon-California  border  to  a  point  near 
Panoche  Station,  California,  thereby 
increasing  its  system  oapacity  by  600 
MMcf/d.  (See  table  1  and  figure  1.)  >  In 
addition  to  the  pipeline  facilities,  PGT 
and  PG&E  propose  to  make  minor 
modifications  at  17  of  their  existing 
compressor  stations.  Additional 
compression  (22,500  horsepower)  would 
be  required  at  the  Breatwood 
Compressor  Station.  PG&E  filed  an 
application  with  the  Oalifomia  Public 
Utilities  Commission  (CPUC)  on  April 
14, 1989,  to  construct  its  proposed 
facilities.  Although  PG&E  is  not 
regulated  by  the  FERC,  PGTs  and 
PG&E's  proposals  are  being  considered 
together  as  one  project  known  as  the 
PGT/PG&E  Expansion  Project  for  the 
purposes  of  environmental  review.  The 
PGT/PGftE  Expansion  Project  is 
scheduled  for  construction  in  early  isaz, 
with  an  operational  date  of  November 
30, 1993. 


*  A  pipdine  loop  it  a  tegnant  whieb  is 
constructed  parallel  and  adjacent  to  an  existins 
pipeline. 

*  Fignres  1  and  2,  and  the  appendix  are  not 
printed  in  the  Fadaaal  Haftlstn.  but  are  available 
from  the  FERCs  Division  of  hogram  Managuiiiant. 
Public  Reference  Section,  telephone  (202)  367-S118. 


PGT 


Loopl. 
Loop2. 

Loops. 
Ij00p4. 
Loops. 

Loop7. 
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Table  1.— PGT/PG&E  Expansion  Project  Facility  Locations 
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PCSAE 

Loops 
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Loop  10 

Loop  11 L 

Loop  12 

Brsntwood  Comp.  Sts.. 
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36 
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Lsngit) 
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20.5 
35.0 


18^ 
30.0 
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82J 
96.4 
3ei> 
77.4 
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Stat* 


10 
ID 
WA 
WA 
WA 
OR 

OR 
OR 

CA 
CA 
CA 
CA 
CA 
CA 


County 


Boundwy. 
Bonnar.  KooAinaL 
Spokana. 


WataWaBa. 

UirwUta,   MoiTow,   GiMam.   Shannan, 

Crook,  Daachuias,  Klamath. 
lOanMSt. 


fvaaco,   janaraon. 


Modoc  SisMyou,  Shasta 

Shssia  Tohemi,  Gtann. 

Cotuaa,Yota. 

Yolo,  Sobvw,  SacramOTto,  Contra  Cods. 

Conka  Cosia,  Alameda,  San  Joaqusv  StanWaus. 

Contra  Coats. 


Marcad,  Ffasno. 


Altamont  Project 

The  Altamont  profKisal  was 
developed  by  a  consortiimi  of  western 
Canadian  gas  producers  including 
Amoco  Canada  Petroleiun  Company 
Ltd..  Petro-Canada  Ina  and  Shell 
Canada  Ltd.  The  Altamont  pipeline 
would  receive  natural  gas  at  die 
Alberta-Montana  border  from  NOVA 
and  transport  it  across  Montana  and 
Wyoming  for  delivery  to  Kem  River 
near  Opal,  Wyoming.  The  pipeline's 
daily  design  capacity  would  enable  firm 
delivery  service  of  approximately  700 
MMcfd  of  natural  gas  at  Opal.  To 
accomplish  this.  Altamont  proposes  to 
construct  620  miles  of  30-indi-diameter 
pipeline,  6  compressor  stations,  1  meter 
station,  and  related  appurtenant 
facilities  inclnding  pipeline  scraper 
laimchers  and  receivers,  mainline 
valves,  and  a  microwave 
commimications  system.  (See  table  2 
and  figure  2.)  *  Overall,  the  proposed 
route  parallels  existing  linear  facilities 
(roads,  railroads,  existing  pipelines)  or 
utility  corridors  for  about  50  percent  of 
its  length.  Construction  is  proposed  to 
commence  in  Jime  1993  and  be 
completed  for  an  in-service  date  of 
November  1. 1993.  The  proposed 
facilities  are  estimated  to  cost  $580 
million. 

Table  2.— Altamont  Gas  Transportation 
Project  Geographical  Distribution  of  Fa- 
cilities 


Table  2.— Altamont  Gas  Transportation 
Project  Geographical  Distribution  of  Fa- 
cilities—Continued 


State  and 
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MIoaaf 
Pipa« 

(SPPWBU- 
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Fersue 
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Milaaol 
Pipe' 
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Horsepower  (HP)  * 
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GoUan  VaSoy.. 
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8 
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70 
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20 
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3 

55 
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CS  a-10,622  hp. 

CS  4-10423  hp. 

CS  5-«,819  hp. 
CS  6-6,224  hp. 

Tot*.-. _.. 

620 

95,064  hp. 

>  All  pipe  to  ba  304nch  outsida  danmar. 
■  All  comprasaors  to  be  oenlntujat-tye  unite  with 
KspowQt  listed  is 


I  is  srte  ratod 
to  account  lor  anScipatad  aievttions  and  ambianl 
Ismperatursa. 

General  ConstnictioD  Prooediires 

The  proposed  faciUties  would  be 
designed,  constructed,  and  operated  in 
accordance  with  all  applicable 
regulations,  including:  49  CFR  Part  192 — 
Transportation  of  Natural  and  Other 
Gas  by  Pipeline,  Mmimum  Federal 
Safety  Standards;  18  CFR  Part  2.69— 
Guidline  to  be  Followed  by  Natural  Gas 
Pipeline  Companies  in  the  Plaiming, 
Clearing,  and  Maintenance  of  Rights-of- 
Way;  and  other  applicable  Federal, 
state,  and  local  r^ulations  and  permit 
requirements.*  • 

Construction  would  begin  with  right- 
of-way  (ROW)  clearing  and  grading. 
Pipeline  loops  in  or  adjacent  to  existing 
ROWs,  such  as  those  proposed  by  PGT 
and  PG&E,  would  generally  require  less 

*  See  tootnole  S. 

*  Beceuse  PGAE  is  not  regulated  by  the  FERC  IS 
CFR  Pan  3M  is  not  applicable  (o  PGAE't  proposed 
facilities. 


clearing  and  grading.  Rotary-wheeled 
ditching  machines,  backhoes,  or  rippers, 
would  be  used  to  excavate  a  sufficiently 
deep  trench.  For  buried  pipelines,  the 
U.S.  Department  of  Transportation 
(DOT)  requires  a  minimum  of  30  inches 
of  cover  in  normal  soils  and  18  inches  in 
consoUdated  rock.  In  populated  areas, 
this  increase  to  36  and  24  inches  of 
cover,  respectively.  Blasting  would  be 
required  when  areas  of  consolidated 
rock  are  encoimtered. 

After  trenching,  the  pipe  would  be 
strung  along  the  ROW,  bent  to  conform 
with  the  bottom  of  the  trench,  and 
welded  and  radiographically  inspected 
in  compliance  with  the  DOTs  Minimum 
Federal  Safety  Standards.  Before  being 
emplaced  in  the  trench,  the  pipe  would 
be  coated  to  inhibit  corrosion.  The  pipe 
would  then  be  placed  in  the  trench  and 
the  trench  would  be  backfilled  with  the 
excavated  material.  Select  backfill 
would  be  used  where  the  trench  was 
excavated  in  rock.  The  ROW  would  be 
restored  to  near-original  contours,  and 
reseeded,  limed,  fertilized,  and  mulched 
in  accordance  with  the  company's 
erosion  control  and  revegetation  plan.  In 
general,  construction  at  any  one  place 
along  the  pipelines  would  take  6  to  8 
weeks  between  the  initial  land 
disturbance  and  the  end  of  restoration. 
Construction  at  new  or  existing 
compressor  station  locations  would  be 
conciurent  with  the  pipeline 
construction. 

The  methods  of  crossing  streams  and 
rivers  would  vary  according  to  specific 
characteristics  such  as  width,  depth, 
fiow,  riverbed  geology  and 
environmental  sensitivity.  As  a  general 
nde.  stream  and  river  crossings  would 
be  constructed  by  opening  a  trench  in 
the  river  bottom  with  a  backhoe  or 
dragline.  Impacts  could  be  minimized  by 
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constructing  diuing  low  flow  periods; 
Special  procedures  may  be  warranted  at 
crossing  that  are  environmentally 
sensitive  (e.g.,  in  scenic  areas,  upstream 
of  public  water  intakes,  in  or  near 
critical  wildlife  of  fishery  habitat). 

Land  Requirements 

PGT  and  PG&E  would  construct  their 
pipeline  loops  adjacent  to  their  existing 
pipelines  in  most  locations.  On  private 
land,  ROW  widths  range  between  15 
and  100  feet.  Many  of  &e  existing 
easements  contain  a  provision  for  the 
installation  of  a  second  pipeline.  Where 
the  existing  ROW  is  100  feet  wide,  no 
new  permanent  ROW  would  be 
required.  However,  PGT  and  PG&E  are 
requesting  an  additional  30  feet  of 
temporary  construttion  ROW.  South  of 
milepost  (MP)  923.8  (the  beginning  of 
Loop  12),  PG&E  proposes  to  acquire 
between  20  and  50  feet  of  additional 
permanent  easement  and  between  IS 
and  40  feet  of  temporary  construction 
ROW.  The  loops  would  be  installed  on 
or  adjacent  to  the  existing  ROWs  for  all 
but  approximately  96  miles.  In  the  areas 
where  the  loops  would  deviate  from  the 
existing  ROW,  the  width  of  the 
construction  ROW  would  very  between 
75  and  105  feet,  while  the  new 
permanent  ROW  would  be  maintained 
at  between  50  and  75  feet,  respectively. 

On  Federal  land,  the  existing 
easements  do  not  have  provisions  for  an 
additional  pipline.  Existing  ROW  widths 
range  between  50  feet  and  100  feet. 
However,  PGT  and  PG&E  propose  to 
place  the  loops  on  the  Federal  ROW 
granted  as  part  of  the  Alaska  Natural 
Gas  Transmission  System  (ANGTS).' 
The  total  width  of  the  two  ROWs 
generally  varies  between  76  and  106 
feet.  In  addition,  the  companies  request 
between  40  and  75  feet  of  temporary 
ROW. 

In  addition  to  the  pipeline  ROW,  PGT 
and  PG&E  would  require  4  acres  for  the 
expansion  of  the  Bend  Compressor 
Station  (MP  472.8)  located  in  Deschutes 
National  Forest  in  Oregon,  and  22  acres 
for  the  additional  compressors  at  the 
Brentwood  Compressor  Station  (MP 
923.8)  located  in  Contra  Costa  County, 
.California. 

Altamont  proposes  to  acquire  a  100- 
foot-wide  construction  ROW,  of  which 
approximately  50  feet  would  be 
maintained  as  permanent  easement.  The 
six  new  compressor  stations  would 
require  8  to  10  acres  each,  while  the 
meter  station  would  be  sited  on  a  2-acre 


•  In  March  1976,  tha  U.S.  Dapt.  of  Iha  Interior 
iatued  the  Final  BIS  for  the  ANGTS.  ROW  granta  to 
croaa  Federal  landa  in  Idaho,  Waahington,  and 
Oregon  were  iaaoed  to  PGT  on  July  22, 19SB  and 
appear  to  remain  operationaL 


plot.  Additional  temporary  work  space 
may  be  required  at  major  river,  road  or 
railroad  crossing,  or  where  similar 
obstacles  are  encountered.  Overall,  the 
proposal  would  dirtctly  affect  an 
estimated  7,580  acres  of  Federal,  state 
and  private  lands  (luring  construction 
and  3,820  acres  during  operation. 

Notice  of  Intent 

On  June  13, 1989,  the  FERC  and  the 
CPUC  entered  into  a  Memorandum  of 
Understanding  to  combine  their  efforts 
to  prepare  an  Environmental  Impact 
Report/Statement  (EK/EIS)  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA)  for  tha  proposed  PGT/ 
PG&E  Expansion  Project.  Recognizing 
then  that  the  application  for  Altamont 
was  to  be  filed  with  the  FERC  in  July 
1989  (and  is  now  in  fact  Hied)  the 
respective  staffs  of  the  FERC  and  the 
CPUC  agreed  to  include  the  Altamount 
Project  into  a  single  EIR/EIS  covering 
both  projects.  The  rationale  for  this  is 
that  the  Altamount  Project  is  an 
alternative  to  the  PGT/PG&E  Expansion 
Project. 

Notice  is  hereby  given  that  the  staff  of 
the  FERC  has  determined  that  approval 
of  either  of  these  projects  would  be  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  pursuant  to 
§  380.6(a)(3)  of  the  FERC's  Rules  of 
Practice  and  Procedure  (18  CFR 
380.6(a)(3)),  and  EI8  will  be  prepared. 
Similarly,  the  staff  of  the  CPUC  has 
determined  that  an  EIR,  as  required  by 
CEQA  will  be  prepared.  This  notice 
serves  as  the  Notice  of  Intent  required 
by  NEPA.  The  FERC  will  be  the  lead 
Federal  agency  and  the  CPUC  will  be 
the  lead  agency  for  the  State  of 
CaUfomia  for  the  preparation  of  the 
joint  EIR/EIS.  Other  states  with 
environmental  laws  similar  to  NEPA 
and  CEQA  may  ultimately  designate  a 
lead  state  agency  to  coordinate  their 
efforts  directly  wifli  the  FERC  as  a 
cooperating  agency.  The  EIR/EIS  will  be 
prepared  by  an  environmental 
consultant  under  oontract  to  the  CPUC 
and  the  joint  supervision  of  both  the 
FERC  and  the  CPUC.  The  contractor 
procurement  process  has  begim  with  the 
issuance  of  a  Requst  For  Proposal  (RFP) 
by  the  CPUC  on  July  10, 1989.  It  is 
expected  that  the  contractor  will  be 
selected  by  late  August  or  early 
September  1989  and  scoping  meetings 
will  be  conducted  during  the  week  of 
September  18, 1989. 

Outline  of  Ptelimiiiary  Environmental 
Issues 

The  EIR/EIS  will  address  significant 


environmental  concerns  that  have  been 
and  will  be  identified  by  the  FERC  and 
CPUC  staffs,  the  environmental 
contractor,  interveners^  other  Federal 
and  state  agencies,  and  individuals  who 
respond  to  this  notice.  These  issues  may 
include,  but  are  not  limited  to: 

Land  Use 
— Impact  on  homes,  tutuie 

development,  and  public  recreation 

areas. 
— Impact  on  National  Forests,  nature 

preserves,  parks,  and  other  public 

interest  areas.  (See  tables  3  and  4.) 
— Use  of  existing  transmission 

corridors. 

Aesthetics  | 

—Effect  of  appearance  of  ROW  and 
aboveground  facilities  on 
residential  and  scenic  areas. 

Pipeline  Safety 

— ^Possibility  of  pipeline  rupture. 
Cultural  Resources 
— ^Effect  of  the  project  on  properties 
listed  on  or  eligible  for  the  National 
Register  of  Historic  Places. 

Water  Resources 
— ^Effects  of  construction  on  potable 
water  supplies  and  regional  water 
quality. 

WildUfe 
— Impact  on  fisheries. 
Impact  on  state  and  federally  listed 
threatened  or  endangered  species. 

Vegetation  I 

— Impact  on  wetlands. 
— Short-  and  long-term  effects  of 
clearing,  revegetating,  and 
maintaining  the  ROWs. 

Soils  &  Geology 
— ^Erosion  control  and  revegetation. 
—Effect  on  crop  and  timber 

production. 
— Effects  of  geologic  hazards. 
Air  &  Noise  | 

— Impact  of  new  compressor  stations 

and  modificationi  to  existing 

compressor  stations  on  air  quality 

and  noise  levels. 

Alternatives 
— Pipeline  route  variations  designed 

to  avoid  environmentally  sensitive 

areas. 
— ^Alternative  pipeline  system  designs. 

Specific  mitigating  measures  will  also 
be  considered  in  the  BIR/EIS.  After 
comments  from  this  notice  are  received 
and  analyzed,  and  the  various  issues  are 
investigated,  the  FERC  and  CPUC  staffs 
will  publish  a  Draft  EIR/EIS. 


Federal  Regbter  /  Vol  54.  No.  155  /  Monday.  Auguat  14.  MW  /  Noticee 


Table  3.— PGT/PQaE  Expa»«ion 
Project— POTENTiAUY  SENsmvE 
Areas  on  or  Near  (Withm  0.5  Mae  *) 
THE  Proposed  Route 


\JOOQ  1  (MPs  0.0-«OS) 

ICaniksu  National 

Boundary  COn  10. 

Forsst 

IMoyie  RIvsr  (8 

BoimteyOo.,ID 

creaaingt). 

lUMp  2  (MPs  72.7-106.3) 

lUnikau  National 

Bonner  and  Kootenai 

Fomt 

C08..ID 

Uwp  4  (MPs  225,3- 

255.6) 

Wailuia  HaMit 

Wala  WaRa  Co..  WA 

Mgml.  Unit. 

iuxjp  5  (MPs  277.4- 

410.2) 

John  Day  RiMT/ 

GSUam  and  Shemian 

Canyon. 

Cos..  OR 

Oregon  Trail 

Morrow  Ca.  OR 

Croolted  Riv«r  Nat 

Jetteraon  Co..  OR 

Qrasalands. 

Loop  6  (MPs  410.2- 

505.8)                   I 

Croolwd  River  1^ 

Jefferson  Coi.  OR 

Qrassiands. 

Deschutes  National 

Deschutes  and  Klamath 

Forest 

Cos.,  OR 

Lava  River  CB«ea 

Deachuiaa  Co,  OR 

State  Park*. 

Loop  7  (MPs  505.8- 

612.5) 

Deechutea  NaliofMi 

lOaraamCcOR 

FofWL 

wmema  National 

Klamath  Co..  OR 

Forest 

Loop  8  (MPs  6125- 

694.8) 

Modoc  National 

Modoc  Ca,CA 

Forest 

Long  Bel  Game 

Modoc  and  Sisidyou 

Present. 

O0B.,CA 

Shasta  National 

Siskiyou  and  Shasta 

Forest 

Coa^CA 

Mayfield  loe  Cavet-— 

Siakiyou  Co..  CA 

Pit  River  (Lake 

Shasta  Co.,  CA 

Britton). 

Pacific  Crael  Tral 

Shasta  Co.,  CA 

Lassen  National 

Shasta  Co..  CA 

Forest 

Lnno9(MPs694.»- 
793.3) 

Lassen  National 

Shasta  Co,  CA 

Forest 

Noble  Emigrant  TraH.. 

Shasta  Co,<:a 

TehemeCo^CA 

NWR. 

Tehama  Co,  CA 

Loop  1 1  (MPs  846.4- 

923.8) 

lull-  iigi  B.^^^ 

ijepson  rrairw 

Solano  Co,  CA 

PnUBT/B, 

Sacramento  River 

Sotano  and  Sacramento 

Cos,CA 

San  Joaquin  River. 

Contrs  Costa  Co,  CA 

Loop12(MPs923J- 

1044.0) 

San  Luis  State  Re& 

Merced  Co,  CA 

Area. 

Los  Bancs  Craek  St 

Merced  Co,  CA 

RecArea.*. 

*As  proposed,  these  areas  vnuM  not  be  croesed 
but  are  withm  0.5  rme  of  tne  route. 


Table  4.— Altaaiaiit  Gas  Ttansportatka 
Project  PotentiaUy  Sensitive  Areas  on  or 
Near  the  Proposed  Route 

Upper  Mtssoori  Natknal  WiU  ud  Scenic 

River  Conidor.  CiMttiMn  County.  ftCT 

(MP  09) 
Crow  Indian  ReservatioD,  Carbon  County. 

MT(MP288]* 
Wind  River  Indian  Reservation,  Fremont 

County,  WY  (MP  470}* 
South  Pass  area,  Fremont  Comity.  WY  (MP 

530) 
Seedsliadee  National  Wildlife  Refuge. 

Sweetwater  County,  WY  (K0>  S82)* 

*Aa  propoaed,  these  areas  would  not  be 
crossed  but  are  witliin  0.5  mile  of  the  route. 

Cooperating  Agencies 

The  following  Federal  agencies  are 
requested  to  indicate  whether  they  wish 
to  be  cooperating  agencies  in  the 
preparation  of  the  EIR/EIS  and  to 
designate  one  lead  office  per  agency: 
Advisory  Council  on  Historic 
Preservation  Department  of 
Agricultiu« 

Soil  Conservation  Service 

U.S.  Forest  Service 
Department  of  Commerce 

National  Oceanic  and  Atmospheric 
Administration 
Department  of  Defense 

U.S.  Army  Corps  of  Engineers 
Department  of  Energy 

Office  of  Fossil  Energy 
Department  of  the  Interior 

U.S.  Fish  and  Wildlife  Service 

U.S.  Geological  Survey 

National  Park  Service 

Biu^au  of  Land  Management  ^ 

Bureau  of  Reclamation 
Department  of  State 
Department  of  Transportation 

Federal  Highway  Administration 

Federal  RaUroad  Administration 
Environmental  Protection  Agency 

These  or  any  other  Federal  state,  and 
local  agencies  desiring  cooperating 
agency  status  should  send  a  request 
describing  how  they  would  like  to  be 
involved  to  Ms.  Lois  Cashell.  Secretary, 
Federal  Energy  Regulatory  Commission. 
The  request  should  reference  Docket 
Nos.  CP8»-46(MX)0  and  CP89-1851-O00 
and  should  be  received  by  September  8, 
1989.  An  additional  copy  of  the  request 
should  be  sent  to  the  FERC  project 
managers  identified  at  the  end  of  this 
notice.  Cooperating  agencies  are 
encouraged  to  ptuticipate  in  the  scoping 


*  la  a  letter  to  the  FERC  tUff  dated  February  3, 
1969,  the  Califbmia  State  Office  of  the  BLM 
indicated  that  it  would  be  a  oooperatiiig  agency  and 
would  act  aa  the  lead  BLM  office  for  the  purposes  of 
coordinating  NEPA  comphance  and  for 
adminiateitag  decisions  involving  PCTs  and  PCAE'i 
cxUstiBg  ROW  grants. 


process  and  to  provide  iaSanaatioa  to 
the  lead  agencies.  Cooperating  agencies 
iara  also  welcome  to  fuggest  foniat  and 
ctnlent  modifications  to  facilitate 
ultimate  adoption  of  the  EIR/EIS; 
however,  tlte  lead  agency  wUl  dodda 
what  modifications  will  be  adopted  in 
light  of  production  constraints. 

Comnieot  and  Scoping  Procedure 

Joint  public  scoping  meetings  will  be 
conducted  by  the  FERC  and  the  CPUC 
At  present,  scoping  meetings  are 
planned  for  Antiodi,  California.  Bend, 
Oregon,  and  Spcdiane,  Washington  on 
September  18, 19.  and  20.  respectively, 
for  the  PGT/PG&E  Expansion  Project 
with  concurrently  held  meetings  in 
Riverton.  Wyoming  and  Billings, 
Montana  on  September  18  and  19, 1980, 
respectively,  for  the  Altamont  project 
The  final  dates.  locations,  and  format  of 
the  meetings  will  be  identified  in  a 
subsequent  Federal  Register  notice. 
Requests  to  hold  scoping  meetings  at 
other  locations  will  be  considered  on  the 
basis  of  the  rationale  provided  to 
support  additional  meetings. 

The  scoping  meetings  are  primarily 
intended  to  obtain  input  from  state  and 
local  government  and  the  public.  Federal 
agencies  have  formal  channels  for  input 
into  the  NEPA  process  (including 
separate  meetings  where  appropriate) 
on  an  interagency  basis.  Federal 
agencies  are  expected  to  coordinate 
their  comments  through  the  lead  Federal 
agency  and  not  use  the  scoping  meetings 
for  this  purpose. 

A  copy  of  this  notice  has  been 
distributed  to  Federal,  State,  and  local 
agencies,  public  interest  groups,  and 
parties  to  the  proceeding  before  both  the 
FERC  and  CPUC.  Comments  are 
requested  to  help  identify  significant 
issues  or  concerns  related  to  the 
proposed  actions,  to  determine  the 
scope  of  the  issues  (including 
alternatives)  that  need  to  be  analyzed, 
and  to  identify  and  eliminate  fit>m 
detailed  study  the  issues  which  are  not 
significant  All  comments  recommending 
that  the  EIR/EIS  address  specific 
environmental  issues  should  contain 
supporting  documentation  and  rationale. 
Written  comments  must  be  filed  on  or 
before  September  8, 1989.  reference 
Docket  Nos.  CP89-460-000  and  CP89- 
1851-(XX),  and  should  be  addressed  to: 
Ms.  Lois  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington. 
DC  20426. 

Copies  of  all  comments  shotild  also  be 
sent  to  the  FSRC  project  managers  at 
the  same  address: 
Ms.  Lauren  O'Donnell  (PGT/PG&E 
Expansion  Project] 
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Mr.  Laurence  J.  Sauter  (Altamont 
I^Jecl) 

The  EER/EIS  will  be  mailed  to  Federal 
State,  and  local  agencies,  public  interest 
groups,  interested  individuals, 
newspapers,  libraries,  and  parties  to  the 
proceedings.  A  45-day  conunent  period 
will  be  allotted  for  review  and  comment 
on  the  Draft  EIR/EIS.  After  these 
comments  are  reviewed,  any  significant 
new  issues  investigated,  and 
modifications  made  to  the  Draft  EIR/ 
□S,  a  Final  EIR/EIS  wiU  then  be 
published  by  the  staff  and  distributed. 
The  Final  EIR/EIS  will  contain  the  FERC 
and  CPUC  staiffs'  responses  to 
comments  received  on  the  Draft  EIR/ 
EIS. 

Additional  information,  including 
maps  of  limited  areas  of  the  proposed 
routes,  may  be  obtained  from  Ms. 
Lauren  O'Donnell  at  (202}  357-6874,  Mr. 
Laurence  J.  Sauter,  Jr.  at  (202]  357-B205, 
or  Mr.  Clyde  Murley,  Project  Manager, 
California  Public  Utilities  Commission, 
505  Van  Ness  Avenue,  San  Francisco, 
CA  94102,  at  (415]  557-4027. 

Mailing  Lists 

Organizations  and  individuals 
receiving  this  Federal  notice  have  been 
selected  to  ensure  public  awareness  of 
these  projects  and  public  involvement  in 
the  review  process  under  both  NEPA 
and  CEQA.  The  EK/EIS  will  be  sent 
automatically  to  addressees  on  the 
FERCs  and  CPUC's  official  service  lists 
for  these  projects,  and  to  the  appropriate 
Federal  agencies  and  State 
clearinghouses.  However,  to  reduce 
printing  and  mailing  costs  and  related 
logistical  problems,  the  EIR/EIS  will 
niily  be  distributed  to  those  other 
organizations,  local  agencies  and 
individuals  who  return  the  attached 
appendix  to  this  notice,  preferably 
within  90  days.' 
Linwood  A.  Watson,  Jr. 
Acting. 

[PR  Doa  89-16897  Filed  8-11-89;  8:45  am] 
iNJJNQ  CODE  srir-ev^i 


[Proleet  Na  10860-001] 
AmoM  J.  Wise;  Surrender  of 


August  8. 198a 

Take  notice  that  Arnold }.  Wise, 
Permittee  for  the  proposed  Cape  Fear 
Locks  and  Dams  Nos.  1,  2,  ft  3  Hydro 
Project  No.  10660,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  December  27, 1988, 
and  would  have  expired  November  30, 


■  See  footnote  3. 


1991.  The  project  would  have  been 
located  on  the  Cape  Fear  River  near 
Fayettsville,  Bladea  County,  North 
Carolina.  The  Permittee  cites  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  the  surrender 
request. 

The  Permittee  filed  the  request  on 
June  21, 1989,  and  the  preliminary  permit 
for  Project  No.  10680  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  tliis  notice  unless  that  day  is 
a  Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  Part  4,  may  be  filed  on 
the  next  business  day. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  89-18898  Filed  8-11-89: 8:45  am] 
BOJJNQ  CODE  e717-01-«l 


[Docket  Na  TM89-16-20-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changee  In  FERC  Gas  Tariff 

August  7, 1989.  I 

Take  notice  that  Algonquin  Gas 
Transmission  Conyany  ("Algonquin") 
on  August  2, 1969,  tendered  for  filing,  to 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  the  revised  tariff  sheet: 

Proposod  to  be  effedlva  August  1, 1988 

Second  Alternate  Twenty-seventh  Revised 
Sheet  No.  205 

Algonquin  states  that  pursuant  to 
section  7  of  Rate  Schedule  F-4,  it  is 
fiUng  Second  Alternate  Twenty-seventh 
Revised  Sheet  No.  205  to  concurrently 
track  rate  changes  made  by  its  pipeline 
supplier,  Texas  Eastern  Transmission 
Corporation  ('Texas  Eastern"]  in  the 
service  underlying  Algonquin's  Rate 
Schedule  F-4,  as  set  forth  in  Texas 
Eastern's  Interim  PGA  filing  dated  July 
28, 1989.  The  rate  change  represents  a 
further  decrease  of  20.80  cents  per 
MMBtu  in  the  conunodity  charge  from 
that  originally  filled  for  in  Docket  No. 
TM89-14-20-000  for  a  total  decrease  of 
22.00  cents  per  MMBtu. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  the  affected 
parties  and  interested  state 
commissions. 

Any  person  desbing  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accoidance  with  S§  385.214 
and  385.211  of  the  Commission's  Rules 


and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  14, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  l9ie  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-18898  Filed  S-11-89;  8:45  am] 
■nxMQ  CODE  srir-oi-e 

[Docket  No.  MT88-25-002] 

Black  Marlln  Pipeline  Co.;  Proposed 
Changee  In  FERC  Gas  Tariff  Pursuant 
to  Order  Na  497 


August  7, 1989. 

Take  notice  that  on  July  31, 1989, 
Black  Marlin  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  1 250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheet: 

Ist  Revised  Sheet  No.  220 

Black  Marlin  asserts  that  such  revised 
tariff  sheet  is  being  submitted  in 
compliance  with  §  25ai6(d](2]  and 
contains  revisions  to  Black  Merlin's 
shared  operating  personnel  and 
procedures  regarding  complaints. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  August  21, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determming  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Linwood  A.  Watson,  Jr.,  | 

Acting  Secretary. 

[FR  Doc.  89-18853  Filed  Ml-89;  8:45  am] 
BNJJNQ  CODE  tri7-01-M 


[Docket  Na  MT8S-29-005] 

Florida  Gas  Transmission  Co; 
Proposed  Changes  in  FERC  Gas  Tariff 
Pursuant  to  Order  Na  497 

August  7, 1989. 

Take  notice  that  on  July  31. 1989, 
Florida  Gas  Transmission  Company 
(FGT]  tendered  the  following  tariff 
sheets  for  filing  in  the  captioned  docket 
pursuant  to  Order  No.  497  and  S  250.16 
of  the  Commission's  Regulations  as  part 
of  ite  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheet: 

2nd  Revised  Sheet  No.  52D 
1st  Revised  Sheet  No.  571 

FGT  asserts  that  such  revised  tariff 
sheet  is  being  submitted  in  compliance 
with  §  250.16(d)(2]  and  contains 
revisions  to  FGTs  shared  operating 
personnel  and  procedures  regarding 
complaints. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  August  21, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commision  and  are  available  for  pubHc 
inspection. 
Linwood  A.  Wataon,  Jr.. 
Acting  Secretary. 

[FR  Doc.  89-18954  Filed  &-11-89: 8:45  am] 
Btuwa  oooE  t7ir-oi-ii 


[Docket  Na  TA8e-1-59-003] 
Northern  Natural  Qaa  Cc;  Hlbig 

August  7, 1989. 

Take  notice  that  on  July  31, 1980, 
Northern  Natural  Gas  Company 
(Northern)  filed  revised  Schedule  Dl,  06. 
WP 1  detailing  impaid  accruals  older 
than  three  years  and  providing 
justification  for  inclusion  of  such 
accruals  in  Accoimt  191. 

Northern  states  that  this  filing  is  made 
pursuant  to  Letter  Orders  issued 
December  30, 1988  and  July  14, 1989. 

Northern  requests  approval  to 
continue  reception  of  these  unpaid 
accruals  over  three  years  old  as 
purchased  gas  costs  in  its  rates  in 
compliance  with  S  154.305(f)  of  the 
Commission's  regulations. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eneigy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  m  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  and  385.211 
(1986)].  All  such  protests  should  be  filed 
on  or  before  August  14, 198i9.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  that  are  abeady  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Linwood  A.  Watson,  Ju 
Acting  Secretary. 

[FR  Doc.  89-18955  Filed  8-11-89;  8:45  am] 

■aUNQ  CODE  B717-01-M 


[Docket  Na  RP89-136-004] 

Northern  Natural  Gas  Ca,  Division  of 
Enron  Corp.;  Proposed  Changes  In 
FERC  Gas  Tariff 

August  7. 1989. 

Take  notice  that  Northern  Natiu^ 
Gas  Company,  Division  of  Enron  Corp., 
(Northern)  on  July  31, 1989,  tendered  for 
filing  proposed  changes  to  its  FERC  Gas 
Tariff. 

Northern  states  that  this  filing  is  being 
submitted  pursuant  to  the  terms  and 
conditions  set  forth  in  the  Commission's 
order  issued  on  July  14, 1989  in  the 
above  proceeding.  An  effective  date  of 
May  1, 1989  has  been  requested  for  this 
filing. 

Northern  further  states  that  copies  of 
this  filing  were  served  upon  Northern's 
customers,  parties  to  this  proceeding 
and  all  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  §§  385.214  and  385.211  of  this 
chapter.  All  such  protests  should  be 
filed  on  or  before  August  14, 1989. 
Protests  will  be  considered- by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Persons  that 
are  already  parties  to  this  proceeding 
need  not  file  a  motion  to  intervene. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lin¥raod  A.  Watson,  Jr., 

Acting  Secretary, 

[FR  Doc.  89-18900  Filed  8-11-80;  8:45  am] 

■HJJNQ  OOOE  C717-ai-« 

Northern  Natural  Gas  Ca;  Division  of 
Enron  Corp^  Proposed  Changee  in 
FERC  Gee  Tariff  Pursuant  to  Order  Na 
497 

August  7, 1988. 

Take  notice  that  on  July  31. 1989, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.,  tendered  the 
following  tariff  sheets  for  filing  in  the 
captioned  docket  pursuant  to  Order  No. 
497  and  §  250.16  of  the  Commission's 
Regulations  as  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  the 
following  tariff  sheets: 

3rd  Revised  Sheet  No.  52f.ig 
3rd  Revised  Sheet  No.  52f.20 

Northern  asserts  that  such  revised 
tariff  sheets  is  being  submitted  in 
compUance  with  {  250.16(d](2]  and 
contains  revisions  to  Northern's  shared 
operating  personnel  and  procedures 
regarding  complaints. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  1X2  20426,  in  accordance 
with  18  CFR  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  August  21, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  die 
Commission  and  are  available  for  public 
inspection. 
linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-18956  Filed  8-11-89;  8:45  am] 
MLLiNO  cooE  srir-oi-n 


[Docket  No.  RP8S-215-000] 

Southern  Natural  Gee  Co. 
Changee  in  FERC  Gee  Tariff 


August  7. 1989. 

Take  notice  that  on  July  31, 1980, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  certain 
tariff  sheets  with  a  proposed  effective 
date  of  September  1. 1989. 

Southern  states  that  the  proposed 
tariff  filing  is  being  made  in  compUance 
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with  the  terms  of  the  Stipulation  and 
Agreement  in  Bear  Creek  Storage 
Company,  Docket  No.  RPW-S8,  and  the 
Conunission's  order  approving  the 
Stipulation.  Southern  further  states  that 
the  proposed  tariff  sheets  reflect  an 
overall  reduction  in  Southern's  rates  of 
approximately  $5.6  million  annually 
based  on  the  flowthrough  of  the 
reduction  in  rates  charged  to  Southern 
by  Bear  Creek  Storage  Company  in 
accordance  widi  the  terms  of  the 
aforesaid  Stipidation  and  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214, 
385.211  (1988)).  All  such  motions  or 
protests  should  be  filed  on  or  before 
August  14, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  WatsoB,  )r., 
Acting  Secretary. 

[FR  Doc.  89-18901  Filed  &-11-89: 8:45  am] 
WLUNO  coot  STtr-w-a 

[DodcM  Ma  MTW-MHNM] 

Trantweetam  npeHne  Co;  Propoeed 
Ctianget  in  FERC  Gaa  Tariff  Pursuant 
to  Order  No.  497 

August  7, 1968. 

Take  notice  that  on  July  31. 1989, 
Transwestera  Pipeline  Company 
tendered  the  following  tariff  sheets  for 
filing  in  the  captioned  docket  pursuant 
to  Order  No.  497  and  i  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  Na  1.  the  following  tariff  sheet: 

3rd  Revised  Sheet  No.  30F 
3rd  Revised  Sheet  No.  30G 
2nd  Revised  Sheet  No.  34F 
3rd  Revised  Sheet  No.  34F 

Transwestem  asserts  that  such 
revised  tariff  sheet  is  being  submitted  in 
compliance  with  S  250.16(d)(2]  and 
contains  revisions  to  Transwestem's 
shared  operating  personnel  and 
procedures  regarding  complaints. 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  slKMild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 


Washington,  DC  20426,  in  accordance 
with  18  CFR  S9  385.114  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  August  21, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  ]r„ 
Acting  Secretary. 
[FR  Doc.  89-18957  Filed  8-11-89;  8:45  am] 

BtUMQ  CODE  e717-01-«i 


[Docket  Na  RP89-13»403] 

United  Gas  Pipe  Line  Co^  Compliance 
niing 


August  7, 1989. 

Take  notice  that  on  July  31, 1989, 
United  Gas  Pipe  Line  Company  (United} 
submitted  for  filing  the  following  tariff 
sheets  and  workpapers  in  response  to 
the  Commission's  July  20, 1989  Letter 
Order  (July  20,  1986  Order)  in  RP88- 
27  et  al. 

Effective  April  1, 1988. 

Substitute  Second  Revised  Sheet  No.  4-Gl 
Substitute  Second  Revised  Sheet  No.  4-H 
Substitute  Second  Revised  Sheet  No.  4-1 
Substitute  Second  Revised  Sheet  No.  4-] 
Substitute  Second  Revised  Sheet  No.  4-K 
Substitute  Original  Sheet  No.  4-L 

United  states  that  the  filing  will  be 
served  upon  all  parties  listed  on  the 
official  service  list  la  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  N.  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Si  385.214 
and  385.211  of  the  Commission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  Atgust  14. 1989. 

Protests  will  be  considered  by  the 
Commission  in  determining  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and 
available  for  public  inspection. 

Linwood  A.  Wataon,  )t^ 

Acting  Secretary. 

[FR  Doc.  89-18902  Filed  8-11-89;  8.-4S  am] 
BILUNQ  coot  f717-«1-M 


[Docket  Na  RP89-147-0W] 

United  Gas  Pipe  Line  Cto.;  Compliance 
Filing 

August  7, 1989. 

Take  notice  that  on  July  31, 1989, 
United  Gas  P^ie  Line  Company  (United] 
submitted  for  filing  the  following  tariff 
sheets  and  certain  worlqwpers  with 
narrative  descriptions  is  response  to  the 
Commission's  July  21, 1989  Letter  Order 
(July  21. 1989  Order)  in  this  proceeding. 
The  Tariff  Sheets  and  woricpapers  are 
also  consistent  with  the  Commission's 
July  20. 1989  Order  July  20, 1989  Order) 
in  Docket  No.  RP88-27  at  al 

Effective  May  1, 1989: 

Second  Sabstitute  Original  Sheet  No.  4-M 
Second  Substitute  Original  Sheet  No.  4-N 
Second  Substitute  Original  Sheet  No.  4-0 
Second  Substitute  Original  Sheet  No.  4-P 
Second  Substitute  Original  Sheet  No.  4-Q 
Substitute  Original  Sheet  No.  4-Ql 
Second  Substitute  Original  Sheet  No.  4-R 

United  states  that  the  filing  will  be 
served  upon  all  parties  listed  on  the 
official  service  list  in  this  proceeding. 

Any  person  desiring  Id  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  N.  Capitol  Street  NB.,  Washington, 
DC  20426,  in  accordance  with  §S  385.214 
and  385.211  of  the  Comaiission's 
regulations.  All  such  protests  should  be 
filed  on  or  before  Augtist  14, 1989. 

Protests  will  be  considered  by  the 
Commission  in  determising  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceedings.  Persons  that  are  already 
parties  to  this  proceeding  need  not  fUe  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr.,     i 
Acting  Secretary.  \ 

[FR  Doc.  89-18903  Filed  8-11-89;  8:45  am] 
MLUNQ  CODE  S717-01-M 


Office  of  Energy  Research 

Special  Research  Grant  Program 
Notice  89-7A;  Global  survey  of  Carbon 
Dioxide  in  ttw  Ocean 

agency:  Department  of  Energy,  (DOE). 
action:  Amendment  to  Special 
Research  Grant  Notice  (SRGN)  89-7: 
Global  Survey  of  Carbon  Dioxide  in  the 
Ocean  (published  in  the  Federal  Reg^ter 
on  Thursday,  July  20, 1989,  Vol.  54,  No. 
138). 

SUMMARY:  This  announcement  amends 
the  Special  Research  Grant  Notice  89-7: 
Global  Survey  of  Carbon  Dioxide  in  the 
Ocean  (Federal  Re^tetsr/Vol.  54,  No. 
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138,  pubUshed  on  Thursday,  July  20, 
1989).  This  amendment  extends  the 
application  submittal  dates  to  October 
18, 1989  for  all  provisions  of  SRGN-89-7. 

According  to  the  current  schedule  for 
the  first  U.S.  Worid  Ocean  Circulation 
Experiment  Hydrographic  Program,  the 
first  cruise  will  be  in  the  Pacific  Ocean 
and  will  include  two  hydrographic 
sections.  The  sections  will  be  along  150* 
W.  from  80*  N  to  70*  S.  and  along  90*  W. 
from  15°  N  to  70'  S.  The  duration  of  the 
cruise  will  be  approximately  140  days  at 
sea,  and  it  will  not  start  before  October 
1990,  rather  than  January  1990  as 
previously  indicated.  Because  of  this 
change  in  the  FY  1990-91  schedule,  the 
deadline  for  grant  appUcations  for  at-sea 
COi  measurements  and  replicate  total 
carbon  dioxide  (COs)  analyses  by 
precision  manometry  at  land-based 
laboratories  is  extended  to  October  18. 
1989.  Although  other  cruises  will  occur 
in  FY  1991  and  beyond,  the  schedule  for 
those  cruises  is  tnitative  at  this  time.  All 
other  provisions  of  SRGN-89-7  are  as 
originally  annotmced. 

Any  organization  which  has  already 
submitted  an  application  in  response  to 
SRGN-89-7  can  request  that  the 
application  be  returned  for  revision  and 
resubmission. 

ADOREM:  Completed  applications 
referencing  Pn^am  Notice  89-7  should 
be  forwarded  to:  U.S.  Department  of 
Energy.  Division  of  Acquisition  and 
Assistance  Management,  Office  of 
Energy  Research.  ER-64,  Room  G-232. 
Washington,  DC  20545. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Dr.  Ari  Patrionos,  Carbon  Dioxide 
Research  Program,  Office  of  Health  and 
Environmental  Research,  ER-74, 
Washington,  DC  20545,  (301)  353-3213. 

Issued  in  Washington,  DC,  on  August  2. 
1989. 

D  J).  Mayfaew. 

Deputy  Director  for  Management.  Office  of 
Energy  Research. 

[FR  Doc.  88-18976  Filed  8-11-88: 8:45  am] 


Office  of  FossH  Energy 
[PE  Docket  Na  89-32-NG] 

Gulf  Energy  Martceting  Co.;  Order 
Granting  Blanket  Authorization  to 
Export  Natural  Gas 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  order  granting  blanket 
authorization  to  export  national  gas  to 
Mexico. 


notices  that  it  has  issued  an  order 
granting  Gulf  Energy  Marketing 
Company  (Gulf  Energy]  blanket 
authorization  to  export  natural  gas  from 
the  United  States  to  Mexico,  llie  order 
issued  in  ERA  Docket  No.  89-32-NG 
authorizes  Gulf  Energy  to  export  up  to 
105  Bcf  of  domestic  gas  for  short-term 
and  spot  market  sales  over  a  two-year 
period  beginning  on  the  date  of  first 
delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room  3F-OS6, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is  open 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

Issued  in  Washington,  DC,  August  2, 1989. 
Coastanoe  L  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Programs.  Off  ice  of  Fossil  Energy. 
[FR  Doc.  89-18973  Filed  fr-11-89;  8:45  am] 
I  OOOC  S4fO-01-« 


[FE  Docket  Na  ••-43-NQ] 

Natural  Gas  Cioarlnghouse; 
Application  to  Amend  and  Extend 
Blanket  Authorization  to  import  and 
Export  Natural  Gaa 

aqency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

ACTION:  Notice  of  application  to  amend 
and  extend  blanket  authorization  to 
import  and  export  natural  gas. 


r.  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 


r.  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  11, 1989, 
of  an  application  filed  by  Natural  Gas 
Cleariiighouse  (NGC)  for  blanket 
authorization  to  amend  and  extend  its 
existing  blanket  authorization  to  import 
Canadian  natiu-al  gas.  Specifically,  NGC 
requests  blanket  authorization  to  import 
up  to  600  Bcf  of  gas,  including  liquefied 
natural  gas  (LNG),  from  Canada, 
Mexico,  and  other  countries,  and  to 
export  up  to  130  Bcf  of  gas,  including 
LNG.  to  Mexico,  Canada,  and  other 
countries,  over  a  two-year  term 
beginning  on  the  date  of  first  delivery  of 
imported  or  exported  natural  gas  or 
LNG.  NGC  intends  to  utilize  existing 
pipeline  and  LNG  facilities  for  the 
processing  and  transportation  of  the 
volumes  to  be  imported  or  exported  and 
to  submit  quarterly  reports  detailing 
each  transaction. 

The  application  was  filed  under 
section  3  of  the  Natural  Gas  Act  and 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  Protests,  motions  to 


intervene,  notices  of  intervention  and 
written  comments  are  invited. 
DATE:  Protests,  motions  to  intervene,  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  13, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Duchaine,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  3H-087. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585.  (202)  586-8233. 

Diane  Stubbs,  Natural  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-6667. 

SUPPLEMENTARY  INFORMATION:  NGC,  a 
Colorado  general  partnership,  and  the 
successor  in  interest  to  Natural  Gas 
Clearinghouse  Inc.,  holds  an  existing 
two-year  blanket  authorization  to  import 
up  to  1  Bcf  per  day  of  Canadian  gas 
through  October  31, 1989.  This 
authorization  was  issued  in  ERA  Docket 
No.  87-39-NG  (DOE/ERA  Opinion  and 
Order  No.  198,  October  20, 1987).  If  NGC 
is  granted  the  authority  requested  in  this 
docket,  such  authorization  will 
supersede  its  existing  authorization  on 
the  effective  date  of  issuance  of  a  final 
order  here,  provided  the  order  is  issued 
prior  to  the  expiration  date  of  its 
existing  authorization. 

Under  the  import  authority  sought, 
NGC  contemplates  purchasing  natural 
gas  from  a  variety  of  foreign  suppliers 
and  reselling  those  supplies  to  various 
purchasers,  including  local  distribution 
companies,  pipelines,  and  commercial 
and  industrial  end-users.  Under  the 
export  authority  sought,  NGC  proposes 
to  secure  natural  gas  bom  a  variety  of 
domestic  suppliers  and  resell  the  gas  to 
customers  outside  the  United  States. 
NGC  would  import  and  export  natural 
gas  and  LNG  both  for  its  own  accoimt  as 
well  as  for  the  accounts  of  others. 

NGC  states  that  currently  it  is 
negotiating  arrangements  to  export 
natural  gas  to  Canada  and  Mexico,  but 
is  requesting  the  flexibility  to  enter  into 
agreements  for  the  importation  and 
exportation  of  natural  gas  and  LNG  to 
Csinada  and  Mexico  as  well  as  other 
similarly  situated  countries.  NGC 
asserts  that  the  specific  terms  of  each 
import  and  export  arrangement  would 
be  negotiated  on  an  individual  basis  at 
market  responsive  prices. 

In  support  of  its  appUcation,  NGC 
asserts  that  the  proposed  imports  will 
make  competitively  priced  gas  available 
to  U.S.  markets  while  the  short-tenn 
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nature  of  the  transactions  will  minimize 
the  potential  for  undue  long-term 
dependence  on  foreign  sources  of 
energy.  With  regard  to  the  proposed 
exports,  NGC  states  that  the  exported 
volumes  would  be  incremental  to  the 
needs  of  current  purdiasers  and  that  the 
sale  of  the  gas  would  benefit  domestic 
producers  as  well  as  result  in  a 
reduction  of  die  current  excess  domestic 
natural  gas  supply,  generate  income, 
and  reduce  the  U.S.  trade  deficit. 

NGC  requests  expedited  treatment  of 
its  application.  A  decision  on  NGC's 
request  for  expedited  treatment  will  not 
be  made  until  all  responses  to  this 
notice  have  been  received  and 
evaluated. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22. 19B4).  In  reviewing 
natural  gas  export  applications,  the 
domestic  need  for  thie  gas  to  be  exported 
is  considered,  and  any  other  issue 
determined  to  be  appropriate  in  a 
particular  case.  Parties  that  may  oppose 
this  application  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  as  set  forth  in  the 
policy  guidelines  for  the  requested 
import  authority,  atid  on  the  domestic 
need  for  gas  the  applicant  proposes  to 
export  As  noted  above,  the  applicant 
asserts  that  import  and  export 
arrangements  transacted  under  the 
requested  authority  will  be  competitive, 
and  that  there  is  no  current  need  for 
domestic  gas  that  woxild  be  exported 
under  the  proposed  short-term 
arrangements.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  these  assertions. 

All  parties  should  be  aware  that  the 
approval  of  this  appUcation  may  permit 
the  import  or  export  of  natural  gas  or 
LNG  at  any  international  border  point 
where  existing  transmission  or 
processing  fadlities  are  located. 

NEPA  CompUanca 

The  DOE  has  determmed  that 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA),  42 
U.S.C  4321,  etaeq,,  can  be  accompUshed 
by  meant  of  a  categorical  exclusion.  On 
March  27. 1968,  the  DOE  published  in 
the  Fodenl  Ksgiatar  (54  FR  12474]  a 
notice  of  amendments  to  its  guidelines 
for  compliance  with  NEPA.  In  that 
notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 


not  involving  new  oonstruction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  majtn*  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicatiqg  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  oo  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Conunent  Piocedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  procedural 
action  to  be  taken  on  the  application. 
All  protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  must  meet  the  requirements 
that  are  specified  by  the  regulations  in 
10  CFR  Part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t.  September  13. 1989. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  isiue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 


that  are  relevant  and  material  to  a 
decision  and  that  a  tried-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  partfes  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  NGC's  application  is 
available  for  inspectioo  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.,  and  4:30  p.in..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  August  2, 1989. 
Constance  L.  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Progranw.  Office  of  Fossil  Energy. 
[FR  Doa  89-18974  Filed  8-11-89;  8:45  am] 
BILUNQ  COOE  e4S»-01-M 


[FE  Docket  No.  89-23-fMl] 

Washington  Natural  Qas  Co^  Order 
Granting  Authorizatiofi  to  Import 
Natural  Gas  From  Canada 

agency:  Department  of  Energy,  Office  of 
Fossil  Enei^gy. 

action:  Notice  of  order  granting 
authorization  to  import  natural  gas  from 
Canada. 

summary:  The  Office  of  Fossil  Energy 
(FE]  of  the  Department  of  Energy  (DOE] 
gives  notice  that  it  has  issued  an  order 
granting  Washington  Natural  Gas 
Company  (Washington  Natural] 
authorization  to  import  natural  gas  from 
Canada.  The  order  issued  in  FE  Docket 
No.  89-23-NG  authoriaes  Washington 
Natural  to  import  up  to  25,000  MMBtu 
(24,038  Mcf)  per  day  of  natural  gas  over 
a  15-year  period  fi-om  November  1, 1989, 
to  October  31,  2004. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  Oie  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202]  56ft-e47a  The  docket  room  is  open 
between  the  hours  of  8(00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC  August  7, 1989. 
Constance  L.  Buckley. 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  8B-18975  Filed  8>ll-89;  8:45  am] 
BILUNQ  COOC  MSO-OMI 
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Offices  of  Hearings  and  ippseii 

Cases  Filed  With  Vie  Office  of 
Heariiigs  and  Appeals;  Wssk  of  May  5 
Througli  May  12, 1999 

During  the  Week  of  May  5  through 
May  12, 1969.  the  appeals  and 
applications  ftn*  exception  or  other  relief 
listed  in  the  Appendix  to  tint  Notice 
were  filed  with  the  Office  of  ifearhigs 


and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205.  any  peraon  who  will  be 
aggrieved  by  Ae  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  puiposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  dete  of 

pubhcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  AD  such 
comments  shall  be  filed  with  tiie  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  }uly  28,  vam. 
Ge«se  B.  Breznay, 
Director,  Office  t^  Hearings  and  Appeals. 


U8T  Of  Cases  Received  by  the  Office  of  Hearmgs  and  Appeals 

[Week  of  May  5  through  May  12, 19891 


Date 


Mays.  1989... 
May  8,  1989... 


May  12. 1989 


May  12, 1988 


May  12. 1989. 


May  12. 1980- 


May  12, 1989. 


Name  and  location  of  appkcanl 


Bartkuc  01  Company,  BouMar,  CO.. 


Paatar  Martwino  Company.  Waahington,  DC.. 


Beacon/San  Lucm  Stops,  HartCn,  KY . 


Economic  RaguMoiy  AdmMstation/Kem  01  A 
RaMng  Coinpany.  Washinglon,  DC. 


Larry  D.  OalpM.  Loa  Angolas.  CA. 


Knola  Acton  Aoiact,  Afeiany,  NY. 


TASmleB  Oriing  Company.  Washington.  DC.. 


CaaaNo. 


KEE-0178 


KEF-0134 


RR238-1 


KRZ-0S27 


KRD-0521 


KFA-0287 


KEF-0135 


Typa  of  SMbmMon 


Exoaptton  to  the  raportfeig  raqulramenla.  If  granted:  BareoM  01 
Company  would  not  ba  ivquiMd  to  «a  Form  EIA-7828.  "ft*- 
•aOar/Raiailarf '  Monthly  PMolaum  Praduds  Saiaa  Raport." 

Implementation  of  special  refund  piocedurea.  If  granted:  The  Oflloe 
of  Ilaai1ng»  and  Appeals  would  linplanwiil  Special  Refund  Pro- 
ooduras  pursuant  to  10  CFR  P«t  20S.  Subpart  V.  in  connaclon 
wi8)  the  eettlement  agreement  between  Paatar  MaiuMiim  Oom- 
pany  and  the  DOE. 

Request  (or  modification/reacission.  If  granted  The  Aprt  17,  1989 
Dadaion  and  Order  laauad  to  San  Lucas  Track  Slops  wouM  ba 
modified  ragardkig  the  Ann's  appMcaMon  tor  refund  sutanMed  in 
the  Beacon  Oil  Rafand  ftooeading. 

Martoculoiy.  (f  granted:  The  Propoead  Remedial  Order  issued  to 
Kem  01  a  Refining  Company  (Case  Na  KRO-0520)  wouU  be 
modHied  to  add  V)  additional  Steoiy  of  Hbaiy  and  to  reduce  «w 
amount  of  overchargaa. 

Motion  for  dtecowery.  H  granted:  Discowsry  woiM  be  granted  to 
Larry  D.  Oelpit  in  connection  with  9m  Statement  of  ObiecSans 
submitted  in  response  to  the  Propoead  RemedM  Order  issued  to 
Lsiry  D.  Delpit  (Caaa  No.  KRO-0520). 

Appeal  of  an  information  request  denial.  If  granted-  Tlte  Apr!  7, 
1989  Freedom  of  Infonnalion  Request  Denial  isauad  ty  tw 
OfRce  of  Naval  Reactors  would  t)e  readndad,  and  Knots  Action 
rrofan  wouio  rsoawe  acoeas  v  oocumens  retateo  to  acDviaes 
at  the  Knolls  Atomic  Power  Laboratory. 

Implomentallon  of  special  rslund  procedures.  If  granted:  Tlia  OHtae 
o(  Hearings  and  Appeals  would  sapiamani  Special  Daknl  Pio- 
oaduree  pursuant  to  10  CFR  Part  205,  Subpart  V.  in  connection 
wftti  an  Aprt  21,  1989  Consent  Ortlar  urtvch  the  DOE  entered 
into  with  Tii-Servioe  DriKng  Company. 


Refund  AppucA-noNS  Received 

[Weak  of  May  5  to  May  U  1989] 

Date 
received 

Name  off  refund 
^  rehmd  i«)p«ceni 

CaaaNo. 

5/04/89 

Thomas  P.  ReUy 

Sa  Lepley's  Gulf 

CaCQulf.  .    

Don's  GuN 

OwenaGuR 

DtckBagga 
riiiwi  ii 

RF40-3710 

RF300-10804 

RF300-10803 

RF300-10802 

RF300-10801 

RF300-10eOS 

5/08/89        _ 

6/08/89 

5/08/89 

5/08/89 

5/08/89 

5/08/89 

5/08/89 

5/08/89 

5/08/89 

Gas  Sarrioa.  Inc 

Tann-PennOICo. 

Kan-waOIOo.,lnc... 
Irving  Schullz  a  Co.. 

mc. 

SuHvwiOICo    - 
Adams  Resources  a 

cfWfQy,  Inc. 
Barrow  01  Ca,  mc .... 

Service.  Inc 

NrMmrs  GuH 

RF30O-1CeO6 
RF115-8 
RF115-9 
RF1 15-10 

5/08,'89  .  . 
6/10/89 

5/10/89 

5/10/89  

1^/11/^ 

RF314-28 
RF313-147 

RF314-29 

RFsoo-ioeoe 

RF313-148 
RF300-10807 

5/11/89  

Refund  Applications  Received— 
Continued 

[Week  of  May  5  to  May  12. 19891 


Dato 
roc8iv0d 

Nameofrekvid 

prooeedkig/name  of 

Case  No. 

5/11/88 

YuskaOICo 

RF31 0-340 

5/11/89 

CenMDuBois 
Vans,  Inc. 

RF300-10810 

5/11/89 

United  Tool  a  Die 

RF30O-10811 

5/11/89 

P«lucah 

RF300-10ei2 

6/11/89_.. 

Wsyns  MKt  Co^  InCj. 

RF300-10809 

5/11/89 

Cantor. 

RF31S-148 

5/12/89      -H 

HtWOBW  wlQWn.M.H». 

RF313-148 

5/12/89 

A.N.Ruec»ie 
DiatrtMbngCo.     . 

RF300-10813 

5/05/89 

Cnide  ol  refund 

RF272-75470 

amiS/12/ 

thra 

89. 

WOBWVO. 

PFzn- 

75480 

5/05/89 

Atlantk:  RichfieU 

RF304-9250 

thra  5/12/ 

refund 

thra 

89. 

reoawadi 

RF304- 
8284 

Refund  Applications  Received— 
Continued 


[Week  of  Mey  5  to  May  12. 1989] 

Date 
r80oiv6d 

Name  off  refund 

prooeedng/neme  of 

CaaaNa 

rehjnd  «ipScar< 

6/05/89 

Shel  01  refund 

RF315-5688 

thro  5/12/ 

applications 

thro 

89. 

received. 

RF315- 
5814 

5/05/89 

Ex»n  refund 

RF307-9e40 

«wu5/12/ 

appicaltonB 

thro 

89. 

received. 

RF307- 
9952 

[FR  Doc  8S-1S977  FUed  S-ll-SS;  8:45  am] 
BNJJUa  OOBE  •4i»«1-« 
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Office  of  HeerinQe  end  < 
jRipleiiiefiMlon  of  Special  Refund 


v:  OfBce  of  Hearings  and 
Appeals.  Department  of  &iergy. 
action:  Notice  of  implementation  of 
■pedal  refund  procedures. 


:  The  OfBce  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  for 
disbursement  of  385,000  obtained  as  a 
result  of  a  Stipulation  and  Agreed  Final 
Judgment  i^iich  the  DOE  entered  into 
with  McClure  Oil  Company  (McClure].  a 
reseller  of  motor  gasoline,  diesel  hiel 
and  propane  located  in  Oklahoma.  The 
money  is  being  held  in  escrow  following 
the  settlement  of  enforcement 
proceedings  brought  by  the  DOE's 
Economic  Regulatory  Administration. 
DAT!  AND  ADOMU.  Applications  for 
Refund  from  the  McClure  escrow  fund 
must  be  filed  in  duplicate  and  must  be 
received  on  or  before  November  13, 
1989.  All  applications  for  Refund  from 
this  escrow  fund  should  refer  to  Case 
Number  KEF-0009  (McClure  Oil 
Company)  and  should  be  addressed  to 
the  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
ran  nNrmni  inwwmathhi  contact: 
Rebecca  C  Rogers,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202]  586-6602. 

tUPniMBfTAIIV  INFOWMATION.  In 

accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
POE),  10  CFR  20S.282(c),  notice  is 
hereby  given  of  the  issuance  of  the 
Decision  and  Order  set  out  below.  The 
Decision  relates  to  a  Stipulation  and 
Agreed  Final  Judgment  entered  into  by 
the  DOE  and  McClure  Oil  Company  that 
settled  all  claims  and  disputes  between 
the  firm  and  the  DOE  regarding  the 
firm's  compliance  with  federal  price 
regulations  In  its  sales  of  motor  gasoline, 
diesel  fuel  and  propane  during  the 
period  November  1, 1973,  through  March 
31, 1974  (the  Judgment  period).  A 
Proposed  Decision  and  Order  tentatively 
establishing  refund  procedures  and 
soliciting  comments  from  the  public 
concerning  the  distribution  of  the 
McClure  escrow  fund  was  issued  on 
January  23. 1980. 54  FR  4066  (January  27, 
1969). 

The  Decision  set  forth  procedures  and 
standards  which  the  Office  of  Hearings 
and  Appeals  (OHA)  of  the  DOE  has 
formulated  to  distribute  the  contents  of 
the  escrow  account  pursuant  to  die 
Judgment.  OHA  has  determined  that  the 


escrow  fund  should  be  distributed  to 
firms  and  individuals  that  purchased 
motor  gasoline,  diasel  fuel  and/or 
propane  from  McClure  during  the 
Judgment  period.  la  order  to  obtain  a 
refund,  each  claimant  will  be  required  to 
submit  a  schedule  of  its  monthly 
purchases  of  those  products  from 
McClure  and  to  demonstrate  that  it  was 
injured  by  McClure's  alleged  regulatory 
violations.  The  specific  requirements  for 
proving  injury  are  set  forth  in  the 
following  Decision  and  Order. 
Applications  for  Refund  will  now  be 
accepted  provided  they  are  filed  in 
duplicate  and  received  no  later  than  90 
days  after  publication  of  this  Decision 
and  Order  in  the  Federal  Register. 

Residual  funds  ia  the  escrow  account 
will  be  distributed  in  accordance  with 
the  provisions  of  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  of  1986,  Public  Law  No.  99-509,  Titie 

m. 

Dated:  August  4, 19B9. 
TlioinaflO.  Mum. 

Acting  Director,  Offioe  of  Hearings  and 
Appeals. 

Dediioa  and  order  of  the  Department  of 


In^lementation  of  Special  Refimd 
Procedures 

Name  of  Firm:  McClure  Oil  Company 
Date  of  Filing:  November  19, 1965 
Case  Number  KEP-0009 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Admdnistration 
(ERA)  may  request  that  Uie  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  DOE  regulations.  See  10 
CFR  part  205,  Subpart  V;  see  also,  Office 
of  Enforcement,  9  DOE  ^  82,553  (1982); 
Office  ofEnforceotent,  9  DOE  \  82,508 
(1981)  and.  Office  of  Enforcement.  8 
DOE  1 82.597  (1981).  On  November  19, 
1965,  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  to  distribute  funds  received 
from  McClure  Oil  Company  (McClure) 
under  the  terms  of  a  Stipulation  and 
Agreed  Final  Judgement  (Judgment) 
dated  January  30, 1985.*  In  its  Petition, 
the  ERA  requests  that  the  OHA 
establish  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
die  alleged  regulatory  violations  that 
were  settled  in  the  McClure  Judgment 


'  TIm  Ittd^mmt  r«tol«ed  all  mattsn  in  dispute 
ariaing  from  a  June  2,  IttTf  Remedial  Order  issued  to 
McCluie  and  a  lulMequent  Judgment  dated 
September  11.  iQsa 


/.  Background 

McClure  purchased  and  resold  refined 
petroleum  products  diving  the  period  of 
federal  price  controls.  The  firm  was 
therefore  subject  to  the  Mandatory 
Petroleum  Price  and  location 
Regulations  set  forth  at  6  CFR  part  150 
and  10  CFR  parts  210, 211,  and  212. 
During  the  period  of  ptice  controls,  the 
ERA  conducted  an  extensive  audit  of 
McClure's  operations  and,  as  a  result  of 
the  audit,  alleged  that  McClure  had 
violated  certain  of  the  DOE's  price  and 
allocation  regulations  In  its  sales  of 
motor  gasoline,  diesel  fuel  and  propane. 
Settiement  discussions  were  held,  and 
on  January  30. 1985,  the  ERA  and 
McCl\u%  finalized  a  Judgment  (No. 
e60E00083)  tiiat  resolved  issues 
pertaining  to  McClure's  refined 
petroleum  product  operations  during  the 
period  November  1. 1973,  through  March 
31, 1974  (the  Judgement  period). 
Piuvuant  to  tiie  terms  of  the  Judgment. 
McClure  remitted  a  total  of  $35,000  (the 
Judgement  fund) '  to  tke  DOE  for 
distribution  through  Sabpart  V.  These 
funds  are  being  held  in  an  interest- 
bearing  escrow  accoimt  maintained  at 
the  Department  of  the  Treasury,  pending 
a  determination  regarding  their  proper 
distribution. 

On  January  23, 1989,  we  issued  a 
Proposed  Decision  and  Order  (PDftO) 
setting  forth  a  tentative  plan  for  the 
distribution  of  the  McCltu«  Judgment 
funds.  A  copy  of  the  FO&O  was 
published  in  the  Federal  Regisfen  on 
January  27, 1989,  and  oomments  were 
solicited.  See  54  Federal  Register  4066 
(January  27, 1989).  We  have  received 
only  one  response,  a  Motion  to 
Intervene  filed  by  McClure.  This  Motion 
in  essence  requests  the  payment  to 
McClure  of  a  refund  that  may  be  granted 
to  a  former  customer  of  McClure.  The 
basis  for  this  request  is  an  outstanding, 
tmsatisfied  judgment  which  McClure 
states  has  been  entered  on  its  behalf 
against  the  former  customer  by  the 
District  Court  for  Sembole  County, 
Oklahoma.  This  matter  concerns 
specific  issues  that  should  be  addressed, 
if  at  all.  in  the  cotune  of  the  refund  stage 
of  this  proceeding.  Certainly.  McClure's 
claim  has  no  bearing  aa  the  refund 
procedures  we  proposed.  Hierefore,  we 
will  not  address  the  substance  of  the 
Motion  here. 

No  other  comments  were  received.  In 
this  Decision  and  Order,  we  will  adopt 


■  This  figure  consists  of  $lS.eZ7.l3  in  overcharges 
and  $16.372417  in  interest  wtrich  accrued  prior  to 
McCluie's  payment  to  the  DOB.  For  accounting 
poipoaes,  die  interest  remlttsd  l^  McOun  shall  be 
considered  aa  additional  principal.  Upon  completion 
of  payment  the  Judgment  faad  equalled  S3S.0Oa 
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final  refund  procedures  and  will  piovide 
a  suggested  refimd  appUcatioo  fonaat  in 
order  to  assist  incbvidoals  aad  fims  ia 
making  daiau. 

//.  Summary  ofPn^xtaaed  Refund 
Procedures 

Since  we  have  raceived  no  adverse 
comments  reqardtag  the  proposed 
refund  procedures,  we  have  detennined 
that  those  procedures  are  the  BMst 
equitable  and  efficacioas  means  of 
distiibutiog  the  McQare  Judgment  fund, 
and.  thnefore,  that  they  sfaoukl  be 
adopted. 

As  we  indicated  in  the  PDftO,  the 
McClure  Judgment  resolved  alleged 
regulatory  violations  involving 
McClure's  sales  of  motor  gasoHne,  diesel 
fuel  and  propoane.  We  wUI  implement  a 
two-stage  refund  process  by  «^ridi  firms 
and  individuals  «^o  purchased  those 
products  from  McCltire  during  die 
Judgment  period  may  submit  may 
submit  Applications  for  Refund  in  the 
initial  stage.  From  our  esqwrience  wtdi 
Subpart  V  proceedings,  we  expect  that 
potential  applicants  will  fall  into  one  of 
the  following  three  categories  of 
McClure  purchasers:  (i)  End-users.  i.e., 
ultimate  consumers;  (ii)  regulated 
entities,  such  as  public  utilities  or 
cooperatives;  and  (iii)  retailers,  resellers 
and  refiners  that  resold  McClure 
products. 

As  stated  in  the  PDftO,  each  claimant 
will  be  required  to  submit  a  schedule  of 
its  monthly  purchases  of  McClure 
refined  petroleiun  products  during  the 
Judgment  period.  If  the  product  was  not 
purchased  directly  from  McCItire,  the 
claimant  must  provide  a  statement 
setting  forth  its  reasons  for  maintaining 
that  the  product  originated  with 
McClure. 

In  addition,  a  refiner,  reseller,  or 
retailer  claimant,  except  one  that 
chooses  to  utilise  the  injury 
presumptions  adopted  below,  will  be 
required  to  make  a  detailed  showing 
that  it  was  injured  by  the  alleged 
overchiaiges.  This  showing  will 
generally  consist  of  two  distinct 
elements.  Firat,  a  claimant  will  be 
required  to  show  that  it  maintained 
"banks"  of  unreconped  increased 
product  costs  (banked  costs)  in  excess 
of  the  refund  claimed.'  Second,  because 


a  showing  of  banked  costs  akne  is  not 
sufficient  to  establish  injury,  a  «l*<nMHit 
must  provide  evidence  that  market 
conditions  precluded  it  from  increasing 
its  prices  to  pass  tfaroo^  the  additional 
costs  associated  with  tlM  alleged 
overcharges.  See  National  Helium 
CoTp./AUtmtic  Richfield  Co.,  11  DOE 
\  85.257  (1964),  affd  sub  nam  Atiantic 
RitAfieU  Co,  v.  DOE.  618  F.  Supp.  1190 
(D.  Del  1985).  Soch  a  showing  could 
consist  of  a  demonstration  that  die  firm 
suffered  a  competitive  disadvantage  as 
a  result  of  its  pardiaaes  from  MoChire. 
/dL;  see  also  Sid  lUcbardsdn  Carbmi  and 
Gasoline  Company  and  Richardson 
Products  Cmnpany/Shapbach  and 
Streitmatter  Gas  Company,  14  DOE 
185,186(1966). 

1.  Presumptions  Fat  Refiind  Claims 

The  PDftO  oudined  various 
presumptions  regarding  classes  of 
McClure  porchasm  and  levels  of  injury 
wdiidi  would  allow  claimants  to 
participate  in  die  refimd  process  without 
incurring  inordinate  expense,  and  would 
insure  diet  refund  daims  are  evaluated 
in  the  most  effident  manner  possible. 
We  will  adopt  those  presumptions, 
which  are  siunmarized  below. 

Firat  we  will  adopt  the  vohunetric 
presumption  detailed  in  die  PDftO.  This 
presumption  states  that  the  aliased 
overchaiges  were  disponed  equally  in 
all  of  McClure's  sales  of  motor  gasoline, 
diesel  fuel  and  propane  during  &e 
Judgment  period,  bi  accordance  with 
this  presumption,  refunds  are  to  be 
made  on  a  pro-rata  or  volumetric  basis. 
Under  this  approach,  a  claimant's 
allocable  share  of  the  Judgment  fund  is 
equal  to  the  niunber  of  gaUons  of 
products  purchased  times  the  per  gallon 
refund  amotmt  (plus  an  appropriate 
share  of  the  interest  whidi  has  accrued 
on  the  McClure  Judgment  fund).*  llie 
PD&O  established  the  volumetric  factor 
at  $a02778,  and  we  will  adopt  this 
figure.'  As  explained  in  the  PD&O.  we 
will  establish  a  minimum  refund  amount 
of$15.00.« 


*  Claimants  who  have  pieviooaly  relied  upon 
their  banked  coats  in  order  to  be  diglble  to  receive 
refunds  in  other  ipoeiai  refand  proceedings  sbonM 
subtract  tfioeonlBBda  fram  the  ca— htlaa  banked 
costosiimbamtntfalapniceedfa^aaaHaakyOa 
Ca/Mak*  d  Prodocis.  kc  M  DOB  1  SS«SO  at 


*  Because  we  realise  that  the  impact  on  an 
individual  claiawntmay  have  been  greater  than  the 
voluffletric  amount  any  purchaser  may  file  a  refund 
application  based  upon  a  claim  that  a  spedflcally 
alleged  overcharge  amount  should  be  used  in 
considering  its  refund  application.  See  e^. 
Standard  Oil  Co.  (Indiana)/ Anny  and  Air  Poroe 
Exchange  Service.  12  OOEf  86.015  (1984). 

*  We  derived  this  figw«  by  dividing  the  fud^aent 
fund  (S3&A00)  by  the  approximate  number  of  gallons 
of  refined  pnidacts  sii<i|ect  to  price  and  allocation 
controb  said  by  McChire  daring  the  ludpMot 
period  (1  JB8.S87).  for  a  final  vohnnelric  iador  of 
tOJOOTTS. 

*  Applicants  daimiag  volumetric  refunds  must 
have  purchased  at  least  SM  gallons  of  refined 
products  from  MoChne  daring  the  Jvdgment  period 
to  be  eligible  for  a  reftind. 


In  addition  to  the  v^umetric 
presuBvtion,  we  will  also  adopt  tlie 
injury  prasamptions  dsoCTibed  in  dM 
PDftO  and  sunanariaed  below. 

a.  &?(/-<isers.  We  will  adopt  the 
presBBiption  that  an  end-user  or 
ultimate  consumer  of  MoCIare  products 
whose  businees  is  unrelated  to  the 
petroleum  industry  was  injured  by  die 
alleged  ovei'tharges  setded  by  die 
Jud^nent  These  applicants  will  only 
need  to  document  their  purchase 
volumes  from  McChn«  during  the 
Judgment  period  in  order  to  make  die 
requisite  showing  diat  they  were  injured 
by  the  alleged  overchai^es. 

b.  Regulated  Finns  and  Cooperatives. 
We  will  also  adopt  the  presumption  that 
a  claimant  whose  prices  for  goods  and 
services  are  regulated  by  a 
governmental  agency,  e.g^  a  public 
utility,  or  by  the  terms  of  a  cooperative 
agreement  would  have  passed  on  any 
overcharges  to  its  customers  or  member- 
customers  through  automatic  rate 
adjustment  mflrhaniamf  or  the  terms  of 
a  cooperative  affeemeat  Thus,  any 
refunds  received  by  a  regulated  fiim  or 
cooperative  should  also  be  passed 
through  to  its  customen  or  member- 
customers.  We  will  require  such  a 
claimant  to  (i)  certify  that  it  will  pass 
through  any  refund  received  to  its 
customers  or  member-custooiers;  (ii) 
provide  us  with  a  full  explanati<m  of 
how  it  plans  to  accomplish  this 
restitution;  and  (iii)  caiiSy  that  it  will 
notify  the  appropriate  re^ilatoiy  body 
or  memberahiq)  group  of  its  receipt  of  the 
refund.  See  Marathon.  14  DOE  at  88.515; 
Office  of  Special  Counsel,  9  DOE 

1 82.538  at  85.206  (1962).  Because  we 
require  regulated  firms  and  cooperatives 
to  pass  refunds  through  to  their 
customen  or  member-customers  on  a 
dollar  for  dollar  basis,  we  do  not  require 
them  to  make  a  detailed  demonstration 
of  injury.  Instead,  such  a  claimant  need 
only  submit  documentation  of  purchase 
volumes  used  by  itself  or.  in  the  case  of 
a  cooperative,  sold  to  its  meml>en 
during  the  Judgment  period.' 

c.  Refiners,  Resellers  and  Retailers 
Seeking  Refunds  ofSSMO  or  Less.  We 
will  adopt  the  small  daims  presumption 
explained  in  the  PDftO.  Refbiers, 
resellera  or  retailera  seeking  refunds  of 
$5,000  or  less,  exdusive  of  interest  (i.e., 
who  did  not  purchase  more  than  179,966 
gallons  of  eligible  products  fivm 
McClure  during  the  Judgment  period) 
will  not  be  required  to  submit  evidence 
of  injury.  Instead,  these  daimants  must 
only  document  their  relevant  purchases 


*  A  coopaiatlva's  aalaa  to  won  —a^rs  will  be 
treated  in  the  sane  manoer  as  sales  by  other 
resellers.  See  Marathon,  14  DOE  at  8S.S1S. 
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from  McQura.  A  claimant  whose 
allocable  share  of  the  Judgment  fond 
exceeds  $5,000,  plus  accrued  interest.' 

d.  ^t  Purchaten.  We  will  adopt  the 
rebuttable  presumptimi,  explained  in  the 
PDftO,  that  a  refiner,  reseller  or  retailer 
that  made  only  spot  purchases  from 
McQure  did  not  sui^  in|uiy  as  a  result 
of  those  purchases.  Spot  purchasera 
generally  had  considerable  discretion  as 
to  the  timing  and  market  in  which  they 
made  their  purchases,  and  therefore 
would  not  have  made  spot  market 
purchases  from  a  firm  at  increased 
prices  unless  they  were  able  to  pass 
througji  the  full  amount  of  the  firm's 
selling  price  to  their  own  customers.  See 
Office  of  Enforcement,  8  DOE  1 82,597  at 
85,39fr«7  (1961).  Accordingly,  a  spot 
purchaser  claimant  must  submit  specific 
and  detailed  evidence  to  rebut  the  spot 
purchaser  presumption  and  to  establish 
the  extent  to  whidi  it  was  injured  as  a 
result  of  its  spot  purchases  from 
McClure.* 

e.  Consignees.  Finally,  we  wdll  adopt 
the  rebuttable  presumption  that 
consignees  of  McClure  refined 
petroleum  products  were  not  injured  as 
a  result  of  their  arrangement  with  their 
refiner/supplier.  See.  e.g..  Jay  Oil 
Company.  18  DOE  1 85,147  (1987).  A 
consignee  agent  is  a  firm  that 
distributed  covered  products  pursuant  to 
a  contractual  agreement  with  a  refiner, 
under  which  the  refiner  retained  title  to 
the  products,  specified  the  price  to  be 
paid  by  the  purchaser  and  paid  the 
consi^ee  a  commission  based  upon  the 
volume  of  covered  products  it 
distributed.  See  10  CFR  212.31 
(definition  of  "consignee  agent").  A 
consignee  may  rebut  this  presumption  of 
non-injury  by  establishing  that  "[its] 
sales  volumes,  and  [its]  corresponding 
commission  revenues,  declined  due  to 
the  alleged  uncompetitiveness  of  [the 
Judgment  firm's]  prices."  See  Gulf  Oil 


■  Undar  thoae  ptooedttrM,  dalmanU  who  attempt 
to  make  a  datailad  ahowing  of  injuiy  in  order  to 
aupport  a  refund  cialm.  but,  inatead.  provide 
evidence  that  leada  ua  to  conclude  that  they  paaaed 
through  all  of  the  alleged  overchargea  or  are  eligible 
for  a  refund  of  leaa  than  SB.aoa  will  not  be  entitled 
to  SBAX)  anuU  daima  pmumptlon  refund.  Such 
daimanta,  however,  will  be  eUgiUe  to  receive  a 
refund  for  the  amount  of  infuiy  that  they 
demonatrate.  Stt  Union  Texaa  Petroleum  Corp./ 
Arrow  Bnteipriaea,  Inc..  15  DOB  1 8SM7  (ISSS): 
Quaker  State  OU  ReRning  Corp./CampbeU  Oil  Co., 
IB  DOB  189^8(1988). 

*  In  prior  pracaedinga  we  have  itated  that  refiinda 
will  be  approved  for  apot  purchaaera  who 
demonatrata  Aat  (i)  they  made  apot  purdiaaea  for 
the  purpoaa  of  tnawing  a  aupply  fior  their  baae 
period  cuatoflMfa  rather  than  in  anticipation  of 
financial  advantage  aa  a  raault  of  thoee  purchatea, 
and  (ii)  they  were  forced  by  maricet  conditiona  to 
leaell  tba  product  at  a  loaa  that  waa  not 
anbaequently  reoou|ted.  See  Quaker  State  Oil 
Refining  Corp./Certified  GaaoUne  Co.  14  DOE 
185.480(1986). 


Coip./CF.  Canter  OUCo.,3  DOE 
185,388  at  88^»2  (1996). 

2.  Allocation  Claims 

We  will  also  adopt  the  procedures, 
outlined  in  the  PDftO,  for  resolving 
claims  based  upon  McClure's  alleged 
failure  to  furnish  petroleum  products 
that  it  was  obliged  to  supply  under  the 
DOE  allocation  regulations.  See  10  CFR 
part  211.  Any  such  applications  will  be 
evaluated  with  reference  to  the 
standards  set  forth  ia  cases  such  as 
Amoco,  10  DOE  at  88,220,  and  OKC 
Corp./Town  »  County  Markets,  Inc.,  12 
DOE  1 85,094  (1984).  These  standards 
generally  require  an  allocation  claimant 
to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with  the 
consent  order  firm  and  the  likelihood 
that  the  consent  order  firm  failed  to 
furnish  petroleum  products  diat  it  was 
obliged  to  supply  to  the  claimant  under 
10  CFR  part  211.  In  addition,  the 
claimant  should  provide  evidence  that  it 
had  contemporaneously  notified  the 
DOE  or  otherwise  sought  redress  from 
the  alleged  allocation  violations.  Finally, 
the  claimant  must  establish  that  it  was 
injured  and  document  the  extent  of  the 
injurj'. 

3.  Distribution  of  Product  Funds 
Remaining  after  Firat  Stage 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  PubUc  Uw  99-509.  Title  HI. 
See  Fed.  Energy  Guidelines  H  11,702  et 
seq.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annually  the 
amount  of  oil  overcharge  fimds  that  will 
not  be  required  to  refund  monies  to 
injured  parties  in  Subpart  V  proceedings 
and  make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  PODRA,  section 
3003  (c)  and  (d).  These  responsibilities 
have  been  delegated  to  the  OHA.  and 
any  funds  in  the  McClure  Judgment 
escrow  account  that  the  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  McClure 
customers  will  be  distributed  in 
accordance  with  the  provisions  of 
PODRA  I 

///.  Application  for  Aefiind  Procedures 

We  have  adopted  the  procedures 
described  in  the  PDftO  for  the 
distribution  of  the  McClure  Judgment 
fund.  Accordingly,  we  will  now  accept 
Applications  for  Refund  from  eligible 
customers  who  purchased  motor 
gasoline,  diesel  fuel,  and/or  propane 
from  McClure  during  the  Judgment 
period.  There  is  no  official  application 


form.  Applications  for  Refund  should  be 
written  or  typed  on  business  letterhead 
or  personal  stationery.  Ihe  following 
pieces  of  information  should  be  included 
on  all  applications: 

(1)  Tlie  name  of  the  Judgment  firm: 
McClure  Oil  Comp«my,  tie  case  number 
KEF-0009,  and  the  applicant's  name 
prominently  displayed  on  the  firat  page; 

(2)  The  name  and  current  address  of 
the  firm  or  individual  to  be  designated 
as  the  refund  recipient; 

(3)  An  explanation  of  how  the 
claimant  used  the  McClare  products,  i.e., 
whether  the  applicant  was  a  reseller, 
retailer,  consignee,  end  aser,  public 
utility,  cooperative,  etc.; 

(4)  The  name,  position  tide,  and 
telephone  number  of  a  peraon  who  may 
be  contacted  by  us  for  additional 
information  concerning  the  application; 

(5)  A  monthly  schedule  fo  the 
applicant's  purchases  of  McClure  motor 
gasoline,  diesel  fuel,  and/or  propane 
during  the  Judgment  period  (11/01/73 
tiirough  03/31/74).  A  separate  schedule 
should  be  included  for  each  product; 

(6)  All  relevant  material  necessary  to 
support  the  applicant's  claim  in 
accordance  with  the  injury 
presumptions  and  requirements  outlined 
above; 

(7)  A  statement  of  whether  the 
applicant  was  supplied  directiy  by 
McClure.  If  not,  the  appGcant  should 
state,  in  detail,  its  reasons  for  asserting 
that  the  products  it  purchased  originated 
with  McClure; 

(8)  A  statement  of  whether  the 
applicant  was  in  any  way  affiliated  with 
McClure.  If  so,  the  applicant  should 
state  the  nature  of  that  affiliation; 

(9)  A  statement  of  whether  the 
applicant  was  a  consignee  agent  of 
McClure  products,  following  the 
definition  of  a  consignee  agent 
described  above; 

(10)  A  statement  of  whether  the 
ownerahip  of  the  applicant's  firm  or . 
business  changed  during  or  since  the 
Judgment  period.  If  so,  the  applicant 
should  describe  the  change,  and  provide 
the  names  and  addresses  of  previous 
and/or  subsequent  ownere; 

(11)  A  statement  of  whether  the 
applicant  is  or  has  been  involved  in  any 
DOE  enforcement  proceedings  or  private 
actions  filed  under  section  210  of  tiie 
Economic  Stabilization  Act.  If  these 
actions  have  been  concluded,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  these 
actions  are  still  in  progress,  the 
applicant  should  briefly  describe  the 
actions  and  their  current  status.  The 
applicant  must  inform  the  OHA  of  any 
change  in  status  while  its  Application 
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for  Refund  is  pending.  See  10  CFR 
205.9(d); 

(12)  A  statement  of  whether  the 
applicant  or  a  related  firm  has  filed  any 
other  Application  for  Refund  in  the 
McClure  refund  proceeding; 

(13)  A  statement  of  whether  the 
applicant  or  a  related  firm  has 
authorized  any  other  individual(s)  to  file 
an  Application  for  Refund  on  the 
claimant's  behalf  in  the  McClure 
proceeding;  and 

(14)  The  following  statement  signed 
by  the  applicant  or  a  responsible  official 
of  the  business  or  organization  claiming 
the  refund:  "I  swear  [or  affirm]  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief.  I  underetand  that  anyone 
who  is  convicted  of  providing  false 
information  to  the  Federal  Government 
may  be  subject  to  a  fine,  a  jail  sentence, 
or  both,  purauant  to  18  U.S.C.  1001." 

All  Applications  for  Refund  should  be 
sent  to:  McClure  Refund  Proceeding, 
Case  No.  KEF-OOOO,  Office  of  Hearings 
and  Appeals,  Department  of  Energy, 
1000  Independence' Avenue  SW.. 
Washington,  DC  20585. 

All  Applications  must  be  filed  in 
duplicate  and  received  within  90  days 
after  the  publication  of  this  Decision  and 
Order  in  the  Federal  Register.  A  copy  of 
each  Application  will  be  available  for 
public  inspection  in  the  Public  Reference 
Room  of  the  Office  of  Hearings  and 
Appeals,  Forrestal  Building,  Room  lE- 
234, 1000  Independence  Avenue  SW., 
Washington,  DC.  Any  applicant  tiiat 
believes  that  its  Application  contains 
confidential  information  must  submit 
two  additional  copies  of  the  application 
in  which  the  confidential  material  has 
been  deleted,  together  with  a  statement 
specifying  why  the  information  is 
alleged  to  be  privileged  or  confidential. 

It  is  therefore  ordered.  That: 

(1)  Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  McClure  Oil  Company 
pursuant  to  the  Stipulation  and  Agreed 
Final  Judgment  executed  on  January  30, 
1985  may  now  be  filed. 

(2)  All  AppUcations  must  be  filed  no 
later  than  90  days  after  publication  of 
this  Decision  and  Order  in  the  Federal 
Regtoter. 

Dated:  August  4. 198a 

Thomas  O.  Maan, 

Acting  Director.  Office  of  Hearings  and 
Appeals. 

(PR  Doc.  8&-18978  Filed  8-11-89;  8:45  am] 
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WMtem  ATM  Powmr  AdminMration         Stomptcte  DtvMon,  W—lw  Pnljitk— 

Coop«rattv«  AgrMnMfrt;  Financial 
Aasistanea  Award  to  Colorado  Stata 
Univaraity,  Oapartmant  of  CIvl 
cngmaanngt  nywuMigy  ana  waiar 
Raaoufcaa  PioQiain 

AOCNCY:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  a  cooperative  agreement 
award. 


SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR  600.14(e)(1), 
the  Department  of  Energy,  Western 
Area  Power  Administration  (Western), 
gives  notice  of  its  plans  to  award  a  12- 
month  Cooperative  Agreement  to  the 
Colorado  State  Univeraity  (CSU), 
Department  of  Civil  Engineering, 
Hydrology  and  Water  Resources 
Program,  in  the  amount  of  $34,060. 
Funding  is  authorized  in  the  Act  of 
October  30, 1986,  Public  Law  99-591, 100 
Stat  3341.  The  pending  award  is  based 
on  an  unsolicited  proposal  submitted  by 
CSU  to  perform  studies  on  the  Colorado 
River  Basin  Reservoir  System  using 
indexed  sequential  hydrological 
modeling  (ISM)  procedures  to  analyze 
the  generated  power  for  establishing 
marketable  hydropower.  With  the 
financial  assistance  fivm  Western,  CSU 
will  be  able  to  conduct  studies  using 
both  the  ISM  and  the  Lane's  Applied 
Stochastic  Technique  package 
developed  by  the  Biu%au  of  Reclamation 
as  well  as  otiier  appropriate  multivariate 
stochastic  modeling  and  generation 
analyst  programs  developed  at  CSU  to 
simulate  energy  generation  for  the 
Colorado  River  Basin  Reservoir  System. 
CSU  will  test  the  simulated  power 
extensively  and  evaluate  the  viability  of 
using  ISM  procedures  in  reservoir 
system  analysis  for  determining  the 
marketable  power  levels.  Results  of  this 
coopealive  study  will  provide  a  strong 
documentable  basis  for  using  ISM  as  a 
reasonable  alternative  approach  in 
reservoir  system  hydrogeneration 
analysis. 

FOK  niRTHER  INFORMATION  CONTACT 

Linda  Puttman,  Contract  Specialist, 
Western  Area  Power  Administration, 
P.O.  Box  3402,  Golden,  CO  80401,  (303) 
231-7287,  Purchase  Requisition  Niunber 
AA-PR-05893. 

Issue  at  Golden.  Colorado,  )uly  28. 1969. 
WiUiam  H.  C3a«8tt. 
Administrator, 
[FR  Doc.  89-18979  Filed  8-11-89;  8:45  unj 

MuiNG  COM  stis-ei-a 


AOCNCV:  Western  Area  Power 
Administration,  DOE. 

ACTION:  Notice  of  Proposed  Power 
Rates — Stampede  Division,  Washoe 
Project,  California. 

summary:  The  Western  Area  Power 
Administration  (Western)  is  proposing  a 
modification  to  the  nonfirm  energy  rates 
for  the  Stampede  Division,  Washoe 
Project,  California.  This  proposed  rate 
modification  is  a  minor  rate  adjustment 
purauant  to  10  CFR  part  903.  The 
Stampede  Powerplant  (Stampede)  is  a 
3.65-MW  hydroelectric  facility  that  was 
placed  in  service  on  January  15, 1988. 
The  current  Stampede  nonfirm  energy 
rates  were  approved  by  the  Federal 
Energy  Regulatory  Commission  (FERC) 
on  February  10, 1987,  at  40.45  mills/ 
kilowatthour  (kWh),  or  27.88  mills/kWh 
plus  annual  operation  and  maintenance 
(OftM)  responsibility.  Western  has  not 
found  a  customer  willing  to  purchase 
Stampede  nonfirm  energy  at  these 
approved  rates.  Presentiy,  Stampede 
generation  is  being  sold  to  Sierra  Pacific 
Power  Company  (Sierra)  imder  a  short- 
term  agreement  at  80  percent  of  Sierra's 
quarterly  weighted  marginal  cost.  This 
notice  proposes  a  flexible  annual  rate 
formula  that  is  intended  to  ensure  the 
maximum  reasonable  annual  repayment 
of  the  Stampede  power  investment  at 
marketable  rates. 

SUPPLEMENTARY  INFORMATION:  Power 

rates  for  the  Stampede  Division  are 
established  pursuant  to  the  Department 
of  Energy  [DOE]  Organization  Act  of 
August  4, 1977  (42  U.S.C  7101,  et  seq.); 
the  Reclamation  Act  of  1902  (43  U.S.C. 
372,  et  seq.),  as  amended  and 
supplemented  by  subsequent 
enactments,  particularly  section  9(c)  of 
the  Reclamation  Project  Act  of  1939  (43 
U.S.C.  485h(c));  and  tiie  Act  of  August  1, 
1956,  70  Stat.  775,  authorizing 
construction  of  the  Washoe  Project. 
By  Delegation  Order  No.  0204-108, 
effective  December  14, 1983  (48  FR 
55664],  as  amended  May  3a  1986  (51  FR 
19744),  the  Secretary  of  Energy 
delegated  (1)  the  authority  to  develop 
long-term  power  and  transmission  rates 
to  the  Administrator  of  Western;  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  in  effect  on  an  interim  basis 
to  the  Under  Secretary  of  the 
Department  of  Energy;  and  (3)  the 
authority  to  confirm,  approve,  and  place 
in  effect  on  a  final  basis,  to  remand,  or 
to  disapprove  such  rates  to  the  FERC 
On  October  27, 1988,  the  Secretary  of 
Energy  issued  a  Botice,  DOE  N  1110.29, 
amending  Delegation  Order  No.  0204- 


Federal  Register  /  Vol.  54.  No.  155  /  Monday.  August  14,  1989  /  Notices 


loe  by  transferring  authority  to  place 
rates  into  effect  on  an  interim  basis  from 
the  Under  Secretary  of  the  Department 
of  Eneigy  to  the  Deputy  Secretary  of  the 
Department  of  Energy.  This  order  was 
published  in  the  Federal  Reveler  on 
lanuaiy  28. 1969  (54  FR  3841).  This 
notice  of  proposed  modification  of  rates 
is  issued  pursuant  to  the  delegation  to 
the  Administrator  and  the  rate 
adjastment  prooedmies  at  10  CFR  part 
903,  published  at  SO  FR  37835  on 
September  18, 1985. 

Western  is  developing  these  rates  for 
Stampede  IXvlsion,  Washoe  Project,  in 
accordance  witii  Redomation  Law,  DOE 
financial  reporting  policies,  procedures, 
and  metfao4k)logy  (DOB  Order  No.  RA 
6120.2,  September  20. 1979),  and  die 
procedures  for  pnbHc  participation  in 
rate  adjustments  found  in  10  CFR  part 
903  (1965). 

This  notice  initiates  the  public 
proceedings  for  a  minor  rate  adjustment 
araioancing  the  rates  under 
consideratioa  and  the  begiiming  of  the 
30-daiy  consoltation  and  comment 
period.  Neither  a  public  information 
forum  nor  a  comment  forum  will  be  held. 
Under  DOE  procedares,  such  forums  are 
optional  for  minor  rate  adjustments, 
which  include  rate  adjustments  for 
power  systems  with  installed  capacity 
of  less  thui  20,000  kilowatt  (kW). 
Stampede  capacity  U  3.850  kW.  well 
under  the  TDjOOK^kW  limit. 

Western  has  decided  not  to  hold 
public  forums  because  this  is  a  minor 
rate  for  a  small  quantity  of  ncmfirm 
energy,  and  the  aaaiketing  of  that  eneigy 
is  not  expected  to  raise  any  significant 
or  cootroversial  issues  of  foct  or  law. 

Badkground 

Stampede  Dam  and  Reservoir  are 
located  on  the  Little  Truckee  River 
approximately  8  mOes  above  the 
confluence  of  the  Little  Truckee  and 
Truckee  Rivers.  The  dam  and  reservoir 
are  in  Sierra  County,  California,  about 
11  miles  northeast  of  die  town  of 
Truckee.  Tlie  water  source  for  Stampede 
Reservoir  is  the  Little  Truckee  River 
drainage  basin  containfaig  about  138 
square  miles  of  dense  wooded  slopes 
and  grass  meadowlands. 

When  ttie  Stampede  Dam  and 
Reservoir  were  ai^orized  in  1956. 
hydroelectric  power  development  was 
indnded.  Power  fadHties  were  not 
constructed  at  the  time  Stampede  Dam 
was  built  during  die  period  1906  to  1970 
because  the  power  fonction  was  not 
econondcally  justified.  Nevertheless, 
provisians  were  made  to  fecilitate  die 
addition  of  power  fodHties  at  a  later 
date. 

A  preliminary  reevahiation  of 
Stan^>ede  was  published  in  a  spedal 


Bureau  of  Redamation  (Reclamation) 
report  "Adding  Powerplants  at  Existing 
Federal  Dams  in  CaHfomia,"  July  1976. 
The  report  recommended  construction  of 
a  powerplant  Definite  Plan  Report 
studies  were  initialed  in  fiscal  year  (FY) 
1977;  the  powerplant  was  constructed 
and  went  on-hne  in  January  1988. 

Originally,  operation  of  Stampede 
Dam  and  Reservoir  was  to  fulfill  three 
purposes:  flood  control,  fisheries 
enhancement,  and  recreation.  Power 
generation,  resultiiig  from  the  addition 
of  Stampede  at  the  dam,  adds  a  fourth 
purpose.  Stampede  provides 
approxifflateiy  10  million  kWh  annually. 
The  power  plant  is  operated  as  an 
unattended  plant  with  automatic  means 
for  maintaining  relatively  constant 
downstream  water  releases  in  the  event 
of  unit  shutdown.  Generator  control  is 
automatic  with  capability  for  complete 
shutdown. 

Under  a  contract  with  Western,  Sierra 
constructed  a  Vi-mile,  60-kilovolt  (kV] 
transmission  line  between  the  Stampede 
power  facility  and  Sierra's  existing  60- 
kV  transmission  system  for  the  purpose 
of  delivering  energy  to  Sierra's  system. 
All  plant  and  swltdiyard  controls  are 
centrally  located  inside  the  powerplant. 

The  energy  generated  by  Stampede 
has  an  initial  priority  reservation  for 
designated  Washoe  Project  loads.  The 
Lahontan  National  Fish  Hatchery  and 
the  Marble  Bluff  Fish  Fadlity  were 
designated  by  Reclamation  and  Western 
as  project  loads  of  the  Washoe  Project. 
This  designation  makes  the  Fish  and 
Wildlife  Service  facilities  eligible  to  be 
served  by  Stampede  on  a  priority  basis. 
Tlie  projected  demand  of  these  facilities 
should  not  exceed  SOO-kW  peakload  and 
2  million  kWh  annually.  Due  to  the 
current  inability  to  receive  Stampede 
energy,  the  designated  project-use  loads 
are  not  currently  being  served  by 
Stampede,  and  100  percent  of  the  output 
of  Stampede  is  being  sold  to  Sierra. 
Energy  generated  at  Stampede  is 
nonfirm,  and  except  for  the  energy  (if 
any)  supplied  to  serve  the  project-use 
loads,  will  be  sold  as  provided  in  this 
notice. 

On  October  25. 1985,  Western 
designated  Truckee-Donner  Public 
Utility  District  (Trackee-Donner)  as  the 
commerdal  customer  for  Stampede 
energy  (50  FR  434SB).  Western 
established  a  5D-ytar  levelized 
repayment  rate  of40.45  mUls/kWh 
approved  by  the  FERC  on  February  la 
1987.  From  the  time  Stampede  energy 
was  allocated  to  Ibvckee-Donner 
through  December  1988.  Western 
attempted  to  fulfil]  the  contract  with 
Truckee-Donoer,  but  was  not  sucessful 
for  various  reasons.  One  key  factor  was 
that  the  Stampede  levelized  rate  was 


above  the  region's  nonfirm  energy 
market  levels.  In  the  spring  of  1989, 
Western  determined  a  need  to  create  an 
alternate  rate  approach. 
DATES:  The  consultation  and  comment 
period  will  begin  widi  publication  of  this 
notice  in  the  Federal  Reveler  and  will 
end  September  13, 1969.  Written 
comments  may  be  submitted  to  the 
address  below  on  or  before  the  end  of 
the  consultation  and  comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  G.  Colemant  Area  Manager, 
Western  Area  Power  Administration. 
Sacramento  Area  Office,  1625  Bell 
Street  Sdte  105.  Sacramento,  CA  95825, 
(916)  649-M1& 

Propoeed  Rates 

Western  is  proposing  an  annual 
bidding  process  for  Stampede  nonfirm 
energy.  Annual  bids  for  Stampede 
generation  will  only  be  considered  if 
they  meet  or  exceed  the  minimum  rate 
(or  Floor  Rate)  Western  considers 
necessary  to  meet  the  expense  of 
operating  the  plant.  In  addition.  Western 
will  annually  calcidate  the  conventional 
cost-based  rate  necessary  to  meet  the 
Stampede  repayment  obligation.  This 
rate  will  be  considered  die  hi^iest 
necessary  bid  (or  die  Ceiling  Rate]  for 
the  Stampede  eaeTgy.  Western  will 
annually  issue  a  public  notice  in  the 
appropriate  publkatioDS  in  the  re^on, 
as  well  as  letten  to  customers  and 
interested  parties,  to  the  effect  that 
Stampede  nonfirm  energy  is  available  to 
the  h^hest  bidder  at  a  rate  ranging 
between  the  established  Floor  and 
Ceiling  Rates  contained  in  the  public 
notice.  Entities  intereeted  in  purchasing 
the  Stampede  energy  will  submit  bids  to 
Western  indicating  the  rate  they  are 
willing  to  pay  withdn  these  parameters. 
If  die  hi^est  bid  is  submitted  by  more 
than  one  entity,  sdection  of  the 
purchaser  will  be  based  on  the  criteria 
discussed  later  in  dns  notice. 

The  range  at  rates  that  Western  will 
consider  for  Stampede  ntmfirm  energy 
generation  wrill  be  as  follows,  as 
measured  at  the  Stampede  Substation 
and  as  determined  by  Western. 

Stampede  NonFirm  Eitei^  Floor  Rate 
(Floor  Rale) 

Tlie  Floor  Rate  will  be  based  on  the 
greater  of  either  (a)  the  rate  necessary  to 
recover  the  projected  annual  O&M 
expenses  for  Stampede  phis  2  mills  per 
kWh,  or  (b)  85  percent  of  the  purchaser's 
projected  average  annual  marginal 
energy  cost  as  measured  at  its  point  of 
receipt  for  such  energy.  This  rate  is 
intended  to.  at  a  minimum,  recover  the 
annual  power  OftM  expenses  of  the 
Stampede  facility  plus  part  of  the  annual 
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interest  expense.  However,  if  the 
region's  energy  market  is  causing  a 
potential  purchaser  to  pay  higher  rates 
for  energy  than  the  calculated  O&M- 
expense  based  Floor  Rate,  then  Western 
is  proposing  that  the  Stampede  energy 
sale  would  occur  at  85  percent  of  the 
purchaser's  demonstrated  average 
annual  marginal  cost  alternative,  up  to 
the  Ceiling  Rate  discussed  below. 

This  proposal  is  intended  to  ensure 
that  Stampede  will  only  be  operated  if 
there  is  an  economic  benefit  to  do  so, 
and  at  the  same  time  attempts  to  ensure 
the  maximum  reasonable  revenue 
recovery  by  the  Stampede  Division 
while  still  benefiting  the  purchaser. 

Estimation  of  a  potential  purchaser's 
average  annual  marginal  cost 
alternative  will  be  based  on  marginal 
cost  filings  made  with  regulatory 
entities,  projected  load  and  resource 
plans,  as  well  as  previous  actual 
marginal  cost  experience.  Western  will 
review  the  basis  for  all  bids  as  part  of 
its  armual  selection  process.  Within  120 
days  of  the  termination  of  any  annual 
Stampede  energy  sale,  a  recalculation  of 
the  Floor  Rate  will  be  made  based  on 
actual  annual  cost  data.  The  bidder  will 
be  required  to  supply  an  analysis 
verifying  that  the  Stampede  energy 
purchases  were  made  at  or  above  85 
percent  of  the  bidder's  actual 
experienced  marginal  cost  for  the  year. 
If  the  Stampede  energy  purchases  were 
not  at  or  above  the  actual  annual  Floor 
Rate,  then  the  purchaser  shall 
compensate  Western  for  such  difference 
in  a  lump  sum  payment  that  will  be 
billed  to  the  purchaser  by  Western. 

Stampede  Nonfirm  Energy  Ceiling  Rate 
(Ceiling  Rate) 

The  Ceiling  Rate  will  be  the  cost- 
based  rate  determined  by  Western  to  be 
necessary  to  repay  the  Stampede  power 
investment  and  annual  expenses  over 
the  remaining  repayment  period  of  the 
power  facilities.  It  is  expected  that  this 
rate  will  increase  aimually  to  the  extent 
that  Stampede  energy  is  sold  below  the 
Ceiling  Rate  each  year.  The  table  below 
shows  the  firat  Ceding  and  Floor  Rates 
and  effective  dates: 


Stampede  Floor 

Rate'. 
Stampede  CeWng 

Rale. 


Dote  effective 


Oct  1.196910 
Sept  30, 1990. 

Oct  1.196910 
SepL  30. 1990. 


(miNe  piBT 
kWh) 


19.12 
50.96 


Point-of-Delivery  and  Transmission 

Stampede  is  expected  to  produce  10 
GWh  annually  under  average  hydrologic 
conditions.  Station-service  and  project- 
use  loads  will  have  first  priority  to 
Stampede  generation.  All  remaining 
generation  will  be  made. available  as 
generated  at  the  Stampede  Substation, 
hereinafter,  the  point  of  delivery.  The 
purchaser  is  responsible  for,  acquiring 
any  transmission  or  utility  services 
beyond  the  point  of  delivery. 

Bidding  Process 

1.  Western  will  contract  to  sell 
Stampede  generation  each  year  for  a 
period  starting  October  1  and  continuing 
through  September  30  of  the  next  year. 
Western  will  issue  a  notice  requesting 
bids  on  or  about  April  1  of  each  year. 
Western's  notice  shall  be  in  the  form  of 
letters  to  interested  parties  and 
newspaper  publications.  Such  notice 
shall  contain  the  applicable  Floor  and 
Ceiling  Rates,  and  the  Stampede  1-year 
contract  terms  of  the  proposed  sale. 
Western  will  accept  bid  responses 
received  on  or  before  August  1.  Western 
will  then  review  the  responses  and 
make  a  selection  of  a  purchaser  on  or 
before  September  1.  Western  will  notify 
all  parties  that  submitted  bids  of  its 
decision  in  writing.  Western's  selection 
of  a  purchaser  shall  be  an  acceptance  of 
the  purchaser's  offer  to  purchase  at  the 
rate(8)  bid.  Western  and  the  purchaser 
shall  confirm  the  Stampede  energy  sale 
by  letter  agreement  which  will  be 
consistent  with  the  contract  terms 
contained  in  the  request  for  bids,  as 
soon  as  practicable  thereafter. 

2.  The  timing  and  implementation  of 
the  first  bid  cycle  is  uncertain  and  will 
be  described  in  a  schedule  contained  in 
the  first  bid  notice. 

3.  Bids  shall  be  submitted  in  not  less 
than  0.5  mill/kWh  increments.  All  floor 
bids  based  on  85  percent  of  the 
proposed  purchaser's  average  annual 
marginal  cost  must  contain  information 
supporting  the  marginal  cost  calculation 
and  a  discussion  of  the  proposed 
purchaser's  ability  to  take  Stampede 
generation  at  the  point  of  deUvery 
identified  in  the  contract  terms 
contained  in  the  bid  solititation.* 

4.  If  a  bid  is  not  received  at  a  level  at 
or  above  the  Floor  Rate  based  on  the 
Stampede  O&M  expenses.  Western  will 
repeat  its  bid  request  quarterly  until 
such  time  that  an  acceptable  bid  is 
received. 


■  Besed  upon  the  annual  O&M 
miiis/kWh. 


expenses  plus  2 


'  All  infonnation  •ubmitted  supporting  a  bid  will 
be  considered  proprietary  and  heM  as  confidential 
to  the  extent  allowed  by  Federal  law.  The  actual  bid 
rates  received  by  Western  may  be  disdoaed  to 
support  Western's  decision  process. 


5.  If  a  tie  occura  in  the  bidding 
process.  Western  will  determine  the 
purchaser  to  receive  Stampede 
generation.  Criteria  that  Western  will 
use  in  this  determination  are: 

a.  Preference  will  be  given  to  entities 
entided  to  preference  under  43  U.S.C. 
485h(c). 

b.  Greater  consideration  will  be  given 
to  entities  that  can  assist  Western  in 
delivering  Stampede  energy  to  the 
qualified  project-use  loads. 

FERC  Process/Rate  Approval 

1.  Western  is  proposing  that  FERC 
review  and  approve  this  Stampede 
nonfirm  energy  rate  formula  for  5  years. 
Western  will  retain  the  option  of 
initiating  a  rate-adjustment  process  at 
any  time  during  the  approveid  5-year 
rate  period  in  accordance  with  10  CFR 
Part  903,  provided  that  any  such  new  or 
adjusted  rates  shall  not  apply  to  a  then- 
current  purchaser  for  the  remaining 
duration  of  its  purchase  from  Stampede. 

2.  Western  will  annually  report  to 
FERC  die  basis  for  die  Floor  Rate,  die 
Ceiling  Rate,  the  status  of  Stampede 
Division  repayment  and  any  dedsion 
not  to  operate  the  powerplant  during  a 
given  period. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  (Act)  of  1980  (5  U.S.C.  801,  et  seq.), 
each  agency,  when  reqtiired  by  5  U.S.C 
553  to  pubUsh  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  rate 
adjustment  for  Stampede  relates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rates  or  services  of 
particular  applicability  are  not 
considered  rules  within  the  meaning  of 
the  Act.  Since  the  rate  for  Stampede 
power  is  of  limited  applicabihty  and  is 
being  set  in  accordance  with  specific 
regulations  and  legislation  imder 
particular  circumstances.  Western 
believes  that  no  flexibility  analysis  is 
required. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  and 
DOE  regulations  published  in  the 
Federal  Register  (45  FR  20895-20701,  as 
amended),  Western  is  reviewing  the 
environmental  impacts  of  these 
proposed  rates  for  the  Stampede 
Division  and  will  determine  whether  it 
involves  a  major  Federal  action  having  a 
significant  adverse  impact  on  the 
environment 
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Executivs 

The  purpose  of  Executive  Order  12291. 
dated  February  17, 1981.  is  to  reduce  the 
burdens  of  existing  and  future 
regulatioiu.  increase  agency 
accountability  for  reguiatoiy  actions, 
provide  for  presidential  oversight  of  the 
regulatory  process,  minimize  duplication 
and  conflict  of  regulations,  and  insure 
well-reasoned  regulations. 

The  DOE  has  determined  that  this  is 
not  a  major  rule  pursuant  to  the  criteria 
of  section  1(b)  of  the  order.  Furthermore, 
Western  has  received  an  exemption 
from  sections  3, 4,  and  7  of  Executive 
Order  12291,  and  dierefore  has  not 
prepared  a  regulatory  impact  statement. 

Availability  of  lufonnatiaa 

All  brodnires,  studies,  comments, 
letters,  menMHvndums,  and  other 
documents  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 
alternative  rates  are  and  will  be 
available  for  inspection  and  copymg  at 
the  Sacranento  Area  Office,  Western 
Area  Power  Administration,  1625  Bell 
Street,  Suite  106,  Sacramento,  California 
95825,  (916)  e4Q^t41& 

Issued  at  Golden,  Colorado,  luly  21, 1989. 
William  H.  Oagett, 
Administrator. 

[FR  Doc.  ee-iasao  FUed  8-ll-«;  8:45  am] 
BILUM  COOE  MBB-SI-II 


ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-3627-9] 

Rcviaion  of  NebrMka  National 
Ponutant  OMwrga  Elimination 
Sy«tani<NPDES)  Program  to  laaua 
General  Parmtts 

agency:  Environmental  Protection 
Agency. 

ACnOM:  Notice  of  Approval  of  the 
National  Pollutant  Discharge 
Elimination  System  General  Permits 
Program  of  the  State  of  Nebraska. 

summary:  On  July  20, 1989,  the  Regional 
Administrator  for  the  Environmental 
Protection  Agency  (EPA),  Region  VII 
approved  the  State  of  Nebraska's 
National  Pollutant  Dischaige 
Elimination  System  Gener^  Permits 
Program.  This  action  authorizes  the 
State  of  Ndiraska  to  issue  general 
permits  in  lieu  of  individual  NPDES 
permits. 


NM  nnrmiii  nvormatiom  contact: 
Donald  Toensin^  Chief,  Permits  Section. 
U.S.  EPA  Re^on  VII,  726  Minnesota 
Avenue,  Kansas  City.  Kansas  66101. 
913/236-2817. 

SUPPLCMINTARY  INFORMATION: 


LBackyennd 

EPA  regulations  at  40  CFR  122.28 
provide  for  the  issuance  of  general 
permits  to  regulate  discharges  of 
wastewater  which  result  from 
substantially  similar  operations,  are  of 
the  same  type  wastes,  require  the  same 
effluent  hmitations  or  operating 
conditions,  require  similar  monitoring, 
and  are  more  appropriately  controlled 
under  a  general  pemiit  rather  than  by 
individual  permits. 

Nebraska  was  authorized  to 
administer  the  NPDES  program  in  June, 
1974.  Their  program,  as  previously 
approved,  did  not  include  provisions  for 
the  issuance  of  general  permits.  There 
are  several  categories  which  could 
appropriately  be  regulated  by  general 
permits.  For  these  reasons  the  Nebraska 
Department  of  Environmental  Control 
(NDEC)  requested  a  revision  of  their 
NPDES  program  to  provide  for  issuance 
of  general  permits.  The  categories  which 
have  been  proposed  for  coverage  under 
the  general  permits  program  include: 
non-contact  cooling  water,  heat  pump 
discharges,  storm  water  discharges  and 
backwash  water  discharges  from 
potable  water  treatment  plants. 

Each  general  pennit  will  be  subject  to 
EPA  review  and  approval  as  provided 
by  40  CFR  123.44.  Aiblic  notice  and 
opportunity  to  request  a  hearing  is  also 
provided  for  each  general  permit. 

II.  Discussion 

The  State  of  Nebraska  submitted  in 
support  of  its  requast.  copies  of  the 
relevant  statutes  aad  regulations.  The 
State  has  also  submitted  a  statement  by 
the  Attorney  Genesal  certifying,  with 
appropriate  citatioas  to  the  statutes  and 
regulations,  that  the  State  has  adequate 
legal  authority  to  administer  the  general 
permits  program  aa  required  by  40  CFR 
123.23(c).  In  addition,  the  State 
submitted  a  program  description 
supplementing  the  original  application 
for  the  NPDES  program  authority  to 
administer  the  gentral  permits  program, 
including  the  authority  to  perform  each 
of  the  activities  set  forth  in  40  CFR 
123.44.  Based  upon  Nebraska's  program 
description  and  upon  its  experience  in 
administering  an  approved  NPDES 
program,  EPA  has  concluded  that  the 
State  will  have  the  necessary 
procedures  and  resources  to  administer 
the  general  permits  program. 

in.  Federal  Re^ster  Notice  of  Approval 
of  State  NPDES  Programs  or 
Modifications 

EPA  will  provide  Federal  Registn 
notice  of  any  action  by  the  Agency 
approving  or  modi^ing  a  State  fJPDES 
program.  The  following  table  will 


provide  the  public  widi  an  up-to-date 
list  of  the  status  of  NFCKBS  permitting 
authority  ttiroughoot  the  country. 
Today's  Federal  Rentier  notice  is  to 
announce  the  approval  of  Nebraska's 
authority  to  issue  general  permits. 


Amoved 

ApprovBd 

AMTOved 

NPOES 
permA 

to  regulate 
Federal 
fecMies 

prekeat- 

^Hi^Uli 

program 

Alabama 

10/18/79 

10/19/79 

10/19/79 

Arkansas'-.- 

11/01/88 

11/01/86 

11/01/86 

CaMomia 

05/14/73 

05/05/78 

Colorado' .._. 

mtzrns 

08/26/73 

Connecticul. 

01/09/89 

06/03/81 

Delaware    - 

04/01/74 
06/28/74 

Georgia 

12/08/80 

03/12/81 

Hawwi 

11/28/74 

06/01/79 

06/12/83 

Illinois' 

W/23m 

09/20/79 

IryJiana 

01/01/75 

12/09/78 



Iowa 

08/10/78 

08/10/78 

06/03/81 

Kansas 

06/28/74 

06/28/85 

Kentucky'—. 

09/30/83 

09/30/83 

08/30/83 

Maryland 

09/05/74 

11/10/87 

09/30/85 

M«h«an  ...... 

10/17/73 

12/09/78 

06/07/83 

Minnesota'... 

06/30/74 

12/09/78 

07/16/79 

Mississippi-.. 

05/01/74 

01/26/83 

05/13/82 

MisBOUi' . 

10/30/74 

06/26/79 

06/03/81 

Montana'™ 

06/10/74 

06/23/81 



Nebraska'  ..w 

06/12/74 

11/02/79 

09/07/84 

Nevada 

09/19/75 

06/31/78 

New 

Jeney>_..J 

04/13/82 

04/13/82 

04/13/82 

New  York ^ 

10/28/75 

06/13/80 

North 

Carolina 

10/19/75 

00/28/84 

06/14/82 

Nortn 

Dakota 

06/13/75 

Ohio 

03/11/74 

01/28/83 

07/27/83 

Oregon* 

09/26/73 

03/02/79 

03/12/81 

Pennsylva- 

nia  . 

06/30/78 

06/30/78 



Rhode 

Island' 

09/17/84 

09/17/84 

09/17/84 

South 

Caroline..... 

06/10/75 

09/26/80 

04/09/82 

Tennessee™ 

12/28/77 

08/10/83 

Utah 

07/07/87 

07/07/87 

07/07/87 

Vermont ^ 

03/11/74 

03/16/82 

Virgin 

Islands 

06/30/76 
03/31/75 

Virginia 

02/09/62 

04/14/88 

Washington.. 

11/14/73 

09/30/86 

Weal 

Virginia' .-, 

05/10/82 

05/10/82 

05/10/82 

Wisconsin' .- 

02/04/74 

11/26/79 

12/24/80 

Wyomirtg 

01/30/75 

05/18/81 

'  Denotes 
gram. 


AppRwed  Slatt  General  Permit  Pro- 


1 


IV.  Review  Under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  O^ice  of  Management  and  Budget 
has  exempted  this  rule  from  the  review 
requirements  of  Executive  Order  12291 
pursuant  to  Section  8(b)  of  diat  Order. 

Under  the  Regulatory  Flexibility  Act, 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analjrsis  fof  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  Section  eoS(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  I  certify  that  tkis  Stute  General 


Federal  Regiater  /  Vol.  54.  No.  155  /  Monday,  August  14,  1989  /  Notices 


Permits  Program  will  not  have  a 
significant  impact  on  a  substantial 
ntunber  of  small  entities.  Approval  of 
the  Nebraska  NPDES  State  General 
Permits  Program  establishes  no  new 
substantive  requirements,  nor  does  it 
alter  the  regulatory  control  over  any 
industrial  category.  Approval  of  the 
Nebraska  NTOES  State  General  Permits 
Program  merely  provides  a  simpUned 
administrative  process. 

Dated:  July  2ft,  1980. 
Morris  Kay, 

Regional  Administrator. 
[FR  Doa  89-18840  FUed  8-11-89: 8:45  am] 
BiujNaoooc( 


Federal  Communications  Commission. 
Doana  R.  Searcy, 
Secretary. 

[FR  Doc.  89-18883  Fiied  8-11-89: 8:45  am] 
I  CODE  sris-oi-n 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review. 

August  8, 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  (202)  857-360a  2100  M  Street 
NW.,  Suite  140,  Washington,  DC  20037. 
For  further  information  on  this 
submission  contact  Judy  Holey.  Federal 
Communications  Commission,  (202)  632- 
7513.  Persons  wishing  to  comment  on 
this  information  collection  should 
contact  Eyvette  Flynn,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503,  (202)  395- 
3785. 

OMB  Number  3060-0072. 

TitJe:  Airborne  Mobile  Radio 
Telephone  License  Application. 

Fonn  No.:  FCC  409. 

Action:  Extension. 

Respondents:  Business  or  other  for- 
profit,  and  small  businesses  or 
organizations. 

Frequency  of  Response:  On  occasion. 

Estimated  Aimual  Burden:  3,000 
Responses;  252  Hours. 

Needs  and  Uses:  The  FCC  409  is  used 
in  applying  for  authority  to  operate  an 
airborne  mobile  radio  telephone  by 
individual  users  «^  intend  to  become 
subscribers  to  a  common  carrier  service. 
The  form  is  also  used  for  die 
modification  and  renewal  of  such 
licenses.  The  information  is  used  by  the 
Commission's  staff  to  determine  the 
qualifications  of  an  applicant 


[DA  89-947] 

Advisory  CommHtM  on  Advanced 
Television  Service  Planning 
Subcommittee  Meeting 

August  9, 1989. 

A  meeting  of  the  Plaiming 
Subcommittee  of  the  Advisory 
Committee  on  Advanced  Television 
Service  will  be  held  on:  September  19, 
1989, 10:00  a.m..  Commission  Meeting 
Room  (Room  856),  1919  M  Street,  NW., 
Washington,  DC 

The  purpose  of  this  meeting  to  receive 
the  reports  of  the  Subcommittee's 
working  parties  and  to  review  the  work 
statement  for  the  third  period  of 
Planning  Subcommittee  activities. 

The  agenda  for  the  meetings  is  as 
follows: 

1.  Call  to  Order  by  the  Chairman 

2.  Adoption  of  the  Minutes  of  the  Fifth 

Meeting 

3.  Introductory  Remarks 

4.  Review  of  the  Work  Statement 

5.  Status  Reports  by  the  Working  Party 

and  Advisory  Group  Chairmen 

6.  Other  Business 

7.  Date  and  Location  of  the  Next 

Subcommittee  Meeting 
6.  Adjournment 

This  meeting  is  open  to  the  public. 

Parties  may  submit  written  statements 
prior  to  or  at  the  time  of  the  meeting. 
Oral  statements  and  discussion  wiU  be 
permitted  under  the  direction  of  the 
Subcommittee  Chairman. 

Any-questions  regarding  this  meeting 
should  be  directed  to  Joseph  A.  Flaherty 
at  (212)  975-2213  or  William  Hassinger 
at  (202)  632-6460. 

Federal  Communciations  Comraissioo. 

Doona  R.  Saaicy, 

Secretary. 

[FR  Doc.  89-16986  Filed  8-11-89:  8:45  am] 

HUJNQ  CODE  •712-01-H 


Qu»ter1y  Report  on  the  Travel 
Reimbursement  Program 

AQENCY:  Federal  Communications 
Commission. 

ACTNM:  Publishing  of  Quarteriy  Report 
on  Travel  Reimbuirsement  Program. 

SUMMART  In  Public  Law  100-594,  die 
Congress  authorized  the  Federal 
Communications  Commission  to  accept 
reimbursement  from  non-government 
organizations  for  travel  of  employees  of 


the  Commission.  The  Federal 
Communications  Coamissioa  must  keep 
records  of  such  travel  by  each  event  and 
prepare  a  report  each  quarter  of  all 
reimbursements  allowed  and  provide 
copies  of  each  quarterly  rqxirt  to  the 
Senate  Committee  on  Appropriations, 
House  Committee  of  Appn^ations, 
Senate  Committee  on  Commerce, 
Science  and  Transportation,  and  the 
House  Committee  on  Eoeigy  and 
Commerce.  In  addition  the  Federal 
Register  must  publish  each  quarteriy 
report  in  the  Fedaral  Register. 

DATE:  This  report  is  for  the  period  from 
April  1, 1989  throu^  June  30, 1989. 

AOONESS:  Federal  Communications 
Commission.  Washington.  DC  20554. 

FOR  niirrHEii  intormation  contaci: 

Joseph  T.  Hall,  Office  of  the  Managing 
Director.  (202)  632-7194. 

SUPPLEMENTARY  mPORMATION:  The 
report  for  ttie  quarter  ending  June  30, 
1989  is  as  follows: 

FEDERAL  COMMUNICATIONS 
COMMISSION, 

TRAVEL  REIMBURSEMENT  mOGRAM, 

April  1, 198»>luns  30. 1«M 

Summary  Report 

Total    Number    of    Sponsored 

events 32 

Total  Number  of  Sponsoring  Or- 

ganizstioiu 30 

Total  Number  of  Commission- 
ers/Employees Attending 56 

Total    Amount    of    Reimburse- 
ment Expected: «... 

Transportation $17,120.16 

Subsistence.-- -.„-.^—      13,714.27 

Other  Expenses 2.834.38 

Total 33,66841 


Individual  Event  Reports  Attached. 
Amount  of  Reimlnirseraent  Shown  May  be 

Estimated. 

Individual  Event  Report 

Sponsoring  Organization:  National  Cable 
Television  Association.  1724  Massachusetts 
Avenue,  NW..  Washington,  DC  20030. 

Date  of  Event  May  21-24, 1960. 

Description  of  the  Event:  38th  Annual 
Convention  and  Exposition. 

Commissioners  Attending:  Commissioner 
James  H.  Quello. 

Other  Empioyees  attending:  See 
Attacliment  A. 

Amount  of  Reimbmiement 

Transportation .............. .....  $4,386.00 

Subsistence.- —..... 2,9S3iS5 

Other  Expenses . ..- 673J9 

Total &01S.24 
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AttaduiMnt  A— Natkiaal  Cable 
Television  AModatkm 

Other  Employees  Attending: 
Brian  F.  Fontes— Special  Assistant, 

Office  of  Commissioner  Quelle 
Noel  C.R.  Guntheiv-Special  Assistant, 

Office  of  Commissioner  Dennis 
Diane  8.  Killory— General  Counsel 
Mary  Beth  Hess-^jegal  Assistant  to  the 

Bureau  Chief,  Common  Carrier  Bureau 
Alex  Felker,  Bureau  Chief 
Bradley  P.  Hohnes— Chief,  Policy  and 

Rules  Division 
William  H.  Johnson— Deputy  Bureau 

Chief 
Ronald  Parver— Chief,  Cable  Television 

Branch.  Mass  Media  Bureau 
Sarah  M.  Lawrence— Chief,  News  Media 

Division.  Office  of  Public  Affairs 
Lisa  A  Hoolc-^^al  Assistant,  Office  of 

the  Chairman 

Sponsoring  Organization:  National 
Tranilator  Associatioii.  P.O.  Box  628, 
Riverton.  WY  82501. 

Data  of  the  Event:  May  18-2a  1989. 

Description  of  the  Event-  National 
Translator  Anodation  Annual  Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Keith 
Lanon— Chief,  Low  Power  Television 
Branch,  Alan  Schneider— Chief,  Auxiliary 
Services  ftsnch,  Thomas  Eoglish— 
Electronics  Engineer,  Auxiliary  Services 
Branch.  Mass  Media  Bureau. 

Amount  of  Reimbursement* 

Transportation  — $1,096.18 

Subsistence...... „ _  811.49 

Other  Expenses 113.74 

Total 1,821.41 


Sponsoring  Organization:  Virginiit 
Telephone  Association,  700  Building,  Suite 
142a  700  East  Main  Street,  Richmond,  VA 
2321& 

Date  of  the  Event-  May  17-20, 1989. 

Description  of  the  Event-  Virginia 
Telephone  Association  55th  Annual  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  James  D. 
Schlichting,  Legal  Assistant  Office  of  the 
Chairman. 

Amount  of  Reimbursement: 

Transportation $93.15 

Subsistence 138.50 

Other  Expenses OOO 

Total 231.65 


Amount  of  Reimbursement: 

Transportation $824.00 

Subsistence 606.00 

Other  Expenses 94.31 

Total 1,324.31 

I 

Sponsoring  Organization: 
Telecommunications  Indastry  Association, 
150  North  Michigan  Avenue,  Suite  600, 
Chicago.  IL  60601-7525. 

Date  of  the  Event-  May  23. 1989. 

Description  of  the  Event  SUPERCOM  '89/ 
NETWORK  90's. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  William  H. 
Hassinger— Assistant  Bureau  Chief  (Legal], 
Mass  Media  Bureau. 

Amount  of  Reimbursement: 

Transportation „....        $318.00 

Subsistence — .....  34.00 

Other  Expenses —.....„...... 39.80 

Total * 391.80 

I 

Sponsoring  Organization:  Wisconsin  State 
Telephone  Association,  4610  University 
Avenue,  Madison,  WI  5^05. 

Date  of  the  Event-  May  24, 1989. 

Description  of  the  Event  1989  WSTA 
Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Cindy  Z. 
Schonhaut— Attorney,  Lsgal  Branch, 
Common  Carrier  Bureau. 

Amount  of  Reimbursemant: 

Transportation ., $358.00 

Subsistence .j 120.36 

Other  Expenses , 160.23 

Total 63&59 

i 

Sponsoring  Organization:  KMB  Associates, 
Inc.,  Box  825,  Lakeside  Drive,  Blodc  Island, 
RJ. 

Date  of  the  Event  May  28, 1989. 

Description  of  the  Event  KMB  Video 
Journal. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Steven 
Gorosh — Attorney,  Policy  and  Program 
Planning  Division,  Comnon  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $152.00 

Subsistence • 0.00 

Other  Expenses 40.75 

Total - 192.75 


Amount  of  Reimbursement: 

Transportation $258.00 

Subsistence 151.00 

Other  Expenses 22.11 

Total 431.11 


Sponsoring  Organization:  Public  Telephone 
Council,  150  N.  Michigan  Avenue,  Suite  600, 
Chicago,  IL  60601. 

Date  of  the  Event  June  6-8^  1989. 

Description  of  the  Event  PACE/Publicomm 
1989. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Kathie  A. 
Kneff— Chief,  Informal  Complaints  and  Public 
Inquiries  Branch,  Common  Carrier  Bureau. 


Amount  of  Reimbursement: 

Transportation $302.00 

Subsistence 106.00 

Other  Expenses - 50.00 

Total - 458.00 


Sponsoring  Organization:  Northern 
Telecom,  Inc.,  P.O.  Box  13010,  Research 
Triangle  Park.  N.C.  27709. 

Date  of  the  Event  June  11-14, 1989. 

Description  of  the  Event  International 
Conference  on  Communicatiens  1989. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas  J. 
Sugrue — Chief,  Pohcy  and  PiDgram  Planning 
Division,  Commcm  Carrier  Bireau. 

Amount  of  Reimbursement:  i 

Transportation X $152.00 

Subsistence 34.00 

Other  Expenses 52.20 

Total fc 238.50 


Sponsoring  Organization:  Society  of  Cable 
Television  ^igineers,  Inc.,  660  Exton 
Commons,  Exton,  PA  19341. 

Date  of  the  Event  June  15->ia  1989. 

Description  of  the  Event  Cable — ^Tec  Expo. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  John  P. 
Wong — Electronics  Engineer,  Video  Services 
Division,  Mass  Media  Bureau. 

Amount  of  Reimbursement:  I 

■  Transportation .,....».        $330.00 

Subsistence. 333.00 

Other  Expenses 67.40 

Total 730.40 


Sponsoring  Organization:  United  States 
Telephone  Association,  900 19th  Street  NW.. 
Suite  80a  Washington,  DC  20006-2105. 

Date  of  the  Event  May  22-25, 1989. 

Description  of  the  Event  United  States 
Telephone  Association  Premier  Annual  Trade 
Show. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Lisa  A. 
Hook— Legal  Assistant  James  D.  Schlichttaig, 
Legal  Assistant  Office  of  the  Chairman. 


Sponsoring  Organization:  Electromc 
Industries  Association,  9001  Eye  Street  NW., 
Washington,  DC  20006. 

Date  of  the  Event  June  5-6, 1989. 

Description  of  the  Event  Consumer 
Electronics  Show. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  William  H. 
Hassinger,  Assistant  Bureau  Chief 
(Engineering)— Mass  Media  Bureau. 


Sponsoring  Organization:  SM  Company, 
3M  Center,  St  Paul,  MN  55144-1000. 

Date  of  the  Event  June  17*^22, 1989. 

Description  of  the  Event  Annual 
"Broadcast  Symposium'*. 

Commission  Attending:  Nsne. 

Other  Employees  Attending:  William  H. 
Hassingei^-Assistant  Bureau  Chief 
(Engineering),  Mass  Media  Bureau. 

Amount  of  Reimbursement: 
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Transportation $300.0 

Subsistence ....  9SJ0O 

Other  Expenses „. 3.B0 

ToUl 396.60 


Sponsoring  Organization:  Mississippi 
Association  of  Broadcasters,  15  Northtown 
Drive,  Suite  A,  Jackson.  MS  39211. 

Date  of  the  Event  June  15-17, 1989. 

Description  of  the  Event  Mississippi 
Association  of  Broadcasters  Annual 
Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Alex  D. 
Felkei^— Bureau  Chief,  Mass  Media  Bureau. 

Amount  of  Reimbursement 

Transportation. $288.0 

Subeistenoe... ...„ ..  88.00 

Other  Expenses 1535 

Total -. 392.65 


Sponsoring  Organization:  United  States 
Telephone  Association,  900 19th  Street  NW., 
Suite  800,  Washington,  DC  20006-2105. 

Date  of  the  Event  June  19-20, 1989. 

Description  of  the  Event  Integrated 
Services  Digital  Network  Seminar. 

Commissioners  Attending:tione 

Other  Employees  Attending:  Charles 
OUver— Attorney,  Policy  and  Program 
Planning  Division,  Common  Carrier  Bureau. 


Amount  of  Reimbursement 

Transportation 

Subsistence 

Other  Expenses 


$300.00 

124J0 

KM 


Total. 


524.30 


Sponsoring  Organization:  Flordia 
Association  of  Broadcasters,  514  East 
College,  Tallahassee.  FL  32301. 

Date  of  the  Event  June  21-24. 1969. 

Description  of  the  Event  Florida 
Association  of  Broadcaster's  Annual 
Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Roderick  K. 
Porter— Deputy  Chief,  Mass  Media  Bureau. 

Amount  of  Reimbursement 

Transportation $200.00 

Sutraistence - 335X10 

Other  Expenses 30  JO 

Total 586.00 


Amount  of  Reimbursement 

Transportation $21.83 

Subsistence :. 93.00 

Other  Expenses 8.75 

Total 123.58 


Sponsoring  Organization:  National 
Association  of  Broadcasters,  1771  N  Street 
NW.,  Washington,  DC  20036. 

Date  of  the  Event  April  29-May  2. 1989. 

Description  of  the  Event  National 
Association  of  Broadcasters  67th  Annual 
Convention  and  International  Exposition. 

Commissioners  Attending:  Chairman 
Dennis  R.  Patrick.  Commissioner  James  R 
Quello,  Commissioner  Patricia  Diaz-Dennis. 

Other  Employees  Attending-  See 
Attachment  A. 

Amount  of  Reimbursement: 

Transportation  _ $2,740.00 

Subsistence 4,065.30 

Other  Expenses ........  464.34 

Total 7,269.64 


Attachment  A — ^National  Association  of 
Broadcasters 

Other  Employees  Attending:  Alex  D. 
Felker — ^Bureau  Chief,  Roderick  P. 
Portei^— Deputy  Bureau  Chief,  William 
H.  Hassinger — ^Assistant  Bureau  Chief 
(Legal),  Larry  D.  Eads — Chief.  Audio 
Services  Division.  Roy  J.  Steward — 
Chief,  Video  Services  Division,  Charles 
W.  Kelley — Chief,  Enforcement  Division, 
Mass  Media  Bureau. 

Individual  Event  Report 

Sponsoring  Organization:  HAMVENTION, 
P.O.  Box  964,  Dayton,  OH  45401. 

Date  of  the  Event  April  27-3a  1988. 

Description  of  the  Event  1988 
HAMVENTION. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  John  B. 
Johnson — Chief,  Personal  Radio  Branch, 
Private  Radio  Branch. 

Amount  of  Reimbursement: 

Transports  tion $228.00 

Subsistence 193.50 

Other  Expenses 66.24 

Total 487.74 


Amount  of  Reimbursement 

Transportation $318.00 

Subsistence —  238.50 

Other  Expenses 80.00 

Total 614.00 


IndividyalEw 

Sponsoring  Organization:  Ad  Club  of  New 
Hampshire.  P.O.  Box  4448,  Manchester,  NH 
03108. 

Date  of  the  Event  April  12. 1980. 

Description  of  the  EveiA  Ad  Club  of  New 
Hampsliire  Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Alex  D. 
Felker — Bureau  Chief,  Mass  Media  Bureau. 

Amount  of  Reimbursement 

Transportation .....'^.  $157.00 

Subsistence 98.00 

Other  Expenses 20.50 

Total  _ 275.50 


Sponsoring  Organization:  National 
Economic  Research  Associates  inc.  101  Main 
Street  Cambridge  MA  02142. 

Date  of  the  Event:  April  12-15. 1989. 

Description  of  the  Event  Third  Biennial 
Telecommunicatians  Seminar. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  John  R. 
Haring — Chief,  Office  of  Plans  and  Policy. 

Amount  of  Reimbursement: 

Transportation $529.00 

Subsistence 46Bj00 

Other  Expenses 41.30 

Total 1,038.30 


Sponsoring  Organization:  New  England 
Telephone,  98  H^  Street  Boston,  MA  02110. 

Date  of  the  Event  April  24-28, 1989. 

Description  of  the  Event  Spring 
Accounting  Witnesses  Conference. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Gerald  P. 
Vaughan— Deputy  Bureau  Chief  (Operations] 
Common  Carrier  Bureau. 


Amount  of  Reimbursement: 

Transportation 

Subsistence 

Other  Expenses 

Total 


$300.00 

175.44 

5.50 


480.94 


Sponsoring  Organization:  Maryland/ 
District  of  Coliunbia/Delaware  Broadcaster's 
Assodatioii.  Inc.  10820  Little  Patuxent 
Parkway,  Suite  806,  Columbia,  MD  21044. 

Date  of  the  Event  Juae  22-25, 1989. 

Description  of  the  Event  Maryland/District 
of  Columbia/Delaware.  Broadcaster's 
Association  AasHni  Coarention. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Alex  D. 
reikcf    uureau  Cniei,  Mass  Media  Bureau. 


Individual  Event  Report 

Sponsoring  Organisation:  Bellcore,  290  W. 
Mt  Pleasant  Avenue,  Uvingston,  NJ  07039- 
2729. 

Date  of  the  Event  April  5, 1988. 

Description  of  the  Event 
Telecommunications  Cost  Forum. 

Commissioners  Attending:  None 

Other  Employees  Attending.  Michael  R. 
Wack — Legal  Ataistant  to  the  Burean. 
Chief — Common  Carrier  Bureau. 


Sponsoring  Organization:  Ameritech 
Services.  475  N  Martingale  Road. 
Schaiunbuig,  IL  80173. 

Date  of  the  Event  April  28-27 1980 

DeacrqAion  of  the  Event  The  Interindustry 
Advisory  Group  and  mC  Meetings. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Raymond  L 
Dujack-^ectronics  Engineer,  Policy  and 
Program  Planning  Division.  Common  Carrier 
Bureau 
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Amount  of  Reimbursement: 

Transportation $358.00 

Subsistence..- „.  245JX) 

Other  Expenses .......................  20.00 

Total  ......................................  623.00 


Sponsoring  Organixation:  NYNEX  Service 
Company,  120  Bloomingdale  Road,  Room  35a 
White  Plains,  NY  1060S. 

Date  of  the  Event:  May  9-11, 1908. 

Description  of  the  Event  DLC  Technical 
Working  Committee.  Non-Technical  Woridng 
Committee  and  Alarm  Industry  Workshop. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Raymond  L. 
Dujack— Electronics  Engineer,  Policy  and 
Program  Planning  Division,  Conunon  Carrier 
Bureau. 

Amount  of  Reimbursement: 

Transportation $210.00 

Subsistence 272.53 

Other  Expenses 107.60 

Total 590.13 


Sponsoring  Organization:  Telestrategies. 
Incorpc-ated,  1355  Beverly  Road,  Suite  100, 
McLean,  VA  22101. 

Date  of  the  Event-  April  25-28, 1989. 

Description  of  the  Event-  Pay  Phone  and 
Operator  Services  Conference. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Howard 
Wilchins— Deputy  Chief,  Enforcement 
Division,  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $322.00 

Subsistence 223.00 

Other  Expenses 29.47 

Total 574.47 


Sponsoring  Organization:  Oregon 
Independent  Telephone  Association,  555 
Union  Street,  NW.,  Salem,  OR  97301. 

Date  of  the  Event-  May  4, 1989. 

Description  of  the  Event-  Oregon 
Independent  Telephone  Association  Annual 
Meeting 

Commissioners  Attending:  Commissioner 
Patricia  Diaz-Dennis. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement 

Transportation $219.00 

Subsistence 152.00 

Other  Expenses 46.25 

Tctal „ 417.25 


Sponsoring  Organization:  The  Institute  of 
Electrical  and  Electronic  Engineers  Inc.,  c/o 
Frank  Thatcher  Associates,  Inc.,  564  Market 
Street,  Suite  612.  San  Francisco,  CA  94104. 

Date  of  the  Event-  May  1-3, 1989. 

Description  of  the  Event  1988  VTS 
Conference. 

Commissioners  Attending:  None. 


Other  Employees  Attending:  Thomas  P. 
Stanley— Chief  Engineer.  OfRce  of 
Engineering  and  Technology. 

Amount  of  Reimbursement: 

Transportation „ $388.00 

Subsistence 448.00 

Other  Expenses 125.00 

Total 961.00 


Sponsoring  Organization:  Bell 
Communications  Reseafch,  290  W.  Mt. 
Pleasant  Ave,  Livingstoa,  N)  07039. 

Date  of  the  Event  May  2-3, 1989. 

Description  of  the  Event  Annual  Third 
Party  Marketing  Executive  BrieRng. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Gary 
Phillips— Attorney,  Policy  and  Prof^m 
Planning  Division,  Common  Carrier  Bureau. 

Amount  of  Reimbursement: 

Transportation $378.00 

Subsistence 178.00 

Other  Expenses 47.00 

Total » 603.00 

I 

Sponsoring  Organization:  Motorola,  Inc., 
1776  K  Street.  NW.,  Suite  300,  Washington, 
DC  20006. 

Date  of  the  Event  May  3-5, 1989. 

Description  of  the  Event  Telocator  Annual 
Meeting. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Gerald  P. 
Vaughan— Deputy  Bureau  Chief  (Operation), 
Gregory  J.  Vogt— Chief,  Mobile  Services 
Division,  Myron  C.  Peclc— Deputy  Chief, 
Mobile  Services  Division,  Common  Carrier 
Bureau.  , 

Amount  of  Reimbursement: 

Transportation _ $902.00 

Subsistence 709.00 

Other  Expenses 231.70 

Total ^ 1.842.70 

I      - 

Sponsoring  Organization:  American 
Women  in  Radio  and  Television.  1101 
Connecticut  Avenue,  NW.,  Suite  70a 
Washington.  DC  20036. 

Date  of  the  Event  M^r  12, 1989. 

Description  of  the  Event  38th  Annual 
Convention. 

Commissioners  Attending:  Chairman 
Dennis  R.  Patrick. 

Other  Employees  Attending:  None. 

Amount  of  Reimbursement: 

Transportation $110.00 

Subsistence 42.50 

Other  Expenses 61.25 

Total „... 213.75 


Sponsoring  Organization:  Tennessee  Cable 
Television  Association,  P.O.  Box  1737, 
lohnson  City,  TN  37605-1737. 


Date  of  the  Event  April  29, 1989. 

Description  of  the  Event  Tennessee  Cable 
Television  Association  Convention. 

Commissioners  Attending:  None. 

Other  Employees  Attendiag:  Pamera 
Hairston — ^Attorney,  Equal  Employment 
Opportunity  Branch,  Mass  Media  Bureau. 


Amount  of  Reimbursement: 

Transportation $316.00 

Subsistence 97.50 

Other  Expenses 36.00 

Total 449.50 


345 


Sponsoring  OrganizatioiulnatUute  of 
Electrical  and  Electronics  Engineers,  Inc. 
E.  47th  Street  New  York,  NT  10017-2394. 

Date  of  the  Event  May  2»>25, 1989. 

Description  of  the  Event  1989  IEEE  EMC 
Conference. 

Commissioners  Attending:  None. 

Other  Employees  Attending:  Thomas  W. 
Phillips — Electronics  Engineer,  Sampling  and 
Measurements  Branch,  OEHce  of  Engineering 
and  Technology. 


Amount  of  Reimbursement 

Transportation 

Subsistence 

Other  Expenses 

Total 


$466.00 

288.00 

0.00 


754.00 


Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  89-18987  Filed  8-11-89;  8:45  am] 

MLUNQ  CODE  6712-01-M  I 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  groups  of  mutually  exclusive 
applications  for  three  new  FM  stations 
and  one  new  AM  station: 

I. 


Applicant  City,  and 
State 

File  No. 

Docket 
Na 

Educational  Media 
Foundation  of 
Texas,  Inc.,  Waco, 
TX. 

BPED-I70610MF 

1 

BPH-870629MU 

1 

BPH-870630MO 
BPH-e70630NA 
BPH-870630NB 

89-338 

RfiifVf  Iw  u  1 

Cofnpsny,  tnc>f 
WacaTX 
C.  Richards 

mc.,  Waco,  TX 
0.  Excelsior 

Inc.,  Waco,  TX. 
E.  Chase 

Communications, 
Inc..  Waco.  TX. 
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Issue  Heading  and  Applicants 

1.  Comparative,  A,  B,  C  D,  E 

2.  Ultimate.  A,  B,  C,  D,  E 

II 


Applicant  City,  and 
State 

FSeNo. 

MM 

DocKet 
No. 

A.  Thomas  FeretMe, 
Oscoda.  IMI. 

B.  kMCO  County 
ComnHinicatK)ns, 
Inc..  Osooda.  Ml.. 

BPH-870925MA 
BPH-871023ML 

88-339 

Issue  Heading  and  Applicants 

1.  Comparative,  A,  B 

2.  Ultimate,  A,  B 

[Docket  No.  ] 
OL 


Applicant  City,  and 
State 

Hie  No. 

MM 

Docket 

No. 

A.  Emision  De  Radio. 
Balmaseda.  Inc., 
Ponte  Vedra  Beach, 
FL 

B.  Safe  Care.  Inc., 

BPH-e70S0SMA 

BPH-870505MB 
BPH-e70506ME 
BPH-e70506MF 

BPH-870506MG 

BPH-870506MH 

BPH-e70506MI 

BPH-870506MK 
BPH-870506ML 
BPH-870506MM 
BPH-870506MN 
BPH-870506MO 
BPH-870506MP 

BPH-87a'>0(tMQ 

B9-3S0 

Ponte  Vedra  Beach, 
FL 
C.  Stephen  G. 

McGowan,  Ponte 
Vedra  Beach,  FL 
D.  Ponte  Vedra 

Broadcasting,  Inc., 
Ponte  Vedra  Beach. 
FL 
E.  Tallahassee 

Broadcasting,  Co., 
Ponte  Vedra  Beach, 
FL 
F.  Chameleon 

Broadcasting,  Inc., 
Ponte  Vedra  Beach, 
FL 
G.  Sunstar 

Inc..  Ponte  Vedra 
Beach,  FL 
H.  Dale  Broadcasting. 

Inc.,  Ponte  Vedra 
Beach.  FL 
1.  Ponte  Vedra  Radio 

Coiporation,  Ponte 

Vedra  Beach,  FL 

J.  Ronald  Scott  Perry, 

Ponte  Vedra  Beach, 
FL 
K.  Firet  Coast  Radto, 

Inc.,  Ponte  Vedra 
Beach,  FL 
L  Florida  FM  Limited 

Partnership,  Ponte 

Vedra  Beach,  FL 

M.  Monroe  E.  Berlcman 

andSuzetteM. 
Betlanan,  Ponte 
Vedra  Beach,  FL 
N.  LeeAnn  Kendal 
Scopinich,  Ponte 
Vedra  Beach,  FL 

Issue  Heading  and  Applicants 
1.  See  Appendix,  L 


2.  See  Appendix,  L 

3.  See  Appendix,  L 

4.  See  Appendix  L 

5.  Financial  Qualifications,  K 

6.  Comparative,  A-N 

7.  Ultimate.  A-N 

IV. 


Applicant  Cily.  and  State 

FBeNo. 

MM 

Docket 
No. 

A.StatM«ide 
Broadcastare  Inc 
Black  Canyon  City,  AZ. 

BP-870330AL 
BP-870624AQ 

89-340 

South  Tucsoa  AZ. 

Issue  Heading  and  Applicants 

1.  Environmental  Impact  A 
2. 307(b}-Modificatioa  A.  B 

3.  Comparative,  A,  B 

4.  Ultimate.  A.  B 

2.  Pursuant  to  section  309(e]  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the  issues 
whose  headii^s  are  set  forth  below.  The 
text  of  each  of  these  issues  has  been 
standardized  and  is  set  forth  in  its 
entirety  under  the  corresponding 
headings  at  51  Fed.  Reg.  19347,  May  29, 
1986.  The  letter  shown  before  each 
applicant's  name,  above,  is  used  below 
to  signify  whether  the  issue  in  question 
applies  to  that  particular  applicant. 

3.  If  there  is  any  non-standardized 
issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete  HDO 
in  this  proceeding  is  available  for 
inspection  and  copying  diulng  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street,  NW., 
Washington,  DC.  Tlie  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Washington, 
DC  20037.  (Telephone  (202)  857-3800). 
W.  Jan  Cay. 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

Appenduc — (Ponte  Vedra  Beach,  FL) 

1.  To  determine  whether  Sonrise 
Management  Services,  Inc.  is  an  undisclosed 
party  to  the  application  of  L  (Florida). 

2.  To  determine  whether  L  (Florida's) 
organizational  structure  is  a  sham. 

3.  To  detennine  whether  L  (Florida) 
violated  { 1.65  of  the  Commission's  Rules, 
and/or  lacked  candor,  by  failing  to  timely 
report  the  designation  of  character  issues 
against  other  applicants  in  which  one  or  more 
of  its  partners  has  an  ownership  interest  and/ 
or  the  dismissal  of  such  ownership  interest 


and/or  the  dismissal  of  such  applications 
with  unresolved  character  issues  pending. 

4.  To  determine,  from  the  evidence 
adduced  purauant  to  Issues  1  thimigh  3 
above,  whether  L  (Florida)  possesses  the 
basic  qualifications  to  be  a  licensee  of  the 
facilities  sought  herein. 

[FR  Doc.  89-18988  Filed  8-11-89;  8:45  am] 
BIUJNQ  coot  t711-ei-M 


FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Agenqr  Information  CoOection 
SulNnKted  to  the  Office  of 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35). 

Type:  Extension  of  3067-0186. 

Title:  Disaster  Response 
Questionnaire. 

Abstract:  The  Disaster  Response 
Questionnaire  is  used  to  assess  the 
effectiveness  of  State  and/or  local 
response  to  actual  disasters  and  also 
evaluate  FEMA  programs  to  support  and 
enhance  local  capabilities  as  directed  by 
the  Federal  Civil  Defense  Act  of  1950 
[As  Amended). 

Type  of  Respondents:  State  and  Local 
Govemmenu. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  540. 

Number  of  Respondents:  360. 

Estimated  Average  Burden  Hours  per 
Response:  1.5. 

Frequency  of  Response:  On  occasion, 
after  a  disaster  declaration. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Omcer,  Linda  Shiley,  (202)  6465-2824, 
500  C  Street,  SW.,  Washington,  DC 
20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Pamela  Barr,  (202) 
395-7231,  Office  of  Management  and 
Budget,  3235  NEOB,  Washington.  DC 
20503  within  two  weeks  of  this  notice. 

Dated  July  19, 1988. 
Wesley  C  Moore, 

Director,  Office  of  Administrative  Support. 
[FR  Doc.  89-18846  FUed  8-11-89;  8:45  am) 
MUJNO  COM  srie-ei-ii 
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FEDERAL  MAItfTIME  COMMISSION 
■vmiov  Or  Myra>nNni|S|  nno 

The  Federal  Maritiiiie  Commission 
hereby  gives  notice  of  the  fiUng  of  tfie 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  eedi  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street. 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commissioii.  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  hi  {  572.603  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  comunicating  with  the 
Conunissioc  regarding  a  pending 
agreement. 

Agreement  No.:  202-010790-007. 

Title:  Israel  Easbound  Conference 
Agreement 

PartieK 

Zim  Israel  Navigation  Co.,  Ltd.,  (Zim 
Container  Service  Division) 

Farrell  Lines,  Ina 

Lykes  Bros.  Steamship  Co.,  Inc. 

Synopsis:  The  proposed  modification 
would  clarify  existing  procedures  for  the 
discussion  and  modification  cr 
cancellation  of  proposed  or  effective 
independent  actions. 

Agreement  No^-  20S-011248. 

Title:  NYK-4>M&0  Discussion 
Agreement. 

Parties: 

Nippon  Yusen  Kaisha 

Phillipines,  Micronesia  &  Orient 
Navigation  Co. 

Synopsis:  The  proposed  Agreement 
would  authorize  the  parties  to  discuss 
and  agree  upon  transportation  matters 
of  mutual  concern  in  the  trades  from 
Taiwan,  Hong  Kong,  the  Philippines,  and 
Thailand  to  Hawaii.  Adherence  to  any 
rate  matters  agreed  upon  would  be 
voluntary. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  Augmt  8, 1980. 

Ronald  D.Muiphy, 

Assistant  Secretary. 

[FR  Doc  80-18801  FUed  8-11-80;  8:48  am] 


FEDERAL  RESERVE  SYSTEM 
Agonqf  Forms  Under  Revimr 

August  8, 1989. 
Background 

Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection(s)  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  and  approval  ander  the 
Paperwork  Reduction  Act  (Title  44 
U.S.C  Chapter  35)  and  under  OMB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public  (5  CFR  Part  1320). 
A  copy  of  the  proposed  information 
collection(8)  and  supporting  documents 
is  available  fivm  tlie  agency  clearance 
officer  listed  in  the  notice.  Any 
comments  on  the  proposal  should  be 
sent  to  the  OMB  desk  officer  listed  in 
the  notice.  OMB's  usual  practice  is  not 
to  take  any  action  on  a  proposed 
information  collection  until  at  least  ten 
working  days  after  notice  in  the  Federal 
Register,  but  occasionally  the  public 
interest  requires  more  rapid  action. 
FOR  FURTHER  INFORIUTION  CONTACT. 
Federal  Reserve  Board  Clearance 
Officer — ^Frederick  I.  Schroeder — 
Division  of  Researdi  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  DC 
20551(202-452-3822) 
OMB  Desk  Officer— Gary  Waxmaiv— 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  320S,  Washington,  DC 
20503  (202-395-7340) 

Request  for  OMB  approval  to  extend 
with  revision 

1.  Report  title:  Monthly  Consolidated 
Foreign  Currency  Report  of  Banks  in  the 
United  States. 

Agency  form  number  FFIEC  035. 

OMB  Docket  number  7100-0178. 

Frequency:  Monthly. 

Reporters:  U.S.  baijcs  and  U.S. 
branches  or  agencies  of  foreign  banks. 

Annual  reporting  hours:  6,999. 

Estimated  average  hours  per 
response:  12.68. 

Number  of  respondents:  46.  Small 
businesses  are  not  affected. 

General  description  erf  report: 

This  information  collection  is 
mandatory  [12  U.S.C.  248(8)  and  1844(c]] 
and  is  given  confidential  treatment. 

This  report  is  needed  to  monitor  the 
foreign  exchange  positions  of  major 
banking  institutions  aid  to  detect 
changes  in  policy  in  individual  banks. 
Also,  the  report  is  used  as  an  aid  in  the 
analysis  of  foreign  exchange  markets. 
The  proposed  revisions  indude 


additional  data  items  on  currentry 
options,  swaps  and  fiitures,  ofhet  by  the 
elimination  of  the  seven-dategwy 
maturity  gap  breakdown. 

Board  of  Governors  of  the  federal  Reserve 
Syatem,  August  8, 1989. 

WBBuB  W.  WBes, 

Secretary  of  the  Board. 

[FR  Doc.  89-18826  Filed  8-11-88;  8:45  am] 

RLUNG  COOC  SSIO-ei-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Advisory  Committee  Meetings  in 
September 


AQENCV:  Alcohol,  Drug  Abuse,  and 
Mental  Health  Administration,  HHS. 

ACnON:  Notice  of  meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agendas  of  the 
forthcoming  meetings  of  iie  agency's 
advisory  committees  in  the  month  of 
September  1989.  The  National  Advisory 
Councils  will  be  performing  review  of 
applications  for  Federal  assistance  and 
the  Boards  of  Scientific  Counselors  will 
review  and  evaluate  intramural  projects 
and  individual  staff  scientists. 
Therefore,  portions  of  the  meetings  will 
be  dosed  to  the  public  as  determined  by 
the  Administrator,  ADAMHA,  in 
accordance  with  5  U.S.C.  552(b)(e)  and  5 
U.S.C.  app.  2 10(d).  Notice  of  Uiese 
meetings  is  required  under  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463. 

Committee  Name:  National  Advisory 
Council  on  Alcohol  Abuse  and 
Alcoholism. 

Date  and  Time:  September  11-12: 
10:15  a.m. 

Place:  National  Institutes  of  Health, 
Building  #1,  3rd  Floor.  Wilson  Hall.  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Status  of  Meeting:  Open — September 
11: 10:15  a.m.-5KX)  p.m.  Closed- 
Otherwise. 

Contact:  James  Vaughan,  Room  16C- 
20,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MO  20857,  (301)  443- 
4375. 

Purpose:  The  Council  advises  the 
Secretary,  Department  of  Health  and 
Human  Services  regarding  policy 
direction  and  program  issues  of  national 
significance  in  the  area  of  alcohol  abuse 
and  alcoholism.  Reviews  all  grant 
applications  submitted,  evaluates  these 
applications  in  terms  of  scientific  merit 
and  adherence  to  Department  policies, 
and  makes  recommendatf  ons  to  the 
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Secretary  with  respect  to  approval  and 
amount  of  award. 

Committee  Name:  Board  of  Scientific 
Counselors,  NIMH. 

Date  and  Time:  September  11-13: 8:30 
a.m. 

Place:  National  Institutes  of  Health, 
Building  36,  Room  lB-07, 9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Status  of  Meeting:  Qpen— September 
11: 8:30-0KX)  a.m.  Closed— Otherwise. 

Contact:  Steven  M.  Paul  National 
Institute  of  Mental  HealUi,  Building  10. 
Room  4N-224, 9000  Rockville  Kke. 
Bethesda.  YAD  20892.  (301)  496-3501. 

Purpose:  The  Board  provides  expert 
advice  to  the  Director,  National  Institute 
of  Mental  Health,  on  die  mental  health 
intramural  research  program  through 
periodic  visits  to  the  laboratories  for 
assessment  of  the  research  in  progress 
and  evaluation  of  productivity  and 
performance  of  staff  sdentists. 

Committee  Name:  National  Advisory 
Council  on  Drug  Abuse,  NID  A 

Date  and  Time:  September  12-13: 9:00 
a.m. 

Place:  NIH  Campus,  Building  3lC 
Conference  Room  9, 9000  Rockville  Pike, 
Bethesda,  MD  20892. 

Status  of  Meeting:  Open— September 
12: 9:00  a.m.— 5KX)  p.m.  September  13: 
2:00  p.m — 5M  p.m.  Closed— Otherwise. 

Contact-  Sheila  H.  Gardner,  Room  8A- 
54,  Paridawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857,  (301)  443- 
0441. 

Purpose:  The  Council  advises  and 
makes  recommendations  to  the 
Secretary,  Department  of  Health  and 
Human  Services,  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  on  Drug  Abuse  on  the 
development  of  new  initiatives  and 
priorities  and  the  effident 
administration  of  drug  abuse  research, 
induding  prevention  and  treatment 
research,  and  research  training.  Hie 
Council  also  gives  advice  on  policies 
and  priorities  for  drug  abuse  grants  and 
contracts,  and  reviews  and  makes  final 
recommendations  on  grant  applications. 

Committee  Name:  National  Advisory 
Health  Council,  NIMR 

Date  and  Time:  September  18-20, 9:00 
a.m. 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H,  5600  Rshers  Lane. 
Rockville,  MD  20857. 

Status  of  Meeting:  Open— September 
19: 9KX)  a.m.-l:00  p.m.  Qosed— 
Otherwise. 

Contact-  Eleanor  Friedenberg, 
Paridawn  Building,  Room  9-105, 5600 
Fishers  Lane,  Rockville,  MD  20857,  (301) 
443-3367. 


Purpose:  The  Coundl  advises  the 
Secretary  of  Health  and  Human 
Services,  the  Administrator,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration,  and  the  Director, 
National  Institute  of  Mental  Health 
regarding  policies  and  programs  of  the 
Department  in  the  field  of  mental  health. 
The  Council  reviews  applications  for 
grants-in-aid  relating  to  research  and 
training  in  the  field  of  mental  health  and 
makes  recommendations  to  the 
Secretary  with  respect  to  approval  of 
applications  for,  and  amount  of,  these 
grants. 

Committee  Name:  Board  of  Scientific 
Counselors,  NIAAA 

Date  and  Time:  September  25-26: 9:00 
a.m. 

Place:  Flow  Building,  Room  51, 12501 
Washington  Avenue,  Rockville,  MD 
20852. 

Status  of  Meeting:  Open — September 
25: 9:00  a.m.-9:30  a.m.  Closed- 
Otherwise. 

Contact-  Boris  Tabakoff,  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism,  Building  10,  Room  3C-103. 
9000  Rockville  Pike,  Bethesda,  MD 
20892,  (301)  496-8996. 

Purpose:  The  Board  provides  expert 
advice  to  the  Director,  Division  of 
Intramural  Clinical  and  Biological 
Research,  National  Institute  on  Alcohol 
Abuse  cmd  Alcoholism  (NIAAA),  and  to 
the  Director,  NIAAA  on  the  alcohol 
intramural  research  program.  This 
advice  is  derived  from  periodic  visits  to 
the  laboratories  for  assessment  of  the 
research  in  progress  and  evaluation  of 
productivity  and  performance  of  staff 
sdentists. 

Substantive  information,  summaries 
of  meetings,  and  rosters  of  committee 
members  may  be  obtained  as  follows: 
Ms.  Camilla  Holland,  NIDA  Committee 
Management  Officer,  Room  10-42,  (301) 
443-2620;  Ms.  Diana  Widner,  NIAAA 
Committee  Management  Officer,  Room 
16C-20  (301)  443-4375;  Ms.  Joanna 
Kieffer,  NIMH  Committee  Management 
Officer,  Room  9-105.  (301)  443-4333.  The 
mailing  address  for  the  above  parties  is: 
Paridawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Date:  August  7, 1989. 

Peggy  W.Cockiin. 

Committee  Management  Officer.  Alcohol. 
Drug  Abuse,  and  Mental  Heaith 
Administration. 

[FR  Doc.  89-18802  FUed  8-11-  ».  8:45  am] 
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AQCNCV:  Food  and  Drug  Administration. 
Acnow  Notice. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Calgon  Corp.  has  filed  a  petition 
proposing  that  6ne  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1, 2-dibromo-2, 4- 
dicyanobutane  as  a  preservative  in 
defoaming  agents  used  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  food. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFF-d35), 
Food  and  Drug  Administration.  200  C  St 
SW..  Washington,  DC  20204. 202-472- 
5690. 

SUPPLEIKNTARV  mFORMATKHC  Under 

the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
9B4150)  has  been  filed  by  Calgon  Corp., 
Calgon  Center,  P.O.  Box  1346, 
Pittsburgh,  PA  15230.  The  petition 
proposes  to  amend  S  176.210  Defoaming 
agents  used  in  the  manufacture  of  paper 
and  paperboard  (21  CFR  176.210)  to 
provide  for  the  safe  use  of  1,2-dibromo- 
2,4-dicyanobutane  as  a  preservative  in 
defoaming  agents  used  in  the 
manufacture  of  paper  and  paperboard 
intended  to  contact  food. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  7, 1968. 
Red  R.  Shank. 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[FR  Doc.  80-18932  Hied  B-11-80;  8:45  am] 
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(Docket  No.  89Q-02171 

Kraft,  Inc;  Filing  of  Petition  for 
Affirmation  of  Gras  status 

AOCNCV:  Food  and  Drug  Administration. 
ACTION:  Notice. 
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r.  The  Food  and  Drug 
Administration  (FDA)  Is  announcing 
that  Kraft,  Inc.,  has  filed  a  petition 
(GRASP  gG0351],  proposing  to  affirm 
that  modified  protein  textnrizns  are 
generally  recognized  as  safe  (GRAS]  as 
direct  human  food  ingredients. 
DATK  Comments  by  October  13, 1969. 
ODOllWt;  Written  comments  to  the 
Dockets  Management  branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5000  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  niRTMIII  INFORMATION  CONTACT: 

loAnn  Ziyad.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFF-334),  Food 
and  Drag  Administration.  200  C  SL  SW.. 
Washington,  DC  2020«.  202-426-0463. 
SUPPLCMENTARV  MFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (sec.  201(s),  400, 72  Stat  1784-1788 
as  amended  (21  U.S.C  321(b),  348))  and 
the  regulations  for  affirmation  of  GRAS 
status  in  21 CFR 170^  notice  is  given 
that  a  petition  (GRASP  9G0351)  has 
been  filed  by  Kraft,  Inc.,  801  Waukegan 
Rd.,  Glenview,  IL  60024,  proposing  that 
modified  protein  texturizers  t>e  affirmed 
as  GRAS  for  use  as  direct  human  food 
ingredients. 

The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  21  CFR  170.30 
and  170.35  is  filed  by  the  agency.  There 
is  no  profiling  review  of  the  adequacy  of 
data  to  support  a  GRAS  conclusion. 
Thus,  the  filing  of  a  petition  for  GRAS 
affirmation  should  not  be  interpreted  as 
a  preliminary  indication  of  suitability  for 
GRAS  affirmation. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
October  13, 1989,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  dodcet  numbcor  found 
in  brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  shoud  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substances  are, 
or  are  not,  GRAS  for  the  (xoposed  use. 
A  copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


Dated:  August  4. 1968.. 

Ricliud  J.  Rook.  | 

Deputy  Director,  Centerfor  Food  safety  and 
Applied  Nutrition. 

[FR  Doc.  89-16833  Filed  6-11-68;  ft45  am] 
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Health  Car*  Financing  Admlnlatration 

PubKe  tnfomwrtten  Collection 
ReQuirements  Submitted  to  the  Office 
Of  Management  and  Budget  for 
Clearance 

AOENCV:  Health  Care  Financing 
Administration,  HHS. 

ACnON:  The  Health  Care  Financing 
Administration  (HCFA)  has  submitted 
the  following  public  information 
collection  requirement  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  in  compliance 
with  the  Paperwork  Reduction  Act 
(Pub.  L  96-511). 

summary:  On  August  7. 1989,  the 
Secretary  of  Hecdth  and  Hiunans 
Services  signed  a  regulation  "Medicare 
Home  Health  Agency  Conditions  of 
Participation,"  BPD-476,  which  appears 
elsewhere  in  this  issise  of  the  Federal 
Register.  The  effective  date  of  this 
regulation  is  July  1, 1909.  Sections  404.10, 
484.12,  484.14, 484.16, 484.18,  484.30, 
484.32,  484.34,  484.36, 484.48,  and  484.52 
of  the  regulation  reqidres  information 
collection.  In  view  of  the  critical 
importance  of  the  residents'  rights 
provisions  containedin  the  regulation 
and  the  considerable  opportimity 
already  extended  to  the  public  for 
comment  the  HCFA  has  requested  the 
Office  of  Management  and  Budget  to 
expedite  their  review  within  30  days  of 
this  publication. 

Type  of  Request:  Revision; 
Originating  Office:  Ifealth  Care 
Financing  Administration;  Title  of 
information  collection:  Medicare  Home 
Health  Agency  Conditions  of 
Participation— Information  Collection 
Requirements;  Form  aumben  Form 
HCFA-^-39;  Frequency:  On  occasion; 
Respondents:  Home  Health  Agencies 
Participating  in  the  Medicare  Program; 
Estimated  number  of  responses:  5,651; 
A  verage  hours  per  response:  6.85;  Total 
estimated  burden  hoars:  38,709; 
Additional  Information  or  Comments: 
Regulation  BPD-476  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  following  address:  OMB 
Reports  Management  Branch,  Attention: 
Allison  Herron,  New  Executive  Office 


Building,  Room  3208,  Washington.  DC 
20503. 

Dated:  August  10, 1989. 
Louis  B.  Hays, 

Acting  Administrator,  Health  Care  Financing 
A  dministration. 

[FR  Doc.  89-19042  Hied  6-11-88;  8:45  am] 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  CMnical 
Applications  and  Prevetftfon  Advisory 
Committee 


Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of 
Epidemiology  and  Clinical  Applications. 
National  Heart.  Lung,  and  Blood 
Institute,  National  Iiutitutes  of  I-Iealth, 
on  October  25-26. 1989,  at  the  Ramada 
Inn.  8400  Wisconsin  Avenue,  Bethesda. 
Maryland. 

The  entire  meeting  will  be  open  to  the 
pubUc  bom  9:00  a jn.  to  recess  on 
October  25  and  11:00  a.m.  to 
adjournment  on  October  26  to  discuss 
new  initiatives,  program  policies,  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Q'anch.  National 
Heart,  Lung,  and  Blood  Institutes, 
Building  31,  Room  4A21,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892,  (301)  496-4236,  wil  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  William  R.  Harlan,  Director, 
Division  of  Epidemiology  and  Clinical 
Applications.  Federal  Building.  Room 
212,  Bethesda,  Maryland  20892.  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated:  August  4, 1989. 
Betty  |.  Beveridge. 

Committee  Management  Officer,  NIH. 
[FR  Doc  8»-189e8  Filed  8-11-89;  8:45  am] 
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Public  Health  Service    | 

National  Commiseion  on  Acquired 
Imnuine  Deficiency  Syndrome; 
Meeting 

This  is  to  announce  the  following 
meeting  of  the  National  Advisory  body. 
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NAME  National  Commission  on 
Acquired  Immune  Deficiency  Syndrome. 

Date  and  Time:  August  17, 1989  from 
2:00  p  jn.— 3:30  pjn. 

Place:  Sheraton  Washington  Hotel, 
Idaho  Room,  2060  Woodley  Road,  NW., 
Washingtoa  DC  20008 

This  meeting  is  not  open  to  the  publia 
PURPOSE:  The  general  purpose  of  the 
Commission  is  to  carry  out  activities 
promoting  the  development  of  a  national 
consensus  on  policy  concerning 
acquired  immune  deficiency  syndrome 
(AIDS),  as  provided  in  the  Commission's 
enabling  legislation.  Public  Law  100-607. 
AQENDA:  The  agenda  item  for  the 
meeting  will  be  the  selection  of  an 
Executive  Director  for  the  Commission 
and  will  involve  the  review,  discussion, 
and  evaluation  of  personnel 
applications.  Iliese  personnel 
applications  contain  ioformation  of  a 
personal  nature  the  disclosure  of  which 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  To  protect 
against  ttiis  disclosiu«  of  the 
confidential  information  to  be  discussed, 
as  authorized  by  section  552b  (C)(6),  it  is 
essential  to  close  this  meeting. 

The  meeting  is  being  held  on  short 
notice  in  order  to  allow  the  Commission 
to  promptly  select  its  Executive  Director 
and  begin  its  work. 

Anyone  requesting  information 
regarding  the  subject  Commission 
should  contact:  Ms.  Iris  Gelberg  at  202- 
472-4Z48. 

Dated:  Ai^ust  8, 1989. 
)oIu  Gallivan. 
PHS  Regulations  Officer. 
[FR  Doc.  89-18936  Filed  8-11-89;  8:45  am] 

BtLUNC  CODE  4iaS>17-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
( CA-010-82-3110-10  CAPL] 
Public  Use  Restrfelion;  Callfomla 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Establishment  of  temporary 
vehicle  use  restrictions  in  the  Carrizo 
Plain  Natural  Area  and  the  Caliente 
Range  within  San  Luis  Obispo  Coimty  in 
the  Caliente  Resource  Area,  Bakersfield 
District,  California. 

summary:  This  emergency  action 
restricts  vehicle  use  on  EULM- 
administered  public  land  in  the  Carrizo 
Plain  Natural  Area  and  die  Caliente 
Range  in  San  Luis  Obispo  County. 
California,  due  to  the  acquisition  of 
public  lands  which  have  yet  to  be 
addressed  in  a  Resource  Management 


Plan.  Vehicle  use  on  roads  designated  as 
"Administrative  Access  Only"  shall  be 
limited  to  persons  specifically 
designated  by  the  Authorized  Officer  to 
drive  on  said  raods.  The  public  lands 
affected  by  this  category  of  road  closure 
are  located  in  portions  of  T31S,  RISE; 
T31S.  R20E;  T32S.  RlOE;  T32S,  RZOE; 
T32S.  R21E:  T32S,  R22E;  T12N,  R28W; 
T12N,  R27W:  T12N.  R26W;  TllN.  R28W; 
TllN,  R27W:  TllN,  R26W;  TllN,  R25W; 
and  TllN,  R24W.  Vehicle  use  on  roads 
designated  as  "Seasonal  Public  Access" 
shall  be  permitted  from  on  or  about  the 
second  Saturday  of  August  untH  the 
roads  are  determined  to  be  impassable 
due  to  weather  conditions  or  until  the 
last  Saturday  in  November,  whichever 
occurs  first,  llie  public  lands  affected  by 
this  category  of  use  restriction  are  in 
portions  of  T32N,  R2(£;  T12N,  R28W; 
TllN,  R28W;  and  TllN,  R29W.  Vehicle 
use  on  roads  designated  as  "Public 
Access"  shall  be  permitted  on  a  year- 
round  basis,  unless  safety 
considerations  or  road  condition  due  to 
weather  requires  a  temporary  road 
closure.  The  public  lands  affected  by 
this  category  of  use  restirction  are  in 
portions  of  T30S,  R19E;  T30S.  R20E; 
T31S.  R19E;  T31S,  R20E;  T31S.  R21E: 
T32S.  R2(ffi;  T32S,  R21E;  and  T12N, 
R27W.  Maps  of  the  affected  roads  and 
their  respective  designations  are 
avalable  at  the  Caliente  Resource  Area 
Office,  4301  Rosedale  Highway, 
Bakersfield,  California.  These 
restrictions  will  apply  from  the  date  of 
publication  in  the  Federal  Register  and 
remain  until  an  amendment  thereof  or 
the  publication  of  a  Resource 
Management  Plan  adequately  addresses 
public  access  on  these  lands. 
SUPPiXMENTARY  INFORMATION:  This 
emergency  road  closure  is  intended  to 
control  vehicle  use  on  newly  acquired 
lands  and  other  public  lands  where 
sensitive  resources  are  receiving  or  may 
receive  increased  public  use.  Road  use 
restrictions  in  the  Carrizo  Plain  Natural 
Area  are  designed  primarily  to  protect 
significant  cultural  sites,  to  protect  the 
habitat  of  endangered  species,  and  to 
reduce  the  potential  for  erosion.  The 
vehicle  use  restrictions  in  the  Caliente 
Range  are  intended  to  protect  an 
existing  Wilderness  Study  Caliente 
Range  are  intended  to  protect  an 
existing  Wilderness  Study  Area,  to 
improve  the  quality  of  recreational 
experiences,  to  reduce  the  potential  for 
erosion,  to  enhance  public  and  to 
protect  sensitive  riparian  habitat 
Authority  for  these  vehicle  use 
restrictions  is  contained  in  CFR  Title  43, 
Chapter  n,  8364.1(a). 
dates:  This  vehicle  restriction  will  be 
effective  on  August  14, 1989. 


FOR  FURTHER  IHPORMATIOM  CONTACT: 

Glenn  Carpenter,  Caliente  Resooroe 
Area  Manager,  CaUente  Resource  Area. 
Bureau  of  Land  Management  4301 
Rosedale  Highway,  Bakersfield, 
California.  93308;  (806)  861-4236. 

Dated:  August  8, 1909. 
Glenn  A.  Catfrntm, 
Caliente  Resource  Area  Manager. 
[FR  Doc.  86-18862  Filed  8-11-69: 8:45  am] 
BtUSM  COOC  <Sie-4fr4i 


NATIONAL  CAPITAL  PLANNINQ 
COMMISSION 

Senior  Executhfe  Servto^ 
Performance  Review  Board  Memi>ers 

aoency:  National  Capital  Planning 
Commission. 

ACTION:  Notice  of  Members  of  Senior 
Executive  Service  (SES)  Performance 
Review  Board. 

summary:  Section  4314(c)  of  Ti  .le  5, 
U.S.C  (as  amended  by  the  Civil  Service 
Reform  Act  of  1978]  requires  that  each 
agency  establish,  in  accordance  with 
regulations  prescribed  by  the  Office  of 
Personnel  Management  one  or  more 
Performance  Review  Boards  (PRB)  to 
review,  evaluate,  and  make  a  final 
recommendation  on  performance 
appraisals  assigned  to  individual 
members  of  the  agency's  SES.  The  PRB 
established  for  the  National  Capital 
Planning  Commission  (NCPC)  also 
makes  recommendations  to  the  agency 
head  regarding  SES  performance 
awards,  ranks,  and  bonuses.  Section 
4314(c)(4)  requires  that  notice  of 
appointment  of  Performance  Review 
Board  members  be  pubUshed  in  the 
Federal  Register. 

The  following  persons  have  been 
appointed  to  serve  aa  members  and 
alternates  of  the  SES  PRB  for  the 
National  Capital  Planning  Commission: 
Reginald  W.  Griffith,  Robert  E.  Gresham, 
Eugene  Kinlow.  Peter  |.  Bassa  and  Syl 
C.  Angel  from  January  1. 1988  to 
January  1. 1091. 

FOR  FURTHER  INFORSMTION  CONTACT: 
Connie  M.  Harshaw,  Administrative 
Officer,  National  Capital  Planning 
Commission.  1325  G  Street  NW., 
Washington,  DC  20576,  (202)  724-0170. 

Dated:  August  3. 1989. 
Linda  Do<d  Major. 
Legal  CoanseL 

[FR  Doc.  89-1S7S1  Filed  8-11-88;  8:45  am] 
MUMQ  COR  Tos-ei-a 
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NUCLEAR  REGULATORY 


[Decktllla80-SS3] 

PlMMMphie  Electric  COaj 
Envkonmentil  Aeeeeetwent  end 
Finding  of  No  SIgnifiaMrt  Imped 

The  U.S.  Nuclear  Regulatory 
Commiuion  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
I^iladelphia  Electric  Company,  (the 
licensee),  for  operation  of  the  Limerick 
Generating  Station,  Unit  2,  located  in 
Montgomery  and  Chester  Counties. 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  exemption  would 
extend  the  permitted  time  of  operation 
with  a  non-inerted  containment  to 
accommodate  completion  of  the  Power 
Ascension  Test  Program. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  December  5. 1988. 

Inerting  the  containment  for  the 
Limerick  Generating  Station  Unit  2  is 
required  by  10  CFR  50.44.  Section 
S0.44(c)(3)(i)  states  in  part  that. 
"Effective  May  4. 1982  or  6  months  after 
initial  criticality,  whichever  is  later,  an 
inerted  atmosphere  shall  be  provided  for 
each  boiling  light-water  nuclear  power 
reactor  with  a  Mark  I  or  Marie  II  type 
containment". 

The  licensee  requested  an  exemption 
from  10  CFR  50.44(c)(3)(i)  to  extend  the 
permitted  time  of  operation  with  a  non- 
inerted  containment  to  accommodate 
completion  of  the  Power  Ascension  Test 
Pro-am.  The  Limerick  Unit  2  Power 
Ascension  Test  Program  is  based  on 
maintaining  the  contaiiunent  in  a  non- 
inerted  condition  until  the  successful 
completion  of  the  100-hour  warranty 
run,  a  condtion  which  normally  would 
be  expected  to  occur  within 
approximately  120  effective  full  power 
days  (EFPD)  of  core  bum-up. 

TTie  Need  for  the  Proposed  Action 

The  regulation  established  a  six- 
month  exemption  period  after  initial 
criticality  when  inerting  is  not  required 
.with  the  understanding  and  expectation 
that  a  Power  Ascension  Test  Program 
would  be  a  continuous  program 
unimpeded  by  physical  or  regulatory 
limits  to  power  increases.  In  the  case  of 
Limerick  Unit  1,  and  most  other  recent 
BWR  initial  startups,  unanticipated 
equipment  problems  have  caused  the 
power  ascension  test  period  to  l>e 
extended  beyond  the  six  month 
duration.  The  average  actual  duration  is 
approximately  ten  months. 


It  has  been  a  long  established 
practice,  as  reflected  in  10  CFR  50.44.  to 
operate  boiling  water  plants  during 
power  ascension  testing  with  non- 
inerted  containments.  The  high 
frequency  of  containment  entries  during 
this  period  of  plant  operations  make  it 
impractical  to  operate  with  an  inerted 
containment  and  inerting  would  impact 
the  effectiveness  of  the  Power 
Ascension  Test  Proy-am.  It  is 
advantageous  to  operate  the  reactor 
without  inerting  the  containment  during 
the  Power  Ascensioe  Test  program  to 
permit  inspections  for  identification  of 
possible  safety  problems.  Strict 
compliance  with  the  regulation  would 
result  in  undue  hardships  and  schedule 
pressures  in  excess  of  ^ose 
contemplated  when  the  regulation  was 
adopted  and  also  in  excess  of  recent 
industry  power  ascension  testing 
experience. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  exemption  from  10  CFR 
50.44(c](3](i]  will  not  increase  the 
probability  of  any  accident  or  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  since  not  changes  are  being 
made  in  plant  operation  or  equipment. 
BWR  containments  are  inserted  with 
nitrogen  during  normal  plant  operation 
to  reduce  the  potential  for  a  hydrogen- 
oxygen  reaction  in  the  unlikely  event  of 
an  accident  that  could  generate 
hydrogen.  However,  during  initial 
startup  operations,  overall  plant  safety 
is  enhanced  by  not  inerting  the 
containment.  The  non-inerted 
containment  permits  frequent  and 
prompt  entries  to  the  containment  to 
examine  equipment  performance.  An 
inerted  containment  will  tend  to  inhibit 
these  containment  entries  and  thus 
potentially  delay  discovery  of 
malfunctioning  equipment. 

The  staff  has  assessed  the  potential 
environmental  impacts  related  to 
operation  with  the  additional  effective 
full  power  days  of  core  operation  with  a 
deinerted  containment  and  has 
concluded  that  there  would  be  no 
discernible  incremeatal  environmental 
effects.  The  proposed  exemption  will  not 
result  in  any  changes  to  the  potential 
tyjtes  of  liquid,  gaseous  or  solid  effluents 
that  might  be  released  during  operation 
with  a  deinerted  venus  inerted 
containment.  There  is  no  projected 
difference  in  occupaftional  radiation 
exposure  with  or  without  the  exemption 
and  no  projected  increases  in 
radioactivity  that  might  be  released  to 
the  environment. 

The  staff  has  also  concluded  that 
there  will  be  no  significant  differential 


in  environmental  impacts  as  a  result  of 
postulated  abnormal  events  for  the  few ' 
additional  months  of  testing  without  an 
inerted  containment  and  the  likelihood 
of  accident  releases  to  the  environment 
is  diminished  by  operation  with  a  non- 
inerted  containment  during  the  initial 
startup  testing  operations. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  impact.  Additionally,  it 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
signiHcant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  enviromnental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  of  the  plant  operations  and 
would  result  in  reduced  operational 
flexibility. 

Alternative  Use  of  Resources 

These  actions  do  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Limerick  Generating 
Station,  Unit  2,  dated  April  1984. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons,      f 

Fmding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  i»>epare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  exemption  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  exemption 
dated  December  5. 1988  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Docmnent  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  Pottstown  Public  Library,  500 
High  Street.  Pottstown,  Pennsylvania 
19464. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  August  1988. 


UiLX 
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For  the  Nvdear  Regidatory  Commission. 
Walter  Butler, 

Director  Project  Directorate  1-2,  Division  of 
Reactor  Projects  l/U,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  89-18942  Filed  8-11-89;  845  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  S4-27096:  FHe  Na  SR-NrSE- 
89-20] 

Self<RegiilBlory  Orgenization;  FWng 
and  immediate  Effectiveness  of 
Proposed  Rule  Change  by  New  Yorf( 
Stock  Exchange,  Inc.  Relating  to 
Reduction  of  the  Exchange's 
'Xluestioned  Trade"  Reeohition 
Process  Thne*rfame8 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  July  25, 1989,  the  New  York 
Stodc  Exchange,  Inc.  Hied  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  changes  as  described 
in  Items  I,  Q,  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  oi^ganization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
changes  from  interested  parties. 

L  Self-Regulatory  OtganizatioD's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rnle  caianges 

The  proposed  rule  changes  set  forth  in 
detail  two  changes  in  the  time-frames 
for  the  "Questioned  Trade"  resolution 
requirements  of  the  Exchange's 
"Correction  System"  to:  (i)  Conform 
these  procedures  to  the  National 
Securities  Clearing  Corporation's 
shortened  Comparison  Redesign  time- 
frames; and  (it)  further  shorten  the 
"Questioned  Trade"  resolution 
procedures  in  preparation  for  the 
implementation  of  the  Exchange's 
Overnight  Comparison  System  ('T-fl"). 

II.  Self-Ragiilatafy  GigamxatioD's 
Statement  of  the  Purpose  ot  and 
Statutory  Basis  fee,  the  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rale  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 


IV  below  and  is  set  forth  in  sections  (A). 
(B).  and  (C)  below. 

(A)  SelfrReguIatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Pn^xjsed  Rule 
Change 

Purpose 

The  Exchange  has  developed  a  plan  to 
streamline  and  more  efficiently  process 
transactions  in  its  listed  stocks  which 
were  executed  on  the  Exchange.  Toward 
that  end.  it  has  begtm  implementation  of 
its  "T+V  Ovemi^t  Comparison 
System  (OCS)  wliich  it  believes  will 
substantially  increase  fte  efficiency  of 
the  post-trade  comparison  process  by 
reducing— <jy  four  full  day»— ^e  length 
of  time  members  and  member 
organizations  are  exposed  to  the  risk  of 
loss  due  to  market  fluctuations  on 
uncompared  or  "Questioned  Trades". 

The  Exchange's  implementation  plan 
has  been  structured  so  that  any 
disruption  to  clearing  member  firms' 
operations  procedures  will  be  minimal, 
and  so  that  the  personnel  of  clearing 
member  firms  can  become  acclimated  to 
the  new  System  gradually. 

This  philosophy  has  been  enunciated 
in  the  Exchange's  request  for  "enabling" 
Rule  130,  which  will  become  effective  on 
or  before  September,  1990  (18  months 
from  approval),  and  its  request  for  the 
gradual  implementation  of  its 
"Correction  System",  which  provides  for 
the  electronic  resolution  of  uncompared 
or  "Questioned  Trades".  (For  a  complete 
description  of  the  OCS  and  Exdiange 
Rule  13a  please  refer  to  File  No.  SR- 
NYSE-88-36,  which  was  approved  by 
the  Commission  in  SEC  Release  No.  34- 
26627.  For  a  complete  description  of  the 
Exchange's  "Correction  System",  please 
refer  to  FUe  No.  SR-NYSE-89-03.  which 
was  approved  by  the  Commission  in 
SEC  Release  No.  34-26773.) 

The  Exchange's  "Correction  System" 
began  operation  on  April  27. 1989,  when 
uncompared  or  "Questioned  Trades"  in 
stocks  whose  ticker  symbols  began  with 
the  letter  "A"*  were  resolved  through  the 
System,  and  subsequently  expanded  in 
May  and  June  1989  thnnigfa  the  letter 
"M".  On  July  18,  stocks  w^ose  ticker 
symbols  begin  with  the  letters  "N" 
through  "Z"  were  added.  Thus,  all 
"Questioned  Trades"  in  listed  stodcs 
will  be  resolved  through  the  "Correction 
System"  and  its  related  procedures,  and 
no  "Questioned  Trade"  will  be  resolved 
through  procedures  contained  in 
Exchange  Rule  134.A. 

Member  firm  Trading  Floor  personnel 
will  start  to  process  "Questioned 
Trades"  beginning  at  12:01  PM  on  the 
first  business  day  after  tfie  trade  date 


CT+l")  rather  than  on  the  second 
business  day,  and  complete  that  task  on 
the  same  day  ('T+l").  Tlte  time-frame 
for  the  close-out  of  trades  that  cannot  be 
compared  wiU  remain  as  at  present — the 
fifth  business  day  after  the  trade  date. 
Since  the  procedures  contained  in 
Exhibit  B  vriW  apply  to  the  resolution  of 
"Questioned  Trades"  in  all  stodcs  listed 
on  the  Exchange,  its  implementation  by 
the  Exchange  will  have  the  effect  of 
rescinding  tlie  "Questioned  Trades" 
comparison  procedures  contained  in 
Exhibit  A. 

The  Exchange  believes  ttiat  its 
initiative  to  streamline  and  more 
efficiendy  resolve  uncompared 
transactions  by  the  gradual 
implementation  of  its  Overnight 
Comparison  System  ('T-(-l")  and  the 
related  shortening  of  the  Exchange's 
"Questioned  Trade"  resolution 
procedures  throu^  the  electronic 
processing  of  its  "Correction  System" 
will  help  protect  investors  and  the 
public  interest  as  called  for  in  section 
6(b)(5]  of  the  Act 

In  concert  with  the  Exchange's 
development  of  its  Overnight 
Comparison  System  ('T-(-l")  the 
National  Sectirities  Clearing 
Corporation  (NSCC)  has  been 
developing  its  Comparison  Redesign, 
which  will  require  its  clearing  members 
to  submit  their  comparison  data  by  2:00 
AM  on  the  first  business  day  after  the 
trade  date  ('T-(-l")  rather  than  on  the 
afternoon  of  'T-i-1".  (Please  refer  to  File 
No.  SR-NSCC-89-4  for  a  description  of 
the  NSCC  Comparison  Redesign.) 

Therefore,  the  Exchange  proposes  to 
shorten  the  operational  time-frames  of 
the  "Correction  System"  as  set  forth  in 
Exhibit  A  that  if  approved,  will  require 
its  dearing  members  to  make  any 
necessary  adjustments  to  their 
uncompeired  trade  data  in  tlieir  purchase 
and  sales  departments  on  the  first 
business  day  after  the  trade  date 
("T-t-1")  rather  than  on  the  second 
business  day  ('T-t-2").  "Questioned 
Trades"  will  be  processed  by  member 
firms  Trading  Floor  personnel  on  the 
seccnd  business  day  after  the  trade 
["T+2")  rather  than  on  die  diird 
busmess  day  ('T+S").  The  time-frames 
for  the  dose-ont  of  trades  that  cannot  be 
compared  will  remain  as  at  present — the 
fifth  busmess  day  after  the  trade  date. 
The  Exchange  will  implement  these 
shortened  time-frames  at  tiie  same  time 
that  NSCC  implements  its  Comparison 
Redesign. 

The  proposed  rale  changes  meet  other 
requirement  of  section  e(bKS)  in  that 
they  will  help  prevent  frandnlent  and 
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manipulative  acts  and  practices, 
promote  Just  and  equitable  principles  of 
trade  cmd  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  and  facilitating  transactions 
in  securities.  It  also  meets  requirements 
of  section  17A(a)(l)  in  that  it  will 
enhance  the  prompt  and  accurate 
clearance  and  setUement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  the 

Eroposed  rule  changes  %vill  impose  any 
urden  on  competition  not  in 
furtherance  of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  firom 
Members,  Participants  of  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  changes 
and  no  unsolicited  comments  have  been 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

In  view  of  the  fact  that  the  electronic 
"Correction  System"  is  currently  being 
used  to  process  "Questioned  Trades"  in 
"regular  way"  transactions  in  listed 
stocks  effeced  on  the  Exchange,  and  in 
view  of  the  fact  that  the  Commission 
has  already  approved  the  "Correction 
System  Operations  Procedures" 
contained  in  File  No.  SR-NYSE-89-03, 
the  Exchange  views  the  instant  filing 
merely  as  changes  to  the  time-frames  of 
an  existing  Exchange  Rule.  As  such, 
these  rule  changes  are  being  filed  with 
the  commission  pursuant  to  section 
ig(b)(3](A)(i],  "constituting  as  stated 
pdicy,  practice  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  of  the 
self-regulatory  organization"  and  may 
take  effect  upon  filing  with  the 
Commission.  At  any  time  within  60  days 
of  the  filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Securities  Exdiange  Act 
of  1934. 

Since  NSCC  has  not  selected  an 
effective  date  the  sample  Information 
Memo  set  forth  in  Exhibit  A  contains 
various  blank  spaces.  Since  the 
procedures  contained  in  £:xAi^i/i4  will 
apply  to  the  resolution  of  all 
uncompared  trades  in  all  stocks  listed 
on  the  Exchange,  its  implementation  by 
the  Exchange  will  have  the  effect  of 


rescinding  the  "Questioned  Trade" 
comparison  procedures  approved  by  the 
Commission  in  File  No.  SR-NYSE-8&-03. 

The  Exchange  intends  to  closely 
monitor  the  results  of  shortening  the 
comparison  cycle  and  the  concomitant 
shortening  of  the  "Questioned  Trade" 
resolution  cycle  described  above.  At 
such  time  as  the  Exchange  is  satisfied 
that  no  significant  operational  problems 
exist,  it  proposes  to  shorten  the 
operational  time-frames  of  the 
"Correction  System"  still  further  before 
it  fully  implements  the  Overnight 
Comparison  ('T+l")  requirements  of 
Exchange  Rule  130.  The  operational 
requiremets  of  this  proposal  are  set  forth 
in  Exhibit  B.  If  approved.  Exchange 
clearing  members  will  be  required  to 
make  any  necessary  adjustments  to 
their  uncompared  trades  in  their 
purchase  and  sales  departments 
beginning  on  the  first  business  day  after 
the  trade  date  ('T-i-1")  and  complete 
that  task  by  12:00  PM  on  the  same  day. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  data,  views  and  arguments 
concerning  the  foregoing.  Persons 
making  written  submissions  should  file 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW„  Washington,  DC 
20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street.  N.W.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  shovld  refer  to  the  file 
number  in  the  caption  above  (SR- 
NYSE-89-20}  and  should  be  submitted 
by  September  5, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  Katz, 

Secretcay. 

[PR  Doc.  89-18779  Filed  8-11-88;  8:45  am] 
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Self-Regulatory  Organitationa; 
Applicationa  for  Unliatad  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Excfiange, 

Inc.  I 

August  4, 1989. 

The  above  named  national  securities 
exchange  has  filed  applkations  with  the 
Securities  and  Exchange  Commission 
("Conmiission")  pursuant  to  section 
12(f)(l)(B]  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the   . 
following  securities: 

ACM  Managed  Income  Fund,  Inc. 
Common  Stock,  $.01  Rir  Value  (File 
No.  7-4778)  ; 

A.L.  Laboratories,  Inc.   I 
Class  A  Common  Stook,  $.20  Par 
Value  (File  No.  7-4779) 
American  Capital  Bond  Fimd,  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4780) 
American  Real  Estate  Partners,  LP 
Common  Stock,  No  Par  Value  (File 
No.  7-4781) 
Avalon  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4782) 
Avon  Products,  Inc. 
$2.00  Equity  Red.  Cm.  Pfd.,  $1.00  Par 
Value  (File  No.  7-4783) 
Cameron  Iron  Works 
$3.50  Cm.  Cv.  Exch.  Pfd.  $.10  Par 
Value  (File  No.  7-4784) 
CDI  Corp. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4785) 
Citizens  &  Southern  Corp. 
Common  Stock,  $2.50  Par  Value  (File 
No.  7-4786) 
Colonial  Intermediate  tfgh  Income  Fund 
Common  Stock,  No  Par  Value  (File 
No.  7-4787) 
Connecticut  Natiiral  Gat  Corp. 
Common  Stock,  $3,123  Par  Value  (File 
No.  7-4788) 
Counsellors  Tandem  Securities  Fund, 
Inc. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-4789) 
CPI  Corp. 
Common  Stock,  $.40  I^r  Value  (File 
No.  7-4790) 
CRI  Insured  Mortgage  Investments,  Ltd. 
Common  Stock,  No  Par  Value  (File 
No.  7-4791) 
Diamond  Shamrock  R&M  Inc. 
$2.00  Cm.  Cv.  Exch.  Pid.,  lOl  Par 
Value  (File  No.  7-4792) 
Filtertek,  Inc. 
Common  Stock,  $.25  Rar  Value  (File 
No.  7-4793)  I 

First  Capital  Holdings   | 
$2.0625  Cm.  Cv.  Pfd.  Vtg.,  $.25  Par 
Value  (File  No.  7-4794) 
Global  Marine  Inc. 
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Common  Stock,  $.10  Par  Value  (File 
No.  7-4795) 
Gordon  Jewelry  Corp. 
Class  A  Common  Stock,  $1.00  Par 
Value  (File  No.  7-4796) 
General  Energy  Development  Ltd. 
Common  Stock,  No  Par  Value  (File 
No.  7-4797) 
HRE  Properties 
Common  Stock,  No  Par  Value  (File 
No.  7-4798) 
Homestead  Financial  Corp. 
Class  A  Common  Stock,  $.01  Par 
Value  (File  No.  7-4799] 
Himtingdon  Int'l  Holdings  Pic 
American  Depository  Receipts  (File 
No.  7-4800) 
ITELCorp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4801) 
Johnstown/ConsoUdated  Realty  Trust 
Common  Stock,  No  Par  Value  (File 
No.  7-4802) 
Kemper  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  7-4803) 
Kemper  Strategic  Municipal  Income 
Trust 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4804) 
Kuhlman  Corp. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4805) 
MPS  Multimarket  Total  Return  Trust 
Common  Stock,  No  Par  Value  (File 
No.  7-4806) 
McDermott  International  Ina 
Warrants  (File  No.  7-4807) 
Mesabi  Trust 
Shares  of  Beneficial  Interest  (File  No. 
7-4808) 
Morgan  Grenfell  Smallcap  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4809) 
Morgan  Keegan,  Inc. 
Common  Stock,  $.66  V^  Par  Value  (File 
No.  7-4810) 
Prospect  Street  High  Income  Portfolio, 
Inc. 
Common  Stoclc  $.01  Par  Value  (File 
No.  7-4811) 
Putnam  High  Income  Convertible  and 
Bond  Ftmd 
Common  Stock,  No  Par  Value  (File 
No.  7-4812) 
RAC  Income  Fimd,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4813) 
RJR  Holdings  Group,  Inc. 
Fltg.  Rate  Cm.  Exch.  Pfd.,  $.01  Par 
Value  (File  No.  7-4814) 
RPS  Realty  Trust 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4815) 
Rayonier  Timberlands  LP 
Common  Stock,  No  Par  Value  (File 
No.  7-4816) 
Salant  Corp. 
Common  Stock,  No  Par  Value  (File 


No.  7-4817) 
Trammell  Crow  Real  Estate  Investors 
Common  Stock,  $.10  Par  Value  (FUe 
No.  7-4818) 
United  Asset  Management  Corp. 
Common  Stock.  $.01  Par  Value  (File 
No.  7-4819) 
Universal  Matdibox  Group  Ltd. 
Common  Stock,  llO  Par  Value  (File 
No.  7-4820) 
Valero  Energy  Corp.  Convertible 
$2.0625  Cm.  Cv.  Pref.,  $1.00  Par  Value 
(File  No.  7-4821) 
VMS  Mortgage  Investment  Fimd 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4822) 
Wells  Fargo  Mortgage  ft  Equity  Trust 
Common  Stock,  No  Par  Value  (File 
No.  7-4823) 
Western  Union  Corp. 
$3.00  Cm.  Cv.  B  Pfd.,  $.10  Par  Value 
(File  No.  7-4824) 
Westpac  Banking  Corp. 
American  Depository  Shares  (File  No. 
7-4825) 
Windmere  Corp. 
Conunon  Stock,  $.10  Par  Value  (File 
No.  7-4826) 
WICOR  Inc. 
Common  Stock,  $1.00  Par  Value  (File 
No.  7-4827) 
Waban  Inc.  Management 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4828) 
ARC  International  Corp. 
Common  Stock,  No  Par  Value  (File 
No.  7-4829) 
COMFED  Bancorp  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4830) 
Crown  Central  Petroleum  Corp. 
Class  A  Common  Stock,  $5.00  Par 
Value  (File  No.  7-4831) 
Crown  Central  Petroleum  Corp. 
Class  B  Common  Stock,  Vio  Vtg.,  $5.00 
Par  Value  (File  No.  7-4832) 
Firstfed  America  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-4833) 
Oneita  Industries  Inc. 
Common  Stock,  $.25  Par  Value  (File 
No.  7-4834] 
Peters,  (I.M.)  Corp. 
Common  Stock,  $.10  Par  Value  (File 
No.  7-4835) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consoUdated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  August  25, 1989, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 


450  Fifth  Street  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privilege  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  mai^ets  and  the 
protection  of  investors. 

For  the  Commissioa  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

looathui  G.  Kata, 

Secretary. 

[FR  Doc  88-18904  Filed  6-11-89: 8:45  am] 
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ML-Lat  Acquisition  Fund  11.  LP.,  et  ai.; 
Notice  of  Application 

August  7, 1988. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

action:  Notice  of  Applicatiop  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  ML-Lee  Acquisition  Fund 
II,  L.P.  ("Fund  II"),  ML-Lee  Acquisition 
Fund  (Retirement  Accounts]  II,  L.P. 
("Retirement  Fund")  (together  with  Fund 
U,  "New  Funds"),  ML-Lee  Acquisition 
Fund.  LP.  ("Fund  I")  (together  with  the 
New  Funds,  "Fuiids").  Thomas  H.  Lee 
Advisors  n,  LP.  ("Advisors  II"]  and 
Thomas  H.  Lee  Advisors  I  ("Advisors  I") 
(together  with  Advisors  II,  "Investment 
Advisers"). 

RELEVANT  1840  ACT  SECTIONS:  Order 

requested  under  sections  e(c],  17(d)  and 
57(i)  and  Rule  17d-l  permitting  certain 
joint  transactions  which  are  otherwise 
prohibited  imder  sections  17(d]  and 
57(a)(4). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  sections  6(c],  57(i] 
and  17(d]  of  the  1940  Act  and  Rule  17d-l 
permitting  the  purchase  of  securities  by 
the  New  Funds  in  joint  transactions 
otherwise  prohibited  by  sections  57(a] 
(4)  and  17(d)  with  Fund  I  and  each  other 
and  in  which  Advisors,  Advisors  II,  or 
an  affiliate  is  a  participant. 

RUNG  DATE:  The  application  was  filed 
on  September  23. 1988  and  amended  on 
March  9. 1989  and  August  4, 1989.  The 
Applicants  will  file  an  amendment 
during  the  notice  period  clarifying 
certain  conditions  to  the  requested 
order.  • 

HEARINO  OR  NOTIFICATION  OF  HEARING: 

If  no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
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may  teqoMt  a  hMrios  OB  this 
appUcatkm  or  sikad  lo  ba  aottfiad  if  • 
heuteg  la  ocdarad  Anjr  raqoeate  Boat 
be  racahnad  bjr  Ibe  SBC  bjr  5:30  PAL  on 
Augaat  31.  igm  Raqaaat  a  bearing  fai 
writing,  ghrtag  tba  natora  of  jpoiir 
intanst.  tba  laaaoB  for  Oa  nqnett  and 
the  iaaaaa  yon  oontaaL  Serva  die 
Applicanta  wift  dia  raqneat  aldwr 
peraonnaly  or  by  matt,  and  aJao  land  it 
to  tha  Secretaiy  of  tbe  SEC.  along  witb 
proof  of  MTvica  by  aCBdavit.  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  heartt^  by 
writing  to  the  Secretary  of  the  SEC 
AOOWttn:  SecreUry.  SBC,  450  FifUi 
Street,  NW.,  Washington.  DC  20540;  the 
Funds,  World  Financial  Center,  North 
Tower.  New  York,  New  Yorit  10281- 
1318;  the  Inveatanant  Advisers.  75  SUta 
Street  Boston,  Massachusetts  02109. 


STIOH  OOWTACT? 

Staff  Attorney  Cathay  Baiter,  (202)  272- 
3047.  or  Branch  Chief  Brion  R. 
Thompson.  (202]  272-^016  (Office  of 
Investment  Company  Regulation). 
•umiMCNTAiiv  MFomuTiON:  The 
followring  is  a  summary  of  a  lengthy 
application.  Tlie  complete  application  is 
available  for  a  fee  from  either  die  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  at  (800) 
231-3282  (in  Maryland  (301)  258-4300). 

Applicant's  HapiaaeiitBlkiui 

1.  Each  New  Ftmd  is  a  recently  formed 
Delaware  bmited  partnership  which  is 
governed  by  its  respective  Amended 
and  Restated  Agreement  of  Limited 
Partnership  ("Partaienhip  Agreement**). 
The  New  Funds,  which  have  elected  to 
be  regulated  as  business  development 
companies  mider  die  1940  Act  have 
been  designed  to  provide  die  abihty  for 
individuala  to  participate  in 
"mezaanine"  level  debt  and  preferred 
stock  investments  issued  in  connection 
with  leveraged  buyouts  and  other 
corporate  reoiganiaatioDS. 

2.  The  investment  objectives  of  each 
New  Fund  will  be  to  provide  a  current 
return,  an  opportunity  for  significant 
capital  appreciation,  and  return  of 
investment  in  a  limited  period  of  time 
through  inveatments  in  mezzanine  loans 
and  other  securities  ("Qualified 
Investments^.  Qualified  Investments 
include  (i)  Mezzanine  Investments,  Le., 
subordinated  debt  investments 
(including  the  mezzanine  portion  of 
traditional  leveraged  buyouts),  private 
placements  of  debt  with  equity 
components,  partial  buyouts,  and  other 
forms  of  mezzanine  financing  with 
equity  participations  in  die  form  of 
stnd^t  aqnity,  options,  warrants,  and 
oUier  cqaity  secorities,  and  (ii)  BHd^ 
Investments,  /.a.,  inveatments  generally 


with  a  term  of  nine  snontha  or  less,  a 
portion  of  which  is  expected  to  become 
Meisanine  Investments. 

3.  Advisors  II  is  a  recently  formed 
Delaware  Unrited  partnership  and  a 
regislered  investmekt  adviser  under  the 
Investment  Advisers  Act  of  1940 
("Advisers  Act").  Advisors  II  is 
controlled  by  its  administrative  general 
partner,  TJi.  Lee  Mtzzanine  II,  a 
Massacbosetts  business  trust  controDed 
by  Thomas  R  Lee  and  under  common 
control  with  Thomas  H.  Lee  Company 
("Lee  Company"),  a  sole  proprietmsldp 
owned  by  Thomas  H.  Lee.  The  Lee 
Company  is  engaged  primarily  in 
acquiring  or  making  majority  equity 
investments  fai  established  middle- 
market  companies,  often  through  a 
leveraged  acquisition,  as  weD  as  other 
types  <oi  investments,  including  those 
typical  of  the  ventune  capital  business. 
Thomas  H.  Lee  is  the  bidividual  general 
partn«  of  Advisors  D. 

4.  Fund  I  is  a  Delaware  limited 
partnership  organized  in  1967  under  an 
Agreement  of  Limited  Partnership 
("Partnership  Agreement")  and  is 
regulated  as  a  business  development 
company  under  the  1940  Act  Fund  1  has 
the  same  investment  objectives  as  the 
New  Funds.  Fund  I  has  five  gen»al 
partners,  four  of  which  are  individuals 
("Individual  General  Partoers").  In 
accordance  with  Section  se(a)  of  the 
1940  Act  a  majority  of  the  Individual 
General  Partners  art  persons  who  are 
not  "interested  persons"  of  Fund  I 
within  die  meaning  of  Section  2(a)(19)  of 
the  1940  Act  ("Independent  General 
Partners").  ML-Lee  Acquisition  Fund, 
LP.  (Investment  Company  Act  Release 
No.  15918.  Aug.  12.  ffiB7). 

5.  The  Managing  General  Partner  for 
Fund  I  is  Mezzanine  Investments.  LP.,  a 
limited  partimship  controlled  by  its 
general  partner,  ML  Mezzanine  Inc.  a 
special  purpose,  indirect  wboUy-owned 
subsidiary  of  Merrill  Lynch  ft  Co.,  Inc 
("ML  ft  Co.").  The  sole  limited  partner  of 
the  Managing  General  Partner  is 
Advisors  L  described  below.  Under  the 
partnership  agreement  establishing  the 
Managing  General  Rartner.  its  limited 
partner  has  no  authority  to  participate  in 
the  management  of  die  Managing 
General  ^rtner  and  no  voting  rights 
relating  to  the  Managing  General 
Partner.  Fund  I  considers  its  relationship 
wiUi  the  Managing  General  Partner,  a 
registered  investment  adviser  under  the 
Advisers  Act  to  be  an  investment 
advisory  relationship.  Accordingly,  the 
partnership  relationship  between  Fund  I 
and  the  Managing  General  Partner  and 
the  distributions  made  diereunder. 
including  specifically  the  distributions 
made  to  Advisors  I  as  the  limited 
partner  of  the  Managing  General 


Partner,  are  subject  to  die  {vovisions  of 
the  1940  Act  including  8e(^ion  15.  Under 
the  Partnership  Agreement  the 
Managing  General  PartMr  ia  responsible 
for  purchasing  investments  made  by 
Fund  L  for  providing  adininistradve 
services,  and  for  admitting  additional  or 
assignee  limited  partners  to  Fund  L 

6.  Advisors  L  the  investment  adviser 
to  Fund  L  is  responsible  for  die 
identification  of  aD  mesanine  and 
related  equity  investments  made  by  the 
fund.  Advisors  I  is  a  Massachusetts 
business  trust  which  ia  uder  comnon 
control  with  Advisors  0  and  the  Lee 
Company.  On  September  29, 1987,  Ftod 
L  Advisors  I  (then  organized  as  a 
Massadinsetts  corpora  dou.  Thomas  H. 
Lee  Advisors,  Inc.)  and  the  Managing 
Genera]  Partner  receivad  an  exemptive 
order  under  sections  6(c),  17(d)  and  57(i) 
of  the  1940  Act  and  Rule  17d-l 
permitting  the  purchase  of  securities  by 
Fund  I  in  )oint  transactions  otherwise 
prohibited  by  sections  S7(a)  (4)  and 
17(d)  of  die  1940  Act  in  which  Advisors 
I  or  an  affiliate  is  a  participant  ML-Lee 
Acquisition  Fund,  LP.  (Investment 
Company  Act  Release  No.  16001)  ("Prior 
Order"). 

7.  The  New  Funds  have  filed  a 
registration  statement  ("Registration 
Statement")  cm  Form  N-2  (File  Na  33- 
25816)  under  die  Securities  Act  of  1933. 
as  amended  ('1933  Act"),  widi  reqiect 
to  an  offering  of  iqi  to  l/uaooo  onits  of 
limited  partnership  interest  ("Uoits"). 
The  public  offering  price  will  be  $ljdoO 
per  Unit  with  a  maximum  aggregate 
offering  price  of  $1  billioo.  Subject  to 
market  conditions,  the  maximum 
aggregate  offering  price  of  $1  billion  may 
be  increased  prior  to  eSectiveness  by  an 
amendment  to  the  Registration 
Statement  Merrill  Lyndi.  Pierce.  Fenner 
ft  Smith  Incorporated  wfU  act  as  the 
selling  agent  for  the  Units  on  a  "best 
efforts"  basis.  Investors  desiring  to 
become  limited  partners  in  the  New 
Funds  will  be  required  to  subscribe  for 
at  least  five  Units  (two  Units  fbr 
Individual  Retirement  Accounts)  and  to 
meet  certain  suitability  standards  set 
forth  in  the  application.  The  Managing 
General  Partner  will  also  make  cash 
capital  contributions  to  the  New  Funds. 
The  Managing  Genera)  Partner's  capital 
contribution  will  be  determined 
pursuant  to  the  requirements  of  Revenue 
Procedure  89-12.  Ihe  source  of  the 
Managing  General  Partner's  capital 
contribution  will  be  the  capital 
contribution  received  by  it  btxa 
Advisors  II.  its  limited  partner  (in 
contrast  to  the  financial  arrangement  for 
Fund  I  in  the  Prior  Order,  where  such 
funds  were  provided  by  the  general 
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partner  of  the  Managing  General 
Partner). 

8.  The  general  partners  of  each  New 
Fund  will  consist  of  four  individual 
general  partners  ("Individual  General 
Partners")  and  Mezzanine  Investments 
II.  LP.,  as  managing  general  partner 
("Managing  General  Partner").  The 
Managing  General  Partner  is  described 
further  below.  The  Individual  Genersd 
Partners  of  each  New  Fund  will  include 
three  independent  general  partners 
(defined  to  be  individuals  who  are  not 
"interested  persons"  of  such  Fund 
within  the  meaning  of  the  1940  Act) 
("Independent  General  Partners")  and 
one  individual  Thomas  H.  Lee,  who  is 
an  affiliate  of  Advisors  II.  On  November 
23, 1988,  die  New  Funds  (dien  T.H.  Lee 
Acquisition  Fund  n,  LP.  and  T.R  Lee 
Acquisition  Fund  (Retirement  Accounts 
(IL  LP.)  received  an  exemptive  order 
determining  that  the  Independent 
General  Partners  are  not  "interested 
persons"  of  any  New  Fund  or  of  certain 
other  entities  specified  therein  within 
the  meaning  of  Section  2(a)(19)  of  the 
1940  Act  solely  by  reason  of  being 
general  partners  of  the  funds.  T.H.  Lee 
Acquisition  Fund  II,  LP.  (Investment 
Company  Act  Release  No.  16651).  The 
New  Funds,  Advisors  II  and  the 
Managing  General  Partner  have  filed  an 
application  for  an  amended  order  to 
determine  that  the  Independent  General 
Partners  are  not  "interested  persons"  of 
certain  other  entities  as  well.  A  majority 
of  the  general  partners  of  each  New 
Fund  must  be  Independent  General 
Partners.  Each  Partnership  Agreement 
provides  that  if  at  any  time  the  number 
of  Independent  General  Partners  is  less 
than  a  majority  of  the  general  partners, 
the  Independent  General  Partners  shall 
designate  and  admit  widiin  90  days  one 
or  more  Independent  General  Partners 
so  as  to  restore  the  number  of 
Independent  General  Partners  to  a 
majority  of  the  general  partners. 

9.  The  Managing  General  Partner  for 
each  New  Fund  will  be  Mezzanine 
Investments  H  LP.,  a  limited 
partnership  controlled  by  its  general 
partner,  Kd,  Mezzanine  D  Inc.,  a  special 
purpose,  indirect  wholly-owned 
subsidiary  of  ML  ft  Co.  The  sole  limited 
partner  of  the  Managing  General  Partner 
is  Advisors  II,  described  below.  Under 
the  partnership  agreement  establishing 
the  Managing  General  Partner,  its 
limited  partner  has  no  authority  to 
participate  in  the  management  of  the 
Managing  General  Partner  and  no  voting 
rights  relating  to  the  Managing  General 
Partner.  Under  the  Partnership 
Agreement  for  each  New  Fund,  the 
Managing  General  Partner  will  be 
responsible  for  purchasing  investments 


which  have  been  approved  by  the 
Independent  General  Partners,  for 
investing  and  managing  the  Fund's 
temporary  investments,  and  for 
admitting  additional  or  assignee  limited 
partners  to  the  New  Fund.  "Ihe 
Managing  General  Partner  will  also 
have  the  responsibilities  with  respect  to 
investments  of  a  New  Fund  which  are 
set  forth  in  item  15,  below.  The 
Managing  General  Partner  will  receive 
an  allocation  of  profits  and  losses 
provided  in  the  Partnership  Agreement 
as  discussed  further  below.  An  affiliate 
of  the  Managing  General  Partner,  ML 
Fund  Administrators  Inc.,  will  provide 
administrative  services  to  the  New 
Funds  and  will  receive  an  annual 
administrative  fee  equal  to  the  larger  of 
$500,000  (divided  between  the  two  New 
Funds  in  proportion  to  the  number  of 
Units  sold)  or  0.45%  of  the  net  offering 
proceeds,  subject  to  certain  adjustments ' 
after  the  fourth  and  eighth  years  of 
operations. 

10.  Each  New  Fund  considers  its 
relationship  with  the  Managing  General 
Partner,  which  will  be  a  registered 
investment  adviser  under  the  Advisers 
Act  to  be  an  investment  advisory 
relationship.  Accordingly,  the 
partnership  relationship  and  the 
distributions  made  thereunder,  including 
specifically  the  distributions  which  will 
be  made  to  Advisors  II  as  the  limited 
partner  of  the  Managing  General 
Partner,  as  discussed  further  in  item  13 
below,  are  subject  to  the  provisions  of 
the  1940  Act  including  Section  15. 

11.  Advisors  II  will  act  as  investment 
adviser  to  the  New  Funds  pursuant  to  an 
Investment  advisory  agreement 
("Advisory  Agreement")  with  each  New 
Fund.  The  New  Funds  propose  to  retain 
Advisors  II  in  light  of  its  expertise  and 
that  of  its  affiUates  with  respect  to 
"mezzanine"  level  debt  and  preferred 
stock  in  related  equity  securities  and 
common  stock  investments  issued  in 
connection  with  leveraged  buyouts  and 
other  corporate  recapitalizations.  Under 
the  Advisory  Agreement  Advisors  II 
will  be  responsible  for  the  identification 
of  all  Qualified  Investments  to  be  made 
by  each  New  Fund.  Advisors  II  will 
receive  an  annual  fee  equal  to  the  larger 
of  $1.2  million  (divided  between  the  two 
New  Funds)  and  1%  of  the  assets  under 
management  subject  to  certain 
reductions.  As  noted  above,  Advisors  n 
will  also  receive  the  benefit  of  certain 
distributions  made  by  the  New  Funds  to 
the  Managing  General  Partner  and 
distributed  by  it  in  turn  to  Advisors  II  as 
its  limited  partner. 

12.  Each  New  Fund  will  be  managed 
by  its  Individual  General  Partners, 
except  with  respect  to  the  specific 


activities  for  which  the  Managing 
General  Partner  or  Advisors  Q  will  be 
responsible.  The  Individual  General 
Partners  of  a  New  Fund  will  provide 
overall  guidance  and  supervision  of 
operations  and  will  perform  the  same 
functions  as  directors  of  a  corporation. 
The  Independent  General  Partners  will 
assume  the  responsibiUties  and 
obligations  that  the  1940  Act  and 
regulations  thereunder  impose  upon  the 
non-interested  directors  of  a  business 
development  company. 

13.  The  allocation  of  profits  and  losses 
of  each  New  Fund  will  be  made  in 
accordance  with  its  Partnership 
Agreement  The  application  describes  in 
detail  the  specific  allocation  of  profits 
and  losses  under  the  Partnership 
Agreement  In  summary,  the  Partjiership 
Agreements  provide  for  the  allocation  to 
the  Managing  General  Partner  qf  income 
and  capital  gains  in  proportion  to  its 
equity  investment  in  the  New  Fund,  and 
up  to  20%  of  cumulative  ordinary  income 
and  net  realized  capital  gains  from 
investment  which  is  subordinated  to  a 
Priority  Return  (as  described  in  the 
application)  to  die  limited  partners  of 
the  New  Fund  ("Incentive  Management 
Fee").  The  allocation  has  been  included 
in  the  Partnership  Agreement  on  the 
basis  exclusively  of  an  opinion  of 
counsel  to  the  New  Funds  that  such 
allocation,  and  the  anticipated 
allocation  by  the  Managing  General 
Partner  of  95%  of  the  Incentive 
Management  Fee  to  Advisors  II  as  its 
limited  partner,  will  not  violate  the 
provisions  of  Section  15  of  the  1940  Act 
or  Section  205  of  the  Advisers  Act.  The 
Applicants  have  not  requested 
Commission  review  or  approval  of  such 
opinion  letter  and  the  Commission 
expresses  no  opinion  as  to  counsel's 
interpretation  tiiat  Section  15  of  the  1940 
Act  and  section  205(C}  of  the  Advisers 
Act  permit  the  New  Funds'  allocations. 

14.  The  Applicants  request  an  order 
pursuant  to  Sections  6(c),  17(d)  and  S7(i) 
of  die  1940  Act  and  Rule  17d-l  to  permit 
the  purohase  of  securities  by  the  New 
Funds  in  joint  transactions  with  Fund  I 
and  each  other  and  in  transactions  in 
which  Advisors  II  or  an  affiliate  thereof 
is  a  participant  and  which  are  otherwise 
prohibited  under  section  17(d]  and 
57(a)(4)  of  the  1940  Act  In  structuring 
the  New  Funds,  the  Managing  General 
Partner  and  Advisors  II  have 
established  specific  guidelines  for  the 
New  Funds'  Qualified  Investments 
("Guidelines").  The  Guidelines,  which 
are  primarily  financial  in  nature,  are 
based  on  criteria  utilized  for 
institutional  mezzanine  funds  that  are 
exempt  from  registration  under  the  1940 
Act  "The  Guidelines  serve  to  inform 
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pro^ecthre  invwtara  of  the  1 
of  ths  Ntw  Fundi*  iBVMtnMDtt.  and  Am 
Applicuts  beUairs  that  tbej  limit 
potential  oooflicls  by  detineating 
■pecific  categories  of  eUgiMe 
investments,  as  in  the  cese  of 
coinvestments  by  institatioiia) 
partnerships  and  dieir  general  partners. 
The  Applicants  state  that  it  is  possible 
that,  over  time,  it  may  be  appropriate  to 
modify  die  GoideUnes  as  a  result  ot 
changes  in  the  stracture  of  QnaURed 
Investments  or  otherwise.  Any  dianges 
in  the  Guidelines  would  however, 
require  the  approval  of  both  Ae 
Managing  General  Partner  and  the 
Individual  General  Partners.  In  additioB. 
as  a  condition  to  the  issuance  of  the 
order  requested,  the  A|q>licant8 
undertake  diat  no  changes  would  be 
made  in  the  guidelines  until  an 
amendment  of  the  order  is  obtained 
from  the  Commission. 

15.  The  Guidelines,  relate  to  various 
aspects  of  Qualified  brvestments.  As 
business  development  compenies,  the 
New  Funds  must,  under  section  2(aK48) 
of  the  IMO  Act,  make  available 
"significant  managerial  assistance"  to 
eligible  portfUio  companies  cominising 
at  least  7VH  of  dieir  assets.  The 
Guidelines  thus  establish  two  categories 
of  issuers  of  die  securities  to  be 
purchased  by  the  New  Funds.  The  first 
category  consists  of  "Managed 
Companies,"  /.a,  companies  to  which 
Advisors  II  or  its  affiliates  intend  to 
"malce  available  significant  managerial 
assistance"  (as  defined  in  section 
2(a)(47)  with  the  1940  Act).  The  second 
category  consists  of  "Non-Managed 
Companies."  As  used  hi  the  Guideluies, 
the  term  "Lee  Affiliates"  includes  the 
Lee  Company,  Advisors  U,  Advisors  I, 
and  any  odier  affiliated  person  of  the 
Lee  Company  (other  dian  die  Funds) 
within  the  meaning  of  section  2(aK3)  (C) 
or  (D)  of  die  1940  Act  Unless  a 
Qualified  Investment  meets  ttte 
applicable  Guiddines,  it  will  not  be 
acquired  by  a  New  Ftand  unless  it  has 
been  approved  in  advance  by  both  die 
Managing  General  and  the  Independent 
General  Partners  fai  accordance  with  the 
conditions  set  forth  in  the  application 
and  described  in  diis  notice.  Among 
odier  dkings,  die  Guidrifaies  provide  diet 
wiUi  respect  to  Managed  Companies  in 
which  a  New  Ptand  makes  a  Qualified 
Investment:  (i)  The  Lee  Affiltetes  wttl 
make  a  meantaigful  equity  investment, 
either  (x)  equal  to  at  least  |5  million  or 
(y)  consisting  in  the  acquisition  of  or 
right  to  acquire  50K  or  more  of  the 
equity  remaining  after  any  common 
equity  acquired  by  management,  the 
Funds,  and  other  meoanine  lenders  or 
financing  sources;  (it)  dw  New  PuoMfs 


investment  will  be  oM  terms  no  less 
favorable  in  all  lespsfcts  to  [i.e.,  the 
same  as,  or  no  less  advantageous  to  die 
Fund  than)  any  corresponding 
investments  in  the  sane  company  by 
third  parties,  indndiag  Lee  AfDliates; 
and  (iii)  at  least  70X  of  die  New  Fund's 
assets  must  be  invested  in  Qualified 
Investments  in  Managed  Companies. 
With  respect  to  Non-Managed 
Companies,  the  Guidelines  iHt>vide  that: 
(i)  The  investment  has  been  structured 
by  third  parties  whidi  are  not  affiliates 
of  Advisors  D;  (ii)  die  Lee  Affiliates  will 
not  acquire  more  than  25%  of  the  non- 
management  equity  of  a  Non^anaged 
Company  (subject  to  the  condition 
described  below);  (iii)  the  New  Fund's 
investment  wiU  be  oa  terms  no  less 
favorable  in  all  respects  to  (/.e.,  terms 
the  same  as,  or  no  less  advantageous  to 
the  Fund  than)  any  corresponding 
investments  in  the  some  company  by 
third  parties,  includiag  any  Lee 
Affiliates;  and  (iv)  not  more  than  90%  of 
the  New  Fund's  assets  will  be  invested 
in  N<Hi-Managed  Companies. 

16.  In  addition  to  the  Guidelines 
concerning  Qualified  Investments, 
additional  conditions  will  govern  the 
New  Funds'  operations  and  investments. 
While  Advisors  D  is  responsible  for  the 
identification  of  investments,  the 
conditions  provide  that  the  Independ«it 
General  Partners  must  determine  that  an 
investment  meets  the  applicable 
Guidelines.  For  proposed  investments 
that  do  not  meet  suck  Guidelines, 
determinations  as  to  several  factors 
must  be  made  by  bofh  the  Managing 
General  Partner  and  the  Indepemient 
General  Partners  beiore  the  investment 
is  made.  The  terms  md  conditions 
which  would  be  applicable  to  the 
operations  of  the  New  Funds  and 
coinvestments  by  the  New  Funds  with 
each  oth»  and  Fund  I  and  a  Lee 
Affiliate  are  as  follows: 

(i)  Other  than  temporary  investments 
in  ^ort-term  secnrides  and  other 
securities  complying  with  section  55  of 
the  1940  Act  and  the  investments 
described  below,  each  bivestment  made 
by  the  New  Funds  will  have  to  meet  in 
the  determination  of  the  Independent 
General  Partners  of  each  respective 
New  Fund,  as  described  below,  the 
Guidelines  for  Qoali^ed  faiveatments  or 
be  approved  by  the  Managing  Goieral 
Partner  and  the  Independent  General 
Partners. 

(ii)  Each  Qualified  Investment  that  is 
structured  fay  a  Lee  AffiUate  and 
approved  for  faivestment  by  it  wiD  be 
brou^t  to  the  attention  of  the 
Independent  General  Partners  of  eadi 
New  Fund  for  review,  sab}ect  to  item  (v) 
below.  If  the  Independent  General 


Partners  of  a  New  Fond  determine  that 
the  investment  meets  the  applicable 
Guiddines,  the  investmsol  would  be 
eligible  for  investment  by  the  New  Fimd, 
and.  subject  to  item  (iv)  bekyw.  eadli 
sucb  investment  will  be  acquired  by  die 
New  Fund  to  the  extent  tiat  the  New 
Fund  has  available  funds  sufficient  to    ' 
make  such  acquisition.  If  there  are 
presented  to  the  Independent  General 
Partners  of  a  New  Fund  more  digible 
investments  than  die  New  Fund  has 
availaUe  funds  to  acquiie,  the 
Independent  General  Partners  will  have 
to  determine,  with  the  advice  of 
Advisors  D  and  the  Man|iging  General 
Partner,  the  order  of  priority  of  such 
investments,  if  a  proposed  investment 
does  not  meet  the  Guidelines,  die 
Independent  General  Partners  wifi  have 
to  determine  that  the  inviestment  is 
appropriate  for  the  New  Fund  in  light  of 
its  objectives  and  policies  and  does  not 
involve  overreachkig  of  die  New  Fund 
and  then  determine  whether  to  acquire 
such  investment  for  die  New  Fund. 

(iii)  Prior  to  committing  to  a  particular 
investment  that  does  not  meet  the 
Guidelines,  the  Independent  General 
Partners  of  a  New  Fund  would  be 
required  to  determine  that  (a)  the  terms 
of  the  transaction,  including  the 
consideration  to  be  pai^  are  reasonable 
and  fair  to  the  limited  partners  of  the 
New  Fund  and  do  not  involve 
overreaching  of  the  New  Fund  or  such 
partnos  on  the  part  of  any  person 
concerned,  and  (b]  the  proposed 
transaction  is  ctmsistent  with  the 
interests  of  the  limited  psutners  of  the 
New  Fund  and  is  consistent  with  the 
pt^icy  of  the  New  Funds  recited  in 
filings  made  by  the  New  Fund  under  the 
1933  Act  the  Registration  Statement  and 
reports  filed  under  die  Securities 
Exchange  Act  of  1934,  and  its  reports  to 
partners. 

(iv)  Each  Qualified  Investment  will  be 
allocated  among  the  Funds  based  on  the 
ratk)  of  each  Fund's  assets  availaUe  for 
investment  (including  borrowings  that 
have  been  committed  bat  not  yet  drawn 
down);  provided,  however,  that  (a)  with 
respect  to  Qualified  Investments  of  at 
least  $10  million  in  size,  each  Fund  wiD 
be  allocated  a  minimum  amonnt  of  $1 
million,  and  (b)  with  respect  to  Qualified 
Investments  of  less  than  $10  million  in 
size,  no  Fund  will  be  reouired  to 
coinvest  less  than  $1  mulim.  With 
respect  to  Fund  n,  the  deteradnation  of 
assets  Bvailable  for  investment  during 
its  first  two  years  of  oporation  will  be 
made  as  if  sudi  Fund  had  bocrowed  50K 
of  its  net  offering  proceeds  (or  such 
lesser  amonnt  as  Advisars  II  expects 
such'  Fuid  to  b(HTow]  and  thereafter  wiD 
be  made  based  on  the  actual  amount  of 
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its  benowinff  (including  boDowii^ 
that  have  been  caonritted  but  net  y«t 
drawn  down). 

(v)  NaithR-  Tbooaa  H.  Lee. 
individually,  in  hia  cajpadty  aa 
Individual  Ceaeral  Partner,  nor 
Advisors  0,  in  its  capacity  as  a  limited 
partner  of  the  MTinging  General 
Partner,  uhU  either  (a)  participate  in  the 
deliberations  or  approval  of  any 
investment  by  the  New  Funds  or  (b) 
receive  and  comment  on  information 
with  respect  to  any  potential 
investments. 

(vi]  Neither  the  Mana^ng  General 
Partner  nor  any  other  KO,  &  Co.  affiliate 
win  participale  in  a  transaction  in  which 
a  New  Fund  invests  unless  such 
participation  is  permitted  by  the  1940 
Act  or  any  separate  exemption  is 
obtained  thereunder. 

(vii)  To  the  extent  a  Le  Affiliate 
purchases  a  seenriTy  of  die  same  dass 
as  any  component  of  a  Qualified 
Investment  to  be  acquired  by  a  New 
Fund,  die  terms  of  purchase  of  eadi  such 
security  (Induding  terms  as  to  purdiase 
price,  settlement  dale,  registration  rights 
(if  any),  and  other  ri^ts  provided  to  die 
purcimsers  of  such  Qoalffied 
luiesUiients)  wm  have  to  be  the  same 
as,  or  no  more  favorable  dian,  die 
Fund's  YertDB. 

(viii)The  Ftads  wiU  particpete  ki  the 
disporttion  of  securitiee  held  by  then  as 
coinvestments  on  a  proportioBate  basis 
and  on  ike  sane  terms  uid  comfifions  (a 
"kick-step"  ^poei&oo).  If  a  Fand  or  any 
Lee  dMkta  elects  to  diqwse  of  a 
security  pnchased  in  a  ooinveslBeBt  by 
sadi  Fand  widi  a  Lee  Affiliate,  notice  of 
the  proposed  sak  wdl  be  givan  to  the 

kadividnai  Ganerai  Psstnen  at  dto 
earliest  practical  time.  Each  Fand  and 
any  Lee  Affiliate  holdiof  sock  secarity 
wiU  participate  in  the  dispositkm  of 
such  security  on  a  hick-step  basis, 
unless  the  Managiag  General  Parteer 
nd  the  Independent  General  PsrtBees 
determine  that  a  Fand  should  not 
participate  in  such  sale  or  not 
participate  on  a  lock-step  basis.  A  Fimd 
may  only  not  pafdcipate  on  a  lock-step 
basis  in  the  disposition  of  securities  to 
be  sold  by  a  Lee  Afiifiete  ff  the 
Managing  Ctniiul  Partner  and  the 
Independent  General  Pataees  find  that 
the  retention  or  sale,  aa  dM  case  may  be, 
of  the  secnritiea  ia  fair  to  the  Food  and 
that  such  Fund's  participation  or  choice 
not  to  participate  ui  the  sale  is  not  the 
result  of  overreaching  by  the  Investment 
Adviser  or  a  Lea  Affiliate.  If  die 
Managnig  General  partner  or  die 
independent  Geatni  Partners  of  a  Fund 
do  not  make  sach  a  ftidtag,  Aen  snch 
Fund  amat  paftkipate  in  suck  sale  on 
the  basis  of  a  lackatep  di^asMoK  If  at 


any  time  the  result  of  a  propaaed 
disposition  of  any  portfolio  security  heU 
by  a  Fund  would  be  to  alter  the 
proportionate  holdings  of  sach  class  <^ 
securities  held  by  a  Fand  and  any  Lee 
Affiliate,  then  the  Managing  General 
Partner  and  the  Independent  General 
Partners  of  the  Fund  must  determine 
that  such  a  resatt  is  fair  to  the  F^md  and 
is  not  the  result  of  overreaching  by  a  Lee 
Affiliate  Neither  iVnnaa  H.  Lee. 
individaatty,  in  fate  capadty  aa 
hufividual  General  Partner,  nor 
Advisors  H,  in  its  capacity  as  a  hmited 
partner  of  the  Managing  General 
Partner,  will  participate  in  the  foregoing 
deliberations.  The  Independent  General 
Partners  will  record  in  their  records  the 
basis  of  their  decisioi  aa  to  whether  to 
participate  in  such  ssle.    ' 

(ix)  The  Individual  General  Partners 
will  be  [irovided  information  quarterly 
to  enable  them  to  determine  whether  all 
investments  made  during  the  preceding 
quarter  comply  with  the  comUtions  set 
forth  above:  provided,  however,  that 
neither  Thomas  H.  Lee.  individually,  ia 
his  capadty  as  Individual  General 
Partner,  nor  Advisors  Q,  in  its  capadty 
as  a  limited  partner  of  the  Managing 
General  Partoec,  wiD  participate  in  such 
deliberations  to  the  extent  any  such 
investment  was  reoommended  to  the 
Fund  by  its  Investment  Adviser.  In 
addition,  the  Individual  General 
Partners  of  a  New  Fund  will  consider  on 
a  quarterly  basis  the  continuing 
appropriateness  of  the  standards 
established  for  investments  by  the  New 
Fund.  In  this  regard,  the  Individual 
General  Partners  will  consider  whether 
use  of  such  standards  continues  to  be  in 
the  best  interests  of  the  New  Fund  and 
the  limited  partners  and  does  not 
involve  overreadiing  of  the  New  Fund 
or  the  nniited  partners  on  the  part  of  any 
party  concerned. 

(x)  The  Independent  General  Partners 
Wm  maintain  the  records  required  by 
section  57^0(3)  of  the  1940  Act  and  wiU 
comply  wHli  section  S7th)  of  the  1940 
Act  and  each  of  the  Appficante  wiS 
odietwise  maintain  all  records  required 
by  die  1940  Act 

Applicanf  a  Legal  Analyns  and 
Condusions 

17.  Hie  Appticante  submit  that  the 
request  for  tfae  order  authoriziag  co- 
investmente  with  affiliated  persons  on  a 
prospective  baste  te  supported  by  a 
number  of  factors.  First  the  rationate  for 
estabbahing  the  New  Funds  te  to  provide 
access  to  "mezzanine"  debt  preferred 
stock  and  related  equity  secuities,  and 
ooBMKm  stock  investaente  not  generally 
availaUe  to  inctividuels.  At  the  saaie 
time,  suitability  standaida  have  been 
establiahed  whicli.  in  the  Applicaato' 


view,  are  aypioiKiate  ia  light  af  the  iteks 
and  other  considerationaiawnlaoi  in  an 
investneat  in  a  New  Fund.  Second,  tfae 
Applicaato  baHeva  that  tfaa  conWnuing 
substantive  oUinations  imposed  anon 
the  Managing  General  Partner  and  the 
Independent  Ganaral  Partnets  of  a  New 
Fund  provide  significant  protection  to 
investors.  Unless  a  particular 
investment  identified  by  Advisors  II  has 
been  approved  m  advance  by  tfae 
Managing  General  Partner  and  dw 
Independent  General  Partaers  afa  New 
Fund.  Qualified  lavcatmente  Huat  be 
determined  by  the  Independent  General 
Partners  to  meet  the  appUcable 
VTwoeinieSi  Tntru,  tne  ouiocnnee 
indude  minimiiin  yidd  requiremente  on 
mezzanine  investments  in  companies 
qualifying  as  Managed  Companies,  and. 
as  indicated  above,  the  allocation  of 
income  and  capital  gains  to  the 
Managing  General  Partoer  described  in 
item  13  above  is  subordinated  to  a 
Mcrity  Return  to  the  limited  partners  of 
the  New  Fund.  Lastly,  the  pK)|XMed 
coinvestmento  among  the  Funds  will  be 
allocated  in  accordance  with  die  ratio' of 
each  Fund's  assets  available  for 

investment  "^'^  HinpngiHona  of 

securities  hdd  by  them  as 
coinvestmento  will  be  made  on  a  lock- 
step  basis.  Accordingly,  tlie  Applicanta 
believe  that  the  Fandb'  operting  policies, 
in  conjunctioo  with  the  structure  of  their 
management  airaagements,  support  the 
issuance  of  the  order  requested. 

18.  71m  order  te  also  sought  pursuant 
to  sectton  6(c)  of  dte  1940  Act  becaase  it 
tovolvea  a  dass  of  transactions  rather 
than  specific  individual  transactions. 
The  AppUcante  believe  that  die  tents  of 
the  rdief  requested  ia  this  regard  era 
consistent  with  the  stsndaida 
enaaeeated  ia  aectnn  6(c)  of  the  IMO 
Act 

Appficante*  Conilttnns 

If  the  reqaestad  oider  is  granted, 
AppUcante  ayee  to  tfae  following 
conditionK 

1.  Appficante  undertake  that  no 
changes  wiU  be  made  in  the  Giridefines 
or  the  conditions  set  forth  in  item  16, 
above,  until  an  amendment  of  the 
requested  order  te  ofatainsd  from  the 
Conuatesion. 

2.  Under  each  Partner  riup  Agreement 
a  New  Fond  is  aa&orized  to  auike  in- 
kind  (fistritautwns  of  portfoUo  securities 
to  its  partners.  Applicanta  ugne  not  to 
make  any  in-kind  distributions  of 
secsrities  to  partners  of  s  New  Fund 
mtil  Bodi  Fund  has  titket  obtained  a 
no-adion  letter  from  tfae  stsff  of  the 
Commission  or.  alternatively,  has 
obtained  an  order  parsnant  to  Sectian 
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206A  of  the  Advisers  Act  pennitfing 
such  distribution. 

3.  The  New  Funds  represent  that  at 
least  15%  of  the  assets  of  each  New 
Fund  will  be  invested  in  Non-Managed 
Companies  in  which  the  Lee  Affiliates 
do  not  own  any  secvdties. 

For  the  Cbnuniuion,  by  the  Division  of 
Investment  Management  under  delegated 
authority. 

looathao  G.  KaU, 

Secretary. 

[PR  Doc  89-18966  Filed  8-11-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  ttie  Secretary 

Order  Instituting  Proceeding;  U.S.- 
Japan Service  Case 

AOCNCV:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACnott  Order  89-8-8,  order  instituting 
the  U.S.-Jopan  Service  Case,  Docket 
64638. 

summary:  By  Order  89-B-B,  the 
Department  is  instituting  the  U.S.-Japan 
Service  Case  to  select  a  gateway /carrier 
combination  for  additional  air  service  in 
the  U.S.-)apan  market,  as  well  as  a 
backup  gateway/ carrier  combination. 
The  Department  proposes  to  convert  this 
route,  which  was  previously  served  by  a 
small  package  deUvery  carrier,  to 
combination  service.  The  Memorandum 
of  Understanding  governing  this  route 
limits  service  between  the  points 
Honolulu-Tokyo,  Honolulu-Nagoya,  or 
any  new  U.S.-flag  gateway  and  Tokyo. 
The  case  will  be  set  for  oral  evidentiary 
hearing  before  an  Administrative  Law 
ludge,  and  the  primary  award  will  be  for 
a  five  year  term.  In  this  Order,  the 
Department  is  also  dismissing 
applications  lot  pendente  lite 
exemptions  that  had  been  filed  by  the 
following  carriers:  American  Airlines, 
America  West  Airlines,  Continental 
Airlines,  Delta  Air  lines,  and  Northwest 
Airlines. 

DATts:  Applications,  motions  to 
consolidate,  petitions  for  leave  to 
intervene,  and  petitions  for 
reconsideration  shall  be  filed  by  August 
25, 1989  and  answers  shall  be  filed 
seven  calendar  days  thereafter. 


;  The  above  pleadings  should 
be  filed  in  Docket  46438,  addressed  to 
the  Doaunentary  Services  Division.  U.S. 
Department  of  Transportation,  400 
SevenUi  Street  SW.,  Room  4107, 
Washin^n.  DC  20S9a 


Dated:  August  8, 1188. 
leflny  N.  ShaiM, 

Assistant  Secretary  for  Policy  and 

International  Affairs, 

[FR  Doc.  89-18905  Filed  8-11-89;  8:45  am] 

HUJNQ  CODC  4t10-62-a 

Federal  Aviation  Administration 

Receipt  of  Noise  Compatibility 
Program  and  Rosiest  for  Review, 
Akron^anton  Regional  Airport,  North 
Canton,  OH 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  [FAA]  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  pro^'am  that  was 
submitted  for  Akron-Canton  Regional 
Airport  under  the  provisions  of  Title  I  of 
the  Aviation  Safe^  and  Noise 
Abatement  Act  of  1979  (Pub.  L  96-193) 
(hereinafter  referred  to  as  "the  Act") 
and  14  CFR  Part  150  by  the  Akron- 
Canton  Regional  Airport  Authority.  This 
program  was  submitted  subsequent  to  a 
determination  by  FAA  that  associated 
noise  exposure  maps  submitted  imder  14 
CFR  Part  150  for  Arkon-Canton  Regional 
Airport  were  in  compliance  with 
applicable  requirements  effective  April 
24, 1989.  The  proposed  noise 
compatibility  program  will  be  approved 
or  disapproved  on  or  before  January  17, 
1990. 

EFFECUVE  DATE:  The  effective  date  of 
the  FAA's  start  of  its  review  of  the 
associated  noise  compatibility  program 
is  July  21, 1989.  The  public  conmient 
period  ends  September  5, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prescott  C.  Snyder,  Federal  Aviation 
Administration,  Great  Lakes  Region, 
Airports  Division,  AGL-eil,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  (312)  694-7S38.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  MFORMATION:  This 

notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  Akron- 
Canton  Regional  Airport  which  will  be 
approved  or  disapproved  on  or  before 
January  17, 1990.  This  notice  also 
announces  the  availability  of  this 
program  for  public  review  and  comment 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  ISO,  promulgated 
pursuant  to  lltle  I  of  the  Act  may 


submit  a  noise  compatibility  program  for 
FAA  approval  whidi  sets  forth  the 
measures  the  operatot  has  taken  or 
proposes  for  the  reduction  of  existing 
noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  has  formdly  received  the 
noise  compatibility  program  for  Akron- 
Canton  Regional  Airport  effective  on 
July  21, 1989.  It  was  raquested  that  the 
FAA  review  this  material  and  that  the 
noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surroimding  commimities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b)  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibiUty  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  17. 1990. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  Part  150,  §  150.3a  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  fiiese  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  laad  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 
Independence  Avenue,  SW.,  Room 
617,  Washington.  DC  20591. 

Federal  Aviation  Administration,  Great 
Lakes  Region,  2300  East  Devon 
Avenue,  Room  261,  Des  Plaines, 

Illinois  eooia 

Federal  Aviation  Adaiinistration. 
Detroit  Airports  District  Office,  East 
Willow  Run  Airport  8820  Beck  Road. 
Belleville,  Michigan  48111. 

Akron-Canton  Regioaal  Airport 
Authority,  Akron-Cantcn  Regional 
Airport  5400  Lauby  Road.  Box  No.  23. 
North  Canton.  Ohio  44720. 

Questions  may  be  directed  to  the 
individual  named  abbve  under  the 
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heading  FOR  further  infor«ution 

CONTACT. 

Issued  in  Des  Plaines,  Illinois,  July  21, 1989. 
Henry  A.  Lamberts, 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

[FR  Doc.  89-18913  Filed  8-11-89;  &45  am] 
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Approval  of  Noiae  CompatitHllty 
Program,  BurtMnk-Qlendale-Pasadena 
Airport  BurtMnk,  CA 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Burbank- 
Clendale-Pasadena  Airport  Authority, 
Burbank,  California,  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L  96-193)  and  14  CFR  Part  150. 
These  findings  are  made  in  recognition 
of  the  description  of  federal  and 
nonfederal  responsibilities  in  Senate 
Report  No.  96-52  (1980).  On  August  11, 
1988,  the  FAA  determined  that  the  noise 
exposure  maps  submitted  by  the  Airport 
Authority  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  July  27, 1989,  the 
Associate  Administrator  for  Airports 
approved  the  Burbank-Glendale- 
Pasadena  Airport  noise  compatibility 
program.  Twenty-two  of  the  proposed 
action  elements  were  approved  and  nine 
were  disapproved,  lliese  proposed 
measures  required  no  FAA 
determination  at  this  time.  One  program 
elements  relating  to  new  or  revised 
flight  procedures  for  noise  abatement 
were  proposed  by  the  airport  operator. 
effective  date:  The  effective  date  of 
the  FAA's  approval  of  the  Burbank- 
Glendale-Pasadena  Airport  noise 
compatibility  program  is  July  27, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  S.  Yoshioka,  Supervisor, 
Planning  Section,  AWP-611,  Federal 
Aviation  Administration,  Western- 
Pacific  Region,  P.O.  Box  92007,  Worid 
Way  Postal  Center,  Los  Angeles, 
CaUfomia  90009.  Docimients  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  the  BurbarJc- 
Glendale-Pasadena  Airport  effective 
July  27, 1989. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 


(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and  prevention 
of  additional  noncompatible  land  uses 
within  the  area  covered  by  the  noise 
exposure  maps.  The  Act  requires  such 
programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to  the 
following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150: 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c  Program  measures  would  not  create 
and  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  type  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  federal  government 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval  is 
not  a  determination  concerning  the 
acceptability  of  land  uses  under  federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be  required. 


and  an  FAA  decision  on  the  request 
may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-m-aid  funding  fit>m  the 
FAA  Where  federal  funding  is  sought 
request  for  project  grants  must  be 
submitted  to  the  Regional  Office. 

The  Burbank-Clendale-Pasadena 
Airport  Authority  submitted  to  tiie  FAA 
on  April  14, 1987  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  January  1985  through 
October  1988.  The  Burbank-Clendale- 
Pasadena  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  af>plicable 
requirements  on  April  22, 1988.  Notice  of 
this  determination  was  published  in  the 
Federal  Renter  on  May  18, 1988  (53  FR 
17814). 

The  Burbank-Clendale-Pasadena 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  tiie  date 
of  study  completion  to  (or  beyond)  the 
year  1990.  It  was  requested  that  the  FAA 
evaluate  and.approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  August  11, 1988,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180-days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  to  be  an  approval  of  such  a 
program. 

The  submitted  program  contained  34 
proposed  actions  for  noise  mitigation  on 
and  off  the  airport  The  FAA  completed 
its  review  and  determined  that  the 
procedural  and  substantive 
requirements  of  the  Act  and  FAR  part 
150  have  been  satisfied.  The  overall 
program,  therefore,  was  approved  by  the 
Associate  Administrator  for  Airports 
effective  July  27, 1989. 

Outright  approval  was  granted  for  all 
of  the  specific  program  elements. 
(Describe  any  elements  disapproved  or 
partially  approved  and  reasons  for  or 
conditions  of  such  action.  Describe 
approved  actions  on  and  off  airport  in 
summary  form.) 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
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AinwEtliion  JUiy'27,  ISM}  Thrllscoiif  of 
Approval,  a«>w«lIia>iodtare*altiadbn< 
material^' and'thv  doanncRtBiOompiMtag 
the  Bubmittali  areavailbbl^for-iwlinwat 
thv'RAAofflcff  Ustfed  afaoiw  and^af  tii* 
adlniniatrative-ofBt!8»of'the  Blii4taiitt>- 
Gleinlirik4^aMdbim>  Mipait. 

Itouedlin  FUwtharne,  August  T.  I9BR 
ramaarWiaiiii, 

Acting  Manager.  AiTporUDivJuoa. 
[FR  Doc  8»<4aBDkEil«La»-lL-M;  8l4S«m] 


NoiM  Ekposurt^inip  Nbtife«;.D«»ott 
M«tropolttan  Vtayn*  QMint)!  Alport,, 
D«troK,M1 

AOMCTR-FedBraliAwiatibni 
AdmudstraMon,  DGTR 
ACTio;^  Notioe. 

tUMMARY:  The  Fedbml  Aviatian 
AdmmistrBtian  (FAAi)iannaunae»--itB' 
datennination  that  the-ncrise  exposun 
maprsufandttesd-by  tharWayne^Cbunty 
for  Detroit  MetropoUtan  Wayne  County, 
Airport  undar  iheproviaoiU'.ofi'ntleFrof 
the-Aviaiion  Safety  a^d<^ku8ft- 
Abatement  Act  of  IfiTS  (Pub;  L. 9ft<-10a) 
and  14  CFR  Part  150  arsincampliance: 
with  applicable  requkementSk. 
VHiOJJVEinnK:ThB!e{lBctivs  dBtB.-af. 
thB:BAAEs  dBtraminatian.air.di8  noise 
expoaure  maps  iB.Iuiy-2«i.  1919. 


Prescott  G:  %ydfer,  Federal  Aviatioir 
Adfaiinistration.  G'reet'Iiakeft<Rfegibn4 
Airports  Division,  AGfi-ffllir,  23M  Bnt 
Devon' Avenue;  DevPibihew  dllmrie- 
60018;  (3t2)  694>-753ft 

supMEMMTJumNroMMrnowlUs' 
notice  announcea  lliut'  the^FAA  finds* 
liml  the  iiuiHe  expuHuiv  uiup^sobmitted^ 
fbrDetroit-MetrDpolltan  Wayne-County 
AiipDrt'are:in  compliance:  with 
appllcai)lte  requirementrof  Part  190; 
effective  July  24, 1989. 

Under  -aection  101-  of  the  Aviotitnr 
Safety  aod'Noise' Abatement  Act  ori9f9 
(hereinafterreferred  toa» "the*Acf 'J;  «" 
airport'  operetormay  submit  to-  the  FAA' 
noise  exposure -maps- which- meet 
applicable  regulations  and  which-depict 
non  compatible  land-uses  asof  thedatr 
oPsubmissioni  of  such- maps;  a- 
description  of  projected- aircraft 
operations,  and  the-wayrinwhichsuch- 
operationvwiU  af!%ct'such  mapsi  The- 
Act  requires  sudrmaps  tobedbvelbped 
in-consuUation-withinterested'md- 
affected  partiies  inthe^lbcarcommunityi. 
government  agencies,  and^persons  using 
the-aitpart. 

An  airport  operator  whottas 
submitted-'noise  expoBure>nnpB  1fia<>are 
fbund'by  F?tA  tbibe'ih'Compfianos'wHtt' 
the  requiiwnenty  ofTMinvd'/Mlitliiu 


RkgulMbns^rF/^  Fort  190;  promuIgatBd 
pursuant-to  TItla=rafthe  Act,  may 
submit>ainoise^cainfiatiBility  program  fbr 
K7M- approval' whiidr  sets  forth' the 
meosores  the'openitor  has<  taken*  or 
proposes' fbr  the-reductfon  oTeustiiig 
nomcompatible  usea  and"  fbr  the* 
prevention  of  the  introduction  of 
additibnal'non' compatiblb-uses: 

THeFAA  has  compibttetf  its  reviewof 
the  noise  exposure  maps- and  related' 
description  submittfedby  Waynr 
Coimty.  The  speciffc  maps  under' 
consideration  sT'tfte' noise  exposure 
maps:  Bci8ting-(l'ffl8)  Nbise  Exposure 
Map  (Exhihitr),  page 7- and  Forecast 
(1993)  Noise  Exposure  M^p  (Exhibit  Z\, 
pHge8'(bath  showiag  unabated 
contours),  in  the  submission.  The  FAA. 
has  d^teimined' that  these  maps  for 
Detroit  MfetropoUlan  Wayne  County 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  July  24, 
1989.  FAA's  determination  on  an  airport 
operator'^  noise  exposure  maps  is 
limited  to  a  fmding  that  the  maps  were 
developed  in  acconlance  with  the 
procedures  contained  in  Appendix  A  of 
FAR.Parl  15a  SudLdelermination  does 
nol.con8titut&  approval  of  the 
applicant's  data,  infonnation  or.  plans,. or 
a  commitment  to  approve  a  noise 
compalihiUty  fu-ogEam  or  tofund  the 
implementation  of  that  program. 

If  questions^ansa^  concerning  tha- 
preoise  relathinshif  of  specific 
properties  to  nai8e!expo8uie-Gontoura> 
depicted  on  a  noiaaex'poauiwmap 
submitted  undec  saotion  lOS^oftheAcl, 
it  should.ba  noted  that  the  FAA;  la  not: 
involved  in  any,  way  inidetennining:the 
relative-  locations  xA  specific  proparUes 
with  oegard  tO;the:depicted  noise 
contouxBi  QFin'.interpretiiig-.tha:noiae> 
expoBune'mapsito  naolve  questians 
concerning,  for  example,  which 
prapBitia:^tauldibcGovered:fay  the 
provisions  otaaatiaaT  107  of;  the  Atct 

uhS^ffuinCtiDnB  as  inngTrarMliP'-fHllll 

the  ulliuiale.  land  use  control. and 
pltmningfresponsibiUties  of  local 
government  Tfaeaa  local  responsibilities 
uanot  dtangedimany.  way  under  Part 
taOJarthroughFAA^sreview  ofnoisa 
exposure  mapsv. 

Therefore,  the  responsibility  fbr  the 
detailed'  overlaying:  of  noise-  exposuiv 
contours  on tO'  the'iiap-dbpicting; 
properties  on  the^  auriteerests' 
exdusivdy'withtlie^airport  opera  tt)r 
which  submitted' tliose  maps;  or  with- 
those  public'  agenoiesand'plaiuiingi 
agencies  with-whiish-consultatibn' is 
required' unxiierseatibn  103  oTthe-Act 
The'PSA'hHsrellad'on  the*  eertiflcutiun' 
by  the^airpeft opctatbry  under-JilSO.^  of 
n«¥Part^6B.<  tHaf  t&e-BtBtutbrHy- 


requiratf  constinBtiinr  Has*  Been 

accompUshed. 
Goptesiof  tha-noiaa  aqxi8urermap» 

and  of  the  FAA's  evaluation,  of-the  mags 

are  availablefor examination  at' the. 

following  locations: 

FedamL Aviation  AdmmistrBtian^  800) 
Independence  Avenue,.SW.,.Ekiom 
617,  Washington,  DC  20591. 

Federal  Aviation  Administration,  Great 
LakesITegian;  AirpottftDivtBion:. 
QffioBi  2300  Bast  Devon:  Aivenua, 
Room  269,  Des  Plbiiias,  Illhiois  OOStBi 

Federal  AviationAdministration, 
Detroit  Airports  Disttict  OfHce, 
Willow  Run  Airport  East,  8820  Back 
Road,  Belleville,  Michigan  48111. 

Division.Q£  Airports.. Wayne  County, 
Detroit  Matmpolitanr  Wayne  County 
AirpQrt..LC  Smith. Terminal' 
Meioanine;  Detroit,  Michigan  4S242.. 
Questions  may  be  directed- to>  the 

individual  named  above  under  the 

heading  F<M<FUIITHER  INPOIIMAnaN< 

eONTAOT. 
Issued  in  DesPlainea.  QlinoiBiOirluly  29i 

19a9i 

W.RobeitBUUnsBley. 

AssiatQntManager,  Airports  JUvimon,  Great 

LakeasRagion. 

[nt:Doc.8»-t8917-Fil6d  9-lI>-88;  n4Si«n] 


NoisaFBcpoaurrltapi  RacaifittafrMotai 
Compilttility;  PraBMamantLRwiiiMft: 
for  Revi«v$.UItl»  RodKllBSieiMli 

AOENCY:  Federal  Avialian 
Achniiiistratibn:  ■ 

action:  Notice.  ) 

> 

SUMMAliy:  The  Federal  Aviation. 
Administration  (FAAl,aimounces  its. 
determination  that  the  noise  exposure 
maps  submittedby  thacity  of  Little 
Rode,  Aiicansas,  fbrlittie  Rbck  Ragibnal 
Airport  undbr  the  provisions  of  Tflle  F.of 
the  Aviation.Safe^and' Noise 
Abatement  A*ct  of  WTt  (Ptib;  L  9«^19SJ- 
and'li^OKPart  ISOarein  compilanca' 
with  appUbabla  requirements.  'ThsPAA 
also  announoesthat  it  is  reviewing  s 
proposed'  noise-  compatibili  typropor 
that<wa8  subrailted  forLitUsBSoeli' 
Regional  Airperfundte'  Part  160'in> 
conjunctibn'witlT  thsooise-exposurs 
mspsandtfaattitis  pi<ilgrem'wiirbe- 
approved  or  disapproved  on-or  befbiv 
JanuazyvZW  1B9Q:. 

EFFEcnvrMrre  Tfle^effbctiVe-data-of 
thsPftA'S>dMennihatlan-on-the-noise> 
expesufe-maps  and  tftsstart*  oflts 
review- of  the  associsfedt  noise 
compatibility  program  is  July '28;  ISBt.' 
The-pubUi:  cuuuuenf  veribu  ends 
Septemtier  2(K  1989. 
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FOR  FURTHCR  INFOmiATION  CONTACT: 

Donald  C.  Harris,  Department  of 
Transportation,  Federal  Aviation 
Admmistration,  Fort  Worth,  Texas, 
76192-0612,  (817)  624-5609.  CommenU 
on  the  proposed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Little  Rock  Regional  Airport  are  in 
compliance  with  applicable 
requirements  of  Part  150,  effective  July 
28. 1989.  Further,  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  January  24, 
1990.  This  notice  also  announces  the 
availability  of  this  program  for  pubUc 
review  and  comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport.  An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compUance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Tide  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  city  of  Littie  Rock,  Arkansas, 
submitted  to  the  FAA  on  September  14, 
1987,  noise  exposure  maps,  descriptions 
and  other  dociunentation  which  were 
produced  during  development  of  the 
LitUe  Rock  Regional  Aiiport  FAR  Part 
150  Noise  Compatibility  Study  from  July, 
1986  through  December,  1988.  It  was 
requested  that  the  FAA  review  this 
material  as  the  noise  exposure  maps,  as 
described  in  section  103(a)(1)  of  the  Act, 
and  that  the  noise  mitigation  measures, 
to  be  implemented  joinUy  by  the  airport 
and  surrounding  communities,  be 
approved  as  a  noise  compatibility 
program  under  section  104(b)  of  the  Act 
The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 


Little  Rock,  Arkansas.  The  specific  maps 
under  consideration  are  the  Noise 
Exposing  Map:  1986  Unabated 
Conditions,  and  the  Noise  Exposure 
Map:  1992  Unabated  Conditions  found 
following  page  1-6  in  the  Noise  Exposiue 
Map  Document. 

The  FAA  has  determined  that  these 
maps  for  LitUe  Rock  Regional  Airport 
are  in  compliance  with  applicable 
requirements.  This  determination  is 
effective  on  July  28, 1989.  FAA's 
determination  on  an  airport  operator's 
noise  exposure  maps  is  limited  to  a 
finding  that  the  maps  were  developed  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitute  approval  of  the  applicant's 
data,  infonnation,  or  plans,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  10  of  the  Act,  it 
should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which   > 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibiUties  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  throu^  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibiUty  for  the  detailed  overlaying 
of  noise  exposure  contours  onto  the  map 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  section  103  of  the  Act 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  Part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibiUty  program  for  Littie 
Rock  Regional  Airport,  also  effective  on 
July  28. 1989.  Preliminary  review  of  the 
submitted  material  indicates  that  it 
conforms  to  the  requirements  for  the 
submittal  of  noise  compatibihty 
programs,  but  that  further  review  will  be 
necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 


maximum  of  180  days,  will  be  completed 
on  or  before  January  24. 199a 

the  FAA's  detailed  evaluation  wUl  be 
conducted  under  the  provisions  of  14 
CFR  Part  15a  S  150.33.  The  primary 
considerations  in  the  evaluation  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasonably 
consistent  with  obtaining  the  goal  of 
reducing  existing  noncompatible  land 
uses  cmd  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
conunents.  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibihty  program  are  available  for 
examination  at  the  following  locations: 

Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.  Room  617, 

Washington,  DC  20591. 
Federal  Aviation  Administration, 

Airports  Division,  ASW-600.  Fort 

Wortii,  Texas  76193-0600. 
Mr.  James  R.  Rodgers,  Airport  Manager, 

No.  1  Airport  Drive,  Littie  Rock 

Regional  Airport,  Little  Rock. 

Ariiansas  72202-4489. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading  FOR  further  information 

CONTACT. 

Issued  in  Fort  Worth.  Texas.  July  28, 1969. 
Wm.  Jack  Suser, 
Manager.  Airports  Division. 
[FR  Doc.  ae-180ie  FUed  6-11-89;  8:45  am] 
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Receipt  of  Noise  Compatibaity 
Prograin  end  Request  for  Review, 
McCarran  Intematlonel  Airport,  Lee 
Vegee,NV 


agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 


summary:  The  Federal  Aviation 
Administration  (FAA)  announces  that  it 
is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  McCarran  International 
Airport  (LAS),  Las  Vegas,  Nevada, 
under  the  provisions  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (Pub.  L  96-193)  (hereinafter 
referred  to  as  "die  Act")  and  14  CFR 
Part  150  by  die  Clark  County 
Department  of  Aviation.  This  program 
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determinatioir  by-  FfiA  that)  anooist^ 
notacocpnanra  map*  8ubinitte4>nndM>14 
CFKSmi  lSO>&irttae  MbCtann 
InternattanaiiAuport:(IIA3f)  warviini 
omnpiiBiBKwitniapplioalilR 
nsqniiBnantBi  sSeatiivNasainlnc'X . 
18B8,  andiitiBtfaeEA^sintsnttan  tD> 
appimift  oirdi^qipnnw  ttiiK  prngmn  on' 
or  befiare:Sept)onbBc304.19Mi. 
CFFEBTiVKDNieTIre'eflbativB  date^of 
the  stbrt  ofFA&A'^reviiBwofdlffnoiBe 
compatibility  program' i»  fuI^lS,  IOB% 
The  public  comment  period  endb< 
September  1;  t989i 

FQW^RiHTniHmromm  lowcoHHWi'; 
Howard  S.  Toshioka,  Supervisor, 
Plamiing^^  Section,  AWP^IT,  Federal 
Airiatton'Administrationi  Wntiem>- 
Paciffcr  Region,  P.O.  Bbx  81007;  Worid 
Way  Pdstal  Centex;  Lor  Ai^es, 
Caiifbnria>9000B.  (213)  297^-1250. 
Documentfr  reflecting  thia-F^M  aotfon 
may  be  reviewed' at  this- same' Ideation. 
su^LBwemwm  iwpohwatiow.  Thiff 
notiba-  aimounces-  thai  the  FAA  is . 
Eanemingia  piupuiwd'.noiBB 
compatibility  prognun  for  MoGanm 
Interna  tianalAiiport;  wMchiwill  ba? 
approved  ordiaapprovedonioc  bftfbie 
September  30j  1089;  This  notice  also, 
announces  the  aMailahilityof'tiuB^ 
progranufbopublia  taviJBW' and  comment. 

An  airport  operator  whahas 
submitted  noise  exposuramaps  that  are 
found  by  FAA  to  be  in  compliiance  with 
the  requirements  of-Ffederal'Aviatton 
Regulations  (PMI)'Pln1 150.  promulgated' 
pursuantttr'ntleroftfte'Actimay 
submit  a  noise  compatibility  progran'fbr 
FAAbappronaL  which- S8t»>fatdi.tfa» 
measures  the  operator  hasitakaitor 
proposes  for  the  reduction- of  existing 
nonoompalibls  uses  and  for  tha 
prevention  of  the  introduction  ol 
additional  noncompatibl'e  uses. 

The  FAA  has  formally  received  the 
noise  rnmpirtihility,pHiyHmifinrthff 
McCacraalntemationaLAirBoit  (|>AS)i 
effective  on  Marohlili  198a>  Itwas- 
requested  that  the  FAA  review  this- 
material  and  that  the  noise  mitigation 
measures,  to  be  implemented  jointly  by 
the  airport  and  surrounding 
communities,  be  approved  as^  a:  noisa 
compatibility  progranr  under  Section 
104(b)  of  die  Act  Preliininary/ review  of 
the  submittad:  material  indicates  that  it 
conforms  to>tfae  rsquiremsita-fbrtfae 
submittal  of  noise  oompatibility 
programs^  but' that  ftirtbsr  review^  wilM)e> 
necessary  prior  to^approvallor 
disapproHaLof  the'pregranr.  The-fbrmal 
reviaiK  period  limitted  by  law'to  • 
mBHimuntoi  IBOidojW)  will  be -competed' 
on  orbafois  Jaiuaryl$  iBOti 

The  FAA'sdataileriiavahutioB'wtlllba! 
coiidiiotBd:uiidar.  thsipnunaionitai'tA 


GERPte+lOO;  f  T50;3B;  The-primary 
considOTatibnv  in  ttte-eveluatfon  process 
are  whether  ttte-picposed  measures  may 
reduce'  tfte  level'  of  aviation"  safety, 
create  an- undue barden  on  interstate- or 
fbreign  Gornmerce;  or  be  reasonably 
consistent  with  obtaining  the  goal' of 
reducing  existing  oonconipBtible  land 
useS' and  preventing  the  introduction  of 
additional  noncompatible  land  uses* 

Interested'person- are  invited tb 
comment  on  the  pmposed  program  with 
specific  reference  to  these  factors.  All 
commsntB' other  titan  those  properly 
nldreased  to  locaMand  use  authorities, 
will  be  considered)  by  the  FAA  to  the 
extent  practicable.  Copies  of:  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposedinoise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration,  800 

Independence  Avenue,  SW.,  Room 

617,  Washington,  DC  20591 
Federal  Aviation  Administration, 

Wratem-Pacific^Itegion,  Airports 

Diviaion;  IjSOQO  $:  Aviation  Boulevatd, 

Raom^SEZS)  Masrthoroei  Cali&imia 

90201. 
Me.  Robert  Broadhent,  Director  of 

Aviation,  McCarran  International 

Airports  P.,0.  Box  llOOSi  Laa  Vegasi 

Nevada  8S111. 

Questiona  m^  ka:  directed  to  the 
individual  ntmied  ebova  under  the 
heading;  RmmiiiTHfriNRamMnaK 

CONTACT. 

Issued  iir  Hawthorne,  Caiifbmia,  on  Aiignsf 
7, 1989. 

fames ).  Wiggiiis, 

Actingjdtwager,  Aiiparts  Division,  Western- 

Pacific  Kegion. 

(FR  Doc.  89^18315  Fllfed  8-U-89}  8:43- am]' 
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(aummarf  Notier  Niii.Per8»^] 

Petitianfor  Exemption;  Summary  of 
Petltlonsr  Roceivod;.  DiapaaJtkinB.ef: 
Petitionfr  Issued 

AOENCYrFederal  A-viation 
Administration  (FAA),  DOT: 
ACTION:  Notice  of  petitions  for 
exemption  receivad  and  of  dispositions 
of  prior  petitions. 

SUMNMlWc  Ptirsuaot  to  FAA's 
rulemaking  provisions  governing  the- 
application^  proceesingt  and' disposition 
of  petiHonff  for  exemption  (1*CFR  Part 
11),  this  notice  ooatBin»a  summary  of 
certain  petitions  seeking:  relief  from 
speciHed  requirementis  of  the  Federal' 
^nation' Regulation*  (14^CFR  Chaptto  Q, 
dispo8ition»of  ostteur  petitions' 
piwiinislyreGaivadl  aid  correctional 
The  puipesff'of  thfenotiae  is- to>improva> 


the  public's' awareness  oC  and 
participation- in,  this  aspect  of  FAA'S 
regulatoiy  activities.  If  eitherjrablhratitra- 
of  this  nottcenor  theihclusiinror 
omission  of  information  in- the  summary 
is  intended-  to<affect  tite-  legal-  rtatus-  of 
any  petitioner  itsfiird  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petiilon  docket  number 
involved'  and  must  bereceived  on  or 
befbre: 

ADDRESS:  Send  comments,  to  any 
petition  in.  triplicate  to:  Federal  Aviation 
Adhiinistration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket.fAGC^lO), 
Petition  Docket  No.  — ,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR.  RiRTHER  INFORMATION:  The 

petition,  any  comments  received  and  a 
copy  of  any  final  diapoaition  are  filed  in 
the  assigned  regulatosy  dockeLandara 
available- for  examination,  in  the  Rules 
Docket  (AGC-10),  Roem915C,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Auenue,  SW., 
Washington,  DC  20519;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),.arai(g)  of  S.  11.27  o£ 
PartliL  of  the  Federal  Aviation 
Regulations  (1/1 CFR.  Bart  11). 

Issuedrin  WadtingtonbDC,  (nLAugastia; 
19B9. 

DBfanab  Swank, 
/ecUng^Rlanager,  PtograwMbnagemmt'Siaffi 
OfftDe  ofUwdMefCountBi. 

Petitions,  for  &cemption 

Doch^  Noi:  25097, 

Petitioner.-:  Geoi^  Loegsring. 

Re^IbtSon&Affectedr-iA  GFK 
9i.52(b)(h)i. 

Description  af  Balief  Sought.Ta  allow 
petitioner  to  operate  hia  Beechoraft 
Bonanza  without  an  automatic  type 
emergency  locator  fransmitter  that  ia 
in  operating: nnnditipn  attachad-to-the 
airplane. 

Docket  No.:  25896; 

Petitioner:  PaiXen  Gerttino. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3. 

Description  of  RBlief Sought  Tb  allow 
petitioner  to  remove,  replace, 
reinstall,  and  store  main  rotor  blades 
for  Hughes  300  Series  helicopters. 

Docket  No^Z5WI7. 

Petitionee:  Hacvey  Robeot  Hay. 

Sections  of  the  EAR  Affeetedt  14^GFR, 
121.3aa(t). 

Description  of:  Relief  Qau^L  TaaUow 
petitioner  ta  maintain:  his,  aiimaa 
Gectification  aftu  hifr6ath.biEdiday( 

Docket' Nb/:  259001. 
Pe//tfo7ie/rEBBtenr  Ai>Eiiiee,  fins 
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SectionBoftheFAR  Affected:  ^AQPtL 

«.13(b). 
Description  ofReH^Soaght:  To  allow 

the  removal  of  aucraft  engme 

identification  {dates  and  tiie 

placement  of  the  eaaoe  dala  plate  on  a 

different  engine  aseemfaly. 

Docket  No.:  ?2en. 

Petitioner  Air  Transport  Associatkm  of 
America. 

Regalatioaa  Affected:  14  CFR  ei.lS7(al 
and  121^a)  and  (b):  item  i(b)  of 
Appendix  A  of  Part  81;  and  item  i(a) 
of  Appoxlix  E  of  Part  121. 

Description  of  Relief  Soa^t/ 
Disposition:  To  aaiend  Exemptkxi  No. 
4416,  as  amended  to  allow  the 
second-in-command  pilots,  of 
airplanes  requiriqg  only  two  flight 
crewmembers,  of  the  petitioner's 
member  airlines  and  other  qualifying 
Part  121  certificate  holders  to  receive 
training  and  checking  by  the  use  fA 
advanced  pictorial  means  that  have 
been  specifically  approred  for  this 
purpose.  GRANT.  July  31. 1089. 
Exemption  No.  4416E 

Docket  Noj2a«7^ 

Petitioner  Beech  Aircraft  Corporation. 

Sections  of  the  FAR  Affected:  14  CHI 
45.25(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4061 C,  that  allows  petitioner  to 
display  12-inch-high  N-Numbers  on 
the  outboard  surface  of  the  ei^gine 
nacelles  that  are  on  an  intergral  part 
of  the  wing  pods.  GRANT,  JuJy  31, 
1989.  Exemption  No.  4061D. 

Z?ocAe//Vb.;  24541. 

Petitioner  Boeing  Conmiercial 
Airplanes. 

Sections  of  the  FAR  Affected:  U  C3FR 
91.45. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4467,  as  amended  diat  allows 
petitioner  to  conduct  ferry  flights  with 
one  engine  inoperative  on  its  Boeing 
707. 720, 727,  or  747  turi}ine-engine- 
powered  transput  category  aiiplanee 
without  obtaining  a  spedal  flight 
permit.  GRANT.  July  26. 1988. 
Exemption  No.  4467B. 

Docket  No.:  25088. 

Petitioner  Hawkms  A  Powers  Aviation. 
Inc. 

Regulations  Affected:  14  CFR 
137A3(cX2)- 

Description  of  Relief  Sought/ 
Disposition:  To  aUow  peMioner  to 
conduct  aerial  applications  of 
inaecticide  materials  from  C-418A 
pC-6)  ainaaft,  wiHioat  tibe  ahcraft 
being  eqoipped  with  a  devioe  capable 
uf  jettiaotaiiig  at  least  one-liaVeff  ^ 
aircraft's  maximum  authorized  load  <rf 


agricultural  materiah  within  45 
seconds  when  operated  over 
coBgeBted  ana«.G&ANT.  fukf  3t 
1080.  Exemption  No.  60^ 

DoclxtNo.:TSWB. 

Petitioner  Evergreen  Iiiteiuutional 
AifVRes.  tnc. 

Sectione  of  the  FAR  Affected:  14  CFR 
121.S83(aX8). 

Description  (^  R^ief  Soaght/ 
Disposition:  To  extend  Exemption  No. 
4856.  that  allows  petitioner  to 
continue  to  transport  employees  and 
dependents  on  its  DC-8-80  (DC-8) 
cargo  flights.  GRANT,  Jirfy  27, 1989. 
Exemption  No.  48S6A. 

Docket  Noj  25195. 

Petitioner  Loral  Systeau  Ooup. 

Sections  of  the  FAR  Affected- 14  CFR 
45^(b). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
4861,  that  allows  petitioner  to  place 
the  nationality  and  regiatration  mariu 
(N-numbers)  on  the  outboard  surface 
of  each  propulsion  duct  (engine 
nacelle)  on  its  GZ22  airship.  GRANT, 
July  31. 1989.  Exemption  No.  48B1A. 

Docket  No.:  23083. 

Petitioner  CInstopher  C  Foltz. 

SectiooM  of  the  FAR  Affected:  14  CFR 
61.1117. 

Deacrqttioa  of  Relief  Soaght/ 
Disposition:  To  aUowi  petitioner  a  80- 
day  exteasioD  on  hit  current  fl^ht 
instructor  certificate.  QIANT,  |«ne  12, 
1989.  Exemption  Na  5078. 

[FR  Doc.  89-lfln6  Filed  •-11-49;  8:45  am] 
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Transport  Airplanes 

agency:  Federal  Aviation 
AdraiDisiration  ff AA).  DOT. 
action:  Notice  qf  availability  of 
technical  standard  order  (TSO)  and 
request  for  conmients. 

summary:  The  proposed  TSO-C117 
prescribed  tiie  minimum  peiformance 
standards  that  airborne  wimisheor 
warning  and  escape  guidance  systems 
for  transport  airplanes  must  be 
identified  with  &e  maiUng  TSO- 
0117." 

DATC:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
November  24. 1989. 

ADQBESS:  Send  all  comments  on  die 
proposed  technical  standard  order  to: 
Tedmical  Analysis  Branch.  AIR-120. 
Aircraft  Engineering  Division,  Aircraft 
CeriificatioR  Senrice  -Hlc  ffo.  T90- 
C117.  Federal  AYiation  Administration. 


800  Independence  Avenue,  SW., 
WasfakigtMi,  DC  aom;  or  deMvsr 
conmients  to:  Federal  Aviation 
Adnmristration.  noora  335. 808 
moepefiQence  Avemse.  s^f  ^ 
Watkngton,  DC  20691. 


rattFURTHH  nPORMATIOM  comtact: 
Ms.  Bobbie ).  Smith,  Techaical  Analysis 
Branch,  AIR-12a  Aiicralit  E^iaeerii« 
Divisiaii,  Aircnfi  Certificattoa  Service, 
Federal  AviatioB  Adnunistralion.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  Telephone  (202) 
267-0546. 

Comments  received  on  the  propoaed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-IQA).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  6:30 
a.m.  and  4:30  pja. 

SUPPLEMENTARY 


Comments  Invited 

Interested  peraons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitliag  such  written 
data  views,  or  arguments  as  they  desire 
to  the  above  spedfied  address.  All 
communications  received  on  or  before 
the  closing  date  for  oimmpnts  specified 
above  will  be  considered  by  the  Director 
of  the  Aircraft  Certification  Service 
before  issuing  the  final  TSO. 

Baokgreuad 

Proposed  TSO-C117.  specifies 
mininnim  perfbraiaace  standards  far 
airborae  wiadsfaeer  warning  sod  escape 
guidance  systems  for  transport  categaqr 
airplanes.  The  document  defines 
performance,  fanctions  aad  feetore  Sor 
systems  whidi  provide  windshear 
warning  and  escape  gui^Hioe 
commands  for  detection  of  (Ik  aircraff  s 
presflooe  in  sach  plwnoawaon.  It  is  not 
applicable  to  sjrstoms  that  look  ahead  to 
seose  windshear  oonditioBS  before  the 
phenomemm  is  encourtered  not  to 
systems  ^at  use  atmospheric  and/or 
other  data  to  predict  the  likelihood  of  a 
windshear  alert.  Also,  the  proposed  TSO 

incorporates  Radio  Technical 

CoHimis^n  for  Aeroneotics  (RTCA) 
Document  Nos.  DO-180B. 
ISnv  u  oiuiieiital  Conditions  and  Test 
Procedures  for  Airborne  Eqinprnent." 
dated  July  1984.  for  the  environmental 
standards,  and  DO-lTSa,  "^ftware 
Considerations  in  Aiibome  Systems  and 
Equipment  Certification.*'  dated  March 
1985.  for  the  computer  software 
requirements. 
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How  to  Obtain  CapiaB 

A  copy  of  the  proposed  TSO-C117 
may  be  obtained  by  contacting  "For 
Further  Information  Contact"  TSO- 
C117  references  RTCA/DO-ieOB  for  the 
environmental,  standard,  and  RTCA/ 
DO-178A  for  the  computer  software 
requirements;  RTCA  documents  may  be 
purchased  from  the  Radio  Technical 
Commission  for  Aeronautics  Secretariat, 
One  McPherson  Square,  Suite  500, 1425 
K  Street,  NW.,  Washington,  DC  20005. 

Issued  in  Washington.  DC  on  August  7, 
1989. 

Duifll  P.  Salvano, 

Acting  Manager,  Aircraft  Engineering 
Division.  Aircraft  Certification  Service, 
[PR  Doc.  89-18919  Filed  8-ll-e9;  8:45  am] 
MUMQ  COM  4S10-tS-M 


Aircraft  Fabric  Grade  A;  Avallabnity  of 
Technical  Standard  Order 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 


r:  The  proposed  TSO-Cl5d 
prescribes  the  minimum  performance 
standards  that  aircraft  fabric,  grade  A 
miist  meet  to  be  identified  with  the 
marking  TSO-Cl5d". 
DATE  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
November  24, 1989. 
ADDmss:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service— File  No.  TSO- 
ClSd,  Federal  Aviation  Administration. 
800  Independence  Avenue,  SW., 
Washington,  DC  20501. 

Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  335,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Bobbie  I.  Smith,  Technical  Analysis 
Branch,  AIR-120.  Aircraft  En^eering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591.  Telephone  (202) 
267-0546. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date.  In  room  335,  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue,  SW, 
Washington,  DC  20591,  weekdays 
except  Federal  holiday*,  between  8:30 
a.m.  and  4:30  p.m. 

•UFKBHirr ARV  MFORMATNNe 


Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  pioposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  view,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

Proposed  TSO-Cl5d  will  permit  the 
use  of  snythetic  fabric  materials,  in 
particular  polyester,  as  well  as  cotton 
fabric  for  the  external  covering  of 
aircraft  surfaces.  The  synthetic 
"Airplane  Cloth"  must  be  shown  to  have 
certain  properties  equivalent  to  cotton 
cloth.  The  proposed  TSO  references  the 
Society  of  Automotive  Engineers,  Inc. 
(SAE),  Aerospace  Material  Specification 
(AMS)  3806C.  "Cloth  Airplance,  Cotton. 
Mercerized,  810b  (355N)  Breaking 
Strength,"  dated  April  15. 1980.  for  the 
minimum  performance  standards. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cl5d, 
may  be  obtained  by  contracting  the 
person  under  "For  Further  Information 
Contact."  SAE  Aerospace  Material 
Specification  3806C  my  be  purchased 
from  the  Society  of  Automotive 
Engineers,  Inc.,  Department  331,  400 
Commonwealth  Drive,  Warrendale, 
Pennsylvania  15096. 

Issued  in  Washington,  DC,  on  August  8, 
1989. 

Daniel  P.  Salvano, 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  89-18920  Filed  8-11-69;  8:45  am] 

BlUJNa  COOE  MIO-IS-M 


Aircraft  Fabric  Intermediate  Grade; 
Availability  of  Teohnical  Standard 
Order 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 

summary:  The  proposed  TSO-Cl4b 

prescribes  the  minimum  performance 

standards  that  aircraft  fabric 

intermediate  grade  must  meet  to  be 

identified  with  the  mariting  'TSO- 

Cl4b". 

date:  Comments  must  identify  the  TSO 

file  number  and  be  reached  on  or  before 

November  24, 1969. 

AOORSS^Ef:  Send  all  comments  on  the 

proposed  technical  standard  order  to: 


Technical  Analysis  Bcanch,  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service— File  No.  TSO- 
Cl4b,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  335,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Bobbie  J.  Smith,  Technical  Analysis 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-9546.  j 

Comments  receivedf  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA),  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited      f 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Director 
of  Aircraft  Certification  Service  before 
issuing  the  final  TSO.j 

Background 

Proposed  TSO-Cl4b  will  permit  the 
use  of  synthetic  fabric  materials,  in 
particular  polyester,  as  well  as  cotton 
fabric  for  the  external  covering  of 
aircraft  surfaces.  The  synthetic 
"Airplane  Cloth"  must  be  shown  to  have 
certain  properties  equivalent  to  cotton 
cloth.  The  proposed  TSO  references  the 
Society  of  Automotive  Engineers,  Inc. 
(SAE),  Aerospace  Material  Specification 
(AMS)  3804C,  "Cloth,  Airplane,  Cotton, 
Mercerized,  651b  (290N)  Breaking 
Strength,"  dated  January  1, 1984.  for  the 
minimum  performance  standards. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-Cl4b. 
may  be  obtained  by  contacting  the 
person  under  "For  Further  Information 
Contact."  SAE  Aerospace  Material 
Specification  3804C  niay  be  purchased 
fiom  the  Society  of  Aetomotive 
Engineers.  Inc..  Department  331. 400 
Commonwealth  Driven  Warrendale. 
Pennsylvania. 
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Issued  in  Washington,  DC,  on  August  8, 
1989. 

Daniel  P.  Salvano. 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  89-18921  Filed  fr-11-69;  8:45  am] 

BILUfia  CODE  4t1»-13-M 


Tires;  Availability  of  Technical 
Standard  Order 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  availability  of 
technical  standard  order  (TSO)  and 
request  for  comments. 

SUMMARY:  The  proposed  TSO-C62d 
prescribes  the  minimum  performance 
standards  that  tires  must  meet  to  be 
identified  with  the  marking  'TSO- 
C62d." 

date:  Comments  must  identify  the  TSO 
file  number  and  be  received  on  or  before 
November  24, 1989. 

addresses:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Technical  Analysis  Branch,  AIR-120, 
Aircraft  Engineering  Division,  Aircraft 
Certification  Service — File  No.  TSO- 
C62d,  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washmgton,  DC  20591. 

Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  335, 800 
Independence  Avenue,  SW.. 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Bobbie  I.  Smith,  Technical  Analysis 
Branch,  AIR-120,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  Telephone  (202) 
267-0546. 

Comments  received  on  the  proposed 
technical  standard  order  may  be 
examined,  before  and  after  the  comment 
closing  date,  in  Room  335,  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m. 

SUPPLEMENTARY  INFORMATION: 

CoDunents  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the  Aircraft 
Certification  Service  Director  before 
issuuig  the  final  TSO. 


Background 

The  FAA  recently  completed  a  review 
of  airworthiness  criteria  and  approval 
procedures  for  Ughtweight 
nonretreadable  and  retreadable  tires  in 
airline  service  and  concluded  that  TSO- 
C62  should  be  revised  to  address  certain 
issues  including  design  criteria,  design 
changes,  and  installation  approvals  for 
such  articles. 

Under  existing  regulations  and 
procedures,  a  tire  approved  as  part  of  a 
type  design  (original  type  certificate, 
amended  type  certificate,  or 
supplemental  type  certificate)  or  under  a 
parts  manufacturer  approval  (PMA)  is 
approved  for  installation  on  a  specific 
aircraft  model.  A  tire  approved  solely 
under  TSO  procedures  is  approved  for 
design  and  production  only,  and  not  for 
installation  on  an  aircraft  model.  A 
separate  approval  is  required  for  the 
installation  of  that  tire  on  a  specific 
aircraft  model.  It  is  the  responsibility  of 
the  aircraft  owner  or  operator  to  ensure 
that  a  tire  installed  as  a  replacement  or 
modification  for  an  original  tire 
approved  as  part  of  a  type  design  is 
FAA  approved.  The  revisions  proposed 
for  TSO-C62  call  attention  to  the 
approval  procedures  under  existing 
regulations,  and  address  other  aspects 
of  design  criteria  and  design  changes.  A 
number  of  minor  editorial  changes  are 
also  proposed. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C62d 
may  be  obtained  by  contacting  the 
person  under  "For  Further  Information 
Contact."  ^ 

Issued  in  Wasliington,  DC,  on  August  8, 
1989. 

Daniel  P.  Salvano, 

Acting  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  89-18922  Filed  8-11-88;  8:45  am] 
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Federal  Highway  Administration 

Commercial  Driver's  License 
Supplemental  Grant  Program  Funding 
DIctrlbutlon  for  Fiscal  Years  (FYs)  1990 
and  1991 

agency:  Federal  Highway 
Admmistration  (FHWA).  DOT. 
ACTION:  Notice  of  eUgibility  and 
distribution  of  grant  funds. 

—    -  ■  ■ 

summary:  The  FHWA  is  issuing  a  notice 
to  publish  the  administrative  formula  for 
the  distribution  of  the  Commercial 
Driver's  License  (CDL)  Supplemental 
Grant  fimds  for  Fiscal  Yeers  (FYs)  1990 
and  1991  under  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (Title  XII  of 


Pub.  L  M-570, 100  Stat  3207-170), 
section  12005(d)(2).  The  amount  of  funds 
available  for  FYs  1990  and  1991  will  be 
$3  million  each  year,  which  is  subject  to 
the  obligation  ceiling  placed  on  the 
Motor  Carrier  Safety  Assistance 
Program  (MCSAP).  Most  States  should 
be  eligible  to  receive  a  minimum  of 
$30,000  in  each  fiscal  year.  The  FHWA 
administrative  formula  will  use  the 
number  of  knowledge  and  skills  tests 
administered  and  the  number  of  CDLs 
issued  to  determine  the  States'  total 
Supplemental  Grant  funding. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Richard  A.  Torbik,  Office  of 
Plannhig,  (202)  366-0233.  Ms.  Jill 
Hochman,  Office  of  Motor  Carrier 
Standards,  (202)  366-4001  or  Mr.  Paul 
Brennan,  Office  of  the  Chief  Counsel, 
(202)  366-0834,  Federal  Highway 
Administration,  400  Seventh  Street,  SW^ 
Washington,  DC  20590.  Office  hours  are 
from  7:45  am  to  4:15  pm.  EDT,  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Commercial  Driver's  License 
(CDL)  Supplemental  Grant  Program  was 
estabhshed  by  the  Commercial  Motor 
Vehicle  Safety  Act  of  1986  (the  Act) 
(Title  Xn  of  Pub.  L  99-570, 100  Stat 
3207-170)  and  signed  into  law  by  the 
President  on  October  27, 1986.  Section 
12005(d)  of  the  Act  gives  the  Secretary 
of  Transportation  the  authority  to  make 
Supplemental  Grants  to  eligible  States 
in  FYs  1990  and  1991  for  the  purpose  of 
testing  operators  of  commercial  motor 
vehicles.  Funds  under  this  grant  program 
shall  be  distributed  among  the  eligible 
States  on  the  basis  of  the  number  of 
knowledge  (written  or  oral)  and  sldlls 
(driving)  tests  administered  and  the 
number  of  commercial  driver's  licenses 
(CDL)  issued  in  the  preceding  fiscal  year 
(FY  1989  daU  for  FY  1990  fimds  and  FY 
1990  data  for  FY  1991  funds).  Funding 
will  consist  of  $3  milUon  each  fiscal 
year,  which  is  subject  to  the  obligation 
ceiling  placed  on  the  MCSAP  Pr^ram. 
This  notice  is  being  issued  pursuant  to 
section  6(b)(1)  of  OMB  Circular  No.  A- 
102  (revised)  (3/11/88)  (53  FR  8028). 

Eligibility 

As  required  by  section  12005(c)  to 
become  eligible  for  the  Commercial 
Driver's  License  (CDL)  Supplemental 
Grant  program  in  FYs  1990  and  1991,  a 
State  must  agree:  (1)  To  adopt  and 
administer  in  such  fiscal  year  a  testing 
program  in  accordance  with  the 
Commercial  Driver  Testing  and 
Licensing  Standards  (49  CFR  Part  383) 
issued  on  July  15, 1988,  (2)  to  require 
commercial  vehicle  drivers  to  pass 
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knowledge  and  stdBs  testa  which 
conmljr  with  49  CFS  Part  363,  (3)  to  have 
in  effect  and  enforce  a  taw  whi(^ 
provides  that  any  person  with  a  blood 
alcohol  concentration  (BAQ  of  aiO 
percent  or  greater  when  cfieratlng  a 
connnercial  motor  vehicle  is  deemed  to 
be  driviDg  while  under  the  influence  of 
ahmhoL  and  (4)  to  maintain  the 
expenditure  of  non-Pederat  funds  for 
CDL  testing  at  a  level  which  does  not 
faff  below  the  average  of  the  last  two 
fiscal  years  prior  to  October  27, 1988.  A 
State  must  agree  to  all  of  the  above 
reqakemento  to  become  eligible  to 
receive  Svipplemental  Grant  funds  in 
FYs  1990  and  1991. 

For  die  purpose  of  this  grant  program, 
a  State  will  be  considered  to  be  in 
complianue  with  requirement  (1]  above 
and  eligible  to  receive  Supplemental 
Grant  funds  fai  FYs  1990  and  1991,  if  die 
State  is  involved  in  activities  diat  are 
directly  related  to  ''adopting  and 
administering"  the  testing  program. 
Therefore,  if  a  State  Ad  not  administer 
any  tests  in  the  preAnous  year  but  is 
performing  other  activities  directly 
related  to  "adopting  and  administering" 
■  testing  program  in  accordance  widi  49 
CFR  Part  383  tftey  would  be  eligible  to 
receive  grant  hinds.  Other  eligible 
activities  include:  (1)  Acquisition  of 
equipment,  (2)  employing  and  training 
penomel  to  conduct  tests,  (3)  computer 
syslen  redesign  and  programming,  (4) 
use  of  outside  resources  for  activities 
relating  t»  testing,  and  (5}  compliance 
a«d  verifiGation  procedures.  General 
developaeut  activities  such  as  studies 
of  existing  laws,  resource  needs, 
legiakdive  and  economic  hnpacts, 
facilities  needs,  etc.  wiU  net  be  eBgiMe 
uses  of  grmt  fatds  trader  diis  phase  of 
the  grant  program. 

Dittributloa  of  Funds 

In  PTs  1990  and  1991,  Supplemental 
Grant  hmh  wffi  be  made  available  to 


Ratio 


the  States  under  a  two  part  formula. 
Uiider  pert  I  of  die  formula,  $30,000  vrill 
be  made  available  to  each  riigible  State. 
An  eligible  State  whiek  has 
administered  no  tests  or  issued  no 
licenses  in  the  previous  FY  would  be 
included  in  this  category.  Under  part  H, 
the  balance  of  funtis  will  be  distributed 
to  eligible  states  based  on  the  ratio  diat 
the  number  of  skills  and  knowledge 
tests  administered  and  CDLs  issued  in 
the  previous  FY  in  each  eligible  State 
bears  to  the  national  total  for  the 
previous  FY  (see  hypothetical  example 
in  Appendix). 

States  are  encouraged  to  develop  and 
administer  knowledge  and  skills  tests  in 
accordance  with  49  CFR  Part  383  even  if 
they  are  unable  to  currently  participate 
in  the  Commercial  Driver's  License 
Information  System  (CDLIS].  If  a  State  is 
not  participating  in  the  CDUS.  but  is 
administering  tests  in  accordance  with 
49  CFR.  Part  383.  then  the  State's  portion 
of  the  Supplemental  Grant  funds  will  be 
allocated  on  the  basis  of  the  number  of 
tests  administered  in  accordance  with 
40  CFR  Part  383. 

Grant  Application 

Funds  allocated  to  a  State  are 
available  to  that  State  for  obligation 
until  the  last  day  of  the  fiscal  year.  Any 
funds  not  obligated  before  the  last  day 
of  the  fiscal  year  will  no  longer  be 
available  to  that  Slate  for  obligation  and 
become  available  to  the  Secretary  to  use 
in  carrying  out  the  CDL  Program. 

To  receive  the  funds  allocated  to  it 
under  the  two  part  formula,  a  State  must 
submit  a  grant  application  to  FHWA, 
which  includes  a  work  plan  that 
describes  the  activities  to  be  undertaken 
and  the  estimated  costs.  Upon  approval 
of  the  grant  apphcatioa  the  State  will 
execute  a  Si^jplemental  Grant 
Agreement  form;  the  execution  of  this 
grant  agreement  constitutes  an 
obligation  of  die  fiuids. 

Distribution  Formuls 


To  ensure  full  utilization  of  the 
obligation  ceilings  that  wBl  be  imposed 
on  the  MCSAP  program  for  FYs  1900 
and  1991.  FHWA  wiU  canvass  States 
that  have  not  appUed  fbr  their 
allocations  by  September  1  of  each  year 
to  determine  if  they  intend  to  apply  for 
them.  If  any  States  indicate  that  they  do 
not  intend  to  apply  for  their  funds, 
FHWA  will  initiate  actions  to  determine 
other  appropriate  uses  of  the  funds  in 
carrying  out  the  CDL  ftogram.  This  may 
include  canvassing  the  States  that 
received  fluids  under  Part  II  of  the 
formula  to  determine  if  they  could  use 
additional  funds. 

In  order  to  provide  adequate  time  for 
processing  the  grant  applications,  all 
applications  for  funds  must  be  received 
by  the  local  FHWA  division  office  by 
September  15.  The  FHWA  will  proceed 
with  the  development  of  plans  to 
reallocate  any  funds  that  States  have 
not  applied  for  by  September  15.  This  is 
necessary  to  ensure  that  all  the  funds 
can  be  obligated  prior  to  the  end  of  the 
FY  (September  30). 

Issued  on  August  8, 1989. 
RJ).Moi!gaii, 
Executive  Director. 

Appendix 

Example  of  Distribution  of  Supple- 
mental Grant  Funds  for  FYs  1990 
AND  1991 

Data  Coflection 


EngMe  State 


1.  SMeA... 

2.  State  B... 

3.  State  C- 

4.  State  D... 


Knowl- 
edge 


215 

50 

0 

&000 


Skins 


50 

0 

0 

SOO 


for  Part  II  (State  ToUl/ 
National  Total) 


L  State  A  > 

2.  State  B  > 

3.  Slate  C  = 


{   285/3,315) 
(      S0/3J1S> 


Balance 


.08   Available  Fun(Sng=$3,000,000 
.02  Part  I  Oiskifaution 


4.  Slits  D  <-  (3.000/3.315) 


.90 


(51  x30.000)>=  $1,530,000 


1.00   Part  It  DisMbution  $1,470,000 


Allocation  to  States 


Part  I  MMmum  Base 


1.  8Mb  a  S30.IM»-f 

2.  8MsB  $30,000-). 

a.  StoiBC  $3o,ooo-»- 


Part  If  DiSliUjuflon 
ForiMia 

(St  ,470,000  X. 08) » 
(St.470.0aDx.02)> 
0 


$117,880 
S2B.400 


$147,800 
$60^400 

$30,000 


CDLs 
Issued 


0 

0 

0 

200 


Total 


265 

so 

0 
3,000 


3.31S 
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Allocation  to  States— Continued 


Parti  Minimum  Base 


Part  II  Distribution 
Formula 


4.  Stats  D  $30,000  +      (S 1 .470.000  X  .90)  > 
Rsmainirtg  47  States^  $30,000  each  +0 


$1,323,000  -  $1,353,000 
-  $1,410.000 

$3,000,000 


[FR  Doc.  89-18990  Filed  8-11-89;  8:45  am] 

BIUJNO  CODE  4910-22-4I 

Research  and  Special  Programs 
Administration,  Office  of  Hazardous 
Materials  Transportation 

Applications  for  Exe.Ttptions 

agency:  Research  and  Special  Programs 
Administration,  DOT. 
action:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 


for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  [49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2 — Rail  freight,  3 — Cargo  vessel, 
4 — Cargo-only  aircraft,  5 — Passenger- 
carrying  aircraft. 

New  Exemptions 


DATE:  Comments  must  be  received  on  or 
before  September  13, 1989. 

address  comments  to:  Dockets 
Branch,  Research  and  Special  Programs, 
Administration.  U.S.  Dppartment  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  availdble  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building,  400  7th  Street,  SW. 
Washington,  DC. 


Application  No. 

Applicant 

Reguiation(s)  affected 

Nature  of  exemption  tliereof 

10225-N  

Atochem,  Inc.,  Glen  Rock,  NJ 

49  U-H  173.1 19 „ „_ 

classed  as  a  flammable  liquid  in  non-OOT 

steel  dnjms  overpacked  in  16  gauge  steel 

salvage  drums,  (mode  1) 

1022S-N 

Jaoo  Waterproofina  Inc.  Hamilton.  OH 

49  CFR  173119 

To  autfK>rize  sfiipment  of  a  resin  aokilion. 
dasaed  as  s  flammable  liquid,  in  a  nonOOT 

spedltoatton  csrgo  tank,  (mode  1) 

10227-N 

Minnesota    VaHey,    Engineerind,    mc    New 

49  CFR  173.316, 178.57 

To  authonze  manufacture,  martong  and  sale  of 

Prague,  MN. 

a  model  stroller  1.3  litter  tow  pressure  Iquid 
classed  as  a  nonflammable  gas.  (mods  1) 

10228-^ 

Koch  Industries,  Inc,  MRchita.  KS 

49  CFR  1 73. 1 1 9. 1 73.304. 1 73.31 5 

and  gases  In  meter  provers  ftaving  rtominal 
water  capacities  between  15  and  1000  gat- 
tons,  (mods  1) 
To  autlwrtzs  manufacture,  mertong  and  sale  of 

10229-N 

United  States  Can  Company,  Oak  Brook.  IL... 

49  CFR  173.302.  173.304,  178.33-2(b).  175.3  .-.J 

non-DOT  specification  aerosol  cans  for  flam- 

mable and  nonflammabte  compressed  gases. 

(modes  1,2,  3, 4) 

10230-N  

Georgia  Box.  Inc..  Jadcson  GA 

49  CFR  173.128.  173.132,  173.266,  P»t  173 
Subpart  F. 

To  autfxxoe  manufacture,  marking,  and  sale  of 
a  non^XDT  aingie-trip  btow  mokied  high  den- 

wrood  paUet,  foam  transition  t>aae,  corrugated 

cover  lor  hydrogen  peroxxle  sok/tion  classed 

flammable  Ik^ads.  (modes  i,  2,  3) 

10231-N 

Degussa  Corporation.  RidoefieM  Parte  NJ 

49  CFR  1 7*4  944> 

To  authorize  shipment  of  Sodium  tetrasulflde, 
classed  as  a  comistve  matenal.  in  IMO  type  1 

twiks.  (modes  1,  2.  3) 

10232-N 

Sexton  Can  Ckjmpany,  Inc.,  Cambridge.  MA 

49  CFR  173.304,  175.3 

To  authonze  shipment  of  refrigerant  gases. 

n.o.s..  classed  as  nonflammable  gas  and 

other  nonflammable  gases  tpeofically  identi- 

fied to.  and  approved  by  tf<e  OHMT  in  non- 

DOT  specification  aerosol  containers  similar 

to  the  DOT  2Q  container,  (modes  1.  ^  3,  4, 
5) 
To  authorize  manufacture,  marking  and  sale  of 

10233-N.._. 

Sc»Hit2   Wertte   GmbH   &   Co.,   KG,   D-5418 

49  CFR  173  Subpart  D,  E,  F  and  H.  178.224 

Setters,  Germany. 

a  non-DOT  speoficatKX)  fiber  drum  with  top 
and  bottom  of  46  mm  steel  for  shipment  of 

Ihoee  matenals  auttxxized  for  shipmer«t  in 
21C  fiber  dnim.  (modes  1,  2.  3) 

10234^ 

Gottteb  Duttenhoefer.  GmbH  &  Ca  KG.  6733 

49  CFR  173.346,  178.116 

To  autttonze  manufactiFe,  marking  and  sals  of 

Hasstoch,  Germany. 

a  non-OOT  apecrfication  0  7  mm  thick  sheet 
steel  dnjm  similar  to  the  DOT  1 7E  steel  dnjm 
for  toulene  dhsocyanate.  classed  as  a  poison 

B.  (modes  1,  2) 

33318 
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New  Exemptions— Continued 


Application  No. 


AppRcant 


RaguMionis)  affected 


Nature  of  exerrption  thereof 


10235-N. 


U.S.  Department  of  Dafanaa.  Fata  Oiurch.  VA. 


48  CFR  173.278, 173.31(a),  173.336- 


1Q2a6-N. 


Northam  Enatfjy,  Inc.  Spokana^  WA... 


48  CFR  173.31(c).. 


To  authorize  use  of  a  pon-CX)T  specification 
stainless  steel,  ASTM  A240  Type  304L  pres- 
sure tank  car  for  transportation  of  nitrogen 
tetroxide,  liquid,  classed  as  a  Poison  A  and 
methylhydrazine,  anhydrous  hydrazine,  un- 
syrmnetricai  dimethyllydrazine,  classed  as 
f)ainmat>le  liquids,  (mode  2) 

To  auttwin  movement  of  raHcar,  containing 
residue  propane  fumea,  classed  as  flamma- 
ble gas,  iwithout  required  retesting.  (mode  2) 


This  notice  of  receipt  of  appKcations 
for  new  exemptionB  is  published  in 
accordance  with  Part  107  of  tiie 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Itauad  in  Washington,  DC  on  Angut  7. 
1989. 
).  Susnaa  HadgepatK. 

Cftia/,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 
[FR  Doc.  89-18992  Filed  8-11-69;  8:45  am] 
iNJJNQ  COOC  4ai0-f0-ll 


Applicatlom  for  RMimwal  or 
Muuiiibfluuii  VI  c Asi I i|iiiui n  or 
AppMcatiom  To  BooooM  a  Party  to  an 


agency:  Research  and  Special  Programs 

Administration,  DOT. 

ACnow  List  of  applications  for  renewal 

or  naodifiGation  of  exaraptioos  or 

■pplkatioa  to  become  a  party  to  an 

exemption. 


;  fai  accordance  witti  the 
procedures  governing  the  appKcation 
for,  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  public  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  etirlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  application  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  to  the 
application  number.  AiHi>UeatioD 
Bumbers  with  the  suffix  "X"  denote 
imewal;  applieatioa  mmbers  with  the 
RifBx  'V  denote  party  to.  Tliese 
appBcations  have  been  separated  from 


the  new  applications  for  exemptions  to 
facilitate  processing. 

DATS:  Comments  must  be  received  on  or 
before  August  29, 1989. 

ADOmss  COMMENTt  TO:  Dockets 
Branch.  Research  and  Special  Programs 
Administration,  U.S  Department  of 
Transportation.  Washii^on.  DC  20590. 

Conunents  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

FOR  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426.  Nassif  Buildii^.  400  7th  Street, 
SW.,  Washington.  DC. 


Application  No. 


7607-X 


ei56-X.. 


Application  No. 


4607-X.. 

4932-X.. 
5923-X.. 
5923-X.. 

62S0-X.. 

6325-X.. 
6530-X.. 
6530-X.. 


6530-X 


6530-X....„ 


Applicant 


6765-X.. 

6765-X.. 
7052-X.. 

70S2-X.. 


Labomtories,  Inc., 

West  Roxbury,  MA. 
Federal  Laboratories, 

hw.,  Saltaburg,  PA. 
Unigas  Inc.,  Mercedita. 

PR. 
Linde  Oases  of 

Soutflem  CalKomla, 

Inc.,  Stanta  Ana,  CA. 
McOonaell  Douglas 

Corporation,  SL 

Louia^MO. 
Atlas  Powder 

Company,  Dallas,  TX. 
Nationit  Welders, 

Charlotte,  NC. 
Messer  Ghesheim 

Industries,  Inc., 

VallM  Forga,  PA. 
Liquid  Cartxxilc 

InduMrial/Medical 

Corparaiion, 

Chicago,  IL 
Liquid  Carbonic 

Specialty  Gas 

Corporation, 

Chicago,  IL 
Messer  Griesheim 

Industries,  Inc. 

Valley  Forge,  PA. 
Airco  Industrial  Gases, 

Muny  Hill.  NJ. 
NASA  (National 

Aorotiamica  a  Space 

Admkmtration), 

WasMngton,  DC. 
OuracaS  Inc.,  Bethel, 

CT. 


Renewal 

of 

aMemp- 

tion 


4607 

4932 
5923 
5923 

6250 

6325 
6530 
6530 

6530 
6530 

6765 

6765 
7052 

7052 


8175-X... 
8248-X... 
8269-X_. 
8287-X... 

8354-X... 

838e-X.„ 
8445-X... 
8445-X... 


8554-X.. 


8567-X.. 

8579-X.. 
8650-X.. 

8723-X.. 


8732-X.. 
873a-X.. 

88as-x„ 

8901 -X.. 

8986-X.. 
8988-X.. 
9016-X.. 

9066-X.. 


Applicant 


I.T.  Corporatfon 

(IntematiomI 

Technology  Corp.), 

Torrance,  CA. 
Liquid  Carbonic 

Specialty  Gas 

Corporabon, 

Chicago,  \L 
The  Norac  Company, 

Inc.,  AzusS,  CA. 
AT&T  Technologies, 

Inc.,  Greefisboro,  NC. 
Fort  Worth  Fabrication, 

Int.  Fort  Worth,  TX 
Rohm  and  Haas 

Comparty,  Philadelp- 
hia, PA. 
Compaignie  Des 

Contanera 

Raaarvoiri,  Paris, 

France. 
J.J.  Mauget  Company, 

Los  Angake,  CA. 
Waste  Conversion, 

Inc.,  HatfiSId,  PA. 
E&K  Hazardous  Waste 

Servicea,  inc., 

Sheboygan,  Wl. 
Thormex  Energy 

Corporation,  Dallas, 

TX 
Environmental  Oil,  Inc., 

Syracuse,  NY. 
Nitram,  Inc.,  Tampa,  FL, 
Ett^  Corpoaatfon, 

Baton  Rotige,  LA. 
Atlas  Powder 

Company,  Dallas,  TX 

(See  Footwte  1). 
Chemcentral,  Inc., 

Chicago,  L. 
The  Dow  CHemical 

Company,  MidlarKJ, 

Ml. 
Naico  Cheniical 

Company,  Naperville, 

IL 
Douglas  Chemical 

Company,  Liberty, 

MO. 
Cook  Slurry  Company, 

Satt  LakvQly,  UT. 
Vann  Systaaw, 

Houston,  TX. 
Van  Leer 

Verpackungen 

GmbH.  Ksm.  Waat 

Volvo  Care  of  North 
Afnoncc  nockMghi, 
NJ  (Sea  Footnole  2). 


Renewal 

of 

exemp- 

tnn 


7607 

8156 

8175 
8248 
8269 
8287 

8354 

8386 
8445 
8445 

8554 

8567 

8579 
8660 

8723 

8732 
8732 


8901 

8986 
8988 
9016 

9066 
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JB817 


T^nOWH 

AppfieaUon  No. 

ApplcM 

of 

tnn 

»130-J{..„ 

Bio/Lab,  Incotpwatwd. 
0acalur,6A. 

9130 

9130-X .._ 

CalgonVastri 
Laboratonaa.  St 

0130 

9150-X 

Hoover  Qrovp,  Inc., 
Ba8trioa,NE. 

9130 

9162-X.....    

Sun  Pipe  Una 
Company,  Loogview, 

TX 

8162 

9303-X 

Sexton  Can  Company, 
hic,  Cambiidga.  MA 

9393 

(See  Footnote  3). 

9AB0-X .. 

National  Refrigerants. 
Inc.,  Plymouth 
Meeting,  PA. 

0400 

9498-X.._ 

C-l-L  Inc.,  North  VoiK 
Ont,  Canada. 

0408 

9505-X 

The  Norac  Company. 
Inc.,  Azusa.  CA. 

0505 

9722-X 

Russell-Stanley 

9722 

Bank,NJ. 

9723-X.„..    „... 

Aqua-Tech.  Inc..  Port 
Washington.  Wl. 

9723 

9747-X 

9747 

Company,  Inc.,  C«y 

of  Industry.  CA. 

9758-X. 

Camping  Gaz  mn  (nee 
Application  daa  Gaz 
S.A.)  Pane,  France 
(See  Footnote  4). 

07S8 

9749-X 

Roliine  Champak.  Inc., 
WUmington,  OE. 

0769 

9918-X 

Hughes  Avcraft 

Company,  Tucson, 

AZ. 
Mali  Energy,  LimlM. 

0918 

9968-X 

0068 

Bumaby.  ac. 

Canada  (See 

Footnotes). 

10175-X 

PhWpa  Container, 
Ctavatand.  OH  (Sea 
Footnote  6). 

10175 

10184-X 

Union  Cartiide 
Industrial  Gases  Inc. 
(UOG),  Danbuy,  CT 
(See  Footnote  7). 

10184 

(1)To  authorize  the  addition  to  an  IMO  Type  1 
Portable  tank  for  shipment  of  certain  totaMng  agents, 
n.o.s. 

(2)  To  renew  and  modify  section  7  paragraph  A  to 
include  DOT-12B  fibertx>ard  box  identified  as  Volvo 
2. 

(3)  To  authorize  the  addition  of  an  altamate  styla 
cylinder  with  a  pressure  reieaae  bottom,  tor  ttm- 
ment  of  oertain  nonflammable 


(4)  To  modify  ttw  exempkon  to  induda  an  addl- 

tK>nal  type  container  Femo  5000  identical  to  the  C- 
206  presently  authozized  for  shemsnt  of  oertain 
flammable  gasoB. 

(5)  To  authorize  motor  vehicle,  rail  freight,  cargo 
vessel,  and  cargo  aircraft  as  addnxmal  modes  of 
transportaion. 

(61  To  authorize  the  addition  of  cartein  IhvivWUe 
kquids  and  to  add  rail  Ireignt  and  cargo  veasel  as 
modes  of  tranaportatKsn. 

(7)To  authoriza  DOT  Specification  4B  or  4A  oy«n- 
ders  retested  in  accordance  Mtti  49  CFR 
173.34(e)(9)  and  (10)  tor  shipment  of  a  copresaed 
gas.  n.aa. 


A  rn-i|!n»atra  ji    *»  — 

Applicant 

Partiesto 

exemp. 

ion 

7052-P    ._.     .. 

LO-KATA 
CoronwOTicalipn 
Electronics,  Cormoll, 
England. 

7082 

Apptoaion'No. 

nppacani 

Rartlaato 
Hon 

7807-P..  .  ._ 
8445-P 

MatoalfA  Eddy.  Inc.. 

Santa  aaa,CA. 
Heritage  Tianaport. 

Inc.,  Indtanapola,  IN. 
MeneN  Dow  Reaaarcti, 

Oola  Exploaivaa,  Inc.. 

RoaemountMN. 
U.S.  Department  of 

Patenaa,Falls 

Church,  VA. 
EaaimanKodi* 

Company. 

Rocheetor,  NY. 
ARC  Chemical  Diviaion 

Balchoni 

Corporation,  Slate 

Hill.  NY. 
Chromalloy  R  &T 

Division.  Orangeburg. 

NY. 
Heritage  Transport, 

inc..  Indianapolis,  IN. 
Airco,  The  BOC  Group, 

Inc.,  Murray  HHI.  NJ. 

7007 
8445 
8445 

8554 
8718 

8850 

8862 

933? 

9723 

10001 

94HS^ 

8554-P 

871 8-P 

8850-P 

8862-P 

9332-I» 

9723-P 

10001-P „ 

This  notice  of  receipt  of  applications 
for  renewal  exemptions  and  for  party  to 
an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  Auguat  0, 
1989. 

).  Suzanne  Hedgapetli, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Transportation. 

[FR  Doc.  80-18803  FUed  B-11-B9;  8:45  am] 
BIUJNQ  CODE  4t10-a0-ll 


Compliance  With  Fedaral 
Requirements  for  Reporting  Releases 
and  Transporting  Hazardous  Materials; 
Joint  Workshop  With  the 
Environmental  Protection  Agency 

AQENCV:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  jointly  sponsored 
workshop. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Department  of 
Transportation  (DOT)  and 
Environmental  Protection  Agency  (EPA) 
will  jointly  sponsor  a  workshop  on 
complying  with  federal  requirements  for 
reporting  releases  of  hazardous 
substances  and  transporting  hazardous 
materials. 

DATE  DOT/EPA  Workshop— A  one  day 
workshop  will  be  held  October  24  and 
28, 1980, 7:30  a.m.-5«)  p.m.,  at  tfie 
Holiday  Irm.  Irmer  Harbor  in  Baltimore, 
MD.  You  may  register  for  either  date. 
Every  effort  will  be  -made  to 


accommodate  your  preference.  IT  space 
is  not  available  on  that  ilay,  yes  «MiU!hB 
notified.  Attendance  is  limited,  so  please 
regiflter  early,  lliose  n^  do  not  register 
in  advance  will  be  able  to  attend  only 
on  a  space  available  basil.  Tins 
workshop  is  being  offered  free  of  charge 
and  is  open  to  anyone  who  wants  to 
attend. 

FOR  FimTHER  INPOmiATION  CONTACT: 

Deborah  Boothe,  Research  and  Special 
Programs  Administration  (DHM-51).  400 
Seventh  Street.  SW.,  Washington.  DC 
20590:  (202)  386-2229,  or  Pamela  Harris, 
Environmental  Protection  Agency,  OS- 
210, 401  M  Street,  SW.,  Washington,  DC 
20460;  (202)  475-9815.  To  register,  call 
the  Workshop  Coordinator  at  (202)  475- 
9814. 

ADOmONAL  INFORMATION:  This 
workshop  will  provide  practical 
information  to  assist  regulated  firms  in 
complying  with  release  reporting  and 
transportation  requirements. 
Specifically  the  workshop  will  address: 

•  What  is  required  to  report  releases 
of  hazardous  substances 

•  What  substances  are  subject  to 
reporting  requirements 

•  What  kinds  of  releases  must  be 
reported 

•  What  exemptions  &om  reporting 
requirements  are  provided 

•  What  kinds  of  report-related 
information  will  be  requested 

•  What  penalties  may  be  assessed  for 
failure  to  report  releases 

•  How  to  properly  classify  hazardous 
materials  for  transportation 

•  How  to  properly  package,  label  and 
prepare  shipping  papers  for  transporting 
hazardous  materials 

•  What  mechanisms  exist  for 
enforcement  of  violations  of  the 
transportation  requirements 

•  How  to  comply  with  hazardous 
waste  manifest  requirements 

•  What  is  the  Hazardous  Materials 
Information  Exchange  (HMK)  and  how 
to  use  it 

•  What  are  the  EPA  and  OSHA 
worker  protection  standards 

Issued  in  Wasiiington,  DC  on  August  0, 
1989,  under  autliority  delegated  in  49  CFR 
Part  108,  Appendix  A. 
Alan  I.  Roberts, 

Director,  Office  ofHaiardous  Materials 
Transportation. 

[FR  Doc.  89-18091  Filed  8-11-89:  8:45  am] 


BEST  COPY  AVAILABLE 


33318 


Federal  RegUter  /  Vol.  M.  No.  155  /  Monday,  August  14.  1989  /  Notices 


DCFAflTMEin'  OF  THE  TREASURY 
Office  of  ttie  Secretary 
rOepvlmMil  Ctrcite^-Publlc  MM 

Ho.  a»-mi 


Treaaury  Sonde  of  2019 

Waihington.  Auguat  3, 1989. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  approximately  $9,750,(XX),000 
of  United  States  securities,  designated 
Treasury  Bonds  of  2019  (CUSIP  No. 
912810  ED  6),  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
"accepted  bid.  The  interest  rate  on  the 
-Jonds  and  the  price  equivalent  of  each 
-accepted  bid  will  be  determined  in  the 
nanner  described  below.  Additional 
imounts  of  the  Bonds  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchagne  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Bonds  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Desdiiitioo  of  Securities 

2.1.  The  Bonds  will  be  dated  August 
IS,  1969.  and  wiU  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  15, 1990,  and  each 
subsequent  6  months  on  August  15  and 
February-15  throu^  the  date  that  the 
prindpcd  becomes  payable.  They  will 
mahire  August  15, 2019,  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  biterest] 
on  the  next  business  day. 

2.2.  The  Bonds  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Bonds  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C  3124. 

2.3.  The  Bonds  will  be  acceptable  to 
secure  deposits  of  Federal  pubUc 
monies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Bonds  will  be  issued  only  in 
book-entry  form,  and  in  denominations 

of  $1,000  $5,ooa  $10,000,  $ioaooa  and 

$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 


2.5.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  actiiig  as  fiscal  agents  of 
the  United  States.  The  provisions 
speciHcally  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstjtution  of  Principal  and  Interest 
Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Bonds  in  t.heir  fully  constituted  form;  the 
descripMon  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Secfon  6  of  this  circular. 

2.6.  The  Dppartmeut  of  the  Treasury's 
general  rfjuIdlioriS  governing  United 
States  secunties,  i  e.,  Department  of  the 
Treai'ury  CircuUir  No.  300,  current 
revision  ;n  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regiilations  governing  book-entry 
Treasury  Bonds.  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  heU  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR 18260,  et  seq.  (May  16, 1986), 
apply  to  the  Bonds  offered  in  this 
circular. 

S.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC.  20239-1500,  prior  to  the 
IKX)  p.m..  Eastern  Daylight  Saving  time, 
Thursday,  August  10^  1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Wednesday, 
August  9, 1989,  and  received  no  later 
than  Tuesday,  August  15, 1989. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimimi  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
jneld  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  Ueu  of  a  specified  vieM. 

3.3.  A  single  bidder,  as  defmed  in 
Treasiuy's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 


demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
hst  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permi  tted  to 
submit  tenders  only  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  receivc'l  without  deposit  from 
commercial  banks  and  oi.her  banking 
institutions;  primary  df-jlers,  as  defined 
above;  Federally-in.suod  savings  and 
loan  a.gsociations;  StaUj.  and  their 
pohtical  subdivisions  ur 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  orgaaizcitions  in  which  the 
United  States  holds  merribcrship;  foreign 
central  banks  and  fo'^f  i^n  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accoinpajiied  by  full 
payment  for  the  amount  of  Bonds 
applied  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  pnmary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  In  Section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  die  amount  ofiered.  Tenders  at 
the  highest  accepted  yidd  will  be 
prcH-ated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  estabUshed,  at  a  %  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
92.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Bonds.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  pet  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  ail  or  most  of  the 
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offering,  competitive  tenders  wlll'be 
accepted  in  an  amount  sdffiuieut'to 
-provide  a  fair  determination  of  "die  yield. 
Tenders  received  from  Federal  Reeenre 
Banks  will  be  accepted  at  die  price 
equivalent  to  the  weighted  a.verage  yield 
of  accepted  competitive  tenders. 
3.7  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  acoepted  in  full,  or  when 
tlie  price  at  the  average  yield  is  over 
par. 

4.  ReservatioDS 

4.1  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  Bonds  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  pubUc  interest.  The  Secretary's 
action  under  this  Section  is  final 

5.  Payment  and  Delivery 

S  J.  Settlement  for  the  Bonds  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Bonds  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  Section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  August  15, 1989.  Payment  in 
foil  must  accompany  tenders  submitted 
by  all  o&er  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  setdement  date  but  which  are 
not  overdue  as  defined  in  tlie  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  whidi  must  be 
received  from  institutional  investors  no 
later  than  Friday,  August  11, 1989.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Bonds  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tueeday, 
August  15, 1989.  When  payment  has 
been  submitted  with  ttie  tender  Jtnd  the 
purchase  price  of  the  Bonds  aUotted  is 
over  par,  settlement  for  the  premium 
must  be  completely  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purdiase  price  is  under  par,  die  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  oniime,  an 
amount'Of  up  to  Spercent  of  ^e  par 


amount  of  Bonds  allotted  shall,  at  the 
discretion  of  the  Seoretaiy  of  the 
Treasury,  be  forfeited  to  die  United 
SUtes. 

5.3.  "Registered  definititive  securities 
-tendered  m  payment  for  the  Bonds 
allotted  and  to  be  held  in  TREASURY 
DBCECT  are  not  required  to  be  assigned 
if  the  Inscription  on  the  registered 
definitive  security  is  identical  to  the 
legistration  of  the  Bond  being 
purdiased.  In  any  such  case,  that  tender 
form  used  to  place  the  Bonds  aiiotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

V.  Separability  of  Principal  and  Interest 

6.1.  Under  die  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  futiu<e 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component).  Each 
Interest  Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  whidi 
are  set  fordi  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  otiier 
nonbusiness  day,  the  amount  due  will 
be  payable  (widiout  additional  interest) 
on  the  next  business  day. 

6.3  For  a  Bond  to  be  separated  into  die 
conq)onents  described  in  Section  B.I.. 
the  par  amount  of  the  Bond  must  be  in 
an  amount  ii^ch,  based  on  the  stated 
interest  rate  of  the  Bond,  will  produce  a 
semi-aimual  interest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amoimts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
ihoae  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amoimt  The  minimum  par  amount  for 
Ifais  offering  will  be  provided  in  the 
public  announcement  of  the  amount  and 
-yield  range  of  accepted  bids. 

6.4.  A  Bond  may  be  separated  hito  its 
conqxinenti  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bai^  maintaining  the  account 
lor  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $l,t)DO. 


6.S.  Jntesest -Components  and  fiEiacipal 
Components  in  multiples  of  $ljDGO  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  wiU  not  be 
acceptable  in  pasrment  of  Pedersi  taxes. 

6.8.  Interest  and  Principal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fuUy 
constituted  form,  on  die  book-entiy 
records  of  ihe  Federal  Reserve  Banka.  A 
Principal  Component  and  all  related 
unmatured  Interest  Components,  in  the 
appropriate  minimum  or  multiple 
amounts  previously  aimotmced.  must  be 
submitted  together  for  reconstitution. 

6.7  Detached  physical  interest 
coupons,  coupons  held  under  the  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  wiiidi  does  not 
comprise  all  of  die  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.8.  The  book-entry  transfer  of  eadi 
Interest  Component  and  Princip«d 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  die  fee 
schedule  generally  applicable  to 
transfers  of  book-entiy  Treasury 
securitiefl. 

6.9  Unless  otherwise  provided  in  this 
offering  circular,  the  D^iartinent  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  their  campeneots. 

7.  'General  Provisions 

7.1.  As  fiscal  agents  of  die  United 
States,  Federal  Reserve  Baidcs  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Bonds. 

7.2.  The  Secretary  of  the  Treasuiy 
may  at  any  time  supplement  or  amend 
provisions  of  their  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  ri^its  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
prompdy  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whedier  held  in  the  Mly 
constituted  form  or  as  separate  faiterest 
and  Principal -Components,  and, 
therefore,  fhe  f aidi  of  the  United  States 
Governemnt  is  pledged  to  pay,  in  legal 
tender,  -principal  and  intemt  on  ^te 
Bonds. 


33320  Federal  Register  /  Vol.  54.  No.  155  /  Monday.  Augast  14.  1989  /  Notices 


7 A  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

Attacfammt  A— CUSIP  Numbers  end 
Deaigutknis  for  the  Principal  Component 
and  Interest  Components  of  Treasury  Booids 
of  August  15, 2019,  Cusip  No.  912810  ED  6 

The  Principal  Component  is  designated 
(Interest  Rate)  Treasury  Principal  (TPRN] 
2019  due  August  15,  2019,  CUSIP  No.  912803 
AR4. 

IKTEREST  Components 


Designation 


Treeswy  Inlarest  (TINT)  due: 

Febniery  15, 1990 

August  15, 1990 

FebnieiylS.  1991™ 

August  15. 1991 

Fetxuery  15, 1992 

August  15, 1992.. 


Fatouery  15, 1993..„ 

August  15, 1993 

Fetxuery  15, 1994.... 

August  15, 1994 

February  15, 1995„.. 

August  15, 1995 

February  15, 1996..„ 

August  IS,  1996 

Februery  15, 1997.... 

August  15, 1997 

Febnjery  15. 1996.... 

August  15, 1998. 

Febiusry  15, 1999.... 

August  15, 1999 

February  15, 2000... 

August  15,  2000 „ 

Fsbnjary  15.2001.... 

August  15, 2001 

Febniery  15,  2002.... 

August  15,  2002. 

Fabmsry  15, 2003... 

August  15. 2003 

February  15.  20O4.._ 

August  15,  2004 „ 

Februery  15.  2005.... 

Auguat  15,  2005 

February  15,  2006.... 

August  15.  2006 

Febniery  15. 2007.... 

August  15. 2007  ...... 

Febniery  15.  2008.. 


August  15.  2008 

Febniery  15.  2009 

August  15.  2009 

February  15.  2010 

August  15.  2010.. 


February  15.2011 

August  15.  2011 

Febniary  15. 2012 

August  15. 2012 

Febniery  15,  2013 

Auguat  15. 2013 

Febniery  15. 2014 

Auguet  IS,  2014 

Febnary  15. 2015 

Auguet  15,  2015 

Febniary  15,  2016 

Auguat  15, 201 6... 

Febniary  IS,  2017.„. 

Auguat  IS,  2017 

Febniary  IS,  2018 

AuguallS,  2018...„ 
Fataniafy  IS.  2019.. 
Auguat  15. 2019_.. 


CUSIP 

No. 
912833 


BF6 
BG4 
BH2 
BJ8 
BK5 
BL3 
BM1 
BN9 
BP4 
BQ2 
BRO 
BS8 
BT6 
BUS 
BV1 
BW8 
BX7 
BY  5 
BZ2 
CAS 
C84 
CC2 
COO 
CE8 
CFS 
CG3 
CHI 

a7 

CK4 
CL2 
CMO 
CN8 
CP3 
CQ1 
CR9 
CS7 
CTS 
CU2 
CVO 
CW8 
CXS 
CY4 
CZ1 
DAS 
DBS 
DC1 
009 
DE7 
DF4 
0G2 
OHO 
JT8 
KQ4 
KJS 
KL3 
KN9 
KQ2 
KS8 
KU3 
KW9 


Attachment  B 

Minimum  Face  Amounts  Which  Are 
MuLTiPtfs  OF  $1,000  Required  in 
Order  To  Produce  Interest  Pay- 
ments That  Are  Multipi^s  of  $i  ,000 


Coupon  (perceM) 


5.000 

5.125 

5.250 

5.375 

5.500 

5.625 

6.750 

5.875 

6.000 

6.125 

8.250 

6.375 

6.500 

6.625 

6.750 

6.875 

7.000 

7.125 

7.250 


7.375. 
7.500. 
7.625. 
7.750. 
7.875. 
8.000. 
8.125. 
8.250. 
8.375. 
&500. 


8.625. 


8.750  .„ 
8.875  _ 
9.000... 
9.125™ 
9.250  .„ 
9.376 ._ 
9.500... 
9.625... 
9.750 

9.875 

10.000 


10.125 

10.250 

10.375 

10.500 

10.825 

10.750 

10.875 

UJOOO _.. 

11.125 

11.250 

11.375 

11.500 

11.825 

11.750 

11.875 

12.000 

12.125 

1^250 

12J7S 

12.500 

1i62S 

12.750 

12.875 

13.000 

13.125 

13.250 


13.375™ 
13.500.... 
13.625 ._. 
13.750  _ 
13.875™ 
14.000™ 


Mindnum 
face 


S40.000 
1.600.000 

600.000 
1.600,000 

400.000 

320.000 

800.000 
1.600.000 

100,000 

1.600,000 

32.000 

1,600,000 

400,000 
1,600.000 

800,000 

320.000 

200.000 
1,600.000 

800,000 
1,600,000 

800,000 
1.600.000 

800,000 

1,600,000 

25.000 

320,000 

600,000 
1,600,000 

400,000 
1,600,000 

160.000 
1,600,000 

200,000 
1,600,000 

800,000 
64,000 

400.000 
1.600,000 

800,000 

1,600.000 

20.000 

1,600,000 

600,000 
1.600,000 

400.000 

320,000 

600,000 
1,600,000 

200,000 
1,600.000 

160,000 
1,600,000 

400,000 
1,600,000 

800.000 

320,000 

50,000 

1,600.000 

800,000 

1,600,000 

16.000 

1,600,000 

800,000 
1.800,000 

200,000 

320,000 

800,000 
1,600,000 

400.000 
1,600,000 

160.000 
1,600,000 

100,000 


Interest 
payment 


$1,000 
41,000 
21,000 
43,000 
11.000 

9,000 
23.000 
47,000 

3.000 
49,000 

1.000 
51.000 
13,000 
53,000 
27,000 
11,000 

7,000 
57.000 
29,000 
59,000 

3,000 
61.000 
31.000 
63,000 

1,000 
13.000 
33.000 
67.000 
17,000 
69,000 

7.000 
71.000 

9,000 
73,000 
37,000 

3,000 
19,000 
77,000 
39,000 
79,000 

1,000 
81,000 
41,000 
83,000 
21.000 
17,000 
43.000 
87,000 
11,000 
89,000 

9,000 
91,000 
23,000 
93.000 
47.000 
19.000 

3,000 
97.000 
49,000 
99,000 

1,000 

101,000 

51,000 

103.000 

13,000 

21,000 

53,000 

107,000 

27,000 

109.000 

11,000 

111,000 

7,000 


Minimum  Face  Amounts  Which  Are 
MuLTiPi^s  OF  $1,000  Required  in 
Order  To  Produce  Interest  Pay- 
ments That  Are  MuLTiPtfs  of 
$1,000— Continued 


Coupon  (percent) 


14.125. 
14.250. 
14.375. 
14.500. 
14.625. 
14.750. 


14.875 

15.000 

15.125 

15.250 -.- 

15.375 

15.500 

15.625 

15.750 

15.875 

16.000 

16.125  .„ _ 

16.250 

16.375 

16.500 

16.625 

16.750 

16.875 

17.000 

17.125 

17.250 

17.375 

17.500 

17.625.™ 

17.750 

17.875 

18.000 

18.125 

18.250 

18.375  .._ 
18.500™ 
18.625.... 
18.750  ..„ 
18.875.... 
19.000.... 
19.125  .._ 
19.250  ..„ 
19.375.... 
19.500™ 
19.625.... 
19.750 .._ 


19.875....... 

20.000 

20.125 

20.250 


Mswnum 
face 


1.600.000 
800.000 
320,000 
400,000 

1,600,000 
600,000 

1,600,000 
40,000 

1,600.000 
800,000 

1,600,000 

400,000 

64,000 

800,000 

1,600,000 
25,000 

1,600,000 
160,000 

1,600,000 
400,000 

1,600,000 
800,000 
320,000 
200,000 

1,600,000 
800,000 

1,600,000 
80.000 

1.600,000 
800,000 

1,600.000 
100,000 
320,000 
600.000 

1,600.000 
400,000 

1,600.000 
32,000 

1.600,000 
200,000 

1.600,000 
800.000 
320.000 
400.000 

%600.000 
800,000 

1.600,000 
10,000 

1.600,000 
800,000 


payment 


113,000 
57,000 
23,000 
29.000 

117,000 
59,000 

119,000 
3,000 

121.000 
61,000 

123,000 

31,000 

6,000 

63,000 

127,000 
2.000 

129,000 
13,000 

131.000 
33,000 

133,000 
67,000 
27,000 
17,000 

137.000 
68,000 

139,000 
7,000 

141,000 
71.000 

143,000 

9,000 

29,000 

73,000 

147.000 
37,000 

149,000 
3,000 

151,000 
19,000 

153,000 
77,000 
31,000 
39,000 

157,000 
79,000 

159,000 
1.000 

161,000 
81.000 


[FR  Doc.  8»-19053  Filed  8>10-69;  10-.24  am] 
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[DepartfiMfrt  CIrcuiar-nibiie  D«M 
Na22-M] 


Treasury  Notes  of  August  15, 1999, 
Series  C-1999 


Washington,  August  3, 1960. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31.  United  States  Code,  invites 
tenders  for  approximately  $9,750,000,000 
of  United  States  securities,  designated 


Federal  Regbter  /  Vol.  54.  No.  155  /  Monday.  August  14.  19BQ  /  Notices 


S3321 


Treasury  Notes  of  August  15, 1999, 
Series  C-1999  (CUSIP  No.  912827  XW  7), 
hereafter  referred  to  as  Notes.  The 
Notes  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  yield  of  each  accepted  bid.  The 
interest  rate  on  the  Notes  and  the  price 
equivalent  of  each  accepted  bid  will  be 
determined  in  the  manner  described 
below.  Additional  amounts  of  the  Notes 
may  be  issued  to  Federal  Reserve  Banks 
for  their  own  account  in  exchange  for 
maturing  Treasury  securities.  Additional 
amounts  of  the  Notes  may  also  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  Notes  will  be  dated  August 
15, 1989,  and  will  accrue  interest  from 
that  date,  payable  on  a  semiannual 
basis  on  February  IS,  1990,  and  each 
subsequent  6  months  on  August  15  and 
February  15  through  the  date  that  the 
principal  becomes  payable.  They  will 
mature  August  15, 1999.  and  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
bom  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
secure  deposits  of  Federal  public 
monies,  lliey  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
book-entry  form  in  denominations  of 
$1,000,  $5,000.  $10,000.  $100,000,  and 
$1,000,000,  and  in  multiples  of  those 
amounts.  They  will  not  be  issued  in 
registered  definitive  or  in  bearer  form. 

2.5.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  forth  in  section  6  of 
this  circular.  Subsections  2.1.  through 
2.4.  of  this  section  are  descriptive  of 
Notes  in  their  fully  constituted  form:  the 
description  of  the  separate  Principal  and 


Interest  components  is  set  forth  in 
section  6  of  this  circular.. 

2.6.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51  FR  18260,  et  seq.  (May  16. 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
1:00  p.m..  Eastern  Daylight  Saving  time 
Wednesday,  August  9, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday, 
August  8, 1989,  and  received  no  later 
than  Tuesday,  August  15, 1989. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiiries  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  yield. 

.  3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  submit  noncompetitive  tenders 
totaling  more  than  $1,000,000.  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 
agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  amount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  only  for  their  own 
account 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  and  other  banking 


institutions:  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pensicm  and 
retirement  and  other  pubUc  ftmds: 
international  organizations  in  which  the 
United  States  holds  membership:  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
appUed  for,  or  by  a  guarantee  from  s 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 
3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  Section  4, 
noncompetitive  tenders  will  \m  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  hi^est  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  estabUshed.  at  a  V^  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
97.500.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  ail  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bidb. 
Those  submitting  noncompetitive 
Imders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 
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4.1.  Hie  Secretary  of  the  IVeasory 
expressly  reserves  tfie  right  to  accept  or 
raiect  any  or  all  tenders  in  whole  or  in 
part,  to  aDot  more  or  less  tfian  the 
amount  of  Notes  specified  in  Section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Beak  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlemrat  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  acompanied  by  a 
guarantee  as  iwovided  in  section  3.5. 
must  be  made  or  cmnpleted  on  as  before 
Tuesday,  August  15, 1988.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury,  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  whidi  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  chedc  drawn  to  the 
order  of  the  institution  to  whidi  the 
tender  was  submitted,  which  must  be 
received  fiom  Institutional  investors  no 
later  than  Friday,  August  11, 1989.  In 
addition,  T^asury  Tax  and  Loan  Note 
Opticm  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
August  15, 1989.  When  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  (tie  discount 
will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall  at  the 
discretion  of  the  Secretary  of  the 
T^asury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  hi  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  die  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  pnrdiased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  aUotted  in 
TREASURY  DIRECT  must  be  completed 


to  show  all  the  infamatioD  required 
thereon,  or  the  TREASURY  IKRECT 
acooont  number  prefviously  obtained. 

8.  Separability  of  Ptbdpal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Tradhig  of  Registered 
Interest  end  principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
conqxments  and  maintained  as  sudi  on 
the  book-entry  recotds  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  ate:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component)  and  the 
principal  payment  (referred  to  as  the 
Principal  Component].  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  A  to  this 
circular. 

6.2.  Attachment  A  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  pajrment 
date  is  a  Saturday,  Sunday,  or  odier 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest] 
on  the  next  business  day. 

6.3  For  a  Note  to  be  separated  into  the 
components  described  in  Section  6.1., 
the  par  amount  of  the  Note  must  be  in 
an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000  or 
a  multiple  of  $14)00.  Attachment  B  to 
this  circular  provides  the  minimum  par 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  annoimcemeat  of  the  amount  and 
yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5  Interest  Components  and  Principal 
Components  in  multiples  of  $1,000  will 
be  acceptable  to  secure  deposits  of 
Federal  public  monies.  They  will  not  be 
acceptable  in  payment  of  Federal  taxes. 

6.6.  Interest  and  Mncipal  Components 
of  separated  securities  may  be 
reconstituted,  i.e.,  restored  to  their  fully 
constituted  form,  on  the  book-entry 
records  of  die  Federal  Reserve  Banks.  A 
Principal  Coraponeat  and  all  related 
unBMtured  Interest  Components,  in  the 


appn^viate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitoti<m. 

6.7.  Detached  physical  interest 
coupons,  coupons  held  under  die  CUBES 
Program,  or  cash  payments  may  not  be 
substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconsitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted 

6A.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entiy  Treasury 
securities. 

6.9.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Notes  separated  into  their  components. 

7.  Gooeial  PiovisioDS 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tendera,  to 
make  allotments,  to  issae  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

7.2.  The  Secretary  of  the  Treasury 
may,  at  any  time,  supplement  at  amend 
provisions  of  this  druiler  if  such 
supplements  or  amendments  do  not 
adveraely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  this 
circular  shall  be  obligattons  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  ot  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Notes. 

7.4.  Attachments  A  and  B  are 
incorporated  as  part  of  this  circular. 
G«nld  Muiphy.  | 

FiMca]  Assistant  Secretary, 

Attacfanant  A— CUSIP  Nianben  aid 
DsslgnalleiM  for  Hie  Princ^  Owpoiiwrt 
and  Interest  rj»iytm,mn§m  jfTi  |  p  f  ^  y  Nqim 
of  AagDSt  15.  use.  Swies  C-lMt,  CUSIP  No. 
IU827XW7 

The  Principal  Componeat  is  designated 
(Interest  Rate)  T^eesiay  Ptincfpa)  (TPRN) 
Scries  C-1880  due  August  15, 1998,  CUSIP  Na 
•128aOAT4. 
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Interest  Components 


Deeignailon 


Traewqr  imareat  (TINT)  duK 
Fetouafy  15, 1990.. 
August  15, 1990..-. 
FetKuary  15.  1991.. 
August  15.  1991 . 


Fabnjary  15, 1992..... 

Auguat  15, 1992 

Fabaiaiy  IS,  1993 

August  15, 1993 _. 

Fetxuary  15, 1994 

Auguat  IS,  1984 

Fabruaiy  15, 1995 

August  15,  1995 

Febniary  15, 1996 

August  15, 1996 

Fifaniary  15, 1997 

Auguat  15, 1997 

Fet)ruary  15, 1998 

August  15. 1998 

February  15, 1999 

August  15, 1999 


CUSIP 

No. 
t12B39 


BFe 
BG4 
BH2 
BJ8 
BK5 
BL3 
BM1 
BN9 
BP4 
BQ2 
BRO 
BS8 
8T6 
BU3 
BV1 
BW9 
BX7 
BY5 
BZ2 
CA6 


Attachmeot  B 

Minimum  Face  AMOurfts  Which  Are 
Multiples  of  $1,000  Required  in 
Order  To  Produce  Interest  Pay- 
ments That  Are  Multiples  of  $1,000 


Coupon  (percent) 

Mnimum 
teoa 

Interest 
paynwnl 

5.000 

5.125         _.    

5.250 

$40,000 
1.800,000 

600,000 
1,600,000 

400,000 

320,000 

eoojaui 

1,600,000 
100,000 

i.eoojooo 
i.eoQjooo 

400,000 

1,600,000 

600,000 

200.000 

1,600,000 
800,000 

1,6(X),000 
80,000 

1,600,000 
800,000 

1,600,000 

2S,UUU 

SBDJOOO 

800,000 

1.600,000 
400.000 

1,600,000 

waooo 

1,800.000 
200,000 

1,600,000 

800,000 

64^000 

400,000 

1  600.000 

$1,000 
41,000 
21,000 
43,000 
11,000 

9,000 
23,000 
47.000 

3.000 
49,000 

51,000 
13,000 
53,000 
27,000 
11,900 

7,000 
57,000 
29.000 
59,000 

3,000 
61,000 
31.000 
63,000 

1,000 

33,000 
67/X>0 
17/100 
69,000 
7J«a 

Tijaoo 

9,000 
73,000 
37.000 

S,O0O 

i«.oeo 
njooo 

39,000 

7»,l»0 

1,M0 

•W8S0 

5.375 

5.500 

5.SZ5 

5.750  _    

SB7$     

6.000 „ _._ 

6.125 

a.9ai 

$;?75 

BSOO 

6.625 

6.750 

fiB7S 

7.000 

7.125 

7.250 _ 

7.375 

7  500 

7.625 _ 

7  750 

7.875 J 

8.000 

8.125 ...._ 

8.250 

8.375 

8.500 

8.625 

8.750 

8.875 

9000 

9.125 

9.290..... 

oaTS       

9.500 .._ _..„ 

9.750 _.. 

9.875 

innna 

800,000 

i,eoo;eoe 

30,000 

\jBoafiae 

10128 

Minimum  Face  Amounts  Which  Are 
Multiples  of  $1,000  REOuiReD  m 
Oroer  To  Produce  Interest  Pay- 
ments That  Are  Multiples  of 
$1,000— Continued 


Coupon  (percent) 


10.250  — 


10J75.- 

10.500.- 

10.625-. 

10.750... 

10.875- 

11.000- 

11.125. 

11.250. 

11.375. 

11.500. 

11.625. 

11.750. 


11.675...- 
12.000.... 

12.125 

12.250.— 
12.375-.- 
12.500..-. 

12.625 

12.750 

12.875.— 
13.000  — 
13.125  — 
13.250  — 

13.375 

13.500 

13.625  — 


1 3.750  _ 
13.875... 
14.000.- 
14.125.- 
14.290.- 
14.375.- 
14.500-. 


14.625 

14.750 

14.875 

15.000 

15.125 

15.250 

15J75. 

15.500 

15.625 

15.750. 

15.875. 

16.000. 

16.125.- 

16.250.- 

16.375... 

16.500.- 

1 6.625  _ 

16.750.- 

16.875.- 

17.000.- 

17.125  _ 

17.250.. 

17J75_ 

17.500-. 

17.625.- 

17.750.. 

17.875.- 

18.000- 


18.125.-. 
18.250..- 
18.375- 
18.500  — 
16.625- 
18.750..- 
18.875..- 
1S.000..- 
11125- 


181250. 


^nnifTiiffn 


800,000 

1,600,000 
400,000 
320,000 
800,000 

1,600.000 
200.000 

1,600.000 
160,000 

1.600,000 
400.000 

1.600.000 

soaooo 

320.000 

50.000 

1,600.000 

800,000 

1,800.000 

16.000 

i.6oaooo 

600,000 

i,600,(xn 

200,000 

320,000 
600,000 

1.600,000 
400,000 

1,600,000 

i60;ooo 

1,600,000 
100,000 

1,600,000 
600,000 
320,000 
4OP.000 

i,6oaooo 

800,000 

1,600,000 

40,000 

1.600,000 

800,000 
1,600.000 

400,000 
64.000 

800.000 

1.600.000 

25.000 

1.600.000 

160,000 
1.600,000 

400,000 
1,600,000 

800,000 

320,000 

200,000 
1,600,000 

800,000 

1.600,000 

80,000 

1,600,000 

600,000 
1.600,000 

100.000 

320,000 

800,000 
1,600,000 

400,000 

1v600,000 

32,000 

1.000,000 

200,000 

i,nojooo 


41,000 
83j000 
21.000 
17,000 
43,000 
67,000 
11,000 
89,000 
9.000 
91.000 
23.000 
034X10 
47.000 
19,000 
3,000 
97,000 
49,000 
99,000 
1,000 

101,000 
51.000 

103,000 
13,000 
21,000 
53,000 

107,000 
27,000 

109,000 
11,000 

111,000 
7,000 

113,000 
57,000 
23,000 
29,000 

117,000 
59,000 

119,000 
3,000 

121,000 
61,000 

123,000 

31,000 

5,000 

63,000 

127XXI0 
2J00O 

129.000 
13.000 

131,000 
33,000 

133.000 
87,000 
27.000 
17,000 

137.000 
69,000 

139,000 
7,000 

141,000 
71.000 

143,000 

0,000 

29.000 

73,000 

147,000 
37,000 

Ma,ooo 

3,000 

151,000 

19,000 

isa^ooo 

77j000 


Minimum  Face  Amounts  Wmoh 

MULTIPl£8    of    %^J000    ReOIIMED    M 

Order  To  Rioduce  interest  Pay- 
ments That  Are  Multirxs  of 
$1,000-Con1kiued 


Coi^on  (peroanO 

MIniffluni 

trSaraal 

IQSff* 

3204JUU 
400,000 

1.600,000 
800,000 

1,600,000 
10,000 

1,800.000 

SI  .000 
99.000 

157.000 
78.000 

198.000 

ixno 

161,000 
81,000 

19300  

19.750      ._ 

19.875 

20.000 

20.125— 

90  950 

[FR  Doc.  80-19054  Filed  8-10-8B:  10:24  am] 

SnUNQ  COOK  4SI0-«ft-M 


[Department  CIreular    PuMtePehl 
No.  21-S9] 


TrMwry  Noftes  of  August  IS,  1f92, 
S«i1n  T-1M2,  Washington,  August  S. 
1969. 

1.  InvitatioB  for  Tenden 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
TiUe  31,  United  States  Code,  invites 
tenders  for  approxiraatley 
$10,000,OOa(X)0  of  United  States 
securities,  designated  Treasury  Notes  of 
August  15, 1982,  Series  T-1982  (CUSIP 
No.  912827  XV  9),  hereafter  referred  to 
as  Notes.  The  Notes  will  be  sold  at 
auction,  with  bidding  on  the  basis  of 
yield.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepteid  bid.  The  interest  rate  on  the 
Notes  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Notes  may  be  issued  to 
Federal  Reserve  Banks  for  their  own 
account  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  to 
Federal  Reserve  Banks  for  their  own 
accoimt  in  exchange  for  maturing 
Treasury  securities.  Additional  amounts 
of  the  Notes  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2A.  The  Notes  will  be  dated  August 
15, 1888,  ami  will  accrue  interest  from 
that  date,  payable  on  a  sendanoual 
basis  on  February  15, 190Q.  and  each 
subsequent  6  months  on  Aaguet  15  and 
February  IS,  throngk  tfas  date  that  the 
principal  becanes  payable,  lliey  wiU 
matsn  Aogust  15,  ISttZ.  and  win  not  be 
subject  to  cail  'in  lulssniliiiiniiis  In 
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maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day.  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  are  subject  to  all  taxes 
imposed  under  the  Internal  Revenue 
Code  of  1954.  The  Notes  are  exempt 
from  all  taxation  now  or  hereafter 
imposed  on  the  obligation  or  interest 
thereof  by  any  State,  any  possession  of 
the  United  States,  or  any  local  taxing 
authority,  except  as  provided  in  31 
U.S.C.  3124. 

2.3.  The  Notes  will  be  acceptable  to 
seciu^  deposits  of  Federal  public 
nnonies.  They  will  not  be  acceptable  in 
payment  of  Federal  taxes. 

2.4.  The  Notes  will  be  issued  only  in 
'^ook-entry  form  in  denominations  of 
-5.000,  $10,000,  $100,000,  and  $1,000,000 
.nd  in  multiples  of  those  amounts.  They 
vill  not  be  issued  in  registered  definitive 
T  in  bearer  form. 

2.5.  The  Department  of  the  Treasury's 
-.eneral  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  Part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form,  and 
the  regulations  governing  book-entry 
Treasury  Bonds,  Notes,  and  Bills,  as 
adopted  and  published  as  a  final  rule  to 
govern  securities  held  in  the  TREASURY 
DIRECT  Book-Entry  Securities  System 
in  51 FR 18260,  et  aeg.  (May  16, 1986), 
apply  to  the  Notes  offered  in  this 
circular. 

S.  Sale  ProcaduiM 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500,  prior  to 
IKX)  p.m..  Eastern  Daylight  Saving  time, 
Tuesday,  August  8, 1989. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  il 
postmarked  no  later  than  Monday, 
August  7, 1989,  and  received  no  later 
than  Tuesday,  August  15, 1989. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10  percent.  Fractions  may  not  be  used. 
Noncompetitive  tenders  must  show  the 
term  "noncompetitive"  on  the  tender 
form  in  lieu  of  a  specified  vield. 

3.3.  A  single  bidder,  as  defined  in 
Treasury's  single  bidder  guidelines,  shall 
not  sutmiit  noncompetitive  tenders 
totaling  more  than  $l,000,00a  A 
noncompetitive  bidder  may  not  have 
entered  into  an  agreement,  nor  make  an 


agreement  to  purchase  or  sell  or 
otherwise  dispose  of  any 
noncompetitive  awards  of  this  issue 
prior  to  the  deadline  for  receipt  of 
tenders. 

3.4.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  are  on  the 
list  of  reporting  dealers  published  by  the 
Federal  Reserve  Bank  of  New  York,  may 
submit  tenders  for  accounts  of 
customers  if  the  names  of  the  customers 
and  the  a.iiount  for  each  customer  are 
furnished.  Others  are  permitted  to 
submit  tenders  ohly  for  their  own 
account. 

3.5.  Tenders  for  their  own  account  will 
be  received  without  deposit  from 
commercial  banks  end  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  pubHc  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  and 
Federal  Reserve  Banks.  Tenders  from  all 
others  must  be  accompanied  by  full 
payment  for  the  amount  of  Notes 
appUed  for,  or  by  a  guarantee  from  a 
commercial  bank  or  a  primary  dealer  of 
5  percent  of  the  par  amount  applied  for. 

3.6.  Immediately  after  the  deadline  for 
receipt  of  tenders,  tenders  will  be 
opened,  followed  by  a  public 
announcement  of  the  amount  and  yield 
range  of  accepted  bids.  Subject  to  the 
reservations  expressed  in  section  4, 
noncompetitive  tenders  will  be  accepted 
in  full,  and  then  competitive  tenders  will 
be  accepted,  starting  with  those  at  the 
lowest  yields,  through  successively 
higher  yields  to  the  extent  required  to 
attain  the  amount  offered.  Tenders  at 
the  highest  accepted  yield  will  be 
prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  an  interest  rate 
will  be  established,  at  a  V^  of  of  one 
percent  increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit  of 
99.250.  That  stated  rate  of  interest  will 
be  paid  on  all  of  the  Notes.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  aoncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 


will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Federal  Reserve 
Banks  will  be  accepted  at  the  price 
equivalent  to  the  weighted  average  yield 
of  accepted  competitive  tenders. 

3.7.  Competitive  bidders  will  be 
advised  of  the  acceptance  of  their  bids. 
Those  submitting  noncompetitive 
tenders  will  be  notified  only  if  the 
tender  is  not  accepted  in  full,  or  when 
the  price  at  the  average  yield  is  over 
par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  Uss  than  the 
amount  of  Notes  specified  in  section  1, 
and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  section  is  final. 

5.  Payment  and  Delivay 

5.1.  SetUement  for  the  Notes  allotted 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  Notes  allotted 
to  institutional  investors  and  to  others 
whose  tenders  are  accompanied  by  a 
guarantee  as  provided  in  section  3.5. 
must  be  made  or  completed  on  or  before 
Tuesday,  August  15, 1989.  Payment  in 
full  must  accompany  tenders  submitted 
by  all  other  investors.  Payment  must  be 
in  cash;  in  other  funds  immediately 
available  to  the  Treasury;  in  Treasury 
bills,  notes,  or  bonds  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  chedt  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Friday,  August  11, 1989.  In 
addition.  Treasury  Tax  and  Loan  Note 
Option  Depositaries  may  make  payment 
for  the  Notes  allotted  for  their  own 
accounts  and  for  accounts  of  customers 
by  credit  to  their  Treasury  Tax  and  Loan 
Note  Accounts  on  or  before  Tuesday, 
August  15, 1989.  Whea  payment  has 
been  submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par.  settlement  fer  the  premium 
must  be  completed  timely,  as  specified 
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above.  When  pajrment  has  been 
submitted  with  the  tender  and  flte 
purdiase  price  is  under  par,  tin  <fi«count 
win  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  foR  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  shall,  at  tfic 
discretion  of  tfte  Secretary  of  tiie 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  tfie  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  tfie  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  ^e  note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisians 

6.L  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
auAorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive 
payment  for,  and  to  issue,  maintain, 
service,  and  make  payment  on  the 
Notes. 

6.2.  The  Secretary  of  the  I^asury 
may,  at  any  time,  supplement  or  amend 
provisions  of  this  dniular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  ti^ts  of 
holders  of  the  Notes.  Pi^lic 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  Mtili  of 
the  United  States  Govermnent  is 
pledged  to  pay,  in  legcJ  tender,  prindpai 
and  interest  on  the  Notes. 

Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR.  Doc.  8»-ig05S  Filed  8-10-89 10:25  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review 

AOENCV:  Department  of  Veterans 

Affairs. 

ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 


Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35).  Ilris  document  lists  tiie 
following  infon&ation:  (1)  The  agency 
responsible  for  sponaoring  ttie 
information  ooHection;  (2)  the  title  of  ^ 
information  collection;  (3)  the 
Department  form  numbeii[s),  if 
applicable:  (4)  a  description  of  tiw  need 
and  its  use;  (5)  frequency  of  die 
informatioa  ooUcctioa,  if  applica)>le;  (6) 
who  will  be  required  or  asked  to 
respond;  (7)  an  estimate  of  the  number 
of  response*;  (B)  an  estiotate  of  tbe  total 
number  of  lioara  needed  to  complete  the 
information  collection:  and  (9)  an 
indication  of  whether  section  3504(h)  of 
Public  Law  96-611  applies. 

AOoncssES:  Copies  of  the  proposed 
information  coltection  and  supporting 
documents  may  be  obtained  from  John 
Turner,  Veterans  Benefits 
Administration  (203C).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420  (202)  233- 
2744. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  0MB  Desk  Officer,  Joseph  Lackey, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW,  Washington,  DC 
20S03,  (202)  39S-73ia  Please  do  not  send 
applications  for  benefits  to  the  above 
addresses. 

dates:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  September  13, 
1989. 

By  direction  of  the  Secretary. 
Dated:  August  2, 1988. 
Fiank  E.  uUmj, 

Director,  Office  of  Information  Management 
and  Statistics. 

Revidoo 

1.  Veterans  Benefits  Administration 

2.  Certification  of  Delivery  of  Advance 
Payment  and  Enrollment  (Chapters  30, 
32.  34,  and  35,  Title  38,  U.S.C;  Chapter 
106,  Title  10,  U.S.C;  and  Section  903, 
PubUc  Law  9&-342) 

3.  VA  Form  22-1999v 

4.  This  form  is  used  by  educational 
institutions'  certifying  officials  to 
certify  delivery  of  advance  payment 
and  to  report  any  changes  in 
enrollment  status.  The  information  is 
used  by  VA  to  adjust  benefits  and,  if 
necessary,  to  remove  a  bar  to  the 
future  payment  of  benefits. 

5.  On  occasion 

6.  State  or  local  governments;  non-profit 
institutions;  small  businesses  or 
organizations 

7. 38,500  responses 

8.  Vit  hour 

9.  Not  applicable. 


Extensioo 

1.  Veterans  Benefits  Administration 

2.  Enrollment  Certification  (Under 
Chapters  30,  32,  34,  or  35,  TMe  SB, 
U.S.C.  or  Chapter  106, 10  U.S.C) 

3.  VA  Forms  22-1000, 22-1900-1. 23- 
1900-2 

4.  These  forms  are  used  by  schools  and 
employers  to  report  the  enrollment  of 
veterans,  servicepersons,  selected 
reservists,  and  other  eligible  parsons 
in  approved  programs  (^  ediwation  or 
training.  The  data  requested  is 
necessary  to  determine  tibe  oonect 
rate  of  payment. 

5.  On  occasion  and  for  a  school  term  or 
semester 

6.  Individuals  or  households:  State  or 
local  governments;  farms:  businesses 
or  other  for-profit:  Federal  agencies  or 
employees:  non-profit  institutions: 
small  businesses  or  organizations 

7. 9,587  responses. 

8.  Ve  hour 

9.  Not  apphcable. 

(FR  Doc.  80-18828  Filed  8-11-88;  8:45  am] 

aaiMO  CODE  •S20-01-M 


Advisory  Conmittee  on  Environmental 
Hezards;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Pubhc  Law  82-463, 
section  10(a)(2),  that  a  meeting  of  a 
subcommittee  of  the  Veterans'  Advisory 
Committee  on  Environmental  Hazards 
will  be  held  at  the  Department  of 
Veterans  Affairs  Central  Office,  610 
Vermont  Avenue  NW.,  Washington,  DC 
20420  on  September  8, 1989.  The  purpose 
of  the  meeting  is  to  assist  the 
Department  in  the  development  of 
Agency  policy  vrith  respect  to  veteians' 
claims  for  compensation  based  apon 
expoaore  to  herbicides  containing  dioxin 
compatible  with  the  dedaion  of  die 
court  in  Nehmer  v.  Veterans 
Administratioo.  et  aL 

The  meeting  will  convene  at  9:00  a.m. 
until  6:00  p.m.  in  Room  119.  This  meeting 
will  be  open  to  the  public  up  to  the 
seating  capacity  of  the  room.  Because 
this  capacity  is  limited,  it  will  be 
necessary  for  those  wishing  to  attend  to 
contact  Ms.  Sylvia  Arrington,  Veterans 
Affairs  Central  Office  (phone  202/233- 
2115)  prior  to  September  1, 1989. 

Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr. 
Frederic  L  Conway.  Special  Assistant  to 
the  General  Counsel,  Room  1034, 
Veterans  Affairs  Central  Office. 
Submitted  material  must  be  received  at 
least  five  days  prior  to  the  meeting.  Such 
members  of  the  public  may  be  asked  to 
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clarify  submitted  material  prior  to 
consideration  by  the  Committee. 

By  direction  of  the  Secretary. 

Dated:  August  4, 1989. 
Sylvia  Qiavai  Long, 
Conunittee  Management  Officer. 
[FR  Doc.  89-18929  Filed  8-11-89;  8:45  am] 


Smal  Bualnese  Competitiveness 
Demonstnrtlon  ProQram 

AQINCV:  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARV:  Notice  is  hereby  given  that 
the  Department  of  Veterira  Affairs 
(VA)  has  been  selected  to  participate  in 
the  Office  of  Federal  Procurement  Policy 
(OFPP)  and  Small  Business 
Administration  (SBA)  interim  policy 
directive  and  test  plan  implementing 


title  Vn  of  the  "Business  Opportunity 
Development  Refoim  Act  of  1988." 
DATES:  Written  comments  must  be 
received  on  or  before  September  13, 
1989.  Comments  will  be  available  for 
public  inspection  until  September  25, 
1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objtctions  regarding  this 
proposal  to  the  Secretary  of  Veterans 
Affairs  (271A],  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  Room  132  at  the  above 
address,  between  tfie  hours  of  8:00  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  antil  September  25, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  C.  Shields,  Acquisition  Policy 
Staff,  Department  of  Veterans  Affairs, 
(202)  233-4339. 


SUPPLEMENTARY  INFOhInATION:  Title  VII 
of  the  "Business  Opportunity 
Development  Reform  Act  of  1988"  (Pub. 
L.  100-656  (53  FR  52889])  seeks  to  test 
the  effectiveness  of  eliminating  set- 
asides  in  certain  industry  groups 
through  the  establishment  of  a  new 
program  entitled  the  "Small  Business 
Competitiveness  Demonstration 
Program."  The  program  has  two  primary 
objectives:  (1)  To  demonstrate  whether 
small  business  fums  in  certain  industry 
groups  can  compete  successfully  on  an 
unrestricted  basis  for  Federal  contracts; 
and  (2)  to  demonstrate  whether  targeted 
goaling  and  management  techniques  can 
expend  Federal  contract  opportunities 
for  small  business  in  industry  categories 
where  such  opportimities  historically 
have  been  low  despite  adequate 
numbers  of  small  busiaess  contractors 
in  the  economy.  VA  has  been  identiHed 
as  a  participant  in  the  demonstration. 

For  purposes  of  the  expansion  portion 
of  the  demonstration  program,  VA  has 
targeted  the  following  industries: 


Code 


(8733)  „ 
(7373).. 
(7371)_ 

(6531)- 
(7334)- 


(7377/7372) . 

(7359) 

(7699) 

(3642) 

(7872) 


Descriptkxi 


Automated  kitormatkxi  tystem  design  and  integratkxi  services  (Formerty  R302) . 
ADP  acquisition  support  seivices-....— .. - « _ 


Real  property  appraisal  ssfvtees - _ _ __ 

Oltier  plwtograpNc  mapping  and  printing  services - „ „ 

(.ease  o(  general  purpose  AOPE,  software,  etc 

Lease  o*  office  rtwctHnes  and  visMe  record  equipment _ _ _ 

Maintenance  of  special  industry  machinery „ 

Protectiva  dolhing:  (1)  Removal  of  hazardous  materieis  (2)  Against  intectious  disease  (3) 

Gloves,  patient  exam  (4)  Gloves,  surgical. 
Fim. 


(Includes  FSS) 

previous  FY  total 

amount  (000) 


$1,101 
70 


$1,381 
220 

$1,520 
838 
524 

22,697 

627 


Amoufit 
to  SB 
(000) 


$88 

0 


category 
3 
10 
47 
48 
27 
414 

35 


Porcont 
to  SB 


Targeted 
Increase 
(per  FY) 


1% 

5% 

^5% 

2.5% 
5% 
2.5% 
2.5% 
2.5% 
2.5% 

Z5% 


The  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization  will 
assist  procuring  activities  in  locating 
additional  sources  through  contacts  with 
other  Federal  agencies,  the  U.S.  Small 
Business  Administration  Procurement 
Automated  Source  System,  trade 


journals,  and  attendance  at  local  and 
Federal  prociuement  conferences.  To 
accomplish  the  expansion  program, 
acquisitions  in  excess  of  $25,000  shall  be 
set-aside  for  exclusive  Small  Business 
participation. 


Approved:  August  4, 1969. 
Edward ).  Derwinski, 
Secretary. 
[FR  Doc.  89-18930  Filed  8-11-89;  8:45  am] 

BtUMQ  CODE  SSaO-OI-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)lished 
under  the  "Government  In  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552t)(e)(3). 


NATIONAL  TRANSPORTATION  SAFETY 

BOARD 

"FEDERAL  REGISTER"  CTTATION  OF 

PREVIOUS  ANNOUNCEMENT:  Vol.  54,  No. 

147/Wednesday,  August  2. 1989/31917- 

31918. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 

9:30  a.m.,  Tuesday,  August  8, 1989. 
CHANGE  IN  MEETING:  A  majority  of  the 
Board  Members  determined  by  recorded 
vote  that  the  business  of  the  Board 
required  revising  the  agenda  of  this 
meeting  and  that  no  earlier 
announcement  was  possible.  Item  4. 
Opinion  and  Order  Administrator  v. 
Janka  and  Newman,  Dockets  SE-8144 
and  SE-8159;  disposition  of  the 
Administrator's  appeal  and  Item  5. 
Opinion  and  Order  Administrator  v. 
Godwin,  Docket  SE-83g7;  disposition  of 
respondent's  appeal  were  removMl  from 
the  agenda  and  PuUk  Hearliv 
Recommendatioa  for  No  HMriag  rt 
Harrison  Road  BHd^  CollapM  in 
Miamitown.  Ohio,  May  2a,  1960,  was 
added  to  the  agenda  as  Item  4. 

FOR  MOm  MPONMATION,  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  August  8, 1989. 
Baa  Hardesty, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  89-19034  Filed  »-9-89;  4:44  pm] 


Federal  Re^ster 

Vol.  54,  No.  155 

Monday,  August  14,  1989 


TENNOSSB  VALLEY  AUTHORITY 

(Meeting  No.  1419) 

TIME  AND  DATi:  10  a  jn.  (EDT),  August 
16, 1989. 


PLACE:  TVA  Chattanooga  Office 
Complex  Auditorium,  1101  Market 
Street,  Chattanooga,  Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  on 
July  26, 1989. 

Old  Business 

1.  Final  Rate  Review. 
ACTION  ITEMS 

New  Business 

A — Budget  and  FU««»h«j 

*  Al.  Call  lor  Bariy  Redemption  of  TVA 
Bonds  Held  by  tbm  F^dwal  Financing  Bank. 

A2.  Adopttoa  of  Binilamental  Resolution 
AuthorisiBi  VH»  SariM  B  Bonds. 

AS.  UodiBcatlaa  to  the  Capital  Budget 
Flnanoad  ban  l^y  ftoceeds  and 
niiimwlis  lor  FTW— Gallatin  Fossil  Plant 
Unit  4  lor  Raplawment  of  Waterwall  Tubes. 

A4.  Modtflcatioa  to  the  Capital  Budget 
Flaancad  tnm  Power  Proceeds  and 
Dotiowiuys  for  FY89— Paradise  Fossil  Plant 
Unit  t  to  Rriial>ilitate  Expansion  Joints. 

B   Plrhsss  Awards 

BL  iBvlUtion  HE-89B59A  for  161-kV  Main 
Power  TVansformer  for  Bull  Run  Fossil  Plant. 

B2.  Requisition  75— Short-term  Coal  for 
John  Sevier  Fossil  Plant 

B3.  ContracU  68P-84-T1  and  71P65-99-1— 
Fuel  Supply  for  Sequoyah  and  Watts  Bar 
Nuclear  Plants. 

C — Power  Items 

Cl.  Agreement  Covering  Arrangements  for 
Purchase  of  Power  from  Oberon  Resources 
Corporation. 

C2.  Replacement  Energy  Service  Schedule 
Under  Interconnection  Agreement  with 
Mississippi  Power  &  Ught  Company. 

C3.  Revision  to  5-percent  Inteiruptible 
Power  Arrangements. 


*  Items  approved  by  individual  Board  members. 
This  would  give  formal  ratification  to  the  Board's 
action. 


C4.  Revised  Arrangements  for  TVA's 
Financial  Support  of  Regional  Industrial 
Development  Associations. 

E— Real  Property  Transactions 

El.  Sale  of  Permanent  Easement  Affechng 
Approximately  0.57  Acre  of  Land  on  Norris 
Reservoir  in  Campbell  County,  Tennessee. 

E2.  Transfer  of  Custody  of  Approximately 
822  Acres  of  Land  on  Pickwick  Reservoir  in 
Tishomingo  County,  Mississippi. 

F — Unclassified 

*Fl.  Implementation  of  a  Before-Tax 
Payment  Plan  for  Employee  Medical  and 
Dental  Contributions. 

F2.  Supplement  No.  2  to  Contract  No.  TV- 
69085A  with  Olin  Chemicals  for  Stream  Gage 
Monitoring  Assistance. 

F3.  Supplement  No.  1  to  Contract  No.  TV- 
■  76a08A  with  U.S.  Department  of  the  Army, 
Corps  of  Engineers,  for  the  Development  of 
Digital  Database  for  Beaver  Lake  Water 
Quality  Study. 

F4.  Contract  No.  TV-79140T  with 
Tennessee-Tombigbee  Waterway 
Development  Council  in  Columbus, 
Mississippi. 

F5.  Filing  of  a  Condemnation  Case. 

F6.  Cooperative  Agreement  No.  TV-78293T 
with  the  Electric  Power  Research  Institute. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alan  Carmichael, 
Coordinator,  Governmental  and  Public 
Affairs,  or  a  member  of  his  staff  can 
respond  to  requests  for  information 
about  this  meeting.  Call  (615)  632-8000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  479-4412. 

Dated:  August  8, 1989. 
Edward  S.  Christentniry, 
General  Counsel  and  Secretary. 
(FR  Doc.  89-19045  Filed  8-10-49;  9:11  am] 
MLUNQ  CODE  SiaiHII-M 


MOfRDiy 

August  14,  1989 


Part  II 


Department  of 
Health  and  Human 
Services 

Health  Care  Financing  Administration 

42  CFR  Part  484 
Medicare  Programi^  Home  Heafth 
Agencies:  Conditions  of  Participalion  and 
Reduetkm  In  Recordkeeping 
Requirements;  Interim  Rnat  Rule 


I 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HmIO)  Can  Financing  AdmlnMration 

42CFRPart484 

[BER&47B-IFC) 

RIN  #  (»3a-A045 

M«<llear«  Program;  Homa  Itotith 
Agandaa:  Conditiona  of  Participation 
and  Raduction  In  Raoordkaaping 
Ra<|uiran)anta 

AOENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

auMMARY:  These  regulations  add  to  the 
current  conditions  of  participation  for 
home  health  agencies  (HHAs). 
Specifipally,  the  regulations  specify 
requirements  for  protecting  and 
promoting  patient  ri^ts;  training  and 
competency  of  home  health  aides; 
notifying  State  entities  responsible  for 
the  licensing  or  certification  of  HHAs  of 
changes  in  ownership  of  the  agency  or 
management  of  the  agency;  including  an 
individual's  plan  of  care  as  part  of  the 
individuals'  clinical  records;  and 
operating  and  furnishing  services  in 
compliance  with  applicable  Federal, 
State,  and  local  laws  and  regulations 
and  with  accepted  professional 
standards  and  principles  that  apply  to 
professionals  furnishing  home  health 
services. 

Most  of  the  provisions  of  these 
regulations  implement  section  830  of  the 
Omnibus  Reconciliation  Act  of  1980 
(Pub.  L  9e-t89),  section  4021  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1987  (Pub.  L 100-203],  and  section  411(d] 
of  the  Medicare  Catastrophic  Coverage 
Act  of  1988  (Pub.  L 100-360). 

These  regulations  also  implement  In 
part,  a  proposed  rule  that  was  published 
on  December  31, 1986  (51 FR  47266]  to 
reduce  the  information  collection  and 
recordkeeping  requirements  for  the 
conditions  of  participation  for  HHAs. 
DATES:  Effective  date:  These  regulations 
are  effective  on  July  1, 1989  and,  except 
as  otherwise  provided,  apply  to  services 
furnished  by  home  health  agencies  after 
June  aa  1989.  The  requirement  that 
HHAs  establish  a  competency 
evaluation  program  for  home  health 
aides  (i464.36(b]]  is  not  effective  until 
February  14, 1990,  because  we  recognize 
that  the  delay  in  the  promulgation  6f  this 
interim  final  rule,  without  an  extension 
in  the  effective  date,  would  impose  an 
unacceptable  burden  on  home  health 
agendaa  aad  State  survey  agencies.  Tha 
requirement  that  an  HtfAuMy  onfy  use 


as  a  home  health  aide  an  individual  who 
has  successfully  completed  a  training 
and  competency  evaluation  program  or 
a  competency  evaluation  program  as 
provided  in  S  484.36  ia  effective  for 
home  health  aide  services  furnished 
after  August  14, 1990.  States  are  not 
required  to  comply  with  the  information 
collection  and  reporting  requirements  in 
the  sections  listed  in  "supplementary 
iNPOmiATlON"  under  the  heading 
"Collection  of  Information 
Requirements"  until  0ie  Office  of 
Management  and  Budget  approves  them. 

Comment  period:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5:00  p.m.  on  October  13, 
1989. 

ADORCSSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BQIC-476-IFC,  P.O.  Box 
26676,  Baltimore,  Maryland  21207. 

If  you  prefer,  you  may  deliver  your 
comments  to  one  of  die  following 
addresses: 
Room  309-G,  Hubert  H.  Humphrey 

Building,  200  Independence  Ave.,  SW., 

Washington,  DC, 
or 
Room  132,  East  High  Rise  Building,  6325 

Security  Boulevard,  Baltimore, 

Maryland. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile. 
(FAX]  copies  of  comments. 

In  commenting,  please  refer  to  file 
code  BERC-476-IFC.  Comments 
received  timely  will  be  available  for 
public  inspection  as  they  are  received, 
generally  beginning  approximately  three 
weeks  after  publication  of  a  docimient, 
in  room  309-G  of  the  Department's 
offices  at  200  Independence  Ave.,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  &om  8:30  a.m.  to 
5:00  p.m.  (phone:  202>245-7890]. 

If  you  wish  to  submit  comments  on 
the  information  collection  requirements 
contained  in  these  regulations,  you  may 
submit  comments  to:  Allison  Herron, 
HCFA  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION,  CONTACH 

Thomas  Hoyer,  (301)  966-4607. 
SUPPLEMENTARY  INFORMATION: 

L  General  Legislativa  Background 

Home  health  services  are  furnished  to 
the  elderly  and  disabled  under 
Medicare.  They  include  an  array  of 
services  such  as  professional  nursing 
care,  physical  and  occupational  therapy, 
speech  pathology,  medical  social 


services,  home  health  aide  services,  and 
medical  supplies  and  equipment  These 
services  are  delivered  singly,  or  in 
combination,  to  aid  in  the  recovery  from 
an  acute  illness  or  to  improve  a  patient's 
health  status. 

The  Medicare  statute  limits  payment 
for  home  health  services  to  providers  of 
services  who  have  qualified  for  a 
Medicare  provider  agreement  as  a  home 
health  agency  (HHA).  HHAs  must  meet 
all  State  and  local  licensure 
requirements  as  well  as  the  Medicare 
conditions  of  participation.  These 
conditions  of  participation  apply  to  an 
HHA  as  an  entity.  In  addition,  as 
indicated  in  section  4021  of  Public  Law 
100-203.  they  also  apply  to  each 
individual  under  the  care  of  the  HHA 
unless  a  condition  is  specifically  limited 
to  Medicare  beneficiariea. 

Currently,  there  are  about  5,680  HHAs 
participating  in  the  Medicare  program. 
The  majority  of  HHAs  are  visiting  nurse 
associations,  other  charitable 
organizations,  and  State  end  local  public 
health  departments,  whith  had  been 
furnishing  home  health  services  to  the 
pubUc  before  the  enactment  of  Medicare 
in  1965.  With  the  provision  of  Medicare 
financing  for  these  services,  several  new 
types  of  providers  entered  the  home 
health  services  field.  These  new 
providers  include  private  nonprofit 
agencies  that  are  organised  and 
operated  by  individuals,  but  which  have 
achieved  and  maintained  a  tax-exempt 
status;  and  proprietary  agencies  that  are 
privately  owned,  profit-making  agencies. 

The  growth  in  the  number  of  HHAs 
participating  in  the  Medk»re  program 
has  resulted  in  the  practice  of  some 
HHAs  hiring  personnel  who  have  no 
prior  training  or  experience  in  caring  for 
the  medical  needs  of  the  aged  and 
disabled.  Congress  found  this  situation 
to  be  particularly  prevalent  in  the  case 
of  those  HHAs  that  do  not  directly 
employ  home  health  aides,  but  contract 
out  for  those  services,  sometimes  with 
persoimel  agencies  that  supply  general 
temporary  help.  (See  RR.  Rep.  No.  1167, 
geth  Cong.,  2d  Sess.  369  (1980).)  Section 
930(1]  of  the  Omnibus  Reconciliation  Act 
of  1980  (Pub.  L  96-499],  amended 
section  1861(m](4)  of  the  Social  Security 
Act  (the  Act]  by  modifying  the  previous 
definition  of  the  home  health  benefit 
that  covers  services  furnished  by  a 
home  health  aide.  As  amended,  section 
1861(m](4]  of  the  Act  requires  that  for 
Medicare  to  cover  home  health  aide 
services,  home  health  aides,  whether 
employed  directly  by  an  HHA  or  made 
available  through  contract  with  another 
entity,  must  successfully  complete  a 
training  program  ai^rovad  by  the 
Secretary. 
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On  December  22, 1967,  the  Omnibus 
Budget  Reconciliation  Act  of  1987  (Pub. 
L 100-203)  was  enacted.  Section  4021(a) 
of  Public  Law  100-203  amended  section 
1861(o)(6)  of  the  Act  by  requiring  that 
HHAs  meet  the  conditions  of 
participation  specified  in  section  1891(a) 
of  the  Act  that  was  added  by  section 
4021(b)  of  Public  Law  100-203.  As 
added,  section  1801(8]  requires  an  HHA 
to  meet  &e  following  conditions: 

•  Protect  and  promote  the  rights  of 
each  individual  under  its  care. 

•  Notify  the  State  entity  responsible 
for  the  licensing  or  certification  of  tfie 
agency  of  a  change  in  ownership,  and 
management  of  the  agency. 

•  After  December  31, 1960,  use  as  a 
home  health  aide  onfy  individuals  who 
have  been  determined  to  be  competent 
to  furnish  home  health  aide  care. 

•  Use  individuals  that  meet  minimnin 
training  standards  established  by  the 
Secretary  to  use  or  demonstrate  durable 
medical  equipment 

•  Include  an  individual's  plan  of  care 
required  under  section  1861(m)  of  the 
Act  as  part  of  the  individual's  clinical 
records  described  in  section  1861(o)(3) 
of  the  Act  (currently  appears  as  a 
condition  of  participation  in  42  CFR 
405.1228). 

•  Operate  and  furnish  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws  and  regulations 
(including  the  requirements  of  section 
1124  of  the  Act)  and  with  accepted 
professional  standards  and  principles 
that  apply  to  professionals  furnishing 
services  in  an  HHA  (currently  appears 
as  a  condition  of  participation  in  42  CFR 
405.1220). 

Section  1891(a)(3)(D)(i)  of  the  Act 
requires  the  Secretary  to  establish 
minimun  standards  for  home  health  aide 
training  and  competency  evaluation 
programs  by  October  1, 1988. 

Section  1891(b)  of  the  Act  requires  the 
Secretary  to  assure  that  the  conditions 
of  participation  and  requirements 
specified  in  or  in  accordance  with 
sections  1861(o)  and  1891(8)  of  the  Act 
and  the  enforcement  of  these  conditions 
and  requirements  are  adequate  to 
protect  the  health  and  safety  of 
individuals  under  the  care  of  an  HHA 
and  to  promote  the  effective  and 
efficient  use  of  public  moneys. 

Section  4039(g)  of  Public  Law  100-203 
authorizes  the  Secretary  to  issue 
regulatimis  (on  an  interim  or  other 
basis)  as  may  be  necessary  to 
implement  the  provisions  of  section  4021 
of  Public  Law  100-203. 

On  July  1. 1980,  Congress  enacted  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  (Pub.  L  100^380].  Section  4li(d)  of 
Putilic  Law  100^360  amended  section 
4021  of  Public  Law  100^^  by— 


•  Including  physical  or  occupational 
therapy  assistants  in  the  definition  of  a 
licensed  health  professional;  and 

•  Removing  from  section  1801  of  the 
Act  the  training  standards  for  the 
demonstration  and  use  of  durable 
medical  equipment  and  imposing  these 
standards  as  coverage  requiremoits  in 
section  1861(n]  of  the  Act 

n.  Redeaignatioa  TaUe  for  42  CFR  Part 
405.SobpatL 

In  addition  to  the  other  provisions  of 
this  regulation,  we  have  redesignated 
the  conditions  of  participation  l(x  HHAs 
(42  CFR  Part  405,  Subpart  L]  as  new  Part 
484.  In  the  preamble  to  this  rule,  we 
refer  to  the  redesignated  sections  (that 
is.  Part  484]  in  our  discussions  of  the 
regulation  changes.  We  have  provided 
below  a  table  for  cross-referencing  the 
old  and  new  sections. 


CM  section 

NOTTMCliOn 

40S1501                 „, 

4S41 

40&19Q9 

4a4.2 

48410 

405.1280    

4flS.1»1      

484.12 
484.14 
484.18 

*05i???                       

4ns.i»a                 

4fl5-1??4- 

484  JO 

405.122S 

484J2 
484.34 

408.1??$ 

405.1227 ._ 

484.36 

406.1228       

48448 

405.1229          __ 

484  S2 

40SiMn      

484.40 

Additionally,  we  are  consolidating  the 
changes  to  the  conditions  of 
participation  for  HHAs  made  by  section 
4021  of  Pub.  L 100-203  in  this  final  rule 
with  comment  period  because  we 
believe  that  it  will  be  less  confusing 
than  the  issuance  of  several  different 
final  rules  on  the  conditions  of 
participation  for  HHAs.  "Hie  changes  for 
the  reduction  of  information  collection 
and  recordkeeping  requirements  made 
in  response  to  the  proposed  rule  of 
December  31, 1986,  however,  are  not 
subject  to  fonnal  public  comment  We 
are  requesting  public  comment  only  on 
the  changes  made  in  response  to  the 
Omnibus  Budget  Recondliation  Act  of 
1987. 

m.  Recent  Statutory  Provisioas  and 
Implenianting  Ragulatioa  Requirements 

A.  Patient  Righta  Requirements 

Section  1891(8  )(1 )  of  the  Act  as  added 
by  section  4021(b)  of  Pub.  L 100-203, 
specifies  the  conditions  of  participation 
regarding  patient  rights  that  HHAs  must 
meet  HHAs  must  protect  and  promote 
the  rights  of  each  individual  imder  thdr 
care,  indnding  each  of  the  followbig 
rights: 


•  The  right  to  be  fully  informed  in 
advance  about  the  care  and  treatment  to 
be  furnished  by  the  HHA  to  be  fully 
informed  in  advance  of  any  changes  in 
the  care  or  treatment  to  be  furnished  by 
the  agency  that  may  affect  the 
individual's  well-being,  and  (except  with 
respect  to  an  individual  determined  to 
be  incompetent)  to  participate  in 
planning  care  and  treatment  or  changea 
in  care  or  treatment 

•  The  ri^t  to  voice  grievances 
without  discrimination  ot  reprisal  for 
voicing  grievances  with  respect  to 
treatment  or  care  that  is  (or  fails  to  be) 
furnished. 

•  The  right  to  confidentiality  of  the 
clinical  records  described  in  section 
1861(o)(3]oftiieAct 

•  The  right  to  have  one's  pr(^>erty 
treated  widi  respect 

•  The  right  to  be  fully  informed  orally 
and  in  writing  (in  advance  of  coming 
under  the  care  of  the  agency)  of: 

All  items  and  services  furnished  by 
(or  under  arrangements  with)  the 
agency  for  whidi  payment  may  be 
made  under  Medicare; 

llie  coverage  available  for  items  and 
services  under  Medicare,  Medicaid, 
and  any  other  Federal  program  of 
which  Uie  agency  is  reasonably 
aware; 

Any  charges  for  items  and  services 
not  covered  under  Medicare  and 
aity  charges  the  individual  may 
have  to  pay  regarding  items  and 
services  furnished  by  (or  under 
arrangements  with)  the  agency;  and 

Any  changes  in  the  charges  or  items 
and  services  for  which  the 
individual  may  be  Uable. 

•  The  right  to  be  folly  informed  in 
writing  (in  advance  of  coming  under  the 
care  of  die  agency]  of  the  individual's 
rights  and  obligations  under  Medicare. 

•  The  right  to  be  fully  informed  of  the 
availability  of  tiie  State  HHA  hotiine 
established  under  section  1864(a)  of  the 
Act 

1.  Standard:  Providing  notice  of  rights 
and  documenting  observance. 

We  will  require  HHAs  to— 

•  Provide  patients  with  written  notice 
of  their  rights  under  this  condition  of 
participation  in  advance  of  furnishing 
care  to  patients  or  during  the  initial 
evaluation  visit  but  before  treatment  is 
given  (S  484.10(a)(1)). 

•  Maintain  documentation  that  shows 
that  they  have  complied  with  their 
obligations  to  notify  patients  of  their 
rights  (1 484.10(aK2]).  This  resairement 
is  necessary  so  that  State  surveyors  will 
be  abia  to  detennbie  if  HHAs  are 
complying  with  these  lequiremaota. 

2.  ^andard:  ftcerdse  of  rights  and 
respect  for  property. 


I 
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The  regulations — 

•  Specify  that  patieflls  have  the  right 
to  exercise  their  rights  as  patients  of 
HHA8(}484.10(bKl)). 

•  Permit  a  patient's  fianuly  or 
guardian  to  exercise  the  patient's  rights 
when  a  patient  has  been  ju^^ged 
faicoBipetent  {%  484.10(bK2ll.  The  Report 
of  the  Committee  on  the  Budget,  House 
of  Representatives  that  accompanied 
Pub  L 100-203  (H.R.  Rep.  No.  391.  lOOth 
Congress,  1st  Session  411  [1987]] 
indicates  diat  it  is  the  intent  of  Confess 
that  a  patient's  family  or  guardian  be 
permitted  to  exercise  his  or  her  rights  if 
the  patient  is  Judged  incompetent 

•  Specify  that  patients  have  the  right 
to  have  their  property  treated  wid) 
respect  (5  484.10(b)f3)). 

•  Provide  patiente  the  ligkt  to  voice 
grievances  regarding  tveatnest  or  an 
thati^  (or  faUs  to  be)  finiaiKd.  or 
regard!^  the  lack  of leapectior 
prpperfy  6iy  anyone  who  is  fan^isKim^  .. 
seryit^^s  onbelialf  of  aa  HHA  wid^put 
diserioiinatioa  or  repriMl  lor  doUti^so 

iv^iotbM4M.  ;/ 

•  Require  HHAa  to  invcatigale 
ooB^iiakiU  Bade  by  a  patioU  or  the 
patient's  family  or  gnardian  leganding 
treatefenliir  care  tiiat  ia  (or  fails  tobe] 
fumiabad,  or  regardiag  tlw  lack  of 
respect  for  a  patient's  property  by 
anyone  fimdehing  services  on  behalf  of 
the  HHA.  HHAa  alao  must  docoMnt 
both  the  eouateoce  of  oea^lunts  and 
resoiutiqqs  ({  484.10(bH5)).  We  believe 
that  M  ia  the  intent  of  Coagreaa  tbat 
HlblAs  Mb  protect  patients  6«ai 
retribution  if  tbey  voice  grievances     . 
about  the  care  beii^  famiabed  by  an 
agency  (or  an  entity  under  a/xangeaent 
with  an  agency),  and  act  to  icaolve  any 
noiBplaintj  lodged  by.  patients  about 
their  care,  or  treatment  of  property.  Tlie 
Report  of  the  Committee  on  the  Budget. 
House  of  Representatives  that 
accompanied  Public  Law  IM^-aos  (H.R. 
RepL  Na  391,  lOOUi  rimg^^f  i^  Session 
412  (1987))  indicates  that  Congress 
believes  that  patients  should  be 
encouraged  to  voice  their  opinions  on 
quality  of  care  issues,  as  a  meana  of 
ensuring  the  delivery  of  quality  boan 
health  services.  Congress  also  intended 
to  place  the  responsibility  {or  easurii^ 
patients*  righu  to  have  their  property 
treated  with  respect  on  HHAs  fm^iifhing 
services.  Hence  it  appears  diat  Congress 
intended  that  HHAs  be  responsible  for 
feltohing  complaints  made  by  patienta 
regarding  care  and  treatment  or  a  lack 
of  respect  for  a  patiedf  s  propei^  by  ' 
someone  furnishing  services  on  behalf  of 
anHHA. 

i.  Standard:  K^l  tobe  idlbriiiedaiad 
to  participate  in  plauilnji  care  •n^ 
treatment 


-••»•; 


The  regulations-j- 

•  Provide  that  patienta  have  the  right 
to  be  infbnned  orally  and  in  writing  in 
advance  about  the  care  and  treataient  to 
be  furnished,  and  to  be  informed  in 
advance  of  any  changes  in  the  care  and 
treatment  to  be  furnished 
(5484.10(cMl)). 

•  Require  HHAs  to  advise  patients,  in 
advance  of  himishing  treatment  or 
services,  of  the  disciplines  that  will 
furnish  care,  and  the  frequency  of  visits 
proposed  to  be  famished 

(§  484.1«(c){l)ti)).  We  believe  that  this 
reqeirement  meets  the  intent  of 
Congress  as  expresaed  in  the  committee 
report  language.  Specifically,  die  Report 
of  the  Committee  oa  the  Budget,  House 
of  Representatives  that  accompanied 
PubRc  Law  100-203  (H.R.  Rep.  No.  391, 
100th  Congress,  Ist  Session  411  (1987)) 
indicates  with  respect  to  the 
beneficiary's  right  to  receive  a  full  and 
com^tlete  explanation  of  care  and 
treatment  to  be  delivered,  that: 

Such  an  explanatidn  i«  to  be  provided  by 
Ae  HHA  with  whom  a  lieaeikiary  hn- 
eontracted  for «ervicM  and  is  to  begivcn 
baiore  treatment  i«  i«heduled  to  be^.and 
btfere  any  recommeaded  changes  in  caie  are 
pot  into  place.  It  ia  tht  Committee's  intent  that 
an  adequate  explanation  to  a  beneficiary 
indude,  at  a  minimum,  a  description  of  the 
services  to  bt  provided,  a  proposed  service 
delivery  schedule,  and  a  discussion  of 
any  options  that  may  be  available  for  an 
alternative  course  of  action  that  is  in 
compliance  with  the  physician's  plan  of  care 
txa  may  better  oieet  flie  specific  needs  of  the 
individual. 

•  Reqaire  WiAs  to  advise  patients  of 
any  plamed  changes  to  the  care  or 
treatment  being  furnished  before  the 
change* occur  (f  4e*.10(c)(l)(ii]).  We 
believe  diet  Ais  retjuirement  also  is 
intended  by  the  Congress  to  be  included 
in  these  regulationa  as  evidenced  by  the 
previoea  cited  committee  language. 

•  Specify  that  patients  have  the  right 
to  be  informed,  before  receiving  care  or 
treatment  that  they  may  participate  in 
the  planning  of  care  or  treatment  and 
that  HHAs  must  advise  patients  of  that 
right.  Tiae  regulation  also  permits 
patients  to  participate  in  planning 
changes  in  care  or  treatment 

(S  484.10(c)(2)). 

4.  Standard:  Confidentiality  of 
medical  records. 

The  regulations— 

•  Specify^lhat  patients  have  die  right 
to  uoi^deatiaiity  of  the  clinical  records 
maintakiedby  HHAs  ($  484.10fd)). 

•  Re^nlrethat  HHAa  advis^  patients ' 
of  an  agency*!  poBeies  and  pnot^dures  ' 
regarding  diadosuie  cf  clinical  records 
(S  484.10(d)). 


5.  Standard:  Notification  of  liability 
for  pasrmenL 

The  regulations  specify  that  patients 
have  the  right  to  be  ad^ed,  and  diat 
HHAa  must  advise  patients — 

•  Orally  and  in  writing  of  the  extent 
to  wdiich  pai^ent  can  be  e^qMCted  to  be 
made  for  items  or  services  to  be 
furnished  to  patients  by  Medicare, 
Medicaid,  and  any  other  program  in  the 
State  that  ia  funded  all  or  in  part  with 
Federal  funds  of  which  an  HHA  is 
reasonably  aware  (§  484.10(e)tl)). 

•  Orally  and  in  writing  of  the  amount 
of  charges  for  items  and  services  that  an 
HHA  expects  will  not  be  covered  by 
Medicare  and  the  amount  of  any  charges 
the  individual  may  have  to  pay 
regarding  services  famished  by  (or 
und«  arrangements  widi)  an  HHA- 

[i  484.1<!(eK2)). 

•  Of  any  changes  that  occur  in  the 
information  provided  t©  patients  under 
thisrstandardas  soon  as  possible  but  no 
later  than  15  working  days  after  an 
HHA  becomes  aware  of  a  change 

(S  4B4.ia(e)(3)).  While  section 
1891(a)(l)(E)(iv)  of  die  Act  requires  that 
patients  be  informed  of  any  changes  in 
the  charges  for  services,  we  are 
specifically  requiring  that  notice  of 
changes  be  made  within  15  days  since 
we  believe  that  that  timeframe  is 
reasonable  for  HHAs  to  meet  We 
considered  providing  a  longer  timeframe 
for  notification  of  changes.  However,  we 
were  concerned  that  a  longer  timeframe 
would  increase  the  potential  beneficiary 
liability  for  charges  that  die  patient  bad 
previously  been  advised  would  be 
covered.  A  longer  timeframe  also  might 
increase  significanUy  the  liability  of  a 
patient  for  charges  that  may  be 
increaaed  after  the  patient's  start  of  care 
(for  example,  a  geioeral  increase  in 
charges  for  all  patients  that  occurs  after 
the  initial  aoUxx  of  cfao^s).  We  also 
considered  imposing  na  timefiame. 
However,  this  alternative  also  would 
have  increased  the  potential  of  patient 
liability  since  agencies  would  be  able  to 
delay  advising  patients  of  rJungo^ 
indefinitely.  We  request  specific  public 
comment  on  this  timeframe. 

6.  Standard:  State  home  health 
hotline. 

The  regulations  specify  that  all 
patients  have  the  right  to  be  advised  of 
the  number  d  the  tffiA  boUine  in  the 
State  and  require  that  at  the  lime  HHAs 
accept  patients  for  treatment  or  care. 
HHAs  must  advise  patients  in  ivriting  of 
the  telephone  number  of  the  Ht^ 
hodine  eitabliabed  by  the  State,  tbe' 
hours  flff  its  operatian,  fnd  its  paippae 
IS  484.1p(f)}.  While  aac^18»l(a)fl^ 
of  the  Act  specifica  diat  patteiUa  have 
the  right  to  b*  in&iBed  of  die 
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availabilify  of  die  State  HHA  hoUine, 
the  Report  of  the  Committee  on  the 
Budget,  House  of  Representatives  diat 
accompanied  Public  Law  100-203  (RR. 
Rep.  No.  391.  lOOdi  Ccmgresa,  Ist  Session 
414  (1987))  statea  "diat  agendea  inform 
benefidariea  of  the  availability  of  die 
hoduie.  including  the  actaal  numbm  of 
the  hotline  and  tihe  hours  during  which  it 
is  in^ervice.  Agendea  should  alao 
explain  the  purpose  of  the  faotlhie  ao 
that  benefidariea  can  make  appropriate 
use  of  it" 

B.  Home  Health  Aide  Training  ond 
Competency  Requirements 

Section  4021(b)  of  Public  Law  100-203. 
adds  section  1891(a)(3)  to  Ute  Act  and 
spedfiea  that — 

•  BetsMl^  January  1. 199a  HHAa 
must  not  use  as  home  health  aides  (on  a 
full-time,  temporary,  per  diem,  or  odier 
basis),  individuda  to  fumirii  home 
health  aervicea,  nnleaa  die  Individoala 
have  completed  a  training  and 
competency  evaluation  program  or  a 
competency  evaluation  program,  that 
meets  the  mtnitiHiwi  atandarda 
estoUished  by  the  Secretary  under 
1891(aM3)P)  of  die  Act  apd  are 
competent  to  famish  home  health 
SNvioea.  If  die  indi^ual  baa  not  been 
employed  aa  a  home  heal^  aide  for  a 
continuous  period  of  21  cooseciitive 
months  since  completing  a  progrBm, 
then  the  individud  is  not  considered  to 
have  completed  either  a  training  and 
competency  evaluation  program,  or  a 
competency  evaluation  program 
(sections  18ei(a)(3)  (A)  and  (C)). 

•  HHAs  must  provide  a  competency 
evaluation  program  and  necessary 
preparation  for  home  health  aides 
employed  as  of  ]uly  1, 1980  to  complete 
die  program  by  January  1, 1990  (section 

1891(a)(3PMi)). 

•  HHAs  must  provide  regular 
performance  reviews  and  in-service 
education  to  assure  the  cooqietency  of 
home  health  aides  (section 
189l(a)(3)(B)(ii)). 

•  The  Secretary  must  establish 
minimum  standards  for  training  and 
competency  evaluation  programs  by 
October  1, 1988,  that  address  the  content 
of  the  curriculum,  miniiniim  hours  of 
training,  qualification  of  instructors,  and 
procedures  for  determination  of 
competency  (secttons  1891(a)(3)(D)  (i) 
and  (ii)).  The  standards  may  pcamnit 
approval  of  programs  offered  by  or  in 
HHAs  (if  they  have  not  been  out  of 
compliance  with  any  condition  of 
partidpation  in  the  last  two  years),  as 
well  as  outside  agendea  (toduding 
employee  organizaticma),  and  of 
programs  in  effect  on  December  22, 1987, 
which  met  the  standards  estabU^ed  b^ . 
die  Secretary  (section  189l(aH3KD)(tii)). 


Individuals  completing  a  training  and 
competency  evaluation  program  before 
Jidy  1, 1989  will  be  deemed  to  have 
completed  a  program  approved  by  the 
Secretary  if  the  Secretary  determines 
that  the  program  meets  the  Secretary's 
standards  (section  1891(a)(3)(D)(iv)). 

1.  Definition  of  "home  health  aide". 
We  have  revised  §  484.4  to  define  the 
term  "home  health  aide"  as  any 
individual  who  has  successfully 
completed  a  Gaining  program  diat  meete 
die  requiremente  of  i  484J8(a)and  a 
competency  evaluation  program  that 
meets  the  requirements  (^  1 484.d8(b),  or 
a  competency  evaluation  program  that 
meets  the  requirements  of  1 484.36(b). 
We  believe  that  Congress  intended  that 
to  function  as  a  home  health  aide,  an 
individual  must  meet  the  requirements 
of  section  1891(a)(3)  of  the  Act 

Section  1881(a)(3)  of  the  Act  states 
specifically,  that  a  "home  health  aide"  is 
any  individual  who  has  successfiiUy 
completed  a  training  and  competency 
evaluation  program  or  a  competency 
evaluation  program  that  meets  the 
requiremente  established  by  the 
Secretary.  Hence,  as  long  as  an 
individaal  has  succesafuuy  completed  a 
competency  evaluation  program  that 
meete  the  reqnirem^te  eateUisbed  for 
those  programs  in  §  484.d6(b),  die 
individual  is  considered  to  be  a  "home 
bealdi  aide",  regardless  of  whether  he  or 
the  has  also  completed  a  training 
program  that  meete  the  requiremente  of 
S  484.3e(a).  However,  any  training 
offered  by  an  HHA  or  any  other  entity 
that  is  designed  to  enable  an  individual 
to  successfiilly  complete  the  competency 
evaluation  program  must  meet  tbe 
requiremente  of  S  484.38(a)  to  be 
considered  to  be  approved  by  the 
Secretary. 

2.  Condition  of  participation:  Home 
healdi  aide  services. 

Section  484.36  is  revised  to  require 
that  HHAs  may  not  use  (on  any  basis, 
directfy  or  under  arrangemente  with 
another  oiganization),  any  individual 
who  does  not  meet  the  definitioa  of 
"home  healdi  aide"  to  §  4844  to  furnish 
home  health  aide  services  after  August 
14. 1989. 

3.  Standard:  Home  health  aide 
training. 

The  regulations  specify — 

•  The  requirements  that  a  home 
health  aide  training  program  must  meet 
(§484J8(a)). 

•  The  content  requiremente  for  home 
health  aide  training  programs  (S  484.36). 

•  That  an  aide  traiiUng.  program  must 
at  a  minimum,  todude  75  hours  of  a 
combinatton  of  dassroom  and 
supervised  practical  training  as 
described  to  8  484  je(a)(l).  The 
dassroom  training  may  be  conducted  to . 


an  HHA;  we  Sre  not  requiring  that  the 
dassroom  training  be  provided  in  an 
academic  setting.  The  training  program 
must  contato  no  fewer  than  16  hours  of 
supervised  practical  training.  The 
individual  being  bained  must  have 
completed  at  least  16  hours  of  dassroom 
traixiing  before  beginning  supervised 
practical  training  (|  484J6(a)(l)). 

We  have  established  a  requirement 
tar  75  hours  of  total  training  to  conform 
to  the  statatory  requirement  regarding 
hours  of  training  for  nurses'  aides  to 
Medicare  and  Medicaid  certified  nursing 
fadlitiea  of  varioua  types.  Sections 
1819(f)(2)(A)(i)(II)  and  1919(fK2KA)(i)(II) 
of  the  Act  require  that  nurses'  aides 
must  have  received  a  minimum  of  75 
hours  of  initial  training  m  order  to 
fimction  as  nurses'  aides  m  these 
fadlities.  We  edopted  the  statatory 
standard  for  hours  of  training  for  nurses' 
aides  to  these  facilities  because  we 
believe  that  it  is  appropriate  to  require 
tbe  same  amoimt  of  training  for  home 
health  aides  as  for  nurses'  aidM  to  these 
facilities.  Nurses'  aides  to  these  fadlitiea 
furnish  essentiaUy  the  same  services  to 
topatiente  and  residente  of  these 
fadlities  as  home  health  aides  furnish  to 
patiente  to  their  homes.  Smce  the  statote 
specifies  75  hours  as  the  mintmum 
amount  of  traitung  for  nurses'  aides,  we 
believe  that  this  amount  of  training  te 
equaify  applicable  to  home  health  aides. 

In  addition,  we  have  required  diet  at 
least  16  hours  of  training  be  supervised 
practical  traming  because  we  believe 
that  hands-on  experience  is  essential  to 
learning  how  to  furnish  these  services. 
We  have  deftoed  "supervised  practical 
training"  as  meaning  training  to  a 
laboratory  or  other  setting  to  which  the 
tratoee  performs  tesks  on  an  todividual 
under  the  dired  supervision  of  a 
registered  nurse  or  licensed  practical 
nurse.  Supervised  practical  tratoing 
could  occur  to  the  course  of  furnishing 
services  to  patiente  as  long  as  the 
tratoee  was  accompanied  and  observed 
by  a  re^stered  nurse  or  a  licensed 
practical  nurse  who  retatoed 
re^Kinsibility  for  the  services  being 
furnished. 

•  That  the  home  health  aide  training 
program  must  indude  each  of  the 
following  sub|ect  areas: 

Communication  skills. 

Observation,  reporting,  and 
documentation  of  patient  status  and 
tbe  care  or  services  furnished. 

Reading  and  recording  temperature, 
pulse,  and  respirstion. 

Basic  infection  control  procedures. 

Basic  elements  of  body  function  and 
changes  to  body  fimdion  that  must 
be  reported  to  an  aide's  supervisor. 

Maintenance  of  a  dean.  safe,  and 
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heiKhjr  enviruiunent. 
Rceogniiiiig  RBergeades  snd 
kaowMiB  of  — ergEiicy 
prootAuvs. 

The  piiysical,  aaotioMl,  and 
developmental  charadeiiBtics  of  Am 
poydaiians  wrred  bf  llie  HHA. 
iadsdiQg  the  need  fM*  vetpect  for 
the  patiot.  hie  or  her  pnvacjr,  and 
wM  or  her  property. 
Appropriate  Bid  sale  tedmiipea  in 
per  tonal  hy^pene  and  ywHHing, 
mdudiBg:  bed  balk;  spoBBB,  tab,  or 
shower  bath:  abaaipoo,  imk  tab,  or 
bed:  nail  and  tkia  care;,  oral 
hygiene. 
Sate  transfer  tedmiques  and 

ambulation. 
Normal  range  of  motioo  and 

posituMUog. 
Adequate  nutrition  and  fluid  intake. 
Any  other  task  that  the  HHA  may 
choose  to  have  the  harae  hcKolth 
aide  perform  (8  484.38(aKl)). 
We  believe  that  these  topics  must  be 
addressed  for  an  individual  to  be  able  to 
function  appropriately  as  a  hooie  health 
aide.  These  subject  areas  are  a 
composite  of  tlie  areas  included  in  the 
hone  health  aide  trainiqg  standards  of 
the  Joint  Commissioa  for  Accreditation 
of  Health  Organizations  (h-eestanding 
home  care  standards  for  1988),  the 
model  curriculum  of  the  National 
Homecaring  Council  (now  under  the 
auspices  of  the  Foundation  for  H(»ne 
Care),  and  the  National  League  for 
Nursing  (standards  for  accredited 
HHAs).  Thus,  we  believe  that  these 
areas  represent,  to  the  degree  possible, 
the  current  industry  standards  regarding 
the  curriculum  that  is  necessary  to 
ensure  a  minimum  level  of  quaUty  of 
home  health  aide  services.  HHAs  are.  of 
course,  free  to  instruct  aides  in 
additional  areas  of  concern  to  them  and 
to  provide  training  of  a  diu-atlon  that 
exceeds  the  mimimum  required  by  tliese 
regulations. 

•  That  a  home  health  aide  training 
program  may  be  offered  by  any 
organization  (Tor  example,  an  HHA) 
except  as  specified  in  S  484.38(a)[2}nn} 
(S  4a4.3B(8){2)(i)]. 

•  The  qualifications  for  instructors  of 
hone  health  aide  training  and 
supervision  (5  4M.3«(a)(2J(iiJ). 

•  That  home  hedth  aide  ti'uining 
programs  that  are  offiered  by  or  in  an 
HIM  that  has  been  determined  to  be  out 
of  compliance  wftfa  one  or  more 
conditions  of  participation  wilUn  any  of 
the  24  months  prior  to  the  start  of  the 
training  program  do  not  meet  the 
training  progi  aai  requiiemeuts 

sectioR  1WI{a]fJl)(DKhi)  of  (he  Act  and 
the  legMative  hietoiy.  The  Report  of  the 


Committee  on  Enerjy  and  Commerce, 
Home  of  Representatives  that 
accompanied  Pnblie  Law  ltX>-203  (H.R. 
Rep.  ffo.  391, 100th  Congress.  Ist  Session 
418  Cl98r)J  farther  states  that— "h 
shoold  be  emphasized  that  the 
Committee  intends  for  these  agencies  to 
have  been  in  compUance  with  all — not 
most — the  conditions  of  participation. 
Medicare  certification — which  can  be 
awarded  even  when  an  agency  has  not 
met  all  the  peirticipaftion  requirements — 
alone,  is  [n]ot  sufficient  to  grant 
recognition  of  a  training  program  oflEered 
by  or  in  that  agency." 

Therefore,  we  believe  that  it  is  die 
intent  of  Congress  t^t  the  only  entities 
restricted  &om  furnishing  home  health 
aide  training  are  HHAs  that  have  been 
out  of  compliance  with  one  or  more 
conditions  of  participation  at  any  point 
within  the  previous  two  year  period. 
Those  HHAs  are  limited  to  hiring  home 
health  aides  that  already  meet  the 
training  standards  or  arranging  for 
training  of  home  health  aides  through 
contracts  with  orgaai2atioos  to  which 
the  HHAs  are  not  diret;tly  or  indirectly 
related  as  defined  ia  regulations  at 

5  413.17. 

Whiie  the  statute  and  the  committee 
reports  preclode  acceptance  of  home 
health  aide  training  programs  provided 
"by  or  in"  HHAs  that  have  been  out  of 
compliance  with  any  of  the  conditions  of 
participation,  we  do  not  believe  that  it 
was  the  intent  of  Congress  to  preclude 
HHAs  from  arranging  for  training  and 
competency  evaluation  programs  that 
meet  these  standards  throi^  contracts 
with  entities  to  which  they  are  not 
related.  The  effect  of  a  prohibition 
against  use  of  a  contract  to  acquire 
training  may  be  the  loss  of  access  to 
home  Iwalth  aide  S9vices  if  I-fflAs  are 
unable  to  hire  aides  wiio  are  already 
trained. 

•  That  the  training  of  home  health 
aides  and  the  soperrision  of  home 
health  aides  during  die  supoidsed 
practical  portion  of  the  brining  be 
performed  by  or  under  the  general 
supervision  of  a  registered  narse  who 
possesses  a  minimum  of  2  years  of 
nursing  experience.  At  least  1  year  of 
nursing  experience  must  be  in  the 
provision  of  home  health  care,  urd  the 
registered  mn>se  must  have  had  at  least 

6  months  experience  supervising  home 
health  aide  services  (§  484.3a(aK2)ti^). 
We  believe  that  this  tevel  of  expertise  is 
necessary  as  a  mininom  requirement  for 
the  mdrridaal  who  vifl  be  responsible 
for  the  training  of  home  heafdi  aides. 
We  believe  that  only  a  registered  nurse 
with  this  level  of  exiwrieiice  and 
expertise  wiH  be  able  to  oversee 
property  the  trainnn  of  home  health 


aide  trainees  due  to  ttie  nature  and. 
diversity  of  die  curriculum. 

The  regulations,  however,  permit  the 
use  of  individuals  to  supplement  die 
instruction  as  long  as  they  fimcdon 
under  the  supervision  of  a  qualified 
instructor.  For  example,  a  licensed 
practical  nurse  could  provide  the  home 
health  aide  training  under  the 
supervision  of  a  registered  nurse  who 
has  2  years  experience  in  home  health 
care  and  at  least  6  months  experience  in 
training  home  health  aides.  In  addition, 
§  484.36(bK5Hiv)  permits  licensed 
practical  nurses,  as  wel  as  registered 
nurses,  to  supervise  hone  health  aide 
candidates  in  the  coarse  of  the 
supervised  practical  training  required  by 
9  484J6(a)(l).  However,  a  registered 
nurse  must  maintain  overall 
responsibility  for  the  trsining  of  all 
home  health  aide  candidates,  and  is 
required  by  §  4d4.36(b){3)(ii)  to  perform 
the  competency  evaluation  of  home 
health  aides. 

•  That  HHAs  must  maintain 
documentation  that  the  requirements 
relating  to  the  training  program  are  met 
(§  484.36(a)(4)).  We  believe  that  this 
documentation  is  neceseary  for  the 
Medicare  State  surveycB*  and  the 
Secretary  to  determine  if  the  home 
health  aides  used  by  an  HHA  meet  the 
requirements  of  these  regulations. 

A  home  health  aide  will  be  considered 
to  have  completed  a  trsining  and 
competency  evaluation  program  that 
was  approved  by  the  Secretary  if  die 
home  health  aide  has  saocessfulty 
completed  a  ti-aining  and  competency 
evaluation  program  that  the  Secretary 
determines  met  the  reqnu-ements  of  this 
standard  and  the  competency  evaluation 
standard  at  9  4d4.36(b)  at  the  tnne  the 
aide  completed  it.  Therefore,  home 
health  aides  who  have  already  complied 
with  these  requirements  need  not  be 
retrained  and  reevaluated  to  be 
considered  to  be  "^ome  healdi  aides." 
However,  HHAs  must  document  that  aQ 
of  these  requirements  were  met  by  die 
training  and  competency  evaluation 
programs  that  aides  suocessfolly 
completed.  In  making  these 
determinations,  past  in-service  training 
and  supervisory  evaluation  visits  that 
occurred  when  the  siq)ervisoT  observed 
the  aide  furnishing  care;  can  be 
considered  "s(q)ervised' practical 
training." 

3.  Standard:  Competency  evaluation 
procedures. 

These  regalalions — 

•  Address  the  frequency  of 
competency  evaluations  [1 484.3^)11]]. 

•  Specify  that  individuals  may  funiish 
home  health  aide  servioes  on  bi^ITof 
an  HHA  only  after  they  have 
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successinlly  completed  a  competency 
evaluation  program.  tfflAs  are 
responsible  for  ensuring  diat  the 
individuals  who  fumish  home  health 
aide  services  on  their  behalf  meet  the 
competency  teqoirements 
(9  484.36(bMl)(i)). 

This  requirement  implements  the 
intent  of  Ctmgress  that  home  healdi 
aides  must  be  found  to  be  competent 
before  Uiey  may  fumish  home  health 
aide  services,  and  that  HHAs  are 
responsible  for  using  only  competent 
home  health  aides.  Specifically,  die 
Report  of  the  Committee  on  tl4  Budget, 
House  of  Representatives  diat 
accompanied  Public  Law  100-203  (HJt 
Rep.  No.  100-391. 100th  Congress,  1st 
Session  417  (1987))  states  diat— 

"It  is  the  Committee's  intent  that  such 
determinations  of  competency  are  to  be 
made  before  an  aide  can  be  allowed  to 
provide  a  particular  type  of  care  or 
service." 

Moreover,  page  416  of  die  Report 
states  that — 

"As  the  Committee  amendments  state, 
home  health  agencies  themselves  are 
responsible  for  ensuring  that  their  aides 
are,  in  fact,  trained  and  competent." 

•  Require  diat  HHAs  complete  a 
performance  review  of  each  home  health 
aide  no  less  frequently  than  every  12 
months.  The  performance  review  must 
meet  each  of  the  requirements  for  the 
competency  evaluation  as  set  forth  in 

9  484.36(b)  (9  484.36(b)(l)(ii)). 

Section  1891(a)(3}(B)(ii)  requires  that 
there  be  periodic  performance 
evaluation  of  home  health  aides.  We 
chose  to  require  that  this  review  occur 
no  less  than  every  12  months  because 
we  understand  that  annual  performance 
reviews  are  the  norm  for  entities  that 
currently  perform  these  reviews,  and  we 
believe  that  annual  reviews  are 
adequate  to  assess  competency.  We 
expect  that  periodic  performance 
reviews  will  be  completed  once  per  year 
based  on  the  information  that 
supervisors  gather  in  the  coarse  of 
performing  supervisory  visits  throughout 
the  year,  and  by  interviewing  home 
health  aides  about  areas  that  aides  may 
not  have  had  to  demonstrate 
competency  during  the  year,  such  as 
emergency  procedores. 

•  Provide  that  a  home  health  aide 
competency  evaloation  program  may  be 
offered  by  any  oiganixation  except  in  an 
HHA  that  has  beoi  determined  to  be  out 
of  compliance  witfi  one  or  more  of  the 
requirements  of  part  484  writhhi  any  of 
the  24  months  before  the  training 
program  is  to  bc^  (f  4B4.36(bM3Ki)). 
Section  16ei(aX3MDMiii)  of  dw  Act  and 
the  Committee  language  that  qiply  to 
when  HHAs  may  not  train  home  health 
aides,  as  discasaed  ia  reference  to 


9  484.36(aK2)(i),  also  apply  to 
competency  evaluation  programs  for 
home  healdi  aides.  Therefore,  HHAs 
that  are  precluded  from  training  their 
home  health  aides  are  also  preduded 
from  conducting  competency 
evaluations  for  those  aides. 

•  Specify  that  home  health  aide 
competency  evaluation  programs  that 
are  offered  by  or  in  HHAs  that  have 
been  determined  to  be  out  of  compliance 
with  one  or  more  of  die  conditions  of 
participation  within  any  of  the  24 
months  prior  to  the  competency 
evaluation  do  not  meet  die  requirements 
of  diese  regulations  (9  484.38(b)(3](iii]]. 

•  Require  that  competency 
evaluations  be  performed  by  a 
registered  nurse.  We  believe  that  only  a 
registered  nurse  is  capable  of 
determining  if  an  aide  is  competent  to 
fumish  care. 

•  Require  HHAs  to  maintain 
documentation  that  the  requirements 
relating  to  competency  evaluation  are 
met  (9  484.36(b)(5)(i)).  We  believe  diis 
documentation  is  necessary  in  order  for 
the  Medicare  State  surveyor  and  the 
Secretary  to  determine  if  home  health 
aides  used  by  HHAs  meet  die 
requirements  of  these  regulations. 

•  Require  that  a  registered  nurse  must 
evaluate  the  competency  of  each  aide 
with  respect  to  die  topics  identified  in 

9  484.36(a)(1)  (ii)  dirough  (xiii)  and  any 
other  task  an  agency  chooses  to  have  an 
aide  perform  after  observation  of  an 
aide's  performance  of  the  task  widi  a 
patient  (9  484.3e(b)(5)(ii)).  We  believe 
that,  to  protect  patient  health  and  safety, 
it  is  essential  that  a  home  health  aide's 
competency  be  demonstrated  in  each 
task  that  an  HHA  would  have  the  home 
health  aide  perform.  Moreover,  we 
believe  that  it  is  necessary  that  a 
registered  nurse  perform  evaluations  by 
observing  a  home  health  aide 
performing  the  task  for  which  the  aide  is 
being  evaluated.  We  do  not  believe  Uiat 
written  examinations  alone  can 
satisfactorily  determine  whether  aides 
are  competent  to  fumish  patient  care. 
We  believe  that  these  requirements 
comply  with  the  stated  intent  of 
Congress,  ^cifically,  die  Report  of  the 
Committee  on  the  Budget,  House  of 
Representatives  that  accompanied 
Public  Law  100-203  (HJL  Rep.  No.  301. 
lOOdi  Congress,  1st  Session  417  (1987)) 
states  that — 


qualified  to  deliver  each  indhadnal  service  or 
perform  each  individaal  tasic  for  which  be  or 
she  ii  responsible.  For  example,  an  aide  wba 
among  other  thing*,  is  expected  or  reqtiifad  to 
turn  patients  wiw  are  codfaiBd  to  bed,  naat 
be  detennined  to  be  ooB^wtent  in  tiiat  tob  la 
order  for  this  lequireiiient  to  be  met 
Similarly,  this  mandate  would  reqHire  (hat  an 
aide  who  also  ia  responsible  for  asaisting  in 
transferring  patients  from  their  bed  to  a 
wheelchair  or  for  helping  to  batlie  them  must 
be  detennined  to  be  competent  in  thoae  taiiu. 
It  is  the  committee's  intent  diat  such 
determinations  of  competency  are  to  be  made 
before  an  aide  can  be  allowed  to  provide  a 
particidar  type  of  care  or  i 


"Among  the  key  taanes  that  must  be 
addressed  is  tlie  level  of  ooaqwtency  ttiat  ia 
to  be  determined  before  servioes  can  be 
provided.  In  setting  such  standards,  however, 
it  should  be  made  dear  that  the  Committee 
does  not  intend  to  require  that  all  home 
health  aides  be  competent  to  provide  all 
types  of  home  heahh  services.  H  doea  intend, 
however,  that  each  Individual  aide  be 


•  Specify  that  home  health  aides  must 
not  be  considered  to  have  successfully 
passed  competency  evaluations  if  the 
aides  are  determined  by  a  qualified 
individual  performing  the  evaluation  to 
be  unsatisfactory  in  more  than  one  of 
die  topics  evaluated  (9  484.36(b)(4Hii)). 
We  believe  that  the  establishment  of  a 
certain  minimal  level  of  competency  is 
not  inconsistent  «vith  Congress'  intent 
that  only  competent  persons  provide 
home  health  aide  services.  We  recognize 
that  an  unsatisfactory  shoiving  in  only 
one  of  the  areas  does  not  necessarily 
prevent  an  aide  from  being  competent  to 
fumish  services  for  which  he  or  she  baa 
demonstrated  competence.  However. 
section  1891(aK3KA)  of  die  Act  specifies 
that  the  agency  must  use  as  home  health 
aides  ordy  individuals  who  have 
"completed  a  training  and  competency 
evaluation  program,  or  a  competency 
evaluation  program,  that  meets 
minimum  standards  established  by  the 
Secretary  *  *  *  and  is  competent  to 
provide  such  items  and  services."  We 
believe  that  a  minimum  standard  of 
satisfactory  completion  of  the 
competency  program  is  necessary  in 
order  to  determine  if  an  individual  who 
has  completed  a  competency  evaluation 
program  is  competent  to  fumish 
services.  We  considered  specifying  topic 
areas  that  would  have  to  be 
satisfactorily  completed  for  the  aide  to 
be  determined  competent  to  function. 
However,  we  chose  to  impose  a 
requirement  that  any  individual  who  is 
found  unsatisfactory  in  more  than  one  of 
the  required  topics  will  not  be 
considered  to  have  completed  a 
competency  evaluation  program  until  he 
or  she  has  been  found  satisfactory  in  at 
least  11  of  the  required  topics.  We 
request  specific  public  comment 
regarding  this  minimum  standard  of 
completion  of  the  program. 

•  Require  that  home  health  aides 
cannot  be  considered  competent  in  any 
task  for  which  they  are  evaluated  as 
"unsatisfactory,"  and  may  not  perform 
that  task  as  home  health  aides  without 
direct  supervision  of  a  licensed  nurse 


3336Q 


I 

Federal  Regirter  /  Vol.  54.  No.  155  /  Monday.  August  14.  1989  /  Rulea  and  Regulationg 


until  they  receive  remedial  training  and 
have  passed  with  a  subsequent 
evaluation  of  satisfactory 
(8484.36(b)(5)(iv)). 

Section  ia91(a)(3](C]  of  the  Act 
precludes  the  use  of  home  health  aides 
who  have  not  demonstrated  competency 
in  the  services  that  they  furnish. 
Moreover,  we  believe  tfiat  this 
restriction  is  clearly  the  intent  of 
Congress  as  reflected  in  the  committee 
report  language  quoted  with  regard  to 
S  484.36(b)(4)(i)  and  (ii)  above.  The 
requirement  however,  permits  the  use  of 
a  licensed  nurse  (that  is,  a  registered 
nurse,  a  licensed  practical  nurse,  or  a 
licensed  vocational  nurse)  to 
accompany  a  home  health  aide 
candidate  in  the  provision  of  hands  on 
care  as  pert  of  the  16  hours  of 
supervised  practical  training  required 
for  a  home  health  aide  training  program 
to  meet  the  Federal  requirements  at 
§484.36(8). 

•  Require  home  health  aides  to 
receive  no  less  than  3  hours  of  in-service 
training  per  calendar  quarter.  This  in- 
service  training  must  be  provided  by  a 
qualified  instructor  as  defined  in 

9  484.36(a)(2)(ii)  and  may  occur  while  an 
aide  is  furnishing  care  to  patients 
(S  484.38(b)(7)).  Section  18OT(B)(3)(B)(ii) 
of  the  Act  also  requires  that  there  be 
regular  in-service  training  of  home 
health  aides.  We  believe  that  3  hours  of 
in-service  training  per  calendar  quarter 
is  the  minimum  that  could  effectively 
meet  the  intent  of  Congress.  HHAs  have 
considerable  latitude  in  determining 
when  this  in-service  training  can  occur. 

•  Require  HHAs  to  implement  a 
competency  evaluation  program  that 
meets  the  requirements  of  these 
regulations  no  later  than  February  14, 
1990,  and  provide  preparation  as  may  be 
necessary  for  an  individual  to 
successfully  complete  a  program  after 
August  14, 1990  (9  484.36(b)(5)].  After 
August  14, 1990,  home  health  aide 
services  must  be  furnished  by  a  home 
health  aide  as  defined  in  9  484.2.  We 
have  extended  these  statutory  effective 
dates  by  6  months  each  because  of  the 
delay  in  promulgating  this  interim  final 
rule. 

When  home  health  aides  have 
successfully  completed  an  initial 
competency  evaluation  program  before 
February  14, 19ga  that  the  Secretary 
determines  met  the  requirements  of 
9  484.36(b)  at  the  time  the  aides 
successfully  completed  it,  then  the  home 
health  aides  will  be  considered  to  have 
successfully  completed  an  initial 
competency  evaluation  program 
approved  by  the  Secretary.  Therefore, 

home  health  aides  who  have  already 
complied  with  a  competency  evalqaJSon 
pro^m  that  meets  the  requireniepts.  bf 


this  standard  need  nqt  complete  another 
initial  competency  evaluation  to  be 
considered  to  be  home  health  aides. 

C.  Plan  of  Treatment 

Section  1891(a)(5)  of  the  Act.  as  added 
by  section  4021(b)  of  Public  Law  100- 
203,  requires  HHAs  to  include  "an 
individual's"  plan  of  care  required  under 
section  18ei(m)  of  the  Act  as  part  of  the 
patients'  clinical  records.  Section 
405.1223  (now  recodified  at  9  484.16) 
requires  that  care  follow  a  plan  of 
treatment  established  and  reviewed 
periodically  by  a  physician,  and  defines 
the  minimum  content  of  the  plan  of 
treatment.  The  content  and  periodic 
physician  review  requirements 
governing  the  "plan  of  treatment",  which 
are  required  by  the  conditions  of 
participation  at  9  484.16,  are  identical  to 
the  content  and  periodic  physician 
review  requirements  of  the  plan,  which 
section  1861  (m)  requires  be  present  for 
the  services  to  be  covered.  The  effect  of 
the  statutory  provisions  is,  therefore,  to 
rename  the  "plan  of  tieatment"  as  "plan 
of  care".  This  is  not  to  be  confused  with 
the  nursing  care  plan,  which  is 
sometimes  called  a  "plan  of  care".  The 
conditions  of  participation  do  not 
require  that  an  HHA  develop  or 
maintain  a  "nursing  care  plan". 

Consequently,  we  fatave  changed  the 
term  "plan  of  treatment"  to  "plan  of 
care"  to  comply  with  section  4021  of 
Public  Law  100-203.  As  revised,  9  484.48 
requires  that  plans  of  care  as  described 
in  9  484.18(a)  be  included  in  patients' 
clinical  records. 

D.  Federal,  State,  and  Local  Laws  and 
Regulations  and  Accepted  Standards  of 
Practice 

Section  1891(a)(6)  of  the  Act,  as  added 
by  section  4021(b)  of  Public  Law  100- 
203,  requires  HHAs  to  operate  and 
furnish  services  in  compliance  with  all 
applicable  Federal,  State,  and  local  laws 
and  regulations,  and  with  accepted 
professional  standards  and  principles 
that  apply  to  professionals  furnishing 
home  health  services.  Section  1891(a)(2) 
of  the  Act  requires  HHAs  to  notify  State 
survey  agencies  of  changes  in  the 
persons  with  an  ownership  or  control 
interest;  the  persons  who  are  officers, 
directors,  agents,  or  managing 
employees  (as  defined  in  section  1126(b) 
of  the  Act);  and  the  corporation, 
association,  or  other  company 
responsible  for  the  management  of  an 
HHA  We  have  implemented  these 
statutory  requirements  in  9  484.12, 
which  previously  waa  limited  to 
compliance  with  Federal  State,  and 
local  laws  a{id  regulations. 

These  regulations  iaiplement  the 
statute  by— r 


•  Requiring  HHAs  and  their  staff  to 
operate  and  furnish  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws  and  regulations.  If 
State  or  applicable  local  laws  provide 
for  licensure  of  HHAs,  HHAs  not 
subject  to  licensure  must  be  approved 
by  the  licensing  authority  as  meeting  the 
standards  established  fof  licensure 

(9  484.12(a)). 

•  Requiring  HHAs  to  comply  with  the 
requirements  of  part  420,  subpart  C 

(9  484.12(b)).  (Subpart  C  inplements 
section  1124  of  the  Act). 

•  Requiring  that  HHAa  disclose  the 
information  specified  in  9  484.12(b)  (i) 
through  (iii)  to  State  survey  agencies  at 
an  HHA's  initial  request  for 
certification,  and  at  the  tftne  of  any 
change  in  this  information  (9  484.12(b)). 
The  Report  of  the  Committee  on  Energy 
and  Commerce,  House  of 
Representatives  that  accompanied 
Public  Uw  100-203  (H.R.  Rep.  No.  391, 
100th  Congress,  1st  Session  414  (1987)) 
indicated  that  Congress  intended  that 
HHAs  notify  State  survey  agencies  of 
these  changes  at  the  time  they  take 
place  (page  414  of  that  Report). 
Moreover,  section  1891(a)(2)  of  the  Act 
specifically  states  that  this  notice  must 
be  given  "at  the  time  of  the  change". 

•  Requiring  HHAs  to  notify  State 
agencies  of  the  names  and  addresses  of 
aU  persons  with  an  ownership  or  control 
interest  in  an  HHA  as  defined  in 

99  420.201,  420.202.  and  420.206 
(9  484.12(b)(1)).  Regulations  at 
9  9  420.201, 420.202,  and  420.206 
implement  section  1124(a)(3)  of  the  Act 
and  dierefore  have  been  cross 
referenced  here. 

•  Requiring  HHAs  to  notify  State 
survey  agencies  of  the  names  and 
addresses  of  each  person  who  is  an 
officer,  a  director,  an  agent,  or  a 
managing  employee  of  an  HHA  as 
defined  in  9  9  420.201, 42a202.  and 
420.206  (9  484.12(b)(2)).  Regulations  at 
99  420.201, 420.202,  and  420.206 
implement  section  1126(b)  of  the  Act 
and  therefore  have  been  cross 
referenced  here. 

•  Requiring  HHAs  to  notify  State 
survey  agencies  of  the  names  and 
addresses  of  the  corporation, 
association,  or  other  coo^jany  that  is 
responisible  for  managing  an  HHA  and 
the  names  and  addresses  of  the  chief 
executive  officer  and  the  diairpersons  of 
the  boards  of  directors  of  that 
corporation,  association,  or  other 
company  responsible  for  managing  an 
HHA  (9  484.12(b)(iii)).  We  believe  that 
these  cequiremepts  are  necessary  to 
clearly  identify,  where  the  responsibflity 
for  ihe  Bianagement  of  HHAa  lias.  In  our 
experience,  there  are  frequendy    ■  ^      . 
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extremely  complex  corporate 
arrangements,  involving  multiple  layers 
of  ownership  and  management  which 
cause  it  to  bie  extremely  difficult  to 
identify  the  entity  that  is  legally 
responsible  for  the  management  of  a 
provider.  We  believe  it  is  the  intent  of 
Congress  that  the  licensing  entity  be 
advised  of  the  names  and  addresses  of 
the  individuals  who  are  ultimately 
responsible  for  the  management  of  an 
HHA  so  that  they  have  the  information 
necessary  to  evaluate  the  HHA  before 
licensing.  We  believe  that  the  names 
and  addresses  of  the  dhief  executive 
officer  and  the  chairperson  of  the  board 
of  directors  of  the  corporation, 
association,  or  other  company  that  is 
responsible  for  managing  an  HHA  are 
necessary  to  this  review.  We  believe 
that  this  requirement  is  supported  by  the 
Report  of  the  Committee  on  Energy  and 
Commerce,  House  of  Representatives 
that  accompanied  Public  Law.  100-203 
(H.R.  Rep.  No.  391, 100th  Congress.  1st 
Session  414  (1987)).  which  states  that— 

The  Committee  believei  tliese  new 
requirements  must  be  established  in  order  to 
provide  licensing  agencies  with  important 
and  relevant  information  that  should  be 
considered  as  part  of  the  licensing  process. 
With  the  numl>er  of  home  health  agencies 
growing  at  an  annual  rate  of  some  20  to  25 
percent  there  is  an  increasing  need  for 
licensing  oiBdals  to  have  accen  to 
informatimi  al>out  who  owns  and  manages 
agencies  that  serve  a  vulnnable  population 
and  that  receive  pubUc  dollars.  1^ 
backgrounds  of  individuals  who  have,  for 
example,  been  convicted  at  fraud  or  fimd  for 
violating  program  strictures  in  the  past 
should  be  reviewed  carefully  Iwfore  a  license 
to  operate  is  granted  or  renewed.  Similar 
action  should  be  taken  with  regard  to  the 
records  of  organizations  or  companies  diat 
have  owned  or  managed  home  health 
agencies  (or  other  health  facilities  such  as  a 
nursing  home)  that  have  l>een  previously  de- 
certified from  participation  in  either  the 
Medicare  or  Medicaid  program.  But  unless 
licensing  Imdies  receive  notice  of  changes  in 
ownership  or  management  such 
investigations  are  more  difficult  to  undertake. 

•  Requiring  that  HHAs  and  their  staff 
comply  with  accepted  professional 
standards  and  principles  tiiat  apply  to 
pnrfessionals  furnishing  items  and 
services  in  HHAa.  The  Report  of  the 
Committee  on  Energy  and  Commerce, 
House  of  Representatives  that 
accompanied  Public  Law  100-203  (HJl. 
Rep.  No.  391. 100th  Congress.  1st  Session 
415  (1987)),  states  that— 

The  Committee  intends  such  standards  and 
principles  to  inchide  those  that  are  applfa»l>le 
to  the  delivery  of  professional  servicet  in  a 
home  healdicars  setting,  as  well  as  the  more 
general  standards  and  prindi^es  with  which 
a  member  of  a  particular  healdi  profession  is 
expected  to  comply. 


F.  Deletion  of  Addenda  to  §  406.1221(d) 

We  have  deleted  from  the  appendix  to 
the  home  health  conditions  of 
participation,  the  addencLa  to 
9  405.1221(d)  that  identifies  specific 
State  requirements  that  States  had 
imposed  upon  HHAs  as  Federal 
conditions  of  participation  because  they 
were  considered  to  be  higher  than  the 
Federal  requirements.  This  appendbc  is 
being  deleted  because  section  18ei(a)(2) 
of  the  Act  as  amended  by  Public  Law 
100-203,  requires  that  HHAs  corapfy 
with  all  applicable  Federal,  State,  and 
local  laws  and  regulations.  We  believe 
that  the  specified  State  requirements 
contained  in  the  appendix  are  all 
requirements  of  Sute  or  local  laws  and 
regulations  that  apply  to  HHAs. 
Therefore,  section  1891(a)(2)  of  the  Act 
as  amended  by  Public  Law  100-203, 
requires  that  the  more  stringent 
requirements  contained  in  die  appendix 
(as  well  as  applicable  State  or  local 
laws  and  regulations  that  have  not  been 
published  in  the  appendix)  must  be  met 
by  HHAs  so  that  they  can  be  certified  to 
participate  in  the  Medicare  program. 
Hence,  there  is  no  need  to  publish  them 
in  an  appendix  to  the  conditions  of 
participation. 

IV.  Reductioa  in  Infonnatioo  CoDectkm 
and  Recordkeeping  Requitementa 

A.  Background 

Regulations  at  5  CFR  132ai4 
implement  the  requirement  of  the 
Paperwork  Reduction  Act  of  1960  (44 
U.S.C  3504(h))  that  authorizes  the  Office 
of  Management  and  Budget  (OMB)  to 
review  all  information  collection  and 
recordkeeping  requirements  in  Federal 
regulations.  On  December  31. 1986.  we 
published  a  proposed  rule  (51 FR  47286) 
that  responded  to  OMFs  request  for 
changes  to  reduce  or  simplify 
recordkeeping  requirements  within  the 
conditions  of  participation  for  HHAs. 
independent  laboratories,  providers  of 
outpatient  physical  therapy,  physical 
therapists  in  independent  practice,  and 
providers  of  outpatient  speech  therapy. 
The  proposed  rule  also  solicits  public 
ccmuaents  on  those  changes  as  well  as 
on  all  recordkeeping  requirements 
contained  in  42  CFR  part  405,  subparts 
L.  M,  and  O. 

B.  Analysis  of  Comments  Received  on 
December  31, 1986  Proposed  Rule 

Each  condition  of  participation  and 
standard  identified  bi  the  proposed  rule 
containa  requirements  otiier  &an  the 
paperwork  burden  reduction 
requirements  on  which  Aie  proposed 
rule  was  based.  There  were  many 
comments  regarding  isanes  that  were 
not  related  to  redudng  the  paperworic 


burden  requirements.  While  we  have 
taken  these  other  comments  under 
advisement  we  have  not  adopted  them 
in  this  final  rule,  nor  have  we  responded 
to  them  in  this  preamble.  We  are  unable 
to  adopt  the  commenters'  suggestions  on 
requirements  other  dian  those  that  we 
spedfkally  addressed  in  the  proposed 
rule  because  to  do  so  would  be  to  adopt 
them  without  providing  an  opportunity 
for  public  comment  We  will,  however, 
consider  the  recommendations  of  the 
commenters  before  proposing  future 
changes  to  the  conditions  of 
participation. 

Concerning  the  reduction  of 
information  collection  and 
recordkeeping  requirements  for  the 
conditions  of  participation  for  HHAa. 
we  received  comments  from  60 
commenters,  which  included 
professional  organizations  and 
associations,  FQiAs,  physical  therapiats, 
rehabilitation  agencies,  public  health 
departments.  State  governmental 
agencies,  nxuversities,  and  private 
individuals.  We  have  summarized  l>elow 
the  major  provisions  of  the  proposed 
rule  that  relate  to  the  conditions  of 
partidpatioa  for  HHAs  and  for  which 
comments  were  received.  A  summcuy  of 
those  comments  and  our  responses 
follow  an  explanation  of  each  provision. 

1.  Condition  of  participation: 
Organization,  services,  admiitistration — 
Standard:  Persoimel  policies  and 
records  (9  405.1221(e)). 

Section  405.1221(e)  requires  that  HHA 
personnel  records  include  current  job 
descriptions,  qualifications,  evidence  of 
licensure  (if  applicable),  performance 
evaluations,  and  health  examinations. 
We  proposed  to  revise  these 
requirements  to  require  that  HHA 
persoimel  records  retain  only 
qualifications  and  evidence  of  State 
licensure  (if  applicable). 

Comments:  —-Many  commenters 
supported  the  reduction  of  this 
information,  however  other  commenters 
objected  to  this  reduction.  Those  who 
objected  stated  that  elimination  of  these 
requirements  would  minimize  an  HHA's 
control  over  individuals  who  furnished 
services  under  arrangements  with  an 
HHA.  They  indicated  that  tiie 
elimination  of  these  requirements  would 
result  in  the  use  of  less  qualified 
personnel  and  that  patient  outcomes 
could  suffer  as  a  result  Commenters 
also  stated  that  evidence  of  health 
examinations  is  important  to  increasing 
the  likelihood  that  persons  furnishing 
home  health  care  are  free  from  disease 
that  could  be  omununicated  to  patients. 

Response:  We  have  decided  to  revise 
the  current  requirements  as  we  had 
proposed.  We  expect  that  the  emphasis 
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of  botbiiUAsflnd  smveyenMEiUibe^Mi 
the  outcQme.of;pati8at  GB19,  i^lMr<dMm 
onihe  content  of.paEUHinal  files.  JUema 
rR9niring.ihat  pfl'-wnnal  xtcordsinf^ide 
Qi^y  4ualificakiQ0B;andiicenMiBe 
inf onnation  "because  Me  Jbelie  w  ihot 
on|yihaaexecord8  dixBCtJy  inytact-die 
quuityxiljiatient  oace. 
2.  ^ndition  ofjtaiticfpatiaa: 

Standard:  Tenonnd  under  JiouxlBr -or  per 
visit  oontractsU  40&J22Xffi). 

SeCfian-105.12ZI(Q(13  specifies  ihat..if 
personnd  under  liouily  or  per  ^f{t 
contract  are  usedliy  anTIIIA.  a  wxttten 
contract  mnst  exist  between  the  two 
parties  that  designates  deafly: 

(i)  That  jiatientB  are  accepted  tor  care 
only  by  ils  primaiy  ffflA; 

(H)*nre'ierviuusiliatare'to'be 
provided: 

(fH)The  need  to  cuuTufm  to^ 
applicable  agerniy  pOUdaeinchrdttB 
pflnMnel^uHifncatioM; 

(i^  ^Hie  leepoRribffitytfor      ' 
participM^glR'deviAatihigiAani'dF 
treatuieM; 

■  ('•'J  iHB  vmimr  in  ^Mnh'ser  v  ites  wfil 
be  cenMDed,  iseordinMed,  anl 
evaluMed%11ie'priaMiQr  ffiWc 

(vt)  The  fioaedans^er'eabiniWng 
dlininil«nd  progress  <n«tee,«diedt8h)g 
of  visits,  v«>io<lic<pafierit«v«ilaetion; 
and 

(vii)  ThetpraoedantiaridetenniBing 
obaigBB  VBd  pBSBiedt. 

Section'«M22iffa)«peaifiae  the 
requirements  to  beBBt%jBiHiA4Mt 


withieiiBMwr'eptftyi  Jipecifiia^^idiBie 

HHA  And  anntinr  entity  itet  BBetstffaB 
requiiwewteofl  tOukaUAi^^^ 
section  1861(wO<tf  tfaeActr 
pny  reviiienBitoithei 

(  405.1221(fHia  ako  1 

the  contracts  betxwBen«niaiAatidan 
entity  that  providesaervioeBian  heiatf 
of  the  IillJrt  inidni  iiiiiimpiiiiinnis  in 

accordance  «ritfasealisnJaatM(99^ 
theAot 

WeotfopasBd  toJ9Mtaei-«aB.C2Ei(9iby 

raiBMiag  the>e)giliait  OBBtteotuel 

reqajnmeBts.  such  sm  tfae.deaipMrtianiaf 

the  praoadures  lBr<Bubmiaian«f  cliniBai 

recocds.«id  the>mBnaerin«^iiohte 

services  would  hecontaeUed, 

-**-^'"'^*rd  nnd  tnrahiBtnd*ifl"<*y^ 

agency.  Weipemiaaad  teie^uiiBihBt 

personael  juideroontnotbe  ibeld 

accountable  far  jnedtiagithe  eame 

agency  jequinmentsas«BkuiBd 

pecae^nal«s  eetlapthiiB«iApflBt  A. 

r-jiiastiid  that  wr  rielnf  aiy 
spedfifiatioiisiBrAaae-aaalnatB.  •Otter 
commantsEB  jeguealed  4httt  «M  aai 
1 405a221,a)(a^Ml  beMueeinlfae 


cammantam'  opinioiiB,  it  is  essnttitf  1  ftiot 
a  contract  address  lie  mamnftr  in  which 
care  is  controlled.  caotdinAted,.and 
evaluated  since  the  conttect  provisions 
apply  io  services  provided  under 
arrangements  with  another  entity.  -Other 
oommenters  iyipaaed  «fbe  requirement  at 
§  405.122I(n^](vu]  ^t  ihe  contracts 
address  'Ipnjcedures  for  .determining 
chafes  andxeimbuisemeiit".  Jlnother 
commenteriilyectedio  ihe  requirement 
inf  905  J2ZI{FI(linuJ]  that  ihe  persannel 
conform  io  allaHiliaBble^ency 
penonnfQ  jaolkiies,  because  'the 
commenter  believes  itisi)&en  difficult 

to  do. 80.  Aaoffaer  P-n|nm«»ntf>r 

recommended  that  ste  consult  with  the 
D^artment  xiTLabor  and  the  Intenaal 
Revenue  'Semoae  {IS£)  io  Avsid  xonfliot 
with  Jabor  laws  aindIRS  laws  for 
contract  wodcer8.iUew.ever,  &is 
commenter  did  not  .ttieci^dny  conflicts 
caused  by  these  regidations. 

Re^onee:  Upon  raoonttderation,  we 
haveinot  rembvedvaiiy  ol.die  contract 
requirements  between  an^IfilA^and 
personn^  paidxm  aperbonrorperidsit 
basis  T3k  4IB.12ZlXf))  ind  between  an 
HHAand enitifiBs-ihat  furnish  services 
under  •arrangements  no  behalf  of  an 
HHA  n  405.1221(hl  ftrough  its  jefeience 
to  S  405.1221(f)(l]).  We  chose  not  to 
elnniDBte  ihase  pe^ukuments-vs  «  reeuh 
of  the  QCstndjrof  barae  incOtfa  «de 
services  described  eariier.  This.stndy 
revealed  widespreadproblems  in  the 
provision  ^beme<h8Eflft  aide-servioes, 
and  fouBd«-Bigidfionffly 
dispnipevtienerte^hve'^  theprdbbgns 
wtflilhe  «eF^oeB*(ff%oine  hecMi  -aides 
who  ^jjnWh^sepwioeii  under  an 
arrangenwnt^betwoeii  «n  1WA  and 
aneOiervRfity. 

The  1— rt  fe'equwlUy  wiouning 
pnbiemietdnitnniebBcMi-Bides^whD 
are  nntflnqph^eeB^rf-an  TlffiV  4e  mm. 
perform  all  of  the  tarfis  ^ttiat  a  phytioien 
ordais  ite  vides  is  iperfsnn.  tSfE  found 
that.dR.aqpBiwisifm^1heee«ideB,  in 
pariicalBr,  isinadeqatfte,  and  tt»t 
pa  tiants  ane  Ji0t  lUkekr  ie -woowBT  <aB 
quinUymraaaHyswiieyg^ht  bad  Are 
senrinee  nrdend'beai  famished. 
Clearly,  ttfaeEeaaetweakneBBeste  the 
prnHMiBnigf  iheaue  iwahfa  -wde  Bennces 
that  impact  advBsely  lupon  ptftiertt  oare. 
Weifadieue  that  dsMing  these  ■aspeots 
of  the  required  content  of  these 
contracts  that  address  most  apecifically 
patient  care.'(such  asihexantroL 
coordination,  and  evaluation  oT  care 
fumiehad  under  «oitfradt«ndidie 
sukHuasianidfalUiHC^  reoefd 
inf oeHttinQneiU  eineuiibgte  ^nee 
weaknessesi  Iwa.  <».<OIC  efhidylbuHd 
that  iha  iiiieMaiaa  iMMlKpslieA'oaK 
occu^dbeoanwKffciBdniuiitL  uiiHiiJt. 
and  JBMrti  iiuirti  ei>es<liiiHllea'afnd 
eve' 


contract.  Therefore,  we  we  Ttftaiidng -the 
ovrerit  Teqaireraents  li^Kfle  ive -seiric 
wa^to  TCBotvetftte  prdVlems^itft'OIG 
identtfied  m¥iti  heme  lieiMi  aide 
services  prouidedimderctnitract. 

We-dorlrowever,  Tecqghizelhtftflie 
langw^  in5-4fl8.12£tflfpifvif).  WMch 
requires  'procedures  ^deternnniiif 
cbtuges  vnd  -reiniburaemeul"  could  be 
better  stated  as  "^payment  for  services 
fumtsbed  undeT°die  contract".  WMle 
tins  contract  requiremeitt  does  -not 
impaOt  apecifical^-on^  care 
fuiiiiiAieO,  ft -is  eesentiflAto  a 
determination  of  yfhi'Btitt  ftxt  serviues 
are  furiiished  anoer  wi  aiiaiigeuieiit  ifaat 
meets  the  requirement  of-section 
IseifwfClD  (^tbe  Act  fbm.  an 
arrai^ement  preiVides  *fltat  Medfcare 
paymeifttB  an'HHAisilBymentin'hdl 
for  flweennoee  fumiEhefl  nnder  fire 
cevttract. 

We -do -nOt^lieve'fliEitftis  necessary 
to  eoiwrit  f^fti  the  Peptfcf  tmetfl  dWjabor 
or  1^  Tegavdinglheir  la^  for  ''coiitract 
empni^wl  . Thecomn^ifter presented 
no  substanAiAleOa&itA-lkat  needs  to  >be 
reeoksd  ^'oensuttiiig^Mi  the 
DepBrtmeBt'dfLabpr'WBg. 

3.  Oontfflivn  x^'pafticiptttion: 
Organiza^en,  services,  athninitftrafion — 
Standard:  Coordination  of  paiient 
services-IS  «)5.IZ2I|gl). 

This  standard  jsquiiet  thBt;ttie 
clinifial-BBOOBd^si^ipaet  mx  tiHA's 
attempts  to  lesauce  «  free  enohai^  ^of 
informatien  UBangiaU  peiBsnnel 
fumisfaiBgaeniieeB.  We  prepoeedtnfly 
c)ar^4^B  changes  to'die^anguage  ^'fliis 
requirenrerit. 

^onmeotVlhjtX  commenters 
supported  our  jmiposal.  However,  xme 

rnmmantffr  aAoR  whether  thp 

requirenxDt  Miat  «11  jierSQnnel  whe 
fiunish  aervioee  maistaiii  liiaiaen  Id 
suppeet  Am  ^eotives  aflfae  pfam  ttf 
treatment  aiqpdiieditoaH^Mrviaee 
fumialied  by  an  ffflA  «r»oniy  te  these  tm 
the  <plsn'ot  treatment. 

ELesponse:  SetTtJon  WSnzm  requires 
that  the  plan  of  treatmeift  contain  flie 
serwBes  itet  an  tMAlaiiiafaes  to  a 
patient  duQngfte  period  CBvened  bylfae 
planof  treatment.  31ieiefBre,1he 
coordiimtioB  of  aenrioesBeqaind  fay 
S  405.a2n(^«iican«aB8B8  sffiaerrices 
fumiahed  by  an  SfilA  teia  petient 

Comment'Qa.t  'ATTieiiniitm  'wi^jyaind 
thatHCFAfami48B  pdedicannB 
medical  linfoiBatian  iuaa.  and  iqsdiae} 
be  sent  to  a  physician  smry  SO  ^ayaiin 
lieu  of  a  summary  ngMttt  on  a  patient's 
nnndifioni  wluchas.xefuiied  by 
§4Q6J2zi|g). 

JZaiVMBiae;  tiGRiLFoM4IBiiB  vsepand 
only  ier  Jiadioamf  ibemgLiaifes  '^^en  mn 
HMAiMUBWtefcane'fwoaw.Stfsnot 
completed  ordinarily  fonten-Wedicaie 
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patients,  as  is  the  summary  rep<Ml  that  is 
required  by  S  405.1221(g).  An  HHA  may, 
if  it  chooses,  use  a  completed  HCFA 
Form  486  as  the  summary  report  as  long 
as  it  summarizes  adequately  the 
patient's  condition.  However,  we  do  not 
believe  that  any  useful  purpose  would 
be  served  by  requiring  its  use  for  all 
patients  in  lieu  of  any  other  summary 
report  an  HHA  may  now  prepare  and 
send  to  physicians  every  60  days. 

Comment:  One  commenter  suggested 
that  we  revise  fi  405.1221(g)  to  require 
that  a  written  summary  report  of  a 
patient's  conditim  be  sent  to  a 
physician  no  less  frequently  than  every 
62  days,  rather  than  60  days  as  currendy 
required. 

Response:  We  have  revised  the 
regulation  to  permit  the  sulnnission  of 
the  summary  report  no  tess  oftoi  than 
every  62  days  (rather  than  every  60 
days)  to  conform  the  tkne&wDe  to  the 
revi^on  we  have  made  to  dw  frequency 
of  physician  review  (|  405.12Z3(b). 
redesignated  as  $464.16)  and  signature 
(S  405.1633)  on  the  plen  of  care. 

^.  O)adition  of  piuikipation: 
Organization,  services,  admbiistratiott— 
Standard:  Institutional  planning 
({  405.1221(1)). 

lliis  standard  requires  that  an  HHA 
conform  to  certain  broad  requirements 
relating  t& die  formulation  of  an  annual 
operating  budget  and  an  agency 
generated  three-year  capital  expenditure 
program  for  anticipated  expenditures 
that  exceed  a  set  dollar  amount  We 
proposed  to  increase  this  amount  from 
$100,000  to  $60a000  m  accordance  with 
sections  1122(g)  and  1861(z)  of  the  Act, 
as  amended  by  section  607  of  the  Social 
Security  Amendments  of  1983,  Pub.  L 
No.  98-21.  The  other  provisions  are 
required  explicitly  by  section  1861(z)  of 
the  Act  or  are  necessary  for  purposes  of 
determining  whether  the  threshdd 
amount  has  been  exceeded. 

Comment:  Commenters  supported  this 
statutory  diange. 

Response:  As  proposed,  we  have 
revised  §  405.1221(i)(2)  to  reflect  the 
increase  in  the  threshold  amount  from 
$100,000  to  $8oaooo. 

5.  Condition  of  participation: 
Acceptance  of  patients,  plan  of 
treatment,  medical  supervision — 
Standard:  Plan  of  treatment 
(S  405.1223(a)). 

This  standard  requires  that  care 
follow  a  plan  of  treatment  established 
and  reviewed  periodically  by  a 
physician,  and  defines  the  minimyTP 
content  of  the  plan  of  treatment  We 
proposed  to  retain  this  standard  without 
change.  However,  we  requested 
comments  on  the  continued  need  for 
these  requirements. 


As  explained  in  section  m.  D.  of  this 
preamble,  we  have  changed  the  term 
"plan  of  treatment"  to  '.'plan  of  care"  to 
comply  with  section  4021(b)  of  Pub.  L 
100-203. 

Comment  One  commenter 
recommended  that  when  speech  therapy 
services  are  furnished,  the  speech 
Uierapist  should  be  allowed  to  establish 
an  HHA  plan  of  treatment  without 
physician  consultation  or  approval. 

Response:  Section  1861(m)  of  the  Act 
requires  a  physician  to  establish  and 
periodicaUy  review  a  plan  of  care,  and 
section  1891(a)(4)  of  the  Act  requires 
HHAs  to  Include  in  their  clinical  records 
a  plan  of  care  as  required  under  section 
1861(m)(4)  of  the  Act.  Therefore,  die 
statute  requires  that  HHAs  have  a  plan 
of  care  that  is  established  and  approved 
by  a  physician  for  each  individual 
served  by  the  agency. 

Comment:  One  commenter  requested 
that  we  revise  {  4a5.122S(a)  to  permit  a 
physician  to  order  an  initial  assessment 
of  the  need  for  home  care  tltfough  a 
hospital  discharge  planner  or  the 
physician's  office  staff,  and  that  the  plan 
of  care  established  as  a  result  of  that 
initial  assessment  be  reviewed  by  the 
physidan  only  if  there  are  additions  or 
modifications  to  the  original  plan. 

Response:  Acceptance  of  «e 
commenter's  suggestion  would  violate 
secticm  1891(a)(4)  of  the  Act  that 
requires  a  plan  of  care,  establtehed  and 
reviewed  periodically  by  the  physician, 
be  included  in  the  patient's  clinical 
records. 

Comment'  One  commenter  believes 
that  the  inclusion  of  orders  for  specific 
procedures  and  modalities  of  therapy 
services  (specifically  amount  frequency, 
and  duration  of  these  services)  for  a 
period  of  60  days  is  inappropriate  since 
a  patient's  response  can  Vary  from  day 
to  day,  and  the  amount  frequency,  and 
duration  of  treatments  mav  need  to  be 
changed  more  frequenUy  man  eveiy  60 
days. 

Response:  We  beUeve  that  it  is 
iuHMrtant  to  patient  health  and  safety 
that  this  level  of  specificity  be  includied 
in  the  plan  of  care  so  that  anv 
professional  who  must  care  tot  the 
patient  is  aware  of  the  services  ordered 
by  the  physician  for  the  patient  While 
the  plan  of  care  must  be  reviewed  no 
less  than  every  62  days  (as  revised  by 
Uiese  regulations  at  §  405.1221(g)), 
health  professionals  are  encouraged  to 
contact  the  physician  to  acquire  changes 
in  orders  whenever  changes  appear 
appropriate  to  the  patient's  treatment 

Comment-  Several  commenters 
believe  that  a  physician  should  sign  only 
for  those  activities  within  the  plaq  of 
treatment  for  which  the  pJiysidan  is 
responsible.  One  commenter  mentioned 


spedfically  that  a  physidan  should  not 
he  responsible  for  a  nurse's  plan  of  care. 

Response:  We  believe  that  a 
physidan  is  responsible  for  all  services 
that  are  ordered  when  he  or  she 
approves  a  plan  of  care  in  the  same  way 
that  the  physidan  is  responsible  for  all 
services  he  or  she  orders  in  e  hospital  or 
in  a  skilled  nursing  fadlity.  An  HHA  t§ 
(and  always  has  been)  found  to  fa«  out 
of  compliance  with  these  regulations  if  it 
furnishes  any  care  that  is  not  induded  fai 
a  plan  of  care  that  a  physician  has 
established  and  approved. 

The  purpose  of  a  plan  of  care  is  to 
provide  the  information  essential  fen*  die 
proviaion  of  quality  care.  It  is  the  only 
care  plan  that  an  HHA  is  required  by 
these  regulations  to  keep,  and  Oi««fore, 
it  must  contain  sufficient  information  to 
permit  staff  who  are  not  familiar  with 
the  patient  to  provide  quaUty  care.  If  an 
HHA  desires  to  also  develop  a  "nurse's 
plan  of  care",  it  is  certaiidy  free  to  do  so 
to  the  degree  that  it  does  not  cause 
information  necessary  to  the  care  of  a 
patient  to  be  deleted  or  omitted  from  die 
plan  of  care  that  must  be  established 
and  reviewed  periodically  by  a 
physidan. 

6.  Condition  of  participation: 
Acceptance  of  patients,  plan  of 
treatment  medical  supervision — 
Standard:  Periodic  review  of  plan  of 
treatment  (|  4Q5.l223(b)). 

This  standard  requires  that  the  status 
of  each  patient  be  reviewed  no  less 
frequently  than  every  60  days  by  HHA 
staff  and  the  attending  physidan.  We 
proposed  to  retain  the  requirement  for 
physidan  and  HHA  staff  review,  but  to 
require  that  the  status  of  each  patient  be 
reviewed  no  less  frequentiy  than  every 
62  days  to  conform  this  requirement  to 
the  physidan  certification  requirement 
(1 405.1633). 

Comments:  Many  commenters 
supported  the  proposed  conforming 
change.  One  commenter  requested  that 
die  requirement  for  periodic  physidan 
review  of  die  plan  of  trea  traent  be , 
eliminated  because  the  physidan  must 
also  sign  a  physidan  certification  every 
two  months  and  receive  a  summary 
report  every  60  days.  Another 
commenter  suggested  that  we  require 
that  an  HHA  provide  the  physician  who 
signed  the  plan  fA  care  with  a  summary 
report  of  a  patient's  condition  no  less 
frequentiy  than  every  62  days  also,  to 
conform  it  to  the  physidan  certification, 
and  plan  of  care  signature  requirements. 

Response:  We  have  retaincKl  Uie 
requirement  for  the  physidan  review, 
and  signature  on  the  plan  of  care 
because,  as  we  have  explained  with 
respect  to  the  initial  physidan  plan  of 
care  signature,  we  believe  it  is 
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necessary  to  ensure  patient  lietitth  anfl 
safety ,  imd  "we 'btitieve  Ifaal  it  is 
necessaryto'hmjlement  section 
18n(a)ff)-af  (he  Atft.  -wfaidi  Tiiuuiyorrftes 
section  lBW(m)-Df 'ftreActljy  reference. 
MB  'proposeo.  "we  levined  "the  °  tiin^EtBine 
to  ivQuire  ittH  'the  review  iie  coBijAeted 
ire  ten  frequently  Ihon -every  B2  Asys 
(§405:iB9fb)).  Moreover, -we  liave 
adopted  (he-eoggesfion'tfatft  a  siuiuiiary 
reporf*fliat  on  >WA -sends  to  a  physician 
be'eerttnolesB  fregneittlylhan  every  92 
days  (|<40S.<I2»(g)).  We^Keve'that 
conforming  these  timrffownes  to -one 
another  will  be  less  xtonfustng  to  HFIAs 
and  Medioaffe  State  ^iDveyors  end  'wxsn 
effmieiit. 

7.  lOottdiiion  df  participation:  SkiDeO 
nineingvetvioe— 4ltondard:  Duties 'dfihe 
regiatflradiniDseiff  <4DS:iza9(e01  «nd 
Standard:  DutieB'Of 'the  lioensed 
p»cticBl  nune  i(f  4eSJIlZZ*(b|). 

These  standards'detcribeihediities'of 
registeied  nurees  ptMs)«nd  lioensed 
practiaal-naEses  (UMs)  rintluding  then- 
responaifaUitieB  to  prepare  olinioal  notes 
and  pngiBflB  notes.  We  did  ncrt  propose 
to  revise  <fbe  ira]oireinent8  wgardii^ 
clinical  notes  and  progms  notes  since 
we  believe  that  these  rftquirements  are 
consistent  with  accepted  prabissronal 
standardS'Of  ijractice  €tiid  therefore 
should  not  be  burdeneame. 

CommenL-'CoaaoBniBTB  agreed  tiiat 
the  writing  of  clinical  nota^and  pragras 
notes  «re  eocepted  proiessional 
respoosibilitiee  of  <RNfl  and  LPNs.  The 
other  rcomments  on  this -section 
addrosed  issuae  that  wetdidinotoraiae  in 
theiprqpoaed  rule -and  to  which  we -are 
not  FsspondJog  in  this  iiDcd  mile. 

Me^ponae:  Weda&ve  notxevifled  the 
regulatioDS  with  respect  to  J(N  -ondiilN 
completion  of  clinical  notes  and 
progress  notes. 

8.  Condition  of  participatiom — 
Therapy  sendces-^taadatd: 
Supervision  of  pbysiceil  thecfy]^ 
assistant  And  occupational  iharepy 
assistant  (J  406.1225(aU. 

This  section  sets  lordi  ataadaidsior 
the  preparation  nf  clinical  and  ptogEcas 
notes  "by, pity  sioal  ther^y  assistants  and 
occupational  therapy  aasistaitts.lK'e 
proposed  no  chai^ges  to  the.ai4perviBion 
standard  because  welielieve  that  the 
requirements  are  consistent  wiih 
accepted  prcfessionsLl  standards  iif 
practice  and  that,  therefore,  virtually jio 
recordkeeping  'burden  Is  iny)aied. 
However,  weTequeMefi  comments  xm  it 

Vomment:  'Commentsrs^nsrally  did 
mAxJbjectlolhe.requiremeitts  regardii)g 
the  couifflirtiun  jS.  dUteal  andprqgrBSs 
notes  "by  jjhysicril  fter^py  asditants  and 
occupational  thsrHBy  aBsKtadts-Tlie 
other  -comments  vdflresaed  aqiedts  of 
the  secliuR  IfaKt'weBB  not  flie.sul}}et{t  df 
the  proposed  nile. 


Tieaponsei'V^B  !ha*c  xetained  without 
change  the  j^quiiements  with  regard  .to 
ctinicail  and  ptogcesajuites. 

I.  "Condition  oT  participation:  Medical 
social  services  (.S  405.1226). 

This  section  conteiins  requitements 
regarding  medical  socifQ  worker  and 
medicail  social  wo^  assistant 
completion  of  clinical  and  progress 
notes  on  (he  jiatient's  condition  and 
assisting  in  the  development  of  the, plan 
of  treatmenL'We  prcfuwed  Jio  specific 
changes  to  these  requirements  because 
we  believe  that  (he  requirements  for 
completion  oJ  clinical  Jiotes  and 
progress  notes  are  consistent  with 
accepted  .professional  standards  for 
medical  social  work  and  therefaie 
impose  no  recordkeeping  burden. 

Comment:  Commenters  did  not 
oppose  (he  current  rtquirements 
regarding  soxual  woiker  and  social  work 
assistant  con>pletion  oT j)rogress  and 
clinicaljiotes.The  oflier  comments  on 
this  section  addressed  issues  that  we 
did  not  raise  in  the  proposed  rule  and  to 
which  we  are  Jiot  re^ondiog  in  thi 
final  rule. 

Response:^ e  have  retained  without 
change  the  requirements  with  regard  to 
clinical  and  progress  notes. 

9.  Condition  of  participation:  Clinical 
records  (§40.5.1228). 

This  section  contains  specific 
requirements  for  maintaining,  retaining, 
and  protecting  cliniCBl  records  for  every 
patient  receiving  services  from  an  HHA. 
We  proposed  to  keep  the  current 
requirements,  but  to  jnake  a  technical 
change  to  the  existiqg  language  of  the 
regulation. 

Comment:  Several  aommenters 
suggested  requirements  i)eyand  those 
imposed  by  the  current  re^ilations  that 
the  commenters  -believe  are  necessary  to 
ensure  patient  health  '^"'^  safety. 

Res/Jonse.-'We  are  notjnakiqg  nhangps 
other  than  the  proposed  technical 
change.  "We  will  consider  (he 
commenters'  suggestions  before  we 
propose  future  luleniaking. 

^JbiTiine/it- Several  conunanteis 
objected  to  the  lequirement  that  clinical 
notes  be  kept  on  all  patients.  They 
requested  fhat  we  rauise  fi  4054228 
(redesignated  as  §  4t4.4B)  tojequire^at 
these  notes  be  maintained  nulylor 
Medicare  .patients. 

Aespofise/Htteiiaiejiolaxxeiited  this 
comment  Section  iaB)(a]  ^  ^  -2U:t 
requires  that  in  order  to  Ibe  considered 
an  "mhA",  an  entity  jnust  mnintnin 
clinical  records  on  its  patients.  As  Mtith 
other  conditions  dT  paiiticipation.  this 
requixemeatis  aotlimitedioJ^fladicaEe 
patiaat8.!hutjBfher40HiIiM4o.aIl 
patients  aari  miistbt  metibe£Bie.an 
HUA  oan  lie  factififlfl  to  participate  in 
the'Medicare  program.  The  clinical  ndte 


is  the  BBMt  essential  «leaieBtiof  a 
patient's  olnucad  leoerds^inae  it 
deaciibes  thesamaaBS-fiiinishedito  the 
patient,  the  patient'j  se^fKUMe  to 
treataientdDd<ouFrflnt«tBEtDS.  lUs 
infionDAtion  is-esseittial  to  ensure  the 
quality  of  Ihe  care  beiag lumisked  by  an 
HHA. 

Com/neal.- .Several  cammedters 
requested  ithatwteolad^  that  the  terms 
"pipgress  Botes"  and  "clinical  Jiotes" 
are  identical  and  majr  -be  oised 
interchangeably. 

Response:  We  have  JMit  made  this 
change  because,  as  defiaed  in  the 
conditions  of  partnapation  at  $  405.1202 
(redesignated  as  §  4d4.2|.  clinic&i  notes 
and  progress  notes  differ.  A  chnicai  note 
must  bepBC^>aredlor«ach  v>»nt  to  a 
patient  on  the  date  of  the  viHit.  and  must 
include  a  description  otfaigntt  and 
syn^itoms,  treatment  and  or  drug  given, 
the  .patient's  reaction  and  any  changes 
in  the  patient  Is -physical  xu-temotumal 
condition.  Jn  contrast,  a  fprogress  note  is 
a  dated  written  notation  by  a  member  of 
the  health  team  that  summarizes  facts 
about  the  care  and  the  patient's 
response  over  a  'specified  :period  of  time. 
Thus,  the  progress  note  Is  a  siunmary  of 
the  clinical  notes  for  a  specific  period  of 
time. 

Com/nen/.- Commenters  objected  to 
the  requirement  that  medical  records  be 
retained  for  five  y>eerB  after  the  month 
that  the  applicable  cost  report  is  filed 
unless  State  lew  requires  that  they  be 
retained  ior  a  longer  peiiod  of  time.  One 
commeoter  suggested -thnt  the  retention 
period  be  j«duced  to  Ihiee  jears. 

Eteaponae:  We  have  kept  Ifae  current 
record  retention  requirement  because 
we  believe  that  retention  of  Ae  records 
for  this  ipemod  of  time.ismecesaary  to 
ensure  that  the  records  needed  -to  verify 
the  appispidateneas  of  Medicare 
payment  are  available.  The  clinical 
records  provide  :the  only  -evidence  thait 
an  HHA  furnished  services  -Jdr  wfaidi  it 
has  claimed  payment. 

HHte  do  not  submit  east  reports  to 
whioh  llie  .-services -relate  unfll  tthree 
months  after  the  year  iin~wfaidi  the 
services  were  faumishad  for  for  an 
additional  tthree  manthaJf  an  eKtonsian 
is  granted).  Moteowec  tke  sarwioes 
included  in  a  cost  E^artanqyiiavelieen 
furnished  in  the  last  three  onntlis  of  i&e 
previous  jreai.  Sinoe  thei^^eoal 
govBmmentaDayperfsDti  Bn«udit  ti 
agency  reoonfe  <aBi/  tirat  <imtil  thiiae 
years-a&MiaubiBJiMMi  tf  Ae  Boat  JBpcrt 
(or  latarif  AaieixwiMBeiof  {program 
baiuO,  .the  wcaids  OMBt  be  -reteiaad  iw 
at  least  foMryeaia-aad  nine —foi  after 
submiaiiBB«l«<flast.-tmMrt.  Othaiwiiec. 
there  woiUd  be  no  evidanaa«ftMMAoflal 
number  of  visits  furnished  and  of  the 
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number  of  visits  fumisbcd  tv  Medicaie 
patients  if  audit  of  the  source 
information  is  needed  to  settie  an 
HHA's  cost  report. 

Continent:  One  cuumeiitei  stated  mat 
nurses  shouni  be  able  to  carry  clinical 
records  with  them  when  visiting  a 
patient's  home  since  ptaetidng  withont 
them  is  ansefe  and  dapHcating  them  is 
expensive  and  burdensome.  Section 
405.122B(b)  (redemgnated  as  f  484.40) 
requires  diat  ciiaicri  leeoRis  be 
safeguarded  against  loss  at 
unantkorisBd  aae. 

Re^Kmse:  Medicare  regdations  do 
noA  prcrfnbrt  the  removal  of  diiBcal 
records  for  nae  by  a  narse  when 
furnishing  care.  Nevertbriesa,  an  HHA 
may  impose  policies  and  procedures  it 
believes  will  Mwure  that  dinical  records 
are  safeguarded  agAioat  loos  or 
unauthorized  use. 

10.  Conditioa  of  participation: 
Evaluation— Standard:  Polu^  and 
administrative  review  (S  405.1229(a)). 
This  standard  requires  an  HHA  to 
assess  the  overall  status  of  its  patient 
care  programs.  One  method  of  furthering 
this  evaluation  is  to  collect  patient  care 
and  related  data.  This  standard  suggests 
selected  data  that  an  HHA  mi^  find 
useful  in  the  course  of  its  evaluation. 
We  proposed  to  delete  the  detailed  list 
of  suggested  data  items  from  this  section 
because,  upon  reconsideration,  we 
betteve  that  an  HHA  should  have  tfie 
flexibility  to  tailor  the  data  collected  to 
its  imiqne  characteristics. 

Comment:  Some  commentera 
supported  this  proposed  cbangie.  Sereral 
commenters  opposed  this  proposed 
change.  One  commcnter  intficated  that 
the  entB«  hst  shoold  be  retained. 
Another  comnenter  requested  that  die 
infoiiaatioii  on  die  number  of  patient 
visits  made  by  an  HHA  and  the  records 
of  staff  time  be  retained  lliose  who 
suggested  &at  (ilia  information  be  kept 
were  coBGcmed  that  dtss  infanaafiOR 
would  not  be  avadabte  for  use  tai 
deterasning  apprtqiriate  MefiBcara 
paymcBl  if  tlicae  regoiations  did  not 
include  this  list.  The  odier  con— enfi  on 
this  section  addk-esaed 
(tid  not  adikoa  is  the 
to  which  wc  are  not 
final  rule. 

RstponsK  At  ptopotad,  wt  have 
deleted  tlK  bst  of  data  dmft  dm 
regulotiom  BURettad  be  odiecled.  Wa 
b^eve  Aat  an  HHA  it  aUe  It 
determiae  wUdh  data  c! 
fadiHateilt 
regidahont 
operatioi 

elininatiott  of  diis  litlivm  tbeaa 
regulationt,  ao  WiA  arill 
requirad.  ander  atparale  i 
authflri^.  lo  maiataiii  the  data 


iBddt 


to  be 


necessary  to  iwdjtliiatiste  the 
iirftBDatioB  on  its  Medicaie  caet  report 

11.  Coaditioa  ofpaiiit^jation: 
EvakatiBn— Standard  Oinical  record 
review  (ft  40S.1229b]). 

We  did  not  propoee  la  revlee  diis 
sadiBK  of  the  regeiatiaat  nor  did  wc 
receive  any  comMents.  However,  we 
kare  extended  the  period  that  may  be 
covered  bf  the  leiiim  of  ctiaical  reoordt 
froBL  60  days  to  62  days  to  cotrfoni  to 
the  changes  we  have  amde  with  respect 
to  the  freqaency  of  physician  review  of 
a  plan  of  care,  and  the  period  of  time  to 
be  covered  by  a  sommary  report  of  a 
patient's  eonditioo.  Since  we  are 
extending  the  period,  ratiier  than 
reducing  it  and  since  we  are  making  the 
change  to  conform  it  to  other 
reqiBreraenIt,  we  beheve  that  we  are 
reducing,  rather  than  adding  to  tlm 
burden  imposed  by  theee  regnlationt. 

B.  Regulation  Provisions  ■ 

1.  CondiHott  of  partkapaiion: 
Organizatiun,  services,  admiuistiatioii— 
Standard:  Coordination  of  patient 
services  (§  405.1221(g]). 

We  have  revised  i  40S.1221(g)  to 
permit  the  subniissLon  of  the  smnmary 
report  no  less  than  every  62  days  (radmr 
than  every  60  days)  to  confonn  the 
timeframe  to  the  revisicm  we  have  made 
to  the  freqoency  of  physioan  review 
(S  405.12^b)  and  m^aature  (|  40SJ633) 
on  the  |rian  erf  care. 

2.  Coadition  of  paiticipatioa: 
OrganizatiKm,  services,  administratian — 
Standard:  faistitutional  planning 

(§  405Ll221(i)). 

We  have  rented  1 405  J221(i)(^  to 
leDect  be  increase  in  the  threahotd 
amoairt  (for  anticipated  expenditses 
within  an  agency's  generated  three-year 
capital  expenditve  pro-am]  &ao 
$100,000  to  teooooa 

3.  Condition  of  paiticipatioa: 
Aooeptance  of  padcnta,  idaa  of 
treatment  medical  sopervision— 
Standard:  nan  of  treatment 
(§4eU223(a}). 

We  have  chtmgcd  the  term  "plan  of 
treatnwBt"  to  read  "plan  of  care"  to 
comply  wtth  section  40Z1  of  PaUic  Law 
100^109. 

4.  Ctmditioit  of  participation: 
Acceptance  of  patientt,  |4aa  of 
treatment  medical  supervision- 
Standard  Beriodic  review  of  |du  of 
treatiient  (|  40S.1223(b)). 

We  letaiaed  dm  reijiriiumet  for 
phyikimind  MIA  rtaff  review,  wilb 
one  rhtnp  The  ttalut  of  eadi  patient 
mutt  berevieiwBd  no  lets  freqeaaitly 
th—  gray  fltt  days  (lafci  tha«  m  dayt) 
to  confarm  thii  requiremaat  to  dw 
phyaicia 
(S  405.1633). 


5.  Comhtion  of  parttctpattmc 
Evaluation — Standard:  Policy  and 
adninittralive  review  (f  405.1229(8]'). 

We  have  deleted  the  fist  of  selected 
data  that  an  HHA  mi^  find  useful  hi 
the  comve  of  evahiating  its  prtient  care 
programs. 

6.  Condition  of  participation: 
Evaluation— Standard:  Clinical  record 
review  CI  405 A229(b)). 

We  extended  the  period  that  nwy  be 
covered  l^r  the  review  of  cliniGal  records 
from  60  days  to  62  days  to  conform  to 
the  changes  we  have  made  with  respect 
to  the  freqaeacj  of  pl^tician  review  of 
a  plan  of  care,  and  the  period  tA  time  to 
be  covered  by  a  aaauaary  report  of  a  * 
patient's  condition. 

V.  Regulatory  fanpact  Statement 

A.  Executive  Order  12291 

Executive  Order  12231  (E.0. 12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.O.  criteria 
for  a  "major  rule";  that  is,  that  will  be 
likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  '"'Hinn  or  more: 

•  A  major  increase  in  cobts  or  price* 
for  consumers,  individual  industries. 
Federal,  Slate,  or  local  govemBent 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markett. 

This  final  rule  hnplenients  section 
18Bl(oX6)  of  the  Act.  as  amended  by 
section  4(»lfb)  of  Public  Law  100-203; 
section  1891(a)  of  the  Act,  as  added  by 
section  4021(b)  of  PobHc  Law  10t>-203; 
and  certain  changes  in  recordkeeping 
requirements  that  had  been  previously 
proposed  on  December  31, 1986  fSlFR 
47266).  As  described  in  section  I  of  this 
document,  section  4021(b)  of  Pablic  Law 
100-203  requires  that  an  FSiA  meet  the 
following  conditians: 

•  Protect  and  promote  die  rights  of 
each  individual  under  its  care. 

•  Notify  the  State  entity  respoBsibla 
for  the  liceating  cr  certificatioB  af  tlie 
agency  oi  a  chMge  in  ownership,  and 
managemcBi  of  the  ageaq^. 

•  After  December  3LlBil.  ate  as  a 
home  htahh  aide  only  iBdividBait  who 
have  batn  dttetmiBad  to  be  ( 
to! 
healdii 

•  Ute  faidlvldaalt  *tt  meet  i 
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medical  equipment  when  furnishing 
services. 

•  Include  an  individual's  plan  of  care 
required  under  section  1861  (m)  of  the 
Act  as  part  of  the  individual's  clinical 
records  described  in  section  1861(o)(3] 
of  the  Act  (currently  appears  as  a 
condition  of  participation  in  42  CFR 
4015.1228). 

•  Operate  and  fiimisfa  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws  end  regulations 
(including  the  requirements  of  section 
1124  of  the.  Act)  and  with  accepted 
proiesfional  standards  and  principles 
that  apply  to  professionals  furnishing 
services  in  an  HHA  (currently  appears 
as  a  condition  of  participation  in  42  CFR 
405.1220). 

With  the  exception  of  those 
regulations  implementing  section 
1801(8)(3)  of  the  Act  that  require  the 
Secretary  to  establish  minimnni 
standards  of  competency  for  home 
health  aides  who  are  providing  services 
to  Medicare  patients  either  imder 
contract  to  an  HHA  or  are  employed 
directly  by  an  HHA  we  believe  that  the 
other  provisions  of  this  rule  that  are 
required  by  section  4021(b}  of  Public 
Law  160-203  are  kigely  conforming 
changes  to  the  statute.  In  those 
instances  in  vdiich  our  regulations  go 
beyond  a  strict  readii^  of  ^e  statute  in 
hnplementfau  the  patients' rights 
provisiMs  oxthe  Act  we  believe  the 
regulations  serve  to  clarify  the  intent  of 
Congress  by  specifying  procedures  to  be 
followed  in  implementing  the  law.  The 
discretion  we  have  exercised  in 
detailing  techniccd  requirements,  we 
believe,  will  not  impose  a  significant 
burden  on  HHAs.  We  do  recognize  that 
the  provisions  requiring  HHAs  to  protect 
Medicare  patients  rights  may  impose 
some  additional  costs  on  those  HHAs 
that  do  not  already  have  such  policies. 
However,  we  view  these  effects  as 
resulting  from  the  statute  radier  than 
from  this  rule. 

With  respect  to  the  changes  in 
recordkeeplm  requirements  that  we 
proposed  in  the  Decemb^  31.  IdOO 
Fadenl  Reglstar  and  which  are  being 
implemented  by  this  rule  we  consider 
the  chuiges  tote  minor  and  believe 
they  will  have  Httle  effect  on  the 
operations  of  HHAs. 

Section  1891(a)(3)  of  the  Act.  requiring 
the  establishment  of  competency  and 
training  standards  for  home  healtii 
aides,  {^ves  the  Secretary  broad  latitude 
in  specifying  competency  standards  and 
curricula  for  training  aides.  We  expect 
that  most  home  health  aides  currently 
employed  by  HHAs  will  achieve  the 
required  level  of  competency  throujph 
their  work  experience  by  the  time  the 
new  standards  become  effective.  Thus, 


we  do  not  expect  that  most  aides 
currently  working  in  HHAs  will  require 
formal  training  to  meet  the  competency 
standards,  and  as  a  result  the  cost  of 
training  the  present  work  force  of  HHA 
aides  should  be  minimal. 

It  should  be  noted  that  several  States 
already  have  some  fraining  and 
certification  requirements  as  a  condition 
of  employment  for  home  health  aides. 
Although  we  cannot  determine  whether 
the  training  requirements  in  these  States 
are  sufficient  to  meet  the  competency 
standards  being  promulgated  under  this 
rule,  we  expect  that  HHAs  operating  in 
these  States  have  alteady  adjusted  tiieir 
operations  to  meet  the  State 
requirements.  Furthermore,  we  are 
aware  that  some  States  have  legislation 
pending  that  would  require  home  health 
aide  competency  certification  as  a 
condition  of  licensing  HHAs.  Thus,  we 
do  not  expect  this  rule  to  have  a 
significant  effect  on  HHAs  operating  in 
those  States  that  either  abeady  require 
aide  training  and  certification  or  will 
promulgate  such  standards  in  the  near 
future. 

Moreover,  the  renewed  emphasis  on 
HHA  accreditation  by  the  National 
League  of  Nurses  under  its  long-standing 
program,  and  tlie  recent  adc^tion  by  the 
Joint  Commission  ofl  Accreditation  of 
Healthcare  Organizations  (JCAHO)  of 
new  standards  for  the  accreditation  of 
home  health  care  providere  will,  we 
believe,  encourage  many  HHAs  to  adopt 
voltmtarily  many  of  the  provisions  set 
forth  in  this  rule.  In  addition,  many 
HHAs  use  the  National  Homecaring 
Council's  model  ciuriculum  and 
evaluation  program  for  home  health  aide 
training  and  evaluation.  This  program 
also  contains  many  of  the  elements  of 
these  regulations.  We  believe  that 
voluntary  compliance  witii  these 
industry  standards  will  reduce 
sigi^canUy  the  impact  of  these  Federal 
relations  on  most  HHAs.  We 
anticipate  that  most  HHAs  will  seek  to 
comply  with  private  industry  standards 
to  ensure  that  they  are  not  placed  at  a 
competitive  disadvantage.  Therefore, 
these  Federal  regulations  will- affect 
most  agencies  only  lo  the  bmited  extent 
that  die  requirements  of  die  Federal 
regulations  exceed  tfiose  of  die  private 
standards. 

In  conclusion,  for  all  the  reasons 
discussed  above,  we  believe  that  the 
overall  effect  of  this  rule  will  be  small. 
We  do  not  expect  this  rule  to  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  nor  do  we  expect  it  to 
meet  any  of  the  other  criteria  of  a  mafor 
rule  under  E.0. 12291.  Therefore  we 
have  not  prepared  a  regulatory  impact 
analysis. 


B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  Uum«h  612)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA.  all 
HHAs  are  treated  as  small  entities. 

For  the  reasons  outlined  in  our 
discussion  of  E.0. 12291,  we  do  not 
expect  HHAs  to  experience  significant 
adverse  effects  from  thte  rule.  Ilierefore, 
we  have  determined,  and  the  Secretary 
certifies  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  HHAs. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prq)are  a  negulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  tl^  operations  of  a 
substantial  numbn  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA  For  purposes  of  section 
1102(b)  of  the  Act  we  define  a  small 
rural  hospital  as  a  hospital  with  fewer 
than  50  beds  located  outside  of  a 
Metropditan  Stati8ti(»I  Area. 

We  are  not  preparing  a  rural  impact 
statement  since  we  have  determined, 
and  the  Secretary  certifies  that  this  final 
rule  will  not  have  a  significant  economic 
impact  cm  the  operations  of  a 
substantial  number  of  small  rural 
hospitals. 

VI.  Waiver  of  Proposed  Rulemaking 

Section  4039^)  of  Public  Law  100-203 
provides  that  unecessary,  we  may 
issue  regulations  to  implement  certain 
provisions  of  that  law,  including  the 
HHA  provisions  of  these  regulations  and 
other  Medicare  reforms,  on  an  interim 
final  basis.  Congress,  in  Public  Law  100- 
203,  charged  the  agency  with  developing 
and  implementing  several  si^iificant 
and  complex  payment  nSorm.  Congress 
recognized,  however,  that  the  agency 
may  not  be  able  both  td  develt^  the 
regulations  necessary  te  implement 
these  reforms  and  to  eng'a^  in  the  tiine- 
and  resource-cohsamlnf  process 
entafled  by  the  usual  notice  and 
comment  procedure  before  the  effective 
dates  which  it  prescribed.  Indeed,  in  the 
case  of  the  modifications  to  the  HHA 
conditions  of  participation  contained  in 
section  4021(b)  of  PubUe  Law  100-203 
(enacted  December  22, 1987),  Congress 
intended  for  the  Secretary  to  make  uise 
of  interim  final  rules  by  imposing,  in 
section  4021(c),  a  July  1, 1989  effective 
date  on  the  HHA  conditions  of 
participation  modifications.  The  usual 
notice  and  comment  procedures  could 
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not  have  been  cop^ileted  in  the  tine 
allowed. 

The  Secretary  believes  it  necessary  to 
exercise  hie  optica,  Mader  sectioa 
4039(g>.  to  issue  these  provisions  as  aa 
interim  final  rule  in  wder  to  tHam 
HHAs  student  time  to  cobb^  the  new 
guideUaes,  whkk  statutorily  brfnti 
effective  on  July  1, 1989. 

Although  this  rule  is  beiog  issued  as 
an  interim  fmal  rule,  we  are  interested 
in  commei^  and  advice  legaidiBg 
changes  that  shotdd  be  Biade  to  this 
issuance.  Therefbre,  we  are  providBig  a 
60^y  coraoaeBt  period  fior  ptri>lic 
commeat 

Vn.  Response  to  CommeBts 

Because  of  the  large  number  of 
commwits  we  receive  on  nterin  final 
regulations,  we  cannot  acknowledge  or 
respond  to  them  individaally.  However. 
if  we  decide  to  change  the  regulations, 
we  win  publish  an  additional  recti  si 
Register  rule  and  respond  to  the  Ba|sr 
issues  in  the  preamble  to  that  tula.        " 

Vm.  CoUeeHaB  ofinfoimafieD 
RequbeuMirts 

Section  484.10  and  its  implementing 
patient  rights  notification  and  SS  484.12. 
484^14. 484.16. 484.18. 484J0. 48U2. 
484.34«  484.36, 484.48.  and  484.52  of  this 
rule  contain  information  collecfion 
requirements  ttiat  are  subject  to  OfBce 
of  Management  and  Budget  [OMB] 
approval  under  the  Paperw(HJc 
Reduction  Act  of  1980  (44  U.S.Q  3504.  et 
seq.).  These  requirements  will  not  be 
effective  until  0MB  approval  is 
received.  Organizations  and  incfividuals 
desfring  to  submit  comments  on  the 
information  collection  requirements 
should  ifirect  them  to  the  agency  official . 
whose  name  appears  in  the  "ADDMM" 
secti'on  of  this  preamble. 

List  af  avNacts  is  42  CPR  Past  4M 

Adinkiis  ti'uti  ve  practice  and 
procedure.  Health  facilities.  Health 
profiessions.  Home  heahh  agencies. 
Medicare.  Reporting  and  reconflceeping 
requirements. 

For  the  reasons  set  fbrtfi  in  (tie 
preamtrfe,  42  CFR  chapter  IV  is 
amended  as  set  £orth  below: 

A.  Part  405,  subpart  L  is  redesipmted 
as  Part  4M  and  revised  to  read  as 
follows: 

PAirr4t4-CONDfTR)MS  OF 
RMmCIPiltlON:  HOME  HEALTH 
AGENCIES 


•f 


lFWIbbI 


484JO 
rights. 

4M.12    OsadMaiofpwtiGipalira: 

Compliaaoe  wid>  Fadetii.  State,  aad 
local  laws,  diadonire  and  ownenfaip 
infernifltinn,  and  acc^ted  pnEetaioiial 
studards  and  priadptes. 

464.14    Condttton  of  participatknn 

Onanization,  ■errioes.  atiariuististluii. 

SSSbia    OuwDliofi  Ok  piirtiti^alioR  GfOHp  of 


484.1S 


medical  superviaion. 
t  v~~niPnlsMn9  of ' 

484.30    CondKion  of  participation:  Skilled 

nursing  terviees. 
484.32    Condition  of  partfcipatfoK  Tirerapy 

servioefl. 
484JM    Condftibn  of  parfldpefloir  Medical 

social  services. 
4843S   CoBdmoacfparfidpaaoBliDBe 

b—hfaaide  aei'uinfc 
484.38    CoBcbtiaa  ml  parttdpaa— :  QiMlifjiin 

to  6miah  cinipatiMl  physiad  thaspj  or 

■paarh  pathntegy  aawiaas> 
484.48   Condttion  of  paitiripation-  CUnicaL 

records. 
484.52    Condition  of  partidpatian: 

Evaluation  of  the  agency^  program. 
AutiRtrity:  Seca.  1M2. 1801. 1871  and  1891 
of  the  Social  Security  Act  (4Z  U.S.C.  130Z, 
1395X.  1395hh.  and  139Sbbb). 


Subpart 


84S41 

"niis  pdrt  ifiKMispIs  Aie  requirements 
of  sections  I88M0)  and  1891ia)  of  tiw 
Act  £or  HHA  aexvices  and  also  aels  foelk 
the  addition^  leqoiranents  csassdeBed 
necessary  to  ensaK  the  heakh  and 
safety  of  potieBts. 

S4S4J   Oaflomons. 

As  used  in  this  part,  uolesa  the 
context  iadicates  otherwise — "Bjlavn 
or  equivaiatt"  saeans  a  set  of  ndes 
adopted  by  an  HHA  Cor  govemiag  the 
agency's  operstian. 

^'Branch  officef'  iKans  a  location  or 
site  from  which  a  home  health  agency 
provides  services  wtthia  a  partk»  of  the 
total  geographic  area  served  by  the 
pareitf  agency.  The  braach  office  is  part 
of  the  home  health  agency  ead  is 
located  sirffide^y  doae  to  ahue 
administration,  supervisioii.  and 
services  io  a  ssanneT  that  readeis  it 
uimecessary  for  the  btancb 
independently  to  oiect  the  conditions  of 
participation  as  a  home  health  agency. 

"Cicflfca/jroie"'Bieans  a  notation  of  a 
ooBlaol  with  a  paticBt  tint  is  wriltea 
and  dated  by  a  BMabcr  of  die  health 
,  and  dHA  describes  sigas  and 


"HHA  "  alanris  fsr  home  kedtk 
agen^. 

"Nonprofit  agemcj" 
exempt  front  Fedend  iBOSBse  tanatioii 
under  sectioB  S6i  of  te  iotsraal 
Revenue  Code  of  1964, 

"Parent  home  keaith  agencf" 
the  agency  that!  ~ 
admniiotrative  coakols  of  snbanits  and/ 
orbrane 


the  agency  that  is  responsible  for  the 
services  fumiabed  to  [laliiwls  and  far 
implcmcnkation  of  Am  pisn  of  < 

"Program  tnOe"  means  a  \ 
notation,  dsAed  and  sipied  by  a  1 
of  the  health  team,  that  sv 
facts  abool  cam  fursiahed  i 
patienfs  response  daiag  a 
of  time. 

"i^vprietayageacy"  mmnntm] 
profit-matdag  ngsncy  tioensed  fay  the 
State. 

"Public  agemy^  i 
operated  by  a  Smti 

"Subdivimmr  mews  a  Lisiniiiiiil  of 
a  midtt-fnnctioB  heaM  sfent^,  such  as 
the  home  esse  dqiartmenl  of  a  hoepMal 
or  the  nuisiag  diirisioa  of  a  heaMi 
depuitineat  wfaick  todependendy  meets 
the  conditions  of  particspstionier 
HHAs.  A  nibdivision  that  has  sidsnits 
or  branch  offices  is  considered  a  pafcnt 
agency. 

"SuAonirmsansasein 
orgaaAsaHoR  dwt^ 

(1)  Serves  potienls  in  a  j^ 
avBO  uiffeiuBl  nDas  that  af  die  parcnl 
agency;  and 

(2)  Must  independently  sMef  ite 
coBdiHoM  of  pwtic^atien  for  HHAs 
because  it  is  too  far  fixim  the  parent 
agency  to  simre  adsMiistisliBn. 
sapeirision,  and  servioes  oa  a  da^ 
basis. 

"SanuntBy  repotf  means  flw 
conpHation  of  die  pertinent  bctors  of  s 
patient's  clinical  notes  and  progress 
notes  that  is  submitted  to  die  pafienf  s 
physician. 

"Supervision''  meow  awdioritafrve 
procedural  guidance  by  a  qnriffied 
person  for  the  accomplisbment  of  a 
function  or  adiT^.  Unless  oftcrMsc 
specified  in  dris  port,  die  sapti  vism 
mast  be  oa  die  premises  to  1 
iwBvidnal  who  does  not  HMCt  Ac 
qualifications  spewlied  in  1 484.4. 


Sea 

484.1 

484.2 

484.4    Personnel  qualifications. 


administered  and  the  padenra  teaelian. 
and  aiiy  changes  in  plqrsiEal  or 
essoUanai  OondiUuu. 


S4S4jS 

Staff  rcqaired  to  meet  dK  conditions 
set  indi  ki  dda  part  ase  slalF  who  meet 
the  qualificatiooa  specified  te  dns 
section. 

"Adesinittrotor,  boneheuhk  iigeucy". 
A  person  who: 

(a)  U I 

{b)  la  a  isgisSand  nanac  or 


I 
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(c)  Hu  training  and  nqierience  in 
health  service  adDoinistration  and  at 
least  1  year  of  supervisory  or 
administrative  experience  in  bmne 
health  care  or  related  health  programs. 

"Aadiologisr.  A  person  who: 

(a)  Meets  the  education  and 
experience  requirements  for  a 
Cntificate  of  Clinical  Conqwtence  in 
audiology  granted  by  the  Anerican 
Speedi-Langnage-Hearing  Assodaticn: 
or 

(t^  Meets  the  educational 
requirements  for  certification  and  is  in 
the  process  of  accumulating  the 
supervised  experience  reqidred  for 
certification. 

"Home  health  aide".  Efi^ective  for 
services  furnished  after  August  14, 1990, 
a  person  who  has  successfiuly 
completed  a  State-established  or  other 
training  program  that  meets  the 
requirements  of  S  484.3e(a)  and  a 
competency  evaluation  program  or  State 
licensure  program  that  meets  the 
requirements  of  i  484  Je(b),  or  a 
competency  evaluation  program  or  State 
licensure  program  that  meets  the 
requirements  of  1 484.38(b).  An 
individual  is  not  considered  to  have 
completed  a  training  and  competency 
evaluation  program,  or  a  competency 
evaluation  program  it  since  the 
individual's  most  recent  completion  of 
this  program(s),  there  has  been  a 
continuous  period  of  24  omsecutive 
months  during  none  of  whidi  the 
individual  fimiished  services  described 
in  1 409.40  of  this  diapter  for 
compensation. 

"OccupaUoaal  therapist.  A  person 
who: 

(a)  Is  a  graduate  of  an  occupational 
therapy  cuniculum  accredited  jointly  by 
the  Committee  on  Allied  Health 
Education  and  Accreditation  of  the 
American  Medical  Association  and  the 
American  Occupational  Therapy 
Association;  or 

(b)  Is  eligU>le  for  the  National 
Rc^tratifHi  Examination  of  the 
American  Occupational  Therapy 
Assodatioa;  or 

(c)  Has  2  years  of  appropriate 
e}q>erience.as  an  ocoupaticmal  tfaer^ist, 
and  has  achieved  a  satisfactory  grade 
on  a  proficiency  examination  conducted, 
approved,  or  sponsored  by  the  U.S. 
Public  Health  Service,  except  that  such 
detennlnations  of  proficiency  do  not 
apply  with  respect  to  persons  initially 
licensed  by  a  State  or  seddng  initial 
qualification  as  an  occupational 
therapist  after  December  31, 1977. 

"Occupational  therapy  aaaistanf.  A 
person  who: 

(a)  Meets  the  requirements  for 
certtficatlon  as  an  occupational  therapy 


assistant  establishad  by  the  American 
Occupational  Therapy  Association;  or 

(b)  Has  2  years  of  appropriate 
experience  as  an  oocupatlonal  therapy 
assistant,  and  has  achieved  a 
satisfactory  grade  on  a  proficiency 
examination  conducted,  approved,  or 
sponsored  by  the  U,S.  PubUc  Health 
Service,  except  that  such  determinations 
of  proficiency  do  not  apply  with  respect 
to  persons  inltiaUy  Uceiued  by  a  State 
or  seeking  initial  qualification  as  an 
occupational  therapy  assistant  after 
December  31, 1977. 

"Physical  therapkf.  A  person  who  is 
licensed  as  a  physical  therapist  by  the 
State  in  which  practicing,  and 

(a)  Has  graduated  from  a  physical 
therapy  ciuriculum  approved  by: 

(1)  The  American  Hiysical  Therapy 
Association,  or 

(2)  The  Committee  on  Allied  Health 
Education  and  Accreditation  of  the 
American  Medical  Association,  or 

(3)  The  Council  on  Medical  Education 
of  the  American  Medical  Association 
and  the  American  Physical  Therapy 
Association;  or 

(b)  Mor  to  January  1, 1966, 

(1)  Was  admitted  to  membership  by 
the  American  Physical  Therapy 
Association,  or 

(2)  Was  admitted  to  registration  by 
the  American  Registry  of  Physical 
Therapist,  or 

(3)  Has  graduated  from  a  physical 
therapy  curriculum  in  a  4-3rear  college  or 
imlversity  approved  by  a  State 
department  of  eduoation:  or 

(c)  Has  2  years  of  appropriate 
experience  as  a  physical  therapist,  and 
has  achieved  a  sattfactory  grade  on  a 
proficiency  examination  conducted, 
approved,  or  sponsored  by  the  U.S. 
Public  Health  Service  except  that  such 
determinations  of  proficiency  do  not 
apply  with  respect  to  persons  initially 
licensed  by  a  State  or  seeking 
qualification  as  a  physical  therapist 
after  December  31, 1977;  or 

(d)  Was  licensed  or  registered  prior  to 
January  1, 1966,  and  prior  to  January  1, 
1970,  had  15  years  of  full-time 
experience  in  the  treatment  of  Ulness  or 
injtuy  throu^  the  practice  of  physical 
therapy  in  which  services  were  rendered 
under  the  order  and  direction  of 
attending  and  referring  doctors  of 
medicine  or  osteopathy;  or 

(e)  If  trained  outside  the  United 
States, 

(1)  Was  graduated  since  1928  from  a 
physical  dierapy  curriculum  approved  in 
the  country  in  which  the  curriculum  was 
located  and  in  which  there  is  a  member 
Mganization  of  the  Worid  Confederation 
for  Physical  Ther^y. 

(2)  Meets  the  requirements  for 
membership  hi  a  member  organization 


of  the  Worid  Confederation  for  Physical 
Therapy, 

"Physical  therapy  aseistant".  A 
person  who  is  licensed  as  a  physical 
therapist  assistant,  if  applicable,  by  the 
State  in  which  practiciag,  and 

(1)  Has  graduated  from  a  2-year 
college-level  {Hogram  approved  by  the 
American  Hiysical  Therapy 
Association:  or 

(2)  Has  2  years  of  appro^niate 
experience  as  a  physical  therapist 
assistant,  and  has  achieved  a 
satisfact(My  grade  on  a  prtrficiency 
examination  conducted,  approved,  or 
sponsored  by  the  U.S.  Ptiblic  Health 
Siervice,  except  that  these 
determinations  of  proficiency  do  not 
apply  with  respect  to  persons  initially 
licensed  by  a  State  or  seeking  initial 
qualification  as  a  physical  therapist 
assistant  after  December  31, 1977. 

"Physician".  A  doctor  of  medicine, 
osteophathy  or  podiatry  legally 
authorized  to  practice  medicine  and 
surgery  by  the  State  in  which  such 
function  or  action  is  performed. 

"Practical  (vocationol)  nurse  ".  A 
person  who  is  licensed  as  a  practical 
(vocational)  nurse  by  the  State  in  which 
practicing. 

"Public  health  nursef'.  A  registered 
nurse  who  has  completed  a 
baccalaureate  degree  program  approved 
by  the  National  League  for  Nursing  for 
public  health  nursing  preparation  or 
postregistered  nurse  study  that  includes 
content  aproved  by  the  National  League 
for  Nursing  for  public  health  nurshig 
preparation. 

"Registered  nurse  (HN)".  A  graduate 
of  an  approved  school  of  professional 
nursing,  who  is  licensed  as  a  registered 
nurse  by  the  State  in  which  practicing. 

"Social  work  assistant".  A  person 
who: 

(1)  Has  a  baccalaureate  degree  in 
social  work,  psychology,  sociology,  or 
other  field  related  to  social  work,  and 
has  had  at  least  1  year  of  social  work 
experience  in  a  health-care  setting;  or 

(2)  Has  2  years  of  appropriate 
experience  as  a  social  work  assistant, 
and  has  achieved  a  satisfactory  grade 
on  a  proficiency  examination  conducted, 
approved,  or  sponsored  by  the  U.S. 
Public  Health  Service,  except  that  these 
determinations  of  proficiency  do  not 
apply  with  respect  to  persons  initially 
licensed  by  a  State  or  seeking  initial 
qualification  as  a  social  work  assistant 
after  December  31, 1977. 

"Social  worker".  A  person  who  has  a 
master's  degree  from  a  school  of  social 
work  accredited  by  the  Council  on 
Social  Work  Education,  and  has  1  year 
of  social  work  experience  in  a  health 
care  setting. 
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"Speech  pathologist".  A  person  who: 

(1)  Meets  the  education  and 
experience  requirements  for  a 
Certificate  of  Clinical  Competence  in 
(speech  pathology  or  audiology]  granted 
by  the  American  Speech-Language- 
Hearing  Association;  or 

(2)  Meets  the  educational 
requirements  for  certification  and  is  in 
the  process  of  accumulating  the 
supervised  experience  required  for 
certification. 

Subpart  B— Administration 

S  484.10   Condition  of  participation:  Patisnt 
riglits. 

The  patient  has  the  right  to  be 
informed  of  his  or  her  rights.  The  HHA 
must  protect  and  promote  the  exercise 
of  these  rights. 

(a)  Standard:  Notice  of  rights.  (1)  The 
HHA  must  provide  the  patient  with  a 
written  notice  of  the  patient's  rights  in 
advance  of  furnishing  care  to  &e  patient 
or  during  the  initial  evaluation  visit 
before  the  initiation  of  treatment. 

(2)  The  HHA  must  maintain 
documentation  showing  that  it  has 
complied  with  the  requirements  of  this 
section. 

(b)  Standard:  Exercise  of  rights  and 
respect  for  property  and  person.  (l)The 
patient  has  the  right  to  exercise  his  or 
her  rights  as  a  patient  of  the  HHA. 

(2)  The  patient's  family  or  guardian 
may  exercise  the  patient's  ri^ts  when 
the  patient  has  been  judged 
incompetent. 

(3)  The  patient  has  the  right  to  have 
his  or  her  property  treated  vrith  respect. 

(4)  The  patient  has  the  right  to  voice 
grievances  regarding  treatment  or  care 
that  is  (or  fails  to  be]  furnished,  or 
regarding  the  lack  of  respect  for 
property  by  anyone  who  is  furnishing 
services  on  behalf  of  the  HHA  and  must 
not  be  subjected  to  discrimination  or 
reprisal  for  doing  so. 

(5]  The  HHA  must  investigate 
complaints  made  by  a  patient  or  the 
patient's  family  or  guardian  regarding 
treatment  or  care  that  is  (or  fails  to  be] 
furnished,  or  regarding  the  lack  of 
respect  for  the  patient's  property  by 
anyone  furnishing  services  on  behalf  of 
the  HHA  and  must  document  both  the 
existence  of  the  complaint  and  the 
resolution  of  the  complaint. 

(c)  Standard:  Right  to  be  informed  and 
to  participate  in  planning  care  and 
treatment.  (1)  The  patient  has  the  right . 
to  be  informed,  in  advance  about  the 
care  to  be  furnished,  and  of  any  changes 
in  the  care  to  be  furnished. 

(i)  The  HHA  must  advise  the  patient 
in  advance  of  the  disc:i]^nes  that  <will 
furnish  care,  and  the  frequency  of  visits 
proposed  to  be  furnished. 


(ii)  The  HHA  must  advise  the  patient 
in  advance  of  any  change  in  the  plan  of 
care  before  the  change  is  made. 

(2)  The  patient  has  the  right  to 
participate  in  the  planning  of  the  care. 
The  HHA  must  advise  the  patient  in 
advance  of  the  right  to  participate  in 
planning  the  care  or  treatment  and  in 
planning  changes  in  the  care  or 
treatment. 

(d)  Standard:  Confidentiality  of 
medical  records.  The  patient  has  the 
right  to  confidentiality  of  the  clinical 
records  maintained  by  the  iiHA.  The 
HHA  must  advise  the  patient  of  the 
agency's  poUcies  and  procedures 
regarding  disclosure  of  clinical  records. 

(e)  Standard:  Patient  liability  for 
payment  (1)  The  patient  has  the  right  to 
be  advised,  before  care  is  initiated,  of 
the  extent  to  which  payment  for  the 
HHA  services  may  be  expected  from 
Medicare  of  other  sources,  and  the 
extent  to  which  payment  may  be 
required  from  the  patient.  Before  the 
care  is  initiated,  the  HHA  must  inform 
the  patient,  orally  and  hi  writhig,  of— 

(ij  The  extent  to  which  payment  may 
be  expected  from  Medicare.  Medicaid, 
or  any  other  Federally  funded  or  aided 
program  known  to  the  HHA; 

(ii)  The  charges  for  services  that  will 
not  be  covered  by  Medicare;  and 

(iii)  The  charges  that  the  individual 
may  have  to  pay. 

(2)  The  patient  has  the  right  to  be 
advised  orally  and  in  writing  of  any 
changes  in  the  information  provided  in 
accordance  with  paragraph  (e](l]  of  Uiis 
section  when  they  occur.  TTie  HHA  must 
advise  the  patient  of  these  changes 
orally  and  in  writing  as  soon  as 
possible,  but  no  later  than  15  working 
days  from  the  date  that  the  HHA 
becomes  aware  of  a  change. 

(f)  Standard:  Home  health  hotline. 
The  patient  has  the  right  to  be  advised 
of  the  availabihty  of  the  toll-free  HHA 
hotline  in  the  State.  When  the  agency 
accepts  the  patient  for  treatment  or  care, 
the  HHA  must  advise  the  patient  in 
writing  of  the  telephone  number  of  the 
home  health  hotline  estabUshed  by  the 
State,  the  hours  of  its  operation,  and 
that  the  purpose  of  the  hotline  is  to 
receive  complaints  or  questions  about 
local  HHAs. 

9484.12   Condition  of  participation: 
CompRance  wiUi  Federal,  State,  and  local 
laws,  disclosure  and  ownership 
hifonnation,  and  accepted  professional 
standards  and  prindptes. 

(a)  Standard-  Compliance  with 
Federal,  State,,  and  local  laws  and    ■• 
regulations.  The  HHA  and  its  staff  must 
operate  and  furnish  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws  and  regulations^  tf 


State  <x  applicable  local  law  i»ovides 
for  the  licensure  of  HHAs,  an  agency  not 
subject  to  licensure  is  approved  by  die 
licensing  authority  as  meeting  the 
standards  established  for  licensure. 

(b)  Standard-  Disclosure  of  ownership 
and  management  information.  The  HHA 
must  comply  with  the  requirements  of 
Part  420,  Subpart  C  of  this  chapter.  The 
HHA  also  must  disclose  the  following 
information  to  the  State  survey  agency 
at  the  time  of  the  HHA's  initial  request 
for  certification,  for  each  survey,  and  at 
the  time  of  any  change  in  ownership  or 
management: 

(1)  The  lame  and  address  of  all 
persons  with  an  ownership  or  control 
interest  in  the  HHA  as  defined  in 

S  S  420.201,  420.202,  and  420.206  of  this 
chapter. 

(2)  The  name  and  address  of  each 
person  who  is  an  officer,  a  director,  an 
agent  or  a  managing  employee  of  the 
HHA  as  defined  in  If  42a201, 420.202, 
and  420.206  of  this  chapter. 

(3)  The  name  and  address  of  the 
corporation,  association,  or  other 
company  that  is  responsible  for  the 
management  of  the  HHA,  and  the  name 
and  address  of  the  chief  executive 
officer  and  the  chairman  of  the  board  of 
directors  of  that  corporation, 
association,  or  other  company 
responsible  for  the  management  of  the 
HHA 

(c)  Standard:  Compliance  with 
accepted  professional  standards  and 
principles.  The  HHA  and  its  staff  must 
comply  with  accepted  professional 
standards  and  principles  that  apply  to 
professionals  furnishing  services  in  an 
HHA 

[FR  Dog.  89-18761  Filed  8-10-80;  8:45  am] 
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$484.14    Cenditfen  Of  participation: 
Organization,  secviceSi  adninislratlon. 

Organization,  services  furnished, 
administrative  control,  and  lines  of 
authority  for  the  delegation  of 
responsibility  down  to  the  patient  care 
level  are  clearly  set  forth  in  writing  and 
are  readily  identifiable.  Administrative 
and  supervisory  functions  are  not 
delegated  to  another  agency  or 
organization  and  all  services  not 
furnished  directly,  including  services 
provided  through  subunits  are 
monitored  and  controlled  by  the  parent 
agency.  If  an  agency  has  subunits, 
appropriate  administrative  records  are 
maintained  for  each  subunit. 

(a)  Standard:  Services  furnished.  Part- 
time  or  intermittent  skilled  nursing 
services  and  at  least  one  other 
therapeutic  service  (physical,  speedi,  or 
occupational  therapy;  medical  social 
services;  or  home  health  aide  services)   - 
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are  i—«h  ■fliahit  i 

ini 
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at  least  oaa  ol  At  qaaUffing  i 

directly  llnoa^  afancy  aaployaaa.  bot 

may  pravMa  iw  aaooad  qaali^faB 

service  aad  additkMal  anvteM  ander 

armnpaaentoaritkanothafgeDcyaf 

orgaainUiim. 

(b)  Siaadud:  Governing  botfy.  A 
govemiqg  body  <or  dei%Biited  persoiH 
so  fimctiaDiag)  asataan  fuU  iagal 
authority  aad  re^jonaibUity  for  tfae 
operalioB  of  tfaa  ageacy.  Tlie  goveraiag 
body  appoints  a  qualified  adiataiateator, 
arraisges  for  {irofaaaiooal  advice  aa 
required  under  1 4M.16.  adopts  aad 
periodically  revieiM  written  bylaws  or 
an  acc^tabla  equivalent,  and  oveiaoas 
the  management  and  fiscal  a^irs  of  the 
agency. 

(c)  Standard:  AdmiiuBtrator.  The 
adndidstrator,  who  may  also  be  the 
supervising  physician  or  lettered 
nurse  required  under  paragcaph  (d)  of 
this  sectioB.  organizes  and  directs  the 
agency's  ongoii\g  functions;  maintains 
ongoing  liaison  among  Ae  governing 
body,  the  groop  of  prafesaional 
personnel,  and  the  staff;  employs 
qualified  peiBqpnel  and  ensures 
adequate  staff  education  and 
evaluations;  ensures  the  accuracy  of 
public  information  materials  and 
activltier,  and  implements  an  effective 
budgeting  and  accounting  system.  A 
qualified  permm  is  au&orized  in  witting. 

(d)  Sbmdbndr  Sigteniaiitu  physician 
or  regtatered  none,  the  skflled  nmsmg 
and  other  IheiapeuUc  senrices  fivnished 
are  under  tkt  supei  vision  and  dliectiuu 
of  a  phyeiden  or  a  registered  nurse  (who 
preferably  has  at  least  1  year  of  nursing 
experieooe  «d  la  a  puUk  heaMi  mme]. 
This  person,  or  similarly  qoalified 
alternate,  is  available  at  all  times  during 
operating  hours  and  participates  in  all 
activities  relevant  to  the  professional 
services  fandslRd  inchi&Rg  the 
development  of  qualifications  and  the 
assignment  of  personnel. 

(e)  Standanh  l^r$onneI  policies. 
Personnel  practiceB  and  patient  care  are 
supported  by  appropriate,  written 
personnel  poUdes.  Personnel  records 
include  qualificatioos  and  licensure  that 
are  kept  cunent. 

{!)  Statidant  Persotmel  under  hoarfy 
or  per  visit  contracts.  If  peraonnel  under 
hourly  or  per  virit  contmcto  are  used  tqr 
the  HHA.  tfiem  ia  a  written  contract 
t)etwwen  uww  pcieuniei  and  ttia  agency 
that  specifies  the  foBowing: 

(1)  1%8t  patients  are  aooapled  for  care 
only  by  Ika  piteanr  honM  lieaMi  agency, 

(2)  The  servioaa  la  be  famished, 
(9)  Tte  aeaesBity  to  ooa&na  to  aH 

applicabb  i 


(4)  The  responaiblity  far  participating 
in  devefoping  plana  of  care, 

(5)  The  manner  in  which  seivioee  will 
be  controlled,  ooordbialod,  and 
evaluated  by  fl»  prfcnary  agency, 

(6)  Hie  pracedmaa  for  sabBiitting 
clinical  and  pcageei  nolea,  scheduling 
of  visits,  periodic  patient  evaluation, 
and 

[7]  The  procedures  for  payment  bur 
services  hmished  aoder  the  oontnct 

(g)  Standant  Oxmhaaliaa  of  patient 
services.  All  penonnel  formdung 
servioas  maintain  liaison  to  aaaore  that 
their  efibrts  are  ooot^nated  affectively 
and  support  the  objectives  outlined  in 
the  plan  of  care.  The  clinical  record  or 
minutes  of  case  conierencea  establish 
that  effective  interchange,  reporting,  and 
coordination  of  patient  care  does  occor. 
A  written  summary  report  far  eadi 
patient  is  sent  to  the  attending  physician 
at  least  eveiy  82  days. 

(h)  Standard  Services  under 
arrangements.  Services  fomished  under 
arrangements  are  sabject  to  a  written 
contract  confoiming  widi  the 
requirements  specified  in  paragraph  (f) 
of  this  secticn  and  wi^  lite 
requiienKnte  ol  section  1861(w)  of  the 
Act(42U.S.C.1395x(w)). 

(i)  Standard:  lastUutional  planning. 
The  HHA  under  thediraction  of  the 
governing  body,  prepares  an  overall 
plan  and  budget  that  includes  an  annual 
operating  bud^t  aad  a  capital 
expenditure  plan. 

(1)  Annual  operating  badgeL  There  is 
an  annual  operating  budget  that 
includes  all  anticipated  income  and 
expenses  related  to  items  that  would, 
under  generally  accepted  accounting 
principles,  be  considered  income  and 
expense  items.  However,  it  is  not 
required  that  there  be  prepared,  in 
connection  with  any  budget,  an  item  by 
item  identification  of  die  components  of 
each  type  of  anticipated  income  or 
expense. 

(2J  Capital  expenditure  plan,  [i]  There 
is  a  capital  expenditure  plan  for  at  least 
a  3-year  period,  including  the  operating 
budget  year.  Hie  plan  includes  and 
identifies  in  detail  the  anticipated 
sources  of  financing  for.  and  the 
objectives  of,  each  anticipated 
expenditure  of  mora  than  $600,(X)0  for 
items  that  would,  under  generally 
accepted  accounting  prindplea,  be 
considered  capital  items.  In  detenniwm 
if  a  single  capital  eiqpenditare  exceeds 
$600,000,  uw  cost  of  stndies,  aorveys, 
designs,  plans,  working  drawings, 
specifications,  and  etiwr  CKrtivities 
essential  to  the  aoqaisition, 
impmveraent,  modernization,  expansion, 
or  replacemoit  of  UbkI,  plant,  bmlding, 
and  aquipawKt  are  foduded. 
Expenditaree  dknt^  or  indirecfly 


related  to  capital  expeuditmes.  sndi  as 
grading,  pavhig.  broker  commissions, 
taxes  assessed  during  the  construction 
period,  and  costo  involved  hi 
denofiflnlng  or  razing  stmctnres  on  land 
are  also  included.  Tinnsactions  Aat  are 
separated  in  time  but  ate  conqionents  of 
an  overall  plan  or  patient  care  objective 
are  viewed  in  tfteff  entirety  without 
regard  to  their  timing.  Other  costs 
related  to  capital  expenditures  include 
titie  fees,  permit  and  license  fees,  broker 
commissions,  architect,  iagal. 
accounting,  and  appraisal  fees;  interest, 
finance,  or  canying  cfa«ges  on  bonds, 
notes  and  other  costs  incurred  for 
borrowing  fonds. 

(ii]  If  the  anticipated  source  of 
financing  is.  in  any  part;  the  anticipated 
payment  from  titie  V  (Maternal  ami 
Child  HeaiUi  and  Crippled  Children's 
Services}  or  title  XVm  (Medicare)  of 
titie  XIX  (Medicaid)  or  the  Social 
Security  Act.  die  plan  specifies  the 
following 

(A)  Whether  the  proposed  capital 
expenditure  is  required  to  comform,  or  is 
likely  to  be  required  to  coitforea,  to 
current  standards,  criteria,  or  plans 
developed  in  accordanoe  with  the  IViblic 
Health  Service  Act  or  tie  Mental 
Retardation  Facilities  and  Comnnmity 
Mental  Health  Centers  C<Bntruction  Act 
of  1963. 

(B)  Whether  a  capital  expenditure 
proposal  has  been  sufaiaitted  to  die 
designated  planning  agency  for  approval 
in  accordance  with  section  1122  of  the 
Act  (42  U.S.C.  1320»-1)  and 
implementing  regidatioas. 

(C)  Whether  the  designated  planning 
agency  has  approved  or  disapproved  the 
proposed  capital  expeni^itnre  ^it  was 
presented  to  that  agency. 

(3)  Preparation  of  pleat  and  budget 
The  overall  plan  and  budget  is  prepared 
under  die  direction  of 'tte  governing 
body  of  the  HHA  by  a  committee 
consisting  of  representatives  of  the 
governing  body,  the  administrative  staff, 
and  the  medical  staff  (if  any)  of  the 
HHA. 

(4)  Annual  review  of  plan  and  budgeL 
The  overall  plan  and  budget  is  reviewed 
and  updated  at  least  amual^  by  the 
committee  referred  to  in  paragraph  (1}(3) 
of  this  section  under  th«  direction  of  the 
governing  body  of  the  HHA. 

9484.16 
Of 


A  group  of  professional  personnel, 
which  includes  at  least  one  phsrsician 
and  one  registered  nurse  (preferably  a 
public  health  nurse),  and  with 
appropriate  repteseutafiun  from  otiier 
professional  discipHnea,  establishes  and 
annually  reviews  the  agency's  policies 
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governing  scope  of  services  offered, 
admission  and  disdinge  poUcies, 
medical  supervision  and  plans  of  care, 
emergency  care,  clinical  records, 
personnei  qaahfications,  and  program 
eTahiati(HU  At  least  one  awaiber  of  die 
group  is  neither  an  owner  (|484.14(b]] 
nor  an  employee  of  the  agency. 

(a)  Standard-  Advisory  and  evaluation 
function.  The  group  of  professional 
(i^sooael  meets  fireqoentiy  to  advise  the 
agency  on  imifesaional  issues,  to 
participate  in  the  evaluation  of  the 
agency's  program,  and  to  assist  die 
agency  in  maintaining  liaison  with  other 
health  care  providers  in  the  cosmuinity 
and  in  the  agency's  community 
information  program.  The  meetings  are 
documented  by  dated  minutes. 

§  484.19  CondMan  of  partlcipallon. 
Acceptnce  of  patients,  planof  caia^ 
medical  supervtaion. 

Patioits  are  accepted  for  treatment  on 
the  basis  of  a  reasonable  expectation 
that  the  patient's  medical,  nursing,  and 
social  needs  can  be  met  adequately  by 
the  agency  in  the  patient's  {riace  of 
residence.  Care  fc^ows  a  written  plan  of 
care  established  and  periodically 
reviewed  by  a  doctor  ol  medicine, 
osteopathy,  or  podiatric  medicine. 

(a)  Standard:  Plan  of  care.  The  plan  of 
care  developed  in  ctnsultation  with  the 
agency  staff  covers  all  pertinent 
diagnoses,  inchiding  mental  status, 
types  of  services  and  equipment 
required,  frequency  of  visits,  prognosis, 
rehabilitation  potential,  functional 
limitations,  activities  permitted, 
nutritional  requirements,  medications 
and  treatments,  any  safety  measures  to 
protect  against  injury,  instrnctions  far 
timely  discharge  or  r«deiral,  and  any 
other  appropriate  items.  If  a  phyaacian 
refers  a  patient  tmder  a  plan  of  care  that 
cannot  be  completed  until  after  an 
evaluation  visit,  the  physician  is 
consulted  to  approve  additiona  or 
modificationa  to  the  oripnal  plan. 
Orders  for  therapy  services  inf;jn4ty  the 
specific  procedures  and  modalities  to  be 
used  and  the  amount,  frequency,  and 
duration.  Ths  tiierapist  and  other  agency 
personnel  participate  in  developing  the 
plan  of  care. 

(b)  Standard:  Periodic  review  ofpkm 
of  care.  The  total  pl«m  of  care  is 
reviewed  by  the  attending  physicim  and 
HHA  personnel  as  often  as  tlie  severity 
of  the  patient's  conditi<Hi  reqaites.  bat  at 
least  once  every  f>2  days.  Agiency 
profesBi<mal  staff  promptly  alert  the 
physician  to  any  ekmges  that  soggest  a 
need  to  alter  the  plan  of  care. 

(c)  Standard:  Confonnance  with 
physician's  orders.  Drugs  and 
treatments  are  auiiiiiilstBreJ  by  agency 
staff  oriy  as  ordered  by  the  pliysician. 


The  nurse  or  therapist  immediately 
records  and  signs  oral  orders  and 
obtams  die  pli^Bician's 
coimtersignature.  Agency  staff  check  all 
medicines  a  patient  may  be  taking  to 
identify  possibly  ineffective  drug 
therapy  or  adverse  reactions,  significant 
side  effects,  drug  allergies,  and 
cootraindicated  medication,  and 
promptiy  report  any  problems  to  the 
physician. 

Subpart  C   rui  iiialiliiy  of  Sanflcas 
9484.30 


The  HHA  furnishes  skiUed  nursing 
services  by  or  under  the  supervision  of  a 
registered  nurse  and  in  accordance  with 
the  irfan  erf  care. 

(a)  Standard:  Duties  of  the  registered 
nurse.  Ilie  registered  norse  makes  tiie 
initial  evalnation  visit,  regularly 
reevaluates  the  patient's  nursing  needs, 
initiates  the  plan  of  care  and  necessary 
revisions,  provides  those  senrices 
requiriog  substantial  and  specialized 
nursing  skill,  initiates  appropriate 
preventive  and  rehabilitative  nursing 
procedm^s,  prepares  clinical  and 
progress  notes,  coordinates  services, 
informs  the  physician  and  otiier 
personnel  of  changes,  in  the  patient's 
condition  and  needs,  counsels  the 
patient  and  family  in  meeting  nursing 
and  related  needs,  participates  in 
inservice  programs,  and  supervises  and 
teaches  other  nursing  personnel. 

(b)  Standard:  Duties  c^the  licensed 
practical  nurse.  The  licensed  practical 
nurse  furnishes  services  in  accordance 
with  agency  policies,  prepares  clinical 
and  progress  notes,  assists  the  physician 
and  registered  nurse  in  perfonaing 
specialized  procedures,  prepares 
equipment  and  materials  for  treatments 
observing  aseptic  technique  as  required, 
and  assists  the  patient  in  kaming 
appropriate  sdf-care  techniques. 

948442   Condition  Of  participation: 


Any  therapy  services  offered  by  the 
HHA  directly  or  under  arrangement  are 
given  by  a  qualified  therapist  or  by  a 
qualified  therapist  assistant  under  the 
supervision  of  a  qoahfied  tfierapist  and 
in  accordance  with  die  plan  of  care.  The 
qualified  tlierapist  assists  the  physician 
in  evaluating  level  of  fimction.  helps 
develop  the  plan  of  care  (revising  as 
necessary),  prepares  clinical  and 
progress  notes,  advises  and  consults 
with  the  family  and  other  agency 
peraonnel  and  participates  in  insovice 
propams. 

(a)  Standard:  Supervimon  of  physical 
therapist  assistant  and  occupational 
therapist  assistant  Services  furnished 


by  a  qualified  physical  dmrapist 
assistant  or  qualified  occupational 
therapy  assistant  may  be  fiimishad 
under  the  supervision  of  a  qualified 
physical  or  occupational  therapist  A 
physical  therapist  assistant  or 
occupational  therapy  assistant  performs 
services  planned,  delegated,  apj 
supervised  by  the  therapist.  Bflsistt  in 
preparing  clinical  notes  aod  progress 
reports,  and  participates  in  ortmrating 
the  patient  and  fan^y,  and  in  iaaervicc 
programs. 

(b)  Standard:  Sup&vision  of  speech 
therapy  services.  Speech  therapy 
services  are  fumiahed  only  by  or  under 
supervision  of  a  qualified  speech 
pathologist  or  aisdiologist 

9484.34   Condition  of  pertidpallan: 


If  the  agency  famishes  nwdifed  social 
services,  tliose  services  are  given  by  a 
qualified  social  worker  or  by  a  qyahfied 
social  work  assistant  under  the 
supervinon  of  a  qualified  sodai  worker, 
and  in  accordance  with  the  plan  of  care. 
The  social  worker  assists  the  physician 
and  other  team  membeti  in 
understanding  the  wgnificant  social  and 
emotional  factors  rdated  to  the  health 
problems,  participates  in  the 
development  of  ttie  plan  of  care, 
prepares  clinical  and  progress  notes, 
works  with  tlie  family,  uses  appropriate 
community  resources,  participates  in 
discharge  {banning  and  inservice 
programs,  and  acts  as  a  consultant  to 
other  agency  personnel. 

9484Ja   CawMlanaf 


hatfthalds 

Home  health  aides  are  selected  on  tbe 
basis  of  SQch  factors  as  a  synqiathetic 
attitude  toward  the  care  of  the  sick, 
ability  to  read,  write,  and  carry  oot 
directions,  and  maturity  and  ability  to 
deal  effectively  with  the  demands  of  the 
job.  They  are  closriy  snpervised  to 
ensure  their  competence  in  providing 
care.  For  home  health  senrices  fnmisfied 
(either  directly  or  throu^  arrangements 
with  other  organizations)  after  August 
14, 1990,  tlie  HHA  must  nse  individnals 
mie  meet  the  personnel  qnafifications 
specified  fa  1 404.4  for  liome  health 
aide". 

(a)  Standard:  Home  health  aide 
training— {1]  Content  and  duration  of 
training,  llie  aide  training  program  must 
address  each  of  the  following  subject 
areas  throu^  Bhswoom  and  supervised 
practical  training  totalling  at  least  75 
hoars,  with  at  least  16  hours  devoted  to 
snpervised  practical  training.  Tta 
infvidaal  fieiag  trained  must  coavlete 
at  least  16  houn  of  classroom  training 


I 
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before  beginning  the  lupervisied 
practical  training. 

(i)  Conununications  skillB. 

(ii)  Observation,  reportii^  and 
documentation  of  patient  status  and  the 
care  or  service  furnished. 

(iii)  Reading  and  recording 
temperature,  pulse,  and  respiration. 

(iv)  Basic  infection  control  procedures. 

(vV  Basic  elements  of  body  functioning 
and  changes  In  body  functicm  diat  must 
be  rqwrted  to  an  aide's  supervisor. 

(vi)  Maintenance  of  a  clran,  safe,  and 
healdiy  environment 

(vii)  Recognizing  emergencies  and 
knowledge  of  emergency  procedures. 

(viii)  The  physical  onotional  and 
developmental  needs  of  and  ways  to 
worii  with  the  populations  served  by  the 
HHA,  including  tlie  need  fw  req>ect  for 
the  patient  his  or  her  privacy  and  his  or 
her  property. 

(bi)  Appropriate  and  safe  techniques 
in  persraal  hygirae  and  Rooming  that 
include>^ 

(A)Bedbath. 

(B)  Sponge,  tub,  OT  shower  bath. 

(C)  Shampoo,  sink,  tub.  or  bed. 

(D)  Nail  and  skin  care. 
(B)  Oral  hygiene. 

(F)  ToiletiDg  and  elbnination. 

(x)  Safis  transfer  tedmiques  and 
ambulation. 

(xi)MoiiDai  range  of  motiotrand 
positioning. 

.(xii)  Adequate  nutrition  and  fluid 
intake. 

(xiii)  Any  other  task  that  the  HHA 
may  choose  to  have  the  home  health 
aide  perform. 

"Supervised  practical  training"  means 
training  in  a  laboratory  or  other  setting 
in  whidi  the  trainee  demonstrates 
knowledge  while  performing  tasks  on  an 
individuaJ  under  the  direct  supervision 
of  a  registered  nurse  or  licensed 
practical  nurse. 

(2)  Conduct  of  tnnnin8~-{lt) 
Orgianaationa.  A  home  healdi  aide 
training  jmigram  may  be  offored  by  any 
organization  except  an  HHA  that  has 
been  determined  to  be  out  of  oompUance 
with  one  or  more  of  the  requinanents  of 
this  part  within  any  of  the  24  months 
before  the  training  program  is  to  begin. 

[ii)Qiaalificatioa»fOrmatrucU>n.'Tiaa 
trailing  of  home  health  aides  and  the 
supervision  of  home  health  aides  during 
the  siqtervised  practical  portion  of  the 
training  must  be  performed  by  or  under 
the  general  supervision  of  a  registered 
nurse  who  possesses  a  mititnmm  of  2 
yean  of  mining  experience,  at  least  1 
year  of  which  must  be  in  the  provision 
of  home  health  care,  and  who  has 
supervised  home  health  aide  services  for 
at  least  6  months.  Other  individuals  miay 
be  used  to  provide  instruction  under  the 


supervision  of  a  qualified  registered 
nuree. 

(3)  Documentation  of  training.  The 
HHA  must  maintain  sufficient 
documentation  to  demonstrate  that  the 
requirements  of  this  standard  are  met 

(b)  Standard:  Competency  evaluation 
and  in-service  training — (1) 
Applicability.  An  iidividual  may  furnish 
home  health  aide  services  on  behalf  of 
an  HHA  only  after  that  individual  has 
successfully  completed  a  competency 
evaluation  program  as  desaibed  in  this 
paragraph.  The  HHA  is  responsible  for 
eiasiuring  that  the  individuals  who 
fiiniish  home  health  aide  services  on  its 
behalf  meet  the  competency  evaluation 
requirements  of  this  section. 

(2)  Content  and  frequency  of 
evaluations  and  amount  of  in-service 
training,  (i)  The  competency  evaluation 
must  address  each  of  the  subjects  listed 
in  paragraph  (a)(1)  (ii)  through  (xiii)  of 
this  section. 

(ii)  llie  HHA  must  complete  a 
performance  review  of  each  home  health 
aide-no  less  frequently  than  every,  12 
moniSis. 

(iii)  The  home  health  aide  must 
receive  at  least  3  houn  of  in-service 
training  per  calendar  quarter.  Hie  in- 
service  training  may  be  furnished  while 
the  aide  is  fumishiiig  care  to  patients. 

(3)  Conduct  of  evaluation  and 
training— {i]  Oigdnizations.  A  home 
health  aid  competency  evaluation 
program  bnd  die'in>service  training  may 
be  offered  by  any  organization  except  as 
specified  in  paragraph  (a)(2)(i)  of  this 
section. 

(ii)  Evaluators  and  instructors.  The 
competency  evaluation  must  be 
performed  by  a  re^stered  nurse,  and  the 
in-service  training  generally  must  be 
supervised  by  a  registered  nune  who 
possesses  a  minimum  of  2  yean  of 
nuning  experience  at  least  1  year  of 
which  must  be  in  the  provision  of  home 
health  care  and  who  has  supervised 
home  health  aide  services  for  at  least  6 
montiis. 

(iii)  Subject  areas.  The  subject  areas 
listed  at  paragraphs  (a)(1)  (iii).  (ix).  (x). 
and  (xi)  of  this  section  must  be 
evaluated  after  observation  of  the  aide's 
performance  of  the  tasks  with  a  patient 
The  other  subject  areas  in  paragraph 
(a)(1)  of  this  section  may  be  evaluated 
through  written  examination,  oral 
examination,  or  afler  observation  of  a 
home  health  aide  with  a  patient. 

(4)  Competency  determination,  (i)  A 
home  health  aide  is  not  considered 
competent  in  any  task  for  which  he  or 
she  is  evaluated  as  '^insatisfactory". 
The  aide  must  not  perform  that  task 
widiout  direct  supervision  by  a  licensed 
nuAe  until  after  he  or  she  receives 
training  in  the  task  for  which  he  or  she 


was  evaluated  as  "unsatisfactory"  and 
passes  a  subsequent  evaluation  with 
"satisfactory". 

(ii)  A  home  health  aide  is  not 
considered  to  have  suocessfully  passed 
a  competency  evaluation  if  the  aide  has 
an  "unsatisfactory"  rating  in  more  than 
one  of  the  required  areas. 

(5)  Documentation  of  competency 
evaluation.  The  HHA  must  maintain 
documentation  which  demonstrates  that 
the  requirements  of  this  standard  are 
met 

(6)  Effective  date.  The  HHA  must 
implement  a  competency  evaluation 
program  that  meets  thq  requirements  of 
this  paragraph  before  February  14, 1990. 
and  must  provide  the  preparation 
necessary  for  the  individual  to 
successfully  complete  a  program  after 
August  14, 1990. 

(c)  Standard:  Assignment  and  duties 
of  the  home  health  aide.  The  home 
health  aide  is  assigned  to  a  particular 
patient  by  a  registered  nurse.  Writtm 
instructicms  for  patient  care  are 
prepved  by  a  registered  nune  or 
therapist  as  appropriate.  Duties  include 
the  performance  ctf  simple  procedures  as 
an  extension  of  therapy  <|ervices, 
per8<nial  care,  ambulation  and  exercise, 
household  services  essential  to  health 

'  care  at  home,'  assistance  with 
inedications  that  are  ordinarily  self- 
administered,  reporting  changes  in  the 
patient's  conditions  aixl  needs,  and 
completing  appropriate  records. 

(d)  Standard:  Supervision.  The 
registered  nurse  makes  a  supervisory 
visit  to  the  patient's  residence  at  least 
every  2  weeks,  either  when  the  aide  is 
present  to  observe  and  assist  or  when 
the  aide  is  absent  to  assess 
relationships  and  determine  whether 
goals  are  being  met  If  a  patient  is 
receiving  only  skilled  therapy  services 
and  home  health  aide  services,  a  skilled 
therapist  may  make  the  supervisory 
visits  at  least  every  2  weeks,  in  lieu  of  a 
registered  nurse. 

S4843t   CondWonofpartlclprtlon; 
yuswy  Wi9  to  lUHwen  umisueiii  pwysicai 
ttisiapy  orspeedi  patfMi09y  senrtces. 

An  HHA  that  wishes  to  furnish 
outpatient  physical  therapy  or  speech 
pathology  services  must  meet  all  the 
pertinent  conditions  of  this  part  and  also 
meet  the  additional  health  and  safety 
requirements  set  forth  in  S  S  405.1717 
throU^  406.1719, 405.1721. 405.1723,  and 
405.1725  of  this  chapter  to  implement 
section  18ei(p)  of  the  Act 

84«4.yft»»Mlltlon of  participation: 

A  clinical  record  containing  pertinent 
past  and  current  findings  in  accordance 
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with  accepted  professional  standards  is 
maintained  for  every  patient  receiving 
home  health  services.  In  addition  to  the 
plan  of  care,  the  record  contains 
appropriate  identifying  information; 
name  of  physician;  drug,  dietary, 
treatment,  and  activity  ordere;  signed 
and  dated  clinical  and  progress  notes; 
copies  of  summary  reports  sent  to  the 
attending  physician;  and  a  discharge 
summary. 

(a)  Standards:  Retention  of  records. 
Clinical  records  are  retained  for  5  yean 
after  the  month  the  cost  report  to  which 
the  records  apply  is  filed  with  the 
intermediary,  unless  State  law  stipulates 
a  longer  period  of  time.  Policies  provide 
for  retention  even- if  the  HHA 
discontinues  operations.  If  a  patient  is 
transferred  to  another  health  facility,  a 
copy  of  the  record  or  abstract  is  sent 
with  the  patient 

(b)  Standards:  Protection  of  records. 
Clinical  record  information  is  safe- 
guarded against  loss  or  unauthorized 
use.  Written  procedures  govern  use  and 
removal  of  records  and  the  conditions 
for  release  of  information.  Patient's 
written  consent  is  required  for  release  of 
information  not  authorized  by  law. 


9  4M.52   Condition  of  parttdptlon: 
EvahMtlon  of  Vm  agency's  program. 

The  HHA  has  written  policies 
requiring  an  overall  evaluation  of  the 
agency's  total  program  at  least  once  a 
year  by  the  group  of  professional 
pereonnel  (or  a  committee  of  this  group), 
HHA  stalS,  and  consumere,  or  by 
professional  people  outside  the  agency 
working  in  conjunction  with  consumere. 
The  evaluation  consists  of  an  overall 
policy  and  administrative  review  and  a 
clinical  record  review.  The  evaluation 
assesses  the  extent  to  which  the 
agency's  program  is  appropriate, 
adequate,  effective,  and  efficient. 
Results  of  the  evaluation  are  reported  to 
and  acted  upon  by  those  responsible  for 
the  operation  of  the  agency  and  are 
maintained  separately  as  administrative 
records. 

(a)  Standard:  Policy  and 
administrative  review.  As  a  part  of  the 
evaluation  process  the  policies  and 
administrative  practices  of  the  agency 
are  reviewed  to  determine  the  extent  to 
which  they  promote  patient  care  that  is 
appropriate,  adequate,  effective,  and 
efficient.  Mechanisms  are  established  in 
writing  for  the  collection  of  pertinent 
data  to  assist  in  evaluation. 


(b)  Standard:  Clinical  record  review. 
At  least  quarterly,  appropriate  health 
professionals,  representing  at  least  the 
scope  of  the  program,  review  a  sample 
of  both  active  and  closed  clinical 
records  to  determine  whether 
established  policies  are  followed  in 
furnishing  services  directly  or  imder 
arrangement  There  is  a  continuing 
review  of  clinical  records  for  each  62- 
day  period  that  a  patient  receives  home 
health  services  to  determine  adequacy 
of  the  plan  of  care  and  appropriateness 
of  continuation  of  care. 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  13.773,  Medicare  Hospital 
Insurance;  No.  13.774,  Medicare 
Supplementary  Medical  Insurance) 

Dated:  October  31, 1988. 
WOIiSmL.  Roper. 

Administrator.  Health  Care  Financing 
Administration. 

Approved:  December  30, 1988.     ,     .    ! 
Otis  B.  BowsD. 
Secretary. 

This  Regulation  was  ofBcially  submitted  to 
the  Office  of  the  Federal  Register  on  August 
7, 1969  by  Charlone  E.  Lewis  for  publication 
in  the  Fedsnil  Registar. 
[PR  Doc.  89-18782  Filed  8-11-89;  &45  am] 
BHJJNa  CODE  4i»-ei-« 
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Protection  Agency 

40  CFR  Parts  264,  265,  and  270 
Delay  of  Closure  Period  for  Hazardous 
Waste  Management;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  264, 265  and  270 

[FRL-3S76-2] 

RIN  2050-AB71 

Delay  Of  CkMura  Period  tar  Hazardoua 
Waato  Management  FedlHiea 

AQmcv:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  amending 
portions  of  the  closure  requirements 
under  subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  (ROIA) 
applicable  to  owners  and  operators  of 
certain  types  of  hazardous  waste 
facilities.  Today's  final  rule  allows, 
under  limited  circumstances,  a  landfill, 
surface  impoundment,  or  land  treatment 
unit  to  remain  open  after  the  final 
receipt  of  hazardous  wastes  in  order  to 
receive  non-hazardous  wastes  in  that 
unit.  This  final  rule  details  the 
circuiMtenoes  under  iwhich  «  unit  may 
remain  open  to  receive  non-hazardous 
wastes  and  describes  the  conditions 
applicable  to  such  units. 

IFF!  cmfl  DATC  November  13, 1989. 

AOONCSSta:  The  public<docket  for  this 
rulemaking  is  available  ffv|»Uic 
inspection  in  Room  S-201,II.^. 
Environmental  £ratealk>a  Agsncy,  iM  Jif 
Street.  SW..  iMIaskiaglen.  90  a4ea  boa 
9:00  a jn.  io  4i00  pjxL,  Mcmday  through 
Friday,  excluding Jgedtemlimlidty.  The 
docket  number  isT-TO-BCPP-FFFFF. 
The  pufalic'nntJDBke  ant^jpotatiBBm 
to  review  docket  materials  iby^saUiuc 
(202)  475-9327.  The  piiblic  may  copy 
materials  at  the  cost  of  $.15  per  page. 
Charges  under  $15.00  are  waived. 

FOR  FURTHER  INFORMATION  CONTACT 
The  RCRA  Hotline  at  (800)  424-8346  (toll 
free)  or  (202)  382-3000  in  Washington, 
DC  or  Permits  Branch.  Office  of  Solid 
Waste  (08-341)  U.S.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  204ea  (202)  362-4740. 

aUFFiCMENTARY  INFORMATION: 

Pnamble  OutUiM 

I.  Authority 

n.  Background 

IIL  Summary  of  Today's  Rule 


IV.  SwAvmiw^mMm  Analysis 

A^^IicabilMr 

1.  SuAace  Impoundments  Not  MaBtliig 
Liner  and  Leachate  Collection  I^Vtea 
Requirements 

2.  Landfills 

3.  Land  Treatment  Units 

4.  Other  Treatment  and  Storags  VkdK- 
ties 

B.  Part  264  Standards 

1.  General  Conditions  for  Delay  of  Clo- 
sure (S  264.113(d]] 

a.  Demonstrations  for  Extensiom  to 
Qosure  Deadlines  (S  2e4.113(dKin 

(1)  Design  Gepacity 

(2)  Receipt  of  Non-Hazardons  Waste 
Within  Oae  Year 

(3)  Compatibility  of  Wastes 

(4)  Incompatibility  of  CIosufb  wtth 
Continued  Operations 

b.  Continued  Compliance  «iith  Subtitle 
C  Requirements 

c.  Changes      to      Itecility     Hans 
(S  284.113(dK2)) 

d.  Exposure  Assessment  Infonutian 

e.  Permit  Revisions  (9  2L  Jn8(dl(4}) 

2.  Additional  Requirements  Tor  Saiicm 
Impoundments  that  do  not  Mwt  Liner 
and  Leachate  Collection  System  Re- 
quirements (S  264.113(e)] 

a.  Contingent    Corrective    Mu— uw 
Plan  (S  264.113(e)(1)] 

b.  Alternatives 

(1)  Alternative  1 — ^Removal  ef  Hbb- 
ailoiaWtetes  (S  264.113(ft)pn 

(a)  Liquid  and  sludge  removal 

(b]  Relationship   to   the   mixtiire 
rule 

(2)  Altemathre  2— Flushing  Bazard- 
ovafKastM 

(5)  AhemaVve  3 — Leaving  Hiwisd 
.ous  Wnntsa  in  Place 

«.   Conediva    Action    RequireiBBRta 
(S<284.n3(e)(4]and(5]) 

(1)  Corrective      Action      logger 
tt«  »4.nB(e)(4)) 

(2)  OQier  Media 

(SI)  Additioaal  Corrective  Measmm 
Jlequiremants 
d.  Bvahnting  the  Progress  of  Oonae- 
tive  Action  (S  264.113(e)  (5),  (6).  aad 
(7)) 

3.  Notification  of  XSomre 
(S  284.112(d)(2)] 

C.  Part  270  Permit  Modification  Requests 
(S  27a42) 

D.  Conforming  Changes 

1.  Conforming  Changes  to  Part  2K  talor- 
im  Status  Requirements 

a.  Eligibility 

b.  Ground-Water  Monitoring  and  Cor- 
rective Action 

c.  Applicability  to  New  Interim  9mm 
Units 

V.  State  Authorization 

A.  Applicability  of  Rules  in  AuteaJaed 
States 


S.  Effect  of  Rule  on  State  Authorizations 
'n.Sxecutive  Order  12291 
W.  Paperwork  Reduction  Act 
VBL  Regulatory  Flexibility  Act 

Itethority  I 

These  regulations  are  issued  under  the 
anftority  of  sections  1006,  2002(a),  3004, 
?0K,  and  3006  of  the  Solid  Waste 
I  Act,  as  amended  by  the 
Conservation  and  Recovery 
Actiof  1976,  as  amended  (42  U.S.C.  6905. 
ema(a),  6O24, 6925  and  6926). 

fl.  Background 

Section  3004  of  the  Resource 
OooBansiion  and  Recovery  Act  (RCRA) 
laqairaB  fte  Administrator  of  EPA  to 
fnanulgate  regulations  establishing  such 
performance  standards  applicable  to 
owners  and  operators  of  hazardous 
4w«ate  treatment,  storage,  or  disposal 
iacflities  (TSDFs),  as  may  be  necessary 
te  protect  human  health  and  the 
andronment.  Section  8005  requires  the 
Administrator  to  promulgate  regulations 
Mquiring  each  person  owning  or 
tgierating  a  TSDF  to  have  a  permit,  and 
iBCitablish  requirements  for  permit 
ajgifications.  Recognizing  that  a  period 
tf  time  would  be  required  to  issue 
fannits  to  all  facilities.  Congress  created 
"iitterim  status"  in  section  3005(e)  of 
RCRA.  Owners  and  operators  of 
existuig  hazardous  waste  TSDFs  who 
qnattfy'tar  interim  status  will  be  treated 
as  liaviflB^cen  issued  permits  until  EPA 
takes  finail  administrative  action  on  their 
peonit  applications.  The  privilege  of 
canying  on  operations  during  interim 
stains  carries  with  it  the  responsibility 
of  amplying  with  appropriate  portions 
af  "tfie  section  3004  standards. 

&^A  has  issued  several  sets  of 
regulations  to  implement  these  RCRA 
xaqiiirements.  These  regulations  include 
^mASM  (which  provides  standards  for 
owmers  cuid  operators  of  TSDFs  that 
lawe  been  issued  RCRA  permits)  and 
part  265  (which  provides  standards  for 
casaers  and  operators  of  interim  status 
ISDFs)  of  title  40  of  the  Code  of  Federal 
(CFR).  Subpart  G  within 
larts  addresses  requirements 
Tort)losui|TSDFs  and  maintaining  them 
aftn->closure  if  necessary.  The  subpart  G 
«qafa«ment8  in  both  of  these  parts, 
fBVficularly  the  closure  deadlines  found 
JaiS  284.112. 265.112,  264.113.  and 
JBJ13.  will  be  affected  by  the 
pnaaulgation  of  today's  final  rule. 
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Hie  requirements  of  §S  264.113  and 
265.113  were  last  amended  on  May  2. 
1986  (51  FR 16422).  In  the  May  196& 
rulemaking,  the  Agency  made 
conforming  changes  to  the  requirements 
in  §§  284.113  (a)  and  (b)  and  265.113  (a) 
and  (b)  requiring  that  clostire  be 
completed  within  180  days  after  the  final 
receipt  of  hazardous  wastes  rather  than 
after  the  final  receipt  of  wastes  (51  FR 
16422).  After  promtdgation  of  the  May  2. 
1986  amendments,  lawsuits  were  filed 
challenging  the  requirement  that  closure 
be  completed  within  180  days  after  the 
final  receipt  of  hazardous  waste.  The 
litigants,  Union  Carbide  Corporation 
(Union  Carbide)  and  the  Chemical 
Manufacturers  Association  (CMA), 
contended  that  this  change  was 
inconsistent  with  the  Congressional 
intent  evidenced  in  the  legislative 
history  of  the  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  which 
amended  RCRA  in  1964  regarding 
closure  of  surface  impoundments. 
Further,  the  litigation  contended  that  the 
change  was  uimecessary  to  protect 
human  health  and  the  environment,  and 
that  it  would  discourage  waste 
minimization  and  other  goals  Congress 
expressed  in  HSWA.  EPA  entered  into 
settlement  discussions  with  the  litigants. 
To  date,  no  settlement  of  the  case  has 
been  reached. 

On  June  8, 1988  (53  FR  20738),  the 
Agency  proposed  a  rule  amending  the 
parts  264  and  part  265  closure 
requirements  to  allow  owners  and 
operators  of  landfills  and  surface 
impoundments  meeting  specific 
eligibility  criteria  to  delay  closure  of 
their  facilities  to  receive  non-hazardous 
waste  following  the  final  receipt  of 
hazardous  waste.  The  rule  proposed 
general  requirements  for  surface 
impoundments  and  landfills  wishing  to 
remain  open  to  receive  non-hazardous 
wastes  and  additional  requirements  for 
surface  impoundments  that  did  not  meet 
the  part  264  liner  and  leachate  collection 
system  requirements. 

The  Agency  received  24  comment 
letters  in  response  to  the  June  6, 1988 
proposal.  The  comments  received  were 
filed  in  Docket  #F-88-DCPP-FFFFF  and 
are  available  for  public  review. 
Additionally,  the  Agency  has  prepared  a 
summary  of  these  comments  and  the 
Agency's  response  in  a  document 
entitled  "Response  to  Comments  to  Jime 


6, 1988  Ptoposed  Rule  to  AUow  Delay  of 
Closure  Following  the  Final  Receipt  of 
HaaardouB  Wastea  (53  FR  20738)."  This 
docDment  is  availaUe  bx  pabUc  review 
at  the  EPA  RCRA  Docket  (Room  2AZr\, 
401  M  Street.  Washington.  DC  20460. 

\n  brief,  most  cxmunenters  somxirted 
allowing  certain  hazardous  waste 
management  units  the  opportmiity  to 
delay  cloaore  to  receive  only  non- 
hazardous  wastes.  These  commenters 
felt  that  tfie  proposal  provided  owners 
and  operators  of  these  hazardous  waste 
managemoit  units  with  needed 
fiexibility  in  their  management 
operations.  These  commenters  also 
agreed  with  the  Agency  position  that  the 
proposed  requirements  would  provide 
adequate  protection  of  himian  health 
and  the  environment 

Commenters  opposed  to  the  proposal 
generally  objected  to  its  applicability  to 
surface  impoundments  not  satisfying  the 
liner  and  leachate  collection  aspects  of 
the  minimum  technology  requirements 
(MTR).  Commenters  expressed  concern 
that  these  units  could  not  be  operated  in 
a  manner  that  would  be  adequately 
protective  of  human  healA  and  the 
environment,  lliese  commenters  also 
contended  that  the  Agency  did  not  have 
the  authority  to  allow  these  units  to 
remain  open,  since  RCRA  section  3005(j) 
required  them  either  to  be  retrofitted  to 
meet  MTR.  or  to  cease  the  receipt  of 
hazardous  waste  on  November  8, 1988. 
The  Agency  has  carefully  considered  the 
comments  received  and  is  today 
finalizing  the  proposal  with  a  number  of 
changes  which  are  discussed  further  in 
later  sections  of  this  preamble. 

m.  Summary  of  Today's  Rule 

Today  the  Agency  is  promulgating 
requirements  amending  40  CFR  264.113 
and  265.113,  that  will  allow  certain 
landfills,  surface  impoundments,  and 
land  treatment  units  to  be  eligible  to 
delay  closure  to  receive  only  non- 
hazardous  waste  after  the  final  receipt 
of  hazardous  waste.  The  Agency 
believes  that  these  units,  including 
surface  impoundments  that  do  not  meet 
the  part  264  liner  and  leachate  collection 
system  elements  of  the  minimum 
technological  requirements  (MTR) 
specified  by  RCRA  section  3004(o),  but 
from  which  hazardous  wastes  have  been 
removed,  can  operate  in  ah 
environmentally  protective  manner  by 


meeting  the  requirements  set  forth  in 
this  rule.  The  requirements  promulgated 
in  today's  rule  specify  general 
conditions  applicable  to  all  surface 
impoundments,  landfills  and  land, 
treatment  units  delaying  closure,  with 
additional  conditions  imposed  on 
surface  impoundments  that  do  not  meet 
part  264  liner  and  leachate  collection 
system  requirements. 

Owners  and  operators  of  facilities 
delaying  closure  under  today's  rule  will 
be  required  to  operate  under  the  full 
permit  requirements  of  40  CFR  part  264 
(or  part  265  requirements  until  a  permit 
is  issued),  including  corrective  action 
requirements.  In  addition,  surface 
impoundments  not  in  compliance  with 
liner  and  leachate  collection  system 
requirements  will  be  required  to  remove 
all  hazardous  waste  to  the  extent 
practicable.  Facilities  currently  in 
interim  status  that  meet  the 
requirements  of  today's  rule  may  delay 
closure  while  the  permit  application  is 
being  reviewed. 

The  general  requirements  in 
S§  264.113(d)  and  265.113(d)  appHcable 
to  all  owners  and  operators  wishing  to 
delay  closure  are  being  finalized  as 
proposed  with  a  few  minor  clarifying 
changes.  These  requirements  are 
illustrated  in  Exhibit  1.  Owners  and 
operators  wishing  to  delay  closure  under 
today's  final  rule  must  request  a  permit 
modification  at  least  120  days  prior  to 
final  receipt  of  hazardous  wastes,  or,  if 
the  facility  is  in  interim  status,  submit 
an  amended  part  B  application  (or  a  part 
B  application  if  one  has  not  been 
previously  submitted)  at  least  180  days 
prior  to  the  final  receipt  of  hazardous 
wastes.  Owners  or  operators  of  units 
that  received  their  final  volume  of 
hazardous  wastes  before  promulgation 
of  today's  rule  may  delay  closure  if  they 
submit  the  required  demonstrations  and 
permit  modification  (or  amended  part  B 
application]  within  90  days  of  today's 
Federal  Register  notice.  Facilities  which 
lost  interim  status  prior  to  today's  notice 
are  ineligible  to  delay  closure.  These 
units  may,  of  course,  submit  permit 
applications,  which,  if  approved,  could 
allow  them  to  receive  non-hazardous 
wastes  pursuant  to  the  applicable 
requirements  of  today's  rule. 


I 
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Exhibit  1 


Requirements  Applicable  to  All  Facilities 
Wishing  to  Defer  Closure 


Submit  Permit  Modification/ 
Revised  Part  B  Application  with 
Demonstrations  and  Revised  PiansI 
of  §§264.113(d)/265.113(d) 


,  120  Days  (180  Days  for  Interim  Status) 


Final  Receipt  of 
Hazardous  Waste 


Non-MTR  Impoundments     I 

Comply  with  §§264.113(e)     I 

and  265.113(e).  See        | 

Exhibit  2  J 


Receive  Non-Hazardous  Waste/ 

Continue  to  Comply  with 

Subtitle  C 


Notification 
of  Closure 


30  Days  (150  Days  for  Interim  Status) 


Final  Receipt  of 
Non-Hazardous  Waste/Closure 


^ 


Not«:  If  a  parmit  or  permit  modificatiort  it  daniad  at  any 
tima.  or  intorim  statu*  tarminatad  for  tha  affsetad 
unit,  eiotura  pursuant  to  §S  264.113(a)  and  (b)  or 
265.1 13(a)  and  (b)  must  ba  inHiatad. 


S95096-1 
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The  request  for  a  permit  modification 
or  the  amended  part  B  application  must 
include  demonstrations  that  the  unit  has 
the  existing  design  capacity  to  manage 
non-hazardous  waste,  and  that  the  non- 
hazardous  wastes  are  not  incompatible 
with  any  hazardous  or  non-hazardous 
wastes  remaining  in  the  unit.  In 
addition,  certain  facility  information 
including  the  waste  analysis  plan, 
ground-water  monitoring  plans,  closure 
and  post  closure  plans  and  cost 
estimates,  financial  assurance 
demonstrations  and  the  human  exposure 
assessment  information  required  und» 
RCRA  section  3019,  must  be  updated  as 
necessary  to  account  for  receipt  of  only 
non-hazardous  waste. 

Owners  and  operators  of  units 
remaining  open  under  today's  rule  must 
also  continue  to  comply  with  all 
applicable  part  264  permit  requirements 
(or  part  265  requirements  until  a  permit 
is  issued).  Units  may  not  remain  open  to 


receive  only  non  hazardous  wastes  if 
the  Regional  Administrate'  determines 
that  continued  operation  of  the  unit  or 
facility  cannot  be  conducted  in 
accordance  with  these  requirements 
ensuring  the  protection  of  human  health 
and  the  environment.  Finally,  units  must 
be  closed  in  accordance  with  the 
approved  closure  plan  and  the  subpart 
G  regulations  applicable  to  hazardous 
waste  management  units,  including 
notification  of  the  Agency  in  accordance 
with  the  deadlines  specified  in 
SS  264.112(d)(1)  and  265.112(d)(l}. 

Additionally,  the  owner  or  operator 
must  initiate  closure  under  the  following 
circumstances:  A  request  to  modify  the 
permit  to  manage  oidy  non-hazardous 
wastes  is  denied;  the  permit  is 
terminated  or  is  revoked  at  any  time;  a 
RCRA  permit  is  denied  for  interim  status 
facilities;  or  interim  status  is  otherwise 
terminated.  Closure  must  be  conducted 
in  accordance  with  the  approved  closure 


plan  and  the  deadlines  currently  in 

S  264.113  (a)  and  (b)  or  §  265.113  (a)  and 

(b). 

Today's  rule  also  establishes 
additional  requirements  applicable  to 
surface  impoundments  that  do  not 
satisfy  the  liner  and  leachate  collection 
system  requirements  specified  under 
RCRA  section  3005(j)  or  have  not 
received  a  waiver  horn  these 
requirements,  but  wish  to  delay  closure 
to  receive  non-hazardous  waste.  These 
additional  requirements,  including 
removal  of  hazardous  waste, 
accelerated  corrective  measures,  and 
strict  limitations  on  continued 
operations  following  detection  of  a 
release  from  the  unit,  will  ensure  that 
these  units  are  adequately  protective  of 
human  health  and  the  environment  The 
specific  requirements  are  illustrated  in 
Exhibit  2  and  summarized  briefly  bdow. 
nw  I  sw  COOK 
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Exhibit  2 

Surface  Impoundment/Waste  Removal  Alternative 


Submit  PtrmH  Modlflcation/Revisad 
Part  B  Application  with  Damonatrationa 

and  Raviaad  Plana  of  §§264.11 3(d)/ 

265.113(d)  and  Contingant  Corractiva 

Maaauraa  Plan 


f  120  Days  (180  Days  for  Interim  Status) 


Final  Racaipt  of  Hazardoua 
Waata 


1  90  Days 


Ramoval  of 
Hazardout  Waata 


I 


Racaiva  Non- 
Hazardous  Waata 


i 


Final  Rscaipt  of 
Non-Hazardous  Waata 


I 


Cloaura* 


*  Unit  continu9$  to  b9  sub/act  to  corract/va 
action  rtquirBmanta,  H  applicable. 


m 

Federal  Register  /  Vol.  54.  No.  155  /  Monday.  August  14,  1989  /  Rules  and  Regulations        33381 


Owners  and  operators  of  surface 
impoundments  not  meeting  liner  and 
leachate  collection  system  requirements 
must  prepare  and  submit  a  contingent 
corrective  measures  plan  with  their 
request  to  modify  their  permit  (or  for 
interim  status  facilities,  with  their 
amended  part  B  application).  The  plan 
must  include  a  description  of  corrective 
measures  that  can  be  implemented 
quickly  if  a  release  is  detected  and,  if 
waste  may  continue  to  be  received,  a 
demonstration  that  continued  receipt  of 
wastes  following  detection  of  a  release 
will  not  impede  implementation  of  the 
corrective  measures.  (The  contents  of 
the  plan  are  discussed  in  more  detail  in 
IV.B.2.a  of  today's  preamble). 

Under  the  final  rule,  owners  and 
operators  of  surface  impoundments  not 
meeting  double  liner  and  leachate 
collection  system  requirements  and  who 
wish  to  delay  closure  must  remove  all 
hazardous  liquids  and  remove  all 
sludges  from  the  impoundment  to  the 
extent  practicable.  If  a  release  is 
detected  either  prior  to  or  after  final 
receipt  of  hazardous  wastes  at  a  surface 
impoundment  from  which  hazardous 
wastes  have  been  removed,  corrective 
measures  must  be  implemented  within 
one  year  from  the  date  of  release. 
Continued  receipt  of  non-hazardous 
wastes  while  corrective  measures  are 
being  implemented  may  occur  only  if  the 
owner  or  operator  already  has  an 
approved  contingent  corrective 
measures  plan  (or  a  full  corrective 
action  plan)  that  accounts  for  the 
continued  receipt  of  niDn-hazardous 
wastes  and  demonstrates  that  such 
continued  receipt  of  wastes  will  not 
ipinede  the  progress  of  the  corrective 
action.  If  the  corrective  measures  plan 
has  not  been  approved,  receipt  of  waste 
must  cease  until  such  a  corrective 
measures  plan  has  been  approved. 

If  an  owner  or  operator  fails  to  make 
substantial  progress  in  conducting 
corrective  action,  either 'by  failure  to 
initiate  actual  remediation  or 
containment  activities  within  the  Hrst 
year  and /or  subsequently  failing  to 
implement  actions  leading  to  substantial 
progress  towards  achieving  the  facility's 
ground-water  protection  standard 
(GWPS)  or  backgroimd  levels,  if 
applicable,  he  must  initiate  closure  of 
the  impoundment  in  accordance  with 
the  requirements  of  subpart  G  of  part 
264  or  265.  Substantial  progress  towards 
achieving  the  facility's  GVVPS  or 
background  levels  will  be  determined  on 
a  case-by-case  basis.  The  achievement 
of  substantial  progress  will  be  measured 
by  whether  the  owner  or  operator  has 
corrective  action  measures  in  place 
within  one  year,  and  has  met  significant 


plan  milestones  or  deadlines  in  the 
compliance  schedule,  permit,  or 
enforcement  order  that  establishes 
timeframes  for  achieving  the  facility's 
GWPS,  or  background  levels.  Today's 
rule  also  includes  administrative 
procedures  providing  opportimity  for 
public  comment  on  ^e  Regional 
Administrator's  decision  that 
substantial  progress  has  not  been  made 
and  that  closure  of  the  unit  is  therefore 
required. 

IV.  Section>by-Section  Analysis 

The  following  sections  of  this 
preamble  address  the  major  issues 
raised  by  commenters  on  the  proposed 
rule  and  present  the  Agency's  response 
to  these  major  issues  and  rationale  for 
changes  to  the  proposed  rule.  The 
preamble  is  arranged  in  a  section-by- 
section  sequence  for  ease  of  reference. 
Section  A  addresses  the  applicability  of 
the  rule.  Section  B  discusses  the  part  264 
technical  requirements  applicable  to 
permitted  facilities.  The  part  270 
procedural  requirements  appUcable  to 
permitting  are  addressed  in  section  C. 
Section  D  discusses  the  conforming 
changes  to  265  interim  status  standards. 
The  requirements  proposed  in  parts  264 
and  265  are  substantively  identical,  but 
have  slightly  different  procedural 
requirements. 

A.  Applicability 

Today's  rule  is' restricted  to  permitted 
and  interim  status  landfill,  land 
treatment,  and  surface  impoundment 
units  that:  (1)  Are  in  compliance  with 
applicable  permit  or  interim  status 
requirements  (except  double  liner 
requirements);  (2)  cease  to  receive 
hazardous  wastes;  and  (3)  will 
subsequently  receive  only  non- 
hazardous  waste.  The  proposed  rule  did 
not  extend  the  option  to  delay  closure  to 
land  treatment  units,  but  specifically 
requested  comments  on  whether  the 
option  should  be  available  to  such  units. 
After  considering  public  comments 
received,  the  Agency  has  decided  to 
allow  land  treatment  units  to  delay 
closure  if  they  satisfy  the  eligibility 
criteria  in  S  264.113(d]  or  S  205.113(d). 
This  change  is  discussed  in  greater 
detail  in  section  IV.A.3.  below. 

The  rule  does  not  extend  the  option  to 
delay  closure  to  units  that  lost  interim 
status.  Today's  rule  also  does  not 
extend  the  option  to  delay  closure  to 
manage  only  non-hazardous  wastes  to 
storage  or  treatment  tanks,  container 
storage  tu^as,  waste  piles,  or 
incinerators.  If  owners  or  operators  of 
such  units  wish  to  receive  non- 
hazardous  wastes  after  the  final  receipt 
of  hazardous  wastes,  they  must  first 
comply  with  the  current  closure 


requirements.  The  Agency  believes  that 
the  activities  necessary  to  close  storage 
units  and  incinerators  (e.g.,  waste 
removal  and  decontamination)  are 
compatible  with  the  future  use  of  the 
unit  and  therefore  requiring  these  units 
to  conduct  closure  prior  to  receiving 
only  non-hazardous  wastes  will  not 
impose  an  undue  burden  on  owners  or 
operators. 

1.  Surface  Impoundments  Not  Meeting 
Liner  and  Leachate  Collection  System 
Requirements 

The  proposal  required  surface 
impoundments  not  meeting  the  MTR 
liner  and  leachate  collection  system 
standards  to  meet  the  general  conditions 
applicable  to  all  units  (SS  264.113(d)  and 
265.113(d))  as  well  as  additional 
requirements  (SS  264.113(e)  and 
265.113(e)).  The  proposed  rule  (Option  3, 
S  264.113(e)(3))  allowed  impoundments 
in  which  wastes  remained  in  place  (i.e., 
disposal  impoundments)  to  delay 
closure  only  if  they  were  not  leaking  at 
the  time  of  the  final  receipt  of  hazardous 
waste.  As  described  below,  the 
requirements  of  SS  264.113(e)  and 
265.113(e)  have  been  modified  in  the 
final  rule  in  response  to  comments 
received  on  the  proposal. 

Many  commenters  favored  the 
provision  of  the  proposal  allowing  non- 
MTR  surface  impoundments  to  delay 
closure  and  provided  anecdotal 
information  in  upport  of  it  Other 
commenters  opposed  the  proposal, 
expressing  concern  that  it  would 
adversely  impact  human  health  and  the 
environment  Those  commenters 
asserted  that  the  proposed  rule  would 
violate  the  requirements  in  RCRA 
section  3005(j)  which  require  that 
surface  impoundments  that  have  not  met 
MTR  cease  receipt  storage,  and 
treatment  of  hazardous  wastes  on 
November  8, 1988.  Commenters  further 
argued  that  because  all  hazardous 
wastes  would  not  be  removed  from  the 
impoundment  (for  instance,  under  one  of 
the  options,  no  hazardous  wastes  were 
required  to  be  removed),  and  because 
the  facility  would  not  cease  activities 
that  involve  the  management  of  the 
remaining  hazardous  wastes,  the  unit 
shoidd  be  considered  an  active 
hazardous  waste  surface  impoundment 
and  therefore  would  be  in  violation  of 
section  3005G)  of  RCRA.  These 
commenters  further  asserted  that  the 
proposal  violates  RCRA  section 
1003(a)(5)  because  the  proposal  achieves 
protection  of  human  health  and  the 
environment  by  remediating  releases, 
rather  than  by  preventing  releases, 
which  they  argued  is  required  by  the 
statute. 
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One  of  these  coramenten  also 
questioned  tlie  Agency's  tedinical 
Judgment  in  allowing  hazudoos  waste 
to  remain  in  sorface  Irapoondments 
lacking  doable  Uners  and  leak  detection 
systems.  Hie  comraenter  noted  diat  the 
Agency  previously  has  been  unwitUng  to 
rely  solely  on  ground-water  monitoring 
and  corrective  action  to  detect  and 
cleanup  releases,  favoring  instead  a 
combiBatton  of  desigD  aid  operating 
requirements  to  mtntiatM  the  potential 
for  releases.  The  conunenter  also 
pointed  out  that  the  Agency  had  not 
presented  any  data  with  this  rulemaking 
indicating  that  the  Agency  now  found 
that  ground-water  monitoring  and 
correcUve  action  were  more  effective 
dian  it  believed  in  the  past  RnaUy,  Oie 
conunenter  expressed  concern  that 
placing  additional  liquid  non-hazardous 
wastes  into  a  surface  impoundment 
containing  hazardous  wastes  could 
increase  tlie  pressure  head  dnd, 
conseqoendy,  faicrease  die  chances  diat 
hazardous  constituents  from  die 
hazardous  wastes  would  escape  into  die 
environment 

The  Agency  Is  not  persuaded  by  the 
commenters'  legal  arguments  based  on 
section  3005(1).  The  Agency  does  not 
believe  that  the  use  of  the  term 
"storage"  in  RCRA  section  3005(0  bars 
the  continued  receipt  of  non-hazardous 
wastes  by  impoundments  Uiat  may 
contain  hazardous  wastes.  The  statute 
clearly  requires  that  non-MTR  siffface 
impoundments  cease  receiving 
hazardoQS  wastes  by  Novemlwr  B.  1988, 
and  all  non-retrofitted  impoundments 
must  comply  widi  this  requirement  The 
statute  does  not  itself  require  closure  of 
these  mdti.  fai  a  colloquy  ciariiying 
statutory  language.  Senators  Randolph 
and  Qake  indicated  dnt  the  taitent  of 
the  provlshm  was  not  to  reqidre 
retrofitting  for  hazardous  waste 
impoundments  that  receive  or  store 
hazardous  waste  prior  to  November  8, 
1988.  but  cease  to  receive  hazardous 
waste  after  tiiat  date,  and  that  requiring 
such  closure  would  not  be  necessary  if 
continued  waste  management  in  the 
impoundment  were  conducted  in  a 
manner  ensuring  continued  protection  of 
human  health  and  the  environment  (130 
Ck>ng.  Rec.  99IB2  daily  ed  July  25. 1984). 

The  Agency  does,  however,  agree 
with  die  commenters  diat  section 
1003(aU5)  estabHshes  the  goal  of 
mana^ng  hazardous  waste  properly  In 
the  first  place,  "thereby  redud^g  the 
need  for  corrective  action  at  a  future 
date."  However,  die  Agency  believes 
that  Congress  intended  to  allow  the 
Agency  to  determine  the  type  of 
regulatory  controls  needed  to  provide 
"proper  management"  for  each  type  of 


hazardous  waste  management  unit  This 
provision  does  not  prohibit  non- 
retrofitted  siuface  impoundments  from 
delaying  closure  to  receive  non- 
hazardous  wastes.  Cbsure  of  these  units 
need  not  be  required  if  the  Agency 
determines  tliat  the  wastes  in  the 
impoundments  caa  still  be  managed  in 
such  a  way  as  to  reduce  the  need  for 
future  corrective  action. 

The  Agency  has  re-evaluated  the 
proposal  in  light  of  the  technical  and 
policy  concerns  raised  in  the  comments. 
Upon  reconsideraion,  tiie  Agency  has 
determined  that  only  those  non- 
retrofitted  impoundments  that  meet  the 
removal  requirements  described  in 
Option  1  of  the  proposal  will  be  eligible 
to  delay  closure.  Sirface  impoundments 
from  which  wastes  are  not  removed  will 
not  be  permitted  tt  delay  closure. 
Further,  flushing  of  impoundments  to 
achieve  only  a  95  percent  volume 
displacement  is  not  sufficient  under  the 
final  rule  as  evidence  of  waste  removal 

EPA,  as  noted  fay  the  commenters, 
generally  has  adopted  regulatory 
requirements  which  impose  both 
pKvention  and  detection  and 
remediation  reqoiiements  for  land 
disposal  units.  This  position  was  first 
articulated  in  the  Agency's  July  26. 19B2 
rulemaking  establishing  standards  for 
land  disposal  facilities  (47  PR  32274). 
The  1902  rale  promulffBted  two  sets  of 
standards  for  lantffills,  surfoce 
impooadments,  waste  piles,  and  land 
treatment  units.  Hie  design  and 
operating  standards  were  intended  to 
minimia  the  fometion  and  migration  of 
leachate  and  thus  reduce  the  likelihood 
of  releases,  while  tiie  ground-water 
monitoring  and  response  requirements 
were  promulgated  to  ensure  that 
releases  would  be  detected  and 
corrective  action  measures  implemented 
in  the  event  of  a  rtlease.  The  Agency 
reiterated  its  position  on  these  dual 
goals  of  prevention  and  protection  hi  its 
May  2, 1986  rale  establishing  additional 
closure,  post-dosare  care,  and  financial 
responsibility  requirements  for 
hazardous  waste  facilities.  In  the 
preamble  to  die  1988  final  rule,  the 
Agency  stated  diat  "the  hazardous 
waste  regulations  incorporate  a  two-part 
'prevention  and  care'  system  wliose 
overall  goal  is  to  tiinimize  the  formation 
and  miction  of  feachate  to  the 
adjacent  subsurface  soil,  ground  water, 
or  surface  water."  (51  FR 16432)  The 
Agency  also  relied  on  this  position  in 
the  May  29, 1987  &2  FR  2218),  proposal 
to  extend  double  liner  and  leachate 
collection  standaids  to  certain  new, 
replacement,  and  expansion  landfills 
and  surface  impoundments  not  required 


to  meet  these  standards  under  section 
3004(0). 

The  Agency  also  agrees  with  the 
commenters  that  proposed  Options  2 
and  3  failed  to  require  measures 
sufficient  to  prevent  releases  from 
impoundments.  Consistent  with 
previous  policies.  EPA  is  not  willing  to 
rely  solely  on  detection  and  remediation 
to  provide  protection  for  human  health 
and  the  environment  at  non-retrofitted 
impoondments  which  retain  significant 
amounts  of  liquid.  Under  both  of  these 
options,  particularly  Option  3. 
significant  amounts  of  hazardous  liquids 
would  remain  in  surface  impoundments 
that  lack  linera  and  leachate  collection 
systems  or  have  liners  that  do  not  meet 
the  standards  that  EPA  would  require 
for  new  units.  tPA  shares  the 
commenter's  concern  that  adding 
additional  non-hazardoos  liquids  could 
increase  the  (Hressure  level  in  tiiese 
impoundments  tliereliy  increasing  tiie 
potential  for  releases  of  the  remaining 
hazardous  wastes  from  these 
impoundments.  On  rerexamination  the 
Agency  no  longer  believes  that  the 
enhancements  to  tiie  remediation 
process  that  the  Agency  had  proposed 
(such  as  accelerateid  corrective  action) 
are  sufficient  to  mitigate  tlie  possilrility 
that  a  release  may  escape  early 
detection  and  prompt  remediation. 
Consequently,  the  Agency  believes  that 
protection  of  human  health  and  the 
environment  requires  prompt  closure  of 
impoundments  retaining  significant 
amounts  of  hazardous  waste.  Closure 
will  supply  necessary  "preventative" 
measmes  by  requiring  the  owner  or 
operator  to  eitiier  remove  aD  hazardous 
wastes  and  waste  constituents  or  to 
eliminate  all  free  liquids  and  install  an 
impermeable  cap  to  reduce  the  potential 
for  future  releases  of  hazardous 
constituents. 

The  Agency  continaes  to  believe  diat 
proposed  Option  1  does,  however, 
require  sufficient  pretentative  measures 
to  ensure  continued  protection  of  human 
health  and  the  environment.  Under  this 
option,  die  oMmer  or  operator  must 
remove  all  liquid  hazardous  wastes  and 
remove  hazardous  sludges  to  the  extent 
practicable.  The  Agency  bebeves  that 
the  significant  reduction  in  the  quantity 
of  waste  in  the  unit  will  reduce  the 
threat  posed  by  any  release  to  die 
environment  While  some  small  amount 
of  hazardous  sludges  may  remain,  the 
required  removal  activity  significantly 
decreases  the  likelihood  that  a  release 
of  hazardous  constituents,  leached  from 
the  sludge  at  levels  presenting  a  threat 
to  human  health  and  the  environment 
will  occur. 
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To  further  ensure  continued 
environmental  protection,  the  Agency 
has  retained  the  requirements  it 
proposed  to  expedite  the  detection  and 
remediation  process.  Units  delaying 
closure  will  be  required  to  receive 
permits  and  to  operate  under  part  264 
standards  including  ground-water 
monitoring  standards.  These  units  will 
therefore  be  subject  to  the  same  ground- 
water monitoring  requirements  as  units 
meeting  all  MTR.  Further,  to  ensure 
prompt  response  and  remediation  in  the 
event  of  a  release,  accelerated 
corrective  action  and/or  closure  of  units 
is  required. 

Surface  impoundments  not  meeting 
liner  and  leachate  collection  systems 
requirements  must  submit  a  contingent 
corrective  measures  plan  describing 
interim  measures  for  handling  a  release 
if  it  occurs  and  prompUy  implement  this 
plan  if  a  release  is  detected.  Detection  of 
releases  will  be  determined  using  either 
background  levels  or  the  ground-water 
protection  standard  (GWPS)  if  one  has 
been  established.  Further,  owners  and 
operators  will  not  be  allowed  to  delay 
implementation  of  corrective  measures 
while  a  GWI>S  is  being  established. 

The  Agency  therefore  continues  to 
believe  that  the  combination  of  waste 
removal  and  stricter  detection  and 
remediation  requirements  of 
§S  264.113(6}  and  265.113(6]  will  protect 
human  health  and  the  environment  and 
be  consistent  with  the  objectives  and 
specific  requirements  of  RCRA. 
Accordingly,  the  Agency  is  finalizing 
revised  requirements  in  §  S  264.113(e} 
and  265.113(e)  which  allow  surface 
impoundments  not  meeting  liner  and 
leachate  collection  system  requirements 
to  delay  closure  if  hazardous  wastes  are 
first  removed  and  other  eligibility  and 
operating  criteria  are  met  Section  IV.B.2 
discusses  in  more  detail  how  the 
proposed  requirements  have  been 
modified  in  response  to  comments. 

2.  Landfills 

The  proposed  rale  would  allow 
landfills  that  meet  the  general 
requirements  set  forth  in  S§  264.113(d) 
and  265.113(d)  to  delay  closure.  One 
conunenter  opposed  allowing  landfills 
not  meeting  VTTR  to  delay  closure.  The 
conunenter  contended  that  landfills  not 
meeting  MTR  would  pose  risks  of 
release  similar  to  those  posed  by  non- 
retrofitted  surface  impoundments. 

The  Agency  has  considered  the 
commenter's  concerns,  but  is 
promulgating  the  final  rule  as  proposed 
allowing  landfills  to  delay  closure  if 
they  meet  the  requirements  in 
{  264.113(d).  Existing  landfills  are  not 
subject  to  the  provisions  of  Section 
3005(j]  of  RCRA  that  require  surface 


impoimdments  to  retrofit  or  cease 
receipt  of  hazardous  waste  by 
November  8, 1988.  Existing  landfills  are, 
however,  subject  to  the  requirements  of 
section  3004(o)  of  RCRA.  Under  section 
3004(o)  existing  landfills  must  retrofit  to 
meet  MTR  or  cease  receipt  of  hazardous 
waste  only  if  they  are  laterally 
expanded,  or  otherwise  trigger  the 
replacement  or  new  unit  definitions. 

The  Agency  believes  that  since 
existing  landfills  not  satisfying  MTR 
may  remain  in  operation  to  handle 
hazardous  wastes,  they  should  be 
allowed  to  delay  closure  to  receive  only 
non-hazardous  wastes  if  they  meet  the 
requirements  of  S  264.113(d]  or 
S  265.113(d),  as  applicable.  The  Agency 
also  disagrees  with  the  commenter's 
view  of  the  risks  presented  by  receipt  of 
non-hazardous  waste  at  landihlls.  When 
evaluating  a  request  to  delay  closure  of 
an  existing  landfill,  the  Agency  will 
carefully  consider  the  compatibility  of 
the  hazardous  and  non-hazardous  waste 
to  be  managed  in  the  landfill  in  addition 
to  all  other  requirements  in  SS  264.113(d) 
and  265.113(d].  Requiring  landfills  to 
comply  with  SS  264.113(e)  and  265.113(e) 
would  result  in  units  receiving  only  non- 
hazardous  wastes  being  subject  to  more 
stringent  requirements  than  landfills 
receiving  hazardous  wastes. 
Accordingly,  under  today's  rule,  landfills 
are  subject  only  to  the  requirements  in 
SS  264.113(d]  and  265.113(d)  to  delay 
closure. 

3.  Land  Treatment  Units 

The  proposed  rule  did  not  extend  the 
option  to  delay  closure  to  land  treatment 
units.  The  Agency  did,  however, 
specifically  request  comment  on 
whether  the  proposal  should  be 
extended  to  land  treatment  units. 

The  majority  of  commenters  on  this 
issue  supported  extending  the  option  to 
delay  closure  to  land  treatment  units. 
Comments  favoring  the  option  pointed 
out  that  many  land  treatment  facilities 
already  manage  both  hazardous  and 
non-hazardous  waste  streams. 
Commenters  further  asserted  that  land 
treatment  units  pose  a  lower  risk  to 
ground  water  than  surface 
impoundments  and  landfills  because 
hazardous  constituents  are  degraded 
and  immobilized  as  part  of  treatment 
and  that  the  destraction  efficiency  of  a 
land  treatment  unit  may  be  improved 
when  non-hazardous  wastes  are 
combined  with  hazardous  wastes.  One 
conunenter  who  opposed  allowing  land 
treatment  units  to  delay  closure  stated 
that  increased  pressure  and  potential 
explosive  and  subsidence  hazards  could 
be  caused  by  the  acceptance  of  non- 
hazardous  wastes. 


The  Agency  has  considered  these 
comments  and  has  expanded  the  final 
rule  to  allow  land  treatment  units  to 
delay  closure  if  they  satisfy  the 
ehgibility  criteria  of  SS  264.113(d]  and 
265.113(d).  The  Agency  believes  that 
land  treatment  units  can  delay  closure 
and  operate  in  a  manner  that  is 
protective  of  human  health  and  the 
environment  All  land  treatment  units 
that  delay  closure  will  continue  to  be 
subject  to  all  subtiUe  C  requirements  for 
land  treatment  units  and  the 
requirements  of  S  S  264.113(d)  and 
265.113(d)  of  today's  mle.  Existing 
subtitie  C  regulations  require  owners 
and  operators  of  land  treatment  units  to 
demonstrate  that  the  hazardous 
constituents  in  the  subtitie  C  wastes  will 
be  completely  degraded,  transformed  or 
immobilized  in  the  treatment  zone.  As 
part  of  the  permit  or  permit  modification 
(or  amended  Part  B  application  for 
interim  status  facilities)  required  to 
delay  closure,  these  owners  and 
operators  will  be  required  to 
demonstrate  that  receipt  of  non- 
hazardous  waste  will  not  inhibit  the 
degradation,  transformation  or 
immobilization  of  the  hazardous  wastes 
in  the  treatment  zone.  These  factors, 
together  with  the  other  requirements  of 
SS  264.113(d]  and  265.113(d)  will  ensure 
that  land  treatment  units  delaying 
closure  are  adequately  protective  of 
himian  health  and  the  environment 

4.  Other  Treatment  and  Storage 
Facilities 

The  proposed  rule  would  not  allow 
storage  units  (i.e.,  storage  and  treatment 
tanks,  container  storage  areas,  or  waste 
piles)  or  incinerators  to  delay  closure.  In 
the  preamble  to  the  proposal,  the 
Agency  stated  that  if  these  units  wanted 
to  delay  closure  m  order  to  receive  oidy 
non-hazardous  waste,  they  would  first 
be  required  to  close  in  compliance  with 
the  requirements  of  subpart  G.  The 
requirements  for  closure  of  these  units 
involve  removal  or  decontamination  of 
all  wastes  and  waste  residues, 
containers,  linere,  bases  and 
contaminated  soils,  equipment  and  other 
containment  system  components  (40 
CFR  264.178,  264.197,  264.258,  264.351, 
265.197,  and  265.351).  These  closure 
requirements  are  not  incompatible  with 
the  reuse  of  these  units  for  receipt  of 
only  non-hazardous  waste.  Once  the 
unit  has  been  emptied  of  all  hazardous 
wastes  and  decontaminated,  it  could 
receive  non-hazardous  waste  as  a 
subtitie  D  facility,  without  being  subject 
to  the  stricter  provisions  of  today's  rule. 

Only  one  conunenter  recommended 
that  tanks  and  container  storage  areas 
be  allowed  to  delay  closure.  The  Agency 
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contlnaM  to  bdleve  that  becasae  the 
acthrMes  which  would  be  neoesaary  to 
delay  doeore  are  lo  shnflar  to  activities 
required  to  dose  these  anits,  pnriiibiting 
storage  units  Eroan  delaying  closure 
under  today's  role  will  not  impose  an 
undue  bordien  on  the  owners  and 
operators  of  these  units.  Therefors.  the 
final  mk  is  promulgated  as  proposed 
and  ia  not  applicable  to  storage  and 
treataonnt  tanks,  container  storage 
areas,  waste  piles  and  incinerators. 

B.  Part  264  Standards 

The  Agency  proposed  to  amend 
tS  264.112(d)  and  264.113  (a),  (b),  and 
(c).  and  to  add  new  parapaphs  (d)  and 
(e)  to  i  264.113.  Sections  264.113  (a)  and 
(b)  require  a  Escility  owner  or  operator 
to  treat,  dispose,  or  remove  all 
hazardous  wastes  wdthin  90  days  and  to 
complete  closure  activities  within  180 
days  of  the  final  receipt  of  hazardous 
wastes.  Further,  S  2e4.112(d)  esUblishes 
that  the  date  the  owner  or  operator 
expects  to  begin  closure,  which  triggers 
the  notification  requirements,  is  no  later 
than  30  days  after  the  receipt  of  the  last 
known  volume  of  hazardous  wastes. 
Under  |S  264.113  (a)  and  (b)  and  265.113 
(a]  and  (b).  extensions  to  the  closure 
period  may  be  granted  in  certain  limited 
circumstances.  Today's  rule  provides  an 
additional  justification  for  an  extension 
of  the  closure  period  to  allow  for 
management  of  only  non-hazardous 
wastes.  Additionally,  a  conforming 
change  is  being  made  to  f  }  264.112(d) 
and  284.113(0]  to  address  deadlines  for 
closure  of  units  that  qualify  to  delay 
closure.  The  changes  to  §  264.113  being 
promulgated  today  supplement  existing 
part  284  standards  and  provide 
assurance  that  public  health  and  die 
environment  will  be  adequately 
protected  at  units  delaying  closure. 

1.  General  Conditions  for  Delay  of 
Closure  [i  264.113  (d)) 

Section  2e4.113(d)  of  today's  role 
establishes  the  general  requirements 
applicable  to  all  units  delaying  closure 
to  receive  non-hazardous  wastes  after 
the  final  receipt  of  hazardous  wastes. 
These  requirements  supplement  existing 
subtitle  C  requirements.  The  1 284.113(d] 
requiiemenls  are  discussed  in  turn 
below. 

a.  Demonstrations  for  Extensions  to 
Closure  Deadlines  (§ 264.U3(d)(l)). 
Section  2B4.113(dKl)  of  the  proposed 
rule  required  owners  and  operators  of 
facilities  wishing  to  delay  closure  to 
demonstrate  as  part  of  their  pennit 
application  or  modification  that:  (1)  The 
unit(s)  has  adequate  existing  design 
capacity  to  continue  to  receive  waste; 
(2)  there  is  a  reasonable  likeilhood  that 
non-hazardous  wastes  will  be  reoeivMl 


in  the  unit  within  one  year  of  the  final 
receipt  of  hazardow  waste;  (3)  non- 
hazardous  wastes  leceived  will  be 
compatible  with  any  other  wastes 
remaining  in  the  unit;  (4)  closure  of  the 
unit  is  incompatible  with  continued 
operation  of  the  facility;  and  (5)  the 
facility  will  continue  to  be  operated  in 
compliance  with  all  applicable  pennit  or 
interim  status  requirements. 

The  Agency  received  a  number  of 
comments  regarding  these 
demonstrations.  Most  commenters 
recommended  that  the  required 
demonstrations  be  modified  or  deleted 
from  the  final  rule.  The  Agency 
continues  to  believe,  however,  that  the 
demonstrations  required  in  the  proposal 
are  necessary  to  ensure  that  units 
delaying  closure  to  receive  only  non- 
hazardous  waste  remain  adequately 
protective  of  human  health  and  the 
environment.  In  many  cases,  the 
required  demonstrations  are  the  same  as 
those  currently  required  under 
SI  264.113(b)  and  2e5.113(b)  for  units 
wishing  to  temporarily  suspend 
hazardous  waste  management  activities. 
The  Agency's  rationale  for  retaining 
eadi  of  the  demonstrations  is  presented 
below. 

(1)  Design  Capacity.  One  commenter 
recommended  that  the  option  to  delay 
closure  not  be  restricted  to  a  facility's 
original  design  capacity.  The  Agency 
continues  to  believe  that  it  is  prudent  to 
restrict  the  option  to  delay  closure  to  the 
existing  design  capacity.  In  proposing 
these  changes  to  the  closure 
requirements,  the  Agency  recognized 
that  closure  of  a  unit  while  the  unit  has 
remaining  capacity  to  receive  non- 
hazardous  wastes  oould  disrupt  facility 
operations  or  impose  substantial 
economic  burdens  on  the  facility  owner 
or  operator.  Where  existing  capacity  can 
be  utilized  to  manage  non-hazardous 
wastes  in  a  manner  that  remains 
protective  of  humat  health  and  the 
environment,  extensions  to  the  closure 
period  may  he  allowed.  The  Agency 
believes  that  it  is  uawise  to  allow  the 
expansion  of  subtitle  C  units  for 
managing  non-hazardous  wastes,  thus 
resulting  in  large  units  subject  to  subtitle 
C.  Finally,  the  Agency  does  not  believe 
that  many  owners  and  operators  would 
want  to  expand  thefr  subtitle  C  units  or 
facilities  simply  to  receive  more  non- 
hazardous  waste,  since  such  lateral 
expansion  of  surfaoe  impoundments  and 
landfills  would  trigger  the  liner  and 
leachate  collection  system  requirements 
of  RCRA  section  3004(0).  The  Agency 
recommends  that  if  additional  non- 
hazardous  waste  capacity  is  needed,  a 
facility  choose  to  construct  a  unit 
designed  to  handle  non-hazardous 


wastes  in  accordance  With  Subtitle  D 
requirements. 

(2)  Receipt  of  Non-Hozardous  Waste 
Within  One  Year.  A  commenter 
suggested  that  the  reqijred 
demonstration  that  wastes  will  be 
received  within  one  year  of  the  final 
receipt  of  hazardous  waste  be 
documented  (e.g..  through  submission  of 
contracts  indicating  anticipated  recaipt 
of  non-hazardous  waste)  and  the!  the 
time  period  within  which  non-hazardous 
wastes  must  be  received  should  be 
shortened  to  three  months.  The  Agency 
does  not  believe  that  sach  changes  are 
necessary.  The  provisian  allowing  a  unit 
to  remain  open  if  it  receives  additional 
wastes  within  one  year  of  the  final 
receipt  of  hazardous  wastes  is 
consistent  with  the  provisions  allowing 
continued  receipt  of  haeardous  waste.  In 
implementing  §S  264.112(d)(2)  and 
265.112(d)(2),  the  Agency  currently 
determines  on  a  case-fay-case  basis  the 
documentation  that  best  supports  the 
claim  that  additional  wastes  will  be 
received  and  that  sufficient  design 
capacity  is  remaining.  In  evaluating 
these  submissions,  the  Regional 
Administrator  generally  tsJies  into 
account  a  number  of  factors  including 
those  suggested  by  the  commenter,  such 
as:  (1)  Unit  or  facility  characteristics, 
including  capacity  and  operating 
conditions;  (2)  demand  for  the  facility: 
(3)  the  owner  or  operator's  business 
plans;  and  (4)  the  history  of  facility 
operations  (OSWER  Policy  Directive 
#9478.00-6.  January  1967,  pp.  3-16  and 
3-17).  Finally,  the  eligibility 
requirements,  including  the 
requirements  to  continee  to  comply  with 
all  permit  conditions  off  interim  status 
standards,  if  applicable,  will  ensure  that 
units  remaining  open  following  the  final 
receipt  of  hazardous  waste  are 
protective  of  human  health  and  the  . 
environment 

(3)  Compatibility  of  Wastes.  The 
Agency  received  comments  on  the 
compatibility  demonstration 
(§§264.113(d)(l)(iv)and 
265.113(d)(l)(iv))  only  with  respect  to 
landfill  units.  Several  oommenters 
challenged  the  Agencjr's  suggestion  in 
the  preamble  that  it  would  be  difficult  to 
demonstrate  that  municipal  solid  wastes 
would  be  compatible  with  hazardous 
wastes  remaining  in  landfill  units,  and 
therefore  it  would  be  unlikely  that 
receipt  of  municipal  solid  wastes  would 
be  allowed.  The  Agency  continues  to 
believe  that  in  most  cases,  it  will  be 
difficult  to  demonstrate  diat  municipal 
solid  wastes  will  be  compatible  with 
hazardous  wastes  remaining  in  a  unit 
delaying  closure.  Problems  which  are 
anticipated  include  subsidence. 
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settlement  of  the  cap,  or  leachate  and 
methane  gas  production.  The  Agency 
acknowledges,  however,  that  some  units 
have  been  specifically  designed  to  co- 
manage  both  hazardous  and  municipal 
solid  wastes.  For  these  types  of  units, 
the  Agency  agrees  with  the  commenter 
that  it  may  not  be  difficult  to 
demonstrate  that  the  continued  receipt 
of  non-hazardous  wastes  will  be 
compatible  with  the  design  of  the  unit 
and  with  the  hazardous  wastes 
remaining  in  the  tmiL  In  cases  where  the 
unit  has  not  been  designed  specificaUy 
to  handle  hazardous  and  non-hazardous 
wastes,  however,  the  Agency  still 
believes  that  it  will  be  ^fficult  to 
demonstrate  that  the  addition  of  non- 
hazardous  wastes  will  be  compatible 
with  the  remaining  wastes  in  the  unit 
and  with  the  facility  design  and 
operating  requirements  of  part  264.  The 
requirements  of  S§  264.113(d)(l)(iv)  and 
265.113(d)(l)(iv)  therefore  remain 
unchanged,  "rhese  requirements  are 
applicable  to  all  types  of  units  eligible  to 
delay  closure. 

(4)  Incompatibility  of  Closure  With 
Continued  Operations,  A  few 
commenters  expressed  confusion  about 
the  requirement  that  owners  and 
operators  demonstrate  that  closure  of 
the  unit  would  he  incompatible  with 
continued  operation  of  the  facility. 

After  considering  the  commenters' 
concerns,  the  Agency  has  decided  to 
retain  the  requirement  that  owners  and 
operators  of  units  delaying  closure 
demonstrate  that  closure  of  the  unit 
would  be  incompatible  with  continued 
operation  of  the  facility 
(§  264.113(d)(1)(iv)).  This  requirement  is 
consistent  with  existing  requirements 
for  requesting  an  extension  to  the 
deadlines  to  begin  closure  for  owners  or 
operators  wishing  to  receive  additional 
hazardous  wastes,  and  has  not  proved 
to  be  an  implementation  concern  to 
date.  This  demonstration  can  be 
supported  by  submission  of  information 
showing  the  role  of  the  unit  in  the 
facility's  overall  waste  management 
scheme.  The  practical,  rather  than 
economic,  disruptions  which  closure  of 
the  unit  with  remaining  capacity  would 
have  on  facility  operations  should  be 
evidenced. 

b.  Continued  Compliance  With 
Subtitle  C  Requirements.  A  few 
commenters  asserted  diat  the  Agency 
does  not  have  the  authority  to  require 
continued  compliance  with  Subtitle  C 
permitting  requirements  because  units 
delaying  closure  would  be  managing 
only  non-hazardous  wastes.  One 
commenter  recommended  that  the 
Agency  not  require  compliance  with 
both  State  and  local  regulations  in 


addition  to  Subtitle  C  requirements  to 
avoid  duplicate  and  potentially 
conflicting  requirements.  Finally,  one 
ccmimenter  suggested  that  the  Agency 
clarify  that  surface  impoundments  not 
meeting  liner  and  leachate  collection 
system  requirements  need  not  cranply 
with  the  permit  requirements  lot 
retrofitting. 

RCRA  provides  the  Agency  ample 
authority  to  regulate  any  units  that 
received  hazardous  waste  after 
November  19. 1980.  Units  wishing  to 
delay  closure  are  currently  regulated 
imder  Subtitle  C  and  remain  regulated 
as  long  as  hazardous  constituents  from 
those  wastes  remain  in  die  units,  unless 
the  owner  or  operator  obtains  a  delisting 
or  satisfies  clean  closure  requirements. 

In  specifying  in  the  preamble  to  the 
proposal  that  units  comply  with 
appUcable  State  and  local  regulations, 
the  Agency  was  merely  restating 
existing  requirements.  Currently,  an 
owner  or  operator  is  subject  to  all 
applicable  State  and  local  regulations  in 
addition  to  applicable  Federal 
requirements. 

Finally,  one  commenter  pointed  out 
that  the  requirement  for  surface 
impoundments  not  designed  to  satisfy 
the  MTR  liner  and  leachate  collection 
system  requirements  to  comply  with  all 
part  264  permit  requirements  could 
cause  confusion.  The  Agency  wishes  to 
clarify  that  the  MIH  liner  and  leachate 
collection  requirements  are  not 
applicable  permit  requirements  for 
surface  impoundments  operating  under 
a  S  284.113(e)  and  9  265.113(e) 
extension.  It  should  be  noted  that  lateral 
expansion  of  units  delaying  closure 
pursuant  to  S  S  264.113(d)  and  (e)  is  not 
allowed.  Lateral  expansion  of  such  units 
would  trigger  the  KfTR  requirements  of 
S  3004(o)  as  well  as  constitute  a 
violation  of  today's  regulation. 
c.  Changes  to  Facility  Plans 
(§  264.113(d)(2)).  Section  264.113(d)(2) 
proposed  that  owners  and  operators 
submit  with  their  permit  modification 
request,  necessary  and  appropriate 
changes  to  the  waste  analysis  plan, 
ground-water  monitoring  plan  and 
response  plan,  closure  and  post-closure 
plans  and  cost  estimates,  and 
demonstrations  of  finandal  assurance 
required  elsewhere  in  part  264.  These 
requirements  parallel  existing 
requirements  that  facility  plans  be 
revised  to  reflect  substantial  dianges  in 
the  types  of  hazardous  wastes  being 
handled  or  the  hazardous  waste 
management  practices  employed. 
Similarly,  the  Agency  believes  that  to 
ensure  proper  management  of  units 
receiving  non-hazardous  wastes, 
selected  plans  should  be  revised  to 


reflect  changes  in  unit  operations  for 
managing  only  noo  hazardous  wastes. 

The  Agemy  received  Te»y  tew 
comments  on  the  proposca  rcqutrenent 
to  modify  the  ground-water  monitoring 
plan,  dosnre  and  port-doenre  plans  and 
cost  estimates,  aiui  financial  assurance 
demonstrations  (responses  to  these 
comments  appear  in  the  Comment 
Response  Document).  Howew.  a 
number  of  commenters  objected  to  the 
requirement  to  revise  the  waste  analysis 
plan.  One  commenter  stated  that 
modifying  the  waste  analysis  plan  is 
unnecessary  because  waste 
compatibilitj'  already  will  have  been 
demonstrated  under  the  requirements  of 
S  2»4.113(d)(l)(iii).  bi  addition,  this 
commenter  stated  that  the  Subtide  C 
waste  analysis  program  cannot  be 
adapted  to  munidpal  solid  wastes 
because  of  the  difficulty  of  obtaining  the 
necessary  data.  Under  Subtitle  C 
generators  of  hazardous  wastes  must 
prepare  a  manifest  identifying  the 
contents  of  each  shipment  of  waste.  In 
contrast,  generators  of  munidpal  solid 
wastes  are  not  required  to  compile  the 
data  necessary  to  characterize  their 
wastes.  Thus,  munidpalities  and 
commerdal  trash  collectors  would  be 
unable  to  provide  the  TSDPs  with  data 
on  the  exact  content  of  municipal  solid 
waste  (generally  household  wastes) 
which  would  be  necessary  to  comply 
with  the  waste  am  lysis  plan 
requirements. 

The  Agency  continues  lo  believe  that 
revision  of  the  waste  analysi:  plan  is 
necessary  and  practicable  in  most  cases. 
Such  information  will  be  required  to 
support  the  compatibility  demonstration 
in  9  264.113(d)(l)(iii).  The  Agency  would 
expect  the  compatibility  demonstration 
required  in  9  264.113(d)(l)(iii)  to  cross- 
reference  the  waste  analysis  plan  as 
evidence  that  non-hazardous  waste 
streams  are  compatible  with  previously 
managed  hazardous  wastes. 

It  should  be  noted,  however,  that  the 
final  rule  requires  that  the  waste 
analysis  plan  be  revised  "as  necessary 
and  appropriate"  to  account  for  the 
addition  of  additional  or  new  non- 
hazardous  waste  streams.  The  Agency 
acknowledges  that  in  some  cases  the 
Subtitie  C  procedures  for  conducting 
physical  and  chemical  waste  analyses 
and  the  requirements  to  prepare  a  waste 
analysis  plan  describing  these 
procedures  may  be  difficult  to  apply  to 
municipal  solid  wastes.  For  example, 
generators  of  munidpal  trash  (e.g.. 
households)  do  not  hsve  the  data 
necessary  to  characterize  the  wastes.  In 
such  cases,  the  Agency  may  allow  the 
owner  or  operator  to  use  his  own 
knowledge  about  the  waste  streams  to 
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make  the  required  compatlbilltjr 
demonitration  (e.g.,  local  ordinances 
that  ptohibit  certain  typee  of  wastes 
from  being  disposed  in  the  trash  or 
visual  inspections  of  truckloads).  This 
flexible  approach  is  consistent  with 
current  Agency  practices. 

d  Exposure  Aaseaunent  Information. 
Section  284.113(d)(4)  of  the  proposed 
rule  would  have  required  owners  and 
operators  wishing  to  delay  closure  to 
submit  the  human  exposure  assessment 
required  under  RCRA  section  30ig(a) 
with  the  request  to  delay  closure.  This 
section  further  would  have  required  that 
if  the  Regional  Administrator 
determined  that  the  unit  posed  a 
substantial  risk  to  human  health,  then 
the  unit  would  not  be  eligible  to  delay 
closure. 

One  commenter  recommended  that 
the  Regional  Administrator  determine 
that  continued  use  of  the  unit  to  receive 
only  nonhazardous  waste  would  not 
pose  a  substantial  risk  to  human  health. 
Another  commenter  argued  that  the 
requirement  was  stated  in  excessively 
vague  language  and  provided  no 
opportunity  for  administrative  appeal 
Finally,  a  third  commenter  stated  that 
section  3019  information  must  be 
submitted  only  upon  submission  of  a 
final  part  B  permit  applicatioa  and  that 
resubmission  of  the  data  should  not  be  a 
condition  of  delaying  closure. 

The  Agency  has  considered  the 
commenters'  recommendations  and 
agrees  that  resubmission  of  the  human 
exposure  assessment  information 
required  under  ROIA  section  30ig(a]  (40 
CFR  270.10(J))  may  not  always  be 
necessary  to  demonstrate  that  a  unit  can 
operate  in  a  manner  protective  of  human 
health  and  the  environment.  The 
purpose  of  the  information  gathered 
under  the  authority  of  RCRA  section 
3019  is  to  assist  in  the  evaluation  that  a 
unit  delaying  closure  can  continue  to 
operate  in  a  manner  protective  of  human 
health  and  the  environment  Therefore, 
the  Agency  is  modifying  the  final  rule  to 
clarify  that  the  information  will  only  be 
required  to  be  updated  "as  necessary 
and  appropriate"  to  account  for  the 
receipt  of  non-hazardous  wastes 
following  final  receipt  of  hazardous 
wastes.  The  Agency  is  also  including  the 
requirement  to  submit  or  revise  the 
1 3019  information  with  the  other  plans 
and  information  updates  required  under 
1 264.113(d)(2)  rather  than  as  a  separate 
requirement  in  1 284.113(d)(4).  As  a 
result  of  this  change,  proposed 
i  264.113(d)(4)  has  been  deleted  and 
1 264.113(d)(5)  has  been  renumbered 
I  2e4.113(d)(3). 

e.  Permit  Revisions  (§  26i.ll3(dJ(4)}. 
Under  1 2e4.1l3(d)(S).  the  proposed  rule 
required  that  the  permit  modification 


Include  revisions  to  the  affected 
conditions  of  the  permit,  as  appropriate, 
to  account  for  the  management  of  only 
non-hazardous  waste  in  the  unit 
delaying  closure.  No  comments  were 
received  on  this  section  of  the  proposal 
and  the  Agency  is  finalizing  the 
requirement  as  proposed.  Because  of 
other  changes  to  the  proposal  that  have 
resulted  in  a  renumbering  of  some 
sections,  this  section  is  being 
promulgated  today  as  8  284.113(d)(3). 

2.  Additional  Requirements  for  Surface 
Impoundments  that  do  not  Meet  Liner 
and  Leachate  Collection  System 
Requirements  (9  294.113(e)) 

The  Agency  proposed  under 
9  264.113(e)  additional  requirements 
applicable  to  surface  impoundments  that 
do  not  meet  MTR  liner  and  leachate 
collection  system  requirements.  These 
additional  requirements  were 
established  to  ensure  that  these  units 
are  operated  in  a  manner  that  is  as 
protective  of  human  health  and  the 
environment  as  sutface  impoundments 
in  full  compliance  with  MTR. 

All  surface  impoundments  not  meeting 
MTR  liner  and  leachate  collection 
system  requirements  must  comply  with 
the  requirements  of  both  9  264.113(d) 
and  9  264.113(e].  Comments  received  on 
the  proposed  9  2e4.1l3(e]  requirements 
and  the  Agency's  final  position  are 
discussed  below. 

It  must  be  noted  that  these  units  must 
continue  to  comply  with  section  3005(j) 
which  explicitly  prohibits  non-retrofitted 
surface  impoundments  from  receiving 
hazardous  wastes  after  the  November  8, 
1988  retrofit  deadline.  Receipt  of  some 
non-hazardous  wastes  also  may  not  be 
permitted  in  these  units.  Certain  non- 
hazardous  liquids  (e.g.,  electroplating 
wastewaters)  generate  a  listed 
hazardous  sludge.  In  a  June  30, 1988. 
Federal  Register  notice  clarifying  the 
retrofitting  requirements,  the  Agency 
stated  that  it  interpreted  the  section 
3005(j)  requirement  that  receipt  of 
hazardous  waste  cease  after  November 
8, 1988  to  mean  "that  no  additional 
hazardous  wastes  or  waste  that 
generates  a  hazardous  sludge  shall  be 
placed  in  the  unit  (53  PR  24718)."  In 
order  to  remain  in  compliance  with 
section  3005(j).  therefore,  non-retrofitted 
surface  impoundments  delaying  closure 
under  today's  rule  will  not  be  permitted 
to  receive  a  non-hazardous  waste  if  that 
waste  generates  a  hazardous  sludge. 

a.  Contingent  Ctnrective  Measures 
Plan  (§  264.113(e)(1)),  In  addition  to  the 
demonstrations  and  requirements 
described  in  IV.B.1  above,  the  Agency 
proposed  to  require  owners  or  operatora 
of  surface  impouncknents  that  do  not 
satisfy  liner  and  leachate  collection 


system  requirements  to  include  a 
contingent  corrective  measures  plan 
with  the  request  to  modify  the  permit  as 
a  condition  of  delaying  closure,  unless  a 
corrective  action  plan  has  already  been 
submitted.  The  purpose  of  the  plan  is  to 
ensure  that  corrective  action  can  be 
implemented  quickly  if  a  release  is 
detected.  Since  the  exact  extent  and 
type  of  release  will  not  be  known,  the 
contingent  corrective  measures  plan 
should  describe  a  range  of  possible 
remedies  for  likely  release  scenarios. 
The  preparation  of  this  plan  does  not 
relieve  the  owner  or  operator  from  any 
existing  or  future  requirements  of  a 
corrective  action  program  or  schedules 
of  compliance  in  a  RCRA  section  3008(h) 
corrective  action  order  or  any  other 
order  incorporating  corrective  action 
requirements. 

"The  Agency  received  only  three 
comments  on  this  requirement.  One 
commenter  stated  that  the  requirement 
is  "overly  burdensome"  and  duplicative 
of  corrective  action  provisions  in 
9  264.100,  and  indicated  that  since 
facilities  delaying  closure  will  still  be 
subject  to  the  permitting  process,  a 
separate  mechanism  for  implementing 
corrective  action  is  not  necessary.  A 
second  commenter  argued  that  the 
amount  of  detail  required  for  the  plan  is 
beyond  what  could  reasonably  be 
known  prior  to  actually  having  a 
release.  Another  commenter  questioned 
whether  the  corrective  measures  plan 
would  include  "meaningful  corrective 
measures." 

The  Agency  is  finalizing  the 
requirement  of  9  264.113(e](l](i)  for  the 
contingent  corrective  measures  plan  as 
proposed  because  of  the  importance  of 
ensuring  that  surface  impoundments  not 
meeting  liner  and  leachate  collection 
system  standards  continue  to  be 
managed  in  a  manner  most  protective  of 
human  health  and  the  environment. 
Requiring  a  contingent  corrective 
measures  plan  in  advoice  of  a  detection 
of  a  release  will  ensure  prompt 
implementation  of  remedial  measures  to 
prevent  further  contamination,  contain 
any  existing  contamination,  and 
remediate  contaminated  ground  water. 
In  general,  the  Agency  believes  that  this 
plan  can  readily  be  prepared  using  the 
data  submitted  as  part  of  the  Part  B 
application  (e.g.,  types  of  constituents  at 
the  facility,  hydrogeologic  conditions, 
location  of  ground-water  monitoring 
wells,  and  available  remedial 
technologies).  In  fact,  some  States 
already  require  a  conthgent  corrective 
measures  plan. 

Further,  the  Agency  believes  that  the 
measures  required  in  the  contingent 
corrective  measures  plan  will  be 
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"meaningful"  and  timefy.  The  Agency 
believes  that  it  is  practical  to  anticipate 
many  of  the*  actions  that  may  be 
necessary  to  remediate  releases  to 
ground  water.  The  measures  outlined  in 
the  contingent  corrective  measures  plan 
will  often  be  the  same  types  (rf  measures 
required  under  the  full  corrective  action 
plan.  Among  the  measures  discussed  by 
the  Agency  in  the  preamble  to  the 
proposed  rule  that  might  be  included  in 
the  plan  were  extrapcriation  of  future 
contaminant  movement,  a  discusrion  of 
the  likely  contaminants  of  concern,  and 
a  description  of  measures  that  can  be 
installed  quickfy  to  address  releases  of 
different  types  of  constituents  or 
releases  at  variable  rates,  and  plumes  of 
different  size  and  depth.  In  many  cases 
these  actions  will  constitute  interim 
measures,  such  as  alternate  water 
supplies,  stabilization  and  repair  of  side 
walls,  dikes,  and  liners,  ot  reduction  of 
head.  Such  interim  measures  would 
prevent  and  contain  releases  and 
complement  any  Imiger-tenn  corrective 
measures  that  may  be  required 
following  a  detailed  evaluaticm.  The 
plan  should  also  describe  in  detail  the 
range  of  corrective  measures  that  might 
be  used,  including  the  equipment  and 
physical  components  required. 

Finally,  the  owner  or  operator  must 
address  whether  continued  receipt  of 
wastes  would  impede  the  progress  of 
corrective  action  and  establish  criteria 
or  milestcmes  to  ensure  that  substantial 
progress  in  remediating  the  release  is 
achieved.  As  discussed  further  in 
section  IV.B.2.C.3  of  today's  preamMe, 
the  owner  m*  operator  (rf  a  non- 
retrofitted  surface  impoundment  must 
cease  the  receipt  (rf  waste  upon 
detection  of  release  unless  be  has  an 
approved  contingent  corrective 
measures  plan  vdiicb  demonstrates  that 
continued  waste  receipt  will  not  impede 
the  progress  of  the  required  corrective 
measures. 

b.  Alternatives.  Today's  final  rule 
requires  owmers  or  operators  of  surface 
impoundments  that  do  not  meet  Uner 
and  leachate  collection  system 
requirements  to  remove  all  hazardous 
liquids  and  sludges  to  the  extent 
practicable  as  a  precondition  of 
delaying  cloeure  to  receive  non- 
hazardous  wastes.  As  part  of  die 
demonstrations  required  in  the  request 
to  delay  closure,  an  owner  or  operator 
must  imdude  a  |dan  for  conqilyii^  witii 
this  waste  removal  requirement  Two 
alternatives  oiriginaUy  proposed  have 
not  been  finalized.  Tbe  fdlowing  section 
summarizes  the  comments  received  on 
the  alternatives  and  describes  the 
Agency's  final  position. 


(1)  Akemative  1— Removal  of 
Hatardom  Wasim  (§2B4.n3(e)(2)).  the 
proposal  offered  ownen  and  operators, 
as  a  primary  alternative,  die  option  to 
remove  all  hazardons  bqoids  and 
sludges  from  the  surface  impoundment 
prior  to  receipt  of  non-hazardous  waste. 
This  option  appeara  in  today's  final  rule 
as  Section  2e4.113(eH2).  This  section 
discnsecs  conmients  received  on  this 
option,  as  well  es  the  applicabilify  of  the 
mixture  rale  to  impoundments  removing 
hazardous  wastes. 

(a)  Liquid  and  sludge  removal.  Under 
the  first  alternative,  propoeed  as 
9  264.113(e)(2Ki).  die  Agency  proposed 
that  an  owner  or  operator  of  a  smface 
impoundment  remove  aU  luaardous 
liquids  and  hazardous  shidges,  to  tiie 
extent  practicable  without  damaging  the 
liner,  firom  the  impoundment  prior  to  the 
receipt  of  non-hazaidous  waste.'  In  ttie 
preamble,  die  Agency  noted  that  for 
nnlined  units  (1.0^  units  with  natural 
clay  linen),  die  hazardous  wastes  must 
be  removed  down  to  the  onderiying  and 
adjacent  soil,  fai  addition,  the  proposal 
specified  that  in  die  event  of  a  release 
to  ground  water,  the  facility  would  have 
to  comply  with  the  corrective  action 
requirements  of  propoeed  1 264.113(e)(5) 
and  discussed  in  section  IV  J.2.C  below. 

The  Agency  also  proposed  diat 
ownen  or  operatore  dioosing  diis 
alternative  remove  hazardous  wastes 
(liquid  and  sludges)  no  later  than  90 
days  after  the  final  receipt  of  hazardous 
waste.  The  proposal  allowed  die 
Regional  Administrator  to  approve  a 
request  for  a  longer  period  (rf  time  based 
on  need  (e.g.,  due  to  adverse  weather 
conditions  or  specific  operating 
practices),  and  on  a  demonstration  diat 
an  extension  would  not  pose  a  direat  to 
human  beahh  and  die  environment  The 
deadline  and  criterie  for  requesting  an 
extension  to  die  90-day  deadline  ta  die 
proposal  were  consistent  with  die 
current  provisions  in  9  264.113(a)  for 
removii^  all  hazardous  wastes  at 
closure  and  for  requesting  an  extension 
to  that  deadline. 

The  Agency  received  one  comment  on 
this  proposed  ahemative  requesting 
clarification  of  whedier  natural  clay- 
lined  units  should  remove  the  clay  linen 
along  with  die  sludge.  The  requirement 
to  remove  shidge  fiOTi  unlined  units 
"down  to  the  underfying  and  adjacent 
soiT  excludes  the  liner  in  naturalfy-clay 


>  Hw  draft  RCRA  Gaidaaa  DoGUwol 
"Minianm  Tedmoldnf  Gvidanca  oa  Single  Liacr 
SyMan  for  LndfiHt.  floriboe  fanpaandinentt  and 
Watte  POe*.  TliitgB,  CeMtwcUuii  «iid  Openaaa." 
tMaedMayaiMBMorwsh.Maum  «!»■«• 
miaiBMiai  of  U  iMhee  of  pratacttve  eail  or 
equivalent  it  aiqtropriale  to  protect  liiiem  from 
damage  when  aechanieal  equ^nent  la  used  to 
renovo  endge  or  contents  of  tne  Hnpounuiueiita, 


lined  units.  Removal  need  only  be 
completed  to  the  day.  Hits  cleiificatkm 
does  not  aSect  the  amount  of  materials 
that  may  be  required  to  be  removed 
from  die  unit  at  the  time  of  fhial  dosnre. 
No  other  comments  were  receivM  and 
the  provision  is  finalized  as  pressed 

(b)  Relationship  to  the  mixture  rule.  In 
the  preamble  to  die  proposed  rule,  die 
Agency  discussed  the  applicability  of 
the  "mixture  rule"  in  the  context  at 
ownen  or  operaton  who  treat  wastes  in 
a  series  of  surface  impotmdments.  In 
that  discussion,  the  Agency  stated  that 
in  most  cases,  die  mixture  rule  would 
not  ai^ly  because  mixing  of  hazardous 
sludge  vrith  non-hazardous  influent 
would  be  unlikely.  Therefore,  a  non- 
retrofitted  surface  impoundment 
delaying  dosure  under  the  proposed  rule 
could  discharge  into  a  non-retrofitted 
downstream  surface  impoundment 
because  the  discharged  wastes  would 
not  be  considered  hazardous.  The 
Agency  received  several  comments  oo 
this  interpretation  of  the  "mixture  rule." 
(53  FR  20750)  While  several  commenten 
supported  die  Agency's  inteipietatioii. 
other  commenten  aigued  that  this 
position  is  inconsistent  with  previoue 
Agency  interpretations.  The  ooounenten 
who  disagreed  stated  that  when' a  Don- 
hazardous  waste  and  a  listed  hazaurdoos 
waste  are  co-mingled  and  oo-aianaged 
in  the  same  unit  under  any 
drcumstanoes.  the  entire  mixtnre  is 
considered  a  listed  h«za.-does  waste 
and  must  be  managed  approptiatdy. 

The  Agency  maintains  diat  the 
discussion  of  the  mixture  rale  oontained 
in  the  preamble  to  the  propoeal  is 
consistent  with  previoas  Agency 
actions.  Hie  Agency  has  consisttndy 
interpreted  the  nixtDM  rale  not  to  apply 
vAere  a  aoo-listed  waste  is  discfaaiged 
to  a  unit  (Le..  snrfaoe  impoondment) 
even  if  tfaiat  liquid  generates  a  haardoes 
sludge,  unless  the  shMlge  is  in  sobm  wey 
"mixed"  with  die  liquid  (&g..  ecoured  ae 
a  result  of  operatioiis  in  the  nnit).  ff  the 
Agency  did  not  intcspret  Ibe  mixture 
rule  in  this  manner,  diere  would  be  no 
point  in  carefully  limiting  Hstings  to 
indude  shidges  bet  exdode 
wastewaters.  The  alternate  mixture  rale 
interpretation  suggested  by  several 
commenten  would  make  die 
wastewater  hazardous  as  soon  as  the 
listed  sludge  wes  generated. 

EPA  believes  diet  die  opportunity  for 
mixing  of  hazardous  sludges  and 
hazardous  liquids  from  impoundments 
where  ell  hazardous  tiquids  and  shidgea 
have  been  removed  to  die  eirtent 
practicable  as  required  by 
99  ae4.ll3(eM2)  and  2e5.ll3(eX2)  wUl  be 
minimal.  OppOTtunities  for  mbdng  wilt 
be  furdier  diminished  as  additional  non- 
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hazardous  sludge  is  generated.  Were 
any  mixing  to  occur,  it  would  be 
confined  to  the  liquid/sludge  interface. 
Levels  of  hazardous  constituents 
escaping  from  the  hazardous  sludge  to 
the  non-hazardous  Uquid  are  not  likely 
to  pose  an  appreciable  risk  to  human 
health  and  the  environment  Should  the 
impoundment  be  subsequently  dredged 
so  that  scotuing  or  other  physical  mixing 
occurs,  the  mixtiire  rule  would  come  into 
effect  (This  rationale  is  discussed 
further  in  46  FR  56582.  November  17, 
1961). 

Once  all  hazardous  liquids  and 
hazardous  sludges  have  been  removed 
to  the  extent  practicable,  free  liquids 
from  such  impoundments  may  be 
discharged  to  non-MTR  units  because 
the  liquids  would  not  be  considered  to 
be  hazardous  wastes.  Additionally,  as 
discussed  earlier,  to  remain  in 
compliance  with  section  300S(j).  non- 
retrofitted  impoundments  wishing  to 
delay  closure  may  not  receive  a  non- 
hazudous  waste  that  generates  a 
hazardous  waste  or  sludge. 

(2)  Alternative  2— Flushing  Hazardous 
Wastes.  The  proposal-  offered  owners  or 
operators  the  second  option  of  flushing 
or  displacing  liquid  hazardous  wastes 
and  removing  hazardous  sludges.  For 
reasons  discussed  below,  the  Agency  is 
not  finalizing  this  alternative. 

The  proposed  "flushing"  alternative 
(proposed  S  264.113(e)(2)(ii))  would  have 
allowed  an  owner  or  operator  to  delay 
closure  of  a  surface  impoundment 
subject  to  (  264.113(e)  if  he  removed  the 
hazardous  sludges  and  also  removed  the 
liquid  hazardous  waste  and  suspended 
solids  by  flushing  the  imit  with  non- 
hazardous  influent  until  95  percent  of 
the  hazardous  liquid  had  been  removed. 
In  addition,  the  owner  or  operator  would 
have  been  required  to  demonstrate  that 
the  remaining  liquid  waste  and 
suspended  solids  did  not  exhibit  a 
chairacteristic  of  hazardous  wastes  as 
defined  in  subpart  C  of  part  261.  Testing 
for  listed  hazardous  constituents, 
however,  was  not  required.  The  Agency 
intended  this  alternative  to  apply 

Erimarily  to  owners  or  operators  of 
iological  treatment  impoundments  who 
demonstrated  that  it  would  be  infeasible 
or  impracticable  to  drain  the 
impoundment  to  remove  all  hazardous 
wastes. 

Comments  received  on  this  alternative 
were  varied.  Several  commenters  argued 
that  the  displacement  alternative  was 
inappropriate  for  impoundments 
containing  listed  hazardous  wastes  and 
recommended  removal  of  hazardous 
wastes  to  at  least  delisting  levels.  Other 
commenters  asserted  that  the  Agency 
was  improperly  allowing  for  dilution  of 
hazardous  wastes  as  a  substitute  for 


adequate  treatment  Commenters  in 
favor  of  the  displacement  alternative 
stated  that  the  altemative  is  a 
reasonable  standard  and  would 
eventually  result  in  the  removal  of  all 
hazardous  waste  in  the  unit 

The  Agency  is  concerned  that  many 
commenters  misunderstood  the  flushing 
altemative,  particularly  the  relationship 
of  the  95  percent  vodume  displacement 
requirements  and  tke  requirements  for 
delisting  of  hazardous  wastes  (40  CFR 
260.22).  The  Agency  may  have 
contributed  to  this  confusion  by 
referring  to  testing  for  characteristics 
only  and  by  describing  the  mixture  rule 
only  in  terms  of  the  interface  between 
the  non-hazardous  Influent  and  the 
sludge  remaining  in  the  bottom  of  the 
impoundment  If  the  liquid  itself  is  a 
listed  hazardous  waste,  the  remaining  5 
percent  volume  of  that  liquid  would 
continue  to  be  hazardous  waste. 
Therefore,  if  an  impoundment  retained  5 
percent  liquid  hazardous  wastes,  all 
new  non-hazardous  influent  would 
become  hazardous  wastes  as  a  result  of 
the  "mixture  rule,"  unless  the  original 
hazardous  waste  was  Usted  solely 
because  it  exhibited  one  or  more 
characteristics  and  the  mixture  no 
longer  exhibited  the  characteristic  (40 
CFR  261.3).  Therefore,  while  the 
impoundment  that  removed  95  percent 
of  its  liquid  could  delay  closure  without 
retrofitting,  if  it  discharged  to  another 
impoundment  downstream,  the  second 
impoundment  would  be  receiving 
hazardous  wastes  and  would  therefore 
be  subject  to  the  retrofit  requirements  in 
RCRA  section  3005(j]. 

Furthermore,  in  light  of  the 
commenters'  concerns,  the  Agency  has 
decided  to  re-evaluate  this  option.  The 
Agency  is  uncertain  that  the  option  to 
delay  closure  is  warranted  for  any 
impoundment  that  retains  up  to  5 
percent  Uquid  hazardous  waste.  For  the 
reasons  discussed  above  and  in  section 
rV.A.l  of  this  preamble,  the  Agency  has 
decided  to  delete  this  option  from  the 
final  rule.  The  Agency  points  out 
however,  that  owners  and  operators 
who  remove  all  liquids  under 
Altemative  1  may  use  flushing  as  a 
removal  method.  The  owner  or  operator 
would  have  to  demonstrate  the  complete 
removal  of  hazardous  liquids.  Tracer 
studies  as  described  in  the  proposed 
Altemative  2  (53  FR  20750),  or  modeling 
studies  may  be  used. 

(3)  Altemative  S^-Leaving  Hazardous 
Wastes  In  Place.  The  third  altemative 
proposed  in  i  264.113(e)(3)  would  have 
allowed  owners  or  operators  of 
impoundments  who  intend  to  leave 
hazardous  wastes  fai  place  at  closure  to 
delay  closure  under  l^ted 
circiunstances.  This  option  also  has  not 


been  finalized  in  today's  rule.  Because 
hazardous  wastes  would  not  have  been 
removed  prior  to  the  receipt  of  non- 
hazardous  wastes,  the  Agency  proposed 
more  stringent  requirements  for  these 
impoundments  than  fof  impoundments 
at  which  hazardous  wastes  would  have 
been  removed.  This  altemative  would 
have  been  available  only  to  those  units 
that  had  not  detected  a  release  at  or 
prior  to  the  final  receipt  of  hazardous 
wastes.  In  addition,  if  a  release  had 
been  detected  after  the  final  receipt  of 
hazardous  wastes,  the  owner  or 
operator  would  have  been  required  to 
initiate  closure  of  the  disposal 
impoundment  in  accordance  with  the 
approved  closure  plan  no  later  than  30 
days  after  the  detectioa  of  the  release 
and  implement  the  corrective  measures 
specified  in  the  contingent  corrective 
measures  plan  no  later  than  one  year 
after  the  release  had  been  detected. 

One  commenter  reconmiended  that 
impoundments  which  have  not  removed 
hazardous  wastes  (impoundments  using 
proposed  Altemative  31)  not  be  allowed 
to  delay  closure.  This  oommenter  felt 
that  these  impoundments  are  more  likely 
to  leak  and  would  pose  an  excessive 
threat  to  human  health  and  the 
environment.  As  discussed  in  section 
rV.A.l  above,  the  Agency  is  not 
finalizing  this  altemative.  Upon 
reconsideration,  tjie  Agency  has 
determined  that  surface  impoundments 
from  which  hazardous  wastes  are  not 
removed  present  a  greater  threat  of 
release  of  hazardous  constituents. 
Therefore,  these  impoundments  cannot 
remain  open  to  receive  non-hazardous 
waste  and  achieve  the  Agency's  dual 
goals  of  release  prevention  and 
protection  of  human  health  and  the 
environment.  The  Agency  believes  that 
only  the  closure  of  these  surface 
impoundments  will  provide  adequate 
protection. 

c.  Corrective  Action  Requirements 
(§§  264.113feJ  (4)  and  (S)).  Under  the 
proposed  rule,  units  that  delayed  closure 
woidd  remain  subject  to  all  applicable 
part  264  corrective  actfon  requirements. 
In  addition,  surface  impoundments  not 
meeting  the  liner  and  leachate  collection 
system  requirements  would  be  subject 
to  more  stringent  requirements  in  the 
event  of  a  release.  The  following  section 
summarizes  the  comments  received  and 
the  Agency's  final  position  on  the 
proposed  trigger  for  corrective  action, 
reliance  on  ground-water  monitoring 
data  to  detect  releases^  and  additional 
corrective  action  requirements 
applicable  to  surface  impoundments  not 
meeting  liner  and  leachate  collection 
system  requirements. 
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(1)  Corrective  Action  Trigger 
(§§  264.113(e)(4)l  The  Agency  proposed 
in  Si  264.113(e)(5).  (6),  (7).  and  (8)  that 
surface  impoundments  not  meeting  liner 
and  leadiate  collection  system 
requirements  implement  corrective 
measures  (and  close,  if  wastes  have 
been  left  in  place)  if  contamination  is 
detected.  Detection  occurs  when  there  is 
contamination  that  is  statistically 
greater  than  (or  less  than  in  the  case  of 
pH)  background  levels  for  detection 
monitoring  parameters  or  hazardous 
constituents  specified  in  the  permit  or  is 
in  excess  of  the  GWPS,  if  one  has  been 
established,  at  the  point  of  compliance. 
(For  more  information  on  the  Agency's 
final  Ground-Water  Monitoring 
Statistical  Rule,  see  October  11, 1988,  53 
FR  39720.) 

A  number  of  commenters  disagreed 
with  these  requirements  and  argued  that 
facilities  should  be  allowed  to  establish 
a  GWPS  before  corrective  measures  are 
required  to  be  implemented.  These 
commenters  contended  that  the 
proposed  trigger  for  corrective  action 
(and  closure  for  impoundments  that 
have  left  waste  in  place)  would  be  too 
sensitive  and  that  temporary 
fluctuations  in  the  levels  of  hazardous 
constituents  would  trigger  unnecessary 
corrective  action  (or  closure).  One 
commenter  requested  clarification  of  the 
manner  in  which  a  background  level 
would  be  established. 

After  consideration  of  the 
commenters'  recommendations,  the 
Agency  has  decided  to  retain  the 
corrective  action  trigger  as  originally 
proposed.  (Because  the  Agency  is  not 
finalizing  proposed  Altemative  3,  the 
corrective  action  trigger  no  longer  acts 
as  a  closure  trigger  for  surface 
impoundments  that  have  not  removed 
hazardous  wastes  as  a  condition  of 
delaying  closure.)  However,  because  the 
corrective  action  requirements  have 
been  modified  somewhat  (see  section 
rV.B.2.c.3),  these  requirements  have 
been  renmnbered  and  promulgated  in 
§  264.113(e)(4). 

The  Agency  believes  that  the  trigger 
for  corrective  action  is  a  necessary 
element  of  today's  regulations.  The 
delayed  closure  regulations  will  allow 
non-retrofitted  surface  impoundments  to 
remain  open  after  November  8, 1988  (as 
well  as  those  surface  impoundments 
which  become  subject  to  section 
3005(j)(l)  after  the  date  of  enactment  of 
HSWA  due  to  the  promulgation  of 
additional  listings  or  characteristics  for 
the  identification  of  hazardous  waste 
imder  section  3001),  and  the 
requirements  must  therefore  provide 
sufficient  continued  protection  of  health 
and  the  environment  The  Agency  has 


provided  for  this  protection  through 
strict  eligibility  and  operating  criteria 
and  more  stringent  corrective  measures 
provisions,  including  requirements  for 
the  submission  of  a  contingent 
corrective  measures  plan  and 
implementation  of  corrective  action  if  a 
release  over  background  levels  is 
detected  at  units  without  a  GWPS. 
The  Agency  does  not  believe  that 
allowing  units  without  a  GWPS  to 
obtain  one  before  requiring  corrective 
action  will  provide  adequate  protection 
since  a  delay  in  remediation  of  a  release 
that  might  occur  if  corrective  measures 
were  not  implemented  until  after  a 
GWPS  was  obtained  could  pose  an 
additional  threat  Modeling  data 
comparing  the  relative  performance  of 
clay  liners  and  synthetic  liners 
satisfying  the  liner  and  leachate 
collection  system  requirements  suggest 
that  a  non-retrofitted  surface 
impoundment  may  have  releases  that 
are  faster  and  larger  than  from  a  surface 
impoundment  meeting  the  liner  and 
leachate  collection  system  requirements. 
Therefore,  it  is  critical  that  releases  from 
units  not  meeting  liner  and  leachate 
collection  system  requirements  be 
addressed  as  quickly  as  possible.  The 
requirements  for  a  contingent  corrective 
measures  plan  combined  with  the  more 
sensitive  trigger  will  ensure  prompt 
release  containment  and  remediation. 

It  should  be  noted,  however,  that  an 
owner  or  operator  who  has  filed  a  Part  B 
permit  application  may  request  a  GWPS 
at  any  time  before  or  after  corrective 
measures  have  been  initiated.  A  facility 
may  request  and  obtain  a  GWPS  in 
advance  of  a  release  during  the  permit 
approval  process,  or  at  the  time  that  the 
release  is  detected.  The  Regional 
Administrator,  in  S  264.91(b),  has  the 
authority  to  include  in  the  facility  permit 
a  combination  of  subpart  F  monitoring 
and  response  programs  in  order  to 
protect  human  health  and  the 
environment  This  provision  gives  the 
Regional  Administrator  the  discretion  to 
set  a  GWPS  before  a  release  has 
occurred.  The  GWPS  can  be  established 
at  background  or  maximum  contaminant 
levels,  or  at  alternate  concentration 
limits  on  a  case-by-case  basis.  Alternate 
concentration  limits  set  at  acceptable 
health  exposure  levels  using  Agency 
values  should  not  be  difficult  to 
establish  prior  to  a  release  being 
detected. 

If  no  GWPS  has  been  estabUshed.  the 
Agency  will  continue  to  require  that 
initial  corrective  measures  be 
implemented  in  accordance  with  the 
contingent  corrective  measures  plan 
after  a  release  over  background  levels  is 
detected.  Background  levels  are  to  be 


determined  as  described  bi  {§  264.97 
and  265.91.  The  Agency  recognizes  that 
in  some  circumstances  a  release  over 
background  levels  may  not  require 
extensive  corrective  measures.  If  a 
GWPS  is  estabUshed  in  accordance  with 
the  procedures  in  §  264.94  during  or  after 
interim  measures  have  been 
implemented,  an  owner  or  operator  wiU 
be  allowed  to  demonstrate  that  no 
further  corrective  action  measures  are 
necessary.  FinaUy,  it  is  noted  that  these 
requirements  are  anticipated  to  be 
consistent  with  forthcoming  changes  to 
40  CFR  subpart  F.  The  delayed  closure 
provisions  may  be  amended  at  a  later 
date  to  account  for  these  new  subpart  F 
provisions. 

(2)  Other  Media.  The  proposed  rule 
required  that  EPA  base  the  initial 
determination  of  whether  expedited 
corrective  action  is  required  at  surface 
impoundments  subject  to  the 
requirements  of  S  264.113(e]  on  ground- 
water monitoring  data.  The  unit 
however,  would  remain  subject  to  all 
corrective  action  requirements  for  aU 
media.  The  Agency  requested  comments 
on  this  approach  and  whether  other 
options  may  be  appropriate. 

One  commenter  agreed  with  the 
proposal  and  noted  that  it  is  consistent 
with  the  Agency's  approach  to  aU 
regulated  land  disposal  units. 
Furthermore,  the  use  of  ground-water 
monitoring  data  should  be  adequate  to 
detect  most  releases  to  other  media. 
Another  commenter,  however,  asserted 
that  reliance  on  ground-water 
monitoring  alone  is  inadequate  because 
results  may  be  affected  by  pooriy  placed 
weUs  and  local  hydrologic  conditions 
that  control  plume  migration.  This 
commenter  also  felt  that  contamination 
to  media  other  than  ground  water  may 
not  be  expeditiously  detected. 

The  Agency  continues  to  beUeve  that 
ground-water  monitoring  is  an  adequate 
tool  for  determining  whether  the 
accelerated  corrective  action 
requirements  of  today's  rule  are 
necessary  for  releases  to  ground  water. 
The  provision  of  S  264.113(e)(5)  and  (6) 
has  been  finalized  as  proposed.  Ground- 
water monitoring  has  been  traditionaUy 
and  successfully  used  to  monitor 
contaminant  detection  and  plume 
migration.  Forthcoming  corrective  action 
regulations  will  address  releases  to  all 
odier  media.  The  provisions  in  today's 
rule  supplement  existing  and  any  future 
regulation  addressing  corrective  action 
requirements  for  aU  media. 

(3)  Additional  Corrective  Measures 
Requirements.  The  Agency's  proposal 
included  additional  corrective  measures 
requirements  that  would  apply  to 
surface  impoundments  not  meeting  liner 
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and  laadtota  colltctioa  qr*tcm 
fetydicHHOtB  BBa  wmcb  bovb  mMiwd 
(or  will  mwc)  iMxmkia  waste  kt 
order  to  dsbjr  daswrs.  Tkt  prapoHd 
reqidieBcnti  diSend.  dcfnndiog  Mi 
wiielhar  a  rrieaae  had  boen  detMted 
balom  or  aftar  the  fioal  recaipt  ol 
hazardous  wastes.  Under  die  pnqiasal. 
unita  fboBd  to  be  leaking  at  or  prior  Id 
the  final  receipt  of  hasasdoas  wastes 
would  be  leqwired  to  cease  the  ipceipt  of 
all  wastes  snAil  corrective  aieasates 
have  been  ia^tfemented  (|  2BClia(a)(S) 
and  (§)).  Units  fanmd  to  be  leaUni  after 
the  teal  receipt  of  hazardooa  waste 
could  conliBae  to  receiva  non-hasardoos 
waste  only  if  coirectiwe  meaearee  were 
implemented  within  one  year  of  the 
detectieoof  areleoas.andtfcortinued 
receipt  of  the  non-hanrdous  waste 
would  not  poee  a  threat  to  hnman  bealdi 
or  the  eaivironmeBt  (|  284.113{e)(7)).  The 
Agency  requested  cosMueiits  oa  whethei 
the  laqaireMeats  should  diifer 
depending  on  the  timing  of  te  release, 
and  on  the  one-year  «*—«*>*'«*  for 
implemenliBg  the  coueUire  measures. 

Soas  sigued  that  the  Agency 
provided  no  )astificstkai  for  ttf^wg 
stricter  requiresMnts  on  owners  or 
operators  who  detected  a  retease  at  or 
prior  to  the  final  receipt  irf  haxsrdoas 
waste.  Others  contended  that  ceasing 
receipt  of  waste  ontil  corrective 
measoras  are  inplementBd  woold  be 
undaly  dksraptive  to  fadhty  operations. 
Nearly  all  oonanents  on  thb  Issae 
reooBBended  that  the  sasw  corcecthre 
action  requirements  S|iplj  in  cases  of 
reteaaee  detected  before  and  after  te 
final  receipt  of  hezanloas  wests.  Two 
commsntsrs  reoooBended  that  all 
surface  hnpnumiiaeuls  with  releases, 
regerdlsss  of  vriien  die  rrieaaes  wen 
detected,  be  reqolred  to  cease  Oe 
receipt  of  wastes  entil  correctise 
measnree  are  iaipkaaented.  Another 

Regional  Aihniiilsliatm  be  allowed  to 
grant  one-year  enliinsimis  to  ths 
proposed  deadfae  for  iaapfaagating 
conedive  sseaeares  on  a  case-by-case 
bads. 

The  Agen^  has  carefidty  considered 
the  conunsntsrs*  sn^gesttons.  and  has 
decided  to  ssodify  the  rsqairenents 
applicabie  ta  the  ooottaiaed  reodpt  of 
waetee  after  die  detection  of  a  release. 
The  find  rale  aeider  |  aMLllSfeXS) 
alloevB  te  owner  or  (^Mratar  to 
cootinae  to  receive  wastes  efter 
detection  of  a  rdeasa,  regsnises  of 
when  the  release  is  detected,  oidy  tai 
those  caaee  where  a  rnBliniiiiil 
corrective  anesntBS  plea  (or  fa& 
corradive  action  phn)  has  been 
approved.  In  addftiea  to  a  dbMari|itioB  of 
tlie  oonrcttve  measares  to  he 


impleoMnted.  if  rece^  of  wastes  is  to 
continBe,  die  plan  anst  fully  account  for 
the  hapad  of  leceiiM  of  noflhhazavdous 
wastes  on  coiieUisa  SMasares  by 
demonstrating  that  oontinaed  receipt  of 
wastes  will  not  adversely  affect  the 
implementation  of  oorrective  measures 
and  the  achievcmcat  of  substantial 
progress  in  sdiieviag  the  facility's 
GWPS,  The  Agency  brieves  dnt  these 
effects  must  be  considered  before 
receipt  of  non-hazardous  wastes  is 
allowed.  Once  H*A  has  approved  the 
contingent  corrective  measures  plan  that 
demonstrates  that  oontimied  receipt  of 
non-hazardous  waste  will  not  adversely 
afi'ect  die  progress  of  the  corrective 
action,  receipt  of  non-hazardoys  wastes 
may  resume. 

As  stated  in  the  preamble  to  the 
proposed  rule,  the  Agency  continues  to 
believe  that  temporarily  ceasing  receipt 
of  wastes  until  corrective  measures  have 
been  implemented  should  not  be  oveiiy 
disruptive  to  facility  owners  or 
operators.  Many  units  will  have  already 
triggered  compUancc  monitoring  and/or 
be  engaged  in  corrective  action  under 
Subpart  F.  Therefose.  in  those  cases 
where  waste  receipt  must  be  halted, 
there  should  not  be  an  extensive  delay 
in  implementing  corrective  action  and 
allowing  the  unit  torresume  receipt  of 
wastes.  The  Agency  also  anticipates 
that  since  these  units  have  detected 
releases,  they  will  seceive  priority  in 
obtaining  approval  for  corrective  action 
plana. 

The  Agency  is  finalizing  the  one^ear 
deadline  for  tmpleaeatiDg  corrective 
measures  under  |  aM.113(eK4)  as 
proposed.  The  Agency  bdieves  one  year 
from  the  time  of  release  dete^ion  or 
plan  ^iproval  whkiiever  is  later,  is 
saflldent  time  to  begin  imfriementing 
corrective  measure*.  As  discussed  in  ibt 
preamble  to  the  proposed  rule  (53  FR 
20752],  the  Agency  failend*  diat  actual 
containment  or  remediatioo  measures 
be  hnplemented  wiftfain  one  year.  The 
actions  required  to  be  aoooinplished 
vdthm  this  one  ye«  wfll  be  negotiated 
daring  the  corrective  measures  aiqinyval 
process,  fax  sddittoa,  the  Regions! 
Administrator  has  tiie  option  to  require 
implementatian  of  corrective  measures 
earlier  than  one  yew  after  a  release  is 
detected  if  necessary  for  the  protection 
of  human  health  and  the  environment 
Established  procedures  for  adjusting 
such  penntt  echedales  of  oompliaDoe 
will  be  available.  Xherefbie,  spedfic 
authority  to  aUow  fee  Regional 
Administrator  to  gnnt  extensions  is 
unneoessaiy  and  ondd  lead  to 
unacceptable  delays  fo  dosing  a  unit 
should  the  owner  «  operator  foil  to  take 


timely  action  to  initiate  the 
imptonentation  of  remedial  action. 

d.  Bndaating  the  Pngre$a  of 
Correctire  Action  (§§ aB4.n3(e)  (5).  (6). 
and  (7)).  The  proposed  rde  required 
owners  or  operators  tOidemonstrate 
"substantial  progress**  In  implementing 
corredive  action  and  achieving  the 
fadlities'  GWPS  or  bfldc^oond  level  if 
the  facility  has  not  yet  established  a 
GWPS.  If  the  Regional  Admmistratw 
determined  that  an  owner  or  operatw 
had  Failed  to  make  sabstantial  progress 
in  implementing  the  required  corrective 
measures,  tiie  owner  or(q>erator  woold 
be  required  to  initiate  closure  iA  the 
leaking  unit  (}  2M.113(eKlO}).  The 
proposed  rule  did  not  define 
"substantial  progress"  because  the 
Agency  believed  that  the  determination 
should  be  made  on  a  case-by-case  basis. 
In  the  preamble  to  the  proposal, 
however,  the  Agency  cBd  pnwide 
examples  of  situations  that  Sllostrsted  a 
failure  to  make  substantial  progress. 
Examples  indnded  failure  to  comply 
with  the  requirements  of  section  (e)(5) 
for  implementing  corrective  measures 
within  one  year  or  subsequent  fsilure  to 
comply  with  significant  deadlmes  in  the 
approved  corrective  measures  plan, 
schedule  of  com|dianc«,  ttie  permit  or 
other  enforcement  orders  establishing 
timeframes  for  adiieviitg  the  fodlity's 
GWPS.  The  Agency  also  spedfied  that 
semi-annual  corrective  action  progress 
reports  required  undw  §  26i.ll3(e)(9) 
would  be  considered  is  making  the 
determination,  but  diat  compliance  with 
only  these  {Kocedoral  or  reporting 
requirements  would  not  akine  constitute 
substantial  progress. 

The  proposed  rule  sIm  established  an 
accelerated  set  of  procedures  for 
initiating  dosure  nndet  1 2M.113(e)(11). 
The  procedures  included  notificatiofi  of 
the  owner  or  operator,  public  notice  of 
the  decision,  and  s  2(Mlsy  comment 
period  These  proposed  procedures  did 
not  allow  administrative  appeals  of  final 
decisions  regarding  dosure. 

Several  commenters  expressed 
concern  that  the  term  ''substantial 
progress"  was  too  vagae  and  subjective. 
One  commenter  felt  that  hearings  should 
be  allowed  to  determine  whetiier 
sabstantial  process  has  been  made. 
Another  opmoienter  recommended  that 
the  Agency  aUow  admtaiistrative 
appeals  of  decisions  to  require  dosure. 

The  Agency  has  considered  the 
commenters*  recommendations,  bat 
contimies  to  believe  thst  a  specific 
definition  of  "substantial  {Mogress**  is 
both  unnecessary  and  uidesfatible. 
Establishing  a  r^id  standard  oS 
substantial  progress  wodd  prevent  a 
Regional  Adssinistator  from 


Federal  Ragbtor  /  Vol.  84.  No.  ISS  /  Monday.  Angurt  14.  1999  /  Rulet  and  Regtilatlont 


considering  site-specific  factors  in  the 
determination  of  whether  progress  in 
corrective  action  is  being  made.  Because 
corrective  action  measures  are  tailored 
to  specific  sites,  this  lack  of  flexibiUty 
could  result  in  a  standard  that  in  some 
cases  is  inadequately  protective  of 
human  health  and  the  environment  and 
in  other  cases  is  unnecessarily 
burdensome  to  owners  and  operators. 
The  Agency  believes  that  its  description 
of  actions  considered  to  constitute 
substantial  progress  provides  adequate 
guidance  to  botti  owners  and  operators 
and  Regional  Administrators.  EPA  notes 
that  while  commenters  were 
dissatisfied  that  a  definition  of 
substantial  progress  was  not  included  in 
the  rule,  they  did  not  suggest  alternative 
definitions.  Therefore,  the  Agency  is 
finalizing  the  rule  as  proposed  (with  the 
reporting  requirement  and  substantial 
progress  requirement  renumbered  as 
§  264.113(6}  (5)  and  (6]) . 

Finally,  the  Agency  has  retained  the 
expedited  procedural  requirements  in 
§§  264.113(e)(ll}  and  265.113(e](ll}  for 
determining  whether  substantial 
progress  has  been  achieved 
(renumbered  as  §  §  264.113(e)(7)  and 
265.113(e)(7)  for  the  final  rule).  The 
Agency  continues  to  believe  that  these 
procedures  afford  owners  and  operators 
adequate  protection  of  any  due  process 
rights  and  that  hearing  and 
administrative  appeals  are  neither 
appropriate  nor  required.  The  objective 
of  the  procedures  is  to  reduce  delays  in 
initiating  closure,  while  still  providing 
owners  and  operators  and  the  public 
with  notice  and  comment  opportimities. 
As  discussed  elsewhere  in  today's 
preamble,  the  requirement  to  implement 
effective  corrective  measures  in  the 
event  a  release  is  detected  is  an 
essential  component  of  the  controls 
imposed  on  surface  impoundments  not 
meeting  the  liner  and  leachate  collection 
system  requirements.  EPA  believes  that 
the  harm  potentially  caused  to  human 
health  and  the  environment  by 
impoundments  unable  to  promptly 
remediate  releases  outweighs  any 
potential  burdens  imposed  on  ownera 
and  operators.  Fiulhermore,  it  must  be 
remembered  that  owners  and  operators 
are  not  authorized  generally  under  this 
rule  to  delay  closure;  rather  the 
authorization  to  delay  closure  is  an 
exception  to  the  general  Subpart  G 
requirements  and  is  expressly 
conditioned  upon  meeting  the 
substantial  progress  demonstration 
when  and  if  applicable.  Although  this 
provision  is  itself  self-implementing  and 
need  not  be  accompanied  by  further 
notice  and  comment  opportimities,  the 
Agency  has  afforded  such  an 


opportimity  through  the  procedures  in 
SS  2e4.113(e)(7)  and  285.113(e)(7).  The 
further  delay  that  might  result  from  a 
hearing  provision  or  administrative 
appeals  cannot  be  justified  in  light  of  the 
importance  of  timely  response  actions. 
Nor  would  such  additional  procedures 
be  likely  to  present  any  information  for 
decisionmaking  that  could  not  be 
provided  by  notice  and  the  opportunity 
to  provide  written  comment 

In  addition,  with  respect  to  permitted 
facilities,  receipt  of  approval  for  this 
action  and  establishment  of  specific 
milestones  defining  "substantial 
progress"  are  determined  through  a 
permit  issuance  or  modification  process. 
This  administrative  process  includes  all 
procedural  protections  necessary  to 
meet  statutory  and  Constitutional 
requirements.  Thus,  a  conditional 
authorization  to  delay  closure  as  a 
permit  provision  and  the  automatic 
expiration  for  failure  to  comply  with  the 
permit  requirement  to  make  substantial 
progress  in  remediating  releases  will 
have  abeady  been  subject  to  notice  and 
opportunities  for  comment  and 
administrative  appeals.  Accordingly, 
further  process  is  imnecessary. 

To  provide  analogous  procedural 
protections  for  facilities  which  may  still 
be  in  interim  status  at  the  time  of  the 
Regional  Administrator's  determination, 
parallel  procedures  appear  in 
§  2e5.113(e)(7).  As  with  permitted 
faciUties,  the  conditional  authorization 
to  delay  closure  is  also  accompanied  by 
an  opportunity  for  notice  and  comment 
This  occurs  through  the  procedures  for 
closure  plan  approval  or  modification  in 
S  2e5.112(d).  Accordingly,  further 
procedures  such  as  hearings  and 
administrative  appeals  are  not 
necessary  and  have  not  been  added  to 
the  final  rule. 

3.  Notification  of  Closure 
(§  264.112(d)(2)).  The  proposed  rule 
amended  S  264.112(d)(2]  to  specify  that 
for  units  delaying  closure,  the  "expected 
date  of  closure"  is  no  later  than  30  days 
after  the  final  receipt  of  non-hazardous 
wastes.  No  comments  were  received  on 
this  proposed  change,  and  therefore  the 
final  rule  is  promulgated  as  proposed. 

C.  Part  270  Permit  Modification 
Bequirements  (§270.42).  The  proposed 
rule  designated  the  request  to  modify 
the  permit  to  delay  closure  to  receive 
non-hazardous  wastes  after  the  final 
receipt  of  hazardous  waste  as  a  Class  2 
modification,  in  accordance  with  the 
recentiy  finalized  rule  establishing  three 
classes  of  permit  modifications 
(September  28, 1988,  53  FR  37912). 

Two  commenters  recommended  that 
permit  modifications  to  delay  closure  be 
considered  Class  3  modifications  rather 


than  Class  2  modificatims.  One 
commenter  felt  diat  the  time  allowed  for 
submitting  the  request  to  modify  the 
permit  under  |  2B4.113(d),  or  for 
submitting  a  part  B  or  revised  part  B 
application  under  i  2B5.113(d).  is 
unrealistically  short  considering  the 
amount  of  information  to  be  included  in 
the  requests.  Another  commenter 
suggested  that  specific  criteria  be 
identified  as  necessary  to  support  a 
Regional  Administrator's  denial  of  a 
request  to  delay  dosure.  Another 
commenter  recommended  that  time  be 
allowed  for  a  facility  to  construct  an 
alternative  waste  management  unit  for 
closure  if  the  Regional  Administrator 
denies  the  request  to  delay  dosure. 
Finally,  one  commenter  suggested  that 
an  owner  or  operator  be  allowed  to 
receive  non-hazardous  waste  during  the 
time  the  permit  modification  is  being 
reviewed. 

The  Agency  has  taken  these 
comments  into  consideration  but  has 
decided  to  promulgate  the  final  rule  as 
proposed.  Class  2  modifications  are 
defined  as  modifications  in  the  types 
and  quantities  of  waste  managed  under 
the  facility  permit  including 
authorizations  to  treat  or  store  new 
wastes  that  do  not  require  different  unit 
design  or  management  practices  (53  FR 
37915).  Delaying  closure  to  receive  only 
non-hazardous  waste  does  not  change 
the  basic  purpose  and  use  of  the  unit  but 
only  alters  the  type  of  waste  being 
managed  (wastes  will  continue  to  be 
regulated  under  the  subtitie  C  permitting 
requirements).  Furthermore,  the  Class  2 
modification  allows  the  Agency  to 
require  that  the  major  permit 
modification  procedures  be  followed  if 
the  proposed  change  raises  significant 
interest  or  concern  (40  CFR  270.42(b)). 
Therefore,  the  Agency  believes  that 
classification  of  the  permit  modification 
as  Clsss  2  is  adequate.  It  should  be 
noted  that  in  those  States  which  have 
not  adopted  the  new  permit 
modification  classification  rule,  a  permit 
modification  to  delay  clostu^  will  be 
considered  a  major  modification. 

The  Agency  also  believes  that  the 
amount  of  time  allowed  in  the  proposed 
rule  (S  264.113(d)(3))  for  submitting 
permit  modification  information  is 
adequate.  These  timefi-ames  are 
consistent  with  the  current  timeframes 
for  submitting  permitting  and  dosure 
plan  information  (40  CFR  270.42(b)).  In 
addition,  most  changes  that  must  be 
made  to  the  permit  or  permit  application 
are  not  substantial  and  therefore  should 
not  require  additional  time  to  complete. 

The  Agency  does  not  believe  that 
specific  criteria  need  to  be  established 
to  support  the  Regional  Administrator's 
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decision  to  deny  a  request  to  delay 
doeure.  Therefbre.  no  changes  to  the 
final  rule  have  been  made.  As  discussed 
in  section  IVJB.241  of  today's  preamble, 
the  requirement  to  close  in  accordance 
with  an  approved  closure  plan  is  subject 
to  judicial  review.  Additionally, 
facilities  must  submit  an  amended  part 
B  application  or  a  request  for  a  permit 
modification.  The  denial  of  eiUier  is 

subject  to  the  administrative      

requirements  provided  for  in  40  CFR 
Part  124.  FlnaUy,  for  interim  status 
facilities,  the  extension  of  the  closure 
period  is  generally  processed  togetfier 
with  closure  plan  approval.  The  closure 
plan  approval  process  includes  an 
opportunity  for  comment  by  the  owner 
or  operator  (see  9  284.112(a)).  Such 
existing  procedures  provide  the  owner 
or  operator  with  ample  opportunity  to 
review  the  basis  for  the  denial  decision. 

Furthermore,  the  Agency  does  not 
believe  that  additional  time  should  be 
allowed  to  constmct  alternative  units  to 
han(Be  wastes  if  the  request  to  driay 
closore  is  denied.  (The  delay  of  closure 
option  is  an  exception  to  general  dosnre 
requirements  and  extends  closare 
tiraefraraes  only  temporarily.)  Owners 
and  operators  of  fedlitiee  will  have  had 
adequate  notice  that  their  units  will 
have  to  dose,  and  therefore  will  have 
had  time  to  plan  alternatives  in  the 
event  that  the  permit  modification  is 
denied. 

Finally,  the  Agency  wishes  to  clarify 
that  noo-hazardoos  waste  may  be 
received  daring  the  time  when  a 
pennittad  facility's  permit  modification 
to  delay  ciosure  is  mider  review.  As 
discusMd  in  the  preamble  to  the 
proposed  rule,  interim  status  units 
woald  be  allowed  to  receive  non* 
hazndooa  waste  while  the  Agency 
reviewed  the  part  B  applicatian  (with 
certain  excepttons  for  surface 
impoundments  aa  dbcuased  in  section 
IV.B.2X).  SiBilarly.  it  was  intended  ttiat 
permitted  ftdlities  that  are  awaiting  the 
Agency's  decision  on  their  pemit 
modification  to  dday  dosme  be  allowed 
to  receive  non-hazardous  waste  daring 
this  period  of  Agency  review.  In  either 
case,  facilities  must  ooatinue  to  com^ 
with  all  applicable  subbtle  C 
requiroaents  to  ensure  continued 
protection  of  human  health  ud  the 
environment. 

D.  Conforming  Changes 

The  Agency  proposed  conforming 
changes  to  the  interim  status  standards 
in  part  285  that  parallel  the  technical 
requirements  in  part  284  for  delaying 
dosure  to  receive  only  non-hazardous 
waste.  The  interim  status  requirements 
are  substantially  the  same  as  those  for 
permitted  units.  These  requirements 


have  been  finalized  incorporating 
changes  parallel  to  those  discussed 
above  for  permitted  units.  This  section 
addresses  only  those  comments  or 
regulatory  changes  unique  to  the  part 
265  requirements. 

1.  Coofbrming  Changes  to  Part  285 
Interim  Status  Requirements 

The  sections  below  describe 
comments  received  on  the  proposed 
conforming  changes  to  part  265  interim 
status  requirements,  including  eligibility 
of  interim  status  facilities  to  delay 
closure,  ground-water  monitoring  and 
corrective  action  implementation,  and 
eligibility  to  delay  closure  of  units 
receiving  interim  status  as  a  result  of 
new  regulations. 

a.  Eligibility.  The  proposed  rule  would 
allow  owners  or  operators  of  interim 
status  fadlities  to  remain  open  to 
receive  nonhazardous  waste  if  they 
meet  the  requirements  of  f  285.113  (d) 
and  (e),  if  applicable,  including 
submission  of  a  part  B  application  or  a 
revised  part  B  application.  Part  B 
applications  are  required  because  the 
Agency  does  not  believe  tfiat  a  fadlity 
should  be  allowed  to  remain  open  to 
receive  non-hazardous  waste  while 
remaining  indefinitely  in  interim  status. 
During  die  period  prior  to  receipt  of  the 
permit  the  owner  or  operator  must 
comply  with  applioable  requirements  in 
S  265.113  (d)  and  (a),  if  applicable,  and 
continue  to  conduct  operations  in 
accordance  with  al  other  applicable 
part  285  requirements.  The  Agency 
beUeves  that  the  criteria  in  S  265.113(d). 
combined  with  the  technical  and  any 
other  requirementa  of  part  285  for 
delaying  closure,  are  sufficient  to 
preclude  any  increased  threat  to  human 
health  and  the  environment  during  the 
permit  review  period.  If  the  permit  is 
denied,  the  part  266  closure 
requirements  become  effective 
immediately. 

One  commenter  requested 
clarification  of  whether  interim  status 
surface  impoundments  that  had  chosen 
to  dose  (in  lieu  of  obtaining  a  permit) 
would  be  allowed  to  delay  dosure.  The 
Agency  would  allow  such  units  to  delay 
closare  if  they  meat  the  criteria  of 
SS  265.113(d)  and  265.113(e).  if 
appUcable,  induding  submission  of  a 
part  B  permit  application.  If  the  imit  is  in 
the  process  of  closing,  Agency  approval 
to  delay  closure  Would  depend  on  how 
far  along  the  unit  is  in  the  closure 
process.  Since  maay  of  the  closure 
activities  (e.g.,  the  removal  of  waste)  are 
compatible  with  the  requirements  for 
delaying  dosure.  requests  to  delay 
dosure  could,  in  some  cases  be 
considered.  If  the  surface  impoundment 
has  certified  clean  closure,  and  its 


interim  status  is  subsequently 
terminated,  it  could  receive  non- 
hazardous  waste  as  a  Subtitle  D  facility 
following  ciosure  and  would  not  need  to 
avail  itsdf  (rf  today's  rule.  However,  if  it 
is  to  be  dosed  with  hatardous  waste  in 
place  and  the  unit  has  already  been 
capped,  the  cap  may  only  be  disturbed 
under  the  conditions  specified  in 
§§  264.117(c)  and  265.117(0).  This 
provision  requires  that  the  Regional 
Administrator  find  that  the  disturbance: 
(1)  Is  necessary  to  the  ^oposed  use  of 
the  property  and  will  not  increase  the 
potential  hazard  to  huntan  health  or  the 
environment;  or  (2)  is  necessary  to 
reduce  a  threat  to  human  health  and  the 
environment. 

b.  Ground-Water  Monitoring  and 
Corrective  Action.  The  Agency 
proposed  that  the  corrective  action 
requirements  in  1 265.113(e)  applicable 
to  non-retrofitted  surface  impoundments 
be  triggered  by  a  statistically  significant 
increase  in  hazardous  constituents  aver 
background  levels  (or  decrease  in  pH 
levels)  for  interim  statas  facilities  that 
have  not  yet  establishad  a  GWPS.  Units 
not  in  compliance  with  liner  and 
leachate  collection  system  requirements 
are  sul^ct  to  accelerated  corrective 
action  requirements  consistent  with 
§  284.113(eK8)  requirements. 

Several  commenters  objected  to  the 
provisions  allowing  interim  status  units 
to  delay  closure.  Tliese  commenters 
argued  that  interim  status  ground-water 
monitoring  requirements  do  not 
suffidentl^  proted  human  health  and 
the  environment  because  they  do  not 
accurately  detect  hazardous  waste 
releases.  These  commenters  also  argued 
that  corrective  action  provisions  for 
interim  status  fadlitiei  under  delayed 
closure  are  inadequately  protective  of 
human  health  and  the  environment 
because  there  is  no  regulatory  authority 
to  trigger  corrective  action. 

The  Agency  believes  that  the 
requirements  of  9  285.113  (d)  and  (e)  in 
combination  with  ^e  other  applicable 
pari  265  requirements  are  adequately 
protective.  These  provisions  require  that 
units  in  interim  status  must  apply  for  a 
permit  as  a  condition  of  delaying 
closure,  and  that  upon  permit  issuance 
these  units  will  be  subject  to  the  stricter 
part  264  requirements  for  ground-water 
monitoring.  Additionally,  owners  or 
operators  of  surface  iitipoundments  that 
do  not  meet  NTTR  liner  and  leachate 
collection  system  requirements  who 
wish  to  delay  dosure  must  comply  with 
corrective  action  requirements  specified 
in  9  26S.113(e)  even  in  the  absence  of  a 
RCRA  9  30(»(h)  order.  Further, 
contingent  corrective  measures  plans 
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can  be  incorporated  into  subsequent 
section  3008(h)  orders  if  necessary. 

c.  Applicability  to  New  Interim  StatuB 
Units.  'The  Agency  proposed  that  the 
option  to  delay  closure  be  made 
available  to  owners  or  operators  of  units 
that  receive  interim  status  as  a  result  of 
new  regulations.  The  Agency  indicated 
in  the  preamble  to  the  prc^osed  rule  that 
proposed  deadlines  for  submitting 
revised  part  B  applications  would  be 
adequate  because  these  owners  or 
operators  would  be  given  sufficient 
notice  that  they  will  become  subject  to 
Subtitle  C  requirements. 

One  commenter  recommended  that 
the  delay  of  closure  option  be  available 
to  owners  or  operators  of  units  that  have 
become  classified  as  hazardous  waste 
management  units  as  a  result  of 
regulatory  interpretation  by  the  EPA.  A* 
discussed  above,  this  is  allowed  if  die 
unit  meets  die  requirements  of  9  26S.113 
(d)  and  (e).  The  rule  has  therefore  been 
finalized  as  proposed. 

V.  State  Authonzation 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA.  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization.) 
Following  autlKHization.  EPA  retains 
enforcement  authority  under  RCRA 
sections  300a  7003.  and  3013.  although 
authorized  States  have  primary 
enf(»cement  responsibility. 

Prior  to  HSWA.  a  State  with  final 
authorization  administered  its 
hazardous  waste  program  entirely  in 
lieu  of  EPA  administering  the  Federal 
program  in  that  State.  The  Federal 
requirements  no  longer  applied  in  the 
authorized  State,  and  EPA  could  not 
issue  permits  for  any  facilities  in  a  State 
where  the  State  was  authorized  to 
permit.  When  new,  more  stringent 
Federal  requirements  were  promuigaied 
or  enacted,  the  State  was  obligated  to 
enact  equivalent  authority  widiin 
specified  time  frames.  New  Federal 
requirements  did  not  take  efied  in  an 
authorized  State  until  the  State  adopted 
the  requirements  as  State  law. 

In  contrast  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  the  HSWA  take  efiect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  non-authorized  States.  EPA  is 
directed  to  carry  out  those  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt 


HSWA-related  provisiooa  as  State  law 
to  retain  final  authorization,  the  HSWA 
requirementa  and  prohilMtions  apply  in 
authorized  State*  in  the  interim. 

B.  Effect  of  Rule  on  State  Authorizations 

Today's  rule  promulgates  standards 
that  are  not  eSective  in  authorized 
States  since  the  requirements  are  not 
imposed  pursuant  to  HSWA.  Thus,  the 
requirements  will  be  applicable  only  in 
those  States  that  do  not  have  interim  or 
final  authorization.  In  authorized  States, 
the  requirements  will  not  be  applicable 
until  the  State  revises  its  program  to 
adopt  equivalent  requirements  under 
Stfltfi  Iaw 

In  general  40  CFR  271.21(e)(2) 
requires  States  that  have  final 
authorization  to  modify  their  programs 
to  reflect  Federal  program  changes  and 
to  subsequently  submit  the 
modifications  to  EPA  for  approval.  It 
should  be  noted,  however,  that 
authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
the  existing  Federal  standards.  Section 
3009  of  RCRA  allows  States  to  impose 
standards  DH>re  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  less  stringent 
or  reduce  the  scope  of  the  Feileral 
program.  States  are  not  required  to 
modify  their  pro-ams  (See  40  CFR 
271.1(i)).  The  standards  prt»nulgated 
today  are  less  stringent  than  or  reduce 
the  scope  of  the  existing  Federal 
requirements.  Therefore,  authorized 
States  are  not  required  to  modify  their 
prograiRS  to  adopt  requirements 
equivalent  or  substantially  equivalent  to 
the  provisions  pronuilgated  above.  If  the 
State  does  modify  its  program.  EPA 
must  approve  the  modification  for  the 
State  requirements  to  become  subtitle  C 
RCRA  requirements.  States  should 
follow  the  deadlines  of  40  CFR 
271.21(e)(2)  if  they  desire  to  adopt  this 
less  strii^nt  requirement 

VI.  Executive  Order  12291 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291.  The  regulatory  amendments  being 
promulgated  today  are  designed  to 
reduce  the  burden  of  the  RCRA 
regulations  and  are  not  likely  to  result  in 
a  significant  increase  in  costs.  Thus,  this 
final  rule  is  not  a  major  rule:  no 
Regulatory  Impact  Analysis  has  been 
prepared. 

VIL  Paperwork  Reductioa  Ad 

Under  the  Paperwork  Reduction  Ad 
of  1980. 44  U.S.a  3501  et  seq..  EPA  most 
estimate  the  paperwork  burden  created 


by  any  infonaatiaB  oottedian  raqpcst 
contained  in  the  praiwsed  or  final  rale. 

The  information  collection 
requirements  in  this  final  rule  have  been 
approved  by  Ae  Office  of  Management 
and  Budget  (OMB)  onder  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  control 
Number  2060-0008.  Reporting  and 
recordkeeping  burden  on  the  public  for 
this  coHedton  is  estimated  at  320  hours 
for  the  4  respondents,  with  an  average 
of  80  hours  per  response.  These  burden 
estimates  inchidc  all  aspects  of  ttie 
collection  effort  and  may  tndode  time 
for  reviewing  instructions,  seardiing 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  completing 
and  reviewing  the  collection  of 
information,  etc. 

If  you  wish  to  sobnrit  connnents 
regarding  any  asped  of  tfiis  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  or  if  you  would  like 
a  copy  of  the  information  collection 
request  (please  reference  ICR  #0607), 
contad  Rick  Westlond,  Information 
Policy  Branch,  PU-223,  U.S. 
Environmental  Protedion  Agency,  401  M 
Street  SW.,  Washington.  DC.  2D460 
(202-382-2745);  and  Marcas  Peacock, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  Washington  DC.  20503. 

VUL  Regulatory  Flexibility  Ad 

Under  the  Regulatory  Ftexibibty  Act 
of  1980  (5  U.S.C.  801  et  seq ),  Federal 
agendes  must  in  developing 
regulations,  analyze  their  impact  on 
small  entities  (small  businesses,  small 
government  jurisdictions,  and  small 
organizations).  The  amendments 
promulgated  today  are  more  flexible 
than  the  existing  regulations  and  thus 
result  in  no  additional  costs.  The 
viability  of  small  entities,  thereby, 
should  not  be  adversely  affected. 

Accordingly.  I  certify  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Dated:  August  2.  isea 
WUMnlLlaitty. 
Administrator. 

For  the  reasons  set  out  in  the 

preamUe,  it  is  proposed  that  40  CFR, 
chapter  I  be  amended  as  followr 

PART  264-STANOARD6  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL  FAdLTTIES 

1.  The  authority  dtation  for  part  264 
cootinues  to  read  as  follows: 

Auterilr.  42  U.&C.  OSOS.  asi2(a).  HB4.  and 
es2Su 
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2.  In  I  2fM.13  is  amended  by  revising 
paragraphs  (a)(1).  (a)(3)(i).  and  (b)(1)  to 
read  as  follows: 

|n4.1S   Qansrai wast* analysis 

(a)(1)  Before  an  owner  or  operator 
treats,  stores,  or  disposes  of  any 
hazardous  wastes,  or  non-hazardous 
wastes  if  applicable  under  9  2e4.113(d), 
he  must  obtain  a  detailed  chemical  and 
physical  analysis  of  a  representative 
s«unple  of  the  wastes. 

•  •        •        •        • 

(3)  The  analysis  must  be  repeated  as 
necessary  to  ensure  that  it  is  accurate 
and  up  to  date.  At  a  minimiun,  the 
analysis  must  be  repeated: 

(i)  When  the  owner  or  operator  is 
notified,  or  has  reason  to  believe,  that 
the  process  or  operation  generating  the 
hazardous  wastes,  or  non-hazardous 
wastes  if  applicable  under  S  2e4.113(d), 
has  changed:  and 

•  *       •       •       • 

(b)  *  *  • 

(1)  The  parameters  for  which  each 
hazardous  waste,  or  non-hazardous 
waste  if  applicable  under  9  264.113(d), 
will  be  analyzed  and  the  rationale  for 
the  selection  of  these  parameters  (i.e., 
how  analysis  for  these  parameters  will 
provide  sufficient  information  on  the 
waste's  properties  to  comply  with 
paragraph  (a)  of  this  section); 

3.  In  9  264.112,  is  amended  by  revising 
paragraph  (d)(2)  to  read  as  follows: 

1264.112   Cloaure  plan;  amandmant  of 


(d)  •  •  • 

(2)  The  date  when  he  "expects  to 
begin  cIosiu%"  must  be  either 

(i)  No  later  than  30  days  after  the  date 
on  which  any  hazardous  waste 
management  unit  receives  the  known 
final  volume  of  hazardous  wastes,  or  if 
there  is  a  reasonable  possibility  that  the 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  wastes.  If  the 
owner  or  operator  of  a  hazardous  waste 
management  unit  can  demonstrate  to  Oie 
Regional  Administrator  that  the 
hazardous  waste  management  unit  or 
facility  has  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken  all  steps  to  prevent  threats  to 
human  health  and  the  environment, 
including  compliance  with  all  applicable 
permit  requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  hmit;  or 

(ii)  For  units  meeting  the  requirements 
of  9  264.113(d),  no  later  than  30  days 
after  the  date  on  which  the  hazardous 


waste  management  unit  receives  the 
known  final  volume  of  non-hazardous 
wastes,  or  if  there  is  a  reasonable 
possibility  that  the  hazardous  waste 
management  unit  will  receive  additional 
non-hazardous  wastes,  no  later  than  one 
year  after  the  date  on  which  the  unit 
received  the  most  recent  voliune  of  non- 
hazardous  wastes.  If  the  owner  or 
operator  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  imit  has 
the  capacity  to  receive  additional  non- 
hazardous  wastes  and  he  has  taken,  and 
will  continue  to  take,  all  steps  to  prevent 
threats  to  human  health  and  the 
environment,  including  compliance  with 
all  applicable  permit  requirements,  the 
Regional  Administrator  may  approve  an 
extension  to  this  one<year  limit. 
***** 

4.  Section  264.113  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (a)(l)(ii){A).  (b)  introductory  text, 
{b)(l)(ii)(A),  and  (c)  and  adding 
paragraphs  (d)  and  (e]  to  read  as 
follows: 

9  264. 1 1 3    Closure;  tlnw  allowed  for 
closura. 

(a)  Within  90  days  after  receiving  the 
final  volume  of  hazardous  wastes,  or  the 
final  volume  of  non-hazardous  wastes  if 
the  owner  or  operator  complies  with  all 
applicable  requirements  in  paragraphs 
(d)  and  (e)  of  this  section,  at  a 
hazardous  waste  management  unit  or 
facility,  the  owner  or  operator  must 
treat,  remove  from  the  unit  or  facility,  or 
dispose  of  on-site,  all  hazardous  wastes 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  may 
approve  a  longer  period  if  the  owner  or 
operator  comphes  with  all  applicable 
requirements  for  requesting  a 
modification  to  the  permit  and 
demonstrates  that:    1 

(1)  •  *  •  I 

(ii](A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes,  or  has  the  capacity  to  receive 
non-hazardous  wastes  if  the  owner  or 
operator  complies  with  paragraphs  (d) 
and  (e)  of  this  section;  and 
***** 

(b)  The  owner  or  operator  must 
complete  partial  and  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes,  or  the  final  volume  of 
non-])azardous  wastes  if  the  owner  or 
operator  complies  with  all  applicable 
requirements  in  paragraphs  (d)  and  (e) 
of  this  section,  at  the  hazardous  waste 
management  unit  or  facility.  The 
Regional  Administrator  may  approve  an 
extension  to  the  closure  period  if  the 


owner  or  operator  complies  with  all 
applicable  requirements  for  requesting  a 
modification  to  the  permit  and 
demonstrates  that: 

(1)  •  *  * 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes,  or  has  the  capacity  to  receive 
non-hazardous  wastes  if  the  owner  or 
operator  complies  with  paragraphs  (d) 
and  (e)  of  this  section;  and 
***** 

(c)  The  demonstrations  referred  to  in 
paragraphs  (a)(l]  and  (b)(l]  of  this 
section  must  be  made  as  follows: 

(1)  The  demonstrations  in  paragraph 
(a)(1)  of  this  section  must  be  made  at 
least  30  days  prior  to  the  expiration  of 
the  90-day  period  in  paragraph  (a)  of 
this  section;  and 

(2)  The  demonstration  in  paragraph 
(b)(1)  of  this  section  must  be  made  at 
least  30  days  prior  to  the  expiration  of 
the  180-day  period  in  paibgraph  (b)  of 
this  section,  unless  the  owner  or 
operator  is  otherwise  subject  to  the 
deadlines  in  paragraph  (d)  of  this 
section. 

(d)  The  Regional  Administrator  may 
allow  an  owner  or  operator  to  receive 
only  non-hazardous  wastes  in  a  landfill, 
land  treatment,  or  surface  impoundment 
unit  after  the  final  receipt  of  hazardous 
wastes  at  that  unit  if: 

(1)  The  owner  or  operator  requests  a 
permit  modification  in  compliance  with 
all  applicable  requirements  in  parts  270 
and  124  of  this  title  and  in  the  permit 
modification  request  demonstrates  that: 

(i)  The  imit  has  the  existing  design 
capacity  as  indicated  on  the  part  A 
application  to  receive  non-hazardous 
wastes;  and 

(ii)  There  is  a  reasonable  likelihood 
that  the  owner  or  operator  or  another 
person  will  receive  non-hazardous 
wastes  in  the  unit  within  one  year  after 
the  final  receipt  of  hazardous  wastes; 
and 

(iii)  The  non-hazardous  wastes  will 
not  be  incompatible  with  any  remaining 
wastes  in  the  unit,  or  with  the  facility 
design  and  operating  requirements  of 
the  unit  or  facility  under  this  part;  and 

(iv)  Closure  of  the  hazardous  waste 
management  unit  would  be  incompatible 
with  continued  operation  of  the  unit  or 
facility;  and 

(v)  The  owner  or  operator  is  operating 
and  will  continue  to  operate  in 
compliance  with  all  applicable  permit 
requirements;  and 

(2)  The  request  to  modify  the  permit 
includes  an  amended  waste  analysis 
plan,  ground-water  monitoring  and 
response  program,  human  exposure 
assessment  required  under  RCRA 
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section  WiB,  and  dome  and  poet- 
closure  plans,  and  updated  cost 
estimates  and  demonstrations  of 
financial  assurance  for  doaure  and  posl- 
closure  care  as  necessary  and 
appropriate,  to  reflect  any  changes  doe 
to  the  presence  of  hazardous 
constituents  in  the  non-hazardous 
wastes,  and  changes  in  closure 
activities,  including  the  expected  year  of 
closure  if  amilicable  under 
9  264.112(b)(7),  as  a  result  of  tbe  receipt 
of  non-hazardous  wastes  following  the 
final  receipt  of  hazardous  wastes;  and 

(3)  The  request  to  modify  the  permit 
includes  revisions,  as  necessary  and 
appropriate,  to  affected  conditicras  oi  the 
permit  to  account  for  the  receipt  of  noo- 
hazardous  wastes  following  receipt  of 
the  final  volume  of  hazardous  wastes; 
and 

(4)  The  request  to  modify  the  permit 
and  the  demonstrations  r^erred  to  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  are  submitted  to  the  Regional 
Administrator  no  later  than  120  days 
prior  to  the  date  on  which  the  owner  or 
operator  of  the  facility  receives  the 
known  final  volume  of  hazardous 
wastes  at  the  unit,  or  no  later  than  90 
days  after  the  effective  date  of  this  rule 
in  the  state  in  which  the  unit  is  located, 
whichever  is  later. 

(e)  In  addition  to  the  requirements  in 
paragraph  (d)  of  diis  section,  an  owner 
or  operator  of  a  hazardous  waste 
surface  impoundment  that  is  not  in 
compliance  with  the  liner  and  leachate 
collection  system  requirements  in  42 
U.S.C.  3004{o)(l)  and  3005(jKl)  or  42 
U.S.C.  3004{o)  (2)  or  (3)  or  3005(j}  (2).  (3), 
(4)  or  (13)  most 

(1)  Submit  with  the  request  to  modify 
the  permit: 

(i)  A  contingent  corrective  measures 
plan,  unless  a  corrective  action  plan  has 
already  been  submitted  under  9  264.99; 
and 

f ii)  A  {rian  for  removing  hazardous 
wastes  in  compliance  with  paragrafrii 
(e)(2)  of  this  section;  and 

(2)  Remove  all  hazardous  wastes  from 
the  onit  by  removing  all  hazardous 
liquids,  and  removing  all  hazardous 
sludges  to  the  extent  practicable  witfaoot 
impairing  the  integrity  of  tfte  linerfs),  if 
any. 

(3)  Removal  of  bazardoos  wastes  most 
be  comi^eted  no  later  tfmn  90  days  irfter 
the  final  receipt  of  hazardous  wastes. 
The  Regimal  Administrator  may 
approve  an  extensioB  to  tiris  deadline  if 
the  owner  or  operator  demonstrates  tfrat 
the  removal  of  hazardous  wastes  wfll,  of 
necesrify,  trice  longer  Aan  flw  rilofted 
period  to  complete  and  that  an 
extension  will  not  pose  a  threat  to 
human  heaWi  and  tbe  i 


(4)  tf  a  fclcase  tte  la  a  statiatically 
significant  increase  (or  decrease  in  ttie 
caaa  of  pH)  over  backgRMBid  valMS  for 
detectian  aonitoring  parametars  or 
coMtitaeata  apecified  in  te  pennt  or 
that  exceeds  (be  facility's  groimd-«rater 
protectioD  standard  at  the  point  of 
compliance,  if  applicable,  ia  detected  in 
accordance  with  the  requirements  in 
subpart  P  of  this  part,  the  owner  or 
operator  of  the  unit: 

(i)  Must  in^)lenient  corrective 
measures  in  accordance  with  the 
approved  contingent  corrective 
measures  plan  required  by  paragn^th 
(e)(1)  of  thds  section  no  later  than  one 
year  after  detection  of  the  release,  or 
approval  of  the  contingent  corrective 
measures  plan,  whichever  is  later. 

(ii)  May  continue  to  receive  wastes  at 
the  unit  following  detection  of  the 
release  only  if  the  apixoved  corrective 
measiues  plan  inchides  a  demonstration 
that  continued  receipt  of  wastes  %vin  iu)t 
impede  corrective  action;  and 

(ifi)  May  be  required  by  the  Regional 
Administrator  to  implement  corrective 
measures  in  less  than  one  year  or  to 
cease  the  receipt  of  wastes  until 
corrective  measures  have  been 
implemented  if  necessary  to  protect 
human  health  and  the  environment 

(5)  During  the  period  of  corrective 
action,  the  owner  or  operator  shaD 
provide  semi-annoai  reports  to  the 
Regional  Administrator  that  describe 
the  progress  of  the  corrective  action 
program.  con^Hle  all  ground-water 
monitoring  data,  and  evaluate  the  effect 
of  the  continued  receipt  of  non- 
hazardous  wastes  on  the  effectiveness 
of  the  corrective  action. 

(6)  The  Regional  Administrator  may 
require  the  owner  or  operator  to 
commence  closure  of  the  unit  If  the 
owner  or  cqierator  fails  to  in4)lement 
corrective  action  measures  in 
accordance  with  the  approved 
contingent  coirective  n^asures  plan 
within  one  year  as  required  in 
paragraph  (e)(4)  of  this  sectioii.  or  fails 
to  make  substantial  progress  in 
implementing  corrective  actioa  and 
achieving  tbe  facilify's  ground-water 
protection  standard  or  background 
levels  if  the  facilify  has  not  yet 
established  a  ground-water  protection 
standard. 

(7)  If  the  owner  or  operator  fiails  to 
implement  corrective  measures  as 
required  in  paragr^h  (eH4)  of  this 
section,  or  if  the  Regional  Administrator 
determines  that  substantial  progress  has 
not  been  made  porsaant  to  paragraph 
(e)(6)  of  this  sectioo  he  shaD: 

(i)  Notify  die  owner  or  operator  in 
writing  that  the  owner  or  operator  nest 
begin  doame  in  aomrdaifcewWitfw 
deadlines  in  poiagiaplM  (a)  and  (b)  of 


this  section  aad  provide  a  detailed 
statemeBl  of  reaaons  for  this 


(ii)  Provide  (na  owner  or  apesatar  and 
the  public,  through  a  newspaper  notice, 
the  opportunity  to  submit  written 
comments  on  the  decision  no  Later  than 
20  days  after  the  date  of  the  notice. 

(iii)  If  the  Regional  Administeator 
receives  no  written  comments,  the 
decision  will  become  final  five  days 
after  the  dose  of  die  comment  period. 
The  Regional  Administrator  wdl  notify 
the  owner  or  operator  that  the  dedakm 
is  final,  and  that  a  revised  cloaara  plan. 
if  necessary,  nmst  be  submitted  within 
15  days  of  the  final  notice  and  that 
closure  must  be^  in  acoordanoe  with 
the  deadlines  in  paragraphs  (a)  and  (b) 
of  this  section. 

(iv)  If  the  Regional  Admtuistrstor 
receives  written  comments  on  the 
decistoii.  he  shall  make  a  final  decisiaa 
within  30  days  after  tfa«  end  of  the 
comment  periodL  and  provide  the  owner 
or  operator  in  writing  aad  ttte  pvbhc 
through  a  newspaper  notioe.  a  detailed 
statement  of  reasons  for  ttie  final 
dedrion.  If  the  Regjooal  AAnfaiiatrmtBt 
determinea  that  sabatantial  proyeas  baa 
not  been  made,  cloanre  must  be  initiaied 
in  accordance  with  the  deadliaea  in 
paragraphs  (a)  and  (b)  of  this  section. 

(v)  The  final  determinations  made  by 
the  Rfgionnl  Adaiinistntor  noder 
paragrqibs  (e)(7)  (iii)  and  (iv)  of  this 
section  are  not  sublet  to  atlmiiiislratiwa 
appeaL 

4a.  A  parenthetical  is  added  at  die 
end  of  the  last  section  in  Subpart  G  of 
Part  204  to  read  as  foDows: 


(The  infonnation  coUcctiaa  i 
Subpart  C  are  approved  by  tke  Office  of 
Management  aad  Budget  under  ooatiol 
number  2050-0006) 

S.  Section  264.142  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
refad  as  follows: 

9  284.142   Coat  aatknate  for  doaure. 

(a)  *  •  • 

(3)  The  dosure  cost  estimate  may  not 
incorporate  any  salvage  valae  that  may 
be  realized  with  the  side  of  haxardoua 
wastes,  or  Don-hazardoua  waste*  if 
api^icable  ander  |  aB4.113(d),  fadlify 
structures  or  equipment  IsAd,  or  other 
asset*  aasodated  with  tbe  facilify  at  tbe 
time  of  partial  or  final  dosure. 

(4)  Tbe  o«n>er  or  operator  Bsay  not 
incarponta  a  zero  ooat  Ear  haiaidons 
wastes,  or  noa-hamrdoua  wastes  if 
appMcsUe  ander  1 2B«.lia(d)i  that  i 
have  acoooaac  value. 
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PART  2«5-INTERill  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

6.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Audiacity:  42  U.S.C.  agOS.  e912(a).  8924. 
6825,  and  6835. 

7.  Section  285.13  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3)(i),  and 
(b)(1)  to  read  as  follows: 

S26S.13   Gentral  waste  analytis. 

(a)(1)  Before  an  owner  or  operator 
treats,  stores  or  disposes  of  any 
hazardous  wastes,  or  non-hazardous 
wastes  if  applicable  under  S  2e5.113(d), 
he  must  obtain  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  wastes. 

(3)  The  analysis  must  be  repeated  as 
necessary  to  ensure  that  it  is  accurate 
and  up  to  date.  At  a  minimum,  the 
analysis  must  be  repeated: 

(ilWhen  the  owner  or  operator  is 
notined,  or  has  reason  to  believe,  that 
the  process  or  operation  generating  the 
hazardous  wastes  or  non-hazardous 
wastes,  if  applicable,  under  S265.113(d) 
has  changed;  and 

*  •        •        »        « 

(b)  •  •  • 

(1)  The  parameters  for  which  each 
hazardous  waste,  or  non-hazardous 
waste  if  applicable  under  S285.113(d), 
will  be  analyzed  and  the  rationale  for 
the  selection  of  these  parameters  (i.e., 
how  analysis  for  these  parameters  will 
provide  sufficient  information  on  the 
waste's  properties  to  comply  with 
paragraph  (a)  of  this  section); 

8.  Section  265.112  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

9265.112   Closura  plan;  amendment  of 
plan. 

*  •        •        *        * 

(d)  *  •  * 

(2)  The  date  when  he  "expects  to 
begin  closure"  must  be  either 

(i)  Within  30  days  after  the  date  on 
which  any  hazardous  waste 
management  unit  receives  the  known 
final  volume  of  hazardous  wastes  or,  if 
there  is  a  reasonable  possibility  that  the 
hazardous  waste  management  unit  will 
receive  additional  hazardous  wastes,  no 
later  than  one  year  after  the  date  on 
which  the  unit  received  the  most  recent 
volume  of  hazardous  wastes.  If  the 
owner  or  operator  of  a  hazardous  waste 
management  unit  can  demonstrate  to  the 
Regional  Administrator  that  the 


hazardous  waste  management  unit  or 
facility  has  the  capacity  to  receive 
additional  hazardous  wastes  and  he  has 
taken,  and  will  continue  to  take,  all 
steps  to  prevent  threats  to  human  health 
and  the  environment,  including 
compliance  with  all  applicable  interim 
status  requirements,  fiie  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit;  or 

(ii)  For  units  meeting  the  requirements 
of  S  265.113(d).  no  later  than  30  days 
after  the  date  on  which  the  hazardous 
waste  management  unit  receives  the 
known  final  volume  of  non-hazardous 
wastes,  or  if  there  is  a  reasonable 
possibility  that  the  hazardous  waste 
management  unit  will  receive  additional 
non-hazardous  wastes,  no  later  than  one 
year  after  the  date  on  which  the  unit 
received  the  most  recent  volume  of  non- 
hazardous  wastes.  If  the  owner  or 
operator  can  demonstrate  to  the 
Regional  Administrator  that  the 
hazardous  waste  management  unit  has 
the  capacity  to  receive  additional  non- 
hazardous  wastes  and  he  has  taken,  and 
will  continue  to  take,  all  steps  to  prevent 
threats  to  human  health  and  the 
environment,  including  compliance  with 
all  applicable  interim  status 
requirements,  the  Regional 
Administrator  may  approve  an 
extension  to  this  one-year  limit. 
*        •        •        *        « 

9.  Section  265.113  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  (aKl)(ii)(A),  (b)  introductory  text, 
(b)(l)(ii)(A),  and  (c)  and  adding 
paragraphs  (d)  and  (e)  to  read  as 
follows: 

S  265.113    Closure;  Ume  allowed  for 
closura. 


(a)  Within  90  days  after  receiving  the 
final  volume  of  hazanlous  wastes,  or  the 
final  volume  of  non-hazardous  wastes  if 
the  owner  or  operator  complies  with  all 
applicable  requirements  in  paragraphs 
(d)  and  (e)  of  this  section,  at  a 
hazardous  waste  maoagement  unit  or 
facility,  or  within  90  days  after  approval 
of  the  closure  plan,  whichever  is  later, 
the  owner  or  operatctf  must  treat, 
remove  from  the  unit  or  facility,  or 
dispose  of  on-site,  all  hazardous  wastes 
in  accordance  with  the  approved  closure 
plan.  The  Regional  Administrator  may 
approve  a  longer  period  if  the  owner  or 
operator  demonstrates  that: 

(1)  *  •  * 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes,  or  has  the  C8f)acity  to  receive 
non-hazardous  wastes  if  the  facility 
owner  or  operator  complies  with 


paragraphs  (d)  and  (e)  of  this  section: 
and 

***** 

(b)  The  owner  or  operator  must 
complete  partial  and  final  closure 
activities  in  accordance  with  the 
approved  closure  plan  and  within  180 
days  after  receiving  the  final  volume  of 
hazardous  wastes,  or  the  final  volume  of 
non-hazardous  wastes  if  the  owner  or 
operator  complies  with  all  applicable 
requirements  in  paragraphs  (d)  and  (e) 
of  this  section,  at  the  hazardous  waste 
management  unit  or  facility,  or  Isp  days 
after  approval  of  the  closure  plan,  if  that 
is  later.  The  Regional  Administrator  may 
approve  an  extension  to  the  closure 
period  if  the  owner  or  operator 
demonstrates  that: 

(!)*•• 

(ii)(A)  The  hazardous  waste 
management  unit  or  facility  has  the 
capacity  to  receive  additional  hazardous 
wastes,  or  has  the  capacity  to  receive 
non-hazardous  wastes  if  the  facility 
owner  or  operator  complies  with 
paragraphs  (d)  and  (e)  of  this  section; 
and 
***** 

(c)  The  demonstrations  referred  to  in 
paragraphs  (a)(1)  and  (bXl)  of  this 
section  must  be  made  as  follows: 

(1)  The  demonstrations  in  paragraph 
(a)(1)  of  this  section  must  be  made  at 
least  30  days  prior  to  the  expiration  of 
the  90-day  period  in  paragraph  (a)  of 
this  section;  and 

(2)  The  demonstration  in  paragraph 
(b)(1)  of  this  section  must  be  made  at 
least  30  days  prior  to  the  expiration  of 
the  180-day  period  in  paragraph  (b)  of 
this  section,  unless  the  owner  or 
operator  is  otherwise  subject  to  the 
deadlines  in  paragraph  (d)  of  this 
section. 

(d)  The  Regional  Administrator  may 
allow  an  owner  or  operator  to  receive 
non-hazardous  wastes  in  a  landfill,  land 
treatment,  or  surface  impoundment  unit 
after  the  final  receipt  of  hazardous 
wastes  at  that  unit  if: 

(1)  The  owner  or  operator  submits  an 
amended  part  B  application,  or  a  part  B 
application,  if  not  previously  required, 
and  demonstrates  that: 

(i)  The  unit  has  the  existing  design 
capacity  as  indicated  on  the  part  A 
application  to  receive  non-hazardous 
wastes;  and 

(ii)  There  is  a  reasonable  likelihood 
that  the  owner  or  operator  or  another 
person  will  receive  non-bazardous 
wastes  in  the  unit  within  one  year  after 
the  final  receipt  of  hazandous  wastes; 
and 

(iii)  The  non-hazardous  wastes  will 
not  be  incompatible  with  any  remaining 
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wastes  in  the  unit  or  with  the  facility 
design  and  operating  requirements  of 
the  unit  or  facility  under  this  part;  and 

(iv)  Closure  of  the  hazardous  waste 
management  unit  would  be  incompatible 
with  continued  operation  of  the  unit  or 
facility;  and 

(v)  The  owner  or  operator  is  operating 
and  will  continue  to  operate  in 
compliance  with  all  applicable  Interim 
status  requirements;  and 

(2)  The  part  B  application  includes  an 
amended  waste  analysis  plan,  ground- 
water monitoring  and  response  program, 
human  exposure  assessment  required 
under  RCRA  section  3019,  and  closure 
and  post-closure  plans,  and  updated 
cost  estimates  and  demonstrations  of 
financial  assurance  for  closure  and  post- 
closure  care  as  necessary  and 
appropriate  to  reflect  any  changes  due 
to  the  presence  of  hazardous 
constituents  in  the  non-hazardous 
wastes,  and  changes  in  closure 
activities,  including  the  expected  year  of 
closure  if  applicable  under 

§  265.112(b)(7),  as  a  result  of  the  receipt 
of  non-hazardous  wastes  following  the 
final  receipt  of  hazardous  wastes;  and 

(3)  The  part  B  application  is  amended, 
as  necessary  and  appropriate,  to 
account  for  the  receipt  of  non-hazardous 
wastes  following  receipt  of  the  final 
volume  of  hazardous  wastes;  and 

(4)  The  part  B  application  and  the 
demonstrations  referred  to  in 
paragraphs  (d)(1)  and  (d)(2)  of  this 
section  are  submitted  to  Uie  Regional 
Administrator  no  later  than  180  days 
prior  to  the  date  on  which  the  owner  or 
operator  of  the  facility  receives  the 
known  final  volume  of  hazardous 
wastes,  or  no  later  than  90  days  after  the 
effective  date  of  this  rule  in  the  state  in 
which  the  unit  is  located,  whichever  is 
later. 

(e)  In  addition  to  the  requirements  in 
paragraph  (d)  of  this  section,  an  ovtmer 
or  operator  of  a  hazardous  waste 
surface  impoundment  that  is  not  in 
compliance  with  the  liner  and  leachate 
collection  system  requirements  in  42 
U.S.C.  3004(o)(l)  and  3005(j)(l)  or  42 
U.S.C.  3004(o)(2)  or  (3)  or  3005(j)  (2),  (3), 
(4)  or  (13)  must: 

(1)  Submit  with  the  part  B  application: 
(i)  A  contingent  corrective  measures 

plaa*  and 

(ii)  A  plan  for  removing  hazardous 
wastes  in  compliance  with  paragraph 
(e)(2)  of  this  section:  and 

(2)  Remove  all  hazardous  wastes  from 
the  unit  by  removing  all  hazardous 
liquids  and  removing  all  hazardous 
sludges  to  the  extent  practicable  without 
impairing  the  integrity  of  the  Uner(s),  if 
any. 

(3)  Removal  of  hazardous  wastes  must 
be  completed  no  later  than  90  days  after 


the  final  receipt  of  hazardous  wastes. 
The  Regional  Administrator  may 
approve  an  extension  to  this  deadline  if 
the  owner  or  operator  demonstrates  that 
the  removal  of  hazardous  wastes  will,  of 
necessity,  take  longer  than  the  allotted 
period  to  complete  and  that  an 
extension  will  not  pose  a  threat  to 
human  health  and  the  environment. 

(4)  If  a  release  that  is  a  statistically 
significant  increase  (or  decrease  in  the 
case  of  pH)  in  hazardous  oonstituents 
over  baclc^und  levels  is' detected  in 
accordance  with  the  requirements  in 
subpart  F  of  this  part,  the  ov^rner  or 
operator  of  the  unit: 

(i)  Must  implement  corrective 
measures  in  accordance  with  the 
approved  contingent  corrective 
measures  plan  required  by  paragraph 
(e)(1)  of  this  section  no  later  than  one 
year  after  detection  of  the  release,  or 
approval  of  the  contingent  corrective 
measures  plan,  whichever  is  later; 

(ii)  May  receive  wastes  at  the  unit 
following  detection  of  the  release  only  if 
the  approved  corrective  measures  plan 
includes  a  demonstration  that  continued 
receipt  of  wastes  will  not  impede 
corrective  action;  and 

(iii)  May  be  required  by  the  Regional 
Administrator  to  implement  corrective 
measures  in  less  than  one  year  or  to 
cease  receipt  of  wastes  until  corrective 
measures  have  been  implemented  if 
necessary  to  protect  human  health  and 
the  environment. 

(5)  During  the  period  of  corrective 
action,  the  owner  or  operator  shall 
provide  semi-annual  reports  to  the 
Regional  Administrator  that  describe 
the  progress  of  the  corrective  action 
program,  compile  all  ground-water 
monitoring  data,  and  evaluate  the  effect 
of  the  continued  receipt  of  non- 
hazardous  wastes  on  the  effectiveness 
of  the  corrective  action.  - 

(6)  The  Regional  Administrator  may 
require  the  owner  or  operator  to 
commence  closure  of  the  imit  if  the 
owner  or  operator  fails  to  implement 
corrective  action  measures  in 
accordance  with  the  approved 
contingent  corrective  measures  plan 
within  one  year  as  required  in 
paragraph  (e)(4)  of  this  section,  or  fails 
to  make  substantial  progress  in 
implementing  corrective  action  and 
achieving  the  facility's  backgroimd 
levels. 

(7)  If  the  owner  or  operator  fails  to 
implement  corrective  measures  as 
required  in  paragraph  (e)(4)  of  this 
section,  or  if  the  Regional  Administrator 
determines  that  substantial  progress  has 
not  been  made  pursuant  to  paragraph 
(e)(6)  of  this  section  he  shall: 

(i)  Notify  the  owner  or  operator  in 
writing  that  the  owner  or  operator  must 


begin  closure  in  accordance  with  the 
deadline  in  paragraphs  (a)  and  (b)  of 
this  section  and  provide  a  detailed 
statement  of  reasons  for  this 
determination,  and 

(ii)  Provide  the  owner  or  operator  and 
the  public  through  a  newspaper  notice, 
the  opportunity  to  submit  written 
comments  on  the  decision  no  later  than 
20  days  after  the  date  of  the  notice. 

(iii)  If  the  Regional  Administrator 
receives  no  written  comments,  the 
decision  will  become  final  five  days 
after  the  close  of  the  comment  period. 
The  Regional  Administrator  will  notify 
the  owner  or  operator  that  the  decision 
is  final,  and  that  a  revised  closure  plan, 
if  necessary,  must  be  submitted  within 
15  days  of  the  final  notice  and  that 
closure  must  begin  in  accordance  with 
the  deadlines  in  paragraphs  (a)  and  (b) 
of  this  section. 

(iv)  If  the  Regional  Administrator 
receives  written  comments  on  the 
decision,  he  shall  make  a  final  decision 
within  30  days  after  the  end  of  the 
comment  period,  and  provide  the  owner 
or  operator  in  writing  and  the  public 
through  a  newspaper  notice,  a  detailed 
statement  of  reasons  for  the  final 
decision.  If  the  Regional  Administrator 
determines  that  substantial  progress  has 
not  been  made,  closure  must  be  initiated 
in  accordance  with  the  deadlines  in 
paragraphs  (a)  and  (b)  of  this  section. 

(v)  The  final  determinations  made  by 
the  Regional  Administrator  under 
paragraphs  (e)(7)  (iii)  and  (iv)  of  this 
section  are  not  subject  to  administrative 
appeal. 

9a.  A  parenthetical  is  added  at  the 
end  of  the  last  section  in  subpart  G  of 
Part  265  to  read  as  follows: 

(The  information  collection  requirements  in 
Subpart  C  are  approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  2050-0008) 

10.  In  §  265.142  is  amended  by  revising 
paragraph  (a)(3)  and  (a)(4)  to  read  as 
follows: 

S26S.142   Cost esthnata for dosura. 

(a)  *  •  ♦ 

(3)  The  closure  cost  estimate  may  not 
incorporate  any  salvage  value  that  may 
be  realized  with  the  sale  of  hazardous 
wastes,  or  non-hazardous  wastes  if 
applicable  under  S  265.113(d),  facility 
structures  or  equipment,  land,  or  other 
assets  associated  with  the  facility  at  the 
time  of  partial  or  final  closure. 

(4)  The  owner  or  operator  may  not 
incorporate  a  zero  cost  for  hazardous 
wastes,  or  non-hazardous  wastes  if 
applicable  under  S  265.113(d),  that  might 
have  economic  value. 
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PART  270-EPA  AOMINISTEREO 
PEfMHrT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

11.  The  anthority  citation  for  part  270 
coBtfanes  to  read  as  foUowa: 

Aolherfty:  42  U.S.C  800S.  (1912. 0024, 8925. 
0827. 0838,  and  0874. 

12.  In  S  270.42,  the  list  of  pennit 
modificatioiu  in  Appeiulix  I  is  amended 
by  adding  D.1X  to  read  as  follows: 


(270.41 


al«w 


Aooaiidbilto  I  m  47    rhaslflraWnn 
of  Parmlt  Modifteatloiw 

ClMS 


D.  *  •  • 


daw 


f .  ExtoiNton  ol  Sw  sMmn  pwM  to 


I  widw  1204.113  M  and  (a). 


(FR  Doc  0»-184e8  Piled  8-11-88:  »45  am) 


Monday 
August  14,  1989 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Parts  795  and  799 
Tributyl  Phosphate;  Final  Test  Rule 
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EMVIRONyENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  795  and  799 
[OPTS-42100B;  FRL-3627-4] 
Trlbutyt  Ptioaphate;  Final  Test  Rule 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTWN:  Final  rule. 


:  EPA  is  issuing  a  final  test  rule 
under  section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  requiring 
manufacturers  and  processors  of  tributyl 
phosphate  (TBP.  CAS  No.  126-7^-8}  to 
perform  testing  for  health  effects 
(oncogenicity,  neurotoxicity, 
reproductive  and  developmental 
toxicity,  mutagenicity,  dermal 
sensitization,  and  oral/dermal 
pharmacokinetics),  environmental 
effects  (acute  effects  on  algae,  fish  and 
aquatic  invertebrates,  and  triggered 
chronic  efTects  on  fish  and  aquatic 
invertebrates  and  sediment  bioassay], 
and  chemical  fate  (vapor  pressure,  Koc, 
and  hydrolysis  rate).  This  rule  is  in 
response  to  the  TSCA  Interagency 
Testing  Committee's  (TTC)  designation 
of  TBP  for  priority  health  effects, 
chemical  fate,  and  environmental  effects 
testing. 

dates:  This  rule  shall  become  effective 
on  September  27, 1989.  For  purposes  of 
judicial  review,  in  accordance  with  40 
CFR  23.5,  this  rule  shall  be  promulgated 
at  1  p.m.  eastern  (standard  or  daylight 
as  appropriate)  tiine  on  August  28, 198B. 
The  incorporation  by  reference  in  this 
rule  is  approved  by  the  Director  of  the 
Federal  Register  as  of  September  27, 
1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  M.  Stahl,  Director,  TSCA 
Assistance  Office  (TS-799).  OfBce  of 
Toxic  Substances,  Room  EB-44, 4C1  M 
Street  SW.,  Washington,  DC  20460,  (202) 
554-1404,  TDD  (202)  554-0551. 

aUWUmENTARY  INFORMATION:  EPA  is 
promulgating  a  final  test  rule  under 
section  4(a)  of  TSCA  requiring  health 
effects,  environmental  effects  and 
chemical  fate  testing  of  TBP. 

L  Introduction 

A.  Test  Rule  Development  Under  TSCA 

This  final  rule  is  part  of  the  overall 
implementation  of  section  4  of  TSCA 
(Pub.  L  94-469, 90  Stat.  2003  et  seq..  15 
U3.C.  2801  et  seq.),  which  authorizes 
EPA  to  require  the  development  of  data 
relevant  to  assessing  the  risk  to  health 
and  the  environment  posed  by  exposure 
to  particular  chemical  substances  or 
mixtures  (chemicals). 


Under  secticn4(a)  of  TSCA.  EPA  must 
require  testing  of  a  ckemical  to  develop 
data  if  the  AifarinistTBtor  makes  certain 
findings  as  described  in  TSCA  ander 
section  4(a)(1)(A)  or  (B).  Detailed 
discussions  of  the  statutory  section  4 
Hndings  are  provided  in  the  EPA's  first 
and  second  proposed  test  rules 
published  in  the  Fedtral  Regf^lv*!  (rf 
July  18, 1980  (45  FR  46510)  and  Jane  S, 
1981  (46  FR  30300). 

B.  Regulatory  History 

The  ITC  recommended  TBP  with 
intent-to-designate  in  its  eighteenth 
report  published  in  the  Federal  1 
of  May  19, 1986  (51  FR  18368).  and 
designated  TBP  for  priority  testing 
consideration  in  its  nineteenth  rqmrt 
published  in  the  Fedtral  Re^jato  of 
November  16. 1986  (31  FR  41417).  In 
response  to  this  designation,  EPA  issued 
a  proposed  test  rule  bi  the  Fedanl 
Register  of  November  12, 1987  (52  FR 
43346)  which  would  require  that 
manufacturers  and  processors  of  TBP 
test  the  chemical  for  various  health  and 
environmental  effects,  under  sections 
4(a){l)(A]and(B)ofTSCA. 

n.  Response  to  Comments 

EPA  received  written  comments  on 
the  TBP  proposed  test  rule  from  die 
Tributyl  Phosphate  Task  Force  (TBPTF) 
of  the  Synthetic  Organic  Chemical 
Manufacturers  Association  (SOCMA)  on 
January  12, 1988  (Rel.  1).  The  THPTF 
also  requested  a  public  meeting  on  their 
comments  which  was  held  on  April  7, 
1988.  The  comments  received  by  EPA  in 
respome  to  the  proposed  rule  for  TBP 
are  given  below. 

A.  Exposure  I 

1.  TBPTF  exposure  survey.  Tlie  TBPFF 
commented  that  the  exposure 
information  available  to  EPA  was 
insufficient  to  support  a  finding  of 
significant  or  substantial  human 
exposure  since  the  data  were  merely 
suggestive.  The  TBPTF  proposed  to  do 
an  industry-wide  survey  of  U.S.  sites 
distributing,  processing,  and  using  TBP 
and  products  containing  TBP  to 
determine  the  uses,  use  conditions,  and 
potential  worker  exposure  associated 
with  TBP.  EPA  agreed  to  consider  the 
study  results  in  its  deliberations  for  a 
final  rule.  TBPTF  commissioned  Temple, 
Barker,  Sloane,  Inc.,  to  conduct  and 
validate  the  survey.  On  April  7, 1988,  the 
TBPTF  presented  EPA  with  the  first  part 
of  a  report,  "1987  U£.  Survey  of  Tributyl 
Phospliate  Users,  Potential  Expofure 
and  Safety  Procedures"  (Ref.  2).  Hie 
report  did  not  contain  an  estimata  (rf  the 
number  of  workers  potentially  exposed 
to  aircraft  hydraulic  fluid,  a  prodact  tliat 
accounts  for  a  major  part  of  TBP  esage 


ilK  percent  by  volume).  After  a  public 
meeting  with  the  TBPTF,  EPA  granted 
TBPTF  a  brief  period  to  estimate  the 
nambers  and  extent  of  potential  worker 
exposure  to  aircraft  hydraulic  fluid 
containing  TBP  from  survey  and 
additional  data.  On  July  11, 1988,  TBPTF 
sabmitted  a  report  to  O^A  on  estimated 
exposure  to  TBP-contaiiiing  aircraft 
hydraulic  fluid  (Ref.  3). 

The  TBPTF  reported  that  the  greatest 
namber  of  workers  potentially  exposed 
was  in  the  use  of  aircraft  hydraulic  fluid. 
The  three  primary  uses  include  aircraft 
manufacturing,  hydraulic  system 
component  manufacturiag,  and 
commercial  airline  operations 
(passenger  and  freight).  The  TBPTF 
reported  each  type  of  user  exposure  in 
t«Tns  of  estimated  numbers  of 
employees  potentially  exposed  on  an 
infrequent  basis  (less  than  once  per 
week  for  less  than  one  hour)  and  on  a 
more  frequent  or  routine  basis.  On  the 
basis  of  confidential  discussions  with 
two  major  aircraft  manufacturers, 
TBPTF  estimates  that  740  workers  in 
diis  industry  may  be  infrequently 
exposed  to  fluid,  and  241  workers  niay 
be  frequently  exposed  to  hydraulic  fluid 
containing  TBP.  On  the  basis  of  survey 
responses  from  aircraft  component 
manufacturers,  the  TBPTF  estimates  that 
176  employees  in  this  industry  may  be 
frequentiy  exposed  to  aircraft  hydraulic 
fluid  containing  TBP,  and  411  employees 
may  be  infrequently  exposed.  On  the 
basis  of  confidential  estimates  by  one  of 
the  major  airlines,  TBPTF  estimates  that 
2,200  employees  in  this  bidustry  are 
routinely  exposed  to  aircraft  hydraulic 
Quid  containing  TBP  and  approximately 
43,000  aircraft  mechanics  at  some  time 
could  be  exposed  to  aircraft  hydraulic 
fluid.  The  activities  potentially  causing 
exposure  include:  Venting  of  pressurized 
systems  at  service  sites,  removal  and 
r^air  of  components,  and  testing  and 
inspection  of  components.  Aircraft 
manufacturers  report  that  they  require 
mechanics  to  use  protective  equipment 
(gloves,  aprons,  sleeve  shields,  goggles/ 
face  shields). 

bi  the  survey,  the  other  two  types  of 
hydraaBc  fluid  users  report  these  and 
(^er  methods  of  protection.  However. 
ibe  survey  report  indicates  that  in 
practice,  aircraft  mechanics  only  take 
minimal  precautions  to  prevent  contact 
even  though  they  are  aware  of  the 
irritating  properties  of  hydraulic  fluid. 
Also,  accordLog  to  the  survey,  aircraft 
mechanics  do  not  wear  protective 
gloves. 

Survey  respondents  reported  that  100 
&tiftotor  woiicers  for  296  worker-hours 
per  ]rear  and  200  processor  woiicers  for 
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108,358  worker-hoars  per  year  have 
direct  exposure  to  TBP. 

An  estimated  total  of  245  distributor 
woricers  (estimated  from  survey 
respondents  and  non-respondents)  are 
potentially  exposed  for  502  worker- 
hours  per  year  according  to  the  survey. 
An  estimated  total  of  345  processor 
workers  (estimated  from  survey 
respondents  and  non-respondents)  are 
potentially  exposed  for  183,382  worker^ 
hours  per  year.  

Other  uses  of  TBP  involve  partially 
enclosed  or  open  operations,  and  the 
concentration  of  TBP  in  these  products 
is  under  10  percent.  Of  these 
miscellaneous  uses,  paint  spraying 
operations  represent  the  most  likely 
exposure  potential,  but  spray  boo&  are 
often  used  and  the  paint  is  used  only  by 
original  equipment  manufacturers, 
suggesting  that  exposure  is  limited  to 
manufacturing  use. 

2.  EPA 's  response  to  TBPTFs 
exposure  survey.  EPA  reviewed  the 
exposure  survey  performed  by  the 
TBPTF  and  finds  the  conclusions 
regarding  potential  occupational 
exposure  to  TBP  to  be  reasonable.  EPA 
has  concerns  about  the  completeness 
and  accuracy  of  the  survey  but  these  do 
not  interfere  with  the  adequacy  of  the 
study  for  present  purposes  (Refs.  4  and 
5).  The  survey  results  simply  confirm 
EPA's  earlier  conclusion  that  potential 
human  exposure  to  TBP  is  substantial. 

B.  Testing 

1.  Genotoxicity.  The  TBPTF 
commented  that  studies  of  gene 
mutation  in  mammalicm  ceUs  in  culture 
and  in  vivo  cytogenetics,  specifically  the 
mouse  micronucleus  test  should  be 
conducted  to  determine  potential 
clastogenic  effects,  and  that  a  program 
review  of  the  entire  genotoxicity  data 
base  should  precede  any  considerations 
for  further  genotoxicity  testing. 

EPA  agrees  that  a  study  of  gene 
mutation  in  somatic  cells  in  culture  is 
necessary  as  an  early  tier  teset  for  gene 
mutation  effects  of  TBP.  However,  EPA 
believes  that  an  in  vitro  mammalian 
cytogenetics  test  and  in  vivo 
mammalian  bone  marrow  cytogenetics 
chromosomal  analysis  test  are 
necessary  early  tier  tests  for 
cytogenetics  effects.  EPA  is  reviewing 
the  mouse  micronucleus  test  as  a 
potential  alternative  test  for  cytogenetic 
effects  in  future  test  rules. 

2.  Pharmacokinetics.  The  TBPTF 
commented  that  the  rat  oral  and  dermal 
absorption,  distribution  and  excretion 
pharmacokinetics,  and  oral  metabolism 
studies  should  be  performed  as 
proposed.  However,  the  TBPTF 
recommended  deimal  absorption  testing 
in  the  pig  (mini-pig  or  weanling  swine) 


rather  than  the  guinea  pig,  because  pig 
skin  is  a  better  model  for  human  skin 
than  guinea  pig  skin. 

EPA  has  reviewed  the  evidence  the 
TBPTF  has  submitted  to  support  testing 
the  pig  over  the  guinea  pig  and  EPA 
agrees  that  the  pig  (mini-pig  or  weanling 
pig)  is  an  acceptable  substitute  testing 
model  for  the  guinea  pig  for  dermal 
absoprption  testing  (Refs.  6  through  9). 

3.  Oncogenicity.  TTie  TBPTF 
commented^at,  because  potential 
worker  exposure  is  significant  only  by 
the  dermal  route  as  indicated  by  the 
exposure  survey,  a  pilot  2&-day  dermal 
study  in  the  rat  should  be  conducted 
first  to  evaluate  the  feasibility  of 
performing  chronic  efforts  and 
oncogenicity  studies  by  that  route.  The 
TBPIT  believes  that  a  decision 
regarding  oncogenicity  studies  should  be 
deferred  pending  results  of  the  proposed 
pilot  dermal  studies  and  the  completion 
of  pharmacokinetics  studies. 

EPA  reported  in  the  proposed  rule  that 
the  available  data  suggest  TBP  may 
have  oncogenic  potential.  EPA  is 
requiring  an  oncogenicity  study  by  the 
oral  route  because  the  comparative 
oral/dermal  pharmacokinetics  data  will 
allow  cmalysis  of  effects  related  to 
differences  in  route  of  administration. 
Protocol  design  for  dermal  bioassays 
present  many  problems  including: 
Selection  of  appropriate  species; 
estimation  and  demonstration  of 
absorbed  versus  applied  dose;  criteria 
for  defining  the  maximum  tolerated 
dose,  e.g.,  whether  based  .on  skin  or 
systemic  effects.  EPA  is  assessing  the 
literature  on  this  subject  and  has 
sponsored.a  workshop  on  dermal 
carcinogenesis  bioassay  problems  and 
protocol  development.  In  the  near  future 
EPA  hopes  to  publish  a  generic  protocol 
for  dermal  bioassays  and  publish 
guidelines  on  when  testing  should  be 
done  by  that  route. 

4.  Dermal  sensitization.  TBPTF 
commented  that  additional  dermal 
sensitization  testing  is  unnecessary 
because  a  mixture  containing  TBP  has 
been  tested  in  a  human  study  and  no 
sensitization  occurred.  TBFIT  believes 
that  if  TBP  were  a  sensitizer,  some 
reaction  would  have  occurred  and 
results  of  (any)  human  study  should  take 
precedence  over  those  obtained  in 
animal  (guinea  pig)  studies  (Ref.  1). 

EPA  is  requiring  a  dermal 
sensitization  study  because 
photosensitization  was  not  evaluated  in 
the  available  human  study,  and  the 
exact  TBP  concentration  in  the  test 
mixtiue  was  unknown  and  may  have 
been  too  low  (reported  as  "less  than  25 
percent")  to  have  ehcited  a  reaction. 

6.  Developmental  toxicity.  TBPTF 
comments  that  because  the  exposure 


survey  indicates  there  is  huignificant 
expoeore  potential  for  women  of  child- 
bearing  age  and  because  of  iiritant 
warning  properties  and  lew  exposare 
levels,  developmental  toxicity  testing 
should  not  be  required. 

For  purposes  oif  requiring  testing 
under  section  4  of  TSCA,  EPA  is  not 
required  to  take  into  account  gender- 
specific  exposure  patterns  in  its 
deliberations.  EPA  does  not  assume  that 
gender-specific  exposure  patters  will 
persist  Because  there  is  a  potential  for 
substantial  human  exposure  to  TBP, 
developmental  toxicity  testing  is 
required. 

6.  Reproductive  toxicity.  TBPTF 
comments  that  reproductive  testing 
should  ho  triggered  by  more  general 
indications  of  reproductive  toxicity  such 
as  in  vivo  genotoxicity  tests  [Drosophila 
and  in  vivo  cytogenetics)  because  there 
are  very  low  levels  of  exposure  of  both 
males  and  females  to  TBP.  In  addition, 
two  long-term  studies,  an  18-week  study 
by  Laham  et  al.  and  a  13-week  study  by 
FMC,  showed  no  effect  on  gonadal 
tissues. 

While  EPA  recognizes  that  there  are 
situations  where  short-term  tests  may  be 
appropriate  to  screen  for  reproductive 
effects,  EPA  does  not  agree  that  in  the 
present  situation  the  in  vivo 
genotoxicity  tests  are  adequate  to 
screen  for  the  reproductive  toxicity  of 
TBP.  And  although  the  two  studies 
mentioned  by  TBPTF  do  not  show 
reproductive  effects,  they  are  not 
aoequate  by  themselves  to  detennine 
whether  TBP  has  reproductive  toxicity. 
It  is  well  documented  thatlhere  are 
effects  on  reproduction  that  are  not 
detectable  by  simple  histopathological 
analysis,  i.e.  effects  on  reproductive 
performance,  hormones,  outcomes  of 
pregnancy,  growth  and  maturation  of 
offspring  postnataily.  Therefore  testing 
specific  for  reproductive  toxicity  is 
required. 

7.  Neurotoxicity.  The  TBPTF 
suggested  a  tiered  approach  consisting 
of  an  acute  functional  observational 
battery  and  motor  activity  screen  to  be 
followed  by  a  subchronic  behavioral 
evaluation  if  required  after  program 
reveiw.  The  TBPTF  commented  that 
neurotoxicity  testing  should  be  by  the 
dermal  route  if  this  route  proves  feasible 
from  the  results  of  the  28-day  study.  The 
TBPTF  believes  that  because  available 
studies  conclusively  show  that  TBP  is 
not  a  delayed  neurotoxicant 
(organophf)sphorus  induced  delayed 
neurotoxicity  (OPIDN)  is  the  primary 
mechanism  by  which  organophosphates 
act  direcdy  on  the  nerves)  a  further 
concern  fm  neuropathy  is  unwarranted 
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and  requirements  for  in  situ  perfusion 
should  be  removed  from  the  test  rule. 

EPA  does  not  agree  with  TBPTFs 
tiered  approach.  Both  acute  and 
subchronic  tests  are  necessary  because 
EPA  is  concerned  about  acute  effects  as 
well  as  the  potential  effects  following 
repeated  exposure.  EPA  encourages  use 
of  the  relevant  route  of  administration 
when  possible.  Although  the  dermal 
route  of  administration  is  theoretically 
acceptable,  there  are  a  number  of 
practical  problems  which  must  be 
addressed  before  a  dermal  study  would 
be  acceptable.  First,  there  must  be  a 
demonstration  that  a  sufficient  dose  of 
the  compound  can  be  absorbed  to 
produce  neurobehavioral  changes. 
Without  such  a  high  dose  level  effect, 
negative  results  would  not  be 
conclusive.  Second,  dermal  application 
may  interefere  with  satisfactory 
interpretation  of  neurobehavioral 
information.  Dermal  application  can 
serve  as  a  stress  inducer  and  produce 
alterations  in  various  neurobehavioral 
parameters.  To  account  for  this  possible 
confounding  effect  it  would  be 
necessary  to  use  a  positive  control 
which  can  also  be  applied  dermally  (e.g., 
acrylamide).  Because  these  problems . 
have  not  been  addressed,  neurotoxicity 
testing  by  the  oral  route  is  required. 

EPA  belieyes  that,  although  available 
studies  indicate  that  under  the 
conditions  tested,  TBP  does  not  produce 
organophosphorus-induced  delayed 
neuropathy  (OPIDN),  other  available 
literature  provides  evidence  of 
neurobehavioral  changes  following 
exposure  to  TBP,  and  a  standard  battery 
of  tests  is  still  indicated  (Refs.  10 
through  13). 

8.  Environmental  effects.  The  TBPTF 
commented  that  EPA's  proposed 
environmental  effects  testing  is 
generally  reasonable  and  supportable. 
TBPTF  raised  tiie  following  points.  First, 
TBP  argued  that  the  chronicity  ratio  of 
24-  to  9e-hourLC50  for  fish  and  certain 
aquatic  invertebrates  (e.g..  Gammarus) 
or  the  ratio  of  the  24-  to  48-hour  LC50  for 
daphnid  of  2  or  greater  is  extremely 
stringent  and  should  be  modified. 
Second,  TBPTF  believes  there  is  no  clear 
need  for  plant  translocation  tests 
because  there  is  no  or  low  level 
exposure  for  this  environment,  as  TBP  is 
shown  to  be  readily  biodegradable  in 
the  OECD  screenii^  test  by  semi- 
continuous  activated  sludge,  in  a  river 
die-away  test  and  in  ultimate 
biodegradation.  Third,  with  respect  to 
specific  guidelines,  the  TBPTF  believes 
that  ascertaining  whether  *he  test 
material  is  in  solution  does  not  require 
analysis  of  botltthe  total  and  filtered 
concentiations  of  the  test  material  The 


concentration  in  only  a  filtered  sample 
should  be  required  except  in  the  algal 
test,  where  measurements  of  the  amount 
of  test  material  associated  with  the  algal 
cells  is  required.  Centrifuging  the 
samples  is  better  because  filtration  may 
trap  TBP  in  the  filter  medium.  Requiring 
analysis  of  both  total  and  filtered  or 
centrifuged  test  medium  will  double 
analysis  costs  without  any  real  need. 
Fourth,  the  time  allotted  (9  months)  for 
the  completion  of  tht  fiow-through  acute 
tests  may  not  be  adequate.  Flow-through 
tests  witii  analytical  measurement  of 
test  solutions  tend  to  experience  more 
problems  than  simple  static  tests;  12 
months  from  official  notification  to  final 
report  would  be  a  more  reasonable 
estimate. 

EPA  does  not  agree  with  tiie  TBPTF 
that  the  chronicity  ratio  for  fish  and 
invertebrates  is  too  stringent  because 
historical  data  confinn  the  predictive 
capability  of  this  decision  criterion.  EPA 
agrees  witii  TBPTF  diat  the  plant 
translocation  test  is  unnecessary  and 
EPA  is  not  requiring  this  test  because 
human  exposure  from  plant  dietary 
uptake  does  not  appear  to  be  of  concern. 
0>A  is  considering  whether  it  should 
propose  the  early  seedling  growth  test  to 
determine  the  toxicity  of  TBP  to  plants. 
EPA  does  not  agree  that  only  the  filtered 
sample  should  require  analysis  and 
supports  the  testing  guidelines  which 
require  analysis  of  both  total  and 
filtered  samples.  Testing  both  die  total 
and  filtered  samples  is  necessary  to 
know  how  much  dissolved  test 
substance  is  available  during  aquatic 
toxicity  tests.  EPA  is  not  requiring  that 
both  the  total  and  dissolved  chemical  be 
measured  for  every  sample.  If  the 
dissolved  test  substance  being  measured 
is  consistentiy  greater  than  or  equal  to 
80  percent  of  total  measured  test 
substance,  for  all  test  substance 
concentrations,  then  it  is  necessary  to 
measure  only  the  dissolved  or  total  test 
substance  not  both.  EPA  does  not  agree 
witii  TBPTF  diat  9  monUis  is  inadequate 
to  conduct  acute  flow-though  testing 
because  tiie  TBPTF  does  not  provide 
adequate  evidence  to  the  contrary. 

C.  Economic  Issues 

1.  Comment-  The  TBPTF  has 
estimated  the  cost  of  the  testing  program 
at  about  $2.4  millioa  The  information  to 
be  developed  by  the  testing  program  is 
not  a  capital  asset;  and  therefore  the 
cost  involved  must  be  treated  as  current 
expenses.  Using  the  EPA  estimated 
production  volume  range  of  6  to  9 
million  pounds  during  an  approximate  2- 
year  test  program,  the  cost  of  the  testing 
proposed  per  poimd  would  be  $0.15  and 
$0.20  per  pound  of  IBP  produced.  TBPTF 


does  not  believe  this  is  an 
inconsequential  amount 

Response:  EPA's  estimate  of  the  test 
cost  is  between  $1.3  million  and  $1.7 
miUion.  TBPTFs  estimate  of  the 
oncogenicity  test  is  rou^y  double 
EPA's  estimate,  and  accounts  for  the 
largest  portion  of  the  difference.  Some  of 
the  other  estimates  submitted  by  the 
TBPTF  range  fitim  2  to  ahnost  10  times 
greater  than  EPA's  estimates. 

EPA  has  developed  detailed  test  cost 
information  for  each  test  included  in  the 
rule.  TBPTF  has  provided  no  such 
information  nor  any  dooumentation    , 
regarding  their  test  cost  estimates.  In 
addition,  TBPTF  has  not  addressed  tiie 
method  used  by  EPA  to  estimate  test 
cost  or  any  of  the  detailed  estimates. 
Without  any  such  information,  EPA 
cannot  address  the  estimates  provided 
by  TBPTF. 

Also,  TBPTF  confuses  tiie  procedures 
used  to  determine  reimbursement  for 
testing  costs  under  section  4  of  TSCA 
with  the  analysis  used  to  determine 
economic  impacts  of  the  rule.  TBPTF 
looks  at  the  accounting  method  used  to 
pay  for  the  costs  associated  with  testing, 
while  EPA's  economic  analysis  employs 
cost  recovery  analysis  to  estimate  the 
likelihood  of  adverse  economic  impact 
In  the  economic  analysis,  test  costs  are 
annualized  over  the  assumed  market  life 
of  the  product  to  estimate  the  amount 
which  firms  will  have  to  increase  price 
of  the  product  to  recover  the  costs 
associated  with  testing.  This  estimate  of 
product  price  increase,  as  explained  in 
the  economic  analysis,  is  used  as  an 
indicator  of  the  potential  for  adverse 
economic  impact  EPA's  analysis 
method  is  fully  explained  in  the 
economic  analysis  docianent 
accompanying  the  proposed  rule. 

2.  Comment  Domestic  TBP,  and  TBP- 
based  end-use  products,  effectively 
compete  in  the  international  market. 
Aircraft  hydraulic  fluids  containing  TBP 
are  used  by  every  majof  airline  in  the 
free  world,  and  more  than  one-half  of 
the  fluid  produced  domestically  is 
exported.  While  these  fluids  are 
ciurentiy  only  available  from  domestic 
sources,  excessive  testing  requirements 
and  associated  costs  can  only  encourage 
the  entry  of  non-domesfic  suppliers,  thus 
placing  an  unfair  competitive  burden  on 
domestic  manufacturers  and  processors 
of  TBP. 

Response:  As  the  TBPTF  has 
indicated,  fluids  containing  TBP  are 
used  by  every  major  commercial  airline 
in  the  free  world  and  there  are  only  U.S. 
sources  of  these  fluids.  TBPTF  has  not 
demonsfrated  that  a  price  increase  of  1.4 
percent  to  2.0  percent  to  cover  the  costs 
of  testing  will  be  a  great  enoi^ 


FwJBwl  WeglatM  /Vol  54.  >lo.  1»  /  Monday,  Aagwt  14. 49W  /  Rriet  Md  naguhtto—        JUM 


incentive  for  companies  outside  of  tlie 
U.S.  to  begin  production  of  TBP.  In 
addition.  Miy  person  who  begins  to 
import  TBP  from  the  effective  date  of  the 
rule  throu^  the  reimbursement  period 
would  also  be  subject  to  the  test  rule 
and  therefore  would  be  subject  to 
reimbursement  of  the  test  costs. 

3.  Comment:  TBPTF  comments  further 
that  conclusions  regarding  the  Inirden  at 
testing,  which  are  based  on  fixed 
assumptions  in  the  inexact  field  of 
economic  theory,  must  be  seriously  and 
Uioroughly  evaluated.  The  ability  to 
pass  t}iix>ugh  costs  under  conditions  of 
inelastic  demand  and  stable  market 
conditions  may  be  true,  but  dramatically 
increased  costs  at  only  some  producers 
or  processors  creates  unstable 
conditions  from  both  supply  and 
consumption  dynamics.  In  a  world-wide 
market,  domestic  producers  and 
processors  of  TBP  could  be  placed  at  an 
unfair  disadvantage.  Even  if  domestic 
suppliers  were  able  to  pass  through 
costs  to  dcxnestic  customers,  it  is  less 
likely  that  such  pass-throu{^  could  be 
successful  in  foreign  maricets,  putting  a 
double  burden  on  the  domestic 
marketplace.  It  is  economically  more 
prudent  and  more  realistic  to  assume 
demand  for  TBP  to  be  elastic  with  littie 
probability  of  increasing  price  enough  to 
cover  costs  of  testing  in  a  reasonable 
time.  These  increased  costs,  under  such 
assumptioiis,  will  directiy  impact  the 
profitability  of  TBP  production  and  may 
ultimately  eliminate  one  or  m<Ma 
producers,  or  even  the  produpt  from  the 
maricet 

Response:  TBPTF  has  not 
demonstrated  that  an  increase  in  price 
of  1.4  percent  to  2.0  percent  qualifies  as 
"dramatically  Increased  costs". 
Moreover,  as  the  THnT  has  hidicated, 
there  are  no  foreign  sources  of  TR*- 
contaming  fluids.  As  a  result  all 
producers  of  TK*  would  incur  these 
increased  costs.  EPA  has  not  been  able 
to  identify  any  viable  substitutes  for 
TBP  in  its  largest  use.  Producers  of  TBP 
should  be  able  to  pass  along  the  cost  of 
testing  to  all  of  these  customers  and  not 
just  to  domestic  customers. 

m.  Final  Test  Rule 

EPA  is  basing  ito  final  healtii  and 
environmental  effects  testing  for  TBP  on 
tiie  autiiority  of  sections  4(a)(1)  (A)  and 
(B)  of  TSCA 

A.  Finding 

Under  section  4(a)(1)(A).  EPA  finds 
that  the  manufacturing,  processing, 
distribution,  use,  and  disposal  of  TBP  in 
aircraft  hycfraulic  fluid  and  other  uses 


may  piesent  an  onreasanaUe  risk  of 
adverse  oncogenic  effects,  neurotoxic 
effects,  and  dermal  sensitization.  These 
findings  are  based  on  the  available 
toxicity  data  discussed  in  Unit  II  of  this 
preamble  and  in  Unit  ILF.  of  Uie 
preamble  to  the  proposed  rule  (52  FR 
43346). 

Under  section  4(a)(l)P}.  EPA  finds 
that  TBP  is  produced  in  substantial 
quantities  and  that  tiiere  is  or  may  be 
substantial  human  exposure  to  TBP  in 
its  manufacture,  processing,  distribution, 
use,  and  disposal  The  estimated  1985 
production  capacity  of  TBP  is  6  to  9 
million  pounds  per  year  (Ref.  14). 
Potentially  43,000  aircraft  mechanics 
and  another  roughly  3000  aircraft 
industry  employees  at  some  time  could 
be  exposed  to  aircraft  hydraulic  fluid 
containing  TBP  (Ref.  3).  The  exposure  of 
mechanics  is  mainly  dermal  exposure 
from  removing  and  repairing 
components,  venting  pressurized 
systems  at  service  sites,  and  the  testing 
and  visual  and  manual  inspection  of 
components.  There  is  also  potential  of 
mainly  dermal  exposure  to  TBP  of 
approximately  500  TBP  manufacturing, 
processing,  and  distribution  workers 
from  such  operations  as  handling, 
transfer  and  packaging  of  products, 
equipment  repair,  rlpnning  equipment 
and  spill  cleanups.  There  is  also 
potential  limited  dermal  exposure  to 
users  of  other  TBP-containing  products 
(less  than  10  percent  concentration 
representing  in  total  28  percent  of  TBP 
volume)  including  use  in  original 
equipment  paints  and  coatings,  inks, 
leather  finirfiing.  liquid  fluorescent 
penetrant  sewage  treatment  vinyl  floor 
finish  for  commercial  and  industrial 
applications,  and  stripping  agents. 

Under  section  4(a)(1)(B),  EPA  finds 
tiiat  TBP  is  produced  in  substantial 
quantities,  and  that  it  enters  or  may 
reasonably  be  anticipated  to  enter  the 
environment  in  substantial  quantities  as 
a  result  of  its  manufacture,  processing, 
distribution,  use,  and  disposal  as 
indicated  by  its  presence  in  surface 
water,  sediment  and  groundwater.  As 
stated  in  the  proposed  rule,  TBP  is 
expected  to  enter  the  environment  as  a 
result  of  wastewater  release  from  sites 
where  it  is  made  or  used  and  from 
leadiate  releases  from  landfills  (see 
Unit  ILD.  of  the  proposed  rule).  EPA 
believes  that  tlie  low  concentratioos  of 
TBP  detected  in  or  released  to  tiie 
environment  at  numerous  and  widely 
dispersed  locations  suggest  tiiat  the  total 
release  is  substantial  under  section 
4(a)(1)(B)  of  TSCA 


1. /isa/tft  sr/g^Kte.  EPA  finds  tiiat  the 
available  data  for  insufficient  to 
reasonably  determine  or  predict  the 
oncogenicity,  neurotoxicity,  dennal 
sensitizatioa  developmental  toxicity, 
reproductive  and  fertility  effects, 
mutagenicity,  and  oral/dermal 
pharmacokinetics  of  TBP  resulting  from 
exposure  during  mamifa^irt^iring. 
processing,  distribution,  use,  and 
disposal  EPA  finds  that  testing  is 
necessary  to  develop  these  data.  EPA 
believes  that  the  data  resulting  from  this 
testing  will  be  relevant  to  a 
determination  as  to  whether  the 
manufacturing,  processing,  distribution, 
use,  or  disposal  of  TBP  doiss  or  does  not 
present  an  unreasonable  risk  of  injury  to 
human  healtiL 

2.  Environmental  effects  and  chemical 
fate.  EPA  believes  tiiat  for  chemicals 
that  have  substantial  production  and 
substantial  environmental  release, 
reliable  data  should  be  developed  to 
assess  their  toxicity  and  persistence. 
Available  data  are  insufficient  to 
reasonably  determine  or  predict  TBPs 
acute  toxicity  to  algae,  fish,  and  aquatic 
invertebrates,  and  chronic  toxicity  to 
fish  and  aquatic  invertebrates  (free 
swimming  and  in  sediment).  Available 
data  are  insufficient  to  reasonably 
determine  or  predict  TBFs  vapor 
pressure  data  at  25*C,  ICoc  and 
hydrolysis  rate.  Vapor  pressure  data  at 
25*C  are  needed  to  estimate  a  reliable 
Henry's  Law  Constant  (He)  for  TBP. 
Data  on  Koc  are  needed  to  estimate  the 
sorption  of  TM>  to  soil  and  sediments. 
Finally,  hydrolysis  rate  data,  which 
complement  tlM  available 
biodegradation  data,  are  needed  to 
estimate  the  persistence  of  TPB  in 
aquatic  systems.  EPA  finds  that  testing 
is  necessary  to  develop  environmental 
effects  data  and  chemical  fate  data,  and 
believes  that  the  data  resulting  from 
these  test  requirements  will  be  relevant 
to  a  determination  that  the 
manufacturing,  processing,  use  and 
disposal  of  TBP  does  or  does  not  present 
an  unreasonable  risk  of  injury  to  the 
environment 

B.  Required  Testing,  Test  Standards  and 
Reporting  Requirements 

On  the  basis  of  these  findings  EPA  is 
requiring  that  chemical  fate, 
environmental  effects  and  bealtii  effects 
testing  be  conducted  for  TBP  in 
accordance  with  specific  test  guidelines 
set  fortii  In  40  CSH  parts  796, 797  and 
796,  or  other  published  test  methods  as 
specified  In  tills  test  rule  as  listed  in  the 
following  table. 
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Test  ttandard  40  CFR  citation 


Rfl^ortJng 
dsawrw  rer 
findruia' 


Nuwibef 
intsnn)  (S- 
mo)  repoflB 

requlrad 


Vapor  piMsurB.. 


Hydroly*  rate  at  25  "C 

«MQH*Wnl  Via  iOi  KlSOrpDOn  UOnWrm .. 

cnnvnmoniai  arracia. 
Qammafld  acuta  toxlly., 


Stttnututi  acuta  toxicily  ......... 

Rainbow  trout  acuta  toxidty 

Daplwid  acute  toxicity «.» 

uapnnia  cnronc  loxKny — ...».._ 
Fiah  eaily  Ufa  ata^e ..».».......»»» 

Sedknent  Jn^artaticate  t>ioaaaay.. 


Oral/dinnai  ptiaiiiiamiiiiieUti »» 

Oncoganicily 

Reproduction  and  tortiWy  effocta  (oraQ ...Z 

Daveiopnwntal  toxicity  (oraO -.. 

uemiai  sananzanon » 

Funcilanal  obeenwUon  battery  (acute  and  subctvonic) . 

Motor  adMty  (acute  and  subctvonic) 

Neuropattwiogy 

MammaSan  ceiie  in  cuiture »...*.,»,......». 

OoaopMh  aax-Hnlied  recesalve  lethal ^..........„„. 

In  vHro  cytoQenetice »...»..*•»......«»»...«.»»•»»...»„ 

In  vivo  cytoQenoiics.. 


Dominant  lethal  asaay 

Heritabte  tranttocadon  asaay.. 


S  796.1950. 
S  796.3500. 
S  796.2750. 


5795.120 

8797.1050 

8797.1400 

8797.1300 

5797.1330 

8797.1600 „ 

Adamsetal.  (Ref.  15).. 


8  798.228  .„. 
8798.3300.. 
8798.4700.. 
8798.4900.. 
879&4100., 
8798.6050. 
8798.6200. 
8798.6400. 
8798.5300. 
8798.5275. 
8798.5375. 
8798.5365. 
8798.5450. 
8798.5460. 


6 
6 

9 

9 
9 
9 
8 

21 
21 
21 

12 
53 
29 
12 
6 
18 
18 
16 
10 
22 
10 
24 
36 
•25 


0 
0 
0 

0 
0 
0 
0 

1 
1 
1 

I 

• 

4 
1 
0 

2 
2 
2 
t 
1 
1 
1 
S 
3 


>  Number  o(  months  after  effective  date,  except  as  indicated. 

■  Figura  indkatea  the  reporting  deadline,  in  months,  calculated  from  the  date  of  noUficalion  of  the  test  sponsor  t>y  certified  letter  or  Fedeiuv.  Reqister  notice  that 
fetawing  public  review  of  aM  the  existing  data  for  TBP,  the  Agency  has  determined  that  required  testing  must  be  performed. 


Although  the  major  occupational 
exposure  route  for  TBP  is  dennal,  EPA  is 
requiring  that  testing  for  oncogenicity, 
neitfotoxicity,  development  toxicity, 
reproductive  and  fertility  effects  shall  be 
by  the  oral  route  because  (1)  the  skin 
irritating  effects  of  TBP  could  confound 
the  results  of  dermal  testing,  (2]  existing 
supporting  studies  have  been  done  by 
the  oral  route,  and  (3)  there  are  technical 
problems  conducting  dermal  tests.  EPA 
is  also  requiring  oral/ dermal 
pharmacokinetics.  EPA  is  specifying 
that  the  Sprague-Dawley  rat  be  used  for 
both  oncogenicity  and  pharmacokinetics 
testing  because  existing  data  presented 
in  the  proposed  rule  show  this  species  to 
be  sensitive  to  TBP. 

EPA  requires  that  all  data  developed 
under  this  rule  be  reported  in 
accordance  with  its  TSCA  Good 
Laboratory  Practice  (GLP)  Standards,  in 
40  CFR  part  792. 

In  accordance  with  40  CFR  part  790, 
imder  single-phase  rulemaking 
procedures,  test  sponsors  are  required  to 
submit  individual  study  plans  at  least  45 
days  before  initiation  of  each  test. 

EPA  is  required  by  TSCA  section 
4(b)(1)(C)  to  specify  the  time  period 
during  which  persons  subject  to  a  test 
rule  must  submit  test  data.  Final  testing 
requirements,  test  standards  and 
reporting  requirements  for  this  TBP  test 
rule  are  summarized  in  the  preceding 
table.  Interim  progress  reports  for  the 


tests  shall  be  provided  to  EPA  at  6- 
month  intervals  afttr  the  effective  date 
of  this  rule  until  the  final  report  is 
submitted  to  EPA. 

TSCA  section  14(b)  governs  EPA 
disclosure  of  all  test  data  submitted 
pursuant  to  section  4  of  TSCA.  Upon 
receipt  of  data  required  by  this  rule, 
EPA  will  publish  a  notice  of  receipt  in 
the  Federal  Register  as  required  by 
section  4(d). 

Persons  who  expert  a  chemical  which 
is  subject  to  a  section  4  test  rule  are 
subject  to  the  export  reporting 
requirements  of  section  12(b)  of  TSCA. 
Final  regulations  interpreting  the 
requirements  of  section  12(b)  are  in  40 
CFR  part  707.  In  brief,  as  of  the  effective 
date  of  this  test  rule,  an  exporter  of  TBP 
must  report  to  EPA  the  first  annual 
export  or  intended  export  of  TBP  to  each 
country.  EPA  will  notify  the  foreign 
country  concerning  tl\e  test  rule  for  TPB. 

For  the  purpose  of  Uiis  test  rule,  these 
guidelines  are  the  test  standards  that 
must  be  met  by  the  test  sponsors.  The 
route  of  administration  of  TBP  for  all 
tests  shall  be  oral  unless  otherwise 
specified.  Data  resulting  from  these  tests 
will  assist  EPA  in  oonducting  health  and 
environmental  risk  assessments  for  TBP. 
The  TSCA  test  guidelines,  proposed 
modifications,  and  other  cited  test 
guidelines  discussed  in  the  following 
paragraphs  in  III.B.  specify  generally 
accepted  minimal  conditions  for 


determining  toxicities  and  properties  of 
substances  such  as  TBP  to  which  human 
and  aquatic  Ufe  are  expected  to  be 
exposed.  Conducting  the  required 
studies  in  accordance  with  these  TSCA 
guidelines  will  help  ensure  that  the  test 
results  are  reliable  and  adequate. 

The  oral/dermal  pharmacokinetics 
test  guideline  in  the  proposed  rule  has 
been  revised  based  upon  public 
comments  and  is  promtdgated  as 
§  795.228  Oral/dermal  pharmaco- 
kinetics test. 

EPA  periodically  reviews  the  TSCA 
Test  Guidelines,  according  to  the 
process  described  at  47  FR  41857 
(September  22, 1982). 

1.  Health  effects.  The  neurotoxicity 
testing  required  will  consist  of  an  acute 
and  subchronic  functional  observation 
battery  specified  in  §  798.6050,  as 
modified  in  §  79g.4360(c)(l)(i)(A)(2),  an 
acute  and  subchronic  motor  activity  test 
specified  in  S  798.6200.  as  modified  in 
§  799.4360(c)(l)(i)(B)(2],  and  a 
subchronic  neuropathdlogic  evaluation 
of  tissues  perfused  in  situ  specified  in 
§  798.6400,  as  modified  in 
§  799.4360(c)(l)(i)(C)(2j. 

To  assess  the  developmental  effects  of 
TBP,  EPA  is  requiring  that  testing  be 
conducted  by  gavage  according  to 
S  798.4900,  as  modified  in        .     . 
S  799.4360(c)(2)(i)(B). 
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To  assess  the  reproductive  and 
fertility  effects  of  TBP,  EPA  is  requiring 
that  testing  be  conducted  according  to 
S  798.4700,  as  modified  in 
§  799.4360(c)(3)(i)(B)  (i)(B). 

To  assess  the  mutagenic  effects  of 
TBP,  EPA  is  requring  that  testing  be 
conducted  in  tiers.  First-tier  testing  will 
consist  of  the  detection  of  gene  mutation 
in  somatic  cells  in  culture  using  the  test 
guideline  §  798.5300,  an  in  vitro 
mammalian  cytogenetics  test  using  the 
test  guideline  in  §  798.5375,  and  an  in 
vivo  mammalian  bone  marrow 
cytogenetics  chromosomal  analysis  test 
using  the  test  guideline  in  S  798.5385,  as 
modified  in  S  799.43e0(c)(5)(i)(B)(2). 
Unless  the  results  of  the  gene  mutation 
in  somatic  cells  in  culture  are  negative,  a 
sex-linked  recessive  lethal  test  in 
Drosophila  melanogaster  will  be 
required.  Second-tier  testing  will  consist 
of  a  sex-linked  recessive  lethal  assay  in 
Drosophila  melanogaster  using  the  test 
guideline  in  §  798.5275,  as  modified  in 
§  799.4360(c)(4)(i)(B)(2),  and  a  rodent 
dominant  lethal  test  using  the  test 
guideline  in  §  798.5450;  third-tier  testing 
will  consist  of  a  rodent  heritable 
translocation  test  using  the  test 
guidelines  in  §  798.5460,  and  as  modified 
in  §  799.4360(c)(5)(i)(D)(2). 

In  the  proposed  rule.  EPA  would  have 
required  third-tier  testing  consisting  of  a 
mouse  visible  specific  locus  test  using 
the  test  guideline  in  §  798.5200  as 
modified.  Positive  results  in  the  sex- 
linked  recessive  lethal  test  may  have 
triggered  the  requirement  for  conducting 
a  mouse  visible  specific  locus  (MVSL) 
test.  EPA  believes  that  the  MVSL  may 
be  necessary,  when  these  lower-tier 
tests  are  positive,  to  establish 
definitively  whether  a  substance  is 
capable  of  eliciting  heritable  gene 
mutations.  Under  the  approach 
proposed,  EPA  would  have  considered 
the  positive  results  in  the  lower-tier 
tests  in  a  public  program  review, 
together  with  other  relevant  information, 
during  which  interested  persons  would 
be  able  to  give  their  views  to  EPA.  If, 
after  the  review,  EPA  had  determined 
that  the  MVSL  was  still  appropriate, 
EPA  would  have  notified  the  test 
sponsors  by  letter  or  Federal  Register 
notice  that  they  must  conduct  the  test.  If 
EPA  had  determined  that  the  test  was 
no  longer  necessary,  EPA  would  have 
amended  the  rule  to  delete  the  test 
requirement. 

The  final  test  rule  for  TBP  includes 
requirements  to  conduct  the  lower-tier 
tests  for  gene  mutation.  However,  EPA 
is  not  promulgating  the  requirement  for 
the  MVSL  for  TBP  at  this  time.  EPA  has 
based  its  proposal  to  require  the  MVSL, 
in  part,  on  information  and  assumptions 


about  the  cost  of  conducting  the  test  and 
the  availability  of  laboratories  capable 
of  performing  the  test.  The  information 
and  assumptions  have  since  proven  to 
be  incorrect.  Accordingly,  EPA  is  in  the 
process  of  reexamining  the  MVSL 
requirement  for  all  those  chemical 
substances  for  which  the  MVSL  has 
been  required  or  proposed  to  be 
required.  In  particular,  EPA  is  reviewing 
whether  any  laboratories  are  available 
to  perform  die  MVSL  for  industry  in 
accordance  with  the  TSCA  Good 
Laboratory  Practice  Standards  at  40 
CFR  part  792  and  the  cost  of  such 
testing,  EPA  is  also  reviewing  possible 
alternative  tests  to  the  MVSL  for  which 
costs  may  be  lower  or  laboratory 
availability  may  be  more  certain. 

EPA  has  published  a  notice  in  the 
federal  Register  concerning  the  MVSL 
for  TBP  and  other  substances  subject  to 
proposed  and  final  TSCA  section  4  test 
rules  (53  FR  51897).  This  notice  provides 
up-to-date  information  on  the  cost  of 
MVSL  testing,  availability  of 
laboratories  to  perform  the  MVSL,  and 
possible  alternative  tests  to  the  MVSL 
together  with  their  costs  and  laboratory 
availability.  The  notice  also  addresses 
EPA's  intentions  about  any  changes  to 
the  MVSL  requirements  in  the  various 
test  rules  and  provides  an  opportunity 
for  public  comment.  If.  after  this 
proposed  rule  is  finalized  and  if  after 
lower  tier  mutagenicity  testing  of  TBP, 
EPA  concludes  that  the  MVSL  is 
appropriate  for  TBP,  EPA  will  amend 
this  rule  to  include  the  MVSL 
requirements  with  any  appropriate 
modifications. 

Should  the  gene  mutation  in  somatic 
cells  test  prove  negative,  no  further 
gene-mutation  tests  will  be  required.  If 
the  sex-linked  recessive  lethal  test  is 
negative,  no  further  gene-mutation  test 
will  be  required  of  TBP. 

If  the  results  of  the  in  vitro 
mammalian  cytogenetics  test  are 
negative,  an  in  vivo  mammalian  bone 
marrow  cytogenetics,  chromosomal 
analysis  test  will  be  required.  Unless  the 
results  of  the  in  vivo  test  are  negative,  a 
rodent  dominant  lethal  test  will  be 
required.  A  positive  result  in  the  rodent 
dominant  lethal  test  will  trigger  the 
requirement  that  a  heritable 
translocation  test  be  conducted.  Should 
the  in  vivo  mammalian  cytogenetics  test 
results  prove  negative,  no  further 
chromosomal  effects  testing  will  be 
required.  If  the  dominant  lethal  test  is 
negative,  no  further  chromosomal  effects 
testing  will  be  required  for  TBP. 

Under  this  final  rule,  if  the  result  of 
the  second-tier  rodent  dominant  lethal 
test  is  positive,  EPA  will  hold  a  public 
program  review  before  industry  will  be 


required  to  initiate  the  third-tier 
heritable  translocation  test.  The  public 
will  participate  in  this  program  review 
either  by  submitting  written  comments 
or  commenting  during  a  public  meeting. 
A  request  for  public  comment  or 
notification  of  public  meeting  will  be 
published  in  the  Federal  Re^ster. 
Should  EPA  determine,  from  the 
available  weight  of  evidence,  that 
proceeding  to  Lhe  heritable  translocation 
test  is  no  longer  warranted,  EPA  will 
propose  to  repeal  this  testing 
requirement  and.  after  public  comment, 
issue  a  final  amendment  to  rescind  this 
requirement.  EPA  will  notify  tiie  test 
sponsors  by  certified  letter  or  Federal 
Register  notice,  following  the  public 
program  review  of  all  the  then-existing 
data  for  TBP,  if  the  heritable 
translocation  test  must  be  performed. 
EPA  will  also  conduct  internal  program 
reviews  of  the  reports  of  the  gene 
mutations  in  somatic  cells  in  culture 
assay,  the  in  vitro  mammalian  bone 
marrow  cytogenetics  test,  and  the  in 
vivo  mammalian  bone  marrow 
cytogenetics  test  and  other  available 
mutagenicity  data  to  evaluate  whether 
the  sex-linked  recessive  lethal  and  the 
rodent  dominant  lethal  tests  have  been 
triggered. 

For  a  more  detailed  discussion  of 
mutagenicity  tiered  testing  and  public 
program  review  procedures,  see  EPA's 
final  test  rule  for  the  C9  aromatic 
hydrocarbon  fraction  published  in  the 
Federal  Register  of  May  17, 1985  (50  FR 
20662). 

To  assess  the  oncogenic  effects  of 
TBP,  EPA  is  requiring  that  testing  be 
conducted  according  to  §  798.3300  in 
Sprague-Dawley  rats  and  in  mice  via  the 
oral  route  of  administration. 

To  assess  the  dermal  sensitization 
effects  of  TBP,  EPA  is  requiring  that 
testing  be  conducted  according  to 
§  798.4100. 

To  compare  the  oral  route  of 
administration  of  TBP  in  S  798.3300  and 
the  dermal  route,  in  §  798.4100  which  is 
thought  to  be  a  primary  route  of -human 
exposure,  EPA  is  requiring  an  oral/ 
dermal  pharmacokinetic  test  with  TBP 
to  examine  absorption,  distribution, 
metabolism,  and  excretion.  EPA  is 
requiring  that  testing  be  conducted 
according  to  §  798.7485.  The  decision  to 
require  most  testing  of  TBP  by  the  oral 
route  is  based  on  the  results  of  dermal 
irritation  tests  showing  TBP  effects  to 
range  from  irritating  to  corrosive  (Unit 
II.F.l.  of  preamble  to  proposed  rule). 
Moreover,  dermal  application  of  the 
corrosive  TBP  could  stress  the  test 
animals,  which  may  distort  test  results. 
TBP  is  well  tolerated  by  the  oral  route 
(Unit  II.F.  of  preamble  to  proposed  rule). 
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EPA  is  not  requiring  the  renal  effects 
test  recommended  by  the  ITC  Acute 
and  subacute  oral  studies  by  Mitomo  et 
al.  (Ref.  16)  showed  kidney  tubule 
damage  in  rats  and  mice.  However,  two 
oral  subdironic  rats  studies  of  90  days 
and  128  days  showed  no  kidney  damage 
even  at  dosages  higher  than  the  Mitomo 
studies  (Refs.  17  and  18).  EPA  believes 
that  there  are  adequate  data  available 
to  assess  the  effects  of  TBP  on  kidney 
tubules. 

2.  Environmental  effects,  EPA  is 
requiring  the  following  enviromnental 


effects  testing  to  determine  the  toxicity 
of  TBP  to  an  alga,  a  fish,  and  aquatic 
invertebrates:  (1)  Selenastrum 
capricomutum,  in  accordance  with 
S  797.1050  as  modified  in 
S  799.43eo(d)(l)(i)(B):  (2)  rainbow  trout 
in  accordance  with  S  797.1400,  as 
modified  in  §  799.4360(d)(2)(i](B):  (3) 
daphnids  in  accordance  with  S  797.1300, 
and  as  modified  in  S  799.4360(d)(3)i](B); 
and  (4)  gammarids  in  accordance  with 
S  795.120,  as  modified  in 
S  7g9.4360(d)(4)(i)(B).  Only  one  test 
species,  rainbow  trout,  is  required  for 


the  fish  acute  toxicity  test  because  an 
acute  test  for  the  fathead  minnow  is 
available  and  adequate  in  combination 
with  the  testing  required  for  the  rainbow 
trout  for  purposes  of  assessing  the  acute 
toxicity  of  TBP  of  fish  (see  Unit  II.G.). 
All  the  acute  aquatic  toxicity  data  fiom 
these  tests  will  be  used  to  determine 
whether  chronic  aquatic  testing  is 
necessary  according  to  the  testing 
scheme  presented  in  the  following 
figure: 

BILUNa  CODE  SSSO-M-M 
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Figure— DECISION  LOGIC  FOR  DEVELOPING 
ENVIRONMENTAL  EFFECTS  DATA 
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EPA  believes  that,  for  chemicals  with 
substantial  production  and  ubiquitous 
environmental  distribution,  reliable  data 
should  be  developed  to  assess  their 
toxicity  and  persistence.  EPA  also 
believes  thaC  for  widely  distributed 
chemicals  such  as  TBP,  hazard-based 
decision  criteria  should  be  applied  to  the 
data  to  determine  the  need  to  conduct 
further  testing  (see  Figure].  EPA  believes 
it  is  inappropriate  to  use  integrated 
decision  criteria  (i.e.,  criteria  based  on 
predicted  environmental  concentrations] 
for  these  chemicals  because  the 
widespread  occurrence  of  these 
chemicals  may  make  it  very  difficult  to 
calculate  reliable  predicted 
environmental  concentrations. 

Therefore,  if  any  of  the  results  of 
acute  aquatic  toxicity  tests  satisfy  the 
criteria  specified  in  Uie  Figure,  the 
following  chronic  tests  shall  be 
conducted:  (1)  The  invertebrate  Daphnia 
lifeK:ycle  test  in  accordance  with 
S  797.1330,  as  modified  in 
i  799.4360(d](5)(i](B);  (2]  eariy-life  stage 
toxicity  to  fish  using  the  fish  with  the 
lower  LCSO  value  in  accordance  with 
§  797.1600.  as  modified  in 
i  7gg.4360(d](e)(i](B):  and  (3)  a  benthic 
sediment  invertebrate  bioassay  with  the 
midge,  Chimnomous  tentana  (if  TBFs 
measured  log  Koc  satisifies  the  log  Koc 
criterion  in  Figure],  using  three  different 
TBP — containing  clean,  freshwater 
sediments  having  low,  medium,  and  high 
organic  carbon  content,  using  the 
benthic  sediment  bioassay  method  by 
Adams  et  al.  (Ref.  16]  as  specified  in 
S  7g9.4360(d)(7)(i](B].  This  incorporation 
by  reference  is  approved  by  the  Director 
of  the  Federal  Register.  The  log  Koc 
criterion  is  TBP-specific. 

3.  Chemical  fate.  EPA  is  requiring 
measuring  the  vapor  pressiue  of  TBP  at 
25*  C  in  accordance  with  9  796.1950, 
measuring  the  sediment  and  soil 
adsorption  isotherm  and  calculating  log 
Koc  in  accordance  with  §  796.2750  (EPA 
will  provide  two  soil  and  two  sediment 
samples),  and  measuring  the  hydrolysis 
rate  in  accordance  with  S  796.3500. 

C.  Test  Substance 

EPA  is  requiring  that  TBP  of  at  least 
99  percent  purity  shall  be  used  as  the 
test  substance.  TBP  of  such  purity  is 
commercially  available. 

D.  Persons  Required  to  Test 

Section  4(b](3)(B]  specifies  that  the 
activities  for  which  Q>A  makes  section 
4(a)  findings  (manufacture,  proceeding, 
distribution  in  commerce,  use,  and/or 
disposal]  determine  who  bears  the 
responsibility  for  testing  a  chemical. 
Manufacturers  and  persons  who  intend 
to  manufacture  the  chemical  are 
required  to  test  if  the  findings  are  based 


on  manufacturing  ('Manufacture"  is 
defined  in  section  3(7]  of  TSCA  to 
include  "import"],  processors  and 
persons  who  intend  to  process  the 
chemical  are  requirtd  to  test  if  the 
findings  are  based  on  processing. 
Manufacturers  and  processors  and 
persons  who  intend  to  manufacture  and 
process  the  chemical  are  required  to  test 
if  the  exposures  giving  rise  to  the 
potential  risk  occur  during  distribution 
in  commerce,  use,  or  disposal  of  the 
chemical. 

Because  EPA  has  found  that  there  are 
insufficient  data  and  experience  to 
reasonably  determire  or  predict  the 
effects  resulting  from  manufacturing, 
processing,  distribution,  use  and 
disposal  of  TBP,  EPA  is  requiring  that 
persons  who  manufacture  or  process,  or 
who  intend  to  manufacture  to  process 
TBP,  other  than  as  an  impurity,  at  any 
time  from  the  effective  date  of  the  final 
test  rule  to  the  end  of  the  reimbursement 
period  are  subject  to  the  testing 
requirements  contained  in  this  final  rule. 
The  end  of  the  reimbursement  period 
will  be  5  years  after  the  last  final  report 
is  submitted  or  an  amount  of  time  equal 
to  that  which  was  required  to  develop 
data,  whichever  is  later. 

Because  TSCA  contains  provisions  to 
avoid  duplicative  testing,  not  every 
person  subject  to  this  rule  must 
individually  conduct  lasting.  Section 
4(b)(3)(A)  of  TSCA  provides  that  EPA 
may  permit  two  or  more  manufacturers 
or  processors  who  are  subject  to  the  rule 
to  designate  one  such  person  or  a 
qualified  third  person  to  cor>duct  the  test 
and  submit  data  on  their  behalf.  Section 
4(c)  provides  that  any  persons  required 
to  test  may  apply  to  EPA  for  an 
exemption  from  the  requirement.  EPA 
promulgated  procedures  for  applying  for 
TSCA  section  4(c)  exemr>tions  in  40  CFR 
part  790. 

Manufacturers  (ipcludii.^  importers] 
subject  to  this  rule  are  require » to 
submit  either  a  letter  of  intsrt  'o 
perform  testing  or  an  exenption 
application  within  30  days  after  the 
effective  date  of  the  final  test  rule  or  if 
manufacture  commences  30  days  after 
the  effective  date  of  the  rule  but  before 
the  end  of  the  reimbursement  period,  by 
the  date  manufacture  begins.  T'  i 
required  procedures  for  submitting  such 
letters  and  applications  are  described  in 
40  CFR  part  790.  Although  EPA  has  not 
identified  any  individuals  who 
manufacture  TBP  as  a  byproduct,  siirh 
persons  will  be  subject  to  the 
requirements  of  this  test  rule. 

Processors  rule  to  this  subject,  unless 
they  are  also  manufacturers,  will  rot  be 
required  to  submit  letters  of  intent  or 
exemption  applications,  or  to  conduct 
testing,  unless  manufacturers  fail  to 


submit  notices  of  intent  to  test  or  later 
fail  to  sponsor  the  required  tests.  EPA 
expects  that  the  manufacturers  will  pass 
an  appropriate  portion  of  the  costs  of 
testing  on  to  processors  through  the 
pricing  of  their  products  or  other 
reimbursement  mechanisms.  If 
manufacturers  perform  all  the  required 
tests,  processors  will  be  granted 
exemptions  automatically.  If 
manufactiu^rs  fail  to  submit  notices  of 
intent  to  test  or  fail  to  monsor  all  the 
required  tests,  EPA  will  publish  a 
separate  notice  in  the  Pcideral  Register 
to  notify  processors  to  respond;  this 
procedure  is  described  in  40  CFR  part 
790. 

EPA  is  not  requiring  the  submission  or 
equivalence  data  as  a  condition  for 
exemption  from  the  required  testing  for 
TBP.  As  noted  in  Unit  BI.C,  EPA  is 
interested  in  evaluating  the  effects 
attributable  to  TBP  and  has  specified  a 
relatively  pure  substance  for  testing. 

Manufacturers  and  processors  subject 
to  this  test  rule  must  comply  with  the 
test  rule  development  and  exemption 
procediu-es  in  40  CFR  Part  790  for  single- 
phase  rulemaking. 

E.  Enforcement  Provisions 

EPA  considers  failure  to  comply  with 
any  aspect  of  a  section  4  rule  to  be  a 
violation  of  section  15  of  TSCA.  Section 
15(1]  of  TSCA  makes  it  unlawful  for  any 
person  to  fail  or  refuse  to  comply  with 
any  rule  or  order  issued  under  section  4. 
Section  15(3)  of  TSCA  makes  it  unlawful 
for  any  person  to  fail  or  refuse  to:  (1) 
Establish  or  maintain  records,  (2)  submit 
reports,  notices,  or  other  information,  or 
(3)  permit  access  to  or  copying  of 
records  required  by  TSCA  or  any 
regulation  or  rule  issued  under  TSCA. 

Additionally,  TSCA  section  15(4) 
makes  it  unlawful  for  any  person  to  fail 
or  refuse  to  permit  entry  or  inspection  as 
required  by  TSCA  section  11.  Section  11 
applies  to  any  "establshment,  facility, 
or  other  premises  in  which  chemical 
substances  or  mixtures  are 
manufactured,  processed,  stored,  or  held 
before  or  after  their  distribution  in 
commerce*  *  *"  EPA  considers  a 
testing  facility  to  be  a  place  where  the 
chemical  is  held  or  stared  and, 
therefore,  subject  to  inspection. 
Laboratory  inspections  and  data  audits 
will  be  conducted  periodically  in 
accordance  with  the  authority  and 
procedures  outlined  in  TSCA  section  11 
by  designated  representatives  of  EPA 
for  the  purpose  of  determining 
compliance  with  the  final  rule  for  TBP. 
These  inspections  may  be  conducted  for 
purposes  whidi  include  verification  that 
testing  has  begun,  schedules  are  being 
met,  and  reports  accurately  reflect  the 
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underlying  raw  data,  interpretations. 
and  evaluations,  and  to  determine 
compliance  with  TSCA  GLP  standards 
and  the  test  standards  established  in 
this  rule. 

EPA's  authority  to  inspect  a  testing 
facility  also  derives  fiiom  section  4(b)(1) 
of  TSCA  which  directs  EPA  to 
promulgate  standards  for  the 
development  of  test  data.  These 
standards  are  defined  in  section  3{12)(B) 
of  TSCA  to  include  those  requirements 
necessary  to  assure  that  data  developed 
under  testing  rules  are  reliable  and 
adequate,  snd  to  include  such  other 
requirements  as  are  necessary  to 
provide  such  assurance.  EPA  maintains 
that  laboratory  inspections  are 
neces.sary  to  provide  this  assurance 

Violators  of  TSCA  are  subject  to 
criminai  and  civil  liability.  Persons  who 
submit  materially  misleading  or  false 
information  in  connectioa  with  the 
requirement  of  any  provision  of  this  rule 
may  be  subject  to  penalties  which  may 
be  calculated  as  if  they  never  submitted 
their  data.  Under  Ate  penalty  provisions 
of  section  16  of  TSCA  any  person  who 
violates  section  15  of  TSCA  could  be 
subject  to  a  civil  penalty  of  up  to  $25,000 
for  each  violation  with  each  day  of 
operation  in  violation  constituting  s 
separate  violation.  This  provision  would 
be  applicable  primarily  to 
manufacturers  that  fail  to  submit  a  letter 
of  intent  or  an  exemption  request  and 
that  continue  manufacturing  after  the 
deadlines  for  such  submissions.  This 
provision  would  also  apply  to 
processors  that  fail  to  submit  a  letter  of 
intent  or  an  exemption  application  and 
continue  processing  after  EPA  has 
notified  them  of  their  obligation  to 
submit  such  docnments  (see  40  CFR 
790.28(b)).  Knowing  or  willful  violations 
could  lead  to  the  imposition  of  criminal 
penalties  of  up  to  $25,000  fur  each  day  of 
violation,  imprisonment  for  up  to  1  year, 
or  both.  In  determining  the  amount  of 
penalty,  EPA  will  take  into  account  the 
seriousness  of  the  violation  and  the 
degree  of  culpability  of  the  violator  as 
well  as  the  other  factors  listed  in  TSCA 
section  16.  Other  remedies  are  available 
to  EPA  under  section  17  of  TSCA  such 
as  seeking  an  injunction  to  restrain 
violations  of  TSCA  section  4. 

Individuals  as  well  as  corporations 
could  be  subject  to  enforcement  actions. 
Sections  IS  and  16  of  TSCA  apply  to 
"any  person"  who  violates  provisions  of 
TSCA.  EPA  may.  at  its  discretion, 
proceed  against  individuals  as  well  as 
companies  themselves.  In  particular, 
this  includes  individuals  who  report 
false  information  or  who  cause  it  to  be 
reported.  In  addition,  the  submission  of 


false,  fictitious,  or  frsuduleiit  statements 
is  a  violation  under  18  U.S£.  1001. 

IV.  Economic  Aulysb  of  Hod  Ruis 

To  assess  the  potential  economic 
impact  of  this  final  rale.  EPA  has 
prepared  an  economic  analysis  that 
evaluates  ^  potential  for  significant 
economic  impacts  on  the  industry  as  a 
result  of  the  required  testing.  The 
economic  analysis  ratimates  the  costs  of 
conducting  the  required  testing  and 
evaluates  the  potential  costs  i>y 
examining  four  market  characteristics  of 
■raP:  (1)  Wee  sensitivity  of  demand,  (2) 
industry  cost  charaderie^ics.  (3) 
industry  structure,  and  (4J  market 
expectations.  If  these  indications  are 
negative,  no  further  economic  analysis 
is  performed.  However,  if  the  first  level 
of  analysis  indicates  a  potential  for 
significant  economic  impact,  a  more 
comprehensi\'e  and  detailed  anafj'sis  is 
conducted  which  more  precisely 
predicts  the  magnitude  and  distribution 
of  the  expected  impact 

Total  testing  costs  for  the  testing  of 
TBP  are  estimated  to  range  from  $1.3  to 
$1.7  million.  To  predict  the  financial 
decision-making  practices  of 
manufacturing  firms,  these  costs  have 
been  annualized.  Annualized  costs  are 
compared  with  annual  revenue  as  an 
indication  of  potential  impact  The 
annualized  costs  representequivalent 
constant  costs  which  would  have  to  be 
recouped  each  year  of  the  payback 
period  to  finance  the  testing  expenditure 
in  the  first  year. 

The  annualized  test  costs  (using  a  cost 
of  capital  of  7  percent  over  a  period  of 
15  years)  range  from  $140,400  to 
$186  700.  Based  on  1986  production  of  6 
million  pounds,  the  unit  test  costs  range 
from  $0.02  to  $0.03  per  pound.  In  relation 
to  the  selling  price  of  $1.60  per  pound  for 
TBP,  these  costs  are  equivalent  to  1.46  to 
1.95  percent  of  the  price. 

Though  the  annualized  unit  costs  of 
the  tests  relative  to  the  product  price  of 
TBP  appear  to  be  high,  EPA  believes 
that  the  potential  for  adverse  economic 
impact  is  low.  This  conclusion  is  based 
on  the  following  observations; 

1.  The  demand  for  TBP  appears  to  be 
inelastic  with  respect  to  price  in  its 
largest  use,  primarily  because  of  the 
current  lack  of  viable  substitutes. 

2.  The  market  for  TBP  appears  to  be 
stable. 

Refer  to  the  economic  analysis  which 
is  contained  in  the  public  record  for  this 
rulemaking  for  a  complete  discussion  of 
test  costs  estimation  and  potential  for 
economic  hnpact  resulting  from  these 
costs. 


V.  Avdhbaity  of  Test  Fadiltlfla  aod 
PersoimaJ 

Section  4(b)(1)  of  TSCA  reqoiTes  EPA 
to  consider  "tfie  reasonably  foreseeable 
availability  of  the  facilities  and 
personnel  needed  to  perform  the  testiqg 
required  under  the  rule".  Therefore.  EPA 
conducted  a  study  to  assess  tlie 
availability  of  test  facilities  and 
personnel  to  handle  the  additional 
demand  for  testing  services  created  by 
this  section  4  test  rule  (Ref.  19).  Copies 
of  the  study,  Chemical  Testing  Indostry: 
Profile  of  Toxicoiogical  Testii^  can  be 
obtained  through  the  National  Technical 
Information  Service  (VTIS).  5265  Port 
Royal  Road.  Sprin^eld.  VA  22161  (PB- 
82-140773).  On  the  basis  of  this  study, 
EPA  believes  that  there  will  be 
available  test  facilities  and  personnel  to 
perfonn  the  testing  specified  in  this  rule. 

EPA  has  reviewed  the  availability  of 
contract  laboratory  facilities  to  coiwluct 
the  required  neurotoxicity  tests  (Ref.  20) 
and  believes  that  facilities  will  be 
available  for  die  tests.  The  labcMtttoiy 
review  indicates  that  few  laboratories 
are  currently  conducting  these  tests 
according  to  the  TSCA  test  guidelines 
and  TSCA  CLP  Standards.  However,  the 
barriers  faced  by  testing  laboratories  to 
conduct  these  tests  are  not  formidable. 
Laboratories  will  have  to  invest  in 
testing  equipment  and  personnel 
training  but  EPA  believes  that  these 
investments  will  be  recovered  as  the 
neurotoxicity  testing  program  under 
TSCA  section  4  continues.  EPA's 
expectations  of  laboratory  availability 
were  borne  out  under  the  testing 
requirements  of  the  C9  aromatic 
hydrocarbon  fraction  lest  rule  (50  FR 
20675;  May  17, 1965).  Pursuant  to  that 
rule,  manufacturers  were  able  to 
contract  with  a  laboratory  to  conduct 
the  testing  according  to  TSCA  test 
guidelines  and  TSCA  GLP  Standards. 

\1.  Rulemaking  Record 

EPA  has  estabhshed  a  record  for  this 
rulemaking  (Docket  NamberOPTS- 
42100B).  This  record  contains  Ae  basic 
information  considered  by  EPA  in 
developing  this  proposal  and 
appropriate  Federal  Register  notices. 

This  record  includes: 

A.  Supporting  Documentation 

(1)  Fadflcal  Ragislar  notices  pertaining  to 
tills  nile  consisting  of: 

(a)  Notice  containing  4ie  TTCt  intent  to 
designate  TBP  to  the  Priority  list  (51  PR 
18366;  May  19. 198B),  and  the  designatioD  of 
TBP  to  the  Priority  U«t  (51  FR  41S17: 
November  14, 1988). 

(b)  Rules  requiring  TSCA  section  8(a]  and 
8(d)  reporting  on  TSP  (51  FR  18323:  May  19. 
1986). 
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(c)  T8CA  test  guideUnM  dted  as  test 
•tandards  for  this  rule. 

(2)  Economic  Impact  Analysis  of  Proposed 
Tmt  Rule  for  Tributyl  Phosphate. 

(3)  Communicationa  consisting  ok  (a) 
Written  public  comments  and  letters. 

(b)  Contact  reports  of  telephone 
conversations. 

(c)  Meeting  summaries. 

(4)  Reports — gublished  and  unpublished 
factual  materiaU. 
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ConHdential  Bushiess  Information 
(CBI),  while  part  of  the  record,  is  not 
available  for  public  review.  A  public 
version  of  the  record,  from  which  CBI 
has  been  deleted,  ii  available  for 
inspection  in  the  OPTS  Reading  Room 
G-004.  ME  Mall.  401  M  Street,  SW., 
Washington.  DC,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday  except  legal 
holidays. 

Vn.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  EPA  has  determined  that  this 
test  rule  is  not  major  because  it  does  not 
meet  any  of  the  criteria  set  forth  in 
section  1(b)  of  the  Order  i.e.,  it  will  not 
have  an  annual  effiect  on  the  economy  of 
at  least  $100  million,  will  not  cause  a 
major  increase  in  oosts  or  prices,  and 
will  not  have  a  significant  adverse  effect 
on  competition  or  the  ability  of  U.S. 
enterprise  to  compete  with  foreign 
enterprises. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  ts  required  by 
Executive  Order  12291.  Any  written 
comments  from  OMB  to  EPA,  and  any 


EPA  responses  to  those  comments,  are 
included  in  the  rulemaking  record. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq..  Pub.  L  96-354, 
September  19. 1980).  EPA  is  certifying 
that  this  test  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses  because:  (1} 
They  are  not  likely  to  perform  testing 
themselves,  or  to  participate  in  the 
organization  of  the  testing  effort;  (2)  they 
will  experience  only  very  minor  costs,  if 
any,  in  securing  exemption  from  testing 
requirements;  and  (3)  they  are  unlikely     , 
to  be  affected  by  reimbursement 
requirements. 

C  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3502  et  seq.  and  have 
been  assigned  OMB  control  niunber 
2070-0033. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  486  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and' 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  795  and 
799 

Chemicals,  Environmental  protection. 
Hazardous  substances^  Testing, 
Laboratories,  Recordkeeping  and 
reporting  requirements.  Incorporation  by 
reference. 

Dated:  August  3. 1989. 
Victor  J.  Kimm, 

Acting  Assistant  Administrator  for  Pesticides 
and  Toxic  Substances. 

Therefore,  40  CFR  Chapter  I. 
Subchapter  R  is  amended  as  follows: 

PART  795-[  AMENDED] 

1.  In  part  795: 

a.  The  authority  citation  continues  to 
read  as  follows: 
Authority:  15  U.&C.  2603. 
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b.  Sactfon  706.228  is  added  to  subpart 
D.  to  read  as  CoUowk 

§7951220  Oral/darmUphannaeoklMliea. 

(a)  Purpose.  Hie  purpose  of  these 
studies  are  to:  (1)  Aacertain  whether  the 
phaimacokinetics  and  metabolism  of  a 
chemical  substaiio<^  or  mixture  {"test 
substaoce"]  are  similar  after  oral  and 
dermal  adrainistratioa. 

(2)  Determine  bioavailability  of  a  lest 
substance  after  oral  and  dermal 
administration. 

(3]  Examine  the  effects  of  repeated 
dosing  on  the  pharmacokinetics  and 
metabolism  of  the  test  substance. 

(b)  Definitions.  (l5"Bioavailability" 
refers  to  the  rate  and  relative  amount  of 
administered  test  substance  which 
reaches  the  systemic  circulation. 

(2)  "Metabolism"  means  the  study  of 
the  sum  of  the  processes  by  which  a 
particular  substance  is  handled  in  the 
body  and  includes  absoiption,  tissue 
distribution,  biotransformation,  and 
excretion. 

(3)  "Percent  absorption"  means  100 
times  the  ratio  between  total  excretion 
of  radioactivity  folltrwing  oral  or  dermal 
administration  and  total  excretion 
following  intravenous  administration  of 
test  substance. 

(4)  "Ptarmacoldnetics"  means  the 
study  of  the  rates  of  absorption,  tissue 
distribution,  biotransformation,  and 
excretion. 

(c)  Test  procedures— {I)  Animal 
selection— \}\  Species.  TTie  rat  shall  be 
used  for  pharmacokinetics  testing 
because  it  has  been  used  extensively  for 
metaboUc  and  toxicological  studies.  For 
dermal  bioavailability  studies,  the  rat 
and  the  mini-pig  shall  be  used. 

(ii)  Test  animals.  For 
pharmacokinetics  testing  and  dermal 
studies,  adult  male  and  female  Sprague- 
Dawley  rats,  7  to  9  weeks  of  age,  shall 
be  used.  For  dermal  studies,  young  adult 
mini-pigs  shaD  also  be  used,  llie 
animals  should  be  purchased  from  a 
reputable  dealer  and  shall  be  identified 
upon  arrival  at  the  testing  laboratory. 
The  animals  shall  be  selected  at  random 
for  the  test  groups  and  any  animal 
showing  signs  of  ill  health  shall  not  be 
used.  In  all  studies,  unless  otherwise 
specified,  each  t«38t  group  shall  contain 
at  least  4  animals  of  each  sex  for  a  total 
of  at  least  8  animals. 

(iii)  Animal  care.  (A)  The  animals 
shall  be  housed  in  environmentally 
controlled  rooms  with  at  least  10  air 
changes  per  hour.  The  rooms  shall  be 
maintained  at  a  temperature  of  24  ±  2 
°C  and  humidity  of  50  ±  20  percent  with 
a  12-hour  light/dark  cycle  per  day.  The 
animals  shall  be  kept  in  a  quarantine 
facility  for  at  least  7  days  prior  to  use 
and  shall  be  acclimated  to  the 


expertmental  enviioinnent  Cor  a 
minimum  of  48  hours  prior  to 
administratton  of  tfie  test  subetanoe. 

(B)  During  the  acdhnatization  p«iod, 
the  aniraaU  shall  be  housed  in  suitable 
cages.  All  animals  shall  be  provided 
with  certified  feed  and  tap  water  ad 
libitum.  The  mini-pig  diet  shall  be 
supplemented  with  adequate  amounts  of 
ascorbic  acid  in  the  drinldng  water. 

(2)  Administration  of  test  substaiwe — 
(i)  Test  substance.  The  use  of  a 
radioactive  test  substance  is  required 
for  all  studies.  Ideally,  the  purity, 
radioactive  and  nonradioactive,  is 
greater  than  99  percent  The  radioactive 
and  nonradioactive  test  substances  shall 
be  chromatographed  separately  and 
together  to  establish  purity  and  identity. 
If  the  purity  is  less  than  99  percent  or  if 
the  chromatograms  differ  significantly. 
EPA  should  be  consulted. 

(ii)  Dosage  and  treatment — (A] 
Intravenous,  The  low  dose  of  test 
substance,  in  an  appropriate  vehicle, 
shall  be  administered  intravenously  to 
groups  of  rats  and  mini-pigs  of  each  sex. 
If  feasible,  the  same  low  dose  should  be 
used  for  intravenous,  oral,  and  dermal 
studies. 

(B)  Oral.  Two  doses  of  text  substance 
shall  be  used  in  the  oral  study,  a  low 
dose  and  a  high  dose.  The  hi^  dose 
should  ideally  induce  some  overt 
toxicity,  such  as  weight  loss.  The  low 
dose  should  correspond  to  a  no- 
observed  effect  level.  The  oral  dosing 
shall  be  accomplished  by  gavage  or  by 
administering  die  encapsuJated  test 
substance.  If  feasible,  die  same  hi^  and 
low  doses  should  be  used  for  oral  and 
dermal  studies. 

[Q  Dermal.  [1]  Dermal  treatment.  For 
dermal  treatment,  two  doses, 
comparable  to  the  low  and  high  oral 
doses,  shall  be  dissolved  in  a  suitable 
vehicle  and  applied  in  volumes 
adequate  to  deliver  comparable  doses. 
The  backs  of  the  animals  should  be 
lightly  shaved  with  an  electric  clipper  24 
hours  before  treatment.  The  test 
substance  shall  be  applied  to  the  intact 
shaven  skin  (approximately  2  cm"  for 
rats,  5  cm*  for  mini-pigs).  Tbe  dosed 
areas  shall  be  protected  with  a  suitable 
porous  covering  which  is  secured  in 
place,  and  the  animals  shall  be  housed 
separately. 

[2]  Washing  efficacy  study.  Before 
initiation  of  the  dermal  absorption 
studies,  an  initial  washing  efficacy 
experiment  shall  be  conducted  to  assess 
the  removal  of  the  applied  low  dose  of 
the  test  substance  by  washing  the 
exposed  skin  area  with  soap  and  water 
and  an  appropriate  organic  solvent.  The 
low  dose  shall  be  applied  to  4  rats  and  4 
mini-pigs  in  accordance  with  paragraph 
(c](2)(iiXCHi)  of  tius  section.  After 


application  (8  to  10  mhratet),  Ae  treated 
areas  of  2  rati  and  2  mini-pigs  shall  be 
washed  witfi  soap  and  water  and  ttie 
treated  areas  of  ttie  remaining  rats  and 
pigs  shafl  be  wariied  writh  an 
appropriate  solvent.  The  amounts  of  test 
substance  recovered  in  the  washings 
shall  be  determined  to  assess  efficacy  of 
its  removal  by  washing. 

(iiil  Dosing  and  sampling  schedule — 
(A)  Rat  studies.  After  adnrinistfation  of 
the  test  substance,  each  rat  shall  be 
placed  in  a  metabolic  unit  to  Oacilitate 
collection  of  excreta.  For  the  dermal 
studies,  excreta  from  ttie  rats  shad  also 
be  collected  during  the  0  hour  exposure 
periods.  At  die  end  of  each  collectian 
period,  the  metabolic  units  shall  be 
cleaned  to  recover  any  excreta  that 
mi^t  adhere  to  tfiem.  AD  studies, 
except  the  repeated  dosing  study,  shall 
be  terminated  at  7  days  or  after  at  least 
90  percent  of  the  radioactivity  has  been 
recovered  in  the  excreta,  wtiichever 
occurs  first 

[1]  Intravenous  study.  Group  A  shall 
be  dosed  onoe  intravenously  at  the  low 
dose  of  test  substance. 

[2]  Oral  study.  {!)  Group  B  shall  be 
dosed  once  per  os  with  the  low  dose  of 
test  substance. 

[ii]  Group  C  shall  be  dosed  once  p» 
OS  with  the  high  dose  of  test  sabetoice. 

[3]  Dermal  studies.  Unless  precluded 
by  corrosivity,  the  test  substance  shafl 
be  appUed  and  kept  on  the  skin  for  a 
minimum  of  0  hows.  At  the  time  of 
removal  of  the  porous  covering,  the 
treated  area  shall  be  washed  with  an 
appropriate  solvent  to  remove  any  test 
substance  tiiat  may  be  on  the  skin 
surface.  Both  the  covering  and  the 
washing  shall  be  assayed  to  recover 
residual  radioactivity.  At  the 
temunation  of  the  studies,  each  animal 
shall  be  sacrificed  and  the  exposed  skin 
area  removed.  An  appropriate  section  of 
the  skin  shall  be  solubilized  and 
assayed  for  radio-activity  to  ascertain  if 
the  skin  acts  as  a  reservoir  for  the  test 
substance.  Studies  on  the  dermal 
absorption  of  corrosive  test  substances 
should  be  discussed  «vith  EPA  prior  to 
initiation. 

(/)  Group  D  shall  be  dosed  once 
dermally  with  tiie  low  dose  of  test 
compound. 

[if)  Group  E  shall  be  dosed  onoe 
dermally  with  the  high  dose  of  tfie  test 
substance. 

{4]  Repeated  dosing  study.  Group  P 
shall  receive  a  series  of  single  daily  oral 
low  doses  of  nonradioactive  test 
substance  over  a  period  of  at  least  7 
days.  Twenty-four  hours  after  the  last 
nonradioactive  dose,  a  single  oral  low 
dose  of  radioactive  test  substance  shall 
be  administered.  Following  dosing  with 
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the  radioactive  substance,  the  rats  shall 
be  placed  in  individual  metabolic  units 
as  described  in  paragraph  (c)(2](iii]  of 
this  section.  The  study  shall  be 
terminated  at  7  days  after  the  last  dose, 
or  after  at  least  90  percent  of  the 
radioactivity  has  been  recovered  in  the 
excreta,  whichever  occurs  first. 

(B)  Mini-Pig  studies.  For  all  mini-pig 
studies,  the  test  groups  shall  consist  of 
four  young  adult  animals.  After 
administration  of  the  test  substance, 
each  mini-pig  shall  be  kept  in  a 
metabolic  unit  to  faciUtate  collection  of 
excreta.  At  the  end  of  each  collection 
period,  the  metabolic  units  are  to  be 
cleaned  to  recover  any  excreta  that 
might  adhere  to  them.  All  studies  shall 
be  terminated  at  7  days,  or  after  at  least 
90  percent  of  the  radio-activity  has  been 
recovered  in  the  excreta,  whichever 
occurs  first. 

(1)  Intravenous  study.  Group  G  is  to 
be  dosed  once  intravenously  at  the  low 
dose  of  the  test  substance. 

(2)  Dermal  studies.  Following  the 
experimental  guidance  described  in 
(c)(2)(iii](A)(J)  of  this  section: 

[i]  Group  H  shall  be  dosed  once 
dermally  with  the  low  dose  of  test 
substance. 

{ii\  Group  I  shall  be  dosed  once 
dermally  with  the  high  dose  of  the  test 
substance. 

(3)  Types  of  studies — (i) 
Pharmacokinetics  studies — (A)  Rat 
studies.  Groups  A  through  F  shall  be 
used  to  determine  the  kkietics  of 
absorption  of  the  test  substance.  In  the 
group  administered  the  test  substtmice 
by  intravenous  routes,  (i.e..  Group  A], 
the  concentration  of  radioactivity  in 
blood  and  excreta  shall  be  measured 
following  administration.  In  groups 
administered  the  test  substance  by  the 
oral  and  dermal  route  (i.e..  Groups  B,  C, 
D,  E  and  F),  the  concentration  of 
radioactivity  in  blood  and  excreta  shall 
be  measured  at  selected  time  intervals 
during  and  following  the  exposure 
period. 

(B)  Mini-Pig  studies.  Groups  G,  H,  and 
I  shall  be  used  to  determine  the  extent 
of  dermal  absorption  of  the  test 
substance.  The  amount  of  radioactivity 
in  excreta  shall  be  determined  at 
selected  time  intervals. 

(ii)  Metabolism  studies — Rat  studies. 
Groups  A  through  F  shall  be  used  to 
determine  the  metabolism  of  the  test 
substance.  Urine,  feces,  and  expired  air 
shall  be  collected  for  identification  and 
quantification  of  the  test  substance  and 
metabolites. 

(4)  Measurements — (i) 
Pharmacokinetics.  Four  animals  firom 
each  group  shall  be  used  for  these 
purposes. 


(A)  Rat  studies— {1]  Bioavailability. 
The  levels  of  radioactivity  shall  be 
determined  in  whole  blood,  blood 
plasma  or  blood  serum  at  15  and  30 
minutes  and  at  1,  2, 8,  24, 48,  and  96 
hours  after  initiation  of  dosing. 

[2)  Extent  of  absorption.  The  total 
quantities  of  radioactivity  shall  be 
determined  for  excerta  collected  daily 
for  7  days  or  until  at  least  90  percent  of 
the  radioactivity  has  been  recovered  in 
the  excreta. 

[3)  Excretion.  The  quantities  of 
radioactivity  eliminated  in  the  urine, 
feces,  and  expired  air  shall  be 
determined  separately  at  appropriate 
time  intervals.  The  collection  of  carbon 
dioxide  may  be  discontinued  when  less 
than  one  percent  of  the  dose  is  found  to 
be  exhaled  as  radioactive  carbon 
dioxide  in  24  hours. 

[4]  Tissue  distribution.  At  the 
termination  of  each  study,  the  quantities 
of  radioactivity  in  blood  and  in  various 
tissues,  including  bone,  brain,  fat, 
gastrointestinal  tract,  gonads,  heart, 
kidney,  liver,  lungs,  muscle,  skin,  and 
residual  carcass  of  each  animal  shall  be 
determined. 

(5)  Changes  in  pharmacokinetics. 
Results  of  pharmacokinetics 
measurements  (i.e.,  bioavailability  and 
extent  of  absorption,  tissue  distribution, 
and  excretion]  obtained  in  rats  receiving 
the  single  low  oral  dose  df  the  test 
substance  (Groups  B  and  C]  shall  be 
compared  to  the  corresponding  results 
obtained  in  rats  receiving  repeated  oral 
doses  of  the  test  substance  (Group  F]. 

(B)  Mini-Pig  studies — Extent  of 
absorption.  The  total  quantities  of 
radioactivity  shall  be  determined  for 
excreta  daily  for  7  days  or  until  at  least 
90  percent  of  the  test  substance  has 
been  excreted. 

(ii)  Metabolism.  Four  animals  from 
each  group  shall  be  used  for  these 
purposes. 

[h]  Rat  studies— {1] 
Biotransformation.  Appropriate 
quahtative  and  quantitative  methods 
shall  be  used  to  assay  urine,  feces,  and 
expired  air  collected  from  rats.  Efforts 
shall  be  made  to  identify  any  metabolite 
which  comprises  5  percent  or  more  of 
the  administered  dose  and  the  major 
radioactive  components  of  blood. 

[2)  Changes  in  biotransformation. 
Appro.priate  qualitative  and  quantitative 
assay  methodology  shall  be  used  to 
compare  the  composition  of  radioactive 
compounds  in  excreta  from  rats 
receiving  a  single  oral  dose  (Groups  B 
and  C)  with  those  in  the  excreta  from 
rats  receiving  repeated  oral  doses 
(Group  H). 

(d)  Data  and  reporting.  The  final  test 
report  shall  include  the  following: 


(1)  Presentation  of  results.  Numerical 
data  shall  be  summarized  in  tabular 
form.  Pharmacokinetic  data  shall  also  be 
presented  in  graphical  form.  Qualitative 
observations  shall  also  be  reported. 

(2)  Evaluation  of  results.  All 
quantitative  results  shall  be  evaluated 
by  an  appropriate  statistical  method. 

(3)  Reporting  results.  In  addition  to 
the  reporting  requirements  as  specified 
in  40  CFR  part  792,  the  following  specific 
information  shall  be  reported: 

(i)  Species  and  strains  of  laboratory 
animals. 

(ii)  Chemical  characterization  of  the 
test  substance,  includii^: 

(A)  For  the  radioactive  test 
substances,  information  on  the  site(s) 
and  degree  of  radiolabeling,  including 
type  of  label,  specific  activity,  chemical 
purity,  and  radiochemical  purity. 

(B)  For  the  nonradioactive  compound, 
information  on  chemical  purity. 

(C)  Results  of  chromatography, 
(iii)  A  full  description  of  the 

sensitivity,  precision,  and  accuracy  of 
all  procedures  used  to  generate  the  data. 

(iv)  Percent  of  absorption  of  test 
substance  after  oral  and  dermal 
exposures  to  rats  and  dermal  exposure 
to  mini-pigs. 

(v)  Quantity  and  percent  recovery  of 
radioactivity  in  feces,  urine,  expired  air, 
and  blood.  In  dermal  studies  on  rats  and 
mini-pigs,  include  recovery  data  for  skin, 
skin  washings,  and  residual 
radioactivity  in  the  covering  as  well  as 
results  of  the  washing  efficacy  study. 

(vi)  Tissue  distribution  reported  as 
quantity  of  radioactivity  in  blood  and  in 
various  tissues,  including  bone,  brain, 
fat,  gastrointestinal  tract,  gonads,  heart, 
kidney,  liver,  lung,  muacle,  skin  and  in 
residual  carcass  of  rats. 

(vii)  Materials  balance  developed 
from  each  study  involving  the  assay  of 
body  tissues  and  excreta. 

(viii)  Biotransformation  pathways  and 
quantities  of  test  substance  and 
metaboUtes  in  excreta  collected  after 
administering  single  high  and  low  doses 
to  rats. 

(ix)  Biotransformation  pathways  and 
quantities  of  the  test  substance  and 
metabolites  in  excreta  collected  after 
administering  repeated  low  doses  to 
rats. 

(x)  Pharmacokinetics  model(s] 
developed  from  the  experimental  data. 

PART  799— [AMENDED] 

2.  In  part  799: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  15  U.S.C.  2803,  2611,  2825. 

b.  Section  799.4360  is  added  to  subpart 
B  to  read  as  follows: 
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§799.4360   Tributyl  phosphate. 

(a)  Identification  of  test  substance.  (1) 
Tributyl  phosphate  (TBP,  CAS  No.  128- 
73-8)  shall  be  tested  in  accordance  with 
this  section. 

(2)  TBP  of  at  least  99  percent  purity 
shall  be  used  as  the  test  substance. 

(b)  Persons  required  to  submit  study 
plans,  conduct  tests,  and  submit  data. 
All  persons  who  manufactiu«  (including 
import  and  byproduct  manufacture)  or 
process  or  intend  to  manufacture  or 
process  TBP,  other  than  as  an  impurity, 
from  the  effective  date  of  the  final  rule 
to  the  end  of  the  reimbursement  period 
shall  submit  letters  of  intent  to  conduct 
testing,  submit  study  plans,  conduct 
tests,  and  submit  data,  or  submit 
exemption  applications  as  specified  in 
this  section,  subpart  A  of  this  part,  and 
part  790  of  this  chapter  for  single-phase 
rulemaking. 

(c)  Health  effects  testing— {1) 
Neurotoxicity— {i]  Required  testing. 
(A)(1)  An  acute  and  subchronic 
functional  observational  battery  shall  be 
conducted  with  TBP  in  accordance  with 
§  798.6050  of  this  chapter  except  for  the 
provisions  of  paragraphs  (d)  (5)  and  (6) 
of  §  798.6050. 

[2)  For  the  puipose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[ii]  Duration  of  testing.  For  the  acute 
testing,  the  substance  shall  be 
administered  over  a  period  not  to 
exceed  24  hours;  for  the  subchronic 
testing,  test  species  shall  be  exposed 
daily  for  at  least  90  days. 

[Hi]  Route  of  exposure.  Animals  shall 
be  exposed  to  TBP  orally. 

(B)(1)  An  acute  and  subchronic  motor 
activity  test  shall  be  conducted  with 
TBP  in  accordance  with  S  798.6200  of 
this  chapter  except  for  the  provisions  of 
paragraphs  (d)  (5)  and  (6)  of  S  798.6200. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 

[ii]  Duration  of  testing.  For  the  acute 
testing,  the  substance  shall  be 
administered  over  a  period  not  to 
exceed  24  hours;  for  the  subchronic 
testing,  test  species  shall  be  exposed 
daily  for  at  least  90  days. 

[iii]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

(C)(1)  A  neuropathology  test  shall  be 
conducted  with  TBP  in  accordance  with 
S  798.6400  of  this  chapter  except  for  the 
provision  of  paragraphs  (d)(l)(i)  (5)  and 
(6)  of  S  798.6400. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(/)  Animal  selection.  Testing  shall  be 
performed  in  laboratory  rats. 


(iV)  Duration  of  testing.  Animals  shall 
be  exposed  for  at  least  a  90-day  period. 

[iii]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

[ii]  Reporting  requirements— {A]  The 
neurotoxicity  tests  required  under 
paragraph  (c)(l){i)  (A),  (B),  and  [C\  of 
this  section  shall  be  completed  and  final 
reports  submitted  to  EPA  within  18 
months  of  the  effective  date  of  the  final 
rule. 

(B)  An  interim  progress  report  for 
these  neurotoxicity  tests  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(2)  Developmental  toxicity— [i] 
Required  testing.  (A)  A  developmental 
toxicity  study  shall  be  conducted  with 
TBP  in  accordance  with  S  798.4900  of 
this  chapter,  except  for  the  provisions  of 
paragraph  (e)(5)  of  §  798.4900. 

(B)  for  the  purpose  of  this  section,  the 
following  provision  also  applies: 

(1)  Route  of  administration.  The 
animals  shall  be  exposed  to  TBP  by 
gavage. 

[2]  [Reserved] 

(ii)  Reporting  requirements.  (A)  The 
developmental  toxicity  study  required 
under  paragraph  (c)(2)  of  this  section 
shall  be  completed  and  a  final  report 
submitted  to  EPA  within  12  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
effective  date  of  the  final  rule. 

(3)  Reproductive  and  fertility— [i] 
Required  testing.  (A)  A  reproduction 
and  fertility  study  shall  be  conducted 
with  TBP  in  accordance  with  9  798.4700 
of  this  chapter,  except  for  the  provisions 
of  paragraph  (c)(5)(i)(A)  of  $  798.4700. 

(B)  for  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(1)  Route  of  administration.  Animals 
should  be  exposed  to  TBP  by  gavage. 

[2]  [Reserved] 

(ii)  Reporting  requirements.  (A)  The 
reproduction  and  fertility  effects  study 
required  under  paragraph  (c)(3)  of  this 
section  shall  be  completed  and  a  final 
report  submitted  to  EPA  within  29 
months  of  the  effective  date  of  the  final 
rule. 

(B)  Interim  program  reports  shall  be 
submitted  to  EPA  at  6  month  intervals, 
beginning  6  months  after  the  effective 
date  of  the  final  rule,  until  the  final 
report  is  submitted  to  EPA. 

(4)  Mutagenic  effects— Gene 
mutation — (i)  Required  testing.  (A)  A 
detection  of  gene  mutation  in  somatic 
cells  in  culture  test  shall  be  conducted 
with  TBP  in  accordance  with  S  798.5300 
of  this  chapter. 

(B)(1)  If  TBP  produces  a  positive  result 
in  the  assay  conducted  pursuant  to 
paragraph  (c)(4)(i)(A)  of  this  section,  a 
sex-linked  recessive  lethal  test  in 


Drosophila  melanogastet  shall  be 
conducted  with  TBP  in  accordance  with 
S  798.5275  of  this  chapter,  except  for  die 
provisions  of  paragraph  (d}[S)(iii}  of 
{798.5275. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

[ii]  [Reserved] 

[Hi]  Reporting  requirements.  [A]  The 
somatic  cells  in  culture  assay  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  10  months  after  the 
effective  date  of  the  final  rule.  If 
required,  the  Drosophila  sex-linked 
recessive  lethal  assay  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  22  months  after  the 
effective  date  of  the  final  rule. 

[E]  Interim  progress  reports  shall  be 
submitted  to  EPA  at  6  month  intervals 
beginning  6  months  after  initiation  of  the 
sex-linked  recessive  lethal  test  in 
Drosophila  until  the  appHcable  final 
reports  are  submitted  to  EPA 

(5)  Mutagenic  effects— Chromosomal 
aberration — (i)  Required  testing.  (A)  An 
in  vitro  mammalian  cytogenetics  test 
shall  be  conducted  with  TBP  in 
accordance  with  S  798.5375  of  this 
chapter. 

(B)(1)  If  TBP  produces  a  negative 
result  in  the  in  vitro  cytogenetics  test 
conducted  pursuant  to  paragraph 
(c](5](i](A)  of  this  section,  an  in  vivo 
mammalian  bone  marrow  cytogenetics 
test  shall  be  conducted  with  TK>  in 
accordance  with  9  798.5385  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d](5)(iii]  of  9  798.5385. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  to  TBP  orally. 

[ii]  [Reserved] 

(C)(1)  If  TBP  produces  a  positive 
result  in  either  the  in  vitro  or  the  in  vivo 
cytogenetics  test  conducted  pursuant  to 
paragraphs  (c)(5)(i)  (A)  and  (B)  of  this 
section,  a  rodent  dominant-lethal  assay 
shall  be  conducted  with  TBP  in 
accordance  with  9  798.5450  of  this 
chapter,  except  for  the  provisions  of 
paragraph  (d)(5)(iii)  of  9  798.5450. 

[2]  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[i]  Route  of  administration.  Animals 
shall  be  exposed  orally  to  TBP. 

[ii]  [Reserved] 

(D](l]  A  rodent  heritable  translocation 
assay  shall  be  conducted  with  TBP  if  the 
dominant-letlial  assay  conducted  for 
TBP  pursuant  to  paragraph  (c)(5](i)(C)  of 
this  section  produces  a  positive  result, 
and  if,  after  a  public  program  review, 
EPA  issues  a  Federal  Register  notice  or 
sends  a  certified  letter  to  the  test 
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sponsor  wpadSyiag  that  dwiesttog  shall 
be  initiated.  lUs  test  shall  be  oondocted 
in  acGordanoe  with  I  TSasWO  of  this 
chaptar  except  for  the  provisions  of 
paragraph  (dKSHUi)  of  §  798.5480. 

(2)  For  the  puipose  of  this  section,  die 
following  provisions  also  apply: 

(/)  Routa  of  aibninigtraUon.  Animals 
shall  be  exposed  to  TBP  orally. 

(;7)  [Reaerved\ 

(ii)  RBpoiiiag  nguireawntB.  (AXi)  The 
in  vitro  mammalian  cytogenetics  test 
shall  be  completed  and  tibe  final  report 
submitted  to  EPA  within  10  months  after 
the  effective  date  of  the  final  rule. 

[2)  If  required,  the  in  vivo  mammalian 
bone-marrow  cytogenetics  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  24  months  after  die 
effective  date  of  the  final  rule. 

(J)  If  required,  the  dominant  ledial 
assay  shall  be  completed  and  the  final 
report  submitted  to  EPA  widiin  36 
months  after  the  effective  date  of  the 
final  rule. 

[4]  If  required,  the  heritable 
tranaloostion  assay  shall  be  completed 
and  d»  final  report  submitted  to  EPA 
within  25  mondu  after  the  data  of  EPA's 
notification  of  the  test  sponsor  under 
paragraph  (c)(SMiXp)  oi  Uiis  section  diet 
testing  shall  be  initiated. 

(B)  Interim  process  reports  shall  be 
submitted  to  EPA  at  6  month  intervals 
beginning  A  months  after  initiation  of  the 
rodent  dominant  lethal  assay  and  the 
rodent  heritable  translocatioa  assay 
respectively,  if  required,  until  the 
applicable  final  reports  are  submitted  to 
EPA 

(6)  Onoogeiudty—li)  Required  testing. 
[A]  An  oocogenidty  test  shall  be 
conducted  widi  TBP  in  accordance  widi 
8  796.3300  of  this  chapter  except  for  the 
provisions  of  parsgrsphs  (b)  (iKi)  and 
(6)(i)  of  9  798.3300. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

(1)  Animal  $election.  TBP  shall  be 
tested  in  ^irague-Dawley  rats  and  in 
mice. 

[2\  Route  ofadminietratioa.  Animals 
shall  be  ejqmsed  to  TBP  orally. 

(ii)  Repotting  requirements.  [A]  The 
oncogenicity  test  required  under 
paragraph  (c](6)  of  this  section  shall  be 
completed  and  a  final  report  submitted 
to  EPA  widiin  53  moodis  of  die  effective 
date  of  the  final  rule. 

(B]  Interim  progress  reporta  shall  be 
submitted  to  EPA  at  6  month  intervals 
beginning  6  months  after  the  effective 
date  of  the  final  rule,  until  the  final 
report  is  submitted  to  EPA 

(7)  Dermal  senaitixatioa — (i)  Required 
testing.  A  dennal  sensitiMtion  test  shall 
be  conducted  widi  TBP  hi  accordance 
widi  i  796.4100  for  diis  chaptar. 


(ii)  Reporting  reqairements.  Hie 
detmal  sensitization  test  shall  be 
completed  and  the  floal  report  submitted 
to  EPA  widiin  6  months  of  die  effective 
date  of  the  final  rul& 

(8)  Oral/Dermal  MwmuKokinetica — 
(i)  Requind  testing.  A  i^armacokiiietics 
test  shall  be  conducted  widi  TBP  in 
accordance  with  f  7BS.228  of  this 
chapter. 

(ii)  Reporting  requirements.  (A)  The 
pharraecokinetics  tost  required  in 
paragraph  (cX8H>)  of  diis  section  shall 
be  completed  and  the  final  report 
submitted  to  QiA  within  12  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  process  report  shaU  be 
sulMBitted  to  EPA  6  months  after  die 
effective  date  of  the  final  rule. 

(d)  Environmental  effects  testing — (1) 
Algal  acute  toxicity^x]  Required 
testing.  (A)  Algal  aoute  toxicity  testing 
shall  be  conducted  with  TBP  using 
Selenastrum  capriotmutum  in 
accordance  with  S  797.1050  of  this 
chapter  except  for  the  provisions  of 
paragraphs  (c)(6)(i)(A),(B),  and  (ii)  of 
S797.10Sa 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

{l]Swaainaryofthe  test  Hie  algal 
cells  at  die  end  of  21. 48.  and  72  hours 
shall  be  enumerated. 

(.2)  Chemical  measurement  The  final 
separation  of  the  algal  cells  fitim  the  test 
solution  shall  be  done  using  an 
ultrafiltration  (e.g..  9.45  micrometer  pore 
size)  technique.  The  total  and  dissolved 
(e.g.,  filtered)  concentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  and  the  delivery  chamber 
before  the  test  and  in  each  test  chamber 
at  0  and  96  hours. 

(ii)  Reporting  requirements.  The  algal 
acute  toxicity  test  required  in  paragraph 
(d)(1)  of  this  section  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  9  months  of  effective  date  of  the 
final  rule. 

(2)  Fish  acute  toxicity— {i]  Required 
testing  (A)  Fish  acste  toxicity  testing 
shall  be  conducted  with  TBP  using 
Salmo  gairdneri  (rainbow  trout)  in 
accordance  with  S  797.1400  of  this 
chapter. 

(B)  For  the  purpose  of  this  section,  the 
following  provision  also  apply: 

[1]  Chemical  measurement  The  total 
and  dissolved  (e.g.,  filtered) 
concentrations  of  the  test  substance 
shall  be  measured  in  each  test  chamber 
delivery  chamber  before  the  test  If  the 
dissolved  test  substance  concentration 
is  greater  than  80  percent  of  total  test 
substance  concentration,  then  only  total 
or  dissolved  test  concentration  shall  be 
measured  in  each  ohamber  at  0, 48,  and 
96  hours.  If  the  dissolved  test  substance 
concentration  is  less  than  or  equal  to  80 


percent  of  total  test  substance,  dien 
total  and  dissohred  test  substance 
concentration  shall  be  measived  at  0. 48 
and  96  hours. 

[2]  Test  procedures.  TTie  test  shall  be 
perfonned  under  flow-through 
conditions.  | 

(ii)  Reporting  reqairekients.  The  fish 
acute  toxicity  test  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  9  months  of  the  effective  date  of 
the  final  rule. 

(3)  Daphnid  acute  toxicity— [\) 
Required  testing.  (A)  Daphnid  acute 
toxicity  testing  shall  be  conducted  with 
TBP  using  Daphnia  magna  or  D.  pulex  in 
accordance  with  §  797.1300  of  diis 
chapter. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[1)  Chemical  measurement.  The  total 
and  dissolved  (e.g.,  filtered) 
concentrations  of  die  test  substance 
shall  be  measured  in  each  test  chamber 
and  the  delivery  chamber  before  the 
test  If  die  dissolved  test  substance 
concentration  is  greater  than  80  percent 
of  total  test  substance  concentration, 
then  only  total  or  dissolved  test 
concentration  shall  be  measured  in  each 
chamber  at  0. 24,  and  48  hours.  If  the 
dissolved  test  substance  concentration 
is  less  than  or  equal  to  60  percent  of 
total  test  substance,  then  total  and 
dissolved  test  substance  concentration 
shall  be  measured  at  0, 29,  and  48  hours. 

[2]  Test  procedures.  The  test  shall  be 
performed  under  flow-dirough 
conditions. 

(ii)  Reporting  requirements.  The 
daphnid  acute  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  widiin  9  mondis  of  the  effective 
date  of  the  final  rule. 

(4)  Gammarid  acute  toxicity— {i) 
Required  testing.  (A)  Gammarid  acute 
toxicity  testing  shall  be  conducted  with 
TBP  using  Gammarus  hcustris,  G. 
fasciatus,  or  G.  pseudoiimnaeus  in 
accordance  with  S  795.120  of  this 
chapter. 

(B)  For  the  purpose  of  this  section,  the 
following  provisons  also  apply: 

(7)  Chemical  measunsment  The  total 
and  dissolved  (e.g..  filtered) 
concentrations  of  die  test  substance 
shall  be  measured  in  each  test  chamber 
and  the  dehvery  chamber  before  the 
test  If  the  dissolved  test  substance 
concentration  is  greats  than  80  percent 
of  total  test  substance  concentration, 
then  only  total  or  dissolved  test 
concentration  shall  be  measured  in  each 
chamber  at  a  48.  and  96  hours.  If  the 
dissolved  test  substance  concentration 
is  less  than  or  equal  to  80  percent  of 
total  test  substance,  then  total  and 
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dissolved  test  substance  concentration 
shall  be  measured  at  0, 48,  and  96  hours. 

[2]  Test  procedures.  The  test  shall  be 
performed  under  fiow-through 
conditions. 

(ii)  Reporting  requirements.  The 
Gammarid  acute  toxicity  test  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  9  months  of  the  effective 
date  of  the  final  rule. 

(bj  Daphnid  chronic  toxicity— ^i) 
Required  testing.  (A)  Daphnid  chronic 
toxicity  testing  shall  be  conducted  with 
TBP  using  Daphnia  magna  or  D.  pulex  in 
accordance  with  §  797.1330  of  this 
chapter,  if  the  algal  EC50,  die  rainbow 
trout  LC50,  the  daphnid  EC50,  or  die 
gammarid  LC50  determined  in 
accordance  with  paragraphs  (d)(1),  (2), 
(3)  and  (4)  of  this  section  satisfy  the 
following  criteria:  Any  such  value  is  <  1 
mg/L;  or  any  fish  or  aquatic  invertebrate 
EC50  or  LC50  is  <  100  mg/L  and  either 
the  rainbow  trout  or  gammarid  24-hour 
to  96-hour  LC50  ratio  >  2,  or  the  daphnid 
24-hour  to  48-hour  EC50  or  LC50  ratio  is 
>2. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[1]  Chemical  measurement  The  total 
and  dissolved  (e.g.,  filtered) 
concentrations  of  the  test  substance 
shall  be  measured  in  each  test  chamber 
and  the  delivery  chamber  before  the 
test.  If  the  dissolved  test  substance 
concentration  is  greater  than  80  percent 
of  total  test  substance  concentration, 
then  only  total  or  dissolved  test 
substance  concentration  shall  be 
measured  in  each  test  chamber  at  0, 7, 
14,  and  21  days.  If  the  dissolved  test 
substance  concentration  is  less  than  or 
equal  to  80  percent  of  total  test 
substance  concentration,  then  total  and 
dissovled  test  substance  concentration 
shall  be  measured  at  0,  7, 14,  and  21 
days. 

[2]  Test  procedures.  The  test  shall  be 
perfonned  under  flow-through 
conditions. 

(ii)  Reporting  requirements.  (A)  The 
daphnid  chronic  toxicity  test,  if  required, 
shall  be  completed  and  the  final  report 
submitted  to  EPA  within  21  months  of 
the  effective  date  of  the  final  rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
initiation  of  the  test 

(6)  Fish  early-life  stage  toxicity— {i] 
Required  testing.  A  fish  early-life  stage 
toxicity  test  shall  be  conducted  widi 
TBP  in  accordance  widi  §  797.1600  of 
this  chapter,  using  the  fish  with  the 
lower  LC50  value  (either  the  rainbow 
trout  [Salmo  gairdneri]  or  the  fathead 
minnow  [Pimephales  promelas)].  if  the 
algal  EC50,  the  rainbow  trout  LC50,  the 
gammarid  LC50  or  the  daphnid  EC50 


determined  in  accordance  with 
paragraphs  (d)(1),  (2),  (3),  and  (4)  of  diis 
section  satisfy  the  following  criteria: 
Any  such  value  is  <  1  mg/L;  or  any  fish 
or  aquatic  invertebrate  ECSO  or  LC50  is 
<  100  mg/L  and  either  the  rainbow  trout 
or  gammarid  24  hour  to  96  hour  LC50 
ratio  >  2,  or  the  daphnid  24-hour  to  48- 
hour  ECSO  ratio  is  >  2. 

(ii)  Reporting  requirements.  (A)  The 
fish  early-life  stage  flow-through  toxicity 
test  shall  be  completed  and  die  final 
report  submitted  to  EPA  within  21 
months  of  the  effective  date  of  the  final 
rule. 

(6)  An  interim  progress  report  shall  be 
submitted  to  EPA  6  months  after  the 
initiation  of  the  test 

(7)  Benthic  sediment  invertebrate 
bioassay—{i]  Required  testing.  (A)  A 
benthic  sediment  invertebrate  bioassay 
shall  be  conducted  on  TBP  with  the 
midge  [Chironomus  tentans]  if  chronic 
toxicity  testing  is  required  pursuant  to 
paragraph  (d)(5)  of  this  section  and  if 
the  log  Koc  calculated  according  to 
paragraph  (e)(2)(B)(l]  of  this  section  is 
greater  than  or  equal  to  3.5  but  less  than 
or  equal  to  6.5.  The  total  aqueous 
sediment  concentrations  and  interstitial 
water  concentrations  of  the  test 
substance  shall  be  measured  in  each 
test  chamber  at  0, 4, 7, 10,  and  14  days. 
The  aqueous  concentrations  of  the  test 
substance  in  the  delivery  chamber  shall 
be  measured  at  0, 4,  7, 10,  and  14  days. 
TBP-spiked  clean  freshwater  sediments 
containing  low,  medium,  and  high 
organic  carbon  content  shall  be  used. 

(B)  The  benthic  sediment  invertebrate 
bioassay  shall  be  conducted  according 
to  the  test  procedure  specified  in  the 
American  Society  for  Testing  and 
Materials,  Special  Technical  Publication 
854  (ASTM  STP  854)  entiUed,  "Aquatic 
Safety  Assessment  of  Chemicals  Sorbed 
to  Sediments,"  by  W.J.  Adams,  RA. 
Kimerle,  and  R.G.  Mosh'er,  published  in 
Aquatic  Toxicity  and  Hazard 
Assessment-  Seventh  Symposium, 
ASTM  STP  854,  pp.  429-453,  R.D. 
Caldwell,  R.  Purdy,  and  R.C.  Bahner. 
Eds.,  1985  which  is  incorporated  by 
reference.  This  published  procedure  is 
available  for  public  inspection  at  the 
Office  of  Federal  Register,  Room  8301, 
1100  L  St.,  NW.,  Washington,  DC  20408, 
and  copies  may  be  obtained  from  the 
EPA  TSCA  Public  Docket  Office  in  Rm. 
G-004,  NE  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
522(a)  and  1  CFR  part  51.  The  mediod  is 
incorporated  as  it  exists  on  the  effective 
date  of  this  rule  and  a  notice  of  any 


change  to  the  method  will  be  published 
in  the  Federal  Register. 

(ti)  Reporting  requirements.  (A)  The 
bendiic  sediment  invertebrate  bioassay. 
if  required,  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  21 
months  of  the  effective  date  of  the  final 
rule. 

(B)  An  interim  progress  report  shall  be 
submitted  to  EPA  for  the  benthic 
sediment  invertebrate  bioassy  6  months 
after  the  initiation  of  the  test 

(e)  Chemical  fate  testing— {1]  Vapor 
pressure — (i)  Required  testing.  Vapor 
pressure  testing  shall  be  conducted  with 
TBP  in  accordance  with  S  796.1950  of 
this  chapter. 

(ii)  Reporting  requirements.  The  vapor 
pressure  test  required  in  paragraph 
(d)(1)  of  this  section  shall  be  completed 
and  the  final  report  submitted  to  EPA 
within  6  months  of  the  effective  date  of 
the  final  rule. 

(2)  Sediment  and  soil  adsorption 
isotherm — (i)  Required  testing.  Sediment 
and  soil  absorption  isotherm  testing 
shall  be  conducted  with  TBP  in 
accordance  with  5  796.2750  of  this 
chapter  and  EPA  will  provide  two  soil 
and  two  sediment  samples. 

(ii)  Reporting  requirements.  (A)  The 
sediment  and  soil  absorption  isodierm 
test  required  under  paragraph  (d)(2)  of 
this  section  shall  be  completed  and  the 
final  report  submitted  to  EPA  within  6 
months  of  the  effective  date  of  the  final 
rule. 

(B)  For  the  purpose  of  this  section,  the 
following  provisions  also  apply: 

[1]  A  Koc  value  shall  be  calculated  for 
each  test  sediment  using  the  equation 
Koc=K/  (percent  of  organic  carbon  in 
test  sediment). 

[2]  [Reserved] 

(3)  Hydrolysis  as  a  function  ofpHat 
25°C — (i)  Required  testing.  Hydrolysis 
testing  shall  be  completed  with  TBP  in 
accordance  with  S  796.3500  of  this 
chapter. 

(ii)  Reporting  requirements.  The 
hydrolysis  test  required  under 
paragraph  (e)(3)  of  this  section  shall  be 
completed  and  the  final  report  submitted 
to  EPA  within  6  months  of  the  effective 
date  of  the  final  rule. 

(f)  Effective  date.  (1)  The  effective 
date  of  the  final  rule  is  September  27, 
1989. 

(2)  The  guidelines  and  other  test 
methods  cited  in  this  section  are 
referenced  here  as  they  exist  on 
September  27, 1989. 

(Information  collection  requirementa  have 
been  approved  by  the  Office  of  Management 
and  Budget  under  Control  Number  2070- 
0033.) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  302 
[8WH-fRI.3281-«] 

Reportable  Quantity  Adluatmenta 

Aamcv:  U.S.  Environmental  Protection 

Agency  (EPA). 

ACTIOH;  Final  rule. 

summary:  Sections  103(a)  and  (b)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended, 
require  that  persons  in  charge  of  vessels 
or  facilities  from  which  hazardous 
substances  have  been  released  in 
quantities  that  are  equal  to  or  greater 
Uian  their  reportable  quantities  (RQs) 
immediately  notify  the  National 
Response  Center  of  the  release.  Section 
102(b)  sets  an  RQ  of  one  pound  for 
hazaridous  substances,  except  those 
substances  for  which  different  RQs  have 
been  established  pursuant  to  section 
311(b)(4)  of  the  Clean  Water  Act  (CWA). 
In  addition  to  these  reporting 
requirements  section  304  of  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
Title  III  requires  that  releases  of 
hazardous  substances  in  quantities 
equal  to  or  greater  than  their  RQs  (or 
one  pound  if  a  reporting  trigger  is  not 
established  by  regulation)  be  reported  to 
State  and  local  authorities. 

Section  102(a)  of  CERCLA  authorizes 
the  U.S.  Environmental  Protection 
Agency  (EPA  or  "the  Agency")  to  adjust 
RQs  for  hazardous  substances  and  to 
designate  as  hazardous  substances 
those  substances  that,  when  released 
into  the  environment,  may  present 
substantial  danger  to  the  public  health 
or  welfare  or  the  environment.  Currently 
there  are  725  CERCLA  hazardous 
substances.*  In  this  rulemaking,  EPA  is 


■  EPA  propoMd  RQ  adiiutmenU  for  the 
hasardoiu  tulMtancM  whoM  RQi  ar«  promulgated 
in  thie  final  rule  on  March  IB,  1987.  Aa  of  that  date, 
thara  wer«  m  CERCLA  haxardotti  iulMtancea. 
Changea  to  the  liat  of  CERCLA  haxardoua 
aubatancea  ainca  March  10, 1967  are  deacribed 
bdow.  Pour  haiardoua  waate  atreama  (K123,  K124, 
KUS,  and  K128)  wwe  addmi  in  a  final  rule  (51  PR 
3772B)  that  became  effective  on  April  24, 1987, 
bringins  the  total  number  of  CERCLA  haxardoua 
aubatancea  to  721.  EPA  removed  iron  dextran  and 
atroBtiuffl  aulfide  from  the  liat  in  two  final  rulea  (53 
FR  43878  and  S3  PR  43881)  effecUve  October  31, 
198>,  tfaua  reducing  the  number  of  CERCLA 
haiaidoua  aubatancea  to  719.  Six  hasardoua 
aubatancaa  (waate  atreama  K064.  K065.  Koee,  KOes, 
KOaa  and  KOn)  ware  added  to  the  CERCLA  liat  in  a 
final  nila  (53  FR  35412)  diat  became  effective  on 
March  13, 198B,  incnaaing  die  number  of  CERCLA 


promulgating  the  RQ  adjustments  for  six 
of  the  273  hazardous  substances  whose 
RQs  were  proposed  to  be  adjusted  in  a 
March  16, 1987  Notice  of  Proposed 
Rulemaking  (NPRM).  These  six 
substances  are:  1,4-dioxane,  2- 
ethoxyethanol,  ethylene  oxide,  2- 
nitropropane,  perchloroethylene,  and 
saccharin.  By  making  the  adjustments 
contained  in  this  rulemaking,  the 
Agency  will  be  able  to  focus  its 
resources  on  those  releases  which  are 
most  likely  to  pose  potential  threats  to 
public  health  or  welfare  or  the 
environment.  In  addition,  by  making 
these  adjustments,  EPA  will  relieve  the 
regulated  community  of  the  burden  of 
reporting  releases  which  are  unlikely  to 
pose  such  threats. 
EFFECTIVE  DATE:  August  14, 1989, 
ADDRESSES:  The  toD-free  telephone 
number  of  the  National  Response  Center 
is  1-600/424-8802;  in  the  Washington, 
DC  metropolitan  area  the  number  is  1- 
202/267-2675. 

Docket:  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in 
Room  M2427  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460  (Docket  Number 
102  RQ-273C).  The  docket  is  available 
for  inspection  between  the  hours  of  9:00 
a.m.  and  4:00  p.m.  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  you  may  make 
an  appointment  by  calling  1-202/382- 
3046.  The  public  may  copy  a  maximum 
of  50  pages  from  any  regulatory  docket 
at  no  cost.  Additional  copies  cost  $.20 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ivette  O.  Vega,  Response  Standards  and 
Criteria  Branch,  Emergency  Response 
Division,  U,S.  Environmental  Protection 
Agency  (OS-210),  401  M  Street,  SW, 
Washington,  DC  20460,  or  the  RCRA/ 
Superfund  Hotline  at  1-800/424-9346;  in 
the  Washington,  DC  metropolitan  area 
at  1-202/382-3000. 

SUPPLEMENTARY  INFORMATION:  The 

contents  of  today's  preamble  are  listed 
in  the  following  outline: 
L  Introduction 

A.  Statutory  Authority 

B.  Background  of  this  Rulemaking 
II.  Reportable  Quantity  Adjustments 

A.  Introduction 


haxardoua  aubatancea  tt  725,  which  i«  the  cunent 
total.  Laatly,  baaed  on  ■  final  rule  published 
elaewhere  in  today's  Federal  Ragistar,  ammonium 
thioauifate  will  be  remotred  from  the  CERCLA  liat  80 
days  from  today's  date;  thus  reducing  the  number  of 
CQICLA  haxardoua  substances  to  724. 


E  Reportable  Quantity  Adjustment 
Methodology 

1.  Summary  of  the  Methodology 

2.  Responses  to  Comments  Received  on 
the  Methodology 

a.  Carcinogen  Hazard  Ranking 
Methodology  and  the  100-Pound 
Maximum  RQ 

b.  Use  of  NTP  and  LARC  Determina- 
tions 

c.  Application  of  EPA's  Carcinogen 
Assessment  Guidelines 

C.  Substances  for  Which  RQs  Are 
Adjusted  i 

1.  Summary  | 

2.  Response  to  Comments 

m.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 
List  of  Subjects 

I.  Introduction 

A.  Statutory  Authority 

Section  102(b)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA)  (Pub.  L.  96-510),  42  U.S.C. 
9601  et  seq.,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.  L.  99-499),  establishes  reportable 
quantities  (RQs)  of  ona  pound  for 
releases  of  hazardous  substances, 
except  for  hazardous  substances  whose 
RQs  were  established  et  a  different 
level  pursuant  to  section  311  of  the 
CWA.  Section  102(a)  of  CERCLA 
authorizes  EPA  to  adjust  all  of  these 
RQs  by  regulation. 

Sections  103(a)  and  (b)  of  CERCLA 
require  that  the  person  in  charge  of  a 
vessel  or  facility  notify  the  National 
Response  Center  immediately  when 
there  is  a  release  of  a  hazardous 
substance  in  an  amount  equal  to  or 
greater  than  the  RQ  for  that  substance. 
This  notification  requirement  serves  as 
a  trigger  for  informing  the  government  of 
a  release  so  that  Federal  personnel  can 
evaluate  the  need  for  a  Federal  removal 
or  remedial  action  and  undertake  any 
necessary  action  in  a  timely  fashion. 
Under  section  104  of  CERCLA,  the 
Federal  government  may  respond 
whenever  there  is  a  release  or 
substantial  threat  of  a  release  of  a 
hazardous  substance  into  the 
environment.  Responses  are  to  be  taken, 
to  the  extent  practicable,  in  accordance 
with  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(40  CFR  Part  300),  which  was  originally 
developed  imder  the  CWA  and  which 
has  been  revised  to  reflect  the 
responsibilities  and  authority  created  by 
CERCLA. 
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If  a  rdeaie  meeta  certain  statutory 
criteria  set  oat  in  CERCLA  aection 
103(fK2),  the  release  may  be  subject  to 
more  limited  reporting  requirements. 
Specifically,  a  release  is  subject  to  these 
limited  requirements  if  the  release:  (1)  Is 
continuous  and  stable  in  quantity  and 
rate,  »nd  is  from  a  facility  for  which 
notification  has  been  given  under 
CERCLA  section  103(c),  or  (2)  is  a 
release  for  which  notification  has  been 
given  under  CERCLA  sections  103(a) 
and  (b)  for  a  period  sufficient  to 
establish  continuity,  quantity,  and 
regularity  of  the  release.  Notification 
must  still  be  given  annually  and  when 
there  is  a  statistically  significant 
increase  in  the  release.  In  addition, 
CERCLA  section  103  provides  a 
reporting  exemption  for  federally 
permitted  releases.  The  definition  of 
federaliv  permitted  release  in  CERCLA 
section  101(10)  specifically  identifies 
releases  permitted  imder  certain  other 
Federal  or  State  programs.  Several 
commenters  claimed  that  their  particidar 
releases  are  subject  to  continuous  and/ 
or  federally  permitted  release  treatment 
EPA  published  proposed  regulations  to 
clari^  the  reduced  reporting 
requirement  for  continuous  releases  on 
April  19, 1988  (53  FR  12868).  EPA  also 
clarified  the  reporting  exemption  for 
federally  permitted  releases  in  proposed 
regulations  published  on  July  19, 1988 
(53  FR  27268).  Comments  on  continuous 
and  federally  permitted  release  issues 
submitted  in  response  to  the  March  16, 
1987  NPRM  will  be  addressed  in  the 
upcoming  final  rules  for  continuous  and 
federally  permitted  releases. 

In  addition  to  the  reporting 
requirements  established  by  CERCLA 
section  304  of  SARA  Title  III  requires 
the  owners  and  operators  of  certain 
facilities  to  report  releases  of  CERCLA 
hazardous  substances  to  State  and  local 
authorities.  SARA  Title  III  section  304 
notification  must  be  given  immediately 
after  the  release  of  an  RQ  or  more  (one 
pound  or  more  if  a  reporting  trigger  is 
not  established  by  regulation)  to  the 
conuniuiity  emergency  coordinator  for 
each  local  emergency  planning 
committee  for  any  area  likely  to  be 
affected  by  the  release,  and  to  the  State 
emergency  response  commission  of  any 
State  likely  to  be  a^ected  by  the  release. 
These  notification  requirements  apply 
only  to  releases  that  have  potential  for 
off-site  exposure  and  that  are  from 
facilities  at  which  a  "hazardous 
chemical"  (defined  by  regulations  under 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  CFR  1910.1200(c))  and  section 
311  of  SARA  Title  HI)  is  produced,  used, 
or  stored. 


Section  109  of  CQICLA  and  section 
325  of  SARA  Title  III  authorize  EPA  to 
assess  civil  penalties  for  failure  to  report 
releases  of  harardous  substance*  that 
equal  or  exceed  their  RQs.  Section  103 
of  CERCLA  as  amended,  authorizes 
EPA  to  seek  criminal  penalties  for 
submitting  false  or  misleading 
information  in  a  notification  made 
pursuant  to  CERCLA  section  103,  and 
increases  the  maximum  penalties  and 
years  of  imprisonment  for  violation  of 
the  CERCLA  section  103  reporting 
requirement. 

B.  Background  of  This  Rulemaking 

On  May  25. 1983,  EPA  proposed  a  rule 
(48  FR  23552)  to  clarify  procedures  for 
reporting  releases  of  CERCLA 
hazardous  substances  and  to  adjust  RQs 
for  387  of  the  then  696  hazardous 
substances.'  In  the  May  25, 1983  Notice 
of  Proposed  Rulemaking  (NPRM)  EPA 
also  compiled  for  the  first  time  the  list  of 
"hazardous  substances"  defined  under 
section  101(14)  of  CERCLA.  In  the 
preamble  to  that  NTOM,  EPA  discussed 
in  detail  the  CERCLA  notification 
provisions,  the  methodology  and  criteria 
used  to  adjust  the  RQ  levels,  and  the  RQ 
adjustments  proposed  under  section  102 
of  CERCLA  and  under  section  311  of  the 
CWA.  EPA  promulgated  final  RQ 
adjustments  for  340  hazardous 
substances  in  an  April  4, 1985  final  rule 
(50  FR  13456)  and  for  an  additional  102 
substances  in  a  September  29, 1988  final 
rule  (51  FR  34534).  In  an  NPRM 
published  on  March  16, 1987  (52  FR 
8140),  EPA  proposed  RQ  adjustments  for 
273  hazardous  substances.  The  March 
16, 1987  Federal  Register  also  contained 
an  NPRM  in  which  EPA  proposed  RQ 
adjustments  for  radionuclides.'  In 
addition,  in  an  NPRM  published  on 
March  2, 1988  (53  FR  6762),  EPA 
reproposed  RQ  adjustments  for  lead 
metal  and  four  lead  compounds,  and 
proposed  to  delist  ammonium 
thiosulfate  as  a  CERCLA  hazardous 
substance. 


*  Since  the  May  25. 1983  NPRM,  31  substances 
have  been  added  and  two  substances  have  been 
deleted  from  the  CERCLA  list,  bringing  the  total 
numlier  of  CERCLA  hazardous  subatoocea  to  725. 
The  31  substances  added  to  the  list  are:  waste 
stream  F024  (49  FR  5308);  coke  ove    "missions  (49 
FR  36560):  waste  streams  FD20,  F021.  FtJ22,  P023, 
F028.  FD27,  and  F028  (50  FR  1978);  waste  streams 
Kill,  K112,  Kn3,  K114.  KllS,  and  Klltt,  o-toloidin« 
and  p-toluidin«  (50  FR  42936);  waste  streams  K117, 
KllS,  and  K138  (51  FR  5327);  2-«thoxyethanol  (51  FR 
6537):  waste  streams  K123,  K124,  K125.  and  K128  (51 
FR  37725);  and  waste  streams  K064,  KOSS,  KOeS, 
KOSai  KOSa  and  KOei  (53  FR  35412).  The  two 
substances  deleted  from  the  list  are:  iron  dextran 
(53  FR  4387B)  and  atrontium  aulfide  (S3  PR  43881). 

*  RQ  adjoatmenta  for  radionadidea  were 
promulgated  in  a  final  rule  published  on  May  21 
1989  (54  FR  22524). 


This  rulemaking  finalizei  the  RQ 
adjustments  for  six  of  the  273  hazardous 
substances  whose  RQs  were  proposed 
for  adjustment  in  the  Mart*  18. 19B7 
NPRM.  This  rule  contains  EPA's 
responses  to  all  issues  raised  by  the 
commenters  relating  to  the  RQ 
adjustment  methodology  for  potential 
carcinogenicity,  except  those 
methodology  issues  not  relevant  to  the 
six  RQ  adjustments  promulgated  in  this 
final  rule  (for  further  discussion,  see 
Section  n.B.2  of  this  preamble).  This  nde 
also  contains  responses  to  public 
comments  received  on  the  specific  RQ 
adjustments  for  the  hazardous 
substances  in  this  rulemaking. 
Comments  were  received  on  the 
proposed  RQ  adjustments  for  only  three 
hazardous  substances  (1,4-dioxane, 
perchloroethylene,  and  saccharin)  of  the 
six  hazardous  substances  for  which  RQ 
adjustments  are  promulgated  in  this 
rule. 

RQ  adjustments  for  258  hazardous 
substances,  including  254  of  the  273 
hazardous  substances  whose  RQs  were 
proposed  for  adjustment  in  the  March 
16, 1987  NPRM,  are  contained  in  a  final 
rule  published  elsewhere  in  today's 
Federal  Register.  As  explained  in 
Section  n.C.2.i  of  the  preamble  to  the 
other  final  RQ  adjustment  rule  published 
in  today's  Federal  Register,  EPA  will 
address  the  RQs  for  the  remaining  13 
substances  of  the  273  substances  that 
were  the  subject  of  the  March  16, 1987 
NPRM  in  a  future  action. 

Section  306(a)  of  CERCLA  as 
amended  by  SARA  section  202,  requires 
the  U.S.  Department  of  Transportation 
(DOT)  to  list  and  regulate  CERCLA 
hazardous  substances  as  hazardous 
materials  under  the  Hazardous 
Materials  Transportation  Act.  Pursuant 
to  this  requirement,  DOT  promulgated 
on  November  21, 1986,  a  final  rule  (51  FR 
42174)  providing  that,  when  a  hazardous 
substance  is  shipped  in  a  quantity  equal 
to  or  greater  than  its  RQ,  it  must  be 
identified  as  such  in  shipping  papers 
and  by  package  markings.  This  rule 
became  effective  on  July  1, 1987  (51  FR 
46672).  The  rule  requires  shippers  of 
hazardous  substances  in  quantities  at  or 
above  their  RQs  to  place  the  notation 
"RQ"  and  the  name  of  the  substance  on 
shipping  papers  and  package  markings. 

RQs  for  many  of  the  hazardous 
substances  proposed  for  adjustment  in 
the  March  16, 1987  NPRM  (ijicluding  the 
six  substances  whose  sdjusted  RQs  are 
being  promulgated  today)  were 
proposed  to  be  adjusted  upward  from 
their  statutory  RQs.  The  estimated 
production  volume  for  the  six  hazardous 
substances  whose  adjusted  RQs  are 
being  promulgated  today  is  4.6  billion 
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pounds  annually.  Because  this  amount 
represents  a  relatively  lai^ge  proportion 
(A  the  total  production  volume  of  all  273 
hazardous  substances  proposed  for  RQ 
adjustment  in  the  March  16. 1987  NPRM, 
many  shippers  would  be  subject  to  a ' 
regulatory  burden  that  is  not  justified  by 
the  hazards  that  these  substances  pose 
to  human  health  and  the  enviromnent 
Once  final  RQ  adjustments  are 
promulgated  for  these  six  hazardous 
substances,  shippers  of  less  than  the 
adjusted  RQ  of  a  substance  will  not  be 
subject  to  DOT  regulations  relating  to 
shipping  papers  and  package  markings. 
Accordingly,  EPA  is  expediting  the 
promulgation  of  a  final  rule  adjusting 
RQs  for  these  substances  by  making  this 
rule  effective  immediately  upon 
promulgation.  Because  this  rule  "grants 
or  recognizes  an  exemption  or  relieves  a 
restriction"  under  section  S53(d){l]  of 
the  Administrative  Procedure  Act 
(APA),  the  APA  requirement  that  final 
rules  become  effective  no  less  than  30 
days  after  publication  does  not  apply. 
in  finalizing  these  RQ  adjustments, 
this  rule  amends  Table  302.4  of  40  CFR 
Part  302.  Section  II  of  this  preamble 
discusses  the  RQ  adjustments 
promulgated  in  this  rulemaking  and  the 
methodology  used  in  making  these 
adjustments.  Section  II  also  includes 
EPA's  responses  to  public  comments  on 
the  March  18, 1987  NPRM  that  are 
relevant  to  the  six  RQ  adjustments  made 
in  this  rule  and  to  the  RQ  adjustment 
methodology  on  which  these  six 
adjustments  are  based.  Section  III 
provides  a  summary  of  the  analyses 
supporting  this  rulemaking. 

n.  Reportable  Quantity  Adjustments 

A.  Introduction 

In  this  rulemaking,  the  Agency  adjusts 
RQs  based  upon  specific  scientific  and 
technical  criteHa  that  relate  to  the 
possibiUty  of  harm  from  the  release  of  a 
hazardous  substance  at  certain  levels. 
The  quantity  released  is  but  one  factor 
considered  by  the  government  when 
assessing  the  need  to  respond  to  such  a 
release.  Other  factors,  assessed  on  a 
case-by-case  basis,  include  but  are  not 
limited  to:  (1)  The  location  of  the 
release;  (2)  its  proximity  to  drinking 
water  supplies  or  other  valuable 
resources;  and  [3]  the  likelihood  of 
exposure  or  injury  to  nearby 
populations,  llie  RQ  adjustments  made 
today  will  enable  the  Agency  to  focus  its 
resources  on  those  releases  that  are 
most  likely  to  pose  potential  threats  to 
pubUc  health  or  welfare  or  the 
environment.  These  adjustments  will 
also  relieve  the  regulated  community 
and  emergency  response  personnel  from 
the  burden  of  making  and  responding  to 


reports  of  releases  that  are  unlikely  to 
pose  such  threats. 

In  this  final  rule,  the  Agency  is 
adjusting  RQs  for  1,4-dioxane,  2- 
ethoxyethanol,  ethylene  oxide,  2- 
nitropropane,  perchloroethylene,  and 
saccharin.  With  the  exception  of  2- 
ethoxyethanol  (which  was  not  identified 
as  a  potential  carcinogen  under  the 
identification  methodology  discussed  in 
Section  II.B.  below),  all  of  these 
hazardous  substances  have  been 
evaluated  for  potential  carcinogenicity 
as  well  as  other  primary  criteria.  The 
final  RQ  adjustments  promulgated  today 
are  based  on  the  results  of  this 
evaluation.  In  the  case  of  2- 
ethoxyethanol,  its  final  RQ  adjustment 
is  based  on  the  primary  criterion  of 
chronic  toxicity  (see  the  discussion 
below). 

B.  Reportable  QuanLty  Adjustment 
Methodology 

1.  Summary  of  the  Methodology 

The  Agency  has  wide  discretion  in 
adjusting  the  statutory  RQs  for 
hazardous  substances  under  CERCLA 
Administrative  feasibility  and 
practicaUty  are  important 
considerations.  The  Agency's 
methodology  for  adjusting  RQs  begins 
with  an  evaluation  of  the  intrinsic 
physical,  chemical,  and  toxicological 
properties  of  each  hazardous  substance. 
The  intrinsic  properties  examined — 
called  "primary  criteria" — are  aquatic 
toxicity,  mammalian  toxicity  (oral, 
dermal,  and  inhalation),  ignitability, 
reactivity,  chronic  toxicity,*  and 
potential  carcinogenicity. 

The  Agency  ranks  hazardous 
substances  for  each  intrinsic  property 
(except  potential  carcinogenicity]  on  a 
five-tier  scale,  associating  a  specific 
range  of  values  on  each  scale  with  a 
particular  RQ  value.'  This  five-tier  scale 
uses  the  five  RQ  levels  of  one,  10, 100, 
1000,  and  5000  pounds,  originally 
estabUshed  pursuant  to  CWA  section 
311  (see  40  CFR  117  and  44  FR  50776). 
For  hazardous  substances  evaluated  for 
potential  carcinogenicity,  each 
substance  is  assigned  a  hazard  ranking 
of  "high,"  "medium,"  or  "low."  These 
hazard  rankings  correspond  to  RQ  levels 


*  EPA  it  aware  that  MWe  dironic  effect*  result 
from  acute  (short-term)  exposures  and  considers 
such  data  in  the  chronic  toxicity  evaluations.  The 
Agency  is  further  evaluaMng  data  on  chronic  effects 
resulting  from  acute  exposures  to  ensure  that  such 
data  receive  adequate  consideration  in  the  RQ 
adjustment  process. 

*  All  of  the  RQs  promulgated  in  this  rulemaking 
are  subject  to  the  Agency's  review  of  the  most 
recent  systemic  (i.e.,  relating  to  a  particular  organ 
system]  toxicity  data.  ThMe  RQs  will  be  revised,  if 
necessary.  In  a  future  rulemaking  based  on  the 
results  of  this  review. 


of  one.  10,  and  100  pounds,  respectively 
(see  below).  Each  hazardous  substance 
evaluated  under  the  various  primary 
criteria  is  assigned  several  tentative  RQ 
values  based  on  its  particular  properties 
as  data  allow.  The  lowest  of  the 
tentative  RQs  becomes  the  "primary 
criteria  RQ"  for  that  substance.  After 
the  primary  criteria  RQs  are  assigned, 
substances  are  further  evaluated  for 
their  susceptibility  to  certain 
degradative  processes,  which  are  used 
as  secondary  adjustment  criteria.  These 
natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).  For  further  discussion 
of  BHP,  see  Section  II.B.Z.a  of  the 
preamble  to  the  final  rule  in  which  EPA 
promulgates  RQ  adjustments  for  258 
hazardous  substances,  published 
elsewhere  in  today's  Feideral  Register. 

If  a  hazardous  substance,  when 
released  into  the  environment,  degrades 
relatively  rapidly  to  a  lass  hazardous 
form  by  one  or  more  of  the  BHP 
processes,'  its  RQ  (as  determined  by  the 
primary  RQ  adjustment  criteria)  is 
raised  one  level.  This  adjustment  is 
made  because  the  relative  potential  for 
harm  to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  is  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  for  the  original 
substance.  The  downward  adjustment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  as  a  result  of  BHP. 

To  identify  those  CERCLA  hazardous 
substances  Uiat  may  be  potential 
carcinogens,  EPA  reviewed  four  sources 
of  human  epidemiologic  and/or  animal 
bioassay  data  on  hazardous  substances 
that  suggest  possible  carcinogenic  effect. 
These  sources  are:  (1)  The  Annual 
Reports  on  Carcinogens  of  the  National 
Toxicology  Program  (NTP),  U.S. 
Department  of  Health  and  Human 
Services;  (2)  the  Mono^aphs  of  the 
International  Agency  for  Research  on 
Cancer  (lARC);  (3)  final  Agency 
determinations  published  in  the  Federal 
Register  identifying  substances  as 
potential  carcinogens;  and  (4)  ongoing 
determinations  by  the  Agency's  Office 
of  Health  and  Environmental 


*  The  specific  thresholds  for  the  application  of 
BHP  to  hasardous  substances  are  discussed  In  the 
Technical  Badiground  Docunnnt  to  Support 
Rulemaking  Pursuant  to  CERCLA  Section  102, 
Volume  1,  March  ISSS,  available  for  inspection  at 
Room  M24Z7,  V.S.  EPA,  401 M  Street  SW., 
Wariaiogton.  DC  SMSa 
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Assessment  that  substances  may  be  considered  potential  carcinogens  for 

potential  carcinogens,  based  on  either  purposes  of  this  rulemaking, 
published  or  unpublished  data.'  The  The  evaluation  of  hazardous 

Agency  compared  the  Ust  of  substances  substances  for  potential  carcinogenicity 

derived  from  these  four  sources  with  the  also  involves  a  quantitative  assessment 

list  of  the  CERCLA  hazardous  of  the  available  data  to  calculate  the 

substances  to  determine  which    ,  relative  strength  of  a  hazardous 

hazardous  substances  should  be  substance  to  elicit  a  carcinogenic 

evaluated  for  potential  carcinogenicity.  response  (i.e.,  the  "potency  factor").* 

Not  all  of  the  substances  so  identified  This  quantitative  assessment  allows  the 

are  subsequently  ranked  for  potential  Agency  to  rank  potential  carcinogens  on 

carcinogenicity.  Only  those  substances  a  ntunerical  scale  by  identifying  the 

that  fall  within  the  Agency's  weight-of-  most  potent  substances  as  the  most 

evidence  Groups  A,  B,  or  C  discussed  hazardous.  Group  1  includes  those 

below  (i.e.,  known,  probable,  or  possible  hazardous  substances  with  the  highest 

human  carcinogens)  are  ranked  and  potencies.  Other  potential  carcinogens 

assigned  tentative  RQs  based  on  with  medium  and  low  potencies  are 

potential  carcinogenicity.  placed  in  Groups  2  and  3,  respectively. 

The  evaluation  of  hazardous  The  final  step  in  the  hazard  ranking 

substances  for  potential  carcinogenicity  procedure  is  to  combine  the  qualitative 

initially  involves  a  qualitative  weight-of-evidence  groups  and  the 

assessment  of  the  available  scientific  quantitative  potency  factor  groups  using 

literature  on  the  substance.  The  data  are  a  matrix  to  yield  a  relative  hazard 

reviewed  to  determine  the  degree  of  ranking  for  each  substance.  Thus, 

certainty  or  weight  of  evidence  that  a  hazard  rankings  are  based  on  two 

particular  hazardous  substance  is  a  factors — weight  of  evidence  and 

human  carcinogen.  The  substance  is  potency — that  the  Agency  beheves  are 

then  classified  in  an  overall  weight-of-  important  in  describing  carcinogenic 

evidence  category  (A,  B,  C.  D,  or  E).  hazards.  The  following  is  the  matrix 

A  hazardous  substance  is  placed  in  used  to  assign  hazard  rankings  to 

Group  A  (known  human  carcinogen)  potential  carcinogens  in  today's  two 

only  if  "sufficient"  evidence  fi-om  human  final  rules: 
epidemiologic  studies  supports  a  causal 
connection  between  exposure  to  the 

hazardous  substance  and  cancer.  Group  

B  (probable  human  carcinogen)  is  ^SSSbtm" 

divided  into  two  subgroups,  Bl  and  B2.  *group* 

Group  Bl  includes  hazardous  

substances  for  which  the  weight  of  A 

evidence  of  human  carcinogenicity  B — 

based  on  epidemiologic  studies  is  5 

"limited."  Group  B2  includes  hazardous         

substances  for  which  there  is  "no  data." 
"inadequate  evidence,"  or  "no 

evidence"  of  human  carcinogenicity  ^ 

ft-om  epidemiologic  studies,  but  for 
which  the  weight  of  evidence  of 

carcinogenicity  based  on  animal  studies 

is  "sufficient."  Group  C  (possible  human  -.  .    .         , 
carcinogen)  includes  hazardous  "'^  matiix  is  used  to  group  the  potential 
substances  with  "limited"  evidence  of  carcmogens  into  "high,"  "medium,"  and 
carcinogenicity  in  animals  and                      '°^  hazard  categories,  and  is 
"inadequate  evidence,"  "no  data,"  or  arranged  so  that  as  the  weight  of 
"no  evidence"  from  human  evidence  and  the  potency  decrease,  the 
epidemiologic  studies.  As  mentioned  in  hazard  rankmg  also  decreases.  RQ 
tiie  March  16, 1987  NPRM  (52  FR  8144).  '^^!l'  "^  then  assigned  to  the  hazard 
Group  D  substances  (not  classifiable  for  EfP^^S^  as  fol  ows:  high-one-pound 
human  carcinogenicity)  and  Group  E  ?5'  medium-lO-pound  RQ;  and  low- 
substances  (evidence  of  ^P  Si.-,  jj-         .        r.u 
noncarctaogenici.,  to,  huMan.)  are  „o,  Rl^^Z^nlSodlrCed'ol;' 

the  primary  criterion  of  potential 
carcinogenicity,  see  the  preamble  to  the 


Hazard  Ranking 


Potency  0roup 


1  (highest) 


3  (lowest) 


High High Medium. 

High Medkjm....  Low. 

Medawn l.ow — Low. 

No  hazard  ranking  is  made.  The 

other  primary  criteria  are  used 

to  assign  the  RQ. 

No  hazard  ranking  is  made.  The 
other  primary  criteria  are  used 
to  assign  the  RQ. 


^  In  addition  to  this  application  of  unpublished 
data  to  identify  potential  carcinogens,  EPA  intends 
to  use  such  data  for  the  purpose  of  ranking  potential 
carcinogens  under  the  CERCLA  RQ  methodology. 
Currently,  the  Agency  is  evaluating  unpublished 
data  received  on  the  weight  of  evidence  and 
potency  of  certain  potential  carcinogens  and  wiU 
present  the  results  of  this  evaluation,  along  with  any 
RQ  adjustments,  in  a  future  rulemaking. 


■  For  an  explanation  of  how  potency  factors  are 
calculated,  see  the  Technical  Background  Document 
to  Support  Rulemaking  Pursuant  to  CHICLA  Section 
102,  Volume  3,  available  for  inspection  at  Room 
M2427.  U.S.  EPA.  401  M  Street  SW..  Washington, 

DCzotsa 


March  16. 1987  NPRM  (52  FR  8140)  and 
the  Technical  Background  Document  to 
Support  Rulemaking  Pursuant  to 
CERCLA  Section  102.  Volume  3. 
available  for  inspection  a'  Room  M2427, 
U.S.  EPA  401  M  Sh^et,  SW., 
Washington.  DC  20460. 

EPA  stated  in  the  March  16. 1987 
NPRM  (see  52  FR  8146)  that  it  was 
reviewing  its  position  on  consideration 
of  benign  tumors  and  pooling  of  tumor 
sites  and  types,  as  set  forth  in  the 
Agency's  Guidelines  for  Carcinogen 
Risk  Assessment.*  The  effect  of  this 
review  on  RQs  for  potential  carcinogens 
is  discussed  in  the  preamble  to  the  final 
rule  published  elsewhere  in  today's 
Federal  Register  in  which  EPA 
promulgates  RQ  adjustments  for  258 
hazardous  substances. 

2.  Responses  to  Comments  Received  on 
the  Methodology 

The  Agency  received  35  comment 
letters  on  the  March  16, 1987  NPRM  (52 
FR  8140).  Ten  of  these  letters  contain 
comments  that  address  the  RQ 
adjustment  methodology  proposed  in 
that  NPRM  for  evaluating  CERCLA 
hazardous  substances  for  potential 
carcinogenicity.  The  comments  on  the 
RQ  adjustment  methodology  are 
grouped  into  five  categories:  (1) 
Carcinogen  hazard  ranking  methodology 
and  the  100-pound  maximum  RQ;  (2)  the 
use  of  NTP  and  lARC  pubUcations  in  the 
Agency's  identification  methodology;  (3) 
the  Agency's  use  of  its  Guidelines  for 
Carcinogen  Risk  Assessment  to  derive 
RQs;  (4)  the  application  of  the  secondary 
RQ  adjustment  criteria  of  BHP  to 
potential  carcinogens;  and  (5)  the 
appUcation  of  the  CWA  mixture  rule  to 
hazardous  waste  streams.  Because  none 
of  the  six  hazardous  substances  that  are 
the  subject  of  this  final  rule  meets  the 
criteria  for  applying  BHP  and  none  are 
hazardous  waste  streams,  the  following 
discussion  focuses  on  the  first  three 
comment  categories.  Comments  that  fall 
within  the  last  two  categories  are 
addressed  in  a  final  rule  published 
elsewhere  in  today's  Federal  Register 
that  promulgates  RQ  adjustments  for  254 
of  the  273  hazardous  substances 
proposed  for  adjustment  in  the  March 
16, 1987  NPRM. 


*  As  discussed  in  Section  n.B.2.c  below,  the 
Guidelines  provide  that  benign  tumors  should  be 
considered  along  with  malignant  tumors  unless 
there  is  evidence  that  the  benign  tumors  do  not  have 
the  potential  to  progress  to  malignancies  of  the 
same  histogenic  origin.  Thk  Agency  pools  tumor 
sites  and  types  when  each  site  or  type,  viewed 
separately,  shows  a  tumor  incidence  that  is  elevated 
significantly  above  the  incidence  in  control  animals 
(51  FR  33082.  September  24.  lOSS). 
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a.  Carciaogea  Hazard  Ranking 
Methodohgy  and  the  100-Pouad 
Maximum  RQ.  In  the  March  IS,  1987 
NPRM  (52  PR  8140).  EPA  propoeed  RQ 
adjustments  far  potential  carcinogens  of 
one,  10,  and  100  pounds.  Several 
commenters  objected  to  the  proposed 
100-pound  maxiinum  RQ  for  potoitial 
carcinogens.  The  ooounenters 
recoauaanded  that  hazardous 
substances  with  no  greater  than 
"inadequate"  evidence  of  cancer  in 
humans  and  "limited"  evidence  of 
cancer  in  animals  receive  1000-  or  5000- 
poundRQs. 

EPA  disagrees  with  the  ooounenters 
for  the  reasons  discussed  below.  First, 
as  stated  in  die  March  16^  1967  NPRM, 
although  cancer  is  a  unique  health  effect 
with  its  own  special  properties,  it  is  also 
a  type  of  chronic  effect.  EPA  therefore, 
has  determined  diet  reference  to  the 
Agency's  chronic  toxicity  mediodology 
is  appn^iriate  in  assigning  RQs  to 
potential  carcinogens.  Under  the  chronic 
toxicity  methodology,  each  substance  is 
assigned  two  rating  values,  one  based 
on  the  dose  that  causes  a  particular 
effect,  and  one  based  on  the  severity  of 
the  effect  The  dose  ratings  range  from 
one  to  10,  with  10  representing  the  most 
toxic  substances.  The  effect  ratings  also 
range  from  one  to  10,  with  10 
representing  the  most  severe  effect  The 
product  of  ^  dose  and  effect  ratings  for 
each  substance  yields  a  composite 
ranking  score  between  one  and  100. 
Because  cancer  is  a  life-threatening 
effect  the  effect  rating  for  cancer  would 
be  10  if  cancer  were  ranked  on  the 
chronic  toxicity  scale.  Therefore,  the 
composite  score  for  any  potential 
carcinogen  would  be  at  least  10.  A 
composite  score  of  10  corresponds  to  an 
RQ  of  1000  pounds.  Thus,  a  SOOO-pound 
RQ  for  a  potential  carcinogen  would  be 
inappropriate  based  on  the  Agency's 
chroiiic  toxicity  scale  (see  52  FR  8145). 

Two  commenten  stated  that  this 
analogy  between  chronic  toxicity  and 
potential  carcinogenicity  is  not  valid 
because  chronic  toxicants  have  known 
human  healdi  effects,  whereas  the 
human  health  effects  of  potential 
carcinogens  are  often  determined  by 
speculation  based  on  animal  data.  EPA 
bielieves  that  these  commenten  have 
exaggerated  the  distinction  betvreen  die 
data  for  chronic  toxicity  and  the  data  for 
potential  carcinogenicity.  The  human 
healdi  effects  of  both  chronic  toxicants 
and  potential  carcinogens  are  based  to  a 
large  degree  on  observation  of  health 
effects  in  experimental  anhnals. 
Iherefore,  fte  Agency  believes  that 
refsrence  to  its  dbronlc  toxicity 

methodology  in  determining  the  RQ 


levels  for  potential  oaroinogens  is 
appropriate.  | 

Second,  EPA  belidves  that  die  special 
properties  of  potential  carcinogens  are 
important  in  assigning  RQ  levels  to 
these  substances.  These  special 
properties  are:  (1)  The  lack  of  a 
demonstrated  threshold  level  below 
which  a  potential  carcinogen  presents 
no  risk  of  cancer  (2)  die  cumulative 
nature  of  cancer  riskr,  and  (3)  the  fact 
that  cancer  has  a  latent  period  diat  does 
not  allow  direct  observation  of 
carcinogenic  risks  firom  substances 
newly  released  into  the  environment  (52 
FR  8145,  Mardi  16, 1987]. 

These  diree  special  properties  of 
potential  cardnogeiu  siiggest  a 
conservative  approach  by  die  Agency  in 
assigning  RQ  levels  to  these  substances. 
Where  a  potential  carcinogen  does  not 
have  a  threshold  level  of  exposure 
below  which  it  presents  no  risk  of 
cancer,  each  individual  exposure, 
regardless  of  amount  may  cause 
irreversible  health  effects.  The  lack  of 
demonstrated  threshold  levels  for 
potential  carcinogens  also  means  that 
an  individual  may  develop  cancer  (an 
irreversible  health  effect)  at  doses  that 
cause  no  other  physical  effects.  The 
cumulative  natxire  of  cancer  risks  means 
that  each  additional  exposure,  at  any 
dose,  further  increases  the  likelihood  of 
a  caroinogenic  response.  Additionally, 
for  substances  that  have  a  latent  period 
that  does  not  allow  direct  observation  of 
caroinogenic  risks,  the  Agency  has 
greater  reason  to  be  conservative  in 
assessing  the  health  risks  accompanying 
exposure  at  any  dose.  In  particular,  die 
latent  period  of  cancer,  when  taken 
together  with  the  fact  that  cancer  may 
develop  from  doses  too  small  to  cause 
other  physical  effects,  means  that 
individuals  may  not  be  aware  that  they 
need  to  leave  release  sites  at  which  they 
may  be  exposed  to  dangerous  levels  of 
potential  carcinogens.  The  Agency, 
therefore,  has  detennined  that  the 
special  properties  of  potential 
carcinogens  justify  assigning  lower  RQs 
(i.e.,  one.  10,  and  100  pounds]  to 
potential  carcinogens  than  the  RQs  that 
are  assigned  to  other  hazardous 
substances  (ie.,  one,  10, 100, 1000,  and 
5000  pounds). 

In  summary,  a  lOO-pound  maximum 
RQ  for  potential  carcinogens  is  retained 
because  (1)  reference  to  the  Agenc/s 
chronic  toxicity  sc«ie  shows  that  a  5000- 
ponnd  RQ  would  be  inappropriate  for 
any  potential  carcinogen;  and  (2)  the 
Agency  believes  tlvt  the  special 
properties  of  potential  carcinogens 
justify  a  more  conservative  approadi  bi 
setting  RQ  levels  for  these  substances 
than  for  other  hazardous  substances. 


Several  commenten  objected  to  the 
fact  diet  the  Agency  asd^u  the  same 
"low"  hazard  ranking  (ami  resultant  100- 
pound  RQ)  to  weight-of^videnoe  Group 
C,  potency  Group  3  potential 
carcinogens  diat  it  assi^is  to  weight-of- 
evidence  Group  62,  potency  Group  3 
potential  carcinogens,  llius,  the 
commenten  disagreed  with  the 
proposed  lOO-pound  maximum  RQ  for 
potential  carcinogens.  Ilie  commenten 
recommended  that  hazsodous 
substances  with  no  greater  dian 
"inadequate"  evidence  of  cancer  in 
humans  and  "limited"  evidence  of 
cancer  in  animals  (te..  wei^t-of- 
evidence  Group  C]  receive  1000-  or  5000- 
poimd  RQs. 

At  this  time,  EPA  has  decided  to 
retain  the  lOO-pound  maximum  RQ  for 
potential  carcinogens.  However,  EPA 
plans  to  evaluate  the  RQ  adjustment 
methodology  for  potential  carcinogens, 
particulariy  the  weight-of-evidence 
Group  C,  potency  Group  3  substances.^" 
The  results  of  this  evaluation  will  be 
addressed  in  a  foture  Agency  action. 
Note  that  this  continuum  hivestigation 
does  not  alter  today's  determination  that 
these  subitances  be  assigned  RQs  of  no 
more  than  100  pounds. 

b.  UseofNTPandlARC 
Determinationa,  Several  commenten 
suggested  that  the  Agency  not  rely  on 
NTP  and  lARC  determinations  as  a 
basis  for  RQ  rulemakings  and 
recommended  that  EPA  hidependendy 
evaluate  the  qualitative  evidence  of 
carcinogenicity  for  each  hazardous 
substance,  hi  die  March  16, 1987  NPRM 
(52  FR  8143).  the  Agenqy  proposed  a 
procedure  for  screening  the  list  of 
CERCLA  hazardous  substances  to 
identify  hazardous  sutistances  that 
might  require  assessment  for  potential 
carcinogenicity.  The  NTP  annual  reports 
and  lARC  monographs  are  used  only  as 
an  initial  screen  for  substances  to  be 
evaluated  for  potential  carcinogenicity 
by  die  Agency.  The  conclusions  reached 
by  lARC  or  NTP  on  spadfic  chemicals 
do  not  deteraiine  directly  whether  a 
hazardous  substance  is  considered  a 
potential  carcinogen  for  purposes  of 
establishing  RQs.  Rather,  EPA  foOows 


>"  Five  iadlvMaal  haurdou  tdNtancM  ne  in 
thii  category:  S-nitro-o-toWdlBa;  MOchartK  p- 
toluidiM:  l.tU-tMncUoiMlhaM:  and  U> 
trickloroethane.  EPA  it  promulgating  an  RQ 
adjuitment  of  100  pounds  for  tacdiarin  in  Ma  final 
rula.  RQ  adlMrtmants  of  100  poanda  for  <ka  odMr 
four  wal^t-of-avldanoa  Cfoiw  C  potaney  Graap  3 
■ubatawaa  ara  prandgatad  li  a  final  Mk  priittakad 
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the  procedures  set  out  in  its  Guidelines 
for  Carcinogen  Risk  Assessment  to 
make  this  determination. 

c.  Application  of  EPA 's  Carcinogen 
Assessment  Guidelines.  EPA's 
metiiodology  for  adjusting  RQs  for 
potential  carcinogens  is  derived  from 
the  Agency's  Guidelines  on  Carcinogen 
Risk  Assessment  The  comments 
addressed  m  this  section  are  directed 
toward  the  Guidelines'  classification  of 
potential  carcinogens.  Although  the 
discussion  ot  these  issues  below  is  not 
an  independent  defense  of  the 
Guidelines,  the  Agency's  responses  to 
public  comments  in  this  rulemaldng  are 
fully  consistent  with  EPA's  response  to 
comments  received  during  preparation 
of  the  final  Guidelines. 

Two  commenten  objected  to  the 
Agency's  lack  of  distinction  between  the 
Bl  and  B2  weight-of-evidence  Groups 
for  hazard  ranking  purposes.  These 
commenten  suggested  that  weight-of- 
evidence  Groups  Bl  and  B2  be 
distinguished  by  assigning  B2  potential 
carcinogens  hazard  rankings  one  level 
higher  than  the  hazard  rankings  for  Bl 
potential  carcinogens. 

As  discussed  in  Section  n.B.l  above, 
the  Agency  has  divided  weight-of- 
evidence  Group  B  into  two  subgroups, 
Bl  and  B2.  Where  there  is  limited 
evidence  of  carcinogenicity  from 
epidemiologic  studies,  a  hazardous 
substance  usually  is  placed  in  Group  Bl. 
Hazardous  substances  for  which  there  is 
"sufficient"  evidence  from  animal 
studies  and  "inadequate"  evidence  or 
"no  data"  from  human  epidemiologic 
studies  are  usually  placed  in  Group  B2. 
The  decision  to  divide  Group  B  into  two 
subgroups  reflects  only  the  type  of 
evidence  of  carcinogenicity,  not  a 
judgment  Uiat  B2  substances  are  of 
lesser  concern  than  Bl  substances. 
Furthermore,  because  it  is  reasonable  to 
treat  hazardous  substances  for  which 
there  is  sufficient  evidence  of 
carcinogenicity  in  animals  (Group  B2)  as 
if  they  present  a  carcinogenic  risk  to 
humans,  such  substances,  along  with 
other  substances  for  which  there  is 
limited  evidence  from  human 
epidemiologic  studies  (Group  Bl),  are 
classified  as  probable  human 
carcinlgens  (Group  B).  Thus,  die  Agency 
beUevA  that  for  RQ  adjustment 
purposes,  no  distinction  in  levels  of 
concern  is  warranted  between  Group  Bl 
and  Group  B2  substances. 

Two  commenten  suggested  that  the 
Agency  not  count  benign  tumon  equally 
with  malignant  tumon  when  there  is  no 
evidence  that  the  benign  tumon  are 
precunon  of  malignant  tumon  or  are 
life  threatening.  EPA  agrees  with  the 
commenten  that  benign  tumon  should 
not  be  treated  equally  with  malignant 


tumon  if  there  is  no  evidence  that  the 
benign  tumon  will  progress  to 
malignancies  of  the  same  histogenic 
ori^n.  It  is  recognized,  however,  diat 
benign  tumon  frequently  induce 
malignant  tiunon  and  that  benign 
tumon  often  progress  to  malis^iant 
tumon  (see  51  FR  33992, 33994,  citing 
Interdisciplinary  Panel  on 
Carcinogenicity,  1984,  Science  225:686, 
note  4).  In  such  cases,  the  Agency's 
consideration  of  benign  tumor  data  in 
assessing  potential  carcinogenicity  is 
appropriate. 

Several  commenten  disagreed  with 
the  Agency's  use  of  body  surface  area 
ratios  for  deriving  human  potency 
values  from  animal  potency  calculations 
and  recommended  the  use  of  body- 
weight  ratios  instead.  The  commenten 
argued  that  the  use  of  body  surface  area 
as  an  intenpecies  scaling  factor  is 
based  on  data  relating  to  the 
noncarcinogenic  effects  of  drugs.  The 
Agency's  use  of  body  surface  area  to 
extrapolate  from  animals  to  humans 
was  discussed  in  the  response  to 
comments  on  the  Proposed  Guidelines 
for  Carcinogen  Risk  Assessment.  In  that 
response,  the  Agency  concluded  that  Uie 
choice  of  the  body  surface  area  scaling 
factor  could  be  justified  by  the  data  on 
effects  of  drugs  in  various  species,  and 
that  EPA  would  continue  to  use  this 
scaling  factor  unless  data  on  a  specific 
agent  suggests  that  a  different  scaling 
factor  is  justified.  Furthermore,  because 
RQs  are  based  on  a  relative  ranking  of 
substances,  the  consistent  application  of 
scaling  facton  to  all  substances  should 
not  have  a  material  effect  on  the  relative 
rankings. 

Two  commenten  objected  to  the 
Agency's  policy  of  pooling  tumon  at 
different  sites.  The  Agency  pools  tumor 
sites,  however,  only  when  each  site, 
viewed  separately,  shows  a  significant 
elevated  tumor  incidence.  EPA  believes 
that  pooling  of  tumor  sites  is  justified  in 
these  limited  circiunstances  because  an 
agent  that  induces  cancer  in  two 
locations  is  of  greater  concern  than  an 
agent  that  induces  cancer  in  only  one 
location. 

The  same  two  commenten  objected  to 
the  Agency's  use  of  effective  dose 
(which  takes  into  account  absorption, 
distribution,  metabolism,  and  excretion 
of  potential  carcinogens)  to  calculate 
potency.  The  commenten  argued  that 
administered  dose  (the  actual 
experimental  dose)  should  be  used  to 
estimate  relative  carcinogenic  potency 
for  purposes  of  assigning  RQs.  The 
commenten  acknowledged  that 
effective  dose  is  appropriate  for 
estimating  absolute  measures  of  risk. 
The  commenten  failed  to  demonstrate, 
however,  that  effective  dose  is 


inappropriate  for  measuring  relative 
risk.  As  a  practical  matter,  for  most 
hazardous  substances  (approximately  90 
percent),  EPA  uses  administered  dose 
because  the  Agency  lacks  infonnation 
necessary  to  distinguish  between 
administered  dose  and  effective  dose. 
Nevertheless,  where  such  inforaiation  is 
available,  the  Agency  prefen  to  use 
effective  dose  rather  than  administered 
dose,  because  the  former  is  more 
appropriate  for  measuring  relative  levels 
of  risk  (e.g.,  RQ  levels).  Effective  dose  is 
used  to  determine  carcinogenic  potency 
only  when  a  substance  has  undergone 
extensive  studies  that  have  been  subject 
to  peer  review. 

One  commenter  stated  that  the 
Agency  proposed  to  regulate  animal 
carcinogens  in  the  same  manner  as 
known  human  carcinogens  and  that 
regulation  should  focus  on  exposures  to 
substances  with  known  humem  health 
effects.  This  commenter  is  mistaken  in 
believing  that  the  RQ  adjustment 
methodology  treats  animal  and  hiunan 
carcinogens  equally.  The  hazard  ranking 
methodology  used  to  establish  RQs  for 
potential  carcinogens  assigns  lower  RQs 
to  known  human  carcinogens  of  the 
same  potency  as  known  animal 
carcinogens  for  which  the  human 
evidence  is  limited  or  inadequate. 
Moreover,  EPA  does  not  believe  that  its 
regulation  of  potential  carcinogens 
should  be  limited  to  those  which  have 
known  human  health  effects,  because 
the  Agency  strongly  believes  that 
animal  data  are  relevant  to  predict  the 
potential  for  a  carcinogenic  response  at 
some  dose  in  humans. 

One  commenter  argued  that 
extrapolation  from  continuous  low-dose 
exposure  studies  to  effects  of  one-time 
releases  cannot  be  made.  The  Agency 
acknowledges  that  estimating  the 
absolute  effect  of  one-time  releases  from 
experimental  data  is  difficult  However, 
the  establishment  of  RQs  is  not  based 
on  an  assessment  of  absolute  effects, 
and  the  Agency  believes  that  the 
Guidelines  for  Carcinogen  Risk 
Assessment  (which  were  followed  in 
this  rulemaking]  provide  a  reasonable 
basis  for  determining  a  relative  ranking 
of  potential  carcinogens.  These 
guidelines  have  been  peer  reviewed  and 
revised  based  on  pubUc  comments  and 
therefore  provide  a  reasonable  basis  for 
carcinogenic  assessment  Furthermore, 
the  commenter  failed  to  note  certain 
implications  of  the  relationship  between 
one-time  releases  and  one-time 
exposures.  One-time  releases  can 
contaminate  water  or  soil,  resulting  in 
continuous  low-dose  exposures  over  a 
period  of  yean.  Thus,  the  Agency's 
extrapolation  from  continuous  low-dose 
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exposure  ttudin  to  effects  of  one-time 
releases  is  reasonable. 

This  commenter  also  noted  that  there 
are  signifkant  uncertainties  involved  in 
low-dose  extrapolation.  EPA  agrees  and, 
therefore,  has  developed  an  RQ 
methodology  that  does  not  use  low-dose 
extrapolation.  The  methodology  relies 
instead  on  the  EDIO,  diat  is,  the  dose 
that  causes  an  increased  cancer 
incidence  of  10  percent  Use  of  the  EDlO 
is  advantageous  because  it  eliminates 
the  issue  of  low-dose  extrapolation  for 
RQ  adjustment  purposes. 

The  same  commenter  argued  that  low 
doses  of  certain  heavy  metals  are 
essential  to  human  health,  and  that  low 
exposures  to  suspected  carcinogens  may 
not  pose  significant  hicremental  rides. 
Thus,  according  to  the  commenter. 
extrapolation  over  a  wide  range  of 
doses  may  not  be  appropriate. 

EPA  agrees  with  the  commenter  that 
certain  substances  can  have  both 
beneficial  effects  at  low  doses  and  toxic 
effects  at  high  doses.  In  addition,  low 
doses  can  have  both  beneficial  and 
toxic  effects  simultaneously.  The 
question  of  whether  a  particular  release 
will  cause  exposed  incUviduals  to 
experience  toxic  effects,  however,  is  a 
question  of  risk  assessment  to  be  made 
by  the  Federal  On-Scene  Coordinator 
(OSQ  based  on  all  available 
information  pertinent  to  the  particular 
release.  As  stated  earlier,  the 
establishment  and  adjustment  of  RQs  is 
intended  to  be  a  reporting  trigger  rather 
than  a  risk  assessment 

For  the  reasons  discussed  above,  EPA 
has  decided  at  this  time  that  no  changes 
to  the  Agency's  Guidelines  for 
Carcinogen  Risk  Assessment  are 
necessary.  Nevertheless,  the  Agency 
continuaUy  reviews  the  Guidelines;  if 
new  infonnation  or  procedures  become 
available,  the  Agency  will  consider 
whether  revisions  are  warranted. 

C.  Substances  for  Which  RQs  Are 
Adjusted 

1.  Summary 

Today's  final  rule  adjusts  the  RQs  for 
six  of  the  273  hazardous  substances 
whose  RQs  were  proposed  to  be 
adjusted  in  the  March  10, 1987  NPRM. 
These  six  RQ  adjustments  are  shown  bi 
the  following  table: 
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EPA  has  promulgated  the  proposed 
RQ  adjustments  without  change  for  each 
of  these  six  substances.  For  the  reasons 
discussed  in  Section  LB.  of  this 
preamble,  the  Agency  has  decided  to 
expedite  the  promu%ation  of  RQ 
adjustments  for  these  six  substances. 

2.  Response  to  Comments 

Public  comments  on  the  March  18, 
1987  NPRM  addressed  proposed  RQ 
adjustments  for  tlirae  of  the  six 
hazardous  substances  in  this 
rulemaking:  1,4-dioxane,  saccharin,  and 
perchloroethyiene.  No  comments  were 
received  on  the  proposed  RQ 
adjustments  for  2-etttoxyethanol. 
ethylene  oxide,  and  2-nitropropane. 

Two  commenters  supported  adjusting 
the  RQ  for  1,4-dioxane  from  the  one- 
pound  statutory  level  to  100  pounds. 
One  commenter  supported  the  proposed 
RQ  adjustment  of  100  pounds  for 
saccharin  because,  the  commenter 
suggested,  the  new  reporting  level  would 
be  consistent  with  pubUc  health 
concerns  in  general,  and  with  the  lack  of 
hazard  posed  by  a  potential  release  of 
between  one  and  lOD  pounds  of 
saccharin  during  transportation.  The 
Agency  agrees  that  the  one-pound 
statutory  RQ  for  saccharin  does  not 
appropriately  reflect  its  carcinogenic 
potential.  Saccharin  is  a  weight-of- 
evidence  Group  C  potency  Group  3 
substance  which  therefore  receives  a 
low  hazard  ranking  and  a  100-pound 
RQ. 

Three  commenters  recommended  that 
perchloroethyiene  riiould  be  classified 
as  a  weight-of-evidence  Group  C 
substance,  rather  then  as  a  Group  B2 
substance  as  proposed  in  the  March  16, 
1987  NPRM.  The  available  rat  tumor 
data  and  mouse  tumor  data,  when 
considered  together,  support  the 
Agency's  current  position  that 
perchloroethyiene  should  fall  into  the  B2 
category  based  on  sufficient  animal 
evidence  of  carcincvenicity  (see 
Addendum  to  Healm  Assessment 
Docmnent  for  Tetrachloroethylene 
(Perchloroethyiene),  External  Review 
Draft  April  2, 1988;  NTIS  #PB88- 
174489).  EPA's  position  on  this  issue  is 
consistent  with  the  lARC  classification 
of  perchloroethyiene.  However,  it  is 
important  to  note  that  EPA's  B2 
classification  for  perchloroethyiene  is 
based  on  a  draft  carcinogenicity 
assessment  that  has  not  yet  been 
finalized.  If  this  classification  changes 
based  on  the  final  assessment  and  the 


change  warrants  an  ad^stment  of  the 
RQ  for  perchloroethyiene,  the  RQ  will 
be  adjusted  in  a  future  rulemaking. 
Pending  the  results  of  the  Agency's  final 
carcinogenicity  assessment  the  B2 
classification  and  100-pound  RQ 
adjustment  for  perchloroethyiene  will  be 
maintained  in  this  final  rule. 

In  a  final  rule  published  elsewhere  in 
today's  Federal  Register,  the  Agency 
responds  to  public  comments  on  254  of 
the  273  RQ  adjustments  proposed  in  the 
March  16, 1987  SPRiA.  As  explained  in 
Section  ILC.2.i  of  the  preamble  to  that 
final  rule,  EPA  will  address  the  RQs  for 
the  remaining  13  substoices  that  were 
the  subject  of  the  Marck  16, 1987  NPRM 
in  a  future  action. 

m.  SUMMARY  OF  SUPPORTING 
ANALYSES 


A.  Executive  Order  No.  12291 

Executive  Order  (E.O.)  12291  requires 
that  regulations  be  dassified  as  major  or 
nonmajor  for  purposes  of  review  by  the 
Office  of  Management  and  Budget 
(0MB).  According  to  E.0. 12291,  major 
rules  are  regulations  that  are  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovatioa,  or  on  the 
ability  of  United  States^based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

An  economic  analysis  performed  by 
the  Agency,  available  for  inspection  at 
Room  M2427,  U.S.  EPA  401 M  Street 
SW..  Washington,  DC  30480,  shows  that 
today's  final  nde  is  nonmajor,  because 
the  rule  will  result  in  estimated  net  cost 
savings  of  $1.5  million  annually.  The 
annual  net  cost  savings  of  all  RQ 
adjustments  promulgated  or  proposed  to 
date  (including  those  contained  in  this 
final  rule)  is  estimated  to  be  $34.7 
million.  It  should  be  noted  that  these  net 
cost  savings  reflect  only  those  effects  of 
the  RQ  adjustments  that  are:  (1)  Readily 
quantifiable  in  dollars;  and  (2) 
associated  with  the  notification 
requirements  under  CERCLA  section  103 
and  SARA  section  304  (including  the 
associated  activities  of  recordkeeping, 
notification  processing,  monitoring,  and 
response). 

This  final  rule  has  been  submitted  to 
0MB  for  review,  as  required  by  RO.  Na 
12291. 
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B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  To  determine  whether  a 
Regulatory  Flexibility  Analysis  was 
necessary  for  today's  final  rule,  a 
preliminary  analysis  was  conducted 
using  a  computer  model  that  simulated 
the  typical  operation  of  a  small  U.S. 
chemical  company. 

The  results  of  the  simulation  indicate 
that  the  upper-bound  total  cost  of 
compliance  to  small  firms  is  negligftle. 
See  the  Regulatory  Impact  Analysis  of 
Reportable  Quantity  Adjustments  Under 
Sections  102  and  103  of  die 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  Volume  L  March  1985,  available  for 
inspection  at  Room  M2427,  U3.  EPA 
401 M  Street  SW..  Washington,  DC 
20460.  Therefore,  because  today's  final 
rule  is  not  expected  to  have  a  significant 
impact  on  small  entities,  EPA  certifies 
that  no  Regulatory  Flexibility  Analysis 
is  necessary. 

C.  Paperwork  Reduction  Act 

EPA  requires  an  Information  Impact 
Analysis  for  all  rules  that  impose  a 
paperwork  burden  on  the  public.  This 
analysis  estimates  the  bunlen  imposed 
on  parties  outside  EPA  for  activities 
such  as  notification  or  recordkeeping. 
Today's  final  rule  will  provide  a 
decrease  in  the  paperwork  burden 
imposed  on  the  regulated  community  for 
information  collection  associated  with 
fewer  releases  being  reportable. 
Because  the  effect  of  this  final  rule  on 
the  paperwork  burden  is  a  reduction. 
EPA  has  determined  that  no  further 
Information  Impact  Analysis  need  be 
performed. 


the  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act  44  U.S.C.  Section  3501  et  seq..  and 
have  been  assi^ied  OMB  cxmtrol 
number  2050-0046. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  8  to  11  liours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infonnation. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
duel  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA" 

list  of  Subjects  in  40  CFR  Pattsn 

Air  pollution  control,  Chemicals, 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
substances.  Hazardous  wastes. 
Intergovernmental  relations.  Natural 
resources,  Oil  pollution.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  June  26. 19B9. 
WUfam  K.  ReUly, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Part  302  is  amended 
as  follows: 


PART  302-OESIGNATKMi, 
REPORTABLE  QUANTTT1ES,  AND 
NOTIFICATION 

1.  The  authority  citetion  for  Part  302  is 
revised  to  read  m  foltows: 

Authority:  42  U.S.C.  9602;  33  U.S.C  1321 
and  1361. 

§302.4    (Amended] 

2.  Section  302.4  is  amended  by 
revising  the  following  entries  in  Table 
302.4  and  Appendix  A  to  read  as  set 
forth  below.  The  note  preceding  Table 
302.4  is  republished  without  change. 

Note:  The  numbiere  under  the  column 
headed  "CASRN"  are  the  Chereiuil  Abstracts 
Service  Registry  Nuir.bers  for  each  hazardous 
sulxtance.  Other  oames  by  which  each 
hazardous  substance  is  identined  in  other 
statutes  and  their  implementing  regulations 
are  provided  in  the  "Regulatorj'  Synonyms" 
column.  The  "Statutory  RQ"  column  lists  the 
RQs  for  hazardous  substances  established  by 
section  102  of  CERCLA.  The  "Statutory 
Code"  column  indicates  the  8tatutor>'  source 
for  deaigiwting  each  substance  as  a  CERCLA 
hazardous  substance:  "1"  indicates  that  the 
statutory  source  is  section  311(bK4)  of  the 
Clean  Water  Act,  "2"  indicates  that  the 
source  is  section  307(a]  of  the  Clean  Water 
Act.  "3"  indicates  that  the  source  is  section 
112  of  the  Clean  Air  Act  and  "4"  indicates 
that  tlie  source  is  RCRA  section  3001.  The 
"RCRA  Waste  Number"  column  provides  the 
waste  identification  numbers  assigned  to 
various  substances  by  RCRA  regulations.  The 
column  headed  "^Category"  lists  the  code 
letters  "X."  "A,"  "B,"  "C."  and  "D,"  which  are 
associated  with  reportable  quantities  of  1. 10, 
100. 1000,  and  5000  pounds,  respectively.  The 
"Pounds  (kg)"  column  provides  the  reportable 
quantity  adjustment  for  each  hazardous 
substance  in  pounds  and  kiiograms. 


Tabl£  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 


Hazardous  sutstanoe 


Statutory 


CASRN 


Regulatory  synonyms 


RO 


U 


Final  RQ 


Codet 


RCRA 

waste 

No. 


Caie- 
9«»y 


Pounds  (Kg) 


i.2-BanzisaWaaa)in-3-on«,1.1.dlanda.  \ 

1.4-Dietli)tene  diRide 

1 ,4-OioKane 

Ethane.  1.1,2,2-talractAxo-. 

2-EttK>xyettfanal 

Etttylene  glycol  monoettiyl  eltwr.. 


S1072 
123911 
123911 
127184 

110605 
110805 


Sacdiarin  and  salts 

i.4-0Kn(ane 

1 ,4-OieS^ytene  dKMde .. 

PerctiloroeOiytene  — __... 

TetrachloiDettiylene  ..__—_____ 
Ethylene  glycol  monoethyl  ether. 
2*Elh0KyettWK3l ..........< 


4 

4 

4 

2.4. 

4 
4 


U202 

U10B 
U108 
U210 

« 

U359 
U3S9 


100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

1000(454) 
1000  (454) 
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Htzardoua  wbstanoe 


CASRN 


Raguktory  synonyms 


Statutofy 


RO 


Codet 


RCRA 

waste 

No. 


FkwIRO 


C»te- 
(pry 


Pounds  (Kg) 


* 
2-1 

Oxiranc.. 


PareNofoathylana . 


Propane,  2-nitro- 

Saccharin  and  salts 
TelracNoroethene.. 

Tetrachioroethylene 


75218 

79469 

75218 

127184 

79469 

81072 

127164 

127184 


Oidrana 

Propane,  2-nimy . 
Ethylene  oxide 


Ethene,  1,1.2.2-tetnchloro- 

Telrachloroethene.... „, 

Tetrachloroethytone 


2-Nitropropane _ 

1,2-Benzi80thiazoiin^-one,l,l-dioxide,  and  salts. 


Ethene,  1.1,2,2-tetrachloro-. 

PerchkJfoettiylene 

TetrachloroettTylena 

Ethene,  1,1,2,2-tetrachloro-. 

Perchkxoethylene 

Tetrachloroethene... 


1* 

1* 
1* 
1* 

1* 

r 
1* 

1* 


4 

4 

4 

2,4 

4 

4 

2,4 

2.4 


U115 
U171 
U115 
U210 

U171 
U202 
U210 

U210 


10  (4.54) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

10  (4.54) 
100  (45.4) 
100  (45.4) 

100  (45.4) 


t— 4ndteates  the  statutory  source  as  defined  by  1, 2, 3,  or  4  tieknr 

1— Indteates  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  CWA  Section  31 1(b)(4) 
2-Hndicatea  that  the  statutory  source  for  designation  of  this  hazardous  8ut>stance  under  CERCLA  is  CWA  Section  307(a) 
3— Micalea  that  the  statutory  source  for  designation  of  this  hazardous  subsunca  under  CERCLA  is  CAA  Section  112 
4-Micatas  that  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  RCRA  Section  3001 
1*— indicates  that  the  l-pound  RO  is  a  CEROLA  statutory  RQ  1 


Appendix  A 

Sequential  CAS  Registry  Nuimber  List 
OF  CERCLA  Hazardous  Substances 


CASRN 


Hazardous  substarwe 


75218. —  Ethylene  oxide 
Oxirane 

•  t  •  •  • 

79469 Propane,  2-nitfo- 

2-Nitropropane 

•  •  •  •  • 

SI  072 —  1,2-Benzisothiazolin.3-one,1,1-dk>xide. 
and  salts 

Saccharin  and  salts 

•  •  •  •  ■ 

110805 Ethylene  gfycol  monoethyl  ether 

2-Ethoxyethanol 

•  •  •  •  • 

123911  _...  1,4-Oiethylene  dioxide 

1,4.0ioxane 

•  •  •  •  • 

127184 Ethene,  1,1.2,2-tetrachloro- 

Perctiloroethylene 
Tetrachloroethene 
Tetraciiloroethylerw 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

40  CFR  Parts  1 16. 1 17,  and  302 


[SWH-FRL  3372-8] 

Reportable  Quantity  Adjustments; 
Delisting  of  Ammoniem  Thiosulfate 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  Sections  103(a)  and  (b)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended, 
require  that  persons  in  charge  of  vessels 
or  facilities  from  which  hazardous 
substances  have  been  released  in 
quantities  that  are  equal  to  or  greater 
than  their  reportable  quantities  (RQs) 
immediately  notify  the  National 
Response  Center  of  the  release.  Section 
102(b)  sets  an  RQ  of  one  pound  for 
hazardous  substances,  except  those 
substances  for  which  different  RQs  have 
been  established  pursuant  to  section 
311(b)(4]  of  the  Clean  Water  Act  (CWA). 
In  addition  to  these  reporting 
requirements,  section  304  of  the 
Superfund  Amendments  and 
Reauthorization  Act  ef  1986  (SARA) 
Tide  III  requires  that  releases  of 
hazardous  substances  in  quantities 


equal  to  or  greater  than  their  RQs  (or 
one  pound  if  a  reporting  trigger  is  not 
established  by  regulation)  be  reported  to 
State  and  local  authorities. 

Section  102(a)  of  CERCLA  authorizes 
the  U.S.  Environmental  Protection 
Agency  (EPA  or  "the  Agency")  to  adjust 
RQs  for  hazardous  substances  and  to 
designate  as  hazardous  substances 
those  substances  that,  when  released 
into  the  environment,  may  present 
substantial  danger  to  the  public  health 
or  welfare  or  the  environment. 
Currentiy,  there  are  725  CERCLA 
hazardous  substances.'  In  this 
rulemaking,  EPA  is  promulgating  Hnal 
RQ  adjustments  for  258  hazardous 
substances.  Of  these  258  hazardous 
substances,  254  had  RQs  proposed  for 
adjustment  by  EPA  in  a  Notice  of 
Proposed  Rulemaking  (NPRM)  published 
on  March  16, 1987  (52  FR  8140).'  RQs  for 
four  additional  hazardous  substances 
that  were  not  proposed  for  adjustment 
in  die  March  16, 1987  NPRM  are  also 
included  in  this  final  rula  These  four 
hazardous  substances  are  waste 
streams  that  were  listed  es  hazardous 
under  section  3001  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 


>  See  Note  1  at  the  end  of  the  text  of  this 
preamble. 

■  See  Note  2  at  the  end  of  the  text  of  this 
preamble. 
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(and.  therefore,  were  designated  as 
hazardous  under  CERGLA]  after  the 
March  16, 1987  proposal  was  publiahed.' 

By  making  the  adjustments  contained 
in  this  rulemaking,  die  Agency  will  be 
able  to  focus  its  resources  on  those 
releases  that  are  most  likely  to  pose 
potential  threats  to  public  heal&  or 
welfare  or  the  environment.  In  addition, 
by  making  these  adfustments,  EPA  will 
relieve  the  regulated  community  of  the 
burden  of  reporting  releaaei  that  are 
unlikely  to  pose  such  threats. 
EmcnvE  date:  October  13, 1989. 
addresses:  The  toll-free  telephone 
number  of  the  National  Response  Center 
is  1-800/424-8802;  in  the  Washington. 
DC  metropohtan  area  the  number  is  1- 
202/267-2675. 

Docket:  Copies  of  materials  relevant 
to  this  rulemaking  are  contained  in 
Room  M2427  at  the  US.  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington.  DC  20460  (Docket  Number 
102  RQ-273C).  The  docket  is  available 
for  inspection  between  the  hours  of  9i00 
a.m.  and  4:00  p  jn.,  Monday  through 
Friday,  excluding  Federal  holidays.  To 
review  docket  materials,  you  may  make 
an  appointment  by  calling  1-202/382- 
3046.  The  public  may  copy  a  maxhnum 
of  50  pages  from  any  regulatory  docket 
at  no  cost.  Additional  copies  cost  $.20 
per  page. 

FOR  FURTHER  INFORMATION  CONTACR 

Ivette  O.  Vega.  Response  Standards  and 
Criteria  Branch,  Enwigency  Response 
Division,  U.S.  Environmental  Protection 
Agency  (OS-210).  401 M  Street.  SW.. 
Washington.  DC  20460,  or  the  RCRA/ 
Superfund  Hotline  at  1-800/424-9346:  in 
the  Washington,  DC  metropolitan  area 
at  1-202/382-3000. 
SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

L  Introductioii 

A.  SUtutory  Audiocity 

B.  Background  of  tliis  Rulemaking 
D.  Reportable  Quantity  Adjustments 

A.btroduction 

B.  Reportable  Quantity  Adjustment 
Me^odology 

1.  Summary  of  the  Medmdoiogy 

2.  Responses  to  Commenla  Receired 
on  the  Methoddogjr 

a.  Application  of  BHP  to  Potential 
Carcinogens 

b.  Application  of  CWA  Mxtuie  Ride 
to  Hazardous  Waste  Streams 

C  Substances  for  Which  RQs  Are 
Adjasted 

LSoBBury 

2.  Responses  to  Comments  on 
Propoaad  RQs  far  Specific  Snbetaaces 


•  See  Note  3  at  (he  end  of  Dm  text  of  lUa 
preamble 


a.  Acryionitrile 

b.  Arsenic 
c  Asbestus 

Q.  Ble(2  euiyuiexyijpfithuate 
e.  Cmdob  tatrachlorkle 
L  ChiorannD 

g.  Chromium  and  chromium 
compounds 

h.  Hsxachlorobutadiena 
L  Land  and  lead  compounds 
).  Methyl  chloride 
k.  Nickel  and  nickel  coinpounds 
L  Polydilorinated  biphenyls 
m.  Tnduoroetnyinw 
n.  Vinyl  chlocide 
a  Wsatsstnuns 
D.  Update  co  Metliyl  laocyaBate 

III.  RQ  Adiustments  Under  CWA  Sectioa 
311 

IV.  Delisting  of  Ammonium  Thiosulfate  as 
a  Hazardous  Substance 

V.  Replacement  of  the  Registered 
TVademaik,  nKetthane,"  with  the  Generic 
Name,  Diccrfol 

VL  list  of  Hazardous  Substances  and 

Adjusted  RQs 
VII.  Summary  of  Snpportiag  Analyses 

A.  Executive  Order  Na  12291 

B.  Regulatory  Flexibility  Act 
C  Paperwoik  Reduction  Act 

Ust  of  Subjects 

I.  Introductian 

A.  Statutory  Authority 

Section  102(b)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  liability  Act  of  1960 
(CERCLA)  (Pub.  L  96-510),  42  US.C 
9601  et  aeq..  as  amended  by  the 
Superfund  Amendments  and 
ReautlKtrization  Act  of  1986  (SARA) 
(Pub.  L  09-409),  establishes  reportaUe 
quantities  (RQs)  of  one  poimd  for 
releases  of  hazardous  substances, 
except  for  hazardous  substances  whose 
RQs  were  established  at  a  different 
level  ptirsuant  to  section  311  of  the 
Clean  Water  Act  (CWA).  Section  102(a) 
of  CERCLA  authorizes  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA  or  "the 
Agency")  to  adjust  all  of  these  RQs  by 
regulation. 

Sections  103(a)  and  (b)  of  CERCLA 
require  that  the  person  in  charge  of  a 
vessel  or  fadUty  notify  the  National 
Response  Center  immediately  when 
there  is  a  release  of  a  hazardous 
substance  in  an  amount  equal  to  or 
greater  than  the  RQ  for  that  substance. 
This  notification  requirement  serves  as 
a  trigger  for  informing  the  government  of 
a  release  so  that  Federal  personnel  can 
evaluate  the  need  for  a  Federal  removal 
or  remedial  action  and  undertake  any 
necessary  action  in  a  timely  fashion. 
Under  section  104  of  CERCLA,  the 
Federal  government  may  respond 
whenever  there  is  a  release  or  a 
substantial  threat  of  a  release  of  a 
hazardous  substance  into  the 


environmeiiL  Responae  activities  are  to 
be  taken,  to  the  extent  practicable,  in 
accordance  with  the  National  Oil  and 
Hazardous  Sabetanoes  Foliation 
ConUngncy  Plan  (40  CFR  301%  whkh 
was  originally  developed  under  the 
CWA  and  which  has  been  revised  to 
reflect  the  responsibiUties  and  authority 
created  by  CERCLA 

If  a  release  meets  certain  statutory 
criteria  set  fottii  In  CERCLA  section 
103(fX2).  the  release  may  be  sab)ect  to 
more  limited  reporting  reqtdrements. 
Specifically,  a  release  is  subject  to  these 
limited  requirements  if  the  release:  (1)  Is 
continuous  and  stable  in  quantity  and 
rate,  and  is  from  a  facility  for  wUch 
notificatioo  has  been  given  under 
CERCLA  sectioa  103(c),  or  (2)  is  a 
release  far  which  notification  has  been 
given  under  CERCLA  sections  103(a) 
and  (b)  for  a  period  sufficient  to 
establish  the  continuity,  quantity,  and 
regularity  of  the  release.  Notification 
must  still  be  given  annually  and  when 
there  is  a  statistically  significant 
increase  in  the  release.  In  addition, 
CERCLA  section  103  provides  a 
reporting  exemption  for  federally 
permitted  releases.  The  definition  of 
federally  permitted  release  in  CERCLA 
section  101(10)  specifically  identifies 
releases  permitted  tmder  certain  other 
Federal  or  State  programs.  Several 
commenters  claimed  that  fteir  particular 
releases  are  subject  to  continuous  and/ 
or  federally  permitted  release  treatment 
EPA  published  proposed  regulations  to 
clarify  the  reduced  reporting 
requirement  for  continuous  releases  on 
April  19. 1988  (53  FR  12868).  EPA  also 
clarified  the  reporting  exemption  for 
federally  permitted  releases  in  proposed 
regulations  published  on  July  19, 1988 
(53  FR  27268).  Comments  on  continuous 
and  federally  permitted  release  issues 
submitted  in  response  to  the  March  16. 
1987  NPRM  will  be  addressed  in  the 
upcoming  final  rules  for  continuous  and 
federally  permitted  releases. 
In  addition  to  the  reporting 
requirements  established  by  CERCLA 
section  304  of  SARA  Tide  III  requires 
the  owners  or  operators  of  certain 
facilities  to  report  releases  of  CERCLA 
hazardous  substances  to  State  and  local 
authorities.  SARA  Tide  UI  section  304 
notification  must  be  given  immediately 
after  the  release  of  an  RQ  or  more  (one 
pound  or  more  if  a  reporting  trigger  is 
not  established  by  regidation)  to  the 
community  emergency  coordiiator  for 
each  local  emergency  planning 
committee  for  any  area  likely  to  be 
affected  by  the  release,  and  to  the  Stats 
emergency  response  commission  of  any 
State  like^  to  be  affected  by  the  release. 
These  notification  requirements  apply 
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only  to  releases  that  have  potential  for 
off-site  exposure  and  that  are  from 
facilities  at  which  a  "hazardous 
chemical"  (defined  by  regulations  under 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  CFR  1910.1200(c))  and  section 
311  of  SARA  Title  m)  is  produced,  used. 

or  stored.  

Section  109  of  CERa^  and  section 
325  of  SARA  Title  m  authorize  EPA  to 
assess  civil  penalties  for  failure  to  report 
releases  of  hazardous  substances  that 
equal  or  exceed  their  RQs.  Section  103 
of  CERCLA,  as  amended,  authorizes 
EPA  to  seek  criminal  penalties  for 
submitting  false  or  misleading 
information  in  a  notification  made 
pursuant  to  CERCLA  section  103,  and 
increases  the  maximum  penalties  and 
years  of  imprisonment  for  violation  of 
the  CERCLA  section  103  reporting 
requirement. 

B.  Background  of  this  Rulemaking 

On  May  25, 1983,  EPA  proposed  a  rule 
(48  FR  23552)  to  clarify  procedures  for 
Importing  releases  of  CERCLA 
hazardous  substances  and  to  adjust  RQs 
for  387  of  the  then  696  hazardous 
substances.*  In  the  May  25, 1983  NPRM. 
EPA  also  compiled  for  the  first  time  the 
list  of  "hazardous  substances"  defined 
under  section  101(14)  of  CERCLA  In  the 
preamble  to  that  NPRM,  EPA  discussed 
in  detail  the  CERCLA  notification 
provisions,  the  methodology  and  criteria 
used  to  adjust  the  RQ  levels,  and  the  RQ 
adjustments  proposed  under  section  102 
of  CERCLA  and  under  section  311  of  the 
CWA.  EPA  promulgated  final  RQ 
adjustments  for  340  hazardous 
substances  in  an  April  4, 1985  final  rule 
(50  FR  13456)  and  for  an  additional  102 
hazardous  substances  in  a  September 
29, 1986  final  rule  (51  FR  34534).  In  an 
NPRM  published  on  March  16. 1987  (52 
FR  8140),  EPA  proposed  RQ  adjustments 
for  273  hazardous  substances.  The 
March  16, 1987  Federal  Regtster  also 
contained  an  NPRM  in  which  EPA 
proposed  RQ  adjustments  for 
radionuclides.*  In  addition,  in  an  NPRM 


*  Since  tha  May  25. 19S3  NPRM,  31  tubttancM 
have  been  added  and  two  tubatancea  have  been 
deleted  from  the  CERCLA  list  bringing  the  total 
number  of  CERCLA  hasardoua  subatancei  to  725. 
The  31  tubetancea  added  to  the  Uat  are:  waate 
atream  P024  (49  FR  5306);  coke  oven  emiaaiona  (40 
PR  366601:  waste  atreama  F02a  F021.  F022,  F023, 
F026.  FD27.  and  FDZS  (SO  FR  1S7B):  waate  atreama 
Kill.  Kill  K113.  K114,  K115.  and  KllS,  o-toluidine 
and  p-tolaidine  (50  PR  42938):  wraate  atreama  K117, 
K118,  and  K138  (51  FR  5327):  »«thoxyethanol  (51  FR 
6637):  waste  atreama  K123.  K124.  K125,  and  K128  (51 
FR  37725):  and  waste  streams  K064,  KOSS.  KOSS, 
K0B8.  KOBO,  and  KOSl  (S3  FR  35412).  The  two 
substances  delated  from  the  Uat  are:  Iron  dextran 
(S3  FR  43878)  and  strontium  sulfide  (53  FR  43881). 

*  RQ  adittsiBMnls  for  radionuclides  were 
promalgatMi  in  a  final  rule  publiahed  on  May  24, 
1988(S4FR22S24). 


published  on  March  2, 1988  (53  FR  6762), 
EPA  reproposed  RQ  adjustments  for 
lead  metal  and  four  lead  compoimds, 
and  proposed  to  delist  ammonium 
thiosulfate  as  a  CERCLA  hazardous 
substance. 

In  this  rulemaking,  EPA  is 
promulgating  final  RQ  adjustments  for 
258  hazardous  substances,  including  254 
of  the  273  substances  proposed  for 
adjustment  in  the  March  16, 1987 
NPRM.*  EPA  promulgates  final  RQ 
adjustments  for  six  of  these  273 
hazardous  substances  elsewhere  in 
today's  Federal  Regilter.  As  explained 
in  Section  II.C.2.i  below,  EPA  will 
address  RQ  adjustmants  for  the 
remaining  13  of  the  273  hazardous 
substances  in  a  future  action. 

Section  II  of  this  preamble  discusses 
the  RQ  adjustments  promulgated  in  this 
rulemaking  and  the  methodology  used  in 
making  these  adjustments.  Section  I  also 
includes  EPA's  responses  to  public 
comments  on  the  March  16, 1987  NPRM 
that  are  relevant  to  the  258  RQ 
adjustments  made  in  this  rule  and  to  the 
RQ  adjustment  methodology  on  which 
these  258  adjustments  are  based. 
Section  III  discusses  RQ  adjustments 
made  under  section  311  of  the  CWA.  In 
finalizing  these  RQ  adjustments,  this 
rule  amends  Table  302.4  of  40  CFR  Part 
302  and  Table  117.3  of  40  CFR  Part  117. 
Section  IV  explains  the  delisting  of 
ammonium  thiosulfate  as  a  hazardous 
substance.  Section  V  discusses  the 
replacement  of  the  registered  trademark, 
"Kelthane,"  with  the  generic  name, 
dicofol.  In  making  these  changes 
concerning  ammonium  thiosulfate  and 
dicofol,  this  rule  amends  Tables  116.4A 
and  116.4B  of  40  CFR  Part  116.  Section 
VI  provides  a  summary  of  the  analyses 
supporting  this  rulemaking. 

II.  Reportable  Quantity  Adjustments 

A.  Introduction 


In  this  rulemaking,  the  Agency  adjusts 
RQs  based  upon  specific  scientific  and 
technical  criteria  diat  relate  to  the 
possibility  of  harm  from  the  release  of  a 
hazardous  substance  at  certain  levels. 
The  quantity  released  is  but  one  factor 
considered  by  the  government  when 
assessing  the  need  to  respond  to  such  a 
release.  Other  factors,  assessed  on  a 
case-by-case  basis,  include  but  are  not 
limited  to:  (1)  The  location  of  the 
release;  (2)  its  proximity  to  drinking 
water  supplies  or  other  valuable 
resources;  and  (3)  the  likelihood  of 
exposure  or  injury  to  nearby 
populations.  The  RQ  adjustments  made 


today  will  enable  the  Agency  to  focus  its 
resources  on  those  releases  that  are 
most  likely  to  pose  potential  threats  to 
public  health  or  welfare  or  the 
environment.  These  adjustments  will 
also  relieve  the  regulated  commtmity 
and  emergency  response  personnel  from 
the  burden  of  making  and  responding  to 
reports  of  releases  that  are  imlikely  to 
pose  such  threats. 

B.  Reportable  Quantity  Adjustment 
Methodology 


1.  Summary  of  the  Methodology 

The  Agency  has  wide  discretion  in 
adjusting  the  statutory  RQs  for 
hazardous  substances  under  CERCLA. 
Administrative  feasibility  and 
practicaUty  are  important 
considerations.  The  Agency's 
methodology  for  adjusting  RQs  begins 
with  an  evaluation  of  tha  intrinsic 
physical,  chemical,  and  toxicological 
properties  of  each  hazardous  substance. 
The  intrinsic  properties  examined — 
called  "primary  criteria"— are  aquatic 
toxicity,  mammahan  toxicity  (oral, 
dermal,  and  inhalation),  ignitability, 
reactivity,  chronic  toxicity,*  and 
potential  carcinogenicity. 

The  Agency  ranks  hazardous 
substances  for  each  intrinsic  property 
(except  potential  carcinogenicity)  on  a 
five-tier  scale,  associating  a  specific 
range  of  values  on  each  scale  with  a 
particular  RQ  value.*  This  five-tier  scale 
uses  the  five  RQ  levels  of  one,  10, 100, 
1000,  and  5000  pounds,  originally 
established  pursuant  to  CWA  section 
311  (see  40  CFR  117  and  44  FR  50776). 
For  hazardous  substances  evaluated  for 
potential  carcinogenicity,  each 
substance  is  assigned  a  hazard  ranking 
of  "high,"  "medium,"  or  "low."  These 
hazard  rankings  correspond  to  RQ  levels 
of  one,  10,  and  100  pounds,  respectively 
(see  Section  II.B.2.a  of  the  preamble  to 
the  final  RQ  adjustment  rule  published 
elsewhere  in  today's  Federal  Register). 
Each  hazardous  substance  evaluated 
imder  the  various  primary  criteria  is 
assigned  several  tentative  RQ  values 
based  on  its  particular  intrinsic 
properties  as  data  allow.  The  lowest  of 
the  tentative  RQs  becomes  the  "primary 


*  For  an  explanation  of  tie  four  additional 
substances  in  thia  final  rulemaking,  see  tlie 
"Summary"  abovl. 


*  EPA  is  aware  that  some  cluonic  effects  result 
from  acute  (short-term)  exposures  and  considers 
such  data  in  the  chronic  toxicity  evaluations.  The 
Agency  is  further  evaluating  data  on  chronic  effects 
resulting  frvm  acute  exposures  to  ensure  that  such 
data  receive  adequate  considemtion  in  the  RQ 
adjustment  process. 

■  All  of  the  RQs  promulgated  in  this  rulemaking 
are  subject  to  the  Agency's  review  of  the  most 
recent  systemic  (i.e.,  relating  to  a  particular  organ 
system)  toxicity  data.  Theae  RQs  will  be  revised,  if 
necesaary,  in  a  future  rulemaking  based  on  tha 
results  of  this  review. 
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criteria  RQ"  for  that  substance.  After 
the  primary  criteria  RQs  are  assigned, 
substances  are  further  evaluated  for 
their  susceptibility  to  certain 
degradative  processes,  which  are  used 
as  secondary  RQ  adjustment  criteria. 
These  natural  degradative  processes  are 
biodegradation,  hydrolysis,  and 
photolysis  (BHP).  (For  discussion  of  the 
application  of  BHP  to  potential 
carcinogens,  see  Section  n.B.2.a  of  this 
preamble.) 

If  a  hazardous  substance,  when 
released  into  the  environment,  degrades 
relatively  rapidly  to  a  less  hazardous 
form  by  one  or  more  of  the  BHP 
processes,*  its  RQ  (as  determined  by  the 
primary  RQ  adjustment  criteria)  is 
raised  one  level.  This  adjustment  is 
made  because  the  relative  potential  for 
harm  to  public  health  or  welfare  or  the 
environment  posed  by  the  release  of 
such  a  substance  is  reduced  by  these 
degradative  processes.  Conversely,  if  a 
hazardous  substance  degrades  to  a  more 
hazardous  product  after  its  release,  the 
original  substance  is  assigned  an  RQ 
equal  to  the  RQ  for  the  more  hazardous 
substance,  which  may  be  one  or  more 
levels  lower  than  the  RQ  for  the  original 
substance.  The  downward  adjustment  is 
appropriate  because  the  hazard  posed 
by  the  release  of  the  original  substance 
is  increased  as  a  restilt  of  BHP. 

To  identify  those  CERCLA  hazardous 
substances  Uiat  may  be  potential 
carcinogens,  EPA  reviewed  four  sources 
of  human  epidemiologic  and/or  animal 
bioassay  data  on  hazardous  substances 
that  suggest  possible  carcinogenic  effect. 
These  sources  are:  (1)  The  Annual 
Reports  on  Carcinogens  of  the  National 
Toxicology  Program  (NTP),  U.S. 
Department  of  Health  and  Human 
Services;  (2)  the  Monographs  of  the 
International  Agency  for  Research  on 
Cancer  (lARC);  (3)  final  Agency 
determinations  published  in  the  Federal 
Reguter  identifying  substances  as 
potential  carcinogens;  and  (4)  ongoing 
determinations  by  the  Agency's  Office 
of  Health  and  Environmental 
Assessment  that  substances  may  be 
potential  carcinogens,  based  on  either 
pubhshed  or  unpublished  data.^°  The 


*  The  specific  thresholds  for  the  application  of 
BHP  to  hazardous  substances  are  discussed  in  the 
Technical  Background  Document  to  Support 
Rulemaking  Pursuant  to  CERCLA  Section  102. 
Volume  1,  March  1965.  available  for  inspection  at 
Room  M2427,  U.S.  EPA.  401  M  Street,  SW.. 
Washington,  DC  20460. 

"  In  addition  to  this  application  of  unpublished 
data  to  identify  potential  carcino^ns,  EPA  intends 
to  use  such  data  for  the  purpose  of  ranking  potential 
carcinogens  under  the  CERCLA  RQ  methodology. 
Currently,  the  Agency  is  evaluating  unpubliahed 
data  received  on  the  weight  of  evidence  and 
potency  of  certain  potential  carcinogens  and  will 


Agency  compared  the  list  of  substances 
derived  from  these  four  sources  with  the 
list  of  CERCLA  hazardous  substances  to 
determine  which  hazardous  substances 
should  be  evaluated  for  potential 
carcinogenicity. 

Not  all  of  the  substances  so  identified 
are  subsequently  ranked  for  potential 
carcinogenicity.  Only  those  substances 
that  fall  within  the  Agency's  weight-of- 
evidence  Groups  A,  B,  or  C  discussed 
below  (i.e.,  known,  probable,  or  possible 
human  carcinogens]  are  ranked  and 
assigned  tentative  RQs  based  on 
potential  carcinogenicity. 

The  evaluation  of  hazardous 
substances  for  potential  carcinogenicity 
initially  involves  a  qualitative 
assessment  of  the  available  scientific 
literature  on  the  substance.  The  data  are 
reviewed  to  determine  the  degree  of 
certainty  or  weight  of  evidence  that  a 
particular  hazardous  substance  is  a 
human  carcinogen.  The  substance  is 
then  classified  in  an  overall  weight-of- 
evidence  category  (A,  B,  C,  D,  or  E). 

A  hazardous  substance  is  placed  in 
Group  A  (known  human  carcinogen) 
only  if  "sufficient"  evidence  from  human 
epidemiologic  studies  supports  a  causal 
connection  between  exposure  to  the 
hazardous  substance  and  cancer.  Group 
B  (probable  human  carcinogen)  is 
divided  into  two  subgroups,  Bl  and  B2. 
Group  Bl  includes  hazardous 
substances  for  which  the  weight  of 
evidence  of  human  carcinogenicity 
based  on  epidemiologic  studies  is 
"limited."  Group  B2  includes  hazardous 
substances  for  which  there  is  "no  data," 
"inadequate  evidence,"  or  "no 
evidence"  of  human  carcinogenicity 
from  epidemiologic  studies,  but  for 
which  the  weight  of  evidence  of 
carcinogenicity  based  on  animal  studies 
is  "sufficient."  Group  C  (possible  human 
carcinogen)  includes  hazardous 
substances  with  "limited"  evidence  of 
carcinogenicity  in  animals  and 
"inadequate  evidence,"  "no  data,"  or 
"no  evidence"  from  human 
epidemiologic  studies.  As  mentioned  in 
the  March  16. 1987  NPRM  (52  FR  8144), 
Group  D  substances  (not  classifiable  for 
human  carcinogenicity)  and  Group  E 
substances  (evidence  of 
noncarcinogenicity  for  hiunans)  are  not 
considered  potential  carcinogens  for 
purposes  of  this  rulemaking. 

Tht  evaluation  of  hazardous 
substances  for  potential  carcinogenicity 
also  involves  a  quantitative  assessment 
of  the  available  data  to  calculate  the 
relative  strength  of  a  hazardous 
substance  to  elicit  a  carcinogenic 


response  (i.e.,  the  "potency  factor")." 
This  quantitative  assessment  allows  the 
Agency  to  rank  potential  carcinogens  on 
a  numerical  scale  by  identifying  the 
most  potent  substances  as  the  most 
hazardous.  Group  1  includes  those 
hazardous  substances  with  the  highest 
potencies.  Other  potential  carcinogens 
with  medium  and  low  potencies  are 
placed  in  Groups  2  and  3,  respectively. 
The  final  step  in  the  hazard  ranking 
procedure  is  to  combine  the  qualitative 
weight-of-evidence  groups  and  the 
quantitative  potency  factor  groups  using 
a  matrix  to  yield  a  relative  hazard 
ranking  for  each  substance.  Thus, 
hazard  rankings  are  based  on  two 
factors — weight  of  evidence  and 
potency — that  the  Agency  believes  are 
important  in  describing  carcinogenic 
hazards.  The  hazard  ranking  matrix  (see 
Section  II.B.1  of  the  final  RQ  adjustment 
rule  published  elsewhere  in  today's 
Federal  Register]  is  used  to  group  the 
potential  carcinogens  into  "high," 
"medium,"  and  "low"  hazard  categories. 
The  matrix  is  arranged  so  that  as  the 
weight  of  evidence  decreases  and  the 
potency  factors  decrease,  the  hazard 
ranking  also  decreases.  RQ  levels  for 
potential  carcinogens  are  then  assigned 
to  the  hazard  ranJkings  as  follows:  high — 
one-pound  RQ;  medium — 10-pound  RQ; 
and  low — 100-poimd  RQ.  See  Section 
II.B.2.a  of  this  preamble  for  a  discussion 
of  the  application  of  BHP  to  potential 
carcinogen  RQs. 

For  a  more  detailed  discussion  of  the 
RQ  adjustment  methodology  based  on 
the  primary  criterion  of  potential 
carcinogenicity,  see  the  preamble  to  the 
March  18, 1987  NPRM  (52  FR  8140]  and 
the  Technical  Background  Document  to 
Support  Rulemaking  Pursuant  to 
CERCLA  Section  102,  Volume  3, 
available  for  inspection  at  Room  M2427, 
U.S.  EPA,  401  M  Street,  SW., 
Washington,  DC  20460.  For  a  discussion 
of  the  Agency's  response  to  public 
comments  on  the  proposed  one-,  10-,  and 
l(X)-poimd  RQs  for  potential 
carcinogens,  see  Section  II.B.2.a  of  the 
preamble  to  the  final  RQ  adjustment 
rule  published  elsewhere  in  today's 
Federal  Register. 

EPA  stated  in  the  March  16. 1987 
NPRM  (see  52  FR  8146)  that  it  was 
reviewing  its  position  on  consideration 
of  benign  tumors  and  pooling  of  tumor 
sites  and  types,  as  set  forth  in  the 
Agency's  Guidelines  for  Carcinogen 


present  the  results  of  this  evaluatioa  along  with  any 
RQ  adjustments,  in  a  future  rulemaking. 


'  ■  For  an  explanation  of  how  potency  factors  are 
calculated,  see  the  Technical  Background  Document 
to  Support  Rulemaking  Pursuant  to  CERCLA  Section 
102.  Volume  3.  available  for  inspection  at  Room 
M2427.  U.S.  EPA.  401  M  Street.  SW..  Washington. 
DC  20460. 
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Risk  Assessment."  This  process  is  now 
complete,  and  one  substance  (1,2- 
propylenimine)  will  have  its  final  RQ 
(one  pound)  different  from  its  proposed 
level  (10  pounds]  as  a  result  of  the 
review  (see  Technical  Background 
Document  to  Support  Rulemaking 
Pursuant  to  CERCLA  Section  102, 
Volume  3,  and  Evaluation  of  the 
Potential  Carcinogenicity  of  1,2- 
Propylenimine,  available  for  inspection 
at  Room  M2427,  U.S.  EPA,  401 M  Street, 
SW.,  Washington,  DC  20460)." 

2.  Responses  to  Comments  Received  on 
the  Methodology 

The  Agency  received  35  comment 
letters  on  the  March  IB,  1987  NPRM  (52 
FR  8140).  Ten  of  these  letters  contained 
comments  that  address  the  RQ 
adjustment  methodology  proposed  in 
that  NPRM  for  evaluating  CERCLA 
hazardous  substances  for  potential 
carcinogenicity.  The  comments  on  the 
RQ  adjustment  methodology  are 
grouped  into  five  categories:  (1) 
Carcinogen  hazard  ranking  methodology 
and  the  100-pound  maximum  RQ;  (2)  the 
use  of  NTP  and  lARC  publications  in  the 
Agency's  identification  methodology;  (3) 
the  Agency's  use  of  its  Guidelines  for 
Carcinogen  Risk  Assessment  to  derive 
RQs;  (4)  the  application  of  the  secondary 
RQ  adjustment  criteria  of  BHP  to 
potential  carcinogens;  and  (5)  the 
application  of  the  CWA  mixture  rule  to 
hazardous  waste  streams.  Public 
comments  on  the  first  three  of  these 
categories  are  addressed  in  a  final  rule 
published  elsewhere  in  today's  Federal 
Register.  In  that  final  rule,  EPA 
proinulgates  RQ  adjustments  for  six  of 
the  273  hazardous  substances  whose 
RQs  were  proposed  to  be  adjusted  in  the 
March  18, 1987  NPRM,  and  addresses  all 
public  comments  relevant  to  those  six 
RQ  adjustments,  bicluding  the  first  three 
comment  categories  mentioned  above. 

In  the  final  rale  published  elsewhere 
in  today's  Federal  Register,  the  Agency 
promulgates  a  carcinogen  hazard 
ranking  methodology  that  assigns  100- 
poimd  RQs  to  substances  in  weight-of- 
evidence  Group  C  and  potency  Group 


••The  Guidelines  provide  that  benign  tumor* 
■hould  be  considered  along  with  mali^ant  tumon 
unleii  there  is  evidence  that  the  benign  tumora  do 
not  have  the  potential  to  progresf  to  malignancies  of 
the  same  hiitogenic  ongtji.  The  Agency  pools  tumor 
sites  and  types  when  each  site  or  type,  viewed 
separately,  shows  a  himoi  incidence  th^  is  elevated 
significantly  above  the  incidence  in  control  animal* 
(51  FR  33992,  September  24, 1886). 

"  EPA  announced  the  RQ  revision  for  1.2- 
propylenimine.  along  with  the  reasons  for  the 
revision,  in  a  supplement  to  the  March  IB,  1987 
NPRM  (see  53  FR  118B0.  April  11. 1988).  Public 
comments  on  that  supplement  do  not  affect  the  RQ 
adjustment  for  this  haxardous  substance.  Therefore, 
the  RQ  for  1.2-propylenimine  is  promulgated  at  one 
pound,  a*  stated  in  the  April  11, 1908  supplement. 


3."  However,  as  mentioned  in  Section 
ILB^.a.of  the  preamble  to  that  final  rule, 
the  Agency  plans  to  evaluate  the  RQ 
adjustment  methodology  for  potential 
carcinogens,  particularly  the  weight-of- 
evidence  Group  C,  potency  Group  3 
substances.  The  results  of  this 
evaluation  will  be  addressed  in  a  future 
action. 

The  following  discussion  contains 
Agency  responses  to  public  comments 
on  the  application  of  BHP  to  potential 
carcinogens  and  the  application  of  the 
CWA  mixture  rale  to  hazardous  waste 
streams. 

a.  Application  of  BHP  to  Potential 
Carcinogens.  In  the  March  16, 1987 
NPRM,  sufficient  data  were  available  to 
justify  a  one-level  RQ  increase,  based 
on  BHP,  for  six  hazardous  substances 
identified  as  potential  carcinogens 
(bis(chloromethyI}etkier,  chloromethyl 
methyl  ether,  dimethvl  sulfate, 
formaldehyde,  2-naphthalenamine,  and 
waste  stream  K017].  No  comments  were 
received  on  these  proposed  adjustments 
and,  therefore,  the  RQs  of  these  six 
hazardous  substances  are  increased  to 
10, 10, 100, 100, 10,  aod  10  pounds, 
respectively,  in  this  final  rale.  These 
increases  are  from  the  one-level-lower 
primary  criteria  RQs. 

In  the  March  16, 1987  NPRM,  however, 
the  Agency  proposed  not  to  apply  BHP 
to  certain  substances  that  had  been 
identified  as  potential  carcinogens. 
Specifically,  an  upward  RQ  adjustment 
based  on  BHP  was  not  applied  to  any 
potential  carcinogen  with  a  primary 
criteria  RQ  of  100  pounds.  In  other 
words,  the  proposed  100-pound 
maximiun  RQ  level  for  potential 
carcinogens  was  retained,  regardless  of 
the  rate  of  degradation  of  potential 
carcinogens  in  the  environment. 

Several  commenters  on  the  March  16, 
1987  NPRM  stated  that  EPA's  proposal 
to  apply  BHP  to  potential  carcinogens 
with  one-  and  10-pound  primarj'  criteria 
RQs,  but  to  preclude  application  of  BHP 
to  those  potential  carcinogens  with 
primary  criteria  RQs  of  100  pounds, 
appeared  "illogical"  because  in  the 
commenters'  view  the  decision  was  not 


■*  Five  hidividual  hazardous  substances  are  in 
this  cateogry:  5-nitro-o-toluidine;  saccharin;  p- 
toluidine;  l,l,l,2-tetrachlon)ethane;  and  1,1,2- 
trichloroethane.  EPA  is  promulgating  an  RQ 
adjustment  of  100  pounds  for  saccharin  in  the  final 
rule  published  elsewhere  in  today's  Federal 
Register.  RQ  adjustments  af  100  pounds  for  the 
other  lour  weight-of-evidegce  Croup  C.  potency 
Croup  3  substances  are  promulgated  in  this  final 
rule.  EPA  also  promulgates  RQ  adjustments  in  this 
final  rule  for  seven  waste  streams  (F002,  K073,  K095, 
K096,  K112,  K113,  and  K114)  that  contain  one  or 
more  of  the  five  weight-of-evidence  Croup  C, 
potency  Group  3  substances.  The  RQ  adjustments 
promulgated  in  this  final  nie  are  discussed  in 
Section  n.C  of  this  preamble. 


sufiiciently  explained.  The  commenters 
argued  that  potential  carcinogens  with 
100-poimd  primary  criteria  RQs  should 
be  eligible  for  a  one-leval  RQ  increase  to 
1000  pounds  based  on  BHP. 

EPA  disagrees  with  the  commenters 
that  BHP  should  be  applied  to  increase 
RQs  for  potential  carcinogens  from  100 
to  1000  poimds.  Such  an  approach 
conflicts  with  the  Agency's  decision  to 
not  apply  BHP  to  raise  the  RQ  of  any 
substance  above  the  maximimi  level 
permitted  to  be  assigned  to  that 
substance  by  the  RQ  adjustment 
methodology  (i.e.,  100  pounds  for 
potential  carcinogens  and  5000  poimds 
for  other  hazardous  substances).  Thus, 
just  as  BHP  is  not  applied  to  increase 
RQs  for  substances  other  than  potential 
carcinogens  above  5000  poimds  (see  50 
FR  13469,  April  4, 1985),  BHP  is  not 
applied  to  raise  the  RQs  of  potential 
carcinogens  above  100  pounds.  The 
Federal  On-Scene  Coordinator  (OSC) 
should  be  notified  of  releases  of  100 
pounds  or  more  of  potential 
carcinogens."  The  OSC  can  then  decide 
whether  a  response  to  releases  of  these 
substances  should  be  taken.  If  the  OSC 
determines  that  a  release  of  a  potential 
carcinogen  at  or  above  the  100-pound 
RQ  level  has  degraded  to  a  less 
hazardous,  noncarcinogenic  substance, 
and  therefore  the  special  properties  of 
potential  carcinogens  do  not  apply,  the 
OSC  may  decide  that  a  Federal  response 
is  unnecessary.  Accordingly,  the  Agency 
has  not  applied  BHP  to  adjust  upward 
the  100-pound  primary  criteria  RQs  of 
potential  carcinogens. 

In  this  final  rule,  BHP  has  been 
applied  to  raise  the  primary  criteria  RQs 
of  the  following  substances  for  which 
BHP  was  not  proposed  to  be  applied  in 
the  March  16, 1987  NPRM:  acrylonitrile; 
compounds,  waste  streams,  and  unlisted 
hazardous  wastes  containing  chromium 
(VI);  and  3,3'-dimethoxybenzidine.  BHP 
has  been  applied  to  compounds,  waste 
streams,  and  unlisted  hazardous  wastes 
containing  chromium  (Vl)  as  a  result  of 
public  comments  on  the  March  16, 1987 
NPRM.  BHP  has  been  applied  to 
acrylonitrile  and  3.3'- 
dimethoxybenzidine  for  reasons 
independent  of  public  comment."  For 
further  discussion  of  the  reasons  for 
applying  BHP  to  these  substances  in  this 
final  rale,  see  Sections  U.Cl  and  II.C.2. 


■'  Section  II.B.Z.a  of  the  preamble  to  the  final  RQ 
adjustment  rule  published  elsewhere  in  today's 
Federal  Registar  contains  the  rtasons  for  this 
determination. 

'*  The  change  in  the  proposad  RQ  for 
acrylonitrile  as  a  result  of  applying  BHP  was 
annoimced  in  a  supplement  to  the  proposed  rule 
published  on  April  11. 1988  (53  FR  11890). 
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One  commenter  suggested  that  end 
products  should  determine  the  RQ  of  a 
parent  hazardous  substance,  even  when 
the  RQ  of  a  substance  would  be 
increased  more  than  one  level  based  on 
the  characteristics  of  the  end  products. 
The  Agency  considered  this  possibility 
before  deciding  to  raise  by  only  one 
level  the  RQs  of  those  substances  that 
transform  in  the  environment  to  less 
hazardous  substances  (see  50  FR  13470, 
April  4, 1985).  The  Agency  selected  the 
one-level  upward  adjustment  because 
BHP  processes  are  not  instantaneous 
and,  while  degradation  is  in  process,  a 
large  quantity  of  the  more  hazardous 
parent  substance  may  pose  a  threat  to 
public  health  or  welfare  or  the 
environment.  The  Agency  believes  that 
the  OSC  should  have  the  opportunity  to 
decide  whether  to  respond  to  the  release 
of  a  hazardous  substance  that  may 
persist  long  enough  to  pose  such  a  threat 
before  degrading  to  a  less  hazardous 
substance. 

b.  Application  of  CWA  Mixture  Rule 
to  Hazardous  Waste  Streams,  Under  40 
CFR  302.8,  if  a  person  in  charge  of  a 
vessel  or  facility  knows  the  percentage 
composition  of  a  waste  stream,  the 
CWA  mixture  rule  may  be  applied.  The 
CWA  mixture  rule  provides  that 
"[djischarges  of  mixtures  and  solutions 
are  subject  to  [regulation]  only  where  a 
component  hazardous  substance  of  the 
mixture  or  solution  is  discharged  in  a 
quantity  equal  to  or  greater  than  its  RQ" 
(44  FR  50767,  August  29, 1979).  The  RQs 
for  different  hazardous  substances  are 
not  additive  under  the  mixture  rale,  so 
that  the  release  of  a  mixture  containing 
half  an  RQ  of  one  hazardous  substance 
and  half  an  RQ  of  another  hazardous 
substance  does  not  trigger  the  CERCLA 
section  103  reporting  requirements  (see 
50  FR  13463,  April  4, 1985).  Reporting  is 
required,  however,  if  the  concentrations 
of  all  of  the  hazardous  constituents 
present  in  the  mixture  are  not  known 
and  the  total  quantity  released  exceeds 
the  RQ  of  the  hazardous  constituent 
within  the  mixture  that  has  the  lowest 
RQ. 

One  commenter  supported  the 
Agency's  application  of  the  CWA 
mixture  rule.  Another  commenter 
expressed  the  understanding  that  the 
RQs  for  waste  streams  FOOl  through 
FOOS  would  be  based  on  the  hazardous 
constituents  present  in  the  waste 
streams.  Thus,  according  to  this 
commenter,  if  the  only  hazardous 
constituent  in  an  FOOl  waste  stream 
were  perchloroethylene,  the  applicable 
RQ  would  be  the  100-pound  RQ  for 
perchloroethylene  rather  than  the  10- 
pound  RQ  for  waste  stream  FOOl. 


This  commenter  is  correct,  provided 
that  perchloroethylene  is  the  only 
hazardous  constituent  in  the  waste 
stream.  It  should  be  emphasized, 
however,  that  if  the  person  in  charge 
does  not  know  the  constituents 
contained  in  the  waste  stream  and, 
pursuant  to  40  CFR  261,  the  waste  is 
identified  as  waste  stream  FOOl,  the  10-   , 
pound  RQ  for  waste  stream  FOOl  would 
apply. 

In  response  to  these  comments  and  to 
several  other  inquiries,  the  Agency  is 
revising  40  CFR  302.6  in  this  final  rule  to 
clarify  reporting  requirements  for 
mixtures  and  solutions  (e.g.,  hazardous 
waste  streams). 

C.  Substances  for  Which  HQs  Are 
Adjusted 

1.  Summary 

In  this  final  rule,  EPA  adjusts  RQs  for 
258  hazardous  substances,  including  254 
substances  whose  RQs  were  proposed 
to  be  adjusted  in  the  March  16, 1987 
NPRM.  EPA  in  this  rule  lowers  the  RQs 
of  54  hazardous  substances,  raises  the 
RQs  of  121  hazardous  substances,  and 
leaves  the  RQs  of  83  hazardous 
substances  at  their  statutory  levels.  The 
hazardous  substances  include  187 
individual  hazardous  substances  and  71 
hazardous  waste  streams. 

The  bases  for  the  adjusted  RQs  of  the 
187  individual  hazardous  substances  are 
as  follows:  133  on  the  basis  of  potential 
carcinogenicity  alone,  23  on  the  basis  of 
potential  carcinogenicity  and  at  least 
one  other  primary  criterion,  and  31  on 
the  basis  of  criteria  other  than  potential 
carcinogenicity.  The  primary  criteria 
RQs  for  18  of  the  187  individual 
hazardous  substances  were  adjusted 
upward  one  level  by  appl}ring  BHP. 

Of  the  71  waste  streams  for  which 
RQs  are  being  adjusted  in  this  rale,  67 
were  proposed  for  RQ  adjustment  in  the 
March  16, 1987  NPRM.  The  four  other 
hazardous  waste  streams  for  which  RQs 
are  promulgated  in  this  rulemaking 
(K123,  K124,  K12S,  and  K126)  were  listed 
as  hazardous  under  section  3001  of 
RCRA  in  a  final  rule  that  became 
effective  on  April  24, 1987  (51  FR  37725, 
October  24, 1986).  Therefore,  these 
hazardous  waste  streams  became 
CERCLA  hazardous  substances  after 
publication  of  the  March  16, 1987  NPRM, 
and  their  RQs  consequently  were  not 
proposed  for  adjustment  in  that  NPRM. 

As  stated  in  the  October  24, 1986  final 
rule,  if  a  waste  stream  contains  only  one 
constituent  of  concern,  the  RQ  for  the 
waste  stream  will  be  the  same  as  the  RQ 
for  that  constituent  The  only  constituent 
of  concern  present  in  waste  streams 
K123,  K124,  K125,  and  K126  is  ethylene 
thiourea  (ETU).  The  Agency  retained  the 


statutory  one-pound  RQ  for  ETU  in  the 
April  4, 1985  final  rale  (SO  FR  13487), 
pending  completion  of  the  Agency's 
analysis  of  ETU  for  potential 
carcinogenicity.  In  the  March  16, 1987 
NPRM,  EPA  proposed  to  readjust  the  RQ 
for  ETU  to  10  pounds  based  on  potential 
carcinogenicity.  No  comments  were 
received  on  this  proposed  RQ 
adjustment  and  EPA  is  promulgating  a 
10-pound  RQ  adjustment  for  ETU  in  this 
final  rale.  Because  the  RQ  for  a 
hazardous  waste  stream  with  only  one 
hazardous  constituent  is  the  RQ  for  that 
constituent,  the  Agency  today  also  is 
promulgating  RQ  adjustments  of  10 
pounds  for  waste  streams  K123,  K124, 
K125,  and  K126. 

In  addition  to  individual  hazardous 
substances  and  hazardous  waste 
streams,  EPA  today  adjusts  RQs  for  five 
of  the  constituents  used  to  determine  the 
RCRA  characteristic  of  extraction 
procedure  (EP)  toxicity  for  unlisted 
hazardous  wastes.'''  Five  of  the 
constituents  used  to  determine  EP 
toxicity  have  been  assigned  RQs  as 
follows:  one  pound  for  arsenic,  10 
pounds  for  hexavalent  chromium,  and  10 
pounds  for  cadmium,  each  on  the  basis 
of  potential  carcinogenicity;  and  one 
pound  for  lindane  and  toxaphene  on  the 
basis  of  aquatic  toxicity.  An  unlisted 
hazardous  waste  that  exhibits  EP 
toxicity  has  the  RQ  stated  in  Table  302.4 
for  the  contaminant  on  which  the 
characteristic  of  EP  toxicity  is  based. 
The  RQ  apphes  to  the  unlisted  waste 
itself,  not  merely  to  the  toxic 
contaminant  used  as  a  reference 
substance  for  RQ  purposes.  The  RQ  for 
the  metal  constituents  is  based  on  the 
RQ  for  soluble  metal  salts,  and  not  the 
metal  itself 

The  final  RQ  adjustments  for  18 
hazardous  substances  have  changed 
from  those  proposed  in  the  March  16, 
1987  NPRM  for  reasons  independent  of 
public  comment.  These  hazardous 
substances  are  listed  below  in  Table  1. 

Table  1.— Proposed  and  Final  RQs 


Hazardous  Substance 


Acetamlde.  N-9H-fluoref>-2-yl 

Acrytonitiite 

Azasarine 

Qonzic  Mcnoino ....,,. „.. 

Benzotrichloride 

Chryvene 


Proposad 
RQ(t».) 


10 
10 
10 
10 
1 
10 


Final 

no 

Obs.) 


1 
100 

1 

100 

10 

100 


"  Under  40  CFR  302.4(b),  a  solid  waste  as  defined 
in  40  CFR  281 .4(b)  is  a  CERCLA  hazardous 
substance  if  (1)  it  is  not  excluded  from  regulation  a* 
a  hazardous  waste  under  40  CFR  281.4(b).  and  (2)  it 
exhibits  any  of  the  characteristics  identified  in  40 
CFR  281.20  through  281.24.  EP  toxicity  is  one  of 
these  characteristics  (see  40  CFR  281.24). 
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Table  i.— Proposed  and  Final  RQs— 
Continued 


Htymtoui  9ubsCv>c9 

■fc    -----    * 

rmpoMa 

RQ 

10 

1 

100 
10 
10 
10 

100 
10 
10 
10 
10 
10 

3f3*'*OlnwViytbifttfcflM ».^... 

1 

10 
10 

Ub^^  «^^^ib^M 

Fwa 

K01S 

K020 .„„ ...,„ _. 

10 

KOM 

i(0?9 ■ 

K096 __... 

100 

The  availability  of  the  data  on  which 
these  adjuR'ed  RQs  are  based  was 
announced  in  a  supplement  to  the 
proposed  rule  published  on  April  11. 
1988  (53  FR  liago).  The  RQ  revisions  for 
15  of  these  18  hazardous  substances  are 
based  on  consideration  of  new  weight- 
of-evidence  and  potency  studies,  and 
revisions  to  the  original  potency 
calculations.**  The  revised  RQ  profiles 
for  these  15  hazardous  substances  are 
available  for  inspection  in  the  public 
docket  for  the  March  16, 1987  NPRM. 
The  docket  is  contained  in  Room  M2427, 
U^  EPA  401  M  Street,  SW. 
Washington,  DC  20480  (Docket  Number 
102  RQ-273C).  An  explanation  of  the 
reasons  for  the  potency  and  weight-of- 
evidence  changes  and  citations  to  the 
studies  relied  on  by  the  Agency  for 
these  changes  are  provided  in  the 
Technical  Background  Document  to 
Support  Rulnnaldng  Pursuant  to 
CERCLA  Section  102,  Volume  3. 
available  for  inspection  at  the  same 
location. 

RQs  for  two  of  the  hazardous 
substances  listed  in  Table  1  (waste 
streams  F002  and  K09e)  have  been 
revised  for  technical  reasons.  The 
Agency  today  is  promulgating  an 
adjusted  RQ  of  10  pounds  for  waste 
stream  F002.  Although  a  lOO-pound  RQ 
adjustment  was  proposed  for  F002  in  the 
March  18. 1987  NPRM.  the  final  RQ 
adjustment  of  10  pounds  is  consistent 
with  EPA's  revised  definition  of  waste 
stream  F002.  In  a  final  rule  promulgated 
on  December  31. 1985,  EPA  broadened 
the  definition  of  F0G2  to  include  (in 
addition  to  the  wastes  already  listed  as 
constituents  of  P002)"*  *  *  all  spent 
solvent  mixtures/blends  containing, 
before  use,  a  total  of  ten  percent  or  more 


'■  ThaM  15  hasaidona  (ulMtancM  an:  acaUmid*. 
N-Sff-ttoami-tyl:  aiaierUM;  btii(r.)acridin«; 
bansotrkhloride;  chiyMnt;  iaKllbnnM>4- 
chloropropaiM;  p-dUnathylamiaoaiobaiiMna;  M'- 
dimethylbaniidlna;  N-nitraao-N-adiyiiiiM;  1 J- 
propylenliiitm:  vinyl  chloride:  aad  watte  itreaaia 
KOIS,  K020.  K028.  and  KOZa 


(by  volume)  of  one  or  more"  of  the 
substances  listed  in  waste  streams  FOOl, 
F004,  and  F005  (50  PR  53319).  In  effect, 
the  Agency  provided  in  the  December 
31, 1985  rule  that  all  substances  listed  as 
constituents  of  waste  streams  POOl, 
F004,  and  F005  are  included  as 
constituents  of  waste  stream  F0Q2  when 
they  are  components  of  these  spent 
solvent  mixtiues." 

Carbon  tetrachloride  is  explicitly 
listed  under  waste  stream  FOOl.  and 
benzene  and  2-nitrapropane  are 
explicitly  listed  undier  waste  stream 
P005.*®  Thus,  under  the  policy 
announced  in  the  December  31, 1985 
rule,  these  three  hazardous  substances 
are  considered  part  of  the  definition  of 
waste  stream  F002.  In  this  final  rule,  the 
Agency  is  promulgating  10-pound 
adjusted  RQs  for  carbon  tetrachloride, 
benzene,  and  2-nitropropane,  as 
proposed  in  the  Match  16, 1987  NPRM. 
Hie  adjusted  RQ  for  these  three 
substances  (10  pounds),  therefore, 
becomes  the  RQ  for  waste  stream  F002. 

Although  a  lO-poand  RQ  adjustment 
was  not  proposed  for  waste  stream  F002 
in  the  March  16, 1987  NPRM,  10-pound 
RQ  adjustments  were  proposed  for 
benzene,  carbon  tetrachloride,  and  2- 
nitropropane.  The  public  has  had  an 
opportunity  to  comment  on  the  proposed 
RQ  adjustments  for  these  three 
constituents  of  waste  stream  P002,  and 
on  the  RQ  for  F002  to  the  supplement  to 
the  proposed  rule  (53  FR  11890).  No 
comments  were  received  on  the 
proposed  10-pound  RQ  for  benzene  and 
2-nitropropane,  and  the  comments 
received  on  carbon  tetrachloride  did  not 
warrant  a  change  in  the  proposed  RQ 
(see  Section  n.C.2.e).  EPA,  therefore,  is 
promulgating  an  adjusted  RQ  of  10 
poimds  for  waste  stream  P002  in  this 
final  rule. 

As  a  result  of  the  December  31, 1985 
final  rule  and  the  RQ  adjustments  for 
benzene,  carbon  tetrachloride,  and  2- 
nitropropane  in  thia  final  rule,  the  RQs 
for  waste  streams  FlDOl,  F003,  F004,  and 
F005  must  also  be  adjusted  to  10  pounds. 


■*  The  change  made  hj  the  December  31. 19SS 
rule  to  the  definitkw  of  FI02.  as  well  at  almilar 
change*  to  the  definitiona  of  FOOl,  tOOa,  POOt,  and 
F005,  allows  EPA  to  regukta  mora  comprehensively 
certain  solvent  mixtures.  Previously,  only  high- 
concentration  solvents  b«fere  nae  (i.e.,  pure, 
terhnifal  grade,  and  pradical  grade)  wen  oovend. 
For  a  detailed  discuaakn  of  the  sigoiflcanoe  of  this 
change  and  the  scope  of  tie  nvisad  definitions  of 
waste  streams  FDDl,  FaO%  F003,  FtXM,  and  FOOS.  see 
60  FR  6S31S,  December  St.  1965. 

■'  Benaene  and  2-nitrcarapene  wen  added  to 
waste  etnam  nos  by  a  ftul  rata  pnbUshad  on 
Febraary  25, 18SB  (Si  FRS637).  The  Febraaiy  25. 
1986  rale  mI«o  added  l.L^^richloroathane  to  FDQZ 
and  retfaoxyethanol  to  RXK,  but  these  two 
sutMtancaa  an  not  dlaca^sed  above  becanae  their 
propoaad  RQa  (100  aad  IWO  pounda.  napa^ively) 
do  not  affect  the  RQ  for  wasle  stnam  FD02. 


The  RQ  for  waste  stream  FOOl  is 
promulgated  at  10  pounds,  as  proposed, 
in  this  final  rule.  RQ  ad|u8tment8  for 
waste  streams  FOOS.  FOOl  and  F006  (100, 
1000,  and  100  pounds,  respectively)  were 
promulgated  in  previous  RQ 
rulemakings  (see  50  PR  13501,  April  4, 
1985,  and  51  FR  34544.  ^ptember  29, 
1986).  The  RQs  fw  these  three  waste 
streams  will  be  adjusted  to  10  pounds  bi 
a  future  rulemaking. 

The  RQ  for  waste  stream  K096  was 
erroneously  proposed  to  be  adjusted  to 
10  pounds  in  the  March  16, 1987  NPRM. 
The  lowest  RQ  of  any  of  the  hazardous 
constituents  present  in  this  waste 
stream  is  100  pounds,  llierefore,  a  100- 
pound  RQ  adjustment  for  waste  stream 
K096  is  promulgated  in  this  final  rule. 

The  Agency  has  decided  that 
available  data  support  application  of 
BHP  to  acrylonitrlle,  the  remaining 
substance  whose  RQ  has  been  revised 
independent  of  public  oomment  The  RQ 
for  acrylonitrile  was  proposed  to  be 
adjusted  to  10  pounds  based  on 
potential  carcinogenicity,  but  its  RQ  is 
being  promulgated  at  100  pounds  in  this 
rulemaking  due  to  the  application  of 
BHP.  Although  comments  were  received 
on  the  original  10-pound  proposed  RQ 
for  acrylonitrile  in  the  March  16. 1987 
NPRM,  the  comments  did  not  address 
the  BHP  issue.  The  final  RQ  adjustment 
for  acrylonitrile  is  disoissed  further  in 
Section  ILC.2.a  of  this  preamble. 

In  addition  to  these  16  hazardous 
substances,  there  is  one  substance  (3,3'- 
dimethoxybenzidine)  for  which  the  basis 
for  the  RQ,  but  not  the  RQ  level,  has 
changed  from  the  proposed  to  the  final 
rule  for  reasons  independent  of  public 
comment. 

Although  BHP  is  applied  in  this  rule  to 
raise  by  one  level  the  RQ  for  3,3"- 
dimethoxybenzidine,  the  RQ  for  this 
substance  remains  at  its  proposed  100- 
pound  level  because  ita  primary  criteria 
RQ  has  been  lowered  from  100  pounds 
to  10  pounds  based  on  a  potency  factor 
recalculation.  After  reviewing  the 
studies  concerning  3,3'- 
dimethoxybenzidine,  EPA  has  decided 
that  a  different  study  sbould  be  used  to 
estimate  the  potency  for  this  hazardous 
substance,  yielding  a  medium  (10-pound 
RQ)  rather  than  a  low  (lOO-pound  RQ) 
hazard  ranking,  as  proposed.  However, 
3,3'-dimethoxybenzidinB  meets  the 
Agency's  criteria  for  applying  BHP.  With 
the  application  of  the  secondary  RQ 
adjustment  criteria  of  VHP,  the  final  RQ 
adjustment  for  this  subetance  is  raised 
one  level  from  its  primary  criteria  level 
of  10  pounds  to  100  pounds. 
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2.  Responses  to  Comments  on  Proposed 
RQs  for  ^>ecif)c  Substances 

a.  Aayhaitrile.  Two  oommenters 
stated  that  the  proposed  lO-pound  RQ 
for  acrylonitrile  should  be  adjusted 
upward  to  100  pounds,  based  on 
assertioos  that  a  10-pound  release  of 
acrj^ooitiile  woold  not  result  in  a 
goverament  response,  and  ttiat  more 
recent  data  on  the  potential 
cardnogenidty  of  •oylonitrile  support  a 
lOO^KMrnd  RQ.  The  commenters  also 
dted  the  standard  of  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  for  wofker  exposure  to 
acrylonitrile  of  two  parts  per  million 
(ppm)  on  an  eight-hour  time-weighted 
average. 

One  of  these  oommenters  also  argued 
that  the  lO-poond  proposed  RQ  far 
acrylonitrile  is  contrary  to  law  as 
interpreted  by  the  U.S.  Supreme  Cool 
This  coBimenter  stated  that  the  Court's 
decisions  in  ladustrial  Union 
Departineat,  AFL-C/O  v.  American 
Petroleum  Institute,  448  U.S.  807  (1980) 
(the  Benaene  case)  and  American 
TextiJe  Manufacturen  v.  Donoran,  452 
U&  480  (1961)  (the  Cotton  Dost  case) 
require  that  health  and  safety  standards 
for  toxic  sobstanoes,  including  potential 
carcinogens,  be  designed  to  aUeviate  a 
tnily  simificant  risk  of  harm. 

Tne  dscisions  dted  by  the  commenter 
are  based  on  tin  Supreme  Court's 
interpretation  of  die  Occupational 
Safety  and  Health  Act  of  1970  (OSH 
Act)  which  requires  OSHA  to 
promulgate  standards  for  toxic 
chemicals  that  reduce  material  health 
impairment  to  the  extent  feasible.  These 
decisions  do  not  apply  to  all  Federal 
regidations  that  set  standards  for  toxic 
chemicals.  In  requiring  EPA  to 
promulgate  RQ  adjustmente  for 
hazardous  substances  imder  section 
102(a)  of  CERCLA  for  example. 
Congress  esteblished  a  standard  for 
toxic  chemical  regulations  different  from 
the  OSHA  standard.  The  CERCLA  RQ 
standard  requires  EPA  to  esteblish  a 
reporting  trigger  for  each  hazardous 
substance,  the  release  of  wliich  may 
present  a  substantial  danger  to  puUic 
health  and  welfare  and  the  environment 
Thus,  RQs  are  relative  rankings  of  the 
hazards  assodated  with  releases  of 
hazardous  substances,  rather  than 
determinations  of  absolute  levels  of  risk 
or  permanent  health  and  safety 
standards  (e.g.,  the  OSHA  standards). 
Thus.  EPA  is  required  to  adjust  RQs 
under  the  standards  set  by  CEROLA  and 
not  those  established  by  the  OSH  Act 

The  A^ncy  also  disagrees  with  the 
commenter's  position  that  the  most 
recent  data  on  acryloaitrile  support  a 
lOO-pound  RQ  based  on  the  prisoaiy  RQ 


adjustsasot  allerion  of  potential 
cardnogenidty.  The  commenter 
provided  no  support  far  this  position  nor 
for  the  assertion  that  a  10-pound  release 
of  •crylooitrile  would  not  result  in  a 
govemnent  response.  An  RQ  is  merely 
a  trigger  for  notificatian  of  a  release  to 
the  OSC  who  dies  decides  wbedier  a 
government  response  is  necessary.  The 
OSC  may  or  may  not  decide  that  such  a 
response  is  needed  to  protect  public 
health  and  welfare  and  the  environment 
from  a  release  of  aoylooitrile, 
depending  on  the  drcumstanoes  of  the 
release.  As  mentioned  in  Section  ILB.2.a 
of  this  preamble  and  in  the  supplement 
to  the  proposed  rule  (53  FR  11891,  April 
11, 1988).  however.  EPA  has  dedded 
that  die  data  do  support  application  of 
the  secondary  RQ  adjustment  criterion 
of  BHP,  resulting  in  a  final  RQ 
adjustment  of  100  pounds  for 
acrylcmitrile.  One  commenter  on  the 
supplement  to  the  proposed  rule 
supported  the  l(X>-pouixl  RQ  adjustment 
for  aaylonitrile  as  consistent  with  the 
Agenqy's  BHP  methodology  and  the 
degradation  date  on  this  hazardous 
substance. 

b.  Arsenic  One  commenter  stated  that 
no  direct  evidence  exists  that  arsenic 
compounds  other  than  arsenic  trioxide 
and  potessium  arsenite  are 
carcinogenic.  Therefore,  according  to 
this  commento*,  the  proposal  to  treat  all 
arsenic  compounds  as  carcinogenic  may 
be  inappropriate. 

In  the  literature  on  inorganic  arsenic, 
positive  tumor  inddence  Is  shown  in 
several  studies.'*  The  Agency  has 
determined  diat  suffident  evidence 
exists  to  implicate  arsenic  and  its 
inorganic  compounds  as  known  human 
carcinogens.  Because  arsenic  is 
diemically  convertible  among  the 
various  forms,  all  inorganic  forms  of 
arsenic  are  of  equal  concern. 
Accordingly,  ranking  all  hazardous 
substances  containing  arsenic  on  die 
basis  of  potential  cardnogenidty  is 
appropriate  to  protect  human  health  and 
welfare  and  the  environment. 

c  Asbestos.  One  commenter  stated 
that  the  proposed  one-pound  RQ  for 
asbestos  is  '*unrealisticany  low."  The 
conunenter  argued  that  because  a  24- 
hour  period  is  used  to  determine 
whether  an  RQ  or  more  had  been 
released  (see  SO  FR  13463,  April  4, 1985), 
it  would  be  impossible  to  determine 
whether  the  RQ  for  asbestos  had  been 
exceeded  under  many  drcumstences. 
Moreover,  the  commenter  argued,  every 
asbestos  deanup  effort  such  as  in 
schools  or  public  buildings,  would  be 
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subiect  to  reporting  if  a  one-ponnd  RQ 
for  asbertos  were  proondgated.  Finally, 
the  comoiHiter  dahaed  ^t  qoarry 
operadoBs  diat  enooanter  asbestos 
formations  would  be  adversely  affected 
by  a  one-poond  RQ. 

The  Agency  recognizes  that  the 
detection  of  a  release  of  one  pound  or 
more  of  asbestos  over  a  24-hour  period 
may  be  diffionlt  given  asbestos'  fibrous 
nature  and  the  current  state  of  detection 
technology.  Qualified  asbestos 
contractors  conducting  abatement 
activities  in  conformance  with  EPA 
regulatkns  (see  52  FR  1S87S,  April  aa 
1987).  howew.  sbould  be  able  to  avoid 
such  releases.  Therefore,  the  Agency 
does  not  agree  widi  the  assertion  that 
response  activities  involving  asbestos  in 
schools  or  public  buildings  routinely  will 
involve  releases  of  asbestos  in 
quantities  that  will  require  Federal 
notification.  At  the  same  time,  if  such 
releases  of  asbestos  occur,  the  OSC 
should  have  the  opportunity  to 
determine  whether  a  Federal  response 
action  may  be  required. 

As  stated  in  previous  rulemakings, 
CERCLA  itself  does  not  impose  any 
requirement  to  test  for  the  release  of  a 
hazardous  substance  (see  50  FR  13489. 
April  4, 1965).  Nevertheless,  persons  in 
charge  should  be  aware  diat  failure  to 
test  iloes  iu)t  mean  that  there  is  no 
requirement  to  report  if  the  person  in 
charge  knows  that  ast)estos  has  been 
released  in  an  amount  equal  to  or 
greater  tlian  one  pound. 

Concerning  tlie  possible  adverse 
effect  of  a  one-pound  RQ  for  asbestos 
on  quarry  operations,  it  should  be  noted 
that  the  Agency  does  not  esteblish 
different  RQs  on  the  basis  of  different 
release  circumstances.  If  "continuous" 
and  "stable  in  quantity  and  rate," 
however,  releases  from  quarry 
operations  may  qtialify  for  reduced 
reporting  under  CERCLA  section 
103(fH2)  (for  further  discussion  of  these 
reduced  reporting  requirements,  see  53 
FR  12868.  April  19, 1988). 

It  should  be  noted  that  the  RQ  for 
asbestos  applies  only  to  releases  from 
friable  asbestos-containing  materials; 
releases  from  nonfriable  materials  are 
not  subjed  to  the  reporting  requirements 
of  section  103  of  CERCLA. 

d.  Bis(2-ethylhexyl)phthalate.  One 
commenter  stated  that  because  bis(2- 
ethylhexyljphthalate  (DEHP)  is 
nongenotoxlc,  its  RQ  should  be  based 
on  criteria  other  than  potential 
cardnogenidty.  The  commenter  also 
suggested  diat  if  the  RQ  for  DEHP  is 
based  on  potential  cardnogenidty.  the 
linear  model  should  not  be  used  to 
estimate  potency  (i.e.,  the  dose  tiiat 
would  produce  an  excess  risk  of  cancer) 
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because  a  threshold  dose  is  required  to 
cause  cancer.  The  commenter  supported 
these  assertions  by  submitting  the  1985 
report  of  the  Chronic  Hazard  Advisory 
Panel  (CHAP)  commissioned  by  the 
Consumer  Product  Safety  Commission. 

Whether  or  not  a  substance  is 
genotoxic  is  considered  by  the  Agency 
in  establishing  RQs.  The  evidence 
submitted  by  the  conunenter,  however, 
does  not  establish  conclusively  the 
nongenotoxiclty  of  OEHP.  The  CHAP 
report  found  that  "[t]he  evidence  for 
tumor  initiating  activity  is  inadequate 
for  conclusions  to  be  drawn.  Because 
oral  administration  of  DEHP  to  rats  and 
mice  produces  tumors  by  some 
mechanism,  DEHP  or  its  metabolites 
must  be  presumed  to  have  both 
initiating  and  promoting  activity" 
(emphasis  added).  Thus,  the 
commenter's  contention  that  DEHP  is 
nongenotoxic  is  at  odds  with  the  report 
cited  by  the  commenter.  Moreover, 
DEHP  has  been  shown  conclusively  to 
induce  tumors  in  animals,  acting  either 
alone  or  as  a  synergist.  Accordingly,  the 
Agency  has  determined  that  the 
establ^hment  of  an  RQ  for  DEHP  on  the 
basis  of  potential  carcinogenicity  is 
appropriate. 

The  Agency  also  disagrees  with  the 
contention  that  a  linear  model  should 
not  be  applied  in  establishing  the  RQ  for 
DEHP  based  on  potential 
carcinogenicity.  Since  publication  of  the 
March  16, 1987  NPRM,  EPA  invited 
scientists  from  other  Federal  agencies  to 
discuss  interpretation  of  the  potential 
carcinogenicity  studies  of  DEHP.  These 
government  scientists  all  agreed  that  a 
linear  model  should  be  applied  to 
DEHP.*«  Moreover,  the  Guidelines  for 
Carcinogen  Risk  Assessment  state  that, 
"[wjhen  data  and  information  are 
limited  *  *  *  and  when  much 
uncertainty  exists  regarding  the 
mechanism  of  carcinogenic  action, 
models  or  procedures  that  incoiporate 
low-dose  linearity  are  preferred  when 
compatible  with  the  limited 
information."  (51  FR  33992,  September 
24, 1986).  Because  the  data  on  DEHP  are 
limited  and  are  consistent  with  a  linear 
model,  the  application  of  such  a  model 
is  appropriate,  as  provided  in  the 
Guidelines. 

The  commenter  also  stated  that  BHP 
should  be  applied  to  raise  the  RQ  for 
DEHP  above  its  primary  criteria  level  of 
100  pounds.  As  discussed  above  in 
Section  n3.2.a  of  this  preamble, 
however,  the  Agency  has  decided  not  to 
apply  BHP  to  adjust  upward  die  RQs  of 
potential  carcinogens  that  are  assigned 
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primary  criteria  RQs  of  100  pounds. 
Therefore,  the  RQ  for  DEHP  will  remain 
at  100  pounds,  as  proposed. 

e.  Carbon  tetrachhride.  One 
commenter  objected  to  the  proposed  10- 
pound  RQ  for  carbon  tetrachloride, 
arguing  that  it  would  result  in  a 
requirement  to  report  a  release  of  less 
than  one  gallon  of  this  CERCLA 
hazardous  substance.  The  commenter 
noted  that  EPA's  risk  estimate  for 
exposure  to  potential  carcinogens 
normally  assumes  a  70-year  lifetime 
exposure,  whereas  the  exposure  to  a  10- 
pound  release  of  a  volatile  hazardous 
substance  is  acute  rather  than  chronic. 
The  commenter  claimed  that  carbon 
tetrachloride  is  a  low-potency  animal 
carcinogen  and  poses  "no  risk  to  the 
public  health"  in  amounts  between  one 
and  10  poimds. 

EPA  disagrees  with  the  commenter 
that  exposure  to  a  hazardous  substance 
resulting  from  episodic  releases  is  acute 
rather  than  chronic,  because  one-time 
releases  can  result  in  chronic  exposure 
through  long-term  contamination  of 
environmental  media  such  as  ground 
water.  In  addition,  although  the 
commenter  is  correct  that  EPA's 
analysis  assumes  a  70-year  lifetime 
exposure,  the  purpose  of  the  analysis  is 
to  establish  a  relative  ranking,  not  to 
assess  absolute  risk,  as  the  commenter 
mistakenly  implies.  This  analysis  is 
performed  in  accordance  with  the 
Ajgency's  Guidelines  for  Carcinogen 
Risk  Assessment.  Uniform  application  of 
these  Guidelines  is  oecessary  to 
establish  valid  relative  rankings  for  all 
potential  carcinogens.  After  a  re- 
examination of  the  Agency's  analysis  of 
carbon  tetrachloride,  EPA  remains 
convinced  that  this  hazardous  substance 
was  property  classified;  therefore,  the 
final  RQ  adjustment  for  carbon 
tetrachloride  is  beiiK  promulgated  at  10 
pounds,  as  proposed.  Likewise,  the  final 
RQ  adjustment  for  waste  stream  F002, 
which  contains  carbon  tetrachloride  as 
a  constituent,  is  beiog  promulgated 
today  at  10  pounds  (see  Section  II.C.l  of 
this  preamble). 

/.  Chloroform.  Thiee  commenters 
stated  that  the  proposed  10-pound  RQ 
for  chloroform  would  result  in  frequent 
and  burdensome  reporting  of  small 
releases  of  chloroform  incidental  to 
normal  manufacturing  operations.  The 
commenters  urged  retention  of  the 
statutory  5000-pound  RQ.  One  of  these 
commenters  stated  fiiat  because  millions 
of  gallons  of  process  wastewater  are 
handled  at  bleached  paper  facilities  in 
the  course  of  their  normal  manufacturing 
operations,  reportable  quantities  of 
chloroform  would  be  released  every  day 
that  such  facilities  are  in  operation. 


Congress  has  provided  for  reduced 
reporting  of  releases  of  an  RQ  or  more 
of  a  hazardous  substance  that  are 
continuous  and  stable  in  quantity  and 
rate.  The  commenter  may  wish  to 
evaluate  whether  the  releases  of 
chloroform-containing  wastewater 
qualify  for  this  reduced  reporting  under 
CERCLA  section  103(f)(Z).  If  the  releases 
meet  the  criteria  set  forth  in  that  section 
(see  Section  I A  of  this  preamble  for  a 
summary  of  the  criteria],  the  commenter 
need  only  report  its  releases  annually  or 
when  there  is  a  statistically  significant 
increase  in  the  amount  released.  A 
proposed  rule  published  on  April  19, 
1988  (53  FR  12868)  describes  the  reduced 
reporting  requirements  for  continuous 
releases  in  greater  detail. 

The  same  commenter  claimed  that 
EPA  data  contained  in  Volume  3  of  the 
Technical  Background  Document 
overstate  the  risks  associated  with 
chloroform  because:  (1)  The  Agency 
erroneously  relied  on  a  National  Cancer 
Institute  (NCI)  mouse  study  where 
chloroform  was  administered  through 
com  oil,  despite  data  showing  that  com 
oil  alters  absorption  an^  metabolism  of 
the  test  substance  and  acts 
independenUy  as  a  tumor  promoter;  and 
(2)  ^A  used  a  95-percent  upper 
confidence  limit  generated  by  a 
linearized  multi-stage  model  even 
though  the  weight  of  the  evidence 
indicates  that  chloroform  is  not 
genotoxic  and,  therefore,  nonlinearity 
should  be  used  in  modding  procedures. 

The  Agency  acknowledges  that  data 
exist  indicating  that  com  oil  may 
enhance  the  tumor  yield  of  specific 
chemical  agents  in  certain  cases.  In  this 
case,  however,  the  increased  tumor 
incidence  in  the  chlorofbrm-treated 
animals  far  exceeded  any  tumor- 
promoting  effect  that  reasonably  can  be 
ascribed  to  com  oil.  Furthermore,  use  of 
com  oil  to  administer  chloroform  may 
have  a  beneficial  effect  for  predicting 
human  responses,  becaose  the  com  oil 
helps  to  spread  the  daily  chloroform 
doses  over  a  longer  duration  which  more 
closely  correlates  with  anticipated 
human  exposure  patteras.  Accordingly, 
the  Agency  believes  that  it 
appropriately  considered  the  NCI  study 
noted  above  in  assessing  the  potential 
carcinogenicity  of  chloroform. 

The  mechanism  of  chloroform 
carcinogenicity  has  not  been  determined 
conclusively.  Likewise,  there  is 
insufficient  evidence  to  conclude  that 
chloroform  is  nongenotoxic.  The  Agency 
disagrees  with  the  assertion  that  use  of 
a  linear  model  to  predict  the  potency  of 
chloroform  is  inappropriate  for  the  same 
reasons  stated  above  in  the  response  to 
a  similar  comment  regarding  DEHP. 
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One  commentaraKgued  that 
chlorofana  "is  axtraneiy 
biodes^Mbbla"  and.  tkereSon.  slioaid 
receiva  a  lOO-poond  RQ  based  on  tlM 
application  of  BHP.  Th«  Agntcy, 
however,  has  not  identified  data  on 
chlorofocB  tlwt  aoppoct  the  oonaientat^s 
assertion,  nor  did  dia  commenter 
provide  such  data. 

g.  Chroau'uiB  and  chroauum  . 
compoandB.  Several  ooauaenters 
objected  to  the  Agency's  classification 
of  chromium  metal  and  any  fona  of 
chromium  other  than  kexavalent 
chromium  as  a  potential  carcinogen.  The 
commenters  claimed  that  die  A^ncy 
provided  insufficient  justification  for  its 
decision  not  to  differentiate  between 
hexavalent  rTimminm  compounds  and 
other  chromium  compounds.  The 
commenters  also  claimed  that  the 
Agency  ingproperly  failed  to  rii«Hnfflnjrii 
between  potentially  airborne  forms  of 
hexavalent  chromium  and  other  forms 
because  the  predoodnant  evidence 
supporting  the  cardnogenicity  of 
hexavalent  diromium  te  based  on 
inhalation  studies.  Commenters  also 
questioned  die  potential  for  exposure  to 
hexavalent  diromium.  For  instance, 
commenters  argued  diat  Q>A  concluded 
in  its  own  tedinical  background 
document  for  diromium  that  hexavalent 
chromium  (i.e..  dmnnium  (VI))  is  readily 
reduced  in  the  environment  to  trivalent 
chromium  (i.e..  chromium  (m)). 

Tha  Agency  agrees  Aat  the 
carcinogenic  chromium  (VI)  is  rapidly 
reduced  to  the  more  innocnoos 
chromiun  (m)  when  exposed  to  the 
environment  Thus,  as  mentioned  in 
Section  n.R,2a.  the  proposed  one-pound 
RQ  adjustment  for  cfaromium  (VI) 
compounds  has  been  raised  to  10 
pounds  in  this  final  nde  based  on  the 
application  of  the  secondary  RQ 
adjustment  criteriim  onT  BHP.  lliis 
change  affects  the  final  RQs  for  10 
hexavalent  chromium  compounds," 
seven  waste  streams  that  contain  such 
compounds  as  constituents,'^  and 
imlisted  hazardous  wastes  that  are  EP 
toxic  by  virtue  of  dieir  chromium  (VI) 
constituents,  all  of  whose  proposed  one- 
pound  RQs  have  been  raised  to  10 
pounds  in  this  final  rule.  EPA  disagrees, 
however,  with  the  commenter's 
suggestion  that  die  Agency  should 
distinguish  between  potential  exposure 
to  chromium  (VI)  compounds  through  air 
and  through  other  media.  EPA 


■■  TheM  M  ooBpiMBda  VK 
bichromata.  ■mmoniuB  cfaroBate,  caldHi 
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estabUahee  a  single  RQ  for.  each 
haardoaa  eabetanoe.  regardBeseofdw 
medium  into  which  die  sebetanoe  Is 
released. 

Aner  feviewing  the  comments  and  the 
tedinical  basis  fat  proposing  a  one- 
pound  RQ  adjnstment  for  diromiura 
metal  the  Agency  has  determined  that 
there  is  no  evidence  implicating^ 
chromhnn  metal  as  a  potential 
carcinogen.  Hie  Agency  also  has 
detei  mined  niat  chromium  metal  is 
biologically  inert  Aocordin^y.  die  final 
RQ  adjustment  for  chromium  metal  is 
being  promulgated  today  at  5000 
pounds. 

h.  Hexachlombutadiene.  One 
commenter  stated  Aat  the  proposed 
one-pound  RQfor  hexachloro- 
butadiene  (HGBD)  was  inconsistent 
widi  the  RQ  profile  document  for  tUs 
substance,  which  indicated  an  RQ  of  100 
pounds.  The  commenter  stated  that  the 
RQs  for  HCBD  and  waste  streams  KOie 
and  K030  (both  of  whidi  contain  HCBD) 
should  also  be  adjusted  to  100  pounds. 
The  Agency  disagrees  that  the  RQ  for 
HCBD  should  be  IW  pounds.  Aldiough 
the  RQ  profile  for  HCBD  does  indicate  a 
100-pound  RQ  based  on  potential 
carcinogenidty.  the  aquatic  toxicity 
data  for  HCBD  support  a  one-pound  RQ. 
The  Agency  therefore  is  promulgating 
final  RQ  adjustments  of  one  pound  for 
HCBD  and  waste  streams  K016  and 
K030  based  on  the  lowest  primary 
criteria  RQ  for  these  substances. 

I.  Lead  and  lead  compounds.  In  the 
March  16, 1987  NPRM  (52  FR  8140).  EPA 
proposed  10-pound  RQi  for  lead  acetate 
and  lead  phosphate  based  on  potential 
carcinogmid^.  As  discussed  in  a 
second  NPRM  published  on  March  2, 
1988  (53  FR  6762).  die  Agency 
reproposed  the  RQs  for  these  two 
substances  from  10  pounds  to  100 
pounds  based  on  additional  evaluation 
of  the  carcinogenidty  of  lead  metal  and 
lead  compounds  by  the  Agency's  Human 
Health  Assessment  Group,  or  HHAG 
(formerly  the  Carcinogen  Assessment 
Group,  or  CAG).  On  November  30, 1968, 
EPA's  Sdence  Advisory  Board  (SAB) 
formally  requested  the  opportunity  to 
review  the  basis  for  die  HHAG's 
determination  that  lead  and  lead 
compounds  are  potential  carcinogens. 
EPA  has  decided  to  retain  the  statutory 
RQs  for  lead  acetate  and  lead  phosphate 
(5000  pounds  and  one  pound, 
respectively)  pending  the  completion  of 
SAB  review.  Final  RQ  adjustments  for 
these  two  substances,  as  well  as  the 
public  comments  on  the  proposed  RQ 
adjustments  for  these  substances,  will 
be  addressed  in  a  future  action. 

RQ  adjustnients  for  three  other 
hazardous  wd»etancee    lead  metal,  lead 


steal  ate,  and  lead  sulfide    also  were 
proposed  In  the  Mardi  2. 19n  NPRM. 
SAB  review  of  the  potential 
carcinogenidty  of  lead  and  lead 
conpoonds  may  affect  die  RQ 
adjustments  for  diese  three  substances 
as  well  as  the  RQ  adjustments  for  lead 
acetate  and  lead  phosphate.  Therefore, 
the  statutory  RQ  for  lead  metal  (one 
pound),  theourent  adjusted  RQ  for  lead 
stearate  (5000  pounds),  and  die  current 
adjusted  RQ  for  lead  sulfide  (5000 
pounds)  win  remain  in  effed  pgn/iing 
completion  of  SAB  review  (lead  stearate 
and  lead  sulfide  were  assigied  final  RQ 
adjustments  of  5000  pounds  in  die 
September  2a  1966  final  rule).  The  final 
RQ  adjustmoit  for  lead  metal  die  RQ 
readjustments  for  lead  stearate  and  lead 
sulfide,  and  the  public  comments  on  the 
RQ  adjustments  for  these  three 
substances  will  be  addrcMed  in  die 
future  adion  mentioned  above. 

In  addition,  11  waste  streams  (K002, 
K003,  ions.  K04a  KCMS.  K051.  K061. 
K062.  KOee,  10086,  and  KlOO)  *•  may 
contain  as  oonstitnents  lead  metal  and 
the  four  lead  compounds  (lead  acetate, 
lead  phosphate,  lead  stearate,  and  lead 
sulfide)  whooe  existing  (i.e.,  statutory  or 
final  adjusted)  RQs  are  being  reteined  in 
this  final  rule.  The  existing  RQs  fw  two 
of  these  substances    lead  metal  and 
lead  phosf^te — are  one  pound. 
Because  ^  RQ  for  a  waste  stream  is 
the  lowest  RQ  of  any  of  its  constituents, 
the  one-pound  existing  RQs  for  lead 
metal  and  lead  phosphate  result  in  one- 
pound  RQs  for  die  11  waste  streams  that 
may  contain  these  substences  as 
constituents.  Thus,  the  Agency  is 
retaining  the  one-pound  stetutory  RQs 
for  these  11  waste  streams  pending  fte 
completion  of  SAB  review  of  the 
potential  carcinogenidty  of  lead  and 
lead  compounds.  Final  RQ  adjustmente 
for  these  11  waste  streams  will  be 
addressed  in  the  future  action 
mentioned  above. 

/  Methyl  chloride.  One  commenter 
objected  to  the  proposed  lOO-pound  RQ 
for  methyl  chloride  on  the  basis  of  both 
ignitebility  and  potential 
carcinogenicity.  The  commenter  stated 
that  there  is  no  reasonable  possibility 
that  a  release  of  100  pounds  of  methyl 
ddoride  could  create  an  igniteble 
condition  because  this  substence 
diffuses  rapidly.  The  commenter  also 
stated  that  a  Federal  response  to  such  a 
release  would  never  be  warranted. 

The  Agency  disagrees.  Although  it  is 
troe  that  methyl  chloride  diftises 


Bla  oa  Iha  RQa  prapoaad  ia  Iha  Maidi 
IS.  1987  NPRM  to  ihraa  of  Ihaaa  warta  atoaaiB»— 
K0«8.  KMS.  ai^KOSl— ara  addicaaad  IB  SadkM 
II.C.2.0  of  (Ma  praambla. 
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rapidly,  as  it  dissipates  it  mixes  with  air. 
thus  increasing  the  probability  of 
ignition.  The  Agency  also  cannot  agree 
that  a  release  of  less  than  1000  pounds 
of  methyl  chloride  would  never  warrant 
a  Federal  response.  As  stated  earlier, 
the  likelihood  of  such  a  response 
depends  on  the  circumstances  of  a 
release.  Accordingly,  the  Agency  is 
promulgating  a  flnal  RQ  adjustment  of 
100  pounds  for  methyl  chloride  based  on 
both  ignitability  and,  as  discussed 
below,  potential  carcinogenicity. 

The  commenter  further  stated  that 
methyl  chloride  is  nongenotoxic  and. 
therefore,  should  be  ranked  for  RQ 
adjustment  based  on  criteria  other  than 
potential  carcinogenicity.  The  data  cited 
by  the  commenter  as  demonstrating  that 
methyl  chloride  is  not  genotoxic, 
however,  do  not  support  the 
commenter's  conclusion.  Rather,  the 
data  indicate  that  methyl  chloride  is  a 
weak  genotoxicant  that  causes  a  degree 
of  genetic  damage.  Moreover,  methyl 
chloride  has  been  shown  conclusively  to 
induce  timiora  in  animals,  acting  either 
alone  or  as  a  synergist.  Accordingly,  the 
Agency  has  determined  that 
promulgating  an  RQ  for  methyl  chloride 
on  the  basis  of  potential  carcinogenicity 
is  appropriate. 

The  commenter  also  suggested  that,  if 
the  RQ  for  methyl  chloride  is  based  on 
potential  carcinogenicity,  the  linear 
model  should  not  be  applied  because  a 
minimimi  dose  is  required  to  cause 
cancer.  The  Agency  disagrees  with  the 
argument  that  use  of  a  linear  model  to 
predict  the  potency  of  methyl  chloride  is 
inappropriate  for  the  same  reasons 
stated  above  in  the  response  to  a  similar 
comment  regarding  DQiP. 

A.  Nickel  and  nickel  compounds.  In 
the  March  16. 1987  NPRM.  the  Agency 
proposed  the  following  RQ  adjustments 
from  the  statutory  RQs  for  nidcel  metal 
and  nickel  compounds: 


Statutory 
RQ 

f\arir»r\mmat 

1 

sooo 

1 

5000 

1 
1000 
fiOOO 

sooo 

1 

NicM  snvnonium 

tulfAto..... „ 

NicM  c«tx)nyl 

100 
10 

fcll.Ji  ■!    — *-» >  -»  - 

100 

10 

10 

100 

Nickel  auHato...- 

100 

The  Agency  received  no  comments  on 
the  proposed  RQ  adjustments  for  nickel 
carbonyl  and  nickel  cyanide  but 
received  several  comments  on  the 
proposed  RQ  adjustments  for  nickel 
metal,  nickel  ammoniiun  sulfate,  nickel 
chloride,  nickel  nitrate,  nickel  sulfate, 
and  nickel  hydroxide.  For  the  reasons 


that  follow,  the  Agency  is  promulgating 
final  RQ  adjustments  as  proposed  for  all 
nickel  compounds,  but  is  raising  the  RQ 
adjustment  for  nickel  metal  from  the 
proposed  one-pound  level  to  100  pounds. 

Several  commenten  asserted  that  the 
Agency  erred  in  characterizing  nickel 
metal  as  a  potential  carcinogen  on  the 
basis  of  epidemiological  data  from 
studies  of  nickel  refiiaery  dust  because 
nickel  metal,  if  present  at  all.  is  only  a 
minor  component  of  nickel  refinery  dust. 

The  proposed  one-pound  RQ  for 
nickel  metal  was  baaed  on  an 
epidemiological  study  of  nickel  refinery 
workera  that  indicated  a  weight-of- 
evidence  Group  A  classification.  The 
Agency  agrees  with  the  commenters  that 
it  would  be  inappropriate  to  base  the 
RQ  for  nickel  metal  an  this  study 
because  the  carcinogenic  effects 
observed  can  be  attributed  primarily  to 
nickel  compounds  such  as  nickel 
subsulfide.  Therefore,  after  reviewing  its 
Health  Assessment  Document  for  nickel 
metal,  EPA  has  decided  to  revise  the 
weight-of-evidence  classification  of 
nickel  metal  from  Group  A  to  Group  C 
based  on  limited  animal  evidence  and 
inadequate  human  evidence  of  nickel 
metal's  carcinogenicity.  This  change 
results  in  a  100-pound  final  RQ  for 
nickel  metal  '^ 

In  the  March  16, 1987  NPRM,  the 
Agency  proposed  to  adjust  the  RQs  of 
nickel  ammonium  sulfate,  nickel 
chloride,  nickel  nitrate,  and  nickel 
sulfate  to  100  pounds  on  the  basis  of 
potential  carcinogenicity.  These 
compounds  are  soluble  nickel  salts  that 
contain  nickel  (II]  ion,  which  has  been 
implicated  as  a  potential  carcinogen  on 
the  basis  of  experimental  data  from 
studies  of  nickel  acetate. 

One  commenter  stated  that  the 
Agency  improperly  relied  upon  the 
nickel  ion  hypothesis  as  the  basis  for 
proposing  RQ  adjustments  for  these  four 
nickel  compounds,  llie  commenter 
asserted  that  the  hypothesis  is 
speculative  and  that  the  data  on  the 
carcinogenicity  of  the  nickel  (II]  ion 
relied  upon  by  the  Agency  to  establish 
its  potential  carcinogenicity  are  similar 
to  data  on  the  ions  of  other  metals  (e.g.. 
copper,  zinc,  iron,  manganese,  cobalt, 
lead,  and  mercury]  that  were  not 
implicated  as  potential  carcinogens. 
Other  commenters  stated  that  no  data 
exist  directly  implicating  soluble  nickel 
salts  as  potential  carcinogens. 

The  Agency  disagrees.  Although  not 
all  soluble  nickel  salts  have  been  tested 
for  animal  carcinogenicity,  there  is 


limited  evidence  to  support  the 
carcinogenicity  of  nickel  acetate.  EPA 
believes  that  the  solubility  of  nickel 
compoimds  affects  celhikir  uptake  of  the 
nickel  ion.  which  in  turn  affects 
carcinogenesis  because  fhe  nickel  ion  is 
believed  to  be  the  ultimate  carcinogenic 
form  of  nickel,  and  becatse  (as  the 
commenter  acknowledges)  the  nickel 
compounds  whose  RQs  are  adjusted  in 
this  rule  all  are  relatively  soluble.  In 
addition,  the  solubilities  of  these  nickel 
compounds  are  not  necessarily 
compound-specific.*^  The  Agency, 
therefore,  believes  that  the  evidence  on 
nickel  acetate  supports  the  hypothesis 
that  the  nickel  ion  is  carcinogenic, 
which  in  turn  justifies  the  treatment  of 
other  soluble  nickel  compoimds  as 
potential  carcinogens.  The  Agency 
believes  that  for  nickel  ammonium 
sulfate,  nickel  chloride,  aickel  nitrate, 
and  nickel  sulfate  (all  soluble  nickel 
salts),  there  is  "limited"  evidence  of 
animal  carcinogenicity  and 
"inadequate"  evidence  of  human 
carcinogenicity;  these  hazardous 
substances  are  therefore  placed  in 
weight-of-evidence  Group  C.  Because 
there  are  no  data  on  which  to  base 
potency  calculations,  they  are  classified 
as  potency  Group  2,  providing  a  hazard 
ranking  of  "low."  Thus,  the  RQs  of  these 
soluble  nickel  salts,  based  on  potential 
carcinogenicity  (as  well  as  chronic 
toxicity),  are  adjusted  to  100  pounds  in 
this  rule. 

In  the  March  16. 1987  NPRM,  the 
Agency  proposed  a  10-pound  RQ  for 
nickel  hydroxide,  a  nickel  compoimd 
that  is  only  slightly  water  soluble,  on  the 
basis  of  chronic  toxicity.  There  are  no 
chronic  toxicity  data  on  this  substance; 
thus,  the  Agency  relied  on  an  analogous 
substance  to  adjust  the  statutory  one- 
pound  RQ.  The  surrogate  substance 
chosen  was  nickel  subsalfide,  which  is 
slightly  less  water-soluble  than  nickel      ., 
hydroxide.  One  commenter  indicated 
that  the  solubility  of  substances  in  water 
is  not  necessarily  analogous  to  the 
solubility  of  substances  in  body  fluids, 
and  that  it  is  the  solubility  of  a 
compotmd  in  biological  fluids,  not  in 
water,  that  affects  absorption  of  a 
compound.  The  Agency  agrees.  In  the 
absence  of  data  to  the  contrary  (which 
is  the  case  here),  however,  the  Agency's 
policy  is  to  use  the  closest  possible 
analogy.  The  Agency,  therefore,  is 
basing  the  10-pound  final  RQ  adjustment 
for  nickel  hydroxide  on  data  from 
studies  of  nickel  subsulfide. 


■•  This  final  RQ  for  nickel  meUL  which  U  baiad 
on  potantlal  cardnogmidty,  ia  ivbiect  to  change 
pending  the  Agency'i  analyala  of  the  moat  ^cent 
ignitability  data  for  thia  haizaidoua  iubttanoe. 


"  Thia  ia  in  oontraat  to  inaoluble  nickel 
compounda,  for  which  the  Agency  believea  that 
carcinogenicity  and  other  fonna  of  toxicity  are 
compound-apecific. 
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/.  Polychlorinated  biphenyla.  In  the 
March  16, 1987  NPRM,  EPA  proposed  to 
lower  the  statutory  10-pound  RQ  for 
polychlorinated  biphenyls  (PCBs)  to  one 
pound,  based  on  aquatic  toxicity  (see  52 
FR  8147).  Several  commenten  objected 
to  the  proposed  one-poimd  RQ 
adjustment  for  PCBs  on  both  technical 
and  policy  grounds. 

Several  commenten  suggested  that  a 
one-pound  RQ  for  PCBs  is  inconsistent 
with  other  EPA  regulations  and  policies. 
For  instance,  commenten  argued  that  a 
one-pound  RQ  is  duplicative  of 
requirements  under  the  Toxic 
Substances  Control  Act  (TSCA)  for 
reporting  of  spills  of  PCBs  in  amoimts 
greater  than  50  ppm  (see  40  CFR  761). 
These  commenters  stated  that  a  one- 
pound  RQ  for  PCBs  would  increase 
significantly  the  reporting  burden 
without  promoting  the  Agency's  goal  of 
environmental  protection.  The 
commenters  further  claimed  that  in  the 
PCB  regulations  under  TSCA,  the 
Agency  has  acknowledged  that  the 
normal  operation  of  PCB-containing 
electrical  equipment  (which  includes 
routine  leaks)  does  not  present  an 
imreasonable  risk  to  human  health  or 
the  environment. 

Reporting  of  PCB  releases  tmder  both 
CERCLA  and  TSCA  is  not  dupUcative 
because  the  cleanup  authority  under  the 
two  statutory  schemes  is  different: 
CERCLA  reporting  authorizes  and 
ensures  timely  cleanup  of  releases  by  or 
under  the  supervision  of  the  Federal 
government,  whereas  no  explicit  Federal 
cleanup  authority  exists  tmder  TSCA.*' 
Furthermore,  reporting  imder  both 
CERCLA  and  TSCA  is  required  very 
rarely  and  only  with  respect  to  the  most 
serious  releases.  Under  TSCA,  spills  of 
more  than  10  pounds  ol  PCB-containing 
material  must  be  reported  to  the 
appropriate  EPA  Regional  Administrator 
(40  CFR  761.125).  This  reporting 
requirement  is  limited  to  spills  of 
material  containing  PCBs  at 
concentrations  of  50  ppm  or  greater. 
Under  CERCLA,  a  release  of  one  potmd 
or  more  of  pure  PCBs  must  be  reported 
to  the  National  Response  Center.  For 
CERCLA  notification  purposes,  the 
CWA  mixture  rule  may  be  applied. 
Thus,  for  example,  a  release  of  15 
poimds  of  transformer  fluid  known  to 
contain  50  ppm  PCBs  is  generally 
reportable  under  TSCA  but  not  under 
CERCLA.  In  order  for  a  release  of 
transformer  fluid  containing  PCBs  at  a 
concentration  of  50  ppm  to  be  reportable 


*■  The  Agency's  PCB  ipill  cleanup  policy  under 
TSCA,  however,  providea  that  Agency-imposed 
penaltiea  can  be  avoided  if  a  spill  i«  cleaned  up  in 
accordance  with  the  standarda  set  in  the  policy  (see 
40  CFR  781.125). 


under  CERCLA,  assuming  a  one-pound 
RQ  for  PCBs.  the  release  generally 
would  have  to  be  equal  to  or  greater 
than  20.000  potmds.  Under  these 
extreme  circtmistances,  the  Agency  does 
not  view  a  requirement  to  notify  both 
the  National  Response  Center  and  the 
appropriate  EPA  Regional  Administrator 
as  an  undue  burden. 

It  is  true  that,  when  the  concentration 
of  PCBs  is  unknown,  TSCA  (as  well  as 
CERCLA)  requires  that  a  substance  be 
treated  as  pure  PCBs.  However,  EPA 
believes  that  in  most  cases  users  of 
PCB-containing  equipment  are  aware  of 
its  PCB  concentration  levels,  Because 
the  use  of  PCB-containing  electrical 
equipment  is  authorized  only  when  such 
equipment  contains  certain  specified 
concentrations  of  PCBs  (see  40  CFR 
761.30],  users  of  such  equipment  must 
know  its  PCB  concentrations  in  order  to 
avail  themselves  of  exemptions  from  the 
ban  against  the  use  of  PCBs  (see  TSCA 
section  6(e])  that  would  otherwise  apply. 
Thus,  ownere  or  operatore  of  PCB- 
containing  equipment  should  have  the 
information  necessary  to  apply  the 
CWA  mixture  rule  when  determining 
whether  a  release  of  PCBs  requires 
reporting  tmder  CERCLA.  Because  most 
PCB-containing  equipment  contains 
PCBs  in  concentrations  much  lower  than 
100  percent,  the  Agency  believes  that  a 
one-poimd  RQ  for  PCBs  will  not  result  in 
a  significant  overlap  in  reporting  under 
CERCLA  and  TSCA. 

In  addition,  EPA  does  not  believe  that 
its  decision  to  permit  the  use  of  PCB- 
containing  equipment  that  leaks  tmder 
normal  operating  conditions,  if  the 
concentration  of  PCBs  is  50  ppm  or  less, 
is  equivalent  to  a  determination  that 
PCBs  do  not  pose  a  hazard  to  himian 
health  and  welfare  and  the  environment. 
The  regulations  promulgated  imder 
TSCA  balance  the  need  to  minimize 
exposure  to  PCBs  with  the  costs  of 
removing  PCB-containing  equipment 
fit)m  service.  Although  it  is  true  that 
these  regulations  (40  CFR  761.30(e]) 
authorize  the  use  of  PCBs  in  hydraulic 
systems,  such  authorization  is  limited  to 
equipment  containing  PCBs -in 
concentrations  of  50  ppm  or  less  and 
includes  strict  handling  requirements. 
Under  no  circumstances  does  EPA  allow 
the  use  of  equipment  that  leaks  under 
normal  operating  conditions  if  the 
equipment  contains  more  than  50  ppm 
PCBs. 

For  the  reasons  discussed  above,  the 
Agency  has  determined  that  the  serious 
hazards  that  PCBs  pose  to  himian 
health,  welfare,  and  the  environment 
warrant  the  one-pound  reporting 
requirement  established  by  this  rule. 


Several  commenten  argued  that, 
because  PCBs  rarely  are  released 
directly  into  stirface  water,  aquatic 
toxicity  is  an  inappropriate  basis  for 
establishing  the  RQ  for  PCBs.  Moreover, 
according  to  these  commenten,  shotdd 
such  releases  occur,  there  is  Uttle 
chance  that  PCB  concentrations  in 
natural  aquatic  systems  would  ever 
approach  levels  that  are  fotmd  in  the 
laboratory  to  be  acutely  toxic  to  fish, 
because  of  the  adsorption  of  PCBs  to 
sediments  and  organic  matter. 
Alternatively,  commenten  suggested 
that  the  Agency  consider  establishing 
one  RQ  for  releases  of  PCBs  into  surface 
water  and  a  higher  RQ  for  other  releases 
of  PCBs. 

The  Agency  disagrees  with  the 
assertion  that,  because  releases  of  PCBs 
into  surface  water  are  rare,  the  RQ  for 
PCBs  should  be  based  on  criteria  other 
than  aquatic  toxicity.  Even  if  most  PCB 
releases  occur  on  land,  releases  of  PCBs 
into  surface  water  also  occur.  In 
addition,  PCB  releases  onto  land  often 
are  mobilized  by  surface  runoff  and  flow 
into  water  bodies.  Such  releases  also 
can  be  carried  into  ground  water  and 
eventually  reach  sources  of  drinking 
water.  Moreover,  RQs  are  not  intended 
to  reflect  the  most  likely  release 
scenario  or  the  degree  of  hazard 
associated  with  a  particular  release. 
Rather,  RQ  levels  serve  as  threshold 
levels  of  notification  that,  once 
exceeded,  enable  the  Federal 
government  to  determine  whether  a 
response  is  warranted. 

The  Agency  also  disagrees  with  the 
aigument  that  one  RQ  should  be 
established  for  releases  of  PCBs  into 
surface  water  and  another  RQ  for 
releases  of  PCBs  into  other  media.  A 
single  RQ  for  PCBs  will  provide  a 
relatively  simple  reporting  system  that 
does  not  unduly  burden  either  EPA  or 
the  regulated  community.  It  should  be 
noted  that  CERCLA  section  102(a) 
expressly  authorizes  the  Agency  to 
establish  a  single  RQ  for  each 
hazardous  substance.  The  legislative 
history  cites  simpUcity  and 
administrative  convenience  as  reasons 
why  this  approach  is  preferred." 
Moreover,  the  Agency  lacks  the 
resources  necessary  to  obtain  the  vast 
quantity  of  technical  data  that  would  t>e 
required  to  tailor  RQs  to  each  release 
situation  and,  at  the  same  time,  to  - 
enstu^  that  RQs  are  consistent, 
equitable,  and  sufficiently  protective  of 
human  health  and  welfare  and  the 
environment. 


■*  See  Senate  Report  No.  tfM.  SSth  Congreaa.  2d 
Seasion  29  (1980). 
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EPA  alio  disayves  with  th«  statement 
that  concentratioiM  of  PCBt  lethal  to 
fish  achieved  in  a  laboratory  setting 
cannot  occur  in  the  environment  One 
stndy  oaed  by  the  Agency  to  establish 
the  RQ  for  PCBa  oaed  raw  Lake  Superior 
water.  This  study  therefore  duplicated  a 
naturally-oocoiring  environment  in  the 
laboratory,  including  the  presence  of 
suspended  solids,  and  still  produced 
toxicity  values  supporting  a  one*pound 
RQforPCBa." 

The  Agency  further  believes  that  the 
commenters'  statements  regarding  the 
low  water  solubility  of  PCBs  and  the 
mitigating  effects  of  adsorption  to 
organic  matter  and  sediments  do  not 
invalidate  the  proposed  one-pound  RQ. 
EPA  agrees  with  the  commenters  that 
PCBs  may  adsorb  to  ^e  surface  of 
organic  and  inorganic  particles.  The 
literature  clearly  shows  that  PCBs  are 
strongly  adsorbed  to  certain  solid 
surfaces,  including  glass  and  metal 
surfaces  in  laboratory  apparatus  and 
soils,  sediments,  and  particulates  in  the 
environment.  PCBs'  properties  of  low 
water  solubility  and  adsorption  do  not 
affect  toxicity,  however,  because  it  is 
likely  that  stable  emulsions  of  PCBs  (i.e., 
stable  suspensions  of  finely  dispersed 
PCBs  in  water)  are  created  in  the 
environment  through  die  action  of 
naturally  occurring  emulsifiers  (Le., 
organic  sediments).  Such  emulsions  may 
be  just  as  threatening  to  aquatic  life 
forms  as  PCBs  in  true  solution.  Because 
stable  emulsions  of  PCBs  at 
concentrations  that  are  lethal  to  newly- 
hatched  fish  have  been  created  in  the 
laboratory  without  emulsifiers,  it  is 
likely  that  such  emulsions  could  form  in 
the  environment  where  natural 
emulsifiers  are  present 

Several  commenters  objected  to  the 
studies  cited  by  the  Agency  in  support 
of  the  proposed  one-pound  RQ  for  PCBs, 
claiming  that  they  were  poorly  designed 
and  that  they  overestimate  toxicity 
because  they  use  acetone,  which 
contributes  to  toxicity,  as  a  carrier 
solvent  Commenters  cited  an  aquatic 
toxicity  study  to  show  that  when 
acetone  is  employed  as  a  carrier  for 
PCBs,  it  has  a  confounding  effect  on 
efforts  to  interpret  the  results  from 
studies  of  PCB  toxicity.* »  The  primary 
purpose  of  the  study  cited  by  the 
commenters,  however,  was  to  determine 
how  the  presence  of  acetone  affects  the 
growth  and  uptake  of  PCBs  by  lake 


"  See  Nebeker  et  «L,  1974.  Effect  of 
Polychlorinated  Biphenyl  Compound*  on  Survival 
and  ReproducUon  of  the  Fathead  Minnow  and 
Flagfish.  Tvns.  Am.  Fish.  Soc.  103:562. 

»'  See  Mac  M.].  et  al.,  1981.  Potential  Influence  of 
Acetone  in  Aquatic  BioMssays  Teating  the 
Dynamica  and  EUada  of  PCBa.  BuU.  Env.  ConUm. 
Toxicol.  27:359. 


trout,  rather  than  how  acetone  mi^.t 
influence  the  toxicity  of  PCBs.  The 
investigators  conclnded  that  statistical 
analyses  revealed  no  significant 
differences  in  mortality  in  the  following 
four  treatment  groi4)s:  (1)  A  control 
group;  (2)  a  group  that  received  acetone 
only;  (3)  a  group  that  received  acetone 
and  PCBs;  and  (4)  a  group  that  received 
only  PCBs. 

Because  this  study  found  no 
difference  in  mortality  between  groups 
of  fish  exposed  to  PCBs  dissolved  in 
acetone  and  fish  exposed  to  PCBs  alone, 
and  because  there  are  data  that  support 
the  proposed  one-pound  RQ  for  PCBs 
that  were  derived  without  using  acetone 
or  any  other  solvent  as  a  carrier,^'  the 
data  the  Agency  used  to  assign  a  one- 
pound  RQ  for  PCBs  are  not  invalidated 
by  the  commenters'  argument  regarding 
the  use  of  acetone  as  a  carrier  solvent  in 
studies  of  the  aquatic  toxicity  of  PCBs. 

One  commenter  asserted  tliat 
inadequate  data  were  provided  in  the 
studies  regarding  the  actual 
concentrations  of  PCBs  used  in  the 
testing  and  that  the  reported 
concentrations  appear  to  be  the  result  of 
a  single  analysis.  The  Agency  disagrees 
that  the  data  were  inadequate.  In  fact  in 
the  studies,  duplicate  samples  for  each 
test  concentration  were  collected  and 
then  analyzed  for  their  PCB 
concentrations. 

Several  commenters  asserted  that 
most  data  on  aquatic  toxicity  support  a 
10-pound  RQ  for  PCBs.  The  reason  that 
the  greater  quantity  of  data,  viewed  in 
isolation,  appears  to  support  a  10-pound 
RQ  is  that  more  tests  have  been 
performed  on  life  stages  of  fish  that  are 
less  susceptible  to  the  toxic  effects  of 
I'CBs  than  on  life  stages  that  are  more 
sensitive.  Indeed,  all  of  the  data  from 
tests  performed  on  newly-hatched  fish 
support  a  one-pouad  RQ. 

Several  commenters  disputed  the 
Agency's  reliance  on  data  from  tests 
using  early  life  stages  because  these 
stages  represent  a  relatively  small 
portion  of  a  fish's  life.  Commenters 
claimed  that  the  Agency  incorrectly 
applied  EPA's  1965  National  Water 
Quality  Guidelines  by  using  the  most 
sensitive  life  stage  when  adjusting  the 
RQ  for  PCBs.  The  commenters  stated 
that  the  Guidelines  only  require  data 
concerning  effects  on  Ibe  most  resistant 
life  stage  (in  this  case  adult  fish)  to  be 
rejected  when  the  effects  differ  by  a 
factor  of  two  or  mere  from  effects  on  the 
most  sensitive  life  stage  (juvenile  fish), 
and  that  this  does  not  appear  to  be  the 
case  with  PCBs. 


•»  Birge,  W.J.  et  aU  IfTS.  Toxicity  of  Organic 
Chemical*  to  Embryo-LBrval  Stages  of  Fish, 
Ecological  Reaearch  Service,  EPA  SQO/11-79-007. 


EPA  disagrees  with  the  argument  that 
the  RQ  for  PCBs  should  not  be  based  on 
the  most  sensitive  life  stage  of  fish.  From 
the  standpoint  of  population  survival, 
the  individuals  of  greatest  value  are 
those  that  have  not  yet  reached 
reproductive  misturity  and  those  that  are 
capable  of  reproducing.  Individuals  no 
longer  capable  of  reproducing  do  not 
significantly  influence  the  survival  of  the 
species  or  tiie  local  population.  On  the 
other  hand,  early  life  stage  individuals 
will  mature  into  reproductive  adults  and 
produce  new  generations.  TTierefore, 
protection  of  the  juvenile  life  stages  of 
fish  is  of  critical  importance  to  the 
environment 

Moreover,  in  the  Guidelines,  EPA 
states  the  circumstances  under  which 
data  firom  tests  using  the  most  resistant 
life  stages  should  not  be  used.  Hie 
Guidelines  allow  the  use  of  data  from 
tests  using  the  least  resistant  life  stage 
even  when  such  data  differ  by  less  than 
a  factor  of  two  from  other  data  on  the 
same  species.  In  fact  in  the  Guidelines, 
the  Agency  encoiu-ages  the  use  of  data 
from  tests  using  sensitive  species  and 
sensitive  life  stages  (see  the  Guidelines 
for  Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses,  pp. 
24  and  29,  NTIS  Document  #PB85- 
227049,  January  1985).  In  addition,  the 
acute  aquatic  toxicity  literature  on  PCBs 
does,  in  fact  contain  at  least  one  study 
that  meets  the  Guidelines'  criteria  for 
rejecting  the  most  resistant  life-stage 
data  (i.e.,  the  data  indicate  that  toxicity 
values  are  two  times  greater  for  the 
most  sensitive  life  stage  than  for  the 
most  resistant].*" 

One  commenter  argued  that  it  is 
inappropriate  to  base  the  RQ  for  PCBs, 
in  part,  on  the  fact  that  PCBs  are 
bioaccumulative  insoluble  sinkers.  This 
commenter  also  stated  that  recent  data 
indicate  that  PCBs  ara  dechlorinated  in 
sediments  by  anaerobic  bacteria, 
rendering  them  less  hazardous.  Another 
commenter  argued  that  not  only  is  the 
proposed  downward  RQ  adjustment  for 
PCBs  inappropriate  oa  the  basis  that 
PCBs  are  bioaccimiulative  insoluble 
sinkers,  but  these  properties  actually 
make  releases  of  PCBs  less  hazardous. 
This  commenter's  statement  is  premised 
upon  the  claimed  tendency  of 
bioaccumulative  insoluble  sinkers  "to 
adsorb  to  particulates  and  sediments, 

*  *  *  [to]  have  low  bioavailability  to 
organisms  from  the  dissolved  phase,  and 

*  •  *  [to]  remain  with  the  sediments, 
even  if  spilled  as  pure  compounds." 
Therefore,  according  to  this  commenter, 
"the  fact  that  PCBs  are  insoluble  sinkers 


»»Ibid. 
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acts  as  a  protective  mechanism 
compared  to  chemicals  that  are  more 
soluble  in  water"  (emphasis  in  original). 
Furthermore,  the  commenter  argued,  the 
tendency  of  PCBs  to  bioaccumvdate  also 
results  from  the  fact  that  PCBs  generally 
are  metabolized  relatively  slowly. 
Therefore,  bioaccumulation  per  se  does 
not  represent  an  adverse  health  effect 
and  is  not  predictive  of  adverse  health 
effects  on  aquatic  organisms. 

The  Agency  disagrees.  An  insoluble 
chemical  that  sinks  in  water  (such  as 
PCBs)  can  acciunulate  in  a  way  that 
slowly  contaminates  the  surrounding 
water,  perhaps  over  a  period  of  years. 
Therefore,  a  release  of  PCBs  that  is  not 
remedied  could  cause  gradual  long-term 
environmental  damage.  The 
dechlorination  data  cited  by  the 
commenter  and  mentioned  above 
provide  no  information  concerning  the 
rate  at  which  dechlorination  of  PCBs 
occurs  in  the  environment  In  the 
absence  of  data  indicating  that  PCBs 
degrade  at  a  rate  sufficient  to  meet  the 
criteria  for  application  of  BHP,  the 
Agency  will  not  apply  BHP  to  raise  the 
RQ  for  PCBs.  The  degree  of  hazard 
posed  by  the  bioaccumulation  of  PCBs 
contributed  to  the  Agency's  decision  to 
rely  on  data  from  studies  of  early  life 
stages,  in  accordance  with  the  Agency's 
1985  National  Water  Quality  Guidelines 
mentioned  above.  The  primary  basis  for 
the  RQ  of  PCBs,  however,  is  toxicity  to 
aquatic  organisms.  For  these  reasons, 
the  Agency  does  not  agree  with  the 
commenter  that  the  physical  properties 
of  PCBs  will  serve  to  protect  the 
environment  in  all  release 
circumstances. 

None  of  the  public  comments  received 
on  the  proposed  one-pound  RQ 
adjustment  for  PCBs  warrants  a 
different  final  RQ  adjustment. 
Accordingly,  the  Agency  is  promulgating 
a  final  adjusted  RQ  of  one  pound  for 
PCBs  in  this  rule. 

m.  Trichloroethylene.  Two 
commenters  stated  that  EPA's 
classification  of  trichloroethylene  as  a 
potential  carcinogen  is  contrary  to  the 
findings  of  the  Agency's  Science 
Advisory  Board  (SAB)  that  the  bioassay 
data  for  this  substance  constitute  only 
limited  evidence  of  animal 
carcinogenicity  and  are  inadequate  for 
the  evaluation  of  htmian  cancer  risk. 

In  March  1988.  the  SAB,  commenting 
on  EPA's  1987  risk  assessment  for 
trichloroethylene,  stated  that  the  weight ' 
of  evidence  for  male  mouse 
hepatocellular  carcinoma  indicates  a 
range  between  Group  C  and  Group  B2. 

In  the  Technical  Backgroimd 
Document  for  the  March  16, 1987  NPRM 
(Technical  Backgroimd  Document  to 
Support  Rulemaking  Pursuant  to 


CERCLA  Section  102,  Volume  3, 
December  1986),  EPA  noted  that 
trichloroethylene  was  classified  as  a 
weight-of -evidence  Group  B2  substance 
because  of  "sufficient"  evidence  of 
carcinogenicity  from  animal  studies. 
Because  of  its  Group  3  potency  ranking, 
trichloroethylene  received  a  low  hazard 
ranking  and  a  100-pound  proposed  RQ. 
The  Agency's  most  recent  draft  updated 
assessment  for  trichloroethylene  (]tme 
1987)  provides  additional  support  for  a 
Group  B2  classification.  This  B2 
classification  is  consistent  with  the 
SAB's  finding  that  the  weight  of 
evidence  for  trichloroethylene  indicates 
a  range  between  Group  C  and  Group  B2. 
However,  it  is  important  to  note  that 
EPA's  classification  for 
trichloroethylene  is  based  on  a  draft 
carcinogenicity  assessment  that  has  not 
yet  been  finalized.  If  this  classification 
changes  based  on  the  final  assessment 
and  tiie  change  warrants  an  adjustment 
of  the  RQ  for  trichloroethylene,  the  RQ 
will  be  adjusted  in  a  future  rulemaking. 
Pending  the  results  of  EPA's  final 
carcinogenicity  assessment  a  100-pound 
RQ  for  trichloroethylene  is  promulgated 
in  this  rule  based  on  a  wei^t-of- 
evidence  Group  B2,  potency  Group  3 
determination. 

Tj.  Vinyl  chloride.  The  10-pound  RQ 
for  vin>  i  chloride  originally  proposed  in 
the  March  16, 1987  NPRM  was  revised  to 
one  pound  in  a  supplement  to  the 
proposed  rule  published  on  April  11, 
1988  (53  FR 118D0).  One  commenter  on 
the  supplement  to  the  proposed  rule 
suggested  that  EPA  promulgate  a  10- 
pound  rather  than  a  one-pound  RQ  for 
vinyl  chloride  because  the 
epidemiological  studies  that  support  the 
one-poimd  RQ  used  "extremely  high 
concentrations"  of  vinyl  chloride.  The 
commenter  also  noted  that  since  the 
studies  were  performed,  workplace 
exposure  to  vinyl  chloride  has  been 
lowered  substantially.  The  commenter 
further  claimed  that  the  lower  one- 
pound  reporting  trigger  is  imjustified 
because  plant  personnel  who  should  be 
free  to  clean  up  small  releases  of  vinyl 
chloride  will  instead  be  required  to 
spend  time  discussing  these  releases  on 
the  telephone. 

EPA  disagrees  with  the  commenter  on 
each  of  these  points.  Vinyl  chloride  has 
been  shown  to  produce  a  significantiy 
increased  incidence  of  brain,  limg,  liver, 
and  kidney  tumors  in  studies  of  three 
different  animal  species.  Similar 
carcinogenic  effects  have  been  observed 
in  epidemiological  studies  of  workers 
exposed  to  vinyl  chloride.  Although 
evidence  of  the  carcinogenic  effect  of 
vinyl  chloride  in  htmians  has  come  fit>m 
studies  of  workers  exposed  to  high 
doses  of  vinyl  chloride,  there  is  no 


evidence  of  an  ejqwsure  level  below 
which  no  increased  risk  of  cancer  would 
occur  in  humans.'*  Thus,  neither  the 
high  doses  during  the  period  over  wddch 
these  epidemiological  studies  were 
performed  nor  any  subsequent  reduction 
in  these  doses  negates  the  positive 
carcinogenic  effects  of  vinyl  chloride. 
EPA  also  disagrees  with  the 
commenter's  suggestion  that  the 
requirement  to  notify  the  National 
Response  Center  by  telephone  of  a 
release  of  vinyl  chloride  in  an  amoimt 
equal  to  or  greater  than  one  pound 
interferes  with  any  efforts  the  person  in 
charge  may  make  to  prevent  a  further 
release.  EPA  encourages  plant  personnel 
to  take  any  appropriate  measures  to 
minimize  releases  of  hazardous 
substances.  While  skilled  personnel  are 
working  to  stop  a  release,  the 
management  of  the  organization  may 
designate  any  other  employee  to 
commimicate  information  about  the 
release  to  the  National  Response  Center. 
As  a  practical  matter,  then,  the 
obligation  to  make  a  telephone  report  of 
the  release  of  an  RQ  or  more  of  a 
hazardous  substance  should  not  divert 
resources  from  cleaning  up  an  existing 
release  or  preventing  a  further  release. 

o.  Waste  streams.  One  commenter 
stated  that  an  error  was  made  in  the 
Agency's  derivation  of  RQs  for  the 
pentachlorophenol-containing  waste 
streams  F021,  F027,  and  F028,  because 
the  Agency  wrongly  indicated  that 
2,3,7,8-tetrachlorodibenzo-p-dioxin 
(2.3,7,8-TCDD]  is  present  in  these  waste 
streams.  The  commenter  stated  that  this 
dioxin  isomer  does  not  occur  in  the 
production  of  pentachlorophenol  and, 
therefore,  would  not  be  present  in  these 
waste  streams. 

The  Agency  disagrees.  Although 
studies  analyzed  by  the  Agency  do  not 
indicate  that  Z,3,7,8-TCDD  is  contained 
in  waste  stream  F021,  isomers  of  a 
closely  related  substance, 
hexachlorodibenzo-p-dioxin,  are 
hazardous  constituents  of  this  waste 
stream  as  set  forth  in  Appendix  VII  of  40 
CFR  261.  The  Agency  has  determined 
that  when  there  are  hazardous 
constituents  of  a  RCRA  waste  stream 
that  are  not  CERCLA  hazardous 
substances,  an  RQ  should  be  developed 
for  these  constituents  in  order  to  assign 
an  appropriate  RQ  to  the  waste  stream 
(see  48  FR  23565,  May  25, 1983).  In  other 
words,  the  Agency  derives  the  RQ  for 
waste  streams  based  upon  the  lowest 
RQ  of  all  of  the  hazardous  constituents. 


■*  lARC  Monograph  on  tha  EvalualiM  of  Hm 
Carcinogenic  Riak  of  Chamicala  to  Humana,  ISTB, 
Volume  19.  pp.  377-437,  cited  in  th«  Fourth  Annual 
NIT  Report  (isas). 
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regardleM  of  wiiathar  thajr  are  CERCLA 
hazardoua  subatanoet.  Hm 'Yefierence 
RQ"  davaloped  for  noo-OSRCLA 
•obttances  ia  for  rankiag  purpoMS  only, 
no  releaaei  of  such  lubatuicea  need  to 
be  reported  to  the  National  ReepooM 
Center.  leomen  of  bexachlorodibenzo-p- 
dioxin  would  have  an  RQ  of  one  poond 
based  on  their  mammalian  toxicity. 
Accordingly,  the  RQ  of  waste  stream 
F021  is  adjusted  to  one  pound  in  this 
final  rule. 

Waste  stream  FX)27  and  waste  stream 
FD28  contain  2,3,7,8-TCDD  as  well  as 
hexachlorodibenzo-p-dioxins  and 
tetrachlorodibenzofurans.  The  latter 
substance  is  not  a  CERCLA  hazardous 
substance  but  is  assigned  a  reference 
RQ  of  one  poimd  as  a  means  of 
assigning  an  RQ  to  these  waste  streams. 
Accordingly,  even  if  2.3,7,B-TCDD  were 
not  present  in  any  particular  waste 
identified  as  F027  or  F028,  the  RQ  for  the 
waste  streams  would  still  be  one  pound 
based  on  one  or  more  other  hazaidous 
constituents  present  in  the  waste. 

One  commenter  disputed  the  Agency's 
proposal  to  assign  an  adjusted  RQ  of 
one  pound  to  waste  streams  KOie  and 
K030.  Relying  on  the  potential 
carcinogenicity  profile  for 
hexachlorobutadiene  (a  constituent  of 
these  waste  streams),  the  commenter 
stated  that  die  "low"  hazard  ranking  for 
this  substance  corresponds  to  an  RQ  of 
100  pounds.  Therefore,  the  commenter 
suggested,  Uie  RQ  of  diese  waste 
streams  should  be  adjusted  to  100 
pounds. 

The  Agency  disagrees.  The  RQ  for 
hexachlorobutadiene  is  based  on 
aquatic  toxicity  data  that  support  a  one- 
pound  RQ.  Because 

hexachlorobutadiene  has  the  lowest  RQ 
of  all  the  constituents  in  these  waste 
streams,  the  adjusted  RQs  for  waste 
streams  KOie  and  K030  are  being 
promulgated  today  at  one  pound. 

Another  commenter  stated  that  the 
proposed  one-pound  RQs  for  waste 
streams  K048.  K048,  K050,  and  K051  are 
unnecessarily  low,  because  a  release  of 
2000  pounds  of  these  waste  streams 
would  have  to  occur  before  the  RQ  of 
one  pound  for  chromium  (VI]  or  lead 
metal  (the  constituents  on  which  the 
RQs  for  these  waste  streams  are  based, 
according  to  the  commenter]  would  be 
exceeded.  The  commenter  suggested 
that  EPA  establish  an  RQ  of  1000 
poimds  for  these  four  waste  streams. 
The  Agency  disagrees  with  the 
suggestion  that  the  proposed  one-pound 
RQs  for  these  waste  streams  should  be 
raised  to  1000  pounds. 

With  respect  to  waste  stream  KOSa 
die  commenter  it  mistaken  that  the  RQ 
is  partially  based  on  the  RQ  for  lead 
metal:  the  Agency  has  determined  that 


waste  stream  K050  does  not  contain 
lead  metal  or  lead  compounds.  Rather, 
the  RQ  for  this  watte  stream  it  based 
solely  on  the  RQ  for  chromium  (VI] 
compounds.  Because  the  RQ  for 
chromium  (VI)  compounds  it  being 
raised  from  the  proposed  one-pound 
level  to  10  poimds  in  this  final  rule  (see 
Section  II.B.2.a  of  this  preamble),  the  RQ 
for  waste  stream  MD50  also  is 
promulgated  at  10  pounds.  Following  the 
CWA  mixture  rule,  if  the  concentration 
of  chromium  (VI)  compounds  in  this 
waste  stream  is  loiown.  reporting  is 
required  when  a  qaantity  of  10  pour  ds 
or  more  of  chromium  (VI)  compoun  Js  is 
released.  In  the  abteance  of  sudi 
knowledge,  report^  is  required  when 
an  RQ  (10  pounds)  or  more  of  wasts 
stream  K050  is  released. 

With  respect  to  waste  streams  K^'48. 
K04g,  and  K051.  EPA  disagrees  thai  the 
proposed  RQs  for  these  waste  streams 
were  based  on  the  RQn  for  lead  metal 
and  lead  compounds.  Rather,  the  RQs 
for  these  waste  streams  were  proposed 
at  one  pound  in  the  March  16, 1987 
NPRM  based  on  the  proposed  one- 
pound  RQ  for  diromium  (VI) 
compounds.  As  explained  in  Section 
n.B.2.a  of  this  preamble,  the  final  RQ  for 
chromium  (VI)  compoimds  has  been 
adjusted  upward  one  level  to  10  p&vmds 
based  on  the  application  of  BHP. 

Also,  as  explaintd  in  Section  II.C.2.i 
of  this  preamble,  EPA  has  decided  since 
publication  of  the  March  16, 1887  NPRM 
to  retain  the  current  adjusted  RQs  for 
lead  stearate  end  lead  sulfide  (5000 
pounds)  and  the  statutory  RQs  for  lead 
metal  (one  pound).  lead  phosphate  (one 
pound],  and  lead  acetate  (5000  poimds). 
Therefore,  the  Agency  has  decided  to 
retain  the  statutory  one-pound  RQs  for 
waste  streams  K04B,  K049,  and  K051 
along  with  the  other  ei^t  wa^te  streams 
tliat  contain  lead  metal  or  lead 
compounds.'* 

Of  course,  if  the  concentrations  of  the 
constituents  of  the  waste  stream  are 
known,  the  CWA  aiixture  rule  may  be 
applied.  The  commenter  has  stated  that 
2000  pounds  of  watte  streams  K048, 
K049,  and  KG51  would  have  to  be 
released  before  an  RQ  of  chromium  (VI) 
compoimds  is  reached.  Thus,  the 
commenter  apparenUy  knows  the 
concentrations  of  chromium  (VI) 
compounds  in  then  waste  streams.  If 
the  concentrations  of  the  constituents  of 
a  waste  stream  ar«  known,  reporting  is 
required  only  when  an  RQ  (e.gM  10 
pounds  for  chromiam  (VI)  compounds) 
or  more  of  one  of  these  constituents  is 
released.  If  the  concentration <)  of  the 
constituents  are  not  Icnown.  reporting  is 


"  TheM  aigirt  wa«ta  StTMBt  are:  10002.  KOOS. 
KOOS,  KOSl.  K0S2,  KOSB.  KOSS,  and  KIOIL 


required  when  an  RQ  or  more  of  the 
waste  stream  is  released  (one  pound  for 
waste  sti%ams  K048,  H049,  and  KOSl). 

One  commenter  believed  that  the  10- 
pound  RQ  for  waste  stream  P002 
proposed  in  the  April  11, 1988 
supplement  (see  53  PR  11890  and  the 
discussion  in  Section  n.C.1  above) 
represents  an  incorrect  interpretation  of 
EPA's  December  31, 1985  final  rule  (50 
FR  53315).  The  commenter  stated  that 
the  Agency  had  rejected  the  approach  of 
consolidating  waste  streams  FOOl,  P0O2, 
F004,  and  F005  into  a  dngle  listing  in 
that  rule. 

EPA  disagrees  that  die  Agency's 
interpretation  of  the  reporting 
requirements  for  waste  stream  F002 
discussed  in  the  April  11, 1988 
supplement  (and  summarized  in  Section 
III.C.1  above)  is  incorrect.  On  April  30, 
1985  (50  FR  18378],  EPA  proposed  to 
delete  waste  streams  ftX)2  through  F005 
and  to  modify  waste  stream  FOOl  to 
include  all  hazardous  constituents 
previously  listed  under  waste  streams 
FOOl  through  F005.  The  purposes  of  tiiis 
proposed  action  were  to  simplify 
recordkeeping  and  avoid  confusion 
regarding  the  appropriate  waste  number 
to  use  for  reporting  solvent  mixtures 
containing  several  listed  solvents. 

Commenters  on  the  April  30, 1985 
proposed  rule  indicated  that  the 
proposed  change  would  increase 
compliance  costs  and  cause  confusion  in 
recordkeeping.  As  a  result,  the  Agency 
retained  the  original  listings  for  waste 
streams  F001-F005,  but  modified  their 
definitions  to  include  mixtures 
containing,  before  use,  one  or  more  of 
the  solvents  listed  under  the  other  waste 
numbers. 

When  assigning  an  RQ  to  a  waste 
stream,  the  Agency  considers  the  RQ  of 
the  constituents  of  the  waste  stream  (48 
FR  23565,  May  25, 1983).  The  Agency 
determines  the  RQ  of  each  waste  stream 
constituent  and  assigns  the  lowest  of 
these  to  the  waste  stream  itself. 
Because,  by  virtue  of  the  December  31. 
1985  final  rule,  the  definitions  of  waste 
streams  FOOl-f'OOS  now  include 
mixtiu-es  of  solvents  that  contain  one  or 
more  solvents  listed  under  the  other 
waste  numbers,  the  Afency  must 
consider  the  RQs  of  these  other  solvents 
when  determining  the  RQs  for  waste 
streams.  To  determine  the  appropriate 
RQ  for  waste  stream  Rooe.  die  Agency 
considers  not  only  R(^  of  the  solvents 
listed  under  FD02,  but  also  the  RQs  of 
those  solvents  listed  under  waste 
streams  FOOl,  F004.  and  FtX)5.  Because 
waste  streams  FOOl  and  FQ05  contain 
solvents  that  have  10-pound  RQs.  the 
RQ  for  waste  stream  F002  is  10  pounds. 


Eegirtg  /  Vol  54.  Kb.  155  /  Monday,  Amgast  14,  1«8  /  Rules  and  ItegA^ww 


If  the  oonoenkatioBsof  tkehasodaus 
constituents  of  waste  stream  MK  are 
unknown,  reporting  is  required  when  10 
pounds  or  more  of  F002  is  released,  ff 
the  concentrations  of  aH  of  the 
constituents  are  known,  lepuitiiig  is 
required  only  when  an  RQ  or  more  of 
one  of  the  individual  constituents  is 
released. 

The  commenter  further  suggested  that 
when  a  waste  oontams  constitnents 
listed  under  more  tlMsa  one  waste 
.stream,  die  waste  has  "ducQ  listing 
status."  The  coiunenter  used  as  an 
example  of  a  spent  solvent  containing 
five  percent  benzoie  and  five  peroent 
cMorobenzene.  "nie  commenter  dained 
ftiat  sudi  a  waMe  "would  have  both 
FOOS  and  F002  litiiag  statiis,''  and 
dierefore  would  have  an  RQ  of  10 
pounds.  The  Agency  agrees  that  the 
waste  described  by  dre  commenter 
would  have  a  lO^MundRQ,  but 
disagrees  with  the  coamenter's 
reasoning.  First,  a  single  waste  cannot 
be  Hsted  under  more  ^an  one  waste 
nimiber  (e.g.,  FOOZ  and  FOOS).  If  the 
person  in  charge  knows  the 
concentrations  of  two  constituents  in  a 
waste,  as  in  the  example  provided,  the 
CWA  mixture  rule  ^lould  be  applied  to 
detennine  the  a|f>rapnate  RQ.  Because 
benzene  has  a  lO^oimd  final  RQ  and 
chlorobenzene  has  a  DBO-pouad  final 
RQ,  reporting  is  regvired  when  10 
pounds  or  more  of  benzene  or  ItX) 
pounds  or  more  of  cUorobenzene  is 
released. 

After  promulgation  of  this  final  rule, 
the  RQs  for  the  five  mixed  soirent  waste 
streams  will  be:  FOOl — 10  pounds, 
FOOZ— 10  pounds.  FB03— 100  pounds. 
F004— 1000  pounds,  and  FOOS— 100 
pounds.  As  desci%ed  above  in  Section 
IILCl.  die  Agency  intends  to  adjust  RQs 
for  waste  streaais  FD03,  F0(I4,  and  FOOS 
to  10  pounds  in  a  fotore  rulemaking. 
When  lO-pound  RQs  are  promulgated 
for  all  of  these  waste  streams,  releases 
of  mixtures  of  ai^  of  die  solvent 
constituents  will  be  required  at  or  above 
tiie  10-pound  level  wiien  the 
concentrations  of  the  solvents  are 
unknown. 

D.  Update  on  Metftyl  Isocymtaie. 

EPA  initially  proposed  to  adjust  die 
statutory  one-poand  RQ  for  saethyl 
isocyanate  (MIC]  to  100  pounds  in  the 
May  25, 1983  NPRJil.  After  die  December 
3, 1984  release  of  IOC  in  Bkopal,  India 
nnd  the  resultant  k»s  of  hinnan  life,  EPA 
withdrew  this  proposed  RQ  adjustment 
ia  die  April  4, 1985  final  rule  [50  FR 
13456^  and  retained  the  statutory  one- 
pound  RQ,  pendmg  tether  analysis  of 
die  data  on  MIC. 

In  a  March  2. 1088  proposed  rule  (53 
FR  8785],  the  Agency  announced  that  it 


had  lAAtimul  adAienal  toxicalagical 
data  «B  MIC  iscWing  new  miawl 
studies  docamemled  in  Eanirmanemlal 
Heakh  Peapecthm.  Vahaie  72,  and 
that  it  was  awaiting  faoonn  toxieolQgicBl 
and  epidemiological  data  associated 
with  the  release  of  MIC  in  Bhopal.  The 
Agency  stated  in  die  March  2, 1988 
NPRM  that  it  has  decided  to  retain  the 
statutory  one-pound  RQ  for  VBC 
pending  completion  of  this  analysis, 
rather  than  propose  an  RQ  adtsBtnent 
without  itrst  completing  a  thorou^ 
evaluation  of  the  human  toxicity  data. 

ffl.  RQ  Ajustments  Under  CWA  Section 
311 

in  the  April  4, 1985  final  rule  (50  FR 
13456],  EPA  amended  40  C7R  117.3  to 
make  RQs  adjusted  under  CERCLA  the 
appticabie  RQs  for  aotiScatioa  of 
utectiarges  of  tiazardous  substances 
pursuant  to  CWA  section  311.  Thus,  the 
RQ  adjustments  contained  in  this 
rulemaking  apply  to  both  CERCLA  and 
CWA  sectioH  311  RQs.  Of  the  107 
iiidlviduui  hazardous  substances  in  this 
rulemaking,  67  were  ori^ally  listed  as 
hazardous  substances  sind  assigned  RQs 
under  section  311  of  the  CWA  The  final 
RQ  adjustments  pronratgateu  today 
lower  the  statutory  CWA  RQs  of  52  of 
these  substances,  raise  the  statutoiy 
RQs  of  two  of  the  substances,  and  leave 
die  RQs  of  13  <^  the  substances  at  the 
statutory  level.  RQs  under  both 
CERCLA  and  die  CWA  are  set  forth  in 
Table  302.4.  Where  there  is  a  release  of 
a  hazardous  substance  uito  navigable 
waters,  a  single  report  to  tiie  National 
Response  Center  by  the  person  in  charge 
will  satisfy  the  notification  requirements 
of  both  statutes.  For  further  discussioa 
of  the  relationship  betw«en  CERdA 
RQs  and  CWA  section  311  RQs,  see  die 
preambles  to  the  May  25, 1983  proposed 
rule  (48  FR  23569)  and  die  April  4. 1985 
final  rule  (50  FR  13470). 

IV.  Delisting  of  Aoimonium  Tliiosidfata 
as  a  HssBidoMs  Snbstanos 

On  March  7. 1986.  Kerley  Industries. 
lac  filed  a  petition  requesting  the 
Agency  to  oelist  ammonium  tluosuli&te 
as  a  hazardous  substance  under  section 
311  of  the  CWA  and,  as  a  result,  also 
under  section  101(14)  of  CERCLA 
Kef4ey  Industries  stated  that  die 
ulussifiiiu  tiuu  of  ammonium  thiosulfate 
as  a  hazardous  substance  under  the 
CWA  was  based  on  aquatic  toxicity  by 
inference  from  an  inappropriate 
reference  compound,  ammonium  sulfite. 
Kerley  furdier  claimed  that  the 

tpvimlngirnl  teSt  ^9*9  OO  Other  nOK 

ckMely  related  alkali  metal  thiosulfate 
salts  indicate  that  the  thiosulfate 
chemical  family  is  physiologically 
innocuous. 


Based  on  te  iwaflslile  infematien. 

the  Agency  ta  the  MbsgIi  2,  IBM  NFRM 
(see  SS  FR  Vie}  delindned  Unt 
amBenjMB  tUsnrifats  4aes  nm  nasi  the 
listing  crAcria  Ssr  aqnatfc  taxUtf,  and. 
dier 

thiosulfate  as  a  J 
under  section  311  of  die  CWA  40  CFR 
118.4,  and  40  CFR  117.3.  As  a  result  of 
the  delisting  under  section  311,  the 
substance  would  be  a  "hazardous 
substance"  under  section  101(14)  of 
CERCLA  only  by  virtue  of  Its 

tipttionnHnn  iinrtpr  ffrtinS  IS  of 

CERCLA  (section  mfMKIfn-  >"  ^ 
March  2, 1968  NPRM,  9A  soGcited 
public  comments  with  supporting  data 
on  whether  nmmnniiini  thiosuUate 
should  be  delisted  as  a  basardoas 
sinmaRce  uituei  me  \<wn  ana 
CERCLA. 
All  of  the  commenters  who  adklressed 

supported  Q'A's  proposed  delisting  of 
ammonium  dilosulfate  as  a  hazardous 
substance.  Five  commenters  stated  that 
the  current  claseifioation  of  anmioaiem 
thiosulfate  as  a  hazardous  substance 
has  resulted  in  increased  insurance 
costs  to  transport  this  subetaaoe.  Foar 
commentere  suggested  that  toxicological 
uBta  aeiiveo  irom  tests  conaucteo  on 
ammonium  thiosulfate  deiBonstrate  that 
the  LQa  for  the  substance  is  well  above 
the  500  Bg/l  for  aquatic  toxicity— die 
uiresnoiu  immg  cnrenon  uuuei  uie 
CWA  EPA  agrees  widi  the  coaunenten 
that  ammonium  thiosulfate  does  not 
loeet  die  listing  criteria  for  aqnattc 
toxicity,  fat  addition,  the  Agency  has 
analyzed  ammonium  thiosulfate  under 
the  primary  criteria  other  dian  aquatic 
toxicity  and  determined  tha<  tbere  is  no 
independent  ba^  for  fisting  dds 
substance  as  faaxardons  tmder  GEStCLA 
section  102.  Therefore,  EPA  is  revoking 
in  this  rule  its  listing  of  anaBonsasB 
thiosulfate  under  CWA  secHon  Sll.  40 
€311 116.4.  and  40CfRll73  and  its 
designation  as  a  CERCLA  hazardous 
substance  under  section  lBa(a]  of 
CERCLA  and  40  CFR  3(IS.4(a). 

V. 


k  response  to  ajtdy  28^  1W7  petition 
from  Rohm  and  Haas  Company.  EPA 
today  is  changing  the  regis  trued 
trademaik,  "Kelthane,"  to  the  generic 
name,  dicofol  in  Table  116.4  of  40  CFR 
Part  116,  Table  117  J  of  40  CFR  Part  117. 
and  Table  3024  of  40  OH  Part  aOZ.  Hw 
term  Kelthane  is  on  those  Isste  twcanse 
it  originrily  was  listed  as  a  hazardous 
substance  under  section  Sll  of  the 
CW A  Kdthaae  bas  been  aasicned  a 
final  adjusted  RQ  of  10  paads  («  FR 
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13489.  April  4. 1985).  The  Agency 
believes  that  listing  this  hazardous 
substance  by  its  generic  or  chemical 
name  is  appropriate  because  there  are 
companies  other  than  Rohm  and  Haas 
that  manufacture  or  generate  dicofol. 
This  listing  by  generic  name  (dicofol] 


should  reduce  the  likelihood  that  Rohm 
and  Haas  would  be  considered  liable 
under  section  107(a)  of  CERQ^  for 
releases  of  this  hazardous  substance 
into  the  environment  for  which  it  is  not 
responsible. 


VI.  List  of  Hazardous  Substances  and 
Adjusted  RQs 

The  following  table  lists  the  RQ 
adjustments  for  the  hazardous  . 
substances  whose  RQs  are  being 
adjusted  in  this  final  rule. 


Table  2.— List  of  Hazardous  Substtances  and  Reportable  Quantities 


Hazardous  Substance 


AMWdahyda,  Mchkm- 

Aotwnida,  N  (<  athoxyphanyl)-.. 

AoMMnids^N-9H4luaran4-yl 

2-Ac<tylBnwnoiiuown>...«ww.«*..... 


Aldrin 

Amilroto.. 


Ammoniuvn  bichronwlB.. 

Anvnonluni  chfonwto 

Arodor  1018 

Aiodor1221 

Arodor  1232 

Arodor  1242 

Arodor  1248 J.Z 

Arodor  1254 

Arodor  1260 

Arswiic  tt  ■••••—»«......-... 

Araanic  add 


Anenic  Kid  H3At04. 


Araonic  dhuWde- 


AiMiilc  oxida  Aa203.. 


AfMnic  oxkto  Aa206.* 


Aroanic  psniooddo.. 


nn&nc  wiCtnonoa.. 

WSSnIC  inOKKIS. 


AfMnic  trisulfida . 
Ariina.  dtothyl  . 


Afsinic  add,  dhiiattiyl  ..„ „., 

Aiionoua  dkiAxIda,  phanyl-.. 


Ammina.. 


AzifUbw  ..«.............„_ __. .«....,...„....„..,„.....„.„.....„.........„„ 

AiMdhia,  2'  inalhy^ ^ 

A2lrir>oI?,3':3.4]pyfroio[1,2-alirKJola^jHJiona,6<mino*[[(amltxxart»nyl)oxyiri»thyli^ 

mathyW,  [IsS^lslpha.  ebata.6aslpha,8balpha)]-.....: 

Baraipacaantfyyiana,  1.2-dihy*o-3-niathyt- „ 

BanzCclacridha _ „ ^ 

Banz[a]an(hracana „ '.]^. 

1  «2-Ba(aanthreoana .... _„......_„....„__ ,    . . 

Banz[a]anlhrMana,7.12-dhnamy»-„ ^ L..ZII.ZZZiZ~ZIZlZ"""ZZZZ. 

Bantanamlrta,  4.4'-c«t)onimidoylbia  (N,N-dimethy>- « 

Banianamma.  4<WorD-2-mathy>-.  hydrodilorida ^ „. 

Barasnanvna,  2-iwathyi- „, ...„, ^ 

Oarasnainina,  4-niathyt- ..™.......... 

Banzar>amina.  4.4'-niathylana>iis(2-chlofo- 

Banianamlna,  2-twettiyt-.  hydrodilorkla » 


Baruanamina.  2-fnalhyt-5-niho-.. 
Bacganamlna,  N,NHamattiyt-4-(phanylazo)-. 


;  add.  4-dHor»alp>MH4<hlorophanyO-alpha-hydroxy-.ethyl  aster . 

ganianabutanoic  add.  4-[bis(2-d)loroathy1)ainino]- 

Banzana,  chloromalhyi- «....,.,.....„......« 

Benzenedianiina.  ar-melhyt- 


1.2-Banzanadtear1)oxylic  add,  t]is(2-ethylhexyt)  ester.. 

M.l'-<2.»«:Noroalhylidena)bis[4-diloR>- 

,  haxadAMO-. 


Banzana,  1-mathyt.a.4<Snitro- 

Banzana,  2-inalhyt-1.3-dinilro- 

Banzatfa.  panladilaronilio- _....».«...„..„................ 

Bonzena.1 .1 '-<2.2.2-lriditoroathylidene)bte[4-diloro-.. 
,  (trtaWoromaltiyl)- 


-«-'■ 


I 


CASRN 


75876 

62442 

53983 

53983 

107131 

309002 

61625 

7769095 

7768989 

12674112 

11104282 

11141185 

53469219 

12672296 

11097691 

11096825 

7440382 

1327522 

7776394 

1327522 

7778394 

1303326 

1327533 

1303282 

1303282 

7784341 

1327533 

13033)9 

692422 

75685 

696286 

1332214 

492888 

115026 

151584 

75596 

50077 
56485 

225514 
565$3 
56553 

57976 

492888 

3165913 

95584 

106480 

101144 

636215 

99556 

60117 

71482 

510156 

305083 

100447 

95607 

496720 

62S4C5 

25376456 

117817 

72548 

116741 

121142 

606202 

62688 

50283 

96077 


Final  RO  Pounds 
(Kg) 


5000  (2270) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
100  (45.4) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
1  (0.454) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

■  10(4.54) 

10  (4.54) 

100  (45.4) 


10  (4.54) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

10  (4.54) 
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Table  2.— Ust  of  Hazaiwous  Substances  and  Heportable  QuANrrnES— Conttoioed 


Hazardous  Substance 


Benzidine.- _ 

BenzoCalanthracene 

1.3-Sanzodk»ole,  S^-prepenyf)-. 
1,S-Banzodioxole,  S-Cl^propenyl)-. 

1  ,S-Baraodioxole,5-prepyt- 

BenzoEblfluoranthana 

Barao(K)fluoranthene 

BanzoCfstlpentaphana 

BarooCaJpyrene „ 

3(4  Oanzopyrene  ........................... 

Banoliichlcride 

1 2-8anzphenanttifene 

Dawyt  ctilonde 


Bw^/Sum  chloride  - 
Baiylliam  dust  >..... 
BeryMuni  fluoride . 
Beryllium  nitrate ... 


CASRN 


92875 

56553 

M587 

T20581 

94586 

205882 

207069 


90328 
60328 
88077 


160447 
7440417 
7767475 
7440417 
77«74e7 


alptw-8HC 

beta-BHC 

gaama— BHC 

2.2eiarirane 

(1,«'-8iphenytK4 

(1 .1  '-Biphenyl)-4,4'diarina^3.3'dickloro-  ~.. 

(1.r^iyhenyl)-4,4'diaiwlwa4.3'dtfnethoxy- 

(1 .1  'Biphanyl)-4.4'-diaa<iwa.3,3'-dimethyi- .. 

BiB(2-oMoroethyt)  ( 

Bis(2-ethylhexyl)  i 


1 .3-Butadiene,  1 ,1  Z3A44iexachlDro- _ 

l-ButMwmine.  N-butyMMtroso- _.. ■ „... 

2-auienoic  add,  2-matt)yK  7-[[2,3H«hy(lroxy-2-(l-methc«yethyl)-3-rrK)thy^lH>xobutoxy]rnethyi]-2.3,5,7a-tetra^^ 

jrt  ester,  [lS-t1alp»MjZ)7(2S*,3R').7aalphall-_ ™ 

Cacodylic  acid 

Cadmium' „ 

Cadmkjni  acetate „ 

Cadmium  bromide .„ 

Cadmium  chloride 

Calcium  arsenate . „ 

Csldum  arsenite « «.~.-.«......«..................«.............«..,....«.,.„...,„„..,.,..„....«,„.™.,.,„„„...«,„«,„„„„„„.„.™,„.,„„.« 

CaMum  chromate _ J 

Camptiene,  octachloio- - «.....«.„..«.... «,„.....„„„„„,.„„„„„„.„„,.„„.....,...;,..„....„.„«. ,_.„«..„„.,„. „.«,... ...,.„ 

Caitwiiiic  add,  ethyl  i 


Oaitamic  add,  methyMfroao-,  ethyl  aster .. 
Caitflmc  chloride,  dkaaSiyl-.. 


OBtamothioic  add.  bH(Hiwthylelhyl)-.  S<2,S-dichiori>-2^roperTyl)  aster., 
Oaitxm  tetrachlorids 


CMtaraMbudl.. 
CHksrdana 


CMomarie.  alpha  a 
GMuwIaiw,  technical. 


isomers.. 


GMarOtaenzilate . 
GMotoform 


CMororoethyt  methyl 
4-CMoroo-toluidir)e,  l^^drochloride- 


Chnireic  acid. 


Owoaiic  add  H2CiO«,  calcium  salt. 

Ovoniam  tt _„.____ __. 

Chiyssao 

Coke  Owen  Emissiora 

Oaoioto . 

Capiic  acetoarsenito. 


CydolMHane,  l,2,3w4,Su64iexachlaro-,  (lalpha.2alpha,3beta.4alpha.5a|pha.6beta)-. 

1  >CydopentadierB,  1  A3^,5,5-hexachioK>- 

Cydopltosphamide „ 

Daunoraydn 

ODD 

4i4-oDD !1! Z!""Z"IIZ!I!!]II!!!!!IZ"!!!™Z"!!!Z™™Z"!"!!!™ 

ODE „. 

4.4-OOE-.. 

ODT 

4,4-DDT.... 
OSRate 


ObenzIa,h]anthraeene 

1 ,2:5,6-DS)anzanthracene .. 


RQPounda 


303344 

75605 

7440438 

543908 

7789426 

10106642 

7778441 

5Z740166 

13765190 

8001352 

51786 

615532 

79447 

2803164 

S6235 

75876 

309033 

57749 

57749 

57748 

494091 

510166 

vr068 

107302 

3165933 

11115746 

7738945 

13765100 

7440473 

218019 

HA. 


58899 

77474 

S0186 

20630818 

72546 
72Sa 
72559 
72SS8 
50293 
50293 
2303164 
53703 
53703 


1(a454) 

10  4454) 

100  {45.4) 

100  4454) 

10(4.54) 

1  (0.454) 

5000(2270) 

10  (434) 

1(0.454) 

1^.454) 

10  (4.54) 

100  (45.4) 

160  (45.4) 

16(4.54) 

1(0.454) 

10  (4.54) 

1(0.454) 

1(0.454) 
10(4.54) 
lfB.454) 
1(0.454) 
18(454) 
1(0.454) 
1fa454) 

100^4) 
10<4j54) 
10*454) 

188(46.4) 
1«t464) 
16  (4.54) 

10(454) 
118.464) 
10(454) 
10(454) 
10(454) 
10(454) 
1(a454) 
1(a464) 
10(454) 
1  (a454) 

100(45.4) 
1  (0.454) 
1  (0.454) 

100(45.4) 
10(454) 
5000(22719 
10(454) 
1  (0.4S4) 
1  tO.454) 
1(0.454) 

100  (45.4) 
16  (4.54) 
10  (4.54) 
10  (4.54) 

100  (45.4) 
16(4.54) 


10(4.54) 
9000(2270) 
100(45.4) 
1(8.464) 
1  (e>«64) 
1(S4S4) 
1(8.454) 
10(454) 
10(454) 
10(454) 
1(01454) 
1(a454) 
1(8^464) 
1(8.454) 
1(8.454) 
1(B.4M) 
100(454) 
1  (0.454) 
1  (0.454) 
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Table  2.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazardous  Substance 


CASRN 


Final  RO  Pounds 
(Kg) 


DaMnzo[a,h]anltvaoana 

DlMnio[a.ilpyr«w 

1.2-Olmmo-3-cNoft)prDpan« . 

3,3'-OichloroiMnildbw 

1  J-OlchlorocttMfw 

1 , 1  -Oichlofoc(hylena....„....«.... 
mcfNOfOvinyi  mnm 


f.|inli|ii, tia.ii    l«i«Tii. 

LwfiMopnanyiirMna  ..„ 
Diootol 

1 .2:3.4-Oiepa«ybutvw.. 


N,N'.0i6tfsylhyiJrizlna .. 


DihydroMlrela .:. _ ,. 

1 ,4,5,8-OinwttwnonapMhaiena.  1  ^.3.4,10,10-10-hexachloro-l  .4,4a.5,8.8a'^)exahydro-.(l  alpha.4alpha.4abeta.5alpha,Salpha.8t)eta)-. 
2.7:3.6-Olnw(hanonapMh[2.34>]o)dran«.3.4,5.6,9.94w«achloro-1a.2,2a,3,6.6a.7.7«-octa-hydro-. 

(laalpha,2tMla,2aalptw,3twta.ebela.6aalp»>a.7beta.7aalpha)- 

3,3'-Otmattwi<yb«nHdhw « 

Dlm«aiylan*w«obawna . 

7.12-DlmaltTytwmEalarthfacww „ » 

].T  Dliiwdiyljwiikliia ^ 


1,1-OinwthyRiydnzira ...........»_.. 

1 ,2-0lnw(hyltiydrazlna 

DInwthyl  auHata „.. 

UliHwOIOIUSfW »»..» 

3,4-Oinitrololu8fw.» 

2.4-OMIrotoliMM 

2»O'dnttrotolu0n9...».....„............ 

1  ^-Oiphenyttiydra2lne 

[X-n-propyMroumirw .«,.„.. 

cpcmofonyonn  .....„......,..»« 

Eltittnaniino,  N  sthyl-N-niliusD-.. 
Ethane,  1,2-dbfonKV ......_........_. 

Ethana,  1 ,2-dichlon> ».. 

Ethana,  haxacWoro- 


Elhana.  I.V-oxybisK-cNoro- 

Ethana,  pantachloio- 

Elhana.  I.I.U-Mrachkxo- 

Ethana,  1.1,2,2-talFachloro- 

Elhana.  1 , 1 ,2-trichlor>..!!!™!.!"! 
EthanoL  2,2'-(nHroaoiniino)bis....... 

Ethanamina,  N-mathyl-N-nMroso-.. 

Ethana,  chlofo »..« 

Ethana,  l.lnfchloro- 

^Hl    ■    II    ■  fcliltlln  .  II 

Ethyl  ciftwnate  (uremme) 

EthyliMMi  (Sbf Of nUs  ....................... 

tmyWrW  OCfnOnM »..»....,..». 

EthytofWthiourM 

cuiyMiniRiiv »............*.M..„ 

Ethyl  nwthVMiutfonttts ................ 

Pii  mil  ■!  il  ■  t-        '  - 

ronnaKnnyoB . 


CHaluooM.  2-d»oxy-^-[[(m0thykiitrosoamino)cart)onyl]amino]- 

Glyddylildohydt ™ 

Gu»*«ns,  N-mrthy»-N-nrtfo-N-nttro^^ 


Hiachlofobtnifw »« 

I  !■!  !■  iihlii  I  nil       i  ■   IJT  II 

naxKmoreouiaaena .- 

Ha«achloiocyclohaiiana  (gamma  iaomer).. 

llaKachlofocyctopantadtow 

Haxachloroathana, 


Hydraiina.  1,2-diathyt- 

Hydmlna,  I.I^Jknaihyl- . 
H)Ktrazina,  1 ,2-dbnalhyl- . 
Hydrazlna,  1,2-<liphany^.. 

1  i.mIiI.  ■    r  w      ifcii  II  I.  ■ 

c^wimazowMiauRuiia ....... 

Manot  1 ,2,3<dl|>yrana.. 


Kapona.. 


53703 
189659 

90128 

91B41 
107D62 

75854 
111444 
542B81 
698286 
11SB22 

60671 

1464635 

692422 

1619801 

58631 

94686 
309002 

60671 

119904 

60117 

57976 

119837 

79447 

57147 

540738 

7/781 

25321146 

610399 

121142 

606202 

120667 

621647 

106898 

53185 

100934 

107062 

67721 

111444 

76017 

630206 

70345 

6)555 

74005 

1110547 

4540400 

79014 

79354 

79016 

51796 

100934 

107062 

90457 

151564 

62500 

50000 

1888)664 

769344 

70257 

70448 

1024573 

110741 

87683 

50899 

77474 

67721 

302012 

181S801 

57147 

540738 

12S667 

90457 

19S39S 

120581 

140500 

308344 


1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 

1  (0.454) 
100  (45.4) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
100  (45.4) 
10  (4.54) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

1  (0.454) 

10  (4:54) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

100  (45.4) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

10  (4.54) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

1  (0.454) 
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Table  2.— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 


Hazardous  Substance 


Lead  arsenate. 


Lead,  bis<acetatoO)tetrahydroxytri- . 

Lead  subacetate 

Lindane 


Lithium  chromate 

Melphaian 

Methanamine,  N-methyt-N-nitroso-.. 

Mettiane,  chkxo- 

Methane,  chloromethoxy- 

Methane,  iodo- 


CASRN 


Methane,  isocyanato- 

Methane,  oxyl>is(chloro- 

Methanesulfonic  acid,  ethyl  ester 

Methane,  tetrachloro- 

Methane,  trtehloro- 

l.3,4-Metheno-2H-cyclobuta(cd]pentalen-2-one.  l,la,3,3a,4,5,5,5a,5b,6KJecachlorooctahydro- . 

4,7-Methano-1HHndene,1.4,5.6,7.8,8-heptachloiio-3a,4,7,7a-tetrahydro- 

4.7-Methano-IH-indeoe,  1.2,4,5,6,7,8,8-octachloro-2,3,3a,4,7,7a-hexahydro- 

Methyl  chloride.. 


3-Methylcholanthrena 

4,4'-Methylenebts(2-chtoroaniline) . 

Methyl  iodide „ 

Methyl  isocyanate 

Mull  lylU  itouracH _...._ 

Mitomycin  C « 


MNNG . 

5,12-Naphthacenedione,  8-acetyl-10-[3-amino-2,3,6-trideoxy)-alpha-L-]oxy-hexopyranosyt)oxy]-7,e,9.10-tetrahydro^,B,1 1-trihy- 

droxy-l-methoxy-,  (8S<is)- „ 

1-NapMhalenamirta _ ^ 

2-Na(>hthalenaiTiine 

Naphthalenamine,  N,N'-«8(2-chloroethyl)- 

2,7-NaphthalenedisuMonic  acid,3,3'-[(3,3'-dimethyl-[l,l  ■•biphenyll-4.4'-diyl)-bis(azo)3bis[5-amino-4-hydroxy  .tetrasodium  salt 

alpha-Naphthylamine... 

beta-NaphthyJamine 

Nickeitt 'l'.ZZZ.ZZZZZZZZZZZZZ'Z". 

Nickel  ammonium  sulfate .!..!!..""."!!!H..!r..!!Z!!.!.!r...!..!!!!!~..r... 

Nickel  cartwnyl „ .. 

Nickel  caitoonyl  Ni(C0)4,  (T-4)- 


Nickel  cNofide . 


NKkel  cyanMe 

Nk*el  cyanide  NKCN)2.. 

Nickel  hydroxide 

Nickel  nitrate 


mcicei  iunaia.... »..».„ „ 

N-NltroBodMvbutylamine 

N-Nitroeodiethanolamlne 

N-Nitro8odielhylamina 

N-Nitroaodimethylamlne „ 

N-Nitroeo-N-ethyhw«..™ 

N-Nitroao-N-methykjrea  ._„ 

N-NilroKxii^nelhyhrelhana 

N-Nitroeomethylvinylamine „. 

N-NHrosopiperidine.... „ 

N-Nitroaopyrrolidina. 

5-NttnH>-tokidine 

1,2-Oiiathiolana,  2,2-dkndde 

2H-1 ,3,2-Oxazaphoaphorin,2-amine,N,N-tois(2-chkxoethyl)tetrahydro-,2-oxide.. 

Oxiranecartjoxyaklehyde 

Oxirane,  (chkxomelhyl)- 


Pentachloroethane 

Pentachtoronilrobenzene  (PCNB).. 
Pentachtorophenol 


Phenol,4.4'-(1,2-diethyl-1,2-ethenediyl)bi8-.(E)- 

Ptierwl,  pentachtoro- _ 

Phenol,  2.4,5-trtehkxo- „ 

Phenol,  2,4,6-trichtoro- 

L-Phenylalanine,  4-[bis(2-chk)roethyl)aminol] 

1,10-<1,2-Phenylene)pyrane 

Phoaphorolhioic  ackl,  0,0-diethyl  0-(4-nitrophenyO  ester . 

PlperkSne,  1-nitroso- 

Polychtorinatad  Biphenyto  (PCSs) 

Polychkxinated  Biphenyls  (PCBs) 

Polychtorinated  Bipherryls  (PCBs) 


7784409 

7645252 

10102484 

1335326 

1335326 

58899 

14307358 

148823 

62759 

74873 

107302 

74884 

624839 

542881 

62500 

56235 

67663 

143500 

76448 

57749 

74873 

56495 

101144 

74884 

624839 

56042 

50077 

70257 

20830813 

134327 

91598 

494031 

72571 

134327 

81598 

7440020 

15699180 

13463393 

13463393 

7718549 

37211055 

557197 

557197 

12054487 

14216752 

7786814 

924163 

1116547 

55185 

62759 

759739 

684935 

615532 

4549400 

100754 

930552 

99556 

1120714 

50180 

765344 

106898 

56382 

76017 

82688 

87865 

62442 

56531 

87865 

95954 

88062 

148823 

193395 

56382 

100754 

1338363 

126/4112 

11104282 


Final  RQ  Pounds 
(Kg) 


I 


100  (45.4) 

100  (45.4) 
1  (0.454) 
10  (4.64) 
1  (0  454) 
10  (4.54) 

100  (45  4) 
10  (4.54) 

100  (45.4) 
»# 
10  (4.64) 
1  (0454) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0  454) 
1  (0.464) 

100  (45  4) 
10  (4.54) 
10  (4.64) 

100(46  4) 

10  (4.54) 
10  (4.54) 
10  (4  54) 

10  (4.54) 
100  (45.4) 

10  (4.54) 
100  (45  4) 

10  (4.54) 
100  (45.4) 

10  (4.54) 
100  (45.4) 
100  (45.4) 

10  (4.54) 

10  (4.54) 
100  (45.4) 

K  (4.54) 


10  (4.54) 
10  (4.54) 

100  (45.1) 

100  (45.4) 
10  (4  64) 
1  (0.4W) 
1  (0.45«) 
10  (4  54) 
1  (0.464) 
1  (0  454) 
1  (0.454) 
10  (4.54) 
10  (4  54) 
1  (0  454) 

100  (45.4) 
10  (4.54) 
10  (4.54) 
10  (4.54) 

100  (45.4) 
10  (4.54) 
10  (4.54) 

100  (45.4) 
10  (4.54) 

too  (45.4) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 

100  (45.4) 
10  (4  54) 
10  (4.64) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
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Table  Z— List  of  Hazaiwous  SuesTAricEB  and  Reportable  Ouantities— Continued 


Hazardous  Substance 


CASRN 


Fmal  RO  Pounds 
(Kg) 


I^WyUNOnnaMa 

PolycWortnatBd 
PolycMorinalad 


(PCBs). 
(PCBa). 


MMSkjm 


(PCBa). 
(PCBs). 
(pC8a). 


Potaatiufn  biohfOfiwia« 
PotMaun  cnfOfTwia..... 


I^^QpanaRvna,  N-nNroa&N-pfopyl-.. 

Pvopana.  1.2-<Sbioino.3-tiNuf(^ 

l^'Prapsna  aultona.. 


1-Propanol,  ti-dbnma;  phosptwt*  (3:1). 
2-r 


1  i2-PiQpyl8filinina ....»»«.» »........,....«»*..»..„.».»««... 

Z4^1H,3H)-PyrlnMbtadtaM.  5-[bia(2-chioroelhyl)ainino]- 

4<1HH>yrin*«no(w,  2.M»iydn>«.nwthyl-2-ttik»o- 

PywoMiia.  l-fMroao- 

Salrola 

Salanlum  suMda 

Saianiuni  auMda  SaSS 

L-Sarina. 
oodkan 


(aatw).. 


Sodwwi  VMont ...... 

Sodhm  bichfonwto» 
Sodhm  chraiTMrts.„.. 
SIraptaolocin 


Sulfuric  flcid*  dbiwthyl  mIst  .........»•««»»»»«» 

TOE-_ 

2A73-TalracWorodfcanB>p-dlo)dn  (TCOO). 

1.1.1.2-Ta 

I.IAa-Ta 

TMoaealanMa.. 

TN(Ha«a...„ 

To 


o-ToUdbw 

p-Toiu^ina 

o-Toluidbw  hydrochtoiWa . 


1H-1Z4-T(taol^«nina. 
TricMoTMthww 

Tii  ■  h  I  I      ■      ii       I 

Th 


s^9,^  I  ncfvoropnsnoi.. 
2^S-Trichlorophtnol» 

Z«a«^  I  ncniOrOpnanolM 


2.4,^Trichlofophflnot « 
2.4,6-TricNoroph8nol- 
3.4>Trichtorophefwi., 

9  A  K  Trf  iihliiiiiiiiF- * 

«i4«^  I  ncmoropiwnoL^ 
2.4.6-TrtcMorophanol- 
Tria(2,3-dBxonKipropyl)  phosphala.. 

TiypanWua 

UnlaM  Hazardoua  Wi 

Aiaanic        D004.. 

Cadmium       D006 

Chranium     0007. 


Chafactariatic  of  EP  Toxicity.. 


D013 

Toaaphana    0015 

Uad  mustard 

Ufaa.N'^thyt  N  nitroau-  ^^. 

Uw,  Nnnalhyt-N-nikaao-.. 

%  11,11  J  -.-«  • ' 

vffiyi  CMonoa ....»«.. 


FOOI. 
P002.. 
POOS. 
F010. 
F020. 
F021. 
F022. 
F023. 
F024. 


1114116$ 

53469219 

12672296 

11097001 

11096826 

7784410 

10124506 

7778506 

7789006 

621647 

961 2B 

1120714 

126727 

107131 

755SB 

66791 

56042 

93055e 

94507 

7488564 

7488564 

115038 

76318S 

7784465 

10588016 

7775113 

18883664 

7789062 

77781 

72546 

1746016 

630206 

79345 

625S5 

62546 

95807 

496720 

823405 

2S3764S8 

95534 

106490 

636215 

8001352 

61625 

79005 

79016 

79016 

25167822 

15950660 

933718 

9337S6 

959S4 

88062 

609116 

V3CW4 

88062 

126787 

72571 

NA 

NA 

NA 

NA 

NA 

NA 

66761 

759789 

684965 

750)4 

75364 

NA 

NA 

NA 

HA. 

MA 

NA 

MA 

HA. 

MA 


1  (0.454) 
1  (0.454) 
1  (0.454) 
1(0.454) 
1(0.454) 
1(0.454) 
1(0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1(0.454) 
10  (4.54) 
10  (4.54) 
100  (45.4) 
1(0.454) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
100(45.4) 
10  (4.54) 
10  (4.54) 
1(0.454) 
1(0.454) 
1(0.454) 
10(4.54) 
10  (4.54) 
1(0.454) 
10  (4.54) 
100(45.4) 
1  (0.454) 
1(0.454) 
100  (45.4) 
100  (45.4) 
10  (4.54) 
10  (4S4) 
10  (4.54) 


100  (45.4) 

100(46.4) 

100  (45.4) 

1  (0.454) 

10  (434) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 


10  (4.54) 
10(4.54) 

10(4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 

1  (0.454) 
10  (434) 
10(434) 
1(0.454) 
1(0.454) 
10  (434) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
100  (45.4) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1(0.454) 
1  (a4S4) 
1(a4S4) 
1(0.454) 
1(a4S4} 
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Table  2.— List  of  Hazardous  Substances  and  Reportable  QuANTmES— Continued 


Hazardous  Substance 


F026.„ 
F027... 
F028... 
K001 ... 
K004.. 
K006... 
K007... 
K008... 
K009... 
K010... 
K011... 
K013... 
K015.., 
K016.., 
KOI  7... 
K018... 
KOI  9... 
K020... 
K021 ... 
K022... 
K025... 
K027.. 
K028... 
K029.. 
K030.. 
K031 .. 
K032.. 
K033.. 
K034.. 
K035.. 
K038.. 
K040.. 
K041 .. 
K042.. 
K043.. 
K050.. 
K060.. 
K073.. 
K084.. 
K0B5.. 
K095.. 
K096.. 
K097.. 
K098.. 
K099.. 
K101 .. 
K102.. 
K104.. 
K105.. 
Kill.. 
K112.. 
K113.. 
K114.. 
K115.. 
K116.. 
K117.. 
K118.. 
K123.. 
K124.. 
K125.. 
K126.. 
K136.. 


CASRN 


NA 
NA 
NA 
NA 
NA 
NA 
NA 
N.A. 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
N.A. 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
N.A. 
N.A. 
N.A. 
NA 
NA 
N.A. 
NA 
NA 
N.A. 
N.A. 
N.A. 
NA 
NA 
NA 
N.A. 
NA 
NA 
N.A. 
NA 
NA 
NA 
NA 
NA 
N>. 
NA. 
N.A. 
NA 
NA 
NA 
N.A. 
N.A. 
NA 
NA 
NA 
N.A. 
NA 
NA 
N.A. 


Finai  RO  Pounds 
(Kg) 


1(0.454) 
1  (0.454) 
1(0.454) 
1  (0.454) 
10  (434) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (434) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
10  (434) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10(4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
100  (45.4) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 


tt  No  reporting  of  releases  of  this  hazardous  substance  is  required  If  the  diameter  of  the  pieces  of  the  solid  metal  released  is  equal  to  or  exceeds  100 
micrometers  (0.004  inches). 

tit  The  RQ  for  asbestos  is  limited  to  friable  forms  only. 

#  #  The  Agency  may  adjust  the  ROs  for  these  hanrdous  substances  in  a  future  rulemaking:  until  that  tinw  the  statutory  RO  will  be  retained. 

N.A.— Not  applicable. 


VII.  Summary  of  Supporting  Analyses 

A.  Executive  Order  No.  12291 

Executive  Order  (E.O.)  No.  12291 
requires  that  regulations  be  classified  as 
n^ajor  or  nonmajor  for  purposes  of 
review  by  the  Office  of  Management 


and  Budget  [0MB).  According  to  E.O. 
No.  12291,  major  rules  are  regulations 
that  are  likely  to  result  in: 

(1)  An  annual  effect  on  Ae  economy 
of  $100  million  or  more;  or 

(2)  A  major  increase  in  costs  or  prices 
for  constuners,  individual  industries, 


Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
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based  enterprises  in  domestic  or  export 
markets. 

As  demonstrated  by  an  economic 
analysis  performed  by  the  Agency, 
available  for  inspection  at  Room  M2427, 
VS.  EPA,  401  M  Street.  SW.. 
Washington,  DC  20460,  this  final  rule  is 
nonmajor,  because  the  rule  will  result  in 
estimated  net  cost  savings  of  $15.4 
million  annually.  The  annual  net  cost 
savings  of  all  RQ  adjustments 
promulgated  or  proposed  to  date 
(including  those  contained  in  this  final 
rule]  are  estimated  to  be  $34.7  million. 
These  net  cost  savings  reflect  only  those 
effects  of  RQ  adjustments  that  are:  [1] 
Readily  quantifiable  in  dollars;  and  (2) 
associated  with  the  release  notification 
requirements  under  CERCLA  section  103 
and  SARA  section  304  (including  the 
associated  activities  of  recordkeeping, 
notification  processing,  monitoring,  and 
response). 

This  final  rule  has  been  submitted  to 
0MB  for  review,  as  required  by  E.O.  No. 
12291. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  ^at  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant  impact 
on  a  substantial  number  of  small 
entities."  To  determine  whether  a 
Regulatory  Flexibility  Analysis  is 
necessary  for  this  final  rule,  a 
IH«liminary  analysis  was  conducted 
using  a  computer  model  that  simulated 
the  typical  operation  of  a  small  U.S. 
chemical  company. 

The  results  of  the  simulation  indicate 
that  the  upper-bound  total  cost  of 
compliance  to  small  firms  is  negligible. 
See  the  "Regulatory  Impact  Analysis  of 
Reportable  Quantity  Adjustments  Under 
Sections  102  and  103  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act"  Volume  I,  March  1985,  available 
for  inspection  at  Room  M2427,  U.S.  EPA 
401 M  Street,  SW.,  Washington,  DC 
20460.  Therefore,  because  this  final  rule 
is  not  expected  to  have  a  significant 
impact  on  small  entities,  EPA  certifies 
that  no  Regulatory  Flexibility  Analysis 
is  necessary. 

C  Paperwork  Reduction  Act 

EPA  requires  an  Information  Impact 
Analysis  for  all  rules  that  impose  a 
paperwork  burden  on  the  public.  This 
analysis  estimates  the  bunlen  imposed 
on  parties  outside  EPA  for  activities 
sudi  as  notification  or  recordkeeping. 
This  final  rule  will  provide  a  decrease  in 
the  paperwork  burden  imposed  on  the 
regulated  commimity  for  information 
collection  associated  with  fewer 
releases  being  reportable.  Because  the 


effect  of  this  final  rule  on  the  paperwork 
burden  is  a  reduction,  EPA  has 
determined  that  no  further  Information 
Impact  Analysis  need  be  performed. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  0MB  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and  have 
been  assigned  0MB  control  number 
2050-0046. 

The  pubUc  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  eight  to  11  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  Sti-eet,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

Notes 

Note  1:  EPA  proposed  RQ  Bdjustments  for 
most  of  the  hazardous  substances  whose  RQs 
are  promulgated  in  this  final  rule  on  March 
16. 1987.  As  of  that  data^  there  were  717 
CERCLA  hazardous  substances.  Changes  to 
the  list  of  CERCLA  hazardous  substances 
since  March  16, 1987  arc  described  below. 
Four  hazardous  waste  Areams  (K123,  K124. 
K125,  and  K126)  were  added  in  a  final  rule  (51 
PR  37725]  that  became  effective  on  April  24, 
1987,  bringing  the  total  number  of  CERCLA 
hazardous  substances  to  721.  EPA  removed 
iron  dextran  and  strontium  sulfide  from  the 
list  in  two  final  rules  (51  FR  43878  and  53  PR 
43881)  effective  October  31. 1988.  thus 
reducing  the  number  of  CERCLA  hazardous 
substances  to  719.  Six  hazardous  substances 
(waste  streams  K0&4.  KD65,  Koeo,  K088,  K09a 
and  K091)  were  added  in  a  fmal  rule  (53  FR 
35412)  that  became  effactive  on  March  13, 
1989,  increasing  the  number  of  CERCLA 
hazardous  substances  to  725,  which  is  the 
current  total.  Lastly,  based  on  this  final  rule, 
ammonium  thiosulfate  will  be  removed  from 
the  CERCLA  list  80  days  from  today's  date, 
thus  reducing  the  number  of  CERCLA 
hazardous  substances  to  724. 

NotB  2:  RQs  for  273  bezardous  substances 
were  proposed  for  adjustment  on  March  16, 
1987  in  a  Notice  of  Proposed  Rulemaking 
(NPRM).  RQs  for  254  of  these  273  hazardous 
substances  are  being  promulgated  in  tliia  rule. 
RQs  for  six  of  these  279  hazardous 
substances  are  promulgated  elsewhere  in 
today's  Feder^  Regist«.  These  six  hazardous 
.   substances  arc  l,4Hlioiuuie,  2-ethoxyethanol, 
ethylene  oxide,  2-nitroyropane. 
perohloroethylene,  and  saccharin.  As 
explained  in  Section  IIjC.2.i  of  this  preamble. 
EPA  will  also  address  the  RQs  for  thp 


remaining  13  of  the  273  hazardous  substances 
in  a  future  action. 

Note  3:  These  four  hazardous  substances 
(waste  streams  K123,  K124.  IC125,  and  K126] 
were  listed  in  a  final  rule  that  became 
effective  on  April  24. 1987  (see  51  FR  37725, 
October  24, 1986).  Although  RQs  for  these 
four  waste  streams  were  not  proposed  in  the 
March  16. 1987  NPRM,  the  RQ  for  the  only 
hazardous  substance  in  these  waste  streams 
(ethylene  thiourea],  which  determines  the  RQ 
for  the  waste  streams  themselves,  was 
proposed  for  adjustment  in  the  March  16. 
1987  NPRM.  For  further  discussion  of  the  RQ 
adjustments  for  these  four  hazardous  waste 
streams,  see  Section  II.C.l  of  this  preamble. 

List  of  Subjects 

40  CFR  Part  116 

Hazardous  substances,  Penalties, 
Water  pollution  control 

40  CFR  Part  117 

Hazardous  substancesl  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

40  CFR  Part  302 

Air  pollution  control.  Chemicals, 
Hazardous  materials.  Hazardous 
materials  transportation.  Hazardous 
substances.  Hazardous  wastes. 
Intergovernmental  relations,  Natural 
resources.  Oil  pollution.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements,  Superfund  Waste 
treatment  and  disposal.  Water  pollution 
control.  Water  supply. 

Dated:  June  26, 1989. 
Williara  K.  ReiUy, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I  of  TUle  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


\VOH, 


PART  302— DESIGNA1 
REPOfTTABLE  QUANTITIES,  AND 
NOTIFICATION 

1.  The  authority  citation  for  Part  302  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  9602;  33  U.S.C.  1321 
and  1361. 

2.  Section  302.4  is  amended  by 
revising  Table  302.4  and  Appendix  A  to 
Table  302.4  to  read  as  set  forth  below. 
The  appropriate  footnotes  to  Table  302.4 
are  republished  without  change  and 
footnote  "#  #"  is  revised  as  set  forth 
below.  Included  in  these  amendments  to 
Table  302.4  and  Appendix  A  to  Table 
302.4  is  the  removal  of  the  entry  for 
"Ammonium  thiosulfate."  CASRN 
7783188,  as  well  as  the  removal  of  the 
term  "Kelthane,"  CASRN  115322.  and 
the  insertion  in  its  place  of  the  term 
"DicofoL"  The  note  preoeding  Table 
302  4  is  republished  witkout  change. 
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§302.4   [Amended] 

•       •       ♦       ♦       • 

Note — ^The  numbers  under  the  column 
headed  XASRN"  are  the  Chemical  Abstracts 
Service  Registry  Numbers  for  each  hazardous 
substance.  Other  names  by  which  each 
hazardous  substance  is  identified  in  other 
statutes  and  their  implementing  regulations 
are  provided  in  the  "Regulatory  Synonyms" 
column.  The  "Statutory  RQ"  column  lists  the 


RQs  for  hasardous  svbstaiices  established  by 
section  102  of  CERCLA.  The  "Statutory 
Cnde"  otriuaa  indicates  the  statntory  soorce 
for  designating  eadt  substance  as  a  CERCLA 
hazardous  substance:  "1"  indicates  that  the 
statutory  source  is  section  311[b](4]  of  the 
Clean  Water  Act  "2"  indicates  that  the 
source  is  section  307(a)  of  the  Clean  Water 
Act  "3"  indicates  that  the  source  is  section 
112  of  the  Qean  Air  Act  and  "4"  indicates 
that  the  source  is  RCRA  section  3001.  The 


"RCRA  Waste  Number"  column  provides  the 
waste  identification  numbers  assigned  to 
various  substances  by  RCRA  regulations;  The 
column  headed  "Category"  hsts  the  code 
letters  "X."  "A."  "B,"  "C"  and  "D."  which  are 
associated  with  reportable  qnantities  of  1. 10, 
100, 1000,  and  5000  pounds,  respectively.  The 
"Pounds  (kgr  column  provides  the  reportable 
quantity  adjustment  for  each  haardou 
substance  in  pounds  and  lulognuas. 


Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities 

[Note:  A*  Commente/I^tes  Are  Located  at  the  End  of  Thia  TaUel 


Hazardous  Sutistance 


Acenaphthylene  _ 

Acetaldeti^ 

AcetaWetiyde,  chkxo- 

Aoetaldef9de,  trichloro- 

AoetamUe,  N-(aniinothioxomelhyl)-... 

Acetamide,  N-(4-etlx>xyphany(>- 

Acetamide,  2-fluoro- _„ 

Acetamide,  N-9H-fluoren-2-y^ 

Acetic  add _ 

Acetic  add  (2,4-dichlorophenoxy)- .... 


Acetic  add,  lead{2+)  salt 

AceSc  add,  theHiunHl  +)  saR... 

Acetic  add,  (2,4,5-trichlorophef)oxy) . 


Acetic  add,  ethyl  ester 

Acetic  add,  fluoro-,  sodium  salt.. 

AoeSc  ar*iydfide 

Acetone » ««».. 

Acetone  cyanohydrin 


AcetonHrie 

Acetophenone ........ 

2-Acetylaminofluorene.. 

Acetyl  bromide 

Acetyl  chloride 

1  -Acetyl-2-thiouraa 

Acrolein  ._....«„._..„..„. 

AcryhDTida _.„. 

Acryfc  add 

Acrytonilrfle « 

Adipic  acid _ 

Akficarti ._ „...._ 

Ahkin 


Alfyl  alcohol _ _ 

AUyl  chloride 

Akjmlnum  phosphide 

Aluminum  tulfats 

&(Aminoniethyl)  3-lsoxazolol 


4-Aminopyridine.._ 

Amitrole _ , 

Ammonia .«.— 

Ammonium  acetate 

Amimniuin  iMnzoate 

Amnioniun  bicartionate 

Ammonium  tiictiramate 

Amnionium  bifluoiSde 

Ammonium  bieuirite 

AmmofliuRt  caitamate 

A.-nmonium  caibonate 

Ammonium  chloride 

Ammonium  chromate 

Amraoniufn  citrate,  dibasic.. 
Ammonium  fluot)Qrate ........ 

Ammaniura  fluorida 


CASRN 


63329 
208968 

75070 
107200 

75876 
591082 

62442 
640197 

53963 
64197 

94757 

301042 
563888 

93765 

141786 
62748 

108247 
67641 
75865 

75068 

98862 

53963 

506967 

75365 

591062 

107028 

79061 

79107 

107131 

124049 

116063 

309002 


107186 

107051 

20859738 

10043013 

2763964 

504245 

61825 

7664417 

631818 

1863634 

1066337 

7789095 

1341497 

10192300 

1111780 

506876 

12125029 

7786989 

3012655 

13826830 

12125018 


Regulatory  Syrx>nyms 


Statutory 


RO 


Ethanal 

Chtoroacetaldehyde 

Chkxal 

1  •Acetyl-2-ttiiourea 

Plienacetin 

Fkjoroacetamide 

Z-Acetylaminofluorene.. 


2,4-0  Add 

2,4-0,  salts  and  esters 

Lead  acetate 

Thallium(I)  acetate 

2,43-T 

2,43-Tacid 

Ethyl  eoalate 

Fluotoacetic  acid,  sodium  salt 


2-Pfapanone 
Propwwniirila, 
ytectonitrile 


2-hydro)cy-2-ffleStyt-2-Melh- 


Ethanone,  1-phenyl- 
Acetamide,  N-9H-fluoren-2-yl- 


Acetamide,  N-(aminothioxomethyl)- 

2-Piopenal 

2-Prepenamide 

2-Propenoic  add 

2-Proper>enit-ile 

Propanal,  2-methyl-2-(methyfthio)-,0- 

[  (methylamino)caftxxiy<  ]  oxime 
1 ,4,S.8-DimettiarK)naphthalene, 

1 .2,3.4.1 0,10-1 0-hexachloio- 

1.4,4a,5,8,8a-hexahydn>-.  (lalpha. 

4alptw.4abeta.Selphc8alpha.8ebati^ 
2-Propen-1-ol 


Muadmol     3(2H)-lsoxazolone,     5-(amin(v 

methyt)- 
4-Pyridinamine 
1 H- 1 ,2,4-Triazol-3-amine 


f 

1* 

1000 

r 
r 

1* 
r 
1* 
1* 

1000 
100 

5000 

1* 
100 

r 
1* 

1000 

r 

10 

r 
1* 
r 

5000 
5000 

1* 
1 

1* 

1* 

100 

5000 

1* 


100 
1000 

1* 

5000 

r 

1* 
r 

100 
5000 
5000 
9000 
1000 
5000 
SOOO 
5000 
5000 
5000 
1000 
6000 
SOOO 
SOOO 


Codet 


2 
2 

1,4 

4 
4 
4 
4 
4 
4 
1 
1.4 

1.4 

4 
1,4 

4 
4 
1 
4 
1.4 

4 
4 
4 
1 
1.4 
4 

1Z4 
4 
4 

1.2.4 
1 
4 

1A4 


1.4 
1 

4 
1 

4 

4 
4 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 
1 


RCRA 
Waste 


U001 
P023 
U034 
P002 
U187 
P057 
U005 

U240 

U144 
U214 
U232 

U112 
P058 

U002 
P069 

U003 
tXXM 
U005 

U006 
P002 
POOS 
U007 
U008 
U009 

P070 

P004 


POOS 
P006 
P007 

P006 

U011 


FinaiRO 


Category 


Pounds  (Kg) 


100  (4&4) 

5000(2270) 

1000(454) 

1000(454) 

5000(2270) 

1000(454) 

100  (45.4) 

100(45.4) 

1(a454) 

5000(2270) 

100  (45.4) 

« 
100(46.^ 
1000(45^ 

5000(2270) 

10Kjy 

SOOO  (2270) 

5000(2270) 

10(434) 

5000(2270) 
5000(2270) 

1(0.454) 

5000(2270) 

5000(2270) 

1000(464) 

1(0.454) 

5000(2270) 

5000(2270) 

100(46.4) 

5000(2270) 

1  (0.454) 

1(0.454) 


100  (45.4) 
1000(454) 
100  (46.4) 
5000(2270) 
1000(454) 

1000(464) 

10  (4.54) 

100  (45.4) 

5000(2270) 

9000(2270) 

5000(2270) 

10  (4.54) 

100(46.4) 

8000(2270) 

5000(2270) 

5000(2270) 

5000(2270) 

10(434) 

5000(2270) 

5000(2270) 

100  (45.4) 
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Table  302.4— Ust  of  Hazardous  Substamces  and  Reportable  Quantities— Continued 

[Note:  Ait  Comments/Notes  Af«  Located  at  ttie  End  of  This  TaWe) 


Hazardous  Substance 


Ammonium  hydroxide.. 
Ammonium  aaciMt 


Ammonium  picrate 

Ammonium  sflicofluoride. 

Ammonium  sulfamate. 

Ammonium  sulfide »..., 

Ammonium  suHHe ............. 

Ammonium  tartrate , 


Ammonium  thiocyanate.. 

Ammonium  vanadate 

Amyl  acetate 

iso-Amyl  acetate 

sec-Amy(  acetate 

tart-Amyl  acetate 


Antimony  tt 

ANTIiyiONY  AND  CXJMPOUNOS 

Antimony  pentachloride 

Antimony  potassium  tartrate 

Antimony  tribromide 

Antimony  trtcNoride 

Antimony  tritkxxide 

Antimony  Woxide „ 

Argentate(1-).  bis(cyanoO-.  potassium.. 

ArodorlOie 

Arodor  1221 _ 

Aroclor1232 

Arodor  1 242 

Arodor  1248 

Arodor  1254 

Arodor  1260 

Arsenic  tt 

Arsenic  add 


Arsenic  add  H3As04. 


ARSENIC  AND  COMPOUNDS.. 

Arsenic  disulfide 

Arsenic  oxide  As203. 

Aieenic  oxide  A8205 

Arsenic  pentoxide „ 

Arsenic  tiidiloride 

Arsenic  tiloxide 

Arsenic  trisuHide 

Arsine.  dtetfiyt- 

Arsinic  add,  dimett1y^ 

Arsonous  dichloride.  phenyl- ...„ 

Asbestos  ttt 

Auramine 


Azaserlne -. 

Azvidbie 

Azlridhe,  2-methyl- 

Azlrino[?.3':3.4)pytToto[  1 .2-a]lndole-4.7- 

dk>ne,6«nirK>-8- 

[[(aminocaibonytooxylmethyl]- 

l.ia.2,8.8a.8b-hexahydro-8a^methoxy-5- 

mathyt-.[1aS- 
■  (laalpha.8bela.8aalpha.8balpha)]-. 

Barium  cyanide- 

Benzqiaceanttirylene.  1.2-dihydro-3- 

metliy^ 
Bemtclacfldbw 


3>dtehloro-N-<1,1-dnnethyl-2- 
propynyO-. 
Beittlalanthracene 


1.2-Benzanltvaoene „ 

BenzManthracene.  7.12-dlmethy(- . 


CASRN 


1336216 

6009707 

5972736 

14256492 

131748 

16919190 

7773060 

12135761 

10196040 

14307438 

3164292 

1762954 

7803556 

628637 

123922 

626380 

625161 

62533 

120127 

7440360 

N.A. 

7647189 

28300745 

7789619 

10025919 

7783564 

1309644 

506616 

12674112 

11104282 

11141165 

53469219 

12672296 

11097691 

11096825 

7440382 

1327522 

7778394 

1327522 

7778394 

N.A. 

1303328 

1327533 

1303282 

1303282 

7784341 

1327533 

1303339 

692422 

75605 

696286 

1332214 

492806 

115026 

151564 

75558 

50077 


542621 
56495 

225514 

98873 

23950585 

56553 

56553 

57976 


Regulatory  Synonyms 


Phenol.  2,4,6-trlnitro-,  smmonium  sail 


Vanadic  add,  ammonnim  salt 


Benzenamlne 


Potassium  silver  cyanlie 
POLYCHLORINATED  BIPHENYLS 
POLYCHLORINATED  BIPHENYLS 
POLYCHLORINATED  BIPHENYLS 
POLYCHLORINATED  BIPHENYLS 
POLYCHLORINATED  BIPHENYLS 
POLYCHLORINATED  BIPHENYLS 
POLYCHLORINATED  BIPHENYLS 


Arsenic  add  H3As04 
Arsenic  acid 


(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 


Arsenic  trioxide 
Arsenic  pentoxide 
Arsenic  oxide  As205 

Arsenic  oxide  As203 

Diethylarsine 
Cacodylic  acid 
Dichlorophenylarsine 


Benzenamlne,   4,4'-cart»onimidoyltjis   (N,N- 

dimethyl- 
L-Serine,  diazoacetate  (ester) 
Ethylenimine 
1,2-Propylenifnine 
Mitomycin  C 


3-Methylcholanthrene 


Benzene,  dichloromettV- 
Pronamide 

BenzoCalanthracene 

1 .2-6enzanthracene 

BenzCalanthracene 

Benzo[a]anthracene 

7,12-Dimethylbenz[a]anthracene 


Statutory 


RQ 


1000 
5000 


r 

1000 
5000 

5000 
5000 
5000 

5000 

1* 

1000 


1000 

1* 

1* 

1* 

1000 

1000 

1000 

1000 

1000 

5000 

1* 

10 
10 
10 
10 
10 
10 
10 

1* 
r 

1* 

r 

5000 
5000 
5000 
5000 
5000 
5000 
5000 


Codet 


1.4 
2 

2 
2 

1 

1 

1 

1 

1 

1 

4 

1,2 

1.2 

1,2 

1,2 

1.2 

1,2 

1,2 

2,3 

4 


2 
1 

1,4 

Tl,4 

1,4 
1 

1.4 
1 
4 
4 
4 

2.3 
4 

4 
4 
4 
4 


1,4 

4 

4 
4 
4 

2.4 

2,4 

4 


RCRA 
Waste 
Numt>er 


P009 


P119 


U012 


P099 


P010 
P010 


P012 
P011 
P011 

P012 

P038 
U136 
P036 

U014 

U015 
P054 
P067 
U010 


P013 
U157 

U016 
U017 
U192 

U018 

U018 

U094 


Final  RO 


Category 


Pounds  (Kg) 


1000  (454) 
5000  (2270) 


10  (4.54) 

1000  (454) 

5000  (2270) 

100  (45.4) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

1000  (454) 

5000  (2270) 


5000  (2270) 
5000  (2270) 
5000  (2270) 

1000  (454) 
100  (45.4) 
1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
1  (0.454) 
1  (0.454) 


(0.454) 
(0.454) 
(0.454) 
(0.454) 
(0.454) 
(0.454) 
(0.454) 
(0.454) 


1  (0.454) 


1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1 

1 

1 

1 

1 


(0.454) 
(0.454) 
(0.454) 
(0.454) 
(0.454) 
100  (45.4) 

1  (0.454) 
1  (0.454) 
1  (0.454) 
10  (4.54) 


10  (4.54) 
10  (4.54) 

100  (45.4) 
5000  (2270) 
5000  (2270) 

10  (4.54) 

10  (4.54) 

1  (0.454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  QuANTmES— Continued 

[Nolr.  AU  Coramaals/Notes  Ara  Located  at  the  End  al  TNs  TMd 


Hazardous  Substance 


4.4'-cartx>nimidoylbis  (N.N- 


hydr^ 


Bfxizenamine 
Benzenamlne 

d?metfiy(- 

Benzertaniine,  4-chloro- 

Benzsnatnine,    4-chloro-2-methyl-, 

chloride 
Benzenamlne.  N,N^ftnethyl-4-(phenylazo-) ... 

Benzsnarnine,  2-(iiethyt- _ 

Benzenamlne,  4-methyl- _ 

Bettzenamina,  4,4'-methylenebis(2-chloro-... 

Benzenamhe,  2-raethyl-,  hydrodiloride _. 

Benzenamine,  2-niethyt-5-nitro-. 

Benzenamirta,  4-nitro- „ _. 

Benzene... «.« ._._. 

Benzeneacetic     add,     4-chloro-alpha-(4- 

chlorophenyl)-a|pha-hydroxy-.  ethyl  ester 

Benzene,  1-bromi-4-phenoxy-.._ 

Benzenebutanoic  add.  4-U)is(2- 

cMoraethyQamino]- 

Benzene.  chloro-.. _ 

Benzene,  chloromeltiyl- .._ _ 

Bsnzenedlamin,  ar-methyl-  ..._„ „„._. 


1,2-BenzsnedKarboxylic  add.  dkxtyl  ester... 
1,2-6enzenedicarboxylic  add,  [bis(2-e1hyl- 

hexyl)]-ester. 
1.2-Benzenedicarboxyric  add,  dfcutyl  ester- 


1 ,2-Ben2enedicarboxylic  add,  diethyl  ester  _ 
1,2-Benzenedicarboxylic     add,     dimethyl 


Banzene,  1.2-dichioro-. 
Benzene,  1,3-dichloro-. 
Benzene,  1 ,4-dichloro- . 


Benzene.  1,1'-(2.2-dichloroethyndene)bts[4- 
cfiioro- 


Benzene,  dichloromethyl- 

Benzene.  t,3-dlisacyar)atomethyl-. 


CASRN 


Benzene,  dimethyl 

nvBenzene,  dimethyl _ _, 

o-Benzene,  dimethyl _ _ 

p-Benzene,  dimethyl 

1 ,3-Benzer)ediol ..- _ _ 

1 .2-Benzenediol.4-[  1  •hydroxy-2- 

(methylaiTiino)ethyt]- 
BonzBfwathanamine,  alpha,alpha-dimethy^- 

Banzene,  hexachtoro- 

Berttene,  hexahyAo- 

Benzerte,  hydroxy-  ..„ 

Benzene,  methyl- _._ _____ 

BenzBTte,  2-methyl-1.3-dinitro-  __ 

Benzene,  1-methyl-2,4-<Snitro-  _ 

Benzene,  l-melhylethyl- _._ ______ 

Benzene,  nitro- ___.. _____ 

Benzerw,  pentachloro- _ 

Benzera.  pentachloronitro- 

Benzenesulfonic  add  chloride 

Benzenesulfonyl  cMoride 

Benzene.  1,2,4,5-tetrachlofO- 

Benzenetfiiol - _ 

Benzene.  1.V-(2A2-tr*- 

chkxoettiyliden^bis  [4-chloro- 
Benzene,       l,l'-(2,2.2-trichloroethylidene) 
bi8[4-methoxy- 

Benzene,  (trichloromethyl)- _ _ 

Benzene.  1 ,3,5-trinitro- _ _ 

Benzidine „ _ 


62533 
492808 

106478 
3165933 

60117 

95534 
106490 
101144 
636215 

99558 
100016 

71432 
510156 

101553 
305033 

108907 
100447 
95807 
496720 
823405 
117840 
117817 

84742 


84662 
131113 

95501 
541731 
106467 

72548 


98873 
584849 

91087 

26471625 

1330207 

108383 

95476 
106423 
108463 

51434 

122098 
118741 
1108Z7 
108952 
108883 
606202 
121142 


Regutatoiy  Synonyms 


98953 
608936 
82688 
98090 
98090 
95943 
108986 
50293 

72436 

98077 
99354 
92875 


Aniline 
Auramirw 

p-Chloroanillne 
4-Chloro-o-toluidine,  hydrochloride 

p-Dlmethylaminoazobenzene 

o-Toiuidine 

p-Tohjidine 

4.4'-Methytenebis(2-chlorDaniline) 

>Taluidk)e  hydrochloride 

5-N(^oo-toluidine 

p-Nilroaniline 

Chlorobenzilate 

4-BrDmophenyl  phenyl  ether 
Chlorambudi 

Chkvobenzene 
Benzyl  chloride 
Toluenediamine 


Dl-n-octyi  phthalate 
Bis  C2-ethylhexy()phthalata 
Oiethylhexyl  phthalate 
Di-r)-butyl  phthalate 
Dibutyl  phthalate 
ivBulyl  phthalate 
Diethyl  phthalate 
Dimethyl  phthalate 

o-Dichlorobenzene 

1 .2-Dlchioiobenzene 

m-Dichlorobenzerw 

1 ,3-Dichloroberaene 

p-Dichlorobenzene 

1,4-Dichlorobenzene 

DDO 

TDE 

4.4-  DDD 

Benzal  chloride 

Toluene  diisocyanate 


Xylene  (mixed) 

m-Xylerte 

o-Xylene 

p-Xytene 

Resordnol 

Epinephrine 

atpha,alpha-Dlfnethylphenethylamina 

Hexachlorobenzene 

Cydohexane 

Phenol 

Toluene 

2,6-Dinitrotoluene 

2,4-Dinitrotoluene 

Cumerw 

Nitrobenzene 

Pentachlorotienzene 

Pentachloronitrobenzene  (PCNB) 

Bemenesulfonyl  chloride 

Beraenesulfonic  add  chloride 

1 ,2,4,5-Tetrachlorot>enzene 

iiHOpnenoi 

DDT 

4,4'DDT 

Methoxychlor 

Beraotrichloride 
1 ,3,5-Trinitrobenzene 
(1 ,1  '-Biphenyl)-4,4'diamine 


Statutory 


RQ 


Codet 


tooo 

r 

1* 
1* 

1* 
r 
1* 
1* 
1* 
1* 
1* 

1000 

1* 


1.4 

4 

4 
4 

4 
4 
4 
4 
4 
4 
4 
1.2,3,4 
4 


RCRA 
Wgrte 
Number 


U012 
U014 

P024 
U049 

U093 
U328 
U353 
U156 
U222 
U181 
P077 
Ut09 
U038 


Final  RO 


Category 


1* 

t* 

U030 

1* 

4 

U035 

100 

1.2.4 

U037 

100 

1.4 

P028 

1* 

4 

U221 

1* 

2,4 

U107 

1* 

Z.4 

U028 

100 

1.2,4 

U069 

1* 

2.4 

U088 

1' 

2.4 

U102 

100 

1.2.4 

U070 

1* 

2.4 

U071 

100 

U,4 

U072 

1 

1.2,4 

U060 

1* 

4 

U017 

1* 

4 

U223 

1000 

1,4 

U239 

1000 

1.4 

U201 

1* 

4 

P042 

1* 

4 

P046 

1* 

2.4 

U127 

1000 

1.4 

U056 

1000 

1.2.4 

U188 

1000 

1,2,4 

U220 

1000 

1.2.4 

U106 

1000 

1.2.4 

U105 

1* 

4 

U055 

1000 

U,4 

U16S 

1* 

4 

U1B3 

1* 

4 

U185 

1* 

4 

U020 

1* 

4 

U020 

1* 

4 

U207 

1* 

4 

P014 

1 

1.2.4 

U061 

1 

1.4 

U247 

1* 

4 

U023 

1* 

4 

U234 

1* 

2.4 

U021 

Pounds  (Kg) 


8000(2270) 
H»f4&4) 

1000(454) 
100(45.4) 

10(4-5^ 
100  H&4) 
100  (4&4) 

10(4.54) 

100  (4&4) 

100(46l4) 

5000(2270) 

10(43^ 

10(454) 

100(46.4) 
10(434) 

100(45.4) 

100(45l4) 

10(434) 


5000(2270) 
100  (45.4) 

10(434) 


1000(454) 
5000(2270) 

t00(4&4) 

100  (45.4) 

100  (45.4) 

1(0.454) 


D 

B 

100  (45.4) 

C 

1000(454) 

D 

5000  (2270) 

C 

1000  (454) 

D 

5000(2270) 

A 

10(434) 

C 

1000(45^ 

C 

c 

1000(464) 

B 

100  (4&4 

A 

10(434 

D 

5000(2270) 

0 

1000(464 

A 

10(434) 

B 

100(45.4) 

B 

100  (45.4) 

B 

100  (4&4 

D 

5000(22701 

B 

100(46.4) 

X 

110^464 

X 

t».454) 

A 

10(434) 

A 

10(434 

X 

1(0.454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[NotK  AH  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  Subctanoe 


1.2-B«nzlK>lhiazol-3(2H)-ona.  1.1-d»)dde. 
Baraotalanthracane 


BaraoCb]lluoranlhen« 

BanzoO()fluoranttwna 

Benzo(jji]fluorano 

1,3-B«niodtoxola,  S-)1-prapanyl)-.. 
1 ,3-B«nzodk»bla,5-<2-propanyl)- ... 
1.3  DaniodkjAUla,  5-propyf- »«...»... 
Benzoic  acid ...«.» „„„..„.......„..., 


Berao  [rtUpentapharw 

B«nzo[gN]pory(aiM. 

2H-1-6«nzoipyran-2-on«,  4-hydroxy-3-(3- 
0M>-1-plwnyl4utyl)-,  &  salts,  when 
prssant  at  conoenUations  graater  than 
0.3% 

B«nzo[a]pyr«ne 

3.4-Banzopyrsn0.. ..„.„ __...„ 

p-Baraoquinone 

BawzotftcWwIOa  .„ __ 


DWBOyi  CraOnQB.. 


1 .2-8«nzph«nanthreno .. 


BcryWumtt.. 

BERYLLIUM  AND  COMPOUNDS.. 

DWyMUni  Cnionas » 

BtryMum  dust  tt 

BwyMufffi  fluoffdo  .».»...........„..„«,,.. 


uscytbunfi  nitrsts. 


alpha-BHC.-.. 

bala-BHC 

<Mt»-BHC 

gamma— 8HC„ 


2.2'-Bk»(irane 

(1,1'-Biphenyl)-4.4'dlamine 

[1,1'-Biphanyl]-4.4'dtamine.3.3'dRhlon>- 

[1.1  '•Bip»Mnyl]-4,4-diamina.3.3'dkTwlho)(y- .. 
[1.1  'Biphanyl]<4.4'-dtomlne,3.3'-dbTwthy<- ... 
Bis  {2-chloroethyO  sther 


Bis(2-chloroethoxy)  methane.. 


Bis  (2-ethylhexyOphlhalate.. 


Bromoacelona 

Biumulufm 

4  Oromophenyl  phenyl  ettier.. 
Brucina 


CASRN 


l>Buladtone,  1.1.Z3.4.4-hexachloro-.. 
1-Butanamine,  N-butyl-N-nitroso- 


I-Bulanol.. 


2-6utanona 

2-8utanone  peroBida ... 

2-BiMnona.      3,3K«methyl-1-<mettqiiitfto^^^^ 

O[(malhylamino)cart>onyl]  OKime. 
2-Butanal _ 


2-Bulano.  1.4-dtohtoro-. 

2-Bulsnoic    acid,    2-meltiy(-.    7[[2.3-dihy- 
droHy-2-(1-ma(hoxyeltiyl)-3-melhyl-l- 
OM0buk»y]ma(hyl]-2.3,5,7a-lelrahydro- 
1H-pyno«zin-1-yl  ester,  [1S- 

[1alpha(Z).7(2S*.3R*),7aalpha]]- 

Bulyl  acetate 

lao4iilyl  acetate ..„ 

sec-Butyl  acetate  ........»......,„._„......„.„._. 

tsrt-Bulyl  acetate .«_—.« 


61072 
56553 

205992 

207069 

206440 

120581 

94597 

94586 

65850 

100470 

189559 

191242 

81812 


50328 

50328 

106514 

98077 

96884 

218019 

100447 

7440417 

NA 

7787475 

7440417 

7787497 

13597994 

7787555 

319846 

319857 

319868 

58899 


1464535 

92875 

91941 

119904 

119937 

11 


111911 


117817 


598312 
75252 

101553 

357573 
87663 

924163 

71383 

78833 

1338234 

39196184 

123739 

4170303 

764410 

303344 


123864 
110190 
105464 
540685 


Regulatory  Synonyms 


Saccharin  and  salts 
Benzta]  anthracene 
1 ,2-Benzanthracene 


FkKxantfierte 
Isosafrole 
Safrole 
Dihydrosafrole 


Dibenz[a.ilpyrer>e 


Warfarin,  &  salts,  when  present  at  concen- 
trations greater  than  0.3% 


3,4-Benzopyrene 
BenzoEalpyrene 
2,5-Cyclohexad)erw-1 ,4-dk)ne 
Benzene,  (trlchloromethyt)- 


Chryserw 

Beruene,  chlorometh; 

Beryllium  dust  1t 


Beryllium  tt 


J 


Cyclohexane,  1.2,3,4,5,&-hexachloro- 

.(lalpha, 

2alpha.3t>eta.4alpha.5alpha.6beta)- 

Hexachkxocyciohexane  (gamma  Isomer) 

Lindane 
1 ,2:3,4-Diepoxyt>utane 
Ben^dirte 

3,3'-Oichlorobenzidine 
3,3'-Oimethoxyt>enzidirte 
3,3'-Oimett)ylt>enzidirw 
Dichioroethyl  ether 
Ethane.1 ,1  '-oxyl)ls[2-chloro- 
Dichioromettioxy  ethane 
Ethane.  1,1'-[me|hylenet>is(oxy)]t>is<2- 

chloro- 
Diethylhexyl  phttialate 
1,2-Benzenedicart)0xyk  acid,  [t>is(2-ethyl- 

hexyl)]  ester 
2-Propanone,  ^^mmo 
Methane,  trltxomo- 
Benzene,  1-t)romo-4-pt)efX)xy- 
StrychnidlrvlO-one,  2,9-dimethoxy- 
Hexachiorotxjtadiene 
N-Nitroeodi-r>-tMtylamiM 
rvButyl  alcohol 
Methyl  ethyl  ketone  (MEK) 
Methyl  ethyl  ketone  peroxide 
Thiofarwx 


Crotonakletiyde 


Statutory 


RQ 


1 ,4-0ichloro-2-txjtene 
Lasiocarpine  , 


r 

1* 

r 
1* 
1* 
1* 
1* 
1* 

5000 
1000 

1* 
r 
r 


r 
r 
1* 
1* 

1000 

r 

100 

r 
1* 

5000 

1* 

5000 
5000 

r 

r 

1* 

1 


1* 
r 
1* 
1* 
r 
r 

r 


1* 


1* 
1' 
r 
1* 
r 
1* 
1* 
r 
1* 
1* 

100 

1* 
1* 


5000 


Code! 


4 
2.4 

2 

2 

2,4 

4 
4 
4 
1 
1 
4 
2 
4 


2.4 

2,4 

4 

4 

1 

2,4 

1,4 

2,3.4 

2 

1 

2,3,4 

1 

1 

2 
2 
2 

1,2,4 


4 
2,4 
2.4 

4 

4 

2.4 

2.4 


2.4 


4 
2,4 
2,4 

4 
2,4 

4 
4 
4 
4 
4 

1,4 

4 
4 


RCRA 
Waste 
Numtier 


U202 
U01S 


U120 
U141 
U203 
UOOO 


U064 
P001 


U022 
U022 
U197 
U023 

U050 
P028 
P015 


P015 


U129 


U085 
U021 
U073 
U091 
U095 
U02S 

U024 


U028 


P017 
U22S 
U030 
P018 
U128 
U172 
U031 
U159 
U160 
P045 

U053 

U074 
U143 


Final  RQ 


Category 


Pounds  (Kg) 


100  (45.4) 
10  (4.54) 

1  (0.454) 

5000  (2270) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

5000(2270) 

5000(2270) 

10  (4.54) 

5000  (2270) 

100  (45.4) 


1  (0.454) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

1000  (454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

1  (0.454) 
10  (4.54) 
1  (0.454) 
1  (0.454) 

10  (4.54) 
1  (0.454) 
1  (0.454) 
1  (0.454) 


10  (4.54) 
1  (0.454) 
1  (0.454) 
100  (45.4) 
10  (4.54) 
10  (4.54) 

1000  (454) 


100  (45.4) 


1000  (454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

5000  (2270) 

5000  (2270) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1  (0.454) 
10  (4.54) 


5000  (2270) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  AN  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  Substance 


n-Butyl  alcohol 

Butylamine 

iso-Butytamine... 

sec-Butylaminfl.. 


tert-Butytamine 

Butyl  benzyl  phthalate.. 
n-Butyl  phthalate 


Butyric  acid 

iso-Butyric  acxi 

CacodyKc  add 

Cadmium  tt 

Cadmium  acetate 

CADMIUM  AND  COMPOUNDS 

Cadmkim  bromkle 

Cadmium  chloride 

Cateium  arsenate 

Cateium  arsenite 

Cakaum  carbide 

Calcium  chromate 

Calcium  cyartde 

Cak^ium  cyanide  Ca(CN)2 

Cakaum  dodecylbenzenesutfonate 

Cak^ium  hypochtorKe 

Camphene,  octachtoro- 

Capten 

Caitoamic  add,  ethyl  ester 

Cartiamic  acid,  methykiitroso-,  ethyl  ester .... 

CartMurtc  chtoride,  dimethyl- 

Carbamodithnk:     add.     1,2-ethanediylbis, 

salts&esters 
Caitoamothioic  add,  bis(1-methylethyl)-,  S- 

(2,3-dk:hkxo-2-propenyl)  ester 

Carttaryl 

Cartxrfiiran 

Carbon  disutfNle 

Carbon  oxyfluorkte 

Carbon  tetrachkxide 

CarbonK  add,  dithallium(l+)  salt 

Carbonic  dfchkxWe 

Carbortc  difkxxide 

Cart)onochloridk:  add,  methyl  ester 


Chloral 

Chk>ramt>udl.. 


Chtordane. 


CHLORDANE  (TECHNICAL  MIXTURE  AND 

METABOUTES) 
Chtordane,  alpha  &  gamma  isomers 


Chkxdane,  technical.. 


CHLORINATED  BENZENES 

CHLORINATED  ETHANES 

CHLORINATED  NAPHTHALENE . 

CHLORIt^ATED  PHENOLS 

Chkxine 

Chlomaphazine » 

Chkmacelakiehyde „ 

CHLOflOALKYL  ETHERS 

p-ChloroanHine 

ChtorolMnzene 

ChtorobenzHate 


CASRN 


71363 

109739 

78819 

513495 

13952846 

75649 

85687 

84742 


107926 

79312 

75605 

7440439 

543908 

NA 

7789426 

10106642 

7778441 

52740166 

75207 

13765190 

592018 

592018 

26264062 

7778543 

8001352 

133062 

51796 

615532 

79447 

111546 

2303164 

63252 

1563662 

75150 

353504 

56235 

6533739 

75445 

353504 

79221 

75876 
305033 

57749 


N.A. 


57749 


57749 


NA 

NA 

NA 

NA 

7782505 

494031 

107200 

NA 

106478 

106907 

510156 


Regulatory  Synonyms 


1-Butanol 


Di-r)-butyl  phthalate 

DIbutyl  phthalate 

1,2-BenzenedRarboxyKc  add,  dibutyl  ester 


Arsinic  add,  dimethyl- 


Chromic  add  H2004,  cak:ium  salt 
Cakaum  cyarade  Ca(CN)2 
Cakaum  cyanide 


Toxaphene 

Ethyl  cart)amate  (urethane) 
N-Nitroso-N-methyhirethane 
DimethyteaitwmoyI  chloride 
Ethytenebisdithiocarbamic    add, 


salts    & 


Diallate 


Cartxxw:  difluonde 

Mettwne,  tetrachk)ro- 

Thallium(l)  carbonate 

Phosgene 

Carbon  oxyfluoride 

Mettiyl  chkxocarbonate 

Methyl  chkxoformate 

Acetaklehyde,  tnchkiro- 

Benzenebutanoic  ackl,  4-[bis(2- 

ctik}roethyl)amirK>]- 
Chtordane,  ak>ha  &  gamma  Isomers 
Chiordarte.  technwal 
4,7-Methano-1H-indene,   1,2,4,5,6,7,8,8-oc- 

tachk>ro-2,3,3a,4,7,7a-hex8hydro- 


Chkxdane 
Chkxdarte,  technical 
4,7-Methano-1H-indene,    1,2.4,5,6.7,8,8-00- 

tachk}ro-2,3,3a,4,7,7a-hexahydro- 
Chk)rdane 

Chfcxdane,  alpha  ft  gamma  isomers 
4.7-Methano-lH-indene,   1,2,4,5,6,7.8,8-oc- 

tachk)ro-2,3,3a,4,7,7a-hexahydro- 


Naphthalenamine,  N,N'-bis(2-chkxoethyl)- 
Acetaktehyde,  chkxo- 

Benzenamine,  4-chk>ro- 
Benzene,  chkxo- 

Denzeneaoetic     add,     4-chloro-alpha-(4- 
chhxophenyl)-alpha-hydroxy-,  ethyl  ester 


Statutory 


RQ 


1* 
1000 


1* 
100 


5000 

1* 

1* 

100 

1* 

100 

100 

1000 

1000 

5000 

1000 

10 

10 

1000 

100 

1 
10 

1* 
r 
1* 
1* 

1* 

100 

10 

5000 

r 

5000 

1* 

5000 

r 
1* 

r 
1* 


100 

1* 


Codet 


2 

1,2,4 


4 
2 

1 
2 

1 

1 

1 

1 

1 

1,4 

1,4 

1,4 

1 

1 

1,2,4 

1 

4 

4 

4 

4 


1 

1 
1,4 

4 
1.2,4 

4 
1,4 

4 
4 

4 
4 

1,2,4 


2 

1.2,4 

1,2,4 


2 

2 
2 

2 

1 

4 
4 
2 
4 
1,2,4 
4 


RCRA 
Waste 
Number 


U031 


U069 


U136 


U032 
P021 
PD21 


PI  23 

U238 
U178 
U097 
U114 

U062 


P022 
U033 
U211 
U215 
P095 
U033 
U1S6 

U034 
U035 

U036 


U036 


U036 


U026 
P023 

P024 
U037 
U038 


FmMIRQ 


Category 


Pounds  (Kg) 


5000(2270) 
1000  (454) 


100  (45.4) 
10  (4.54) 


5000(2270) 

1  (0.454) 
10  (4.54) 
10  (4.54) 

10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1000(454) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
100  (45.4) 
1  (0.454) 
1  (0.454) 
5000  (2270) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

1000  (454) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

1000  (454) 

1000  (454) 

5000  (2270) 
10  (4.54) 

1  (0.454) 


1  (0.454) 


1  (0.454) 


10  (4.54) 
100  (45.4) 
1000  (454) 

1000(454) 

100  (45.4) 

10  (4.54) 
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WetK  AH  Coranwntt/NotM  An  Lecaled  at  ttw  End  o(  Thia  Table] 


Hazardoua  Subatanca 


CASRN 


Regulatoty  Syionyma 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Numt>er 


Final  RQ 


Category 


Pounds  (Kg) 


4'Ohlor&4ii-Gresol  • 


p-CNodHn-Cfasol 

ChlocDdfcrowioiTiethane.. 


2-CNoroattTy1  vinyl  att)ar.».. 

GNOfOVQCm  •••«•••»••<>•■•■•■■•••••■• 

CNoromalttyl  fnathyl  athar.. 
bata^CNoronaphlhalana....- 


2.Chloronaphthalana ., 
2-Chlorxiphanol ..».».... 
oOilorophanol ~. 


4-wiiora|in8nyi  pnonyi  mnm*. 

1  -(o-ChlQroph«Tyl)thiourM 

SOilorapropionillto 

ofciii.iii ■ "  '  — ' -■ 

wcnovQauionK  aciQ  •■••>■■>••<•».«■»*••••••■ 

40iloro.o-toluidfeia,  hyOiocNoride.. 

Chlocpyfiloa -..» 

Ctwomic  aoatita — ». 


Ctvomic  add  H2Cc04.  caldum  salt 

Chromic  suHata _ 

Chromiufn  tt ■« — 

CHROMIUM  AND  COMPOUNDS.... 

Chromoua  cMoride __- 

Ovyaana » 

Cobaltoua  bromide »..» 

Cobaltout  tormata » 

CobaMoua  suHaraate - 

Coka  Owen  Emiaaiona _ 

Copper  cywwja  CuCN 

Copper  tt- — 

COPPER  AND  COMPOUNDS 

(Topper  cyanide .» — 

Coumaphos. ~ 

Oeoeo<e     «._ 

OeeolW-. __ .... 


m.Oreaoi.-.. 

oOwol , 

p-Crwol 

Ciaeyicacid 


nvCread 

frOresol - 

p^Creaol 

CrotonaMehyde.. 


Cumene....- 

Cuprtc  acetate 
Cupric 
CuMtc  chloride 

Cupric  nitrate «... «. „ 

Cupric  oxalate 

Cupric  sulfate 

Cupric  auHate,  ammoniated 

Cujiric  tartrate 

CYANIDES „ _._ 

Cyanldei  (aolutaie  aalts  and  complexes)  not 


QfaviOQert, 

CyaitOQiA  bromide 

CyafK>gan  bromide  (CN)Br . 


Cyenogart  chlorldo  (CN)a 

2jSCyclohexadiene-l  ,4-dk)ne .. 
Cydohexane „ 


59507 
59507 

124481 
75003 

110758 
67663 

107302 
91587 

91567 

95578 

95578 

7005723 
5344821 
542767 
7790946 
3165933 

2921862 

1066304 

11115745 

7738945 

13765190 

10101538 

7440473 

N.A. 

10049055 

218019 

7789437 

544183 

14017415 

544923 

7440508 

NA 

544923 

56724 

8001568 

1319773 

108394 
95487 

106445 
1319773 

108394 

95487 

106445 

123739 

4170303 

98828 

142712 

12002038 

7447394 

3251238 

5893663 

7756967 

10380297 

815827 

HA. 

5712S 

460196 
506883 
506883 

506774 
506774 
106514 
110827 


p-Chloro-m-cresol 
PtWTK)!,  4-chloro-3-methyt- 
Phenol,  4-chloro-3-mettiyl- 
40^loro^^cre80^ 


Ethene,  2-chloroethoxy- 
Melhane,  trichloro- 
Melhane,  chloromethoxy- 
Naphthalene,  2<hloro- 
2-Chlonxiaphthalene 
belaOiloronaphthalene 
Naphthalene,  2-chloro- 
o-Chiorophenol 
Phenol,  2-chioro- 
Phend,  2-chioro- 
2-ChloropherK>l 


Thiourea.  (2-chlorophenyt)- 
Propananitrile,  3-chloro- 


Benzenamina, 
chloride 


4-chlora-2-melhyl-,    hydro- 


Calcium  chromate 

1 ,2-Benzphenanthrene 

Copper  cyanide 
Copper  cyanide  CuCN 


Cresylic  acid 
PtierwI.  methyt- 

nvCresytic  add 

oOeeyHcadd 

pCresyticacid 
CresoKs) 
Phenol,  methyi- 

m-Cresylic  acid 

oOesylic  add 

p-Cresylic  add 
2-Butenal 

Benzene,  1 -methytethyV 


Ethanadinilnle 
Cyanogen  bromide  (CN)Br 
Cyaix>gen  bromide 
Cyanogen  chloride  (CttQO 
Cyanogen  chloride 
p^enooquinona 
Benaene,  hexahydro- 


1* 
1* 
1* 

r 

1* 
5000 

1* 
1* 

1* 

1* 

1* 

1* 

1* 

1* 

1000 

r 
1 

1000 
1000 

1000 
1000 

r 

1* 

1000 

1* 

1000 
1000 
1000 

1* 
1* 
1* 
1* 
1* 

10 

1* 

1000 


1000 


100 

1* 

100 
100 

10 
100 
100 

10 
100 
100 

r 
1* 

1* 
1* 
1* 
to 

10 

f 

1000 


2.4 
Z4 

2 

2 

2,4 

1A4 

4 

2,4 

^4 

2,4 

Z4 


2 

4 
4 
1 
4 

1 
1 
1 

1.4 
1 
2 
2 

1 
2,4 
1 
1 
1 
3 
4 
2 
2 
4 
1 
4 
1.4 


1.4 


1,4 

4 
1 
1 
1 
1 
1 
1 
1 
1 
2 
4 

4 
4 
4 
1.4 
1.4 
4 


U039 
U039 


U042 
U044 
U046 
U047 

U047 

U048 

U048 


P026 
P027 

U049 


U032 


U050 


P029 


P029 

U051 
U052 


U052 


U053 


U055 


P030 

P031 
U246 
U246 
P033 
P033 
U197 
1.4  I  U0S6 


5000  (2270) 

5000(2270) 

100  (45.4) 

100  (45.4) 

1000(454) 

10  (4.54) 

10  (4.54) 

5000  (2270) 

5000(2270) 

100  (45.4) 

100  (45.4) 

5000(2270) 
100  (45.4) 
1000(454) 
1000(454) 
100  (45.4) 

1  (0.454) 

1000(454) 

10  (4.54) 

10  (4.54) 

1000(454) 

5000(2270) 

1000(454) 

100(45.4) 

1000(454) 

1000(454) 

1000(454) 

1  (0.464) 

10  (4.54) 

5000(2270) 

10(434) 

10  (4.54) 

1(0.454) 

1000(454) 


1000(454) 


100  (45.4) 


D 

5000(2270) 

B 

100  (45.4) 

X 

1  (0.454) 

A 

10  (4.54) 

B 

100  (45.4) 

B 

100  (45.4) 

A 

10  (4.54) 

B 

100(45.4) 

B 

100  (45.4) 

•  • 

A 

10  (4.54) 

B 

100  (45.4) 

C 

1000(454) 

C 

1000(454) 

A   ' 

10(4.54) 

A 

10(434) 

A 

10(43^ 

C 

1000(454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  Substance 


Cyclohexane,  1,2,3,4,5,6-hexachloro-, 
(1  alpha,2alpha,3beU,4alpha,5alpha, 
6beta)- 

Cyciohwcanone 

2-Cydohexyl-4,6-dinitrophenol 

1,3-Cydopentadiene,      1,2,3,4,5,5-hexach- 
loro- 

Cyclophosphamide 

2.4-DAcid 

2,4-D  Ester 


2,4-D,  salts  and  esters.. 
Daunomycin 


ODD.. 


4,4' DDD. 


DDE 

4.4'  DDE- 
DOT 


4,4'DDT. 


DDT  AND  METABOUTES.. 
Diallate 


Diazinon 

Dibenz[a,h]anthracene.. 


1 ,2:5,6-Dibenzanthracene .. 


DibenzoCa,h]anthracene.. 


Dil)enz[a,i]pyrene 

1 ,2-Dibromo-3-chk>ropropane.. 
Dibutyt  phthalate 


Di-n-butyl  phthalate.. 


Dicamba 

Dichlobenil 

Dichlone 

Dichlorobenzene 

1 ,2-Dichlorobenzene 

1 ,3-Dichiorobenzene 

1 ,4-Dichlorobenzer)e 

m-Dichlorobenzene 

o-Dichlorot>enzene 

p-Dichlorobenzene 

dichlorobenzidine.. 
3,3'-Oichlorobenzldine .... 


CASRN 


58899 


108941 

131895 

77474 

50180 

94757 

94111 

94791 

94804 

1320189 

1928387 

1928616 

1929733 

2971382 

25168267 

53467111 

94757 

20830813 


72548 


72548 


72559 
72559 
50293 


50293 

N.A. 
2303164 

333415 
53703 

53703 

53703 

189559 
96128 
84742 


84742 


1918009 

1194656 

117806 

25321226 

95501 

541731 

106467 

541731 

95501 

106467 

NA 

91941 


Regulatory  Synonyms 


gamma— BHC 

Hexachiorocyclohexane  (gamma  isomer) 

Lindane 

Phenol,  2-cyclohexyl-4,6-dinitro- 
Hexachlorocydopentadiene 

2H-1 ,3,2-Oxazaphosphonr>-2-amine, 
N,N-bis(2-chloroethyl)tetrahydro-,2.oxide 
Acetic    add    (2,4-dichiorophenoxy)-2,4-D, 
salts  and  esters 


Statutory 


RQ 


Acetic     add     (2,4-dichlorophenoxy)-2,4-D 

Add 
5,12-Naphthacenedione,  8-acetyt-10-[3- 

amino-2,3,6-  tiideoxy-alpha-L-lyxo-hexo- 

pyrarK>syl)oxy]-7,8,9,10-  tetrahydro- 

6,8,1  l-trihydroxy-l-methoxy-,  (S&ds)- 
Benzene,  1,1'-(2,2-dichloroethylidene)b<s[4- 

chioro- 
TDE 

4,4'  DDD 
Benzene,  1,V-(2,2-dichloroethylidene)bis[4- 

chloro- 

DDD 

TDE 
4.4'  DDE 
DDE 
Benzene,  1, 1 '-(2,2,2- 

trichloroethylidene)bis[4-chloro- 

4,4DDT 
Benzene,  1, 1 '-(2,2,2- 

tnchloroethylidene)bis[4-chloro- 

DDT 

Cait)amothioic  acid,  bis(l-methylethyl)-,  S- 
(2,3-dichloro-2-propenyl)  ester 

Dibenzo[a,h]anthracene 

1 ,2:5,6-Dibenzanthracene 
Dit>enzia,h]antliracene 

Dtt>enzo[a,hlanthrac8ne 
Dit>enz[a,h]anthracer)e 

1 ,2:5,6-Dibenzanthracene 
Benzo  [  rst  ]  pentaphene 
Propane.  1.2-dit)romo-3-chloro- 
Di-ri-butyl  phthalate 

n-Butyl  phthalate 

1,2-Benzenedicarboxylic     acid,     dibutyt 

ester 
Dibutyl  phthalate 

n-Butyl  phthalate 

1.2-Benzenedicartx]xylic     acid,     dibutyl 

ester 


Benzene,   1 ,2-dichioro-  o-Dichlorot>enzene 
Benzene,  1 ,3-dichloro  m-Dichlorobenzene 
Benzene,  1,4-dichloro  p-Dichlorobenzer>e 
Benzerte,  1,3-dichloro  1,3-Dichlorobenzer)e 
Benzene,  1,2-dichloro  1,2-Dichlorol)enzene 
Benzer>e,1,4-dichloro  1,4-Dichlorobenzene 

[1 ,1  '-6iphenyl]-4,4'diamine,3,3'dichloro- 


r 

1* 

1 

1* 

100 

100 


Codet 


100 
1* 


1* 

1* 

1 


r 
1* 


r 

1* 

1* 

1* 
1* 

100 


100 


1000 
1000 

1 

100 
100 

1* 

100 

1* 

100 
100 

1* 
1* 


1.2.4 

4 

4 

1,2,4 

4 

1,4 

1 


RCRA 
Wnto 

NufTlbOT 


1,4 

4 

1.2.4 

1,2.4 


2 
2 

1,2,4 


1,2.4 

2 

4 

1 
2,4 

2.4 

2.4 

4 

4 

1,2,4 


1.2,4 


1 

1 

1 

1 

1A4 

2,4 

1,2.4 

2,4 

1A4 

1.2.4 

2 

2,4 


U129 

U057 
P034 
U130 

U058 

U240 


U240 
U059 

U060 

U060 

U061 
U061 

U062 

U063 

U063 

U063 

U064 
U066 
U069 

U069 


FnalRQ 


Category 


U070 
U071 
U072 
U071 
U070 
U072 

U073 


Pounds  (Kg) 


1  (0.454) 

5000(2270) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 


100  (45.4) 
10  (4.54) 

1  (0.454) 

1  (0.454) 


1  (0.454) 
1  (0.454) 
1  (0.454) 


1  (0.454) 


100  (45.4) 

1  (0.454) 
1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4.54) 
1  (0.454) 
10  (4.54) 


10  (4.54) 


c 

1000  (454) 

B 

100  (45.4) 

X 

1  (0.454) 

B 

100  (45.4) 

B 

100  (45.4) 

B 

100  (45.4) 

B 

100  (45.4) 

B 

100  (45.4) 

B 

100  (45.4) 

B 

100  (45.4) 

1  (0.454) 


33458 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  CXiantities— Continued 

[Noir  Al  Conwianta/Noiat  Ai»  Located  «l  lh«  End  ol  Thia  Tabiel 


Hazaidous  Substance 


DIchiorebromomethane.... 

1,4-OicNoro-2.buten« 

DichhxodHluonxMthana ., 
I.l-Dichloreathane 


IJfrDicNoroethana 

1.1-OicWoroethytene.. 

1.2-OtcWoroethylana.. 
DicNoroathyl  athar 


Oichlorolaopropyt  ether... 
DteWoromettwxyettwne., 


Dichloronwthyt  ether .... 

2,4-Oichlorophepol 

2,6-Otehiort)phere]l 

DtoNorophanylanine .... 
Dichloropropane 

1,1-Oichioropropane. 

1.3-Oichioroi)ropane. 
1 ,2-OicMoropropane 


Dichloropropane—Oichloropropene 

ture) 
OicMonipropene« 

2,3-Dichioropropene 

1 .3-Oichloropropene _ 

2.2-DicMoropropionic  acid 

OBMorvaa..» » _._........ 

DIooW 

^eldnn 


(mix- 


1 .2:3,4-Oiepoxyb(itane.. 

Oietfrylafnina _ 

Oattylaralne 

1 ,4-Oielhy<enedia9dde ... 
Dtethymexylphthalate.. 


N.N'-Dielhylhydra2ine 

0.aOialhyl  S-methyl  dithiophoaphate.. 


DIethyHwiitrophenyl  phosphate 

Diefhyt  pMhalate „_ 

0,0-0Mhy4  Opyrazinyl  phcwphorothioate . 


DtothyMHtMstrol . 


Qhydroaafroto 

DlaopropyWuwophosphate 

1 .4,5,8-Oicnethanonaphthalene. 

1.2,3,4.10.  lO-1(Mwxachloro- 

1  A4«,S,8.8a^wi(ahydro-, 

(1alpha.4alpha.4i«bata.5alpha.8alpha, 
8abeta>-1 ,4.5,8-amethanonaphthalene, 

1,Z3,4.l0,1(M)exachk>ro-1,4,4a,S.8,8a- 


(1alplM.4alpha,4abeta,5abala,8beta, 
Mbata>47:3.6-Oimethanonaphth[2,34>]oxir- 
•(W,X4,SA9,iMMRachioro- 
1ac2jBj.6.6a.7,7a-octahydro-, 
(laal|iha,?tian?aalpliB,3beta.6be<^ 
6aaM»,7bal«,7alpha)-2,7:3,S4)tmaltMnon- 
apMh(2,3.«ladrene. 

1«JIA3.6,6«.7,7aocta-hydrD-, 
(1a«lpha,2baia,2itbata,3alpha,6alpha. 
6atMia.7bela.7aa4pha>-Oimethoate 


CASRN 


75274 

764410 

75718 

75343 

107062 

75354 

156606 

111444 

108601 
111911 


542881 
120832 

87650 

696286 

26638197 

78999 
142289 

78875 

8003198 

26952238 
78886 

542756 
75990 
62737 

115322 
60571 


1464535 
109897 
692422 
123911 
117817 


1615801 
3288562 

311455 

84662 

297972 

56531 

94586 
55914 

309002 


465736 


60571 


72206 


60515 


Regulatory  Syionyms 


2-Butene,  1,4-dichloro- 
Methane,  dichlorodifluon  - 
Ethane,  1,1-dichloro- 

Ethytidene  dichtoride 
Ethane,  1,2-dichloro- 

Ethytene  dichloride 
Ethane,  1.1-dichlon>- 

Vinylktane  chloride 
Ethane,  1,2-dicNoro-  (E) 
Bis  (2H:hloroethyl)  ether 

Ethane,  l,1'-oxyt>is[2-chloro- 
Propane,  2,2'.oxybis[2-Gtiloro- 
B*s(2-chloroethoxy)  methane 

Ethane.      1,1'-[methylenebis{oxy)]bis(2- 

chloro- 
Methane,  o)(yt)is(chloro- 
Ptwnol.  2,4-dichloro- 
Phenol,  2,6-dichloro- 
Arsonous  dichloride,  phenyl- 


Propane,  1,2-dichlort>- 
Propytane  dichloride 


1 -Propane,  1 ,3-dichloro- 


2,7:3,6-DimethanonaphthC2.3-bloxirene, 

3,4,5,6,9.9-hexachloro- 

1  a,2.2a.3,6,6a.7,7a-oclBhydro-, 

(1aalpha,2t)eta,2aalph«,3beta.6beta.6aalpHB.7beta. 

7aalpha)- 
2.2'-Bioxirane 


Arsine.  dielhyt- 

1,4-Oioxane 

Bia  (2-ethythexyl)phthalale 

1,2-Benzenedicart>0)(ylc  acid,  [bis(2.eth- 

ylwty))}  eater  J 

Hydrazine,  1.2-diathyt-    | 
Phosphorodithioic    acid,    CO^diethyl     S- 

methyl  ester 
Phosphoric  acid,  diethyl  4-nitrophenyl  eeter 
1.2-Benzenedicartx3xylic  add.  diethyt  eater 
Phoaphorothioic  acid,  0.O-<ielhy«  Opyra- 

zinyl  ester 
Phenol.  4,4'-<1,2-dlelhy».1,2-ethenadiyl)t)ia-. 

(E) 
1,3-Benzodioxole,  5-propy<- 
Phoaphorofluoridic  acid,  bts(1-melhyle(hyQ 


Aldrin 


Isodrln 


Dieldrin 


Endrin 
Endrin,& 


PiKMphorodithioic    acid,    O.O-dknethyl    S- 
[2(methyteniino)-2-aKQelhyll  ester 


Statutory 


RQ 


r 

1* 
1* 
1* 

5000 

5000 

1* 
1* 

1* 
1* 


r 
f 
1* 
r 

5000 


5000 
5000 
5000 


5000 
5000 

10 
5000 

1 


1* 
1000 


1* 


1* 


Codet 


2 

4 

4 

2.4 

1,2.4 

1,2,4 

2.4 
2,4 

2.4 
2,4 


4 
2,4 

4 
4 
1 


1,2,4 
1 
1 


1.2,4 
1 
1 
1 

1.2,4 


4 
1 
4 
4 
2.4 


4 
4 

4 
2.4 

4 


4 
4 

1,2.4 


1,2.4 


1.2,4 


RCRA 
Waste 
Number 


U074 
U075 
U076 

U077 

U078 

U079 
U025 

U027 
U024 


P016 
U081 
U082 
P036 


U083 


U084 


P037 


U085 

P038 
U108 
U028 


U086 
U087 

P041 
U088 
P040 

U089 

uogo 

P043 
P004 


P060 


P037 


P061 


P044 


Final  RQ 


Category 


Pounds  (Kg) 


5000(2270) 

1  (0.454) 

5000(2270) 

1000  (454) 

100(45.^ 

100  (45.4) 

1000(454) 
10  (4.54) 

1000  (454) 
1000  (454) 


10  (4.54) 
100  (45.4) 
100  (45.4) 

1  (0.454) 
1000  (454) 


1000  (454) 

100  (45.4) 

100  (45.4) 

100(45.4) 

5000  (2270) 

10  (4.54) 

10  (4.54) 

1  (0.454) 


10  (4.54) 
1000  (45.4) 

lfO.454) 
100  (45.4) 
100(45.4) 


10  (4.54) 
5000(2270) 

100  (45.4) 
1000(454) 
100  (45.4) 

1  (0:454) 

10  (4.54) 
100  (45.^ 

1  (0.454) 


1  (0.454) 


1  (0.454) 


1(0.454) 


10  (4.54) 
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Table  302.4 — List  of  Hazardous  Substances  andAeportable  Quantities— Continued 

[Note:  All  Comments/Notea  Are  Located  at  the  End  o<  This  Table] 


Hazardous  Substance 


3,3'-Dimethoxyt>enzidine 

Dimethytamine _ 

p-Dime(hylaminoazobenzene 

7,12-Oimethylbenz[a]anthracene _.... 

3,3'-Dimethylbenzidine 

alpha,alpha-Dimethylbenzy(hydroperoxide .. 

Dimethyteart)amoyt  chloride 

1,1-Dimethyltiydrazine 

1 .2-Dimethylhydrazine 

alpha,aIpha-Dimethylphenethylamine 

2,4-Oimethy(phenol 

Dimethyl  phthalate _ 


Dimetiiyl  sulfate _ 

Dinitrobenzene  (mixed) 

m-Dinitrot>enzene - 

o-Oinitrobefuene 

p-OinHrobenzene _ 

4,6-Dinitro-o<resol  and  salts 

DinitiophefX)l 

2,5-Dinitrophenol 

2.6-Oinitrophenol 

2.4-Oinitrophenol _ 

Oinitrotoluene _ 

3,4-Oinitrotoluene _ 

2,4-Din(trotoluene _ 

2,6-Din(trotoluer» 

Dinoseb _ _ 

Di-fW)ctyt  phthalate _ 

1.4-Oioxane...- 

DtPHENYLHYDRAZINE 

1 ,2-0iphenylhydrazir)e - 

Diphosphoramide,  octamethyt- 

Diphoaphoric  acid,  tetraethyl  ester.. 

Dipropytamine _ _ 

Di-n-propylnitrosamlne 

Diquat _ 


DtsuHoton., 


Dithiobiufet.. 


Wuron 

Dode6^l)enzenesulfonic  add.. 
Endosulfan. „ _... 


alpha  -  Endosulfan _ 

bete  -  Endosulfan 

ENDOSALFAN  AND  METABOLITES.. 

Endoeulfan  sulfate 

EndothaB 


Endnn. 


Eplchlorohydrtn.. 


CASRN 


Endrin  aldehyde 

ENDRIN  AND  METABOLHES 
Endrin,  &  metabolites ~ 


Ethanal 

Ethanamine.  N-ethyl-N-nilrQao- 

1J-Elhanedianiine,   N,N^imethy(-N'-2-pyri- 

dinyt-N'-(2-lhienytmethyQ- 
Ethane,  1 ,2-dfcromo- _ 


Regulatory  Syixjnyms 


119904 

124403 

60117 

57976 

119937 

80159 

79447 

57147 

540738 

122098 

105679 

131113 

77781 

25154545 

99650 

528290 

100254 

534521 

25550567 

329715 

573568 

51285 

25321146 

610399 

121142 

606202 

88857 

117840 

123911 

NA 

122667 

152169 

107493 

142847 

621647 

85007 

2764729 

298044 

541537 

330541 

27176870 

115297 


959988 

33213659 

N.A. 

1031078 

145733 

72206 


7421934 

NA 

72208 


106898 

51434 

75070 
S518S 
91805 


[1,1  '-Biphenyll-4,4'dlamine,3,3'dRne(hoxy- 
Methanamine,  N-nr)ethyl- 
Benzenamine,  N,N-dimethyL4-(phenylazo-) 
Benz[a]anthracene,  7,12-dKnettiyl- 
1 1 ,1  'Biphenyl]-4,4'-dlamlne,3,3'-dimethyl- 
Hydroperoxide,  1 -methyl- l-pherrylethy'r 
Carbamic  ct)loride,  dimettiyl- 
Hydrazine,  1,1-dimethyl- 
Hydrazine,  1 ,2HJimettiyl- 
Benzeneethanemine,  alpha.alpha-dimethyl- 
Phenol,  2,4-dimethyl- 
1.2-Benzenedicarboxylic     add.     dimethyl 

ester 
Sulfuric  add.  dimethyl  ester 


Phenol,  2-methyl-4,6-dinitro- 


Statjtory 


RQ 


Phenol,  2,4-dinitro- 


Benzene,  1-mett>yl-2,4-dinltro- 
Benzene.  2-n)ethyl-1.3-dinttro- 
Phertol,  2-(1-methylpropyl)-4,6-dnitro 
1.2-Benzenedicartx3xylic  add,  dioctyl  eater 
1 ,4-Diethylenedioxide 

Hydrazine,  1 ,2-diphenyl- 
Octamethytpyrophosphoramide 
Tetraethyl  pyrophosphate 
1-Propanamine,  N-propyl- 
1-Propanamine,  N-nitroso-N-propyl- 


Phosphorodlthiotc   add,   o.o^liethyl   S-[2- 

(ethynhio)ethyl]ester 
ThioimidodicartxKiic  diamide  [(H2N) 

C(S)]2NH 


6.9-Mettwno-2,4,3-t)enzodiOKathiepin, 
6,7,8.9.10,1 0-hexachloro-1 ,5,5a.6,9,S 
ttexahydro-,  3-oxide 


7-Oxabicyclo[2.2.1  ]heptane-2,3- 
dicartxncylic  add 

Endrin,  &  metabolites 
2,7:3,6-Dimethanonaphth[2,3-b]oxlrane, 
3.4,5,6.9,9  •hexachloro-1a,2,2a,3, 
6,6a,7,7a-octe-hydro-,  (laalpha, 
2t>etajzabeta,3alpha,6alptia, 
6abeta.7beta,  7aalpha)- 


Endrin 

2,7:3,6-Dimethanonaphth[2,3-b]oxirerw, 
3.4.S.6,9.9-hexachloro-1  a.2.2a.3. 

6,6a.7.7a-octe-hydro-,  (laalpha, 

2beta,2abeta,3alpha,6alpha, 

6abeta,7beta,  7aalpha)- 
Oxirane,  (chtoromettryl)- 
1 ,2-Benzenediol,4- [  1 -hydnwy-Z- 

(methylamino)ethyl]- 
Acetaktehyde 
N-Nitroaodiethytamine 
Methapyrilene 


1* 
1000 
1* 
r 
r 
1* 
1* 
1* 
1* 
1* 
1* 
r 

1* 

1000 


1* 

1000 


1000 
1000 

1000 
1000 

1* 
1* 
1* 
1* 
1* 
1* 

100 

1* 
1* 

1000 

1 
1* 

100 
1000 

1 


100934    Ethylene  dibromide 


1000 
1* 

1000 
1* 
1* 

1000 


Codet 


4 
1,4 

4 
4 

4 
4 
4 
4 
4 
4 
2,4 
2,4 

4 
1 


2.4 
1 


1.2,4 
1,2 

1,2,4 
1.2,4 

4 
2,4 

4 

2 
2,4 

4 
1,4 

4 
2,4 

1 

1.4 


1 

1 

1.2,4 


2 

2 
2 

2 

4 

1A4 


2 

2 

1,2,4 


1,4 

4 

1.4 

4 
4 

1.4 


RCRA 
Waste 
Number 


U091 

uog2 

U093 
U094 
U095 
U096 

uog7 

U098 

U09e 

P046 
U101 
U102 

U103 


P047 


P048 


U10S 
U106 
P020 
U107 
U108 

U109 
P0e5 
P111 
U110 
U111 


P039 


P049 


P050 


P088 
P051 


P051 


U041 
P042 

U001 
U174 
U1S5 

U067 


Final  RQ 


Category 


Pounds  (Kg) 


100  (45.4) 

1000  (454) 

10  (4.54) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

5000(2270) 

100  (45.4) 

5000(2270) 

100  (45.4) 
100  (45.4) 


10  (4.54) 
10  (4.54) 


10  (4.54) 
10  (4.54) 

10  (4.54) 

100  (45.4) 

1000(454) 

5000(2270) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

5000(2270) 

10  (4.54) 

1000  (454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

1000(454) 

1  (0.454) 


1  (0.454) 
1  (0.454) 

1  (0.454) 
1000(454) 

1  (0.454) 


1  (0.454) 
1  (0.454) 


100  (45.4) 
1000(454) 

1000(454) 
1  (0.454) 
(2270) 

1  (0.454) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  All  Comments/Notes  Ara  Located  at  ttie  End  of  This  Table] 


Hazardous  Substance 


CASRN 


Regulatory  Synonyms 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Number 


Final  RO 


Category 


Pounds  (Kg) 


Eltiane,  1,1-dichiofo-. 


Ethane.  1,2-dichloro-. 


EthanediiiiliHe 

Ethane,  hexachloro- 

Ethane,  1,1'-Cmethylenebis(oxy)]bis(2- 
chloro- 

Ethane.  1 ,1  -oxybit- 

Ethane,  1,1'-oxybis[2-chloro- 

Ethane,  pentachloro- 

Ethane.  1.1,1,2-tetrachloro- 

Ethane,  1 ,1 .2.2-tetrachloro- 


Ethane,  1,1,1-trichloro-.. 


Ethane,  1,1. 2-ti1chloro- 

Ethanimidothioto       add,        N-[[(methyl- 
amino)cafbony(]oxy}-,  mettiyl  ester 

EthanoL  2-ethoxy- 

Ethand,  2,2'-<nitrosoimino)bis- 

Ethanone,  1-phenyt- 

Ethene,  chloro- _ 

Ethone,  2-chloroettioxy- 

Ethene,  1.1-dichloro- 


Ethene,  1,2-dichloro-  (E).. 
Ethene,  tetrachloro- 


Ethene.  trichlorD- . 


Ethion 
Ethyl 

Ethyl  acrylate 

Ethylbenzene 

Ethyl  caibamate  (urethane). 

Ethyl  cyanide 

Ethylenebtsdithiocarbamic 


acid,    salts    A 


Ethylenediamine 

Elhylenediamine-tetraacetic  acid  (EDTA). 

Ethylene  dibromide 

Ethylene  dichkxido 


Ethylene  glycol  monoethyl  ether . 

Ethylene  oxide 

Ethytertethiourea 

Ethylenimine 

Ethyl  ether 

EthyKdene  dichkxide 


Ethyl  (iMthacrylate 

Ethyl  methanesuifonate . 
Famphur 


Ferric  ammonium  citrate .... 
Ferric  ammonium  oxalate . 


Ferric  chloride 

Ferric  lluoride 

Ferric  nitrate 

Ferric  sulfate 

Ferroua  ammonium  sulfate.. 

Ferrous  chloride 

Ferrous  aultate 


Fluoranttiene 

Fhjorene 

Fhx)nne_ 

Fhioroecelamide 

Fluoroecelic  acid,  sodium  salt.. 

FormaldefYyde 

Formic  acid 


75343 

107062 

460195 

67721 

111911 

60297 
111444 
76017 
630206 
79345 
62555 
71556 

79005 
16752775 

110805 

1116547 

96862 

75014 

110758 
75354 

156605 
127184 


79016 

563122 
141786 
140885 
100414 
51796 
107120 
111546 

107153 

60004 

106934 

107062 

110805 
75218 
96457 

151564 
60297 
75343 

97632 
62500 
52857 


1185575 

2944674 

55488874 

7705080 

7783508 

10421484 

10028225 

10045893 

7758943 

7720787 

7782630 

206440 

86737 

7782414 

640197 

62748 

50000 

64186 


Ethyiidene  dichlonde 

1,1-Dichloroethane 

Ethylene  dichlonde 

1.2-Dichloroethane 

Cyanogen 

l-lexachloroethane 

Bls(2-chloroethoxy)  methane  DIchlorometh- 

oxy  ethane 
Ethyl  ether 

Bis  (2-chloroettfyl)  ether  Dichloroethyl  ether 
Pentachloroethane 
1,1.1 .2-Tetrachloroelhane 
1 , 1 ,2.2-Tetrachloroethane 
Thioacetamide  1 

Methyl  chloroform      | 
1,1,1  -Trichloroethane 
1 ,1 ,2-Trichlofoethane 
Methomyl 

Ethylene  glycol  rrwnoathyl  ether 

N-Nltrosodiethanolamihe 

Acetophenone 

Vinyl  chloride 

2-Chloroethyl  vinyl  ether 

Vinylidene  chloride 

1 , 1  -Dichloroethylene 

1 ,2-Dichloroethylene 

Perchloroethylene 

Tetrachloroethene 

Tetrachloroethylene 

Trichloroethene 

Trichloroethyiene 

Acetic  acid,  ethyl  estar 
2-Propenoic  acid,  ethyl  ester 

Carbamic  acid,  ethyl  ester 
Propanenitrile 

Cart>anK)dithioic     add,     1 .2-ethanediylbis. 
salts  &  esters 


Ettiane.  1,2-dibromo- 

Ethane,  1,2-dichloro- 

1 ,2-Dichloroethane 

Ethanol,  2-ethoxy- 

Oxirane 

2-lmidazolidinethione 

Aziridine 

Ethane.  I.l'-oxybis- 

Ethane,  1,1-dichloro- 

1,l-0)chloroethane 

2-Propenoic  acid,  2-niethyl-,  ethyl  ester 

Methanesulfonic  acid,  ethyl  ester 

Phosphorothioic  acid,  0,[4-[(di-  methyla- 

mino)    sulfonyl]    phenyl]    0,0-dimettiyl 

ester 


Benzo[j,k]fluorene 


Acetamide,  2-fluoro- 

Acetic  acid,  fluoro-,  lodtum  salt 


5000 

1* 
1* 

r 

1* 
1* 
1* 
1* 
1* 
1* 
1* 

1* 
1* 

1* 
1* 
1* 
1* 
r 

5000 

1* 
1* 


1000 
10 

1* 
r 

1000 

1* 
1* 
1* 

1000 
5000 
1000 
5000 

1* 
r 
1* 
1* 
r 
r 

1* 
1* 
1* 


1000 
1000 

1000 
100 
1000 
1000 
1000 
100 
1000 

1* 
1* 
1* 
r 
1* 

1000 
5000 


2.4 

1.2.4 

4 
2,4 
2,4 

4 
2,4 

4 

4 
2,4 

4 
2.4 

2,4 

4 

4 
4 
4 

2,3,4 
2.4 

1.2,4 

2.4 
2,4 


1,2,4 

1 

4 

4 

1.2 

4 

4 
4 

1 

1 

1,4 

1.2.4 

4 
4 
4 
4 
4 
2.4 

4 
4 
4 


1 
1 

1 
1 
1 
1 
1 
1 
1 

2.4 
2 

4 

4 

4 

1.4 

1,4 


U076 

U077 

P031 
U131 
U024 

U117 
U025 
U184 
U208 
U209 
U218 
U226 

U227 
P066 

U359 
U173 
U004 
U043 
U042 
U078 

U079 
U210 


U228 


U112 
U113 

U238 
P101 
U114 


U067 
U077 

U359 
U115 
U116 
P054 
U117 
U076 

U118 
U119 
P097 


U120 

P056 
P057 
P058 
U122 
U123 


1000  (454) 

100  (45.4) 

100  (45.4) 
100  (45.4) 
1000  (454) 

100  (45.4) 
10  (4.54) 
10  (4.54) 

100  (45.4) 

100  (45.4) 
10  (4.54) 

1000  (454) 

100  (45.4) 
100  (45.4) 

1000  (454) 

1  (0.454) 

5000  (2270) 

1  (0.454) 

1000  (454) 

100  (45.4) 

1000  (454) 
100  (45.4) 


100  (45.4) 

10  (4.54) 

5000  (2270) 

1000  (454) 

1000  (454) 

100  (45.4) 

10  (4.54) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

1  (0.454) 

100  (45.4) 

1000  (454) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

100  (45.4) 

1000  (454) 

1000  (454) 

1  (0.454) 

1000  (454) 


1000  (454) 
1000  (454) 

1000  (454) 
100  (45.4) 
1000  (454) 
1000  (454) 
1000  (454) 
100  (45.4) 
1000  (454) 

100  (45.4) 

5000  (2270) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

100  (45  4) 

5000  (2270) 
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Table  302.4— List  of  Hazardous  Sub8tance6  and  Reportmle  QuANTmES— Continued 

[Note:  At  Cemments/Notas  Are  Located  at  ttw  End  of  TMa  IWel 


Hazardous  Substance 


Fuiminic  add,  mercury(2-t-)sait 

Fumaric  add _ _. 

Furan „ 

Furan,  tetrahydro- 

2-FurBncaft)(walbehyde 

2,S-Fucandione 

Furtural- '. 

Furfuran „._. 

Ghicopyranose,     2-deoxy-2-<3-methyl-3-ni- 

trosoureido)- 
D-Ghicose,      2-deoxy-2-t[(methylnitrosoa- 

mino)-cart)onyl]amino]-. 


Glyddylaldefiyde „ 

Guanidine,  N-methyl-N'-nitro-N-nitroso-. 

Guthion 

HALOETHERS 

HALOIdETHANES 

H8ptschlor « «..,,,„„«.«« 


HEPTACHLOR  AND  METABOLITES.. 

lleptSLlilui  epoxide «...».._ 

HeKMhlorol>eraBne. 

Hexachkxobutadiene 

HEXACHLOROCYCLOHEXANE     (aU 

mars). 
Hexachtorocydohexane  (gamma  isomer) 


iso- 


Hexachtorocydopentadiene . 

I  lexacttouethane _ 

HaHachlorophene « 

Hexachloropropene 

HaKnIhyl  tetraphosphate— 

nyorazme »... _ 

Hydrazifta,  1,2^iietftyl- _. 

Hydraane,  1,1-dknethyl- 

Hydrazne,  1 ,2-dimettiyl-.....». 

Hydraane,  1,2-diphenyl- _ 

Hydrazine,  methyl- _. 


Hydrochloric  add. 
Hydrocyanic  add.... 
Hydrofluoticadd.... 
Hydrogen  chloride.. 
Hydrogert  cyanide.. 
Hydrogen  fluoride .. 
Hydrogen  sulfide.. 


CASRN 


Hydrogen  sulfide  H2S 

Hydroperoxide,  1  -methyl-1  -plienylethyl-.. 

g-lmidazoidhwthiorw _ 

lndeno(1 ,2,3-cd)pyrane _ 

1 ,3  laolieiuolurandiorw _ 

liobulyl  rioohol 


laopropanolamins     dodecytbenzenesulfon- 


3(eK^lsencoione,  5-(aminomethyl)-.. 
Kopone_ _ 


Loadtt.. 


628864 

110178 
110009 
109099 

98011 
108316 

98011 

110009 

18883664 

18883664 


765344 

70257 

66600 

NA 

NA 

76448 

NA 

1024S73 

118741 

87683 

608731 

58899 


77474 

67721 

70304 

1888717 

757584 

302012 

1615601 

57147 

540738 

122867 

60344 

79186 

7647010 

74908 

7684393 

7647010 

74608 

7664393 

7783064 

7783064 

80159 

96457 

193095 

65449 

78631 

465736 


78S91 

78795 

42504461 

120581 
2763964 

143500 


303344 


7439921 


Regulatory  Sytwym 


Mercury  fulminate 

Firfuran 

Telrahydrofuran 

Ftrtral 

Maleic  anhydride 

2-FuFar)cafboxaldehyde 

Furan 

D-Glucose.      2-deoxy-2-[[(methylnitrosoa- 

mino)-carbonyl]amino]  Streptozotodn 
Gtucopyranose,     2-deoxy-2-(3-methyl-3-ni- 

trosouroido)- 
Streptozotodn 
Oxiranecartxjxyaldehyde 
MNNG 


4,7-»tothano-1H-indene.    1.4,5.6.7.8.8-hep- 
tachloro-3a.4,7.7a-tetrahydro- 


Benzene.  hexact)loro- 
1,34uladiene,  1.1.2.3.4.4-hexachtoro- 


Cydohexane.  1,2.3,4.5.6-hexachioro-. 

(1  alpha,2alpha.3beta,4alpha,5alpha, 
6beta)-garT>ma-BHC 


1  >Cyclopentadtone.1 ,2,3.4,5.S-hexacMoro- 
Ethane,  hexachkxo- 

PhenoL  2,2'-wethytei  iobis[3.4.64richlorp- 
1-Propene,  1.1,2,3,3.3-hexachloro- 
Telraphosphoric  add.  hexaettiyl  ester 

N,N'-Diethylhydrazine 

1 , 1 -Dimethylhydrazine 

1 ,2-Oimethylhydrazine 

1 .2-Diphenylhydrazine 

Methyl  tiydrazine 

TNosemicarbazide 

Hydrogen  chloride 

Hydrogen  cyanide 

Hydrogen  fluoride 

Hydrocliloric  add 

>4ydrocyanic  add 

Hydrofluoric  add 

Hydrogen  sulfide  H2S 

Hydrogen  sulfide 

alpha,alpha-Dimethylbenzylhydroperoxide 

Ettiyienettiiouree 

1 , 1 0-<1 .2-Phenylene)pyrene 

PliUialic  anhydride 

1-Propanol,  2-mettiyl- 

1 ,4.5,8-OimetharKX)aphttialene. 

1,2,3.4.10.10-hexachloro-l  .4.4e.SA8a- 

hexahydro, 

(1alpha.4alpha,4abeta.Sbela. 

8beta.8abeta)- 


1,3-Benzodioxole,  5-)1-propenyt)- 

*  ■     -  ■  ■    ' 
Muscimol 

5-<AiTiinomethyl)-3HSOxazold 

1 ,3,4-Metheno-2H-cyclobutal[cd]pantalen- 
2-one.  1.1a,3,3a,4.5.5,5a,5b,6-decacMor- 
octahydro- 

2-Butenoic    add.    2-methyl-,    7[[2.3-dihy- 
droxy-2-(  1  -methoxyethyO-3-methyl- 1  • 
oxobutoxy  Imethyl]  -2,3,5,7a-tetrahydro- 
IH-pyrrolizin-1-yl   ester,    [lS-[1alpha(Z). 
7(2S*.3R*),7aalpha]]- 


Statutory 


RQ 


1* 
5000 

1* 

1* 

1000 

5000 

1000 

r 
1* 

1' 


r 
r 

1 

1* 
1* 

1 

r 
1* 
1* 
1* 
1* 


1 

1* 
1* 

1* 
1* 

V 

1* 
1* 
r 
1* 
r 
1* 

5000 

10 
5000 
5000 

10 
5000 

100 
100 

1* 
1* 

V 

1* 

1* 
1* 


r 

1000 
1000 

1* 
1* 


Codet 


r 


4 

1 

4 

4 

1.4 

1.4 

1,4 

4 

4 


4 
4 
1 
2 
2 
1A4 

2 

2 
2,4 
2.4 

2 

1.2,4 


1,2.4 
2.4 

4 

4 

4 

4 

4 

4 

4 

2.4 

4 

4 

1 

1,4 

1,4 

1 

1.4 

1.4 

1.4 

1,4 

4 

4 

2.4 

4 

4 

4 


2 

1 
1 

4 
4 

1.4 


RCRA 
WmM 
Numt)er 


P065 

U124 
U213 
U125 
U147 
U125 
U124 
U206 

U206 


U1?6 
U163 


P059 


U127 
U128 


U126 


U130 
U131 
U132 
U243 
P062 
U133 
U086 
U098 
U099 
U109 
P068 
P1 16 

P063 
U134 

P063 
U134 
U135 
U136 
U096 
U116 
U137 
U190 
U140 
P060 


U141 
P007 

U142 
U143 


FintfRQ 


Category 


Pounds  (Kg) 


10  (4.S4) 

500012270) 

100  (45.4) 

1000  (454) 

5000(2270) 

5000(2270) 

5000(2270) 

100  (45.4) 

1  (0.454) 

1  (0.454) 


10  (4.54) 
10  (4.54) 
1  (0.454) 


1  (0.454) 


1(0.454) 
10  (4.54) 
1  (0.454) 


1  (0.454) 


10  (4  54) 

100  (45.4) 

«00  (4S.4) 

1000  (454) 

100  (45.4) 

1  (0.454) 

M)  (4.54) 

to  (4.54) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

5000(2270) 

10(4.54) 

100  (45.4) 

5000(2270) 

10  (434) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

5000(2270) 

5000(2270) 

1  (0.454) 


5000(2270) 
180^.4) 
1000(454) 

100  (4S.4) 
1000(454) 

1  (0.454) 


tO(4.S4) 
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[Note:  AN  Comments/ Notes  Are  Located  at  ttw  End  of  Ttiis  Table] 


Hazardous  Substance 


CASRN 


Regulatory  Synonyms 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Number 


Final  RQ 


Category 


Pounds  (Kg) 


LEAD  AND  COMPOUNDS . 
Lead  arsenate 


Lead,  bis(acetato-0)tetrahydroxytri . 

LewlcNoride 

Lead  tluoborate 

Lead  fluoride ~ 


Lead  phosphate.. 
Leadstaarate 


Laadsubacetata.. 
Lead  sulfate 


Lead  sulfide 

Lead  thiocyanate . 
Undana 


Lithium  chromate . 


Maleic  anhydride.. 
Maloichydrazide.. 


Meiphalan. 


Mercaptodintethur 

Mercuric  cyanide 

Mercuric  nitrate , 

Mercuric  sulfate 

Mercuric  thiocyanata . 
Mercuroua  nitrate 


Mercury 

MERCURY  AND  COMPOUNDS 

Mercury,  (acetata-0)phenyl- 

Mercury  fulminate 

Methaorytonitrile 

Mathanamlna,  N.4nethyl- 

Methanamina,  N-methyt-N-nilroso- .. 

Methane,  brom^ 

Mathana,  chloro „, 

,  chlorortwthoxy- 


Methane,  dtohloro- 

wmnanv,  OKTiioroaniuofc^ 

wmnvw,  looc^ 

Mvthano,  iKcyanato* 

M#th8fM,  oxyt)i8(ctilon^ 

MethaoMultonyl- chloride,  trichloro-.. 
iMlhflnMuHbnic  scid,  ethyl  ester 


ftJ^Mk^iak^     tall  ■  II  la.  II 

RMinens,  levWnro-.. 


ft^^Jik^iak^      faliihlii   la 

WHrnHmW,  UKINUIO- 

LA^MkM^iA      faiiiiilii    lutt 

wemene,  incniovofiuoro*.. 
Methenethiol  ..„ 


6>Metheno-2<43-benzodioxathiepin, 

6,7A9.10.10-hexachk)r&-l,5.5a.6.9.9a- 

heocehydro-.  3-oxide 
1 ,3,44Aelheno-2H-cyck)butal[cd]pentalen- 

2-cne,  1.1a.3.3a.4,5.5*5a,5b.fr-decachlor- 

oclahydr^ 
4,7-Malhano-lH-Jndana,    1,4,5.6,7,8,8-hep- 

lachloro-3a,4,7,7a-tetrahydro- 


301042 

NA 

7784409 

7645252 

10102484 
1335326 
7758954 

13814965 
7783462 

10101630 

10099748 
7446277 
7428480 
1072351 

52652592 

56189094 
1335326 

15739807 

7446142 

1314870 

592870 

58899 


14307358 
121755 
110167 
108316 
123331 
109773 
148823 

2032657 

592041 

10045940 

7783359 

592858 

10415755 

7782867 

7439976 

N.A. 

62384 

628864 

126987 

124403 

62759 

74839 

74873 

107302 

74953 

75092 

75718 

74884 

624839 

542881 

594423 

62500 

56235 

509148 

75252 

67663 

75694 

74931 

115297 


143500 
76448 


Acetic  acid,  lead(2+)  salt 


Lead  subacetate 


Phosphoric  acid,  lead(24)  salt  (2:3) 


Lead,  bis(acetato-0)tetrahydroxytri 


Cyclohexane,  1,2.3,4,5,6-hexachloro-, 

(1alpha,2alpha,3bet44alpha,5alpha.6beta)' 
gamma-BHC 

Hexachlorocyclohexant  (gamma  isomer) 


2,5-Furandione  ' 

3,6-Pyridazinedione,  1,!-dihydro- 
Propanedkiitrile 

L-Phenylalanine,  4-tbis<2-chloroethy1) 

aminol] 


Ptwnylmercury  acetate 

Fulminic  acid,  mercury(2-)-)salt 

2-Propenenitrile,  2-melhyl- 

Dimethylamine 

N-Nitrosodimethytamine 

Mettiyl  bromide 

Mettiyl  chloride 

Chloromethyl  methyl  etner 

Methylene  bromide 

Methylene  chloride 

Dichlorodrfluoromethane 

Methyl  iodide 

Methyl  iaocyanate 

Dichloromethyl  ether 

Trichloromethanesulferyl  chloride 

Etttyl  methanesulfonate 

CartMn  tetrachloride 

Tetrartitromethane 

Bromofocm 

Chloroform 

Trichloromonofluoromathane 

Metfiylmercaptan 

Thiometfianol 

Endosulfan 


Kepone 
Heptachlor 


5000 

1* 

5000 


1* 
5000 
5000 
1000 
5000 
5000 

1* 
5000 


1* 
5000 

5000 

5000 

1 


1000 

10 

5000 

5000 

r 
1* 
1* 

100 

1 

10 
10 
10 
10 

1* 
1* 
1* 
1* 
1* 

1000 

r 
r 
r 
r 
1* 
1* 
1* 
r 
1* 
1* 
r 
1* 

5000 

1* 
1* 

5000 

1* 

100 

1 


1,4 
2 
1 


4 
1 

1 

1 

1.2,4 


1 
1 
1 

1,4 

4 
4 
4 

1 
1 
1 
1 
1 
1 

Z3A 
2 

4 

4 

4 

1,4 

2.4 

2.4 

2,4 

4 

4 

2,4 

4 

4 

4 

4 

4 

4 

1,2.4 

4 

2,4 

1.2.4 

4 

1,4 

1.2,4 


1.4 


1.2,4 


U14 


U146 


U145 


U146 


U129 


U147 
U148 
U149 
U150 


U151 

P092 
P065 
U152 
U092 
P082 
U029 
U045 
U046 
U068 
U080 
U075 
U138 
P064 
P016 
P1 18 
U119 
U211 
P1 12 
U225 
U044 
U121 
U153 

P050 


U142 


P059 


1  (0.454) 


100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
# 
5000#  (2270) 


100  (45.4) 
100  (45.4) 

5000#  (2270) 

100  (45.4) 

1  (0.454) 


10  (4.54) 

100  (45.4) 

5000  (2270) 

5000  (2270) 

5000  (2270) 

1000  (454) 

1  (0.454) 

10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 

1  (0.454) 

100  (45.4) 

10  (4.54) 

1000(454) 

1000(454) 

10  (4.54) 

1000  (454) 

100  (45.4) 

10  (4.54) 

1000(454) 

1000(454) 

5000  (2270) 

100  (45.4) 

## 

10  (4.54) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

5000(2270) 

100  (45.4) 

1  (0.454) 


1  (0.454) 
1  (0.454) 
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Hazardous  Sut>stance 


4.7-Methano-IH-indene,    1,2,4,5.6.73,6-oc- 
tachloro-2,3,3a,4,7.7a-hejahydro- 


Methanol 

MettiapyrHene.. 


Methomyl 

Methoxychlor., 


Methyl  alcohol 

Methyl  bnmide  .„ 

1-MethyiUitadiena 

Methyl  chloride 

Methyl  chlorocaibonata . 


Methyl  chloroform 

Methyl  chkxoformata 

3-Methylcholanthrene.... 


4,4'-Methylenebis(2-chloroaniline) . 

Mettiylene  bromide _ 

Methylene  chloride _ _.. 

Methyl  ethyl  ketone  (MEK) 

Methyl  ethyl  ketone  peroxide..- 

Metfiyl  hydrazine 

Methyl  kxtde.. 


Methyl  iaobutyl  ketone. 

Methyl  iaocyanate 

2-Methyllactonitrile 

Methylmercaptan 

Methyl  methacrylate  „... 
Methyl  parathion 

4-Methyl-2-pentanone  - 
MethylthtouracH 

Movinphoa 

MexacartMta 


Mitomycin  C. 


MNNG 

Monoettiylamine 

Monoinothylaniina._.™..._.„._„......„..„„.._„.. 

Muadmol 

Naled „ 

S.12-Maphthwanediona.       8-acetyl-10-[3- 
amino-2.3.6-trideoi(y-8lpha4..|yxo- 
'hexopyranoayl)oo(y]-73.9,10-tetrahydro- 
6.8.11-liihydroxy-1-methoxy-,  (B&ds)- 

1-Naphthalen»iiina 

2-Naphihalenaniine _ 

Naphthalenamina.  N,N'-bis(2-chkxoethyl)-.„. 

Naphlhalena _.„ 

Naphthalene,  2<htoro- 

1 ,4-Naphthalenedione 

2,7-Naphthalenedtoulfonic  add,  3,3'-[(3.3'- 
dknethyHi,r.biphenyl)-4,4'-dvl)- 
bis(azo)]bis(5-amlno-4-hy(lroxy>- 
MrasodwrnsalL 

NaphttMnIc  acid „ 

1 ,4-Naphthoquinona 

alpha-Naphthylainine.-. _ 

beta-NapMhylamina 

alpha-Naphttiylthiourea  -......-.. »..,...,..»., 

Ntefcel  tt 


CASRN 


57749 


67561 
91805 

16752775 

72435 

67561 
74839 
504609 
74873 
79221 

71556 

79221 

56495 

101144 

74953 

75092 

78933 

1338234 

60344 

74884 

108101 

624839 

75865 

74931 

80626 
298000 

108101 
56042 

7766347 

315184 

50077 


70257 

75047 

7489S 

2763964 

300765 
20830813 


134327 
91598 

494031 
91203 
91587 

130154 
72571 


1338245 

130154 

134327 

91598 

86884 

7440020 


Regulatory  Synonyms 


Chlordane 

ChkKdane,  alpha  &  gamma  isomers 

Chlordane,  technical 

Methyl  akx)hol 

1,2-Ethanediamine,    N,N-dimethyl-N'-2-pyri- 

dlnyl-N'-(2-thienylmethyl)- 
EthanimidothkA:        acM,        N-[[(methyl- 

amino)cartX)nyl]oxy]-,  methyl  ester 
Benzene.       1.1'-<2.2,2-trichk>roethyNdene) 

bis[4-metfK>xy- 
Methand 
Metfiane,  bromo- 
1,3-Pentadiene 
Mettfane,  chkyo- 

Caifoonochkxidk:  ackl,  methyl  ester 
Methyl  chkxoformate 
Ethane.  1.1,1-trichk>ro- 
1 , 1 , 1 -Trichkxoethane 
Carbonochkxidic  acM,  methyl  ester 
Methyl  chkxx>cart>onate 
Benz(j]aceanthrylene,  1,2-dihydro-3- 

methyl- 
Benzenamine,  4,4'-methylenebis(2-chk)ro- 
Methane,  dibromo- 
Methane,  dichkiro- 
2-Butanone 
2-ButafK>ne  peroxkle 
Hydrazine,  methyl- 
Methane,  kxlo- 
4-Metfiyl-2-pentanone 
Methane,  isocyanato- 
Acelone  cyanohydrin 
Propanenitrile,  2-hydroxy-2-methyt- 
Methanethni 
Thkxnethanol 

2-Propenoic  ackl  2-methyl-.  methyl  ester 
PhosphorothkJic  acM,  CO^iimethyl  0-(4- 

nitrophenyl)  ester 
Methyl  iaobutyl  ketone 
4(1H)-PyrimkJinone,  2,3-dihydro-6-methyl-2- 

thknco- 


Azirino[2'.3':3.4]pynok>[  1 .2-a}indole-4,7- 
dkx)e,6-amino-8-[[(amk)ocart>onyl)oxy] 
methyl]-l,la,2,8,8a.8b-hexahydro.8a- 
methoxy-5-memyl-,  [1aS-(1aalpha, 

Sbela,  Saalpha,  Sbalpha)]- 

Guankline,  N-mettryl-N'-nitro-N-nitroso- 


3(2H)-lsoxazolone,     5-(aminomethyl)-     5- 
(Aminomethyl)-3-isoxazok>l 


Oaunomycin 


al4>ha-Naphthylamine 

beta-Naphthylamine 

Cftlomapftazine 


beta-Chkironaphthalene    2-Chk>ronaphtha- 


1.4-Naphthoquinone 
Trypan  blue 


1.4-Naphthalenedone 
1-Naphthalenamine 
2-Naphthalenamine 
Thnurea,  1-naphthalenyl- 


Statutory 


RO 


1* 
1* 

1* 


V 
1* 
1* 
1* 
1* 

1* 

1* 

r 

1* 
1* 
1* 
1* 
1* 
1* 
r 
r 
1* 

10 
100 

5000 

100 

1* 
1* 

1 

1000 

r 


1* 

1000 
1000 

r 

10 

1* 


1* 
r 
1* 

5000 

1* 

1* 
1* 


100 


Codet 


1.2.4 


1.4 

4 
2.4 

4 
2,4 

4 

2,4 


4 

4 

2.4 

4 
4 
4 
4 
4 
4 
1.4 

1.4 

1.4 
1.4 

4 

4 

1 
1 

4 


4 
4 

1.2.4 
2.4 

4 
4 


RCRA 
Waste 
Number 


U036 


U154 
U155 

P066 

U247 

U154 
U029 
U188 
U045 
U156 

U226 

U156 

U157 

U158 
U068 
U080 
U159 
U160 
P068 
U138 
U161 
P064 
P069 

U153 

U162 
P071 

U161 
U164 


U010 

U163 
P007 
U059 


U167 
U168 
U026 
U165 
U047 

U166 
U236 


U166 
U167 
U168 
P072 


FnalRQ 


Category 


Pounds  (Kg) 


1  (0.454) 


5000(2270) 
5000  (2270) 

100  (45.4) 

1  (0.454) 

5000  (2270) 
1000  (454) 
100  (45.4) 
100  (45.4) 
1000  (454) 

1000  (454) 

1000  (454) 

10  (4.54) 

10  (4.54) 

1000  (454) 

1000(454) 

5000  (2270) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

5000(2270) 

«# 

10  (4.54) 

100  (45.4) 

1000  (454) 
100  (45.4) 

5000  (2270) 
10  (4.54) 

10  (4.54) 

1000  (454) 

10  (4.54) 


10  (4.54) 
too  (45.4) 
100  (45.4) 
1000  (454) 

10  (4.54) 
10  (4.54) 


100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

5000(2270) 

5000(2270) 
10  (4.54) 


100  (45.4) 
5000(2270) 
100  (45.4) 
10  (4.54) 
too  (45.4) 
100  ('5  4) 


BEST  COPY  AVAILABLE 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 

[Note:  AU  ConwMnu/NotM  Are  Located  M  the  End  of  This  Tablel 


Hazardous  Substance 


CASRN 


Regulatory  Synonyms 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Number 


FmalRO 


Category 


Pounds  (Kg) 


Nickel  ammonium  sulfate 

NICKEL  AND  COMPOUNDS..-.. 

Nidiei  carbonyl -., 

Nidial  carbonyl  NKCOH.  (T-4)-.. 
Nickel  chloride 


Nickel  cyanide 

Nickel  cyanide  Ni(CN)2.. 

rNCMi  nyaroxna 

Nickel  nitrate ...._...._....... 

Nickel  auKats 


Nioodna,  ft  salts .. 

Nitric  add „ „... 

NiMc  ackt  thallium  (1  +)  salt.. 
Nitric  oodde 


Nitrogen  dioxide.. 


Nitrogen  oxide  NO 

Nitrogen  oxide  N02... 

Nitroglyoerlne 

Nitrophenol  (mixed) .» 
np-naraprienoi 


—  ^M. — . — . 
K*^sirQpnenoi .. 

o-iwiu|jnenoi  ..... 

II      111.  I     nil    .11        I 

(Vrenpnerm ..... 
2-1 


NITROPHENOLS. 


2*Mtropropane » 

KTROSAMINES 

N-Nltrosodhn.butylamine.. 
N  NitrosodMhanolamine.. 

Nfcllfc  II  ■  II  iB  II  Ml     I  ■  ■■!  II    I 
-mnoiUQMvnywiww 

NfllTlMII    ■    II     ill Ill        !■    Ml'  II    II 
-  ninfTMoaimetnywTiins . . . 

NimiiiiMii  ifc-ihannlMMilai  ii 
-riiroBOGipnvnyMfTNns ... 

N-Nnreao^4-ethylurea.. 

N-Nltroso-N-mettiylurea. „... 

N  -Nitroeo-N-methylurethane  «.»... 

N-Nitnaofnethyivinylamine        , 

N-NHraeopiperidine 

N-NHiosopyrTolicSne ....... .H «... 

Nitrolokjene „.. 

m-NHrotokierw. ».. 

O'Milrotoluefw „ _.. 

p-Nitiotukiene _._..... 

S-NBfo-O'toluidine - 

Octameltiylpyrophosplwramids . 

Osmhm  CDddo  Os04  (T-4)- 

Osmium  IMuJude 


7(aabiyto[2A1  ]heptane-2^ 

dtoarboxyiic  acid 

1 .2-Oxathioiane.  2.2-dk»ide...„ 

2H-1 .3,2-Oxazaphoaphorin-2-amine.     N.N- 

bia(2-chkiroelhyl)telrahydro-.  2-oxide 

Oxirana._ _ _.....».._._»._._ 

Oxkaiiauartwxyaidehyda _.._ ________ 

Oxkane.  (chloromethyi)- 

^ — *■■    ..  .    . 
raiaiminaioenyqo 


Penfchkjiubenzene 

PsniMMoroethano 

Pentachloionitrobemene  (PCNB)... 

Pentachtorophenol... 

.s-remoHne .._._. ».«..-.._.„ 


Phanantfaene.. 


15699180 

N.A. 

13463393 

13463393 

771S54Q 

37211055 

557197 

557197 

12054487 

14216752 

7786814 

54115 

7697372 

10102451 

10102438 

100016 

98953 

10102440 

10544726 

10102439 

10102440 

10544726 

55630 

25154556 

554847 

8875S 

100027 

88755 

100027 

88756 

100027 

NX 

79469 

N.A. 

924163 

1116547 

55185 

62759 

86306 

759738 

684935 

615532 

4549400 

100754 

930552 

1321126 

99081 

88722 

99990 

99556 

152168 

20816120 

20816120 

145733 

1120714 
50180 

75218 

765344 

106898 

30525884 

■  123637 

56382 

606835 

76017 

82688 

87865 

504608 

127184 

62442 

85018 

108852 


Nickel  carbonyl  Ni(C0)4.  (T-A)- 
Nicicel  carbon^ 


Nickel  cyarade  Ni(CN)2 
Nickel  cyankle 


Pyridine,  3-(1-methyl-2-pyrrolidinyl)-,  (S)- 


Thallium  (I)  nitrate 
Nitrogen  oxkle  NO 
Benzenamirw,  4-nitro- 
Beitzene,  nitro- 
Nitrogen  oxide  N02 

Nitric  oxide 
Nitrogen  dioxide 


1,2,3-Propanetriol,  trinitrflle- 

2-Nltrophenol 

Ptienol,  4-nitro-  4-Nltrt>pti6nol 

2-Nitrophenol 

PhefM}!,  4-nitro-  4-Nltraphenol 
o-Nitrophenoi 
p-Nltrophenol  Phenol,  4-ritro- 


Propane,  2-nitro- 


1-Butanamine,  N-butyl-N>nitroso- 
EthanoL  2,2Mnitrosoimira>)bis- 
Ethanamine,  N-ethyl-N-i4troso- 
Methanamine,  N-methyl-N-nitroao- 

Urea,  N-etttyl-N-nitroso- 

Uraa,  N-methyl-N-nitroso 

CartMmic  acid,  methytr^oso-,  ethyl  ester 

Vinylamine,  N-methyl-N-aitroso- 

Piperidine,  1-nitroso- 

PynolMina,  1-nitroso- 


Benzenamine,  2-methyl-$-nitro- 
Diphosphoramkle,  octamethyl- 
Osmium  telroxkle 
Osmkjm  oxkle  Os04  (T'**)- 
Endothall 


1.3-Propane  sultone 
Cydophosphamkle 

Ethylene  oxide 

GtycMyMdehyde 

Epichtorohydrin 


1,3,5-Trioxane.  2,4,6-lrinMthyl- 
Phoephorathioic  ackj,  0,0-diethyt  0-(4-ni- 

trophenyl)  ester         i 
Benzene,  pentachtoro-  I 
Ethane,  pentachkxo- 
Benzene,  pentachtoronik'o- 
Ptwrwl,  pentachtoro- 
1-Melhylbutadiene 
Ethene,  tetrachtoro-  Tetrachkyo- 

Tetrachkxoethylene 
Aoetamkto,  N-(4-ethoxyphenyi)- 

Benzene,  hydroxy- 


5000 
1* 
1* 
1* 

5000 

1* 
1* 
1000 
5000 
5000 
1* 
1000 

1* 
1* 

1* 

1000 
1000 

1* 

1000 

r 

1000 


1000 
1000 
1000 
1000 

1* 
r 
1* 
r 
1* 
1* 
1* 
1* 
1* 
1* 
1* 
1* 
1* 
1* 

1000 


1* 
1* 
1* 
1* 
1* 

1* 
1* 

1* 
r 

1000 
1000 

1* 
1 

1* 
1* 
1* 

10 

1* 

1* 

1* 
1* 

1000 


1 

2 

4 
4 
1 

4 
4 
1 
1 
1 
4 
1 
4 
4 
4 

i,a4 

1,4 

4 
1.4 

4 
1 


1.2 

1.2,4 

1.2 

1,2.4 
2 

4 
2 

4 
4 
4 
2.4 
2 
4 
4 
4 
4 
4 
4 
1 


4 
4 
4 
4 
4 

4 
4 

4 
4 

1.4 
1 
4 

1.4 

4 
4 
4 
1A4 
4 
2.4 


P073 
P073 


P074 
P074 


P075 

U217 
P076 
P077 
U168 
P078 

P076 
P078 

P081 


U170 

U170 

U171 

U172 
U173 
U174- 
P082 

U176 
U177 
U178 
P084 
U178 
U180 


U181 
P065 
P087 
P087 

poes 

U193 
U05a 

U115 
U126 
U041 

U182 
P088 

U183 
U184 
U185 
U242 
U186 
U210 


4  U187 
1,2.4  I  U188 


100(45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (4&4) 

100  (45.4) 

1000(454) 

100  (45.4) 

10  {4M) 

5000  (2270) 

1000(454) 

10  (4.54) 

10  (4.54) 
10  (4.54) 

10  (4.54) 
100  (46.4) 
100  (45.4) 


100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

10  (4.54) 

10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 

100(45.4) 
1(a454) 
1  (0.454) 
1(0.454) 
10  (4.54) 
10  (4.54) 
1  (0.454) 

1000  (454) 


100  (45.4) 
100  (45.4) 
1000(454) 
1000  (454) 
1000(454) 

10  (4.54) 
10  (4.54) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

1000(454) 

1000(454) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

100(45.4) 

10(4.54) 

100  (45.4) 

100  (45.4) 

100(45.4) 

»00(2270) 

1000(4f4) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Continued 
[Note:  AN  Comments/Notes  Are  Located  at  the  End  of  This  Table] 


Hazardous  Substance 


Phenol,  2-chkxo- 

Phenol,  4-chtoro-3-methyl-.. 


Phenol,  2-cyck>hexyi-4,6<linitro- 

Phenol,  2,4-dtehton)- 

Phenol,  2,6-dichk>ro- „ „ 

Phenol,  4,4-(1,2-diethyH,2-ethenediyl)bis-, 

(E) 

Phenol,  2,4-dimethyl- 

Phenol,  2,4-dinitro- 

Phenol,  methyl- . 

m-Cresol 

oOesol 

p-Cresol. 


Phenol,  2-metnyl-4,6<«nitrD- 

Phenol.  2,2'-methylenebis[3,4,6-trichtoro-.. 

Phenol.  2-(1-methytpropyl)-4,6Hlinitro 

Phenol,  4-nitro- _ 


Ptwnol.  pentachloro- 

Phenol,  2,3,4,6-tetrachkxo- 

Phenol,  2,4,5-trichk«>- 

Phenol,  2,4,6-trichk)ro- 

Phenol.  2,4,6-trinitro-,  ammonium  salt 

L-Phenylalanlne,  4-[bis(2-chk)roethyO 

aminol] 

1 ,1 0-(1 ,2-Phenylene)pyrene 

Phenyhnercury  acetate 

PhenyHhtourea ™ 

Phorate 


Phosgene.. 


Phosphoric  ackl 

Phosphoric  ackt  diethyl  4-nitrophenyl  ester . 

Phosphoric  acM.  Iead(2-i-)  salt  (2:3) 

Phosphorodithnic  add,  0,0-<fiethy1  S-[2- 

(ethylthk))ethyl]ester 
Phosphorodithtok:  ackl,  0,0-diethyl  S-(eth- 

yWtw3),  methyl  ester 
Phosphorodithiok:    ackl,    0,0-diethyl    S- 

methyl  ester 
PbosphorodithiOR   ackl,   0,0-dimethyl   S- 

[2(methylamino)-2-oxoethyl]  ester 
Phosphorofli-oridic  ackl,  bis(1-methylethyO 

ester 
Phosphorothk)k:  ackl,  0,0-diethyl  0-(4-ni- 

trophenyl)  ester 
Phosphorothfok:    add,     0,(4.[idimethyla- 

mino)  sulfonyl]phenyl]0,0-dnni9thyl  ester 
Phosphorothtok:  add,  COdimethyl  0^4- 

mtrophenyl)  ester 
Phosphorothnw  add,  0,0-<fiethyl  0-pyra- 

zinyl  ester. 

Phosphorus- _ 

Ptwsphrous  oxydorkle „ 

Phosphorus  pentuuMkle 

Phoapiwus  suHMe _ 

Ptiosphorus  trtetitoride 

PHTHALATE  ESTERS 

Phthalk:  anhydride 

2^ — .. — 
-rnconne.- — 

Piperidine,  1  -nitroso- 

Pkimtjane.  tetraelhyl- .. 

POLYCHLOR1NATED  BIPHENYLS  (PCBs)... 

ArodorlOlO 

Aroctor  1221 

Arodor  1 232 


Arodor  1242.. 
Arodor  1248.. 
Arodor  1254.. 
Arodor  1260.. 


i=OLYNUCLEAR  AROMATIC  HYDROCAR- 
BONS 
Potasskim  arsenate _. 


CASRN 


95578 
59S07 

131895 

120832 

87650 

56531 

105679 

51285 

1319773 

108394 
95487 

106445 

534521 
70304 
88857 

100027 

87865 
58902 
95954 
88062 
131748 
148823 

193395 

62384 

103855 

298022 

75445 
7803512 
7664382 

311455 
7446277 

298044 

298022 

3288562 

60515 

55914 

56382 

52857 

298000 

297972 

7723140 

10025873 

1314803 

1314803 

7719122 

NA 

85449 

109068 

100754 

78002 

1338363 

12674112 

11104282 

11141165 

53469219 

12672296 

11097691 

11096825 

NA 

7784410 


Regulatory  Synonyms 


oOilorophend  2-Chkxophend 

pOk)ro-m-cresd 

4-Chk)ro-m-cresol 

2-CydohexyU,6-dinitrophenol 

2,4-Dichlorophenoi 

2,6-OichloropherK)l 

Diethylstilbestrol 

2,4-Dimethylphenol 
2.4-Dinitrophend 
CrBsol(s)  Cmylic  add 

m-CrmylKackl 

oOvsyKcadd 

p-CresyNc  add 
4,6-DinitnH>-cresd  and  salts 
Hexachtorophene 
Dinoseb 
p-NitropherK>l 
4-NitropherK>l 
Pentachkxophenol 
2,3,4,6-Tetrachk>rophenol 
2,4,5-Trichkirophend 
2,4,6-Trichk)rophenol 
AnHnonkim  pwrate 
Metphalan 

InderxKI  ,2,3-cd)pyrene 

Mercury,  (ac8tato-0)phenyl- 

Thkxrea,  phenyl- 

Phosphorodithnic  add,  O.O-diethyl  S-(eth- 

ytthk}),  methyl  ester 
Carbonk:  dk:hk)ride 


Oiethyl-p-nitrophenyl  phosphate 
Lead  phosphate 
Disulfoton 

Pttorate 

0,0-Diethyl  S-methyl  dittvophosphate 

Dimethoate 

Diisopfopytfluorophosphate 

Parathk)n 

Famphur 

Methyl  parathkxi 

0,0-Diethyl  0-pyrazinyl  phosphorothkMte 


Phosphorus  sutfkle  Sulfur  phosphkle 
Phosphonjs  pentasulflde  Sulfur  phosphkle 


1 ,3-lsobenzofurandk>ne 

Pyridkie,  2-methyl- 
1.1  ^'..  -  -  -  ■   ■     • . 
N-rmrosopipenaine 

Tetraethyl  lead 


POLYCHLORINATED 
POLYCHLORINATED 
POLYCHLORINATED 
POLYCHLORINATED 
POLYCHLORINATED 
POLYCHLORINATED 
POLYCHLORINATED 


BIPHENYLS 
BIPHENYLS 
BIPHENYLS 
BIPHENYLS 
BIPHENYLS 
BIPHENYLS 
BIPHENYLS 


(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 
(PCBs) 


Statutory 


RO 


r 

1* 

1* 
1* 

r 
1* 

1* 

1000 
1000 


1* 
r 
1* 

1000 


5000 

1* 

5000 


1 

1* 
100 

r 
1 

5000 

100 

100 

5000 

r 
1* 
1* 

1* 

100 
10 


1* 

1000 


Codet 


2,4 
2.4 

4 
2.4 

4 
4 

2,4 
1Z4 

1,4 


2.4 

4 

4 

15,4 

1.2,4 

4 

1.4 

1.2.4 

4 
4 

2.4 

4 
4 
4 

1.4 

4 
1 
4 
4 
1,4 

4 

4 

4 

4 

1.4 
4 

1.4 


1 

1 

1,4 

1,4 
1 
2 

4 

4 

4 

1.* 

1.2 


RCRA 
Waste 
numoer 


U048 
U039 

P034 
U081 
U082 
U089 

U101 
P048 
U052 


P047 
U132 
P020 
U170 

U242 
U212 
U230 
U231 
P009 
U1S0 

U137 
P092 
P093 
P094 

P095 
P096 

P041 
U14S 
P039 

P094 

U087 

P044 

P043 

P089 

P097 

P071 

P040 


U189 
U189 


U190 
U191 
U179 
P110 


Final  RQ 


Category 


■>ounds(Kg) 


100  (45.4) 
5000(2270) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

100(45.4) 

10  (4.54) 

1000  (454) 


10  (4.54) 
100  (45.4) 
1000(454) 
100  (45.4) 

10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

5000(2270) 

100  (45.4) 

« 

1  (0.454) 

10  (4.54) 

5000  (2270) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

1000  (454) 

100  (45.4) 

100  (45.4) 

1  (0.454) 
1000  (454) 
100  (45.4) 
100  (45.4) 
1000  (454) 

5000  (2270) 

5000(2270) 

10  (4.54) 

10  (4.54) 

1  (0.454) 


1  (0.454) 
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Table  302.4— List  of  Hazardous  SussTANCf  s  ano  Reportable  Quantities— Continued 

[NolK  Al  ComnMnU/Noln  Ara  Located  « the  End  of  TN«  Twbtai 


Hazardous  Substance 


CASRN 


Regulalory  Synonyms 


Statutory 


RQ 


Coder 


RCRA 
Waste 
Number 


FmalRQ 


Category 


Pounds  (Kg) 


PotaMium  araento 

Polaartum  btetwmate.. 
Potassium  chromate 


icyanMaK(CN). 
PodBSiuni  hydroxide. 
Potassium  permanganate  .< 
Potaashim  silvar  cyanide... 


2-nwthyl-2-(nwltiytUiiuK 
[(metliytaminojcafbonytlonma 

1-Propanamine 

l^Propenamine*  N-propyl- »» « 

l-ftopanamine,  N-nitroacvN-firopy^.^. 
I'ropvit^  i,2-(X)fOfno-3-cfHOfO-. .•«>»-» 

PropVM^  2-nitfo- »«.. »«. 

1.3-Aop«w  tultone 

Proptns,  1 ,2-dichk)fO' » 


rTO|MnOTnnW(  S-CmOrCh .»m........ 

PfOpsnOTittlls,  2'-tvydn)xy-2-ni0ttiyt- .. 


Propane,  2^*-oxybis[2-€hkxo- 

1  t2,3*Pf0psn6tnol,  tnnrtr8to-«-« ..»»..„» 

1-Propanol.  2.3-dlbromo-,  phosphate  (3:1).. 

l-PfQpanol,  2-fnethyl- ».» »»-..»« 

2-PrapafN)na «.«.........»«»».„ 

2-Prop8nona,  1  -tvonK^ » „..., 


2-Prapanal». ». »»„ 

2-Propananiida ». « 

1 -Propane,  1,1,2,3,3,3-hexachloro-, 

1-PvQpanei  1,3-dichlofo* - 

2-ftopenenitrile 

-nopenenme,  c-fneinyi-...w.«...., 

2-Pffopenoic  acid,  ethyl  ester.^..^..... 
2-rtopenote  acid,  2-fnethyt-,  ethyl 
2-Prapenoic  acid,  2-fnethyl*,  methyl 
2-PrDpen-1-o1 


Propionic  acid,  2-<2,4,5-trichlorophenoxy)- . 


Propionic  anhydride ... 

n-PropylaffMne ^ 

Propylene  dichtohde.. 


Propylene  oxide . 
1 .2-PfQpylanlnfiin4 

2-PfopyrvlK)l 

Pyrene — „ 

Pyfettvina ........... 


3,6-Fyidarinedk>ne,  1,2-dlhydR}-.. 
4-Pyildinaniine ....» ».»».......«., 


PyfWbiei,  2-iiiethy^  ...„..„...„..,»»» » ^. 

PyfUne.  3-<1-melhyl-2.pyrT0lidNiyl)-,  (^ 

2.4-(lH>0.Pyrin<dhiedkxie.  5-[bis(2- 

cMOvoetnyiianMno  ]  * 
4(1HHymid>wne.  2,3-dihydr»6<nethyt-2- 

thioM^ 

Pyrrolidine.  1  ^Utroeo- - _ 

Quimline  «.»..— .«.«..» «» « 

RADIONUCUDES - _ 


10124502 

7778509 

7789006 

151508 

151506 

1310583 

7722847 

506616 

23950585 

116063 

107108 

142847 

621847 

96128 

79469 

1120714 

78875 

109773 

107120 

542767 

75865 

108601 
55630 

126727 
78831 
67641 

598312 
2312358 

107197 

107028 

79061 

1888717 

542756 

107131 

126987 
79107 

140865 
97632 
80626 

107186 
79094 
93721 

123626 

107108 

78875 

75569 

75558 

107197 

129000 

121299 

121211 

8003347 

123331 

504245 

110861 

109068 

54115 

66751 

56042 

9305S2 

91225 

NX 

50555 


1(n463 


Potassium  cyanide  K  (CH) 
Potassium  cyanide 


Argentate  (1),  bis(cyano<:)-,  potassium 
Benzamide,   3,5^ichloro-N-(1,1-dbnethyl-2- 

propynyl)- 
Aldicarfo 

n-Propylamine 

Dipropylamine 

Di-rvpropylnitrosamine 

1 ,2-Oibromo-3-ctilOfopropane 

2-Nrtropropane 

1,2<}xathiolane,  2,2-dio4de 

Propylene  dictiloride 

1 ,2-Oichloropropane 

Malononitrile 

Ettiyl  cyanide 

3-CMoropropionitrile 

Acetone  cyanohydrin 

2-Mettiyllactonitrile 

DicMoroisopropyt  ether 

Nitroglycerine 

Tris(2,3.dibromopropyO  phosphate 

Isobutyl  alcohol 

Acetone 

Bromoacetone 

2-Propyn-1-ol 
Acrolein 
Acrylamide 
Hexachloropropene 
1 .3-Oichloropropene 
Acrytonitriie 
Methacrytonitrile 
Acrylic  acid 
Ethyl  acrylals 
Ethyl  methacrylate 
Mettiyl  methacrylate 
Allyl  alcohol 

Silvex  (2,4,5-TP) 
2,4,5-TP  add 

1-Propanamina 
Propane,  1,2-dichloro- 
1 ,2-Dichloropropane 

Azirldine,  2.mMiyl- 
Propargyl  alcohol 


Maleic  hydrazide 
4-Aminopyr1dine 

2-Picoline 
Nicotine,  &  salts 
Uracil  mustard 

Methytthjouradl 

N-Nltrosopyrroidkw 


Yohlmbefv1&.cart>09iyllo  acid,  11,17-dbTiettv 
oxy*18-L(3,4,&-trlmelfl09iybeiizoyl)oxy-, 
FTWthyl  estar  (3t>eta, 

1 6beta,  1 7a!pha,  1 8bela.20alpha)- 

1,3-Benzenedi3l 


1000 

1000 

1000 

10 

10 

1000 

100 

1* 
1* 

1* 

1* 
r 
1* 
1* 
r 
1* 

5000 

1* 
1* 
1* 

10 

1* 
1* 
1* 
1* 
1* 
1* 

10 

1* 

1 

1* 

5000 

100 

1* 
1* 
1* 
1* 

5000 

100 

5000 

100 

5000 

.1* 

5000 

5000 
1* 
1* 
1* 

1000 


1* 
1* 
1* 

1* 

r 
1* 
r 

1000 

r 
1* 


1000 


1 
1 
1 

1.4 
1.4 

1 
1 

4 
4 


4 

4 

2.4 

4 

4 

4 

1A4 

4 

4 

4 

1,4 

2.4 

4 

4 

4 

4 

4 

1 

4 

1.2,4 

4 

4 

1,2,4 

1.2,4 

4 

4 

4 

4 

1.4 

1.4 

1 

1,4 

1 

4 
1,2.4 

1 

4 
4 
2 
1 


P09e 
P09e 


P099 
U192 

P070 

U194 
U110 
U111 
U086 
U171 
U193 
U083 

U149 
P101 
P027 
P068 

U027 
P081 
U235 
U140 
U002 
P017 

PI  02 
POOS 
U007 
U243 
U084 
U009 
U152 
U008 
U113 
U118 
U162 
POOS 

U233 


U194 
U083 


P087 
PI  02 


U148 
P008 

U196 
U191 
P075 
U237 

U184 

U180 


U200 


D 
D 
A 
X 
A 
A 
C 

C 
A 
C 
A 

C 
A 
A 
D 
D 
C 
A 
C 
X 
D 
C 
B 
B 
C 
D 
C 
C 
G 
B 
O 
B 

D 
D 
C 

B 
X 
C 
D 
X 


1.4    U201 


1  (0.454) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

1000(454) 

100  (45.4) 

1  (0.454) 

5000(227(q 

1  (0.4S4) 

5000(2270) 
5000(2270) 
10  (4.54) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
1000(454) 

1000  (454) 
10  (4.54) 

1000  (454) 
10  (4.54) 

1000  (454) 

10  (4.54) 

10  (4.54) 

5000(2270) 

5000(2270) 

1000(454) 

10  (4.54) 

1000  (454) 

1(0.454) 

5000(2270) 

1000  (454) 

100  (45.4) 

100  (45.4) 

1000(454) 

5000(2270) 

1000(454) 

1000  (454) 

1000  (454) 

100  (45.4) 

5000(2270) 

100  (45.4) 

5000(2270) 

5000(2270) 

1000(454) 

100  (45.4) 

1  (0.454) 

1000(454) 

5000(2270) 

1(0.545) 


5000  (2270) 
1000(454) 
1000(454) 

5000(2270) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

1  (0.454) 
6000(2270) 

s 

5000(2270) 


5000(2270) 
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Table  302.4— List  of  Hazardous  Substances  and  Reportable  Quantities— Contirwed 

[Note:  All  Commenls/Notes  Are  Located  at  the  End  ol  This  TiMe] 


Hazardous  Substance 


Saccharin  and  salts 

Safrole 

Selenious  acid- _ 

Selenious  add,  dithallium  (1  +)  salt. 

Selenium  tt 

SELENIUM  AND  COMPOUNDS 

Selenium  dioxide _ 

Selenium  oxide „ _.. 

Selenium  sulfide „ 

Selenium  sulfide  SeS2 _ _. 

Selenourea. _ _. 

L-Serine,  diazoacetate  (ester) _.. 

Silvern - _ 

SILVER  AND  COMPOUNDS 

Silver  cyanide ._ 

Silver  cyanide  Ag  (CN) _ 

Silver  nitrate ..._ _ _.. 

Silvex  (2,4,5-TP) 


Sodwrn 
Sodum 
Sodium 
Sodium 
Sodum 
Sodium 
Sodium 
Sodium 
Sodium 
Sodium 
Sodium 
Sodwm 
Sodium 
Sodkm 
Sodwm 


arsenjte « _.._ 

azide..- _ 

bichromate _.„ 

bifluorlde „..„ 

bisulfite „ 

chromate _._ 

cyanide 

cyanide  Na  (CN) 

dodecytt)en»nesulfc)nate .. 

hydrosulfide ZZZZ 

hydroxide _._™. 

hypochlorite 


Sodhjm  methylate 

Sodium  nitrite .» 

Sodwm  phosphate,  dbasic . 

Sodium  phosphate,  tribasic . 


Sodium  selenite.. 


Streptozotodn . 


Strontium  chromate 

Slrychnidin-10-one _ 

Strychnldhi-10-one,  2,3-dknethoxy- . 

Strychnine,  ft  aalts _ 

Sti^erw „ 

Sulfur  monochioride 

Sulfur  phoaphide _... 


Sulfuric  add 

Sulfuric  add,  dNhaWum  (1 +)  aalt . 


Sulfuric  add,  dhnethyl  ester.. 
2,4,5-Tadd „, 


2,4,5-T  amines. 


CASRN 


81072 

94597 

7783008 

12039520 

7782492 

NA 

7446084 

7446084 

7488564 

7488564 

630104 

115026 

7440224 

NA 

508649 

506649 

7761888 

93721 

7440235 

7631892 

7784465 

26628228 

10588019 

1333831 

7631905 

7775113 

143339 

143339 

25155300 

7681494 

16721805 

1310732 

7681529 

10022705 

124414 

7632000 

7558794 

10039324 

10140656 

7601549 

7756294 

7785844 

10101890 

10124568 

10361894 

10102188 

7782823 

18883664 


7789062 

57249 

357573 

57249 

10042S 

12771063 

1314803 

7864939 

8014957 

7448186 

10031591 

77781 

93765 

2008460 

1319728 
3813147 
6369966 

6369977 


Regulatory  Synonyms 


1.2-Benzisothiazol-3(2H)-one,  1.1-dk>xide 
1.3-Benzodioxole.  5-(2-propenyl)- 

Thallium  selenite 


Selenium  oxide 
Selenium  dioxide 
Selenium  sulfide  SeS2 
Selenium  sulfide 

Azaserine 


SIver  cyanide  Ag  (CN) 
SIver  cyanide 

Propionic  add,  2-(2,4,5-trichloraphenaxy)- 
2,4,5-TP  acid 


Sodium  cyanide  Na  (CN) 
Sodium  cyanide 


O-GKjcose,      2-deoxy-2-(C(methylnitrosoa- 

fnirH))-cart>onyl]amirx>]- 
Qlucopyranose,     2-demy-2-(3-melhyl-3-ni- 

troaoureido)- 

Strychnine,  &  salts 

Brudne 

StrychnidirvlO-one 


Phosphonis  pentaaulfide 
Phosphonis  sulfide 


Thallium  (I)  sulfate 

Dimethyl  auHate 

Acetic  add,  (2.4,5-trichloraphanoxy) 

2,4,5-T 


Statutory 


RQ 


1* 
1* 
1* 
1* 
1* 

r 

1000 
1000 

1* 
1* 
1* 
1* 
r 
1* 
1* 
1* 
1 

100 

1000 
1000 
1000 

1* 

1000 
5000 
5000 

1000 

10 

10 

1000 

5000 

5000 

1000 

100 

1000 

100 

5000 


5000 


1000 


1000 
10 

1* 

10 

1000 

1000 

100 

1000 

1000 

1* 

100 
100 


Codet 


4 
4 
4 
4 
2 
2 
1.4 
1.4 
4 
4 
4 
4 
2 
2 
4 
4 
1 
1,4 

1 
1 
1 

4 
1 
1 
1 
1 
1.4 
1.4 
1 
1 
1 
1 
1 

1 
1 
1 


1 
1.4 

4 
1.4 

1 

1 
1.4 

1 

1.4 

4 
1.4 


RCRA 
Waste 

Number 


U202 
U203 
U204 
P114 


U204 
U204 
U205 
U20S 
P103 
U015 


Pi  04 
P104 

U233 


P105 


P106 
P106 


U20e 


PI  08 
P018 
PI  08 


U189 


P1 15 

U103 
U232 


PnalRO 


Category 


Pounds  (Kg) 


100  (45.4) 
100  (45.4) 
10  (4.54) 
1000  (454) 
100  (45.4) 

10  (4.54) 
10  (4.54) 
10  (4.54) 
10(4.54) 

1000(454) 
1«).454) 

1000(454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

1000  (454) 

10  (4.54) 

100  (45.4) 

5000(2270) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

1000  (454) 

1000  (454) 

5000(2270) 

1000  (454) 

100  (45.4) 

1000(454) 

100  (45.4) 

5000(2270) 


5000(2270) 


100  (45-4) 
1  (0.454) 


10  (454) 
10  (4.54) 
100  (45.4) 
10(4.54) 
1000  (454) 
1000(454) 
100  (45.4) 

1000  (454) 

100(45.4) 

too  (45.4) 
1000(454) 

5000(2270) 
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[NotK  ah  Comments/NotM  Are  Located  at  the  End  of  This  Table] 


Hazanteus  Substance 


CASRN 


Regulator  Synonyms 


atoM 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Number 


Final  RQ 


Category 


Pounds  (Kg) 


2,4,5-Tastera. 


2.4,5-T  aalts.. 
2.4.5.T 


TOE.. 


1 .2.4,5-TetracNof obenzene 

2,3,7.8-TetfachtotodfceigosH»oxin  (TCOO) 

I.I.U-Tt 

1.1A2-TI 

Ti 


TetracNoroethylena.. 


2,3,4,6-Tstrachlorophenol 

Tetaethyt  lead 

Telnwlhyl  pyrophosphate 

Tetradhyldtthicpyrophosphate 

Tefe  ahydi  ulunv) » »... 

TetranBiotiiethane 

Telraphoaphoric  acid,  hexaethyl  ester.. 

Thame  oxide 

Thallium } , 

ThaMum  and  compourxls 

Thrtfcjm  (I)  acetate 

Thallium  (I)  carbonate 

ThaWum  (I)  chloride 

TTiaMum  chloride  T1CI 

TheMum  (I)  nMrate 

ThaMum  oxide  TI203 

ThaMum  setanMe »... 

ThaMum  (I)  sulfate 


Thiodlphoiphoric  add,  tetraethyl  ester.. 
Thiofanox „ 


Thidmidodlcartonic  diamide   [(H2N)C(S)] 

2NH. 
Thiomethanol 


Thioperoxydtoarbonic  diamide  [(H2N)C<S)] 
2S2,  talnmelhyl-. 


Thiourea _ 

Thioursa,  (2-chlorophenyl)-.. 
Thiourea.  1-naphthalenyl-  ..„ 

Thiourea,  phenyl- „ 

Thsam „ 


Toluane 

Tokjanadiamine.. 


Toluene  diiocyanale . 


o-Toluidhie 

p-Toiuidhe 

o-ToUdlne  hydrochloride.. 


Z4,5-TPacid. 


2,4,S-TP  ( 

1 H-1 .2.4-Triazof.»«mine .. 

I  ncnionun.»..M......«».» 

1 .2,4-Trichlorobenzene 


93796 

1928478 

2545597 

25168154 

61792072 

13560991 

93765 

72548 

95943 

1746016 

630206 

79345 

127184 


127184 

58902 

78002 

107493 

3689245 

109999 

509148 

757584 

1314325 

7440280 

N.A. 

563688 

6533739 

7791120 

7791120 

10102451 

1314325 

12039520 

7446186 

10031591 

62555 

3689245 

39196184 

541537 

74931 

137268 

108985 
79196 
62566 

5344821 

86884 

103855 

137268 

108883 

95807 

496720 

823405 

25376458 

584849 

91067 

26471625 

95534 

106490 

636215 

8001352 

93721 

32534955 
61825 
52686 

120621 


Acetic  add,  (2,4,5-trlchlorophenoxy) 

2,4,5-T  add 

Benzene,  1.1'-(2,2Hlchloroettiy1idene)bis[4- 

chkKO-  DDD  4,4'  ODD 
Benzene,  1 ,2,4,5-tetrachloro- 

Ethane,  1,1,1,2-tetrachloro- 
Ethane,  1,1,2,2-tetrachloro- 
Ethene,  tetrachloro- 
Perchkxoethylene 
Tetradtloroethylefte 
Etherw,  tetrachloro- 
Perchloroethylene  Tetrachloroethene 
Ptwfwl,  2,3,4.6-tetrachloro- 
Plumbane,  tetraethyl- 
Diphosphoric  add,  tetraethyl  ester 
Thiodiphosphonc  add,  tetraethyl  ester 
Furan,  tetrahydro- 
Methane,  tetranitro- 
Hexaethyl  tetraphosphoate 
Thallium  oxide  T1203 


um(1- 


Acetic  acid,  thallium(1  +)  salt 

Cartionic  acid,  dithallium(1  +)  salt 

Thallium  chloride  T1CI 

Thallium(l)  chloride 

Nitric  add,  thallium  (1  +)  salt 

Thallic  oxide 

Selenious  add,  dithtllium(1  +)  salt 

Sulfuric  add,  dithalllum(l  +)  salt 

Ettianethioamide     | 
Tetraethyldithiopyraphosphate 
2-Butanone,      3,3-dimethyt-1-(methylthio)-, 

0[(methylamino)aart)onyO  oxime 
Dithiobiuret 


Methanethiol 

Methylmercaptan 

Thiram 


Benzenethiol 
Hydrazinecarbothioamide 

1 -(o-Chiorophenyl)tMourea 
alpha-Naphthylthio«aea 
Ptienytthiourea 

ThioperoxydiovtXMiic  diamide 
[(H2N)C(S)]  2S2,  tetramethyl- 
Benzene,  methyt- 
Benzertediamine,  ar-methyl- 


Benzene,  1,3-diisocyanatomethyl- 


Benzerfamine,  2-mattiyl- 
Benzenamine.  4-methyt- 
Benzertamine,  2-methyt-,  hydrochloride 
Camphene,  octachfexo- 
Propionic  add,  2-<2;4,5-trichlorophenoxy)- 
Silvex  (2,4,5-TP) 


Amitrole 


100 


100 
100 


1* 
1* 
1* 

r 

1* 


1* 

1* 
100 
100 

1* 
1* 
1* 
1* 
r 
1* 
1* 
1* 
1* 
1* 
1* 
1* 
1* 
r 

1000 

r 
1* 
1* 

1* 

100 

1* 

r 
1* 
1* 
1* 
r 
r 
r 

1000 

1* 


1* 


1* 
1* 
1* 
1* 

100 
100 

1* 

1000 

1* 


1 

1.4 

1.2,4 

4 

2 

4 

2,4 

2,4 


2,4 

4 
1.4 
1.4 

4 
4 
4 
4 
4 
2 
2 
4 
4 
4 
4 
4 
4 
4 
1.4 

4 
4 
4 


1,4 


4 
4 
4 
4 
4 
4 
4 

1,2,4 

4 


4 

4 

4 

1.2.4, 

1,4 

1 
4 

1 
2 


U232 

U060 

U207 

U208 
U209 
U210 

U210 

U212 
P110 
Pill 
P109 
U213 
P112 
P062 
P1 13 


U214 
U215 
U216 
U216 
U217 
P1 13 
P114 
P115 

U218 
P109 
P045 

P049 

U1S3 

U244 

P014 
P116 
U219 
P026 
P072 
P093 
U244 

U220 
U221 


U223 


U328 
U353 
U222 
P123 
U233 


U011 


1000  (454) 


1000  (454) 
1000  (454) 

1  (0.454) 

5000  (2270) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 


100  (45.4) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

1000  (454) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1000  (454^ 

100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
1000  (454) 
100  (45.4) 

10  (4.54) 
100  (45.4) 
100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 
100  (45.4) 

10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

10  (4.54) 

1000  (454) 
10  (4.54) 


100  (45.4) 


100  (45.4) 
100  (45.4) 
100  (45.4) 
1  (0.454) 
100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45  4) 

100  (45.4) 
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Hazardous  Substance 


1.1.1-T«iohloroethane . 

1,1.2-Trichloroethane. 
Trie 


Trichioroethylene _ 

TrichlorowethanesuHenyl  chloride.. 

Trichloromono8uoromet>iane 

Trichlofophenol , 

2.3,4-Trichtoropherwl .. 

2.33-Trichlorophenol ., 

2.3,6-Trichlorophenol.. 

2,4.5-Trichlorophenol ., 


2.4,6.Trichloropherwl 

3,4,5-TrichlorDphenol 

2,4,5-TnchlOfophenol.. 

2.4,6-Trichlorophenol.. 


Triethanolamine  dodecylbenzenesulfonale .. 

Trielhylamirte ..„ .,«.,. 

TrimeCliylaiiMie »«...„. _ 

1 ,3.5-Trinitrobenzene.. 


1,3,5-TrioKane,  2,4.6-trimethyl- 

Tris(2J.dS>romopropyl)  phoaphate.- 
Trypan  blue 


UnliBlad  Hazardous  Wastes  Characteristic 
of  Corroaivity. 

Umietad  Hazardous  Wastes  Characteristic 
o(EP  Toxicity. 

Arsenic  D004 _ _... 

Barium  0005 

Cadmium  D006 

Chromium  D007 „ „ 

Lead  D008 

Mercury  0009 

Selenium  001 0 

Silver  0011 „ 

Endrin  D01 2 . 

Lindane  0013 

Methoxychlor  0014 

Tewaphene  0015 

2.4-0  001 6 

2,4.5-TP  0017 

Unlisted  Hazardous  Wastes  Characteristic 
of  Ignllability. 

Unietad  Hazardous  Wastes  Characteristic 
of  Reectivity. 

Urad  mustard „ 


Uranyl  acetate.. 
Urartyl  nitrate.... 


Urea.  N-ethyi-N-nitroso- 

Urea,  N-methyl-N-nitroso „.. 

Vanadic  add,  ammonium  salt 

VanadHim  oxide  V205 

Vanadium  penloxide „ _..... 

Vanadyl  sulfate „ 

Virjyl  chloride 

Vinyl  acetate „ 

Vnyl  acetate  monomer _. 

Vinylamine,N-methyl-N-nitioso-.. 
VinyHdone  chloride ....» 


Warfarin,  &  saMs.  when  present  at  conoen- 
r  than  0.3%. 


Xylene  (mixed)-. 

m-6enzene,  dimethyl. 
0  Denzene,  dnwlhyl.. 
p-Benzene,  dimettiyl,. 


CASRN 


71566 

79005 
79016 

79016 

594423 

75694 

25167822 

15950660 

933788 

933755 
95954 
88062 

609196 

89954 

68062 

27323417 

121448 
75503 
99354 

123637 

126727 
72571 


NA 

NA 

NX 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 
NA 

NA 

66751 

541093 

10102064 

38478769 

759739 

684835 

7803556 

1314621 

1314621 

27774136 

75014 

106054 

106054 

4549400 

75354 

81812 


1330207 

108383 

95476 

106423 


Regulatory  Synonyna 


Ettiane,  1.1,1-trichloro- 
Mettiyl  chloroform 
Ethane.  1.1.2-trichloro- 
Ettiene,  tiichlor^ 
Tnchloroethyiene 
cmene,  incfiioro- 


Methaneaulfenyl  chloride,  trichloro- 
Malhene,  trichlorofluoro. 


1.  2,4,5-trichloro- 
2,4,6-trichioro- 


1, 2,4,5-trichion>- 
2,4,6-trichioro 


1 ,3,5-trinitro- 
Pwaldehyde 

1-Propanol,  2.3-dbronio-,  phoiphla  [(3:1) 
2.7-NaphthBlenedhulfonic  add,  3,r-33'-di- 
methyHI  ,1  '-biphenyl)-4,4'-dM)- 
bis(azo)]bis(5«nino-4-hydroxy)- 
tetrasodium  salt 


2,4-(1H,3H)-Pyrimidinedione.  5-[bis(2- 

chloroethyOamino]- 


N-Nifroso-N-ethyhiraa 
N  NItroao-N-methylurea 
Ammonium  vanadate 
vanaoMm  pentoxide 
Vanadium  oxide  V205 

Ethane,  chioro. 

Vinyl 

Vinyl 

N-NitroeomethyMnylamine 

Etherw,  1,1-<Jichiofty 

1 , 1 -Oicfiloroettiylene 

2H-1-Benzopyran-2-one,  4-hydroxy-3-(3- 
0x0-1 -phenyl-bulyl)-,  A  aalts.  when 
present  at  ooncenli  aliens  greater  than 
0.3% 

Benzene,  dimethyl 

m-Xylene 

o-Xylene 

p-Xylene  -^ 


Statelory 


RQ 


1* 

1* 
1000 

1000 

1* 
1* 
10 


10* 

10* 

■■■■;iij7 

10 
1000 
5000 

1000 

1* 
r 
1* 

1* 


1* 

1* 

1* 

r 

r 

1* 

r 

r 

r 

1* 

1 

1 

1 

1 

100 
100 

1* 
1* 
1* 

5000 
5000 

1* 

1* 

1* 

1000 

1000 

1000 

1* 

1000 
1000 

1* 

5000 

1* 


1000 


Codet 


2.4 

2,4 
1A4 

1A4 

4 
4 
1 


1,4 
U,4 

1,4 
1A4 
1 
1 
1 
4 
4 
4 
4 


4 

4 

4 

4 

4 

4 

4 

4 

1,4 

1.4 

1.4 

1,4 

1,4 

1,4 

4 

4 

4 

1 
1 

4 
4 
4 
1.4 
1.4 
1 

2A4 
1 
1 
4 

1A4 


1.4 


RCRA 
Waste 
Number 


U22e 

U2Z7 
U228 

U228 

P1 18 
U121 


U230 
U231 

U230 
U231 


U234 
U182 
U235 
U23e 


0002 


0004 
0005 
0006 

0007 
0008 
0009 

001 0 
0011 
0012 
0013 
0014 
0015 
0016 
0017 
0001 

0003 

U237 


U176 
U177 
P1 19 
PI  20 
PI  20 

U043 


P084 
U078 

P001 


U230 


Final  RO 


Category 


Pounda(Kg) 


1000(464) 

100(46.4) 
100(48.4) 

100(454) 

100  (4S.4) 

5000(2270) 

10  (454) 


10(4.54) 
10(4.54) 

10(434) 

10(434) 

1000(454) 

5000(2270) 

100(45.4) 

10(434) 

1000(454) 

10  (434) 

10  (434) 


100  (45.4) 


1(0.464) 

1000(464) 

10(434) 

10(434) 

# 

1(0.454) 

10(434) 

1(0.464) 

1(0.454) 

1(0.454) 

1(0.464) 

1(0.454) 

100(45.4) 

100(45.4) 

100  (45.4) 

100  (45.4) 

10  (434) 

100  (4S.4) 
100  (45.4) 

1(0464) 

1(0484) 
1000(464) 
1000(46^ 
1000(46^ 
1000(46^ 

1(0464) 
8000(227^ 
5000(2270) 

10(434 
100(45.4) 

100(45.4 


1000(454) 
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Hazardous  Substance 


CASRN 


Regulatory  Synonyms 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Numt)er 


FmalRO 


Category 


Pounds  (Kg) 


Xylenol... 

YohiiTibar>-l6-carlx>xyNc  acid,11,17-diniettv 
axy-1S-[(3,4,5-lrlinathoxybenzoyl)oxy]-, 
methyl  ester  (3beta,16bela,17alpha, 

I8beta,  20alpha)- 

Zinc  t 

ZINC  AND  COMPOUNDS 

Zinc  acetate 

ZirK  ammonluni  chloride 


Zmc  borate 

ZirK  kyomide 

Zinc  carborwte 

Zif)c  chloride 

Zinc  cyanide 

Zinc  cyanide  Zn<CN)2. 

Zinc  flouride „ 

Zinc  formate 

ZirK  hydrosulflte 

ZirK  nitrate 

Zi(w  phenosulfonate.... 
Zinc  phosphide 


Zmc  phosphide  Zn3P2,  when  present  at 
concenttatlons  greater  than  10%. 

ZirK  siNcofluorido 

Zinc  sulfate 

Zirconium  nitrate 

Zroonlum  potassium  fluoride 

Zirconium  sulfate 

Zirconium  tetrachloride 

FOCI 


1300716 
50555 


7440666 

NA 

557346 

52628258 

14639975 

14639986 

1332076 

7699458 

3486359 

7646857 

557211 

557211 

7783495 

557415 

7779864 

7779686 

127822 

1314847 

1314847 

16871719 
7733020 
13746699 
16923958 
14644612 
10026116 


Reserpine 


Zinc  cyanide  Zn(CN)2 
Zinc  cyanide 


Zmc  phosphide  Zn3P2,  when  present  at 

concentrations  greater  than  10% 
Zinc  phosphide 


The  following  spent  halogenated  solvents 
used  in  degrsasing:  all  spent  solvent 
mixlures/blends  used  in  degreasing  con- 
taining, before  use,  a  total  of  ten  percent 
or  more  (by  volume)  of  one  or  more  of 
the  above  halogenated  solvems  or  tlxne 
solvents  Hsted  in  F002.  F004,  and  F005; 
and  stin  bottoms  from  the  recovery  of 
these  spent  solvents  and  spent  solvent 
mixtures. 

(a)  Tetrachloroethylene 

(b)  Trichloroethylerw 

(c)  Methylene  chloride 

(d)  1 ,1 .1  -Trichloroethane 

(e)  Carbon  tetrachloride 

(f)  Chlorinated  fhiorocarbons 

F002 „ 


The  foOowing  spent  halogenated  solvents; 
sN  spent  solvem  mixtures/blends  con- 
taining, before  use,  a  total  of  ten  percent 
or  more  (by  volume)  of  one  or  more  of 
ttw  above  halogenated  solvents  or  thoee 
Mad  in  F001,  F004,  or  F005:  and  still 
botloma  from  the  recovery  of  these 
spent  solvents  snd  spent  solvent  mix- 
lures. 

(a)  Tetiachloroethylerte 

(b)  Methylene  chloride 

(c)  Trichloroethylerw „ 

(d)  1.1,1-Tfichloroethane „ 

(e)  Chlorobenzene 

(f)  1,1.2-Trichloro-1,2,2-trifluoroethane 

(g)  o-Oiechlorobenzene 

(h)  Trichlorofluoromethane 

(I)  1,1.2-Thrichloroethane 

F003 


127184 
79016 
75092 
71556 
56235 
NA 


127184 
75092 
79016 
71556 

106907 
76131 
95501 
75694 
79005 


1000 
1* 


1* 

1* 

1000 

5000 


1000 
5000 
1000 
5000 
10 
10 
1000 
1000 
1000 
5000 
5000 
1000 

1000 

5000 
1000 
5000 
5000 
5000 
5000 
1* 


1* 

1000 

1* 

1* 

5000 


1 

1 

1 

1 

1,4 

1,4 

1 

1 

1 

1 

1 

1,4 

1,4 


U200 


2.4 

1,2,4 
2,4 
2,4 

1,2,4 


P121 
P121 


P122 


P122 


F001 


U210 
U228 
U080 
U226 
U211 

F002 


1* 

2,4 

U210 

1* 

2.4 

U080 

1000 

1,2,4 

U228 

r 

2,4 

U226 

100 

1,2,4 

U037 

100 

1,2.4 

U070 

1* 

4 

U121 

1* 

2,4 

U227 

r 

4 

F003 

B 
C 
B 
C 

B 
D 

B 
D 

B 
B 


1000(454) 
5000  (2270) 


1000  (454) 

1000  (454) 
1000  (454) 


1000  (454) 

1000(454) 

1000  (454) 

1000  (454) 

10  (4.54) 

10  (4.54) 

1000  (454) 

1000  (454) 

1000(454) 

1000(454) 

5000(2270) 

100  (45.4) 

100  (45.4) 

5000(2270) 
1000(454) 

5000  (2270) 
1000  (454) 

5000  (2270) 

5000  (2270) 
10  (4,54) 


100  (45.4) 

100  (45.4) 

1000  (454) 

1000  (454) 

10  (4.54) 

5000  (2270) 

10  (4.54) 


100  (45.4) 
1000(454) 
100  (45.4) 
1000  (454) 
100  (45.4) 

5000(2270) 
100  (45.4) 

5000  (2270) 
100  (45.4) 

100  (45.4) 
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83469 


CASRN 

Regulatory  Synonyms 

Statutory 

Final  RQ 

Hazardous  Substance 

RQ 

Codet 

BCRA 
Waste 

Number 

Category 

Pounds  (Kg) 

The  following  spent  non-halogenated  sol- 
vents: xylene,  acetone,  ethyl  acetate, 
ethyl  benzene,  ethyl  ether,  methyl  isobu- 
tyl  ketone,  n-butyl  alcohol,  cydohexan- 
u«ie,  and  methanol;  all  spent  solvent  mix- 
tures/blends containing,  before  use,  only 
the  above  spent  non-haiogenated  sol- 
vents; and  aH  spent  solvent  mixtures/ 
blends  containing,  before  use,  one  or 
more  of  the  above  non-halogenated  sol- 
vents, and  a  total  of  ten  percent  or  nwre 
(by  volume)  of  one  or 

(a)  Xylene  (mixed) 

1330207 

67641 
141786 
100414 

60297 
108101 

71363 
108941 

67561 

• 

1000 
1* 

r 

1000 

•  1* 
1* 
r 
1* 
r 

1* 

1000 
1000 

1* 

1000 

1* 

5000 

1* 
1* 

1* 

r 
r 

1* 
r 
1* 

1* 

1,4 

4 
4 

4 
4 
4 
4 
4 

4 

1,4 
1,2,4 

4 

1.2.4 

4 
1,4 

4 
4 

4 

4 
4 

4 
4 
4 

4 

U239 
U002 
U112 

U117 
U161 
U031 
U057 
U154 
F004 

U052 
U169 
F005 

U220 
U159 
P022 
U140 
U196 

F006 

F007 
F006 

F009 
F010 
F011 

F012 

C 
0 
0 
C 
B 
0 
D 
0 
D 

C 

C 
C 

B 

C 
D 
B 
D 
C 

A 

A 

A 

A 
A 
A 

A 

(b)  Acetone „„ 

1000(454) 

(c)  Ethyl  acetate 

5000(2270) 

(d)  Ethytbenzene 

5000(2270) 

(e)  Ethyl  ether 

1000(454) 

(f)  Methyl  isobutyl  ketone 

100  (45.4) 

(g)  n-Butyt  ak»hol 

5000(2270) 

(h)  Cydohexanone 

5000(2270) 

(i)  Methanol 

5000(2270) 

F004 

5000(2270) 

The  foltowing  spent  non-halogenated  sol- 
vents and  the  still  bottoms  from  the  re- 
covery of  these  solvents: 

(a)  Cre80ls/Cresy«c  acid 

1319773 
96953 

1000(454) 

(b)  Nitrobenzene 

1000(454) 

F005 

1(XX)  (454) 

The  foltowing  spent  non-hatogenated  sol- 
vents and  the  still  bottoms  from  the  re- 
covery of  these  solvents: 

(a)  Toluene 

108883 
78933 
75150 
78331 

110861 

100  (45.4) 

(b)  Methyl  ethyl  ketone 

1000(454) 

(c)  Carbon  disulfide 

5000  (2270) 

(d)  Isobutand 

100  (45.4) 

(e)  Pyridine 

5000(2270) 

F006 , 

1000(454) 

Wastewater  treatment  sludges  from  elec- 
troplating operations  except  from  the  fol- 
towing processes:  (1)  sulfurk:  acid  anod- 
izing of  aluminum,  (2)  tin  plating  on 
caibon  steel,  (3)  zinc  plating  (segregated 
basis)  on  carbon  steel,  (4)  atomlnum  or 
zinc-ahiminum  plating  on  carbon  steel. 
(5)  deaning/Btripping  associated  with  tin, 
zinc  and  aluminum  plating  on  carbon 
steel,  and  (6)  chemical  etching  and  mill- 
ing of  aluminum. 

F007 

• 

10  (4.54) 

10  (434) 
10  (4.S4) 

10  (4.54) 
10  (4.54) 
10  (4.54) 

10  (4.54) 

Spent  cyantoe  plating  bath  solutk>ns  from 

electroplating  operations. 
F008 

Plating  bath  residues  from  the  bottom  of 
plating  baths  from  eleclroplating  oper- 
atkjns  where  cyanides  are  used  in  the 
process. 

F009 

Spent  stripping  and  ctoaning  bath  sohittons 
from  electroplating  operations  where 
cyanides  are  used  in  the  process. 

F010 _ 

Quenching  bath  residues  from  oil  baths 
from  metal  heat  treating  operattons 
where  cyanides  are  used  in  the  process. 

F011 

Spent  cyanide  sohjtions  from  salt  bath  pot 
cleaning  from  metal  heat  treating  oper- 
ations (except  for  precious  metals  heat 
treating  spent  cyanide  sokjtions  from  salt 
bath  pot  cleaning). 

F01 2 
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CASRN 

Statutory 

Final  RO 

Hazardous  Substance 

Regutetory  Synonyms 

RQ 

Codet 

RCRA 
Waste 
Number 

Category 

Pounds  (Kg) 

nWH    metal    heat   tfeatvig    opwaboos 
wtwre  cyanides  are  used  in  ttw  process. 

F019 _ „ 

1* 

4 

R)19 

A 

1 

It)  (4.54) 

nura 

1 

F020 _ _ 

r 

4 

P02O 

X 

1(0.454) 

wasies   ^except   wastewater   aria   spent 
carbon  from  hydrogen  chlonde  purrfioa- 
lion)  from  the  production  or  manufactur- 
ing use  (as  a  reactant  ct>e*nical  intenn*- 
dMe,  or  component  in  a  tormulaling 
pioaeas)  of  tiicr-tetrachioraphenel,  er  of 

idde  dsrtvatlves.  (This  Ming  does  not 

FWI _ ...._ 

1* 

4 

F021 

X 

1 10.454) 

Waslaa   (wce|)(   wastewater  and   spent 

tion)  from  the  production  or  manufactur- 
ing use  (as  a  reectant.  chemical  interme- 

piocaaa)  of  pentachlorophenol,  or  ol  in- 
Isrwedistes  used  to  produce  its  deriva- 

tiVM. 

, 

F022 _ 

1* 

4 

FQ22 

X 

1(0.454) 

lion)  lioin  the  manufacturing  use  (as  a 
nadant,  cheraical  IntennedMite,  or  oen>- 
ponant  in  a  formulatirtg  pcooess)  of  telra- 
.  panta-,  or  Iwxachlorobannnes  under 
■ncm  cxxKnons. 

' 

F023 

1* 

4 

F023 

X 

1  (0.454) 

carbon  from  hydrogen  chloride  puriiRca- 
lion)  frwn  the  production  of  materials  on 
equipment  previousty  used  for  the  pro- 
duction or  manufacturing  uae  (as  a  reac- 
tant, chemical  miennediata,  or  compo- 
nent in  a  frirmulating  procees)  of  trt-  and 

■ 

1 

only  for  the  production  or  uae  of  hexa- 
chlorophene  from  highly  purified  2,4,5-tri- 
chlorophenol.) 

PtB4 _ 

r 

4 

F024 

X 

1  (0.454) 

Wastes,  including  but  not  Hmited  to  distilla- 
tion residues,  Heavy  ends,  tars,  and  reac- 

■'■ 

of   chtorinated   aliphatic   hydrocarbona, 
havir)g  caftun  content  from  one  to  five, 

(This  listing  does  not  includs  RgM  ends, 
spent    filters    and    filter    aids,    spent 

treatment  sludges,  spent  catalysts,  and 
wastes  listed  in  Section  261.32.) 

FOaB _._ 

f 

4 

F026 

X 

1^.454) 

carbon  from  hydrogen  chloride  purifica- 
tion) from  the  production  of  materials  on 
equipment  previously  used  for  the  manu- 
facturing use  (as  a  reactant  chemical 

laUng  process)  of  tefra-,  panta-,  or  hei- 
achlorobenzene   under   allcaline   condi- 
tions. 

F027 _.     .... 

_.«„ 

1* 

4 

F027 

X 

1  (0.454) 
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Hazardous  Substance 


Discarded  unused  fonnulations  containing 
fri-,  tefra-,  or  pentachlorophenol  or  dis- 
carded unused  formulations  containing 
compounds  derived  from  these  chloro- 
pDenols.  (This  listing  does  not  include 
fonnulations  containing  hexachlorophene 
synthesized  from  prapurified  2,4,5-fri- 
chlorophenol  as  the  sole  component) 

F028 

Residues  resulting  from  the  incineration  or 
themial  treafrnent  of  soil  contaminated 
with  EPA  Hazardous  Waste  Nos.  F020, 
F021,  F022,  F023,  F026,  and  F027. 

K001 

Bottom  sedimerM  sludge  from  the  treat- 
ment of  wastewaters  from  wood  preserv- 
ing processes  that  use  creosote  and/or 
pentachlorophenol. 

K002 

Wastewater  freatment  sludge  from  the  pro- 
duction of  chrome  yellow  and  orange 
pigments. 

K003 

Wastewater  treatment  sludge  from  the  pro- 
duction of  molybdate  orange  pigments. 

K004 

Wastewater  freatment  sludge  from  the  pro- 
duction of  zinc  yellow  pigments. 

K005 

Wastewater  freatment  sludge  from  the  pro- 
duction of  chrome  green  pigments. 

K006 

Wastewater  freafrnent  sludge  from  the  pro- 
duction of  chrome  oxide  green  pigments 
(arthydrous  and  hydrated). 

K007 

Wastewater  freafrnent  sludge  from  the  pro- 
duction of  iron  blue  pigments. 

K008 

Oven  residue  from  the  production  of 
chrome  oxide  green  pigments. 

K009 

Distillation  bottoms  from  the  production  of 
acetaldehyde  from  ethylene. 

K010 

DistHiation  side  cuts  from  the  production  of 
acetaldehyde  from  ethylene. 

K011 

Bottom  stream  from  the  wastewater  sfrip- 
per  in  the  production  of  acrylonifrile. 

K013 

Bottom  stream  from  the  acetonifrile  column 
in  the  production  of  acrylonifrile. 

K014 

Bottoms  from  the  acetonitrile  purification 
column  in  the  production  of  acrylonifrile. 

K015 „ 

StiH  bottoms  from  the  distUlation  of  benzyl 
chloride. 

K018 

Heavy  ends  or  distillation  residues  from  the 
production  of  carbon  tetrachloride. 

K017 

Heavy  ends  (stiN  bottoms)  from  the  purifi- 
cation column  in  the  production  of  epi- 
cfiiorohydrin. 

K018 

Koavy  ends  from  9)s  fractionation  column 

in  ethyl  chloride  production. 
K019 


CASRN 


Regulatory  Synorryms 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Number 


F028 
K001 

K002 

K003 
K004 
K005 
K006 

K007 
K008 

Koog 

K010 
K011 
KOI  3 
KOI  4 
KOI  5 
KOI  6 
KOI  7 

K018 
KOI  9 


Final  RQ 


Category 


Pounds  (Kg) 


1  (0.454) 


1  (0.454) 


f 
10  (4.54) 

f 
10  (4.54) 

10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
5000(2270) 
10  (4.54) 
1  (0.454) 
10  (4.54) 

1  (0  454) 
1  (0.454) 
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[NolK  A«  CDnwTwntB/Nolu  Am  LocaM  at  tw  End  o(  This  TtMe] 


CASRN 

Statutory 

Final  RQ 

Hazafdous  Substance 

Regulalory  Synonyma 

RO 

Codet 

RCRA 
Waste 
Number 

Category 

Pounds  (Kg) 

Heavy  ends  from  the  distillation  01  ethylene 
dichtoride  in  effiytene  dicbloride  produc- 
tion. 

K020 ~... . 

1 

r 

1* 

r 
1* 
1* 
1* 
r 
r 
r 

r 

r 

1* 
r 
r 

1* 

1* 
1" 
r 

V 

1* 

K020 

K021 

K022 

K023 

K024 

K025 

K026 

K027 

K028 

K029 
K030 

K031 
K032 
K033 

K034 

K035 
K036 
K037 
K038 
K039 

X 

A 
X 
D 
D 
A 
C 
A 
X 

X 
X 

X 
A 

1 

A 

1 

X 
X 
X 
A 
A 

1  (0.454) 

Heavy  ends  from  the  dMIIalion  of  vinyl 
chlorido  In  vinyl  diloride  monomer  pro- 
ductkx). 

K021 _ 

1 

10  (4.54) 

Aquaoua  spent  antimony  catalyst  waste 

from  fluorometharMis  production. 
K022 _ 

1 

1  (0.454) 

DistHlation  bottom  tars  from  the  production 

of  phenoi/acetone  from  cumene. 
K023 _ _... 

5000(2270) 

Distillation  light  ends  from  the  production 
of  phthaKc  anhydride  from  naphthalene. 
K024 _ _ 

1 

5000(2270) 

DistHlation  bottoms  from  the  production  of 

phthalic  anhydride  from  naphthalene. 
K025      _ 

1 

10  (4.54) 

Distillation  bottoms  from  the  production  of 
KOZfl _ 

1000  (454) 

Stripping  still  tails  from  the  production  of 

methyl  ettiyl  pyridines. 
K027 _ _... 

1 

W  (4.54) 

Centrifuge  and  dMIIation  residues  from  tol- 
uene dNsocyanate  productioa 

K028 _ 

1 

1(0.454) 

Spent  catalyst  from  the  hydrochlorinatar 
reactor  in  the  production  of  1,1,1-trichlor- 
oethane. 

K029 _ 

1 

1  (0.454) 

Waste  tom  the  product  steam  stripper  in 
the  production  of  1.1,1-trichloroethan«. 
K030 _ _... 

1 
1 

1  (0.454) 

Column  bottoms  or  heavy  ends  from  the 

and  perchloroethytene. 
K031 _... 

1  (0.454) 

lion  of  MSMA  and  cacodyKc  add. 
K032 _ _... 

! 

10  (4.54) 

Wastewater  treatment  sludge  from  the  pro- 
duction of  chlofdane. 
K033 „... 

to  (4.54) 

Wastewater  and  scrxjb  water  from  the 
cMofinMion  of  cydopentadtone  in  the 
production  of  cNordane. 

K034 _ 

1 

10(4.54) 

FMar  soMi  from  the  fHUdUou  of  hexachtor- 

ucycmpeiiiaUKN le  in  me  pruwcuuii  01 
cNordane. 
K035_ 

1(0.45^ 

the  production  of  creosote. 
K038.__ 

1(0.454) 

StU  bottoms  from  toluene  redamation  dis- 
tillation in  the  production  of  disuifoton. 
K037 _ 

1 

1  (0.454) 

Wastewater  treatment  sludges  from  the 

1 

10(4^) 

Wastewater  from  the  washing  and  stripping 
of  phorate  production. 

K039.    .- „.„ 

10(4.5^ 
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Hazardous  Substance 


Finer  cake  from  the  filtration  of  dtethy^ 
phosphorodthioic  add  in  the  production 
of  piKxate. 

K040 _ 

Wastewater  treatment  sludge  from  the  pro- 
duction of  phorate. 
K041 _ 1.. 

Wastewater  freatrtsnt  sludge  from  the  pro- 
duction of  toxapkene. 
K042 _ 

Heavy  ends  w  disWation  residues  from  the 
distillation  of  tetrachlorobeneene  in  Itte 
production  of  2,4,5-T. 

K043.; „ 

2,S-Dichloropheno(  waste  from  the  produc- 
tion of  2,4-0. 
K044 „ 

Wastewater  treetment  sludges  from  the 
manutasfetfing  and  processing  of  eq)lo- 
sives. 

K045 „.. 

Spent    carbon    from    the    freatment    of 

wastewater  corttalning  explosives. 
KT4e 

Wastewater  treatment  sludges  from  the 
manufacturing,  tormulation  and  loading 
c0  lead-based  inHiating  compounds. 

K047 

Pink/red  water  from  TNT  operations. 

K048 _ 

Dissolved  air  flotation  (DAF)  fkMt  frx>m  the 

petroleum  refining  industry. 
K04« __ 

Slop  oil  emulsion  solids  from  the  pefroleum 

refining  industry. 
K050._ _ _._ 

Heat  exchanger  bundle  cleaning  sludge 

from  the  petroleum  refining  indbstry. 
K051 __ _ „„. „ 


API  separator  sludge  from  the  petroleum 

refining  industry. 
K052 „._ 

Tank  bottoms  (leaded)  from  the  petroleum 

refining  irtdustry. 
Koeo 

Ammonia  still  Kme  sludge  from  coking  op- 
erations. 

Koer 

Emission  control  dust/sludge  from  the  pri- 
mary production  of  steel  in  electric  fur- 


K062 

Spent  pksfcle  liquor  generated  by  steel  fin- 
isMng  eparatnns  of  fadlitiea  withi*  «» 
Iron  and  steel  indusfry  (SIC  Codes  331 
and  332). 

K064 „ _ 

Add  pleM  blowdown  sturry/shidgB  resoMng 
from  thickening  ef  blotwdown  slurry  from 
primary  copper  pfoductwn. 

K065 

Surtaee  imyoundmeiit  soNds  coiilaiiied  bi 
and  dredged  hxxa  surface  impaundments 
at  primary  lead  sanelting  fadfitias. 

I  366 _ 


CASRN 


RegulalQcy  Synonyms 


RQ 


Statutory 


Codet 


RCRA 

Waste 

tit  iiiii  II II 
NumDer 


K040 
K041 
RD42 

K043 
K044 

K045 
K046 

K048 
K04S 
K060 
K0&1 
K052 
K060 
K061 

K062 

K064 
K065 
K066 


A 


F«wiRQ 


Category 


Pounds  (Kg) 


10(43^ 

tC0-45n 

WK54T 

10H5<) 

10  (4.54) 

10H.5<> 

100  (45.4) 

T0(/.54) 

# 

10(4.54) 

f 

10  (4.54) 

1(0.454) 

# 


## 


#> 


f» 


I 
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Hazardoua  Substance 


CASRN 


Regulatory  Synonyms 


Statutory 


RQ 


Codet 


RCRA 
Waste 
Number 


Final  RQ 


Category 


Pounds  (Kg) 


Sludge  from  treatment  of  process 
wastewater  and/or  add  plant  btoiwdown 
from  primary  zirK  production. 

Koee 

Emission  control  dust/sludge  from  second- 
ary lead  snwWng. 
K071 „ 

Brine  puilficatton  muds  from  the  mercury 
ceN  process  tn  chlorine  production, 
wliere  separately  prepurified  brine  is  not 


K073 

Chlorinated  hy<>rocarbon  waste  from  the 
puilRcaUon  step  of  the  diaplvagm  cell 
process  using  graphite  arwdes  in  chio 
rine  production. 

Koea 

Distiltatton  bottomt  from  snilins  sxtraction. 
K084 „ 

Wastewater  trsatment  sludges  generated 
during  the  production  of  veterinary  phar- 
maceuticals from  arsenic  or  organo-ar- 
senic  compounds. 

Koes 

Distillation  or  fractionation  column  bottoms 
from  the  production  of  chkxobenzenes. 

Koee „ „. 

Sotvent  washes  and  sludges,  caustic 
washes  and  sludges,  or  water  washes 
and  sludges  from  cleaning  tubs  and 
equipmeni  used  in  the  fomwlation  of  uik 
from  pigments,  driers,  soaps,  and  stabi- 
lizers containing  chromium  and  lead. 

K0e7 

Decanter  tank  tar  sludge  from  coking  oper- 
ations. 
K0e8._ _.. 

Spent  potliners  from  primary  aluminum  re- 
duction. 

K090 

Emisskxi  control  dust  or  sludge  from  fer- 

rochfomiumsflicon  production. 

K091„._ 

Emisskxi  control  dust  or  skjdge  from  fer- 

rocfwomium  production. 

K093 _ 

Disiittatkm  light  ends  from  the  productkm 

of  phthalc  anhydride  from  ortho-xylene. 

K094 

DistMation  bottoms  from  the  productk>n  of 

phthaKc  anhydride  from  ortho-xylene. 

K095 „. 

DistMatton  bottoms  from  the  productk>n  of 

1,1,1-lrichtoroethane. 
K098 „ 


Heavy  ends  from  the  heavy  ends  cohjmn 
from  the  productkm  of  1.l,1-trichk)roeth- 


K097 _ „ 

Vacuum  stripper  dtacharge  from  the  chkx- 
dane  ehtorinator  in  the  production  of 


K09e „ „ _. 

Untreated  process  wailewater  from  tnt 

production  of  towafihene 
K099 „ 


1* 

r 

r 

r 
1* 

1* 
r 


1* 


1* 


r 


r 


1* 


r 


r 


1* 


r 


K069 
K071 

K073 

K083 
K084 

K085 
K086 


K087 


K088 


K090 


K091 


K093 


K094 


K095 


K086 


K097 


K098 


K099 


# 
1  (0.454) 

10  (4.54) 

100  (45.4) 
1  (0.454) 

10  (4.54) 


100  (45.4) 


5000(2270) 

5000  (2270) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

1  (0.454) 
10  (4.54) 
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CNoIb:  M  OoaaiMntamalw  Aw  LocMid  at  •»  Eiirt  of  This  TaMal 


HazanJous  Substance 


Untreated  wastewater  from  the  production 
of^4-D. 

K100 

Waste  leaching  sohition  from  acM  leaching 
0*  emfsskxi  control  dusl/skidg»  from 
secondary  lead  smelting. 

K101 _.. 

Distillatnn  tar  resMues  from  tke  distWatian 
of  anHne-based  compounds  in  the  pro- 
ductton  of  veterinary  pharmaceuticals 
from  arsenn  or  organo-araenic  con»- 
pounds. 

KtOZ „ „ _.. 

ResNJue  from  the  use  of  activated  carbon 
for  decokxizafon  in  the  productkxi  of 
veterinary  pharmaceuticals  from  arsenk; 
or  organo-arsenk:  compoundk. 

Kt03..„ _ _ 

Process  reskiues  from  anilim  extractran 

from  the  productxxi  of  anilkie. 
K104 _ _.. 

Combined  wastewater  streams  generated 

from  nitrobanene^aniiiNe  pfodMliBR. 
K105 _.. 

Separated  aqueous  stream  from  the  reac- 
tor product  washing  step  in  the  produc- 
tkm  of  chkxobenzenes. 

K106 „ 

Wastewater  treatment  sludge  from  the 
mercury  cell  process  in  chkiriria  pioduc>- 
txxi. 

Kill 

Product  waatifMten  fcom  ttM  pndectkm  o( 
dMHototaene  vii  nirakxi  of  toluene. 

Mt2 


Reactkxi  by-product  walar  from  tTn  drying 
coJucan  in  tha  preductioB  ot  toiuenedw- 
mine  via  hydiefaaalieA  ef  dMtrotohjene. 

Kn3.._ 


Condaaaatf  kiukl  NgM  OT*  Ima  tka  pariR- 
catkxi  of  tokienediamine  in  Wm  piaduc- 
tkxi  of  tohienedianaw  via  hydnfiMlan 
of  dkiitrotoiuene. 

KtM... 

Vidnals  from  the  purilfcatibn  of  tohaanadte- 
mine  in  the  prockiction  or  tohenedtarakw 
via  hydrogenatkxi  of  dNtrotolUena. 

Kl  1 5 


f  of  tBwevi' 
ediamine  la  Aapn^cttMof 
mine  via  hydiQfMiOT  «f 
Kl  1 6 

Organic  condensate  ftom  the  soiMom  re- 
covery ookmn  in  the  produdtoa  of  tale- 
ene  diisocxanate  via  ptnsgenafiwi  of  t»- 
hjenedtamine. 

K117 


KTW 

Spent  absorbent  soHds  *om  puMcaisn  af 
ethylene  dferomMe  in  tha  frodudiM  ef 
ettqileae  dlxoraide. 

Kl  23 ._ „ 


CASRN 


n69wBl0Vy  S|RMnyHM 


. — X. 


Statutory 


RO 


1* 


r 


1* 


I* 


1* 


1* 


V 


1* 


1* 


r 


1* 


1* 


Codet 


RCRA 
Waste 
Numoer 


K100 


K101 


KT02 


ff103 


Kt04 


K>«& 


K108 


Kill 


K112 


K113^ 


K114 


Kits 


K116 


K117 


K118 


K129 


Final  RQ 


Category 


Pounds  (Kg) 


l«D.464) 


1  (0.454) 

100  (45.4> 
tO(4.54> 
10(4.54) 

t  (0.464) 

10  (4.54) 
tO(4.S4) 

10  (4.54) 

10  (4.54) 
10  (4.54) 
10  (4.54) 

1  (0.454) 


10(4.54) 
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[Note:  AH  Comments/Notes  Ara  located  at  the  End  ol  This  Tabtel 


Hazardous  Substance 


CASRN 


Regulatocy  Simonyms 


Statutory 


RQ 


Codet 


RCRA 
Waarte 
Number 


Final  RQ 


Catefpry 


Pounds  (Kg) 


(kidudkig  supemales, 
washwalafs)  from  the  pro- 
duction of  elhylensbisdHhiocarbemtc  add 
and  Na  sails. 
K124 _ „ 

Reactor  vent  scrubber  water  1 
duclion  of  ( 
and  Its  salts. 

K1 25 

r  MiaiMi.  waporaaon,  ana  ceriunuyaiion 
Busus  rrum  vie  prooucDon  or  emyiene 
biadNhiocarlMmIc  add  and  Its  salts. 

Ki2e 


1* 


DaQhousa  dual  and  Moor  sweepings  In  mW- 
InQ  and  packaging  operations  from  tfie 
prouucoon  or  nrmuiamn  oi  emytenens- 
onwocerDBmic  aoo  ana  as  sans. 

K136 

StM  botlonw 


r 


1* 


K124 


K125 


K126 


K136 


from  the  purification  of  ethyl- 
In  Oie  production  of  ethyf- 
uururiwe  via  Dromnaoon  oi  emene. 


10  (4.54) 


10  (4.54) 


10  (4.54) 


1  (0.454) 


f  mdlMtSBlhe  Statutory  source  as  defined  by  1. 2, 3,  or  4  below. 

t  No  reporting  ofrefasees  of  this  hazardous  substance  is  required  If  the  diameter  of  the  pieces  of  the  solid  metal  released  is  equal  to  or  exceeds  100 
micfometsrs  (0.004  incfiee). 
f  ft  The  RO  (or  asbestos  is  Imiled  to  friable  fomw  only. 
1— Mteataa  that  the  statutory  source  for  designation  of  this  hazanlous  substance  under  CERCLA  is  CWA  Section  311(b)(4). 
^-^ndteataa  thai  the  statutory  source  for  dsaignaHon  of  this  hazwoous  substance  under  CERCLA  is  CWA  Section  307(a). 
»-indtoalaa  ttwl  the  staWory  souroo  for  dasignallon  of  this  hazardous  substance  under  CERCLA  is  CAA  Section  112. 
<,  IndkialBS  thai  the  statutory  source  for  designation  of  this  hazardous  substance  under  CERCLA  is  RCRA  Section  3001. 
#*— Mteatae  that  the  1-pound  RO  ie  a  CERCCa  atatutory  RO. 

f  Indtealaa  ttwl  the  RQ  is  subied  to  change  when  the  assessment  of  potential  carcinogenicity  is  completed. 
f  #  The  Agency  may  adjuat  the  statutory  RQ  for  this  hazardous  substance  in  a  future  njlemaking;  until  then  the  statutory  RQ  applies, 
f— The  ailusled  RQs  for  radtonudidee  may  be  found  in  Appendbc  B  to  this  table. 
**— indteataa  that  no  RQ  la  being  assigned  to  the  generic  or  broad  dass. 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continiied 


CASRN 


llaiardow  subatanoe 


CASRN 


Haasrdous  substance 


CASRN 


Hazardous  substance 


50000 

50077 


50180 

50293 

50328 
50555 


51285 
51434 

51798 


Azlrlnoty.3-a.4]pyrTOteI1.2-a]indole- 
4,7^9onet8  emirx>  8 
[[(aininocartMnyl)OKy]melhyl]- 
1.1a.23Ja.    8b-hexahydro-8a-meth- 
oxy-54nelhyl-.  [laS-<laalpha. 

8beta.8aalpha.0balpha)]- 

■VMOTnyvHi  w. 

Cydophoaphamida. 

2H-1 ,3.2-OKazaptiospfK>rirv2-amir)e, 
N,N-bis(2-chloroetfiyl)telrBhydr<^,    2- 


^^^^  1.1'-<2,2.2- 

trlchloroettiylidene)t>is[4-ctiloro-. 

DOT. 

4.41XT. 

Benzo{a]pyrene. 

3f4-Beraopyiene. 


YoNmban-ieKarboxyNc  add.11.17-dh 
melhoKy-18-IO  ,4.5- 

UkiwtlKMybenzoyOoxy]-,  methyl 
ester  (3beta. 

16beta.l7atpha.l8bela.20alpha)-. 

PfienoL  2,4-dMtnx. 

2,4-Oinllrophenot 


1.2-OenasriedM.4-[1-hydroiy-2- 

(melliylamkM^  elliyl]*. 
waroansc  acn,  eiriyi  eater. 


52686 

52857 


53703 

53963 

54115 

55185 
55630 

55914 

56042 

56235 
56382 


Ethyl  carbamate  (urethane). 
Tric^iorfon.  1 


FampfMjr. 

PhosphorotMoic  add,  0.[4-[(dimethyl- 
amino)  siifonyllph^lO.O-dimethyl 


Oibertz[«.h]anttwacer>e. 

Oibenzo[a,l^anthracene. 

1 .2:5,6-0ibeazanthracene. 

Acetamide,  N-9H-fluoren-2-yl-. 

2-AoelylamirK)fluorene. 

Nicotine.  &  salts. 

Pyridine.        3-(1-methyl-2-pyrrolidinyl)-, 

(S)-. 
Ethenamine.  N-ethyl-N-nitroso-. 
N-NitroeodMtiylamine. 
Nitroglyceriiw. 
1.2.3-Propanetriol,  trinitrate-. 
Dinopropylfluoroptiospfiate. 
PtKwphorofliioridic  add,  bis(1-methyt- 

ethyOestar. 
MethytthiouiKil. 
4(1H)-Pyrimtfnone,         2,3-dihydro«- 

methyl-2-tiioxo-. 
Cart)on  letractiloride. 
Methane,  telraditon^. 


56495 

56531 

56553 

56724 
57125 

57147 

57249 

57749 


57976 
58899 


PhoaphorotHioic  add,  0,O.dMhyl  0-(4- 
nitrof)fienfO  < 


Benztjlaceanthrylene,     1,2-dihydro-3- 

mettiyf-. 
3  Methylcholanthfene. 
DiethyMilbeslrol. 
Phenol,  4,4'-<1.2-diethyt-1.2- 

ethenedvObis-,  (E). 
BenzCalanthraotne. 
Benzo[alanthraOBne. 
1 ,2-Benzanthracene. 
Coumaphos. 

Cyanides  (solubiB  salts  and  complex- 
es) vfA  otherwise  specified. 
Hydrazine,  1,1-difnetfvyl-. 
1.1-Dimelhylhydrazine. 
Strychnidin-10-one. 
Strychnine,  Asals. 
Chlordane. 

Chlordane,  alpha  A  gamma  isomers. 
CtAxdane,  lechrfcal. 
4,7-Methano-IH.Indene.  1,2,4,5.6.7,8,8- 

oclachtoro-  24,3a,4,7.7a-hexaliydro-. 
1,2-flenzanthracene,  7,12-dimethyl-. 
7.l2-Oimelhyfcenz{a}anlhracene. 
Cydohexane,     1,2,3,4,5,6-hexachloro-, 

(lalpha,2alphik3beta,4alpha.5alpha. 

6bela)-. 
gamma -BHO. 
Hexachlorocyclol>exane  (gamma 

Isomer). 
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Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


58902 
59507 

60004 

60117 

60297 
60344 
60515 

60571 


61825 

62384 

62442 

62500 

62533 

62555 

62566 
62737 
62748 

62759 

63252 
64186 
64197 
65850 

66751 

67561 
67641 
67663 
67721 
70257 
70304 

71363 

71432 
71556 

72208 


Hazardous  substance 


acid 


Phenol,  2,3,4,6-tetrachloro-. 

24.4,6-Tetrachloraphenol. 

pOiloro-iTV«resol. 

Phenol,  4-chloro*methyl-. 

4-ChloRwn-cresoL 

Elhylonedtamine-tetraacetic 

(EDTA). 
Benzenamine,    N,N-dimethy<-4-(pheny- 

lezo-). 
P-Oimethylaminoazobenzene. 
Ethane.  I.V-oxybis-. 
Ethyl  ether. 
Hydrazine,  mettiyl-. 
Methyl  hydrazine. 
Oimethoate. 
Phosphorodithioic   add,   O.O-dimethyl 

S-[2(  methyiamino)-2-oxoettiyl] 


Dieidrin. 

2,7:3,6-Oimethanonaphth[2,3- 
bloxirene,       3,4,5,6.9.9-hexachloro- 
1a,2,         2a,3,6.6a,7,7a-octahydro-, 
(laalpha,2beta,2aalpha,3beta,6beta, 
6aalpha.7beta,  7aalpha)-. 

Amitrole. 

1H-1A4-Triazol-3-amine. 

Mercury,  (acetataO)phenyt-. 

Phenytmercury  acetate. 

Acetamide,  N-(4-ethcKyphenyl)-. 


72435 


Ethyl  methanesulfonate. 
Methanesulfonic  add,  ethyl  ester. 
Aniline. 
Benzenamine. 
Ethanethioamide. 
Thioacetamide. 
Thiourea. 
Dicfiiorvoa. 

Acetic  add,  fluoro-,  sodium  salt 
Fluoroacebc  add,  sodium  sen. 
Methanamina,N-methyl-N-nitroso-. 
N-Nitroaodimelhylamine. 
CarbaryL 
Formic  add. 
Acetic  add. 
Benzoicadd. 
Uracil  mustwd. 

2.4-(1H,3H)-Pyrimldinedione,    5-tbis(2- 
cfiioroetfiyl)  amirK)]-. 


APPENDIX  A— Sequential  CAS  Registry 
Number  Ust  of  CERCU  Hazardous 
Substances— Continued  ' 


CASRN 


Melfiyl  alcohoL 

Acetone. 

2-Propenone. 

Cfiiorofonn. 

Meliiane,  Incfiior^. 

Ethene,  hexadHoro-. 

Henchloroelhane. 

Guanidhw,  N-meHiyl-N'-nitro-N-nitroso-. 

MNNG 

Hexechioropfiene. 

Phenol,        2,2'-melhylenebis[3,4,6-tri- 

cfiloro-. 
n-Butyl  aicohoL 
1-Bulanol. 


Ethane,  1,1,1-liichioro-. 

Methyl  chloroform. 

1.1.1-TricMaroelhane.   . 

Endrln. 

Endrin,  ft  metabolites. 

2.7:3.»DimelhanonaphthI2,3- 
bloKirine,       3,4,5,6v9.9-hexachloro- 
1a,2,2aA6.6a.7,7a-ocla-hydro-, 
(lMilpf«,2l)ala.2abata.3alpha,6alpha, 
6abalaJbeta.7eaipha)-. 

B««w».  1,1'-(a2,2- 

trichloroethylidene)bis[4-  methoxy-. 


72548 

72559 
72571 

74839 

74873 

74884 

74895 
74908 

74931 

74953 

75003 
75014 

75047 
75058 
75070 

75092 

75150 
75207 
75218 

75252 

75274 
75343 

75354 

75365 
75445 

75503 
75558 

75569 
75605 

75649 
75694 

75718 

75876 

75990 
76017 

76448 
77474 


Hazardous  substance 


Methoxychlor. 

Benzene,  1.l-(2.2- 

dichlon>ethylidene)bis[4-chloro-. 
DOO. 
TDE. 
4.4'  DOO. 
DOE. 
4,4'  DDE. 
Trypan  blue. 
2,7-Naphthalenedi8utfonic    acid.    3,3'- 

t(3.3'-dimethyl-(1,1  ■-biphenyl)-4,4'- 

diyl)-bi8(azo)]bi8(5-amino-4-hydroxy)- 

tetrasodium  salt 
Methane,  bromo-. 
Methyl  bromide. 
Methane,  chioro-. 
Methyl  chloride. 
Methane,  iodo-. 
Methyl  iodide. 
Monomethylamine. 
Hydrocyanic  add. 
Hydrogen  cyanide. 
MethanethioL 
Methyhnercaptan. 
Thiomethanol. 
Methane,  dixomo-. 
Methylene  bromide. 
ChloroetfWM. 
Ethene,  chioro-. 
Vinyl  cfiioride. 
Monoethytamine. 
Acetonitrile. 
Acetaldehyde. 
Ethanal. 

Methane,  dichloro-. 
Methylene  chlonde. 
Carbon  disulfide. 
Calcium  carbide. 
Ethylene  oxide. 
Oxirane. 
Bromolorm. 
Methane,  tribromo-. 
Dichlorobromomethane. 
Ethane,  1.1-dichloro-. 
Ethylidene  dtehioride. 
1,1-Dichloroethene. 
Ethene,  1,1-dtehloro-. 
Vinjflidene  cfiloride. 
1 , 1 -Oichloroeltrylene. 
Acetyl  chloride. 
Carbonic  dtehloride. 
Ptwsgene. 


Appendix  A— Sequential  CAS  Registry 
Number  Ust  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


Aziridine,  2-melhyl-. 

1,2-Propytenimine. 

Propylene  oxide. 

Afsiinc  add,  dbnethyl-. 

Cacodylic  add. 

tert-Butylamine. 

Methene,  trichlorofluoro-. 

TnchioromonofluoromeUiane. 

DichlorodMuoromelhane. 

Methane,  dtehiorodifluoro-. 

Acetone  cyanofrydrin. 

PropanenitrUe,  2-hydroxy-2-methyl-. 

2-l)tolhyllactonitrito. 

Aoetaldehyde,  Irichloro-. 

Chloral. 

a2-Dichloropropionic  add. 

Ethane,  pentachioro-. 

Pentachloroethane. 

neptacnior. 

4,7  Mothano-IHHndene,     1,4.5,6,7,8,8- 

heptachloroOa,4,7,7a-tetrahydro-. 
Hexachtorocydopentadiene. 
1,3<;ycloperTtadiene,    i.2,3^,5,5-hexa- 

cfilor^. 


77781 

78002 

78591 
78795 
78819 
78831 

78875 


78886 
78933 

76999 
79005 

79016 


79061 

79094 
79107 

79196 

79221 

79312 
79345 

79447 

79469 

80159 

80626 

81072 

81612 


82688 

83329 
84662 


84742 


85007 
85018 
85449 

85687 
86306 
86500 

86737 


Hazardous  substsncs 


Dimettiyl  sulfate. 
Sulfuric  add,  dbnethyl  ester. 
Plumbana,  tslrastfiyl-. 
Tetraethyl  lead. 


87650 
67683 


iso-Butylemine. 

Isobutyl  aicohoi. 

1-Propanol,  2-melhyi-. 

Propane,  1,2.dichloro-. 

Propylene  dfefiioride. 

1 ,2-Oichtoropropane. 

2.3-Dichloropropene. 

Methyl  ethyl  ketone  (MEK). 

2-Butarx>ne. 

1,1-Otehioropropane. 

Ethane,  1,1,2-trichk)ro-. 

1,1.2-Tfichloroethane. 

Etfiene,  tiictiiortv. 

Trichtoroetfiene. 

Tnctiloroeltiylene-. 

Acryiemide. 

2-Proper«amide. 

Propionic  add. 

Acrylic  add. 

2-Propenoic  add. 

Hydrazinecarbothioarwda 

Thiosemicarbazide. 

Carbonochioridto  add,  methyl  ester. 

Methyl  ctiiorocarfoonate. 

Methyl  chtoroforniate. 

lao-Butyric  add. 

Ethane,  1,1,2,2-tatrachto(o-. 

1 ,1 ,2,2-Tetrachloroethene. 

CertMmic  chloride,  duiwHiyl-. 

Dimethytearbamoyi  chlortde. 

Propane,  2-nitro-. 

2-Nitropropane. 

alpha,alpha- 

Dimethyfcergylfiydropenwide. 
Hydroperoxide,  1-melhyl-1-phenylethyl-. 
Methyl  methacryMe. 
2-Propenoic    edd,    2-methyl-,    methyl 


1,1-dioK- 


Saccharin  and  salts. 

1 ,2-Benzisothiazol-3(2H)-one. 
kle. 

Warfarin,  ft  salts,  when  prassnt  at  con- 
centrations greeter  than  0.3%. 

2H-l-Benzopyran-2-one,  4-hydroxy-3- 
(3-mo-1^heny1  -butyl)-,  ft  salts, 
wtwn  prsaent  at  concentrations 
greater  then  0.3%. 

Benzene,  pentacMoronitro-. 

Pentachioronitrot)enzer>e(PCNB). 


add,    diethyl 


Diettiyl  pMhalate. 

1 ,2-Benzenedtearboxyfic 


Di-n-butyl  phthalate. 
oawtyl  phihalate. 
rt-Butyl  pfitfialata. 
1 ,2-Benzenedicartx>xytic 


add,    diwtyl 


Diquat 
Ptwnanthrsne. 


Phtlialic  anhydiide. 

1 ,3-lsot)enzolurandtoneL 

Butyl  benzyl  phlhelats, 

iM-mrosoaV'eoinamna. 

Guthioa 

Fluorene. 

alpha  Natililliyllliluuiea. 

Thiourea,  l-naphtfialenyf-. 

Ptwnoli  2,6-dkhloro-. 

ajntiiiiiiii     * 
,p-m  iwwinwieiM 

Hexachiorobutadiene. 
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Appendix  A— Sequemtial  CAS  Registry 
Number  List  of  CERCLA  Hazarixxjs 
Substances— Continued 


CASRN 


Hazardous  tubsUno* 


67865 

66062 

88722 
88755 

88857 

91087 

81203 
81225 
91587 

91586 
91805 

91941 

92875 
93721 

93765 


93798 
94111 
94586 

94597 

94757 


94791 
94804 
95476 

96487 

95501 

95534 

85678 

96807 
95943 
95954 

96128 

96164 
96457 

97832 

98011 
96077 


1.3-Butadam.  1,1.2.3.4.44waoMoro-. 
PantacMareptMnoL 


Phand.  2,4t6-lrichlor^. 

2,4,6-TricMon)phanol. 

oraiToioiuana. 

CrfmimJIianCH 

c-nRrapnanoi. 

Dkioaab. 

Pttanolt  2*^1  malhylpfopyQ  4.8-dMtro. 

Daniana,  1.1  iBaocyaiialoinoltiyl 

Tokiana  dtoocyanata. 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Conttnued 


b>t>Oitofomphth<ton<. 
rMpnDiMani^  2-cniOrO". 
2-CNQfOMphtfHitons. 


U-ElharwdimiM,    NJ4-<flnwlhyl-N'-2- 
pyridnyl-N'-  (2''thi0nylnwttiy^. 

[I.t'-Blphaayll- 
4,4'damlnaA3dcNoro-. 

(1.1'-6lphanylK4'dtanilra. 


■dd,  2-i2.4>litehlorophen- 

•qr)-. 

SNax  (2.43-TP). 

^4,5-TP  add. 

Acabc  add.  (2.4^tricNorephanoKy). 

2.4.5-T. 

2.4.5-T 

2.4.5-T 

Z4-0Eatar. 


1,3-Banzodkaola.  S^mpyl-. 

Safrela. 

tJ-Oaniodtamla.  5^2-prof)anyl)-. 

Aoalic  add  (2.4^fchloraphanoxy)-. 

2.4^  Add. 

2.44).  laiii  and  aaian. 

2.44)Eitar. 

2.4-0  Eatar. 

0  Palilalia.  dbnattiyL 

o-Xytana. 

oOaaoL 

oOtaaylcadd. 

Banaana.  1.2^8cNofO-. 

BanzanaMrina.  2-fna(hyi.. 
o-TohMna. 
oOiiorophanoL 
manoi.  z-Gnioio% 
2-CNoraphanoL 

af-nwttiyl . 


Bacmna^  1i?i4i5  taliadiloi^. 
inanoii  z.4.a  ranoni-. 

2,4.^  I  nOaOnipnanOI. 

Pfopana,  l.2-dKirofno.3<tilaro-. 
1 .2-Olireini>4<Norapnpana. 
1A3-TricWoropwpana. 
cinywnfraMv& 
2-MdBOidraiiiOM. 


CASRN 


Hazardous  substance 


98828 

98862 

98873 

98684 
98953 

99081 
99354 

99558 

99650 
99990 
00016 

00027 


00254 
00414 
00425 
00447 

00470 
00754 

01144 

01553 

03855 

05464 
05679 

06423 

06445 

06467 

06478 

06490 

06503 
06514 

06898 

06934 

07028 

07051 
07062 

07106 

07120 

07131 

07153 
07186 

07197 

07200 


Benzene,  l-nwthylethyl-. 
Cumene. 


Ethanone,  1-p^ienyt-. 

Benzal  chlonde. 

Benzene,  didtloromettTyl-. 

Benzoyl  chlodde. 

Benzene,  nrtri)-- 

Nitrobenzene, 

m-NitrotoluenB. 

Benzene,  1,3^trinltro-. 

1 ,3,5-Tnnilrobanzena. 

BenzenamirMi  2-nMlhyl-S-nitro-. 

S-Nitro-o-tduUne. 

m-Ointtrobenasne. 

p-Nitrotoiuan8. 

Benzenaminc  4-nitro-. 

p-NitroaniUnak 

p-NMropbenol 

Phond,  4'4iilR>. 

4-NitrophenoL 

l>OMtrobeiUMV)L 

Ethylbenzen* 

Styrarw. 

Benzene,  chknuinetiiyl . 

Benzyl  dilorid^ 

BenzoniMe. 

N-Nitroiopip8ridwia. 

Pjparkfena,  I^Mroac^. 

Benzanamin8b        4,4'-fneMiylenebis(2- 

chloro-. 
4,4'-Methylefiebia(2-cMoioaf4b)e^ 
Benzene,  l-tMnno^iitMnoKy-. 
4-Broinopheiiy1  phenyl  ether. 


Thiourea,  phtnyl-. 
•eo-Butyl  aoaMa. 
Pherwl,  2,4.4rMlhy^. 
2,4-DiniothylpharK)l. 
p-Benzene,  dimethyl 
p-Xylene. 
p-CrasoL 
p-Ciaayfc  add. 
Denzona^  1,4Klichion>'. 
(^OKhloratMnzanaL 
1 ,4-Oichlofoiienzene. 
Benzenanant.  4-chlort^. 
p-CNoroaniliRa. 


Phenylenedl8nilrw  (para.|aofnar). 

p-Benzoquir«ne. 

2,5-CydoheNBdtane-l  .4-dtona 

Epichlorohy^in. 

Oxirane,  (daoranathyl^. 

Ethane,  1,2-#bromo-. 

Ethylene  JUjiuniMla. 

Acrolein. 

2-Propenal. 

Allyl  ditoridc 

EilMHM.  1,2-4lldiloro-. 

Ettiytana  diehlorldaL 

I  .c-uicniorQavianaL 


1 

Ethyl 


Actylorvtnla. 


Efl 

AHyli 
2-Propen-1-al. 
PropaiQ^  ModnclL 
2-Piapyn-l.9L 

diloio-. 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


07302    ChlorofTWthyl  irwthyl  cChor. 


CASRN 

107493 

Diphoaphoric  add.  tolraathyt  ester. 

Tetraethyl  pyrophoaphata. 

107926 

108054 

Vinyl  acetate. 

108101 

Methyl  isobutyllialona. 

m  MMPU  iyV-£-pV  lUN  AX  IV* 

108247 

Acetic  anhydride. 

106316 

Maleic  anhydride. 

108383 

m-Benzene,  dinwtiyl. 

fivXylena. 

10B394 

nvCresoL 

rrvOesyNc  acid. 

- 

108463 

RaaoidnoL 
1.3-Oenzenediol. 

108601 

Dichloroisopropyl 

ivwr. 

Propane,  2.2'-oxyW8[2-chloro-. 

108883 

Barzane,  rnethyl-. 
Toluene. 

108907 

f*Viii,,-,ii-,,-^n« 

106941 

CyCaonoxsnono. 

108952 

Benzene,  hydrox)^. 

rTwnoi. 

108985 

109068 

109739 
109773 

109B97 
109999 

110009 

110187 
110178 
110190 
110758 

110805 

110827 

110661 
111444 


111546 


111911 


115026 


115297 


115322 
116063 


117806 
117817 


117840 


PyridiM,  2*iTWthyr. 

2-Picoline. 

Butylanvne. 


Propanedhiitrile. 

Diethylamine. 

Furan,  tetrahydro*. 

Tetrahydrofuran. 

Furan. 

Furfuran. 

^RVi^^^p  ^H^R#* 

Fumaric  add. 
iao4ulyl  acetala. 
Ethane,  2-chloioa(hOK)^. 
2-Chloroethyl  vinfl  eVwr. 
Ethanol,  2-ethoxy>. 
Ethylene  sh"^  fNoraattiyl  ether. 
Benzene,  hexahydro-. 
Cydohexane. 


Bis  (2m 
Dichloroethyl  elhtr. 
Ethane,  1,1'-OMytia(2<Moro-. 
Caibamodithioic  tdd.  1,2-atMnadlylbts, 

salts  &  estara. 
EthylenebisdithioaaitMfiilc  add,  saKs  A 


Bis(2-chloroa(hoj^)  nweiane. 

Dichlorofnettioxy  eChan^ 

Ethane.   1.1'-Imaihylanebl3(0Ky)}bis(2- 

chlorcy. 
Azaserine. 

L-Serlne.  dtazoaoetata  (ester). 
Endosultan. 
6,9-Methano.2,43-baraodtoKaMepin, 

6,7,8,9.10,10-taKachlorb- 

1,5,5a,6,9.9a-  kaMhydro-.  3-ORida. 
Dicotal. 
Akjicafb. 
Propanal,   2-rna»yl-g-(niamyllhioK   0- 

[(methylanvnoycaitoonylJuMlnie. 
Ochtone.         ^^ 
Bto  (2-aChylfieKylyjMtialata. 
DMhj^haMyl  pM^atata^ 

aViyRMB^^jaa^ar. 
Oi-noclyl  pMhalatai 
1,2-BenzenedicartiMiyfc   add,    dnctyl 
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Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


118741 
119904 

119937 


120127 
120581 

120821 
120832 

121142 

121211 
121299 
121448 
121755 
122098 


122394 
122667 

123331 

123626 
123637 

123739 

123864 
123911 

123922 
124049 
124403 

124414 
124481 
126727 


126967 


127184 


127622 
129000 

130154 

131113 


131748 

131895 

133062 
134327 

137266 

140885 

141786 

142289 
142712 
142847 


Hazardous  substance 


Benzene,  hexachloro-. 

Hexachlorobenzene. 

[1,l'-Biphenyl]- 

4,4'dian)ine,3,3'dimethoxy-. 
3,3'-Oimethoxybenzidine. 
[  1 ,1  'Biphenyl]-4,4-MJiamine,3,3'- 

dintethyl-. 
3,3'-Oimethytbenzidine. 
Anthracene. 
Isosafrole. 

1.3-Benzodioxole,  5-)1-propenyl)-. 
1 ,2,4-Trichloroi3enzene. 
Phenol,  2,4-dichloro-. 
2,4-Oichlorophenol. 
Benzene,  lMTiethy1-2,4-dinitro-. 
2,4-Onitrotoliiene. 
Pyrethrins. 
Pyrethrins.  ■ 
Triethytamine. 
Malathion. 

alpha^lpha-Dimethylphenethylamine. 
Banzeneethanamine,      aJphiMlpha-di- 

methyl-. 
Diphpnylamine. 
Hydrazine,  1.2-diphenyl-. 
1 ,2-Oiphenylhydrazine. 
Maleic  hydrazide. 
3.6-Pyrida2inedione,  1,2Mlihydro-. 
Propionic  anhydride. 
Paraldehyde. 

1,3,5-Tri0)(ane,  2,4,6-trimethyl-. 
Crotonaldehyde. 
2-Butenal. 
Butyl  acetate. 
1 ,4-Oiethylenedioxide. 
1,4-Oioxana. 
iao-Amyl  acetate. 
Ad^>icadd. 
Dimethylamine. 
Methartamine.  N-methyl-. 
Sodium  melhylate. 
Chlorodkromomettiane. 
Tn8(2.3-dlxomopropyO  phosphate. 
I-Propand.    2,3-dJbromo-,    phosphate 

(3:1). 
Methacrylonitrile. 
2-Prapenenitiile,  2-methyl-. 
2-Chlon>-1,34iutadiene. 
Ethane,  tatrachloro-. 
PerchioiueUiylene. 
Tetrachkxoethane. 
Telrachloroethylene. 
Zbic  phenolsuKonate. 
Pyrsne. 

1.4-Naphthalenedione. 
1,4-Naphlhoquinone. 
Dimethyl  phthalate. 
1.2-Benzenedlcafboxylic  add,  dimethyl 


salt 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


143339 
143500 

145733 

148823 

151508 

151564 

152169 

156605 

189559 

191242 
193395 

205992 
206440 

207089 
208968 
218019 

225514 
297972 

298000 
298022 
298044 


300765 
301042 

302012 
303344 


Ammonium  picrate. 

Phenol,  2.4,6-trinilro-,  ammonium 

Phenol,  2-cyclohexyM,6KSnitro-. 

2.CyclohexyM,6-dinitrophenol. 

Captan. 

alpha-Naphthylamina. 

1-Naphlhalenamine. 

Thioperoxydfcaitwnic  diamide 

(IH2N)C(S)]2S2,  tetramethyl-. 
Thiram. 
Ethyl  aciylala. 

2-Propanoic  add,  attiyl  ester. 
Acetic  add.  ethyl  ester. 
Ettiyl  acetate. 
1 ,3-Dlchloropropene. 
Cupric  acalata. 
Dipropylamlne. 
I-Propanamine,  N-propyl-. 


305033 
309002 

311455 


315184 
319846 
319857 
319866 
329715 
330541 
333415 
353504 


Hazardous  substance 


Sodium  cyanide. 
Sodium  cyanide  Na(CN). 
Kepone. 
1,3.4-Metheno-2H- 

cyclobutal[cd]pentaten-2K>ne, 

1,1a.3,3a,4,5,5,5a,5b,6- 

decachloroctahydro-. 
Endothall. 
7-Oxabicydo[2.2.1  ]heptane-2,3- 

dicartxixylic  acid. 
L-Phenylalanine,     4-tbis(2-chloroethyl) 

aminol]. 
Melphalan. 
Potassium  cyanide. 
Potassium  cyanide  K(CN). 
Aziridine. 
Ethylenimine. 

Diphosphoramide,  octamethyl-. 
Octamethylpyrophpsphoramide. 
Ethene,  1.2-dichioro-  (E). 
1 ,2-Dichk)roethylene. 
Benzo  [rstlpentaphene. 
Dibenz[a,i]pyrane. 
Benzo[ghi]perylene. 
lndeno(1 ,2,3-cd)pyrene. 
1 . 1 0-(1 ,2-Phenylene)pyrene. 
Benzo[b]fluoranthene. 
Benzo[i,k]fluorBne. 
Fkiorarihene. 
Benzo(k)fluoranthene.  . 
Acenaphthylene. 
Chrysene. 

1 ,2-Benzphenanthrene. 
BenzCclacndina. 
0,OOiethyl  O-pyrazinyl  phosphoro- 

thioate. 
Phoaphorothioic  add,   0,0-diethyl  O- 

pyrazinyl  ester. 
Methyl  parathioa 
Phoaphorothioic  add,  O.O-dimethyl  O- 

(4-nitfophenyO  ester. 
Phorate. 
PhosphorodNhioic  add.  0,0-diethyl  S- 

(ethylthio),  methyl  ester. 
Disulfoton. 
Phoaphorodithioiu  add,  0.0-diethyl  S- 

[2-(ethylthio)elhyl]aster. 
Naled. 

Aoebc  add,  lead(24-)  salL 
Lead  acetate. 


Appendix  A— Sequential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


Laaiocarpine. 

2-Butenoic  add,  2-methyl-,  7[[2,3-di- 
hydroxy-2-(1  -methoxyethyO-3- 
methyi-1-oxobutoxy]methyt]- 
2,3,5,7a-telFa- 

hydro-1H-pyrtolizin-l-yl  ester,  [1S- 
[  1  alpha(Z).7(2S*  ,3R*),7aalpha]  ]-. 

Bwuanebutanoic       acid,       4^[bi8(2- 
chloroethyOamino]-. 

Chlorambudl. 

Aldrin. 

1 ,4,5,8-Dimethanonaphthalene, 
1 ,2,3.4.10,10-10-hexachloro-l , 
4,4a,5,8,8a-haxahydroH1alpha,4 
alpha.4abeta,5alpha.8alpha,8abeta)-. 

Dielhyl-p.nitrophenyl  phoaphate. 

Phoaphonc  add,  dieMyl  4-nitrophenyl 


Mexacaibate. 

alpha-BHC. 

beta-BHC. 

dolts — BHC. 

2,5'Oinflrophonol. 

Diuron. 

Dnzinon. 

Cartxxi  oxyfhxxide. 


CASRN 

Hazardous  substance 

Cartxxiic  difluonde. 

357573 

Brucine. 

460195 

Cyanogen. 

Ethanedinitrile. 

465736 

Isodrm. 

1 .4,5.8-Dimethanonaphthalene, 

1.2.3,4,10,10-hexachlofo- 

l,4,4a,5A8a.he)tahydro        (lalpha. 

4alpha,4abeta.5beta,8beta.8Mbeta)-. 

492808 

Auramina. 

(N.N-d«»elhyl(N.N-0,methy|.)-. 

494031 

Chlomaphazine. 

Naphthalenamine,  N.N'-bis(2-chloro- 

ethyl)-. 

496720 

Benzenediamine,  ar-methyl-. 

Toluenediamine. 

504245 

4-Aminopyridine. 

504609 

l-MethytNJtadiene. 

1,3-Pemadtone. 

506616 

Argentated-),                   bi8(cyano-Ch 

.potassium. 

Potassium  silver  cyanide. 

506649 

SUvsr  cyanida. 

Silver  cyanide  AglCN). 

506683 

Cyanogen  bromide. 

Cyanogen  bromide  (CN)Br. 

506774 

Cyanogen  chloride. 

Cyanogen  chloride  (CN)a. 

506676 

Ammonium  carbonate. 

506967 

509148 

Methane,  tefranitro-. 

TetraniUonwtliane. 

510156 

Benzeneaoelicacid,4-chlon>'alpha- 

(4-chlorophenyl)-alphe-hy«>wy., 

ethyl  eater. 

Chlorobenzflate. 

513495 

aec-Butylamlne. 

528290 

o-Oinitrobenzene. 

534521 

Phenol,  2-ntelhyl  4,6.dinitro-. 

4,6-Oinitro-o<raaol  and  aalts 

540738 

Hydrazine,  1,2K>melhyl-. 

540685 

ten-Butyl  acetate. 

541093 

Uranyl  acetate. 

541537 

OHhicbiuret 

C(H2N)C(S)]2NH. 

541731 

Benzene,  1,3-dtehloro-. 

1,3-DichlOR)benzane. 

542621 

Barium  cyanide. 

542756 

1-Propena,  1,3MfchlofO-. 

542767 

PropanenHrile,  3-chloro-. 

542881 

Dichloromelhyl  ether. 

Methane,  oxybis(chloro)-. 

543908 

CadmMTi  acetate. 

544183 

Cobaltoua  formate. 

544923 

Copper  cyanide  CuCN. 

Copper  cyanida. 

554847 

m-Nitrophenol 

557197 

Nickel  cyanida  Ni(CN)2. 

557211 

Zinc  cyanida. 

Zmc  cywMe  Zn(CN)2. 

557346 

?inc  acetate. 

557415 

Zinc  formate. 

563122 

Ethion. 

563686 

Acetic  add.  Ihalliumd  +)  aatt. 

Thalium(D  acetate. 

573568 

2.&4>nitrophand. 

1 

Toluene  disocyanate. 
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Appemmx  A— Secxjential  CAS  Registry 
Number  List  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


■utwtsnM 


501062 

592018 

502041 
502858 

582870 
594423 

506312 

806202 

606731 

606835 

600106 
010300 

615532 


616238 

621647 

624838 

625161 
626380 
628637 
628864 

630104 
630206 

631818 
636216 

640107 

684035 

602422 

696286 

757584 

759738 

764410 

765344 

815827 
823405 

024163 

030552 

033755 
033788 
050088 

1024573 
1031078 
1066304 
1006337 
1072351 
1111780 
1116647 

1120714 

1185575 
1104668 
1300716 


AcctamWc,  N-tHUlnoihiaHonwthyl)-. 

l-Acsiyt^-IMourM. 

CMiduRi  cytrtds^ 

Calcium  cyanida  Ca(CN)2. 

Marcuric  maidai 

Marcuric  tNocyanat» 


cnoncWi  mcnionr. 


2-Propinon9, 1-bfomo-. 
HEXACHLOROCVCLOHEXANE 


(an 


D<nMn>,  pcntflcNof^^. 


3,4  J  TiichtownitwnoL 

3,4-Oinilrotolusn8b 

CtftMvnic   flCidL   nMhylnHrosc^,   ithyl 


ii-p2,3  DicMoropropinol 
DMv^fopytnilroMniiMi. 
l-PrapSMnilM^  N  iflfcoto  N  propyl  * 


tift-Anvyl 

Arnyl 

FuMnic  add,  iMrewy<2-t-)aalL 

Maicuiy  nwivnalai 

Saianouiaa. 

Ethana.  1.1.l.2-tetracNor»% 

1.1.1.2-Ti 

AlWRVfliUM  I 

BtraraniiM^  £4Mlhy^,  hydrochlorids. 
o-Toluidkw  hydMcMoridii 


ai  aiiaiiiiii  >i  ^■taii*iMMM 


Artonout  dtoNortdi*  phsnyi-. 


TtraphoMwrtc  acid,  hHMthyl 

Ufaa.Ma8i»tNi*iuau-. 
1  (4-0ichtoit>4^ulanaL 
2-eu(ana,  1.4  dHWoro-. 
QtycidyMMtydak 


ar-ntattiyV, 


u  fcniiiiBiiiiT  -  *-    ^  ' — '  — 

iM-mu  uaouHHMijimrana. 
I-Butanamina.  NHxilyl  N  nikoH^. 
N-Nlkoaopyi«oMnaL 
ryfTownns^  i-fnrosv-. 

,  j,^  I  ncraorapnsnoi. 
■Iphft-Endowllvt 
Hcptachtor  •poMida 
EndotuNsn  tiAils. 
Chromic  lOiliis. 
Anwnoniufn  bicvbomM. 


Anwnoniuni  ( 

Elhanol.  2.r-<nilreaaimina|W»^ 


1.3-Prepana 
Fafrtc  anmioniufii 
DIoNabani. 
XylanoL 


,2>dtari8a 


Appenooc  a— Sequekral  CAS  Registry 
Number  Ust  of  CS^CLA  Hazardous 
Substances— Continued 


CASRN 

Hazardous  substance 

1303282 

Arsenic  oxida  Ai20S. 

Araanic  partoahla. 

1303328 

Arsenic  diaulfida. 

1303330 

Artamc  WniNktob 

1300644 

AnHmcny  Itionda. 

1310583 

PolMiwni  hydmddB. 

1310732 

SodiuKn  hyiAuHklB. 

1314325 

ThalKc  oxkto. 

-maMum  oxida  TI203. 

1314621 

Vanadium  and*  V206. 

Vanadium  panlDxida. 

1314803 

rnospnorus  pwiawiniria 

Phosphorus  suMa. 

Sulfur  phospNda. 

1314847 

Zinc  phoaphidai 

Zinc  phosphida  Zn3P2.  when  present 

at  concentrHions  greatsr  than  10%. 

1314870 

LaadsuHida. 

1310728 

2.4.S-T  aminaa^ 

1319773 

CraaoKs). 

Crasytic  add. 

Ptwnol,  fHithylk 

1320189 

2.4-0  Eatar. 

1321126 

Nitrotoluana. 

1327522 

Arsenic  add. 

Aiaenic  add  H8Aa04. 

1327533 

Araanic  oidda  Aa203. 

Arsenic  feiOMido. 

1330207 

Benzene,  dimethyl. 

Xylene  (mtadH 

1332076 

Zinc  borate. 

1332214 

Asbestos. 

1333831 

1335326 

1336216 
1338363 

1338234 

1338245 
1341487 
1464535 

1563662 
1615801 

1746016 

1762954 
1863634 
1888717 

1918009 
1028387 
1928478 
1828616 
1029733 
2008480 
2032857 
2303164 


2312358 
2S4S507 
2763964 


2764729 
2921882 
2944674 
2971382 
3012655 
3164292 
3166933 


3251238 


Lead.  bis<aoaMti>0)MrahydraKyW. 
Ammonium  hy8ro)dde. 
PolycMorinalad  Biphanyla  (PC88). 
Methyl  ethyll 
2-Butanonai 


Ammonium  uatMrida. 

1 ,2:3,4-Oiepo)qrbutanai 

2.Z-Btadrana. 

Carboknn. 

Hydrazine,  I.ZKlieOiyl . 

NtN'-OMhyOiyarazna. 

2*3;73-Ts^acMorodtoenxo-P'dtoxin 

(TCOO). 
Ammorsum  Ihtocyanala. 
Ammonium  kMnoata^ 
Hexachioroprcpene. 
1-Propene,  1,12.3 A3-heKachioro-. 
Dicamba.       i 
2.4^  Eater. 
2,4,5-1  ealsnC 
2,4-0  Ester. 
Z4-DEslsr. 
&4>Tan*)ea. 
InKUOtOQvnvnur. 
Carbwnottiioia  add,  biB(1-methylethyl)-, 

S-<2,3-dlchloio-2-prQpenyq  ester. 
Dialiate. 


Appendix  A— Sequential  CAS  Registry 
Number  Ust  of  CERCLA  Hazardous 
Substances— Continued 


Z4>T( 

MuadmoL 

3(2H)  Isarazotena,  5-<awlnomethyl)-. 


nquat 

ChlorpyrifOa. 

Ferric  ammortum  ( 

2,4-0  Ester. 

Ammonium  dfrate,  dtoasic. 

Ammonium  teirala. 

Denzer<emin%  4-chloro-a4wethyt-, 

til  111, Ill  -  ■..-  - 

nyarocmonae. 

4-Chloro-o-toUdine,hydR>chlorida. 

Cupricnilrat» 


CASRN 


Hszaidous  substance 


3288582 


3486359 
3689245 

3813147 
4170303 

4549400 

5344821 

5893663 
5972736 
6009707 
6369966 
6369977 
6533739 

7005723 
7421934 
7428480 
7439921 
7439976 
7440020 
7440224 
7440235 
7440280 
7440360 
7440382 
7440417 

7440439 
7440473 
7440508 
7440666 
7446064 

7446142 
7446186 

7446277 

7447394 
7488564 

7558794 
7601549 
7631892 
7631905 
7632000 
7645252 
7646857 
7647010 

7647189 
7664382 
7664393 

7864417 
7664930 
7681494 
7681529 
7697372 
7699458 
7705060 
7718540 
7710122 
7720787 
7722647 
7723140 
7733020 
7738045 
7758294 
7758943 
7758954 


0,0-Dielhyl  S-methyl  dHhiophosphate. 
Phosphorodtthioic  add.  CO^liethyl 

S-mettiyl  ester. 
Zinc  carbonala. 
TalraaViyMNhiopyroyhosphate. 
Thiodiphoaphoric  add,  tetraethyl  ester. 
2,4,5-T  amines. 
Crolonaldehyda. 
2-Butenal. 

N-Nitrosomethy1vin)iamine. 
Vinylamina,  N  insaifl  N  nKroso-. 
Thiourea,  (2-chiorodhon)^. 
1 -(o-Chlorophenyl)ttiiourea. 
Cupric  ooMa. 
Ammonium  oxalatai 
Ammonium  cwalalai 
2,4,5-T  amines. 
2,4.5-T  amines. 

Carbonic  add.  dNhMum(1 -f)  aaR. 
ThalKunHO  carbonals. 
4<^iKjropnenyv  pnan]^  emer. 
Endrin  aMshyde. 
Lead  stearate. 


Mercury. 

NidMl 

Silver. 

SodMn. 

ThalKum. 

Antimony. 

Beryllium. 

Beryllium  dust 

Cadmium. 

Chromium. 

Copper. 

Zinc. 

Selenium  dkndda. 

Selenium  oxide. 

LeadsuHMai 

Sulfuric  add.  dMwaum(1 -f)  aaR. 

TTiaBumil)) 


Phosphoric  add,  lsad(2-»-)  salt  (2:3). 

Cupric  chloride.     | 
Selenium  SwMa.   I 

Sodium  phoaphsSai  dOsaiRX 
Sodium  phoaphi^  Mbaiic. 
Sodium  araanala. 
Sodium  biBi4ffl8. 
Sodkjnt  nllnls. 


Zinc  chlortds. 

■ '  -»  -  --*  -* -  — ■-*  I 
nyarocnKjnc  acio. 

nyaroQtn  uimiuiu 

Antimony  psntMModdSL 


Hydroftuohc  acid, 
riyarogsn  nuonow. 


Sodhim  fluofida. 
Sodkim  hypochlorilsw 
Nitric  flcid. 
^mc  Dronwis. 
r9fnc  cnnnos. 


Ptwsphonis  trtchlorida. 

Farrout  wtftta. 


Phoiphofui. 

Zinctulfata 

Chromic  aoidi 

Sodium  phoiphiMk  MbMlfe 

Fsrrous  chlorida* 


Federal  Raygter  /  Vol  54.  No.  155  /  Monday.  August  14.  1969  /  Rules  and  Regulationa         3Un 


Appendix  A— Sequential  CAS  Registry 
Number  Ust  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


7758987 
7761888 
7773060 
7775113 
7778394 

7778441 
7778509 
7778543 
7779864 
7779886 
7782414 
7782492 
7782505 
7782630 
7782823 
7782867 
7783008 
7783064 

7783359 
7783462 
7783495 
7783508 
7783564 
7784341 
7784409 
7784410 
7784465 
7785844 
7786347 
7788814 
7787475 
7787497 
7787555 
7786989 
7789006 
7789062 
7789095 
7789426 
7789437 
7789619 
7790945 
7791120 

7803512 
7803556 

8001352 

8001580 
8003196 

8003347 
8014957 
10022705 
10025873 
10025019 
10028116 
10028225 
10031501 

10038324 
10043013 
10045883 
10045940 
10049055 
10099748 
10101538 
10101630 
10101890 
10102064 
10102188 
10102439 

10102440 


Hazardous  substance 


Cupric  sulfate. 

Silvsr  nitrate. 

Ammonium  suMamate. 

Sodium  ctvomate. 

Arsenic  acid. 

Arsenic  add  H3As04. 

Calcium  arsonete. 

Potassium  bichromate. 

Calcium  hypochlorite. 

Zinc  hydrcsulfite. 

Zinc  nitrate. 

Fluorine. 

Selenium. 

Chlorine. 

Ferrous  sulfate. 

Sodium  selenite. 

Mercurous  nitrate. 

Selanious  acid. 

Hydrogen  sulflda 

Hydrogen  sulfide  H2S. 

Misrcuric  sulfate. 

Lead  fluoride. 

Zinc  fluoride. 

Fenic  fluoride. 

Antimony  trifluoride. 

Arsenic  trichloride. 

Lead  arsenate. 

Potassium  arsenate. 

Sodium  arsenite. 

Sodium  phosphate,  tribasic. 

Mevinphos. 

Nickel  sulfate. 

Befyllium  chloride. 

Ber>  Mum  fluoride. 

Beryllium  nitrate. 

Ammonium  ctvomate. 

Potassium  chromate. 

Strontium  chromate. 

Ammonium  btchromate. 

Cadmium  bromida. 

Cobattous  bromide. 

Antimony  tribromide. 

Chlorosulf  onic  add. 

Thallium  chloride  TO. 

Thailium(l)  chloride. 

Phosphine. 

Ammonium  vanadate. 

Vanadic  add,  ammonium  salt 

Camphene,  octachkxo- 

Toxapherw. 

Creosote. 

Dichloropropane— Oichioropropene 

(mixture). 
Pyretfwins. 
Sulfuric  acid. 
Sodium  hypochlortta. . 
Phosphonis  oxycMoride. 
Antimony  trichloride. 
Zirconium  tetrachloride. 
Feme  sulfate. 

Sulfuric  add.  dithallium(1  +)  satt. 
Th8nium(l)  sulfate. 
Sodium  pho^)hata,  dibasia 
Akimtnum  sulfate. 
Ferrous  ammonium  sulfate. 
Mercuric  nitrate. 
Chromoua  chloride. 


Chromic  sulfate. 

Lead  iodide. 

Sodium  phosphate,  iribasia 

Uranyl  nitrate. 

Sodium  selenite. 

Nitric  oxide. 

Nitrogen  oxide  NO. 

Nitrogen  dtoxide. 

Nitrogen  oxide  N02. 


Appendix  A— Sequential  CAS  Registry 
Number  Ust  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 


10102451 

10102484 
10106642 
10124502 
10124568 
10140655 
10192300 
10196040 
10361894 
10380297 
10415755 
10421484 
10544726 

10588019 
11096625 


11097691 


11104282 


11115745 
11141165 


12002038 
12030520 

12054487 
12125018 
12125020 
12135761 
12672296 


12874112 


12771063 
13463393 

13560991 
13597994 
13746899 
13785190 

13814965 
13828630 
13052646 
14017415 
14216752 
14256462 
14307358 
14307438 
14839975 
14630986 
14644612 
15699180 
15730807 
15050660 
16721805 
16752775 


16871710 
18010100 
16023058 
18883664 


Hazardous  substance 


Nitric  add,  IhaMjmd +)  aaH. 
Thaaijm(l)  nifeala. 


Cadmium  cfiloride. 
Potaasium  araarAa. 
Sodium  phosphate,  tribasic. 
Sodkjm  phosphate,  dbasic. 
Ammonium  biaulfita. 
Ammonium  sulfite. 
Sodium  phosphate,  tribasic. 
Cupric  sulfate,  ammonialed. 
Mercurous  nitrata. 
f^erric  nitrate. 
Nitrogen  dioxida 
Nitrogen  oxide  N02. 
Sodium  bichromate. 
Aroclor1260. 
Polychlorinated  Biphenyla 

(PCBs). 
Aroclor1254. 
Polychlorinated  Biphenyla 

(PCBs). 
Aroclor  1221. 
Polychlorinated  Biphariyis 

(PCBs). 
Chromic  add. 
Anxtor  1232. 
Polychlorinated  Biphenyls 

(PCBs). 
djpiK  acetoarsenite. 
Selenious  add.  dRhallium(l  +}  saR. 
Thallium  selenite. 
Mcitel  hydroxide. 
Ammonium  fluoride. 
Ammonium  chlorida.   ' 
Ammonium  sulfide. 
Aroclor  1248. 
Polychlorinated  Biphenyla 

(PCBs). 
Aroclor  1016. 
Polychlorinated  Biphenyla 

(PCBs). 
Sulfur  monochlorida. 
Nickel  caibonyl. 
Nickel  carbonyl  Ni(C0)4.  (T-4>-. 
2.4.5-T  salts. 
Berylium  nitrate. 
Zkconium  nitrate. 
Cak^tum  chromate. 
Chromic  add  H2O04.  calcium  aaH 
Lead  fluoborate. 
AmmoTMum  fluobcrata. 
aec-Butylamine. 
CobaKous  sulfamate. 
Nnkel  nitrate. 
Ammonkjm  oxalate. 
Lithium  chromate. 
Amnwnium  tartrate. 
Zinc  ammonium  cMorida. 
Zinc  ammonium  chtorida. 
Zirconium  aulfate. 
Nickel  ammonium  sulfate. 
LeadeuHata. 
2.3,4-TrichiorophenoL 
Sodium  hydroKtIfide. 
Ethanlmidothioic  add,  N-[[(iMaiyi- 

amino)caibonylJ  oxy]-,  mattiyl 


Zkic  siKcofluoridaL 
Ammonium  sHicofluoride. 
Zirconium  potassium  fknrida. 
0<lilucose.      2-daoxy-2-[C(ma8iyMtR>- 

soamino)-carbanyl]amino]-. 
Ghjcopyranosa.  2-deoxy-2-0-mathyl4- 

wtroeoureido)-. 
Streptozotodn. 


Appendoc  a— Sequential  CAS  ReoiSTRv 
Number  Ust  of  CERCLA  Hazardous 
Substances— Continued 


CASRN 

HnRtawauManc 

20816120 

Osmium  aaida0a04(r-4)-. 

Osmium  tatroxida. 

20830813 

Daunomydn. 

5,12•M■^lht«oarwdh)ne,     8-aeelyl-10- 

[3-amino-2.3,6-trideoxy  alpha 

L-lyxo-hexopyranoayl)oxyl-7,8.0.10- 

tetrahydr&«A1 1-trihydroi9-1- 

mal«Rqf-4^s.da^. 

20659738 

Akanmom  phoapHda. 

23950585 

Benzamide,             3,5Kfchtao*<1.1- 

dimethyl-2.propynyl)-. 

25154545 

Ptonamaa. 

25154558 

Nitrophend  (mixed). 

25155300 

Sodium  dodecylbefTzenesulfonate. 

25167822 

TitcMorophenoL 

25168154 

2,4.5-T  eatara. 

25168267 

2,4-0  Ester. 

25321146 

DMaotokieneL 

25321226 

25376458 

Benzenedwnine,  ar-maaiyl-. 

TokjenedMunine. 

25550587 

DinilPQpnonol. 

26264062 

t  Jif  JMMW  QDuBCMDARZMMfllMMWH 

26471625 

Benzene.  1.»^teocyaM8amatiyl-. 

Tohjene  dieocyanate 

26628228 

SodiuT"  azide. 

26638197 

DicNoropropane. 

26952238 

Dfchloroprapane. 

27176870 

Dodecylbenzeneaulf  onic  add. 

27323417 

Triethanoiamine  dodecybenzene  aul- 

lonete. 

27774138 

Vanadyl  sulfate. 

28300745 

30525894 

32534955 

2.4.5-TP  esters. 

33213659 

beta  -  Endoaulfan. 

36478769 

Uranyl  nitrate. 

37211056 

39196184 

Tfnofanoa 

2-Butanone,  3.3-d»nethyl-1-(melhyl- 

42504461 

oxime. 

lonate. 

52628258 

Zinc  ammonkim  chloride. 

52652592 

Lead  stearate. 

52740186 

Calcium  ananlte. 

53467111 

2/40  Ester. 

53469219 

Arodor1242. 

(PCBe) 

55488874 

Fanlc  ammonium  oniete. 

56189094 

Lead  sleerate. 

61792072 

2,4.5-T  eaters. 

3.  Section  302.6  is  amended  by 
revising  paragraph  (b)(1)  and  the 
parenthetical  phrase  at  the  end  of  the 
section  to  read  as  follows: 

S  302.6    Notification  raqiiiroinonla. 

(b)  Releaees  of  mixtures  or  solutions 
(including  hazardous  waste  streams]  of 

(1)  Hazardous  substances,  except  for 
radionuclides,  are  subject  to  die 
following  notification  requirements: 

(i)  if  the  quantity  of  all  of  the 
hazardous  con8tituent(8)  of  the  mixture 
or  solution  is  known,  notificadon  is 
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required  where  an  RQ  or  more  of  any 
hazardous  constituent  is  released;  or 
(ii)  if  the  quantity  of  one  or  more  of 
the  hazardous  constituent(s)  of  the 
mixture  or  solution  is  unknown, 
notification  is  required  where  the  total 
amount  of  the  mixture  or  solution 
released  equals  or  exceeds  the  RQ  for 
the  hazardous  constituent  with  the 
lowest  RQ. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  2050-0046  and 
2115-0137) 

PART  116— UST  OF  HAZARDOUS 
SUBSTANCES 

1.  The  authority  citation  for  Part  116 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1361. 

§11M   [AiiMndwl] 

2.  Section  116.4  is  amended  by 
removing  the  entire  entry  for 
"Ammonium  thiosulfate.  CASRN 
7783188,"  and  by  removing  the  term 
"Kelthane."  CASRN  115322.  and 
inserting  in  its  place  the  term  "Dicofol" 
in  the  list  of  hazardous  substances  in 
both  Table  lie.4A  and  Table  116.46. 

PART  117-DESIGNATION. 
REPORTABLE  QUANTITIES.  AND 
NOTIHCATION 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321  and  1361.  and 
Executive  Order  11735. 


S  117.3    [ 


II 


2.  Section  117.3  is  amended  by 
revising  Table  117.3  to  read  as  set  forth 
below.  Included  in  these  amendments  to 
Table  117.3  is  the  removal  of  the  entry 
for  "anrnionium  thiosulfate."  CASRN 
7783188.  as  well  as  the  removal  of  the 
term  "Kelthane."  CASRN  115322,  and 
the  insertion  in  its  place  of  the  term 
"Dicofol."  The  note  preceding  Table 
117.3  is  republished  without  change. 
*        •        •        *        • 

Note — ^The  first  number  under  the  column 
headed  "RQ"  is  the  reportable  quantity  in 
pounds.  The  number  in  parentheses  is  the 
metric  equivalent  in  kilograms.  For 
convenience,  the  table  contains  a  column 
headed  "Category"  which  lists  the  code  letter 
"X."  "A,"  "R"  "C."and  "D"  associated  with 
reportable  quantities  of  1.  la  100. 1000.  and 
5000  pounds,  respectively. 


lABif  117.3.— Reportable  QuANrrriES 
OF  Hazardous  Substances  Desig- 
nated Pursuant  to  Section  31 1  of 
THE  Clean  Water  Act 

[Note:  The  first  pumber  under  ttie  column  headed 
"RQ"  is  the  r8portat>to  quantity  in  pour>d8.  The 
number  in  Barsnthesea  is  the  metric  equivalent  in 
kilograms.  For  corwanlBnce,  the  table  contains  a 
column  headed  "Cateeoty"  wtiich  Nsts  the  code 
letters  "X,"  "A."  "B."  "C,"  and  "D"  associated 
iwith  reportable  quantitiM  of  1,  10.  100.  1000.  and 
SOOO  pounds,  raspectiwiy] 


Material 


Acetaldehyde „.. 

Acetic  add 

Acetic  anhydride 

Acetone  cyanohydrin... 

Acetyl  bromide 

Acetyl  chloride 

Acrolein 

Acrylonitrile 

Adipic  add 

AWrin 

Allyl  alcohol 

Allyl  chloride 

Aluminum  sulfate 


Ammonium  acetate 

Ammonium  tienzoate.. 
Ammonium 

bicarbonate. 
Ammonium 

bichromate. 
Ammonium  bifluoride.. 

Ammonium  bisulfite 

Ammonium 

carbamate. 
Ammonium  caibonate 
Ammonium  chloride.... 
Ammonium  chromate.. 
Ammonium  citrate 

dbasic. 
AmmoTMim  Ihiotiorate 

Ammonium  fluoride 

Ammonium  hydroxide. 

Ammonium  oxalate 

Ammonium 

siKcofluoride. 
Ammonium  suit amate . 

Amnx>nium  sulfide 

Ammonium  sulfite 

Ammonium  tartrate 

Amrr.onium 

ttHocyaifate. 

Amyl  acetate 

Aniline _ 

Antimony 

pentachloride. 
Antimony  potassium 

tartrate. 
Antimony  tribromide.... 
Antimony  trichloride .... 
Antimony  trifluoride .... 

Antimony  trioxide 

Arsenic  disuHide 

Arsenic  pentoxlde 

Arsenic  trichloride 

Arsenic  trioxide 

Arsenic  trlsuHide .« 

Barium  cyanide 

Benzene ...~ „. 

Benzoic  add „... 


Category 


Benzoyl  clitoride.... 

Benzyl  chloride 

Beryllium  chloride.. 
BeryWum  fluoride... 

OeryWum  nitrate 

Butyl  acetate 

Butylamine 


RQ  in  pounds 
(kilot^ams) 


1,000(454) 

5.000  (2.270) 

5.000  (2.270) 

10  (4.54) 

5.000  (2.270) 

5,000  (2,270) 

1  (0.454) 

100  (45.4) 

5.000  (2.270) 

1  (0.454) 

100  (45.4) 

1.000  (454) 

5.000  (2.270) 

100  (45.4) 

5,000  (2,270) 

5.000  (2.270) 

5,000  (2,270) 

10  (4.54) 

100  (45.4) 
5,000  (2,270) 
5,000  (2,270) 

5,000  (2.270) 

5,000  (2.270) 

10  (4.54) 

5,000  (2,270) 

5.000  (2.270) 
100  (45.4). 

1,000(454) 
5,000  (2.270) 

1.000(454) 

5.000  (2,270) 
100  (45.4) 
5,000  (2,270) 
5,000  (2.270) 
5.000  (2.270) 

5.000  (2.270) 

5.000  (2,270) 

1.000(454) 

100  (45.4) 

1,000(454) 

1,000  (454) 

1,000  (454) 

1.000  (454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

5.000  (2.270) 

5,000  (2.270) 

1,000  (454) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

5,000  (2,270) 

1.000  (454) 


Table  117.3.— Reportable  Quantities 
OF  Hazardous  Substances  Desig- 
nated Pursuant  to  Section  311  of 
THE  Clean  Water  Act— Continued 

[Notr  The  first  number  under  the  column  headed 
"RQ"  it  the  reportable  qusntity  in  pounds.  The 
numt>er  In  pararnheses  is  tke  metric  equivalent  in 
kilograms.  For  convenience  the  table  contains  a 
column  headed  "Category"  which  lists  the  code 
letters  "X,"  "A,"  "B."  "C."  and  "D"  associated 
with  reportable  quantities  ol  1, 10. 100,  1000,  and 
5000  pounds,  respectively] 


Material 


n-Butyl  phthalate 

Butyric  add 

Cadmium  acetate 

Cadmium  bromide 

Cadmium  chtoride 

Calcium  arsenate 

Cakaum  arsenite 

Cakaum  cartMe 

Calcium  chromate 

Calcium  cyanide 

Caidum 

dodecytbenzene- 

sulfonate. 
Calcium  hypochtorite .. 

Captan , 

Cart>aryl 

Cartx>furan 

CartxHi  disulfide ._ 

Cartxm  tetrachkxkje .. 

Chtordane 

Chlorine _.... 

Ctikxot>enzene 

Chloroform 

ChlorosuHonk:  add 

Ctilorpyrifos 

Chromic  acetate  ......._ 

Chromk;  add 

Chromic  sulfate 

Ovomous  chk>ride 

Cdbaltoua  bromkle 

Cobaltous  formate 

CotMltous  sulfamate.. 

Coumaphos 

Cresol 

Crotonaktohyde 

Cupric  acetate 

Cupric  acetoarsenite.. 

Cupric  chfcxfcto 

Cupric  nitrate 

Cujxk:  oxalate - 

Cujxic  sulfate „ 

Cufxk;  sulfate, 

ammoTMated. 

Cupric  tartrate 

Cyanogen  chkxide 

Cydohexane „ 

2.4-DAdd 

2,4-D  Esters 

dot 

Diazinon 

Oicamisa 

DichkJbenil 

Dichlorw 

Dichlorot)enzene 

Didttoropropans 

Dichloropropene 

tXchloroproperte- 

Dicttloropropane 

(mixlur^. 
2,2-Ochlorop(opionic 

add. 

Oiditorvos .- 

Dicofol 

DWdrin ™ 

Diettiylamine 

Dknethylamine 


Category 


RQ  In  pounds 
(kik>grams) 


10  (4.54) 
5.000  (2,270) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
10  (4.54) 
1,000  (454) 


10  (4.54) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

1  (0.454) 

10  (4.54) 

100  (45.4) 

10  (4.54) 

1.000  (454) 

1  (0.454) 

1,000  (454) 

10  (4.54) 

1.000(454) 

1.000  (454) 

1.000  (454) 

1,000  (454) 

1,000(454) 

10  (4.54) 

1,000(454) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

1.000  (454) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

1  (0.454) 

1,000  (454) 

100  (45.4) 

1  (0.454) 

100  (45.4) 

1.000(454) 

100  (45.4) 

100  (45.4) 


5.000  (2,270) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

100  (45.4) 

1,000  (454) 


Federal  Rggbter  /  Vol  54.  No.  155  /  Monday.  Aogust  14.  19S9  /  Roles  and  Regnhthw 


Table  117.3.— Reportable  Quantities 
OF  Hazardous  Substances  Desig- 
nated Pursuant  to  Section  31 1  of 
THE  Clean  Water  Act— Continued 

[Note:  The  first  number  under  the  column  headed 
"RQ"  is  the  reportable  quantity  in  pounds.  The 
number  in  parentheses  is  the  metric  equiMtont  in 
kik>grams.  For  convenience,  the  table  contains  a 
column  headed  "Category"  which  lists  the  code 
letters  •%"  "A."  "B,"  "C,"  and  "D"  associated 
with  reportable  quantities  of  1, 10, 100,  1000,  and 
5000  pounds,  respectivelyl 


Material 


Dinitrat>enzene 

(mixed). 

Dinitrophenol 

Dinitrotoluene 

Diquat 

DisuHoton 

Diuron , 

Dodecyfbenzenesui- 

fonicadd. 

Endosulfan 

Endrin 

Epichtorohydnn 

Ethion 

EttTylt)enzerfe 

Ethylenediamine 

Ethytenediamine- 

tetraacetic  add 

(EDTA). 
Ethylene  dit)romide .... 

Ethylene  dichkxkte 

Ferric  ammonium 

citrate. 
Ferric  ammonium 

oxalate. 

Ferric  chknida 

Ferric  fluoride 

Fenic  nitrate „.... 

Ferric  sulfate 

Ferrous  ammonium 

sulfate. 

Ferrous  chkxide 

Ferrous  sulfate 

FormaMehyde 

Formic  add 

Fumaiic  add 

Furfural 

Guthkxt 

Heptachtor 

Hexacttkxocydopen- 

tadiene. 

Hydrocfikxic  add 

Hydrofluoric  add 

Hydrogen  cyanide ._... 

Hydrogen  sulfide 

Isoprene 

Isopropanolamine 

dodecylbenzene- 

suHonate. 

Kepone 

Lead  acetate 

Lead  arsenate 

Lead  chkxide 

Lead  fluoborate 

Lead  fluoride....- , 


Category 


Lead  suifale.» 

LaadsuMde 

Lead  thiocyanate.. 


Llihiwn  ctvomate.. 

Maidtilon 

MaMcadd 

MaMc  anhydride .. 


Mercuric  cyanide.. 


RQ  in  pourtds 
(kikigirams) 


100  (45.4) 

10  (45.4) 
10  (4.54) 

1,000  (454) 

1  (0.454) 

100  (45.4) 

1.000  (454) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

10  (4.54) 

1,000  (454) 

5,000  (2,270) 

5,000  (2.270) 


1  (0.454) 

100  (45.4) 

1,000  (454) 

1,000  (454) 

1,000  (454) 
100  (45.4) 
1.000  (454) 
1.000  (454) 
1,000  (454) 

100  (45.4) 

1,000  (454) 

100  (45.4) 

5,000  (2,270) 

5,000  (2,270) 

5.000  (2.270) 

1  (0.454) 

1  <0.454) 

10  (4.54) 

5,000  (2.270) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1,000  (454) 


1  (0.454) 

5,000  (2,270) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

5.000  (2,270) 

100  (45.4) 

5.000  (2,270) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

100  (45.4) 

5,000  (2,270) 

5,000(2,270) 

10  (4.54) 

1(Q.454) 


Table  117.3.— Reportable  Quantities 
OF  Hazardous  Substances  Desig- 
nated Pursuant  to  Section  311  of 
the  Clean  Water  AcT-^^Continued 

[Notr  The  first  number  under  Itw  column  headed 
"RQ"  is  the  racxxtable  quantity  in  pounds.  The 
number  in  parentheses  Is  the  metric  equivalent  in 
Utograms.  For  oonvaniance,  the  table  contains  a 
column  lieaded  "Category"  which  Ksts  the  code 
letters  "X,"  "A,"  "B,"  "Cr  and  "D"  assodatad 
with  reportable  quantities  o(  1,  10. 100, 1000,  and 
5000  pounds,  respectively] 


Material 


Mercuric  nitrate 

Mercuric  sulfate 

Mercuric  thiocyanate . 

Mercurous  nitrate 

Methoxychlor 

Mettiyf  mercaptan 

Mettiyl  mettwcrytate... 

Methyl  parathion 

RnOVinpnOo 

ktaxacarbata 

Monoethylamine 

Monometttylamine 

{■ 


Naphthalene 

Naphthenic  add 

Nickel  ammonium 
sulfate. 

NkAel  chkxide 

Nickel  hydroxkje 

Nk:kel  nitrate 

Nickel  sulfate 

Nitric  add 

NitrotMnzene 

Nitrogen  dtoxkie 

Nitrophenol  (mixed).. 

Nilrolokjorw 

Paraformakjehyde .... 


Pentachkxophenol .. 


Phosgene 

PttosplKxic  add 

PlwsptKxus 

Phosphonjs 
oxychkxide. 

PtKMplKXUS 

pentasutfide. 
Phosphorus 

tridikxkje. 
Polychkxinated 

biphenyls. 
Potassium  arsenate ... 

Potassium  arse.iite 

Potassium 

bidvomate. 
Potassium  chromate .. 

Potasskim  cyankje 

Potasskjm  hydroxide.. 
Potassium 

permanganate. 

Propargits 

Propionic  add 

Propionic  anhydride... 

Propylene  oxide 

Pyrettvlns 

uuviOHne ..................... 

nesorcirx)l ~ 

Selenium  oxide 

Silver  nitrate 

Sodkjm. 

Sodkan  arsenate 

Sodkm  ananMe 

Sodhim  t>iclWDmate .... 

Sodium  l)ifluorlde 

Sodkjm  k)isulfile 

Sodhm  chi  ornate ....... 

Sodhsn  cyanide ........ 


Category 


RQ  in  pounds 
(kitogirams) 


10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

100  (45.4) 

1.000  (454) 

100  (45.4) 

10  (4.54) 

1,000(454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1,000  (454) 

1.000  (454) 

10  (4.54) 

100  (45.4) 

1,000  (454) 

1,000  (454) 

10  (4.54) 

10  (4.54) 

1,000(454) 

10  (4.54) 

5.000  (2.270) 

1  (0.454) 

1,000(454) 

100  (45.4) 

1.000  (454) 

1  (0.454) 

1  (0.454) 
1  (0.454) 
10  (4.54) 

10  (4.54) 

10  (4.54) 

1.000  (454) 

100  (45.4) 


A 

10  (4.54) 

d 

5,000  (2.270) 

D 

5,000  (2.270) 

B 

100  (45.4) 

X 

1  (0.454) 

D 

5.000  (2.270) 

D 

5.000  (2.270) 

A 

10  (4.54) 

X 

1  (0.454) 

A 

10  (4.54) 

X 

1  (0.454) 

X 

1  (0.454) 

A 

10  (4.54) 

B 

100  (45.4) 

D 

5.000  (2,270) 

A 

10  (4.54) 

A 

10  (4.54) 

Tabic  117J.— Aeportmle  QuANmiES 
OF  Hazardous  Substanoeb  OEa»- 

NATED  PURSUWNT  TO  SECTION  311  OF 

THE  OtEMN  Water  Acr—CoiHiwuod 


lead  tSatagow"  wHch  iah 
•%"  "A."  ^i?x,"  «id  nr 

jporHMs  qaanmias  et  1, 10,  WO,  UOD, 

5000  pounds,  respocliva^] 


Sodkai 


^^^^TP^y 


sulfonate. 

Sodkim  fluoride 

Sodkjm  tiydrosiMds  ~. 
Sodwm  tiydro9dde.».. 
Sodwm  hypochkxite 
Sodhjm  methylata .... 

Sodkim  nitrite 

Sodwm  ptiosphate, 

dibaskx 
Sodkim  phosphate. 


Sodum  selenite 

Strontium  chromate 

Stryctmine _ 

St^ene „ „ 

Sulfuric  add 

Sulfur  monochkxide 

2,4,5-Tacid 

2,4,5-T  amines 

2,4,5-T  esters 

2,4,5-T  salts 

TDE 

2,4.5-TP  add 

2,4,5-TP  add  esters 

Tetraethyl  load....„ 

Tetraethyl 

pyrophosphate. 

Thallium  Sulfate .~ 

Tohjene 

Toxaphene 

Trichkxfon , 

Trichkxoethylene , 

Tnchkxophenol 

Triethanolamine 

dodecyibenzene- 

sulfonate. 

TriethyiarTMne _ 

Trimettiylamine 

Uranyl  acetate 

Uranyl  nitrate 

Vanadium  pentoxkle .... 

Vanadyl  sulfate 

Vinyl  acetate 

Vinytidene  chkxide 

Xylene  (mixed) 

Xytenol 

Zinc  acetate 

Zinc  ammonium 

cnlonde. 

Zinc  borate 

Zinc  bromide 

Zinc  caitxxiate — 

Zinc  thkxkJe 

Zinc  cyanide 

Zinc  fkjonde ~.. 

Zinc  formate 

Zinc  hydrosuWite... 

Zinc  nitrate.- _. 

Zinc  phenolsulfonate .. 

Zinc  phosphMe 

Zinc  siliconuorids 

Zinc  sulfate. 

Zirconium  nitrate  -.».... 
Zirconwm  potassium 

fluoride. 


ROlRpaunds 
(klo^anis) 


1;0004454) 


1,0(X>(454) 

5,000(2,2701 

1,000  (454) 

t<I0f46.4) 

1,000(454) 

100  (45.4) 

5.000(2,270) 

5.000(2.270) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

1.000  (454) 

1,000  (454) 

1.000  (454) 

1.000  (454) 

5,000  (2,270) 

1,000(454) 

1.000  (454) 

1  (0.454) 

100  (45.4) 

too  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

1,000  (454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

1,000  (454) 


5.000  (2.270) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

1,000  (454) 

1.000  (454) 

5,000  (2.270) 

100  (45.4) 

1.000  (454) 

1,000  (454) 

1.000(454) 

I.Ote  (454) 

1.000  (454) 
1.000(454) 
1.000  (45<) 
1,000  (454) 
10  (4.54) 
1.000  (454) 
I.OeO  (454) 
1.000  (454) 
1,000(454) 

5.000  (2,270) 
100  (45.4) 

5,000  (2,270) 
1,000  (454) 

5.000  (2,270) 
1,000  (454) 
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Table  117.3.— Reportable  Quantities 
OF  Hazardous  Substances  Desiq- 
NATEO  Pursuant  to  Section  31  i  of 
THE  Clean  Water  Act— Continued 

INoMr  The  firit  fwnbar  undw  ttM  ooiunin  headed 
"RQ"  ie  tw  rapofWMe  quenWy  in  pounde.  The 

number  m  piremheeee  It  ttw  medic  equivaleni  In 
rof  oonvenie 


oonvennnee,  the  table  oonWne  ■ 
column  heeded  Xalegofy"  ivNch  Me  the  code 
lenera  "X."  "A."  "B,"  "d"  end  TT  aeeocieted 
wNh  reportable  quanlWee  o(  1. 10, 100, 1000.  and 
5000  pound!,  reepectlvely] 


(FR  Doc.  89-15746  Filed  S-11-89;  B:45  am] 
■HJJNQ  coot  ( 


Monday 
August  14,  1989 


Part  VI 


Office  of 
Management  and 

Budget 


Cumulative  Report  on  Rescissions  and 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Resciaslone  and 
Deferrals 

August  1. 1989. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  section  1014(e]  of 
the  Impoundment  Control  Act  of  1974 
(Pub.  L  93-344).  Section  l(n4(e)  provides 
for  a  monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to  the 
Congress. 

This  report  gives  the  status  as  of 
August  1. 1989  of  six  rescission 


proposals  and  14  deferrals  contained  in 
the  first  foiff  special  messages  of  FY 
1969.  These  messages  were  transmitted 
to  the  Congress  on  September  30  and 
November  29. 1988,  and  January  9  and 
April  18. 1989. 

Rescissions  (Table  A  and  Attachmeot  A) 

As  of  August  1, 1989,  there  are  no 
funds  being  withheld  related  to 
rescission  proposals. 

Deferrals  (Table  B  end  Attachment  B) 

As  of  August  1, 1989  $2,753.8  million  in 
budget  authority  was  being  deferred 
firom  obligation.  Attachment  B  shows 
the  history  and  status  of  each  deferral 
reported  during  FY  1989. 


Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals 
and  deferrals  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Registers  listed  below: 

Vol  53,  FR  p.  39879,  Wednesday. 

October  12, 1988 
Vol.  53.  FR  p.  49530.  Wednesday. 

December  7. 1988 
Vol.  54.  FR  p.  1650,  Friday,  January  13, 

19898 
Vol  54,  FR  p,  18234,  Thursday.  April  27. 

1989 
Ridufd  G.  Dannan, 
Director 

S110-01-M 
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TABLE  A 
STATUS  OF  1989  RESCISSIONS 


Amount 
(In  millions 
of  dollars^_ 


Rescissions  proposed  by  President  Reagan 143 . 1 

Accepted  by  the  Congress  as  of  August  1,  1989....  2.1 

Funding  made  available 121.0 

Funding  never  withheld 20.0 


*************************** 


TABLE  B 


STATUS  OF  1989  DEFERRALS 


Amount 
(In  millions 
of  dollars) 


Deferrals  proposed  by  the  President, 


Routine  Executive  releases  through  August  1,  1989.. 
(OMB/Agency  releases  of  $6,408.9  million  and 
cumulative  adjustments  of  $6.5  million) 


9,156.2 
-6,402.4 


Overturned  by  the  Congress, 


Currently  before  the  Congress, 


2,753.8 


Attachments 


Attachment  A  -  Status  of  Rescissions  -  Fiscal  Year  1989 


As  of  August  1,  1989   I 
Amounts  in  Thousands  of  Dollars 

Agency/Bureau/Account  | 


Amount 
Previously 
Rescission   Considered 
Nunber    by  Congress 


DEPARTMENT  OF  HOUSING  AND  URBAN  DEVILOPMENT 

Housing  Programs: 

Subsidized  housing  programs 

Conmimity  Planning  and  Development: 

Urban  development  action  grants.... 


R89-1 
R89-2 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service: 
Land  acquisition , 

National  Park  Service: 
Land  acquisition  and  State  assistance. 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs: 
Justice  assistance 


DEPARTMENT  OF  LABOR 

Employment  Standards  Adninistratioii: 
Black  lung  disability  trust  fund 


TOTAL,  RESCISSIONS. 


R89-3 


R89-4 


•89-5 


R89-6 


20.000 
51,651 


30.000 
35.000 


5.000 


1.4*5 


Amount 

Currently 

before 

Congress 


U3.D96 


Date  of    Amount 
Message   Rescinded 


1-9-89 
1-9-89 


1-9-89 
1-9-89 


1-9-89 


1-9-89 


2.053 


2,053 


^fiinjrtt  Date    Congressional 

Made       Made     Action 
Available   Available 


(See  note  below.) 

51.651   2-28-89 


30,000   2-28-89 
35.000   2-28-89 


2,947   3-16-89  P.L.  101-45 


1,U5   3-16-89 


121,043 


2 

o 


en 

CD 


o 
a 

Q. 


09 


NOTES. 


The  »20  million  proposed  for  rescission  in  Rescission  Proposal  No.  89-1  was  never  withheld  fro*  obligation. 
Therefore,  there  was  no  ne«d  to  release  the  funds. 

On  March  16,  the  entire  «5  Million  included  in  lescission  proposal  No.  R89-5  was  laade  available  for 
^il!!l!i'^*  However,  P.L.  101-45  s(i>sequently  rescinded  »2.053.000.  leaving  S2.947.000  available  of  the  funds 
proposed  for  rescission. 


P.   1 


a. 

o 

(D 

CD 


Attachment  8  •  Status  of  Deferrals  *  Fiscal  Year  1989 


As  of  August  1,  1989 
Amounts  in  Thousands  of  Dollars 

Agency/Bureau/Account 


Amount     Amount  Congres-                     Amount 

Transmitted  Transmitted          Cimulative  sionatly   Congres-  Cumjlative  Deferred 

Deferral  Original   Subsequent  Date  of   OMS/Agency  Required   sional  Adjust-    as  of 

Number   Request   Change  (♦)  Message  Releases  (-)  Releases  (-)  Action  ments  (♦)   8-1-89 


FUNDS  APPROPRIATED  TO  THE  PRESIDENT 


International  Security  Assistance 

Foreign  military  sales  credit D89-11 

Economic  support  fund 089-01 

D89-01A 

Military  assistar>ce D89-12 

International  military  education  and 

training 089-13 

Agency  for  International  Development 
International  disaster  assistance D89-U 

Special  Assistance  for  Central  America 
Promotion  of  stability  and  security  in 
Central  America 089-2 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Expenses,  t>rush  disposal D89-3 

Cooperative  twrk D89-4 

D89-4A 


DEPARTMENT  OF  DEFENSE  •  CIVIL 


Wildlife  Conservation,  Military  Reservations 

Wildlife  conservation.  Defense D89-5 

089- 5A 

DEPARTMENT  OF  ENERGY  I 


Power  Marketing  Administration 
SouthMCstern  Power  Adninistration, 
Operation  and  maintenance 


D89-6 
D89-6A 


4,122,750 
592,760 

457.000 

2,054 

000 

11-29-88 
09-30-88 
11-29-88 
11-29-88 

3,467,750 

1,999,313 
326,950 

37,400 

11-29-88 

37,400 

18,125 

11-29-88 

15.164 

1,000 

09-30-88 

1,000 

144.649 

09-30-88 

751 

335,263 

09-30-88 

172,737  04-18-89 

508,000 

1,212 


09-30-88 
227  04-18-89 


2,800 


09-30-88 
5,600  04-18-89 


P.   1 


S6 


471 


«55,O0O 

647,918 
130,050 

.  0 
2.961 


143,898 
0 


1.383 


8.400 


9 


< 

o 


f 


o 

g. 

B 


z 

o 

S 


Attachment  B  -  Status  of  Deferrals  -  Fiscal  Year  1989 


M 
tCk 


As  of  August  1,  1989 
Amounts  in  Thousands  of  Dollars 

Agency/Bureau/Account 


Amount     Amount  Congres* 

Transmitted  Transmitted         Cumulative   sionally   Congres- 

Deferral  Original   Subsequent  Date  of   OMB/Agency   Required   sional 

Number   Request    Change  (♦)  Message  Releases  (-)  Releases  (•)  Action 


Amount 
Cumulative   Deferred 
Adjust-    as  of 
ments  (♦)   8-1-89 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Social  Security  Administration 
Limitation  on  administrative  expenses 
(construct  ion) 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
Crime  victims  fund 


DEPARTMENT  OF  STATE 

Bureau  for  Refugee  Programs 
United  States  emergency  refugee  and 
migration  assistance  fund,  executive. 


D89-7 
D89-7A 


D89-8 
D89-8A 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
Facilities  and  equipment  (Airport  and 
airway  trust  fund) 


089-9 
D89-9A 


D89-10 
D89-10A 


TOTAL,  DEFERRALS. 


[FR  Doc.  89-18963  Filed  8-11-69;  8:45  am] 
MLUNQ  CODE  3110-01-C 


6,745 


90,000 


09-30-88 
80  04-18-89 


09-30-88 
35,000  04-18-89 


26,135 


823,608 


09-30-88 
27,000  11-29-88 


09-30-88 
202,084  11-29-88 


6,659,U6      2.496,728 


P.  i 


6,824 


125,000 


52,492 


6,001  6,644 


I 

I 


< 


en 


o 

9 

Q. 

09 


1,025.692 


6,408,876 


6.472      2,753.770 


2 

o 
I.* 
►*. 
o 

(D 

CD 


Monday 
August  14,  1989 
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Department  of 
Education 

Patricia  Roberts  Harris  Fellowships 
Program;  Notice 
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DEPARTMENT  OF  EDUCATION 
rCFDA  No*.  $4.0948  and  •4.094C] 

Patricia  Roberts  Harrla  Fellowahips 
ProQiani 

AQINCY:  Department  of  Education. 

action:  Combined  notice  inviting 
applications  under  the  Patricia  Roberts 
Harris  Fellowships  Program.  New  Grant 
Awards  for  Graduate  and  Professional 
Study  Fellowships  and  Public  Service 
Education  Fellowships  for  Fiscal  Year 
1900. 


PURPOSI  OP  PftOORAM:  Applications  are 
invited  for  new  grant  awards  under  the 
Patricia  Roberts  Harris  Fellowships 
Program  for  Fiscal  Year  1990.  This 
program  has  two  components,  the 
Graduate  and  Professional  Study 
Fellowships  and  the  Public  Service 
Education  Fellow8h^)s. 

The  Graduate  and  Professional  Study 
Fellowship  grants  are  awarded  to 
institutions  of  higher  education  to 
support  fellowships  for  graduate  and 
professional  study  to  students  who 
demonstrate  financial  need  and  are  from 
minority  groups  which  are  traditionally 

Office  of  Postseoondary  Education 


underrepresented  in  graduate  and 
professional  study  areas. 

The  Public  Service  Education 
Fellowships  grants  are  awarded  to 
institutions  of  higher  edocation  to 
support  fellowships  for  graduate  and 
professional  study  to  students  who 
demonstrate  fmancial  need  and  who 
plan  to  pursue  a  career  in  public  service. 
Public  Service  Education  Fellowships 
are  intended  to  provide  opportunities  for 
qualiHed  students,  particularly 
individuals  from  minority  groups  which 
are  traditionally  underrepresented  in  the 
graduate  area  of  study  or  profession  for 
which  a  fellowship  is  awarded. 


CFDANo. 


Program  tttto 


Applications 
available 


Deadline 
date 


DeadHnefor 

intergovom* 

mental  review 


Estimated 
range  of 
awards 


Estimated 

avg.  size  of 

awards 


Estitnwted 
number  of 


Project 

period 

(months) 


e4.oe4B. 


a4.094C.. 


Patricia  Roberts  Harris  Fel- 
lowships Program— Grad- 
uate &  Professional 
Study  Fellowship. 

Patricia  Roberts  Harris  Fel- 
lowahlps  Program— 
Public  Service  Education 
Fellowships. 


09/08/89 


10/20/69 


10/13/89 


12/15/89 


12/15/89 


02/16/90 


$6,667- 
$261,333 


$16,000- 
$112,000 


$87,809 


$47,420 


185 


70 


9-12 


9-12 


Note:  The  Department  is  not  bound  by  any  estimates  In  this  notice. 


DATES:  The  deadline  dates  for 
transmitting  applications  under  this 
notice  are  Usted  in  the  chart  above. 

EUOWLI APPUCANTS:  For  these  two 
programs,  eligible  applicants  are 
institutions  of  higher  education  as 
defined  in  section  1201(a)  of  the  Higher 
Education  Act  of  1965.  as  amended. 

APPUCABU  RCOULATIONS:  (a)  The 

Patricia  Roberts  Harris'  Program 
Regulations  at  34  CFR  Part  649,  and  (b) 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  Part  74  (Administration  of  Grants 


to  Institutions  of  Higher  Education, 
Hospitals,  and  Nonprofit  Organizations). 
Part  75  (Direct  Grant  Programs).  Part  77 
(Definitions  that  Apply  to  Department 
Regulations).  Part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities),  and  Part  85 
(Govemmentwide  Debarment  and 
Suspension  (Non-procurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 
POR  APPUCATIONS  OR  INPORMATKM 
CONTACT:  Dr.  Charles  H.  Miller.  Program 
Manager,  or  Mrs.  Barbara ).  Harvey, 
Education  Program  Specialist,  U.S. 


Department  of  Education,  Division  of 
Higher  Education  Incentive  Programs, 
400  Maryland  Avenue,  SW.,  Room  3022, 
ROB-3,  Washington,  DC  20202-5251, 
telephone  (202)  732-4395  or  (202)  732- 
4863,  respectively. 

Program  Authority:  20  U.S.C.  1134d-1134f. 

Dated:  August  8, 1989. 
James  B.  Williams, 

Acting  Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  89-18925  Filed  8-11-89:  8:45  am] 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


Index,  finding  aids  ft  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Coda  of  Fadaral  Ragutatlom 

Index,  finding  aids  ft  general  information 
Printing  schedules 

Law* 

Publfc  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Prsildentlil  Documants 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

Tha  Unltad  Stataa  Qovammant  Manual 

General  information 

Othar  Sarvlcas 

Data  base  and  madiine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-S227 
523-5215 

523-6237 
523-6237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 

523-5230 


523-5230 


523-3406 

523-3167 
523-4534 

523-5240 
523-3167 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

31645-31796 1 

31797-31932. 2 

31 933-32034 3 

32035-32332. 4 

32333-32432. 7 

32433-32628 6 

32629-32784 9 

32785-32950 10 

32951-33182. 11 

33183-33492. 14 


Federal  Register 
VoL  54.  Na  155 

Monday,  August  14.  1988 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  tha  and  of  eacti  monttt,  the  Offwe  of  the  Federal  Register 
pubHshas  teparataly  a  Uat  of  CFR  Sactiont  Affected  (LSA).  wt«ch 
Rsls  parts  and  Mctk>ns  affected  by  documants  pubWied  sinoa 
the  revision  date  of  each  title. 


3CFR 


600^ 31 794 

6003. „ 31931 

6004 _.„ 31 933 

6005 32033 

6006 32783 

EXSCUOM  OfMfK 

12685 31796 

12686 32629 


5CFR 

1620.... 


.32785 


7CFR 

29 31 797 

58. 31646 

301 32768 

910 32035.  32951 

917 32794 

945 31 796 

947 32433 

1 076 31 799 

1 1 26. 32951 

1 864 32953 


1e._.„ 32985 

51 „_ 3241 9 

911 31843 

929 31 844 

967„„ 31 645 

993 31 846 


6CFR 


210. 

•  CFR 

51 

9i_...... 


.31966 


.32434 
.31800 


10  CFR 

2 .33166 

7 31646 

26 33148 


Ch.  1 

430 

12  CFR 

33 „ 

.'.'32349 

326S3 
,32744 

.31935 

207 

..31646 

220 >„ 

.31646 

221 

..31646 

224 

226 

229 



.31646 
..32953 
..32035 

262. 



..33183 

545 32954 

574 „ 32959.  33183 

» 32820 

32653 

..» 32069 

33235 


4 

12.... 
226.. 


564 ™ 

14  CFR 

39 


...31649, 31651-31653, 
31803-31809,31935, 
32435-32437, 32796, 
33186 

71 31654,  31938,  31937, 

32439,32440,32603, 
32797-32800 

73 31655,  32800 

75 31937 

217 31610 

241 31810 

1 221 32963 


39 31683,  31604.  31847, 

32824,32826,33235, 
33237 

43 32563 

65 „.. „..  32563 

71 31698-31704,  31966, 

32452,32827 

75 „..  31705,  31967 

145. „....  32563 


15  CFR 

773 

16  CFR 

305 


.31812 


17  CFR 

140 _ 

211 

270 

274 

275. — 

279 


.32631 


32654 


31614 

.32333,  32334 
.31850.32046 

32048 

.32048,32441 
32048 


230 32226.  32993 

239 32226,  32983 

240 31650,  32229 

32226 


249.. 
260.. 


.32228 


269... 
270.- 
274... 


.32226 


.32993,33027 
32993 


16  CFR 

35 „ 

270 

271 


.32602 


37.. 


32805 

..31938,  32805 

31706 


n 
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803 33036 

19CFR 

4 33187.  33188 

1 0 „ 331 89 

177 32742, 32810 

355 -_.  33238 

20CFR 


208 32163 

21 9 31 939 

220.._ 32163 

230.._. — 32163 

260. „ 32163 

327...„ — 31968 

404....« 33238 

416.__. 31666.  33236 

21  cm 

1 33 „... 32050 

1 79.. _ 32335 

510„.„ 32632 

520 32336 

522. „ 32632 

524 32632 

556 32633 

556 32633-32634,  32963 

CK  I 32610 

1 33. 320»» 

522 31 940 

556 31 940 

1306.„ 31815.31855 

1310 31657 

1 313 31 657 

1 316 — 31 669 

22  cm 

60 31815 

61 31815 

62 31815 

63. , ,... 31815 

64 31815 

65 31815 

514. 32964 

23CFR 

650 32967 

24Cni 

200 32059.  32966 

203 32966 

204 32968 

208 32050 

213 32968 

220 32968 

221 32988 

222 32968 

226... 32868 

227 32968 

236 _  32968 

237 32968 

240 32968 

670 _.  31670 


.31858 
.33030 


Oil. 
200l>. 


205„ 


.33039 


28Cni 


602- 


.31672,31818 
31672 


.31708.32453 


28CFR 

31 32618 

523 32027 

544 32026 

28CFA 

524 32920 

525 32920 

529 32920 

1600 _ 32061 

1601.- - _ 32061 

1610„ _._ 32061 

1811 32061 

1620 32061 

1626 32061 

1691 32061 

1910 31765,31970 

2589 32635 

Pro^OMd  RuiM: 

503 32965 

1910 31858 

30cni 

934 32063 

PMpOMdRulM: 

250. 31768,  32316,  32563. 

33042 

906 32828 

917 32093 

920. 33042 

925 32094 

931 32095,  32096 

948. 32097,  32098 

31CFR 

500 32064 

32CFR 

286 ....33190 

708 31825 

33CFR 

100 31826,  32066,  32441- 

32442 

1 10. 32419 

1 17 31827 

1 46. 32971 

1 68. — 3241 9 

166. „ 32419,32443 

PrepoMd  Rutos: 

100 31859,  31860.  32453, 

32650 
162. 32661 

34CFR 

208 „ 32936 

345 32770 

755 32946 

35CFR 


133 32099 

135 32090 

36CFR 

1 1 53 32337-32342 

1 1 55 32337-32342 

1202 32067 

1 250 32067 

1254 32067 


.32455 


1208.. 


37CRI 

1 


.32637 


2 32637 

301 32810 

309 32810 

38CFR 

3 31828,31950 

21 31829,  31950-31952. 

32070 

39CFR 

111 32071 

40CHI 

52 31953,  32072.  32073, 

32637, 32971 

60 32444,  32972 

61 32444 

80 33218 

81 32078,  33219 

85 32566 

116 33426 

117 33426 

167. 32638 

180 31674,  31830-31836 

264 33376 

265 33376 

270 33376 

271 32973 

302 33418. 33426 

795 33400 

796 33148 

797 33148 

799. 33148.33400 

Proposed  RuIm: 

52 32101,  33245,  33247 

81 31860,  31971,  31972 

85 32598 

180..„ 31971,  31972,  33044 

185 31836 

18a.„ 31832-31836 

228~ _ 32351-32356 

261 31675,  32320,  32662 

302 32320, 32671 

355 32671 

704 ,.„..  31680 

799 32829 

41CFR 

101-47 32445 

42CFR 

50 32446 

484 33354 

PropoMd  RutoK 

5 32459 

43CFR 

PubNc  Lsncto  Ord#rK 

6741 3281 2 

6742 32812 

44CFR 

64 32813,  32814.  33220, 

33222 

80 31681 

83 31681 

352 31 920 

PrapoMd  RuIm: 

335 32359 

45CFR 

232. 32284 

302 32284 

303 32284 

304 32284 


306 32284 

307 32284 

1632 31954 


46CFR 
PtopoMtf  Ruli$^ 

10 

15 


.3SM5 

.33045 


47CFR 


73 31685.  31686.  31838. 

31960,32340,32639- 
32641.33227 

80 ..-.31839 

PfopoMd  Riitesc 

2 32830 

73 32361,  32362,  32672- 

32676, 33249, 332S0 
94 32362 


48CFR 

203 _ 

208 

209. 


32161 

32161 

...._ -..32161 

212 32161 

213 _. 32161 

214 32161 

215 — _ 32161,  32975 

21 6 32161 

217 _ 32161 

219 >.. „..  32161 

222 32161 

223 32161 

226 - _..  32161 

242 _ 32161 

245 32161 

252. 32161 

253 „ 32161 


273 

801 

32161 

31961 

lA 

K 

.„ 32422 

45- 

3?4?4 

51- 

52- 

205 

970 

49CFR 

190  

32424 

32424 

--.33045 

33251 

32342 

191— 

192- 

195 

210 

-  -32342 

32344,  3P641 

32342,  32344 

33227 

215 

33227 

216 

33227 

217 

„ 33227 

225 

33227 

228 

33227 

229 

33227 

231 

33227 

232 

33227 

383 

33230 

571 

31687,32345 

PropoMd  RuwK 
571 


.32830 


50CFR 

17 

20 

23 

215 


.32326 
.32975 
.33231 
.32346 
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217 3281 5 

226 32085 

227 32085.  3281 5 

61 1 32642.  3281 9 

661 31341 

663 31688 

672 3281 9 

675 31 842.  32642 

PropoMdRulM: 

17 32833 

263 32362 

267 32362 

611 31861 

620 31 861 

649 32834 

655 31 862 

672 31861 

675 31 861 

LIST  OF  PUBUC  LAWS 

Last  List  August  11, 1969 

This  is  a  continuing  Kst  of 
put)lic  bills  from  the  current 
session  of  Congress  wtuch 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 

HJ.  Rer  281  /  Pub.  L  101- 
74 

To  approve  the  designation  of 
the  Cordetl  Bank  National 
Marine  Sanctuary,  to 
disapprove  a  term  of  that 
designation,  to  prohibit  the 
exploration  for,  or  tt>e 
development  or  production  of, 
oil,  gas,  or  minerals  in  any 
area  of  that  sanctuary,  and  for 
other  purposes.  (Aug.  0.  1989; 
103  Stat  554;  1  page)  Price: 
$1.00 
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CFR  CHECKUST 


Revision  Date 
Apr.  1,  1989 
1,1989 
1. 1989 


>Jan. 
Jan. 


This  checklist  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  Is  arranged  in  ttie  order  of  CFR  titles,  prices,  and 

reviswn  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Government  Printing 

OffKe. 

New  units  issued  during  the  week  are  announced  on  the  back  cover  of 

the  daily  Federal  Register  as  they  become  available. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut>scription  to  all  revised  volumes  is  $620.00 

domestK,  $155.00  additional  for  foreign  mailing. 

Order  from  Superintendent  of  Documents,  Government  Printing  Office, 

Washington,  DC  20402.  Charge  orders  (VISA,  MastarCard,  or  GPO 

Deposit  Account)  may  be  telephoned  to  the  GPO  order  desk  at  (202) 

783-32M  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  Monday— Fnday 

(•except  holMays). 

Title  Price 

*1,2(2R«s«rv«0  $10.00 

3  (1988  Conipiation  and  Paris  100  and  101)  .  21.00 

4  15.00 

5  Parts: 

•1-499 15.00 

•700-1 199 17.00 

1200-fed,  6  (6  Raswvod) 13.00 

7  Parts: 

0-26 15.00 

27-45 12.00 

46-51 17.00 

52 „ 23.00 

53-209 „ 18.00 

210-299 22.00 

300-399 12.00 

*400-699 19.00 

700-899 22.00 

90O-999 „ 26.00          Jon.  1,  1988 

1000-1059 16  00          Jan.  1,  1989 

1060-1119 13.00          Jan.  1,  1989 

1120-1199 11.00          Jan.  1,  1989 

1200-1499 17.00         Jan.  1, 1988 

.  1500-1899 10.00          Jan.  1,  1989 

1900-1939 „. „ 11.00          Jan.  1,  1989 

1940-1949 21  00          Jan.  1,  1988 

1950-1999 18.00         Jan.  1. 1988 

2300-End 9.00          Jan.  1. 1989 

>  11.00          Jon.  1,  1988 

9  Parts: 

1-1 W 20.00  Jan.  1, 1989 

•200-&d 18.00         Jon.  1,  1989 

10  Parts: 

0-50 „ 19.00  Jan. 

•51-199 _ 17.00  Jon. 

200-399 13.00  *  Jon. 

400-499 „„ „ 14.00  Jan. 

500-6id 28.00  Jon. 

11  10.00  *Jon. 


1. 1989 
1,  1989 
1,  1989 

1,  1989 
1,  1989 
1,  1989 
1,1988 
1,  1989 
1,1988 
1,  1989 
1,1989 
Jan.  1, 1988 


Jan. 
Jon. 
Jan. 

Jan. 
Jan. 
Jon. 
*Jon. 
Jon. 
Jan. 
Jan. 
Jan. 


1,1989 
1,1989 
1,1987 
1,  1989 
1,1989 
1,1988 


12  Parts: 

1-lW 12.00  Jan. 

•200-219 11.00  Jan. 

220-299 14.00  Jan. 

300-499 _ _ _ 15  00  Jan. 

500-599 _...  18.00  Joi. 

'600-€nd „ 14.00  Jan. 

13  22.00  Jan. 
14PartK 

1-59 „ 21 .00  Jan. 

60-139 19.00  Jan. 


1,1989 
1,1989 
1,  1988 
1,1989 
1,1988 
1,1989 
1,  1989 

1,  1988 
1,1988 


TItie  Priea  RevlalonDite 

140-199 10.00  Jan.  1.  1989 

200-1199 21.00  Jan.  1,  1989 

•1200-&id 12.00  Jon.  1.  198f 

15  Parts: 

0-299 12.00  Jan.  1, 19W 

300-399 90.00  J*.  1.  1908 

800-fiid 14.00  Jan.  1, 1989 

16  Parts: 

0-149 „.  12.00  Aai.  1,  T989 

150-999 14.00  Jbn.  1, 1989 

1000-&d „.  T9.00  Jbn.  1.  T989 

17  Parts: 

1-199 14.00  Apr.  1.  198S 

200-239 14.00  Apr.  1. 1988 

240-6id 21.00  Apr.  1.  1988 

18  Parts: 

1-149 15.00  Apr.  1. 1988 

150-279 12.00  Apr.  1, 1988 

280-399 _  13.00  Apr.  1. 1988 

400-tnd 9.00  Apr.  1, 1988 

19  Parts: 

1-199 __  27J)0  Apr.  1, 1988 

200-End 5.50  Apr.  1. 1988 

20  Parts: 

1-399 „  12i»  Apr.  1,  T988 

400-499 23.00  Apr.  1. 1988 

500-End 25X0  Apr.  1, 1988 

21  Parts: 

1-99 12J00  Apr.  1,  1988 

100-169 _..  UjOO  Apr.  1,  1988 

170-199 16J0O  Apr.  1.  1988 

200-299 5JD0  Apr.  1, 1988 

300-499 26JD0  Apr.  1.  1988 

500-599 ™.  20JD0  Apr.  1.  1988 

600-799 7J0  Apr.  1.  1988 

800-1299 16J00  Apr.  1,  1988 

*1300-&d 6.S0  Apr.  1,  1989 

22  Parts: 

1-299 20J0O  Apr.  1,  1988 

300-&d 13J0O  Apr.  T.  1988 

23  UJOO  Apr.  1,  1988 

24  Parts: 

0-199 15X»  Apr.  1. 1988 

200-499 26J00  Apr.  1, 1988 

500-699 „  9.50  Apr.  1. 1988 

700-1699 nm  Apr.  1. 1988 

1700-End 15J0O  Apr.  1. 1988 

25  24J0O  Apr.  1. 1988 

26  Parts: 

S:  1.0-1-1.60 13j00  Apr.  1.  1988 

SS  1.61-1.169 23j00  Apr.  1,  1988 

5§  1.170-1.300 17X)0  Apr.  1,  1988 

5§  1.301-1.400 14X0  Apr.  1,  1988 

SS  1.401-1.500 24X0  Apr.  1, 1988 

SS  1.501-1.640 15X0  Apr.  1. 1988 

SS  1.641-1.850 17X0  Apr.  1.  1988 

SS  1.851-1.1000 28X0  Apr.  1.  1988 

SS  1.1001-1.1400 16X0  Apr.  1,  1988 

SS  1.1401-lnd 21.00  Apr.  1. 1988 

2-29 19.00  Apr.  1, 1988 

30-39 14.00  Apr.  1. 1988 

40-49 13.00  Apr.  1. 1988 

50-299 15.00  Apr.  1.  1988 

300-499 15«00  Apr.  1,  1988 

500-599 8,00  *  Apr.  1. 1980 

600-End 6.00  Apr.  1,  1988 

27  Parts: 

1-199 23.00  Apr.  1, 1988 

200-End 13.00  Apr.  1.  1988 

28  25.00  July  1. 1988 
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0-99 17.00 

100-499 6.50 

500-899 24.00 

900-1899 11.00 

1900-1910 29.00 

1911-1925 8.50 

1926 „ 10.00 

1927-£nd „ 24.00 

30  Parts: 

0-199 20.00 

200-699 12.00 

700-fed 18.00 

31PM1K 

0-199 13.00 

200-lnd 17.00 

32  Parts: 

1-39.  Vd.  I „ 15.00 

1-39,  Vol.  1 19.00 

1-39,  Vol.  ■ 18.00 

1-189 21.00 

190-399 27.00 

400-629 21.00 

630-699 13.00 

700-799 15.00 

800-End 16.00 


331 

1-199 27.00 

200-&id 19.00 

34  Parts: 

1-299 22.00 

300-399 12.00 

400-End 26.00 

35  9.50 

36  Parts: 

1-199 

200-End 

37 

38  Parts: 

0-17 

18-End 

39 


40  Parts: 

1-51 

52 

53-60. 

61-80 


12.00 

20.00 

13.00 

21 .00 

V 19.00 

13.00 

23.00 

27.00 

-....  28.00 

- 12.00 

81-99... 25.00 

100-149 25.00 

150-189 24.00 

190-299 24.00 

300-399 8.50 

400-424 21.00 

425-699 _ 21.00 

700-«nd 31.00 

41ChapterK 

1, 1-1 10  1-10 13.00 

1, 1-1 1 10  Appndw,  2  (2  Reswvod) 13.00 

3-6 14.00 

7 6.00 

8 4.50 

9 13.00 

10-17 9.50 

18.  Vol.  I,  Ports  1-5 13.00 

18,  Vd.  I,  Pons  6-19 „ 13.00 

18,  Vd.  m,  Ports  20n52 „ 13.00 

19-100 13.00 

1-100 .^. 10.00 

101 25.00 

102-200 12.00 

201-End „ 8.50 


Jdy  1,1988 
July  1.1988 
July  1,1988 
July  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 

•Jdy  1,1984 

•Jdy  1.1984 

•Jdy  1,1984 

Jdy  1,1988 

Jdy  1,1988 

Jdy  1,1988 

•Jdy  1,1986 

Jdy  1,1988 

Jdy  1,1988 

Jdy  1,1988 
Jdy  1.1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 
Jdy  1,1988 

^Jdy  1,1984 

«  Jdy  1,1984 

^  Jdy  1, 1984 

^  Jdy  1, 1984 

^  Jdy  1,1984 

^Jdy  1,1984 

*  Jdy  1.1984 

T  Jdy  1,1984 

^  Jdy  1,1984 

^Jdy  1,1984 

^Jdy  1,1984 

Jdy  1,1988 

Jdy  1,1988 

Jdy  1,1988 

Jdy  1,  1988 


42  Parts: 

1-60 

61-399 

400-429.... 
430-M 

431 


„ -  15.08 

5J0 

22.00 

- ». 22.06 

1-999 15.00 

1000-3999 26.00 

4000-End _ 1 1X0 

44  20.00 

45  PirtK 

1-199 17.00 

200-499 9.00 

500-1199 24.00 

1200-End „ 17.00 

46  Parts: 

1-40 14.00 

41-69 14.00 

70-89. 7.50 

90-139 12.00 

140-155 „ 12.00 

156-165 „ 13.00 

166-199 14.00 

200-499 20.00 

50O4nd 10.00 

47  Parts: 

0-19 :. 18.00 

20-39 18.00 

40-69 9.00 

70-79 18.00 

80-€nd 19.00 

48Ctiapters: 

1  (Pons  1-51) 28.00 

1  (Pons  52-99) 18.00 

2  (P<rt  201-251) 18.00 

2  (Pons  252-299) 18.00 

3-6. 20.00 

7-14.; 25.00 

15-€nd 26.00 

49Parts: 

1-99 13.00 

100-177 24.00 

178-199 20.00 

200-399 19.00 

400-999..., 24.00 

1000^1199* 18.00 

1200-End 18.00 

50  Parts: 

1-199 ;....  17.00 

200-599 13.00 

600-End 13.00 

CFR  bdax  and  Rndhgs  Aids 29.00 

Comploti  1989  OR  tm 620.00 

Microficiw  CFR  Edition  i 

Cemptolt  set  (one-tinM  moing) 125.00 

CompMo  set  (one-time  moiing) 115.00 

Subscription  (mdM  os  issued) 185.00 

Subscriptioa  (moled  os  issued) 185.00 

Subscription  (mdM  os  issued) „.......» 188.00 


Oct.  1,1988 
Oct.  1.1998 
Oct.  1, 1998 
Od.  1,1988 

Oct.  1, 1988 
Oct.  1,1988 
Oct.  1, 1988 
Od.  1, 1988 

Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 

Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1, 1988 
Od.  1,  1988 
Od.  1, 1988 
Od.  1,  1988 
Od.  1,  1988 

Od.  1.  1988 
Od.  1,  1988 
Od.  1.  1988 
Od.  1,  1988 
Od.  1,  1988 

Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1.  1988 

Od.  1, 1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 
Od.  1,  1988 

Od.  1,  1988 
Od.  1,  1988 
Od.  1.  1988 

Jon.  1,  1989 

1989 

1984 
1985 
1987 
1988 
1989 


I 
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TW* 

tadnMUOl  COplM 

iTiM»3iiai 


3.00 


R#vtslOfV  DfllQ 
1989 


fiB  flntNOMIMS  19  1Mb   VQIVM9  WW  pnMUlQfliN  dHnRQ   iM   pSTlOd  Jon.l.    ItOq   w 

Ok  J1, 19M.  Vm  OR  mIwm  inwi  jMtwy  1,  IMS,  dmiM  te  rMobwd. 

»M»  ■iiwaiiiKi  M  Ml  vttaM  wm  friiiiiil|<i<  Airtag  *•  p«W  Jon.  1,  1987  to  Dk. 
31. 1968.  Hit  cm  vdwm  iMNd  JoMMry  1, 1917.  liiouM  bt  rMoiMd. 

No  OMMOMiNlS  to  hW  VOIMM  WW  prQMHi9BiM  WnRQ  1M  pVlOd  Apr.  1,  l980  lO  MOTCn 

31. 1988.  Hw  OR  v«lMM  iMMd  *  •(  Apr.  1, 1960,  liMiid  bi  raMinad. 
*1I»  July  1,  198S  tmm  af  32  OK  Pan  1-189  cMoiM  •  not*  only  for  Pdrtt  1-39 

nCMIIVO.  rV  MO  Mi  flKf  of  iNO  DOfOMO  AO^WMiOn  ll090lQliOW  M  Forts  I~3t,  CORSUn  IM 

ikroo  OFR  voImms  (Maori  ai  af  My  1, 1984,  caaiaWRg  Ihooa  ports. 

*No  OMOaAaoMi  M  iMi  votumo  won  >ri>iul|<i<  dwtag  Iko  porfod  July  1,  1986  to  Juna 
30, 1988.  IhtCHIvaluMolnHodaiofJulyl,  1986,  ilmiM  bo  roMJaod. 

'  Iko  July  1,  1985  odWea  of  41  OR  Onpion  1-100  caMohs  a  ROM  only  for  GnpMfS  1 10 
49  hidwiv*  fof  llw  fai  toxt  of  procuramMt  f09'''oliORi  in  QHplon  1  to  49,  coiisuH  ttio  tlovM 
OK  voMMi  inuod  oo  of  Mj  1,  i9S4  €0nlQUn9  IhOM  clM^ton. 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  the  official  handbook  of  the  Federal 
Govemmient,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  cf 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Amdt  Na  SO;  Doc.  Na  7185S1 

General  Crop  Insurance  RegulsHons 

agency:  Federal  Crop  Insurance 

Corporation,  USDA. 

Acnoe  Final  rule. 

SMMIARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  adopts,  as  a 
nnal  rule,  an  interim  rule  which  was 
published  in  the  Federal  Register  on 
Thursday.  May  11. 1989.  at  54  FR  20368. 
The  interim  rule  amended  the  indemnity 
sectioo  of  the  Sunflower  Seed 
Endorsement  to  add  a  quality 
adjustment  based  on  seed  damage.  The 
intended  effect  of  this  rule  is  to  provide 
a  quality  adjustment  feature  based  on 
seed  damage  not  presently  included  in 
the  endorsement 
EFFECnVI  DATE  August  15, 1989. 
FOR  FUfTTHER  mrORUATION  CONTACr. 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Deparbnent 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202]  447-3325. 
SUFPLEMBITAIIY  INrOWMATIOIi.  This 
action  has  been  reviewed  onder  U^A 
procedures  established  by  Departmental 
Regulatioa  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  darity.  and  eSectiveness  oi 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
February  1, 1994. 

John  Marshall.  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  eSect  on  the  economy  of 
$100  millioD  at  more;  (b)  flu|or  ino^ases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 


local  governments,  or  a  geo^vphical 
region;  or  (c)  significant  adverse  ejects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U^-based  enteiprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  maiicets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  Hsted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  May  11, 1989.  FCIC 
published  an  interim  rule  in  the  Federal 
Re^ster  at  54  FR  20368,  amending  the 
Sunflower  Seed  Endorsonent  by  adding 
a  quality  adjustment  feature  based  on 
seed  damage,  not  presently  inducted  in 
the  endorsement. 

Written  comments  were  solidted  by 
FCIC  for  60  days  after  publication  of  the 
rule  in  die  Federal  Ref^r,  and  the  rale 
was  sdieduled  for  review  so  that  any 
amendments  made  necessary  by  public 
comment  could  be  puUished  in  the 
Federal  Register  as  quickly  as  possible. 

No  comments  were  received, 
therefore,  the  interim  rule  is  hereby 
adopted  as  final. 

List  of  Subjects  in  7CFR  Part  401 

Crop  Insurance.  Sunflower  seed. 

Final  Rule 

Accordin^y,  the  interim  rule 
published  in  the  Federal  Register  on 
Thursday,  May  11, 1989,  at  54  FR  20368, 
is  hereby  adopted  as  final. ; 

Autbotlty:  7  U.&C.  1508, 1518. 


Done  in  WaaUnglan,  DC,  qd  AugMt  7, 
1989. 

johnMaahaB, 

Manager,  Federal  Crop  latanmce  * 

CorpontioB. 

[FR  Doc  aO-lSQO«  FOfld  S-14-8Q:  S^t5  an] 
■HUNQ  CODE  »4ie-0S-M 


7  CFR  Part  406 

[Amdt  No.  1;  Doc  No.  C093S] 

Nursery  Crop  bisuranoe  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC]  amends  dw  Nursery 
Crop  Insurance  Regulations  (7  CFR  part 
406),  effective  for  the  1989  and 
succeeding  crop  years,  to  clarify  the 
reference  to  reinsured  companies  in  the 
Good  Faith  Retiance  on 
Misrein^sentation  provisions.  The 
intended  effect  of  this  rule  is  to  clarify  a 
reference  to  reinsured  companies  in  the 
provisions  of  good  faith  reliance  on 
misrepresentation;  provisions  to  make 
clear  that  tiie  reinsm^d  companies  make 
determineticxis  for  their  polides. 
EFFECnVE  date:  August  15, 1989. 
FOR  further  information  CONTACT: 
Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  Room  4090, 
South  Building,  MS.  Department  of 
Agriculture,  Washingtoa  DC,  20250, 
telephone  (202]  447-3325. 
supplembitarv  infoiimation:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulatiom  is  June 
1. 1993. 

John  Marshall  Manager,  FCIC  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a]  An  annual  effect  on  the  ecoooray  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governments,  or  a  geograpfaical 
region:  or  (c]  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
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the  ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2} 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This^ction  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  lune  24. 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FQC  amends  the  Nursery  Crop 
Insurance  Regulations  (7  CFR  part  406) 
to  clarify  the  reference  to  reinsured 
companies  in  the  good  faith  reliance  on 
misrepresentation  section.  The  Good 
Faith  Reliance  on  Misrepresentation 
provisions  provide  relief  in  those  cases 
where  an  agent  or  employee  of  FCIC  or 
a  reinsured  company  misrepresented 
material  facts  of  the  insurance  program, 
took  an  erroneous  action,  or  gave 
erroneous  advice  and  the  insured  reUed 
thereon  in  good  faith. 

FCIC,  uses  two  systems  of  delivery  of 
the  program,  one  is  direct  sale  through 
an  Agency  Sales  and  Service  Contract, 
and  the  other  through  policies  sold 
under  a  Reinstvance  Agreement.  FCIC 
exercises  jurisdiction  over  Agency  Sales 
and  Service  contractors  and  their  agents 
and  FCIC  employees,  therefore,  good 
faith  reliance  determinations  in  these 
,  instances  are  appropriate. 

However,  FCIC  does  not  make 
determinations  arising  bom  good  faith 
reliance  matters  for  reinsured 
companies.  The  reinsured  companies 
make  good  faith  reliance  determinations 
in  connection  with  their  policies. 

Since  this  rule  is  only  for  the  purposes 
of  clarification  of  the  rule  and  does  not 
change  the  effect  of  the  regulations, 
good  cause  is  shown  for  publishing  this 
rule  without  the  opportunity  for  pubUc 
notice  and  comment. 

List  of  Subjects  in  7  CFR  Part  406 

Crop  insurance.  Nursery  crop. 


Final  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seg.), 
the  Federal  Crop  Insurance  Corporation 
amends  the  Nursery  Crop  Insurance 
Regulations  (7  CFR  part  406],  to  be 
effective  for  the  1989  and  succeeding 
crop  years,  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  406  is  revised  to  read  as  follows: 

Autiiority:  7  U.S.C.  1$06, 1516. 

2.  7  CFR  406.5  is  amended  by  revising 
the  last  sentence  to  read  as  follows: 

S406.5    Good faltti relianc* on 
mtsfpfMnftfcwt 

*  *  *  Request  for  relief  under  this 
section  must  be  submitted,  in  writing,  to 
the  Corporation  or  to  the  Reinsured 
Company,  whichever  is  applicable. 


311.1 


Done  in  Washington|  DC,  on  August  7, 
1989. 

John  Marahall, 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-19005  Filed  8-14-89;  8:45  am] 
WLLMG  CODE  3410-OMI 


Agricultural  Marketfng  Service 

7  CFR  Part  948 

[Docket  Na  FV-69-073] 

Irish  Potatoes  Grown  in  Colorado  Area 
2;  Expenses  and  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
948  for  the  1989-90  fiscal  period. 
Authorization  of  this  budget  will  allow 
the  Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
2]  to  incur  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  fi'om  assessments 
on  handlers. 

EFFECTIVE  DATES:  September  1, 1989 
through  August  31, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  Room  2S25-S.  Washington, 
DC  20090-6456,  telephone  202-447-5331. 
SUPPLEMENTARY  INFORMATION:  This  rule 

is  issued  tmder  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948  (7 
CFR  part  948]  regulating  the  handling  of 


Irish  potatoes  grown  in  Colorado.  The 
marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
-been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  FlexibiUty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS]  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  100  handlers 
of  Colorado  Area  2  potatoes  under  this 
marketing  order,  and  approximately  290 
potato  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  aamual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  smaB  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
2]  (committee],  the  agency  responsible 
for  local  administration  of  the  order,  and 
submitted  to  the  Department  of 
Agriculttu'e  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  Colorado  Area  2  potatoes. 
They  are  familiar  with  the  committee's 
needs  and  with  the  costs  of  goods, 
services,  and  personnel  in  their  local 
area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directiy 
affected  persons  have  kad  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  potatoes.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
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be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  expenses. 

The  committee  met  on  June  15. 1989, 
and  unanimously  recommended  a  1989- 
90  budget  of  $50,477.  This  year's  budget 
is  $6,925  more  than  Irat  year's  due  to 
increases  in  expenditures  for  additional 
staff,  compliance,  employee  benefits, 
insurance  and  office  expenses.  The 
committee  also  recommended  an 
assessment  rate  of  $0,004  per 
hundredweight,  compared  to  last  year's 
rate  of  $0.0035.  This  rate,  when  applied 
to  anticipated  fresh  maritet  potato 
shipments  of  11,800.000  hundredweight. 
will  yield  $47,200  in  assessment  revenue 
which,  when  added  to  $3,277  from 
reserve  funds,  will  be  adequate  to  cover 
budgeted  expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  fit>m  the  operation 
of  the  marketing  order,  llierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  20, 1989  (54  FR 
30394].  That  document  contained  a 
proposal  to  add  §  948.203  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  committee.  TTiat  rale 
provided  that  interested  persons  could 
file  comments  througii  July  31, 1989.  No 
comments  were  received. 

It  is  found  that  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  e)q)enses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectiiate  the 
declared  poUcy  of  the  AeL 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses.  The 
1968-90  fiscal  period  begins  on 
September  1. 1989.  and  the  marketing 
order  requires  that  the  rate  of 
essessment  for  the  fiscal  period  apply  to 
all  assessable  potatoes  liandled  during 
the  fiscal  period.  In  addition,  handlers 
are  aware  of  this  action  which  was 
recommended  by  the  committee  at  a 
public  meeting.  Therefore,  it  is  also 
found  that  good  cause  exists  for  not 
postpomng  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements  and  orders. 
Potatoes.  Colorado. 


For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  946  is  anwwwifd  as 
follows: 

PART  948~IRI9H  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citatioa  for  7  CFR 
Part  948  continues  to  read  as  follows: 

Authority:  Sees.  l-Ui  46  Slat  St  u 
ameaded:  7  U&C.  601-674. 

2.  A  new  1948.203  is  added  to  read  as 
follows: 

Note:  TUs  section  prescribes  the  annual 
expenses  and  assessnwnt  rate  and  will  not  be 
published  in  the  Code  of  Federal  Regulations. 


Adminlstratioo.  P.O.  Box  20B38,  Atlanta. 
Geoigia  30320;  telephone:  (404)  7B»-7646. 


§948.203   Expamas and asaassmant fata. 
Expenses  of  $5a477  by  the  Colorado 
Potato  Administrative  Coounittee.  San 
Luis  Valley  Office  (Area  2)  are 
authorized,  and  an  assessment  rate  of 
$0,004  per  hundredweight  of  potatoes  is 
established  for  the  fiscal  period  ending 
August  31. 1990.  Unexpended  funds  may 
be  carried  over  as  a  reserve. 

Dated:  August  la  1988. 
WiIIiaa|.D«]rie. 

Acting  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-19104  Filed  8-14-^,  8:45  am] 

BILLINa  CODE  9410-OMI 


DEPARmENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Ainpaea  Docket  Na  t9-ASO-211 


Amendment  to  Transition  Area, 
Clemson,SC 

agency:  Federal  Aviation 
Admlnisb-ation  (FAA).  DOT. 
ACnow;  Final  rule. 

summary:  This  amendment  to  the 
Clenuon,  SC  Transition  Area  provides 
additional  controlled  airspace  for 
protection  of  Instniment  Fli^t  Rules 
(IFR)  aircraft  executing  a  new  Runway 
25  Standard  Instrument  Approach 
Procedure  (SL\P)  based  on  the  Foothills 
VHF  Omnidirectional  Range/Tactical 
Air  Navigation  (VORTAC).  The  existing 
transition  area  is  being  inci«ased  from  a 
5-  to  a  6.5-mlle  radius  of  the  Clemson- 
Oconee  County  Airport  and  the  width  of 
the  arrival  area  extension,  east  of  the 
airport  is  being  Increased  from  6  to  9 
miles. 

EFFECnvf  DAic:  0901  u.Lc.,  September 

21, 1989. 

FOR  FURTHER  INFORMATION  CONTACr. 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Federal  Aviation 


History 

On  May  22. 1989.  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  amend 
the  Clemson,  SC,  Transition  Area  (54  ¥K 
21971).  The  proposed  amendment  would 
increase  the  radius  of  the  existing 
transition  area  fivra  5  to  6.5  miles  and 
increase  the  width  of  the  arrival  area 
extension  esst  of  the  Clemson-Oconee 
County  Airport  from  6  to  9  miles.  This 
action  would  be  necessary  to  provide 
controlled  airspace  protection  for  IFR 
aircraft  executing  a  new  Runway  25 
SL\P  based  on  the  Foothills  VORTAC 
Interested  parties  were  Invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  fn-oposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Regulations 
were  republished  in  FAA  Handbook 
7400.6E  dated  January  3. 1989. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  enlarges 
the  Clemson,  SC,  Transition  Area.  A 
new  SIAP  has  been  developed  for 
Runway  25  at  the  Clemson-Oconee 
County  Airport  In  order  to  provide 
controlled  airspace  protection  for  IFR 
aircraft  executing  the  new  SIAP.  the 
existing  radius  of  the  transition  area  is 
being  increased  from  5  to  6.5  miles  and 
the  width  of  the  arrival  area  extension, 
east  of  the  airport,  is  being  increased 
from  6  to  9  miles. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore,  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291:  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  tiiat  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part 

Aviation  safety.  Transition  area. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended,  as  follows: 

PART  71— OESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  10e(g) 
(Revised  Pub.  L  07-449,  January  12, 1983);  14 
CFR  11.89. 

}  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

QamsoDtSC    [Amended] 

By  changing  the  phrase  in  the  existing 

description, within  a  5-mile  radius  of 

Clemson-Oconee  County  Airport  *  *  *"  to 

read. within  a  6.5-mile  radius  of 

Clemson-Oconee  County  Airport  *  *  *"  and 
by  changing  the-phrase,  "within  3  miles  each 
side  of  the  099*  bearing  from  the  Clemson 
RBN  *  *  *"  to  read,  "within  4.5  miles  each 
side  of  the  099*  bearing  from  the  Clemson 
RBN 

bsued  in  East  Point,  Georgia,  on  August  3, 
1989. 

DoaCaM, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  8»-19048  Filed  8-14-80;  8:45  am] 
Buem  oooc  isio-imi 


14  CFR  Part  71 

[  Alrapeee  Docket  No.  8»-ASO-30] 

Revision  to  Control  Zono,  Vero  Boach, 
FL 

AOENCy:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 


f.  This  amendment  revises  the 
Vero  Beach,  FL,  Control  Zone.  A 
nondirectional  radio  beacon  (NDB)  is 
being  installed  and  a  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  based  on  the  NDB. 
This  revision  adds  an  arrival  area 
extension  to  the  existing  control  zone  to 
provide  controlled  airspace  for  aircraft 
executing  the  new  NDB  SIAP.  Also,  a 
minor  correction  is  made  to  the 
geographic  position  coordinates  of  the 
Vero  Beach  Municipal  Airport. 
EPncnvi  date:  OOOl  u.t.c  September 
21,1989. 
RM  RMTHEll  INRMMATION  CONTACT: 

James  G.  Walters,  Airspace  Section, 
Airspace  and  Procedures  Branch,  Air 


Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 

SUPPLEMCNTAIIV  INKMUIATION: 

History 

On  June  28, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Vero  Beach,  Florida,  Control  Zone 
(54  FR  27185).  An  arrival  area  extension 
would  be  added  to  the  existing  control 
zone  to  provide  controlled  airspace  for 
aircraft  executing  a  new  NDB  SIAP 
planned  for  the  airport.  Also,  a  minor 
correction  would  be  made  to  the 
geographic  position  coordinates  on  the 
Vero  Beach  Municipal  Airport. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  This  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.171  of  part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
FAA  Handbook  74ao.6E  dated  January  3, 
1989. 

The  Rule  I 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revises  the 
Vero  Beach,  FL,  Control  Zone  by  adding 
an  arrival  area  extension  to  the  existing 
control  zone.  This  extension  is  required 
for  controlled  airspace  protection  for 
aircraft  executing  a  new  NDB  standard 
instrument  approach  procedure  plaimed 
for  the  airport.  Also,  a  minor  correction 
is  being  made  to  the  geographic  position 
coordinates  of  the  Vero  Beach 
Municipal  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  diem  operationally 
current  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  a^ect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  In  14  CFR  Part  71 

Aviation  safety,  Control  zones. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71]  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foOows: 

Authority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  IZ 1983);  14 
CFR  11.60. 

§71.171    [AfflMided] 

2.  Section  71.171  is  amended  as 
follows: 

Vero  Beach,  FL    [Revised] 

Within  a  5-mile  radius  of  Vero  Beach 
Municipal  Airport  (latitude  27'39'ie"  N., 
longitude  80'24'58"  W.);  within  three  miles 
each  side  of  the  261*  bearing  from  the  Vero 
Beach  NDB  (latitude  2r39'S0"  N.,  longtitude 
80*2511"  W.)  extending  bom  the  5-mile 
radius  area  to  8.5  miles  west  of  the  NDB. 

Issued  in  East  Point  Georgia,  on  August  1, 


Don  Cass. 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  89-19049  FUed  8>14-89;  8:45  am] 
BILUNG  CODE  4ei0-1»4l 


14  CFR  Part  71 


[Airspace  Docket  Na  8»*ASO-28] 

Designation  of  Transition  Area, 
Philadelphia,  MS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  designates 
the  Philadelphia,  MS,  transition  area.  A 
standard  instrument  approach 
procedure  (SIAP)  has  been  developed  to 
serve  the  Philadelphia  Mimicipal  Airport 
and  the  additional  controlled  airspace  is 
needed  for  protection  of  instrument 
flight  rules  (IFR)  aeronautical 
operations.  This  action  lowers  the  base 
of  controlled  airspace  from  1,200  to  700 
feet  above  the  surface  in  the  vicinity  of 
the  airport.  Concurrent  with  the 
publication  of  the  SIAP,  the  operating 
status  of  the  airport  wil  change  from 
visual  flight  rules  (VFR)  to  IFR. 
EFFEcnvE  DATE  0901  a.t.c.,  October  19, 
1989. 
FOR  RiRTHER  INPORMATION  CONTACT. 

Kenneth  R.  Patterson,  Airspace  Section, 
Airspace  and  Procedufes  Branch,  Air 
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Traffic  Division,  Federal  Aviation 
Administration,  P.O.  Box  20638,  Atlanta, 
Georgia  30320;  telephone:  (404)  763-7646. 
SUPPLEMENTARY  INFORMATION: 
History 

On  June  28, 1989,  the  FAA  proposed  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to 
designate  the  Philadelphia,  MS, 
transition  area  (54  FR  27187).  The 
proposed  action  would  lower  the  base  of 
controlled  airspace  from  1,200  to  700  feet 
above  the  surface  in  the  vicinity  of  the 
Philadelphia  Municipal  Airport.  A  SIAP 
was  being  developed  for  the  airport  and 
the  controlled  airspace  was  required  for 
protection  of  IFR  aeronautical 
operations.  The  operating  status  of  the 
airport  would  change  from  VFR  to  IFR 
concurrent  with  publication  of  the  SIAP. 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
conunents  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Section  71.181  of  part  71 
of  the  Federal  Aviation  Regulations  was 
republished  in  FAA  Handbook  7400.6E 
dated  January  3, 1989. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
the  Philadelphia,  MS,  transition  area. 
Controlled  airspace  in  the  vicinity  of  the 
Pliiladelphia  Municipal  Airport  will  be 
lowered  from  1,200  to  700  feet  above  the 
surface.  A  SIAP  has  been  developed  for 
the  airport  and  the  controlled  airspace  is 
required  for  protection  of  IFR 
aeronautical  operations.  Concurrent 
with  publication  of  the  SLAP,  the 
operating  status  of  the  airport  will 
change  fiiim  VFR  to  IFR. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71]  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  1348(a),  1354(a),  1510; 
Executive  Order  10854;  49  IJ.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.60. 

S  71.181    [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Philadelphia,  MS    [New] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-miIe 
radius  of  the  Philadelphia  Municipal  Airport 
(Ut  32'47'55"  N.,  Long.  89*07'30"  W.);  within 
3.5  miles  each  side  of  the  001*  bearing  from 
the  Philadelphia  NDB  (Lat.  32'47'54"  N.,  Long, 
ag'orzs"  W.),  extending  bom  the  6.5-mile 
radius  area  to  11.5  miles  north  of  the  NDB. 

Issued  in  East  Point,  Georgia,  on  August  1, 
1989. 
Don  Cass, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  8&-190S0  Filed  8-14-89;  8.45  am] 
BhUNa  CODE  4eiO-13-H 


14  CFR  Part  97 

[Docket  Na  25987;  Amdt  No.  1406] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  estabUshed, 
amends,  suspends  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fii^t 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
CFFEcnvf  date:  An  effective  date  for 
each  SIAP  is  specified  in  the 


amendatory  provisions:  Incorporation 
by  reference — approved  by  the  Director 
of  the  Federal  Register  on  December  31, 
1980,  and  reapproved  as  of  January  1, 
1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  al  SLAPs,  mailed  once  every 
2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420],  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPI.EMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97] 
prescribes  new,  amended,  suspended,  or 
revoke  Standard  Instrument  Approach 
Procedures  (SlAPs).  The  complete 
regulatory  uescription  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.a  552(a),  1  CFR  part  51,  and  S  97.20 
of  the  Federal  Aviation  Regulations 
(FARs).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260^, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

The  large  number  of  SIAPs,  their 
complex  nature,  space,  and  the  need  for 
a  special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 


I 


I 
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airmen  do  not  use  the  regulatoiy  text  of 
the  SIAPt.  but  refer  to  their  grs^c 
depiction  on  charts  printed  by 
pubiishen  of  aeronautical  materialt. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM]  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SLAPs  contained  in  the 
amendment  are  based  on  the  criteria 
contained  ill  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPe).  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  makhig  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  Is  not  a  "major 
rule  under  Executive  C3rder  1229;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  August 
4,1989. 
Robert  L  Goodrich, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amfndment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.m.t.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

I.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  1348, 1354(a),  1421,  and 
1510;  48  U.S.C.  106(g]  (tevised  Pub.  L  97-448. 
January  12. 1983);  and  14  CFR  11.49(bK2). 

By  amending:  {  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or  TACAN; 
I  97.25  LOC  LOC/DME.  IDA,  LDA/DME. 
SDF,  SDF/DME;  $  97.27  NDB,  NDB/DME; 
S  97.29  ILS,  ILS/DME.  ISMLS,  MLS.  MLS/ 
DME.  MLS/RNAV;  S  97.31  RADAR  SL\P8; 
S  97.33  RNAV  SIAPs;  and  S  97.35  COPTER 
SIAPs,  identified  as  follows: 

*  *  '  Effective  September  21. 1989 

Phoenix,  AZ— Phoenix  Sky  Harbor  IntL  VOR 

RWY  26L,  Amdt.  21 
Phoenix.  AZ— Phoenix  Sky  Haibor  Intl  LOC 

BC  RWY  26L,  Amdt.  5 
Femandina  Beach,  FL— Femandina  Beach 

Muni,  RADAR-1.  Amdt.  3 
Jacksonville.  FL— Craig  Muni.  VOR  RWY  14. 

Amdt.  2 
Jacksonville,  FL— Craig  Muni.  VOR  RWY  32, 

Amdt.  2 
Sarasota/Bradenton,  PL — Sarasota- 

Bradenton.  NDB  RWY  32,  Amdt.  5 
McRae.  CA— Telfair- Wheeler.  NDB  RWY  20, 

Amdt.  6 
Kahului.  HI— Kahului.  NDB  RWY  2.  Orig. 
Fort  Wayne.  IN— Fort  Wayne  Muni/Baer 

Field.  NDB  RWY  32.  Amdt.  23 
Fort  Wayne,  IN — Fort  Wayne  Muni/Baer 

Field,  ELS  RWY  32,  Amdt  28 
Tipton,  LA— Mathews  Memorial,  VOR  RWY 

II.  Orig. 

KalispeU.  MT— Glacier  Parii  Intl,  VOR  RWY 

30,  Amdt.  8 
KalispeU,  MT— Glacier  Park  IntL  ILS  RWY  2. 

Amdt.  4 
Teterboro.  N]— Teterboro,  VOR/DME-B, 

Amdt.  2 
New  York,  NY— John  F.  Kennedy  IntL  ILS 

RWY  31L,  AmdL  7 
Athens,  TX— Athens  Muni.  NDB  RWY  35. 

Amdt.  3 
Lancaster.  TX— Lancaster,  NDB  RWY  31, 

Orig. 
Mesquite,  TX— Phil  L.  Hudaoa  Muni,  LOC/ 

DME  (BC)  RWY  35,  Orig. 


Abingdon,  VA— Virginia  Highlands,  NDB 

RWY  24,  Orig..  CANCELLED 
Richmond,  VA— Richmond  Intl  (Byrd  Field), 

MLS  RWY  Z  Amdt.  1,  CANCELLED 
Tangier,  VA— Tangier  Island,  VOR/DME 

RWY  2,  Amdt.  6 

•  *  *  Effective  August  24,  t989 

Fort  Pierce,  FL— St  Lucie  County  Intl,  NDB 

RWY  9.  Orig. 
Orlando.  FL— Orlando  InU.  ILS  RWY  17,  Orig. 
Orlando,  FL-Orlando  IntL  ILS  RWY  l«l, 

Amdt.  4 
Orlando,  Fl^Orlando  Intl,  ILS  RWY  35,  Orig. 
Orlando,  Fl^-Orlando  Intl,  ILS  RWY  36R. 

Amdt.  5 
Tifton,  GA— Henry  Tift  Myers.  NDB  RWY  33. 

Orig. 
Tifton,  GA— Henry  Tift  Myers,  NDB  RWY  33, 

Amdt.  12,  CANCELLED 
Tifton,  GA— Henry  Tift  Myers,  ILS  RWY  33, 

Orig. 
Cedar  Rapids,  LA— Cedar  Rapids  Muni,  VOR 

RWY  9,  Amdt.  IB 
Cedar  Rapids,  lA— Cedar  Rapids  Muni,  VOR 

RWY  27.  Amdt.  11 
Cedar  Rapids,  lA — Cedar  Rapids  Muni,  NDB 

RWY  9,  Amdt.  11 
Cedar  Rapids,  lA— Cedar  Rapids  Muni,  ILS 

RWY  9,  Amdt.  15 
Cedar  Rapids,  LA — Cedar  Rapids  Muni,  ILS 

RWY  27,  Amdt.  4 
Cedar  Rapids.  lA — Cedar  Rapids  Muni, 

RNAV  RWY  13,  Amdt.  7 
Cedar  Rapids.  LA — Cedar  Rapids  Muni. 

RNAV  RWY  31,  Amdt.  7 
Ardmore,  OK— Ardmore  Muni,  VOR  RWY  4. 

Amdt.  17 
Ardmore,  OK— Ardmore  Muni,  LOC  RWY  3a 

Amdt.  1,  CANCELLED 
Ardmore,  OK— Ardmore  Muni,  NDB  RWY  30. 

Amdt.  2 
Ardmore,  OK— Ardmore  Muni,  ILS  RWY  30. 

Orig. 

'  •  *  Effective  July  27. 1989 

Colorado  Springs,  CO— City  of  Colorado 
Springs  Muni,  ILS  RWY  35,  Amdt.  34 

Raleigh/Durham,  NC-^afeigh/Durham,  ILS 
RWY  23R,  Amdt.  5 

(FR  Doc  89-19051  Filed  8-14-89;  8:45  am] 
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Office  of  the  Secretary 

14  CFR  Part  303 

[Docket  No*.  42t2S  and  42802; 
Amdt  303-2] 

RIN  21(S-AB48 

Review  of  Ah-  Carrier  Agreements 

aoency:  Office  of  the  Secretary, 
Department  of  Transportation. 
action:  Final  rule;  removal. 

summary:  This  action  revises 
procedural  rules  regarding  the 
processing  of  aviation-related 
agreements,  mergers,  interlocking 
relationships,  and  requests  for  antitrust 
immunity.  Due  to  termmation  of 
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statutory  authority,  certain  provisions 
are  no  longer  in  effect. 
EFFECTIVE  DATE:  September  14. 1989. 
FOR  FURTHER  INFORMATION  CONTACR 

Lawrence  Myers,  Office  of  the  Assistant 
General  Coxmsel  for  International  Law, 
U.S.  Department  of  Transportation,  400 
Seventh  Street.  SW.,  20590,  (202)  36&- 
2972, 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Transportation  {DOT),  on 
July  31, 1985,  issued  final  procedural 
rules  (50  FR  31134)  implementing 
sections  408, 409, 412  and  414  of  the 
Federal  Aviation  Act  of  1958.  as 
amended  ("the  Act").  These  rules,  set 
forth  in  14  CFR  Part  303,  Review  of  Air 
Carrier  Agreements.  Mergers. 
Acquisitions  of  Control,  Consolidations 
and  Interlocking  Relationships, 
consolidated  and  restructured  former 
Civil  Aeronautics  Board  reg\ilations 
regarding  the  processing  of  certain 
aviation-related  agreements,  mergers, 
interlocking  relationships,  and  requests 
for  antitrust  immunity. 

Section  408  of  ihe  Act  prohibited 
airline  consoUdations,  mergers  and 
acquisitions  of  control  absent  prior 
approval  by  DOT.  Section  409  of  the  Act 
prohibited  certain  interlocking 
relationships  without  DOT  approval.  As 
of  January  1, 1989,  pursuant  to  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984, 
both  statutory  sections  ceased  to  be  in 
effect.  These  airline  transactions  are 
now  subject  to  the  antitrust  procedures 
and  standards  applicable  to  comparable 
transactions  in  unregulated  industries. 

Section  412  concerns  carrier 
agreements  between  air  carriers  and 
provides  standards  for  determining 
whether  such  agreements  should  be 
approved  or  disapproved.  Section  414 
allows  DOT  to  grant  antitrust  immunity 
to  an  approved  section  408, 409  or  412 
transaction.  Pursuant  to  Sunset  Act 
provisions,  DOTs  authority  imder 
sections  412  and  414  to  approve  and 
grant  antitrust  immunity  to  air  carrier 
agreements  relating  to  interstate  and 
overseas  air  transportation,  terminated 
as  of  January  1. 1989.  In  Order  86-12-11. 
DOT  determined  that  the  antitrust 
immunity  previously  granted  to 
agreements  relating  to  interstate  and 
overseas  air  transportation  also 
terminated  on  January  1, 1989.  However, 
DOT  still  has  authority  under  sections 
412  and  414  to  approve  and  grant 
antitrust  immunity  to  agreements 
affecting  foreign  air  transportation.  We 
are  therefore  removing  those  provisions 
and  references  in  part  303  which  have 
been  rendered  obsolete  by  these 
statutory  changes.  Because  these 
changes  merely  conform  our  rules  to 
changes  in  our  legal  authority,  we  find 


that  notice  and  comment  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  SOS 

Air  carriers,  Antitrust  Administrative 
practices  and  procedures.  Reporting  and 
recordkeeping  requirements. 

1.  The  authority  citation  is  revised  to 
read  as  follows: 

Authority:  49  U.S.C.  1301, 1302, 1303, 1324, 
1371, 1377, 1382, 1383, 1384, 1388. 1388. 1551. 

PART  303-REVIEW  OF  AIR  CARRIER 
AGREEMENTS 

2.  The  title  of  part  303  is  revised  to 
read  as  set  forth  above. 

3.  Section  303.01  is  revised  to  read  as 
follows: 

S  303.01    Purpoee. 

These  regulations  set  forth  the 
procedures  by  which  applications  may 
be  made  to  the  Department  of 
Transportation  under  sections  412  and 
414  of  the  Federal  Aviation  Act  as 
amended  (49  U.S.C.  1382  and  1384)  and 
procedures  governing  proceedings  to 
enforce  these  provisions. 

S  303.02    [Amended] 

4.  Section  303.02  is  amended  by 
removing  and  reserving  paragraphs  (f)> 
(g),  and  (i): 

***** 

(f)  [Reserved) 

(g)  [Reserved] 
(h)  *  *  * 

(i)  [Reserved] 

5.  Section  303.03  is  revised  to  read  as 
follows: 

S  303.03    Requirement  to  file  application. 

A  person  who  seeks  approval  of  a 
section  412  transaction  must  file  with 
the  Documentary  Services  Division  an 
apphcation  that  conforms  to  the 
requirements  set  forth  in  S§  303.04  and 
303.05  of  this  part. 

S  303.04    [AmwKied] 

6.  In  S  303.04,  paragraphs  (a),  (b)  and 
(c)  are  revised  to  read  as  follows: 

(a)  Unless  specifically  exempted  by 
these  regulations  or  by  an  order  of  the 
Assistant  Secretary,  a  person  filing  an 
application  pursuant  to  i  303.03  of  this 
part  shall  prepare  and  file  the 
apphcation  in  the  manner  specified  in 
this  section.  The  application  shall  also 
contain  the  information  required  by 
subpart  D  of  this  part  An  application 
may  be  deemed  incomplete  if  it  is  not  in 
substantial  compUance  with  these 
requirements. 

(b)  The  parties  to  the  transaction  may 
file  either  separate  applications  or  one 
joint  application  so  long  as  all  the 
information  required  herein  is  submitted 


for  each  party  to  the  transaction.  The 
Assistant  Secretary  w  Administrative 
Law  Judge,  if  the  matter  has  been 
assigned  to  a  judge,  upon  his  or  her 
initiative  or  upon  application,  may  order 
the  target  company  or  other  persons  to 
submit  some  or  all  of  the  information 
required  by  this  subpart  or  other 
information  under  14  CFR  302.19. 

(c)  Each  page  of  the  application  and 
each  document  submitted  with  the 
application  shall  be  marked  with  the 
name,  initials,  or  some  other  identifying 
symbol  of  the  applicant  The  application 
shall  also  indicate  the  date  of 
preparation  and  the  name  cmd  corporate 
position  of  the  preparer. 


{303.05    [Amended] 

7.  Section  303.05  is  amended  by 
removing  and  reserving  (b)  to  read  as 

follows: 

***** 

(b)  [Reserved] 

***** 

8.  Section  303.06  is  revised  to  read  as 
follows: 

S  303.06    Review  of  antitrust  immunity. 

The  Assistant  Secretary  may  initiate  a 
proceeding  to  review  any  antitrust 
immunity  previously  conferred  by  the 
Civil  Aeronautics  Board  or  the 
Department  in  any  section  412 
transaction.  The  Assistant  Secretary 
may  terminate  or  modify  such  immunity 
if  the  Assistant  Secretary  finds  after 
notice  and  hearing  that  the  previously 
conferred  immunity  is  not  consisteiit 
with  the  provisions  of  section  414.  In 
any  proceeding  to  review  such 
immimity,  the  proponents  of  the 
immunity  will  have  the  burden  of 
justifying  the  continuation  of  previously 
conferred  immunity  under  the  provisions 
of  section  414. 

9.  Section  303.07  is  revised  to  read  as 
follows: 

§303.07   Transitional  rule. 

If  a  section  412  application  or  a 
request  for  antitrust  immunity  under 
section  414  is  pending  on  the  date  this 
part  is  amended,  such  application  or 
request  shall  be  deemed  made  pursuant 
to  the  provisions  of  this  part  as 
amended. 

§§303.10-303.19   (Subpart  B)  [Removed 
and  reserved] 

10.  Subpart  B  is  removed  and 
reserved. 

§§303.20-303.24    (Subpart  C)  (Removed 
and  reserved] 

11.  Subpart  C  is  removed  and 
reserved. 


I 
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12.  Section  303.43  is  amended  by 
removing  and  reserving  [a]  and  revising 
(b)  as  foDows: 

(a)  {Reserved] 

(b)  Section  412  applications.  After  the 
period  for  which  comments,  requests  for 
a  hearing  or  responses  to  an  order  to 
show  cause  are  due  concerning  a 
section  412  appUcation,  the  Assistant 
Secretary  may  proceed  by  order 
requesting  further  information  or 
justification  or  by  order  of  approval  or 
disapproval  or,  in  appropriate  cases, 
may  proceed  by  order  to  show  cause  or 
^  otdet  instituting  a  full  evidentiary 
hearing. 


S9  303.50-303.57    (SubfMrt  F)  [Removed] 

13.  Subpart  F  is  removed. 

Issued  under  authority  delegated  in  49 
CFR  1.56{i)  and  1.56(j)(2)(ii). 

Issued  in  Washington  D.C.  on  August  8, 
1989. 

Jafbey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  89-19017  Piled  8-14-69;  8:45  am] 
■LLMQ  CODE  M10-«a-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200. 230,  and  260 

[ReL  No*.  33-6843: 34-27099;  35-24934;  39- 
2219;  lA-l  185;  IC-17098] 

Delegation  of  Authority  to  the  Office 
of  General  Counsel 

AQENCV:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUNNHARY:  The  Commission  has  made 
certain  changes  to  the  General  Counsel's 
delegated  authority  to  approve  non- 
expert, non-privileged,  factual  staff 
testimony,  and  the  production  of  non- 
privileged  documents,  by  present  and 
former  Commission  employees  pursuant 
to  validly-issued  subpoenas. 
EFFlcnvi  DATE  August  IS,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colleen  P.  Mahoney,  Assistant  General 
Counsel,  272-2871,  Thomas  G.  Sheehan, 
Special  Counsel  272-3071. 
•UPPLCMENTARY  INFORMATION:  The 
Commission  has  amended  the  existing 
delegation  of  authority  to  the  General 
Counsel  to  add  the  authority  to  approve 
present  and  fonner  Connnission 
employees'  non-expert,  non-privileged 


testimony,  and  the  pfoduction  of  non- 
privileged  documents,  when  validly 
subpoenaed  in  government  [other  than 
Commission]  litigation.  Previously,  the 
General  Counsel's  delegated  authority 
extended  only  to  subpoenas  issued  in 
private  litigation.  In  addition,  the 
Commission  has  amended  the  General 
Counsel's  delegated  authority  to  make 
clear  that  the  General  Coimsel  may 
authorize  both  present  and  former 
employees'  testimony  in  response  to 
sudi  subpoenas.  The  existing  delegation 
does  not  clearly  encompass  the 
testimony  of  former  Commission 
employees.  Finally,  these  amendments 
make  certain  technical  and  conforming 
changes  to  the  General  Counsel's 
authority  in  these  areas. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553(b](3)(A)),  that  this  revision 
relates  solely  to  agency  organization, 
procedures,  or  practices,  it  is  therefore 
not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  requiring 
notice  and  opportunity  for  comment. 
Accordingly,  it  is  effective  upon 
publication  in  the  Federal  Register. 

Lists  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure,  Freedom  of  information, 
Privacy,  Securities. 

17  CFR  Parts  230  and  260 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Amendments 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  follows: 

PART  200-ORGANIZATIONS: 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200, 
subpart  A  continues  to  read  in  part  as 
follows: 

Authority:  Sees,  19, 23. 48  Stat.  85, 901,  as 
amended,  sec.  20, 49  Stat.  833,  sec  319,  53 
StaL  1173.  sees.  38.  211.  54  StaL  841,  855  (15 
U.S.C.  77s,  78w.  79t.  TTsss,  80a-37, 80b-ll), 
unless  otherwise  noted.  *  *  *  S  200.30-14  also 
issued  under  Pub.  L  94-29.  89  Stat  163.  Pub. 
L  87-592,  76  Stat.  395, 15  U.S.C  78d-l,  78d-2, 
5  U.S.C  552a(d](2}(B)(ii]. 

2.  Section  200.30-14  is  amended  by 
revising  paragraph  (f]  as  follows: 


S20a30-14 

Delegation  of  autherity  to  the  Ganaral 
CounseL 


(f]  Approve  non-«xpert;  non- 
privileged,  factual  testimeny  by  present 
or  former  staff  members,  and  the 
production  of  non-privileged  documents, 
when  vEdidly  subpoenaed. 

3.  The  authority  citation  for  part  200, 
subpart  M  continTies  to  read  as  follows: 

Authority:  Sees.  19, 23, 46  Stat  85, 901.  as 
amended,  sec.  20,  49  Stat  833.  sec.  319.  53 
Stat  1173,  sees.  38,  211, 54  Stat  841,  855  (15 
U.S.a  778, 78w,  79t,  79888, 808-37. 80b-ll; 
E.D.  11222);  3  CFR  1964-65  Comp.,  5  CFR 
735.104,  unless  otherwise  noted. 

4.  Section  200.735-3  is  amended  by 
revising  paragraphs  (b)(7)(ii)  and 
(b}(7)(iii]  as  set  forth  below.  Footnote  8 
which  appears  in  the  current 
codification  of  17  CFR  200.735- 
3[b](7)(iii]  is. not  being  amended,  and 
consequently  has  not  been  reproduced 
here. 

§  200.735-3    General  provisions. 


(b)  •  *  * 

(7]  *   *   * 

(ii]  Except  where  the  Commission  or 
the  General  Counsel,  pursuant  to 
delegated  authority,  has  previously 
granted  approval  or  in  re'ation  to  a 
Commission  administrative  proceeding 
or  a  judicial  proceeding  in  which  the 
Commission,  or  a  present  or  former 
Commissioner,  or  present  or  former 
member  of  the  staff,  represented  by 
Commission  counsel,  is  a  party,  any 
officer,  employee  or  former  officer  or 
employee  who  is  served  with  a 
subpoena  requiring  the  disclosure  of 
confidential  or  non-public  information 
or  documents  shall,  unless  the 
Commission  or  the  General  Counsel, 
pursuant  to  delegated  authority, 
authorizes  the  disclosure  of  such 
information  or  documents,  respectfully 
decline  to  disclose  the  information  or 
produce  the  documents  called  for, 
basing  his  or  her  refusal  on  this 
paragraph. 

[iii]  Any  member,  employee  or  former 
member  or  employee  mAio  is  served  with 
such  a  subpoena  not  covered  by  the 
exceptions  in  paragraph  (b](7}(ii]  of  this 
section  shall  promptly  advise  the 
General  Counsel  of  the  service  of  such 
subpoena,  the  nature  of  the  information 
or  documents  sought,  and  any 
circumstances  which  may  bear  upon  the 
desirabiUty  in  the  public  interest  of 
making  available  such  Information  or 
documents."  The  Commission  or  the 
General  Counsel  pursuant  to  delegated 
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authority,  shall  authorize  the  disclosure 

of  non-expert,  non-privileged,  factual 

staff  testimony  and  the  production  of 

non-privileged  docimients  when  validly 

subpoenaed. 

*        *        ♦        •       • 

PART  230-GENERAL  RUliS  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

5.  The  authority  citation  for  part  230, 
§S  230.100  throu^  230.215,  continues  to 
read  as  follows: 

Authority:  Sec.  19, 46  Stat.  85,  as  amended: 
15  U.S.C.  778,  unless  otherwise  noted. 

6.  The  fourth  sentence  of  $  230.122  is 
revised  to  read  as  follows: 

§  230.122  Nondisclosure  of  infonnatlon 
obtained  on  tlw  course  of  examinations 
and  investigations. 

*  *  *  Any  officer  or  employee  who  is 
served  with  such  a  subpoena  shall 
promptly  idvise  the  General  Counsel  of 
the  service  of  such  subpoena,  the  nature 
of  the  information  or  documents  sought, 
and  any  circumstances  which  may  bear 
on  the  desirability  of  making  available 
such  information  or  documents. 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  INDENTURE 
ACT  OF  1939 

7.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  Sees.  305,  307.  314,  319,  53  Stat 
1154, 1156, 1167. 1173;  15  U.S.C.  77eee.  77ggg. 
77nnn,  778S8,  unless  otherwise  noted. 

8.  The  second  sentence  of  S  260.0-6  is 
revised  to  read  as  follows: 

S  260.0-6    Nondisclosure  of  Infonnatlon 
obtained  in  the  course  of  examinations  and 
Investigations. 

*  *  *  Except  as  provided  by  17  CFR 

203.2,  officers  and  employees  are  hereby 

prohibited  from  making  such 

confidential  information  or  documents 

or  any  other  non-public  records  of  the 

Commission  available  to  anyone  other 

than  a  member,  officer  or  employee  of 

the  Commission,  unless  the  Commission 

or  the  General  Counsel,  pursuant  to 

delegated  authority,  authorizes  the 

disclosure  of  such  information  or  the 

production  of  such  documents  as  not 

being  contrary  to  the  public  interest 
*  •  « 

By  the  Commission. 

Dated:  August  4, 1988. 
Jonathan  G.  Katz. 
Secretary. 

IFR  Doc.  89-19069  Piled  8-14-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Anhnal  Drugs 
Not  Subject  to  Certification; 
Poloxalene 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Purina 
Mills,  Inc.,  providing  for  use  of  a 
molasses,  medicated  feed  block 
containing  6.6  percent  poloxalene  for 
controlling  legume  (alfalfa,  clover)  and 
wheat  pasture  bloat  in  cattle. 
EFFECTIVE  DATE:  August  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-4913. 

SUPPl£MENTARY  INFORMATION:  Purina 
Mills,  Inc.,  P.O.  Box  66812,  SL  Louis,  MO 
63166-6812,  filed  NADA  140-869  which 
provides  for  use  of  a  molasses, 
medicated  feed  block  containing  6.8 
percent  poloxalene  for  control  of  legume 
(alfalfa,  clover)  and  wheat  pasture  bloat 
in  cattle.  The  NADA  is  approved  and 
the  regulations  are  amended  by  adding 
new  21  CFR  520.1840  (c)(4)  and  (d)(4)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11{e)(2)(ii)  (21 
CFR  514.11(el(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a  jn. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(vi)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroimient  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  S20 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs  and  redel^ated  to 
the  Center  for  Veterinary  Meifidne.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512(i],  82  StaL  847  (21  U.S.C 
360b(i));  21  CFR  5.10  and  5.83. 

2.  Section  520.1840  is  amended  by 
adding  new  paragraphs  (c)(4j  and  (d)(4) 
to  read  as  follows: 

}52ai840    Poloxatane. 


(c)  •  *  * 

(4)  See  No.  017800  in  510.600(c)  of  this 
chapter  for  sfionsor  of  the  usage 
provided  by  paragraph  (d)(4)  of  this 
section. 

(d)  •  •  • 

(4)  For  control  of  legume  (alfalfa, 
clover)  and  wheat  pasture  bloat  in 
cattle.  Administer  in  molasses  block 
containing  6.6  percent  poloxalene,  at  the 
rate  of  0.8  ounce  of  block  (1.5  grams  of 
poloxalene)  per  100  pounds  of  body 
weight  per  day.  Provide  access  to  blocks 
at  least  7  days  before  exposure  to  bloat- 
producing  conditions. 

Dated:  August  &  1989. 

Richard  H.  Teske, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  89-19067  FUed  8-14-89;  8:45  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1626 

Procedures;  Age  Discrimination  In 
Employment  Act 

AQBICY:  Equal  Employment  Opportunity 
Commission  (EEOC,  Commission). 
action:  Notice  of  final  rule. 

SUMMARY:  The  Commission  hereby 
pubUshes  notice  of  a  final  rule  under 
section  9  of  the  Age  Discrimination  in 
Employment  Act  of  1967  (ADEA),  29 
U.S.C.  621  et  aeg.,  amending  its 
procedural  regulations  by  providing  that 
the  one-year  tolling  provision  of  section 
7(e)(2)  of  the  ADEA  20  U.S.C  e26(e)(2). 
applies  to  private  party  litigation. 
EFFECnvE  date:  September  14. 1989. 
FOR  FURTHER  PtFORMATKM  CONTACT: 
John  K.  Li^t.  Office  of  Legal  Counsel 
EEOC.  1801  L  Street  NW.,  Washington. 
DC  20507  (202)  663-460a 
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tuwtDMNTARV  INPOMNATION:  Section 
7(e)(2)  of  the  ADEA.  29  U.S.C.  e26(e)(2). 
provides  for  tolling  the  statute  of 
limitationa  codified  in  section  6  of  the 
Portal-to-Portal  Act  of  1947. 255,*  for  up 
to  one  year  while  the  Commission  "is 
attempting  to  effect  voluntary 
compliance  with  the  requirements  of  this 
Act  through  informal  methods  of 
conciliation,  conference,  and  persuasion 
pursuant  to  subsection  (b)."  Subsection 
(b)  of  section  7  is  the  provision  that 
requires  the  Commission  to  engage  in 
conciliation,  conference,  and  persuasion 
efforts  before  it  can  institute  court 
actions  under  the  ADEA. 

In  a  Notice  of  Proposed  Rulemaking 
(NPRM)  piublished  in  the  Federal 
Register  of  Thursday,  March  9, 1989  (54 
FR 10025),  the  Commission  expressed  its 
belief  that  Congress  neither  required  nor 
intended  that  the  one-year  tolling  period 
provided  by  section  7(e)(2)  be  applied 
only  to  suits  brought  by  the  government. 
This  position  was  taken  after  thoroughly 
considering  the  language  of  the  statutory 
provision,  the  overdl  statutory  scheme 
favoring  voluntary  compliance,  its 
legislative  background  and  the  court 
discussions  on  the  subject  of  section 
7(e)(2)  tolling.  Following  the  publication 
of  die  NPRM,  several  comments  were 
received  from  individuals  and 
organizations.  Although  a  majority  of 
the  comments  submitted  opposed  the 
NPRM  position,  the  Commission 
continues  to  believe  that  once  section 
7(b)  conciliation,  conference,  and 
persuasion  have  been  commenced  by 
the  EEOC  the  period  of  tolling  applies 
regardless  of  whether  the  Commission 
or  a  private  party  files  an  ADEA  suit 
after  the  attempt  at  informal  resolution 
fails. 

None  of  the  comments  raised 
arguments  not  abeady  considered  in  the 
NPRM.  The  comments  who  opposed  the 
position  put  forward  in  the  NPRM 
believed  generally  that  the  statutory 
language  and  legislative  history  argued 
for  appUcation  of  section  7(e)(2] 
exclusively  to  Commission  lawsuits. 
These  commenters  also  generally  felt 
that  the  Commission's  position  would,  in 
effect,  act  to  extend  the  Act's  statute  of 
limitations  without  this  having  been 
intended  by  Congress.  In  addition,  some 


of  these  commenters  expressed  a  view 
that  the  court  decisions  cited  and 
discussed  in  the  NPI^  were  more 
persuasive  for  a  limitation  of  tolling  to 
government  actions  than  for  application 
to  private  lawsuits.  Lastly,  one 
commenter  urged  that  the  1979  letter  of 
Assistant  Labor  Secretary  Elisburg 
(noted  hi  the  NPRM  at  footiiote  6), 
opining  that  section  7(e)(2)  tolling 
applies  only  to  government  suits,  was 
more  contemporaneous  with  the  1978 
ADEA  amendments  which  added  that 
section  and  more  persuasive  in  its 
reasoning  and  conclusion. 

The  Conunission  has  carefully 
considered  these  argiunents  and 
continues  to  beUeve  that  the  application 
of  tolling  to  private  lawsuits  as  well  as 
government  actions  is  most  consistent 
with  Congress'  express  preference  in  the 
ADEA  for  voluntary  settiement  of  age 
discrimination  claims.  This  view  also 
recognizes  the  fact  that  unsuccessful 
section  9(b)  conciliation  may  not  always 
result  in  the  Conunission  filing  suit.  As 
we  stated  in  the  NPRM,  limiting  tolling 
during  section  7(b)  conciliation  to  the 
government's  right  of  action  encourages 
charging  parties  to  file  protective  suits, 
thereby  derailing  the  voluntary 
settiement  process,  and  may  also 
reward  employers  for  not  engaging  in 
prompt  or  serious  ccmciliation  efforts.* 


*  Section  6  of  the  Portal-to-Portal  Act  it  made 
applicable  by  Mction  7(e)(1)  of  the  ADEA,  29  U.S.C 
628(e)(1),  to  all  age  ditcrlijilnation  litigatloa  whether 
tmnight  by  the  CommiMion  or  by  private 
individuala. 

Similarly.  Mction  7(b),  29  U.S.C.  e20(b], 
■peciflcally  provide*  for  enforcement  of  the  AOEA 
in  accordance  with  tection  16  of  the  Fair  Labor 
Standards  Act  28  U.8.C  216,  which  grant*  litigation 
authority  tor  both  employee  *uit*  lection  16(b))  and 
government  rait*  (*action  16(c)).  Thu*,  section  7(b) 
provide*  both  a  government  and  private  right  of 
action. 


Thus,  an  interpretation  applying  section 
7(e)(2)  tolling  to  private  as  well  as 
government  actions  is  fully  consistent 
with  the  ADEA's  statutory  scheme. 
There  is  nothing  in  the  statutory 
language  of  section  7(e)(2)  or  its 
legislative  history  which  would 
contradict  or  prohibit  an  interpretation 
applying  tolling  to  private  Utigants.  The 
Conference  Committee  report  stated 
that: 

The  Senate  amendment  amends  section 
7(e]  of  the  act  to  provide  that  the  statute  of 
limitations  as  provided  in  section  6  of  the 
Portal-to-Portal  Act  of  1947  shall  be  toUed 
(for  a  period  not  exceeding  2  years 
[conference  agreement  substituted  1  year]] 
during  the  period  in  which  the  Secretary  of 
Labor  [now  EEOC]  is  attempting  to  effect 
voluntary  compliance  purssant  to  section 
70)).  This  amendment  does  not  apply  to 
conciliation  required  by  section  7(d].  House 
Conf.  Report  No.  95-050,  p.  13,  reprinted  in 
1978  U.S.  Code  Cong,  and  Admin.  News,  p. 
534.' 

This  discussion  doesnot  limit  the 
benefits  of  section  7(b)  tolling 
exclusively  to  an  action  filed  by  the 
enforcement  agency,  it  simply  requires 
7(b),  as  opposed  to  7(d),  conciliation 
efforts  as  a  prerequisite  for  tolling.*  As 


'  For  example,  there  may  be  persons  with 
meritorious  claims  who,  at  some  point  beyond  the 
applicable  statute  of  limitations  but  within  the  1- 
year  tolling  period,  learn  that  the  government  is  not 
going  to  litigate  on  their  bthalf.  It  would  not  be  in 
keeping  with  simple  notions  of  fairness,  nor  with  the 
concept  that  aggrieved  individuals  act  as  "private 
attorneys  general"  under  the  AOEA  to  interpret 
section  7(e)  as  tolling  the  time  frame*  solely  for 
government  suit*. 

As  one  commenter  emphasized: 

The  AOEA.  like  Title  VIL  was  designed  to 
promote  joint  enforcement  efforts  between  the 
government  and  private  litigants.  This 
complimentary  scheme  of  government  enforcement 
and  private  "attorneys  general"  works  best  when 
the  conciliation  mandated  by  the  ADEA  applies 
with  equal  force,  and  witk  like  consequences,  to  all 
litigant*. 

The  extension  of  section  7(e)(2)  tol)ing  to  private 
litigants  is  Important  for  several  practical  reason*. 
During  conciliation,  plaintiffs  are  unlikely  to  file  suit 
for  two  reasons.  First  thtiy  justifiably  hope  that  the 
matter  can  be  resolved  short  of  expensive  litigation. 
Second,  they  continue  to  hope  that  if  conciliation 
fails,  the  Commission  wiU  initiate  suit  on  their 
behalf.  The  extension  of  ttie  tolling  provision  to 
private  litigants  maximizes  the  potential  benefits  of 
section  7(b]  conciliation  ky  giving  the  Commission 
an  uninterrupted  chance  at  voluntary  resolution. 
However,  in  many  cases,  the  Commission's 
conciliation  efforts  under  section  7(b)  extend 
beyond  the  two  year  statute  of  limitations  for  filing 
a  private  suit.  Unfortunately,  if  the  Commission 
decides  not  to  RIe  suit  after  the  two  year  statute  of 
limitations  has  run,  the  aggreived  parties  are  out  of 
luck. 

On  the  other  hand,  the  absence  of  tolling  impairs 
both  effective  conciliation  and  the  overall 
enforcement  of  the  ADEA.  Private  Utigants  faced 
with  the  expiration  of  tht  two-year  statute  of 


limitations  have  two  unpalatable  alternatives.  They 
can  initiate  a  "protective  suit"  but  in  so  doing  may 
undermine  the  conciUation  efforts  of  the 
Commission.  An  employer  may  be  unwilling  to 
resolve  a  matter  with  the  Commission  upon  which 
private  litigation  i*  pending.  At  the  *ame  time,  a 
"protective  suit"  may  deprive  (he  Commission  of  its 
prosecutorial  discretion.  Commission  practice  has 
been  to  generally  avoid  govenmient  suits  which 
duplicate  previously  initiated  private  actions. 

>  One  commenter  argued  that  some  legislative 
history  indicated  otherwise: 

During  the  debate  prior  to  House  agreement  to  the 
Conference  Report  Representative  Albert  H.  Quie, 
ranking  minority  member  of  the  Committee  on 
Education  and  Labor,  which  rtported  H.  5383,  and  a 
member  of  the  conference  conunittee,  explained  the 
Senate  amendment  to  the  Hotae.  Representative 
Quie  explafawd  that  "[t]he  coabined  effect  of  [the] 
conciliation  requirement  and  tie  limitations  statute 
is  to  require  the  Secretary  to  ftalfUl  his  responsibiUty 
to  achieve  conciUation  before  legal  action  is  begun." 
124  Cong.  Rec  H  2272  (March  21, 1978). 
Representative  Quie  must  ha«e  been  speaking  of  a 
legal  action  by  the  Secretary  (^ow  EEOC),  since  as 
the  NPRM  explained,  1 7(d)  conciUation  cannot 
delay  a  private  suit 

Representative  Quie'*  rab*«quent  etatpments 
made  it  clear  that  the  Senate  amendment  was 
directed  solely  towards  suit*  filed  by  the 
government.  He  explained  that  in  large  cases  such 
as  complex  class  actions,  it  is  difficult  if  not 
impossible  to  complete  conciliation  within  the  given 
time  limit.  He  went  on  to  say,  "The  Secretary  thus 
may  be  forced  into  court  prematurely  simply  to 
protect  his  right  of  action.  This  tolling  provision 
helps  to  alleviate  this  problem  by  allowing  the 
Secretary  up  to  an  additional  year  before  having  to 
file  suit"  Id.  (emphasis  supplied). 

*  Section  7(d)  conciUation  rfmply  require*  the 
EEOC,  upon  receiving  a  charge,  to  promptly  notify 
all  persons  named  as  prospedlive  defendants  and  to 
promptly  seek  to  eUminate  aqy  alleged  unlawful 
practice  by  informal  method*  of  conciliation, 

Conlinued 
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was  articulated  as  dictum  in  Fulton  v. 
NCR  Corp.,  472  F.  Supp.  377, 382  (WJ3. 
Va.  1979): 

The  Court  does  not  necessarily  read  this 
limitation  as  saying  that  a  period  of  section 
7[b)  conciliation  anempta  wUI  never  work  to 
toll  the  period  of  limitations  for  l>ringing 
private  actions  under  tectiGn  7(c)  (for  which 
the  prior  period  of  ooadliations  attempts 
under  section  7(d)  is  required).  It  may  mean 
only  that  section  7(d)  conciliation  will  work 
to  toll  the  limitations  period  for  no  ADEA 
action,  while  section  7(b]  conciliations  may 
work  to  toll  the  limitations  period  for  any 
AOEA  suit,  whether  brtw^t  under  section 
7fb)  [by  the  government]  or  section  7(c)  [by  a 
private  litigant].  (Emphasis  in  original)  • 

Fotir  courts,  including  one  court  of 
appeals,  have  reached  a  different 
conclusion,  but  without  a  thorough 
analysis  of  the  question.  In  Heiar  v. 
Crawford  County,  746  F.2d  1190. 1196 
(7th  Cir.  1984),  cert  denied.  472  U.S.  1027 
(1985),  the  court  in  an  opinion  by  Judge 
Posner,  stated,  in  dictum: 

The  conciliation  referred  to  [in  section 
79e)(2)}— conciliation  under  section  [7](b) — is 
that  preceding  suits  by  the  EEOC. 
Conciliation  in  private  actions  is  provided  for 
separately  in  section  [7](d)  *  *  *.  The  point  is 
not  that  there  are  different  forms  of 
conciliation,  it  is  that  only  the  EEOC  can  use 
the  period  of  conciliation  to  toll  the  statute  of 
limitations. 

In  Leite  v.  Kennecott  Copper  Corp., 
558  F.  Supp.  117a  1172-73  (D.Mass.), 
aff'd  without  opinion,  720  F.2d  658  (1st 
Cu-.  1983),  the  cotui  held  tiiat. 
notwithstanding  the  Commission's 
advice  that  its  conciliation  efforts  would 
extend  the  statute  of  limitations  for  a 
charging  party's  private  suit,  tolling  was 
inapplicable.  According  to  the  court,  the 
Commission's  advice  "nii88tate[d]  die 
law"  because  sec.  7(e)(2)'s  "reference  to 


conference  and  persuasion.  It  is  the  Informal 
predetermination  action  that  promptly  foUow*  the 
filing  of  a  charge  and  in  no  event  can  delay  a 
private  suit  by  more  tlian  SO  days. 

Section  7(b)  conciliation  follow*  written  notlca 
from  the  EEOC  to  pro*pective  defMidant(i)  diat  it  i* 
prepared  to  commence  conciUation  pureuant  to  that 
section  of  &e  Act  and  is  required  before  the 
Commission  itaalf  can  file  *uit  Conmii**ion 
regulation*  provide  that  section  7(b)  conciUation 
may  be  commenced  whenever  the  Commission  ha* 
a  leaaonable  ba*i*  to  condude  that  a  violatian  of 
the  ADEA  ha*  occurred  or  wiU  occur  (ordinarily 
isned  in  the  form  of  a  Letter  of  Determination),  28 
CFR  1628.12(b).  See  alto  H.R.  Conf.  Rep.  No.  SSA 
BSth  Cong..  2d  Sees.  13  (1978),  (tolling  undw  section 
7(e)(2)  "begin(i)  when  the  Department  of  Labor 
(now  EEOC]  *Utes  in  a  letter  to  prospective 
defendantfs]  that  it  is  prepared  to  commence 
conciliation  pursuant  to  section  7(b)  of  the  act") 

*  Two  other  courts  have  atated  in  dicta  in  private 
ADEA  action*  that  tolling  under  aection  7le)(2]  wa*  ' 
available  for  the  time  *pent  in  conciliation.  See 
Miller  v.  International  Telephone  and  Telegraph 
Co..  755  F.2d  20, 24  (2d  Cir.  1985),  cert  denied,  474 
U.S.  1015  (1985);  and  Vuksta  v.  Bethlehem  Steel 
Corp.,  S*0  F.  Supp.  1276, 1280  n.13  (EJ).  Pa.  1962). 
aff'd  without  opinion,  707  F.2d  1405  (3d  Cir.  1983), 
cert,  denied.  464  U.S.  835  (1983). 


(sec  7](b)  makes  clear  [diat]  this  tolling 
provision  applies  only  to  the  conciliation 
provision  efforts  preceding  the 
institution  of  leged  action  by  die 
[government],  not  to  those  that  might 
precede  a  private  civil  action."  558  F. 
Supp.  1173  &  n.l.  Finally,  fai  Hovey  v. 
Lutheran  hfedicd  Center,  516  F.  Supp. 
554,  556  (E.D.N.Y.  1981),  tiie  court,  in 
holding  that  tolling  was  not  available  in 
a  private  suit,  stated  tiiat  'lUie  tolling 
provision  of  [sec.  7)(e)(2)  appUes  only  to 
the  conciliatory  efforts  required  by  [sec. 
7](b)  preceding  the  institution  of  legal 
action  by  the  Secretary  [;  it]  does  not 
refer  to  conciliation  before  a  private 
dvil  action."  •  See  also  Taylor  v. 
Battelle  Columbus  Laboratories,  680  F. 
Supp.  1165  (E.O.  Ohio,  1988)  (citing 
Heiar). 

The  Commission  beUeves  that  these 
decisions  are  impersuasive  and 
incorrect  on  the  issue  of  tolling.''  The 
decisions  discussed  the  issue,  largely  in 
dicta,  only  in  a  brief  and  conclusory 
manner  without  articulated  reasoning 
and  using  as  authority  the  same 
legislative  history  discussed  above  that 
clearly  does  not  mandate  that  tollling 
only  applies  to  government  actions.  To 
the  contrary,  the  Commission  views  the 
legislative  history  and  general  structure 
of  the  ADEA  enforcement  scheme  as 
evidencing  Congress'  understanding  that 
section  7(b]  conciliation  and  section 
7(e)(2)  tolling  may  occur  in  cases  where 
the  Commission  does  not  ultimately 
bring  suit.  A  clear  indication  of  this  fact 
is  the  statement  in  the  Conference 
Committee  Report  that  tolling  imder 
section  7(e)(2)  "begin[s]  when  the 
Department  of  Labor  [now  EEOC] 
states,  in  a  letter  to  the  prospective 
defendant(8)  that  it  is  prepared  to 
commence  conciliation  pursuant  to 
section  7(b)  of  die  act."  H.R.  Conf.  Rep. 
No.  950, 95  Cong.,  2d  Sess.  13  (1978).  Had 
Congress  intended  section  7(e)(2)  tolling 
to  be  limited  to  the  government,  it  could 
easily  have  said  so.  Instead  of  such  a 
limitation,  CtHigress  stated  in  that 
section  that  "die  statute  of  limitations." 
which  applies  to  both  private  and 
government  actions,  "shall  be  tolled."' 


*  Hovey  and  Leite  cite  to  and  erroneously  rely 
upon  the  dcdsion  in  PUlton  v.  NCR.  Corp..  discusaed 
earlier,  which  supports  the  opposite  view.  Le..  that 
tolling  is  available  in  a  private  action. 

*  By  letter  dated  February  28. 1979,  the 
Department  of  Labor,  then  responsible  fbr  AOEA 
enforcement  expressed  tiie  view  tliat  section  7(e) 
toUing  was  Umited  to  tiie  government's  right  of 
action.  For  the  reasons  discussed  in  the  text  tlie 
Commission  rejects  this  view. 

*  As  one  commentator  noted,  where  the  statute  is 
clear  on  its  face,  there  is  no  need  to  resort  to 
legislative  history  to  decipher  congressional  intent 
See,  e.g..  United  Air  Lines  v.  McMann,  434  U.S.  1S2. 
196-09  (1977);  Brennan  v.  Toft  Broadcasting 
company,  500  F.2d  212,  216-17  (5th  Cir.  1974). 


Therefore,  the  Commission  believes 
that  Congress  intended  the  one-year 
tolling  period  provided  by  section  7(e)(2) 
to  apply  to  both  Commission  and  private 
litigation.  Such  a  view  is  consistent  widi 
effective  and  efficient  enforcement  of 
the  ADEA  Thus,  the  Commission 
hereby  provides  notice  diat  it  is 
modifying  its  procedtiral  regidation  at  29 
CFR  1626.15(b)  to  add  die  following 
statement  at  the  conclusion  of  this 
subsection: 

This  tolling  period  pursuant  to  section 
7(e)(2)  is  applicable  to  both  Commistioo 
and  private  party  litigation. 

I.  Impact  Analysis— Classification- 
Executive  Order  12291 

The  rule  in  this  document  is  not 
classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  aimual  effect  on  die 
economy  of  $100  million  or  more:  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Similariy,  the  Chairman  of  the  EEOC 
certifies  under  5  U.S.C.  605(b].  enacted 
by  the  Regulatory  Flexibility  Act  (Pub.  L 
96-354),  that  this  amendment  will  not 
result  in  a  significant  impact  on  a 
substantial  number  of  small  employers. 

List  of  Subjects  in  29  CFR  Part  iaZ8 

Aged,  Equal  employment  opportunity. 

Accordingly,  the  Commission 
proposes  to  amend  29  CFR  1626.1S(b)  as 
follows: 

PART  1626— [AMENDED] 

1.  The  authority  citation  for  part  162S 
is  revised  to  read  as  follows: 

Authority:  Sec  9. 61  Stat  60S,  29  U.S.C.  828; 
Sec.  2,  Reorg.  Plan  No.  1  of  1978, 3  CFR.  1978 
Comp..  p.  321. 

2.  By  adding  a  new  sentence  at  the 
end  of  paragraph  (b)  to  read  as  follows: 

f  ivzCIS    CofmniMion  enfofcwnwit. 


(b)  *  *  *  The  tolling  period  pursuant 
to  section  7(e)(2)  is  applicable  to  both 
Commission  and  private  party  litigation. 


I 
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Signed  on  12th  day  of  July  1989  at 
Washington,  DC  for  the  Commission. 
GUnoce  Thomas, 

Chairman,  Equal  Employment  Opportunity 
Commission. 
[FR  Doc.  89-18935  Filed  8-14-89;  8:45  am] 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefita  m  Singla- 
Employar  Plana;  Amandmant  Adopting 
Additional  PBGC  Rataa 

AOENCV:  Pension  Benefit  Guaranty 

Corporation. 

ACnOH;  Final  rule. 

auMMARY:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  Benefits 
in  Single-Employer  Plans  contains  the 
interest  rates  and  factors  for  the  period 
beginning  September  1, 1989.  The  use  of 
these  interest  rates  and  factors  to  value 
benefits  is  mandatory  for  some 
terminating  single-employer  pension 
plans  and  optional  for  others.  The 
Pension  Benefit  Guaranty  Corporation 
adjusts  the  interest  rates  and  factors 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  September  1, 1989,  and  will  remain 
in  effect  until  the  PBGC  issues  new 
interest  rates  and  factors. 
EFFECnvi  DATK  September  1, 1989. 

FOn  nMTMCII  INFORMATION  CONTACT: 

lohn  Foster,  Attorney.  Office  of  the 
General  Counsel.  Code  22500,  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street,  NW.,  Washington.  DC  20006. 202- 
778-8824  (202  778-8859  for  TTY  and 
TOD  only).  These  are  not  toll-free 
ntunbers. 

aUPPLEMCNTARY  INFORMATION:  The 
Pension  Benefit  Guaranty  Corporation's 
("PBGCs")  regulation  on  Valuation  of 
Plan  Benefits  in  Single-Employer  Plans 
(29  CFR  part  2619)  sets  forth  the 
.  methods  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  imder  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA").  The  recent 
amendments  to  title  IV  made  by  the 
Pension  Protection  Act  ("PPA"),  a  part 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  increase  the  amount  of  plan 
benefits  for  which  an  employer  is 
responsible  upon  plan  termination. 
These  new  termination  rules  apply  to 


plan  terminations  with  respect  to  which 
the  60-day  advance  notice  to  affected 
parties  (the  notice  of  intent  to  terminate) 
is  issued  after  December  17, 1987.  (For 
more  detail,  see  the  PBGC's  Notice  of 
Revised  Termination  Rules,  53  FR  1905 
(January  22, 1988).)  However,  the  PPA 
does  not  change  the  title  IV  valuation 
rules. 

Under  amended  ERISA  section 
4041(c),  all  plans  wishing  to  terminate  in 
a  distress  termination  must  value 
guaranteed  benefits  and  "benefit 
liabilides",  i.e.,  all  benefits  provided 
under  the  plan  as  of  the  plan 
termination  date,  usfaig  the  formulas  set 
forth  in  part  2619.  Plans  terminating  in  a 
standard  termination  may,  for  purposes 
of  the  notice  given  to  the  PBGC,  use 
these  formulas  to  value  benefit 
liabilities,  although  Aiis  is  not  required. 
(Such  plans  may  value  benefit  Uabilities 
that  are  payable  as  annuities  on  the 
basis  of  a  qualifying  bid  obtained  from 
an  insurer. 

Plans  that  terminate  on  or  after 
January  1, 1986  (the  effective  date  of  the 
Single-Employer  Pension  Plan 
Amendments  Act  of  1986)  and  issued 
notices  of  intent  to  terminate  prior  to 
December  18, 1987,  or  against  which  the 
PBGC  instituted  involuntary  termination 
proceedings  before  that  date,  shall 
continue  to  be  responsible  for  benefit 
commitments  under  the  plan  and  to 
value  guaranteed  benefits  and/or 
benefit  commitments. 

Appendix  B  in  part  2619  sets  forth  the 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas  contained  in  the 
regulation.  Because  these  rates  and 
factors  are  intended  to  reflect  current 
conditions  in  the  financial  and  annuity 
markets,  it  is  necessary  to  update  the 
rates  and  factors  periodically. 

The  rates  and  factors  currently  in  use 
have  been  in  effect  since  August  1, 1989 
(54  FR  29703  Quly  14. 1989)).  This 
amendment  adds  to  appendix  B  a  new 
set  of  interest  rates  and  factors  for 
valuing  benefits  in  plans  that  terminate 
on  or  after  September  1, 1989,  which  set 
reflects  a  decrease  of  V*  percent  in  the 
immediate  interest  rate  to  7V*  percent. 

Generally,  the  interest  rates  and 
factors  will  be  in  effect  for  at  least  one 
month.  However,  any  published  rates 
and  factors  will  remain  in  effect  until 
such  time  as  the  PBGC  publishes 
another  amendment  changing  them.  Any 
change  in  the  rates  normally  will  be 
published  in  the  Federal  Register  by  the 
15th  of  the  month  preceding  the  effective 
date  of  the  new  rates  or  as  close  to  that 
date  as  circumstances  permit. 


The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  rates  and  factors  promptly  so 
that  the  rates  can  reflect,  as  accurately 
as  possible,  current  market  conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  that  will  terminate  on 
or  after  September  1, 1989.  and  because 
no  adjustment  by  ongoing  plans  is 
required  by  this  amendment,  the  PBGC 
finds  that  good  cause  exists  for  making 
the  rates  set  forth  in  this  amendment 
effective  less  than  30  days  after 
publication. 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  because 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  miDion  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
or  innovation. 

List  of  Subjects  in  29  CFR  Part  2819 

Employee  benefit  plans.  Pension 
insurance,  and  Pensions. 

In  consideration  of  the  foregoing,  part 
2619  of  chapter  XXVI,  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2619-{  AMENDED] 

1.  The  authority  citadon  for  part  2619 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a).  1302(b)(3). 
1341, 1344, 1362,  as  amended  by  sees.  9312- 
13,  Pub.  L  100-203, 101  Stat.  1330. 

§  Appendix  B    [Amended] 

2.  Rate  Set  79  of  appendix  B  is  revised 
and  Rate  Set  80  of  appendix  B  is  added 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  Immediate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "Gy"  for  deferred  annuities  and 
to  value  bodi  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insurance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
ki,  k2,  ksi,  ni,  and  n2  are  defined  in 
§  2619.45. 
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Rate  set 


For  plans  w«h  a  valuation      imn.-^.te 

(<•<«  immeoMne      

^^Z annuity  rata 

(percent)  ki 


Deferred  annuWee 


On  or  after 


Before 


ni 


79.. 
80.. 


8-1-«9 
9-1-69 


9-1-89 


7.50 
7.25 


1.0675 
1.0650 


1.0550 
1.0525 


1.0400 
1.0400 


James  B.  Lockhart  m. 

Executive  Director,  Pension  Benefit 
Guaranty,  Corporation. 
[FR  Doc.  89-19063  FUed  8-14-89;  8:45  am] 
WUMQ  CODE  770e-01-4l 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  WItlidrawal— 
Interest  Rates 

AOENCV.  Pension  Benefit  Guaranty 
Corporation. 

ACnow:  Final  rule. 

summary:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any 
valuation  performed  as  of  a  valuation 
date  within  that  calendar  month.  On  or 
about  the  fifteenth  of  each  month,  the 
PBGC  publishes  a  new  entry  in  the  table 
for  the  following  month,  whether  or  not 


the  rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  September  1989. 

EFFECnvE  DATE  September  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Sb«et  NW.,  Washington,  DC  20006;  202- 
778-8820,  (202-778-8859  for  TTY  and 
TDD).  (These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  refiect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  prompdy  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  {See  5  U.S.C.  533  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
ndemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  tiiat 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 


12291  because  it  will  not  have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  or  create  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  or  geographic  regions;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment,  or 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

List  of  Subjects  in  29  CFR  Part  2876 

Employee  benefit  plans  and  pensions. 

In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI  of 
tide  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 
1399(c)(l](D].  and  1441(b)(1). 

2.  In  S  2676.15,  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  therein  the 
following  new  entry: 

92676.15    IntCfML 

*         •         •         •         • 

(c)  Interest  rates. 


For  valuallon  dates 
occurring  in  the  monltv— 


The  values  of  V 


I, 


hi  in  >a  'm  'm 


September  1989.. 


....      .0625         .06      .0775        .075      .0725  .07  .07  .07  .07  .07      .065     .065      .065      .065     .065  .05875 


Issued  at  Washington,  DC.  on  this  10th  day 
of  August  1989. 

James  B.  Lockhart  m. 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Do&  89-19158  Filed  8-14-89;  8:45  am] 

eaXMQ  OOOE  TTOS-OI-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttte  Secretary 
32  CFR  Part  230 
[DoD  liwtnictlon  1000.12] 
RIN  0790-AAS2 

Procedures  Governing  Banking 
Offices  on  DoD  Installations 

AQENCV:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 


SUMMARY:  A  proposed  rule  to  modify 
various  procediu^s  covering  the 
operation  of  banking  offices  on  DoD 
installations  was  published  in  the 
Federal  Register  on  February  22, 1989 
(54  FR  7551).  The  foUowring  revisions 
were  made  as  a  result  of  reviewing 
comments  received  from  the  notice.  At 
Military  Department  request,  a  proposed 
provision  was  eUminated  that  would 
have  authorized  conunanders  with 
available  funds  to  consider  proposals  to 
acquire  automated  teller  machines.  A 
provision  covering  the  process  for 
consideration  of  a  second  banking 


BEST  COPY  AVAILABLE 
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institution  on  a  DoD  installation  was 
expanded  to  include  both  FDIC-  and 
FSUC-insured  institutions.  A  proposed 
provision  that  would  have  permitted 
installation  conunanders,  on  a  one-time 
basis,  to  renegotiate  existing  fair  market 
rental  real  property  leases  under  new 
nominal  rental  provisions  was  limited  to 
extensions  of  such  leases.  Hnally,  the 
revised  rule  accepts  clarifying  and 
editorial  changes  suggested  in  response 
to  the  notice. 

IFFECnVl  DATE  July  26, 1969. 
FOR  RIRTHBI  MRMWUTION  CONTACT: 
Dr.  R.  Adolphi,  Office  of  the 
Comptroller,  Department  of  Defense, 
Room  1A668,  the  Pentagon,  Washington, 
DC  20301,  telephone  (202)  607-6281. 
tUPPLEMBIT ART  DIFOimATKM 

List  of  Subjects  in  32  CFR  Part  230 

Armed  forces;  Banks  and  banking; 
Federal  buildings  and  facilities;  Savings 
and  loan  associations. 

Accordingly,  32  CFR  part  230  is 
revised  as  follows: 

PART  23a-PROCEDURES 
GOVERNING  BANKING  OFFICES  ON 
DOD  INSTALLATIONS 

23ai    Purpose. 

230.2  Applicability  and  acope. 

230.3  Definitiona. 

230.4  Reaponsibilitiea. 

230.5  General  operating  polides  and 
procedurea. 

Appendix  A-^racednrea  for  Establiahing, 
Supporting,  and  Tatminatii^  On-base 
Banking  QRicea, 

Appendix  B — Operationa  of  OD4Mae  na«H"g 
Ofilcas 

Authority:  10  U.S.C.  136. 

{230.1    Purpoee. 

This  part  reissues  DoD  Instruction 
1000.12  >  (32  CFR  part  230]  and  provides 
procedural  guidance  to  supplement  DoD 
Directive  1000.11 «  (32  CFR  part  231) 
concerning  relations  with  banking 
offices  serving  on  DoO  installations. 

9230.2   AppHcabflltyandacopa. 

This  part  applies  to: 

(a)  The  Office  of  the  Secretary  of 
Defense  (OSD),  the  Military 
Departments,  the  Joint  Chiefs  of  Staff 
(JCS),  the  Joint  Staff  and  supporting 
joint  Agencies,  the  Unified  and 
Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense 
(IG,  DoD),  the  Uniformed  Services 


'  Coptu  may  be  obtained.  If  needed,  from  the 
VS.  Naval  Publication*  and  Ponna  Center,  Attn: 
Code  1053.  SSOl  Tabor  Avenue,  Philadelphia,  PA 
19120 

*  See  footnote  1  to  1 2Sai. 


University  of  the  Health  Sciences 
(USUHS),  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "DoD  Components"). 

(b)  All  banking  institutions  and 
military  exchange  outlets  that  operate 
on  DoD  installations. 

(230.3    Definitions. 

Terms  used  in  this  Instruction  are 
defined  in  32  CFR  Part  231. 

S  230.4    Responslbllitlee. 

(a)  The  Comptroller  of  the  Department 
of  Defense  [C,  DoD).  or  designee,  the 
Deputy  Comptroller  [Management 
Systems]  (DC(MS)),  shall: 

(1)  Coordinate  the  DoD  domestic  and 
overseas  banking  programs,  consulting 
on  aspects  that  pertain  to  the  morale 
and  welfare  of  IDoD  personnel  with  the 
Assistant  Secretary  of  Defense  (Force 
Management  and  Personnel] 
(ASD(FM&P)). 

(2)  In  coordination  with  affected  DoD 
Components,  authorize  the  specific 
types  of  banking  services  that  will  be 
provided  by  overseas  banking  facilities 
and  specify  the  charges  or  fees,  or  the 
basis  for  these,  to  be  levied  on  users  of 
these  services. 

(3)  Coordinate  with  the  Fiscal 
Assistant  Secretary  of  the  Treasury  on 
the  designation  of  domestic  and 
overseas  banldng  facilities  as 
depositaries  and  financial  agents  of  the 
U.S.  Government. 

(4)  Maintain  liaison,  as  necessary, 
with  Federal  and  equivalent  State  bank 
regulatory  agencies  as  defined  in  32  CFR 
part  231. 

(5)  Designate  a  technical 
representative  to  provide  policy 
direction  for  the  procuring  and 
administrative  contracting  officer(s) 
responsible  under  the  Federal 
Acquisition  Regulation  (FAR)  for 
acquiring  banking  services  required  at 
overseas  DoD  installations, 

(6)  Serve  as  principal  liaison  with 
banking  institutions  having  offices  on 
overseas  DoD  installations.  In  this 
capacify,  monitor  banking  facilify 
managerial  and  operational  policies, 
procedures,  and  op  va  ting  results  and 
take  action  as  appropriate. 

(7)  Coordinate  on  DoD  Component 
actions  that  contemplate  a  banking 
institution's  removal  for  cause  from  an 
installation  before  final  decision  and 
referral  to  the  appropriate  regulatory 
agency. 

(8)  As  necessary,  negotiate 
government-to-govemment  agreements 
for  the  provision  of  banking  services  on 
overseas  DoD  installations,  in 
accordance  with  DolD  Directive  5530.3.* 


■  See  footnote  1  to  {  230.1 


(9)  Take  final  action  on  requests  for 
exception  to  this  part 

(b)  The  Assistant  Secretary  of 
Defense  (Production  and  Logistics) 
(ASD(P&L))  shall  carry  out 
responsibilities  outlined  in  subsection 
F.2.  of  DoD  Directive  1000.11. 

(c)  The  Assistant  Secretary  of  Defense 
(Forfe  Management  and  Personnel) 
(ASD(FM&P])  shall  carry  out 
responsibilities  outlined  in  subsection 
F.3.  of  DoD  Directive  1000.11. 

(d)  The  Secretaries  of  the  Military 
Departments  and  Directors  of  Defense 
Agencies  shall: 

(1)  Prescribe  procedures  for  soliciting 
banking  institutions  to  establish  banking 
offices  on  respective  domestic  DoD 
installations.  Such  procedures  shaU 
prohibit  DoD  persoimel  from  subjecting 
banking  institutions  to  any  form  of 
coercion  either  while  banking 
arrangements  are  mider  consideration  or 
after  banking  offices  are  established. 

(2)  Review  proposals  to  establish 
banking  offices  on  respective  domestic 
DoD  installations,  select  the  banking 
institution  making  the  best  offer,  and 
recommend  designation  of  that 
institution  to  the  appropriate  regulatory 
agency. 

(3)  Forward  proposals  to  establish 
banking  facilities  to  the  DC(MS)  for 
determination  in  conjunction  with  the 
Fiscal  Assistant  Secretary  of  the 
Treasury, 

(4)  Provide  for  liaison  to  banking 
institutions  operating  banking  offices  on 
respective  domestic  DoD  installations. 

(5)  Supervise  the  use  of  banking 
offices  on  respective  DoD  installations 
within  the  guidance  contained  herein 
and  in  DoD  Directive  1000.11. 

(6)  Evaluate  the  services  provided  by 
banking  offices  to  ensure  that  they  fulfill 
the  requirements  upon  which 
establishment  and  retention  of  those 
services  were  justified. 

(7)  Monitor  practices  and  procedtires 
of  respective  on-base  banking  offices  to 
ensure  that  the  welfare  and  interests  of 
DoD  personnel  as  consiuners  are 
protected. 

(8)  Assist  respective  on-base  banking 
offices  in  developing  and  expanding 
necessary  services  tor  DoD  personnel 
consistent  with  this  part. 

(9)  Determine  the  level  of  logistic 
support  to  be  provided  to  respective 
domestic  banking  institutions  that 
submit  reports  reflecting  nonself- 
sustaining  status. 

(10)  Encourage  the  conversion  of 
existing  domestic  banking  facilities  on 
respective  installations  to  independent 
or  branch  bank  status  where  feasible. 

(11)  Provide  logistic  support  to 
overseas  banking  facilities  tmder  terms 


• 
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and  conditions  identified  in  respective 
contracts. 

(12)  Ensure  that  the  reconunendations 
of  the  Unified  or  Specffied  Command 
concerned  are  considered  before 
processing  requests  for  overseas 
banking  service  or  related  actions 
emanating  from  Component  commands 
overseas. 

(13)  Refer  matters  requiring  policy 
decisions  or  proposed  dianges  to  this 
part  or  DoD  Directive  1000.11  to  the 
DC(MS). 

(e)  The  Commanders  of  Unified  and 
Specified  Commands,  or  designees,  shall 
ensiu%  the  appropriate  coordination  of 
requests  to: 

(1)  Establish  banking  offices  in 
countries  not  presently  served.  Such 
requests  shall  include  a  statement  that 
the  requirement  has  been  coordinated 
with  the  U.S,  Chief  of  Diplomatic 
Mission  or  U.S.  Embassy  and  that  the 
host  country  will  permit  the  operation. 

(2)  Totally  eliminate  banking  offices  in 
a  cotmtry.  Such  requests  shall  include  a 
statement  that  the  U.S.  Chief  of 
Diplomatic  Mission  has  been  informed 
and  that  appropriate  arrangements  to 
coordinate  local  termination 
annoimcements  and  procedures  have 
been  made  with  the  U.S.  Embassy. 

(3)  Monitor  and  coordinate  military 
banking  operations  within  the  command 
area.  Personnel  assigned  to  securify 
assistance  positions  shall  not  perform 
this  fimction  without  the  prior  approval 
of  the  Director,  Defense  ^ctuify 
Assistance  Agency  (DSAA). 

S230J   General  operating  policies  and 
procedures. 

(a)  Limitation  on  service.  Under 
singiilar  circumstances,  more  than  one 
banking  institution  may  be  permitted  to 
operate  on  a  DoD  installation  to  ensure 
that  personnel  on  the  installation 
receive  adequate  financial  services. 

(1)  ff  a  particular  installation 
demonstrably  needs  more  services,  the 
existing  banking  office  shall  first  be 
given  the  opportunity  to  meet  those 
needs. 

(2)  When  conditions  warrant 
consideration  of  a  second  banking 
institution  on  the  installation,  a  request 
providing  full  details  shall  be  forwarded 
through  channels  to  the  DoD  Component 
headquarters  concerned  for  evaluation 
and  appropriate  action.  All  interested 
institutions  near  the  installation  that  are 
insured  by  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  or  Federal 
Savings  and  Loan  Insurance 
Corporation  (FSLIC)  should  be  given  the 
opportunify  to  offer  a  proposal.  After 
coordination  with  the  DC(MS),  the  Head 
of  the  DoD  Component  or  designee  may 


select  an  institution  and  notify  the 
appropriate  regulatory  agency. 

(b)  Unifonnity  of  service.  Financial 
services  provided  on  Dob  installations 
shall  be  as  uniform  as  possible  for  all 
DoD  personnel.  Similarly,  service 
charges  and  fee  schedules  shall, 
wherever  possible,  be  uniform  at 
overseas  DoD  installations. 

(c)  Establishing  banking  offices.  (1) 
Banking  offices  on  domestic  DoD 
installations  shall  be  established  only 
with  prior  approval  of  the  DoD 
Component  concerned  and  the 
appropriate  regulatory  agency.  Specific 
procedures  are  identified  in  Appendix  A 
of  this  part  No  commitment  may  be 
made  to  any  banking  institution 
regarding  its  proposal  until  a 
designation  is  made  by  the  appropriate 
regulatory  agency, 

(2)  Only  banking  institutions  insured 
by  the  FDIC  or  the  FSUC  shall  operate 
on  domestic  DoD  installations. 

(3)  Except  under  singular 
circumstances,  DoD  Components  may 
establish  banking  facilities  only 
overseas  and  in  those  States  that 
prohibit  branch  banking. 

(4)  Where  domestic  DoD  installations 
are  unable  to  obtain  on-base  banking 
services,  the  DoD  Component  concerned 
may  contact  the  financial  community 
about  installing  automated  teller 
machines  (ATMs). 

(i)  Proposals  that  offer  shared-access 
ATMs  shall  receive  preference. 

(ii)  The  financial  institution  selected 
must  secure  regulatory  agency  approval, 
where  necessary,  before  commencing 
ATM  service. 

(iii)  Action  taken  in  response  to  such 
proposals  shall  be  exempt  from  the 
limitation  in  paragraph  (a)  of  this 
section.  The  availabilify  of  ATM  service 
shall  not  prevent  the  later  establishment 
of  a  banking  office  if  conditions  on  an 
installation  should  change. 

(5)  The  provision  of  banking  services 
by  means  other  than  duly  chartered 
public  sector  banking  offices  or  ATM 
service  is  subject  to  prior  review  and 
approval  by  the  DC(MS]. 

(d)  Operating  agreements.  An 
operating  agreement  conforming  to  the 
guidelines  set  forth  herein,  shall  be 
executed  and  maintained  between  each 
installation  (communify)  commander 
and  on-base  banking  institution.  A 
sample  format  is  contained  in  DoD 
4000.19-R  *.  At  a  minimum,  each 


*  Copies  may  be  obtained,  at  coat  from  National 
Technical  Infonnation  Service,  52SS  Port  Royal 
Road,  ^ringfield.  VA  22161. 


agreement  shall  include  the  following 
provisions: 

(1)  Services  to  be  rendered  and  the 
conditions  therefor.  To  the  extent 
feasible,  full  financial  services  shall  be 
provided:  however,  agreements  entered 
into  under  this  provision  may  not 
restrict  the  banking  institution's  right  to 
adjust  services  and  fees  to  maintain 
consistency  with  competing  institutions 
or  the  banking  institution's  branch-wide 
service  offerings  and  fee  schedules. 

(2)  Banking  institution  agreement  to: 
(i)  Comply  with  this  part  DoD 

Directive  1000.11  and  DoD  Component 
regulations  that  implement  these 
issuances. 

(ii)  Indemnify  and  hold  harmless  the 
U.S.  Government  from  (and  against]  any 
loss,  expense,  claim,  or  demand  to 
which  the  Government  may  be 
subjected  as  a  result  of  death,  loss, 
destruction,  or  damage  in  conjimction 
with  the  use  and  occupancy  of  premises 
of  the  DoD  Component  caused  in  whole 
or  in  part  by  agents  or  employees  of  the 
banking  institution. 

(iii)  Accommodate,  whenever 
possible,  local  command  requests  for 
lecturers  and  printed  materials  for 
consumer  credit  education  programs. 
Banking  office  personnel  invited  to 
participate  in  such  programs  shall  not 
use  the  occasion  to  promote  the 
exclusive  services  of  a  particular 
financial  institution. 

(3)  Agreement  that  neither  the  DoD 
Component  concerned  nor  its 
representatives  shall  be  responsible  or 
liable  for  the  financial  operation  of  the 
banking  office  or  for  any  loss  (including 
criminal  losses),  expense,  or  claim  for 
damages  arising  from  banking  office 
operation, 

(4)  Installation  (community) 
commander's  agreement  to  provide 
support  as  specified  in  Appendix  A  of 
this  part. 

(e)  Liaison  officers.  In  the  interest  of 
maintaining  effective  lines  of 
communication,  each  commander  of  an 
installation  with  an  on-base  banking 
office  shall  appoint  a  bank  liaison 
officer  as  defined  in  enclosure  2  of  DoD 
Directive  1000.11. 

(1)  The  bank  liaison  officer's  name 
and  dufy  telephone  number  shall  be 
displayed  in  the  lobby  of  each  on-base 
banking  office. 

(2)  The  liaison  officer  shall  maintain 
regular  contact  with  the  banking  office 
manager  to  confer,  help  resolve 
customer  complaints,  and  discuss 
quantitative  and  qualitative 
improvements  in  the  services  provided. 
However,  neither  liaison  officers  nor 
their  superiors  shall  become  involved  in 
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the  intamal  operations  of  the  banking 
office. 

(3)  No  one  on  the  board  of  directors  or 
serving  the  banking  institution  in 
another  official  capacity  may  serve  as 
bank  or  credit  union  liaison  officer. 

(f)  DoDpenonnel  as  directon  of 
banking  institutions.  (1)  DaD  personnel 
may  not  serve  as  directors  of  banking 
institutions  that  operate  on  installations 
where  they  are  currently  assigned. 

(2)  Members  of  DoD  Reserve 
components  called  to  active  duty  while 
serving  as  directors  of  banking 
institutions  with  on-base  banking  offices 
need  not  resign  those  directorships 
because  of  their  changed  status. 

(g)  Complaints  processing—  (1) 
Discrimination.  Any  installation 
commander  who  suspects 
discrimination  or  receives  complaints  of 
discrimination  by  the  on-base  banking 
institution  shall  try  to  resolve  any  such 
problem  by  negotiation.  Failing  this,  in 
accordance  with  implementing  DoD 
Component  regulations,  a  written 
request  for  investigation  shall  be 
forwarded  to  the  appropriate  regulatory 
agency.  The  request  must  document  the 
problem  and  command  efforts  toward 
resolution.  Information  copies  of  all 
related  correspondence  shall  be  sent 
through  channels  to  the  DoD  Component 
concerned  for  transmittal  to  the  DC(MS]. 

(2)  Malpractice.  The  Installation 
commander  shall  report  to  the 
appropriate  regulatory  agency  evidence 
suggesting  malpractice  by  banking  office 
personnel,  in  accordance  with 
implementing  DoD  Component 
regulations. 

(3)  FoUowup.  A  DoD  Component 
unsatisfied  with  action  taken  by  the 
appropriate  regulatory  agency  shall 
submit  a  full  report  with 
recommendations  to  the  DC(MS].  The 
DC(MS)  shall  pursue  the  matter  with  the 
appropriate  regulatory  agency  and 
apprise  the  respective  DoD  Component 
cf  progress  or  resolution. 

(h)  Logistic  support— {\)  Categories  of 
domestic  banking  offices.  For  the 
purpoae  of  authorizing  logistic  support, 
banking  offices  are  categorized  either  as 
self-sustaining  or  nonself-sustaining. 

(i)  A  domestic  banking  office  is 
considered  to  be  self-sustaiidng  until, 
based  upon  financial  data  provided  by 
the  banking  institution,  the  DoD 
Component  concerned  determines  it  to 
be  nonself-sustaining.  Payment  of  rent 
for  space  and  reimbinement  Ux  utilities 
furnished  shall  be  required  from  self- 
sustaining  banking  offices.  Nonself- 
sustaining  banking  offices  may  receive 
building  space  and  utilities  free  of 
charge  under  procedures  prescribed  by 
the  DoD  Component  concerned. 


(ii)  Nonnally,  a  domestic  banking 
office  shall  have  nonself-sustaining 
status  for  at  least  4  coasecutive 
calendar  quarters  before  qualifying  for 
logistic  support  Conversely,  a  nonself- 
sustaining  banking  office  would  not  be 
designated  as  self-sustaining  until  it  had 
experienced  4  consecutive  quarters  of 
profitable  operation. 

(2)  Detailed  procedures.  Details  of 
required  and  authorized  support  for  on- 
base  banking  offices  are  provided  in 
Appendix  A  to  this  part. 

(i)  Termination  of  banking  service — 
(1)  Termination  of  operations  by  the 
banking  institution.  An  on-base  banking 
office  plarming  to  terminate  its 
operations  should  notify  the  installation 
commander  at  least  90  days  before  the 
closing  date.  This  notification  should 
precede  any  public  announcement  of  the 
plaiuied  closure.  When  appropriate,  the 
commander  shall  attempt  to  negotiate 
an  agreement  permitting  the  banking 
office  to  continue  operations  until  the 
installation  has  made  other 
arrangements.  Immediately  upon 
notification  of  a  closing,  the  commander 
shall  advise  the  DoD  Component 
headquarters  concerned.  If  it  is 
determined  that  continuation  of  banking 
services  is  justified,  action  to  establish 
another  banking  office  shall  be  taken  in 
accordance  with  paragraph  (c]  of  this 
section. 

(2]  Termination  for  cause.  Installation 
commanders  should  ensure  that  on-base 
banks  are  providing  services  in  the  best 
interest  of  DoD  personnel.  If,  after 
discussion  with  bankbig  institution 
officials,  the  installation  commander 
determines  that  the  operating  policies  of 
the  banking  office  are  inconsistent  with 
this  Instruction,  a  recommendation  for 
termination  of  logistic  support  and  space 
arrangements  may  be  made  through 
DoD  Component  chaimels.  Removal  of  a 
banking  office  fix)m  the  installation  shall 
be  made  only  with  approval  by  the  DoD 
Component  headquarters,  after 
coordination  with  the  DC(KfS)  and  the 
appropriate  regulatory  agency. 

Appendix  A— Procedures  for 
Establishing,  Supporting,  and 
Terminating  On-l>ase  Banking  Offices 

A.  Establishing  Banking  Offices 
1.  General 

DoD  Componenta  shall  review  banldng 
institution  proposala  and  recommend 
selections  in  accordance  with  S  230.S(c]. 
Banking  institutions  selected  for  domestic  on- 
base  operations  must  obtain  authority  from 
the  appropriate  regulatory  agency  t>efore 
commencing  such  operation. 

a.  In  the  case  of  Stat»charfered  izutitutions 
that  are  memlwrs  of  tlia  Federal  Reserve 
System,  approval  shall  also  be  obtained  from 


the  Federal  Reserve  Bank  for  the  district  in 
which  the  proposed  banking  office  is  located. 

b.  In  the  case  of  State-diartered  savings 
associations,  approval  shall  Ite  obtained  from 
appropriate  State  regulatory  agencies. 

c.  In  the  case  of  federally  chartered  savings 
associations,  the  determinatien  shall  be  made 
by  the  Federal  Home  Loan  Bank  Board  or  its 
principal  supervisory  agent  for  the  district  in 
which  the  association  does  business. 

2.  Domestic  Banking  Offices 

a.  Each  DoD  Component  shall  develop 
internal  instructions  that  govern  the 
submission  and  justifrcation  of  requests  to 
establish  banking  facilities  oB  respective 
instaUations.  The  following  iafonnation  shall 
be  included  in  requests  to  the  DoD 
Component  headquarters  for  banking  facility 
establishment: 

(1)  Justification  for  establishment  of  a 
banking  facility  as  opposed  to  another  type  of 
banking  office. 

(2)  Such  other  supporting  data  as  deemed 
necessary  by  the  DoO  Component  concerned. 

b.  Proposals  received  by  installation 
conunanders  to  establish  an  independent  or 
branch  bank  or  a  savings  association  office 
shall  be  forwarded  dirough  diannels  to  the 
DoD  Component  headquarters  concerned, 
together  with  recommendations  for 
acceptance  or  rejection. 

c.  The  DoD  Component  headquarters 
concerned  shall  evaluate  each  proposal  to 
estabhsh  such  offices  and,  if  acceptable, 
recommend  designation  by  the  appropriate 
regulatory  agency. 

(1)  If  there  is  no  existing  banking  office  on 
the  instaUation  and  it  is  determined  tiiat  one 
is  needed,  the  DoD  Componont  concerned 
shall  solicit  proposals  from  other  nearby 
banking  institutions  before  making  a 
determination. 

(2]  If  a  banking  office  other  than  a  banking 
facility  already  is  operating  on  the  DoD 
Installation,  the  provisions  of  S  230.5(a)(1) 
apply. 

(3)  If  the  proposal  offers  to  replace  an 
existing  banking  facility  with  an  independent 
or  branch  bank,  the  DoD  Component 
concerned  shall  offer  the  banking  institution 
currently  operating  the  facility  an  opportunity 
to  submit  a  proposal  to  conviert  the  faciUty. 

(4]  With  respect  to  a  proposed  independent 
or  branch  bank,  preference  shall  be  given  to 
the  banking  institution  that  kas  operated  the 
banking  faciUty,  provided  that  prior  banking 
service  has  been  satisfactory  and  that  the 
institution's  proposal  is  deemed  adequate. 

(5)  DoD  Component  selections  of  banldng 
facility  operators  shall  be  forwarded  to  the 
DC(MS)  for  coordination  with  the  Fiscal 
Assistant  Secretary  of  the  Tkvasuiy. 

3.  Conversions  of  Domestic  Banking  Facilities 
to  Indepenihnt  or  Branch  Banks. 

DoD  Components  shall  encourage  banking 
Institutiona  that  operate  banking  fadhties  to 
convert  them  to  independent  or  lirancfa 
banks,  if  consistent  with  State  law.  Proposals 
from  a  banking  institution  to  convert  an 
existing  baidung  faciUty  to  sn  independent  or 
branch  bank  shall  be  forwarded  to  the  DoD 
Component  headquarters  concerned  for  its 
approval  after  coordination  with  the  DC(MS) 
end  Treasury  Department 
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4.  Domestic  Automated  Teller  Machine 
(ATM)  Service 

a.  ATMs  may  be  used  to  augment  service 
provided  by  an  on-base  banking  oERce. 

(1)  An  on-base  banking  fadhty  may  be 
authorized  to  site  ATMs  on  the  installation  if 
it  conforms  to  the  requirements  of  paragraphs 
A.4.b.  and  A.4.a  Further  approval  by  the 
Treasury  Department  is  not  required. 

(2)  An  on-base  branch  or  independent  bank 
may  site  ATMs  on  the  installation  after 
obtaining  the  approval  of  the  appropriate 
regulatory  agency,  if  required  to  do  so  by  the 
regulations  of  that  agency,  and  by  conforming 
to  the  requirements  of  paragraphs  A.4.b.  and 
A.4.C. 

b.  A  banking  institution  proposing  to 
augment  on-base  banking  office  service  by 
installing  one  or  more  ATMs  shall: 

(1)  Coordinate  the  ATM  proposal  through 
the  installation  commander  according  to  DoD 
Component  regulations. 

(2)  Provide  a  statement  that  the  cost  of 
ATM  installation  and  maintenance  shall  be 
home  by  the  banking  institution  alone  or  in 
conjunction  with  other  financial  institutions. 

(3)  Provide  for  access  through  debit  aiad 
credit  cards. 

c.  Upon  approval,  appropriate  leases  shall 
be  negotiated  in  accordance  with  this  part. 

(1)  No  lease  is  needed  to  site  an  ATM 
within  the  existing  banking  office. 

(2)  When  a  banking  office  requests  up  to 
100  square  feet  of  additional  floor  space  in  an 
existing  structure,  and  the  banking  office 
agrees  to  bear  all  expenses  for  modifying  the 
structure,  a  lease  providing  for  nominal 
rental,  i.e.,  $1.00  for  the  term  of  the  lease  shall 
be  locally  negotiated  and  approved.  This 
lease  provision  also  shall  be  offered  if  the 
banking  office  requests  up  to  250  square  feet 
of  land  to  construct,  at  its  expense,  a  kiosk  or 
other  structure  to  house  an  ATM  In  either 
case,  the  cost  of  any  maintenance,  utilities, 
and  services  provided  by  the  mstallation 
shall  be  borne  by  the  banking  office. 

{31  Leases  pertaining  to  other  situations 
shall  be  negotiated  in  accordance  with 
section  C,  of  this  Appendix. 

5.  Overseas  Banking  Facihties  Operated 
under  Contract 

a.  In  implementing  this  Instruction,  each 
DoD  Component  shall  develop  internal 
instructions  governing  the  submission  of 
requests  jusUfying  the  need  for  banking 
facilities  proposed  for  particular  overseas 
installations.  Upon  favorable  review  by  the 
DoD  Component  headquartere  concerned, 
such  requests  shall  be  submitted  to  the 
DC(MS]  with  a  recommendation  for  inclusion 
in  the  appropriate  contract  subject  to  the 
following  conditions. 

b.  As  a  general  rule,  banking  facilities  may 
be  established  when  the  installation 
(community)  population  meets  the  following 
criteria: 

(1)  Full-time  banking  facility.  Except  in 
unusual  circumstances,  a  total  of  at  least 
1,000  permanent  party  military  personnel  and 
DoD  civilian  employees  is  necessary  to 
qualify  for  a  full-time  banking  facility. 

(2)  Part-time  banking  facility.  Except  in 
unusual  circumstances,  a  total  of  at  least  250 
permanent  party  military  personnel  and  DoD 
civilian  employees  is  necessary  to  qualify  for 
a  part-time  banking  facility. 


clf  the  population  at  certain  remote  areas 
is  not  sufficient  to  qualify  under  the  criteria 
for  full-  or  part-time  banldng  fadUties,  the 
installation  (community)  commander  shall 
explore  all  other  alternatives  for  acquiring 
limited  banidng  services  (such  as  check- 
cashing  and  accommodation  exchange 
service  by  disbursing  officers  and  their 
agents)  before  requesting  establishment  of  a 
banking  fadlity  as  an  exception  to  these 
provisions. 

d.  The  data  used  to  justify  establishment  of 
overseas  banking  fadiities  shall  include  but 
not  be  limited  to: 

(1)  The  approximate  number  of  DoD 
personnel  at  the  installation  and  any  other 
persons  who  may  be  authorized  to  use  the 
banking  facility. 

(2)  The  distances  between  the  installation 
and  the  nearest  banking  facility  and  credit 
union  offices,  the  operators  of  those 
institutions,  and  the  installations  (military 
communities)  at  which  they  are  located. 

(3)  The  availability  of  official  and  public 
transportation  between  the  installation  and 
the  nearest  banking  facility  and  credit  union 
office. 

(4)  The  approximate  loss  of  duty  time  as  a 
result  of  DoD  personnel  leaving  the 
installation  to  obtain  banking  services. 

(5)  The  number  of  DoD  personnel  in  duty 
assignments  that  confine  them  to  the 
installation  or  who  cannot  obtaiQ 
transportation  (such  as  hospital  patients). 

(6)  Source(s)  from  which  the  military 
disbursing  officer  presently  obtains  operating 
and  payroll  cash,  the  frequency  of  these  cash 
acquisitions,  and  the  approximate  dollar 
value  obtained  monthly. 

(7)  The  name  and  location  of  the  depositary 
now  being  used  by  the  military  disbursing 
officer  to  make  official  deposits  for  credit  to 
the  U.S.  Treasury's  General  Account. 

(8)  The  estimated  savings  to  the  military 
disbursing  officer  if  a  banking  facility  is 
established  on  the  installation. 

(9)  A  list  of  organizational  and 
nonappropriated  fund  accounts,  the  name(8) 
and  location(8)  of  the  banking  institution 
where  presently  deposited,  and  the  average 
daily  activity  and  balance  of  each  account. 

(10)  A  written  description  and  photographs 
or  drawings  of  the  space  proposed  for 
banking  facility  use.  The  extent  and 
approximate  cost  of  required  alterations, 
including  the  construction  of  counters  and 
teller  cages,  shall  be  included. 

(11)  A  statement  detailing  the  requirements 
of  the  proposed  banking  facility  for  safes,  a 
vault,  or  both  appropriate  alarm  systems  and 
camera  surveillance  equipment,  where 
deemed  necessary.  The  statement  shall 
include  the  costs  of  such  equipment  and  the 
manner  in  which  it  will  be  acquired. 

(12)  In  countries  without  U.S.  contractor- 
operated  banking  facilities,  a  statement  as 
required  by  S  230.4(e)(1). 

e.  Establishment  of  an  overseas  banldng 
facility  is  predicated  upon: 

(1)  Designation  of  the  facility  contractor  as 
a  depositary  and  financial  agent  of  the  U.S. 
Government  by  the  Fiscal  Assistant 
Secretary  of  the  Treasury. 

(2)  The  availability  of  pro(>osed  banking 
contractors  able  and  willing  to  bid  for  the 
operation  of  the  facility,  and  the 
reasonableness  of  such  proposals. 


(3)  The  availability  of  appropriated  funds 
to  underwrite  such  banking  services. 
6.  Other  Overseas  Banking  Offices 

The  banking  and  currency  control  lows  of 
certain  host  countries  do  not  penntt  U.& 
banking  institutions  to  operate  banking 
facilities  on  DoD  installations. 

a.  Commanders  of  installations 
(communities)  in  such  countries  where  there 
is  a  demonstrated  need  for  additional 
banking  service  and  the  population  meets  die 
criterion  in  paragraph  A.5.1J.,  shall  forward 
requests  for  banking  services,  or  unsolidted 
proposals  from  local  banks,  through 
command  channels  with  supportmg  data  as 
required  in  paragraph  A.S.d..  of  this 
Appendix. 

b.  If  the  DoD  Component  concerned 
concurs  in  the  request,  it  shall  be  forwarded 
to  the  DC(MS)  for  approval  and  coordination 
with  the  Fiscal  Assistant  Secretary  of  the 
Treasury  for  designation  of  the  parent 
banking  institution  as  a  depositary  and 
financial  agent  of  the  U.S.  Government. 

c.  Overseas  banking  facilities  shall  l>ecome 
operational  only  after  Treasury  designation 
of  the  parent  banking  institution  and  an 
indication  of  the  institution's  willingness  and 
ability  to  provide  collateral  backing  for  any 
official  and  nonappropriated  fund  U.S.  dollar 
deposits  in  a  form  acceptable  to  the  DC(MS) 
and  the  Fiscal  Assistant  Secretary  of  the 
Treasury. 

B.  Support  of  On-Base  Banking  Offices 

1.  General 

DoD  Component  regulations  that 
implement  this  Instruction  shall  provide  for 
installation  support  to  all  on-base  banking 
offices,  includmg: 

a.  Military  or  civilian  guards  (the  latter  to 
be  used  within  the  installation  only),  military 
police,  or  other  protective  services  to 
accompany  shipments  of  money  from  the 
parent  banking  institution  or  other  source 
when  such  monies  are  primarily  for  use  by 
the  military  disbursing  officer,  on  paydays, 
and  when  required  to  avoid  undue  risks  or 
insurance  costs  on  the  part  of  the  on-base 
banldng  office.  In  this  regard,  overall  security 
precautions  normally  present  shall  be 
considered. 

b.  Central  locator  service,  under  conditions 
identified  in  enclosure  3  of  I>oD  Directive 
100011,  when  requested  by  on-base  banking 
offices.  This  service  shall  be  provided  at  no 
cost  in  accordance  with  DoD  Instruction 
7230.7. 

c.  Debt  processing  assistance  in 
accordance  with  DoO  Directive  1344.9,  as 
limited  by  the  Privacy  Act  guidelines  set  forth 
in  enclosure  3  of  DoD  Directive  1000.11.  If 
delinquent  loans  or  dishonored  checks  are 
not  recouped  within  48  hours,  banking 
institutions  operating  on  DoD  installations 
may  bring  them  to  the  attention  of  the  local 
commander,  bank  liaison  officer,  or  other 
designee  for  assistance  in  effecting  restitution 
of  the  amount  due,  if  not  otherwise  prohibited 
by  law. 

d.  Clearance  procedures  for  military 
peraonnel  departing  their  installations  that 
provide  the  on-base  banking  office  with 
adequate  notice  of  its  customers'  impending 
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departure.  Clearance  involves  reporting  a 
change  of  address,  reaffirming  allotments  or 
notes  payable,  and  arranging  for  counseling, 
if  appropriate.  Qearance  shall  not  be  denied 
to  facilitate  the  collection  of  debts  or  the 
resolution  of  disputes  between  the  financial 
institution  and  its  departing  customers. 
Where  administratiyely  feasible,  similar 
clearance  procedures  shall  be  used  for 
departing  DoD  civilian  personnel. 

e.  Prohibition  of  traveler's  check  and 
money  order  sales  by  organizations  other 
than  Uie  on-base  banking  office,  post  office, 
and  credit  union  during  times  when  the 
banking  office  is  open  for  business. 

2.  Domestic  Nonself-Sustaining  Banking 
Offices 

When  a  DoD  Component  determines  that  a 
banking  office  has  nonself-sustaining  status, 
it  may  furnish  logistic  support  writhout  charge, 
as  provided  in  paragraph  B.2.d. 

a.  Through  no-cost  permits  or  licenses,  a 
nonself-sustaining  banking  office  may  be 
provided  space  on  a  DoD  installation  at  one 
or  more  locations  for  up  to  5  years,  as 
prescribed  in  DoD  Directive  4165.6.  The 
cumulative  total  of  space  authorized  for  one 
or  more  locations  is  subject  to  the  limitations 
contained  in  MIL-HDBK-1190. 

b.  All  space  assigned  by  the  GSA,  whether 
leased  or  in  Federal  office  buildings,  is 
reimbursable  to  the  GSA  at  the  current  GSA 
rental  rates  under  Public  Law  92-313. 
Consequently,  the  GSA  shall  charge  the 
benefiting  DoD  Component  for  any  GSA 
space  assigned  for  banking  office  operations. 

c.  In  those  exceptional  cases  when  a 
nonself-sustaining  banking  office  is 
authorized  to  construct  its  own  building  or 
use  its  funds  to  expand,  modify,  or  renovate 
Government-owned  space,  a  no-cost  permit 
or  license  may  be  provided.  Duration  of  the 
permit  or  license  shall  be  commensurate  with 
the  extent  of  the  improvements  as  determined 
by  the  DoD  Component  concerned.  It  shall  be 
elective  until  the  agreed  date  of  expiration 
or  until  the  banking  office  is  determined  to  be 
self-sustaining,  whichever  occurs  first.  The 
provisions  of  section  C.  in  this  Appendix 
apply  in  the  latter  case. 

d.  The  term  "logistic  support"  shall  include: 
(1)  Customer  and  work  areas,  in 

accordance  with  MIL-HDBK-ligo  (reference 
(i)).  It  is  important  that  the  banlung  office  be 
housed  in  a  building  accessible  to  most  DoD 
personnel  on  the  installation,  in  a  location 
permitting  maximum  security. 

(2]  Steel  bars,  grillwork,  security  doors,  a 
vault  or  safe  (or  both],  burglar  alarm  system, 
other  security  features  normally  used  by 
banking  institutions,  construction  of  counters 
and  teller  cages,  and  other  necessary 
modifications  and  alterations  to  existing 
buildings  subject  to  the  procedures  and  fiscal 
limits  in  DoD  Directive  4270.24. 

(3)  UtiUties,  custodial  and  janitorial 
services,  and  intrastation  telephone  service. 
The  banking  office  shall  pay  costs  for  long- 
distance toll  calls,  however. 

(4)  Air-conditioning,  which  is  considered  a 
normal  utility  for  banking  offices  located  on 
installations  qualifying  for  air-conditioning 
under  DoD  Component  regulations.  Banking 
space  is  classified  as  administrative  space  on 
DoD  installations. 


(5)  When  available  from  local  stock,  lease 
of  the  following  at  nominal  cost;  i.e.,  $1.00  per 
year,  under  authority  of  10  U.S.C.  2667: 
typewriters,  adding  machines,  other  office 
equipment,  and  office  furniture. 

e.  All  maintenance,  repair,  rehabilitation, 
alterations,  or  construction  for  on-base 
banking  offices  shall  oomply  with  DoD 
Instruction  4165.64. 

f.  Upon  determination  that  a  banking  office 
has  become  self-sustaining,  its  no-cost  lease 
or  permit  shall  be  canceled  and  a  lease 
negotiated  in  accordance  with  section  C,  of 
this  appendix. 

3.  Additional  Support  in  Overseas  Areas 

a.  Banking  facilitiea  operated  under 
contract  In  addition  to  the  logistic  support 
identified  in  paragraph  B.2.d.,  the  following 
shall  be  made  available  to  banking  facilities 
operating  under  DoD  contract  at  overseas 
installations: 

(1)  U.S.  Military  Postal  Service  under  DoD 
Directive  4525.6.  Use  of  the  free  intra-theater 
deUvery  system  (IDS)  is  authorized  for  all 
routine  mail  sent  and  received  between  Army 
Post  Offices  (APOs)  and  Fleet  Post  Offices 
(FPOs)  within  a  theater. 

(2)  Access  to  DoD  voice  and  data 
teleconmiunication  systems  as  granted  by  the 
Defense  Communications  Agency  on  a  case- 
by-case  basis. 

(3)  Certificates  of  nonavailability,  if 
required  by  the  designated  property 
adininistrator,  when  items  of  office 
equipment  or  furniture  requested  by  the 
banking  facility  are  unavailable  for  loan  on 
memorandum  receipt 

(4)  Vehicle  registration  and  purchase  of 
fuel  fix)m  Government-owned  facilities  for 
bank-operated  vehicles  if  not  in  conflict  with 
host-country  agreements.  Vehicle 
registrations  shall  be  subject  to  normal  fees. 

(5)  DoD  housing  on  a  rental  basis  to  key 
banking  facility  personnel  unable  to  find 
suitable,  reasonably  priced  housing  in  the 
vicinity  of  the  DoD  installation,  subject  to  the 
assigiunent  procedures  and  other 
requirements  of  DoD  4ie5.63-M. 

(6)  Travel  of  U.S.-based  banking  institution 
officials  to  their  overseas  on-base  offices  as 
set  forth  in  DoD  Directive  4000.6.  Invitational 
travel  orders  that  authorize  travel  at  no 
expense  to  the  U.S.  Government  may  be 
issued  by  the  local  commander  for  official 
onsite  visits. 

(7)  Other  support  as  required  under  the 
terms  and  conditions  established  during 
annual  contract  negotiations  and  confirmed 
in  respective  contracts.  Suggestions  for 
change  may  be  forwarded  through  military 
channels  to  the  DC(MS). 

b.  Other  overseas  banking  offices.  (1) 
Logistic  support  shaD  be  negotiated  with  the 
parent  banking  institution  and  the  resulting 
provisions  incorporated  into  written 
operating  agreements. 

(2)  Logistic  support  should  not  exceed  that 
provided  to  banking  offices  in  the  United 
States.  Whenever  passible,  parent  banking 
institutions  shall  reimburse  the  DoD 
Component  concerned  for  logistic  support. 

C.  Leases  of  Government  Real  Property 

1.  Government-Owned  Buildings 

The  lease  of  an  existing  structure  to  house 
a  self-sustaining  banking  office  shall  be  at 


appraised  fair  market  rental  value  under  the 
following  terms  and  considerations: 

a.  The  lease  term  shall  not  exceed  5  years, 
subject  to  renewal  by  mutual  agreement,  with 
the  head  of  the  DoD  Component  concerned 
reserving  the  right  to  terminate  the  lease 
under  conditions  specified  in  paragraph 
C.2.a.,  of  this  appendix.  Tke  banking 
institution  shall  reimburse  the  DoD 
Component  concerned  for  GSA-assigned 
space  at  the  current  GSA  rental  rates. 

b.  When  the  banking  institution  uses  its 
own  funds  to  modify  or  renovate  Government 
building  space,  a  lease  may  be  negotiated  for 
a  period  not  to  exceed  25  years.  Duration  of 
the  lease  shall  be  commensurate  with  the 
extent  of  the  improvements  as  determined  by 
the  DoD  Component  concerned. 

c.  The  lessee  shall  perform  any  required 
interior  alteration  and  maintenance  and  shall 
pay  for  utilities  and  custodial,  janitorial,  and 
other  services  furnished. 

2.  Government-Owned  Land 

a.  Except  as  provided  is  paragraph  B.2.C.  of 
this  Appendix  land  required  for  approved 
building  construction  at  bank  expense  shall 
be  made  available  by  real  estate  lease,  at 
minimal  charge;  e.g.,  $1.00  per  year.  Once 
determined,  the  charges  shall  be  applicable 
for  the  term  of  the  lease. 

b.  When  a  banking  institution  participates 
in  the  construction  of  a  complex,  such  as  an 
installation  shopping  mall,  it  shall  be 
provided  a  lease  covering  only  underlying 
land  for  the  specific  space  to  be  occupied  by 
the  banking  office. 

c.  If  determined,  in  accordance  v\rith  10 
U.S.C.  2667,  to  be  in  the  Government's 
interest  an  existing  lease  of  land  may  be 
extended  before  expiration  of  its  term. 
Passage  of  title  to  facilities  shall  be  deferred 
imtil  all  extensions  have  expired.  Such 
extensions  shall  be  for  periods  not  to  exceed 
5  years.  The  banking  institution  shall 
continue  to  maintain  the  premises  and  pay 
for  utihties  and  services  furnished  in 
accordance  with  DoD  Instruction  7230.7. 

d.  Once  determined,  the  rental  charge 
under  any  lease  granted  et  fair  market  value 
is  applicable  for  the  term  of  the  lease. 
However,  an  extension  of  any  such  existing 
lease  may  provide  for  notninal  rental,  i.e., 
$1.00  for  the  term  of  the  lease  extension. 

e.  When,  under  the  terms  of  a  lease,  title  to 
improvements  passes  to  the  Government 
arrangements  shall  normally  be  made: 

(1)  By  no-cost  permit  or  license  for  the 
continued  occupancy  of  those  improvements 
by  a  nonself-sustaining  banking  office  if  it 
continues  to  be  nonself-sustaining.  When  the 
square  footage  involved  exceeds  that 
authorized  in  MIL-HDBK-119a  the  banking 
office  shall  be  given  first  choice  to  continue 
occupying  the  excess  space  under  a  lease 
that  provides  for  nominal  rental  for  the  land 
underlying  that  excess  space;  or 

(2)  By  lease  for  continued  occupancy  of 
those  improvements  by  a  self-sustaining 
banking  office  at  nominal  rental  only  for  the 
land  associated  therewith.  The  lessee  shall 
continue  to  maintain  the  premises  and  pay 
the  cost  of  utilities  and  services  furnished,  in 
accordance  with  DoD  InBtniction  7230.7. 
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3.  Other  Lease  ConsideratioDs 


a.  The  term  of  a  lease  may  exceed  5  yean 
only  when  a  Military  Department  Secretary, 
or  designee,  determines  that  aocfa  on 
extended  term  wrill  promote  the  national 
defense  or  be  in  the  public  interest  under  10 
U.S.C2887(bKl). 

b.  Leases  shall  include  the  provision  that 
.  in  the  event  of  national  emergent^  or  the 

following  events,  at  the  option  of  the 
Government  structures  and  other 
improvements  erected  thereon  shall  be 
conveyed  to  the  Government  without 
reimbursement  or  removed  and  the  land 
restored  to  its  original  condition: 

(1)  Installation  inactivation.  closing,  or 
other  disposal  action; 

or 

(2)  Termination  of  the  banking  institution's 
lease  under  §  230.5(i]  of  this  part. 

c.  Leases  executed  before  this  part  takes 
effect  shall  not  be  altered  unless  a  lessee 
specifically  requests  a  renegotiation  under 
these  provisions.  No  lease  contract  may  be 
negotiated  or  renegotiated,  nor  may  any 
rights  thereunder  be  waived  or  surrendered, 
without  compensation  to  the  Government 
except  as  provided  in  (  230.5(h). 

D.  Construction  of  Bank  Buildings 

Banking  institution  proposals  to  finance 
construction  of  buildings  on  domestic  DoD 
installations  must  be  processed  in 
accordance  with  DoD  Instruction  7700.ia  In 
support  of  each  construction  proposal,  the 
banking  institution  shall  provide  written 
assurance  that: 

1.  Management  understands  its  potential 
loss  of  the  building  in  the  event  of  installation 
closure  or  other  delimiting  condition 
identified  in  paragraph  C.3.b.,  of  this 
appendix. 

2.  The  proposed  building  shall  serve  only 
the  needs  of  the  banking  office  and  shall  not 
be  used  to  house  other  activities. 

3.  Management  accepts  financial 
responsibihty  for  and  shall  reimburse  the  U.S. 
Government  for  all  costs  of  construction  and 
maintenance,  utilities,  and  other  services 
furnished.  Rates  shall  be  estabKshed  under 
DoD  Directive  4000.6  and  confinned  by  a 
written  agreement  between  the  DoD 
installation  and  the  banking  institution. 

£.  Banking  Office  Termination 
1.  Domestic  Banking  Facilities 

a.  The  installation  commander  shall  notify 
the  DoD  Component  headquarters  concerned 
when  a  banking  facility  has  been  placed  in 
an  inactive  stanis  and  when  personnel 
reductions  at  the  DoD  installation  have 
reduced  banking  facility  operations  to  below 
a  justifiable  level.  The  DoD  Component  shall 
advise  the  DC(MS)  and  the  Fiscal  Assistant 
Secretary  of  the  Treasnry  so  that  the  banking 
institution's  authority  to  operate  the  banking 
facility  may  be  terminated. 

b.  In  general  the  parent  banking  institution 
may  close  a  banking  facility  after  sending 
written  notification  to  the  Treasury 
Department  and  the  installation  commander 
not  less  than  90  days  before  the  closing  date. 
The  Treasury  Department  shall  then 
terminate  the  banking  institutioD's  authority 
to  operate  the  banking  facility,  and  the  DoD 
Component  concerned  shall  determine  the 


feaoibility  of  requesting  another  baiddng 
inatitutioa  to  operate  at  the  installation. 
Z.  Other  Domestic  Banking  Offices 

a.  Requests  for  termination  for  cause  shall 
be  processed  in  accordance  with  i  230.5(iK2). 

b.  Banking  offices  other  than  banking 
facilities  may  be  terminated  by  the  parent 
banking  institution  provided  written  notice  is 
furnished  to  the  installation  commander  not 
less  than  90  days  before  the  closing  date. 

3.  Overseas  Banking  Facilities  Operated 
Under  Contract 

a.  The  installation  (community)  commander 
shall,  through  DoD  Component  channels, 
notify  the  DC(MS]  when  personnel  reductions 
or  other  situations  at  the  DoD  installation 
(military  community]  have  reduced  banking 
facility  activity  to  below  a  level  Justifying 
continued  operation. 

b.  Such  notifications  shall  indicate  whether 
a  part-time  facility  should  be  established  and 
the  number  of  hours  and  days  per  week  that 
such  an  operation  is  justified. 

4.  Other  Overseas  Banking  Offices. 
Terminations  shall  be  effected  under 

termination  clauses  in  respective  operating 
agreements.  Notice  of  intent  to  terminate, 
including  the  closing  date,  shall  be  forwarded 
by  the  overseas  component  commander  in 
accordance  with  DoD  Component 
implementing  instructions.  The  DoD 
Component  shall  so  notify  the  DC(MS)  and 
Fiscal  Assistant  Secretary  of  the  Treasury  so 
that  the  banking  institution's  authority  as  a 
depositary  and  financial  agent  of  the  U.S. 
Government  may  be  revoked. 

F.  Notification  of  Banking  Offices 

Each  DoD  Component  shall  ensure  that 
every,  banking  institution  %vith  an  office  at  its 
installations  receives  a  copy  of  the  document 
that  implements  this  Instruction  and  DoD 
Directive  1000.11. 

Appendix  B— Operatioiia  of  On-Base 
Banldng  Offices 

A.  Services  Rendered 

1.  To  Individuals  and  Nonappropriated  Fund 
butrumentalities 

a.  Normally,  banking  offices  shall  provide 
the  same  services  at  DoD  installations  as 
available  locally.  Service  charges  or  fees 
levied  for  such  services  may  not  exceed  those 
customary  for  the  banking  institution  that 
operates  the  banking  office,  with  the 
following  exceptions: 

(1)  Treasury  checks  shall  be  cashed  for  all 
DoD  personnel  and  there  will  be  no  charge  to 
the  banking  office's  account  holders. 

(2)  A  reasonable  charge  may  be  made  for 
cashing  personal  checks;  however,  checks 
drawn  on  the  banking  institution  operating 
the  banking  office  shall  be  cashed  without 
charge  provided  sufficient  collected  funds  are 
on  deposit  to  cover  such  checks. 

b.  Counseling  service  shall  be  made 
available  without  charge  to  individual 
account  holders.  Such  services  shall  include 
helping  customers  to  budget  and  solve 
financial  problems.  Military  members  in 
junior  enlisted  grades  or  newly  married 
couples  who  apply  for  loans  shall  receive 
special  attention  and  counseling. 


c.  In  accordance  with  accepted  t^^Hif 
practice,  policies  on  loans  to  individaalaan 
expected  to  be  as  liberal  as  possible  while 
remaining  consistent  with  the  overall 
interests  of  the  banking  institution  and  its 
stockholders. 

(1)  On-booe  banking  offices  must  striva  to 
provide  the  best  poasible  service  to  all 
customers.  Offices  that  evidence  a  policy  of 
discrimination  in  their  loan  services  are  in 
violation  of  this  Instruction.  In  resolvii^ 
complaints  of  discriminatioa  the  installation 
commander  shall  follow  procedures  specified 
in  t  230.5(g)(1). 

(2}  On-base  banking  offices  shall  conform 
to  the  Standards  of  Faimeas  principles  as  set 
forth  in  DoD  Directive  1344.9  before 
executing  loan  or  credit  agreements.  Should 
an  on-base  banking  office  refer  a  prospective 
borrower  to  an  off-base  office  of  the  some 
institution,  it  shall  advise  the  latter  office  that 
the  DoD  requires  compliance  with  the 
Standards  of  Fairness  before  executing  the 
loan  or  credit  agreement. 

2.  To  Disbursing  Officers 

a.  Banking  offices  are  expected  to  provide 
payroll  cash  to  military  disbursing  offices, 
upon  request.  Local  operating  funds  may  be 
expended  if  the  banking  office  requests 
reimbursement  for  costs  incurred. 

b.  When  so  authorized,  banldng  offices 
shall  accept  deposits  for  credit  to  the 
Treasury's  General  Account 

B.  Staffing 

1.  On-base  banking  offices  are  expected  to 
be  adequately  staffed  commensurate  with 
banking  industry  standards  for  similar 
numbers  of  account  holders  and  financial 
services  rendered.  Staffmg  at  overseas 
banking  facilities  operated  under  contract 
shall  be  maintained  within  negotiated 
ceilings. 

2.  Remote  service  locations  at  the  same 
installation  may  be  staffed  with  one  person 
alone,  provided  that  there  is  a  direct  courier 
or  message  service  to  the  main  on-base 
banking  office. 

3.  All  staffing  shall  fully  comply  with  the 
spirit  and  intent  of  the  DoD  equal 
employment  opportunity  policies  and 
programs,  in  accordance  with  DoD  Directive 
1440.1. 

4.  Neither  active  duty  military  personnel 
nor  DoD  civilian  employees  may  be  detailed 
to  duty  or  employment  with  an  on-base 
banking  office.  However,  off-duty  DoD 
personnel  may  be  employed  by  a  banking 
office  if  approved  by  the  installation 
commander  following  a  determination  that 
such  employment  will  not  interfere  with  the 
full  performance  of  the  individual's  official 
duties. 

C.  Hours  of  Operation 

1.  General 

On-base  banking  offices  may  conduct 
operations  during  normal  duty  hours 
provided  they  do  not  disrupt  the  performance 
of  official  duties.  Banking  offices  should  set 
operating  hours  that  meet  the  needs  of  all 
concerned.  ATMs  may  be  used  to  provide 
expanded  service  and  operating  hours. 
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2.  Overseas  Banking  Facilities  Operated 
Under  Contract 

Although  respective  contracts  limit  the 
number  of  operating  hours  per  week, 
installation  (community)  commanders  and 
banking  facility  managers  are  encouraged  to 
agree  on  the  specific  days  and  hours  of 
operation  that  best  meet  local  needs. 

a.  Operating  days  negotiated  locally  may 
include  Saturdays,  and  operating  hours  may 
include  evening  hours  when  necessary  to 
complement  or  parallel  other  retail  services 
available  to  DoD  personnel  provided  the 
contractor  agrees  to  provide  such  service  at 
no  additional  cost  to  the  Government. 

b.  When  cost  implications  are  involved,  the 
installation  (community)  commander  shall 
forward  his  request  for  expanded  or  modified 
days  or  hours  of  operation,  with  a 

justifi  cation  therefor,  through  military 
channels  for  consideration  by  the  DC(MS]. 

D.  Deposit  Insurance 

Domestic  on-base  banking  offices  must 
provide  insurance  coverage  by  the  FDIC  (for 
commercial  banks  and  certain  savings  banks) 
or  FSLIC  (for  certain  savings  banks  and  all 
other  savings  associations  as  defined  in  DoD 
Directive  1000.11.  A  banking  office  not 
maintaining  such  insurance  shall  be 
suspended  from  on-base  operation. 

E.  Allotments  of  Pay 

DoD  personnel  may  use  their  allotment  of 
pay  privileKes  as  authorized  by  DoD 
Directives  7330.1  and  1418.4  to  estabUsh 
sound  credit  and  savings  practices  through 
on-base  banking  offices. 

1.  The  bankmg  institution  shall  credit 
customer  accounts  not  later  than  the  value 
date  of  the  allotment  check  or  electronic 
funds  transfer. 

2.  Under  no  circumstances  shall  the 
initiation  of  an  allotment  of  pay  become  a 
prerequisite  for  loan  approval  or 
disbursement  to  the  banking  office's 
customer.  Allotments  voluntarily  consigned 
to  a  banking  office  shall  continue  at  the 
option  of  the  allotter. 

F.  Advertising 

1.  Advertising  of  on-base  banking  services 
shall  be  in  harmony  with  apphcable  policies 
continued  in  DoD  Directive  1344.7. 

2.  Advertising  in  official  Armed  Forces 
newspapers  and  periodicals  (DoD  Instruction 
5120.4  and  DoO  Directive  5120.43)  is 
prohibited  with  the  exception  of  insert 
advertising  in  the  Stars  and  Stripes  overseas. 

3.  DoD  Directive  5120.20  prevents  use  of  the 
Armed  Forces  Radio  and  Television  Service 
to  promote  a  specific  financial  institution. 

4.  An  on-base  banking  office  may  use  the 
imofficial  section  of  that  installation's  daily 
bulletin,  provided  space  is  available,  to 
inform  DoD  personnel  of  financial  services 
and  announce  seminars,  consumer 
information  programs,  and  other  matters  of 
broad  general  interest.  Announcements  of 
free  financial  counseling  services  are 
encouraged.  Such  media  may  not  be  used  for 
competitive  or  comparative  advertising  of,  for 
example,  specific  interest  rates  on  savings  or 
loans. 

5.  An  on-base  banking  office  may  use  that 
installation's  information  bulletin  boards  for 


announcements  of  a  broad  general  nature 
that  complement  the  installation's  financial 
counseling  and  thrift  promotion  programs.  An 
on-base  banking  office  may,  with  moderation, 
use  that  installation's  message  center 
services  to  distribute  announcements  for 
display  on  informational  bulletin  boards, 
provided  this  does  not  overburden  the 
distribution  system. 

6.  Installations,  to  Include  military 
exchange  outlets  or  concessionaires,  shall  not 
pennit  the  distribution  of  competitive 
literature  from  other  banking  institutions  at 
locations  served  by  on-base  banking  offices. 
This  does  not  prevent: 

a.  A  banking  institution  from  using  mail, 
telecommunications,  or  commercial 
advertising  to  serve  its  customers. 

b.  Exchange  Services  from  distributing 
literature  on  affinity  credit  cards  centrally 
acquired  through  competitive  soUcitation. 

C.  Supplemental  Conditions  for  Overseas 
Operation 

1.  General 


Overseas  banking  facilities  shall  operate 
under  terms  and  conditions  established  at  the 
time  of  annual  contract  negotiations  and 
confirmed  in  respective  contracts  or 
contracting  officer  determinations. 

2.  Authorized  Customers 

Respective  banking  contracts  specify 
personnel  authorized  to  receive  service. 
Additionally,  overseas  major  commanders 
may  approve  banking  services  for  other 
individuals  and  organizations  that  qualify  for 
individual  logistic  support  under  the 
regulations  of  the  DoD  Component 
concerned,  provided  thdt  use  of  banking 
services  is  not  prevented  by  status  of  forces 
agreement  other  intergovernmental 
agreement,  or  local  law. 

3.  Services  Rendered 

Services  to  be  rendered  and  related 
charges  shall  be  spt cified  in  respective 
contracts.  Suggestions  for  expansion  or 
modification  of  authorized  services,  fees,  or 
charges  may  be  forwarded  through  military 
channels  to  the  DC(MS).  Proposals  for  any 
new  service  must  be  coordinated  with  the 
appropriate  Unified  Commander  and  U.S. 
Chief  of  Diplomatic  Mission  or  U.S.  Embassy 
to  make  certain  that  the  proposal  does  not 
conflict  with  statua  of  forces  agreements  or 
host-country  law. 

4.  Acceptance  of  Services  Rendered 

DoD  Component  regulations  implementing 
this  Instruction  shall  require  each  commander 
for  an  installation  (military  community)  with 
a  banking  facility,  or  designee,  to: 

a.  Review  monthly  income,  expense,  and 
activity  statements  provided  by  fuU-time 
banking  facilities. 

b.  Report  to  the  banking  facility  manager 
within  7  calendar  days  of  discovering  any 
deficiency  in  the  delivery  of  contractual 
banking  services.  If  the  deficiency  is  not 
remedied  within  30  calendar  days,  the 
commander  shall  report  the  matter  through 
military  channels  Id  the  DC(MS). 

5.  Other  Operating  Conditions 

a.  Both  the  banking  facility  contractor  and 
DoD  disbursing  oftcers  shall  ensure  that 


cash  management  practices  minimize  the 
cash  required  to  conduct  business. 

b.  Banking  facility  protision  of  foreign 
currencies  shall  be  in  accordance  with  DoD 
Directive  7360.11. 

c.  When  miUtary  payment  certificates  are 
prescribed  for  the  area  in  which  the  overseas 
banking  faciUty  is  operating,  they  shall  be 
used  in  accordance  with  DoD  Directive  7380.5 
and  any  DoD  Component  regulations 
implementing  that  issuance. 

d.  Overseas  major  commanders  shall 
cooperate  with  banking  facihties  contractors 
in  planning  for  the  provision  or  termination  of 
banking  services  in  the  event  of  hostiUties  or 
other  emergencies. 

6.  Other  Overseas  Banking  Offices 

a.  Operating  agreements  executed  under 

§  230.5(d)  of  this  part  shall  specify  authorized 
customers,  services  rendered  and  related 
charges,  and  conditions  of  operation.  To  the 
extent  feasible,  services  and  charges  shall  be 
negotiated  to  parallel  those  provided  by 
banking  facihties  operated  under  the  DioD 
banking  contracts. 

b.  Before  such  agreements  are  executed, 
they  shall  be  coordinated  with  the  Unified 
Commander,  or  designee,  and  the  DoD 
Component  concerned.  Upon  approval, 
copies  shall  be  provided  to  the  DC(MS]. 

Dated:  August  9, 1989. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  89-19032  Filed  8-14-89;  8:45  am) 
BtUJNO  CODE  3810-01-U 


32  CFR  Part  231 
[DoO  Directive  1000.1^] 
RIN  0790-AA51 

Financial  Institutions  on  OoD 
Installations 

agency:  Office  of  the  Secretary,  DoD. 
action;  Final  rule. 

summary:  a  proposed  rule  to  modify 
various  policies  covering  relationships 
with  financial  institutions  on  DoD 
installations  was  published  in  the 
Federal  Register  on  February  22, 1989 
(54  FR  7558).  This  revised  rule  accepts 
clarifying  and  editorial  changes 
suggested  in  response  to  the  notice.  In 
addition,  the  rule  cites  a  new  DoD  policy 
that  encourages  the  installation  of 
automated  teller  machines  (ATMs)  on 
DoD  installations  that  are  connected  to 
national  ATM  networks  and  provides 
guidance  supporting  that  policy. 
EFFECnVE  date:  July  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  R.  Adolphi,  Office  of  the 
Comptroller,  Department  of  Defense, 
Room  1A658,  the  Pentagon,  Washington, 
DC  20301,  telephone  (202)  697-8281. 
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SUPPLEMENTARY  INFORMATION 

list  of  Subjects  in  32  CFR  Part  231 

Armed  forces;  Credit  Unions,  Federal 
buildings  and  facihties. 

Accordingly,  32  CFR  part  231  is 
revised  as  follows: 

PART  231-FINANCIAL  INSTITUTIONS 
ON  DOD  INSTALLATIONS 

231.1  Purpose. 

231.2  Applicability. 

231.3  Definitions. 

231.4  Policy. 

231.5  Responsibilities. 

Appendix  A — Guidelines  for  Application  of 
the  Privacy  Act  to  Financial  Institutions  on 
DoD  Installations 

Authority:  10  U.S.C.  136. 

§231.1    Purpose. 
This  part: 

(a)  Reissues  DoD  Directive  1000.11* 
(32  CFR  Part  231)  and  updates  policies 
and  responsibiUties  for  financial 
institutions  that  serve  DoD  personnel  on 
DoD  installations  worldwide. 
Associated  procedures  are  contained  in 
DoD  Instruction  1000.10  «  (32  CFR  part 
231a)  and  DoD  Insbvction  1000.12  *  (32 
CFR  Part  230). 

(b)  Ensures  that  arrangements  for  the 
provision  of  services  by  financial 
institutions  are  consistent  among  DoD 
Components,  and  that  financial 
institutions  operating  on  DoD 
installations  provide,  and  are  provided, 
support  consistent  with  the  policies 
stated  herein. 

$231,2    ApplicabUity. 

This  part  appHes  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Joint  Chiefs  of  Staff 
(JCS),  the  Joint  Staff  and  the  supporting 
Joint  Agencies,  the  Unified  and 
Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense 
(IG,  DoD],  the  Uniformed  Services 
University  of  the  Health  Sciences 
(USUHS),  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "DoD  Components"). 


S  231.3 

Automated  Teller  Machine  (ATM). 
An  electronic  machine  that  dispenses 
cash,  and  may  perform  such  other 
functions  as  funds  transfers  among  a 
customer's  various  accounts  and 
acceptance  of  deposits.  Equipment 
generally  is  activated  by  a  plastic  card 
in  combination  with  a  personal 


'  Copies  may  be  obtained  If  needed,  from  the 
U.S.  Naval  Publications  and  Pormi  Center.  Attn: 
Code  1053,  Saoi  Tabor  Avenue.  Philadelphia.  PA 
19120 

■  See  footnote  1  to  |  231.1 
*  See  footnote  1  to  f  231.1 


identification  number  (PIN).  Shared 
access  refers  to  ATMs  that  may  be  used 
by  cardholders  of  more  than  one     - 
financial  institution. 

Bank  and/or  Credit  Union  Liaison 
Officer.  A  commissioned  officer  or  DoD 
civilian  employee  of  equivalent  grade 
appointed  by  an  installation  (military 
community)  commander  to  work  with 
officials  of  the  servicing  financial 
institution  and  its  cUents.  A 
noncommissioned  officer  may  be 
appointed  if  he  or  she  is  the  senior 
financial  management  official  at  the 
installation. 

Banking  Facility.  A  banking  office 
located  on  a  DoD  installation  and 
operated  by  a  financial  institution  that 
the  Treasury  Department  has 
specifically  authorized,  under  its 
designation  as  a  "depositoiy  and 
financial  agent  of  the  U.S.  Government," 
to  provide  certain  banking  services  at 
the  installation.  Such  offices  may  be 
either  self-sustaining  or  nonself- 
sustaining.  Also  known  as  a  military  (or 
community)  banking  facility. 

Banking  Institution.  The  organization 
that  is  chartered  to  operate  a  banking 
office  on  a  DoD  installation.  For 
purposes  of  this  Directive  and  DoD 
Instructions  1000.10  and  1000.12,  the 
term  also  includes  savings  associations 
as  defined  herein. 

Banking  Office.  A  banking  facility, 
branch  bank,  or  independent  bank 
operated  by  a  banking  institution  on  a 
DoD  installation.  Also  includes  savings 
associations  and  their  branches 
operated  on  a  DoD  installation. 

Branch  Bank.  A  separate  unit 
chartered  to  operate  at  an  on-base 
location  geographically  remote  fit)m  its 
parent  banking  institution. 

Credit  Union.  A  cooperative  nonprofit 
association,  incorporated  tmder  the 
Federal  Credit  Union  Act  12  U.S.C.  1751 
et  seq.,  or  similar  State  statute,  for  the 
purposes  of  encouraging  thrift  among  its 
members  and  creating  a  source  of  credit 
at  a  fair  and  reasonable  rate  of  interest. 

Credit  Union  Branch.  A  subsidiary 
office  of  an  existing  full-service  credit 
imion. 

Credit  Union  Facility.  A  facility 
employing  a  communications  system 
with  the  parent  credit  tmion  to  conduct 
business  at  remote  locations  where  a 
full-service  credit  tuiion  or  credit  union 
branch  is  impractical.  Credit  union 
facilities  need  not  provide  cash 
transaction  services,  but  must  disburse 
loans  and  shares  via  check  or  draft  and 
provide  competent  financial  coimseling 
dtiring  normal  working  hours. 

Defense  Credit  Union.  A  State  or 
federally  chartered  credit  union  with  a 
field  of  membership  composed  primarily 
of  DoD  personnel. 


Discrimination.  Any  differential 
treatment  in  provision  of  services, 
including  loan  services,  by  a  financial 
institution  to  DoD  personnel  and  their 
dependents  on  the  basis  of  race,  color, 
religion,  national  origin,  sex,  marital 
statiis,  age,  rank,  or  grade.  However,  if 
uniformly  applied,  the  amount  of  credit 
extended  may  be  directly  based  upon  an 
applicant's  total  income. 

DoD  Personnel.  All  military 
personnel:  civil  service  employees;  other 
civilian  employees,  including  special 
Government  employees  of  all  offices. 
Agencies,  and  Departments  performing 
functions  on  a  DoD  installation 
(including  nonappropriated  fund 
instrumentalities):  and  their  dependents. 
On  domestic  DoD  installations,  retired 
U.S.  military  personnel  and  their 
dependents  are  included. 

Domestic  DoD  Installation.  A  miUtary 
installation  located  within  a  State  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico. 

Fair  Market  Rental.  A  reasonable 
charge  for  on-base  land,  buildings,  or 
building  space  (i.e..  property).  Rental  is 
determined  by  a  Government  appraisal, 
based  on  comparable  properties  in  the 
local  civilian  economy.  However,  the 
appraiser  shall  consider  that  on-base 
property  may  not  always  be  comparable 
to  similar  property  in  the  local 
commercial  geographic  area:  for 
example,  limitation  of  usage  and  access 
to  the  financial  institution  by  persons 
other  than  those  on  the  installation, 
proximity  to  the  commiuiity  center  or 
installation  business  district,  the 
Government's  right  to  terminate  the 
lease  or  take  tide  to  improvements 
constructed  at  the  financial  institution's 
expense,  and  the  limited  consumer 
environment  of  a  DoD  installation. 

Federal  Credit  Union.  A  credit  union 
established  and  operated  under 
authority  granted  by  the  Federal  Credit 
Union  Act  12  U.S.C.  1751  et  seq.,  and 
chartered,  supervised,  and  periodically 
examined  by  the  National  Credit  Union 
Administration. 

Field  of  Membership.  The  group  of 
people  entided  to  credit  luiion 
membership  because  of  a  common  bond 
of  occupation  or  association:  or 
employment  or  residence  within  a  well- 
defined  neighborhood,  community,  or 
rural  district  The  field  of  membership  is 
defined  in  the  credit  imion's  charter  by 
the  Federal  or  State  regulatory  agency. 

Financial  Institution.  This  term 
encompasses  any  banking  institution, 
credit  union,  and  subordinate  office  or 
faciUty,  each  as  separately  defined 
herein. 

Financial  Services.  Those  services 
commonly  associated  with  financial 
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institutioiu  in  the  United  States,  sadi  as 
checking,  share  and  savings  accounts; 
funds  transfers:  sales  of  official  cfaedcs, 
money  orders,  and  travelers  checks; 
loan  services:  safe  deposit  boxes;  trust 
services:  sale  and  redemption  of  U.S. 
Savings  Bonds;  and  acceptance  of  utility 
payments. 

Full-Service  Credit  Union.  A  credit 
union  that  provides  full-time  counter 
transaction  services,  to  include  cash 
opoations,  and  is  staffed  during  normal 
woridng  hours  by  a  loan  officer,  a 
person  authorized  to  sign  checks,  and  a 
qualified  financial  counselor.  In 
overseas  areas,  "full  service"  includes 
cash  operations  where  not  prevented  by: 

(a)  Host-country  law  or  regulation,  or 

(b]  Physical  security  requirements  that 
cannot  be  resolved  by  the  credit  union 
or  local  command. 

Full-Time.  Refers  to  a  banking  facility 
or  credit  union  branch  that  operates  at 
least  5  days  a  week. 

Independent  Bank.  A  bank 
specifically  chartered  to  operate  on  a 
DoD  instaUation,  whose  directors  and 
officers  usuaUy  come  from  the  local 
business  and  professional  community. 
Such  operations  are  thus  differentiated 
from  countywide  or  statewide  branch 
systems  consisting  of  a  head  office  and 
one  or  more  geographically  separate 
branch  offices. 

Malpractice-  Any  unreasonable  lack 
of  skill  or  fidelity  in  fiduciary  duties,  or 
the  intentional  violation  of  an  applicable 
law  or  regulation,  or  both,  that  governs 
the  operations  of  the  financial 
institution.  A  violation  shall  be 
considered  intentional  If  the  responsible 
officials  know  that  an  action  or  inaction 
violated  a  law  or  regulation. 

National  Bank.  An  association 
approved  and  chartered  by  the 
Comptroller  of  the  Currency  to  operate  a 
banldng  business. 

On-base,  Refers  to  physical  presence 
on  a  domestic  or  overseas  DoD 
installation. 

Operating  Agreement  A  mutual 
agreement  between  the  DoD  installation 
commander  and  on-base  financial 
institution  regarding  their  relationships. 

Overseas  DoD  Installation.  A  military 
installation  (or  community)  located 
outside  the  States  of  the  United  States, 
the  District  of  Columbia,  or  the 
Commonwealth  of  Puerto  Rico. 

Part-Time.  Refers  to  a  banking  facility 
or  credit  onion  branch  that  operates 
fewer  than  5  days  a  week,  exclusive  of 
additional  payday  service. 

Regulatory  Agency.  Includes  the 
Office  of  the  Qnnptroller  of  the 
Currency;  the  Federal  Deposit  Insurance 
Corporation;  the  Federal  Home  Loan 
Bank  Board;  the  several  Federal  Reserve 
Banks  and  the  Board  of  Governors  of  the 


Federal  Reserve  System;  the  National 
Credit  Union  Administration;  the 
various  State  agendas  and  commissions 
that  oversee  financial  institutions;  and, 
for  banking  facilities,  the  Fiscal 
Assistant  Secretary  of  the  Treasury. 

Savings  Association.  A  State  or 
federaUy  chartered  mutual  or  stock 
savings  institution,  to  include  savings 
and  loan  associations,  building  and  loan 
associations,  homestead  associations, 
and  savings  banks. 

Share  Draft  A  negotiable  or 
nonnegotiable  draft  or  other  order 
prepared  by  a  credit  union  member  and 
used  to  withdraw  shares  from  a  share 
draft  account,  normally  through  the 
commercial  banking  system. 

State  Bank.  An  institution,  organized 
and  chartered  imdar  the  laws  of  a  State 
of  the  United  States,  to  operate  a 
banking  business  within  that  State. 

State  Credit  Union.  An  institution, 
organized  and  chartered  under  the  laws 
of  a  State  of  the  United  States,  that 
operates  under  the  same  general 
principles  as  a  Federal  credit  union  and 
is  supervised  and  examined  by  a  State 
regulatory  agency  or  commission. 

S  231.4    PoRcy. 

(a]  Duly  chartered  financial 
institutions  may  be  authorized  to 
provide  services,  where  demonstrated 
and  justified  needs  exist,  to  facilitate  the 
administration  of  public  and  quasi- 
public  monies  and  enhance  the  morale 
and  welfare  of  DoO  personnel. 

(b)  Financial  institutions  shall  be 
established  on  DoO  installations  only 
after  approval  by  the  appropriate 
regulatory  agency  and  the  DoD 
Component  concerned. 

(1)  Independent  or  branch  banks,  full- 
service  credit  unions,  and  savings 
associations  are  the  preferred  sources  of 
on-base  service  at  domestic 
installations. 

(2]  Banking  facilities  shall  be 
established  on  DoO  installations  only 
when  a  demonstrated  and  justified  need 
cannot  be  met  through  other  means. 
Normally,  banking  facihties  shall  be 
used  only  at  overseas  locations  and  in 
States  that  prohibit  branch  banking.  In 
times  of  mobilization,  it  may  become 
necessary  to  designate  additional 
banking  facilities  as  an  emergency 
measure.  Upon  reoommendation  by  a 
DoD  Component  banking  facilities  are 
designated  by  the  Treasury  Department 
underl2U.S.C28$. 

(3)  The  extension  of  banking  faciUty 
and  credit  union  services  overseas  is 
encouraged,  consistent  with  the  policies 
stated  herein  and  with  pertinent  status 
of  farces  agreements,  bilateral 
arrangements,  and  local  laws. 


(4]  Retail  banking  operations  shall  not 
be  performed  by  DoD  activities.  DoO 
Components  shall  rely  on  commercially 
available  sources  in  accordance  with 
DoD  Directive  4100.15*  (32  CFR  part 
169].  However,  proposals  to  seek  the 
provision  of  financial  services  by 
institutions  off  the  installation,  when 
such  services  are  available  itom  existing 
on-base  institutions,  shall  be  approved 
by  the  DoD  Component  headquarters 
only  after  consultation  with  the 
Comptroller,  Department  of  Defense  (C 
DoD). 

(c)  Financial  institut»ns  authorized  to 
locate  on  DoD  installations  shall  be 
provided  logistic  support  as  set  forth  in 
DoD  Instructions  1000.10  and  1000.12. 

(d)  Military  disbursiag  offices, 
nonappropriated  fund  instrumentalities, 
and  other  DoD  installation  activities 
shall  use  on-base  financial  institutions 
to  the  maximum  extent  feasible  and 
consistent  with  sound  management 
practice. 

(e)  DoD  personnel  who  tender 
uncollectible  checks,  overdraw  their 
accounts,  or  fail  to  meet  their  financial 
obligations  in  a  proper  and  timely 
manner  damage  their  credit  reputation 
and  affect  the  public  image  of  all  DoD 
personnel.  Furthermore,  losses  sustained 
by  financial  institutions  on  DoD 
installations  as  a  result  of  these  actions 
increase  operating  costs  and  may  reduce 
the  institutions'  viability.  Such  added 
operating  costs  must  be  borne  by  other 
customers  and,  in  some  cases,  may 
increase  the  cost  to  the  Government  of 
providing  on-base  financial  services. 
Military  financial  counselors  or  legal 
advisors  shall  recommend  workable 
repayment  plans  that  avoid  further 
endangering  credit  ratings  and  careers 
of  affected  personnel.  Counselors  shall 
ensure  that  such  personnel  are  aware  of 
the  stigma  associated  with  bankniptcy 
and  shall  recommend  Its  use  only  as  a 
last  resort,  when  no  oiier  alternative 
will  alleviate  the  situation. 

(f)  It  is  DoD  policy  to  support  the 
delivery  of  retail  financial  services  on 
DoD  installations  via  automated  teller 
machines  (ATMs)  that  have  connectivity 
to  national  networks:  e.g.,  the  Armed 
Forces  Financial  Network. 

(1)  Each  on-base  financial  institution 
is  encouraged  to  offer  ATM  service  with 
netwoiic  connectivity.  Proposals  to 
install  ATMs  from  on-base  financial 
institutions  shall  be  considered  under 
provisions  stated  in  DoD  Instructions 
1000.10  and  1000.12. 

(2)  Proposals  to  install  ATMs  from 
other  than  on-base  financial  institutions 


*  See  footnote  1  to  I  231.1. 
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may  be  considered  under  the  following 
circumstances: 

(i)  If  the  proposal  (^ers  ATM  service 
with  network  connectivity,  the 
installation  commander  shall  determine 
whether  the  existing  ATM(s)  on  the 
installation  has  network  connectivity. 

(ii)  ff  the  existing  ATM(s)  provides 
network  connectivity,  no  fiirther  action 
is  appropriate,  ff  the  existing  ATM(s) 
does  not  provide  network  connectivity, 
the  on-base  financial  institution  shall  be 
given  up  to  6  months  to  provide  such 
connectivity. 

(iii)  If  AI^^  service  is  unavailable  or  if 
existing  on-base  ATM  service  does  not 
provide  network  connectivity  within  the 
6-month  period,  the  installation 
commander  may  seek  ATM  service  with 
network  connectivity  bom  another 
financial  institution.  Lease  of  space  for 
ATM  installation  would  be  under  terms 
as  stated  in  DoD  Instructions  1000.10 
and  1000.12. 

(g)  The  termination  of  operations  by 
an  on-base  financial  institution  shall  be 
initiated  by  a  DoD  Component  only 
under  one  of  the  following  conditions: 

(1)  The  mission  of  the  installation  has 
changed,  or  is  scheduled  to  be  changed, 
thereby  eliminating  or  substantially 
reducing  the  requirement  for  financial 
services. 

(2)  Active  military  operations  prevent 
continuation  of  on-base  financial 
services. 

(3)  The  performance  of  the  financial 
institution  in  providing  services  is  not 
satisfactory  according  to  standards 
ordinarily  associated  with  the  financial 
services  industry  or  is  inconsistent  with 
the  procedures  prescribed  in  DoD 
InstiTictions  1000.10  and  1000.12. 
Termination  actions  begun  on  the  basis 
of  inadequate  performance  shall  be 
substantiated  by  sufficient  evidence. 
Such  actions  shall  be  coordinated  with 
the  appropriate  regulatory  agency  and 
the  Comptroller  of  the  Department  of 
Defense  before  being  carried  out 

§231.5    Responsil>illtla*. 

(a)  The  Comptroller  of  the  Department 
of  Defense  (C,  DoD)  shall: 

(1)  Develop  and  monitor  policies  and 
procedures  governing  establishment 
operation,  and  termination  of  financial 
institutions  on  DoD  installations. 

(2)  Monitor  industry  trends,  conduct 
studies  and  surveys,  and  facilitate 
appropriate  dialogues  on  banking  and 
credit  union  arrangements  and  cost- 
benefit  relationships,  coordinating  as 
necessary  with  DoD  Components, 
financial  institutions,  and  trade 
associations. 

(3)  Maintain  liaison,  as  appropriate, 
with  financial  institution  re^atory 
agencies  at  Federal  and  State  levels. 


(4)  Maintain  liaison  with  .financial 
institution  trade  associations,  leagues, 
and  councils  in  order  to  interpret  DoD 
policies  toward  respective  memberships 
and  to  aid  in  resolving  mutual  concerns 
affecting  provision  of  financial  services. 

(5)  Coordinate  with  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel) 
(ASD(FM&P))  on  all  aspects  of  morale 
and  welfare  and  with  the  Assistant 
Secretary  of  Defense  (Production  and 
Logistics)  (ASD(P&L))  on  all  aspects  of 
logistic  support  for  on-base  financial 
institutions. 

(6)  Take  final  action  on  requests  for 
exceptions  to  this  part 

(b)  The  Assistant  Secretary  of 
Defense  (Production  and  Logistics] 
(ASD(P&L))  shall  develop  and  monitor 
policies  and  procedures  governing 
logistic  support  furnished  to  financial 
institutions  on  DoD  installations, 
including  the  use  of  DoD  real  property 
and  equipment 

(c)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(FM&P))  shaU  advise  the  C  DoD, 
on  all  aspects  of  on-base  financial 
institution  services  that  affect  the 
morale  and  welfare  of  DoD  personnel. 

(d)  The  Heads  of  DoD  Components 
shaU: 

(1)  Take  action  on  requests  to 
establish  or  terminate  financial 
institution  operations  on  respective 
installations  subject  to  DoD  Instructions 
1000.10  and  1000.12. 

(2)  Supervise  and  encourage  the  use  of 
financial  institutions  on  DoD 
installations  as  a  means  to: 

(i)  Facilitate  convenient  effective 
management  of  the  appropriated, 
nonappropriated,  and  private  funds  of 
on-base  activities. 

(ii)  Assist  DoD  personnel  in  managing 
their  personal  finances  by  participating 
in  direct  deposit  programs  and  regular 
savings  plans.  Use  of  on-base  financial 
institutions  shall  be  on  a  voliuitary  basis 
and  should  not  be  ui*ged  in  preference 
to,  or  to  the  exclusion  of,  other  financial 
institutions. 

(3)  Recognize  the  right  of  military 
personnel  and  civiUan  employees  to 
organize  and  join  credit  unions  formed 
under  dxdy  constituted  authority,  and 
encourage  the  application  and 
expansion  of  the  principles  of  the  credit 
union  movement  throughout  the  DoD 
establishment. 

(4)  Encourage  and  assist  duly 
chartered  finemcial  institutions  to 
provide  complete  financial  services  on 
DoD  installations  where  there  is  a 
demonstrated  need  for  such  services. 

(5)  Establish  liaison,  as  appropriate, 
with  Federal  and  State  regulatory 


agencies  and  financial  institution  trade 
associations,  leagues,  and  councils. 

(6)  Provide  debt  processing  assistance 
to  on-base  financial  institutions  in 
accordance  with  the  Privacy  Act 
guidelines  in  Appendix  to  this  part 

Appendix  A—Ouidelines  for 
Application  of  the  Privacy  Act  to 
Financial  Institutions  on  DoD 
Installations 

A  The  following  guidelines  govern 
application  of  DoD  Directive  5400.11  to  those 
financial  institutions  that  operate  under  this 
part 

1.  Financial  institutions  and  their  branches 
and  facilities  operating  on  DoD  military 
installations  do  not  fall  within  the  purview  of 
5  U.S.C.  S52  et  seq. 

a.  These  financiBl  institutions  do  not  fit  the 
definition  of  "agency"  to  which  the  Privacy 
Act  applies:  "*  •  *  any  executive  department 
Military  Department  Government 
corporation.  Government-controlled 
corporation,  or  other  establishment  in  the 
executive  branch  of  the  Govenmient 
(including  the  Executive  Office  of  the 
President),  or  an  independent  regulatory 
agency"  (5  U.S.C.  SS2(e)  and  S52a(a)(l}]. 

b.  Nor  are  they  "government  contractors" 
within  the  meaning  of  section  552a(m]  of 
reference  (h),  as  they  do  not  operate  a  system 
of  records  on  behalf  of  an  agency  "*  *  *  to 
accomplish  an  agency  function."  According 
to  the  Otfice  of  Management  and  Budget 
Privacy  Act  Guidelines,  the  provision  relating 
to  Government  contractors  applies  only  to 
systems  of  records  "*  *  *  actually  taking  the 
place  of  a  Federal  system  which,  but  for  the 
contract  would  have  been  performed  by  an 
agency  and  covered  by  the  Privacy  Act" 
Clearly,  the  subject  institutions  do  not  meet 
these  criteria. 

c.  Since  the  Act  does  not  apply  to  them, 
these  financial  institutions  are  not  required  to 
comply  with  section  S52a(e)(3]  of  Title  5, 
United  States  Code,  in  obtaining  and  making 
use  of  personal  information  in  their 
relationships  with  personnel  authorized  to 
use  such  institutions.  Thus,  these  institutions 
are  not  required  to  inform  Individuals  from 
whom  information  is  requested  of  the 
authority  for  its  solicitation,  the  principal 
purpose  for  which  it  is  intended  to  be  used, 
the  routine  uses  that  may  be  made  of  it  or 
the  effects  of  not  providing  the  information. 
There  also  is  no  requirement  to  post 
information  of  this  nature  within  on-base 
banking  and  credit  union  offices. 

2.  The  financial  institutions  concerned  hold 
the  same  position  and  relationship  to  their 
account  holders,  members,  and  to  the 
Government  as  they  did  before  enactment 
under  0MB  Circular  A-10&  Within  their 
usual  business  relationships,  they  still  are 
responsible  for  safeguarding  the  information 
provided  by  their  accoimt  holders  or 
members  and  for  obtaining  only  such 
information  as  is  reasonable  and  necessary 
to  conduct  business.  This  includes  credit 
information  and  proper  identification,  wliich 
may  include  social  security  nimiber,  as  a 
precondition  for  the  cashing  of  checks. 
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3.  Flnaodal  irndtntioiM  niay  tncoiponte 
the  followiag  anditiona  of  diadotim  of 
pencnal  identification  in  all  contracts, 
inchidlng  lom  egraeinentai  acconnt  aignatnc 
carda,  certificatee  of  depoeit  ■^'eennitSt  and 
any  other  agreomartfa  ai^iad  by  their  aocount 
holdera  or  meaaben: 

I  hereby  authorize  the  Department  of  Defease 
and  ita  various  Components  to  verify  my 
social  security  number  or  other  identifier  and 
disclose  my  hone  address  to  audiorized 
(name  of  financial  institution)  offidab  so  diet 
they  may  contact  me  in  connection  with  my 
business  with  (name  of  financial  izutitulion]. 
All  information  furnished  will  be  used  solely 
in  connection  wldi  my  financial  relationship 
with  (name  of  financial  institution). 
When  the  BnanckJ  institution  presents  such 
signed  authorizations,  the  Military 
Commands  or  installations  shall  provide  the 
appropriate  infonnation. 

4.  Even  though  the  agreement  described  in 
subsection  AJ.,  above,  has  not  been 
obtained,  the  Department  of  Defense  may 
provide  these  financial  institutions  with 
salary  infonnation  and,  when  pertinent,  the 
length  or  type  ti  civilian  or  military 
appointment,  consistent  witii  DoD  Directives 
5400.11  and  5400.7.  Some  extmpies  of 
personal  infonnation  pertaining  to  DoO 
personnel  that  can  normally  be  released 
without  anatiiig  an  unwarranted  invasion  of 
personal  privacy  are  name,  rank,  date.of 
rank,  salcvy,  present  and  past  duty 
assignments,  future  assignments  that  have 
been  W"*t«»«t,  office  phone  nrnnber,  aource 
of  commission,  and  promotioD  sequence 
number. 

5.  When  DoD  personnel  widi  financial 
obligations  are  reassigned  and  fail  to  inform 
the  financial  institution  of  their  whereabouts, 
they  should  be  located  by  contacting  the 
individual's  last  known  commander  or 
supervisor  at  the  official  position  or  duty 
station  within  that  particular  DoD 
Component.  That  commander  or  supervisor 
shall  either  furnish  the  individual's  new 
official  duty  location  address  to  die  financial 
institutioa  or  shall  forward,  through  official 
channels,  any  correspondence  received 
pertaining  thereto  to  the  individual's  new 
commander  or  supervisor  for  appropriate 
assistance  and  response.  Correspondence 
addressed  to  the  individual  concerned  at  his 
or  her  last  official  place  of  business  or  duty 
station  shall  be  forwarded  as  provided  by 
postal  regulations  to  the  new  location,  but  the 
individual  may  choose  not  to  respond. 
However,  once  an  indtvidual's  affiliation 
with  the  Department  of  Defense  is  terminated 
through  aeparation  or  retirement  the  locator 
assistance  the  Department  may  render  in  the 
disdaeara  of  home  address  is  severely 
curtailed  unless  the  pubhc  interest  dictates 
disclosure  of  the  last  known  home  address, 
llie  Department  of  Defense  may,  at  its 
discretion,  forward  correspondence  to  die 
individual's  last  known  home  address.  The 
individual  may  cfaooae  not  to  respond:  and 
the  Department  may  not  act  as  as 

'  intermediary  for  private  matters  cooceniing 
formar  DoO  personnel  who  are  no  longer 
affiUatod  widi  it 

B.  Questioas  concerning  this  guidance 
should  be  forwarded  through  channwls  to  the 
Deputy  ConqMroUer  Management  Systems) 


(DC(MS)).  Office  of  tin  Comptroller  of  the 

Department  of  Defense  Pentagon. 

Washington.  DC  20301«110aM 

Attgnst  0, 1S80. 

L,  M.  ByMflB. 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defenae. 

[FR  Doc.  89-19030  Filed  8-14-49;  8:45  am] 
MLUNQ  cooe  ssio-ei-M 


32CFRPirt231a 


[DoD  Imtniction  lOCXLIOl 
RIN  07M-AA53  \ 

Procedures  Governing  Credit  Unions 
on  DoD  InstallationB 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

SUINMARY:  a  proposed  rule  to  modify 
various  procedures  covering  the 
operation  of  credit  unions  on  DoD 
installations  was  published  in  the 
Federal  Re^ster  on  February  22, 1989 
(54  FR  7581).  The  following  revisions 
were  made  as  a  resvit  of  reviewing 
comments  received  from  the  notice.  At 
Military  Department  request,  a  proposed 
provision  was  eliminated  that  would 
have  authorized  commanders  with 
available  funds  to  consider  proposals  to 
acquire  automated  teller  machines. 
Provisions  were  clarifled  that  govern 
overseas  iSefense  credit  union  fields  of 
membership  and  limitations  in  granting 
real  estate  loans.  For  purposes  of 
qualifying  for  no-coat  office  space  and 
other  real  property  under  section  124  of 
the  Federal  Credit  Union  Act,  Defense 
credit  unions  now  will  be  able  to  include 
retired  military  personnel  in  the  credit 
union's  field  of  membership.  A  proposed 
provision  that  would  have  permitted 
installation  commanders,  on  a  one-time 
basis,  to  renegotiate  existing  fair  market 
rental  real  property  leases  under  new 
nominal  rental  proYisions  was  limited  to 
extensions  of  such  leases.  Finally,  the 
revised  rule  accepts  clarifying  and 
editorial  changes  suggested  in  response 
to  the  notice. 

EFFECTIVE  DATE:  July  26, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  R.  Adolphi.  OfSce  of  the 
Comptroller,  Department  of  Defense, 
Room  IA658,  the  Pantagon,  Washington 
DC  20301,  telephone  (202)  697-8281. 

SUPPLEMENTARY  INFORMATION 

List  of  Subjects  in  32  CFR  Part  231a 

Armed  forces;  Credit  Unions;  Federal 
buildings  and  facilities. 

Accordingly,  32  CFR  part  231a  is 
revised  as  follows: 


PART  231S-PROCEDURES 
GOVERNING  CREDIT  UNIONS  AND 
DOO  mSTALLATKHIS 

See. 

231a.l  Purpose. 

231a.2  ^iplicability  and  scope. 

231a.3  Definitions. 

231a.4  Reaponaibilities. 

231a.5  General  operating  poUdes  and 
procedures. 

Appaodfai  A— Oparafioas  ef  Defense  Cratfit 

Unions 

Audiority:  10  U.S.C.  136. 


§231a.1 

This  dotniment  reissues  DoD 
Instruction  1000.10»  (32  CFR  Part  230) 
and  provides  procedural  guidance  to 
supplement  DoD  Directive  1000.11"  (32 
CFR  part  231)  concerning  relations  with 
cretUt  unions  serving  on  DoD 
installations. 


S231a.2    AppicaUMyaildi 

This  part  applies  to: 

(a)  The  Office  of  the  Secretary  of 
Defense  (OSD).  the  Military 
Departments,  the  Joint  Chiefs  of  StaH 
(ICS),  the  Joint  Staff  and  the  supporting 
joint  Agencies,  the  Unified  and 
Specified  Commands,  the  Inspector 
General  of  the  Department  of  Defense 
(IG,  DoD),  the  Uniformed  Services 
Universi^  of  the  Health  Sciences 
(USUHS).  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "DoD  Components"). 

(b)  All  credit  unions  and  military 
exchange  outlets  that  operate  on  DoD 
installations. 


S231a.3    Definitiona. 

Terms  used  in  this  Instruction  are 
defined  in  32  CFR  part  231. 

S231a.4   Responribonies. 

(a)  The  Comptroller  of  the  Department 
of  Defense  (C  DoD).  or  designee,  the 
Deputy  Comptroller  (Management 
Systems)  (DC(MS)),  shall: 

(1)  Coordinate  ^e  DoD  credit  union 
program,  consulting  on  aspects  that 
pertain  to  the  morale  and  welfare  of 
DoD  personnel  with  the  Assistant 
Secretary  of  Defense  (Force 
Management  and  Personnel] 
(ASD(FM&P)). 

(2)  Maintain  liaison,  as  necessary, 
with  the  National  Credit  Union 
Administration  (NCUA)  and  equivalent 
State  regulatory  agendes. 


*  Copies  may  be  obtained,  if  needed,  from  tlw 
U.S.  Naval  Publicationa  and  Ponna  Center,  Attn: 
Code  1053, 5801  Tabor  Avense,  Philadelphia,  PA 
1912a 

•  See  footnote  1  to  |231«.l. 
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(3)  Coordinate  on  IkiD  Componnit 
actions  that  propoee  a  credit  union's 
removal  for  cause  from  an  installation 
before  final  decision  and  referral  to  the 
appropriate  regulatory  agency. 

(4)  Take  final  action  on  requests  for 
exception  to  this  part 

(b)  The  Assistant  Secretary  of 
Defense  (Production  and  Logistics) 
(ASD{P&L))  shall  carry  out 
rssponsibUities  outlined  in  subsection 
F.2.  of  DoD  Directive  lOOail. 

(c)  The  Assistant  Secretary  of  Defense 
(Force  Management  and  Personnel) 
(ASD(FM&P)1  shall  carry  out 
responsibilities  outlined  in  subsection 
F.3.  of  DoD  Directive  1000.11. 

(d)  The  Secretaries  of  the  Military 
Departments  and  Directors  of  Defense 
Agencies  shall: 

(1)  Supervise  the  use  of  credit  unions 
on  respective  DoD  installations  within 
the  guidance  contained  herein  and  DoD 
Directive  1000.11. 

(2)  Assist  respective  on-base  credit 
unions  in  developing  and  expanding 
necessary  services  for  DoD  personnel, 
consistent  with  this  part. 

(3)  Encourage  DoD  persoimel  to  serve 
on  credit  imion  boards  and  committees 
on  a  voluntary  basis,  without 
compensation,  when  neiUier  conflict  of 
duty  nor  conflict  of  interest  is  involved, 
as  stated  in  DoD  Directive  5500.7  *  (32 
CFR  part  40).  Such  personnel  may  be 
allowed  to  attend  credit  union 
conferences  and  meetings  in  accordance 
vnth  DoD  Directive  1327.5.*  Civilian 
Personnel  Manual  (CFM)  Supplement 
990-2.  and  Comptroller  General 
Decision  B-212457. 

(4)  Ensure  that  the  recommendations 
of  the  Unified  or  Specified  Command 
concerned  are  considered  before 
processing  requests  for  overseas  credit 
union  service  or  related  actions 
emanating  from  overseas  component 
commands. 

(5)  Refer  matters  requiring  policy 
decisions  or  proposed  changes  to  this 
part  or  32  CFR  part  231  to  the  DC(MS). 

(e)  The  Commanders  of  Unified  and 
Specified  Commands,  or  designees, 
shall: 

(1)  Ensure  the  appropriate 
coordination  of  requests  to: 

(i)  Establish  credit  union  service  in 
countries  not  presently  served.  Such 
requests  shall  include  a  statement  that 
the  requirement  has  been  coordinated 
with  the  U.S.  Chief  of  Diplmnatic 
Mission  or  U.S.  Embassy  and  that  the 
host  country  will  permit  the  operation. 

(ii)  Totally  eliminate  credit  union 
service  in  a  country.  Such  requests  shall 
include  a  statement  that  the  U.S.  Chief 


*  See  footnote  1  to  f  231B.1. 

*  See  footnote  1  to  {  2Sla.l. 


of  Diplomatic  Mission  has  been 
informed  and  that  appropriate 
arrangements  to  coordinate  local 
termination  announoements  and 
procedures  have  been  made  with  the 
U.S.  Embassy. 

(2)  Monitor  and  coordinate  credit 
union  operations  vrithin  the  command 
area.  Prasonnel  assigned  to  security 
assistance  positions  shall  not  serve  in 
this  capacity  without  the  prior  approval 
of  the  Director.  Defense  Security 
Assistance  Agency  (DSAA). 

9  231a.5   (General  operating  pofldes  and 
procedures. 

(a)  General.  Given  their  role  in 
promoting  morale  and  welfare,  credit 
unions  operating  on  DoD  installations 
shall  be  recognized  and  assisted  by  DoD 
Components  at  all  levels.  These  credit 
unions  shall  provide  services  to  DoD 
personnel  of  all  ranks  and  grades  within 
their  respective  fields  of  membership. 

(b)  LimitaUon  on  service.  (1)  Only  one 
credit  union  shall  establish  a  branch  or 
facility  on  a  DoD  installation,  and  its 
field  of  membership  normally  shall 
include  all  assigned  DoD  personnel.  On 
installations  where  more  dian  one  credit 
union  already  exists,  each  is  entitled  to 
the  benefits  defined  in  this  part. 

(2)  Except  as  authorized  in  section  C, 
appendix  to  this  part  commanders  of 
installations  served  by  on-base  credit 
unions  shall  ensure  that  installation 
activities  do  not  disseminate  literature 
from  competing  credit  unions. 

(c)  Establishing  domestic  credit  union 
service.  (1)  A  demonstrated  need  for 
credit  union  services  may  be  addressed 
by  establishing  a  new  full-service  credit 
union  or  by  opening  a  branch  office  or 
facility  of  an  existing  credit  union  under 
the  common  bond  principle. 

(2)  Each  DoD  Component  shall 
develop  internal  instructions,  consistent 
with  the  following,  that  govern  the 
submission  and  justification  of  requests 
to  establish  crei^t  imions  on  respective 
installations: 

(i)  DoD  personnel  seeking  to  estabUsh 
a  new  full-service  credit  union  or  a 
branch  or  facility  of  an  existing  credit 
imion  shall  submit  a  proposal  to  the 
installation  commander.  Such  proposals 
shall  be  forwarded  through  channels  to 
the  DoD  Component  headquarters 
concerned,  together  with 
recommendations  for  acceptance  or 
rejection. 

(ii)  The  DoD  Component  shall  notify 
credit  imions  that  operate  on  DoD 
installations  of  the  need  for  service; 
review  the  specific  proposals  of 
interested  credit  imions;  coordinate  with 
its  field  commands  as  appropriate;  and 
recommend  for  approval  the  designation 
of  a  credit  union  to  the  appropriate 


regulatory  agency,  providtng  an 
information  copy  to  the  DC^).  No 
specific  NCUA  approval  is  required  for 
a  Federal  credit  imion  to  open  e  brandi 
office. 

(iii)  No  commitment  may  be  made  to  a 
credit  imion  regarding  its  proposal  until 
the  appropriate  regulatory  agency  has 
annouiiced  a  selection. 

(d)  Establishing  overseas  credit  union 
service.  (1)  When  the  installation 
(communi^)  commander  detemines 
that  credit  union  services  are  needed  at 
a  location  within  an  existing  geographic 
fi-anchise  (see  subsection  RZ.,  appendix 
to  this  part],  and  the  DoD  Component 
headquarters  concurs,  the  commander 
shall  contact  the  servicing  Defense 
credit  union  and  request  tiiat  a  branch 
or  facility  be  established.  The  basic 
decision  concerning  such  extensions  of 
service  rests  with  ti^e  servicing  credit 
union.  If  a  field  of  membership  has  not 
previously  been  granted  by  NCUA  to 
encompass  a  DoD  designated 
geographic  franchise,  die  DoD 
Component  shall  canvass  federally- 
chartered  Defense  credit  unions  for 
proposals  to  service  the  solicited  region. 

(2)  In  addition  to  the  requirements 
stated  in  paragraph  (c)(2)  of  this  section, 
installation  commanders  shall  provide 
the  following  information  in  support  of 
requests  to  their  DoD  Component 
headquarters  for  overseas  credit  union 
service: 

(i)  In  countries  not  presently  served,  a 
statement  concurred  in  by  the  Unified 
Commander  that  the  requirement  has 
been  coordinated  with  the  U.S.  Chief  of 
Diplomatic  Mission  or  U.S.  Embassy  and 
that  the  host  country  will  permit  the 
operation,  with  any  conditions  imposed 
by  the  host  country  identified. 

(ii)  The  name  and  location  of  the 
nearest  credit  union  branch  or  facility. 

(iii)  The  distance  between  the 
installation  and  the  nearest  credit  union 
branch  or  faciliiy  and  the  availability  of 
any  official  or  public  transportation. 

(iv)  The  number  of  DoD  personnel  in 
duty  assignments  that  confine  them  to 
the  installation,  or  who  cannot  obtain 
transportation  (such  as  hospital 
patients). 

(3)  In  reviewing  proposals  received 
fi^m  Federal  Defense  credit  unions 
under  paragraph  (c)(2)  of  this  section, 
the  DoD  Component  shall  give 
preference  to  proposals  for  full-service 
credit  union  operations.  After 
coordination  with  Uie  DC(MS).  the  DoD 
Component  shall  recommend 
designation  of  the  selectRd  credit  union 
to  the  NCUA. 

(4)  A  proposed  amendment  to  the 
federally-chartered  credit  union's 
charter  must  be  submitted  to  the  NCUA 
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for  approval  of  service  to  new  groups  or 
geographic  areas.  Recommendations  to 
the  NCUA  shall  include  identification  of 
the  primary  installation  from  which  the 
proposed  branch  would  operate  and  the 
geographical  territory  in  which  any 
additional  branches,  facilities,  or  mobile 
outlets  would  operate. 

(S)  No  commitment  may  be  made  to  a 
credit  union  regarding  its  proposal  until 
the  NCUA  announces  its  selection.  The 
DoD  Component  then  shall  notify  the  * 
DC(MS)  of  NCUA  approval  and  arrange 
for  operations  to  begin. 

(e)  Operating  agreements.  An 
operatiiig  agreement,  conforming  to  the 
guidelines  set  forth  herein,  shall  be 
executed  and  maintained  between  each 
installation  (community]  commander 
and  the  on-base  credit  imion. 

(1)  Each  agreement  shall  be  confmed 
to  basic  relationships  and  mutual 
support  activities  and  may  not  involve 
internal  operations  of  the  credit  union. 
The  installation  commander  shall  agree 
to  provide  support  as  specified  in  this 
part.  A  sample  format  is  contained  in 
DoD  40(X).19-R.» 

(2)  Each  credit  union  operating  on  a 
DoD  installation  shall  agree  to: 

(i)  Comply  with  this  part,  DoD 
Directive  1000.11,  and  DoD  Component 
regulations  that  implement  these 
issuances. 

(ii)  Keep  the  installation  commander 
advised  of  credit  union  operations. 

(iii)  Give  the  installation  commander  a 
copy  of  its  monthly  financial  report  and 
other  local  credit  union  publications. 

(iv)  Invite  conunand  representatives 
to  attend  its  annual  meetings  and  other 
appropriate  functions. 

(v)  Indemnify  and  hold  harmless  the 
U.S.  Government  from  (and  against]  any 
loss,  expense,  claim,  or  demand  to 
which  the  Government  may  be 
subjected  as  a  result  of  death,  loss, 
destruction,  or  damage  in  conjunction 
with  the  use  and  occupancy  of  premises 
of  the  DoD  Component  in  any  way 
caused  by  agents  or  employees  of  the 
credit  union. 

(vi]  Maintain  physical  security  of  cash 
and  negotiable  items  in  a  manner 
consistent  witii  the  requirements  of  the 
credit  union's  fidelity  insurer.  A  copy  of 
these  requirements  shall  be  provided  to 
the  installation  commander  upon 
request. 

(vii]  Accommodate,  whenever 
possible,  local  command  requests  for 
lecturers  and  printed  materials  for 
consumer  credit  education  programs. 
Credit  union  personnel  invited  to 
participate  in  such  programs  shall  not 


*  Copim  may  be  obtained  at  cost  from  the 
National  Technical  Infonnation  Service.  5285  Port 
Royal  Road  Springfield  VA  22161. 


use  the  occasion  to  promote  the 
exclusive  services  of  a  particular 
financial  institution. 

(viii]  Provide  that  neither  the  DoD 
Component  concerned  nor  its 
representatives  shall  be  responsible  for 
the  financial  operation  of  a  credit  union 
or  for  any  expense,  loss  (including 
criminal  losses],  or  daim  for  damages 
arising  from  credit  union  operations. 

(ix]  Operate  in  accordance  with  the 
guidelines  at  Appendix  to  this  part  and 
comply  with  other  provisions  of  this 
part,  with  DoD  Directive  1000.11,  and 
with  their  DoD  Component 
implementing  documents. 

(f)  Liaison  officers.  To  maintain 
effective  lines  bl  communication,  each 
commander  of  an  iifitallation  with  an 
on-base  credit  union  shall  appoint  a 
credit  union  liaison  officer  as  defined  in 
enclosure  2  of  DoD  Directive  1000.11. 

(1)  The  credit  luiion  liaison  officer's 
name  and  duty  telephone  number  shall 
be  displayed  in  the  lobby  of  each  on- 
base  credit  union  location. 

(2]  The  liaison  officer  shall  maintain 
regular  contact  with  tiie  credit  union 
manager  to  confer,  help  resolve  member 
complaints,  and  discuss  quantitative 
and  quahtative  improvements  in  the 
services  provided.  However,  neither 
liaison  officers  nor  their  superiors  shall 
become  involved  in  the  internal 
operations  of  the  credit  union. 

(3]  No  one  on  the  board  of  directors 
serving  the  credit  union  in  another 
official  capacity  may  serve  as  the  credit 
union  or  bank  liaison  officer. 

(g)  Complaints  processing — (1) 
Discrimination.  Any  installation 
commander  who  suspects  or  receives 
complaints  of  discrimination  by  the  on- 
base  credit  union  shall  try  to  resolve 
any  such  problem  by  negotiation.  The 
installation  commander  should  consider 
using  the  credit  union's  supervisory 
committee  in  resolving  the  complaint. 
Failing  resolution,  and  in  accordance 
with  DoD  Component  implementing 
regulations,  a  writtan  request  for 
investigation  shall  be  forwarded  to  the 
appropriate  regulatory  agency.  The 
request  must  document  the  problem  and 
local  command  efforts  toward 
resolution.  Information  copies  of  all 
related  correspondence  shall  be  sent 
through  channels  to  the  DoD  Component 
concerned  for  transmittal  to  the  DC(MS). 

(2]  Malpractice.  The  installation 
commander  shall  report  to  the 
appropriate  regulatory  agency  any 
evidence  suggesting  malpractice  by 
credit  imion  personnel,  in  accordance 
with  DoD  Component  regulations. 

(3)  Followup.  A  DoD  Component 
unsatisfied  with  action  taken  by  the 
appropriate  regulatory  agency  shall 
submit  a  full  report  with 


recommendations  to  the  DC(MS].  The 
DC(MS]  shall  pursue  tha  matter  with  the 
appropriate  regulatory  agency  and 
apprise  the  respective  DoD  Component 
of  progress  or  resolutioa 

(h)  Logistic  support — (1]  Membership 
criterion,  (i)  In  accordance  with  section 
124  of  tiie  Federal  Credit  Union  Act,  the 
provision  of  no-cost  office  space  and 
other  real  property  is  limited  to  credit 
unions  having  a  membership  at  least  95 
percent  of  which  is  composed  of 
individuals  who  are,  or  who  were  at  the 
time  of  admission  into  the  credit  union, 
military  personnel  or  Federal 
employees,  retired  military  personnel  in 
the  credit  union's  field  of  membership, 
or  members  of  their  fandlies.  This 
percentage  criterion  applies  to  the  total 
credit  union  membership,  not  just  to 
members  who  use  the  on-base  office. 

(ii]  Before  renewal  of  each  no-cost 
lease  or  license,  the  credit  union  shall 
provide  a  written  certification,  prepared 
on  credi'v  union  letterhead  and  signed 
either  by  its  president  or  general 
manager,  that  the  credit  union  continues 
to  meet  the  95  percent  criterion.  A 
certification  also  is  required  whenever 
there  is  a  merger,  takeover,  or 
significant  change  in  a  field  of 
membership.  This  certification  shall 
serve  as  justification  and  documentation 
for  the  continued  allocation  of  free 
Government  office  spaoe  and  other  real 
property. 

(2]  Criteria  for  use  of  space  in 
Government-owned  buiidings.  (i)  A 
credit  union  may  be  provided  space  on  a 
DoD  installation  at  one  or  more 
locations  by  no-cost  permits  or  hcenses 
for  periods  not  to  exceed  5  years.  The 
cumulative  total  of  space  authorized  at 
one  or  more  locations  is  subject  to  the 
limitations  contained  in  MIL-HDBK- 
1190. 

(ii]  A  credit  union  that  fails  to  meet 
the  95  percent  criterion  shall  be  charged 
fair  market  rent  for  space  provided.  No 
credit  union  whose  field  of  membership 
excludes  any  DoD  personnel  assigned 
on  the  installation  shall  receive  free 
Govenunent  space.  This  latter  limitation 
is  waived  in  cases  when  an  installation 
is  served  by  more  than  one  credit  union. 

(iii]  All  space  assigned  by  the  GSA 
whether  leased  or  in  Federal  office 
buildings,  is  reimbursable  to  the  GSA  at 
the  current  GSA  rental  rates  imder  Pub. 
L.  92-313.  Consequently,  the  GSA  shall 
charge  the  benefiting  DbD  Component 
for  any  space  assigned  for  credit  union 
operations.  Such  space  is  then  subject  to 
the  provisions  of  paragraphs  (h](i]  and 
(ii]  of  this  section. 

(iv]  When  a  credit  union  that  meets 
the  95  percent  criterion  uses  its  own 
funds  to  expand,  modify,  or  renovate 
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Government-owned  space,  it  may  be 
provided  a  no-cost  permit  or  license  for 
a  period  not  to  exceed  25  years. 
Duration  of  the  permit  or  Ucense  shall 
be  commensurate  with  the  extent  of  the 
improvements  as  determined  by  the 
DoD  Component  concerned.  It  shall  be 
effective  until  the  agreed  date  of 
expiration  or  until  the  credit  tmion 
ceases  to  satisfy  the  95  percent  criterion. 
In  this  latter  case,  the  no-cost  permit 
shall  be  cancelled  in  favor  of  a  lease 
immediately  negotiated  at  fair  market 
value  under  the  provisions  of  paragraph 
(h)(2](ii]  of  this  section.  If  the  credit 
uniur.  desires,  this  lease  at  fair  market 
value  may  extend  through  the  period 
identified  in  the  original  license,  or  5 
years,  whichever  is  greater. 

(v]  Similarly,  a  credit  union  not 
meeting  the  95  percent  criterion  that 
uses  its  own  funds  to  expand,  modify,  or 
renovate  Government-owned  space, 
may  be  provided  a  lease  at  the  fair 
market  value  for  a  period  not  to  exceed 
25  years.  Duration  of  this  lease  shall  be 
commensurate  with  the  extent  of  the 
improvements  as  determined  by  the 
DoD  Component  concerned. 

(3]  Utilities,  base  services,  and 
equipment — (i]  When  available, 
janitorial  services,  utiUties  (such  as  air- 
conditioning,  heat,  and  light),  fixtures, 
and  maintenance  shall  be  furnished  at 
no  cost  to  a  credit  union  occupying  free 
space  in  a  Government  building.  The 
credit  union  shall  pay  for  other  serxices, 
such  as  telephone  lines,  long-distance 
toll  calls,  and  space  alterations.  Should 
a  credit  union  fail  to  meet  the  95  percent 
membership  criterion,  any  logistic 
support  furnished  shall  be  on  a 
reimbursable  basis. 

(11)  When  available  from  local  stock, 
ty-pewriters,  adding  machines,  other 
office  equipment,  and  office  furniture 
may  be  leased  to  an  on-base  credit 
union  at  nominal  cost;  i.e.,  $1.00  per 
year,  under  authority  of  10  U.S.C.  2667. 

(iii)  Central  locator  service  shall  be 
provided  under  conditions  identified  in 
enclosure  3  of  DoD  Directive  1000.11 
when  requested  by  Defense  credit 
imions.  This  service  shall  be  provided  at 
no  cost,  in  accordance  with  DoD 
Instruction  7230.7  •  (32  CFR  part  238). 

(iv)  DoD  Components  shall  provide 
debt  processing  assistance  to  Defense 
credit  unions,  in  accordance  with  DoD 
Directive  1344.9  '  (32  CFR  part  43a).  as 
limited  by  the  Privacy  Act  Guidelines 
set  forth  in  enclosure  3  of  DoD  Directive 
1000.11.  Unless  otherwise  prohibited, 
Defense  credit  unions  seeking  restitution 
for  delinquent  loans  or  dishonored 


checks  may  request  the  assistance  of 
local  commanders,  credit  union  liaison 
officers,  or  other  officials. 

(v]  DoD  Components  shall  prescribe 
clearance  procedures  for  departing 
military  personnel  that  provide  the  on- 
base  credit  union  with  adequate  notice 
of  such  membership  changes.  Clearance 
involves  reporting  a  change  of  address, 
reaffirming  allotments  or  notes  payable, 
and  arranging  for  counseling,  if 
appropriate.  Clearance  shall  not  be 
denied  to  facilitate  the  collection  of 
debts  or  the  resolution  of  disputes 
between  the  credit  union  and  its 
departing  members.  Where 
administratively  feasible,  similar 
clearance  procedures  shall  be  used  for 
departing  DoD  civilian  employees. 

(4)  Additional  support  in  overseas 
areas.  In  addition  to  the  logistic  support 
identified  in  paragraphs  (h)(1)  through 
(3)  of  this  section,  the  following  may  be 
made  available  to  Defense  credit  unions 
operating  at  overseas  installations: 

(i]  Military  postal  service  may  be 
authorized,  in  accordance  with  DoO 
Directive  4525.6*.  For  full  service  credit 
unions,  as  defined  in  DoD  Directive 
1000.11,  use  of  the  free  intra-theater 
delivery  system  (IDS)  is  authorized  for 
all  routine  mail  sent  and  received 
between  Army  Post  Offices  (APOs)  and 
Reet  Post  Offices  (FPOs)  within  a 
theater.  To  quahfy,  the  credit  union  must 
certify  to  the  appropriate  postal  official 
that  all  its  full-time  overseas  offices 
provide  "full  service"  or  equivalence  to 
full  service,  i.e.,  the  availability  of  cash 
through  ATMs  at  non-full  service 
locations. 

(ii)  Access  to  DoD  voice  and  data 
telecommunication  systems  as  granted 
by  the  Defense  Communication  Agency 
on  a  case-by-case  reimbursable  basis. 

(iii)  Travel  of  U.S.-based  credit  union 
officials  to  their  overseas  offices  shall 
be  as  set  forth  in  DoD  Directive  40006  • 
Invitational  travel  orders  that  authorize 
travel  at  no  expense  to  the  U.S. 
Government  may  be  issued  by  the  local 
commander  for  official  onsite  visits. 

(iv)  For  full  service  credit  unions,  as 
defined  in  DoD  Directive  1000.11, 
logistical  support  shall  include  steel 
bars,  grillwork,  security  doors,  a  vault  or 
safe  (or  both),  burglar  alarm  system, 
other  security  features  normally  used  by 
credit  unions,  construction  of  teller 
cages,  and  other  necessary 
modifications  and  alterations  to  existing 
buildings  to  facilitate  cash  operations, 
subject  to  the  procedures  and  fiscal 
limits  in  DoD  Directive  4270.24  •». 


■  See  footnote  1  to  i  231a.l. 
^  See  footnote  1  to  i  231a.l. 
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(i)  Construction  of  credit  union 
buildings.  (1]  Credit  union  proposals  to 
finance  construction  of  buildings  on 
domestic  DoD  installations  at  their  own 
expense  must  be  processed  in 
accordance  with  DoD  Instruction 
7700.18  *Mn  support  of  each 
construction  proposal,  the  credit  union 
shall  provide  vsrritten  assurance  that: 

(i)  Management  understands  its 
potential  loss  of  the  building  in  the  event 
of  installation  closure  or  other  delimiting 
condition  specified  in  paragraph  (j](l)(i] 
of  this  section; 

(ii)  The  proposed  building  shall  serve 
only  the  needs  of  the  credit  union  and 
shall  not  be  used  to  house  other 
activities; 

(iii)  Management  accepts  financial 
responsibility  and  shall  reimburse  the 
U.S.  Government  for  all  costs  of 
construction  and  any  maintenance, 
utilities,  and  other  services  furnished. 
Rates  shall  be  established  in  accordance 
with  DoD  Instruction  7230.7  and 
confirmed  by  a  written  agreement 
between  the  DoD  installation  and  the 
credit  union. 

(2)  Credit  unions  that  finance  building 
construction  at  their  own  expense  do 
not  have  to  meet  the  space  criteria 
contained  in  MIL-HDBK-1190. 

(j)  Leases  of  Government  land.  (1) 
Except  as  provided  in  paragraphs  (h)(2] 
(iv)  and  (v)  of  this  section,  land  required 
for  approved  building  construction  at 
credit  union  expense  shall  be  made 
available  by  real  estate  lease  at  minimal 
charge;  e.g.,  $1.00  per  year. 

(')  Leases  shall  include  the  provision 
that,  in  the  event  of  national  emergency 
or  any  other  event  cited  in  paragraph 
{1)(3)  of  this  lection,  and  at  the  option  of 
the  Government,  structures  and  other 
improvements  erected  thereon  shall  be 
conveyed  to  the  Government  without 
reimbursement  or  removed  and  the  land 
restored  to  its  original  condition. 

(ii)  Once  determined,  the  rental  charge 
under  any  lease  granted  at  fair  market 
rental  is  applicable  for  the  term  of  the 
lease.  However,  an  extension  of  any 
,such  existing  lease  may  provide  for 
nominal  rental,  e.g.,  $1.00  for  the  term  of 
the  lease  extension. 

(2)  When  a  credit  union  participates  in 
the  construction  of  a  complex,  such  as 
an  installation  shopping  mall,  it  shall  be 
provided  a  lease  at  nominal  rental 
covering  only  underlying  land  for  the 
specific  space  to  be  occupied  by  the 
credit  union. 

(3)  If  determined,  in  accordance  with 
10  U.S.C.  2667,  to  be  in  the 
Government's  interest,  an  existing  lease 
of  land  may  be  extended  before  to 
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expiration  of  its  term.  Passage  of  title  to 
facilitiea  shall  be  deferred  until  all 
extensions  have  expired.  Such 
extensions  shall  be  for  periods  not  to 
exceed  5  years.  The  credit  union  shall 
continue  to  maintain  the  premises  and 
pay  for  utilities  and  services  furnished 
in  accordance  with  DoO  Instruction 
7230.7. 

(4)  When,  under  the  terms  of  a  lease 
or  extension,  title  to  improvements 
passes  to  the  Government,  the  credit 
union  shall  be  giv6n  first  choice  to 
continue  occupying  those  improvements 
under  a  facility  lease. 

(i)  The  lease  shall  require  the  credit 
union  to  maintain  the  premises  and  pay 
for  utilities  and  services  furnished  in 
accordance  with  DoD  Instruction  7230.7. 

(ii)  In  addition,  the  lease  for  a  credit 
union  not  qualifying  under  the  95 
percent  criterion  cited  in  paragraph 
(h](l)  of  this  section,  shall  require  that 
the  credit  union  pay  fair  market  rental 
for  land  underlying  the  improvements. 

(k1  Automated  teller  machine  (A  TM) 
service.  (1)  ATMs  may  be  used  to 
augment  service  provided  by  an  on-base 
credit  union. 

(2)  An  on-base  credit  union  that 
proposes  to  augment  its  service  by 
installing  one  or  more  ATMs  shall: 

(i)  Coordinate  the  ATM  proposal 
through  the  installation  commander 
under  provisions  of  applicable  DoD 
Component  regulations. 

(ii)  Provide  a  statement  that  the  cost 
of  ATM  installation  and  maintenance 
shall  be  borne  by  the  credit  union  alone 
or  in  conjunction  with  other  financial 
institutions. 

(iii)  Provide  for  access  through  debit 
and  credit  cards. 

(3]  Before  service  begins,  regulatory 
agency  approval,  as  necessary,  must  be 
obtained,  and  leases  must  be  negotiated 
in  accordance  with  this  part. 

(i)  No  lease  is  needed  to  site  an  ATM 
within  an  existing  credit  union  office. 

(ii)  When  a  credit  union  requests  up  to 
100  square  feet  of  additional  floor  space 
in  an  existing  structure  and  the  credit 
imion  agrees  to  bear  all  expenses  for 
modifying  the  structure,  a  lease 
providing  for  nominal  rental,  i.e.,  $1.00 
for  the  term  of  the  lease,  shall  be  locally 
negotiated  and  approved.  This  lease 
provision  also  shall  be  offered  if  a  credit 
union  requests  up  to  250  square  feet  of 
land  to  construct,  at  its  expense,  a  kiosk 
or  other  structure  to  house  an  ATM.  In 
either  case,  the  charge  for  any 
maintenance,  utilities,  and  services  shall 
be  consistent  with  that  applied  to  the 
on-base  credit  union  oHice. 

(iii)  Leases  pertaining  to  other 
situations  shall  be  negotiated  in 
accordance  with  paragraphs  (h)(2]  and 
(j)  of  this  section. 


(1)  Termination  of  credit  union 
service. — (1)  Termination  of  operations 
by  the  credit  union.  An  on-base  credit 
union  planning  to  tarminate  its 
operations  should  notify  the  installation 
commander  at  least  90  days  before  the 
closing  date.  This  notification  should 
precede  public  announcement  of  the 
planned  closure.  When  appropriate,  the 
commander  shall  attempt  to  negotiate 
an  agreement  permitting  the  credit  union 
to  continue  operations  until  the 
installation  has  made  other 
arrangements.  Immediately  upon 
notification  of  a  closing,  the  commander 
shall  advise  the  DoD  Component 
headquarters  concerned.  If  it  is 
determined  that  continuation  of  credit 
union  services  is  justified,  action  to 
estabhsh  another  credit  union  shall 
comply  with  paragraph  (c)  or  (d)  of  this 
section. 

(2)  Termination  for  cause.  Installation 
commanders  should  ensure  that  on-base 
credit  unions  are  providing  services  in 
the  best  interest  of  DoD  personnel.  If, 
after  discussion  with  credit  union 
officials,  the  installation  commander 
determines  that  the  operating  policies  of 
the  credit  union  are  inconsistent  with 
this  part  a  recommendation  for 
termination  of  logistic  support  and  space 
arrangements  may  be  made  through 
DoD  Component  channels.  A  credit 
union  shall  be  removed  from  the 
installation  only  with  approval  by  the 
DoD  Component  headquarters,  after 
coordination  with  the  DC(MS]  and  the 
appropriate  regulatory  agency. 

(3)  Termination  in  interest  of  national 
defense.  At  the  option  of  the 
Government,  leases  may  be  terminated 
in  the  event  of  national  emergency  or  as 
a  result  of  installation  inactivation, 
closing,  or  other  disposal  action. 

Appendix  A — Operations  of  Defense 
Credit  Unions 

A.  Staffing  J 

1.  Full  services  shall  be  provided  by  on- 
base  credit  unions  that  are  staffed  by: 

a.  A  loan  o^icer  authorized  to  act  for  the 
credit  committee; 

b.  An  individual  authorized  to  sign  checks; 
and 

c.  A  qualified  financial  counselor  available 
to  serve  members  during  operating  hours. 

2.  Exceptions  to  subsection  A.I.,  above, 
may  be  approved  by  the  DoD  Component 
concerned  in  the  case  of  newly  organized 
credit  unions. 

3.  When  an  on-bass  credit  union  can 
support  only  minimun  staffing,  one  of  the 
other  positions  required  in  subsection  A.I., 
above,  may  be  subsumed  under  the  counselor 
duties. 

4.  Remote  service  locations  at  the  same 
installation  may  be  staffed  with  one  person 
alone,  provided  that  a  direct  courier  or 
message  service  links  them  to  the  credit 
union's  on-base  main  office. 


5.  All  staffing  shall  fully  comply  with  the 
spirit  and  intent  of  DoO  equal  employment 
opportunity  policies  and  programs,  in 
accordance  with  DoD  Directive  1440.1. 

6.  Neither  active  duty  military  personnel 
nor  DoD  civilian  employees  may  be  detailed 
to  duty  or  employment  wifli  an  on-base  credit 
union.  However,  off-duty  DoD  personnel  may 
be  employed  by  a  credit  union  if  approved  by 
the  installation  commander  following  a 
determination  that  such  employment  will  not 
interfere  with  the  full  performance  of  the 
individual's  official  duties. 

B.  Counseling 

Members  of  Defense  credit  unions  shall 
have  access  to  free  counseling  service. 
Members  (particularly  youthful  or 
inexperienced  personnel  and  young  married 
families)  shall  receive  help  in  budgeting  and 
solving  financial  problems.  Mihtary  members 
in  junior  enlisted  grades  who  apply  for  loans 
shall  receive  special  attention. 

C  Lending 

1.  In  accordance  with  accepted  credit  union 
practice,  lending  policies  are  expected  to  be 
as  liberal  as  possible  while  remaining 
consistent  with  the  best  interests  of  the 
overall  credit  union  membership.  Credit 
unions  must  strive  to  provide  the  best 
possible  service  to  all  members. 

2.  Defense  credit  unions  evidencing  a 
policy  of  discrimination  in  their  loan  services, 
as  defined  in  DoO  Directive  1000.11,  are  in 
violation  of  this  Instruction.  In  resolving 
complaints  of  discrimination,  the  installation 
commander  shall  follow  procedures  specified 
in  paragraph  E.7.a.  of  this  DoD  Instruction 
1000,10. 

3.  Defense  credit  unions  shall  conform  to 
the  Standards  of  Fairness  principles  set  forth 
in  DoO  Directive  1344.9  before  executing  loan 
or  credit  agreements.  Shotid  an  on-base 
credit  union  branch  refer  •  prospective 
borrower  to  an  off-base  office  of  the  same 
credit  union,  it  shall  advise  the  latter  office 
that  the  Department  of  Defense  requires 
compliance  with  the  Standards  of  Fairness. 

D.  Hours  of  Operation 

On-base  credit  unions  may  conduct 
operations  during  normal  duty  hours 
provided  they  do  not  disrupt  the  performance 
of  official  duties.  Credit  unions  should  set 
operating  hours  that  meet  the  needs  of  all 
concerned.  ATMs  may  be  used  to  provide 
expanded  service  and  operating  hours. 

E.  Siiare  Insurance 

Credit  unions  serving  oa  DoD  installations 
must  maintain  adequate  share  insurance. 
Any  share  insurance  that  is  at  least  equal  to 
that  required  by  the  NCUA  for  Federal  credit 
unions  may  be  obtained  through  the  NCUA.  a 
State-sponsored  insurance  program,  or  a 
private  insurance  plan  to  satisfy  this 
requirement.  A  credit  union  not  maintaining 
share  insurance  shall  be  suspended  from  on- 
base  operations. 

F.  Allotments  of  Pay 

DoD  personnel  may  use  their  allotment  of 
pay  privileges  as  authoritsed  by  DoD 
Directives  7330.1  and  l4l8.4  to  establish 
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sound  credit  and  savings  practices  through 
Defense  credit  unions. 

1.  The  credit  union  shall  credit  member 
accounts  not  later  than  the  value  date  of  the 
allotment  check  or  electronic  funds  transfer. 

2.  Under  no  circumstances  shall  the 
initiation  of  an  allotment  of  pay  become  a 
prerequisite  for  loan  approval  or 
disbursement  to  the  credit  union  member. 
Allotments  voluntarily  consigned  to  a  credit 
union  shall  continue  at  the  option  of  the 
member. 

G.  Advertising 

1.  Advertising  of  on-base  credit  union 
services  shall  be  in  accordance  with  policies 
set  forth  in  OoD  Directive  1344.7. 

2.  Advertising  in  otficial  Armed  Forces 
newspapers  and  periodicals  (DoD  Instruction 
5120.4  and  DoD  Directive  5120.43)  is 
prohibited,  with  the  exception  of  inserts  in 
the  "Stars  and  Stripes"  overseas. 

3.  DoD  Instruction  5120.20  prevents  use  of 
the  Armed  Forces  Radio  and  Television 
Service  to  promote  a  specific  credit  union. 

4.  An  on-base  credit  union  may  use  the 
unofficial  section  of  that  installation's  daily 
bulletins,  provided  space  is  available,  to 
inform  OoD  personnel  of  financial  services 
and  announce  membership  meetings, 
seminars,  consumer  information  programs, 
and  other  matters  of  broad  general  interest. 
Announcement  of  free  financial  counseling 
services  is  encouraged.  Such  media  may  not 
be  used  for  competitive  or  comparative 
advertising  of,  for  example,  specific  interest 
rates  on  savings  or  loans. 

5.  An  on-base  Defense  credit  union  may 
use  that  installation's  information  bulletin 
boards  for  announcements  of  membership 
meetings  and  promotional  materials  generally 
complementing  the  installation's  financial 
counseling  and  thrift  promotion  programs.  An 
on-base  credit  union  may,  with  moderation, 
use  that  installation's  message  center 
services  to  distribute  announcements  for 
display  on  informational  bulletin  boards, 
provided  this  does  not  overburden  the 
distribution  system. 

6.  Installations,  to  include  miUtary 
exchange  outlets  or  concessionaires,  shall  not 
permit  the  promotion  of  competing  credit 
union  relationships  or  the  distribution  of 
competitive  literature  from  other  credit 
unions  at  locations  served  by  on-base  credit 
unions.  This  does  not  prevent: 

a.  A  credit  union  from  using  mail, 
telecommunications,  or  commercial 
advertising  to  serve  its  field  of  membership  in 
another  credit  union's  area,  or 

b.  Exchange  Services  from  distributing 
literature  on  affinity  credit  cards  centrally 
acquired  through  competitive  solicitation. 

H.  Overseas  Operations 

1.  An  overseas  credit  union  brandi  or 
facility  shall  be  limited  to  on-base  operations. 
It  shaU  confine  its  field  of  membership  to 
individuals  or  organizations  eligible  by  law 
or  regulation  to  receive  services  and  tlienefits 
from  the  installation,  not  prevented  from 
receiving  these  services  by  intergovernmental 
agreement  or  host-country  law. 

2.  Credit  unions  shall  serve  overseas  only 
within  a  DoD-designated  geographic 
franchise.  However,  any  credit  union  may 


continue  to  serve  its  memt>eT8  stationed 
overseas  by  mail  or  telecommunications. 

3.  Any  proposal  for  a  new  service  must  be 
coordinated  with  the  appropriate  Unified 
Commander  and  U.S.  Chief  of  Diplomatic 
Mission  or  U.S.  Emlussy  to  ensure  that  it 
does  not  conflict  with  status  of  forces 
agreements  or  host-country  law. 

4.  Cash  Operations,  a.  Credit  unions  that 
operate  full  service  branches,  as  defined  in 
DoD  DirecHve  1000.11,  shall  have  U.S. 
currency  and  coin  available  for  member 
transactions.  In  areas  served  by  currency 
custody  accounts,  transactional  U.S.  currency 
and  coins  shall  be  made  available  from  the 
servicing  Military  Banking  Facility  (MBF) 
with  no  direct  or  analysis  charge  to  ihe  credit 
union,  provided  settlement  is  made  via  a 
local  MBF  account  or  equivalent 
arrangements  are  made  with  the  MBF. 

b.  Credit  unions  may  purchase  foreign 
currency  from  the  servicing  MBF  at  the  bulk 
rate  when  used  for  internal  vendor  or  payroll 
payments.  The  rate  of  exchange  for  sales  to 
individuals  must  be  no  more  favorable  than 
that  available  from  the  MBF,  in  accordance 
with  DoD  Directive  7360.11. 

c.  Overseas  credit  unions  operating  in 
military  payment  certificate  areas  shall 
comply  with  OoD  Directive  7360.5  and  any 
DoD  Component  regulations  implementing 
that  issuance. 

5.  The  operations  of  all  federally-chartered 
Defense  credit  unions  are  subject  to 
regulatioji  by  NCUA.  Thus,  NCUA  Rules  and 
Regulations,  procedur^.l  forms,  reports,  and 
manuals  directly  apply  to  all  Defense  credit 
union  branches  and  facilities  operating 
overseas. 

e.  NCUA  Rules  and  Regulations  prohibit 
Federal  credit  unions  from  granting  long-term 
(in  excess  of  15  years)  first  mortgage  loans  on 
any  type  of  residence  in  any  country  outside 
the  United  States,  its  territories  and 
possessions,  or  the  Commonwealth  of  Puerto 
Rico. 

7.  Funds  shall  be  deposited  and  invested  in 
accordance  with  the  authority  applicable  to 
federal  credit  unions.  Overseas  Defense 
credit  union  branches  and  facilities  shall 
deposit  funds  in  accordance  with  instructions 
issued  by  the  NCUA,  giving  full  consideration 
to  using  the  servicing  MBFs. 

8.  Operation  of  overseas  Defense  credit 
union  branches  and  facilities  shall  be 
reviewed  by  the  NCUA  during  examination 
of  the  parent  credit  union  or  as  the  NCUA 
determines  necessary. 

/.  Notification  of  Credit  Unions 

Each  DoD  Component  shall  ensure  that 
every  credit  union  with  an  office  at  its 
installations  receives  a  copy  of  the  document 
that  implements  this  Instruction  and  DoD 
Directive  1000.11. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
August  g,  1988. 
(FR  Doc.  89-19031  Filed  8-14-88;  8:45  am] 

MLLMQ  CODE  SI10-01-« 


32  CFR  Part  385 

[DoD  Mrtettve  5111.1] 

Under  Secretary  of  Defenee  for  Policy 

AOENCV:  Department  of  Defense. 
ACTK>N:  Final  rule. 

summary:  This  revision  of  32  CFR  part 
385,  "Under  Secretary  of  Defense  for 
Policy,"  updates  the  roles,  functions. 
responsibiUties,  and  authorities  of  the 
USD(P);  places  the  Assistant  Secretary 
of  Defense  for  Special  Operations  and 
Low  Intensity  Conflict  under  the 
direction,  authority,  and  control  of  the 
USD(P);  and  assigns  lo  the  USD(P] 
responsibility  for  assisting  the  Secretary 
of  Defense  in  preparing  written  policy 
guidance  for  the  preparation  and  review 
of  operational  and  contingency  plans, 
including  those  for  nuclear  and 
conventional  forces  (including  Special 
Operations  Forces),  and  in  reviewing 
such  plans. 

EFFECTIVE  DATE:  March  13, 1980. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Mr.  R.  Furtner,  Office  of  the  Director  of 

Administration  and  Management, 

Washington,  DC  20301-1155,  202-«95- 

4281. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  385 

Organization  and  function 
(government  agencies). 

Accordingly,  32  CFR  part  385  is 
revised  to  read  as  follows: 

PART  385— UNDER  SECRETARY  OF 
DEFENSE  FOR  POLICY 


Purpose. 

Definition. 

Responsibilities  and  functions. 

Relationships. 

Authorities. 


dGC* 

385.1 
385.2 
385.3 
385.4 
385.5 
Authority:  10  U.S.C  134. 

S  385.1    Purpose. 

The  document  revises  32  CFR  part  385 
and  updates,  pursuant  to  Title  10,  United 
States  Code,  and  consistent  with 
Defense  Management  Report  to  the 
President.  June  1989,  the  position  of 
Under  Secretary  of  Defense  for  Policy 
(USD(P))  with  assigned  responsibilities, 
functions,  relationship,  and  authorities 
as  prescribed  herein. 

S385.2    Definition. 

DoD  components.  The  Office  of  the 
Secretary  of  Defense,  (OSD).  the 
MiUtary  Departments,  the  Joint  Chiefs  of 
Staff  (JCS),  the  Joint  Staff,  the  Unifled 
and  Specified  Commands,  the  Defense 
Agencies,  and  the  DoD  Field  Activities. 


I 
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8385J   RMpoiwIbliMMandfunettoiw. 
The  Under  Secretary  of  Defense  for 
Policy  it  the  Principal  Staff  Asait tant 
and  advisor  to  the  Secretary  of  Defense 
for  all  matters  concerning  the 
integration  of  DoD  plans  and  policies 
with  overall  national  security  objectives. 
In  the  exercise  of  this  responsibility,  the 
USD(P)  shall: 

(a)  Represent  the  Department  of 
Defense,  as  directed,  in  matters 
involving  the  National  Security  Council 
(NSC),  Department  of  State  (DoS).  and 
other  Departments,  Agencies,  and 
interagency  groups  with  responsibilities 
in  the  national  security  area. 

(b)  Develop  policies  and  coordinate 
implementation  of  arms  control 
negotiations,  including  DoD  positions  on 
arms  reductions  and  other  defense- 
related  international  negotiations. 

(c)  Develop  policies  and  oversee  their 
implementation  with  respect  to  the 
counterintelligence  and  secxirity 
acttvities  of  the  Department  of  Defense; 
provide  program  management  to  the 
Foreign  Counterintelligence  Program 
and  to  the  Security  and  Investigative 
Activities  Program;  and  carry  out  the 
responsibilities  of  the  Secretary  for  the 
administration  of  National  Disclosure 
Policy,  and  his  responsibilities  as  the 
U.S.  Security  Authority  for  North 
Atlantic  Treaty  Organization  (NATO). 

(d)  Develop  policies  and  coordinate 
implementation  of  E)oD  political-military 
affairs,  including:  nuclear  weapons 
policy  and  strategy;  special  operations 
forces  and  low-intensity  conflict;  law  of 
the  sea;  foreign  military  rights;  strategic 
offensive  and  defensive  forces;  theater 
nuclear  matters;  general  purpose  forces; 
and  the  relationship  between  strategic 
and  theater  force  planning,  programs, 
and  budgets. 

(e)  Review  evaluations  and  develop 
recommendations  to  the  Secretary  of 
Defense  concerning  plans  and 
requirements  for,  and  capabilities  of, 
existing  or  proposed  United  States  or 
foreign  forces  and  their  deployment, 
with  particular  attention  to  performance 
of  missions  which  ate  or  may  be  critical 
in  the  consideration  of  U.S.  national 
security  policy. 

(f)  Assist  the  Secretary  of  Defense  in 
preparing  written  policy  guidance  for 
the  preparation  and  review  of 
operational  and  contingency  plans, 
including  those  for  nuclear  and 
conventional  forces  (including  Special 
Operation  Forces),  and  in  reviewing 
such  plans. 

(g)  Provide  oversight  of  all  DoD 
activities  related  to  the  NATO,  East- 
West  economic  policy,  including  East- 
West  trade,  and  technology  transfer. 

(h)  Develop  policies,  plans,  and 
procedures  for  the  discbarge  of  DoD 


functions  for  emergency  planning  and 
preparedness,  crisis  management, 
defense  mobilization  and  expansion  in 
emergency  situations,  military  support 
of  civil  authorities,  and  continuity  of 
operations  and  continuity  of 
government;  provide  support,  as 
required,  to  the  Department  of  Defense 
and  other  U.S.  Goveniment  or  State 
agencies  on  these  as  well  as  civil 
defense  and  related  matters. 

(i)  Develop  policies,  coordinate  DoD 
participation,  exercise  OSD 
management  oversi^t,  and  provide 
appropriate  OSD  approval  process  for 
DoD  involvement  in  national  security 
special  activities,  sensitive  support  to 
non-DoD  agencies,  and  other  uniquely 
sensitive  national  seciuity  programs. 
Provide  special  support  to  the  Secretary 
of  Defense  in  connection  with  his 
participation  in  related  NSC  activities. 

(j)  Plan  and  conduct  net  assessments 
for  the  Secretary  of  Defense. 

(k)  Negotiate  and  monitor  agreements 
with  foreign  govemiaehts  and  defense 
alliances  to  which  the  United  States  is  a 
party.  Develop  DoD  policies  and 
coordinate  plans  and  programs 
undertaken  in  cooperation  with  foreign 
governments  and  military 
establishments,  and  represent  the 
Department  of  Defease,  as  directed,  in 
the  conduct  of  defence  relationships. 

(1)  Provide  policy  direction  for  defense 
security  assistance  matters;  monitor 
Military  Assistance  Advisory  Groups 
and  other  missions  pertaining  to  security 
assistance;  and  negotiate  and  monitor 
security  assistance  agreements  with 
foreign  governmenta. 

(m)  Develop  DoD  policy  and 
coordinate  actions  relating  to 
humanitarian  assistance  support. 

(n)  Develop  DoD  apace  policy 
priorities,  and  review  and  evaluate 
programs,  plans,  and  systems 
requirements  relating  to  the  use  of  outer 
space,  including  participation  in  outer 
space  activities  of  the  NSC  and  other 
interagency  fora,  consistent  with  the 
provisions  of  DoD  Directive  3500.1.* 

(o)  Serve  as  the  Secretary's  and 
Deputy  Secretary's  principal  advisor  for 
the  planning  phase  of  the  DoD  Planning, 
Programming  and  Budgeting  System 
(PPBS),  to  include  the  lead  role  in 
developing  overall  policy,  defense 
strategy,  and  force  and  resource 
planning;  serve  as  a  key  participant  in 
programming  and  bcdgeting  decisions  as 
well.  Coordinate  the  development  and 
approval  of  the  Defense  Planning 
Guidance. 


(p)  Develop  DoD  policies  and  program 
concerning  psychological  operations. 

(q)  Develop  DoD  policy  guidance  for 
DoD  participation  in  international 
activities  supporting  U.S.  information 
programs. 

(r)  Perform  such  other  functions  as  the 
Secretary  of  Defense  may  prescribe. 

§385.4    Relationship*. 

(a)  In  the  performance  of  assigned 
functions  and  responsibilities,  the 
USD(P)  shall: 

(1]  Exercise  direction,  authority,  and 
control  over: 

(i)  The  Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

(ii]  The  Assistant  Secretary  of 
Defense  (International  Security  Policy). 

(iii)  The  Assistant  Secretary  of 
Defense  (Special  Operations  and  Low- 
Intensity  Conflict). 

(iv)  The  Principal  Deputy  Under 
Secretary  of  Defense  (Strategy  and 
Resources). 

(v)  The  Deputy  Under  Secretary  of 
Defense  (Security  Policy). 

(vi)  The  Deputy  Under  Secretary  of 
Defense  (Trade  Security  Policy). 

(vii)  The  Director,  Net  Assessment 

(viii)  The  Defense  Security  Assistance 
Agency. 

(ix)  The  Defense  Technology  Security 
Administration. 

(x)  The  Defense  Investigative  Service. 

(2)  Coordinate  and  exchange 
information  with  other  DoD  and  Federal 
organizations  having  collateral  or 
related  functions. 

(3)  Use  existing  facilities  and  services, 
whenever  practicable,  to  achieve 
maximum  efficiency  and  economy. 

(b)  DoD  Components  and 
organizations  shall  coordinate  all 
matters  concerning  the  responsibilities 
and  functions  cited  in  §  358.3  with  the 
USD(P). 


'  Copies  may  be  obtained,  if  needed,  bom  the 
U.S.  Naval  Publications  and  Fomu  Center.  Attn: 
Code  I0S3.  5801  Tabor  Avenue.  Ptiiladelphia.  PA 
19120. 


S  385.5    Authorities. 

The  USD(P)  is  hereby  delegated 
authority  to: 

(a)  Issue  DoD  Instructions,  DoD 
publications,  and  one-time  directive- 
type  memoranda  in  assigned  fields  of 
responsibility,  consisteat  with  the 
provisions  of  DoD  5025.1-M.  Instructions 
to  the  Military  Departments  shall  be 
issued  through  the  Secretaries  of  those 
Departments  or  their  designees. 
Instructions  to  Unified  or  Specified 
Commands  shall  be  issaed  through  the 
Chairman  of  the  Joint  Chiefs  of  Staff 
(ICS). 

(b)  Obtain  such  reports,  information, 
advice  and  assistance,  as  necessary, 
consistent  with  the  policies  and  criteria 
of  DoD  Directive  7750^' 

'  See  footnote  I  to  {  385.3(nV 
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(c)  Communicate  directly  on  policy 
matters  with  heads  of  DoD 
organizations,  including  the  Secretaries 
of  the  Military  Departments,  the  CJCS, 
the  JCS,  the  Directors  of  Defense 
Agencies,  and,  through  the  CJCS,  the 
Commanders  of  the  Unified  and 
Specified  Commands. 

(d)  Commtuiicate  with  other 
government  agencies,  representatives  of 
the  Congress,  members  of  the  public, 
and  representatives  of  foreign 
governments,  as  appropriate,  in  carrying 
out  assigned  functions. 

Dated:  August  9, 1989. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  89-19029  Filed  a-14-^:  8:45  am] 
BIUJNS  CODE  3aiO-01-« 


POSTAL  SERVICE 
39  CFR  Part  111 

Mailabllity  of  Etioiogic  Agents 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  On  June  24, 1988  and  March 
23, 1989,  the  Postal  Service  published  in 
the  Federal  Register  successive 
proposals  dealing  witli  the  mailing  of 
potentially  disease-causing  materials 
which  are  required  to  bear  an  Etioiogic 
Agents/Biomedical  Material  label  under 
Department  of  Transportation  and 
Department  of  Health  and  Human 
Services  rules.  Because  of  a  prospect  of 
significant  increases  of  some  of  these 
materials  in  the  mail,  the  Postal  Service 
initially  considered  that  the  potential 
harm  from  spills  and  leakage  warranted 
a  proposal  to  prohibit  the  mailing  of  all 
such  materials. 

After  reviewing  the  numerous 
comments  (almost  800)  on  this  first 
proposal,  however,  and  after 
consultation  with  the  Centers  for 
Disease  Control  of  the  U.S.  Department 
of  Health  and  Human  Services,  and  the 
Office  of  Hazardous  Materials 
Transportation,  U.S.  Department  of 
Transportation,  the  Postal  Service 
proposed  to  continue  to  accept  most 
such  material  under  more  restricted 
conditions.  These  restrictions  related  to 
the  purpose  of  the  mailings,  quantity 
allowed,  and  packaging  method. 

Nineteen  comments  were  received  on 
the  second  proposal,  as  a  result  of  which 
further  refinements  have  been  made  to 
the  rule,  now  adopted  in  Bnal  form.  The 
refinements  are  primarily  in  the  area  of 
(1)  incorporating  the  substance  of  the 
International  Civil  Aviation 
Organization's  packing  rules  and  some 


of  the  terminology,  and  (2)  modifying  the 
packaging  requirements  for  clinical 
specimens  and  biological  products  that 
amount  to  50  ml  or  less.  Further  details 
and  explanations  of  the  comments  and 
their  resolution  are  contained  in  the 
Supplementary  Information  below. 
EFFECTIVE  DATE:  December  17, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 
F.E.  Gardner,  (202)  268-5178. 
SUPPLEMENTARY  INFORMATION:  On 
March  23, 1989,  the  Postal  Service 
pubUshed  in  the  Federal  Register  for 
comment  (54  FR  11970)  its  second 
proposal  as  explained  in  the  Summary. 
Interested  persons  were  invited  to 
submit  comments  concerning  the 
proposal  by  May  22, 1989. 

As  noted,  the  Postal  Service  received 
19  letters  of  comment.  Three 
commenters  approved  the  proposal  as 
written.  Nine  others  also  concurred,  but 
said  that  clinical  specimens  and 
biological  products  should  not  be 
subjected  to  the  same  packaging 
requirement  as  applies  to  the  more 
hazardous  materials.  After  review  of  the 
methods  of  packaging  and  quantities 
normally  mailed,  the  Postal  Service  has 
changed  124.383b  of  the  rule  so  that 
fiberboard  or  equivalent  containers  will 
be  required  for  clinical  specimens  and 
biological  products  only  for  amounts 
exceeding  50  ml. 

A  commenter  representing  a  union 
local  requested  that  the  same  limits 
apply  to  clinical  specimens  as  apply  to 
etioiogic  agent  preparations.  This  would 
have  die  effect  of  limiting  all  clinical 
specimens  and  biological  products  to  50 
ml  and  having  all  such  material  labeled 
as  containing  etioiogic  agents.  The 
Postal  Service  considers  that  adding  the 
quantity  limitation  for  these  materials  is 
not  justified  in  view  of  the  lesser  risk 
involved.  Moreover,  labeling  all  such 
material  as  hazardous  when  it  is  not 
thought  to  be  so  would  conflict  with  the 
letter  and  intent  of  other  Federal  rules 
and  carrier  tariffs  on  hazardous 
materials  marking. 

A  commenter  who  represents  air 
carriers  requested  (1)  that  International 
Civil  Aviation  Organization  (ICAO) 
terminology  and  rules  be  included 
because  domestic  transportation 
standards  are  considered  to  be 
insufficient  and  some  carriers  follow  the 
ICAO  standards  domestically,  (2)  that 
the  term  "clinical  specimen"  not  be  used 
or  the  definition  narrowed,  since  the 
term  is  not  currently  used  m  other 
Federal  rules  and  the  definition  is  too 
broad,  and  (3)  that  the  language  used  for 
medical  waste  rules  be  clarified.  The 
Postal  Service  has  accepted  the 
recommendation  to  incorporate  ICAO 
rules,  and  to  make  the  requirements  for 


medical  waste  more  specific.  The 
substance  of  relevant  ICAO  rules  and 
some  of  the  terminology  have  been 
incorporated.  The  regulation  concerning 
medical  waste.  124.384,  is  amended  to 
refer  specifically  to  the  kinds  of  medical 
waste  (sharps  and  unsterilized 
containers  and  devices)  that  are  likely 
to  be  mailed  and  to  refer  to  a  section  of 
the  Environmental  Protection  Agency's 
interim  final  rule  on  the  tracking  and 
management  of  medical  waste,  which 
became  eflfective  June  22, 1989  (54  FR 
12326,  March  24, 1969)  for  a  description 
of  the  term  "sharps".  The 
recommendation  that  the  Postal  Service 
not  use  the  term  "clinical  specimen"  is 
not  adopted,  since  the  term  was 
suggested  by  the  U.S.  Department  of 
Health  and  Human  Services  (HHS),  the 
Centers  for  Disease  Control  (CDC)  and 
the  U.S.  Department  of  Transportation 
(DOT),  Office  of  Hazardous  Materials 
Transportation  in  consultation  with  the 
Postal  Service  as  being  consistent  with 
their  forthcoming  regulatory 
terminology.  We  are,  however,  adopting 
the  commenter's  suggestion  to  narrow 
the  breadth  of  the  definition  of  clinical 
specimen  by  expressly  excluding  bom  it 
commercially  produced  animal 
materials. 

A  commenter  represenMng  an  airline 
pilots  association  expressed  concern 
that  the  proposal  did  not  address 
acceptance  and  handling  procedures, 
and  that  shipments  of  etioiogic  agents, 
which  may  in  the  future  require  shipping 
documentation,  will  not  be  able  to  be 
placed  in  mail  bags  for  air 
transportation.  Acceptance  and 
handling  procedures  are  not  part  of  the 
proposed  rule,  but  are  covered  under 
other  postal  rules  and  procedures. 
Hazardous  materials,  such  as  etioiogic 
agent  preparations,  must  be  tendered  to 
air  carriers  as  "outsides",  which  means 
that  they  are  not  to  be  enclosed  in  mail 
bags. 

Two  commenters  representing  state 
hygienic  laboratories  objected  to  the 
proposed  rules  being  more  stringent 
than  those  of  HHS,  which  are  pubhshed 
in  title  42,  CFR.  and  those  of  DOT, 
published  m  title  49,  CFR.  A  number  of 
comments  urged  that  the  Government 
seek  greater  uniformity  in  its  various 
technical  standards  and  regulations, 
through  greater  consultation  and 
consensus  reOecting  sound  scientific 
advice.  The  rule  has  been  developed  in 
consultation  with,  among  others,  the 
Centers  for  Disease  Control  and  DOT, 
taking  into  account  their  plans  for 
forthcoming  changes  in  their  own  rules 
and  definitions.  In  addition,  the  Postal 
Service  must  take  into  accoimt  air 
carrier  tariff  rul^s,  which  are  in  soire 
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cases  more  restrictive  than  existing 
Federal  rales,  since  the  air  catneis  can. 
and  do,  refuse  to  carry  mail  containing 
dangerous  goods  not  prepared  in 
accordance  with  their  tariffs. 
Furthermore,  the  Postal  Service  has  the 
responsibility  to  set  its  own  acceptance 
rules  for  dangerous  goods  based  on  its 
experience,  the  requirements  of 
commercial  carriers,  and  the  technical 
advice  of  experts,  such  as  the  Centers 
for  Disease  Control.  We  think  the 
further  revisions  made  in  this  final  rule 
serve  to  standardize  our  regulations 
with  other  requirements  as  much  as  we 
practically  can  at  this  time. 

A  commenter  objected  to  proposed 
124.38eb.  which  required  mailers  to 
identify  the  contents  of  clinical 
specimens  and  biological  products  by 
marking  the  outside  shipping  container, 
on  the  grounds  diat  it  is  unnecessary 
and  would  invade  the  privacy  of  persona 
submitting  clinical  specimens  to  a 
laboratory  where  dieir  name  and  return 
address  would  be  plainly  visible,  lliis 
marking  requirement  is  not  a  new 
regulation.  Section  124.21  of  the 
Domestic  Mail  Manual  presendy 
requires  that  "the  identity  or  nature  of 
contents  of  anything  mailed  under  any 
of  the  provisions  of  124  (with  certain 
exceptions  not  relevant  here)  must  be 
stated  plainly  on  the  outside  of  the 
parcel  as  a  condition  of  mailing."  This 
has  been  a  postal  regulation  at  least 
since  1971.  See  39  CFR  124.8(a)  (1971).  In 
deference  to  the  commenter's  objection, 
however,  we  have  modified  this  section 
to  permit  identifying  the  contents  of 
these  parcels  "with  the  proper  shipping 
name",  giving  as  exan^)les  the  simple 
identification  of  "Clinical  Specimen"  or 
"Unsterilized  Medical  Devices". 

A  commenter  representing  a 
packaging  material  manufacturer 
objected  to  the  definitions  for  clinical 
specimens  and  biological  products  and 
said  that  the  packaging  standards  are 
inadequate  in  that  all  bodily  fluids  and 
tissues  should  be  regarded  as 
potentially  contaminated  and  treated  as 
if  they  are  infectious.  Another 
commenter.  representing  the  Centers  for 
Disease  Control  of  the  Public  Health 
Service,  also  recommended  a  more 
detailed  definition  for  biological 
producU  (See  124.382(d))  and  more 
definitive  packaging  requirements  (See 
124.383]  in  line  with  its  forthcoming 
rules.  We  are  axloptlng.  with  minor 
differences,  the  changes  recommended 
by  the  Centers  for  Disease  CcmtroL 

Another  commenter  recommended 
adoption  of  (1)  a  modified  packaging 
performance  test  for  clinical  specimens 
and  biological  products,  similar  to  that 
now  requh^  for  etiologic  agents  and 


compliance  marking,  indicating  that  a 
package  meets  the  performance  test 
requirements;  (2)  a  statement  including 
all  etiologic  agents  as  opposed  to  those 
now  listed  in  42  CFR  part  72;  and  (3) 
revised  requirements  for  medical  waste. 
We  are  extending  the  rule  to  include  all 
etiologic  agents,  and,  as  previously 
noted,  have  revised  tfie  provisions  on 
medical  waste,  based  on  provisions  in 
EPA's  interim  final  rule.  As  to 
performance  tests,  we  have  decided  that 
when  a  performance  test  is  specified  for 
clinical  specimens  and  biological 
products  by  the  Department  of 
Transportation  it  will  be  incorporated  in 
postal  rules. 

We  are  also  making  the  following 
minor,  clarifying  amendments: 

124.381 — an  amendment  to  permit  the 
mailing  of  etiologic  agent  preparations 
when  they  are  intended  for  veterinary 
use.  This  is  consistent  with  the 
definition  of  etiologic  agents. 

124.383a(l)— an  amendment  to  define 
"outage"  as  space  for  liquid  expansion. 

After  careful  consideration  of  the 
comments  received,  the  Postal  Service 
adopts  the  following  amendments  to  the 
Domestic  Mail  Manual,  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  part 
111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— [AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Autliority:  5  U.S.C.  55Z(a);  39  U.S.C.  101, 
401,  403.  404,  3001-3011. 3201-3219,  3403-3406, 
3621.5001. 

2.  Amend  124.38  of  the  Domestic  Mail 
Manual  to  read  as  follows: 

124    NONMAILABLE  MATTER- 
ARTICLES  AND  SUBSTANCES; 
SPECLU  MAILING  RULES 


124.3    Hazardous  Matter 
*        •        •        •      I* 

.38  Etiologic  Agent  Preparations, 
Clinical  Specimens,  and  Biological 
Products 

.381    General.  Etiologic  agent 
preparations,  clinical  specimens,  and 
biological  products  are  nonmailable, 
except  when  they  are  intended  for 
medical  or  veterinary  use,  research,  or 
laboratory  certification  related  to  public 
health,  and  when  it  is  determined  that 
such  items  are  properly  prepared  for 
mailing  to  withstand  shocks,  pressure 
changes,  and  other  conditions  incident 
to  ordinary  handling  in  transit 


.382    Definitions. 

a.  Etiologic  agent  meaes  a 
microbiological  agent  or  its  toxin  that 
causes,  or  may  cause,  human  or  animal 
disease.  | 

b.  Etiologic  agent  preparation  means  a 
culture  or  suspension  of  an  etiologic 
agent  and  includes  purified  or  partially 
purified  spores  or  toxins  that  are 
themselves  etiologic  agents. 

r..  Clinical  specimen  means  any 
human  or  animal  material  including,  but 
not  limited  to,  excreta,  secreta,  blood 
and  its  components,  tissee.  and  tissue 
fluids,  but  excluding  animal  materials, 
such  as  leather  goods  and  poultry  eggs, 
that  are  produced  commercially. 

d.  Biological  product  means  a 
biological  product  known  or  presumed 
to  contain  an  etiologic  agent  that  is 
subject  to  preparation  and  manufacture 
in  accordance  with  the  provisions  of  9 
CFR  part  102  (Licensed  Veterinary 
Biological  Products],  9  CFR  part  103 
(Biological  Products  for  Experimental 
Treatment  of  Animals],  9  CFR  part  104 
(Imported  Biological  Products],  21  CFR 
parts  312  (Investigational  New  Drug 
Application),  or  21  CFR  parts  600-680 
(Biologies)  and  that,  in  accordance  with 
such  provisions,  may  be  shipped  in 
interstate  commerce. 

124.383    Packaging,  a.  Etiologic  Agent 
Preparations. 

(1)  All  etiologic  agent  preparations 
must  conform  to  42  CFR  72.3(a),  meet  the 
packaging  requirements  of  49  CFR 
173.387(b),  and  must  not  exceed  SO 
milliliters  (ml)  (1.666  fluid  ounces)  per 
outside  package.  Sufficient  outage 
(space  for  liquid  expansfen]  must  be 
provided  so  that  the  primary  container 
will  not  be  liquid  full  at  130  F  (55  C). 

(2)  The  material  must  be  packaged  in 
a  securely  sealed  and  watertight 
primary  container  (test  tube,  vial,  etc.] 
enclosed  in  a  second  sealed  and 
watertight  durable  container  (secondary 
container).  Several  primary  containers 
may  be  enclosed  in  a  siqgle  secondary 
container  if  there  is  adequate  shock- 
absorbent  material  between  them  to 
prevent  breakage  during  ordinary 
handling  while  in  transit  and  if  the  total 
liquid  volume  of  all  the  enclosed 
primary  containers  does  not  exceed  50 
ml. 

(3)  The  space  at  the  top.  bottom,  and 
sides  between  the  primary  and  ; 
secondary  containers  must  contain  I 
sufficient  absorbent  material  to  absorb 
the  entire  contents  of  the  primary  | 
container(s)  in  case  of  breakage  or  I 
leakage.  | 

(4)  Each  set  of  the  primary  and  i 
secondary  containers  mest  be  enclosed 

in  an  outer  shipping  container  ' 

constructed  of  fiberboard  or  other 
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material  that  complies  with  the 
standards  specified  in  49  CFR  173.387(b]. 

(5)  Eadi  package  contahaing  an 
etiologic  agent  preparation  must  be 
designed  and  constructed  so  that,  if  it 
were  subjected  to  the  environmental 
and  test  conditions  prescribed  in  49  CFR 
173.387(b).  there  would  be  no  release  of 
the  contents  to  the  environment,  and  no 
significant  reduction  in  the  effectiveness 
of  die  packaging. 

(6)  To  expedite  delivery  and  reduce 
handling,  a  maU  parcel  containing 
material  required  by  42  CFR  72.9(d}  to 
bear  an  Etiologic  Agents/Kc^zard 
Material  label  must  be  sent  by  First- 
Class  Mail,  Priority  Mail,  or  Express 
Mail. 

b.  Clinical  Specimens  and  Biological 
Products. 

(1)  A  biological  product  such  as  polio 
vaccine,  or  a  clinical  specimen  that  is 
not  reasonably  believed  to  contain  an 
etiologic  agent,  such  as  a  urine  and 
blood  qiecimen  used  in  drug  testing 
programs  or  for  insurance  purposes, 
must  be  packaged  in  a  securely  sealed 
primary  container(8)  with  sufficient 
absorbent  material  to  take  up  the 
contents  in  case  of  leakage,  and  in  an 
outer  shipping  container  with  secondary 
leakproof  material  so  that  if  there 
should  be  leakage  of  the  primary 
container  during  shipment  the  contents 
will  not  escape  from  the  outer  shipping 
container.  Shock  resistant  material  shall 
be  used  to  withstand  conditions  incident 
to  ordinary  handling  in  transit  including 
but  not  limited  to  shock  and  pressure 
changes.  Clinical  specimens  and 
biological  products  exceeding  50  ml  per 
parcel  must  also  meet  the  packaging 
requirements  of  124.383a(4). 

(2)  Single  primary  containers  must  not 
contain  more  than  1,000  ml  (1  quart)  of 
material.  Two  or  more  inimary 
containers  whose  combined  volumes  do 
not  exceed  1,000  ml  may  be  placed  in  a 
single  seccmdary  container. 

(3)  The  maximum  amount  of  clinical 
specimens  which  may  be  enclosed  in  a 
single  outer  shipping  container  is  4,000 
ml  (4  quarts). 

124.384    Sharps  and  Unsterilized 
Containers,  a.  Sharps,  such  as  syringes, 
needles  and  siu^cal  blades,  as  further 
described  in  item  (4)  in  the  table 
following  40  CFR  259.30(a)  (54  FR 12326, 
12374.  March  24, 1989),  must  be 
packaged  in  rigid,  leed-resistant  and 
puncture  resistant  containers  with 
sufficient  absorbent  material  to  take  up 
any  residual  fluids.  U  die  primary 
container(s)  cannot  be  sealed  to  prevent 
leakage,  it  must  be  placed  in  a  frfastic 
bag  or  other  leak-resistant  container 
that  can  be  sealed  to  prevent  leakage. 
These  containers  must  be  placed  in  an 
outer  fiberboard  shipping  container. 


b.  Unsterilized  coatainers  or  devices 
used  in  laboratory  or  surgical 
procedures  containing  or  reasooaUy 
expected  to  contain  an  etiolof^  agent 
must  be  packaged  in  accordance  %nth 
124. 383a.  Containers  or  devices  not 
containing  or  not  reasonably  expected 
to  contain  an  etiologic  agent  must  be 
packaged  in  accordance  with  124.3a3b. 

124.385  Improperiy  Prepared  and 
Damaged  Mailings.  Refuse  BOOBailalrie 
materials  in  accordance  wi&  124.128. 
Report  improperly  prepared  packages  or 
damaged  mailings  in  accordanoe  with 
124.127  and  124.128. 

124386  Maricing  &  Labddng.  a.  When 
applicable,  the  outer  containers  must 
have  required  labels  affixed,  e.^  die 
Etiologic  Agents/Bidiazard  Material 
label  and  Clinical  Specimen/Biological 
Products-Btohazard  label,  required  by  42 
CFR  72.3(d}  or,  if  the  material  is  to  be 
transported  by  air.  the  infectioos 
substcmces  label  specified  in  135.4  of  the 
International  Mail  Manual,  the  proper 
shipping  name  and  UN  number  as  well 
as  a  shipper's  dedaratioo  for  dangerous 
goods.  The  UN  number  for  etiologic 
agents  affecting  humans  is  2814.  Hie  UN 
number  fw  etiologic  agents  affecting 
animals  only  is  290a 

b.  The  outside  container  of  clinical 
specimens,  biological  products  and 
unsterilized  containers  or  devices  must 
be  marked  to  identify  the  contents  with 
the  proper  shipping  name,  e.g..  Clkiical 
Specimens.  Unsterilized  Medical 
Devices,  etc. 

c.  Each  exterior  padkage  containing 
sharps  most  be  marked  with  the  words 
"Infectious  Waste."  Medical  Waste,"  or 
a  labd  displaying  the  universal 
biohazard  symbol. 

d.  Generally,  aQ  outside  contafners 
containing  more  dian  5  pounds  of  dry  ice 
(carbon  dioxide  solid)  that  are  eligible 
for  air  transportation  must  have  a 
shipper's  declaration  for  dangerous 
goods  attached  in  triplicate.  See  124.24 
and  124.392.  (Upon  fnlfilbnent  of  die 
conditions  in  124.386d(lH3)  below,  the 
marking  "ORM-A  UN  1845  Carbon 
Dioxide  Sohd"  or  "Dry  Ice"  is  not 
required.  See  49  CFR  173.815  and 
175.10(8)(13)).  A  shipper's  dedaration 
for  dry  ice  is  also  not  required  if: 

(1)  The  weight  of  the  dry  ice  in  the 
package  does  not  exceed  5  pounds  and 
the  net  weight  of  the  dry  ice  is  marked 
on  the  package; 

(2)  The  dry  ice  is  a  refrigerant  for  a 
material  being  used  for  diagnostic  or 
treatment  purposes,  e.g..  Frozen  Medical 
Specimens,  and  the  material  is  so 
mariced  on  the  package;  and 

(3)  The  package  is  marked  "Carbon 
Dioxide  Solid'  or  "Dry  Ice". 


NetK  PiCMaH  coulaiuing  dry  toe  i 

desigaad  sad  ooMtrodBd  to  pcrnit  tka 
reiesae  of  carbon  dioodd*  gas  to  prevaal  ■ 
build-up  of  pieasuis  Itai  amid  rapUin  ths 
packa^ng. 

A  transmittal  letter  makiiig  these 
changes  in  the  pages  of  the  DooMStic 
Mafl  Manual  will  be  published  and  will 
be  transmitted  automatically  to 
subscribers.  Notice  of  it>suance  of  the 
transmittal  letter  will  be  oubbsbed  ia 
the  Federal  Register  as  provided  by  38 
CFR11L3. 
Fred  EggUwton. 

Assistant  GeaemJ  Comaei  Legishtitw 
Division. 

[FR  Doc  89-100S9  Fiied  •-14-80(  MS  am] 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  NaRMM-lI 

Amendment  to  SubfMui  C  of  the 
of  Practice  and  Procedure 

luaed:  Avgust  8,  igsa 

AOENCT:  Postal  Rate  Commission. 
ACTHMC  Final  rule. 

SUMMAinr:  This  final  rule  amends 
S  3001.54(]}  of  the  Commission's  rules  of 
practice  to  require  the  Postal  Service  to 
provide  in  rate  cases  third-dass  volume 
data  by  ounce  increment  and  shape. 
This  action  is  being  taken  to  ensure 
these  data  are  available  in  rate  cases. 
EFFECTIVE  DATE:  October  1. 1980. 
FOR  FURTMER  MFORMATKM  COirT ACT 
David  F.  Stover.  General  Cowisel  Postal 
Rate  Commission.  Suite  30a  1333  H 
Sti^et  NWn  Washington.  DC  20288 
(telephone:  202/789-6820). 
SUPPLEMCNTARY  MFORMATIOR:  On  May 
3. 1989,  the  Postal  Rate  Commission 
invited  comments  on  its  proposal  to  sdd 
subsectioo  (7)  to  Rule  54(j)  of  our  rules 
of  practice  (39  CFR  3001.54(j))  to  reqirire 
the  Postal  Service  to  provide  in  rate 
cases  bulk  third-class  volume  data  by 
ounce  increment  and  shape  The 
Commission  is  adopting  the  amendment 
to  its  rules  of  practice  widi  one 
modification  suggested  by  Direct 
Marketing  Association. 

The  purpose  of  amending  Rule  540)  to 
require  provisioD  in  rate  cases  of  Im^ 
third-class  vohune  data  by  ounoe 
incremesit  and  ihape  is  twofokL 
Improved  analyses  of  thtrd-dass  cost 
behavior  require  the  prodection  of  third- 
class  costs  and  volume  data  by  ounce 
increment  and  shape  At  this  time,  data 
relating  to  vohiBte  of  pereiit  iaqrait  mail 
by  oimce  increment  said  shape  are 
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available  from  mailing  statement  data 
filed  on  Form  3602.  The  same  volume 
data  relating  to  third-daas  metered  and 
stamped  mail  can  be  obtained  from 
Form  S602-PC.  In  contrast  to  the 
availability  of  volume  data,  comments 
filed  by  the  Service  on  May  17, 1989,  in 
Docket  No.  RM89-1  indicate  that  the 
Service's  technical  staff  is  presently 
examining  the  feasibility,  within  the 
Service's  budgetary  constraints,  of 
collecting  third-class  cost  data  by  shape, 
and  possibly  by  other  cost  driving 
factors. 

Second,  volume  data  by  ounce 
increment  and  presort  level  are 
necessary  to  estimate  test  year  bidk 
third-class  revenues.  The  calculation  of 
third-class  revenue  is  dependent  upon 
the  distribution  of  third-class  mail  by 
weight  and  level  of  presortation. 
Provision  of  current  data  indicating  the 
distribution  of  third-class  mail  volume 
by  ounce  increment  and  presortation 
level  will  improve  the  Commission's 
ability  to  develop  third-class  rates 
which  will  generate  sufficient  revenue  to 
cover  third-class  costs. 

In  response  to  the  Notice  of  Proposed 
Rulemaking,  comments  were  filed  by  the 
American  Newspaper  PubUshers 
Association,  the  Postal  Rate 
Commission's  Office  of  the  Consumer 
Advocate,  Direct  Marketing  Association, 
and  Warshawsky  and  Company  in 
support  of  the  proposed  addition  of 
subsection  54(j)(7).  Warshawsky 
suggests  that  subsection  S4(j)(7)  not  be 
subject  to  subsection  54(a)(l]. 
Subsection  54(8)(1)  excuses  the  Postal 
Service  from  complying  with  the 
requirements  of  Rule  54  upon  a  showing 
of  undue  burden.  Subsection  54(a)(2] 
requires  the  Service  to  explain  why  the 
required  material  cannot  be  provided 
without  undue  burden.  If  necessary 
upon  review  of  the  explanation,  the 
Commission  can  act  to  compel 
production  of  the  material.  We  think       ' 
that  this  is  a  reasonable  approach  to 
handle  problems  of  undue  burden  and 
we  will  continue  to  follow  this  approach 
for  subsection  54[j)(7). 

The  OCA  proposes  that  in  addition  to 
requiring  the  production  of  volume  and 
shape  data,  the  Service  be  required  to 
provide  third-class  container  volume 
data  by  class,  presort  level,  shape, 
weight  and  container  type.  In  addition, 
the  OCA  suggests  that  subsection 
54(j)(7)  be  expanded  to  require 
information  on  type  of  entry  facility. 
These  data  are  also  available  from 
Forma  3602  and  3602-PC.  At  this  time, 
we  are  not  convinced  that  this  quantity 
of  information  will  be  needed  for  all 
omnibus  rate  cases.  Until  such  time,  we 
believe  the  discovery  process  represents 


the  appropriate  procedure  for  obtaining 
this  information  rather  than 
incorporating  into  ov  rules  of  practice  a 
requirement  that  this  information  be 
provided. 

Direct  Marketing  Association  suggests 
that  the  language  originally  proposed  be 
modlHed  to  make  it  clear  Uiat  the  data 
provided  pursuant  to  this  rule  is  suitable 
for  cross  tabulation.  To  avoid  ambiguity, 
we  have  incorporated  the  suggestion  of 
Direct  Marketing  Association  into  the 
final  rule. 

The  Postal  Service  filed  comments 
opposing  the  proposed  amendment. 
With  regard  to  the  portion  of  the  rule 
requiring  volume  data  by  ounce 
increment,  the  Service  states  that  these 
data  "will  be  generated  in  conjunction 
with  a  data  collection  effort  to  be 
conducted  as  part  of  our  examination  of 
the  effect  of  shape  on  costs."  With 
regard  to  the  portion  of  the  rule 
requiring  voliune  data  by  shape,  the 
Service  is  presenUy  examining  the  cost 
differences  between  letters  and  flats 
and  the  effect  of  sh^e  on  costs.  This 
examination  will  produce  volume  data 
by  shape.  The  Service  states  that  a 
procedural  rule  compelling  production  of 
volume  data  by  weight  and  shape  is 
unnecessary  and  tha  Commission  should 
wait  and  evaluate  the  results  of  this 
inquiry  before  deciding  whether  to 
require  production  of  third-class  weight 
and  shape  volume  data. 

The  Commission  believes  that  no 
purpose  will  be  served  by  further  delay. 
As  indicated  above,  volume  data  by 
weight  is  necessary  in  connection  with 
the  existing  rate  structure  which  uses 
weight  as  the  rate  basis.  The  third-class 
rate  structure — whether  it  be  a  weight- 
based  rate  structure,  a  shape-based  rate 
structure  or  some  sort  of  hybrid 
structure — has  been  an  issue  before  the 
Commission  in  all  the  recent  omnibus 
rate  cases;  and  based  on  experience,  we 
feel  certain  it  will  continue  to  be  an 
issue.  The  production  of  volume  data  by 
shape  will  enhance  the  evaluation  of 
this  rate  structure.  Inasmuch  as  the 
Service  acknowledges  that  it  will  in  any 
event  produce  the  information  covered 
by  this  amendment,  there  is  no  reason 
for  not  incorporating  this  data 
requirement  into  our  rules  of  practice, 
thereby  having  the  Service  provide  this 
information  with  its  initial  filing. 

Finally,  in  its  comments  the  Postal 
Service  suggests  that  it  not  be  required 
to  provide  a  separate  breakout  of 
volumes  of  irregular  parcels  and  parcels 
because  of  their  relative  insignificance 
in  terms  of  volumes  and  costs.  Since  the 
data  forms  contain  this  information,  we 
do  not  perceive  any  significant  burden 
for  the  Service  to  provide  this 


information.  Because  of  the  strong 
likelihood  that  these  shapes  have 
different  cost  characteristics  which  may 
surface  during  the  course  of  an  omnibus 
rate  case,  we  beUeve  it  worthwhile  for 
the  Service  to  provide  tlds  information 
in  its  initial  filing.  Thus,  we  are  not 
modifying  our  proposed  rule  in  this 
connection. 

After  consideration  of  the  comments 
received,  the  Postal  Rate  Commission 
adopts  the  following  changes  to  the 
Commission's  rules  of  practice. 

List  of  Subjects  in  39  CPR  Part  3001 

Administrative  practice  and 
procedure.  Postal  Service. 

Part  3001— RULES  OF  PRACTICE  AND 
PROCEDURE 

Subpart  C— Applicable  to  Requests  for 
Changes  In  Rates  or  Fees 

1.  The  authority  citation  for  39  CFR 
part  3001  continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b],  3603,  3622-3624. 
3661.  3662,  84  Stat.  759-762,  764,  90  Stat.  1303; 
(5  U.S.C.  553J,  80  Stat  383. 

2.  Section  3001.54  is  amended  by 
adding  paragraph  (j)(7]  to  read  as 
follows: 


S3001.S4    [Afflwided] 


(7)  For  third-class  bulk  mail,  subject  to 
paragraph  (a] (2)  of  this  section,  every 
formal  request  shall  set  forth  separately 
for  regular  and  preferred,  by  presort 
level,  the  base  year  volume  by  ounce 
increment  for  each  shape  (lettersize,  flat 
irregular  parcels,  parcels). 
•       *        *       * 

By  the  Commission. 
Charles  L.  Clapp, 
Secretary. 
[PR  Doc.  89-19041  Filed  8-14-89;  8:45  am] 

■ILUNO  COOE  7710-FW-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  52 

[FRL-3627-5] 


Approval  and  Promulgation  of 
Implementation  Plan^  State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  On  February  3, 1988.  the  Iowa 
Department  of  Natural  Resources 
(IDNR)  submitted  a  revised  ordinance 
pertaining  to  permits  and  permit  fees 
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adopted  by  the  Lira  County.  Iowa, 
Board  of  Health  for  indasion  in  the 
Iowa  state  implementation  p4an  fSIP). 
This  ordinance  is  applicable  only  in 
Linn  County.  Iowa.  Approiral  of  the 
county  permit  rules  will  enable  EPA  to 
enforce  those  permit  rules. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rulemaking  is  October  10. 1909^ 
imless  someone  notifies  EPA  that  they 
wish  to  make  adverse  or  critical 
comments  by  September  14, 1989.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoars  at  dve  Environmental 
Protection  Agency.  Region  VII,  728 
Minnesota  Avenue,  Kansas  City,  Kansas 
66101;  the  Iowa  Department  of  Natural 
Resources,  900  East  Grand,  Des  Moines. 
Iowa  50319;  and  the  Public  Information 
Reference  Unit,  Environmental 
Protection  Agency,  401 M  Street.  SW., 
Washington,  DC  2046a 

FOR  FURTHER  MFORKATKM  OOMTACT: 
Robert  J.  Chanalor  at  (913)  236-2893;  FTS 
757-2893. 

SUPPLEMENTARY  INFORMATION:  On 
February  3, 1988,  tiie  IDNR  submitted 
revised  ordinance  31-10-1986  adopted 
by  the  Linn  County,  Iowa,  Board  of 
Health  on  September  2, 1987,  pertaining 
to  permits  for  construction  of  new  or 
modified  sources  of  air  polhitants.  The 
procedures  followed  by  the  Linn  County 
Board  of  Health  in  adopting  the  revised 
ordinance  satisfied  the  notification  and 
hearing  requrrraients  of  40  CFR  51.102. 

Air  pollution  control  activities  in  Linn 
County,  Iowa,  are  the  responsibility  of 
the  Linn  County  Health  Department.  The 
Health  Department  operates  the  air 
pollution  contrd  program  under  a  letter 
of  agreement  with  the  TDNR.  The  state 
retains  concurrent  auftority.  This 
includes  prevention  of  significant 
deterioration  fPSD)  permits;  permits 
pertaining  to  new  source  performance 
standards  (NSPS);  and  national 
emission  standards  for  hazardous  air 
pollutants  nisofar  as  such  authority  has 
been  delegated  to  the  state. 

The  Iowa  Department  of  Natural 
Resources  is  processing  new  source 
permit  applications  for  Linn  County  until 
EPA  approves  the  comtty's  permit  rules. 
For  that  reason,  Linn  County  cannot 
collect  new  source  permit  fees.  The  state 
does  not  have  a  permit  fee  system. 
Approval  of  the  county  permit  rules  will 
enable  it  to  ooti^))y  with  the 
requirements  of  section  110(aX2XK)  of 
the  Clean  Air  Act,  as  amended. 


Review  of  Onfinance  Provisions 

Section  lai  contains  defimtions 
applicable  to  the  air  pollution  costrol 
ordinance.  The  following  discussion 
pertains  to  the  major  items  defined.  Air 
pollution  means  the  presence  in  the 
outdoor  atmosphere  of  one  or  more  air 
contaminants  in  sufficient  quantities, 
and  of  such  characteristics  and  duration 
as  is  or  may  reasonably  tend  to  be 
injurious  to  human,  plant,  or  aniioal  life, 
or  to  pn^rty,  or  which  unreasonably 
interferes  with  the  enjoyment  of  life  and 
property.  This  is  approvable. 

The  ordinance  defines  air  pollution 
alert,  air  pollution  emeig^icy,  air 
pollution  episode,  air  pollution  forecast, 
and  air  pollution  warning.  These  terms 
are  used  in  conjunction  witii  air 
pollution  episode  planning  which  is 
required  as  part  of  the  state  plans  under 
the  1970  Clean  Air  Act.  The  terms  relate 
to  pollutant  concentrations  and 
meteorological  conditions  conducive  to 
air  stagnation  which  would  contribute  to 
increasing  pollutant  concentrations'  and 
increasing  health  risks  to  the  general 
public.  The  definitions  used  are 
approvable. 

The  county's  definition  of  emission 
limitation  and  emission  standard  is 
compatible  with  EPA's  definition  at  40 
CFR  51.100(z)  and  is  approvable. 
Fugitive  dust  means  any  airborne  solid 
particulate  matter  from  any  source  other 
than  a  flue  or  stack.  This  is  acceptable. 
Major  stationary  source  means  any 
stationary  source  which  emits  or  has  a 
potential  to  emit  100  tons  per  year  (TPY) 
of  any  regulated  pollutant,  or  any 
physical  change  that  would  by  itself 
constitute  a  major  source.  A  major 
source  of  volatile  organic  compounds 
(VOC)  is  defined  as  a  major  source  of 
ozone.  This  is  approvable.  A  major 
modification  is  any  physical  change  in 
the  method  of  operation  of  a  major 
stationary  source  that  would  result  in  a 
significant  net  emissions  increase  of  any 
regulated  contaminant.  This  definition  is 
consistent  with  the  EPA  regulations. 
Particulate  matter  means  any  material 
except  uncombined  water  that  exists  in 
a  finely  divided  form  as  a  solid  or  liquid 
at  standard  conditions.  This  definition  is 
acceptable  as  a  definition  of  total 
suspended  particulate  (TSP)  matter; 
however,  this  definition  should  be 
revised  to  be  consistent  with  EPA's  PMio 
definition  at  40  CFR  51.100(oo).  The 
ordinance  definition  of  significant  is 
consistent  with  EPA's  regulations  except 
that  it  does  not  contain  an  emission  rate 
for  PMio.  This  definition  ^ould  be 
revised  to  be  completely  consistent  with 
EPA's  definition.  The  stationary  source 
definition  is  consistent  with  EPA 
requirements  and  is  approvable. 


Section  10.Z  of  the  ordinance 
establishes  the  Air  Pollution  Agency  as 
a  division  of  the  Linn  County  Health 
Department.  This  is  approvable. 

Section  10.3  contains  permit 
requirements  for  new  and  modified 
sources  and  aimual  operating  permits. 
Section  ia3{2)  identifies  the  basic 
information  required  for  a  permit  to 
install  (or  construct).  A  30-Kiay  notice  of 
intent  to  issue  a  new  source  permit  is 
required  under  the  ordinance  and 
provides  for  an  opportunity  for  public 
hearing.  This  is  approvable. 

Annual  operating  permit  requirements 
are  contained  in  section  10.3(3).  Tiiis 
section  provides  for  annual  inspections 
to  assure  that  a  source  continues  to 
operate  within  the  applicable  emission 
rate.  EPA  is  approving  the  county's 
operating  permit  program  with  the 
provision  that  any  permit  which  changes 
any  requirement  of  the  Iowa  SEP. 
including  requirements  in  any 
construction  permit,  must  be  submitted 
to  EPA  and  approved,  as  a  SIP  revision. 
Section  10.3(4)  requires  action  on  a 
permit  application  within  a  reasonable 
time.  Permit  denials  are  provided  for  in 
section  10.3(5).  Written  notice  is 
required  on  denials.  Steps  needed  for 
application  reconsiderations  are  also 
outlined.  This  is  approvable.  Section 
10.3(6)  requires  posting  permits  in  a 
prominent  location  near  the  permitted 
equipment  or  device.  Section  10.3(7) 
prohibits  the  transfer  of  permits. 

Section  10.3(8)  requires  the  air 
pollution  control  ofRcer  to  certify  upon 
request  of  a  permittee  that  the  required 
ccrtrol  equipment  was  purchased  and/ 
or  ini  tailed  as  required. 

Section  10.3(9)  requires  that  a  permit 
holder  maintain  testing  facihties  that 
wf  re  required  by  the  permit  to  install  or 
cpt-rate. 

Soction  10.3(10)  allows  exemptions 
frciT,  the  installation  and  operating 
permits.  These  are  generally  gas-Gred 
units  lens  than  50  million  Btu  heat  input: 
coal-,  oil-,  or  wood-fired  units  less  than 
one  million  Btu  beat  input;  and  mobile 
sources.  This  is  approvable. 

Section  10.3(11)  adopts  provisions  for 
emi:>sion  offsets  for  nonattainment  areas 
contained  in  the  state  rule  567- 
22.5. 455B)  by  reference.  The  stale's  rule 
wa  f  approved  by  EPA  as  part  of  the 
Iowa  Part  D  SIP  on  September  12, 1985 
(50  PR  37177).  This  is  approvable. 

S.'crion  10.3(12]  adopts  the  Iowa  stack 
height  regulations  in  Slate  Rule  567- 
23.1(4)(455B)  by  reference.  This  is 
approvable.  EPA  approved  this  slate 
reg;Jation  on  October  24, 1988  (53  FR 
41600). 

Section  10.4  provides  for  permit  fees. 
Fees  are  required  for  new  source 
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construction  or  modification,  as  well  as 
aiuiual  pennit  renewals.  Hie  permit  fee 
provisions  are  consistent  with  the 
requirements  of  section  110(a}(2](K]  of 
the  Clean  Air  Act  as  amended. 
As  noted  previously,  certain 
definitions  should  be  revised  to  be 
consistent  with  the  PMw  requirements. 
The  state  committed  to  the  revision  of 
the  Linn  County  ordinance  definitions  of 
particulate  matter  and  significant  for 
consistency  with  the  definitions 
promulgated  by  EPA  on  July  1. 1987  (52 
FR  24712).  Under  terms  of  the  authority 
granted  by  the  state,  the  county  air 
program  operates  as  an  agent  of  the 
state  and  enforces  state  regulations.  The 
state  revised  its  SIP  in  a  manner 
consistent  with  EPA's  PMio 
promulgation  of  July  1, 1987.  EPA  is 
approving  the  state's  PMio  SIP  revision 
elsewhere  in  the  Federal  Register.  Until 
the  local  agency  adopts  the  required 
PMio  revisions  and  those  revisions  are 
approved  by  EPA  the  state  will  remain 
responsible  for  approving  permits 
relating  to  PMio  emission  sources  in  Linn 
County. 

ACnON:  EPA  approves  the  permit 
regulations  contained  in  Chapter  10  of 
the  Linn  County  Ordinance.  Air 
Pollution  Control.  Tliis  includes  the 
purpose,  definitions,  and  permit 
requirements.  EPA  is  approving  the 
coimty's  operating  permit  program  with 
the  provision  that  any  permit  which 
changes  any  requirement  of  the  Iowa 
SIP,  including  requirements  in  any 
construction  permit,  must  be  submitted 
to  EPA.  and  approved,  as  a  SIP  revision. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
October  16, 1989,  unless,  within  30  days 
of  its  publication,  notice  is  received  that 
someone  wishes  to  make  adverse  or 
critical  comments.  If  such  notice  is 
received,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published  prior  to  the  effective  date. 
One  notice  will  withdraw  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  16, 1989. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Reg^ter  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989.  the  Office  of 
Management  and  Budget  waived  Tables 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  as  amended,  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  the  date  of 
publication.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrqgen  dioxide. 
Ozone.  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  and 
Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Iowa  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Dated:  lune  25, 1989. 
William  Rice, 
Acting  Regional  Adminktrator. 

40  CFR  Part  52  is  amended  as  follows: 
PART  52— {AMENDED] 


Subpart  Q— Iowa 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(50)  to  read  as 
follows: 

§52J20   Idwitificatioe  of  plan. 

(c)  •  •  • 

(50)  Revised  Linn  County.  Iowa, 
Chapter  10  Ordinance  "Air  Pollution 
Control"  submitted  as  a  SIP  revision  by 
the  Iowa  Department  of  Natural 
Resources  on  February  3, 1988.  EPA 
approves  these  regulations  with  the 
provision  that  any  operating  permit 
which  changes  any  requirement  of  the 
Iowa  SIP,  including  requirements  in  any 
construction  permit,  must  be  submitted 


to  EPA  and  approved,  as  a  SIP  revision. 

In  the  absence  of  such  approval,  the 

enforceable  requirements  shall  bethose 

in  the  Iowa  SIP. 

(i]  Incorporation  by  reference 
(A)  Linn  County  Chapter  10  Ordinance 
"Air  Pollution  Control"  adopted  by  the 
Linn  County  Board  of  Supervisors  on 
September  2, 1987.       j 

(ii)  Additional  material       I 
(A)  None. 

[FR  Doc.  89-18996  Filed  S-14-89;  8:45  am] 

BIUJNQ  CODE  HaO-SO-M 


40  CFR  Part  52 
[FRL-3627-«] 


Approval  and  Promulgation  of 
Implementation  Plane;  State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  On  February  S,  1988.  the  Iowa 
Department  of  Natural  Resources 
(IDNR)  submitted  pennit  regidations 
adopted  by  the  Polk  Coiaity,  Iowa, 
Board  of  Supervisors  to  be  approved  as 
part  of  the  Iowa  State  Implementation 
Plan  (SIP).  Today's  action  approves  the 
Polk  County,  Iowa,  permit  rides  as  part 
of  the  Iowa  SIP.  Approval  of  these  rules 
would  make  the  county  rules 
enforceable  by  the  EPA  and  will  cure  a 
plan  deficiency. 

EFFECTIVE  DATE:  This  rulemaking  will 
become  effective  October  16, 1989 
unless  someone  notifies  EPA  that  they 
wish  to  make  adverse  or  critical 
comments  by  September  14, 1989.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  pubUshed  in  the  Federal 
Register. 

addresses:  Documents  relevant  to  this 
action  are  available  at  the 
Environmental  Protection  Agency, 
Region  VU,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101.  during 
normal  business  hours.  Copies  are  also 
available  at  the  Iowa  Dq)artment  of 
Natural  Resources.  900  Bast  Grand,  Des 
Moines,  Iowa  50319;  the  Polk  County 
Physical  Planning  Department  5895  N.E. 
14th  Street,  Des  Moines,  Iowa  50313- 
1296;  and  the  PubUc  Information 
Reference  Unit.  Environmental 
Protection  Agency.  401 M  Street.  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Chanslor  at  (918)  236-2893;  FTS 

757-2893. 

SUPPLEMENTARY  INFORMATION:  On 

February  3. 1988.  the  IDNR  submitted 

revised  permit  regulations  adopted  by 

the  Polk  Coimty  Board  of  Supervisors  to 

EPA  for  inclusion  in  the  Iowa  SIP. 
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Included  with  the  regulations  was 
evidence  that  the  hearing  requirements 
of  40  CFR  51.102  had  been  met  by  the 
county.  Additionally,  the  IDNR  provided 
an  opportimity  for  pubHc  comment  and 
hearing  concerning  the  state's  intent  to 
submit  the  Polk  County  rules  as  part  of 
the  Iowa  SIP. 

Air  pollution  control  activities  in  Polk 
County,  Iowa,  are  a  function  within  the 
Polk  County  Physical  Planning 
Department  The  county  air  program 
operates  under  a  letter  of  agreement 
with  the  IDNR.  This  letter  of  agreement 
is  renewed  annually. 

The  letter  of  agreement  authorizes  the 
local  agency  to  enforce  its  rules  within 
the  city  of  Des  Moines  and  Polk  County. 
The  local  agency  is  required  to  maintain 
rules  consistent  with  the  state  rules.  The 
Polk  County  agency  acts  as  an  agent  of 
the  state  and  is  responsible  for 
reviewing  new  source  permit 
applications  following  IDNR 
construction  pennit  guidance. 
Additionally,  the  Polk  County  agency  is 
responsible  for  inspections  of  major 
facilities,  tracking  emissions  data,  air 
quality  monitoring,  and  compliance  at 
major  and  minor  faciUties  within  its 
area  of  jurisdiction. 

The  revised  Polk  County  permit  rules 
submitted  by  the  IDNR  on  February  3, 
1988,  are  the  most  recent  revisions 
adopted  by  the  Polk  County  Board  of 
Supervisors.  The  revisions  were  adopted 
to  make  the  coimty's  permit  rules 
approvable  by  EPA.  When  approved  as 
part  of  the  applicable  Iowa  SIP,  these 
rules  would  become  enforceable  by 
EPA.  The  revised  ordinance  was 
adopted  after  the  third  reading  of  the 
ordinance  on  September  29, 1987.  Two 
previous  readings  were  made  on 
September  15, 1987,  and  September  22, 
1987.  The  revised  ordinance  became 
effective  after  the  third  reading. 

Article  I  of  the  ordinance  contains  the 
definitions  appUcable  to  the  county 
rules.  The  definitions  listed  in  section  5- 
2  include  a  glossary  of  abbreviations, 
i.e.,  ASME,  ASTM,  and  Btu,  as  well  as 
definitions  of  terms.  The  more 
significant  definitions  are  discussed 
below.  Air  Pollution  is  defined  as  the 
presence  in  the  atmosphere  of  air 
contaminants  which  are  or  tend  to  be 
injurious  to  public  health,  safety,  or 
welfare.  This  is  approvable.  Hie 
county's  definition  of  construction  is  a 
combination  of  EPA's  definitions  of 
"construction"  and  "modification"  found 
at  40  CFR  52.01  (c)  and  (d).  This  is 
approvable.  The  county's  definitions  of 
emission  limitation  and  emission 
standard  are  identical  to  EPA's 
definition  at  40  CFR  51.100(z)  and  are 
approvable. 


Major  stationary  source  is  defined  as 
one  which  emits  or  has  the  potential  to 
emit  100  tons  per  year  of  any  regulated 
contaminant  or  any  physical  change 
that  would  constitute  a  major  stationary 
source.  A  major  stationary  source  of 
volatile  organic  compounds  (VOC)  is 
considered  a  major  source  for  ozone. 
This  is  approvable. 

The  county's  definition  of  particulate 
matter  is  acceptable  for  total  suspended 
particulate  matter,  but  should  be  revised 
to  be  consistent  with  the  definition 
promulgated  on  July  1, 1987.  EPA's 
definition  of  particulate  matter  is  found 
at  40  CFR  51.100(oo)  and  means  airborne 
finely  divided  solid  or  Uquid  material 
with  a  mean  aerodj'namic  diameter 
smaller  than  10  micrometers. 

The  county's  definition  of  start-up  is 
consistent  with  the  EPA  regulations.  The 
county's  definition  of  volatile  organic 
compound  is  consistent  with  EPA's 
model  defin-tion  for  VOC. 

Article  II  describes  the  duties, 
authority,  and  responsibihty  of  the 
health  officer. 

Article  X  contains  permit 
requirements  for  new  and  modified 
sources.  Section  5-28  in  Article  X 
prohibits  construction  or  modification  of 
an  air  pollutant  source  without  the 
proper  permit.  Section  5-2^identifies  the 
basic  information  needed  in  a  permit 
application  and  makes  an  allowance  for 
the  health  officer  to  request  additional 
information  that  may  be  necessary  to 
carry  out  the  duties  of  that  office. 
Section  5-30  provides  for  notification  of 
applicants  whether  or  not  an  application 
is  approvable.  Notification  must  be  no 
later  than  60  days  after  application  is 
made.  The  health  officer  is  also  required 
to  publish  a  notice  of  intent  to  issue  a 
permit  to  construct  to  a  major  source  in 
a  newspaper  30  days  prior  to  issuing  the 
permit  This  is  approvable. 

Section  5-31  provides  for  issuance  of 
permits  after  the  agency  determines  that 
the  source  can  be  reasonably  expected 
to  comply  with  the  appropriate  emission 
limits.  The  ordinance  prohibits  emission 
limits  based  upon  stack  heights  which 
exceed  good  engineering  practice  or  any 
other  dispersion  technique.  The  Polk 
County  agency  adopted  the  Iowa  stack 
height  regulations  by  reference.  EPA 
approved  the  state's  stack  height  rules 
on  October  24, 1988  (53  FR  41600). 
Section  5-32  provides  for  denial  of 
permit  applications. 

Section  5-33  provides  for  exemption 
of  certain  sources  from  the  permit 
requirements  except  where  permits  are 
required  under  the  state's  prevention  of 
significant  deterioration  regulations. 
Exempted  sources  include  indirect 
heating  fuel-burning  equipment  of  less 


than  50  million  Btu  per  hour  heat  input 
which  bum  natural  gas  or  liquefied 
petroleum  gas  exclusively.  Fuel-burning 
equipment  using  No.  1  or  No.  2  fuel  oil 
exclusively  and  less  than  one  million 
Btu  per  hour  heat  input  are  exempted. 
This  is  approvable. 

Section  5-34  prohibits  any  county 
political  subdivision  from  issuing  any 
permit  for  erection,  construction, 
reconstruction,  alteration,  or  occupancy 
or  any  building  or  structure  until  the 
health  officer  has  approved  any  fuel- 
burning  or  refuse-burning  device  to  be 
included  in  such  building  or  structure. 
Section  5-34.1  contains  a  schedule  of 
fees  for  filing  permit  applications  and  a 
review  fee.  An  appropriate  fee  is 
charged  if  the  coimty  is  required  to 
perform  a  modeling  analysis  for  the 
applicant.  This  is  consistent  with  section 
110(a)(2)(K)  of  the  Clean  Air  Act  as 
amended. 

Section  5-35  provides  for  annually 
renewable  permits,  permit  fees,  and 
inspections.  The  permit  fee  schedule  is 
consistent  with  the  requirements  of 
section  110(a)(2)(K)  of  the  Clean  Au  Act 
as  amended.  EPA  is  approving  the 
county's  operating  permit  program  with 
the  provision  that  any  permit  which 
changes  any  requirement  of  the  Iowa 
SIP,  including  requirements  in  any 
construction  permit  must  be  submitted 
to  EPA,  and  approved,  as  a  SIP  revision. 

Section  5-39  exempts  certain  sources 
from  permit  requirements.  These  are 
typically  small  fuel  combustion  sources 
such  as  gas-fired  units  less  than  50 
million  Btu,  No.  1  or  No.  2  fuel  oil- 
burning  units  less  than  1  million  Btu,  and 
single-  or  two-family  dwellings. 

Section  5-40  establishes  a  maximum 
time  period  for  returning  annual  permit 
renewal  appUcations.  Section  5-41 
provides  for  permit  denial.  Section  5-42 
states  that  permits  are  not  a  hcense  to 
pollute.  Annual  inspections  are  required 
by  Section  5-43.  Section  5-44  provides 
for  permit  suspensions  when  a  source  is 
found  violating  the  permit  terms  and 
conditions.  Reinstatement  of  permits  is 
provided  for  in  Section  5-45.  The  health 
officer  is  authorized  by  Section  5-47  to 
request  additional  information  of  a 
source,  not  specifically  included  in  an 
application,  which  is  needed  to  perform 
the  duties  of  that  office.  Section  5-46 
prohibits  installation  of  devices  which 
are  intended  to  circumvent  an  emission 
limit  rather  than  reduce  actual 
emissions. 

Polk  County  adopted  by  reference 
state  rule  567-22.5(4556),  Special 
requirements  for  nonattainment  areas, 
in  Section  5-50.1.  That  regtdation  was 
adopted  by  the  state  of  Iowa  to  satisfy 
the  requirements  of  part  D  of  the  Clean 


I 
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Air  Act,  as  amended.  The  state's  rule 
was  approved  by  EPA  on  September  12, 
1985  (50  FR  37177).  The  county's 
adoption  is  approvable. 

The  Polk  County  permit  rules  are  not 
yet  revised  to  include  the  particulate 
matter  definitions  promulgated  by  EPA 
on  July  1, 1987  (52  FR  24634)  pertaining 
to  PMio.  The  state  of  Iowa  and  Polk 
County  provided  written  assurances 
that  the  local  permit  rules  will  be 
revised  in  a  manner  consistent  with 
EPA's  promulgation.  Under  terms  of  the 
authority  granted  by  the  state,  the 
county  air  program  operates  as  an  agent 
of  the  state  and  enforces  state 
regulations.  The  state  revised  its  SIP  in  a 
manner  consistent  with  EPA's  PMm 
promulgation  of  July  1, 1987.  EPA  is 
approving  the  state's  PMio  SIP  revision 
elsewhere  in  the  Federal  Register.  Until 
the  local  agency  adopts  the  required 
PMio  revisions  and  those  revisions  are 
approved  by  EPA,  the  state  will  remain 
responsible  for  approving  permits 
relating  to  PMio  emissions  sources  in 
Polk  County. 

action:  EPA  approves  the  Polk  County, 
Iowa,  permit  regulation  submitted  by  the 
IDNR  as  part  of  the  Iowa  SIP.  This 
includes  the  purpose,  definitions, 
authority,  and  permit  requirements.  EPA 
is  approving  the  county's  operating 
permit  program  with  the  provision  that 
any  permit  which  changes  any 
requirement  of  the  Iowa  SIP,  including 
requirements  in  any  construction  permit 
must  be  submitted  to  EPA,  and 
approved,  as  a  SIP  revision. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  The  public  should  be  advised 
that  this  action  will  be  effective  October 
16, 1989.  However,  if  EPA  receives 
notice  within  30  days  that  someone 
wishes  to  make  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published  prior  to  the  effective  date. 
One  notice  will  withdraw  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  October  16, 1989. 

Nothing  in  this  action  should  be 
construed  as  permitting,  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  ior  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 


Under  5  U.S.C.  60S(b],  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  impact  oa  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  60  days  from  date  of 
publication.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  4|  CFR  Fart  52 

Air  pollution  control,  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide, 
Ozone,  Particulate  matter,  Reporting 
and  recordkeeping  requirements,  and 
Sulfur  oxides 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Iowa  was  approved  by  the  Director  of  the 
Federal  Register  on  ]u\y  1, 1982. 

Dated:  lune  20, 1989. 
William  Rice, 
Acting  Regional  Administrator. 

40  CFR  part  52  is  emended  as  follows: 

PART  52— [AMENDED] 


Subpart  Q— Iowa 


1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401^7642. 

2.  Section  52.820  is  amended  by 
adding  paragraph  (c)(49)  to  read  as 
follows: 

§52.820    Identification  of  plan. 
*        •        *        •        * 

(c)  *  *  * 

(49)  Revised  Polk  County,  Iowa,  Board 
of  Health  Rules  and  Regulations, 
Chapter  V,  Air  Pollotion,  submitted  by 
the  Iowa  Department  of  Natural 
Resources  on  February  3, 1988.  EPA 
approves  these  regulations  with  the 
provision  that  any  operating  permit 
which  changes  any  requirement  of  the 
Iowa  SIP,  including  requirements  in  any 
construction  permit,  must  be  submitted 
to  EPA  and  approved,  as  a  SIP  revision. 
In  the  absence  of  such  approval,  the 


enforceable  requirements  shall  be  those 
in  the  Iowa  SIP.  | 

(i)  Incorporation  by  refereace 
(A)  Ordinance  No.  28,  Amendment  to  Polk 
County  Board  of  Health  Rules  and  Regu- 
lations, Chapter  V,  Air  Pollution,  adopt- 
ed by  the  Polk  County  Board  of  Supervi- 
sors on  September  15,, 1987. 
[ii]  Additional  material 

(A)  None. 
[FR  Doc.  89-18997  Filed  8-14-89;  8:45am] 

BtLUNG  CODE  6S60-S0-M 


40  CFR  Part  52 


(FRL-3628-11 


Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Nebraska 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule;  correction. 

summary:  EPA  is  correcting  errors  in 
the  Federal  Register  final  nJJe  on  May 
16, 1989  (54  FR  21062)  approving  the 
Nebraska  PMio  State  Implementation 
Plan  (SIP)  revision. 

EFFtEOnVE  date:  August  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  J.  Chanslor  at  (913)  236-2893 
(FTS  757-2893). 

SUPPLEMENTARY  INFORMATION:  EPA  is 

correcting  errors  which  appeared  in 
§  52.1431.  Attainment  dates  for  national 
standards,  that  was  published  in  the 
Federal  Register  on  May  16, 1989  (54  FR 
21062).  Section  52.1431  was  published  as 
§  52.143.  Section  52.1431  is  a  table 
shovnng  attainment  dates  for  pollutants 
controlled  by  the  Nebraska  SIP. 
Footnote  a  was  neither  italicized  as 
indicated  in  Note:  1,  nor  was  a  italicized 
in  the  secondary  particulate  matter 
column  and  the  secondary  sulfur  oxides 
column.  Footnote  f  was  printed  as 
"(three  years  from  date  of  rulemaking)" 
instead  of  July  17, 1992.  The  table  that 
follows  contains  the  corrections. 

Dated:  August  1, 1989. 
Morris  Kay, 
Regional  Administrator. 

40  CFR  part  52,  is  amended  as  follows: 

PART  52— [AMENDED] 

Subpart  CC— Nebraska 

1.  The  authority  citatton  for  pan  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.1431  is  amended  by 
revising  the  table  to  read  as  follows: 
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§52.1431    Attainment  dates  for  national 
standards. 


PoNutant 


Particulate  matter 

Sulfur  oxides 

fclii-,^,,,.— 

Cwbon 

monoxKle 

Photo- 
(hydro. 

Lewi 

Air  quality  control  region 

Secondary 

Primafy 

Secondary 

PM» 

Metropolitan  Omatw-Councal  Bluffs  Inter- 

d  

d 

b 

a 

c„ 

c 

g 

• 

c.     

c.._    

f 

state.. 
Lincoln-^eatrice-Faictury  Interstate 

b 

a 

c 

c 

c „ 

c 

Metropolitan  Skxjx  City  Interstate 

c 

c 

c 

c 

C 

g 

c 

f 

Nebraska  Intrastate 

d _ 

d 

c 

c 

NotK  1:  Dates  or  footnotes  wtitch  are  Italicized  are  prescribed  by  the  Adnvnistrator  because  the  plan  does  not  provide  a  specific  date. 

a.  July  1975.  ^^ 

b.  Air  quality  levels  presently  below  primary  standards. 

c.  Air  quality  levels  presently  below  secondary  standards. 

d.  December  31. 1987 

e.  Febniaiy  1, 1988. 

f.  July  17, 1992. 


Note:  2:  Sources  subject  to  plan 
requirements  and  attaiiunent  dates 
established  under  Section  110(a)(2](A]  of  the 
Act  prior  to  the  1977  Clean  Air  Act 
amendments  remain  obligated  to  comply  with 
these  requirements  by  the  earlier  deadlines. 
The  earlier  attainment  dates  are  set  out  at  40 
CFR  52.1431. 

Only  portions  of  those  AQCRs  with 
attainment  dates  after  July  1975  have  new 
attainment  dates  under  the  1977  Clean  Air 
Act  Amendments.  The  reader  is  referred  to  40 
CFR  Part  81  for  identification  of  the 
designated  areas  under  section  107(d]  of  the 
Act. 

[FR  Doc.  89-18994  Filed  8-14-89;  8:45  am] 
BUXINO  CODE  WeO-SO-H 


40  CFR  Part  52 
[FRL-3628-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Otiio 

agency:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Final  rulemaking. 

summary:  In  a  November  2, 1987, 
Federal  Register  (53  FR  42019]  notice  of 
proposed  rulemaking,  USEPA  proposed 
to  disapprove  a  site-specific  revision  to 
the  Ohio  State  Implementation  Plan 
(SIP)  for  ozone.  This  revision  is  a 
relaxation  &om  the  existing  emission 
limits  and  is  in  the  form  of  an 
alternative  emission  control  plan 
(bubble]  for  volatile  organic  compotmds 
(VOC)  involving  the  Morgan  Adhesives 
Company's  (Morgan  Adhesives]  12 
paper  coating  lines  (K001-K012)  and  one 
vinyl  casting  line  (K013).  This  facility  is 
located  in  Summit  County,  Ohio,  an  area 
designated  as  nonattainment  for  ozone. 
In  today's  final  rulemaking,  USEPA  is 
disapproving  this  SIP  revision  because 
the  State  has  not  demonstrated  that  this 


SIP  revision  requires  the  application  of 
reasonably  available  control  technology 
(RACT),  and  the  SIP  revision  does  not 
comply  wnth  USEPA's  Emissions 
Trading  Policy. 

EFFECnVE  DATE:  This  final  rulemaking 
becomes  effective  on  September  14, 
1989. 

addresses:  Copies  of  the  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  ndemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604. 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  1800 
WaterMark  Drive,  Columbus,  Ohio 
43216. 

A  copy  of  today's  revision  to  the  Ohio 
SIP  is  available  for  inspection  at: 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit  401 
M  Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACn 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26),  U.S.  Environmental 
Protection  Agency,  Region  V,  230  South 
Dearborn  Street  Chicago,  Illinois  60604, 
(312)  886-6031. 

SUPPLEMENTARY  INFORMATION:  On 
March  18, 1983,  the  Ohio  Environmental 
Protection  Agency  (OEPA)  submitted  a 
site-specific  VOC  revision  to  its  ozone 
SIP  for  Morgan  Adhesives's  12  paper 
coating  lines  (K001-K012)  and  one  vinyl 
casting  line,  which  are  located  at 
Morgan  Adhesives's  facility  in  Summit 
County,  Ohio.  The  SIP  revision  consists 


of  a  bubble  for  all  13  lines,  and  is  based 
on  RACT '  for  Morgan  Adhesives's  paper 
coating  lines.  The  proposal  is  not 
approvable  because  it  does  not  satisfy 
the  emissions  trading  policy  and  the 
allowable  emissions  are  determined  on 
a  volume  (as  opposed  to  a  solids)  basis 
and  as  such  are  not  consistent  with 
RACT. 

I.  Emission  Limits 

A.  Paper  Coating  Line 

Under  the  existing  federally  approved 
SIP,  each  paper  coating  line  (kool-K012) 
at  Morgan  Adhesives  is  subject  to  the 
control  requirement  which  is  contained 
in  OAC  Rule  3745-21-09(F),  of  2.9 
pounds  of  VOC/gallon  of  coating.  OAC 
Rule  3745-21-04-(C)(5]  requires  final 
compliance  by  April  1, 1982. 

B.  Vinyl  Casting  Line 

Under  the  existing  federally  approved 
SIP,  each  vinyl  casting  Une  (K013]  at 
Morgan  Adhesives  is  currently  subject 
to  the  control  requirements  contained  in 
OAC  Rule  3745-21-07(G],  which  limiU 
the  "photochemically  reactive"  solvent 
content  in  coatings.  This  rule,  however, 
does  not  require  RACT  level  VOC 
emission  limitations  for  surface  coating 
operations.  Final  compliance  with  the 
rule  was  required  by  April  15, 1974.  The 
paper  coating  line  (K012)  is  also 
permitted  to  operate  as  a  vinyl  casting 
line. 


>  A  definition  of  RACT  is  contained  in  a 
December  S,  1B78,  memoranduin  from  Roger 
Stielow,  fonner  Assistant  Administrator  for  Air  and 
Waste  Management  RACT  is  defined  as  tite  lowest 
emission  limitation  that  a  particular  source  is 
capable  of  meeting  l>y  tite  appUcation  of  control 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 
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n.  Alteniative  Emiraioo  Control  Program 
(Bubble) 

A.  USEPA's  Emission  Trading  Policy 

The  criteria  for  evaluating  bubbles  are 
contained  in  USEPA's  December  4, 1988, 
emissions  trading  policy  statement     . 
[ETPS,  51 FR  43814J.  The  ETPS  requires 
that  all  emission  reductions  be  surplus, 
enforceable,  permanent  and  quantifiable 
In  order  to  be  creditable. 

In  order  to  determine  the  quantity  of 
surplus  emissions,  a  baseline  must  be 
established.  Baseline  emissions  for  any 
source  are  the  product  of  three  factors: 
(1)  Emission  rate,  (2]  capacity  ■> 

utilization,  and  (3)  hours  of  operation. 

For  a  source  located  in  a 
nonattainment  area  which  lacks  an 
approved  attainment  demonstration  of 
primary  NAAQS  (e.g..  Summit  County), 
surplus  reductions  consist  of  an 
emission  reduction  from  each  source's 
baseline  equivalent  to  the  lowest  of 
actual,  SIP-allowable.  or  RACT- 
allowable  emissions,  plus  an  additional 
emissions  reduction,  generally  of  at 
least  20  percent  Use  of  past  shutdowns, 
curtailments  or  other  reductions  which 
occurred  before  application  for  credit  is 
essentially  eliminated  from  the  baseline 
calculations. 

A  source's  baseline  emissions  for 
bubble  purposes  is  determined  from  the 
lower  of  actual.  SIP-allowable,  or 
RACT-allowabie  values  for  each  of 
three  baseline  factors.  These  three 
baseline  factors  are  described  in  the 
following  paragraph.  Actual  values  for 
these  factors  are  normally  determined 
based  upon  the  source's  average 
historical  values  for  the  factors  for  the  2- 
year  period  preceding  the  source's 
application  to  trade  emission  reduction 
credits. 

For  bubbles,  a  source's  "baseline" 
emissions  are  equal  to  the  product  of  its: 
(1)  Emission  rate  ("ER").  specified  In 
terms  of  mass  emissions  per  unit  of 
production  or  throughput  (e.g..  pounds  of 
sulfur  dioxide  (SOi)  per  million  British 
Thermal  Units  (BTU)  or  pounds  of  VCXI 
per  weight  of  solids  applied);  (2)  average 
hourly  capacity  utilization  ("CU")  (e.g., 
millions  of  BTU  pdr  hour  or  weight  of 
solids  applied  per  hour);  and  (3)  number 
of  hours  of  operation  ("H")  during  the 
relevant  time  period.  In  sum.  baseline 
emissions = ER  X  CU  X  H.  Net  baseline 
emissions  for  a  bubble  are  the  sum  of 
the  baseline  emissions  of  all  sources 
involved  in  the  trade. 

Bubble  Evaluation 

The  bubble  VCX]  emission  limitation 
is  specified  within  the  special  terms  and 
conditions  of  the  variances  for  coating 
lines  K001(B),  K002(C),  K003(D]. 
K00e(C),  K007(H).  K008(n.  K009(IC),  and 
K012(R]  and  their  permits  to  operate  for 
coating  lines  K004(E),  K010(M),  K020(M), 
K011(N)  and  K013(V].  This  limitation  is 
oresented  below. 


The  allowable  daily  emission 
limitation  (A^)  for  VOC  from  coating 
lines  B  through  H,  J,  K,  M,  N,  R  and  V 
shall  be  determined  bv  the  following 
equation  j 

n  I 

''\ 

where  | 

A4=pounds  of  volatile  organic  compound 
(VOC)  emissioiu  aUowed  for  the  day; 

V=volume  of  stirface  coating  applied  for  the 
day,  in  gallons  (excluding  water); 

L=2.9  pounds  of  VOC  per  gallon  of  coating 
applied,  excluding  water,  for  paper 
coatings.  3.7  pounds  of  VOC  per  gallon  of 
coating  applied,  excluding  water,  for 
urethane  casting  coatings;  and  6.0 
pounds  of  VOC  per  gallon  of  coating 
applied,  excluding  water,  for  vinyl 
castings  coatings; 

i= subscript  denoting  a  specific  surface 
coating  employed;  and 

n= total  number  of  surface  coatings 
employed. 

Table  A»,  was  provided  by  OEPA  and 
is  the  only  emission  information 
submitted  with  this  proposed  SIP 
revision.  Table  A,  which  is  based  upon 
1975  production  levels,  shows  that 
3404.6  tons  VOC  per  year  would  be 
allowed  from  paper  ooaters  under  this 
bubble,  as  proposed  (calculated  in  a 
volume  basis).  Table  A  also  shows  that 
only  1309  tons  of  VOC  per  year  would 
be  allowed  (based  upon  1977  production 
levels)  if  the  calculations  were 
performed  on  a  solids  basis  as  required 
by  USEPA  policy.  Therefore,  the 
allowable  emissions  proposed  for  the 
paper  coaters  luider  the  bubble  are  2.6 
times  the  emissions  Ihat  would  be 
allowed  if  the  calculations  were 
performed  on  a  solids  basis.  Approving 
this  proposed  revision  using  voliune- 
based  calculations  would  result  in  a 
relaxation  of  2,096  tons  per  year  from 
the  current  SIP  allowable  emissions  for 
paper  coaters.  The  requirement  that 
equivalency  calculations  be  on  a  solids 
basis  is  contained  in  USEPA's  May  5, 
1980,  memorandum  from  Richard 
Rhoads,  former  Director  of  the  Control 
Programs  Development  Division.  In 
addition,  the  Technical  Issues  Document 
(of  the  final  ETPS]  states  that  VOC 
trading  must  require  that  surface  coating 
emissions  be  calculated  on  a  solids 
applied  basis. 

TabuA« 


Table  A«— Continued 


Hydrocaibon  emissiona  (tons/per 
yf) 

1975 
base- 
line 

RACTon 
noiid  basis 

Revision 

on  Volume 

basis 

Original  SIP 
Oncludes 
paper 

coating  lines 
and  vinyl 
casting  line).... 

7093 

4207 

Hydrocarbon  smissions  (tons/per 
yr.) 

1975 

baae- 

ima 

RACTon 

Revision 

on  Volume 

basis 

Corrected  SIP: 

(12)  Paper 

coating  lines... 

5646.5 

1909.0 

3404.6 

>(ie02.0) 

>(3338.7) 

(1)  Vinyl 

casting  Hne 

756.9 

»' 

T56.9 

*75&9 

13  Coating 

lines  bubbles 

being 

proposed  as 

facility- 

specific 

RACT 

revision  to 

SIP 

6405.4 

2D65.9 

4161.5 

*  Adjusted  value  based  on  maintaining  ttie  existing 
VOC  content  for  any  coating  material  wtiich  has  a 
VOC  content  already  below  the  RACT  presumptive 
nonn  of  2.9  pounds  of  VOC  per  gallon,  excluding 
water. 

'RACT  for  the  vinyl  casting  Nne  is  based  on 
maintaining  the  existing  VOC  content  for  the  currart 
coating  materials  wfiich  comply  with  the  require- 
ments of  paragraph  (G)  of  OAC  nile  3745-21-07. 
(See  the  November  2,  1987.  proposed  Federal 
Register  on  RACT  discussion). 

Table  A  Is  provided  for  inlormational  purposes 
only  and  USEPA  is  not  usina  thts  infomwtion  to 
determine  the  approvability  of  tfiis  bubble. 

{Note:  The  above  hydroc«t>on  emissions  are 
based  on  1975  production  ane  do  not  Include  any 
growth  projections.) 


Moreover,  this  bubble  is  not 
approvable  since  this  proposed  revision 
is  not  based  upon  baseline  levels  which 
reflect  the  lower  of  actual  or  SIP 
allowable  or  RACT  allowable  emissions 
for  each  line,  which  is  a  requirement  of 
the  ETPS. 

The  State  submittal  indicates  that 
certain  emission  reduction  technologies 
may  have  been  put  in  place  prior  to  the 
application  for  the  bubble.  If  so,  credit 
cannot  be  given  for  such  emission 
reduction.  In  addition,  tkis  bubble  does 
not  provide  production  information  for 
the  2  years  prior  to  submittal  of  this 
bubble.  This  information  is  required  by 
the  ETPS.  In  this  case,  production 
information  for  the  2-year  period  of  1978 
and  1979  would  be  required  to  support 
the  bubble. 

In  addition,  this  revision  does  not 

provide  an  additional  20  percent 

emission  reduction  credit.  The  ETPS 
requires  that  bubbles  in  areas  that  lack 
approved  attaiiunent  demonstrations 
produce  a  net  reduction  in  emissions, 
generally  by  generating  at  least  an 
additional  20  percent  emission  reduction 
credit  (over  what  would  otherwise  be 
required).  Akron  (Stumait  Coimty) 
currently  lacks  an  approved  attainment 
demonstration. 


in.  USEPA's  RACT  Policy 

USEPA's  May  5, 1980^  policy 
memorandum,  "Procedures  to  Calculate 
Equivalency  with  the  CTG 
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Recommendations  for  Sut&ce  Coating" 
from  Richard  Rhoads.  Director  of  tlie 
Control  Programs  Development 
contains  U^PA's  policy  on  VOC 
equivaloicy  calcidations.  This  policy 
requires,  inter  alia,  all  VOC  equivalency 
calculations  be  done  on  a  solids  applied 
basia. 

RACT  Evaluation 

The  daily  weighted  average,  voliune- 
based  emission  limit  cannot  be 
considered  to  be  RACT,  wiUiout 
additional  technical  Biq}porL  Although 
OEPA  believes  that  the  emission  limits 
represent  a  facility-specific  RACT 
determination  in  the  form  of  a  bubble 
control  strategy,  doctunentation  has  not 
been  provided  which  supports  the 
proposed  limits  as  RACT.  On  October  6. 
1986.  USEPA  informed  OEPA  that 
USEPA  was  not  aware  of  any 
information  that  would  siq)port  the 
proposed  limits  as  RACT. 

V.  Proposed  SIP  Revision 

In  November  2. 1987,  Federal  Registsr 
(52  FR  42019]  notice.  USEPA  proposed  to 
disapprove  a  revision  to  Ohio's  ozone 
SIP,  which  would  allow  a  relaxation 
from  existing  limits  and  a  bubble  for 
Morgan  Adhesives,  because  this  SIP 
revision  does  not  represent  the 
application  of  RACT,  nor  does  it  comply 
with  USEPA's  Emission  Trading  Policy. 

VI.  Comments  and  USEPA's  Response 

Comments  on  this  notice  of  proposed 
rulemaking  were  received  from  the 
Natural  Resources  Defense  Council 
Morgan  Adhesives,  and  OEPA  These 
comments  and  USEPA's  response  are 
provided  below. 

A  OEPA  '8  Comments 

(1)  VOC  Data  Needed  for  Two-Year 
Period  (1978  and  1979) 

The  data  in  Table  A  should  be 
considered  representative  of  1977-78. 
instead  of  1975.  This  is  based  upon  a 
review  of  the  original  background 
information  provided  by  Morgan 
Adhesives  Company  on  September  20. 
1978,  that  was  used  to  calculate  actual 
and  RACT-allowable  VOC  emissions  for 
both  (a)  the  1979  ozone  SIP  for  Akron 
and  (b)  the  VOC  bi^ble  for  Morgan 
Adhesives  Company.  That  data  was 
obtained  bam  a  1982  quarterly  VOC 
emission  report  by  Morgan  Adhesives 
Company,  and  it  is  representative  of  the 
following  actual  VOC  emissions  in  tons 
per  year  1108  tons  per  year  value  for 
paper  coating  is  less  than  the  soUds- 
basis  allowable  in  Table  A  Since  it  may 
be  impossible  or  impractical  at  tiiis  time 
to  obtain  additional  VOC  emissions 
data  for  the  1978-79  period,  USEPA 


should  consider  the  acceptanoe  of 
alternative  years  or  a  nigie  one-year 
period.  The  final  Emissions  TradiBg 
Policy  Statement,  which  was  issued  on 
Deconber  4. 1966,  sureiy-aliows 
reasonable  alternatives,  espedaiiy  for 
any  situation  which  was  not  deariy 
stated  in  the  proposed  version  of  Apt(L  7, 
1982. 

USEPA  Respoaae.  He  December  4. 
1986,  final  Emissions  Trading  Pdicy 
Statement  (ETPS)  states: 

In  nonattainment  areas  neecMng  but  lacking 
approved  demonstrations  of  attainment 
sources  involved  in  a  bubble  muat  uae 
'1owest-of-actual-SIP-allowable-or-RACr- 
allowable"  emissioiu  baselines.  The 
Emission  Rate  (ER)  factor  for  sucb  baselines 
is  based  on  the  actual  emission  rate,  the  SIP 
or  other  federally  enforceable  emissicw  limit 
or  a  RACT  emission  limit,  whichever  is 
lower,  as  of  the  time  of  the  sources's 
appUcation  to  bank  or  trade  whichever  is 
earlier.  The  "average  hourly  capacity 
utilization"  [CU]  and  "number  of  hours  of 
operation"  (H)  factors  for  such  l>aadiines  are 
based  on  die  lower  of  actual  or  allowable 
values  for  those  factors.  Actual  values  for  CU 
and  H  must  be  determined  using  the  source's 
average  historical  values  for  the  2  year  period 
preceding  the  source's  appUcation  to  bank  or 
trade  unless  another  2  year  period  is  shown 
to  be  more  representative  of  typical 
operations. 

The  data  in  Table  A,  which  is  stated  to 
be  for  1977-78  instead  of  1975  (as  it  was 
originally  labelled)  provides  annual 
VOC  emission  levels.  Annual  VOC 
emissions  are  not  equivalent  to  CU  or  H 
which  are  required  by  the  ETPS  to 
correctly  establish  the  baseline. 
Fmlhermore,  data  for  1977-78  can  only 
be  used  if  Morgan  Adhesives  applied  to 
Ohio  for  this  bubble  at  or  around 
January  1, 1979,  or  1977-78  can  be 
shown  to  be  more  representative  of 
typical  operations  then  the  2  year  period 
preceding  Morgan  Adhesives's  bubble 
application  (which  appears  to  be  aroimd 
the  end  of  1979).  Therefore,  this 
comment  is  not  relevant 

(2)  RACT  for  Vinyl  Casting 

OEPA  included  vinyl  casting  as  a 
major  non-CTG  RACT  category  for 
rulemaking.  Since  the  vinyl  casting  line 
K013  is  permanently  shut  down 
(dismantled),  a  RACT  engineering  study 
is  not  contemplated  at  this  time.  Using 
technology  transfer  from  the  paper 
coating  RACT,  an  emissions  reduction 
of  81  percent  can  be  considered  RACT 
for  vinyl  casting.  Has  USEPA  approved 
a  RACT  limitation  for  vinyl  casting 
elsewhere? 

USEPA  Response.  Dismantling  the 
vinyl  casting  line  eliminates  the 
deficiencies  associated  with  this  line.  It 
should  be  noted  that  a  construction 
permit  would  need  to  be  issued  before 


vinyl  fasting  is  perfomed  at  Masgan 
Adhesives.  Regkoa  V  is  not  awBK  of  aay 
USEPA  approved  RACT  UnsitaUons  for 

vinyl  casting. 

(3)  Additional  20  percent  Emission 
Redaction  Credit 

if  USEPA  would  approve  tiie  post- 
1982  ozone  Sn>  for  Akron  (oritpnaliy 
submitted  on  |oly  7, 1965,  with 
additional  infbimation  provi<ied  on  May 
11, 1986,  in  response  to  USEPA 
comments  of  March  3. 1986),  the 
additional  20  percent  otedft  would  not 
be  needed.  In  tiie  event  such  credit  is 
still  needed,  the  vinyl  casting  shutdown 
should  be  available  as  a  credit.  Also,  the 
inclusion  of  the  cleanup  solvent  in  the 
bubble  can  be  a  credit.  This  VOC 
bubble  was  submitted  tmder  the  1979 
ozone  SIP  and.  as  such,  should  be 
grandfathered  without  the  need  for  an 
additional  20  percent  reduction. 

USEPA  Response.  OEPA  is  correct  in 
stating  that  an  additional  20  percent 
credit  would  not  be  needed  if  the  post- 
1982  ozone  SIP  for  Akron  were 
approved.  However,  it  has  not  been 
approved.  A  revised  bubble  would  be 
required  before  any  additional  credits 
can  be  considered.  The  additional  20 
percent  reduction  is  required  because, 
as  stated  in  the  notice  of  proposed 
rulemaking  (footnote  2  of  52  FR  42020): 

It  should  be  noted  that  this  is  not  a 
"pending  bubble"  under  the  final  ETPS 
because  it  is  inadequate  under  the  1982 
proposed  bubble  policy  [e.g..  due  to  the  use  of 
volume  applied  basis  in  the  calculation  of 
allowable  emissions].  USEPA  Region  V, 
notified  OEPA  that  this  proposed  SIP  revision 
is  not  approvable  in  letters  dated  May  23, 
1983.  September  1, 1983,  and  February  2a 
1985. 

(4]  VOC  Equivalence  Calculations  Based 
on  Solids  Employed 

Use  of  solids  employed  in  equivalence 
calculations  can  go  beyond  RACT.  This 
was  stated  in  an  October  17, 1980, 
memorandtun  by  Richard  lUxwds,  which 
clarified  his  memorandum  of  May  5, 
1980.  Coatings  with  a  solids  content 
below  five  percent  by  volume  that  were 
used  for  Table  A  had  the  following  VOC 
emissions:  958.0  TPY  actual  and  26.7 
TPY  allowable,  solids  basis.  A  reduction 
of  97.2  percent  would  be  needed  from 
those  coatings  to  meet  a  solids 
employed  equivalence;  however,  such 
reduction  would  go  beyond  RACT.  If 
such  low  solids  coatings  are  included  in 
a  VOC  bubble,  they  wotild  provide  an 
additional  emission  reduction  credit 

USEPA  Response.  U^PA.  will 
consider  any  alternative  RACT  limits 
(on  a  case-by-case  basis  as  stated  in  the 
October  13, 1980,  memorandum]  for 
special  low  solids  coatings.  However,  no 
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such  demonstratiou  has  been  made  by 
Ohio  with  respect  to  any  of  Morgan 
Adhesives's  coatings. 

(5)  VOC  Bubble  on  Solids  Employed 
Basis 

OEPA  is  reviewing  a  VOC  bubble  for 
Morgan  Adhesives  Company  that  has  a 
solids  employed  basis.  Because  of 
concerns  regarding  low  solids  coatings 
and  past  usage  of  100  percent  solids 
coatings  (hot  melt),  that  type  of  VOC 
bubble  can  be  difficult  to  implement  in  a 
reasonable  manner. 

USEPA  Response.  If  submitted. 
U^3>A  will  review  a  revised  Morgan 
Adhesives's  bubble. 

B.  Morton  Adhesives 's  Comments 

Comment  1.  Morgan  Adhesives  states 
that  the  history  of  its  bubble  application 
demonstrates  that  outright  USEPA 
disapproval  would  be  unreasoanble.  It 
states  that  during  the  4^  years  that  its 
bubble  has  been  pending  before  USEPA 
USEPA's  policies  have  been  in 
considerable  flux.  Morgan  Adhesives 
further  staterthat  it  has  taken  major 
steps  to  reduce  VOCs. 

Morgan  Adhesives  states  that,  on  May 
24. 1984,  and  May  16, 1985,  It  requested 
that  Ohio  modify  its  bubble  to  be 
consistent  with  USEPA  policies 
(including  the  bubble  policy).  Morgan 
Adhesives  adds  that  it  complied 
immediately  with  both  modifications. 

Another  point  raised  by  Morgan 
Adhesives  is  that  the  November  3, 1987, 
notice  addresses  only  the  original 
bubble  application,  ignoring  die  1984 
and  1985  modifications  which  Ohio  has 
not  submitted  to  USEPA.  Morgan 
Adhesives  also  raises  the  point  that, 
although  there  is  not  an  approved 
attainment  demonstration  for  Simunit 
and  Portage  Counties,  Ohio  has 
submitted  a  demonstration  for  these 
areas  to  USEPA. 

USEPA  Response.  USEPA's  proposed 
disapproval  is  based  upon  policies  in 
effect  at  the  time  of  proposal  of 
rulemaking  (November  2, 1987).  USEPA 
is  unable  to  take  action  on  Morgan 
Adhesives's  modified  bubbles  because 
they  have  not  been  formally  submitted 
to  USEPA  by  Ohio. 

Morgan  Adhesives's  actual  VOC 
emissions  are  not  relevant  to  whether 
the  SIP  revision  submitted  by  Ohio 
complies  with  USEPA  policies. 

The  provisions  of  the  bubble  policy 
which  apply  are  for  areas  which  lack  an 
approved  attainment  demonstration. 
Tlie  fact  the  Ohio  has  submitted  an 
attainment  demonstration  is  not 
sufficient  The  attainment  demonstration 
must  be  approved  by  USEPA  before  less 
stringent  portions  of  the  bubble  policy 
are  applicable  to  this  bubble. 


Comment  2.  USEPA's  evaluation  of 
Morgan  Adhesives's  bubble  under  the 
1986  policy  is  inconsistent  with  USEPA 
policy  and  violates  (hie  process  of  law. 
Morgan  Adhesives  argues  that  it  is  not 
appropriate  to  evaluate  a  bubble 
submitted  on  March  19, 1983,  with  a 
December  1986  policy. 

Moreover,  even  in  the  1986  policy, 
USEPA  acknowledged  that  fairness 
requires  grcuidfathering  the  pending 
applications.  At  51  PR  43840,  USEPA 
stated  that  pending  bubbles  would  be 
processed  under  the  1982  policy  with 
slight  modifications  regarding  baseline. 
The  November  2, 1987,  proposal  states 
that  this  is  not  a  pending  bubble 
because  the  agency  had  notified  OEPA 
the  bubble  was  not  approvable  under 
the  1982  policy  (52  FR  42020  (November 
2, 1987]).  This  is  an  invalid  position  for 
three  reasons: 

First,  the  basis  for  USEPA's  objection 
in  September  1983  was  that  bubbles 
could  not  be  approved  in  nonattainment 
areas.  This  is  no  longer  Agency  policy, 
and  was  not  stated  in  the  1982  policy. 
Second,  USEPA  objected  that  the  bubble 
was  not  a  solids  basis  bubble.  As 
discussed  below,  this  is  not  a  proper 
basis  for  disapproval,  and,  in  any  case, 
Morgan  Adhesives  has  submitted 
modifications  to  meet  USEPA's 
objections.  Finally,  the  approvability  of 
a  bubble  under  the  1982  policy  has  no 
rational  relationship  to  the  question  of 
whether  a  bubble  was  "pending"  or  not. 
The  fact  is  that  USEPA  had  not  acted  on 
the  bubble  when  the  1986  policy  came 
out,  and  it  was  pending  at  that  time. 

Had  USEPA  treated  the  Morgan 
Adhesives'  bubble  as  pending,  it  would 
not  have  required  a  20  percent  reduction 
from  RACT,  and  Morgan  Adhesives 
would  have  been  given  the  opportunity 
to  revise  the  baseline  or  make  a  showing 
that  the  baseline  in  acceptable  as  stated 
at  51  FR  43840.  Thus,  disapproving  the 
bubble  because  it  was  not  pending,  did 
not  require  a  20  percent  reduction  from 
RACT,  and  used  the  wrong  baseline,  is 
an  unjustified  legal  position. 

USEPA  Response.  USEPA's  final 
bubble  policy  dated  December  4, 1986, 
must  be  used  as  a  basis  for  reviewing 
any  bubbles  which  are  before  it  on  or 
after  that  time.  However,  the  bubble 
policy  does  provide  special 
consideration  for  bubbles  which  were 
pending  at  the  time  the  bubble  policy 
was  finalized. 

Morgan  Adhesivas  stated  three 
reasons  why  it  believed  USEPA's 
position,  that  the  Morgan  Adhesives's 
revision  is  not  a  peoding  bubble,  is 
invaUd  USEPA  agrees  with  Morgan 
Adhesives'  first  point.  That  is,  lack  of  an 
approved  attainmeat  demonstration  is 
not  a  sufficient  basts  for  disapproving  a 


bubble.  It,  therefore,  is  not  a  sufficient 
reason  for  stating  that  a  bubble  is  not 
considered  pending.  However,  USEPA 
disagrees  with  Morgan  Adhesives  about 
the  requirement  for  equivalency 
calculations  to  be  on  a  solids  basis.  This 
point  will  be  discussed  more  fully  as 
pai]  of  Morgan  Adhesives's  Conunent 
Number  3.  Morgan  Adhesives's  third 
point  is  that  the  approvability  of  a 
bubble  under  the  1982  bobble  policy  has 
no  rational  relationship  to  the  question 
of  whether  a  bubble  was  "pencUng"  or 
not.  The  final  ETPS  clearly  states  that 
"Bubble  appUcations  which  were 
submitted  to  USEPA  Regions  by  States, 
but  which  were  withdrawn  (or  rejected) 
as  inadequate  under  the  1982  policy,  are 
not  pending."  As  stated  previously  in 
the  response  to  Ohio's  Comment 
Number  3,  this  bubble  is  not  approvable 
under  the  1982  poUcy. 

Comment  3.  "The  fact  tfiat  the  original 
appUcation  did  not  calculate  emissions 
on  a  solids  basis  is  not  a  vahd  reason 
for  disapproving  Morgan  Adhesives's 
bubble. 

Because  the  solids  basis  principle 
enunciated  in  the  November  2, 1987, 
notice  is  not  a  part  of  the  duly 
promulgated  law  under  the  Clean  Air 
Act.  USEPA  cannot  disapprove  a  bubble 
for  not  implementing  that  principle.  A 
RACT  limit  as  set  forth  in  Ohio's  OAC 
rule  3745-21-09(F)  for  paper  coating 
operations,  is  expressed  in  terms  of  2.9' 
lb.  VOC  per  gallon  of  coating  applied, 
excluding  water.  This  RACT  limit  was 
federally  approved,  and  was  applied  in 
Morgan  Adhesives's  original  bubble. 
USEPA  cannot  lawfully  take  the 
position  that  this  limitation  is  not  RACT 
unless  it  is  calculated  according  to  a 
formula  found  only  in  internal  USEPA 
memoranda  (Richard  Rhoads  memo  of 
May  5, 1980).  Both  due  process  of  law 
and  the  Administrative  Procedure  Act  5 
U.S.C.  553,  require  that  legally  binding 
rules  be  promulgated  by  notice  and 
comment  procedures  r^er  than  through 
agency  fiat 

In  any  case,  even  if  USEPA  applied 
the  solids  basis  policy,  it  should  not 
disapprove  the  Morgan  Adhesive's 
bubble,  but  should  give  OEPA  and 
Morgan  Adhesives  the  opportunity  to 
submit  a  revision.  This  Is  the  only 
reasonable  course  in  light  of  the  fact 
that  Morgan  Adhesives  submitted  a 
solids  basis  bubble  as  a  modification  to 
this  bubble  almost  4  years  ago  on  May 
24, 1984,  and  has  calculated  compliance 
with  the  bubble  (and  has  complied)  ever 
since  that  time. 

USEPA  Response.  USEPA  disagrees 
with  Morgan  Adhesives's  position,  which 
is  that  USEPA  lacks  the  authority  for 
equivalency  calculatioas  to  be  on  a 
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solids  basis.  As  stated  in  the  November 
2, 1987,  notice  of  proposed  rulemaking 
(NPR): 

The  requirement  that  equivalency 
calculations  be  on  a  solids  basis  is  contained 
in  USEPA's  May  5, 198a  memorandum  from 
Richard  Rhoads.  former  Director  of  the 
Control  Programs  Development  Division.  In 
addition,  the  Technical  Issues  Document  [of 
the  final  ETPS]  states  that  VOC  trading  must 
reqtiire  that  surface  coating  emissions  be 
calculated  on  a  solids  applied  basis. 

It  should  be  noted,  however,  that  the 
requirement  for  performing  calculations 
on  a  solids  basis  is  not  merely  a  policy 
decision  but  rather  a  requirement  for  the 
calculations  to  be  technically  correct 
For  example,  if  coatings  with  5.8  lbs. 
VOC/gallon  were  being  used,  the 
formula  in  the  Morgan  Adhesives's 
bubble  would  specify  a  50  percent 
reduction  in  daily  VOC  emissions  if  only 
the  paper  coating  lines  (with  a  SIP  limit 
of  2.9  lbs.  VOC/gallon]  were  in 
operation.  However,  in  fact  if  only  a  50 
percent  reduction  in  VOC  emissions 
was  achieved,  the  coatings  would  have 
a  VOC  content  of  greater  than  2.9  lbs. 
VOC/gallon.  This  nonlinear 
relationship,  between  the  percent 
reduction  in  VOC  emissions  and  percent 
reduction  in  the  VOC  content  of  the 
coatings  (in  lbs.  VOC/gallon  of  coatings 
(excluding  water]]  occtirs  because  die 
formula  used  in  the  Morgan  Adhesives's 
bubble  does  not  recognize  the  fact 
that  as  the  VOC  content  of  a  coating 
goes  down,  the  volume  of  coating  used 
will  also  go  down.  The  volume  of 
coating  goes  down  because  there  is  less 
organic  solvent  used  and  water  is  not 
counted  toward  the  volume  of  coating 
used.  Morgan  Adhesives  states  that  a 
RACT  emission  limit  for  paper  coating  is 
set  forth  in  Ohio's  SIP  as  2.9  lbs  of  VOC 
per  gallon  and  that  this  RACT  limit  was 
applied  in  Morgan  Adhesives's  original 
bubble.  However,  the  formula  in  Morgan 
Adhesives's  bubble  significantiy  modifies 
the  requirement  for  2.9  lbs  of  VOC  per 
gallon  coatings  to  be  used.  Therefore, 
this  is  not  an  adequate  basis  for 
dismissing  the  requirement  that 
equivalency  calculations  be  performed 
on  a  solids  basis. 

Ohio  has  had  the  opportunity  to 
submit  a  revised  bubble  at  any  time. 

Comment  4.  The  lack  of  a  20  percent 
reduction  from  RACT  emissions  is  not  a 
valid  basis  for  disapproving  Morgan 
Adhesives's  bubble.  Morgan  Adhesives 
cites  three  reasons  why  USEPA  cannot 
,  lawfully  disapprove  Morgan  Adhesives's 
bubble  on  the  grounds  that  it  does  not 
require  a  reduction  20  percent  beyond 
the  RACT  allowable  level. 

First  as  discussed  above,  the  Morgan 
Adhesives's  bubble  should  be  evaluated 
as  a  pending  bubble  under  the  1982 


policy,  which  did  not  require  such  a  20 
percent  reduction. 

Second,  the  1986  Policy  does  not 
require  20  percent  reductions  beyond 
RACT  in  non-attainment  areas  with 
approved  demonstrations  of  attainment 
llie  only  reason  the  area  is  regarded  as 
requiring  a  20  percent  reduction  is 
because  of  USEPA's  delay  in  approving 
OEPA's  SIP  attainment  demonstration 
for  that  area.  The  Clean  Air  Act 
specifically  requires  that  USEPA  act 
within  4  months  on  SIPs  submitted  by 
States. 

Accordingly,  for  USEPA  to  impose 
burdensome  requirements  on  Morgan 
Adhesives  which  would  not  apply  had 
the  Agency  acted  prompUy  on  the 
pending  OEPA  proposals,  would  be 
unreasonable,  arbitrary  and  capricious. 

Third,  Morgan  Adhesives  has  sought 
to  meet  USEPA's  desire  to  Impose  a  20 
percent  reduction  beyond  RACT  by 
requesting  a  modification  in  May  1985. 
Morgan  Adhesives  continues  to 
calculate  compliance  with  its  bubble  as 
if  this  modification  had  been  fully 
approved,  and  continues  to  meet  this 
criterion.  It  would  be  unreasonble  for 
USEPA  to  disapprove  the  bubble  as  if 
this  history  had  not  occurred.  Like  the 
delay  in  action  on  OEPA's  SIP  revision 
and  redesignation  request  it  is 
government  interaction,  or  the  failure 
thereof,  which  has  caused  the  20  percent 
reduction  not  to  be  included  formally  in 
the  bubble  under  review  by  USEPA 

USEPA  Response.  USEPA  disagrees 
with  Morgan  Adhesives's  position  that  it 
should  be  evaluated  as  a  pending 
bubble  imder  the  1982  policy.  This  issue 
is  discussed  in  the  response  to  Morgan 
Adhesives's  comment  number  2.  USEPA 
has  no  choice  but  to  require  an 
additional  20  percent  reduction  because 
this  requirement  is  specifically  stated  in 
the  final  ETPS  for  areas  that  lack  an 
approved  attainment  demonstration, 
and  Summit  County  lacks  an  approved 
attainment  demonstration. 

Although  section  110(a]((2)  of  the 
Clean  Air  Act  establishes  a  4  month 
requirement  for  original  State  plans 
submitted  pursuant  to  section  110(a)(1), 
subsequent  revisions  are  governed  by 
section  110(a)(3)(A),  which  imposes  no 
statutory  deadliiie.  In  light  of  the 
absence  of  a  mandatory  review  deadline 
for  such  revisions,  the  Agency  contends 
that  its  obligation  under  the  Act  is  to  act 
within  a  reasonable  time,  as  determined 
by  the  Administrator.  Because  the  4 
month  time  period  raised  by  the 
commenter  is  not  applicable,  the  issue  of 
policy  developed  after  that  period  is  not 
relevant  In  any  case,  U^PA 
clarification  of  current  Agency  policy 
generally  is  applicable  to  all  SIP 


revision  requests  on  which  USQ>A  has 
yet  to  take  final  action. 

Morgan  Adhesives's  statement  ^lat  it 
sought  to  meet  USEPA's  desire  to 
impose  a  20  pen%nt  reduction  beyond 
RACT  by  requesting  a  modification  in 
May  1965,  and  that  it  complies  with  this 
modification,  is  not  relevant  Under  the 
1986  ETPS,  USEPA  informed  the  public 
that  bubbles  currentiy  under  review 
would  be  required  to  meet  the  basic 
provision  of  that  policy. 

Comment  5.  The  baseline  used  in  die 
Morgan  Adhesives's  bubble  is  not  a 
valid  reason  for  disapproval.  USEPA 
cannot  reasonably  disapprove  the 
Morgan  Adhesives's  bubble  because  of 
the  baseline,  for  two  reasons. 

Fu-st  the  Morgan  Adhesives's  bubble 
as  originally  submitted  is  consistent 
with  &e  1982  policy,  which  was  in  effect 
when  the  bubble  was  submitted  to 
USEPA  for  approval.  That  policy 
required  that  net  baseline  emissions  in 
nonattainment  areas  not  be  increased. 
That  baseline  was  defined  as  the 
emissions  assumed  by  the  State  in  its 
emissions  inventory. 

Second,  even  if  USEPA  applies  the 
1986  policy,  the  grandfathering  criteria 
of  that  policy  give  Morgan  Adhesives 
the  opportunity  either  to  demonstrate 
that  the  baseline  is  acceptable  or  to 
modify  the  baseline  as  needed.  See  51 
FR  43840  and  43855.  In  tiiis  case,  USEPA 
would  regard  the  years  197B  and  1979  as 
the  baseline  period,  the  2  years  prior  to 
Morgan  Adhesives's  original  1980 
application.  An  adjustment  to  the 
baseline  can  easily  be  made  by  using 
the  mechanism  proposed  by  Morgan 
Adhesives  in  its  1985  modification 
request  Subtract  from  allowable 
emissions  the  VOCs  attributable  during 
1979  to  paper  coating  by  hot-melt 
technology,  which  was  a  reducing 
measure  in  effect  in  1979  that  had 
resulted  from  installing  hot-melt 
production.  This  meets  the  1986  policy's 
requirement  that  the  baseline  include 
the  lower  of  actual  or  allowable 
emissions. 

To  determine  the  emission  limits, 
Morgan  Adhesives  takes  all  coatings 
used  during  a  day  on  paper  coating 
lines,  and  calculates  the  RACT 
allowable  pounds  (solids  basis  formula) 
under  OAC  rules  for  paper  coating;  then 
does  the  same  for  vinyl  castingr,  adds 
those  together  multiplies  by  0.80;  and 
subtracts  1279  lbs.  This  sets  the  limit 
with  which  Morgan  Adhesives  must 
comply  on  a  daily  average  basis. 

To  make  a  tons  per  year  comparison 
of  current  emissions  under  the  bubble 
with  the  1978-1979  period,  we  can 
compare  die  volume  of  coatings 
compounded  in  1978  and  1979  to  the 
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volume  of  coatings  compounded  in  1987, 
adjusted  to  dry  gallons  and  using  the 
allowable  amounts  imder  the  bubble. 
Morgan  Adhesives  states  that  this 
comparison  clearly  projects  reductions 
greater  than  20  percent  below  the  lower 
of  RACT  or  actual  for  the  baseline 
period  on  a  tons-per-year  basis. 

USEPA  Response.  The  Morgan 
Adhesives's  bubble  is  not  consistent  with 
the  1962  pohcy  for  the  previously  stated 
reasons  (the  use  of  a  volume  applied 
basis  in  the  calcidation  of  allowable 
emissions).  Fiulhermore,  consistency 
with  the  1982  policy  is  not  relevant, 
because  bubbles  must  now  comply  with 
the  December  4, 1986,  final  ETPS. 

A  time  period  different  from  1978  and 
1979,  may  be  used  for  certain  baseline 
purposes  (establishing  CU  and  H]  if 
another  time  period  is  deemed  more 
representative  of  typical  operations.  As 
stated  previously,  USEPA  will  consider 
any  revised  proposals  with  modified 
baselines. 

Morgan  Adhesives  is  incorrect  in 
stating  that  to  determine  20  percent 
reduction  all  that  is  required  is  to 
multiply  the  RACT  limit  by  0.80.  The  20 
percent  reduction  is  from  the  lowest-of- 
actual-SIP-allowable  or  RACT- 
allowable  emissions  baselines.  The 
baseline  emissions  are  equal  to  the 
product  of  its  emissions  rate,  average 
hourly  capacity  utilization,  and  the 
number  of  hours  of  operation. 

Morgan  Adhesives  goes  on,  in  its 
comment,  to  show  how  its  ciurent 
emissions  compare  with  "RACT 
allowable  in  1978-79."  This  comment 
does  not  appear  to  be  relevant  because 
it  does  not  relate  to  the  formally 
submitted  bubble  proposal. 

Comment  A  The  Morgan  bubble  is  not 
a  relaxation.  USEPA  erroneously  stated 
in  the  November  2, 1987,  notice  that  the 
Morgan  Adhesives's  bubble  is  a 
relaxation  and,  therefore,  cannot  be 
approved.  It  is  not  a  relaxation.  USEPA 
erroneously  reached  its  conclusion  by 
comparing  the  voliune-based  VOC  limit 
with  a  solids  basis  calculation.  Not  only 
is  this  an  improper  comparison  of  apples 
and  oranges;  but  it  also  reduces 
USEPA's  point  to  an  objection  that  the 
bubble  is  not  calculated  on  a  solids 
basis.  This  point  was  dealt  with  above 
in  section  3.  Finally,  if  USEPA  allows  for 
updating  the  bubble,  as  contemplated  by 
Morgan  Adhesives's  two  modification 
requests,  the  emission  limits  will  be 
even  tighter. 

USEPA  Response,  fiii  h\&\%A 
previously,  the  formula  in  the  Morgan 
Adhesives's  bubble  is  not  on  a  solids 
basis  and  is,  therefore,  a  relaxation. 
This  issue  has  been  previously 
addressed  in  the  discussion  of  Comment 
3. 


Morgan  Adhesives  summarized  its 
comments  as  follows.  Morgan 
Adhesives  has  in  place  a  bubble  that  is 
more  stringent  than  the  one  USEPA 
proposed  on  November  2, 1987,  to 
disapprove.  It  is  a  bubble  that  was 
intended  to  meet  USBPA's  changing 
criteria  for  approval  during  the  years 
that  this  bubble  application  has  been 
pending  before  USEPA.  It  results  in 
emissions  that  are  much  lower  than  the 
strictest  criteria  for  approval  of  bubbles 
that  USEPA  has  ever  published. 
Moreover,  Morgan  Adhesives  is  meeting 
the  limits  of  this  new  bubble,  rather  than 
those  of  the  bubble  originally  submitted 
to  USEPA  in  1983  for  approval.  USEPA, 
on  the  other  hand,  proposed  to 
disapprove  Morgan  Adhesives's  bubble 
as  though  it  were  just  as  originally 
submitted,  ignoring  the  intervening 
history.  USEPA's  criteria  for  disapproval 
would  treat  the  bubble  as  if  it  were  not  a 
pending  bubble,  and  would  apply  new 
criteria  published  years  after  the  bubble 
was  first  submitted  to  USEPA. 

Morgan  Adhesives  believes  that,  if 
correctly  analyzed,  this  bubble  is 
approvable  under  the  properly 
applicable  policy,  the  April  7, 1982, 
policy,  and  the  USEPA  should  approve 
it.  In  the  alternative,  USEPA  should 
refrain  from  acting  oo  its  proposed 
disapproval  and  give  OEPA  and  Morgan 
Adhesives  the  opportunity  to  submit  to 
USEPA  Morgan  Adhesives's  two 
modification  requests  of  May  1984  and 
May  1985;  postponing  final  action  on  the 
bubble  until  action  can  be  taken  on  the 
bubble  that  is  actually  being  met  by 
Morgan  Adhesives.  Any  other  action  by 
USEPA  would  be  unreasonable  and 
luilawful,  and  would  penalize  Morgan 
Adhesives  unfairly  despite  its 
responsible  efforts  to  comply. 

USEPA  Response.  USEPA  can  only 
act  on  the  bubble  application  which  is 
before  it;  that  application  does  not 
comply  with  USEPA's  December  4, 1986, 
bubble  policy.  This  bubble  is  not  a 
"pending"  bubble  because  the  formula 
which  establishes  the  bubble  is  not  on  a 
soHds  basis. 

There  is  no  basis  for  waiving  the 
requirement  that  this  bubble  comply 
with  the  final  ETPS,  as  opposed  to  the 
April  7, 1982,  proposed  policy.  USEPA 
can  refrain  from  acting  on  this  bubble 
only  if  it  is  withdrawn  by  Ohio,  and  it 
has  not  been.  Furthermore,  as  previously 
stated,  Ohio  has  the  opportunity  to 
submit  Morgan  Adhesives's  modified 
requests  at  any  time. 

C  The  Natural  Resources  Defense 
Council  Made  the  Fallowing  Comment 

We  are  writing  in  support  of  USEPA's 
proposed  disapproval  of  the  Ohio  State 
Implementation  Plan  revision  to  relax 


the  emissions  limitation  for  volatile 
organic  compound  releases  from  the 
Morgan  Adhesives  Company. 
Relaxation  of  the  emission  limitation 
through  use  of  a  "bubble"  will 
exacerbate  air  quality  problems  in 
Summit  County,  which  is  still  out  of 
attainment  with  the  basic  health 
standards  for  ozone. 

USEPA  Response.  It  should  be  noted 
that  USEPA  would  approve  any  bubbles 
which  meet  the  final  ETPS  policy. 

Conclusion  and  Recommendation 

The  only  change  in  USEPA's  position, 
based  upon  these  comments,  is  that  the 
deficiencies  specifically  relating  to  the 
vinyl  casting  line  are  no  longer  relevant 
because  this  line  has  been  dismantled. 
More  specifically,  a  RACT-allowable 
emissions  baseline  for  the  vinyl  casting 
line  does  not  need  to  be  established. 

USEPA  is  disapproving  this  SIP 
revision  for  Morgan  Adhesives  because 
it  does  not  represent  the  application  of 
RACT  nor  does  it  comply  with  USEPA's 
Emission  Trading  Policy. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  16, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  307(b)(2).) 

Under  Executive  Ordw  12291,  today's 
action  is  not  "Major."  It  has  not  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control.  Ozone,  Carbon 
monoxide.  Hydrocarbon, 
Intergovernmental  offices. 

Dated:  August  2, 1989. 
Basil  G.  CoDstantelos, 

Acting  Regional  Administrator. 

[FR  Doc.  89-18995  Filed  B-14-89;  8:45  am] 

BILUNO  CODE  666a-S0-M 


40  CFR  Parts  52  and  81 
tFRL-3627-71  | 

Approval  and  Promulgation  of 
Implementation  Plans;  and  Designation 
of  Areas  for  Air  Quality  Purposes; 
State  of  Iowa 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  Today's  rulemaking  takes 
final  action  approving  the  Iowa 
particulate  matter  (PMio)  State 
Implementation  Plan  (SIP)  revision  and 
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redesignating  areas  of  Iowa 
"unclassifiable"  with  respect  to 
particulate  matter.  Today's  rulemaking 
is  in  response  to  requests  by  the  state. 
The  state's  SIP  submittal  is  in  response 
to  EPA's  promulgation  of  new  PMio 
standards  on  July  1, 1987  (52  FR  24634). 
As  a  result  of  today's  action,  the  state  of 
Iowa  will  have  an  approved  PMio  SIP. 
and  all  areas  of  the  state  will  be 
unclassifiable  or  attainment  with 
respect  to  the  air  quality  standard  for 
particulate  matter. 

EFFECTIVE  DATE:  This  rulemaking  will 
become  effective  October  16. 1989 
unless  someone  notifies  EPA  that  they 
wish  to  make  adverse  or  critical 
comments  by  September  14, 1989.  If  the 
effective  date  is  delayed,  timely  notice 
will  be  published  in  die  FedersJ 
Register. 

ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business  hours 
at  the  Environmental  Protection  Agency, 
Region  VII,  Air  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101; 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460;  and 
the  Iowa  Department  of  Natiual 
Resources,  900  East  Grand.  Des  Moines, 
Iowa  50319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Chanslor  at  (913)  236-2893 
(FTS  757-2893). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1, 1987  (52  FR  24634),  EPA 
promulgated  a  new  national  ambient  air 
quality  standard  (NAAQS)  for 
particulate  matter.  The  new  standard 
only  applies  to  particles  with  a  nominal 
aerometric  mean  diameter  of  10 
micrometers  or  less  (PMio).  "This  new 
standard  replaces  total  suspended 
particulates  (TSP)  as  an  ambient  air 
quality  standard. 

In  order  to  regulate  PMio,  states  must 
make  certain  changes  in  their  rules  and 
regulations  and  in  the  SEPs.  The  changes 
in  the  rules  and  the  SIPs  must  ensure 
that  the  PMio  NAAQS  are  attained  and 
maintained;  that  new  and  modified 
sources  which  emit  PMio  are  reviewed; 
that  PMio  is  one  of  the  pollutants  to 
trigger  alert,  warning,  and  emeigency 
actions;  and  that  the  states'  monitoring 
network  be  designed  to  include  PMio 
monitors.  These  changes  must  be  made 
regardless  of  the  existing  levels  of  PMio 
in  any  area  of  the  state. 

Where  preliminary  monitoring  data 
indicate  that  it  is  likely  PMio  standards 
are  being  exceeded  in  an  area,  a  control 
strategy  is  required  to  show  how  PMio 
emissions  will  be  reduced  to  provide  for 


attainment  and  maintenance  of  the  PMio 
NAAQS.  This  is  called  a  group  I  area. 

If  data  show  that  the  PMio  standards 
could  possibly  be  met  in  an  area,  but 
there  is  some  uncertainty,  the  states  are 
required  to  commit  to  perform 
additional  PMio  monitoring  in  such  an 
area  and  to  prepare  a  control  strategy  if 
the  data  show  with  certainty  that  the 
standards  are  being  exceeded.  This  is 
called  a  group  II  area.  The  commitments 
must  be  submitted  in  the  form  of  a  SIP 
revision  and  are  termed  a  "committal" 
SIP. 

Where  available  particidate  matter 
data  indicate  the  PMio  air  quality  is 
better  than  the  standards,  EPA 
presumes  that  the  existing  SIP  is 
adequate  to  demonstrate  attainment  and 
maintenance  of  the  PMw  standards.  This 
is  called  a  group  III  area. 
Preconstruction  review  and  emergency 
episode  provisions  are  the  only  PMio 
rule  revisions  required  for  group  III 
areas.  The  regulations  require 
submission  of  PMio  SIPs  nine  months 
after  the  federal  regulations  became 
effective  on  July  31, 1987.  Because  of  the 
burdensome  administrative 
requirements  for  adoption  of  rules  in 
some  states,  they  were  given  some 
fiexibility  in  the  scheduling  of  their  SIP 
submissions. 

PMio  Attainment  Status  in  Iowa 

Existing  TSP  and  PMw  air  quality  data 
show  there  are  no  group  I  areas  in  Iowa. 
There  are  three  group  II  areas  in  the 
state.  These  are  Cedar  Rapids,  Des 
Moines,  and  Mason  City.  Based  on 
available  data  and  in  accordance  with 
the  Clean  Air  Act  and  EPA  regulations, 
Iowa  must  meet  the  following 
requirements  so  that  EPA  may  approve 
its  PMio  SIP:  (1)  Adopt  acceptable 
revisions  to  its  preconstruction  review 
rules;  (2)  submit  a  committal  SIP  for  the 
group  II  areas  of  Cedar  Rapids,  Des 
Moines,  and  Mason  City;  (3)  revise  the 
emergency  episode  rules  to  incorporate 
PMio;  and  (4)  ensure  that  the  monitoring 
plan  provides  for  sampling  PMio. 

The  Iowa  PMio  SIP  Submittal 

The  Iowa  Department  of  Natural 
Resources  submitted  its  PMio  SIP 
revision  on  October  28, 1988.  The 
submittal  contains:  (1)  The  committal 
SIP  for  the  three  group  II  areas;  (2) 
dociunentation  of  proper  notice  and 
public  hearings;  (3)  revised  new  source 
review  procedures;  and  (4)  revisions  to 
the  emergency  episode  rules  adding 
PMio  action  levels. 

EPA  reviewed  the  Iowa  submittal  to 
determine  if  it  meets  the  requirements  of 
the  Clean  Air  Act  EPA  regiilations,  and 
applicable  policies.  The  regulations 
most  pertinent  to  this  rulemaking  are 


found  in  the  July  1, 1987,  Federal 
Register  (52  FR  24672).  EPA's  PMw  SIP 
Development  Guideline  (EPA-450/2-88- 
001)  dated  June  1986  and  a  supplement 
to  that  guideline  dated  June  1988  amplify 
the  regulations  promulgated  July  1, 1987. 

Review  of  the  Iowa  PMiq  Submittal 

Administrative  Requirements 

The  state's  notification  and  public 
hearing  on  its  PMi«  SIP  revision  satisfy 
the  requirements  of  40  CFR  51.102. 

The  local  air  pollution  control 
agencies  received  notice  and  attended 
the  public  hearings.  Development  of  the 
Iowa  PMio  SIP  required  no  new 
significant  intergovernmental  planning 
activities  and  none  are  required  for  SIP 
implementation.  The  SIP  submittal 
contains  no  new  information  concerning 
40  CFR  part  51,  Subpart  M, 
Intergovernmental  Consultation. 

The  state  resources  necessary  to 
implement  the  PMio  SIP  for  Iowa  are 
included  in  the  annual  State/EPA 
Agreement  (SEA)  signed  by  the  Director 
of  the  Iowa  Department  of  Natural 
Resources  and  the  Regional 
Administrator  of  EPA  Region  VII.  There 
are  no  group  I  areas  in  Iowa.  Initial 
implementation  of  the  PMio  SIP  requires 
no  new  control  strategy  for  particulate 
matter.  The  required  control  strategy 
includes  continued  enforcement  of 
existing  particulate  matter  emission 
regulations;  review  of  new  sources  for 
PMio  and  TSP  emissions;  and  operation 
of  an  air  monitoring  network  composed 
of  TSP  and  PMio  samplers.  The  state 
also  monitors  PMio  in  the  group  II  areas 
as  required  and  if  violations  of  the 
standard  are  documented  in  any  of 
those  areas,  a  control  strategy  will  be 
developed  as  described  in  the  state's 
committal  SIP.  These  are  activities 
included  in  the  SEA 

Legal  Authority 

Iowa  rule  21.1(5]  requires  that  all 
emissions  data  are  made  available  for 
public  review.  Rule  21.1(6)  requires 
source  owners  and  operators  to 
maintain  records  of  emissions  and 
submit  such  data  to  the  state  upon 
request.  These  regulations  are  currently 
a  part  of  the  approved  Iowa  SIP. 
Chapter  25  contains  provisions  requiring 
continuous  emissions  monitoring  and 
requires  submittal  of  such  emissions 
data. 

Chapter  27  of  the  Iowa  regulations 
provides  for  local  air  pollution  control 
programs.  These  local  agencies  operate 
under  authorify  granted  by  the  state 
through  a  certificate  of  authorify.  The 
local  agencies  must  have  ordinances 
which  are  consistent  with  state 
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regulations.  However,  the  state  retains 
concurrent  authority  for  issuing  new 
source  permits  and  enforcement 
activities.  The  particulate  matter  control 
strategy  presendy  part  of  the  approved 
Iowa  SIP  is  based  on  controlling 
emissions  in  accordance  with  state 
rules.  This  strategy  does  not  depend 
upon  additional  particulate  matter 
reductions  provided  by  local  agency 
rules. 

PMio  Air  Quality  Standards 

Iowa  adopted  all  of  the  40  CFR  part  50 
regulations  as  amended  through  July  1, 
1987.  by  reference.  Thus,  the  state 
adopted  the  NAAQS  for  PMm  including 
the  requirements  of  appendix  J  and 
appendix  IC.to  part  50. 

Definitions 

The  Iowa  rules  contain  a  definition  of 
particulate  matter  which  is  consistent 
with  EPA's  definition  at  40  CFR 
51.100(oo).  The  state  adopted  definitions 
consistent  with  EPA's  definitions  for 
PMio  and  TSP  at  40  CFR  51.100  (qq)  and 
(38),  respectively. 

Tlie  state  did  not  adopt  definitions  of 
particulate  matter  emissions  or  PMio 
emissions.  However,  the  Iowa 
Environmental  Qiiality  Act — Division 
II— Air  Quality,  Section  455B.131 
contains  definitions  which  include 
"emission."  "Emission"  means  a  release 
of  one  or  more  air  contaminants  into  the 
outside  atmosphere.  It  is  clear  that 
combining  Iowa's  definition  of  "PMm" 
and  "particulate  matter"  with 
"emissions"  results  in  definitions 
comparable  to  EPA's  definitions  at  40 
CFR  51.100  (pp)  and  (w).  EPA  believes 
Iowa's  definitions  in  its  PMie  submittal 
are  acceptable. 

NSR  Requirements 

Iowa's  SIP  is  currently  approved  as 
satisfying  the  requirements  of  40  CFR 
part  51  for  review  of  new  and  modified 
sources.  This  includes  the  requirements 
of  40  CFR  51.165,  Permit  requirements, 
and  40  CFR  51.166,  Prevention  of 
significant  deterioration  of  air  quality 
(PSD). 

Iowa's  PSD  requirements  are  in  rule 
22.4.  This  rule  adopts  by  reference  40 
CFR  52.21  as  amended  July  1, 1987, 
except  for  deletions  and  revisions 
recommended  by  EPA  for  SlP-approved 
state  PSD  programs.  Iowa's  PSD  rules 
were  approved  on  June  26, 1987  (52  FR 
23981).  The  state  adopted  subrule  22.4(4) 
to  satisfy  the  requirements  of  40  CFR 
51.166(b).  Section  165(b]  enables  states 
under  their  NSR  procediures  to  establish 
emission  offset  programs  for  major  new 
or  modified  sources  proposing  to  locate 
in  an  attainment  or  unclassified  area  for 
any  pollutant  whose  emissions  would 


cause  or  contribute  to  air  pollution 
exceeding  the  NAAQS  in  any  area.  This 
is  acceptable. 

Emergency  Episode  Plans 

Iowa  revised  its  Chapter  26— 
Prevention  of  Air  Pollution  Emergency 
Episodes,  for  consistency  with  40  CFR 
part  51,  appendix  L  There  are  no  group  I 
areas  in  Iowa,  so  new  contingency  plans 
for  emergency  episodes  have  not  been 
developed.  Chapter  26  contains 
provisions  which  direct  air  pollutant 
sources  to  take  certain  actions  at 
various  episode  levels.  These  actions 
are  consistent  with  the  curtailment 
Tables  I,  II,  and  m.  in  40  CFR  part  51, 
appendix  L  Iowa's  PMio  emergency 
episode  plan  is  acceptable. 

PMio  Monitoring         | 

Iowa's  monitoring  SIP  was  originally 
approved  on  April  12, 1982  (47  FR 
15583).  The  monitoring  SIP  is  termed  a 
strategy  and  is  generic  for  all  pollutants 
without  listing  specific  pollutants  by 
name.  The  state's  strategy  commits  the 
state  to  meet  all  requirements  of  40  CFR 
part  58  and  does  not  reference  a  specific 
date.  EPA  believes  the  monitoring  SIP  is 
sufficiently  broad  to  include  PMio 
without  a  revision. 

EPA  Action:  EPA  approves  the  Iowa 
revised  rules  and  regulations  pertaining 
to  PMio  adopted  by  the  Iowa 
Environmental  Protection  Commission 
and  became  effective  on  December  21, 
1988.  The  amendments  are  found  in 
Chapter  20,  "Scope  of  Title- 
Definitions — Rules  of  Practice;"  Chapter 
22,  "Controlling  Pollution;"  Chapter  28, 
"Prevention  of  Air  Pollution  Emergency 
Episodes;"  and  Chapter  28,  "Ambient 
Air  Quality  Standards,"  Iowa 
Administrative  Code. 

Area  Redesignations 

The  final  rulemaking  promulgating 
EPA's  PMio  SIP  requirements  published 
on  July  7, 1987  (52  FR  24682)  discussed 
an  Area  Redesignatioo  Policy  with 
respect  to  TSP.  The  EPA  encouraged 
states  to  submit  requests  to  redesignate 
TSP  nonattainment  areas  to 
unclassifiable  for  TSP  at  the  time  the 
PMio  control  strategy  is  submitted.  The 
rulemaking  stated  that  when  EPA 
approves  the  control  atrategy  as 
sufficient  to  attain  and  maintain  the 
PMio  NAAQS,  it  will  also  approve  the 
redesignation.  An  area  designation  for 
TSP  must  be  retained  until  EPA 
promulgates  PMio  increments,  because 
Section  163  PSD  increments  depend 
upon  the  existence  of  Section  107 
designations.  Section  107  does  not 
provide  for  PMm  area  designations.  (See 
52  FR  24682.) 


The  state  of  Iowa  requested  TSP 
redesignations  to  unclassifiable  in  a 
letter  dated  October  20, 1988.  The 
identified  TSP  nonattainment  areas  are 
as  follows: 
Portions  of  Waterloo  and  Black  Hawk 

County, 
Portions  of  Mason  City  and  Cerro  Gordo 

County, 
Portions  of  Clinton, 
Portions  of  Cedar  Rapids. 
Portions  of  Marshalltown. 
Portions  of  Muscatine, 
Portions  of  Des  Moines  and  Polk 

County, 
Portions  of  Council  Bluffs  and  Carter 

Lake, 
Portions  of  Davenport,  Buffalo, 

Bettendorf,  and  Riverdale, 
Portions  of  Fort  Dodge,  and 
Portions  of  Sioux  City. 

Action:  EPA  approves  Iowa's  request 
to  redesignate  TSP  nonattainment  areas 
from  nonattainment  to  unclassifiable. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments. 

This  action  will  be  effective  October 
16, 1989.  However,  if  notice  is  received 
within  30  days  that  someone  wishes  to 
make  adverse  or  critical  comments,  this 
action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
prior  to  the  effective  date.  One  notice 
will  withdraw  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  action  and 
estabhshing  a  comment  period.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  October  16, 1989. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  fight  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  die  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222]  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 
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Under  section  307(b)(1)  of  the  Act,  as 
amended,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  16, 1989. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requiremenU.  (See  section  307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Incorporation  by 
reference,  and  Particulate  matter. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  state  of 
Iowa  was  approved  by  the  director  of  the 
Federal  Register  on  July  1, 1982. 


Dated:  June  20, 1988. 
William  Rice. 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

Subpart  Q— Iowa 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7842. 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(51)  to  read  as 
follows: 

S  52.920    Identification  of  plan. 
***** 

(c)  •  •  • 

(51)  Revised  Iowa  regidations 
pertaining  to  PMio  were  submitted  by 


the  state  on  October  28, 1988.  These 

rules  became  effective  on  December  21, 

1988. 

(i)  Incorporation  t>y  reference 

(A)  Amended  Iowa  Administrative  Code 
pertaining  to  the  prevention,  abate- 
ment, and  control  of  air  pollution: 
Chapter  20,  "Scope  of  Title— Defini- 
tions—Forms-^ulea  of  Practice;'' 
Chapter  22,  "Controlling  Pollution;" 
Chapter  28.  "Prevention  of  Air  Pollu- 
tion Emergency  Episodes;"  and  Chap- 
ter 28,  "Ambient  Air  Quality  Stand- 
ards," effective  December  21, 1968. 

(ii)  Additional  information 
(A)  None. 

3.  The  table  in  S  52.827,  Attainmei.t 
dates  for  national  standards,  is  revised 
to  read  as  follows: 

§52.827    Attainment  dates  for  national 


Poflutani 


Air  quality  control  region 


Metropolitan  Omaha,  Council  Bluffs  Intsrstate: 
a.  Council  Bluffs 


b.  Remainder  of  AQCR.. 


Metropolitan  Sioux  Falls  Interstate . 
Metropolitan  Sioux  City  Interstate: 
aSiouxCity. 


b.  Remainder  of  ACX^R.. 


Metropolitan  Dubuque  Interstate: 

a.  Dubuque „ 

b.  Remainder  of  AQCR 

Metropofitan  Quad  Cities  Interstate: 

a.  Davenport . 

b.  Clinton 

c  Muscatine 

d.  Remainder  of  AQCR 

Burlington-Keokuk  Interstate: 

a  Keokuk 

b.  Remainder  of  AQCR 

Nortlwwwt  kma  Intrastate 

North  Central  Iowa  Intrastate: 

a.  Fort  Dodge 

b.  Mason  City 

c.  Remainder  of  AQCR „ 

Northeast  kwa  Intrastate: 

a.  Cedar  Rapids 

b.  Walartoo 

c.  Remainder  of  AQCR 

Southwest  Iowa  Intrastate 

South  Central  Iowa  Intrastate: 

a  Des  Moines 

b.  Marshalltown 

c.  Remainder  of  AQCR„.. 

Southeast  k>wa  Intrastate „ , 


Particulate  matter 


Primafy 


Secondary 


f 

e 

a 

c 


NOTE  Dates  of  footnotes  which  are  italcizsd  are  prescribed  by  the 
acceptaole. 

a.  July  1975. 

b.  Ar  quality  levels  presently  below  primary  standards. 

c.  Ar  quality  levels  presently  bek>w  secondary  standards. 

d.  December  31, 198a 

e.  January  1,  ises. 

f.  January  1, 1995. 

g.  (Three  years  frem  effective  date  of  nilemaMng.) 


Sulfur  oxMes 


c... 
c... 

d.... 
c... 

c... 
c..„ 
c... 
c... 


c 

c 

c 

c 

c 

c „ 

c 


Secondary 


d 

c 


c... 

c 

c — 
c 


a 

a 

c._. 

c._. 

c 

c 


Nitrogen 
dioxKie 


Carbon 


c... 
c„.. 
c... 
c_.. 


c... 
c... 
c... 
c... 


Administrator  because  the  plan  did  not  provide  a  spectfk:  data  or 


Ozone 


PM„ 


I  not 


4.  A  new  S  52.823  is  added  as  follows: 

SS2J23    PMio  State  Imptomentatten  Plan 
Development  In  QnMip  II  Areas 

The  Iowa  Department  of  Natural 
Resources  committed  to  comply  with  the 


PMio  regulations  as  set  forth  in  40  CFR 
Part  51.  In  a  letter  to  Morris  Kay,  EPA 
dated  October  28, 1988,  Mr.  Lany  J. 
Wilsoa  Director.  Iowa  Department  of 
Natural  Resources,  stated: 


Three  groups  withm  the  State  of  Iowa  have 
been  classified  as  Group  n  areas  for  fine 
particulate  (PM-10)  State  Implementation 
Plan  (SIP)  development  purposes.  This 
includes  portions  of  the  cities  of  Des  Moines. 
Mason  City,  and  Cedar  Rapids.  The  specific 


I 

33540        Fedwal  Ragbter  /  Vol.  54.  No.  156  /  Tuesday,  August  15,  1989  /  Rules  and  Regulations 


boundaries  of  theae  areas  wen  identified  in  a 
letter  of  October  13, 1987,  from  Peter  R. 
Hamlin  to  Cari  Walter.  The  remainder  of  the 
State  was  classified  as  Group  m. 

In  accordance  with  die  SIP  development 
prooeduns  Idmtlflad  fai  the  preamble  of  the 
PM-10  regolatiaas  for  Implementing  Revised 
Partioulata  Matter  Standards,  promulgated 
luly  1 1987.  the  State  of  kma  commita  to 
perfom  the  following  activitias  in  tfaeee  three 
Groap  D  anas  of  the  state: 

(a)  Gadier  ambient  n4-10  data,  to  an 
extent  consistent  with  minimum  EPA 
requirements  (note  the  networic  description 
contained  in  a  letter  of  January  28, 1988,  from 
Peter  R.  Hamlin  to  ]ohn  Helvig). 

(b)  Analyxe  and  verify  the  ambieiit  FM-10 
data  and  report  exceedancea  of  the  24-hour 
PM-10  National  Ambient  Air  Quality 
Standards  (NAAQS)  to  the  Regional  Offloe 
within  60  days  of  each  exceedance. 

(c)  Immediately  notify  the  Regional  Office: 

(1)  Upon  the  availability  of  an  appropriate 
number  of  verifiable  24-hour  NAAQS 
exceedances  to  indicate  a  violation  (see 
Section  2J0  of  the  FM-10  SIP  development 
guideline]  or 

(2)  when  an  annual  arithmetic  mean  (AAM] 
above  tin  annual  FM-10  NAAQS  becomes 
evailable. 

(d)  Within  thirty  (30)  days  of  any 
notification  of  the  Regional  Office  pursuant  to 


{•1.316    low& 


(c)  above  (or  upon  collection  of  thirty-six  (38) 
montlis  of  PM-10  ambient  air  quality  data 
acceptable  to  EPA.  whichever  comes  first] 
determine  whether  tiie  measures  in  the 
existing  SIP  will  assure  tfcnely  attainment 
and  maintenance  of  the  primary  PM-10 
NAAQS  and  immediately  notify  the  Regional 
Office  of  the  results  of  tMs  determination. 

(e)  Within  six  (6)  months  of  any 
notification  pursuant  to  (d)  above,  adopt  and 
submit  to  EPA  a  PM-10  control  strategy  that 
assures  attainment  as  expeditiously  as 
practicable  but  not  later  than  three  (3)  years 
from  approval  of  the  Committal  SIP. 

Because  of  the  uncertainty  about  when  the 
determination  can  be  made  pursuant  to  (d) 
above,  it  is  difficult  to  determine  if  that 
control  strategy  could  provide  for  the 
attainment  of  the  PM-10  NAAQS  wridiin  three 
years  from  the  date  EPA  approves  this 
Committal  SIP.  Therefore,  I  reserve  the  right 
to  request  a  two-year  extension  of  the 
attainment  date  as  provided  in  Section  110{e] 
of  the  Clean  Air  Act,  if  and  when  the  State  of 
Iowa  submits  a  SIP  revision  for  any  of  these 
ureub  ui  iiic  tiidte. 

The  State  of  Iowa  also  commits  to  develop 
a  PM-10  emission  inventory  for  the  areas 
submitted  as  part  of  any  PM-10  SIP  pursuant 
to  items  (c),  (d),  and  (e]  above.  If  the  PM-10 
NAAQS  are  not  violated,  the  State  of  Iowa 
will  proceed  with  this  inventory  for  the  three 


Iowa  TSP 


Group  n  areas  in  accordance  with  the 
following  schedule: 

October  1,  lS88-^equest  q)ecial 
assistance  funds  bom  EPA  to  perform  the 
inventory. 

October  1, 1989— Initiate  inventory. 

August  1, 1990— Complete  inventory. 

October  31, 1990* — Submit  inventory  as 
part  of  a  determination  of  adequacy  that  the 
current  SIP  will  attain  and  maintain  the  PM- 
10  NAAQS. 

40  CFR  part  81,  subpart  C,  is  amended 
as  follows: 


PART  81-[  AMENDED] 


Subpart  C— Iowa 


1.  The  authority  section  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7B42. 

2.  Section  81.316,  Iowa,  is  amended  by 
revising  the  attainment  status 
designation  table  for  TSP  to  read  as 
follows: 


'Premming  that  sufficient  amijlenl  data 
acceptable  to  EPA  are  collected  by  July  31, 1990, 
and  available  by  September  30, 1990. 


Oesignatod  Area 

Does  not 

meet 

pnmary 

starxurds 

Does  not 

meet 
secondary 
stanoards 

Cannot  be 
cla8s«wd 

Better  tian 

natKjnal 

standards 

Central  portion  of  Waterloo _...„ , 

X 
X 
X 

Cedar  Falls  Towiship. _ 

East  Wctorloo  Township .. „.« «, „«,« «.........«^«.«..,»    ..    ,«,,,«                  ^ 

Remainder  of  Black  Hawk  County , 

X 

Mason  Ctty-A  portion  of  Carro  Gordo  County  contained  entirely  wiMn  sections  27,  S 
35  of  T97N  R20W  snd  sections  2,  3.  4.  and  5  of  T96N  R20W _ 

Mason  aty-two  separate  portions  of  Cerro  Gordo  County  contained  entirely  witfxr 
25  of  T97N  R21W;  sections  18, 19,  20,  21.  30,  31,  and  35  of  T97N  R20W;  snd  M 
9,  10, 1 1, 1i  15, 16,  and  17  of  T96N  R20W _      

18.  29. 32,  33,  34,  and 

X 

sections  13.  24.  and 
lotions  1.  2,  3.  4,  5,  8. 

X 

X 
X 

Fans  TowmahiD _ 

LakeTownsND 

Uncoln  Toiwisnip „ _ 

x 

Ramaindar  of  Oerro  GoRki  County 

An  area  around  dammMiit  Clinton „ 

X 
X 

Comanche  Townsfnp „_,„ ...-..«.....-..,_„« , „ 

^ 

Pemakidar  of  Ctaton  County. _ _ , 

)( 

Burhnyton  Towvnsfiip. ««««..««..,.„.....„..    «,„...„ „„ ^ 

X 

Remainder  of  Das  Moines  County.- _ i 

X 

Iowa  Cily  Toiwiship ] 

X 

Remainder  of  Jcnneon  County , 

X 

An  srea  m  and  near  Keokuk „        ^ „ j 

1  : 

'         X 

Jackson  TowniND... ,                                 ^ 

Jefferson  Tmnsn^) .»_- „.„,,,„.   ^, , 

Madteon  Township «« ^ 

Remsindar  of  Lee  County , 

X 

Cedar  RapMs-a  porlton  of  Linn  County  contained  entirely  within  T  82  N.,  R  7  W.;  an 
Bertram  Township „_ 

ldT83N.,  R7W 

X 

Cfcriton  Townsfvp  .......«..«.............,.„.„„„„..„.«,„ ,, 

College  Township _.. 

Fsfffax  Township. ............«....«.,.«.,..,.«.«.„.„...„„„,„„, „ 

Marion  Townsh^)..,..„...„......«„,..„„,„,.,„,„, „..„., „......«. 

Morvoe  Township . 

Putnam  Townsho _  ^ 

RemaMar  of  IJnn  County „...     _ ; 



" 

• 

- 
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Iowa  TSP— CotiStiued 


Deaignated  Area 

Does  not 

meet 

primanf 

standsnls 

Does  not 

meet 
secondsry 

Cynrtbe 

BeMerthan 
rwSonal 

The  central  portkxt  of  MarshaRlown _.     

X 

Remainder  of  Marshall  County _ 

"~"         "■"■■ 

The  central  and  southern  portuns  of  Muecatina.  _     „ 

"•"•■•■■■■ 

M    M    K    M 

Fojitland  Townshio 

SweeOand  Township _ 

Montpeller  Township ._    „ 

...„™.....„......._. 

Remainder  of  Muscatina  County 

An  area  of  central  Des  Moines  east  of  U.S.  Highway  65  4  69  (E.  14th  Street) 

:    K          M    M    K    M 

i 
1 

Portions  of  Polk  County  contained  entirely  within  T  78  N.  R  23  W.;  T  78  N.  R  24  W.;  T  78  N.  R  25  W.;  T  80 

R  24  W.;  T  79  N.  R  23  W.;  T  79  N.  R  24  W.;  and  T  79  R  25  W „._ „ 

Clay  Township „    , _ . 



— 

Douglas  Townshio 

Jefferson  Township _ 

........... 

Remainder  of  Polk  County 

)( 

The  western  portion  of  Council  Bluffs  and  Carter  Lake „_ 

X 

X 
X 

Lake  Township _ „ 

Lewis  Township „ 

Remainder  of  Pottawatomie  County „ „ ] 

K 

Portwns  of  Buftato.  Davenport,  Bettendorf  and  RiverdaJe„ ...     „        .„.] 

X 

Remainder  of  Scott  County „ 

j( 

Center  Township 

X 

Remainder  of  Waoello  County 

The  central  portion  Ft  Dodge _.         _ 

X 
X 

Otho  Township „     „ „ 

Remainder  of  WetMter  County _ 

The  central  and  aoulham  porttona  of  Sksux  aty 

X 
X 
X 

Liberty  Township 

"■■ 

Woodbury  Township 

. 

Remainder  of  Woodbury  County __ „ „ „ 

X 

Remainder  of  State _ „ 

K 

[FR  Doc.  89-18996  Filed  8-14-89;  8:45  am] 
BILUNQ  CODE  SSSO-SO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  59, 60,  and  65 
BIN  3067-AB32 

National  Flood  Insurance  Program 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  This  Hnal  rule  revises  the 
National  Flood  Insurance  Program 
(NFIP)  definitions  of  "substantial 
improvement",  "new  construction",  and 
"development";  revises  regulations 
dealing  with  variances,  enclosed  areas 
below  the  lowest  floor,  and  wind 
loading  values  in  coastal  high  hazard 
areas;  and  creates  definitions  for 
"alluvial  fan  flooding",  "apex"  (as  it 
pertains  to  alluvial  fans],  "historic 
structure",  and  "substantial  damage". 
The  final  rule  also  clarifies  NFIP 
regulations  pertaining  to  procedtu«s  for 
map  revisions  and  amendments  and 
establishes  standards  and  procedtu^s 
foi  the  types  of  supporting  data  needed 
when  map  changes  are  requested 
involving  Special  Flood  Hazard  Areas 


(SFHAs]  where  alluvial  fan  flooding 
occurs. 

EFFECTIVE  DATE:  October  1. 1989. 

FOR  FURTHER  INFORMATION  CONTACR 

Charles  M.  Plaxico,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  500  C.  Street  SW,. 
Washington,  DC  20472;  telephone 
number  (202]  646-3422. 

SUPPIXMENTARY  INFORMATION:  On 
March  7, 1989.  FEMA  published  for 
comment  in  the  Federal  Register  (54  FR 
9523)  a  proposed  rule  containing 
revisions  to  the  NFIP.  These  revisions 
were  the  result  of  a  continuing 
reappraisal  of  the  NFIP  from  tixe 
standpoint  of  achieving  greater 
administrative  and  fiscal  effectiveness 
and  encouraging  soimd  flood  plain 
management  so  that  reductions  in  the 
loss  of  life  and  property  and  in  disaster 
expenditiu^s  could  be  realized. 

In  response  to  the  proposed  rule,  38 
comments  were  received.  Of  these 
comments,  eight  dealt  with  flood  plain 
management  issues,  30  with  flood 
hazard  identification  issues. 

Flood  Plain  Management  Provisions 

The  revisions  to  NFIP  flood  plain 
management  criteria  are  intended  to 
clarify  or  further  explain  provisions  in 
those  criteria  or  to  liberalize  certain 
requirements.  Since  this  is  the  case, 
communities  participating  in  the  NFIP 


are  not  required  to  amend  their  flood 
plain  management  regtilations  to 
incorporate  the  revised  language. 
However,  in  commimities  where 
administration  of  provisions  in  the  past 
has  been  inconsistent  or  contrary  to  any 
of  the  revisions,  those  commtmities  are 
encouraged  to  amend  their  regulations 
accordiiigly. 

Of  the  eight  responses  received 
addressing  flood  plain  management 
issues,  foiu*  were  from  State 
governments,  three  from  national 
associations,  and  one  from  local 
government.  Most  of  the  comments  were 
in  support  of  the  intent  of  the  flood  plain 
management  rule  changes  and  agreed 
with  them  in  principle.  These 
respondents  did,  however,  offer 
recommendations  to  improve  or  further 
clarify  the  language  or  make  the 
proposed  requirements  more  restrictive. 
Two  of  the  respondents  were  in 
opposition  to  one  or  more  of  the 
proposed  changes. 

Analysis  of  the  comments  resulted  in 
minor  changes  to  some  provisions  and 
the  inclusion  of  additional  language  in 
one  definition  to  bring  about 
consistency  with  language  proposed  for 
another  provision. 

Within  the  eight  responses,  comments 
were  also  made  about  flood  plain 
management  provisions  not  specifically 
addressed  in  the  proposed  rule.  These 


\ 


I 
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comments  were  also  analyzed  and  are 
discussed  herein  under  the  heading  of 
"Miscellaneous  Comments  on 
Substantia  Improvement".  However,  no 
action  is  being  taken  on  these  comments 
in  the  final  rule  since  there  would  be  no 
opportunity  to  allow  for  public 
comment.  FEMA  will  consider  these 
comments  in  their  evaluation  of  issues 
for  inclusion  in  future  rule  making. 

Substantial  Improvement 

In  the  proposed  rule,  FEMA  included 
a  number  of  revisions  to  the  definition  of 
"substantial  improvement"  in  S  59.1 
which  are  intended  to  clarify  portions  of 
that  definition.  The  proposed  revisions 
addressed  the  following  three  areas  that 
have  been  identified  as  being  in  need  of 
clarification:  substantially  damaged 
structures,  historic  striictxves,  and  cost 
exemptions  for  correcting  health,  safety, 
and  sanitary  code  related  violations. 

The  creation  of  a  separate  definition 
for  substantial  damage  in  the  proposed 
rule  resulted  fi-om  problems 
communities  were  having  interpreting 
the  substantial  improvement  definition 
in  cases  where  a  building  was 
substantially  damaged  and  either  not 
fully  repaired,  or  repaired  using 
discounted  or  donated  materials  and 
labor.  The  new  definition  codifies 
FEMA's  policy  interpretation  that  a 
building  is  substantially  damaged,  and 
thus  a  substantial  improvement,  when  it 
sustains  damage  from  any  cause, 
whereby  the  cost  of  fully  restoring  the 
structure  to  its  pre-damaged  condition 
equals  or  exceeds  SO  percent  of  the 
market  value  of  the  structure  before 
damage  occurred,  regardless  of  the 
actual  repair  work  performed. 

Two  associations  and  two  States 
commented  in  support  of  the  substantial 
damage  definition.  However,  one  State 
suggested  that  the  definition  of 
substantial  improvement  be  modified  to 
read  "the  term  includes  structures  which 
have  incurred  substantial  damage,  as 
defined  herein,  regardless  of  the  value  of 
or  actual  costs  of  repair  work 
performed."  Placement  of  the  term 
substantial  damage  in  quotation  marks 
in  the  substantial  improvement 
definition  directly  references  the  term  as 
defined  in  S  59.1  of  the  regulations.  Thus 
there  is  no  need  to  use  the  term  defined 
herein  as  suggested. 

FEMA  does  not  agree  that  the 
suggested  additional  language  value  of 
or  *  *  *  costs  of  should  be  added  to  the 
substantial  improvement  definition, 
because  the  intent  of  the  requirement  is 
apparent  in  the  language  as  proposed. 

The  same  State  called  for  clarification 
in  the  case  of  improvements  made  to 
substantially  damaged  structures 
costing  less  than  50  percent.  The 


respondent  was  concerned  that  the 
regulations  do  not  explicitly  state  that 
such  improvements  must  meet  elevation 
and  other  NFIP  requirements.  FEMA 
notes  that  regardless  of  the  level  of 
repairs  made  to  the  structure  once  it  is 
substantially  damaged,  the  structure 
immediately  becomes  a  substantial 
improvement  and  must  comply  with  all 
of  the  applicable  flood  plain 
management  requirements  in  S  60.3. 
FEMA  believes  that  these  conditions  are 
clear  in  the  definitions  of  substantial 
improvement  and  substantial  damage 
and  the  references  to  substantial 
improvement  in  §  80.3  of  the  NFIP 
regulations. 

FEMA  points  out  that  the  enforcement 
of  the  substantial  improvement 
requirements  shoukl  occur  at  the  time 
the  initial  permit  for  repair  is  submitted, 
regardless  of  the  amount  of  repairs 
called  for  in  the  permit.  In  the  majority 
of  cases,  substantially  damaged 
structures  will  be  condemned  by  the 
local  building  code  department, 
necessitating  repairs  prior  to 
reoccupancy.  This  should  not  only 
prevent  unpermitted  improvements  from 
being  made  to  substantially  damaged 
structures,  but  also  should  ensure  that 
when  required  repairs  are  made 
(regardless  of  the  level),  that  the 
substantial  improvement  requirements 
in  S  60.3  are  enforced. 

One  State  questioned  the  rationale  for 
requiring  substantially  damaged 
structures,  for  which  less  than  50 
percent  repairs  are  made,  to  meet  the 
requirements  of  substantial 
improvement.  FEMA's  rationale  is  based 
on  post-flood  experience  gained  through 
FEMA  Regional  NFIP  and  Hazard 
Mitigation  activities.  Experience  has 
shown  that  substantially  damaged 
structures  initially  repaired  to  less  than 
50  percent,  are,  over  time,  fully  repaired 
and  many  times  even  improved  beyond 
the  value  of  the  structure  prior  to 
damage.  Minimal  or  partial  repairs  are 
often  made  initially  to  substantially 
damaged  structures  to  allow  for 
reoccupancy  as  required  by  safety  or 
building  codes,  or  because  of  the  limited 
monies  available  to  many  victims 
immediately  after  «  flood.  However,  in 
subsequent  years  as  monies  become 
available  or  as  other  conditions  permit, 
these  structures  arc  ultimately  fully 
repaired,  and  in  many  cases  further 
improved.  The  substantial  damage 
definition  was  thus  created  to  reduce 
the  amount  of  unprotected  investment  in 
flood  hazard  areas  due  to  these 
situations.  FEMA  points  out  that  in  some 
form,  the  Federal  Government  (the  NFIP, 
various  disaster  assistance  programs, 
etc.]  would  likely  be  obligated  to  pay  a 


significant  portion  of  tbe  future  damages 
to  these  unprotected  structures. 

The  proposed  rule  also  modified  the 
substantial  improvement  definition  to 
explicitly  state  that  the  costs  required  to 
remedy  code  deficiencies  are  deductible 
from  the  cost  of  the  improvement  for  the 
purpose  of  determining  substantial 
improvement  only  if  (1)  and  appropriate 
regulatory  ofiicial  such  as  a  building 
official,  code  enforcement  officer,  fire 
marshal,  or  health  officer  was  informed 
about  and  knew  the  extent  of  the  code 
related  deficiencies;  (2|  the  deficiencies 
were  in  existence  priot  to  the  repair  or 
improvement  and  not  triggered  solely  by 
the  fact  that  the  structare  is  being 
improved;  and  (3)  it  is  the  minimum 
necessary  to  bring  the  deficiencies  into 
conformance  with  code  requirements. 

One  State  wrote  in  support  of  the  new 
language  covering  deductions  for  code 
related  deficiencies,  but  also  expressed 
concern  that  the  cost  of  implementing 
flood  damage  reduction  (floodproofing 
or  retrofitting]  measiu^s  for  structures 
would  be  counted  toward  substantial 
improvement  and  that  this  is  contrary  to 
sound  flood  plain  management. 

However,  this  has  not  been  a  common 
problem.  Because  of  the  infrequent 
situations  where  the  additional  cost  of 
floodproofing  measures  has  triggered  the 
substantial  improvement  requirement, 
FEMA  does  not  believe  that  an 
additional  exclusionary  provision  for 
floodproofing  measures  in  the 
substantial  improvement  definition  is 
necessary  at  this  time. 

The  same  respondent  also  raised 
concern  that  local  officials  would  object 
to  the  added  responsibility  of 
documenting  all  substandard  conditions 
in  structures  prior  to  their  improvement 
and  that  this  is  not  an  everyday  practice 
of  building  officials.  FEMA  understands 
that  local  building  officials  do  not  make 
a  practice  of  surveying  structures  in 
order  to  document  all  Items  not 
compliant  with  the  local  building  code. 
FEMA  is  not  suggesting  that  local 
officials  assume  such  a  responsibility. 
The  burden  of  documenting  and  proving 
that  certain  improvements  are 
deductible  because  they  are  needed  to 
fix  substandard  conditions  rests  with 
the  permittee  (owner  or  contractor). 

Miscellaneous  Commoits  on  Substantial 
Improvement 

Comments  fi'om  two  associations  and 
one  State  supported  the  substantial 
improvement  nde  chaages,  but 
recommended  that  the  present  50 
percent  threshold  be  reduced  or  that  a 
fixed  monetary  sum  or  square  footage 
measurement  be  used  instead.  The  issue 
of  changing  the  substantial  improvemerl 
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threshold  was  not  addressed  in  the 
proposed  rule  and  therefore  no  action  is 
being  taken  on  it  in  the  final  rule  since 
there  would  be  no  opportimity  to  allow 
for  public  comment.  Also,  any  changes 
made  to  the  threshold,  either  by 
increasing  or  decreasing  the  percentage 
or  by  changing  to  a  fixed  monetary  or 
square  footage  criteria,  would  require 
flood  plain  management  ordinance 
revisions  for  the  nearly  18,000 
communities  participating  in  the  NFIP. 
FEMA  does  not  wish  to  require 
ordinance  revisions  at  this  time  due  to 
the  burden  it  would  place  on 
communities,  NFIP  State  Coordinating 
Offices,  and  FEMA  Regional  Offices. 

FEMA  notes  that  the  substantial 
improvement  threshold  of  50  percent 
was  initially  chosen  because  it  generally 
conformed  with  established  zoning 
standards  for  non-conforming  uses  and 
some  national  building  code 
requirements  that  also  use  a  50  percent 
threshold. 

In  its  ongoing  evaluation  of  the 
substantial  improvement  requirement, 
FEMA  has  concluded  that,  at  this  time, 
the  promotion  of  more  effective 
enforcement  of  the  present  requirement, 
through  technical  assistance,  guidance 
and  education,  is  a  more  practical  first 
approach  for  mitigating  flood  losses,  as 
opposed  to  making  the  requirement 
more  restrictive. 

Another  State  indicated  that  there  is 
an  inequity  in  the  relative  size  and  value 
of  improvements  that  can  be  made  to 
structures  of  different  size  and  value.  It 
was  stated  that  very  large  and  costly 
improvements  can  be  made  to  very  large 
and  costly  structures  without  triggering 
the  substantial  improvement 
requirement.  Whereas,  very  small 
improvements  can  often  trigger 
substantial  improvement  requirements 
on  low  valued  stnictiu-es.  To  remedy 
this  situation,  it  was  suggested  that  a 
square  footage  increase  instead  of  a 
monetary  percentage  be  used  as  a 
threshold. 

FEMA  notes  that  a  square  footage 
criteria  can  also  create  inequities.  For 
instance,  it  may  preclude  making 
additions  to  large  industrial  or 
commercial  structures.  In  addition,  the 
exclusive  use  of  a  square  footage 
criteria  would  not  address  those 
improvements  such  as  rehabilitations 
that  do  not  involve  an  increase  in  a 
structure's  surface  area. 

One  State  addressed  the  situation 
where  several  incremental 
improvements,  each  less  than  50 
percent,  are  made  to  a  structure,  such 
that  cumulatively,  over  time,  these 
improvements  exceed  50  percent.  It  was 
mentioned  that  these  incremental 
improvements  are  not  covered  by  the 


current  definition  of  substantial 
improvement  which  evaluates 
improvements  on  an  individual,  or 
improvement-by-improvement  basis. 

This  issue  was  not  addressed  in  the 
proposed  rule  and  therefore  is  not  being 
considered  in  the  final  rule.  FEMA  does 
note,  however,  that  one  difficulty  in 
implementing  a  national  standard  for 
tracking  permits  over  the  life  of  a 
structure  is  that  many  smaller  or  more 
rural  communities  do  not  have  the 
capability  and  expertise  to  inspect  and 
keep  accurate  records  of  cumulative 
improvements.  In  addition,  there  are  a 
number  of  administrative  problems  and 
equity  issues  in  requiring  such  an 
approach. 

Many  communities  across  the  country 
have  chosen  to  adopt  a  more  restrictive 
substantial  improvement  requirement 
that  requires  the  cumulative  tracking  of 
permits.  FEMA  encourages  the  adoption 
of  these  more  restrictive  standards  in  a 
community's  ordinance  and  recognizes 
the  precedence  that  these  standards 
have  over  the  minimum  NFIP 
requirements. 

One  State  recommended  that  FEMA 
define  the  term  market  value  in  the 
regulations  and  provide  guidance  and 
technical  assistance  documents  on  its 
use  in  determining  substantial 
improvement.  FEMA  recognizes  that 
there  is  some  confusion  about  what  the 
market  value  of  a  structure  is  and  how  it 
should  be  determined  for  the  purposes 
of  substantial  improvement.  FEMA  also 
recognizes  that  there  is  a  need  to 
provide  clarification  to  communities  on 
how  market  value  is  to  be  determined  in 
ways  acceptable  to  FEMA. 

However,  many  States  and 
communities  already  have  market  value 
defined  in  State  zoning  enabling 
legislation  or  property  taxation 
legislation.  FEMA  believes  that  it  is 
more  desirable  at  this  time  not  to 
impose  a  potentially  conflicting 
definition  on  states  or  communities,  but 
to  provide  them  with  the  flexibility  to 
use  their  own  definition.  Iiv  addition,  the 
issue  of  market  value  was  not  addressed 
in  the  proposed  rule.  It  would  not  be 
appropriate  to  establish  a  definition  of 
market  value  in  a  final  rule  without  first 
giving  the  public  a  chance  to  comment. 

Therfore,  FEMA  has  chosen  not  to 
define  market  value  in  the  regulations  at 
this  time.  It  should  be  noted  that  for  the 
purposes  of  determining  substantial 
improvement  for  the  NFIP,  the  market 
value  of  a  structure  includes  only  the 
value  of  the  structure  in  question — not 
the  land,  landscaping,  detached 
accessory  structures,  or  the  geographic 
location  of  the  structure.  In  determining 
substantial  improvement,  the  value  of 
the  land  must  always  be  subtracted. 


Various  appraisal  and  real  estate 
associations  have  different  versions  of 
the  definition  of  market  value.  However, 
these  definitions  do  not  vary  a  great 
deal  and  a  general  definition  of  market 
value  reads  as  follows:  The  most 
probable  price  for  which  the  appraised 
property  (in  this  case  just  the  structure 
in  question)  will  sell  in  a  conq>etitive 
market  under  all  conditions  requisite  to 
a  fair  sale,  with  the  buyer  and  seller 
each  acting  prudently,  knowledgeably, 
and  for  self-interest  and  assuming  that 
neither  is  under  duress. 

It  should  be  noted  that  FEMA  has 
distributed  a  document  entitied 
"Questions  &  Answers:  Substantial 
Improvement  &  Substantially  Damaged 
Structures  in  Post  Disaster  Situations". 
A  part  of  this  document  addresses  the 
use  of  market  value  and  provides 
acceptable  alternatives  to  estimate  it  In 
the  near  future  FEMA  will  publish  this 
document  in  final  form.  Also  in  the  near 
future,  FEMA  will  publish  a  substantial 
improvement  guidance  document  for 
local  permit  officials.  A  significant 
portion  of  that  document  will  discuss 
acceptable  ways  to  determine 
substantial  improvement,  including 
techniques  for  estimating,  and  sources 
for  obtaining  or  verifying,  both  market 
value  and  cost  of  improvements. 

Historic  Structures 

The  proposed  rule  included  a  separate 
definition  in  9  59.1  for  "historic 
structure"  which  is  consistent  with  the 
Department  of  the  Interior  (DOI) 
definition  of  "certified  historic 
structxu%".  In  addition,  language  was 
proposed  for  §  60.6(a)  to  clarify  that 
variances  granted  to  historic  stuctures 
(1 )  should  be  only  the  minimum 
deviation  from  NFIP  criteria  that  is 
necessary  to  assure  that  the  historic 
character  and  design  of  the  structure  is 
not  destroyed  (i.e.,  the  minimum 
necessary  to  afford  relief)  and  (2)  must 
not  preclude  the  continued  designation 
of  a  structure  as  a  historic  structure  as 
defined  by  the  NFIP. 

The  intent  of  the  proposed 
modification  was  to  clarify  the  current 
definition  of  substantial  improvement 
and  the  procedures  covering  variances 
as  they  relate  to  the  exclusions  of 
historic  structures.  Also,  through  the  use 
of  objective  identification  criteria  of  the 
DOI,  the  intent  was  to  help  reduce  the 
number  of  non-historic  structures  that 
were  mistakenly  exempted  from  NFIP 
requirements  due  to  confusion  about 
what  constituted  a  historic  structure. 
The  new  definition  should  help  promote 
more  effective  identification  and 
verification  of  historic  structures 
because  the  new  NFIP  criteria  are 
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consistent  with  DOI  criteria.  In  addition, 
conununities  will  now  be  able  to  fully 
utilize  existing  Federal  and  State  listings 
for  historic  structures.  Under  the  new 
definition,  another  benefit  will  be  that  if 
an  alteration  made  to  a  structure  results 
in  a  loss  of  DOI  status,  the  structure  will 
also  lose  its  NFIP  status  as  a  Historic 
Structure.  If  that  alteration  constitutes  a 
substantial  improvement  the  structure 
must  comply  with  NFIP  requirements  for 
new  construction. 

One  State  and  one  association 
suggested  that  the  rule  change  as 
proposed  would  create  a  conflict 
between  the  exclusion  of  historic 
structures  in  the  substantial 
improvement  definition  and  the 
treatment  of  historic  structures  in  the 
variance  provisions  (the  substantial 
improvement  definition  as  proposed  did 
not  provide  "minimum  necessary  to 
afford  relief  language  and  a  safeguard 
statement  to  ensure  that  alterations  to  a 
structure  do  not  preclude  its  continued 
designation  as  a  historic  structure).  It 
was  suggested  that  the  reference  to 
historic  structures  in  the  variance 
section  be  deleted  because  it  would 
always  be  superseded  by  the  language 
in  the  substantial  improvement 
definition. 

Some  communities  have  adopted 
ordinances  that  require  variances  for 
improvements  to  historic  structures  and 
do  not  exclude  such  improvements  from 
the  substantial  improvement  definition. 
These  communities  must  follow  the 
variance  criteria  which  contains  a 
clause  for  the  "minimum  necessary  to 
afford  relief.  FEMA  agrees  that  as 
proposed  there  is  potential  for  confusion 
between  the  variance  and  substantial 
improvement  procedures  because  the 
variance  criteria  is  somewhat  more 
restructive  on  the  treatment  of  historic 
structures.  Although  the  two  procedures 
differ  on  this  matter,  communities  have 
the  option  of  using  either  procedure. 

Rather  than  delete  the  requirements  in 
the  variance  section  as  suggested  by  one 
association,  FEMA  will  also  add  the 
safeguard  provision  proposed  for  the 
variance  provisions  to  the  substantial 
improvement  definition,  which  will  help 
ensure  that  structures  do  not  lose  their 
DOI  designation.  This  condition  is 
already  implicit  in  the  existing 
substantial  improvement  definition  and 
constitutes  a  clarification,  rather  than  an 
expansion  of  the  definition. 

FEMA  is  not  at  this  time  adding  a 
"minimum  necessary  to  afford  relief 
clause  to  the  substantial  improvement 
definition.  The  treatment  of  historic 
structures  in  the  variance  criteria  can  be 
amended  without  changing  ordinances 
to  address  the  "minimum  necessary  to 
afford  relief'  issue,  because  it  is  already 


in  the  variance  criteria.  However,  a 
similar  provision  can  not  be  added  to 
the  substantial  improvement  definition 
without  requiring  ordinance  revisions 
because  it  would  be  more  restrictive 
than  the  current  definition. 

One  association  expressed  concern 
that  the  inclusion  of  local  certified 
historic  structures  in  the  definition  could 
lead  to  abuse  of  the  substantial 
improvement  exclusionary  provisions 
for  historic  structures.  The  new  NFIP 
definition  of  "historic  structure' 
includes  structures  individually  listed  on 
a  local  inventory  of  historic  places  in 
communities  with  historic  preservation 
programs  that  have  been  certified  either 
by  an  approved  State  program  or 
directly  by  the  Secretary  of  the  Interior. 
FEMA  notes  that  many  of  these  locally 
certified  structures  are  already  on  the 
National  Register  aS  Historic  Places  and 
that  the  total  number  of  structures 
exempted  by  this  requirement  should 
increase  very  little.  In  fact,  as  previously 
mentioned,  ^e  more  objective 
identification  criteria  of  the  DOI  will 
help  reduce  the  number  of  non-historic 
structures  that  were  mistakenly 
excluded  fi-om  the  substantial 
improvement  requirement  in  the  past 
due  to  confusion.  As  already  noted, 
under  the  new  definition,  another 
benefit  will  be  that  if  an  alteration  made 
to  a  structure  results  in  a  loss  of  DOI 
status,  the  structure  will  also  lose  its 
NFIP  status  as  a  "Historic  Structure".  If 
that  alteration  constitutes  a  substantial 
improvement  the  structure  must  comply 
with  NFIP  requirements  for  new 
construction. 

Start  of  Constructien 

The  proposed  rule  modified  the 
definitions  of  "substantial 
improvement"  and  "start  of 
construction"  by  adding  the  terms 
"rehabiUtations"  and  "additions",  and 
removing  the  term  "reconstruction". 
FEMA  felt  that  the  terms 
"rehabilitation"  and  "addition"  better 
describe  the  types  of  improvements  that 
actually  occtu-  to  structures  and  are 
terms  more  commonly  used  in  the 
building  industry.  However,  one  State 
suggested  that  the  term  "reconstruction" 
not  be  deleted  because  it  more 
adequately  describes  those  cases  where 
an  entire  structure  is  demolished  and  a 
new  one  is  built  oa  the  old  foundation  or 
slab. 

FEMA  agrees  and  will  retain  the  term 
"reconstruction"  in  the  definitions  of 
"start  of  construction"  and  "substantial 
improvement"  while  leaving  the  terms 
"additions"  and  "rehabilitations"  as 
proposed. 


Development 


I 


In  the  definition  of  development,  the 
proposed  rule  added  "storage  of 
equipment  and  materials"  to  the 
examples  of  activities  subject  to 
community  permit  requirements.  The 
intent  of  the  modification  was  to  clarify 
the  existing  definition  so  that 
communities  would  understand  that 
continuous  storage  operations  such  as 
lumber  yards  and  automobile  junk  yards 
are  development  and  are  subject  to 
permit  requirements  and  the  "no  rise" 
noodway  (§  60.3(d)(3))  and  one- foot  rise 
flood  plain  (§  60.3[c)(10)]  encroachment 
provisions. 

One  State  favored  the  addition  of  the 
term  "storage  of  materials  and 
equipment"  to  the  definition,  but 
suggested  that  the  terms  "extraction"  or 
"deposition"  of  materials  also  be  added. 
The  terms  "mining",  "dredging"  and 
"filling"  in  the  present  definition  are 
generally  applicable  to  the  suggested 
terms  "extraction"  and  "deposition". 
Therefore,  FEMA  thinks  that  adding 
these  additional  terms  is  unnecessary. 
All  earth  moving  activities  that  alter  the 
landscape  have  always  been  included  in 
the  definition  of  development  and 
should  be  regulated  by  a  community. 

One  local  and  one  State  government 
opposed  the  additional  language, 
arguing  that  it  would  cause  confusion 
and  add  an  unnecessary  and  extra 
burden  on  local  permit  officials,  and  that 
they  would  have  to  regulate  even  the 
smallest  and  most  temporary  storage 
activities.  FEMA  makes  a  distinction 
between  the  very  temporary  storage  of 
materials  and  equipment  in  fiood  hazard 
areas  and  those  storage  activities 
associated  with  continuous  or  seasonal 
businesses,  construction  operations,  or 
other  commercial  and  industrial 
enterprises.  Transient  activities  such  as 
the  short  term  parking  of  heavy 
equipment  on  a  construction  site  in  a 
flood  hazard  area  or  the  brief  roadside 
storage  of  sand  and  salt  piles  in 
anticipation  of  impending  winter  storms 
would  constitute  temporary  storage. 
FEMA  does  not  consider  these  to  be 
examples  of  "development",  but 
temporary  activities  that  a  community 
should  be  aware  of,  bet  not  necessarily 
subject  to  flood  plain  permit 
requirements.  The  permanent  or 
seasonal  operation  of  storage  yards  for 
pieces  of  disabled  or  unemployed  heavy 
equipment  or  the  continuous  but 
fluctuating  storage  of  thousands  of 
board  feet  of  lumber  associated  with 
logging  or  saw  mill  operations  are 
examples  of  "development".  Such 
storage  is  subject  to  local  permit 
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requirements  including  the  regulations 
under  S  eo.3(c](10)  and  (d)(3). 

It  is  a  community's  responsibility  to 
make  a  prudent  and  reasonable 
distinction  between  types  of  storage 
activities.  This  distinction  should  be 
based  on  considerations  such  as  the 
length  of  storage  time,  nature  of  the 
materials  or  equipment,  physical 
characteristics  of  the  fiood  plain,  and 
characteristics  of  the  flood  flows.  As  a 
guide,  the  smaller  the  flood  hazard  area 
and  longer  the  storage  time,  the  more 
concerned  a  community  should  become 
with  the  placement  of  materials  and 
equipment  and  the  impact  it  would  have 
on  storage  and  conveyance  of  flood 
waters. 

FEMA  believes  that  most  communities 
have  always  required  permits  for  the 
storage  of  equipment  and  materials.  The 
addition  of  the  term  "storage  of 
equipment  and  materials"  is  simply  a 
clarification,  not  an  expansion,  of  the 
"development"  definition  and  should  not 
significantly  affect  the  permit 
requirements  of  a  community.  The 
essential  point  is  that  equipment  or 
material  permanently  or  seasonally 
stored  on  a  site  (regardless  of  whether 
the  total  volume  of  the  storage 
seasonally  fluctuates)  represent  an 
encroachment  which  may  increase  flood 
levels  during  the  base  flood. 

One  State  specifically  objected  to  the 
inclusion  of  the  term  "storage  of 
equipment  and  materials",  arguing  that 
the  development  definition  has  always 
been  interpreted  to  pertain  exclusively 
to  construction  activities.  It  was  stated 
that  some  communities  have  enacted 
single  purpose  flood  plain  management 
ordinances  or  base  their  ordinances  on 
building  codes  and  thus  can  only 
regulate  the  construction  of  buildings. 
FEMA  emphasizes  that  communities 
must  have  provisions  in  their 
ordinances,  regardless  of  whether  they 
are  single  purpose  or  based  on  building 
codes,  to  regulate  land  use  through  the 
permitting  of  those  development 
activities  which  do  not  entail  the 
construction  of  buildings.  Ordinances 
which  do  not  have  such  provisions  are 
deficient  and  will  not  allow  a 
community  to  properly  enforce  the 
minimum  requirements  of  the  NFIP. 
Many  activities  besides  the  construction 
of  buildings,  including  the  "storage  of 
equipment  and  materials",  can  cause 
increases  in  floodflows  and  exacerbate 
a  community's  flood  problems,  and  must 
be  regulated. 

FEMA  will  finalize  the  definition  as 
proposed  and  believes  that  most 
communities  will  continue  to  be  able  to 
make  responsible  determinations  about 
the  storage  of  materials  and  equipment 
without  urmecessarily  burdening  their 


permit  procedures.  However,  at  the 
suggestion  of  one  association  to  provide 
further  guidance  to  ensure  that  the 
added  language  does  not  cause 
confusion,  FQ^  will  distribute  policy 
guidance  to  its  Regional  Offices. 

New  Construction 

In  the  proposed  rule,  the  definition  of 
"new  construction"  in  {  59.1  was 
modified  to  affirm  FEMA's 
interpretation  that  the  term  also 
includes  any  subsequent  improvements 
to  a  structure  that  already  meets  the 
definition  of  "new  construction".  In 
explaining  this  modification  in  the 
supplementary  information  of  the 
proposed  rule,  FEMA  stated  Uiat  the 
"substantial  improvement"  definition 
appUes  to  existing  struct\u%s,  and  that 
once  a  structure  meets  the  definition  of 
"new  construction",  any  further 
improvements  to  that  structure  must 
meet  "new  construction"  requirements. 
While  this  is  true,  FEMA  would  like  to 
clarify,  based  on  comments  received 
from  one  State  and  one  association,  that 
substemtial  improvement  applies  to  two 
different  types  of  structures:  (1)  All 
existing  structures;  i.e.,  structures  built 
prior  to  the  adoption  of  a  Flood 
Insurance  Rate  Map  (FIRM)  by  a 
conununity  and  (2)  "New  Construction" 
(Post-FIRM  structures)  in  communities 
that  have  undergone  map  revisions 
resulting  in  areas  with  more  restrictive 
zone  designations  (e.g.,  A-Zone  to  V- 
Zone)  of  increased  Base  Flood 
Elevations.  Substantially  improved  post- 
FIRM  structures  located  in  areas 
affected  by  map  revisions  must  be 
brought  into  compliance  with 
regulations  apphcable  for  the  revised 
zone  designations  and  BFEs  which 
became  effective  after  the  structure  was 
built. 

Over  time,  this  distinction  will 
become  more  important,  as  more  FIRMs 
are  revised  and  more  post-FIBM 
structures  become  subject  to  substantial 
improvement  requirements.  Hierefore, 
F^iA  caimot  change  the  definition  to 
strictly  apply  to  existing  structures  as 
suggested  by  one  State  and  one 
association. 

^closures  Below  the  Lowest  Floor 

Paragraph  (c)(5)  of  9  60.3  was  revised 
in  the  proposed  rule  to  make  it  clear  that 
the  openings  requirement  in  that 
paragraph  applies  only  to  enclosures 
that  are  usable  solely  for  vehicle 
parking,  building  access  or  storage.  The 
intent  of  this  change  was  strictly  for 
convenience  purposes  and  eliminates 
the  need  to  refer  back  to  the  definition 
of  "lowest  floor".  One  association 
expressed  concern  that  this  clause 
would  not  include  structures  that  have 


unusable  enclosures  such  as  crawd 
spaces  below  the  lowest  floor,  and  that 
this  may  result  in  a  failure  to  apply  the 
openings  requirement  to  these  crawl 
spaces. 

It  has  always  been  FEMA's 
interpretation  that  the  inclusion  of 
unusable  enclosed  areas  below  the 
lowest  floor  such  as  crawl  spaces  is 
implicit  in  the  defintion  of  "lowest 
floor".  The  lowest  floor  definition 
contains  a  clause  which  limits  use  for 
enclosures.  Not  using  a  space  meets  this 
limitation  on  use.  In  addition,  although 
the  definition  does  not  explicitly 
reference  unusable  areas,  few  problems 
to  date  have  arisen  from 
misinterpretation.  FEMA  notes  that 
many  crawl  spaces  are  in  fact  used  to 
access  utilities  or  for  limited  storage. 
FEMA  does  not  envision  a  problem 
because  of  this  clarification  and  does 
not  beUeve  that  it  is  necessary  to  modify 
the  rule  as  proposed. 

Flood  Hazard  Identification  ProvisioDS 

Of  the  30  responses  received 
addressing  flood  hazard  identification 
issues,  IB  were  from  local  governments, 
six  from  national  or  state  associations, 
three  from  regional  agencies,  two  from 
state  governments,  and  one  bom  a 
private  firm.  The  majority  of  the 
comments  received  were  directed  to  that 
portion  of  the  proposed  rule  dealing 
with  the  use  of  alternative  hydrologic 
and  hydraulic  computer  models  in  the 
submission  of  map  revision  requests.  It 
was  the  consensus  of  these  respondents 
that  portions  of  the  proposed  rule  were 
too  restrictive  and  they  suggested  that  it 
be  expanded.  The  final  rule  contains 
language  which  amends  a  portion  of  the 
proposed  rule  to  reflect  these  comments. 
The  remainder  of  the  comments 
received  were  on  that  portion  of  the 
proposed  rule  involving  alluvial  fans. 
Several  varied  concerns  were  discussed. 
As  a  result  of  some  of  these  concerns, 
muior  changes  were  made  to  the 
proposed  provisions  covering  alluvial 
fans. 

Use  of  Alternative  Hydrologic  or 
HydrauUc  Conqiuter  Programs 

When  a  map  revision  requestor  is 
seeking  to  revise  effective  base  flood 
elevations  the  existing  NFIP  regulations 
require  the  requestor  to  the  same 
computer  model  that  was  used  to 
develop  the  effective  base  flood 
elevations  unless  it  can  be  demonstrated 
that  the  original  computer  model  is 
unavailable  or  its  use  is  inappropriate. 
In  order  for  an  alternative  computer 
model  to  be  accepted  by  FEMA  the 
program  must  be  accepted  for  general 
use  by  a  governmental  agency  or 
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notable  scientific  body,  nnitt  be  well- 
docomented  Inclnding  a  user's  and 
programnMr's  aanual  and  nmst  be 
available  to  tfae  general  user. 

The  proposed  rule  expanded  this 
portion  of  the  NFfP  regulations  by 
providkig  clarification  of  the  criteria  for 
acceptable  computer  programs 
submitted  to  FE3t4A  as  supporting  data 
for  a  request  to  revise  base  flood 
elevation  determinations.  Specifically, 
the  proposed  rule  included  an 
explanation  of  "governmental  agency", 
"notable  scientific  body"  and  the 
requirement  that  the  alternative 
computer  program  be  available  to  the 
general  user. 

"Governmental  agency"  was  defined 
by  the  proposed  rule  as  being  an  agency 
of  the  Federal  government  that  was 
responsible  for  water  resource  activities. 
"Notable  scientific  body"  was  limited  by 
definition  to  the  National  Academy  of 
Sciences  or  comparable  organizations 
and  specifically  excluded  individual 
universities  and  colleges.  The 
requirement  that  the  alternative 
computer  program  be  available  to  the 
general  user  was  interpreted  to  mean 
that  the  program  source  code  will  be 
sent  to  FEMA  free  of  charge  with  fully 
documented  permission  from  the  owner 
that  F^IA  may  release  this  information 
and  the  user's  manual  to  whomever 
requests  it. 

The  dhanges  in  the  regulations 
advanced  by  the  proposed  rule  were 
thought  to  be  necessary  to:  Eliminate 
confusion  regarding  the  tenns  used; 
ensure  adherence  to  tfae  same 
engineering  standards  applied  in  the 
preparation  of  the  original  map  and  PIS 
report:  assure  that  information  based  on 
alternative  computer  models  is 
scientifically  ami  technically  correct 
and;  guarantee  the  availability  of  the 
data  and  methodology  documentation  to 
ensure  that  the  ri^t  of  the  community 
and  other  property  owners  to  review 
and  appeal  the  new  analysis,  or  to 
submit  subsequent  map  revision 
requests  based  on  the  new  analysis,  is 
not  infringed  upon. 

The  bulk  of  ue  comments  received 
were  directed  to  that  portion  of  the 
proposed  rule  dealing  with  the  use  of 
alternative  hydrologic  and  hydraulic 
computer  models  in  the  submission  of 
map  revision  requests  (19  of  the  30 
correspondents  commented  in  this 
regard).  Three  of  the  respondents  were 
National  or  State  associations,  two  were 
state  agencies,  three  were  re^onal 
agencies  and  eleven  were  local 
government  agencies. 

It  was  the  consensus  of  IB  of  these 
respondents  that  the  proposed  definition 
of  "government  agency"  was  too 
restrictive  and  they  suggested  dtat  it  be 


expanded  to  include  the  NFIFs  state 
coordinating  agencies  and  other 
organizations  enga^  exclusively  or 
predominantly  in  flood  and  stormwater 
management  activities.  They 
commented  that  Federal  agency 
methodologies  are  notably  deficient  in 
their  treatment  of  certain  flow 
conditions  and/or  types  of  localized 
storms  and  rainfall  patterns  and  that 
locally  available  programs  can  provide 
superior  solutions  to  these  problems. 
They  also  contended  that  standards  and 
methods  developed  by  local  agencies 
with  operating  responsibilities  are  far 
more  likely  to  be  locally  correct  in 
application.  Further,  they  posited  that 
securing  a  Federal  agency's 
endorsement  of  a  non-Federal  agency 
activity  is  not  reasonable  because  of  the 
Federal  agency's  bias  in  the 
performance  of  flood-related  analyses 
and  assessments.  They  expressed  the 
opinion  that,  "*  *  *  the  NFIP  is  a 
community  program  and  that  study 
methodology  for  flood  risk  analyses 
must  be  characteristic  to  the  affected 
community  and  not  limited  to  Federal 
ideology  and  scope."  They  also  voiced 
concern  that  one  major  Federal  agency 
has  recendy  stopped  supporting  its 
computer  programs  and  given  the 
current  funding  situation  other  Federal 
agencies  are  likely  to  follow  suit. 
Finally,  they  noted  ftat  there  is  no 
regulatory  substitute  for  the  judgment  of 
an  experienced  and  knowledgeable 
engineer  familiar  with  local  conditions 
and  methodologies. 

Only  one  respondent  stated  that  the 
restriction  described  in  the  proposed 
rule  would  result  in  a  uniform  approach 
to  problem-solving  which  is  clearly  a 
bonus  to  the  local  oommunities. 

Four  of  the  respondents  stated  the 
opinion  that  the  requirement  for 
computer  programs  to  be  in  the  public 
domain  would  eliminate  the  incentive 
for  computer  program  development  and 
would  stifle  a  souroe  of  innovation  that 
is  many  times  larger  than  that  available 
within  the  Federal  agencies.  They 
pointed  out  that  NHP  studies,  restudies 
and  map  revisions  represent  'he 
potential  market  for  many  Ph.D.  theses 
aimed  at  improving  the  science  of 
hydrology  through  the  development  of 
new  computer  programs  and  expressed 
concern  that  individuals  producing  such 
theses  could  not  hope  for  an  economic 
return  on  their  research  if  the  research 
results  were  to  be  made  available  to  the 
public  at  virtxially  no  cost  One 
commentator  also  noted  that 
"approved"  Federtd  computer  programs 
are  remarkably  antiquated,  many  still 
retaining  their  "batch  process" 
orientation  from  their  original  20-year 
old  formats. 


Three  respondents  favored  tfae 
requirement  that  computer  programs  be 
in  the  public  domain.  One  of  these 
stated  that  it  supported  the  clarification 
of  the  phrase  "available  to  the  general 
user,"  a  second  remarked  that  it  has  no 
problem  with  the  requirement  that  the 
alternative  methodology  be  available  to 
the  general  user,  while  the  third 
endorsed  the  concept  because  it  would 
result  in  a  uniform  appivach  to  problem- 
solving,  which  is  clearly  a  bonus  to  local 
communities. 

The  18  respondents  that  took 
exception  with  the  requirement  of  the 
proposed  rule,  that  an  alternative 
computer  program  be  approved  by  an 
agency  of  the  Federal  government 
before  being  accepted  for  use  in 
processing  a  map  revision  request, 
raised  several  concerns  that  have  merit. 

It  was  not  the  intent  of  the  proposed 
rule  to  require  Federal  methods  to  be 
used  for  local  flood  control  design  or 
local  regulatory  programs,  nor  was  it  the 
intent  to  require  local  agencies  to  adopt 
methodologies  that  wene  nonresponsive 
to  unique  and  localized  phenomena. 
Rather  the  language  of  the  proposed  rule 
was  developed  to  assure  that  there  was 
adherence  to  the  same  engineering 
standards  applied  in  the  preparation  of 
the  original  map  and  FIB  report  and  that 
when  requesting  changes  to  NFIP  maps 
and  FIB  reports,  adequate  supporting 
data  and  documentation  be  submitted  to 
allow  FEMA  to  review  end  evaluate  the 
requests  and  to  carry  out  its 
responsibility  to  ensure  that  the 
information  to  be  presented  is 
scientifically  and  technically  correct. 
Also,  an  underlying  intent  in  attempting 
to  clarify  guidance  as  to  whidi  computer 
programs  would  be  acoeptable  is  to 
ensure  consistency  between  the  original 
analysis  and  the  analysis  performed  for 
the  map  revision  request  so  as  to 
prevent  the  introduction  of 
discrepancies  that  may  be  attributable 
solely  to  model  differences.  FEMA  was 
also  concerned  with  the  proliferation  of 
computer  programs  and  the  role  of  the 
Agency  in  reviewing,  testing,  and 
verifying  such  programs  when  they  were 
submitted  as  the  basis  for  Qood 
insurance  map  revisions. 

Locally  adopted  and  sponsored 
methodologies  that  are  alternatives  to 
federally  endorsed  and  sponsored 
methodologies  may  have  been  used  in 
preparing  die  original  map  and  FIB 
reports.  Therefore,  the  Agency  has  no 
objection  to  the  use  of  these  same 
alternative  methodologies  when 
revisions  to  the  original  map  and  FIS 
reports  are  requested.  However,  when 
such  methodologies,  or  newly  developed 
methodologies  have  been  incorporated 
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into  a  computer  program,  FEMA  needs 
to  assure  that  the  program  has  been 
adequately  reviewed  and  tested  and 
that  it  is  available  for  further  review  and 
testing  by  those  parties  who  have  a  right 
to  appeal  flood  map  changes  based  upon 
its  use. 

The  final  rule  contains  language 
which  amends  the  pertinent  portion  of 
the  proposed  rule  to  reflect  this  view 
and  to  specify  when  a  computer 
program  that  has  not  been  previously 
accepted  by  an  agency  of  the  Federal 
government  may  be  used  to  request  a 
map  revision.  In  general,  the  final  rule 
provides  for  the  use  of  computer 
programs  which  have  been  reviewed, 
tested,  and  accepted  by  Federal,  state  or 
local  government  agencies  with 
responsibiUty  for  flood  control  or  flood 
plain  land  use  regulation. 

FEMA  believes  it  has  a  strong 
obligation  and  a  public  trust  to  assure 
that  the  data  and  methodology 
documentation  is  available  to 
communities  and  property  owners  likely 
to  be  impacted  by  the  map  revision  and 
that  the  right  of  the  community  and 
property  owners  to  review  and  appeal 
the  new  analysis  is  not  infringed  upon. 
Also,  a  similar  guarantee  of  access  to 
the  data  and  methodology  to  impacted 
property  owners  is  necessary  to  assure 
that  the  updating  of  base  flood 
elevations  and  maps  will  occur  in  a 
consistent  and  efficient  manner  as 
hydrologic  or  hydraulic  conditions 
change  in  the  future. 

The  proposed  rule  contained  language 
that  may  have  caused  the  respondents 
to  have  misconceptions  as  to  who  would 
be  provided  copies  of  the  methodology 
documentation  (e.g,  computer  program 
source  codes)  and  data.  The  final  rule 
has  been  reworded  to  make  it  clear  that 
only  those  present  and  future  parties 
impacted  by  flood  insurance  mapping 
developed  or  amended  through  the  use 
of  the  computer  program  will  be  entitled 
to  this  consideration. 

Mapping  and  Revision  of  Areas  Subject 
to  AUu^dal  Fan  Flooding 

The  revisions  to  SS  59.1  and  65.13, 
setting  forth  FEMA's  policy  for  issuing 
map  revisions  for  SFHAs  on  alluvial 
fans,  are  necessary  because  of  the  high- 
hazard  environment  on  active  alluvial 
fans,  the  current  level  of  interest  in  their 
development,  and  an  increasing  demand 
for  map  changes  for  areas  on  alluvial 
fans. 

Alluvial  fans  are  geomorphic  features 
characterized  by  cone-  or  fan-shaped 
deposits  of  boulders,  gravel,  sand,  and 
fine  sediments  that  have  been  eroded 
from  mountain  slopes,  transported  by 
floodwater  draining  upstream 
watersheds,  and  then  deposited  on  the 


adjacent  valley  floor.  Active  alluvial 
fans  are  areas  of  extreme  hazard  subject 
to  flash  floods  and  high-velocity  flows. 
Unlike  riverine  flooding,  whidi  is 
associated  with  permcment  channels 
and  identifiable  floodplains,  or  shallow 
flooding  characterized  by  slow-moving 
sheetflows,  flooding  that  occurs  on 
active  alluvial  fans  is  characterized  by 
fast-moving  debris  and  sediment-laden 
shallow  flows.  The  paths  followed  by 
these  flows  are  prone  to  lateral 
migration  and  sudden  relocation  to  other 
portions  of  the  fan.  In  addition,  these 
fast-moving  flows  present  hazards 
associated  with  erosion,  debris  flow, 
and  sediment  transport. 

Alluvial  fans  occur  in  a  variety  of 
environments,  particularly  in  arid,  semi- 
arid,  or  seasonally  dry  regions,  where 
the  sediment  supply  is  large  enough  that 
deposition  can  occur.  Such  locations  are 
particularly  common  along  faulted  or 
tectonic  mountain  fit}nts  in  California, 
Colorado,  Nevada,  Utah,  Oregon.  Texas, 
Arizona,  Idaho,  New  Mexico,  Wyoming, 
Montana,  and  Washington;  however, 
alluvial  fans  are  also  found  in  Alaska, 
West  Virginia,  Kentucky,  and 
Tennessee.  Some  of  the  fastest- 
developing  areas  of  the  United  States 
are  in  die  arid  and  semi-arid 
southwestern  regions,  where  alluvial 
fans  occupy  a  large  portion  of  the  land 
area. 

For  flood  insurance  purposes,  FEMA 
has  chosen  the  100-year  flood  as  the 
base  flood  for  the  determination  and 
mitigation  of  flood  hazards  and  for 
setting  insurance  rates.  However,  the 
technology  of  mathematically  modeling 
the  hydrodynamics  of  water  and  debris 
flows  on  alluvial  fans  is  still  in  the  early 
development  stage.  Therefore,  the 
estimation  of  the  values  of  the  various 
hazard  parameters  associated  with  the 
base  flood  is  highly  uncertain  for 
alluvial  fans. 

Further  research  is  needed  to  provide 
better  understanding  of  the  factors  that 
affect  alluvial  fan  flooding,  including: 
the  hydrology  of  the  watersheds  above 
and  below  the  apex;  the  effects  of 
alluvial  fan  geometric  characteristics, 
sediment  source,  and  quantity;  the  effect 
of  sediment  on  channel  avulsion;  the 
stability  of  flood  chaimels  on  alluvial 
fans;  the  location  and  extent  of  the 
distinct  hydraulic  zones  on  the  fan;  the 
determination  of  tfae  stability  of  existing 
man-made  structures  during  major  flood 
events;  and  the  effects  of  those 
structures  on  the  natural  alluvial  fan 
boundaries. 

In  addition,  the  state  of  the  art  for  the 
design  and  construction  of  other  than 
major  sti^ctural  projects  (i.e.,  whole  fan 
protection  projects]  is  not  well 
developed.  The  efficacy  of  more 


localized  projects  in  providing 
protection  bom  fan  jiazards  is  not  well- 
known  or  readily  assessable.  Further 
research  is  also  needed  to  investigate 
construction  techniques  and  to  assess 
design  parameters  for  the  construction 
of  flood  mitigation  structures  on  fans. 
Unfortunately,  the  needed  research  will 
take  time  to  complete. 

Given  the  present  interest  in 
development  on  alluvial  fans,  the  high- 
hazard  environment  that  is  present  on 
active  alluvial  fans,  and  the  increasing 
demand  for  Flood  Insurance  Rate  Map 
(FIRM)  changes  for  such  areas,  FEMA 
has  identified  the  need  to  develop  a 
policy  for  issuing  map  revisions  for 
SFHAs  in  such  areas.  FEMA  believes 
that  it  is  prudent  to  take  a  conservative 
stance  concerning  the  removal  of  the 
SFHA  designation,  and  its  associated 
lender  notification  and  mandatory 
insurance  purchase  requirements,  bom 
active  alluvial  fans.  FEMA  will, 
therefore,  consider  as  a  basis  for  map 
revisions  involving  active  alluvial  fans 
only  major  structural  flood  mitigation 
measures  that  are  supported  by 
appropriate  engineering  analyses. 

Such  measures  should  be  designed  to 
mitigate  all  hazards  associated  with 
active  alluvial  fan  flooding,  which 
include  inundation,  erosion,  scour 
around  structures,  and  debris  and   . 
sediment  flow  and  accumulation,  in 
addition  to  aggradation  and  degradation 
of  the  conveyance  systems.  In  addition, 
the  short-  and  long-range  effects  of  such 
measures  on  adjacent  properties  must 
be  considered.  Major  mitigation 
structures  may  include,  but  are  not 
restricted  to,  diversion  dikes,  flood 
walls,  detention  basins,  and  diversion 
channels  with  inlet  and  outiet  systems. 

Several  communities  employ  special 
construction  standards  and  zoning 
regulations  for  flood  mitigation  in 
developments  on  alluvial  fans.  While 
such  approaches  are  encouraged,  their 
efficacy  in  the  control  of  floodwaters  on 
alluvial  fans  is  uncertaiiL  Therefore, 
FEMA  will  not  generally  recognize  such 
approaches  by  themselves  as  an 
adequate  basis  for  map  revision. 

Because  of  the  complexities 
associated  with  the  many  variables 
affecting  flooding  on  alluvial  fans  and 
the  lack  of  information  with  which  to 
quantify  the  major  fan  hazards  and 
provide  the  appropriate  construction 
techniques  for  structures  on  alluvial 
fans,  the  creation  of  an  overall 
development  master  plan  of  flood 
control,  drainage  maintenance,  and 
floodplain  management  is  encouraged 
by  FEMA.  Such  plans  allow  for  strategic 
management  of  alluvial  fans  at  the  early 
stage  of  development.  At  this  stage,  the 
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community  is  affbRled  •  mnlwr  of 
altoBHtivn  for  riiwiir.nting  ■pedfic 
portiani  of  ttw  Cui  lo  both  «tnictunl  and 
nonstTudural  menorM  Ibat  wUl 
addiws  Ae  waiqm  hanrd*  ■8M>ciated 
with  aDoviy  fon  floodiiig. 

Eleven  of  the  rafpooMt  OB  the 
prapoMd  rale  ooBBientBd  on  the  part 
involving  alluvial  fane.  Tlwse 
respondents  included  seven  local 
govecamenti.  one  private  engineering 
firm,  two  asaodations,  and  ^  National 
Wildlife  FederatioB  (also  writing  on 
behalf  of  the  Coaat  Allianoe  and  the 
Natural  Resources  Defense  Council). 

The  primary  issue  addrMsed  by 
several  respcKidents  was  that  not  ail 
alluvial  fens  or  sfanilar  landfonns  (or 
parts  thereof)  are  subject  to  the  types  of 
flood  hazards  assumed  by  the  proposed 
rule.  They  expressed  a  conoem  that  if  an 
area  of  special  flood  haiard  is  on  an 
alluvial  fan  that  is  no  longer  active  (Le^ 
not  subject  to  aggradation  by  sedimmt 
or  shifting  flow  paths),  it  could  be 
removed  from  the  FIRM  only  as  a  result 
of  structural  flood  mitigation  measures, 
even  though  data  may  exist  that 
demonstrate  that  the  area  is  not  subject 
to  the  flood  hazards  '"vn^  by  the 
proposed  rule.  To  remedy  this  apparent 
shortcoming  the  respondents  suggested 
that  the  proposed  d^nition  of  alluvial 
fan  be  revised  by  including  a  description 
of  landfonns  that  are  similar  to  aUuvial 
fans  but  not  subject  to  the  same  type  of 
flood  hazards  and  a  description  of  the 
processes  of  alluvial  fan  fonnation  that 
result  in  parts  of  the  aUovial  fan  being 
isolated  from  those  flood  hazards. 

In  reviewing  these  responses.  FEMA 
recognized  ttiat  the  language  in  the 
proposed  rule  identified  a  particular 
landform  (i.e^  aDuvial  fan)  and  not  a 
particular  type  of  flood  hazard.  The 
purpose  of  the  proposed  rule  was  to 
establish  the  design  criteria  and  data 
submittal  requiranents  for  crediting,  on 
a  FIRM,  a  structural  flood-control 
measure  with  protecting  an  area 
identified  as  lieing  subject  to  alluvial  fan 
flooding— not  an  area  simply  identified 
as  being  on  an  alluvial  fan.  Therefore, 
rather  than  defining  an  active  aDuvial 
fan.  the  final  role  defines  tfie  tjrpe  of 
flooding  (i.e.,  alluvial  fen  flooding)  to 
which  it  applies.  Note  diat  the  final  rule 
does  not  prechide  HRM  revisions  based 
on  improved  hydrologic,  hydraulic,  or 
topographic  data  or  on  technical  data 
identif]^  errors  in  the  original  flood 
analysis.  Data  requirements  end 
submission  procedures  for  those  types 
of  requests  kk  described  in  f  9SS. 

One  respondent  expressed  e  concern 
that  the  proposed  definition  of  apex  may 
not  be  ade<^te  when  appSed  to  tiie 
analysis  required  in  the  proposed  nie 
(in  1 85.13(c)(1)).  In  particular,  he 


pointed  out  that,  on  some  aUovtal  fens, 
entrenched  bhannels  exist  that  convey 
floodwaters  from  die  mountain  front  to 
some  point  ferther  down  the  aUuvial  fan. 

In  ench  cases,  the  epex  is  not  the  point 
of  hi^est  elevation  on  the  alluvial  fan, 
but  rather  is  the  point  at  which  ^e 
entrenched  channel  tenninates  and 
flood  flows  emerge  ento  the 
unentrenched  fan  surface.  Because 
"apex"  was  referred  to  in  the  proposed 
rule  at  the  point  at  which  certain 
analyses  are  to  app]^,  the  definition  has 
been  replaced  with  one  that  lends  itself 
to  flood  hazard  ana^es.  On  "younger" 
alluvial  fens,  whose  drainage  basins 
offer  an  abundant  sediment  source,  the 
apex  is  typically  at  the  mountain  front. 
On  "older"  aUuvial  fans,  an  entrenched 
channel  may  exist  that  isolates  the 
upper  portions  of  the  fan  from  all  but  the 
rarest  of  flood  events,  thus  rendering 
those  portions  "inactive."  The  apex  on 
the  "older"  aUuvial  fans  is  typicaUy  at 
the  downstream  end  of  the  entrenched 
channel. 

On  some  aUuvial  fans,  entrenchment 
may  not  have  evolved  to  such  an  extent 
that  the  entrenched  channel  has  the 
capacity  to  convey  aU  flood  flows 
relevant  to  flood  insurance  applications. 
In  that  case,  a  point  analogous  to  an 
apex  may  exist  at  the  downstream  end 
of  the  entrenched  channel  (applicable 
for  flood  flows  whose  magnitiides  are 
less  than  the  channel  capacity)  along 
with  the  apex  at  iha  mountain  bont 
(applicable  for  flood  flows  whose 
magnitudes  are  greater  than  the  channel 
capacity). 

Five  respondents  expressed  concern 
that  9  B5.13(b)  of  the  proposed  rule 
excluded  areas  subject  to  aUuvial  fan 
flooding  from  the  piovisions  of  Part  70, 
which  is  the  vehicle  to  remove  parcels  of 
land  that  have  been  inadvertently 
included  in  an  area  of  special  flood 
hazard.  Because  of  the  additional  flood 
hazards  associated  wilh  aUuvial  fan 
flooding,  elevation  data,  as  required 
under  part  70,  may  not  be  enough  to 
show  that  a  parcel  of  land  has  been 
inadvertently  included  in  a  SFHA.  In 
addition,  because  community 
involvement  is  not  necessary  for  map 
amendments  processed  under  part  70 
and  because  FEMA  wishes  to  encourage 
community  involvement  in  the 
development  of  areas  subject  to  aUuvial 
fan  flooding,  requests  for  FIRM  revisions 
in  such  areas  are  more  appropriately 
processed  under  part  65  (spedficatly, 
§  65.5).  Nevertheless,  an  appellant  could 
submit  technical  data  demonstrating 
that  his  or  her  property  is  not  subject  to 
active  aUuvial  fan  flooding  and, 
therefore,  faUs  within  the  conditions 
provided  for  in  part  70. 


One  respondent  expressed  concern 
with  a  statement  in  i  6S.l3(b)  of  the 
proposed  rule  excluding  the  provisions 
of  f  65.5  regarding  map  revisions  based 
on  the  placement  of  fiU.  SpecificaUy,  this 
respondent  suggested  that  the  foUowing 
statement  was  unclean  "In  general 
topographic  alterations  alone,  by  fiU  or 
other  means,  will  not  serve  as  a  basis 
for  removing  SFHA  designations  frrjm 
alluvial  fans." 

The  "Supplementary  Section"  of  the 
proposed  rule  did  contain  information 
which  would  have  helped  the 
respondent  understand  the  context  of 
the  referenced  portion  of  the  proposed 
rule.  Summarized,  this  information 
states,  "FEMA  wiU,  therefore,  consider 
as  a  basis  tot  map  revisions  involving 
alluvial  fans  only  major  structural  flood 
mitigation  measures  that  are  supported 
by  appropriate  engineering  analyses." 
These  structural  flood  mitigation 
measures  may  involve  topographic 
alterations.  However,  because  of  the 
extremely  erosive  nature  of  high- 
velocity  flood-flows  on  aUuvial  fans  and 
their  capacity  to  carry  large  sediment 
loads,  the  placement  of  fiU,  by  itself, 
does  not  preclude  the  undermining  and 
flooding  of  structures  elevated  in  this 
manner.  Therefore,  individual  structures 
or  parcels  of  land  that  have  been 
identified  as  subject  to  alluvial  fan 
flooding  wiU  not  be  exduded  from 
SFHAs  only  by  means  of  topographic 
alterations  unless  these  alterations 
occur  in  conjunction  with  structural 
flood-control  measures  that  are 
supported  by  appropriate  engineering 
analyses.  Hence  fi  65.13(b)  contains 
language  to  recognize  that  while 
topographic  alterations  may  occiu*,  they 
in  genn-al  wiU  not  serve  as  a  basis  for 
removing  areas  subject  to  alluvial  fan 
flooding  from  SFHAs. 

One  respondent  pointed  out  that 
because  of  the  uncertainty  associated 
with  the  flood  flow  path  in  aUuvial  fan 
flooding,  the  design  discharge  described 
in  S  65.13(c)(l]  may  have  less  than  a 
one-percent  probability  of  impacting  any 
particular  point  downfan  from  the  apex. 
He  suggested  that  this  uncertainty  be 
taken  into  consideration  when  defining 
the  design  discharge  for  flood-control 
measures. 

FEMA  recognizes  that  the  probability 
of  flooding  by  a  particular  discharge 
event  occurring  at  a  fan  apex  generally 
decreases  as  the  fan  widens.  This 
decrease  in  flooding  probability  is  taken 
into  c(xisideration  by  FEMA  in 
estaUishing  the  downstream  limits  of 
the  SFHAs  on  aUuvial  fans.  Although 
the  precise  location  of  a  flood  path  in  a 
particular  event  may  be  unpredictable, 
the  one-percent-annual-chance  (100- 
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year)  discharge  event  at  the  apex  wUl  be 
experienced,  once  every  100  years,  on 
the  long-term  average,  somewhere 
within  die  SFHA  If  Uie  SFHA  were 
spanned  by  individual  structural  flood- 
protection  measures  designed  to 
alleviate  flood  hazards  only  up  to  those 
with  a  100-year  retmn  interval  defined 
at  the  specific  site  (i.e.,  considering  the 
uncertainty  in  the  flood  flow  path),  then 
the  100-year  flood  defined  at  the  apex, 
when  reaUzed,  would  exceed  the  design 
of  aU  individual  measures;  thus,  100- 
year  flood  protection  would  not  be 
achieved  on  the  aUuvial  fan  as  a  whole. 
Therefore,  prudence  dictates  that  a 
structural  flood-control  measure,  in 
order  to  be  credited  on  a  FIRM  with 
affording  protection  from  aUuvial  fan 
flooding,  should  be  designed  to  protect 
against  the  hazard  associated  with  due 
100-year  flood  defined  at  the  apex. 

One  respondent  recommended  that 
I  65.13(c)  be  expanded  to  require 
analyses  showing  that  a  proposed 
development  project  "wiU  not 
exacerbate  the  flood,  erosion,  or 
landslide  hazards  on  die  aUuvial  fan  or 
areas  up  or  downstream  from  it." 

As  discussed  previously,  FEMA 
beUeves  that  the  creation  of  an  overaU 
master  plan  that  balances  flood  control 
and  drainage  needs  with  those  of  the 
plaimed  development  is  the 
responsibUity  of  the  community.  This 
responsibihty  is  addressed,  in  part, 
under  die  flood  plain  management 
program  regulations  specified  in  part  60. 
By  requiring  that  the  impact  of  any 
flood-control  measures  be  assessed  and 
approved  by  the  community  and  other 
agencies  with  jurisdiction  over  the 
placement  of  flood-control  structures, 
the  final  rule  assures  that  the 
community  and  other  agencies  are 
afforded  the  opportunity  to  exercise  diis 
responsibihty.  FEMA  is  responsible  for 
accurately  depicting  the  flood  hazards 
as  they  exist  The  community  and  other 
responsible  agencies  have  the  obligation 
and  authority  to  assess  any  adverse 
impacts  caused  by  flood-control 
measures.  Therefore,  FEMA  must  depict 
the  effects,  regaidfess  of  their  nature,  of 
such  flood-control  measures. 

Two  respondents  expressed  the 
opinion  that  contrary  to  FEMA's 
determination,  the  proposed  rule  hes  a 
significant  economic  in4>act  and  should 
undergo  a  regulatory  flexibility  analysis. 

FEMA  beUeves  that  the  rule  does  not 
have  a  significant  impact  because  the 
rule  only  defines  the  criteria  for 
crediting,  on  a  FIRM,  a  struchiral  flood- 
control  measure  with  protecting  areas 
subject  to  alluvial  fen  flooding.  If  such 
credit  is  not  sou^t  the  rule  lus  no 
impact  The  mapping  of  an  area  subject 
to  aUuvial  fen  flooding  as  a  SFHA  dees 


not  prohibit  or  limit  devdopment  of  a 
site.  Also,  the  hisurance  oost  by  itself 
does  not  have  a  si^iificant  Impact 
WhUe  this  designation  does  sub)ect  the 
site  to  insurance  purchase  requirements, 
minimal  elevation  (ususUy  3  feet  or  less 
in  AO  Zones)  of  new  construction  yields 
rates  that  are  Iown  than  those 
associated  with  most  other  areas  subject 
to  these  requirements. 

Seven  respondents  agreed  with  FEMA 
that  further  research  is  needed  to 
provide  better  understanding  of  the 
factors  Uiat  affect  aUuvial  fan  flooding. 
Four  of  those  correspondents  questioned 
the  adequacy  of  current  technology  to 
address  the  analyses  required  under 
S  65.13  (c)  and  (d).  Several  respondents 
expressed  the  opinion  that  the  rule 
should  not  be  promulgated  until  the 
basic  research  is  con^}leted  or  a  list  of 
approved  techniques  is  developed,  and 
called  for  Federal  funding  to  support  a 
program  of  research  and  technology 
development.  FEMA  considers  the 
current  technology,  in  combination  with 
appropriate  factors  of  safety,  adequate 
to  produce  designs  of  floodncontrol 
measures  diat  protect  an  area  frtim  the 
hazards  of  aUuvial  fan  flooding.  FEMA 
has  reviewed  several  aj^roaches  used 
to  support  requests  for  FIRM  revisions 
that  adhered  to  and  met  the  objectives 
of  S  65.13  and  resulted  in  the  requested 
revisions. 

To  aUow  for  the  utilization  of 
advances  in  technology  without 
continual  adjustmenta  to  die  regulations. 
FEMA  remains  flexible  in  defiling 
techniques  that  can  be  used  to  satisfy 
the  requirementa  of  S  65.13  (c)  and  (d)  in 
accordance  with  §  65.e(e)  of  its  existing 
regulations,  whereby  improved 
methodologies  resulting  frtim  ongoing 
research  may  be  utUized  to  effect  map 
changes.  FEMA  therefore  beUeves  that  it 
is  not  prudent  to  specify  methodology  in 
the  regulations. 

Wim  reference  to  die  suggestion  that 
rule  promulgation  be  delayed  untU  the 
state  of  the  art  is  more  advanced,  TEMA 
believes  it  must  respond  with  a 
rulemaking  at  this  time  to  meet  the 
increasing  demand  for  FIRM  revisions 
for  areas  subject  to  alluvial  fan  flooding. 
An  alternative  would  be  to  retain  the 
designation  of  aUuvial  fan  flooding 
regardless  of  the  extent  of  flood 
protection  instaUed.  Such  an  approach 
would  be  unfair  to  those  local 
jurisdictions  with  heavy  investments  in 
adequately  designed  flood-control 
measures.  This  rulemaking  has  the 
flexibiUty  to  incorporate  new  technology 
as  research  continues  and  fulfiUs  the 
aforementioned  demand. 

The  final  rule  a<Us  definitions  for 
"Alluvial  Fan  Flooding"  and  "Apex," 
AdditionaUy,  the  final  rule  amends  part 


66  to  add  a  new  section  to  estebbsii  the 
policies,  princqdes,  and  data 
requirements  for  mapping  sad  revising 
aUovial  fan  SFHAs. 

FEMA  has  determined.  bfMed  upon  an 
Environmental  Assessment  that  Ae 
final  rule  does  not  have  siynficant 
impact  upon  the  quality  of  the  human 
enviraament.  As  a  result  an 
Environmental  Impact  Statement  will 
not  be  prepared.  A  fiateg  of  no 
significant  impact  is  included  in  the 
formal  docket  file  and  is  avaifeble  for 
pubUc  inspection  and  copying  at  the 
Rules  Docket  Clerk.  Office  of  General 
Ckiunsel.  Federal  Emergency 
Management  Agency.  600  C  Street  SW., 
Washington.  DC  20472. 

The  final  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities  and 
has  not  undergone  regufetoty  flexibUity 
analysis. 

The  final  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291,  dated 
February  17, 1981,  and  hence,  no 
regulatory  analysis  has  been  prepared. 

The  information  coUection 
requiremeiits  contained  In  part  65  of  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3501  et 
seq.  and  have  been  assigned  0MB 
control  number  3067-0147. 

List  of  Subiads  in  44  CFR  Parts  SI.  ft 
and  65 

Flood  insurance.  Flood  plains. 

Accordingly,  44  CFR  Chapter  I, 

Subchapter  B  is  amended  as  follows: 

PART  S»-GENERAL  PROVISIONS 

1.  The  authority  citatton  for  part  59 
continues  to  read  as  follows: 

Audiarity:  42  U.S.C  4001  et  Mq.: 
Reorganization  Flan  No.  3  of  1978;  E.0. 12127. 


S59.1    lAmsnisd] 
2.  Section  59.1  is  amended  as  foUows: 

a.  By  adding  alphabeticaUy,  a 
definition  of  "alluvial  fan  floo(Ung"  to 
read  as  foUows: 

*  *       •        •       • 

Alluvial  fan  flooding  means  flooding 
occurring  on  the  surface  of  an  alluvial 
fan  or  similar  landferm  which  originates 
at  the  apex  and  is  characterized  by  hi^- 
velocity  flows;  active  processes  of 
erosion,  sediment  transport  and 
deposition;  and,  unpredictable  flow 
paths. 

•  •       •       *       • 

b.  By  adding,  alphabeticaUy,  a 
definition  of  "Apex"  to  read  »»  foUows: 
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>4pex  means  a  point  on  an  aUuvial  fan 
or  similar  landform  below  which  the 
flow  path  of  the  major  stream  that 
formed  the  fan  becomes  unpredictable 
and  alluvial  fan  flooding  can  occur. 

•  •       •       •       • 

c.  By  adding  to  the  deflnition  of 
"development"  after  the  word 
"operations"  the  words  "or  storage  of 
equipment  or  materials". 

d.  By  adding,  alphabetically,  a 
definition  of  "Historic  structure"  to  read 
as  follows: 

Historic  Structure  means  any 
structure  that  is: 

(a)  Listed  individually  in  the  National 
Register  of  Historic  Places  (a  Usting 
maintained  by  the  Department  of 
Interior)  or  preliminarily  determined  by 
the  Secretary  of  the  Interior  as  meeting 
the  requirements  for  individual  listing  on 
the  National  Register; 

(b)  Certified  or  preliminarily 
determined  by  the  Secretary  of  the 
Interior  as  contributing  to  the  historical 
significance  of  a  registered  historic 
district  or  a  district  preliminarily 
determined  by  the  Secretary  to  qualify 
as  a  registered  historic  district; 

(c)  Individually  listed  on  a  state 
inventory  of  historic  places  in  states 
with  historic  preservation  programs 
which  have  been  approved  by  the 
Secretary  of  the  Interior  or 

(d)  Individually  listed  on  a  local 
inventory  of  historic  places  in 
communities  with  historic  preservation 
programs  that  have  been  certified  either 

(1)  By  an  approved  state  program  as 
determined  by  the  Secretary  of  the 
Interior  or 

(2)  Directly  by  the  Secretary  of  the 
Interior  in  states  without  approved 
programs. 

•  •        •        •        * 

e.  By  revising  the  definition  of  "New 
Construction"  to  read  as  follows: 

•  *        •        •        • 

New  construction  means,  for  the 
purposes  of  determining  insurance  rates, 
structures  for  which  the  "start  of 
construction"  commenced  on  or  after  the 
effective  date  of  an  initial  FIRM  or  after 
December  31. 1974.  whichever  is  later, 
and  includes  any  subsequent 
improvements  to  such  structures.  For 
floodplain  management  purposes,  "new 
construction"  means  structures  for 
which  the  "startof  construction" 
commenced  on  or  after  the  effective 
date  of  a  floodplain  management 
regulation  adopted  by  a  community  and 
includes  any  subsequent  Improvements 
to  such  structures. 
***** 

f.  By  adding  to  the  definition  of  "start 
of  construction"  after  the  word 


"reconstruction,"  the  words 
"rehabilitation,  addition",  and  by  adding 
the  following  sentence  at  the  end  of  the 
definition:  "For  a  substantial 
improvement,  the  actual  start  of 
construction  means  the  first  alteration  of 
any  wall  ceiling,  floor,  or  other 
structural  part  of  a  building,  whether  or 
not  that  alteration  affects  the  external 
dimensions  of  the  building." 

g.  By  adding,  alphabetically,  a 
definition  of  "Substantial  Damage"  to 
read  as  follows: 

Substantial  damage  means  damage  of 
any  origin  sustained  by  a  structure 
whereby  the  cost  of  restoring  the 
structure  to  its  before  damaged 
condition  would  equal  or  exceed  50 
percent  of  the  maiket  value  of  the 

structure  before  the  damage  occurred. 

***** 

h.  By  revising  the  definition  of 
"Substantial  Improvement"  to  read  as 
follows: 
•        *        •        *        • 

Substantial  improvement  means  any 
reconstruction,  rehabilitation,  addition, 
or  other  improvement  of  a  structure,  the 
cost  of  which  equals  or  exceeds  50 
percent  of  the  maricet  value  of  Uie 
structure  before  the  "start  of 
construction"  of  the  improvement.  This 
term  includes  structures  which  have 
incurred  "substantial  damage", 
regardless  of  the  actual  repair  work 
performed.  The  term  does  not,  however, 
include  either: 

(1)  Any  project  for  improvement  of  a 
structiu-e  to  correct  existing  violations  of 
state  or  local  health,  sanitary,  or  safety 
code  specifications  which  have  been 
identified  by  the  local  code  enforcement 
official  and  which  are  the  minimum 
necessary  to  assure  safe  living 
conditions  or 

(2)  Any  alteration  of  a  "historic 
structure",  provided  that  the  alteration 
will  not  preclude  the  structure's 
continued  designation  as  a  "historic 
structure". 


PART  60— CRITERIA  FOR  LAND  USE 
MANAGEMENT  AND  USE 

3.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978;  E.0. 12127. 

§60.3    [Amended] 

4.  Section  60.3  i|  amended  as  follows: 
a.  By  adding  in  paragraph  (c](5] 

between  the  worjfa  "that"  and  "are"  the 
phrase  "are  usable  solely  for  parking  of 
vehicles,  building  access  or  storage  in 
an  area  other  than  a  basement  and 
which". 


b.  By  removing  the  sentence  in 
paragraph  (e}(4)  that  begins  with  the 
word  "Wind"  and  adding  in  its  place 
"Water  loading  values  used  shall  be 
those  associated  with  the  base  flood. 
Wind  loading  values  used  shall  be  those 
required  by  appUcable  State  or  local 
building  standards." 

c.  By  removing  the  sentence  in 
paragraph  (e)[5](ii]  that  begins  with  the 
word  "Maximum"  and  adding  in  its 
place  "Water  loading  values  used  shall 
be  those  associated  with  the  base  flood. 
Wind  loading  values  used  shall  be  those 
required  by  applicable  State  or  local 
building  standards." 

S60.6   [Amended] 

5.  Section  60.6  is  amended  by 
removing  in  paragraph  (a]  the  sentence 
"Variances  may  be  issued  by  a 
community  for  the  reconstruction, 
rehabilitation  or  restoration  of 
structures  listed  on  the  National 
Register  of  Historic  Places  or  a  State 
Inventory  of  Historic  Places,  without 
regard  to  the  procedures  set  forth  in  this 
section",  and  adding  in  its  place 
"Variances  may  be  issued  for  the  repair 
or  rehabilitation  of  historic  structures 
upon  a  determination  that  the  proposed 
repair  or  rehabilitation  will  not  preclude 
the  structure's  continned  designation  as 
a  historic  structure  and  the  variance  is 
the  minimum  necessary  to  preserve  the 
historic  character  and  design  of  the 
structure." 

PART  65— IDENTIFICATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 


6.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001,  et  seq.; 
Reorganization  Plan  No.  3  of  1978:  E.0. 12127. 

§65;6    [Amended] 

7.  Section  65.6  is  amended  by  revising 
paragraph  (a)(6]  to  read  as  follows: 
***** 

(a)  *  •  * 

(6)  Any  computer  program  used  to 
perform  hydrologic  or  hydraulic 
analyses  in  support  of  a  flood  insurance 
map  revision  must  meet  all  of  the 
following  criteria: 

(i)  It  must  have  been  reviewed  and 
accepted  by  a  governmental  agency 
responsible  for  the  implementation  of 
programs  for  flood  control  and/or  the 
regulation  of  flood  plain  lands.  For 
computer  programs  adopted  by  non- 
Federal  agencies,  certification  by  a 
responsible  agency  official  must  be 
provided  which  states  that  the  program 
has  been  reviewed,  tested,  and  accepted 
by  that  agency  for  purposes  of  design  of 
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flood  control  strocturee  or  flood  plain 
land  use  regulation. 

(ii]  It  must  be  well-documented 
including  Mmroe  codes  and  user's 
manuals. 

(iii)  It  must  be  available  to  FEMA  and 
all  present  and  future  parties  in^iacted 
by  flood  insurance  mapping  developed 
or  amended  through  the  use  of  the 
program.  For  programs  not  generally 
available  from  a  Federal  agency,  the 
source  code  and  user's  manuals  must  be 
sent  to  FEMA  free  of  charge,  mth  fully- 
documented  permission  from  the  owner 
that  FEMA  may  release  the  code  and 
user's  manuals  to  such  impacted  parties. 
•        *       *       •       • 

S  65.14   [Redesignated  from  S6S.  13] 

8.  Part  65  is  amsaded  by  the 
redesignation  of  S  65.13  as  {  65.14  and 
the  addition  of  a  new  S  65.13  to  read  as 
follows: 

§65.13   Mapping  and  map  revfatons  for 
areas  eubjecl  10  anuwW  fan  floo<ttng. 

This  section  describes  die  procedures 
to  be  followed  and  the  types  of 
information  FEMA  needs  to  recognize 
on  a  NFIP  map  that  a  stnctural  flood 
control  measure  pro^des  protection 
fix}m  the  base  flood  in  an  area  subject  to 
alluvial  fan  flooding.  This  information 
must  be  supplied  to  FEMA  by  the 
community  or  other  party  seeking 
recognition  of  such  a  flood  control 
measure  at  the  time  a  flood  risk  study  or 
restudy  is  conducted,  when  a  map 
revision  under  the  provisions  of  part  65 
of  this  subchapter  is  sou^t,  and  upon 
request  by  the  Administrator  during  the 
review  of  previously  recognized  flood 
control  measures.  The  FEMA  review 
will  be  for  the  sole  purpose  of 
establishing  appropriate  risk  zone 
determinations  for  NFIP  maps  and  shall 
not  constitute  a  determination  by  FEMA 
as  to  how  the  flood  control  measure  will 
perform  in  a  flood  event. 

(a)  The  applicable  provisions  of 
§S  65.2,  65.3,  65.4,  65.6.  65.8  and  65.10 
shall  also  apply  to  FIRM  revisions 
involving  aUuvial  fan  flooding. 

(b)  The  provisions  of  f  65.5  regcutling 
map  revisions  based  on  fill  and  the 
provisions  of  part  70  of  this  chapter  shall 
not  apply  to  FIRM  revisions  involving 
alluvial  fan  flooding.  In  general, 
elevations  of  a  parcel  of  land  or  a 
structure  by  fill  or  other  means,  will  not 
serve  as  a  basis  for  removnig  areas 
subject  to  alluvial  fan  flooding  firom  an 
area  of  special  food  hazards. 

(c)  FEMA  will  credit  on  NFIP  maps 
only  major  sbuctural  flood  control 
measures  whose  design  and 
construction  are  supported  by  sound 
engineering  analyses  w^ich  demonstrate 
that  the  measiures  will  effectively 


eliminate  aUuvial  fan  flood  hazards  from 
the  area  protected  by  sudi  measures. 
The  provided  analyses  must  indude,  but 
are  not  necessarily  limited  to,  the 
following: 

(1)  Eo^neering  analyses  that  quantify 
the  (fischarges  and  volumes  of  water, 
debris,  and  sediment  movement 
associated  with  the  flood  that  has  a  one- 
percent  probabihty  of  being  exceeded  in 
any  year  at  dte  apex  under  civrent 
watershed  conditions  and  under 
potential  adverse  conditions  (e.g.. 
deforestation  of  the  watershed  by  fire). 
The  potential  for  debris  flow  and 
sediment  movement  must  be  assessed 
using  an  engineering  method  acceptable 
to  FEMA.  The  assessment  should 
consider  the  characteristics  and 
availability  of  sediment  in  the  drainage 
basin  above  die  apex  and  on  the  aUuvial 
fan. 

(2)  Engineering  analyses  showing  that 
the  measures  vnil  accommodate  die 
estimated  peak  discharges  and  volumes 
of  water,  debris,  and  sediment,  as 
determined  in  accordance  with 
paragraph  (c}(l]  of  this  section,  and  will 
withstand  the  associated  hydrodynamic 
and  hydrostatic  forces. 

(3)  Engineering  analyses  showing  that 
the  measures  have  been  designed  to 
withstand  the  potential  erosion  and 
scour  associated  with  estimated 
discharges. 

(4)  Engineering  analyses  or  evidence 
showing  that  the  measures  will  provide 
protection  from  hazards  associated  with 
the  possible  relocation  of  flow  paths 
fit)m  other  parts  of  die  fan. 

(5)  Engineering  analyses  that  assess 
the  effect  of  the  project  on  flood 
hazards,  including  depth  and  velocity  of 
floodwaters  and  scour  and  sediment 
deposition,  on  other  areas  of  the  fan. 

(6)  Engineering  analyses 
demonstrating  that  flooding  from 
scources  other  than  the  fan  apex, 
including  local  runoff,  is  either 
insignificant  or  has  been  accounted  for 
in  the  design. 

(d)  Coordination.  FEMA  will 
recognize  measures  that  are  adequately 
designed  and  constructed,  provided  that 
evidence  is  submitted  to  show  that  the 
impact  of  the  measures  on  flood  hazards 
in  all  areas  of  the  fan  (including  those 
not  protected  by  the  flood  control 
measures),  and  the  design  and 
maintenance  requirements  of  the 
measures,  were  reviewed  and  approved 
by  the  impacted  communities,  and  also 
by  State  and  local  agencies  that  have 
jurisdiction  over  flood  control  activities. 

(e)  Operation  and  Maintenance  Plans 
and  Criteria.  The  requirements  for 
operation  and  maintenance  of  flood 
control  measures  on  areas  subject  to 
alluvial  fan  flooding  shall  be  those 


specified  under  8  85.10,  paragraphs  (c) 
and  (d),  when  applicable. 

(f)  Certification  Requirements.  Data 
submitted  to  nppoct  that  a  given  flood 
control  measure  complies  with  the 
requirements  aet  forth  in  paragraphs  (c) 
(1)  through  (6)  of  this  section  must  be 
certified  by  a  registered  professional 
engineer.  Also,  certified  as-buiU  plans  of 
the  flood  control  measures  must  be 
submitted.  Certifications  are  subject  to 
the  definition  given  at  {  65.2. 

(Approved  i>y  tiie  OfBce  of  Management  aitd 
Budget  under  control  number  3087-0147.) 

Dated:  Augiut  7,  IMS. 

HanddT.Dwyaa, 

Federal  Insurance  Administrator. 

(FR  Doc.  89-18945  PUed  8-14-89;  8:45  a:n) 
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agency:  Federal  Communications 
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action:  Final  rule. 

SUMMAfTV:  The  Commission  has  revised 
S  22.43(a)(l]  of  its  rules,  and  has  added 
a  new  section,  5  22.43(d).  These  changes 
will  allow  Public  Land  Mobile  Service 
(PLMS)  and  cellular  appUcants  to  begin 
construction  of  facilities  after  filing  FCC 
Form  401  but  prior  to  receiving  an 
authorization,  as  long  as  certain 
conditions  are  met.  Under  the  pre\'ious 
rule,  applicants  could  not  begin 
construction  until  they  received  an 
aythorization.  The  revised  rule  will 
allow  applicants  to  provide  service  to 
the  public  more  efficiently  and  will 
eliminate  an  unnecessary  regulation. 
EFFECTIVE  date:  September  18. 1989. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  Gerr,  Mobile  Services  Division, 
Common  Carrier  Bureau,  (202)  632-6450. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  May  17, 1989  and 
released  August  2, 1989.  The  full  text  of 
this  action  is  available  for  inspection 
and  copying  during  normal  business 
hcnaa  in  the  FCC  Dockets  Branch  (Room 
230),  1919  M  Street  NW.,  Washington, 
DC.  The  compete  text  of  this  action 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
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International  Transcription  Service, 
(202) 857-3800.  2100M Street.  NW.,  Suite 
140.  Washington.  DC  20037. 

Summary  of  Report  and  Order 

1.  Section  319(d)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
319(d).  provides  that  construction 
permits  shall  not  be  required  for 
common  carriers  unless  the  Commission 
finds  that  such  permits  are  in  the  public 
interest  Section  22.43(a)(1)  of  the 
Commission's  rules  required  all  part  22 
applicants  to  obtain  Commission 
authorization  prior  to  beginning 
constiuction  of  facilities.  The 
Commission  has  now  determined  that, 
at  least  in  the  case  of  cellular  and  Public 
Land  Mobile  Service  (PLMS)  applicants, 
the  pre-construction  authorization 
requirement  no  longer  serves  the  public 
interest.  This  order  revises  §  22.43(a)(l] 
of  the  niles,  and  adds  a  new  section, 

S  22.43(d).  tiiereby  allowing  PLMS  and 
cellular  applicants  to  begin  construction 
after  they  file  their  apphcation  (FCC 
Form  401)  and  a  prescribed  waiting 
period  has  passed,  as  long  as  certain 
requirements  specified  in  the  rules  are 
met. 

2.  The  order  addresses  the  seven 
conditions  in  the  rule  wliich  bar  an 
applicant  from  commencing  construction 
prior  to  authorization.  Ai\  appUcant  may 
not  construct  prior  to  receiving  an 
authorization  as  long  as  the  following 
conditions  persist:  (1)  There  is  a 
mutually  exclusive  application  or 
petition  to  deny,  (2)  the  applicant  has 
requested  a  waiver  of  a  Commission 
rule  pursuant  to  section  22.19  of  the 
rules;  (3)  the  application  proposes  a  de 
minimis  extension  of  a  Cellular 
Geographic  Service  Area  beyond  the 
borders  of  the  cellular  market  pursuant 
to  §  22.903;  (4)  where  required,  the 
applicant  has  not  filed  a  notice  of 
proposed  consbTiction  with  the  FAA.  or 
has  not  received  a  determination  fi-om 
the  Commission  as  to  any  required 
antenna  structure  marking  and  lighting 
specifications;  (5)  the  applicant  has  not 
considered  whether  the  proposed 
facility  will  have  a  significant 
environmental  effect  pursuant  to 

§S  1.1301  tiut)ugh  1.1319  of  the  rules, 
determined  that  the  proposed  facility 
will  not  have  such  an  e^ect  and 
indicated  this  determination  on  the 
Form  401;  (6)  for  a  PLMS  applicant,  tiie 
proposed  facility  will  be  located 
between  line  A  and  the  United  States- 
Canadian  border,  or  a  facility  to  be 
operated  in  the  931-932  MHz  band  will 
be  located  in  any  of  the  areas  indicated 
in  Note  C  of  the  new  §  22.43(d):  and  (7) 
for  a  cellular  applicant  (or  tentative 
selectee),  the  proposed  facility's  39  dBu 
contour  will  extend  into  Mexico. 


3.  The  order  also  provides  that 
applicants  must  wait  a  certain  number 
of  days  from  the  time  the  application 
appears  on  public  notice  before  starting 
to  construct.  The  general  rule  provides 
that  apphcants  may  begin  to  construct 
after  they  file  their  Form  401  application, 
and  90  days  have  passed  since  the 
application  was  listed  on  public  notice, 
as  long  as  none  of  the  conditions  listed 
in  paragraph  2  supra  is  present.  The 
cellular  applicant  or  tentative  selectee 
for  the  initial  wireline  and  non-wireline 
authorizations  to  be  awarded  in  each 
market  are  given  a  sixty  day  waiting 
period.  The  same  sixty  day  waiting 
period  is  applied  to  the  sole  eligible  or 
sole  surviving  wireline  applicant  for  a 
particular  market  since  in  this  instance 
there  is  no  public  interest  reason  for 
treating  wireline  and  non-wireline 
applicants  differently.  Cellular 
applications  for  a  major  modification  of 
nn  existing  system  during  the  five  year 
fill-in  period,  see  §  22.31(a)(l}(i],  will  be 
subject  to  a  forty-five  day  waiting 
period. 

4.  After  the  fill-in  period,  applications 
to  expand  an  existing  CGSA  will  be 
subject  to  competing  applications  and  a 
ninety  day  waiting  period  will  apply. 
Applications  for  an  initial  authorization 
to  serve  an  as  yet  unserved  area  of  a 
cellular  market  will  also  be  permitted 
and  will  be  subject  to  competing 
applications.  Rules  regarding  the 
processing  of  these  applications  have 
not  yet  been  adopted.  In  the  present 
rulemaking  the  Commission  sets  a 
ninety  day  waiting  period  but  reserves 
the  right  to  modify  this  time  period  once 
final  rules  for  processing  such 
applications  are  adopted. 

List  of  Subjects  in  47  CFR  Part  22 

Communications  common  carriers. 
Public  mobile  services. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 

Secretary. 

Rule  Section— Amendments  to  Part  22  of 
the  Commission's  Rules 

Title  47,  part  22  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  22~PUBLIC  MOBILE  SERVICE 

1.  The  authority  for  part  22  continues 
to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  22.43  is  amended  by 
revising  paragraph  (a)(l]  and  adding  a 
new  paragraph  (d)  to  read  as  follows: 

S  22.43    Parted  of  construction. 

(a)(1)  General  rale.  Except  as 
otherwise  provided  in  S  22.43(d],  a  radio 
station  authorization  shall  specify  the 


date  of  grant  as  the  eadiest  date  for 
commencement  of  construction. 

***** 

(d)  Commencing  construction  prior  to 
grant  of  a  radio  station  authorization — 
(1)  Scope.  Section  22.43(d)  applies  to  the 
following  Public  Land  Mobile  Service 
(PLMS]  applicants  and  Domestic  Public 
Cellular  Radio  Telecommunications 
Service  (cellular)  applicants  and 
tentative  selectees: 

(i)  Applicants  for  an  initial  station 
authorization  in  the  PLMS; 

(ii)  Applicants  for  a  non-permissive 
change,  see  §  22.9  of  the  rules,  of  an 
existing  station  authorization  in  the 
PLMS; 

(iiij  Applicants  who  have  filed 
applications  or  amendments  which 
request  expansion  of  the  reliable  service 
area  of  a  PLMS  base  station  facility  by 
less  than  one  mile.  Cf  §  22.23(c)(2]  of 
the  rules; 

(iv]  Cellular  tentative  selectees 
seeking  the  initial  Blodc  A  (non- 
wireline)  or  Block  B  (wireline) 
authorization  awarded  in  a  cellular 
market; 

(v)  The  sole  eligible  wireline 
applicant,  or  sole  surviving  wireline 
applicant  after  a  full  market  settiement, 
to  apply  for  the  initial  Block  B  (wireline] 
authorization  in  a  cellular  market; 

(vi]  Applicants  seeking  authorization 
to  expand  an  existing  Cellular 
Geographic  Service  Aiea  (CGSA) 
pursuant  to  §  22.9  of  the  rules,  both 
during  the  exclusive  five  year  fill-in 
period,  see  §  22.31  (8)(1],  (f)  of  the  rules, 
and  after  the  fill-in  period  has  expired 
Id.\  and 

(vii)  Applicants  seeking  an  initial 
cellular  authorization  after  the  exclusive 
five  year  fill-in  period  has  expired.  See 
§  22.31(a)(1),  (f)  of  the  rules. 

(2)(i]  General  rule.  Once  the  applicant 
has  filed  a  Form  401  with  the 
Commission,  and  90  days  have  elapsed 
from  the  date  of  the  public  notice  listing 
the  application  as  acceptable  for  filing, 
the  applicant  may  commence 
construction  provided  that  the 
requirements  of  §  22.43  (d)(3]  have  been 
met. 

(ii)  Notwithstanding  any  provision  of 
§  22.43(d],  if  the  Conuaission  for  any 
reason  determines  that  construction 
should  not  be  commenced  or  should  be 
stopped  pending  the  gtant  of  an 
authorization  the  applicant  shall  cease 
construction  upon  receiving  notification 
from  the  Commission.  Notification  may 
be  made  in  writing  or  orally  followed 
with  a  written  confirmation.  The 
notification  of  cessation  of  construction 
may  be  revoked  in  writing  once  the 
reason  for  making  such  notification  no 
longer  exists. 
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(3)  Conditions.  An  applicant  may  not 
commence  construction  prior  to  the 
grant  of  an  authorization  as  long  as  any 
of  the  following  conditions  persist: 

(i)  The  application  is  mutually 
exclusive  with  another  application  or  a 
petition  to  deny  has  been  filed; 

(ii)  The  applicant  requests  a  waiver  of 
a  Commission  riile  pursuant  to  §  22.19  of 
the  rules; 

(iii)  The  application  proposes  a  de 
minimis  extension  of  a  CGSA  beyond 
the  borders  of  the  cellular  market,  see 
§22.903  of  the  rules; 

(iv]  The  appUcant,  where  required, 
has  not  filed  a  notice  of  proposed 
construction  with  the  FAA,  or  has  not 
received  a  determination  from  the 
Commission  as  to  any  required  antenna 
structure  marking  and  lighting 
specifications; 

(v)  The  applicant  (or  cellular  tentative 
selectee)  has  not  taken  all  of  the 
following  steps:  (A)  Considered  whether 
the  proposed  facility  may  have  a 
significant  enviroiunental  effect 
pursuant  to  S§  1.1301  through  1.1319  of 
the  rules;  (B)  determined  that  the 
proposed  facility  will  not  have  such  an 
effect;  and  (C)  indicated  this 
determination  on  the  Form  401; 

(vi)  For  a  PLMS  applicant,  the 
proposed  facility  will  be  located 
between  line  A  and  the  United  States- 
Canadian  border.  See  §S  1.955, 
22.117(b)(2)  of  the  rules;  or  a  facility  to 
be  operated  in  the  931-932  MHz  band 
will  be  located  in  any  of  the  areas 
indicated  in  Note  C,  infra;  and 

(vii)  For  cellular  applicants  (or 
tentative  selectees)  the  proposed 
facility's  39  dBu  contour  will  extend  into 
Mexico. 

(4)  Exceptions  to  the  general  rule — (i) 
Cellular  applications  for  the  initial 
wireline  and  non-wireline 
authorizations  to  be  awarded  in  each 
cellular  market.  Cellular  tentative 
selectees  seeking  the  initial  wireline  or 
non-wireline  radio  station  authorization 
to  be  awarded  in  a  cellular  market,  see 
§  22.43(d)(l](iv),  and  the  sole  eligible 
wireline  applicant,  or  sole  surviving 
wireline  applicant  after  a  full  market 
settiement,  to  apply  for  the  initial 
wireline  authorization  in  a  cellular 
market,  see  §  22.43(d)(l)(v)  shall  not  be 
subject  to  the  general  rule  set  out  in 

§  22.43(d)(2](i).  Rather,  once  60  days 
have  elapsed  fi-om  the  date  of  public 
notice  armouncing  the  tentative  selectee, 
or  the  sole  eligible  or  sole  surviving 
wireline  applictmt.  the  tentative 
selectee,  or  applicant  may  conunence 
construction  provided  that  the 
requirements  of  {  22.43(d)(3)  have  been 
met,  except  that  in  these  circumstances 


the  fact  that  mutually  exclusive 
applications  are  pending  shall  not  bar 
construction  by  the  cellular  tentative 
selectee. 

(ii)  Applications  to  expand  an  existing 
CGSA  during  the  fill-in  period.  Cellular 
applications  to  expand  an  existing 
CGSA  during  the  fill-in  period,  see 
§  22.43(d](l)(vi).  shall  not  be  subject  to 
the  general  rule  set  out  in  S  22.43(d](2)(i). 
Rather,  once  the  applicant  has  filed  a 
Form  401  with  the  Commission,  and  45 
days  have  elapsed  from  the  date  of  the 
public  notice  listing  the  application  as 
acceptable  for  filing,  the  apphcant  may 
commence  construction  provided  that 
the  requirements  of  §  22.43(d)(3)  have 
been  met. 

(iii)  Applications  and  amendments  to 
expand  the  reliable  service  area  of  a 
PLMS  base  station  by  less  than  one 
mile.  Applications  and  amendments 
which  request  expansion  of  the  reliable 
service  area  of  a  PLMS  base  station 
facility  by  less  than  one  mile,  see 
§  22.43(d)(l)(iii],  shall  not  be  subject  to 
the  general  rule  set  out  in  §  22.43(d](2)(i). 
Rather,  once  the  appUcant  has  mailed 
the  Form  401  to  the  Commission,  the 
appUcant  may  commence  construction 
provided  that  the  requirements  of 
S  22.43(d)(3)  have  been  met. 

(5)  Assumption  of  risk.  Applicants 
who  commence  construction  prior  to 
receiving  an  authorization  pursuant  to 
\  22.43(d),  shall  assiune  the  risk  of  and 
have  no  recourse  against  the  United 
States  on  account  of: 

(i)  Not  receiving  an  authorization; 

(ii)  Errors  and  time  lags  in  the  public 
notice  system; 

(ui)  Having  to  alter,  relocate  or 
dismanUe  the  faciUty;  and 

(iv)  Incurring  whatever  costs  may  be 
necessary  to  bring  the  facility  into 
compUance  with  appUcable  laws. 

(6)  Commencing  operation.  AppUcants 
constructing  facilities  without  prior 
Commission  authorization  piu^uant  to 

§  22.43(d),  shaU  not  commence  operating 
such  facilities  until  after  the 
Commission  issues  an  authorization  and 
the  applicant  complies  with  the 
notification  requirements  of  9  22.9(b)(1) 
of  the  rules. 

Note  A:  Pursuant  to  an  agreement  between 
the  Commission  and  the  Department  of 
Communications  in  Canada,  Commission 
authorizations  issued  for  cellular  facilities 
built  within  forty-flve  miles  of  the  U.S. 
Canadian  border  shall  have  the  following 
condition  attached: 

This  authorization  is  subject  to  the 
condition  that,  in  the  event  that  cellular 
systems  using  the  same  frequency  biock  as 
granted  herein  are  authorized  in  adjacent 
territory  in  Canada,  coordination  of  any  of 


your  transmitter  installations  which  are 
within  45  miles  of  the  U.S.-Canadian  border 
shall  be  required  to  eliminate  any  liarmful 
interference  that  might  otherwise  exist  and  to 
insure  continuance  of  equal  access  to  the 
frequency  block  by  Imth  countries. 

Note  B:  Pursuant  to  an  agreement  between 
the  United  States  and  Mexico,  Commission 
authorizations  issued  for  cellular  facilities 
built  within  forty-five  miles  of  the  United 
States-Mexican  border,  or  whose  39  dBu 
contour  extends  into  Mexico,  shall  have  the 
following  condition  attached: 

This  authorization  is  subject  to  the 
condition  that,  in  the  event  cellular  systems 
using  the  same  frequencies  granted  herein  are 
authorized  in  adjacent  territory  in  Mexico, 
coordination  of  your  transmitter  installations 
which  are  within  72  kilometers  (45  miles)  of 
the  United  States-Mexico  border  shall  be 
required  to  eliminate  any  harmfol 
interference  that  might  otherwise  exist  and  to 
ensure  continuance  of  equal  access  to  the 
frequencies  by  both  countries.  The  operator 
of  this  system  shall  not  contract  with 
customers  in  Mexico  and  further,  users  of  the 
system  must  be  advised  that  operation  of  a 
mobile  unit  in  Mexico  is  not  permitted  at  this 
time  without  the  express  permission  of  the 
Mexican  government  The  above  conditions 
are  subject  to  modification  pending  further 
notice  itom  the  Commission. 

Note  C:  In  the  case  of  PLMS  facilities  to  t>e 
operated  on  the  931-932  MHz  band,  pre- 
authorization  consUiiction  will  not  be 
allowed  if  the  proposed  station  is  to  be 
located  within  any  of  the  following  areas. 

(1)  Stations  located  within  the  area 
between  line  A  or  line  C  as  defined  in  {  1.955 
of  the  rules,  and  the  United  States-Canadian 
border. 

(2]  Stations  located  within  100  miles  of  the 
coordinates  listed  below. 

(3]  Stations  located  within  250  miles  of  the 
Canadian  border  receive  station  coordinates 
listed  below  and  within  ±30  degrees  of  the 
given  azimuth  (from  the  Canadian  station). 

Canadian  Terrestrial  Microwave 
Receivers  Requiring  Protection 


Geographic  coordinates 

Azimuth  fr'xn 

frue  rwrth 

Nortti  latHude 

West  longitude 

(degrees) 

62'3540" 

140*55'3$" 

173.2* 

61 '1 5-1 3" 

138'48'ir' 

3 '2.2' 

49"33a)" 

90-2V15" 

206.5* 

49'07'07" 

SS'SS-aO" 

265.4* 

48*4817" 

12ri7'06" 

2554* 

48'58'18" 

88'18'24" 

221  r 

48*45'36" 

92*3r03" 

259.5* 

48'1S11" 

84'04'ir 

1923* 

48-27'56" 

8ri8'14" 

238.5* 

47*5508" 

69'23'Or' 

222.1* 

45'16'35" 

74"0e'06" 

75.1* 

[FR  Doc.  8»-18884  Filed  8-14-«9;  8:45  am] 
MLLiNQ  cooc  sria-oi-M 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  525 
(AcquMOen  Ore.  AC-M->1 

General  Servioee  AdminlstraMon 
AcquleWon  Regulation;  Devtaiion 
From  Trade  Agreements  Act 

AOENCV:  Office  of  Acquisition  Policy, 

GSA. 

action:  Temporary  rule  with  request  for 

comments. 

summary:  Section  525.402  of  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR),  chapter 
5  (APD  2800.12A),  is  temporarily 
amended  by  revising  paragraph  (a), 
redesignating  paragraph  (b]  as  (c],  and 
adding  a  new  paragraph  (b]  to  authorize 
GSA  contracting  activities  to  deviate 
from  FAR  clause  52.225-8.  The  deviation  . 
authorizes  contracting  oHicers  to  modify 
paragraphs  (b)  and  (c)  of  the  clause  in 
order  to  delete  the  requirement  to  insert 
the  Trade  Agreements  Act  threshold  in 
paragraph  (b)  and  require  the  policies 
and  procedures  at  FAR  25.402(a)(l]  be 
used  to  evaluate  offers  in  procurements 
subject  to  the  Trade  Agreements  Act. 
The  intended  effect  is  to  alleviate  the 
potential  for  interpretation  of  the  FAR 
clause  requirement  in  a  manner  that  is 
inconsistent  with  the  policy  at  FAR 
25.402. 

DATES:  Effective  date:  August  15, 1989. 
Expiration  date:  |uly  31, 1990.  Comments 
should  be  submitted  to  the  Office  of 
GSA  Acquisition  Policy  at  the  address 
shown  below  on  or  before  October  16, 
1989.  to  be  considered  in  the  final  rule. 
ADDRESS:  Comments  should  be 
addressed  to  Ms.  Marjorie  Ashby,  Office 
of  GSA  Acquisition  Policy  (VP),  18th 
and  F  Streets  NW.,  Room  4028, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT 

Edward  McAndrew,  Office  of  GSA 
Acquisition  Policy,  (202)  566-1224. 
SUPPUWENTARY  INFORMATION: 

A.  Background 

The  Federal  Acquisition  Regulation 
(FAR)  was  amended  by  Federal 
Acquisition  Circular  (FAC]  84-38  to 
implement  changes  to  the  Agreement  on 
Government  Procurement  concerning, 
among  other  things,  the  application  of 
the  Trade  Agreements  Act  to  a 
particular  acquisition.  However,  the 
FAR  clause  at  52.225-8  was  not  revised 
and  paragraphs  (b)  and  [c)  of  the  clause 
could  be  interpreted  in  a  manner 
inconsistent  with  the  revised  policy  at 
FAR  25.402.  GSA  is  temporarily  revising 
the  GSAR  pending  a  revision  to  the  FAR 


in  order  to  authorize  GSA  contracting 
officers  to  deviate  from  the  FAR  clause 
in  acquisitions  subject  to  the  Trade 
Agreements  Act.  A  recommendation  to 
revise  the  FAR  to  provide  consistency  in 
FAR  25.402  and  the  clause  at  52.22S-8 
has  already  been  made  and  is  being 
considered  by  the  PAR  councils. 

B.  Determination  Te  Issue  a  Temporary 
Regulatory  j 

A  determination  nas  been  made  to 
issue  the  regulation  in  GSAR  as  a 
temporary  rule.  This  action  is  necessary 
to  authorize  a  deviation  to  an  existing 
FAR  clause  to  ensure  consistency  with 
the  revised  policy  on  the  application  of 
the  Trade  Agreement  Act  coverage  in 
FAC  84-38.  However,  pursuant  to  Public 
Law  98-577  and  FAR  1.501,  public 
comments  are  solidted  and  will  be 
considered  in  formilating  a  final  rule. 

C.  Executive  Order  12291 

The  Director,  Office  of  Management 
and  Budget  (OMB),  by  memorandum 
dated  December  14 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule. 

D.  Regulatory  Flexibility  Act 

This  temporary  rule  is  not  expected  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq., 
because  it  authorizes  a  deviation  to  a 
FAR  clause  that  will  resolve  an 
inconsistency  with  current  FAR  policy 
that  has  been  previously  incorporated 
into  proau'ement  process.  Therefore,  an 
Initial  Regulatory  Flexibility  Analysis 
has  not  been  prepared. 

E.  Paperworic  Reduction  Act 

This  temporary  rule  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  OMB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501). 

List  of  Subjecte  in  48  CFR  Part  525 

Government  procurement. 

1.  The  authority  citation  for  48  CFR 
part  525  continues  to  read  as  follows: 

Authority:  40  U.S.C  488(c). 

2.  48  CFR  part  525  is  amended  by  the 
following  Acquisition  Circular 

General  Services  Administration 
Acquisition  Regulation  Acquisition 
Circular  (AC-89-3) 

To:  All  GSA  contracting  activities. 

Subject:  Deviation  to  FAR  clause  52.225- 
9,  Buy  Amerioan  Act — ^Trade 
Agreements  Act — Balance  of 
Payment  Program. 


1.  Purpose.  This  Acqaisition  Circular 
authorizes  GSA  contracting  activities  to 
deviate  fiY)m  the  FAR  dause  52.225-8,' 
Buy  American  Act— Trade  Agreements 
Act— Balance  of  Payment  Program,  in 
the  manner  prescribed  in  this 
Acquisition  Circular. 

2.  Background.  The  Federal 
Acquisition  Regulation  (FAR)  was 
amended  by  FAC  84-38,  effective 
August  19, 1988,  to  implement  a  diange 
to  Subpart  25.4  concerning  the 
appUcation  of  the  Trade  Agreements 
Act  coverage  to  a  particular  acquisition. 
Specifically,  the  determination  on 
whether  a  particular  acquisition  is 
subject  to  the  Trade  Agreements  Act  is 
now  based  on  the  total  estimated  value 
of  the  entire  procurement  rather  than  the 
dollar  value  of  offers  received.  This 
change  was  based  on  die  revision  to  the 
Agreement  on  Govenunent  Procurement 
that  was  effective  February  14, 1988. 
FAC  84-38,  although  it  revised  various 
FAR  parts  and  subparte  to  implement 
the  revisions  to  the  Agreement  on 
Government  Prociu«ment,  did  not  revise 
FAR  clause  52.225.-9.  As  a  result 
paragraphs  (b)  and  (c)  of  the  FAR  clause 
could  be  interpreted  in  a  maimer 
inconsistent  with  the  revised  policy  at 
FAR  25.402  on  the  application  of  the 
Trade  Agreements  Act  to  a  particular 
procurement.  Consequendy,  a  class 
deviation  has  been  approved  for  GSA 
contracting  activities  to  modify  the  FAR 
clause  as  prescribed  below. 

3.  Effective  date.  August  15, 1989. 

4.  Expiration  date.  This  Acquisition 
Circular  expires  July  31, 1990,  uidess 
cancelled  earlier. 

5.  Reference  to  regulation.  Section 
525.402  of  the  GSAR. 

6.  Explanation  of  change.  Section 
525.402  is  amended  by  revising 
paragraph  (a),  redesignating  paragraph 
(b)  as  (c),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

PART  525-[AMENDBD] 

Subpart  525.4— Purcliases  Under  the 
Trade  Agreements  Aet  of  1979 

525.402    Policy. 

(a)  Under  FAR  25.4a2(a],  when  tiie 
estimated  value  of  all  items  or  products 
(exdusive  of  any  item  or  product  within 
any  of  the  exceptions  described  in  FAR 
25.403)  listed  in  the  solicitation  exceeds 
the  Trade  Agreements  Act  threshold,  the 
contracting  officer  shall  evaluate  offers 
without  regard  to  the  restrictions  of  the 
Buy  American  Act  or  the  Balance  of 
Payment  Program.  The  Trade 
Agreements  Act  threshold  is  $156,000. 

(b)  In  order  to  remove  the 
inconsistency  between  paragraphs  (b) 
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and  (c)  of  FAR  clause  52.225-9  and  the 
policy  at  FAR  25.402,  contracting 
officers  are  authorized  to  deviate  from 
the  FAR  clause  at  52.225-9,  Buy 
American  Act — ^Trade  Agreements 
Act— Balance  of  Payment  Program,  in 
solicitations  and  contracts  that  are 
subject  to  the  Trade  Agreements  Act  by 
modifying  paragraphs  (b)  and  (c)  of  the 
FAR  clause  as  follows: 

(1)  Revise  the  last  sentence  of 
paragraph  (b)  to  read:  "Contractors  may 
not  supply  a  foreign  end  product  unless 
the  foreign  end  product  is  a  designated 
country  end  product  or  a  Caribbean 
Basin  countiy  end  product  (see  FAR 
25.401]  or  imless  a  waiver  is  granted 
under  section  302  of  the  Trade 
Agreements  Act  of  1979  (see  FAR 
25.402(c))." 

(2)  Revise  paragraph  (c)  to  read: 
"Offers  will  be  evaluated  in  accordance 
with  the  policies  and  procedures  of  FAR 
25.402(a)(1)." 

*        •        •        *        * 

Dated:  August  9, 1989. 

Richard  H.  Hopf,  m, 

Associate  Administrator  for  Acquisition 
Policy. 

[n?  Doc.  89-19058  FUed  8-14-69;  8:45  am] 

BILUNQ  CODE  6820.«1-« 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1207  and  1249 
[Ex  Parte  No.  MC-190] 

Elimination  of  Accounting  and 
Reporting  Requirements  for  Private 
Carriers 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
new  accounting  and  reporting 
regulations  at  49  CFR  Part  1207  and  49 
CFR  Part  1249  governing  the 
classification  of  Class  1  and  Class  II 
common  and  contract  motor  carriers  of 
properfy  to  exclude  certain  private 
carrier  operating  revenues  from  annual 
carrier  operating  revenues  (ACOR). 
ACOR  is  used  to  determine  motor 
carrier  classification.  Class  I  and  Class 
n  motor  carriers  are  subject  to 
Commission  accounting  and  periodic 
reporting  [see  Instruction  1, 49  CFR 
1207.2).  This  revision  will  ensure  that 
only  those  private  motor  carriers  with 
regulated  for-hire  revenues  of  $1  million 
or  more  are  required  to  follow 
Commission  accoimting  and  reporting 
requirements.  Further,  excluded  private 
revenues  will  be  reported  in  new 
account  3990  to  assure  that  these 


revenues  will  be  segregated  and 
disregarded  when  computing  a  carrier's 
ACOR  for  dassification  purposes. 

DATES:  This  revision  is  effective  August 
15. 1989,  and  shall  be  used  for  the 
reporting  year  beginning  January  1, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  B.  Felder  or  William  F.  Moss  m, 
(202)  275-7510  or  (202)  275-7510.  (TDD 
for  hearing  impaired:  (202)  275-1721) 

SUPPLEMENTARY  INFORMATION: 

Specifically,  this  decision  will  exclude 
revenues  from  the  classification  process 
derived  from  the  performance  of  private 
interstate  and/or  intrastate  carriage, 
compensated  intercorporate  hauling 
(CIH),  and  leasing  of  vehicles  with 
drivers  to  private  carriers.  These 
revenues  are  derived  from  activities 
which  would  not  normally  create  an 
accoimting  and  reporting  obligation  to 
the  Commission  if  private  carriers  did 
not  also  possess  interstate  common  or 
contract  motor  carrier  authority. 

This  proceeding  was  initiated  by 
Notice  of  Proposed  Rulemaking  (NPR) 
(53  FR  39119,  published  October  5, 1988) 
served  October  4, 1988,  in  response  to 
petitions  from  the  National-American 
Wholesale  Grocers'  Association  and  the 
Private  Truck  Council  of  America,  Inc. 
In  addition  to  seeking  to  exclude  various 
private  revenue  categories  from  ACOR, 
the  petitioners  also  sought  to  change  the 
annual  reporting  period  provided  in  49 
CFR  1207  from  a  calendar  year  or  an 
accounting  year  of  thirteen  4-week 
periods  ending  on  one  of  the  last  7  days 
of  the  calendar  year,  to  a  thirteen  4- 
week  period  whose  final  day  may  be 
any  day  of  any  month,  commonly  called 
a  fiscal  year. 

We  have  declined  to  incorporate  any 
change  in  the  annual  reporting  period. 
We  continue  to  believe  the  calendar 
year  basis  is  necessary  to  ensure  the 
uniformity  in  accounting  instructions 
and  facilitate  the  summarization  of 
annual  report  data  reported  to  the 
Commission.  The  changes  are  set  forth 
below. 

To  piu-chase  a  copy  of  the  full 
decision,  write,  call,  or  pick  up  in  person 
from:  Dynamic  Concepts,  Inc.,  Room 
2229,  Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
275-1721.) 

Energy  and  Environmental 

This  decision  will  not  significantly 
affect  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


Regulatory  Flexilnlity 

We  certify  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

49  CFR  Part  1207 

Motor  carriers.  Uniform  system  of 
accounts. 

49  CFR  Part  1249 

Motor  Carriers,  Reporting  and 
recordkeeping  requirements. 

Decided:  August  4, 1989. 

By  the  Commission,  Cliairman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
Noteta  R.  McGee. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1207 
and  1249  of  tiie  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1207-CLASS I  AND  CLASS  II 
COMMON  AND  CONTRACT  MOTOR 
CARRIERS  OF  PROPERTY 

1.  The  authority  citation  for  part  1207 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  10321. 10751, 11142  and 
11145;  5  U.S.C.  553. 

$1207.1    [Amended] 

2.  Section  1207.1,  InstiTiction  1(b)(1). 
tmder  Class  I  and  Class  II  Motor 
Carriers  Instructions,  is  revised  to  read 
as  follows: 

1.  Classification  of  carriers. 


(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual  carrier 
operating  revenues  (excluding  revenues  from 
private  carriage,  compensated  intercorporate 
hauling,  and  leasing  vehicles  with  drivers  to 
private  carriers  Account  3990)  after  applying 
the  revenue  deflator  formula  in  Note  A. 
Upward  and  downward  reclassification  will 
be  effected  as  of  January  1  of  the  year 
immediately  following  the  third  consecutive 
year  of  revenue  qualification. 


3.  New  account  3990  is  added  to 
Revenue  Account  Explanations  to  read 
as  follows: 

3990  Private  Carriage,  Compensated 
Intercorporate  Hauiing,  and  Leasing  Vehicles 
with  Drivers  to  Private  Carriers 

This  account  shall  include  all  private 
carriage  and  compensated  intercorporate 
revenues,  both  interstate  and/or  intrastate. 
This  account  shall  also  include  revenue 
generated  from  leasing  vehicles  with  drivers 
to  private  carriers.  Revenues  generated  from 
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private  carriage,  compensated  intercorporate 
hauling,  and  leasing  vdiiclea  with  drivers  to 
private  carriers  shall  not  be  included  in 
acctxints  3100-3900. 

PART  ISM-REPORTS  OF  MOTOR 
CARRIERS 

4.  The  authority  citation  for  part  1249 
continues  to  read  as  follows: 

Authority:  49  U.S.C  11142  and  11145;  5 
U.S.C  553. 

5.  Section  124g.2(b](l)  is  revised  to 
read  as  follows: 

S1249.2   Claalllcalkiii  of  canHra   moto 
carrtfa  of  proparty,  houwhold  gaoda 
earrlars,  and  dual  proparty  carrtara. 

(b)(1)  The  class  to  which  any  carrier 
belongs  shall  be  determined  by  annual 
carrier  operating  revenues  (excluding 
revenues  from  private  carriage, 
compensated  interoHporate  hauling, 
and  leasing  vehicles  with  drivers  to 
private  carriers.  Account  3990)  after 
applying  the  revenue  deflator  formula  in 
Note  A.  Upward  and  downward 
reclassification  will  be  effected  as  of 
January  1  of  the  year  immediately 
followGig  the  third  consecutive  year  of 
revenue  qualification. 


[FR  Doc.  89-19100  Filed  8-14-89;  8:45  am] 
BNJJNO  coot  703S-01HI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Admlnietratlon 

50  CFR  Part  672 

[Doekal  No.  81132-9033] 

Qroundflsh  of  the  Gulf  of  Alaaka 

AOtNCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA  Commerce. 


action:  Notice  of  closure;  request  for 
comments. 

summary:  The  Director,  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  portion  of  the  total 
allowable  catch  (TAC)  of  sablefish 
allocated  to  trawl  gear  in  the  Western 
Regulatory  Area  of  tfie  Gulf  of  Alaska 
has  been  reached.  The  Secretary  of 
Commerce  is  prohibiting  further 
retention  of  sablefisk  by  trawl  vessels 
fishing  in  this  district  from  12:00  noon, 
Alaska  Daylight  Time  (Ad.t.),  on  August 
10, 1989,  through  December  3l  1989. 
DATES:  This  notice  is  effective  from 
12:00  noon,  Ad-t,  on  August  10,  until 
midni^t  A.s.L,  December  31, 1989. 
Comments  are  invited  until  August  25, 
1989. 

addresses:  Comments  should  be 
addressed  to  Steven  Pennoyer.  Director, 
Alaska  Region  (Regional  Director), 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau,  Alaska  99802-1668. 
FOR  FURTHER  INFORMATION  CONTACT 
Jessica  A.  Gharrett  Resource 
Management  Specialist  NMFS,  907-58ft- 
7230. 

SUPPIEMENTARY  INFORMATION:  llie 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  lone  in  the  Gulf  of 
Alaska  under  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Regulations  implementing  the  FMP  are 
at  50  CFR  part  672.  Section  672.20(a)  of 
the  regulations  establishes  an  optimum 
yield  range  of  116,000-800,000  metric 
tons  (mt)  for  all  groundfish  species  in 
the  Gulf  of  Alaska.  The  TACs  for  target 
species  and  species  groups  are  specified 
annually  and  apportioned  among  the 
regulatory  areas  and  districts. 

Section  672.24(b)(2)  restricts  the  trawl 
catch  of  sablefish  in  the  Western 
Regulatory  Area  to  20  percent  of  the 
TAC.  The  1989  TAC  specified  for 
sablefish  in  the  Western  Regulatory 


Area  is  3,770  mt  (54  FR  0524.  February 
13. 1989):  20  percent  of  the  TAC  is  750 
mt.  Under  §  672.24(b)(3)(u).  if  the  sbare 
of  the  sablefish  TAC  assigned  to  any 
type  of  gear  for  any  area  or  district  is 
reached,  further  catches  of  sablefish 
must  be  treated  as  prohibited  species  by 
persons  using  that  type  of  gear  iat  the 
remainder  of  the  year. 

The  Regional  Director  reports  that  630 
mt  of  sablefish  have  been  harvested  by 
vessels  using  trawl  gear  in  the  Western 
Regulatory  Area  through  July  29. 1989. 
Current  daily  catch  rates  per  vessel  are 
as  high  as  3.5  mt.  At  this  catch  rate,  the 
balance  of  the  750  mt  allocated  to  trawl 
vessels  in  the  Western  Regulatory  Area 
will  be  harvested  by  12KX)  noon,  A.d.t.. 
August  10, 1989. 

Therefore,  pursuant  to 
S  e72.24(b)(3)(ii).  the  Secretary  is 
prohibiting  further  retention  of  sablefish 
caught  with  trawl  gear  in  the  Western 
Regulatory  Area  effective  12M)  noon. 
Ad.t.  August  10. 1989.  After  that  date, 
any  sablefish  caught  with  trawl  gear  in 
the  Western  Regulatory  Area  must  be 
treated  as  prohibited  species  and 
discarded  at  sea. 


Classification 

This  action  is  taken  under  S§  672.22 
and  672.24,  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFK  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801,  et  seq. 

Dated:  August  9, 1989. 
Richard  H.  Schaefer. 

Director  of  Office  of  FisheHea,  Conservation 
and  Management,  National  Maririe  Fisheries 
Service. 

[FR  Doc.  89-19114  Filed  8-^0-a8;  2:17  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  pubfic  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  pvo  interested  persons  an 
opportunity  to  parlidpate  in  the  nite 
mal(ing  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporatton 

7  CFR  Part  401 

[Amdt  No.  52;  Doc.  No.  6955S1 

General  Crop  Ineuranoe  Regulations; 
Cotton  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401).  effective  for  the  1990 
and  succee(&ig  crop  years,  by  revising 
and  reissuing  7  CFR  401.118,  the  Cotton 
Endorsement  The  intended  effect  of  this 
rule  is  to  provide  cotton  insureds  a  unit 
division  by  share,  section,  and  practice 
(irrigated  and  non-irrigated)  instead  of 
the  previous  unit  division  based  on 
Agricultural  Stabilization  and 
Conservation  (ASCS>Farm  Serial 
Number. 

dates:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  shoiild  be 
received  not  later  than  September  14. 
1989.  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090. 
South  Building,  U.S.  Department  of 
Agriculture.  Washington,  DC.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation.  U.S.  Department 
of  Agriculture.  Washington.  DC  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  RIF0RMAT10N:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sonaet  review  date 
established  for  ttiese  reguladons  is  May 
1.1994. 


John  Marshall,  Manager.  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  maior  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  ad^rse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulator   Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  enviroiunent  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  General 
Crop  bisuranoe  Regulations  (7  CPK  part 
401),  by  revising  and  reissuing  7  CFR 
401.119,  the  Cotton  Endorsement 
effective  for  the  1990  and  succeeding 
crop  years,  to  provide  cotton  insureds  a 
unit  division  by  share,  section,  and 
practice  (irrigated  and  non-irrigated] 
instead  of  the  previous  unit  division 
based  on  (ASCS)  Farm  Serial  Number. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
General  Crop  Insurance  Policy.  These 
changes  do  not  affect  meaning  or  intent 
of  the  provisions.  In  revising  and 
reissuing  the  Cotton  Endorsement  FCIC 
proposes  to  make  other  changes  in  the 
provisions  for  insuring  cotton  as  follows: 

1.  Section  3 — Add  language  to  allow 
for  a  premium  adjustment  for  insureds 


with  good  experience.  The  applicable 
premium  adjustment  percentage  will  be 
shown  on  the  actuarial  table. 

2.  Section  5 — Change  unit  division 
language  to  allow  division  by  share, 
section,  and  practice  (irrigated- 
nonirrigated).  Cotton  insureds  were 
previously  allowed  unit  division  only  by 
ASCS  Farm  Serial  Number.  The  new 
unit  division  language  for  cotton  will 
now  be  identical  to  the  methods  used  for 
wheat  com,  etc. 

3.  Section  7— Qiange  language  to 
correspond  with  the  way  tiw  Agriculture 
Marketing  Service  (AMS)  identifies  and 
reports  spot  cotton  prices  as  codified  in 
the  Code  of  Federal  Regulations  (7  CFR 
part  27). 

4.  Section  10 — ^Add  definition  of 
"Growth  Area"  as  the  geographic  area 
designated  by  the  Secretary  of 
Agriculture  for  the  purpose  of  reporting 
cotton  prices. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole.  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  during  regular  business  hours. 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Cotton. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C.  ISOl  el  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  ^e  General  Crop 
Insurance  Regulations  (7  CFR  part  401) 
by  revising  and  reissuing  the  Cotton 
Endorsement  (7  CFR  401.119),  proposed 
to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  401-{AMENDCOl 

1.  The  authority  citation  for  7  CFR 
part  401  contiiraes  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 
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2.  7  CFR  401.119  is  revised  to  read  as 
follows: 

9401.119    Cotton  wMlorMnMnt 

The  provisions  of  the  Cotton  Crop 
Insurance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Fadenl  Crop  Insimooe  Caqtoradon 

Cotton  Endorsement 

1.  Insured  Crop  and  Acreage 

a.  The  crop  inaured  will  be  American 
Upland  lint  cotton. 

b.  The  acreage  insured  of  skip-row  cotton 
will  be  the  acreage  occupied  by  the  rows  of 
cotton  after  eliminating  the  skipped-row 
portions. 

c.  Iii  addition  to  the  cotton  not  insurable 
under  section  2  of  the  general  crop  insurance 
policy,  we  do  not  insure  any  cotton: 

(1)  Which  is  not  irrigated  and,  in  the  same 
calendar  year,  is  grown: 

(a]  Where  a  hay  crop  was  harvested;  or 

(b)  Where  a  small  grain  crop  reached  the 
heading  stage. 

(2)  Planted  in  excess  of  any  mandatory 
acreage  limitationB  applicable  to  the  farm  by 
any  program  administered  by  the  United 
States  Department  of  Agriculture;  or 

(3)  Destroyed,  or  put  to  another  use  in 
order  to  comply  widi  other  United  States 
Department  of  Agriculture  programs. 

d.  In  lieu  of  subsection  2.e.[7]  of  the  general 
crop  insurance  policy,  we  do  not  insure  any 
cotton  planted  with  another  spring  planted 
crop. 

e.  A  late  planting  agreement  will  be 
available  for  cotton. 

2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

a.  Adverse  weather  conditions; 

b.  Fire; 

c.  Insects; 

d.  Plant  disease; 

e.  Wildlife; 

f.  Earthquake; 

g.  Volcanic  eruption;  or 

h.  If  applicable,  failure  of  the  irrigation 
water  supply  due  to  an  unavoidable  cause 
occurring  a^er  the  beginning  of  planting; 
unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

3.  Annual  Premium 

The  annual  premium  amount  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  at  the  time  of  planting,  times  any 
applicable  premium  adjustment  percentage 
for  which  you  may  qualify  as  shown  in  the 
actuarial  table. 

4.  Insurance  Period 

a.  In  lieu  of  subsection  7.b.  of  the  general 
crop  insurance  policy  (harvest  of  the  unit), 
insurance  will  end  upon  removal  of  the 
cotton  from  the  field. 

b.  The  calendar  dates  for  the  end  of  the 
insurance  period  are  as  follows: 

(1)  Val  Verde,  Edwards.  Kerr,  KendaU, 


Bexar,  Wilson,  Ksrnes,  Goliad, 
Victoria,  and  Jackson  counties, 
Texas,  and  all  Texas  counties  lying 
South  thereof. „ September  30; 

(2)  Arizona,  California,  New  Mexico, 

Oklahoma,  and  all  other  Texas 

counties .• January  31: 

(3)  All  other  states..... December  31. 

5.  Unit  Division 

Cotton  acreage  that  would  otherwise  be 
one  unit,  as  defined  in  Section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  optional  unit,  if 
for  each  proposed  unit: 

a.  You  maintain  written,  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  insured  cotton  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida]  or,  in  the  absence 
of  section  descriptions  (and  in  Florida],  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or  ASCS 
Farm  Serial  Numbers  are  clearly  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  cotton  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  the  adjacent  section  or  ASCS  Farm 
Serial  Number  or 

c.  The  acreage  planted  to  the  insured 
cotton  is  located  in  a  single  section  or  ASCS 
Farm  Serial  Number  and  consists  of  acreage 
on  which  both  an  irrigated  and  nonirrigated 
practice  are  carried  out,  provided: 

(1)  Cotton  planted  on  irrigated  acreage 
does  not  continue  into  nonirrigated  acreage 
in  the  same  rows  or  planting  pattern;  and 

(2]  Planting,  fertilikng  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  dryland  and  irrigated  farming  practices 
for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

6.  Notice  of  Damaze  or  Loss 

For  purposes  of  Section  8  of  the  general 
crop  insurance  policy  the  representative 
sample  of  the  unharvested  crop  must  be  at 
least  10  feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indenmity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantes; 

(2]  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.); 

(3)  Multiplying  the  remainder  by  the  price 
election;  and 

(4]  Multiplying  this  product  by  your  share. 

b.  The  total  production  to  be  counted  for  a 
unit  will  include: 

(1]'A11  harvested  production;  and 

(2)  All  appraised  production  which  will 
include: 

(a]  Mature  and  potential  production  on 
unharvested  acreagae 


(b]  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  cotton  fanning  practices; 

(c]  Not  less  than  the  applicable  guarantee 
for  any  acreage  which  is  abandoned  or  put  to 
another  use  without  our  prior  written  consent 
or  damaged  solely  by  an  iminsured  cause; 
and 

(d]  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  any 
acreage  of  cotton  that  is  fenmature  when  we 
determine  that  harvest  of  cotton  becomes 
general  in  the  county. 

(e]  Appraised  production  on  insured 
acreage  for  which  we  have  given  written 
consent  to  be  put  to  another  use,  unless  such 
acreage  is:  | 

(i]  Not  put  to  another  use  before  harvest  of 
cotton  becomes  general  in  the  county  and  is 
reappraised  by  us; 

(ii)  Further  damaged  by  an  insured  cause 
and  is  reappraised  by  us;  or 

(iii)  Harvested;  and 

(f]  Appraised  production  of  not  less  than 
the  harvested  guarantee  on  acreage  where 
the  stalks  have  been  desfroyed  without  our 
written  consent. 

c.  When  mature  cotton  (harvested  or 
unharvested)  has  been  damaged  solely  by 
insured  causes,  the  production  to  count  will 
be  reduced  if,  on  the  date  the  final  notice  of 
loss  is  given  by  the  insured,  the  price 
quotation  for  cotton  of  like  quality  (price 
quotation  "A")  for  the  applicable  growth  area 
is  less  than  75  percent  of  price  quotation  "B." 
Price  quotation  "B"  will  be  that  day's  growth 
area  price  quotation  for  the  same  area  for 
cotton  of  the  grade,  staple  length,  and 
micronaire  reading  shown  by  the  actuarial 
table  for  this  purpose.  The  pounds  of 
production  to  be  counted  will  be  determined 
by  multiplying  the  number  of  pounds 
(harvested  and  appraised]  of  mature  cotton 
by  price  quotation  "A"  and  dividing  the  result 
by  75  percent  of  price  quotation  "B." 

8.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination  dates  are: 


State  and  county 


Val  Verde.  Edwards,  Ke«T,  Kendall, 
Bexar,  Wilson,  Karnes,  Goliad, 
Victoria,  and  Jackson  Counties, 
Texas,  and  all  Texas  counties 
lying  south  thereof. 

Alatjama;  Anzona;  Ariunsas;  Cafi- 
fomia;  Florida;  Georgia;  LoMh 
arta;  Mississippi;  Nevada;  North 
Carolina:  South  Carolina;  and  El 
Paso,  Hudspeth,  CulDerson, 
Reeves,  Loving,  Winkler,  Ector, 
Upton,  Reagan,  Sterling,  Coke, 
Tom  Green,  Concho,  McOulkxh, 
San  Sat>a,  Mills,  Hwnitton, 
Bosque,  Johnson,  Tarrant,  Wise, 
Cooke  Counties,  Texas,  snd  all 
Texas  counties  lying  south  and 
east  thereof  to  and  Irtduding 
Terrell,  Crockett  Sutton,  Kimble, 
Gillespie,  Blanco,  Comal,  Guada- 
lupe, Gonzales,  De  Witt  Lavaca, 
Cokirado,  Wharton,  and  Mata- 
gorda Counties,  Texas. 


Cancetlatkxi 

and 
termination 

dates 


Fetxuary  15. 


March  31. 
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Stata  and  county 

Caneaitfton 
and 

terminttion 

Alt  other  TsRaa  counSee  and  al 

other  awas. 

Aprils. 

9.  Contract  Changes 

The  date  by  which  contract  cfaaogee  will  be 
available  in  your  service  office  is  December 
31  preceding  the  cancellation  date  for 
counties  with  an  April  15  cancellation  date 
and  November  30  preceding  the  cancellation 
date  for  al!  odwr  Counties. 

10.  Meaning  of  Terms 

a.  Cotton  means  only  American  Upland 
Cotton. 

b.  Crop  year  means  the  period  beginning  at 
planting  and  extending  through  the  end  of  the 
insurance  period  showii  in  section  4  and  is 
designated  by  the  calendar  year  in  which  the 
crop  is  normally  planted. 

c.  Harvest  means  the  removal  of  the  seed 
cotton  on  each  acre  from  the  open  cotton  boll 
or  the  severance  of  the  open  cotton  boU  from 
the  stalk  by  either  manual  or  mechanical 
means. 

d.  Mature  cotton  means  cotton  which  can 
be  harvested  either  manually  or  mechanically 
and  will  include  both  unharvested  and 
harvested  cotton. 

e.  Skip-row  means  planting  patterns 
consisting  of  altematiag  rows  of  cotton  and 
fallow  rows  or  rows  of  anotlwr  crop  as 
defined  by  ASCS  (if  non-cotton  rows  are 
occupied  by  another  crop  any  yield  factor 
normally  applied  for  skip-row  cotton  will  not 
be  applicable). 

f  Growth  area  means  a  geographic  area 
designated  by  tJ»e  Secretary  of  Agriculture  for 
the  purpose  of  reporting  cotton  prices. 

Done  in  Washington,  ITC,  on  August  7, 
1989. 

John  Marshall. 

Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  S9- 19008  Filed  8-14-69;  8:45  am] 
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7  CFR  Part  401 

[AtndL  No.  37;  Dec.  Na  6959S] 

General  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation.  USOA. 
action:  Proposed  rule. 

SUMMAJIY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  emend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401),  effective  for  the  1990 
and  succeeding  cn^  years,  to:  (1) 
Clarify  the  time  limit  for  an  insured 
producer  to  submit  a  report  or  a  notice 
to  FCIC;  and  (2)  modify  the  restriction 
against  insuring  land  which  has  been 
strip  milled.  Hw  intent  of  this  rule  is  to 
provide  language  aUowing  the  insured 


producer  to  sabmit  required  notices  or 
reports  on  the  next  business  day  if  the 
reporting  or  noti^cation  date  falls  on  a 
weekend  or  Federal  holiday,  or  if  the 
insured's  service  office  is,  for  any 
reason,  closed  on  such  reporting  or 
notification  date,  and  to  provide  crop 
insurance  on  land  which  has  been  strip 
mined  by  written  agreement  between 
the  insured  and  FCIC. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  than  October  16. 
1989,  to  be  sure  of  consideration. 
addresses:  Written  conunents  should 
be  sent  to  the  Office  of  the  Manager. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

FOK  niHTNER  MFORMATION  CONTACT 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SWPLCMENTARY  INFOflMATION:  This 

action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  imder  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
established  as  April  1, 1992. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  mafor  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperworic  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  die  Regulatory  Flexibility 
Act;  thMefore.  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 


part  3015,  sulq>art  V.  published  at  48  FR 
29115,  fune  24, 1983. 

This  action  is  not  expected  to  have 
any  signifkant  impact  on  the  quality  of 
the  human  environment  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  faly  3a  1987.  FCIC 
published  a  final  rule  in  the  Federal 
Register  at  52  FR  26443.  providing  the 
regulations  for  insuring  crops  under  the 
General  Crop  Insurance  Policy. 

Throughout  the  General  Crop 
Insurance  Regulations  and  Policy  are 
references  to  important  dates  which 
must  be  adhered  to  by  the  insured  under 
the  policy,  including  required  reports 
which  must  be  filed  to  comply  with 
insiu-ance  provisions,  and  special 
notices  which  must  be  submitted  to 
FCIC  in  order  to  be  eligible  for  the 
program's  benefits. 

Subsection  20  of  7  CFR  part  401.  tided 
"Notices",  provides  that  all  notices 
required  to  be  given  by  the  insured  must 
be  in  writing  and  received  by  the  service 
office  within  the  designated  time,  unless 
otherwise  provided  by  the  notice 
requirement  When  immediate  notice  is 
required,  it  may  be  given  by  telephone 
or  in  person  and  confirmed  in  writing. 
The  time  of  the  notice  is  determined  by 
the  time  of  FCICs  receipt  of  the  written 
notice. 

Subsection  21,  tided  "Dates,  Reports, 
and  Notices",  cautions  the  insured  that 
in  order  to  preserve  his/her  rights  under 
the  policy,  the  insured  is  required  to  file 
a  number  of  reports  and  notices  to  FCIC 
by  certain  dates. 

While  it  is  common  business  practice 
to  extend  the  date  for  a  specific  action 
to  the  next  business  day  if  such  date  is 
not  a  regular  business  day,  that  is  not 
set  out  in  the  General  Crop  Insurance 
Policy. 

Section  2e.(12)  of  the  General  Crop 
Insurance  Policy  provides  that  FCIC 
does  not  insure  any  acreage  which  has 
been  strip  mined.  Some  strip  mined 
acreage  is  sufficiently  reclaimed  back  to 
agricultural  productivity.  FCIC  has 
determined  that  this  restriction  should 
be  modified  to  allow  crop  insurance  by 
written  agreement  between  the  insured 
and  FCIC. 

Accordingly,  FCIC  proposes  to  clarify 
the  time  limit  for  an  insured  producer  to 
submit  a  report  or  a  notice  to  FCIC,  and 
modify  the  restriction  against  insuring 
land  which  has  been  strip  mined  to 
provide  crop  insurance  by  written 
agreement  between  the  insured  and 
FCIC. 

Written  comments  are  solicited  by 
FCIC  for  60  days  following  pubUcation 
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of  this  rule  in  the  Federal  Register. 
Written  comments,  data,  and  opinions 
on  the  rule  should  be  sent  to  Peter  F. 
Cole  Secretary.  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090.  South  Building.  U.S. 
Department  of  Agricdture.  Washington. 
DC  20250. 

All  comments  received  pursuant  to 
this  notice  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manager  at  the  above  address, 
during  regular  business  hours.  Monday 
through  Friday. 

List  of  Subjecto  in  7  CFR  Part  401 

.  Crop  insurance.  General  crop 
insurance  policy. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  in  the  following 
instances: 

PART  401-QENERAL  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Autlnrity:  7  U.S.C  1506, 1516. 

2.  7  CFR  401.8(d)  is  amended  by 
revising  paragraphs  2.e.(12)  and  20  of  the 
General  Crop  Insurance  Policy  to  read 
as  follows: 

1 401 J   The  appNcation  and  poHcy. 

(d)  •  •  • 

2.  Crop,  acreage,  and  share  insured. 


e. '  "  ■ 

(12)  Which  has  been  strip  mined  unless  we 
agree  in  writing  to  insure  such  acreage. 
•        *        •        •        • 

20.  Notices. 

All  notices  required  to  he  given  by  you 
must  be  in  writing  and  received  by  your 
service  office  within  the  designated  time 
unless  otherwise  provided  by  the  notice 
requirement  Notices  required  to  be  given 
iminediately  may  be  by  telephone  or  in 
person  and  confirmed  in  writing.  Time  of  the 
notice  will  be  determined  by  the  time  of  our 
receipt  of  the  written  notice.  If  the  date  by 
which  you  are  required  to  submit  a  report  or 
notice  falls  on  a  Saturday,  Sunday,  or  Federal 
hohday,  or,  if  your  service  office  is,  for  any 
reason,  not  open  for  business  on  the  date  you 
are  required  to  submit  such  notice  or  report 
such  notice  or  report  must  be  submitted  on 
the  next  business  day. 


Done  in  Washington,  DC,  on  August  7, 
1969. 

John  Manhall. 

Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc  19006  Filed  B-14-89;  8:45  am] 
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7  CFR  Part  401 

[AmdL  No.  21;  Doc.  No.  6920S] 

General  Crop  Insurance  Regulations; 
Grape  Endorsement 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  kisurance  Regulations 
(7  CFR  part  401),  effective  for  the  1990 
and  succeeding  crop  years,  by  adding  a 
new  section,  7  CFR  401.130,  the  Grape 
Endorsement.  The  intended  effect  of  this 
rule  is  to  provide  the  provisions  of  crop 
insurance  protection  on  grapes  in  an 
endorsement  to  the  general  crop 
insurance  policy.  I 
DATE  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
received  not  later  than  September  14, 
1989,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.8.  Department  of 
Agriculture,  WasMngton,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  151Z-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  ander  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is  May 

1,1994. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  mare;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regtdatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  lune  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  add  to  the  General 
Crop  Insurance  Regulations  (7  CFR  part   . 
401),  a  new  section  to  be  known  as  7 
CFR  401.130,  the  Grape  Endorsement, 
effective  for  the  1990  and  succeeding 
crop  years  in  California  (1991  and 
succeeding  crop  years  in  all  other 
states),  to  provide  the  provisions  for 
insuring  grapes.  The  earliest  date  by 
which  changes  in  the  contract  must  be 
filed  in  the  service  offices  in  California 
is  October  31, 1989.  The  e'ariiest  filing 
date  for  all  other  states  is  August  31, 
1990. 

Upon  publication  of  7  CFR  401.130  as 
a  final  rule,  the  provisions  for  insuring 
grapes  contained  therein  will  supersede 
those  provisions  contained  in  7  CFR  part 
411,  the  Grape  Crop  Insurance 
Regulations,  effective  in  California  only, 
with  the  beginning  of  the  1990  crop  year. 
The  present  policy  contained  in  7  CFR 
part  411  for  all  states  except  California 
will  be  in  effect  for  the  1990  crop  year; 
terminated  at  the  end  of  the  1990  crop 
yean  and  later  removed  and  reserved. 
FCIC  will  propose  to  amend  the  title  of  7 
CFR  part  411  by  separate  docimient  so 
that  die  provisions  therein  are  effective 
only  as  outlined  above. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
new  general  crop  insurance  policy. 
These  changes  do  not  affect  meaning  or 
intent  of  the  provisions.  lit  adding  the 
new  Grape  EndorsenKnt  to  7  CFR  pari 
401,  FCIC  makes  other  changes  in  the 
provisions  for  insuring  grapes  as 
follows: 
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1.  Subsection  1. — Change  language  to 
allow  an  insured  to  elect  the  varieties  to 
be  insured  in  California  only.  Add 
language  regarding  the  insurable  age  of 
grafted  vines. 

2.  Subsection  2. — Remove  reference  to 
direct  Mediterranean  Fruit  Fly  damage 
as  an  insured  cause  of  loss.  This  insect 
is  more  easily  controlled  than  many 
other  grape  pests  and  since  we  do  not 
cover  insect  damage  in  general,  this 
cause  should  not  be  included. 

3.  Subsection  4.— Add  language  to 
prevent  adverse  selection  via  coverage 
levels  or  price  election  levels  for 
individual  varieties. 

4.  Subsection  7.— Change  insurance 
period  dates  for  Idaho  and  Oregon  to 
match  the  dates  in  Washington.  These 
two  states  previously  fell  into  the  "all 
other  states"  category.  Add  an  end-of- 
insurance  date  of  October  10  for  new 
county  programs  in  Mississippi.  Revise 
language  to  allow  insurance  coverage 
for  acreage  acquired  after  sales  closing 
date  in  all  states.  Previous  language 
allowed  this  only  in  certain  states. 

5.  Subsection  8. — ^Revise  unit  division 
language  to  include  provisions  for 
California  to  establish  as  policy  units 
each  variety  insured  and  to  permit 
optional  unit.division  only  for 
noncontiguous  land. 

6.  Subsection  10. — Add  language  to 
clarify  that  quality  adjustment  applies  to 
both  harvested  and  unharvested 
production.  Change  language  to  include 
quality  adjustment  for  all  high  value 
special  use  grapes.  Previously  language 
included  only  grapes  which  were 
harvested  before  normal  maturity. 

7.  Subsection  11. — Change 
cancellation  and  termination  dates  for 
Idaho  and  Oregon  to  match  the  dates  in 
Washington. 

8.  Subsection  13. — ^Modify  the 
definition  of  "harvest"  to  include  both 
mechanical  and  manual  means  of 
removing  grapes  from  the  vines.  Replace 
the  definition  of  "contiguous  land"  with 
the  definition  of  "noncontiguous  land". 
The  term  noncontiguous  land  is  used  in 
Subsection  8. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agricultxire,  Washington. 
DC  20250. 

All  written  conunents  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 


DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Grape  endorsement. 
Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.], 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years  in  California,  and 
for  the  1991  and  succeeding  crop  years 
for  all  other  states,  as  follows: 

PART  401— [AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  part  401  is  amended  to  add  a 
new  §  401.130  to  read  as  follows: 

§  401.130   Grape  endorsement 

The  provisions  of  the  Grape  Crop 
Insurance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Contoration 

Grape  Endorsement 

1.  Insured  Crop. 

a.  The  crop  insured; 

(1)  For  California  only,  will  be  any 
insurable  variety  of  grapes  you  elect  which 
are  grown  for  wine,  juice,  raisins  or  canning. 

(2]  For  all  other  states,  will  be  all  insurable 
varieties  of  grapes  which  are  grown  for  wine, 
juice,  raisins  or  canning. 

b.  In  addition  to  the  grapes  not  insurable 
under  section  2  of  the  General  Crop 
Insurance  policy,  we  do  not  insure  any 
grapes: 

(1)  If  the  producing  vines,  after  being  set 
out  or  ^afted,  have  not  reached  the  number 
of  growing  seasons  designated  by  the 
actuarial  table: 

(2]  If  the  producing  vines  have  not 
produced  an  average  of  two  (2)  tons  of  grapes 
per  acre;  or 

(3]  Produced  by  vines  where  there  is  less 
than  a  ninety  percent  (90%)  stand  of  bearing 
vines  based  on  the  current  planting  pattern; 
unless  insptected  by  us  and  we  agree,  in 
writing,  to  insure  such  grapes. 

2.  Causes  of  Loss. 

a.  The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting  from 
the  following  causes  occurring  within  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 

(3)  Wildlife; 

(4)  Earthquake; 

(5)  Volcanic  eruption;  or 

(6)  If  applicable,  failure  of  the  irrigation 
water  supply; 


unless  those  causes  are  excepted,  excluded, 
or  limited  by  the  actuarial  table  or  section  9 
of  the  general  crop  insurance  policy. 

b.  In  addition  to  the  causes  of  loss  not 
insured  against  under  section  1  of  the 
General  &op  Insurance  policy,  we  will  not 
insure  against  any  loss  of  production  due  to 
fire  if  weeds  and  other  fonns  of  undergrowth 
haye  not  l>een  controlled  or  vine  pruning 
debris  has  not  been  removed  from  the 
vineyard.  We  also  specifically  do  not  insure 
against  the  inability  to  market  the  grapes  as  a 
direct  result  of  quarantine,  boycott  or  refusal 
of  any  entity  to  accept  production,  unless 
production  has  actual  physical  damage  due  to 
a  cause  specified  in  subsection  2.a. 

3.  RepArt  of  Acreage,  Share,  Practice,  and 
Type  (Acreage  Report) 

In  addition  to  the  information  required  by 
Section  3  of  the  General  Crop  Insurance 
policy,  you  must  report  the  crop  type  and 
variety. 

4.  Coverage  Levels  and  Price  Elections 

Only  one  coverage  level  (50%.  65%,  or  75%) 
and  only  one  price  election  set  (high,  medium, 
or  low]  will  be  applicable  to  all  your 
insurable  grapes. 

5.  Production  Reporting  and  Production 
Guarantees 

In  addition  to  the  infonnation  required  in 
Section  4  of  the  General  Crop  Insurance 
policy,  you  must  report: 

a.  The  number  of  bearing  vines:  and 

b.  Any  vine  damage  or  change  in  farming 
practices  which  may  reduce  yields  from 
previous  levels. 

6.  Annual  Premium 

The  annual  premium  amotmt  is  computed 
by  multiplying  the  production  guarantee 
times  the  price  election,  times  the  premium 
rate,  times  the  insured  acreage,  times  your 
share  on  the  date  insurance  attaches,  times 
any  appUcable  premium  adjustment 
percentage  for  which  you  may  qualify  as 
shown  in  the  actuarial  table. 

7.  Insurance  Period 

a.  The  calendar  date  on  which  insurance 
attaches  is: 

(1)  November  21  in  Idaho,  Oregon,  and 
Washington; 

(2)  February  1  in  California;  and 

(3)  December  11  in  all  other  states. 

b.  The  date  harvest  should  have  started  on 
any  acreage  which  is  not  harvested,  is  added 
to  section  7  of  the  General  Crop  Insurance 
policy  as  one  of  the  items  which  ends  the 
insurance  period. 

c.  The  calendar  date  for  the  end  of  the 
insurance  period  is: 

(1)  October  10  in  Mississippi; 

(2)  November  10  in  California,  Idaho, 
Oregon,  and  Washington;  and 

(3)  December  10  in  all  other  states. 

d.  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  on  or  before  the  acreage 
reporting  date  of  any  crop  year  and  if  we 
inspect  consider  acceptable,  and  agree  in 
writing,  to  insure  such  acreage,  insurance  will 
be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period.  If  you 
relinquish  your  insurable  interest  on  any 
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acreage  of  grapes  on  or  before  the  acreage 
reporting  date  of  any  crop  year  insurance  will 
not  be  considered  to  have  attadied  to  such 
acreage  for  diat  crop  year  unless  a  transfer  of 
right  to  an  indemnity  is  entered  into  by  all 
parties  and  the  service  office  is  notified  in 
writing  of  such  transfer  prior  to  the  acreage 
reporting  date. 

8.  Unit  Division 

a.  In  California  only,  in  addition  to  units  as 
defined  in  section  17  of  the  General  Crop 
hisurance  policy,  each  grape  variety  will  be  a 
separate  unit  Grape  acreage  that  would 
otherwise  be  one  unit  as  provided  herein 
nay  be  divided  into  more  than  one  optional 
unit  if  you  agree  to  pay  an  additional 
premium  as  required  by  the  actuarial  table 
and  if  for  each  proposed  unit  you  maintain 
written,  verifiable  records  of  planted  acreage 
and  harvested  production  for  a  least  the 
previous  crop  year  production  reports  based 
on  those  records  are  filed  to  obtain  an 
insurance  guarantee;  and  the  insured  grapes 
are  located  on  land  owned  by  you  which  is 
noncontiguous.  Land  rented  by  you  for  cash, 
a  fixed  commodity  payment  or  any 
consideration  other  than  a  share  in  the 
insured  crop  will  be  considered  owned  by 
you. 

b.  In  all  other  states,  grape  acreage  that 
would  otherwise  be  one  unit  as  defined  in 
section  17  of  the  General  Crop  Insurance 
policy  may  be  divided  into  more  than  one 
optional  unit  if  you  agree  to  pay  an  additional 
premium  as  required  by  the  actuarial  table 
and  if  for  each  proposed  unit  you  maintain 
written,  verifiable  records  of  planted  acreage 
and  harvested  production  for  at  least  the 
previous  crop  yean  production  reports  based 
on  those  records  are  filed  to  obtain  an 
insurance  guarantee;  and 

(1)  The  insured  grapes  are  designated  in 
the  actuarial  table  as  separate  group  A  or 
group  B  varieties; 

(2)  The  insured  grapes  are  located  on 
noncontiguous  land: 

(3)  The  acreage  of  insured  grapes  is  located 
in  separate,  legally  identifiable  sections  or,  in 
the  absence  of  section  descriptions,  the  land 
is  identified  by  separate  ASCS  Farm  Serial 
Numbers,  provided: 

(a)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  clearly  identified 
and  the  insured  acreage  can  be  easily 
determined;  and 

(b)  The  grapes  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  the  adjacent  section  or  ASCS 
Farm  Serial  Number  or 

(4)  The  acreage  of  insured  grapes  is  located 
in  a  single  section  or  ASCS  Farm  Serial 
Number  and  consists  of  acreage  on  which 
both  an  irrigated  and  nonirrigated  practice 
are  carried  out  provided: 

(a]  Grapes  planted  on  irrigated  acreage  do 
not  continue  into  nonirrigated  acreage  in  the 
same  rows  or  planting  pattern;  and 

(b)  Farming  practices  are  carried  out  in 
accordance  with  recognized  good  dryland 
and  irrigated  fanning  practices  for  the  area. 

c.  If  you  have  a  loss  on  any  unit  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 


9.  Notice  of  Damage  or  Loss 

In  addition  to  the  notices  required  in 
section  8  of  the  General  Crop  Insurance 
policy,  and  if  you  are  going  to  claim  an 
indemnity  on  any  unit  you  must  give  us 
notice  not  later  than  72  hours: 

a.  After  total  destruction  of  the  grapes  on 
the  unit; 

b.  After  discontinuance  of  harvest  on  the 
unit;  or 

c.  Before  harvest  would  normally  start  if 
any  acreage  on  the  unit  is  not  to  be 
harvested. 

If  notice  is  given  under  this  subsection,  the 
notice  requirement  under  subsection  S.a.(4]  of 
the  General  Crop  Insurance  policy  is  not 
applicable. 

10.  Qaim  for  Indemnity 

a.  The  indemnity  will  be  determined  on 
each  unit  by: 

(1)  Multiplying  the  bisured  acreage  by  the 
production  guarantee; 

(2)  Multiplying  this  product  by  the  price 
election; 

(3)  Subtracting  the  dollar  amount  obtained 
by  multiplying  the  total  production  to  be 
counted  (see  subsection  9.c.)  by  the  price 
election;  and 

(4)  Multiplying  this  result  by  your  share. 

b.  If  a  unit  contains  acreage  to  which  more 
than  one  price  election  applies,  the  dollar 
amount  of  insurance  and  the  dollar  amount  of 
production  to  be  counted  will  be  determined 
separately  for  such  acreage  and  then  added 
together  to  determine  the  total  amount  for  the 
unit. 

c.  The  total  production  (tons)  to  be  counted 
for  a  unit  will  include  all  harvested  and 
appraised  production 

(1)  Grapes  which,  due  to  insurable  causes, 
have  a  value  less  than  75  percent  of  the 
average  market  price  of  undamaged  grapes  of 
the  same  variety  will  be  eligible  for  quality 
adjustment.  In  California,  the  average  market 
price  will  be  the  price  shown  by  the  Federal 
State  Market  News  California  Wine  Report 
for  the  same  week  in  which  the  damaged 
grapes  were  valued.  In  all  other  states,  the 
average  market  price  will  be  determined  by 
averaging  the  prices  being  paid  by  usual 
marketing  outlets  for  the  area  during  the 
week  in  which  the  damaged  grapes  were 
valued.  Damaged  production  will  be  adjusted 
by: 

(a)  Dividing  the  value  per  ton  of  the  grapes 
by  the  highest  price  election  available  for 
such  grapes:  and 

(b)  Multiplying  the  result  (not  to  exceed  1) 
by  the  number  of  tons  of  such  grapes. 

(2)  Appraised  production  to  be  counted  will 
include: 

(a)  Unharvested  production  on  harvested 
acreage  and  potential  production  lost  due  to 
uninsured  causes  and  failure  to  follow 
recognized  good  grape  management 
practices; 

(b)  Not  less  than  the  guarantee  for  any 
acreage  which  is  abandoned,  damaged  solely 
by  an  uninsured  cause,  or  destroyed  by  you 
without  our  consent;  and 

(c)  Any  appraised  production  on 
unharvested  acreage. 

(3)  Any  appraisal  we  have  made  on  insured 
acreage  will  be  considered  production  to 
count  unless  such  appraised  production  is: 


(a]  Further  damaged  by  an  insured  cause 
and  reappraised  by  us;  or 

(b)  Harvested. 

(4)  If  any  grapes  are  haivested  before  or 
after  normal  maturity  or  for  a  special  use 
(such  as  champagne  or  Botrytis  affected 
grapes),  the  production  of  such  grapes  will  be 
increased  by  the  factor  obtained  by  dividing 
the  price  per  ton  received  for  such  grapes  by 
the  price  per  ton  for  fully  matured  grapes  of 
the  type  for  which  the  claim  is  being  made. 

11.  Cancellation  and  Termination  Dates 

a.  The  cancellation  date  in: 

(1)  California  is  January  31  of  the  calendar 
year  in  which  the  crop  normally  blooms; 

(2)  Idaho.  Oregon,  and  Washington  is 
November  20  of  the  calendar  year  prior  to  the 
year  of  normal  bloom;  and 

(3)  All  other  states  is  December  10  of  the 
calendar  year  prior  to  the  year  of  normal 
bloom. 

b.  The  termination  date  in: 

(1)  California  is  January  31  of  the  calendar 
year  following  the  year  of  normal  bloom; 

(2)  Idaho,  Oregon,  and  Washington  is 
November  20  of  the  calendar  year  in  which 
the  crop  normally  blooma;  and 

(3)  All  other  states  is  December  10  of  the 
calendar  year  in  which  the  crop  normally 
blooms. 

12.  Contract  Changes 

The  date  by  which  contract  changes  will  be 
available  in  your  service  office  is  August  31 
preceding  the  cancellation  date  for  states 
with  a  November  20  or  December  10 
cancellation  date,  and  October  31  preceding 
the  cancellation  date  for  California. 

13.  Meaning  of  Terms      | 

a.  "Crop  yeor"  means  the  period  beginning 
with  the  date  insurance  attaches  to  the  grape 
crop  and  extending  through  normal  harvest 
time,  and  will  be  designated  by  the  calendar 
year  in  which  the  grapes  are  normally 
harvested. 

b.  "Harvest"  means  the  mechanical  or 
manual  removal  of  grapes  from  the  vines. 

c.  "Noncontiguous  Land"  meana  any  land, 
whose  boundaries  do  not  touch  at  any  point. 
Land  which  is  separated  by  a  public  or 
private  right-of-way,  waterway  or  irrigation 
canal  will  be  considered  to  be  touching 
(contiguous). 

d.  'Ton "means  2000  pounds. 

Done  in  Washington,  DC  on  August  7, 1989. 
)ohn  Marshall, 

Manager.  Federal  Crop  fnsurance 
Corporation. 

[FR  Doc.  89-19011  Filed  8-14-89;  8:45  am] 
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7  CFR  Part  401 

[Amdt  No.  53;  Doc  No.  7151S] 

General  Crop  Insurance  Regulations; 
ELS  Cotton  Endorsement 

aqency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 
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summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401),  effective  for  the  1990 
and  succeeding  crop  years,  by  revising 
and  reissuing  7  CFR  401.121.  the  ELS 
Cotton  Endorsement.  The  intended 
effect  of  this  rule  is  to:  (1)  Provide  cotton 
insureds  a  imit  division  by  share, 
section,  and  practice  (irrigated  and  non- 
irrigated)  instead  of  the  previous  unit 
division  based  on  Agricultural 
Stabilization  and  Conservation  (ASCS) 
Farm  Serial  Number;  and,  (2)  remove  a 
reference  to  Late  Planting  Agreement 
Option  being  available. 

DATE:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
received  not  later  than  September  14. 
1989,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Ofiice  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090. 
South  Building.  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC.  20250. 
telephone  (202)  447-3325. 

SUPPt^MENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  June 
1, 1994. 

lohn  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  ir.creases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 


This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  General 
Crop  Insurance  Regulations  (7  CFR  Part 
401).  by  revising  and  reissuing  7  CFR 
401.121.  the  ELS  Cotton  Endorsement, 
effective  for  the  1990  and  succeeding 
crop  years,  to  provide  cotton  insureds  a 
imit  division  by  share,  section,  and 
practice  (irrigated  and  non-irrigated) 
instead  of  the  previous  unit  division 
based  on  (ASCS)  Farm  Serial  Number. 

Minor  editorial  changes  have  been 
made  to  improve  compatibility  with  the 
General  Crop  Insurance  Policy.  These 
changes  do  not  affect  meaning  or  intent 
of  the  provisions.  In  revising  and 
reissuing  the  ELS  Cotton  Endorsement. 
FCIC  proposes  to  make  other  changes  in 
the  provisions  for  insuring  ELS  cotton  as 
follows: 

1.  Section  1 — Remove  the  reference  to 
Late  Planting  Agreement  Option.  This 
reference  was  included  in  error  in  the 
current  regulations.  A  Late  Planting 
Agreement  Option  will  not  be  offered  on 
this  crop. 

2.  Section  5— Change  unit  division 
language  to  allow  division  by  share, 
section,  and  practice  (irrigated- 
nonirrigated).  ELS  Cotton  insureds  were 
previously  allowed  unit  division  only  by 
ASCS  Farm  Serial  Number.  The  new 
unit  division  language  for  cotton  will 
now  be  identical  to  the  methods  used  for 
wheat,  com,  etc. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090.  Soutii  Buildmg.  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250.  during  regular  business  hours. 
Monday  through  Friday. 


List  of  SubjecU  in  7  CFR  Part  401 

Crop  insurance;  ELS  cotton. 

Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.). 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401) 
by  revising  and  reissuing  the  ELS  Cotton 
Endorsement  (7  CFR  401,121).  proposed 
to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART401-[AMEN[)ED1 

1.  The  authority  citation  for  7  CFR 
Part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506, 1516. 

2.  7  CFR  401.121  is  revised  to  read  as 
follows: 

§401.121    ELS  cotton  endorsement 

The  provisions  of  the  ELS  Cotton  Crop 
Insiu-ance  Endorsement  for  the  1990  and 
subsequent  crop  years  are  as  follows: 

Federal  Crop  Insurance  Corporation 

Extra  Long  Staple  Cotton  Endorsement 
1,  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  Extra  Long 
Staple  cotton  ("ELS")  and  American 
Upland  lint  cotton  ("AUP")  if  the 
acreage  was  first  planted  in  the  crop 
year  to  ELS  cotton. 

b.  The  acreage  of  skip-row  cotton 
insured  will  be  the  acreage  occupied  by 
the  rows  of  cotton  after  eliminating  the 
skipped-row  portions. 

c.  In  addition  to  the  cotton  not 
insurable  in  section  2  of  the  general  crop 
insurance  policy,  we  do  not  insiu-e  any 
cotion: 

(1)  Which  is  not  irrigated  if  it  is 
grown: 

(a)  where  a  hay  crop  was  harvested  in 
the  same  calendar  yean  or 

(b)  where  a  small  grain  crop  reached 
the  heading  stage  in  the  same  calendar 
year; 

(2)  Planted  in  excess  of  any 
mandatory  acreage  limitations 
applicable  to  the  farm  by  any  program 
administered  by  the  United  States 
Department  of  Agriculture;  or 

(3)  Destroyed,  or  put  to  another  use  in 
order  to  comply  with  other  United 
States  Department  of  Agricultiu^ 
programs. 

d.  In  lieu  of  subsection  2.e.(7)  of  the 
general  crop  insurance  policy,  we  do  not 
insure  any  cotton  planted  with  anothor 
spring  planted  crop. 
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2.  Causes  of  Loss 

The  insurance  provided  is  against 
unavoidable  loss  of  production  resulting 
from  the  following  causes  occurring 
within  the  insurance  period: 

a.  Adverse  weather  conditions; 

b.  Rre; 

c  Insects; 

d.  Plant  disease: 

e.  WUdlife; 

f.  Earthquake; 

g.  Volcanic  eruption;  or 

h.  Failure  of  the  irrigation  water 
supply  due  to  an  unavoidable  cause 
occurring  after  the  beginning  of  planting; 
unless  those  causes  are  excepted, 
excluded,  or  limited  by  the  actuarial 
table  or  section  9  of  the  general  crop 
insiuance  policy. 

3.  Annual  Premium 

The  annual  premium  amount  is 
computed  by  multiplying  the  production 
guarantee  times  the  price  election,  times 
the  premium  rate,  times  the  insured 
acreage,  times  your  share  at  the  time  of 
planting. 

4.  Insurance  Period 

a.  In  lieu  of  subsection  7.(b]  of  the 
general  crop  insurance  policy  (harvest  of 
the  unit),  insurance  will  end  upon 
removal  of  the  cotton  from  the  field 

b.  The  calendar  date  for  the  end  of  the 
insurance  period  is  January  31, 

5.  Unit  Division 

Cotton  acreage  that  would  otherwise 
be  one  unit  as  defined  in  section  17  of 
the  general  crop  insitrance  policy,  may 
be  divided  into  more  than  one  optional 
unit,  if  for  each  proposed  unit: 

a.  You  maintain  written,  verifiable 
records  of  planted  acreage  and 
harvested  production  for  at  least  the 
previous  crop  year  and  production 
reports  based  on  those  records  are  filed 
to  obtain  an  insurance  guarantee;  and 

b.  Acreage  planted  to  insured  cotton 
is  located  in  separate,  legally 
identifiable  sections  (except  in  Florida] 
or,  in  the  absence  of  section  descriptions 
(and  in  all  of  Florida),  the  land  is 
identified  by  separate  ASCS  Farm  Serial 
Numbers,  provided: 

(1)  The  boundaries  of  the  sections  or 
ASCS  Farm  Serial  Numbers  are  clearly 
identified  and  the  insured  acreage  is 
easily  determined;  and 

(2)  The  cotton  is  planted  in  such  a 
manner  that  the  planting  pattern  does 
not  continue  into  the  adjacent  section  or 
ASCS  Farm  Serial  Number  or 

c.  The  acreage  planted  to  the  insured 
cotton  is  located  in  a  single  section  or 
ASCS  Farm  Serial  Number  and  consists 
of  acreage  on  which  both  an  irrigated 


and  nonirrigated  pracAice  are  carried 
out  provided: 

(1)  Cotton  planted  on  irrigated 
acreage  does  not  continue  into 
nonirrigated  acreage  In  the  same  rows 
or  planting  pattern;  and 

(2)  Planting,  fertilizing,  and  harvesting 
ara  carried  out  in  accordance  with 
recognized  good  dryland  and  irrigated 
farming  practices  for  tha  area. 

If  you  have  a  loss  on  any  unit 
production  records  for  all  harvested 
units  must  be  provided.  Production  that 
is  commingled  between  optional  units 
will  cause  those  units  to  be  combined. 

6.  Notice  of  Damage  or  Loss 

In  addition  to  the  provisions  in  section 
8  of  the  general  crop  insurance  policy; 

a.  You  may  not  destroy  any  cotion  on 
which  an  indemnity  will  be  claimed 
until  we  give  consent 

b.  You  must  give  us  notice  if  you  are 
going  to  replant  any  acreage  originally 
planted  to  ELS  cotton  to  AUP  cotton. 

c.  For  purposes  of  section  8  of  the 
general  crop  insurance  i>olicy  the 
representative  sample  of  the 
ui^eirvested  crop  must  be  at  least  10 
feet  wide  and  the  entire  length  of  the 
field. 

7.  Claim  for  Indemnity 

a.  The  indemnity  will  be  determined 
on  each  unit  by: 

(1)  Multiplying  the  insured  acreage  by 
the  production  guarantee; 

(2)  Subtracting  therefrom  the  total 
production  of  cotton  to  be  counted  (see 
subsection  7.b.]; 

(3)  Multiplying  the  remainder  by  the 
price  election;  and 

(4)  Multiplying  this  product  by  your 
share. 

b.  The  total  production  to  be  counted 
for  a  unit  will  include  all  harvested  and 
appraised  production. 

(1)  Any  mature  EI£  cotton  production 
will  be  reduced  when,  due  solely  to 
insured  causes,  the  quality  of  the  ELS 
cotton  produced  is  such  that  the  price 
quotation  for  ELS  cotton  of  like  grade, 
staple  length,  and  ndcronaire  reading 
(price  A)  is  less  than  75  percent  of  price 
B.  Price  B  is  defined  as  the  market  price 
quotation  for  ELS  cotton  of  the  grade, 
staple  length,  and  micronaire  reading 
designated  in  the  actuarial  table  for  this 
purpose.  The  price  quotations  for  prices 
A  and  B  will  be  the  market  price 
quotations  at  the  recognized  market 
closest  to  the  unit  oo  the  earlier  of  the 
day  the  loss  is  adjusted  or  the  day  the 
damaged  ELS  cotton  is  sold.  In  the 
absence  of  a  price  quotation  on  such 
date,  the  price  quotations  for  the  nearest 
prior  date  for  which  an  ELS  cotion  price 
quotation  was  listed  for  both  prices  A 
and  B  will  be  used.  The  pounds  of 


production  to  be  counted  will  be 
determined  by  multiplying  the  number  of 
pounds  of  mature  production  by  price  A 
and  dividing  the  result  by  75  percent  of 
price  B. 

(2)  Any  AUP  cotton  harvested  from 
acreage  originally  planted  to  ELS  cotton 
in  the  same  growing  season  will  be 
reduced  by  tiie  factor  obtained  by 
dividing  the  price  of  the  AUP  cotton  by 
the  price  of  ELS  cotton  of  the  grade, 
staple  length,  and  micronaire  reading 
shown  in  our  actuarial  table.  The  prices 
will  be  determined  at  tha  closest 
recognized  market  to  the  insured  unit  on 
the  earlier  of  the  date  the  loss  is 
adjusted  or  the  date  the  AUP  cotton  was 
sold. 

(3)  Appraised  production  to  be 
counted  will  include: 

(a)  Mature  and  potential  production 
on  unharvested  acreage; 

(b)  Unharvested  production  on 
harvested  acreage  and  potential 
production  lost  due  to  uninsured  causes 
and  failure  to  follow  recognized  good 
cotton  farming  practices; 

(c)  Not  less  than  the  applicable 
guarantee  for  any  acreage  which  is 
abandoned  or  put  to  another  use 
without  our  prior  written  consent  or 
damaged  solely  by  an  iminsured  cause; 
and 

(d)  Not  less  than  25  percent  of  the 
production  guarantee  per  acre  for  any 
acreage  of  cotton  that  is  immature  when 
we  determine  that  harvest  of  cotton 
becomes  general  in  the  county. 

(4)  Any  appraisal  we  have  made  on 
insured  acreage  for  which  we  have 
givnn  written  consent  to  be  put  to 
another  use  will  be  considered 
production  imless  such  acreage  is: 

(a)  Not  put  to  another  use  before 
harvest  of  cotton  becomes  general  in  the 
coimty  and  is  reappraised  by  us; 

(b)  Further  damaged  by  an  insured 
cause  and  is  reappraised  by  us;  or 

(c)  Harvested. 

(5)  Any  appraisal  of  the  AUP  cotton 
on  acreage  originally  planted  to  ELS 
cotton  will  be  reduced  by  the  factor 
determined  in  section  7.b.(2)  above.  If 
prices  are  not  yet  available,  die  previous 
year's  season  average  price  will  be 
used. 

(6)  The  cotton  stalks  must  not  be 
destroyed  on  any  acreage  for  which  an 
indemnity  is  claimed,  until  we  give 
consent  An  appraisal  of  not  less  than 
the  guarantee  may  be  made  on  acreage 
where  the  stalks  have  been  destroyed 
without  our  consent 

8.  Cancellation  and  Termination  Dates 

The  cancellation  and  termination 
dates  are: 
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states 

Cancstalion 

TwmlnBion 
Dslas 

Now  M6xiiiu...«.» »»..»«...»...„..». 

All  othw  stales — 

Aprils. 
MarehSI. 

g.  Contract  Changes 

The  date  by  which  contract  changes 
will  be  available  in  your  service  office  is 
November  30  preceding  the  cancellation 
date. 

10.  Meaning  of  Terms 

a.  Cotton  means  Extra  Long  Staple 
cottcm  and  acreage  replanted  to 
American  Upland  Cotton  after  ELS  was 
destroyed  by  an  insured  cause. 

b.  ELS  Cotton  means  Extra  Long 
Staple  cotton  (also  called  Flma  Cotton 
and  American-Egyptian  Cotton). 

c.  Harvest  means  the  removal  of  the 
seed  cotton  on  each  acre  from  the  open 
cotton  boll  or  the  severance  of  the  open 
cotton  boll  from  the  stalk  by  either 
manual  or  mechanical  means. 

d.  Mature  cotton  means  ELS  cotton 
which  can  be  harvested  either  manually 
or  mechanically  and  will  include  both 
tmharvested  and  harvested  cotton. 

e.  Replanted  means  performing  the 
culttu-al  practices  necessary  to  replant 
acreage  to  AUP  cotton  after  ELS  cotton 
was  destroyed  by  an  insured  cause  in 
the  same  growing  season. 

f.  Skip-row  means  planting  patterns 
consisting  of  alternating  rows  of  cotton 
and  fallow  rows  as  defined  b^  ASCS  (if 
non-cotton  rows  are  occupied  by 
another  crop  any  yield  factor  normally 
applied  for  skip-row  cotton  will  not  be 
applicable). 

Done  in  Washington,  DC  on  August  7, 1989. 
John  Marskall. 

Manager,  Federal  Crop  Insarance 
Corporatioa. 

[PR  Doc.  89-19009  Filed  8-14-80;  8:45  am] 
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7  CFR  Part  401 

[Amdt  No.  29;  Dee.  Na  7013S1 

General  Crop  Insurance  RegiMattona; 
Freeh  Mailcet  Tomato  MMmuni  Value 
Option 

AQENCV:  Federal  Crop  Insurance 
Corporation,  USDA 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401),  effective  for  the  1991 
and  succeeding  crop  years,  by  adding  a 


new  sectioa  7  CFR  401.137,  the  Fresh 
Market  Tomato  Minimum  Value  Option. 
The  intended  effect  of  this  rule  is  to 
provide  Ae  provisions  of  crop  insurance 
protection  on  miniTniini  value  tomatoes 
as  an  option  to  the  Fresh  Maricet 
Tomato  Endorsement  to  the  general  crop 
insurance  policy. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
received  not  later  than  September  14, 
1989  to  be  sure  of  consideration. 

addresses:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  niRTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculttve,  Washington,  DC,  20250. 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  simset  review  date 
established  for  these  regulations  is 
established  as  May  1, 1994. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consiuners, 
individual  industries,  federal,  State,  or 
local  governments,  or  a  geographical 
.egion;  or  (c)  significant  adverse  eiffects 
on  competition,  employment 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  tmder 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 

consultation  with  State  and  local      

officials.  See  die  Notice  related  to  7  CFR 


part  3015,  subpart  V,  published  at  48  FR 
2911S.  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  otviromnent  beal&,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  add  to  the  General 
Crop  Insurance  Regulations  (7  CFR  part 
401),  a  new  section  to  be  known  as  7 
CFR  401.137,  the  Fresh  Market  Tomato 
Minimum  Value  Option,  effective  for  the 
1991  and  succeeding  crop  years,  to 
provide  the  provisions  for  insuring 
minimum  value  tomatoes. 

FCIC  is  soliciting  public  comment  oo 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  409a  Soutii  Building,  U3. 
Department  of  Agriculture,  Washington, 
DC  20250. 

AU  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Bmlding,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  thipugh  Friday. 

list  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Fresh  maiket  tomato 
minimum  value  option. 

Proposed  Rule 

Accordingly,  pmiuant  to  the  authority 
contained  in  die  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401), 
proposed  to  be  effective  for  the  1991  and 
succeeding  crop  years,  as  follows: 

PART  401-{  AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Autfaotity:  7  U.S.C  ISOB,  1518 

2. 7  CFR  part  401  is  amended  to  add  a 
new  S  401.137  to  read  as  follows: 

S  401.1S7   FrMh  inartnt  tomato  minlniiiin 
vMuoopOoa 

The  provisions  of  the  Fresh  Market 
Tomato  Minimum  Value  Option  for  the 
1991  and  subsequent  crop  years  are  as 
follows: 
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Fedtoia]  Crop  Insuranos  Corpontion 

Fresh  Market  Tomato  Minimum  Value 
Option 

(This  ii  a  continuous  option.  Refer  to 
section  15  of  the  General  Crop  Insurance 
Policy.) 

Insured's  Name   

Address - 


Contract  No. 
Crop  Year  ■ 


Identification  No. 

SSN 

TAX  


It  is  hereby  agreed  to  amend  the  Dollar 
Plan  of  Fresh  Market  Tomato  Endorsement  in 
accordance  with  the  following  terms  and 
conditions. 

1.  This  option  must  be  submitted  to  us  on 
or  before  the  Rnal  date  for  accepting 
applications  for  the  initial  crop  year  in  which 
you  wish  to  insure  your  tomatoes  under  this 
Option. 

2.  You  must  have  a  Federal  Crop  Insurance 
General  Policy  and  Dollar  Plan  Fresh  Market 
Tomato  Endorsement  ("basic  policy")  in 
force. 

3.  You  must  select  either  Option  I  or  n 
below  by  marking  the  appropriate  space 
below.  All  insurable  acreage  in  which  you 
have  a  share  in  the  county  will  be  covered 
under  the  option  you  select. 

[    ]  Option  I: 

(a)  Upon  purchase  of  this  option, 
subsection  9.b.(l)(a]  of  the  Dollar  Plan  of 
Fresh  Market  Tomato  Endorsement  will  be 
amended  to  change  the  reference  from  $3.00 
to  $2.00  in  determining  the  total  value  of 
harvested  production  to  count. 

(b)  The  premium  rate  for  this  option  will  be 
an  additional  30  percent  of  your  premium  for 
basic  coverage. 

[    ]  Option  II: 

(a)  Upon  purchase  of  this  option, 
subsection  9.b.(l)(a)  of  the  Dollar  Plan  Fresh 
Market  Tomato  Endorsement  will  not  apply 
to  your  tomato  acreage.  The  total  value  of 
harvested  production  will  be  the  dollar 
amount  obtained  by  multiplying  the  number 
of  25-pound  cartons  of  tomatoes  sold  by  the 
price  received  minus  allowable  costs  as 
contained  in  the  actuarial  table;  however, 
such  price  must  not  be  less  than  zero  for  any 
carton. 

(b)  The  premium  rate  for  this  option  will  be 
an  additional  SO  percent  of  your  premium  for 
basic  coverage. 

4.  All  provisions  of  the  General  Policy  and 
Dollar  Plan  of  Fresh  Market  Tomato 
Endorsement  not  in  conflict  with  this  Option 
are  applicable. 

5.  All  determinations  under  this  Option  will 
be  made  by  us. 

6.  This  C)ption  may  be  cancelled  by  either 
you  or  us  for  any  succeeding  crop  year  by 
giving  written  notice  on  or  before  the 
cancellation  date  provided  by  the  "basic 
policy,"  preceding  such  crop  year. 

Insured's  Signature 

Date  

Corporation  Representative's  Signature  and 

Code  Number  

Date . 


Done  in  Washington,  DC,  on  August  7, 
1989. 

John  Marshall, 
Manager,  Federal  Crop  Insurance 
Corporation. 
[FR  Doc.  89-19010  Filed  8-14-89;  8:45  am] 
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7  CFR  Part  401 

[Amdt  No.  31;  Doc.  No.  6997S] 

General  Crop  Insirance  Regulations; 
Soybean  Endorsement 

AaENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401),  effective  for  the  1990 
and  succeeding  crop  years,  by  amending 
the  Soybean  Endorsement  (7  CFR 
401.117)  with  respect  to  removing 
restrictions  in  existing  unit  division 
language  to  standardize  the  unit 
structure  across  commodity  program 
crops  and  soybeans. 
date:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  should  be 
received  not  later  than  September  14, 
1989,  to  be  sure  of  consideration. 

ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation.  Room  4090, 
South  Building,  U.S.'Department  of 
Agriculture,  Washington,  DC,  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC,  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
October  1, 1992. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (bj  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  State,  or 
local  govemmenta  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 


compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  the  Reguilatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  waa  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Enviroiunental  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  Soybean 
Endorsement  (7  CFR  4D1.117)  to  remove 
restrictions  in  existing  unit  division 
language  to  standardize  the  unit 
structuLTe  for  soybeans. 

FCIC  proposes  to  issue  an  amendment 
to  the  Soybean  Endorsement  to 
standardize  the  unit  definition. 

Changes  being  proposed  herein  serve 
to  allow  standard  policy  units  ciurently 
in  existence  for  all  soybean  program 
counties. 

FCIC  is  soliciting  public  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  diuing  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Part  401 

Crop  insurance;  Soybeans. 

Proposed  Rule  | 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7'U.S.C.  1501  et  sag.], 
the  Federal  Crop  Insurance  Corporation 
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proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401], 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  401-{AMENDED] 

1.  The  authority  citaticm  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1506, 151& 

2. 7  CFR  401.117  is  amended  by 
revising  paragraph  5.  to  read  as  follows: 

§401.117   [Amended] 


5.  Unit  Division. 

Soybean  acreage  that  woidd  otherwise  be 
one  unit  as  defined  in  section  17  of  the 
general  crop  insurance  policy,  may  be 
divided  into  more  than  one  unit  if  for  each 
proposed  unit: 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  the  insured  soybeans 
is  located  in  separate,  legally  identifiable 
sections  (except  in  Florida]  or,  in  the  absence 
of  section  descriptions  (and  in  Florida)  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided: 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  cleariy  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  soybeans  are  planted  in  such  a 
manner  that  the  planting  pattern  does  not 
continue  into  an  adjacent  section  w  ASCS 
Farm  Serial  Nimiber  or 

c.  The  acreage  planted  to  the  insured 
soybeans  is  located  in  a  single  section  or 
ASCS  Farm  Serial  Number  and  consists  of 
acreage  on  which  both  an  irrigated  and  non- 
irrigated  practices  are  carried  out,  provided: 

(1)  Soybeans  planted  on  the  irrigated 
acreage  do  not  continue  into  non-irrigated 
acreage  in  the  same  rows  or  planting  pattern; 
and 

(2)  Planting,  fertilizing  and  harvesting  are 
carried  out  in  accordance  with  recognized 
good  irrigated  and  non-irrigated  farming 
practices  for  the  area. 

If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  units  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined.  If  your  soybean  acreage  is 
not  in  a  divided  unit  as  provided  above,  your 
premium  will  be  reduced  as  provided  on  the 
actuarial  table. 


Done  in  Washington,  DC  on  August  7, 1989. 
John  Marshall, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  89-19012  Filed  S-14-89:  8:45  am] 
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7  CFR  Part  403 

[Amdt  No.  2;  Doc  Na  70S1S1 

Peach  (Frash)  Crop  htaiiranca 
Raguiationa 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA 
action:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  to  amend 
the  Peach  (Fresh)  Crop  Insurance 
Regulations  (7  CFR  part  403).  effective 
for  the  1990  and  succeeding  crop  years, 
to  provide  that  crop  insurance  will  be 
available  on  peach  orchards  with  a 
"pick  your  own"  operation.  The 
intended  effect  of  this  rule  is  to  allow 
insurance  coverage  on  this  type  of 
operation  where  adequate  records  have 
been  amassed  to  permit  the 
establishment  of  a  guarantee. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  not  later  dian  September  14, 
1989,  in  order  to  assure  consideration. 
ADDRESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insiu-ance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  luider  USDA 
proceduires  established  by  Departmental 
Regulation  1512-1.  Tliis  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is  May 
1,1990. 

John  Marshall,  Manager,  FCIC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  aimual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  abiUty  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

lliis  action  is  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  Subpart  V,  published  at  48  FR 
29115,  lune  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quaUty  of 
the  hiunan  enviroiunent  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Under  the  provisions  of  the  Peach 
(Fresh)  Crop  Insurance  Regulations  (7 
CFR  part  403),  an  insured  was  unable  to 
obtain  crop  insurance  coverage  on  a 
"pick  your  own"  operation  whereby 
members  of  the  public,  for  a  fee,  would 
be  permitted  to  enter  the  orchard  and 
pick  peaches  for  home  consumption. 

While  FCIC  was  aware  of  this  type  of 
operation  in  several  peach  producing 
states,  adequate  records  of  production 
necessary  to  establish  a  guarantee  were, 
luitil  recentiy,  unavailable.  FCIC  has 
determined  that  it  has  now  amassed 
sufficient  production  records  on  the 
"pick  your  own"  operations  to  establish 
a  guarantee  and  proposes  to  amend  the 
Peach  Crop  Insurance  Regidations  (7 
CFR  part  403)  to  permit  this  operation  to 
be  covered  under  the  terms  of  the  peach 
insurance  policy. 

FCIC  is  soliciting  pubUc  oomment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation. 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  public  inspection  and 
copying  in  the  Office  of  the  Manager. 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  diuing  regular  business  hours, 
Monday  through  Friday. 

List  of  SubjecU  in  7  CFR  Part  403 

Crop  insurance;  Peaches. 


I 

33568 Federal  Register  /  Vol.  54.  No.  156  /  Tuesday.  August  15,  1989  /  Proposed  Rule! 


Proposed  Rule 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act,  as  amended  (7  U.S.C  1501  et  aeq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  Peach  (Fresh) 
Crop  Insurance  Regulations  [7  CFR  Part 
403).  proposed  to  be  effective  for  the 
1990  and  succeeding  crop  years,  in  the 
following  instances. 

PART  403-{AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  403  is  amended  to  read  as  follov.'s: 

AudMrity:  7  U.S.C.  1506, 1516. 

2.  7  CFR  403.7(d)  is  amended  by 
revising  paragraph  2.d.(2)  of  the  Peach 
Crop  Insurance  PoUcy  to  read  as 
follows: 

{403.7   The  application  and  poticy. 

(d)  •  •  • 

2.  Crop,  Acreage,  and  Share  Insured. 


d.  •  •  • 

(2)  From  which  the  peaches  are  harvested 
directly  by  the  public,  unless  approved  by  ua 
in  writing. 

•        •        «        *        * 

Done  in  Washington,  DC  on  August  7, 1989. 
lohn  Manhall, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  89-19007  Filed  8-14-88;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  50  and  55 
RIN  3150-AC26 

Education  and  Expertenea 
Raqulramants  for  Senior  Reactor 
Operators  and  Supervlaors  at  Nuclear 
Power  Plants;  WHtidrawal  of  Proposed 
Rulemaking 

AOENCV:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing  a 
notice  of  proposed  rulemaking  published 
in  the  Federal  Regiiter  on  December  29, 
1988  (53  FR  52716),  in  which  comments 
were  solicited  on  two  proposed 
alternative  amendments  to  its 
regulations.  The  alternatives  proposed 
in  the  Federal  Regbter  notice  would 
have  imposed  additional  education  and 
experience  requirements  for  either 
senior  operators  or  control  room 
supervisors.  In  consideration  of  the 
comments  received  on  the  proposed  rule 


and  the  status  of  industry  initiatives  to 
enhance  the  education  level  of  its 
operating  personnel,  the  Commission 
concludes  that  it  should  withdraw  the 
proposed  rule  published  December  29, 
1988.  The  Commission  is  publishing  a 
policy  statement  that  presents  its  views 
concerning  education  for  senior 
operators  and  shift  supervisors  at 
nuclear  power  plants. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.R.  Fleishman,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  492-3794. 
SUPPLEMENTARY  INPORMATION:  On  May 
30, 1986,  the  NRC  published  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
(51  FR  19561)  to  solkit  public  comments 
on  a  Commission  proposal  to  increase 
the  current  level  of  engineering 
expertise  on  shift,  and  to  ensiu-e  that 
senior  operators  have  operating 
experience  on  a  commercial  nuclear 
reactor  operating  at  greater  than  twenty 
percent  power.  Two  hundred  letters 
were  received  in  response  to  the  ANRP; 
most  of  them  were  opposed  to  a  degree 
requirement  for  senior  operators. 

Although  comments  received  on  the 
ANPR  were  generaDy  opposed  to  a 
degree  requirement,  the  Commission 
believed  that  it  would  be  beneficial  to 
obtain  additional  public  comment  on 
two  alternative  amendments  to  its 
reg\ilations.  The  proposed  rule — 
Education  and  Experience  Requirements 
for  Senior  Reactor  Operators  and 
Supervisors  at  Nuclear  Power  Plants — 
was  published  in  the  Federal  Register  on 
December  29, 1988  (53  FR  52716)  for  a  60 
day  public  comment  period,  which  was 
later  extended  to  March  29, 1989.  The 
alternatives  proposed  in  the  Federal 
Register  notice  would  have  imposed 
additional  education  and  experience 
requirements  for  either  senior  operators 
(Alternative  1)  or  contol  room  shift 
supervisors  *  (Alternative  2). 

A  total  of  25  comment  letters  were 
received  on  the  proposed  rule.  All  of  the 
comments  have  been  reviewed  and 
evaluated.  (Copies  of  the  conunent 
letters  are  available  for  public 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room  at  2120  L 
Street  NW.,  Lower  Level,  Washington, 
DC).  Of  the  250  comments  received,  244 
(approximately  98  percent)  were  from 


'  The  term  "shift  supervisor"  is  being  used  to 
refer  to  that  person  holdbig  a  senior  operator 
license  for  aU  fueled  units  at  the  site  who  is 
assigned  responsibility  lor  overall  plant  operation  at 
all  times  there  is  fuel  in  any  unit  When  a  single 
operator  does  not  hold  ■  senior  operator  license  on 
all  fueled  units  at  the  site,  a  licensee  must  have  at 
the  site  two  or  more  senior  operators,  who  in 
combination  are  licensed  as  senior  operators  on  all 
fueled  units. 


people  who  are  part  of  or  associated 
with  the  regulated  industry.  Of  the 
remaining  six  comments,  five  came  from 
people  associated  with  educational 
institutions  and  one  came  from  a 
citizen's  group.  A  total  of  237 
commenters  (approximately  95  percent), 
were  opposed  to  both  Alternative  1  and 
Alternative  2  of  the  proposed  rule. 
While  no  utilities  favored  the  rule,  about 
ten  commenters,  who  either  indicated 
that  they  were  or  appeared  to  be 
operators,  were  in  favor  of  one  or  both 
alternatives.  The  educational  groups 
generally  offered  comments  regarding 
implementation  of  the  proposed 
alternatives  and  were  divided  on 
whether  or  not  the  rule  should  be  made 
effective.  The  citizen's  group  preferred 
Alternative  2  to  Alternative  1  and  also 
believed  that  an  NRC  administered 
examination  should  be  used  to  measure 
the  qualifications  of  the  shift  supervisors 
and  ensure  tmiform  standards  in  the 
industry. 

Because  of  the  comments  received  on 
the  proposed  rule,  the  progress  being 
made  by  utilities  to  voluntarily  obtain 
engineering  expertise  on  shift,  and  INPO 
initiatives  both  to  increase 
professionalism  of  the  operating  staff 
and  to  review  the  adequacy  of  training 
and  education  requirements  for  shift 
supervisors,  the  Commission  has 
concluded  that  it  should  withdraw  the 
proposed  rule  published  December  29, 
1988. 

We  have  included  below  a  summary 
of  comments  that  provides  a  general 
description  of  the  type  and  tone  of 
comments  received.  This  summary 
describes  the  most  prevalent  comments 
as  well  as  some  comments  that  present 
unusual  insights.  The  comments  and 
responses  to  them  are  as  follows: 

1.  Comment-  Every  organization  that 
has  studied  the  issue  has  concluded  that 
there  is  no  valid  reason  for  a  degree 
requirement — these  include  the  NRC 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS),  the  NRC  Committee 
to  Review  Generic  Requirements,  the 
Reactor  Operator  Qualifications  Peer 
Review  Panel,  the  American  Nuclear 
Society,  the  Institute  of  Nuclear  Power 
Operations  (INPO),  tha  Nuclear 
Management  and  Resources  Council, 
Inc.,  the  Professional  Reactor  Operator 
Society  and  die  National  Research 
Council  of  the  Nationad  Academy  of 
Sciences.  There  is  no  evidence  to 
indicate  that  an  operator  with  a  degree 
would  perform  better  tiian  one  without  a 
degree  during  either  normal  or  abnormal 
situations. 

Response:  While  the  Commission  has 
concluded  that  it  is  unnecessary  to 
mandate  specific  degree  requirements 
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for  senior  operators  or  shift  supervisors, 
we  continue  to  beheve  the  presence  of 
individuals  with  a  degree  in  the  control 
room  is  beneficial  to  safe  operations. 
The  question  is  not  whether  an  operator 
with  a  degree  performs  better  than  one 
without  a  degree.  Instead,  the  question 
is  whether,  under  unanticipated 
circumstances,  a  group  of  operators,  as  a 
team,  woidd  perform  better  if  some  of 
them  had  technical  and  academic 
knowledge  provided  by  a  college  degree. 
We  are  not  aware  of  any  relevant 
technical  data  that  could  answer  this 
question.  However,  most  organizations 
acknowledged  a  need  for  "engineering 
knowledge"  on  shift.  The  Commission 
believes  that  the  safety  of  commercial 
power  reactors  is  enhanced  by  having 
on  each  shift  a  team  of  NRC-licensed 
professionals  that  combine  teclmical 
and  academic  knowledge  with  plant- 
specific  training  and  substantial  hands- 
on  operating  experience. 

2.  Comment  There  have  been  many 
improvements  in  design,  organization, 
procedures,  and  operator  training  since 
the  Three  Mile  Island  (TMI)  accident  so 
that  the  rule  is  not  needed. 

Response:  There  have  been  many 
improvements  in  design,  organization, 
and  procedures  since  the  TMI  accident 
but  these  do  not  alleviate  the  need  for 
high  quaUty  technical  knowledge  on  the 
operating  shift.  However,  we  have 
withdrawn  the  rulemaking  in  favor  of  a 
policy  statement. 

3.  Comments:  (A)  The  ability  to  deal 
with  unanticipated  situations  requires 
site  specific  systems  knowledge 
acquired  through  hands-on,  site  specific, 
experience  and  training. 

(B)  Operators  are  already  getting 
training  in  basic  engineering  principles, 
detailed  nuclear  design,  and  detailed 
knowledge  of  nuclear  plant  operations, 
as  well  as  diagnostics  and 
communications,  and  are  generally  well- 
prepared  to  deal  with  unexpected 
situations. 

Response:  We  agree  that  operators 
are  getting  required  basic  training  and 
that  site  specific  systems  knowledge 
and  hands-on  operating  experience  are 
necessary  to  deal  with  unanticipated 
situations.  However,  a  good  operator 
must  have  the  ability  to  assimilate  and 
integrate  knowledge  of  multiple  systems 
to  assess  the  causes  of  events  not 
covered  in  trainng  sessions  and  direct 
the  appropriate  response.  We  believe 
education  in  a  technical  discipline  can 
equip  an  operator  with  knowledge  in 
scientific  and  engineering  fundamentals 
and  can  better  prepare  an  operator  to 
handle  situations  not  covered  by 
training. 

4.  Comment-  If  the  Commission 
believes  that  more  knowledge  is  needed. 


such  as  might  be  obtained  from  a 
bachelor's  degree  program,  the 
knowledge  should  be  identified,  the 
material  should  be  incorporated  into 
operator  training  programs,  and  the  NRC 
should  test  operators  for  that 
knowledge. 

Response:  The  NRC  staff  is 
considering  this  comment  with  respect 
to  operator  training  programs.  However, 
although  some  specific  areas  for 
improved  training  may  be  identified, 
education,  as  discussed  above,  shotdd 
also  be  emphasized. 

5.  Comment-  The  fundamentals  exam, 
currenUy  being  considered  for  both 
Boiling  Water  Reactors  (BWRs)  and 
Pressurized  Water  Reactors  (PWRs), 
could  be  used  as  an  initial  step  in 
reactor  operator  Ucensing.  This  exam, 
which  could  be  oriented  to  nuclear 
operations  and  engineering 
fundamentals,  would  be  more  suitable 
than  would  an  engineer-in-training  (ETT) 
exam,  professional  engineer  (PE) 
license,  or  a  bachelor's  degree. 

Response:  The  effectiveness  of  the 
fundamentals  exam  in  improving  the 
level  of  operator  training  is  still  being 
assessed.  The  development  of  this  exam 
is  imderway  and  we  will  continue  to 
monitor  its  effectiveness. 

6.  Comment-  Nuclear  Utilities 
Management  and  Review  Committee 
(NUMARC)  commented  that  the  results 
of  a  survey  they  performed  indicated 
that  72  percent  of  the  utilities  report  that 
they  are  already  promoting  operators 
without  degrees  into  management 
positions  above  the  shift  supervisor 
position. 

Response:  This  is  very  encouraging, 
and  is  one  of  the  reasons  we  have 
decided  not  to  proceed  with  the  rule. 
However,  while  utilities  may  be 
promoting  some  operators  without 
degrees  into  management  positions 
above  the  shift  supervisor  position,  e.g.. 
maintenance  manager,  it  is  not  yet  clear 
that  these  operators  are  getting  into  all 
phases  of  upper  management.  The 
Commission  believes  that  programs 
which  encourage  experienced  nuclear 
professionals  to  obtain  college  degrees 
and  personnel  with  degrees  to  obtain  a 
senior  operator  Ucense  and  hands-on 
operating  experience  create  an 
important  source  of  management  talent 
for  the  industry.  These  individuals  are 
more  likely  to  be  selected  for 
management  positions  and,  because  of 
their  understanding  of  the  unique 
operational  problems  associated  with 
nuclear  power  plant  operation,  are  in  a 
better  position  to  enhance  nuclear 
safety  by  fostering  a  strong  safety 
culture  within  their  organization. 

7.  Comment  It  would  be  desirable  to 
retain  the  independent  assessment 


capability  of  the  Shift  Technical  Advisor 
(STA).  The  STA  provides  a  valuable 
contribution  to  the  operating  staff  and  is 
effective  because  the  STA 'S  not 
responsible  for  procedural  matters 
during  a  transient 

Response:  We  agree;  however,  we 
believe  that  there  is  also  a  benefit  to  be 
derived  from  having  operations 
expertise  and  engineering  knowledge  in 
the  same  individual.  In  its  policy 
statement  on  education  for  senior 
operators  and  shift  supervisors 
published  elsewhere  in  this  issue,  the 
Commission  reaffirms  its  position         ^ 
regarding  the  presence  of  an  STA  on 
shift  and  reemphasizes  its  desire  that  all 
Ucensees  move  toward  a  dual  role 
senior  opera  tor/ shift  technical  advisor 
(SO/STA)  position. 

8.  Comments:  (A)  It  would  be  very 
difficult  for  a  worker  on  a  rotating  shift 
to  attend  college  on  a  part-time  basis. 
Furthermore,  programs  accredited  by 
the  Accreditation  Board  for  Engineering 
and  Technology  (ABET)  are  generally 
not  very  accessible  to  operating  plant 
personnel. 

(B)  Ongoing  on-site  programs  leading 
to  a  bachelor's  degree  in  Nuclear 
Science,  that  have  been  initiated  by 
utilities  in  response  to  perceived 
Commission  desires,  will  be  jeopardized 
since  they  are  not  ABET  accredited. 

(C)  The  detailed  requirements  related 
to  the  ABET  accredited  degree  are  too 
prescriptive.  A  bachelor's  degree  in  any 
scientific  discipline  from  a  regionally 
accredited  program,  plus  a  senior 
operator  hcense  with  its  associated  site 
specific  training  in  accident  diagnostics 
and  engineering  fundamentals,  is 
equivalent  to  a  bachelor's  degree  in 
engineering. 

Response:  We  agree  that  it  is  very 
difficult  to  work  full-time  on  shift  as  an 
operator  and  obtain  a  college  degree. 
Several  utiUties  have  been  offering 
programs  leading  to  a  degree  that 
accommodates  shift  work,  but  while 
many  people  have  entered  the  programs, 
few  have  actually  completed  the 
programs  and  obtained  degrees.  The 
Commission  believes  that  these 
programs  should  be  encouraged  because 
the  opportunity  should  be  made 
available  for  highly  motivated 
individuals  to  overcome  institutional 
barriers  and  obtain  a  degree; 
furthermore,  the  demands  of  shift  work 
are  not  the  same  at  every  utility.  We 
continue  to  believe  that  it  is  important 
the  degrees  obtained  be  from  accredited 
institutions  to  provide  confidence 
concerning  the  quality  of  the  education 
and  the  value  of  the  degree. 

9.  Comment  The  bachelor's  degree 
requirement  should  include  the  applied 
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■ciencei  along  with  engineering, 
engineering  technology,  and  the  physical 
adenoes. 

Responte:  Edacation  is  the  important 
focus  here.  While  many  d^rees  may  be 
acceptable,  certain  degrees  are 
preferred  as  providing  better 
preparation  for  operators.  The  policy 
statement  indicates  that  degrees  in 
physical  scioice,  engineering,  or 
engineering  technology  are  preferable. 

10.  Comments:  (A)  Negotiated  labor* 
agreements  with  unions  do  not  have  a 
requirement  for  a  senior  operator  to 
have  a  bachelor's  degree.  The  unions 
indicate  that  they  would  go  to  court  to 
fight  the  requirement  for  a  bachelor's 
degree  since  no  need  for  the  requirement 
has  been  demonstrated. 

(B)  It  will  be  difficult  for  people  with 
degrees  to  get  the  required  reactor 
operator  experience  in  some  union 
plants  since  the  reactor  operator 
position  is  filled  by  union  people  and 
people  with  degrees  are  generally  not  in 
the  union  but  are  considered  part  of 
management. 

Response:  We  do  not  believe  labor 
agreements  or  practices  should  lead  to 
actions  which  would  inhibit  the  career 
development  of  union  or  non-union 
members  or  be  a  disincentive  to 
continued  safe  operation  of  facilities. 

11.  Comments:  (A)  The  rule  will 
reduce  the  career  potential  for  operators 
without  degrees  who  now  view  die 
senior  operator  and  shift  supervisor 
positions  as  a  desirable,  long  term 
career  ob)ective.  The  rule  imposition 
will  result  in  the  hiring  of  people  with 
degrees  who  generally  view  shift- work 
as  an  interim  step  in  their  career.  This 
will  create  a  higher  turnover  rate  and  a 
resulting  reduction  in  the  overall 
experience  level. 

(B)  Trainbig.  educatioa  and 
experience  are  not  enough  for  a  good 
operator  it  is  essential  that  operators 
remain  highly  motivated,  lliis  has  been 
accomplished  by  incentives  for 
operators  to  progress  throi^  the 
various  steps  in  the  operating 
organization.  The  proposed  rule  will 
disrupt  this  arrangement 

Response:  The  Commission  has 
decided  not  to  adopt  a  rule  requiring  a 
degree.  We  believe  that  it  is  ctesirable 
for  licensees  to  have  in  the  control  room 
individuals  with  a  mix  of  education, 
training  and  experience  in  plant 
operations.  Therefore,  ntihties  should 
continue  to  develop  reactor  operators 
and  senior  operators  who  have  a 
significant  amount  of  hands-on 
experience.  It  is  desirable  to  have  senior 
operators  on  shift  who  have  progressed 
tlirough  the  various  steps  in  the 
operating  organization. 


12.  Comment'  Alternative  2  overlooks 
the  fact  that  the  shift  supervisor  has 
many  non-technical  duties  to  perform 
during  the  eariy  period  following  an 
accident  that  precludes  the  shift 
supervisor  from  getting  involved  in  the 
technical  aspects  of  tlse  plant  response. 

Response:  We  agree  that  this  is 
important  and  should  not  be  overlooked. 
If  the  shift  supervisor  is  the  only  person 
on  shift  with  engineerfeig  expertise,  then 
the  licensee  should  take  this  into 
account  in  the  assignment  of  shift 
supervisor  responsibilities.  We  expect 
that  this  issue  will  also  be  addressed  by 
Institute  for  Nuclear  Power  Operations 
(INPO)  in  the  effort  it  has  underway  to 
review  the  adequacy  of  training  and 
education  requirements  for  the  shift 
supervisor  position.  The  Commission 
intends  to  follow  this  effort  closely  and 
will  participate  as  appropriate  to  ensure 
successful  closure  of  this  issue. 

13.  Comment:  The  proposed 
requirement  to  serve  as  a  reactor 
operator  for  one  year  would  upset  the 
common  practice  of  having  management ' 
personnel  take  the  senior  operator 
licensing  exam.  This  practice  is 
worthwhile  since  it  brings  operating 
expertise  into  management  and 
engineering  managers  get  to  learn  about 

a  plant's  details. 

Response:  Because  the  Commission 
has  decided  not  to  adopt  the  proposed 
rule  it  will  not  impact  the  practice  of 
allowing  management  personnel  to 
become  senior  operators  if  these 
persons  meet  all  NRC  requirements  for 
licensing. 

The  NRC  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  also 
considered  the  proposed  requirement  for 
degrees  and  discussed  it  at  several 
meetings  in  1986  and  1987.  The  ACRS 
again  discussed  the  issue  in  1989  in 
relation  to  the  issuanoe  of  a  policy 
statement  as  opposed  to  a  rule.  The 
ACRS  strongly  supported  the  concept  of 
having  engineering  expertise  on  each 
shift.  However,  the  ACRS  did  not  agree 
that  requiring  a  degree  for  senior 
operators  was  the  best  approach,  though 
it  agreed  that  specific  technical 
knowledge  should  be  required.  The 
ACRS  believed  that,  because  of  the 
concern  about  adverse  effects  raised  by 
many  knowledgeable  individuals,  a 
proposed  rule  requirii^  degrees  for 
senior  operators  shoukl  be  reconsidered. 
The  ACRS  supported  the  issuance  of  a 
policy  statement  regarding  education  for 
senior  operators  and  shift  supervisors. 

Many  utilities  have  provided 
opportunities  for  members  of  their 
operating  staff  to  further  their  education. 
INPO  has  developed,  In  cooperation 
with  many  nuclear  utilities,  "Principles 
for  Enhancing  Professionalism  of 


Nuclear  Personnel,"  dated  March  1, 
1989,  which  INPO  encourage  utilities  to 
implement  These  principies  reflect 
much  of  the  Commission's  philosophy 
and  are  endorsed  by  the  Commission  in 
the  policy  statement.  In  addition,  INPO 
has  an  effort  underway  to  review  the 
adequacy  of  the  training  and  education 
requirements  for  shift  supervisors  which 
the  NRC  is  following  with  interest. 

In  view  of  all  of  these  considerations, 
the  Commission  has  concluded  diat  it 
should  not  proceed  with  adoption  of  the 
rule.  Therefore,  the  proposed  rule  is 
withdrawn. 

Dated  at  Rockville,  Maryland,  tfiis  9th  day 
of  August,  1989. 

For  the  Nuclear  Regulatory  Commissioa. 
Samuel ).  Chilk,  . 

Secretary  of  the  ConmiJssion\ 
[FR  Doc  89-18999  Filed  8-14-88;  8:45  am] 
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10  CFR  Parts  70. 72, 73,  «nd  75 

RIN  315O-AO03 

Minor  Amendnients  to  the  Physical 
Protection  Requirements 

AOENCV:  Nuclear  Regulatory 

Commission. 

Acnoic  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  that  cover  the 
physical  protection  of  special  nuclear 
material.  These  amendbmoits  will:  (1) 
Add  definitions  for  common  terms  not 
currently  defined  but  frequently  used, 
(2)  make  the  definitions  sections  easier 
to  use  by  airanging  the  terms  in 
alphabetical  order,  (3)  delete  action 
dates  that  no  longer  apply,  (4)  correct 
outdated  terms  and  cross  references,  (5) 
clarify  wording  that  is  susceptible  to 
differing  interpretations,  (6)  ccHrect 
typographical  errors,  and  (7)  make  other 
minor  changes,  llie  proposed 
amendments  are  necessaiy  to  reflect  the 
results  of  a  systematic  review  of  NRCs 
safeguards  regulations. 
DATE:  Ccnnments  must  be  received  on  or 
before  September  29, 1989.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
only  those  comments  received  on  or 
before  this  date  can  be  assured  of 
consideration. 

ADDRESSES:  Comments  or  suggestions 
regarding  the  proposed  amendments 
should  be  sent  to  the  Sectetary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washingtoix  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
will  be  available  in  the  NRC  ?ublic 
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Document  Room  at  2120  L  Street  NW., 

Washington,  DC  20555. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Stanley  L  Dolins,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
492-3745  and  Priscilla  Dwyer,  Domestic 
Safeguards  and  Regional  Oversight 
Branch,  Division  of  Safeguards  and 
Transportation,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Telephone  (301) 
492-0478. 

SUPPLEMENTARY  INFORMATION: 
The  Safeguards  Interoffice  Review 
Group  at  the  NRC  has  been  conducting  a 
systematic  review  of  the  agency's 
safeguards  regulations  and  guidance 
documents.  This  review  has  identified 
areas  in  the  regulations  that  are  out  of 
date,  inconsistent  within  the  regidation 
or  between  related  regulations, 
susceptible  to  differing  interpretations, 
and  in  need  of  other  changes.  In 
addition,  the  staff  has  identified  other 
areas  in  the  regulations  where  minor 
changes  are  warranted.  In  response  to 
these  efforts,  the  NRC  is  proposing 
specific  amendments  to  the  regulations 
in  the  way  of  minor  corrections  and 
changes.  The  proposed  changes  are 
summarized  here  with  a  brief 
discussion. 

(1)  Paragraphs  (b),  (c),  and  (d)  of  10 
CFR  73.40  substantively  are  being 
moved  to  appendix  C  to  10  CFR  part  73 
and  combined  with  the  plan 
specifications  already  there.  A 
requirement  for  having  a  safeguards 
contingency  plan  is  also  included  in  the 
specific  security  requirements  section 
for  each  class  of  affected  licensees. 

(2)  The  commonly  used  terms 
Category  I,  Category  II,  and  Category  HI, 
as  qualified,  are  added  for  reference 
purposes  to  existing  definitions  in  the 
definitions  sections  of  10  CFR  parts  70 
and  73. 

Category  I  quantity  of  material,  if 
unirradiated,  is  equivalent  to  a  formula 
quantity;  Cat^ory  II  quantity  of 
material,  if  unirradiated,  is  equivalent  to 
special  nuclear  material  of  moderate 
strategic  significance;  and  Category  III 
quantity  of  material,  if  unirradiated,  is 
equivalent  to  special  nuclear  material  of 
low  strategic  significance.  In  the  current 
regulations,  the  terms  are  included  in 
the  regulations  without  category 
designations.  However,  the  category 
designations  are  frequently  usedL 
particularly  in  international  safeguards, 
and  appear  in  some  NRC  documents 
because  they  saCe  time  and  space.  To 
avoid  possible  confusion,  references  to 


these  shorter  terms  are  being  added  to 
the  definitions. 

(3)  The  definitions  in  10  CFR  part  70 
are  alphabetized  without  paragraph 
designation. 

Locating  a  specific  term  will  be  easier 
with  alphabetized  definitions.  When 
new  terms  are  added,  they  will  be 
placed  in  the  proper  alphabetical  order. 
Because  the  paragraph  designations  are 
removed,  other  parts  of  the  regulations 
are  modified  to  eliminate  any  reference 
to  a  specific  numbered  paragraph  in  the 
definitions  section. 

(4)  The  general  requirements  for 
auditing  the  safeguards  contingency 
plans  and  the  physical  security 
programs  of  Category  I  transportation 
and  fuel  cycle  licensees  are  made 
compatible. 

The  record  retention  period  for  results 
of  the  audits  is  made  consistent  at  three 
years  in  both  cases.  The  content  and 
resulting  action  on  audited  findings  is 
also  made  consistent  At  this  .same  time, 
the  general  requirements  for  auditing  the 
safeguards  contingency  plans  (10  CFR 
73.40(b),  (c)  and  (d))  are  being  moved  to 
appendix  C  to  10  CFR  part  73  and 
combined  with  the  plan  specifications 
already  there.  A  requirement  for  having 
a  safeguards  contingency  plan  is  also 
included  in  the  specific  security 
requirements  section  for  each  class  of 
affected  licensees. 

(5)  An  inadvertentiy  omitted  provision 
that  addresses  access  to  vital  areas  at 
power  reactors  is  being  reinserted  into 
the  regulation.  The  restoration  of  the 
requirement  in  10  CFR  73.55(d)(7)  is 
being  proposed  to  insme  no  erroneous 
views  are  held  by  hcensees  that  the 
deletion  of  the  sentence  was  a  "signal" 
that  vital  areas  could  be  "opened  up"  to 
"public  sightseeing  toiu«"  or  "open 
house  visits"  without  close  licensee 
oversight.  This  language  is  already 
reflected  in  most  licensees  seciuity 
plans  and  it  was  intact  in  10  CFR  part  73 
in  1986  (and  for  a  number  of  years 
preceding  1986).  Correcting  this 
inadvertent  omission  does  not  signal 
any  change  in  Commission  policy  on 
past  practices  in  this  regard.  Licensees 
are  assigned  the  responsibiUty  for 
making  final  vital  area  access  decisions 
in  accord  with  the  past  practices  and 
provisions  under  the  approved  seciuity 
plans. 

(6)  The  remainder  of  the  proposed 
changes  are  of  a  very  minor  nature.  A 
definition  for  the  term  "contiguous  sites" 
is  added  to  10  CFR  parts  70  and  73. 
Action  dates  that  have  passed  are 
eliminated.  Use  of  the  outdated  term 
"industrial  sabotage"  is  changed  to  the 
current  term  "radiological  sabotage." 
References  to  parts  of  the  regulations 
that  have  been  moved  or  deleted  are 


corrected.  Several  areas  in  the 
regulations  are  clarified  where  the 
wording  was  susceptible  to  differing 
interpretations.  The  notification 
requirement  for  changes  to  the 
safeguards  contingency  plan  that  do  not 
decrease  the  plan's  effectiveness  is 
being  revised  to  require  that  the  original 
be  sent  to  the  NRC  headquarters  office 
with  a  copy  to  the  regional  office 
instead  of  vice  versa.  Finally, 
typographical  errors  are  corrected. 

Environmental  Impact  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  regulation  is  the  type  of  action 
described  in  categorical  exclusion  in  10 
CFR  51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  proposed  regulation. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain  a 
new  or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.).  Existing  requirements  were 
approved  under  the  Office  of 
Management  and  Budget  approval 
number  3150-0009  for  part  70.  approval 
number  3150-0132  for  part  72,  approval 
number  3150-0002  for  part  73,  and 
approval  number  3150-0055  for  part  75. 

Regulatory  Analysis 

With  the  exception  of  the  proposed 
amendment  to  10  CFR  73.55(d)(7).  these 
minor  amendments  impose  no  new 
restrictions  or  requirements,  and 
therefore,  have  no  significant  impact 
Accordingly,  a  regulatory  analysis  is  not 
considered  necessary. 

As  required  by  the  Regulatory 
Flexibilify  Act  of  1980  (5  U.S.C.  605(b)). 
the  Commission  certifies  that  this  rule,  if 
adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  being  proposed  are  very 
minor  in  nature  and  care  has  been  taken 
to  ensure  that  the  impact  on  any 
licensee  is  minimal.  In  the  matter  of 
reporting  certain  changes  to  the  security 
program,  the  amendments  merely 
reverse  who  receives  the  original  and 
who  receives  the  copy.  The  other 
changes  are  of  an  administrative  nature 
and  therefore  do  not  alter  the  current 
implementation  of  the  regulations  by  a 
licensee. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule  with  the 
possible  exception  of  the  amendment  to 
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10  CFR  73.55(d)(7).  Here  we  are 
addressing  the  material  and  relevant 
parts  of  10  CFR  50.109  to  ensure  that 
there  are  no  particular  questions  raised 
by  the  reinsertion  of  the  inadvertently 
omitted  language.  A  bad(fit  analysis  is 
not  required  for  these  minor 
amendments  because  they  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1).  The  following  analysis  is  in 
support  of  the  amendment  to  10  CFR 
73.55(d)(7). 

1.  Statement  of  the  Specific  Objectives 
that  the  Proposed  Backfit  is  Designed  to 
Achieve 

The  proposed  amendment  to  10  CFR 
73.55(d)(7)  would  restore  a  sentence  that 
had  been  inadvertently  dropped  when 
the  regulations  were  amended  August  4, 
luea  (51  PR  27817).  The  restored 
provision  would  require  licensees  to 
limit  visitor  access  to  vital  areas  of 
nuclear  power  plants  for  the  purpose  of 
general  familiarisation  and  other 
nonworic-related  activities  except  for 
good  cause. 

2.  General  Description  of  the  Activity 
that  Would  be  Required  By  the  Licensee 
or  Applicant  in  Order  to  Complete  the 
Backfit 

The  proposed  requirement  was 
codified  in  10  CFR  73.55(d)(7)  until 
September  3, 1966.  Therefore  most 
nuclear  power  plant  licensees'  current 
approved  tecurity  plans  and 
implementing  procedures  already  meet 
the  requirements.  However, 
reinstatement  of  the  requirement  could, 
in  concept,  affect  licensees  whose        « 
security  plans  were  or  will  be  approved 
efter  September  3, 1986,  and  licensees 
who  subsequently  changed  their 
approved  security  plans  and 
implementing  procedures  to  relax 
controls  on  access  to  vital  areas. 
Affected  licensees  potentially  may  be 
required  to  reinstate  procedural  controls 
that  limit  nonwori(-related  access  to 
vital  areas. 

3.  Potential  Change  in  the  Risk  to  the 
Public  From  the  Accidental  Offsite 
Release  of  Radioactive  Material 

Vital  areas  of  nuclear  power  plants 
contain  equipment,  systems,  devices  or 
material,  the  failure,  destruction,  or 
release  of  which  could  directly  or 
indirectly  endanger  the  public  healdi 
and  safety  by  exposiu^  to  radiation. 
Therefore,  by  limiting  nonwnic-related 
access  to  vital  areas,  licensees  reduce 
the  potential  risk  to  the  public  from  the 
accidental  off-site  release  of  radioactive 
material. 


4.  Potential  Impact  on  Radiological 
Exposure  of  Facility  Smployees 

By  limiting  nonworii-related  access  to 
vital  areas  of  nuclear  power  plants, 
licensees  also  reduce  the  potential  risk 
to  facility  employees  from  accidental 
radiological  exposure. 

5.  Installation  and  Continuing  Costs 
Associated  With  the  Backfit,  Including 
the  Cost  of  Facility  Downtime  or  the 
Cost  of  Construction  Delay 

The  proposed  amendment  to  10  CFR 
73.55(d)(7)  would  reinstate  a  procedural 
requirement  that  licensees  limit 
nonwork-related  access  to  vital  areas  of 
nuclear  power  plants.  There  are  no 
installation  or  continuing  costs 
associated  with  this  requirement. 

ft  The  Potential  Safety  Impact  of 
Changes  in  Plant  or  Operational 
Complexity  Including  the  Relationship 
to  Proposed  and  ExisL'ng  Regulatory 
Requirements. 

The  proposed  amendment  to  10  CFR 
73.55(d)(7)  does  not  alter  the  plant  or 
operational  complexity.  It  does  not 
involve  a  reduction  in  a  margin  of  safety 
since  neither  plant  design  nor  reactor 
operating  procedures  are  changed.  In 
addition,  it  does  not  alter  any  safety 
related  design  basis  of  the  facility. 
Therefore,  the  proposed  amendment 
neither  creates  the  possibility  of  a  new 
or  different  kind  of  accident  nor  does  it 
involve  an  increase  ia  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

7.  The  Estimated  Resource  Burden  on 
the  NRC  Associated  With  the  Proposed 
Backfit  and  the  Availability  of  Such 
Resources 

The  proposed  ameadment  has  no 
significant  resource  impUcations  for  the 
NRC. 

8.  The  Potential  Impact  of  Differences  in 
Facility  Type.  Design  or  Age  on  the 
Relevancy  and  Practicality  of  the 
Proposed  Backfit 

The  proposed  ameadment  is  uniformly 
relevant  and  applicable  to  all  licensed 
nuclear  power  plants  without  regard  to 
type,  design  or  age. 

9.  Whether  the  Proposed  Backfit  is 
Interim  or  Final  and,  if  Interim,  the 
Justification  for  Imposing  the  Proposed 
Backfit  on  an  Interim  Basis 

The  proposed  backfit  is  final. 

List  of  Subjects 

10  CFR  Part  70    . 

Hazardous  materials  •  transportation. 
Nuclear  materials.  Packaging  and 
containers,  Penalty,  Radiation 


protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Security  measures.  Special  nuclear 
material. 

10CFRPart72  I 

Manpower  training  programs,  Nuclear 
materials,  Occupational  aafety  and 
health.  Reporting  and  recordkeeping 
requirements,  Seciuity  msasures.  Spent 
fuel. 

10  CFR  Part  73 

Hazardous  materials  -  transportation. 
Incorporation  by  referenoe.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalty,  Reporting  and 
recordkeeping  requirements,  Secinity 
measures. 

10  CFR  Part  75 

Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalty,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  19S4,  as  amended, 
the  Energy  Reorganizatian  Act  of  1974, 
as  amended,  and  5  U.S.Ci  552  and  553, 
the  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  parts 
70,  72,  73,  and  75. 

PART  70— DOMESTIC  UCENSINQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51. 53, 16t  162. 183, 68 
Stat.  929, 93a  948, 953, 954.  Ss  amended,  sec. 
234, 83  Stat  444,  as  amended  (42  U.S.C  2071, 
2073. 2201, 2232, 2282);  sees.  201,  as  amended, 
202,  204, 206, 88  Stat.  1242.  as  amended.  1244, 
1245, 1246  (42  U.S.C.  5841,  5142,  5645,  5646). 

Sections  7ai  (c)  and  70.20a  (b)  also  issued 
under  sees.  135. 141,  Pub.  L  S7-425, 96  SUt 
2232, 2241  (42  U.SXL  10155. 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601,  sec.  10. 
92  SUt  2951  (42  U&C.  5851).  Section  70L21{g] 
also  issued  under  sec.  122. 86  Stat  939  (42 
L'.S.C  2152).  Section  70.31  also  issued  under 
sec.  57d.  Pub.  L  93-377, 86  Stat.  475  (42  U.S.C. 
2077).  Sections  70.36  and  TQM  also  issued 
undCT  sec.  184. 68  Stat  054.  ss  amended  (42 
U.S.C.  2234).  Section  70.61  also  issued  under 
sees.  186. 187. 66  Stat  9SS  (42  USJC  2331^ 
Z237].  Section  TOM  also  issSed  under  sec. 
108. 66  SUt  939,  as  amended  (42  U.S.C.  2136). 

For  the  purposes  of  sec.  223, 68  SUt  958,  as 
amended  (42  U.S.a  2273):  SS  70J.  70.19(c). 
70.21(0).  70.22(a).  (b),  (d)-(k)^  70.24  (a)  and  (b), 
70.32(a)(3).(5)J6),{d),  and  (i),  70.36,  70.39  (b) 
and  (c),  70.41(a).  70.42  (a)  asd  (c),  70.56, 70.57 
(b).  (c).  and  (d).  70.56  (a}-(gl3),  and  (h}Kj)  are 
issued  under  sec.  161b.  66  SUt  948.  as 
amended  (42  U.&C.  2201(b)):  ti  7a7. 70.20a 
(a)  and  (d).  70.20b  (c)  and  («).  70.21(c), 
70.24(b).  70.32  (aK6).  (c).  (d)t  (e),  and  (g).  7038. 
70.51  (c)-(g].  70.56. 7057  (b)  and  (d).  and  70.58 
(a)-(g](3)  and  (h)-(j)  are  issued  under  sea  161i, 


Federal  Reg^ater  /  Vol  54.  No.  156  /  Tuesday,  August  15.  1989  /  Pfopoeed  Rules 


68  SUt  949.  as  amended  (42  U.S.C  2201(i)): 
and  IS  70.5. 709. 70.20b  (d)  and  (e).  70 J6, 
70.51  (b)  and  (i),  70.52. 7053, 70.54.  70.55,  70.58 
(g)(4).  (k)  and  (1),  7059,  and  70.60  (b)  and  (c) 
are  issued  under  sec.  161o.  68  Stat  950,  as 
amended  (42  U.S.C.  2201{o)). 

2.  Section  70.4  is  amended  by 
removing  all  alphabetical  designators 
and  arranging  all  definitions  into 
alphabetical  sequence,  adding  a 
definition  for  "Contiguous  sites"  in 
proper  alphabetical  sequence,  and 
revising  the  definition  of  "formula 
quantity,"  paragraph  (2)  of  the  definition 
"plutonium  processing  and  fiiel 
fabrication  plant."  the  introductory  text 
of  the  definition  "special  nuclear 
material  of  moderate  strategic 
significance,"  and  the  introductory  text 
and  paragraph  (1)  of  the  definition 
"special  nuclear  material  of  low 
strategic  significance"  to  read  as 
follows: 

970.4    DefMUons. 


"Contiguous  sites"  means  locations,  in 
close  proximity  to  each  other,  for  the 
possession,  use,  or  storage  of  special 
nuclear  material  where  the  same 
licensee  or  contractor  security  measures 
and/or  organizational  elements, 
including  the  alarm  station  and  response 
personnel,  are  used  to  provide  the 
capabilities  necessary  to  satisfy  the 
applicable  security  requirements. 

"Formula  quantity"  (in  unirradiated 
form  this  class  of  material  is  sometimes 
referred  to  as  a  Category  I  quantity  of 
material)  means  strategic  special 
nuclear  material  in  any  combination  in  a 
quantity  of  5000  grams  or  more 
computed  by  the  formula,  grams  = 
(grams  contained  U-235)  -t-  2.5  (grams  U- 
233  4-  grams  plutonium). 

*  •       •        •        • 

"Plutonium  processing  and  fuel 
fabrication  plant"*  *  * 

(2)  research  and  development 
activities  involving  any  of  the     > 
operations  described  in  paragraph  (1)  of 
this  definition  except  for  research  ^nd 
development  activities  utilizing 

unsubstantial  amotmts  of  plutonium. 

*  *       *        •       • 

"Special  nuclear  material  of  low 
strategic  significance"  (in  unirradiated 
form  this  class  of  material  is  sometimes 
I  df erred  to  as  a  Category  in  quantity  of 
material)  means: 

(1)  Less  than  an  amount  of  special 
nuclear  material  of  moderate  strategic 
significance,  as  defined  in  this  section, 
but  more  than  15  grams  of  uranium-235 
(contained  in  uranium  enridied  to  20 
percent  or  more  in  the  U-235  isotope)  or 
15  grams  of  uranium-233  or  IS  grams  of 
plutonium  or  the  combination  of  15 


grams  wdien  computed  by  die  equation, 
grams  =  (grams  contained  U-235)  -l- 

(grams  plutonium)  +  (grams  U-233).  or 

•  •        •        •       • 

"Special  nuclear  material  of  moderate 
strategic  significance"  (in  unirradiated 
form  this  class  of  material  is  sometimes 
referred  to  as  a  Category  n  quantity  of 
material)  means: 

*  •        •        •        • 

3.  In  S  70.19,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

S70.19   General ieansc for eenraUon or 
reference  sources. 

(a)  •  •  • 

(2)  Any  Government  agency,  as 
defined  in  §  70.4,  which  holds  a  specific 
Ucense  issued  by  the  Commission  or  the 
Atomic  Energy  Commission  which 
authorizes  it  to  receive,  possess,  use  and 
transfer  byproduct  material,  source 
material  or  special  nuclear  material; 
and 


4.  In  S  70.22,  paragraphs  (h](l}.  and  (k) 
are  revised  to  read  as  follows: 

§  70.22    Contents  of  appHcatlons. 

***** 

(h](l]  Each  application  for  a  license  to 
possess  or  use  at  any  site  or  contiguous 
sites  subject  to  control  by  the  licensee  a 
formula  quantity  of  strategic  special 
nuclear  material  as  defined  under  S  70.4, 
other  than  a  license  for  possession  or 
use  of  this  material  in  the  operation  of  a 
nuclear  reactor  licensed  pursuant  to  part 
50  of  this  chapter,  must  include  a 
physical  security  plan,  consisting  of  two 
parts.  Part  I  must  address  vital 
equipment,  vital  areas,  and  isolation 
zones,  and  must  demonstrate  how  the 
apphcant  plans  to  meet  the 
requirements  of  S  S  73.20,  73.40,  73.45, 
73.46.  73.50.  73.70,  and  73.71  of  this 
chapter  in  the  conduct  of  the  activity  to 
be  Ucensed.  including  the  identification 
and  description  of  jobs  as  required  by 
§  ll.ll(a]  of  this  chapter.  Part  II  must 
hst  tests,  inspections,  and  other  means 
to  demonstrate  compliance  with  such 
requirements. 

(k)  Each  application  for  a  license  to 
possess  or  use  at  any  site  or  contiguous 
sites  subject  to  control  by  the  licensee 
special  nuclear  material  of  moderate 
strategic  significance  or  10  kg  or  more  of 
special  nuclear  material  of  low  strategic 
significance  as  defined  under  (  70.4 
o^er  than  a  license  for  possession  or 
use  of  this  material  in  the  operation  of  a 
nuclear  power  reactor  licenced  pursuant 
to  part  50  of  this  chapter,  must  include  a 
physical  security  plan  that  demonstrates 
how  the  applicant  plans  to  meet  the 
requirements  of  S  73.67(d),  (e),  (f).  and 


(g),  as  appropriate,  of  part  73  of  this 
chapter.  Hie  licensee  shall  retain  a  copy 
of  this  physical  security  plan  as  a  record 
for  the  period  during  which  the  licensee 
possesses  the  appropriate  type  and 
quantity  of  special  nuclear  material 
requiring  this  record  under  each  license 
2nd  each  chsnge  to  the  plan  for  three 
years  after  the  change. 
***** 

5.  In  S  70.32,  paragraph  (c)(3)  is 
removed  and  paragraph  (g)  is  revised  to 
read  as  follows:  * 


$70.32    Qpndmonsof 


(g)  The  licensee  shall  prepare  and 
maintain  safeguards  contingency  plan 
procedures  in  accordance  with  appendix 
C  to  part  73  of  this  chapter  for  effecting 
the  actions  and  decisions  contained  in 
the  Responsibility  Matrix  of  its 
safeguards  contingency  plan.  The 
licensee  shall  retain  a  copy  of  the 
safeguards  contingency  plan  procedures 
as  a  record  for  the  period  during  which 
the  licensee  possesses  the  appropriate 
type  and  quantity  of  special  nuclear 
material  requiring  this  record  under 
each  license  for  which  the  procedures 
were  developed  and  each  change  to  the 
plan  for  three  years  from  the  effective 
date  of  the  change.  The  licensee  may  not 
make  a  change  that  would  decrease  the 
safeguards  effectiveness  of  the  first  four 
categories  of  information  (Background, 
Generic  Planning  Base.  Licensee 
Planning  Base,  and  Responsibility 
Matrix]  contained  in  any  licensee 
safeguards  contingency  plan  prepared 
pursuant  to  §§  70.22(g],  70.22[j),  72.184, 
73.20(c),  73.26(e)(1),  73.46(h)(1),  or 
73.50(g)(l]  of  Uiis  chapter  without  the 
prior  approval  of  the  Commission.  A 
licensee  desiring  to  make  such  a  change 
shall  submit  an  application  for  an 
amendment  to  its  license  pursuant  to 
S  70.34.  The  licensee  may  make  changes 
to  the  licensee  safeguards  contingency 
plan  without  prior  Commission  approval 
if  the  changes  do  not  decrease  the 
safeguards  effectiveness  of  the  plan.  The 
licensee  shall  maintain  each  change  to 
the  plan  made  without  prior  approval  as 
a  record  during  the  period  for  which 
possession  of  a  formula  quantity  of 
special  nuclear  material  is  authorized 
under  a  license  and  retain  the 
superseded  material  for  three  years  from 
the  effective  date  of  the  change  and 
shall  furnish  a  report  containing  a 
description  of  each  change  witUn  60 
days  after  the  change  is  made  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  with  a  copy  to  the  Regnal 
Administrator  of  the  appropriate  NRC 


I 
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Regional  Office  as  specified  in  appendix 
A  to  part  73  of  this  diapter. 


PART72-LICENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH>LEVEL 
RADIOACTIVE  WASTE 

6.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51, 53. 57, 62, 63, 65, 69, 81, 
161, 182, 183. 184, 186, 187, 189. 68  Stat.  929, 
930, 932. 933,  934, 935. 948, 953. 954. 955,  as 
amended,  sec.  234, 83  Stat.  444,  as  amended 
(42  U.S.C.  2071,  2073,  2077,  2092,  2093.  2095, 
2099,  2111,  2201,  2232,  2234,  2236,  2237.  2238, 
2282):  sec.  274,  Pub.  L  86-373, 73  StaL  688,  as 
amended  (42  U.S.C.  2021);  sec.  201,  as 
amended.  202, 206, 88  Stat.  1242,  as  amended, 
1244, 1246  (42  U.S.C.  5841.  5842,  5846]:  Pub.  L 
95-601,  sec.  la  92  Stat.  2951  (42  U.S.C.  5851); 
sec.  102,  Pub.  L  91-190,  83  Stat.  853  (42  U.S.C. 
4332):  sees.  131. 132, 133. 135, 137, 141,  Pub.  L 
97-425, 96  Stat.  2229,  2230.  2232, 2241,  sec.  148, 
Pub.  L 100-203. 101  Stat.  1330-235  (42  U.S.C. 
10151. 10152, 10153, 10155, 10157, 10161. 
10168]. 

Section  72.44(g]  also  issued  under  sees. 
142(b)  and  148(c).  (d).  Pub.  L.  100-203. 101 
Stat.  1330-232, 1330-236  (42  U.S.C.  10162(b). 
10ie8(c).  (d)).  Section  72.46  also  issued  under 
sec.  189.  68,  Stat.  955  (42  U.S.C.  2239);  sec. 
134,  Pub.  L  97-425.  96  Stat.  2230  (42  U.S.C. 
10154).  Section  72.96(d)  also  issued  under  sec. 
145(g).  Pub.  L  100-203. 101  Stat.  1330-235  (42 
U.S.C.  10165(g]).  Subpart )  also  issued  under 
sees.  2(2),  2(15).  2(19),  117(a).  141(h),  Pub.  L 
97-425.  96  Stat.  2202,  2203.  2204,  2222.  2244,  (42 
U.S.C.  10101, 10137(a).  10161(h)). 

For  the  purposes  of  sec.  223, 68  Stat.  958,  as 
amended  (42  U.S.C.  2273);  SS  72.6. 72.22. 
72.24,  72.26.  72.28(d),  72.30.  72.32,  72.44(a). 
(b)(1).  (4).  (5),  (c).  (d)(1),  (2),  (e).  (f).  72.48(a), 
72.50(a).  72.52(b),  72.72(b).  (c).  72.74(a).  (b), 
72.76.  72.78,  72.104,  72.106.  72.120.  72.122, 
72.124. 72.128,  72.128,  72.130,  72.140(b),  (c). 
72.148,  72.154,  72.156.  72.160.  72.166,  72.168, 
72.170.  72.172,  72.176,  72.180,  72.184,  72.188, 
are  issued  under  sec.  161b,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201(b));  SS  72.10(a),  (e). 
72.22,  72.24,  72.26,  72.28,  72.30,  72.32. 
72.44.(a),(b)(l].  (4).  (5).  (c).  (d)(l).(2),(e).  (f). 
72.48(a),  72.50(a).  72.52(b),  72.90(a)-(d).  (f), 
72.92.  72.94,  72.98.  72.100,  72.102(c).  (d).  (f), 
72.104.  72.106.  72.120,  72.122,  72.124.  72.126. 
72.128.  72.130,  72.140(b),  (c).  72.142,  72.144. 
72.148.  72.148.  72.150.  72.152,  72.154.  72.156, 
72.158,  72.160,  72.162. 72.164,  7il66,  72.168, 
72.170.  72.172.  72.176,  72.180,  72.182.  72.184. 
72.186.  72.190. 72.192, 72.194  are  issued  under 
sec.  161i.  68  Stat  949,  as  amended  (42  U.S.C. 
2201(i));  and  SS  72.10(e).  72.11,  72.16,  72.22, 
72.24.  72.26.  72.28,  72.30.  72.32,  72.44(b)(3). 
(c)(5).  (d)(3).  (e).  (f).  72.48(b).  (c),  72.50(b). 
72.54(a).  (b).  (c).  72.56.  72.70  72.72,  72.74(a), 
(b).  72.76(a).  72.78(a).  72.80.  72.82.  72.92(b), 
72.94(b).  72.140  (b).  (c),  (d).  72.144(a),  72.146, 
72.148,  72.150,  72.152,  72.154  (a),  (b),  72.156, 
72.iea  72.162,  72.168,  72.170.  72.172,  72.174. 
72.176, 72.180  72.184. 72.186. 72.192  are  issued 
under  sec.  161o,  68  Stat.  950,  as  amended  (42 
U.S.C.  2201(0)). 

7.  In  9  72.184,  paragraph  (a)  is  revised 
to  read  as  follows: 


S  72.184    Safeguards  contingency  plan. 

(a)  The  requirements  of  the  licensee's 
safeguards  contingency  plan  for  dealing 
with  threats  and  radiological  sabotage 
must  be  as  defined  in  appendix  C  to  part 
73  of  this  chapter.  This  plan  must 
include  Background,  Generic  Planning 
Base,  Licensee  Planning  Base,  and 
Responsibility  Matrix,  the  first  four 
categories  of  information  relating  to 
nuclear  facilities  licensed  under  part  50 
of  this  chapter.  (The  fifth  category  of 
information,  Procedures,  does  not  have 
to  be  submitted  for  approval.) 


PART  73-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

8.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat.  930, 948,  as 
amended,  sec.  147. 94  Stat.  780  (42  U.S.C. 
2073,  2167,  2201);  sees.  201  as  amended  204.  88 
Stat.  1242.  as  amended,  1245  (42  U.S.C.  5841. 
5644). 

Section  73.1  also  issued  under  sees.  135, 
141.  Pub.  L  97-425.  96  Stat.  2232,  2241.  (42 
U.S.C.  10155, 10161).  Section  73.37(f)  also 
issued  under  sec.  301,  Pub.  L.  96-295. 94  Slat. 
789  (42  U.S.C.  5841  note).  Section  73.57  is 
issued  under  sec.  606,  Pub.  L.  99-399, 100  Stat. 
876  (42  U.S.C.  2169). 

For  the  purposes  of  sec  223. 68  Stat.  958,  as 
amended  (42  U.S.C.  2273):  SS  73.21,  73.37(8), 
and  73.55  are  issued  under  sec.  lOlb.  68  Stat. 
948,  as  amended  (42  U.S.C.  2201(b));  SS  73.20. 
73.24.  73.25,  73.26,  73.27,  73.37.  73.40.  73.45. 
73.46,  73.50.  73.55,  and  73.67  are  issued  under 
sec.  161i.  68  Stat.  949,  as  amended  (42  U.S.C. 
2201(i));  and  $$  73.20(c)(1).  73.24(b)(1). 
73.28(b)(3),  (h)(6),  and  (k)(4),  73.27(a)  and  (b). 
73.37(f).  73.40(b)  and  (d),  73.49(g)(6)  and  (h)(2). 
73.50(g)(2).  (3)(iii)(Bl  and  (h).  73.55(h)(2)  and 
(4)(iii)(B),  73.57.  73.70.  73.71.  and  73.72  are 
issued  under  sec.  laio.  68  Stat.  950,  as 
amended  (42  U.S.C.  2201(o)). 

9.  Section  73.2  is  amended  by  revising 
the  definition  of  'Tormula  quantity,"  the 
introductory  text  of  the  definition 
"Special  nuclear  material  of  low 
strategic  significance,"  and  the 
introductory  text  of  the  definition 
"Special  nuclear  material  of  moderate 
strategic  significance,"  and  adding  a 
definition  for  "Contiguous  sites"  in 
proper  alphabetical  sequence  to  read  as 
follows: 


§73.2    Definitiona: 

"Contiguous  sites"  means  locations,  in 
close  proximity  to  each  other,  for  the 
possession,  use,  or  storage  of  special 
nuclear  material  where  the  same 
licensee  or  contractor  security  measures 
and/or  organizational  elements, 
including  the  alarm  station  and  response 
personnel,  are  used  to  provide  the 
capabilities  necessary  to  satisfy  the 
applicable  seciuity  requirements. 


"Formula  quantity"  (in  imirradiated 
form  this  class  of  material  is  sometimes 
referred  to  as  a  Category  I  quantity  of 
material]  means  strategic  special 
nuclear  material  in  any  combination  in  a 
quantity  of  5000  grams  or  more 
computed  by  the  formula,  grams  = 
(grams  contained  U-235)  +  2.5  (grams  U- 
233  4-  grams  plutonium). 
***** 

"Special  nuclear  material  of  low 
strategic  significance"  (in  unirradiated 
form  ^is  class  of  material  is  sometimes 
referred  to  as  a  Category  III  quantity  of 
material)  means:        | 

*  *  *  *         k 

"Special  nuclear  material  of  moderate 
strategic  significance"  (in  unirradiated 
form  this  class  of  material  is  sometimes 
referred  to  as  a  Category  II  quantity  of 

material]  means: 

*  *       *       *       « 

10.  In  S  73.20,  para^-aph  (b](3)  is 
redesignated  as  paragraph  (b](4],  a  new 
paragraph  (b](3)  is  added  and 
paragraphs  (b)[2]  and  [c]  are  revised  to 
read  as  follows: 

§  73.20    General  perf otmance  ob]ecttve 
and  requirements. 

**•*!* 

(b)  *  *  *  I 

(2)  Is  designed  with  sufficient 
redundancy  and  diversity  to  assure 
maintenance  of  the  capabilities 
described  in  S§  73.25  and  73.45; 

(3)  Includes  a  safeguards  contingency 
capability  that  can  meet  the  criteria  in 
appendix  C,  "Licensee  Safeguards 
Contingency  Plans"  to  this  part;  and 
***** 

(c]  Each  licensee  sabject  to  the 
requirements  of  paragraphs  (a]  and  (b] 
of  this  section  shall  estabhsh,  maintain 
and  follow  NRC-approved  safeguards 
physical  protection  and  safeguards 
contingency  plans  that  describe  how  the 
licensee  will  comply  with  the 
requirements  of  paragraphs  (a]  and  (b) 
of  this  section. 

11.  In  §  73.26,  paragraph  (h)(6]  is 
revised  to  read  as  fouows: 

§73.26   Transportation  physical  protection 
systsms,  subsystems,  components,  and 
procedures. 

***** 

(h]  Test  and  Maintenance  Programs.  * 


(6)  The  transportation  security 
program  must  be  reviewed  at  least  every 
12  months  and  prior  to  each  use  by 
individuals  independent  of  both  security 
program  management  and  personnel 
who  have  direct  responsibility  for 
implementation  of  the  security  program. 
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The  review  must  include  a  review  and 
audit  of  security  procedures  and 
practices,  evaluation  of  the  effectiveness 
of  the  physical  protection  system,  an 
audit  of  the  physical  protection  system 
testing  and  maintenance  program,  and 
an  audit  of  commitments  established  for 
response  by  local  law  enforcement 
authorities.  The  results  of  the  review 
and  the  audit  along  with 
recommendations  for  improvements  and 
corrections  must  be  documented, 
reported  to  the  responsible  organizatran 
management,  and  kept  available  for 
inspection  for  a  period  of  three  years. 

§73.40    [Amsndsd] 

12.  In  S  73.40,  paragraphs  (b),  (c],  and 
(d)  are  removed. 

13.  In  §  73.46,  paragraphs  (g](6]  and 
(h](l)  are  revised  to  read  as  follows: 

§73.4«   Fixed  sits  physical  protection 
systems,  subsystems,  components,  and 
procedures. 

(g]  Test  and  Maintenance  Programs.  * 


(6]  The  security  program  must  be 
reviewed  at  least  every  12  months  by 
individuals  independent  of  both  security 
program  management  and  personnel 
who  have  direct  responsibility  for 
implementation  of  the  security  program. 
The  revie'w  must  include  a  review  and 
audit  of  seciuity  procedures  and 
practices,  evaluation  of  the  effectiveness 
of  the  physical  protection  system,  an 
audit  of  die  physical  protection  system 
testing  and  maintenance  program,  and 
an  audit  of  comjnitments  established  for 
response  by  local  law  enforcement 
authorities.  The  results  of  the  review, 
audit,  and  evaluation  along  with 
recommendations  for  improvements  and 
corrections  if  any,  must  be  dociunented 
and  reported  to  the  licensee's  plant 
management  and  to  corporate 
management  at  least  one  level  higher 
than  that  having  responsibility  for  the 
day-to-day  plant  operations.  The  reports 
must  be  kept  available  at  the  plant  for 
inspection  for  a  period  of  three  years. 

(h]  Contingency  and  response  plans 
and  procedures.  (1)  The  licensee  shall 
estabUsh,  maintain,  and  follow  a 
safeguards  contingency  plan  for  dealing 
with  threats,  thefts,  and  radiological 
sabotage  related  to  the  strategic  special 
nuclear  material  and  nuclear  facilities 
subject  to  the  provisions  of  this  section. 
Safeguards  contingency  plans  must  be  in 
accordance  with  the  criteria  in  appendix 
C,  "Licensee  Safeguards  Contingency 
Plans"  to  this  part.  Contingency  plans 
must  include,  but  not  be  limited  to,  the 
response  requirements  in  paragraphs 


(h](2)  through  (h](5)  of  this  section.  The 
licensee  shall  retain  a  copy  of  the 
current  safeguards  contingency  plan  as 
a  record  untU  the  Commission 
terminates  the  license  and.  if  any 
portion  of  the  plan  is  superseded,  retain 
the  superseded  material  for  three  years 
after  each  change. 

14.  In  S  73.50.  paragraphs  (g)(l]  and  (h) 
are  revised  to  read  as  follows: 

§  73.50    Requirtmtnts  for  physical 

of  I 


(g)  Response  requirement.  (1]  The 
licensee  shall  establish,  maintain,  and 
follow  a  safeguards  contingency  plan  for 
dealing  with  threats,  thefts,  and 
radiological  sabotage  related  to  the 
special  nuclear  material  and  nuclear 
facilities  subject  to  the  provisions  of  this 
section.  Safeguards  contingency  plans 
must  be  in  accordance  with  the  criteria 
in  appendix  C,  "Licensee  Safeguards 
Contingency  Plans,"  to  this  part.  The 
licensee  shall  retain  a  copy  of  the 
current  safeguards  contingency  plan  and 
each  change  to  the  plan  as  a  record  until 
the  Commission  terminates  the  license 
and,  if  any  portion  of  the  plan  is 
superseded,  retain  the  superseded 
material  for  three  years  after  each 
change. 
***** 

(h]  Each  licensee  shall  establish, 
maintain,  and  follow  an  NRC  approved 
training  and  qualifications  plan  outiining 
the  processes  by  which  guards, 
watchmen,  armed  response  persons,  and 
other  members  of  the  security 
organization  will  be  selected,  trained, 
equipped,  tested,  and  qualified  to  ensure 
that  these  individuals  meet  the 
requirements  of  paragraph  (a)(4]  of  this 
section. 

15.  In  §  73.55,  paragraphs  (b](4)(ii], 
(d)(7](i]  introductory  text  (g)(4)>  and 
(h)(1)  are  revised  to  read  as  follows: 

§  73.55    Rsquirsments  for 
protsctlon  of  Hcsnsod 
power  reactors  against 
ssbotags. 

***** 

(b]  •  •  * 

(4)  *  *  • 

(ii)  Each  licensee  shall  establish, 
maintain,  and  follow  an  NRC-approved 
training  and  qualifications  plan  outlining 
the  processes  by  which  guards, 
watchmen,  armed  response  persons,  and 
other  members  of  the  seciuity 
organization  will  be  selected,  trained, 
equipped,  tested,  and  qualified  to  ensure 
that  these  individuals  meet  the 
requirements  of  this  paragraph.  The 
Ucensee  shall  maintain  a  current  copy  of 
the  training  and  qualifications  plan  as  a 


in 


record  until  the  Commission  terminates 
ihe  license  for  which  the  plan  was 
developed  and,  if  any  portion  of  the  plan 
is  superseded,  retain  the  material  that  is 
superseded  for  three  years  after  eadi 
change.  The  training  and  qualifications 
plan  must  include  a  schedule  to  show 
how  all  security  personnel  will  be 
qualified  two  years  after  the  submitted 
plan  is  approved.  The  training  and 
qualifications  plan  must  be  followed  by 
the  licensee  60  days  after  the  submitted 
plan  is  approved  by  die  NRC. 

(d)  *  •  * 
(7j  *  *  . 

(i)  Establish  an  access  authorization 
system  to  limit  unescorted  access  to 
vital  areas  during  nonemergency 
conditions  to  individuals  who  require 
access  in  order  to  perform  their  duties. 
Access  to  vital  areas  for  the  purpose  of 
general  familiarization  and  other 
nonwork-related  activities  shall  not  be 
authorized  except  for  good  cause  shown 
to  the  Ucensee.  To  achieve  this  the 
licensee  must: 
***** 

(g)  •  •  * 

(4)  The  security  piogram  must  be 
reviewed  at  least  every  12  months  by 
individuals  independent  of  both  security 
program  management  and  personnel 
who  have  direct  responsibility  for 
implementation  of  the  security  program. 
The  review  must  include  a  review  and 
audit  of  security  procedures  and 
practices,  evaluation  of  the  effectiveness 
of  the  physical  protection  system,  an 
audit  of  the  physical  protection  system 
-  testing  and  maintenance  program,  and 
an  audit  of  commitments  established  for 
response  by  local  law  enforcement 
authorities.  The  results  of  the  review 
audit  and  evaluation  along  with 
recommendations  for  improvements  and 
corrections,  if  any,  must  be  documented 
and  reported  to  the  Ucensee's  plant 
management  and  to  corporate 
management  at  least  one  level  higher 
than  that  having  responsibility  for  the 
day-to-day  plant  operation.  TTie  reports 
must  be  kept  available  at  the  plant  for 
inspection  for  a  period  of  three  years. 

(h)  Response  requirement.  (1)  The 
licensee  shall  establish,  maintain,  and 
follow  a  safeguards  contingency  plan  for 
dealing  with  threats,  thefts,  and 
radiological  sabotage  related  to  the 
nuclear  facihties  subject  to  the 
provisions  of  this  section.  Safeguards 
contingency  plans  must  be  in 
accordance  with  the  criteria  in  appendix 
C.  "Licensee  Safeguards  Contingency 
Plans,"  to  this  part. 
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16.  In  9  73.60,  the  introductory 
paragraph  and  paragraph  (e)  are  revised 
to  read  as  follows: 

(73.60   Addilloinl wqulrawnta for tha 
pnyMCH  prancoan  oi  apvciM  nucwir 
matsnai  at  nonpowar  raactofs. 

Each  nonpower  reactor  licensee  who, 
pursuant  to  the  requirements  of  part  50 
possesses  at  any  site  or  contiguous  sites 
subject  to  control  by  the  licensee 
uranium-235  (contained  in  uranium 
enriched  to  20  percent  or  more  in  the  U- 
235  isotope],  uranium-233,  or  plutonium 
alone  or  in  any  combination  in  a 
quantity  of  5,000  grams  or  more 
computed  by  the  formula,  grams  = 
(grams  contained  in  U-235)  +  2.5  (grams 
U-233  +  grams  plutonium]  shall  protect 
the  special  nuclear  material  from  theft 
or  diversion  pursuant  to  the 
requirements  of  $  73.67(a],  (b],  (c],  and 
(d]  and  as  follows,  except  that  a 
licensee  is  exempt  from  the 
requirements  of  paragraphs  (al,  (b),  (c], 
(d],  and  (e]  of  this  section  to  the  extent 
that  it  possesses  or  uses  special  nuclear 
material  which  is  not  readily  separable 
from  other  radioactive  material  and 
which  has  a  total  external  radiation 
dose  rate  in  excess  of  100  rems  per  hour 
at  a  distance  of  three  feet  from  any 
accessible  surface  without  intervening 
shielding. 
•        •        •        •        * 

(e)  Response  requirement.  Each 
licensee  shall  establish,  maintain  and 
follow  an  NRC-approved  safeguards 
contingency  plan  for  dealing  with 
threats,  thefts,  and  radiological  sabotage 
related  to  the  special  nuclear  material 
and  nuclear  facilities  subject  to  the 
provisions  of  this  section.  Safeguards 
contingency  plans  must  be  in 
accordance  with  the  criteria  in  appendix 
C,  "Licensee  Safeguards  Contingency 
Plans,"  to  this  part. 

17.  In  §  73.67,  the  introductory  text  of 
paragraphs  (c),  (d],  and  (f]  and 
paragraph  (c]  (2)  are  revised  to  read  as 
follows: 

973.67    Ucan— ■  ftead'tlf  and  ln-trana>t 
raquhamanta  tar  the  phyaieal  protaction  of 
apacW  nudMr  matarM  of  modaiata  and 
km  atratagle  algnificanea. 

(c]  Each  licensee  who  possesses,  uses, 
transports  or  who  delivers  to  a  carrier 
for  transport  special  nuclear  material  of 
moderate  strategic  significance  or  10  kg 
or  more  of  special  nuclear  material  of 
low  strategic  significance  shall: 

(2]  Within  30  days  after  the  plan(s] 
submitted  pursuant  to  paragraph  (c](l) 
of  this  section  is  approved  or  when 
specified  by  the  NRC  in  writing, 
implement  the  approved  security  plan. 


(d]  Fixed  site  requirements  for  special 
nuclear  material  of  moderate  strategic 
signiHcance.  Each  licensee  who 
possesses,  stores,  or  uses  quantities  and 
types  of  special  nuclear  material  of 
moderate  strategic  significance  at  a  site 
or  contiguous  sites,  except  those  who 
are  licensed  to  operate  a  nuclear  power 
reactor  pursuant  to  part  50  or  except  as 
allowed  by  paragraph  (b}(2)  of  this 
section  shall: 


(f)  Fixed  site  requirements  for  special 
ruclear  material  of  low  strategic 
significance.  Each  licensee  who 
possesses,  stores,  or  uses  special 
nuclear  material  of  low  strategic 
significance  at  a  fixed  site  or  contiguous 
sites,  except  those  who  are  licensed  to 
operate  a  nuclear  power  reactor 
pursuant  to  part  50,  shall: 
***** 

18.  In  9  73.70,  paragraph  (c)  is  revised 
as  follows: 


9  73.70    Racorda. 


(c]  A  register  of  visitors,  vendors,  and 
other  individuals  not  employed  by  the 
licensee  pursuant  to  99  73.46(d)(13], 
73.55(d){8],  or  9  73.80.  The  licensee  shall 
retain  this  register  as  a  record  for  three 
years  after  the  last  entry  is  made  in  the 
register. 


19.  In  appendix  B  to  part  73,  the 
"Introduction"  is  revised  as  follows: 

Appendix  B — General  Criteria  for 
Security  Personnel 


Introduction 

Security  personnel  who  are  responsible  for 
the  protection  of  special  nuclear  material  on 
site  and  in  transit  and  for  the  protection  of 
the  facility  or  shipment  vehicle  against 
radiological  sabotage  should,  like  other 
elements  of  the  physical  security  system,  be 
required  to  meet  minimum  criteria  to  ensure 
that  they  will  effectively  perform  their 
assigned  security-related  job  duties.  In  order 
to  ensure  that  those  individuals  responsible 
for  security  are  properly  equipped  and 
qualified  to  execute  tke  job  duties  prescribed 
for  them,  the  NRC  hai  developed  general 
criteria  that  specify  security  personnel 
qualification  requirements. 

These  general  criteria  establish 
requirements  for  the  selection,  training, 
equipping,  testing,  and  qualification  of 
individuals  who  will  be  responsible  for 
protecting  special  nuclear  materials,  nuclear 
facilities,  and  nuclear  shipments. 

When  required  to  have  seau'ity  personnel 
that  have  been  trained,  equipped,  and 
qualified  to  perform  assigned  security  job 
duties  in  accordance  with  the  criteria  in  this 
appendix,  the  licensee  must  establish, 
maintain,  and  follow  a  plan  that  shows  how 
the  criteria  will  be  met.  The  plan  must  be 


submitted  to  the  NRC  for  approval.  The  plan 
must  be  implemented  within  30  days  after 
approval  by  the  Commission  unless 
otherwise  specified  by  the  Commission  in 
writing.  I 

*         *         *         *         *  I 

20.  In  appendix  C  to  part  73,  the 
Introduction  is  revised  and  a  new 
section  on  Audit  and  Review  is  added 
as  follows: 


Appendix  C — Licensee  Safeguards 
Contingency  Plans 

Introduction 

A  licensee  safeguards  contingency  plan  is  a 
docimiented  plan  to  give  guidance  to  licensee 
personnel  in  order  to  accomplish  specific, 
defined  objectives  in  the  event  of  threats, 
thefts,  or  radiological  sabotage  relating  to 
special  nuclear  material  or  nuclear  facilities 
licensed  under  the  Atomic  Energy  Act  of 
1954,  as  amended.  An  acceptable  safeguards 
contingency  plan  must  contain  (1]  a 
predetermined  set  of  decisions  and  actions  to 
satisfy  stated  objectives,  (2)  an  identification 
of  the  data,  criteria,  procedures,  and 
mechanisms  necessary  to  effect  efficiently 
the  decisions  and  actions,  and  (3)  a 
specification  of  the  individual,  group,  or 
organizational  entity  responsible  for  each 
decision  and  action. 

The  goals  of  licensee  safeguards 
contingency  plans  for  dealing  with  threats, 
thefts,  and  radiological  sabotage  are  (1]  to 
organize  the  response  effort  at  the  licensee 
level,  (2]  to  provide  predetermined,  structured 
responses  by  licensees  to  safeguards 
contingencies,  (3]  to  ensure  the  integration  of 
the  licensee  response  with  the  responses  by 
other  entities,  and  (4)  to  achieve  a 
measurable  performance  m  response 
capability.  Licensee  safeguards  contingency 
planning  should  result  in  organizing  the 
licensee's  resources  in  such  a  way  that  the 
participants  will  be  identified,  their  several 
responsibilities  specified,  and  the  responses 
coordinated.  The  responses  should  be  timely 
and  internally  consistent  among  themselves. 

It  is  important  to  note  tkat  a  licensee's 
safeguards  contingency  plan  is  intended  to  be 
complementary  to  any  emergency  plans 
developed  pursuant  to  appendix  E  to  part  50 
of  this  chapter  or  to  §  70.22(i]  of  part  70  of 
this  chapter. 

When  so  required  in  this  chapter,  each 
licensee  shall  establish,  maintain  and  follow 
a  safeguards  contingency  plan  in  accordance 
with  the  criteria  set  forth  in  this  appendix. 
The  safeguards  contingency  plan  must 
include  plans  for  dealing  with  threats,  thefts, 
and  radiological  sabotage,  as  applicable.  The 
first  four  categories  of  information  contained 
in  the  safeguards  contingency  plan  must  be 
submitted  to  the  NRC  for  approval.  (The  first 
four  categories  of  information,  as  set  forth  in 
this  appendix,  are  Background,  Generic 
Planning  Base,  Licensee  nanning  Base,  and 
Responsibility  Matrix.  The  fifth  category  of 
information.  Procedures,  does  not  have  to  be 
submitted  for  approval.)  The  plan  becomes 
effective  30  days  after  approval  by  the 
Commission  unless  otherwise  specified  by 
the  Commission  in  writing.  When  the  plan     - 
becomes  effective,  the  licensee  shall  have:  (l) 
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All  safeguards  capabilities  specified  in  its 
safeguards  contingency  plan  available  and 
functional,  (2)  detailed  procedures  developed 
according  to  this  appendix  available  at  the 
licensee's  site,  and  (3)  all  appropriate 
personnel  trained  to  respond  to  safeguards 
incidents  as  outlined  in  the  plan  and 
specified  in  the  detailed  procedures. 

Audit  and  Review 

The  licensee  shall  provide  for  the 
implementation,  revision,  and  maintenance  of 
its  safeguards  contingency  plan.  To  this  end, 
at  intervals  not  to  exceed  12  months,  the 
licensee  shall  provide  for  a  review  of  the 
safeguards  contingency  plan  by  individuals 
independent  of  both  security  program 
management  and  personnel  who  have  direct 
responsibihty  for  implementation  of  the 
security  program.  The  review  must  include  a 
review  and  audit  of  safeguards  contingency 
procedures  and  practices  and  a  test  of  the 
safeguards  system  along  with  commitments 
established  for  response  by  local  law 
enforcement  authorities. 

The  licensee  shall  document  and  report  the 
results  of  the  review  and  audit,  along  with 
reconunendations  for  improvements  and 
corrections,  if  any,  to  the  licensee's  corporate 
and  plant  management  at  least  one  level 
higher  than  that  having  responsibility  for  the 
day-to-day  operation  of  the  plant.  The  report 
must  be  kept  available  at  the  plant  for 
inspection  for  a  period  of  three  years. 


PART  75-SAFEGUARDS  ON 
NUCLEAR  MATERIAL - 
IMPLEMENTATIONOF  US/IAEA 
AGREEMENT 

21.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53. 63. 103, 104, 122, 161,  68 
Stat.  930, 932, 936, 937, 939, 948,  as  amended 
(42  U.S.C.  2073,  2093,  2133,  2134,  2152.  2201; 
sec.  201, 88  StaL  1242  as  amended,  (42  U.S.C. 
5841). 

Section  75.4  also  issued  under  sees.  135, 
141,  Pub.  L  97-425. 96  Stat.  2232.  2241  (42 
U.S.C.  10155, 10161). 

For  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C.  2273),  the 
provisions  of  this  part  issued  under  sec. 
1610,  68  Stat.  950,  as  amended  (42  U.S.C. 
2201(o)). 

22.  In  9  75.4,  paragraph  (f)(1)  is  revised 
to  read  as  follows: 

975.4    Deflnnicns. 
***** 

(f)"Effective  kilogram"  means  a  unit 
used  in  safeguarding  nuclear  material. 
The  quantity  is: 

(1)  For  special  nuclear  material:  The 
amount  specified  in  9  70.4  of  this 
chapter. 

***** 

Dated  at  Rockville.  Maryland  this  31st  day 
of  July  1968. 
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For  the  Nuclear  Regulatory  Commission. 
lames  M.  Taylor, 

Acting  Executive  Director  for  Operations. 
[Doc  89-18907  Filed  8-14-89;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRCh.i 

[Summary  Notict  Ho.  Pfl-e9-9] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  rulemaking  (14  CFR  Part 
11),  this  notice  contains  a  simimary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  October  16, 1989. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-IO), 

Petition  Docket  No .  800 

Independence  Avenue  SW., 

Washington,  DC  20591. 

FOR  FURTHER  INFORMATION:  The 

petition,  any  comments  received,  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-10),  Room  9150,  FAA 
Headquarters  Building  (FOB  lOA),  800 
Independence  Avenue  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  9  1127  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 


Issued  in  Washington,  DC  on  Ausost  a, 
1989. 

Deborah  Swank. 

Acting  Manager,  Program  Management  Staff. 
Office  of  the  Chief  Counsel 

Petitions  for  Rulemaking 

Docket  No.:  25959 

Petitioner  Air  Line  Pilots  Association 

Regulation  Affected:  14  CFR  parts  23,  25, 
121,  and  135 

Description  of  Petition:  To  establish  a 
minimum  level  of  safety  relative  to 
those  aircraft  systems  which  utilize 
fluids  or  substances  that  are  toxic  or 
may  be  considered  hazardous  to 
health. 

Petitioner's  Reason  for  the  Petition: 
There  is  a  concern  among  many  pilots 
that  a  hazardous  condition  exists 
within  aircraft  systems  which  utilize 
potentially  toxic  fluids  or  other 
substances  which  may  be  considered 
hazardous  to  health.  ALPA  believes 
that  it  is  necessary  for  FAA  to 
establish  minimum  safety  standards 
relating  to  the  design,  certification, 
operation  and  maintenance  of  these 
systems. 

(FR  Doc.  89-19047  FUed  8-14-89: 8:45  am] 

B1LUN6  CODE  «t104-M 


Office  of  the  Secretary 

14  CFR  Oh.  11 

[Docket  No.  44304;  Notte*  89-101 

RIN  Number  2105-AB26 

Airline  Default  Protection  Petition  of 
Theodore  P.  Harris 

agency:  Office  of  the  Secretary,  DOT. 

action:  Notice  of  denial  of  petition  for 
rulemaking. 

SUMMARY:  Mr.  Theodore  P.  Harris  filed  a 
petition  for  rulemaking  to  establish  a 
plan  to  guarantee  refunds  to  passengers 
with  pre-paid  tickets  whose  airline 
ceases  operations.  The  proposed  rule 
would  require  carriers  to  Iceep  all 
advance  payments  in  escrow  until  the 
transportation  is  performed,  or  to  post  a 
bond  sufficient  to  cover  such  "imeamed 
revenue."  In  a  study  requested  by 
Congress,  the  Department  has 
concluded  that  there  is  insufficient 
justification  for  such  a  mandatory 
government-imposed  system  of  "default 
protection."  Consistent  with  that 
finding,  Mr.  Harris'  petition  is  being 
denied. 

DATES:  This  denial  is  effective  August 
15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Kelly,  Consumer  Affairs 


SSSTt 


Fadoral 


r  /  Vol.  54.  No.  156  /  Tuesday,  August  15,  1980  /  Proposed  Rdlet 


Divition.  1-2S,  400  Seventh  Street  SW., 
Washington,  DC  20590,  or  by  phone  at 
(202]  366-5957. 

SUmJOMNTARY  INFOmMTMN:  On 

August  27, 1986,  Mr.  Theodore  P.  Harris, 
an  aviation  consultant,  filed  a  petitioR 
for  rulemaking  with  the  Department  on 
his  own  behalf.  He  proposed  that  air 
carriers  be  required  to  segregate 
"unearned  transportation  revenues" 
(money  collected  for  flights  that  have 
not  yet  been  peiformed]  and  to  keep 
these  funds  iax  escrow  until  the  flight 
operates.  Alternatively,  he  proposed 
requiring  carriers  to  post  a  bond  or 
similar  surety  instrument  in  an  amount 
sufRcient  to  have  the  same  eHect  and 
he  suggest  150  percent  of  average 
unearned  revenues.  Mr.  Harris  also 
proposed  to  exempt  earners  that 
cooperate  in  a  revival  of  the  industry's 
defunct  Default  I^otection  Plan  (which 
provided  tran^xtrtation  on  other 
carriers  instead  of  refunds],  asd  earners 
that  develop  other  effective  ticket 
insurance  plans. 

Mr.  Harris  cited  the  default  of  Frontier 
Airlines  in  describing  the  need  for  such 
a  rule.  He  asserted  that  at  any  given 
point  in  time  there  are  billions  of  dollars 
in  unearned  transportation  revenue  in 
the  hands  of  the  airlines.  He  argued  that 
a  default  protection  system  would  not 
be  a  barrier  to  entry  as  had  been 
claimed  in  the  past,  but  on  the  contrary 
would  restore  consumer  and  investor 
confidence  in  new  airlines,  thus 
enhancing  competition.  Mr.  Harris  also 
contended  that  the  proposal  would 
protect  the  concept  of  deregulation  from 
loss  of  public  and  congressional  support 

There  was  one  comment,  a  travel 
agent  wiio  supported  the  petition.  No 
Notice  of  Proposed  Rulemaking  has 
been  issued. 

In  October  1986,  Congress  directed  the 
Department  to  conduct  a  stiidy  on 
methods  for  protecting  airline 
passengers  from  carrier  bankruptcies 
(Conference  Report  99-976,  p.8).  This 
study  was  released  in  January  1988.  It 
examined  past  defaults,  past  and 
current  private  default  plans,  the 
financial  exposure  of  passengers,  and 
options  for  default  protection.  The  study 
concluded  that  the  facts  do  not  support 
the  need  for  any  mandatory 
government-imposed  system  of  default 
protection.  Sixty-two  percent  of  all 
airline  tickets  at  that  time  (65  percent 
currently]  are  crecfit  card  purchases  that 
are  generally  refundable  under  federal 
credit  laws.  Some  other  tickets  are 
protected  by  private  default  plans  and 
insurance.  Nearly  half  of  all  airline 
tickets  are  pardnsed  for  business  trips, 
not  personal  travel  Other  airlines 


frequently  honor  defeult-carrier  ticketa 
on  a  standby  basis. 

The  number  of  airline  defaults  has 
declined  in  every  yetr  since  1984,  the 
study  found,  and  complaints  to  DOT 
about  defaults  are  also  decreasing. 
Payments  collected  before  the  flight  by 
carriers  that  subsequently  default  are  a 
fraction  of  one  percent  of  total  industry 
revenue.  The  effect  of  airline  defaults  on 
passengers  has  been  declining  in 
relative  terms  as  average  fares  have 
declined.  "New  entrsnt"  carriers 
account  for  a  disproportionate  share  of 
defaults,  but  the  number  of  new  carriers 
being  certificated  is  down  sharply. 
Commuter  airlines,  which  account  for  75 
percent  of  all  scheduled-airline  defaults, 
are  moving  into  marketing  alliances 
with  certificated  carriers  that  provide 
special  ticketing  protections. 

Eastern  Air  Lines  recently  filed  a 
Reorganization  Plan  calling  for  full  cash 
refunds  with  interest  for  all 
ticketholders.  The  same  offer  was  made 
in  the  last  major  airline  bankruptcy,  that 
of  Continental  Air  Lines« 

Govemment-impoted  default 
protection  may  actually  harm  consumers 
by  imposing  restrictions  and  other  costs 
on  carriers  which  would  increase  fares 
and  possibly  make  routine  non-default 
refunds  more  difficuil  to  obtain.  It  could 
also  harm  the  competitive  process  by 
insulating  carriers  from  the  operation  of 
market  forces. 

Consistent  with  the  Department's 
findings  and  conclusions  in  its  1988 
study,  the  petition  of  Theodore  Harris, 
which  was  reviewed  during  the  course 
of  the  study,  is  denied.  A  copy  of  the 
study  has  been  placad  in  the  docket. 

Issued  in  Washington.  DC  on  August  B. 
1989. 

Jefhey  N.  Shane,  I 

Assistant  Secretary  forpoh'cy  and 
International  Affairs. 

[FR  Doa  89-19021  Filed  a-14-89;  8.45  am) 
BILUNO  CODE  4S1042-M 

14CFRCh.ll  I 

[Docket  No.  42368;  NoHc*  69-11] 

RIN  Number  21(»-AAW 

Airlirw  Default  Protection;  Petition  of 
Traneamerica  AfirHnee 

AQENCy:  Office  of  the  Secretary,  DOT. 
action:  Notice  of  denial  of  petition  f(»- 
rulemaking. 

SUMMAitv:  Transamerica  Airlines  filed  a 
petition  to  establish  a  mandatory  plan  to 
provide  refunds  to  passengers  with  pre- 
paid tickets  whose  airline  ceases 
operations.  In  a  stucfy  requested  by 
Congress,  the  Department  has 


concluded  that  there  is  icsofficient 
justification  for  such  a  mandatory 
govenunent-impoeed  system  of  "default 
protection."  Consistent  with  that 
finding,  Transamerica's  petition  is  being 
denied. 

DATES:  This  denial  is  effective  August 
15, 1989. 

FOR  FURTHGR  MFOmiATION  CONTACT: 
Timothy  Kelly,  Consumer  Affairs 
Division,  1-25, 400  Seventh  Street  SW., 
Washington,  DC  20590,  or  by  phone  at 
(202)  366-5957. 

SUPPlfMENTARY  INFORMATION:  On  July 
25, 1984,  Transamerica  Airlines  filed  a 
petition  for  rulemaking  with  the  Civil 
Aeronautics  Board  (CAB)  and  requested 
an  investigation  to  devise  a  method  to 
reimburse  funds  paid  in  advance  by 
airline  passengers  whose  carrier 
subsequently  defaults  oa  its  service 
obligation.  Transamerica  noted  that  the 
industry's  voluntary  E)efiBuh  Protection 
Plan  unraveled  after  Coatinental 
Airlines  continued  to  operate  after  filing 
for  bankruptcy  in  1983.  Airiine 
bankruptcies  were  continuing  to  occur, 
the  petitioner  argued.  Transamerica  said 
that  the  proposed  requirement  could  be 
imposed  as  a  rule  or  as  a  condition  on 
airline  operating  authority,  and  that  the 
details  of  the  protection  plan  could  be 
worked  out  during  the  investigation. 

The  Air  Transport  Associati(»  filed 
an  Answer  to  Transamerica's  petition. 
(ATA  is  the  trade  association  of  most  of 
the  larger  U.S.  airlines.)  ATA  opposed 
the  proposal  as  an  intense  form  of 
regulation  and  an  attempt  to  roll  back 
airline  deregulation.  Tlie  organization 
said  that  there  is  no  reason  that  the 
recourse  of  a  disaffected  customer 
should  be  different  in  the  airiine  indusry 
than  in  other  industries.  ATA  also  said 
the  plan  would  harm  competition  by 
discom-aging  entry  by  nsw  carriers. 
Three  conunents  from  individuals  were 
received,  all  of  which  favored 
Transamerica's  petition. 

The  CAB  took  no  action  on  the 
petition.  Upon  tiie  "sunset"  of  that 
agency,  the  docket  transferred  to  DOT. 

In  October  1986,  Confess  directed  the 
Department  to  conduct  a  study  of 
methods  for  protecting  airline 
passengers  from  carrier  bankruptcies 
(Conference  Report  99-976,  p.  8).  This 
study  was  released  in  January  1988.  It 
examined  past  defaults,  past  and 
current  private  default  plans,  the 
financial  exposure  of  passengers,  and 
options  for  default  protection.  The  study 
concluded  that  the  facts  do  not  support 
the  need  for  any  mandatory 
government-imposed  system  of  default 
protection.  Sixty-two  percent  of  all 
airline  tickets  at  that  time  (65  percent 
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currently]  are  credit  card  purchases  that 
are  generally  refundable  under  federal 
credit  laws.  Some  other  tickets  are 
protected  by  private  defaidt  plans  and 
insurance.  Nearly  half  of  all  airline 
tickets  are  purchased  for  busmess  trips, 
not  personal  travel.  Other  airlines 
frequently  honor  default-carrier  tickets 
on  a  standby  basis. 

The  number  of  airline  defaults  has 
declined  in  every  year  since  1984,  the 
study  found,  and  complaints  to  DOT 
about  defaults  are  also  decreasing. 
Payments  collected  before  the  flight  by 
carriers  that  subsequently  default  are  a 
fraction  of  one  percent  of  total  industry 
revenue.  The  effect  of  airiine  defaults  on 
passengers  has  been  declining  in 
relative  terms  as  average  fares  have 
declined.  "New  entrant"  carriers 
accoimt  for  a  disproportionate  share  of 
defaults,  but  the  number  of  new  carriers 
being  certificated  is  down  sharply. 
Commuter  airlines,  which  account  for  75 
percent  of  all  scheduled-airline  defaults, 
are  moving  into  marketing  alliances 
with  certificated  carriers  that  provide 
special  ticketing  protections. 

Eastern  Air  lines  recently  filed  a 
Reorganization  Plan  calling  for  full  cash 
refimds  with  interest  for  all 
ticketholders.  The  same  offer  was  made 
in  the  last  major  airline  bankruptcy,  that 
of  Continental  Air  Lines. 

Government-imposed  default 
protection  may  actually  harm  consumers 
by  imposing  restrictions  and  other  costs 
on  carriers  which  would  increase  fares 
and  possibly  make  routine  non-default 
refunds  more  difficult  to  obtain.  It  could 
also  harm  the  competitive  process  by 
insulating  carriers  from  the  operation  of 
market  forces. 

Consistent  with  the  Department's 
findings  and  conclusions  in  its  1988 
study,  the  petition  of  Theodore  Harris, 
which  was  reviewed  during  the  course 
of  the  study,  is  denied.  A  copy  of  the 
study  has  been  placed  in  the  docket. 

Issued  in  Washington,  DC,  on  August  8, 
1989. 

Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

(FR  Doc.  89-19020  Filed  B-14-89;  8:45  am] 

BILUNO  CODE  4•10-•^4i 


Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspaca  Docket  No.  89-AWP-l] 

Proposed  Alteration  of  VOR  Federal 
Airway  V-562;  Arizona 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


action:  Notice  of  proposed  rulemaking. 


summary:  This  notice  proposes  to  alter 
the  description  of  Federal  Airway  V-562 
between  Drake,  AZ,  and  Salt  River,  AZ. 
The  alteration  of  V-562  would  provide 
an  additional  route  to  the  Phoenix 
terminal  area.  This  action  woiild  aid  in 
improving  the  traffic  flow  for  aircraft 
arriving  at  airports  within  the  Phoenix 
terminal  area. 

DATES:  Comments  must  be  received  on 
or  before  September  25, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Manager,  Air 
Traffic  Division,  AWP-500,  Docket  No. 
89-AWP-l.  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles. 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Harrison,  Airspace  Branch  (ATO- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9255. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
envirionmental,  and  energy  respects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AWP-l."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  Comments  will 


be  considered  before  taking  action  on 
the  proposed  rule,  lie  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 
Pubhc  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-562  between  Drake,  AZ,  and 
Salt  River,  AZ.  This  airway  would 
provide  an  additional  route  to  the 
Phoenix  terminal  area.  Also,  this  airway 
would  be  used  to  segregate  dissimilar 
types  of  aircraft  desiring  to  land  at 
airports  located  within  Phoenix  terminal 
area  airspace.  Altering  this  airway 
would  eliminate  the  adverse  congestion 
of  air  traffic  on  V-105.  This  action 
would  benefit  controllers  and  pilots  by 
enhancing  the  procedures  currently  used 
in  this  area.  Section  71.123  of  part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6E  dated 
January  3, 1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
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econanwr  iiptl  oa  «  ■■hatuwHri 
number  of  ammll  «ntittes  UDder  Ihe 
criteria  «f  the  fiafvlatoiy  nexibii^  Act 

List  of  9iibiact8  in  14  Cn  Part  71 

AviatioB  safety,  VOR  Federal 
airways. 

iiie  nopeeed  AflMDADeDt 

Accordio^y.  pursuaot  to  the  authority 
delegated  to  me,  tke  Federal  Aviatson 
Administration  proposes  to  amend  Part 
71  of  the  Federal  Aviation  Regulatioits 
(14  CFR  Part  71]  as  follows: 

PAfIT  71-DeSIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REFORTINQ  POINTS 

1.  T^  authority  dtation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  134^8),  13S4(a],  1510; 
Execvthre  Order  10854: 49  VS.C  l«e(g) 
(ReviMd  Pub.  L  •^-44S,  Jaauary  12, 1983);  14 
CFR  11.M. 

971.123    lAmandad] 

2.  Section  71.123  is  amended  as 
follows: 

V-5e2  [Amandad] 

By  removing  the  words  Trom  Drake,  AZ;" 
and  substituting  the  words  Trom  Sah  River, 
AZ;  via  INT  Salt  River  006*T(352^  and 
Drake.  AZ,  131*T(117'M}  radiate;  Drake;" 

Issued  in  Washington,  DC,  on  August  2, 
1989. 

lenyW.Ball. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Infonnation  Diviaion. 
[FR  Doc.  80-19052  Faed  8-14-89;  8:45  am] 
BIUMO  COM  «S10-t»4l 


0fflc9  of  llw  Secretary 

14  CFR  Parts  23S  and  302 

(Docliet  Nbl  S64«7t  NoHea  M-12] 

RIN  2105-AA44 

Aiiliiw  ItaH  Ritn 

AOENCV:  Office  of  the  Secretary. 
Departmeot  of  TtaiupoitatioiL 
action:  Propoaed  rule:  temination  of 
proceeding. 

tUMMARV:  Thia  action  lermintfes  the 
Civil  Aeroaaotica  Board  proceeding  that 
propoaed  to  add  a  new  14  CFR  Pwt  233 
and  revoke  Subpart  C  of  Put  302  of  the 
regulations.  The  propoaed  rule  aoui^  to 
modify  the  proceduiea  hy  wUch 
inteiaiate,  overseas  and  foreign  service 
mail  rates  are  eatabliahed.  TIm 
rulemaking  prapoaal  has  beasne  moot 
due  to  statutoiy  changes  and  the  general 
acceptance  of  mail  rate  'T^"*^ 


prooediirea  established  in  various 

orders. 

EFncnvE  date:  September  14. 1989. 

KM  riMTIMR  tttFOmiATION  eONTACT: 

Lawrence  Myeia.  QfBoe  of  International 
Law,  400  7th  Street  SW.,  Boom  lOlQS. 
WashiAgton,  DC  2^90:  (202]  366-0183. 
supncMBur  ARV  iiyq— Anew:  On 
September  7. 1979,  the  Civil  Aeronautics 
Board  (CAB]  published  a  Notice  of 
Proposed  Rulemaking,  44  FR  52246, 
which  sought  to  modify  the  procedures 
by  which  the  CAB  established 
interstate,  overseas  and  foreign  service 
mail  rates  under  section  406  of  the 
Federal  Aviation  Act  of  1958,  as 
amended.  The  proposed  rule  sought  to 
establish  zones  for  each  category  of 
mail,  defined  by  ma^dmum  and 
minimum  rates,  with  zone  ceilings 
corresponding  to  existing  pret  libed 
rate  levels  updated  fanr  cost  dianges. 
Witiiin  these  limits  m  service  mail  rates 
would  be  deemed  to  be  fair  and 
reasonable.  The  U.S.  Postal  Service 
could  than  contract  for  the  carriage  of 
mail  at  any  price  within  each  zone 
without  CAB  review.  Contracts  outside 
the  zones  would  be  reviewed  by  the 
Board. 

Comments  criticizing  various  aspects 
of  the  proposal  were  filed  by  most  U.S. 
carriers  and  ^e  Postal  Service.  The 
carriers  generally  criticized  the 
proposal's  continuation  of  the  ability  of 
the  USPS  to  compel  tiail  service  at  the 
zone  ceiting  rates,  aligning  that  such 
rates  were  cost  averages  and  would  not 
compensate  carriers  for  fai^  cost 
markets.  On  December  18. 1960,  the 
Board  published  a  Stpplemental  Notice 
of  Proposed  Rulemaking,  45  FR  83510, 
clarifying  the  means  by  which  carriers 
could  raise  compelled-carriage  rates  and 
presenting  cone  structures  providing  for 
greater  upward  contracting  flexibility  in 
hi^-cost  situations.  Numerous 
comments  were  again  filed  regarding  tfie 
feasibility  of  dte  proposed  procedures 
and  their  econcmdc  iinpact. 

The  proposed  rules  were  largely 
designed  to  ease  the  transition  to  the 
more  competitive  system  contemplated 
by  &e  Airime  Deregulation  Act  of  1978 
(Pub.  L  95-504.  Octdier  24, 1978].  Under 
the  Deregulation  Act,  on  Jmiuary  1, 1985, 
the  CAB'S  domestic  postal  ratemaking 
function  ended  (except  within  Alaska) 
and  the  U.S.  Postal  Service  assumed  the 
authority  to  determine  interstate  and 
overseas  service  mail  rates  directly, 
either  throu^  negotiation  or  competitive 
bidding.  The  statutory  change  in  mail 
rate  procedures  dimhiated  the  primary 
impetus  for  tlie  ruleiMking  proposal. 

At  the  same  time,  statutory  oianges 
reflected  in  the  CAB  Sunset  Act  of  1984 
(Pub.  L  96^443.  October  4. 1964) 


suggested  that  Congress  wanted  the 
preacripHoa  of  mail  rates  to  continue 
within  Alaska.  And,  in  the  case  of 
intematieRal  mafl  rates,  fhe  procedure 
for  periodically  updating  the  base  rate 
stro^ure  for  unit  cost  changes  (see,  e.g., 
Orders  78-12-159  and  79-7-17]*  has 
appeared  to  find  aoceptasce  among  &c 
carriers  and  the  Postal  Service. 

Accordingly,  because  of  the  statutory 
chaises  providing  for  &•  carriage  of 
domestic  mail  negotiated  tlmw^ 
private  contracts,  and  becasse  no 
interest  has  been  shown  in  substantially 
amending  the  present  raeftod  for 
determining  intemationd  mail  rates,  the 
Department  of  Transportation  is 
terminating  this  rulemttking  proceeding, 
without  prejudice  to  a  reexamination  of 
the  merits  iA  some  or  all  aspects  of  the 
prc^KJsal  should  future  circumstances 
suggest  fte  need. 

Issued  nnder  authority  ddegated  in  49  CFR 
1.58(1]  and  1.5e()](2)(ii]. 

Issued  in  Washington,  DC  on  August  8, 
1989. 
Jefbey  N.  Shana, 

Assistant  Secretary  for  Policy  and 
International  Affaire. 

(FR  Doc.  89-19019  Filed  B-M  88: 8:45  am] 


14  CFR  Parts  252  and  263 
[Doekat  Na  41009;  NotiC*88-8] 


RIN  2105-AA72 


Smoking  Aboard  Aircraft;  NoHca  to 
Passengors 


agency:  Office  of  the  Secretary.  DOT. 
ACTIOM:  IVoposed  rulemaking; 
Termination  of  Proceed^. 

summary:  14  CFR  part  252  guarantees 
airline  paasoigers  a  right  to  a  seat  in  the 
no-smoking  section  if  they  check  in  on 
time.  The  Civil  Aeronautics  Board 
proposed  to  require  a  notice  on  airline 
tickets  advising  airline  passengers  about 
this  right  The  Department  of 
Transporation  (die  Boani's  successor]  is 
terminating  this  procee(£ng  because 
subsequent  events  have  greatly  reduced 
the  need  for  such  a  notice.  These  events 
include  a  recent  ban  on  smoking  on 
flights  of  two  hours  or  lass,  which 
affects  over  80  percent  of  all  domestic 
flights,  as  well  as  greater  public 
awareness  concerning  the  rights  of  non- 
smokers  on  airline  flighte. 
EFFECnVC  DATE  August  15, 198a 

FOR  FURTHER  HIFORMATIOII  OONTACR 

Timothy  Kelly,  Consumer  A&airs 


'Not  published  in 
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Division,  t-25, 400  Seventh  StreeU  SW.. 
Washuigtvn,  DC  20690,  or  by  phone  at 
(202^386-5857. 

SUPPLCMEirr ART  fliVaRMATION:  14  CFR 

part  2SZ,  ""Stnoking  Aboard  Afrcraft" 
states  Aat  ak  caixkgv  must  provide  a 
seat  in  a  no-smoimg  section  to  every 
passeng^  who  meets  the  alrlina's 
check-in  deadline  and  requaifa  such  a 
seat.  On  Saptember  27, 1982.  the  Qvil 
Aeronautica  Board,  on  its  own  imtiative. 
issued  a  Notice  of  Imposed  Rulemaking 
suggestiBg  a  ticket  notice  concerning 
smoking  rijghts  [47  FR  52190,  November 
19, 1982).  "ITie  primary  proposal  was  to 
add  a  new  (  2S2&  te  thr  fiiiiniii^Mih  ki 
require  a  notice  atatkig  "Every 
passenger  who  meets  the  aiil^ie's 
check-in  requirements  has  a  ri^t  to  a 
seat  in  a  non-smoking  section."  Aa  an 
alternative,  the  Board  pr(q)osed 
amending  1 25\5(b](4}  of  its  rule  "Notice 
of  Terma  of  Contract  of  Cajxiage"  by 
adding  tfie  word  "smoking"  to  the 
summary  list  of  significant  contract-of- 
ceiniage  terma  to  which  carriers  must 
make  reference  on  tickets. 

Both  the  primary  and  alternative 
proposala  were  oppoaed  in  commenta 
filed  by  the  Air  Transport  Asaociation 
(the  trade  association  of  the  major 
airlines]  and  by  Republic  l^ansamerica 
and  Southwest  AicUnes.  They  said  that 
the  smoking  rule  baa  worked  foi  ten 
years  without  a  notice  requirement,  and 
that  most  passengers  are  aware  of  the 
rule.  Southwest  said  that  the  recent 
proliferation  of  ticket  notices  has  dShited 
the  impact  of  each  notic&  Republic 
commented  that  an  airline  tidcet  should 
not  serve  as  a  Biiai — Fedarri  Regisler. 

Comments  supporting  A»  priaiBry 
prqDoaal  were  filed  by  the  Aviation 
Consumer  Action  Project  the  CoaUtion 
on  Smoking  or  Heatt.  The  New  Tark 
Department  of  Transportalioii. 
Califomians  for  Nonsmokers'  Rights, 
and  three  ncBvidHala.  Sevev^  of  these 
commenters  contended  that  most 
passengers  are  aware  that  tfiere  are 
smoking  and  ""-"""^ing  ft^^jnn^  but 
many  are  not  aware  of  their  legal  right 
to  a  seat  in  the  no-saiokinc  acdiOB. 
ACAP  and  Califomians  for  Nonsmokers' 
Ri^rts  pointed  out  ftat  Uie  notice  wouki 
alert  passengers  to  Acir  v^to  before 
they  arrive  at  the  gate,  which  they  said 
would  lessen  the  Melftood  of  disputes. 
Southwest  Airlinea,  on  the  other  hand, 
said  that  notifying  passengers  of  tfiefa' 
rights  in  this  area  "Wffl  interfere  with 
the  boarding  process." 

The  Association  of  Flight  Attendants 
said  that  it  "does  not  oppose  tite  intent" 
of  the  proposed  rote,  bnt  that  carriers 
shottkl  compfy  wtA  the  obligation  to 
provide  a  no-awokuig  seat  befiore 
passenger  boenfing,  so  that  flfght 


attendants  will  not  be  faced  with  angn 
or  non-complying  passengers  en  board 
Tlw  CAB  tocric  no  farther  action.  When 
that  agency  '^unselted.**  this  proceeding 
transferred  to  die  Department 

Tbia  ndwaking  wa«  begun  aeaity 
seven  years  ago.  Sine*  tt«i  a  wiwi>ii  i  tH 
eventa  have  occaned  whkh  we  believe 
mitigate  the  need  for  such  a  rule.  Non- 
smoking airline  passengers'  awareness 
of  their  rights  have  been  increaaed  by  a 
highly-pubUcized  proceadiag  in  1S84  So. 
which  the  CAB  considered  banning 
smoking  on  short  flights,  by  a  1988 
National  Academy  of  Sciences  study 
that  recommended  a  smoking  ban  on 
airliners,  and  by  an  initiative  by  ti» 
state  of  California  to  ban  smokLog  on 
flights  wiftin  that  state.  On  April  23, 
1988,  a  federal  ban  on  smokiag  on 
domestic  flights  of  two  hours  or  less 
weni  ii^  efiect  aMaiinabBg  sepwate 
smoking  and  BO-aaBokiog  aectiogft  (dM 
subject  of  the  proposed  notice]  on  those 
flights.  Thia  ban  covers  more  than  80 
percent  of  aR  d(mestic  fTigbts;  that 
percentage  haa  been  inciwsed  even 
furdier  by  certain  voluntary  airline 
initiatiTes  (e.g.  Nordrwest  banned 
snKricmg  on  an  of  its  fii^tts  m  Nordi 
America,  and  United  banned  smoking 
on  aB  fights  under  1,000  miles}.  A  rule 
issued  by  Ae  Federal  Aviation 
Administration  to  implement  this  two- 
how  smoking  ban  also  requires  for  the 
first  time  that  carriers  brief  passengers 
taking  fiights  lasting  more  than  two 
hours  abool  the  proviaions  ef  die  rule  on 
smoking  and  ao-smoking  sectJoas  on 
those  flkhts. 

Comptaints  to  the  Diepartment  about 
specific  instances  in  which  a  paaaeager 
was  maUe  to  secure  a  seat  fai  a  desired 
section  at  abovt  a  faikxe  of  a  carrier  to 
enforce  the  rule  have  consistently 
constituted  less  than  throe  percent  of  ^ 
complaints  we  receive,  and  even  this 
low  figure  has  been  generally  declining: 
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'  We  are  concerned  that  passengers  be 
aware  of  their  rights.  However,  we  have 
seen  no  evidence  that  passengers  are 
routinely  dented  nonsmoking  seats  a»  a 
resnb  of  inadequate  notice  about  their 
rights.  A  notice  about  seating  in  a 
"nonsmoking  section"  would  be 
irrelevant  for  passengers  on  an 
overwhehning  majority  of  domestic 


flints  aa  a  result  of  the  new  two-houc 
ban.  After  considerafion.  we  hove 
decided  that  the  fimfted  beacfiti  of  thia 
proposal  do  not  {usti^  issuance  of  a 
rule,  and  we  are  terminathig  thia 
proceeding. 


IsHMdaath»8ihday( 

lefferyN.i^Hh 

AaeietaBtSecretmyporFelicyani 
IntematioaaiAfiairB. 

[FR  Dae.  80-19029  FUad  8-14-88(1:48  aa] 
aaxiQ  cooc  ww  is  ■ 


14  CFR  Part  3«a 

[DocltalllaL44aii; 
RIN2105-AB20 


Exemption  From  Prior  Approval 
ReQuireinents 

aqency:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACnOMi  Proposed  rulemakiag; 
termination  of  proceeding. 

summary:  Ttiis  action  terminates  the 
proceeding  that  proposed  to  amend  the 
aviation  merger  procedural  regulations 
to  allow  certain  transactions  to  go 
forward  without  prior  approval  by  the 
Department  of  TYiansportatioiw  The 
rulemaking  proposal  has  become  moot 
due  to  the  termination  of  statutory 
authority. 

EFFEcnvc  date:  Anguat  15, 1988. 

for  FURfHDI  MPOMMTWH  COHTACV: 
Lawrence  Myers,  Office  of  the  Assistant 
General  Coonsel  for  bitemationcd  Law, 
U.S>,  Department  of  Ttansportatien,  400 
Seventh  Street  SW.,  Washington,  DC 
20590,  (202)  36ft>2972. 

supplemektary  mformatior:  On  May 

13, 1988,  die  Department  of 
Transportation  (DOT]  issued  a  Notice  of 
Proposed  Rulemaking  (51  FR  17490] 
proposhig  to  amend  the  procedural 
regiilations  in  14  CFR  Part  303,  Review 
Of  Air  Carrier  Agreements,  Mergers, 
Acquisitions  of  Coatrot,  Consotdations 
and  Interlocking  Relationships, 
governing  the  approval  of  certain  airline 
mergers  and  acquisitions  under  section 
408  of  die  Federal  Aviatfnn  Act  of  1958, 
as  amended. 

Two  amendments  to  Part  303  were 
proposed.  The  first  would  have 
establlshed  expedited  procedures  to 
permit  an  acquisition  of  an,  air  carriers 
by  another  air  carrier.  TTie  second 
proposal  would  have  exempted  ait 
carrier  fitim  section  406  to  the  extent 
necessary  to  allow  them  to  acquire  the 
voting  securities  of  another  air  carrier, 
without  obtaining  prior  DOTai^rovaL 
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We  received  five  comments.  Most 
addi-essed  the  first  proposed 
amendment.  The  Aii  line  Pilots 
Association,  the  Airline  Employees 
Association,  and  the  Association  of 
Flight  Attendants  contended  that  the 
expedited  procedures  would  preclude 
interested  persons  from  meaningful 
participation  in  a  section  408  proceeding 
before  the  exemption  was  granted.  The 
Attorneys  General  of  New  York  and 
Massachusetts  argued  that  the 
amendment  would  accord  special 
treatment  to  the  airline  industry  by 
imposing  a  higher  standard  of  proof 
upon  parties  opposed  to  an  airline 
merger  than  is  imposed  upon  parties 
challenging  mergers  in  unregulated 
industries.  They  also  contended  that  the 
period  of  time  allotted  merger  opponents 
was  unreasonably  short;  that  injured 
parties  would  be  denied  redress  for 
damages  incurred  during  the  period  of 
control;  and  that  the  proposal  was 
contrary  to  congressional  intent.  The 
International  Brotherhood  of  Teamsters 
agreed  that  the  proposal  disregarded 
Congress'  plan  for  gradual  deregulation 
of  the  airline  industry.  They  also  argued 
that  the  proposal  did  not  afford 
procedural  due  process  to  parties  using 
the  expedited  procedures  and  that  it 
ignored  the  impact  of  carrier  mergers  on 
representation  issues  governed  by  the 
Railway  Labor  Act. 

Two  commenters  supported  the 
proposed  amendments  with  a  few 
modifications.  Texas  Air  Corporation 
suggested  that  DO)  approval  of  an 
acquisition  should  be  the  basis  for  final 
approval  by  exemption  and  that  the  25 
percent  limitation  on  voting  trust  stock 
purchases  should  be  modified  to  51 
percent.  The  Department  of  Justice 
(DOJ)  suggested  that  procedures  for 
obtaining  an  exemption  should  be  fully 
integrated  with  existing  provisions 
governing  the  availability  of  an 
exemption.  DOJ  also  was  concerned  that 
allowing  an  acquisition  of  up  to  25 
percent  of  an  air  carrier's  voting 
securities  might  have  anticompetitive 
effects  and  suggested  that  purchases 
should  be  limited  to  15  percent. 

We  are  terminating  the  rulemaking 
proceeding  because  both  proposals  are 
now  moot.  Pursuant  to  the  Civil 
Aeronautics  Board  Sunset  Act  of  1984 
(Pub.  L.  98-443,  October  4, 1984),  which 
amended  the  Airline  Deregulation  Act 
(Pub.  L  No.  95-504,  October  24, 1978),  as 
of  January  1, 1989,  section  408  of  the 
Federal  Aviation  Act  ceased  to  be  in 
effect.  Accordingly,  DOTs  authority 
under  this  section  to  review  and 
approve  certain  air  carrier 
consolidations,  mergers,  acquisitions  of 
control  has  been  terminated. 


We  find  good  cause  to  make  this 
termination  notice  effective  on  less  than 
30  days  because  we  have  no  imderlying 
authority  to  make  the  changes 

Issued  under  authority  delegated  in  49  CFR 
1.56(i]  and  1.56U)(2](ii}. 

Issued  in  Washington.  DC  on  August  8, 
1989. 

Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  89-19022  Filed  &-14-8g;  8:45  am] 

MLUNQ  CODE  4910-62-11 


14  CFR  Part  377 

[OST  Docket  No.  41497;  Notic*  No.  8»-13] 

RIN  2105-AA68 


Effect  of  Expiration  of  a  Bliateral  on 
Foreign  Air  Carrier  Auttiority 

agency:  Office  of  the  Secretary. 
Department  of  Transportation. 
action:  Proposed  rule;  withdrawal. 

summary:  The  Department  has  decided 
to  withdraw  a  rulemaking  begun  by  the 
Civil  Aeronautics  Board  that  proposed 
to  reverse  its  policy  that  a  foreign  air 
carrier's  permit  or  exemption  authority 
may  continue  after  the  underlying 
bilateral  air  service  agreement  expires, 
by  virtue  of  section  558(c]  of  the 
Administrative  Procedure  Act. 
EFFECTIVE  DATE:  Augutst  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Loughlin  or  William  M. 
Bertram,  Licensing  Division.  Office  of 
International  Aviation,  P-45, 
Department  of  Transportation,  400  7th 
Street  SW.,  Washington.  DC,  20590. 
(202)  366-2388. 
SUPPLEMENTARY  INfORMATION: 

Background 

This  document  withdraws  the  Civil 
Aeronautics  Board's  (CAB)  notice  of 
proposed  rulemaking  that  appeared  in 
the  Federal  Register  on  June  3, 1983 
(SPDR-89,  Docket  41497.  (48  FR  24923)). 
The  notice  proposed  to  amend  14  CFR 
Part  377,  which  automatically  extends 
certain  expiring  air  transportation 
hcenses,  pending  renewal.  The 
amendment  would  have  provided  that 
foreign  air  carriers'  licenses  would 
expire  upon  the  happening  of  an  event, 
such  as  the  expiradon  of  a  bilateral  air 
service  agreement,  notwithstanding  the 
timely  filing  of  a  proper  renewal 
application.  It  had  been  the  purpose  of 
the  proposed  rule  to  strengthen  the  U.S. 
negotiating  positioa  in  international 
aviation  negotiations.  Responsibility  for 
this  rulemaking  transferred  to  the 
Department  at  CAB  sunset  (49  U.S.C. 


1501).  The  proposed  rule  was  opposed 
by  the  U.S.  Departments  of  State  and 
Transportation  as  adverse  to  the 
conduct  of  U.S.  foreign  relations  and 
implementation  of  U.S.  international 
transportation  policy^  Eight  foreign  air 
carriers  also  objected  (Czechoslovak 
Airlines,  Empresa  Ecuatoriana,  British 
Airways,  LOT-PoUsh  Airlines,  Japan  Air 
Lines  Company,  Singapore  Airlines, 
Varig  Brazilian  Airlkiea,  and  SABENA). 
Two  U.S.  air  carriers  (Tlie  Flying  Tiger 
Line,  and  Northwest  Orient)  filed 
comments  supporting  the  proposal. 

Withdrawal  of  Proposed  Rule 

After  review  of  written  comments 
from  both  the  private  and  public  sectors, 
the  Department  has  determined  that  the 
contemplated  change  is  unwarranted, 
since  it  is  unclear  that  the  proposed  rule 
would  be  beneficial  to  U.S.  foreign 
relations  in  the  aviation  area,  in  the 
manner  the  CAB  intended,  and  could 
indeed  be  detrimental,  and  thus  would 
not  be  in  the  public  interest. 

In  view  of  the  foregoing,  the  proposed 
amendment  to  14  CFR  Part  377  relating 
to  the  continuance  of  a  foreign  air 
carrier's  permit  and  exemption  authority 
after  expiration  of  an  underlying 
bilateral  air  services  agreement,  and 
published  in  the  Federal  Register  on 
June  3, 1983  (48  YK  24923),  is  withdrawn. 

Issued  in  Washington,  DC  on  August  8, 
1989. 

Jeffrey  N.  Shane,  ' 

Assistant  Secretary  for  Policy  and 
International  Affairs. 
[FR  Doc.  89-19018  Filed  8-14-89;  8:45  am] 

BILUNO  COOE  4t10-«2-M 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  168 


[Docket  No.  86fMI101/CP] 
Lactose;  Standard  of  Identity 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  standard  of  identity  for 
lactose  to  change  the  required  lactose 
content  and  pH  range,  to  provide  for  a 
new  method  of  analysis  for  lactose 
content,  and  to  make  editorial  changes. 
The  proposed  amendments  are  in 
response  to  a  petition  submitted  by  the 
American  Dairy  Products  Institute 
(ADPI),  formerly  known  as  the  Whey 
Products  Institute.  The  amendments 
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will,  to  the  extent  practicable,  achieve 
consistency  with  current  industry 
practice  and  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 
DATES:  Comments  l^  October  10, 1989. 
The  agency  proposes  that  any  final  rule 
that  may  issse  based  n^n  this  proposal 
become  effective  60  days  after  the  date 
of  publication  of  the  ffaia)  rule  in  the 
Federal  Register. 

ADDRESSES:  Written  comments,  data,  or 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62. 5600  Fishers 
Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  R.  Johnson,  Center  for  Food 
Safety  and  Applied  Nutrititm  (HFF-414), 
Food  and  Drug  Administration.  200  C  ^ 
SW..  Washington,  DC  20204, 202-485- 
0112. 

SUPPLEMENTARY  INFORMATION:  The 

American  Dairy  Products  Institute,  130 
North  Franklin  St..  Chicago,  IL  60606. 
submitted  a  petition  dated  February  25. 
1986,  requestii^  that  FDA  amend  the 
standard  of  identity  for  lactose  (21  CFR 
1&8.122)  to  (1)  reduce  the  required 
minimum  lactose  content  from  not  less 
than  99.0  percent,  mass  over  mass  (m/ 
m),  calculated  on  a  diy  basis,  to  not  less 
than  98.0  percent,  m/oi,  calculated  on  a 
dry  basis;  (2)  change  the  pH  range  from 
not  less  than  4.5  nor  more  than  7.0  to  not 
less  than  5.0  nor  more  than  7.5;  and  (3) 
make  editorial  dianges  to  cite  die  newly 
adopted  official  me^od  oi  the 
Association  of  Official  Analytical 
Chemists  (AOAC),  now  preferred  for  the 
determination  of  lactose  purity,  and  to 
update  the  referwiced  method  for  the 
determination  of  loss  on  drying  at  120 
'C.  ADPI  stated  that  die  requested 
amendments  were  technical  rather  than 
substantive. 

1.  ADPI  pointed  out  that  the  proposal 
to  reduce  die  required  minimum  lactose 
content  (the  lactose  purity)  from  99.0  to 
98.0  percent  simply  reflects  the  AOAC 
adoption  of,  and  the  industry  use  of,  a 
newer  and  more  precise  method  of 
analysis  for  the  detramination  of 
lactose.  For  a  particular  sample,  this 
new  AOAC  method  gives  a  slightly 
lower  value  for  lactose  content  than 
does  the  method  currently  prescribed  by 
the  standard  of  identity.  The  present 
method  in  $  ie8.122(d)(l)(i)  is  from  the 
"Official  Methods  of  Analysis  of  the 
Association  of  Official  Analytical 
Chemists,"  13th  Ed.  (1980).  section 
31.061 — ^Lactose  in  Sugars  and  Simps, 
Lane-Eynon  General  Volumetric 
Method.  The  new,  proposed  method  is 
from  the  AOAC  14th  Ed.  (ISM),  sections 
31.664  to  31.071— ^>ori!y  of  Lactose, 
Liquid  Chromatographie  Method  (high 
performance  liquid  chromatography). 


In  support  of  the  requested 
amendment,  ADPI  provided  data  from  a 
collaborative  study  in  which  three 
laboratoriea  participated.  Thirty 
samples  were  analyzed  by  eadi  of  the 
two  AOAC  method^  dted.  In  all  cases 
where  the  high  performance  liquid 
chromatography  method  of  analysis 
found  a  percentage  of  lactose  of  less 
than  99  percent  for  a  particular  sample, 
the  Lane-Eynon  general  volumetric 
method  found  a  percentage  of  lactose  of 
99  percent  or  greater  for  diat  sample. 

ADPI  asserted  that  its  proposed 
change  in  the  standard  would  not  result 
in  the  sanctioning  of  an  inferior  or  "less 
pure"  product  It  argued  that  instead,  the 
proposed  change  merely  recognizes  that 
there  are  slight,  but  statistically 
significant,  differences  in  results, 
depending  upon  which  method  of 
analysis  is  utilized. 

FDA  acknowledges  that  the  proposed 
liquid  chromatographic  method  yields 
slightly  lower  values  than  the  currently 
required  method.  However, 
collaborative  studies  have  shown  that 
the  proposed  liquid  chromatographic 
method  is  more  reliable  because  it  has 
excellent  repeatability  and 
reproducibility  (Refs.  1  and  2).  These 
studies  have  demonstrated  that  this 
method  also  has  excellent  precision.  It 
was  recently  adopted  by  the  AOAC  as 
"Official  Final  Action"  (Ref.  3). 
Therefore,  FDA  believes  that  the 
proposed  change  in  the  method  cited  in 
the  standard  of  identity  is  appropriate 
and  has  included  it  in  the  regulation  set 
forth  below. 

.  2.  ADPI  also  requested  a  higher 
permitted  range  for  the  pH  of  lactose 
because  industry  experience,  using 
current  good  manufacturing  practices, 
demonstrates  that  such  a  higher  range  is 
reasonable.  The  petitioner  noted  that  the 
whey  used  in  lactose  production  often 
results  from  commingling  wheys  of 
varying  pH  levels  from  multiple  sources. 
ADPI  staled  that  although 
manufacturing  methods  have  not 
changed  substantially,  the  use  of  safe 
and  suitable  pH  adjusting  agents  in 
whey  processing,  in  accordance  with  21 
CFR  184.1979,  results  in  a  whey  with  a 
slightly  higher  pH.  This  whey,  when 
used  as  the  basic  constituent  in  Lactose 
production,  in  turn  results  in  lactose 
with  a  slightly  higher  pH,  thereby 
necessitating  the  requested  change. 

FDA  believes  that  the  request  from 
ADPI  is  reasonable.  Based  on  the  data 
presented  in  the  ADPI  pehtion,  FDA 
tentatively  concludes  that  the  higher 
permitted  pH  range  wfll  not  affect  the 
quality,  lafety.  or  functionality  of  the 
product  The  requested  change  in  the 
standard  reflects  current  good 
manufacturing  practice  and  is  the  result 


of  several  years  of  experience  k»  the 
whey  products  indostry. 

3.  For  conaistEacy  wkk  the  proposed 
new  method  for  lactose  detominetion, 
ADPI  also  suggested  that  the  citation  for 
the  determination  of  loss  on  drying  at 
120  °C  to  be  changed  to  reference  the 
14th  edition  of  the  AOAC  instead  of  the 
U.S.  PharoMCopeia.  The  procedore  is  the 
same  on  both  refercaces. 

FDA  behevcs  dist  die  proposed 
change  to  reference  the  AOAC  method 
has  merit  because  it  eliminates  the  need 
for  a  second  reference  text  The  agency 
notes  that  the  AOAC  method  in  section 
31.070  includes  the  method  for  the 
determination  of  loss  on  drying  in  the 
U.S.  Pharmacopeia.  FDA  has 
renumbered  the  paragraphs  in 
§  168.122(d)  and  incorporated  the  AOAC 
method  in  S  ie6.122(dK4)  (formeriy 
§  16ai22(d)(2)).  For  furthe-  consistency. 
FDA  is  proposing  to  update  the  odwr 
referenced  methods  of  analysis  in  the 
standard  to  reflect  die  14th  edition  of  the 
AOAC  and  the  new  address  for  the 
AOAC  office. 

4.  The  agency  believes  that  the 
requests  from  ADPI  are  reasonable,  and 
that  the  proposed  changes  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers.  The  proposed  new 
method  for  the  determination  of  lactose 
puri^  will  permit  the  use  of  state-of-the- 
art  analytical  methodology,  leading  to 
more  precise  anal]rtical  results  in  a  more 
expeditious  and  confident  manner.  FDA 
does  not  believe  that  this  change  ia 
procedure,  or  the  shift  in  pH  of  lactose, 
will  in  any  way  affect  the  quality  of  the 
standardized  fiaod.  Accordingly,  FDA  is 
proposing  to  amend  the  standard  of 
identity  for  lactose  in  21  CFR  168.122  as 
set  forth  below. 

References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above] 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m ,  Monday 
through  FViday. 

1.  Saucennan.  I.  R.,  and  C  E.  Winstead. 
"Liquid  Cliroinatograpfatc  Determination  of 
Lactose  Purity:  Collaborative  Study,"  Journal 
of  the  Association  of  Official  Analytical 
Chemists,  67.  No.  5,  899-901, 1984. 

2.  "Purity  of  Lactose,  Liquid 
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Association  of  Official  Analytical  Chemists, 
14tb  Ed.,  sections  31.064-31.071, 1964. 
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Purity  of  Lactose,"  Changes  in  Official 
Methods  of  Aaatjrsis,  4tb  Soppleneni  p.  212. 
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Economic  Impact 

In  accordance  with  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354,  5  U.S.C. 
601),  FDA  has  reviewed  this  proposed 
rule  to  determine  the  impact  on  small 
businesses.  The  proposed  rule  provides 
for  a  shift  in  the  pH  range  for 
consistency  with  ciurent  good 
manufacturing  practice,  provides  for  a 
new,  more  precise  method  of  analysis 
for  lactose  content,  and  changes  the 
product  specifications  to  accommodate 
the  new  methodology.  The  proposed 
changes  are  nonsubstantive  and  will  not 
affect  the  production  or  marketing  of 
lactose.  Therefore,  FDA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  small  entities. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Request  for  Comments 

Interested  persons  may,  on  or  before 
October  16, 1989,  submit  to  the  Dockets 
Management  Branch  (address  above] 
written  comments  regarding  the 
proposed  rule.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  168 

Food  grades  and  standards. 
Incorporation  by  reference,  Sugar. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  it  is  proposed  that  21 
CFR  part  168  be  amended  as  follows: 

PART  168— SWEETENERS  AND  TABLE 
SIRUPS 

1.  The  authority  citation  for  21  CFR 
part  168  is  revised  to  read  as  follows: 

Autlwrity:  Sees.  401. 701(e).  52  Stat.  1046,  70 
Stat.  019  as  amended  (21  U.S.C.  341, 371(e}); 
21  CFR  S.IO  and  S.61. 

2.  Section  168.122  is  amended  by  revising 
paragraphs  (b)(1),  (b)(3).  and  (d)  to  read  as 
follows: 


9168-122    LaetoM 


(b)  •  •  * 

(1)  The  lactose  content  is  not  less  than 
98.0  percent,  mass  over  mass  (m/m], 
calculated  on  a  dry  basis. 

***** 

(3]  The  pH  of  a  10  percent,  m/m. 
solution  is  not  less  than  5.0  nor  more 
than  7.5 

***** 

(d)  The  methods  of  analysis  to  be 
used  to  determine  whether  the  food 
meets  the  requirements  of  paragraphs 
(b](l],  (2),  (3),  and  (4)  of  this  section  are 
the  following  methods  in  "Official 
Methods  of  Analysis  of  the  Association 
of  Official  Analytical  Chemists,"  14th 
Ed.  (1984),  which  is  incorporated  by 
reference  in  accordance  with  5  U.S.C. 
552(a].  Copies  may  be  obtained  from  the 
Association  of  Official  Analytical 
Chemists,  2200  Wilson  Blvd.,  Suite  400, 
Arlington,  VA  22201-3301,  or  may  be 
examined  at  the  Office  of  the  Federal 
Register,  1100  L  St.  NW.,  Washington, 
DC. 

(1)  Lactose  content,  sections  31.064  to 
31.071,  Purity  of  Lactose,  Liquid 
Chromatographic  Method,  First  Action. 

(2)  Sulfated  ash  content,  section 
31.014,  Ash  of  Sugars  and  Sirups,  Final 
Action,  Sulfated  Ash. 

(3)  pH,  section  14JD22,  pH  of  Flour, 
Potentiometric  Method,  Final  Action, 
except  that  a  lO-percent,  m/m,  solution 
of  lactose  in  water  is  used  for  the 
determination. 

(4)  Loss  on  drying  at  120  °C,  section 
31.070. 

Dated:  August  2. 1989. 
Richard  ].  Ronk, 

Deputy  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

(PR  Doc.  89-19003  Filed  8-14-89:  8:45  am) 

BILUNG  CODE  4160-01-M  I 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of 
the  Army 

33  CFR  Part  334 

Restricted  Areas,  Pensacola  Bay,  FL 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  A'oposed  rulemaking. 

summary:  The  Corps  of  Engineers 
proposes  to  promulgate  regulations  in  33 
CFR  334.775  to  establish  two  naval 
restricted  areas  in  the  waters  of 
Pensacola  Bay,  Florida,  to  provide 
safety  for  persons  and  craft  during  naval 
training  operations  and/or  exercises 
conducted  in  the  acea. 


DATES:  Written  comments  must  be 

submitted  on  or  before  September  14, 

1989. 

addresses:  HQUSACE  CECW-OR, 

Washington,  DC  20314-JOOO. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Ralph  T.  Eppard  at  (202)  272-1783  or 
Ms.  Shirley  Stokes  at  (904)  791-1668. 

SUPPLEMENTARY  INFORMATION:  The 

Commanding  Officer,  Naval  Air  Station, 
Pensacola,  Florida,  has  requested  the 
establishment  of  two  restricted  areas  in 
Pensacola  Bay.  The  Navy  uses  these 
areas  during  training  for  a  school  they 
conduct  for  imdergraduate  navigation 
officer  training,  undergraduate  naval 
enlisted  air  crew  training  and  para- 
swimmer  training.  The  areas  are  not 
closed  to  the  public.  However,  during 
those  times  that  missions,  exercises  or 
training  operations  are  being  conducted, 
U.S.  Naval  vessels  and/or  other  vessels 
essential  to  the  operations  shall  have 
the  right-of-way  and  no  vessel  shall 
approach  within  300  yards  of  those 
vessels.  Mariners  must  exercise  extreme 
caution  while  transiting  the  areas  and 
be  on  the  lookout  for  swimmers,  small 
craft  and  helicopters  while  operations 
are  in  progress.  The  presence  of 
helicopters  and/or  military  craft  in  the 
area  shall  indicate  that  operations  are  in 
progress. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  submitted  with 
respect  to  a  military  function  of  the 
Defense  Department  and  the  provisions 
of  E.0. 12291  do  not  apply.  I  hereby 
certify  that  if  adopted,  this  regulation 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 


List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Restricted  areas. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  is  proposing  to 
amend  33  CFR  part  334  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266:  (33  U.S.C.  1)  and  40 
Stat.  892;  (33  U.S.C.  3). 

2.  Section  334.775  is  added  to  read  as 
follows: 

§  334.775    Pensacola  Brng,  Pensacola  and 
Gulf  Breeze,  Florida;  navsl  restricted  areas. 

(a)  The  areas.  (1)  Area  "A"— Bounded 
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by  a  line  drawn  in  the  direction  of  180°T 
fi-om  position  30'20'44'  N/087'17'18'  W 
to  position  30'20'09'  N/087'17'18"  W, 
thence  094*T  to  position  30°20'07"  N/ 
087°16'41'  W,  thence  049'T  to  position 
30°20'37'  N/087*16'01'  W  (southwest 
end  of  Lexington  finger  pier),  thence 
along  the  shoreline  to  point  of  origin. 
Area  "A"  will  normally  be  in  use 
Monday  thru  Wednesday  between  8:00 
a.m.  and  4:00  p.m.  and  one  evening  4:00 
p.m.-8:00  p.m.  every  other  week. 

(2)  Area  "B"— Bounded  by  a  line 
drawn  in  the  direction  of  OOO'T  from 
position  30°19'19"  N/087°15'46"  W, 
thence  OSO'T  to  position  30°20'00"  N/ 
087°14'00"  W,  thence  180"  to  position  30° 
19'20'  N/087''14'00'  W,  thence  along  the 
shoreline  to  the  point  of  origin.  Area  "B" 
will  normally  be  in  use  Thursday  and 
Friday  between  8:00  a.m.  and  4:00  p.m. 

(b)  The  regulations.  (1)  During  those 
times  when  specific  missions,  exercises, 
or  training  operations  are  being 
conducted,  the  U.S.  Navy  vessels  and/or 
craft  designated  as  essential  to  the 
operation(s)  by  proper  U.S.  Navy 
authority,  shall  have  the  right-of-way. 
All  other  vessels  and  crafis  are  required 
to  keep  clear  of  and  remain  300  yards 
from  all  naval  vessels  engaged  in  said 
operations.  Approaching  within  300 
yards  of  vessels  and/or  crafts  while 
they  are  engated  in  operations  and/or 
training  exercises  is  prohibited. 

(2)  Vessel  traffic  through  the 
described  areas  will  remain  open  during 
said  operations  and/or  exercises, 
however,  mariners  shall  exercise 
extreme  caution  and  be  on  the  lookout 
for  swimmers,  small  craft,  and 
helicopters  when  transiting  within  the 
areas.  It  should  be  presumed  by  all 
mariners  that  Navy  operations  and/or 
exercises,  herein  described,  are  being 
conducted  whenever  military  crafts 
and/or  helicopters  are  operating  within 
the  described  areas. 

(3)  Any  problems  encountered 
regarding  Navy  operations/exercises 
within  the  described  areas  should  be 
addressed  to  "Navy  Pensacola  Control" 
Channel  16  (156.6  MHZ)  for  resolution 
and/or  clarification. 

(4)  The  regulations  of  this  section 
shall  be  enforced  by  the  Commander  of 
the  Naval  Air  Station,  Pensacola, 
Florida,  and  such  agencies  he/she  may 
designate. 

Dated:  July  27, 1989 
Wilber  T.  Gregory,  Jr.. 

Colonel  Corps  of  Engineers,  Executive 
Director  of  Civil  Works. 
(PR  Doc.  89-19073  Filed  8-14-89;  8:45  am] 
.  MLUNO  CODE  S710-«2-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

[FRL-3628-8] 

Ocean  Dumping;  Proposed 
Designation  of  Sites  Located  Offshore 
of  New  Jersey  and  Long  Island,  NY 

agency:  Environmental  Protection 
Agency. 

action:  Proposed  Rule;  Correction  and 
Extension  of  Comment  Period. 

summary:  The  Federal  Register 

publication  on  June  1, 1988,  53  FR  19934, 
of  a  Proposed  Rule  to  designate  eight 
Dredged  Material  Disposal  Sites  located 
off  the  coast  of  New  Jersey  and  Long 
Island.  New  York  is  hereby  corrected. 
This  correction  applies  to  the  Final 
Environmental  Impact  Statement  (FEIS) 
as  well  as  the  preamble  to  the  proposed 
rule.  In  that  publication  and  in  the  FEIS, 
EPA  inadvertently  stated  that,  in  the 
case  of  Chemical  Waste  Management  v. 
U.S.  Department  of  Commerce,  et  al. 
Civil  Action  No.  86-624,  the  United 
States  District  Court  for  the  District  of 
Columbia  determined  that  neither  the 
Coastal  Zone  Management  Act  (CZMA) 
nor  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
regxilations  implementing  the  CZMA 
authorize  a  State  to  impose  conditions 
unilaterally  on  EPA  as  part  of  the 
consistency  determination.  In  fact,  no 
decision  was  rendered  in  the  case 
because  it  was  ultimately  dismissed  by 
stipulation  of  the  parties  without  any 
court  determination.  The  Proposed  Rule 
should  have  stated  that  in  the  above 
case,  the  U.S.  Department  of  Commerce 
and  Department  of  Justice  took  the 
position  that  the  CZMA  did  not  apply. 
However,  in  voluntary  compliance  with 
section  307  of  the  CZMA  and  15  CFR 
part  930,  EPA  has  issued  determinations 
that  the  proposed  designations  would  be 
consistent  with  the  CZMA  policies  of 
the  States  of  New  York  and  New  Jersey 
and  has  transmitted  these 
determinations  to  the  respective  States. 
In  these  determinations,  EPA  informed 
the  States  that  it  would  not  take  final 
action  regarding  site  designations  until 
90  days  after  the  issuance  of  the 
respective  determinations.  The  comment 
period  for  the  proposed  rule  will  be 
extended  thirty  days  from  the  date  of 
publication  of  this  notice  of  correction. 

DATES:  Comments  must  be  received  on 
or  before  September  14, 1989. 

ADDRESSES:  Send  comments  to:  Mario  P. 
Del  Vicario,  Chief,  Marine  and 
Wetlands  Protection  Branch,  EPA 


Region  II,  26  Federal  Plaza,  New  York. 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mario  P.  Del  Vicario,  (212)  264-5170. 

Dated:  August  3, 1989. 
William  ].  Muszynski. 

Acting  Regional  Administrator,  Regionll.  U.S. 

Environmental  Protection  Agency. 

(FR  Doc.  89-19080  Filed  8-14-88;  8:45  am] 

BIUINO  COCE  USO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  64  and  69 

[CC  Docket  No.  87-124;  FCC  89-242] 

Interstate  TDD  Relay  Service 

AQENCY:  Federal  Communications 
Commission. 

action:  Proposed  rule;  completion  of 
inquiry. 

summary:  The  Commission  proposes  to 
amend  Part  64  or  Part  69  of  its  rides  to 
require  the  provision  of  interstate  relay 
service  for  users  of  Teleconununications 
Device  for  the  Deaf  (TDDs).  The  subject 
rule  modifications  are  bning  proposed  to 
comply  witi  the  Commission's 
congressional  mandate  specified  in 
sections  151  and  154(i)  of  the 
Communications  Act  of  1934,  as 
amended  (Act),  that  it  take  actions  to 
ensure  that  all  Americans  have 
reasonable  access  to 
telecommunications  ser\'ices  and 
equipment,  and  with  section  710  of  the 
Act  which  requires  Commission  action 
ensuring  the  hearing  impaired 
reasonable  access  to  the  telephone 
network. 

DATES:  Comments  must  be  received  on 
or  before  September  29, 1989,  and  reply 
comments  on  or  before  October  27, 1989. 

ADDRESSES:  Comments  shall  be  filed 
with  the  Federal  Communications 
Commission,  Washington,  DC  20554,  as 
prescribed  in  S  S  1.414-1.419  of  the 
Commission's  rules. 
FOR  FURTHER  INFORMATION  COIfTACT: 
Robert  James,  (202)  634-1831. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Order  Completing 
Inquiry  and  Providing  Further  Notice  of 
Proposed  Rulemaking  (FNPRM)  in  CC 
Docket  No.  87-124  adopted  by  the 
Conunission  July  21, 1989,  and  released 
on  July  27, 1989  (FCC  89-242).  The  fiiU 
text  of  the  item  may  be  examined  in  the 
Commission's  Docket  Branch.  Room  230, 
1919  M  Street  NW..  Washington,  DC. 
during  regular  business  hours  or 
purchased  from  the  Commission's 
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duplicating  contractor,  International 
Transcription  Services,  2100  M  Street 
^fW.,  Suite  140,  Washington,  DC  20037, 
telephone  (202)  857-3800. 

FNmM:  This  proceeding  was  initiated 
primarily  to  address  complaints  by  the 
hearing  impaired  that  the  Commission's 
rules  did  not  go  far  enough  to  comply 
with  the  mandate  of  section  710(a)  of  the 
Conmiunications  Act.  That  section 
provides:  "The  Commission  shall 
establish  such  regulations  as  are 
necessary  to  ensure  reasonable  access 
to  telephone  service  by  persons  with 
impaired  hearing."  In  response,  the 
Commission,  in  CC  Docket  No.  87-124, 
sought  to  gather  information  on  what,  if 
any,  additional  rules  or  rule  revisions 
are  needed.  In  response  to  the  comments 
the  Commission  released  an  order  on 
March  29, 1968  (53  FR 12546,  April  15, 
1988),  consisting  of  two  parts:  a  Notice 
of  Proposed  Rulemaking  (NPRM)  and  a 
Further  Notice  of  Inquiry  (FNOI). 

In  the  NPRM,  the  Commission 
proposed  specific  changes  in  its 
regulations  to  increase  the  ability  of  the 
hearing  impaired  to  access  telephone 
sendee  by  expanding  the  deHnition  of 
"essential"  telephones  that  must  be 
compatible  with  hearing  aids  equipped 
with  telecoils.  Subsequently,  Congress 
amended  section  710  of  the  Act  to 
require  that  essentially  all  new  corded 
telephones  be  hearing  aid  compatible, 
and  ordered  the  Commission  to  enact 
regulations  within  one  year.  On  May  11, 
1989,  the  Commission  released  a  First 
Report  and  Order,  FCC  89-137  (54  FR 
21429,  May  18, 1989),  adopting  the  rules 
mandated  by  Congress. 

The  FNOI  responded  to  requests  that 
the  Commission  help  estabUsh  an 
interstate  relay  system  for  users  of 
TDDs.  Relay  systems  are  primarily 
operator  services  that  translate  TDD 
messages  into  voice  or  vice  versa. 
Because  section  710(e]  of  the  Act 
requires  the  Commission  to  engage  in  a 
cost/benefit  analysis  before  it 
promulgates  rules  in  this  area,  the 
Commission  urged  interested  parties  to 
submit  for  analysis  specific  proposals 
for  implementing  an  interstate  TDD 
relay  system  that  would  enable  hearing 
and  speech  impaired  persons  to  carry  on 
real-time  interstate  conversations  with 
voice  telephone  users.  Those  submitting 
proposals  were  requested  to  include 
data  regarding  the  technical,  economic 
and  regulatory  parameters  required  for 
such  a  system.  Parties  were  urged  to 
work  cooperatively  to  develop 
consensus  proposals. 

Conmients  were  also  sought  on  (a) 
whether  public  pay  stations  should  be 
modified  to  provide  TDD  services;  (b) 
whether  25  percent  of  public  pay 
stations  should  be  ampliHed;  (c]  whether 


modifications  should  be  ordered  to 
public  pay  stations  to  facilitate 
wheelchair  access;  and  (d)  whether 
additional  informational  initiatives  by 
the  Commission  are  necessary.  Although 
unsolicited,  commeots  were  submitted 
on  whether  an  advisory  committee 
should  be  establishf  d. 

The  FNPRM  notet  that  the 
Commission's  cost/benefit  analysis 
indicates  that  providing  approximately 
181,000  TDD  users  the  same  interstate 
communications  opportunities  as  users 
of  the  voice  network  is  a  substantial 
benefit.  Although  the  near  term  costs 
may  be  $30,000,000  per  year,  the  benefits 
outweigh  the  costs.  In  addition,  the 
Commission  concludes  it  has 
jurisdiction  to  require  an  interstate  TDD 
relay  system,  and  offers  two  approaches 
to  implement  and  provide  interstate 
relay  service.  One  approach  relies  on 
interexchange  carriers  subject  to  section 
69.116(a)  of  the  rules  to  either 
individually  or  jointly  develop  and 
operate  an  interstate  TDD  relay  system 
within  two  years  of  the  adoption  of  final 
rules.  Under  this  alternative,  the  system 
costs  would  be  recovered  through  the 
interexchange  carriers'  interstate 
services.  The  second  approach  would 
require  amending  Section  69.603  of  the 
rules  to  include  the  management  and 
operation  of  the  system  among  the 
functions  of  the  National  Exchange 
Carrier  Association  (NECA).  System 
costs  under  this  approach  would  be 
recovered  through  the  Universal  Service 
Fund  by  NECA,  from  eligible 
interexchange  carriers.  Under  either 
approach,  users  of  the  relay  service 
would  pay  only  for  their  telephone  calls 
at  the  same  rate  as  any  other  caller. 

With  respect  to  the  other  proposals  to 
assist  the  disabled,  the  Commission 
concludes  that  the  record  does  not 
indicate  that  the  benefits  of  these 
proposals  outweigh  the  costs.  It  also 
declines  to  establish  an  advisory 
committee  as  urged  by  some.  Rather,  it 
concludes  that  its  rulemaking  processes 
are  an  adequate  means  of  addressing 
the  needs  of  the  disabled.  The 
Commission  does,  however,  encourage 
formation  of  informal  groups  to  consider 
matters  of  importance  to  the  disabled 
and  asks  that  they  submit  appropriate 
suggestions  in  support  thereof. 

In  accordance  with  5  U.S.C.  603(a),  the 
Federal  Communications  Commission 
concludes  that  the  proposed  rules  will 
not  have  a  significant  adverse  economic 
impact  on  small  entities. 

Comments  on  the  proposed  rules  are 
sought. 


List  of  subjects 

47  CFR  Part  64 

Communications  common  carriers, 
Handicapped,  Interstate  TDD  relay 
service.  Telephone. 

47  CFR  Part  69 


Communications  common  carriers. 
Interstate  TDD  relay  service  fund, 
Association  functions.  Telephone. 

Legal  Basis 

This  FNPRM  seeking  to  amend  Part  64 
or  Part  69  of  the  Commission's  rules  is 
issued  pursuant  to  authority  contained 
in  Sections  1,  4(i)  and  710(a)  of  the 
Communications  Act  of  1934,  as 
amended.  I 

Federal  Conununications  tommission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  89-18889  Filed  &-14-69:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17  ' 

Endangered  and  Threatened  Wildlife 
and  Plants;  Findings  on  a  Petition  To 
List  the  RazortMctc  Suclcer 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding. 

summary:  The  U.S.  Fi^  and  Wildhfe 
Service  (Service)  annotmces  a  90-day 
petition  finding  for  a  petition  to  amend 
the  List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  The  petitioner 
presented  substantial  information  that 
listing  the  razorback  sacker  (Xyrauchen 
texanus]  may  be  warranted.  Formal 
review  of  the  status  of  the  razorback 
sucker  is  in  progress. 

DATES:  The  finding  announced  in  this 
notice  was  made  in  June  1989.  To 
receive  full  consideration  in  the 
Service's  12-month  petition  finding 
comments  should  reach  the  Service  by 
December  15, 1989. 
ADDRESSES:  Questions  or  comments 
concerning  this  finding  should  be  sent 
to:  State  Supervisor,  Fish  and  Wildlife 
Enhancement,  U.S.  Fish  and  Wildlife 
Service,  2078  Administration  Building, 
1745  West  1700  South,  Salt  Lake  City, 
Utah  84104-5110.  The  petition,  finding, 
and  supporting  data  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address  and  at  the  Service's 
Denver  Regional  Oflfice,  134  Union 
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Boulevard,  Lakewood,  Colorado 
(mailing  address:  P.O.  Box  25486,  Denver 
Federal  Center,  Denver,  Colorado 
80225). 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  L  Archer  at  the  Salt  Lake  City 
address  (801/524-4430  or  FTS  588-4430). 
SUPPLEMENTARY  INFORMATION: . 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq.).  requires  that  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
make  a  finding  on  whether  a  petition  to 
list,  delist  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  demonstrate 
that  the  petitioned  action  may  be 
wananted.  To  the  maximum  extent 
practicable,  this  finding  is  to  be  made 
within  90  days  of  receipt  of  the  petition, 
and  the  finding  is  to  be  published 
promptly  in  the  Federal  Register.  If  the 
finding  is  positive,  the  Service  is  also 
required  to  promptly  commence  a 
review  of  the  status  of  the  involved 
species.  A  status  review  is  in  progress, 
and  the  Service  seeks  information  until 
December  15, 1989. 

The  Service  has  received  and  made  a 
90-day  finding  on  the  following  petition: 

A  petition  dated  March  14, 1989,  was 
received  from  Sierra  Club,  National 
Audubon  Society,  The  Wilderness 
Society,  Colorado  Environmental 
Coalition,  Southern  Utah  Wilderness 


Alliance,  and  Northwest  Rivers  Alliance 
on  March  15, 1989.  The  petition 
requested  the  Service  to  list  the 
razorback  sucker  [Xyrauchen  texanus) 
as  an  endangered  species. 

The  petition  stated  that  the  razorback 
sucker,  native  of  the  Colorado  River 
Basin,  has  suffered  a  considerable 
population  decline  along  with  three 
other  fishes  endemic  to  the  Colorado 
River  during  the  past  decades.  The 
Colorado  squawfish  [Ptychocheilus 
lucius],  the  humpback  chub  [Gila  cypha) 
and  the  bonytail  chub  [Gila  elegans) 
have  been  previously  listed  as 
endangered  and  tJiough  the  razorback 
sucker  is  rarer  than  the  Colorado 
squawfish,  it  has  not  been  listed  as 
endangered.  The  petition  presents 
information  that  demonstrates  that  the 
sucker's  numbers  have  declined 
dramatically  throughout  its  former  range 
and  that  natural  recruitment  has  not 
been  documented  in  recent  times  though 
much  research  has  been  ongoing  for  the 
past  decade. 

The  petition  attributed  the  razorback 
sucker's  decline  to  predation  by  exotic 
fish  and  dams  and  other  water 
development  projects  and  diversions 
that  have  partitioned  the  once  free- 
flowing  river  system  into  disjunct 
impoimdments  and  tailwaters. 

After  a  review  of  the  petition, 
accompanying  documentation,  and 
references  cited  therein,  the  Service 
found  the  petition  presented  substantial 


information  that  the  requested  action 
may  be  warranted.  Within  one  year 
from  the  date  the  petition  was  received, 
a  finding  as  to  whether  the  petitioned 
action  is  warranted  is  required  by 
section  4(b)(3)fB)  of  the  Act. 

Author 

This  notice  was  prepared  by  Donald 
L.  Archer,  Fish  and  Wildlife 
Enhancement,  U.S.  Fish  and  Wildlife 
Service,  2078  Administration  Building, 
1745  West  1700  South,  Salt  Lake  City. 
Utah  84104-5110  (801/524-4430). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended.  (16  U.S.C.  1531  et  seq.;  Pub.  L. 
93-205,  87  Stat.  884;  Pub.  L.  94-359,  90 
Stat.  911;  Pub.  L  95-632.  92  Stat.  3751; 
Pub.  L  96-159, 93  Stat  1225;  Pub.  L  97- 
304,  96  Stat  1411;  Pub.  L.  100-478, 102 
Stat.  2306;  Pub.  L.  100-653, 102  Stat. 
3825)  Pub.  L.  9^-625, 100  Stat.  3500, 
unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Fish,  Marine  mammals,  Plants 
(agricidtiu-e). 

Dated:  July  21, 1989. 
Susan  Recce  Lamson, 
Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  69-19024  Filed  8-14-89;  8:45  am] 
nULNQ  CODE  4310-SS-M 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  conunittee  meetings,  agency 
decisions  and  ruRngs,  delegations  of 
authority.  fUing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Sarvlca 

[Docket  No.  FV-M-211] 

Emarganqr  Requatt  for  0MB  Approval 
Ralating  to  tha  tnformation  Conactlon 
Raquiramenta  of  tha  Fraah  Applaa 
Divaralon  Program  for  1988  Crop 
Applaa 

AQCNCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Notice. 
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SUMMARY:  Notice  is  hereby  given  that 
the  Agricultural  Marketing  Service 
(AMS)  has  requested  onergency  review 
and  approval  of  a  new  information 
collection  requirement  from  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget 
(OMB).  The  requirement  is  needed  in 
order  to  divert  fresh  19B8  crop  apples 
from  the  normal  channels  of  trade  and 
commerce  under  the  Fresh  Apples 
Diversion  Program  (Program). 
FOR  FURTHER  mFORMATION  CONTACT. 
Donald  A.  Thibeault  Chief,  Commodity 
Procurement  Branch,  F&V.  AMS.  USDA, 
Room  2548-S,  P.O.  Box  96456. 
Washington,  DC  20090>«456;  telephone: 
(202)  447-6391. 

SUPPtEiKNTARY  INFORMATION:  Recent 
USDA  statistics  indicate  that  as  of  May 
1, 1989,  the  national  supply  of  fresh  1988 
crop  apples  was  53  percent  greater  than 
the  previous  three-year  average.  Based 
on  these  statistics  and  other  market 
factors  the  Secretary  has  determined 
that  fresh  1988  crop  apples  are  in 


surplus  supply  and  that  the  domestic 
consumption  of  such  apples  will  be 
encouraged  by  using  up  to  $15  million 
dollars  of  section  32  funds  to  divert  the 
apples  from  the  normal  channels  of 
trade  and  commerce  under  the  Program. 

AMS  will  make  payments  to  parties 
that  possess  fresh  1988  crop  apples  and 
divert  such  apples  by  August  31, 1989,  to 
nontraditional  outlets.  Through  this 
program,  AMS  is  soliciting  bids  from 
those  who  possess  fresh  1988  crop 
apples  for  \he  diversion  of  such  apples 
to  nontraditional  channels  of  commerce. 
Payments  for  the  diversion  of  such 
apples  will  be  made  on  a  competitive 
basis.  Those  parties  which  summit  the 
lowest  bids  to  divert  qualifying  apples 
will  be  accepted  until  the  fund  of 
$15,000,000  of  section  32  funds  is 
exhausted.  An  OMB  detennination  of 
July  25, 1989,  is  requested. 

Following  is  a  copy  of  APHIS  Form  71 
reflecting  the  burdens  which  will  be 
imposed  during  this  process: 

BHJJNO  COOC  3410-01-11 
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The  Fresh  Apples  Diversion  Program 
for   1988  Crop  Annies 
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AutiKMity:  49  Stat.  750. 774: 7  U.S.C  612& 

Dated:  August  10. 1989. 
QiariM  R.  Bndar, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89^19102  Filed  8-14-89;  8:45  am] 
MLUNQ  OOOC  «41»-0a-ll 


ARCTIC  RESEARCH  COMMISSION 
Meeting 

Notice  is  hereby  given  that  the  United 
States  Arctic  Research  Commission  will 
hold  its  IQth  Meeting  in  Fairbanks,  AK, 
on  September  12-13, 1989.  The  meeting 
will  start  at  9:00  AM  on  both  September 
12th  and  13th  in  the  Rasmuson  Library 
at  the  University  of  Alaska  Fairbanks. 
Agenda  items  include:  (1)  Chairman's 
Report:  (2)  Comments  from  the 
Interagency  Arctic  Research  Policy 
Committee;  (3)  Comments  from  the 
Alaska  Congressional  Delegation;  (4} 
Comments  from  the  Alaska  Governor's 
Office;  (5)  Comments  from  the  Polar 
Research  Board;  (6)  Presentation  by 
Alaska  Science  and  Technology 
Foundation  (ASTF);  (7)  Presentation  by 
ARCUS;  (8)  Followup  on 
Implementation  of  Past  Initiatives;  (9) 
Review  and  Recommendations  on  the 
Environmental  Impact  Assessment 
process;  (10)  Consideration  of  new 
initiatives  for  next  yean  (11)  Status  of  an 
International  Arctic  Science  Committee; 
(12)  Consideration  of  initial  efforts  of 
ASTF;  (13)  Consideration  of  1990'8 
Arctic  Research  Agenda,  and  (14) 
Consideration  of  conferences  and 
Commission  schedule. 

At  the  conclusion  of  regular  business 
on  September  13th.  the  Commission  will 
meet  in  Executive  Session. 

Contact  Person  for  More  Information: 
Philip  L.  Johnson.  Executive  Director. 
U.S.  Arctic  Research  Commission  (202) 
371-9631. 
Philip  L  Johnson, 

Executive  Director,  U.S.  Arctic  Research 
Commission. 

[PR  Doc.  89-19072  Filed  8-14-89;  8:45  am] 

BILUtlQ  CODE  TSSS^I-M 


DEPARTMENT  OF  COMMERCE 

Agency  Infonnatlon  Collection  Under 
Review  by  the  Office  of  Managment 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agenty:  National  Oceanic  and 
Atmospheric  Administration. 


Title:  Applications  and  Reports  for 
Registration  as  Taaner  or  Agent. 

Form  Number.^  None;  OMB-0648-0179. 

Type  of  Request:  Request  for 
extension  of  0MB  approval  of  a 
currently  cleared  collection. 

Burden:  35  respondents;  70  reporting 
hours;  average  hours  per  response — 2 
hours. 

Needs  and  Uses:  Alaskan  natives  are 
allowed  to  take  marine  mammals  for 
subsistence  or  to  create  and  sell  native 
handicrafts.  Possession  of  such  items 
before  final  sale  is  limited  to  natives 
and  registered  tanaers  or  agents. 
Persons  wishing  to  register  must  submit 
applications.  Registered  tanners  or 
agents  must  file  annual  reports  on  their 
related  activities. 

i4^ecterfi'l;W/c.- Individuals  or 
households.  Business  or  other  for  profit, 
Small  businesses  or  organizations. 

Frequency:  On  occasion,  annual. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMBDesk  Officer:  Rassell  Scarato, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Vfichals.  (202)  377-3271. 
Department  of  Commerce,  Room  6622, 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato,  0MB  Desk 
Officer,  Room  3208,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  August  8. 1989. 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  89-19015  Filed  8-14-89;  8:45  am] 

BILUNG  CODE  3S10-CW-4I 


Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMeI) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  National  Bstuarine  Research 
Reserve  System. 

Form  Number:  None;  OMB-0648-0121. 

Type  of  Request  Request  for 
extension  of  OMB  approval  of  a 
currently  cleared  collection. 

Burden:  104  respondents;  12,612 
reporting  hours;  average  hours  per 
response — 32.9  hours. 

Needs  and  Usex  Grant  monies  are 
available  to  states  to  establish  estuarine 


research  reserves.  GrEOits  are  also  given 
for  research  in  those  reserves.  Grant 
applications  are  needed  to  show 
eligibility,  and  performance  reports  are 
required  to  document  grant  progress  and 
ensure  compliance  wiAi  grant 
conditions. 

Affected  Public:  Individuals,  state  or 
local  governments,  non-profit 
institutions. 

Frequency:  On  occasion,  quarterly. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Russell  Scarato, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622. 
14th  and  Constitution  Avenue.  NW.. 
Washington.  DC  20230.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  to  Russell  Scarato.  OMB  Desk 
Officer,  Room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  August  8, 1989. 1 
Edward  Michals. 

Departmental  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  89-19016  Filed  8-14-89;  8:45  am] 

BIUJNG  CODE  3S10-CW-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  and  Amendment  of 
Coverage  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fiber  TexWe  Products 
Produced  or  Manufactured  In  Thailand 

August  9, 1989. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  extending 
and  amending  coverage  of  export  visa 

requirements. 

EFFECTIVE  DATE:  AugUSt  21. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Ross  Arnold.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

Coverage  of  the  current  export  visa 
arrangement  between  the  Governments 
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of  the  United  States  aiul  Thailand  is 
being  extended  to  include  textiles  and 
textile  products  in  certain  part 
categories,  produced  or  manufactured  in 
Thailand  and  exported  on  and  afta 
August  21, 1989. 

A  descriptkm  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA^nON:  TextUe  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  die  United  States  {see 
Federal  Register  notice  53  FR  44937. 
pubHshed  on  November  7, 19881.  Also 
see  47  FR  46732«  published  on  October 
20.1982. 

Aiig8iaII.TMtiilo, 

Chairman,  Commrttee  for  the  Implementation 
of  Textile  Agreements. 

CommittM  far  dia  Tiaph Iiiliiiii  of  Textils 

Agresimnts 

August  9, 1389. 
Commissioxier  of  Customi, 
Department  of  the  Treasury,  Washington.  DC 
20229 

Dear  Mr.  CMBmisBioneK  Tkis  directive 
ameads.  but  does  oot  cKicel.  the  directive 
issued  to  jnx  on  October  14, 1962;  as 
amended,  by  As  Chainiiffii.  Comnttee  for 
the  ImptemiTntation  of  Textile  AgreGraenta. 
This  directive  ccHicems  «i  export  vita 
arrangement  for  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Thailand. 

Effective  on  August  21, 1889,  the  current 
coverage  of  Category  369-0  '  is  being 
amended  to  "other  than  dishtowels  and 
luggage"  in  Category  368-0  *  for  goods 
produced  or  manufactured  in  Thailand  and 
exported  oo  and  after  Ai^st  21. 1969. 
Merchandise  is  Category  360,  exported 
before  August  21. 19M,  may  be  visaed  as  368- 
O  (other  than  luggage). 

You  are  directed  to  amend  farther  Ae 
October  14. 1982  directiTe  to  reqnire  export 
visas  for  cotton  and  man-made  fiber  textile 
products  in  the  following  part-categories, 
produced  or  manufactured  in  Thailand  and 
exported  from  Thailand  oa  and  after  August 
21.1969: 


Catagory 


369-0  (cotton 
dbtmxratt). 


HTSNos. 


Only         HTS 
6302.60.00t0. 
6302.91.0005 
630Z9>.0045. 


numbers 


■  b  Catagaqr  an-a  att  HTS  aiMtbm  Rc^ 
42oa.u>iaoo.4aiwHMaft4aaaiaanM^4M2aeiSBo. 
4202  9g.aM>  and  4808916000  la  CslBgaiy  am. 

*  In  Categaty  3IB-a  aU  UTS  HBibm  ncept 
Km  Mooionioaei  oooi  mi  munjemnst 
Catagi»ya»-Dnarl4waT»inon,47a2i2«aft 

4202.116000. 4aiaB2me.  4ea2JBJS15  and 
42n2aaa000iaCat«aPty3SO-L. 


Cat«Bon» 

KTSMoa. 

369-0  (DthariiaR 

n    HTS   luabara   mtm 

disMsMMiaand 

6302j8Qi06'M. 

luggage). 

6302^1.0005              and 

6302.81.0045  in  Category 

3e»-0;  and  4262.12.4000, 

4aae.i2M20, 

~  42Q2.tZ80eO, 

4202.92 J01 5               and 

4202.92.6000  in  Category 

36»4. 

607-P(payconoR 

OnV         HTS         nuR*aft 

yam). 

55Q9.S8D030               «k» 

5509.53.0060. 

607-0  (other  ttwt 

po^/ooMon  yam). 

55O»i53«0O             and 

5506.53.0060  in  Category 

607-P. 

Merchandise  in  Categories  369-D,  369-0 
(other  than  dishtoweh  and  luggage),  e07-P 
and  607-0,  prodaced  or  Htanufactared  in 
Thaiknd,  vMA  has  been  exported  prior  to 
August  21, 1969  shall  not  be  denied  entry  for 
lack  ot  the  aforem^ttioned  part<ateg(vy 
visa. 

Shipments  of  products  in  Categories  3G9-D. 
369-0  (other  than  dishtowels  and  luggage], 
607-4'  and  607-O,  produced  or  manufactured 
in  Thailand  and  entered  or  withdrawn  from 
warehoQse  for  consranptton  end  exported 
from  Thailand  on  and  after  Augost  21. 1989, 
which  are  not  accompcnied  by  an 
appropriate  export  visa  shall  be  denied  entry 
and  a  visa  waiver  or  a  new  correct  visa  nnist 
be  obtained. 

The  Committee  for  the  Implenaentation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aH'airs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl}. 

Sincerely. 
Auggie  D.  Tantillo. 

Chairnmu  Commitieefor  the  Implementation 
of  Textile  Agreemeats. 
[FR  Doa  8e-19(B4  Filed  8-14-89;  8:45  am) 
MLUNO  CODE  3S»«IMi 


Extension  of  Coverage  of  Export  Visa 
Requirements  for  Certain  Cotton  and 
Man-Made  Fit>er  TaxtHeProdMCts 
Produced  or  Manufactured  in  the 
UnHadArabEarirates 

August  9. 1989. 

AQEMCY:  Cknuoittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACnONC  Issuing  a  directive  to  the 

Commissionet  of  Customs  extending 

coverage  of  expati  viea  requirenients. 

EFFECTIVE  DATE:  August  IS.  1988. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212. 


March  3, 1972.  as  amended;  section  2M 
of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854). 

Coverage  of  the  current  export  visa 
agreement  between  the  Govenunents  of 
the  United  SUtes  and  the  United  Arab 
Emiratea  is  being  extended  to  teciade 
certain  merged  and  part  categories, 
produced  or  manufactured  in  the  United 
Arab  Eraiiafes  and  exported  on  aad 
after  May  20. 1960. 

A  descrqition  of  tlie  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hanaonized  Tariff 
Schedule  of  the  United  States  (tee 
Federal  Regiilar  notice  53  FR  44837. 
published  on  November  7. 1966).  Also 
see  54  FR  52463.  published  on  December 
28. 1988. 
Auggie  0.  Tanfillb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  9, 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washirtgton,  DC 
20229 

Dear  Mr.  ConiKtsaioiicr  This  directive 
amends,  but  does  not  cancel  the  directive 
issued  to  you  oa  December  2.  ises  by  the 
Chairman.  Committee  for  the  bnplemeatation 
of  Textile  Agreonents.  You  were  directed  to 
prohibit  entry  and  withdrawal  from 
warehouse  for  conoua^tioo  in  the  United 
Stntes  of  certain  cotton.  wooL  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
for  vvhioh  the  Government  of  the  United  Arab 
Eiiir.ites  has  not  issued  an  appropriate 
expor*  visa. 

Effective  on  August  15. 1989.  the  tCrective 
of  Dpcember  22, 1988  is  amended  to  include 
cot  tun  and  man-made  fitwr  textile  products  in 
the  ioHowing  part  and  merged  categories, 
pro'iiics  d  or  manufactuied  in  the  United  Arab 
Emirates  and  exported  from  the  United  Arab 
Emirates  on  and  after  May  20, 1969: 


Mi-~i>e(J  and  Part  Categories 
33P/339  » 
3.18-S/3J9-S  « 


Authority.  Executive  Order  11651  of 


■  is  Colcgarwa  3S8/33a  all  HTS  iramben  ia 
C*>«fo*ie*  338  Mirf  339  taice^  tSese  is  Cvlegorie* 
33^.^8nd39S-& 

*  In  Cu'.eguiies  338-S/339-S,  only  HTS  numbers 
6103.22.0050.  fMB-toxmo.  enB.iaao3a  ei(B.9a3na 
eii».iou»35. 011020.1025.  niozaaMD.  0110202065. 
ertoaaaoBa.  eiia-iiJOM.  and  eiM.2aooas  is 

Categoty  aaa-8;aad.B104  •nnOlO,  Slftt  29  aB4«, 

euH^iooou,  naaiouxna  siaaaoaMa,  •uaaoaout 
etsoiaaog»siiaaojflMiwyiaas?BW> 
nuMJon,  suasoisoMi  nu-njoMi  siMjoAns 

and  6117.80.0022  in  CaWgMy  a3a-& 


33592 
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340/640 
341/841 
347/348* 
347-T/348-t  • 

Shipments  entered  or  withdrawn  from 
warehouse  on  or  after  May  20, 1989  and 
exported  on  and  after  May  20, 1989  which  are 
not  accompanied  by  an  appropriate  export 
visa  shall  be  denied  entry  and  a  visa  waiver 
must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Auggie  D.  Tantillo, 

Chairman,  Committer  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-19065  Filed  8-14-89;  &45  am] 
MUim  CODE  aSM-OK-H 


Announcement  of  Request*  for 
Bilateral  Textile  Consultations  With  the 
Government  of  the  United  Arab 
Emirates 

August  10, 1988. 

AQKNCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerome  Turtola.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  377-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority.  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

On  July  29, 1989.  the  Government  of 
the  United  States  requested 
consultations  with  the  Government  of 
the  United  Arab  Emirates  regarding 
man-made  fiber  textile  products  in 
Categories  638/639  and  647/648, 
produced  or  manufactured  in  the  United 
Arab  Emirates. 


*  In  Categories  347/346,  all  HTS  numbers  in 
Categories  347  and  348  except  thoce  in  categories 
347-T  and  348-T. 

*  In  Categories  347-T/348-T,  only  HTS  numbers 
6103.19.2015,  ei09.19.402a  B103.22.0030,  B103.42.102a 
6103.42.1040.  «103.49J0ia  «112.11.00Sa  6113.00^)035, 
6203.1B.102a  e203.19.402a  B203.22.3020, 6203.42.4005, 

e2a3.42.4oia  e203.42.401s,  e203.42.4025,  e203.42.4035. 

6203.42.4045. 6203.49.3020, 6210.402030  6211.20.1520 
6211.20.3010  and  6211.32^)040  In  Category  347-T: 
and  6104.1Z003a  6104.19.2030  6104.22.0040. 
6104.29.2034, 6104.62.2010, 6104.62.2025,  6104.69.3022, 
6112.ll.00ea  6113.000040  6117.900042, 6204.12.0030 
6204.19J03a  6204.22^040  6204.29.4034, 6204.62.3000 
6204.62.4005,  6204.62.40ia  6204.62.4020  6204,62.4030 
6204.62.4040  6204.62.4050  6204.69.3010  6204.60.9010 
6210.502030  6211.201550  6211.208010  6211.42.0030 
and  6217.90.0050  in  Category  34S-T. 


The  purposes  of  this  notice  is  to 
advise  the  public  that,  if  no  solution  is 
agreed  upon  in  consultations  with  the 
United  Arab  Emirates,  the  Committee 
for  the  Implementation  of  Textile 
Agreements  may  later  establish  limits 
for  the  entry  withdiawal  from 
warehouse  for  consumption  of  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab 
Emirates  and  exported  during  the 
twelve-month  period  which  began  on 
July  29, 1989  and  extends  through  July 
28, 1990,  at  levels  of  76.052  dozen 
(Categories  638/639)  and  54.207  dozen 
(Categories  647/648). 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  638/639  and 
647/648,  or  to  comment  of  domestic 
production  or  availabiUty  of  products 
included  in  the  categories,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  Auggie  D.  Tantillo. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce, 
Washington,  DC  20230. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel.  Room 
H3100.  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particlar  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  conmiitted 
to  finding  a  solution  concerning 
Categories  638/639  and  647/648.  Should 
such  a  solution  be  reached  in 
consultations  with  the  Government  of 
the  United  Arab  Emirates,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  53  FR  44937, 
published  on  November  7, 1988). 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements,     j 

United  Arab  Emirates — ^Mailcet  Statement 
Mao-Made  Fiber  Knit  Shifts  and  Blouses 
(Category  638/639) 

July  1989 

Summary  and  Conclusions 

U.S.  imports  of  man-made  fiber  luiit  shirts 
and  blouses  (Category  638/639]  from  the 
United  Arab  Emirates  reached  76,052  dozen 
during  the  year  ending  April  1989,  seven 
times  the  10,916  dozen  imported  a  year 
earlier.  Imports  of  man-made  Rber  knit  shirts 
and  blouses  from  the  U.A.E.  for  the  first  four 
months  of  1989  were  47,938  dozen,  almost 
eleven  times  the  4,537  doaen  imported  during 
the  same  period  in  1988  and  47  percent  higher 
than  the  32,651  dozen  imported  during 
calendar  year  1988.  The  U.S.  Government 
regards  with  serious  concern  an  alanning 
increase,  over  a  short  period  of  time  in  a 
sensitive  category,  of  imports  bom  an 
imcontroUed  supplier. 

Further,  man-made  fiber  knit  shirts  and 
blouses  from  the  United  Arab  Emirates  enter 
the  U.S.  market  on  average  55  percent  below 
the  value  of  domestically  produced  man- 
made  fiber  knit  shirts  and  blouses  and  on 
average  32  percent  below  the  price  of  other 
major  foreign  suppliers  of  man-made  fiber 
knit  shirts  and  blouses  to  the  United  States 
market. 

The  levels  reached  by  U.S.  imports  of  man- 
made  fiber  knit  shirts  and  blouses  from  the 
U.A.E.  during  the  first  four  months  of  1989,  if 
maintained  throughout  the  current  year,  will 
reach  an  annualized  level  of  143,814  dozen. 
The  U.S.  market  for  these  products  has  been 
disrupted.  The  sharp  and  substantial  growth 
of  imports  of  these  products  from  the  United 
Arab  Emirates  at  prices  35  percent  below  the 
domestic  price  contributes  to  this  disruption, 
particularly  if  the  annual  level  of  imports 
reaches  the  annualized  amount  indicated  by 
the  first  four  months  of  data. 

At  this  level,  the  United  Arab  Emirates' 
imports  will  approach  the  import  limits  for 
these  products  estabhshed  with  major 
suppliers  which  are  participants  in  the 
Arrangement  Regarding  International  Trade 
in  Textiles  (the  MFA).  The  U.S.Govemment  is 
concerned  that  rapidly  rising  imports  from  an 
uncontrolled  non-MFA  sappleir  will  frustrate 
and  undermine  U.S.  efiorts  to  maintain 
orderly  growth  of  imports  through  bilateral 
agreemnts  negotiated  under  auspices  of  the 
the  MFA. 

U.S.  Production,  Import  Penetration  and 
Market  Share 

Between  1982  and  1988  U.S.  production  of 
man-made  fiber  Icnit  shiits  and  blouses 
declined  30  percent,  falling  from  57.668,000 
dozen  to  40,318.000  dozen.  During  this  same 
period  imports  increased  from  21,075,000  to 
25,002,000,  an  increase  of  19  percent.  U.S. 
man-made  fiber  knit  shiit  and  blouse  imports 
are  growing  at  a  record  setting  pace  through 
the  first  four  months  of  1989,  up  37  percent 
over  the  January-April  1988  level.  The  ratio  of 


Federal  Regbter  /  VoJ.  54.  No.  156  /  Tuesday,  August  15.  1989  /  Notices 33593 


imports  to  domestic  production  in  Category 
638/639  increased  to  62  percent  in  1988,  up 
from  37  percent  in  1962.  The  U.S. 
manufacturers'  share  of  this  market  declined 
from  73  percent  in  1982  to  62  percent  in  1988. 

Duty-Paid  Value  and  U.S.  Producers' Price 

Approximately  70  percent  of  Category  638/ 
839  imports  from  the  United  Arab  Emirates 
during  the  first  four  months  of  1989  entered 
under  HTSUSA  numbers  6105.20.2010— men's 
or  boys'  man-made  fiber  shirts,  knitted  or 
crocheted  and  containing  23%  or  more  of 
wool  or  fine  animal  hair  by  weight; 
6109.90.1015— men's  man-made  fiber  tank 
tops,  knitted  or  crocheted:  6109.90.1040— 
men's  man-made  fiber  shirts  other  than  T- 
shirts.  tank  tops  and  singlets,  knitted  or 
crocheted;  6106.20.2010— women's  man-made 
fiber  shirts  and  blouses  knitted  or  crocheted. 
These  garments  entered  the  U.S.  at  landed 
duty-paid  values  on  average  55  percent  below 
U.S.  producers'  prices  for  comparable 
garments. 

Man-Made  Fllwr  Trousers,  Slacks  and  Shorts 
(Categcny  647/648) 

July  1989 

Summary  and  Conclusions 

U.S.  imports  of  man-made  fiber  trousers, 
slacks  and  shorts  (Category  647/648]  frvm  the 
United  Arab  Emirates  reached  54,207  dozen 
during  the  year  ending  April  1989,  nearly  90 
times  the  611  dozen  imported  a  year  earlier. 
Imports  of  man-made  fiber  trousers,  slacks 
and  shorts  from  the  U.A.E.  for  the  first  four 
months  of  1989  were  41,927  dozen,  190  times 
the  219  dozen  imported  during  the  same 
period  in  1988  and  over  3  times  the  12,499 
dozen  imported  during  calendar  year  1988. 
The  U.S.  Government  regards  with  serious 
concern  an  alarming  increase,  over  a  short 
period  of  time  in  a  sensitive  category,  of 
imports  from  an  uncontrolled  supplier. 

Further,  man-made  fiber  trousers,  slacks 
and  shorts  from  the  United  Arab  Emirates 
enter  the  U.S.  market  at  an  average  value  of 
83  percent  below  the  value  of  domestically 
produced  man-made  fiber  trousers,  slacks 
and  shorts  and  on  average  44  percent  below 
the  price  of  other  major  foreign  suppliers  of 
man-made  fiber  trousers,  slacks  and  shorts  to 
the  United  States  market. 

The  levels  reached  by  U.S.  imports  of  man- 
made  fiber  trousers,  slacks  and  shorts  from 
the  U.A.E.  during  the  first  four  months  of 
1989,  if  maintained  throughout  the  current 
year,  will  reach  an  annualized  level  of 
125.781  dozen.  The  U.S.  market  for  these 
products  has  been  disrupted.  The  sharp  and 
substantial  growth  of  imports  of  these 
products  frt>m  the  United  Arab  Emirates  at 
prices  on  average  63  percent  below  the 
domestic  price  contributes  to  this  disruption, 
particularly  if  the  annual  level  of  imports 
reaches  the  annualized  amoimt  indicated  by 
the  first  four  months  of  data. 

At  this  level,  the  United  Arab  Emirates' 
imports  will  approach  the  import  limits  for 
these  products  established  with  major 
suppliers  which  are  participants  in  the 
Arrangement  Regarding  International  Trade 
in  Textiles  (the  MFA).  The  U.S.  Government 
is  concerned  that  rapidly  rising  imports  from 
an  uncontrolled  non-MFA  supplier  will 
frusfrate  and  undermine  U.S.  efforts  to 


mabitain  orderly  growth  of  imports  through 
bilateral  agreements  negotiated  under 
auspices  of  the  MFA. 

U.S.  Production  and  Market  Share 

U.S.  production  of  man-made  fiber  trousers, 
slacks  and  shorts  (Category  647/648] 
remained  relatively  flat  from  1982  to  1986, 
averaging  40,901,000  dozen  per  year.  U.S. 
production  has  been  declining  since  1966. 
Production  fell  to  32,599,000  dozen  in  1988, 12 
percent  below  the  1987  level  and  20  percent 
below  the  1982-88  average.  The  domestic 
manufacturers'  share  of  the  tl.S.  market 
dropped  15  percentage  points  in  just  six 
years,  falling  from  76  percent  in  1982  to  61 
percent  in  1988. 

Imports  and  Import  Penetration 

U.S.  imports  of  man-made  fiber  trousers, 
slacks  and  shorts  (Category  647/648] 
increased  58  percent  from  13,163,000  dozen  in 
1982  to  20,766,000  in  1988.  Imports  during  the 
year  ending  April  1989  reached  22,119,000 
dozen,  15  percent  above  the  19,227,000  dozen 
imported  during  the  same  period  u  year 
earlier.  Imports  are  up  19  percent  in  the  first 
four  months  of  1989  over  the  same  period  in 
1988.  The  ratio  of  imports  to  domestic 
production  has  doubled  during  the  past  six 
years,  rising  from  32  percent  in  1982  to  64 
percent  in  1966. 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  75  percent  t)f  Category  647/ 
648  imports  from  the  United  Arab  Emirates 
during  the  first  four  months  of  1989  entered 
under  HTSUSA  numbers  6104.63.2030— 
women's  man-made  fiber  shorts,  knitted  or 
crocheted;  6204.63.3532— women's  woven 
shorts  of  synthetic  fibers;  6204.69.2540— 
women's  woven  shorts  of  artificial  fibers. 
These  shorts  entered  the  U.S.  at  landed  duty- 
paid  values  on  average  63  percent  below  U.S. 
producers'  prices  for  comparable  shorts. 

[FR  Doc.  89-19066  Filed  8-14-89;  8:45  am] 
HLUNO  CODE  3510-OfMt 


DEPARTIMENT  OF  DEFENSE  ■ 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Siwivor  Benefit  Plan — Minimum 
Income  Claim.  DD  Form  1885.  OMB 
Control  Number  0704-0059. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Average  Burden  Hours/Minutes  Per 
Response:  3  hours. 

Frequency  of  Response:  1. 

Number  of  Respondents:  50. 


Annual  Burden  Hours:  150. 

Annual  Responses:  50. 

Needs  and  Uses:  Public  Law  92-425 
provides  that  certain  surviving  spouses 
of  retired  service  members  may  be 
entitled  to  a  monthly  annuity  under 
certain  conditions  of  limited  income.  DD 
Form  1885  must  be  completed  and 
submitted  by  the  surviving  spouse  to  the 
Uniformed  Services'  Finance  Center  to 
establish  entitlement  to  payments  and 
determine  the  amount  of  the  annuity. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary/ 
Required  to  obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 

Patricia  A.  Means. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
(FR  Doc.  89-19027  Filed  8-14-89;  8:45  am] 
MUINQ  CODE  aeio-oi-M 


Public  information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number 
AppUcation  for  Annuity  Under  the 
Retired  Serviceman's  Family  Protection 
Plan  (RSFPP)  and/or  Survivor  Benefit 
Plan  (SBP).  DD  Fm  1884.  OMB  Control 
Number  0704-0058. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Average  Burden  Hours/Minutes  Per 
Response:  1  hour. 

Frequency  of  Response:  1. 

Number  of  Respondents:  12.000. 

Annual  Burden  Hours:  12.000. 

Annual  Responses:  12.000. 
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Needs  and  Usee:  Public  Law  82^125 
provides  for  an  annuity,  at  determined 
by  the  retiree,  to  be  paid  to  widows/ 
widowers,  dependent  ckildren  and  other 
natural  interest  persons.  The  DD 1884 
collects  infonnation  necessary  to 
establish  an  annuity  to  the  eligible 
beneficiary  of  a  deceased  retired 
member.  The  form  must  be  completed 
by  the  surviving  beneficiary  of  a 
member  to  enable  the  Uniformed 
Services  Finance  Center  to  ascertain 
eligibiUty  and  determine  other 
conditions  affecting  entitlement  to  an 
annuity. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary/ 
Required  to  obtain  or  retain  a  benefit. 

0MB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer  Ms.  Pearl 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
infonnation  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 

Palrida  A.  MMna. 

(XD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  89-19028  Filed  8-14-89;  8:45  am] 
BHUNQ  COM  M1<H)1-M 


Office  of  ttie  Secretary 

Organization,  Functions,  and  Authority 
Deiegatione;  Federai  information 
ProMeaing  Standarda;  Waiver 
Authority 

AQENCV:  Office  of  the  Secretary,  DOD. 

action:  Notice  of  delegation  of  Federal 
Information  Processing  Standards  (FIPS) 
waiver  authority. 

sumiAflv:  DoD  hereby  gives  notice  that 
the  Secretary  delegated  authority  to  the 
Comptroller  of  the  Department  of 
Defense,  DoD's  senior  official 
designated  pursuant  to  section  3506(b] 
of  Title  44  of  the  U.S.  Code,  the  authority 
to  waiver,  under  conditions  specified  by 
the  Secretary  of  Commerce,  previously 
issued  and  all  subsequent  FIPS  that  are 
mandatory  for  Federal  agency  use  in  the 
acquisition  and  management  of 
information  processing  resources. 


Further,  within  DeD,  tiie  Comptroller 
of  the  Department  of  Defense  has 
redelegated  authority  to  the  senior 
officials,  designated  pursuant  to  section 
3506(b)  of  title  44  of  the  U.S.  Code,  of 
each  of  the  Military  Departments  of  the 
Department  of  Defense,  the  authority  to 
waive,  under  conditions  specified  by  the 
Secretary  of  Commerce,  previously 
issued  and  all  subsequent  FIPS  that  are 
mandatory  for  Federal  agency  use  in  the 
acquisition  and  management  of 
information  processing  resources. 

EFFECTIVE  DATE:  The  delegation  was 
effective  January  9, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Belkis  Leong-Hong,  Director  for 
Policies  and  Standards,  Office  of  the 
Deputy  Comptroller  (Information^ 
Resources  Management],  Washiiigton, 
DC  20301-1100,  (202)  693-2874. 

Dated:  August  9, 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  (^Defense. 
[FR  Doc.  89-19026  Filed  8-14-89;  8:45  am] 
MLUNQ  CODE  M10-01-H 


Defenae  Manufacturing  Board; 
Meeting 

AOENCV:  Under  Secretary  of  Defense 
(Acquisition). 

ACTION:  Notice  of  open  meeting. 

SUMNURY:  In  accordance  with  section 
10(a)(2)  of  the  Fedaal  Advisory 
Committee  Act  (Pub.  L.  92-463),  the 
Office  of  the  Under  Secretary  of  Defense 
for  Acquisition  announces  a  forthcoming 
planning  meeting  for  a  Defense 
Manufactiuing  Board  project  on  High 
Definition  Systems, 

DATE:  August  22, 1989,  Oi90(>-1530. 

ADDRESS:  Department  of  Commerce, 
14th  and  Constitution,  Room  6808, 
Washington,  DC. 

The  agenda  for  the  meeting  will 
include  a  revew  of  federal  agency 
initiatives  in  high  definition  systems  as 
well  as  a  general  rtview  of  current 
initiatives  into  high  definition  systems. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Grace  Shiragian  of  the  DMB 
Secretariat,  (202)  867-0957. 

Dated:  August  10. 1989. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  9f  Defense. 

[FR  Doc.  89-19091  Fikd  8-14-89;  8:45  am] 

MLUNQ  CODE  M10-01-fl 


Department  of  the  Army 
Performance  Review  Boards 


action:  Notice. 
SUMMARY:  Notice  is  given  of  the  names 
of  an  additional  member  of  the 
Peformance  Review  Board  for  the 
Department  of  the  Army. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Zenda,  Senior  Executive 
Service  Office,  Direcorate  of  Cvilian 
Personnel,  Headquariets,  Department  of 
the  Army,  the  Pentagoa  Washington, 
DC  20310. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  df  Title  5,  U.S.C.. 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
performance  review  boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 
The  additional  member  of  the 
Performace  Review  Board  for  the  Chief 
of  Staff  of  the  Army  is:  Mr.  Arthur  R. 
Keltz,  Assistant  Director  for 
Transportation,  Office,  Deputy  Chief  of 
Staff  for  Logistics. 

Dated:  August  10, 1989. 
Robert  C.  Zenda, 

Personnel  Management  Specialist,  Senior 
Executive  Service  Office. 
[FR  Doc.  89-19249  FUed  8-14-89;  8:45  am] 
MLUNQ  CODE  STIO-OI-M 


DEPARTMENT  OF  ENERGY 

Office  of  the  Secretary 

Pubilc  Hearings  To  Solicit  Viewa  From 
Public  Officiaia  and  the  General  Public 
on  the  Development  of  a  National 
Energy  Strategy 

aqency:  Office  of  the  Secretary,  DOE. 
ACTION:  Notice  of  meetings  to  invite 
public  officials  and  the  general  public  to 
provide  comments  on  the  development 
of  a  National  Energy  Strategy. 

summary:  This  is  the  fiiird  in  a  series  of 
public  hearings  being  conducted 
throughout  the  country  by  the 
Departemnt  of  Energy  soliciting 
comments  fit)m  interested  parties  on  a 
wide  range  of  energy  issues  and 
recommended  solutions. 
DATES  AND  PROCEOURtt:  The  public 
hearing  is  scheduled  for  August  23, 1989, 
from  8:30  a.m.  to  12:00tNoon  and  12:45 
p.m.  to  3:45  p.m.,  at  the  Bosie  City  Hall. 
150  North  Capital  Boulevard,  Coandl 
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Chambers,  Les  Bois  Room  (351),  Boise, 
Idaho.  Persons  wishing  to  submit 
testmony  to  DOE  in  conjunction  with 
this  hearing  should  forward  written 
comments  to  William  H.  Hatch,  Office  of 
Policy,  Planning  and  Analysis, 
Department  of  Energy,  Forrestal 
Building,  Room  7H-034, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Persons  unable 
to  testify  may  submit  their  comments  for 
the  record.  All  testimony  received  will 
be  compiled  and  made  available  to  the 
public. 

Individuals  interested  in  testifying  at 
this  hearing  should  contact  William  H. 
Hatch,  Office  of  Policy,  Planning  and 
Anaylsis,  Department  of  Energy  at  (202) 
586-4787  no  later  than  4:00  p  jn.,  Friday, 
August  18, 1989. 

The  fourth  hearing  in  this  series  has 
been  scheduled  for  August  28, 1989,  in 
Seattle,  Washington.  The  fifth  hearing 
has  been  scheduled  in  Louisville, 
Kentucky  on  September  8, 1989.  As  soon 
as  information  is  available  regarding  the 
specific  locations  and  times,  it  will  be 
annoimced. 

FURTHER  INFORMATION  CONTACT 
For  further  information,  please  write  or 
call  WiUiam  H.  Hatch,  Office  of  Policy, 
Planning  and  Analysis,  Department  of 
Energy,  Forrestal  Building,  Room  7H- 
034, 1000  Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  58&-4767. 
Linda  G.  Stuntz, 

Deputy  Undersecretary,  Office  of  Policy. 
Planning  and  Analysis,  U.S.  Department  of 
Energy. 

[FR  Doc.  89-19200  Filed  8-11-89;  12:22  pm] 
BILLINQ  CODE  6450-01-M 


Energy  Information  Administration 

Agency  information  Collectiona  Under 
Review  by  the  Office  of  Management 
and  Budget 

aoency:  Energy  Information 

Administration. 

action:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management 

and  Budget. 

fc ^^_^_.^^ 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s]  Usted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  (Pub.  L.  96-511, 44  U.S.C.  3501  et 
seq.). 

The  listing  does  not  include 
infonnation  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Rejduction  Act, 
or  management  and  procurement 


assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e.,  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit:  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
annual  respondent  burden;  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  within 
September  14, 1989. 

ADDRESS:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards  (EI-73),  Energy  Information 
Administration,  M.S.  lH-023,  Forrestal 
Building,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  (202)  586-2171. 
SUPPLEMENTARY  INFORMATION:  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  OMB  DOE 
Desk  Officer  of  your  intention  to  do  so 
as  soon  as  possible.  The  Desk  Officer 
may  be  telephoned  at  (202)  395-3084. 
(Also,  please  notify  the  DOE  contact 
listed  above.) 

The  energy  information  collection 
submitted  to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission  Office  of  Chief  Accountant. 

2.  FERC-523. 
3. 1902-^0043. 

4.  Application  for  Authorization  of  the 
Issuance  of  Securities  or  the  Assumption 
of  LiabiUties. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 
9. 60  respondents. 

10. 75  responses. 

11. 120  hours  per  response. 

12. 9,000  hours  (total). 


13.  Applies  to  any  issuance  of  a 
security  or  assumption  of  obligation  or 
liability  by  public  utility  or  licensee  for 
which  approval  must  be  obtained  from 
this  Commission. 

Statutory  Authority:  Sees.  5(a),  S(b).  13(b), 
and  52,  Pub.  L  83-275.  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C.  784(a), 
7e4(b).  772(b),  and  790a. 
Yvoooe  M.  Bialiop, 

Director,  Statistical  Standards  Energy 
Information  Administration. 
[FR  Doc.  89-19117  Filed  8-14-80;  8:45  am] 
MLUNQ  CODE  MaO-«1-« 


Agency  information  Collectiona  Under 
Review  by  the  Office  of  Mangement 
and  Budget 

aqency:  Energy  Information 
Administration. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
eneigy  information  coIlection(8)  Usted  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperworic  Reiduction 
Act  (Pub.  L  96-511, 44  U.S.C  3501  et 
seq.). 

The  Usting  does  not  include 
information  collection  requirements 
contained  in  new  or  revised  regulations 
which  are  to  be  submitted  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
nor  management  and  procurement 
assistance  requirements  collected  by  the 
Department  of  Energy  (DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  component  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  numbers);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request  e.g.,  new,  revision,  or 
extension;  (6)  Frequency  of  collection; 
(7)  Response  obligation,  i.e..  mandatory, 
voluntary,  or  required  to  obtain  or  retain 
benefit  (8)  Affected  public;  (9)  An 
estimate  of  the  number  of  respondents 
per  report  period;  (10)  An  estimate  of  the 
number  of  responses  annually;  (11)  An 
estimate  of  the  average  hours  per 
response;  (12)  The  estimated  total 
aimual  respondent  burden;  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 

dates:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it  difficult 
to  do  so  within  the  period  of  time 
allowed  by  this  Notice,  you  should 
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advise  the  0MB  DOE  Desk  Officer  listed 
lielow  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  QA  contact  listed 
above.) 

ADOMSa:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  tuid  Regulatoy 
Affairs.  Office  of  Management  and 
Budget,  728  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards,  at  the  address 
below.) 

worn  nNmmi  mromuTiON  and  copies 

Of  MLIVANT  MATimALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards  (EI-70).  Energy  Information 
Administration,  M.S.  IH-OZS,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585,  (202)  586-2171. 

SUmjEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

I.  Energy  Information  Administration. 
2.EIA-28. 

3. 1905-0149. 

4.  Financial  Reporting  System. 

5.  Revision— These  modifications 
relate  to  a  revision  to  Schedule  5130  of 
the  form,  and  to  re-evalnation  of  the 
selection  criteria  for  the  group  of 
companies  required  to  file  the  form. 

6.  Annually. 

7.  Mandatory. 

8.  Businesses  or  other  for  profit. 
9. 23  respondents. 

10.  23  responses  annually. 

II.  The  estimated  average  hours  per 
response  for  each  of  die  respondents  is 
1,089  burden  hours. 

12.  The  estimated  total  reporting  hours 
are  25,050. 

13.  The  Form  EIA-28  provides  data  to 
evaluate  the  energy  industry  competitive 
environment  and  to  analyze  energy 
industry  resource  development,  supply, 
distribution,  and  profitability  issues. 
Survey  resiUts  frcun  23  major  energy 
producers  are  published  annually  for 
both  the  private  and  public  sector  use. 

Statutory  AoAoilty:  Sec.  5(8),  5(b),  13(b), 
and  52.  Putrfic  Law  No.  BS-ZTS,  Federal 
Energy  Adnuniatration  Act  of  1874,  aa 
amended,  15  U.S.C.  7M(a),  7B4(b),  772(b),  and 
790a. 

laaued  in  Waahingtoo,  DC  Auguat  S.  1988. 
DaiigiaaR.Hale. 

Acting  Director,  Statistical  Standards  Energy 
Information  Administration. 
[FR  Doc.  89-19118  Filed  8-14-88;  8:45  am] 
MUMO  COOC  MW-OI-H 


EMrgy  Informatton  AdmMstratkMi 
Fonrn  EIA-467A-G,  "RMidantial 
Entrgy  Conaumptioa  Survey  (RECS)" 

AQENCV:  Energy  Infonnation 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  the' Proposed  Revision 
and  Extension  of  the  Forms  EIA-457A- 
G,  "Residential  Energy  Consumption 
Survey,"  and  solicitation  of  comments. 


The  Energy  Information 
Administration  (EIA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  bmtien  (required  by  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L  96-511, 44  U.S.C.  3<01  et  seq.), 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  coBection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  EIA  is 
soliciting  comments  concerning  the 
proposed  extension  to  the  Forms  EIA- 
457 A-G,  "Residential  Energy 
Consumption  Survey  (RECS)." 
DATE:  Written  comments  must  be 
submitted  within  30  days  of  the 
publication  of  this  notice.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by  this 
notice,  you  should  advise  the  contact 
listed  below  of  your  intention  to  do  so 
as  soon  as  possible. 
ADDRESS:  Send  comments  to  Wendel 
Thompson,  EI-651,  U.S.  Department  of 
Energy,  Mail  Stop  lH-053,  (202)  586- 
1119. 

FOR  FURTHER  INFORMATION  OR  TO 
OBTAIN  COPIES  OF  THE  PROPOSED  FORMS 

AND  INSTRUCTIONS:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructicxis  should  t>e 
directed  to  Wendel  Thompson  at  the 
address  listed  above. 

SUPPLEMENTARY  MPORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Coounents 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Department  of  Energy 
Organization  Act  (Pub.  L  95-91),  the 
Energy  Information  Administration  is 
obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program  which  will 
collect,  evaluate,  assemble,  analyze,  and 
disseminate  data  and  infonnation 


related  to  energy  resources,  reserves, 
production,  demand,  and  technology, 
and  related  economic  and  statistical 
information.  The  program  will  also 
include  data  and  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  and  longer 
term  future  for  the  Nation's  economic 
and  social  needs. 

To  meet  this  responsibility,  as  well  as 
internal  DOE  requirements  that  are 
dependent  on  accurate  data,  the  EIA  has 
developed  an  ongoing  program  of 
national  sample  surveys  on  energy 
consumption  in  the  manufactiuing, 
commercial,  residential  and  residential 
transportation  sectors. 

The  RECS  has  been  desired  by  EIA 
to  collect  data  on  energy  consumption  in 
the  residential  sector.  Information  about 
the  housing  unit  is  collected  through 
voluntary  personal  interviews  with  a 
representative  national  sample  of 
approximately  5,600  households. 
Through  these  personal  interviews,  data 
are  collectd  on  energy  use  within  the 
home  including  the  use  of  heating  fuels, 
appliance  usage,  and  conservation 
practices.  Data  are  also  collected  on 
household  demographics  (income,  size, 
origin)  and  the  housing  unit's  physical 
characteristics.  Data  on  actual  energy 
consumption  and  expenditures  are 
obtained  from  energy  billing  records 
maintained  by  the  households'  fuel 
suppliers.  The  RECS  has  been 
conducted  in  1980, 1981, 1982, 1984  and 
1987.  Beginning  with  the  1987  survey,  the 
RECS  will  be  conducted  on  a  triennial 
basis. 

II.  Current  Actions         | 

For  the  1990  RECS,  the  EIA  proposes 
several  minor  changes  to  the  existing 
collection.  The  extension  from  the 
currently  approved  OMB  expiration  date 
has  been  proposed  for  three  years. 
Several  questions  are  to  be  removed 
from  the  present  forms,  and  several 
questions  are  to  be  added. 

The  questions  to  be  eliminated  from 
the  1990  RECS  refer  to  the  (1)  thermostat 
setting  of  homes  in  the^summen  (2)  some 
conservation  measures  undertaken;  and 
(3)  special  classification  of  glass  sliding 
doors.  I 

Questions  to  be  added  to  the 
collection  pertain  to  the  (1)  respondent's 
intention  of  remaining  in  the  present 
home;  (2)  size  of  the  heat  pump;  (3) 
number  of  rooms  air  conditioned;  (4) 
presence  of  portable,  exhaust  or 
basement  ventilation  fans;  (5)  presence 
of  air  conditioners  in  vehicles;  (6)  for 
each  refrigerator,  its  siae  and  special 
features;  (7)  inclusion  of  additional 
appliances  Such  as  personal  computers, 
sump  pumps,  well  water  pumps,  and 
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number  of  water-bed  heaters;  (8)  the 
addition  or  replacement  of  a  furnace  in 
the  past  three  years;  and  (9)  more  detail 
on  floorspace  in  the  honse  such  as  the 
presence  of  a  garage,  whetiber  attached 
or  not  and  information  in  regard  to  floor 
level. 

More  details  were  added  to  the  survey 
to  ascertain  an  awareness  and  source  of 
knowledge  about  the  Low  Income  Home 
Energy  Assistance  Program 
administered  by  the  Family  Support 
Administration  in  the  U.S.  Department 
of  Health  and  Human  Services.  (RECS 
carries  a  number  of  other  questions 
related  to  this  program). 

Also,  some  adjustments -were  made  in 
the  income  questions  to  try  to  obtain 
more  complete  data  in  order  to 
overcome  the  negative  bias  in  the  RECS 
estimates  of  household  income. 

III.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  extension.  Tie  following 
general  guidelines  are  provided  to  assist 
in  the  preparation  of  responses.  Please 
indicate  to  which  form  (s)  each  comment 
applies. 

As  a  potential  respondent: 

A.  Are  the  instruction  and  definitions 
clear  and  sufficient?  If  not,  which 
instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  1 
minute  per  housing  unit  for  Form  EIA- 
457 A;  1  hour  per  household  for  Form 
EIA-457B;  15  minutes  per  response  for 
Form  EIA-457C;  30  minutes  per  form  for 
Form  EIA-457D;  30  minutes  per  form  for 
Form  EIA-457E;  30  minutes  per  form  for 
Form  EIA-457F  and  30  minutes  per  form 
for  Form  EIA-457G.  Forms  EIA-457A 
and  B  are  completed  during  the  personal 
interview  with  the  households.  Form 
EIA-457C  is  answered  by  rental  agents 
during  a  telephone  interview,  and  Forms 
EIA-457D  through  G  are  completed  by 
the  energy  suppliers  (electric  and 
natural  gas  utilities,  fiiel  oil,  kerosene 
and  bottled  gas  suppliers)  on  mailed 
survey  forms.  As  a  potential  recipient  of 
a  form,  how  much  time,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information,  do  you  estimate  it  will 
require  you  to  complete  and  submit  the 
required  form? 

E.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 


the  data  collection?  Direct  costs  should 
indicate  all  costs,  soch  as  administrative 
coats,  directiy  attributable  to  providing 
this  information. 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  oHkr  Federal, 
State,  or  local  agency  diat  oollects 
similar  data?  If  you  do,  specify  die 
agency,  the  data  element(s),  eind  the 
means  of  Cbllection. 

As  a  potential  user 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form  be  improved  to 
better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  the 
deficiencies  and/or  strengths? 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  tiieir 
views  on  the  need  for  the  information 
contained  in  the  residential  stuvey. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  requests  for  OMB 
approval  of  the  survey;  they  also  will 
become  a  matter  of  public  record. 

Audiority:  Sections  5(a],  5(b),  and  52  of 
Public  Law  93-275,  Federal  Energy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
764(b],  772(b]  and  790a. 

Yvonne  M.  Bishop, 

Director,  Statistical  Standards  Energy 
Information  Administration. 

[FR  Doa  89-19119  Filed  8-14-89;  8:45  am] 

BILUNQ  CODE  •4C0-01-ai 


Federal  Energy  Regulatory 
Commission 

[Protect  Na  4515-003  CdorMlo] 

Jacobson  Hydro  No.  1;  Availability  of 
Environmental  Assessment 

August  6, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Jacobson  Hydro  No.  1  Project 
located  on  the  Colorado  River  in  Mesa 
County,  near  PaUsade,  Colorado,  and 
has  prepared  an  Environmental 
Assessment  (EA)  for  the  proposed 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
enviroiunental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 


significantly  affectbig  the  qaaiity  (rfflie 
human  enviromnent. 

Copies  of  the  EA  are  available  far 
review  in  the  PobUc  ReCerence  Brandt 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE., 
Washington.  DC  20426. 
Unwood  A  wraftMn,  fr... 
Acting  Secretary. 

(FR  Doc.  8S-19038  Rled  8-14-8»:  8:45  am] 
BHJJNQ  CQOC  srir-oi-e 


[Docket  Nos.  CPM-lses-000,  et  all 

ANR  Pipeline  Compeny,  et  alu  NsftiirsI 
Gns  Certlficsfte  FNings 

Take  notice  that  the  following  filii^ 
have  been  made  with  the  Comsussion: 

1.  ANR  P^idine  Compaiiy 

[Docket  No.  CP8S-186e-000] 
Auguat  1, 1988. 

Take  notice  tiut  on  July  27, 1980,  ANR 
Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  with  die  Comaussion  in 
Docket  No.  CP89-18e6-000  a  request 
pursuant  to  (157.205  and  i  284.223  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  under  the  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  all  as  more  fully  set 
forth  in  the  request  which  is  open  to 
public  inspection. 

ANR  proposes  to  transport  gas  on  an 
intemiptible  basis  for  ConsoUdated  Fuel 
Corporation  (ConsoUdated).  ANR  states 
that  service  commenced  May  20, 1980, 
under  9  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-3953.  ANR  also  states  tiiat  the 
peak  day  quantity  would  be  5,000 
dekatherms,  the  average  daily  quantity 
would  be  5,000  dekatherms,  and  that  the 
annual  quantity  would  be  1,825.000 
dekatherms.  ANR  states  that  it  would 
receive  the  natural  gas  at  ANR's  existing 
receipt  points  in  Louisiana,  offshore 
Louisiana,  Michigan,  and  offshore 
Texas,  and  redeUver  the  gas  at  existing 
interconnections  in  Michigan. 

Comment  date:  September  11, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Western  Gas  Processors,  Ltd. 

[Docket  No.  CPa9-1716-0(n] 
August  2, 1989. 

Take  notice  that  on  June  29. 1989, 
Western  Gas  Processors,  Ltd.  (Western 
Gas),  Suite  609, 10701  Melody  Drive, 
Denver,  Colorado  80234,  filed  in  Docket 
No.  CPe9-1718-000  a  petition  tmderHule 
207  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.207) 
for  a  declaratory  order  requesting  that 
the  Commission  disclaim  jurisdiction 
over  certain  nattiral  gas  pipeline, 
compression,  and  processing  facilities 
located  in  Glasscock,  Midland,  Reagan 
and  Upton  Counties,  Texas  (collectively 
referred  to  as  the  Midkiff  System), 
-nurently  owned  by  EI  Paso  Natural  Gas 
Company  [El  Paso),  which  El  Paso  is 
concurrently  seeking  to  abandon  by 
conveyance  to  Western  Gas.  Western 
Gas  requests  that  once  such  facilities 
are  abandoned  by  El  Paso  and  acquired 
and  operated  by  Western  Gas,  the 
Commission  determine  that  they  will 
constitute  non-jurisdictional  gathering 
and  processing  facilities  under  Section 
1(b)  of  the  Natural  Gas  Act  (NGA). 
It  is  stated  that  El  Paso  currently 
operates  the  Midkiff  System  which  was 
constructed  to  gather  and  process 
casinghead  gas  produced  from  oil  wells 
located  in  the  Sprayberry  Field  of  west 
Texas  for  El  Paso's  own  system  supply. 
Western  Gas  further  states  that 
currently,  natural  gas  from  more  than 
1000  casinghead  gas  wells  is  gathered 
into  the  Midkiff  System.  The  Midkiff 
System  consists  of  the  following 
facilities:  (i)  The  Pembrook  Station,  with 
five  field  compressor  units  totaling  6,750 
ISO  horsepower  located  in  Upton 
County,  Texas;  (ii)  the  Driver  Station, 
with  three  field  compressor  units 
totaling  6,000  ISO  horsepower  located  in 
Midland  County,  Texas;  (iii)  the  Midkiff 
Station,  with  thirteen  field  compressor 
units  totaling  23,760  ISO  horsepower 
located  in  Reagan  County,  Texas;  (iv) 
the  Midkiff  Dehydration  Plant,  with  a 
design  inlet  capacity  of  136,000  Mcf  per 
day  (Mcfd),  located  in  Reagan  County, 
Texas;  (v)  The  Midkiff  Gasoline 
Extraction  Plant,  with  a  design  inlet 
capacity  of  166,000  Mcfd,  located  in 
Reagan  County,  Texas;  (vi)  the  Upton  to 
TNG  Pembrook  Line,  with 
approximately  12.8  miles  of  12%'  O.D. 
pipeline,  and  approximately  1.6  miles  of 
6%'  O.D.  pipeUne,  and  necessary 
appurtenances  and  connecting  well-tie 
lines,  beginning  at  the  Upton  County 
Line  and  terminating  at  (he  retired  TNG 
Pembrook  Plant  also  located  in  Upton 
County,  Texas;  (vii)  the  Pembrook  to 
Midkiff  Line,  with  approximately  0.1 
miles  of  24'  O.D.  pipeline  and  12.7  miles 
of  16'  O.D.  pipeline,  and  necessary 
appurtenances,  beginning  at  the 
Pembrook  Station  and  terminating  at  the 
Midkiff  Plant;  (viii)  the  Driver  to  Midkiff 
Line,  with  approximately  6.3  miles  of  26' 
O.D.  pipeline,  and  necessary 
appurtenances,  beginning  at  the  Driver 
Station  and  terminating  at  the  Midkiff 
Plant;  (ix)  the  TNG  Pembrook  to  Midkiff 
Line,  with  approximately  7.5  miles  of 


10%*  O.D.  pipeline,  and  necessary 
appurtenances,  beginning  at  the  retired 
TNG  Pembrook  Plant  and  terminating  at 
the  Midkiff  Plant:  and  (x)  the  Sprayberry 
Gathering  System,  with  approximately 
185  miles  of  gathering  and  well-tie 
pipelines,  ranging  in  size  from  23%" 
O.D.  to  30*  O.D.  Western  Gas  states  that 
the  Sprayberry  Gathering  System  also 
includes  approximately  875  miles  of 
non-jurisdictional  and  non-certificated 
gathering  lines  which  connect  the  over 
1000  casinghead  ga.9  wells  in  the 
Sprayberry  Field  into  the  presently 
certificated  facilities  in  the  system. 

Western  Gas  submits  that  an 
examination  of  the  Midkiff  System 
facilities  clearly  discloses  that  their 
exclusive  function  is  to  gather  and 
process  natural  gas,  a  non-jurisdictional 
activity  under  the  NGA.  It  is  also  stated 
that  the  throughput  In  the  Midkiff 
System  is  no  longer  primarily  dedicated 
to  El  Paso's  system  supply,  but  instead 
is  sold  directly  to  others.*  Thus, 
according  to  Western  Gas,  the 
utilization  of  these  fecilities  as  providing 
El  Paso  a  source  of  system  supply  has 
changed  dramatically  since  their 
construction.  It  is  stated  that  the  Midkiff 
System  can  no  longer  be  viewed  simply 
as  an  extension  of  interstate  pipeline 
supply  facilities  into  a  production  area. 
Rather,  Western  Gas  states  that  the 
Midkiff  System  may  be  viewed  as  a 
regional  gathering  and  processing 
system  which  can  provide  residue  gas 
and  salable  liquids  to  markets  far 
beyond  the  reach  of  the  El  Paso  system. 

Western  Gas  states  that  following  the 
abandonment  of  these  facilities  by  El 
Paso,  Western  Gas  intends  to  operate 
the  Midkiff  System  as  an  independent 
gathering  and  processing  system  much 
like  the  facilities  Western  Gas  currently 
owns  and  operates  In  other  regions. 
While  Western  Gas  states  it  will 
provide  gathering  and  processing 
services  for  El  Paso's  remaining  system 
gas  supplies  behind  the  system,  as 
previously  indicated,  the  bulk  of  these 
supplies  is  no  longer  dedicated  to  El 
Paso.  As  a  result,  for  the  system  to 
become  an  economically  viable  venture, 
Western  Gas  states  it  will  be  necessary 
for  it  to  attract  as  many  additional  users 
in  the  area  as  possible,  and  this  task  is 
made  more  difficult  by  the  existence  of 
competing  non-jiuiidictional  gatherers 
and  processors,  sudh  as  Phillips 
Petroleum  Company  and  Union  Oil 
Company  of  California,  which  are 
currently  operating  in  the  Sprayberry 
Field.  Western  Gas  states  that  other 
non-jurisdictional  gatherers  and 


'  See  B  Paio  applicatfen  to  abandon  the  Midkiff 
System  in  Docket  No.  Cn9-l722-00a 


processors  which  are  currently 
operating  in  the  area  of  the  Sprayberry 
Field  include:  Getty  Gas  Gathering.  Inc., 
Inerfin  Gas  Processing  Corp.,  Tipperary 
Gathering  Inc.,  Davis  Gas  Processors. 
Inc..  Tri-Star  Energy.  Inc.,  Texaco.  Inc.. 
Adobe  Oil  &  Gas  Corp..  Amax  Oil  &  Gas 
Corp.  and  OXY  USA.  Inc. 

Western  states  it  intends  to  meet  this 
competition  through  the  infusion  of 
additional  investment  into  the  aging 
Midkiff  Plant  and  related  facilities.  By 
modernizing  and  automating  existing 
equipment.  Western  Gas  states  it  will 
minimize  fuel  and  other  costs  and 
increase  the  efficiencies  of  ciurent 
extraction  operations.  Western  further 
states  that  it  is  currently  discussing 
these  plans  in  negotiations  with  a 
number  of  behind-the-plant  producers  in 
the  area  in  order  to  ensure  that  their 
production  will  be  committed  to  the 
Midkiff  System,  thereby  maximizing 
both  Midkiff  throughput  and  the 
economies  of  its  gas  processing 
operations.  According  to  Western  Gas, 
its  acquisition  and  operation  of  the 
Midkiff  System  faciUties  as  a  non- 
jurisdictional,  independent  gathering 
and  processing  system  will  result  in  the 
provision  of  more  efficient  services  than 
are  currently  being  provided  in  the  area, 
and  will  enhance  regional  competition, 
thus  benefitting  the  ciurent  users  of 
these  services  and  hopefully  attracting 
additional  production  investment  into 
this  area. 

Comment  date:  August  23, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1878-OaO] 
August  2, 1989. 

Take  notice  that  on  July  31, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas).  3800  Frederica  Street, 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP89-1878-000  a  request 
pursuant  to  §§157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
284.223]  for  authorization  to  perform  an 
interruptible  transportation  service  for 
Conoco,  Inc.  (Conoco],  imder  Texas 
Gas's  blaidcet  certificate  issued  in 
Docket  No.  CP88-686-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Texas  Gas  states  that  pursuant  to  a 
gas  transportation  agreement  dated 
April  20, 1989,  it  proposes  to  receive  up 
to  20  billion  Btu  of  natural  gas  from 
Conoco  at  specified  paints  located  in 
offshore  and  onshore  Louisiana,  Texas, 
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Indiana,  Kentucky,  Illinois,  Arkansas, 
and  Ohio,  and  redeUver  the  gas  at  three 
specified  points  in  Louisiana.  Texas  Gas 
estimates  that  the  peak  day,  average 
day,  and  annual  volumes  would  be 
20.000  million  Btu,  10,000  million  Btu. 
and  3,650,000  million  Btu  respectively.  It 
is  stated  that  on  June  23, 1989,  Texas 
Gas  initiated  a  120-day  transportation 
service  for  Conoco  under  §  284.223(a)  as 
reported  in  Docket  No.  ST89-4064-000. 

Texas  Gas  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Texas  Gas  states 
that  the  term  would  continue  on  a 
month-to-month  basis  until  terminated 
on  thirty  days  written  notice  by  either 
party.  Texas  Gas  proposes  to  charge  the 
rates  and  abide  by  the  terms  and 
conditions  of  its  Rate  Schedule  IT. 

Comment  date:  September  18, 1989.*  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-1874-O00J 
August  2, 1989. 

Take  notice  that  on  July  28, 1989, 
United  Gas  Pipe  Line  Company,  (United) 
P.O.  Box  1478.  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1874-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  natural  gas  on 
behalf  of  PSI.  Inc.  (PSI),  under  its 
blanket  authorization  issued  in  Docket 
No.  CP88-6-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

United  would  perform  the  proposed 
interruptible  transportation  service  for 
PSI,  a  marketer  of  natural  gas,  pursuant 
to  a  gas  transportation  agreement  dated 
May  9, 1989  (contract  no.  Tl-21-2163/ 
03376,  Ref.  #5128).  The  term  of  the 
transportation  agreement  is  for  a 
primary  term  of  one  month  from  the  date 
of  first  delivery  and  shall  continue  for 
successive  one  month  terms  thereafter 
until  terminated.  United  proposes  to 
transport  on  a  peak  day  up  to  103,000 
MMBtu;  on  an  average  day  up  to  103.000 
MMBtu;  and  on  an  annual  basis 
37,595,000  MMBtu  for  PSI.  United 
proposes  to  receive  the  subject  gas  from 
exiting  points  of  receipt  on  its  system  for 
transportation  and  redelivery  to  PSI  at 
an  existing  point  of  delivery.  The 
proposed  rate  to  be  charged  is  a 
monthly  rate  of  31.91  cents  per  MMBtu, 
such  other  charges  as  specified  in 
United's  currently  effective  ITS  rate 
schedule,  or  such  other  rates  as  may  be 
just  and  reasonable  and  acceptable  to 
United.  It  is  alleged  that  United  would 


have  no  obligation  to  make  refunds  to 
PSI  unless  that  maximum  rate  intimately 
established  by  the  FERC  for  the 
proposed  service  is  less  than  the  rate 
paid  by  PSL 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
§  284.223(a)(1)  of  the  Commission's 
Regulations.  United  commenced  such 
self-implementing  service  on  July  13, 
1989,  as  reported  in  Docket  No.  STe9- 
4172-000. 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  United  Gas  Pipe  Line  Company 

[Docket  No.  CP89-1867-000) 
August  2, 1989. 

Take  notice  that  on  July  26, 1989, 
United  Gas  Pipe  Line  Company  [United], 
P.O.  Box  1478.  Houston.  Texas  77251- 
1478.  filed  in  Docket  No.  CP89-1887-000 
a  request  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  provide  interruptible 
transportation  service  on  behalf  of 
Centran  Corporation,  a  marketer  of 
natural  gas.  under  United's  blanket 
certificate  issued  in  Docket  No.  CP86-6- 
000  pursuant  to  Section  7  of  the  Natural 
Gas  act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

United  states  that  it  would  transport 
10.039  MMBtu  on  a  peak  and  average 
day  and  3,664.235  MMBtu  on  an  annual 
basis. 

United  further  states  that  it  has 
commenced  service  on  May  26. 1969. 
under  the  120-day  automatic 
authorization  and  reported  such  service 
in  Docket  No.  ST89-4171.  pursuant  to 
S  284.223(a)  of  the  Regulations. 

Comment  date:  September  18. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice.  . 

6.  Texas  Gas  Transmisuon  Corporation 

[Docket  No.  CP89-1862-000] 
August  2, 1989. 

Take  notice  that  on  July  25. 1989, 
Texas  Gas  Transmission  Corporation 
[Texas  Gas).  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1862-000,  a  request 
pursuant  to  §  157.205  and  §  284.223  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  provide  an  interruptible 
transportation  service  for  PSI,  Inc.  (PSI) 
under  the  blanket  certificate  issued  in 
Docket  No.  CP88-686-000  under  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  %vith  the  Commission  and 
open  to  public  inspection. 


Texas  Gas  states  that  it  proposes  to 
transport  on  a  peak  day  up  to  lOtMlSO 
MMBtu  of  natural  gas  for  PSL  with  an 
estimated  average  daily  quantity  of 
50,000  MMBtu  and  an  annual  basis  of 
18.250,000  MMBtu. 

Texas  Gas  also  states  it  commenced 
their  service  June  13, 1989,  as  reported  in 
Docket  No.  ST89-4053-000. 

Comment  date:  September  18, 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Colorado  Interstate  Gas  Company 

[Docket  No.  CPB9-186&-000] 
August  2, 1989. 

Take  notice  that  on  July  27, 1989, 
Colorado  Interstate  Gas  Con^)any 
(GIG),  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP89-1868-000,  a  request  pursuant 
to  §  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Marathon  Oil 
Company  (Marathon],  a  producer,  under 
CIG's  blaiUcet  certificate  issued  in 
Docket  No.  CP88-589-000.  et  al. 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

GIG  states  that  it  would  transport  up 
to  60,000  Mcf  per  day.  for  Marathon, 
pursuant  to  a  Transportation  Service 
Agreement  dated  May  1. 1989,  between 
CIG  and  Marathon.  CIG  further  states 
that  it  would  receive  the  natural  gas 
from  various  existing  points  of  receipt 
on  its  system  in  the  states  of  Colorado, 
Kansas,  Oklahoma.  Texas  and 
Wyoming,  and  would  redeliver  the 
natural  gas,  less  fuel  gas  and 
unaccounted-for  gas,  for  the  account  of 
Marathon  in  Sweetwater  County. 
Wyoming.  CIG  indicates  that  the 
estimated  average  daily  and  annual 
quantities  would  be  40,000  Mcf  and 
14.600.000  Mcf,  respectively. 

CIG  states  that  it  commenced  the 
transportation  of  natural  gas  for 
Marathon  on  June  1. 1989.  as  reported  in 
Docket  No.  ST89-4113-000.  for  a  120-day 
period  pursuant  to  §  284.223(a]  of  the 
Commission's  Regulations  (18  CFR 
284.223(a)). 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Southern  Natural  Gas  Company 

[Docket  No.  CP89-1875-«)0J 
August  2. 1989. 

Take  notice  that  on  July  28, 1969, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmin^iam. 
Alabama  35202-2563,  filed  in  Docket  Na 
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CP89-1875-000.  a  request  pursuant  to 
IS  157.205  and  284.233(b)  of  the 
CoDunission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  an  intemiptible  transportation 
service  for  Texaco,  Inc.  (Texaco),  a 
producer,  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-31d-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

Southern  states  that  the  maximum 
daily,  average  daily  and  annual 
quantities  that  it  would  transport  for 
Texaco  would  be  100,000  MMBtu 
equivalent  of  natural  gas,  6,301  MMBtu 
equivalent  of  natural  gas  and  2.300,000 
K^IBtu  equivalent  of  natural  gas, 
resi>ectively. 

Southern  states  that  it  would 
transport  natural  gas  for  Texaco  from 
various  receipt  points  in  Louisiana, 
offshore  Louisiana,  Texas,  Mississippi, 
Alabama,  and  offshore  Texas  to  several 
delivery  points  in  Georgia  and  South 
Carolina. 

Southern  indicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
No.  ST89-3907,  it  reported  that 
transportation  service  for  Texaco 
commenced  on  June  1, 1989  under  the 
120-day  automatic  authorization 
provisions  of  S  284.223(a]. 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  TianscontiDental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-187e-000] 
August  2. 1969. 

Take  notice  that  on  July  28, 1989, 
Transcontinental  Gas  Pipe  Line 


Corporation  (Transoo),  Post  Office  Box 
1396,  a  request  pursuant  to  §9  157.205 
and  157.212  (18  CFR  157.205  and  157.212) 
(18  CFR  157.205  and  157.212)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
construct  and  operate  an  additional 
sales  meter  station  for  an  existing 
customer  Public  Service  Electric  and 
Gas  Company  (PSE&G)  Gloucester 
County,  New  Jersey,  pursuant  to 
Transco's  blanket  certificate  issued 
under  the  Natural  Gas  Act  in  Docket  No. 
CP82-426-000  on  September  2, 1982,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  Hie  with  the  Commission 
and  open  to  public  inspection. 

Transco  proposes  to  construct  and 
operate  a  new  delivery  point  consisting 
of  a  tap,  sales  meter  and  regulator 
together  with  related  appurtenant 
facilities,  located  at  approximately 
milepost  15.54  on  Transco's  Woodbury 
lateral  in  Gloucester  County,  New 
Jersey.  Transco  estimates  the  cost  of  the 
facility  to  be  $198,000,  plus  if  needed 
$20,000  for  the  installation  of  a  gas 
scrubber.  Transco  states  that  pursuant 
to  a  service  agreement  dated  May  1, 
1988,  and  another  agreement  dated 
March  2, 1988,  PSEaG  has  a  Rate 
Schedule  CD-3  Contract  Demand  of 
227,952  Mcf  per  day  and  a  firm 
transportation  entitlement  of  183,575 
Mcf  per  day  and  another  Hrm 
transportation  entitlement  of  6,222  Mcf 
per  day,  respectively.  Transco  states 
that  PSE&G's  total  sales  and  firm 
transportation  allocation  would  not  be 
changed  from  current  authorized  levels. 
It  is  further  stated  that  the  addition  of 
the  new  delivery  point  will  not  effect 
Transco's  peak  day  or  annual 


volumetric  deliveries  to  PSE&G  or  any 
other  of  Transco's  customers. 

Comment  date:  September  18. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1873-O0p] 


3-OOp] 


August  2, 1989. 

Take  notice  that  on  Jaly  28, 1989, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky  42303,  filed  in  Docket  No. 
CP89-1873-000  a  request  pursuant  to 
§  157.216  of  the  Commission's 
Regulations  to  abandon  by  removal  5 
former  sales  taps,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  abandon  by 
removal  the  5  sales  taps  at  the  request 
of  its  municipal  local  distribution 
customers,  Brownsville  Utility 
Department,  City  of  Brownsville, 
Tennessee  (Brownsville),  and  the 
Jackson  Utility  Division.  City  of  Jackson, 
Tennessee  (Jackson).  It  is  stated  that 
Brownsville  and  Jackson  have  requested 
the  subject  abandonments  because  such 
taps  are  currently  inactive  and  would 
not  be  needed  in  the  future.  Texas  Gas 
indicates  that  the  taps  are  currently 
located  at  various  points  on  its  Ripley- 
Jackson  8-inch  pipeline  in  Haywood  and 
Madison  Counties,  Tennessee.  The 
details  of  such  tap  are  as  follows. 


Nww 

LOC 

Original  authority 

Rsason  for  Abflndonment 

F.Swidera 

DockM  No.  G-855 

House  abandoned  and  demolished 

BrownsvWs « » 

BfOwnsviNs » 

S«cti«n  2.55(c)....„ 

Section  2.55(c) 

HmiftA  flhnnH/>nAri  And  dAmAiishad 

N.P.  Thornton 

Agricultural  tap  not  needed 
Agricultural  tap  not  needed 
Agricultural  tap  not  needed 

O.B.  Tsytor „ 

DocKtt  No.  G-855 _ 

nocl«t  No.  0-855 „. „ 

Comment  date:  Septemer  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Natural  Gas  Pipeline  Company  of 
America 

(Docket  No.  CP88-1872-<)00] 
August  2, 1989. 

Take  notice  that  on  July  28. 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural],  701  at  22nd  Street, 
Lombard.  Illinois.  80148,  filed  in  Docket 
No.  CP89-1872-000  a  request  pursuant  to 
the  notice  procedure  in  §S  157.205  and 


284.223(b]  of  the  Commission's 
Regulations  for  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  300,000  MMBtu  (plus 
any  additional  volumes  accepted 
pursuant  to  the  overrun  provisions  of 
Natural's  Rate  Schedule  ITS)  for  Phibro 
Distributors  Corporation  (Phibro),  a 
marketer  of  natiu>al  gas.  llie  receipt 
points  are  located  in  New  Mexico, 
Texas,  Offshore  Texas,  Oklahoma. 
Illinois,  Louisiana,  Offshore  Louisiana, 
Arkanasa,  Kansas  and  Iowa  and  the 
delivery  points  are  located  in  Texas, 


Offshore  Texas,  Louisiana,  Offshore 
Louisiana,  Illinois,  Oklahoma,  Missouri, 
Arkansas,  Iowa,  Kansas  and  Nebraska. 
Transportation  would  be  performed 
under  Natural's  blanket  certificate 
issued  in  Docket  No.  CP86-582-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Natural  commenced  the 
transportation  of  natural  gas  for  Phibro 
in  June  1. 1989  at  Docket  No.  ST89-4307- 
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000  for  a  one  hundred  and  twenty  (120) 
day  period  ending  September  29, 1989, 
pursuant  to  §  284.223(a)(1)  of  the 
Commission's  Regulations  and  the 
blanket  certificate  issued  to  Natural  in 
Docket  No.  CP86-582-000.  Natural 
proposes  to  continue  this  service  in 
accordance  with  §S  284.221  and 
284.223(b). 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Southern  Natural  Gas  Company 

[Docket  No.  CP8&-1848-000] 
August  2, 1989. 

Take  notice  that  on  July  20, 1989, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563,  filed 
in  Docket  No.  CP89-1848-000  a  request 
pursuant  to  S  9 157.205  and  157.212  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct, 
install  and  operate  certain  facilities, 
under  Southern's  blanket  certificate 
issued  in  Docket  No.  CP82-406-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

Southern  states  that  it  provides 
natural  gas  service  to  Atlanta  Gas  Light 
Company  (Atlanta)  at  the  point  of 
delivery  referred  to  as  the  Marietta 
Meter  Station  (Marietta)  in  the 
currently-effective  Exhibit  A  to  the 
Service  Agreement  dated  September  23, 
1969.  It  is  indicated  that  in  order  to 
avoid  certain  operational  problems  in 
delivering  the  gas  to  Atlanta  at  Marietta, 
Southern  would  install  a  regulator 
station  at  Marietta  to  control  the 
delivery  pressure  at  which  gas  fiows 
into  Atlanta's  distribution  system. 
Southern  estimates  the  cost  of  the 
construction  and  installation  at  $147,820. 

Souther  further  states  that  there 
would  be  no  increase  in  Atlanta's 
contract  demand  at  the  Marietta  Meter 
Station  associated  with  the  proposed 
installation  of  facilities.  In  addition. 
Southern  states  there  would  be  no 
impact  on  its  peak  day  and  annual 
deliveries  and  that  the  facility 
modification  is  not  prohibited  by 
Southern's  tariff. 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP89-1882-000] 
August  2, 1989. 

Take  notice  that  on  July  31, 1989, 
Texas  Gas  Transmission  Corporation 


(Texas  Gas).  3800  Frederics  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP89-1882-O00  a  request 
pursuant  to  SS  157.205  and  284.223  of  the 
Commission"s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  and 
the  Natural  Gas  Policy  Act  (18  CFR 
284.223)  for  authorization  to  transport 
natural  gas  for  Manville  Sales 
Corporation  (Manville)  under  Texas 
Gas'  blanket  certificate  issued  in  Docket 
No.  CP88-688-000  pursuant  to  Section  7 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
pubUc  inspection. 

Texas  Gas  proposes  to  transport  on 
an  intemiptible  basis  up  to  20,000 
MMBtu  of  natural  gas  equivalent  on 
behalf  of  Manville  pursuant  to  a  gas 
transportation  agreement  dated 
February  10. 1989,  between  Texas  Gas 
and  Manville.  Texas  Gas  would  receive 
the  gas  at  various  existing  points  of 
receipt  on  its  system  in  Louisiana  and 
offshore  Louisiana  and  redeliver 
equivalent  volumes,  less  fuel  and  lost 
and  unaccounted  for  volumes,  at  three 
existing  delivery  points  m  Louisiana. 

Texas  Gas  further  states  that  the 
estimated  average  daily  and  annual 
quantities  would  be  10,000  MMBtu  and 
3,650,000  MMBtu,  respectively.  Service 
under  S  284.223(a)  commenced  on  June 
22, 1989,  as  reported  in  Docket  No. 
ST89-4066-00,  it  is  stated. 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

14.  Trunkline  Gas  Company 

[Docket  No.  CP89-1844-O0O] 
August  2. 1989. 

Take  notice  that  on  July  20, 1989, 
Trunkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP8»-1844-000 
a  request  pursuant  to  §  157.205  of  the 
Commission"s  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas 
for  Unified  Natural  Gas  Group,  Limited 
Partnership  (Unified  Gas)  a  marketer  of 
natural  gas,  imder  Tninkline's  blanket 
certificate  issued  in  Docket  No.  CP86- 
586-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  May  11, 1989, 
Trunkline  requests  authority  to  transport 
up  to  6,000  Dt.  per  day,  on  an 
intemiptible  basis,  on  behalf  of  Unified 
Gas.  Trunkline  states  that  the  agreement 
provides  for  Trunkline  to  receive  the  gas 
from  various  existing  points  of  receipt 


along  its  system  and  redeliver  such  gas, 
less  fuel  and  unaccounted  for  line  loss, 
to  Consumers  Power  Company  in  Elkart, 
Indiana.  Trunkline  further  states  that  the 
average  daily  and  annual  transportation 
quantities  are  estimated  to  be  1,300  Dt. 
and  474.500  Dt.,  respectively.  Trunkline 
advises  that  this  service  commenced  on 
June  1, 1989,  as  reported  in  Docket  No. 
ST8&-4059,  pursuant  to  S  284.223  of  the 
Commission's  Regulations. 

Comment  date:  September  18, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  EI  Paso  Natural  Gas  Company 

[Docket  No.  CP89-1879-000] 
August  8, 1989. 

Take  notice'  that  on  July  31, 1989,  El 
Paso  Natural  Gas  Company  (El  Paso), 
P.O.  Box  1492,  El  Paso,  Texas  779978. 
filed  in  Docket  No.  CP89-1879-000  a 
request  pursuant  to  section  157.205  of 
the  Commi8sion"s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205]  for 
authorization  to  transport  intemiptible 
transportation  service  for  Hadson  Gas 
Systems,  Inc.  (Hadson],  a  shipper  of 
natural  gas,  under  El  Paso's  blanket 
certificate  issued  in  Docket  No.  CP88- 
433-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  proposes  to  transport  105,500 
MMBtu  on  a  peak  day,  105,500  MMBtu 
on  an  average  day.  and  38,507,000 
MMBtu  on  an  annual  basis  for  Hadson 
from  any  points  of  receipt  on  EI  Paso's 
system  to  various  delivery  points  in  the 
state  of  Arizona.  El  Paso  states  that 
transportation  service  under  Section 
284.223(a]  commenced  on  July  1. 1989.  as 
reported  in  Docket  No.  ST89-4209-000. 

Comment  date:  September  22. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  United  Gas  npe  Line  Company 

[Docket  No.  CP89-1 897-000] 
August  8. 1989. 

Take  notice  that  on  August  2, 1989. 
United  Gas  Pipe  Line  Cotnpany  (United). 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  Docket  No.  CP89-1897-000 
a  request  pursuant  to  Section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Phoenix  Gas 
Pipeline  Company  (Phoenix),  an 
intrastate  pipeline  company,  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-6-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
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theCaiiiHiiiiiiii  iiiii^qw  ttvpoMic 
inspscticBu 
UiiMiili  states  Aa^  punouiif  to  b 

Dceeinfter  A  1988i  m  amended,  nndler  mis 
Rate  SefteAifc-FF?,  it  proposes  to 
transport  op  ta  HIOiflBBMMBhi  per  day 
equivafenf  of  nstuFBl  gav  Ibr  Phoenix. 
United  states  tinrt  it  wovid  transpoit  the 
gas  fiom-  nrarapre  receipt  points  aS' 
shown  in  Exhibit  "A"  of  tfte 
transportafion  iiffiftut  and  woidtf 
deftvcrAe  fff  to  aiulBpfe  dbUfery 
points  shown  in  E}dul»i^  "BTof  the 
agreement 

United  advises  that  service  under 
§  284.223(a)  commenced  )une  29, 1989; 
as  reported  in  Docket  No.  870^4173- 
000  (filed  iuly  t3vl96Q]v  Uaited  ftirthes 
a  dviseft  that  it  would  traaapert  188,008 
MMBtiz  ov  an  avcsag^^  day  and  37,. 
595,00a  ^fMBtn  aoouaUy. 

Comateat  dblK  September  22;  1980;  in 
aecordancc  with  Stasdiaiid  Pacagraph-  G 
at  the  cad  ol  tfaii  notice. 

17.  Nbitbweat  Pipeline  rorporfltTx>n 

(Docket  Mr  CPe»-n08>aM] 
August  B,  1989. 

Take  notice  that  en  August  3, 1989,. 
Northwest  Pipeline  Corporation 
(Northwest},  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1908-000  a  request  pursuant  to 
S  §  157.208  and  284.223  of  the 
Commission'^  Regul^ons  under  the 
Natural  Gas  Act  p8  CFR  157.205]  for 
authorization  to  provide  a 
transportation  service  for  ARCO  OiT  and 
Gas  Company  (ARCO),.  a  producer  of 
natural  gas,  under  Northwest^s  blanket 
certificate  issued  by  the  Commission's 
OrdbrNd.  *  ♦  *,  pursuant  to  SecGon 
7  of  t&e  Naturar  Gas  Act]*  issued  in 
Docket  Nb;  CPBB^-579-eeO;  aff  as  more 
fully  set  forth  in  liie  request  whriich  is  Off 
file  with  the  Commission  and  open  to 
public  inspectioik 

Northwest  proposes  to  transport 
100,000  MMBtu  on  a  peak  (by,  2,00(7 
MMBtu  on  an  average  day,  aird730;Oec^ 
MMBtB  OB  an  aanual  basis  ofi  nailiirai 
gas  fsB  ARCOponoant:  ta  a 
TranspQCtBtioDi  Agreeami  datai 
FehraaiiFia  IMA  Nlsrdiwaalstatea  that 
it  woidi^  ttaasporh  sabject  §tm  tkrao^ 
its  sTatas  fraot  aaf  traiiaporltlBaBt 
receipt  point  OB  it»  system:  ttr  ai^ 
tranu^ilMtiuui  daitwry  point  oaitB 
systeB,  and  tet  senoicr  tsidts 
§  284.223(ai)caDBnaiiead  Iu^1k.lS88(.as 
reportid  in  Dodnt  Nov.  SEat^Zl^^S* 
(riled|jiyia.l9f9). 

Conaiientdbi^S8p^kim^9r22, 1988;  fis 
accordanea  wftb  SlandlaiKt  Paragrapll'  G 
at  thread  of  tlMs  nottee. 


18.  ANB  Ptpalaw  Campony 

[Docket  No.  CPBO-WBa^OK] 
AiigutBtlWBi 

Takff  notice  thai  oa  August  1, 1989^ 
ANR  Pipeline- Gempan|r  (ANR),  580 
Renaissanva  Centeiv  Dbtnii,  MichigBn 
48243,  filed  in  Docket  Ka  CP89-188»-e8a 
a  request  pucaoant  to  }  157.205  of  the 
Commission's  Reguiationa  for 
authorizatioa  ta  provide  tranaportaticn 
senvice  on  behalf  of  SSNfGO  Eaes^ 
Semces  (SEMCO),  a  aarketer,,  under 
ANR's  blanket  certificate,  issued  in 
Docket  Na  CP88-532r4G0,  pursuant  ta 
section  7  of  the  Natwal  Gas  Act,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Coounission 
and  open  to  public  inspection. 

ANE  requests  authotizatiQn  to 
transport,  on  an  ihterruptible  basis,  up 
to  a  maximum' of  54,777  dt  of  natural  gas 
per  day  for  SEMCD-from  receipt  points 
located  in  Louisiana,  ofTahore  Louisiana, 
Michigan  and  ofbhore  Texas  to  delivery 
points  focated  in  Michigan.  ANR 
anticipates  transporting,  on  an  average 
day  18,250  dt  until  October  31, 1989,  and 
54,777  dt  thereafter  and  an  annual 
volume  of  19,993,605  dt 

ANR  states  that  the  transportation  of 
natural  gas.  for  SEMCO  commenced  June 
1, 1989,  as  reported  in  Docket  No.  ST89^ 
4143MX30;  for  a  120-day  period  pursuant 
to  §  28*223(a]  of  the  Qommission's 
Regulations  and  the  blhnket  certificate 
issued  to  ANR  in  Dbctet  No.  CPB8-532t- 
009. 

Comment  date:  September  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice-. 

19.  United  Gas  Pipa  Lisa  Csnpany 

[Docket  No.  CP89-1911-000) 
August  7, 1989. 

Take  notice  that  on  August  4, 1989, 
United  Gas  Pipe  Line  Company  CUViited)', 
P.O.  Box  1478,  Houstoa,  Texas  77251- 
1478,  Med  in  Docket  Nb.  CP8»-1911-0G0 
a  request  pursuant  to- 1 157:285  of  the 
Comnriseion's  ReguOa^ons  under  the 
Natural  Gas  Act  (W  CFR  157.205)  far 
authorization  tto  provide  an  mtermptible 
transportation  sen^e  for  Graham 
Ener^  Marked  Corp.  (Grahanr];  a 
marketer,  under  d^e  blanket  certificate 
issued  inDdcketNa  CPBe-tMMO, 
pursuant  ta  Sectlion  7  of  the  Nataral  Gas 
Act,  aH  as  nrarefidly  aetfbrtft  in  tfie 
request  Iftat  is  en  fife*  witfi  tfve 
Commission  and  open  to  public 
inspection. 

United  states  that  parsusit  to  a 
tranapertatisn-agreeneRt  Atetf 
November  9, 1989,  ast  mended',  under  it» 
Rate  SishedUle  FF5,  it  propeaes  te- 
transparf  ap  te>129i80t  MMBtu  per  day 
eqoivatlent  of  natiH^f  ges  far  Graham*. 
United  st^«s»  that  it  vacraftf  transport  the 


ga»firom  midtiplb' receipt  ponttk  as 
shown  in  BOeM  "A"  of  tfte 
transportation  agreement  end  would 
deliver  fte  gas  Vrt  mult^eddivery 
points  ^ttfWTt  Off  Exhibit  "B"  of  tfte 
agreement. 

United  advises'  that  servcie  undier 
S  284.223(ff]  commenced*  May  29, 1989,  as 
reported  in  Docket  No.  STB9'-403a-000 
(filed  fune- 29, 1989);  United  furtfter 
advises  tliat  it  would  tranSpoEtl23,0Da 
MMBtu  on  an  average  day  and 
45,114,00&  KAffitu  annMd^: 

Comment  date:.  September  21, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paza^aph 

F.  Any  person  diesiring  tn  Be  heard  or 
make  any  protest  witR'  reftrence  to  switf 
filing  should  on  or  before  fee  commerrt 
dsFte  file  with  the  Federal'  Energy 
Regulatory  CbmnnsstonrSES  North 
Capitol  Street  NE.,  Wasfaingtbn,  DC 
20428,  a  motion  to  intervete'  or  a  protest 
in  accordaneewith  die  reauiremmts  of 
the  Commission's  Rules  of  I^acticeand 
Procedure  (1«  CFR  385.211  and  3B5.ZT4)' 
and  theRegnliatibns  un<fert!te  Niaturaf 
Gas  Act  fM  CPR  157.18):  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  detenntning  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  theprolestants 
parties  tn  the  proceedfog.  Any  person 
wishing  to  become  a  party  to  a 
proceeifing  or  to  participate  as  a  party  fn 
any  hearing'  therein  most  file  a  motSor.  to 
intervene  in*  accordance  with  the 
Commission's  Rules. 

Take  forfeer  notice  tftatl  pursuant  to 
the  authority  contained  rnr  and  subject  to 
jurisifiction  conferred  upon' the  Federal 
Energy  Regulatory  Commission  by 
Sections  7and  15of  the  Nhfural  Gas  Act 
and  the  Comnrissibn's  Rufes  of  ftvctiice 
and  Procedure,  a  hearing  wilfbeheld 
without  fiirther  notice  before  the 
Commission  or  its  designae  on  diis  filing 
if  no  motion  to  intervene  ^  fifed  within 
the  time  required  berem,  if  tfte- 
Commission  on'  its  own  raview  of  die 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  ff  a  motibn 
for  leave*  tnintanrane  is  tiinely  filed,  or  if 
the  Commission  on  its  owtr  motion 
believes  that  a  formal  hearing'  is 
required,  further  notice  of  such  hearing 
will  be  duly  ^van. 

Under  the  piucedbie  herein  provided 
for,  unless  odierwise  adVfeed,  it  will  be 
unacseaaary  lor  tha  ap^ifanl  to  appear 
or  be  represented  at  Shearing.  . 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  Ae 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  ttr  Ruiis  214*  of 
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the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 

Lois  D.  Cashell 

Secretary. 

(FR  Doc.  89-19040  Filed  8-14-89;  8:45  am] 

MLUNQ  CODE  (TIZ-OI-M 


[Docket  No.  O-10620-001,  at  aL] 

Oryx  Energy  Co^  et  al.;  Appilcationa 
for  Certmeatea  and  AlMndonment  of 
Service^ 

August  8, 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  authorization  to  sell 
natural  gas  in  interstate  commerce  or  to 
abandon  service  as  described  herein,  all 
as  more  fully  described  in  the  respective 
applications  which  are  on  file  widi  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
24, 1989,  file  with  the  Federal  Energy 

'  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding,  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary.  " 


Docket  No.  and  date  ffied 


G-10620-001,  E,  7-25-89... 
G-1 4830-001,  E,  7-27-89... 

085-429-001,  B.  4-17-89 .. 

CIS9-368-O00,    (G-1 1600), 

8,  4-17-89. 
CI89-486-000,    (a63-429). 

F,  7-24-89. 


Applicant 


OVK  Energy  Co.,  P.O.  Box  2880,  Oanas. 

TX  75221-2880. 
Swift  Energy,  Inc.,  16825  Northchase  Dr., 

Houston,  TX  77060. 

Maxus  Exploration  Co..  717  N.  Hanraod 

Street,  Dallas,  TX  75201. 
BHP  Petroleum  Co..  5847  San  Felipe,  Suite 

3600,  Houeton,  TX  77057. 
Anadarto  Petroleum  Corp.,  P.O.  Box  1330, 

Houston.  TX  77251-1330. 


Purchaser  and  location 


El  Paso  Natural  Gas  Company,  Various 

Fields,  Coke  and  Nolan  Counties,  Texas. 
Natural  Gas  Pipeline  Company  of  America, 

0f  aL.  Various  Rekte,  Wise  and  Pecos 

Counties,  Texas. 
TrunMine  Gas  Company.  Rneville  Field, 

Vermilion  Parish,  Louisiana. 
Colorado  Interstate  Gas  Company,  Mocane 

Field,  Beaver  County,  Oklahoma 
Natural  Gas  Pipeline  Company  of  America, 

Camrick  Fiekl,  Beaver  County,  Oklahoma. 


Description 


Acreage  acquired  5-1-88  from  West  Lake 
Natural  Gasoline  Company. 

Acreage  acquired  1-1-89  from  Union  Pacif- 
ic Resources  Company. 

The  well  was  plugged  on  July  22,  1988. 

All  leases  have  expired. 

Acreage  acquired  11-1-86  from  Maxus  Ex- 
pkxation  Company. 


Filing  code:  A— fnHial  Sennce;  B— Abandonment  C— Amendnient  to  add  acreage;  D— Assignment  of  acreage;  E— Successwn;  F— Partial  Succession. 


[Docket  No.  G-9490-001,  at  al.l 

Union  Pacifie  Resourcea  et  al^ 
Applications  for  Termination  or 
Amendment  of  Certificates  ^ 

August  8, 1989. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  for  authorization  to 
terminate  or  amend  certificates  as 
described  herein,  all  as  more  fully 

>  This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


described  in  the  respective  applications 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  August 
24, 1989,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 


action  to  be  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding  herein 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
rules. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Unwood  A.  Watson,  ]t^ 

Acting  Secretary. 


Docket  No.  and  dale  tHed 

Applicant 

rurcnaser  era  locaoon 

6-9490-001,  0,  3-27-89 

Unton  Pacific  Resources  Co.,  P.O.  Box  7, 

Cok>rado  Interstate  Gas  Co.,  GreenfieW 

Assigned  11-12-87  to  Texaco  Producing 

Fort  Worth,  TX  76101. 

FieM,  Morton  County.  KS. 

Inc. 

G-1 3552-002,  D,  7-2S-89.... 

Texas  Inc.,  P.O.  Box  5233Z  Houston.  TX 

Asagned  3-1-89  to  Vernon  E.  Faukx>ner 

77052-2332. 

FieM,  HkMgo  County.  TX 

mc. 

C163-459-003.  D.   12-14- 

Chevron  U.SA  Inc..  P.O.  Box  2100,  Hous- 

ANR Pipoine  Co..  Quinlan  N.  W.  FieU, 

Assigned  10-1-88  to  Mesa  Operating  Limit- 

88. 

ton,  TX  77252. 

Woodwvd  County,  OK. 

•d  PsrtnofBhip. 

CI75-747-003.  D,  4-3-89 

Tenneco  Oil  Co,  P.O.  Box  2511.  Houston. 
TX7725Z 

Tennessee  Gas  Pipeline  Co.,  Eugene 
Mand  342  and  343,  Area  FieM,  Offshore 

Assigned   3-15-65  to  Huffco  Petroleum 

Corporatton  and  7-15-86  to  Plumo  Off- 

LA. 

shore,  kic. 

077-286-004,  D.  7-24-89 ... 

Unkxi  Pacific  Resources  Co 

MMiMippi  Rjw  TrsnsniisvKyn  Corp.,  Littto 
Waaita  Fwld.  Grady  County.  OK. 

Assigned  3-22-89  to  Swift  Energy  Co. 

085-68-001,  0.  4-28.^ ..... 

Texaco  Producing  Inc..  P.O.  Box  52332, 

Northwest  Pipeline  Corp.,  Ignacio  Blanco 

Assigned  6-1-66  to  Merid«n  Oil  Production 

Houston.  TX  7705^ 

FwM.  La  Plata  County.  CO. 

Inc. 

1 
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Doctaf  Nk  I 


089-342-000 

as-ia-aa 

0,4-24-Ml 


aw- 416  aoQ 

D.  7-24-68. 
CI89-487M»D 

CI89-488-0W 

0.7-24-M. 

089-492-000 

a7-»4a, 

089-493-«a> 
D,  7-28^89. 


(CW»4a2)t 

(&-t4fla9), 

(OBt-9B27, 
(C«M34)l 


UrtOKPMMix 


Co 


ARCO  OR  4  Gat  Ca.  Diviiion  of  Atlantic 
RMiMtf  CD.,  P:0.  Btn  2819.  Dallas.  TX 


AmO0»a  em  Co.  Division  of  AUantlc 

RMiMdCo. 
MMtfton  or  Ox.  P.O.  Box  3t3«  ttoustMt 

1X77299-3129. 
Mab»  Ot  Cai^  ta«i  Gremtpoint  Driva. 

Houalon»  TX  77060-4091 . 
Taooolnc , 


Ot  Cjiyfcmwi    and    Pniuii»^ 

MM  lac.  12458  Greenspoint  Driva. 

Houston.  TX  77060-1991. 


njTCflaser  and  location 


K  N  EnargK-  kw:.  BndHWM  FWU.  Ham» 

ton.  KS. 
Northern   Natural   Gas   Co.,    Division   of 

Enron  Corp.,   ^wyluu   FiaM,  OK   and 

Oct)ittM«CaHntia%TX 
Tannasaae  Gaa  Pipeline  Ce.,  West  Delta 

Blodt  89,  OriMwra  Louisiana. 
K  H  En««)K  tac.  WM  SMnaf  Ai«a.  Ctaet^ 

ann*CMRlK.NE. 
Cokxad*  Intamata  Gaa  C&.  Keyes  Reld. 

Omaotxi  County.  OK. 
Tenr  Obs  Transmlaakxi  Corp..  Bay  Junap 

FiaMi  TamtaMw  Paiiahk  LA 
Twa»  tea  TiBRBRsaaiow  Ctofx,.  Calhoun 

Field.  OuacMto  Paiteh.  tA 


FIftV 


Deacriitfon 


Assigned  6-17-87  to  Itf  M  Resowoes.  Inc. 

Asrianetf  2-27-87 1»  Mbn*  ea  a  Gk»  Gk 

and  OTC  Paliolawn  Cai9> 

Aasignetf  1?-1>88  to  fW  Operating  O). 
Sow  10>-l-8»  tft  GanMi  Reaooreas,  Inc. 
Assigned  8-f-89K!  RtaynaRf  OrCb. 

AsaiyiaA  12I-V86  to  Energy  ftoparttes,. 

Inc. 
Assigned  8-1-87  lb  Rockbridge  Ot  &  Gas. 

Inc 


ft— Aiaaifcoment;   C    AaiemiMieiM  t»  aM  aovage;   D — AMlgnwent  of  acreage;   E — Succession;  F-^artial  Succession. 


[FR  Doc.  89-19036  Filed  S-14-88;  8:45  am] 
mujm  cooc  s7t7-oi-ii 

[Oocktt  No.  CP8«-332-004] 

Ef  Pno  Naturaf  Gas  Co.;  Compliarnt 
and  PattUaa  to  StMm  CauM 


AaiBst«: 

Take  notice  tftat  on  Augost  1, 1989, 
IndTcated  Shippen  filed  »  Docket  Noi 
CP88-332-004  a  complaint,  petition  fcr 
aa  order  to  ihow  caose  amid  motRm  for 
expedited  relief  against  El  Paso  Natual 
Gas  Company  (El  Paso]  pursuant  to 
Ruk»  208^  207  Mul  212,  napoctiwriji,  ol 
the  Commission's  Riries  el  I^actiee  and 
Preeedore.  19  CPR  395.206,  S8S.2ar  and 
385.217  riS88T.  bidicated  Shippers  asks 
the  Commission  to  enforce  compliance 
witk  tha  conditiMM  aet  fertk  in  Ae 
Commissieu's  ocder  of  Nowcaber  29, 
1988,  in  Docket  No.  CP88-a32s-OeO(  45 
FERC 1 6UZ2  (1988).,  aU  as  mtaa  fully 
set  forth  in  the  above  pleadogs  on  fHe 
with  the  Commission!  and  open  to  pvblie 
inspection. 

By  order  dated  November  29, 1988,  the 
Conunisak»  iamed  a  certificate  of 
public  convtnieaGe  and  neceeatty  Hitder 
sectioa  7(c^  of  the  NGA  authoriaii^  • 
new  interruptible  saka  sesvka  by  EI' 
Paso.  To  mitigate  concerns  over  Uie 
potential  for  undue  discriadnatioa  tgr  El 
Paso  in  rendering  such  servicoi.  tke 
Commission  conditioned  its  grant  to 
require  that  El  Paso  report  all 
inierfuptible  sueS'  and  deliveries, 
including  the  price  dnrged  and  the 
WACOG  included  in  the  price,  and  offer 


discounted  interruptible  sales  rates 
correlative  to  its  interruptible 
transpflrtation  ratea.  These  conditions 
were  )eh  intact  in  the  CoinmrasioRlB 
Order  Amending  and  Clarifying 
Certificate,  and  Gcanting  and  Denying 
Rehearing  issued  on  Apri^  28, 1989,  in 
Docket  Now  CP8ft-a3^-Q61, 47  FERC 
fftU»ft9e9f 

Indicated  SEnppers  state  diet  EI  Paso's 
Ihitfal  Report  of  Uie  tatemiptible  Sale 
and  Delivery  of  Natural  Gas,  dated  June 
30,  IMS  ami  filed  OB  faljr  3, 1989, 
concerning  the  sale  and  delivery  of 
natural  gas  by  EI  Faao  to  the  City  of 
Long  Beach,  Cali&mia,  deleted  the  price 
chained  by  II  Pa«»  in  tiie  dieeounted 
iatermptible  salea  fraasaction,  and  the 
WACOG  included  in  that  rate,  in 
violation  of  the  Ccnunission's  November 
29  order.  Indicated  SMppers  complain 
that  they  are  deprived  of  the  opportunity 
to  scrutinize  potentraDy  anticompetitive 
and  discriminatory  aotion  ihvorving,EI 
Paso'a  intemiptibfe  sales  service. 
Indicated  Shippers  therefore  request 
that  the  Commission  iesue,  on  an 
expedited  basis,  an  oBder  requiring  Et 
Paso  to  show  cauae  why  it  is  not  in 
violation  of  the  Comniasiea's  order  aad 
to  fiTe  the  intdfiaatioii  delated  from  tha 
public  version  of  the  Initial  Report,  •• 
recyuired  by  the  Commiasion'a  Noveaiber 
29  order,,  ajid  also  a  pabUcvassiaaofall 
subsequent  initial  reports  containing  all 
information  required  by  said  order. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with,  referenca  to  said 
complaint  and  petition  for  order  to  show 


cause  should  on  or  before  Septembers^ 
1989,  file  with  the  Feder«4  Eaesgy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  ^''ffrTlanre  wi&  tha 
refoirements  of  the  OimnisBioB's  Rtilies 
of  Practi'ce  and  Procedure  (18  CFR 
3e5i2M  or  30&2n^  AlF  pnrtestB  fifed 
with  tlieCoTnnnssion  will  be  considered 
by  it  m  detemmting  the  appropriate 
action  to  be  taken  but  wiU  not  serve  to 
make  tbe  preteglmita  parlies  to  tfte 
proeeetfing.  Any  person  wishing^  to 
beesme  a  par^  to  a  proceet&ig  ac  to 
participate  aa  a  party  ia  a^  keaeiny 
thercm  muat  file  a  motion  to  intervene  ki 
accordance  wttlr  the  Cummlssion'g 
Rules. 


Linwod  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  89-19037  Filed  8-14-89;  8:45  am] 

BmiNQ  CODE  eriTi-omr 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2IT0-0021 

NoffMem  Stofee  Power  Co.; 
EatablWMiv  Piuceduies  for 
Relicenaiit  antf  «  Deadlhw  for 
SuDmisMBn  of  RfMF  Amendments 

Tha  Uceasa  for  die  Seam  P^b  Rrofect 
No.  2610  located  on  the  Montreal  River 
in  Iron  County,  Wisconsin,  and  Gogebic 
County  '^':h^an,  expisoe  on  December 
iMr  ivtni.  * .  optiaatioti  lor  reiicense  nas 
been  filed  aa  follawa: 
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Protect  No, 


Aw*canl 


P-261 0-002. 


i  Power  Comparer,  100  N. 
a  Eau  CUra,  W1  54702-OOOa 


St,  P.O.  Boa 


Mr.  VWHam  J.  Maddea  Jr.,  Bishop,  Cook.  Pwoal.  a 
1400  L  Street  HH.,  WaaMnotOA.  DC  20006-3602. 


Pursuant  to  section  15(c)(1)  of  the 
Federal  Power  Act  the  deadline  for 
applicant  to  file  final  amendments,  if 
any,  to  its  application  is  September  1, 
1989. 

The  following  dates  and  procedmes 
will  be  used  in  processnig  die 
application. 


Data 

Action 

Mar.  ^  1989 

of  vW  no6d  for  sddHionsI  Iw 

tofintlion.  If  any,  and  tho 

dat*  Mormattonit  dus. 

Mar.  10. 1989 

tttbftoNnQ    dfltM    for    fKnQ 

iniifvontioMi    psbNc    oom* 

ttonSf  an  ffah  and  wttdMa 

vnna  ana  oonoaiona. 

Upon  receipt  of  all  additional 
information  and  the  information  filed  in 
response  to  the  public  notice  of  the 
acceptance  of  the  application,  the 
Commission  will  evaluate  the 
application  in  accordance  with 
applicable  statutory  retiuirements  and 
take  appropriate  action  of  the 
application. 

Any  questions  concerning  this  notice 
should  be  directed  to  Joseph  Michael 
Dees  at  (202)  37B-«414. 
Linwood  A  Wataon,  Jr^ 
Acting  Secretary. 

[FR  Do&  89-19039  Piled  8-14-89;  8:45  am] 
BKuna  CODE  srir-oi-a 


[Docket  Na  ELBO-42-000] 

City  of  San  Diego,  California  v.  San 
Diego  Gas  ft  Electric  Co.;  et  sL;  Filing 

August  7, 1989. 

Take  notice  that  on  August  1, 1989,  the 
City  of  San  Diego  California  (San  Diego) 
filed  a  Complaint,  pursuant  to  Section 
306  of  the  Federal  Power  Act,  (FPA),  16 
U.S.C.  825e,  and  18  CFR  385.206  against 
San  Diego  Gas  ft  Bectric  Company 
(SDG&E)  and  Southern  California 
Edison  Company  (Edison)  for  violations 
of  Secticms  205(c)  and  205(d)  of  the  FPA. 
16  U.S,C.  824d(c)  and  824(d),  and  the 
Commiasion's  implementing  regulatioos 
at  18  CFR  part  35. 

San  Diego  alleges  that  SX^&E  and 
Edison  vidated  Section  205(c)  of  the 
FPA  by  failing  to  file  certain  written 
agreements. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sbeet  NE..  Waahfaigton. 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211. 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  September 
6, 1989.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  Motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  Answers  to  the 
complaint  shall  be  due  on  or  before 
September  6, 1989. 
Linwood  A  Wataon,  Jr^ 
Acting  Secretary. 

[FR  Doc.  89-19033  Fited  8-14-89;  &45  am] 
BiLUNO  CODE  arir-oi-H 


Office  of  Foasll  Energy 
[FE  Docket  Na  89-33-tlG] 

Niagara  Mohawk  Power  Corp4 
Application  To  Import  Natural  Gas 
From  Canada 

AQENCY:  Department  of  Energy,  Office  of 
FossU  Energy. 

ACTION:  Notice  of  application  for  long- 
term  authority  to  import  Canadian 
natural  gas. 

SUNMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  June  6, 1989,  of 
an  application  filed  by  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
for  authorization  to  import  from 
TransCanada  Pipelines  Limited 
(TransCanada)  up  to  514XX)Mcf  per  day 
of  Canadian  natural  gas  on  a  firm  basis 
and  additional  interruptible  volumes  of 
up  to  105,000  Mcf  per  day  over  a  term  of 
15  years  beginning  the  latter  of 
November  1, 1990,  or  the  date  all 
regulatory  ai^rovals  are  received  and 
new  facilities  made  available.  Niagara 
Mohawk  proposes  to  construct  an 
extension  of  its  distribution  system 
between  Watertown,  New  York,  and 
TransCadada's  facilities  at  the 
international  border  near  Gananoque, 
Ontario,  at  which  point  the  gas  would 
enter  the  U.S.  Niagara  Mohawk  has 


applied  to  the  Federal  Energy 
Regulatory  Commission  (FQIC)  for  a 
Presidential  Permit  (Docket  No.  CPB9- 
1571-000)  for  the  extension. 

The  application  is  filed  tinder  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to  intervene 
or  notices  of  intenrenticm,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  14, 1988. 

FOn  FURTHER  INFORMATION  CONTACT! 
Robert  M.  Stronach,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  Room  3F-056, 1000 

Independence  Avenue,  SW., 

Washingtoa  DC  20585,  (202)  586-9622. 
Diane  Stubbs,  Natural  Gas  and  Mineral 

Leasing,  Office  of  General  Counsel, 

U.S.  Department  of  Energy,  Forrestal 

Building.  Room  6E-042, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20585.  (202)  586-6867. 
SUPPI.BNENTARY  INFORMATION:  Niagara 
Mohawk,  a  New  York  corporation  with 
its  principal  place  of  business  in 
Syracuse,  New  York,  engages  in  the 
local  distribution  of  gas  to 
approximately  450,000  customers  within 
the  central,  northern  and  eastern  regions 
of  the  State  of  New  York. 

On  January  4, 1989,  Niagara  Mohawk 
and  TransCanada  entered  into  a 
precedent  agreement  and  agreed, 
subject  to  certain  conditions,  to  execute 
a  gas  purchase  contract  whereby 
TransCanada  would  export,  sell  and 
deliver  and  Niagara  Mohawk  would 
import,  purchase  and  receive  certain 
quantities  of  natural  gas  on  a  firm  and 
interruptible  basis.  The  gas  would  be 
transported  in  the  United  States  over  a 
27.4  mile  extension  of  Niagara 
Mohawk's  distribution  system  (Trans 
York  Extension)  that  would  connect 
with  TransCanada's  facilities  near 
Gananoque,  Ontario.  In  the  event  the 
Trans  York  Extension  is  not  certificated, 
the  agreement  contemplates  alternate 
deliveries  from  TransCanada  on  a  best- 
efforts  basis  at  the  Niagara  or  Iroquois 
delivery  points. 

TransCanada  would  be  obligated  to 
deliver  51,000  Mcf  per  day  on  a  firm 
basis,  an  annual  contract  qnantity  equal 
to  the  sum  of  the  daily  quantities,  and  a 
15-year  quantify  of  279,225  MMcf. 
Niagara  Mohawk  would  not  be 
obligated  to  take  or  pay  for  any  volume 
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of  gas;  TransCanada's  sole  remedy,  in 
the  event  Niagara  Mohawk  purchases 
less  than  a  portion  of  the  annual 
contract  quantity,  for  a  two-year  period, 
is  an  option  to  reduce  permanently  its 
future  obligation  to  deliver  the  daily 
contract  quantity.  In  addition  to  the  firm 
volumes,  Niagara  Mohawk  may 
purchase  excess  gas  to  the  extent  it  is 
available.  The  Trans  York  Extension 
would  have  adequate  capacity  to  deliver 
up  to  105,000  Mcf  per  day  of  excess  gas. 

Niagara  Mohawk  will  pay  for  firm 
volumes  of  gas  in  accordance  with  a 
two-part,  demand/commodity  rate 
structure.  Under  the  proposed  contract, 
the  demand  charge,  separately 
determined  for  each  month,  is  calculated 
by  multiplying  the  sum  of  the  daily 
contract  quantities  in  effect  for  the 
month  by  the  demand  charge  rate 
(DCR).  The  DCR  is  the  sum  of  the 
monthly  demand  toll  per  Mcf  on 
TransCanada's  system,  the  demand 
charge  per  Mcf  billed  to  TransCanada 
by  NOVA  Corporation  of  Alberta,  and  a 
fixed  administrative  charge  of  $1.53  per 
Mcf. 

The  proposed  contract  sets  the 
commodity  charge  for  firm  sales  at  a 
level  competitive  with  Niagara 
Mohawk's  other  long-term  firm  gas 
supplies.  The  commodity  charge  is 
calculated  by  subtracting  the  daily 
amount  of  the  monthly  demand  charge 
&t>m  the  adjusted  base  price.  The 
adjusted  base  price  is  determined  each 
month  by  multiplying  the  base  price  by  a 
fi«ction,  the  numerator  of  which  is  the 
current  weighted  average  100  percent 
load  factor  rate  under  Niagara 
Mohawk's  other  long-term  firm  supply 
contracts,  and  the  denominator  of  which 
is  $3.1518,  CNG  Transmission 
Corporation's  100  percent  load  factor 
rate  on  September  15, 1988.  The  base 
price  provided  in  the  agreement  is  $2.24 
per  MMBtu  for  the  first  60  percent  of  the 
monthly  contract  quantity  and  $2.19  per 
MMBtu  for  the  remainder.  As  of  June  1, 
1989,  if  the  gas  were  flowing,  the  100 
percent  load  factor  price  would  have 
been  $2.3749.  The  parties  may  also  agree 
on  a  price  that  is  lower  than  the  contract 
price.  The  proposed  contract  provides 
for  price  renegotiation  and  arbitration  if 
the  price  differs  substantially  from  the 
parties'  expectations  at  the  time  of 
negotiations.  The  price  for  excess  gas 
vohunes  will  be  negotiated  by  Niagara 
Mohawk  and  TransCanada. 

In  support  of  its  appUcation,  Niagara 
Mohawk  states  that  the  agreement 
ensures  that  TransCanada's  price  will 
remain  competitive  with  and 
comparable  to  the  prices  of  major 
competing  natural  gas  supply  sources  in 


the  market  served  by  Niagara  Mohawk, 
and  will  enhance  its  ability  to  meet 
system  requirements.  Niagara  Mohawk 
notes  that  it  is  now  served  directly  by 
only  one  interstate  pipeline  and  the 
proposed  import  would  provide  it  with 
an  additional  source  of  firm,  seciu^, 
long-term  supplies.  In  addition,  Niagara 
Mohawk  projects  that  its  arrangement 
with  TransCanada  will  reduce  customer 
gas  costs  by  approximately  five  percent. 

The  decision  on  this  application  will 
be  made  consistent  with  the  DOE's  gas 
import  policy  guidelines,  under  which 
the  competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49  FR 
6684,  February  22, 1984).  Other  matters 
that  may  be  considered  in  making  a 
pubUc  interest  determination  include 
need  for  gas  and  security  of  the  long- 
term  supply.  Parties  that  may  oppose 
this  application  should  comment  in  their 
responses  on  the  issue  of 
competitiveness  tnd  need  for  the  gas  as 
set  forth  in  the  policy  guidelines.  The 
appUcant  asserts  that  this  import 
arrangement  is  in  the  public  interest 
because  it  is  coii:^}etitive  and  its  gas 
source  will  be  secure.  Parties  opposing 
the  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Complianoe 

The  National  Qivironmental  Policy 
Act  (NEPA),  (42  U.S.C.  4321  et  seq.), 
requires  the  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  The 
FERC  is  currently  performing  an 
environmental  review  of  the  impacts  of 
constructing  and  operating  the  proposed 
facilities  related  to  this  project.  The 
DOE  wrill  indepeadenUy  review  the 
results  of  the  FERC  environmental 
evaluation  of  this  project  in  the  course 
of  making  its  owa  environmental 
determination.  No  final  decision  will  be 
issued  in  DOE's  proceeding  until  the 
DOE  has  met  its  obligation  under  NEPA. 

PubUc  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  ttie  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  protest  with  respect  to  this 
application  will  not  serve  to  make  the 
protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 


parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590. 

Protests,  motions  to  intervene,  notices 
of  intervention,  requests  for  additional 
procedures,  and  written  comments 
should  be  filed  with  the  Office  of  Fuels 
Programs,  Fossil  Energy,  Room  3F-056, 
FE-50,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  205t5,  (202)  586-9478. 
They  must  be  filed  no  later  than  4:30 
p.m.,  e.d.t.,  September  14, 1989. 

A  decisional  record  on  the  application 
will  be  developed  through  responses  to 
this  notice  by  parties,  including  the 
parties'  written  comments  and  replies 
thereto.  Additional  procedures  will  be 
used  as  necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procediu«  is 
scheduled,  notice  to  all  parties  will  be 
provided,  if  no  party  requests  additional 
procediu^s,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  appUcation  and 
responses  filed  by  pirties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Niagara  Mohawk's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056,.at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  throu^  Friday,  except 
Federal  holidays. 
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Issued  in  Washington,  DC,  August  9, 1989. 
Constance  L  Buckley, 
Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
[FR  Doc.  89-19116  Filed  8-14-89: 8:45  am] 
BILUNQ  CODE  •460-Ot-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-3629-1] 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseg.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATE:  Comments  must  be  submitted  on 
or  before  September  14, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  (202  382-2740). 
SUPPLEMENT ARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Sulwtances 

Title:  Abstract  Reaction  Records  and 
Reporting— TSCA  Section  8(c)  (EPA  ICR 
#1031.03;  OMB  #2070-0017).  This  is  a 
currently  approved  collection. 

Abstract:  Under  section  8(c)  of  the 
Toxic  Substances  Conti^l  Act  (TSCA), 
chemical  manufacturers  and  processors 
must  maintain  records  of  significant 
adverse  reactions  to  health  or  the 
environment  allegedly  caused  by  their 
products.  EPA  periodically  requires 
submission  of  an  abstract  of  these 
records  when  contemplating  regulatory 
action  with  respect  to  a  chemical. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
infonnation  is  estimated  to  average  11 
and  a  half  hours  per  response.  This 
estimate  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Respondents:  Chemical  manufacturers 
and  processors. 

Estimated  No.  of  Respondents:  50a 

Estimated  Total  Annual  Burden  on 
Respondents:  55,722  hours. 

Frequency  of  Collection:  On  occasion. 


Send  comments  regarding  tlie  Inirden 
estimate,  or  any  odier  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223).  401  M  Street.  SW., 
Washington.  DC  20460 
and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  728  Jackson  Place, 
NW..  Washington,  DC  20503. 
(Telephone  (202)  395-3064) 

Dated:  August  3, 1989. 

Paul  Lapsley, 

Director,  Infonnation  and  Regulatory  Systems 
Division. 

[FR  Doc.  89-19084  Filed  8-14-89;  8:45  am] 

MLUNQ  CODE  SSafr-SO-H 


Science  Advisory  Board; 
Environmental  Engineering  Committee 
Municipal  Waste  ComtHJStion  Asti 
Sut>committee;  Open  Meeting- 
September  18-19, 1989 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  the  Science  Advisory 
Board's  Environmental  Engineering 
Committee  (EEC),  Municipal  Waste 
Combustion  Ash  Subcommittee,  wrill 
meet  September  18-19, 1989  in  the  North 
Conference  Room  Nimiber  1  at  the 
Waterside  Mall.  401 M  Sti^et  SW.. 
Washington.  DC  20460.  The  meeting  will 
begin  at  9:30  a.m.  on  Monday  and  8:30 
a.m.  on  Tuesday  and  adjourn  no  later 
than  5.-00  p.m.  on  Monday  and  12:30  p.m. 
on  Tuesday. 

The  purpose  of  the  meeting  is  to 
review  the  EPA's  Municipal  Waste 
Combustion  Ash  Solidification/ 
Stabilization  Research  Program. 
Information  concerning  the  EPA 
Municipal  Waste  Combustion  Ash 
Solidification/StabilizaUon/Treatment 
Research  Program  is  available  from  Mr. 
Cariton  C.  Wiles,  Chief  of  the 
Stabilization  Section,  EPA  Risk 
Reduction  Engineering  Laboratory 
(RREL),  26  West  Martin  Luther  King 
Drive,  Cincinnati,  Ohio  45268.  Telephone 
513/569-7795). 

The  meeting  is  open  to  the  public.  Any 
member  of  the  public  wishing  further 
information  on  the  meeting  or  those  who 
wi&h  to  submit  written  comments  should 
contact  Dr.  K.  )ack  Kooyoomjian, 
Executive  Secretary,  or  Mrs.  Marie 
Miller,  Secretary',  Science  Advisory 
Board  (AlOl-F),  U.S.  Environmental 
Protection  Agency,  Washington.  DC 
2046a  at  202/382-2552  by  September  11, 
1989.  Seating  at  the  meeting  will  be  on  a 
first  come  basis. 


Date:  Aogust  2, ! 
A.  Rotet  Flaak, 

Acting  Director,  Science  Advisory  Board. 
[FR  Doc.  89-19083  Hied  8-14-89: 8:45  am] 
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[FRL-362ft-6] 

SmaH  Business  Competltlvenass 
Demonstration  Program;  Plan  for 
Expansion  In  Targeted  Industry 
Categories 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  notice. 

SUMMARY:  On  June  23, 1989.  EPA's 
proposed  plan  for  the  subject  program 
appeared  in  the  Federal  Register  (54  ¥R 
26416)  for  a  thirty  day  comment  period 
ending  on  ]uly  24, 1989.  Since  no 
comments  were  received,  the  plan 
becomes  final. 

FOR  FURTHER  INFORMATION  CONTACT. 

Margie  A.  Wilson,  Senior  Program 
Officer.  OSDBU  (A-149C),  (703)  557- 
7305. 

SUPPLEMENTARY  INFORMATION:  Titie  VII 
of  the  "Business  Opportunity 
Development  Reform  Act  of  1988"  seeks 
to  demonstrate  whether  targeted  goaling 
and  management  techniques  can  expand 
Federal  contract  opportunities  for  small 
business  in  industry  categories  where 
such  opportunities  historically  have 
been  low  despite  adequate  numbers  of 
small  business  contractors  in  the 
economy.  EPA  has  been  identified  as  a 
participant  in  the  demonstration 
program.  For  purposes  of  expansion  of 
the  demonstration  program,  EPA  has 
targeted  the  following  industries: 


Descriptioo 

Product/ 

service 

code 

(1)  AOP  Facilities  Management  Service... 

(2)  Otbef  ADP  Service 

R301 
R399 

(3)  Other  Environmental  Services,  Stud- 

F999 

(4)  Oltier  Research  &  Development.- 

(5)  Water  Pollution  Re.wwch  S  Devet- 
opment 

A211 
AM31 

(6)  Water  Quality  Support  Services 

F103 

(7)  Other  Natural  Resources  Manage- 
merrt  Service - 

(8)  Air  Quality  SuDoort  Services _. 

F099 
F101 

(9)  Ott)er  Management  Support  Services.. 

(10)  Ottier  Buaness  Consultant  Services.. 

R799 
R421 

EPA's  Plan  is  to  expand  small  business 
participation  in  10  industry  categories. 
EPA  plans  to  increase  small  business 
participation  in  the  10  selected 
categories  tlvough  its  outreach  efforts 
which  include  the  following: 
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—Selecting  the  ten  (10)  industry 
categories  amendable  to  increase 
smaU  business  participation. 

— Developing  an  instructional  program 
to  train  the  Agency's  procurement 
personnel  in  ^eir  roles  and 
responsibilities  in  implementing  the 
provision  under  the  law. 

— Oeemphasizing,  within  die  technical 
evaluation  criteria,  the  corporate 
history  requirement,  and  substituting 
technical  and  professional 
qualifications  whenever  possible. 

— Breaking  out  requirements  to  allow 
more  participation  by  small  business 
in  areas  where  their  participation  has 
been  historically  low  or  nonexistent. 

— Making  sure  that  copies  of 
solicitations  are  mailed  directly  to 
small  businesses. 

—Developing  outreach  programs  to  help 
small  businesses  become  more 
competitively  involved  in  the 
Agency's  acquisition  activities. 
Dated:  August  7, 1989. 

John  M.  Ropes. 

Director,  Office  of  SmaU  and  Disadvantaged 
Business  Utilization. 

[FR  Doc.  89-19062  Filed  8-14-89;  8:45  am] 
MLUNQ  CODE  HtO-50-« 


rFRL-3628-7] 

Water  Pollution  Control;  Final 
Determination  of  ttte  Assistant 
Administrator  for  Water  Pursuant  to 
section  404(c)  of  the  Clean  Water  Act 
Concerning  the  Proposed  Ware  Creek 
Water  Supply  Impoundment  In  James 
City  County,  VA 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  decision  to  restrict  the 
designation  of  waters  of  the  United 
States  on  Ware  Creek  in  James  City 
County,  Virginia,  as  discharge  sites  for 
the  placement  of  fill  material. 

SUMMARY:  This  is  notice  of  EPA's  fmal 
determination  pursuant  to  section  404(c) 
of  die  Clean  Water  Act  to  restrict  the 
designation  of  approximately  425  acres 
of  waters  of  the  United  States  in  James 
City  County,  Virginia  as  a  discharge  site 
for  dredged  or  fill  material.  EPA's 
determination  is  based  upon  a  finding 
that  the  placement  of  fill  material 
associated  with  implementation  of  the 
proposed  Ware  Creek  local  water 
supply  impoundment  would  result  in 
unacceptable  adverse  impacts  to 
wildlife. 

EFFECTIVE  DATE:  The  effective  date  of 
the  final  determination  is  July  10. 1989. 


FOR  FURTHER  INFORMATION  CONTACT. 

Charies  K.  Stark,  Offlce  of  Wetlands 
Protection.  US  EnTironmental  Protection 
Agency.  401  M  Street  SW..  Washington. 
DC  20460,  (202)  47&-77g9. 

Copies  of  EPA's  Final  Determination 
are  available  for  inspection  in  the  EPA 
Headquarters  Public  Information 
Reference  Unit.  EPA  Library.  Room 
M2904,  401  M  Street  SW.,  Washington 
DC  and  die  EPA  Region  III  Wetlands 
and  Marine  Policy  Section  (3ES42),  US 
EPA  Region  3, 841  Chestnut  St., 
Philadelphia,  PA  19107. 

Section  404(c)  of  the  Clean  Water  Act 
(33  U.S.C.  1251  et  $eq.]  provides  that,  if 
the  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
determines,  after  ootice  and  opportunity 
for  public  comment,  that  unaccepable 
adverse  effects  on  municipal  water 
supplies,  shellfish  beds,  fishery  areas 
(including  spawning  and  breeding 
areas),  wildlife,  or  recreational  areas 
would  result  from  the  discharge  of 
dredged  or  fill  material,  he  may  exercise 
his  authority  to  withdraw  or  prohibit  the 
specification,  or  deny,  restrict  or 
withdraw  the  use  for  specification,  of 
any  defined  area  as  a  disposal  site  for 
dredged  or  fill  material.  Before  making 
such  a  determinadon,  the 
Administration  must  consult  with  the 
Chief  of  the  Army  Corps  of  Engineers 
(Corps),  the  property  owner(s),  and  the 
applicant  where  there  has  been  an 
application  for  a  section  404  permit.  The 
procedures  for  implementation  of 
section  404(c)  are  set  forth  in  the  Code 
of  Federal  Regulations,  40  CFR  part  231. 

EPA's  regulations  for  implementing 
section  404(c]  establish  procedures  to  be 
followed  in  exercising  the 
Administrator's  authority  pursuant  to 
that  Section.  Three  major  milestones  in 
the  process  are:  (1)  The  Regional 
Administrator's  proposed  decision  to 
withdraw,  deny,  restrict  or  prohibit  the 
use  of  a  site  (Proposed  Determination); 
(2)  the  Regional  Administrator's 
recommendation  to  the  Administrator  to 
withdraw,  deny,  restrict  or  prohibit  the 
use  of  a  site  (Recommended 
Determination);  and  (3)  the 
Administrator's  final  decision  to  affirm, 
modify,  or  rescind  the  Regional 
recommendation  P'inal  Determination). 
The  Administrator  has  delegated  the 
authority  to  make  final  decisions  under 
section  404(c)  to  the  Assistant 
Administrator  for  Water,  who  is  EPA's 
national  Clean  Water  Act  §  404  program 
manager. 

EPA's  Final  Determination  concerns 
the  proposed  placement  of  dredged  or 
fill  material  for  the  purpose  of  creating  a 
local  water  supply  impoundment  on 
Ware  Creek  in  James  City  County. 
Virginia. 


EPA  Region  Ill's  Regional 
Administrator  recommended  prohibition 
of  specification  of  the  disposal  site 
necessary  for  construction  of  any  dam, 
lake  or  reeservoir  in  the  subject  waters. 
Region  Ill's  Regional  Administrator 
based  the  recommendations  upon  his 
finding  that  the  discharge  of  materials  in 
connection  with  the  above  described 
activities  would  have  an  unacceptable 
adverse  effect  on  wildlife,  recreational 
areas  and  fishing  areas. 

The  Final  DeterminBtion  is  based  on 
consideration  of  the  record  developed 
by  EPA  and  by  the  Corps  in  this  case, 
including  public  comment  submitted  in 
response  to  the  Regional  Proposed 
Determination,  comment  received  at  the 
public  hearing  and  comments  from  other 
Federal  and  State  agencies.  This  Final 
Determination  also  reflects  comment 
and  information  received  during  EPA 
Headquarters'  consultation  pursuant  to 
§  231.6  of  the  Clean  Water  Act  section 
404(c)  regulations. 

As  described  in  the  Final 
Determination,  it  is  the  finding  of  EPA 
that  the  proposed  Ware  Creek  project 
would  result  in  the  destruction  and  loss 
of  diverse  vegetated  weUand  habitat 
that  is  of  vital  importance  to  wildlife  in 
the  Ware  Creek  wetlands  systems  and 
associated  area  and  contributes  to  the 
overall  environmental  integrity  of  the 
York  River  and  Chesapeake  Bay. 
Further,  EPA  has  determined  that  these 
impacts  are  avoidable  because  there  are 
practicable  alternatives  available  to  the 
County  to  meet  its  projected  water 
supply  needs.  These  findings  led  to  the 
conclusion  that  the  discharge  of  dredged 
or  fill  material  in  connection  with  the 
proposed  Ware  Creek  project  would 
result  in  unacceptable  adverse  impacts 
to  wildlife.  The  Final  Determination 
therefore  modifies  the  Regional 
Recommended  Determination  and 
restricts  the  designation  of  the  subject 
waters  of  the  United  States  as  discharge 
sites  for  dredged  or  fill  material.  EPA's 
section  404(c)  action  is  based  on 
adverse  impacts  of  activities  associated 
with  creation  of  a  local  water  supply 
impoundment  on  described  waters, 
including  wetiands.  of  Ware  Creek,  and 
as  such  prohibits  the  placement  of  fill 
for  that  purpose.  The  Final 
Determination  does  not  pertain  to  other 
types  of  filling  activities.  Other 
proposals  involving  the  discharge  of 
dredged  or  fill  material  on  the  wedand 
sites  at  issue  will  be  evaluated  on  their 
merits  within  the  Corps  of  Engineers' 
§  404  regulatory  prognam. 
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Dated:  August  8, 1989. 
Rebecca  W.  Hanmer, 
Acting  Assistant  Administrator  for  Watec 
[FR  Doc.  89-19081  Filed  8-14-89;  8:45  am] 
BIUJNQ  CODE  H60-CIMI 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  Information  Competitive 
Challenge  Grants;  Intent  of  Award  of 
Project  Grants 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Notice. 

It  is  the  intent  of  the  Federal 
Emergency  Agency  (FEMA).  under  die 
Civil  Defense  Act  of  1950,  to  award  an 
estimated  ten  (10)  project  grants  under 
Request  for  Assistance  (RFA)  EMW-89- 
R-3212  under  the  Emergency  Public 
Information  Challenge  Grants  Program, 
to  stimulate  the  development  of  effective 
emergency  public  information  strategies 
at  state  and  local  levels. 

In  fiscal  year  1989.  FEMA  will  fund  up 
to  75  percent  of  a  project,  if  the 
prospective  grantee  can  demonstrate  a 
25  percent  financial  commitment  from 
another  source. 

The  program  is  limited  to  state  and 
local  agencies,  public  and  private 
nonprofit  organizations  in  all  ten  (10) 


FEMA  Regions,  encompassing  all  fifty 
(50)  States,  the  District  of  Columbia,  and 
the  United  States  territories. 

The  goal  of  the  program  is  to  increase 
public  awareness  of  natural  and 
manmade  hazards,  including  nuclear 
attack  preparedness  to  help  decrease 
the  losses  of  lives  and  property  that 
currendy  result  from  emergency 
sihiations.  It  is  also  intended  to 
stimulate  preparedness  measures  for 
communities,  households,  business  and 
industry,  schools,  and  die  like.  By 
publicizing  the  program  and  providing 
wide  exposure  to  the  model  projects  and 
techniques  generated,  FEMA  intends  to 
raise  the  profile  of  the  emergency  public 
information  function  as  a  critical  factor 
in  life  safety. 

The  application  package  will  contain 
a  set  of  criteria  which  will  be  used  in  the 
review  and  selection  process. 
Applications  for  Assistance  must  be 
requested  in  writing  and  addressed  as 
follows:  Federal  Emergency 
Management  Agency,  Mitigation  & 
Recovery  Division,  Office  of  Acquisition 
Management,  500  C  Sti-eet,  SW.,  Room 
726.  Washington.  DC  20472.  Attii: 
Gregory  Steigerwald.  Contract 
Specialist,  EMW-89-R-3212. 

Please  include  a  self-addressed 
mailing  label  with  the  request. 

It  is  estimated  that  ten  (10)  project 
grants  of  approximately  $15,000  each 
will  be  awarded  as  a  result  of  this 


request,  and  it  is  expected  that  this  will 
entail  one  in  each  region  of  competition. 
However,  FEMA  reserves  the  right  to 
award  in  any  number  or  location  as  it 
deems  to  be  in  its  best  interest. 
Applications  must  be  received  by 
September  6. 1989,  in  order  to  award  the 
project  grants  on  or  before  September 
30. 1989.  Proposers  may  request  funding 
for  a  second  year  option,  which  will  be 
subject  to  availability  of  funding,  and 
which  will  require  a  50  percent  match. 

August  8, 1989. 

Peg  Maloy. 

Assistant  Associate  Director  of  External 
Affairs,  Office  of  Public  6- Intergovernmental 

Affairs. 

[FR  Doc.  8&-19071  Filed  8-14-89;  8:45  am] 
BILLING  CODC  671t-01-M 


FEDERAL  MARITIME  COMMISSION 

Reissuance  of  Ocean  Freight 
Forwarder  Licenses  Reissuance  of 
Ucenses 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  reissued  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C  app.  1718)  and  the  regulations 
of  the  Commission  pertaining  to  the 
licensing  of  ocean  freight  forwarders,  46 
CFR  510. 


License 
No. 


291 S-R 
1208-R 


Name/Address 


S.T.S.  Intemalional,  Inc..  4219  Richmond  Street.  Ptiiladelphia,  PA  19137 

Hamilton  Brothers,  Inc.,  622  I3th  Street  P.O.  Box  1500.  Tampa,  FL  33601 . 


Date  reissued 


July  27,  19B9. 
Aug.  3.  1969. 


Robert  G.  Drew, 

Director  Bureau  of  Domestic  Regulations. 
[FR  Doc.  89-19056  Filed  8-14-89;  8:45  am] 
BtLUNQ  CODE  t7S»41-M 

FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rulea 

Section  7A  of  the  Clayton  Act.  15 
U.S.C.  18a,  as  added  by  Tide  n  of  the 


Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1978,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2]  of  the  Act  permits  the  agencies 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  by 
published  in  die  Federal  Register. 


The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period: 


Transactions  Granted  Early  Termination  Between:  072489  and  080489 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Kaiser  Foundation  Hospitals/ Kaiser  Foundat  Health  Plan.  Daughters  of  Charity  National  Health  Systems,  Inc..  French  Hospital  and 

Health  Plan  Corporation „._ _ 

Ashland  OH,  Inc.,  Mr.  Lawson  W.  Hamilton,  Hansford  Coal  Company 


PMNNo. 


89-2115 
89-2147 


Date 
terminated 


07/24/89 
07/24/89 


33810 


I 
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Transactions  Granted  Early  Termination  Between:  072469  and  080489— Continued 


Nvm  d  aoquirtng  ptnon,  name  of  acquired  peraon.  nana  of  acquired  entiry 


Automated  SecwNy  (HoidkigB)  Pia  Steward  A  Resniek,  American  Protection  Industiles.  Inc.. 

Univar  Corponlion,  OBA^IEIGV  LMiad.  HanMal «  Hayea  Co _ > 

Glyn  TK  hift  Brock  C.  RoNtay.  Amaricart  Bridge  Company . 


Tlw  Nairn  CorporatKon  United.  Mr.  Gany  M.  RIttemian,  fretwork  PuMehing  Corporation. 
Paul  J.  Ptwten.  DunMn'  Ooniite  tncorporalad,  Dunkin'  Donuta  Incorporated . 


AFP  Qreup  PLC.  Ctaaa  Corporation  UmlMd,  Haninwx  Corporation  Limiled  of  Canberra  House 

Hudaon'a  B^r  For  Satea  Canada  Inc.  HudMn'a  Bay  Company,  Hudson's  Bay  New  York,  Inc „ 

American  ExpraaaCompiny.  Naamnnl  Mining  Coiporalion,*  Peatody  HoWng  Comptny  mc 

Satomon  Inc.  Nawnwnt  Mining  Corporation.*  Paebody  Hokling  Company,  inc.... 

Oy  Tampeaa  Ab.  Bakar  Huglws  Incorporated.  Envlrolecfi  Corporatk>n,  Ernco  Coei  Machinecy  Inc. 

Kamori  Kanko  Co.,  Ltd..  Steamboat  Ski  Cciporaion,  Steamboat  Ski  Corporation „.. 

VF  Corporation,  Kingstree  Knits,  Inc.,  Kingstrea  Knite,  Inc „ „ „..._ 

Ffereboard  Coiporatton,  RonaU  C.  Yanke,  aeven  aubeWiariea., 


Tba  Adamie  FoundMion.  PanaopNc  Syatema,  mooiporated,  Pansopnic  Systsma,  mcoporated 

Copley  Iwrailoa  Limited  PartwitsWp,  ViNa  Marina  Partners.  Villa  Marina  Partners....— 

Fertilizar  InAiStries,  Inc,  Equity  Holdings  Limited.  Plioenix  Ctwmk»l  Company  and  Vlgoro  Industries,  Inc . 

nr  Corporation.  Crown  Pacific  Ltd.,  Crown  Pacific  Ltd , 

Roxboro  kwaatwente  (1978)  Ltd..  MobH  Corporatkxi.  Redwood  Shores,  Inc.,  South  Skores,  Inc 

Kenneth  R.  TTwmson,  MeNon  Bank  Corporalton,  Maflon  InvestOate  Corporation 

Ateander  VIk,  Owtiam  Corporation.  State  Capital  Insurance  Compwy „....__ 

Oryx  Energy  Company.  MobR  Corporation,  MobH  Producing  Texas  &  Now  Mexico,  Ino _ 

Mobil  Corporation,  Oryx  Energy  Company,  Sun  Operating  bmited  Partnership ., 

Swissair,  Delta  Air  Unee,  Inc.  Dette  Air  Lines,  lnc.._ _.., 

Thomas  H.  L*»e,  Lee^N  HoWing  Corp..  Lee-GN  HokSng  Corp .„ 

Thomas  H.  Lee,  General  NuMnn,  incorporatad,  General  Nutritton,  Incorporated -„ 

Gordon  &  Lang.  HM»ort  InduaMea,  Inc.  HhPort  Muatrtes.  Inc , 

Yutehiro  Inonoata,  A  Cal  Rossi,  .Jr.,  Cannery  Row  Plaxa  Associates 

Subani  of  America.  Inc.,  Jack  Guenther  and  Valerie  Guenther,  Subani  South,  lnc._.. 


King  County  Medical  Bkia  Shield,  Snohomish  County  Physiciana  Corporation,  Snohoiwsh  County  Physiciana  Corporation 

The  Pnjdential  Insurance  Company  of  America,  Thomson  McKinnon  Inc..  Thomson  McKinnon  Inc. 

United  Servtoas  AutomobHa  Aaaociatkxi.  USAA  Income  Properties  Umited  Partnershib.  USAA  Income  Propertiea  Umited  Partnership. 

CNyoda  Rnanca.  Inc.  OGNA  CoiporMon,  CK3NA  Corporation ,; „ „.; 

Gordon  S.  Lang,  HHMrt  Muatriaa,  Inc.  Hl^^jrt  mduatries;  Inc „. „ 

Makite  Commurtcaliona  Group,  Inc.  Mabite  Guaranteed  Broadcast  Partners  Lt4.  Partnership,  Malrite  Guaranteed  Broadcast 

Partners  Lid.  Partnership _.„ 

Universal  American  Ventures  Corporation,  Marine  Transport  Unes,  Inc.,  Marine  Transport  Lines,  Inc „ ..J !. 

Diamond  Shamrock  RMI.  Inc,  BtlMmt  Enterprises  Cotnpany,  Xral  Storage  and  Tem*»aling  Company 

McLean  kiduakiaa,  he.  Enptoyea  Stock  OwnarMp  Plan,  Neoax.  mc.  FavfieM  Manulacturing  Company.  Inc 

Unione  Manifatture'Societe  Per  Aznni,  Quaker  Fabric  Corporation,  Quaker  Fabhc  Corporation- 

C*iarterhou8e  Equity  Parinecs,  LP.,  Fleer  Corp.,  Fleer  Corp 

Page  MiU  HokHnga,  LP,  c/o  tteriU  Lynch  Capital,  Aqua  Fab  Industriee,  Inc.  Aqua  Fab  Industries,  Inc 

Newell  Co..  Vennont  American  Corporation,  Vermont  American  Corporation , 

Grand  MefcopoMan  Pubik:  Limited  Company,  CMC  HoWing  Corporatton,  Eyelab,  lnc....„. 

Hanson  PLC,  Newnwnt  Mining  Corporation.  Newmont  Mining  Corporation „ 

Wyco.  Inc..  New  Haven  Terminal,  Inc.,  New  Haven  Tenrtnal,  Inc 

Wyco,  Inc.  Wyalt.  Incorporated.  Wyatt  Incorporated „ 

Maxwell  Communicatkin  Corporatton  pic,  Maxwen  Communteatton  Corjxjration  pte,  Tendclass  Investments.. 

Waste  Management  Inc,  Natksnal  Seal  Company,  Nattonal  Seal  Company 

Lucas  Industries,  Inc.  Smiths  Industries  Public  Limited  Company.  SLI  International  C»rp 

R.  Emmett  Boyte,  Ohto  River  Associates,  Inc.  Ohio  River  Associates.  Inc _ _.......„ 

WiHy  R.  StrothoOa.  Ohio  Rivar  Aasociataa.  Inc.  Ohto  River  Associates,  Inc 

Charies  E.  Bradtey.  Ohto  Rkwr  Asaociatea.  Inc.  Ohto  River  Aasociatea.  Inc „ 

Frontenac  Ventuns  V  Limited  Partnership.  Bid  F.  Cook,  Chalk-Line.  Inc.... „ 

Media/Communicattone  Partners  Limited  Partnership,  John  H.  Dingeman  and  Ruth  E.  Dingoman,  Dingeman  Advertisting,  Inc.. 

David  T.  Chaae.  BMA  Corporatton,  Cenlenntel  Broadcasting  Corporatton _ _ 

Thyssen  Aktiangaaa>iehaH.  Amarfonl  IntenMtonal  Corporatton,  Amerford  Intemattonal  Corporatton 

WelsK  Carsor*,  Anderson  A  Stowa  V,  Automatic  Date  Processing,  Inc,  ADP-BIS.  toe 

General  Electric  Company,  Contel  Corporatton.  Contal  Credit  Corporation . 

Angeles  Corporatton,  Angetos  Finance  TmaL  Angetes  Finance  Tnjst , 


PMNNo. 


e»-M80 
89-2191 
99-2234 
69-2132 
88-2a02 
69-2224 
89-2228 
80-2236 
89-2239 
89-2322 
89-2158 
89-2240 
8»-2163 
89-2185 
89-2326 
89-2176 
89-2236 
89-2252 
89-2262 
89-2264 
89-2270 
89-2271 
69-2274 
89-2275 
8&-2276 
89-2277 
89-2284 
8»-2292 
89-2293 
89-2304 
B9-2307 
89-2309 
89-2332 

89-2255 
89-2266 
89-2281 
89-2303 
89-2305 
69-2278 
89-2317 
89-2177 
89-2195 
89-2227 
8»-2267 
89-2279 
69-2323 
69-2313 
69-2233 
69-2250 
69-2253 
89-2254 
69-2311 
69-2319 


89-2330 
e»-2»43 
89-2362 
68-2370 


terminated 

07/24/89 
07/24/89 
07/24/89 
07/25/89 
07/25/89 
07/25/88 
07/25/89 
07/25/89 
07/25/89 
07/25/89 
07/26/89 
07/26/89 
07/27/89 
07/27/89 
07/27/89 
07/28/89 
07/28/89 
07/28/89 
07/28/89 
07/28/89 
07/28/69 
07/28/89 
07/28/89 
07/28/89 
07/28/89 
07/28/69 
07/28/89 
07/26/89 
07/28/89 
07/28/88 
07/28/89 
07/28/89 
07/28/69 

07/31/89 
07/31/89 
07/31/89 
07/31/89 
07/31/89 
08/01/89 
06/01/89 
08/02/89 
06/02/89 
06/02/89 
06/02/89 
08/02/89 
06/02/89 
08/03/89 
06/04/89 
08/04/88 
06/04/89 
08/04/89 
06/04/89 
08/04/89 
08/04/69 
06/04/69 
08/04/89 
08/04/89 
08/04/88 


FOn  PURTMEII INFOHMATION  CONTACr. 
Sandra  M.  Peay,  Contact 
Representative,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Federal  Trade  Commission. 
Washington,  DC  20560,  (202]  326-3100. 

By  diraction  of  the  Commission. 
DaaddS.aaik. 
Secretary. 
[FR  Doc  ae-igOBO  FUad  •-14-89;  8»I5  am] 


[Fl«  Na  851 0047] 


Oklahoma  State  Board  of  Veterinary 
Medical  Examiners;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
PubNe  Comment 


AQENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 


:  In  settlement  of  alleged 
violationB  of  fedeal  law  prohibiting 
tmfair  acts  and  practlves  and  tmfair 
methods  of  competition,  this  consent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  five  member 
board,  that  is  the  sole  licensing 
authority  for  vetefinariaas  in  Oklahoma, 
from  restricting  any  veterinarian  from 
being  partners  with,  employed  by  non- 
veterinarians  or  otherwise  associating 
with  non-veterinarians  or  veterinarians 
licensed  in  other  states.  Respondent 
would  also  be  prohibited  from 
restricting  any  veterinarian  from 
providing  testimonials  or  making 
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endorsements  regarding  veterinary 

products  and  services. 

date:  Comments  must  be  received  on  or 

befoe  October  16, 1989. 

ADomss:  Comments  should  be  directed 

to:  FTC/Office  of  the  Secretary,  Room 

159, 6th  Street  and  Pennsylvania  Avenue 

NW.,  Washington,  DC.  20580. 

FOR  nmTHEII  INFOimATION  CONTACT: 

Tom  Carter  or  Jim  Elliott,  Dallas 

Regional  Office,  Federal  Trade 

Commission,  100  N.  Central 

Expressway,  Suite  500,  Dallas,  TX  75201. 

(214)  767-5503. 

SUPPLEMENTARY  tNTORMATION:  Pursuant 
to  section  6(fl  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  S  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubUc  record  for  a  period  of  sixty 
(80)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
5  4.g(b)(6)(ii]  of  the  Conunission's  Rules 
of  Practice  (16  CFR  4.9(b){6)(ii). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  matter  of  Oklahoma  State  Board  of 
Veterinary  Medical  Examiners. 

The  Federal  Trade  Conmiission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Oklahoma  State  Board  of  Veterinary 
Medical  Examiners  (hereafter 
sometimes  referred  to  as  "proposed 
respondent")  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
the  Oklahoma  State  Board  of  Veterinary 
Medical  Examiners,  by  its  duly 
authorized  officers  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  is  organized, 
exists,  and  transacts  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Oklahoma.  The  Board's  principal  office 
and  place  of  business  is  located  at  5629 
North  Pennsylvania,  Oklahoma  City, 
Oklahoma  73112. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  tiie  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Conunission's  decision  contain  a 


statement  of  findings  of  fact  and 
conclusion  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
vaUdity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  tmtil  it  is 
accepted  by  the  Conmiission.  If  this 
agreement  is  accepted  by  the 
Commission,  both  it  and  the  draft  of 
complaint  contemplated  thereby  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  tiiereto  pubUcly  released.  The 
Conmiission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settiement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as 
alleged  in  the  draft  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequenUy 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  9  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  pubhc  with  respect 
hereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to- 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  rights  it  may  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 


7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order.  It 
understands  that  once  the  order 
contemplated  thereby  has  been  issued, 
it  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

It  is  ordered,  That  for  the  purposes  of 
this  Order,  the  foUovnng  definitions 
shall  apply: 

A.  "Board"  shall  mean  the  Oklahoma 
State  Board  of  Veterinary  Medical 
Examiners,  its  members,  officers,  agents, 
representatives,  employees,  successors, 
and  assigns. 

B.  "Disciplinary  action"  shall  mean: 
(1)  A  refusal  to  grant,  or  the  revocation 
or  suspension  of,  a  license  to  practice 
veterinary  medicine  in  Oklahoma;  (2)  a 
refusal  to  admit  a  person  to  examination 
for  a  license  to  practice  veterinary 
medicine;  (3)  the  issuance  of  a  formal  or 
informal  warning,  reprimand,  censure, 
or  cease  and  desist  order  against  any 
person  or  organization;  (4)  the 
imposition  of  a  fine,  probation,  or  other 
penalty  or  condition;  or  (5)  the  initiation 
of  an  administrative,  criminal,  or  civil 
court  proceeding  against  any  person. 

C.  "Person"  shall  mean  any  natural 
person,  corporation,  partnership, 
governmental  entity,  association, 
organization,  or  other  entity. 

D.  "Veterinary  product"  shall  mean 
any  remedy,  instrument,  equipment,  or 
food  that  is  sold  by  veterinarians  or 
utilized  by  veterinarians  in  the  care  or 
treatment  of  animals. 

// 

//  is  further  ordered.  That  the  Board, 
directiy  or  indirectiy,  or  through  any 
device,  in  connection  with  its  activities 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Prohibiting,  restricting,  impeding  or 
discouraging  any  person  from 
displaying,  offering,  publishing  or 
advertising  any  testimonial  or 
endorsement  with  respect  to  any 
veterinary  product  The  practices  from 
which  the  Board  shall  cease  and  desist 
include,  but  are  not  limited  to: 

(1)  Adopting  or  maintaining  any  rule, 
regulation,  policy,  or  course  of  conduct 
that  prohibits  or  seeks  to  pr9hibit 
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advertlring  infoniMtlon  about  any 
veterinary  prodact: 

(2)  TaUng  or  threatening  to  take  any 
diidpHnary  action  against  any  person 
for  advertiaing  infonnatiao  about  any 
veterinaiy  product;  or 

(3)  Dcdaring  it  to  be  an  UlegaL 
unetiiical.  nnpRrfessional,  or  otherwise 
improper  or  questionable  practice  for 
any  person  to  advertise  infonnation 
about  any  veterinary  product 

E  Prombiting.  restricting,  impeding,  or 
discotuaging  any  veterinarian  from 
associating  with,  being  employed  by  or 
forming  and  maintaining  a  partnership 
with  any  non-veterinarian.  The  practices 
from  which  the  Board  shall  cease  and 
desist  include,  but  are  not  limited  to: 

(1)  Adopting  or  maintaining  any  rule, 
regulation,  policy,  or  course  c^  conduct 
that  prohibits  or  seeks  to  prohibit  any 
veterinarian  from  associating  with, 
being  employed  by  or  f(»ming  a 
partnership  with  any  non-veterinarian; 

(2)  Taking  or  threatening  to  take  any 
disciplinary  action  against  any 
veterinarian  for  associating  with,  being 
employed  by  or  forming  a  partnership 
with  any  non-veterinarian;  or 

(3)  Declaring  it  to  be  an  illegal 
unethical  unprofessional,  at  otherwise 
improper  or  questionable  practice  for 
any  veterinarian  to  associate  with,  be 
employed  by  or  form  a  partnership  with 
any  non-veterinarian. 

C.  Inducing,  urging,  encouraging  or 
assisting  any  nongovernmental  person 
to  take  any  action  that  if  taken  by  the 
Board  would  be  prohibited  by  part  HA 
or  B  above. 

Provided,  Tliat  nothing  contained  in 
this  part  shall  fnohibit  the  Board  from 
formulating,  adopting,  disseminating 
and  enforcing  reaaonable  rules  at  taking 
disciplinary  or  other  action  to  prohibit 
advertiaing  that  the  Board  reasonably 
believes  to  be  false,  misleading  or 
deceptive  within  the  meaning  of  59 
Okla.  Stat.  9  S  098.7(9)  and  688.1{A](iB).  as 
limited  by  the  First  and  Fourteenth 
Amendments  to  the  United  States 
Constitution. 

m 

It  is  further  ordered.  That  the  Board 
shaU: 

A  Distribute  by  first-class  mail  a  copy 
of  the  announcement  attached  hereto  as 
appendix  A  a  copy  of  this  Order,  and  a 
copy  of  the  accompanying  Complaint  in 
the  foUowing  manner. 

(1)  Within  thirty  (30)  days  after  the 
date  this  Order  becomes  final  to  each 
person  bcensed  to  practice  veterinary 
medicine  in  Oklahoma  as  of  the  date 
this  Order  becomes  final  and  to  each 
person  whose  application  for,  or  a 
request  for  reinstatement  at  a  license  is 
pending  on  such  date;  and 


(2)  For  five  (5)  years  after  the  date  this 
Order  becomes  final  to  each  person 
who  applies  for  a  license  to  practice 
veterinary  medicine  in  Oklahoma  within 
(30)  days  after  the  Board  received  such 
application; 

B.  Within  thirty  (30)  days  after  the 
date  this  Order  becomes  final  revise, 
repeal  or  revoke  rules  0, 8,  and  20  of  the 
Rules  of  the  Board;  revise,  repeal  or 
revoke  rule  7  of  the  Kules  of  the  Board 
or  issue  an  interpretation  of  rule  7  of  the 
rules  of  the  Board  that  is  consistent  with 
Part  n  of  this  Order;  an  revise,  repeal  or 
revoke  any  other  provisions  of  the  Rules 
of  the  Board  and  any  policy  statement  or 
guideline,  provision,  interpretation  or 
statement  that  is  inconsistent  with  part 
II  of  this  Order 

C.  For  a  period  of  five  (5)  years  after 
the  date  this  Order  becomes  final 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  (or  its  staff),  for  inspection 
and  copying  upon  reasonable  notice, 
records  adequate  to  describe  in  detail 
any  action  taken  in  connection  with  any 
activity  covered  by  Part  II  of  this  Order 
relating  to  advertising  or  the  business 
arrangements  under  which  veterinarians 
may  practice,  includbg  but  not  limited 
to  written  communications  and  any 
summaries  of  oral  communications  to  or 
fitjm  the  Board  regarding  the  displaying, 
offering,  publishing  or  advertising  of 
information  about  any  veterinary 
product  or  regarding  the  business 
arrangements  under  which  veterinarians 
may  practice; 

D.  Notify  the  Federal  Trade 
Commission  at  least  thirty  (30)  days  in 
advance  if  possible,  or  odierwise  as 
soon  as  possible,  of  any  change  in  the 
Board's  authority  to  regulate  the 
practice  of  veterinary  medicine  in 
Oklahoma  that  may  affect  compliance 
obligations  arising  out  of  this  Order, 
such  as  the  complete  or  partial 
assumption  of  that  authority  by  another 
governmental  entity,  or  the  dissolution 
of  (or  other  relevant  change  in)  the 
Board;  and 

E.  Within  sixty  (60)  days  after  the  date 
of  service  of  this  Order,  submit  to  the 
Federal  Trade  Commission  a  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  the  Board  has 
complied  and  is  complying  with  this 
Order.  j 

Appendix  A— AmousniiMnt 

As  yon  may  be  aware,  the  Federal  Trade 
Commisakm  has  istuad  a  conacnt  order 
against  Oklahoma  Strte  Board  of  Veterinary 
Medical  Examiners  that  became  final  on 
[data].  The  order  provides  tlut  the  Board  may 
not  prohibit  veterinarians  from  engaging  in 
truthlul,  nondeceptive  advertising  about 
veterinary  products  or  restrict  the  business 


arrangements  under  which  veterinarians  may 
practice. 

As  a  result  of  tlie  order,  tie  Board  may  not 
(1)  adopt  at  maintain  rulM.  regnlations  or 
policies  that  prohibit  truthAil  nondeceptive 
advertiaing  alxMit  veterinaiy  prodncts  or 
restrict  the  business  arrangements  imder 
which  veterinarians  may  practice;  (2)  take  or 
threaten  discipHnary  actioa  against  any 
person  or  organisation  diat  so  advertises  or . 
practices;  or  (3)  declare  it  to  be  illegal 
unethical  unprofessional  «r  otherwise 
improper  or  questionable  for  persons  to 
engage  in  trutliful  nondeceptive  advertising 
about  veterinary  products  or  to  practice 
under  any  business  arrangement  The  order 
also  proldbita  the  Board  frism  encouraging 
any  person  or  organization  to  take  action  that 
the  order  prohibits  the  Board  from  talcing. 

The  order  does  not  affect  the  Board's 
authority  to  prohibit  advertising  about 
veterinary  products  that  is  likely  to  deceive 
or  mislead  the  public  nor  does  the  order 
prevent  the  Board  from  disciplining  licensees 
for  engaging  in  such  advertising. 

For  more  specific  information,  yon  should 
refer  to  the  FTC  order  itself.  A  copy  of  the 
order  and  accompanying  complaint  is 
enclosed.  i 

rnoe) 

Oklahoma  State  Board  of  Veterinary  Medical 
Examiners 

Oklahoma  Stats  Board  of  Veteiiaary  Medical 
Examinen 

Analysis  of  Proposed  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Conunission  has 
accepted  an  agreement  to  a  proposed  consent 
order  from  the  Oklahoma  State  Board  of 
Veterinary  Medical  Examiners  ("the  Board"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60)  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission  will 
again  review  the  agreement  and  tlie 
comments  received  and  will  decide  whether 
it  should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed  order. 
Description  of  the  Complaint 

A  complaint  prepared  for  issuance  by  the 
Commission  along  with  the  proposed  order 
alleges  that  tlie  Board  has  acted  as  a 
combination  of  its  members  to  place 
unreasonable  restraints  oii  competitioa 
among  veterinarians  in  Oldahoma  by 
prohibiting  veterinarians  from  being  partnen 
with  or  employed  by  non-veterinarians  or 
veterinarians  licensed  in  other  states  and 
from  providing  endoraements  aiul 
testimonials  of  veterinary  products. 

The  Board  is  composed  of  five  members,  all 
of  whom  are  practicing  veterinarians  who 
have  practiced  veterinary  medicine  for  at 
least  tlnee  years  before  becomning  a  Board 
member.  Thus,  the  Board's  members  compete 
in  a  general  sense  with  eadi  odier  and  with 
the  veterinarians  they  regelate. 

The  Board  is  the  sole  licensing  authority  f  ir 
veterinarians  in  Oklahoma.  The  Board  may 
adopt  rules  and  regulations,  and  it  may  refu.-.e 
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a  license  to,  or  suspend  or  revoke  an  existing 
Ucense  of,  any  person  found  guilty  of  a 
violation  of  the  Board's  Rules.  The  State  of 
Oklahoma  has  no  ariticalated  policy  to 
restrict  veterinarians  from  being  partnen 
with  or  employed  by  non^veterinarians  or 
veterinarians  Hcensed  in  other  states,  or  to 
prohibit  veterinarians  from  providing 
endorsements  and  testimonials. 

The  Board  has  restrained  competition 
among  veterinarians  in  Oklahoma  by 
adopting,  maintaining,  and  enforcing  rules 
that  restrict  veterinarians  from  being  partners 
with  or  employed  by  non-veterinarians  or 
veterinarians  licensed  in  other  states,  and 
from  providing  endorsements  and 
testimonials. 

The  Board  also  interprets  one  of  its  rules  in 
a  broad  and  anticompetitive  manner,  llie 
Rule  prohibits  veterinarians  from  being 
controlled  by  any  lay  agency.  The  Board  has 
enforced  this  Rule  not  merely  to  prevent  lay 
interference  with  veterinary  practice,  but 
broadly  to  prevent  veterinarians  from 
associating  in  their  professional  practices 
with  non-veterinarians. 

The  Board's  conduct  has  prevented 
veterinarians  from  offering  veterinary  care  to 
the  public  in  innovative  ways  that  may  be 
more  efficient,  and  prevented  sellers  of 
veterinary  products  and  services  from 
disseminating  truthful  infonnation  about  such 
products  and  services  to  consumers.  The 
Board's  Rules,  and  the  manner  in  whidi  tlw 
Board  has  interpreted  and  enforced  them, 
have  deprived  consumers  of  the  benefits  of 
vigorous  competition  and  of  certain  truthful, 
non-deceptive  infonnation  alwut  veterinary 
products  and  services. 

Description  of  the  Proposed  Consent  Order 

The  proposed  consent  order  would  require 
the  Board  to  cease  and  desist  from  restricting 
any  veterinarian  from  being  partners  with, 
employed  by  non-veterinarians  or  otherwise 
associating  with  non-veterinarians  or 
veterinarians  licensed  in  other  states. 
Additionally,  the  proposed  consent  order 
would  require  the  Board  to  cease  and  desist 
from  restricting  any  veterinarian  from 
providing  testimonials  or  making 
endorsements  regarding  veterinary  products 
and  services.  Thus,  the  order  would  require 
the  Board  to  repeal  prohibitions  against 
veterinarians  associating  in  their  professional 
practices  with  non-vetetinaiians  ex 
veterinarians  licensed  in  other  states  and 
fit)m  providng  testimonals  or  endorsements 
of  veterinary  prodncts  and  services.  In 
addition,  the  Board  must  clarify  that  its  Rule 
governing  lay  control  of  veterinary  practice 
does  not  prohibit  association  with  non- 
veterinarians  or  veterinarians  bcensed  in 
other  states.  The  order  would  further  prriiibit 
the  Board  frmn  inducing  or  assisting  otiien  to 
take  any  action  that  the  order  prohibits. 

The  proposed  order  provides,  howev«, 
that  the  Board  may  adopt  and  enforce 
reasonable  rules  and  take  disciplinary  action 
to  prohibit  advertising  that  the  Board 
reasonably  IwUeves  to  be  false,  misleadbig, 
or  deceptive  within  the  meaning  of  OUalioiBa 
state  law. 

The  proposed  order  woBld  raquira  that 
within  thirty  (acQ  days  after  the  order 
becomes  Baal  the  Board  distribute  a  copy  of 


the  order  and  an  eiqilanatory  aamuncemeat 
notifying  all  licensees,  as  well  as  all  persons 
with  license  applications  pending,  of  the 
existence  and  toms  of  the  consent 
agreement.  The  proposed  order  would  also 
require  die  Boaid  to  send  the  same  notice  to 
each  person  who  applied  for  a  license  during 
the  five  (5)  year  period  thereafter.  To  ensure 
that  the  proposed  order  is  obeyed,  the 
proposed  order  would  require  the  Board  to 
file  a  wrritten  report  with  the  Commission 
setting  forth  the  manner  and  form  of  its 
compliance  within  sixty  (60)  days  after  the 
order  becomes  final  and,  for  a  period  of  five 
(5)  years,  to  make  its  records  available  to  the 
Commission. 

The  purpose  of  tiiis  analysis  is  to  faclDtate 
public  comment  on  the  proposed  order,  and  it 
is  not  intended  to  constitute  an  official 
interpretation  of  the  agreement  and  proposed 
order  or  to  modify  in  any  way  their  terms. 
Donald  S.  dark. 
Secretary. 

[PR  Doc.  8»-19089  Filed  »-14-88;  8:45  am] 
aaxiNG  coos  srio-ti-w 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Civil  Rights;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  A.  Chapter  A  T  Office  for  Civil 
Rights,  (OCR),  of  the  Statement  of 
Organization,  Ftmctions,  and 
Delegations  of  Authority  for  the 
Department  of  Healdi  and  Hmnan 
Services  as  last  amended  at  51  FR  41154 
(November  13, 1986)  is  being  amended 
to  reflect  the  transfer  of  the  Office  of  the 
Regional  Manager  from  the  Office  of 
Director  to  the  Office  of  Program 
Operations  (OPO).  Specifically,  the 
change  will  amend  tite  functional 
statements  for  OPO  and  the  Office  of 
the  Regional  Manager  to  show  that  the 
Associate  Deputy  Director  for  Program 
Operations  will  have  full  supervisory 
authority  over  the  ten  Regional 
Managera. 

The  changes  are  as  follows: 

A.  Section  AT.IO  Organization,  delete 
in  its  entirety  and  replace  with  the 
following: 

The  Office  fw  Civd  Ri^ts  is  under  the 
supervision  of  the  Director  who  reports 
to  the  Secretary.  The  Director  also 
serves  as  the  Secretary's  Speciai 
Assistant  for  Civil  Rights  and  is 
responsible  for  overall  coordination  of 
the  Department's  civil  rights  activities. 
The  Office  is  comprised  of  the  following 
headquartere  and  regional  components. 

Office  of  the  Director.  Policy  and 
Special  Projects  Staff.  Executive 


Secretariat.  EEO/AffirmatiTe  Actioa 
Coordinator. 

Office  of  Management  PUmung  and 
Evaluation.  Office  of  the  Associate 
Deputy  Director  of  Management 
Planning  and  EvalnatioiL  Quality 
Assurance  and  Internal  Control 
Division.  Budget  and  Administrative 
Services  Division.  Management 
Analysis  and  Information  Division. 

Office  of  Program  Operations.  Office 
of  the  Associate  Deputy  Director  for 
Program  Operations.  Office  of  the 
Regional  Manager.  Voluntary 
Compliance  and  Outreach  Division. 
Investigations  Division.  Program 
Development  and  Training  Division. 

B.  Section  AT.X Functions,  delete 
paragraph  C  in  its  entirety  and  replace 
with  the  following: 

C.  Office  of  Program  Operati(BU 

Manages  a  national  program  of  civil 
rights  complaints  investigations  and 
voluntary  compliance  and  outreach 
activities.  Serves  as  principal  sdviser  to 
the  Director  on  enforcement  and 
voluntary  compliance  activities.  Has 
direct  supervisory  authority  over 
regional  offices;  oversees  tiie  conduct  of 
compliance  reviews,  complaint 
investigations,  and  other  enforcement 
activities:  ensures  that  regulations, 
guidelines,  and  standards  are 
implemented  in  a  luiiform,  effective,  and 
timely  manner.  Provides  regional  offices 
with  necessary  headquarters  assistance 
concerning  substantive  program  matters. 
Recommends  operational  resources  and 
organizational  adjustments  and 
improvements  to  increase  regional  office 
management  efficiency  and 
eSectiveness.  Oversees  the  develcqiment 
of  performance  standards  for  regioiaal 
managers  and  monitors  their 
implementation. 

C.  Section  A  T.20  Functions,  renomber 
paragraph  1  Office  of  the  Regional 
Manager  as  paragraph  4;  and  insert  the 
following  sentence  at  the  beginning  of 
the  paragraph: 

The  Regional  Managers  report  directly 
to  the  Associate  Deputy  Director  for 
Program  Operations. 

D.  Section  AT^ Functions,  paragraph 
4,  renumber  paragraphs  1  and  2  as  A 
and  B  respectively. 

Dated:  July  31. 1980. 
Louis  W.SuOhrao, 
Secretary. 

[FR  Doc  80-18013  niad  e-14-8Q:  &4B  am] 
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Coop«rativ«  AgrMtiwnt  With  Arizona 
Dopartmont  of  HMith  SorvlCM: 
Availability  of  Funds  for  Rscal  Yaar 
1989 

Introduction 

The  Centers  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  to  assist  in  studies  to  determine  if 
there  are  environmental  hazards,  the 
incidence  rate  of  childhood  cancer,  and 
the  incidence  rate  of  birth  defects  in 
Maricopa  County,  Arizona. 

Authority 

This  program  is  authorized  under 
sections  301  (42  U.S.C.  241)  and  317(k)(3} 
(42  U.S.C.  247b)  of  the  PubUc  Health 
Service  Act  as  amended. 

Eligible  Applicant 

This  cooperative  agreement  will  be 
awarded  to  the  Arizona  Department  of 
Health  Services  (ADHS).  The  ADHS  is 
requesting  assistance  from  CDC  to 
provide  fimds  for  the  design  and 
conduct  of  epidemiologic  research  and 
siffveillance  programs.  These  activities 
will  be  carried  out  in  an  attempt  to 
determine  if  exposure  to  environmental 
hazards  in  Maricopa  County  are  related 
to  the  elevated  incidence  rates  of 
childhood  cancer  and  birth  defects  in 
that  county.  Two  previous  studies  have 
been  conducted  by  ADHS  to  determine 
the  cancer  incidence  in  Maricopa 
county.  A  mortality  study  showed  that 
there  were  statistically  significant 
elevated  rates  of  childhood  leukemia 
deaths  in  west  central  Phoenix  during 
periods  1970  to  1986  and  in  east  central 
Phoenix  during  the  period  1970  to  1981. 
In  west  central  Phoenix  from  1970  to 
1981,  24  children  died  with  diagnosis  of 
leukemia,  whereas  only  12.5  would  have 
been  expected  to  die  with  this  diagnosis. 
From  1982  to  1986,  eight  deaths 
occiured.  whereas  only  3.8  were 
expected.  In  east  central  Phoenix  diuing 
the  period  1982  to  1986, 26  deaths 
occurred,  whereas,  only  13.9  deaths 
were  predicted  to  occur.  No  other 
applications  are  solicited  or  will  be 
accepted. 

It  is  proposed  that  the  cooperative 
agreement  be  negotiated  with  ADHS  for 
the  following  reasons: 

A.  The  ADHS  has  the  ultimate 
responsibility  for  protecting  the  public 
health  of  the  citizens  of  the  State  of 
Arizona.  Therefore,  it  has  a  vested 
interest  in  assessing  the  impact  of  the 
environment  on  the  health  of  children  in 
Maricopa  County. 


B.  The  ADHS  shoes  legal  and 
oversight  responsibilities  and  has 
mandated  ongoing  working  relationships 
with  the  other  state  agencies  which 
oversee  the  operatien  and  management 
of  superfund  sites  and  other  potential 
environmental  contamination  problems 
in  Maricopa  Coimty. 

C.  The  ADHS  has  ongoing  working 
relationships  with  other  state  agencies, 
the  community,  numerous  local  health 
care  providers,  and  an  extensive 
medical  research  community  who  will 
most  likely  be  involved  in  providing 
support  for  these  studies. 

D.  THE  ADHS  has  unique  access  to 
vital  records  and  the  population 
statistics  data  which  are  important 
components  of  the  proposed  project. 

Availability  of  Funds 

Approximately  $48,375  is  available  in 
Fiscal  Year  1989  to  fund  this  award.  iTie 
award  is  expected  to  begin  on  or  about 
September  1, 1989,  for  a  12-month 
budget  period  in  a  1  to  2  year  project 
period.  Funding  estimates  may  vary  and 
are  subject  to  change.  A  continuation 
award  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
performance  and  the  availability  of 
funds. 

Purpose  I 

The  purpose  of  this  cooperative 
agreement  is  to  provide  assistance  to 
the  ADHS  to  determine  if  there  are 
environmental  hazards  or  elevated 
incidence  rates  of  childhood  cancer  and 
birth  defects  in  Maricopa  County.  The 
specific  objectives  are: 

A.  To  conduct  an  incidence  study  of 
all  cancers  during  the  period  1965-1986 
among  the  resident  population,  age  0-19, 
of  Maricopa  County,  and  to  determine  if 
incidence  rates  were  elevated  in  west 
central  Phoenix. 

B.  To  develop  and  implement  a 
Statewide  birth  defects  monitoring 
program  to  determine  if  the  incidence 
rate  of  birth  defects  is  elevated. 

C.  To  develop  and  implement  a 
Statewide  cancer  surveillance  system  to 
determine  if  the  incidence  rate  of  newly 
occurring  cancers  is  elevated. 

D.  To  review  air,  toil,  water,  pesticide, 
data  provided  to  identify  and  document 
any  environmental  hazards  which  may 
be  related  to  the  incidence  of  health 
effects. 

Program  Requirements 

A.  Recipient  Activities 

1.  Design  a  protoaol(s)  and  implement 
a  study(s]  to  determine  if  the  incidence 
of  all  cancers  in  persons  0-19  years  of 
age  is  elevated  in  Maricopa  County. 


2.  Design  and  implement  a  Statewide 
birth  defects  monitorin|  program. 

3.  Design  and  implement  a  Statewide 
cancer  surveillance  program. 

4.  Review  air,  soil,  water,  pesticide, 
data  provided  to  determine  if  any 
environmental  hazards  are  identified. 

5.  Maintain  the  confidentiality  of  all 
subjects  involved  in  these  projects. 

6.  Collaborate  in  the  development  of 
these  projects,  the  inteipretation  of  the 
data,  and  the  presentations  of  the 
findings  fi-om  these  projects. 

Projects  funded  through  this 
Cooperative  Agreement  that  involve 
collection  of  information  from  10  or 
more  individuals  will  be  subject  to 
review  under  the  Paperwork  Reduction 
Act. 

B.  Centers  for  Disease  Control 
Activities 

1.  Provide  technical  assistance  in  the 
design  of  study  protocols, 
implementation  of  the  projects,  and  the 
analysis  of  data. 

2.  Collaborate  in  the  interpretation, 
presentation,  and  reporting  of  the 
findings. 

3.  Collaborate  with  recipient  and 
provide  technical  assistance  in 
organizing  and  conducting  a  peer  review 
of  the  results  of  the  study  prior  to 
pubUcation  and  submiseion  of  the  final 
report. 

AppUcation  Content  and  Evaluation 
Criteria  are  set  forth  in  the  request  for 
Application  (RFA)  Pro^-am 
Announcement. 

EO 12372  Review 

Application  is  not  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

CFDA  Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  18.283. 

Application  Submission  and  Deadline 

The  Arizona  Department  of  Health 
Services  has  submitted  an  original  and 
two  copies  of  application  form  PHS 
5161-1  (Rev.  3/89)  to  Henry  S.  Cassell, 
III,  Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control,  255  East  Paces  Ferry  Road,  NE.. 
Room  300  (E-14),  Atlanta,  Georgia, 
30305. 

Where  To  Obtain  Additional  Information 

If  you  are  interested  bi  obtaining 
additional  information  tegwding  this 
project,  please  refer  to  Amiouncenent 
Number  929  and  contact  the  following: 
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Business:  Henry  S.  Cassell.  m,  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control.  255  East  Paces  Ferry  Road,  NE.. 
Room  300  (E-14).  Atlanta.  Georgia  30305. 
Telephone:  (404)  84^-6630  or  FTS  236- 
6630. 

Technical:  Edwin  M.  iCilboume,  M.D. 
(F-28)  Chief.  Health  Studies  Branch. 
Center  for  Environmental  Health  and 
Injury  Control.  Centers  for  Disease 
Control.  Atlanta,  Georgia  30333, 
Telephone:  (404)  488-4682  or  FTS  238- 
4682. 

Dated:  August  9, 1989. 
Glenda  S.  Cowart, 

Director,  Office  of  Program  Support,  Centers 
for  Disease  Control. 

FR  Doc.  89-19044  Filed  8-14-89;  8:45  am] 
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Health  Care  Financing  Administration 

Hearing:  Reconsideration  of 
Disapproval  of  Washington  State  Plan 
Amendment  (SPA) 

aqency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Notice  of  hearing. 

summary:  This  notice  announces  an 
administrative  hearing  on  October  3. 
1989  in  Seattle,  Wash^on  to 
reconsider  our  decision  to  disapprove 
Washington  State  Plan  Amendment  8&- 
5. 

CLOSINQ  DATE:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  Docket  Clerk  on  or  before  August 
30, 1989. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Docket  Clerk,  HCFA  Hearing  Staff,  300 
East  High  Rise,  6325  Seciuity  Boulevard. 
Baltimore,  Maryland  21207;  Telephone: 
(301)  966-4471. 

SUPPLEMENTARY  INFORMATION:  This 

notice  announces  an  administrative 
hearing  to  reconsider  our  decision  to 
disapprove  Washington  State  plan 
amendment  number  86-6. 

Section  1116  of  the  Social  Security  Act 
and  42  CFR  Part  430  establish 
Department  procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  HCFA  is 
required  to  publish  a  copy  of  the  notice 
to  a  State  Medicaid  Agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
(If  we  subsequently  notify  the  agency  of 
additional  Issues  that  wMI  be  considered 
at  the  hearing,  we  «viU  also  publish  that 
notice.) 


Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  Hearing  Officer  within 
15  days  after  publication  of  this  notice, 
in  accordance  with  the  requirements 
contained  in  42  CFR  430.76(b)(2).  Any 
interested  person  or  organization  that 
wants  to  participate  as  amicus  curiae 
must  petition  the  Hearing  Officer  before 
the  hearing  begins  in  accordance  with 
the  requirements  contained  in  42  CFR 
430.76(c). 

If  the  hearing  is  later  rescheduled,  the 
Hearing  Officer  will  notify  all 
participants. 

Washington  SPA  88-5  includes  four 
income  and  resource  policies  which  the 
State  l)elieves  are  moral  lifaneral  than 
those  of  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  and 
Supplemental  Security  Income  (SSI) 
programs,  and  a  post-eligibilify  policy 
more  liberal  than  permitted  under 
section  1902(a)(17)  of  the  Sodal  Security 
Act  (the  Act).  The  State  submitted  these 
policies  for  protection  under  the 
moratorium  provision  of  section  2373(c] 
of  the  Deficit  Reduction  Act  of  1984.  The 
issues  in  diis  matter  are:  (1)  Whether  the 
proposed  income  policies  exceed  the 
Federal  financial  participation  (FFP) 
limits  established  under  section  1903(f] 
of  the  Act;  (2)  whether  moratorium 
protection  would  not  be  cnsistent  with 
sections  1902(a)(4)  and  1902(a)(19)  of  the 
Act'  (3)  whether  the  eligibilify 
provisions  of  the  amendment  otherwise 
qualify  for  moratorium  protection;  (4) 
whether  the  proposed  post-eligiblity 
policy  is  protected  by  the  moratorium; 
and  (5)  whether  the  amendment  is 
protected  by  the  decision  of  the  Ninth 
Circuit  Court  of  Appeals  in  Washington 
v.  Bowen. 

Subject  to  certain  specified  FFP  limits 
under  section  1903(1)  of  the  Act,  States 
may  use  income  and  resource  eligibility 
methods  which  are  more  liberal  than 
those  used  under  the  most  closely 
related  cash  assistance  program  (Aid  to 
Families  with  Dependent  Children 
(AFDC)  and  Supplemental  Security 
Income  (SSI)).  This  option  is  available 
under  section  2373(c)  of  the  Deficit 
Reduction  Act  of  1984  for  policies  in 
effect  during  the  period  October  1, 1981 
to  February  17, 1989.  Because  FFP  limits 
contained  in  section  1903(f)  remain 
imchanged,  HCFA  has  determined  that 
application  of  more  liberal  income 
methods  under  color  of  the  moratorium 
to  those  eligibilify  groups  which  are 
subject  to  section  1903(f)  limits  can 
result  impermissibly  in  these  limits 
being  exceeded. 

The  State  proposed  that  the  following 
policies  be  protected  under  the 
moratorium: 


•  An  income  disregard  in  an  amount 
equal  to  the  maintenance  needs  of  an 
ineligible  spouse  not  to  exceed  the  one 
person  medically  needy  income 
standard; 

•  An  income  disregard  (or.  eclusion 
from  income)  of  fees  chai^ged  by 
guardians  to  reimburse  themselves  for 
required  services  provided  under  court 
orders;  and 

•  A  method  of  treating  communify 
income  received  in  the  name  of  an  i 
ineligible  spouse,  living  in  a  separate 
residence,  which  results  in  excluding  a 
portion  of  it  for  purposes  of  determining 
the  applicant/recipient's  eligibilify.  The 
policy  considers  as  unavailable  to  the 
applicant/recipient  any  amount  of  the 
ineligible  spouse's  income  ^ch 
exceeds  the  communify  income  received 
in  the  name  of  the  applicant/recipient 

Moratorium  protection  was 
disapproved  for  these  policies  l>ec8use 
HCFA  determined  that  the  FFP  limits 
could  be  exceeded.  Disapproval  ' 

authorify  is  foimd  under  section 
1902(a)(4]  and  (19)  of  the  Act  Under 
section  1902(a)(4),  a  State's  plan  must 
provide  such  methods  of  administration 
as  are  found  by  the  Secretary  to  be 
necessary  for  the  proper  and  efficient 
operation  of  the  plan.  HCFA  believes 
that  if  a  State  has  a  policy  whidi  could 
potentially  result  in  violations  of  the  FFP 
limits  and  uses  its  resources  to  make 
case-by-case  determinations,  it  will  be 
administering  its  plan  in  an  inefficient 
manner.  Under  section  1902(a)(19),  the 
plan  must  provide  safeguards  that  are 
necessary  to  ensiue  that  eligiblify  for 
care  and  services  under  the  plan  will  be 
determined,  and  such  care  and  services 
will  be  provided,  in  a  manner  consistent 
with  simplidfy  of  administration  and  the 
best  interest  of  recipients.  HCFA 
believes  that  the  decision  to  disapprove 
policies,  rather  than  implement  costly 
audits,  is  in  the  best  interest  of 
recipients  as  program  dollars  will  not  be 
diverted  for  purposes  of  such  audits. 

The  State  also  proposed  a  post- 
eligibilify  policy  for  protection  under  the 
moratorium.  This  policy  would  allow 
deduction  of  all  of  the  income  disregards 
described  above  in  the  post-eligibility 
determination  of  the  amount 
institutionalized  person  will  contribute 
to  their  costs  for  institutional  services. 

HCFA  determined  that  moratorium    ' 
protection  does  not  apply  to  the  post- 
eligibilify  process.  The  post-eligibilify 
process  is  distinct  and  separate  from  the 
eligibilify  process  covered  by  the 
moratorium.  The  authorify  for  post- 
eligibilify  flows  from  section  1902(a)(17) 
of  the  Act.  while  moratorium  protection 
applies  to  section  1902(8)(1)  income  and 
resource  eligibilify  meUiods.  The 
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purpoM  of  tha  post-riigibility  pnKsts  is 
to  oottBt  iocaate  whidi  it  deariy 
available  to  individuals  to  aSaei  the 
costs  of  institutional  care  and 
alternative  care  provided  under  luMne 
and  community-baaed  waivers. 
Regulatiaos  implementing  post- 
eli^bility  require  States  to  count  income 
which  has  been  disregarded  in  the 
eligibility  process.  Thus,  even  if  HCFA 
could  approve  for  moratorium  protection 
the  State's  proposed  more  Uberal 
income  deductions,  they  would  still  not 
be  permitted  in  the  post  eUgibility 
process. 

HCFA  determined  that  one  policy 
proposed  by  the  State  was  a  commimity 
pr(^)erty  provision  |Ht}tected  by  the 
Ninth  Circuit  decision  in  WoBhington  v. 
Bowea,  rather  than  under  authority  of 
the  moratorium.  This  policy  allows  one- 
half  of  the  total  resources  held  jointly  by 
the  husband  and  wife,  or  held 
separately  by  the  applicant/recipient  to 
be  owned  by  each  spouse.  The  States 
has  indicateid.  however,  its  belief  that 
the  amendment  as  a  whole  is  protected 
by  the  Ninth  Circuit's  decision  in 
Washington  v.  Bowen. 

The  notice  to  Washington  announcing 
an  administrative  hearing  to  reconsider 
the  disapproval  of  its  State  plan 
amendment  reads  as  follows: 
Mr.  Ron  Koto. 
Director,  Division  of  MedicoJ  Asaistancs. 

HB-tt  Department  of  Social  tad  Health 

Servicm.  Olympia.  Waaliingtoa  98604- 

0006. 

Dear  Mir.  Kera:  I  am  adviaing  you  that  your 
request  for  reconsideration  of  the  decision  to 
disapprove  Wsshingtan  State  plan 
anciMliiMnrt  8B-6  was  received  on  July  10, 
1989. 

His  plan  ansodnent  includes  Ibar  income 
and  moum  pottdee  which  the  State 
believes  aie  more  Wtmnl  than  those  of  the 
Aid  to  Families  writh  Dependent  Childzen 
(AFDC)  and  Supplemental  Security  Income 
(SSI)  programs  and  a  post-eligibility  policy 
more  Uberal  than  permitted  under  section 
1902(aHl7)  of  the  Sodal  Secmfty  Act  (the 
Act).  WaahingtaB  submitted  this  amendment 
for  considantian  wtar  the  Medicaid 
moratorium  promion  of  section  2373(c)  of  the 
Deficit  ReductiOD  Act  of  1964. 

The  issues  in  this  matter  arr.  (1)  whether 
the  proposed  income  policies  exceed  the 
Federal  financial  participation  (FFP)  limits 
estaWshed  under  section  ig03(n  of  flie  Act; 
(2)  wbetlier  moretorimn  protection  would  not 
be  consiataat  with  socUons  ieoe(aM4)  and 
1902(a)(l»)  of  the  Act:  (3)  wfaeAar  the 
eligibility  ptoviaions  of  tlw  amendment 
otherwise  quali^  for  moratorium  protection: 
(4)  whetlier  the  proposed  post-«li^hiIity 
policy  is  protected  by  the  moratorium;  and  (S) 
whether  the  amendment  is  protected  by  the 
decision  of  the  Ninth  Circuit  Court  of  Appeals 
in  Washington  v.  Bowen. 

I  am  achadbltBR  a  having  on  your  raquest 
to  be  held  OB  Octtriier  3.  ISOft  at  ttoa  aA.  la 
Room  200. 2201  Sixth  Avesne.  SaatHft 


Washington,  if  this  date  is  not  aoceptabie,  we 
would  be  ^ad  to  set  another  date  that  ia 
mutnaOy  agreeable  ta  the  parties.  The 
hearing  will  be  governed  by  the  procedures 
prescribed  in  42  CFR  Part  430. 

I  am  designating  Utt.  Stanley  ICrostar  as  the 
presiding  officer,  if  these  arrangements 
present  any  problems^  please  contact  the 
Docket  Cierk.  In  order  to  facilitate  any 
communication  which  may  be  necessary 
between  tlw  parties  to  the  hearing,  iriease 
notify  tiie  Docket  Clerk  of  tiie  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  Docket  Clerk  can  be  reached 
at  (301)  966-4471. 

Sincerely, 
Louis  B.  Hays. 
Acting  Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 

U.S.C.  1318):  42  CFR  43ai8) 

(Catalog  of  Federal  Dbmestic  Assistance 

Program  No.  13.714,  Medicaid  Assistance 

Program) 

Dated:  August  9, 1969. 
Louis  B.  Hays, 

Acting  Administrator,  Health  Care  Financing 

Administration. 

[FR  Doc.  89-19043  Filed  8-14-89:  8:45  am] 

BHiaM  CODE  4130-03-11 


PubRc  Itealtii  S6nric8 

HeaMi  RMoiimsand  Servic«s 
AdminMraWof^  Advisory  Commisaion 
on  Childhood  Vaceinea  RoqtiMl  for 
Nomkiationo  for  \toting  Mambera 

aqency:  Health  Resources  and  Services 

Administration. 

action:  Notice. 


summary:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
requesting  nominations  to  fill  three 
vacancies  on  the  Advisory  CommissicHi 
on  Childhood  Vacdnes.  The 
Commission  advises  the  Secretary, 
HHS,  and  was  established  by  Title  XXI 
of  the  PnbHc  Healtl  Service  Act, 
enacted  by  Pubhc  Law  9&-660  and 
amended  by  Public  Law  100-203. 
ron  FURTHER  mFORMATION  CONTACT: 
Ms.  Rosemary  Havlll.  Commission 
Principal  Staff  Liaison  at  (301)  443-6593. 
DATES:  Nominations  are  to  be  submitted 
by  September  15, 1^69. 
AOOMSsn:  All  nominations  are  to  be 
submitted  to  the  Administrator,  Vaccine 
Injury  Compensadn  Branch,  OfBce  of 
Quality  Asauranoe  and  LiabiUty 
Management,  Bureau  of  healdi 
Professions,  Health  Resources  and 
Services  Adminiatntion  (HRSA),  Room 
4-101,  Paridawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20657. 
SUPPI^MENTARV  INFORMATION:  Under 
the  authorities  that  estaUished  the 
Advisory  Commisrfon  on  Childhood 
Vaccines,  viz.,  the  Federal  Advisory 


Committee  Act  of  Ortober  6. 1972  (Pab. 
L.  92-463)  and  section  2119  of  the  PubKc 
Health  Service  Act,  42U.S.C.  300aa-19, 
as  added  by  Public  Law  99-660  and 
amended  by  Public  Law  100-203.  HRSA 
is  requesting  nominations  for  three 
voting  members  of  the  Commission. 

The  Commission  advises  the 
Secretary  on  the  implementation  of  the 
National  Vaccine  Injuiy  Compensation 
Program;  on  its  own  Initiative  or  as  the 
result  of  the  filing  of  a  petition, 
recommends  changes  in  the  Vaccine 
Injury  Table;  advises  the  Secretary  in 
implementing  the  Secretary's 
responsibilities  under  section  2127 
regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer 
or  no  signiHcant  adverse  reactions; 
surveys  Federal,  State,  and  local 
programs  and  activities  relating  to  the 
gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  requirements 
of  section  2125(b),  and  advises  the 
Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to 
the  frequency  and  severity  of  adverse 
reactions  associated  with  childhood 
vaccines;  and  recommends  to  dte 
Director  of  the  National  Vaccine 
Program  research  related  to  vaccine 
injuries  wdnch  should  be  conducted  to 
carry  out  the-National  Vaccine  Injury 
Compensation  Program. 

The  Commission  consists  of  nine 
members  appointed  by  the  Secretary  as 
follows:  three  health  professionals,  who 
are  not  employees  of  the  United  States, 
and  who  have  expertise  in  the  health 
care  of  children,  the  epidemiology, 
etiology,  and  prevention  of  childhood 
diseases,  and  the  adverse  reactions 
associated  with  vaccines,  of  whom  two 
are  pediatricians;  thre*  members  from 
the  general  public  of  whom  two  are 
legal  representatives  of  children  who 
have  suffered  a  vaccine-related  injury  or 
death;  and  three  attorneys,  one  of  Whom 
is  an  attorney  whose  specialty  includes 
representation  of  persons  who  have 
suffered  a  vaccine-related  injury  or 
death  and  one  of  whom  is  an  attorney 
whose  specialty  includes  representation 
of  vaccine  manufacturers.  In  addition, 
the  Director  of  die  National  Eastitutes  of 
Health,  the  Assistant  secretary  for 
Health,  the  Director  of  the  Cmters  for 
Disease  Control,  and  the  Conunissioner 
of  Pood  and  Drugs  (or  the  designees  of 
such  officials],  serve  as  non-voting  ex 
officio  members. 

SpecificaHy,  HRSA  b  requesting 
nominatjons  for  three  voting  members  of 
the  Comnrission  repreteutiiig  (!)  a 
health  professional  vrith  special 
experience  in  childhood  disease;  (2)  a 
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member  form  the  general  public  who  is  a 
legal  representative  of  a  child  who  has 
suffered  a  vaccine-related  injury  or 
death;  and  (3)  an  attorney  whose 
specialty  includes  representation  of 
persons  who  have  suffered  a  vaccine- 
related  injury  or  death.  Nominees  will 
be  invited  to  serve  three-year  terms 
beguiling  January  1. 1990,  and  ending 
December  31, 1992. 

Interested  persons  may  nominate  one 
or  more  qualified  persons  for 
membership  on  the  Advisory 
Commission.  Nominations  shall  state 
that  the  nominee  is  willing  to  serve  as  a 
member  of  the  Commission  and  appears 
to  have  no  conflict  of  interest  that  would 
preclude  Commission  membership. 
Potential  candidates  will  be  asked  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest  A 
curriculum  vitae  should  be  submitted 
with  the  nomination. 

The  Department  has  special  interest 
in  assuring  that  women,  minority  groups, 
and  the  physically  handicapped  are 
adequately  represented  on  advisory 
bodies  and  therefore  extends  particular 
encouragemnt  to  nominations  for 
appropriately  qualified  female,  minority 
or  physically  handicapped  candidates. 

Dated:  August  9, 1989. 
John  H.  Kelso, 
Acting  Administrator. 
[FR  Doc.  89-19002  Filed  8-14-89;  8:45  am] 
BtLUNG  CODE  4160-15-11 


Agency  for  Toxic  Substances  and 
Disease  Registry;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HT  (Agency  for  Toxic 
Substances  and  Disease  Registry]  of  the 
Statement  of  Organizations,  Functions, 
and  Delegations  of  Authority  of  die 
Department  of  Health  and  Human 
Services  (50  FR  25129-25130.  dated  June 
17, 1985],  is  hereby  amended  to  reflect 
new  responsibilities  mandated  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  Specific 
changes  include  (a]  revision  of  the 
mission  statement,  (2]  revision  of  the 
functional  statements  for  the  Office  of 
the  Administrator  and  the  Office  of  the 
Associate  Administrator,  and  (3]  change 
in  the  title  of  the  Office  of  the  Assistant 
Administrator. 

Delete  in  their  entirety  the  headings 
and  functional  statements  for  Section 
HT-A,  Mission.  Office  of  the 
Administrator  (HTA),  and  Office  of  the 


Associate  Administrator  (HTB),  and 
substitute  the  following: 

Section  HT-A,  Mission.  The  mission 
of  the  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  to  prevent 
or  mitigate  the  adverse  human  health 
effects  and  diminished  quality  of  life 
that  result  from  exposure  to  hazardous 
substances  in  the  environment  Tlie 
ATSDR  responsibilities  are  specified  in 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA]  as  amended  in 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  and  in 
amendments  (Hazardous  and  Solid 
Waste  Amendments  of  1984]  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA].  ATSDR  works  closely  with 
State,  local,  and  other  Federal  agencies 
to  reduce  or  eliminate  illness,  disability, 
and  death  that  result  from  exposiu^  of 
the  public  and  workers  to  toxic 
substances  at  spill  and  waste  disposal 
sites.  Through  additional  laws,  ATSDR 
provides  environmental  support  to  other 
national  efforts,  such  as  the  disposal  of 
medical  wastes. 

To  carry  out  its  CERCLA  mission, 
ATSDR  (1]  evaluates  data  and 
information  on  the  release  of  hazardous 
substances  htto  the  environment  to 
assess  any  current  or  futiu«  impact  on 
public  health,  develops  health 
advisories  or  other  health 
recommendations,  and  identifies  studies 
or  actions  needed  to  evaluate  and 
mitigate  or  prevent  adverse  human 
health  effects;  (2]  summarizes  and 
interprets  available  data  on  the  health 
effects  of  hazardous  substances  in 
consultation  with  the  Environmental 
Protection  Agency  (EPA]  and  other 
programs  and  agencies  of  PHS,  and  in 
cooperation  with  the  National 
Toxicology  Program  (NTP),  initiates 
toxicologic  research  to  determine  the 
health  effects  of  designated  hazardous 
substances,  where  needed;  (3)  provides 
health-related  support  in  public  health 
emergencies,  including  public  health 
advisories  involving  exposure  to 
hazardous  substances;  (4]  estabUshes 
and  maintains  a  registry  of  persons 
exposed  to  hazardous  substances  and  a 
registry  of  serious  diseases  and  illnesses 
in  persons  exposed  to  toxic  substances 
as  a  result  of  environmental  exposure; 
(5]  expands  knowledge  of  the 
relationship  between  exposure  to 
hazardous  substances  and  adverse 
human  health  effects,  through 
epidemiologic  toxicologic  laboratory, 
and  other  studies  on  hazardous 
substances;  (6]  develops  and 
disseminates  to  physicians  and  other 
health  care  providers  informational 
materials  on  the  health  effects  of  toxic 
substances:  [7]  establishes  and 


maintains  a  publicly  accessible 
inventory  on  harardous  substances;  (8) 
assists  service  and  research  programs  in 
occupational  safety  and  health  to 
protect  workers  at  Superfund  sites  and 
workers  who  respond  to  emergency 
releases  of  hazardous  substances;  (9) 
maintains  a  nationwide  list  of  sites  that 
are  closed  or  restricted  to  the  public 
because  of  contamination  by  hazardous 
substances. 

To  carry  out  its  RCRA  mission, 
ATSDR  (1)  provides  immediate  or  short- 
term  assistance  to  EPA  regional  and 
headquarters  staff  to  provide  health 
advice  and  health  effect  information 
about  releases  of  hazardous  substances 
at  landfills  and  surface  impoundments; 
(2]  conducts  health  assessment  when  a 
landfill  or  surface  impoundment  has 
been  found  to  pose  a  substantial 
potential  risk  to  human  health. 

Office  of  the  Administrator  (HTA).  (1) 
Directs  and  evaluates  the  programs  and 
activities  of  the  Agency;  (2]  provides 
leadership  for  implementing  statutory 
responsibilities;  (3]  approves  the 
Agency's  goals  and  objectives;  (4) 
provides  overall  policy  direction  to  the 
scientific/medical  program;  (5)  plans, 
promotes,  and  coordinates  an  ongouig 
program  to  assure  equal  employment 
opportunities;  (6]  provides  leadership  for 
and  assessment  of  administrative 
management  activities;  (7]  assures 
coordination  with  appropriate  PHS  staff 
offices  and  other  relevant  agencies  for 
administrative  and  program  matters, 
such  as  coordinating  emergency 
response  activities  that  involve  action  at 
the  PHS  level 

Office  of  the  Assistant  Administrator 
(HTB).  (1)  Develops,  manages, 
coordinates,  and  evaluates  all  the 
health-related  program  activities  of 
ATSDR  that  are  mandated  by  CERCLA 
and  other  statutes;  (2]  provides  overall 
leadership  in  health-related  activities  for 
hazardous  waste  sites  and  chemical 
releases;  (3]  provides  overall 
coordination  for  the  research  programs 
and  science  policies  of  the  Agency;  (4) 
provides  management  for  the  ATSDR 
Board  of  Scientific  Counselors;  (5) 
provides  management  for  the  ATSDR 
regional  operations;  (6]  provides  overall  . 
policy  formulation,  budgetary  and 
human  resource  management  and 
administrative  support  (7]  maintains 
liaison  with  other  Federal,  State,  and 
local  agencies,  institutions,  and 
organizations  having  Superfund 
responsibilities;  (8]  directs  and 
coordinates  activities  in  support  of  the 
Department's  Equal  Employment 
Opportunity  program  and  employee 
development 
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Dated:  July  31, 1MB. 
LoubW.OriliM. 
Sacntary. 
[FR  Doc.  a»-19014  Rled  S-14-eB;  MS  un] 


AnU-OruB  AbuM  Ad  Of  1988; 
Dowflilioii  of  Authwlly 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  May  26, 1989,  under  Titles  II 
and  m  of  the  Anti-Drug  Abase  Act  of 
1988,  Public  Law  100-890,  from  tiie 
Secreatry  of  Health  and  Human  Services 
to  the  Assistant  Secretary  for  Health,  I 
have  delegated  these  authorities  as 
foUowK 

1.  To  die  Administrator,  Alcohol,  Drug 
Abuse,  and  Mental  Health 
Administration,  with  authority  to 
redelegate,  all  die  authorities  vested  in 
the  Secretary  onder  tide  H,  sectioa  2071, 
and  title  IIL  secdon  3521  of  die  Anti- 
Drug  Abuse  Act  of  1988.  Public  Law  100- 
600,  as  amended  hereafter.  This 
delegation  exclodet  the  authority  to 
promulgate  regulations  and  to  sudimit 
reports  to  Coi^ress. 

2.  To  die  Director,  Office  of 
Management,  without  authority  to 
redelegate.  the  audMwity  under  title  0, 
section  2073  of  the  Anti-Dmg  Abuse  Act 
of  1988,  Public  Law  100-890,  aa  amended 
hereafter.  This  delegation  excludes  the 
authority  to  promulgate  regulations  and 
to  submit  reports  to  Congresa.  Both 
delegatioos  of  authority  became 
effective  on  August  4. 1980. 1  have 
affirmed  and  ratified  any  actiona  taken 
by  the  Administrator  of  the  Alcohol. 
Drug  Abuse,  and  Mental  Healdi 
Admim'stration  or  his  subordinates 
which,  in  effect,  involved  the  exercise  of 
the  authorities  delegated  prior  to  the 
effective  date  of  the  delegation. 

Datad:  August  4k  1988. 
iMMaMmn. 
AaaiaUaU  Secretary  for  Health. 
PH  Doc.  89-19088  Filed  8-14-88;  8.-45  am] 
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DEPARTMENT  OF  THE  MTERIOR 
fu-«4  M.» — I  n..y^,fpp^  iTamaQi 
Assessanant  Plan  and  RMtoraMon 
Strategy  for  tho  Exxon  VaidoK  OH  SpM 

AOENCT:  Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  draft 
natural  resource  damage  assessment 
plan  and  restoration  strategy  for  the 
Exxon  Valdez  oil  spill. 

•ummart:  This  notice  announces  die 
availability  on  August  18. 1989,  of  die 
draft  assessment  plan  prepared  by  the 


Trustee  Council  composed  of 
representatives  of  the  federal  and  State 
natural  resource  damage  trustees,  in 
response  to  die  E^oton  Valdf  z  oil  spill  of 
March  24  1989.  The  draft  plan  describe 
the  studies  that  will  be  used  to 
investigate  the  extent  of  natural 
resource  injuries  aid  the  corresponding 
damages  to  be  soi^ght  from  the 
potentially  responsible  parties,  including 
the  costs  of  restoring,  replacing,  or 
acquiring  the  equivalent  of  those  injured 
resources.  The  State  of  Alaska  and  three 
federal  agencies  (the  Departments  of 
Agriculture  and  the  Interior  and  die 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  are  the 
responsible  trustees  to  protect  and 
assess  injuries  to  aatural  resources  as 
provided  by  the  Cemprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  and  the  Gean  Water  Act 
(CWA),  and  have  Jointly  prepared  this 
plan. 

date:  Comments  must  be  received  at  the 
following  address  by  September  30, 
1989:  Trustee  Council  Box  20892, 
Juneau,  Alaska  99702. 
ADDRESS:  A  copy  of  die  draft 
assesement  plan  may  be  obtained  by 
contacting  the  Truatee  Council  at  one  of 
the  following  addresses:  Trustee 
Council,  P.O.  Box  20792.  Juneau.  Alaska 
99802  (telephone  (907]  27&-3550}.  or 
Trustee  Council  c/o  Deputy  Director, 
U.S.  Fish  and  Wildlife  Service,  Room 
3340, 18di  and  C  Streets,  NW, 
Washington.  DC  20240  (telephone  (202) 
343-8286]. 

FOR  RJRTHER  INFORMATION  CONTACT. 

Mary  Fitzgerald-Joies  or  Barbara  Hyder 
(907)  276-3550. 

SUPPLEMENTARV  INFORMATION:  The 
March  24. 1989.  grounding  of  the  Tanker 
Exxon  Valdez  in  Alaska's  Prince 
William  Sound  caesed  the  largest  oil 
spill  in  U.S.  history.  Approximately  11 
million  gallons  of  Nordi  Slope  crude 
moved  through  the  southwestern  portion 
of  the  Sound  and  along  the  coast  of  the 
Western  Gulf  of  Alaska,  causing 
extensive  harm  to  natural  resources. 
The  draft  plan  Aat  is  the  subject  of 
today's  Notice  deacribes  the  process  by 
which  diat  harm  will  be  evaluated  so 
that  compensation  can  be  sought  from 
those  potentially  responsible  Un  the 
spill.  The  State  of  Alaska  and  diree 
federal  agencies  (die  Departments  of 
Agriculture  and  the  Interior  and  NOAA) 
are  the  responsible  trustees  to  protect 
and  assess  injuries  to  natural  resources 
as  provided  by  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  OCQtCLA]  and  the 
Clean  Air  Act  (CWA).  The 
Environmental  Protection  Agency  (EPA) 


is  a  consultant  to  the  Trustee  Council 
The  Trustees,  throu^  representatives 
on  the  Trustee  Cotmcl,  have  prepared  a 
draft  Natural  Resource  Damage 
Assessment  Plan  and  Restoration 
Strategy,  and  fbllowing  public  review, 
will  adopt  a  final  plan  and  implement  it. 

The  studies  in  this  draft  plan  have 
been  designed  to  assess  the  extent  of 
current  and  potential  damages  to 
natural  resources  and  to  develop  a 
strategy  for  restoration  of  the  affected 
areas.  The  Natural  Resource  Trustees 
note  that  they  have  approved  funding  of 
the  studies  constituting  the  Plan  only 
until  February  28, 1999.  Additional 
studies  will  be  funded  only  upon  a 
finding  that  a  study  is  required  to 
support  assessment  of  legally 
recoverable  natural  resource  damages, 
is  fully  justified  scientifically,  and  is 
consistent  with  the  ultimate  objective  of 
restoration  of  the  ecology  of  the  affected 
area. 

Because  of  the  need  to  act 
expeditiously  in  the  wake  of  the 
accident  the  trustee  agencies  have 
commenced  virtually  all  of  the  studies 
ouUined  in  the  draft  natural  resource 
damage  assessment  plan,  and  the 
studies  are  well  underway.  Fidd  data 
gathering  will  cease  in  die  mid  to  late 
September  due  to  weather,  cmd  data 
analysis  will  occur  until  February  28, 
1990. 

From  now  through  February,  the 
Trustees  will  consider  comments 
received  pursuant  to  this  Notice  and  will 
evaluate  carefully  the  studies,  and 
subject  them  to  technical  peer  review, 
as  well  as  policy  and  legal  review,  to 
assure  that  the  damage  assessment  plan 
and  its  component  studies  meet  the 
Administration's  goal  of  expeditious 
restoration  of  the  ecology  of  the  affected 
area,  and  are  necessary  to  support 
assessment  of  legally  recoverable 
natural  resource  damages.  The  Trustees 
also  will  review  the  data  collected  and 
analyzed  in  the  first  year  to  determine 
the  usefulness  of  the  studies  as 
conducted  and  the  need  for  further 
studies. 

The  assessment  process  has  three 
components:  (1]  Determination  and 
quantification  of  injury,  (2] 
determination  of  damages,  and  (3) 
development  of  a  restoration  strategy. 
Determination  of  injury  involves 
documenting  the  exposure  of  the 
resources  to  oil  from  the  Exxon  Valdez. 
and  identifying  which  resources  were 
adversely  afTected  by  that  exposure. 
Quantification  of  the  injury  involves 
measuring  the  amount  of  adverse  effect 
upon  each  resource.  Determination  of 
damages  involves  putting  a  price  tag  on 
those  adverse  effects.  The  total  amount 
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of  diose  "damages"  then  can  be  claimed 
as  compensation  for  the  cumulative 
injury  sustained  by  all  natural 
resources.  The  trustees,  with  the 
assistance  of  EPA,  will  develop  and, 
after  public  review,  approve  and 
implement  a  restoration  plan  to  ensure 
that  the  recovered  damages  will  be  used 
to  restore,  replace,  or  acquire  the 
equivalent  of  the  injured  natural 
resources  as  appropriate. 

The  studies  described  in  the  draft  plan 
fall  into  nine  categories:  (1)  Coastal 
Habitat;  (2)  Air/Water  (3)  Fish/ 
Shellfish;  (4)  Marine  Mammals;  (5) 
Terrestrial  Mammals-,  (6)  Birds;  (7) 
Technical  Services  (including  chemistry, 
histopathology,  and  an  integrated 
geographic  information  system, 
complete  with  mapping)  to  support  the 
resource  studies;  (8)  Economics,  (9) 
Restoration  Activities.  The  studies  will 
be  performed  in  accordance  with  the 
quality  assiirance/quality  control  plan 
described  in  appendix  A  of  the  draft 
plan.  The  studies  are  coordinated  v.ithin 
each  group  and  across  groups  to 
determine  and  quantify  injury  and  to 
support  the  damage  determination. 

Comments  are  being  solicited  to 
ensure  that:  Important  resource 
concerns  are  not  omitted  from  the 
assessment;  the  methodologies  are  given 
an  independent  review  and  that  the 
appropriate  methodologies  are  chosen 
for  the  assessment;  and  that  the  costs  of 
assessment  are  reasonable. 

Dated:  August  11, 198a 
Ralph  W.T«r. 
Counselor  to  the  Solicitor. 
[FR  Doc.  89-19236  Filed  6-14-89;  B:45  am] 
BILUNG  CODE  4310-W-M 


Bureau  of  Land  Manaoement 
[CO-07(M)»-4410-10-2410] 

Grand  JunctkNi  District  Advisory 
Council  Meeting 


T.  Bureaa  of  Land  Management, 
Department  of  tlie  Interior. 
action:  Notice  of  meeting  of  Grand 
Junction  District  Advisory  Council 

summary:  Notice  is  hereby  given  that  a 
meeting  of  the  Grand  Junction  District 
Advisory  Council  will  be  held  on 
Thursday.  September  21, 1989.  Hie 
meeting  will  convene  in  the  conference 
room  at  the  Bureau  of  Land 
Management  Office,  764  Horizon  Drive, 
Grand  Junction,  Colorado  at  9  a.m. 
SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  wlD  include:  (1) 
Introductions;  (2)  opening  remarks  by 
District  Manager  (3)  Glenwood  Springs 
Resource  Area  ofidate;  (4)  Grand 


Junction  Resource  Area  update;  (5)  field 
tour  of  selected  project  areas;  and  (6) 
public  presentation. 

The  meeting  is  open  to  die  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  between  4  and 
4:30  p  jn.  to  file  written  statements  for 
the  Council's  consideration.  Anyone 
wishing  to  make  an  oral  statement  must 
notify  the  District  Manager,  Bureau  of 
Land  Management,  764  Horizon  Drive, 
Grand  Junction,  Colorado  81506  by 
September  15, 1989.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 

Minutes  of  the  Council  meeting  will  be 
maintained  in  the  District  Office  and  be 
available  for  public  inspection  and 
reproduction  (during  regular  business 
hours]  after  thirty  (30]  days  following 
the  meeting. 

Further  information  on  the  meeting 
may  be  obtained  at  the  above  address, 
or  by  calling  303-243-6552. 
Bruc«  Conrad, 

District  Manager,  Gmnd /unction  District 
[FR  Doc.  88-19076  Filed  8-14-48: 8:45  am] 

■HJJMS  CODE  4S10-JB-M 


[AZ  020-41-S410-ZAOJ;  A-22922] 

Receipt  of  Conveyance  of  Mineral 
Interest  Application 

Notice  is  hereby  given  that  pursuant 
to  section  209  of  die  Act  of  October  21, 
1978,  90  Stat.  2757,  Space  Biospheres 
Ventures  has  applied  to  amend  their 
application  for  conveyance  of  the 
mineral  estate  described  as  follows: 

Gila  and  Salt  River  Meridian,  Arizoaa 

T.  10  S.,  R.  14  E., 

Sec.  12,  SEV* 
T.  10  S..  R.  15  E., 

Sec.  5.  lot*.  4,  a,  9: 

Sec.  7,  lots  1.  2.  3,  4; 

Sec.  8.  lot  2. 
T.  8  S.,  R.  16  E.. 

Sec.  31,  lots  1.  2,  3.  4.  EV^.  EVtVl/'A. 

Containing  approximately  956  acres. 
Additional  information  concerning  this 
application  may  be  obtained  from  the 
Area  Manager,  Phoenix  Resource  Area, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interests 
described  above  will  be  segregated  to 
the  extent  that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application  or  two  years 


fitm  the  date  of  filing  of  die  application. 
July  28, 1989,  whichever  occurs  first. 

Dated  Aigust  4. 1989. 
ChariasFtoet. 

Asiodate  Diatrict  Manager. 
[FR  Doc  88-19074  FUed  8-14-88;  8>«5  am] 

BiUJNO  CODE  4S10-3»4I 

[CO-932-09-4214-10;  C-TSSU] 

Notice  Of  Proposed  WRhdrawal: 
Opportunity  for  PubHc  MceUnq. 
Colorado 

August  7. 1889. 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKMC  Notice. 

summary:  The  U.S.  Departinent  of  die 
Interior,  Bureau  of  Land  Management 
proposes  to  withdraw  and  transfer 
administrative  jurisdiction  of  73.92  acres 
of  public  land  near  Leadville,  Colordao, 
to  the  U.S.  Fish  and  Wildlife  Service  for 
40  years  to  protect  improved  facilities 
used  in  conjunction  with  the  Leadville 
Fish  Hatchery.  This  notice  closes  the 
land  to  surface  entry  and  mining  for  up 
to  two  years.  The  leind  remains  open  to 
mineral  leasing. 

date:  Comments  or  requests  for  public 
meeting  on  diis  proposed  wididrawal 
must  be  received  on  or  before  November 
13, 1989. 

ADDRESS:  Bureau  of  Land  Management, 
Colorado  State  Office,  2850  Yomigfield 
Street.  Lakewood,  Colorado  80Z15-707B. 

FOR  FURTHER  INPORMATKM  CONTACT: 
Doris  E.  Chelius,  (303)  236-1752. 
SUPPlfMENTARY  iNFORMATKMC  On 

August  2, 1989,  the  Under  Secretary  of 
the  Interior  approved  an  application  to 
withdraw  the  following  described  public 
land  from  settiement.  sale,  location  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights,  and  transfer 
administrative  jurisdiction  to  the  US. 
Fish  and  Wildlife  Service; 

8di  Piiwipal  MerediaB 

T.9S.,R.81W., 
Sec.  35.  lot  3: 
Sec.  36,  Iota  17, 18,  21,  22,  and  24. 

The  area  described  aggregates 
approximately  73.92  acres  of  public  land 
in  Lake  County,  Colorado. 

The  purpose  of  this  withdrawal  is  to 
protect  constructed  facilities  which  are 
a  part  of  the  Leadville  Fish  Hatchery. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  persons 
who  wish  to  submit  comments  in 
connection  with  this  action  or  persons 
who  desire  to  be  heard  at  a  meeting  on 
this  matter  should  submit  their 
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comments  or  requests  in  writing  to  the 
Colorado  State  Director  at  the  address 
shown  above.  If  it  is  determined  that  a 
pubUc  meeting  should  be  held,  notice  of 
the  time  and  location  of  this  meeting 
will  be  published  in  the  Fedoal  Register 
at  least  30  days  prior  to  the  date  of  the 
meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  die 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  uses  which  may  be 
allowed  during  this  period  will  be  those 
discretionary  uses  that  do  not  conflict 
with  operation  of  the  Leadville  Fish 
Hatchery. 
John  H.  Lancelot. 

Acting  Chief.  Branch  of  Realty  Programs. 
[FR  Doc.  89-19075  Filed  S-14-«g;  8:45  am] 
■mm  CODE  4«i»g»« 


Fish  and  Wildlife  Service 

Avallabmty  of  a  Finding  of  No 
Significant  Impact  on  the  Service's 
Propoeal  To  Expand  the  Boundary  of 
Back  Bay  National  WNdllfe  Refuge 

aoency:  Fish  and  WUdlife  Service, 
Interior. 

action:  Notice. 


f.  This  notice  advises  the  public 
that  the  Finding  of  No  Significant  Impact 
on  the  Proposal  to  Expand  the  Boundary 
of  the  Back  Bay  National  Wildlife 
Refuge  in  Virginia  Beach,  Virginia  is 
available  for  pubUc  review.  This  notice 
is  made  available  in  conformance  with 
40  CFR  1501.4(e)(2).  in  which  the  agency 
shall  make  the  finding  of  No  Significant 
Impact  available  for  public  review  for  30 
days  before  the  agency  makes  its  final 
determination  whether  to  prepare  an 
environmental  impact  statement. 

A  draft  Environmental  Assessment  on 
the  proposal  was  previously  released  for 
a  six-month  public  review  and  comment 
period  on  December  6. 1988.  A  final 
Environmental  Assessment  was  made 
available  for  a  30-day  public  review 
period  beginning  on  June  22, 1988. 
DATES:  Written  comments  on  the 
Finding  of  No  Significant  Impact  are 
requested. 

ADontSS:  Comments  should  be 
addressed  to:  Regional  Director  (RE), 
U.S.  Fish  and  WUdlife  Service,  One 
Gateway  Center,  Suite  70a  Newton 
Comer,  Massachusetts  02156. 
KM  nmTNm  NwomiATioN  contact: 
Ms.  Joonn  Raducha,  U.S.  Fish  and 


Wildlife  Service.  One  Gateway  Center, 
Suite  700,  Newton  Comer, 
Massachusetts  02168.  (617)  965-5100, 
extension  410. 

Individuals  wishing  copies  of  this 
Finding  of  No  Significant  Impact  for 
review  should  immediately  contact  the 
above  individual. 

Dated:  August  9, 19B9. 
James  Gillett, 
Regional  Director. 

[FR  Doc.  89-19046  Filed  8-14-69;  8:45  am] 
MLUNQ  CODE  4310-SS-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  Usting  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  August 
5, 1989  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington,  DC 
20013-7127.  Written  comments  should 
be  submitted  by  August  30, 1989. 
Carol  D.Shull, 

Chief  of  Registration,  National  Register, 
Comiecticut 
Fairfield  County 

Greenwich  Avenue  Historic  District,  Rouglily 
bounded  by  RaiboadL  Arch,  Field  Point,  W. 
Elm.  Greenwich.  Putnam.  Mason. 
Havemeyer.  and  Bruce.  Greenwich. 
69001215 

District  of  Columbia 

District  of  Columbia 

MacFeely,  Gen.  Robot  House,  2015 1  St., 
NW..  Washington,  19001214 

Georgia 

Cobb  County  \ 

Whitlock  Avenue  Historic  District,  Roughly 
bounded  by  McCortl  St.  Oakmont  St. 
Whitlock  Ave.,  Powder  Springs  Rd., 
Trammel  St.  Maxwell  Ave.,  and  Hazel  St. 
Marietta,  89001216 


Toombs  County 

Smith,  Jim,  House,  Rt  3/Toombs  County  Rd. 
18,  Lyons  vicinity,  89001213 

Wayne  County 

Carter,  Leonard.  Home,  311 S.  Wayne  St. 
lesup,  89001212 

Dliiiois 

Cook  County 

Sunderlage  Farm  Sm^house,  1775  Vista 
Walk,  Hofiman  Estates,  89001210 


Louisiana 

St  John  The  Baptist  Parish 

Dugas  House,  LA  18,  Edgsrd  vicinity, 
89001211 

Massachusetts 

Middlesex  County 

Adams,  Charles — Woodbury  Locke  House 

(Somerville  MPS),  178  Central  St. 

Somerville,  89001240 
Adams-Magoun  House  (Somerville  MPS), 

436  Broadway,  Somerville,  89001239 
Bacon,  Clifton,  House  (Somerville  MPS).  27 

Chester  St.  Somerville,  89001244 
Barnes,  Walter  S.  and  Mtlissa  E.,  House 

(Somerville  MPS),  140  Highland  Ave., 

Somerville.  89001266 
Brackett,  S.  E.,  House  (Somerville  MPS),  63 

Columbus  Ave.,  Somerville,  89001252 
Broadway  Winter  Hill  Congregational 

Church  (Somerville  MPS),  404  Broadway, 

Somerville.  89001238 
Brooks,  James  H,  House  (Somerville  MPS). 

61  Columbus  Ave.,  Somerville.  89001251 
Central  Library  (SomervHle  MPS).  79 

Highland  Ave.,  Somerville,  89001274 
Cliff,  Z.E.  House  (Somertille  MPS),  29 

Powderhouse  Terr.,  Somerville,  88001280 
Cook,  Thomas,  House  (Somerville  MPS).  21 

College  Hill  Rd.,  Somerville,  89001250 
Cooper— Davenport  Tavent  Wing 

(Somerville  MPS).  81  Eustis  St,  Somerville, 

89001257 
Crowell,  C.  C.  House  (Somerville  MPS),  85 

Benton  Rd.,  Somerville.  89001236 
Downer  Rowhouses  (Adams  Street) 

(Somerville  MPS),  55  Adams  St. 

SomerviUe,  89001225 
Downer  Rowhouses  (Central  Street) 

(Somerville  MPS).19Z—2O0  Central  St, 

Somerville,  89001241 
First  Unitarian  Church  (Somerville  MPS),  130 

Highland  Ave.,  Somerville,  88001264 
First  Universalist  Church  (Somerville  MPS), 

125  Highland  St,  Somerville,  88001282 
Foster,  Alexander,  House  (Somerville  MPS), 

45  Laurel  St,  Somerville,  89001270 
Gaul,  Samuel,  House  (Somerville  MPS),  137 

Highland  Ave.,  Somerville,  89001265 
Grandview,  The  (Somerville  MPS).  82 

Munroe  St,  Somerville.  89001275 
Highland,  The  (Somervilh  MPS).  86  Highland 

St..  Somerville,  89001260 
Hollander  Blocks  (Somerville  MPS).  Walnut 

St  and  feasant  Ave.,  Somerville,  89001296 
Hopkins,  Elisha.  House  (Somerville  MPS), 

237  School  St.,  Somerville,  Somerville, 

88001284 
House  at  10  Arlington  Street  (Somerville 

MPS).  10  Arlington  St,  Bomerville. 

89001230 
House  at  14  Chestnut  Straet  (Somerville 

MPS),  14  Chestnut  St,  Somerville,  89001245 
House  at  16—18  Preston  Road  (Somerville 

MPS),  18-18  Preston  Rd,  Somerville, 

88001279 
House  at  197 Morrison  Arenue  (Somerville 

MPS),  197  Morrison  Ave.,  Somerville, 

88001273 
House  at  21  Dartmouth  Street  (Somerville 

MPS).  21  Dartmouth  St,  Somerville, 

89001255 
House  at  25  Clyde  Street  (Somervltte  MPS), 

25  Clyde  St,  Somervilla  89001247 
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House  at  29  ML  Vernon  Street  (Somerville 

MPS).  29  Mt  Vernon  St.  Somerville. 

89001302 
House  at  343  Highland  A  venue  (Somerville 

MPS).  343  Highland  Ave.,  Somerville. 

89001287 
House  at  35  Temple  Street  (Somerville  MPS), 

35  Temple  St.  SomerviUe,  80001288 
House  at  42  Vinal  Avenue  (Somerville  MPS), 

42  Vinal  Ave.,  Somerville,  89001290 
House  at  49  Vinal  Avenue  (Somerville  MPS), 

49  Vinal  Ave.,  Somerville,  89001292 
House  at  5  Prospect  Hill  (Somerville  MPS).  5 

Prospect  Hill,  Somerville,  89001281 
House  at  6  Kent  Court  (Somerville  MPS),  6 

Kent  Ct.  Somerville,  89001269 
House  at  72R  Dane  Street  (Somerville  MPS). 

72R  Dane  St,  Somerville,  89001254 
House  at  81  Pearl  Street  (Somerville  MPS).  81 

Pearl  St,  Somerville,  80001277 
Houses  at  28-38  Beacon  Street  (Somerville 

MPS).  2»-3e  Beacon  St,  Somerville, 

89001232 
Ireland.  Samuel.  House  (Somerville  MPS). 

117  Washington,  Somerville,  89001299 
Keyes.  Amos,  House  (Somerville  MPS).  12 

Adams  St,  Somerville,  89001224 
Knight.  RA.-Eugeae  Lacount  House 

(Somerville  MPS),  34  Day  St,  Somerville, 

89001256 
Langmaid  Building  (Somerville  MPS).  48-52 

Highland  Ave.,  Somerville,  89001259 
Langumaid  Terrace  (Somerville  MPS),  359- 

365  Broadway,  Somerville,  80001237 
Lockhardt,  Charles  H.,  House  (Somerville 

MPS).  88  College  Ave..  Somerville. 

89001249 
Loring.  George,  House  (Somerville  MPS),  76 

Hi^iland  Ave.,  SomerviUe,  68001263 
Lovejoy.  AJ^  House  (Somerville  MPS),  30 

Warren  Ave.,  SomerviUe,  89001297 
Ml  Vernon  Street  Historic  District 

(Somerville  MPS),  8-24  Mt  Vernon  SU 

SomerviUe,  89001223 
Munroe,  Robert.  House  (Somerville  MPS).  37 

Walnut  St,  SomerviUe.  89001294 
Mystic  Water  Works  (Somerville  MPS). 

Alewife  Brook  IHiy.  and  Capen  St, 

SomerviUe,  89001227 
Nichols.  John  F.,  House  (Somerville  MPS).  17 

Summit  St,  SomerviUe,  89001285 
Miles.  Louville  U.,  House  (Somerville  MPS). 

97  Munroe  St,  SomerviUe,  89001276 
Miles.  Louville,  House  (Somerville  MPS).  45 

Walnut  St.,  SomerviUe,  89001295 
Old  Cemetery  (Somerville  MPS),  SomerviUe 

Ave.  and  School  St,  SomerviUe,  89001301 
Otis-  Wyman  House  (SomerviUe  MPS),  67 

Thurston  St.,  SomerviUe,  89001289 
Parker-Burnett  House  (Somerville  MPS),  48 

Vinal  Ave.,  SomervUle,  89001291 
Prescott,  Gustavus  G,  House  (Somerville 

MPS).  65-67  Perkins  St.,  SomerviUe. 

89001278 
Russell,  Philemon,  House  (Somerville  MPS). 

25  RusseU  St,  SomerviUe,  89001282 
Russell.  Susan.  House  (Somerville  MPS),  58 

Sycamore  St.,  SomerviUe.  88001286 
Schuebeler.  Charles,  House  (Somerville 

MPS),  384  Washington  St,  SomerviUe, 

88001298 
Snow,  Laurel.  Jr..  House  (Somerville  MPS),  81 

Benton  Rd^  SomervUle,  88001234 
Somerville  High  School  (Somerville  MPS),  93 

Highland  SU  SomervUle,  89001261 


Somerville  Journal  Building  (Somerville 

MPS).  8-10  Wafaiut  St,  SomervUle, 

88001300 
Spring  Hill  Historic  District  (Somerville 

MPS),  Roughly  Iwunded  by  Summer, 

Central  Atherton,  and  Spring,  SomerviUe, 

89001222 
Tufts,  Peter  and  Oliver,  House  (Somerville 

MPS),  78  Sycamore  St,  Somerville, 

89001287 
Warren,  H.,  House  (Somerville  MPS).  205 

School  St,  SomervUle,  89001283 
West  Somerville  Branch  Library  (Somerville 

MPS).  40  CoUege  Ave.,  SomerviUe, 

8B001248 
Westwood  Rood  Historic  District  (Somerville 

MPS).  Roughly  bounded  by  Summer  St, 

Benton  Rd.  Westwood  Rd,  and  Central  St, 

SomervUle,  89001221 
Williams.  Charles,  House  (Somerville  MPS), 

108  Cross  St,  SomervUle,  88001253 
Williams,  Charles,  Jr..  House  (Somerville 

MPS),  1  ArUngton  St.  SomervUle,  89001228 
Williams.  F.  C  House  (Somerville  MPS).  37 

Albion  St,  SomervUle,  89001226 
Worthen,  Daniel.  House  (Somerville  MPS),  8 

Mt  feasant  St.,  SomervUle,  89001272 
Wright  House  (SomervUle  MPS),  54  Vinal 

Ave.,  SomerviUe,  89001293 
Wyatt,  George,  House  (Somerville  MPS),  33 

Beacon  St,  SomerviUe,  89001233 

New  Hampshire 
Cheshire  County 

Gilsum  Stone  Arch  Bridge,  Surry  Rd.  over  the 
Ashuelot  River  W  of  jet  NH  la  GUsum, 
89001207 

Strafford  County 

Sawyer  Woolen  Mills,  1  MiU  St.,  Dover. 
89001208 

New  Jersey 

Somerset  County 

Somerset  Courthouse  Green,  Roughly  E.  Main 
St  from  Grove  St  to  N  Bridge  St, 
SomervUle.  89001216 

New  Mexico 

Lea  County 

Loquna  Plata  Archeological  District,  Address 
Restricted,  Hobbs  vicinity,  86001209 

New  York 

Tompkins  County 

Cornell  Heights  Historic  District.  Roughly 
bounded  by  IGine  Rd.,  Highland  Ave., 
Brock  Ln.,  Triphammer  Rd.,  FaU  Creek, 
Stewart  Ave.,  and  Needham  °1.,  Ithaca. 
89001205 

Pennsylvania 

Lancaster  County 

North  Charlotte  Street  Historic  District, 
Roughly  N.  Charlotte  St  from  Harrisburg 
Pike  to  W.  lames  St,  Lancaster,  89001206 

Rliode  Island 

Newport  County 

President's  House.  Naval  War  College,  Naval 
Education  and  Training  Center  on  Coasters 
Harbor  Island  Newport,  88001219 


Blount  County 

Federal  Building  (Blount  County  MPS).  201  E 
Broadway,  MSryviUe,  80001217 

The  15-day  commenting  period  has 
been  waived  for  the  following  property 
in  order  to  assist  in  its  preservation: 

Rhode  IsUod 

Newport  County 

Taylor-Chaae-Smythe  House,  Chase  Ln., 
Naval  Education  and  Training  Center. 
Newport  89001220 

The  following  properties  were  printed 
in  previous  lists  under  the  incorrect 
counties.  The  following  corrections 
apply: 

California 

Los  Angeles  County 

Van  Buren  Place  Historic  District,  2820^2657 
Van  Buren  PI.,  Los  Angeles,  80001103 

Geoigia 

Bulloch  County 

South  Main  Street  Residential  Historic 
District.  (Downtown  Statesboro  MPS), 
Roughly  bounded  by  CoUege  Iil,  Southern 
RaUway  right-of-way,  Walnut  MilceU,  and 
S.  Main  Sts..  Statesboro,  88001161 

[FR  Doa  89-19115  Rkd  8-14-80;  &-45  am) 
MUJNQ  CODE  4*10-7e-e 


INTERSTATE  COMMERCE 
COMMISSION 

Passenger  Train  Operation;  Florida 
East  Coast  Ralway  Company 

[I.C.C.  Ontar  Na  P-102] 

The  National  Railroad  Passenger 
Corporation  (AMTRAK)  has  established 
through  passenger  train  service  between 
New  Yoi^  New  York  and  Miami, 
Florida.  Train  No.s  91  &  92,  the  Silver 
Star.  These  train  operations  require  the 
use  of  tracks  and  other  facilities  of  CSX 
Transportation,  Inc.  (CSXT).  A  portion 
of  the  CSXT  tracks  near  Aubumdale, 
Florida  are  temporarily  out  of  service 
because  of  a  derailment.  An  alternate 
route  is  available  via  the  Florida  East 
Coast  RaUway  Company  (FEC)  between 
West  Palm  Beach,  Florida  and  a 
connection  with  the  CSXT  at 
Jacksonville,  Florida. 

It  is  the  opinion  of  the  Commission 
that  such  an  operation  is  necessary  in 
the  interest  of  the  public  and  the 
commerce  of  the  people;  that  notice  and 
pubUc  procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  that 
good  cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

//  is  ordered. 


I 
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(a)  Purtuant  to  authority  vested  in  ne 
by  order  of  the  Commission  dedded 
January  13, 1986,  and  of  the  authority 
vested  in  the  '"^"""'ttifn  by  Section 
402(c)  of  the  Rail  Passenger  Service  Act 
of  1970  {46  VSJC  5B2(e)).  Florida  East 
Coeet  Raflway  Company  is  directed  to 
operate  traim  of  the  National  Railroad 
Passenger  Corporation  betwe^  Weat 
Palm  Beach.  Florida  and  a  connection 
with  CSX  Transportation,  Inc.  at 
JackaonvMe,  Flmida. 

(b)  In  execntiBg  the  provisions  of  this 
order,  the  common  carriers  involved 
^>U  procaad  even  if  no  agreement*  or 
arranpamoiti  may  now  exist  betweeu 
them  with  lefaence  to  the 
compensation  terms  and  conditions 
applicable  to  said  operations.  The 
compensation  terms  and  conditions 
shall  be,  during  the  time  this  order 
icmaiaa  in  fiDreB,  thoae  whidi  are 
voluntary  agreed  upon  by  and  between 
said  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  compensation 
terms  and  conditions  shall  be  as 
hereafter  fixed  by  the  Ccnrnnission  upon 
petition  of  any  or  all  of  said  carriers  m 
accordance  with  pertinent  audiortty 
conferred  upon  it  by  die  Interstate 
Commerce  Act  and  by  the  Rail 
Pasaangar  Service  Act  of  197D,  as 
amended. 

(c)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate, 
interstate,  and  fonign  coniaeice. 

(d)  Effective  date.  This  oedtr  shall 
become  effective  at  6:15  p.m.,  (e.d.t.). 
Iuly2&ig8B. 

(e)  Expiration  date,  thm  pronaions  of 
this  order  shall  expire  at  6:15  p.m., 
(e.d.t.],  luly  26, 1989.  anlesa  otherwise 
modifiaJL  ameaded.  or  vacated  by  order 
(tf  this  Commisaion. 

This  ordei  shall  be  served  i^wn 
Florida  East  Coast  R^Iway  Con4>any 
and  the  National  Railroad  Passenger 
Corporation,  and  a  copy  oC  this  order 
shaD  be  filed  with  the  Director,  Ofilce  of 
the  Federal  Register. 

biwd  at  Wadrin^oa  DC.  )dy  2S,  uaa 
B«maidCaillard.AgnL 

NotalaR.llBGaak 

Secntnry. 

[R  Due  V-niM  FOad  •-14-«gt  ac«  am} 


DOGkatNOwSlfOtl 


MiMOMrf  PmHIc  Rafroad  Co.— Joint 
Proltct  for  nrtoctfon  of  a  Ute  of 


Ob  )e^  la  Ifliai  KUeaoart  Padiic 
Railroad  Coopany  (MP)  fiad  a  notloa  of 
exemption  for  a  |ohit  profect  involving 
the  relocation  of  a  line  of  ralkoad  TUa 


project  invT^ves  die  acquisition  of 
overhead  trackage  rights  over  the  line  of 
the  Burlington  Northern  Railroad 
Company  (BN)  between  BN  milepost  G- 
42&a  at  Talsa,  C^  and  BN  milepost  E- 
482.35.  at  Henryetta,  OK,  a  distance  ol 
approximately  56.35  miles  in  (%nulgee 
and  Tulsa  Counties.  OK.  The  trackage 
rights  were  to  be  consummated  on  or 
after  July  15, 1989. 

The  joint  project  involves  the 
relocation  of  a  line,  of  railroad  titat  does 
not  disrupt  service  to  shippers  and  the 
incidental  abandonment  of  MP's 
existing  44-miIe  line,  the  Oklahoma 
Subdivision,  from  niilepost  130.0  near 
Muslujgee,  to  the  end  of  the  line  at 
milepost  174i}  near  Henryetta.  in 
Muakogree.  Okmu^e  and  \4cinto8h 
Coonties.  OK.  The  CommiBsioo  wiB 
assuBie  furisdictioa  over  die 
abandonment  and  discontinuance 
components  of  a  rriocation  project  only 
in  cases  where  the  proposal  involves, 
for  example,  a  chaage  in  service  to 
shippers,  eiqwnsiocr  into  new  tenitmy, 
or  a  change  in  existing  competitive 
situations.  See,  generally,  DeavierEr 
R.G.W.R.  Co.—Jt. Proj.— Relocation 
OverBN,  4  I.C.C,2d  95  (1987).  Under 
these  standards,  tic  abandonment  of  the 
involved  line  is  not  subject  to  the 
Commission's  jurisdiction.  The 
remainder  of  the  joint  relocation  project, 
involving  the  acquisition  of  overhead 
trackage  rights,  qualifies  under  die  class 
exemption  procedures  at  49  CFR 
1180.2(d)  (5)  and  (7). 

Use  of  this  exemption  will  be 
conditioned  on  appropriate  labor 
protection.  Any  en^loyees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  tiie  conditions  in  Norfolk 
and  Western  Ry.  Co.— Trackage 
Rights— BN,  354 1.C.C.  605  (1978),  as 
modified  in  Mendocino  Coast  Ry.,  Inc. — 
Lease  and  Operate,  360 1.CC.  853  (1980). 

Petitions  to  revoke  Uie  exemption 
under  49  U.S.C.  10S05(d)  may  be  filed  at 
any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transition. 
Pleadmgs  must  be  filed  with  Uie 
Conuaisaioo  and  served  on: 

Joseph  D.  Anthofer,  Missouri  Pacific 
Railroad  Compaay,  1416  Dodge  Street. 
Omaha.  NE  66179. 

Dated:  Aagvst  8.  IflM. 

Bf  the  Commission  ]aaa  F.  tytackall 
Director,  Office  of  Proceedings. 
Noteta  R.  McGea. 
Secretary. 

[FR  Doc  w-tgaaaniad  a-i4-as(  ms  am) 


[Finance  Docket  Now  31S221 

Rio  Grande  Industries,  Inc.,  et  aL— 
Purchaae  andTradcage  RIgMa— 
Chicago,  Missouri  and  Western 
RaltMfay  Company  Between  St  Louis, 
INOandChieaaa^lL 

aqency:  Interstate  Coeunerce 
Commission. 

action:  Notice  of  standards  and 
procedures. 

summary:  Pursuant  to  an  order  (^  the 
bankruptcy  court  exercising  its  authority 
under  the  Bankruptcy  Code.  11  U.S.C 
1172(b).  die  Cfunmission  has  been  given 
30  days  to  review  die  anticipated 
application  hi  this  proceeding.  The 
Commission  is  establishing  the 
procedures  and  schedule  to  be  followed. 
The  application  is  expected  to  be  filed 
on  or  about  August  2S.  198ft 

DATES:  Notices  of  intent  to  participate 
must  be  filed  and  served  on  applicants 
by  August  18, 1966.  Cbncurroitty  witii 
their  filing  of  the  application  with  the 
Commission,  applicants  shall  serve  a 
copy  of  the  appRcation  upon  parties 
which  file  notice  of  intent  to  participate. 
Written  comments  on  the  application 
must  be  filed  within  10  days  of  the  fibng 
of  the  application;  replies  to  die 
comments  will  be  due  7  days  thereafter. 
The  Commissioa  wiU  prepare  and  serve 
a  service  Ust  on  all  parties  filing  notices 
of  intent  to  participate.  A  ct^^y  of  all 
comments  and  replies  shall  be  served  on 
each  participant  on  the  service  list. 

annwrimi  Send  notice*  of  intent  to 
participate  and  an  original  and  tO  copies 
of  comments  to: 

Office  of  the  Secretary;  Case  Control 
Branch,  ATTN:  31522.  Room  1324, 
Interstate  Commerce  Conrntission. 
Washington.  DC  20423 

Also  send  copies  of  notices  of  intent 
to  participate  mid  any  cmnments  to: 

Applicants'  representatives:  George  W. 

Mayo,  Jr..  Uogan  &  Hartson.  555 

Thirteorth  Street.  NW..  Washington. 

DC  10004-1109 
John  R  Broadley.  Jenner  &  BLotk,  21 

DuPoot  Circle,  NW.,  Wa^ington,  DC 

20036 
Representative  of  Amtrak:  T.  Michael 

Kerrine,  Deputy  General  Counsel, 

Amtrak,  80  Maaaadauetta  Avemie, 

NE.,  Wa^dngton,  DC  80002 

FOR  FURTHER  INFORMAflON  CONIACI: 

losepb  H.  Dettear  (2Ba)  275-7936.  (TDD 
for  hearing  ImpaiRd:  (£80;)  475-1721). 

n^FuaRNTARy  RVOMutnoit  On 

August  4, 1989,  Rio  Grande  bdusbies 
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and  its  subsidiary  carriers  >  (RGI)  and 
Daniel  R.  Murray,  Trustee  of  the 
Chicago,  Missouri  &  Western  Railway 
Company  (Trustee),  notified  the 
Commission  of  their  intent  to  file 
applications  under  49  U.S.C.  11341-11345 
and  11103  for  a  newly  formed  subsidiary 
of  RGI  (RGI  sub)  to  acquire:  (1)  a 
Chicago,  Missouri  &  Western  Railway 
Company  (CMW)  rail  line  between  East 
St  Louis,  IL  and  Chicago,  IL  (except  for 
a  portion  between  Godfrey,  TL  and  East 
St.  Louis,  IL  in  which  CMW  will  retain 
an  undivided  50  percent  interest);  and 
(2)  CMW  b-ackage  rights  related  to  die 
line.  In  the  notice,  the  parties  state  that 
they  expect  to  file  their  application  on  or 
about  August  25, 1989.  The  notice 
identifies  the  purchase  as  a  "significant 
transaction"  under  49  CFR  1180.2(b),» 
and  anticipates  filing  the  section  11341- 
45  application  pursuant  to  those  rules. 

The  application  will  be  filed  pursuant 
to  Order  No.  145  issued  by  Chief  Judge 
John  D.  Schwartz  of  the  United  States 
Bankruptcy  Court,  Northern  Distiict  of 
Illinois,  Eastern  Division  dated  August  3, 
1989.  In  the  Matter  of  Chicago  Missouri 
Sr  Western  Railway  Company,  an 
Illinois  Corporation,  EIN  36-342191, 
Proceedings  for  a  Railroad 
Reorganization  Under  Chapter  11  of  the 
Bankruptcy  Code  No.  88  B  05141. 

That  order  states  in  part: 

4.  The  Court,  pursuant  to  11  U5.C. 
§  1172(b).  hereby  direcU  the  ICC  to  act  on  the 
Application  of  the  SP  for  Approval  of  the  SP 
Sale  within  30  days  from  the  submission  of 
the  application.  If  the  ICC  fails  to  act  on  the 
SFs  application  by  that  date,  the  application 
shall  be  deemed  approved. 

Section  1172(b)  provides  in  part, 

(b)  If,  except  for  the  pendency  of  the  case 
under  this  chapter,  transfer  of,  or  operation  of 
or  over,  any  of  the  debtor's  rail  lines  by  an 
entity  other  than  the  debtor  or  a  successor  to 
the  debtor  under  the  plan  would  require 
aprovcl  by  the  Commission  under  a  law  of 
the  United  States,  then  a  plan  may  not 
propose  such  a  transfer  of  such  operation 
unless  the  proponent  of  the  plan  initiates  an 
appropriate  application  for  such  transfer  or 
such  operation  with  the  Commission  *  *  *. 
(Emjihasis  added.) 

CMW  is  a  Class  II  railroad. 
Accordingly,  the  decisional  criteria  for 


■  Southern  Pacific  Transportation  Company,  the 
Denver  and  Rio  Grande  Western  Railroad 
Company,  and  SL  Louis  Southwestern  Railway 
Company. 

*  By  petition  for  waiver  or  clarification  dated 
August  8, 1989,  applicants  seek  to  have  our  rule*  at 
49  CFR  118a20  et  teg.  applied,  rather  than  those  at 
1180  et  teq.  We  grant  this  request  The  1180.20  rules 
are  more  appropriate.  Accordingly,  applicants 
correctly  amended  their  characterization  of  the 
transaction  to  that  of  a  "major"  Iransactian, 
consistent  with  40  CFR  llSOJa  Other  lequesU  in 
that  petiti«ai  far  waiver  of  rule*  at  49  CFR  1180.20  et 
$eq.  well  be  addfe***d  in  a  aeparate  decision. 


the  section  11341-11345  aspects  of  the 
transaction  are  those  set  forth  in 
11344(d),  which  states: 

(d)  In  a  proceeding  under  this  section 
which  does  not  involve  the  merger  or  control 
of  at  least  two  class  1  railroads,  as  defined  by 
the  Commission,  the  Commission  shall 
approve  such  an  application  unless  it  finds 
that— 

(1)  as  a  result  of  the  transaction,  there  is 
likely  to  be  substantial  lessening  of 
competition,  creation  of  a  monopoly,  or 
restgraint  of  trade  in  freight  surface 
transporation  in  any  region  of  the  United 
States;  and 

(2)  the  anticompetitive  effects  of  the 
transaction  outweigh  the  pubUc  interest  in 
meeting  significant  transportation  needs. 

Our  assessment  of  competitive  harm 
under  section  11344(d)  requires  a 
showing  that  any  adverse  competitive 
impact  be  both  "Likely"  and 
"substantial."  Such  adverse  impacts 
might  be  higher  rail  rates  or  deteriorated 
rail  service  levels  as  a  result  of  a 
transaction. 

The  bankruptcy  court  has  given  the 
Commission  only  30  of  the  allowable  180 
days  to  rule  on  die  appUca'tion.  If  a 
decision  is  not  issued  within  this  time, 
the  application  will  be  deemed 
approved  by  the  court  11  U.S.C.  1172(b). 
Given  this  time  constraint,  we  have 
undertaken  a  preliminary  analysis  of  the 
transaction  under  the  section  11344(d) 
criteria.  Our  tentative  conclusions  at 
this  juncture  are  that  the  containued 
availability  of  this  CMW  service, 
including  die  intercity  rail  passenter 
service  provided  by  Amtralc,  is  in  the 
public  interest,  and  there  is  not  reason 
to  believe  the  RGI  parties  could  not 
provide  that  service.  This  transfer  would 
be  an  end-to-end  transaction  and, 
.therefore,  would  not  be  expected  to 
have  any  adverse  competitive  impacts 
under  49  U.S.C.  11344(d)(1):  harm  to 
competitors  is  not  equivalent  to  harm  to 
competition.  Any  party  seeking 
disapproval  of  the  proposed  transaction 
under  section  11344(d)  must  submit 
evidence  sufficient  to  overcome  the 
above  preliminary  conclusions. 

The  order  of  the  bankrupticy  court 
requires  that  we  render  a  decision  in 
this  proceeding  by  September  25, 1989 
assuming  the  applicants  file  the 
application  on  August  25, 1989.  This 
extermely  short  period  of  time  to 
consider  the  application  requires  that 
we  establish  and  adhere  to  a  tight 
procedural  schedule.  Time  will  not  be 
available  to  undertake  discovery,  and 
none  will  be  permitted.  For  the  same 
reason,  no  interlocutory  appeals  will  be 
'  entertained. 

However,  any  confidential 
information  in  the  application  or  in  any 
evidence  submitted  in  this  case  shall  be 


made  available  to  any  requesting  party 
under  a  confidentiality  agreement  A 
protective  order  in  this  proceeduig 
containing  confidentiality  terms  has 
been  issued. 

Comments  on  the  application  are  due 
10  days  after  the  application  is  filed,  and 
replies  thereto  are  due  17  days  after  the 
application  is  filed.*  Any  person 
intending  to  file  comments  in  this 
proceeding  shall  notify  us  within  3  days 
after  publication  of  this  notice  and  send 
a  copy  of  that  notice  to  the  applicants' 
representatives.  ConfidentiaUty 
agreements  should  be  entered  into 
before  the  application  is  filed.  The 
applicants  must  serve  a  copy  of  the 
applciation  upon  all  parties  submitting 
notices  of  intent  to  participate,  and 
include  confidential  information  to  the 
extent  confidentiality  agreements  have 
been  reached. 

This  action  will  not  significantiy  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  August  11, 1989. 

By  the  Commission,  Charman  Gradison, 
Vice  Chairman  Simmons,  Commissioners 
Andre,  Lamboley,  and  Phillips. 
Noreta  R.  McGee, 
Secretary. 
[FR  Doc.  B9-19269  Filed  S-14-69;  8:45  am] 

MUMQ  COOE  7D3S-ei-« 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Propoaed  Conaent  Decree 
Under  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  26, 1989,  a  proposed 
Consent  Decree  in  United  States  v.  City 
of  Monticello,  Arkansas,  Civil  Action 
No.  PB-C-89-403  (E.D.  Ar.)  was  lodged 
with  the  Eastern  District  of  Arkansas, 
Pine  Blufi  Division.  The  complaint  filed 
by  the  United  States  alleged  several 
violations  of  the  Clean  Water  Act  by  the 
City  of  Monticello,  Arkansas.  The 
complaint  sought  to  impose  injunctive 
relief  and  civil  penalties.  The  proposed 
Consent  Decree  imposes  injunctive 
relief  and  civil  penalties  for  past 
violations. 

The  Department  of  Justice  will  review 
for  a  period  of  thirty  (30)  days  fitim  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  shoidd  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 


■  Applicants'  proposed  ■cfaeduie,  set  forth  in  their 
August  Slh  petition  fat  waiver  and  darificatioa,  is 
not  adopted. 


/  VcL  54,  No.  156 


l^iesday,  Augost  15,  1969  /  Notices 


DcpntiMBt  of  JoaticB,  Wa^iington,  DC 
205361  and  ■hookl  icfiBT  to  tbi  </fl/tei/ 
States  r.  City  of  Moaticelkt,  Arkanaa, 
Civil  ActioB  No.  PB-C-OMOS  ^JX  fix.), 
DJ.  #9(W-1-1-2881. 

The  proposed  Coaseiit  Decree  may  be 
examined  at  the  Cleik'a  Office  of  the 
IMted  State*  Court  for  the  Eastern 
District  of  Arkansas,  Pine  Half  Divisian. 
Room  3103,  Post  Office  and  U.S. 
Coortfaonse,  100  East  Eight  Pine  Raff, 
Aikansas,  71001,  and  at  the  Region  VI 
Office  of  the  Environmental  I^tection 
Agency,  Allied  Bank  Tower,  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733. 
Copies  of  the  Consent  Decree  may  be 
examined  at  the  Environmental 
Enfofcement  Section,  Land  and  Natural 
Resources  Division  of  the  Department  of 
Juatke,  Room  2e3a  Warrington,  DC 
2053a  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  by  mail  from 
the  Enviraiunental  Enforcement  Section, 
Land  and  Natural  Resource*  Dtvision  (rf 
the  Departmmt  of  Justice  at  a  coat  of 
$.10  per  page,  for  a  total  of  $1.80. 
OonsklA.Csrr, 

Acting  ABUBtaaA  Attorney  GaaeraL  Laadcatd 
Natural  Retourcm  DivtMkm. 
[FR  Doc.  89-igiOB  FiM  t-M-8B(  MS  am) 
I  coot  441041-11 


Lodging  of  Conaant  Dtcroo  Puriuant 
tottMCIoanAlrAct 

In  accordance  with  Departmental 
policy,  28  CFR  5a7,  notice  is  her^ 
given  that  on  July  12, 1969,  a  proposed 
Modified  Consent  Decree  m  Uni^ 
States  v.  Moore  American  Graphics, 
Civil  Action  No.  84  C  6547.  was  lodged 
with  the  United  States  IMstrict  Court  for 
the  Northern  District  of  Illinois  (Eastern 
Division).  This  action,  brought  under 
Section  113(b]  irf  the  Clean  Air  Act,  42 
U.S.C  7413(b),  arose  from  Moore's  uae 
of  materials  in  its  paper  mating 
processes  that  emit  Volatile  Organic 
Compounds  ("VOC")  into  the  ambient 
air. 

This  action  was  settled  by  a  Consent 
Decree  entered  in  March  1987.  The 
Modified  Decree,  except  as  limited  by 
its  terms,  would  replace  the  March  1987 
Decree.  Specifically,  the  Modified 
Decree:  (1)  Incorporates  defendant's 
current  method  for  effecting  compliance 
with  the  Clean  Air  Act  (limiting  VOC 
usage  to  25  tons  per  year],  (2)  subjects 
defendant  to  stipulated  penalties  if  that 
compliance  method  fails.  (3)  retolves 
deieodanf  8  pending  motim  to  modify 
the  existing  Consent  Decree,  and  (4) 
preserves  for  decision  by  the  Cou<1  the 
United  States  of  America's  pending 
motion  to  collect  stipulated  penalties  for 
alleged  violations  that  occurred  doting 


time  periods  covered  by  the  existing 
Consent  Decree. 

The  Department  off  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fnxn  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  rOTer  to  United  States 
V.  Moore  Anwrican  Graphics.  Inc.,  Ref. 
No.  gO^-5-2-l-e04A. 

The  proposed  Modified  Decree  may 
be  examined  at  the  Office  of  the  United 
States  Attorney.  Giril  IXvision.  219  S. 
Dearborn  Street,  Chicago,  Illrnois  60004; 
at  the  United  States  Environmental 
Protection  Agency  (Rt^on  V),  Office  of 
Re^onal  Counsel  111  West  Jackson 
Street,  3rd  Floor.  Chicago,  Illinois  60804: 
and  at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division  of  the  D^>«rtment  of  Justice, 
Room  1515, 9th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20503.  A 
ciqjy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  EnvinmmeBtal  Enforcement 
Section,  Land  and  (fatural  Resources 
Division  of  the  Department  of  Justice.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoont  of  $1.70  (10  cents 
per  page  reproduction  cost)  payable  to 
the  Treasurer  of  the  United  States. 
DonaU  A.  Cair. 

Acting  Assistant  Attorney  Genera/.  Land  and 
Natural  Retoarces  Diviaion. 
[FR  Ooc  8»-19I08  Filed  8-14-89;  8:45  am] 
BlUJNe  CODE  44KMt-« 


Durg  Enforeomant  Admlnlatntlon 

Manufacturer  of  Controlled 
Substance*;  Application 

Pursuant  to  §  1301.43(a]  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  16. 1989, 
Applied  Science  Labs,  Division  of 
Alltech  Associates  kic,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 

I  SckeduJe 

Dtu9 

Lysergic  acid  dietfaylaaude  (7315)...  I 

Tetrahydrocannabinols  (7370)..  I 

Mescaline  (7381J.- _  I 

3,4-inethylenedioxy- 

amphetamine  (Tno]...~ I 

9,4-inethyleuediujQr-n- 
etiq^aniplietamtee  (7404) I 


Schedule 


3,4.inethylenedioxyiDatb- 
amphetamine  (7406. .—-.« 

Psilocybin  (7437) 

Psilof^  (7438) . _- 

Ethyiamine  analog  of  phen- 
cydidine  (7455) ....- .-. 

Pyrrolidine  analog  of  pbency- 
didine  (7458) - 

Thiopene  analog  of  phency- 
didine  (7470) 

Dthydromorpbine  (9146)  — „_. 

Normotptiioe  (9313) .... . 

cia-4-methylaminorex.. 

N-etfaytamphetamine  0^475] ..... 

Amphetamine,  its  salts,  opti- 
cal isomers,  and  saks  of  its 
optical  isomers  (HOD) 

Methamphetamine,  its  salts, 
isomers,  and  salt*  of  its 
isomers  (1105) ...._...... 

l-pbeBykydohexyiansne 
(7480) ... 

PhJencyclidine  (7471).... 

Phenylacetone  (8501].. 

1-piperidinocycIohexane- 
carbonitrile  (PCC)  (8B03) 

Codeine  (9050) 

DibydroGodeine  (9120) , 

Benzoylecgonine  (9180). „ 

Oxymoiphone  (9652).. . 


n 


n 

II 

n 

n 
n 
n 
n 
n 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  soch  substance* 
may  file  comments  or  objections  to  the 
issuance  of  the  above  i4>plication  and 
may  also  file  a  writtrai  request  tar  a 
hearing  hereon  in  accordance  with  21 
CFR  301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administiator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
1405 1  Street  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112),  and  must 
be  filed  no  later  than  September  14, 
1989. 

Dated:  August  3. 1968: 
Gene  R.  Habip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Ei^rcement,  Drag 
Enforcement  Adnuniatratipn. 
[FR  Doc.  89-19113  Filed  8-14-89;  8:45  am] 
BILUHa  COOC  4410-OS-ll 


Drag  Enforcement  Adeilniali  altun 

Importation  of  Controled  Substances; 
Application 


timi 


Pursuant  to  scctiaB  im  of  die 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  9S8(hJ),  the 
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Attorney  General  shall,  prior  to  issumg 
a  registration  under  diis  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior  to 
Issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  sobstance,  provide 
manufectorers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  January  12, 1980, 
Mallinckrodt,  Specialty  Chemicals 
Company,  Mallinckrodt  and  Second 
Sb-eets,  St.  Louis,  Missouri  63147,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug: 

Raw  opium  (9600) „ _,.... 

Opium  poppy  (9650) 

Poppy     straw     concentrate 

(CPS)  (9870) 

Coca  leaves  (9(M0). 


Schedule 
U 

n 

n 
n 


Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  tiiese  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in  such 
form  as  prescribed  by  21  CFR  1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Drug  Enforcement  Administration, 
United  States  Department  of  Justice. 
1405 1  Street,  NW.,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (Room  1112],  and  must 
be  filed  no  later  than  (30  days  frx>m 
publication). 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent  of 
the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e)  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements  for 
such  registration  pursuant  to  21  U.S.C 
958(a],  21  U.S.C.  823(a],  and  21  CFR 
1311.42  (a),  (b).  (c),  (d).  (e)  and  (f)  are 
satisfied. 


Dated-  July  26, 1968. 
GwMlLil^lp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  8B-19111  Filed  8-14-88;  8:45  am] 

anXRIQ  OODC  4410-SSHi 


Impoflorof  Controlled  Sybstanoes; 
Registration 

By  Notice  dated  March  30, 1989,  and 
published  in  the  Federal  Register  on 
April  12, 1989,  (54  FR  14692],  Minn-Dak 
Growers  Limited,  Highway  81  North, 
P.O.  Box  1276.  Grand  Rapids,  North 
Dakota  58206-1276,  made  application  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  an  importer  of 
marihuana  (7360),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
tide  21,  Code  of  Federal  Regulations, 
S  1301.54(e},  the  Deputy  Assistant 
Administrator  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  an  importer  of  the 
basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  July  26, 1989. 
Geoe  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  89-19110  Filed  8-14-89;  8:46  am] 
BILLINQ  CODE  4410-OS-M 

[Docket  No.  88-46] 

Sunshine  Pharmacy;  Revocation  of 
Registration 

On  March  31. 1988,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Sunshine  Pharmacy 
(Respondent],  6301  Torresdale,  Avenue, 
Philadelphia,  Pennsylvania,  proposing  to 
revoke  its  DEA  Certificate  of 
Registi-ation.  AS3023734.  The  Order  to 
Show  Cause  tdleged  that  the  Pharmacy's 
continued  registration  was  inconsistent 
with  the  public  interest  based  upon  an 
audit  shortage  of  over  3,000  Dilaodid 
tablets  in  a  16-month  period,  the 
pharmacy's  filling  of  at  least  150  forged 
prescriptions  for  Dilaudid  tablets,  and 
the  violative  history  of  Arnold  Benjamin, 
current  owner  of  Sunshine  Pharmacy. 

Respondent,  through  counsel, 
requested  a  hearing  by  letter  dated  April 
19, 1988.  The  matter  was  docketed 
before  Administrative  Law  Judge 


Francis  L  Young.  FoDowhig  prehearing 
procedures,  a  hearing  was  held  in 
Philadeli^a,  I^nnsyhrania  on 
September  20, 1968.  On  March  24, 1988, 
the  Administrative  Law  Judge  issned  his 
opinion  and  reoommended  ririhig, 
findings  of  fact,  condttsions  of  law  and 
decision.  On  April  13, 1969,  coxmsd  for 
the  Government  filed  exceptions  to  die 
Administrative  Law  Judge's  opiirion  and 
recommended  ruling.  On  May  8, 1909. 
the  Administrative  Law  Judge 
transmitted  the  record  of  these 
proceedings,  including  the  Government's 
exceptions,  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety,  and  pursuant  to  21  CFR 
1316.67,  hereby  issues  his  final  order  in 
this  matter  based  upon  the  findings  of 
fact  and  conclusions  of  law  as 
hereinafter  set  forth. 

Prior  to  the  hearing  in  this  matter. 
Respondent  filed  a  memorandum  with 
the  Administrative  Law  Judge  objecting 
to  the  use  of  facts  in  this  proceedLog 
which  occurred  prior  to  October  1984. 
Respondent's  argument  was  predicated 
upon  the  fact  that  the  public  interest 
grounds  for  an  Order  to  Show  Cause 
were  an  amendment  to  the  Controlled 
Substances  Act  in  October  1084.  The 
Administrative  Law  Judge  found  that  the 
consideration  of  conduct  which  occurred 
prior  to  the  statute's  1984  amendment  in 
determining  the  public  interest  does  not 
constitute  an  impermissible  ex  post 
facto  application  of  the  law.  The 
Administrator  adopts  the 
Administrative  Law  Judge's 
recommended  holding  regarding  diis 
matter. 

The  Administrator  finds  that  in  1976, 
Arnold  Benjamin  was  one  of  two  co- 
owners  of  Key  Pharmacy  in 
Philadelphia.  An  investigation  and  audit 
of  Schedule  II  controlled  substances  at 
Key  Pharmacy  conducted  by  DEA 
Investigators  in  October  1976,  revealed 
the  pharmacy's  failure  to  accotmt  for  134 
DEA  order  forms  and.  after  verification 
with  suppUers,  shortages  of  several 
Schedule  n  controlled  substances  were 
noted.  As  a  co-owner  of  the  pharmacy 
Mr.  Benjamin  was  responsible  for  tiiese 
violations.  A  subsequent  investigation 
and  audit  at  Key  Pharmacy  in  1979 
revealed  continuing  recordkeeping 
problems.  This  audit,  however,  was 
conducted  after  the  pharmacy  operation 
had  closed,  creditors  had  foreclosed, 
and  Mr.  Benjamin  was  no  longer 
associated  with  the  pharmacy.  It  does 
reveal,  however,  that  the  pharmacy  had 
not  coirected  the  previously  noted 
violations. 

The  Administrator  further  finds  that 
Mr.  Benjamin  has  had  an  owner^ip 
interest  in  Reqiondent  iirfiarmacy  since 
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lanuary  1985  and.  in  December  1986, 
became  its  sole  owner.  He  is  also  a 
phannacist.  In  August  of  1986.  DEA 
began  an  investigation  of  the  pharmacy 
because  of  its  unusually  large  purchases 
of  amphetamines.  An  audit  of  selected 
Schedule  II  controlled  substances  for  the 
period  April  1985  through  August  13, 
1986.  indicated  a  shortage  of  over  3,000 
tablets  of  Dilaudid,  a  Schedule  II 
narcotic  controlled  substance.  Included 
in  the  audit  figures  was  a  theft  of 
Dilaudid.  Although  Mr.  Benjamin 
reported  the  theft  as  100  Dilaudid  4  mg. 
tablets,  the  DEA  Investigator  credited 
the  loss  as  500  tablets,  the  amount  Mr. 
Benjamin  told  them  was  actually  taken. 
The  over  3,000  tablet  shortage  was  20% 
of  the  Dilaudid  for  which  the  pharmacy 
was  accountable. 

During  the  August  1986  investigation, 
DEA  Investigators  removed  a  number  of 
Dilaudid  prescriptions  from  the 
pharmacy  for  verification.  Eleven 
physicians  provided  an  Investigator 
with  statements  that  prescriptions  for 
Dilaudid  written  in  their  names  were 
not,  in  fact,  written  or  authorized  by 
them.  There  were  152  of  these  forged 
Dilaudid  prescriptions  accounting  for 
over  10,000  dosage  units  of  Dilaudid. 
Sixty  of  these  foi:ged  prescriptions  were 
written  in  the  name  of  one  individual. 

Mr.  Benjamin  testified  at  the  hearing 
that  he  routinely  verified  prescriptions 
and  two  physicians  also  told  an 
Investigator  that  they  received 
numerous  requests  from  Respondent  for 
verifications.  Mr.  Benjamin  did  not  have 
any  explanation  for  why,  if  he  routinely 
verified  prescriptions,  the  files  of  the 
pharmacy  contained  152  forged 
prescriptions  for  the  highly  abused 
Schedule  II  narcotic  drug.  Dilaudid.  Nor 
did  Respondent  present  any  evidence  to 
suggest  that  the  152  prescriptions  were 
not  forged  or  that  they  were  verified  by 
the  pharmacy  with  the  physicians  whose 
names  appeared  on  them. 

The  Administrative  Law  Judge 
concluded  that  based  upon  the  record  as 
a  whole,  the  revocation  of  Respondent's 
DEA  registration  would  be  unjust  and 
unwarranted.  The  Administrator  does 
not  agree  with  the  opinion  and 
recommended  decision  of  the 
Administrative  Law  Judge. 

The  Administrator  concludes  that 
Respondent  pharmacy  was  responsible 
for  the  diversion  of  more  than  13,000 
dosage  units  of  Dilaudid  in  a  le-month 
period.  This  was  85  percent  of  the 
Dilaudid  for  which  the  pharmacy  was 
accountable.  Dilaudid  is  a  highly  abused 
drug  which  can  be  sold  for  a  tremendous 
profit  on  the  street  Mr.  Benjamin  was 
aware  of  this  fact.  The  filling  of  152 
forged  Dilaudid  prescriptions  indicates  a 
pattern  and  a  repeated  course  of 


conduct  rather  than  a  few  isolated 
instances.  A  pharmacist  clearly  has  a 
corresponding  Uability  when  filling 
prescriptions  for  controlled  substances. 
This  responsibiUty  is  clearly  stated  in 
the  DEA  regulations  at  21  CFR  1306.04. 
Mr.  Benjamin  and  the  pharmacists 
employed  by  him  at  Respondent 
pharmacy  should  have  questioned  the 
number  and  frequency  of  Dilaudid 
prescriptions,  and  failed  to  exercise 
their  professional  responsibility  by  not 
doing  so. 

The  continued  registration  of 
Re.spondent  pharmacy  is  inconsistent 
with  the  public  interest.  The 
Administrator  has  considered  the 
factors  listed  in  21  U.S.C.  823(f)  which 
are  to  be  considered  in  determining  the 
public  interest  and  finds  that 
Respondent's  past  experience  in 
dispensing  controlled  substances  and  its 
failure  to  comply  with  Federal  law 
relating  to  the  handling  of  controlled 
substances  by  permitting  the  diversion 
of  substantial  quantities  of  a  highly 
abused  narcotic  drug,  require  the 
revocation  of  its  DEA  registration. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AS3023734, 
previously  issued  to  S|unshine 
Pharmacy,  be,  and  it  hereby  is,  revoked. 
It  is  further  ordered  that  any  pending 
applications  for  renewal  of  the 
registration,  be,  and  they  hereby  are, 
denied.  This  order  is  effective 
September  14, 1989. 

Dated:  August  4, 1989. 
John  C  Lawn, 
Administrator. 

[FR  Doc.  89-19112  Filed  8-14-89;  8:45  am) 
BtlXINQ  CODE  MIO-OMI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admlnlatratlon 

Job  Training  Partnemhip  Act; 
Announcement  of  Piopoaed 
Noncompetitive  Grant  Awarda 

AOENCV:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  intent  to  award  a 
noncompetitive  grant 

summary:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a  grant  on 
a  noncompetitive  baais  to  National 
Youth  Employment  Coalition  for  the 
provision  of  Specialised  Services  under 


the  authority  of  the  Job  Training 
Partnership  Act  (JTPA). 
DATES:  It  is  anticipated  that  this  grant 
agreement  will  be  executed  by  August 
31, 1989,  and  vnll  be  funded  for  one 
year.  Submit  comments  by  4:45  p.m. 
(Eastern  Time),  on  August  30, 1989. 

ADDRESS:  Submit  comments  regarding 
the  proposed  assistance  award  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Room  C-4305. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Attention: 
Charlotte  Adams;  Reference  FR-DAA- 
101. 

SUPPtEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  National  Youth  Employment 
Coalition.  The  proposed  grantee  will 
promote  development  of  coalitions  at 
the  local  level  among  traming  and 
employment  service  providers  and 
private  sector  employers,  to  identify  and 
test  more  effective  cooperative 
approaches  and  strategies  for  enhancing 
long-term  training  and  job  opportunities 
for  youth.  Funds  for  this  activity  are 
authorized  by  the  Job  Training 
Partnership  Act  (JTPA),  as  amended. 
Title  rV — ^Federally  Administered 
Programs.  The  proposed  funding  is 
approximately  $98,230  and  the  project 
will  be  completed  in  one  year. 

Signed  at  Washington,  DC,  on  August  7. 
1989. 

Roliert  D.  Parker. 
ETA  Grant  Officer. 

[FR  Doc.  89-19096  Filed  8-14-69;  8:45  am] 
BILUNG  CODE  4S10-30-H 


Job  Training  Partnership  Act; 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  intent  to  award 
noncompetitive  grants. 

summary:  The  Employment  and 
Training  Administration  (ETA) 
armounces  its  intent  to  award  a  grant  on 
a  noncompetitive  basis  to  Brandeis 
University  for  the  provision  of 
specialized  job  training  and  placement 
services  under  the  authority  of  the  Job 
Training  Partnership  Act  (JTPA). 

DATES:  It  is  anticipated  that  this  grant 
agreement  will  be  executed  by  August 
28, 1989.  and  will  be  funded  for  one 
year.  Submit  comments  by  4:45  p.m. 
(Eastern  Time),  on  Auguat  30. 1989. 
ADDRESS:  Submit  comments  regarding 
the  proposed  assistance  award  tc:  U.S. 


ifx  i-AV.~   V-n'»  Tpa; 


Fedwal  Regjsiet  /  Vol  54.  No.  156  /  Taesday,  Aagust  15,  HM  /  Notices 


Department  of  Labor,  Employment  and 
Traming  Administration,  Room  C-4305, 
200  Constitution  Avenue,  N.W., 
Washington,  DC  20210,  Attention:  Betty 
Koonce;  Reference  FR-DAA-100. 

SUPPLEMENTAL  INFORMATION:  The 

Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  Brandeis  University.  The  proposed 
grantee  will  help  the  JTPA  system  to 
improve  and  expand  services  for  at-risk 
youth  by  providing  local  and  state 
practitioners  with  training,  technical 
assistance  and  information  on 
exemplary  systems  and  practices  in 
youth  employment  and  education. 
Particular  emphasis  will  be  on  the 
implementation  of  key  elements  of  youth 
programming  such  as  assessment  and 
competency  systems.  Funds  for  this 
activity  are  authorized  by  the  Job 
Training  Partnership  Act  (JTPA),  as 
amended.  Title  IV — Federally 
Administered  Programs.  The  proposed 
funding  is  approximately  $311,110  and 
the  project  will  be  completed  in  one 
year. 

Signed  at  Wasiiington,  DC.  on  Angust  7. 
1989. 

Rotwrt  D.  Parker, 

ETA  Grant  Officer. 

[Fit  Doc.  89-19097  Filed  8-14-89;  8:45  am] 

BILUNO  CODE  4S10-3IHi 


Trade  Adjustment  Assistance  for 
Workara;  Financial  Process  for  the 
Revised  Trade  Adjuatment  Aaaiatance 
ftor  Weifcers  Program 

AOENCV:  Employment  and  Training 
Administration. 

ACTION:  Final  publication  of  Ciiange  1  to 
general  administration  letter  no.  4-89. 

summary:  The  Department  of  Labor 
publishes  in  final  form,  Change  1  to 
General  Administration  Letter  (GAL) 
No.  4-89,  to  inform  States  and 
cooperating  State  agencies  of  additional 
financial  policies  and  procedures  for  the 
revised  Trade  Adjustment  Assistance 
Program,  except  Trade  Readjustment 
Allowances. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jim  Giuliano,  Employment  and  Traning 
Aehiinistration.  Office  of  tfte 
Comptroller,  Room  C-5317,  200 
Constitution  Ave.  NW.,  Washington,  DC 
202ia  (202)  535-8767;  this  is  not  a  toll 
free  tdepheoe  number. 

SUPPLEMENTARfY  MFORMATMMC  On 

August  23, 1988  the  President  signed  into 
law  the  "Omnibus  Trade  and 
Competitiveness  Act  of  1988."  Part  3 — 
Trade  Adjustment  Assistance,  of 
Subtitle  D  of  Title  I  of  the  Act  concerns 
trade  adjustment  assistance  for  workers 
and  firms. 

Tlie  Department  of  Labor  has  issued 
operating  mstmctioiis  to  tlie  States  and 
State  agencies  concerning  trade 
adjustment  assistance  for  workers. 


General  Administration  Letter  (GAL) 
No.s  7-88,  Change  1  and  2  to  7-48,  and 
4-89,  Traning  and  Employment 
Infoimatien  Notice  (TEIN)  Nos.  6-88, 
Change  1  to  S-88,  and  17-88,  and  a 
proposed  rule  amending  the  regulations 
at  20  CFR  Part  617  have  been  published 
in  the  Fedatal  Besister. 

The  purpose  of  Change  1  to  GAL  No. 
4-88  pnbhshed  with  this  notice  is  to 
transmit  additional  national  financial 
policies  and  procedures  with  which 
these  trade  adjustment  assistance 
activities  will  be  administered.  The 
policies  and  procedures  set  forth  in  this 
Ciian^e  1  eopersede  the  policies  and 
I>rocedures  in  GAL  No.  4-89  to  the 
extent  that  the  prior  policies  and 
procedures  are  not  consistent  with  those 
in  this  Change  1. 


I  of  CoDunents 

No  comments  were  received  on 
Change  1  to  GAL  No.  4-89  during  the  30- 
day  conunent  period  which  ended  on 
July  20, 1889. 

For  this  reascm.  Change  1  to  GAL  No. 
4-89  is  published  in  final  iorm  below, 
together  with  Change  1  to  Training  and 
Employment  Information  Notice  No.  17- 
88. 

Signed  at  Waahkigtom.  DC  on  Au^it  S, 
1989. 

RobecU  T.  Jones, 

Assistant  Secretary  of  Labor. 

MkUNQ  CODE  4t1»40-M 

(FR  Doc  80-19101  Filed  8-14-88:  8:45  m^ 
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U.S.  Department  of  Labor 

Employm«ni  and  Training  AdminittrtUon 
Washington.  0.C  20210 

CLASSIFICATION 

COMCSKNOCNCE  SYUeCX 

T9CS 

DATE 

Jii>e  15,  1989 

DIRECTIVE 

TO 

FROM 


GENERAL  ADMINISTRATION  LETTER  NO.  4-89,  CHANGE  1 
ALL  STATE  EMPLOYMENT  SECURITY  AGENCIES 


>to«*- 


DONALD  J.  KULICK 

Administrator 

Office  of  Regional  Management 

I 

Financial  Process  for  the  Revised  Trade 
Adjustment  Assistance  (TAA)  Program 


SUBJECT 


1.  Purpose.   To  clarify  ETA  policy  on  TAA  administrative 
costs,  explain  the  recently-financed  TAA  Coordinator  positions 
and  to  outline  the  process  for  assess in9  State  needs  for  addi- 
tional TAA  administrative  funds.       j 

2.  References.    Training  and  Information  Notice  No.  17-88 
and  General  Administration  Letter  No.  4-89,  dated  January  9, 
1989,  and  54  FR  11580-11586,  dated  March  21  1989. 

3.  Background.    The  recent  revisions  to  the  TAA  program, 
required  by  the  Omnibus  Trade  and  Competitiveness  Act  of  1988, 
provide  for  a  new  emphasis  on  TAA  training.  The  1988  amendments 
made  training  an  entitlement  and  participation  in  training  a 
requirement  in  order  to  receive  trade  readjustment  allowances 
(TRA),  unless  waived.  Remedial  education  was  added  as  approvable 
training  under  Section  236  of  the  Act  and  States  are  not  only 
allowed  but  strongly  encouraged  to  obtain  free  training  and  to 
combine  TAA  funds  with  those  from  other  Federal,  State  or  private 
sources.  Ose  of  non-ETA  funds  for  training  along  with  delivery 
of  training  from  non-TAA  sources  should  necessarily  be  the  result 
of  the  development  and/or  strengthening  of  existing  linkages  with 
Wagner-Peyser,  JTPA  Title  III/EDWAA  or  other  sources. 

At  training  sessions  on  the  1988  amendments  held  earlier  this 
year,  DOL  indicated  that  it  would  consider  changes  to  its  method 
of  distributing  administrative  funds  if  experience  warranted. 
On  the  basis  of  this  experience  ETA  has  recognized  that  recent 
legislative  changes  may  warrant  a  review  of  the  adequacy  of 
existing  resources  and  possible  need  for  additional  administra- 
tive funds. 


■ViSA^QS^^TCS 


nSTMaUTION 


OVMATIONOATE 

September  30,  1990 


'        -2-       . 

*\   PgJiCY  anj  PrQCe<1urfR.   (Note:  The  policies  and  procedures 
?n  rf?''^^  I  oS'f  ^?!"^*  ^  supersede  the  policies  and  procedures 
m  GAL  No.  4-89  to  the  extent  that  the  prior  policies  and 
procedures  are  not  consistent  with  those  in  this  Change  1.) 

In  response  to  the  administrative  changes  referenced  above,  the 
following  measures  are  being  taken. 

;•  Ciarificatign  of  Taa  AdministraMvP  cnsf  rh;>rqim 
To  ensure  full  and  proper  use  of  all  funds  available 
for  TAA  administrative  activities,  a  clarification  of 
administrative  activity  costs  and  their  chargeable 
fund  sources  is  provided  below. 

J)       Costs    Charged    to   JTPA.    Waoni»r-Pevser    anr^    C^f^^j- 

Program  run^lfl.   The  costs  of  the  basic  employment 
services  of  initial  intake,  testing,  counseling, 
assessment  and  placement  should  be  charged  to  the 
Employment  Service  Allotment-to-States,  Job  Train- 
ing Partnership  Act  allotments  or  other  available 
funds.  Section  235  of  the  Trade  Act  indicates 
that  these  services  should  be  "...provided  for 
under  any  other  Federal  law...  through  agreements 
with  the  States".   The  FY  1989  DOL  Appropriation 
Act,  which  provides  the  resources  available  for 
Trade  Act  programs,  does  not  authorize  either 
State  01  Contingency  or  Trade  Act  training  funds 
to  be  used  for  these  costs. 

2}  Costs  Charged  to  Dl  Continyonr^y.  The  costs 
of  the  TAA  Training  Coordinator  position,  pro- 
cessing TRA  claims  (initial,  continued,  non- 
monetary, appeals  and  support),  TRA  benefit  pay- 
ment control,  notification  to  workers  of  TAA  bene- 
fits eligibility,  and  newspaper  notices  should  be 
financed  with  UI  Contingency  funds.  These  types 
of  services  are  referenced  in  Sections  225,  231- 
234,  243  and  244  of  the  Trade  Act. 

3)  Costs  Charged  to  Training.  Joh  Search  and 
Relocation  Allowances  Admini  strati  ion.    The  costs 
of  developing  training  plans,  contracts  and  agree- 
ments, referral  to  training,  application  for  and 
payment  administration  of  Job  Search  and  Relo- 
cation allowances,  the  administration  and  control 
of  TAA  training  and  allowance  payments,  and  the 
issuing,  reviewing  and  revoking  of  training  waiv- 
ers should  be  charged  to  the  TAA  Administration 
funds.   These,  services  are  referenced  in  Sections 
231  and  236-238  of  the  Trade  Act. 

4)  Costs  Charoed  ta   JTPA  Titl^  TTI/EDWAA.    The 

costs  of  administration  and  training  JTPA-eligible 
TAA  claimants  enrolled   in  JTPA  training  should  be 
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charged  to  JTPA  Title  III/EDWAA. 

b.   TAA  Coordinator.   Each  State  has  received 
additional  FY  1989  01  Contingency  funds  to  support  a 
TAA  Coordinator  position.   This  position  is  being 
provided  to  strengthen  each  State's  overall 
administration  of  TAA  training  and  other  adjustment 
services,  to  improve  program  coordination  with 
Employment  Service  (ES) ,  Unemployment  Insurance  (UI) 
and  JTPA  Title  III/EOWAA  programs,  to  ensure  the 
ability  to  maintain  a  basic  TAA  administrative 
capability  and  to  help  defray  costs  of  additional 
services  provided  to  TAA  eligibles. 


C.   Supplemental  Bud(?et  Request  fSBR)  for  Additional 
Administrative  Funds.   In  addition  to  the  UI  Contin- 
gency-funded Coordinator  position  described  above, 
additional  administrative  funds  may  be  made  available 
to  States  wbece  individual  circumstances  warrant. 
While  the  15%  liait  on  administrative  expenditures  is. 
being  retained.  OOL  fflay  provide  u&  t&  an  additional  5% 
in  administrative  funds  in  those  instances  where  need 
can  be  completely  documented.   An  FY  1989  supplemental 
request  for  an  additional  $34.6  million  of  TAA  funds  is 
now  pending  before  Congress.  The  availability  of 
additional  TAA  administrative  funds  is  contingent  upon 
enactment  of  this  supplemental  appropriation  and  State 
need  documented  through  the  procedures  listed  below. 

Admin.  SBRs  for  TAA  program  funds  issued  in  FT  1989  or 
in  future  quarterly  advance  or  supplemental  funding 
procedures  may  be  submitted.  Should  sufficient  funds 
be  available  to  permit  quarterly  advances,  administra- 
tive funds  equal  to  15%  of  the  program  funds  will  be 
routinely  provided,  as  previously  announced  in  GAL  4- 
89.   If  additional  administrative  funds  are  required. 
Admin.  SBRs  may  be  submitted  for  u&  t£l  an  additional 
5%.   Supplemental  fund  requests  submitted  for  addi- 
tional program  funding  (with  15%  administrative  funds 
issued  simultaneously)  may  be  accon^anied  by  Admin. 
SBRs  for  ufi  £A  an  additional  5%  i/i  administrative 
funds.   If  approved,  TAA  administrative  funding  will 
equal  up  to  20%  of  the  program  funds  issued. 

Admin.  SBRs  for  m^  tfi  an  additional  5%  in  administra- 
tive funds  will  be  considered  for  the  funding  of 
administrative  shortfall  of  FY  1989  TAA  financed 
activity  based  upon  the  exhaustion  of  all  of  the  15% 
TAA  administrative  funds  received  with  1989  program 
funds.  These  Admin.  SBRs  should  include  information 
which  documents  that:   1)  all  FY  1989  TAA  administra- 
tive funds  are  being  properly  expended  and  assigned  per 
the  cost  charging  criteria  stated  above,  2)  the  TAA 
Coordinator  position  and  inter-program  linkages  have 
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been  developed  and  utilized  to  the  fullest  extent 

Tall     atl   ?;  Jag'J^J^Sf^"?  continues  at  the  present 
«?if'K       i'?^^^?^  administrative  funds  received 
will  be  expended  before  the  end  of  the  year. 

For  all  Admin.  SBRs,  the  dralt  "Supplemental  Budget 
Request  (SBR)  for  Additional  Administrative  Fundi", 
^«!^?  f^*"?  ^}1^^   General  Administration  Letter  must  be 
completed  to  document  the  need  for  additional  TAA 
administrative  funds  and  should  be  prepared  with  the 
most  current  information  available.   (0MB  approval  of 
^?RQ  ?"n  ^'^'"-  SBR  form  is  expected  by  September  1, 
1989.)   Decisions  to  fund  these  Admin.  SBRs  will  be 
?K  %i?  the  extent  that  funds  ate  available,  based  on 
the  ETA  Regional  Office's  recommendations  and  based  on 
D^.';i!!!nfr?-"^^^°'  additional  funds  in  the  Admin.  SBR. 
Documentation  of  need  should  be  contained  in  "Part  III 
?«i''?^''^®  tu^  ^^^^"^   Information",  questions  number  4 
and  6,  m  the  attached  Admin.  SBR,  and  should  include 
an  explanation,  with  supporting  documentation,  of  the 
roiiowing  items: 

o  that  administrative  costs  have  been  appropriately 
charged  as  defined  above,  fftuptxaceiy 

o  that  the  TAA  Coordinator  position  and  inter-program 
linkages  have  been  fully  developed  and  utilized  and, 

o  that,  even  though  compliance  with  the  preceedinq 
two  requirements  is  affirmed,  the  level  of  the  revised 
TAA  program  still  necessitates  additional  financing  in 
order  to  properly  acininister  the  required  activities. 

5.   State  ftction.  All  Admin,  sbrs  should  be  submitted  to  the 
appropriate  Regional  Office:   1)  as  soon  as  possible  foil  wing 

a?onrw??£%K^  ^"?^f  ^°"  ""^   "^**^^  quarteliy  advance!  5^^ 
?»n3f  Ha   ^?®  "lated  supplemental  requests  for  TAA  program 
funds,  and  3)  as  soon  as  possible  ih  the  case  of  Admin  SBRa 
requesting  FY  1989  administrative  shortfall  lunding? 

Also,  States  should  ensure  that  the  designated  TAA  program 
operating  agency  is  promptly  informed  of  the  policy  guidance 
contained  in  this  Change  1  to  General  Administ?aaSn^LeS2r  No. 

p;iate"gg^[^;^I  offfcl.''""'''^"'  "'^"'^  be  directed  to  the  appro- 

7.    Attachmpnt;. 

Btaft  "Supplemental  Budget  Request  (SBR)  for  Additional 

Administrative  Funds"  (to  be  transmitted  under  separate  cover) 
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U.S.  Department  of  Labor      ' 

Employment  and  Training  Administration 

Washington.  D.C.  20210                 1 

CLASSlFCATCN 

coAflESPONoexE  SYuecx. 
TSCS 

DATE 

June  15,   1989 

TRAINING   AND    EMPLOYMENT    INFORMATION   NOTICE   NO.    17-88,    Change    1 

TO  :         ALL    STATE   JTPA   LIAISONS 

STATE  WAGNER-PEYSER  ADMINISTERING  AGENCIES 
WORKER  ADJUSTMENT   LIAISONS 


FROM 


SUBJECT 


ROBERTS   T.    JO 
Assistant  Se 


y  o£  Labor 


I 


Financial  Policy  for  the  Revised  Trade  Adjustment 
Assistance  (TAA)  Program 


1.  Purpose.   To  emnounce  Change  1  to  General  Administration 
Letter  No.  4-89,  which  clarifies  ETA  policy  on  TAA  administrative 
costs,  explains  the  recently-financed  TAA  Coordinator  positions 
and  outlines  the  process  for  assessing  State  needs  for  additional 
TAA  administrative  funds.         ^   i 

2.  Reference.  Training  and  Information  Notice  No.  17-88  and 
General  Administration  Letter  No.  4-89,  dated  January  9,  1989, 
and  54  FR  11580-11586,  dated  March  21,  1989. 

3.  Background.  As  a  result  of  the  Omnibus  Trade  and  Competi- 
tiveness Act  (OTCA)  of  1988  amending  the  Trade  Act  and  the 
issuance  of  other  regulatory  changes,  several  revisions  to  the 
financial  operation  of  the  TAA  program  were  required.   Now  that 
the  revised  program  has  operated  for  a  number  of  months.  States 
have  accumulated  experience  on  the  resultant  changes  in  adminis- 
trative workload.   In  many  cases,  those  changes  require  adminis- 
trative policy  and  resources  in  addition  to  those  which  were 
initially  provided. 

The  measures  taken  to  provide  needed  relief  for  these  workload 
changes  are  contained  in  the  attached  Change  1  to  General 
Administration  Letter  No.  4-89. 

4.  ASLlifia*  The  attached  information  should  be  provided  to 
appropriate  staff  as  soon  as  possible. 

5.  Inquiries.   Inquiries  should  be  directed  to  the  appropriate 
Regional  Office. 

6.  Attachment.   Change  1  to  General  Administration  Letter  No. 
4-89. 


^SCSSQNS 


fWIMBUIUM 
WLUNQ  COOe  4S10-30-C 


CXPWATION  DATE 

Continuing 


Mine  Safety  and  Herith  AdnMetraflen 

[Dodwt  Na  M-«»>ioe-C} 

East  FranMin  Coal  Co;  PeUtfon  for 
ModHlcalion  of  Application  of 
Mandatory  Safety  Standiarcr 

East  Franklin  Coal  Company,  245  2nd 
Street,  Jofiett-Tremont,  Pennsylvania 
17981  has  filed  a  petition  to  modify  the 
application  of  30  CTR  75.301  fair  quality, 
quantity,  and  vek)cfty)  to  its  Nfiddle 
Split  Slope  (LD.  No.  36-07898)  located  in 
SchuylkUl  County,  Pennsylvania.  Hie 
petition  is  filed  under  section  101(c)  of 
Ae  Federal  Kfine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  faOows: 

1.  The  petitioii  concerns  the 
requirement  that  the  minimum  quantity 
of  air  reaching  the  last  c^en  crosscut  in 
any  pair  or  set  of  developing  entries  and 
the  last  c^n  crosscut  in  any  pair  or  set 
of  rooms  be  94)00  cubic  feet  a  minute, 
and  the  minimum  quantity  oi  air 
reaching  the  intake  end  of  a  piUar  tine 
be  9.000  cubic  feet  a  minute.  The 
minimum  quantity  is  required  to  be  3,000 
cubic  feet  a  mmute. 

2.  Air  sample  analysis  history  reveals 
that  harmful  quaatitites  of  methane  are 
nonexistent  in  the  mine.  Igniticm, 
explosion,  and  mine  fire  history  are 
nonexistent  for  the  mine.  There  is  no 
history  of  harmful  quantities  of  carbon 
monoxide  and  other  noxioes  or 
poisonous  gases. 

3.  Mine  dust  sampling  programs  have 
revealed  extremely  low  coaceatrations 
of  respirable  dust 

4.  Requiring  extremely  high  velocities 
in  small  cross-sectional  airways  and 
masways  in  friable  anthracite  veins  Cor 
ooatrol  purposes,  particiiiarly  in  steely 
pitching  mines,  present  a  very 
dangersous  flying  object  hazard  to  the 
miners  and  cause  extremely 
imconfortable  damp  and  cold 
conditions  in  the  mine. 

5.  As  an  ahemate  method,  petitioner 
proposes  that: 

(a)  The  minimum  quantity  of  air 
readnng  each  woridog  face  be  1,500 
cubic  feet  per  arinute; 

(b)  The  nitaiimuni  quantity  of  air 
reaching  ttie  last  open  crosacut  in  any 
pair  or  set  of  devekq)ing  entries  be  54K)0 
cubic  feet  per  miimte;  and 

(c)  Tbe  minfanuTB  quantity  of  air 
reaching  the  intake  end  of  a  pttlw  line 
be  5,000  cubic  feel  per  minute,  or 
whatever  additional  quantity  of  air  tttat 
may  be  reqaircd  in  any  of  these  areas  to 
maintain  a  safe  and  beatthfet  mine 
atmosphere. 

6.  Petitiooer  elates  A«t  the  pnposed 
alternate  mcAod  wil  pzovide  the  i 


degree  of  safety  for  tbe  rainets  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments    - 

Persons  interested  in  this  petition  may 
famish  written  rninTn»Ti<^  Iliese 
comments  must  be  filed  with  the  O^e 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  o^e  on  or  before 
September  14, 1989.  Copies  of  fee 
petition  are  available  for  inspection  at 
that  address. 

Dated:  Au^t  7, 1969. 
Patricia  W.  Silvey. 

Director,  Office  of  Standank.Regulatioas 
and  Variances. 

[FR  Doc  88-19082  Piled  8-M-88: 8:>iS  am] 
BiujNO  cast  SS1«^S-M 

[Dodcet  Ito.  MMf-IOS-CI 

Westerman  Coal  Co,  Inc;  PMMoo  (or 
ModMcallon  of  Appllcallon  of 
Mandatary  Safety  Standard 

Westerman  Coal  Company,  Inc.,  P.O. 
Box  134,  Barbourville,  Kentucky  40906 
has  filed  a  petition  to  modify  the 
application  of  30CFR  75.313  (methane 
monitor)  to  its  Sue  No.  2  Mine  fI.D.  No. 
15-16614]  located  in  Whitley  County, 
Kentucky.  The  petition  is  filed  raid^ 
section  101(c)  of  the  Federal  Mine  Safety 
and  Heahh  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  foUows: 

1.  Tbe  petition  concerns  the 
requireoaeat  that  a  methane  monitor  be 
installed  on  electric  face  cutting 
equipment,  continuous  mining  maGhines, 
longwall  face  equipment  and  loading 
machines.  The  monitor  is  required  to  be 
properly  maintained.and  fi^equently 
tested. 

2.  No  methane  has  been  detected  in 
the  mine. 

3.  The  three-wheel  tractors  are 
permissible  DC-powered  machines, 
witfiout  hydraulics.  Approximatefy'30- 
40%  of  the  coal  is  hand  baded  into  a 
drag-type  bucket,  i^tpioxiraately  20%  of 
the  time  that  the  tractor  is  in  use,  it  is 
used  as  a  raantrip  and  sepply  vehide. 

4.  As  an  alternate  raetiKid,  petitioner 
pnqwees  to  use  hand-held  continBoae 
oxygen  and  methane  nonitors  inetead  of 
methane  monitors  oi  ftree-wheei 
tractors.  In  ferthcr  snpport  of  thw 
request,  petitioner  stales  that 

(a)  Eadi  three- wlteel  tractor  woold  be 
equipped  with  a  hand-hdd  oootiBDons 
monitorteg  methane  and  oxygen 
detector  ad  all  person  would  be 
trained  in  the  use  of  the  detector 


(1^  Mor  to  aBo%ving  the  coal  I 
tractor  in  tbe  face  area,  a  gas  test  wooid 
be  performed  to  detersHne  tbe  aieAene 
concentration  in  the  atmosphere.  Wllen 
the  elapsed  time  between  trips  does  not 
exceed  20  minutes,  the  air  quality  would 
be  monitored  continuonsly  after  each 
trip.  This  vrould  provide  continoous 
monitoring  of  die  mine  atmosphere  for 
methane  to  assmv  the  detection  of  any 
methane  buildup  between  trips; 

(c)  If  one  percent  methane  is  detected, 
the  operator  would  manually  deenergize 
the  battery  tractor  immediately. 
Ph)duction  would  cease  and  would  not 
resume  until  the  methane  level  is  lower 
than  one  percent 

(d)  A  spare  continuous  monitor  would 
be  available  to  assure  that  all  coal 
hauling  tractors  would  be  equipped  with 
a  continuous  monitor 

(e)  Each  monitor  would  be  removed 
from  the  mine  at  the  end  of  the  shift,  and 
would  be  inspected  and  charged  by  a 
qualified  person.  The  monitor  would 
also  be  calibrated  raoathly;  and 

(f)  No  alterations  or  modifications 
would  be  made  in  addition  to  tbe 
manufacturer's  specificatiobs. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  iei  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  NCne  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington.  Virginia  22209.  AH 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  14, 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated:  August  7, 1968. 
Patrick  W.  Mvey, 

Director,  Office  of  Standards,  Regutatroia 
and  Variances. 

[FR  Doc.  88-19093  Filed  8-14-89:  8:45  am] 
BNJJNQ  COOC  4S10-«»-H 


[DOCwSt  No.  Hr^^^HWj 

U.S.  Enargy/CraHad  C«rp4 
Modification  of  AppHcation  of 
Mandatory  SatMy  Standard 

MS.  Eneigy/Qested  Ctop^  877  fforlh 
Bth  West  RivertOB,  Wyomiiq  62501  has 
filed  a  petition  to  modify  tbe  application 
of  30  CFR  S7.180Z3  (exanmwtions)  to  its 
Sheep  Mountain  Operations  Mine  (I-D. 
Nd  4t-009IB)  located  is  rVenont 
County,  Wyoming.  TIm  pet^oa  is  fUed 
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under  section  l(n(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  ■ummary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  at  least  once  every  14 
calendar  days,  each  wire  rope  in  service 
be  visually  examined  along  its  entire 
active  length  for  visual  structural 
damage,  corrosion,  and  improper 
lubrication  or  dressing. 

2.  As  an  alternate  method,  petitioner 
proposes  a  bimonthly  check  of  the  hoist 
ropes  in  lieu  of  every  14  calendar  days. 

3.  In  support  of  this  request,  petitioner 
states  Uiat — 

(a)  The  mine  is  currently  on  a  non- 
operating,  stand-by  status; 

(b)  The  mine  would  operate  two 
shafts  during  Ais  period  of  non- 
production  for  water  pump  checks  and 
repairs; 

(c)  The  mine  would  operate  one  shift 
per  day,  five  days  per  week  with  pump 
checks  estimated  at  two  times  per  week; 
and 

(d)  The  reduced  usage  and  ahnost  no 
load  situation  on  the  hoist  ropes  would 
guarantee  the  safety  of  the  employees. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  Hied  with  the  OfRce 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  14. 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 

Dated  August  7, 1989. 
Patrida  W.  SUvay. 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

[PR  Doc.  89-19094  Filed  8-14-89;  8:45  am] 

SHJJNO  CODE  4C10-43-M 


[Docket  No.  M-89-109-C] 

U,S.  Steel  Mining  Co^  inc;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

U.S.  Steel  Mining  Company,  Inc.,  600 
Grant  Street,  Room  2705.  Pittsburgh, 
Pennsylvania  15230  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1107  to  its  Maple  Creek  Mine  (I.D.  No. 
36-00970)  located  in  Washington 
County,  Pennsylvania.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 


A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  fire  suppression 
devices  meeting  specifications 
prescribed  by  the  Secretary  be  installed 
on  unattended  under9t}und  equipment 
and  suitable  fire-resistant  hydraulic 
fluids  approved  by  the  Secretary  be 
used  in  the  hydraulic  systems  of  such 
equipment. 

2.  A  Butterly  underground  coal  storage 
bunker  is  located  at  the  junction  of  the 
two  longwall  section  belts  with  the  main 
belt  The  piupose  of  the  bunker  is  to 
compensate  for  surges  of  coal  coming  off 
the  section  belts.  The  bunker  is  trammed 
hydraulically  by  a  power  pack 
consisting  of  a  motor,  pump,  and 
associated  controls;  the  bunker  is  fully 
automated.  The  hydraulic  pump  is  a 
variable  volume,  high  speed  pistion 
pump  and  contains  hydraulic  fluid.  The 
available  approved  fire-resistant 
hydraulic  fluids  are  not  compatible  with 
the  system,  resulting  in  poor 
performance,  excessive  heat  generation, 
and  premature  failure  of  the  system. 

3.  As  an  alternate  method,  petitioner 
proposes  to:  1 

(a)  Continue  to  mamtain  an  automatic 
fire  suppression  system  in  accordance 
with  the  standard; 

(b)  Install  a  carbon  monoxide  sensor 
directly  above  the  power  pack.  The 
sensor  is  connected  to  the  mine-wide 
carbon  monoxide  monitoring  system 
approved  by  MSHA; 

(c)  Install  a  closed  circuit  television 
camera  in  the  bunker  area  to  provide 
continuous  monitoring  of  the  bunker 
area  by  a  dispatcher  located  at  the 
monitoring  control  center  on  the  surface; 
and 

(d)  In  the  event  of  monitoring  system 
failure,  the  bunker  area  would  be 
manned  by  an  attendant  until  the 
system  is  restored. 

4.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  miners  affected  as 
that  afforded  by  the  standard. 

Request  for  Commeats 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  ArlingtoQ,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofiioe  on  or  before 
September  14, 1989.  Copies  of  the 
petition  are  available  for  inspection  at 
that  address. 


Dated:  August  7, 1969. 
Patricia  W.  Silvey, 

Director,  Office  of  Standards,  Regulations 

and  Variances. 

[FR  Doa  89-19093  Filed  8-14;-89;  8:45  am) 

Bnxma  CODE  4610-43-H 


LEGAL  SERVICES  CORPORATION 

Grant  Awarda  for  Expanalon  and 
Devetopment  of  Law  School  Civil 
Clinical  Programs 

AOENCY:  Legal  Services  Corporation. 
action:  Announcement  of  grant  awards. 

summary:  The  Legal  Services 
Corporation  (LSC)  hereby  announces  its 
intention  to  award  grants  to  eighteen 
(18)  law  school  clinical  programs  to 
assist  LSC-eligible  clients  with  their  civil 
legal  cases.  Puu^uant  to  the 
Corporation's  annoimcement  of  funding 
availability  in  Volume  54  No.  90,  pages 
20454  and  20455  of  the  Federal  Regbter 
of  »^ay  11, 1989,  a  total  of  $1,005,766  will 
be  awarded  to  the  following  schools; 


Name  of  school 


1.  Syracuse  University ...^ 

2.  SUNY  at  Buftalo  Law  SchodI 

rtorth  Caroilna  Cemral . — 

Lx>yola  of  New  Orleans 

Tuiane  University.- — 

Nodhwestam  University 

ViDanova  University 

Southern  IKnois  University 

University  of  Michigan 

St  Louis  University , 

Texas  Southern  University 

University  o<  North  Dakota.. 

University  of  Netxaska 

14.  University  of  Iowa 

15.  University  of  Wisconsin 

16.  University  of  Califomia/Berlieley. 

17.  Thomas  J.  CoHey  (Sixty-PluS) 

18.  Valparaiso  University — 


3. 
4. 
5. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 


Amount 


$61,000 
53.320 
46,500 
56,641 
74.676 
74,735 
42,500 
55.956 
62,000 
75.000 
35.850 
38,569 
26.719 
71.606 
70,956 
50.000 
63,438 
46.300 


Total .► SI  ,005.766 


fl 


These  one-year  grants  are  awarded 
pursuant  to  authority  conferred  by 
sections  1006(a)(1)(B)  and  1006(a)(3)  of 
the  Legal  Services  Corporation  Act  of 
1974,  as  amended.  This  public  notice  is 
issued  pursuant  to  section  1007(f)  of  this 
Act,  with  a  request  for  comments  and 
recommendations  withia  a  period  of 
thirty  (30)  days  from  date  of  publication 
of  this  notice.  Grant  awards  will  not 
become  effective  and  grant  funds  will 
not  be  distributed  prior  to  expiration  of 
this  thirty-day  period. 
DATE:  All  comments  and 
recommendations  must  be  received  by 
the  Office  of  Field  Services  of  the  Legal 
Services  Corporation  on  or  before 
September  15. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  T.  Moses,  III,  Associate 
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Director,  or  Victoria  O'Brien,  Coimsel  to 
the  Director,  Legal  Services  Corporation. 
Office  of  Field  Services.  400  Virginia 
Avenue  SW.  Washington,  DC  20024- 
2751  (202)  863-1837. 
SUPPLEMENTARY  INFORMATION:  These 

grants  are  issued  to  support  the  law 
schools'  provision  of  legal  services  to 
eligible  clients  through  clinical 
programs.  By  funding  the  development 
and  expansion  of  law  school  clinics,  ^e 
Corporation  educates  law  students  to 
the  legal  problems  of  poor  persons. 
These  clinics  encourage  future  lawyers 
to  become  interested  in  the  provision  of 
legal  services  to  poor  persons,  acting 
either  as  legal  aid  attorneys  or  through 
pro  bono  or  reduced  fee  efforts  as 
members  of  the  private  bar. 

Dated:  August  9, 1989. 
Ellen  J.  Smead, 
Acting  Director.  Office  of  Field  Services. 

(FR  Doc.  89-18951  Filed  8-14-89;  8:45  am] 
HLLMQ  COOE  70S0-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-30666] 

Environmental  Assessment  and 
nnding  of  No  Significant  Impact 
Related  to  Amendment  of  Materials 
License  37-20826-01; 

AGENCY:  Nuclear  Regulatory 
Conmdssion. 

ACTION:  NRC  is  considering  an 
amendment  to  NRC  License  No.  37- 
20826-01,  issued  to  ALARON  Regional 
Service  Facility,  Wampum, 
Pennsylvania,  to  accept  dry,  active 
waste  (DAW)  for  compaction 
operations. 

FOR  FURTHER  INFORMATION  CONTACT 

Cynthia  Jones,  Office  of  Nuclear 

Material  Safety  and  Safeguards.  U.S. 

Nuclear  Regulatory  Commission. 

Washington.  DC  20555.  Telephone:  (301) 

492-0613. 

ENVIRONMENTAL  ASSESSMENT: 

Identification  of  the  Proposed  Action 

ALARON.  under  its  current  license 
issued  by  the  NRC,  is  permitted  to 
receive  radioactively  contaminated 
metals  in  the  form  of  equipment, 
components,  structiual  steel  and  other 
similar  items  for  the  piupose  of 
decontamination  for  imrestricted 
release.  ALARON  is  currently  licensed 
to  use  a  dnun  compactor  at  its 
warehouse,  to  package  waste  resulting 
fit)m  currently  licensed  decontamination 
activities  and  to  prepare  for  shipment  to 


a  licensed  radioactive  waste  disposal 
site.  On  February  27, 1987,  ALARON 
applied  for  an  amendment  to  this 
license,  to  perform  low-level  radioactive 
waste  (LLWS)  brokerage  operations:  to 
receive,  to  open,  to  temporarily  store 
and  to  compact  LLW  packaged  in  drums 
or  other  Department  of  Transportation 
(DOT)-approved  containers  from 
various  licensed  users  of  radioactive 
byproduct  material. 

The  amendment  would  consist  of 
changes  to  the  license  and  would 
authorize  the  facility  to  receive  DAW  as 
a  mixture  of  compactible  trash  (i.e., 
plastics,  paper,  cardboard,  etc.) 
primarily  from  the  nuclear  power  plant 
industry. 

The  Need  for  the  Proposed  Action 

In  recent  years,  there  has  been  much 
uncertainty  about  the  availability  of  the 
three  existing  LLW  disposal  sites,  as 
States  proceed  with  plans  to  develop 
regional  LLW  disposal  sites  in 
accordance  with  the  Low-Level 
Radioactive  Waste  Policy  Act  of  1980 
(Public  Uw  96-573;  42  U.S.C.  2021b,  et 
seg.).  This  imcertainty  has  sensitized 
generators  of  radioactive  wastes  to  the 
need  to  minimize  the  amoimt  of  LLW 
held  awaiting  disposal.  ALARON  has 
realized  an  increased  demand  for  a  LLW 
brokerage  service.  Thus,  ALARON  has 
requested  the  capability  to  accept  and 
repackage  LLW  from  other  licensees 
that  generated  radioactive  waste.  This 
would  allow  ALARON  to  decrease  the 
overall  LLW  volmne  of  radioactive 
materials  requiring  burial  in  disposal 
sites. 

Environmental  Inqiacts  of  the  Proposed 
Action 

The  Environmental  Assessment 
concluded  that  the  environmental 
impacts  of  operating  the  ALARON 
waste  brokerage  facility  for  acceptance 
and  compaction  of  DAW  are  expected 
to  be  negligible.  Operation  of  the  waste 
reduction,  decontamination  and 
compactions  activities  are  consistent 
with  local  land-use  patterns.  ALARON 
is  ah^ady  located  within  an  existing 
industrial  development  complex,  and 
there  are  no  anticipated  construction 
activities  that  wotdd  disrupt  the  fiow  of 
traffic. 

The  environmental  impacts  from 
jjotential  radiological  releases  fitim 
compactor  operations  were  assessed  for 
a  mix  of  75  percent  reactor  wastes  and 
25  percent  industrial/institutional 
wastes.  Calculation  of  ofhite 
radiological  doses  and  air 
concentrations  are  based  on  extended 
compactor  operations  of  20  hours  a  day. 


5  days  per  week,  for  SO  weeks  per  year. 
Process  effiuents  were  assessed  based 
on:  0.01  percent  of  a  dnun's  activity 
released  to  the  stack  exhaust  system; 
99.9  percent  particulate  removal 
efficiency  (decontamination  factor 
(DF)=1000)  for  the  high  efficiency 
particulate  air  (HEPA)  filter  in  the 
exhaust  system;  and  no  removal  of 
tritium  or  carbon-14  by  the  exhaust  filter 
system.  Atmospheric  dispersion 
evaluations  were  based  on 
meterological  data  in  the  "Final  Safety 
Analysis  Report  Beaver  Valley  Power 
Station  Unit-2,  Shippingport  Borough, 
Pennsylvania  (Docket  No.  050-00412)" 
(approximately  20  miles  southwest  of 
ALARON). 

For  all  nuclides,  the  plant-site 
boimdary  nuclide  concentrations 
resulting  from  normal  operations  were 
calculated  to  be  far  below  the  maximum 
permissible  concentrations  (MFCs) 
listed  in  appendix  B.  10  CFR  part  20.  The 
estimated  whole  body  dose  for  the 
maximally  exposed  individual  (doe  to 
compactor  operations)  for  all  pathways 
was  calculated  to  be  less  than  2E-06 
mrem  per  year.  This  does  is  a  small 
fraction  of  the  dose  limit  (500  mrem/yr) 
for  imrestricted  areas  specified  in  10 
CFR  20.105(a)  of  the  Commission's 
regulations,  and  is  also  a  small  fraction 
of  the  limits  for  release  specified  by  the 
Environmental  Protection  Agency  (EPA) 
in  its  regulation.  10  CFR  part  61,  subpart 
I  (25  mrem/yr  for  whole  body  and  75 
mrem/yr  for  body  organs). 

Radiation  doses  to  workers  were 
assessed.  In  operating  the  compactor,  a 
conservative  estimate  for  the  increase  in 
personnel  exposure  (assimiing  ciurent 
staffing)  is  an  additional  10  mrem  per 
month.  The  estimated  annual  exposiue 
for  the  workers  would  be  27  person-rem. 
The  maximally  exposed  person  from 
normal  transportation  activities  would 
receive  an  annual  exposure  of  1.4E-04 
mrem  per  year.  The  estimated  total 
effective  dose  equivalent  rate  for 
various  sources  of  natural  background 
radiation  for  this  area  is  approximately 
300  millirem  per  year  (National  Council 
on  Radiation  Protection  and 
Measurements  (NCRP)  Report  94). 

For  the  piuposes  of  environmental 
analysis,  the  impact  from  a  postulated 
accidental  fire  in  stored  waste  was 
assessed.  This  accident  was  assessed 
because  it  has  the  greatest  potential  for 
release  and  would  botmd  a  spectnun  of 
potential  accidents  that  could  occur.  For 
this  postulated  accident  the  total 
radioactive  inventory  is  not  involved, 
and  only  0.3  percent  (or  about  one 
trailer  load)  is  assumed  to  be  ignited 
and  to  release  radioactive  effluent  This 
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fraction  was  clmsen  became  a  aequenoe 
of  events  tliat  woald  resrit  in  Aie 
complete  combusfion  of  aB  the  wastes  Hi 
ui]df{3ce4y.  TTie  iJose  from  an  acddentel 
fire  to  the  niaximaTly  exposed  hiffividaal 
is  estimated  to  be  abont  0.45  mrem  for  a 
fire.  Sudi  a  dose  does  not  exceed  ff  A 
Protective  Action  Guides  [PAGs)  of  one 
rem  whole-body  dose  and  five  rem 
thyroid  dose.  Although  the  dose 
estimates  would  not  necessitate  offsite 
protective  actions,  ALARON  has 
implemented  fire  protection  and 
emergency-prepcrredness  plans. 
The  potential  for  radiological 
exposure  to  teansport  workers  and  to 
members  of  the  general  public  in  the 
United  States  due  to  routine 
transportation  was  assessed  in  NUREG- 
0170.  Based  on  ^e  total  volume  of  waste 
received  each  montti,  an  estimated  one 
shipment  per  mon^  would  be  required 
to  ship  waste  to  and  from  ALAROhTs 
warehouse.  The  dose  to  a  maximally 
exposed  individual  from  the  passage  of 
a  trade  traveling  «t  a  speed  of  25  miles 
per  ho«  cnee  a  nonth  was  calculated  eft 
a  distanoe  of  25  and  100  meters.  No 
credit  was  lakes  for  shielding  by 
strnctores.  Under  these  oonfiAens,  the 
maxunm  individiial  dose  due  to 
transpoitatim  woidd  be  about  S.tf'K 
nremper  yoM*. 

Candusions 

Based  oa  ihe  foregoing  assesameBt, 
the  NRG  staff  oondwles  that  the 
environmental  efiieots  of  normal 
compaction  .^tarations  for  the  increased 
voUuaes  of  DAW  are  expected  to  be 
extremely  small  For  all  radionuclides, 
the  mavimiim  unrestiicted  area 
concentratioBS  are  calculated  to  be  well 
below  the  maximum  permissible 
coxueattatiam  Jipecified  in  10  CFR 
20.106  and  10  CFR  part  20.  appendix  a 

ARsniatTves  to  Hw  Pioposed  ALtran 

The  principal  alternative  to  the 
proposed  action  is  that  of  no  action. 
Since  the  proposed  action  wHl  not  result 
in  -aajf  significant  inspect,  choosing  the 
aforementioned  alternative  over<&e 
proposed  action  is  not  fusQfied. 


AlteniaiivaUaei 

Because  the  proposed  action  does  not 
involve  any  'dhanges  in  the  scope  or  tjrpe 
of  operation  presently  audiorized,  tiiere 
are  no  alteniaQve  uses  of  resources 
(raier  than  those  previoosly  assessed. 


No  penons  or  agencies  outoide  the 

EnviromeHtal  Reaoaroee  or  tiie  NRG 
were  contacted  ia  ooamcfioD  wHh  tfie 
preparaSeti  of  Ifais  ftn^omnental 
Assessment. 


Fimhigof  No  SigraScaat  Impact 

NRCs  Office  of  Nuclear  Material 
Safety  and  Safeguards  has  prepared  an 
Environmental  Assessment  datsd  July 
31, 1989,  related  to  the  amendment  of 
Materials  License  No.  37-20826-01, 
entitled  "Environmantal  Assessment  for 
ALARON  Corporation."  On  the  basis  of 
this  assessment,  NRC  has  concluded 
that  environmental  impacts  that  would 
be  created  by  the  proposed  licensing 
action  would  not  be  significant  and  do 
not  warrant  the  preparation  of  an 
Envircmmental  Impact  Statement. 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Sigaificant  Impact  is 
appropriate. 

For  further  details  of  this  action,  see 
the  application  for  license  amendment 
dated  February  27, 1967,  and  other 
related  correspondence.  These 
doctmients  (in  Docket  Number  030- 
30666],  the  Final  Environmental 
Assessment,  and  the  supporting,  but  not 
yet  published,  NUREG  report  may  be 
examined  or  copied  for  a  fee  in  the 
Gommission's  Region  I  Public  Document 
Room,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406. 

Opportuaky  For  a  Beanng 

Any  person  whose  interest  may  be 
affected  by  tiie  issaance  of  this 
amertdment  may  file  a  rquest  for  a 
hearing.  Any  request  for  hearing  mast  be 
filed  with  the  Office  of  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  within  30  days  of 
the  publication  of  this  notice  in  the 
FedoEal  RegiBtcr;  be  served  cm  the  NRG 
staff  (Executive  Director  for  Operations, 
One  White  Flint  North.  11555  RockviUe 
Pike.  RockviUe.  MD  20852);  on  tbe 
applicant  (ALARON  Corporation.  Point 
Industrial  Park,  RO  #Z  Route  #1«,  New 
Beaver  Bora.,  Waapum.  PA  16157);  and 
must  comply  with  4be  requirements  set 
forth  in  &e  ConBoission's  regulation,  10 
CFR  Part  2,  Subp^  L,  "Informal 
Hearing  f^oeduraa  for  Adjudications  ia 
Material  Licenaios  Proceedings." 
subpart  L  of  10  CFR  part  2.  wliicfa 
becaaie  effective  Much  30. 1969,  was 
pabtisbed  in  liie  Ftdenl  Kegtotar  on 
February  28, 1989.  i 

Dated  at  Rockviliek  Maryland,  this  10th  day 
of  August,  1989. 

For  the  Nuclear  Rtgulatory  Conumssian. 
|ohnE.GlMa. 

Chief,  MedioaL  Aaatenbc.  zmdCemmerdal 
Use  Safety  Brandu  Ohmiam  afiabatrkdiml 

[FltDoc.  8»-tgeBl,  filed  »44-«;  8:45  am] 
■NJJNQ  cow  7S«MI1-a 
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Finding  of  Na  SignlficiBt  Impact 

Related  to  Amendmant  of  Materiait 

License  No.  29-13141-eS;  Oepartawnt 

of  TraRsportatien,  Pectoral  Avtation 

AdffllBistration 

agency:  Nuclear  Regula  tory 
Commission. 

act)On:  NRC  is  oonsidaring  an 
amendment  to  NRC  License  No.  29- 
13141-05,  issued  to  the  Federal  Aviation 
AdministraticHi  (FAA),  to  use  thermal 
neutron  activation  explosive  detection 
systems  (EDS)  to  soreea  airline  baggage 
for  explosives  in  airports  in  tbe  U.S. 

FOR  FURTHER  INFORMAtfON  CONTACT: 

Cynthia  Jones,  Office  of  Nuclear 
Material  Safety  and  Safegueotls,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Tel^hone:  (301) 
492-0613. 

Background 

Since  the  establishment  of 'fite 
Government-Industry  Steering 
Committee  on  Airfine  Sabotage  in  1962, 
FAA  has  bieen  involved  mth  developing 
explosive  deteotiaa  lyttems.  A  iDEtjor 
condusion  cf 'this  9*ou|>  was  Aat  aa 
intensive  research  and  develognaent 
program  would  need  to  be  established  to 
addS-ess  the  problem  of  explosives 
detection,  and  that  FAA  would  be 
responsible  for  such  aa  effort.  Due  to  a 
rash  of  hifacking  incidents  during  %k 
eariy  IBTO's,  the  U.S.  Congress 
recognized  the  need  to  increase  overall 
security  of  the  U.S.«iif  ort  system.  As  a 
result,  FAA  gponsoired  several  programs 
to  investigate  and  develop  the 
possibility  of  using  tharmal  neutron 
technology  in  an  Q3S  to  detect  plastic 
explosives  in  airline  baggage.  As  a 
result  of  these  efforts,  a  contract  was 
awarded  in  1985  to  Science  Applications 
International  Corporation  (SAIC)  of 
Santa  Clara,  California,  to  develop  and. 
operate  these  systems  as  a  coirtractor  to 
FAA.  Since  that  time,  three  tbermal 
neutron  activation  fITJA)  devices  have 
been  developed. 

The  TNA  devices  use  thermal 
neutrons  from  calilamium^252  to 
activate  nitrogen  atoms  in  plastic 
explosives.  When  radftation  from  the 
decay  of  activated  nittogen  atoms  in  an 
explosive  is  detected,  a  computer 
attached  to  Ihe  system  ^ves  a  warning 
signal  that  explosives  in  Iqgg^e  are 
beiitg  smt^g^ed  onto  tn  sni^ane. 
Because  semeectivTtion  of  materials  in 
both  die  baggage  andbaggare  contents 
may  occur,  both  worleers  and  the  public 


may  be  expoaed  to  the  tadiatian  emitted 
during  the  decay  of  the  indaced 
radioactivity.  Radiation  exposure,  either 
internal  or  cxtenal,  constitates  ttm 
major  perceived  impact  ol  the  system. 

In  May  1987.  the  SUte  of  Califbmia, 
upcm  receiving  the  request  from  SAIC 
for  a  temporary  site  ficense  to  test  the 
device,  requested  technical  assistance 
from  NRC  in  evahiating  tbe  first 
prototype.  Model  EDS-2,  NRC 
performed  an  EnvironmentiJ 
Assessment  and  issued  a  Finding  of  No 
Signrficanf  hirpact  m  September  1988. 
Based  on  the  resalts  of  llie 
&ivironnental  Assessment,  the  State  of 
California  issued  a  temporary  site 
permit  to  SAIC  to  perfonn  initial  testing 
of  the  EDS-2.  Since  the  mannfacturer 
was  located  ie  California,  the  device 
review  as  perfonaed  by  the  Cahfomin 
Department  of  Health  Service*.  On 
January  31. 1988,  Califoraia  completed 
its  review,  eotered  a  device  sheet  mto 
the  Registry  of  Radioactive  Scaled 
Sources  and  Devicesy  and  eoacladed 
that  the  EDS-2  was  acceptable  for 
licensing  purposes. 

Currently,  the  FAA  is  the  license,  and 
its  Tedmical  Center  Headcpiarters  is  in 
Atlantic  City,  New  Jersey.  Thus,  the 
technical  review  and  completed 
licensing  actions  were  performed  in 
NRCs  Region  1.  On  February  8, 1980, 
Region  I  issued  FAA  a  license  to  use  the 
EDS-2  on  the  ramp  level  (near  the 
plane)  of  international  airports  located 
in  this  country.  Although  a  license  was 
issued  to  use  the  prototype  device,  the 
FAA  and  SAIC  bad  conceded  diat  the 
EDS-2  was  a  one-of-a-kind  prototype, 
and  would  not  be  used  for  future  routine 
operational  baggEige  scanning 

Based  on  the  foregomg  condasion,  a 
second,  straight-throu^  device  (EDS-3) 
was  devdoped  and  completed  earlin 
this  year,  and  FAA  has  submitted  an 
amendment  to  NRC  to  have  this  device 
licensed  for  operational  use  in  airports 
throughout  the  U.S.  NRC  Headquarters 
and  the  State  of  California  have  Jointly 
evaluated  the  EDS-3,  and  on  August  2, 
1989,  California  issued  a  device  sheet, 
which  conchided  that  the  EDS-3  was 
acceptable  for  bcensing  purposes. 

Identificatian  of  the  Piapoaed  Actkm 

The  proposed  action  is  an  amendment 
to  Mat«ials  License  No.  29-13141-05,  to 
audwMise  FAA  to  install  and  operate 
Model  EDS-3  units  fai  baggage  or  cargO' 
handbig  ramp  (ne  v  ^  plane)  areas  at 
airports  anywhere  in  the  U.Sh  provided 
that  theae  areas  an  remolely  located 
from  passenger  ticketbig  and  prnffssing 
nrras  Thf  Fnvironmfntal  Aisfifiil 
includes  the  evaluation  of  impacta  from 
operations  in  the  baggage  or  cargo- 
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at  ahporls  anywhere  hi 
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The  Need  for  tibe  Prapoaed  Actian 

The  seed  for  tanpreved  baggage 
security  peisiats.  tm  recent  years,  there 
has  been  an  increase  in  die 
sophiBticatioB  of  tbe  type  of  explosive 
devices  oscd  ia  temrist  activities, 
residtiag  in  die  toss  of  aiany  bves.  As 
part  of  its  efiottB.  oa  )oly  10, 1988.  FAA 
pubUsbed  a  proposal  for  nienaidng  in 
the  Federal  Ra^star  tbat  wooM  req«re 
U.S.  air  canieis  to  use  explosive 
detection  systems  to  screen  checked 
baggage  (54  PR  28986^  July  lOv  1980).  The 
recent  events  invoMag  air  piracy  toid 
terrorism  against  dvil  aviation 
demonstrate  the  need  for  explosives 
detection  systems  that  would  b^  to 
protect  the  security  of  passeagers, 
aircraft  »d  crew  meaibtn  aboard  U.& 
air  carriers. 

Environmental  frnpads  of  the  Pn^osed 
Action 

For  the  EDS-3,  eadt  instaliatHia  is  m 
an  airport  baggage-handling  area, 
generally  m  tbe  lower  level  of  an  airport 
It  is  estimated  that  a  space  allocatian  of 
approximately  25  m^  (270  ft^  wouM  be 
required  for  the  EDS^  plus  ancillary 
operations.  Tbe  heevy  wd^t  of  the  unit 
(=10  tons)  lai^  in  some  cases,  require 
construction  of  additional  stmctiral 
suiiport;  however,  because  it  is 
anticipated  that  the  EDS-3  would 
usually  be  located  on  the  ground  floor, 
this  would  probably  not  be  necessary. 
Because  the  baggage-handling  areas  are 
at  the  ramp  level  (the  levd  at  wbidi 
avcraft  are  parked),  no  significant 
in^wct  on  routine  tennieal  passenger 
flow  or  airport  traffic  flow  is  expected 

The  NRC  staff  has  previously 
assessed  the  envirorunental  impacts  of 
the  EDS-2  in  the  "Environmental 
Assessment  for  Explosive  Detection 
Systems  Using  Thermal  Neutron 
Activation  for  Airline  Baggage 
Inspection."  September  19B8. 
Calculation  of  radiological  doses 
resulting  from  potential  activation  of 
baggage  contents  were  based  on  the 
following  consideraticms:  (1)  The  system 
is  located  in  a  baggage-handling  area 
where  access  is  controlled;  (2)  the 
californium  used  in  the  EDJS^  will 
always  be  a  sealed  source,  which  will 
be  doubly  encapsulated  and  seal- 
welded  in  stainless  steel  Zircaloy;  (3) 
the  only  exposure  pathway  considered 
for  normal  and  accident  scenuios  is  the 
direct  radiation  padi;  ingestion  or 
inhalation  tm  not  consklered  became 
the  source  remains  intact  (even  in  the 
explosion  scenanoe);  (4)  the 
apiiroxiBatc  screening  time  per  bag  is 
six  seconds;  (5)  an  extremely 


conservatfve  estimats  fm-  mass  of  one 
kik)grara  flL2  pounds)  was  nsed  ia 
detenaming  die  dtwie  rates  htr  various 
eienentsr  aBo  {Bj  passengers  win  not 
have  access  to  checked  luggage  for  at 
least  ene  hoar  after  it  passes  through  the 
EDS-3.  AWieagh  the  diemel  neutron 
flueace  of  the  EDS-3  is  34IB06  neutrons/ 
cm*,  the  origiiial  (ED6-2)  thermal 
nentron  flomce  of  tJOBOS  aealiuus-uu* 
was  Bsed  as  an  apper  boend  for  the 
amount  of  activatioa  prodaets  that  codd 
be  QidQced  bf  te  Dsutroa  radUtiML 

The  environmental  asssasBsat 
thoroogMy  iBTestigslsd  potential 
exposure  pathways  to  workera  and 
passengers,  and  coadaded  that  after  a 
minimum  oae-boar  decay  tiBc,  neatroo 
activation  of  ekmcata  and  contents  in 
suitcases  does  aot  cantribate 
significantly  to  aataral  back^oaad 
radiatioB  exposure.  In  view  of  tbe 
NatioDBl  CeuBdl  oa  Radiatioa 
Protection  and  Measurements  (NCRF) 
and  the  International  CommissioQ  oo 
Radiological  Protection  (ICRP) 
recommendations  regarding  the  quality 
factor,  it  was  assumed  that  neatron 
quality  factors  will  be  uicreased  by  a 
factor  of  two.  Therefore,  neatron  dose 
rates  and  doses  from  external  exposure 
to  neutrons  presented  in  this  assesamoit 
used  the  higher  projected  quality  factors 
which  were  calcualted  for  both  worken 
(normal  and  accident  scenarios)  and 
passengers  (accident  scenarios  only). 

Radiation  doses  to  work^^  were 
assessed.  Two  to  five  individuals  per 
shift  operate  or  work  on  the  EDS,  which 
typically,  will  include  one  operator  and 
one  baggage  handler.  In  operating  the 
EDS-d.  there  are  three  major  pathways 
for  EDS  exposure:  (1)  Exposure  during 
normal  operation,  due  to  attenuated 
radiation  penetrating  the  shield  around 
the  californium  source  in  the  immediate 
vicinity  of  the  EDS  and  from  handling 
the  baggage  that  has  been  irradiated;  (2) 
exposure,  with  the  source  in  the  safe 
position  during  maintenance  or  to  clear 
baggage  jams;  and  (3)  exposure  during 
source  transer  operations  to  or  from  a 
shipping  cask.  A  conservative  estimate 
for  annual  doses  to  operational  workers 
would  be  less  than  200  mrem  from  the 
direct  radiation  exposure.  The  estimated 
total  effective  dose  equivalent  rate  from 
various  sources  of  natural  background 
radiation  for  the  continental  U.S.  is 
approximately  300  millirem  per  year 
(NCRP  Report  94). 

Potential  radiation  doses  to 
passengers  were  also  assessed  The  two 
major  padrways  to  the  pubhc  during 
normal  operations  are:  (1)  IKrect 
radiation  exposure  of  peasengen  to  beta 
or  gamma  fields  from  reclaimed  luggage 
and  (2)  internal  dose  to  pessengers  or 
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other  members  of  the  public  who 
consume  a  food  €ft  other  irradiated  item 
that  was  contained  in  reclaimed  luggage. 
The  largest  remaining  exposures  from  a 
one  kilogram  mass  of  various  elements 
one  hour  after  passing  through  the  EDS 
are  from  In-llSm  (0.019  millirem  per  our) 
and  Eu-152m  (0.005  millirem  per  hour], 
both  of  which  are  very  imlikely  to  be 
found  in  luggage.  Neutron  activation  of 
elements  in  clothing  (carbon,  hydrogen, 
nitrogen,  oxygen)  does  not  lead  to 
signiflcant  amounts  of  residual  activity 
in  suitcases.  Activation  of  ttie 
components  of  typical  accessories  is 
also  small 

Potential  exposures  due  to  a 
malfunction  of  the  EDS  were  also 
studied,  because  a  baggage  jam  would 
produce  a  longer  irradiation  time.  The 
potential  dose  from  a  40-gram  gold 
medallion  that  had  passed  throu^  the 
EDS  was  evaluated.  The  potential  beta 
particle  dose  at  a  depth  of  0.007  cm 
beneath  the  skin  next  to  the  jewehy  was 
estimated  to  be  about  0.7  miUirad.  ijf  the 
item  were  worn  continuously  for 
approximately  10  days  after  claiming  the 
luggage.  The  ICRP  has  assigned  a  risk 
weighting  factor  for  skin  of  aoi.  so  the 
effective  dose  equivalent  would  be 
about  0.007  Millirem.  If  0.5  percent  of 
passengers  carry  gold  medallions  in 
their  luggage  and  subsequently  wear 
them  for  an  extended  period.  Uie 
effective  collective  dose  from  this 
scenario  for  operation  of  ten  luggage- 
inspection  systems  would  be  about  0.4 
person-rem  in  one  year. 

To  assess  the  second  pathway 
(internal  dose],  it  was  assumed  that  a 
one-day  supply  of  food  was  packed  in  a 
suitcase,  screened  by  the  EDS,  and  then 
claimed  by  the  passenger  after  a  short 
domestic  flight.  The  time  from  EDS 
screening  to  consumption  of  food  was 
taken  to  be  one  hour.  The  total  effective 
dose  equivalent  from  the  average  daily 
intake  of  the  ten  elements  (using  ICRP 
Publication  23,  Reference  Man.) 
contributing  the  largest  doses  was 
determined.  The  dose  values  are  the 
weighted  committed  doses  for  these 
nudides  taken  from  ICRP  30,  and 
summed  over  the  target  organs  or 
tissues.  The  results  show  that  salt  is  the 
principal  source  of  radiation  exposure 
from  consumption  of  food  items  that 
have  passed  through  the  EDS, 
contributing  about  90  percent  of  the 
effective  dose  equivalent  It  was 
assumed  that  if  one  percent  of 
passengers  carry  food  items  in  dieir 
luggage,  consume  it  within  one  hour  of 
reclaiming  their  luggage  (after  being 
screened  by  the  EDS],  the  annual 


collective  dose  to  an  estimated  one- 
million  passengers  is  SE-^  person-rem/ 
year. 

For  the  purposes  of  environmental 
analysis,  the  impacts  from  several 
different  accident  scenarios  were 
assessed.  The  scenario  involving  a  plane 
crash  and  subsequent  fire  accident  was 
assessed  because  it  has  the  greatest 
potential  for  release  and  would  bound  a 
spectrum  of  other  potential  accidents 
that  could  occur.  For  tfiis  postulated 
accident,  the  total  amount  of 
califomium-252  was  assumed  to  be 
ignited  and  released  as  radioactive 
effluent  The  dose  to  the  maximally 
exposed  individual  is  estimated  to  be 
less  than  300  millirem  for  a  fire.  Such  a 
dose  does  not  exceed  U.S. 
Environmental  Protection  Agency  (EPA) 
Protective  Action  Guides  (PAGs)  of  one 
rem  whole-body  dose  and  five  rem 
thyroid  dose.  Although  the  dose 
estimates  would  not  necessitate  offsite 
protection  actions,  FAA  has 
implemented  fire-protection  and 
emergency-preparedness  plans. 

The  potential  for  radiological 
expostu«  to  transport  woiicers  and  to 
members  of  the  general  public  in  the 
U.S..  due  to  routine  transportation,  was 
assessed  in  NUREG-0ll7a  Based  on  the 
total  amount  of  califomiiun-252  to  be 
shipped,  an  estimated  one  shipment  per 
year  would  be  required  to  maintain  &e 
appropriate  neutron  fluence  rate  levels. 

Conclusion 

Based  on  the  foregoing  assessment 
the  NRC  staff  concludes  that  the 
environmental  effects  of  normal  EDS-3 
operations,  when  located  in  the  baggage 
rcunp  area  of  an  airport,  are  expected  to 
be  extremely  small.  For  all 
radionuclides,  the  maximum 
unrestricted  area  concentrations  are 
calculated  to  be  well  below  the 
maximum  permissible  concentrations 
specified  in  10  CFR  2ai06  and  10  CFR 
part  20,  Appendix  B. 

Alternatives  to  the  Proposed  Action 

The  principal  alternative  to  the 
proposed  action  is  that  of  no  action  or  to 
individually  hand-search  all  checked 
luggage  or  cargo.  In  view  of  the 
foregoing  conclusion  that  the  proposed 
action  will  not  result  in  any  significant 
impact  to  prefer  this  alternative  over 
the  proposed  action  is  not  justified. 

Agencies  and  Persons  Contacted 

In  performing  this  assessment  staff 
used  the  environmental  report  dated 
February  1988,  an  environmental 
assessment  for  the  EDB-2  dated 
September  1988,  the  licensee's 
application  dated  October  31, 1988,  and 


the  licensee's  amendment  application 
dated  April  19, 1989. 

Finding  of  No  Significant  In^Mct 

The  Commission  has  prepared  an 
Environmental  Assessmeat  related  to 
the  amendment  of  Materials  License  No. 
29-13141-05,  entitled  "Environmental 
Assessment  for  Explosive  Detection 
Systems  Using  Thermal  Neutron 
Activation  for  Airline  Baggage 
Inspection."  On  the  basis  of  tliis 
assessment  NRC  has  concluded  that  the 
environmental  impacts  that  would  be 
created  by  the  proposed  licensing  action 
would  not  be  significant  and  do  not 
warrant  the  preparation  cf  an 
Environmental  Impact  Statement 
Accordingly,  it  has  been  determined  that 
a  Finding  of  No  Significant  Impact  is 
appropriate. 

For  further  technical  details  with 
respect  to  this  action,  see  the 
application  for  license  application  dated 
October  31, 1988,  amendment  dated 
April  19, 1989,  and  other  related 
correspondence.  These  documents  (in 
Docket  Number  030-3088S).  the  Final 
Environmental  Assessment  and  the 
supporting  but  not  yet  published 
NUREG  report  may  be  examined  or 
copied  for  a  fee  in  the  Coaunission's 
Region  I  Public  Document  Room,  475 
Allendale  Road,  King  of  Prussia. 
Pennsylvania  19406. 

Opportunity  for  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
hearing.  Any  request  for  hearing  must  be 
filed  with  the  Office  of  the  Secretary. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  within  30  days  of 
the  publication  of  this  notice  in  the 
Federal  Register;  be  served  on  the  NRC 
staff  (Executive  Director  lor  Operations. 
One  White  Flint  North,  11555  Rockville 
Pike.  Rockville.  MD  20852!);  on  the 
applicant  (Department  of 
lYansportation.  Federal  Aviation 
Administration  Technical  Center.  ACT- 
36a  Building  210,  Adantic  City,  N], 
08405);  and  must  comply  with  ^e 
requirements  set  forth  in  the 
Commission's  regulation.  10  CFR  part  2, 
subpart  L.  "Informal  Headng  Procedures 
for  Adjudications  in  Material  Licensing 
Proceedings."  Subpart  L  of  10  CFR  part 
2.  which  became  effective  March  30. 
1989.  was  published  in  the  Federal 
Register  on  February  28. 1989. 

Dated  at  Rockville.  Matylnd.  tiiis  9th  day 
of  August  1968. 
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For  tlie  Nockar  Ragoiatary  Coaaussiim. 
John  B.  dami, 

Chief,  Medical  Academic  andCmnmercial 
Use  Safety  Branch,  Division  oflndiatria/  and 
Medical  fkKlear  Safety,  NMSS. 

[FRI^w:.  89-19060  Filed  8-14-fle;  8:45  am] 


Education  for  Sanior  I 
Operators  and  Stim  Suparvtaora  at 
Nudear  Power  Planta;  PoMcy 
Statement 

agency:  Nuclear  Regulatory 

Commission. 

action:  Policy  statement. 

summary:  This  policy  statement 
presents  the  policy  of  the  NRC  regarding 
education  for  senior  operators  and  shift 
supervisors  at  nuclear  power  plants.  The 
Commission  believes  that  the  safety  of 
commercial  power  reactors  is  enhanced 
by  having  on  each  shift  a  team  of  NRC 
licensed  professionals  that  combine 
technical  and  academic  knowledge  with 
plant-specific  training  and  substantial 
hands-on  operating  experience.  The 
Commission  believes  die  licensed 
reactor  operator,  senior  operator,  and 
shift  supervisor  positions  are  very 
important  to  the  safe  and  reliable 
operation  of  nuclear  power  plants  and 
therefore  encourages  the  utilities  to 
continue  their  efforts  to  sustain  and 
increase,  where  appropriate,  the 
professionalism  of  these  positions. 
EFFECTIVE  DATE:  August  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.R.  Fleishman,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nudear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  492-3794. 
SUPPLEMENTARY  INFORMATION: 

Backgjtound 

Since  the  Three  Mile  Island  Unit  2 
(TMI-2)  accident  on  March  2a  1979,  to 
which  human  error  was  a  major 
contributor,  the  issue  of  academic 
requirements  for  reactor  operators  has 
been  a  majw  concern  of  the  Nuclear 
Regulatory  Commission.  In  July  1979,  the 
NRC  issued  NUREG-0578,  'TMl-2 
Lessons  Learned  Task  Force  Status 
Report  and  Short-Term 
Recommendations,"  *■  which  contained 


'  Copies  of  ail  NURECs  referenced  may  be 
purchased  through  the  VS.  Covenunent  Mnting 
OiTice  by  caUii«  (202)  27&-206O  or  by  writicg  to  the 
U.S.  Covemment  Printing  Office,  P.O.  Box  370B2, 
Washington,  DC  20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical  Information 
Service,  U.S.  Department  of  Commerce,  52SB  Port 
Royal  Road.  Springfiekl.  VA  221S1.  A  copy  is 
available  for  inspection  or  copying  Cor  a  {^  in  the 
NRC  Public  Document  Room,  2120  L  Street,  Lower 
Level,  NW..  WMhington.  DC 


spccffic  recoDunendetions  for  a  nrin 
tectmical  advisor  (STA)  to  provide 
engineering  and  accident  assessment 
expertise  durmg  otiier  tfian  normal 
operating  conditions.  Ob  October  30, 
1979,  the  f^C  notified  afl  operating 
nuclear  power  plant  bcensees  that  STAs 
should  be  on  shift  by  Jaimary  1980.  and 
that  they  should  be  fully  trained  by 
January  1981.  In  November  1980, 
NUREG-0737,  "Clarification  of  TMI 
Action  Plan  Requirements,"  provided 
further  details  to  licensees  regarding 
implementation  of  the  STA  requirement 
,  It  identified  the  STA  as  a  temporary 
measure  pending  a  Commission  decision 
regarding  long  range  upgrading  of 
reactor  operator  and  senior  operator 
capabilities. 

The  qualifications  of  operators  were 
also  addressed  in  1979  by  NUREG-0585, 
"Lessons  Learned  Task  Force";  in  the 
1980  Rogovin  Report.  "Three  Mile 
Island:  A  Report  to  the  Commissioners 
and  to  the  Public".  (NUREG/CR-1240); 
and  in  SECY-82-162,  "Report  of  the  Peer 
Advisory  Panel  and  the  Nuclear 
Regulatory  Commission  on  Operator 
Qualifications".*.  Although  the  1982 
Peer  Advisory  Panel  report 
Fpccmmended  against  imposition  of  a 
degree  requirement,  the  consensus 
among  these  reports  was  that  technical 
and  academic  knowledge  among  shift 
operating  personnel  greater  than  existed 
at  that  time  would  be  benenbial  to  the 
safety  of  nuclear  power  plants. 

On  October  28. 1985.  the  NRC 
published  in  the  Federal  Register  (50  FR 
43621]  a  Final  Policy  Statement  on 
Engineering  Expertise  on  Shift,  which 
described  two  alternatives  for  providing 
the  necessary  technical  and  academic 
Icnowledge  to  the  shift  crew.  Option  1  of 
the  pohcy  statement  permits  an 
individual  to  serve  in  the  combined 
senior  operator/ shift  technical  advisor 
(SO/STA)  role  if  diat  individual  holds 
either  a  bachelor's  degree  in  engineering 
technology,  or  physical- science  from  an 
accredited  institution,  or  a  professional 
engineer's  hcense.  Option  2  permits 
continuation  of  the  separate  STA.  on 
each  shift,  who  holds  a  bachelor's 
degree  or  equivalent,  and  meets  the 
criteria  as  stated  in  NUREG-0737.  The 
Commission  also  encouraged  the  shift 
supervisor  to  serve  in  the  dual-role 
position  and  the  STA  to  take  an  active 
role  in  shift  activities. 

On  May  30. 1986,  the  NRC  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  (51  FR  19561).  The 
purpose  of  the  ANPR  was  to  solicit 
pubUc  comments  on  a  Commission 


propoeal  to  extend  the  current  level  of 
engineering  expertise  on  shift  and  to 
ensure  ttat  aenior  operators  have 
operating  experience  on  a  commercial 
nudear  reactor  operating  at  greater  than 
twenty  percent  power.  Two  hundred 
letters  were  received  in  response  to  tfie 
ANFR;  most  of  diem  were  opposed  to  a 
degree  requirement  for  Senior 
Operators. 

Althou^  comments  received  mi  the 
ANPR  were  generally  opposed  to  a 
degree  requirement  the  Commission 
believed  that  it  would  be  beneficial  to 
obtain  additional  public  comment  on 
two  alternative  proposals.  On  December 
29, 1968,  (53  FR  52716)  the  Commission 
published  a  proposed  rule  for  degree 
requirements  for  shift  personnel  with 
two  alternate  approaches — additional 
education  and  experience  requirements 
for  either  senior  operators  or  shift 
super\isors.* 

Approximately  95%  of  the  comment 
letters  received  are  opposed  to  any  nde. 
As  described  elsewhere  in  this  issue  of 
the  Federal  Register,  the  Commission 
has  decided  to  terminate  tlte  ralemalcing. 

Develcqnnent  of  Final  Policy  Statement 

In  deciding  not  to  proceed  with  the 
rulemaking,  the  Commission  carefully 
considered  the  comments  received  on 
the  proposed  rule  and  the  status  of 
industry  initiatives  to  enhance  the 
education  level  of  its  operating 
personnel.  In  p>articular,  the  Commission 
noted  that  many  utilies  have  provided 
opportunities  for  members  of  their 
operating  staff  to  further  their  education. 
Where  programs  are  in  place,  they  have 
included: 

1.  Financial  assistance  for  taking 
college  courses  off-site; 

2.  Development  of  programs,  in 
conjunction  with  tmiversities  and 
colleges,  that  provide  college  level 
courses  and  degrees — including 
arrangements  that  provide  appropriate 
credit  for  nuclear  power  plant  training 
courses  and  work  experience;  and 

3.  On-site  programs  that  provide 
college  level  courses  and  degrees  for 
members  of  the  operating  staff. 

The  Institute  of  Nuclear  Power 
Operations  (INPO).  in  cooperation  with 


*  The  documents  with  SECY  designators  are 
available  at  the  NRC  Public  Document  Room  at  2120 
L  Street,  Lower  Level,  NW.,  Washington.  DC. 


*  The  term  "shift  supervisor"  is  beios  used  to 
refer  to  that  person  holding  a  senior  opera  !ur 
license  for  all  fueled  units  at  the  site  who  is 
assigned  responsibility  for  overall  plant  operation  at 
all  times  thoe  is  fuel  in  any  unit.  Where  a  single 
senior  operator  does  not  hold  a  stdiior  operator 
license  on  all  fueled  units  at  the  site,  a  licensee 
must  hflve  at  the  site  two  or  one  more  senior 
operators,  who  in  combination  are  licensed  at 
senior  operators  on  all  bieied  units.  The 
Commission  recognizes  that  persons  aiay  have  a 
different  title  than  "shift  supervisor"  at  diflerent 
utilities. 
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many  nuclear  utilitiet,  has  developed 
"Principles  for  Enhancing 
Professionalism  of  Nuclear  Personnel", 
dated  March  1. 1988.  INPO  encourages 
utilities  to  implement  these  principles. 
Among  other  important  matters,  these 
principles  direcdy  address  developing 
management  personnel  and  managing 
operations  department  personnel.  In 
particular,  they  encourage  that: 

Management  development  and  selection 
practices  reflect  the  fact  that  work  in  plant 
operation  provides  the  broad,  integrated  view 
of  plant  activities  needed  by  nuclear 
managers.  Individuals  with  experience  in 
day-to-day  plant  operations  are  considered 
as  an  bnpoitant  source  of  management  talent 
The  policies  and  practices  that  govern  career 
development  ensure  that  individuals  are 
aware  of  the  opportunity  to  develop  into 
management  positions  and  that  selected 
individuals  are  encouraged  and  provided 
with  opportunities  to  pursue  this  career  path. 

Promotion  and  management  development 

practices  seek  a  balance  between  career 

operations  individuals  and  others  who  obtain 

operations  experience  as  part  of  their  career 

development.  Operations  personnel  with  the 

potential  to  fill  key  management  positions  are 

provided  an  opportunity  for  acquiring 

experience  in  other  groups.  Also,  other 

personnel  with  the  potential  to  fill  key 

management  positions  are  provided  an 

opportunity  for  obtaining  an  SRO  (Senior 

Reactor  Operator)  Ucense  or  certification  and 

operations  experience.  Engineers  ii^o  hold 

bachelors  degrees  in  technical  fields  are 

considered  a  key  source  of  such  personnel 
•  •  • 

While  a  college  degree  in  a  technical  field 
is  not  a  necessary  requirement  for  operations 
positions,  operators  with  bachelors  degrees 
in  technical  subjects  have  a  greater  likelihood 
of  promotion  to  and  success  in  management 
positions.  Management  practices  ensure  that 
an  appropriate  number  of  personnel  with 
such  degrees,  or  the  potential  and  desire  for 
acquiring  such  degrees,  are  selected  for 
operations  positions.  In  addition, 
management  assists  and  encourages  selected 
operators  who  have  the  potential  to  acquire 
Inchelors  degrees;  programs  that  lead  to 
degrees  in  tedmlcal  subjects  are  given 
preference.  To  assist  in  accomplishing  this, 
college  credits  may  lie  sought  for  successful 
completion  of  utihty  training  programs. 

In  addition,  INPO  has  an  effort 
imderway  to  review  the  training  and 
education  requirements  for  shift 
supervisors,  with  the  goal  of  ensiuring 
that  shift  supervisors  have  the  necessary 
knowledge,  skills,  understanding,  and 
the  education  to  supervise  the  safe 
operation  of  a  nuclear  power  planL 

The  NRC  monitors  the  level  of 
technical  knowledge  of  licensed 
operating  personnel  with  its  licensing 
and  requalification  examinations  and 
inspection  programa  to  ensiue  that 
personnel  holding  these  important 
positions  are  receiving  the  training 
needed,  and  are  otherwise  qualified,  to  ' 


meet  the  requirements  of  the  jobs.  The 
Commission  is  convinced  that  the 
existing  level  of  technical  knowledge  of 
licensed  personnel  is  ttifficient  to  safely 
operate  nuclear  power  plants  and 
ensure  the  protection  of  the  health  and 
safety  of  the  public. 

However,  since  the  level  of  technical 
knowledge  of  the  shift  operating  staff 
has  a  direct  bearing  on  the  safety  of 
nuclear  power  plants,  the  Commission 
continues  to  look  for  measures  that  can 
further  improve  the  cuiability  of  the 
shift  operating  staff.  Toe  following 
policy  statement  presoits  our  views 
concerning  education  for  senior 
operators  and  shift  supervisors. 

Policy  Statement        | 

The  Commission  believes  that  the 
level  of  engineering  and  technical 
knowledge  of  shift  operating  personnel 
has  a  direct  bearing  oo  the  safety  of 
nuclear  power  plants.  Accordingly,  the 
Commission  believes  fhat  the  safety  of 
commercial  power  reactors  is  enhanced 
by  having  on  each  shift  a  team  of  NRC- 
licensed  professionals  *  that  combine 
technical  and  academic  knowledge  with 
plant-specific  training  and  substantial 
hands-on  operating  e}q)erience. 

The  Commission's  position  is 
predicated  on  the  fact  that,  even  though 
reactor  licensees  try  to  anticipate  and 
address  in  training  programs  and  reactor 
operating  procedures  all  conceivable 
situations  which  could  arise  during 
normal  and  off-normal  operation,  there 
will  always  be  the  potential  for 
situations  to  arise  which  are  not  covered 
through  training  or  operating 
procedures.  The  Commission  is 
persuaded  that  there  is  a  need  for  some 
individuals  on  each  nuclear  power  plant 
operating  shift  who  have  an  innate 
understanding  of  the  qrstems-level 
performance  of  a  nuclear  power  plant. 
The  types  of  knowledge  that  are  needed 
are  scientific  and  enghieering 
fundamentals  and  the  basic  scientific 
principles  that  govern  the  behavior  of 
electrical,  mechanical,  and  other 
engineered  systems.  This  is  precisely  the 
type  of  knowledge  that  academic 
institutions  develop  and  convey  well 
and  that  forms  the  basis  of  an  academic 
degree  program  in  a  technical  discipline. 
A  program  of  scientific  and  engineering 
studies  should  provide  plant  operating 
personnel  tm  enhanced  capacity  for 
reasoning  and  judgement,  as  well  as 
enhanced  confidence,  to  perform  better 
during  both  normal  and  off-normal 


*  Tlie  term  "profeaAonals"  ii  being  used  to  refer 
to  penon*  who  heve  demonstrated  competence  to 
operate  a  nuclear  power  pbmt  and  who  adhere  to 
&e  highest  technical  and  elkical  ttandardt  for 
reactor  operations.  These  psnont  may  or  may  not 
holdi 


operation,  but  particularly  in  the 
stressful  and  complex  environment 
surrounding  reactor  transients  and 
accidents  which  may  arise  in  the  course 
of  reactor  operations.  Individuals  with 
such  education  can  utilize  their  in-depth 
knowledge  when  called  upon  to  assess 
the  causes  of  a  novel  incident  and 
determine  the  appropriate  responses. 

The  Commission  further  believes  that 
programs  which  encourage  experienced 
nuclear  professionals  to  obtain  college 
degrees  and  personnel  with  degrees  to 
obtain  a  senior  operator  license  and 
hands-on  operating  experience  create  an 
important  source  of  management  talent 
for  the  industry.  Such  individuals  are 
more  likely  to  be  selected  for 
management  positions  and,  because  of 
their  understanding  of  the  unique 
operational  problems  associated  with 
nuclear  power  plant  operation,  are  in  a 
better  position  to  enhance  nuclear 
safety  by  fostering  a  strong  safety 
culture  within  their  organization. 

For  there  reasons,  the  Commission 
endorses  the  INPO  "Principles  for 
Enhancing  Professionalism  of  Nuclear 
Personnel"  dated  March  %  1989,  for 
implementation  at  each  nuclear  utility. 

Specifically,  the  Commission 
encourtiges  nuclear  plant  licensees  to 
continue  to  develop  and  implement 
programs  that  permit  operating 
personnel  to  obtain  college  degrees  fivm 
accredited  institutions,  lihose  persons 
with  ability  and  desire  should  be  given 
every  opportimity  to  further  their 
education  in  order  to  best  serve  the 
interest  of  nuclear  safety. 

AdditionaUy,  the  Commission 
encourages  nuclear  plant  licensees  to 
hire  college  graduates  for  positions  on 
the  operating  staff.  Licensees  should 
actively  work  to  make  operating  staff 
positions,  including  the  plant  specific 
training  and  development  programs, 
attractive  to  college  graduates  with 
technical  or  science  degrees  in  relevant 
disciplines  bom  accredited  institutions. 
The  Commission  particulariy 
encourages  the  recruitment  of  graduates 
with  physical  science,  engineering,  or 
engineering  technology  degrees  from 
accredited  institutions  which  have 
accredited  programs. 

Utilities  should  contintK  to  develop 
reactor  operators  and  senior  operators 
who  have  a  significant  amount  of  hands- 
on  operational  experience.  It  is 
desirable  to  have  senior  operators  on 
shift  who  have  progressed  through  the 
typical  experience  path,  including  the 
aiixiliary  operator  and  reactor  operator 
positions. 

The  Commission  recognizes  ihe 
necessity  for  licensees  to  provide 
operators  onshift  with  a  itiong 
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backhand  of  plant-specific,  hands-on 
experience,  regardless  of  whetiier  those 
individuals  have  obtained  college 
degrees.  At  the  same  time,  the 
Commission  believes  tiiat  it  is  desirable 
for  licensees  to  ensure  that  they  have  in 
the  control  room  individuals  with 
academic  training  as  well.  Ideally, 
licensees  should  strive  to  have  in  the 
control  room  individuals  with  a  mix  of 
education,  training,  and  experience  in 
plant  operations,  lliis  shotdd  be  the  goal 
diuing  the  coming  years. 

The  Commission  encourages  nuclear 
plant  licensees  to  provide  opportunities 
for  licensed  operators  and  o^ers  with 
nuclear  power  plant  operating 
experience  to  assimie  positions  of 
increased  management  responsibility.  In 
the  same  vein,  policies  and  programs 
which  provide  principal  and  cooperate 
nuclear  managers  with  meaningful 
knowledge  and  experience  in  nuclear 
plant  operations,  including  sufficient 
training  and  operational  experience  to 
qualify  for  and  pass  the  NRC 
examination  for  a  senior  operator 
license,  are  valuable  and  should  be 
encouraged. 

The  shift  supervisor  occupies  a  imique 
position.  Besides  interacting  direcUy 
with  the  operating  staff,  the  shift 
supervisor  must  also  interact  with  upper 
management,  and  every  effort  should  be 
made  to  ensure  that  the  shift  supervisor 
is  an  effective  member  of  the  facility 
management  team.  The  Commission 
believes  that  the  highest  priority  should 
be  given  to  assuring  that  shift 
supervisors,  and  other  individuals  with 
similar  decision-making  authority  on 
each  shift  have  appropriate  levels  of 
education  in  technical  fundamentals, 
training  on  the  particular  systems,  and 
operating  experience.  The  Commisison 
encourages  INPO  to  complete  the  effort 
to  review  the  adequacy  of  ti-aining  and 
education  requirements  for  the  shift 
supervisor  position  in  a  timely  manner. 
The  Commission  understands  that  this 
effort  is  being  coordinated  with  the 
industry  accreditation  program  and  the 
National  Academy  for  Nuclear  Training 
and  supports  this  concept.  The 
Commission  intends  to  follow  this  effort 
closely  and  will  participate  as 
appropriate  to  ensure  successful  closure 
of  this  issue. 

The  Commission  reaffirms  its  position, 
set  forth  in  the  Policy  Statement  on 
Engineering  Expertise  on  Shift  (50  FR 
43621),  that  it  is  important  to  have 
engineering  and  accident  assessment 
expertise  available  to  the  operating 
crew  at  all  nuclear  power  plants.  The 
STA  has  proven  to  be  a  worthwhile 
addition  to  the  operating  staff  by 
providing  an  independent  engineeriiig 


and  accident  assessment  capability,  and 
we  support  continuation  of  this  position. 
However,  the  Commission,  wishes  to 
reemphasize  its  preference  for  the  STA 
to  have  a  senior  operator  license,  in 
order  to  enhance  die  STA's  operational 
knowledge  and  experience  and  to 
provide  him  or  her  greater  credibility 
with  the  other  members  of  the  operating 
staff.  It  remains  the  Commission's 
preference  that  all  licensees  continue  to 
move  toward  the  dual  role  (SO/STA) 
position.  For  those  licensees  who 
continue  to  use  the  STA  as  a  "stand- 
alone" position,  the  Commission 
reemphasizes  its  position  that  this 
individual  should  assume  an  active  role 
in  shift  activities.  The  STA  should 
maintain  a  continuing  awareness  of 
plant  configuration  and  changes  in  plant 
status  and  be  an  integral  part  of  the 
operating  shift. 

The  licensed  reactor  operator,  senior 
operator,  and  shift  supervisor  positions 
are  very  important  to  the  safe  and 
reliable  operation  of  nuclear  power 
plants.  Therefore,  utilities  should 
continue  their  efforts  to  sustain  and 
increase,  where  appropriate,  the 
professionalism  of  these  positions. 
These  positions  should  be  filled  with 
individuals  of  the  highest  caliber  and 
should  command  respect  and  status 
both  inside  and  outside  the  operational 
organization. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  August,  1989. 

For  the  Nuclear  Regulatory  Conunission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
[FR  Doc.  89-19000  Filed  8-14-69;  8:45  am] 
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Regulatory  Guides;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  revisions  to  three  guides  in 
its  Regulatory  Cuide  Series.  "Hiis  series 
has  been  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  Commission's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
for  permits  and  Ucenses. 

Regulatory  Guide  1.84,  Revision  26. 
"Design  and  Fabrication  Code  Case 
Acceptability,  ASME  Section  m. 
Division  1,"  and  Regulatory  Guide  1.85, 
Revision  26,  "Materials  Code  Case 
Acceptability,  ASME  Section  m. 
Division  l"  list  those  code  cases  that  are 
generally  acceptable  to  the  NRC  staff  for 


implementation  in  the  licensing  of  light- 
water-cooled  nuclear  power  plants. 
Revision  7  to  Regulatory  Guide  1.147. 
"Inservice  Inspection  Code  Case 
Acceptability.  ASME  Section  XI. 
Division  1."  Usts  those  code  cases  that 
are  generally  acceptable  to  the  NRC 
staff  for  implementation  in  the  inservice 
inspection  of  light-water-cooled  nuclear 
power  plants,  lliese  three  guides  are 
periodically  revised  to  update  the 
listings  of  acceptable  code  cases  and  to 
include  the  results  of  public  comment 
and  additional  staff  review. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currentiy  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publication  Services,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555. 

Regulatory  guides  and  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Sb^et  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
cturent  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37062, 
Washington,  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the  - 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland,  this  Slst  day 
of  July  1989. 

For  the  Nuclear  Regulatory  Commission. 
Eric  S.  Beckjord, 

Director,  Office  of  Nuclear  Regulatory 
Research. 
[FR  Doc.  89-19062  Filed  8-14-89;  8:45  am] 


Appointments  to  Perfomiance  Review 
Board  Panel  for  Senior  Executive 
Service 

AOENCV:  Nuclear  Regulatory 
Commission. 

action:  Appointment  to  performance 
review  board  panel  for  senior  executive 
service. 


f.  The  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  new  appointment  to  the  NRC 
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Performance  Review  Board  (PRB)  Panel. 
The  PRB  Paael  was  established  to 
review  appraisals  and  make 
reconuneodations  to  the  appointing  and 
awarding  authorities  for  NRC  PRB 
members. 

New  Appointment 

Edward  L  Jordan,  Director,  Office  for 
Analysis  and  Evaluation  of 
Operational  Data 

In  addition  to  the  above  new 
appointment,  the  following  individuals 
will  continue  to  serve  on  the  PRB  PaneL 

Harold  R.  Denton.  IMrector.  Office  of 
Governmental  and  Public  Affairs 

Hugh  L  Thompson,  Jr.,  Deputy 
Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards  and 
Operations  Support  Office  of  the 
Executive  Director  for  Operations 

All  appointments  are  made  pursuant 
to  Section  4314  of  Chapter  43  of  Title  5 
of  the  United  States  Code. 

EFFECnvC  DATE:  AugUSt  15, 1989. 

FOR  FUIOMUI  mraNMATHM  CONTACT: 
James  M.  Taylor,  Acting  Chairman, 
Executive  Resources  Board.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  (301)  492-1705. 

Dated  a(  Rockville,  Maryland,  this  2nd  day 
of  August,  1969. 

For  the  Nuclear  Regulatory  CommissioiL 

lamas  M.  Taylor, 

Acting  Chairmair  Executive  Reaourcea  Board. 

[FR  Do&  80-19001  FUed  9-14-89: 8:45  affl] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ItaL  No.  34-27104;  FIto  Na  SR-OCC-t7-22] 

S«lf -Regulatory  Organlzationa, 
Ot»tlon«  Clearing  Corporation:  Ordar 
Approving  a  Propoaad  Rule  Chai^ 

On  December  11, 1987,  Options 
Clearing  Corporation  ("OCC')  filed  with 
the  Securities  and  Exchange 
CoRunission  ("Commission")  under 
section  19(b]  of  the  Securities  Exchange 
Act  of  1934  ("Act")  the  proposed  rule 
change  described  below.  The  proposal 
would  provide  OCC  with  greater 
flexibility  in  dealing  with  financially 
troubled  clearing  members  and  in 
responding  to  clearing  member 
insolvencies.  The  Commission  published 
notice  of  the  proposal  on  April  19. 198&* 


No  comments  were  received.  On  August 
3. 1989,  OCC  amended  the  proposal  to 
clarify  when  borrowfing  from  OCC's 
clearing  funds  will  trigger  pro-rafa 
assessment  of  OCC  clearing  member 
clearing  fund  oontrikutions.'  This  Order 
approves  the  proposal. 

I.  Desoiption  of  the  Proposal 

The  proposed  rule  change  would 
specify  alternatives  available  to  OCC  in 
dealing  with  clearing  members  that  are 
experiencing  financial  or  operational 
difficulties  and  would  provide  OCC  with 
greater  flexibility  in  dealing  with 
clearing  member  failures,  peu'ticularly  in 
extraordinary  market  conditions. 
Specifically,  the  proposal  would  amend 
OCC  Rule  305  regarding  restrictions  on 
certain  transactions  and  positions,  and 
Rules  1104  and  1106  dealing  with 
suspension  of  a  clearing  member. 
Additionally,  the  proposal  would  amend 
Article  VIII,  section  5  of  OCC's  By-Laws 
with  respect  to  application  of  OCC's 
clearing  funds. 

The  proposed  amendments  to  Rule  305 
would  clarify  OCCa  authorify  in  dealing 
with  clearing  members  that  are 
experiencing  financial  or  operational 
difficulties.  Currently,  under  Rule  305. 
OCC's  Chairman  or  President  can 
restrict  those  members'  opening 
transactions  and  require  such  clearing 
members  to  reduce  or  eliminate 
uncovered  short  positions.'  The 
proposal,  among  other  things,  would 
specify  that  OCC's  authority  extends  to 
unsegregated  long  positions  *  and  any 


(April  tt.t«Mittl«1 


'  See  Letter  from  lames  C.  Yong.  Assiatant  Vice 
President  and  Deputy  General  Counsel.  CX^C,  to 
lonathan  Kallman.  AMUtant  Director,  SEC,  dated 
August  1, 1988. 

*  Such  action  musl  be  Iwsed  on  a  detenninatioo 
by  OCCs  President  or  Chainnan  that  the  financial 
or  operational  condition  of  the  member  makes  such 
action  neceeeary  or  advisable  for  the  protection  of 
OCC  other  OCC  nieiben.  or  the  general  pnbHc. 
OCCs  Intetpntatiou  and  Policies  list  nine  non- 
exclusive sHaatiaas  that  would  iuatify  action  nnder 
Rule  305.  See  ako  Chicagi  Board  Options  Exchange 
Rules  4.10  and  13.3,  and  New  York  Stock  Exchai^ 
Rule  708,  which  authorize  restrictioos  on  »»rha«igi» 
members'  options  activity.  OCCs  Rule  305(b] 
enaMat  aa  aflactad  memlier  to  appeal  to  OCC» 
Margin  Committee. 

*  Althoask  oartala  kxigpositioaB  represent  aaaets 
rathar  thaa  KdNHttaa.  nitmaladlai^  pMittoM 
ran  rirtiirri  ftfTTi  Banhi  i  iiijaliawiiiila  If  a 
Hottbtad  daariagBasBbarcaRiad  lai«s 
oonoentraiiaaa  of  aaaavagBlad  long  poatkMia  in 
volatlla  opIioM.  a  dacraase  Id  Um  valna  af  Ifcoaa 
podtioas  mi^  enate  a  aai^  defldanqr  that  the 

■aU  fa^  mabia  to  aatisfy  wtih 
loTa 


short  poritions,  whether  covered  or 
uncovered.^  The  proposal  also  clarifies 
that  OCC  can  require  financially 
troubled  clearing  members  to  hedge 
unsegregated  long  positions  or 
uncovered  short  positions  as  an 
alternative  to  liquidation  of  those 
positions.  Additionally,  the  proposed 
change  to  Rule  305  authorizes  OCC  to 
require  a  financially  troubled  clearing 
member  to  transfer  to  another  clearing 
member  certain  customer  accoimts  [e.g., 
market-makers  or  specialist  accoimts). 

The  proposed  changes  to  Rule  1104 
also  provide  OCC  with  greater 
flexibility  in  dealing  wifii  suspended 
clearing  members  in  extraordinary 
market  conditions.  Generally,  in  the 
event  of  OCC's  suspension  of  an  OCC 
clearing  member,  C>CC  woidd  promptly 
convert  all  of  the  cleariag  member's 
margin  deposits  to  cash.  In 
extraordinary  market  conditions,  it 
might  not  be  possible  to  convert  some 
types  of  margin  deposits  [e.g.,  common 
stocks)  to  cash  in  an  orderiy  manner. 
Therefore,  proposed  Rule  1104(b)  would 
enable  OCC  to  defer  liquidation  of  & 
suspended  member's  margin  deposits. 

The  proposed  changes  to  Rule  1106 
concern  options  positions  maintained 
for  a  suspended  clearing  member. 
Currently,  imder  Rule  1106,  OCC's  policy 
is  to  effect  an  immediate  liquidation  of  a 
failed  firm's  options  positions.  Because 
of  the  size  and  nature  of  a  suspended 
clearing  member's  options  positions  or  a 
lack  of  market  liquidify,  liquidation 
could  be  difficult  and  it  might  be 
advisable  to  maintain  tke  positions, 
llius,  proposed  Rule  llte(d)  would 
authorize  die  Chairman  or  President  of 
OCC  to  detennine  to  maintain  positions 
that  would  otherwise  be  closed  ouL" 


*  AlthoD^  covered  short  positions  generally  pose 
no  direct  risk  to  OCC  the  malatenanoe  of  such 
posttims  for  Ih*  accounts  of  maigitai  castomers 
could  pose  a  risk  to  a  financially  troablad  rinaring 
member,  because  cuotoaers  MRNild  be  exposed  to 
margbi  calls  which  they  might  not  be  al>le  to  meet  In 
the  event  of  a  dedine  in  the  vdne  of  the  ondeilying 
asset  (a#,  oosporato  e<|aity  saCariliaa  or  U.S. 
Treasury  securities).  OCC  stales  in  iU  filiae  that  M 
would  not  anticipate  using  the  authority  uadar  tfaa 
proposal  for  covered  short  podtiops  cvriad  ia  cash  ' 
accounts. 

•  Actkia  wdar  Sale  luaid)  coaU  affect  tha 
timing  andaHtoanwaf  aH^aiikiioaby  Iha 
Securitias  Inveator  ftotadiaa  CatfofaiiaB  ("SlKr) 
where  a  suspended  clearing  nwiliia  haa  poUlc 
custoneis.  OOC  states  in  its  ding  tfcat  in  rasponaa 
to  a  re^aaat  by  SVC  sMl  te  I 
tfaatOCCt 
incasat 

UquidattcQ  of  a  aospendsd  daaring  ■aabar'a' 
positiaM  woM  Meeljr  rssrit  ia  a  km  to  OCC 
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The  proposal  would  clarify  the 
authorify  of  OCC's  President  or 
Chairman  to  execute  hedge  transactions 
to  protect  OCC  against  a  decline  in  the 
value  of  margin  deposits  or  open 
positions  OCC  had  elected  to  maintain 
(e.g.,  valued  securities,  unsegregated 
long  positions  or  short  positions).  ^  The 
proposal  also  would  broaden  the  range 
of  hedging  transactions  that  OCC  may 
engage  in.  In  addition  to  current 
authorify  to  hedge  positions  consisting 
of  options  relating  to  the  same 
underiying  interest,  proposed 
amen^ents  to  OCC  Riile  1106(e)  would 
authorize  OCC  to  hedge  positions  in 
options  on  similar  underlying  interests, 
as  well  as  to  hedge  positions  in  the 
underlying  interest  and  futiu«s  contracts 
on  the  same  or  similar  underlying 
interests.  Hedging  transactions  could 
include  the  establishment  of  variable 
hedges  that  would  be  adjusted  from  time 
to  time  during  the  life  of  the  hedged 
positions.  All  hedging  transactions 
would  be  required  to  be  reported  to 
OCCs  Margin  Committee  on  a  daily 
basis.  Moreover,  because  a  single 
hedging  position  may  relate  to  positions 
in  more  than  one  accoimt  Rule  1106(e) 
woidd  authorize  OCC  to  allocate,  on  a 
reasonable  basis,  among  a  suspended 
clearing  member's  costs,  gains,  and 
losses  associated  with  hedging 
transactions. 

The  proposed  rule  change  also  woidd 
amend  Article  Vm,  Section  5  of  OCC's 
By-Laws  regarding  application  of  OCCs 
clearing  funds.  Specifically,  the  proposal 
would  eliminate  the  current  24-hour 
waiting  period  between  the  time  when  a 
loss  is  charged  to  a  defaulting  clearing 
member's  clearing  fund  deposit  and  the 
time  when  any  excess  may  be  charged 
pro  rata  against  the  clearing  fimd 
deposits  of  non-defaulting  dearing 
members.  The  proposal  also  would 
permit  OCC  to  borrow  against  the 
clearing  funds  to  finance  hedging 
transactions. 

n.  OCCs  Rationale  for  the  Proposal 

OCC  believes  that  the  proposed  rule 
change  is  consistent  with  the  purposes 
and  requirements  of  Section  17A  of  the 
Act  OCC  states  in  its  filing  that  the 
proposed  rule  change  would  serve  the 
pubUc  interest  by  providing  OCC  with 
greater  flexibilify  In  dealing  with 
financially  troubled  clearing  members 
and  responding  to  clearing  member 
insolvencies. 

Generally,  OCC  believes  that  the 
preferred  response  to  clearing  member 


*  The  proposal  would  require  that  any  action 
taken  pursuant  to  Rules  1101(b).  liae(d)  or  lloe(e) 
Im  reported  to  OCCs  Board  of  Directors  within  24 
hours. 


failure  is  to  close  out  the  firm's  short 
positions  and  liquidate  assets.  OCC 
believes,  however,  that  in  extraordinary 
circumstances  a  close-out  or  liquidation 
could  be  difficult  or  inadvisable.  OCC 
believes  that  an  effective  hedge  at  a 
reasonable  cost,  either  in  options,  the 
underlyiiig  interests  or  futures  contracts, 
could,  in  such  circumstances,  be  a  viable 
alternative  to  liquidation.  Moreover, 
with  respect  to  clearing  members 
experiencing  financial  or  operational 
difficulties,  OCC  believes  the  proposal 
would  provide  it  with  needed  flexibilify 
by  enabling  OCC  to  require  a  financially 
troubled  clearing  member  to:  (1)  Reduce 
or  eliminate  imsegregated  long  positions 
as  well  as  covered  or  uncovered  short 
positions;  or  (2)  hedge  unsegregated  long 
positions  or  uncovered  short  positions 
as  an  alternative  to  liquidation. 

OCC  also  beheves  that  the  proposed 
amendments  concerning  use  of  the  OCC 
clearing  funds  are  appropriate. 
Currently,  OCC  must  wait  24  hours 
before  a  loss  in  excess  of  a  defaulter's 
clearing  fund  and  margin  deposits  may 
be  charged  pro  rata  against  the  clearing 
fund  deposits  of  non-defaulting  Clearing 
members.  OCC  believes  this  waiting 
period  creates  unnecessary  delay  and 
should  be  eliminated.  OCC  states  that 
the  waiting  period  was  probably 
intended  to  provide  a  defaulting  clearing 
member  time  in  which  to  respond  to 
OCCs  demand  to  make  up  the 
deficiency  in  its  clearing  fund  deposit 
OCC,  however,  believes  that  the 
likelihood  that  a  defaulting  clearing 
member  would  be  able  to  cure  Its 
default  within  24  hours  is  small. 
Moreover,  the  24-hour  delay  could 
impair  OCC's  abilify  to  pay  non- 
defauting  clearing  members. 

OCC  also  believes  it  is  appropriate  to 
borrow  against  the  clearing  funds  to 
finance  hedging  transactions  without 
reference  to  OCCs  abilify  to  realize  on 
a  suspended  firm's  margin  and  dearing 
fund  deposits,  OCC  believes  that  in  any 
case  where  OCC  has  the  authorify  to 
hedge  it  is  preferable  to  finance  hedging 
transactions  by  borrowing  against  the 
clearing  fund  dian  by  maldng  a  pro  rata 
charge.  OCC  states  hi  its  filing  that  the 
ultimate  outcome  of  the  hedging 
program,  and  thus  the  final  amount  of 
any  pro  rata  charge  could  not  be 
determinable  until  all  open  positions  of 
the  suspended  dearing  member  and  all 
hedge  positions  are  closed  out 

m.  Discussion 

As  discussed  below,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  Act  and  Section  17A  in 
particular.  The  Commission  believes 
that  events  in  October  1987  highlighted 
that  circumstances  such  as  dramatic 


market  volume  and  volatilify  can  create 
unusual  and  unanticipated  situations  in 
the  financial  maricets.'  High  volatilify 
also  tends  to  strain  finandal  resources 
of  market  partidpants  and  increase  the 
likelihood  of  defaults  on  finandal 
obligations.  The  Commission  believes 
that  OCCs  proposal  is  designed 
appropriately  to  enable  OCC  to  respond 
flexibly  to  clearing  member  defaults  in 
extraordinary  circumstances  to 
minimize  risk  of  loss  to  OCC  and  its         . 
members,  and  avoid  contributing 
unnecessarily  to  maricet  stress.  ] 

In  the  event  of  a  dearing  member 
suspension  by  OCC,  OCC  generally 
must  liquidate  assets  of  the  suspended 
member  in  order  to  statisfy  the  clearing 
member's  obligations  to  OCC  and 
OCCs  obligations  to  other  clearing 
members.  "Hiose  assets  could  include 
options  positions;  margin  in  the  form  of 
cash,  government  securities,  valued 
securities,  and  letters  of  credit:  escrow 
receipts  for  equify  securities;  and 
dearing  fund  deposits.  The  markets  for 
OCC-cleared  options  and  other  assets 
held  by  OCC  to  secure  member 
obligations  generally  are  accessible  and 
liquid.  The  Commission  continues  to 
believe  that  the  preferred  response  by 
OCC  to  member  insolvency  is  for  OCC 
promptiy  to  liquidate  open  positions  and 
other  collateral  and  determine  whether 
any  loss  must  be  charged  to  OCC's 
retained  earnings  or  dearing  funds.*  As 
described  below,  however,  such  a 
prompt  liquidation  in  extraordinary 
mai^et  conditions  could  be  unwise. 

In  situations  where  members  for  OCC- 
controUed  collateral  are  dosed  or 
chaotic  OCC  could  be  unable  to 
determine  whether  collateral  could  be      | 
liquidated  and  at  what  price,  Similariy,     j 
if  OCC  held  substantial  concentrations     i 


Id 


'  For  example,  on  October  20, 1887,  options  and 
futures  exchainges  halted  trading  during  certain 
periods,  and  trading  in  MS  New  York  Stock 
Exchange  securities  was  interrupted  due  to  order 
imbalances.  Moreover,  doling  the  week  of  Ociotter 
IS,  1887,  options  and  futures  price  volatility  and  the 
discounts  at  wtiicfa  stock  index  futures  traded  to  tb« 
cash  market  readied  nnpreoedanted  levels.  See 
Division  of  Market  Regulation.  The  October  1887 
Mariwt  Break  (Febnary  19B»  ("Market  Break 
Report**)  at  A-25-A-43.  At  the  same  time,  the 
Fedwire  bank  payment  system  in  Chicago  was 
closed  for  several  hours  during  the  trading  day. 
at  10-42. 

•  If  OCC  charges  a  loss  pm  rata  to  the  OCC 
clearing  funds,  OCC  members  must  promptly  make 
good  any  defidendea  In  their  re<}ttlred  dearing  fund 
contributions.  See  OCC  By-Laws,  Artide  VUL 
Section  G.  At  the  same  time,  liquidation  of  dearing 
members  assets  at  distress  prices  because  of 
unusual  ntarket  conditions  could  increase  OCC 
losses,  force  OCC  to  assess  members,  pro  rata,  to 
cover  those  loases.  and  create  severe  liquidity 
problems  for  solvent  dearing  members  attempting 
to  meet  OCCs  dearing  fund  oontritnition 
requirements  with  reqwd  to  their  own  open  optiuns 
positions. 


of  volatile  options  positions,  liquidation 
could  be  ancertain  and,  moreover,  coold 
contribnte  to  market  instability. 
Nevertheless,  if  OOC  was  onable  to 
liquidate  collateral  or  forced  to  liquidate 
in  a  chaotic  market,  OCC  would  be 
exposed  to  loss  due  to  a  decrease  in 
collateral  vahie.  The  pn^rasal  addresses 
those  problems. 

Under  the  proposal  CXX  would  be 
authorized  spedflcaliy  to  defer 
collateral  m  pontion  hquidation  and  to 
hold  any  collateral  or  options  positions 
not  liquidated.  To  protect  against  a 
change  in  the  value  of  collateral  or 
options  positions,  OCC  would  be 
authorized  to  execute  hedging 
transactiGns  including  the  purchase  or 
sale  of  underlying  interests  and  the 
purchase  or  sale  of  securities  options  or 
futures  positions.*"  The  proposal  also 
would  authorize  OCC  to  bomw  funds 
from  its  clearing  funds  to  finance  such 
protective  or  hedging  transactions.** 


I 
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'*  For  •xanplc,  CXX  OMild  parehaM  undertying 
equHjrMcuriUM  to  hedge  upoMite  on  ihort  option 
poiitioni  and  could  buy  or  leil  itock  index  futniw 
contncU  to  hedge  exposure  firom  short  stock  index 
opttom.  OCC  ebo  could  engege  in  stock  options 
transacdoBS  to  hedge  ngilnst  a  decline  in  value  of 
equity  swavitiea  held  as  MDgki  deposits. 

"  See  Swwitiee  Exchai^  Act  Release  Na  laSQO 
Qune  17, 1980],  45  PR  41SZ0.  In  settii«  out  the 
■mdardi  to  be  uaed  by  the  DtTision  of  Market 
Rugriatlgii  rDWshwT  In  reriewfag  and  matoi^ 
recommandattoBa  with  nspacl  to  the  r^istration  of 
dealing  egsnciea,  the  Division  has  sUted  diet  hi 
addition  to  the  defaults  of  paitidpants,  the  clearing 
fund  should  be  used  to  protect  the  clearing  agency 
from  losMa  (not  hidMiiag  day^^day  opatatli« 
expenses)  aMh  es  hteees  of  aeoifitlee  not  covered 
by  iasuranoe  or  other  rasources  of  the  deaiii^ 
agency.  Hw  Reieaae  apedfically  provides  for 
temporary  oae  of  a  BnHad  portfcm  of  die  dMitag 
fund  to  meet  ane^pectod  end  anwaa]  cleviiv 
agency  ra^uiieoaots  for  bioda.  TIm  Release 
however,  further  suggests  that  a  portion  of  the 
deartag  fend  may  be  oaed  for  a  legitimate  purpose 
for  a  hwger  psiiu  J  rfttase.  provided  that  (1)  The 
funds  are  properly  protected:  (2)  the  funds  are  used 
to  fadlitate  the  process  of  clearance  and  settlement: 
and.  [9]  partWp—ti  and  tlie  CommiseioB 
•pecificaily  approve  sach  aee  daring  registration 
proceedings.  Id.. «  FR  ctllSZS.  Neteilhelees.  in  an 
Order  ooooeiiiing  the  stracture  of  National 
SecvWes  deartng  GotporetioB's  rNSCCl  clearing 
fufidte  Onmlesiaii  leoopited  that  the  aniveTse 
of  pemiaaible  aaee  ia  insar  Ihaa  unantidpated  uses 
and  specifically  approvvd  oertaiB  other  uses,  in  diet 
Order,  the  ConmisslaQ  approvMi  NSCCs  short-term 
pledge  of  clewing  taid  aaeets  other  than  cash  as 
collateral  far  loane  to  satisfy  temporery  looses  or 
liabilities  inddcntto  ta  deaiuoe  Hid  settlement 
buslnesa.  la  NSOCs  praram.  the  pledge  of  dearing 
fund  assets,  if  not  repaid  within  30  days,  results  in 
the  pledge  bajng  Jiimid  a  ctearfag  fmd  asaesament 
under  NSOCs  rales.  Sacaritlae  Bxdiange  Act 
Releeae  Na  isao  (Novmiher  la  ue2),  47  FR  Sisae. 

On  August  3.  use.  OOC  amended  the  proposal, 
and  AilteleVm  of  OCCs  By  lavrs.  to  provide  that 
any  bonowing  by  OOC  against  OOCs  deoriiv 
funds,  if  outstandiBg  farnore  than  thirty  days,  will 
be  oonsidetvd  an  actaal  loee  and  tanmediate^ 
allocable  to  clearing  members  aa  a  pro-rata 
Sae  Lattar  fmrn  lomaa  C  Yong. 


AssUtanI  Vioa  AmUsM  Hid  Depoty  General 
Cs—al  OCC  to  toBadwKallmaa,  Assistant 
Director,  SEC  dated  August  1,  iflSS:  Revised  OCC 


under  the  proposal,  OCC  managemen^ 
must  inform  OCC's  Board  of  Directors 
within  24  hours  of  aay  determination  to 
authorize  hedging  transactions." 

The  Commission  ootes  that  any 
exercise  by  OCC  of  the  authority 
granted  by  the  proposal  could  have 
implications  for  OCC,  its  members, 
those  members'  customers,  and  financial 
markets  generally.  OCCs  use  of  its 
clearing  funds,  without  a  pro  rata 
assessment  of  OCC's  members,  would 
decrease  available  OCC  clearing  fund 
assets,  but  generally  not  affect 
adversely  assets  available  to  clearing 
members."  OCC'S  deferral  of  option 
position  liquidation  would  alter  current 
expectations  of  immediate  liquidation, 
but  could  minimize  liquidation  losses  to 
customers  of  a  suspended  OCC  member. 
Liquidation  deferral  also  would  affect 
the  timing  and  nature  of  asset 
liquidation  in  underlying  markets  and 
the  effects  of  such  a  liquidation  on  those 
markets.  Moreover,  delayed  liquidation 
and  hedging  activity  by  OCC  could 
affect  liquidity  demands  and 
responsibilities  applicable  to  maricet 
participants. 

The  Commission  believes,  that 
prudent  and  thorou^ly-considered  use 
by  OCC  of  the  authori^  granted  by  the 
proposal  should  enable  OCC  to  avoid 
potentially  harsh  and  uncertain 
consequences  that  could  result  from  a 
forced,  immediate  liquidation  in 
extraordinary  circumstances  of  the 
assets  and  positions  of  a  suspended 
OCC  member.  In  this  regard,  the 


By-law  Artide  VUi  Sectioa  5(0.  File  No  SR-OCC- 
87-22. 

"  Under  the  proposal,  a  deferral  of  liquidation  or 
execution  of  hed^ng  transactions  must  be  based 
upon  a  determination  by  OCCs  Chairman  or 
President,  taking  into  accoanl  the  si>e  and  nature  of 
a  suspended  dearing  member's  margin  deposits  and 
options  positions,  the  market  conditio   ■■  prevailing 
at  the  time,  the  potential  nmrkel  effects  of 
liquidating  transactions  that  might  be  directed  by 
OCC  and  Mich  other  circumstances  as  much  officer 
deems  relevant,  that  the  cmversion  to  cash  of  some 
or  all  of  the  suspended  def  ring  member's  margin 
deposits  or  the  closing  out  of  some  or  all  of  the 
suspended  membei's  uneeftegatcd  loi%  positions  or 
short  positions  would  not  be  in  the  best  interests  of 
OCC  other  OCC  dearing  memben,  or  the  general 
public. 

"  OCC  clearing  memtwfs'  contributions  to  the 
OCC  cleering  funds  oonstifeite  net  capital  for  the 
purposes  of  Rule  lSc3-l  nnler  the  Act.  In  the  event 
of  an  OCC  pro  rata  assessment  of  its  members' 
clearing  fund  deposits,  dearing  members  must 
restore  their  clearing  fund  contributions  with  other 
assets  or  face  snspenstoa  by  OCC  and  a  potential 
capital  deficit  under  Rule  ieC3-l. 

Hie  Commission  expects  OCC  to  use  its 
concentration  monitoring  system  to  analyse  the 
ability  of  its  clearing  members  to  pay  to  OCC  on  a 
pro  rata  basis  the  smount  vf  any  loan  from  the 
dearing  fund  and  will  consider  achedaled 
assessBwts  or  special  raqaireuients  for  clesriiv 
memben  adio  do  not  raaatnably  appear  able  to 
meet  those  obligations  in  Ilghl  of  their  open  options 
positions  and  trading  activl^. 


Commission  notes  that  OCC  has 
represented  that  it  would  consult,  if 
feasible  and  prudent  under  the 
circumstances,  with  the  Commission 
and  appropriate  authorities  prior  to  or 
contemporaneous  with  exercise  of  its 
authority  under  the  proposal.  Those 
authorities,  based  on  the  circumstances, 
could  include  SIPC,  registered  securities 
exchanges,  the  National  Association  of 
Securities  Dealers,  OCC  clearing  banks, 
the  Commodity  Futures  Trading 
Commission,  and  futures  contract 
markets.  The  Commission  believes  that 
such  consultation  would  place  OCC  in 
the  best  position  to  analyze  the  overall 
effects  of  its  actions  concerning 
liquidation  and  hedging  activity. 
Nevertheless,  the  Commission 
recognizes  that  in  some  situations 
prompt  action  by  OCC  may  be 
necessary  and  consultation  infeasible. 

rV.  Condusion 

For  the  reasons  discussed  above,  the 
Commission  finds  the  proposal  is 
consistent  with  the  Act  and  Section  17A 
in  particular. 

Accordingly,  It  is  thei^fore  ordered. 
under  section  19(b)(2}  of  the  Act,  that 
the  proposal  (SR-OCC-«7-22)  be,  and  it 
hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuaat  to  delegated 
authuority. 

Dated:  August  a  1986. 
Jonathaii  G.  Katz, 
Secretary. 

[PR  Doc.  88-19070  Filed  8-1)4-89;  8:45  am] 
Baxim  CODE  SBio-ei-ii 


SELECTIVE  SERVICE  SYSTEM 

Proposed  Health  Care  Personnel 
Delivery  System  (HCPD6) 

agency:  Selective  Service  System. 
ACTION:  Request  for  comments. 

summary:  The  Selective  Service  System 
seeks  public  comments  on  the 
development  of  its  Healtfi  Care 
Personnel  Delivery  System  (HCPDS). 

date:  Conunents  from  the  public  should 
be  submitted  in  writing  no  later  than 
September  29, 1989. 

AODKESS:  Send  comments  to  Richard  S. 
Flahavan,  Associate  Director  for 
Operations,  Selective  Service  System. 
1023  3l8t  Street,  NW„  Washington.  DC 
20435,  telephone  (202)  7ai-0851. 

SUPPLfMENTARY  INFORMA'HON:  Section 
10(h]  Military  Selective  Service  Act,  as 
amended  by  section  715.  Pub.  L  lOO-iaa 
approved  December  4,  U87,  in  pertinent 
part,  provides: 
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"The  Selective  Sendee  Syatam  shall  be 
maintained  as  an  active  standby  organization 
with  (1)  a  complete  legistration  and 
classification  stmcture  capable  of  immediate 
operati(Bi  in  the  eveni  of  a  national 
emergency  (including  a  stmctuie  for 
registration  and  dassificatioo  of  penons 
quatified  for  practice  or  employment  in  a 
health  care  occupation  essential  to  the 
maintenance  of  tiie  Armed  Forces)  *  *  *." 

The  Health  Care  Personnel  Delivery 
System  (HCTOS),  when  implemented, 
will  enable  the  Selective  Service  System 
to  fullfill  its  statutory  responsibility. 
Samuel  K.  Lassey,  fr.. 
Director  of  Selective  Service. 

Health  Cara  Personnel  Delivery 
System— (HCPDS) 

Part  I— Introduction 

1.  General.  Section  715  of  Public  Law 
100-180.  signed  by  the  President  on 
December  4, 1987,  directed  the  Selective 
Service  System  (SSS)  to  develop  a 
system,  capable  of  immediate  operation 
in  the  event  of  a  national  emergency,  for 
the  postmobilization  registration  and 
delivery  of  health  care  personnel  to  the 
Department  of  Defense  (DOD)  in  the 
required  number,  mix.  and  time  frame.* 
This  paper  recommends  an  operational 
concept  for  a  standby  Health  Care 
Personnel  Delivery  System  (HCPDS)  as 
prescribed  by  that  law.  This  operational 
concept  will  be  the  basis  for  developing 
detailed  implementing  policies  and 
procedures,  including  an  automated 
data  processing  (ADP)  functional 
description.  A  system  flow  chart  which 
presents  a  graphic  overview  is  at  Annex 
A.  Subsequent  implementation  will 
include  development  of  an  HCPDS 
mobilization  timetable,  prototype  forms, 
reports,  operational  manual  policies  and 
procedures,  and  other  specific  details 
and  products  as  required.  Although  the 
operational  concept  (uesented  is 
consistent  with  the  latest  position  of 
DOD  and  selected  Federal  agencies,  it 
remains  subject  to  change  as: 

May  be  directed  by  Selective  Service 
leadership. 

Progress  is  made  in  obtaining  more 
definitive  delivery  schedules  from  DOD. 

DOD  initiatives  directed  at  reducing 
wartime  military  health  care  personnel 
shortfalls  reduce  mobilization 
requirements. 

May  be  required  upon  receipt  of 
comments  from  DOD  and  outside 
sources,  including  health  care  personnel 
associations. 

2.  Scenario.  Selective  Service  was 
charged  to  develop  a  postmobilization 
system.  Accordingly,  the  HCPDS 
components  covered  here  are  those 
which  are  crucial  to  responding  to 
DOD's  initial  mobilization  reqtiiranents 
in  a  worst  case,  conventi<Hial  conflict 


scenario  involving  little  or  no  warning. 
Maximum  effort  is  being  devoted  to 
ensuring  that  the  initial  postmobilizatian 
components  are  operational  as  soon  as 
practicable  within  die  cxmstraints 
imposed.  Within  diat  context,  this  paper 
provides  for  those  crucial  HGPDS 
components. 

3.  Definition  of  Terms.  See  Annex  B, 
Definitions.  Abbreviations,  and 
Acronyms. 

4.  Objectives.  This  operational 
concept  is  based  upon  the  following 
objectives  and  characteristics:  rapid 
response,  equity,  flexibility,  simplicity, 
workability,  acceptability,  balancing 
military  and  civitian  needs,  paralleling 
the  procedures  of  the  Registrant 
Information  and  Management  System 
(RIMS)  where  practicable,  and 
interfacing  with  RIMS. 

5.  Facts — a.  Congressional  and 
presidential  authorization  required.  No 
Selective  Service  processing  of  health 
care  personnel  (registration, 
classification,  selection,  or  issuance  of 
induction  orders)  can  be  imdertaken 
until  the  Congress  provides  statutory 
authority  and  the  I^esident  directs  such 
processing. 

b.  Legislation.  A  standby  legislative 
package  was  coordinated  previously 
with  DOD,  including  the  foint  Chiefs  of 
Staff  QCS)  and  the  military  services. 
That  legislative  package,  when  enacted, 
would  provide  the  authority  to  process 
health  care  personnel  for  induction  upon 
mobilization.  The  Office  of  the  Assistant 
Secretary  of  Defense  for  Force 
Management  and  Personnel  (OASD- 
FM&P)  now  has  this  legislative  package 

and  plans  to  mchide  it  in  a  DOD    

Emergency  Actions  Packet.  The  HCPDS 
concept  was  developed  within  the 
framework  of  that  proposed  legislation. 
Changes  to  this  legislation  have  been 
developed  and  submitted  to  DOD  by 
letter  to  ensure  full  compatibility  with 
the  HCPDS. 

c.  Inability  to  meet  DOD 
requirements.  DOD  tmderstands  that 
Selective  Service  cannot  meet  DOD's 
"worst-case  scenario"  mobilization 
requirements  for  health  care  personnel. 
Selective  Service  will  be  reviewing 
options  to  ensiu«  that  time  frames  are  as 
realistic  and  short  as  possible.  Hie 
speed  with  which  Selective  Service  can 
implement  HCTOS  and  begin  making 
first  health  care  personnel  deliveries  is 
dependant  upon  the  level  of  preliminary 
preparation  authorized  and  achieved. 
Technical  advancements  and  improved 
contingency  agreements  will  be 
reviewed  to  reduce  time  frames. 

d.  Continued  DOD  recmitvag.  DOD 
plans  to  undertake  a  major  health  care 
personnel  recndting  effort  upon  any 
mobilization  and  oontinne  recruiting 


from  among  health  care  registrants  at 
least  tfaroogb  M-t-90.  the  same  as  DOD 
plans  far  recruiting  untrained  manpower 
from  among  regular  registrants. 
Selective  Service  will  not  accept  and 
process  health  care  personnel  as 
volunteers  for  induction  during  diet 
period  at  mobilization.  A  proposed 
revision  to  die  Military  Selective  Service 
Act  (MSSA)  provides  authority  for  die 
addition  of  a  voltmteer  program  by 
regulation  should  the  need  arise. 

e.  Inclusion  of  females.  No  question 
exists  that  Congress  will  make  the  final 
decision  at  the  proper  time,  whether  to 
include  females  with  males,  and  the  mix, 
if  other  than  on  a  full  share  basis,  in  any 
health  care  personnel  drafr.  This 
concept  envisions  including  females 
without  restriction.  To  be  prepared  for 
any  contingency,  the  HCPDS  wiU  be 
constructed  to  accommodate  males 
alone  or  any  mix  of  the  two  as 
prescribed  by  proper  authority. 

6.  DOD  Mobilization  Requirements. 
DOD  continues  to  refine  the  munbers  of 
health  care  personnel  needed  for 
mobilization.  Annex  D  shows  DOD's 
requirements  by  individual  titles  of 
specialties  provided  to  Selective 
Service.  These  reqiurements  listed 
shortfalls  of  100.948  health  care 
personnel  which  coiUd  require  delivery 
starting  at  D-f  10  in  a  worst  case 
scenario.  The  mobilization  requirements 
are  based  on  asstmiptions  and  computer 
modeling  and  subject  to  change.  The 
HCPDS  will  be  flexible  enou^  to 
respond  to  such  changes,  i.e.  in 
specialties,  munbers,  and/or  delivery 
times. 

7.  Use  of  RIMS  Methods.  RIMS,  the 
system  designed  to  process  regular 
registrants,  has  been  evaluated  in  many 
mobilization  exercises.  The  system  has 
been  enhanced  and  has  proven  an 
effective  registrant  processing  system. 
Portions  of  the  HCPDS  concept  are 
modeled  on  some  of  the  tested 
operational  and  ADP  methods,  forms, 
and  reports  where  practicable. 
Functionally,  HCPDS  will  perform  many 
RIMS  tasks  and  operations,  but  die 
"how"  and  "when"  of  actually 
performing  these  operational  and  ADP 
tasks  in  many  instances  are  quite 
different.  The  integration  of  the  health 
care  system  with  current  systems  and 
procedures  enables  Selective  Service  to 
accelerate  development,  conserve 
resources,  and  provide  for  ease  of 
administration  vs.  a  "standing  start" 
Besides  annotating  the  records  of  dual 
registrants,  discussed  later  herein,  this 
integration  of  systems  may  very  well 
impact  the  existing  regular  registrant 
RIMS  in  some  other  ways. 


BEST  COPY  AVAILABLE 
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a.  Follow-on  Develi^mentaJ  Efforts. 
Selectiva  Service  follow-on  efforts  will 
include  the  development  of  additional 
HCFDS  componentB,  a  "steady-state" 
operatiiig  system,  logistical  support 
plans  and  agreements,  and  plans  for 
exercising  and,  if  necessary,  refining  the 
system  components. 

a.  HCPDS  components.  Additional 
HCPDS  components,  not  critical  to 
meeting  the  initial  requirements,  include 
the  induction  of  overseas  registrants,  a 
Compliance  System  Component,  and  an 
Alternative  Service  System  Component. 
These  important  components  will  be 
added  later  and  utilize  as  much  of  the 
existing  systems  as  practicable. 

b.  "Steady-state" system.  After  any 
postmobilization  activation  and  initial 
operations.  Selective  Service  expects  a 
transition  to  a  "steady-state"  operating 
system  for  health  care  registrants 
similar  to  that  being  developed  for 
regular  registrants.  To  the  extent 
practicable,  HCPDS  emergency 
procedures  will  l>e  designed  for  the 
transaction  to  a  steady-state  HCPDS 
operation.' 

9.  Coordination  and  Approval. — a. 
General.  Selective  Service  has 
informally  coordinated  this  paper  with 
other  Federal  agencies.  Approval  of  an 
operational  concepts  for  HOTO  by  the 
Director  is  required  bef  on  finalizing  a 
detailed  functional  description  and 
building  an  automated  system. 

b.  Coordination  with  DOD. 
Coordination  with  DOD  is  required  on 
proposed  legislation,  the  registration 
proclamation,  requirements,  and 
proposed  induction  policies  and 
procedures. 

a  Coordination  with  other 
Government  agencies.  Coordination 
with  several  other  government  agencies 
is  also  required.  There  are  many 
agencies  with  mobilization  authorities, 
responsibilities,  and  plans  which  relate 
to  this  project  Interagency  factora  will 
be  identified  and  addressed  to  make 
HCPDS  an  integral  part  of  overall 
national  policies  and  plans.  The 
foUowing  agencies  have  roles  which 
interface  with  the  Selective  Service 
System  in  the  development  of  the 
HCPDS  procedures. 

11)  Policy  planning  agencies 

Office  of  Management  and  Budget 

(OMB)» 
Department  of  Health  and  Human 

Services  (DHHS) 
Federal  Emergency  Management 

Agency  (FI^4A) 
Veterans  Administration  [VA) 

(2)  Siq)port  agencies 

U.S.  Postal  Service  (USPS) 
Department  of  SUte  (DOS) 


Internal  Revenue  Service  (IRS) 
Social  Security  Admkiistration  (SSA) 
Government  Printing  Office  (GPO) 
Department  of  Justict  (DOJ) 
Other  agencies  as  required. 

d.  Interface  with  health  care 
associations.  This  HCPDS  concept  has 
been  the  subject  of  informal  discussion 
with  several  health  care  associations.* 
Additional  such  coordination  with  these 
associations  is  planned  as  the  concept  is 
further  refined. 

e.  Public  comment  Publication  in  The 
Federal  Register  is  planned. 

10.  Maintenance  of  System.  A 
completed  and  tested  HCPDS  plan 
would  go  "on  the  shdf '  and  be 
periodically  reviewed,  updated,  and 
tested  to  keep  it  viable  for 
implementation. 

Fart  n— Registration  | 

1.  General.— i.  Who.  The  registration 
of  civilian  health  care  personnel  will  be 
required  as  specified  in  a  Presidential 
Proclamation.  Active  duty  military 
penonnel  and  lawfuly  admitted 
nonimmigrant  aliens  are  exempt  from 
registration  as  provided  by  the  MSSA. 
Those  registered  will  include  only 
individuals  who  are  f  rofessionally 
qualified,  or  who  lato  become  so 
qualified,  and  who  aie  age  20  through  44 
inclusive.*  Males  already  registered  as 
regular  registrants  are  required  to 
register  again  as  health  care  peraonnel. 
Both  their  regular  re^strant  records  and 
HCPDS  records  will  be  annotated."  A 
registrant  will  be  registered  in  no  more 
than  one  medical  specialty  at  a  time,  the 
specialty  with  the  highest  education 
and/or  experience  requirements,  with 
due  consideration  being  given  to  skill 
specialties  considered  in  critically  short 
supply. 

b.  Where.  Registration  sites  now  used 
for  regular  registrants  will  be  used.  The 
current  sites  for  regular  registration  are 
U.S.  Postal  Service  (USPS)  classified 
sites  within  the  States,  possessions,  and 
territories,  and  Department  of  State 
(DOS)  posts  overseas.  Additional 
registration  sites  will  be  used  if 
required.' 

c.  How.  Registration  of  health  care 
personnel  will  be  conducted  in  two 
major  phases:  an  initial  mass 
registration  followed  by  continuous 
registration.  Special  supplemental 
registration(s]  of  additional  health  care 
peraonnel  would  be  conducted  if 
dictated  by  the  developing  situation. 
Registration  procedures  will  parallel 
those  currenUy  used  for  regular 
registrants  where  possible.  Where 
neceAary,  existing  procedures  will  be 
mo<kfied  or  new  procedures  developed. 

d.  Support  Rapid  collection  of 
registration  information  requires  ADP 


support  by  outside  agencies  and/or 
contractors  because  regular  registrant 
induction  processing  would  utilize  fully 
the  available  processing  capability. 
Forms  and  materials  will  be  distributed 
initially  by  the  printing  contractor,  in 
predetermined  size  packs,  using  USPS 
and  DOS  distribution  plans. 
Replacement  USPS  stocks  will  be 
positioned  at  USPS  Management 
Sectional  Centers  (MSC)  until  adequate 
stocks  are  placed  in  the  two  USPS 
Supply  Centers.  DOS  replacement 
stocks  will  be  positioned  at  Selective 
Service  National  Headquarters. 

e.  Flow  chart  See  the  system  flow 
chart,  annex  A. ' 

2.  Initial  Mass  Registration.  Persons 
who  are  of  registration  age  on  the  base 
date  estabUshed  and  who  are  qualified 
as  health  care  specialists  will  be 
required  to  register  in  the  mass 
registration,  llie  base  date  will  be  a 
date  about  six  months  in  advance  of  the 
first  day  of  the  mass  registration.  Both 
these  dates  will  be  established  in  the 
registration  proclamatioa.  This 
registration  will  last  approximately 
seven  days  including  weekends  in  order 
to  accomplish  the  anticipated  3.4  million 
registrations. 

3.  Continuous  Registration. 
Continuous  registration  commences  two 
weeks  after  the  end  of  the  initial  mass 
registration.  The  followiag  persons  will 
be  required  to  register  Those  becoming 
newly  qualified  as  health  care 
specialists  required  to  reeister;  Those 
qualified  health  care  personnel  of  an  age 
and  of  a  health  care  occupation  required 
by  a  registration  proclamation  to  be 
registered;  *  Those  required  to  register 
previously  who  failed  to  do  so. 

4.  Special  Mass  Registration.  To  cover 
additional  specialities  aad/or  age 
groups,  special  mass  registrations  could 
be  conducted,  but  will  be  avoided  if  at 
all  possible.* 

5.  Registration  Material  Production 
and  Distribution — a.  Items  for 
registration  sites.  Stocks  of  the 
following  items  required  to  implement 
health  care  personnel  registration  will 
be  printed  and  delivered  to  each  using 
site  in  the  Continental  United  States 
(CONUS):  Registration  Florms; 
Instruction/Information  sheets  for  the 
peraons  completing  registration  forms; 
Instruction  sheets  for  registration  site 
peraonnel:  Mailing/contiol  forms  for  use 
by  registration  site  peraonnel.^" 

b.  Advance  arrangements.  Camera 
ready  prototypes  of  each  item  will  be 
prepared  in  enough  copies  to  satify 
printing  at  regionally  located  contractor 
sites.  Emergency  requisition  will  be 
placed  with  UNICOR,"  or  other  GPO 
approved  printing  facilities,  in  advance 
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for  expedited  action  on  M-Day,  or 
earlier,  in  event  authority  to  print  should 
be  received  prior  to  M-Day.  Requisitions 
will  specify  various  sized  packages  of 
the  items  for  direct  delivery  to  the  using 
sites.  Electronic  delivery  of  prototype 
forms  and  materials  for  use  at  DOS 
posts  is  being  explored. 

c.  Distribution. 

[1]  USPS.  Shipments  to  USPS  sites 
will  be  presorted  by  the  contactor  into 
MSC  groupings  and  addressed  to  the 
ultimate  registration  site. 

(2)  DOS.  Predetermined  sized 
packages  will  go  forward  to  each  DOS 
post  via  Air  Pouch  to  ensure  the  most 
reasonable  delivery  time  if  a  program  of 
electronic  transmission  cannot  be 
implemented. 

(3)  Other  possibilities.  Additional 
means  of  providing  registration  forms  to 
registrants  will  be  explored  as  backup 
for  supplemental  methods  of  facilitating 
the  registration  of  health  care  personnel, 
such  as  by  direct  mail  or  as  stuffers  in 
health  care  oriented  newspapers  or 
periodicals  (involving  a  mail-in 
registration  form),  or  through  the  use  of 
registrare  who  would  report  to  facilities 
having  large  concentrations  of  health 
care  personnel  to  be  registered. 

8.  Collection  of  Registration 
Information— a.  USPS  Sites— {1]  Initial 
mass  registration.  Initially,  each 
individual  registration  site  will  forward 
completed  forms  on  a  daily  basis  to  a 
predesignated  control  and  processing 
point  for  counting,  batching,  keying,  and 
microfilming/indexing  during  the  mass 
registration  period  where  practicable. 
That  facility  will  accomplish  the  stated 
control  measures  before  forwarding  the 
source  documents  to  the  selected  input 
points  for  collection  and  initial 
processing  of  the  registration  input.  IRS. 
SSA,  UNICOR,  and/or  other  agencies 
may  be  used  in  this  regard.  Input  will  be 
collected  and  transmitted  to  the 
Selective  Service  Data  Management 
Center  (DMC)  on  a  daily  basis.  After 
collection  of  the  registration  input, 
original  source  documents  would  be 
forv/arded  to  Selective  Service  as 
established  in  Memoranda  of 
Und«erstanding. 

(2)  Continuous  registration.  During 
continuous  registration,  forms  mil  be 
forwarded  every  Friday.  The  input 
centerfs]  will  forward  input  results  to 
the  DMC,  which  will  consolidate  and 
process  the  input  from  ail  registration 
sites.  The  DMC  will  produce  listings  and 
resolve  abnormal  file  conditions 
utilizing  available  resources.  In  each 
instance  tape  or  other  appropriate 
backup  will  be  provided  to  SSS  along 
with  the  original  source  document(s). 

b.  DOS.  State  Department  posts  will    , 
return  completed  forms  to  the  single 


designated  Selective  Service  control 
processing  point  on  a  wecUy  basis  using 
Air  Mail  or  Air  Pouch.  Further 
processing  would  be  identical  to  diat 
shown  in  6a  above. 

c.  Tranmittal  and  control.  Control/ 
report  forms  will  be  mailed  each  time  a 
site  forwards  completed  registration 
forms  or  transmitted  registration  data. 
One  copy  will  be  enclosed  with  the 
mailing.  If  transmitted  electronically  or 
by  magnetic  tape,  a  header  will  contain 
information  nornudly  included  on  the 
hard  copy  control/report  form  mailed 
with  completed  forms. 

7.  Error  Correction.  Error  correction 
and/or  data  base  editing  will  be 
accomplished  by  SSS  primarily  using 
written  contact  with  the  registrant 

8.  Registration  Acknowledgments. 
Official  registration  acknowledgments 
will  be  mailed  in  the  same  manner  as  for 
regular  registrants. 

Part  ni — Selection  and  Induction 

1.  General.  The  proposed  selection 
and  induction  portion  of  the  HCPDS 
Induction,  Claims,  and  Appeals 
automated  system  parallels,  inasmuch 
as  practicable,  the  current  veraion  of  the 
RIMS  Manual  which  describes  regular 
registrant  procedures  that  are  ready  to 
become  operational  in  the  event  of  a 
full-scale  military  mobilization;  it  is 
essentially  a  one-step  combined 
ejcamination/induction  process. 

2.  PSG-M  Assignment  The  firet  step 
in  the  induction  process  is  the 
assignment  of  a  Random  Sequence 
Number  (RSN)  and  Priority  Selection 
Group— Medical  (PSG-M)  to  each 
registrant  record.  Health  care  peraonnel 
registering  in  the  initial  mass 
registration  will  have  their  registration 
records  established  in  the  HCPDS  data 
base  as  a  group  on  the  same  date  and 
will  be  assigned  RSN's  bom  a  Selectvie 
Service  lottery  held  upon  mobilization. 
All  registrants  fi>om  the  initial  mass 
registration  will  be  assigned  to  the  Firat 
Priority  Selection  Group-Medical  (PSG- 
M)  for  365  consecutive  days,  which 
period  constitutes  their  year  of  prime 
vulnerability.  The  clock  will  start  on  the 
same  day  for  all  initial  mass  registrants. 
The  firat  priority  group  will  also  include 
other  health  care  peraonnel  either  late 
mass  registrations  or  continuous 
registrants  who  register  later,  using  their 
accession  date  as  a  start  date.  Eadi  of 
these  registrants  will  remain  in  the  firat 
priority  for  an  individual  365  day  period, 
starting  with  the  establishment  of  a 
valid  registration  record  in  the  data 
base.  An  RSN  from  a  lottery  table  will 
be  assigned  to  each  new  record. 

3.  Selection.  Selection  of  health  care 
registrants  for  induction  within  their 
specialty  is  based  iqwn:  Priority 


SelectioD  Groap44edical;  Yeer  of  Birtti 
(YOB),  within  tlie  FSG-M."  from 
youngest  to  oldest;  Random  Sequence 
Number  widiin  each  individual  YOB 
group. 

If  registrants  are  depleted  in  the  Firat 
Priority  Selection  Group,  selection 
continues  from  the  second  and  tfien 
progressively  lower  selection  groups. 
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Illustration  No.    I 


This  illustration  shows  three 
registrants:  the  firat  registered  at  the 
completion  of  the  initial  mass 
registration  in  month  1  (e.g.  April):  the 
second  and  third  registerml  later  when 
they  became  qualified  as  health  care 
personnel,  one  in  month  4  (August),  and 
the  other  during  month  6  (December). 
From  months  8  through  12  (December 
through  March)  all  are  in  the  Firat  PSG- 
M  together.  If  none  of  the  tiaee  are 
reached  for  induction.  Registrant  No.  1 
moves  to  the  second  pricnity  group  in 
month  13  (i.e.  the  next  April).  Registrant 
No.  2  moves  to  second  priority  the  next 
August  and  registrant  No.  3  the  next 
December. 

4.  Overcall.  In  order  to  ensure  that 
DOD  requirements  are  met  enough 
registrants  must  be  ordered  for 
induction  to  cover  losses  due  to 
postponement  deferment  and 
exemption  requests,  failures  to  report 
and  disqualifications  by  DOD. 

a.  DOD  rejection  rates.  Under  the 
former  "doctora*  draft"  registrafits 
practicing  their  professions  in  the 
private  sector  were  considered  able  to 
do  the  same  in  a  military  health  care 
environment  notwithstanding  physical 
conditions  which  would  cause  rejection 
as  a  regular  registrant  If  similar 
standards  are  applied  under  an  HCPDS 
scenario,  the  DOD  rejection  rate  for 
health  care  persoimel  should  be 
significantiy  lower  than  that  estimated 
for  regular  registrants. 

b.  Other  fall-out  rates.  It  is  likely  that 
the  overcall  rate  will  vary  depending 
upon  the  specialty  called  and  the 
demographics  of  the  population  being 
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ordered  Registrants  In  the  technical 
level  specialties  will  have  different 
postponement,  deferment  and 
exemption-rates  than  will  physicians. 
Populations  which  are  principally 
female,  such  as  nurses  or  dental 
technicians,  may  have  many  mothers 
who  could  request  hardship  deferments. 
Estimates  of  the  expected  fall-out  rate 
will  be  made  using  the  best  historical 
and  demographic  data  available.  Tliese 
losses  will  then  be  converted  to  an 
overcall  factor  and  this  factor  applied  to 
each  specialty  required  by  DOD  in  order 
to  determine  the  PSG.  YOB,  and  RSN  cut 
off  niunber  used  to  select  the  registrants 
to  be  called  for  induction. 

5.  Sequence  of  Processing.  The 
sequence  of  SSS  actions  for  selection 
and  induction  follows: 

a.  Receive  specific  requisition  from 
DOD. 

b.  Calculate  the  number  of  registrants 
to  be  ordered  for  induction  by  specialty 
to  meet  the  DOD  requirement  and  set 
PSG-M/YOB/RSN  cut-off  for  each 
specialty. 

c.  Select  and  order  registrants  for 
induction  by  specialty  according  to  the 
order  of  call  shown  below. 

d.  Process  registrant  claims  for 
postponement  deferment  and/or 
exemption. 

6.  Order  of  Call.  Registrants  will  be 
selected  for  induction  in  the  following 
sequence: 

a.  Registrants  whose  claims  have 
been  denied,  registrants  vihose 
"reexamination  believed  justified"  dates 
have  expired,  and  registrants  who  have 
been  classified  1-A-OM. 

b.  Registrants  whose  postponements 
have  expired  in  the  order  of  the  date  of 
expiration  of  the  postponement  If 
necessary,  the  RSN  shall  be  used  as  a 
tie  breaker  for  registrants  in  a 
postponement  expired  status. 

c  Registrants  whose  deferments  have 
expired  or  who  no  longer  qualify  for 
exemption  in  RSN  sequence.  Selection 
will  begin  with  registrants  from  the 
youngest  YOB  groups,  then  by  RSN. 

d.  Registrants  in  the  First  Priority 
SeliBction  Group-^IedicaL  Selection 
will  begin  with  registrants  from  the 
youngest  YOB  group,  then  by  RSN. 

e.  Registrants  in  the  Second  and 
succeedUngly  lower  Priority  Selection 
Groups— Medical  in  the  same  manner  as 
above. 

7.  Induction,  a.  Assignment  to  local 
board  and  area  office.  Assignment  to  a 
Local  Board  and  Area  Ctffice  will  be 
made  at  the  time  the  registrant  is 
initially  selected  for  induction  based  on 
the  re^trant's  permanent  address.  The 
ZIP  Code  Assignment  File  will  be  used 
to  determine  the  local  boaid/area  office 


covering  the  registrant's  permanent 
address  ZIP  Code. 

b.  Scheduling  to  MEPS  and  issuance 
of  induction  order.  Registrants  will  be 
scheduled  to  a  MEPS  on  the  basis  of 
their  permanent  address  ZIP  Code  in 
accord  with  the  ZIP  Code  Assignment 
File.  An  alternate  M9>S,  as  specified  in 
the  file,  will  be  used  to  adjust  for 
overfill/underfill  at  the  individual 
MEPS.  The  first  induction  notice  will  be 
mailed  to  the  current  address. 
Registrants  will  be  ordered  by  mailgram 
to  report  to  the  MEPS  on  a  date  not 
earlier  than  10  days  from  the  date  of 
mailing  of  the  order.  The  orders  will 
specify  the  documentation  required  to 
determine  professional  qualifications 
and  thus  each  will  be  tailored  to  the 
specialty  called.  Registrants  initially 
ordered  for  induction  will  be  issued  an 
"Order  to  Report  for  Induction." 
Previously  ordered  registrants  will  be 
issued  eiUier  an  "Order  to  Report  for 
Induction"  or  a  "Notice  of  Rescheduled 
Induction  Reporting  Date"  depending  on 
their  ciurent  status.  Procedures  will  be 
the  same  as  those  which  exist  in  RIMS. 
Registrants  residing  overseas  will  be 
issued  orders  b/ letter  and  will  be 
scheduled  to  report  to  an  overseas 
military  location. 

c.  MEPS  processing.  When  an  ordered 
registrant  appean  at  the  MEPS,  he  is 
examined  to  detenniae  physical,  moral, 
and  professional/technical  • 
qualifications.  The  results  of  this 
processing  are  entered  into  the  MEPS 
reporting  system  and  fransmitted  to  SSS 
via  MEPCOM. 

8.  Information  for  registrants.  A 
publication  similar  to  Uie  current 
Information  for  Registrants  booklet  will 
be  available  to  the  pvblic  at  Post  Offices 
and  all  Selective  Serrice  Offices  to 
provide  additional  information  on 
induction  and  claims  processing. 

9.  Dual  Registrants.  Dual  registrants 
are  those  who  register  both  as  regular 
and  as  health  care  ragisfrants.  As 
mentioned  in  Part  II—Registration, 
records  of  dual  regisfrants  will  be 
annotated  to  denote  Inclusion  in  both 
data  bases.  Once  a  record  is  annotated 
on  the  RIMS  data  base,  processing  as  a 
regular  registrant  ceases  and  further 
processing  takes  place  under  HCPDS 
procedures  from  Uie  HCPDS  data 
base.^* 

Part  IV— Classificatif n,  Claims,  and 
Appeals 

1.  General.  Classification  is  the 
exercise  of  the  authority  to  determine 
claims  or  questions  on  inclusion  or 
exemption  from  training  and  service 
under  the  MSSA  The  narrative  in  this 
Part  and  the  flow  chart  at  Annex  A 
describe  the  proposed  classification, 


claims,  tmd  appeals  component  of  the 
HCPDS  concept  This  cotiponent  is 
crucial  to  ensuring  the  pibtection  of  all 
registrants'  rights.  The  besic 
classification  structure  established  for 
RIMS  will  be  used  for  health  care 
registrant  processing.  Wkere 
practicable,  this  system  wiU  incorporate 
current  regular  registrant  processing 
procedures  contained  in  RIMS. 

2.  Classification  Structure.  The 
various  classification  bodies  and  the 
authority  of  each  are  as  loUows: 

a.  Upon  activation  of  HCPDS,  the 
Director  of  Selective  Service  assigns 
classification  1-HM  (not  currently 
subject  to  induction  processing)  to  aU 
health  care  registrants.  Upon  receipt  of  a 
requisition  for  health  caie  personnel 
from  the  Secretary  of  Defense,  all  health 
care  registrants  selected  for  induction 
are  assigned  to  Class  1-AM  (available 
for  unrestricted  military  service).  In 
addition,  the  Director  will  classify  a 
health  care  registrant  into  an 
appropriate  class  when  the  Secretary  of 
Defense  has  certified  the  registrant  to  be 
a  member  of  the  Armed  Forces,  active  or 
reserve,  or  the  registrant  has  been  found 
disqualified  for  service. 

b.  l^e  Director  will  authorize  Area 
Offices  to  classify  a  health  care 
registrant  who  has  been  ordered  to 
report  for  induction  into  any 
administrative  classification  for  which 
he  has  filed  a  claim  and  documented  his 
eligibilify.  Area  Office  personnel  will 
initially  decide  administtative  claims. 
Claims  denied  by  Area  Office  personnel 
are  subject  to  Local  BoaiKl  review,  when 
reiquested  by  the  regisfrant 

c  A  Local  Board  may  classify  a  health 
care  registrant  into  any  judgmental  class 
that  he  has  requested  and  for  which  he 
is  eligible.-Claims  denied  by  a  Local 
Board  are  subject  to  appeal  when 
requested  by  die  regisfrant  the  State 
Director,  or  the  Director. 

d.  A  District  Appeal  Board  may 
classify  a  health  care  regisfrant  into  any 
class  that  he  requested  and  for  which  he 
is  eligible  when  a  Local  Board  denial  of 
a  claim  is  appealed. 

e.  The  National  Appeal  Board  may 
classify  a  health  care  regisfrant  into  any 
class  that  he  requested  and  for  which  he 
is  eligible  when  a  Distict  Appeal  Board 
denial  of  a  claim  is  appealed  to  the 
President  (National  Appeal  Board). 

3.  Classifications— ijeferments — 
Exemptions — a.  Classification 
categories.  To  expedite  flie 
classification  process  and  reduce  the 
volume  of  claims  to  be  cfedded  by  the 
Local  Board,  the  dassification 
categories  have  been  divided  into  two 
groups:  adminisfrative  and  judgmental. 
Adndnisfrative  classification  claims  are 
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established  on  the  basis  of  official 
documents  required  for  each 
classification,  judgmental  claims  for 
reclassification  are  those  requiring  a 
Local  Boafd  to  determine  whether  the 
evidence  submitted  meets  the  criteria 
established  for  the  requested 
classification.  Administrative  and 
judgmental  classifications  are  identified 
in  annex  E.  Health  care  registrant 
classifications  will  contain  an  "M" 
suffix  for  prompt  identification  and  for 
statistical  purposes. 

b.  Registrant's  responsibility.  Upon 
issuance  of  an  Order  to  Report  for 
Induction,  a  regisfrant  may  file  a  written 
claim  for  postponement  of  induction 
and/or  reclassification  with  any 
Selective  Service  Area  Office.  The 
registrant's  induction  date  is 
automatically  delayed  by  the 
submission  of  a  claim,  pending 
resolution  of  the  claim.  A  registrant 
must  file  conciurently  all  claims  for 
classes  for  which  he  believes  he  is 
eligible,  within  the  time  period 
designated  on  his  induction  order.  Any 
registrant  who  files  a  claim  must 
document  his  eligibilify  to  the 
satisfaction  of  the  Area  Office  or  the 
Local  Bojird  depending  on  the  type  of 
claim  filed.  The  registrant  may  submit  a 
statement  as  well  as  statements  of  other 
persons  to  prove  the  factual  basis  of  his 
claim,  in  addition  to  any  specific  form(s) 
or  other  type  of  documentation  required 
for  the  classification  requested. 
Regisfrants,  who  do  not  file  claims  or 
whose  claims  are  denied,  are  expected 
to  report  for  induction  as  ordered. 

Health  care  registrants  are  required  to 
report  changes  in  thefr  status  on  which  a 
claim  is  based  to  Selective  Service 
within  10  days  of  the  date  such  change 
occurs. 

4.  Postponements.  Postponement  does 
not  cancel  an  induction  order,  but 
results  in  a  rescheduled  induction 
reporting  date.  Postponement  is  a 
statutory  or  administrative  delay  of  a 
registrant's  induction  reporting  date. 
Health  care  registrants  will  be  eligible 
for  postponements  the  same  as  regular 
registrants  and  for  the  same  reasons  as 
prescribed  in  RIMS.  Each  postponement 
shall  be  granted  to  a  specific  date  but 
may  be  terminated  at  any  time  prior  to 
the  expfration  date  if  the  reason  for 
which  it  was  granted  ceases  to  exist  At 
the  expiration  or  termination  of  a 
postponement  the  health  care  registrant 
will  be  rescheduled  for  induction. 

a.  Types  of  postponements.  There  are 
two  types  of  postponements,  statutory 
and  administrative. 

Statutory  postponements  are  those 
authorized  by  the  MSSA  to  permit 
satisfactory,  full-time  students  to 
complete  the  term  or  semester  in  which 


they  are  enrolled  at  the  time  they  are 
ordered  for  induction.  If  the  regisfrant  is 
in  the  last  academic  year,  die 
postponement  may  be  granted  until  the 
end  of  that  academic  year. 

Administrative  postponements  are 
those  specifically  authorized  by 
Selective  Service  regulations.  A  health 
care  registrant  may  be  granted  an 
administrative  postponement  for  the 
reasons  and  periods  prescribed  in  RIMS 
when:  there  is  a  family  emergency 
beyond  the  registrant's  control;  the 
registrant  incurs  an  illness  or  injury,  the 
regisfrant  is  scheduled  for  a  state  or 
national  examination  to  be  eligible  to 
practice  his  profession  or  occupation; 
the  registrant  has  been  accepted  at  a 
military  service  academy  or  for  one  of 
the  specified  Reserve  Officer  Training 
Corps  programs;  or,  the  regisfrant  is 
scheduled  to  be  inducted  on  a  religious 
holiday  observed  historically  by  the 
registrant's  rcognized  church,  religious 
sect  or  organization. 

b.  Postponing  authorities.  Registrants 
who  believe  they  qualify  for 
postponement  at  the  time  they  are 
ordered  for  induction  should  file  a  claim 
with  the  Area  Office  and  furnish  the 
required  documentation.  Area  Office 
personnel  will  decide  the  claim  based 
on  the  documentation  submitted  by  the 
regisfrant.  When  a  claim  for  student 
postponement  is  denied  by  the  Area 
Office,  the  regisfrant  may  request  the 
Local  Board  to  review  his  claim.  Other 
postponement  denials  are  not  subject  to 
review  or  appeal.  The  MEPS  Liaison 
Officer  (MLO)  who  represents  Selective 
Service  at  the  MEPS  is  authorized  to 
grant  a  postponement  of  not  more  than 
ten  days  to  a  registrant  when  an 
emergency  occurs  while  the  regisfrant  is 
enroute  to,  or  during  processing  at  the 
MEPS. 

5.  Basic  Claims  and  Appeals  Process. 
Health  care  registrants  will  be  eligible  to 
file  claims  for  all  postponements, 
deferments,  and  exemptions  available  to 
regular  registrants.  The  filing  of  a  claimn 
will  delay  the  registrant's  reporting  date 
until  the  claim  is  decided. 

a.  Claims.  Claims  for  postponements 
and  administrative  classifications,  to 
include  documented  separations  fiom 
military  service  because  of  hardship  or 
conscientious  objection,  will  be  initially 
decided  by  Area  Office  personnel,  with 
denials  of  student  postponements  and 
administrative  dassifications  subject  to 
Local  Board  review  when  requested  by 
the  registrant 

(1)  Claims  for  judgmental 
classifications,  i.e.,  communify 
essentialify,  occupational  deferment 
hardship,  consdentious  objection, 
ministerial  and  ministerial  student 
status,  must  be  dedded  by  the 


registrant's  Local  Board.  Consdentious 
objector  daimants  are  required  to 
appear  personally  before  the  Local 
Bioard  unless  previously  separated  from 
military  service  for  reasons  of 
conscientious  objection.  Other 
judgmental  claimants  and  registrants 
requesting  Local  Board  review  of  Area 
Office  denials  may  ask  to  appear  before 
the  Local  Board  to  discuss  the  daim. 
Persons  appearing  before  a  Local  Board 
are  permitted  to  present  up  to  three 
witnesses,  use  an  interpreter  if  one  is 
required,  be  accompanied  by  an  advisor, 
and  submit  additional  written  or  oral 
information  to  support  thefr  claim. 
Registrants  may  not  be  represented  at 
their  personal  appearance  by  anyone 
acting  as  an  attorney  or  legal  counsel. 

(2)  Registrants  are  eligible  for 
deferment  or  exemption  only  so  long  as 
the  reason  for  the  deferment  or 
exemption  exists.  Upon  expiration  of  a 
registrant's  deferment  or  termination  of 
a  deferment  or  exemption,  the  regisbwit 
will  be  returned  to  the  available  pool 
and  ordered  for  induction  with  the  next 
call  for  the  specialfy  involved  before 
those  not  previously  ordered  are 
selected. 

b.  Appeals.  The  HCPDS  appeals 
process  corresponds  to  the  appeals 
system  established  by  RIMS  for  regular 
registrants.  Health  care  registrants  will 
be  offered  the  opportunify  to  request  the 
Local  Board  to  review  and  decide  any 
claim  for  student  postponement  or 
administrative  dassification  denied  by 
the  Area  Office.  A  Local  Board  decision 
to  deny  an  administrative  dassification 
may  be  appealed  to  the  District  Appeal 
Board  when  the  denial  decision  is  not 
unanimous.  Any  Local  Board  decision  to 
deny  a  claim  for  judgmental 
reclassification  may  be  appealed  to  the 
District  Appeal  Board.  A  District  Appeal 
Board  claim  denial  may  be  appealed  to 
the  President  (National  Appeal  Board)  if 
the  vote  to  deny  is  not  unanimous.  The 
decision  of  the  National  Appeal  Board  is 
final  and  is  not  subject  to  fivther  review 
or  appeal. 

A  health  care  registrant  may  appear 
personally  before  a  District  Appeal 
Board  or  the  National  Appeal  Board,  as 
applicable,  to  discuss  his  claim.  A 
person  appearing  before  an  appeal 
board  may  use  an  interpreter  if  one  is 
required,  be  accompanied  by  an  advisor, 
and  submit  additional  written  or  oral 
information  to  support  his  claim. 
Registrants  may  not  present  witnesses 
or  be  represented  at  thefr  personal 
appearance  by  anyone  acting  as  an 
attorney  or  legal  counsel. 

a  Special  Health  Care  Personnel 
Provisions—^.  Special  health  care 
personnel  deferments.  In  addition  to  all 


defenaentft  and  exeaplicBa  ovsikbUe  to 
regular  rpgttrantt  uader  RD4S,  two  bcw 
classes  aie  provided  under  tU»  ftysteoK 

(1)  Comauaity  essentiality 
deferments.  A  Clasa  2rEM  (coBuiuntty 
essentiality  derfemeal)  is  being  added 
to  the  judginentri  daaaification  catenary 
for  the  health  caie  regiata-a&ts 
detenained  esaeRtial  to  the  keellk  care 
within  their  own  coflOBuoitiea^  To 
qualify,  health  cave  registraata  must  be 
engaged  is  direct  patient  care.  Oate  i- 
EM  will  apply  only  to  health  care 
registrants. 

[2]  Occupatitaal  defeimeitts. 
Eligibility  for  occupational  defenncnl 
may  be  extended  at  the  dicection  cl  the 
National  Security  Council  to  tboae 
staffing  ccitaiB  health  care  facilities, 
performing  heafih  care  in  a  civilian 
capaci^  related  to  was  activities, 
teaching  in  medical  scboelB,  or  mflpyti 
in  research  and  development  relating  to 
long  term  public  health.  Ckna  2rAM  is 
designated  for  thia  type  d^wraent,  if 
and  when  authorized. 

b.  Heaitt  core  athiaory  boarda—{i) 
State  aad  local  heattit  cm  adviaorj 
6oon/5.  While  both  typeo  ol  theae  daans 
will  be  decided  by  the  Local  Board,  it  is 
important  foe  the  Local  Bond  to  hove  an 
advisory  board,  blly  co^izant  of  the 
civilian  commiMUly  heahh  care  needs,  to 
recwnmend  on  the  validi^  of  groiHids 
for  deferment.  These  boards  wiU  B^ie 
recommendations  to  the  Local  Boards 
on  the  advisability  oi  panting 
deferments.  Section  10(bK&]  of  the 
MSSA  autfiorizes  ttte  creation  c^  sacb 
boards.  Specific  criteria  Ua  eatabliahing 
these  review  bowds  will  be  ''"tIwIpiI  in 
Selective  Service  regulationa  These 
boards  will  review  only  die  two  types  (rf 
deferment  claima  ffM^ififd  in  6a4l}  and. 
6a(21above.>« 

(21  NsUioaal  heahh  can  peracamei 
advisory  commiUee.  A  National  Heahh 
Cace  Peisonnel  Advisory  Connittee 
win  be  established  by  regulation.  The 
purpose  of  this  comBnttee  will  be  to 
advise  the  Dkector  on  Ok 
administration  of  those  portions  ai  the 
MSSA  pgrtninit^  ^^  \^  inductioa  of 
health  care  peraoaaeL  Moabers  of  the 
committee  will  be  appointed  by  Ae 
Director  &om  sairwig  pyrsoiw  who  are 
outstanding  in  the  htiiith  occuoatians  or 
who  have  extaaalve  kaawled§s  or 
backgrooad  in  hralrti  caia  aattsm 

c.  M>  fl</voaoe  DQO  exoRUMlRMM. 
SSS  win  adiadkata  ^  daias  piiss  to 
claimants'  DOO  enaainattQa  aid 
acceptanca,'* 

d  Fonos  aorfMipefia  Many  eaklh^ 
RIMS  forms  and  r 
willbei 
Materials  < 
only  to  I 
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will  be  identified  and  developed  as  the 
need  arises. 

e.  Area  office  terminal  system 
(AOTSJ.  A  BMdifieid  AOTS  will  be  used 
to  transmit  data  to  the  DMC  to  update 
health  care  regtstrani  records. 

7.  Area  Office  Opeaatimal  and   • 
Admfniatrotive  Pnctfkires.  The  Local 
Boards,  Appeal  Boards,  and  Area 
OfTices  de^^ed  to  function  inder  ROOS 
wiD  perkna  Hke  duties  for  Heahh  Care 
PersonneL  The  Area  office  is 
responsible  fior  all  adanznstratiTe  ^nd 
operatiaaal  support  fisr  the  one  or  more 
Local  Boards  within  its  piriRhction.  The 
Area  Office  iianager  Is  in  immediate 
charge  of  the  Area  Office  and 
responsible  for  cartyiBg  cat  the 
fiindioBS  of  that  o^c». 

a.  Area  Offices  are  responsibte  toe 
assist  regtstianto  in  fihng  daiais;  receive 
claima:  accomplish  paatponements  and 
administrative  classifies  ticm  actions; 
prepare  registrant  file*  for  Local  Board 
Classification  actions;  schrdale  personal 
appeataaoes  beiore  Local  Boards;  assist 
Local  Boards  hi  tiie  conduct  of  thefa* 
meetings;  record  olfichii  board  actcHis; 
transmit  registrant  information  to  the 
DMC  to  ipdate  Aie  rcfistrsflt  data  base, 
and,  respond  to  mquirics  from 
registrants,  the  media,  and  the  puMic. 

h.  Upon  receipt  of  a  registrant's  daim 
for  pos^ianeKciU  or  rtclassifrcation. 
Area  Office  personnel  will  venfjr  that 
the  registrant  has  bees  ordered  to  report 
for  induction  and  if  so,  prepne  an 
individaal  Registrant  Tile  Folder.  The 
File  Folder  wiB  be  ased  for  filing  all 
doaanents  pertaining  to  the  registrfflrt 
and  for  recoiiBug  official  actions 
relative  to  the  registrairt's  cfaisKs}  or 
circumstances. 

cHeaMi  care  registrant  file  feeders 
will  be  maintamed  in  tie  Area  Office  in 
a  file  system  separate  from  that  of 
reg«tor  registrants.  The  HCPDS  fifing 
system  will  parrilel  the  regalar 
registrant  straeture,  btrt  most  provide  for 
specialty  calegtmes  and  priorfty 
selection  group  divisions  wheie 
required. 

AnnsK  Dascriptjan 

A    Syrtas  Plow  Chart 

B    Definitions.  Abbreviafioos,  and 

Acconyais 
C    AModaenttoMSSAofDecesiber 

D    OODhfciMaattoBShortiaB 

RetpastiMiits  Ih  giiiai^  at  D-t-ta 
B    SSSOasaiikatiuiw 
Footnotes  I 

1.  The  amendnwnl  to  the  law  aod 
"le^slative  intear*  sateriah  an  at  Asmax.  C 
Although  As  wordqf  of  §m  awndnent  caOt 
for  a  SelocgtB  Osnius  llsrift  i 
Delivery  S^sts 
as  the  system  I 


registrants,  ipeciik  conavMt  were 
included  in  the  legislative  inlait  malcvials 
which  predade  peaoetane  lagisiratiaB.  No 
additional  fuada  kave  been  spptopriated  to 
carry  cnt  thi»  new  leqwreinaBt 

2.  Omriag  the  initial  day&  of  mobiiizatMB, 
with  inducteea  required  a&  sooa  as  posaibie, 
the  Nation  cannot  afibrd  the  extra  timp 
required  to  dassify  and  exaaune  registrants 
before  fuin aiding  them  fbr  ioductioa.  T?ie 
RIMS  emergency  proeedores  necessary  to 
provide  iiiducteee  n  qmekly  as  possfUe  lead 
to  the  dcvekip&eBt  of  Ae  "one-step"  process 
at  MEPS,  examination  and  iSunediate 
ixiductiea  of  llkiae  rasistrants  Couad  qo^iied. 
These  proccdircs.  altesgh  tiBtahle  for  use 
during  (he  ew^  stages  o{  an  eaMTgeacy.  we 
not  intended  tor  long  teoB.  steady  stete 
operation.  Selective  Service  can  only 
estimate  reporting  sates  because  of  the 
uncertainty  regarding  the  number  of 
registrants  who  will  file  claims  for  deferment 
or  exemption.  Registrants  wffl  not  know 
when  they  report  for  indnction  wfaedier  or  not 
they  WiB  be  found  qaalified  and  inducted  or 
disqualified  and  sent  home.  Therefore, 
transitioa  to  a  system  which  provides  for 
more  orderly  schedslaig  and  flew  at 
registrants  to  MEPS  will  occw  as  sooa  as 
practicabla  Procedures  wtU  call  foe  "two- 
step"  processing  wher^  registraitfs  «^ 
receive  a  preindaction  examiaaiioa  and  have 
their  claims  for  deferment  or  exemption 
processed  before  being  ocdened  to  report  for 
indnctroa  Such  a  system  will  eliminate  many 
of  the  show  rate  mroertainties  inherent  in  tfie 
emergency  proceasres  and  provide  greater 
registrant  convenienee.  The  steady  stale 
system  is  intended  isr  teplesientafiaB  as  a 
follow  on  to  the  caeigeDcy  i**»"W^«T 
procedarea,  However.  i»  codd  be 
implesKnted  directly  il  advaaoe  wvraing 
were  available  during  a  slow  build  up 
sceoacio. 

3.  At  the  appropriate  time,  OMB  would  b« 
involved  in  the  coorcfinatioa  of  the  proposed 
health  care  personnel  legislation  with  otbst 
intere^ed  agencies. 

4.  The  following  organizations  have 
rec^esiee  aiKf  recewed  a  di  isniig  at  Selective 
Service  (or  ■aterials  by  anit  in  liev  Aereof 
at  their  refscst): 

American  Medical  Associatfaa 
American  Waisis  Associstioa 
American  Asaodattoa  of  Nuae  AusAetistB 
Service  Baupkiyeca''  JsaiasliSMl  Uaion 
Amencm  Osteopathic  fbsiariatiai 
American  Acadesvy  of  Family  Phyaiciaoa 
American  Academy  of  PhyntiaBS  Assistants 
Americas  Physical  Therapy  Aasodatioa 
American  Dental  Association 
National  MIedicai  Association 

5.  The  proposeo  reiisiun  to  the  MSSA  calls 
lor  seDa^r  fcff  regisvatioR  aad  ae^ice  to  age 
55  to  provide  I        "     " 


prodnmatina  wW  eaii  I 

thoaa  age  » (kraa^  4C  M  DOB'S 

requinaeals  wouU  Ukaly  beasat  by  this  sge 

group. 

6.  As  a  past  of  tfaa  ngiiittatiDB  tacasd 
processing  die  HCPD5  ssfisttatfoa  rsoQsds 
will  be  con^and  ta  Ihs  reoaak  ia  the  legalaB 
registraot  date  basa  fVheaevBr  a  "toatdk"  to 
acluawA  Bam  fccorv  wseU  Be  flsgHd  to 
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indicate  inclusion  of  the  registrant  on  both 
data  bases.  Additonal  processing  of  the 
regular  registrant  recorid  would  not  occur,  but 
that  record  would  be  retained  in  an  inactive 
status. 

7.  For  example,  the  feasibility  of  having 
registrars  visit  facilities  with  large 
concentrations  of  health  care  personnel  will 
be  explored  as  backup  methods  of  facilitating 
the  registration  of  health  care  personnel. 

8.  Registration  under  continuous 
registration  would  be  required  within  15  days 
of  the  date  the  person  became  liable.  In  the 
case  of  immigrant  aliens  entering  the  country, 
this  would  be  15  days  after  such  entry  is 
otherwise  required  to  register. 

9.  If  the  situation  required  it  another 
procldmation  would  be  issued  to  require  the 
registration  of  health  care  personnel  in 
additional  age  groups  and/or  specialties,  as 
required. 

10.  The  control  form  could  prove  to  be 
similar  to  the  SSS  Form  6  currently  used  by 
registration  sites  to  control  and  submit 
regular  registration  forms  to  the  DMC 

11.  UNICOR  is  a  part  of  the  Department  of 
Justice,  Bureau  of  Prisons,  and  is  involved  in 
production  work  by  prisoners  which  has 
proven  to  be  of  good  quality. 

12.  Year  of  birth  has  been  included  as  the 
second  factor  on  which  records  would  be 
sorted  in  the  selection  procedure  in  order  to 
ensure  that  a  youngest  first  order  of  induction 
is  maintained.  A  youngest  first  selection 


order  has  several  benefits.  Younger 
registrants  generally  will  be  less  critical  to 
the  continued  maintenance  of  an  adequate 
level  of  health  care  services  in  their 
communities.  They  also  will  have  had  less 
time  to  establish  practices  resulting  in  fewer 
claims  for  community  essentiality  and 
postponements  to  settle  business  affairs. 
Reduced  claim  rates  will  speed  deliveries  to 
DOD.  There  should  be  minimal  increase  in 
financial  hardship  claims  because  health  care 
registrants  are  to  enter  military  service  as 
commissioned  officers,  as  warrant  officers,  or 
in  advanced  enlisted  grades  as  determined 
by  the  DOD.  This  may  be  offset  however,  by 
an  increased  claim  rate  from  younger  people 
having  younger  children  and  thereby  more 
frequently  claiming  family  hardship. 

13.  Men  who  would  be  required  to  register 
both  as  regular  registrants  and  as  health  care 
registrants  represented  a  potential  problem 
area.  In  a  future  draft  unless  special 
provision  were  made,  a  man  between  age  20 
and  age  26  qualified  in  a  health  care 
occupation  would  have  two  Selective  Service 
records:  one  in  RIMS  and  one  in  HCPDS.  He 
could  be  reached  for  induction  and  processed 
under  either  system,  in  effect  giving  him 
double  exposure  to  the  draft  until  age  26. 
Female  health  care  registrants  would  not  be 
subject  to  induction  under  the  regular 
registrant  system  and  male  registrants  28  and 
older  would  not  be  subject  to  induction  under 
both  systems  at  the  same  time.  AdditionaDy, 


induction  of  health  care  registrants  as  regular 
registrants  would  deplete  the  pool  of  mudi 
needed  health  care  personnel.  In  an  effort  to 
eliminate  potential  problems,  this  concept 
calls  for  processing  all  health  care  registrants 
under  HCPDS  procedures  only. 

14.  Advisory  Committees,  composed  of 
representatives  of  health  care  professions, 
were  used  in  the  past  and  were  effctive  in 
reviewing  and  making  recommendations  to 
Local  Boards  on  such  claims. 

15.  The  primary  reason  for  the  provision  in 
RIMS  to  examine  regular  registrants  prior  to 
considering  their  judgmental  claims  was  to 
reduce  the  Local  Board  workload  by 
eliminating  claim  processing  for  registrants 
who  would  be  rejected  at  the  MEPS. 
Historically,  the  rejection  rate  of  personnel  in 
the  "doctors'  draft"  was  extremely  low 
compared  to  the  rate  for  regular  registrants, 
resulting  in  no  significant  reduction  in  the 
number  of  claims  requiring  Local  Board 
adjudication.  Another  factor  that  influenced 
this  decision  is  the  MEPS  workload  at  the 
time  health  care  registrants  would  begin 
reporting  for  processing.  MEPS  capacities 
could  be  strained  by  adding  health  care 
peraonnel  processing  to  the  ongoing 
processing  of  regular  registrants.  Judgmental 
claims  processing  by  Local  Boards  prior  to 
examination  would  eliminate  MEPS 
processing  of  those  who  would  eventually  be 
granted  deferments  or  exemptions. 
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Annex  B-^nwfiiihfami,  AlAnwiatioa*. 
and  AcronyiBS 

Base  Date.  A  date  selected  in 
advance,  and  incorporated  into  the 
initial  registration  proclamation,  on 
which  any  given  person  would  have 
been  practicing  or  performing  his 
specialty.  This  date  will  be  used  in 
determining  an  individual's  eligibility 
and  liability  to  register  as  a  heakh  care 
specialist  registrant. 

Class.  A  category  designated  by 
Selective  Service  for  grouping  and 
processing  registrants  according  to 
estalished  criteria  (also  called 
"classification"). 

Classification.  (1)  The  initial  exercise 
of  the  authority  to  determine  a 
registrant's  claims  or  questions  with 
respect  to  a  registrant's  inclusion  into  a 
speciHc  class  for,  or  exemption  from, 
training  and  service  under  the  Military 
Selective  Service  Act  (MSSA),  by  the 
official  act  of  designating  a  registrant's 
class;  and/or, 

(2]  The  subsequent  exercise  of 
aforementioned  authority  by  designating 
a  new  class  for  a  registrant  (i.e.. 
reclassification], 

(3)  A  category  designated  by  Selective 
Service  for  grouping  and  processing 
registrants  according  to  established 
criteria  (also  called  "class"). 

Community  Essentiality.  The 
providing  of  direct  health  care  services 
essential  to  the  maintenance  of  national 
health,  safety,  and  interest  in  a 
community,  and  which  caimot  be 
provided  by  anyone  other  than  the 
health  care  registrant  applying  for  Class 
2-EM  (Registrant  Deferred  Because  of 
Community  Essentiahty). 

CONUS  Continental  United  States  (in 
this  paper  includes  the  fifty  States,  the 
District  of  Columbia,  and  all  off-shore 
possessions,  territories,  and 
protectorates). 

Continuous  Registration.  Ongoing 
registration  of  persons  liable  for 
registration  as  prescribed  in  a 
Presidential  Proclamation  and 
implementing  Selective  Service 
Regulations. 

Credentialing.  The  verification 
process  of  reviewing  licenses,  diplomas, 
training  certificates  and  related 
materials  for  professional  qualification 
of  health  care  perstmnel.  Credentialii^ 
will  be  accomplished  by  medical 
department  personnel  from  the 
uniformed  services  in  support  of  The 
MiUtary  Entrance  and  Processing 
Command  (MEPCOM). 

D-Day.  llie  day  hostilities  commence. 

Health  Care  Personnel.  Persons  who 
are  quaUfied  or  become  qualified  for 
practice  or  employment  in  an 
occupation  to  provide  health  care,  to 


hianans  or  animak,  which  has  been 
deemed  essential  by  the  President  to 
meet  tire  needs  of  tiie  Armed  Forees, 
without  regard  to  whether  such  persons 
meet  standards  pr^Knibed  foy  the 
Secretary  of  Defense. 

Health  Care  Registrant.  A  person 
registered  under  authority  of  (proposed) 
Section  3(a)(2)  of  the  Military  Selective 
Service  Act,  (i.e.,  a  person  quahfied  for 
practice  or  employment  in  an 
occupation  to  provide  health  care  to 
humans  or  animals). 

Health  Care  Advisory  Board.  A  groi^ 
of  not  less  than  three  civilian  members 
appointed  by  the  Director  to  review 
health  care  personnel  claims  for 
deferment  from  induction  base  upon 
reasons  of  community  essentially  or 
occupation.  It  makes  recommendations 
to  Local  Boards. 

M-Day.  The  day  SSS  commences 
mobilization. 

Mass  Registration.  Regi,  ration  of 
specific  categories  of  persons  over  a 
specified,  limited  period  of  time  as  set 
forth  in  a  Presidental  Proclamation. 

MSSA.  The  Military  Selective  Service 
Act,  as  amended  (50  U.S.C.  App.  451  et 
seq.). 

National  Health  Care  Personnel 
Advisory  Committee.  A  committee,  to  be 
authorized  by  Selective  Service 
Regulations  and  appointed  by  the 
Director,  to  provide  advice  to  the 
Director  of  Selective  Service  on 
selection,  classification,  induction,  and 
related  policies  pertaining  to  heahh  care 
personnel. 

Regular  Registrants.  Registrants 
currently  registered  under  RIMS. 

RIMS.  The  Selective  Service  System's 
Registrant  Information  and  Maneigement 
System,  which  represents  the  policies, 
procedures,  and  automated  data 
systems  for  processing  regular 
registrants  for  induction  or  alternative 
service. 

Annex  C— AmoicbneDt  to  ^fSSA  ef 
December  4, 1967 

Public  Law  100-180.  section  716, 
National  Defense  Authorization  Act  for 
Fiscal  Year  1988/1989,  December  4, 1OT7, 
amended  section  10(h]  of  the  MSSA. 
Section  10(h)  now  reads  as  follows: 

SEC  10(h).  The  Selective  Service  System 
shall  be  maintained  as  an  active  standby 
organization  with  (1}  a  complete  registration 
and  classification  structure  capable  of 
immediate  operation  in  the  event  of  a 
national  emergency  (including  a  structure  for 
registration  and  classification  of  persons 
qualified  for  practice  or  employment  in  a 
health  care  occupation  essential  to  the 
maintenance  of  the  Armed  FaraeBl  and  (2) 
personnel  adequate  to  reinstitute 
immediately  the  full  operation  of  the  System. 
inriiifiiT^g  military  leseTviati  who  UB  trained 
to  operate  such  System  and  who  can  be 


ordered  to  active  dotjr  for  «adi  poipese  in  iie 
event  of  a  national  tmergBncy. 

Italic  portion  shows  language  added 
by  amendment 

Also  attached  are  excerpts  from  the 
House  and  Senate  Committee  Reports 
on  this  legislation. 

Section  71S — Standby  Capability  for 
Selective  Service  Registration  of  Health  Care 
Personnel 

Although  the  committee  has  proposed  a 
number  of  provisions  to  increase  the  number 
of  health  professionals  with  critical  combat 
skills  in  the  active  and  reserve  forces  during 
peacetime,  the  committee  believes  that  a 
back-up  system  for  the  rapid  registration  of 
health  care  professionals  after  the 
declaration  of  a  national  emergenc}^  should 
be  implemented.  The  committee,  therefore, 
recommends  authorizing  the  Selective 
Service  System  to  implement  a  system  for  the 
post-mobilization  registration  of  health  care 
professionals. 

Specifically,  the  committee  envisions  that 
the  Selective  Service  System  would  perform 
the  following  tasks  under  this  authority:  (1) 
design  a  computer  program  to  facilitate 
registration  in  the  event  of  a  national 
emergency — no  names  or  lists  would  be 
included;  (2]  develop  adjudication  procedures 
for  claims  and  appeals  in  the  event  of 
registration;  and  (3]  produce  sample  forms  for 
registration  but  not  distribute  them  unless 
registration  is  authorized  in  the  future. 

The  committee  emphasizes  that  this 
authority  neither  encompaaaes  a  peacetime 
draft  nor  a  peacetime  registration  system: 
rather,  it  would  only  permit  the  Selective 
Service  System  to  develop  a  structure  for  the 
possible  registration  and  classification  of 
health  care  professionals  to  be  implemented 
after  the  President  declares  a  national 
emergency  and  after  Congress  passes 
legislation  providing  specific  registration  and 
conscription  authority. 

The  committee  believes  that  a  system  for 
the  post  mobilization  registration  of  health 
care  professionals  would  help  address 
medical  readiness  personnel  shortfalls  as 
well  as  provide  a  safeguard  against  disaster 
in  the  event  that  maior  hostilities  erupt  before 
voluntary  inittatives  prodiioe  adequate 
numbers  and  kinds  of  military  health 
professionals.  The  committee  emphasizes 
however,  that  the  Department  of  Defense 
must  actively  pursue  other  medical  readiness 
initiatives  and  work  closely  with  professional 
health  associations  to  attract  and  retain 
health  professionals  committee  to  military 
service  because  eHective  voluntary  programs 
are  the  first  line  of  defense. 

(Committee  on  Amwd  S(.~vices.  U.S.  House 
of  RepresentativBB,  House  Report  100-58.  p. 
213) 

TITLE  VH— HEALTH  CARE  PROVISIONS 

Post-Mobitization  Registration  of  Health  Care 
Professionals 

The  Selactive  Senrioe  hu  n^oested 
aathartty  te  spend  funds  to  deadgD  and 
develop  a  standby  qnteiB  ts  yiBtMie  for  tfae 
post-mohiliratioB  registratioa  «iid 
classification  of  persons  with  asaantial  health 
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care  delivery  skill*.  This  standby  system  will 
reduce  the  time  it  would  require  Selective 
Service  to  call  up  health  care  personnel  in  the 
event  of  war  or  national  emergency. 

The  provision  recommended  by  the 
committee  (sec.  703]  provides  authority  for 


Selective  Service  to  expend  funds  to  develop 
such  a  standby  system.  This  provision  does 
not  grant  authority  to  Selective  Service  to 
register  or  to  induct  medical  personnel. 
(Committee  on  Armed  Services.  U.S.  Senate. 
Senate  Report  100-€7,  p.  149] 


Annex  D— OOD  Mobilization  Shortfall 
Requirements  Beginning  at  D+10 

DOD  requirements  include  the  following 
numbers  and  specialties: 

Numbers:  (Source:  DOD  FY  '88-'92  Program 
Objective  Memoranda) 


Manpower  category 

D+10 

D+30 

D+60 

D+90 

D+180 

Ptiysldans      ,         ..„,„,,,,. ,,, 

4,867 
25,091 
41.826 

690 

3.905 

23,444 

259 

581 

5.364 

144 

789 

1.328 

74 

Nurses                . 

561 

1.025 

Totah 

~ — - 

71.784 

28,039 

6.204 

2,261 

1.660 

Job  Categories: 

Physicians 

Aerospace  Medicine 

Thoracic  Surgery 

Orthopedic  Surgery 

Occupational  Medicine 

Anesthesiology 

General  Surgery 

Neurosurgery 

Urology 

Otolaryngology 

Psychiatry 

Allergy 

Neurology 

Dermatology 

Radiology 

Colon-Rectal  Surgery 

Pathology 

Ophthalmology 

Internal  Medicine 

Emergency  Medicine 

Dentists 

Oral  Surgery 
Prosthodontics 
Periodontics 
Endocrinology 
Gen  Dentistry 


Miscellaneous 

Allied  Specialists 

Physiology 

Entomology 

Clinical  Psychology 

Medical  Technology 

Audiology/Speech  Therapy 

Environmental  Health 

Podiatry 

Dietetics 

Physical  Therapy 

Registered  Nurses 

Medical/Surgical  Nursing 
Surgical  Nursing  1 

CertiRed  Registered     1 
Nurse  Anesthetist 
Mental  Health  Nursing 

Medical  Care  Technicians 

Licensed  Practical/Vocational  Nursing  and 

Other 
Medical  Care  and  Treatment 
Personnel 

Other  SpeciaUsts/Technicians 

Dental  Laboratory 
Medical  Administration 
Radiology 

Administrative  Classifications 


Respiratory  Therapy 

Medical  Laboratory 

Dental  Assistance 

Operating  Room 

Pharmacy 

Dietetic 

Medical  Supply 

Medical  Equip  Repair 

Psychiatric 

Physical  Therapy 

Environmental  Health 

Orthopedic 

Veterinary 

Occupational  Therapy 

Optical 

Ophthalmology 

Optometry 

Annex  E— SSS  Classifications 

This  Attactunent  set  forth  Selective 
Service  Classifications  which  would  be 
assigned  to  health  care  tegistrants  under 
HCPDS,  using  the  suffic  "M"  to 
designate  them  as  a  separate  group. 
These  classes  would  be  assigned  at  such 
time  as  authorized  and  aecessary  to  do 
so  in  connection  with  their  preceding 
under  HCPDS. 


CtessMcft- 
lion 


Description 


1-AM: 

1-CM 

1-O-OM: 

1-0-EM: 

1-HM: 

1-0-SM: 

1-WM: 


alonai 


Mjblic 


4-CM: 
4-FM: 
4-6M: 

4-TM: 

4-WM: 

1-A-OM: 

1-OM: 

8-AM 

2-EM: 

2-OM: 

3-AM: 

4-OM: 


RegMrat  AvaHable  for  UweatricterfWhtafy  Service. 

Member  of  ttw  Armed  ForcM  of  the  United  States,  the  ^4aionai  Oceanic  and  Atmospheric  Admihislration.  or  the  f^MlG  Health  Service. 

Determent  (or  Certain  Members  of  ■  RMerve  Component  or  Studert  Taldng  Military  Training. 

Exemption  of  Certain  Members  of  a  Raservs  Component  or  Student  Taldng  Military  Training. 

Registrant  Not  Currently  Subject  to  Preoossing  tor  Induction  or  ABemaHve  Service. 

Conscientious  Objector  to  Al  Miitary  Service  (Separated). 

Conscientious  Objsctor  Ordsrsd  to  Psiform  AitemaUvs  Service  in  Usu  of  Induction. 

Registrani  Deferred  Becausa  of  Hardship  to  Dependents  (Separated). 

Hegistisnt  Who  HasCompMsd  MiMary  Service. 

RagistrarTl  Who  Haa  Psrformed  MMlary  Service  for  a  Foreign  NatioA 

Offidai  Dsfsrrsd  by  Law. 

Alan  or  Dual  Nation^  1 

Registrani  Not  Acceptable  (or  Miitary  Service.  f 

Rogisirani  Examptod  from  Sarvtoa  Because  of  Death  of  Parent  or  Sibing  While  Senring  m  the  Anned  Forces  or  Whose  Pttent  or  SMng  Is  in  a 

Captured  or  MMng  m  Action  Status. 
Treaty  ANen. 

Regislisnt  Who  Has  Completad  Ailemative  Service. 
Consdendous  Obiector  AvdMUa  for  Noncombatartt  MiWary  Servics  Only. 
Conacianltous  Oblsctor  to  si  IMNary  Service. 
nagislianl  Dsferrsd  Bacauaa  of  Occupation. 
Regisninl  Defarrad  Becausa  of  Comiwunity  Essentiality. 
RegialranI  Defarrad  Bacauaa  of  Study  Preparing  (or  the  fiMnistiy. 
negnvam  uarerrsa  decausa  oi  nsrusmp  to  i/eporxionis. 
MMstsr  of  Relgion. 


[FR  Doc.  8&-ig02S  Filed  S-14-«a;  8:45  am] 
■UMa  oooc  aeiB4i-ii 
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DEPARTMENT  OF  STATE 

[PuMicftotlcaltn] 

Detmrmmom  Under  FAA  «>t(q); 
Assistaiwelotani 

Pursuant  to  the  authority  vested  in  me 
by  Section  620(q)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
Act),  Executive  Order  12163,  and  the 
Department  of  State  Delegation  of 
Authority  No.  145, 1  hereby  determine 
that  the  furnishing  of  assistance  under 
the  Act  to  Peru  is  in  the  national  interest 
of  the  United  States. 

This  determmation  shall  be  reported 
to  the  C^ongress  as  required  by  law. 

This  determination  shall  be  published 
in  the  Fedaril  Kegister. 

Date:  August  4. 1960. 
IanBsA.BdkwJH. 
Secretary  of  State. 

[FR  Doc.  89-19107  Filed  8-14-89;  8:45  am) 
BOUNO  CODE  <n(M»4i 


DEPmnHGNT  OF  TRANSPORTATION 
FedenI  MItihway  AdntaMmMon 
Intent  «ei 


Enylronnwirtal  Impact  Stetement 

AQEl«cr.  Federal  Highway 
Adnrinistration  (EHWA),  DOT. 
ACnoM;  Notioe  of  intent 

SUMMMnr:  The  FHWA  is  issuing  Ihis 
notice  to  advise  "die  public  that  a 
corridor-level  enviroiuuental  Impact 
statement  will  be  prepared  for  a  new 
transportation  improvement  catll.ed  the 
"Westside  Bypass"  in  Washington 
County,  Oregon. 

FOR  nmTHEIt  JNFOmiKTIDN  CONTACT: 

Elton  Chang,  Environmental  Coordinator 
and  Safety  Programs  Engineer,  Federal 
Highway  Administration,  Equitable 
Cexrter,  Suite  TOO,  530  Center  NE.  Salem. 
Oregon  97301.  Telephone:  [503]  399- 
5749. 

•UPPLEMENXABY  JHTOMU-BOM:  Hie 
FHWA,  in  cooperation  with  the  QregoB 
Department  of  Transportation,  will 
prepare  an  %anvirenmezital  io^paat 
statement  (EIS)  ona  proposal  to  define  a 
conidorior'a  traosportation 
improvement  to  accommodate  tiofpc 
deaunds  between  Interstate  5  near 
Wnsonvnie,  Oregoa  sad  U3. 2S 
between  I^w^y  217  and  HilkberB. 
Oregon.  Ibe^Mject  is  baaed  an 
transportation  needs  jenerated  Iby  land 
use  plant'Ocknowdadged  by  fbe  OKgoa 
LaaaConaaisiefitin  anflTlwalniwiflnt 
*^rmmiaa1nn.  anfl  on  aitfllyirit  "*^ 


conckisioBs  contaiDed  in  the  Seutinvest 
Corridor  Study  prepared  by  Ihe 
Metropolitan  Service  District. 

The  project  is  located  in  eastetn 
Waahington  County,  adjacent  1o  the 
Portland  Metropolitaa  area,  and  in  tiie 
most  rapidly  growing  county  in  Oregon. 
The  proposed  improvement  is 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand, 
with  a  safe  and  efficient  facility  meeting 
modem  design  standards. 

Alternatives  to  be  considered  include: 
(1)  Development  of  a  new  limited 
access,  four-lane  circumferential  rural/ 
urban  highway  section  with  local 
arterial  access  at  major  arterial  road 
crossings;  (2)  improvement  to  existing 
facilities  to  accommodate  projected 
demand,  including  widenii^  of  Hi^nvay 
217  and  U.S.  26;  (3)  other  trsBsportation 
modes  in  conjimction  with  roadway 
improvemen'.s;  and  (4)  taking  no  action. 

This  is  the  first  tier  of  a  two-tier  EIS 
process.  This  corridor-level  EIS  will 
define  a  general  corridor  for  the 
proposed  improvement  Hie  ««:ond  tier 
effort  will  be  preparation  tf  a  desi^  QS 
to  select  a  specific  alignment  trithin  liw 
seletded  corridor. 

Information  describing  the  proposed 
action  and  sohciting  comments  will  be 
sent  to  appropriate  Fe^ral  &ate,  and 
local  agencies.  Public  meetings  will  be 
held  during  project  development  and  a 
public  hearing  mil  be  isld.  A  formal 
scoping  meeting  will  luit  be  held  at  the 
outset  of  the  project. 

Comments  or  questians  canoezning 
this  proposed  action  and  the  SS  should 
be  directed  to  -die  FHWA  at  the  address 
provided  above. 

laeued  on  August  4. 1969. 
Elton  H.  Chang, 

Environmeirt  Coordinator/Safety  Program 
Engineer,  Oregon  Division,  Salem,  Oregon. 
[FR  Do&  89-19077  Filed  B-M-69;  8:45  am] 
aiLUNG  coos  4sie-a2.«i 


National  Highway  Tnfflc  Safety 
AdminMli  aiion 

Pelllioii  vDTcjmnplfBfi  Ffon  the 


AGEMC«  Naticmal  Highw^  Traffic 
Safety  AdmimatatioQ  (NHTSA).  DOT. 
ACTION:  Grant  in  part  of  petitioD  far 
exenqrtioB. 

lUMBAWT.  This  notice  gtants  inpartibe 
petitioB  by  Genetal  Motors  CoqxiEadoe 
(GM)  br  eueippttoB  Irom  fha  parts 
maddqg  lefuiiements  o7  te  vahiole 
thelt  ptevenliQn  .standaid  Ibt  ^ 


Year  (klY)  iMapunBant«o4 
543,  Exemptioa  pxan  Veluck  Theft 
A«nertf/an  SkcncAird:  far  MY  ISM  and 
beyond.  <^  is  reapiiMd  to  marie  only  dw 
engine  and  tranaminiaa  «f  the 
exempted  cariines. 


FOBRIimCR) 

Ms.  Bacbera  A.  JCurtz.  OfiEne  of  Mnket 
Incentivea.  lAfTSA,  400  Sevendi  Street 
SW..  Washington.  DC  aoSH).  Ms.  Kmti's 
telephone  number  is  {MO^  300  4aoa. 


SUPPLEMENTARY  WPOMMAnON:  On 
December  7, 1988,  GM  submitted  a 
petition  for  exemptiaD  from  the  theft 
prevention  standard  iot  its  Own^iiff  end 
Firebird  carhnes,  pursuant  to  40  QH 
part  543,  Exemtionfnan  Vehick  Theft 
Prevention  Standard,  for  MY  1000  and 
beyond.  GM  euppieaieBted  that  petiticm 
on  December  21,  IflBS,  by  providii^  tite 
results  of  its  reliability  and  durdbolity 
evaluation  on  the  theft  detenesM^retem 
to  be  installed.  The  egeocn  reviewed 
both  Mibmissions. 

To  aid  in  analyzing  the  petition,  the 
agency  requested  thai  GM  provide 
additional  informatioB  on  tlie  Vehide 
Identificatian  Numbers  (VINs]  on  the 
MY  1988  Pontiac  Firebird  Trans  An 
GTAs  that  have  "Vehicle  Antitiieft 
Systems"  (VATS)  installed  as  vri^al 
equipment  These  nunit>en  were  needed 
to  enable  die  agencjr  to  oempare  theft 
rates  for  Firebirds  witfi  and  wiflieut 
VATS. 

Since  GM  submitted  materid 
constituting  a  complete  petititm,  as 
required  by  49  CHt  543.7,  in  1bat  it  meets 
the  general  requirements  contained  in 
§  543.5  and  the  specific  content 
requirements  of  S  S43.S.  the  agency  has 
analysed  tfie  petition  and  is  issuing  this 
notice  to  announce  its  detenninatian. 

GM  has  installed  the  same  theft 
deterrent  system  as  standard  equipment 
in  both  the  Camaro  andflrebiid.  The 
system  is  identified  by  GM  as  (he 
Personalized  Automotive  Sectirity 
System  (PASS  KEY).  This  antidieEt 
system  Is  currently  installed  as  standard 
equipment  on  fiie  Chevrolet  Camaxo  .and 
Pontiac  lyrebird  cariines  for  MY  1980. 
The  process  for  activating  the  PASS 
KEY  system  is  described  below. 

The  PASS  KEY  theft^letemnt  igratem 
utfltaea  aa  ^gnitiaa  icay.  an  i^iitieB  lack 
cylinder  and  a  dBQadar«ieAiki  The 
convmitianal  menhanioel  cade  peniy  ta 
the  key  to  1 

and  transmission  shift  1 
Before  J 
dectricali 


FirahdjRiiBhirig,narHnBsiHr  Madd 


besaaaadV. 
cylinder  aai  Us 


I 
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fixed  resistance  in  the  decoder  module 
located  in  the  instrument  panel  In  the 
passenger  compartment  If  the  key  pellet 
has  the  proper  resistance,  the  starter 
enable  relay  is  energized  and  a  discrete 
signal  is  transmitted  to  the  electronic 
control  module.  Recognition  of  the 
signal  by  the  electronic  control  module 
allows  fiiel  injector  pulses  to  begin.  If  a 
key  other  than  the  one  with  proper 
resistance  for  that  vehicle  is  inserted, 
the  decoder  module  will  shut  down  for  a 
period  of  two  to  four  minutes.  The  time 
period  for  shut  down  is  controlled  by  a 
timer  located  within  the  module. 
Variability  in  the  length  of  time  that  the 
decoder  is  shut  down  is  a  function  of  the 
components  preselected  by  GM  for  a 
spedfic  timer  and  is  not  a 
programmable  feature  by  the  owner/ 
operator.  GM  claims  that  any  process  of 
trial  and  error  using  various  keys  with 
different  resistance  pellets  will  cause 
the  timer  to  recycle  and  begin  again 
with  each  failed  attempt  to  matdi 
resistance  values  of  the  key  and  the 
decoder. 

The  components  are  located  in  the 
passenger  compartment  behind  the 
Instrument  panel,  with  the  exception  of 
the  starter  solenoid/starter  motor 
combination  which  is  physically  located 
in  the  engine  compartment.  The 
remaining  components  are  inside  *he 
passenger  compartment  behind  the 
instrument  panel.  Unlike  many  other 
theft  deterrent  systems,  removing  and 
subsequently  reapplying  vehicle  power 
does  not  alter  PASS  KEY  performance. 

In  order  to  draw  attention  to  improper 
use  of  a  key  to  start  the  vehicle,  GM  has 
installed  a  yellow  "Security"  light  inside 
the  passenger  compartment  This  li^t  is 
designed  to  activate  if  the  proper  key 
with  a  dirty  or  contaminated  resistor   . 
pellet  is  used  and  the  vehicle  does  not 
start.  The  "Security"  light  should  also 
illuminate  if  a  key  with  the  proper 
mechanical  but  improper  electrical  code 
is  used  to  try  and  start  the  vehicle. 

GM  states  that  a  premise  for  the 
design  of  any  theft  deterrent  system  in 
its  products  has  been  that  a  failure  in 
sudi  a  system  would  not  affect  a 
running  vehicle.  It  may  not  be  possible 
to  restart  a  vehicle  after  such  a  faOure 
but  that  faUure  should  not  stop  an 
engine  that  has  been  started.  That 
requirement  has  been  met  in  PASS  KEY. 
Once  an  "Engine  Running"  signal  has 
been  identified  by  the  engine  control 
module,  a  PASS  KEY  failure  will  not 
cause  the  engine  to  stop. 

GM's  analysis  of  the  failure  mode 
efiects  of  the  PASS  KEY  system 
indicated  that  the  component  with  the 
highest  probability  for  failure  was  the 
ignition  lock  cylinder  wi^  its  key, 
wiring,  contacts,  and  rotational  motion. 


A  52,500  cycle  automated  bench  test  of 
the  key,  i^tion  lock  cylinder,  wiring, 
and  PASS  KEY  electronics  module  was 
conducted  over  a  temperature  range  of 
approximately  -40  degrees  Farenheit  to 
+120  degrees  Farenheit  For  the  Camaro 
and  Firebird  installation,  a  total  of  18 
such  tests  were  run  initially.  Seventeen 
were  completed  successfully  and  one 
was  terminated  by  a  failure  at  30,000 
cycles.  The  total  of  tl5,000  cycles  with 
one  failure  is  equivalent  to  2.57  defects 
per  thousand  vehicles  and  a  one-year 
reliability  of  0.987.  Subsequently,  4 
additional  tests  were  conducted  with 
the  following  results:  (1)  675,000  cycles 
«vith  no  faults;  (2)  697,000  cycles  with  no 
faults;  (3)  520,000  cycles  with  no  faults; 
and  (4)  474,000  cycles  with  one  fault 
The  one  fault  was  a  failure  in  the 
automated  test  equipment  which  bent  a 
key  as  it  was  insert^  it  into  the  lock 
cylinder. 

The  MY  1987  Conrette  "Vehicle 
Antitheft  System"  (VATS)  is  identical  to 
the  PASS  KEY  system.  GM  provided  the 
theft  data  available  on  the  MY's  1986 
and  1987  VATS  equipped  Corvette  as  a 
basis  for  the  Camaro's  and  Firebird's 
PASS  KEY  effectiveness.  The  MY  1987 
Corvette  was  granted  a  parts-marking 
exemption  on  June  16, 1986  (51  FR  21823) 
for  an  antitheft  system  whidi  included 
the  VATS  and  an  alarm  function 
(identified  as  a  theft  deterrent  system 
(TDS)).  Both  systems  (VATS/PASS 
KEY)  consist  of  one  functional  element 
whidi  is  the  starter  Interrupt  function. 
The  MY  1986  and  1987  Corvette  antitheft 
system  also  included  an  audible  alarm 
(TDS)  connected  to  the  doors,  rear 
hatch,  and  roof  panel  openings,  lliis 
TDS  feature  will  not  be  available  on  the 
MY  1990  Camaro  and  Firebird.  GM 
provided  the  theft  data  for  the  MY  1966 
and  1987  "VATS/TDS"  equipped 
Corvette  as  a  basis  for  demonstrating 
the  PASS  KEY  effectiveness  in  the 
Camaro  and  the  Firebird.  GM  stated 
that  based  on  the  F^eral  Renter  theft 
data,  the  Corvette  VATS  system  was 
substantially  more  effective  for  MYs 

1986  and  1987  (with  theft  rates  of  10.9429 
per  thousand  vehicles  and  9.5793  per 
thousand  vehicles,  respectively)  than 
the  theft  deterrent  system  used  on  the 
MYs  1984  and  1985  models  (with  theft 
rates  of  12.6237  per  thousand  vehicles 
and  14.3917  per  thousand  vehicles, 
respectively).  Specifically,  GM  states 
that  the  theft  rate  for  the  MY  1986  cars 
is  24  percent  less  than  that  for  the  MY 
1985  cars,  and  that  ttie  rate  for  the  MY 

1987  can  is  36  percent  below  that  for  the 
MY  1985  can.  The  lete  for  the  MY  1986 
can  is  19  percent  lees  than  the  average 
rate  for  MY  1984/1965  can.  For  MY  1987 
models,  the  decrease  from  that  average 
rate  is  29  percent 


To  further  amphfy  its  statements  on 
theft  system  effectiveness,  GM  provided 
comparable  theft  data  as  reported  by 
the  National  Automobile  Theft  Bureau 
(NATB).  This  data  also  disclosed  a 
decrease  in  theft  rates  for  the  Corvette. 
(The  agency's  official  source  of  theft 
data  is  the  National  Crime  Information 
Center  (NQC)  for  theft  data.  See  50  FR 
46666,  dated  November  12, 1985.)  In 
addition,  GM  referenced  the  results  of 
the  Highway  Loss  Data  Institute's 
(HLDI)  Insurance  Theft  Report  T86-1 
(dated  May  1987).  The  report  stated  that 
"the  relative  average  loss  payment  per 
insured  vehicle  year  for  1986  Corvettes 
(440)  represented  a  reduction  of  45 
percent  from  the  1985  result  (795)."  GM 
also  cited  American  Automobile 
Association  (AAA)  of  Michigan's 
announcement  of  a  10  percent  discount 
being  offered  for  the  comprehensive 
coverage  portion  of  insurance  premiums 
on  GM's  MY  1986  and  later  Corvettes  as 
a  result  of  the  reduction  in  thefts  due  to 
the  VATS  system. 

In  its  December  7, 1988,  submission. 
GM  acknowledged  that  the  preceding 
Corvette  data  presented  is  for  vehicles 
that  were  equipped  with  a  Uieft 
deterrent  system  (TDS)  alarm,  which 
will  not  be  on  the  MY  1990  Camaro  and 
Firebird,  as  well  as  the  VATS/PASS 
KEY  system.  They  asserted,  however, 
that  the  absence  of  an  alarm  would  not 
adveraely  affect  the  theft  deterrent 
effectiveness  of  the  VATS/PASS  KEY 
system.  GM  further  stated  that  if  an 
exemption  for  the  Camaro  and  Firebird 
were  granted,  it  would  continue  to  mark 
the  engines  and  transmissions. 

In  support  of  its  assertion  about  the 
absence  of  an  alarm,  GM  provided  theft 
data  regarding  certain 'T"  care.  The  "F' 
car  is  the  platform  upon  which  both  the 
Camaro  and  Firebird  are  built.  GM 
stated  that  late  in  MY  1988  the 
production  of  the  "F'  car  PASS  KEY 
application  began,  with  its  installation 
on  approximately  8,000  Pontiac  Firebird 
Trans  Am  GTA  models.  However, 
supplementary  information  from  GM 
indicated  that  6,440  vehicles  were 
installed  with  the  PASS  KEY  system. 
The  application  was  expanded  to  all  "F* 
car  models  at  the  start  of  the  MY  1989 
production. 

According  to  GM.  in  MY  1988,  56.085 
Pontiac  Firebirds  were  produced.  GM's 
data  shows  tiiat  of  aU  MY  1988  Firebird 
models  produced,  49,645  models 
(Firebirds/Trans  Ams/GTAs)  were 
produced  without  the  PASS  KEY  system. 
Of  these  models,  1,551  were  stolen, 
which  is  a  theft  rate  of  Sl.2  per  thousand 
vehicles.  In  MY  1988.  e,«40  GTA  models 
were  produced  with  the  PASS  KEY 
system;  of  those.  108  were  stolen  which 
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is  a  theft  rate  of  16.7  per  thousand 
vehicles.  According  to  GM.  there  were 
3,325  GTAs  produced  without  tiie  PASS 
KEY  system;  of  those,  221  were  stolen, 
which  is  a  tiieft  rate  of  66.4  per  thousand 
vehicles.  (It  is  unknown  what  the  effect 
of  the  TDS  would  be  on  the  likelihood  of 
the  affected  motor  vehicles  to  be  likely 
to  be  as  effective  as  parts  marking.) 

NHTSA  believes  that  based  upon  the 
preceding  substantial  evidence,  the 
antitheft  system  to  be  installed  as 
standard  equipment  will  likely  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  requirements  of  the  theft  prevention 
standard  (49  CFR  part  541).  This 
determination  is  based  on  the 
information  GM  submitted  witii  its 
petition  and  on  other  available 
information.  The  agency  believes  that 
the  device  will  provide  all  but  one  of  the 
types  of  performance  listed  in 
§  543.6(a)(3);  promoting  activation; 
preventing  defeat  or  circumventing  of 
the  device  by  unauthorized  peraons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 
The  single  exception  is  that  the  device 
lacks  an  alarm  which  would  attract 
attention  to  unauthorized  entries. 

As  required  by  section  605(b)  of  the 
statiite  and  49  CFR  543.6(a)(4),  the 
agency  also  finds  that  GM  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft  This  conclusion  is  based  on  the 
information  GM  provided  on  its  device. 
This  information  included  a  description 
of  reliability  and  functional  tests 
conducted  by  GM  for  tiie  antiUieft 
system  and  its  components.  GM 
presented  extensive  data  on  the  life 
cycle  test  results  of  the  PASS  KEY 
ignition  lock  system. 

Based  on  the  foregoing,  the  agency 
has  decided  to  grant  the  petition  of  GM 
in  part  The  petition  is  granted  in  part 
instead  of  in  whole,  because  althou^ 
the  agency  believes  that  the  system 
would  likely  be  as  effective  as  parts 
marking,  it  diffen  from  other  devices  for 
which  exemptions  have  been  granted  in 
that  it  lacks  an  alarm  to  attract  attention 
to  unauthorized  entries.  GM  will  be 
required  to  mark  only  the  engines  and 
transmission  of  MY  1990  Camaros  and 
Firebirds.  Those  parts  were  chosen 
since  they  are  among  the  most 
interchangeable  of  the  14  parts  for 


which  labeling  is  required.  The  agency 
notes  that  GM  has  already  notified  the 
agency  that  regardless  of  the  decision  of 
the  agency  on  GM's  petition  to  be 
exempted  from  parts  marking,  it  will 
continue  to  mark  at  least  tiie  engines 
and  transmissions  of  MY  1990  Camaros 
and  Firebirds. 

U  GM  decides  not  to  use  the  partial 
exemptions  for  the  Camaro  and  Firebird 
carlines,  it  should  formally  notify  tiie 
agency.  U  this  is  the  case,  these  carlines 
must  be  fully  marked  according  to  the 
requirements  under  49  CFR  541.6  and 
541.5  (marking  of  major  component  parts 
and  replacement  parts.) 

The  agency  notes  that  the  limited  and 
apparentiy  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  make  it  difficult  at 
this  stage  of  the  theft  standard's 
implementation  to  compare  the 
effectiveness  of  compliance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison,  which 
the  agency  has  made  on  the  basis  of  the 
limited  data  available. 

NHTSA  notes  that  if  GM  wishes  in  tiie 
future  to  modify  the  device  on  whidi 
this  partial  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Section 
543.7(d)  states  tiiat  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to  a 
line  exempted  under  this  Part  and 
equipped  with  the  antitheft  device  on 
which  the  line's  exemption  was  based. 
Further,  §  543.9(c)(2)  provides  for  tiie 
submission  of  petitions  "(-t)o  modify  an 
exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  it  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which 
S  543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturera  and  itself,  llie 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change  to 
the  components  or  design  of  an  antitheft 
device.  The  significance  of  many  sudi 
changes  could  be  de  minimus. 
Therefore,  NHTSA  suggests  tiiat  if  GM 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimus  then  the  company  should 
consult  the  agency  before  preparing  and 
submitting  a  petition  to  modify. 

(15  U.S.C  2025,  delegation  of  authority  at  48 
CFR  1.50) 


Issued  on  August  la  1988. 
)«lb«]r  R.  Millw. 
Acting  Administmtor. 
[FR  Do&  89-19078  Filed  8-14-88;  8:45  am) 


RMMTCh  and  Special  Programs 
Administration 

[Docket  Na  HII-126F] 

Training  for  Hazardous  Matariale 
Tranaportatlon;  Puirito  Hearing 

agency:  Research  and  Spedal  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  public  hearing. 

SUMMAfiv:  This  notice  is  to  confirm  tiiat 
a  public  hearing  is  scheduled  to  begin  at 
9:30  a.m.  on  October  3, 1989  (and 
October  4,  if  necessaiy)  in  Salt  Lake 
Cify,  Utah,  and  to  request  that  persons 
planning  to  present  comments  at  the 
hearing  advise  RSPA  of  such  intention 
before  September  11, 1989.  "The  public 
hearing  will  address  the  merits  of  a 
notice  of  proposed  rulemaking  under 
Docket  HM-126F  entitied  "Training  for 
Hazardous  Materials  Transportation" 
[54  FR  31144].  To  enable  RSPA  to 
determine  if  there  will  be  a  need  for  an 
extension  of  the  hearing  into  a  second 
day,  an  early  indication  of  intention  to 
present  comments  will  be  appredated. 

Spedal  lodging  rates  are  being 
provided  at  the  location  of  tiie  hearing 
which  is  the  Doubletree  Inn,  215  W.S. 
Temple  Sti«et  Salt  Lake  City,  Utah 
84101,  telephone  (801)  531-7500. 
Requests  for  the  spedal  lodging  rate 
must  specifically  refer  to  the  DOT  public 
hearing  and  must  be  made  before 
September  11, 1989. 

FOR  niRTHER  HVOHMATION  CONTACR 

Cari  V.  Strombom,  Standards  Division, 
Office  of  Hazardous  Materials 
Transportation,  RSPA,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590,  telephone  (202) 
366^4488. 

Issued  in  Washington.  DC  on  August  9, 
1960  under  authority  delegated  in  49  CFR  Part 
106,  Appendix  A. 
AlanLRobarta, 

Director,  Office  of  Hazardous  Materials 
Transportation. 

[FR  Doc.  8&-ig079  Filed  8-14-80;  &i5  am] 
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Sunshine  Act  Meetings 
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Vd.  64,  No.  15B 
Tuesday,  Au^ast  15,  IBM 


This  section  of  the  FEDERAL  REGISTER 
conUuns  notices  ol  meeliiim  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


BLACNSTONl  MVHI  VAUSY  NATIOMM. 

hhhtami 


Notice  is  hereby  given  in  accordance 
with  Section  552b  of  Title  5,  United 
States  Code,  that  a  meeting  of  the 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission  will  be 
held  on  Tuesday,  August  22, 1989. 

The  Commission  was  established 
pursuant  to  Public  law  99-647.  The 
purpose  of  the  Commission  is  to  assist 
federal,  state  and  local  authorities  in  the 
development  and  implementation  of  an 
integrated  resource  management  plan 
for  those  lands  and  waters  within  the 
Corridor. 

The  meeting  will  convene  at  7KX)  P.M. 
at  the  Kfillville  Fire  Station,  Main  Street 
(Route  122],  Millville.  Massachusetts  Im 
the  following  reasons: 

1.  Discussion  and  Commis«(»'s 
adoption  of  "Priority  Actions"  section  of 
the  Cultural  Heritage  and  Land 
Management  Plan  for  the  Blackstone. 

2.  DiscBssion  and  Adoption  of  the 
Cultural  Heritage  and  Land 
Management  Plan  for  ttie  Blackstone 
River  Valley  National  Heritage  Corridor 
as  provided  in  accordance  with  Public 
Law  99^447. 

It  is  anticipated  that  about  twenty 
people  will  be  able  to  attend  the  session 
in  addition  to  the  Commission  members. 

Interested  persons  may  make  oral  or 
written  presentations  to  the  Ccmmission 
or  file  written  statements.  Such  requests 
should  be  made  prior  to  the  meeting  to: 
James  Pepper,  Executive  Director, 
Blackstone  River  Valley  National 
Heritage  Corridor  Commission,  P.O.  Box 
34,  Uxbridge,  MA  01569.  Telephone  (508) 
278-9400  or  (508)  278-5124. 

Further  information  concerning  this 
meeting  may  be  obtained  from  James 
Pepper,  Executive  Director  of  the 
Commission  at  the  address  below. 
Shirley  aeaves. 

Acting  Executive  director,  Blackstone  River 
Valley  National  Heritage  Corridor 
Commission. 

(FR  Doc.  8&-19183  Filed  8-11-89;  10:55  am] 
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.  OCKMir  MBURANd 
COftPOfMTION  ) 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  1:00  p.m.  on  Wediesday,  August  9, 
1988,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  open  session  to  consider  the 
following  matters: 

Regulations  establishing  savings 
association  insurance  logo  and 
prescribing  its  use  by  banks  and 
savings  associations. 

A  resolution  directing  the  negotiation  of 
procedures  pursuant  to  which  the 
Federal  Deposit  kisurance 
Corporation  ("FDiC")  will  be 
reimbursed  by  the  Resolution  Trust 
Corporation  ("RTC)  for  the  FDIC's 
costs  and  expenses  in  managing  the 
RTC. 

An  amendment  of  the  FDIC's  Bylaws  to 
establish  the  Offfce  of  the  Director  of 
the  Division  of  the  RSUC  Operations 
and  delegations  of  authority  with 
respect  to  the  management  of  the 
FSLIC  Resolution  Fund. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L.  Darke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  M.  Danny  Wall  (Director  of  the 
Office  of  Thrift  Supervision),  and 
Chairman  L.  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public  and  that 
no  earher  notice  of  the  meeting  was 
practicable. 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  NW., 
Vi^ashington,  D.C. 

Dated:  August  la  1B89. 
FEDERAL  DEPOSIT  INSUR-^NCE 
CORPORATION. 
Robert  E.  Feldmaii,    J 

Deputy  Excutive  Secretary. 

[FR  Doc.  89-19232  Fded  8-11-89;  llil  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C.  552b),  notice  is  hereby  given  that 
at  1:30  p.m.  on  Wednesday,  August  9, 
1989,  the  Board  of  Directors  of  die 
Federal  Deposit  Insnraace  Corporation 
met  in  closed  session  to  consider  (1) 
matters  regarding  the  Corporation's 
corporate  and  supervisory  activities; 
and  (2)  personnel  matters. 

In  calling  the  meeting,  the  Board 
determined  on  motion  of  Director  C  C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  M.  Danny  Wall  (Director  of  the 
Office  of  Thrift  Supervision),  and 
Chairman  L  William  Seidman,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlie;  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  sections  (c)(2),  (c)(6),  (c)(9) 
(A)(i),  and  (c)(9)(B)  of  the  "Government 
in  the  Simshine  Act"  (5  U.S.C.  552b 
(c)(2).  (c)(6),  (c)(9)(A)(i).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  Soar  of  the  FDIC 
Building  located  at  550 17th  Street,  N.W., 
Washington,  D.C. 


Date:  August  10, 1989. 
FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 
Robert  E.  FeldBun, 
Deputy  Executive  Secretary. 
[FR  Doc.  89-19233  Filed  8-11-89;  1:51  pm] 

BILUNQ  COOE  Cn4-«1-ll 

NUCLEAR  REQULATORY  COMMISSION 

date:  Weeks  of  August  14, 21, 28,  and 
September  4, 1989. 

PLACE:  Commissioners^  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  COHSWEREO: 

Week  of  Augusts 

Tuesday,  August  15 

8:30  a.m. — Collegial  Discossion  of  Items  of 
Comm.issioner  Interest  (Public  Meeting] 

10:00  a.m. — Periodic  Briefing  on  EEO  Program 
(Public  Meeting] 
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Wednesday,  August  16 

10:00  a.m.— Briefing  on  Status  of  Calvert 

Cliffs  (Public  Meeting] 
11:30  a.m. — Affirmative/Discussion  and  Vote 

(Public  Meeting): 

a.  Motion  by  Joseph ).  Macktal  for 
DisquaUfication  of  Commissioners  from 
Further  Consideration  of  Matters 
Relating  to  Him 

b.  Petition  to  Intervene  in  Limerick  Remand 
Proceeding  and  Request  for  Stay  of  Low- 
Power  Operation  of  Limerick  Unit  2 

c.  Response  to  Limerick  Ecology  Actions' 
Motion  for  Reconsideration 

Thursday,  August  17 

10:00  a.m.— Discussion  of  Full  Power 


Operating  license  for  Limerick-2  (Public 
Meeting) 

Week  of  August  21  (Tentative) 

There  are  no  meetings  scheduled  for  the 
Week  of  August  21. 

Week  of  August  28  (Tentative) 

There  are  no  meetings  scheduled  for  the 
Week  of  August  28. 

Week  of  September  4  (Tentative) 

Friday,  Septembers 

11:30  a.m. — Affirmative/Discussion  and  Vote 

(Public  Meeting)  (if  needed) 

Note.— Afiinnation  sessions  are  initially 

scheduled  and  announced  to  the  public  on  a 

time-reserved  basis.  Supplementary  notice  is 


provided  In  accordance  with  the  Sanahiae 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  Is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  status  of  meetings  call 
(recording)— (301)  492-0292. 
CONTACT  PERSON  POR  MORE 
INFORMATION:  William  Hill  (301)  492- 
1661. 

Andrew  L  Bates, 
Office  of  the  Secretary. 
August  la  1989. 

[FR  Doc  89-19256  Filed  8-14-89;  2:31  pm] 
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Tuesday 
August  15,  1989 


Part  II 


Department  of 
Commerce 

Bureau  of  Export  Administration 

IS  CFR  Part  799 

Electronic  Computers  and  Related 
Equipment;  Revisions  Based  on  COCOM 
Review;  f=inal  Rule 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Adminiatration 

IS  CFR  Part  799 
tOoditt  Na  9012»-9184] 
RIN  0694-AA04 

Electronic  Computers  and  Related 
Equipment;  Revieione  Based  on 
COCOM  Review 

AOENCV:  Bureau  of  Export 
Administration,  Commerce. 
ACTKNC  Final  rule. 

summary:  The  Bureau  of  Export 
Administration  maintains  the 
Commodity  Control  List  (CCL),  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  makes  a  number  of 
revisions  to  Export  Control  Commodity 
Number  (ECCN)  1565A  of  the  CCL, 
which  controls  electronic  computers  and 
related  equipment.  These  revisions  have 
resulted  from  a  review  of  strategic 
controls  maintained  by  the  U.S.  and 
certain  allied  countries  in  cooperation 
with  the  Coordinating  Committee 
(COCOM].  Such  multilateral  controls 
restrict  the  availability  of  strategic  items 
to  controlled  countries.  These  revisions 
are  made  pursuant  to  the  provisions  of 
section  5  of  the  Export  Administration 
Act  of  1979,  as  amended. 

In  addition,  ECCN  65650,  which 
covers  personal  computers  excepted 
from  export  controls  under  ECCN  1565A 
is  amended  to  reflect  that  the  personal 
computers  removed  from  1565A  remain 
subject  to  validated  license 
requirements  for  exports  to  destinations 
in  Country  Group  S  or  Z  and  to  certain 
consignees  in  South  Africa  and  Namibia. 
cmcnvE  date:  This  rule  is  effective 
August  15, 1989. 
POfI  FURTHER  INroRMATION  CONTACT: 

Joseph  Young,  Computer  Systems 
Technology  Center,  Bureau  of  Export 
Admhiistration,  Telephone:  (202)  377- 
2279. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  of  Export  Administration 
(BXA)  maintains  the  Commodity  Control 
List  (CCL),  which  identifies  those  items 
subject  to  Department  of  Commerce 
export  controls.  Export  Control 
Commodity  Number  (ECCN)  1565A  of 
the  CCL  controls  electronic  computers 
and  related  equipment. 

On  July  18, 1989,  BXA  issued  an 
interim  rule  amending  ECCN  1565A  in 
accordance  with  a  determination  of 
foreign  availability  under  section  5(f)  of 
the  Export  Administration  Act  of  1979, 


as  amended.  Under  that  rule,  validated 
licensing  requirements  were  removed 
for  exports  to  most  Western  countries  of 
certain  personal  computers  (those  with 
characteristics  specified  in  the 
Validated  License  Required  paragraph 
ofECCNl565A). 

This  final  rule  removes  national 
security  based  validated  licensing 
requirements  on  exports  of  certain 
personal  computers  to  all  destinations 
and  supersedes  the  interim  rule 
published  in  the  Federal  Register  on  July 
18, 1989  (54  FR  30011).  BXA  is  issuing 
this  final  rule  based  on  a  review  of 
strategic  controls  maintained  by  the  U.S. 
and  certain  allied  oountrics  through  the 
Coordinating  Committee  (COCOM). 
Comments  are  invited  on  a  continuing 
basis,  including  comments  on  the 
interim  rule  of  July  18.  However,  the 
Department  does  not  at  this  time 
anticipate  making  additional  changes 
because  this  decontrol  is  based  on 
multilateral  agreement. 

COCOM's  latest  review  of  strategic 
controls  has  resulted  in  agreement  to 
decontrol  certain  types  of  personal 
computers.  Those  personal  computers 
described  in  a  new  paragraph  (h)(2](vii) 
of  ECCN  1565A  now  require  a  validated 
license  for  foreign  policy  reasons  for 
exports  to  destina^ons  in  Country 
Groups  S  and  Z  and  to  certain 
consignees  in  South  Africa  and  Namibia. 
The  Department  of  Commerce  has 
determined  that  this  rule  is  consistent 
with  the  provisions  of  the  Export 
Administration  Act  of  1979,  as  amended. 

Pursuant  to  multilateral  agreement, 
this  rule  also  amends  three  ECC^N  1565A 
Advisory  Notes: 

(a)  Advisory  Note  7  is  amended  to 
clarify  that  "minimum  quantities"  means 
"a  reasonable  quantity  not  exceeding  a 
6-month  supply"  for  purposes  of 
shipping  certain  electronic  computer 
spare  parts; 

(b)  Advisory  Note  9  is  amended  to 
extend  eligibility  to  certain  digital 
computers  or  related  equipment  with  16 
bit  systems  that  are  portable  or 
ruggedized;  and 

(c)  Advisory  Note  16  is  amended  to 
reflect  the  removal  of  certain  personal 
computers  from  control  under  ECCN 
1565A,  by  defining  "personal  computer." 

ECCN  6565G,  which  covers  controls 
on  personal  computers  excepted  from 
export  controls  under  ECCN  1565A,  is 
amended  to  reflect  that  validated 
licenses  continue  to  be  required  for 
exports  of  personal  computers  removed 
from  ECCN  1565A  to  destinations  in 
Country  Groups  S  end  Z  and  to  certain 
consignees  in  South  Africa  and  Namibia. 


Rulemaking  Requirements 

1.  This  rule  is  consistent  with 
Executive  Orders  12291  and  12661. 

2.  This  rule  involves  a  collection  of 
information  subject  to  the  requirements 
of  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  The  effect  will 
be  to  reduce  the  paperwork  burden  on 
exporters  of  ihese  personal  computers. 
This  collection  has  bean  approved  by 
the  Office  of  Management  and  Budget 
under  control  number  0694-0005. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  or  by  any  other  law,  under  sections 
603(a]  and  604(a)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  603(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  haa  to  be  or  will  be 
prepared. 

5.  Section  13(a)  of  the  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rule  from  all  requirements 
of  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including  those  requiring  publication  of 
a  notice  of  proposed  rulemaking,  an 
opportunity  for  public  comment,  and  a 
delay  in  effective  date.  Section  13(b]  of 
the  EAA  does  not  reqtore  that  this  rule 
be  published  in  proposed  form  because 
this  rule  does  not  impose  a  new  control. 
Further,  no  other  law  requires  that  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  bJf^tven" 
for  this  rule. 

Accordingly,  it  is  being  issued  in  final 
form.  However,  comments  from  the 
public  are  always  welcome.  Comments 
should  be  submitted  to  Patricia 
Muldonian,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration,  Department  of 
Conunerce,  P.O.  Box  273,  Washington. 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  799 

Exports,  Reporting  uid  recordkeeping 
requirements. 


Accordingly,  the  Export 
Administration  Regulations,  15  CFR  Part 
799,  are  amended  as  fallows: 

PART  799— {AMENDED] 

1.  The  authority  citation  for  Part  799 
continues  to  read  as  follows: 


Federal  Register  /  Vol.  54.  No.  156  /  Tuesday.  August  15.  1989  /  Rules  and  Regulations        33663 


Authority:  Pub.  L  96-72.  93  Stat.  503  (50 
U.S.C.  app.  2401  et  seq.],  as  amended  by  Pub. 
L  97-145  of  December  29, 1981.  by  Pub.  L  99- 
64  of  July  12, 1985.  and  by  Pub.  L 100-418  of 
August  23. 1988;  E.0. 12525  of  July  12. 1985  (50 
FR  28757,  July  16, 1985):  Pub.  L  95-223  of 
December  28, 1977  (50  U.S.C.  1701  etseq.]; 
E.0. 12532  of  September  9, 1985  (50  FR  36861, 
September  10. 1985)  as  affected  by  notice  of 
September  4, 1986  (51  FR  31925,  September  8, 
1986);  Pub.  L  9»-440  of  October  2. 1986  (22 
U.S.C.  5001  et  seq);  and  E.0. 12571  of  October 
27, 1986  (51  FR  39505,  October  29, 1986). 

Supplement  No.  1  to  S  799.1 
[Amended] 

2.  In  Supplement  No.  1  to  S  799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  Export  Control  Commodity 
Number  1565A  is  amended  by  revising 
the  Validated  License  Required 
paragraph;  by  adding  paragraph 
(h)(2)(vii);  by  revising  paragraph  (b)(2) 
of  Advisory  Note  7;  by  revising 
paragraphs  (a)(6)(ii).  (a)(6)(iii),  and 
(b)(l)(i)  of  Advisory  f^ote  9;  and  by 
adding  a  definition  of  "personal 
computer"  to  Note  16,  as  set  forth  below. 

1565A    Electronic  computers,  "Elated 
equipment,"  equipment  or  systems  containing 
electronic  computers,  and  specially  designed 
components  and  accessories  therefor. 

*  •        *        •      " « 

Validated  License  Required:  Country 
Groups  QSTVWYZ.  However,  a  validated 
hcense  is  not  required  to  destinations  in 
Country  Groups  T  and  V,  excluding  the 
People's  Republic  of  China  and  Afghanistan 
for  low-lev^  machine-vision  systems 
controlled  under  paragraph  (h]  that  do  not 
exceed  any  of  the  following: 

(1)  Total  number  of  image  elements — 
65,536; 

(2)  Shades  of  gray— 256  (no  colors);  or 

(3)  Frames  per  second — 3.3. 

*  *         •         •         • 

List  of  Electronic  Computers  and  Related 
Equipment  Controlled  by  ECCN  1565A 

(hr  *  • 

(2)  EXCEPT: 

*  *         •         *         • 

(vii)  "Personal  computers"  and  "related 
equipment"  therefor,  not  excluded  from 
control  by  other  sub-paragraphs  of  (h)(2), 
provided  they  meet  all  the  following 
conditions: 

(a)  They  are  not  described  in  paragraph 
(h)(1)  of  this  Ust: 

(b)  They  are  shipped  as  conq>lete  systems: 


(c)  They  are  not  stand-alone  graphic 
workstations  exceeding  the  limits  of 
paragraph  (a)(7)  of  Advisory  Note  9; 

(d)  They  are  not  ruggedized  above  the  level 
required  for  a  normal  commercial/office 
environment: 

(e)  They  do  not  include  a  central 
processing  unit  implemented  with  more  than 
two  microprocessor  or  microcomputer 
microcircuits;  [Note:  This  restriction  does  not 
apply  to  any  dedicated  microprocessor  or 
microcomputer  microcircuit  used  solely  for 
display,  keyboard  or  input/output  control,  or 
any  bit-sHce  microprocessor  microcircuit.) 

(f)  They  do  not  include  a  microprocessor 
or  microcomputer  microcircuit  with  a 
principal  operand  (data)  word  length  of  more 
than  16  bit  or  a  bus  architecture  with  more 
than  32  bit; 

(g)  'Total  cormected  capacity"  of  "main 
storage"  not  exceeding  39  million  bit  (usually 
referred  to  as  4  MByte); 

(h)  Displays  or  monitors  not  exceeding  thf 
limiU  of  paragraph  (b)(8)  of  Advisory  Note  9; 

(i)  Reserved: 

(j)  They  do  not  include  analog-to-digital  or 
digital-to-analog  converter  microcircuits 
exceeding  the  limits  of  ECCN  1568A:  [Note: 
This  restriction  does  not  apply  to  direct 
driven  video  monitors  for  normal  commercial 
television.) 

(k)  Central  processing  unit — the  "total 
processing  data  rate"  does  not  exceed  69 
million  bit/s; 

(I)  I/O  control  unit^lnim  or  disk  drive 
combinations; 

(a)  A  "total  transfer  rate"  not  exceeding 
10.3  million  bit/s; 

(b)  A  total  connected  "net  capacity"  not 
exceeding  1320  Mbits  (equivalent  to  140 
MBytes); 

(c)  A  "total  access  rate"  not  exceeding  80 
accesses  per  second,  with  a  maximum  of  40 
accesses  per  second  for  any  one  drive; 

(m)  They  do  not  include  equipment 
controlled  for  export  by  ECCN  lS19A(a)(2)  or 
by  ECCN  1567  A; 


Advisory  Note  7:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 
in  Country  Groups  QWY  and  the  People's 
Republic  of  China  of  spare  parts  for  exported 
electronic  computers  or  "related  equipment", 
provided  that: 

(b)  The  parts: 

(1)  •  *  * 

(2)  Are  shipped  in  the  minimum  quantities 
[i.e.,  a  reasonable  quantity  not  exceeding  a 
six-month  supply]  necessary  for  the  types 
and  quantities  of  exported  equipment  being 
serviced;  and 

•        *        •        •        • 

Advisory  Note  9:  Licenses  are  likely  to  be 
approved  for  export  to  satisfactory  end-users 


in  Country  Groups  QWY  of  "digital 
computers"  or  "related  equipment"  therefor 
controlled  by  paragraph  {h).  provided  that: 

(a)  •  *  • 

(6)  Do  not  have  any  of  the  following 
characteristics: 

(i)  •  *  * 

(ii)  They  fall  within  the  scope  of  paragraph 
(h](l)(ii)(A)  and  are  systems  based  upon 
"microprocessor  microcircuits"  having: 

(A)  A  word  length  of  more  than  16  bit:  or 

(B)  An  arithmetic  logic  unit  (ALU)  with  a 
bus  architecture  of  more  than  32  bit;  or 

(iii)  They  are  ruggedized  above  the  level 
required  for  a  normal  commercial/civil 
environment,  but  not  necessarily  up  to  the 
levels  specified  in  paragraph  (f).  and  are 
systems  based  upon  "microprooessor 
microcircuits"  having: 

(A)  A  word  length  of  more  than  16  bit;  or 

(B)  An  arithmetic  logic  unit  (ALU)  with  a 
bus  architecture  of  more  than  16  bit; 

•  *         •         •         * 

(b)*  •  * 

(1)  Central  processing  unit — "main  storage" 
combinations: 

(i)  'Total  processing  data  rate" — 54  million 
bit/s: 

•  •         •         •         * 

Note  16:  The  following  are  definitions  of 
terms  used  in  ECCN  1565A: 

•  •         *         *         * 

Other  Peripheral  Device — *  *  * 
Personal  Computer — A  microprocessor 
based  "digital  computer"  that  is: 

(1)  Designed  for  a  commercial/office 
environment; 

(2)  Designed  and  announced  by  the 
manufacturer  for  personal,  home  or  business 
use;  and 

(3)  Available  for  purchase  over  the  counter 
at  retail  stores. 
***** 

Principal  Element — *  *  * 

3.  In  Supplement  No.  1  to  §799.1  (the 
Commodity  Control  List),  Commodity 
Group  5  (Electronics  and  Precision 
Instruments),  Export  Control  Commodity 
Number  6565G  is  amended  by  revising 
the  heading  to  read  as  follows: 

6565G    Personal  computers  excepted  bom 
control  under  ECCN  1565A  because  dwy 
meet  the  spediications  of  paratnphs  (h)(2) 
(iii)  and  (vii)  of  1SB5A. 


Dated:  August  11, 1989. 
)ames  M.  LeMunyoo, 
Deputy  Assistant  Secretary  for  Export 
Administration. 

(FR  Doc  89-19259  Fded  S-14-8e;  lun  am] 
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Federally  funded  research  and  development  centers: 
Armament  research,  development,  and  engineering  center, 
electromechanics  and  hypervelocity  testing,  33759 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Bicentennial  of  tiie  United  States  Constitution 

Commission 
See  Commission  on  the  Bicentennial  of  the  United  States 

Constitution 

Coast  Guard 

RULES 

Regattas  and  marine  parades: 
Fresh  Water  Kilo  Trials.  33679 
West  Coast  Outboard  Qiampionship  Hydro  Races.  33680 

Commerce  Department 

See  International  Trade  Administration:  National  Oceanic 
and  Atmospheric  Administration 
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Commission  on  the  Bicentennial  of  the  United  Slates 
Constitution 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Constitution  bicentennial  educational  program,  33754 

Committee  for  the  Implementation  of  Textiie  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mexico,  33755 

Commodity  Credit  Corporation 

NOTICES 

Loan  and  purchase  programs:  ^" 

Price  support  levels — 
Cotton.  33744 

Comptroller  of  the  Currency 

PROPOSED  RULES 

National  banks: 
Corporate  activities — 
Payment  of  dividends,  33711 

Cuistoms  Service 

RULES 

Customs  bonds: 
Customs  bonds  structure;  correction,  33672 

Defense  Department 

See  also  Army  Department;  Navy  Department 

NOTICES 

Agency  information  collection  activities  under  OMB  review, 

33755 
Global  Positioning  System  satellites;  dvil  use  restricted, 

33755 
Meetings: 

Electron  Devices  Advisoiy  Group.  33756 
Privacy  Act 
Systems  of  records,  33756 

Drug  Enforcement  Administration 

RULES 

Manufacturers,  distributors,  and  dispensers  of  controlled 
substances;  registration,  etc.: 
Potent  animal  immobilizing  agents  storage,  33674 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etcj 
Grants  to  institutions  to  encourage  minority  participation 
in  graduate  education  program,  33816 

Meetings: 
Educational  Intergovernmental  Advisory  Council,  33759 

Employment  Standards  Administration 

See  Wage  and  Hour  Division 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Hunter  College,  33760 
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Interstate  Oil  Compact  Commission,  33760 
Envtronmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Heptachlor,  33690 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Wisconsin,  33717 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Cyfluthrin,  33718 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  33846 

NOTICES 

Air  pollution  control: 
Grants — 
Houston,  TX;  reduced  maintenance  of  effort  level  (1987 
and  1988  FYs).  33766 
Committees;  establishment  renewal,  termination,  etc.: 

FIFRA  Scientific  Advisory  Panel,  33767 
Pesticide  programs: 
Registration  standards — 
Availability,  etc.,  33771 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  33771 
Toxic  and  hazardous  substances  control: 
Chemical  testing- 
Data  receipt,  33772 
Premanufacture  exemption  approvals,  33773 
(2  documents] 

Equal  Employment  Opportunity  Commission 

RULES 

Age  discrimination  in  employment: 
Private  rights;  non-EEOC  supervised  waivers; 
congressional  action,  33675 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

New  Mexico,  33699 

Texas.  33700 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

California,  33719  ^ 

Illinois,  33720 

Oregon,  33720 

Texas.  33721 

Federal  Deposit  Insurance  Corporation 

RULES 

Membership;  advertisement  33669 

PROPOSED  RULES 

Membership;  advertisement  33716 

Federal  Emergency  Management  Agency 

RULES 

Flood  evaluation  determinations: 
Connecticut  et  al.,  33693 


lac 


NOTICES 

Agency  information  collection  activities  under  0MB  review, 
33774 

Federal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al.  33760 
Applications,  hearings,  determinations,  etc.: 

Kentucky  West  Virginia  Gas  Co.,  33765 

Pacific  Gas  Transmission  Co.,  33766 

Federal  Grain  Inspection  Service 

PROPOSED  RULES 

Soybean  oil  and  protein  testing  and  reporting  requirements; 
withdrawn.  33702 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent:  . 
Milwaukee  and  Waukesha  Counties,  WI,  83810 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act  33812 
(2  documents) 

Applications,  hearings,  determinations,  etc.. 
Casey,  John  P.,  Jr.,  et  al.,  33775 
First  Community  Bancorp,  Inc.,  et  al.,  337^ 
Griebel,  Paul  C,  et  al.,  33775 
Tate,  James  M.,  et  al.;  correction,  33776 
Village  Financial  Services,  Ltd.,  et  al,  33776 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act  33812 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Adolph  Coors  Co.,  33776 

Structural  Engineers  Association  of  Northern  California, 
Inc.,  33779 

Rsh  and  Wildlife  Service 

PROPOSED  RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  estab  ishment  etc., 
33721 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Ivermectin  tablets  and  chewable  cubes 

Correction,  33814 
Selenium,  33673 
Sponsor  name  and  address  changes — 

Norbrook  Laboratories,  Ltd.,  33672 
Sterile  procaine  penicillin  G  aqueous  suspension 
(injectable).  33673 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lewis  and  Clark  National  Forest,  MT,  33746 
Wallowa-Whitman  National  Forest  OR,  38747 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration 
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NOTICES 

Federal  claims  collection;  interest  rates  on  overdue  debts, 
33781 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management  Bureau; 
Reclamation  Bureau 

International  Trade  Administration 

NOTICES 

Antidimiping: 

Portable  electric  tjrpewriters  from  Japan,  33748 

Tapered  roller  bearings  four  inches  or  less  in  outside 
diameter  and  components  from  Japan,  33749 
Countervailing  duties: 

Carbon  steel  vnre  rod  from — 
New  Zealand,  33750 

Leather  wearing  apparel  from  Uruguay,  33751 
Short  supply  determinations: 

Seamless  oil  well  casing,  33753 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Generic  cephalexin  capsules  from  Canada,  33782 
Novelty  teleidascopes,  33783 
Self-inflating  mattresses,  33782 

Telephone  systems  and  subassemblies  from  Japan,  Korea, 
and  Taiwan,  33783 
Meetings;  Sunshine  Act  33812,  33813 
(3  documents) 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 
Staten  Island  Railway  Corp..  33785 

Justice  DefMirtment 

See  Drug  Enforcement  Administration 

Labor  Department 

See  Occupational  Safety  and  Health  Administration;  Wage 
and  Hour  Division 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho.  33693 
NOTICES 

Meetings: 

Burley  District  Grazing  Advisory  Board.  33781 
Organization,  functions,  and  authority  delegations: 

Utah  State  Office;  public  room  hours.  33781 
Survey  plat  filings: 

Idaho.  33782 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB  review, 
33785 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
AUantic  surf  clam  and  ocean  quahog,  33700 
Gulf  of  Alaska  groundfish,  33701 


PROPOSED  RULES 

Fishery  conservation  and  management 
Atiantic  Coast  striped  bass;  exclusive  economic  zone. 

33735 
Gulf  of  Alaska,  and  Bering  Sea  and  Aleutian  groimdfisfa, 

33737 

National  Science  Foundation 

NOTICES 

Meetings: 
Ocean  Sciences  Research  Advisory  Panel,  33786 

Navy  Department 

NOTICES 

Meetings: 
Chief  of  Naval  Operations  Executive  Panel  Advisory 
Committee,  33759 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Consumers  Power  Co.,  33786 

Southern  CaUfomia  Edison  Co.  et  al.,  33787 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

33787 
Applications,  hearings,  determinations,  etc.: 

Public  Service  Electric  &  Gas  Co.,  33788 

Virginia  Electric  &  Power  Co.,  33788 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Safety  and  health  standards: 
Personal  protective  equipment  for  general  industry,  33832 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

NOTICES 

National  Institute  of  Standards  and  Technology;  alternative 
personnel  management  system;  demonstration  project 
33790 

Postal  Rate  Commission 

RULES 

Practice  and  procedure  rules: 
Express  mail  rates:  market  response  filings,  33681 

Public  Health  Service       ~ 

See  Food  and  Drug  Administration 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
Quarterly  status  tabulation  of  water  service  and 
repayment  33782 

Research  and  Special  Programs  Administration 

NOTICES 

Meetings: 
Technical  Pipeline  Safety  Standards  Advisory  Committee 
et  al.,  33811 

Reeohitlon  Trust  Corporation 

NOTICES 

Meetings;  Sunshine  Act  33813 
(2  documents) 


VI 
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Securttlee  and  Exchange  Commieelon 
Nonccs 

Self-regulatory  organizations:  proposed  rule  changes: 
Depository  Trust  Co.,  33790 
Midwest  Securities  Trust  Co.,  33791 
National  Association  of  Securities  Dealers,  Inc..  33792- 
33794 
(3  documents] 
Options  Clearing  Corp..  33795 
Pacific  Stock  Exchange.  Inc.,  33796 
Philadelphia  Stock  Exchange,  Inc.,  33797,  33798 
(2  documents) 
Applications,  hearings,  determinations,  etc.: 
Life  Insurance  Co.  of  Virginia  et  al,  33799 
Lifetime  Corp.,  33801 ' 

Public  utility  holding  company  filings,  33805 
Security  First  Life  Insurance  Co.  et  al..  33806,  33807 

(2  documents] 
UBS  Mortgage  Securities,  Inc^  33801 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

New  Jersey  et  aL,  33809 
Applications,  hearings,  determinations,  etc.: 

LRF  Capital,  LP^  33809 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Unfair  trade  practices,  petitions,  etc.: 
Argentina;  intellectud  property  protection  for 
pharmaceuticals,  33809 

Transportation  Department 

See  Coast  Guard;  Federal  Highway  Administration; 
Research  and  Special  Programs  Administration 

Treasury  Department 

See  also  Comptroller  of  the  Currency;  Customs  Service 
RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Domestic  currency  transactions;  geographic  reporting, 
33675 

Wage  and  Hour  Division 

miLES 

Fair  Labor  Standards  Act: 
Disabled  workers;  employment  under  special  certificates 
Correction,  33814 


Separate  Parts  In  This  issue 

Part  It 

Department  of  Education,  33816 

Part  III 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  33832 


PartiV 

Environmental  Protection  Agency,  33846 


Reader  Aids  ' 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  CF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  88-215] 

Importation  of  Okra  From  the 
Dominican  Republic 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

action:  Final  rule. 

summary:  This  rule  allows  okra 
produced  in  the  Dominican  Republic  to 
be  entered  into  the  United  States 
without  treatment  for  the  pink  bollworm, 
with  the  following  restrictions:  The 
untreated  okra  may  not  be  moved  into 
California  during  March  16  through 
December  31,  inclusive;  or  into 
Alabama,  Arkansas,  Florida,  Georgia, 
Louisiana,  Mississippi,  Nevada,  North 
Carolina,  South  Carolina,  Tennessee,  or 
any  part  of  Illinois,  Kentucky,  Missouri, 
or  Virginia  south  of  the  38th  parallel 
during  May  16  through  November  30, 
inclusive.  Under  these  conditions,  the 
okra  will  not  present  a  pest  risk  because 
the  areas  into  which  the  okra  may  be 
moved  are  either  already  generally 
infested  with  the  pink  bollworm  or  will 
not  have  the  host  material  to  sustain  an 
infestation.  This  action  relieves 
unnecessary  restrictions  on  the 
importation  of  okra  produced  in  the 
Dominican  RepubUc. 

EFFECTIVE  DATE:  August  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Cooper,  Senior  Operations 
Officer,  Port  Operations,  PPQ.  APHIS, 
USDA,  Room  632,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782; 
301-43&-8393. 


SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  regtilations  in  7  CFR  319.56 
prohibit  or  restrict  the  importation  of 
certain  fruits  and  vegetables,  as  well  as 
plants  and  portions  of  plants  used  as 
packing  materials,  into  the  United  States 
because  of  the  risk  that  they  could 
introduce  injurious  insects. 

Okra  produced  in  the  Dominican 
Republic  presents  a  risk  of  introducing 
the  pink  bollworm  [Pectinophora 
gossypiella  (Saunders)).  Hie  pink 
bollworm  is  one  of  the  most  serious 
pests  of  cotton.  Pink  bollworms  can 
cause  extensive  damage  to  cotton  by 
feeding  inside  the  squares  and  bolls. 
Okra  is  probably  the  preferred  host  after 
cotton. 

Before  the  effective  date  of  this  rule, 
the  regulations  in  S  319.56-2p  (referred 
to  below  as  the  regulations]  allowed 
okra  from  the  Dominican  RepubUc  to  be 
imported  into  the  United  States  without 
restriction  as  to  destination  only  with 
treatment  for  the  pink  bollworm. 
Treatment  consists  of  fumigation  with 
methyl  bromide.  Okra  produced  in  the 
Dominican  Republic  could  je  entered 
into  the  United  States  without  treatment 
for  the  pink  bollworm  only  if  the  okra 
was  entered  into  the  United  States 
through  a  North  Atlantic  port  with 
approved  treatment  facilities  and  was 
destined  to  Alaska,  Colorado, 
Connecticut,  Delaware,  Hawaii,  Idaho, 
Indiana.  Iowa,  Kansas,  Maine, 
Maryland,  Massachusetts,  Michigan, 
Minnesota,  Montana,  Nebraska,  New 
Hampshire,  New  Jersey,  New  York. 
North  Dakota,  OUo,  Oregon, 
Pennsylvania,  Rhode  Island,  South 
Dakota,  Utah,  Vermont,  Washington, 
West  Virginia,  Wisconsin,  Wyoming,  or 
the  District  of  Columbia,  or  any  part  of 
Illinois,  Kentucky,  Missouri,  or  Virginia 
that  is  north  of  the  38th  parallel. 

On  October  24, 1988,  we  pubUshed  in 
the  Federal  Register  (53  FR  41604-41607. 
Docket  87-168)  a  proposal  to  allow  okra 
produced  in  the  Dominican  Republic  to 
be  moved  into  additional  areas  of  the 
United  States  without  treatment  for  the 
pink  bollworm,  with  the  following 
restrictions:  The  untreated  okra  would 
not  be  allowed  into  CaUfomia  during 
March  16  through  December  31, 
inclusive;  or  into  Alabama,  Arkansas, 
Florida,  Georgia,  Louisiana,  Mississippi, 
Nevada,  North  Carolina,  South  Carolina. 
Tennessee,  or  any  part  of  Illinois. 
Kentucky,  Missouri,  or  Virginia  south  of 
38th  parallel  during  May  16  through 


November  30,  inclusive.  This  proposal 
was  based  on  our  assessment  that  the 
pink  bollworm  would  not  present  a  pest 
risk  in  these  additional  areas,  as 
restricted,  because  the  areas  are  either 
aheady  generally  infested  with  the  pink 
bollworm  or  would  not  have  the  host 
material  to  sustain  an  infestation. 

We  invited  written  comments  on  the 
proposed  rule,  which,  to  be  considered, 
had  to  be  postmarked  or  received  on  or 
before  December  23, 1988.  We  received 
one  comment,  from  the  Cahfomia 
Department  of  Food  and  Agriculture, 
which  agreed  with  our  analysis 
concerning  pink  bollworm,  but  expresed 
concern  that  okra  produced  in  the 
Dominican  Republic  might  introduce 
other  harmful  insect  pests  if  allowed 
into  California  without  fumigation 
during  January  1  through  March  15. 
Twenty-two  types  of  insect  pests  that 
the  commenter  thought  could  be 
introduced  into  California  by  the  okra 
were  listed.  The  commenter  requested 
that  we  either  continue  to  require 
fumigation  of  okra  produced  in  the 
Dominican  Republic  and  moved  into 
California,  or,  if  fumigation  is  not 
required,  that  we  inspect  the  okra  for 
insect  pests  before  it  leaves  the 
Dominican  Republic  and  then  carefully 
monitor  the  shipments  of  okra  as  they 
arrive  in  the  United  States. 

We  have  carefully  reviewed  U.S. 
Department  of  Agriculture  pest 
interception  records  for  okra  produced 
in  the  Dominican  Republic  and  imported 
into  the  United  States  from  1971  through 
1988.  The  records  show  910 
interceptions  because  of  insect  pests 
during  this  16-year  period,  nearly  all  for 
pink  bollworm.  Insect  pests  listed  by  the 
commenter  have  been  found  only  9 
times.  In  five  of  these  instances,  the 
insect  pests  were  ants  or  beetles;  one 
interception  was  for  Diaphaiu'a  sp. 
(Pyralidae);  and  the  other  three  were  for 
fruit  flies  [Anastrepha  sp.  and  sp.  of 
Tephritidae).  We  believe  the  occurrence 
of  Anastrepha  sp.  and  sp.  of  Tephritidae 
on  okra  produced  in  the  Dominican 
Republic  to  be  rare:  okra  is  not  listed  in 
scientific  literature  as  a  host  of  ttiese 
fruit  flies,  and  there  have  been  only 
three  interceptions  of  these  pests,  in 
personal  baggage,  out  of  thousands  of 
shipments  of  okra  imported  into  the 
United  States  frt>m  the  Dominican 
Republic  over  the  past  18  years.  The 
other  pests  can  be  readily  detected  by 
visual  inspection  at  the  port  of  arrival 
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For  these  reasons,  neither  the  current 
fumigation  requirements  for  okra 
produced  in  the  Dominican  Republic  nor 
a  pre-export  inspection  program  appear 
to  be  necessary.  We  are.  therefore, 
adopting  oiir  proposed  rule  without 
change. 

Effective  Date 

The  Administrator.  Animal  and  Plant 
Healdi  Inspection  Service,  has 
determined  that  this  rule  should  be 
made  effective  upon  publication  in  the 
Fedcnd  Register.  This  rule  relieves 
unnecessary  restrictions  on  the  entry, 
into  the  United  States,  of  okra  produced 
in  the  Dominican  Republic.  One 
importer  has  expressed  interest  in  moving 
okra  produced  in  the  Dominican 
Republic  into  the  United  States  in 
accordance  with  the  rule,  and  we  find 
no  reason  to  delay  granting  this  request 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  of  the  proximity  of  the 
Dominican  Republic  to  the  Southeastern 
United  States,  this  rule  may  provide 
importers  in  these  states  a  convenient 
second  source  of  untreated  okra  during 
the  late  fall,  winter,  and  early  spring. 
However,  we  know  of  only  one  entity 
interested  in  moving  okra  produced  in 
the  Dominican  Republic  into  the  United 
States  without  treatment  for  the  pink 
boUworm.  Importers  in  Arizona,  New 
Mexico,  Oklahoma,  Texas,  California, 
and  Nevada  will  probably  continue  to 
buy  most  of  their  okra  from  Mexico.  We 
do  not  expect  this  rule  to  affect  the  total 
amount  of  okra  imported  into  the  United 
States. 

Under  these  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordlceeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

list  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities,  Imports, 
Incorporation  by  reference,  Plant 
diseases.  Plant  pesta^  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319-FOREiaN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd,  ISOee.  ISOfT,  151- 
167;  7  CFR  2.17,  2.51.  and  371.2(c). 

5319.56-2P    [Amended] 

2.  In  S  319.56-2p,  paragraph  (a)(3]  is 
amended  by  removing  "and"  before 
"(11)";  removing  the  period  after 
"Agriculture"  and  adding  in  its  place  a 
semicolon;  and  adding  paragraphs 
(a](3](iii}-(vii)  to  read  as  follows: 

(a)  •  •  * 

(3)  •  •  *  (iii)  "Enter  into  the  United 
States"  means  to  introduce  into  the 
commerce  of  the  United  States  after 
release  from  government  detention;  (iv) 
"Import  into  the  United  States"  means 
to  bring  within  the  territorial  limits  of 
the  United  States;  (v)  "Port  of  arrival" 
means  the  first  place  at  which  a  carrier 
containing  okra  stops  to  unload  cargo 
after  coming  within  the  territorial  limits 
of  the  United  States;  (vi)  "Permit"  means 
a  document  issued  for  an  article  by 
Plant  Protection  and  Quarantine, 
Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agriculture,  stating  that  the  article  is 
eligible  for  importation  into  the  United 
States;  and  (vii)  "United  States"  means 
the  several  states  of  the  United  States, 
the  District  of  Columbia,  the  Northern 
Mariana  Islands,  Puerto  Rico,  and  all 
other  territories  and  possessions  of  the 
United  States."        I 

931t.56-2p    [Amended] 

3.  In  §  319.56-2p,  paragraph  (b)(1),  the 
phrase  "(Pectinophoragossypiella 


(Saund.)"  is  revised  to  read 
"{Pectinophora  gossypialla  (Saunders)". 

S319.56-2P    [Amended] 

4.  In  §  319.56-2p,  paragraph  (b)(6),  "as 
a  condition  of  importation  will  be 
limited  to  entry"  is  revised  to  read  "for 
the  pink  boUworm  may  be  imported  into 
the  United  States  only";  and  "as  a 
condition  of  importation  will  be 
enterable"  is  revised  to  read  "for  the 
pink  boUworm  may  be  imported  into  the 
United  States". 


imp 


S3l9.5e-2p   [Amended] 

5.  In  S  319.56-2p,  paragraph  (c)  is 
revised  to  read  as  follows: 

•        *        •        •        • 

(c)  Importations  of  okra  without 
treatment  from  Mexico  and  the 
Dominican  Republic.  Okra  produced  in 
Mexico  or  the  Dominican  Republic  may 
be  entered  into  the  United  States 
without  treatment  for  the  pink  bollworm 
only  if: 

(1)  The  okra  is  imported  from  the 
Dominican  Republic  or  Mexico  under 
permit; 

(2)  Hie  okra  is  made  available  for 
examination  by  an  inspector  at  the  port 
of  arrival  and  remains  at  the  port  of 
{trrival  until  released  by  an  inspector; 

(3)  During  March  16  through 
December  31,  inclusive,  the  okra  is  not 
moved  into  California;  and 

(4)  During  May  16  through  November 
30,  inclusive,  the  okra  is  not  moved  into 
Alabama,  Arkansas,  Florida,  Georgia, 
Louisiana,  Mississippi,  Nevada,  North 
Carolina,  South  Carolina,  Tennessee,  or 
any  part  of  Illinois,  Kentucky,  Missouri, 
or  Virginia  south  of  the  38th  parallel. 


S319.56-2P   [Amended]  I 

6.  In  §  319.56-2p,  paragraph  (d),  the 
paragraph  designation  "(1)"  is  removed; 
"may  enter"  is  revised  to  read  "may  be 
imported  into";  "port  of  entry"  is  revised 
to  read  "port  of  arrival";  "fumigation"  is 
revised  to  read  "treatment";  "except  as 
provided  in  paragraph  (d)(2)  of  this 
section"  is  revised  to  read  "for  the  pink 
bollworm";  and  paragraph  (d)(2]  is 
removed. 

S319.56-2P    [Amended] 

7.  In  S  319.56-2p,  paragraph  (e),  "may 
enter"  is  revised  to  read  "may  be 
imported  into";  "fumigation"  is  revised 
to  read  "treatment";  "port  of  entry"  is 
revised  to  read  "port  of  arrival";  and  the 
last  sentence  is  removed. 


9319.5»-2p   [Amended] 

8.  In  S  319.56-2p,  a  new  paragraph  (f) 
is  added  to  read  as  follows: 
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(f)  Treatment  of  okra  for  pests  other 
than  pink  bollworm.  tf,  upon 
examination  of  okra  imported  in 
accordance  with  paragraphs  (c),  (d).  or 
(e)  of  this  section,  an  inspector  at  the 
port  of  arrival  finds  injurious  insects, 
other  than  the  pink  bollworm.  that  do 
not  exist  in  the  United  States  or  are  not 
widespread  in  the  United  States,  the 
okra  will  remain  eligible  for  entry  into 
the  United  States  only  if  it  is  treated  for 
the  injurious  insects  in  the  physical 
presence  of  an  inspector  in  accordance 
with  the  Fiant  Protection  and 
Quarantine  Treatment  Manual.  The 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  incorporated  by 
reference.  See  §  300.1  of  this  chapter, 
"Materials  incorporated  by  reference." 
If  the  treatment  authorized  by  the  Plant 
Protection  and  Quarantine  Treatment 
Manual  is  not  available,  or  if  no 
authorized  treatment  exists,  the  okra 
may  not  be  entered  into  the  United 
States. 

Done  in  Washington.  DC,  this  11th  day  of 
August  1989. 
James  W.  Glosaer. 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[FR  Doc.  89-19240  Filed  8-15-89;  &45  am] 

BILUNG  CODE  9410-34-« 


Agricultural  Marketing  Service 

7  CFR  Part  917 
[Docket  Na  FV-89-083FR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Pears,  Plums,  and  Peaches  Grown  In 
California 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  authorizes 
expenditures  and  establishes  an 
assessment  rate  for  the  Pear  Commodity 
Committee  (Conunittee)  established 
under  Marketing  Order  917  for  the  1989- 
90  fiscal  year.  It  also  authorizes  the 
carry  over  of  unexpended  funds.  The 
action  is  needed  for  the  Committee  to 
incur  reasonable  operating  expenses 
during  the  1989-00  fiscal  year  and  to 
collect  funds  during  that  year  to  pay 
those  expenses.  This  will  facilitate 
program  operations.  Funds  to  administer 
this  program  are  derived  primarily  from 
assessments  on  handlers. 
EFFECTIVE  DATE:  Section  917.253  is 
effective  for  the  period  March  1, 1989, 
through  February  28, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Kelhart.  Marketing  Order 


Administration  Branch.  F&V,  AMS. 
USDA  P.O.  Box  96456,  Room  2525-S. 
Washington,  DC  20090-6456,  telephcme; 
(202)  475-3919. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No.  917 
(7  CFR  part  917)  regulating  the  handling 
of  fresh  pears,  plums,  and  peaches 
grown  in  California.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-474),  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Depculmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Adm^strator  of  the  Agricultm^ 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

llie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Tliius,  both  statutes  have  small  entity 
orientation  and  compatability. 

There  are  approximately  45  handlers 
of  California  pears  under  this  marketing 
order,  and  approximately  300  pear 
producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000. 
and  small  agricultural  service  firms  are 
defined  as  ti^ose  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

Mariceting  Order  917,  administered  by 
the  Department  of  Agricultiu^ 
(Department),  requires  that  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable  pears 
handled  from  the  beginning  of  sudi  year. 
An  annual  budget  of  expenses  is 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  handlers  and  producers 
of  the  regulated  commodity.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget  The  1989-90  budget 


was  formulated  and  discussed  in  pubUc 
meetings.  Thus,  all  directiy  affected 
persons  had  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  the  commodity  (36-pound 
carton  or  equivalent).  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
budget  and  rate  of  assessment  were 
reconunended  by  the  Committee  after 
the  season  began,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  the  budget  and  assessment 
rate  approvals  must  be  expedited  so 
that  the  Committee  will  have  authority 
to  incur  reasonable  expenses  and  have 
funds  to  pay  its  expenses. 

The  Committee  met  on  June  28, 1989. 
and  unanimously  recommended  1989-90 
fiscal  year  expenditures  of  $912,390  and 
an  assessment  rate  of  $0.22  per  36-pound 
carion  or  equivalent  of  assessable  pears 
shipped  under  M.0. 917.  For 
comparison.  1986-89  fiscal  year 
expenditures  were  $698,719  and  the 
assessment  rate  was  $0.22  per  carton  or 
equivalent 

The  major  expenditure  item  this  year 
is  $733,800  for  advertising,  promotion, 
and  food  safety  compared  to  $556,737  in 
1988-89.  The  remaining  expenses,  which 
are  primarily  for  program 
administration,  are  budgeted  at  about 
last  year's  amounts.  A  total  of  $10,000  is 
included  for  uncollected  assessment 
accounts. 

Estimated  total  income  for  1989-90 
will  amotmt  to  $800,060.  including 
assessment  income  of  $786,060  based  on 
shipments  of  3,573,000  cartons  of  fresh 
pears,  $2,000  firom  the  California 
Department  of  Food  and  Agriculture, 
and  $12,000  from  other  sources  such  as 
interest  earned  on  the  reserve  fund.  The 
reserve  fund  of  $249,095  would  be 
sufficient  to  cover  the  anticipated 
deficit 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  July  20, 1989  (54 
FR  30392).  Comments  were  invited  until 
July  31, 1989.  No  comments  were 
received. 

While  this  action  would  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significandy  offset  by  the  benefits 
derived  from  the  operation  of  the 
marketing  order,  llierefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not  have 
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a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
information  provided  including  the 
Committee's  recommendation,  and  other 
available  information,  it  is  found  that 
this  Hnal  rule  will  tend  to  ei^ectuate  \he 
declared  policy  of  the  Act. 

This  final  rule  should  be  implemented 
promptly  because  the  Committee  needs 
to  have  sufBcient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  In  addition,  handlers 
are  aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
pubUc  meeting.  Therefore,  it  is  found 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553). 

List  of  Subjects  in  7  CFR  Part  917 

California,  Marketing  agreements  and 
orders.  Peaches,  Pears,  Plums. 

For  the  reasons  set  forth  in  the 
preamble,  S  917.253  should  be  added  as 
follows: 

Nota:  This  section  will  not  l>e  published  in 
the  annual  Code  of  Federal  Regulations. 

1.  The  authority  citation  for  7  CFR 
part  917  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat  31,  as 
amended:  7  U.S.C.  001-074. 

PART  917— FRESH  PEARS,  PLUMS, 
AND  PEACHES  GROWN  IN 
CAUFORNIA 

2.  New  §  917.253  is  added  to  read  as 
follows: 

S  917.2S3    Expense*  and  esaesament  rat*. 

Expenses  of  $912,390  by  the  Pear 
Commodity  Committee  are  authorized, 
and  an  assessment  rate  of  $0.22  per  36- 
pound  box  or  equivalent  of  assessable 
pears  is  established,  for  the  Bscal  year 
ending  February  28, 1990.  Unexpended 
funds  may  be  carried  over  as  a  reserve. 

Dated:  August  11. 1889. 
WiUiam  J.  Doyle, 

Acting  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  88-19235  Filed  8-15-89;  8:45  am] 

BHXIM  CODE  M1(H»-M 


AnInMl  and  Plant  Health  Inepectlon 
Servtee 

9CFRPart91 

[Docket  t»-OSS] 

Porta  Dealgnatod  for  Exportation  of 
Anlmala,  Chicago,  IL 

AOCNCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA 


action:  Final  rule. 


summary:  We  are  amending  the 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  regulations  by  adding 
the  Knief  Quarantine  Facility  as  an 
export  inspection  facility  for  tiie  port  of 
Chicago.  This  action  will  add  an 
additional  inspection  facility  for  the 
port.  This  facility  meets  the 
requirements  of  the  regulations  for 
inclusion  in  the  list  of  export  inspection 
facilities. 

EFFECnVE  DATE:  September  15, 1989. 
FOR'  FURTHER  INFORMATION  CONTACT: 
Dr.  George  O.  Winegar.  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  VS,  APHIS.  USDA,  Room  761. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782;  (301)  435-8383. 
SUPPLEMENTARY  INFORMATION: 

Badcground  | 

The  regulations  in  0  CFR  Part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations]  prescribe  conditions  for 
exporting  animals  frem  the  United 
States. 

On  March  7, 1989,  we  published  hi  the 
Federal  Register  (54  FR  9459-^9460, 
Docket  Number  89-003),  a  document 
proposing  to  amend  |  91.14  of  the 
regulations  by  adding  the  Knief 
Quarantine  FaciUty  as  an  export 
inspection  facility  for  the  port  of 
Chicago.  Our  proposal  invited  the 
submission  of  written  comments.  In  the 
"DATE"  section  of  that  document,  we 
inadvertentiy  omitted  the  words 
"Consideration  will  be  given  only  to 
comments  received  on  or  before" 
preceding  the  closing  date  for  receipt  of 
comments  (May  8, 1989).  This  omission 
may  have  resulted  in  some  confusion 
concerning  the  closing  date  for  receiving 
written  comments.  Therefore,  to  ensure 
that  interested  persons  were  adequately 
advised  of  the  opportunity  to  comment 
we  reopened  and  extended  the  comment 
period  to  June  15, 1989.  We  did  this  in  a 
dociunent  published  in  the  Federal 
Register  (54  FR  23218-23219.  Docket 
Number  89-089)  on  May  31, 1989.  We 
Jid  not  receive  any  comments.  Based  on 
the  rationale  set  forth  in  the  proposal, 
we  are  adopting  the  provisions  of  the 
proposal  as  a  Hnal  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act  T 

We  are  issuing  thia  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  tiiat  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 


in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovatioa  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foieign- 
based  enterprises  in  domestic  or  export 
markets. 

There  is  now  only  one  export 
inspection  facility  currently  approved  in 
Uie  Chicago  area.  There  are  fewer  than 
50  exporters  using  this  facility.  Most  of 
these  are  considered  smell  entities.  This 
rule  will  allow  exporters  the  option  of 
an  additional  export  inspection  facility 
for  tiie  port  of  Chicago,  Dlinois,  witii 
minimal  economic  effect 

Under  these  circumstances,  the 
Administi-ator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworic  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (4  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program  activity  is  listed  in  the 
Catalog  of  Federal  Domestic  assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015.  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock  and  livestock 
products,  Transportation. 

PART  91— INSPECTION  AND 
HANDUNG  OF  UVESTOCK  FOR 
EXPORTATION 

Accordingly,  9  CFR  Part  91  is 
amended  as  follows: 

1.  The  auUiority  citation  for  Part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105. 112. 113.  H4a,  120. 
121. 134b.  134f.  612. 613,  §14, 618. 46  U.S.C 
4668,  466b,  49  U.S-Q  1509(dJ;  7  CFR  2.17, 151. 
and  371.2(d). 

2.  Section  91.14  is  amended  by  adding 
a  new  paragraph  (a)(4)(iXB)  to  read  as 
follows: 


§91.14    [Amended] 

(a)  *  •  * 
(4)  Illinois. 
(i)  *  •  * 
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(B)  Knief  Quarantine  Facility,  11 N  470 
Chapman  Road,  Box  305,  Burlington, 
Illinois  60109,  (312)  683-3873. 

•        •        *        •        * 

Done  in  Washington,  DC,  this  11th 
day  of  August  1989. 
James  W.  Gkisser, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  89-19241  Filed  8-15-89;  8:45  am] 

BIUJNO  CODE  M10-34-II 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  328 

RIN  3064-AA95 

Advertisement  of  Membership 

AGENCY:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 

action:  Final  rule. 

summary:  The  FDIC  is  amending  its 
regulation  regarding  advertisement  of 
membership  to  require  each  insured 
savings  association  to  display  at  each 
station  or  window  where  insured 
deposits  are  usually  and  normally 
received  in  its  principal  place  of 
business  a  prescribed  sign  notifying  the 
public  of  deposit  insurance  coverage. 
The  FDIC  is  also  amending  its  regulation 
to  authorize  insured  banks  to  display 
the  official  sign  presentiy  prescribed  by 
regulation  ("bank  sign")  or,  in  the 
alternative,  to  display  the  sign 
prescribed  for  insured  savings 
associations  by  this  amendment 
("savings  association  sign").  These 
actions  are  necessary  in  order  to  comply 
with  the  requirements  of  section  221  of 
the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act 
("FIRRE")ofl989. 
EFFECTIVE  DATE:  August  16, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Valerie  Jean  Best,  Attorney,  Legal 
Division,  (202)  898-3812,  FDIC.  550 17th 
Sti«et,  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Paperwoik  Reduction  Act 

No  collections  of  information  pursuant 
to  section  3504(h]  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
are  contained  in  this  Notice. 
Consequently,  no  information  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Reason  for  Adoption  Without  Prior 
Notice  and  Conunent 

Immediate  adoption  of  this  final  rult 
is  necessary  to  comply  with  the 
requirements  of  section  221  of  FIRRE. 


The  FDIC  is  required  to  prescribe 
regulations  to  carry  out  the  purposes  of 
section  221  of  FIRRE,  includiing 
regulations  governing  the  manner  of 
display  or  use  of  the  bank  sign  and  the 
savings  association  sign.  Section  221 
provides  that  initial  regulations  under 
that  section  shall  be  prescribed  on  the 
date  of  enactment  of  FIRRE.  This  final 
rule  prescribes  the  savings  association 
sign.  In  order  to  be  consistent  with 
current  regulations  applicable  to  banks, 
and  in  order  to  assure  depositors  as  to 
the  safety  of  their  insured  deposits  upon 
the  abolishment  of  the  Federal  Savings 
and  Loan  Insurance  Corporation,  the 
final  rule  requires  that  the  savings 
association  sign  be  displayed  at  each 
station  or  window  where  insured 
deposits  are  usually  and  normally 
received  in  a  savings  association's 
principal  place  of  business  and  in  all  of 
its  branches.  Due  to  the  statutory  time 
constraints,  the  FDIC  fmds  that 
application  of  the  notice  and  public 
participation  provisions' of  the 
Administrative  Procedure  Act  (5  U.S.C, 
553)  to  this  action  would  be 
impracticable  and  contrary  to  the  public 
interest.  The  FDIC  finds  that  good  cause 
exists  for  dispensing  with  the  30-day 
delayed  effective  date  requirement. 
Since  the  FDIC  has  had  to  move  so 
rapidly  to  implement  the  requirements 
of  FIRRE,  tiie  FDIC  has  established  only 
those  requirements  that  are  considered 
to  be  the  minimum  necessary  to  comply 
with  FIRRE.  Consequently,  additional 
changes  to  the  FDIC's  regulation 
governing  advertisement  of  membership 
are  being  considered,  and  comments  are 
invited  through  an  "Advance  Notice  of 
Proposed  Rulemaking"  published 
elsewhere  in  this  issue. 

Background 

Section  221  of  FIRRE  amends  section 
18(a)  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1828(a)).  Section  221 
requires  each  insured  savings 
association  to  display  at  each  place  of 
business  maintained  by  the  association 
a  prescribed  sign  notifying  the  public  of 
deposit  insurance  coverage.  More 
specifically,  the  prescribed  sign  must 
contain  only  the  following  items,  each  of 
which  is  to  be  accorded  substantially 
equal  prominence:  a  statement  that 
insured  deposits  are  backed  by  the  full 
faith  and  credit  of  the  United  States 
Government;  a  statement  that  deposits 
are  federally  insured  to  $100,000;  and  the 
symbol  of  an  eagle.  The  sign  may  not 
contain  any  reference  to  a  Government 
agency. 

FIRRE  provides  that,  not  later  than  30 
days  after  the  enactment  of  FIRRE,  each 
insured  bank  shall  display  at  each  place 
of  business  maintained  by  such  bank  a 


sign  notifying  the  public  of  deposit 
insurance  coverage.  FIRRE  gives  insured 
banks  the  option  of  displaying  the 
official  bank  sign  required  by  FDIC 
regulation  in  effect  on  January  1, 1989,  or 
the  official  savings  association  sign 
which  insured  savings  associations  must 
display. 

The  FDIC  is  required  to  prescribe 
regulations  to  carry  out  the  purposes  of 
section  221  of  FIRRE,  including 
regulations  governing  the  manner  of 
display  or  use  of  such  signs,  except  tiiat 
the  size  of  the  savings  association  sign 
shall  be  similar  to  the  bank  sign. 
Accordingly,  the  FDIC  is  issuing  this 
final  rule  to  prescribe  the  sign  insured 
savings  associations  must  display  and 
the  locations  where  the  sign  must  be 
displayed.  The  final  rule  gives  insured 
banks  the  option  of  displaying  the 
official  bank  sign  or  the  official  savings 
association  sign  prescribed  for  savings 
associations.  Insured  savings 
associations  are  authorized  to  display 
the  official  savings  association  sign 
created  by  FIRRE  but  not  the  official 
bank  sign. 

The  FDIC  regulation  presently  in 
effect  requires  an  insured  bank  to 
display  an  official  sign  at  each  station  or 
window  where  insured  deposits  are 
usually  and  normally  received  in  its 
principal  place  of  business  and  in  all  its 
branches.  This  requirement  has  not  been 
changed  by  this  final  rule  except  that 
banks  may  now  display  the  official  bank 
sign  or  the  official  savings  association 
sign  prescribed  for  insured  savings 
associations.  This  final  rule  requires  an 
insured  savings  association  to  display 
the  sign  prescribed  by  FIRRE  at  each 
station  or  window  where  insured 
deposits  are  usually  and  normally 
received  in  its  principal  place  of 
business  and  in  all  its  branches. 

Prior  to  the  enactment  of  FIRRE. 
section  18  of  the  Federal  Deposit 
Insurance  Act  specifically  required  an 
insured  bank  to  include  in 
advertisements  a  statement  to  the  effect 
that  its  deposits  were  insured  by  the 
FDIC.  FIRRE  does  not  retain  this  specific 
requirement.  It  appears  the  FDIC  has  the 
authority  to  retain  its  regulation 
requiring  insured  banks  to  include  the 
currently  prescribed  statement  in 
advertisements  and  to  extend  similar 
requirements  to  insured  savings 
associations.  Since  section  18  of  the 
Federal  Deposit  Insurance  Act  as 
amended  by  FIRRE  no  longer  mandates 
a  statement  of  insurance  coverage  in 
advertisements,  however,  the  FDIC 
believes  it  is  appropriate  at  this  time  to 
review  the  benefits  and  costs  of  such  a 
requirement.  In  conjunction  therewith, 
tiie  FDIC  notes  tiiat  section  222  of  FIRRF 
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adds  a  new  section  28  to  the  Federal 
Deposit  Insurance  Act.  This  newly 
enacted  section  provides  that  any 
savings  association  the  deposits  of 
which  are  not  insured  by  die  FDIC  shall 
disclose  clearly  and  conspicuously  in 
periodic  statements  of  account  and  in  all 
advertising  that  the  savings 
association's  deposits  are  not  federally 
insured.  This  final  rule,  therefore, 
retains  the  advertising  requirements 
applicable  to  insured  banks  but  does  not 
extend  them  to  insured  savings 
associations.  The  FDIC  invites  comment 
on  this  issue  through  a  separately 
published  "Advance  Notice  of  Proposed 
Rulemaking"  published  elsewhere  in 
this  issue. 

This  final  rule  eliminates  the  reference 
to  the  "Official  Catalogue  of  Insured 
Bank  Signs"  since  this  catalogue  is  no 
longer  published. 

Regulatory  Flexibility  Analysis 
Because  no  notice  of  proposed 


rulemaking  is  required  under  section  553 
of  the  Administrative  Procedure  Act  or 
any  other  law,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-602)  does  not  apply. 

List  of  Subjects  in  12  CFR  Part  328 

Advertising,  Bank  deposit  insurance. 
Banks,  Banking,  Savings  and  loan 
associations.  Savings  associations. 
Signs  and  symbols. 

PART  328— ADVERTISEMENT  OF 
MEMBERSHIP 

1.  The  authority  citation  for  part  328  is 
revised  to  read  as  follows: 

Authority:  12  U.S.C.  1819;  12  U.S.C  1828(a). 
as  amended  by  sec.  221,  Pub.  L  No.  101-73, 
103  Stat.  183. 

2.  Section  328.0  is  revised  to  read  as 
follows: 

§328.0    Scop*.  I 

The  regulation  contained  in  this  part 
describes  the  official  signs  of  the  FDIC 


and  prescribes  their  use  by  insured 
depository  institutions.  It  also  prescribes 

the  official  advertising  statement 
insured  banks  must  include  in  their 
advertisements.  Insured  banks  which 
maintain  offices  that  are  not  insured  in 
foreign  countries  are  not  required  to 
include  the  advertising  statement  in 
advertisements  published  in  foreign 
countries.  For  purposes  of  this  pari  328, 
the  term  "insured  bank"  includes  a 
foreign  bank  having  an  inftured  branch. 

§§  328.2  and  328.3    [RedeslBnated  from 
§§  328.1  and  328.2  respectlvialy] 

3.  Sections  328.1  and  326.2  are 
redesignated  as  §§  328.2  and  328.3 
respectively  and  a  new  §  328.1  is  added 
to  read  as  follows:  | 

§328.1    Official  signs. 

(a)  Official  bank  sign.  The  official  sign 
referred  to  in  this  paragraph  ("bank 
sign")  shall  be  7"  by  3"  in  size  and  of  the 
following  design: 


Each  depositor  insured  to  $100,000 


FEDERAL  DEPOSIT  INSURANCE  CORPORATION 


The  "symbol"  of  the  Corporation  shall 
be  that  portion  of  the  official  bank  sign 
represented  by  the  letters  and  the 


Corporation  seal  contained  upon  the 
official  bank  sign. 

(b)  Official  savings  association  sign. 
The  offlcial  sign  referred  to  in  this 


paragraph  ("savings  association  sign") 
shall  be  5V4"  in  diameter  and  of  the 
following  design: 
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4.  Newly  redesignated  §  328.2  is 
revised  to  read  as  follows: 

§  328.2    Mandatory  requlrwnents  with 
regard  to  the  official  sign  and  its  display  by 
banks. 

(a)  Insured  banks  to  display  official 
sign.  Each  insured  bank  shall 
continuously  display  an  official  bank 
sign  or  an  official  savings  association 
sign  at  each  station  or  window  where 
insured  deposits  are  usually  and 
normally  received  in  its  principal  place 
of  business  and  in  all  its  branches, 
except  on  automatic  service  facilities 
including  automated  teller  machines, 
cash  dispensing  machines,  point-of-sale 
terminals,  and  other  electronic  facilities 
where  deposits  are  received.  However, 
no  bank  becoming  an  insured  bank  shall 
be  required  to  display  such  an  official 
sign  until  twenty-one  (21)  days  after  its 
first  day  of  operation  as  an  insured 
bank.  An  official  sign  may  be  displayed 
by  an  insured  bank  prior  to  the  date 
display  is  required.  Additional  bank 
signs  or  savings  association  signs  may 
be  displayed  in  other  locations  within 


an  insured  bank  in  other  sizes,  colors,  or 
materials.  An  insured  bank  may  display 
an  official  sign  at  a  remote  service 
facility,  provided  that  if  there  are  any 
noninsured  institutions  which  share  in 
the  remote  service  facility,  any  insured 
bank  which  displays  the  official  bank 
sign  must  clearly  show  that  the  sign 
refers  only  to  a  designated  insured  bank 
or  banks. 

(b)  Obtaining  official  signs.  (1)  Any 
insured  bank  may  procure  official  bank 
signs  with  black  letters  on  a  gold 
background  or  official  savings 
association  signs  with  black  letters, 
stars,  and  eagle,  on  a  gold  background, 
from  the  Corporation  for  official  use  at 
no  charge.  The  Corporation  shall  furnish 
to  banks  an  order  blank  for  use  in 
procuring  the  official  signs.  Any  bank 
which  promptly,  after  the  receipt  of  the 
order  blank,  fills  it  in,  executes  it  and 
properly  directs  and  forwards  it  to  the 
Federal  Deposit  Insurance  Corporation, 
Washington,  DC  20429,  shall  not  be 
deemed  to  have  violated  this  regulation 
on  account  of  not  displaying  an  official 


sign,  or  signs,  unless  the  bank  shall  omit 
to  display  such  official  sign  or  signs 
after  receipt  thereof. 

(2)  Official  signs  or  signs  reflecting 
variations  in  size,  colors,  or  materials 
may  be  procured  by  insured  banks  from 
commercial  suppUers. 

(c)  Receipt  of  deposits  at  same  teller's 
station  or  window  as  noninsured  bank 
or  institution.  An  insured  bank  is 
forbidden  to  receive  deposits  at  any 
teller's  station  or  window  except  a 
remote  service  faciUty  as  defined  in 
paragraph  (a)  of  §  303.14,  where  any 
noninsured  insitution  receives  deposits 
or  similar  liabilities. 

(d)  Required  changes  in  official  sign. 
The  Corporation  may  require  any 
insured  bank,  upon  at  least  30  days' 
written  notice,  to  change  the  wording  of 
its  official  signs  in  a  manner  deemed 
necessary  for  the  protection  of 
depositors  or  others. 

5.  The  heading  df  newly  redesignated 
S  328.3  is  revised  to  read  as  follows: 
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|32a.3    Mandatory r*quir«fiMnts wWi 
ragard  to  ttw  official  advartMng  statamant 
and  mannar  of  uaa  by  banka. 

6.  A  new  {  328.4  is  added  to  read  as 
follows: 

1328.4   Mandatory  ra<|iilranfianta  wltli 
regard  to  the  diapiay  of  ttw  official  savinga 
aaaodatlon  aign  by  Inaurad  aavlnga 
aaaoclaMona. 

(a)  Insured  savings  associations  to 
display  official  savings  association  sign. 
Each  insured  savings  association  shall 
continuously  display  an  official  savings 
association  sign  at  each  station  or 
window  where  insured  deposits  are 
usually  and  normally  received  in  its 
principal  place  of  business  and  at  all  of 
its  branches,  except  on  automatic 
service  facilities  including  automated 
teller  machines,  cash  dispensing 
machines,  point-of-sale  terminals,  and 
other  electronic  facilities  where  deposits 
are  received.  However,  no  savings 
association  becoming  an  insured 
savings  association  as  a  result  of  the 
enactment  of  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989  or  otherwise,  shall  be  required  to 
display  an  official  savings  association 
sign  until  twenty-one  (21)  days  after  its 
first  day  of  operation  as  an  insured 
savings  association.  The  official  savings 
association  sign  may  be  displayed  by 
any  insured  savings  association  prior  to 
the  date  display  is  required.  Additional 
savings  association  signs  in  other  sizes, 
colors,  or  materials,  may  be  displayed  in 
other  locations  within  an  insured 
savings  association.  An  insured  savings 
association  may  display  the  official 
savings  association  sign  at  a  remote 
service  facility,  provided  that  if  there 
are  any  noninsured  institutions  which 
share  in  the  remote  service  facility,  any 
insured  savings  association  which 
displays  the  sign  must  clearly  show  that 
the  official  savings  association  sign 
refers  only  to  a  designated  insured 
savings- association  or  associations. 

(b)  Obtaining  official  savings 
association  signs.  (1)  Any  insured 
savings  association  may  procure  official 
savings  association  signs  with  black 
letters,  stars,  and  eagle,  on  a  gold 
backgroimd  from  the  Corporation  for 
official  use  at  no  charge.  The 
Corporation  shall  furnish  to  savings 
associations  an  order  blank  for  use  in 
procuring  the  official  savings 
association  sign.  Any  savings 
association  which  promptly,  after  the 
receipt  .of  the  order  blank,  fills  it  in, 
executes  it.  and  properly  directs  and 
forwards  it  to  the  Federal  Deposit 
Insurance  Corporation.  Washington,  DC 
20429.  shall  not  be  deemed  to  have 
violated  this  regulation  on  account  of 
not  displaying  an  official  savings 


association  sign,  or  signs,  unless  the 
savings  association  shall  omit  to  display 
such  official  sign  or  signs  after  receipt 
thereof. 

(2)  Official  savings  association  signs 
or  signs  reflecting  variations  in  size, 
colors,  or  materials  may  be  procured  by 
insured  savings  associations  from 
commercial  suppliers. 

(c)  Receipt  of  deposits  at  same  teller's 
station  or  window  as  noninsured 
institution.  An  insured  savings 
association  is  forbidden  to  receive 
deposits  at  any  teller's  station  or 
window  except  a  remote  service  facility 
as  defined  in  paragraph  (a)  of  S  303.14. 
where  any  noninsured  institution 
receives  deposits  or  similar  liabilities. 

(d)  Required  changes  in  official  sign. 
The  Corporation  may  require  any 
insured  savings  association  upon  at 
least  30  days'  written  notice,  to  change 
the  wording  of  its  official  signs  in  a 
manner  deemed  necessary  for  the 
protection  of  depositors  or  others. 

(e)  Display  of  official  bank  sign  by 
insured  savings  association  prohibited. 
An  insured  savings  association  shall  not 
display  the  bank  sign  at  its  principal 
place  of  business  or  at  any  of  its 
branches. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  ninth  day  of 
August,  1989. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

[FR  Doc.  89-19220  Filed  8-15-89;  8:45  am) 

anXINQ  CODE  S714-01-«i 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  113 
[T.D.  88-72] 

Customs  Regulation  Amendment 
Relating  to  Customs  Bonds; 
Correction 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 
ACnow:  Final  rule,  coffection. 

summary:  a  document  was  published  in 
the  Federal  Register  as  T.D.  88-72  (53  FR 
45901]  on  November  16, 1988,  amending 
part  113,  Customs  Regulations  (19  CFR 
Part  113)  as  they  relate  to  Customs 
Bonds.  "This  document  corrects  a 
paragraph  designation  in  that  document 
which  was  incorrect. 
FOH  RJIITHeR  INFORMATION  CONTACT: 
Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  (202)  566-8237. 
SUPPLEMENTARY  INFORMATION: 


Background 

A  document,  published  in  the  Federal 
Register  as  T.D.  88-72  (53  FR  45901)  on 
November  15, 1988,  amended  Part  113, 
Customs  Regulations  relating  to 
Customs  Bonds.  A  different  document, 
pubUshed  earlier  in  the  year  had  also 
amended  that  part  and  redesignated 
certain  paragraphs  of  that  part.  When 
T.D.  88-72  was  published,  one  of  the 
paragraphs  in  the  regulation  it  amended 
was  misidentified.  lliis  document 
corrects  that  error  by  properly 
identifying  the  paragraph  which  was 
amended  by  T.D.  88-72. 

Correction 

On  page  45902  of  the  document,  in  the 
Amendment  to  the  Regulation  portion,  in 
the  third  column,  the  reference  to 
§  113.63(g)(1)  should  be  changed  to  read 
S  113.63(h)(1). 

Dated:  August  10, 1989. 

Katliryn  C.  Peterson, 

Chief,  Regulations  and  Disclosure  Law 
Branch. 

(FR  Doc.  89-19135  Filed  8-15-89;  8:45  am] 

BILUNO  CODE  4S20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  540 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor; 
Technical  Amendment 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  in  amending  the 
sponsor  entries  on  April  7. 1988  (53  FR 
11492),  in  21  CFR  510.600(c)  (1)  and  (2) 
and  a  sponsor  change  in  21  CFR 
540.274b(c)(3)(ii),  used  an  incorrect  drug 
labeler  code  for  Norbrook  Laboratories. 
Ltd.  This  document  corrects  those 
errors. 

EFFECTIVE  DATE:  August  IB.  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  L  Gordon,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6243. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  7, 1988  (53  FR 
11492).  FDA  amended  the  list  of 
sponsors  of  approved  NADA's  in  21  CFR 
510.600(c)  (1)  and  (2)  to  add  an  entry  for 
Norbrook  Laboratories,  Ltd.,  Station 
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Works.  Newry  BT35  ejP.  Northern 
Ireland,  drug  labeler  code  "055558".  This 
document  removes  drug  labeler  code 
"055558"  and  replaces  it  with  "055529." 
In  addition,  in  providing  for  an  NASA 
sponsor  change  to  Norbrook 
Laboratories  in  21  CFR  54a274b(c)(3)(il], 
the  inctMTect  drug  labeler  code  "055558" 
was  used.  This  document  also  removes 
that  drug  labeler  code  and  replaces  it 
with  "055529".    • 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  540 

Animal  drugs,  Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine, 
parts  510  and  540  are  amended  as 
follows: 

PART  510-NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  512,  701(a]  (21  U.S.C  360b, 
371(a]]:  21  CFR  5.10  and  5.83. 

S  510.600    [AmendMl] 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in  the 
table  of  paragraph  (c)(1)  in  the  entry 
"Norbrook  Laboratories,  Ltd.,"  and  in 
the  table  of  paragraph  (c)(2)  under  the 
heading  "Drug  labeler  code",  by 
removing  the  entry  "055558".  and 
replacing  it  with  "055529". 

PART  540~PENICILUN  ANTIBIOTIC 
DRUGS  FOR  ANIMAL  USE 

3.  The  authority  citation  for  21  CFR 
part  540  continues  to  read  as  follows: 

Authority:  Sec.  512, 82  Stat.  343-351  (21 
U.S.C.  360b];  21  CFR  5.10  and  5.83. 

S  540.274b    [AmwHtodl 

4.  Section  540.274b  Procaine  penicillin 
G  aqueous  suspension  is  amended  in 
paragraph  (c](3)(ii)  by  removing  the 
number  "055558"  and  replacing  it  with 
"055529". 

Dated:  August  8, 1989. 

RidiudlLTadce, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  89-19187  Filed  8-15-89;  8:45  am] 

BtUMQ  CODE  41S0-01-H 


21  CFR  Part  S40 

Animal  Drugs,  Feeds,  and  Related 
Products;  Sterile  Proctfne  Penidnn  0 
Aqueous  Suspension  (Injectable) 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplement  provides  for 
reduction  of  the  milk  discard  period 
from  72  hours  to  48  hours  following 
treatment  of  cattle  with  sterile  injectable 
procaine  peniciUin  G  aqueous 
suspension. 

EFFECTIVE  DATE:  August  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Myron  C.  Rosenberg,  Center  for 
Veterinary  Medicine  (lffV-133).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3410. 

SUPPLEMENTARY  INFORMATION:  PflZer, 
Inc.,  235  East  42nd  St.,  New  York.  NY 
10017,  is  sponsor  of  NADA  65-110  which 
provides  for  injectable  use  of  sterile 
procaine  penicillin  G  aqueous 
suspension  to  treat  cattle,  sheep,  swine, 
and  horses.  The  supplement  provides  for 
reduction  of  the  milk  discard  period 
after  treating  lactating  cattle  from  72 
hoiu-s  (6  milkings)  to  48  hours  (4 
milkings).  The  supplement  is  approved 
and  21  CFR  540.274b(c)  is  amended  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20]  and  S  514.11(e](2](ii)  (21 
CFR  514.11(e)(2)(ii)],  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d](l)(i)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  540 

Animal  drugs.  Antibiotics. 


Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 

of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  540  is  amended  as  followt: 

PART  540— PENiaUJN  ANTIBKXnC 
DRUGS  FOR  ANIMAL  USE 

1.  The  authority  citation  for  21  CFR 
part  540  continues  to  read  as  follows: 

Audiority:  Sec.  512. 82  Stat.  343-351  (21 
U.S.C.  360b):  21  CFR  5.10  and  543. 

2.  Section  540:274b  is  amended  by 
revising  paragraphs  (c](3)(ii]  and  (c](5)(i) 
to  read  as  follows: 

§  540.274b    Procaine  penicillin  G  aqueeiw 
•uspenston. 


(c)  •  •  * 

(3)  *  •  * 

(ii)  Sponsor.  See  No.  055529  in 
S  510.600(c)  of  this  chapter. 
***** 

(5](i)  Sponsor.  See  Nos.  000069  and 
010515  in  S  510.600(c)  of  this  chapter. 
***** 

Dated:  August  9. 1989. 

Richard  H.  Tmka, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  89-19188  Filed  8-15-89:  8:45  am] 

BILUNQ  CODE  416IM)1-M 


21  CFR  Part  573 

[Dodcet  No.  86F-0060] 

Selenium;  Environmental  Impact; 
Opportunity  for  Comment  Extension 
of  Comment  Period 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Opportunity  for  comment  on 

tentative  responses  to  certain  objections 

to  fmal  rule;  extension  of  comment 

period. 

summary:  The  Food  and  Drug 
Administration's  (FDA's)  Center  for 
Veterinary  Medicine  is  extending  the 
comment  period  of  its  tentative 
responses  to  certain  environmentally 
based  objections  to  the  agency's  fmal 
rule  of  April  6, 1987  (52  FR  10887). 
raising  the  level  of  selenium  permitted  in 
animal  feeds.  The  opportunity  for 
comment  on  those  responses  is  to  assist 
FDA  in  determining  whether  to  grant  a 
formal  evidentiary  public  hearing  on 
objections  received  in  the  formal 
rulemaking  proceeding. 
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day 


DATES:  Written  comments  by  September 
11, 1988. 

AOORCSSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville,  MD 
20857,  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Copies  of  the  environmental 
impact  analysis  report,  the  flnding  of  no 
significant  impact,  the  objections,  the 
references  cited  in  initial  notice,  and 
any  comments  received  are  available  for 
pubUc  examination  at  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  PURTHCR  INroRMATION  CONTACT: 

Woodrow  M.  Knight,  Center  for 
Veterinary  Medicine  (HFV-226),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857, 301-443- 
3390. 

•UPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  11, 1989  (54  FR 
29019).  FDA's  Center  for  Veterinary 
Medicine  (CVM)  published  a  notice 
providing  an  opportimity  for  interested 
parties  to  comment  on  its  tentative 
responses  to  certain  environmentally 
based  objections  to  the  agency's  rule  of 
April  6, 1987  (52  FR  10887),  raising  the 
level  of  selenium  permitted  to  be  added 
to  animal  feed.  A  comment  period  of  30 
days  was  provided  to  August  10, 1989. 

A  request  has  been  received  for  an 
extension  of  the  comment  period  for  an 
additional  30  days  to  permit  completion 
of  certain  relevant  studies,  and 
consultation  with  scientiHc  experts  on 
the  subject.  Good  cause  having  been 
snown,  CVM  is  extending  the  comment 
period  as  requested.  (The  30th  day 
falling  on  a  Saturday,  the  comment 
period  will  conclude  on  September  11, 
1989.) 

Interested  persons  may,  on  or  before 
September  11, 1989,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
agency's  tentative  responses.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document. 

Dated:  August  10, 1989. 

GeiaklB.  Guflft, 

Director,  Center  for  Veterinary  Medicine. 

(FR  Doc.  8»-19184  FUed  8-11-69: 10:53  am] 
MUim  COM  41W-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21 CFR  Parts  1301  and  1305 

Registration  of  Manufacturers, 
Distributors  and  Dispensers  of 
Controlled  Substances  and  Order 
Forms 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

action:  Final  rule. 

summary:  This  fmal  rule  amends  DEA 
regulations  concerning  the  storage  of 
potent  animal  immobflizing  agents  to 
include  a  recently  controlled  substance 
subject  to  this  classiHcation. 

EFFECTIVE  DATE:  AugVSt  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  McClain,  Jr.,  Chief,  Drug 
Control  Section,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone:  (202)  307-7183. 

SUPPtEMENTARY  INFORMATION:  On  April 
21, 1989,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (54  FR  1613(K16131)  amending 
21  CFR  parts  1301  and  1305  to  include 
the  recently  controlled  substance 
carfentanil  in  the  class  of  extremely 
potent  narcotic  substances  approved  for 
use  as  an  immobilizing  agent  in 
veterinary  medicine.  Carfentanil  is  said 
to  be  several  thousand  times  as  potent 
as  morphine.  Because  of  the  potency 
and  potential  hazard  this  drug  poses  to 
humans,  DEA  proposed  that  the 
additional  security  and  recordkeeping 
requirements  currently  required  for 
etorphine  hydrochloride  and 
diprenorphine  also  apply  to  carfentanil. 
The  proposed  rule  provided  the 
opportunity  for  interested  parties  to 
submit  comments  or  objections  on  these 
proposed  amendments  on  or  before  May 
21, 1989.  No  comments  or  objections 
were  received. 

The  Deputy  Assistant  Administrator 
of  the  Office  of  Diversion  Control 
hereby  certiHes  that  these  matters  will 
have  no  significant  negative  impact 
upon  small  businesses  within  the 
meaning  of  the  Reguktory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  This  rule  is  not 
a  major  rule  for  purposes  of  Executive 
Order  (E.O.)  12291  ol  February  17, 1981. 
Pursuant  to  sections  3(e](3]  and 
3(e)(2)(C)  of  E.0. 122B1,  this  rule  has 
been  submitted  for  review  to  the  Office 
of  Management  and  Budget.  This  action 
has  been  analyzed  in  accordance  with 
the  principals  and  criteria  contained  in 
E.0. 12612,  and  it  hat  been  determined 
that  the  rule  does  not  have  sufficient 
Federahsm  implications  to  warrant  the 


preparation  of  a  Federalism 
Assessment 

Pursuant  to  the  authority  vested  in  the 
Attorney  General  by  21  U.S.C.  821  and 
871(b),  delegated  to  the  Administrator  of 
the  Drug  Enforcement  Administration, 
and  redelegated  to  the  Deputy  Assistant 
Administrator  of  the  Office  of  Diversion 
Control  by  28  CFR  0.1000  and  0.104,  the 
Deputy  Assistant  Adminietrator  hereby 
amends  21  CFR  part  1301  and  21  CFR 
part  1305  as  follows: 

List  of  Subjects 

21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  Enforcement 
Administration,  drug  traffic  control, 
security  measures. 

21  CFR  Part  1305 

Drug  Enforcement  Administration, 
drug  traffic  control,  reporting 
requirements. 

PART  1301— REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS 
AND  DISPENSERS  OF  CONTROLLED 
SUBSTANCES 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822,  823,  824. 
871(b).  875, 877. 


§1301.74    [Amended] 

2.  21  CFR  1301.74(g)  is  amended  by 
inserting  the  word  "carfentanil",  before 
the  words  "etorphine  hydrochloride". 

§1301.75    [Amended] 

3.  21  CFR  1301.75(d)  is  amended  by 
inser^ng  the  word  "carfentanil",  at  the 
beginning  of  the  sentence. 

PART  1305— ORDER  FORMS 

1.  The  authority  citation  for  part  1305 
continues  to  read  as  foUews: 

Authority:  21  U.S.C.  821,  $28, 871(b). 


§1305.06    [Amended] 

2.  21  CFR  1305.06  (b)  is  amended  by 
inserting  the  word  "carfentanil"  before 
the  words  "etorphine  hydrochloride". 

§^305.13    [Amended] 

3.  21  CFR  1305.13  (d)  it  amended  by 
inserting  the  word  "carfentanil"  before 
the  words  "etorphine  hydrochloride". 

§1305.16    [Amended] 

4.  21  CFR  1305.16  (a)  it  amended  by 
inserting  the  word  "carfentanil"  before 
the  words  "etorphine  hydrochloride". 

5.  21  CFR  1305.16  (b)(1)  is  amended  by 
inserting  the  word  "carfentanil"  before 
the  words  "etorphine  hydrochloride". 
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Dated:  July  28. 1989. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
A  dministration. 

[FR  Doc.  8»-19134  FUed  8-15-80;  8.-45  am] 
BILUNQ  CODE  4410-OS-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1627 

Congressional  AcUon  Concerning  the 
Commission's  Final  Rule  Allowing  for 
Non-EEOC  Supervised  Waivers  Under 
the  Age  Discrimination  In  Employment 
Act  (ADEA) 

AQENCV:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Notice  of  congressional  action 
regarding  final  rule  on  ADEA  waivers. 

summary:  On  July  30, 1987  the  Equal 
Employment  Opportunity  Commission 
voted  to  approve  a  final  rule  creating  a 
legislative  regulation  and  administrative 
exemption  alloviring  for  non-EEOC 
supervised  waivers  of  private  rights 
under  the  Age  Discrimination  in 
Employment  Act  (under  section  9  of  the 
ADEA  and  29  CFR  1627.15).  This  final 
rule  was  pubUshed  in  the  Federal 
Register  of  Thursday,  August  27, 1987 
(52  FR  32293). 

On  October  1, 1988  the  President 
signed  Public  Law  100-459 
(appropriations  for  Rscal  year  1989) 
which  includes  the  following  language: 

Provided.  That  the  final  rule  regarding 
unsupervised  waivers  under  the  Age 
Discrimination  in  Employment  Act.  issued  by 
the  Conunission  on  August  27, 1987  (29  C7R 
1627.16(c)(l)-(3),  shall  not  have  effect  daring 
fiscsl  year  198B;  Provided  further,  That  none 
of  the  funds  may  be  obligated  or  expended  by 
the  Commission  to  give  effect  to  any  p(dicy  or 
practice  pertaining  to  unsupervised  waivers 
under  the  Age  Discrimination  in  Employment 
Act  except  that  this  proviso  shall  not 
preclude  the  Commission  from  investigating 
or  processing  claims  of  age  discrimination, 
and  pursuing  appropriate  relief  in  Federal 
court  regardless  of  Whether  an  unsupervised 
waiver  of  rights  has  been  sought  or  signed. 

EFFECTIVE  DATE:  October  1. 196& 

FOR  FURTHER  INFORMATION  CONTACT 

John  K.  Light,  Attorney-Advisor,  ADEA 
Division,  Coordination  and  Guidance 
Services,  Office  of  Legal  Cotmsel,  Equal 
Employment  Opportunity  Commission. 
1801 L  Street.  NW..  Washington.  DC 
20507.  (202)  663-469P. 

Signed  this  10th  day  of  August  1088.  at 
Washington,  DC. 


For  the  Commission. 
Clarence  Thomas. 

Chairman.  Equal  Enythyment  C^jportunity 
Commission. 

[FR  Doc  8&-1913g  Filed  8-15-88;  8:45  am] 
■aUNQ  COOC  SSTt-OMI 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 

Amendment  to  the  Bank  Secrecy  Act 
Regulations  Relating  to  Geographic 
Reporting  of  Certain  Domestic 
Currency  Transactions 

agency:  Departmental  Offices, 

Treasury. 

action:  Final  rule. 

summary:  Section  6185(c)  of  Title  VI  of 
the  Anti-Drug  Abuse  Act  of  1968,  Pub.  L 
100-490,  November  18. 1988,  permits  the 
Secretary  of  the  Treasury  to  issue  an 
order  to  require  financial  institutions  or 
groups  of  financial  institutions  in  certain 
geographic  locations  to  report  currency 
transactions  in  amounts  less  than 
$10,000  for  a  limited  period  of  time.  This 
Final  Rule  establishes  the  procedures 
that  Treasury  would  follow  in  issuing 
such  an  order. 

date:  This  final  rule  is  effective 
September  15, 1989. 
ADDRESS:  Amy  G.  Rudnick.  Director, 
Office  of  Financial  Enforcement  Office 
of  the  Assistant  Secretary 
(Enforcement),  Department  of  die 
Treasury,  Room  4320, 1500  Peimsylvania 
Avenue,  NW.,  Washington.  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT 
Kathleen  A.  Scott  Attorney  Advisor, 
Office  of  the  Assistant  General  Counsel 
(Enforcement),  (202)  566-4947. 
SUPPLEMENTARY  INFORMATION:  Section 

6185(c)  of  title  VI  of  the  Anti-Drug 
Abuse  Act  of  1988  added  a  new  section 
5326  to  the  Bank  Secrecy  Act  31  U.S.C 
5311-532a 

Section  5328.    Records  of  Certain  Domestic 
Coin  and  Currency  Transactions 

(a)  !n  general.  If  the  Secretary  of  the 
Treasury  finds,  upon  the  Secretary's  own 
initiative  or  at  the  request  of  an  appropriate 
Federal  or  State  law  enforcement  officiaL 
that  reasonable  ^mrnds  exist  for  concluding 
that  additional  recordkeeping  and  reporting 
requirements  are  necessary  to  carry  out  the 
purposes  of  this  subtitle  and  prevent  evasions 
thereof,  the  Secretary  may  issue  an  order 
requiring  any  domestic  financial  institution  or 
group  of  domestic  financial  institutions  in  a 
geographic  area — 

(1)  To  obtain  such  information  as  the 
Secretary  may  describe  in  such  order 
concerning — 

(A)  Any  transaction  in  which  such 
financial  institution  is  involved  for  the 


payment  receipt  or  transfer  of  United  States 
coins  or  ciurency  (or  such  other  monetary 
instruments  as  the  Secretary  may  describe  in 
such  order]  the  total  amounts  or 
denominations  of  wfaidi  are  equal  to  or 
greater  than  an  amount  which  tiie  Sccretaiy 
may  preacril)e;  and 

(B)  Any  other  person  participating  in  such 
transactioo; 

(2)  To  maintain  a  record  ofvuch 
information  for  such  period  of  time  as  the 
Secretary  may  require;  and 

(3)  To  file  a  report  with  respect  to  any 
transaction  described  in  paragraph  (IHA)  in 
the  manner  and  to  the  extent  specified  in  the 
order. 

(b)  Maximum  effective  period  for  order. — 
No  order  issued  under  subsection  (a)  shall  be 
effective  for  more  than  BO  days  unless 
renewed  pursuant  to  the  requirements  of 
subsection  (a). 

The  practical  effect  of  this  amendment 
is  to  permit  the  Secretary  to  lower  the 
currency  transaction  reporting  threshold 
of  S  103.22(a)  for  some  or  all  types  of 
currency  transactions,  for  some  or  all 
types  of  customers,  for  a  financial 
institution  or  a  group  of  financial 
institutions  in  a  specified  geograi^c 
area  of  the  United  States  for  a  limited 
period  of  time.  This  reporting 
requirement  would  be  in  addition  to  the 
present  requirement  in  31  U.S.C  5313 
and  31  CFR  103.22(a)  that  requires 
financial  institutions  to  report  currency 
transactions  over  $10,000.  The  reason 
that  Congress  amended  the  Bank 
Secrecy  Act  to  permit  the  lowering  of 
the  current  currency  reporting  threshold 
was  because  of  its  concern  with 
schemes  involving  the  structuring  of 
currency  transactions  below  $10X)00  to 
avoid  the  Bank  Secrecy  Act  refXMling 
requirements  in  certain  areas  of  the 
country.  See  H.  Rep.  No.  100-716, 100th 
Cong.,  2d  Sees.  8. 

Notice  of  Proposed  Rulemaking 

On  March  24. 1989.  Treasury 
published  a  Notice  of  Proposed 
Rulemaking  in  which  it  proposed 
procedures  and  limitations  to  govern  the 
issuance  of  an  order  under  section 
5326(a).  54  FR  1223&  Under  the  proposed 
rule,  prior  to  selecting  an  area  o^  the 
country  for  targeted  reporting.  Treasury 
would  be  required  to  make  a 
determination  that  there  may  exist  a 
significant  level  of  drug  money 
laundering  or  other  ill^al  activity  being 
conducted  in  that  geographic  area  at 
levels  below  the  current  $10,000 
currency  reporting  tbreefaold.  Treasury 
then  would  identify  the  affected 
financial  institution  or  institutions  in  the 
geographic  area  that  would  receive  the 
targeting  order.  In  the  preamble  to  the 
proposed  regulation.  Treasury  stated 
that  at  least  initially,  geographic  areas 
subject  to  the  enhaiwed  reporting 
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requirement  could  be  as  small  as  a  few 
city  blocks  or  as  large  as  a  major 
metropolitan  area. 

Under  the  proposed  regulation,  each 
financial  institution  in  a  targeted  area 
would  receive  an  order  requiring  it  to 
keep  a  record  of  specified  currency 
transactions  at  or  above  a  specified 
monetary  limit  for  a  certain  period  of 
time  (not  to  exceed  60  days],  with 
respect  to  all  or  certain  types  of 
cutomers,  and  to  file  a  report  as 
prescribed  by  Treasury  on  those 
transactions  and  the  individuals 
involved  in  those  transactions  beginning 
on  a  date  designated  in  the  order.  The 
proposed  regulation  further  provided 
that  the  order  would  set  forth  all  the 
information  required  to  be  reported, 
instructions  on  how  and  where  to  file 
the  reports  (not  necessarily  the  Detroit 
Computing  Center],  and  the  length  of 
time  that  the  records  generated  in 
response  to  an  order  issued  under 
section  5326  were  to  be  retained. 
Treasury  notes  that  there  may  be 
variations  in  the  orders  received  by  the 
targeted  financial  institutions  within  a 
specific  geographic  area. 

Treasury  stated  that  it  would  be  as 
specific  as  possible  in  delineating  what 
would  be  expected  of  a  financial 
institution  served  with  a  section  5326 
geographic  targeting  order  and  that  it 
woijJd  consider  the  amount  of  time 
necessary  to  implement  the  order.  In 
addition.  Treasury  stated  that  it  would 
make  every  effort  to  work  with  the 
targeted  financial  institutions  to  ensure 
maximum  compliance  with  the  targeting 
order  at  a  minimum  burden  to  the 
financial  institutions.  For  this  reason. 
Treasury  said  that  the  name  of  a 
Treasury  contact  would  be  provided  for 
assistance  if  needed. 

In  the  proposed  rule,  Treasury 
emphasized  that  in  complying  with  a 
geographic  targeting  order,  financial 
institutions  would  not  be  required  to 
purchase  additional  computer  hardware 
or  software.  However,  Treasury 
encouraged,  but  indicated  Uiat  it -would 
not  require,  financial  institutions,  when 
feasible,  to  adjust  any  existing 
computerized  aggregation  systems  that 
they  had  in  place  in  order  to  capture  the 
information  specified  in  the  order. 
Treasury  also  stated  that  it  did  not 
expect  financial  institutions  with 
manual  aggregation  systems  to  have  any 
problems  adjusting  their  manual 
systems  in  order  to  capture  the  data 
required  to  be  reported.  Treasury 
emphasized,  however,  that  if  a  foiandal 
institution  had  knowledge  throu^  other 
means,  e^.,  the  personal  knowledge  of  a 
bank  employee,  that  there  were 
aggregated  transactions  falling  within 


the  limits  described  in  the  order,  the 
financial  institution  would  be  required 
to  report  those  aggregated  transactions, 
regardless  of  whether  the  existing 
system  at  the  financiel  institution  was 
able  to  identify  the  aggregated 
transactions.  Finally,  Treasury  said  that 
it  would  make  every  effort  to  work  with 
financial  institutions  filing  magnetically 
who  received  a  section  5326  order  so  as 
not  to  disrupt  the  magnetic  media  filing 
process. 

Treasury  stated  that  geographic 
targeting  orders  would  not  be  published 
in  the  Federal  Register,  but  would  be 
issued  only  to  the  affected  financial 
institutions.  Treasury  made  clear  that 
issuance  of  a  section  5326  order  to  a 
financial  institution  would  not  exempt 
that  institution  from  its  duty  to  report  all 
over-$10,000  ciurency  transactions. 

In  the  preamble.  Treasiuy  explained 
that  the  Right  to  Financial  Privacy  Act, 
12  U.S.C.  Chapter  35,  would  not  apply  to 
geographic  targeting  orders  because  that 
information  is  required  to  be  reported  by 
law.  12  U.S.C.  3413.  Therefore,  targeted 
financial  institutions  would  not  be 
required  to  notify  customers  of  their 
temporarily  enhanced  reporting 
requirements.  In  order  to  ensure  proper 
use  of  the  order,  Treasury  stated  that  it 
would  normally  request  targeted 
financial  institutions  not  to  notify  the 
public  of  the  enhanced  reporting 
requirement  limit. 

Treasury  further  proposed  that  in 
order  to  comply  with  a  section  5326 
order,  financial  institutions  generally 
would  be  required  to  use  IRS  Form  4789, 
the  Currency  Transaction  Report 
("CTR").  which  currently  is  used  by 
financial  institutions  to  report  currency 
transactions  over  $10,000.  In  addition. 
Treasury  explained  that,  in  general, 
unless  otherwise  specified  in  the  order, 
all  the  provisions  of  31  CFR  Part  103 
relating  to  the  reporting  of  currency 
transactions  in  excess  of  $10,000  would 
apply  to  reports  filed  on  transactions 
falling  within  the  scope  of  a  section  5326 
order,  and  that,  unless  otherwise  noted 
in  the  order,  existing  exemptions 
granted  by  a  targeted  bank  under  31 
CFR  103.22(B]  prior  to  the  time  it 
received  the  order  could  continue  to  be 
utilized  in  complying  with  a  section  5326 
order.  However,  Treasury  emphasized 
that  no  new  exemptions  could  be 
granted  to  businesses  that  have  regular 
and  frequent  currency  transactions  in 
amounts  either  above  or  below  $10,000, 
without  the  approval  of  Treasury. 
Finally,  while  the  legislation  gives 
Treasiuy  the  authority  to  include  other 
monetary  instrument  transaction 
reporting  in  such  an  order,  Treasury 
indicated  that  it  anticipated  that  as  a 


general  rule,  it  would  use  section  5326 
orders  to  require  reporting  on  currency 
transactions  only.  I 

Discussion  of  Comments 

Thirty-three  comments  were  received 
on  the  above-described  Notice  of 
Proposed  Rulemaking.  These  comments 
have  been  considered  carefully  in 
drafting  the  final  rule.  A  discussion  of 
the  major  comments  follows. 

Systems  Issues 

Most  commenters  stated  that  they 
would  not  be  able  to  use  their  computer 
systems  if  only  one  branch  of  a  financial 
institution  were  targeted  for  the  lower 
reporting  requirement.  As  a  result,  they 
explained  that  they  would  be  forced  to 
adopt  a  temporary  manual  system  for 
processing  the  reports,  which  possibly 
could  lessen  the  accuracy  of  reports  and 
pose  additional  problems  for  the 
financial  institution.  Many  also  sought 
guidance  in  handling  aggregated 
transactions  conductedby  or  on  behalf 
of  the  same  person  when  the 
transactions  took  place  at  branches  both 
in  and  outside  of  the  targeted  area. 

After  carefully  considering  these 
issues,  Treasury  has  decided  that  it  will 
require  reporting  of  currency 
transactions  at  or  below  $10,000  only  for 
those  transactions  that  occur  at  the 
branch  of  the  financial  institution  that  is 
targeted.  Thus,  only  those  transactions 
occiuring  at  the  targeted  branch  should 
be  aggregated  for  purposes  of  complying 
with  a  geographic  targeting  order.  If  a 
financial  institution  aggregates 
transactions  among  its  branches,  it 
should  report  transactions  in  currency 
conducted  by  or  on  behalf  of  the  same 
person  that  exceed  $10,000  in  the  normal 
manner,  i.e.,  on  a  CTR  to  the  Detroit 
Computing  Center.  Only  aggregated 
transactions  resulting  solely  from  the 
targeted  branch  which  exceed  the 
lowered  reporting  threshold  should  be 
sent  or  made  available  In  accordance 
with  the  order.  The  order  may  also 
specify  that  photocopies  of  forms  filed 
with  the  Detroit  Computing  Center  also 
be  sent  to  the  address  specified  in  the 
order  or  otherwise  be  made  available  as 
instructed  in  the  order. 

Financial  institutions  may,  but  are  not 
required  to,  change  their  computer 
systems  to  accommodate  a  lower 
reporting  threshold  at  a  targeted  branch. 
If  a  financial  institution's  computer 
system  cannot  accommodate  the 
lowering  of  the  currency  transaction 
reporting  threshold  over  $10,000  for  one 
or  more  of  its  branches,  the  financial 
institution  will  be  required  to  use  a 
manual  system  for  completing  the 
reports. 
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Procedural  Issues 

The  comments  raised  numerous 
procedural  issues.  Many  commenters 
requested  that  Treasury  set  forth  in  the 
final  rule  the  minimum  amount  of  time 
that  financial  institutions  will  be  given 
to  implement  a  geographic  targeting 
order.  Commenters  estimated  that  they 
needed  between  10  to  90  days  advance 
notice  of  the  imposition  of  an  enhanced 
reporting  requirement.  After  reviewing 
these  comments  and  considering  the 
different  circiunstances  in  which  a 
targeting  order  may  be  issued.  Treasury 
has  concluded  that  it  would  be 
detrimental  to  define  in  advance,  and 
without  reference  to  particular  facts, 
how  much  time  should  be  given  to 
implement  an  order.  Treasury,  however, 
will  give  as  much  time  as  feasible  to 
implement  a  section  5326  order,  and  will 
work  with  each  financial  institution  to 
ensure  maximum  compliance  with  an 
order. 

Several  commenters  recommended 
that  Treasury  establish  a  dollar  limit 
below  which  it  would  not  target 
ciurency  transactions.  The  specific 
recommendations  asked  for  limits  of 
between  $3,000  and  $5,000.  After 
considering  the  comments.  Treasury  has 
decided  that  in  order  to  be  able  to 
respond  to  changing  law  enforcement 
needs,  it  cannot  set  a  dollar  amount 
below  which  Treasury  will  not  target 
currency  transactions  for  special 
reporting.  Treasury,  however,  notes  that 
before  granting  a  request  for  a  tai^eting 
order  and  estabUshing  reporting  l^ts,  it 
will  consider  the  law  enforcement  need 
for  the  information. 

A  few  commenters  suggested  that 
Treasury  specifically  provide  in  the 
regulations  exactiy  who  in  the  financial 
institution  will  be  served  with  a 
geographic  targeting  order.  Various 
suggestions  were  made  as  to  who  would 
be  served,  including  the  Chief  Executive 
Officer  ("CEO"),  the  manager  of  the 
targeted  branch,  or  the  Bank  Secrecy 
Act  compliance  officer.  Because 
Treasury  believes  that  these  suggestions 
have  merit  it  has  amended  the  proposal 
to  specify  that  the  CEO  of  a  targeted 
financial  institution  be  served  with  a 
geographic  targeting  order.  Treasury  has 
selected  the  CEO  as  the  person  to  be 
served  because  it  believes  that  by 
serving  the  CEO,  senior  officials  at  the 
targeted  financial  institution  will  be 
informed  of  the  issuance  of  the  order. 

Ordinarily,  Treasury  will  serve  a 
targeting  order  by  sending  it  by  certified 
or  registered  mail,  retiun  receipt 
requested.  In  addition,  in  order  to  ensure 
that  the  order  has  been  received  and  is 
being  implemented,  in  most  cases, 


Treasury  will  contact  the  institution  a 
few  days  after  it  has  been  sent 

Other  issues  that  were  raised  by  the 
comments  concerned  the  actual  filing  of 
the  reports:  where  to  file,  what  type  of 
report  to  file,  and  the  time  deadlines  for 
filing.  With  respect  to  the  place  of  filing, 
the  final  regulation  provides  that  the 
order  will  indicate  the  specific  place  the 
report*s  are  to  be  sent  or  will  indicate 
that  the  reports  are  to  be  made  available 
for  pick  up  by  designated  individuals.  If 
a  financial  institution  that  files  CTR's  by 
magnetic  media  is  targeted,  and  the 
financial  institution  would  like  to  report 
transactions  for  the  targeted  branch  of 
the  financial  institution  on  magnetic 
tape.  Treasury  will  work  with  the 
financial  institution  to  determine  where 
and  how  to  file  the  reports. 

As  for  the  format  of  the  report 
Treasury  has  decided  generally  to 
require  financial  institutions  to  use  the 
CTR  form  to  file  the  information  on 
transactions  targeted  below  $10,000. 
Treasury  made  this  decision  because 
financial  institutions  are  familiar  with 
the  CTR  form  and  their  employees  know 
how  to  complete  these  forms.  The 
regulation,  however,  provides  Treasury 
with  the  ability  to  order  targeted 
financial  institutions  to  use  a  different 
format  ff  the  circumstances  necessitate 
it  A  geographic  targeting  order  will 
specify  the  format  in  which  the  reports 
will  be  required  to  be  filed. 

Finally,  with  respect  to  the  time 
required  to  file  these  reports,  Treasury 
has  decided  that  it  will  specify  in  each 
section  5326  order  when  the  reports 
must  be  filed.  Generally,  however. 
Treasury  anticipates  that  in  most 
instances  it  will  require  the  filing  of 
these  reports  soon  after  the  date  of  the 
transaction  and  no  more  than  15  days 
from  the  date  of  the  transaction,  as  is 
required  now  for  filing  CTR's. 

A  few  comments  asked  about  the 
types  of  transactions  in  currency  that 
would  be  targeted.  One  commenter 
requested  that  Treasury  not  differentiate 
among  different  types  of  transactions 
[e.g.,  targeting  only  purchases  of  money 
orders  and  cashier's  checks],  while 
another  asked  that  cash  withdrawals 
not  be  included  in  targeting  orders. 
Because  each  order  will  depend  on  the 
specific  facts  and  circumstances 
surrounding  the  request  for  the  targeting 
order.  Treasury  is  not  able  to  delineate 
in  advance  the  types  of  transactions  to 
be  included  in  the  order.  In  many  cases, 
not  all  types  of  transactions  in  currency 
may  be  included  in  the  order  in  other 
cases,  all  types  of  currency  transactions 
may  be  targeted.  In  some  cases,  only  the 
currency  transactions  of  certain  types  of 
customers  may  be  tai:geted. 


One  commenter  noted  that  any 
revisions  to  the  original  order  should  be 
made  in  writing.  Treasury  agrees  with 
that  comment  and  accordingly  has 
included  in  the  final  regulation  a 
provision  that  revisions  to  a  geographic 
targeting  order  will  not  be  effective  until 
made  in  writing.  This  will  ensure  that  a 
formal  record  is  kept  of  all  changes 
made  to  the  original  targeting  order.  It  is 
anticipated  that  in  some  cases, 
Treasury  and  the  financial  institution 
initially  will  discuss  any  revisions  to  the 
order,  and  that  these  revsions  will  be 
reduced  to  writing  by  Treasury  later. 

Several  commenters  requested  that 
the  regulation  provide  a  Umit  on  the 
number  of  times  a  section  5326  order 
may  be  renewed.  Because  there  may  be 
instances  where  an  extended  targeted 
period  may  be  necessary,  Treasury  has 
decided  not  to  put  a  limit  on  the  number 
of  times  an  order  may  be  renewed. 
However,  Treasury  notes  that  in  order 
to  renew  an  order  it  must  make  a 
determination  that  there  may  be  a 
significant  level  of  drug  money 
laundering  or  other  illegal  activity  may 
be  occurring  in  that  area  at  levels  below 
$10,000,  keeping  in  mind  Congress' 
admonition  that  these  orders  be  of 
"limited  duration." 

Finally,  many  banks  asked  to  be 
permitted  to  continue  utilizing  existing 
exemptions  at  the  targeted  branches  of 
the  banks  and  to  be  able  to  add  new 
unilateral  exemptions  at  exemption 
limits  below  $10,000.  In  the  Notice  of 
Proposed  Rulemaking,  Treasury  had 
stated  that  banks  would  be  able  to 
continue  to  use  their  existing 
exemptions,  unless  otherwise  indicated 
in  the  order,  and  that  banks  could  not 
add  new  exemptions  either  above  or 
below  $10,000  unless  approved  by 
Treasury.  Because  Treasury  wants  to 
closely  scrutinize  currency  transactions 
taking  place  at  targeted  financial 
institutions,  it  is  standing  by  this 
position  and  is  incorporating  it  into  the 
final  rule.  Thus,  unless  otherwise  noted 
in  an  order,  during  the  course  of  a 
targeted  reporting  period,  a  targeted 
bank  may  not  grant  new  exemptions, 
either  above  or  below  $10,000,  but  it 
may  continue  to  use  the  exemptions  it 
already  has  in  place. 

Customer  Relations  Issues 

In  the  Notice  of  Proposed  Rulemaking, 
Treasury  indicated  that  generally  it 
would  request  the  targeted  financial 
institution  not  to  disclose  the  existence 
and  specifics  of  an  order  to  persons  not 
employed  at  the  financial  institution. 
Many  conunenters  had  questions  about 
such  a  requirement  mcluding  what 
potential  penalties  were  applicable  if 
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the  financial  institution  made  a 
disclosure,  what  specific  gnidrifnes  to 
follow  in  handling  customer  inquiries, 
and  whether  therefore  financial 
institutions  could  raise  a  good  faith 
defense  if  information  were  disclosed. 
Treatorjr  has  considered  diese  issues 
carefoDy.  Treasury  realizes  that 
financial  institutions  may  hare 
difficulties  with  customers  who  will  not 
be  satisfied  with  a  response  that  the 
infonnation  is  required  by  Federal 
regnlation,  and  that  they  win  continue  to 
press  die  financial  institution  as  to  why 
the  information  is  required.  Treasury 
has  balanced  diis  against  die  real 
probability  that  infnmatian  disclosed 
by  the  financial  institution,  either  upon 
request  or  vohmtarily  by  an  emplojree  of 
the  financial  institution,  could  interfere 
with  die  alnlity  of  law  enforcement  to 
obtain  useful  hdormatian  on  drag  money 
laundering  and  other  illegal  activities 
occmring  in  the  targeted  area.  Treasury 
fears  that  once  criminals  learn  of  the 
enhanced  reporting  requirements  and 
where  they  are  applicable,  criminals 
merely  will  move  on  to  another  non- 
targeted  branch. 

Ln  light  of  these  concerns.  Treasury 
has  decided  to  retain  its  initial  im>posal 
that  the  specifics  of  a  geographic 
targeting  order  not  be  disdosed  outside 
the  targeted  institution.  Thus,  an  order 
issued  under  section  5326  will  request 
that  the  existence  of  the  order  not  be 
disclosed  to  anyone  outside  the 
financial  institution.  Treasury 
recommends  that  financial  institutixuis 
tell  customers  who  ask  why  the 
information  is  required  only  that  they 
are  required  to  fill  out  the  report 
pursuant  to  a  Federal  regulation. 
Treasury  further  recommends  that  the 
financial  institution  notify  Treasury  in 
the  event  of  any  disclosure  of  the 
existence  or  specifics  of  an  order  to 
persons  outside  the  targeted  brancL 
Finally,  Treasury  recommends  that  if  the 
customer's  conduct  raises  the  suspicions 
of  the  financial  institution,  that  the 
financial  institution  report  that  activity 
to  the  Treasury  contact  person  listed  in 
the  order. 

MiscellaaeouM  bsaes 

SevenI  ndscellaneons  issues  were 
raised  in  the  comments.  One  nonbank 
financial  institution  wiUi  branches 
nation-wide  requested  that  a  financial 
institution  be  subject  to  no  more  ftan 
one  section  5326  order  at  a  time.  Whfle 
Treasury  cannot  guarantee  dtat  a 
financial  institution  will  have  to  comply 
with  only  one  order  at  a  time,  it  does 
anticipate  that  initially  targeting  orden 
({enerally  will  be  issued  consecutively, 
and  not  concurrently,  in  order  to  assess 
their  success. 


Several  conunentera  recommended 
that  the  regulation  specify  the  maximum 
amount  of  time  that  the  reports 
generated  in  response  to  a  section  5326 
order  must  be  retained  Treasury  agrees 
with  these  comments  and,  accordingly, 
the  final  rule  provides  that  the  maximum 
retention  period  for  the  reports  and 
reccvds  of  reports  generated  by  a 
targeting  order  will  be  no  more  than  five 
yeare,  die  current  maximum  retention 
period  in  the  Bank  Secrecy  Act 
regulations. 

Some  commenters  wanted  to  know 
what  they  should  do  if  they  observe 
suspicious  activity  at  a  tai:geted  branch 
and  whether  the  activity  should  be 
reported  to  the  local  office  of  the 
Internal  Revenue  Service  Criminal 
Investigation  Division  pursuant  to  Bank 
Secrecy  Act  Administrative  Ruling  88-1. 
If  suspicious  activity  occun  at  a 
targeted  branch.  Treasury  would  prefer 
the  financial  institution  to  report  the 
activity  to  the  Treasury  employee 
named  in  the  geograpl^c  targeting  order 
as  the  contact  person.  As  stated  above, 
once  an  area  has  been  targeted  for 
enhanced  reporting.  Treasury  will 
closely  scrutinize  all  activity  occurring 
in  the  targeted  area,  including  rep<»ts  of 
suspicious  activity. 

Finally,  several  commenten  asked 
what  die  potential  penalties  were  for 
failing  to  comply  with  a  geographic 
targeting  order.  The  penalties  in  31 
U.S.C.  5321  and  5322  that  are  applicable 
to  failures  to  comply  with  the  Bank 
Secrecy  Act  and  its  implementing 
regulations  will  be  applicable  to  failures 
to  comply  with  a  section  5326  order. 
Civil  penalties  may  ba  imposed  up  to  the 
greater  of  the  amoimt  invoved  in  the 
transaction,  if  any,  (not  to  exceed 
$100,000]  or  $254XX).  Any  person  who 
willfully  violates  these  provisions  also 
would  be  subject  to  ciiminal  penalties  of 
not  more  than  $250,000  or  imprisonment 
of  not  more  than  5  years,  or  both. 

CondnsioD 

After  careful  consideration  of  the 
comments  received  in  response  to  the 
Notice  of  Proposed  Rolemaking, 
Treasury  is  adopting  the  regulation  as 
proposed,  with  the  changes  noted  above. 


Exocattve  Older  12291 

This  Final  Rule  is  not  a  major  rule  for 
purposes  of  Executive  Order  12291.  It  is 
not  anticipated  to  have  an  annual  effect 
on  the  economy  of  $1(0  million  or  more. 
It  will  not  result  in  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agendes,  or  geographic 
regions.  It  wiU  not  have  any  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity. 


innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets.  A 
Regulatcny  Impact  Analysis  therefore  is 
not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
5  U.S.C  601,  et  seq..  that  this  Final  Rule 
will  not  have  a  si^iificant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperworii  Reduction  Act 

The  estimated  average  burden 
associated  with  the  collections  of 
information  contained  in  this  Final  Rule 
is  a  reporting  burden  of  100  hours  per 
respondent  (250  estimated  annual 
responses  per  respondent  times  .40  hoiu 
estimated  time  per  response)  and  a 
recordkeeping  burden  of  20  hours  per 
recordkeeper.  Comments  concerning  the 
accuracy  of  this  biu'den  should  be 
directed  to  the  Office  of  Financial 
Enforcement  at  the  address  noted  above 
or  to  the  Ofilce  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1505-0063),  Washington.  DC  20503. 

Drafting  In£onnation        I 

The  prindpal  author  of  this  document 
is  the  Office  of  the  Assistant  General 
Coimsel  (Enforcement).  However, 
personnel  fi-om  other  offices  partidpated 
in  its  development. 

List  of  Subjects  in  31 CFR  Part  103 

Authority  delegations  (Government 
agendes).  Banks  and  banking,  Currency, 
Foreign  banking,  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Amendment 

For  the  reasons  set  forth  below  in  the 
preamble,  31  CFR  Part  103  is  amended 
as  set  forth  below: 


PART  103— FINANaAL 
RECORDKEEPING  AND  REP0RT1NQ 
OF  CURRENCY  AND  FOREIGM 
TRANSACTIONS 

1.  The  authority  dtation  for  Part  103 
continnes  to  read  as  folloavs: 

Authority:  Pab.  L  91-506,  Title  L  M  Stat 
1114  (12  U.S.C.  1730d.  1829b  and  1951-1959); 
and  the  Cmency  and  Foreifi  lYansectiens 
Reporting  Act  Pub.  L.  91-601,  Title  a  M  Slat 
1118.  as  aaeaded  (31  U.&C  6311-6321^. 

2.  Part  103  is  amended  by 
redesignating  S  S  103.26  and  103.27  as 
SS  103.27  and  103.28  respectively,  and 
by  adding  a  new  \  103.29  to  read  as 
follows: 
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S  103.26    Reports  of  certain  domestic  cotoi 
and  currency  transactions. 

(a)  If  the  Secretary  of  the  Treasury 
finds,  upon  the  Secretary's  own 
initiative  or  at  the  request  of  an 
appropriate  Federal  or  State  law 
enforcement  official,  that  reasonable 
grounds  exist  for  concluding  that 
additional  recordkeeping  and/or 
reporting  requirements  are  necessary  to 
carry  out  the  purposes  of  this  Part  and  to 
prevent  persons  fi>om  evading  the 
reporting/recordkeeping  requirements  of 
this  Part,  the  Secretary  may  issue  an 
order  requiring  any  domestic  financial 
institution  or  group  of  domestic  financial 
institutions  in  a  geographic  area  and  any 
other  person  participating  in  the  type  of 
transaction  to  file  a  report  in  the  manner 
and  to  the  extent  specified  in  such  order. 
The  order  shall  contain  such  information 
as  the  Secretary  may  describe 
concerning  any  transaction  in  which 
such  financial  institution  is  involved  for 
the  payment,  receipt,  or  transfer  of 
United  States  coins  or  currency  (or  such 
other  monetary  instruments  as  the 
Secretary  may  describe  in  such  order) 
the  total  amoimts  or  denominations  of 
which  are  equal  to  or  greater  than  an 
amount  which  the  Secretary  may 
prescribe. 

(b)  An  order  issued  under  paragraph 
(a)  of  this  section  shall  be  directed  to  the 
Chief  Executive  Officer  of  the  financial 
institution  and  shall  designate  one  or 
more  of  the  following  categories  of 
information  to  be  reported:  Each 
deposit,  withdrawal,  exchange  of 
currency  or  other  payment  or  transfer, 
by,  through  or  to  such  financial 
institution  specified  in  the  order,  which 
involves  all  or  any  class  of  transactions 
in  currency  and/or  monetary 
instruments  equal  to  or  exceeding  an 
amount  to  be  specified  in  the  order. 

(c)  In  issuing  an  order  under 
paragraph  (a)  of  this  section,  the 
Secretary  will  prescribe: 

(1)  The  dollar  amount  of  ti-ansactions 
subject  to  the  reporting  requirement  in 
the  orden 

(2)  The  type  of  transaction  or 
transactions  subject  to  or  exempt  from  a 
reporting  requirement  in  the  orden 

(3)  The  appropriate  form  for  reporting 
the  transactions  required  in  the  orden 

(4)  The  address  to  which  reports 
required  in  the  order  are  to  be  sent  or 
from  which  they  will  be  picked  up; 

(5)  The  starting  and  ending  dates  by 
which  such  transactions  specified  in  the 
order  are  to  be  reported: 

(6)  The  name  of  a  Treasury  official  to 
be  contacted  for  any  additional 
information  or  questions; 

(7)  The  amount  of  time  the  reports  and 
records  of  reports  generated  in  response 


to  the  order  will  have  to  be  retained  by 
the  finemcial  institution;  and 

(8)  Any  other  information  deemed 
necessary  to  carry  out  the  purposes  of 
the  order. 

(d)(1)  No  order  issued  pursuant  to 
paragraph  (a)  of  this  section  shall 
prescribe  a  reporting  period  of  more 
than  60  days  unless  renewed  pursuant  to 
the  requirements  of  paragraph  (a). 

(2)  Any  revisions  to  an  order  issued 
under  this  section  will  not  be  effective 
until  made  in  writing  by  the  Secretary. 

(3)  Unless  otherwise  specified  in  the 
order,  a  bank  receiving  an  order  under 
this  section  may  continue  to  use  the 
exemptions  granted  under  section  103.22 
of  this  Part  prior  to  the  receipt  of  the 
order,  but  may  not  grant  additional 
exemptions. 

(4)  For  purposes  of  this  section,  the 
term  "geographic  area"  means  any  area 
in  one  or  more  States  of  the  United 
States,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
territories  and  possessions  of  the  United 
States,  and/ or  political  subdivision  or 
subdivisions  thereof,  as  specified  in  an 
order  issued  pursuant  to  paragraph  (a) 
of  this  section. 

(Approved  by  the  OSice  of  Management  and 
Budget  under  control  number  1505-0063) 

3.  It  is  proposed  to  amend  S  103.33  to 
add  at  the  end  a  new  paragraph  (d)  to 
read  as  follows: 

S  103.33    Records  to  be  made  and  retained 
by  finanelal  Instltutlona. 
*        *        •        •        • 

(d)  A  record  of  such  information  for 
such  period  of  time  as  the  Secretary  may 
require  in  an  order  issued  under 
8 103.26(a),  not  to  exceed  five  years. 

4.  It  is  proposed  to  amend  §  103.38  by 
adding  in  paragraph  (d),  after  the  first 
sentence,  a  new  sentence  to  read  as 
follows: 

§  103.38    Nature  of  raeords  and  retention 


(d)  *  *  *  Records  or  reports  required 
to  be  kept  pursuant  to  an  order  issued 
under  §  103.26  of  this  part  shall  be 
retained  for  the  period  of  time  specified 
in  such  order,  not  to  exceed  five 
yeare.*  *  • 

Dated:  August  8, 1969. 
Salvaton  R.  Maitodw, 
Assistant  Secretary  (Enforcement). 
[FR  Doc.  69-19199  Filed  6-15-69;  6:45  am] 
BIUJNO  CODE  MtO-tS-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[COO  0»-«»-04] 

Spadal  Local  Ragulatlons:  Fraali 
Watar  Kilo  Trials,  Buffalo  Outar 
Hartor,  Buffalo,  NY 

aoency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  Special  Local  Regulations  are 
being  adopted  for  the  Fresh  Water  Kilo 
Trials.  This  event  vriH  be  held  on  the 
Buffalo  Outer  Harbor  on  0  September 
1989  fi^m  11:00  a.m.  e.d.s.t  to  3.-00  p.m. 
e.d.s.t  The  regulations  are  needed  to 
provide  for  the  safety  of  life  and 
property  on  navigable  watera  during  the 
event 

EFFECTIVE  DATES:  These  regulations 
become  effective  and  terminate  on  9 
September  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Corey  A.  Bennett  Marine  Science 
Technician  Firat  Class,  U.S.  Coast 
Guard.  Office  of  Search  and  Rescue, 
Ninth  Coast  Guard  Distiict  1240  E  9d> 
St,  Cleveland,  OH  44199,  (216)  522-4420. 
SUPPLEMENTARY  INFORMATION:  On  16 

May  1989,  the  Coast  Guard  published  a 
notice  of  proposed  rulemaking  in  the 
Federal  Register  for  these  relations  (54 
FR  21074).  Interested  pereons  were 
requested  to  submit  comments  and  no 
comments  were  received. 

This  event  has  not  been  held  in  the 
past  but  is  being  held  in  conjunction 
with  an  event  that  has  been  conducted 
in  the  past  and  no  objections  were 
received  from  either  cargo  or  passenger 
vessel  operatore  during  the  public 
comment  period. 

Drafting  Information 

The  draftera  of  this  regulation  are 
Corey  A.  Bennett  Marine  Science 
Technician  Firet  Class,  U.S.  Coast 
Guard,  project  officer.  Office  of  Search 
and  Rescue  and  M.  Eric  Reeves, 
Lieutenant  Commander,  U.S.  Coast 
Guard,  project  attorney.  Ninth  Coast 
Guard  District  Legal  Office. 

Economic  Assessment  and  Certification 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  under  Department  of 
Transportation  regulatory  polides  and 
procedures  (44  FR  11034;  February  28. 
1979).  The  economic  impad  has  been 
found  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unecessary. 
This  event  will  draw  a  large  number  of 
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spectator  craft  Into  the  area  for  the 
duration  of  the  event.  This  should  have 
a  favorable  impact  on  conunerdal 
facilities  providing  services  to  the 
spectators.  Any  impact  on  commercial 
traffic  in  the  area  will  be  negligible. 

Since  the  impact  of  this  regiilation  is 
expected  to  be  mininial.  the  Coast 
Guard  certiiiet  that  it  will  not  htave  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  prindpks  and 
criteria  contained  in  Executive  Order 
12812,  and  it  has  been  determined  that 
this  ralemaking  does  not  have  sufficient 
fcderaHim  implicationa  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

Utt  of  Subjects  in  33  CFR  Part  100 
Marine  safety.  Navigation  (water). 

final  Regdatians 

In  consideration  of  the  foregoing,  part 
100  of  title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100-CAMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

AudnltT:  33  U.S.C  1233: 49  CFR  t.4a  and 

aaCFRiooss. 

2.  Part  lOO  is  amended  to  add  a 
temporary  1 100.35-0904  to  read  as 
follows: 

S100JS4W04   Freeh  Water  Klo  Trials 
Buffito  Outer  Haitar.  BuKilo,  NY. 

(a)  R^uhted  area:  The  Buffalo  Outer 
Harbor,  including  the  Northern.  Middle, 
and  Southern  channels,  and  the  Outer 
Harbor  Turning  Basin.  Any  vessel  with 
a  verifiable  need  to  pass  will  be  allowed 
to  do  so  between  individual  trials  with 
permission  from  the  Coast  Guard  I^trol 
Commander. 

(b)  Special  local  regulaUons:  (1)  The 
above  area  will  be  dosed  to  navigation 
or  anchorage  from  11:00  ajn.  e^Ls-t.  until 
3:00  p.m.  e.d.s.t  on  9  September  ISBft 

(2)  The  Coast  Guard  will  patrol  the 
regatta  area  under  the  direction  of  a 
designated  Coast  Guard  Patrol 
Commander.  The  Patrol  Commander 
may  be  contacted  on  channel  10  (156.8 
MHZ)  by  tne  call  sign  "Coast  Guard 
Patrol  Commander."  Any  vessel  desiring 
to  transit  the  regulated  area  may  do  so 
only  with  prior  apfwoval  of  the  Patrol 
Commander  and  when  so  directed  by 
that  officer.  Vessels  will  be  cpented  at 
a  no  wake  speed  to  reduce  the  wake  to  a 
minimum,  and  in  a  manner  which  will 
not  endanger  participants  in  the  event  or 
any  otlier  craft  The  roles  contained  in 


the  above  two  sentences  shall  not  apply 
to  participants  in  the  event  or  vessels  of 
the  patrol  operating  in  the  performance 
of  their  assigned  duties. 

(3)  The  Patrol  Commander  may  direct 
the  andioring,  mooring,  or  movement  of 
any  boat  or  vessel  within  the  regulated 
area.  A  succession  of  sharp,  short 
signals  by  whistle  or  horn  from  vessels 
patrolling  the  area  under  the  direction  of 
the  U.S.  Coast  Guard  Patrol  Commander 
shall  serve  as  a  signal  to  stop.  Vessels 
so  signaled  shall  stop  and  shall  comply 
with  the  orders  of  the  Patrol 
Commander.  Failure  to  do  so  may  result 
in  expulsion  from  the  area,  citation  for 
failure  to  comply,  or  both. 

(4)  The  Patrol  Commander  may 
establish  vessel  size  aad  speed 
limitations  and  operating  conditions. 

(5)  The  Patrol  Commander  may 
restrict  vessel  operation  within  the 
regulated  area  to  vessels  having 
particular  operating  characteristics. 

(8)  The  Patrol  Commander  may 
terminate  the  marine  event  or  the 
operation  of  any  vessel  at  any  time  it  is 
deemed  necessary  for  the  protection  of 
life  and  property. 

(7)  This  section  is  effective  from  11:00 
a.m.  e.ds.t.  to  3:00  p.m.  e.d^.t.  on  9 
September  1989. 

Dated:  July  27, 1989. 
D.  H.  Ramsden, 

Copt.  U.S.  Coast  Cuard,  Acting  Commander, 
Ninth  Coast  Cuard  District 

[FR  Doc.  8e-1915S  Fikd  9-15-89;  8:45  am] 
BILUNO  CODE  4t10-14-M 


33  CFR  Part  too 
[CGD13  8»-071 

Special  Local  Regulallona:  Richland, 
WA,  1989  West  Coast  Outboard 
Championship  Hydro  Races 

agency:  Coast  Guard.  DOT. 
action:  Fmal  rule. 

summary:  Special  LooelI  RegulaticHU  are 
being  adopted  for  the  Richland, 
Washington  1989  West  Coast 
Championship  Hydro  Race  to  be  held  on 
the  waters  of  the  Columbia  River  in 
Richland,  Washingtoa  This  event  will 
be  held  on  August  18, 19,  and  20, 1989; 
9:00  a.m.  PDT  until  6K»  p.m.  HIT.  The 
regulations  are  needed  to  promote  the 
safety  of  life  on  navigable  waters  during 
the  event. 

tFFECTlVE  DATES:  These  regulations 
become  effective  on  August  18, 19,  and 
20, 1989  at  8:00  a.m.  PDT  and  terminate 
at  6:00  p.m.  on  August  18, 19,  and  20, 
1989  or  upon  completion  of  each  event. 
FOR  PUNTHER INPORMATION  CONTACR 
BMC  F.L  Casanova,  Coast  Guard 


Marine  Safety  Office,  Portland.  Oregon. 
(503)  240-9319. 

8UPPl£MEKTARY  INFORMATION:  On  12 

July  1989,  the  Coast  Guard  published  a 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register  for  these  regulations  (54 
FR  29348).  Interested  persons  were 
requested  to  submit  comments.  None 
were  received. 


Drafting  Information 

The  drafters  of  this  notice  are  BMC 
F.L.  Casanova,  USCG.  Project  Officer, 
USCG  Marine  Safety  Office,  Portland. 
Oregon,  and  LL  Deborah  Sdvam.  USCG, 
Protect  Attorney,  Thirteenth  Coast 
Guard  District  Legal  Office,  Seattle. 
Washington. 

Discussion  of  Regulations 

The  Sunfest  West  Coas^ 
Championships  is  sponsored  by  the 
Seattle  Outboard  Association  and 
Richland  Sunfest  Association  and  this 
rulemaking  is  undertaken  at  the  request 
of  the  Dty  of  Richland,  Washington,  the 
host  city.  The  event  is  a  series  of 
outboard  hydroplane  races  covering  a  2- 
mile  long  course  in  front  of  the  Howard 
Amon  Park  on  the  Columbia  River  in 
Richland,  Washington.  This  three  day 
event  is  expected  to  draw  more  than  100 
participants  and  a  huge  cmwd  of 
spectators  to  the  waters  of  the  Columbia 
River.  To  promote  the  safety  of  the 
participants  and  spectators,  special 
local  regulations  are  requfred.  The 
economic  impact  of  this  regulation  is 
expected  to  be  minimal  as  it  affects  a 
small  section  of  the  Columbia  Rivet  with 
no  commercial  traffic  and  will  only  be  in 
effect  for  approximately  twelve  hours 
each  day  on  August  18, 191  and  20, 1969. 

Economic  Assessment  an4  Certificatioo 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and 
nonsignificant  imder  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minima! 
that  a  full  regulatory  evalsation  is 
unnecessary.  These  regulations  will 
affect  a  short  section  of  the  Columbia 
River  which  experiences  ao  commercial 
traffic.  The  regulations  w81  be  in  effect 
for  only  three  days  and  two  of  those 
days  are  Saturday  and  Sinday.  The 
Coast  Guard  Patn^  Commander  will 
allow  any  commercial  traffic  to  transit 
the  area  between  races. 

Since  the  impact  of  this  proposal  is 
expected  to  be  minimal,  diie  Coast 
Guard  certifies  that,  if  adopted,  it  will 
not  have  a  significant  economic  hnpact 
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on  a  substantial  number  of  small 

entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rulemaking  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment 

List  of  Subjects  in  S3  CFR  Part  100 

Regattas  and  marine  parades. 

Regulations 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  100— [AIMENDED] 

1.  The  authority  citation  for  part  100 
continutes  to  read  as  follows: 

AuHmrity:  33  U.S.C  1233;  49  CFR  1.46  and 
33.  CFR  100.35. 

2.  A  temporary  S  100.35T1302  is  added 
to  read  as  follows: 

S100.35T1302    RIcMand,  WA,  198«  West 
Coast  Outlward  Championship  Hydro 
Races. 

(a)  Regulated  area:  By  this  regulation, 
the  Coast  Guard  will  restrict  general 
navigation  and  anchorage  on  the  waters 
of  the  Columbia  River  between  Mile  337 
and  Mile  339.  This  restricted  area 
includes  all  waters  between  the  above 
mile  marks  in  Richland,  Washington  and 
is  approximately  2  miles  long. 

(b)  Special  local  regulations:  (1)  This 
event  will  take  place  from  6:00  a.m.  PDT 
to  approximately  6:00  p.m.  PDT  on 
August  18, 19,  and  20, 1989,  in  the 
described  waters  of  the  Columbia  River, 
Richland,  Washington. 

(2)  No  person  or  vessel  may  enter  or 
remain  in  the  regulated  area  except  for 
participants  in  the  event,  supporting 
personnel,  vessels  registered  with  the 
event  organizer,  and  personnel  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander. 

(3)  Patrol  of  the  described  area  will  be 
under  the  direction  of  a  designated 
Coast  Guard  Pafrol  Commander.  The 
Patrol  Commander  is  empowered  to 
control  the  movement  of  vessels  in  the 
regulated  area  and  adjoining  waters 
during  the  hours  these  regulations  are  in 
effect. 

(4)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  bom,  from 
vessels  patrolling  the  area  under  the 
direction  of  the  Patrol  Commander  shall 
serve  as  a  signal  to  stop.  Vessels  or 
persons  signaled  shall  stop  and  shall 
comply  with  the  orders  of  the  patrol 


vessel.  Failure  to  do  so  may  result  in 
expulsion  from  the  area,  dtation  for 
failure  to  comply,  or  both. 

(c)  Effective  times  and  dates:  lliese 
regulations  become  effective  on  August 
18, 19.  and  20, 1989,  at  Q10O  a  jn.  VUT  and 
terminate  on  August  18, 19,  and  20, 1989 
at  6:00  p.m.  PDT  or  upon  completion  of 
each  event. 

Dated:  August  4. 1989. 
Robert  E.  Krameic, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Thirteenth  Coast  Guard  District  DOT— U.S. 
Coast  Guard. 
[FR  Doc.  89-19160  Filed  8-15-89;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM88-2] 

Establishment  of  Special  Rules  of 
Practice  and  Procedure  for  Uae  In 
Consideration  of  Express  Mail  Market 
Response  Filings 

Issued:  August  10, 1989. 
AGENCY:  Postal  Rate  Commission. 
action:  Final  rule. 

SUMMARY:  In  response  to  a  petition  filed 
by  the  Postal  Service,  the  Postal  Rate 
Commission  initiated  this  rulemaking  to 
consider  whether  to  adopt  special  rules 
of  practice  and  procedure  for  use  in 
proceedings  to  consider  Postal  Service 
requests  for  changes  in  Express  Mail 
rates  prompted  by  developments  in  the 
market.  Interested  persons  were  invited 
to  participate.  53  FR  16885-86  (May  12. 
1988],  After  considering  presentations  of 
the  participants,  the  Commission 
fashioned  a  set  of  procedural  rules  and 
published  them  for  public  comment  54 
FR  11394-413  (March  20, 1989).  After 
reviewing  the  thoughtful  comments 
which  presented  a  wide  diversity  of 
views,  the  Commission  modified  its  set 
of  proposed  rules  and  published  them 
for  public  comment.  54  FH  25132-42 
(June  13, 1989).  The  Commission  has 
made  further  modifications  to  the  rules, 
and  is  adopting  the  set  of  rules 
published  here  as  final. 

This  set  of  rules  compresses,  to  the 
extent  consistent  with  due  process,  the 
time  necessary  for  the  procedural  steps 
in  an  Express  Mail  Maricet  Response 
case.  The  rules  make  provision  for 
automatic  intervention,  and  describe 
filing  requirements.  They  are  subject  to 
a  5-year  "Sunset"  provision  to  provide  a 
convenient  time  for  reviewing  whether 
they  have  functioned  as  anticipated  and 
making  any  appropriate  changes. 


DATES:  These  rules  will  become 
effective  for  a  trial  period  beginning 
upon  publication  in  the  Fedml  Register 
and  ending  5  years  thereafter  if  not  re- 
enacted  by  the  Commission  after  the 
provision  of  an  opportunity  for  public 
comment. 


:  Correspondence  should  be 
sent  to  Charies  L  Clapp.  Secretary  of 
the  Commission,  1333  H  Street  NW., 
Suite  30a  Washington,  DC  20288 
(telephone:  202/789-6840). 

FOR  FURTHER  INFORMATION  CONTACT: 

David  F.  Stover,  General  Counsel  1333 
H  SU^et  NW.,  Suite  300,  Washingtoa 
DC  20268  (telephone:  202/789-6820). 

SUPPLEMENTARY  INFORMATION: 
Introduction  and  Summary 

The  Postal  Rate  Commission  is 
amending  its  rules  of  practice  (39  CFR 
part  3001)  to  provide  for  expedited 
proceedings  on  certain  requests  by  the 
Postal  Service  for  changes  in  rates  for  its 
Express  Mail  service.  Hiis  rulemaking 
was  initiated  following  a  request  by  the 
Postal  Service,  which  included  a  draft  of 
suggested  rules.  The  Commission 
established  Docket  No.  RM88-2  and 
invited  interested  persons  to  participate. 
53  FR  16885-86  (May  12, 1988).  After 
considering  testimony  and  other 
presentations  by  interested  parties,*  the 
Commission  published  a  Second  Notice 
of  Proposed  Rulemaking  which  invited 
comments  on  a  proposed  set  of  rules.  54 
FR  11394-413  (March  20, 1989). 

The  Postal  Service,  the  Commission's 
Office  of  the  Consumer  Advocate 
(OCA),  Federal  Express  Corporation 
(Federal  Express]  and  United  Parcel 
Service  (UPS)  filed  comments  in 
response  to  the  Second  Notice.  Having 
considered  these  comments,  we 
incorporated  some  of  the  suggestions 
from  each  commenter  into  a  set  of 
proposed  rules  which  we  offered  for 
public  comment.  The  Third  Notice  was 
published  at  54  FR  25132-42  (June  13, 
1989).  Federal  Express,  United  Parcel 
Service  and  the  Postal  Service  filed 
comments.* 


'  The  Postal  Service  presented  direct  and  rebuttal 
testimony.  A  trial-type  hearing  was  held  on  die 
rebuttal  testimony.  The  Commiss'.on's  OfTice  of  the 
Consuiner  Advocate  and  the  staff  of  the  Bureau  of 
Economics  of  the  Federal  Trade  Commisaion  oRered 
alternative  suggestions.  The  American  Newspaper 
Publishers  Association  suggested  a  modificatioa. 
Other  parties  active  in  this  phase  of  the  mlemaUnf 
were  Federal  Express  and  United  hrcel  Servica. 

*  The  partiea'  oommenta  we  refer  to  in  this  text 
are  those  filed  in  response  to  the  Third  Notice 
unless  otherwise  designated.  Any  reference  to 
comments  filed  in  response  to  the  Second  Notice  are 
so  described. 


33882 
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Background  Infonnatioo 

In  the  first  phase  of  this  rulemaking, 
the  Postal  Service  presented 
considerable  information  on  the  need  for 
an  accelerated  method  for  dianging 
Express  Mail  rates  in  response  to 
changes  in  the  expedited  delivery 
maricet.  The  Postal  Service  presented 
sufficient  information  to  support  the 
conclusion  that  a  set  of  rules  for 
expediting  such  proceedings  might  help 
the  Commission  in  carrying  out  its 
statutory  obligations.  Therefore,  the 
Commission  decided  that  it  was 
appropriate  to  fashion  a  set  of  rules  that 
might  answer  the  Postal  Service's 
concerns  while  protecting  the  due 
process  rights  of  interested  parties. 
Because  of  the  uncertainties  involved, 
the  Commission  has  decided  that  the 
rules  would  be  subject  to  a  5-year 
"Sunset"  provision.  They  will  expire  at 
the  end  of  5  years  after  implementation 
if  not  re-enacted. 

These  rules  are  designed  to  promote 
expedition  in  the  type  of  cases  the 
Postal  Service  had  described.  In  our 
final  rules,  the  two  primary  methods  for 
shortening  the  proceedings  are  (1) 
compressing  procedural  schedules  as 
much  as  is  consistent  with  due  process 
and  (2)  clearly  setting  out  information 
requirements  before  the  filing  of  the  first 
Express  Mail  Market  Response  case. 

General  Comments 

In  response  to  the  Third  Notice,  both 
Federal  Express  and  UPS  restate  their 
position  that  the  Commission  should  not 
adopt  any  rules  for  the  expedited 
consideration  of  Express  Mail  Market 
Response  cases.  They  do  not  offer  any 
arguments  which  have  not  been 
previously  presented  to  the  Commission 
and  considered.  The  Commission's 
treatment  of  this  issue  can  be  found  at 
54  FR 11398.  The  Commission 
considered  the  Postal  Service's 
uncontroverted  presentation  on  the 
woridngs  of  the  expedited  delivery 
market  and  Express  Mail's  position  in  it 
Then  the  Commission  decided  that  it  is 
appropriate  to  develop  a  set  of 
procedural  rules  for  a  trial  period  in 
response  to  the  asserted  need  for  speed 
in  changing  rates  when  the  maricet 
changes.  We  find  that  our  reasoning  in 
the  Second  Notice  remains  valid. 

The  Postal  Service  believes  that  the 
Commission  could  have  fashioned — 
consistent  with  due  process— rules 
which  meet  the  goal  of  expedition 
through  the  methods  of  issue  limitation 
and  reliance  on  prior  decisions,  rather 
than  the  methods  adopted  in  the  Second 
and  Third  Notice.  Postal  Service 
Comments  at  3. 


As  we  stated  in  the  Second  Notice  (54 
FR  11400-03},  the  Postal  Service's 
approach  as  shown  in  its  initial 
suggested  rules  does  not  meet  the  due 
process  requirements  found  in  the 
statute.  Similariy,  the  Commission 
pointed  out  due  process  problems  within 
the  set  of  suggested  rules  which  the 
Postal  Service  filed  in  response  to  the 
Second  Notice.  54  FR  25134-38. 
However,  the  compression  of  the 
procedural  schedules  and  establishment 
of  information  requirements  to  shorten 
the  initial  stages  at  the  proceeding  found 
in  our  final  rules  are  consistent  with  the 
due  process  rights  the  statute  provides. 

We  turn  now  to  a  discussion  of  the 
comments  as  they  pertain  to  specific 
rules  published  in  the  Third  Notice. 

Rule  3001.57(a),  purpose  of  rules  and 
description  of  proposals.  Stating  that  the 
detailed  explanations  of  the  rules  which 
we  have  provided  in  this  rulemaking  can 
provide  valuable  guidance,  the  Postal 
Service  requests  uiat  the  Commission 
make  a  formal  reference  to  these 
explanations.  Postal  Service  Comments 
at  23.  We  have  included  the  reference  in 
this  section.  We  agree  that  participants 
in  these  cases  may  find  these 
explanations  helpful  by  giving  a  more 
detailed  description  of  what  is  meant  by 
the  rules  which  necessarily  contain  less 
detail. 

Federal  Express  suggests  that  the 
Postal  Service  be  prohibited  from  filing 
an  Express  Mail  Market  Response  case 
until  it  has  at  least  two  full  postal 
quarters  of  experience  with  the  rates 
and  classifications  established  in  the 
most  recent  omnibus  rate  case.  Federal 
Express  explains  that  the  Postal  Service 
could  file  a  case  under  the  new  rules  the 
day  after  Express  Mail  rates 
recommended  in  the  rate  case  are 
established — even  though  the 
Commission  and  ttie  parties  may  have 
expended  a  significant  amount  of  time 
and  effort  in  the  development  of  the 
recommendations.  Federal  Express  adds 
that,  in  those  circumstances,  it  would  be 
impossible  to  judge  the  accuracy  of  the 
projections  made  in  the  omnibus  rate 
case.  Federal  Express  Comments  at  2-3. 

We  are  not  adding  the  restriction 
suggested  by  Federal  Express.  We  agree 
that  filing  an  Express  Mail  Market 
Response  case  immediately  after  new 
rates  and  classifioations  are 
implemented  could  undermine  any 
thorough  assessment  of  the  omnibus 
rate  case's  assumptions  and  projections. 
However,  the  availability  of  expedited 
consideration  under  the  rules  for 
express  Mail  Market  Response  cases  is 
explicitly  conditioned  on  the  Postal 
Service's  showing  of  a  change  in  the 
market  which  threatens  the  contribution 


Express  Mail  makes  to  institutional 
costs.  Rules  57(a)  and  57a(h). 

The  Postal  Service  does  not  control 
the  timing  of  changes  made  by 
competitors  in  the  market.  Therefore,  it 
would  not  be  appropriate  to  deny  the 
authority  to  file  a  case  under  these  rules 
for  a  period  which  coald  be  longer  than 
6  months  fit}m  the  time  competitors 
brought  about  a  change  in  the  market.  A 
change  of  the  magnitude  which  would 
support  the  filing  of  an  Express  Mail 
Market  Response  cast  could  also  very 
well  discredit  the  reliability  of  the 
projections  made  in  the  omnibus  rate 
case  in  any  event,  since  it  would  not 
have  been  taken  into  account  in  making 
the  necessary  projections. 

Rule  3001.57a(b),  incorporation  of  rule 
3001.54  filing  requirements.  UPS  argues 
that  the  rules  should  require  the  Postal 
Service  to  file  information  on  all  of  the 
Express  Mail  subclasses,  even  if  it 
proposes  to  change  rates  for  only  one  of 
them.  UPS  points  out  that  a  request  for  a 
change  in  rates  for  Poet  Office  to 
Addressee  service — the  most  likely 
subclass  to  be  the  subject  of  such  a 
filing — would  necessarily  affect  the 
other  subclasses.  According  to  UPS, 
requiring  that  information  at  the  outset 
would  eliminate  the  need  for  some 
discovery  and  possibly  motion  practice. 
UPS  Comments  at  2-3.  In  a  footnote, 
UPS  also  states  that  the  Commission  has 
recognized  "the  clear  link  between 
Express  Mail  costing  and  Priority  Mail 
costs."  Id.  at  fh.  1. 

The  citation  UPS  gives  for  that 
conclusion  concerns  the  Second  Notice's 
discussion  of  the  breakdown  required 
by  rule  57a(j]  for  the  types  of  mail  using 
the  hub  network.  That  discussion  dealt 
with  a  specific  instance  in  which  a  pool 
of  costs  must  be  attributed  between 
Express  Mail  and  Priority  Mail.  There 
was  no  general  finding  of  a  "clear  link" 
between  Express  Mai  costing  and 
Priority  Mail  costs. 

We  are  not  including  the  requirement 
for  data  on  the  subclasses  of  Express 
Mail  for  which  the  Postal  Service  does 
not  request  a  rate  change  in  Market 
Response  cases.  While  a  case  meeting 
the  description  provided  by  the  Postal 
Service  in  this  nilemaking  has  yet  to  be 
filed,  we  believe  that  the  present 
makeup  of  Express  Mail  would  permit 
adequate  consideration  of  the  case 
without  the  additionad  filing  requirement 
suggested  by  UPS. 

If  the  Postal  Service  wished  to  change 
rates  only  for  the  Post  Office  to 
Addressee  subclass,  which  currently 
dominates  the  class,  information 
concerning  the  subclass  can  be  expected 
to  provide  an  adequate  foundation.  If 
the  Postal  Service  wished  to  change 
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rates  for  the  other  subclasses,  we 
believe  that  focusing  on  data  concerning 
them  would  be  sufficient  For  a  further 
discussion  of  this  issue,  see  54  FR  25135. 

If  it  appears  that  the  data  on  all  four 
Express  Mail  subclasses  i^ould  be 
required  in  the  rules,  we  will  have  a 
convenient  opportunity  to  consider  tiiat 
issue  when  reviewing  our  experience 
with  the  rules  in  accordance  with  the 
Sunset  provision.  If  a  problem  appears 
before  then,  we  can  consider  amend^ 
the  rules  at  that  time. 

Rule  57a(d),  filing  of  changes  to 
regulations.  The  Postal  Service  opposes 
any  requirement  of  filing  the  liomestic 
Mail  Manual  (DMM)  changes  it  intends 
to  make  if  the  Commission  recommends 
its  proposal  in  an  Express  Mail  Market 
Response  case.  The  Postal  Service 
points  out  that  the  Commission  has  no 
jurisdiction  over  the  DMM.  and  adds 
that  it  does  not  know  what  might  be 
gained  by  having  contemplated  DMM 
language  in  the  record.  Finally,  the 
Postal  Service  states  that  it  ordinarily 
does  not  formulate  DMM  language  until 
after  the  Commission  has  issued  its 
recommended  decision.  Postal  Service 
Comments  at  1&-16. 

We  are  eliminating  this  requirement 
The  cases  contemplated  by  these  rules 
are  most  likely  to  be  simple  rate 
adjustments  with  no  more  than  minor 
classification  changes.  In  these 
circumstances,  the  Postal  Service's 
preliminary  DMM  language  might  not 
make  a  large  contribution  to  the 
understanding  of  the  case — unlike 
proposals  where  significant 
classification  changes  are  contonplated. 

Rule  57a(f),  notice  of  important 
operational  chaises.  "The  Postal  Service 
raises  a  number  of  objections  to 
providing  a  description  of  those 
operational  changes  which  have  an 
important  effect  on  Express  Mail  costs, 
as  well  as  an  analysis  estimating  the 
extent  of  that  impact  Postal  Service 
Comments  at  17-18. 

We  are  retaining  this  requirement 
The  Postal  Service's  first  objection  is 
that  providing  a  description  of  the 
change  would  intrude  upon  the  power  of 
the  Ebard  of  Governors  to  manage  the 
Postal  Service.  Postal  Service  Comments 
at  17.  The  Postal  Service  furdier  states 
that  it  does  not  want  to  provide  its 
competitors  with  sensitive  commercial 
information.  Id.  The  Postal  Service, 
however  admits  that  the  Commission 
may  require  information  on  changes  in 
attributable  costs.  Id.  at  17.  Requiring  a 
description  of  the  operational  diange 
that  brought  about  a  cost  change  is 
simply  a  corollary  to  that  authority.  If 
the  Postal  Service  were  to  present 
greatly  changed  costs  for  depress  MaU, 
but  no  explanation  of  how  those 


changes  occurred,  the  record  so 
developed  would  not  be  sufficient  to 
support  a  reconunendation  for  ^T^ging 
rates. 

These  rules  do  not  contemplate 
trenching  on  the  discretion  of  the  Board 
of  Governors  to  manage  the  Postal 
Service.  They  only  require  that  an 
analysis  of  the  effects  of  the  exercise  of 
the  Board's  power  be  presented  whra 
the  Postal  Service  wishes  to  change 
rates.  Similarly,  the  rules  do  not  require 
a  minute  detailing  of  the  operational 
changes.  Rather,  the  rule  contemplates  a 
more  general  description  of  the  change. 
The  level  of  detail  need  be  no  greater 
than  that  presented  with  regard  to  the 
hub  netwoik  in  Docket  No.  R87-1.  See 
PRC  Op.  R87-1,  paras.  3625-51. 

The  Postal  Service's  assertion  that 
only  the  costs  in  the  Cost  Revenue 
Analysis  (CRA)  would  be  available  is 
not  an  adequate  reason  for  eliminating 
this  requirement  The  Postal  Service 
itself  notes  that  information  on  the 
operational  change  taken  into  account  in 
Docket  No.  R87-1  was  made  available  to 
the  Commission  even  though  not  yet 
reflected  in  the  CRA.  Furthermore,  the 
Postal  Service  cannot  be  expected  to 
make  an  operational  change  in  Express 
Mail  that  would  have  an  important 
impact  on  costs  without  making 
projections  of  the  costs  affected.  The 
Postal  Service  should  be  able  to  use 
those  projections  to  provide  the  analysis 
required. 

We  understand  the  Postal  Service's 
problem  with  regard  to  the  exact 
definition  of  "important  impact."  Postal 
Service  Comments  at  18.  However,  these 
rules  are  designed  to  handle  an  entire 
category  of  cases,  and  we  have  not  been 
given  information  on  what  type  of 
operational  changes  the  expedited 
delivery  industry,  and  the  Postal 
Service,  might  make  in  the  future.  In 
these  circumstances,  we  can  do  no  more 
than  write  the  rule  in  plain  language 
with  the  expectation  tiiat  the  Postal 
Service  and  the  parties  will  give  it  a 
reasonable  interpretation. 

In  our  Second  Notice  (54  FR  25136], 
we  provided  specific  examples  of  what 
would  and  would  not  be  considered  an 
operational  change  having  an  important 
impact  on  costs.  In  general  operational 
changes  that  have  only  a  local  inqiact 
would  not  be  included.  Nationwide 
changes  should  be  considered  for 
inclusion  based  on  the  extent  of  their 
use  and  the  magnitude  of  their  effect  on 
costs.  A  recent  example  of  an 
operational  change  that  would  be 
covered  by  this  rule  is  the  reported 
significant  change  in  contractor,  price 
and  size  of  the  hub  air  transportation 
network. 


Rule  S7a(hJ.  change  in  market  and 
identification  of  needs  ofcustomen. 
The  Postal  Service's  complaint  with 
regard  to  this  rule  deals  with  the 
requirement  of  describing  the  market 
segments  which  have  beoi  affected  by 
the  change  in  the  market  and  would  be 
affected  by  the  Postal  Service's 
proposal.  The  Postal  Service  foresees 
that  other  parties  would  introduce  deUf 
into  the  proceeding  by  raising  detailed 
questions  concerning  the  market 
Express  Mail  serves,  and  by  presenting 
analyses  using  novel  segmentation  of 
the  market  as  permitted  under  rule 
57b(d).  Postal  Service  Comments  at  19. 
The  Postal  Service  also  is  concerned 
that  the  rule  mi^t  requite  it  to  provide 
sensitive  commercial  information,  if  die 
level  of  detail  is  too  great  Tlie  Postal 
Service  recommends  substitution  of  the 
more  general  provision  it  offered  in 
response  to  the  Commission's  Second 
Notice.  Id.  The  difference  found  in  the 
Postal  Service's  language  is  the  omission 
of  any  mention  of  the  customers  and 
maricet  segment  that  mi^t  react  to  the 
change  in  the  maricet  and  the  Postal 
Service's  response  to  that  change.  See 
Postal  Service  Comments  to  Second 
Notice  at  28. 

We  are  retaining  the  requirement  diet 
the  Postal  Service  address  die  custtnner 
needs  in  its  requests  to  change  rates  in 
respQnse  to  developments  in  the  market 
This  requirement  is  not  onerous, 
because  before  a  firm  offering  a  sovice 
changes  its  prices,  it  should  consider 
what  its  various  customers  want  need, 
are  willing  to  pay  for,  and  can  obtain 
elsewhere. 

We  also  believe  that  the  Postal 
Service's  fear  that  the  rule  will  require  it 
to  release  proprietary  information  is 
misplaced.  In  previous  cases  involving 
Express  Mail,  the  Postal  Service  has 
discussed  expedited  delivery  market 
segments  without  jeopardizing  its 
legitimate  interests,  in  keeping 
commercial  secrets.  See  Docket  Na 
R87-1,  USP&-T-18  at  33-3a  Indeed,  die 
Postal  Service's  witness  in  Docket  Na 
R87-1  discussed  the  detailed 
information  tiiat  could  be  obtained 
regarding  customers'  aspects  such  as 
"shipment  size,  characteristics,  mode 
selection,  preferred  earners  and  other 
shipping  attributes  such  as  discounts 
and  reasons  for  selecting  carriers." 
USPS-RT-IS  at  1&  Taking  into  account 
the  type  of  information  which  is  pobUcljr 
available,  the  Postal  Service  should  be 
able  to  meet  the  requirements  of  rule 
57a(h)  widiout  difficulty  while 
maintaining  its  legitimate  business 
secrets.  We  note  that  the  rule  does  not 
call  for  anything  as  detailed  as  a  list  of 
customers  or  a  marketing  plan  the  Poatal 
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Service  might  use  if  it  obtains  its 
requested  rates. 

The  Postal  Service's  concerns  about 
the  potential  for  delay  do  not  override 
the  importance  of  an  understanding  of 
the  maricet  in  question  in  these  cases. 
With  the  expertise  the  Postal  Service 
gains  from  operating  in  this  market  we 
are  confident  that  it  will  be  able  to 
describe  the  market  so  that  no  party 
could  delay  the  proceeding  by  attacking 
the  siifiiciency  of  the  description. 
Similarly,  we  believe  that  the  option  of 
providing  analyses  using  a  different — 
and  we  hope  more  refined— maricet 
segmentation  offers  the  possibility  of 
making  a  contribution  to  the  proceeding 
that  outweighs  its  potential  to  cause 
delay.  If  a  more  refined  analysis  is 
presented,  the  Postal  Service  will 
benefit  from  both  the  potential  for  a 
better  recommended  decision  and  a 
greater  understanding  of  the  market  in 
which  it  operates. 

Rule  S7a  (i),  before-and-after 
estimates.  The  Postal  Service  says  that 
in  principle,  it  has  no  objection  to  this 
provision.  However,  the  Postal  Service 
cautions  that  providing  the  information 
with  the  degree  of  reliability  generally 
expected  by  the  Commission  may  prove 
difficult  Postal  Service  Comments  at  19- 
20.  As  the  Postal  Service  points  out  the 
Commission  has  previously  addressed 
the  degree  of  refinement  expected  in  the 
analyses  to  be  filed  with  these  requests. 
The  Commission  is  not  requiring  a 
higher  level  of  precision  with  this 
section  of  rule  57a  than  for  the  other 
sections  of  our  rules  of  practice. 

UPS  suggests  a  word  change  which  it 
says  will  assure  that  the  test  period  cost 
information  will  be  presented  in 
accordance  with  the  attributable  cost 
methodology  adopted  by  the 
Commission  in  the  most  recent  omnibus 
rate  case.  We  are  making  this  change. 
Rule  57b  (b).  conditions  for  proposed 
rates.  The  Postal  Service  opposes  the 
restrictions  that  the  proposed  rates  not 
be  lower  than  the  average  attributable 
cost  as  calculated  in  the  most  recent 
omnibus  rate  case  or  the  most  recent 
fiscal  year  available.  The  higher  figure  is 
to  be  used.  The  oUier  restriction  the 
Postal  Service  opposes  is  that  the 
proposed  rate  for  any  cell  not  be  lower 
than  the  estimated  cost  of  providing 
service  for  that  cell. 

We  address  the  restriction  regarding 
the  average  attributable  cost  threshold 
first.  The  Postal  Service  acknowledges 
that  the  rules  it  suggested  when  asking 
the  Commission  to  initiate  this 
proceeding  contained  thiMestriction. 
Postal  Service  Comments  at  5.  Hie 
Postal  Service,  however,  offers  the 
explanation  that  this  threshold  was 
linked  to  suggested  reductions  in  data 


filing  requirements  and  limitations  on 
issues.  Id.  at  5.  We  oote,  however,  that 
the  Postal  Service's  rvles  suggested  in 
response  to  the  Second  Notice  also 
contained  the  attributable  cost  threshold 
even  though  the  Postal  Service  was 
offering  an  alternative  "modeled  upon 
the  Commission's  approach."  Postal 
Service  Comments  to  Second  Notice  at  3 
and  31. 

The  Postal  Service  says  that  it  sees  no 
logical  justification  for  retaining  this 
requirement,  and  states  that  it  would  be 
contrary  to  its  statutory  authority  to 
submit  those  proposed  rate  changes  it 
deems  suitable.  Postal  Service 
Comments  at  5.  The  Postal  Service  is 
also  concerned  that  the  requirement 
might  cause  delay  if  other  parties 
challenge  the  reliability  of  the  figures 
presented.  Id.  at  6. 

In  considering  this  question,  it  is 
important  to  remember  the  unusual, 
historic  relationship  between  the 
Express  Mail  rate  schedule  and  its  per 
piece  attributable  cost — which  is  simply 
the  attributable  costs  for  the  class 
divided  by  the  number  of  pieces.  All 
Express  Mail  rates  in  Docket  No.  R87-1 
were  set  well  above  Express  Mail's  per 
piece  attributable  cost  of  $7.40.  See  PRC 
Op.  R87-1,  App.  G,  Schedule  1.  This 
situation  was  merely  a  continuation  of 
consistent  past  practice  for  Express 
Mail. 

Per  piece  attributable  costs  might  not 
be  an  appropriate  threshold  requirement 
for  proposed  rate  changes  for  some  of 
the  other  classes  of  mail.  The  rate 
schedules  of  some  classes  regularly 
include  rates  below  that  figure.  For 
example,  the  Docket  No.  R87-1  per  piece 
attributable  cost  for  parcel  post  was 
$2.93,  while  its  rate  schedule  contains  a 
number  of  rates  below  that  figure.  See 
PRC  Op.  R87-1,  App.  G.  Schedule  1. 
However,  we  are  attempting  to  fashion  a 
set  of  rules  only  for  Express  Mail 
proposals  brought  under  certain, 
specified  conditione.  and  whether  this 
threshold  test  might  be  appropriate  for 
other  classes  is  not  at  issue. 

Express  Mail's  jier  piece  attributable 
cost  has  been  lower  than  every  rate  in 
its  schedules  because  of  the  light  weight 
of  the  typical  piece  and  its  traditionally 
high  cost  coverage.  Continuation  of  this 
situation  in  Express  Mail  Market 
Response  cases — in  which  the  effect  on 
other  classes  is  expected  to  be  kept  to 
such  a  minimum  that  the  case  can  be 
considered  on  a  record  focusing  only  on 
Express  Mail — is  one  reason  to  retain 
the  per  piece  attributable  cost 
requirement.  It  will  provide  one 
indication  that  the  relationships  among 
the  classes  of  mail— in  terms  of 
contribution  to  institutional  costs — are 
disturbed  as  little  as  possible.  Those 


relationships  are  established  following 
the  consideration  of  the  record  in  the 
most  recent  omnibus  rate  case. 

As  the  usual  relationship  is  for  every 
rate  which  the  Postal  Service  proposes 
to  be  higher  than  the  per  piece 
attributable  cost  the  ai^ument  that  the 
provision  would  prohibit  it  from 
requesting  rates  below  that  figure  even 
for  rate  cells  in  which  the  cost  of  service 
is  lower  than  the  per  piece  attributable 
cost  appears  to  have  theoretical,  rather 
than  practical,  significance.  For 
example,  the  lowest  individual  Express 
Mail  rate  proposed  by  the  Postal  Service 
in  Docket  No.  R87-1  was  $7.75,  which  is 
higher  than  the  per  piece  attributable 
cost  as  initially  calculated  by  the  Postal 
Service  as  well  as  that  figure  after 
adjustment  by  the  Cononission.  The 
Postal  Service's  request  for  speed  in 
considering  its  requests  can  best  be 
achieved  in  cases  in  which  it  does  not 
attempt  to  introduce  novel  relationships 
between  costs  and  proposed  Express 
Mail  rates. 

The  Postal  Service's  present 
opposition  to  this  provision  is 
unexpected.  We  had  assumed  that  it 
was  acceptable  to  the  Postal  Service, 
since  both  sets  of  rules  it  suggested 
included  the  requirement.  The  per  piece 
attributable  cost  threshold  was  a 
reasonable  requirement  under  the  Postal 
Service's  two  sets  of  suggested  rules  for 
expedited  consideration  of  certain  cases 
with  limited  impact  on  the  other  mail 
classes.  It  remains  reasonable  with  our 
rules,  which  have  been  designed  to 
eliminate  the  due  process  problems 
found  in  the  Postal  Service's 
suggestions. 

In  its  Petition  *  requesting  that  the 
Commission  initiate  this  rulemaking,  the 
Postal  Service  included  its  first 
discussion  of  this  requirement.  The 
attributable  costs  to  be  used  would  be 
either  those  developed  by  the 
Commission  in  the  most  recent  omnibus 
rate  case,  or  those  adjasted  for  changes 
in  Postal  Service  costs  for  the  most 
recent  fiscal  year  for  which  data  are 
available.  Postal  Service  Petition  at  9. 
The  Postal  Service  assured  the 
Commission  and  interested  parties  that 
"proposals  under  the  proposed  rules 
would  also  reflect  all  criteria  previously 


■  In  it!  Petitioa  the  Postal  Service  also  offered 
examples  of  regulatory  agencies  which  had  made 
provision  for  expedited  piocsdures  for  rate  changes 
as  well  as  adopting  other  modifications  to  their 
ratemaking  proceedings  to  take  advantage  of  a 
competitive  market's  ability  lo  set  appropriate 
prices.  In  the  examples  described  with  some  detail, 
the  pricing  flexibility  was  given  only  for  changes 
that  meet  specific,  previously  established 
limitations.  Postal  Service  Pttition  at  6-8. 
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considered  by  the  Commission  in  the 
last  omnibus  rate  case."  Id.  at  12. 

If  the  Postal  Service  were  to  file  an 
Express  Mail  Market  Response  case 
without  information  showing  that  the 
proposed  rates  were  higher  than  the  per 
piece  attributable  cost  serious  questions 
would  be  raised  concerning  the 
consistency  of  the  proposal  with  the 
statute,  particularly,  section  3622(b)(3). 
We  can  reasonably  predict  that  a 
considerable  amount  of  time  at  the 
initial  stage  of  the  proceeding  would  be 
taken  up  by  the  Postal  Service  defending 
the  propriety  of  proposing  such  rates 
against  challenges  from  parties  that  the 
proposal  should  not  be  considered  under 
rules  established  in  a  docket  in  which 
interested  parties  had  been  led  to 
believe  that  only  Express  Mail  concerns 
would  be  considered. 

We  expect  that  any  one  who  did  not 
wish  the  Postal  Service  to  change  its 
Express  Mail  rates  would  argue,  with 
apparent  justification,  that  the  case 
should  be  heard  under  the  regular  rules 
for  a  rate  change,  because  of  the 
implications  for  all  other  classes  of  mail. 
As  the  Postal  Service  explained  in  its 
Petition,  the  purpose  of  the  attributable 
cost  requirement  is  to  eliminate  the  risk 
that  new  Express  Mail  rates  would  be  a 
burden  on  other  classes  of  mail.  Id.  at 
11.  If  this  assurance  is  eliminated,  the 
limitation  of  information  concerning 
other  classes  of  mail  and  the  possible 
effect  on  them  would  be  inappropriate. 

In  fashioning  these  rules,  we  have 
used  the  description  of  the  potential 
cases  presented  by  the  Postal  Service  in 
an  effort  to  eliminate  potentially  time 
consuming  issues  whenever  possible. 
We  have  tried,  to  the  extent  possible  in 
the  absence  of  an  actual  proposal,  to 
develop  rules  which  identify  those 
proposals  which  can  indeed  be 
considered— consistent  with  the 
statute — ^with  the  narrow  focus  that 
promotes  expedition.  For  example, 
following  the  Postal  Service's 
suggestion,  these  rules  are  to  be 
available  only  in  the  situation  in  which 
the  market  has  changed  because  of  the 
actions  of  competitors.  Rule  57(a). 

If  we  are  to  be  successful  in  our 
attempt  to  develop  rules  whidi  meet  due 
process  standards  and  can  be  used  to 
expedite  cases  to  the  extent  requested 
by  the  Postal  Service,  those  cases  must 
be  kept  within  well-defined  limits.  With 
regard  to  the  Postal  Service's  argument 
that  the  threshold  could  be  considered  a 
limitation  on  its  statutory  discretion  to 
make  the  rate  proposals  it  chooses,  we 
note  that  the  Postal  Service  would  be 
able  to  make  such  a  proposal  for 
consideration  under  the  Commission's 
regular  rules  for  changing  rates.  If  the 
Postal  Service  wishes  to  file  cases 


including  novel  proposals,  the  potential 
for  focusing  consideration  within  the 
limitations  that  these  rules  necessarily 
imply  will  be  lost.  Our  rules  are  based 
upon  the  idea  that  the  Postal  Service 
and  the  parties  should  know  what  will 
be  expected  of  them  even  before  die 
first  case  is  filed,  including  what 
information  and  other  filing 
requirements  will  apply,  as  well  as  the 
schedule  under  which  the  Commission 
intends  to  proceed. 

When  considering  this  requirement 
one  should  remember  that  UPS  argued 
that  the  threshold  should  be  set  at  a 
level  higher  than  the  per  piece 
attributable  cost  test  the  Postal  Service 
first  proposed.  UPS  argued  that  the  rules 
shoidd  require  proposed  rates  to  be 
above  that  figure  multiplied  by  a  pre- 
determined cost  coverage.  However,  the 
Commission  decided  to  use  the  Postal 
Service's  suggested  limitation  in  order  to 
eliminate  a  potential  controversy,  since 
the  Postal  Service  should  have  no 
difficulty  in  demonstrating  that  it  has 
met  this  requirement  54  FR  2513& 

This  development  of  procedural  rules 
has  been  a  process  of  refining  the  rules 
to  meet  the  Postal  Service's,  the 
Commission's  and  the  parties'  needs 
with  regard  to  cases  which  might  be 
filed  some  time  in  the  future.  If  future 
developments  show  that  the  per  piece 
attributable  cost  requirement  poses  a 
particular  problem,  or  that  it  is 
otherwise  not  necessary  in  these  cases 
because  of  some  change  in  the  future, 
we  will  be  able  to  eliminate  it. 
Consideration  of  that  change  would 
come  either  when  the  Commission 
reviews  these  rules  before  the  end  of  the 
5-year  period,  or  sooner,  if  problems  are 
evident 

At  this  stage  of  the  rulemaking,  to  re- 
examine the  propriety  of  a  position  that 
the  Postal  Service  had  put  forth  and 
supported  until  this  time  would  be  time 
consuming  without  being  particularly 
helpful  The  Postal  Service  has  stated 
that  it  would  like  to  have  the 
Commission  bring  this  proceeding  to  an 
end  by  issuing  a  final  rule.  Postal 
Service  Comments  at  23.  Our 
acceptance  of  its  late-stated  opposition 
to  the  attributable  cost  requirement 
however,  would  delay  considerably  the 
completion  of  this  proceeding.  The 
parties  and  the  Commission  have  relied 
on  the  Postal  Service's  apparent 
agreement  that  proposed  rates  should 
not  be  lower  than  reported  attributable 
costs.  Therefore,  the  focus  has  been  on 
the  reliability  of  the  figures  to  be  used 
for  attributable  costs  rather  than 
whether  that  requirement  shoidd  be 
included.  At  this  point  to  eliminate  the 
threshold  would  necessitate  another 
roimd  of  comments  to  permit  parties  to 


address  the  fundamental  change  in 
position  espoused  by  the  Postal  Service. 

Particulariy  in  light  of  die  Postal 
Service's  stated  hope  that  the 
Commission  issue  a  final  set  of  rules  for 
expedited  consideration  of  Express  Mail 
Maricet  Response  cases,  the  Postal 
Service's  current  opposition  to  a 
provision  that  it  first  put  forward  is  not 
an  appropriate  reason  to  change  the 
requirement 

The  Postal  Service  also  objects  to  the 
requirement  that  its  proposed  rates  for 
the  various  cells  be  hij^er  than  the 
estimated  costs  of  providing  service  to 
those  cells.  Postal  Service  Comments  at 
a  The  Postal  Service  says  there  is  no 
statutory  basis  for  such  a  filing 
requirement  and  it  would  impose  an 
unprecedented  limitation  on  die  Postal 
Service's  legal  auUiority.  Id.  at  9. 
Pointing  out  the  difficulty  of  developing 
estimates  of  costs  by  rate  cell  the  Postal 
Service  fears  delay  caused  by  litigation 
over  the  details  of  its  distribution  of 
costo  by  cel[.Jd.  at  11-14. 

With  the  exception  of  the  idea  that  the 
requirement  had  been  part  of  the 
formulation  of  the  rules  being 
considered  from  the  beginning  of  this 
rulemaking,  much  of  what  we  have  said 
about  the  per  piece  attributable  cost 
threshold  is  also  applicable  to  stricture 
that  the  proposed  rates  be  higher  than 
the  estimated  cost  for  serving  the 
various  rate  cells. 

In  addressing  this  requirement  the 
Commission  does  not  expect  the  Postal 
Service  to  present  a  distribution  of  costs 
to  the  various  rate  cells  which  is  more 
elaborate  than  that  accepted  in  the  most 
recent  omnibus  rate  case.  We  recognize 
the  difficulty  of  attaining  precision  in 
such  distributions,  especially  in  classes 
such  as  Express  Mail  where  there  is 
very  little  volume  in  particular  rate  cells. 
To  meet  this  requirement  the  Postal 
Service  should  find  guidance  in  the  most 
recent  omnibus  rate  case. 

We  turn  now  to  the  Postal  Service's 
argument  that  there  is  no  statutory  basis 
for  such  a  filing  requirement*  While  no 


*  Other  filing  requirements  lo  which  the  Postal 
Service  does  not  obiect  are  also  not  ftnind  in  the 
statute.  Some  of  these  requirements  can  be  said  to 
limit  the  Postal  Service's  authority  regarding 
proposed  changes  to  a  much  greater  degree  than  the 
requirement  that  the  proposed  rate  cells  be  shown 
to  cover  Oeir  attribuuble  costs.  For  example,  the 
Postal  Service  may  not  file  a  case  under  these  rules 
in  die  absence  of  a  change  in  the  maricet  which  may 
adversely  affect  Express  Mail's  oootributioa  to 
Institutiaiial  coats.  Rule  S7(a).  The  pctedple  that  the 
Postal  Service's  request  must  bll  within  certain  pre- 
detennined  limits  if  it  is  to  lake  advantage  <rf 
expedited  rales  developed  lor  Market  Rehouse 
cases  is  the  same  for  these  rsquirements  unopposed 
by  the  Postal  Service. 
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explicit  directive  appean  in  the  atatats, 
it  doea  list  aa  ooe  of  ttie  facton  to  be 
considered,  "tlie  establishntent  and 
maintenance  of  a  Eair  and  equitaUe 
schedule."  39  U.S.a  3e22(b)(ll.  The 
tracking  of  costs  through  the  rates  in  the 
schedule  has  been— and  remaina— an 
important  goal  in  postal  ratemaking. 
Accepting  this  goal  and  aioving  toward 
it  is  consistent  with  the  overau  intent  of 
the  Postal  Reorganization  Act  that  rates 
apportion  the  costs  "to  all  users  of  the 
mail  on  a  fair  and  equitable  basis."  99 
U.&C  101(d). 

While  Ibe  Coannission  does  not 
require,  in  its  onnibos  rate  cases.  Mind 
adherenoe  to  a  concept  that  die  Postal 
Service  Bust  demonstrate  tfiat  each  rate 
in  every  rate  sdiednle  i^ecoyets  the  cost 
for  serving  diet  cell,  the  relationriiip 
between  individual  rates  and  ooets 
remains  very  important  A  Esir  and 
equitat>)e  rate  schedule  does  not 
disregard  this  relationship— since  the 
result  might  otiierwise  be  mailers  of  one 
particular  type  of  mail  believe  that  they 
are  subsidizing  the  costs  of  other  types 
of  mail  paying  rates  from  the  same 
schedule. 

The  Commission's  goal  is  to  have 
rates  track  costs  through  the  rate 
schedule  to  the  extent  diat  is 
practicable,  given  the  information 
avaUable.  For  example,  in  accepting  die 
Postal  Service's  proposal  for  an  Express 
Mail  letter  rale  in  Docket  No.  R87-1,  the 
CommissiiHi  pointed  out  that  the  new 
rate  cell  would  "more  reasonaUy  redact 
cost  incurrence."  mc  Op.  R87-1.  para. 
6007.  At  other  places  tn  dw  decisian,  the 
Commission  recommended  rate 
schedules  which  reflect  patterns  of  ooat 
incurrence.  £^.,  id,  paraa.  5406-09, 5809. 

If  the  PoatalService,  in  the  abaence  of 
this  prohibitioo.  proposed  rate  schedales 
which  did  not  appear  to  recover  coata 
for  according  service  to  the  varioaa  rate 
cells,  we  would  expect  that  intervenors 
would  raise  strenuous  objections,  which 
would  require  more  time  for 
consideration  than  the  rules  for  maricet 
response  cases  permit  The  Postal 
Senrice,  if  it  believes  a  good  reason 
exists,  may  propose  a  rate  schedule  In 
which  this  requirement  is  not  met 
However,  such  a  request  should  be 
handled  under  the  normal  rules  of 
procedure,  not  ndes  which  have  been 
specifically  designed  Cor  a  type  of  case 
in  which  the  issues  raised  sod  decided 
have  been  kept  to  a  minimmn  in  order  to 
further  die  expedition  whidi  the  Postal 
Service  says  is  necessary  under  certain 
circumstancaa. 

In  its  Commenla,  the  Postal  Service 
pointa  to  examples  which  it  says 
demonstrate  du  difficulty  it  might  have 
in  adhering  to  this  requirement  The  . 
Postal  Sendee  says  that  aberrations  in 


cost  patterns  might  make  die  costs  for  a 
heavier  package  traveling  from  New 
York  to  Chicago  lower  than  for  a  lighter 
package  from  New  Yoric  to  Boston.  The 
Postal  Service  goes  on  to  say  that  the 
effects  of  any  such  ctst  differences  are 
now  subsumed  in  the  avnaging  and 
distributilm  process.  Postal  Service 
Comments  at  13. 

We  understand  that  particular  cost 
configurations  can  cause  apparent 
anomalies  if  one  focuses  on  the  service 
required  fior  individual  parcels. 
However,  this  rule  dees  not  anticipate 
such  a  level  of  detail  We  are  not 
requiring  coat  distributions  more 
detailed  them  those  the  Postal  Service 
has  experience  with  from  the  omnibus 
rate  cases.  The  rule  refers  to  the  costs 
for  rate  cells,  which  already  incorporate 
the  averaging  used  to  take  into  account 
the  cost  differences  for  providing  service 
to  a  variety  of  parcels  falling  within  one 
rate  cell. 

The  Postal  Servicers  examines, 
moreover,  address  the  difficulty  in 
distributing  costs  over  a  distance-based 
schedule.  However,  in  Doclcet  No.  R87- 
1,  in  response  to  the  Postal  Service's 
request  the  Commission  recommended 
unzoned  rate  schediies  for  Express 
Mail.  raC  Op.  RB7-X  para.  6011-17. 
Therefore,  the  distance-related 
differences  have  been  averaged  out  and 
the  Postal  Service's  showing  regarding 
the  cost/rate  cell  relationship  is  limited 
to  the  wei^t  categories  for  eadi  rate 
schedule. 

The  Postal  Service  also  says  that 
there  is  some  doubt  as  to  the  definition 
for  "rate  cell"  as  used  in  the  rule.  The 
Postal  Service  notes  that  the  structure  of 
rate  schedules  is  often  influenced  by 
historical  and  statutory  considerations, 
as  well  as  cost  behavior.  Postal  Service 
Comments  at  fa.  4.  Hate  cell,  as  used  in 
rule  57b(b)(2),  has  its  common  meaning 
of  the  grouping  of  mail  to  which  an 
individual  rate  is  assigned  by  the  rate 
schedule.  Eg..  PRC  C^  R87-1,  para. 
6014.  As  the  Express  Mail  rate  schedule 
currendy  exists,  those  ceUs  are  defined 
in  terms  erf  weight  The  first  cell  on  eadi 
schedule  is  that  for  letter  mail — pieces 
weighing  up  to  8  ouaces.  The  rule 
contemplates  that  tlie  Postal  Service's, 
demonstration  be  consistent  with  the 
rate  cells  then  in  e^ct 

The  Postal  Service  says  that  the  rule 
has  economic  and  costing  imi^ications 
that  have  not  and  could  not,  be 
addressed  in  diis  mlemaking  procedure. 
The  Postal  Service  believes  those 
uneiqdored  implica1k>ns  made  it 
inappropriate  to  impoee  this 
requirement  Postal  Service  Cmnments 
at  14.  The  Postal  Service,  however,  has 
long  been  aware  that  the  Comnrissifm 
attempts  to  trade  coats  and  reflect  their 


patterns  to  the  greatest  axtent 
practicabte  in  its  recomiiendatians.  E.g., 
PRC  Op.  R80-1,  paras.  1139-49. 

In  addition,  tins  provision  was 
included  in  the  rules  published  for 
public  comment  in  the  Second  Notice.  54 
Fed.  Reg.  11412.  The  Postal  Service 
addressed  the  rule  in  terms  of  the 
reliability  of  the  distribution  of  costa  to 
the  rate  cells,  arguing  that  its  burden  of 
proof  should  not  be  greater  than  that 
borne  in  an  omnibus  rate  case.  Postal 
Service  Comments  to  Second  Notice  at 
24.  As  we  have  previously  explained, 
the  rule  does  not  contenq)late  a  showing 
more  predse  than  what  was  used  in  the 
most  recent  rate  case. 

Rule  S7bfd),  costing  and  market 
demand  UPS  suggests  that  the  words 
"in  a  manner  consistent  with"  be 
replaced  by  "in  accordance  with"  when 
requiring  that  Express  Mail  costs  be 
calculated  using  the  methods  adopted 
by  the  Commission  in  the  roost  recent 
omnibus  rate  case.  UPS  Comments  at  3- 
4.  We  are  making  this  editorial  change. 

Rule  57b(eU4f,  discovery  diaputee. 
The  Postal  Service  opposes  the  method 
proposed  to  accelerate  lesolution  {A 
discovery  disputes.  The  Commission 
proposed  that  a  party  who  believed  it 
had  good  prHuids  to  refuse  to  answer  an 
interrogatory  file  a  Motion  to  Excuae 
from  Answering,  which  would  indade 
all  of  its  reasons.  The  party  filing  the 
interrogatory  could  titen  file  a  leqwnse. 
and  the  matter  would  be  ready  for  the 
Presiding  Officer  to  issue  a  Ruling 

The  Postal  Service  points  out  ^e 
difficulties  a  party  m^t  have  giving  a 
comi^te  presentation  of  why  the 
interrogatory  need  oot  be  answered — 
particularly  in  situations  where  die 
meaning  of  the  interrogatory  is  not  dear 
without  further  explanation  from  the 
party  writing  the  tnterros>tory.  The 
Postal  Service  describes  how  courts 
currently  encourage— or  even  reqoir^- 
informal  negotiations  to  setde  such 
disputes.  The  Postal  Service  adds  that 
the  Commission  would  be  required  to 
rule  on  every  ot^ction.  The  Postal 
Service  offers  as  an  aHamative, 
reducing  die  time  periods  for  die  esoal 
steps  in  dtecovery  disputes.  Postal 
Service  CoBuaents  st  20-23. 

In  reponse  to  the  Postal  Service's 
suggestion,  we  are  adding  a  statement  of 
the  Commission's  intent  and  expectation 
that  coonsd  will  commudcate  with 
each  other  about  discovery  proMems  in 
an  ^ort  to  resolve  tliem  without  any 
need  for  notion  practice.  A  party  has  10 
days  in  which  to  file  a  Motion  to  Excuse 
from  Answering.  That  period  should  be 
sufficient  for  a  party's  ooimsel  to  contact 
the  counsel  for  the  party  writing  die 
interrogatory  and  to  reoeive  whatever 
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further  explanation  might  be  available, 
as  well  as  to  setde  diose  disputes  which 
can  be  resolved  without  the 
Commission's  involvement 

We  encourage  attempts  to  resolve 
discovery  disputes  through  these 
informal  methods.  If  die  parties 
conscientiously  pursue  attempts  at 
infonnal  settiement  the  amoimt  of 
motion  practice  should  be  reduced.  With 
regard  to  those  disputes  which  are  not 
settied  before  a  party  files  a  Motion  to 
Excuse  fiom  Answering,  the  rules  do  not 
compel  the  party  writing  the 
interrogatory  to  file  a  Response.  In  some 
instances  the  reasoning  in  the  Motion  to 
Excuse  fiom  Answering  may  persuade 
that  party  to  abandon  pursuit  of  the 
answer  to  the  interrogatory.  Only  in  a 
very  unusual  situation  would  the 
Presiding  Officer  deny  a  Motion  to 
Excuse  fiom  Answering  which  was 
unopposed  by  the  party  submitting  the 
interrogatory. 

We  understand  that  this  method  for 
dealing  with  discovery  disputes  is 
untested  in  our  cases.  However,  if  we 
are  to  achieve  the  expedition  that  the 
Postal  Service  has  said  it  requires,  we 
must  tiy  every  means  consistent  with 
due  process  that  might  speed  the 
proceedings.  If  this  rule  proves 
unworkable  in  practice,  we  will  diange 
it  at  the  end  of  the  five  year  test  period, 
or  sooner.  In  this  set  of  rules,  we  are 
adopting  a  number  of  innovative 
procedures.  This  means  for  settling 
discovery  disputes  is  one  more  that 
should  be  given  an  opporttmity  to 
operate  in  an  actual  case  to  see  whether 
it  can  provide  the  benefits  expected. 

UPS  suggests  that  discovery  should  be 
permitted  only  on  the  Postal  Service 
from  the  day  the  case  is  filed,  rather 
than  all  the  participants.  UPS  notes  that 
other  participants  will  not  have  filed 
any  testimony  at  that  time.  UPS  also 
points  out  that  all  the  partidpants  could 
not  be  identified  on  the  day  die  case  if 
filed,  since  the  rules  provide  28  days  for 
those  not  registered  for  automatic 
intervention  to  become  parties,  and 
parties  may  withdraw.  UPS  Comments 
at  4-6.  UPS  did  not  offer  any  suggestion 
regarding  when  discovery  directed  to 
participants  should  begin. 

We  are  retaining  the  provision 
allowing  discovery  directed  to  the 
participants  from  the  beginning  of  the 
case.  "The  Commission's  current  rules 
allow  discovery  beginning  at  the  time  a 
party  files  a  notice  of  intervention. 
Discovery  is  permitted  notwithstanding 
that  other  parties  may  subsequenUy 
intervene,  or  that  in  previous  cases 
parties  have  decided  to  withdraw.' 


•  39  era  soothe).  300ia5(a).  E^  PRC  Older 
Nm.  TBI  and  777. 


Under  our  regular  rules,  dierefore.  the 
circumstances  with  regard  to 
identification  of  partidpants  are  similar 
to  the  reasons  UPS  has  put  forward  for 
changing  the  proposed  rale. 
Nevertheless,  UPS  has  not  shown  how 
altering  our  usual  practice  mi^t 
improve  the  procedure,  nor  has  it 
pointed  to  any  problems  in  its  use  hi 
other  cases.  This  rule  may  help  the 
parties  to  develop,  at  an  early  stage,  an 
accurate  understanding  of  the  change  in 
the  market  for  expedited  delivery 
service  which  causes  the  Postal  Service 
to  submit  its  request 

Rule  S7b.  schedule.  UPS  states  diet  it 
continues  to  believe  that  the  procedural 
schedule  published  in  the  Second  and 
Third  Notices  is  unworkable.  UPS  again 
suggests  the  schedule  it  recommended  in 
response  to  the  Second  Notice.  UPS 
Comments  at  5.  For  die  test  period,  we 
are  retaining  the  schedule  found  in  the 
Second  and  Third  Notice.  "The  reasons 
for  selecting  that  schedule  remain  as 
previously  described.  54  FR 11410;  54  FR 
2513a 

Periodic  reporting.  UPS  asserts  that 
the  Commission  should  bring  back  the 
periodic  reporting  requirement 
contahied  in  the  Second  Notice,  aiguing 
that  having  that  information  would  help 
the  Commission  and  the  participants 
facilitate  the  expedition  requested  by 
the  Postal  Service.  UPS  asserts  that  the 
Postal  Service  did  not  show  how  a 
competitor  could  use  that  information  to 
the  Postal  Service's  detriment  UPS 
Comments  at  5-6. 

In  the  Second  Notice,  the  Commission 
proposed  certain  periodic  information 
requirements  for  Express  Mail.  Having 
this  information  would  give  the 
Commission  and  the  parties  a  "head 
start"  in  understanding  the  factual  basis 
used  to  support  the  cases  that  the  Postal 
Service  might  file.  54  FR  11410-11.  The 
Postal  Service  pointed  out  that  periodic 
reports  showing  volume  and  revenue  by 
weight  cells  could  be  used  to  track  the 
results  of  various  marketing  strategies. 
Postal  Service  Comments  to  Second 
Notice  at  8. 

After  considering  the  argument 
against  filing  the  material  on  a  periodic 
basis,  the  Commission  accepted  the 
Postal  Service's  suggestion  that  such 
information  be  provided  only  when  the 
Postal  Service  wishes  to  change  Express 
Mail  rates.  54  FR  25136-37.  Taking  into 
account  the  level  of  detail  required  by 
that  proposal,  we  continue  to  believe  the 
potential  for  competitive  harm 
outwe^ts  the  assistance  having  that 
periodic  infonnation  would  provide. 

Impact  of  changes.  Pursuant  to 
Executive  Order  12291,  the  Commission 
finds  that  this  rule  change  does  not 


constitute  a  "major  rale."  It  affects  only 
rules  of  practice  governing  hearing 
procedures,  not  me  substance  of  the 
proceeding  Its  econondc  Unpad  will  be 
negligible,  hiduding  its  impad  on  the 
costs  or  prices  for  consumers,  individual 
hidustries,  fedenal.  state,  or  local 
government  agendes,  or  geographic 
regions.  Additionally,  the  procedural 
nde  change  will  have  no  measuFsble 
effed  on  competition,  employment 
investment  ivoductivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  hi  domestic  or  export 
markets. 

The  above  analysis  that  the  rule 
change  does  not  constitute  a  major  rule 
applies,  as  well  to  the  Regulatory 
Flexibility  Act 

The  rule  change  does  not  contain 
polides  with  Federalism  impUcations, 
and  therefore  does  not  warrant 
preparation  of  a  Federalism  assessment 
under  E.0. 12612. 

List  of  Subjects  fan  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Postal  service. 

For  the  reasons  set  forth  in  the 
preamble,  39  CFR  Part  3001  is  amended 
as  follows: 

PART  3001-RULES  OF  PRACTICE 
AND  PROCEDURE 

Subpart  B—Rulaa  AppOeaMe  to 
ReqiMata  for  Ctiangas  in  Rataa  or 


1.  The  audiority  dtation  for  39  CFR 
Part  3001  continues  to  read  as  follows: 

AudMirity:  39  U.S.a  404(b),  3803, 3622-3824. 
3661,  3662, 84  Stat  750-762,  761 90  Stat  1303: 
(S  U.S.a  553),  80  SUt  383. 

2.  Sections  3001.57. 3001.57a,  3001.57b. 
and  3001.57c  are  added  to  Subpart  B  to 
read  as  follows: 

fSOOtsr    Maiint 
for  aipraas  nil 
duration  of  ruiaoL 

(a)  This  section  and  SI  3001.57a 
through  3001.57c  only  apply  in  cases  in 
which  the  Postal  Service  requests  an 
expedited  recommended  dedsion 
pursuant  to  section  3622  of  the  Postal 
Reorganization  Ad  on  changes  in  rates 
and  fees  for  Express  Mail  service,  where 
the  proposed  changes  are  intended  to 
respond  to  a  change  in  the  market  for 
expedited  delivery  services  for  the 
purpose  of  minimizing  the  loss  of 
Express  Mail  contribution  to 
institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case.  These 
rules  set  forth  the  requirements  for  filing 
data  in  support  of  such  rate  proposals 
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and  lor  prarfciing  notice  of  tudi 
requests,  and  esiobHah  an  expadiled 
procednril  scha«kile  for  CTahiattiig 
Market  Response  Rate  ReqocslSL  "^ 
rules  aajr  not  be  used  wbea  tfae  IHiatal 
Seivioe  is  requesting  cfasQ^es  in&xpvess 
Mail  rates  as  part  of  an  omnibus  rate 
case.  F^Btbci  ex|rfanation  mnr— ning 
these  rules  can  be  found  at  54  FR 113M- 
413  (March  aa  198S).  54  FR  25132-12 
Qune  IS.  19W)  and  FRC  Older  Na  83& 

(b)  This  section  and  ||  3001.57a 
throu^  3an.57c  are  initially  to  be 
effective  for  tbe  limited  period  of  five 
year*  from  tbe  date  of  tbeir  adoption  by 
the  Commission.  During  that  period  the 
Commission  will  continne  to  analyze  die 
need  for  these  rules  to  ensUe  the  Postal 
Service  to  respond  to  changes  in  the 
market  for  expedited  delivery  services, 
and  the  impact  of  these  procedures  on 
the  ability  of  partidpants  to  review  and 
comment  on  Postal  Service  proposals. 
These  rules  will  cease  to  be  efitective  at 
the  end  of  this  period  unless  they  have 
been  reissued  by  the  Commission 
following  a  Notice  of  Proposed 
Rulemaldng  published  in  the  Federal 
Register  which  provides  an  ai^ropiiate 
opportunity  for  public  comments. 


|3001J7a  Maitati 
reqiissls~d8ta  fllkiy  rsQub  enieiits. 

(a)  Each  formal  request  made  under 
the  provlsioDS  of  H  300157  tbwragti 
3001.57c  shall  be  accompanied  by  such 
information  and  data  as  are  necessary 
to  inform  the  Commission  and  tbe 
parties  of  the  natsie  and  expected 
impact  of  the  change  in  rates  proposed. 
Except  for  good  cause  shown,  the 
infomation  specified  in  paragraphs  (c) 
through  p)  shaD  also  be  provided  with 
eachroqaest. 

(b)  Ejooept  as  otherwise  expiessly 
provided  in  this  section,  the  faiformatfon 
required  by  3001.54(b)  through  (t)  most 
be  filed  only  for  those  subclasses  and 
services  for  which  the  Postal  Service 
requests  a  change  in  rates  or  fees.  Test 
period  vohune,  cost,  snd  revenne 
estimates  presented  in  satisfaction  of 
rule  57a  shall  be  for  four  postal  quarters 
beginning  after  the  filhig  date  of  the 
request  Tbe  cost  raU-forward  may  be 
developed  by  extendhig  the  cost 
forecasting  BKidsl  used  Id  tiie  Isst 
omnibos  rate  case  (utilisiag  available 
actaal  data).  Volume  and  revenue 
estimatea  required  by  these  rules  shall 
utilise,  to  tbe  extent  practicable,  tfie 
factors  identified  in  rule  54  ()](6),  and 
must  be  fiiUy  explained,  witih  all 
available  supporting  docamcntation 
supplied,  but  they  need  not  be 
econametriuilly  derived. 

(c)  Every  fiormal  request  made  under 
the  provisions  of  I  i  300U7  Oraegh 
3001.57c  riiaU  contain  an  explanatian  of 


why  the  change  proposed  by  the  Postal 
Service  is  a  reasonable  response  to  tfte 
change  in  the  market  for  expedited 
debi^ry  services  to  which  it  is  intoided 
to  respond. 

(d)  Every  formal  raquest  made  under 
the  provision*  of  SS  3001.57  through 
3001.57c  shall  be  accompanied  by  the 
then  effective  Domestic  MaU 
Classification  Scfaedale  sections  whidi 
would  have  to  be  altered  in  order  to 
implement  the  changes  proposed  by  the 
Postal  Service,  and,  arranged  in  a 
legislative  format,  the  text  of  the 
replacement  Domestic  Mail 
ClassificstiaD  Schedale  sections  die 
Postal  Service  proposes. 

(e)  In  addition  to  the  required  test 
period  cost  estimates,  every  formal 
request  made  under  the  provisions  of 
9  S  3001.57  throu^  3001.570  shall  be 
accompanied  by  a  statement  of  the 
attributable  coets  by  segment  and 
component  for  Exprosa  Mail  service 
determined  in  acctKdance  with  the 
attibutable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibos  rate  case,  for  tbe  base  year 
used  in  that  case,  and  for  each  fiscal 
year  thereafter  for  which  cost  data  is 
available.  If  the  Postal  Service  believes 
that  an  adjustment  ta  that  methoddogy 
is  warranted  it  may  also  provide  coats 
using  alternative  methodologies  as  Itmg 
as  a  full  rationale  fot  the  proposed 
changes  is  provided. 

(f)  Each  formal  request  made  under 
the  provisions  of  S  S  tOOl.57  through 
3001.57c  shall  include  a  description  of 
all  operational  chaD|es,  occurring  since 
the  most  recent  omnibus  rate  case, 
having  an  important  impact  on  the 
attributable  cost  of  Express  Mail  Postal 
Service  shall  inclnda  an  analysis  and 
estimate  of  the  cost  Impact  of  each  such 
operational  change. 

(g)  Every  formal  request  made  under 
the  provisions  of  S  S  8001.57  through 
3001.57c  shall  be  accompanied  by  a 
statement  of  die  actaal  Express  Mail 
revenues  of  the  Postal  Service  from  the 
then  effective  Express  Mail  rates  and 
fees  for  the  most  reoent  four  quarters  for 
which  information  is  available. 

(h]  Eadi  fomtal  request  made  under 
the  provisions  of  {9  9001.57  through 
3001.57c  shall  be  aceompanied  by  a 
complete  desoiptioa  of  the  change  in 
the  market  for  expedited  delivery 
SCTvices  to  which  the  Postal  Service 
proposal  is  in  response,  a  statement  of 
when  that  change  toc^  place,  the  Postal 
Service's  analysis  of  the  anticipated 
impact  of  that  change  on  the  market, 
and  a  description  of  characteristics  and 
needs  of  customers  and  market 
segments  affected  by  this  change  which 
the  proposed  Express  Mail  rates  are 
designed  to  satis^. 


(T)  Btdi  formal  request  made  under 
the  provisions  of  99  3001.57  through 
3001.57c  shall  include  estimates,  on  a 
quarterly  basis,  of  test  period  volumes, 
revenues,  and  attributable  costs 
determined  in  accordance  with  the 
attributable  cost  methodology  adopted 
by  the  Commission  in  the  most  recent 
omnibus  rate  case  for  each  Express  Mail 
service  for  which  rate  changes  are 
proposed  assuming: 

(1)  Rates  remain  at  their  existing 
levels,  and 

(2)  Rates  are  changed  after  90  days  to 
the  levels  suggested  in  the  request. 

QKl}  Each  formal  request  made  under 
the  provisions  of  9  §  300157  through 
3001.57c  shall  be  accompanied  by  the 
following  information,  for  each  quarter 
following  the  base  year  in  tbe  most 
recent  omnibus  rate  case: 

(i]  Estimated  volume  by  rate  cell,  for 
each  Express  Mail  service; 

(ii)  Total  postage  pounds  of  Express 
Mail  rated  at: 

(A)  Up  to  %  pound. 

(B)  %  pound  up  to  2  pounds, 

(C)  2  pounds  up  to  5  pounds;  and 

(iii)  Total  pounds  of  Express  Mail  and 
of  each  odier  subclass  of  mail  carried  on 
hub  contracts. 

(2)  In  each  instance  when  rates 
change  based  on  a  proceeding  under  tbe 
provisions  of  §S  3001.57  throij^ 
3001.57c  the  Pratal  Service  shall 
provide,  one  year  after  tfie  conchisicm  of 
the  test  period,  the  data  described  in 
9  3001.57a(iUl)  (i)-(ui},  for  each  of 
the  foor  quarters  of  the  lest  period. 

(k]  Each  formal  request  made  rnider 
the  provisions  of  9  §  3001.57  throng 
3001.57c  shaQ  include  analyses  to 
demonstrate: 

(1)  That  the  proposed  rates  are 
consistent  with  the  factors  Hsted  in  39 
U.S.C.  3e22(b). 

(2)  That  the  proposed  rate  changes  are 
in  the  public  interest  and  in  accordance 
with  die  policies  and  applicable  criteria 
of  the  Act,  and 

(3)  That  the  proposed  rates  will 
preserve,  or  minimize  erosion  of,  the 
Express  Mail  contribution  to 
institutional  costs  recommended  in  the 
most  recent  omnibus  rate  case. 

(1)  Each  formal  request  made  under 
the  provisions  of  99  3001.57  through 
3001.57c  shall  be  accompanied  by  a 
certificate  that  service  of  the  filing  in 
accordance  with  9  3001J57b(c]  has  been 
made. 

S 3001.57b   Mailist  response  rste 

of  piMic  notice  ens 


(a)  The  purpose  of  this  section  is  to 
provide  s  schedule  for  expecting 
proceedings  when  a  trial-type  hearing  is 
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required  in  a  proceeding  in  whidi  die 
Postal  Service  proposes  to  adjust  ratea 
for  Express  Mail  service  ni  (Hder  to 
respond  to  a  change  in  die  maricet  bx 
expedited  delivery  services. 

(b)  The  Postal  Service  shall  not 
propose  for  consideration  under  the 
provisions  of  91 3001.57  throu^ 
3001.57c  rates  lower  than: 

(1)  The  average  per  piece  attributable 
cost  for  Express  Mail  service 
determined  in  the  most  recent  omnibus 
rate  case,  or 

(2)  The  average  per  piece  attributable 
cost  for  Express  Mail  service  as 
determined  by  the  Postal  Service  in 
accordance  with  9  3001.57a(e)  for  the 
most  recent  fiscal  year  for  which 
information  is  available,  whichever  is 
higher.  Neither  shall  the  Postal  Service 
propose  a  rate  for  any  rate  cell  whidi  is 
lower  than  the  estimated  test  period 
attributable  cost  of  providing  that  rate 
cell  with  service. 

(c)(l]  Persons  who  are  interested  in 
participating  in  Express  Mail  Market 
Response  Rate  Request  cases  may 
register  at  any  time  with  the  Secretary 
of  the  Postal  Rate  Commission,  who 
shall  maintain  a  publicly  available  list 
of  the  names  and  business  addresses  of 
all  such  Express  Mail  Market  Response 
Registrants.  Persons  whose  names 
appear  on  this  list  will  automatically 
become  parties  to  each  Express  MaU 
Market  Response  rate  proceeding.  Other 
interested  persons  may  intervene 
pursuant  to  9  3001.20  within  28  days  of 
the  filing  of  s  formal  request  made  under 
the  provisions  of  99  3001.57  throu^ 
3001.57&  Parties  may  withdraw  bam  the 
register  or  a  case  by  filing  a  notice  widi 
the  Commission. 

(2)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

99  3001.57  through  3001.57c  it  shall  on 
that  same  day  effect  service  by  hand 
delivery  of  the  complete  filing  to  eadi 
Express  Mail  Maricet  Response 
Registrant  who  maintains  an  address  for 
service  within  the  Washington 
metropolitan  area  and  serve  the 
complete  filing  by  Express  MaQ  service 
on  all  other  Registrants.  Each 
Registratnt  is  responsible  for  insuring 
that  his  or  her  sdifress  remahis  current 

(3)  When  the  Postal  Service  files  a 
request  under  the  provisions  of 

99  3001.57  through  3001.57c  it  ^aU  on 
diat  same  day  send  by  Express  Mail 
service  to  all  partic^wnls  in  the  most 
recent  omnttius  rata  case  a  notice  which 
briefly  describes  its  proposal  Such 
notice  sfaaU  indicate  on  its  first  page  duU 
it  is  a  notice  of  an  Express  MaU  Market 
Response  Rata  Request  to  be  considered 
under  ll  300157  throng  3001.57c.  and 
identify  the  hat  day  for  filiag  a  notice  of 
intervcndfon  witb  ^e  4 


(d)  bn  die  absence  of  a  compelling 
showing  of  good  cause,  the  Postal 
Service  and  parties  shafl  cakailate 
Express  Mail  costs  in  sccordance  with 
the  methodologies  used  by  the 
Commission  hi  the  most  recent  onmibus 
rate  case.  In  the  analysis  of  customers' 
reactiooa  to  the  change  bi  the  market  for 
expedited  delivery  services  which 
prompts  the  request  the  Postal  Service 
and  parties  nay  estimate  die  demand 
for  segments  of  the  expedited  delivery 
market  and  for  types  of  customers  which 
were  not  separately  considered  when 
estimating  volumes  in  the  most  recent 
omnibus  rate  case. 

(e)(l}  In  the  event  thst  s  party  wishes 
to  dispute  as  an  issue  of  fact  whether 
the  Postal  Service  property  has 
calculated  Express  MaQ  costs  or 
volumes  (either  before  or  sfter  its 
proposed  changes),  or  wishes  to  dispute 
whether  die  change  in  the  market  for 
expedited  delivery  services  dted  by  the 
Postal  Service  has  actually  occurred,  or 
wishes  to  dispute  ii^ther  die  rates 
proposed  by  tbe  Postal  Service  are  a 
reasonable  re^ionse  to  the  change  in  the 
market  for  expedited  delivery  services 
or  are  consistent  with  the  policies  of  the 
Postal  Reorganization  Act  that  party 
shall  file  with  the  Commission  s  request 
for  a  hefuing  within  28  days  of  the  date 
that  the  Postal  Service  files  its  request 
The  request  for  hearing  shaD  state  with 
specificity  the  fact  or  facts  set  forth  in 
the  Postal  Service's  filing  that  die  party 
disputes,  and  when  possible,  what  the 
party  believes  to  be  the  true  fact  or  facts 
and  the  evidence  it  intends  to  provide  in 
suppwt  of  its  position. 

(2)  The  Ctnamission  will  not  hold 
hearings  on  a  request  made  pursuant  to 
9  9  9001JS7  through  3001.57c  unless  it 
determines  that  there  is  a  genuine  issue 
of  material  fact  to  be  resolved,  and  that 
a  hearing  is  needed  to  resolve  this  issue. 

(3)  Whedier  or  not  a  hearing  is  held, 
the  Commission  may  request  briefs  and/ 
or  argument  on  an  expedited  schedule, 
but  in  any  circumstance  it  will  issue  its 
recommended  decision  as  pnunptly  as  is 
consistent  with  its  ststutory 
responsibilities. 

(4)  In  order  to  assist  in  the  rapid 
development  of  an  adequate  evidentiary 
record,  alt  participants  may  file 
appropriate  discovery  requests  on  other 
participants  ss  soon  as  an  Express  Mail 
Maiicet  Response  Rate  Request  is  filed. 
Answers  to  such  discovery  requests  will 
be  due  within  10  days.  Ol^ections  to 
such  discovery  requests  must  be  made 
within  10  days  In  the  form  of  a  Motion  to 
Excuse  from  Answering,  with  service  on 
te  questionng  pertidpMit  made  by 
hand,  facsimile,  or  expe<fited  delivery. 
Responses  to  Motions  to  Exease  from 
Answering  must  be  submitted  within 


seven  dsys,  and  should  such  a  motien 
be  denied,  the  answers  to  die  disco vciy 
in  question  are  due  within  seven  days  of 
the  denial  thereof.  It  is  the  CoBmussion's 
intention  that  parties  resolve  discovery 
disputes  iftformaOy  between  themselves 
whenever  possible.  The  Commission, 
therefore,  encourages  the  party 
receiving  discovery  requests  considered 
to  be  unclear  or  objectionable  to  contact 
counsel  for  the  party  filing  the  discovery 
requests  whenever  further  explanation 
is  needed,  or  a  potential  discovery 
dispute  might  be  resolved  by  means  of 

such  r-nTnTniinirntinn. 

(5)  If,  either  on  its  own  motion,  or 
after  having  received  a  request  for  s 
hearing,  the  Commission  concludes  that 
there  exist  one  or  more  genuine  issues  of 
material  fact  and  that  a  hearing  is 
needed,  the  Commission  shall  expedite 
the  conduct  of  such  record  evidentiary 
hearings  to  meet  both  the  need  to 
respond  prompUy  to  changed 
circumstances  in  the  market  and  the 
standards  of  5  U.S.C.  556  and  557.  The 
procedural  schedule,  subject  to  change 
as  described  in  paragraph  (eK6)  of  tUs 
section,  is  as  fofiows:  Hearings  on  the 
Postal  Service  case  will  begin  35  days 
after  the  filing  of  an  Express  Mail 
Market  Response  Rate  Request;  parties 
may  file  evidence  either  in  support  of  or 
in  opposition  to  die  Postal  Service 
proposal  49  days  after  the  filing; 
hearings  on  the  parties'  evidence  will 
begin  56  days  after  the  filing;  briefs  will 
be  due  70  c^ys  after  the  filing:  and  reply 
briefs  will  be  due  77  days  after  the  filing. 

(6]  The  Presiding  Officer  may  adjust 
any  of  the  schedule  dates  prescribed  in 
paragraph  (eK5)  of  this  secticm  in  the 
interests  of  fainiess,  or  to  assist  in  the 
devek^Hnent  (rf  an  adequate  evidoitiary 
record.  Requests  for  the  opportunity  to 
present  evidence  to  r^ut  a  submission 
by  a  participant  other  than  the  Postal 
Service  should  be  filed  withm  three 
working  days  of  the  receipt  of  that 
material  into  the  evidentiary  record,  and 
should  include  a  description  of  the 
evidence  to  be  offered  and  the  amount 
of  time  needed  to  prepare  and  present  it 
Requests  for  additionial  time  will  be 
reviewed  with  consideration  as  to 
whether  the  requesting  participant  has 
exercised  due  diligence,  and  whether 
die  requesting  participant  has  been 
unreasonably  delayed  from  fiilly 
understanding  the  proposal 

93e»l57e 


The  Goranission  will  issue  s 
recommended  dedsioa  »  sccordance 
widi  die  poBcies  of  30  U3.C  and  wWsh 
it  deferaiines  would  be  s  ressonable 
nspaoM  to  the  change  in  the  market  for 
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expedited  delivery  services.  The 
purpose  of  S  S  3001.57  through  3001.57c  is 
to  allow  for  consideration  of  Express 
Mail  Market  Response  Rate  Requests 
within  90  days,  consistent  wiQi  the 
procedural  due  process  rights  of 
interested  persons. 

By  the  CommiMion.  Chairman  Steiger  not 
participating.  Commissioner  LeBlanc 
dluenting. 

Chariw  L  Oapp, 

Secretary. 

[FR  Doc.  m-moe  Filed  &-1S-88;  &-4S  am] 

NJJM  coca  mo-fw-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-30012SA;  FRL-3629-5] 

Revocation  of  Heptachlor  Tolorances 

agency:  Environmental  Protlection 

Agency  (EPA). 

ACnow;  Final  rule. 

summary:  This  document  (1)  revokes  all 
interim  tolerances  and  permanent 
tolerances  for  residues  of  the  insecticide 
heptachlor  (1,4,5.6,7,8.8-heptachloro- 
3a,4,7,7a-tetrahydro-4,7-methanoindene] 
and  its  oxidation  product  heptachlor 
epoxide  (l,4,5,e,7,8,8-heptachloro-2,3- 
epoxy-2.3,3a,4,7,7a-hexahydro-4,7- 
methanoindene];  (2]  lists  the  action 
levels  EPA  is  recommending  to  the  Food 
and  Drug  Administration  (FDA)  and  to 
the  Food  Safety  and  Inspection  Service 
(FSIS)  of  the  U.S.  Department  of 
Agriculture  (USDA)  to  replace  the 
revoked  tolerances;  and  (3)  lists  EPA's 
recommendations  to  FDA.  and  to  FSIS 
and  the  Agricultural  Marketing  Service 
(AMS)  of  USDA  regarding  existing 
action  levels  for  commodities  for  which 
tolerances  had  not  been  established. 
EPA  initiated  this  rule  to  remove 
pesticide  tolerances  for  which  related 
registered  uses  have  been  cancelled. 
EFFEcnvi  DATE  Effective  on  August  16, 
1989. 

AOORESSES:  Written  objections, 
identified  by  the  document  control 
number  [OPP-300125A],  may  be 
submitted  to  the  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708, 401  M  St.,  SW..  Washington,  DC 
20460. 
PON  FURTHER  INFORMATION  CONTACT: 

By  mail:  Patricia  Critchlow,  Registration 
Division  (H-7505C).  Environmental 
ProtecUon  Agency.  401 M  St.,  SW.. 
Washington.  DC  2046a 

Office  location  and  telephone  numben 
Rm.  716.  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  (703)-557-1806. 


SUPPLEMENTARY  INPOiMATION:  EPA 

issued  a  proposal,  published  in  the 
Federal  Register  of  December  11, 1985 
(SO  FR  50643),  which  proposed  the 
revocation  of  all  tolerances  in  40  CFR 
180.104  and  the  interim  tolerances  in  40 
CFR  180.319  for  residues  of  the 
insecticide  heptachlor  and  its  oxidation 
product  heptachlor  epoxide. 

The  December  11, 1885  Federal 
Register  proposal  also  listed  the  action 
levels  which  EPA  intended  to 
recommend  to  FDA  aod  USDA  to 
replace  the  tolerances  once  the  rule 
revoking  the  tolerances  is  final.  The 
action  levels  would  pertain  to 
unavoidable  pesticide  residues  which 
can  continue  to  occur  in  the  food  and 
feed  commodities  for  which  tolerances 
had  been  established  because  of  the 
persistence  of  the  pesticide  in  the 
environment.  The  proposal  also  listed 
EPA's  intended  recommendations  to 
FDA  and  USDA  regarding  existing 
action  levels  for  food  and  feed 
commodities  for  which  tolerances  had 
not  been  established  and  which  may 
contain  unavoidable  residues  of  the 
pesticide  because  of  environmental 
contamination. 

No  requests  for  referral  to  an  advisory 
committee  were  received  in  response  to 
the  notice  of  proposed  revocation. 

Two  comments  were  received  in 
response  to  the  notice  of  proposed 
revocation. 

The  Platte  Chemical  Co.  expressed 
concern  that,  with  the  final  revocation  of 
the  heptachlor  tolerances,  remaining 
stocks  of  its  heptachlor  seed  treater 
already  in  the  distribution  system  might 
not  be  allowed  to  be  sold  or  used;  these 
stocks  were  in  existence  prior  to  the 
manufacturing  cut-off  date  of  March  6, 
1978.  Platte  referred  to  a  pesticide  notice 
(PR  Notice  76-2)  issuad  by  EPA  on 
March  28, 1978,  which  discussed  the 
cancellation  and  phaae-out  of  products 
containing  heptachlor.  Platte  pointed  out 
that  the  PR  Notice  stated  that  sale  and 
use  of  existing  stocks  of  registered  end- 
use  products  which  were  in  existence  on 
March  6, 1978,  may  be  continued  until 
such  stocks  are  e^diausted,  provided 
that  the  product  is  not  used 
inconsistently  with  its  label. 

The  issue  of  the  distribution  of  the 
remaining  existing  stocks  of  Platte's 
heptachlor  seed  treatment  product  is 
independent  from  this  tolerance 
revocation  action.  However,  the  Agency 
does  not  expect  residaes  of  heptachlor 
to  occur  in  crops  grown  from  seeds 
which  have  been  treated  with 
heptachlor  in  accordance  with  its 
labeling.  Therefore,  the  revocation  of  the 
heptachlor  tolerances  would  not  prevent 
the  sale  and  distribution  of  any  crops 
grown  from  any  allowable  use  of 


heptachlor-treated  seeds.  EPA  considers 
it  appropriate  to  proceed  with  this 
revocation  action  in  order  to  eliminate 
any  implied  sanctioning  of  the  presence 
of  heptachlor  residues  in  food  and  feed 
commodities. 

The  National  Food  Processors 
Association  (NFPA)  requested  that  the 
recommended  replacement  action  level 
of  0.02  part  per  million  (ppm)  residues  of 
heptachlor  and  heptachlor  epoxide  on 
pumpkins  be  increased  to  0.05  ppm.  The 
Agency  has  reviewed  the  information 
submitted  by  the  NFPA  in  support  of 
this  request  and  concludes  that  the 
current  action  level  recommendation  of 
0.02  ppm  is  appropriate  for  residues  of 
heptachlor  and  heptachlor  epoxide  in  or 
on  pumpkins. 

Summarized  below  are  the  Agency's 
conclusions  on  the  three  general  reasons 
NFPA  gave  as  necessitating  an  increase 
in  the  action  level  for  residues  of 
heptachlor  and  heptachlor  epoxide  on 
pumpkins. 

First,  NFPA  felt  that  no  correlation 
exists  between  soil  residues  in  pumpkin 
fields  and  residues  in  the  pumpkins 
grown  in  these  fields;  therefore,  residues 
in  pumpkins  are  likely  to  be 
unpredictable  and  erratic  and,  therefore, 
could  exceed  the  currently 
recommended  action  levd  of  0.02  ppm. 

Based  on  its  review  of  Available  data, 
EPA  agrees  with  NFPA  that  there  seems 
to  be  no  correlation  between  soil 
residues  of  heptachlor  in  pumpkin  fields 
and  residues  of  heptachlor  in  the 
pumpkins  grown  in  these  fields. 
However,  the  Agency  also  believes, 
from  statistical  analyses  of  these  residue 
data,  that  it  is  very  unlikely  that 
residues  in  pumpkins  will  exceed  0.02 
ppm.  This  determination  Is  based  on  the 
fact  that  each  pumpkin  sample 
comprising  the  residue  data  analyzed 
was  from  a  field  which  had  tested 
positive  for  soil  residues  of  heptachlor 
during  the  same  time  period;  statistical 
skewing  was  avoided  by  not  including 
any  pumpkin  samples  from  fields  which 
had  been  negative  for  detectable 
residues  during  this  period. 

Second,  NFPA  pointed  out  that 
heptachlor  residues  in  soil  do  not  appear 
to  decline  in  a  predictable  fashion;  in 
fact,  residues  measured  ia  certain  fields 
showed  increases  from  oae  year  to  the 
next. 

EPA  agrees  that  the  data  NFPA 
submitted  do  show  that  soil  residue 
values  remain  constant  or  even  increase 
in  some  fields.  However,  EPA  also 
agrees  with  NFPA's  earlier  statement 
that  there  seems  to  be  no  correlation 
between  these  soil  residue  increases 
and  the  residues  being  fotmd  in 
pumpkins.  Therefore,  since  available 
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residue  data  luggest  that  H  ia  uidikely 
that  residues  of  heptadilor  in  jmmpkina 
will  exceed  0.02  ppm,  ttu  increase  in  soil 
residues  m  some  fields  is  not  considered 
significant  at  the  present  tfane. 

Third,  NFPA  stated  diat  fiekls 
containing  soil  residaes  of  heptacidor 
greater  than  0X2  iqrai  are  rcjerted  for 
the  growing  of  pumpkins  on  the  basis 
that,  if  pnmplrins  were  grown  in  these 
fields,  residues  of  heptachlor  in  the 
pumpkins  would  be  likely  to  exceed  the 
recommended  action  level  of  0.02  ppm. 
NFPA  did  not  identify  who  is 
responsible  for  rejecting  these  fields,  the 
individual  puoqikin  growers  or  NFPA 
itself,  nor  who  formulated  the  guidance 
to  be  followed  to  determine  which  fields 
of  reject 

EPA  concludes  from  its  review  of  the 
available  residue  data  that  it  is  not 
evident  that  residues  of  heptachlor 
would  be  expected  to  exceed  0.02  ppm 
in  pumpkins  which  are  grown  in  fields 
containing  soil  residues  of  heptachlor 
greater  than  0.02  ppm.  No  correlation  is 
evident  in  the  studies  submitted  by 
NFPA  between  soil  residues  up  to  0.021 
ppm  and  residues  in  die  pumpkins. 
Therefne,  this  consideration  does  not 
support  and  increase  in  the  proposed 
recommended  action  level 

Based  on  die  information  considered 
by  the  Agency  and  discussed  in  detail  in 
the  December  11, 1985,  i»oposal  and  in 
this  final  rule,  the  Agency  is  hereby:  (1) 
Revoking  all  iterances  for  residues  of 
heptachlor  and  heptachlor  epoxide 
listed  in  40  CFR  18ai04.  and  (2)  revokrag 
the  interim  tc^erances  listed  in  40  CFR 
180.319  qwdfically  for  residues  of 
heptachlor. 

The  tables  which  follow  show  the 
current  tolerances  (Table  1),  interim 
tolerances  (Table  2),  and  actitxi  levels 
(Table  3)  for  heptachlor,  and  the 
Agency's  current  recommendations  for 
replacement  action  levels.  Also  included 
in  these  tables  are  the  action  levels 
which  were  previously  recommended, 
based  on  older  monitoring  data,  and 
published  in  the  December  11, 1965, 
proposed  rule. 

Recommendations  for  individually 
listed  commodities  are  nicorporated  into 
crop  groups  as  described  in  40  CFR 
180.34(f)  whenever  possible.  EPA  has 
addressed  all  crop  groapings  for  which 
there  are  residue  monitoring  samples, 
whether  or  not  dioe  are  existing 
tolerances  or  action  levels  for  a 
particular  crop  gnnqx. 

EPA  is  recommending  to  FDA  and 
FSIS  diet  the  ft^owing  Mtion  levels  for 
the  sum  of  residttes  of  beptacMor  and 
heptat^lor  epoxide,  expressed  in  parts 
per  BiDioR  [ppny  replace  Ae  tolerances 
for  heptuhior  and  its  oxidation  product 


heplaeMoT  epoxide,  which  are  being 
revoked: 

Table  1.^— Current  Toierancea  and  Rec- 
ommended Replacement  Action  Levels 
for  Heptachtor  (Rus  Heptachlor  Expox- 
kle> 


ConMMxSliet 


Alfalfa 

Apptot 

Bartey 

Beans,  llcna... 
Beans,  snap. 

BeMs 

Beets,  sugar.. 
Blackeyed 


^vouta. 


Ckrots. 

OauMower 

Cnefiies.........« 

QOMT „ 

Clover,  sweat. 
Com 

Cowpeas 

Grapea ._...._.. 
Grasa 

(peatura)—... 
Grass  (range). 
KoMrabi ......_... 


Currant 
(ppm) 


•0(0.05) 

>  0(0.05) 

>  0(0.03) 
'0(0.03) 

0.t 

<  0(0.06) 

>  0(0.05) 

'0(0.09 

>0(0.06) 
0.1 
>0(0X)9 
>0(0i>5) 
■0(0.05) 
>O(0i>S) 

>  0(0.05) 

<  0(0.05) 
■0(0.05) 
■0(0.05) 
■0(0.0S) 

>  0(0.05) 
■0(0.05) 
'0(0.05) 

0.1 
0 

'0(0.1> 

m 


'0(0.09) 
>0(0.05) 
0(0.05) 
■0(0.019 
■0(005) 
'0(005) 
'0(0.05) 
■0(0.05) 
01 

>  0(003) 

>  0(003) 
■0(0.03) 

■0(0.05) 
<*  0(0.02) 


■0(0U)S) 
■0(0.03) 


^wiout 


replaee- 
acbon 
(ppn» 


mt 


O02 
0.02 
0.02 
0.02 
O02 
0.02 
0.02 

0.02 

0.02 
0.02 
O02 
0.02 
0.02 
0JD2 
0.02 
0i>2 
0D2 
002 

Qsa 

0.02 
0.02 
O02 
O02 
0.2 


01 


0.02 
0.02 
OQ2 
0.02 
O02 
0.02 
0.02 
0.02 
O02 
0.02 

O02 
O02 

0.02 
0.02 


O02 
002 


Current 
recoriK 


replace- 
action 
(ppm) 


•O01 
•0.01 
•0.01 
*•  'OOI 
*  '001 
••'O.OI 
••'0.01 

»  '001 

•O01 
•0.01 
»'0.01 
•0.01 
•0.01 
•0.01 

*oxn 

«O01 

0.01 

'•O01 

"0.01 

••  "001 

••  "0.01 

•0.01 

"0.01 

"0.2 

Oattiasis) 


01 

(tatbeaie) 

*O01 

'•0.01 

•0.01 

O01 

•■•001 

0.02 

»'O01 

"0.01 

*'0.01 

•0.01 

♦0.01 
•001 

*'0.01 
*  »0.01 


*  '0.01 


'The  Iniit  ahown  In 


uaetf  1^  FDA  IB  entorce  Sie  "aero  lotervi 
'This  comnwdity  ia  included  under  tie 
recjoiuwewdattaw  Idr  9ie  crop  arown 


pcevioualy 

cSon  level 
"Mon-graaa 

■Thia  commodity  is  included  under  the  action  level 
recawwewdSllon  fer  tbe  crap  groee  "Pome  fmlla." 

•TMe  ooRanedMy  la  IwcliiUed  ender  Sw  ecSoe  level 
reoommendaSon  for  Ihe  crap  group  Xereel  gralna." 

•The  weonawendaa  aeSon  bvef  Is  el  or  near  Vie 


aeaMlcal  iwaMiod  fena  of  eefcScw  (ftOl  ppm  lor 
oorroned  reaiduoi  of  heptachlor  plya  hepCetMei 
epoxide). ' 
•Thie  oonraodKr  la  Ineluead  under  SwaclkM  level 
for  the  crap  graup  "kagum*  \ 


*TWa  cimiinoiJ^  h  kduded  widar  Via  acSoo  taval 
reoomnweMDn  nrtfie  crop  group  "Root  Mtf  lubsi 

'HTmeannoai^  a  Indudsd  under  »a  etket  IbmI 
'eoommendeSon  nr  the  crap  0Ois  "SiaaiBe  (ooiel 

•ThlB  oommodtv  to  (nokided  under  Vw  ■eSonlBvar 
leoommandaaDn  for  >«  crap  graup  "Stone  fcuNa." 

"TWe  CBiMmxWy  to  kicSidBd  under  tm  acaon 
level  recommendeiion  for  ffie  crap  greiB  "SmsV 
fruits  «id  berriea." 

"Thto  oommodtef  to  Included  under  the  eclion 
level  reoananendeebn  for  ■«  enp  aoup  'Xtaeey 
focMB,  iDdder,  mti  (■»." 

"thto  corwBodByto  Included  undv  Sw  acSoa 
level  leeomeeiKiBeen  tor  Vte  orap  graup  "Leeljr 

'^Thie  comwocg^  to  included  wder  tne 
level  recommendeSon  for  "re^  meet,  enr 
byprx)ducli  Iram  catHe^  goats,  horaee,  Aeep, 
pcul^,  end  rrtMs." 

'••rfie  commodl^  to  Included  under  eia  acSon 
level  recommendiBon  (tar  the  erap  Qfovp  "BiA 
vegetablee." 

''The  ftnR  shown  In  perenlheaee  In  Vie  ounent 


in  torneloee.  Thto  toiM  wee  pw^ 

ousiy  ueed  by  FDA  to  entarae  the  "aera"  toterawofc 

■•Thto  ooriimodl^  to  included  under  «w  action 

level  racommmdaaon  tor  the  crop  group  "fiuMny 

vegetables  (except  CMCuibile)." 


The  limits  in  parentheses  shown  in 
Table  1  above  have  been  mocfified  from 
the  limits  which  were  hsted  in  Table  1  of 
the  proposed  rule  to  agree  with  the 
limits  ciucntly  being  used  by  FDA  for 
enforcement  of  the  "zero"  tolerances. 
FDA  has  improved  the  analytical 
capability  td  their  multi-residue  method 
since  the  limits  were  set  The  limits  in 
parentheses  which  were  listed  in  the 
proposed  rule  represented  the  improved 
analytical  capabifity  of  the  multi-residue 
method  at  that  time  and  also  reflected 
the  action  levels  which  EPA  intended  to 
recommend  to  FDA  at  that  time  to 
replace  the  tolerances  being  revoked. 
Finther  improvements  is  analytical 
capability  are  now  reflected  in  lower 
recommended  action  levels  for  many 
commodities. 

EPA  is  recommending  to  FDA  the 
action  levels  listed  below  for  the  sum  of 
residues  of  heptachlor  and  heptachlor 
epoxide,  expressed  in  ppm,  to  replace 
the  foUowii^  interim  tolerances  for 
residues  of  heptachlor,  listed  in  40  CFR 
180.319,  which  are  being  revoked. 

Table  2.— Current  Interhui  Toler- 
ances AND  RECOI^ENDED  REPLACE- 
MENT Action  Levels  for  Heptachlor 
(Plus  Heptachlor  Epoxide) 


Previous 

Cwrani 

CUfTWt 

IntBnni 
loter- 
anoae 
ippm) 

mended 

replace 

ment 

action 

levels 

frandsd 
leveto 

(ppm) 

(ppn4 

O01 

0.02 

•otn 

001 

O02 

*ojn 

Oni  iMnnlimrrlww 

0.01 

0.02 

'om 

D9Wb6fT1M .«».»»..« 

0.01 

0.02 

'oxn 

Peppers .. 

01 

0.02 

•  'OOI 

Reapberrtee     

O01 

002 

»O01 

0.02 

0.02 

*  *o.(n 
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■Tliis  oommodlty  Is  jndudad  under  the  action 

til  rKomnwndation  lor  the  crop  group  "Small 
CuMs  and  banlM." 

■T)w  racommandad  action  laval  is  at  or  nev  the 
analytical  method  knit  of  detection  (0.01  ppm  lor 
oombnad  rsaiduos  of  heptacMor  plus  heptachlor 
agooxide). 

■This  commodity  Is  indudad  under  the  action 
Iswaf  racommandation  for  the  crop  group  "Fruiting 
vagataWaa  (except  cucurtiiU)." 


EPA  is  reconunending  to  FDA.  FSIS. 
and  AMS  the  following  action  levels  for 
the  sum  of  residues  of  heptachlor  and 
heptachlor  epoxide,  expressed  in  ppm. 
to  replace  the  existing  action  levels. 
Individually  listed  commodities  have 
been  incorporated  into  crop  groupings 
as  described  in  40  CFR  180.34(0 
whenever  possible;  action  levels  are 
being  recommended  in  terms  of  the  crop 
when  possible  and  for  individual 
commodities  for  those  commodities  not 
included  in  crop  groupings. 

Table  3— Current  Action  Levels  and 
Recommended  Replacement  Action 
Levels  for  Heptachlor  (Plus  Hep- 
tachlor Epoxide) 


Commodities 

Current 

action  level 

(ppm) 

Previous 
recom- 
mertded 
replay- 
fnwit 
action 

lOVvlS 

(ppm) 

Current 
recom- 
menoeo 
replace- 
ment 
action 
levels 
(ppm) 

AnkTwlfMd. 

0.03 
0.05 
0.05 

0.05 

>0  01 

Artichokaa 

Beans,  except 

snapbeans... 
Bnssict 

(coie)  leafy 

vageta- 

bies*'* 

0.02 
0.02 

0.02 
0.02 

0.01 
0.01 

'■«  0.01 
0  01 

Buto 
vegetables*. 

0  01 

Cereal 
grains* 

0  01 

Citrus  Injits  * .... 

Cucurbit 

vegetables'.. 
Eoolant 

0.05 
0.05 

0.05 
0.03 

0.3 
(fat  basis) 

0.05 
0.3 

0.02 
0.02 

0.02 
0.02 

0.2 
kfat  basis) 

0.02 
0.3 

0.01 
•0.02 

0.02 
>-*0  01 

Eggs 

■  oni 

Fat  meat,  and 
meat 

byproducts 
from  cattle, 
goats, 
fwrsas, 
sheep, 
•wma, 
poultry,  and 
rabbits. 

02 

Figs 

(fat  basis) 
■  0  01 

Fish....- 

Fniting 

vegetables* 

except 

1 
■0  01 

Grass  forage, 
fodder,  and 
h«y*- 

'0.01 

Table  3— Current  Action  Levels  and 
Recommended  Replacement  Action 
Levels  for  Heptachlor  (Plus  Hep- 
tachlor Epoxide)— Continued 


Commodities 

Current 

action  level 

(ppm) 

Previous 
recom- 
mended 
replace- 
ment 
action 
levels 
(ppm) 

Current 
recom- 
mended 
replace- 
ment 
action 

(ppm) 

Leafy 

0.05 

*  0  01 

Leafy 
vegetables 
(except 
Brassica)  *  .... 

0.02 

0  01 

Legume 

vegetables*. 
Melons 

1  0  01 

0.05 

0.02 

•0  02 

Non-grass 
animal 
feeds* 

0  01 

Okra 

O.OS 
0.05 
0.05 

0.02 
0.02 
0.02 

•  ■•  0  01 

Pears 

■  0  01 

PImentoes 

'■•0.01 
0  01 

Pumpkins 

Quinces 

0.05 
0.05 
003 

0.02 
0.02 
0.02 

•0.02 
•0  02 

Rtoe.  grain 

Root  and 

tuber 

vegetables  * . 

•0  01 
'0  01 

Salsify  tops  * .... 

0.02 

•0  01 

Small  fruits 

0.05 

'"  0.01 

Small  fnjits* 
artd  berries.... 

0.02 

0.02 
0.02 

0  01 

Squash 
(summer  or 

0.05 
0.05 

•0  02 

Stone  fnjits*.... 

0.01 

■  The  recommended  action  level  is  at  or  near  the 
analytical  method  limit  of  detection  (0.01  ppm  for 
combined  residues  of  heptachlor  plus  heptachlor 
expoxMe). 

•This  commodity  is  inoluded  under  the  action 
level  recommendation  for  |he  crop  group  "Legume 
veoetables." 

'The  commodities  Included  in  this  crop  group  are 
listed  in  40  CFR  180.34(f). 

*  Most  of  ttie  commoditias  included  under  the  old 
crop  group  "Leafy  veget^>les '  are  now  included 
under  one  of  the  two  crop  (roups  "Leafy  vegetables 
except  Bnassica"  or  'Bnaeica  (cole)  leafy  vegeta- 
bles. '.An  exception  to  this.*  salisfy  tops  which  will 
be  examined  separately  (not  as  part  of  a  crop 
grouping)  for  heptachlor  action  level  evaluation  (al- 
though It  is  now  considered  part  of  the  crop  group 
"Leaves  of  root  and  tuber  vegetables"). 

•This  commodity  is  included  under  the  action 
level  recommendation  for  tie  crop  group  "Cucurbit 
veoetables." 

•This  commodity  is  included  under  the  action 
level  recommendation  for  the  crop  group  "Fruiting 
vegetables  (except  o^curtNts)." 

^The  action  level  for  residues  of  heptachlor  in  fish 
win  not  be  reevaluated  «  this  time,  but  will  be 
examined  as  part  of  an  ongoing  fish  action  level 
reevakiation  for  several  chlpnnated  pestRkles.  Refer 
to  Revocation  of  DDT  and  TDE  ToleraiKos  Final 
Rule  (51  FR  46656;  December  24,  1966)  for  back- 
ground information. 

•This  commodity  is  included  under  the  action 
level  recommerKlation  for  the  crop  group  "Pome 
fruits." 

•This  commodity  is  included  under  the  action 
level  recommendation  for  the  crop  group  "Cereal 
grains." 

'"This  commodity  is  included  under  the  action 
level  recommendation  lor  the  crop  group  "Small 
fruits  and  berries." 

The  December  198)  proposed  rule 
included  references  to  action  levels  for 
the  commodity  "Fat  of  meat  from  cattle, 


goats,  hogs,  horses,  sheep,  poultry,  and 
rabbits."  In  this  final  rule,  the 
commodity  is  referred  to  as  "Fat,  meat, 
and  meat  byproducts  from  cattle,  goats, 
horses,  sheep,  swine,  poultry,  and 
rabbits"  to  agree  with  the  commodity 
defmition  currently  used  by  FSIS. 
Tables  1  and  3  in  the  1985  proposed  rule 
listed  the  replacement  action  level 
recommended  for  this  commodity 
incorrectly  as  0.02  ppm;  it  should  have 
been  0.2  ppm  at  that  time.  A  correction 
notice  was  published  in  the  Federal 
Register  on  December  31, 1985  (50  FR 
53346). 

In  the  1985  proposed  rule,  EPA 
discussed  Codex  Maximum  Residue 
Limits  and  indicated  which  of  the  action 
levels  being  recommended  at  that  time 
were  consistent  with  the  Codex  limits. 
Since  that  proposed  rule  was  published, 
the  Agency  has  acquired  and  evaluated 
more  recent  residue  surveillance 
monitoring  data  (1983-19B6)  which 
reflect  a  general  decrease  in  residues- 

The  action  levels  now  being 
recommended  to  replace  the  tolerances 
upon  their  revocation  are  lower  than  the 
Codex  Maximum  Residue  Limit  for  the 
same  commodity,  except  for  the  action 
level  recommended  for  pineapples. 
Compatibility  is  not  expected  since  most 
of  the  Codex  limits  were  set  before  1978 
to  reflect  residues  resulting  from  actual 
application  of  the  pesticide,  whereas  the 
recommended  action  levels  are  based  on 
current  unavoidable  residues  resulting 
primarily  from  past  uses  of  the  pesticide. 
Where  no  residues  are  expected,  the 
action  level  is  recommended  at  the  limit 
of  detection  of  the  currently  available 
analytical  (enforcement)  methodology. 

Any  person  adversely  affected  by  this 
regulation  revoking  the  tolerance  may, 
within  30  days  after  pubfication  of  this 
document  in  the  Federal  Register,  file 
written  objections  with  the  Hearing 
Clerk  at  the  address  given  above.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issue  for  the 
hearing.  A  hearing  will  be  granted  if  the 
objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought. 

This  action  has  been  reviewed  by  the 
OfHce  of  Management  and  Budget  as 
required  under  section  3  of  Executive 
Order  12291. 

In  order  to  satisfy  requirements  for 
analysis  as  specified  by  the  Regulatory 
Flexibility  Act.  the.Agency  has  analyzed 
the  costs  and  benefits  of  the  revocation 
for  heptachlor.  This  analysis  is  available 
For  public  inspection  in  Room  246,  CM 
#2, 1921  Jefferson  Davis  Highwjiy, 
Arlington,  Virginia  22202. 
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Executive  Order  12291 

As  explained  in  the  proposal 
published  December  11, 1985,  the 
Agency  determined,  pursuant  to  the 
requirements  of  Executive  Order  12291, 
that  the  revocation  of  these  tolerances 
will  not  cause  adverse  economic 
impacts  on  significant  portions  of  U.S. 
enterprises. 

Regulatory  Flexibility  Act 

This  rulemaking  has  been  reviewed 
under  the  Regulatory  Flexibility  Act  of 
1980  (Pub.  L.  96-354;  94  Stat.  1164,  5 
U.S.C.  601  et  seq.),  and  it  has  been 
determined  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
small  governments,  or  small 
organizations.  The  reasons  for  this 
conclusion  are  discussed  in  the 
December  11, 1985  proposal. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities, 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements. 

Dated:  July  21, 1989. 
Victor  J.  Kimm. 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180— [AMENDED] 

The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  346a. 

S  180.104    [Removed] 

2.  By  removing  S  180.104  Heptachlor 
nnd  heptachlor  epoxide;  tolerances  for 
residues. 

9180.319    [AMENDED] 

3.  By  removing  S  180.319  Interim 
tolerances,  by  removing  the  entry  for 
heptachlor  from  the  table  therein. 

(FR  Doc.  89-19088  Filed  8-1S-69;  8:45  am] 
Mixma  coK  aaao-siHi 


action:  Public  land  order. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6743 

[10-943-09-4214-10;  1-26703] 

Jurisdiction  Transfer,  Hagernum  Fossil 
Beds  National  Monument;  kMto 

agency:  Bureau  of  Land  Management. 
Interior. 


summary:  This  order  transfers 
jurisdiction  of  3,787.62  acres  of  public 
lands  located  within  the  boundaries  of 
the  Hagerman  Fossil  Beds  National 
Monument  from  the  Bureau  of  Land 
Management  to  the  National  Park 
Service,  The  monument  was  established 
by  Congress  through  Public  Law  100- 
696.  However.  Public  Law  100-696  did 
not  specifically  transfer  jurisdiction  of 
the  lands.  This  order  is  to  clarify  the 
administrative  record. 

EFFECTIVE  DATE:  September  15, 1989. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  E.  Ireland,  BLM  Idaho  State 
Office.  3380  Americana  Terrace,  Boise. 
Idaho  83706,  208-334-1597. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

Jurisdiction  of  the  public  lands  within 
the  boundaries  of  Hagerman  Fossil  Beds 
National  Monument,  which  was 
established  by  Public  Law  100-696.  is 
hereby  transferred  to  the  National  Park 
Service.  The  lands  are  described  as 
follows: 

Boiae  Meridian 

T.  7  S.,  R.  13  E., 
Sec.  9,  SEy4SWy4,  NEV4SEV4,  and  S%SEy4; 
Sec.  10,  loU  3  and  6,  SWV4,  and  NWV4SEV4; 
Sec  15,  lot  4: 
Sec.  17.  NEy4NE%,  S%NEy4.  NEy4SWy4, 

NV^SEy4,  and  SEy4SEV^; 
Sec.  20,  EMsE^: 
Sec.  21.  lots  2.  3, 4, 7,  and  8,  WV4NWy4, 

SEV4NWy4,  NV4SWy4,  and  SWy4SWy4; 
Sec.  28,  lots  2,  3,  e,  and  7,  and  NWy4MWy4; 
Sec.  29,  E%NEy4,  SVSiSWy4,  and  SEy4; 
Sec.  30,  E'4EV^SEy4SEy4; 
Sec.  31,  EV^EViEMtEV^; 
Sec.  32, 

Sec.  33,  lots  2, 3, 6,  and  7,  and  SWy4SW^. 
T.  8  S.,  R.  13  B., 
Sec.  3,  lot  7  and  SWy4: 
Sec.  4,  lots  2,  3. 7, 8.  and  9,  SV^NWy4,  and 

SV^; 
Sec.  5,  lots  1  to  4,  inclusive,  and  SV^NVi. 

The  area  described  contains  3,787.62 
acres  in  Twin  Falls  County. 

Dated:  August  4, 1989. 
Frank  A.  Bracken, 
Under  Secretary  of  the  Interior. 
[FR  Doc  89-19194  Filed  8-15-89;  8:45  am] 

MLUNQ  COOK  4S1»-a04l 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Insurance  Administration 

44  CFR  Part  67 

Final  Flood  Elevation  Determinations; 
Connecticut  et  aL 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary:  Fmal  base  (lOO-year)  flood 
elevations  are  determined  for  the 
communities  listed  below. 

The  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  floodplain 
management  measiu^s  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM] 
showing  base  (lOO-year)  flood 
elevations,  for  the  community.  This  date 
may  be  obtained  by  contacting  the  office 
where  the  maps  are  available  for 
inspection  indicated  on  the  table  below. 
ADDRESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  L  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  final 
determinations  of  flood  elevations  for 
each  commimity  listed.  Proposed  bas* 
flood  elevations  or  proposed  modified 
base  flood  elevations  have  been 
published  in  the  Federal  Register  for 
each  commimity  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1966  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  9(M48]).  42  U.S.C.  4001- 
4128.  and  44  CFR  Part  67.  An 
opportunity  for  the  community  or 
individuals  to  appeal  proposed 
determination  to  or  through  the 
community  for  a  period  of  ninety  (90) 
days  has  been  provided. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  flood-prone 
areas  in  accordance  with  44  CFR  Part 
60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
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Director,  Federal  Emergency 
Management  Agency,  hereby  certiHes 
for  reasons  set  out  in  the  proposed  rule 
that  the  flnal  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291.  so  no 
regulatory  analyses  have  been  prepared. 
It  does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reduction  Act. 

List  of  Subjecto  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

PART  67-{  AMENDED] 

The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  aeq^ 
Reorganization  Plan  Na  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  (100-year)  flood  elevations 
are  flnalized  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown.  No 
appeal  was  made  during  the  ninety-day 
period  and  the  proposed  base  flood 
elevations  have  not  been  changed. 

Proposed  Base  (IOO-Year)  Fuxx> 
Elevations 


SarwoI  floodng  witf  tocdton 

#0^«i 
kViSal 

Hon  in 

laal 

(NOVO) 

CONNECTICUT 

DowrMMm  M*  ol  Qmhn  SlrMt  Bridga... 
At  i^OTWR  oovpontt  knHi... .«...„ «..««„»« 

ApproidnMMy  50  (Ml  t^drMm  a(  Mwwion 
Road„ „„ 

•111 
•124 

*isa 

At  downl!—ii  Mi  of  \MR«iMburB  DitM 

WUom  Brootc 

craMing  of  ligglnt  Road „„ 

•20t 

•147 
•160 

wt^%  flVMHIO  Iw  fewpoclHfl  M  ttw  Town  Plw 
ning  DopwiiiMnt.  Tom  Hri,  ChMhra.  Con- 

MCMCUl 

PUMMM 

rniADaieMMartNl) 
A«  Couniy  BeundMv 

•74 

At  LMk  Smi  Fo  Lata  euSM. 

*144 

UM»  SwM  fi»  Utar  Aiof«  Mnialna 

•144 

SSwMi  A  Late  Along  tfvmkw 

•144 

Mips  MMMW  iOf  kiipscIlM  M  #*•  PlowiinQ 
and  Zortng  0ap«1manl.  County  GoirtnuM. 
SiartaL  Ftoida. 

Proposed  Base  (1  00- Year)  Flood 
Elevations— Continued 


Sowca  ol  flooding  and 


lacadan 


Breekar  <etty),  Bndlerd  County  (FEMA  Dockat 

NalMI) 
Sanm  F*  f*m:  WItWn  communily... _.. 


tor  Inapoclleii  at  tha  CHy  Hal. 
Brookar,  Flonda. 


Hampton  (dty),  Bradford  C«inty  (FEMA 
Oeckai  Na  69S1| 

SanCi  Ft  mm:  WWiin  conMnunity _ 

HapaawlaHa  for  Inapactlon  ai  iha  City  HaB. 
Hampton,  Florida. 

OEORQU 

FItigarald  (dly),  Ban  Mi  Couniy  (FEMA 
Oectcat  Na  6S6q 

SaMbOM*  ThtMtmr 
Juat  domwaaam  of  Colony  CNy  InduaWal  Driwa. 
Aimit  1,900  laat  upatmam  of  Colony  CMy  In- 

duatrial  Oriva 

TitkayCimtk 

Juat  upattaam  of  Induabiil  Drt«« 

Juat  upalraam  ol  North  Momm»  Onva 

Turtmif  Cnak  Tributary  No.  t: 
About  950  laat  downatraam  ol  Wa«  Roanoka 

Drlva _ 

Juat  upitream  of  Lincoln  Avanua 

TuHtty  Owtk  TrttulMy  No.  1A 

of  mouth ^ „...„ _ 


Juat  ivataam  of  Lynn  Road ._., 

liUhiTiiX'fwa  Cfwt/c 
About  1.750  laat  downstream  ol  IrwinvWa  High- 


About  350  fool  downstream  ol  Irwinville  High- 


avalabla  lor  mapacMon  at  tha  Building 
Intpaclor't  Office.  Municipal  Building.  FKzgar- 
ald,Qao(gia. 

lUJNon 

DMtal  (vWaga),  Jaekaon  C«unty  (FEMA 
Doacat  Na  agsii 

South  Tributary: 

Juat  dovmalraam  of  Roosevelt  Street... _... 

Juat  downatraam  of  Minois  Cental  Gulf  Railroad 

Juat  doanWiaaiii  of  Town  Road. 
Nofth  Tributary: 

At  mouth „ 

Juat  downaaeam  of  Town  Road. 


^    avaSabU  for  mapacMon  al  the  vnaga  Hal, 
DowM,  Illinois. 


Muddy  (vMaga),  Sallna  County  (FEMA  Dodwi 

Nat9Sl) 
Ukjdh  Forii  SaUna  Kvar  Within  aammunWy. 

Hapa  avalaMa  for  biapactton  al  tha  Vlaga  Hal. 

Mudoy,  NSnois. 

mOIANA 

Carrel  County  (unmeorporatad  araaa)  (FEMA 
Oedial  Na  9961)  / 

Tfipacanoa  RIvar. 

Al  aoutham  courtly  boundary ...» 

Juat  downatraam  ol  Oakdala  Dam 

Mapa  avaSaMa  for  Inapactlon  at  tfia  Planning 
Commiaiion,  County  Courthouae.  Delphi,  mdl- 


KANBA8 


County  (I 


aKFEMA 


BkCraak 
NaaJL  4.1  maea  downstrewi  of  State  Highway 


16.. 


About  1.1  nMaa  upstream  of  \it.  Highway  75. 


#0aplh 
n  feel 


ground. 

»^'.-  - 
civra* 

lionln 

foot 

(NGVD) 


•89 


•140 


•337 
•343 


•316 

•350 


•329 
•339 


•338 

•348 


•325 
•326 


•395 
•397 
•403 

•403 
•406 


•370 


•545 

•579 


•985 
•1.048 


Proposed  Base  (100-Ykar)  Flood 
Elevations— Confnued 


Sowca  of  floodkig  and  tocatk  \ 


Banner  Oaak: 

At  mouth „ 

About  2.9  miles  downskeam  of  Stats  Highway 


79.. 


Mapa  avaHaWa  for  biapactton  at  ifia  County 
Counhouae,  Holton,  Kansas. 


Paraena  (dty),  Labette  County  (FEMA  Docket 
Na69S6) 

Labalta  Craak: 
About    0.71    mile    downstream    of    Southern 

Avenue 

About  400  leet  upstream  of  21st  Straat 

UtHe  Labatta  Creak 
About    1,450   feet   downstream   ol   Missouri- 
Kansas-Texas  Railroad 

Just    downstream    of    Miaaouri-Kamaa-Taicaa 

Railroad „. 

Just  upstream  of  MIsaouri-Kansas-Texas  Rail- 
road  „ „ ._ 

About  3,850  leet  upstream  of  32nd  3tnelt 

Mapa  atalabla  tar  kwpaetton  al  the  City  Htf. 
Parsons,  Kansas. 


LOUISIANA 


TMbodam  (dty),  Lafourche  ParM  (FEMA 
Dockat  Na  69S6)     . 

Lateral  &■ 
Southwestern  corrter  ol  community  at  South 
Driva 


At  downstream  corporate  limits * ~ 

Approximately   125   leet   upstream   of   Bayou 
Lane _. 

Mapa  available  tor  knpectlen  at  13D9  Canal 
Boulevard,  Thibodaux,  Louisiaila. 


MAINE 


downslreaai 


Centon  (town),  Oxford  County  (FEMA  Dticket 

Androscoggin  ntinr 
Approximately  400  leet  downslreati  of  Rley 

Dem , 

At  upstream  corporate  limits..-.- ..— 

Wlutnay  Bniok: 

At  confluence  with  Arxkoecoggin  Rii^ -.. 

Approximately    220    feet    upstreem   of    State 

Route  106 

Mapa  avaHakila  for  Inspection  at  die  Town 
Cleni's  Office,  Town  Han,  Canton,  Maine. 


Jay  (town),  Frankln  County  (FEMA  Dockat  Na 

•9S1)  , 

Androaeoggm  ffivar  \ 

Downstream  corporate  Rmits 


Approximately  1,300  feet  upstreara  of  Riley 

Dam 

Savanmia  Stream: 

Confluence  with  Androscoggin  River.. „ 

Approximately  8,050  feet  upalreeni  of  Morse 

HIH  Road  Bridge - 

Meadow  Brook: 

At  confluance  with  Sevenmile  Streeni 

Approximately  4,150  feet  upetrear*  of  State 
Route  17  Bridge 

Mapa  avallBbla  for  kNpactlofi  at  ilia  Coda  Erw 
forcement  Officer's  Vautt,  99  Main  StreaL  Jay. 
Maine. 


IMMnocksl  (lown)^  Psnoksool  CouiCy  (^EMA 
f^^^OMkntMi  150  fset  dowffisbsiw  ol  Granils 

OuSSI  DnOQS ^ „. 

At  upstrssfn  cofporsts  limits. ^........„ 

Utti9  Sniilh  Btook: 

At  confkisncs  wHh  MWinockst  StrssfS...,. 

AtupstrM 
L0dg0  cm  Brook- 

At  conflusnos  with  Littls  Sfnith  Bfook. 


#Dapth 
in  feet 
above 

ground. 
<Eleva- 
Hon  in 
feet 
(NGVD) 


•1,CXM 
•1,098 


•864 
•885 


•864 

•865 

•870 
•881 


•6 
•9 


•10 


•375 
•403 


•395 
•397 


•331 
•382 

•371 
•386 
•371 
•373 


•346 
•354 

•352 
•364 

*362 
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Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Source  of  floodkig  and  location 


At  upstream  corporate  limits. 

Mapa  avaRBBia  lor  mapactlon  at  tha  Planning 
Department  Town  Hal.  MMnockaL  M«na. 

Nobiabero  (team),  Uneota  County  (FEMA 
Docket  Na  69S1) 

Damariscotta  Lake:  Entire  ahorolne  within  corpo- 
rate limits „..„ ™ „,„ 

PemaquU  Portd:  Entire  shoreline  within  oorporata 
hmits .- » „ 

(XKkpuiidl9  Pon&.  Entirs  shorsline  within  oorpo- 
rsts  hmits. .» 

San  Bar  Entire  tinoiatm  within  corporate  HmKa 

Mapa  avalabis  lor  mapacBon  at  Town  derti's 
Office,  Route  1,  Nobleboro,  Maine. 

MtCHIOAN 

Brooke  (lownaMp),  Newaygo  County  (FEMA 
Docket  Na  6961) 

MuakegonRMer 

About  1.0  mile  upstream  of  State  Highway  37 

About  4.5  iMaa  upstream  of  State  Highway  37... 

Mapa  a»alabli  tor  kwpacBon  at  46  North  State 
Street.  Neweygo,  Michigan. 

ManMaa  (tewnaWp).  Manlataa  County  (FEMA 
Dockvl  No>  SSS1 

Bar  Lalie  OuUat 

At  mouth 

Juat  upstream  of  U.S.  Highway  110 

Manislea  fHvar: 

About  1100  leal  downstream  of  CSX  raHroad 

About  450  feel  upalraam  of  Slate  Highway  55  .... 
Lake  imcfUgan:  Along  ahoratna 
Bar  Lake:  Atong  thorakne 

Mapa  avaSabia  lor  napactloii  at  Itia  Township 
Hal,  4ira  HoUen,  Maniatee,  Michigan. 


MMSttStm 

Cofumbua  (ctty),  Loamdaa  County  (FEMA 
Deckel  Na  8M2) 

About  1.0  mie  downstream  of  Mnoia  Cankal 
GuHRalraad.. „.. 

About  1.3  mlaa  upatream  of  Cokimbua  Lock 
and  Dam 

UuaiMlla  Oaak 
About  1.0  mile  downstream  of  Minaie  Centra 
Gulf  RalRMd...- 

About  l^Bmiaa  i^wtraam  of  U.S.  Highway  82...... 

Just  downstream  of  Mnoia  Cankal  QuH  Rakoad . 
AboiM  3U(W  feat  upekeam  of  Mnois  CanM 
Gulf  Ralread 

tt^byCmk 
Al  mouth _ 

Just  downstream  of  Lahmbeig  Road 

Mapa  airiSabli  for  Inapacbon  at  the  City  Hal. 

Coh«nbu8.  Mississippi. 

MIBBOUfll 

Belhrar  (dty),  PeSi  County  (FEMA  Docket  No. 
6917) 

ronnAancfi; 
About  650  feet  downaaaam  of  Eaat  Broadway 
SireoL 


Just  downetaam  of  East  Broadway  Skaet.. 


Juat  downatraam  of  South  SprfngRaM  Avanua-... 

Ajat  upskaam  of  South  Sptlngfiald  Avanua 

About  1275  feet  upekeam  of  Burfngton  North- 


Souti  TXbuU/y: 
AbotM  0.5  mla  downakeam  of  South  Sptkigfidd 
Avanua 


Just  downskaam  of  South  Springfield  Avenua. 


#Depth 
In  rest 


QRXind. 

'Eleva- 

tion  in 

tost 

(NGVD) 


•404 


•58 

•81 

•81 
•10 


•646 
•664 


•584 
•565 

•564 
•584 
•564 
•585 


•170 
•176 

•170 
•184 

•180 

•182 

•177 
•188 


•981 


•1026 
•1031 

•1068 


•1024 
•1047 


PROPOSED  Base  (100-Year)  Flood 
ELEVATKMS-Continued 


»Depm 

kiteet 

dbova 

Source  of  fkxxing  and  location 

ground. 
'Elava. 

ion  in 

teat 

(NGVD) 

Mapa  niMlitli  lor  ktapacllon  at  the  City  Hal. 

116  Eaat  Jaffarson  Skaet.  Bolvw,  Miaaourt. 

NEW  YORK 

■^^^^^M^^8   V^^P^   ^^^^^V^ 

WaaaaKCraek 

Approximately  950  feet  above  oonlluence  with 

•420 

•542 

WabaiKkOeek 

Approximately  700  feet  above  confluence  wWi 

•420 

Approximetely  60  feet  betow  County  Route  2 

•488 

Amana  Stnarrv 

At  oonfkjenoe  with  Waaaaic  Creak — 

•452 

Approximately  850  feet  above  Stats  Route  343 . .. 

•548 

Tributary  to  Amenia  Stream: 

At  confluence  wHh  Araena  Steam _.. 

•543 

Appronmalaly  910  feet  above  upekeam  and  of 

SWa  Route  343  culvart    

•550 

Amenia,  New  Yortt 

Oreenpert  (Town),  CotamHe  County  (FEMA 

Deckel  Na  StSS) 

amrtrackOaet 

At  downekaam  corporate  limits 

•122 

Approximataly  .5  mle  upekaem  of  Webb  Rood... 

•137 

MbekcnAlMBr 

A()proKiinataly  1.8  mlea  downatraam  of  rnoat 

•12 

At  moat  upatream  corporate  limlte...».-. 

•12 

Mapa  ivaBBMa  tor  ktapacflon  at  tha  Town  Hal. 

Hudson,  New  York 

NORTH  CAHOUWA 

Abardasw  (town),  Moof*  Couniy  (FEMA  Deekal 

Na666l) 

Abtfdoon  099k.' 

•321 

Aboiri  1M0  feet  upakaam  of  Pagaa  Dm. 

•334 

iHps  flVMsMs  fof  kispMllon  St  ttis  Town  HsMs 

Absvossn,  North  Csroins. 

Dockal  Na  6661) 

BetrOaek 

•353 

Abou  2,800  feet  upskeem  of  Baer  Greek  Dam..- 

•363 

OanaOaak: 

At  mouth 

•204 

Juat  downataeiii  of  Wood  Lake  Dam 

•214 

JaolEaorr  0«ailc- 

•392 

About  1.300  feet  upekeam  of  Stdte  Road  73...... 

•414 

Jaekaon  Creak  Tributary: 

At  mouth 

•407 

Just  downakeam  of  Jaekaon  Creak  TributMV 

Dam 

*415 

Just  upekeam  of  Jackson  Creak  Trtaitery  Own ... 

•422 

Just  downstteaiii  of  State  Road  73 

•450 

Juat  upekeam  of  State  Road  73.       .„ -... 

•457 

About  850  feel  upskeam  of  State  Road  73... 

•4S7 

Ullefirver 

•200 

About  1.S00  teal  upakaam  of  Moniaon  Road 

•206 

About  3.3  miaa  downakeam  of  SR  1802 

•263 

Juat  downakeam  of  Thaggards  Lake  Dam. 

•265 

Juat  upekeam  of  Thaggerds  Lake  Dam. _ 

•292 

•325 

Woomiaka 

Along  ihoraKne „. 

•229 

UMiOeek: 

At  mouth - _. 

•315 

About  2.200  Met  upskeem  of  Wads  Creek 

Farm  Road — -....- - 

•326 

Aberdeen  Creak: 

Al  CSX  rMroad „  _ 

•264 

Juat  downakeam  of  Loch  Domoch  Dam 

•341 

Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Source  of  flooiing  and  locaMon 


Just  upakaam  of  Loch  Domodi  Dam 

Just  downakeam  of  St  An^aaa  Ortva  Eaat- 
Juat  upakaam  of  Sl  Andrews  Ditoe  East. 


Atareiaart  On*  neutoyr 
Abou  3,100  feet  downekeam  of  Aberdeen  Trfe- 
utary  Dam 


Juat  downakeam  of  Absrdssn  Titoitary  Dam .. 

Juat  upakaam  of  Aberdeen  Tiftulary  Dam 

Juat  upakaam  of  US.  Route  IS 


Office,   County  Courthouse,  Carthigs.   North 
Caroma. 


Pbtebkiff  down),  Meera  Oawtly  (FEMA 
Nai8S1) 

AoartUMn  cnsalb 

Just  duwiwkaaia  of  SR  1102 

About  1.2  miee  downakeem  of  SandhB  Boda- 


#Dap(h 
kiteet 
abaK« 
ground. 


son  m 

ted 

(NGVO» 


•348 

•348 
•356 
•364 


•356 
•359 

•372 


vard .         _.       _    _ 

Pkiebkin.  Norti  Carokna. 

Decbal  Na  6861) 

Aberdeen  Creek: 
Jud  i«ekeem  d  Morgwuan  Road.. 

Abod  5S0  led  i^ekeem  d  MetgMon  Road 

Mapa  asdMMa  tor  ktepacHan  d  tha  VRege  HdL 
Plnsnmt,  North  CsrohnL 

NaSSSi) 
aawOaalt 
Abod  700  fad  downakeam  d  Slate  Road  706... 
Abod  300  led  downakeam  d  Bear  Creek  Dm. 

Aberdeen  Oeek  Trtbumr 

Jud  upekaamdU-S.  Route  IB 

«hN(  oownstoMni  of  Plnscrasi  Scnooi  Ro>J.— 

Abod  2,450  lad  i«aaaam  d  Pkiaerad  Schod 
Itoad  __    _              _ 

AtarobanOadt 

hwl  isTsmam  til  tMkxiMkm  Ottmat 

About  550  Isol  upslfMni  of  MoiQnton  Rood»-~ 
Soirthsm  PlnsS)  North  CsralnL 

Abod  0.6  mle  downakeam  d  confluence  d 
Watkirte  Branch..—. ....»—..»..„.— .««.. 
Abod  0.3  mle  i^skeem  d  oodkienoe  d 

•   Buckner  Brwieh.  .    .. 

Jud  downekeam  d  corduenoe  d  Kiridand 

Jud  upakaam  d  U.S.  Route  19 

At  mouth _  _ 

Jud  iliiaiwlieaiii  d  Rrvinn  Dam 

JusI  nnlissiii  of  Bryson  Dom 

About   1.0  mis  upskMm  of  conMusnos  of 

AMnnant 

AlmcMth 

Abod  1.6  mlea  upaksteii  d  moudi 

Oe^oOadkL 

At  moulh.      .     ~    „            

Abod   1.2  mlea  upakaam  d  Deep  Creek 

Church  Road 

•rsi 

•314 


3d5 
•368 


•356 
•361 


•372 
•375 
•386 

•386 

•36S 
•366 


•1712 

•1717 

•1753 
•1761 
•1767 
•1796 

•1798 
•1808 
'1839 

•2056 

•2021 
•2086 

•1741 

'WM 
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PROPoeEo  Base  (ioo-Year)  Flood 
Elevations— ConiinuBd 


iip»  wMiMi  for  iRipMaM  m  mm  coMiir 
MwagWt  OWei^  Com%  CoirtnuM.  Bvywn 
Q^t  North  CvoMr^ 


WMip9rtfi0  raiM  (vSn^'k  Moow  Covniy 
(TOM  OoekM  N0.  Mil) 


Ataul  2Ja  ml*  <taw>iii  ol  SR  1802. 
ia«1 


t  foe  iMpsctton  M  ihs  vMbqo  HiI, 
rww  noQV  noH*   WrMpvwig  nnMt 
Cwolna. 


•1) 


•)(FiMA 


OvAm: 
MmULOSOImI 

Dug  Him  Tituimy: 

At  worths.,   11,,, 


i^itraflin  of  Eailown  Road 


Jwl  MpMwm  o(  no—yofc  Road. 


I  of  Drov  SlniekM- 
JuH  i^ifeMm  of  Drop  Saudura. 


Abou  2.0M  tool  ijpa»Mm  of  Drop  S«uclM„ 


imM  uptfeMfn  of  Fort  Anmli  Rosd.. 
Jiflt  QowrakMfn  of  Shcwnoo  Rosd .... 

■NMt  t^s^Mffl  of  McCWn  Ro>d...— ..». 
JuM  downMrasni  of  kilnMi  75.....» 

At  *WO^ff* M- .■niiji.ji-ij...i.m 


AtaU  1800 IM  ypotavn  of  moutt).. 
At  mouti 


About  300  laai  upMaam  of  HM  (Mm. 
Tribulmya 

JuM  upMMm  of  MeClMi  Road. 

About  1.060  IMI  dowwliawii  of 
M^^  ChMb 

«Mff  upOTaoM  of  Putnam  Road  -. 
lUmUnupafeaamof 


lot 
About  2.100  fa« 

nkaAbrr 


ofConnt. 


About  1.4S0  «MI  dmwiaaaam  of  BroMr  Road.. 


About  0.«  mla  downwi— ii  of  a«i  SXaC- 
tAfli  downatraam  of  0th  Slpiat.-..-M 


I  M  HM  Lima/ Alan 
County  Ragkmal  Planning  OommtMlen,  212 
North  Bbabaib  Straat  Uma.  ONo. 


Counly  (FEMA  Dochai 
•1) 


About  0.e  mla 
About  0.4  ma 


33BmSlmal. 


CiPMWtir  <wdwcaip>ira>ad  araaa)  (FCMA 
fcOiil) 


About  1.21 
097 


_AboiA  1.40  mtM  upaaaam  of  Slala  Routa  037... 

AMB0t  OwMb 

About  ass  mla  dowaaaiii  of  eowSaanca  of 
OpoatumRun 


About  aao  mla  upabaam  of  County  Roula  107. 
About  060  iaai  doMMkaam  of  Nortok 


fOmih 
kitaat 


sound. 
*Ela«a- 

•onki 

laal 

(NGVD) 


•271 
*2BS 
•292 
•304 


•790 


•010 
*824 


•001 
•001 
•804 

•827 
•850 

•881 
•883 

•831 
•838 

••40 


•881 
^886 

•784 
•81S 

•833 

•840 


•837 


•887 


•1083 
•1071 


•702 
•704 


•714 
•738 


Proposed  Base  (100-Year)  Flood 
Elevations— Oontinued 


Sourca  of  flooding  and  icaation 


About  Ma  ira»  upstream  of  Stato  Routa  48 

Mapa  malabli  for  inapactlofi  at  iha  County 
Comnwaionar't  Office.  Coun%  CouilhouM. 
PauUnaOhia 


pnMA 


•■Ura  (vMsQo),  Clinton  County  i 
Na6»5l) 

About  1100  leet  downatream  of  Plymoulh  Plka.. 
About  1400  (eat  upatream  of  Poft  Road. 
Mtry'M  Forte 

Juat  upstraam  of  CSX  raitroad.... 

Juat  upatraam  of  Hoiward  Street.. 


lapa  avalabU  for  Inapactloti  ri  the  Municipal 
Building,  09  North  Howard  Slraai  Sabina.  Ohia 


OKLAHOMA 


OuVifla  (dly),  Logan  County  (FCMA  Oockat 
Na  69S1) 

ColMrmootI  Crgek: 
Approximately  528  feel  dowrtstraam  ol  Collega 

Avenue _ 

Approximately  660  leel  downstmam  ol  conflu- 

anoa  of  Cottonwood  Creak  cuboff  channaL.-... 

Approximately  1  mile  upstream  ol  confluence 

with  Cottonwood  Creek »...^ „.„ 

Approximataly  1.2  milet  upelreaA  of  oennuanee 

of  Cottonwood  Creek » _ 

CtWBhuktf  Qwtk: 
Appratimalely  1.2  miles  upstream  of  crossing  of 

county  road .» 

Approximalafy  1.4  milaa  upatrsan  of  ctoaaing  of 

county  road „... 

Mapa  awalabli  tor  bMpaeHan  al  the  City  Hal. 
101  North  2nd,  Quthna,  Oklahoma. 

Logan  County  (unmcorporatad  araaa)  (FEMA 

OodiolNa  8961)1 
OoUoimocd  Owtk: 
Confluence  with  Omwran  Rivar.. 


Upstream  side  ol  Industhal  Road 

Downatraani  ikto  ol  State  Routa  74._ 
atrtfOaMk: 

Confluence  wMh  Cottonwood  Creak 

Approximataty  .8  mla  upaaeaib  of 

Routa  35 ,_..._ 

OaarOaaft 

Confluence  with  Cottonwood  Creak. 


OMmstraam    of    3rd    upaaaaia    noaaing    of 
County  Road .» 

Confluence  with  Cottonwood  Crsak 


Downstrsam    of    4th    upstraam    croasing    of 
County  Road ...._ 


avalabia  far  Btapacban  at  the  Logan 

County  Courthouse.  301  E.  Hvrisoa  Guthrie, 
Oklahoma. 


OREOON 


(ctty),  Hamay  CouMy  (FEMA  Oodnt  Na 
8661) 

OalmgaD: 
Approximately  1.300  leel  souOi  and  2S0  feet 
wsat  of  the  vitaraaclion  ol  Waal  Piarca  Street 

and  South  Nevada  Avenue , 

AppTBiiimalsl)  100  fsat  weet  ol  a  point  loceled 
50  leel  northeesi  along  Sagnaw  Avenue  kom 

tlie  soutttam  corporate  Nnsts. ..•■.....» ....» 

Mapa  ai  aisbli  tar  feiapaellen  at  the  City  Re- 
oordsr-s  Office.  Qty  Hal.  242  South  Broadway. 
Buma,  Oregon. 

Nbiea  (city).  Harney  Cavnty  (PCMA  Dacfeat  Na. 
6061) 

OmntigtD: 
AppfonmaWy  110  foal  downabeem  of  King 
Avenue  Cukwt 


IfDapth 
mieet 
above 

ground. 

^Eleva- 
tion in 
leel 

(NGVD) 


•745 


•1032 
•1040 

•1043 
•1047 


•931 
•935 


•992 

•993 


•926 
•947 
•995 

•929 

•991 

•1.009 

•904 

•1/>15 


•4,195 


Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Some  ol  flooding  and  kication 


Approximately    120    feel    upstream    ol    King 

Avenue  Culvert 

Approximately    640    leel    upstream    of    King 

Avenue  Culvert  (al  Western  CorporMe  limits)... 
Approximately  300  laet  North  ol  the  ir«ersaction 

ol  King  Avenue  and  Tenriyson  Averse 

QraiirM^  D  Spa  to  Kmg  Avenue: 

Al  Saginaw  Avenue 

Approximataly  100  leel  upstream  ol  Tennyson 

Avenue 


Mapa  available  for  InapecUon  at  tha  City  Re- 
corder's Office,  City  Hal,  101  East  Barnes. 
Hnes.  Oregon. 

Lake  County  (unlncerperatad  araaa)  (FEMA 

North  Goose  Lake  Bash: 
Approximately  26,900  feet  downstream  ol  Stock 
Drive  Road „„_ 


Approximately  770  leet  upatream  ol  Stock  Dnve 

Road 

Approximately  15,900  leet  upstream  of  State 

Highway  66 „ „..^ 

0)e¥iaucan  River 
Approximately  2,250  leet  downstream  of  State 

Highway  31 

Approximately  1,675  leet  upstream  ol  State 

Highway  31 

Approximately  400  feet  upstream  of  MR  Street... 

Mapa  avaRaMa  for  kiapaetien  at  Iha  Lake 
Courrty  Courthouse,  513  Cemer  Straet  Lake- 
view,  Oregon. 


PENNSYLVANIA 


Aabvlfle  (Borough),  Cambria  County  (FEMA 
Dedtat  No.  6951) 

OearHekl  Creek: 

At  downstream  corporate  RmHs 

Approximately  2  mile  upstream  of  State  Route 

36 . 


Mapa  avalabia  for  Inapectlon  at  Vm  Borough 
BuikSng.  Hickory  Street.  AahviNe,  Perwisykrania. 


Ctioconul  (toamafilp),  Sua^uahanna  County 
(FEMA  Oechat  No.  6938) 

Choconut  Creek: 

At  downstream  corporate  limits • 

At  upstream  side  ol  State  Route  280 

Approximetely  530  leet  upstream  inm  Stale 
Route  267 


at  the  CtiocontM 

Municipal  Buikling.  Chooonut  Pennsylvania. 

Cennaaul  (teamaMp),  Eria  County  fFEMA 
Deefcal  Na  6951) 

£ssf  Branch  Cormeaul  Greek: 

At  abandoned  ralroad ..... .. 

At  confluence  ol  Crane  Creek..„ 

OaneOvalr: 

At  confluence  with  East  Branch  Conneaut 
Creek ,__ 

At  corporate  kmita _.. 

At   confluence   with   East   Branch   Conneaut 

Creek ._ 

At  corporate  limts 


Municipal  BuikSng.  ConoMut  Ponnsytvania. 


1) 


Aa    -*  -  *       - 

Al  oownsnar 

At  upttroafTi  cofporatfl  limits.. 

A(  oonfluanoa  with  Crooked  Croak .«, 

At  uptlraan  oorporata  limiia- 


:r: 


fDeplh 
in  leet 
above 

ground. 

'Eleva- 

tnn  in 

leet 

(NGVD) 


•4,200 
•4.206 
#1 
•4.181 
•4.198 


•4.710 
•4,730 
•4.767 

•4,346 

•4.375 
•4,401 


•1,614 
•1,626 


•1.039 
•1.120 

•U71 


•840 
•871 


•871 
•878 


•861 
•869 


•1.033 
•1,087 

•1.036 
•1.038 
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PnoposB)  Base  (tOO-Yev^  Ftooo 

EkEMATKMS— ConlinMtf 


Source  ol  floadaa  and 


home.  Baa  23*. 


tor  Inapactlon  at  Mr.  Shaelfer-ft 


rOeaity  (FEMA 
Docwer  Na  609t| 

North  Branch  Two  Ucka  Creek: 
Appnndmateiy  1,440  feet  downatteam  of  cenflu- 

enoe  with  Pompey  Run _.... 

Approximately  0.7  mie  upaveam  of  State  Route 

240 

Dixon  Run 


tewnstreem  corporate  IrrMs.. 
Upstream  corporate  knits 


Mapa  avalabta  for  InapacBcn  in  cara  ol  Mk 
Ruth  Balk,  Township  Sacfaiaty,  aa  3,  Chsny- 
trae,  Pennaylvanlt, 


.66«tai«69S6) 

\MllaOreek: 
Approximately  60  Mel  downsfteam  of  CSX 
Tranaportation  Ralroad  Bridge. 


ApprtndnaMy  0.3  mla  upstreem  of  upstream 


Utae  wai  Creek 
At  confluence  wNh  Wila  Creek. 
Al  corporate  Imits.. 


Unnamed  Triulav  la  WimCmek: 
Afpronmataly  200  leel  upatream  ol  CSX  Trana- 


Approodmatsly  240  leet  dowisbaam  el  corp»- 


Senior  (Tiian  Duiifc^t^ 

Parwiat^vanM. 


County  (FEBA 


Cleef^eU  Cleak 
At  downalraaai 


Approximately  180  leet  Kjatraam  of  upsbaam 


lapa  avaftHa  lar  bM»aella*  at  Ma  Benu|l» 

Butttng,  Banalnd  Sbaal,  kvona.  Pannaylvania. 


Lower  Ti 

Ceimir  (RUM  BociNt  Na  6881) 

A^aalliEiofBOaa*.- 

At 

ApptiMlriialely  0.55  mla  upebeam  ol  S.R.  2008... 
Buekwha  Cmek 

At  oonfluanoawHi  AoaMcola  Ctaaii 


#Oapth 
miaet 


ground. 
'Beva- 


(NGVO) 


•1,338 

•1.417 

•IJftI 
•1J22 


•897 


*908 

•807 

•aos 


•U79 
•1J76 


Approximately  0.34  mla  i«aaeen  of  Ctiestnut 
Ridge  Ralway 

At  oonfluanoe  wMfi  AquaaMeok  Creak . 


ApproxknaMy  0.38  mla  upebeam  of  S.a  2001 .4      •OU 
lapa  aiialahla  lar  biagirgua 
BuHng.R.D32,Bai121tA.I 


•1.415 
•1.422 


At  ConfaK  Brtd^a- 


At  upatraam  corpofatv  ImRa... 
iiiwnB.  Oak  Grova  Road^l 


NBb  atvfj 


umSehufUtmm. 

AT 
Al 


■I  IM  Bonug^ 


•410 

•464 


•474 


•4tO 


•S48 
•873 


Procosed  Base  (100-Yeai^  flood 
B^vA-noNS— Oonimwd 


SouRsa  of  floaAiyantf 


#Daplh 
mieel 


Nortfi  Henliebn  (VovmeMp)^  Scfiuyldi  Oounly 
(RMA  Dodtet  Na  6691) 

Uthomey  Creek: 
At  Maedsw  Drtve  (T-964) 
Approximately  0.45   mHe  upstraem  ol  State 

Route  443 

Srhuyea  Over     . 

At  downatraam  corporate  ImltB ...._.....«._„. 

Approximately   1.2  mMs  upstream  of  State 
Routa  183...- 


IMpa  avaBabIa  for  feiapaeliaa  at  the  TownaUp 
Murtdpai  BuMing,  Nortb  MMhaan,  Panosylva- 


CauMyCPEIIA 
Docket  Na  6651) 

SouA  arancfi  Saar  Ornlr: 


Approximataly    150  leel 


tor  taepedlan  at  Mr.  Steers 

'^^K^nn^  voK  wc,  rvvDiia,  r  w  ■  nynana. 

Port  MatMa  (borough),  Canto*  County  (FEM* 
Docfcat  No*  SM6^ 

SaU  £egte  Cmek 

At  dewnsbeaiK  corporala  Hmba .„_ 

At  upatraam  corporate  kmita 

Laurell^jn: 

M  oanflueaoa  wittv  BaU  Eagle  Creek 

AppruMjmaialy  125  toai  i^aMim  of 


ground. 
*Beva- 
ttonm 
leet 
(NGVD) 


*SM 
•488 

•653 


•1,152 
1.T78 


■Rape  avaftbia  tor  liNpactlon  at  the  Borough 
Buklng,  400  Sou»  H^i  S»eeL  Port  MBUda. 


atialocta  (Kwffou9tiK 


m 


Approximataly  QlIS  mla 
Route  IS* 


ApproKimately  0.38  mla 
Route  156 


at  the  kidena 

County  Courthouse,  kriiwa.  Pannaybanla. 


fiatf  £^lrO«Mt 
ApprtMdmalaly  885  leet  c 
Skael 


Approxknataly  960  feat 

corporate  bnila .._..._ 

DftriBRun: 
At  conlluanca  vM^  Bald  Eagle  CraelL.........._.». 

ApiNoximately  25  leel  upebeam  of  corporate 


Bi^pa  avaaaMa  var  Mapac^on  at  the  ^Hnng 
Poet  Olnoa.  Routa  230i  naming,  ^annaylvaMa 

Waftar  (TaamaMp),  SclwyWi  County  (FEHA 

Um  SehufUl  fHver 
Apprtndmalsly  0.6  mla  downstrsam  ol  oorlh>- 

enoe  vxlh  Bnnny  ^*^ 
Approximately   1 .5   mlea  i^abvam  of 
Routa  «I3 


at  tha  Waivr 


(FEM* 

rflbeltAUK 


•1> 


County 


f77 
•967 

•983 

•1,018 


•1,000 


•?»1 

•780 
•774 
tt» 


•835 

•7«» 


nioPOseD  Base  (IOO-year^  Flood 
Elevations— ConBnued 


Sauroe  ol  flooring  and  looatton 


Approximalely  800  leel  opsaeem  of  lie  oorA^ 

ence  ol  Burgoon  Run _ 

Baifeon  Rem 

At  the  confluence  wHh  sear  Rock  Run „ 

Approximately  1,100  leet  upekeem  ol  the  con- 
Mjanoa  wNn  Baar  nock  Ftun ,„.„ _ 

Mapa  avaMHa  for  aMpaction  at  tha  T  ownsNp 
BuUmg.  Jones  SkeeL  Extanson.  LjRy,  Pianail 
vania. 

^waoiany  taevaug^ih  caiwan  cawMy  ^^BM 

Hazle  Creek- 
Approximately  980  fsat  upatraam  of  oonAuaaoa 

with  Black  Oeek  and  Ouakaka 

AppranmaMy  0.5  mile  upstraam  ol  Mam  Street 

(SH  4010J 

Mapa  avaMMa  for  bwpacdon  at  the  Municipal 
,  BuHkig.  10  WMwr  StraeL  Waatherty, 


fOapVi 
kilael 


ground. 
'Eleva- 


(NGVO) 


1.980 


'14)32 
•1,153 


Mausy  County  (I 


Rutherfoft/ 1 

At  mouth. 

About  1.2  mlea  t 
Utte  Bigby  Oeek: 

At  mouth. 


Just  downstrawB  at  Neaty  Hoaear  Road  . 
LytteOeekr 

At  mouth _ 

Juat  upabaam  ol  Iron  Bridge  Read 

Just  downatwaoial  StsM  Route  SO 

Juat  upebeam  ol  Stale  Routs  SO 

Just  dowrwtream  of  CSX  ralroad ..»._« 


Just  upabaam  of  CSX  ralraad.. _. 

Juat  dowrwbeam  of  MooreavMe  Plia.. 
Aenon  Oeetc 
At  mouth... — »__ 


About  0.8  mla  k<istream  of  Port  Royal  Road - 
Cartere  Creek 
At  mouth  _ 


Juat  dowrwtraam  ol  Carters  Creek  Pi<# 
Graujf  Branch: 

At  mouth _ _ 

About  500  leet  ivsMem  el  Pert  Royel  Raed.. 
Graaoie*  Oaalr.' 

Juat  upabaam  ol  Hicks  Lane 

At  oanfluanoe  ol  Greenlefc  Cneb  Tri 
Sneer*'*  Ckeak  rnbutvr 

Al  mouth 

About  1.5  mlea  abwanoidb— 
UoCemaek  Branch: 

At  mouth 


Just  upsbaam  ol  Beech  Grove  Rood. 

UoCulcheon  Oaitc 

At  enuth 

About  0.3  mla  ^abaan  el  Oi«laa  Raari . 

DuGkl 


About  1.6  mlat  dDwnatraaRt  of  ktduatrial  Paiti 

At  oonfkianoa  of  Baar  Qaak ..,. , - ^^..— . 

SugarFortc 
About  0.86  mla  duaiMbaaiii  of  eenluanoa  of 
OuaWy  Creek.. 


AlMXJt  0.75  mle  downebeam  ol  confluence  of 

Sugar  Ovafr 

About  400  leal  apabaenk  al  eanbuaaea  af  Ourt- 

Ibr  Creak. 


About  TOO  leet  i^elream  ol  Arrow  Lake  Road — 
at  •«  Ooimly 


ar 
1.0  n«e  downakeam  of  CSX  Ralroad . 


•981 

•714 

•57? 


•694 
•638 
•643 
•661 

•661 
•691 

•595 
••M 

••72 


TSt 


•575 
'589 


••19 


•664 
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Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Souro*  o(  floodng  ant  localign 


JuH  dowwtrfiH  o>  DougHt  Str— 1. 


*"*  **"*y*"'  ^  corftitnw  of  Lttpart  Fofk. 

•MkA  dOMwiiwfn  ol  Ifiiviiait  65 «„ „.„«.. 

riwMfAvtf  OwHt 

A«  oouMy  boundvy 

AM  downrtmii  ol  BaViMdi  Road 

AtrenOmk 

At  oourny  boundvy. 


AtaU  1.300  MM  ulNliMm  of  Divin  Road .. 

Al  I1KN^...».. ™...«™.«,„........._«-._„. 


Jwt  downwiwrii  o(  Evargraan  Road.. 
At  county  boundary.. 


About  0.4  mla  ivatraam  o(  Dupiax  Road 

Atmoulh 

About  0.5  tnila   upakaam  ol  Qooaa  Craik 


wfcwAteftaoff  Cntk: 
At  county  boundary 
About  1.5  mila* 

Lttlmt  Parte 
Al  flioutti 


upalraam  ol  county  boundary.. 


Juat  dwanaiiaaiii  ol  Balay  Road.. 


far 

Counhouaa,  1320 
Franlilin.T( 


at  Iha  County 
Main  Straal,  Suila  125, 


TEXAS 


Dayton  Lakaa  (ally),  Ubarly  CoiMy  (FEHA 
Deckat  No.  M61) 

Owwnatraam  corporata  NmMt ««....[„ 

1   mila  upatraam  ol 


■wlabli  for  mapaetlon  at  iha  yocary 
Mora  on  Trintty  Road  and  County  Enginaar* 
Ofllca,  Dayton  Lakaa.  Taxat. 


Petaol  (city),  Aiaaeeaa  County  (FEMA  Doefcal 
NaM46) 

fumOgt  Hollow  Otk: 
Approximataty  1,650  laal  downslraam  ol  S«v- 

anth  StraaL „ 

Approomataly  500  faat  upatraam  ol  upaMam 

corporata  limits 

TribulmyA: 

At  conWuanua  wWi  RuOadga  Hollow  Craak 

At  Avanua  F _.... 

Mbutwy  a- 
Approuiialaly  75  leat  downatraam  ol  down- 

Uraam  corporata  imit* 

At  upatraam  corporata  limita. 

TttulmyC: 
Approxknataly  1.600  loat  downstraam  ol  Boyd 

Sfraat. .' 

Approxiraataly  350  taot  upatraam  oi  Boyd  Saviri 
walaMa  for  hapacdon  at  (ha  City  Han. 
400  AvanuaU  Potaat,  Taxaa. 


r  Sprfnga  (etty)  HopWna  County  (FEMA 
Oodwt  Na  Ctei) 
RockOmk 
Awraidmataly  O.B  mla  downrtraaiii  ol  oonllu- 

anea  ol  Qana  Cvaak 

Approxtnwaly  600  taat  upalraam  of  Holidiy 

Ortea ___™. .. 

Town  Btwncfv 
ApprorimMaly  650  laal  downaMam  ol  Loop 


301. 


At  downatiaain  iida  ol  PMrnw  Saaat.. 
GarvOaak: 
At  FM  1670.. 


Approidraataly  1.2  milaa  upattaam  ol  FM  1670.. 
Sou0>  Tomt  Branch: 


AppuMiiiialaly  60   laal   upalraam   of  Gibnar 


«Oapth 

miaai 


around. 
*Elava- 
llonin 
laot 
(NGVD) 


'645 

•647 
•752 

•714 
•763 

•681 
•704 

•657 
•752 

•694 

•711 

•646 

•679 

•706 
•743 

•647 
•670 


•36 

•36 


422 

441 
'424 


466 

'460 


460 


•421 
•476 

•443 
•464 

•440 
•457 

•466 

•491 


Proposed  Base  (100-Year)  Flood 
Elevations— Continued 


Souroa  ol  flooding  and  location 


Cotutntn  Cf0tk.' 
Approximately  OS  mila  dowMUaam  ol  Stole 

RcuiaiO _ ._„ 

Approximataly  1.200  laat  doarnstraam  ol  Inter- 

atata  Routa  30  A  U.&  Routa  67.„ „ 

rurftoOaait' 

At  Slala  Route  11 

Approximataly  2.400  leal  upaMam  ol  Loop  313 
>  for  mapaedeil  at  the  City  Han. 
Sutphur  Springe.  Taxaa. 


VIRGINIA 


Hanteonburg  (city)  (FEMA  Docket  No.  6946) 

Tributary  No.  1: 

At  eonlluanca  with  Blacks  Run 

Approximately  0.53  mile  upsteam  Irom  Route 

974 _ _ 

TribuiuyNo.2: 

At  confluence  with  Trfeutary  Nb.  1 

Approximately  0.63  mile  upMream  Irom  Dear 

Run  Road _ 

TribijtKyNo.3: 

At  confluence  with  Tributary  No.  1 

Approximataly  1i1  milea  up«ream  from  Inter- 
state 61 _. 

Tribulary  No.  4: 

At  confluence  with  Tributary  Ife.  1 

Approximataty  340  leet  upsntam  from  Keezle- 

lownRoad 

Bmektfiun: 
Approximataly  550  teat  downdream  from  Stote 

Routa  968 

Approximataiy  1.09  miles  uptfraam  from  State 

Route  753  (North  Liberty  StlMt) _ 

Sunati  Haighta  Branch: 
Approximately  500  feet  downstream  ol  State 

Route  726 

Approximetely  0.45  mile  upstiBam  from  conflu- 
ence ol  West  Forti  Sunset  Heights  Bfsnch 

Watt  Fdrti  Sunsal  Heighia  Branch: 

At  confluence  with  Sunset  Heights  Branch.... 

Al  upstraem  corporate  limits.... 

Hapa  avalable  tar  Inapectlofi  at  the  Office  ol 
the  City  Engineer.  Municipal  Building.  345  South 
Main  Street,  Harrisonburg.  Vir^nia. 

PureeavWe  (town),  Loudoun  County  (FEMA 
Docket  No.  6951) 

South  Fork  Caloctm  Craak 
Approximate  375  leet  downatraam  ol  down- 

sfreem  cerporale  limits 

Appronmately  125  leet  upstroam  of  upstream 

corporata  limits 

Mapa  rratabli  tor  hiapectlon  at  the  Town 
Office.  141  E.  Main  StreoL  ParceflvlNe.  Virginia. 


Uflienne  (town).  MIddleeex  County  (FEMA 
Docket  Na  6927) 

Rvp^iarmock  ftlvar 

Entire  shoreline  within  commuaity ...: 

Shoreline  at  the  confluence  01  Urbanna  Creek 

and  Rappahannock  River....... 

Mapa  airalatli  tor  biapaetlon  «  the  Town  HaK. 

Uitwnna.  Virginia.  f 


Wlao  CoiMty  (unkicorporataj  aroaa)  (FEHA 


I) 
Approxknataly  1.02  mUee  upcfreem  ol  eonflu- 


Approxknataly  1.11  mHae  uptfream  ol  conflu- 


Downsaaaiii  skla  ol  State  Ro*6e  78... 

LoonayOaatc 
Approxknataly  0.18  mie  upafroam  ol  conflusnco 

•^  Pigeon  Creek «.. 

ApprogdmaWy  0.06  miie  upeaaam  ol  Southern 

9Mnicnyvd  Rosd..-». ,,^,,,, ™,,„..„...„,... 


#Depth 

in  feet 


ground. 
'Eieva- 
Hon  in 
feel 
(NQVD) 


•436 

•529 

•461 
•500 


•1.265 
•1.452 
•1.267 
•1.381 
•1.307 
•1.416 
•1.407 
•1.440 

•1.194 
•1.361 

•1.264 

•1.337 

•1.306 
•1.359 


•485 

•518 


•1.860 

•1.667 
•1.733 


•1.824 
•1.630 


Proposed  Base  (IOO-Year)  Flood 
Elevations— Continued 


Sotffoe  ol  floodkig  and  localon 


PowaX  R/var 
Approxinately  0.9  mile  downsfreti  ol  Cadet 
School  BrUge. 


Approximataly  1.4  mios  t^streaai  ol  Cadet 
School  Bridge 

Approximately  4.05  miiea  upsfraam  ol  Cadet 
School  Bridge 


Approxknataly  0.75  mile  upstream  ol  Southern 

Railway _ 

South  For*  Powaf  miar 

Approxknataly  0.09  mile  upsfream  of  down- 
atraam croeskig  of  State  Route  613 

Approxknataly  0.26  mila  downsfraim  ol  down- 
stream crosakig  ol  Southern  Railway 

Butcher  Fork: 

At  confluence  with  South  Fork  PowOR  RIvar 

Approxknataly  1.2  miles  upstream  ol  State 
Routa  683 


Hapa  avalahls  for  kiapacUon  at  the  County 
AdmkMrattx's  Office.  County  Courlhouaa. 
Wise.  Virginia. 


WASHINGTON 


laraaa) 

T 


CMam  Cotmty  (unbieorporatad  araaa)  (FEHA 
Deckat  NO.  6951) 

Jimmyeomalataly  Craak: 

At  the  confluence  with  Sequkn  Bay 

Approxknataly  3.600  leet  upatraam  ol  State 

Highway  101 ^ 

OaBamRivar 
Approxknataly  1.950  laet  upsbean  of 
Rood ™ ...., 


3rd 


Just  downsbaam  ol  State  Highway  112 

Approxknataly    1.350    feet    upstram    of 

Crosskig  of  Highway  112 , 

Soloduck  fHvar 

Approxknataly  6.800  feat  downstroaw  of  Qut- 
iayute  Road « 

Juat  downstream  of  QuDlayute  Road 

Dunganaia  Rivar 

Approxknataly  2.500  feet  downsfreom  of  Marine 
Drive _ „ _ 

Just  downslieam  of  lularine  Drive..... „ 

Approximately  300  feet  upsfream  ol  Marina 
Drive 

Approxknataly  3.200  leet  upstream  ol  the  con- 
fluence with  IMatriotti  Creek „ 


Approxknataly  50  feet  downstreem  oi  Wood- 
cock (Saskell  Road 

Juat  downatteem  oi  OW  Olympic  Highway 

Approxknataly  60  feet  upsfreem  of  OM  Olympic 


Approxinately  50  leet  upsfream  ol  Chicago, 
MHwaukae.  St  Paul  A  Pacific  Raikoad 

Apprexwnatety  150  leet  downsfreeni  ol  the  corv 
fluence  with  Beer  Creek » 

Approximately  6.400  feet  upaoaam  of  the  con- 
fluence with  Caraco  Creek _ _ 

Approxknataly  7.700  teat  dowiistimiii  from  the 
divergence  of  Elwha  Rivar  Overfldw 

Approxknataly  5,700  leet  dtiwnshtum  from  the 
divergence  ol  Elwha  River  Overflow 


Approximataly  2.100  laat  downatraom  from  the 

dtvergenca  ol  Elwha  River  Overflow 

SIMT  ol  Juan  Da  Fuea  (at  fiUMan  BaachV 

Approxknataly  1.650  feel  wost  atanp  the  ahoro- 
kne  from  the  croaskig  ol  Highwty  112  over 
Bukman  Creek 

Approxknataly  250  leet  north  ol  tho  creaaing  oi 
Highway  112  ovar  Buflman  Creaks 


Approxknataly  1.750  feel  east  aloag  ahorakne 

from  the  croesfcig  ol  Highway  1«  over  Bu6- 
man  Creek . 


S»a#  of  Juan  Da  Fuea  iat  CUhm  Baf): 

Approxknataly  1.250  feat  north  oi  tw  kitaraae- 

«on  ol  Front  Sfreet  with  Waahkigfen  Street.... 

Approxknataly  1.450  leet  north  akiDg  shoraKne 

from  the  kttaraactlon  ol  DivWoii  Sfraot  and 

Front  Street «„ .«..-.«......*..,™,™......... 


Appwxknalety  250  leet  east  ol  tho  kMstaection 
Of  rrom  siraei  wnn  waanngion 


#Oapth 
kileet 
above 

vound. 

'Eleva- 
tion kt 
leet 

(NGVD) 


•1.460 
•1.488 
•1.497 
•1.611 

•1.4B5 
•1.507 
•1,513 
•1,554 


•8 
•60 


•21 
•34 

•62 


•147 
•160 


•6 

•19 

•21 
•41 

•82 

•109 

•112 
•205 
•312 
•666 

•7 
•12 
•24 

•16 

•10 

•14 

•16 

•13 
•6 
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Proposed  Base  OOO-Year)  Flood 
Elevations— ConUnuad 


Sowca  ol  floodtaa  and  tocalon 

fDap» 

kttaat 

looki 

feel 

lUBMk 

Approxknataly  700  Isat  aouttialong  atarekie 
TCM  oio  Maraadon  of  DIvlaksn  Street  and 
fi^ift^M^ 

•ts 

Approxknataly  100  leet  north  oi  tw  aoaak^  ei 
Sip  Petal  Rood  OMr  FMs  Ooak 

from  oaoskisai  Sip  Petal  Rood  ew»  Pato 

Creek..... 

12 
•14 

Approxknataly  3.250  feet  eaM  atonf  sharaflna 
ftoa  craaakts  oi  Faia  Cwak  ««  SUp  PriM 

RMlt 

•6 

AppRriDNMy  766  Hot  narfli  el  iMaiMdien  of 

10 

Approxknataly  250  feel  north  oi  *m  rmmadiM 
01 9tn  0K  SMM  wHh  Rtfwrrnsn  Sirwt  ..„„„... 

from  the  kttsraadlon  ol  Soft  Aii  Sinat  wOh 

12 
•15 

StratafJum  Oa  Fuea  ial  Cmrami  Bayi: 
Approxknataly  zm  leet  dUe  aertk  e<  Ho  kiHi^ 
section  ol  AQ  Park  Aooaea  Road  and  Ciea- 
oent  Baech  Rood 

•12 

Oi  ttwMeraa^onoi  ACI  Parti  Aeceaa  Ftaad 

Approjumauny  175  loat  narH  tt  tio  kdwasclion 
oi  Creacant  Baocb  Rood  and  Ad  Pwk 
AccoaaRoKt   „ 

•9 

AppnaamMy  1,200  Hal  atong  ihsrsias  eaal 
oi  Ho  kOMactian  el  AO  Pwk  Aoeaao  Ro«> 
and  Oaaoent  Beach  Road 

•10 

Approxknataly  600  Hal  nertb  et  the  eraeakig  of 
OraacemBaodi  Rood  o*ar  SHI  Qosli.      .    . 

•s 

ApproxknaMy  1,600  Hat  north  afcx^  tho  Hwro- 
Kna  from  tho  enaaing  of  Qeecani  Beach 
BfT^  ,,-Tf  fan  <^>Ti^ 

•u 

SMT  or  JtMo  Of  aei  («l  Afl0HM /UofL- 
On  the  shoiokia  approxknoMy  500  feet  north- 
west from  the  ktfaraaction  oi  Place  Road  aad 
Den  Kely  Road. 

•10 

Approxknataly  2.375  feel  north  ol  tho  kiHrseo- 
tkw  ol  Chortea  Read  and  Elwho  Road.- 

•9 

rastf  wNh  LowsT  ENffM  RoMtf „....«....„.„„. 

S»a«  or  JiM  Oa  Abb  (Of  M»ae  OeHHt 

ajOO  Hal  waH  ei  t»  awiHi  al 


Morse  Creek* 


At  the  mouH  el  Moiee  CMak 

On  the  ahorema  approxknaiaiy  2.000  Hal  aoH 
from  the  mouth  ei  Morse  Ciaok. 


Stan  of  Juart  Oa  Fdea  (at  DUni/anau  B^: 
t  aHitg  Ho  ahoro- 
ol  TIMO  Cabo 

iii  Thao  Oota 


Road  and  Ounganaaa  Rood.. 


Rood  wttkGeMan  Sands 


Approxknaiaiy  350  Hat  oaat  from  the  kMraao- 
Ikjn  oi  GokHn  San*  FHoo  wHh  Tlwso  Cioba 
Rood 


At  the  aiouOioi 


Creek. 


Strait  et  JUm  Dm  Fdea  (at  Waahmfion  Haitorl: 
On  the  shONlna  Obaid  £000  taol  aarti  of  Ha 
anfranoo  to  Soquim  B^r. 


StraH  ofJumOa  Fuoa  im  OlamonaPoiPfi: 
A|i|»iiiiiaoHly  115  Hoi  aartt  ol  tho  kosisetlun 
ol  DHam 
BouHvoid. 


AppfoxtosM)p  900  toit  NQrtfr  of  Vio  Mno^loit 
Ol  uMrnona  ron  nooo  wt 
Boulowtf..„ « 


AppraiAMMf  1,069  toil  touVwnt  of  ttio  Mk^ 

MCiMftOl 

PoMBoulMVd 


Ail 


•10 

•11 
•9 

•11 
•6 


t 
•6 


•9 
•• 

•0 


Proposed  Base  (too-YEAi^  Flood 

Elevations— Continued 


Souros  of  floodnQ  snd  louflon 


Just  downiifouw  of  Etovi  Pond  Dwn... 

JiNl  (9tlrMm  Of  Eleva  Pond  Own 

Juat  down*Ma  a#  E«u  CWw  Road - 


Just  upoftMm  of  Ebu  euro  Road 

About  850  feet  downetwaweiMainSboaL 

About  625  Hal  upsbaam  of  ChinnBy  Rock 
Rnert 


tar  Haportlan    H  the  VBage 


Peril  Fala.  (SKA  Pileo  Onorty  (TEIU 


Abotf  04  mla  daamatoaai  ol  LOMT  Oom- 

Just  downsbeara  of  Lower  Daai 

Ant  i^aboam  of  Lower  Oam. 


Juat  downafrsam  oi  tHpar  Dam ................... 

Just  up  Ik  seal  oi  Upper  Oho 

About  1.2  altos  i4»>eani  al  Uppai  Daw 


HtwCRyHal. 
400  401  Avenaa  Soutti,  Pvk  Falh,  Whoonakt. 


CotMly  (tadnooiponia 


4 
Docket  Ho.  6061) 

South  Fork  Ftairbaau  Rktar 
About  14  rnleo  Hwaai  ol  Cbanly  Highway 


About  700  Hal  upafreom  oi  Balsam  Rood. 

raHabH  tar  kispOLOuii    at  Ho  Cowiey 
Zonkig" 


(elty). 


Mmlf  (FEM 


Eleva- 
lanH 

Hat 
(NGVD) 


•666 

•674 
•660 
•655 


•1,468 
•1,469 

•1,466 
1,473 
•t,46» 
1,460 


1,360 

•1,442 


About  0.6  mO»  downsbaamer  Uag  Awanua 

JuU  dawMboom  el  Shooowo  Dim. 

Juat  upaoaam  ol ! 

At  confluanea  of  Shawano  Qnak- 
SrWww  C^aalt  \Mhirt  comawAy.. 
SfiaiMfiotatarWIMti 


Deparbnerc  CHy  Hal.  213  Eaal  Gcoao  Bay 


•797 


*004 


The  boaa  (lOOiHoi)  teed 

oomfnunAso  irt>d  bolow. 


been  raaolvad  by  the  Agency. 

HEtrVNWMM 

Souh  am* /toHiMc /IMk 

■no  nf  UB  rVMk                      , 

•909 

OppiaHnaHU  3.4  mlae  epslsoiii  al  *m  Towa 

Aaaesaor-s  OWco.  County  Courtheoio.  5  Hlg^ 
larvl  Averaio;  PiHnlHr^  Wbet  Vto^nH. 

Issued:  August  10. 1980. 
Harold  T.Dwyao. 

AdmtMtktntoe.  F^daol. 

AdmaitimUom. 

[FRDbe.a»-ttl9ZFfM 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  S6-589;  RM-64«2] 

Radio  Broadcasting  Servlees;  Taos, 
NM 

AQEMCY:  Federal  CommuniGations 
CommiMion. 

action:  PSnal  rale. 

SUMMARr.  The  Comnussion,  at  the 
request  of  Taos  Communications  Corp.. 
substitutes  Channel  268C2  for  Cbaiuid 
209A  at  Taos,  New  Mexico,  and 
modifies  the  license  of  Station  KTAO  to 
specify  operation  on  the  higher  powered 
channel.  Channel  268C2  can  be  anotted 
to  Taos  in  comphance  with  the 
Conunissran's  minim uni  distance 
separation  requirements  wiA  a  site 
restriction  of  19.1  kilometers  (11.9  miles) 
south  to  accommodate  petitioner's 
desired  transmitter  site.  With  this 
action,  this  proceeding  is  tmninated. 

EFFECTIVE  DATE:  September  25, 198a 


FOR  FVRTMER  aVORMATION  CONTACR 
Leslie  K.  Sbainro,  Mass  Media  Bore«a 

[202]  634-€53Q. 

SUPPUEMENTARY  MTORUATIOM:  This  is  a 
synopsis  of  the  Canunission'o  Report 
and  Order,  MM  Docket  No.  8ft-5a9i 
adopted  luly  18. 1989,  and  released 
August  10. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  ncKmal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
frcnn  the  Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  957-9000,  2100  M  Street  NW.,  Suite 
140,  Washington,  EK.  20037. 

Ust  of  SubjacU  in  47  CFR  Part  73. 

Radio  broadcasting. 

PART  73— [AMENDED! 

1.  The  authority  citation  for  part  73 

continues  to  read  as  follows: 

Authority.  47  U.S.C.  154,  303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  the  FM  Table  of 
Allotments  for  Taos,  New  Mexico,  is 
amencied  to  add  Channel  268C2  and 
remove  Channel  2e9A. 

Federal  Communications  Cominooiofi. 

ri '  r  riiiiatii 

Chief,  AUocationa  Bnnch,  PiolkyandlUtkf 
Divisiom,  Mam  Mtdia  Bitnau. 
[PR  Doc.  89-19127  Filed  8-15-88;  8:IS  Oi^ 
■UMQ  CODE  tris-ev« 


33700      Federal  Regirter  /  Vol.  54.  No.  157  /  Wednesday.  August  16.  1989  /  Rules  and  Regulations 


47CFRPart73 

[MM  Docket  Na  Sa-SI;  riM-6479] 

Radio  Broadcasting  Sorvteea;  Comfort, 
TX 

AQINCV:  Federal  Communications 
Commission. 

ACTKM:  Final  rule. 

tUMMARY:  This  document  alloU  Chamiel 
23eC2  to  Comfort,  Texas,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Comfort  Broadcasting 
Company,  Inc.  See  54  FR  8220,  February 
27, 1989.  The  channel  allotment  requires 
a  site  restriction  of  4.8  kilometers  (3.0 
miles)  west  of  the  community,  at 
coordinates  29-57-53  and  g&-57-^54. 
Additionally,  Mexican  concurrence  has 
been  obtained  for  Channel  236C2  at 
Comfort.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  September  25, 1989;  the 
window  period  for  filing  applications 
will  open  on  September  26, 1989,  and 
close  on  October  26, 1989. 

nm  nmTHEii  iNFomiATiON  contact: 
Patricia  Rawlings  (202)  634-6530. 

•UPPLCMENTARV  INFORMATKNI:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  89-31, 
adopted  July  20, 1989,  and  released 
August  10, 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.,  Suite 
140,  Washington.  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 303. 
t73^2    [Amended] 

2.  Section  73.202(b),  the  Table  FM  of 
Allotments  is  amended  under  Texas,  by 
adding  Comfort,  Channel  236C2. 

Karl  A.  Kensinger. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Do&  89-19128  Filed  B-15-89;  8:45  am] 
MUMO  coos  ITia^l^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  652 
[Docket  Na  9089O-9190] 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Emergency  interim  rule. 

summary:  The  Secretary  of  Commerce 
has  determined  that  it  is  necessary  to 
close  a  portion  of  the  New  England  Area 
known  as  Georges  Bank,  defined  as  the 
fishing  grounds  east  of  69*  W.  longitude, 
to  fishing  for  surf  clams.  This  area  is 
closed  for  a  period  of  90  days  fi-om  the 
effective  date  of  this  rule.  This  closure  is 
implemented  because  of  adverse 
environmental  conditions  that  have 
resulted  in  high  concentrations  of 
paralytic  shellfish  poison  (PSP)  in  surf 
clams  from  this  area.  These  adverse 
environmental  conditions  preclude  the 
harvest  of  healthful  food  products  firom 
this  affected  environment. 
EFFECTIVE  DATE:  August  11, 1989  through 
November  9, 1989. 
addresses:  Copies  of  the 
environmental  assessment  may  be 
obtained  from  John  G.  Terrill.  Northeast 
Region.  NMFS.  One  Blackburn  Drive. 
Gloucester.  MA  0193D^2298. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  G.  Terrill.  Northeast  Region.  NMFS. 
One  Blackburn  Drive.  Gloucester,  MA 
01930-2298.  telephone  508-281-9252. 

SUPPLEMENTARY  INFORMATION:  This 
emergency  action  is  taken  by  the 
Secretary  of  Commeroe  (Secretary)  in 
response  to  the  discovery  of  high  levels 
of  PSP  in  surf  clams  [Spisula 
solidissima]  from  the  Georges  Bank 
Area.  The  Massachusttts  Department  of 
Public  Health  reported  results  from  five 
PSP  tests  on  surf  clams  taken  from  the 
Georges  Shoals  area  of  Georges  Bank,  a 
traditional  surf  clam  fishing  ground.  The 
tests  determined  I»SP  levels  of  between 
384  and  533  micrograms/lOO  grams  [fig/ 
lOOg).  which  are  significantly  in  excess 
of  the  80  /io/lOOg  maximum  safe  level. 
Ingestion  of  PSP  toxin  is  known  to  cause 
severe  illness  or  death  in  humans.  For 
this  reason,  the  PSP  levels  reported 
indicate  a  severe  adverse  environmental 
condition  that  warrants  immediate 
closure  of  the  Georges  Bank  Area. 

Section  652.23  of  the  Surf  Clam  and 
Ocean  Quahog  regulations  established 
three  areas  closed  to  fishing  because  of 
environmental  degradation  and  adverse 
environmental  conditions.  That  section 


authorizes  additional  closures  by  notice 
fi-om  the  Secretary  after  a  public  hearing 
is  held  to  determine  the  ejects  of  the 
closure. 

The  emergency  nature  of  the  adverse 
environmental  condition  now  occurring 
in  the  Georges  Bank  Area  renders  a 
public  hearing  contrary  to  the  public 
interest.  Consequently  the  emergency 
action  authority  vested  in  the  Secretary 
under  section  305(e)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act).  16  U.S.C.  1855(e).  is 
invoked  to  dispense  with  the  public 
hearing  requirement. 

This  closiu>e  will  prohibit  siuf  clam 
fishing  in  the  Georges  Bank  Area  for  90 
days,  beginning  on  August  11. 1989.  An 
extension  of  the  closure,  if  warranted,  is 
possible  for  an  additional  90  days  under 
the  Secretary's  emeigency  rulemaking 
authority.  The  occurrence  of  PSP  wanes 
in  the  winter  months.  Therefore,  the 
period  during  which  the  area  may  be 
closed  under  the  Secretary's  emergency 
authority  should  provide  protection  until 
PSP  returns  to  a  safe  level. 

During  any  extension  of  this 
emergency  closure.  NMFS  will  hold  a 
public  hearing  in  accordance  with  50 
CFR  652.23.  Following  the  public 
hearing,  a  notice  to  close  the  area 
pursuant  to  that  section  may  be 
published  in  the  Federal  Register.  Such 
notice  would  supplant  this  action. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  (Assistant 
Administrator)  has  determined  that  this 
action  is  necessary  to  respond  to  an 
emergency  situation  and  is  consistent 
with  the  Magnuson  Act  aad  other 
applicable  law. 

The  Assistant  Administrator  also 
finds  that,  due  to  the  severe  adverse 
environmental  conditions  that  exist  in 
the  area,  it  is  impracticable  and  contrary 
to  the  public  interest  to  provide  notice 
and  opportunity  for  comment,  or  to 
delay  for  30  days  the  effective  date  of 
this  rule  under  section  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act. 

The  Assistant  Administrator  has 
determined  that  this  action  does  not 
directly  affect  the  coastal  zone  of  any 
State  with  an  approved  coastal  zone 
management  program. 

This  emergency  rule  is  exempt  from 
normal  review  procedures  of  Executive 
Order  12291  as  provided  in  section 
(8)(a)(l)  of  that  Order.  This  rule  is  being 
reported  to  the  Director  of  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  it  is  not  possible  to 
follow  the  procedures  of  that  order. 

The  Assistant  Administrator  finds  no 
potential  negative  impact  on  the  surf 
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clam  resource  in  the  Georges  Bank  Area 
as  a  result  of  this  change.  An 
environmental  assessment  is  available 
at  the  address  above  (see  ADDRESSES) 
that  explains  the  projected  effects  of  Oie 
rule  and  the  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act. 

This  action  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 

This  emergency  action  is  exempt  from 
the  procedures  of  the  Regulatory 
FlexibiUty  Act  because  it  is  being  issued 
without  opportimity  for  prior  public 
comment. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

list  of  Subjects  in  50  CFR  Part  652 

Fisheries. 

Dated:  August  11, 1989. 
James  E.  Douglas,  Jr., 

Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  652  is  amended 
as  follows: 

PART  652— ATLANTIC  SURF  CUVM 
AND  OCEAN  QUAHOG  FISHERIES 

1.  The  authority  citation  for  part  652 
continues  to  read  as  follows: 

Authority.  16  U.S.C.  1801  et  seq. 

2.  In  S  652.23,  effective  from  August 
11, 1989,  through  November  9, 1989.  A 
new  paragraph  (a)(4)  is  added  to  read  as 
follows: 


{652^ 

(a)  •  •  * 

(4)  Georges  Bank.  That  portion  of  the 
New  England  area  that  is  located  east  of 
69*  W.  longitude  is  closed  to  fishing. 
This  closure  does  not  affect  fishing  for 
ocean  quahogs. 

[FR  Doc.  89-19219  Filed  8-11-89;  12:30  pm] 
BHJJNQ  CODE  Mie-22-M 

50  CFR  Part  672 

[Docket  Na  81132-9033] 

Groundflsh  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  revision  of  the  formula 
for  determining  mortality  of  Pacific 
halibut;  request  for  comments. 

summary:  The  Secretary  of  Commerce 
(Secretary)  announces  revision  to  the 
formula  for  determining  Pacific  halibut 
mortality  in  the  groundfish  fishery  in  the 
Gulf  of  Alaska.  The  action  is  intended  to 
carry  out  management  objectives 
contained  in  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMPJ. 

dates:  Effective  August  11, 1989. 
Comments  are  invited  through  August 
2a  1989. 

address:  Comments  should  be 
addressed  to  Steven  Pennoyer,  Director, 
Alaska  Region  (Regional  Director). 
National  Marine  Fisheries  Service.  P.O. 
Box  21668.  Juneau,  Alaska  99802-1668. 

FOR  FURTHER  INFORMATION  CONTACT 

Janet  E.  Smoker,  Fishery  Management 
Biologist,  907-586-7230. 
SUPPLEMENTARY  INFORMATION: 

Badcground 

Section  672.20(f)(2)(i)  specifies  a 
framework  procedure  for  setting 
prohibited  species  catch  (PSC)  limits  for 
Pacific  halibut.  This  procedure  requires 
that  the  Secretary,  after  consultation 
with  the  North  Pacific  Fishery 
Management  Council  (Council),  publish 
a  notice  in  the  Federal  Register  to 
establish  PSC  limits  for  Pacific  halibut. 
For  1989,  PSC  limits  were  established  by 
a  notice  published  at  54  FR  6524 
(February  13, 1989).  The  PSC  limit  for 
Pacific  halibut  was  set  at  a  level  which 
would  result  in  a  mortality  of  no  more 
than  2,000  metric  tons  (mt)  of  halibut.  In 
determining  this  level,  that  notice 
announced  certain  theoretical 
assumptions  to  be  used  in  the  formula  to 
calculate  halibut  mortality. 

Halibut  mortality  was  to  be 
determined  inseason  by  multiplying 
groundfish  catches  by  assumed  halibut 
mortality  and  halibut  bycatch  rates,  all 
of  which  were  published  in  the  same 
notice.  The  Council  recognized  that  the 
mix  of  initial  groundfish  apportionments 
would  arithmetically  result  in  a 
mortality  in  excess  of  the  PSC  limit  of 
2,000  mt  if  available  groundfish  total 
allowable  catch  (TAC)  amounts  were 
fully  harvested.  Rather  than  reduce 
groundfish  TAC  amounts,  the  Council 
recommended  that  the  Regional  Director 
manage  the  overall  harvest  to 


accomplish  the  Council's  objective 
relative  to  the  mortality  goal  for  halibut 
This  procedure  would  allow  the 
Secretary  to  more  accurately  determine 
the  appropriate  Pacific  halibut  bycatch 
and  mortality  amounts  during  the 
season  based  upon  observed  and 
reported  harvesting  activity. 

Revision  to  Formula  for  Determining 
Pacific  Halibut  Bycatch  and  Mortality 
Amounts 

The  Secretary  finds  the  assumptidtis 
published  in  the  notice  at  54  FR  6527 
(February  13, 1989)  are  incorrect.  These 
include  gear  shares  of  target  species  and 
the  distribution  of  mid-water  pollock 
catch  between  the  Western  and  Central 
regulatory  areas  of  the  Gulf.  The 
Secretary  announces  that  the  Regional 
Director  will  use  a  new  formula  for 
determining  the  mortality  of  Pacific 
halibut  based  on  actual  data  rather  than 
'  the  assumptions  announced  in  that 
notice.  These  data  are  derived  from 
actual  groundfish  catches  by  gear  and 
area  as  reported  by  DAP  fishermen  to 
the  Alaska  Department  of  Fish  and 
Game  and  to  NMFS  each  week.  The 
revised  formula,  when  applied  to  current 
groundfish  catches,  results  in  a  halibut 
mortality  estimate  almost  identical  to 
that  produced  by  the  original  formula. 
However,  when  expected  annual  total 
groundfish  catches  are  considered,  the 
revised  formula  produces  a  significantly 
lower  estimate  of  halibut  mortality  than 
the  amount  predicted  by  the  original 
formula. 

Classification 

This  action  is  taken  under  §  672.22 
and  is  in  compliance  with  Executive 
Order  12291.  Public  comments  on  the 
necessity  for  and  appropriateness  of  this 
action  are  invited  for  a  period  of  15 
days. 

list  of  Subjects  in  SO  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  11. 1989. 
Richard  H.  Schaefer, 

Director  of  Off  ice  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
[FR  Doc.  89-19252  Filed  8-11-89;  1:59  pm] 

BlUma  CODE  3510-a-M 


33702 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
containt  notices  to  the  public  of  the 
profMsed  issuance  of  njles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  njle 
meldng  prior  to  the  adoption  of  the  final 
rulee. 


DEPARTMENT  OF  AQRICULTURE 
F«(toral  Qniin  IntfMCtion  8«nrte« 
7CFR  Part  800 
Q«n«ral  RagulatiofM;  SoybMn  On  and 


r:  Federal  Grain  Inspection 
Service.  USDA. 

action:  Final  action  and  notice  of 
withdrawal  of  proposed  rule. 

MIMMARV:  The  Federal  Grain  Inspection 
Service  (FGIS)  will  offer  soybean  oU  and 
protein  testing  as  ofBdal  criteria 
effective  September  4, 1989.  FGIS  will 
use  approved  near-infrared 
spectroscopy  (NIRS)  equipment  in 
performing  these  tests  and  report  the 
results  to  the  nearest  tenth  of  a  percent 
on  a  13  percent  moisture  basis.  Further, 
FGIS  is  withdrawing  the  proposal  to 
amend  the  regulations  to  require  the 
reporting  of  soybean  oil  and  protein  on 
official  inspection  certiHcates  for  grade 
effective  September  2, 1991. 
DATCK  This  withdrawal  is  effective 
September  4, 1989. 

FOR  FUfrmni  mromiATiON  cotrrAcr. 
Lewis  Lebakken,  Jr.,  Resources 
Management  Division,  USDA.  FGIS, 
Room  0628  South  Building,  P.O.  Box 
96454.  Washington,  DC.  20090-6454. 
Telephone  (202)  475-3428. 
tUPPLEMCNTARV  INFORMATION: 

nnal  Action 

On  February  23. 1989.  FGIS  proposed 
in  the  Federal  Register  (54  FR  7778)  to 
offer  soybean  oil  and  protein  testing  as 
official  criteria  effective  September  4, 
1989.  FGIS  also  proposed  revising 
1 600.ie2(a]  of  the  regulations  to  require 
the  reporting  of  soybean  oil  and  protein 
results  on  official  soybean  inspection 
certiHcates  for  grade  effective 
September  2. 1991.  Further.  FGIS 
requested  comments  on  the  preferred 
constant  moisture  basis  for  reporting 
soybean  oil  and  protein  results. 

FGIS  received  a  total  of  31  comments 
during  the  60-day  comment  period.  The 


comments  were  submitted  from  all 
segments  of  the  soybean  industry 
including  processing  firms,  oilseed/grain 
handlers,  producer  and  trade 
associations,  foreign  buyers,  university 
professors  and  researohers,  soybean 
producers,  official  inspection  agencies, 
and  a  seed  company. 

On  the  basis  of  these  comments  and 
other  available  information,  FGIS  has 
decided  to  offer  soybean  oil  and  protein 
testing  as  official  criteria  effective 
September  4, 1989.  FGIS  will  use 
approved  NIRS  equipment  in  performing 
these  tests  and  will  report  the  results  to 
the  nearest  tenth  of  a  percent  on  a  13 
percent  moisture  basia 

Official  Criteria  Status 

Twenty-six  commentors  were  in  favor 
of  soybean  oil  and  protein  testing.  Of 
those  26,  23  commentors  specifically 
addressed  the  official  criteria  status  and 
were  in  support  of  the  FGIS  proposal  to 
offer  soybean  oil  and  protein  testing  as 
official  criteria  effective  September  4, 
1989.  In  addition,  three  other 
commentors  favored  soybean  oil  and 
protein  testing  in  general.  Only  two 
commentors  representing  marketing  and 
soybean  processing  interests  were  not  in 
favor  of  this  proposal.  The  opposition 
ranged  from  concern  about  the  effect  of 
soybean  oil  and  protein  testing  on 
producers  to  concern  about  the  accuracy 
of  the  NIRS  equipment 

FGIS  conducted  a  study  to  evaluate 
soybean  oil  and  protefai  testing 
procedures  under  field  conditions.  The 
study  results  were  shared  with  industry 
representatives  at  a  public  meeting  held 
on  May  10, 1989,  in  Kansas  City, 
Missouri.  Notice  of  that  meeting  was 
published  in  the  Federal  Register  on 
April  25. 1989.  The  purpose  of  the 
meeting  was  to  review  with  the  industry 
and  interested  persons  information 
concerning  research  data,  proposed 
analytical  procedures,  NIRS  calibration 
data  and  procedures,  field  test  data, 
equipment  type — evaluation  data  and 
the  program  and  inspection  procedures, 
if  soybean  oil  and  protein  testing  were 
adopted.  j 

Based  upon  available  information, 
including  the  comments  received.  FGIS 
has  determined  that  including  soybean 
oil  and  protein  testing  as  official  criteria 
under  the  United  States  Grain  Standards 
Act  (USGSA)  will  provide  a  simple, 
timely,  iepeatable  and  cost  effective 
means  of  determining  oil  and  protein 
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content  in  soybeans.  Expanding  official 
criteria  to  include  such  testing  will 
provide  information  concerning  intrinsic 
properties  which  relate  to  user 
economics.  Such  information  will  be  of 
benefit  to  the  industry  as  a  whole 
including  soybean  producers.  Further, 
FGIS  wiU  continually  monitor  the 
soybean  oil  and  protein  testing  program. 
Accordingly,  FGIS  will  expand  official 
criteria  under  the  USGSA  to  include 
soybean  oil  and  protein  testing,  upon 
request,  beginning  September  4, 1989. 

Moisture  Basis 

Twenty-three  commentors  suggested  a 
moisture  basis  to  be  used  in  reporting 
soybean  oil  and  protein  results. 
Nineteen  of  the  23  commentors 
supported  using  a  constant  moisture 
basis  for  reporting  oil  and  protein 
results.  Opinions  differed,  however,  as 
to  what  moisture  level  should  serve  as 
the  constant.  Nine  supported  a  13 
percent  constant  level.  Three  would 
support  any  level  from  12  to  13  percent, 
and  four  supported  a  "dry  matter"  basis. 
The  four  remaining  commentors 
expressed  preference  for  an  "as  is" 
moisture  basis  over  a  constant  moisture 
basis  for  reporting  oil  and  protein 
results. 

Those  in  favor  of  using  an  "as  is" 
reporting  basis  generally  believe  that 
the  "as  is"  basis  would  better  represent 
the  value  of  the  oil  and  protein  within  a 
specific  lot  of  soybeans.  Those  in  favor 
of  using  a  constant  moisture  basis  were 
of  the  view  that  the  marketing  of 
soybeans  is  dependent  ufion  the 
market's  ability  to  compare  oil  and 
protein  results  between  soybean  lots. 
Further  more,  reporting  on  a  constant 
basis  would  also  enable  producers  to 
more  easily  differentiate  between  two 
varieties  with  different  chemical 
composition. 

Oil  an  protein  quantities  of  soybeans 
with  different  moisture  contents  cannot 
easily  be  compared  when  reported  on  an 
"as  is"  moisture  basis.  Soybean  oil  and 
protein  content  are  inversely  related  to 
moisture  content.  Reporting  oil  and 
protein  on  a  constant  moisture  basis  will 
provide  data  which  may  be  easily 
compared.  A  constant  moisture  basis 
will  require  adjusting  the  reported 
percentage  of  oil  and  protein  when 
compared  to  an  "as  is"  moisture  basis. 
However,  this  adjustmentj  is  solely 
mathematical. 
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Noting  the  advantages  and 
disadvantages  of  given  moisture  levels. 
FGIS  requested  comments  in  the 
February  23, 1989,  proposal  as  to  the 
preferred  constant  moisture  basis  (e.g. 
dry  matter.  12  percent  or  13  percent)  to 
be  used  for  reporting  soybean  oil  and 
protein  testing  results.  Concerning  the 
dry  matter  basis,  it  noted  that  oil  and 
protein  percentages  reported  on  a  dry 
matter  basis  would  be  higher  than  odier 
constant  of  "as  is"  moisture  bases. 
However,  excessively  dry  soybeans 
would  have  a  potentially  negative  effect 
on  storabiUty  by  increasing  the  number 
of  soybean  splits.  With  respect  to  a  12 
percent  or  13  percent  basis,  it  was  noted 
that  (1)  reporting  oil  and  protein  on  a 
moisture  basis  between  12-13  percent 
more  closely  reflects  the  actual  oil/ 
protein  content  of  soybeans  introduced 
into  domestic  and  foreign  markets;  (2) 
the  average  moisture  levels  of  soybeans 
marketed  during  the  calendar  years  1988 
and  1987  in  domestic  and  foreign 
markets  was  12.55  percent  and  12.75 
percent,  respectively;  (3)  reporting  oil 
and  protein  on  a  13  percent  moisture 
basis  might  encourage  producers  to 
deliver  soybeans  with  excessive 
moisture  levels:  and  (4)  a  12.5  percent 
moisture  content  is  considered  safe  for 
long-term  storage. 

The  majority  of  those  supporting  a 
constant  moisture  basis  preferred  a  13 
percent  level,  because  ttds  level  is  the 
standard  moisture  level  used  in  the 
current  marketing  of  soybeans.  That  is, 
discounts  generally  are  assesed  for 
moisture  levels  above  13  percent  to 
cover  drying  and  weight  loss  costs. 
These  discounts  shoiUd  address  any 
excessive  moisture  level  concerns.  The 
commentors  also  believed  that  adopting 
13  percent  as  the  constant  basis  would 
minimize  confusion  within  the  market 
One  commentor  who  recommended  12 
percent  as  the  constant  moisture  level 
explained  that  such  a  level  would  more 
closely  reflect  the  crop  average  and 
would  encourage  producers  to  deliver 
soybeans  close  to  the  average.  However, 
the  average  moisture  levels  of  soybeans 
marketed  during  the  calendar  years 
1986, 1987,  and  1988  were  12.55, 12.75, 
and  12.86  percent  respectively.  Three  of 
those  that  preferred  the  dry  matter  basis 
offered  no  explanation  for  their  position. 
The  fourth  commentor  in  favor  of  dry 
matter  stated,  ".  .  .  the  dry  matter  basis 
may  provide  the  preferable  reporting 
basis  since  there  would  be  no  further 
downward  adjustments  in  oil  and 
protein  results."  However,  in  the 
proposal,  the  possible  excessive  drying 
of  soybeans  if  a  dry  matter  basis  were 
adopted  was  raised. 


Based  upon  all  information  available 
including  the  comments  received,  FGIS 
has  determined  that  it  will  use  a 
constant  moisture  basis  when  reporting 
soybean  oil  and  protein  results  and  that 
the  13  percent  moisture  basis  will  best 
serve  the  needs  of  the  national 
inspection  system  and  will  minimize  any 
confusion  in  the  maiketplace. 

Additional  Comments 

Cleaned  vs.  Uncleaned  Samples 

Several  commentors  expressed 
concern  as  to  whether  oil  and  protein 
tests  should  be  run  before  or  after  a 
sample  is  cleaned.  Three  commentors 
suggested  that  oil  and  protein  tests  be 
run  on  soybean  samples  after  cleaning. 
Two  other  commentors,  however, 
recommended  that  oil  and  protein  tests 
be  run  on  soybean  samples  before 
cleaning.  The  reasons  given  for  testing 
an  uncleaned  sample  were  (1)  that  it 
would  serve  as  an  incentive  for  shippers 
to  clean  soybeans  to  achieve  higher  oil 
and  protein  results,  and  (2)  that  it  woidd 
allow  buyers  to  determine  more  closely 
how  mudi  protein  and  oil  can  be 
extracted  from  a  given  tonnage  of 
soybeans. 

The  decision  on  whether  to  use  a 
cleaned  or  uncleaned  sample  is 
governed  by  the  testing  methodology 
used.  FGIS  study  results  show  that  the 
varying  percentage  of  foreign  material 
found  in  soybean  samples  would  make 
it  virtually  impossible  to  establish 
standard  calibration  equations  for  the 
NIRS  equipment  As  a  result  this  would 
create  uncertainty  as  to  the  accuracy  of 
oil  and  protein  test  results.  Therefore. 
FGIS  testing  procedures  as  described  in 
the  FGIS  instructions  Will  require  that 
the  test  samples  be  cleaned. 

Reporting  Increment 

Five  commentors  expressed  an 
opinion  on  the  incremetats  used  to  report 
soybean  oil  and  protein  results.  Three 
individuals  were  in  favor  of  reporting  oil 
and  protein  results  to  the  nearest  tenth 
of  a  percent  as  long  as  the  NIRS 
equipment  is  that  accurate  or  market 
participants  understand  the  inherent 
variability  of  soybean  oil  and  protein 
testing.  One  commentor  stated  that 
"The  reporting  increment  used  should  be 
no  tighter  than  the  repeatability  that  the 
equipment  and  techniques  will  support" 
Another  commentor  suggested  that 
results  be  reported  to  the  nearest  half  of 
a  percent 

Reporting  results  to  the  nearest  half  of 
a  percent  would  introduce  a  larger 
rounding  bias  into  the  inspection 
system.  Therefore,  such  a  procedure 
could  hamper  the  inspection  system's 
ability  to  provide  buyer  and  seller  with 


precise  information  concerning  protein 
and  oil  content  in  soybeans. 

The  soybean  oU  and  protein  results 
should  be  reported  to  the  nearest  tenth 
of  a  percent  along  with  the  standard 
error  of  performance  (SEP).  Existing 
data  indicate  that  the  SEP  between 
NIRS  measurements  and  the  standard 
reference  methods  for  soybean  oil  and 
protein  is  0.5  and  0.6  percentage  points, 
respectively.  For  example,  an  NIRS 
protein  value  of  40  percent  will  agree 
within  0.6  percentage  points  of  the 
Kjeldahl  value,  two  thirds  of  the  time. 
The  expected  difference  between  NIRS 
measurements  is  approximately  the 
same.  When  one  NIRS  oil  or  protein 
result  is  compared  with  another  NIRS 
result  the  vailues  will  agree  within  0.6 
percentage  points,  two  thirds  of  the 
time.  Therefore,  an  appeal  inspection  of 
a  40  percent  original  inspection  result 
would  theoretically  test  between  39.4 
and  40.6  percent  two  thirds  of  the  time 
and  between  38  J  and  41.2  percent  95 
percent  of  the  time. 

The  industry  has  expressed  concern  in 
the  past  with  reporting  the  SEP  and 
average  result  due  to  the  potential 
confusion  caused  by  more  than  one 
result  appearing  on  the  certificate. 
Therefore,  FGIS  has  determined  that 
reporting  oil  and  protein  results  to  the 
nearest  tenth  of  a  percent  is  in  the  best 
interest  of  the  inspection  system. 

FGIS  will  certify  soybean  oil  and 
protein  results  to  the  nearest  tenth  of  a 
percent  Further,  FGIS  will  publish  in  its 
insbuctions  that  the  SEP  between  NIRS 
measurements  is  0.5  percentage  points 
for  oil  and  0.6  percentage  points  for 
protein.  The  variation  in  results  relates 
directiy  to  inherent  sampling  variability, 
testing  variability,  and  the  distribution 
of  the  oil  and  protein  within  the  soybean 
sample. 

Sh^lot  inspection  Plan 

Two  commentors  offered  their  views 
on  whether  soybean  oil  and  protein 
should  be  included  under  the  shiplot 
inspection  plan.  Both  commentors 
suggests  that  FGIS  collect  soybean  oil 
and  protein  data  when  the  program 
begins  before  further  action  is  taken. 
After  data  analysis,  one  commentor 
suggested  that  FGIS  would  then  be  able 
to  establish  soybean  oU  and  protein 
parameters  for  inclusion  within  the 
shiplot  inspection  plan.  The  other 
commentor,  however,  was  not  in  favor 
of  including  soybean  oil  and  protein 
tolerances  in  the  shiplot  inspection  plan 
and  suggested  that  FIGS  simply  review 
the  entire  soybean  oil  and  protein 
program  in  1991. 

FGIS  will  not  establish  inspection 
tolerances  for  soybean  oil  and  protein 
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under  the  shiplot  inspection  plan  at  this 
time  because  of  the  need  to  develop 
standard  deviations  upon  which  are 
based  breakpoints.  Field  test  results  are 
needed  over  a  period  of  time  to  develop 
information  concerning  the  formulation 
of  standard  deviations  and  breakpoints. 
Upon  development  of  this  information, 
FGIS  will  then  consider  including 
inspection  tolerances  for  soybean  oil 
and  protein  under  the  shiplot  inspection 
plan.  However,  upon  request,  inspection 
personnel  will  test  each  sublot  for  the 
percentage  of  oil  and  protein  and 
certificate  the  average  of  the  sublot 
results  for  the  shiplot  Limits  on 
individual  sublots  will  not  be  applied 
unless  the  contract  specifies  that  no 
sublot  shall  fall  below  or  exceed  a  given 
oil  and/or  protein  value.  In  such  cases, 
each  sublot  must  meet  the  contract 
specification.  Any  sublot  not  meeting 
the  speciflcation  would  be  considered  a 
material  portion  under  the  plan. 

Proposal  Withdrawn 

1991  Reporting  Requirements 

In  the  February  23, 1989.  issue  of  the 
Federal  Register  (54  FR  7778).  FGIS  also 
prtq>osed  to  amend  9  800.182(8)  of  the 
regulations  to  require  the  reporting  of 
soybean  oil  and  protein  on  official 
soybean  inspection  certificates  for  grade 
effective  September  2. 1991.  Public 
comments  were  solicited  on  the 
proposal. 

Nine  commenters  representing 
producer  and  trade  associations, 
processing  firms,  and  oilseed/grain 
handlers  opposed  the  proposid.  Those 
opposed  to  the  proposal  suggested  that 
FGIS  wait  until  further  data  was 
available  on  the  actual  field  application 
of  soybean  oil  and  protein  testing  before 
deciding  whether  to  require  the 
reporting  of  soybean  oil  and  protein 
results.  In  addition,  another  oilseed/ 
grain  handler  suggested  that  mandatory 
oil  and  protein  testing  be  deferred  until 
that  time  when  a  thorough  review 
indicates  that  such  testing  would  be 
needed.  Two  additional  commenters 
representing  processing  firms  and 
oilseed/grain  handlers  did  not  address 
this  specific  issue.  However,  they  did 
oppose  cdl  soybean  oil  and  protein 
testing  by  FGIS. 

A  total  of  eight  conunenters  were  in 
favor  of  the  proposal.  The  eight 
comments  were  from  two  producer 
associations,  a  foreign  buyer,  two  State 
farm  bureaus,  and  three  individuals 
involved  with  soybean  research  at 
universities.  Another  foreign  buyer  was 
in  favor  of  mandatory  nongrade 
determining  testing  as  long  as  FGIS 
gives  a  1  year  advance  notice  of  when 
such  testing  would  begin.  Three 


additional  commenters  representing  two 
foreign  buyers  and  one  domestic 
oilseed/grain  handler  merely  referenced 
the  issue  without  expressing  an  opinion. 

The  overall  consensas  of  those  in 
favor  of  the  proposal  was  that  the 
inspection  system  should  use  oil  and 
protein  content  as  a  factor  for  assessing 
soybean  quality.  This  would  be 
accomplished  by  reporting  the 
percentage  of  soybean  oil  and  protein 
content  on  official  inspection  certificates 
for  grade. 

FGIS  recognizes  the  Importance  of 
including  tests  for  intrinsic  properties  in 
the  official  U.S.  Grain  Standards  and/or 
as  part  of  the  national  inspection 
system.  However,  the  comments 
received  reflect  a  disagreement  within 
the  industry  as  to  whether  and  when  to 
require  oil  and  protecia  content  as 
factors  on  official  certificates  for  grade. 
FGIS  believes  that  providing  soybean  oil 
and  protein  content  as  official  criteria 
imder  the  USGSA  will  provide  the 
industry,  on  a  request  basis,  with 
information  concerning  intrinsic 
properties  as  would-be  required  on 
official  certificates  for  grade.  Such 
information  also  will  provide  FGIS  with 
additional  data  concerning  soybean  oil 
and  protein  testing  for  future  evaluation. 

Based  upon  all  information  including 
the  comments  received,  FGIS  has 
determined  that  the  proposed 
amendment  to  require  the  reporting  of 
soybean  oil  and  protein  on  official 
inspection  certificates  for  grade 
effective  September  2, 1991,  should  be 
withdrawn.  The  withdrawal  of  this 
proposal,  however,  does  not  preclude 
FGIS  from  reproposing  this  action  at  a 
later  date.  Throughout  the  duration  of 
the  program  that  begins  September  4, 
1989,  FGIS  will  monitor  the  number  of 
requests  for  soybean  oil  and  protein 
testing.  At  a  later  date,  FGIS  may 
resolicit  public  comments  on  the  need 
for  and  feasibility  of  mandatory 
soybean  oil  and  protein  testing. 

Accordingly,  the  proposal  to  amend 
i  800.ie2(a]  of  the  regulations  to  require 
the  reporting  of  soybean  oil  and  protein 
on  official  soybean  inspection 
certificates  for  grade  affective 
September  2, 1991,  is  hereby  withdrawn. 

Authority:  Pub.  L  94-502, 90  Stat.  2887,  at 
amended  (7  U.S.C.  71  et  aeq.]. 
Dated:  August  4. 1989. 

W.  Kirk  Miller, 

Administrator. 

(FR  Doc.  89-19245  Filed  9-15-89;  8:45  amj 
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Agricultural  Marketing  S«rvic« 

7CFRPart910 

[FV-89-085] 

Lemons  Grown  In  California  and 
Arizona 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice  of  marketing  policy. 

summary:  This  notice  seta  forth  a 
summary  of  the  1989-90  marketing 
policy  for  lemons  grown  in  California 
and  Arizona.  The  marketiag  policy  was 
discussed  and  approved  on  July  11, 1989, 
by  the  Lemon  Administrative 
Committee,  which  locally  administers 
the  marketing  order  regulating  the 
handling  of  Califomia-Arikona  lemons. 
The  marketing  policy  contains 
information  on  crop  and  market 
prospects  for  the  1989-90  season. 

DATES:  Written  suggestions,  views,  or 
pertinent  information  relative  to  the 
marketing  of  the  1989-90  California- 
Arizona  lemon  crop  will  be  considered  if 
received  by  September  15, 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  statements  in 
triplicate  to:  Docket  Clerk,  F&V,  AMS, 
USDA.  P.O.  Box  96456.  Room  2525-S. 
Washington.  DC  20090-6456.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  die  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatriz  Rodriguez.  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA,  Room  2524-S,  P.O. 
Box  96456,  Washington,  DC  20090-6456: 
telephone:  (202)  475-3861.  Growers  and 
handlers  of  lemons  may  obtain  a  copy  of 
the  marketing  policy  directly  from  the 
Lemon  Administrative  Committee.  Their 
office  is  located  at  117  West  Ninth 
Street,  Room  905,  Los  Angeles, 
California  90015.  Copies  of  the 
marketing  policy  are  also  available  fivm 
Ms.  Rodriguez. 

SUPPLEMENTARY  INFORMAHON:  The 

marketing  order  regulating  the  handling 
of  lemons  grown  in  California  and 
Arizona  (7  CFR  part  910)  is  effective 
under  the  Agricultiural  Marketing 
Agreement  Act  of  1937  (the  "Act,"  7 
U.S.G  601-674),  as  amended.  The  order 
authorizes  volume  and  siae  regulations 
applicable  to  fresh  shipments  of  lemons 
to  domestic  markets  including  Canada. 
Regulation  of  export  shipments  of 
lemons  and  lemons  utilized  in  the 
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production  of  processed  lemon  products 
is  not  authorized  under  the  order. 

Pursuant  to  S  810.50  of  the  maiiceting 
order,  the  Committee  is  required  to  hold 
a  marketing  policy  meeting  each  year, 
no  later  than  August  15  of  the  fiscal  year 
(or  such  later  date  as  the  Committee 
may  establish  with  the  approval  of  the 
Secretary).  After  the  marketing  policy 
meeting,  the  Committee  must  submit  to 
the  Secretary  its  mariceting  policy  for  the 
fiscal  year,  and  the  marketing  policy 
will  continue  in  force  until  revised  or 
superseded  by  the  adoption  of  a  new 
marketing  policy.  The  marketing  policy 
must  contain  the  following  information: 
(a)  The  available  supplies  of  lemons  in 
each  prorate  district,  including 
estimated  quality  and  composition  of 
size;  (b)  the  estimated  utilization  of  the 
crop,  showing  the  quantity  and 
percentages  of  the  crop  that  will  be 
marketed  in  domestic  export  and  by- 
product channels,  together  with 
quantities  otherwise  to  be  disposed  o& 
(c)  a  schedule  of  estimated  weekly 
shipments  to  be  recommended  to  the 
Secretary  during  the  fiscal  year;  (d)  the 
level  and  trend  of  consumer  income;  (e) 
estimated  supplies  of  competitive  citrus 
commodities;  and  (f)  any  other  pertinent 
factors  bearing  on  the  marketing  of 
lemons.  In  the  event  that  it  becomes 
advisable  to  substantially  modify  the 
marketing  policy,  the  Conunittee  is 
required  to  submit  to  the  Secretary  a 
revised  marketing  policy  or  a  new 
marketing  poUcy  setting  forth  die 
information  as  required  in  this  section. 

Marketing  policies  for  California- 
Arizona  lemons  are  intended  to  apply  to 
a  12-month  period  beginning  on  August 
1  and  ending  on  the  following  July  31. 
This  12-month  period  contains  a  full 
production  cycle  in  all  of  the  districts 
established  under  the  order  and  serves 
to  define  an  annual  marketing  season. 

The  Committee  adopted  its  mariceting 
policy  for  the  1989-90  fiscal  year  at  its 
July  11, 1989,  meeting.  Industry 
representative  were  present  at  these 
meetings.  The  marketing  policy  is 
intended  to  inform  the  Secretary  and 
persons  in  the  industry  of  the 
Committee's  evaluation  of  supply  and 
demand  factors  expected  during  the 
upcoming  marketing  season.  This 
information  is  essential  to  the  review 
and  evaluation  of  any  Committee 
recommendations  for  the  issuance  of 
volume  regulations.  The  Committee 
evaluates  prospective  market  conditions 
and  may  ooake  recommendations  to  the 
Secretary  as  to  the  quantity  of  lemons 
that  can  be  shipped  each  week  to 
domestic  ouUets  during  the  season 
without  disrupting  markets.  However, 
during  the  season,  each  wei^y 


recommendation  may  vary  from  the 
schedule  depending  on  prevailing 
market  conditions.  Under  certain 
conditions,  the  Committee  may  also 
recommend  modification  or  suspension 
of  size  regulations  applicable  to  fresh 
domestic  shipments. 

In  addition  to  providing  the  Secretary 
with  information  specified  in  the 
marketing  order  about  crop  and 
marketing  conditions,  the  policy 
statement  affords  an  opportunity  for 
growers  and  handlers  to  gain  a  broad 
perspective  of  the  industry  as  it  relates 
to  all  districts  and  provides  a  view  of 
the  anticipated  economic  environment 
in  which  the  total  crop  will  be  marketed. 

The  Committee  identified  several 
general  considerations  in  forming  its 
1989-80  marketing  policy.  It  indicated 
that  a  satisfactory  supply-demand 
relationship  is  necessary  for  a 
satisfactory  price  structiu^  for  any 
product  However,  the  California- 
Arizona  lemon  industry,  which  produces 
more  than  90  percent  of  the  U.S.  supply, 
is  faced  with  unique  problems  and 
challenges  that  distii^sfa  it  from  other 
perishable  food  industries.  The 
Committee  pointed  out  that,  unlike  other 
fruits.  lemons  are  generally  not 
consumed  independentiy  but  are  used 
for  flavoring  or  decorative  purposes. 
These  characteristics  contribute  to  a 
highly  inelastic  demand  for  fresh 
lemons. 

The  Committee  also  called  attention 
to  the  seasonality  of  demand  for  fresh 
lemons  which  peaks  when  supplies  are 
fraditionally  lowest.  According  to  the 
Committee,  the  California-Arizona 
lemon  industry  expanded  into  different 
geographic  areas  with  different  climatic 
production  patterns  in  order  to  offset 
this  marketing  paradox  but  has 
experienced  a  surplus  production 
capacity  in  part  as  a  result  of  this 
expansion.  The  Committee  pointed  out 
that  the  California-Arizona  lemon 
industry  has  dealt  with  the 
overproduction  problem  by  reducing 
acreage  from  a  maximum  or  more  than 
90,000  acres  13  years  ago  to 
approximately  64,000  acres  currendy. 
and  that  such  adjustments  are  an 
ongoing  process.  However,  it  is  the 
Committee's  contention  that  further 
acreage  reduction  is  not  a  complete 
solution  to  the  industry's  supply 
problem.  The  Committee,  cites  sharp 
weathn-related  variations  in  output  in 
the  past  several  years  and  states  that 
use  of  the  marketing  order  to  stabilize 
supplies  is  vital  to  die  survival  of  the 
current  California-Arizona  lemon 
industry. 

In  its  1889-80  mariceting  policy,  the 
Committee  projects  the  CaUfomia- 


Arizona  lemon  crop  at  38424  cars  (1,000 
cartons  per  car  widi  a  net  weight  c^  38 
pounds  per  carton).  This  compares  writh 
an  estimated  total  production  of  41.758 
cars  in  1868-89  and  43,465  cars  reported 
by  the  Committee  for  1987-88. 

The  production  area  is  divided  into 
three  (Ustricts.  The  Committee  estimates 
that  the  i»oducti(»  in  District  1,  Central 
California,  will  be  3,800  cars  compared 
to  the  4,988  cars  produced  last  year.  In 
District  2,  Southern  California, 
production  is  expected  to  be  25,455  cars 
compared  to  the  23,672  cars  produced 
last  year.  In  District  3,  Arizona  and  the 
Desert  area  of  California,  the  production 
estimate  is  10,068  can  compared  to  the 
13,088  cars  produced  in  1888-88. 

The  Committee  estimates  that  1888-80 
shipments  to  domestic  fr«sh  market 
outlets,  including  Canada,  may  total 
16,500  cars.  This  would  be  the  same 
level  of  shipments  that  occurred  during 
the  1888-89  season.  The  Committee 
estimates  that  8,500  cars  will  be 
exported  in  1988-80  compared  to  8.200 
cars  in  1988-69.  Processing  and  other 
disposition  is  forecast  at  14.324  cars  in 
1989-90  compared  to  16,000  cars  in  1988- 
89. 

In  terms  of  total  corp  utilization,  the 
Committee  expects  42  percent  of  the 
1988-80  crop  to  be  accounted  for  in 
domestic  fresh  markets  compared  with 
41  percent  in  1988-89.  Fresh  exports  are 
projected  at  22  percent  of  total  1888-80 
crop  utilization  compared  with  18 
percent  in  1888-88.  Processed  and  other 
uses  would  account  for  the  residual  36 
percent  compared  with  38  percent  of  the 
1888-89  crop. 

The  Committee  projects  that  the  fruit 
sizes  in  the  1988-80  fiscal  year  will  fall 
within  normal  ranges  and  that 
approximately  60  to  85  percent  of  the 
1888-80  crop  will  average  size  165  (2.13 
inches  in  diameter)  or  larger.  Current 
regulations  limit  domestic  fresh  maricet 
shipments  of  lemons  to  size  235  (1.82 
indies  in  diameter)  and  larger  in  all 
three  districts.  The  Committee  estimates 
that  less  than  3  percent  of  the  projected 
1888-80  production  will  be  smaller  than 
this  size  and  that  the  most  efficient 
utilization  of  such  small  sized  fruit  is  in 
product  outiets. 

The  market  for  California-Arizona 
fresh  lemons  is  influenced  by  the 
availability  of  substitute  commodities. 
Fresh  lemons  face  competition  from 
lemon  juice,  lemonade,  and  a  number  of 
soft  drhik  products  in  domestic  markets. 
Moreover,  the  California-Arizona  lemon 
crop  is  also  in  direct  competition  widi 
Florida  and  foreign  lemons.  Florida 
shipments  of  lemons  are  estimated  at 
600  to  700  cars  for  1888-80.  These 
shipments  are  expected  to  be  confined 
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to  late  July  through  October  1989.  The 
potential  for  import  competition  is  much 
greater  both  in  quantity  and  seasonal 
availability.  However,  imports  during 
the  last  five  years  have  accounted  for 
less  than  4  percent  of  total  domestic 
consumption. 

Based  on  the  most  data  available,  the 
1988-89  season-to-date  average  fresh 
equivalent  on-tree  parity  price  for 
California-Arizona  lemons  through  June 
1969  is  $7.14  per  carton,  about  104 
percent  of  the  fresh  equivalent  on-tree 
parity  price  for  the  season  through  June. 
The  projected  season  average  parity 
price  for  the  1989-90  season  is  $7.73  per 
carton.  The  1989-90  season  average  on- 
tree  price  for  fresh  lemons  is  not 
expected  to  exceed  the  estimated  1989- 
90  season  average  parity  equivalent 
price. 

In  discussing  the  possible  need  for 
proprate  regulation  early  in  the  season, 
the  Committee  indicated  in  its  marketing 
policy  that  it  intends  to  utilize  the 
tentative  shipping  schedule  only  as  a 
guideline  in  Committee  deliberations 
and  determinations.  If  actual  volume 
recommendations  are  submitted  to  the 
Secretary  during  the  upcoming  season, 
these  recommendations  shall  be  based 
on  current  supply  and  demand 
conditions  in  order  to  achieve  an  orderly 
market 

Section  910.510)]  of  tiie  marketing 
order  identifies  factors  which  die 
Committee  shall  consider  in 
recommending  volume  regulations. 
These  factors  are:  (1)  Quantity  of  lemons 
in  storage;  (2)  lemons  on  hand  in,  and  en 
route  to.  the  principal  markets;  (3)  tiend 
in  consumer  income;  (4)  present  and 
predicted  weather  conditions;  (5) 
present  and  prospective  prices  of 
lemons;  and  (6)  other  relevant  factors. 

In  order  to  provide  an  opportunity  for 
public  input  the  Department  will  accept 
written  views  and  information  pertient 
to  the  marketing  policy  and  the  need  for, 
or  level  of,  regulation  for  Uie  1989-90 
season.  Comments  are  invited  on  the 
appropriate  levels  of  fresh  lemons  which 
can  be  made  available  to  the  fresh 
domestic  market  for  Uie  1980-90  season 
and  the  infraseasonal  dispersion  of 
shipments.  Interested  persons  are  also 
invited  to  comment  on  the  possible 
regulatory  and  informational  impact  on 
small  businesses  of  this  marketing 
policy  and  any  subsequent  Committee 
recommendation  for  volume  regulations. 

Publication  of  this  summary  of  the 
marketing  policy  is  to  provide 
information  as  to  potential  regulations. 
This  action  does  not  create  any  legal 
obligations  or  rights,  either  substantive 
or  procedural 


Authority.  Sees.  1-16. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Dated:  August  10, 1989. 
Charies  R.  Brader, 

Director,  Fruit  and  Vegetable  Division, 
[FR  Doc.  89-19147  Filed  8-15-89;  8:45  am] 
MUMS  CODE  1410-02-M 


7  CFR  Parts  931  and  932 
[Docket  No.  FV-89-016  PR] 

Expenses  and  Assessment  Rate  for 
Marketing  Order  Covering  Fresh 
Bartlett  Pears  Grown  In  Oregon  and 
Washington;  Increase  in  Expenses  for 
Marlceting  Order  Covering  Olives 
Grown  In  Callfomia 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rale. 

summary:  This  proposed  rule  would 
authorize  expendittres  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  931  for  die  ig89<M  fiscal  period 
which  began  July  1.  The  proposal  is 
needed  for  the  Northwest  Fresh  Bartiett 
Pear  Marketing  Committee  estabUshed 
under  M.0. 931  to  incur  operating 
expenses  during  the  1989-80  fiscal 
period  and  to  collect  funds  during  that 
period  to  pay  those  expenses.  This  will 
facilitate  program  operations.  The 
proposed  rule  would  also  authorize  an 
increase  in  expenditures  for  the 
California  Olive  Committee  established 
under  Marketing  Older  No.  932  for  the 
1989  fiscal  year.  This  increase  is  needed 
to  cover  increased  production  research 
costs.  Funds  to  administer  these 
programs  are  derived  from  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
August  28, 1989. 

AOORESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  96456,  Room 
252&-S.  Washingtoa  DC  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  pubhc  inspection  in 
the  Office  of  die  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT 

Patrick  Packnett  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA  P.O. 
Box  96456,  Room  2925-5,  Washington, 
DC  20090-6456,  telephone  202-475-3862. 
•UFFLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Marketing  Order  No.  931  [7  CFR 


Part  931]  regulating  the  handling  of  fresh 
Bartlett  pears  grown  in  Oregon  and 
Washington  and  Marketing  Agreement 
and  Marketing  Order  No.  932  [7  CFR 
Part  932]  regulating  the  handling  of 
olives  grown  in  Califoraia.  These  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMB]  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximatley  72  handlers 
of  fresh  Bartlett  pears  and  seven 
handlers  of  California  olives  regulated 
under  their  respective  marketing  orders, 
and  approximately  1,390  olive  producers 
in  CaUfomia  and  1,900  Bartlett  pear 
producers  in  Washington  and  c5regon. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $8,500,000.  The 
majority  of  the  handlers  and  producers 
of  Bartiett  pears  may  be  classified  as 
small  entities.  Most,  but  not  all,  of  the 
olive  producers  and  none  of  the  olive 
handlers  may  be  classifed  as  small 
entities. 

Each  marketing  order  administered  by 
the  Department  of  Agriculture 
(Department]  requires  fiiat  the 
assessment  rate  for  a  particular  fiscal 
year  shall  apply  to  all  assessable 
commodities  handled  from  die  beginning 
of  such  year.  An  annual  budget  of 
expenses  is  prepared  by  each 
administrative  committee  and  submitted 
to  the  Department  for  approval.  The 
members  of  the  administrative 
committees  are  handlefs  and  producers 
of  the  regulated  commodities.  They  are 
familiar  with  the  committee's  needs  and 
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with  the  costs  for  goods,  services,  and 
personnel  in  their  local  areas,  and  are 
thus  in  a  position  to  formulate 
appropriate  budgets.  The  budgets  are 
formulated  and  discussed  in  public 
meetings.  Thus,  all  direcdy  affected 
persons  have  an  opportunity  to 
participate  and  provide  ii^iut 

The  assessment  rate  recommended  by 
each  committee  is  derived  by  dividing 
the  anticipated  expenses  by  the 
expected  shipments  of  the  conmiodity 
(i.e.,  pounds,  tons,  boxes,  cartons,  etc.). 
Because  that  rate  is  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  committees'  expected 
expenses.  Recommended  budgets  and 
rates  of  assessment  are  usually  acted 
upon  by  the  committees  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  conunittees  «vill 
have  funds  to  pay  their  expenses. 

The  Northwest  Fresh  Bartiett  Pear 
Marketing  Committee  met  July  10, 1989, 
and  tmanimously  recommedeid  1989-00 
fiscal  period  expenditures  of  $81,386  and 
an  assessment  rate  of  $0,015  per 
standard  box  or  equivalent  of 
assessable  pears  shipped  under  M.O. 
931.  In  comparison,  1988-89  fiscal  period 
budgeted  expenditures  were  $53,800  and 
the  assessment  rate  was  the  same  as 
recommended  for  the  1989-90  fiscal 
period.  These  expenditiires  are  primarily 
for  program  administration.  The 
increase  in  the  budget  from  1988-89  is 
due  to  a  $7,980  increase  in  salaries  and  a 
$15,451  increase  in  contingencies  for 
unexpected  expenditures.  Other  budget 
categories  were  increased  or  decreased 
slightiy. 

Assessment  income  for  the  1989-90 
fiscal  period  is  expected  to  total  $38,758 
based  on  the  shipment  of  2,583,855 
packed  boxes  of  pears  at  $0,015  per 
standard  box  or  equivalent  Other 
available  funds  include  a  reserve  of 
$40,628  carried  into  this  fiscal  period, 
and  $2,000  in  miscellaneous  income, 
primarily  from  interest  bearing  accounts. 
The  reserve  is  within  the  limits 
authorized  under  the  marketing  order. 

A  final  rule  establishing  expenses  in 
the  amount  of  $1,883,290  for  the 
California  COive  Committee  for  the  fiscal 
year  ending  December  31. 1989,  was 
published  in  the  Federal  Register  on 
February  6, 1989  [54  FR  5585].  That 
action  also  fixed  an  assessment  rate  of 
$25.39  per  ton  of  assessable  olives 
received  by  handlers  under  M.0. 932 
during  the  1989  fiscal  year. 

At  a  meeting  held  on  July  11, 1989,  the 
California  OUve  Committee  voted 
imanimously  to  increase  its  budget  of 
expenses  from  $1,883,290  to  $1.902322. 


The  proposed  $19,032  increase  is  needed 
to  cover  increased  production  research 
costs  and  the  cost  of  printing  and 
disseminating  the  results  of  a  completed 
research  project 

No  change  in  the  assessment  rate  was 
recommended  by  the  olive  committee. 
Adequate  funds  are  avaUable  to  cover 
the  increase  in  expenses  proposed  by 
this  action.  While  the  expenses  and 
assessment  rate  authorized  under  M.O. 
931  and  the  increase  in  expenses 
authorized  under  M.0. 932  would 
impose  some  additional  costs  on  Bartlett 
pear  and  olive  handlers,  the  costs  are  in 
the  form  of  uniform  assessments  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be 
significanUy  offset  by  the  benefits 
derived  from  the  operatioin  of  the 
marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  these  actions  woidd  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
approval  of  the  budget  and  assessment 
rate  for  the  pear  program  and  the  budget 
increase  for  the  olive  program  need  to 
be  expedited.  The  committees  need  to 
have  sufficient  funds  to  pay  their 
expenses,  which  are  incurred  on  a 
continuous  basis. 

List  of  Subjects 

7  CFR  Part  931 

Marketing  agreements  and  orders. 
Bartlett  pears,  Oregon,  and  Washington. 

7  CFR  Part  932 

Marketing  agreements  and  orders, 
olives,  California. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  a  new 
S  931.224  be  added  and  that  §  931.223  be 
amended  as  follows:  

1.  The  authority  citation  for  7  CFR 
Parts  931  and  932  continues  to  read  as 
follows: 

Authority:  Sees.  1-19, 48  SUL  31.  as 
amended:  7  U.S.C.  601-«74. 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

2.  New  S  931.224  is  added  to  read  as 
follows: 


established,  for  the  fiscal  period  ending 
June  30, 1980.  Uneiqiended  funds  from 
the  19BO-flO  fiscal  period  may  be  carried 
over  as  a  reserve. 

PART  932-OUVES  GROWN  IN 
CAUFORNIA 

(M1.22S   [Amendedl 

3.  Section  932  723  is  amended  by 
changing  "$1,883,290"  to  "$1,902,322''. 

Dated:  August  11, 1980. 

Wimua|.Doyla, 

Acting  Deputy  Director,  Frvit  and  Vegetabh 

Division. 

[FR  Doc  8B-1SZ37  Filed  8-15-80;  MS  am] 


7CFR  Part  945 

[Doci(etNaFV-t»-0661 

Irish  Potatoes  Grown  In  Idaho  and 
Eastern  Oiegon;  Proposed  Rule  to 
Require  Poslttve  Lot  Stamping  on 
Containers  of  Lot-Inspected  Potatoes 

AOENCr.  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
require  positive  lot  stamping  on 
containers  of  lot-inspected  potatoes. 
After  inspection,  if  an  entire  lot  is  not 
immediately  loaded  on  a  truck  or  rail 
car  but  instead  placed  in  a  warehouse,  it 
later  becomes  difficult  to  associate  that 
lot  or  a  portion  of  it  with  an  inspection 
certificate.  Lot  stamping  would 
positively  identify  the  containers  in  each 
lot  as  having  been  inspected  and 
certified,  thus  eliminating  unnecessary 
reinspection  and  its  cost 
DATES:  Comments  must  be  received  by 
September  5, 1989. 


9931.224 

Expenses  of  $81,386  by  the  Northwest 
Fresh  Bartlett  Pear  Mariceting 
Committee  are  authorized,  and  an 
assessment  rate  of  $0,015  per  standard 
box  or  equivalent  of  assessable  pears  is 


I  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA  P.O.  Box  96456.  Room 
2525-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  docket 
ntimber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Registar  and 
will  be  available  for  public  inspection  in 
tiie  Office  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  contact: 
Robert  F.  Matthews,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS.  U^A.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  Telephone  202-447-2431. 
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•UPPLEMCNTARY  MPOIMATION: 

This  rule  is  proposed  under  Marketing 
Agreement  No.  98  and  Marketing  Order 
No.  945  [7  CFR  Part  945].  both  as 
amended,  regulating  the  handling  of 
Irish  potatoes  grown  in  certain  counties 
in  Idaho  and  Malheur  County,  Oregon. 
The  marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  [7  U.S.C  601-674],  hereinafter 
.  eferred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Re^atory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  flt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  smaU  businesses  will  not  be  undiily 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  70  handlers 
of  Idaho-Eastern  Oregon  potatoes 
subject  to  regulation  under  the 
marketing  order,  and  approximately 
3.100  producers  in  the  production  area. 
The  Small  Business  Administration  [13 
CFR  121.2]  has  defined  small 
agricultural  producers  as  those  having 
annual  gross  revenue  for  the  last  three 
years  of  less  than  $500,000.  and  small 
agricultural  service  finns  are  defined  as 
those  whose  gross  annual  receipts  are 
less  than  $3,500,000.  The  great  majority 
of  the  handlers  and  producers  of  Idaho 
and  Eastern  Oregon  potatoes  may  be 
classified  as  small  entities. 

Fresh  market  shipments  of  potatotes 
grown  in  Idaho  and  Eastern  Oregon  are 
currently  required  to  meet  minimum 
quality  and  size  standards,  as  well  as 
pack  specifications.  They  are  also 
required  to  be  inspected  and  certified  as 
meeting  those  quality,  size  and  pack 
standards  by  the  Idaho  or  Oregon 
Federal-State  Inspection  Service. 

This  proposal  would  require  that 
containers  of  lot-inspected  potatoes  be 
stamped  with  a  Federal  or  Federal-State 
approved  positive  lot  number.  lUs 
action  was  unanimously  recommended 
by  the  Idaho-Eastern  Oiregon  Potato 
Committee  (committee),  which  is 
responsible  for  local  administration  of 
the  marketing  order  program,  at  its  May 
25, 1969.  annual  meeting. 


Potatoes  for  shipment  to  fresh  market 
outlets  are  inspected  in  one  of  two 
ways.  One  method,  in-line  inspection, 
calls  for  the  inspector  to  be  present 
while  the  potatoes  are  being  graded, 
sorted  and  packed  in  the  packinghouse. 
The  inspector  follows  the  flow  of  the 
product  from  the  beginning,  when  the 
potatoes  are  dumped,  to  the  end,  when 
the  bagged  or  boxed  potatoes  are 
palletized  and  loaded  on  trucks  or  rail 
cars.  During  this  process,  the  inspector 
periodically  removes  samples  to  test  for 
compliance  with  grade,  size,  and  other 
handling  requirements.  Since  the 
inspector  is  present  when  the  potatoes 
are  loaded  for  shipment,  the  inspection 
certificate  issued  reflects  the  specific 
rail  car  number  of  truck  license  number, 
thus  providing  a  positive  identification 
for  each  load. 

The  second  method,  lot  inspection,  is 
used  for  about  10  percent  of  fresh 
shipments.  The  lot  inspection  procedure 
was  originally  set  up  for  weekends  and 
periods  of  relatively  low  shipping 
volume.  Under  this  procedure,  the 
inspector  may  not  bt  present  at  the  time 
of  packing  or  loading.  He  or  she 
generally  arrives  at  the  packing  shed 
after  a  lot  has  been  packed;  inspects  and 
certifies  that  lot;  and  leaves  prior  to 
loading  and  shipment. 

According  to  the  committee,  one 
problem  widi  this  system  is  that  the 
certificates  issued  for  lot-inspected 
potatoes  are  not  associated  with  a 
trailer  license  or  rail  car  number,  since 
the  inspector  may  not  be  present  during 
loading.  In  the  event  of  a  rejection  or 
other  problem  at  receiving  point,  it  is 
difficult  to  determine  when  or  if  the  lot 
was  inspected  and  the  number  of  the 
applicable  inspection  certificates. 
Moreover,  there  is  some  movement  of 
lot-inspected  potatoes  between 
shippers,  who  buy  horn  each  other  when 
their  own  stocks  are  insufficient  to 
complete  an  order. 

Under  the  lot  inspection  procedure, 
once  a  lot  or  specified  number  of 
containers  has  been  inspected,  the  lot 
typically  remains  in  the  packing  faciUty 
or  a  nearby  warehouse  until  shipment. 
Inspectors  generally  are  not  present  to 
observe  the  loading  process.  Therefore, 
except  for  any  identifying  marks  that 
may  be  written  on  the  containers  by  the 
shipper's  personnel,  there  is  no  way  to 
identify  the  lot  oi  associate  it  with  a 
particidar  inspection  certificate.  As  a 
result,  when  the  potatoes  are  later 
shipped,  with  no  evidence  of  inspection, 
they  may  be  reinspected  by  the  receiver. 
This  results  in  unnecessary  handling 
costs. 

In  addition  to  theie  problems,  the  lack 
of  identifying  marks  on  the  containers  in 
a  lot  occasionally  reeults  in  more 


potatoes  being  shipped  than  were 
inspected.  This  is  the  result  of  loading 
personnel  confusing  one  group  of 
containers  from  an  inspected  lot  with 
another  fit>m  an  uninspected  lot. 

The  committee  believes  that  these 
problems  would  be  eliminated  by  the 
use  of  positive  lot  stamping.  Under  this 
procedure,  the  inspector  would  stamp 
the  containers  in  the  inspected  lot  with  a 
number  that  positively  identifies  the  lot 
and  associates  it  with  a  particular 
inspection  certificate.  When  lots  or 
partial  lots  are  shipped  between 
handlers,  the  stamped  or  tagged  sacks  or 
cartons  would  serve  as  proof  of 
inspection,  removing  any  question  about 
the  necessity  for  reinspection. 

Most  of  the  shippers  and  growers  at 
the  committee  meeting  were  small 
business  representatives,  and  they 
unanimously  agreed  that  this  proposal 
would  be  of  benefit  to  them  by  helping 
to  prevent  the  previously  described 
problems  and  reducing  costs.  Therefore, 
the  Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  shipping  season  begins  in  early 
August.  To  be  of  maximum  benefit  to  the 
industry,  this  regulation,  if  adopted, 
should  cover  as  many  shipments  as 
possible  during  the  season.  Therefore,  it 
is  determined  that  a  comment  period  of 
20  days  is  appropriate. 

List  of  Subjects  in  7  CFR  Part  945 

Marketing  agreements  and  orders, 
Potatoes,  Idaho,  Oregoa 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
945  be  amended  as  follows: 

PART  945— IRISH  POTATOES  GROWN 
IN  CERTAIN  DESIGNATED  COUNTIES 
IN  IDAHO,  AND  MALHEUR  COUNTY, 
OREGON 

1.  The  authority  citation  for  7  CFR 
Part  945  continues  to  read  as  follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  945.341  is  amended  by 
adding  a  new  paragraph  (d)(5)  to  read  as 
follows: 

{•45.341    Handling  regulitlon. 

(d)  •  *  *  I 

(5)  Containers  shall  be  marked  with  a 
Federal  or  Federal-State  lot  stamp 
number  corresponding  to  the  lot 
inspection  conducted  by  an  authorized 
inspector,  except  those  that  are  l>eing 
loaded  directly  onto  a  carrier  under  the 
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supervision  of  the  Federal  or  Federal- 
State  Inspection  Service. 
***** 

Dated:  August  11, 1988. 

Wiiliam  J.  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-19238  Filed  S-15-89;  8:45  am] 
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7  CFR  Parts  1001 
1006, 1007, 1011, 
1032, 1033, 1036, 
1050, 1064, 1065, 
1093, 1094, 1096, 
1106,1108,1120, 
1132,1134,1135, 


,1002,1004,1005, 
1012, 1013, 1030, 
1040, 1046, 1049, 
1068, 1076, 1079, 
1097, 1098, 1099, 
1124,1126,1131, 
1137,1138,1139 


[Docket  Nos.  AO-160-A65-R01,  etc.;  DA- 
89-028] 

Milk  In  the  Middle  Atlantic  and  Cirtain 
Ottter  Marketing  Areas;  Hearing  on 
Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  Orders 


7  CFR 
Part 

Marlceting  area 

AONns. 

1004 

Middle  Atlantic 

AO-160-A6&-R01 

1001 

New  England 

AO-14-A62-R01 

1002 

New  Yofk-New 
Jersey. 

AO-71-A77-n01 

1005 

Carotirui 

A0-388-A1-n0l 

1006..?. 

Upper  Florida 

A0-356-A27 

1007 

Georgia 

AO-366-A30 

1011 

Tennessee  Valley.... 

AO-251-A33 

1012.._ 

Tampa  Bay 

AO-347-A30 

1013 

Southeastern 
Florida. 

AO-286-A37 

1030 

AO-361-A26 

1032 

Southern  llbnois- 
Eastem  Missouri. 

AO-313-A37 

1033 

Ohio  Valley 

AO-166-A58 

1036 

Eastern  Ohio- 
Western 
Pennsylvania. 

AO-179-A53 

1040 

Southern  Michigan... 

AO-225-A40 

1046 

Louisville- 
EvansvHIe. 

AO-123-A59 

1048...„ 

Indiana „ 

AO-319-A36 

1050 

Central  Illinois 

AO-355-A2S 

1064 

Greater  Kansas 
City. 

AO-23-A58 

1066 

Nebraska-Western 
Iowa. 

AO-86-A45 

1068 

Upper  Midwest 

AO-178-A42 

1076 

Eastern  .Soiith 
Dakota. 

AO-260-A28 

1070 

Iowa 

AO-295-A39 

1093 

Alatwna-West 
Ftorida. 

AO-386-A8 

1094 

NowOneans- 
Mianisoippil 

AO-103-A50 

1096 

Greater  Louistana.... 

AO-257-A37 

1097 

Mernphrs, 
Tennessee. 

AO-219-A44 

1098 _.. 

NashvtHe. 
Tenrwssoo. 

AO-184-A53 

1099 

Paducah,  Kentucky.. 

AO-183-A43 

1106 

Southwest  Plains.... 

AO-210-A49 

1108 

AO-243-A40 

1120 

AO-328-A27 

1124 

Pacific  Northwest.... 

AO-3e8-A17 

1126 

Texas 

AO-ai-A57 

7CFR 
Pwt 

Marketing  area 

AONos. 

1131 

1132 

1134  .. 
1135 

1137 

1138 

1139 

Central  Arizona ....... 

Texas  Panhandle 

Western  Cokxado.... 
Southwestern 

klaho^astem 

Oregon. 

Eastern  Colorado 

Rk>  Grande  Valley ... 
Great  Basin „ 

AO-271-A27 
AO-262-A37 
AO-301-A20 
AO-380-A7 

AO-326-A28 
AO-335-A24 
AO-309-A33 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Notice  of  public  hearing  on 
proposed  rulemaking. 

summary:  This  hearing  is  being  held  to 
consider  proposals  that  would  change 
the  manner  in  which  the  Class  II  milk 
price  is  determined  and  announced  in 
most  Federal  milk  marketing  orders.  The 
hearing  was  requested  by  the  Milk 
Industry  Foundation  and  the 
International  Ice  Cream  Association, 
which  represent  fluid  milk  processors 
and  ice  cream  makers  throughout  the 
United  States. 

Currently,  tentative  Class  II  milk 
prices  are  established  based  on  a 
formula  provided  in  the  orders.  These 
prices  are  announced  on  the  15th  day  of 
each  month  as  a  tentative  Class  II  price 
for  the  following  month.  Final  Class  II 
prices  are  determined  and  announced 
for  the  preceding  month  on  the  fifth  day 
of  the  following  month.  For  example,  the 
tentative  Class  11  prices  for  June  were 
announced  on  May  15.  The  final  Class  II 
prices  for  )une  were  announced  on  July 
5.  The  final  Class  II  price  may  not  be 
less  than  the  Minnesota-Wisconsin 
manufacturing  grade  milk  price  (M-W 
price]  for  the  month  ()une  in  the 
example).  Thus,  the  final  Class  n  price 
may  be  higher  than  the  tentative  price. 

The  proposals  included  in  this  notice 
would  provide  a  different  procedure  for 
determining  the  Class  II  prices  such  that 
once  aimotuiced  they  would  not  change. 
However,  the  Class  II  prices  would 
continue  to  be  annoimced  in  advance. 
Under  one  proposal,  the  current  formula 
for  computing  the  tentative  Class  II 
prices  would  continue  to  be  used.  Under 
another  proposal,  an  entirely  new 
method  of  computing  the  Class  n  prices 
is  proposed. 

The  proponents  consider  these 
proposed  amendments  to  be  necessary 
to  eliminate  uncertainty  in  the  raw 
product  cost  and  thus  in  pricing  Class  II 
products  to  their  customers. 

dates:  The  hearing  will  convene  at  9:30 
a.m.  local  time  on  August  22, 1989. 

addresses:  The  hearing  will  be  held  at 
the  Ramada  Hotel-Old  Town.  901 N. 


Fairfax  Street,  Alexandria,  Virginia, 
22314,  (703)  663-6000. 

FOR  niRTHER  INFORMATION  CONTACR 

Richard  A.  Glandt  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Onder 
Formulation  Branch.  Room  2968,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  447-4829. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and. 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Notice  is  hereby  given  of  a  public 
hearing  to  be  held  at  the  Ramada  Hotel- 
Old  Town,  901  N.  Fairfax  Street 
Alexandria,  Virginia,  22314,  beginning  at 
9:30  a.m.,  on  August  22, 1989,  with 
respect  to  proposed  amendments  to  the 
tentative  marketing  agreements  and  to 
the  orders  regulating  die  handling  of 
milk  in  the  aforesaid  marketing  areas. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674],  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreements 
and  to  the  orders. 

This  hearing  represents  a  reopening 
for  the  limited  purposes  stated  herein  of 
the  public  hearings  previously  held  with 
respect  to  the  orders  regulating  the 
handling  of  milk  in  the  New  England 
(Docket  No.  AO-14-A62),  New  York- 
New  Jersey  (Docket  No.  AO-71-A77) 
and  Middle  Atlantic  Pocket  No.  AO- 
ieO-AB5;  DA-88-105)  marketing  areas.  It 
also  represents  reopening  for  the  limited 
purposes  stated  herein  of  a  public 
hearing  previously  held  with  respect  to  a 
proposal  to  adopt  a  new  order  for  the 
Carolina  marketing  area  (Docket  No. 
AO-388-A1;  DA-88-123). 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Public  Law  96-354).  This 
Act  seeks  to  ensure  that,  within  the 
statutory  authority  of  a  program,  the 
regulatory  and  information  requirements 
are  tailored  to  the  size  and  nature  of 
small  businesses.  For  the  purposes  of 
the  Act  a  dairy  farm  is  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  S500.000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
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milk  order  ne  conskfared  as  a  small 
business.  Accordingly,  interastsd  parties 
are  invited  to  present  evidenoe  oo  tlie 
probable  regulatory  and  informatiooal 
impact  of  tbe  bearing  proposals  on  small 
businesses.  Also,  parties  may  suggest 
modifications  of  these  proposals  for  the 
purpose  of  tailoring  th^  applicability  to 
small  businesses. 

Interested  parties  who  with  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  21 
copies  of  such  exhibits  for  the  Official 
Record.  Also,  it  would  be  help&l  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  ltl01« 

ine,  1004. 1005.  loos.  ioo7,  loii.  1012. 

1013, 1030, 1032. 1033, 1036. 1040, 1046. 
1049, 1050, 1064. 1065, 106B,  107B,  1078. 
1093, 1094. 1096, 1097, 1098, 1099, 1106. 
1106, 1120. 1124, 1126, 1131. 1132. 1134. 
1135, 1137, 1138. 1139 

Dairy  prodocts.  Milk.  Milk  marketing 
orders. 

The  authority  citation  for  7  CFR  Parts 
1004. 1001. 1002. 1005  through  1040, 1046 
through  1068, 1076  through  1099,  and 
1106  through  1138  continues  to  read  as 
follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C  601-074. 

Tbe  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

Proposed  by  die  Milk  Industry 
Foondation/Intemationai  Ice  Cream 
Association: 

Proposal  No.  1 

For  The  Federal  Kfilk  Maiketing 
Orders  listed  below,  delete  the  fint 
paragraph  of  }  ~.SOJ[b]  and  ail  of  S  —.S3, 
and  substitute  the  following: 


S-.S0(b)  Classnprlee. 

An  advance  Class  II  price  shall  be 
computed  by  the  Director  of  the  Dairy 
Division  and  transmitted  to  the  market 
administrator  on  or  before  tbe  15th  day 
of  the  precedlQg  mondi.  Hie  advance 
Class  H  price  ^all  be  the  basic  Class  n 
formula  computed  pursuant  to  S  — .51[a] 
for  the  month  plus  the  amount  tiiat  the 
value  computed  pursuant  to  paragraph 
(bni)  of  this  section  exceeds  the  value 
computed  pursuant  to  paragraph  (b](2] 
of  this  section.  Hie  advance  Oass  U 
price  shall  be  the  final  Class  II  price 
except  that  If  the  advance  Class  II  price 
for  the  month  is  less  than  the  Class  in 
price,  the  difference  in  increments  of  25 
cents  per  hundredweight  or  less  shall  be 
added  to  the  advance  Class  II  price  fai 
subsequent  months  until  the  difference 
is  made  up.  Any  difference  of  25  cents 


per  hundredweight  or  less  in  one  month 
shall  be  added  to  the  next  month's 
advance  Class  II  price.  These 
differences  may  be  camuladve  from 
month  to  mraitfa. 


§—.53    Announcement  of  elase  iirioes. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  eadi  month  the  Class  I  price  for 
the  foUowing  month,  the  Class  IH  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
calculated  pursuant  to  5  — .SOib], 

For  ease  of  presentation,  the 
marketing  orders  affected  by  diis 
proposal  have  been  ^ouped  as  follows: 

Group  A 

1005 
1007 
1011 
1030 
1032 
1033 
1036 
1040 
1046 
1049 
1050 
1064 
1065 
1068 
1078 
1079 
1093 
1094 
1098 
1097 
1098 
1099 
1106 
1108 
1120 
1126 
1131 
1132 
1134 
1135 
1137 
1138 
1139 


Carolina 

Geoi^a 

Tennessee  Valley 

Chicago  Regkmal 

Southern  Illkiois->-£a8tern  Missooii 

Ohio  Valley 

Eastern  Ohio — Western  Penasylvania 

Soutlieni  Michigan 

LouisviDe — Lexiiigton — ^Evaiuvilie 

Indiana 

Central  Illinois 

Greater  Kansas  City 

Nebraska — Western  Iowa 

Upper  Midwest 

Eastern  South  Oaicola 

Iowa 

Alabama— West  Florida 

New  Orelans — ^Kfississippi 

Greater  Lonisians 

Menphis,  Tenriessee 

Nashville,  Tennessee 

Padncah.  Kentucky 

Southwest  Plains 

Central  Arkansas 

Lubbock— Plainview,  Texas 

Texaa 

Central  Arizona 

Texas  Panfaandla 

Western  Cdoradb 

Sovthwestern  Idaho— Casteni  Oregon 

Basteni  Cokxado 

Rio  Grande  VaU^ 

Great  Basin 


GmqiB 

1006    Upper  Florida 

1012  Tampa  Bay 

1013  Southeastern  Fkiida 


Group  C 

1124    Pacific  Northwest 


^raey 


Group  D* 

1001  NewEngtand 

1002  New  York-New 
1004    Middle  Atlantic 

With  respect  to  the  New  Englami  New 
York-New  Jersey  and  Middle  Atlantic 
orders,  the  section  nombers  and 
paragraph  numbers  may  be  different 
than  as  indicated  abtve.  With  respect  to 


'  Inclusion  of  this  group  or  order*  was  requested 
by  Eastern  Milk  Producers  Cooperatives 
Association. 


these  three  orders  and  a  proposed  new 
order  for  North  Carolina  and  South 
Carolina,  the  evidence  received  with 
respect  to  proposals  No.  1  and  No.  2  will 
be  limited  to  the  question  of  whether 
any  action  that  results  from  this  hearing 
should  also  be  applicable  to  the  pricing 
provisions  for  an  inteimediate 
classification  in  each  order,  if  an 
intermediate  Class  II  ultimately  is 
adopted  based  on  evidence  at  the  earlier 
hearings. 

Proposed  by  The  Milk  Foundation  of 
Indiana: 

Proposal  No.  2  I    ' 

For  an  the  orders  included  in  this 
notice,  die  Class  II  price  for  any  month 
shall  be  the  Minnesota- Wisconsin  Series 
price  for  the  second  preceding  month 
plus  10  cents  (or  15  cents  or  25  cents  as 
the  orders  now  provide],  adjusted  by  the 
average  of  the  difference  in  the  previous 
three  years  between  the  Minnesota- 
Wisconsin  Series  price  fer  the  second 
preceding  month  and  the  current  month. 
Such  price  would  be  annoimced  on  or 
before  the  fifth  of  the  month  for  ^ 
following  month. 

Proposed  by  die  Dairy  Division, 
Agricidtural  Marketing  Service: 

Proposal  No.  3 

Make  such  changes  as  may  be 
necessary  to  make  the  eatire  marketing 
agreements  and  the  orders  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  of  each  of  the 
aforesaid  specified  marketing  areas,  or 
from  the  Hearing  Clerk,  Room  1083. 
South  Building,  United  States 
Department  Agriculture,  Washington, 
DC  20250,  or  may  be  inspected  there. 

Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be 
available  for  distribution  duou^  the 
Hearing  Clerk's  OfTice.  If  you  wish  to 
purchase  a  copy,  arrangements  may  be 
made  with  the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceedings  Department 
employees  involved  in  t&e  decisional 
process  are  prohibited  i»oa  discossiog 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  peteon  heving  an 
interest  in  tfie  proceeding.  For  this 
particular  prooseding,  the  prohibition 
applies  to  employees  in  the  foUovring 
organizational  units: 
Office  of  the  Secretary  of  Agxixadture 
Office  of  the  Administrator.  Agricultural 

Marketing  Service 
Office  of  the  Genera!  Goimsel 
Dairy  Division.  Agricultural  Marketing 

Service  (Washington  office  only) 
Offices  of  all  the  Market  Administrators 
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Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Signed  at  Washington,  DC,  on:  August  la 
1989. 

Kenneth  C.  Chytoa, 

Acting  Administrator. 

[PR  Doc.  89.19238  Filed  8-15-S8;  8:45  am] 

enxsn  coos  S410-0S-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parte  5  and  7 
[Docket  Na  89-11] 

Ruiee,  Pollciee,  and  Proceduree  for 
Corporate  AcUvMee;  Payment  of 
Dividende 

AOENCV:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  die  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  two  of  its  interpretive  rulings  in 
12  CFR  Part  7,  and  transform  them  into 
regulations  as  part  of  12  CFR  Part  5.  The 
amendments  are  needed  to  revise  and 
clarify  certain  OCC  interpretations  of 
statutes  that  principally  govern  the 
payment  of  dividends  by  national  banks 
(12  U.S.C.  56  &  60).  The  inteifded  effect 
is  to  make  the  calculation  of  national 
banks'  dividend-paying  capacity 
consistent  with  generally  accepted 
accounting  principles  (GAAP].  In  this 
regard,  the  allowance  for  loan  and  lease 
losses  will  not  be  considered  an  element 
of  either  "undivided  profits  then  on 
hand"  or  "net  profits".  Further,  a 
national  bank  may  be  able  to  use  a 
portion  of  its  capital  surplus  account  as 
"undivided  profits  then  on  hand," 
depending  on  the  composition  of  that 
account.  In  addition,  the  proposed 
amendments  would  clarify  that 
dividends  on  preferred  stock  are  not 
subject  to  the  limitations  of  12  U.S.C.  56, 
while  explicitly  making  such  dividends 
subject  to  the  constraints  of  12  U.S.C.  60. 
The  amendments  do  not  diminish  or 
impair  a  well-capitcdized  bank's  ability 
to  make  cash  payments  to  its 
shareholders  in  the  form  of  a  return  of 
capital.  Moreover,  some  banks  may  be 
able  to  take  remedial  measures  to 
restore  their  ability  to  pay  a  dividend 
either  by  consummatiiig  a  quasi- 
reorganization  or  issuing  preferred  stock 
not  subject  to  the  dividend  limitation  of 
12  U.S.C.  56. 

DATE  Comments  must  be  received  by 
October  16, 1989. 


AMMtESS:  Comments  should  be  directed 
to:  Communications  Division,  5th  Floor, 
490  L'Enfant  Haza  East  SW., 
Washiiigton,  DC  20219:  Attention: 
Jacqueline  England;  Docket  No.  89-11. 
Components  will  be  available  for  public 
inspection  and  photocopying  at  the 
same  location. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Larry  Senter,  National  Bank  Examiner, 
Supervision  Policy/Research  Division, 
(202]  447-1164;  Ronald  Shimabukuro, 
Attorney,  Legal  Advisory  Services 
Division,  (202]  447-1880;  or  Doug  Burr, 
Accounting  Fellow,  Bank  Accounting 
Division,  (202]  447-0471,  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  DC  20219. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC  believes  capital  adequacy  is 
critically  important  to  the  safety  and 
soundness  of  national  banks.  A  major 
contributor  to  a  bank's  capital  is  the 
quality  of  its  earnings,  and  the  amoimt 
of  earnings  that  are  retained  and  added 
to  capital.  Earnings  that  are  paid  out  to 
stockholders  in  the  form  of  cash 
dividends  reduce  the  level  of  a  bank's 
capital  support.  There  are  two  sections 
of  the  National  Bank  Act  that  must  be 
satisfied  before  a  national  bank  can 
declare  a  dividend— 12  U.S.C.  56  &  60. 

While  both  place  a  limit  on  a  bank's 
ability  to  pay  a  cash  dividend,  these  two 
sections  serve  different  functions. 
Section  56  is  a  capital  impairment 
limitation  and  provides,  in  pertinent 
part,  as  follows: 

No  association  *  *  *  shall,  during  the  time 
it  shall  continue  its  banking  operations, 
withdraw,  or  permit  to  be  withdrawn,  either 
in  the  form  of  dividends  or  otherwise,  any 
portion  of  its  capital.  If  losses  have  at  any 
time  been  sustained  by  any  such  association, 
equal  to  or  exceeding  its  undivided  profits 
then  on  hand,  no  dividend  shall  be  made;  and 
no  dividend  shall  ever  be  made  by  any 
association  *  *  *  to  an  amount  greater  than 
its  net  profits  then  on  hand  *  *  *. 

In  addition  to  the  capital  limitation, 
the  National  Bank  Act  contains  an 
earnings  limitation  by  providing,  in 
560(b): 

The  approval  of  the  Comptroller  of  the 

Currency  shall  be  required  if  the  total  of  all 

dividends  declared  by  such  association  in 

any  calendar  year  shall  exceed  the  total  of  its 

net  profits  of  diat  year  combined  with  its 

retained  net  profits  of  the  preceding  two 

years,  less  any  required  transfers  to  surplus 
*  •  * 

Thus,  sections  56  and  60  set  up  a  two- 
part  test  for  determining  the  extent  to 
which  national  banks  may  pay 
dividends.  If  a  proposed  dividend  would 
violate  the  provisions  of  section  56,  the 
constraints  imposed  by  section  60  are 


irrelei^nt  because  section  56  is  an 
absolute  bar  to  the  payment  of 
dividends  that  would  exceed  the  bank's 
"net  profits  then  on  hand."  If  a  bank  has 
the  requisite  unimpaired  capital  under 
section  56,  only  then  must  it  be 
concerned  with  the  recent-earnings  test 
of  section  60.  Fiuthermore,  if  a  proposed 
dividend  is  payable  under  Section  56, 
but  fails  the  test  of  section  60,  the  bank 
may  still  be  allowed  to  pay  the  dividend, 
but  only  with  "the  approval  of  the 
Comptroller  of  the  Currency." 

The  OCC  has  issued  interpretive 
rulings  dealing  with  both  sections  56 
and  60.  Interpretative  Ruling  7.6125  (12 
CFR  7.6125)  interprets  the  provisions  of 
12  U.S.C.  56,  and  focuses  exclusively  on 
so-called  "statutory  bad  debt."  (section 
56  requires  that  a  bank  deduct  "its 
lossess  and  bad  debts"  from  its  "net 
profits  then  on  hand.")  The  statute  gives 
some  guidance  as  to  what  assets  are  to 
be  considered  bad  debts,  but  I.R.  7.6125 
provides  much  more  explanation  as  to 
what  constitutes,  for  example,  a  debt 
that  is  "well  secured  and  in  the  process 
of  collection."  Interpretive  Ruling  7.6100 
(12  CFR  7.6100]  is  primarily  a  recitation 
of  12  U.S.C.  60;  however,  it  also  deals 
with  portions  of  12  U.S.C.  51b  and 
1828(b). 

Both  sections  56  and  60  were  passed 
as  part  of  the  National  Bank  Act  of  1864. 
In  the  time  since  it  was  enacted,  section 
56  has  never  been  amended.  Section  60 
was  amended  in  1935  and  again  in 
1959.'  In  addition  to  Interpretive  Rulings 
7.6100  and  7.6125,  the  OCC  has  issued  a 
number  of  interpretations  of  sections  56 
and  60  in  the  125  years  since  they 
became  law.  These  interpretations  have 
been  both  formal  and  informal. 
Furthermore,  not  all  of  these 
interpretations  have  been  consistent  in 
their  opinions. 

Purpose 

The  purpose  of  this  notice  of  proposed 
rulemaking  ('-NPRM")  is  to  formalize  the 
OCC's  opinions  in  the  area  of  the 
payment  of  dividends  by  national  banks 
and  to  communicate  these  views  to  the 
national  banking  community.  In  addition 
to  the  need  for  consistent  interpretation 
of  the  relevant  statutory  provisions,  the 
OCC  is  amending  Interpretive  Rulings 
7.6100  and  7.6125  to  conform  to  GAAP. 
Furthermore,  the  OCC  is  transforming 
these  interpretive  rulings  into 
regulations,  the  violation  of  which 
would  be  the  basis  for  an  enforcement 
action.  Thus,  these  dividend  regulations 
will  be  legally  binding  on  both  the 
agency  and  the  industry.  The  new 


1  See  Act  of  August  23, 1935.  c.  614. 315, 49  Stat 
712;  and  Pub.  L  96-23a  21(a),  73  SUt.  465. 
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regulation!  vrill  be  contained  in  the 
corporate  activitiei  provisions  of  the 
OCCt  exsiting  regulations— 12  CFR  Part 
5. 

Issues 

The  issue  of  when  a  bank  can  legally 
pay  a  dividend,  and  the  amount  of  that 
dividend,  is  complicated  by  an 
antiquated  statutory  scheme.  Sections 
5d  and  60  were  enacted  l(Hig  before  the 
creation  of  today's  accrual  accounting 
system,  with  its  allowance  for  loan  and 
lease  losses  (ALLL).  The  terminology 
used  in  these  statutes  is  not  precise  in 
the  context  of  today's  sccounting 
principles.  As  a  result  there  is 
ambiguity  and  uncratainty  concerning 
several  accounting  issues  when  applying 
these  statutes  to  specific  fact  situations. 
Accordingly.  d>e  NPRM  deals  with  the 
following  issues: 

1.  What  portion  of  a  bank's  "capiul 
surphis"  account  should  be  available  for 
the  payment  of  dividends? 

2.  How  should  die  ALLL  be  treated  for 
purposes  of  calculating  a  national 
bail's  dividend-paying  capacity? 

3.  Should  dividends  on  a  bank's 
preferred  stock  be  subject  to  the  same 
limitations  as  dividends  on  its  common 
stock? 

With  respect  to  payments  of 
dividends  to  holders  of  common  stock, 
these  issues  can  be  summazized  in  two 
questions:  (a)  For  pruposes  of  section  56. 
what  is  included  in  "undivided  profits 
then  on  hand";  and  (b)  for  puipoees  of 
sectim  60.  are  provisions  made  to  the 
ALLL  port  of  "^net  profits"?  For  preferred 
stock  dividends,  one  must  initi^ly 
determine  whether  sectirai  56  and/or 
section  60  are  applicable.  To  the  extent 
either  section  is  appbcable,  the  issues 
outlined  above  must  also  be  considered 
with  respect  to  dividends  on  preferred 
stock. 

I.  Capital  Surplus 

A  bank  that  sustains  losses  in  excess 
of  its  undivided  profits  then  oo  hand, 
and  then  returns  to  profitability,  often 
begins  to  look  for  ways  to  legally  pay 
dividends  out  of  current  earnings, 
notfvithstanding  a  negative  balance  in 
its  historical  retained  earnings  aooount 
If  a  bank's  suiplos  fund  were  oonsidered 
part  of  "undivided  profits  dien  on 
hand,"  *  many  of  these  banks  oouki 


■  AlthoviliU  U  AC  M  WM  Sm  I 
ptofiti  ihn  OB  hrad~  ud  "Mt  pnflta  Ibn  on  hMd" 
in  Iha  aaM  MBlMK«.  IW  OCC  kM.  in  a  MBbw  of 
yMn.  coukfarad  thm  to  be  intwchuvablB.  5to 
DigeM  afOpmmm  ofa»  OCC  No.  aSOB  tISOO  wL). 
TlMn  it  DO  CMi  law  that  4a«BM  or  dM^iaiikM 
ttMM  tannt.  and  the  lagiaUtive  histoiy  to  the 
NaUonal  Bank  Act  providaa  no  ioatniction  aa  to 
their  nMoning.  FufdMiuura.  "net  profita"  aa  uaed  tn 
Section  80  haa  a  dilTeieut  meaning  from  "net  proBta 


legally  pay  a  dividend  since  their 
surplus  funds  would,  in  most  cases, 
more  than  offset  their  negative  retained 
earnings.* 

Pursuant  to  60(a].  a  national  bank's 
"surplus  fund  (musQ  equal  its  common 
capital."  Most  banks  have  surplus  in 
excess  of  the  amount  required  by  60(a), 
because  there  was  s  time  in  the  OCC's 
history  when  retained  earnings  (or 
imdivided  profits)  did  not  qualify  as 
capital  for  such  thii^s  as  computing  the 
total  amount  a  bank  could  lend  to  one 
borrower.  A  national  bank,  in  order  to 
increase  its  lending  limit,  had  to  transfer 
retained  earnings  to  the  surplus  fund 
The  portion  of  the  surplus  fund  in  excess 
of  what  is  required  by  60(a)  has  become 
known  as  "surplus  surplus." 

The  OCC  has  a  namber  of  options  for 
dealing  with  the  question  of  what  part  of 
the  siuplus  fund  qualifies  as  undivided 
profits.  The  two  extremes  are  to 
interpret  section  56  to  say  either  none  or 
all  of  the  surplus  fund  is  included  in 
undivided  profits.  Because  of  section 
60(a)'s  required  transfers  to  surplus,  it  is 
reasonable  to  conclude  that,  for 
purposes  of  section  56,  "capital" 
includes  not  only  conunon  and  preferred 
stock  but  also  the  portion  of  the  siuplus 
fluid  that  is  equal  to  common  capitaL 
Thus,  it  would  seem  an  appropriate 
interpretation  is  somewhere  between 
the  two  extremes.  la  this  middle  ground, 
there  are  at  least  two  possibilities:  (a) 
All  surplus  surplus  is  included  in 
undivided  profits;  or  (b)  only  the  portion 
of  surplus  surplus  that  came  from  the 
earnings  of  prior  periods  qualifies  as 
undivided  profits. 

The  Digest  of  Opinions  of  the  OCC. 
No.  6305  (1S60  ed.)  states.  "|T]he 
following  capital-stiacture  accounts 
constitute  a  bank's  profits  which  are 
legally  available  for  the  payment  of 
dividends: 

1.  That  portion,  if  aqy,  of  the  surplua 
account  which  is  in  excess  of  the  amount  of 
the  conunon  capital  aocount  (;  and) 

2.  The  undivided-profits  account." 

This  Opinion  was  not  carried  forward 
into  the  Comproller's  Manual  for 
National  Banks  aiul  has  never  been 
adopted  as  an  interpretive  niliog. 
Furthermore,  Opinion  No.  6305  has  not 
been  dted  by  die  OCC  in  a  public 
document  for  over  Z  years. 
Nonetheless,  it  provides  audiority  for 
saying  diat  at  least  a  portion  of  the 
surplus  fund  should  be  included  in 


then  OD  hand"  aa  need  in  Section  B6.  Thuti  in  tfaia 
NPRM.  when  diaeuaaint  leetioB  SS,  the  OCC  wUi 
uae  the  tenn  "ODdividad  ^oSta  then  on  hand." 

*  SsK  «#,  OCC  No  Oblacdca  Utter  No.  BB-ia 
December  a  loss,  raprinltd  in /U  AmiffM  £.  Aaa 
1 (CCH1988). 


imdivided  profits  when  calculating 
dividend-paying  capacity.* 

Rather  than  following  Opinion  No. 
6305  and  saying  that  all  of  a  bank's 
surplus  surplus  (even  the  portion  that 
was  paid  in  by  shareholders  or  created 
through  other  means,  e^.,  a  stock 
dividend)  is  legally  available  for  the 
payment  of  dividends,  €iis  NPRM 
adopts  an  approach  whereby  only 
earned  surplus  suiplus  qualifies  as 
"imdivided  profits  than  on  hand."  TTiis 
would  prevent  a  bank  from  paying 
dividends  out  of  its  paid-in  capital — 
something  that  wotild  be  a  return  of 
capital  requiring  OCC  and  shareholder 
approval  under  12  U.S.C.  59.  In  addition, 
this  NPRM  proivdes  that  OCC  approval 
roust  be  obtained  before  a  bank  can 
"unbundle"  its  surplus  surplus  by 
transferring  any  portion  back  to 
undivided  profits.  Thus,  before  a  bank 
can  move  a  portion  of  its  earned  surplus 
to  undivided  profits  through  the  process 
described  in  this  NPRM,  the  bank  must 
seek  and  obtain  OCC  approval  of  the 
transaction. 

Accordingly,  some  banks  may  be  able 
to  eliminate  their  deficit  or  negative 
imdivided  profits  by  an  approved 
transfer  of  earned  "suprlus  surplus"  and, 
as  a  result,  be  repositioned  to  resiune 
the  payment  of  dividends  out  of  ourent 
earnings.  Moreover,  a  national  bank  that 
is  profitable  and  well-capitalized,  but  is 
precluded  from  paying  a  dividend  under 
section  56,  may  be  able  to  pay  cash  to 
its  common  shareholders  through  a 
return  of  capital  under  12  U.S.C.  59. 
However,  this  can  only  be  done  with  the 
approval  of  both  the  ()CC  and  two- 
thirds  of  the  bank's  shareholders.  It 
should  be  noted  tiiat  the  OCCs  approval 
is  not  likely  to  be  fordiGoming  unless  the 
bank  has:  adequate  capital,  high-quality 
earnings  and  future  prospects  that 
ensure  its  continued  profitability.  Other 
methods  by  whidi  the  bank's 
shareholdera  may  be  able  to  receive  a 
return  on  their  investment  are  through  a 
quasi-reorganization  or  die  use  of 
preferred  stock.  OCC  approval  must  be 
obtained  before  a  bank  can  transfer 
unearned  surplus  to  undivided  profits— 
e.g.,  through  the  process  of  a  quasi- 
reorganization  or  other,coTporate 
restructuring. 


n.  The  AUowanoe  for  Loon  and  Lease 
Losses 

Determining  the  appropriate  treatment 
for  provisitms  made  to  tiie  ALLL  is 


*See  also  Letter  from  luatin  Wataon  to  Robert 
Ellyaon,  January  28, 1967  (OCC  doea  not  actively 
encourage  benka  to  retranaiar«weea  awphM,  but  M 
ia  within  the  prudent  judgment  of  the  boud  of 
directors  to  do  so). 
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pertinent  to  calculating  dividend-paying 
capacity  under  both  sections  56  and  60. 
For  purposes  of  section  56,  the  question 
is:  Should  a  bank  be  allowed  to  include 
its  ALLL  when  calculating  its  undivided 
profits  then  on  hand?  Pursuant  to 
section  60,  a  similar  question  exists: 
Wheat  is  the  appropriate  treatment  for 
provisions  to  the  ALLL  when 
determining  the  amount  of  a  bank's  net 
profits? 

A.  12  U.S.C.  56 

As  stated  previously.  Section  56  is  a 
capital  impairment  test  and  is  based  on 
a  bank's  capital  and  retained 
earnings) — i.e.,  a  bank  cannot  pay  a 
dividend  if  its  capital  is  impaired  or  if 
the  payment  of  the  dividend  would 
impair  its  capital.  Under  GAAP, 
provisions  to  the  ALLL  are  charged 
against  earnings  and  are  not  part  of 
imdivided  profits;  therefore,  pursuant  to 
GAAP,  the  ALLL  is  not  available  for  the 
payment  of  dividends.  Furthermore, 
including  the  ALL  in  undivided  profits 
then  on  hand  can  produce  some 
undesirable  results — e.g..  a  bank  with  a 
negative  balance  in  undivided  profits 
then  on  hand  could  legally  pay  a 
dividend.' 

In  addition,  the  ALLL  is  a  contra-asset 
accoimt  reflecting  the  losses  inherent 
(but  unidentified]  in  the  loan  and  lease 
portfolio.  The  OCC  believes  that 
provisions  to  the  ALLL  should  be 
available  when  the  losses  are  identified 
or  actually  realized  and,  therefore, 
should  not  be  considered  available  for 
distribution  to  the  bank's  shareholders 
in  the  form  of  cash  dividends.  This 
NPRM  prohibits  national  banks  fiom 
adding  the  ALLL  to  its  undivided  profits 
then  on  hand  when  calculating  the 
amount  of  dividends  it  can  pay  imder  12 
U.S.C.  56. 

One  potential  concern  with  this 
interpretation  arises  from  the 
requirement  in  section  56  that  a  bank 
deduct  its  "losses  and  bad  debts"  fiom 
its  undivided  profits  then  on  hand.  It  is 
arguable  that  this  "statutory  bad  debt" 
provision  was  Congress'  proxy  for  the 
ALLL  At  the  time  section  56  was 
enacted,  the  ALLL  used  under  today's 
accounting  principles  did  not  exist. 
Further,  banks  did  not  always  charge  off 
losses  which  had  been  identified. 

To  ameliorate  the  effects  of  requiring 
banks  to  deduct  their  statutory  bad  debt 
from  their  undivided  profits  then  on 
hand,  without  first  allowing  them  to  add 


their  ALLL  to  undivided  profits  then  on 
hand,  the  OCC  is  proposing  to  permit 
banks  to  net  statutory  bad  debts  against 
the  ALIii.  To  the  extent  a  bank  has 
statutory  bad  debts  in  excess  of  its 
ALLL,  the  excess  will  be  deducted  from 
undivided  profits  then  on  hand. 
However,  a  bank  with  an  ALLL  greater 
than  its  statutory  bad  debts  may  not 
include  this  excess  ALLL  in  its 
undivided  profits  then  on  hand. 

B.  12  U.S.C.  60 

The  issue  of  whether  the  ALLL  should 
be  considered  part  of  "net  profits"  is 
more  complicated  in  the  earnings  test  of 
section  60,  since  that  section  provides: 

For  the  purpose  of  this  section  the  term 
"net  profits"  shall  mean  the  remainder  of  all 
earnings  &t>m  current  operations  plus  actual 
recoveries  on  loans  and  investments  and 
other  assets,  after  decucting  &Y>m  the  total 
thereof  all  current  operating  expenses,  actual 
losses,  accrued  dividends  on  pivferred  stock, 
if  any,  and  all  Federal  and  State  taxes. 
12  U.S.C.  eO(c). 

Upon  initial  review,  this  definition 
would  not  seem  to  leave  room  for  much 
interpretation.  However,  because  it  was 
written  at  a  time  when  a  majority  of 
banks  were  on  a  cash  basis  of 
accounting,  rather  than  an  accrual  basis, 
there  was  no  mention  of  the  ALLL.'  The 
question  then  becomes:  How  should 
provisions,  charge  offs  and  recoveries 
recorded  in  a  bamk's  ALLL  be  treated  in 
determining  its  dividend-paying 
capacity  under  the  earnings  test  of  12 
U.S.C.  60?  According  to  GAAP, 
provisions  to  the  ALLL  are  charged 
against  current  earnings,  as  a  current 
operating  expense,  and  do  not  represent 
net  income  available  to  shareholders. 
Further,  actual  losses  and  recoveries  do 
not  directiy  affect  the  earnings  of  a 
bank,  only  its  ALLL — i.e.,  the  ALLL  is 
decreased  when  actual  loan  losses  are 
incurred  and  increased  when  actual 
recoveries  are  made. 

This  NPRM  interprets  section  60  in  a 
manner  consistent  with  GAAP. 
Accordingly,  loan  loss  provisions 
charged  to  earnings  by  a  bank  are  not 
added  back  to  earnings  when  computing 
"net  profits".  In  addition,  net  charge 
offs — i.e.,  actual  losses  minus  actual 
recoveries — are  not  deducted  from  "net 
profits". 

By  adding  provisions  made  to  its 
ALLL  back  to  net  profits,  a  bank  can 
significantiy  increse  the  amount  of  cash 
dividends  it  can  legally  pay  to  its 


*  In  such  a  aituation.  GAAP  would  not  preclude  a 
bank  from  paying  out  caah  to  ita  riiareholders: 
however,  the  payment  would  be  return  of  capitaL 
not  a  dividend.  For  national  banks,  aoch  a  reliuii  of 
capital  would  require  shareholder  and  OCC 
approval.  See  12  U.S.C.  58. 


*  Section  eO(c]  was  added  In  ISSS  by  Pub.  L  8S- 
230:  however,  because  moat  banka  did  not  uae  the 
accrual  method  of  accounting  at  that  time,  the 
legislative  history  does  not  shed  any  light  on  how 
the  ALLL  is  to  be  treated.  See  1958  U.S.  Code  Cong, 
and  Adm.  News,  p.  2232. 


shareholders  without  regulatory 
approval,  something  which  may  be 
considered  an  unsaie  and  unsound 
banking  practice.  The  AIJ.1.  represents 
losses  inherent  in  the  loan  and  lease 
portfolio  and,  as  such,  the  OCC  believes 
provisions  to  it  should  not  be  considered 
as  available  to  shareholders  for  cash 
dividends.  This  is  not  to  say  that  a 
national  bank  is  legally  barred  from 
paying  dividends  in  excess  of  its 
retained  net  income  for  the  year  to  date 
plus  the  prior  two  years.  However, 
before  a  bank  can  pay  such  a  dividend, 
the  OCC  should  have  the  opportunity  to 
review  carefully  the  bank's  financial 
condition  and  future  prospects,  and 
determine  whether  such  a  dividend  is 
appropriate. 

m.  Preferred  Stock 

Since  section  56  and  60  are  not  limited 
by  their  terms  to  common  stock 
dividends,  it  is  arguable  that  the 
limitations  of  those  sections  are  also 
applicable  to  preferred  stock  dividends. 
However,  12  U.S.C.  51b  provides,  in 
relevant  part: 

(a)  Notwithstanding  any  other  provision  of 
law.  whether  relating  to  restriction  upon  the 
payment  of  dividends  upon  capital  stock  or 
otherwise,  the  holders  of  such  preferred  stock 
shall  be  entitled  to  receive  such  cumulative 
dividends  '  *  *  as  may  be  provided  in  the 
articles  of  association  with  the  approval  of 
the  Comptroller  of  the  Currency  *  *  *. 

[b]  No  dividends  shall  be  declared  or  paid 
on  common  stock  until  the  cumulative 
dividends  on  the  preferred  stock  shall  have 
been  paid  in  full  *  *  *. 

Thus,  the  plain  words  of  section 
5lb(a)  indicate  that  cumulative 
dividends  on  preferred  stock  are  not 
restricted  by  the  terms  of  sections  56 
and  60.  Nonetheless,  when  the 
provisions  of  section  51b  are  read  in  the 
context  of  the  overall  statutory  scheme 
they  become  ambiguous.  Furthermore,  it 
is  the  opinion  of  the  OCC  that  the 
policies  behind  sections  51b,  56,  and  60 
dictate  a  result  that  is  contrary  to  what 
might  be  suggested  by  a  literal  reading 
ofl2U.S.C.5lb{a). 

Section  51b  was  contained  in  the 
Emergency  Banking  Act  of  1933.  which 
was  intended  to  rehabilitate  banks  with 
impaired  capital  by  authorizing  them  to 
issue  preferred  stock  to  the  public  or  the 
Reconstruction  Finance  Corporation 
(RFC).  (Before  the  passage  of  this  Act, 
national  banks  could  not  issue  preferred 
stock.)  This  provision  was  immediately 
amended  in  June  of  1933,  and  the 
legislative  history  to  this  amendment 
provides  some  insight  as  to  the  intent  of 
the  drafters. 

As  originally  enacted,  section  51b 
read,  in  pertinent  part,  as  follows: 
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The  holders  of  such  preferred  stock  shall 
be  entitled  to  cumulative  dividends  at  a  rate 
not  exceeding  6  per  centum  per  annimi  *  *  *. 
Notwithstanding  any  other  provision  of  law, 
the  holders  of  such  preferred  stock  shall  have 
such  voting  righu,  and  such  stock  shall  be 
subject  to  such  retirement  in  such  manner 
and  on  such  terms  and  conditions,  as  may  be 
provided  in  the  articles  of  association  with 
the  approval  of  the  Comptroller  of  the 
Currency. 

Emergency  Banking  Act  March  9, 
1933.  ch.  1,  Title  III  Section  302, 48  Stat. 
5. 

According  to  the  RFC,  this  provision 
put  it  "in  the  position  of  either  having  to 
refuse  assistance  (to  banks  whose 
common  stock  was  impaired),  or  having 
to  take  preferred  stock  *  *  *  with  no 
possibility  of  receiving."  '  Thus,  at  the 
behest  of  the  RFC,  the  provisions  of  the 
Emergency  Banking  Act  that  dealt  with 
preferred  stock  and  its  dividends  were 
rearranged  so  that  the  payment  of 
cumulative  dividends  was  authorized 
"[n]otwithstanding  any  other  provision 
of  law." 

A  12  U.S.C.  56 

In  spite  of  the  language  of  section  51b 
and  its  legislative  history,  some  prior 
OCC  opinions  have  argued  that 
dividends  on  preferred  stock  cannot  be 
made  if  the  bank  has  sustained  losses  in 
excess  of  "its  undivided  profits  then  on 
hand."  While  some  of  these  argiunents 
are  persuasive,  the  OCC  now  believes 
that  the  better  interpretation  is  that 
preferred  stock  dividends  are  not 
subject  to  the  limitations  of  12  U.S.C.  56. 
According  to  the  legislative  history,  the 
RFC  was  concerned  that  section  56 
would  prevent  it  from  getting  a  return  on 
its  investment  (of  Government  funds]  in 
a  bank  that  had  current  earnings,  unless 
section  51b  was  amended  specifically  to 
override  the  limitations  of  section  56.  In 
other  words,  the  RFC  had  injected  new 
funds  into  an  otherwise  insolvent 
institution  and  wanted  to  receive 
dividends  out  of  the  earnings  that  had 
been  generated  from  its  investment — 
something  that  may  have  been 
prohibited  by  section  56  prior  to  the  June 
1933  amendments  to  section  51b.  Thus, 
the  OCC  does  not  believe  that  it  would 
be  correct  to  interpret  section  56  as 
being  applicable  to  cash  dividends  on 
preferred  stock. 

B.  12  U.&C.  60 

As  mentioned  previously,  section  60 
has  been  amended  twice  since  it  was 
enacted  as  part  of  the  National  Bank 
Act  of  1864.  It  is  the  legislative  history  of 
these  amendments,  when  read  in 
conjunction  with  the  legislative  history 


of  the  June  1933  amendments  to  section 
51b,  that  supports  the  OCC's  conclusion 
that  the  recent-earnings  limitation  of  12 
U.S.C.  60(b)  applies  to  preferred  stock 
dividends. 

The  legislative  history  of  the  1959 
amendments  to  section  60  is  particularly 
important.  Althou^  preferred  stock  is 
not  mentioned  as  being  expressly 
covered  by  the  provisions  of  the  section, 
the  amendments  added  the  recent- 
earnings  limitation  for  "(t]he  purpose  of 
*  *  *  prevent(ing)  excessive  dividends 
to  shareholders  where  such  payments 
would  result  in  the  dissipation  of  needed 
capital  funds  *  *  •."•  The  clear 
Congressional  intent  of  the  1959 
amendments  to  section  60  is  served  by 
applying  the  recent-earnings  test  to 
preferred  stock  dividends. 

Furthermore,  this  interpretation  of 
section  60  is  consistent  with  the  policy 
and  legislative  history  of  section  51b. 
When  section  51b  was  enacted,  section 
60  did  not  limit  dividends  based  on  a 
bank's  recent  earnings;  thus,  it  is  not 
surprising  that  the  legislative  history  of 
section  51b  does  not  mention  the 
provision's  effect  on  section  60. 
Additionally,  it  is  veasonable  to 
conclude  that  the  RFC  was  seeking 
dividends  only  from  ciurent  earnings, 
because  it  made  statements  to  the  effect 
that  the  March  1938  version  of  section 
51b  prevented  the  payment  of  dividends 
"even  though  currant  earnings  are 
sufficient  for  such  payment."  S.  Rep.  No. 
43  at  2. 

The  OCC  invites  public  comment  on 
all  aspects  of  this  NPRM,  but 
specifically  seeks  responses  to  the 
following  questions: 

1.  What  portion  of  a  bank's  "capital 
surplus"  account  should  be  available  for 
the  payment  of  dividends? 

2.  How  should  the  allowance  for  loan 
and  lease  losses  be  treated  for  piuposes 
of  calculating  a  national  bank's 
dividend-paying  capacity? 

3.  Should  divideads  on  a  bank's 
preferred  stock  be  subject  to  the  same 
limitations  as  dividends  on  its  common 
stock? 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  these  amendments  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Accordingly,  a  preliminary  Regulatory 
FlexibiUty  Analysis  is  not  required. 

Executive  Order  13291 

It  is  certified  that  this  proposed  rule 
does  not  constitute  a  "major  rule"  and. 


*  &  Rep.  No.  43,  73rd  Cong..  lk(  Sets.  1-3  (1833). 


*  105  Cong.  Rac  15394  August  24. 1959 
(ttatemenU  of  RepreMOIative  Brown  of  Georgia). 


therefore,  does  not  require  the 
preparation  of  a  preliminary  regulatory 
impact  analysis.  i 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  §§  5.61  and  5.62  of  this 
notice  of  proposed  rulemaking  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review  in 
accordance  with  the  I^perwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)). 

Comments  concerning  these 
collections  of  information  should  be 
directed  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503,  Attention  Treasury  Desk 
Officer,  with  a  copy  to  the  Legislative 
and  Regulatory  Analysis  Division. 
Office  of  the  ComptroOer  of  the 
Ciurency,  Washii^ton,  DC  20219. 

This  information  is  required  by  the 
OCC  to  ensure  the  continued  safety  and 
soundness  of  national  banks.  This 
information  will  be  used  by  the  OCC  to 
evaluate  specific  applications  by 
national  banks  and  to  prevent 
potentially  unsafe  and  unsound 
practices.  The  likely  respondents  are 
national  banks,  possibly  including  some 
small  national  banks. 

Section  5.61(c)(4)(ii)  Burden  Information 

This  is  a  usual  and  customary 
recordkeeping  practice  affirmed  by  the 
regulation.  The  OCC  has  assigned  one 
recordkeeping  burden  hour  to  this 
requirement  only  to  show  that  it  was 
reviewed  by  OMB. 

Section  5.61(d)(3)(iii}  Burden 
Information 

(This  is  a  new  collection  of 
information  and  is  being  added  to 
existing  OMB  control  number  1557- 
0155.) 

The  estimated  number  of  respondents 
is  100  for  the  first  year  and  20  per  year 
thereafter,  with  each  respondent 
submitting  one  response  per  year. 

The  estimated  annual  burden  per 
response  will  vary,  based  on  the  length 
of  time  the  bank  has  been  in  operation 
and  the  number  of  traasactions  in  its 
surplus  account  over  those  years. 
However,  most  of  the  material  needed  to 
prepare  the  request  for  approval  will  be 
available  throtigh  usual  and  customary 
records.  The  OCC  estimates  that  the 
average  time  required  for  a  typical 
response  will  be  10  burden  hours. 

100  (year  one) -1-20  (year  two) -(-20 
(year  three)  divided  by  3  years  ^  an 
estimated  average  of  ^  respondents  per 
year. 
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47  respondents  XI  response =47 
annual  responses. 

47  responses  X 10  burdens  hours =470 
estimated  annual  burden  hours. 

Section  5.62(e)  Burden  Information 

(This  collection  of  information  was 
formerly  contained  in  9  7.6100,  approved 
by  OMB  under  control  number  1557- 
0155.) 

The  inclusion  of  preferred  stock 
dividends  has  increased  the  original 
estimated  115  responses  and  115  burden 
hours  by  an  estimated  30  responses  and 
30  burden  hours. 

The  total  estimated  number  of 
respondents  is  145  with  one  response 
per  year. 

The  estimated  annual  burden  per 
response  may  vary,  depending  on 
individual  circumstances,  however, 
since  all  of  the  material  needed  to 
prepare  the  request  for  approval  of  the 
Deputy  Comptroller  will  be  available 
through  usual  and  customary  records, 
the  OCC  estimates  the  average  burden 
to  prepare  the  letter  request  is 
approximately  one  hour. 

145  responses  XI  burden  hour =145 
estimated  annual  burden  hours. 

Total  Burden 

192(47 -H45)  respondents  xl 
response =192  annual  responses. 

192  annual  responses  X  3.2  btmlen 
hours  per  response =615  estimated 
annual  reporting  burden  hours. 

1  recordkeeper  at  1  hour=l  annual 
recordkeeping  burden  hour  attributable 
to  §  5.61(d)(4)(iii]. 

List  of  Subjects  in  12  CFR  Parts  5  and  7 

National  banks,  reporting  and 
requirements,  securities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  parts  5  aiul  7  of  chapter  I  of 
tide  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  set  forth  below: 

PART  5—  RULES,  POLICIES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1.  The  authority  citation  for  Part  5 
continues  to  read  as  follows: 

Audunfty:12  U.S.C.  1  et  seq.;  12  U.S.C 
93(a). 

2.  Section  5.61  is  added  to  read  as 
follows: 

9^1    I'lyiiwiii  oi  iMviiMiius,  capnai 
Nmttation. 

(a)  Law.  12  U.S.C.  56  provides: 

No  association,  or  any  member  thereof, 
shall,  during  the  time  it  shall  continue  Ita 
Iwnking  operations,  withdraw,  or  permit  to 


be  withdrawn,  either  in  the  form  of  dividends 
or  otherwise,  any  portion  of  its  capital.  If 
losses  have  at  any  time  been  sustained  by 
any  such  association,  equal  to' or  exceeding 
its  undivided  profits  then  on  hand,  no 
dividend  shall  be  made;  and  no  dividend 
shall  ever  be  made;  and  no  dividend  shall 
ever  be  made  by  an  association,  while  it 
continues  its  banking  operations,  to  an 
amount  greater  than  its  net  profits  then  on 
hand,  deducting  therefrom  its  losses  and  bad 
debts.  All  debts  due  to  any  association,  on 
which  interest  is  past  due  and  unpaid  for  a 
period  of  six  months,  unless  the  same  are 
well  secured,  and  in  the  process  of  collection, 
shall  be  considered  bad  debts  within  the 
meaning  of  this  section.  But  nothing  in  this 
section  shall  prevent  the  reduction  of  the 
capital  stock  of  the  association  under  section 
59  of  this  title. 

(b)  Rules  of  general  applicability.  The 
rules  of  general  applicability  contained 
in  subpart  A  of  this  part  do  not  apply  to 
applications  under  this  section. 

(c)  Statutory  bad  debt.  Pursuant  to  12 
U.S.C.  56,  bad  debts  must  be  deducted 
from  net  profits  then  on  hand  in 
computing  funds  available  for  the 
payment  of  dividends  on  common 
stocks.  Bad  debts,  as  that  term  is  used  in 
the  statute,  means  matured  obligations 
due  a  national  bank  on  which  interest  is 
past  due  and  unpaid  for  six  months 
unless  the  debts  are  well  secured  and  in 
the  process  of  collection.  Every  type  of 
overdue  indebtedness  owing  to  the  bank 
must  be  considered,  including  loans  and 
investment  securities.  The  six  month 
period  of  default  of  interest  may  begin  at 
any  time,  regardless  of  when  the  debt 
matures. 

(1)  Matured  debt.  Whether  a  debt  has 
matured  for  purposes  of  the  statute 
usually  will  be  determined  by  applicable 
contract  law.  Generally,  a  debt  is 
matured  when  all  or  part  of  the  principal 
is  due  and  payable  as  the  result  of 
demand,  arrival  of  the  stated  maturity 
date,  acceleration  by  contract  or  by 
operation  of  law.  Nevertheless,  any 
demand  debt  on  which  the  payment  of 
interest  is  six  months  past  due  will  be 
considered  matured  even  though 
payment  of  the  debt  has  not  been 
demanded.  Installment  loans  on  which 
any  payment  is  six  months  past  due  will 
be  coiisidered  matured  even  though 
acceleration  of  the  total  debt  may  not 
have  occurred. 

(2)  Well  secured  debt.  A  debt  is  well 
secured  within  the  meaning  of  the 
statute  if  it  is  sectu^d  by  collateral  in 
the  form  of  liens  on,  or  pledges  of,  real 
or  personal  property,  including 
securities,  having  reaUzable  value 
sufficient  to  discharge  the  debt  in  full,  or 
by  the  guaranty  of  a  financially 
responsible  party.  In  the  event  that  the 
loan  is  partially  secured,  only  that 


portion  not  properly  secured  will  be 
considered  a  statutory  bad  debt. 

(3)  Debt  in  the  process  of  collection.  A 
debt  is  in  the  process  of  collection  if 
collection  of  the  debt  is  proceeding  in 
due  course,  either  through  legal  action, 
including  judgment  enforcement 
procedures,  or,  in  appropriate 
circumstances,  through  collection  efforts 
not  involving  legal  action  which  are 
reasonably  expected  to  result  in 
repayment  of  ihe  debt  or  in  its 
restoration  to  cturent  status.  In  any 
case,  the  bank  should  have  a  plan  of 
collection  setting  forth  the  reasons  for 
the  selected  method  of  collection,  the 
responsibilities  of  the  bank  and  the 
borrower,  and  the  expected  date  of 
repayment  of  the  debt  or  its  restoration 
to  current  status. 

(4)  Miscellaneous. — (i)  Debts  of 
bankrupt  or  deceased  debtors.  A  claim 
duly  filed  against  the  estate  of  a 
bankrupt  or  deceased  debtor  is 
considered  as  being  in  the  process  of 
collection.  The  obligation  will  be 
considered  well  secured  if  it  meets  the 
criteria  set  forth  in  paragraph  (b)(2]  of 
this  section;  or  the  claim  of  the  bank 
against  the  estate  has  been  duly  filed, 
the  statutory  period  for  filing  has 
expired  and  the  assets  of  the  estate  are 
adequate  to  discharge  all  obligations  In 
full. 

(ii)  Documentation.  The  bank  must 
maintain  in  its  files  documentation  to 
support  its  evaluation  of  the  security.  In 
addition,  the  bank  must  retain,  at  a 
minimum,  monthly  progress  reports  (Hi 
its  collection  efforts,  noting  and 
explaining  any  deviation  from  the 
collection  plan. 

(d)  Undivided  profits.  For  purposes  of 
12  U.S.C.  56,  the  terms  "undivided 
profits  then  on  hand"  and  "net  profits 
then  on  hand"  shall  be  considered  to 
have  the  same  meaning,  and  shall  be 
referred  to  herein  as  undivided  profits 
then  on  hand. 

(1)  Allowance  for  loan  and  lease 
losses.  When  calculating  the  amount  of 
dividends  a  bank  can  legally  pay  under 
12  U.S.C.  56,  the  bank  is  not  permitted  to 
add  the  balance  in  its  allowance  for 
loan  and  lease  losses  account  to  its 
undivided  profits  then  on  hand. 

(2)  Statutory  bad  debt  When 
deducting  its  statutory  bad  debt  from  its 
undivided  profits  then  on  hand,  a  bank 
is  allowed  first  to  net  the  sum  of  its 
statutory  bad  debts  against  the  balance 
in  its  allowance  for  loan  and  lease 
losses  account  If  the  sum  of  a  bank's 
statutory  bad  debts  is  greater  than  its 
allowance  for  loan  and  lease  losses,  &e 
excess  statutory  bad  debt  is  then  to  be 
deducted  from  the  bank's  undivided 
profits  then  on  hand. 
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(3]  Surplus  surplus.  Pursuant  to  the 
provisions  of  12  U.S.C.  eO(a),  a  national 
bank's  surplus  fund  must  equal  its 
conunon  capital.  To  the  extent  a  bank 
has  capital  surplus  in  excess  of  what  is 
required  by  section  eo(a),  this  amount, 
commonly  known  as  "surplus  surplus", 
shall  be  considered  undivided  profits 
then  on  hand  and  available  for  the 
payment  of  dividends,  provided  the 
following  conditions  are  met: 

(i)  The  bank  can  demonstrate  that  the 
surplus  surplus  came  from  the  earnings 
of  prior  periods,  excluding  the  effect  of 
any  stock  dividend: 

(ii)  The  bank's  board  of  directors  must 
approve  the  transfer  of  the  funds  from 
capital  surplus  to  undivided  proHts  then 
on  hand;  and 

(iii)  The  bank  must  request  and 
receive  the  approval  of  tfie  OCC  before 
transferring  funds  from  capital  surplus 
to  undivided  promts  then  on  hand. 
Requests  for  the  OCC's  approval  sho\ild 
be  submitted  to  the  appropriate  District 
Deputy  Comptroller  or  the  Deputy 
Comptroller  for  Multinational  Banking. 

(e)  Preferred  stock.  The  provisions  of 
12  U.S.C.  56  are  not  applicable  to 
dividends  on  preferred  stock. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1557-0155) 

3.  Section  5.62  is  added  to  read  as 
follows: 

9S.62   Payment  of  dividends;  Mmtngs 


(a)  Law.  12  U.S.C.  60  provides: 

(A)  The  directors  of  any  national  banking 
association  may,  quarterly,  semiannually  or 
annually,  declare  a  dividend  of  so  much  of 
the  net  profits  of  the  association  as  they  shall 
judge  expedient,  except  that  until  the  surplus 
fund  of  such  association  shall  equal  its 
common  capital,  no  dividends  shall  be 
declared  unless  there  has  been  carried  to  the 
surplus  fund  not  less  than  one-tenth  part  of 
the  association's  net  profits  of  the  preceding 
half  year  in  the  case  of  quarterly  or 
semiannual  dividends,  or  not  less  dian  one- 
tenth  part  of  its  net  profits  of  the  preceiUng 
two  consecutive  half-year  periods  in  the  case 
of  annual  dividends:  Provided,  That  for  the 
purposes  of  this  section,  any  amounts  paid 
into  a  fund  for  the  retirement  of  any  preferred 
stock  of  any  such  association  out  of  its  net 
profits  for  such  period  or  periods  shall  be 
deemed  to  be  additions  to  its  surplus  if,  upon 
the  retirement  of  such  preferred  stock,  the 
amounts  so  paid  into  such  retirement  fund 
may  then  be  properly  carried  to  surplus.  In 
any  such  case  the  association  shall  be 
obligated  to  transfer  to  surplus  the  amounts 
so  paid  into  such  retirement  fund  on  account 
of  die  preferred  stock  as  such  stock  is  retired. 

(b)  The  approval  of  the  Comptroller  of  the 
Currency  shall  be  required  if  the  total  of  all 
dividends  declared  by  such  association  in 
any  calendar  year  shall  exceed  the  total  of  its 
net  profiU  of  that  year  combined  with  iU 
reUined  net  profits  of  the  preceding  two 


years,  less  any  requiied  transfers  to  surplus 
or  a  fund  for  the  retirement  of  any  preferred 
stock. 

(c)  For  the  purpose  of  this  section  the  term 
"net  profits"  shall  mean  the  remainder  of  all 
earnings  bom  current  operations  plus  actual 
recoveries  on  loans  and  investments  and 
other  assets,  after  deducting  from  the  total 
thereof  all  cturent  operating  expenses,  actual 
losses,  accrued  dividends  on  preferred  stock, 
if  any,  and  all  Federal  and  State  taxes. 

(b)  Rules  of  general  applicability.  The 
rules  of  general  applicability  contained 
in  subpart  A  of  this  part  do  not  apply  to 
appUcations  under  this  section. 

(c)  Allowance  for  loan  and  lease 
losses.  When  computing  its  "net  profits" 
for  purposes  of  12  U.S.C.  60,  a  national 
barJc  must  use  generally  accepted 
accoimting  principles,  and  may  not  add 
back  provisions  made  to  its  allowance 
for  loan  and  lease  losses.  Furthermore,  a 
national  bank  should  not  deduct  net 
charge  offs  from  its  earnings  for 
purposes  of  computirvg  net  profits. 

(d)  Preferred  stock.  The  recent- 
earnings  limitations  set  forth  in  12  U.S.C. 
60  are  applicable  to  dividends  on 
preferred  stock. 

(e)  Approval  of  dividends.  A  bank 
must  request  and  receive  the  approval  of 
the  OCC  before  declaring  a  dividend  if 
the  amount  of  all  dividends  (common 
and  preferred),  induding  the  proposed 
dividend,  declared  by  the  bank  in  any 
calendar  year  exceeds  the  total  of  the 
bank's  net  profits  of  that  year  to  date 
combined  with  its  retained  net  profits  of 
the  preceding  two  years,  less  any 
required  transfers  to  surplus  or  a  fund 
for  the  retirement  of  any  preferred  stock. 
Requests  for  the  CXDC's  approval  should 
be  submitted  to  the  appropriate  District 
Deputy  Comptroller  or  the  Deputy 
Comptroller  for  Multinational  Banking. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1557-0155] 

PART  7— INTERPRETIVE  RUUNGS 

4.  The  authority  citation  for  Part  7 
continues  to  read  ts  follows: 

Authority:  12  U.S.C  1  et  aeq. 

S7J100    [Rrnnoveei 

5.  Section  7.6100  is  removed. 

I7.S125    [RwnovMi] 

6.  Section  7.6125  is  removed. 
Dated:  August  11, 1989. 

Robert  L.  daike. 

Comptroller  of  the  Currency. 

[FR  Doc.  8»-19208  FOed  a-15-89: 8:45  am] 

MJJNQ  COOC  4S10-3S-II 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  328 
RIN  30«4-AA9S 

Advertisement  of  Membership 

agency:  Federal  Deposit  Insurance 

Corporation  ("FDIC"). 

action:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  FDIC  has  issued  a  final 
rule  amending  its  regulation  regarding 
advertisement  of  membership  in  order  to 
comply  with  the  requirements  of  section 
221  of  the  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act 
("FIRRE")  of  1989.  The  final  rule  is 
published  elsewhere  in  this  issue.  The 
final  rule  was  issued  to  satisfy  the 
mandate  of  section  221  which  requires 
the  FDIC  to  prescribe  Initial  regulations 
under  that  section  of  the  date  of 
enactment  of  FIRRE.  Because  the  FDIC 
acted  under  a  statutory  deadline,  the 
final  rule  established  only  those 
requirements  that  wane  considered  to  be 
the  minimtim  necessary  to  comply  with 
FIRRE. 

The  FDIC  is  considering  additional 
amendments  to  its  regulation  regarding 
advertisement  of  membership.  More 
specifically,  the  FDIC  is  considering 
requiring  each  instu«d  savings 
association  to  display  a  statement  in  its 
advertisements  to  the  effect  that  its 
deposits  are  federally  insured.  In  the 
alternative,  the  FDIC  Is  considering 
eliminating  its  current  regulation  which 
requires  an  insured  bank  to  display  an 
official  advertising  statement  in  its 
advertisement.  Comment  is  invited  on 
the  extension  or  the  elimination  of  this 
requirement.  In  addition,  comment  is 
invited  on  the  need  for  regulations 
implementing  section  222  of  FIRRR 
Section  222  of  FIRRE  provides  that  any 
savings  association,  the  deposits  of 
which  are  not  insured  by  the  FDIC,  shall 
disclose  clearly  and  conspicuously  in 
periodic  statements  of  accotmt  and  in  all 
advertising  that  the  savings 
association's  deposits  are  not  federally 
insured. 

dates:  Comments  must  be  submitted  on 
or  before  October  16, 1989. 

ADDRESS:  Send  comments  to  Hoyle  L 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550 17th 
Street  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to 
Room  6108  on  business  days  between 
8:30  a.m.  and  5:00  p.RL  CtHnments  may 
also  be  inspected  in  Room  6106  between 
8:30  a.m.  and  5:00  p.ni.  on  busines  days. 
(Fax  number  (202]  347-2773  or  2775.] 
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FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Jean  Best  Attorney,  Legal 
Division,  (202)  898-3812,  FDIC,  550 17th 
Street  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  221  of  FIRRE  amends  section 
18(a]  of  the  Federal  Deposit  Insurance 
Act  (12  U.S.C.  1828(a)].  Section  221 
requires  each  insured  savings 
association  to  display  at  each  place  of 
business  maintained  by  the  association 
a  prescribed  sign  notifying  the  public  of 
deposit  insurance  coverage  ("savings 
association  sign").  FIRRE  provides  that, 
not  later  than  30  days  after  the  date  of 
enactment  of  FIRRE,  each  insured  bank 
shall  display  at  each  place  of  business 
maintained  by  such  bank  a  sign 
notifying  the  public  of  deposit  insurance 
coverage.  Insured  banks  have  the  option 
of  displaying  the  official  sign  ("bank 
sign")  required  by  FDIC  regulation  in 
effect  on  January  1, 1989,  or  the  savings 
association. 

The  FDIC  is  required  to  prescribe 
regulations  to  carry  out  the  purposes  of 
section  221  of  FIRRE,  including 
regulations  governing  the  manner  of 
display  or  use  of  such  signs. 
Accordingly,  the  FDIC  has  issued  a  fmal 
rule  pubUshed  elsewhere  in  this  issue 
prescribing  the  sign  insured  savings 
associations  must  display  and  the 
locations  where  the  sign  must  be 
displayed.  The  final  rule  provides  that 
insured  banks  must  display  the  official 
bank  sign  or  the  ofiicial  savings 
association  sign  prescribed  for  savings 
associations.  Insured  savings 
associations  are  not  permitted  to  display 
the  bank  sign. 

Official  Advertising  Statement 

Prior  to  the  enactinent  of  FIRRE, 
section  18  of  the  Federal  Deposit 
Insurance  Act  specifically  required  an 
insured  bank  to  include  in 
advertisements  a  statement  to  the  effect 
that  its  deposits  were  insured  by  the 
FDIC.  FIRRE  does  not  retain  this  specific 
requirement  It  appears  the  FDIC  has  the 
authority  to  retain  its  regulation 
requiring  insured  banks  to  include  the 
currently  prescribed  statement  in 
advertisements  and  to  extend  similar 
requirements  to  insured  saving 
associations.  Since  section  18  of  the 
Federal  Deposit  Insurance  Act  as 
amended  by  FIRRE  no  longer  memdates 
a  statement  of  insurance  coverage  in 
advertisements,  however,  the  FDIC 
believes  it  is  appropriate  at  tiiis  time  to 
review  the  benefits  and  costs  of  such  a 
requirement.  The  FDIC  therefore  invites 
comments  on  the  benefits  of  requiring 
insured  savings  associations  to  display 
a  notice  of  deposit  insurance  coverage 


in  advertisements  as  insured  banks  are 
currently  required  to  do  by  regulation  or, 
in  the  alternative,  eliminating  the 
current  requirement  for  insured  banks. 

Advertisement  of  Uninsured  Savings 
Associations 

Section  222  of  FIRRE  adds  a  new 
section  28  to  the  Federal  Deposit 
Insurance  Act  Subsection  (h)  of  section 
28  provides  that  any  savings  association 
the  deposits  of  which  are  not  insured 
under  the  Federal  Deposit  Insurance  Act 
shall  disclose  clearly  and  conspicuously 
in  periodic  statements  of  accoimt  and  in 
all  advertising  that  the  savings 
association's  deposits  are  not  federally 
insured.  Since  the  FDIC  is  considering 
the  merits  of  an  official  advertising 
statement  of  deposit  insurance  for 
insured  depository  institutions,  it  is 
appropriate  to  consider  the  need  for 
regulations  implementing  subsection 
28(h].  Comment  is  therefore  solicited  on 
the  need  for,  and  the  proper  scope  of, 
regulations  implementing  subsection 
28(h). 

(12  U.S.C.  1819;  12  U.S.C.  1828(a]:  sec.  222  of 
the  Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989] 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  ninth  day  of 
August  1989. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
(FR  Doc.  89-19221  Filed  8-15-69;  8:45  am] 
BNJJNQ  CODE  S714-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3629-6] 

Approval  and  Promulgation  of 
Implementation  Plan^  Wisconsin 

agency:  U.S.  Environmental  Protection 

Agency  (USEPA). 

action:  Proposed  rulemaking. 

summary:  USEPA  proposes  to  approve 
a  submission  by  the  State  of  Wisconsin 
as  a  revision  to  the  Wisconsin  State 
Implementation  Plan  (SIP)  for  ozone. 
The  existing  rule  applies  reasonably 
available  control  technology  (RACT) 
requirements  to  both  conveyorized 
vapor  degreasers  and  conveyorized  non- 
vapor  degreasers.  This  submission 
would  redefine  the  RACT  requirements 
for  conveyorized  non-vapor  degreasers. 
USEPA  today  is  proposing  to  approve 
this  SIP  revision  because  the  State  has 
demonstrated  that  the  existing 
requirements  impose  emission  control 


requirements  for  conveyorized  non- 
vapor  degreasers  which  are 
tmreasonable  and  the  revised 
requirements  assure  a  RACT  level  of 
control. 

date:  Comments  on  this  revision  and  on 
the  proposed  USEPA  action  must  be 
received  by  September  15, 1989. 

ADomsSES:  Copies  of  the  SIP  revision 
are  available  at  the  following  addresses 
for  review:  (It  is  recommended  that  you 
telephone  Uylaine  E.  McMahan,  at  (312) 
886-6031,  before  visiting  the  Region  V 
office.) 

U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26),  230  South  Dearborn  Sti«et 
Chicago,  Illinois  60604. 

Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management  101  South  Webster, 
Madison,  Wisconsin  53707. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  (Please  submit 
an  original  and  three  copies,  if  possible.) 

Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  and  Radiation 
Branch  (5AR-26]  Region  V,  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26)  Region  V,  U.S. 
Environmental  Protection  Agency,  230 
South  Dearborn  Street  Chicago,  Illinois 
60604,  (312)  886-6031. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  18, 1988,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNR)  submitted  a  revision  to 
redefine  the  RACT  requirements  for 
Wisconsin  Sections  Natural  Resources 
(NR)  423.02(04);  423.03  (1),  (2)(a).  (2](a]2., 
(2)(e),  (5),  and  (5](e).  These  have  been 
revised  to  distinguish  between  vapor 
and  non-vapor  conveyorized  degreasers. 
The  State  created  new  Sections  NR 
423.02(3m),  423.03  (2)(f)  and  (6)  to  define 
conveyorized  non-vapor  degreasers,  to 
specify  the  applicability  of  the  control 
requirements,  and  to  establish  control 
requirements  and  a  compliance  schedule 
for  conveyorized  non-vapor  degreasers. 

Description  of  the  Rules  and  USEPA's 
Evaluation 

Sections  NR  423.02(4),  423.03(1). 
423.03(2)(a).  423.03(2)(a)2.,  423.03(2)(e). 
423.03(5),  423.03(5)(e),  and  423.02(3m) 

These  sections  do  not  constitute 
substantive  changes  to  Wisconsin's 
ozone  SIP.  The  purpose  of  these  sections 
is  to  distinguish  between  non-vapor  and 
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vapor  ooBveyoiized  degPMsera  and  to 
establish  apprapiiate  reqaireneiita  for 
these  two  tjp<M  of  degneweiB. 
Therefore,  USEPA  is  proposfaig  tfiese 
sections  for  approval. 

Sectha  NR  423.03(2)(f) 

This  section  slates  that  the 
requirements  of  subparagraph  (BKajZ.. 
do  not  apply  to:  (1]  conveyorizsd  non- 
vapor  degreasers  with  a  horizontal 
solvent-air  inteiCace  smaller  thaa  2.0 
square  meters  (21.6  square  feetj,  where 
such  an  interface  exists,  or  (2] 
conveyorized  non-vapor  degreasers 
which  are  located  outside  the  Counties 
of  Brown,  Calumet,  Dane,  Dodge,  Fond 
du  Lac,  Jefferson,  Kenosha,  Manitowoc, 
Milwaukee,  Outagamie,  Ozaukee, 
Racine,  Rock,  Sheboygan,  Walworth, 
Washington,  and  Winnebago. 
Subparagraph  (e)(a)2.  otherwise  requires 
95  percent  control  of  volatile  oi:ganic 
compounds  (VOC)  emissions  for  these 
sooroes. 

The  exemption  for  degreasers  with  a 
solvent-air  interface  less  than  2.0  square 
meters  (21.6  square  feel)  is  oonsistent 
with  the  control  techniques  guidelines 
(CTG)  for  this  source  category  and 
represents  RACT.  Therefore,  the  first 
basis  for  exemption  is  proposed  for 
approval 

In  addition.  USEPA  currently  does  not 
require  RACT  controls  in  attainment 
areas.  All  the  counties  exempted  from 
the  rule  under  the  second  basis  are 
designated  attainment  for  ozone.  40  CFH 
81.350.  As  part  of  an  accommodadve 
ozone  SIP,'  Wisconsin  has  adopted 
RACT  regulations  for  major  sooroes  in 
its  ozone  attainment  areas.  PresenUy, 
two  conveyorized  non-vapor  degreasers 
are  located  in  the  exempt  counties.' 
Both  of  these  sources  are  minor  VOC 
sources,  i.e..  sources  whidi  emit  less 
than  100  tons  of  VOC  per  year. 
Therefore,  the  second  exemption  is 
proposed  for  approval  because  it  applies 
only  to  attainment  counties  that  do  not 
include  any  major  sources  of 
conveyorized  non-v^ior  degreasers. 


RACT-lev«l  controU  on  ndsUng  ■oarcu,  tn  lieu  of 
ra^aUm  iMW  ■•)«  MoreM  or  VOCa  to  do 
pieaoMtaolleB  ■oHMnliii. -nrft  MototteB  mwid 
nonnaUy  be  nqulnd  on  new  major  Murces  in 
■tUiflBHit/vKkMiBible  wau  wder  UB9A'i 
Prevention  of  Significant  Deterioration  [PSD) 
resulation*.  The  rationale  behind  this  trade  off  ia 
that  the  "extra'  iwlniiM  — ir'hmt  obtakied  6am 
<heee  idriHtwl  KACT  oa^aok  wwdd 
accomnodate  new  aanoB  psiftk  ia  tkaee 
attainment/tmdaariflable  araat. 

Corpontiaa  lecatad  in  MawM  GaHly  Mid 
Matalllci,  Inc,  kwatad  In  UCraua  CMBty.  Both 
Manree  and  LaOoaaa  Countioa  an  <i««ijp9tiHi 
attalHHaS  far  OTOM. «  Cnt  SI  Jsa. 


Sections  NR  423.03(6XaJl.  and  37 

These  sections  contain  the  control 
requirements  that  are  consistent  with 
those  previously  approved  for 
conveyoriaed  vapor  degreasers.  USEPA 
is  proposing  these  sections  for  approval. 

Section  NR  423.03(tJfaJ2 

This  section  states  that  the  owner  or 
operator  of  a  conveyorized  non-vapor 
degreaser  shall  ins^  and  operate  a 
carbon  adsorption  system  demonstrated 
to  have  at  least  a  SS  percent  control 
efficiency,  or  a  system  demonstrated  to 
have  an  equivalent  control  efficiency 
that  is  approved  by  the  WDNR. 

The  95  percent  control  efficiency 
requirement  is  sufficiently  high  to  be 
considered  RACT.  USEPA  is  proposing 
this  section  for  approval 

Sectim  NR  423.03(6}(b)  ~^ 

This  section  contains  a  compliance 
schedule  that  requires  final  compliance 
with  tfie  requirements  of  Section  NR 
423.30(6)(a)2.  by  May  1. 1988.  The  final 
compliance  date  is  8  months  from  the 
effiective  date  of  the  rule  and  is 
expeditious.  Therefore,  USEPA  is 
proposing  this  section  for  approval. 

Under  5  U.S.C.  eOBfb).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

The  Office  of  Maaagemmt  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority:  42  U.S.C.  7401-7642. 
Date:  August  23, 1988. 
Roliert  Springer, 

Acting  Regional  Administrator. 

[FR  Doc.  89-19223  Filed  8-15-89;  8:45  Bm] 

BlUJilO  cooE  esao-so-M 


40  CFR  Parts  180  and  185 

[PP  9E3747  and  FAP  iHSSaO/fMSt;  FRL- 
3630-3] 


Peaticida  TotaranoM  for  Cyfluthrfn 

AQCNCY:  Environmental  Protection 
Agency  (EPA). 
ACTION;  Proposed  rale. 

summary:  This  doccnent  proposes  diat 
tolerances  be  established  for  residues  of 
the  insecticide  cyflatfarin  in  or  on  the 
raw  agricultural  commodity  fresh  hops 
and  the  food  commodity  dried  hops.  He 
proposed  regnlatkms  to  establish  a 
maximum  pemissible  level  for  residues 
of  the  insecticide  was  reqoested 
pursuant  to  petitions  by  Mobay  Corp., 
Agricnltural  Chemicals  Division. 


date:  Comments,  identified  by  the 
document  control  number  [PP  9E3747 
and  FAP  gH5580/P48e].  must  be 
received  on  or  before  September  15, 
1989. 

ADDRESS:  By  mail,  submit  written 
comments  to:  Pdilic  Docket  and 
Freedom  of  Informatioa  Section,  Field 
Operations  IXvition  (T8-757C),  Office  of 
Pesticide  Programs. 

In  person,  bring  comments  to: 
Environmental  Protection  Agency.  401 M 
St.,  SW.,  Washington,  DC  20460.  Rm. 
246,  CM  #2. 1921  Jefferson  Davis 
Hi^way,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  markhig  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  omfidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  pjn., 
Monday  duough  Friday,  excluding  legal 
holidays. 

FOR  FURTHBI  information  CONTACT  By 
mail:  George  T.  LaRocca,  Product 
Manager  (^i!)  15,  Registration  Division 
(TS-767C),  Environmental  Protection 
Agency,  401 M  St.,  SW,  Washington,  DC 
20460. 

Office  location  and  telephone  number 
Rm.  204,  CM  #2, 1821  lefforson  Davis 
Highway,  Arlington,  VA  22202.  (703)- 
557-2400.  I 

SUPPLEMENTAirr  INFORMATION:  EPA 

issued  a  notice,  putdiriied  in  die  Federal 
Registar  of  May  19. 1988  (54  FR  21663], 
which  announced  that  Mobay  Coip., 
Agricultural  Chemicals  Division,  P.O. 
Box  9413,  Kansas  City,  MO  64120-0013. 
had  submitted  pestidda  petition  (PP) 
9E3747  proposing  to  establish  a 
tolerance  for  die  insecticide  cyfluthrin 
(cyano(4-fIaoro-3- 
phenoxyphenyl)mediyI>3-(2.2- 
dichloroedienyI)-2,2-dimethyl- 
cyclopropanecartioxylate)  in  or  on  the 
raw  agricultural  commodity  [RAQ  fresh 
hops  imported  from  Gomany  at  4.0 
parts  per  million  (ppm)  and  food 
additive  petition  (FAP)  9H5580 
proposing  to  amend  40  CFR  18S.12S0  by 
establishkig  a  tolerance  for  cyflutludn  in 
or  on  dried  hops  at  20.0  ppm. 

lliere  were  no  comments  received  in 
response  to  the  notice  of  filing. 
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The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerances  include  a  12-month  oral 
toxicity  study  on  dogs  with  a  no- 
observed-effect  level  (NOEL)  of  4.0  mg/ 
kg/day;  24-month  rat  and  mouse  chronic 
feeding  studies  with  systemic  NOEL's  of 
2.5  mg/kg/day  in  the  rat  and  7.5  mg/kg/ 
day  in  the  mouse  with  no  oncogenic 
effects  observed  imder  the  conditions  of 
the  studies  at  dose  levels  up  to  and 
including  22.5  and  120  mg/kg/day,  the 
highest  dose  levels  tested  for  rats  and 
mice,  respectively.  No  teratogenic 
effects  were  observed  in  rats  at  dose 
levels  up  to  and  including  30  mg/kg/day, 
or  in  rabbits  at  levels  up  to  and 
including  45  mg/kg/day  (the  highest 
dose  levels  tested).  The  following 
genotoxicity  tests  were  negative:  a  gene 
mutation  assay  (CHO/HGPRT),  a  sister 
chromatic  exchange  assay,  and  an 
unscheduled  DNA  synthesis  assay. 

The  acceptable  daily  intake  (ADI). 
based  on  a  NOEL  of  2.5  mg/kg  body 
weight/day  from  a  2-year  rat  feeding 
study  and  a  safety  factor  of  100,  is  0.025 
mg/kg  body  weight/day. 

Establishment  of  these  tolerances 
based  on  the  Tolerance  Assessment 
System  analysis,  which  estimated  the 
average  U.S.  population  dietary 
exposure,  will  result  in  a  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  proposed  tolerances  of  0.000075 
mg/kg  body  weight/day;  this  is 
equivalent  to  about  0.3  percent  of  the 
ADI.  The  total  TMRC  for  published 
tolerances  plus  this  on  hops  would  be 
0.001095  mg/kg/day,  or  4.4%  of  the  ADI. 

Meat  and  milk  tolerances  are 
currentiy  established  at  0.05  ppm  and 
0.10  ppm.  respectively.  Although  spent 
hops  are  a  cattie  feed,  no  increases  in 
the  current  tolerances  are  necessary. 
Thus,  the  established  meat  and  milk 
tolerances  for  cyfluthrin  are  adequate 
for  this  use.  Hops  are  not  a  poultry  feed 
item;  therefore,  secondary  residues  in 
eggs  and  poultry  are  not  Ukely  to  occur 
from  this  use. 

There  are  no  regulatory  actions 
pending  against  registration  of  the 
insecticide,  nor  are  there  any  other 
relevant  considerations  involved  in 
establishing  the  proposed  tolerances. 
The  metabolism  of  cyfluthrin  in  plants 
and  animals  is  adequately  understood 
for  this  use,  and  an  adequate  analytical 
method,  gas  liquid  chromatography  with 
an  electron  capture  detector,  is 
available  for  enforcement  purposes. 

Prior  to  publication  in  the  Pesticide 
Analytical  Manual,  Vol.  n.  the 
enforcement  methodology  is  being  made 
available  in  the  interim;  to  anyone  who 
is  interested  in  pesticide  enforcement 


when  requested  from:  By  mail:  Calvin 
Furlow,  Public  Information  Branch  (H- 
7506C),  Field  Operations  Division, 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 M 
St.,  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number 
Rm.  242,  CM  #2, 1921  lefferson  Davis 
Highway,  Arlington,  VA  22202,  (703)- 
557-4432. 

Based  on  the  above  information  and 
data  considered,  the  Agency  concludes 
that  the  tolerances  are  useful  for  the 
purposes  for  which  they  are  sought  and 
they  will  protect  the  public  health. 
Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
conti-ol  number,  [PP  9E3747  and  FAP 
9H5580/P486].  All  writien  comments 
filed  in  response  to  this  document  will 
be  available  in  the  Public  Docket  and 
Freedom  of  Information  Section,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
tiie  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180  and 
185 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Food  additives,  Pesticides  and  pests. 
Recording  and  recordkeeping 
requirements. 

Dated:  August  2, 1989. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed'that  Chapter 
I  of  Title  40  of  the  Code  of  Federal 
Regtilations  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  In  Part  ;180: 

a.  The  authority  citation  for  Part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 


b.  In  S  180.436  in  the  table  therein  by 
adding  and  alphabetically  inserting  the 
commodity  hops,  fresh,  to  read  as 
follows: 

9180.435   Cynuttirtn,toiaraneo8for 


CHPrnryipgppJ 


Ptirts  por 


Hops,  frdsh., 


4.0 


PART  185-[AMENDED] 

2.  In  Part  185: 

a.  The  authority  citation  for  Part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  185.1250,  by  adding  new 
paragraph  (d),  to  read  as  follows: 

S  185.1250    Cyfluthrin. 

*        •        •        *        « 

(d)  A  tolerance  of  20.0  parts  per 
million  is  established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-fluoro-3- 
phenoxyphenyl  )methyl-3-(2,2- 
dichloroethenyl)-2,2-dimethyl- 
cyclopropanecarboxylate)  in  or  on  dried 
hops  resulting  from  apphcation  of  the 
insecticide  to  hops. 

[FR  Doc.  89-19225  Filed  8-15-89:  8:45  am] 
8IUJN0  COOE  asao-50-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  89-345,  RM-6e49] 

Radio  Broadcasting  Servlcea;  Barstow, 
CA 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  for  nile  making 
filed  on  behalf  of  Hub  Broadcasting, 
Inc.,  permittee  of  Station  KXXZ(FM), 
Channel  240A  Barstow,  Calfiomia, 
seeking  the  substitution  of  FM  Channel 
240B1  for  channel  204A  and 
modification  of  its  permit  accordingly,  to 
provide  that  community  with  its  first 
wide  coverage  area  FM  service. 
Coordinates  for  this  proposal  are  34-58- 
15  and  117-02-21. 

DATES:  Comments  must  be  filed  on  or 
before  October  2, 1969,  and  reply 
comments  on  or  before  October  17, 1989. 
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;  Fedeiml  Communkaticiu 
Comndaifon,  WaatdngtcRi,  DC  2B5S4.  In 
additJoB  to  filing  coBnnenti  widi  the 
FCC  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Ann  K. 
Ford  and  Scott  R.  Flick,  Esqs.,  Fisher. 
Wayland,  Cooper  and  Leader,  1255-Z3d 
St.,  NW.,  Suite  800,  Wash.,  DC  20037- 
1125. 
FOR  njKTHER  INFORMATXM  CONTACT: 

Nancy  Joyner,  Mass  Mei^a  Bureau  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-345,  adopted  July  18, 1989,  and 
released  August  10, 1989.  The  £nU  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  daring 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  8S7-9KI0, 
2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

I^ovisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commissioa 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  siioh  «s  this 
one,  which  involve  ''hsnni'l  ailotflsenta. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  coatacL 

For  information  regarding  proper  fifing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subiads  in  47  CFR  Part  7S 

Radio  broadcasting. 
Federal  Communicatioiu  Commission. 


KariAl 

Chief,  Allocations  Branch,  Policy  aadRahe 

Division,  Mast  Media  Bureau. 

[FR  Doc.  6»-iei3Q  Filed  9-15-88;  8)45  am] 


47CFRPBrt73 

[MM  OodMt  Ho.  99^347.  RM-67ai  ] 


CHy.n. 

AOENCV:  Federal  Communications 

Conmdssion. 

AcnoN:  Proposed  rule. 

•UMMARv:  This  doomneot  requeaU 
mmiaaBtB  on  a  petitioa  filed  by  Martin 


F.  Deckey,  proposing  the  allotment  of 
Chanel  Z23A  to  Ulisois  City,  nhnois,  as 
that  community's  first  local  FM  service. 
The  coordinates  fot  the  proposed 
allotment  are  North  Latitude  41-21-49 
and  West  Longitude  90-51-39. 

DATES:  Comments  must  be  filed  on  or 
before  October  2, 1989,  and  reply 
comments  on  or  before  October  17, 1989. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554.  In 
additional  to  filing  comments  with  the 
FCC,  interested  patties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Martin  F.  Beckey, 
P.O.  Box  269,  Muscatine,  L\  52761 
(petitioner). 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Nancy  ].  Walls,  Mass  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATKMC  This  b  a 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-347,  adopted  Jufy  20, 1989,  and 
released  August  10, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
comnplete  text  of  Itia  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  fw  rules  governing 
permissible  ex  parte  ooBtacL 

For  information  regarding  proper  filing 
procedures  for  comments.  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  hi  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coiium»ica1loM  Comi^snoa. 

Kail  A.  Kensinger,    I 

Chief,  Allocations  Branch,  PoMcy  bad  Rules 
Division.  Mass  Medio  Bareaa. 

[FR  Doc.  89-19131  Filed  t(-lS-89;  8:45  am) 
BlUMa  cooc  Wtt-t1<4| 


47  cm  Part  73 


[MM  Dooint  No.  89-S46.  RM-4742] 

Radio  Broadcasting  Samteaa;  QoM 
Beach,  OR 

AOENCV:  Federal  Communications 
Commission. 

action:  Proposed  rule,{ 

summary:  The  Commission  requests 
comments  on  a  petitioa  by  St.  Marie 
Communications,  Inc.  seeking  the 
substitution  of  Chaimd  224C1  for 
Channel  224A  at  Gold  Beach,  Oregon, 
and  the  modification  of  its  license  for 
Station  KGBR(FM)  to  specify  the  higher 
powered  channel.  Channel  224C1  can  be 
allotted  to  Gold  Beach  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  and 
can  be  used  at  the  station's  present 
transmitter  site.  The  coordinates  for  this 
allotment  are  North  Latitude  42-23-50 
and  West  Longitude  124-21-50.  In 
accordance  with  S  1.420(g)  of  the 
Commission's  Rules,  we  shall  not  accept 
competing  expressions  of  interest  in  use 
of  the  channel  at  Gold  Beach  or  require 
the  petitioner  to  demonstrate  ihe 
availability  of  an  additional  equivalent 
class  channel  prior  to  modifying 
petitioner's  license,  should  C3iannei 
224C1  ultimately  be  allotted  to  Gold 
Beacb. 

dates:  Comments  must  be  filed  on  or 
before  October  2, 19891  and  reply 
comments  on  or  before  October  17, 1989. 

addresses:  Federal  Communicatioiis 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  commoats  with  the 
FCC  interested  parties  shoukl  serve  te 
petitianer,  or  its  counsel  or  considtant, 
as  follows:  Lester  W.  Spillaae,  Esq.,  1040 
Main  Street,  P.O.  Box  670,  Napa, 
California  94559  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT. 

Leslie  K.  Shapiro,  Maas  Media  Bureau 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATIOH:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Dodiet  Na 
89-346,  adopted  July  20, 1989,  and 
released  August  10, 19Ba  The  full  text  of 
this  CommissioD  decisitm  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Brandi  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  tin  Commission's 
copy  contractor,  Interaational 
Tramcription  Service.  (202)  857-3800. 
2190  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issueij -until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b}  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  of  Sabfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Kan  A.  Kausiugar. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-19132  Filed  8-15-89;  8:45  am] 
nuMa  ooK  tni-ti-a 


47  CFR  Part  73 

[Doekat  No.  89-348.  RM-e7171 

Radio  Broadcasting  Services;  MNrando 
Clty.TX 

AOENCY:  Federal  Communications 

Commission. 

ACTKMC  Propoeed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Alderete 
Communications,  permittee  of  Station 
KZZQ(FM),  Channel  265A  Mirando 
City,  Texas,  proposing  the  substitution 
of  Channel  263C2  for  Channel  265A  at 
Mirando  City,  and  modification  of  its 
construction  permit  to  specify  operation 
on  the  higher  class  channel.  The 
proposal  could  provide  the  community 
with  its  first  wide  coverage  area  FM 
service.  A  site  restriction  21.2  kilometers 
(13.2  miles)  southwest  of  the  cify  has 
been  specified  by  the  permittee.  The 
coordinates  are  27-21-35  and  99-11-46. 
The  proposal  also  requires  concurrence 
of  the  Mexican  government  since  the 
community  is  located  within  320 
kilometers  of  the  U.S. -Mexican  border. 
DATES:  Comments  must  be  filed  on  or 
before  October  2, 1989,  and  reply 
comments  on  or  before  October  17, 1989. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners,  or  thieir  counsel  or 
consultant,  as  follows:  James  M. 
Weitzman,  Esquire,  Kaye  Scholer. 
Fierman,  Hays  &  Handler,  The 
McPherson  Building,  901  Fifteenth 


Street.  NW^  Suite  IKK).  Washington,  DC 
20005  (Counsel  for  petitioner). 
FOR  FURTHBI  MFORMATNM  CONTACT. 
Patricia  Rawlings  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  iS  8 

summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
89-348  adopted  July  20, 1989,  and 
released  August  10, 1989.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  dxuing 
normal  business  hours  in  the  FCC 
Docket  Branch  (Room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  of  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  invoilve  channel  allotments. 
See  27  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact 

For  information  regarding  proper  filing 
procedures  for  comments,  see  47  CFR 
1.415  and  1.42a 

List  off  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 

Karl  A.  Kensinger, 

Chief,  Allocations  Brarrh,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  89-19133  Filed  8-15-89;  8:45  am] 
snxsM  cooc  cris-as-M 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wlkffife  Service 

50  CFR  Part  20 
RtN  1018-AA24 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Late  Season 
Migratory  Bird  Hunting  Regulation 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION;  Proposed  rule;  supplemental. 

summary:  The  Fish  and  Wildlife  Service 
(hereinafter  the  Service)  is  proposing  to 
establish  the  1989-90  late-season 
hunting  regulations  for  certain  migratory 
game  birds.  The  Service  prescribes 


frameworks  or  outer  limits  for  dates  and 
times  when  (ranting  may  occur  and  the 
number  of  birds  that  may  be  taken  and 
possessed  in  late  seasons.  These 
frameworks  are  necessary  to  allow 
State  selections  of  final  seasons  and 
limits  and  to  allow  recreational  harvest 
at  levels  compatible  with  population 
and  habitat  conditions. 

DATES:  The  comment  period  for  late- 
season  proposals  will  close  on  August 
28,1989. 


Comments  should  be 
mailed  to  Director  (FWS/MBMO),  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Room  634-Arliagton 
Square,  Washington.  DC  20240. 
Comments  received  on  this 
supplemental  proposed  rulemaking  will 
be  available  for  public  inspection  during 
normal  business  hours  in  Room  634, 
Arlington  Square  Building,  4401 N. 
Fairfax  Drive,  Arlington.  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 

Byron  K.  Williams,  Acting  €3rief.  Office 
of  Migratory  Bird  Management  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  Room  634-Ariington  Square, 
Washington.  DC  20240,  (703)  358-1714. 

SUPPLEMENTARY  iNFORMATKHC  On 

March  27, 1989,  the  Service  published 
for  public  comment  in  the  Federal 
Register  (54  FR  12534)  a  proposal  to 
amend  50  CFR  part  20,  with  comment 
periods  ending  July  23, 1989,  for  early- 
season  proposals;  and  August  28, 1989, 
for  the  late-season  proposals.  The 
March  27  document  dealt  with  the 
establishment  of  hunting  seasons,  hours, 
areas  and  limits  for  migratory  game 
birds  under  S  20.101  through  2ai07, 
20.109  and  20.110  of  subpart  K.  On  June 
6, 1989,  the  Service  published  in  the 
Federal  Re^ster  (54  FR  24290)  a  second 
document  consisting  of  a  supplemental 
proposed  rulemaking  dealing  with  both 
the  early-  and  late-season  frameworks. 
On  July  13, 1989,  the  Service  published 
for  public  comment  in  the  Federal 
Register  (54  FR  29640)  a  third  document 
consisting  of  a  proposed  rulemaking 
dealing  specifically  with  frameworks  for 
early-season  migratory  bird  hunting 
regulations.  On  August  11, 1989.  the 
Service  published  a  fourth  document  (54 
PR  32975]  containing  final  frameworks 
for  early  migratory  bird  hunting  seasons 
from  which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas  and 
Umits  for  1969-90.  This  document  is  the 
fif'.h  in  the  series  and  deals  specifically 
with  proposed  frameworks  for  the  1989- 
90  Idtc-season  migratory  bird  hunting 
regulations.  Before  September  1, 1989, 
the  Service  intends  to  publish  in  the 
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Federal  Register  a  sixth  document 
consisting  of  a  final  rule  amending 
subpart  K  of  50  CFR  part  20  to  set 
hunting  seasons,  hours,  areas  and  limits 
for  mourning,  white-winged  and  white- 
tipped  doves;  band-tailed  pigeons:  rails; 
moorhens  and  gallinules;  woodcock; 
common  snipe;  sea  ducks  in  certain 
defmed  areas  of  the  Atlantic  Flyway; 
September  teal:  experimental  September 
duck  seasons  in  identified  States; 
experimental  and  special  September 
Canada  goose  seasons  in  portions  of 
identiRed  States;  sandhill  cranes  in  the 
Central  and  Pacific  Flyways;  doves  in 
Hawaii;  migratory  game  birds  in  Alaska, 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  This 
fifth  document  specifically  deals  with 
late-season  regulations.  Late  seasons 
generally  commence  about  or  after 
October  1  and  include  most  waterfowl 
seasons. 

Review  of  die  Duck  Situation 

The  decade  of  the  1980's  has  been 
hard  on  ducks  and  their  habitat  across 
large  areas  of  North  America.  During 
this  decade,  4  of  the  6  lowest  May  pond 
counts  were  recorded  in  Prairie  Canada. 
Continued  widespread  drought  and 
agricultural  impacts  on  wetland  in 
Canada  and  the  north-central  United 
States  led  to  record  low  duck  breeding 
populations.  These  agricultural  impacts 
on  marshes  and  surrounding  habitats 
accelerated  because  of  the  drou^t  and 
seriously  reduced  the  capability  of 
traditional  prairie  habitats  to  produce 
ducks.  Many  areas  once  important  to 
breeding  ducks  have  been  permanently 
affected 

During  1988,  the  drought  intensified 
and  habitat  destruction  continued.  The 
problem  is  not  one  of  a  single  year  of 
severe  drought.  Some  important 
breeding  areas  have  been  extremely  dry 
since  1980.  Though  some  areas  received 
above  or  near  normal  precipitation  in 
1989,  much  of  the  additional 
precipitation  only  replenished  soil- 
moisture  so  there  was  little  runoff  and 
no  improvement  in  pond  numbers. 
However,  increased  soil-moisture  did 
promote  a  significant  improvement  in 
vegetative  growth.  Several  years  of  good 
climatic  conditions  will  be  required 
before  many  drought  stricken  areas 
recover. 

Breeding  population  estimates  were  8 
percent  below  the  1988  level  and  24 
percent  below  the  long-term  average. 
Nine  of  the  10  indicator  species 
decreased  during  the  last  year;  pintails, 
bluewings,  and  scaup  are  at  record 
lows;  and  mallards  are  25  percent  below 
their  long-term  average.  However,  the 
decline  in  the  breeding  population 
appears  to  have  been  somewhat  offset 


by  increases  in  late  nesting  indices  and, 
in  some  areas,  improvements  in 
production.  The  result  is  a  fall  flight 
index  of  ducks  sligktly  lower  than  last 
year. 

Although  hunting  is  not  the  cause  of 
the  decline  in  duck  numbers,  it  is  one 
influence  that  we  can  regulate. 
Restrictive  hunting  regulations  during 
1985-87,  in  combinttion  with  low 
number  of  ducks,  reduced  the  harvest  by 
25  percent,  in  comparison  to  that  of  the 
1980-84  period,  with  nearly  equal 
reduction  in  each  of  the  four  flyways. 
Harvest  rates  on  mallards  were  reduced 
significantly  for  all  sex  and  age  classes. 
Regulations  were  farther  restricted 
during  the  1988-89  hunting  season  and 
reduced  the  harvest  by  an  additional  50 
percent.  Restrictive  regulations  have 
been  in  effect  since  1985.  Survival  rates 
have  increased  in  recent  years  for  all 
sex  and  age  cohorts  of  mallards. 
Sacrificing  some  hunting  opportunity 
may  protect  duck  populations  at  low 
levels. 

In  consideration  of  multiple  years  of 
drought  conditions  and  the  slow 
recovery  expected  for  habitat  and  duck 
populations,  maintenance  of  basic 
breeding  populations  is  a  primary 
objective.  High  harvest  rates  on 
populations  with  poor  recruitment  are 
not  in  the  interest  of  the  resource  or  the 
future  of  waterfowl  hunting.  Further,  the 
Service  believes  that  the  drought 
impacts  will  persist  for  some  time  and 
that  recovery  will  (equire  several  years 
of  good  climatic  conditions.  For  these 
reasons,  the  Servioe  is  proposing 
hunting  season  frameworks  similar  to 
those  of  1988-89  to  maintain  duck 
breeding  stocks. 

Review  of  Commeets  Received  at  Public 
Hearing  j 

Sixteen  statements  were  offered  at  the 
August  3, 1989,  public  hearing.  Portions 
of  some  of  these  statements  were 
related  to  matters  outside  the  purpose  of 
the  hearing.  Each  statement  is 
summarized  below  and  was  considered 
in  the  development  of  these  proposed 
late-seasons  framerworks.  Responses  to 
the  public  hearing  comments  are 
deferred  and  will  be  incorporated  into 
responses  to  written  comments  received 
in  reply  to  this  document  and  published 
with  the  final  frameworks  for  late~ 
seasons. 

Doug  Inkley,  reiiresenting  the  National 
Wildlife  Federation,  described  the 
importance  of  wetlands  to  waterfowl  as 
well  as  to  numerous  other  wildlife 
species  and  to  social  needs.  He  urged 
the  Service  to  redouble  its  efforts  to 
protect  weUands.  He  believed  it  would 
be  appropriate  to  continue  the 
conservative  regulations  implemented  in 


1988-89  and  made  the  following  specific 
regulatory  recommendations:  (1) 
Continue  the  nationwide  closure  on 
canvasbacks  that  was  in  place  last  year, 
noting  the  canvasback  population  rose 
only  slightly  since  last  year;  (2)  maintain 
restricted  fi-amework  dates,  with  a 
closing  date  of  January  7  for  ducks  in  all 
flyways  to  minimize  the  harvest  on 
adult  ducks  and  those  with  a  high 
probability  of  breeding;  (3)  implement  a 
nationwide  closure  on  pintails  in  view 
of  the  new  record  low  level  of  breeding 
pintails  and  the  very  low  age  ratio 
observed  last  year  in  the  harvest  noting 
that  the  pintail  regidations  allowed  last 
year,  which  were  more  liberal  in  the 
Pacific  Flyway,  cannot  be  justified:  (4) 
cautiously  supported  a  return  to 
shooting  hours  of  one-half  hour  before 
sunrise  to  simset,  suggesting  there  is  no 
evidence  that  opening  hours  have  a 
significant  impact  on  total  harvest;  (5) 
continue  the  closed  season  on  cackling 
Canada  geese  and  Pacific  brant  in  the 
Pacific  Flyway  until  these  populations 
have  recovered  to  population  objectives; 
and  [6]  continuation  of  a  conservative 
expansion  of  tundra  swan  hunting  in  the 
Atlantic  Flyway,  notii^  the  expansion  of 
tundra  swan  hunts  to  several  additional 
States  in  that  flyway  in  1988  was 
successful  and  swan  populations  remain 
stable. 

Mr.  Gary  Myers,  representing  The 
Wildlife  Society,  reviewed  the  1988 
waterfowl  status,  regulations  and 
harvests.  He  supported  conservative 
duck  regulations  again  in  1989  to  protect 
breeding  stocks,  liberalized  regulations 
for  goose  populations  whose  status  is 
improved  in  1989,  and  continuation  of 
hunting  opportimity  on  swans.  He  stated 
that  a  combination  of  regulations, 
enforcement,  and  habitat  improvement 
will  be  necessary  to  achieve  the 
population  objectives  of  the  North 
American  Waterfowl  Management  Plan. 

Mr.  Charles  Potter,  representing  the 
North  American  Wildlife  Foundation, 
expressed 'boncem  that  the  stated 
harvest  objectives  cannot  be  achieved 
with  the  regulations  being  considered, 
and  he  does  not  believe  that  reopening 
of  a  canvasback  season  can  be  justified. 
He  suggested  that  hunting  pressure 
should  be  reduced  if  at  all  possible,  and 
quoted  former  noted  waterfowl  biologist 
Al  Hochbaum  as  saying  the 
management  agencies  should  be  the 
protector  of  the  resouice  and  not  the 
provider.  Mr.  Potter  noted  that  despite  a 
significant  increase  in  the  number  of 
ponds  in  southern  Alberta  this  spring, 
the  number  of  breeding  ducks  were 
significanUy  lower,  indicating  that  a 
return  of  better  water  conditions  will 
not  alone,  restore  dudk  populations.  He 
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predicted  that  a  return  to  shooting  hours 
of  one-half  hour  before  siinrise  to  sunset 
would  insure  an  increased  duck  kill, 
increased  identification  problems,  a 
greater  kill  of  hens  and  more  crippled 
ducks,  and  would  confuse  hunters.  He 
noted  that  the  Manitoba  Farmers  Union, 
traditionally  opposed  to  having  more 
ducks,  voted  this  year  to  close  the  duck 
season  out  of  concern  about  low 
populations.  He  indicated  that  the 
voluntary  restrain  program  would  be  in 
full  force  this  year  and  that  he  would 
encourage  hunters  to  buy  State  and 
Federal  licenses  and  duck  stamps  to 
help  habitat  programs.  He  believed  we 
should  not  allow  duck  breeding 
populations  to  fall  any  lower. 

Mr.  Frank  Anderson,  representing  the 
Concerned  Coastal  Sportsmen's 
Association,  Mr.  John  Sawyer, 
representing  the  Western  Massachusetts 
Duck  Hunters  Association,  Mr.  Jerry 
Woodmansee,  representing  the  Andover 
Sportsman's  Club,  Inc.,  and  Mr.  Jim 
Yoos,  representing  the  New  Jersey 
Waterfowl  Association,  expressed 
support  for  restoring  one-half  hour 
before  sunrise  shooting  hours,  an 
increase  in  season  length  to  40  days, 
continuation  of  the  zone  concept  and  a 
bonus  bag  of  2  green-winged  teal  for  9- 
consecutive  days  during  tiie  regular 
duck  season.  In  general,  they  argued 
that  the  Atlantic  Flyway  has  not 
received  proper  consideration  since 
populati(»is  breeding  in  the  northeastern 
States  and  in  eastern  Canada  have  not 
declined  and  are  more  productive  than 
western  populations  which  have  been 
severely  affected  by  drought.  They 
maintain  that  more  Uberal  harvest 
regulations  are  Justified  by  reports  and 
by  common  knowledge  about  the 
derivation  of  duck  harvests.  Messrs. 
Anderson.  Sawyer,  and  Woodmansee 
requested  additional  hunting  days  in 
compensation  for  days  lost  due  to  State 
prohibitions  against  Sunday  hunting, 
asked  that  special  consideration  be 
given  to  the  growing  numbers  of 
nuisance  Canada  geese  in 
Massachusetts  by  offering  a  90-day 
goose  season  statewide.  They  suggested 
that  the  Service  consider  a  special, 
experimental  50-day  season  on  red- 
breasted  and  common  mergansers  to 
reduce  impacts  on  fisheries  programs  in 
the  northeast  United  States.  Mr.  Yoos 
cited  improved  winter  populations 
indices  and  better  age  ratios  in  the 
harvest  of  Atiantic  Flyway  ducks  as 
evidence  that  these  ducks  did  not 
warrant  similar  protection  being 
directed  towards  those  fi'om  more 
western  areas  and  expressed  concern 
for  loss  of  duck  stamp  revenues  to 
support  habitat  programs. 


Mr.  Bert  Jones,  representing  the 
Louisiana  Wildlife  and  Fisheries 
Commission,  urged  the  reinstatement  of 
one-half  hour  before  sunrise  to  sunset 
shooting  hours,  stating  that  much  of  the 
1988  decline  in  duck  stamp  sales  in 
Louisiana  was  attributed  to  the  sunrise 
opening  of  shooting  hours.  He  requested 
that  a  3-day  September  teal  season  be 
offered  in  1990,  citing  the  benefits  of 
incentives  for  habitat  preservation  and 
stating  that  low  band  recovery  rates 
indicate  that  hunting  is  not  the  cause  of 
die  decline  in  blue-winged  teal.  He 
applauded  the  Service  for  not  further 
reducing  hunting  opportunity,  in  1989. 

Mr.  Randy  Wheeler,  representing  the 
Wetiands  Habitat  Alliance  of  Texas, 
asserted  that  maintaining  the  same 
restrictive  regulations  as  those  of  1988 
would  be  deterimental  to  duck 
populations.  He  encouraged 
reinstatement  of  the  point  system  with 
changes  that  would  provide  an  incentive 
to.hunters  to  direct  their  harvest  toward 
more  abundant  species.  He  noted  that 
teal  are  active  during  the  pre-sunrise 
period  and  that  teal  populations  are  less 
stressed  than  other  species.  He 
described  an  outbreak  of  avian  dilorea 
in  the  upper  coast  of  Texas  in  December 
of  1988  that  he  believed  would  not  have 
occurred  if  there  had  been  a  September 
teal  season  last  year.  Such  a  season 
would  have  provided  an  incentive  to 
landowners  and  others  to  flood  habitat 
early  in  the  fall,  thus  providing  more 
habitat  for  waterfowl.  He  recommended 
reinstatement  of  (1)  die  point  system.  (2) 
shooting  hours  to  one-half  hour  before 
sunrise,  and  (3)  the  September  teal 
season. 

Mr.  Mike  Berger,  representing  Ducks 
Unlimited,  Inc.,  presented  comment  on 
this  spring's  habitat  conditions,  lower 
duck  breeding  populations  and  expected 
low  production,  and  concluded  that 
several  years  of  good  water  and  good 
recruitment  are  needed  to  bring  about  a 
full  recovery  in  duck  populations.  He 
urged  private  organizations  and  public 
agencies  to  coordinate  management 
efforts  through  the  North  American 
Waterfowl  Management  Plan.  He  stated 
that  duck  himters  are  willing  to  take  a 
conservative  approach  to  harvest  but 
that  harvest  regulations  should  be  based 
on  sound  biology  and  may  differ  in  each 
flyway.  He  felt  decisions  should  not  be 
based  on  politics  as  they  were  last  year. 

Mr.  George  Reiger.  an  editor  for  Field 
&  Stream  magazine,  expressed  strong 
concern  about  the  status  of  ducks  and 
the  relatively  poor  data  base  on  which 
regulations  are  set.  He  suggested  that 
we  should  err  on  the  side  of  caution  in 
setting  regulations.  He  made  a  specific 
recommendation  for  a  bag  limit  of  2 


ducks  daily,  a  20-day  season  (except  25 
days  in  States  that  prohibit  Sunday 
hunting),  and  that  shooting  hours  of  one- 
half  hour  before  sunrise  to  sunset  be 
restored  if  the  season  and  bag  limit 
recommended  above  are  implemented. 
He  believed  that  with  diis  set  of 
regulations,  hunter  satisfaction  would 
increase  and  total  duck  harvest  would 
be  reduced.  He  expressed  strong 
dissatisfaction  with  restoration  of  the 
point  system,  describing  his  experiences 
in  many  States  during  which  provisions 
of  the  point  system  were  never  honored, 
even  by  enforcement  agents  and  other 
public  servants.  He  believed  that 
reordering  under  the  point  system  is  a 
prelude  to  an  extra  duck  in  die  bag. 
noting  that  he  was  once  an  avid 
supporter  of  the  point  system  imtil  he 
observed  most  hunters  disregarding  the 
rules.  He  recommended  against 
reopening  of  a  canvasback  season  due 
to  ambiguities  in  the  population  data 
and  he  urged  the  Service  to  encourage 
Mexico  and  Canada  to  close  their 
seasons  on  canvasbacks  as  well.  He 
noted  a  need  to  liberalize  the  season  on 
mergansers  along  the  east  coast  to 
reduce  problems  of  predation  on  fish.  He 
urged  caution  about  using  more 
liberalized  goose  regulations  to  offset 
restrictions  on  ducks,  citing  the  lower 
breeding  potential  of  geese.  He  believed 
that  high  limits  on  birds  degrade  the 
birds  and  suggested  that  geese  should 
be  promoted  as  trophy  birds  with  lower 
bag  limits. 

Mr.  Leon  Kirkland,  representing  the 
Adantic  Flyway  Council,  argued  that  the 
majority  of  ducks  harvested  in  the 
Adantic  Flyway  originate  from  areas 
where  populations  are  stable  and  have 
better  age-ratios.  Also,  he  stated  that 
many  ducks  species  were  above  the 
most  recent  10-year  average  in  the  mid- 
winter survey.  Based  on  this  information 
he  maintained  that  eastern  ducks  are  in 
better  shape  than  western  populations 
and  that  regulations  are  more  restrictive 
than  necessary  in  the  Atiantic  Flyvvay. 
He  asked  to  restore  shooting  hours  to 
one-half  hour  before  sunrise,  increase 
seasons  to  40  days,  continue  liberal 
October  bag  limits  on  wood  ducks,  add 
a  bonus  of  2  green-winged  teal  for  9 
days  and  strongly  urged  the  Service  to 
gather  more  data  on  eastern  waterfowl. 

Mr.  John  M.  Anderson,  speaking  on 
behalf  of  the  National  Audubon  Society, 
urged  maintaining  all  of  the  restrictions 
that  were  in  effect  during  1986.  He  said 
that  the  one-half  hour  before  sunrise 
should  not  be  reinstated  until  it  can  be 
shown:  to  have  no  adverse  impact  on  the 
harvest  of  hen  mallards  and  lilack 
ducks.  He  opposed  the  use  of  the  point 
system  option  because  the  prohibition 
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against  reordering  was  impossible  to 
enforce.  He  supported  continuation  of 
those  regulations  for  swans  and  geese 
that  had  been  used  in  1988.  He  said  that 
consideration  should  be  given  to 
controlling  feral  mute  swans  which 
detrimentally  compete  with  native 
swans  and  with  ducks. 

Mr.  John  Grandy,  representing  the 
Humane  Society  of  the  United  States, 
supported  the  closed  season  on 
harlequin  duck  throughout  the  Atlantic 
Flyway,  commended  the  Service  on  the 
mangitude  of  harvest  reductions  in  the 
1988  season,  but  was  opposed  to 
maintaining  the  same  regulations  as  last 
year  because  they  would  not  be 
sufficiently  restrictive  to  meet  either  the 
needs  of  waterfowl  or  the  Service's 
legislated  responsibilities.  He  proposed 
that  shooting  time  begin  one-half  hour 
after  sunrise  because  of  regulations 
requiring  hunters  to  identify  certain 
ducks  before  shooting  and  that 
mergansers  and  coots  be  included  in  the 
duck  limits  in  all  flyways.  He  endorsed 
continuation  of  a  nationwide  closed 
season  on  canvasbacks  and  supported  a 
nationwide  dosed  season  on  pintails. 
Observing  that  black  duck  populations 
continue  to  be  low,  he  said  it  was  the 
Service's  duty  to  not  maintain 
regulations  that  keep  these  populations 
at  such  low  levels.  He  recommended 
that  duck  seasons  should  be  closed  in 
the  lower  48  States  this  season.  He  was 
distressed  by  requests  for  liberalized 
seasons  but  pleased  by  attitudes  of 
those  supporting  further  restrictions.  He 
rhetorically  asked  were  regulations 
driven  by  restoration  of  populations  or 
the  opening  of  hunting  seasons. 

Mr.  Jim  Phillips,  writer  and  duck 
hunter,  described  declines  in  certain 
duck  populations  and  believed  that 
current  waterfowl  management  would 
not  allow  recovery  of  those  populations. 
He  proposed:  A  21-day  season;  one-half 
hour  before  sunrise  to  sunset  shooting 
hours:  and  a  "3, 2, 1"  limit,  where  only  3 
ducks  could  be  taken,  but  no  more  than 
2  of  any  species,  except  only  1  hen 
mallard,  or  1  black  duck  or  1  redhead, 
and  the  season  would  be  closed  on 
canvasbacks  and  pintails. 

Mr.  John  H.  Vizer,  III,  representing  the 
Berry  B.  Brooks  Foundation,  stated  that 
in  a  survey  of  htmters  in  Tennessee, 
Arkansas,  and  Louisicuia,  most 
respondents  favored  a  complete  closure 
of  duck  hunting.  He  indicated  such  a 
closure  may  not  be  generally  accepted 
and  he  urged  that  the  1988  restrictive 
regulations  be  maintained  in  1989.  He 
stated  that  if  we  err,  it  should  be  done 
on  <he  side  of  conservation. 


Written  Comments  Becrived 

The  preliminary  proposed  rulemaking 
which  appeared  in  the  Federal  Register 
dated  March  27, 1988,  (54  FR 12534), 
opened  the  public  comment  period  for 
late-season  migratory  game  bird  hunting 
regulations.  As  of  August  3, 1989,  the 
Service  had  received  186  comments,  163 
of  these  speciHcally  addressed  late- 
season  related  issues.  Several  of  these 
were  previously  addressed  in  the 
supplemental  proposed  rulemaking 
which  appeared  in  the  Federal  Register 
dated  June  6, 1989,  (54  FR  24290].  These 
late-season  comments  are  simimarized 
below  and  numbered  in  the  order  used 
in  the  March  27, 1989,  Federal  Register. 
Only  the  numbered  items  pertaining  to 
late-season  written  comments  are 
included. 

1.  Shooting  Hours 

The  Service  received  145  comments, 
of  which  139  were  jedged  to  relate  to 
late-season  shootinf  hours.  Of  this 
group  of  139,134  were  opposed  to 
restrictive  shootings  and  include:  The 
Atlantic,  Central  and  Pacific  Flyway 
Councils;  the  Lower  Region  Regiilations 
Committee  of  the  Mississippi  Flyway 
Council;  the  State  wildlife  agencies  of 
Arizona,  Arkansas.  California, 
Colorado,  Louisiana,  Missouri,  Montana, 
New  York,  Oklahoma,  and  South 
Carolina;  the  California  Fish  and  Game 
Commission;  the  North  Dakota  Tourism 
Promotion;  the  Texas  Agiricultural 
Extension  Service;  Ducks  Unlimited;  the 
Louisiana  Wildlife  Federation;  the 
Alaska,  California,  and  South  Carolina 
Waterfowl  Associations;  the  Sportsmen 
Conservationists  of  Texas;  5  local 
organizations;  1  member  of  Congress 
from  Texas;  and  10(  individuals.  In 
addition,  4  of  the  comments  from 
individuals  contained  a  total  of  195 
signatures  opposing  restrictive  shooting 
hours.  Some  of  the  arguments  against 
the  proposed  regulations  included: 

a.  Shooting  hours  are  basic  regulations 

which  dictate  the  time  to  hunt  and 
should  not  be  used  to  regulate 
harvest. 

b.  The  change  to  sunrise  shooting 

complicates  regulations  and  will 
likely  increase  violations. 

c.  Sunrise  shooting  will  shift  the  harvest 

away  from  species  such  as  wood 
ducks  to  other  species  of  concern, 
i.e.,  mallards  and  pintails. 

d.  The  pre-sunrise  period  is  an  aesthetic 

and  traditional  part  of 
waterfowling. 

e.  Sunrise  shooting  will  erode  hunter 

participation  and  decrease  fimds  for 
habitat  acquisition. 


f.  Shooting  hours  were  uimecessary  to 
achieve  desired  reductions  in 
harvest. 

The  State  of  Wisconsin  and  3 
individuals  supported  restrictive 
shooting  hours.  A  hunting  club  from 
Texas  supported  restrictive  shooting 
hours  but  expressed  mixed  emotion 
since  they  believe  it  reduces  teal 
harvest.  They  recommend,  as  an 
alternative,  shooting  hours  beginning  at 
15  minutes  before  sunrise.  Several 
commenters  recommended  alternatives 
involving  shooting  houn  that  end  earlier 
than  sunset.  The  Service  is  proposing 
shooting  hours  that  begin  at  one-half 
hour  before  sunrise  and  end  at  sunset 
for  all  migratory  game  birds  unless  other 
restricted. 

2.  Frameworks  for  Ducks  in  the 
Conterminous  United  States— Outside 
Dates,  Season  Length,  and  Bag  Limits 

a.  Harvest  strategy— Many  of  the 
comment  received  that  oppose 
restrictive  shooting  hours  stated  that 
other  restrictions,  such  .as  season  length 
and  bag  limits,  would  be  preferable. 
These  comments  are  considered  to  be 
related  to  shooting  hours  and  not  related 
to  a  desire  to  restrict  other  frameworks, 
and  are,  therefore,  summarized  imder 
item  1.  Shooting  Hours. 

b.  Framework  dates->-The  States  of 
Missouri  and  Wisconsin  supported  the 
restrictive  framework  dates  set  in  1988- 
89.  An  individual  from  Texas  and  one 
from  Virginia  suggested  delaying  the 
opening  and  closing  framework  dates. 
Tlie  Central  Flyway  Council  and  the 
State  of  Colorado  recommended  floating 
framework  dates  openbig  on  the 
Saturday  nearest  C)ctober  1  and  closing 
on  the  Sunday  nearest  January  20.  The 
Service  is  proposing  to  set  the  aimual 
framework  dates  for  1989-90  to  open  on 
October  7  and  close  on  January  7. 

c.  Season  length— The  State  of  New 
York,  the  New  York  State  Conservation 
Council,  the  California  Waterfowl 
Association,  and  local  organization,  and 
3  individuals  were  opposed  to  the 
restrictive  season  length.  The  States  of 
Missouri  and  Wisconsin  supported  this 
restriction.  One  individual  from  Idaho 
suggested  a  further  restriction  in  season 
length.  The  Service  is  proposing  to 
continue  with  the  same  season  lengths 
as  were  in  effect  in  1986-89. 

d.  Closed  seasons — ^Four  individuals 
suggested  a  temporary  closed  season  if 
it  were  needed  to  protect  breeding 
stocks  of  ducks  in  1989-90.  The  Service 
took  this  view  into  consideration,  but  is 
proposing  to  allow  dadk  hunting,  with 
restrictive  regulations,  in  1989-00. 

e.  Bag  limits — (i)  The  State  of  Wisconsin 
supported  restrictive  bag  limits  and,  if 
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needed,  further  restrictions  in  the  bag 
limit.  Two  individuals  suggested  further 
decreasing  the  bag  limit.  The  States  of 
Colorado,  Minnesota  and  Missouri,  and 
3  individuals  also  supported  restrictive 
bag  limits.  The  State  of  California  and  8 
individuals  from  Texas  suggested 
increased  bag  limits  for  certain  species 
only;  while  the  State  of  New  York,  the 
California  Waterfowl  Association,  3 
local  organizations,  and  3  individuals 
suggested  increasing  the  bag  limit  for  all 
ducks.  The  Service  is  proposing  similar 
bag  hmits  to  those  in  effect  during  the 
1988-^  season. 

ii.  One  member  of  Congress  from 
Texas.  3  flyway  councils,  5  State 
agencies,  3  local  organizations,  and  60 
individuals  commented  on  the  point 
system  of  bag  limits.  The  Congressman 
from  Texas,  on  behalf  of  his 
constituents,  favored  a  return  to  the 
point  system  to  redirect  hunting 
pressure  away  from  species  of  greatest 
concern.  The  Central  and  Pacific  Fljrway 
Coimcils  recommended  that  the  point 
system  option  be  reinstated  as  a  way  of 
directing  harvest  toward  more  abundant 
species  and  away  from  those  needing 
more  protection.  The  Atlantic  Flyway 
Council  made  no  specific 
recommendation  but  indicated  it  is 
reviewing  information  on  the  point 
system,  llie  State  wildlife  agencies  of 
Colorado.  Missouri  and  Oklahoma,  and 
the  Texas  Agricultural  Extension 
Service  all  reconunended  that  die  point  ' 
system  option  be  reinstated.  They  cited 
the  greater  ability  of  that  system  over 
tfie  conventional  bag  limit  in  reducing 
harvest  on  species  of  greatest  concern, 
such  as  mallards  and  pintails,  while 
redirecting  harvest  toward  species  such 
as  green-winged  teal  which  exhibit 
better  status.  The  Wisconsin  Bureau  of 
Wildlife  Management  recommended 
that,  with  continuing  low  populations  of 
ducks,  the  strongly  conservative 
frameworks  initiated  m  1988  be 
maintained,  lliree  local  organizations 
from  Texas  commented  on  the  point 
system,  with  one  recommending  against 
its  rwnstatement  due  to  the  "reordering" 
problem  and  the  other  two 
recommending  that  it  be  reinstated, 
indicating  that  the  conventional  bag 
limit  places  more  pressure  on  species  of 
greatest  concern.  Fifty-eight  individuals, 
all  from  Texas,  recommended  that  the 
point  system  be  reinstated,  generally 
citing  the  reasons  as  did  agencies  noted 
above.  One  individual  recommended 
against  reinstatement  of  the  point 
system  and  one  described  how  the 
system  is  more  conservative  but  did  not 
make  a  specific  recommendation.  The 
Service  is  proposing  to  allow  the  point 
system  option  in  the  Mississippi  and 


Central  Flyways  for  1989-90.  Pofait 
values  that  are  no  more  liberal  tiian  the 
conventional  bag  limit  have  been 
proposed. 

3.  American  Black  Ducks 

A  representative  from  the  New  York 
State  Conservation  Council  supported 
continuation  of  the  one  black  duck  bag 

limit. 

*  Wood  Ducks 

Nine  individuals  from  Texas 
recommended  that  the  bag  limit  on 
wood  ducks  in  that  State  be  bberalized. 
with  some  specifying  a  change  to  allow 
3  instead  of  2  wood  ducks  in  the  bag. 
The  rationale  for  maldng  the  request 
was  that  wood  ducks  in  east  Texas 
appear  to  be  very  abundant  The  Service 
is  proposing  to  suspend  the  liberal 
October  wood  duck  optioa 

7.  Extra  Teal  Option 

Both  the  Central  and  Pacific  Flyway 
Councils  reviewed  the  issue  of  bonus 
teal  and  other  bonus  ducks  in  the  bag 
limit  and  both  recommended  that 
options  for  bonus  ducks,  including  teal, 
be  offered  when  the  status  of  the  species 
involved  warrant  additional  harvests. 
The  New  York  Division  of  Fish  and 
Wildlife  supported  bonus  teal  options, 
indicating  that  the  State  was  unfairly 
restricted  in  1988  when  bonus  ducks 
were  suspended  The  South  CaroUna 
Wildlife  and  Freshwater  Fisheries 
Division  recommended  that  bonus 
green-winged  teal  be  reinstated  in  the 
bag  limit,  citing  the  relatively  healthy 
status  of  this  species  and  the  need  to 
take  advantage  of  these  species  by 
providing  additional  hunting  opportunity 
on  those  species  when  the  status  of 
other  species  is  poor.  The  Wisconsin 
Bureau  of  Wildhfe  Management 
recommended  against  allowing  bonus 
teal  citing  the  poor  status  of  duck 
populations  in  general  Two 
conservation  organizations 
recommended  that  bonus  teal  options  be 
reinstated  in  the  Atlantic  Flyway.  Eight 
individuals,  all  but  one  from  Texas, 
made  general  recommendations  for 
more  liberal  limits  on  teal 

A  Special  Scaup  Season 

The  State  of  Wisconsin  supported  the 
suspension  of  the  special  scaup  season. 
An  organization  from  New  Yori< 
requested  reinstatement  of  the  special 
scaup  season  for  New  York. 

10.  Extra  Scaup  Option 

The  New  York  Division  of  Fish  and 
Wildlife,  the  New  York  State 
Conservation  Council  one  local 
organization  and  one  individual  from 
New  York  requested  reinstatement  of 


the  bonus  bag  limit  on  scaup.  The 
Wisconsin  Bureau  of  Wildlife 
Management  supported  the  suspension 
for  bonus  scaup. 

11.  Mergansers 

The  Wisconsin  Bureau  of  Wildlife 
Management  recommended  that 
regulations  for  mergansers  be  the  same 
as  last  year.  The  Minnesota  Department 
of  Natural  Resources  supported  separate 
bag  limits  for  mergansers  in  the 
conventional  option  for  the  regular  duck 
season. 

12.  Canvasback  and  Redhead  Ducks 

The  Wisconsin  Bureau  of  Wildlife 
Management  supported  continuation  of 
seasons  and  Umits  on  redheads  and  the 
closed  season  on  canvasback  as 
occurred  last  year.  A  regional 
representative  for  the  New  York  State 
Conservation  Council  proposed  a  daily 
bag  limit  that  would  include  one 
canvasback  because  that  species  was 
numerous  in  his  region. 

13.  Duck  Zones 

The  Pacific  Flyway  Council  provided 
an  elevation  of  the  effects  of  zoning  and 
spht  seasons  on  harvest  and 
recommended  on  April  4, 1989,  to 
continue  using  existing  zones  and  to 
continue  a  moratorium  on  new  zones; 
however,  on  July  28, 1989,  the  Council 
rescinded  its  earUer  recommendation  for 
a  moratorium  and  proposed  as  an  option 
for  States  to  establish  one  new  zone. 
The  Central  Flyway  Council 
recommended  that  zoning  be  an  option 
available  to  all  States  as  long  as  certain 
evaluation  criteria  were  met  The 
Wisconsin  Bureau  of  Wildlife 
Management  concurred  that  the  use  of 
zones  and  splits  should  be  reviewed  and 
their  continued  use  be  reconsidered  if 
populations  do  not  show  significant 
improvements.  Either  unquaUfied 
support  for  continued  use  of  existing 
zones  or  opposition  to  any  suspensions 
of  their  use  was  given  by  the  New  York 
Division  of  Fish  and  Wildlife,  three  local 
organizations,  and  a  regional 
representative  for  the  New  York  State 
Conservation  Council  Idaho  Fish  and 
Game  requested  that  the  State  be  zoned 
into  two  large  zones  because  of 
markedly  dL^erent  altitudinal  and 
climatic  conditions  affecting  availability 
of  birds  and  opportunities  for  hunters. 
Support  for  the  Idaho  zones  was  given 
by  the  Pacific  Flyway  Council  and  an 
Idaho  hunter  (allegedly  representing 
5,000  waterfowlers  in  Idaho).  A  Texas 
hunter  recommended  that  Texas  be 
allowed  to  create  a  third,  new  zone  for 
that  State. 
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The  Pacific  Flyway  Council  provided 
an  evaluation  of  the  effects  of  zoning 
and  split  seasons  on  harvest  and 
reconutiended  retention  of  the  option  to 
split  seasons  into  two  segments.  The 
Central  Flyway  Council  and  the 
Southern  Region  Regulations  Committee 
of  the  Mississippi  Flyway  Council 
recommended  that  States  be  allowed  to 
split  their  regular  season  into  three 
segments  in  Lieu  of  zoning,  llie 
Wisconsin  Bureau  of  Wildlife 
Management  concurred  that  the  use  of 
zones  and  splits  should  be  reviewed  and 
their  continued  use  be  reconsidered  if 
populations  do  not  show  significant 
improvements.  Either  unqualified 
support  for  continued  use  of  split 
seasons  or  opposition  to  any  suspension 
of  its  usage  was  given  by  the  New  York 
Division  of  Fish  and  Wildlife,  one  local 
organization,  and  a  regional 
representative  for  the  New  York  State 
Conservation  Council.  One  hunter 
recommended  a  multiple  season  of 
Saturday,  Sunday,  and  Wednesday 
hunting  but  with  fewer  overall  days  of 
potential  hunting. 

14.  Frameworka  for  Geeae  and  Brant  in 
the  ContenninouB  United  States— 
Outside  Dates,  Season  Length  and  Bag 
Limits 

Atlantic  Flyway 

One  individual  from  New  York 
supported  the  go-day  Canada  goose 
season,  one  individual  from  Virginia 
supported  the  2  Canada  geese  per  day 
limit,  and  one  local  organization  from 
Massachusetts  suggested  increasing  the 
Canada  goose  season  length  from  70  to 
90  days  statewide.  The  Pennsylvania 
Game  Commission  recommended  a  bag 
increase  from  2  to  3  Canada  geese  in  4 
Pennsylvania  counties.  The  Atlantic 
Flyway  Council  did  not  approve 
Pennsylvania's  recommendation. 

The  Atlantic  Flyway  Council 
rescinded  its  recommendation  for  an 
increase  in  the  Atlantic  brant  bag  limit 
but  continued  to  recommend  an  increase 
in  the  greater  snow  goose  bag  limit,  an 
expansion  of  the  special  Delaware  area, 
and  establishment  of  a  special  late- 
season  in  Georgia. 

Mississippi  Flyway 

The  Upper  Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  and  the  Wisconsin  Department 
of  Natural  Resources  endorsed  a  change 
in  the  boundary  of  Iowa's  Southwest 
Goose  Zone.  The  Upper  Region 
Regulations  Committee  also  endorsed  a 
request  from  the  Indiana  Department  of 
Natural  Resources  to  split  its  goose 
season  within  existing  zones  into  3 
segments.  The  Arkansas  Game  and  Fish 


Commission  requested  that  the  State  be 
permitted  to  have  a  Canada  goose 
season  again  in  1989-90.  The  Wisconsin 
Department  of  Natural  Resources 
supported  recommeadations  from  the 
Mississippi  Flyway  Council  for 
increased  harvest  of  Mississippi  Valley 
Population  Canada  teese  in  1989.  One 
individual  supported  more  liberal  bag 
limits  for  geese. 

Pacific  Flyway 

One  individual  from  California 
requested  a  21-day  season  with  a  bag 
limit  increase  from  1  to  2  white-fronted 
geese  for  the  Kamatb  Basin.  The  Pacific 
Flyway  Council  and  the  California  Fish 
and  Game  Department  recommended 
lifting  restrictions  on  hunting  large 
Canada  geese  in  the  Sacramento  and 
San  Joaquin  goose  closure  zones. 
Another  individual  from  California 
questioned  the  need  for  these  restrictive 
areas. 

15.  Tundra  Swans 

The  States  of  Montana  and  Nevada 
offered  a  correction  to  the  preliminary 
proposals  presented  in  the  Federal 
Register  of  March  27. 1989  (54  FR 12534). 
The  June  6, 1989,  Federal  Register  (54  FR 
24290]  presented  the  corrected  proposals 
(a)  that  permits  in  the  Pacific  Flyway 
portion  of  Montana  would  be  valid  in 
Teton,  Cascade,  Tode,  Liberty,  Hill,  and 
Pondera  counties;  and  (b)  that  tundra 
swan  hunts  in  the  Central  Flyway 
portion  of  Montana  would  run 
concurrent  with  the  goose  season.  The 
Atlantic  and  Pacific  Flyway  Councils 
supported  the  proposal  for  tundra  swan 
hunts.  The  Wildlife  kiformation  Center, 
Inc.,  recommended  i  ban  on  the  hunting 
of  tundra  swans.  They  believe  there  are 
negative  impacts  to  behavior  and 
ecology  of  swans  as  a  result  of  hunting 
and  that  alternative  methods  should  be 
developed  to  reduce  crop  damage.  The 
Service  is  proposing  swan  frameworks 
as  they  existed  in  19B8-89. 

17.  Coots  I 

The  Wisconsin  Bureau  of  Wildlife 
Management  supported  the  proposed 
frameworks  for  coots.  The  California 
Department  of  Fish  and  Game  proposed 
that  frameworks  for  seasons  on  coots  be 
separated  from  those  for  ducks  in  the 
Pacific  Flyway. 


20.  Common  Snipe 

The  Wisconsin  Bureau  of  Wildlife 
Management  supported  the  proposed 
frameworks  for  common  snipe.  The 
California  Department  of  Fish  and  Game 
proposed  that  frameworks  for  seasons 
on  common  snipe  be  separate  from 
those  for  ducks  in  the  Pacific  Flyway. 


Public  Comment  Invited 

Based  on  the  results  of  migratory 
game  bird  studies  now  in  progress  and 
having  due  consideration  for  any  data  or 
views  submitted  by  interested  parties, 
the  possible  amendments  resulting  horn 
this  supplemental  rulemaking  will 
specify  open  seasons,  shooting  hours 
and  bag  and  possession  limits  for 
designated  migratory  game  birds  in  the 
United  States. 

The  Service  intends  that  adopted  final 
rules  be  as  responsive  as  possible  to  all 
concerned  interests  and  therefore 
desires  to  obtain  for  consideration  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies 
and  private  interests  on  these  proposals. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals. 

Special  circumstances  are  involved  in 
the  establishment  of  these  regulations 
which  limit  the  amount  of  time  which 
the  Service  can  allow  for  public 
comment.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  the  one  hand,  to 
establish  final  rules  at  a  point  early 
enough  in  the  summer  to  allow  affected 
State  agencies  to  appropriately  adjust 
their  licensing  and  regulatory 
mechanisms,  and.  on  the  other  hand,  the 
unavailability  before  mid-June  of 
specific,  reliable  data  oe  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  the  Service 
believes  that  to  allow  comment  periods 
past  the  dates  specified  earlier  is 
contrary  to  the  public  interest 

Comment  Procedure 

It  is  the  policy  of  the  Department  of 
the  Interior,  whenever  practical,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
participate  by  submitting  written 
comments  to  the  Director  (FWS/ 
MBMO),  U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior.  Room  634- 
Arlington  Square,  Washington,  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  at  the  Service's 
office  in  Room  634,  Arlington  Square 
Building.  4401 N.  Fairfax  Drive, 
Arlington,  Virginia. 

All  relevant  comments  on  these  late- 
season  proposals  received  no  later  than 
August  28, 1989,  will  be  considered.  The 
Service  will  attempt  to  acknowledge 
received  comments,  but  substantive 
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response  to  individual  comments  may 
not  be  provided. 

Nontoxic  Shot  Regulations 

In  the  April  13, 1989,  Federal  Register 
(54  FR  14814).  the  Service  published  a 
final  rule  describing  zones  in  which  lead 
shot  is  prohibited  for  hunting  waterfowl, 
coots  and  certain  other  species  in  the 
1989-90  season.  Waterfowl  hunters  are 
advised  to  become  familiar  with  State 
and  local  regulations  regarding  the  use 
of  nontoxic  shot  for  waterfowl  hunting. 

NEPA  Consideration 

The  "Final  Environmental  Statement 
for  the  Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES  75-54)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6. 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975  (40  FR 
25241).  The  "Final  Supplemental 
Environmental  Impact  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  {FSES  88-14)"  was 
completed  and  filed  with  the 
Environmental  Protection  Agency  on 
June  9. 1988.  and  a  Notice  of  Availability 
was  published  in  the  June  16, 1988. 
Federal  Register  (53  FR  22582).  Copies  of 
these  documents  are  available  frtnn  die 
Service  at  the  address  indicated  under 
the  caption  AODMESSES. 

Endangered  Spedes  Act  Consideration 

On  June  22, 1989.  the  Division  of 
Endangered  Species  and  Habitat 
Conservation  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the  destruction 
or  adverse  modification  of  their  critical 
habitats. 

Hunting  regulations  are  designed, 
among  other  things,  to  remove  or 
alleviate  chances  of  conflict  between 
seasons  for  migratory  game  birds  and 
the  protection  and  conservation  of 
endangered  and  threatened  species  and 
their  habitats. 

The  Service's  biological  opinion 
resulting  from  its  consultation  under 
section  7  is  considered  a  public 
docimient  and  is  available  for  inspection 
in  the  Office  of  Endangered  Species  and 
Habitat  Conservation  and  the  Office  of 
Migratory  Bird  Management  U.S.  Fish 
and  WildUfe  Service,  Room  634, 
Arlington  Square,  4401  Nordi  Fairfax 
Drive.  Ariington,  Virginia. 


Regulatory  FlexiUUty  Act,  Executive 
Order  12291,  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  March 
27, 1989  (54  FR  12534),  tiie  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  a  Determination  of  Effects  and 
an  updated  Final  Regulatory  Impact 
Analysis,  and  publication  of  a  summary 
of  the  latter.  These  regulations  have 
been  determined  to  be  major  under 
Executive  Order  12291  and  they  have  a 
significant  economic  impact  on 
substantial  numbers  of  small  entities 
under  the  Regulatory  Flexibility  Act. 
This  determination  is  detailed  in  the 
aforementioned  documents  which  are 
available  upon  request  fit)m  the  Office 
of  Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Room  634- 
Arlington  Square,  Department  of  the 
Interior,  Washington,  DC  20240.  These 
proposed  regulations  contain  no 
information  collections  subject  to  Office 
of  Management  and  Budget  review 
under  the  Paperwork  Reduction  Act  of 
1980. 

Memorandum  of  Law 

The  Service  published  its 
Memorandum  of  Law,  required  by 
section  4  of  Executive  Order  12291,  in 
die  Federal  Register  dated  August  11. 
1989  (54  FR  32975). 

Authorship 

The  primary  author  of  this  proposed 
rule  is  Morton  M.  Smith,  Office  of 
Migratory  Bird  Management,  working 
tmder  the  direction  of  Byron  K. 
Williams,  Acting  Chief. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1989-80  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  of  July  3, 1918 
(40  Stat  755;  16  U.S.C  701-708);  tiie  Fish 
and  Wildlife  Improvement  Act  of  1978 
(92  Stat  3112;  16  U.S.C  712);  and  tiie 
Alaska  Game  Act  of  1925  (43  Stat  739; 
as  amended,  54  Stat  1103-04). 

Proposed  Regulations  Frameworiis  for 
19B8-00  Late  Hnntiiig  Seasons  on 
Certain  RAgratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  the  Secretary  of  the  Interior  has 
approved  proposed  frameworiu  for 
season  lengths,  shooting  hours,  bag  and 
possession  limits  and  outside  dates 
within  which  States  may  select  seasons 


for  hunting  waterfowl  and  coots. 
Frameworics  are  summarized  below. 

General 

Split  Season:  States  in  all  Flyways 
may  split  their  season  for  ducks,  geese 
or  brant  into  :  .vo  segments.  States  in  the 
Atiantic  and  Central  Flyways  may,  in 
lieu  of  zoning,  split  their  season  for 
ducks  or  geese  into  three  segments. 
Exceptions  are  noted  in  appropriate 
sections. 

Shooting  Hours:  From  one-half  hour 
before  sunrise  to  sunset  daily,  for  all 
species  and  seasons,  including  falconry 
seasons. 

Deferred  Season  Selections:  States 
that  did  not  select  rail,  woodcock,  snipe, 
sandhill  cranes,  common  mooriiens  and 
purple  gallinules  and  sea  duck  seasons 
in  July  should  do  so  at  the  time  they 
make  their  waterfowl  selections. 

Frameworks  for  open  seasons  and 
season  lengths,  bag  and  possession  limit 
options,  and  other  special  provisions  are 
listed  below  by  Flyway. 

Atlantic  Flyway 

The  Atiantic  Flyway  includes 
Connecticut  Delaware.  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  Yorii, 
North  Carolina,  Pennsylvania,  Rhode 
Island.  South  Carolina,  Vermont 
Virginia  and  West  Virginia. 

Ducks,  Coots  and  Mergansers 

Hunting  Seasons  and  Duck  Limits: 

Outside  Dates:  Between  October  7, 
1989,  and  January  7. 1990. 

Hunting  Season:  Not  more  than  30 
days. 

Canvasbacks:  The  season  on 
canvasbaclcs  is  closed. 

Harlequin  Ducks:  The  season  on 
harlequin  ducks  is  closed. 

Duck  Limits:  The  daily  bag  limit  is  3 
and  may  include  no  more  than  1  hen 
mallard,  2  wood  ducks,  2  redheads,  1 
black  duclc  1  mottied  duck,  1  pintail, 
and  1  fulvous  tree  duck.  The  possession 
limit  is  twice  the  daily  bag  limit 

Merganser  Limits:  Throughout  the 
Flyway  the  daUy  bag  limit  of  mergansers 
is  5.  only  1  of  which  may  be  a  hooded 
merganser.  The  possession  limit  is  10, 
only  2  of  which  may  be  hooded  | 

mergansers. 

Coot  Limits:  Throughout  the  Flyway 
daily  bag  and  possession  limits  c^  coots 
are  15  and  30,  respectively. 

Zoning 

New  York:  New  Yoric  may,  for  the 
Long  Island  Zone,  select  season  dates 
and  dally  bag  and  possession  limits 
which  differ  from  those  in  the  remainder 
of  the  State. 
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Upstate  New  York  (excluding  the 
Lake  Champtain  tone)  may  be  divided 
into  three  zones  (West  North.  SouthJ  for 
the  purpose  of  setting  separate  duck, 
coot  and  meigaiuer  seasons.  A  2- 
segment  spHt  season  may  be  selected  in 
each  zone. 

The  West  Zone  is  that  portion  of 
Upstate  New  York  lying  west  of  a  line 
commencing  at  the  north  shore  of  the 
Sabnon  IQver  and  its  junction  with  Lake 
Ontario  and  extencfihg  easterly  along 
the  north  shore  of  the  Salmon  River  to 
its  intersection  with  Interstate  Highway 
81,  then  southerly  along  Interstate 
Highway  81  to  the  Pennsylvania  border. 

The  North  and  South  Zones  are 
bordered  on  the  west  by  the  boundary 
described  above  and  are  separated  from 
each  other  as  follows:  starting  at  the 
intersection  of  Interstate  Highway  81 
and  State  R^lfe  49  and  extending 
easterly  along  State  Route  49  to  its 
juncticn  with  State  Route  365  at  Rome, 
then  easterly  along  State  Route  365  to  its 
junction  with  State  Route  28  at  Trenton, 
then  easterly  along  State  Route  28  to  its 
junction  with  State  Route  29  at 
Middleville,  then  easterly  along  State 
Route  29  to  its  intersection  with 
Interstate  Highway  87  at  Saratoga 
Springs,  then  northerly  along  Interstate 
Highway  87  to  its  junction  with  State 
Route  9,  then  northly  along  State  Route  9 
to  its  junction  with  Slate  Route  149.  then 
easterly  along  State  Route  149  to  its 
junction  with  State  Route  4  at  Fort  Ann, 
then  northerly  along  State  Route  4  to  its 
intersection  with  the  New  York/ 
Vermont  boundary. 

Connecticut  may  be  divided  into  two 
zones  as  follows: 

a.  North  Zone— Thai  portion  of  the 
State  north  of  Interstate  95. 

b.  South  Zone — That  portion  of  the 
State  south  of  Interstate  95. 

Maine  may  be  divided  into  two  zones 
as  follows: 

a  North  Zone — Game  Management 
Zones  1  through  5. 

b.  South  Zone — Game  Management 
Zones  6  through  8. 

New  Hampshire — Coastal  Zone — 
That  portion  of  the  State  east  of  a 
boundary  formnd  by  State  Highway  4 
beginning  at  the  Maine-New  Hampshire 
line  in  Rollinsford  west  to  the  city  of 
Dover,  south  to  the  intersection  of  State 
Highway  108,  south  along  State 
Highway  108  through  Madbury,  Durham 
and  Newmarket  to  the  junction  of  State 
Highway  85  in  Newfields,  south  to  State 
Highway  101  in  Exeter,  east  to  State 
Highway  51  (Exeter-Hampton 
Expressway),  east  to  Interstate  95  (New 
Hampshire  Turnpike]  in  Hampton,  and 
south  atbng  Interstate  95  to  the 
Massachusetts  line. 


Inland  Zaii«— That  portion  of  the 
State  north  and  we»t  of  the  above 
boundary. 

West  Virgina  may  be  divided  into  two 
zones  as  taUowrs: 

a.  Allegheny  Monataia  Upload 
Zone—Tbt  eastern  boondary  extends 
south  along  U.S.  Route  220  ^rouj^ 
Keyser,  West  VirgiDia.  to  the 
intersection  of  U  J.  Raate  50;  follows 
U.&  Route  50  to  the  intersection  with 
State  Route  93;  foUowa  State  Route  99 
south  to  the  intersection  with  State 
Route  42  and  continues  south  on  State 
Route  42  to  Petersburg;  follows  State 
route  28  south  to  Minaebaha  firings; 
then  follows  State  route  39  west  to  U.S. 
Route  219;  and  follows  U.S.  Route  219 
south  to  the  intersection  of  Interstate  64. 
The  southern  boundaiy  follows  1-64 
west  to  the  intersection  with  U.S.  Route 
60,  and  follows  Route  60  west  to  the 
intersection  of  US.  Route  la  The 
western  boundary  folkwrs:  Route  19 
north  to  the  intersection  of  1-79,  and 
follows  1-79  north  to  the  intersection  of 
U.S.  Route  48.  The  notthem  boundary 
follows  U.S.  Route  48  east  to  the 
Maryland  State  line  and  the  State  line  to 
the  point  of  beginning, 

b.  Remainder  of  the  State— That 
portion  outside  the  above  boundaries. 

Zoning  Experiments 

Vermont  may  continue  a  Lake 
Champlain  Zone.  The  Lake  Champlain 
Zone  of  New  York  must  follow  the 
waterfowl  season,  daUy  bag  and 
possession  limits,  and  shooting  hours 
selected  by  Vermont.  Massachusetts, 
New  Jersey,  and  Penn$y!vania,  may 
continue  zoning  experiments  now  in 
progress  as  shown  in  the  sections  that 
follow.  Massachusetts  and  New  Jersey 
may  be  divided  into  three  zones. 
Pennsylvania  into  four  zones  and 
Vermont  into  two  zones  all  on  an 
experimental  basis  for  the  purpose  of 
setting  separate  dunk,  coot  and 
merganser  seasons.  A  two-segment  split 
season  without  penal tj-  may  be  selected. 
The  basic  daily  bag  Unit  of  ducks  in 
each  zone  and  the  restrictions 
applicable  to  the  regular  season  for  the 
Flyway  also  apply. 

Zone  Definitions         | 

Massachusetts — Western  Zone — That 
portion  of  the  State  west  of  a  line 
extending  from  the  Vermont  line  at 
Interstate  91,  south  to  Route  9,  west  on 
Route  9  to  Route  10,  south  on  Route  10  to 
Route  202,  south  on  Route  202  to  the 
Connecticut  line. 

Central  Zone— TY^ai  portion  of  the 
State  eaat  of  the  Western  Zone  and  west 
of  a  line  extending  from  the  New 
Hampshire  line-  at  latarstate  96  south  to 
Route  1.  south  an  Route  1  to  1-03,  south 


on  1-03  to  Route  3,  aoalk  as  Boate  3  to 
Route  6,  west  on  Route  6  to  Route  28^ 
west  on  Route  28  to  1-195^  west  to  the 
Rhode  Island  line.  Exc^  the  waters, 
and  the  lands  150  yards  along  the  high- 
water  mark,  of  the  Assonit  River  to  die 
Route  24  brk^.  and  the  Taunton  River 
to  the  Center  St.-BBi  St.  bridge  shall  be 
in  the  Coastal  Zone. 

Coos^o/Zone^That  portion  of  the 
State  east  and  south  of  the  Central 
Zone. 

New  Jersey— Coastal  Zone— ThAt 
portion  of  New  Jersey  seaward  of  a 
continuous  line  begirming  at  the  New 
York  State  boundary  line  in  Raritan  Bay; 
then  west  along  the  New  York  boundary 
line  to  its  intersection  with  Route  440  at 
Perth  Afflboy;  then  west  on  Route  440  to 
its  intersection  with  the  Garden  State 
Parkway;  then  south  on  the  Garden 
State  Parkway  to  the  shorehne  at  Cape 
May  and  continuing  to  the  Delaware 
boundary  in  Delaware  Be^y. 

North  Zone— That  portion  of  New 
Jersey  west  of  the  Coastal  Zone  and 
north  of  a  boundary  formed  by  Route  70 
beginning  at  the  Garden  State  Parkway 
west  to  the  New  Jersey  Tampike,  north 
on  the  turnpike  to  Route  206,  north  on 
Route  206  to  Route  1.  Treaton,  west  on 
Route  1  to  the  Pennsylvania  State 
boundary  in  the  Delaware  River. 

South  Zone — ^That  portion  of  New 
Jersey  not  within  the  North  Zone  or  the 
Coastal  Zone. 

Pennsylvania — Lake  Etie  Zone — ^The 
Lake  Erie  waters  of  Pennsylvania  and  a 
shoreline  margin  along  Lake  Erie  from 
New  York  on  the  east  to  Ohio  on  the 
west  extending  150  yards  inland,  but 
including  all  of  Presque  lale  Peninsula. 

North  Zone— Thai  portion  of  the  State 
north  of  1-80  from  the  New  Jersey  State 
line  west  to  the  junction  of  State  Route 
147;  then  north  on  State  Route  147  to  the 
junction  of  Route  220,  then  west  and /or 
south  on  Route  220  to  the  junction  of  I- 
80,  then  west  on  1-80  to  its  junctions 
with  the  Allegheny  River,  and  then  north 
along  but  not  including  the  Allegheny 
River  to  the  New  York  border. 

Northwest  Zone — That  portion  of  the 
State  bounded  on  the  north  by  the  Lake 
Erie  Zone  and  the  New  York  line,  on  the 
east  by  and  including  the  Allegheny 
River,  on  the  south  by  Interstate 
Highway  1-80,  and  on  the  west  by  the 
Ohio  line. 

South  Zone — The  remaining  portion  of 
the  State. 

Vermont — Lake  Champlain  Zone — 
Includes  the  United  States  portion  of 
Lake  Champlain  and  those  portions  of 
New  York  and  Vermont  whidt  rndodes 
that  part  of  New  York  Yyvtg  east  and 
north  of  boundary  niinn|  soB#t  frpoi 
the  Canadian  border  atOn^  New  York 
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Route  9B  to  New  York  Route  9  south  of 
Champlain,  New  Yorit;  New  York  Route 
9  to  New  York  Route  22  south  of 
Keesville;  along  New  York  Route  22  to 
South  Bay,  along  and  around  the 
shoreline  of  South  Bay  to  New  York 
Route  22,  along  New  York  Route  22  to 
U.S.  Highway  4  at  Whitehall;  and  along 
U.S.  Highway  4  to  the  Vermont  border. 
From  the  New  York  border  at  U.S. 
Highway  4,  along  U.S.  Highway  4  to 
Vermont  Route  22A  at  Fair  Haven; 
Route  22A  to  U.S.  Highway  7  at 
Vergennes;  U.S.  Highway  7  to  the 
Canadian  border. 

Interior  Vermont  Zone— The 
remaining  portion  of  the  State. 

Sea  Ducks:  The  daily  bag  and 
possession  limit  for  sea  ducks  in  special 
sea  duck  areas  is  in  addition  to  the 
limits  applying  to  other  ducks  during  the 
regular  duck  season.  In  all  areas  outside 
of  special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  season 
daily  bag  and  possession  limits. 

Canada  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1989,  and 
January  20, 1990,  Maine,  New 
Hampshire,  Vermont  Massachusetts, 
Pennsylvania,  and  West  Virginia  may 
select  70-day  seasons  for  Canada  geese 
with  a  daily  bag  and  possession  limit  of 
3  and  6  geese,  respectively,  except  in 
Pennsylvania  Counties  of  Erie,  Mercer, 
Butler,  and  Crawford,  where  the  daily 
bag  and  and  posession  limits  are  2  and 
4,  respectively.  In  Maryland.  Delaware 
and  Virginia  (except  Back  Bay]  the 
Canada  goose  season  may  be  60  days 
with  an  opening  date  of  October  31, 

1989,  and  a  closing  date  of  January  20, 

1990,  with  2  geese  daily  and  4  in 
possession.  In  New  York  (including  Long 
Island),  New  Jersey,  dnd  that  portion  of 
Pennsylvania  lying  east  and  south  of  a 
boundary  begiiming  at  Interstate 
Highway  83  at  the  Maryland  border  and 
extending  north  to  Harrisburg,  then  east 
on  1-81  to  Route  443,  east  on  443  to 
Leighton,  then  east  via  208  to 
Stroudsburg,  then  east  on  1-80  to  the 
New  Jersey  line,  the  Canada  goose 
season  length  may  be  90  days  with  the 
opening  framework  date  of  October  1, 
1989,  and  the  closing  framework  date 
extended  to  January  31, 1990.  In 
addition,  that  pcnlion  of  the 
Susquehanna  River  from  Harrisburg 
north  to  the  confluence  of  the  west  and 
north  branches  at  Northumberland, 
including  a  25-yard  zone  of  land 
adjacent  to  the  waters  of  the  river,  is 
included  in  the  go-day  zone.  The  daily 
bag  and  possession  limits  within  this 
area  will  be  1  and  2,  respectively 
through  October  15, 1989,  and  3  and  6, 
respectively  thereafter.  In  Rhode  Island, 


and  Connecticut  (North  Zone]  season 
length  will  be  90  days  between  October 

1. 1989,  and  January  31, 1990,  with  a 
daily  bag  and  possession  limit  of  3  and 
6,  respectively.  In  the  South  Zone  of 
Connecticut  (that  portion  south  of 
Interstate  95).  the  Canada  goose  season 
length  may  be  90  days  with  the  closing 
framework  date  extended  to  February  S, 
1990.  The  daily  bag  limit  and  possession 
limit  will  be  3  and  6,  respectively, 
through  January  14,  and  5  and  10, 
respectively  from  January  15  to  February 

5. 1990.  This  season  in  the  South  Zone  of 
Connecticut  is  experimental.  The  Back 
Bay  of  Virigma,  North  Carolina  (that 
portion  south  of  Interstate  Highway  95), 
and  South  Carolina  may  select  an  11- 
day  season  for  Canada  geese  within  a 
January  20-31, 1990,  framework;  tihe 
daily  bag  and  possession  Umits  are  1 
and  2  Canada  geese,  respectively.  In  the 
Coastal  Zone  of  Massachusetts,  a 
special  resident  Canada  goose  season 
may  be  held  during  January  21, 1990,  to 
February  5, 1990;  the  daily  bag  and 
possession  limits  are  5  and  10, 
respectively.  In  Georgia,  on  specific 
areas  (as  described  in  State  regulations), 
a  special  resident  Canada  goose  season 
may  be  held  between  January  13  and 
January  20, 1990,  with  a  limit  of  1  per 
hunter  per  season. 

Closures  on  Canada  geese:  The 
season  for  Canada  geese  is  closed  in 
Florida. 

Snow  Geese 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1989,  and 
January  31, 1990,  States  in  the  Atlantic 
Flyway  may  select  a  90-day  season  for 
snow  geese  (including  blue  geese);  the 
daily  bag  and  possession  limits  are  5 
and  10,  respectively.  Between  October 
16, 1989,  and  October  28, 1989,  a  special 
snow  goose  season  may  be  held  in 
Delaware  on  Bombay  Hook  National 
Wildlife  Refuge,  Little  Creek  GMA,  and 
immediate  area  (as  described  in  State 
regulations)  at  the  discretion  of  the 
Refuge  Manager.  Daily  bag  and 
possession  limits  are  5  and  10, 
respectively.  This  season  is  in  addition 
to  die  90-day  regular  season. 

Atlantic  Brant 

Outside  Dates,  Season  Lengths,  and 
Limits:  Between  October  1, 1989,  and 
January  20, 1990,  States  in  the  Atlantic 
Flyway  may  select  a  50-day  season  for 
AUantic  brant;  the  daily  bag  and 
possession  limits  are  2  and  4  brant, 
respectively. 

Tundra  Swans 

In  New  Jersey,  Virginia  and  North 
Carolina  an  experimental  season  for 
timdra  swans  may  be  selected  with  200, 


600  and  6.000  permits,  respectively, 
subject  to  the  following  conditions:  (a) 
The  season  may  be  90  days  and  must 
run  concurrently  with  the  snow  goose 
season;  (b)  the  State  agency  must  issue 
permits  and  obtain  harvest  and  hunter 
participation  data;  and  (c)  each 
permittee  is  authorized  to  take  one 
tundra  swan  per  season. 

Mississippi  Flyway 

The  Mississippi  Flyway  includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota.  Mississippi,  Missouri,  Ohio. 
Tennessee  and  Wiscoiuin. 

Ducks,  Coots,  and  Mergansers 

Outside  Dates;  Between  October  7. 
1989,  and  January  7, 1990,  in  all  States. 

Hunting  Season:  Not  more  than  30 
days. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Limits:  The  daily  bag  limit  of  ducks  is 
3,  and  may  include  no  more  than  2 
mallards  (no  more  than  1  of  which  may 
be  a  female),  1  black  duck,  1  pintail,  2 
wood  ducks,  and  1  redhead.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5,  only  1  of  which  may 
be  a  hooded  merganser.  The  possession 
limit  is  twice  the  daily  bag  hmit. 

Coot  Limits.  The  daily  bag  and 
possession  limits  are  15  and  30. 
respectively. 

Point-System  Option:  As  an 
alternative  to  conventional  big  limits  for 
ducks,  a  30-day  season  with  point- 
system  bag  and  possession  limits  may 
be  selected  within  the  framework  dates 
prescribed.  Point  values  for  species  and 
sexes  taken  are  as  follows:  The  female 
mallard,  pintail,  black  duck,  redhead, 
and  hooded  merganser  count  100  points 
each;  the  male  mallard  and  wood  duck 
count  50  points  each;  all  other  species  of 
ducks  and  mergansers  count  35  points 
each.  The  daily  bag  limit  is  reached 
when  the  point  value  of  the  last  bird 
taken,  added  to  the  sum  of  the  point 
values  of  the  other  birds  already  taken 
during  that  day,  reaches  or  exceeds  100 
points.  The  possession  limit  is  the 
maximum  number  of  birds  that  legally 
could  have  been  taken  in  2  days. 

Pymatuning  Reservoir  Area.  Ohio: 
The  waterfowl  seasons,  limits  and 
shooting  hours  in  the  Pymatuning 
Reservoir  area  of  Ohio  will  be  the  same 
as  those  selected  by  Pennsylvania.  The 
area  includes  Pymatuning  Reservoir  and 
that  part  of  Ohio  bounded  on  the  north 
by  County  Road  306  kno%vn  as 
Woodward  Road,  on  the  west  by 
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PymahuiBg  Laka  Road»  aod  tm  tk* 
soutb^  U^  Hl^wwy  322. 

Zonioff  Alatuaa^  Hliaoia,  ladiaaa, 
Iowa,  Louisiana,  Minhignn^  Mitecuri. 
Ohio,  Tennessee,  and  Wiacoaeia  may 
sefect  lifting  seaaona  for  ducka,  cooto 
and  merganaers  by  zones  described  aa 
follows: 

Alabama:  South  Zone — ^Mobile  and 
Baldwin  Counties.  N^orth  Zone — ^The 
remainder  of  Alabama.  The  seaaen  in 
the  South  Zone  may  be  split  into  two 
segments. 

Illinois:  North  2:Qne— That  portion  of 
the  State  norft  of  a  line  running  east 
from  the  Iowa  border  along  Illinois 
Highway  92  to  1-280,  east  along  1-280  to 
1-80,  then  east  dang  1-60  to  tha  Indiaaa 
border.  Central  Zone— That  portion  of 
the  State  between  the  North  and  South 
Zone  boandariea.  South  Zone— That 
portion  of  the  State  aouth  (rf  a  line 
nmning  east  from  the  Missouri  border 
along  the  Modoe  Peny  routs  to 
Randolph  County  Ffi^nvay  12,  north 
along  Hi^way  12  to  flliaoia  (fighway  3. 
north  along  lUiooia  Highway  3  to  Blin^ 
Highway  15a  north  along  lUinoia 
Highway  15a  to  Ulinoia  Highway  Ml. 
east  along  Dlinoia  Highway  161  to 
Ulinoia  Highway  4.  north  ahwig  Blinoia 
Highway  4  to  1-70,  then  east  along  1-70 
to  the  Indiana  border. 

Indiana:  North  Zone:  That  portion  of 
the  State  north  of  a  line  extending  east 
from  the  nimoia  border  along  State 
Highway  18  to  U.S.  Highway  31,-then 
north  along  UA  31  to  U.S.  Highway  24, 
then  east  abng  U.S.  24  to  Huntington, 
then  southeast  along  U.S.  Highway  224 
to  the  Ohio  border.  Ohio  River  Zone: 
That  portion  of  kidiana  south  of  a  line 
extending  eaat  from  the  Qlinois  border 
along  Intcntete  64  to  New  Albany,  then 
east  akng  State  Highway  62  to  State 
Hi^nrt^  50^  then  eaat  along  State 
Highway  56  to  Veray.  then  on  State 
.Highway  156  along  the  Ohio  River  to 
Nortii  Tjnrilng.  thni  north  along  State 
Highway  56  ta  US.  Highway  50,  then 
northeaat  akaig  U.S.  SO  to  the  Ohio 
border.  South  Zone:  That  portion  of  the 
State  betwreen  the  North  and  Ohio  River 
Zone  boondarieo.  The  season  bi  each 
zone  may  be  tpQt  into  two  aegementa. 

Iowa:  North  Zona— That  portion  of 
Iowa  north  of  a  Una  nmning  west  from 
the  Ulinoia  border  along  1-60  to  U.S.  56; 
north  akmg  U.&  S»  to  State  Hi^way  37. 
northwest  ak»g  State  Highway  37  to 
State  Highway  17Sw  than  west  akn^ 
State  Highway  175  to  the  Nebraska 
border.  South  Zaais — the  Tinftfr  of 
the  State. 

Loutaiama:  Watt  Zone    That  portion 
of  the  State  wait  of  a  bouadaiy 
beginning  at  tha  Adcaaaaa'^airiaiaBa 
border  on  i  ^.i^'—n  Ifighiynji  1.  than 
south  along Louiaiaaa  Higk*wf  ^tn 


Bossier  City,  eaat  along  Interstete  20  to 
Minden,  aouth  along  Laoiaiana  Highway 
7  to  Ringgold,  eaat  aloag  LouiaianB 
Hi^way  4  to  ]aaabami,  south  akmg 
U.S.  Hi^way  167  to  Layfatte.  southeast 
along  US.  Hi^way  90to  Houma.  sooth 
along  the  Heoma  Nav^tion  Channel  to 
the  Gulf  of  Mexico  thrangh  Cat  Island 
Paas.  East  Zone— The  lemainder  of 
liOwiaiana  The  season  in  each  zone  may 
be  split  into  two  segments. 

Michigan:  tioitit  Zone — ^The  Upper 
Peninsula.  Soath  Zone— That  portion  of 
the  Stete  south  of  a  line  beginning  at  the 
Wisconsin  border  in  Laka  Michigan  doe 
west  of  the  mouth  of  Stony  Creek  in 
Oceana  County;  dien  due  east  to,  and 
east  and  south  along  the  sooth  shore  of. 
Stony  Creek  to  Welter  Road  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  L^  and  Garfield 
Roads  to  h&-20.  eaat  oa  M-20  to  US- 
lOBJl.  in  the  city  of  Iviidland,  east  on 
U.S.-10B.R.  to  US.-ia  eaat  m  US.-10 
and  M-2S  to  die  Saginaw  River, 
downstream  aloag  tfaetluead  of  the 
Saginaw  River  to  Sagiaaw  Bay,  then  on 
a  northeasterly  line,  passing  one-half 
mile  north  of  the  Corps  of  Engineers 
confined  diapoaal  island  ofishore  of  the 
Cam  powerplant,  to  a  point  one  mile 
north  of  the  Charity  isfends,  then 
continuing  northeasteriy  to  the  Ontario 
border  in  Lake  Huron.  Kfuldle  Zone — 
The  remainder  of  the  ^ate.  Michigan 
may  split  its  season  in  each  zone  into 
two  segments. 

Missouri:  North  Zone — ^That  portion 
of  Missouri  north  of  a  line  running  east 
from  the  Kansas  bcMtier  along  U.S. 
Highway  54  to  U.S.  Highway  85.  soath 
along  U.S.  65  to  State  Midway  32.  east 
along  State  Highway  32  to  Stete 
Highway  72.' east  along  Stete  Ihghway 
72  to  Stete  Highway  21.  south  along 
State  Highway  21  to  UJS.  Highway  80, 
east  along  US.  60  to  Stete  Hi^way  51. 
south  akiog  Stete  Highway  51  to  State 
Highway  53.  south  aloag  State  Highway 
53  to  USw  Hi^way  62,  east  altmg  U.S.  62 
to  1-55,  north  along  1-56  to  State 
Highway  34,  then  east  along  Stete 
Highway  34  to  the  Illinois  border.  South 
Zone — ^The  remainder  of  Missouri 
Missouri  may  split  its  season  in  each 
zone  into  two  segment*. 

Ohio:  North  Zone— The  counties  of 
Darke,  Miami.  Qadi,  nhampirign  Union, 
Delaware,  Uddn^  MnsldngaBi. 
Guemaey.  Haniaen  and  Jefferson  md 
all  counties  north  thereof.  In  addition, 
the  North  Zone  also  indudes  that 
portion  of  the  BeckeyeLake  area  in 
Fairfield  and  Perty  Coanties  boon^d  on 
the  west  by  Stete  Highway  37,  on  the 
south  by  State  Highway  204,  and  on  the* 
east  by  State  Hielnvar  13.  OfaiaRivar 
Zone-^hei       


Lawrence,  Gtrilia  and  Meigs.  South 
Zone— That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries.  Ohio  may  spUl  its  season  in 
each  zone  into  two  segments. 

Tennessee:  Reelfoot  Zone — Lake  and 
Obion  Counties,  or  a  designated  portion 
of  that  area.  Stete  Zone— The  remainder 
of  Tennessee.  Seasons  may  be  spht  into 
two  segmente  in  each  zona. 

Wisconsin:  North  Zone— That  portion 
of  the  State  north  of  a  Una  extendUng 
northerly  from  the  Minnesota  border 
along  the  center  Hne  of  tha  Chippewa 
River  to  State  Highway  35,  east  along 
State  Highway  35  to  Stete  Highway  25. 
north  along  State  Highway  25  to  US. 
Highway  10.  east  along  US.  Highway  10 
to  its  jimction  with  the  Manitowoc 
Harbor  in  the  City  of  Manitowoc  then 
easterly  to  the  eastern  Stale  boundary  in 
Lake  Michigan.  South  Zona — ^The 
remainder  of  Wisconsin.  The  season  in 
the  South  Zone  may  be  split  into  two 
segments. 

Geese 

Definition:  For  the  purpose  of  hitntiwg 
regulations  listed  below,  the  tena 
"geese"  also  includes  braat 

Note:  The  various  zones  and  areas 
indentified  in  this  sectioa  are-described  la  the 
respective  States'  regalatioas. 

Outside  Dates,  Season  lengths  and 
Limits:  Between  September  30^  1989,  and 
January  21, 1990  (January  Si  in 
Kentucky,  Arkansas.  Tennessee. 
Mississippi,  and  Alabama).  Stetes  may 
select  seasons  for  geese  not  to  exceed'TO 
days  for  Canada  and  white-fronted 
geese  and  80  days  for  snow  (including 
blue]  geese.  The  daily  bag  limit  is  7 
geese,  to  include  no  more  than  3  Canada 
and  2  white-fronted  geese.  The 
possession  limit  is  14  geese,  to  include 
no  more  than  6  Canada  and  4  white- 
fronted  geese.  Specific  re^ilations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  tre  shown 
below  by  Stete. 

Outside  Dates  andLimUs  on  Snow 
and  White-fronted  Geese  in  Louisiana: 
Between  Septendier  30, 1989,  and 
February  14 1990,  Looisictta  may  Ik^ 
80-day  seasoaa  on  snow  (jncJatfag  blue) 
geese  and  70-day  seasons  on  white- 
fronted  geese  by  zones  established  for 
duck  hunting  seasons.  Daily  bag  and 
possessioa  liraito  are  as  described 
above. 

Minnesota,  ht  the: 

(a)  West  Centra}  Goose  Zone— lie 
season  Isr  Canada  geese  a^  extend  for 
30  days,  b  the  Lac  Qui  Ptarie  Geese 
Zone  die  season  wffi  close  after  30  day* 
or  wbsn  4«01(l  binib  have  bees 

•  IISBi 
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Throughout  the  5-oounty  area,  limits  are 
1  Canada  goose  daily  and  2  in 
possession. 

(b)  Southeast  Goose  Zone— The 
season  for  Canada  geese  may  extend  for 
70  consecutive  days.  limits  are  2 
Canada  geese  daily  and  4  in  possession. 
In  selected  areas  of  the  Metro  Goose 
Management  Block  and  in  Olmsted 
County,  experimental  10-day  late 
seasons  may  be  held  during  December 
to  harvest  Giant  Canada  geese.  During 
these  seasons,  limits  are  2  Canada  geese 
daily  and  4  in  possession. 

(c]  Remainder  of  the  Stete— The 
season  for  Canada  geese  may  extend  for 
W  days.  Limits  are  1  Canada  goose  daily 
and  2  in  possession. 

Iowa:  TTie  season  may  extend  for  45 
consecutive  days.  Limite  are  2  Canada 
geese  daily  and  4  in  possession.  The 
season  for  geese  in  the  Southwest  Goose 
Zone  may  be  held  at  a  different  time 
than  the  season  in  the  remainder  of  the 
State. 

Mtasoari.  In  the: 

(a)  Swan  Lake  Zone— The  season  for 
Canada  geese  closes  after  40  days  or 
when  10.000  birds  have  been  harvested, 
whkifaever  occars  first  Unite  are  2 
Canada  geese  daily  and  4  in  possession. 

(b)  SouUwast  Zone— A  SO-day  season 
on  Canada  geese  may  be  selected,  with 
limits  of  2  Canada  geese  daily  and  4  in 
possession. 

(c)  Remainder  of  Ae  State— The 
season  for  Canada  geese  may  extend  for 
40  days  in  the  respective  duck  hunting 
zones.  Limits  are  1  Canada  goose  daily 
and  4  in  possession. 

Wisconsin:  TTje  frnmework  opening 
date  for  all  geese  is  September  23.  The 
total  harvest  of  Canada  geese  in  the 
State  will  be  limited  to  93,700  brnJs.  In 
the: 

(a)  Horicon  Zone — ^The  harvest  of 
Canada  geese  is  limited  to  82,000  birds. 
The  season  may  not  exceed  78  days.  All 
Canada  geese  harvested  must  be  tagged 
and  the  total  number  of  tags  issued  will 
be  Hnrited  so  that  the  quota  of  62,000 
birds  is  not  exceeded.  Limits  are  2 
Canada  geese  daily  and  4  in  possession. 

(b)  Theresa  Zone— The  harvest  of 
Canada  geese  is  limited  to  5,000  birds. 
The  season  may  not  exceed  70  days. 
Limits  are  1  Canada  goose  per  permittee 
per  7-day  period  and  4  for  the  entire 
season. 

(c)  Pine  Island  Zone— The  harvest  of 
Canada  geese  is  limited  to  1,700  birds. 
The  season  may  not  exceed  70  days.  All 
Canada  geese  harvested  must  be  tagged. 
Limits  are  2  Canada  geese  daily  and  4 
for  the  entire  season. 

(d)  Collins  Zone— The  harvest  of 
Canada  geese  is  hnited  to  2,700  birds. 
The  season  may  not  exceed  70  days.  All 
Canada  geese  harvested  must  be  tagged. 


Limito  are  2  Canada  geese  daily  and  4 
for  the  entire  season. 

(e)  Exterior  Zone— The  harvest  of 
Canada  geese  is  hraited  to  22,300  biixls. 
The  season  may  not  exceed  70  dajrs. 
except  as  noted  below.  Limits  are  1 
Canada  goose  daily  and  2  in  possessioa 
through  October  31.  and  2  daily  and  4  in 
possession  dwreaf  ter,  except  as  xioted 
below,  hi  die  Kfississippi  River  Subzone, 
the  season  for  Canada  geese  may 
extend  for  70  days.  Unite  are  1  Canada 
goose  daily  and  2  ia  possession  through 
October  31.  and  2  daily  and  4  in 
possesston  thereafter.  In  the  Brown 
County  Subzone,  a  special  kte  aeason  to 
control  focal  populations  of  giant 
Canada  geese  may  be  held  during 
DeoembCT  1-3L  The  daily  bag  and 
possession  hante  during  this  special 
season  are  3  and  6  birds,  respectively.  In 
the  Rock  Prairie  Swfaxone,  a  spectel  late 
season  to  harvest  giant  Csnada  geese 
may  be  held  betw^een  Noveraber  5  «id 
December  10.  During  this  late  season, 
limits  are  1  Canada  goose  daily  and  2  in 
possession. 

In  Wisconsin,  the  progress  trf  the 
Canada  goose  harvest  must  be 
monitored  in  the  exterior  zone,  and  that 
zone's  season  closed,  if  necessary,  to 
insure  that  the  harvest  does  not  exceed 
the  quota  stated  above.  . 

Illinois:  The  total  harvest  of  Canada 
geese  in  fte  State  will  be  limited  to 
103,500  birds.  In  the: 

(a)  Southern  niinois  Quota  21one— The 
season  for  Canada  geese  will  close  after 
56  days  or  when  51,750  birds  have  been 
harvested,  which  ever  occurs  first 
Limits  are  2  Canada  geese  daily  and  10 
in  possession  through  December  31,  and 
3  daily  and  10  in  possession  thereafter. 

(b)  Rend  Lake  Quota  Zone— The 
season  for  Canada  geese  mil  close  after 
56  days  or  when  15.500  birds  have  been 
harvested,  whichever  occurs  first  Limits 
are  2  Ccinada  geese  daily  and  in  in 
possession  through  December  31.  and  3 
daily  and  10  in  poasession  thereafter. 

(c)  Trj-County  Zone — The  season  for 
Canada  geese  may  not  exceed  50  days. 
Limits  are  2  Canada  geeae  daily  andlO 
in  possession. 

(d)  Remainder  of  State — Seasons  for 
Canada  geese  up  to  60  days  may  be 
selected  b}'  zones  esteblished  for  duck 
hunting  seasons.  Limits  are  Z  Canada 
geese  daily  and  10  in  possession. 

Michigan:  The  total  ha  est  of 
Canada  geese  in  the  State  will  be 
limited  to  69,400  birds.  In  the: 

(a)  North  Zone: 

(1)  West  of  Forest  Highway  13— the 
framework  opening  date  for  ail  geese  is 
September  23  and  the  season  for 
Canada  geese  may  exteiid  for  53  days, 
except  in  the  Superior  Coanties  Goose 
Management  Area  (GMA),  where  the 


season  will  close  after  S3  days  or  when 
11,000  birds  have  been  harvested, 
whichever  occurs  first.  Umits  are  3 
Canada  geese  daily  and  C  in  possession. 

(2)  Remainder  of  North  Zone — the 
framework  opening  date  for  all  geese  is 
September  28  and  the  season  for 
Canada  geese  may  extend  for  50  days. 
Limite  are  2  Canada  geese  daily  and  4  in 
possession. 

(b)  Middle  Zone — ^The  season  for 
Canada  geese  may  extend  for  50  days. 
Limits  are  2  Canada  geese  daily  and  4  in 
possession  through  November  22.  and  3 
daily  and  8  in  possession  thereafter. 

(c)  Soudi  Zone: 

(1}  Allegan  County  GMA — the  season 
for  Canada  geese  w^  close  after  55 
days  or  when  5,500  birds  have  been 
harvested,  whichever  occurs  first  Umite 
are  1  Canada  goose  daily  and  2  in 
possession. 

(2)  Muskegon  Wastewater  GMA— the 
season  for  Canada  geese  will  close  after 
50  days  or  when  700  birds  have  been 
harvested,  whichever  occurs  first  Limite 
are  2  Canada  geese  daily  and  4  in 
possession. 

(3)  Saginaw  County  GMA— the  seaaon 
for  Canada  geese  will  cfose  after  SO 
days  or  when  4,500  birds  have  been 
harvested,  whichever  occurs  first.  Umite 
are  2  Canada  geese  daily  and  4  in 
possession. 

(4)  Fish  Pbint  GMA— the  season  for 
Canada  geese  will  close  after  50  days  or 
when  2.500  birds  hsve  been  harvested, 
whichever  occurs  first  Limite  are  2 
Canada  geese  daily  and  4  in  possession. 

(5)  Remainder  of  Soeth  Zone. 

(i)  West  of  US.  Highway  27/127— the 
season  for  Canada  geese  may  extend  for 
50  days.  Limits  are  2  Canada  geese  daily 
and  4  in  possession. 

(ii)  East  of  U.S.  Highway  27/127— the 
season  for  Canada  geese  may  extend  for 
40  days.  Limits  are  2  Canada  geese  daily 
and  4  in  possession. 

(dj  South«Ti  Michigan  GMA— a  late 
Canada  goose  season  of  up  to  30  days 
may  be  held  between  January  8  and 
February  4, 1990.  Limite  are  2  Canada 
geese  daily  and  4  m  possession. 

Ohio:  Canada  goose  limits  are  2  daily 
and  4  in  possession. 

Indiana:  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
39.700  birds.  In: 

(a)  Posey  County— The  season  for 
Canada  geese  will  cfose  after  70  days  or 
when  11,500  birds  have  been  harvested, 
whichever  occurs  first.  Limits  are  3 
Canada  geese  daily  and  6  in  possession. 
The  season  may  extend  to  January  31. 
1990. 

(b)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  Umits  are  2  Canada  geese  daily 
and  4  in  possession. 
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Kentucky:  In  the: 

(a)  Western  Zone — ^The  season  for 
Canada  geese  may  extend  for  70  days, 
and  the  harvest  will  be  limited  to  31.000 
birds.  Of  the  31,000-bird  quota.  20,000 
birds  will  be  allocated  to  the  Ballard 
Reporting  Area  and  6,000  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  70-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  this  occurs,  the  season  in  those 
counties  and  portions  of  counties 
outside  of,  but  associated  with,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  70  days.  The  season  in  Fulton  County 
may  extend  to  February  15, 1990.  Limits 
are  3  Canada  geese  daily  and  6  in 
possession. 

(b)  Remainder  of  the  State— The 
season  may  extend  for  70  days.  Limits 
are  2  Canada  geese  daily  and  4  in 
possession. 

Tennessee:  In  the: 

(a)  Northwest  Tennessee  Zone— The 
season  for  Canada  geese  may  extend  for 
70  days,  and  the  harvest  will  be  limited 
to  12,400  birds.  Of  the  12,400  bird  quoU, 
8,600  birds  will  be  allocated  to  the 
Reelfoot  Quota  Zone.  If  the  quota  in  the 
Reelfoot  Quota  Zone  is  reached  prior  to 
completion  of  the  70-day  season,  the 
season  in  the  quota  zone  will  be  closed. 
If  this  occurs,  die  season  in  the 
remainder  of  the  Northwest  Tennessee 
Zone  may  continue  for  an  additional  7 
days,  not  to  exceed  a  total  of  70  days. 
The  season  may  extend  to  February  15, 
1990.  Limits  are  3  Canada  geese  daily 
and  6  in  possession. 

(b)  Southwest  Tennessee  Zone — ^The 
season  for  Canada  geese  may  extend  for 
30  days,  and  the  harvest  will  be  limited 
to  700  birds.  Limits  are  2  Canada  geese 
daily  and  4  in  possession. 

(c)  Remainder  of  the  State— The 
season  for  Canada  geese  may  extend  for 
70  days.  Limits  are  2  Canada  geese  daily 
and  4  in  possession. 

Arkansas:  The  season  for  Canada 
geese  may  extend  for  70  days.  Limits  are 
3  Canada  geese  daily  and  6  in 
possession. 

Louisiana:  The  season  for  Canada 
geese  is  closed. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  Limits  are 
3  Canada  geese  daily  and  6  in 
possession. 

Alabama:  Canada  goose  limits  are  2 
daily  and  4  in  possession. 

Missouri,  Illinois,  Indiana.  Kentucky 
and  Tennessee  Quota  Zone  Closures: 
When  it  has  been  determined  that  the 
quota  of  Canada  geese  allotted  to  the 
Southern  Illinois  Quota  Zone,  the  Rend 


Lake  Quota  Zone  in  Illinois,  the  Swan 
Lake  Zone  in  Missoiri,  Posey  County  in 
Indiana,  the  Ballard  end  Henderson- 
Union  Subzones  in  Kentucky  and  the 
Reelfoot  Subzone  in  Tennessee  will 
have  been  filled,  the  season  for  taking 
Canada  geese  in  the  respective  area  will 
be  closed  by  the  Director  upon  giving 
public  notice  through  local  information 
media  at  least  48  hours  in  advance  of 
the  time  and  date  of  closing,  or  by  the 
State  through  State  regulations  with 
such  notice  and  time  (not  less  than  48 
hours)  as  they  deem  necessary. 

Shipping  Restriction:  In  Illinois  and 
Missouri  and  in  the  Kentucky  counties 
of  Ballard,  Hickman,  Fulton  and 
Carlisle,  geese  may  not  be  transported, 
shipped  or  delivered  for  transportation 
or  shipment  by  common  carrier,  the 
Postal  Service,  or  by  any  person  except 
as  the  personal  baggage  of  licensed 
waterfowl  hunters,  irovided  that  no 
hunter  shall  possess  or  transport  more 
than  the  legally-prescribed  possession 
limit  of  geese.  Geese  possessed  or 
transported  by  persons  other  than  the 
taker  must  be  labeled  with  the  name 
and  address  of  the  taker  and  the  date 
taken. 

Central  Flyway       | 

The  Central  Flyway  includes 
Colorado  (east  of  the  Continental 
Divide),  Kansas.  Moetana  (Blaine. 
Carbon,  Fergus,  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatiand  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
that  the  entire  licarifla  Apache  Indian 
Reservation  is  in  the  Pacific  Flyway), 
North  Dakota,  Oklahoma,  Soutii  Dakota, 
Texas  and  Wyoming  (east  of  the 
Continental  Divide).! 

Ducks  (Including  Mergansers)  and  Coots 

Outside  Dates:  October  7, 1989, 
through  January  7, 1990. 

Canvasbacks:  The  season  on 
canvasbacks  is  closed. 

Hunting  Season:  Seasons  in  the  Low 
Plains  Unit  may  include  no  more  tiian  39 
days.  Seasons  in  the  High  Plains 
Mallard  Management  Unit  may  include 
no  more  than  51  days,  provided  tiiat  the 
last  12  days  may  start  no  earlier  than 
December  9, 1989.  The  High  Plains  Unit, 
roughly  deHned  as  that  portion  of  the 
Central  Flyway  which  lies  west  of  the 
100th  meridian,  shall  be  described  in 
State  regulations. 

States  may  split  their  seasons  into  2 
or,  in  lieu  of  zoning,  3  segments. 

Daily  Bag  and  Ptiasession  Limits:  The 
daily  bag  limit  is  3  chicks,  including  no 
more  than  2  mallards,  no  more  than  1  of 
which  may  be  a  femele,  1  motUed  duck, 
1  pintail,  1  redhead.  1  hooded 
merganser,  and  2  wood  ducks.  The 


possession  limit  is  twice  the  daily  bag 
limit.  Daily  bag  and  possession  limits  for 
coots  are  15  and  30,  respectively. 

States  in  the  Central  Flyway  may,  as 
an  alternative  to  the  conventional  bag 
limit  for  ducks,  select  a  point  system  of 
bag  and  possession  limits.  Point 
categories  will  be  as  follows: 

100 points — female  mallard,  pintail, 
redhead,  hooded  merganser.  motUed 
duck 

50  points — male  mallard,  wood  duck 

35  points — All  other  ducks  and 
mergansers 

Under  the  point  system,  the  daily  bag 
limit  is  reached  when  the  point  value  of 
the  last  bird  taken,  added  to  the  sum  of 
point  values  of  all  other  ducks  already 
taken  during  that  day,  reaches  or 
exceeds  100  points.  The  possession  limit 
is  the  maximum  number  of  ducks  that 
legally  could  have  been  taken  in  2  days. 

Zoning:  Duck  and  coot  hunting 
seasons  may  be  selected  independendy 
in  existing  zones  as  described  in  the 
following  States: 

Montana  (Central  Flyway  portion): 

Experimental  Zone  1.  The  counties  of 
Bighorn,  Blaine,  Carbon,  Daniels,  Fergus, 
Garfield,  Golden  Valley,  Judith  Basin. 
McCone.  Musselshell.  Petroleum, 
Phillips,  Richland,  Roosevelt  Sheridan, 
Stillwater.  Sweetgrass.  Valley. 
Wheatiand  and  Yellowstone. 

Experimental  Zone  2.  The  counties  of 
Carter,  Custer,  Dawson,  Fallon.  Powder 
River.  Prairie.  Rosebud,  Treasure  and 
Wibaux. 

Nebraska  (Low  Plains  portion): 

Zone  1.  Keya  Paha  County  east  of  U.S. 
Highway  183  and  all  of  Boyd  County 
including  the  adjacent  waters  of  the 
Niobrara  River. 

Zone  2.  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  U.S.  73  at  the 
State  Line  near  Falls  City;  north  to  N-e?; 
north  through  Nemaha  to  U.S.  73-75; 
north  to  U.S.  34;  west  to  the  Alvo  Road; 
north  to  U.S.  6;  northeast  to  N-e3:  north 
and  west  to  U.S.  77;  north  to  N-g2;  west 
to  U.S.  81;  south  to  N-66rwest  to  N-14: 
south  to  1-80;  west  to  VS.  34;  west  to  N- 
10;  south  to  the  State  Line;  west  to  U.S. 
283;  north  to  N-23;  west  to  N-47;  north 
to  U.S.  30;  east  to  N-14;  north  to  N-52; 
northwesterly  to  N-91;  west  to  U.S.  281; 
north  to  Wheeler  County  and  including 
all  of  Wheeler  and  Garfield  Counties 
and  Loup  County  east  of  U.S.  183;  east 
on  N-70  from  Wheeler  County  to  N-14; 
south  to  N-39;  southeast  to  N-22;  east  to 
U.S.  81:  southeast  to  U.S.  30;  east  to  U.S. 
73;  north  to  N-51;  east  to  die  State  Line; 
and  south  and  west  along  the  State  Line 
to  the  point  of  beginning. 

Zone  3.  The  area,  exduding  Zone  1, 


north  of  Zone  2. 
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Zone  4.  The  area  sooth  of  Zone  2. 

New  Mexico:  Experimental  Zone  1. 
The  Central  Flyway  portion  of  New 
Mexico  north  of  Interstate  Highway  40 
and  U.S.  Highway  54 

Experimental  Zone  2.  The  remainder 
of  the  Central  Flj-way  portion  of  New 
Mexico. 

Oklahoma:  Zone  1.  That  portion  of 
northwestern  Oklahoma,  except  the 
Panhandle,  bounded  by  the  foUowing 
highways:  starting  at  the  Texas- 
Oklahoma  border,  OK  33  to  OK  47,  OK 
47  to  U.S.  183,  U.S.  183  to  1-40, 1-40  to 
U.S.  177.  U.S.  177  to  OK  33.  OK  33  to  I- 
35, 1-35  to  U.S.  60.  U.S.  60  to  U.S.  64.  U.S. 
64  to  OK  132.  and  OK  132  to  die 
Oklahoma-Kansas  State  line. 

Zone  2.  The  remainder  of  the  Low 
Plains. 

Soutii  Dakota  (Low  IHains  portion): 

South  Zone.  Bon  Homme,  Yankton 
and  Clay  Counties  south  of  SJl. 
Highway  SO;  Charles  Mix  County  south 
and  west  of  a  line  formed  by  S.D. 
Highway  50  from  Douglas  County  to 
Ceddes,  Highways  CFAS  6198  and  FAS 
6516  to  Late  Andes,  and  S.D.  Highway 
50  to  Bon  Homme  County;  Gregory 
County;  and  Union  County  south  and 
west  of  S.D.  Highway  50  and  Interstate 
Highway  29. 

North  Zone.  The  remainder  of  the  Low 
Plains. 

Geese 

Definitions:  In  the  Central  Flyway, 
"geese"  inchides  all  species  of  geese  and 
brant,  "dark  geese"  includes  Canada 
and  wfatte-frontcd  geese  and  black 
brant,  and  "light  geese"  indudes  all 
others. 

Outside  Dates:  September  3a  1S89, 
through  Jmuary  21,  igga  for  dark  geese 
and  September  30, 1989,  through 
February  18, 1990  (February  2a  ig9a  in 
New  Mexico),  for  light  geese. 

Possession  Limits:  Goose  possession 
limits  are  twice  the  daily  bag  limits. 

Hunting  Seasons:  Seasons  in  States, 
and  independendy  in  described  goose 
management  units  within  States,  may  be 
as  follows: 

Colorado:  No  more  than  95  days  with 
a  daily  hmit  of  5  geese  that  may  include 
nn  more  than  2  dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
72  days  with  daily  limits  of  2  Canada 
geese  or  1  Canada  goose  and  1  white- 
fronted  goose  through  November  26  and 
no  more  than  1  Canada  goose  and  1 
white-fronted  goose  during  the 
remainder  of  the  season. 

For  Li^t  Goose  Unit  1  (that  area  east 
of  U.S.  75  and  north  of  1-70),  no  more 
than  100  days  with  a  daily  limit  of  5. 

For  Light  Goose  Unit  2  (the  remainder 
of  Kansas),  no  more  than  100  days  with 
a  daily  limit  of  5. 


Montana:  No  more  than  95  days  with 
daily  limits  of  2  dark  geese  and  3  light 
geese  in  Sheridan  County  and  3  dark 
geese  and  3  Hght  geese  in  the  remainder 
of  U\e  Central  Flyway  portion  of  the 
State. 

Nebraska:  For  Dark  Goose  Unit  1 
(Boyd,  Cedar  west  of  U.S.  81,  Keya  Paha 
east  of  U.S.  183.  and  Knox  Counties),  no 
more  than  79  days  with  daily  limits  of  1 
Canada  goose  and  1  white-fronted  goose 
throu^  November  17  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
the  season. 

For  Dark  Goose  Unit  2  (the  remainder 
of  the  State  east  of  the  following 
highways  starting  at  the  South  Dakota 
line;  U.S.  183  to  NE  2,  NE  2  to  U.S.  281, 
and  U.S.  281  to  Kansas),  no  more  than  72 
days  with  daily  limits  of  2  Canada  geese 
or  1  Canada  goose  and  1  white-fronted 
goose  throu^  November  19  and  no 
more  dian  1  Canada  goose  and  1  white- 
fronted  goose  for  the  remahider  of  the 
season. 

For  Darii  Goose  Unit  3  (that  part  of 
the  State  west  of  Units  1  and  2),  no  more 
than  72  days  widi  daily  limits  oil  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  dirough  November 
19  and  no  more  than  1  Canada  goose 
and  1  white-fronted  goose  for  the 
remainder  of  the  season. 

For  light  geese,  no  more  than  100  days 
with  a  daily  limit  of  5. 

New  Mexico:  For  dark  geese,  no  more 
than  95  days  with  a  daily  limit  of  2. 

For  light  geese  in  die  Rio  Grande 
Valley  Unit  (die  Central  Flyway  portion 
of  New  Mexico  in  Socorro  and  Valencia 
Counties),  no  more  than  107  days  with  a 
daily  limit  of  5  and  a  possession  limit  of 
10. 

For  li^t  geese  in  the  remainder  of  the 
Central  Flyway  portion  of  New  Mexico, 
no  more  than  95  days  with  a  daily  limit 
of  5. 

North  Dakota:  For  daik  geese,  no 
more  than  72  days  wWh  daily  hmits  of  1 
Canada  goose  and  1  white-fronted  goose 
or  2  white-fronted  geese  through 
November  4  and  no  more  than  2  dark 
geese  during  the  remainder  of  the 
season. 

For  light  geese,  no  more  than  100  days 
with  a  daily  limit  of  5. 

Oklahoma:  For  dark  geese,  no  more 
than  72  days  with  a  daily  limit  of  2 
Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose. 

For  light  geese,  no  more  than  100  days 
with  a  daily  limit  of  5. 

South  Dakota:  For  dark  geese  in  the 
Missouri  River  Unit  (the  Counties  of  Bon 
Homme,  Brule,  Buffalo,  Campbei!. 
Charles  Mix,  Corson  east  of  SD 
I-Iighway  65,  Dewey.  Gregory,  Haakon 
north  of  Kirley  Road  and  East  of  Plum 


Creek,  Hughes,  Hyde,  Ljnnan  north  of 
Interstate  90  and  east  of  U.S.  Highway 
183.  Potter.  Stanley.  Sully.  Tripp  east  of 
U.S.  Highway  183.  Walwortiv  and 
Yankton  west  of  U.S.  Highway  81).  no 
more  than  79  days  wit  daily  limits  of  1 
Canada  goose  and  1  w^.te  fronted  goose 
through  November  17  and  no  more  than 
2  Canada  geese  or  1  Canada  goose  and  1 
white-fronted  goose  for  the  remainder  of 
die  season. 

For  dark  geese  in  the  remainder  of  the 
State,  no  more  than  72  days  with  a  daily 
limit  of  1  Canada  goose  and  1  while- 
fronted  goose. 

For  light  geese,  no  more  than  100  days 
with  a  daily  limit  of  5. 

Texas:  West  of  U.S.  81,  no  more  than 
95  days  with  a  daily  limit  of  5  geese 
which  may  include  no  more  than  2  dark 
geese. 

For  dark  geese  east  of  US.  81,  no 
more  than  72  days  with  a  daily  limit  of  1 
Canada  goose  and  1  white-frooted 
goose. 

For  light  geese  east  of  U.S.  81,  no  more 
than  100  days  widi  a  daily  limit  of  5. 

Wyoming:  No  more  them  95  days  with 
a  daily  hmit  of  2. 

Tundra  Swans 

The  following  States  may  issue 
permits  anthor^ing  each  permittee  to 
take  no  more  than  one  taadra  swan, 
subject  to  guidetioes  in  die  cnrreot. 
approved  Hunt  Vian  for  the  Eastern 
Population  of  Tundra  Swans,  and 
specified  conditions  as  follows: 

Montana  (Central  Flywsy  portion):  no 
more  dian  500  permits  with  ^e  season 
dates  concurrent  with  the  seeson  for 
taking  geese. 

North  Dakota:  no  more  than  1.000 
permits  with  the  season  dates 
concurrent  with  the  seeson  for  taking 
light  geese. 

South  Dakota:  no  more  than  500 
permits  with  the  season  dates 
concurrent  with  the  season  for  taking 
light  geese. 

Pacific  Flyway 

The  Pacific  Flyway  includes  Arizona. 
California,  Colorado  (west  of  the 
Continental  Divide),  Idaho,  Montana 
(including  and  to  the  west  of  Hill. 
Chouteau.  Cascade,  Meagher  and  Park 
Counties),  Nevada,  New  Mexico  (the 
jicarilla  Apache  hidian  Reservation  and 
west  of  the  Continental  Divide),  Oregon, 
Utah.  Washington  and  Wyoming  (west 
of  the  Continental  Divide  including  the 
Great  Divide  Basin). 

Ducks.  Coots,  and  Common  Moorhens 

Outside  Dates:  Between  October  7. 
1989.  andfanuary  7.  1990. 
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Hunting  Seasons:  Seasons  may  be 
split  into  two  segments.  Concturent  59- 
day  seasons  on  ducks  (including 
mergansers),  coots,  and  common 
moorhens  (gallinules)  may  be  selected 
as  subsequently  noted.  In  the  Oregon 
counties  of  Morrow  and  Umatilla  and  in 
Washington  all  areas  lying  east  of  the 
summit  of  the  Cascade  Mountains  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County,  the  seasons  may  be  an 
additional  7  days. 

Duck  Limits:  The  basic  daily  bag  limit 
is  4  ducks,  including  no  more  than  3 
mallards,  no  more  than  1  of  which  may 
be  a  female,  1  pintail,  1  canvasback,  and 
2  redheads  but  no  more  than  1 
canvasback  and  1  redhead  in 
combination.  The  possession  limit  is 
twice  the  daily  bag  limit 

Coot  and  Common  Moorhen 
(GaUinule)  Limits:  The  daily  bag  and 
possession  limit  of  coots  and  common 
moorhens  is  25  singly  or  in  the  aggreate. 

California— Waterfowl  Zones:  Season 
dates  for  the  Colorado  River  Zone  of 
California  must  coincide  with  season 
dates  sleeted  by  Arizona.  Season  dates 
for  the  Northeastern  and  Southern 
Zones  of  CaUfomia  may  differ  from 
those  in  the  remainder  of  the  State. 

Idaho — Waterfowl  Zones:  Duck  and 
goose  season  dates  for  Zone  1  and  Zone 
2  may  differ.  Zone  1  bicludes  all  lands 
and  waters  within  the  Fort  Hall  Indian 
Reservation  and  Bannock  County, 
Bingham  County  except  that  portion 
within  the  Blackfoot  Reservoir  drainage; 
and  Power  County  east  of  State 
Highway  37  and  State  Highway  39.  Zone 
2  includes  the  remainder  of  the  State. 

Nevada— Clark  County  Waterfowl 
Zone:  Season  dates  for  Clark  County 
may  differ  from  those  in  the  remainder 
of  Nevada. 

Geese  (including  Brant] 

Outside  dates,  season  lengths  and 
limits  on  geese  (including  brant): 
Seasons  may  be  split  into  two  segments. 
Between  September  20, 1989,  and 
January  21, 1990,  a  93-day  season  on 
geese  (except  brant  in  Washington, 
Oregon  and  California]  may  be  selected, 
except  as  subsequently  noted.  The  basic 
daily  bag  and  possession  limit  is  6, 
provided  that  the  daily  bag  limit 
includes  no  more  than  3  white  geese 
(snow,  including  blue,  and  Ross'  geese) 
and  3  dark  geese  (all  other  species  of 
geese).  In  Washington  and  Idaho,  the 
daily  bag  and  possession  limits  are  3 
and  6  geese,  respectively.  Washington, 
Oregon  and  California  may  select  an 
open  season  for  brant  with  daily  bag 
and  possession  limits  of  2  and  4  brant, 
respectively.  Brant  seasons  may  not 
exceed  16-consecutive  days  in 


Washington  and  Osegon  and  30- 
consecutive  days  in  California. 

Aleutian  Canadagoose  closure:  There 
will  be  no  open  season  on  Aleutian 
Canada  geese.  Emergency  closures  may 
be  Invoked  for  all  Canada  geese  should 
Aleutian  Canada  goose  distribution 
patterns  or  other  circumstances  justify 
such  actions. 

California,  Oregon.  Washington — 
Cackling  Canada  goose  closure:  There 
wil  be  no  open  season  on  cackling 
Canada  geese  in  California,  Oregon  and 
Washington. 

California — Canada  goose  and  dark 
goose  closures:  two  areas  in  California, 
described  as  follows,  are  restricted  in 
the  hunting  of  certain  geese: 

(1)  In  the  counties  of  Del  Norte  and 
Humboldt  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  in  that 
area  bounded  by  a  line  beginning  at 
Willows  in  Glenn  Q)imty  proceeding 
south  on  Interstate  Highway  5  to  the 
junction  with  Hahn  Road  north  of 
Arbuckle  in  Colusa  County;  then 
easterly  on  Hahn  Road  and  the  Grimes- 
Arbuckle  Road  to  Grimes  on  the 
Sacramento  Riven  then  southerly  on  the 
Sacramento  River  to  the  Tisdale  By- 
pass; then  easterly  on  the  Tisdale  By- 
pass to  where  it  meets  O'Banion  Road; 
then  easterly  on  O'Banion  Road  to  State 
Highway  99;  then  northerly  on  State 
Highway  99  to  its  junction  with  the 
Gridley-Colusa  Hi^way  in  Gridley  in 
Butte  County;  then  westerly  on  the 
Gridley-Colusa  Hi^way  to  its  junction 
with  the  River  Road;  then  northerly  on 
the  River  Road  to  tke  Princeton  Ferry; 
then  westerly  across  the  Sacramento 
River  to  State  Highway  45;  then 
northerly  on  State  Highway  45  to  its 
junction  with  State  Highway  162;  then 
continuing  northerly  on  State  Highway 
45-162  to  Glenn;  than  westerly  on  State 
Highway  162  to  the  point  of  beginning  in 
Willows.  In  this  area,  the  season  on 
white-fronted  geess  must  end  on  or 
before  November  30, 1989,  and  Canada 
geese  may  not  be  taken  west  of  the 
Sacramento  River. 

California  (Northeastern  Zone} — 
geese:  In  the  Northeastern  Zone  of 
California  the  season  may  be  from 
October  7, 1989.  to  januray  7, 1990, 
except  that  white-fronted  geese  may  be 
taken  only  during  October  7  to  October 
31, 1989.  Limits  will  be  3  geese  per  day 
and  6  in  possessioa  of  which  not  more 
than  1  white-fronted  goose  or  2  Canada 
geese  shall  be  in  the  daily  limit  and  not 
more  than  2  white-fronted  geese  and  4 
Canada  geese  shall  be  in  possession. 

California  (Balance  of  the  State 
Zone}— geese:  In  the  Balance  of  the 
State  Zone  the  season  may  be  from 
October  28, 1989,  throu^  Januray  14, 


1990,  except  that  white*fronted  geese 
may  be  taken  only  during  October  28, 
1989,  to  December  31,  lfi89.  Limits  shall 
be  3  geese  per  day  and  in  possession,  of 
which  not  more  than  1  may  be  a  dark 
goose.  The  dark  goose  limits  may  be 
expanded  to  2  provided  that  they  are 
Canada  geese  (except  Aleutian  and 
cackling  Canada  geese  for  which  the 
season  is  closed). 

Western  Oregon:  In  those  portions  of 
Coos  and  Curry  Counties  lying  west  of 
U.S.  Highway  101  and  (hat  portion  of 
Western  Oregon  west  and  north  of  a 
line  starting  at  Oregon-Washington 
State  line  on  the  Columbia  Riven  south 
on  Interstate  Highway  5  to  its  junction 
with  State  Highway  22  at  Salem;  east  on 
State  Highway  22  to  the  Stayton  cutoff; 
south  on  the  Stayton  cutoff  through 
Stayton  and  straight  south  the  Santiam 
Riven  west  (downstream]  on  the 
Santiam  River  to  Interstate  Highway  5; 
south  on  Interstate  Hi^way  5  to  State 
Highway  126  at  Eugene:  west  on  State 
Highway  126  to  State  Highway  36;  north 
on  State  Highway  36  to  Forest  Road 
5070  at  Brickerville;  west  and  south  on 
Forest  Road  5070  to  State  Highway  128; 
west  on  State  Highway  126  and  ending 
at  the  Oregon  coast,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  the 
remainder  of  Western  Oregon,  the 
season  and  limits  shall  be  the  same  as 
those  for  the  Pacific  Flyway,  except  the 
seasons  in  the  designated  area  must  end 
upon  attainment  of  their  individual 
quotas  which  collectively  equal  210 
dusky  Canada  geese.  Hunting  of  Canada 
geese  in  those  designated  areas  shall 
only  be  by  hunters  possessing  a  state- 
issued  permit  authorizing  them  to  do  so. 

Oregon  (Lake  and  Klamath 
Counties}— geese:  In  the  Oregon 
counties  of  Lake  and  lOamath  the 
season  on  white-fronted  geese  will  not 
open  before  November  1. 

Washington  and  Oregon  (Columbia 
Basin  Portions} — geesa:  In  the 
Washington  counties  of  Adams,  Benton, 
Douglas,  Franklin,  Grant,  Kittitas, 
Klickitat,  Lincoln,  Walla  Walla  and 
Yakima,  and  in  the  Oregon  counties  of 
Gilliam,  Morrow,  Sherman,  Umatilla, 
Union,  Wallowa  and  Wasco,  the  goose 
season  may  be  an  additional  7  days. 

Western  Washington:  In  Claik, 
Cowlitz,  Wahkiakum,  and  Pacific 
Coimties,  except  for  areas  to  be 
designated  by  the  State,  there  shall  be 
no  open  season  on  Canada  geese.  For 
designated  areas  the  seasons  must  end 
upon  attainment  of  in(fividual  quotas 
which  collectively  will  equal  90  dusky 
Canada  geese.  Hunting  of  Canada  geese 
in  those  designated  areas  shall  only  be 
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by  hunters  possessing  a  state-issued 
permit  authorizing  them  to  do  so. 

Idaho,  Oregon  and  Montana— Pacific 
Population  of  Canada  geese:  In  that 
portion  of  Idaho  lying  west  of  the  line 
formed  by  U5.  ffigjiway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
nortiierly  on  Idaho  State  Higwhay  75 
(formerly  U.S.  Highway  93)  to  Challis, 
thence  northeriy  on  U.S.  Highway  93  to 
the  Montana  border  (except  Boundary, 
Bonner.  Kootenai,  Benewah,  Shoshone, 
Latah,  Nez  Perce,  Lewis,  Clearwater  and 
Idaho  Counties);  in  the  Oregon  counties 
of  Baker  and  Malheun  and  in  Montana 
(Pacific  Flyway  portion  west  of  the 
Continental  Divide),  the  daily  bag  and 
possession  limits  are  2  and  4  Canada 
geese,  respectively;  and  the  season  for 
Canada  geese  may  not  extend  beyond 
January  7, 1990. 

Mtmtana  and  Wyoming— Rocky 
Mountain  Population  of  Canada  Geese: 
In  Montana  (Pacific  Flyway  portion  east 
of  the  Continental  Divide]  and  Wyoming 
the  season  may  not  extend  beyond 
January  14,  igsa  In  Lincoln,  Sweetwater 
and  Sublette  Counties.  Wyoming,  the 
combined  special  sandhill  crane-Canada 
goose  seasons  and  the  regdar  goose 
season  shall  not  exceed  93  days. 

Idaho,  Colorado  and  Utah:  In  that 
portion  of  Idaho  lying  east  of  the  line 
formed  by  U.S.  Highway  93  north  from 
the  Nevada  border  to  Shoshone,  thence 
northerly  on  Idaho  State  Highway  75 
(formerly  U.S.  Highway  93)  to  CbaUis, 
thence  northerly  on  U.S.  Highway  93  to 
the  Montana  borden  in  Colorado;  and  in 
Utah,  except  Washington  County,  the 
dally  bag  and  possession  limits  are  2 
and  4  Canada  geese,  respectively,  and 
the  season  for  Canada  geese  may  be  no 
more  than  88  days  and  may  not  extend 
beyond  January  14, 1990. 

Nevada:  Nevada  may  designate 
season  dates  on  geese  in  Clark  County 
and  in  Elko  County  and  that  portion  of 
White  Pine  County  within  Ruby  Lake 
National  Wildlife  Refuge  differing  from 
those  in  the  remainder  of  the  State.  In 
Clark  County  the  season  on  Canada 
geese  Hiay  be  no  more  than  86  days. 
Except  for  Clark  County  the  daily  bag 
and  possession  limits  are  2  and  4 
Canada  geese,  respectively.  In  Qark 
County  the  daily  bag  and  possession 
limits  are  2  Canada  geese. 

Arizona.  California,  Utah  and  New 
Mexico:  fai  California,  the  Ccrforado 
River  Zone  where  the  season  must  be 
the  same  as  that  selected  by  Arizona 
anl  the  Southern  Zone;  in  Arizona;  in 
New  Mexico;  and  in  Washington 
County,  Utah;  the  season  for  Canada 
geese  may  be  do  more  than  88  days.  The 
daily  bag  sad  possession  limit  is  2 
Canada  geese  exce|it  hi  that  portion  of 
Cali£aniia  Department  of  Fish  and  Game 


District  22  within  the  Southern  Zone  (i.e. 
Imperial  Valley)  where  the  daily  bag 
and  possession  limits  for  Canada  geese 
are  1  and  2,  re^ectively. 

Tundra  Swans 

In  Utah,  Nevada  and  Montana,  an 
open  season  for  tundra  swans  may  be 
selected  under  the  following  conditions: 
(a)  between  September  30, 1989.  and 
January  21, 1990,  a  93-day  season  may 
be  selected,  and  seasons  may  be  split 
into  two  segments;  (b)  appropriate  State 
agency  must  issue  permits  and  obtain 
harvest  and  hunter  participation  data: 
(c)  in  Utah,  no  more  than  2.500  permits 
may  be  issued,  authorizing  each 
permittee  to  take  1  tnndra  swan;  (d)  in 
Nevada,  no  more  than  650  permits  may 
be  issued,  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Churchill. 
Lyon,  or  Pershing  Coimties;  (e)  in 
Montana,  no  more  than  500  permits  may 
be  issued  authorizing  each  permittee  to 
take  1  tundra  swan  in  either  Teton, 
Cascade.  HiU.  Liberty.  Toole  or  Pondera 
Counties. 

Common  Snipe 

Outside  dates:  Between  September  1. 
1989,  and  February  28, 1990. 

Hunting  Seasons  and  Daily  Bag  and 
Possession  Limits:  Seasons  may  not 
exceed  107  days.  Bag  and  possession 
limits  are  8  and  16,  respectively. 

Special  Falconry  Frameworks 

Falconry  is  a  permitted  means  td 
taking  migratary  game  birds  m  any  State 
meeting  Federal  fiatoonry  standan^  in  50 
CFR  21.29(k].  These  States  may  select 
an  extended  season  for  taking  minatory 
gaaae  birds  in  accordance  writh  the 
following 

Extended  Seasons:  For  all  bunting 
methods  combined,  the  combined  lengdi 
for  the  extended  season,  regular  season, 
and  any  special  seasons  shall  not 
exceed  107  days  for  any  species  or 
groiqi  of  speaet  in  s  geo^aphical  area. 
Each  extended  season  may  be  divided 
into  a  maximum  of  3  segments. 

Fhimework  Dates:  Seasons  must  fall 
between  September  1, 1989  and  March 
10, 1990. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  beg  and  possession  Hmits 
for  all  permitted  migratory  game  birds 
shall  not  exceed  3  and  6  bi^s, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  seasons,  and  regular  hmiting 
seasons  in  afl  States,  including  diose 
(hat  do  not  select  an  extended  season. 

Regulations  Publication:  Each  State 
selecting  iite  special  season  must  inform 
die  Service  of  the  dates  and  publish  said 
regulations. 


Regular  Seasons:  General  >»iinHng 
regulations,  including  seasons  and 
hunting  hoars  apply  to  falcoaiy  in  each 
State  listed  in  50  CFR  21.29(k).  Regular 
season  bag  and  possession  limits  do  not 
apply  to  falconry. 

Note:  Total  seasoo  length  for  all  huoUog 
methods  combined  shall  not  exceed  107  days 
for  any  species  or  group  of  species  in  one 
geographical  area.  The  extension  of  this 
framework  to  include  the  period  September  1, 
ISaS-Mardi  la  1990,  and  the  option  to  split 
the  extended  falconry  season  into  a 
maximum  of  3  segments  are  considered 
tent<itive.  ^nd  will  be  evaluated  in 
cooperation  with  States  offering  such 
extenHions  after  a  period  of  several  years. 

Dated:  Au{2ust  4, 1989. 
Susan  Reooe  Lamsan, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
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DEPARiyEMT  OF  COMMERCE 

National  Oceanic  and  Atomoapharie 
Administration 

50  CFR  Ch.  VI 
[Docket  No.  MSS0-«1«} 
RW  064t-AB25 

Atlanfie  Coast  Striped  Bass 
Regulaflons  in  the  Exchishro  Ecooomic 

Zone 

AQBICV:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

action:  Advance  notice  of  proposed 
rulemaking. 

SUMMMiv:  NOAA  issues  this  advance 
notice  of  proposed  rulemaking  (ANPR) 
to  make  the  public  aware  of  a  proposal 
to  implement  regulations  on  filing  for 
Atlantic  striped  bass  in  the  exchisive 
economic  zone  (EEZ)  3-200  miles  (4JI- 
321 J  km)  onshore.  The  ANPR  is  in 
response  to  tiw  Atlantic  Striped  Bass 
Conservation  Act  (Pub.  L 100-589) 
which  requires  the  Secretary  of 
Commerce,  after  making  certain 
determinations,  to  promulgate 
regulations  on  fishing  for  striped  bass  in 
the  Atlantic  EEZ.  By  this  action,  NOAA 
Fisheries  is  soliciting  poUic  comment  on 
options  presented  to  regulate  fishing  for 
striped  bass  in  the  EEZ  on  the  Atlantic 
Coast  In  addition,  comments  on  any 
other  options  are  welcomed  and 
encouraged. 

DAIC:  Written  comments  must  be 
received  on  or  before  September  15, 


:  Send  comm'eats  on  this 
ANPR  to  Richard  H.  Sdiaefer,  Director. 
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Office  of  Fisheries  Conservation  and 
Management  Nationd  Marine  Fisheries 
Service.  1335  East-West  Highway,  Silver 
Spring,  MD  20810. 

TON  FURTHni  mrOMMATION  CONTACr. 
David  G.  Deuel  or  Austin  R.  Magill.  301- 
427-2347, 

SUPPIOWNTAIIV  INromiATION: 
Background 

Section  e  of  the  Adantic  Striped  Bass 
Conservation  Act  (Act),  reauthorized  in 
November  1988  (Pub.  L 100-589] 
requires  that  "the  Secretary  of 
Commerce  shall  promulgate  regulations 
on  fishing  for  Adantic  striped  bass  in 
the  EEZ  that  the  Secretary  determines  to 
be  consistent  with  the  national 
standards  in  section  301  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Pub.  L  94-265  as 
amended]  and  necessary  and 
appropriate  to  (1]  ensure  the 
effectiveness  of  state  regulations  or  a 
federal  moratorium  on  fishing  for 
Adantic  striped  bass  within  the  coastal 
waters  of  a  coastal  state  and  (2]  to 
achieve  conservation  and  management 
goals  for  the  Adantic  striped  bass 
resource."  Indeveloping  the  regulations, 
the  Secretary  shall  consult  with  the 
Adantic  States  Marine  Fisheries 
Commission  (ASMFC),  the  appropriate 
Regional  Fishery  Management  Councils, 
and  each  affected  Federal,  state  and 
local  government  entity.  Section  6  also 
states  that  the  appropriate  Regional 
Fishery  Management  Councils  may 
prepare  a  Fishery  Management  Plan  for 
striped  bass  in  the  EEZ,  which  if 
approved  and  implemented,  would 
supersede  any  regulations  promulgated 
by  the  Secretary. 

The  Adantic  striped  bass  occurs 
predominately  in  internal  state  waters 
and  the  territorial  sea.  Historically,  only 
about  7  percent  of  commercial  landings 
have  been  taken  seaward  of  3  miles  (4.8 
km]  from  the  coastline.  Management 
responsibility  for  striped  bass  resides 
primarily  with  the  coastal  states,  and 
management  occurs  throu^  the  Atlantic 
State  Marine  Fisheries  Commission's 
Interstate  Rsheries  Management  Plan 
for  die  Striped  Bass  (ASMFC  Plan).  This 
Plan  was  adopted  in  1981  by  die  coastal 
states  from  Maine  through  North 
Carolina  in  responsee  to  a  severe 
decline  in  commercial  landings  and  in 
juvenile  production  in  Maryland. 
Increasingly  strict  state  regidations  have 
been  imposed  by  amendments  to  the 
Plan  since  1981  to  restrict  further  the 
harvest  of  striped  bass  by  recreational 
and  commercial  fisheries  and  allow 
rebuilding  of  die  stocks.  A  draft  Fishery 
Management  Plan  was  prepcu«d  by  the 
Mid-Atlantic  Re^Onal  Fishery 


Management  Council  in  1984  for  the  BR^ 
to  complete  the  ASMFC  Plan  but  was 
not  adopted. 

Limited  commercial  catches  of  striped 
bass  were  made  in  the  EEZ  off 
Maryland  in  1987  (24,000  pounds  or  10.9 
mt]  and  1988  (27,000  pounds  or  12.2  mt]. 
Maryland's  regulations,  incuding  a 
moratorium  on  the  harvest  of  striped 
bass  in  certain  internal  Maryland 
waters,  did  not  prevent  the  landing  of 
these  fish  in  Maryland  for  trans- 
shipment to  other  states.  These  landings 
and  the  absence  of  regulations  in  the 
EEZ  prompted  concern  for  a  potential 
increase  in  harvest  from  the  KF.7.  and 
resulted  in  section  6  of  the  Act. 

Relevant  Activities  Pursuant  to  Section  6 

In  response  to  Section  6  of  the  Act, 
NOAA  Fisheries  has  considered  several 
regulatory  options  for  the  EEZ,  and 
consulted  with  the  ASMFC  Striped  Bass 
Management  Board  and  the  New 
England  and  Mid-Atiantic  Fishery 
Management  Councils.  Four  options  for 
regulating  striped  bass  fishing  in  the 
EEZ  were  identified  and  discussed  with 
the  above  groups.  A  brief  discussion  of 
these  options  is  presented  below.  Since 
these  meetings.  Option  1  has  been  spUt 
into  Option  lA  and  IB. 

Option  lA — Prohibition  on  the  Harvest 
and  the  Possession  of  Striped  Bass  in 
theEEZ  j 

This  approach,  pnshibiting  the  harvest 
(catch  and  retention]  and  possession  of 
striped  bass  from  the  EEZ,  represents  a 
strong  conservation  position,  is  easy  to 
understand  and  easy  to  enforce.  This 
option  eliminates  tn  excuse  "I  caught  it 
in  die  EEZ"  for  fishermen  in  state 
waters.  This  option  would  be  consistent 
with  the  national  standards  of 
Magnuson  Act  and  supportive  of  the 
objectives  of  the  ASMFC  Plan. 

Option  IB— Prohibition  on  the  Harvest 
of  Striped  Bass  in  the  EEZ 

This  option,  while  prohibiting  the 
harvest  (catch  and  setention]  of  striped 
bass  in  the  EEZ,  allows  possession, 
while  in  the  EEZ,  of  striped  bass  caught 
legally  in  state  waters.  Similar  to  Option 
lA.  tltis  option  represents  a  strong 
conservation  position  and  would  be 
consistent  witii  the  national  standards 
of  the  Magnuson  Act  This  option  also 
eliminates  the  excuse  "I  caught  it  in  the 
EEZ"  for  fishermen  in  state  waters. 
Additionally,  a  no-harvest  provision  is 
similar  to  many  of  the  state  regulations 
and  supportive  of  die  ASMFC  Plan.  It 
would  be  harder  to  enforce  than  Option 
lA  because  it  would  allow  a  fisherman 
to  claim  he  had  caught  the  fish  legally  in 
state  waters  and  that  he  was  merely  In 
transit  across  the  EEZ. 


Option  2— Application  of  State 
Regulations  to  Fish  Caaght  in  the  EEZ 

Under  this  option,  regulations  of  the 
state  where  the  fish  are  landed  would 
apply  to  fish  cau^t  in  die  EEZ.  This 
essentially  imposes  a  Federal  landing 
law  that  reinforces  ASMFC-approved 
regulatory  schemes,  or  extends  a  state's 
management  regime  into  the  RR7.,  based 
on  dockside  enforcement  This  approach 
would  require  that  regulations  in  each 
state  be  reviewed  and  lound  consistent 
with  the  national  standards  set  forth  in 
section  301  of  the  Magnuson  Act  Becaue 
the  states'  management  regimes  differ, 
issues  of  discrimination  between 
residents  of  different  states  (National 
Standard  4]  and  use  of  best  scientific 
information  (National  Standard  2]  are 
encountered.  Each  time  a  state 
regulation  changes,  consistency  with  the 
Magnuson  Act  would  have  to  be 
reexamined.  Option  2  would  allow  for 
the  taking  of  striped  bass  in  the  EEZ  in 
quantities  and  sizes  consistent  with  the 
regulations  in  the  state  of  landing. 
However,  this  approach  does  not 
address  the  issue  of  fishermen 
harvesting  bom  the  EEZ  and  landing  in 
a  non-participatory  state,  where  laws 
might  be  less  restrictive  or  non-existent 
Enforcement  is  linked  to  entry  into  a 
state's  waters,  and  this  approach  aUows 
fishermen  legally  to  possess  striped  bass 
in  the  EEZ.  because  the  applicable 
enforcement  regime  is  only  identified 
upon  a  fishermen's  ent^  into  coastal 
state  waters  and/or  landing  there.  Thus, 
this  option  would  not  prohibit  retention 
of  striped  bass  of  any  size  or  number 
taken  while  in  the  EEZ.  Such  fish  might 
be  illegal  in  all  participatory  states,  e.g.. 
smaller  than  the  lowest  minimum  size 
limit 


Option  3— Imposition  of  Specific 
Federal  Regulations  on. Striped  Bass 
Fishing  in  the  EEZ 

Numerous  regulations  could  be 
implemented  under  this  Option, 
including  provisions  for  daily  limits, 
possession  limits,  gear  restriction, 
seasons  and  size  limits.  For  example, 
one  fish  possession  limit  with  a 
minimum  size  equal  to  the  ASMFC 
recommended  minimum  size  could  be 
implemented  in  the  EEZ.  Any  such 
Federal  regulation,  however,  woidd 
supersede  existing  state  regulations 
governing  Atiantic  striped  bass  caught 
in  the  EEZ.  Pursuant  to  this  regulation,  a 
fisherman  could  legally  land  in 
Maryland  one  fish  at  or  above  the 
minimum  size  taken  from  the  EEZ  even 
though  Maryland  has  a  moratorium  on 
striped  bass  fishing  and  a  prohibition  on 
possession  of  fish  takes  m.  Maryland 
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waters.  This  option  would  likely 
increase  the  total  harvest  of  striped 
bass,  because  the  allowed  catch  under 
Federal  regulations  would  be  in  addition 
to  the  catdh  allowed  by  State 
regulations. 

Option  4— Status  Quo  or  Take  no  Action 

Option  4  would  be  to  take  no  action  at 
this  time.  Section  6  of  the  Act  requires 
the  Secretary  of  Commerce  to 
promulgate  regulations  that  are 
"necessary  and  appropriate".  Effective 
January  9, 1989,  Maryland  enacted 
legislation  that  prohibits  the  landing  in 
Maryland  of  striped  bass  taken  in  the 
EEZ.  The  primary  reason  for  Section  6  of 
die  Act  was  die  "loophole"  diat  allowed 
fish  taken  in  die  EEZ  to  be  landed  in 
Maryland  and  trans-shipped  to  other 
states.  The  action  by  Maryland  appears 
to  eliminate  the  need  for  any  action  by 
the  Secretary  of  Commerce  at  this  time, 
because  there  are  no  other  known 
landings  of  striped  bass  of  any 
magnitude  born  the  EEZ. 

Discussion 

Recent  contacts  with  representatives 
of  each  coastal  state  bom  Maine 
through  North  Carolina  did  not  identify 
any  significant  regulatory  problem 
related  to  the  harvest  of  striped  bass 
bom  die  EEZ  that  would  be  solved  by 
imposing  Federal  regulations  based  on 
section  6  of  the  Act  The  landings  laws 
and  other  state  regulations  in  place 
appear  adequate  to  regulate  the  landing 
of  striped  bass  harvested  from  the  kk7.. 

The  option  initially  preferred  by 
NOAA  Fisheries  was  Option  lA  The 
ASMFC  Striped  Bass  Management 
Board  did  not  vote  on  this  proposed 
action,  but  deferred  a  decision  to  the 
two  hivolved  Fishery  Management 
CouncUs.  However,  concern  was 
expressed  that  a  no-take  provision 
(Option  IB]  would  be  more  acceptable 
than  Option  lA  based  on  the  example 
of  the  need  to  traverse  the  EEZ  to  reach 
the  mainland  with  fish  legally  caught  at 
Block  Island,  Rhode  Island  Support  was 
also  expressed  for  Option  2,  but  the 
impracticability  of  determining  the 
consistency  of  each  state's  regulations 
and  the  issue  of  discrimination  were 
identified  as  nearly  insurmountable 
constraints. 

In  the  absence  of  a  fishery 
management  plan  for  sbiped  bass  in  the 
EEZ.  NOAA  Fisheries  determined  diat 
implementation  of  either  a  no  harvest 
and  no  possession  or  a  no  harvest 
provision  would  require  about  10 
months,  based  on  the  need  for  required 
documents  and  public  comment  periods 
under  the  Administrative  Prowdure  Act 
the  National  Environment  Policy  Act 
and  Executive  Order  12291.  This. 


coupled  with  the  lack  of  regulatory 
problems  in  the  coastal  states,  prompted 
NOAA  Fisheries  to  then  support  Option 
4,  i.e.,  take  no  action.  Presentations  were 
made  to  the  New  England  and  Mid- 
Adantic  Fishery  Management  Councils 
with  this  as  die  preferred  option.  The 
New  England  Council  voted 
unanimously  to  support  Option  4,  while 
the  Mid-Atiantic  Council  voted  to 
support  Option  lA.  Based  on  these 
divergent  views,  NOAA  Fisheries  is  now 
proposing,  as  its  preferred  option. 
Option  IB,  a  prohibition  on  the  harvest 
of  striped  bass  from  the  ^^7  on  the 
Adantic  Coast  as  a  compromise 
position. 

Option  IB  does  not  prohibit 
possession  of  striped  bass  in  the  EEZ. 
Fish  legally  taken  from  state  waters  may 
be  transported  through  the  EEZ.  The  no- 
harvest  option  would  prevent 
development  of  a  significant  fishery  in 
the  EEZ.  This  option  is  consistent  with 
the  National  Standards  of  the  Magnuson 
Act  and,  while  more  restrictive  than 
regulations  in  some  states,  is  supportive 
of  the  restoration  objectives  of  the 
ASMFC  Plan.  If  Option  IB  is 
implemented,  the  regulations  would  be 
effective  through  September  30, 1991,  the 
expiration  date  of  the  Adantic  Striped 
Bass  Conservation  Act 

NOAA  Fisheries  has  determined  that 
a  full  record  of  comment  is  necesscuy 
before  determining  whether  to  proceed 
with  the  proposed  rule.  Therefore, 
duxiugh  diis  ANPR,  NOAA  Fisheries 
invites  comments  from  all  interested 
parties  on  the  options  presented  to 
regulate  fishing  f<.ir  striped  bass  in  the 
Atlantic  EEZ.  In  addition,  comments  on 
any  other  options  are  welcomed  and 
encouraged. 

Dated:  August  la  1989. 
RiduitHLScfaaefer, 

Director  of  Office  of  Fisheries  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 
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Groundfiali  Of  tlw  QuH  Of  Alaska; 
QroundfisI)  Fishery  of  tfte  Bering  Sea 
and  Aleutian  Islands  Area 

AOCNCv:  National  Marine  Fisheries 
Service  (NMFS],  NOAA  Commerce. 

action:  Proposed  rule. 


StiMMANV:  The  Secretary  of  Commerce 
(Secretary]  proposes  a  rule  which  (1) 
authorizes  the  Secretary  to  regulate 
directed  fishing  in  the  Gidf  of  Alaska 
(GOA]  to  accommodate  inddentai 
harvest  requirements;  (2]  authorizes  the 
Secretary  to  reopen  a  prematurely 
closed  fishery;  (3]  requires  fishermen  to 
mark  buoys  used  in  the  pot  and  hook- 
and-line  fisheries;  and  (4)  specifies  12:00 
noon  Alaska  local  time  as  the  starting 
and  ending  time  for  groundfish  fishing 
seasons,  llie  Secretary  also  proposes 
other  changes  to  clarify  or  update 
existing  regulations.  These  dianges  are 
necessary  to  optimize  groimdfish  yields 
from  the  GOA  groundfish  fishery, 
facUitate  enforcement  in  the  GOA  and 
BSAI  groimdfish  fisheries,  and  clarify 
existing  regulations  they  are  intended  to 
futher  the  goals  and  objectives 
contained  in  fishery  management  plans 
that  govern  these  fisheries. 

DATES:  Comments  are  invited  until 
September  14, 1989. 

aoohesses:  Comments  may  be  sent  to 
Steven  Pennoyer,  Director,  Alaska 
Region.  National  Marine  Fisheries 
Service,  P.O.  Box  21668,  Juneau,  AK 
99802.  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analysis 
(EA/RIR/IRFA)  may  be  obtained  from 
the  same  address.  Comments  on  the 
environmental  assessment  are 
particularly  requested. 

FOR  nmTHCR  IHTOWIIATIOW  CONTACT: 

Ronald  J.  Berg  (Fishery  Biologist 
NMFS],  907-586-7230. 

SUPPLEMENTARY  MFORMATION: 
Background 

The  domestic  and  foreign  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ]  of  die  Gulf  of  Alaska  and  Bering 
Sea  and  Aleutian  Islands  areas  are 
managed  by  the  Secretary  imder  the 
Fishery  Management  Plans  (FMPs]  for    . 
Groundfish  of  the  Gulf  of  Alaska  and 
the  Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area.  The  FKOPs 
were  prepared  by  the  North  Pacific 
Fishery  Management  CouncU  (CouncU] 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act]  and  are 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  SO  CFR  parts  672 
and  675. 

At  its  January  16-19, 1968,  meeting, 
the  Councd  reviewed  more  than  forty 
recommendations  submitted  by  various 
interested  parties  for  possible 
amendments  to  tlie  FMPs  or  to 
implementing  regulations.  Four  of  tlie 
suggestions  for  regulatory  changes  were 
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adopted  by  the  Council.  The  fint  was  to 
establish  authority  in  the  GOA  to  close 
directed  fisheries  prior  to  the  total 
allowable  catches  (TACs)  for  such 
fisheries  being  reached  to  accommodate 
incidental  catoi  needs.  This  authority 
has  already  been  established  in  the 
BSAI.  The  second,  third,  and  fourth 
suggestions  are  relevant  to  both  tiie 
GOA  and  BSAI.  The  second  measure 
would  amend  regulatory  text  at 
9  672.22(a)  and  (b)  and  S  675.20(e)  to 
provide  for  reopening  fisheries  that  have 
been  closed  prematurely  if  available 
catch  data  show  that  allowable  harvest 
levels  have  not  been  reached.  The  third 
measure  would  amend  regulatory  text  at 
S  672.23  and  establish  a  new  8  675.23  to 
specify  IZM  noon  Alaska  local  time  as 
the  starting  and  ending  time  for  all 
fishing  seasons.  The  fourth  measure 
would  amend  regulatory  text  at  {  672.24 
and  establish  a  new  f  675.24  to  require 
fishermen  to  mark  their  gear  used  in  the 
pot  and  hook-and-line  fisheries.  Minor 
changes  to  regulations  are  described 
below  under  "Other  regulatory 
changes."  Descriptions  of,  and  reasons 
for,  the  proposed  measures  are 
described  below. 

Authority  to  Halt  Dliacted  Fishing 
Before  a  Species'  TAG  Is  Reached 

Nine  target  species  including  the 
"other  species"  category,  are  managed 
under  regulations  implementing  the 
GOA  FMP.  For  each  of  these  target 
species,  TACs  are  specified  by  the 
Secretary  by  means  detailed  in  the 
regulations.  When  the  TAG  for  any 
target  species  in  any  regulatory  area  or 
district  had  been  reached,  the  Secretary 
prohibits  the  retention  of  that  species 
therein,  and  requires  that  such  species 
be  treated  as  a  prohibited  species  under 
S  672.20(e).  Except  for  sable  fish  under 
§  672.24(b)(3),  no  authority  exists  under 
50  CFR  part  672  allowing  the  Secretary 
to  close  a  fishery  for  a  target  species  or 
"other  species"  prior  to  the  TAG  being 
reached  to  preserve  a  portion  of  the 
TAG  to  support  incidental  catches  in 
other  target  fisheries. 

To  date,  reaching  TAGs  prematurely 
has  only  been  a  problem  in  the  "other 
rockfish"  and  sablefish  fisheries. 
However,  the  Gulf  of  Alaska  groundfish 
industry  is  expanding  rapidly  with  new 
catching  and  processing  capacity.  The 
sum  of  TACs  available  for  harvest  in 
1989  is  231,966  metric  tons  (mt),  which 
represents  an  increase  of  34  percent 
over  the  total  1988  harvest  of  153,882  mt 
The  likelihood  that  TACs  for  other 
species  will  be  reached  early  in  the 
.  fishing  year  is  increasing. 

Setting  aside  certain  amounts  of  TACs 
as  bycatch  to  support  other  target 
fisheries  may  be  necessary  to  avoid 


waste.  Authority  is  needed  to  allow  the 
secretary  to  close  target  fisheries  early 
to  avoid  reaching  TAQs  for  those 
species/species  groups  that  are  caught 
incidentally  in  other  directed  fisheries. 
Otherwise,  the  Secretary  must  allow  the 
TACs  to  be  reached  and  declare 
additional  catches  as  prohibited  species 
to  be  discarded  at  sea  as  waste,  llie 
Secretary  proposes,  therefore,  to  allow 
closure  of  a  fishery  for  a  target  species 
or  the  "other  species"  category  prior  to 
its  TAG  being  reached  if  deemed 
appropriate  to  accommodate  bycatch 
requirements.  The  amount  of  TAG  left 
uncaught  by  the  target  fishery  would 
then  be  available  to  support  bycatch 
needs  in  directed  fisheries  for  other 
groimdfish  species.  The  Secretary 
expects  the  amount  set  aside  to  be 
sufficient  to  allow  further  bycatches 
during  the  remainder  of  the  fishing  year 
without  actually  causing  the  TAG  for  the 
bycatch  species/species  group  to  be 
reached.  The  Secretary's  decision  shall 
be  based  upon  the  following 
considerations. 

(1)  The  risk  of  biological  harm  to  the 
groundfish  species  being  retained. 

The  purpose  of  this  factor  is  to 
consider  efi'ects  on  tha  well-being  of  a 
groundfish  species  if  amounts  were  to 
be  set  aside  for  bycatdi.  If  a  fisherey  is 
allowed  to  harvest  the  entire  TAG  for  a 
species  prior  to  the  end  of  the  fishing 
year,  additional  catches  are  treated  as 
prohibited  species  and  discarded  at  sea. 
In  allowing  this,  the  Secretetry  must 
conclude  that  mortality  in  excess  of 
TAG  is  consistent  with  the  goals  and 
objectives  of  the  GOA  FMP  and  will  not 
exceed  ABC  for  that  species. 

(2)  Whether  a  bycatch  set  aside  is 
required. 

The  purpose  of  this  factor  is  to 
consider  the  level  of  natural  catch  rates. 
In  some  cases,  natural  bycatch  rates  are 
sufficiently  low,  resulting  in  insignificant 
amounts  of  bycatch  and  thus  minimal 
discard.  Setting  aside  bycatch  would  be 
imnecessary.  In  other  cases,  where 
natural  bycatch  rates  are  high, 
significant  amounts  of  bycatch  may  be 
taken  thus  compelling, another 
conclusion.  | 

(3)  The  socioceonoittic  impact  of 
allocation  to  bycatch  needs. 

This  factor  considere  the  allocative 
effects  of  setting  a<!ida  bycatch.  Except 
for  sablefish,  GOA  groundfish  are 
currently  available  to  all  users  without 
regard  to  need.  Setting  aside  bycatch 
redistributes  fishery  i^ts.  amounts  of 
bycatch  that  could  hate  been  targeted 
on  by  some  users  might  be  denied  to 
them  as  a  result  of  a  l^catch  only 
declaration.  All  detenpinations  about 
setting  aside  bycatdi  will  be  consistent 


with  the  goals  and  objectives  of  the 
GOA  FMP  and  reasonably  calculated  to 
promote  conservation. 

Authority  to  Reopen  Fisheries  to  Allow 
Full  Utilization  of  TACs  or  Gear  Shares 

Regulations  for  the  GOA  and  BSAI 
FMPs  provide  that  a  fishefy  will  be 
closed  when  the  TAG  or  gear  share  of  a 
TAG  for  that  fishery  is  reached.  Current 
regulations  do  not  specifically  provide 
authority  for  the  Secretary  to  reopen  a 
fishery  if  subsequent  catch  data  show 
the  closure  was  premature.  Premature 
closures  would  preclude  attainment  of 
optimum  yield  and  thwart  efforts  to 
maximize  economic  returns  from  the 
fishery.  The  Secretary  haa  determined 
that  if  fisheries  have  been  closed  based 
on  projected  catch  data  not 
substantiated  by  actual  catch  data,  then 
the  fisheries  should  be  reopened.  The 
Secretary,  therefore,  proposes 
regulations  to  specifically  provide 
authority  to  reopen  a  fishery  that  had 
been  closed  prematurely. 

New  Requirement  for  Making  Hook- 
and-Line  and  Pot  Gear 

Enforcement  officers  mast  be  able  to 
identify  the  owners  of  sethne  or  skate 
gear,  including  hook-and-hne  and  pot 
gear,  to  effectively  enforce  various 
fishery  regulations  and  locate  and  return 
lost  or  stolen  gear.  The  Secretary, 
therefore,  proposes  to  require  fishermen 
who  are  using  setline  or  skate  gear  to 
mark  the  buoys  for  such  ^ar  to  aid  in 
its  identification.  1 

Openings  and  Closures  or  Fishing 
Seasons  at  12:00  Noon  Alaska  Local 
Time  i 

pjccept  for  the  GOA  sablefish  hook- 
and-line  fishery,  which  starts  at  12:00 
noon,  Alaska  local  time,  the  GOA  and 
BSAI  groundfish  fisheries  start  at  1 
minute  after  midnight  on  January  1  and 
are  allowed  to  proceed,  subject  to  time/ 
area  closures  until  midni^t,  December 
31  of  any  fishing  year.  Ni^t  time 
openings  are  not  desirable  for  two 
reasons.  Competition  within  the  fishing 
fieet.  especially  in  fisheries  that  might 
be  prosecuted  in  a  short  time  frame, 
causes  safety  problems  for  fishermen 
who  initiate  fishing  operations 
concurrent  with  a  midnight  opening  and 
are  burdened  by  darkness.  Bad  weather 
during  darkness  will  worsen  the  safety 
conditions.  Also,  agency  enforcement  of 
the  starting  and  ending  times  is  not 
practical  during  darknesst  because  such 
enforcement  is  usually  conducted  with 
aircraft  to  cover  as  much  of  the  fishing 
area  as  possible.  The  Sectetary, 
therefore,  pn^ses  to  make  IJbOO  noon. 
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Alaska  local  time  as  the  starting  and 
ending  time  for  all  fishing  seasons. 

Other  Regulatory  Changes 

Certain  other  regulatory  changes  are 
proposed  to  clarify  regulations  or  to 
bring  regulatory  sections  up  to  date  with 
other  regulatory  changes.  These  changes 
are  as  follows: 

(1)  In  S  672.2,  the  terms  "setline"  and 
"skate"  are  defined. 

(2)  hi  paragraph  (a)(1)  of  {§  672.5  and 
675.5,  the  phrase,  "to  which  a  permit  has 
been  issued  under  this  part"  is  deleted 
to  remove  the  link  between  permit 
requirements  and  reporting 
requirements.  As  written,  a  vessel 
operator  who  did  not  have  a  permit  and 
who  also  had  not  complied  with 
requirements  to  submit  fish  tickets 
would  only  be  in  violation  of  not  having 
a  permit.  By  removing  the  phrase,  he 
would  also  be  hi  violation  of  the  fish 
ticket  requirement 

(3)  Paragraph  (b)  of  S  672.23  is  revised 
to  delete  reference  to  sablefish  pots, 
since  sablefish  pots  are  no  longer  a  legal 
gear  m  the  GOA  and  this  regulation 
serves  no  purpose. 

(4)  In  8  672.24,  paragraph  (a). 
Biodegradable  escape  panels  required 
for  all  sablefish  pots,  is  deleted  for  the 
same  reason. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined  that 
this  rule  is  necessary  for  the 
conservation  and  management  of  the 
groundfish  fishery  off  Alaska  and  that  it 
is  consistent  with  the  Magnuson  Act  and 
other  appUcable  law. 

The  Alaska  Region,  NMFS,  prepared 
an  EA  for  this  rule  that  discusses  the 
impact  on  the  human  environment  that 
will  occur  as  a  result  of  this  rule.  You 
may  obtain  a  copy  of  the  EA/RIR/IRFA 
from  the  Regional  Director  at  the 
address  above. 

The  Under  Secretary  for  Oceans  and 
Atmosphere,  NOAA.  (Under  Secretary) 
determined  that  this  proposed  rule  is  not 
a  "major  rule"  requiring  a  regulatory 
impact  analysis  under  Executive  Order 
12291.  This  determination  is  based  on 
the  socioeconomic  impacts  discussed  in 
the  EA/RIR/IRFA  prepared  by  the 
Alaska  Region.  NMFS. 

The  General  Counsel  has  certified  to 
the  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  that  Uiis 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
effects  that  have  been  identified,  would 
in  general  be  positive.  Authority  to 
close  a  fishery  before  a  TAG  is  reached 
to  provide  for  subsequent  incidental 
catch  amounts  in  other  target  fisheries  is 


superior  to  the  status  quo  because  it 
would  reduce  unnecessary  waste  of 
valuable  resources  by  allowing  the 
retention  of  species  that  Would 
otherwise  have  to  be  discarded;  and 
would  minimize  total  fishing  mortality 
and  promote  fishery  conservation  of 
groundfish  resources  by  accounting  for 
incidental  catch  amounts  within 
estabUshed  TACs.  Authority  to  allow 
reopening  of  fisheries  that  had  been 
closed  prematurely  is  superior  to  the 
status  quo,  smce  Secretarial  direction 
would  be  clearly  specified  and  provision 
for  fully  utilizing  available  TAC^  would 
be  fostered.  A  requirement  that 
fishermen  marie  their  setline  and  skate 
gear  is  superior  to  the  status  quo, 
because  owners  could  be  informed 
about  lost  gear  and  enfmcement  of 
closed  fishing  areas  could  be  facilitated. 
A  12.'00  noon  opening  and  closing  time 
for  all  groundfish  fisheries  is  superior  to 
the  status  quo,  because  fishermen  would 
be  working  under  safer  conditions 
during  daylight  and  enforcement  of 
openings  and  closures  would  be 
facilitated. 

This  rule  does  not  contain  a  collection 
of  information  requirement  subject  to 
the  Paperwork  Reduction  Act 

NOAA  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  program  of  the  State 
of  Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agencies  under  Section  307  of  the 
Coastal  Zone  Management  Act. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
order  12612. 

List  of  Subject!  in  50  CFR  Parts  672  and 
675 

Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  August  11, 1989. 

jamea  E.  Douglas,  Jr^ 

Deputy  Assistant  Administrator  For 
Fisheries,  National  MarineFisheries  Sen- ice. 

For  the  reasons  set  out  in  the 
preamble,  parts  672  and  675  are 
proposed  to  be  amended  as  follows: 

PART  672-GROUNDnSH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Anthority:  16  U.S.C  1801  et  seq. 

2.  In  8  672.2,  the  terms  setline  and 
skate  are  added  to  read  as  follows: 


S672^    DeflnNtone. 

Setline  means  one  or  more  stationary, 
buoyed,  and  anchored  lines  with  hooks 
attached. 

Skate  means  all  or  part  of  a  longline 
or  setline. 

•  •        •      .*        • 

3.  In  §  672.5,  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

8  672.5   Recordkeeping  end  reporting. 

(a)  •  •  * 

(1)  The  operator  of  any  fishing  vessel 
(including  catcher/processor  vessels) 
that  catches  groundfish  in  any  of  the 
Gulf  of  Alaska  regulatory  areas,  the 
territorial  sea  adjacent  to  any  regulatory 
area,  or  internal  waters  of  the  State  of 
Alaska,  shall  be  responsible  for  the 
submission  to  ADF&G  of  an  accurately 
completed  State  of  Alaska  fish  ticket  or 
an  equivalent  document  containing  all  of 
the  information  required  on  an  Alaskan 
fishUcket*  •  • 

•  •        *        •        • 

4.  In  8  672^,  paragraph  (c)(2)  is 
redesignated  as  (c)(3)  and  a  new 
paragraph  (c)(2)  is  added  to  read  as 
follows: 

S672.20   Ganerai IbnKatfone. 

(c)  *  *  • 

(2)  Notices  of  bycatch.  (i)  When  the 
Regional  Director  determines  that  the 
amount  of  the  any  target  species  or  of 
the  "other  species"  category  that  has  not 
been  caught  during  the  fishhig  year  is 
necessary  for  bycatch  in  fisheries  for 
other  groundfish  species  during  the 
remainder  of  the  fishing  year,  the 
Secretary  will  pubUsh  a  notice  in  the 
Federal  Register  prohibiting  directed 
fishing  for  that  species  on  the  "other 
species"  category  for  the  remainder  of 
the  fishing  year. 

(ii)  Data.  All  information  relevent  to 
one  or  more  of  the  following  factors  may 
be  considered  in  making  the 
determinations  under  paragraph  (c)(2)  of 
this  section: 

(A)  The  risk  of  biological  harm  to  the 
groundfish  species  being  retained; 

(B)  Whether  a  bycatch  set-aside  is 
required;  and 

(C)  Socioeconomic  impact  of 
allocation  to  bycatch  needs. 

(iii)  Procedure.  (A)  No  notice  issued 
under  this  paragraph  will  take  effect 
until: 

(IJ  The  Secretary  has  failed  the 
proposed  notice  for  public  inspection 
with  the  Office  of  the  Federal  Register, 
and 

(2J  The  Secretary  has  published  the 
proposed  notice  in  the  Federal  Register 
for  public  comment  for  a  period  of  30 
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dayi  before  it  ii  made  final  unless  the 
Secretary  finds  for  good  cause  that  such 
notice  and  public  procedure  is 
inq>racticable.  unnecessary,  or  contrary 
to  the  public  interest. 

(B)  If  the  Secretary  decides,  for  good 
cause,  that  setting  aside  bycatch  is 
necessary  without  affording  a  prior 
opportunity  for  public  comment,  public 
comments  on  the  necessity  for,  and 
extent  ot  the  bycatch  declaration  will 
be  received  by  the  Regional  Director  for 
a  period  for  15  days  after  the  effective 
date  of  the  notice. 

(C)  During  any  such  15-day  period,  the 
R^onal  Director  will  make  available 
for  public  inspection,  during  business 
hours,  the  aggregate  data  upon  which  an 
adjustment  was  based. 

(D)  If  written  comments  are  received 
during  any  such  15-day  period  which 
oppose  or  protest  a  notice  of  bycatch 
issued  under  this  section,  the  Secretary 
will  reconsider  the  necessity  for  the 
adjustment  and,  as  soon  as  practicable 
after  that  reconsideration,  will  either 

(1)  Publish  in  the  Federal  Re^ster  a 
notice  of  continued  effectiveness  of  the 
notice  of  bycatch  responding  to 
comments  received:  or 

(2)  Modify  ot  rescind  the  notice. 

(E)  Notices  issued  by  the  Secretary 
under  paragraph  (c](2)(i)  of  this  section 
will  include  the  foUowing  information: 

(1)  A  description  of  the  notice: 

(2)  The  reasons  for  and  the 
determinations  required  under 
paragraph  rc)(2)  of  this  section;  and 

(3)  The  effective  date  and  any 
termination  date  of  sudi  notice.  If  no 
termination  date  is  specified,  Uie  notice 
will  terminate  on  the  last  day  of  the 
fishing  year. 

•       •       •       •       • 

5.  In  S  672.22,  add  ";  or  "  after 
paragraphs  (a)(2)(i)(B)  and  (a)(2)(U)(q. 

6.  In  S  672.22,  paragraphs  (a)(2)(i)(C) 
and  (a)(2)(ii)(D)  are  added  as  follows: 


share  of  a  TAG  for  any  of  the  target 
species  or  the  "other  sfecies"  category. 

7.  Section  672.23  is  revised  to  read  as 
Allows: 


State  of  Alaska  fish  ticket  or  an 
equivalent  document  containing  all  of 
the  information  required  on  an  Alaska 
fish  ticket.  *  *  * 


S  672.22 

(a)  *  *  * 
(2)  •  •  • 

(i)  •  •  • 

(C)  The  underharvest  of  a  TAG  or  gear 
share  of  a  TAG  for  any  ground  fish 
species  when  catch  information 
indicates  that  the  TAG  or  gear  share  has 
not  been  reached, 

(ii)  •  •  • 

(D)  Reopening  of  a  management  area 
or  season  to  achieve  the  TAG  or  gear 


$672.23 

[a)  Fishing  for  groundfish  in  the 
regulatory  areas  and  districts  of  the  Gulf 
of  Alaska  is  authorized  from  January  1 
to  December  31,  subject  to  other 
provisions  of  this  part,  except  as 
provided  in  paragraph  (c]  of  this  section. 

[b)  The  time  of  all  openings  and 
closures  of  fishing  seasons  is  12:00  noon 
Alaska  local  time. 

[c)  Directed  fishing  for  sablefish  with 
hook-and-iine  gear  in  the  regulatory 
areas  and  districts  of  die  Gulf  of  Alaska 
is  authorized  from  April  1  through 
December  31,  subject  to  the  other 
provisions  of  this  part. 

8.  In  S  672.24,  paragraph  [a]  is  revised 
to  read  as  follows: 

9672.24    GearHmttatioiis. 

(a)  Marking  of  gear.  (1)  All  setline  or 
skate  marker  buoys  carried  aboard  or 
used  by  any  vessel  regulated  under  this 
part  shall  be  marked  with  one  of  the 
following: 

(ij  The  vessel's  name:  and 

(ii)  The  vessel's  Federal  permit 
number  or 

(iii)  The  vessel's  registration  number. 

(2)  Markings  shall  be  in  characters  at 
least  foitf  inches  in  height  and  one-half 
inch  in  width  in  a  contrasting  color 
visible  above  the  water  line  and  shall  be 
maintained  in  good  condition. 


PART  675-GROUNDFlSH  OF  THE 
BERING  SEA  AND  THE  ALEUTIAN 
ISLANDS  AREA 

9.  In  S  675.5,  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)(1)  is 
revised  to  read  as  follows: 


S  675.5 

(a)  *  •  • 

(1)  The  operator  of  any  fishing  vessel 
(including  catcher/processor  vessels) 
that  catches  groundfish  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  or  either  subarea,  the  territorial 
sea  adjacent  to  either  subarea,  or 
internal  waters  of  the  State  of  Alaska, 
will  be  responsible  for  the  submission  to 
ADF&G  of  an  accurately  completed 


10.  In  §  675.20,  add  ";  or**  after 
paragraph  (e](2)(ii)  and  (eK3](iii]. 

11.  In  S  675.20,  paragraphs  (e](2](iii) 
and  (e)(3)(iv]  are  added  to  read  as 
follows: 

S  675.20 

(e)  *  •  * 
(£)••• 

(iii)  The  underharvest  of  a  TAG  or 
gear  share  of  a  TAG  for  any  groundfish 
species  when  catch  information 
indicates  that  the  TAG  has  not  been 
reached. 

(3)  •  •  • 

(iv)  Reopening  of  a  management  area 
or  season  to  achieve  the  TAG  or  gear 
share  of  a  TAG  for  any  of  the  target 
species  or  the  "other  species"  category. 

12.  A  new  §  675.23  is  added  to  read  as 
follows:  I 

§675.23   Seasons. 

(a)  Fishing  for  groundfish  in  the 
subareas  and  statistical  areas  of  the 
Bering  Sea  and  Aleutian  Islands  is 
authorized  from  January  1  to  December 
31,  subject  to  other  provisions  of  this 
part. 

(b)  The  time  of  all  openings  and 
closures  of  fishing  seasons  is  12:00  noon 
Alaska  local  time. 

13.  A  new  S  675.24  is  adided  to  read  as 
follows: 


§675.24    Gear  limitations. 

(a)  Marking  of  gear.  All  setline  or 
skate  marker  buoys  carried  aboard  or 
used  by  vessels  regulated  under  this 
part  shall  be  marked  with  one  of  the 
following: 

(1)  The  vessel's  name;  and 

(2)  The  vessel's  Federal  permit 
number  or 

(3)  The  vessel's  registration  number. 

(b)  Markings  shall  be  in  characters  at 
least  four  inches  in  height  and  one-half 
inch  in  width  in  a  contrasting  color 
visible  above  the  water  line  and  shall  be 
maintained  in  good  condition. 

(FR  Doc.  89-19253  Filed  8-15>e8: 8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  nUes  or 
proposed  rules  «««  ars  appfcewe  to  the 
puWc.  NoSoes  o(  hearings  end 
invesigaliont,  oomniBee  meetings,  agency 
decisions  and  rulings,  dalagabons  of 
authooty,  filing  of  paMtions  and 
applications  and  agency  slatamanls  of 
organization  and  functions  are  extvnples 
of  documents  appearing  in  this  section. 


DEPARTIIENT  OF  AiCraCULTURE 
Agricultural  Marketing  Service 

[CN-89-003] 

Adviaory  CoMnrillae  on  Cotton 
Marfcating  Maelino 

A8ENCY:  Agricultural  Marketing  Service, 
USDA 

ACTION:  Notice  of  meeting. 

summary:  Tlie  Advisory  Committee  on 
Gotten  Marketing  will  meet  on 
Wednesday,  August  30, 1989,  be^nning 
at  6:00  a.m.  at  die  Peabody  Hotel  149 
Union  Avenue,  Memphis,  Tennessee. 
The  purpose  of  die  meeting,  the  third 
held  by  the  committee,  will  be  to 
continue  a  review  of  prominent 
marketing  system  issues. 

Tentative  agenda  items  include 
recommendations  from  the 
subcommittee  of  the  Advisory 
Gommlttee  on  Gottcm  Marketing,  which 
met  on  January  17  and  April  25, 1989,  in 
Memphis,  Tennessee,  regarding  the  use 
of  additional  quality  factors  in 
classifying  cotton  and  their 
incorporation  into  die  price  support  loan 
schedule.  This  meeting  is  open  to  die 
public  and  written  comments  may  be 
submitted  in  advance  or  following  die 
meeting  to  Jesse  F.  Moore,  Director, 
Gotten  Division.  Time,  however,  will  be 
inadequate  to  permit  lengthy  public 
comment  on  dte  day  of  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jesse  F.  Moore,  Director,  Gotten 
Division,  AMS,  USDA  P.O.  Box  90456, 
Washington,  DG  20000-«4S6,  (202)  447- 
3193. 

SUPPIEMENTAMV  INFORMATION:  Tlie 
Advisory  Gommittee  on  Gotten 
Marketing  was  established  by  die  U.S. 
Department  of  Agriculture  to  review  die 
cotton  raaiketing  system  end  to 
reoonmend  ways  of  improving  its 
efficiency.  Notice  of  ^s  meeting  is 
provided  in  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Gommittee  Act  (Pub.  92-483). 


Dated:  August  14, 1989. 
Kemieth  C  Qaytaa, 

Acting  Admioistrotor. 

[FR  Doc.  89-19424  Filed  8-1^-69;  9:12  am] 


Anhnal  and  Plant  Health  tnspsctlon 
Service 

[Docket  Na  89-136] 

Availability  of  Environmental 
Assesament  and  Finding  of  No 
Significant  Impact  RaMlve  to  Isauance 
of  a  Permit  to  Reld  Test  GanatteaWy 
Engineered  Alfalfa  Plants 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  die  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  die  Animal  and  Plant 
Healdi  Inspection  Service  relative  to  die 
issuance  of  a  permit  to  the  Northrup 
King  Gompany,  to  allow  the  field  testing 
in  the  State  of  Minnesota  of  alfalfa 
plants  genetically  engineered  to  express 
a  gene  from  Streptomyoes 
viridochromogeaes,  whidi  provides 
resistance  to  the  ghdosinate-class  of 
herbicides.  The  assessment  provides  a 
basis  for  the  conclusion  thst  the  field 
testing  of  these  genetically  engineered 
alfalfa  plants  will  not  present  a  risk  of 
introduction  of  dissemination  of  a  plant 
pest  and  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment  Based  upon  this  finding  of 
no  significant  impact  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

addresses:  Copies  of  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available  for 
public  inspection  at  Biotechnology, 
Biologies,  and  Environmental  Protection, 
Aniaial  and  Plant  Health  Inspection 
service,  U.S.  Department  of  Agriculture, 
Room  850,  Federal  Building,  6505 
Belcrest  Road,  HyattsviQe,  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Quentin  B.  Kidiitxk,  Kotechnologist, 
Biotecnnology  Permit  Unit 
Diuteuinoiugy,  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Heallh  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  841, 
Federal  Building.  6505  Qekaest  Road. 


HyattsviDe,  MD  20782,  (301)  436-6774. 
For  copies  of  die  environmental 
assessment  and  Rn<<ing  of  no  significant 
impact  write  Ms.  Lindia  Gordon  at  tlus 
same  address.  The  environmeatal 
assessment  should  be  requested  under 
accession  number  89-038-01. 

SUPPLEMENTARY  INTORMATION: . 

The  regulations  in  7  GFR  part  340 
regulates  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  genetically 
engineered  organisms  and  products  that 
are  plant  pests  or  that  there  is  reason  to 
believe  are  plant  pests  (regulated 
articles).  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States.  The 
regulations  set  fordi  procedures  for 
obtaining  a  limited  permit  for  the 
importation  or  interstate  movement  of  a 
regulated  article  and  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  diat  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

The  Northrup  King  Company,  of 
Stanton,  Minnesota,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  to  field  test  alfalfa 
.  plants  genetically  engineered  to  express 
a  gene  from  Streptomyces 
viridochromogenes,  which  provides 
resistance  to  the  glufosinate-class  of 
herbicides.  The  field  trial  will  take  place 
in  Stanton,  Minnesota. 

In  the  course  of  re\'iewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
alfalfa  plant  under  the  conditions 
described  in  the  Northrup  King 
Company  application.  APHIS  concluded 
that  the  field  testing  will  not  present  a 
risk  of  plant  pest  introduction  or 
dissemination  and  win  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  which 
are  based  on  data  submitted  by  the 
Northrup  King  Gompany,  as  well  as  a 
review  of  other  rdevant  literature, 
provide  the  public  with  douaeacntat— 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 
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The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  siunmarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  A  gene  from  Streptomyces 
viridochromogenes  has  been  inserted 
into  an  alfalfa  chromosome.  The 
expression  of  this  gene  provides 
resistance  to  the  glufosinate-class  of 
herbicides.  In  nature,  genetic  material 
contained  in  a  chromosome  is  generally 
transferred  to  another  sexually 
compatible  plant  by  cross-pollination.  In 
this  field  trial,  no  introduction  gener  can 
spread  to  another  plant  by  cross- 
pollination,  because  the  genetically 
engineered  alfalfa  plants  will  be  mowed 
to  prevent  flower  formation.  Thus,  no 
poUen  will  be  produced  by  any  alfalfa 
plant  in  this  experiment 

2.  Neither  the  glufosinate  acetyl 
transferase  gene  itself  nor  its  gene 
product  confers  on  alfalfa  any  plant  pest 
characteristic. 

3.  The  bacterium  Streptomyces 
viridochromogenes,  from  which  the 
glufosinate  acetyl  transferase  gene  was 
isolated,  is  not  a  plant  pest 

4.  The  vector  used  to  transfer  the 
glufosinate  acetyl  transferase  gene  to 
alfalfa  plant  cells  has  been  evaluated  for 
its  use  in  this  specific  experiment  and 
does  not  pose  a  plant  pest  risk  in  this 
experiment.  The  vector,  although 
derived  from  the  DNA  of  a  tumor 
inducing  (Ti)  piasmid  with  known  plant 
pathogenic  potential,  has  been 
disarmed;  that  is,  genes  that  are 
necessary  for  pathogenicity  have  been 
removed  frwm  the  vector.  The  vector  has 
been  tested  and  shown  to  be  not 
pathogenic  to  any  susceptible  plant. 

5.  The  vector  agent  Agrobacterium 
tumefaciens,  a  phytopathogenic 
bacterium,  was  used  to  deliver  the 
vector  DNA  and  the  glufosinate  acetyl 
transferase  gene  into  alfalfa  plant  cells. 
The  vector  agent  has  been 
chemotherapeutically  eliminated  and 
shown  to  be  no  longer  associated  with 
any  regenerated  alfalfa  plant. 

0.  Horizontal  movement  or  gene 
transfer  of  the  glufosinate  acetyl 
transferase  gene  is  not  possible.  The 
vector  acts  by  delivering  and  inserting 
the  gene  into  an  alfalfa  chromosome 
(i.e.,  chromosomal  DNA).  The  vector 
does  not  survive  in  or  on  any 
transformed  alfalfa  plant  No 
mechanism  for  horizontal  movement  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  from  a  chromosome  of  a 
transformed  plant  to  any  other 
organism. 

7.  The  size  of  the  field  test  plot  is 
small  and  will  be  located  on  a  private 


research  farm  in  a  rural  area,  which  will 
provide  good  security. 

The  environmental  assessment  and 
finding  of  no  signicaat  impact  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Pohcy  Act  of 
1969  (NEPA)  (42  U.S.C.  4331  at  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509).  (3)  USDA 
Regulations  Implementing  NEPA  [7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979,  and  44  FR  51272-51274. 
August  31, 1979). 

Done  in  Washington,  DC.  this  11th  day  of 
August  1989.  1 

lames  W.  Glosser.        1 

Administrator,  Animal  and  Plant  Health 
Inspectian  Service. 

[FR  Doc.  89-19242  Filed  8-15-89;  8:45  am] 
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(Docket  No.  89-125] 

Availability  of  Environmental 
AssMsnwnt  and  Hndlng  of  No 
Significant  Impact  fMativa  to 
laauanca  of  a  Parmit  To  Field  Test 
Genetically  Engineered  Bacterium; 
Ciavibacter  xylb  tubep.  cynodonUs 

AOENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
Acnow  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  Crop  Genetics 
International,  to  allow  the  field  testing 
in  the  State  of  Maryland  oi  Ciavibacter 
xyli  subsp.  cynodontk,  a  bacterium 
genetically  engineered  to  express  the 
delta-endotoxin  gene  of  Bacillus 
thuringiensis  var.  kurstaki,  another 
bacterium,  in  rice.  The  assessment 
provides  a  basis  for  the  conclusion  that 
the  field  testing  of  geaetically 
engineered  Ciavibacter  xyli  subsp. 
cynodontis  will  not  present  a  risk  of 
introduction  or  dissemination  of  a  plant 
pest  and  will  not  have  any  significant 
impact  on  the  quality  of  the  human 
environment  Based  upon  this  finding  of 
no  significant  impact  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 
AOORESSES:  Copies  (rf  the 
environmental  assessment  and  finding 
of  no  significant  impact  are  available  for 
public  inspection  at  Biotechnology. 
Biologies,  and  Environmental  Protection. 


Animal  and  Plant  Health  Inspection 
Service,  U.S.  Department  of  Agriculture. 
Room  850,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Sally  McCammon,  Biotechnologist. 
Biotechnology  Permit  Unit 
Biotechnology  Biologies,  and 
Environmental  Protection.  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  845. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8761. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
accession  number  89-053-01. 

SUPPtEMENTARY  INFORMATION:  Hie 

regulations  in  7  CFR  part  340  regulate  the 
introduction  (importation,  interstate 
movement  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  can  be  Introduced  in 
the  United  States.  He  regulations  set 
forth  procedures  for  obtaining  a  limited 
permit  for  the  importation  or  interstate 
movement  of  a  regulated  article  and  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article. 
The  Animal  and  iHant  Hiealth  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

Crop  Genetics  International,  of 
Hanover,  Maryland,  has  submitted  an 
application  for  a  permit  for  release  into 
the  environment  to  field  test  the 
bacterium  Ciavibacter  xyli  subsp. 
cynodontis,  genetically  engineered  to 
express  the  delta-endotoxin  gene  of 
Bacillus  thuringiensis  var.  kurstaki  in 
rice.  The  field  trial  will  take  place  ui 
Queen  Annes  County.  Maryland. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
Ciavibacter  xyli  subsp.  f^odontis 
bacterium  under  the  conditions 
described  in  the  Crop  Genetics 
International  application.  APHIS 
concluded  that  the  field  test  will  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 
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The  enviroiUBeotal  assesainont 
finding  of  no  significant  fanpact  wUch 
are  based  on  data  aubnitted  by  Crop 
Genetics  International  as  wdl  as  a 
review  of  other  relevant  literature, 
provide  the  public  tvith  documentation 
of  APHIS'  review  and  analyus  ai  the 
envinmmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'  finding  of 
no  significant  impact  are  summarized 
below  aiul  are  contained  in  the 
environmental  assessment. 

1.  The  delta-endotoxin  gene  from 
Bacillus  thuringiensis  was  inserted  into 
the  Ciavibacter  xyli  subsp.  cynodontis 
genome.  The  gene  is  lost  from  the 
bacterium  at  die  rate  of  once  in  every 
12,500  bacterial  cells  per  generation  in 
vitro.  Both  the  revertant  (which  has  lost 
the  delta-mdotoxin  gene]  and  the 
naturally  occtirring  bacterial  strains 
grow  faster  (14  percent  growth  rate 
differential  in  laboratory  medium)  than 
the  recombinant  bacterium.  In  the  field, 
using  ccHU,  revertant  bacteria  can  make 
up  to  6  percent  of  the  population  of  the 
bacterium,  depending  on  the  plant  part 
by  the  end  of  the  growing  season.  Thus, 
the  delta-endotoxin  gene  will  eventually 
be  lost  from  the  recombinant  bacterium. 

2.  The  genetic  alterations  are  not 
expected  to  enhance  any  plant 
pathogenic  property  of  the  recombinant 
bacterium  as  compared  to  the  parental 
strain  of  Ciavibacter  xyli  subsp. 
cynodontis  that  is  already  present  in  the 
State  of  Maryland  where  the  test  plot  is 
located. 

3.  Although  Ciavibacter  xyli  subsp. 
cynodontis  is  transferred  by  mechanical 
means;  e.g.,  cutting  tools,  to  other  plants, 
it  is  not  transferred  easily  by  other 
mechanisms  in  the  field.  Transfer  to 
other  plants  by  mechanical  transfer  will 
be  minimized  in  the  field  plot  designs 
and  field  plot  protocols,  which  include 
buffer  zones  and  tool  disinfestation.  The 
bacterium  does  not  appear  to  proliferate 
outside  the  host  plant.  In  addition, 
regular  monitoring  for  the  recombinant 
bacterium  will  ensure  that  if  it  spreads 
to  plants  at  the  edge  of  the  test  plots,  it 
will  be  detected. 

4.  Dissimination  of  Ciavibacter  xyli 
subsp.  cynodontis  does  not  occur  in  rice 
seed,  although  it  has  been  shown  to 
occur  in  com.  However,  all  seed  not 
used  for  research  purposes  (in  • 
contamment]  will  be  destroyed, 
preventing  transfer  by  this  mechanism. 

5.  Data  have  been  provided  by  the 
company  to  demonstrate  that  the 
probability  of  transfer  of  the  delta- 
endotoxin  gene  bom  the  recombinant 
badterium  to  other  micro-organisms  is 
extremely  remote. 

6.  The  recombinant  bacterium  has  a 
relatively  low  order  of  toxicity  to 


susceptible  Bisects.  Tha  fidd  teat  plot  is 
very  aaaU.  Hwfelara,  Ike  iatrodaction 
of  flie  teooanhinaet  baderima  poaes  no 
significant  impact  on  soscepliUe  insect 
populations. 

7.  IlKre  were  no  listed  Qannary  t 
1989,  50  CFR  17.11  and  17.12)  threatened 
or  endangered  insect  species  present  in 
the  test  site  in  Maryland,  so  tiim 
introdttcti(Hi  of  dw  recombfriant 
bacterium  poses  no  risk  to  these 
threatened  insects. 

8.  The  inherent  properties  of 
Ciavibacter  xyli  subsp.  cynodontis  and 
the  recombinant  bacterium  indicate  that 
there  are  no  human  health  risks.  Tlie 
bacterium  does  nt  grow  at  human  body 
temperature.  The  bacterium  has  been 
shown  not  to  be  pathogenic  or  toxic  in 
mammalian  tests.  In  addition,  all  crops 
will  be  used  for  research  purposes  or 
destroyed  so  that  there  will  be  no 
dietary  cxpcs-ire  to  humans. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C  4331  et  seq.], 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509],  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384. 
August  28, 1979.  and  44  FR  51272-51274. 
August  31. 1979). 

Done  in  Wasiiington.  DC.  this  11th  day  of 
August  1989. 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Inspection 
Service. 
[FR  Doc.  8»-19243  Filed  8-15-89;  8:45  am| 
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[Docket  Na  89-138] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  Relative  to  Issuance 
of  a  Permit  To  Field  Test  Genetically 
Engineered  Tottacco  Plants 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  tio  significant  impact  have 
been  prepared  by  the  Animal  and  Piaat 
Health  Inspection  Service  relative  to  the 
issuance  of  a  permit  to  BioTedmica 
Agriculture,  Inc.  to  allow  the  field 
testing  in  the  State  of  Wisconsin  of 
genetically  engineered  tobacco  plants 
modified  to  express  a  difaydropicdiinic 
acid  synthase  gene  (DHDPS)  whicfa 


provides  facBsaaed  nntriant  valae  to  4w 
pkMt  The  aacwsmsnt  provides  a  basis 
for  the  condusion  that  die  field  testiag 
of  these  genetically  tiigiiiwred  tobacco 
plants  wUl  not  present  a  risk  ef 
introduction  or  disseaninatioii  of  a  plant 
pest  and  mil  not  have  any  signfficant 
impact  on  the  quality  of  the  human 
environment.  Biased  upon  this  finding  of 
no  significant  impact,  ttie  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

ADDRESSES:  Copies  of  the 
environmental  assessment  of  no 
significant  impact  are  available  for 
public  inspection  at  Biotechnology, 
Biologies,  and  Environmental  Protection. 
Animal  and  Plant  Health  Inspection 
Service,  U^  Department  of  Agriculture, 
Room  841,  Federal  Building,  6505 
Belcrest  Road.  HyatUville.  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Sivramiah  Shantharam. 
Biotechnologist.  Biotechnology  Permit 
Unit  Biotechnology,  Biologies,  and 
Environmental  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  841, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-6774. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  write  Ms.  Linda  Gordon  at  this 
same  address.  The  environmental 
assessment  should  be  requested  under 
'  accession  number  89-116-20. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  control  and 
direct  the  introduction  (importation, 
interstate  movement  and  release  into 
the  environmenl]  of  genetically 
engineered  organism's  and  products  that 
are  plant  pests  or  that  there  is  reason  to 
believe  are  plant  pests  (regulated 
articles).  A  permit  must  be  obtained 
before  a  regulated  article  can  be 
introduced  in  the  United  States.  The 
regulations  set  forth  procedures  for 
obtaining  a  limited  permit  for  the 
importation  or  interstate  movement  of  a 
regulated  article  and  for  obtaining  a 
permit  for  the  release  into  the 
environment  of  a  regulated  article.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  stated  that  it  would 
prepare  an  environmental  assessment 
and,  when  necessary,  an  environmental 
impact  statement  before  issuing  a  permit 
for  the  release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

BioTeciinica  Agriculture,  Inc., 
Cambridge,  Massachusetts,  has 
submitted  an  application  for  a  permit  for 
release  into  the  environmeot  to  field  test 
genetically  engineered  tobacco  plants 
modified  to  express  a  dihydropicoHnic 
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add  tynthase  gene  PHDPS),  which 
provides  increased  nutrient  value  to  the 
plant  The  field  trial  is  to  take  place  in 
Dane  County.  Wisconsin. 

In  the  course  of  reviewing  the  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  of  releasing  the 
tobacco  plants  under  the  conditions 
described  in  the  BioTechnica 
Agriculture.  Inc..  application.  APHIS 
concluded  that  the  field  testing  will  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination  and  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact,  which 
are  based  on  data  submitted  by 
BioTechnica  Agriculture,  Ina  as  well  as 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'S  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  testing. 

The  facts  supporting  APHIS'S  finding 
of  no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment 

1.  A  DHDPS  gene  from  E.  Coli  has 
been  inserted  into  a  tobacco 
chromosome.  In  ttiis  field  trial  none  of 
the  introduced  genes  can  spread  to  any 
other  plant  because  the  test  plants  will 
not  be  allowed  to  flower.  In  nature,  the 
genetic  material  contained  in  a 
chromosome  can  only  be  transferred  to 
another  sexually  compatible  plant  by 
cross-pollination  and  fertilization. 

2.  Neither  the  DHDPS  gene  nor  its 
gene  product  confers  on  tobacco  any 
plantjpest  characteristics. 

3.  Ine  DHDPS  gene  does  not  provide 
the  transformed  tobacco  plants  with  any 
measurable  selective  advantage  over 
nontransformed  tobacco  plants  in  their 
ability  to  be  disseminated  or  to  become 
established  in  the  environment 

4.  The  vector  used  to  transfer  the 
DHIM>S  gene  to  tobacco  plants  has  been 
evaluated  for  its  use  in  this  specific 
experiment  and  does  not  pose  a  plant 
pest  risk.  The  vector,  althouj^  derived 
from  a  DNA  sequence  with  known  plant 
pathogenic  potential,  has  been 
disarmed:  that  is.  the  genes  that  are 
necessary  for  pathogcmicity  have  been 
removed.  The  vector  also  has  been 
tested  and  shown  to  be  not  pathogenic 
to  a  susceptible  plant 

5.  The  vector  agent  the 
phytopathogenic  bacterium  that  was 
used  to  deliver  the  vector  IMA  carrying 
the  DHDPS  gene  into  tobacco  plant 
cells,  was  eUminated  and  is  no  longer 
associated  with  die  transfbnned  tobacco 
plants. 

0.  Horfsmtal  movement  of  genetic 
roatertal  after  intertion  into  the  plant 
genome  (Uh  into  t^nuootraiatDNA) 


has  not  been  demonstsated.  After 
delivering  and  inserting  the  DNA  to  be 
transferred  into  the  tobacco  genome,  the 
vector  does  not  survive  in  or  on  the 
transformed  plant.  No  mechanism  is 
known  to  exist  in  nature  to  move  an 
inserted  gene  horizontally  from  a 
chromosome  of  a  transformed  plant  to 
any  other  organism. 

7.  The  field  test  plot  will  be  9,000 
square  feet  in  size,  and  the  test  plants 
will  be  located  approximately  1  mile 
from  any  other  tobacco  plants. 

The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.&C  4331  et  seg.). 
[2]  Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  Parts  1500-1509),  (3)  USDA 
Regulations  Implementing  NEPA  (7  CFR 
part  lb),  and  (4)  APHIS  Guidelines 
Implementing  NEPA  (44  FR  50381-50384, 
August  28, 1979,  and  44  FR  51272-51274. 
August  31, 1979). 

Done  in  Washington,  DC,  this  11th  day  of 
August  1989. 

James  W.  Glosser. 

Administrator.  Animal  arid  Plant  Health 
Inspection  Service. 

[FR  Doc.  89-19244  Filed  S>15-69;  8:45  am] 
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Cofiunodity  Credit  Corporation 

Propoaed  Detarminatlona  With  Regard 
to  the  1990  Upland  Cotton  Program 

AQENCY:  Commodity  Credit  Corporation. 
USDA 

ACTKM:  Notice  of  proposed 
determinations. 


recourse  loan  program  should  be 
implemented  and.  if  so.  the  appropriate 
loan  level  and  the  method  of  adjustment 
to  a  lint  basis;  and  (h)  other  related 
determinations. 

These  determinations  ate  to  be  made 
in  accordance  with  the  A^icultural  Act 
of  1949,  as  amended  (the  "1949  Act"), 
and  the  Commodity  Credit  Corporation 
(CCC)  Charter  Act  as  amended. 
EFFECnVE  date:  Comments  must  be 
received  on  or  before  October  16. 1989 
in  order  to  be  assured  of  consideration. 
ADDRESS:  Bruce  R.  Weber,  Director, 
Commodity  Analysis  Division,  USDA- 
ASCS.  Room  3741.  South  Building,  P.O. 
Box  2415.  Washington,  DC  20013. 
FOR  FURTHER  INFORMATKMI  CONTACT: 

Charles  V.  Cunningham,  Leader,  Fibers 
Group,  Commodity  Analysis  Division, 
USDA-ASCS,  Room  3758  South 
Building.  P.O.  Box  2415,  Washington,  DC 
20013  or  call  (202)  447-7954.  The 
Preliminary  Regulatory  Impact  Analysis 
describing  the  options  coisidered  in 
developing  this  proposed  determination 
and  the  impact  of  implementing  each 
option  is  available  on  request  from  the 
above-named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  designated  as  "major."  It  has 
been  determined  that  these  program 
provisions  wiU  result  in  an  annual  effect 
on  the  economy  of  $100  mfllion  or  more. 
The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
catalogue  of  Federal  Domestic 
Assistance,  to  which  this  notice  applies 
are: 


summary:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1990 
crop  of  upland  cotton:  (a)  Whether  Plan 
A  or  Plan  B  should  be  knplemented  and 
the  loan  repayment  level  to  be  in  effect 
under  the  chosen  Plan;  (b)  whether  first 
handler  certificates  should  be  issued 
and,  if  so,  what  restrictions  should  be 
placed  on  the  use  of  such  certificates;  (c) 
whether  loan  deficiency  payments 
should  be  made  available,  and,  if  so. 
whether  such  payments  should  be  made 
available  in  cash  only  or  in  cash  and 
commodity  certificates;  (d)  the 
percentage  reduction  upder  the  acreage 
reduction  program  [A^];  (e)  whether  an 
optional  land  diversion  program  should 
be  established  and,  if  ro.  the  percentage 
of  diversion  required  undw  such  a 
program;  (f)  whetiier  to  implement  the 
Inventory  redaction  or  "half-ARF* 
provision:  (g)  whether  a  seed  cotton 


TiOes 

Numben 

CoownodWy  Loans  and  Purchases^ — 
Cotton  Production  StabOzation-.. 

10051 
10.052 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  Is  not 
applicable  to  this  notice  since  the  CCC 
is  not  required  by  5  U.S.C  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  jHoposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

It  has  been  determined  by 
environmental  evaluation  that  this 
action  will  have  no  signifieant  impact  on 
the  quality  of  the  human  eiivironment 
Therefore,  neither  an  enviionmental 
assessment  nor  an  Envirodmental 
Impact  Statemmt  is  needed. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Oeder  12372 
which  requires  intergovenimental 
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consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V.  published  at  48  FR 
29115  (June  24, 1983). 

On  April  5, 1989  (FR  Vol.  54,  No.  64),  a 
notice  of  proposed  determinations  was 
published  which  set  forth  provisions 
common  to  the  1990  feed  grains,  wheat, 
upland  cotton,  extra  long  staple  (ELS) 
cotton,  and  rice  price  support  and 
production  adjustment  programs. 

Accordingly,  the  following  program 
determinations  are  proposed  to  be  made 
by  the  Secretary  with  respect  to  the  1990 
crop  of  upland  cotton: 

a.  Plan  A/Plan  B  and  Loan 
Repayment  Level.  Section  103A(a)(5)  of 
the  1949  Act  provides  that  if  the 
Secretary  determines  that  the  prevailing 
world  market  price  for  upland  cotton 
(adjusted  to  United  States  quality  and 
location)  is  below  the  loan  level 
'  determined  imder  Section  103A(a)(l) 
and  (2),  then,  in  order  to  make  IJnited 
States  upland  cotton  competitive  in 
world  markets,  the  Secretary  shall 
implement  the  provisions  of  Plan  A  or 
Plan  B. 

If  the  Secretary  elects  to  implement 
Plan  A,  the  Secretary  shall  permit  a 
producer  to  repay  a  loan  made  for  the 
1990  crop  at  a  level  determined  and 
annoimced  by  the  Secretary  at  the  same 
time  the  Secretary  announces  the  1990 
loan  leveL  Such  payment  level  for  the 
1990  crop  shall  not  be  less  than  80 
percent  of  the  1990  loan  level  Such 
repayment  level  once  annoimced  for  the 
crop,  shall  not  thereafter  be  changed. 

Siection  103A(a)(5)  further  provides 
that  if  the  Secretary  elects  to  implement 
Plan  B,  the  Secretary  shall  permit  a 
producer  to  repay  a  loan  made  for  the 
1990  crop  at  the  lesser  of  (1)  the  1990 
loan  level  or  (2)  the  prevailing  world 
market  price  for  upland  cotton  (adjusted 
to  United  States  quality  and  location), 
as  determined  by  the  Secretary.  Section 
103A(a)(5)  fiirther  provides  that  for  the 
1990  crop  of  upland  Cotton,  if  the 
prevailing  worid  market  price  for  cotton 
(adjusted  to  United  States  quality  and 
location)  as  determined  by  the 
Secretary,  is  less  than  80  percent  of  the 
1990  loan  level  the  Secretary  may 
permit  a  producer  to  repay  the  1990  loan 
at  such  a  level  (not  in  excess  of  80 
percent  of  the  1990  loan  level)  as  the 
Secretary  determines  will  (1)  minimize 
potential  loan  forfeitures;  (2)  minimize 
the  accumulation  of  cotton  stocks  by  the 
Federal  Government:  (3)  minimize  the 
cost  incurred  by  the  Federal 
Government  in  storing  cotton;  and  (4) 
allow  cotton  produced  in  the  United 
States  to  be  marketed  freely  and 
competitively,  both  domestically  and 
internationally. 


Comments  are  requested  on  whether 
Plan  A  or  Plan  B  should  be  implemented 
and  the  level  of  the  loan  repayment  rate. 

b.  First  Handler  Certificates.  Section 
lG3A(a)(5)(D]  of  the  1949  Act  provides 
for  the  Secretary  to  make  payments  to 
first  handlers  in  the  form  of  negotiable 
marketing  certificates  if  the  Secretary 
determines  that  a  loan  program  carried 
out  in  accordance  with  Plan  A  or  Plan  B 
fails  to  make  upland  cotton  fully 
competitive  in  world  markets  and  that 
the  prevailing  world  market  price  of 
upland  cotton  (adjusted  to  United  States 
quality  and  location)  is  below  the 
current  loan  repayment  rate.  CCC  may 
assist  any  person  receiving  such 
negotiable  marketing  certificates  in  the 
redemption  of  such  certificates  for  cash, 
or  marketing  or  exchange  of  such 
certificates  for  upland  cotton  owned  by 
CCC  or,  if  CCC  and  the  person  agree 
other  agricultural  commodities  or  the 
products  therof  owned  by  the  CCC  at 
such  times,  in  such  manner,  and  at  such 
price  levels  as  CCC  determines  will  best 
effectuate  the  purposes  of  the  first 
handler  program. 

Comments  are  requested  with  respect 
to  (1)  whether  first  handler  certificates 
should  be  issued,  (2)  what  restrictions 
should  be  placed  on  the  use  of  such 
certificates. 

c.  Loan  Deficiency  Payments.  Section 
103A  (b)(l)H[5)  of  die  1949  Act  provides 
that  for  the  1990  crop  of  upland  cotton, 
the  Secretary  may  make -payments 
available  to  producers  who,  although 
eligible  to  obtain  a  loan,  agree  to  forgo 
obtaining  such  loan  in  return  for  such 
payments.  Pursuant  to  that  section, 
payments  shall  be  computed  by 
mtdtiplying  (1)  the  loan  payment  rate,  by 
(2)  the  quanti^  of  upland  cotton  the 
producer  is  eligible  to  place  imder  loan. 
The  section  provides  that  the  loan 
payment  rate  shall  be  the  amount  by 
which  the  loan  level  exceeds  the  loan 
repayment  rate  and  that  the  quantity  of 
upland  cotton  eligible  to  be  placed 
under  loan  may  not  exceed  the  product 
obtained  by  multiplying  the  individual 
farm  program  acreage  for  the  crop  by 
the  farm  program  payment  yield 
established  for  the  farm.  Section  103A(b) 
further  provides  that  the  Secretary  may 
make  up  to  one-half  the  amount  of  such 
payment  in  the  form  of  negotiable 
marketing  certificates. 
Comments  are  requested  on  whether 

loan  deficiency  payments  should  be 
made  available  and.  if  so,  the 

percentage  of  each  loan  deficiency  . 

payment  to  be  made  available  in  the 

form  of  negotiable  marketing 

certificates, 
d.  Acreage  Reduction  Program. 

Section  103A(f)  of  the  1949  Act  provides 

that  with  respect  to  the  1990  crop  of 


upland  cotton,  if  the  Secretary 
determines  the  total  supply  of  upland 
cotton,  in  the  absence  of  an  acreage 
reduction  program  (ARP),  will  l>e 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emergency,  the  Secretary  may  provide 
for  an  acreage  reduction  program. 

If  the  Secretary  elects  to  put  an  ARP 
into  effect  for  1990,  the  Secretary  shall 
announce  the  program  not  later  than 
November  1, 1989.  The  Secretary  shall 
to  the  maximum  extent  practicable, 
carry  out  an  ARP  for  the  1990  crop  of 
upland  cotton  in  a  manner  that  will 
result  in  a  carryover  of  4  million  bales  of 
upland  cotton. 

If  an  upland  cotton  ARP  is  announced. 
such  reduction  shall  be  achieved  by 
applying  a  uniform  percentage  reduction 
not  to  exceed  25  percent  to  the  upland 
cotton  crop  acreage  base  for  the  crop  for 
each  upland  cotton-producing  farm. 
Producers  who  knowingly  produce 
upland  cotton  in  excess  of  the  permitted 
upland  cotton  acreage  for  the  farm  shall 
be  ineligible  for  loans  and  payments 
with  respect  to  that  farm.  Acreage  on 
the  farm  to  be  devoted  to  conservation 
uses  shall  be  determined  by  dividing  (1) 
the  product  obtained  by  multiplying  the 
number  of  acres  required  to  be 
withdrawn  from  the  production  of 
upland  cotton  times  the  number  of  acres 
planted  to  upland  cotton  by  (2)  the 
number  of  acres  authorized  to  be 
planted  to  such  commodity  under  the 
limitation  established  by  die  Secretary. 
Tbis  acreage  is  referred  to  as  "reduced 
acreage." 

Comments  are  requested  on  whether 
an  ARP  should  be  implemented  and.  if 
so,  the  appropriate  percentage  level  of 
such  limitation. 

e.  Land  Diversion  Program.  Section 
103A(f)(4)(A)  of  the  1949  Act  provides 
that  the  Secretary  may  make  land 
diversion  payments  to  producers  of 
upland  cotton,  whether  or  not  an  ARP  is 
in  effect  if  the  Secretary  determines  that 
such  land  diversion  payments  are 
necessary  to  assist  in  adjusting  the  total 
national  acreage  of  upland  cotton  to 
desirable  goals.  Such  land  diversion 
payments  shall  be  made  to  producers 
who,  to  the  extent  prescribed  by  the 
Secretary,  devote  to  approved 
conservation  uses  an  acreage  of 
cropland  on  the  farm  in  accordance  with 
land  diversion  contracts  entered  into 
with  the  Secretary. 

The  «unonnts  payable  to  producers 
under  land  diversion  contracts  may  be 
determined  through  the  submission  of 
bids  for  such  contracts  by  producers  in 
such  manner  as  the  Secretary  mSy 
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prescribe  or  through  auch  other  means 
88  the  Secretary  determines  appropriate. 
In  determining  the  acceptabiUty  of 
contract  offers,  the  Secretary  shall  take 
into  consideration  the  extent  of  the 
diversion  to  be  undertaken  by  the 
producers  and  the  productivity  of  the 
acreage  diverted.  The  Secretary  shall 
limit  the  total  acreage  to  be  diverted 
under  agreements  in  any  county  or  local 
community  so  as  not  to  affect  adversely 
the  economy  of  the  county  or  local 
community. 

Any  additional  acreage  reduction, 
beyond  the  ARP.  under  a  land  diversion 
program  would  be  at  a  producer's 
option. 

Comments  are  requested  with  respect 
to  the  need  for  an  optional  land 
diversion  program  as  well  as  the 
provisions  of  such  program. 

f.  Inventory  Reduction  Program. 
Section  103A(g]  of  the  1949  Act  provides 
that  the  Secretary  may  make  payments 
available  to  producers  whe:  (1)  Agree  to 
forgo  obtaining  a  loan;  (2]  agree  to  forgo 
receiving  deficiency  payments;  and  (3) 
do  not  plant  upland  cotton  for  harvest  in 
excess  of  the  crop  acreage  base  reduced 
by  one-half  of  any  acreage  required  to 
be  diverted  from  production  under  the 
announced  acreage  reduction  program. 
Sodi  payments  shall  be  made  in  the 
form  of  upland  cotton  which  is  owned 
by  CCC  and  shall  be  subject  to  the 
availability  of  such  upland  cotton. 
Payments  under  this  program  shall  be 
determined  by  multiplying  (a]  the  loan 
payment  rate  (loan  rate  minus  loan 
repayment  rate)  by  (b)  the  quantity  of 
upland  cotton  the  producer  is  eligible  to 
place  under  loan. 

Comments  are  requested  on  whether 
the  inventory  reduction  program  would 
be  implemented  for  the  1990  crop  of 
upland  cotton. 

g.  Loan  Level  for  Seed  Cotton. 
CcHisideration  is  being  given  as  to 
whether  recourse  loans  should  be  made 
available  to  producers  of  seed  cotton  for 
the  1990  crop  pursuant  to  ttie  authority 
of  the  Charter  Act  and,  if  sa  the  level  at 
which  such  loans  should  be  made 
available  for  seed  cotton  under  the  1990 
program. 

Comments  are  requested  on  whether  ■ 
seed  cotton  recourse  loan  program 
should  be  implemented  and,  if  so,  the 
appropriate  loan  level  for  teed  cotton 
and  the  method  of  adjustment  to  a  lint 
basis  for  the  purpose  of  detenninmg  the 
seed  cotton  loan  value. 

h.  Other  Related  Provisions,  A 
number  of  other  determinations  must  be 
made  in  order  to  carry  oat  the  upland 
cotton  loan  program  such  as:  (1) 
Premiums  and  discounts  for  grades, 
stajriea.  and  other  qualities  (2) 
establishment  of  base  loan  rates  by 


warehouse  location;  and  (3)  such  other 
provisions  as  may  be  necessary  to  carry 
out  the  program. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
may  be  received  relating  to  these  issues. 

Autiiority:  7  U.S.C.  1444-1.  and  1445b-4;  15 
U.S.C.  n4b  and  714c. 

Signed  at  Washington.  DC  on  August  7, 
1989.  j 

John  Stevenson,  ' 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  89-19120  FUe(J  ft-15-89;  8:45  am] 
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Fortst  Service 


Spring  Creek  Timber  Harvest  Lewis 
and  Clark  National  Forest,  Meagher 
County,  MT 

ACnOM:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  analyze  and  disclose 
the  environmental  impacts  associated 
with  implementation  of  actions 
scheduled  in  the  Lewis  &  Clark  National 
Forest  Land  and  Resource  Mana^ment 
Plan  of  June,  1986.  for  the  Spring  Creek 
Geographic  Unit  (LB-11).  Included  in 
these  actions  are  timber  harvesting  and 
road  construction  and  reconstruction. 

Preliminary  scoping  has  been  done  for 
this  analysis  by  an  interdisciplinary 
team  from  the  Lewis  and  Clark  National 
Forest  The  following  issues  have  been 
identified  in  relation  to  die  proposed 
actions: 

1.  What  are  the  effects  on  wildlife  and 
fisheries  resources,  with  emphasis  on 
elk  habitat  effectivoKss,  and  on  old 
growth  dependent  and  snag  dependent 
species? 

2.  What  are  the  opportunities  for 
converting  stagnant  stands  to  healthy 
growing  stands,  reducing  impact  of 
insect  and  disease,  creating  vegetation 
diversity,  and  providing  commercial 
timber  sales? 

3.  What  is  the  relative  cost  efficiency 
of  alternatives  including  the  proposed 
action? 

4.  What  are  the  effects  on  the  existing 
Forest  road  and  trail  system  and  how 
will  the  existing  and  new  system  need  to 
be  managed? 

5.  What  are  the  effects  on  water 
quality  and  quantity,  and  the  effects  on 
the  riparian  areas? 

6.  What  are  the  effects  on  recreation 
andjand  uses  in  the  area,  especially  on 
visual  quality,  recreation  setting, 
cultural  resources,  roadless  values, 
snowmobiling,  outfitter  and  guide 


operations,  existing  elk  hunter 
opportunity,  and  mining  activity? 

7.  What  are  the  effects  on  the  range 
vegetation  resource  and  existing  grazing 
allotments  in  regards  to  forage 
availability,  livestock  use/distribution, 
noxious  weeds,  and  sensitive  plants? 

The  Forest  Service  is  seeking 
information  and  comments  from  Federal, 
State,  and  local  agencies  and 
individuals  or  organizations  who  may  be 
interested  in  or  affected  by  the  proposed 
actions.  The  agency  invites  written 
comments  and  suggestions  on  the  issues 
and  management  opportunities  in  the 
area  being  analyzed.  This  information 
will  be  used  in  preparing  the  draft 
environmental  impact  statement  (DEIS). 
This  proceeds  includes: 

1.  Identification  of  potential  issues 
related  to  the  proposed  action. 

2.  Identification  of  issaes  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Identification  of  alternatives  to  the 
proposed  action. 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

6.  Determination  of  potential 
cooperating  agencies  and  task 
assignments. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  on  or 
before  September  15, 1989,  to  receive 
timely  consideration  in  the  preparation 
of  the  DEIS. 

ADDRESSES:  Send  written  ctmiments  to 
Cari  Fager,  District  Ranger,  Musselshell 
Ranger  District,  809  2  NW.,  P.O.  Box  F. 
Hariowton,  MT  59036. 

FOR  nmTHEII  INFORMATION  CONTACT: 

David  Wanderaas,  Spring  Creek 
Interdisciplinary  Team  Leader, 
Musselshell  Ranger  District,  (406)  632- 
4391. 

SUFPLEMEMTARV  INFORMATION:  This  EIS 

will  tier  to  the  Lewis  and  Clark  National 
Forest  Land  and  Resouroe  Management 
Plan  of  June,  1986,  which  provides  goals 
and  objectives.  Forest-wide 
management  standards  and 
management  area  prescriptions  are 
identified  in  the  Man  to  provide  overall 
guidance  and  management  practices  in 
achieving  these  goals  and  objectives. 
The  primary  purpose  and  need  for  the 
proposed  action  is  to  be^n  harvesting  of 
timber  that  is  mature  and  overmature 
and/or  in  a  state  of  high  risk  from  insect 
and/or  disease,  and  to  help  supply 
commercial  demands  for  timber  on  a 
long  term  sustained  yield  basis.  These 
stands  of  timber  are  proposed  for 
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harvest  at  this  time  because  of  the  poor 
condition  and  mortality  occtirring  in 
them.  Timber  sales  were  projected  m  the 
Forest  Plan  in  the  Spring  Creek  and 
Whitetail  Creek  areas. 

The  proposed  projects  are  within  the 
Spring  Creek  Geographic  Unit  (LB-11)  as 
defined  by  the  Forest  Plan,  and  the 
Spring  Creek  Roadless  Area  (identified 
in  the  RARE  II  process).  The  analysis 
will  consider  timber  stands  within  an 
area  that  is  bounded  on  the  north  by  the 
District  Boundary,  on  the  east  by  Daisy 
Dean  Creek  and  Forest  Trail  619,  on  the 
south  and  southwest  by  the  Forest 
boundary,  and  on  the  west  by  the 
westerly  drainage  divide  of  Whitetail 
Creek  and  on  the  southwest  by  a  line 
from  Elephant  Rock  to  the  Forest 
Boundary. 

The  areas  of  proposed  harvest  for  the 
Spring  Creek  project  are  within 
Management  Areas  B  and  C  of  the 
Lewis  and  Clark  Forest  Plan  (p.  4-75). 
Management  Area  B  emphasizes  timber 
management  and  provides  for  moderate 
levels  of  livestock  production  while 
minimizing  impacts  to  other  resources. 
Management  Area  C  emphasizes 
maintenance  or  enhancement  of  existing 
elk  habitat  by  maximizing  habitat 
effectiveness.  Emphasis  is  also  directed 
toward  management  for  habitat 
diversity  to  support  a  variety  of  native 
wildlife  species.  Commodity  resource 
management  is  practiced  in 
Management  Area  C  where  it  is 
compatible  with  wildlife  habitat 
management  objectives. 

The  analysis  will  consider  a  range  of 
alternatives.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  all 
harvest  and  regeneration  activities  are 
deferred.  Other  alternatives  will 
examine  various  levels  and  locations  of 
treatment  and  regeneration  to 
emphasize  differing  mixes  of  timber  and 
non-timber  resource  values. 

The  analysis  will  disclose  the 
environmental  effects  of  alternative 
ways  of  implementing  management 
direction  outlined  in  the  Forest  Plan  and 
in  addressing  the  identified  issues.  The 
Forest  Service  will  analyze  and 
document  the  direct,  indirect,  and 
cumulative  environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  site  specific  mitigation 
measures  and  the  effectiveness  of  each 
proposed  mitigation  measure. 

The  public  is  invited  to  visit  with 
Forest  Service  officials  at  any  time 
during  the  EIS  preparation  prior  to  the 
issuance  of  the  Record  of  Decision. 
However,  two  periods  of  time  are 
identified  for  the  receipt  of  formal 
comments  on  the  analysis.  Tie  two 
public  comment  periods  are  during  the 
scoping  process  (throu^  one  month 


following  pubUcation  date  for  this 
notice)  and  during  the  formal  review 
period  of  the  draft  EIS  (estimated 
February-April,  1990). 

The  DEIS  is  estimated  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
February,  1990.  At  that  time  the  EPA 
will  publish  a  notice  of  availability  of 
the  DEIS  in  the  Federal  Rej^ter.  The 
comment  period  on  the  DEIS  will  be  for 
45  days  from  that  date  of  publication. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions.* 
Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC,  435  U.S.  519. 553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  die  courts. 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.). 

After  a  45-day  public  comment  period, 
the  comments  received  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  the  find  environmental 
impact  statement  (FEIS).  The  FEIS  is 
scheduled  to  be  completed  by  June, 
1990.  The  Forest  Service  will  respond  in 
the  FEIS  to  the  comments  received  on 


the  DEIS.  John  D.  Gonnan,  Forest 
Supervisor  for  the  Lewis  and  Clark 
National  Forest  the  responsible  official 
for  this  EIS,  will  make  a  decision 
regarding  this  proposal  after  considering 
the  comments,  responses  and 
environmental  consequences  discussed 
in  the  FEIS  as  well  as  applicable  laws, 
regulations,  and  policies.  The  decision 
and  reasons  for  die  decision  will  be 
documented  in  a  Record  of  Decision. 

Dated:  August  9, 1980. 

)(An  D.  Gonnan, 

Foreat  Superviaor.  Lewis  and  Clark  National 
Forest. 

[FR  Doc.  89-19248  Filed  6-15-80;  8:45  am] 

mama  cooe  s4i«-ii-m 


Exemption  From  Appeel  of  Tepee 
Butte  Recovery  Project,  Waiowo> 
Whitman  National  Foreet,  Oregon 

agency:  Forest  Service,  USDA 

action:  Notice  to  exempt  decision  from 
administrative  appeal. 

summary:  Between  August  25, 1988  and 
September  9, 1986,  the  Tepee  Butte  Rre 
burned  approximately  54,100  acres  of 
the  Hells  Canyon  National  Recreation 
Area  (NRA)  on  the  Wallowa-Whitman 
National  Forest  This  proposed  recovery 
project  consists  of  rehabiliation  of 
National  Forest  System  (NFS)  lands 
damaged  by  the  wildfire  and  the 
recovery  of  dead  and  dying  timber 
which  is  still  merchantable.  Due  to  the 
length  of  time  its  has  taken  to  develop 
an  acceptable  recovery  program  and  to 
properly  evaluate  its  effects,  the  time 
remaining  for  implementation  has 
become  critical.  Any  additional  delay 
will  result  in  significant  loss  of  the 
salvable  resources;  therefore,  the 
decision  to  rehabilitate  the  Wallowa* 
Whitman  National  Forest  lands  and 
offer  salvage  timber  for  sale  in  the 
Tepee  Butte  project  area  will  not  be 
subject  to  administrative  appeal 
pursuant  to  36  CFR  217.4(a)(ll). 

FOR  FURTHER  INFORMATION  contact: 

Questions  about  this  notice  should  be 
directed  to  Bruce  McMillan, 
Environmental  Coordinator,  Wallowa' 
Whitman  National  Forest  P.O.  Box  907. 
Baker,  Oregon  97814,  Phone  (503)  523- 
6391. 

SUPPLEMENTARY  information:  On 
August  25, 1988  a  lightning  storm  moved 
through  the  region  and  ignited  a  fire. 
Due  to  favorable  burning  conditions  and 
strong  winds,  the  fire  moved  rapidly, 
consuming  over  14,000  acres  in  the  first 
eight  hours.  During  this  time,  it  moved 
onto  the  Hells  Canyon  NRA  of  the 
Wallowa-Whitman  National  Forest  The 
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fire  was  finally  declared  controlled  on 
September  8, 1988,  after  burning 
approximately  54,100  acres.  In  the 
aftermath  of  the  Tepee  Butte  Fire  the 
Forest  Service  had  to  decide  if  it  should 
leave  the  burned  area  to  recover 
naturally,  rehabilitate  the  burned  area, 
and/or  provide  the  opportunity  to 
salvage  some  of  the  flre-killed  or 
severely  damaged  trees. 

Determining  whether  to  rehabilitate 
the  burned  area  involved  decisions  on 
how  to  do  so,  which  part  of  the  burned 
area  should  be  rehabilitated,  and 
determination  of  whe^er  to  provide  the 
opportunity  to  salvage,  what  type  of 
logging  ta  Qse,  and  whether  roads 
should  be  built. 

In  order  to  assist  the  Forest  Service  in 
making  these  difficult  decisions,  a  site- 
specific  project  environmental  impact 
statement  (BS)  was  prepared.  On 
October  7, 1968,  the  Wallowa-Whitman 
National  Forest  published  in  the  Faderal 
Register  a  Notice  of  Intent  to  prepare  an 
EIS  for  this  recovery  project  (53  FR 
39492).  Concurrent  with  the  decision  to 
initiate  an  EIS,  was  the  Forest  Service's 
commitment  to  fully  involve  the  public 
in  the  decision  making  process.  In  order 
to  facilitate  public  involvement,  the 
Forest  Supervisor  solicited  public 
comment  with  a  general  mailer,  in 
newpaper  ads,  and  in  four  public 
scoping  meetings.  Over  2,700  letters 
inviting  public  participation  on  the 
recovery  project  were  mailed  in 
October.  Meetings  with  environmental 
groups,  timber  industry,  local,  state,  and 
Federal  agencies  and  representatives 
were  also  held. 

Written  comments  were  solicited 
through  November  18, 198a  From  the 
hundreds  of  opinions  voiced  and  from 
written  comments  received,  major  issues 
emerged. 

Because  of  the  area's  unique  character 
and  sensitive  ecosystems,  some  special- 
interest  groups  have  opposed 
developments  such  as  roads,  trails,  and 
timber  harvest  sites.  Some  of  the  groups 
have  maintained  that  either  additional 
areas  be  designated  as  wilderness  or  Uie 
area  be  redesignated  as  a  National  Park. 
In  contrast,  other  groups  believe  part  of 
the  NRA  should  be  managed  to  produce 
high  level  of  commodities,  especially 
wood  products. 

Development  of  the  draft  EIS  resulted 
in  considerable  public  and  media 
interest.  The  Notice  of  Availability  of 
the  draft  EIS  was  published  in  the  May 
5, 1989,  Federal  Register  (54  FR  19425) 
and  made  available  to  the  public. 

During  the  45-day  review  period, 
which  ended  June  19, 1989,  several 
public  meetings  were  held  in  which 
Forest  Service  personnel  were  available 
to  answer  questions  and  gather  public 


input.  News  releases  were  issued  to 
increase  public  awareness  of  the  project 
and  to  encourage  participation  by  all 
interested  parties.  Open  houses  were 
held  to  allow  the  public  to  view 
planning  alternatives  and  ask  questions 
of  the  planning  slaff  and 
interdisciplinary  team.  Meetings  took 
place  between  Forest  Service  personnel 
and  industry  coalitiont,  environmental 
groups,  chambers  of  commerce,  and 
elected  officials. 

The  draft  EIS  has  been  reviewed  and 
modified  as  a  result  of  additional 
analysis  and  public  comment  received 
on  the  draft  during  the  45-day  comment 
period.  A  timeline  has  been  set  and 
closely  adhered  to  for  the  completion  of 
the  fmal  EIS. 

An  important  factor  in  this  project 
planning  is  the  deterioration  of  fire- 
killed  timber.  The  project  area  contains 
largd  amounts  of  fire-killed  and  severely 
damaged  softwood  timber.  Affected 
timber  begins  to  deteriorate  as  soon  as  it 
is  dead.  Weathering,  insects,  and  decay 
of  fire-killed  or  severely  damaged  timber 
causes  a  rapid  depreciation  in 
soundness  and  selling  value.  The  desire 
to  minimize  this  loss  was  one  of  the 
primary  reasons  the  Tepee  Butte 
Recovery  Project  was  undertaken  and 
why  the  final  EIS  was  completed  under 
a  relatively  short  timehne.  The 
importance  of  this  factor  has  been 
further  emphasized  by  recent  court 
orders  restraining  federal  timber  sales, 
thus  substantially  redacting  the  normal 
flow  of  timber  from  Forest  Service  and 
Bureau  of  Land  Management  Lands  in 
Oregon  and  Washington.  Prompt 
availability  of  Tepee  Butte  Fire  damaged 
timber  can  help  alleviate  the  economic 
situation  brought  about  by  the 
constricted  timber  supply. 

The  Tepee  Butte  Recovery  final  EIS  is 
scheduled  to  be  released  September. 
1969.  This  final  EIS  discloses  the 
environmental  effects  of  all  the 
alternatives  considered.  Some 
environmental  effects  are  probable  with 
tlie  implementation  of  any  of  the 
alternatives.  These  effects  relate  to 
recreation  resources,  visual  resources, 
water  quality/fisheriei,  wildlife  habitat, 
long-term  site  productivity,  vegetation 
management,  the  transportation  system, 
rapid  timber  recovery,  and  social  and 
economic  factors. 

The  earliest  possible  impiementafion 
of  the  Tepee  Butte  Recovery  Project 
decision  will  minimize  losses  in  value  of 
the  timber  resource  on  the  site,  allow  for 
the  most  timely  rehabilitation  and 
reforestation  of  the  site,  and  maximize 
the  return  to  the  Treasury  for  timber 
affected  by  the  fire.  Processing 
administrative  appeals  can  cause 
significant  delays  in  implementing  the 


decision.  For  example,  it  could  take  45 
days  to  file  an  appeal,  and  additional 
100  days  or  more  to  complete  the 
administrative  review  and  possibly 
another  15  to  45  to  complete  a 
discretionary  review.  If  a  Stay  were 
granted  during  the  pendency  of  the 
appeal,  project  implementation  could  be 
delayed  approximately  six  months.  A 
six-month  delay  would  essentially  mean 
that  no  activities  would  commence 
during  the  current  logging  season.  Since 
the  timber  sales  being  proposed  in  the 
final  EIS  will  have  two  year  contracts,  it 
is  possible  that  a  large  portion  of  the 
timber  volume  will  not  be  removed  until 
the  third  logging  season  following  the 
decision.  Studies  indicate  that 
significant  deterioration  will  occur  by 
then  and  the  vdue  of  the  tecovered 
timber  will  greatly  diminish. 

Pursuant  to  36  CFR  217.«(aKll].  I  have 
exempted  this  fire  recoveiy  project  from 
administrative  appeal.  The  decision  to 
rehabilitate  lands  and  resources  of  the 
Wallowa- Whitman  Natfotal  Forest  and 
to  offer  salvage  timber  for  sale  in  the 
Tepee  Butte  project  area  will  hereby  not 
be  subject  to  administrative  appeal 

Results  of  the  environmental  analysis 
for  this  fire  recovery  project  are 
documented  in  the  Tepee  Butte 
Recovery  Project  final  EIS  available  at 
the  Supervisor's  Office,  Wallowa- 
Whitman  National  Forest,  P.O.  Box  907. 
Baker.  Oregon  97814.  Phone  (503)  523- 
6391. 

Dated:  August  9, 1988. 
)ohn  E.  Lmve, 
Acting  Regional  Forester. 
(FR  Doc.  89-19137  Filed  8-15-«9;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Admlnistfation 

(A-588-0e71  I 

Portable  Electric  TypewrRers  From 
Japan;  Amendment  to  Final  Resulta  of 
Administrative  Review  of  Antidumping 
Duty  Order 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  amendment  of  final 
results  of  administrative  review  of 
antidumping  duty  order. 

SUMMARY:  As  result  of  a  remand  fi-om 
the  United  States  Court  of  International 
Trade  the  Department  of  Commerce  is 
amending  its  final  results  of 
administrative  review  published  in  the 
Federal  Roister  on  September  9. 1983. 
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We  will  direct  the  U.S.  Customs  Service 
to  appraise  and  liquidate  all  entries  of 
portable  electric  typewriters  produced 
by  Silver  Seiko.  Ltd.  and  sold  during  the 
period  April  1. 1980  through  March  31, 
1981. 

EFFECTIVE  DATE:  August  16, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  Victor  or  Laurie  A.  Lucksinger, 
Office  of  Antidumping  Duty  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5222/ 
5253. 

m 

SUPPUEMENTARV  INFORMATION: 

Background 

On  September  9, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (48  FR 
40761)  the  final  resulU  of  its 
administrative  review  of  the 
antidumping  duty  order  on  portable 
electric  typewriters  from  Japan  (45  FR 
30618,  May  9, 1980).  The  review  covered 
three  exporters  and  various  periods 
through  May  20. 1981.  The  results  of  that 
review  were  challenged  in  the  United 
Sates  Court  of  International  Trade  ("the 
Court")  by  Silver  Seiko  Ltd.  and  Silver 
Reed  America  ("Silver")  in  Silver  Reed 
America,  Inc.  and  Silver  Seiko,  Ltd.  v. 
United  States  (Court  No.  83-10-01522). 

On  January  12, 1988  and  March  18, 
1988,  the  Court  remanded  the  final 
results  of  administrative  review  to  the 
Department  to  correct  errors  regarding 
its  deduction  of  imputed  exchange  rate 
losses  from  exporter's  sales  price  and 
possible  "double  coimting"  of  certain 
expenses.  The  Court  also  directed  the 
department  to  reconsider  Silver's  claim 
for  a  level  of  trade  adjustment  On  June 
16, 1988  the  Department  issued  remand 
results  that  amended  the  final  results  of 
review  on  portable  electric  typewriters 
from  Japan.  On  October  7, 1988,  the 
remand  results  were  affirmed  in  all 
respects,  with  the  exception  of  the 
denial  of  a  level  of  trade  adjustment  On 
April  4, 1989,  theCourt  agreed  that  the 
Department  properly  exercised  its 
discretion  in  rejecting  Silver's  claim  for 
a  level  of  trade  adjustment 

Results  of  Remand 

In  accordance  with  the  Court's  order, 
we  are  directing  the  Customs  Service, 
effective  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  to 
appraise  and  liquidate  dl  entries  of  this 
merchandise  produced  by  Silver  Seiko, 
Ltd.  and  sold  during  the  period  April  1. 
1980  through  March  31. 1981. 


Dated:  August  7, 1989. 
LiaaB.BaRy, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  89-19121  Hied  6-15-89;  8:45  am] 
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[A-58S-054] 

Tapered  Roller  Bearing  Four  inches  or 
l.ese  in  Outside  Diameter  and  Certain 
Components  Ttiereof  From  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
antidimiping  duty  administrative  review. 

summary:  In  response  to  requests  by  the 
petitioner  and  the  respondents,  the 
Department  of  Commerce  has  conducted 
an  administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings  four  inches  or  less  in  outside 
diameter  and  certain  components 
thereof  from  Japan.  The  review  covers 
six  manufacturers/exporters  of  this 
merchandise  to  the  United  States  and 
the  period  August  1, 1986  through  July 
31, 1987.  The  review  indicates  tibe 
existence  of  dumping  margins  for  certain 
firms. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  August  16, 1989. 

for  further  information  contact 

Maura  Kim  or  Laurie  A  Lucksinger, 
Office  of  Antidumping  Duty  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone:  (202)  377-5253. 
supplementary  information: 

Background 

On  March  9, 1984,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (49  FR 
8976}  the  final  results  of  its  last 
administrative  review  of  the 
antidumping  finding  on  tapered  roller 
bearings  (41  FR  34974.  August  IB,  1976). 
The  Timken  Company,  the  petitioner, 
Koyo  Seiko,  Isuzu  Moto^,  Nissan  Motor 
Company,  and  Toyota  Motor  Company, 
respondents,  requested  in  accordance 
with  19  CFR  353.53a  that  we  conduct  the 
administrative  review.  We  published  a 
notice  of  initiation  of  die  antidumping 
duty  administrative  review  on 
September  21. 1987  (52  FR  35467).  Tlie 
Department  has  now  conducted  the 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act") 


Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  tampered  roller  bearings 
CTRBs")  four  inches  or  less  in  outside 
diameter  when  assembled,  iiu:luding 
inner  race  or  cone  assemblies  and  outer 
races  or  cups,  sold  either  as  a  unit  or 
separately.  During  the  review  period 
such  merchandise  was  classifiable 
under  items  680.3932. 680.3934,  and 
680.3938  of  the  Tariff  Schedules  of  the 
United  States  Annotated  ('TSUSA"). 
This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  HTS  items  6482.20.00 
and  8482.99.30.  The  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  six  manufacturers/ 
exporters  of  TRBs  and  the  period  August 
1, 1986  through  July  31, 1987. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price  and 
exporter's  sales  price  ("ESF'),  both  as 
defined  in  section  772  of  the  Tariff  Act, 
as  appropriate.  Purchase  price  and  E^ 
were  based  on  the  packed,  delivered 
price  to  imrelated  purchasers  in  the 
United  States.  We  made  adjustments, 
where  applicable,  for  foreign  inland 
freight  ocean  fi^ight  and  insurance, 
brokerage  and  handling,  U.S.  inland 
height  and  U.S.  duty.  For  ESP 
transactions  we  also  made  adjustments, 
were  applicable,  for  packing  of 
merchandise  after  importation, 
inventory  carrying  cost  warehouse 
transfer  fieight  expense,  rebates  and 
discounts,  export  inspection  fees,  credit 
expense,  U.S.  commissions,  and  indirect 
seUing  expenses. 

Foreign  Market  Value 

In  calculating  foreign  market  value 
("FMV")  tiie  Department  used  home 
market  price,  as  defined  in  section 
773(a)  of  the  Tariff  Act  or  constructed 
value,  as  defined  in  section  773(e). 

Petitioner  alleged  that  home  market 
sales  by  Nippon  Seiko  K.K.  ("NSK")  and 
Koyo  Seiko  were  made  at  less  than  the 
cost  of  production.  When  we  found  that 
below  cost  sales  had  been  made  over  an 
extended  period  of  time  and  in 
substantial  quantities,  and  were  not  at 
prices  which  permitted  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade,  we 
excluded  them  and  used  the  remaining 
sales  to  calculate  FMV.  Where  foreign 
market  value  was  based  on  home 
maricet  sales,  we  calculated  FMV  in 
accordance  with  section  773(a)  of  the 
Tariff  Act  FMV  was  based  on  the 
packed.  F.O.B.  factory  or  delivered  price 


I 

S3750  Fedwal  RegUter  /  Vol.  54.  No.  157  /  Wednesday.  August  16.  1989  /  Notices 


to  unrelated  purchasert  in  the  home 
market  Where  applicable,  we  made 
adjustments  for  inland  freight,  freight 
insurance,  credit,  discounts,  home 
market  commissions  and  differences  in 

Ehysical  characteristics  between  the 
ome  market  and  U.S.  owdels.  In 
addition,  we  adjusted  for  the  difference 
between  home  market  packing  and 
export  packing  of  the  mnchandise.  For 
comparison  to  purchase  price  sales,  we 
adjusted  for  the  difference  between 
home  market  and  VS.  credit  by  adding 
U.S.  credit  expense  to  FMV.  For 
OHnparison  to  ESP  sales,  we  adjusted 
for  indirect  selling  expenses  by  limiting 
the  amount  of  indirect  selling  expenses 
incurred  on  home  market  sates  by  the 
amount  of  the  indirect  selling  expenses 
incurred  for  sales  in  the  United  States. 
Where  there  were  commissicms  in  the 
home  market  and  none  in  ESP  sales,  we 
adjusted  FMV  by  the  sum  of  commission 
and  indirect  selling  expenses,  limited  to 
the  amount  of  U.S.  inUrect  selling 
expenses.  NSiCs  early  payment  discount 
claim  was  not  allowed  because  the 
caarpaay  was  not  aUe  to  substantiate 
during  verification  the  total  amount  paid 
for  early  payment  discounts.  Koyo 
claimed  a  level  of  trade  adjustment  in 
accordance  with  19  CFR  353.19.  basing 
its  claim  on  comparisons  between  home 
market  prices  at  two  levels  of  trade. 
However,  the  home  market  prices 
reported  as  the  basis  of  Koyo's  claim 
differed  substantially  from  the  prices  in 
the  home  market  sales  listing  which  we 
verified.  Therefore,  Koyo  did  not 
adequately  establish  its  entitlement  to  a 
level  of  trade  adjustment  and  we 
disallowed  the  claim.  No  other 
adjustments  were  claimed  or  allowed. 
Where  there  were  insufficient  home 
market  sales  above  the  cost  of 
production,  or  where  there  were  no 
contemporaneous  sales  in  the  home 
market  of  such  or  similar  merdiandise, 
FMV  was  based  on  constructed  value 
for  NSK  and  Koyo  Seiko.  Where  FMV 
was  based  on  constructed  value,  we 
calculated  constructed  value  in 
accordance  with  section  773(e)  of  the 
Tariff  Act.  We  inchided  cost  of 
materials,  labor,  and  factory  overhead 
in  our  calculations.  Koyo  Seiko's  actual 
selling,  general  and  administrative 
("SG&A")  expenses  were  less  than  the 
statutory  minimum  of  ten  percent  of  the 
cost  of  manufacture  so  we  used  the 
statutory  mininram  tar  our 
determination  of  SG&A  expenses.  NSK's 
actual  SG&A  expenses  were  greater 
than  ten  percent,  so  we  used  the  actual 
SG&A  expoise  figure.  For  boA  Koyo 
Seiko  and  NSK,  we  calculated 
constmcted  value  based  on  the  statutory 
profit  rate  of  ei^t  percent  since  profit 


figures  for  both  companies  were  less 
than  the  statutory  minimum  of  eight 
percent  of  the  cost  of  manufacture  and 
general  expenses. 

We  deducted  all  home  market  direct 
selling  expenses  from  constructed  value. 
We  adjusted  constructed  value  for  the 
difference  between  home  market  and 
U.S.  indirect  selling  expenses  by 
deducting  from  constructed  value  an 
amount  for  indirect  selling  expenses 
limited  by  the  amount  of  Oie  indirect 
selling  expenses  incurred  on  sales  in  the 
United  States.  Finally,  we  added  U.S. 
packing  to  the  constmcted  value. 

For  those  U.S.  sales  for  which  we 
lacked  adequate  information  to 
determine  FMV,  we  relief  on  best 
information  otherwise  available.  Koyo 
Seiko  did  not  submit  cost  of 
manufacture  information  for  constructed 
value  for  certain  models.  We  were 
missing  cost  information  which  we 
required  in  order  to  calculate  the 
differences  in  physioal  characteristics 
adjustment  and  constructed  value  for 
NSK.  For  Toyota  we  were  unable  to 
match  certain  U.S.  models  with  an 
idential  contemperaaeous  home  market 
comparison  model  and  information  on 
selecting  similar  home  market 
comparison  models  was  not  submitted. 
For  Nissan  we  used  best  information 
otherwise  available  only  for  certain  U.S. 
sales  for  which  we  could  not  find  a 
similar  home  market  comparison  model. 
Isuzu  did  not  respond  to  the 
Department's  supplemental 
questionnaire.  Best  information 
othenvise  available  was  the  highest 
weighted  average  margin  for  a 
responding  firm. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we     " 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
August  1. 1986  through  July  31, 1987: 


Manufacturer/Esiporter 


Isuzu  Motors  Company....^.. 

Koyo  Seiko _.. 

Nac»»i.fuj*o«K ... 

Nippon  Seiko _.. 

Nissan  Motor  Company ....... 

Toyota  Motor  Comijany ....... 


Margin 
(psrcent) 


67,40 

67.40 

18.07* 

33.62 

2.95 

1.20 


*No  shipments  during  the  penod;  margin  Irom  last 
review  in  wtiich  tfiere  wers  shipments. 

Interested  parties  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication  or  the  fifst  workday 
thereafter.  Case  briefs  and/or  written 
comments  from  interested  parties  may 


be  submitted  not  later  than  30  days  afier 
the  date  of  publication.  Kebuttal  briefs 
and  rebuttal  comments,  limited  to  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs  Service. 

Furthermore,  as  provided  for  by 
section  751(a)(1)  of  the  Tariff  Act  a  cash 
deposit  of  estimated  antidtunping  duties 
based  on  the  above  margins  shall  be 
required  for  these  firms.  For  any  future 
entries  of  this  merchandise  from  a  new 
exporter  not  covered  in  this  or  prior 
administrative  reviews,  whose  first 
shipments  after  July  31. 1987  and  who  is 
unrelated  to  any  of  the  reviewed  firms, 
or  any  previously  reviewed  firms,  a  cash 
deposit  of  67.40  percent  shall  be 
required.  For  any  shipments  of  this 
merchandise  produced  or  exported  by 
the  remaining  known  producers  and/or 
exporters  not  covered  in  this  review,  the 
cash  deposit  will  continue  to  be  at  the 
rate  published  in  the  final  results  of  the 
last  administrative  review  for  those 
firms  (49  FR  8876,  March  9, 1964). 

This  administrative  review  and  notice 
are  in  accwdance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.SX:.  1675(a)(1)) 
and  section  353.22  of  our  antidiunping 
regulations  published  in  the  Federal 
Register  on  March  28, 1989  (54  FR  12742) 
(to  be  codified  at  19  CFR  353.22). 

Dated:  August  8, 1989. 
Lisa  B.  Barry, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  89-19122  Filed  fr-lS-SQ;  8:45  am] 
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Carbon  Steel  Wire  Rod  From  New 
Zealand;  Preliminary  Rtsuita  of 
Countervailing  Duty  Administrative 
Review 

Aoeicv:  International  TVade 
Administration/Import  Administration. 
Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 
countervailing  duty  administrative 
review. 
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v;  Hie  Department  vS 
Commerce  has  condocted  an 
administrative  review  of  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  New  Zealand. 
Because  there  were  no  shipments  during 
the  review  period,  we  preliminarily 
determine  Qie  total  botmty  or  grant  for 
the  period  January  1, 1987  through 
September  30, 1987  to  be  25.69  percent 
ad  valorem,  die  rate  established  In  the 
final  determmation.  We  bivite  interested 
parties  to  comment  on  tiiese  preliminary 
results. 

EFFECTIVE  DATE:  August  16, 1989. 
FOK  FURTHBII JHFDRMATION  CONTACT: 

Al  Jemmott  or  Uene  Harsher,  Office  of 
Countervaibng  Compliance, 
bitemational  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  (202)  377-2786. 
SUPPtEMENTARV  INFORMATION: 


On  March  7. 19B8.  tfie  Department  of 
Commerce  ("tf»  Depaitment") 
pubUshed  fai  fe  Federd  Re^er  (SI  FR 
7971)  a  countervailing  duty  order  on 
carbon  steel  wire  rod  from  New 
Zealand.  On  March  St  1988,  Pacific 
Steel  Limited  requested  an 
administrative  review  of  the  order.  We 
published  the  initiation  on  April  27. 1968 
(53  FR  15083).  The  Department  has  now 
conducted  that  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  ("the  Tariff  Act"). 

Scope  of  Review 

The  United  States,  under  the  auspeces 
of  the  Customs  Cooperation  Council  has 
developed  a  83rstem  of  tariff 
classification  based  on  the  international 
harmonized  system  of  Customs 
nomenclature.  On  January  1, 19B9,  the 
United  States  fuUy  oonvetted  to  the 
Harmonized  Tariff  Schedule  (HTS).  as 
provided  for  in  aectkm  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1986.  AU 
merdiandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  not  classified  solely 
according  to  the  appropriate  HTS  item 
niunber(s). 

Imports  covered  by  the  review  are 
shipments  of  New  Zealand  coiled,  semi- 
finished, hot-rolled  carbon  steel  vtrire  rod 
of  approximately  round  solid  cross- 
section,  not  under  a20  indi  in  diameter, 
nor  over  0.74  inch  in  diameter,  tempered 
or  not  tempered,  treated  or  not  treateil, 
not  manufactured  or  partly 
manofectured.  and  valued  over  or  under 
4  cents  per  pound  Durtaig  tte  review 
period,  such  merdiaiMKn  was 
classifiable  andar  itena  607.1400, 
607.17ia  B07,17».  W7.1730,  tarXKO, 


and  607,2300  of  the  Tariff  Sdtedoles  of 
the  United  States  Annotated.  Hiis 
merchandise  is  currently  classifiable 
under  HTS  items  7213.31.30.  7213.31.6a 
7213.39.00.  7213.41.3a  7213.41.60. 
7213A9J00  and  TZaJSOM. 

The  review  covers  the  period  January 
1. 1987  through  September  3a  1967.  one 
known  manufacturer/exporter  of  this 
merchandise.  Pacific  Steel  Limited 
(PSL),  and  14  progrcuns: 

A.  Export  Performance  Taxation 
Incentive  (EPTI): 

B.  Export  Market  Development  Taxation 
Incentive  (EMDTI); 

C.  Sales  Tax  Exemptioos  or  Refunds  on 
Imported  Capital  Equipaunt  aitd 
Machinery: 

D.  Crown  Loans; 

E  Technical  Aasistanoe  from  the 
Building  Research  Associatioa  of  New 
Zealand; 

F.  Export  Marketing  Assistance  from  the 
Department  of  Trade  and  Industry; 

G.  PreCerential  Treatment  of  Expoitafs 
in  Granting  Export  Licenses: 

H.  Research  and  Development 

Incentives; 
I.  Export  Creidits  and  Development 

Financing  bom  the  Development 

Finance  Corporation: 
J.  Export  Suspensory  Loan  Scheme; 
K.  Export  i^o^amme  Suspensory  Loan 

Scheme; 
L  Export  Marketing  Assistance  from  the 

New  Zealand  Export-Import 

Corporation; 
M.  Technical  Assistance  from  the 

Standards  Association  of  New 

Zealand;  and 
N.  Technical  Help  to  Exporters. 

There  were  no  known  shipments  of 
this  merchandise  to  the  United  States  by 
PSL  dtiring  the  review  period.  The 
United  States  Customs  Service 
confirmed  that  the  only  shipment  of 
carbon  steel  wire  rod  entering  die 
United  States  during  die  review  period 
was  exported  from  New  Zealand  by 
New  Zealfuid  Steel  limited,  a  firm  not 
included  in  the  countervailing  duty 
order. 

Prelimioaiy  Results  of  Review 

As  a  result  of  our  review,  we 
determiite  that  no  shipments  of  the 
subject  merchandise  were  exported  to 
the  United  States  during  tfie  review 
period  by  firms  subject  to  the 
countarvailfrig  duty  order.  Because  there 
were  no  shipments,  we  preliminarily 
detennine  the  total  bounty  or  grant  to  be 
25.69  percent  ad  valonm,  the  rate 
establislied  in  tiie  final  determination. 

The  Department  faitands  to  instruct 
the  Castoms  Service  to  oontinae  the. 
suspansiaa  of  fiquidatioa  on  all 
shipflsonls  of  Hh  mardiandise  that  are 


subject  to  the  order  and  to  collect  a  cash 
deposit  of  estimated  countervailing 
duties  of  25.89  percent  of  the  f.o.b. 
invoice  price  on  all  shipments  entered, 
or  withdrawn  from  warehoaae,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  liearing  writlun  10 
days  of  the  date  of  publication.  Any 
hearing,  if  reqaested.  will  be  heki  44 
days  after  the  date  ol  publication  or  tlie 
first  workday  following.  Any  request  for 
an  administrative  protective  ordier  must 
be  made  no  later  than  five  days  after  the 
date  of  publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  induding  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
9  355.22  of  the  Commerce  Regulations 
published  in  the  Federal  Ragislar  on 
December  27. 1988  (53  FR  52354]  (to  be 
codified  at  19  CFR  355.22). 

Date:  August  8. 1989. 
LiaaB.BaRy, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc  89-19123  Filed  8-15-69: 8:45  am| 
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L«ath«r  Waaring  Apparal  From 
Uruguay;  PraNminary  Roaults  of 
Counlarvaling  Duty  Admin tatiaUy 
Raviaw 

AGENCY:  International  Trade 

Administration/ Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminarily  results 

of  countervailing  duty  administrative 

review. 

SUMMAiiv:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Uruguay.  We 
preliminary  determine  die  net  subsidy  to 
be  de  minimis  for  nine  firms  and  2.10 
percent  ad  ralorem  for  all  other  firms 
for  tfte  period  January  1, 1906  ftrough 
December  31, 1966.  For  the  period 
January  1, 1907  throagh  Decenriier  31. 
1967.  we  preliminarily  detwarine  the  net 
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subsidy  to  be  de  minimis  for  12  flrms 
and  3.21  percent  ad  valorem  for  all 
others.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

fFFECnvI  DATI:  August  16, 1989. 

POR  FMrmm  inpomnation  contact: 

Patricia  W.  Stroup  or  Paul  J.  McGarr, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230;  telephone.  (202)  377-2786. 

SUmmCNTAIIY  mFORMATION: 

Background 

On  January  4. 1989,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Ref^ster  (54  FR 
168)  the  final  results  of  its  last 
administrative  review  of  the 
countervailing  duty  order  on  leather 
wearing  apparel  from  Uruguay  (47  FR 
31032;  July  16, 1982).  We  received 
requests  from  the  Amalgamated 
Clothing  and  Textile  Workers  Union, 
AFL-CIO.  a  domestic  interested  party, 
and  the  Government  of  Uruguay,  that 
we  conduct  administrative  reviews  of 
this  order.  We  published  the  initiation 
on  August  19, 1987  (52  FR  31056)  for  the 
period  January  1, 1986  through 
December  31, 1986,  and  on  August  30, 
1988  (53  FR  33163)  for  the  period  January 
1. 1987  through  December  31, 1987.  The 
Department  has  now  conducted  its 
review  in  accordance  with  section  751  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"). 

Soqie  of  Review 

The  United  States,  under  the  auspices 
of  the  Customs  Cooperation  Council,  has 
developed  a  system  of  tariff 
classification  based  on  the  international 
harmonized  system  of  customs 
nomenclature.  On  January  1, 1969,  the 
United  States  fully  converted  to  the 
Harmonized  Tariff  Schedule  ("HTS").  as 
provided  for  in  section  1201  et  seq.  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1968.  All 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  that  date  is  now  classified  solely 
according  to  the  appropriate  HTS  item 
number(s]. 

Imports  covered  by  this  review  are 
shipments  of  Uruguayan  leather  wearing 
apparel  and  parts  and  pieces  thereof. 
During  the  period  of  review,  such 
merchandise  was  classifiable  under  item 
numbers  791.7620, 791.7640  and  791.7660 
of  the  Tariff  Schedules  of  the  United 
States  Annotated.  These  products  are 
currently  classifiable  under  HTS  item 
numbers  4203.10.403a  4203.10.4060  and 
4203.ia400a  The  written  description 
remains  dispositive. 


The  review  covers  the  period  January 
1, 1986  through  December  31. 1987.  and 
four  programs.        J 

Analysis  of  Programs 

(1)  Export  Tax  Refunds  ("ETRs") 

On  July  25, 1983,  the  Government  of 
Uruguay  instituted  a  system  of  indirect 
tax  refimds  on  experts  of  leather 
wearing  apparel  (Decree  280/983)  for  all 
shipments  of  the  merchandise  exported 
on  or  after  January  1, 1983.  Until  May  24, 
1984,  the  amounts  of  these  refunds, 
which  are  issued  in  the  form  of  tax 
ceriificates,  ranged  &t)m  1.7  to  2.9 
percent  of  the  f.o.b.  value  of  the 
merchandise,  depending  on  the  type  of 
leather  used  in  the  garment.  The 
Government  of  Uruguay  suspended  this 
program  from  May  25, 1984  (Decree  200/ 
984]  until  Ju^  10, 1985,  when  it  was 
reinstated  with  the  same  or  slightly 
lower  (1.7  to  2.6  percent]  refund  rates 
(Decree  309/985). 

In  our  review  of  Ae  period  April  17, 
1982  through  December  31, 1983,  we 
established  the  requisite  linkage 
between  the  payment  of  ETRs  and  the 
incidence  of  indirect  taxes.  In  that 
review  and  in  our  last  review,  we 
verified  that  the  total  indirect  tax 
incidence  of  leather  wearing  apparel 
exports  to  the  United  States  was  higher 
than  the  rebate  rates.  There  were  no 
changes  in  this  program  or  in  the 
amounts  of  the  ETRs  during  the  period 
of  review.  Accordingly,  we  preliminary 
determine  that  there  were  no 
overrebates  under  this  program  during 
the  review  period. 

(2)  Bonification  Payments 

Bonification  payments  are  export 
rebates  of  22  percent  of  the  value  of  the 
processed  wool  portion  of  the  leather 
wearing  apparel.  Because  these 
payments  are  limits d  to  exporters  and 
not  linked  to  the  payment  of  indirect 
taxes,  we  preliminarily  determine  that 
this  program  confers  a  subsidy. 

The  Uruguayan  government  made 
such  payments  on  shipments  to  the 
United  States  from  one  expoi  ter  in  both 
1986  and  1987.  Although  the  weighted- 
average  country-wUe  benefit  from  this 
program  was  greater  than  de  minimis, 
the  aggregate  benefit  from  all  programs 
was  de  minimis  for  nine  of  the  ten 
known  exporters  of  the  subject 
merchandise  during  the  period  January 
1, 1986  through  December  31, 1986,  and 
12  of  the  13  known  exporters  during  the 
period  January  1, 1987  through 
December  31, 1987.  Therefore,  we 
calculated  company-specific  rates  in 
accordance  with  8  855.22(d)(3)(ii)  of  the 
Commerce  Department's  regulations, 
published  in  the  Federal  Register  on 


December  27, 1988  (53  FR  52306]  (to  be 
codified  at  19  CFR  355.22). 

Because  these  payments  can  be  tied  to 
specific  shipments,  we  calculated  the 
benefit  by  dividing  the  amount  received 
by  the  recipient  firm  on  U.S.  shipments 
in  each  year  by  the  total  value  of  its 
exports  from  Uruguay  to  the  United 
States  in  that  year.  On  this  basis,  we 
preliminarily  determine  the  benefits 
udner  this  program  to  be  zero  for  nine 
firms  and  2.10  percent  od  valorem  for  all 
other  firms  for  the  period  January  1, 1986 
through  December  31, 1986.  For  Uie 
period  January  1, 1987  through 
December  31, 1987,  we  preliminarily 
determine  the  benefits  to  be  zero  for  12 
firms  and  3.21  percent  ad  valorem  for  all 
others. 

(3)  Uncollected  Social  Security  Taxes 

On  May  11, 1982,  the  Government  of 
Uruguay  notified  the  Department  that  it 
had  ceased  its  efforts  to  collect  social 
security  taxes  that  the  leather  wearing 
apparel  industry  had  not  paid  in  1980. 

Because  the  Government  of  Uruguay 
was  not  able  to  collect  these  taxes,  we 
consider  the  uncollected  taxes  to  be  a 
grant  given  on  the  date  the  government 
officially  declared  the  taxes 
uncollectable.  We  consider  the  amount 
of  the  grant  to  be  the  total  amount  of  the 
uncollected  taxes  plus  the  interest 
which  would  have  accrued  fix)m  June  16. 
1981  (the  date  on  which  the  Uruguayan 
government  agreed  to  eliminate  all 
benefits  on  leather  wearing  apparel 
exports  to  the  United  States]  to  May  11, 
1982.  We  used  as  our  benchmark 
interest  rate  the  prime  rate  available  in 
Uruguay  in  1981. 

To  calculate  the  benefit,  we  used  a 
declining  balance  methodology.  We 
allocated  the  grant  ow  11  years,  the 
average  useful  Ufe  of  assets  in  the 
leather  wearing  apparel  industry, 
according  to  the  Asset  Guideline 
Classes  of  the  Internal  Revenue  Service. 
We  used  as  the  discount  rate  the  short- 
term  1982  interest  rate,  as  published  by 
the  Central  Bank  of  Uruguay,  because 
we  have  no  information  on  long-term 
interest  rates  or  on  the  weighted  cost  of 
capital  in  the  leather  wearing  apparel 
industry  for  that  year. 

We  allocated  the  beaefit  attributable 
to  each  year  of  the  review  period  over 
total  Uruguayan  production  of  the 
merchandise  for  that  year.  On  this  basis, 
we  preliminarily  determine  the  benefit 
horn  this  program  to  be  0.003  percent  ad 
valorem  for  the  period  January  1, 1986 
through  December  31, 1986,  and  0.001 
percent  ad  valorem  for  the  1987  period. 
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(4)  Preferential  Export  Finandag 

Central  Bank  Ciroular  Na  L229  of  inly 
5, 1985,  instituted  a  system  of  short-tsm 
preferential  rate  loaas  for  "non- 
fraditional"  exports.  Leather  wearing 
apparel  is  considered  a  non-traditional 
export.  However.  Article  3  of  Decree 
309/985  of  July  la  1985  (the  Decree 
which  reinstituted  the  ^Hs),  prohibited 
these  loans  on  certain  specified  exports, 
including  leather  wearing  apparel. 

Acooidingly,  we  preliminarily 
determine  that  this  program  was  not 
used  by  Uruguayan  leather  wearing 
apparel  exporters  during  the  review 
period. 

Finns  Not  Recaving  Benefits 

A.  We  preliminarily  determine  that 
the  following  nine  firms  received  de 
minimis  benefits  during  the  period 
January  1, 1986  through  December  31. 
1986: 

1.  Cubalan,  S.A. 

2.  Osami,  S.A. 

3.  Orolon,  S.A. 

4.  Ness,  LTDA 

5.  Fair  Play.  LTDA 

6.  SirfiL  S.A 

7.  Modur.  S.A. 

8.  Laren,  S.A. 

9.  Paris  New  York,  S.A. 

B.  We  preliminarily  determine  that  the 
following  twelve  firms  received  de 
minimis  benefits  during  the  period 
January  1, 1987  through  December  31, 
1987: 

1.  Cubalan,  S.A 

2.  Osami,  S.A 

3.  Orolon,  S.A. 

4.  Ness,  LTDA 

5.  Exportador  Esporadico 

6.  Cleson,  S.A. 

7.  Orwix,  S.R.L. 

8.  Modur,  S.A. 

9.  Union  Euroamericana,  S.A. 

10.  Raulin,  S.A. 

11.  Ladibel,  Sj\. 

12.  Bicron,  S.A. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.003  percent  for  nine  firms  and 
2.10  percent  ad  valorem  for  all  other 
firms  for  shipments  of  Uruguayan 
leather  wearing  apparel  exported  to  the 
United  States  during  the  period  January 
1, 1988  through  December  31, 1986.  For 
the  period  January  1, 1987  through 
December  31, 1987,  we  preliminarily 
determine  the  net  subsidy  to  be  0.001 
percent  fts  12  firms  and  3.21  percent  eA 
valorem  for  all  other  firms.  The 
Department  considers  any  rate  less  than 
0.50  percent  ad  valorem  to  be  de 
minimis. 

The  Department  Intends  to  instruct 
the  Customs  Service  to  liquidate. 


without  legard  to  countetvaiiing  duties. 
shipnfBots  of  diis  merchandise  from  the 
nine  firms  listBd  in  sectioo  A  above  and 
to  assess  conntervaihng  duties  of  2.10 
percent  of  the  f.o.b.  invoice  price  on  all 
other  shipments  of  the  men^andise 
exported  from  Uruguay  on  or  after 
January  1. 1986  and  on  or  before 
December  31. 1088.  The  Department  also 
intends  to  instruct  the  Customs  Service 
to  liquidate,  without  regard  to 
countervailing  duties,  shipownts  of  this 
merchandise  from  the  12  firms  listed  in 
section  B  above  and  to  assess 
countervailing  duties  of  3.21  percent  of 
the  f.o.b.  invoice  price  for  all  shipments 
exported  on  or  after  January  1, 1987  and 
on  or  before  December  31, 1967. 

Further,  the  Department  intends  to 
instruct  the  Customs  Service  to  waive 
cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(l]  of  the  Tariff  Act.  on 
shipments  of  this  merchandise  from  the 
12  firms  listed  in  section  B  above  and  to 
collect  cash  deposits  of  estimated 
countervailing  duties  of  3.21  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  from  all  other  firms 
which  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  from  the  date  of  publication  or  the 
first  workday  thereafter.  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  in  those  comments, 
must  be  filed  not  later  than  37  days  after 
the  date  of  publication. 

Any  request  for  an  administrative 
protective  order  must  be  made  no  later 
than  five  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  at  a 
hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  I  355.22  of  the  new  Commerce 
Regulations. 

Dated:  August  8, 1969. 
lisa  B.  Barry. 

Acting  Assistant  Secretary  for  Import 

Administration 

[FR  Oo&  89-19124  Filed  8-15-88;  3:45  unj 


WoR  CnilnQt  Re^iMsl  for  CoiwnMMa 

aoency:  Import  Adainistratiaa/ 
Intematianal  Tkade  Administration. 
Conuneroe. 

AcnoN:  Notice  and  request  for 
comments. 

SUHMARV:  The  Department  of 
Commerce  hereby  annotmces  its  review 
of  a  request  for  a  short-supply 
determination  under  Article  8  of  the 
U.S.-EC  Arrangement  Concerning  Trade 
in  Certain  Steel  Products  and  paragraph 
8  of  the  U.S.-Japan  Arrangement 
Concerning  Trade  in  Certain  Steel 
Products,  with  respect  to  certain 
seamless  oil  well  casing. 

DATE  Comments  must  be  submitted  no 
later  than  Atigust  28, 1969. 

ADoncfl.  Send  all  comments  to 
Nicholas  C.  Tolerico,  Director,  Office  of 
Agreements  Compliance.  Import 
Administration,  IJ.S.  Department  of 
Commerce.  Room  7866, 14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230. 

FOR  FURTHER  mFORMATION  OONTACi: 

Richard  O.  Weible,  Office  of 
Agreements  Compliance.  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  7866. 14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  (202)  377-0159. 

SUPPt.EMENTAL  INFORMATION:  Article  8 

of  the  U.S.-EC  Arrangement  Concerning 
Trade  in  Certain  Steel  Products  and 
Paragraph  6  of  the  U.S.-]apan 
Arrangement  Concerning  Trade  in 
Certain  Steel  Products  provide  that  if 
the  U.S.  determines  that  because  of 
abnormal  supply  or  demand  factors,  the 
United  States  steel  industry  will  be 
unable  to  meet  demand  in  the  USA  for  a 
particular  product,  (including 
substantial  objective  evidence  such  as 
allocation,  extended  delivery  periods,  or 
other  relevant  factors]  an  additional 
tonnage  shall  be  allowed  for  such 
product  or  products. 

We  have  received  a  short-shpply 
request  for  the  following  quantity  of  two 
types  of  seamless  oil  well  casing  in  R-3 
lengths  for  delivery  in  the  third  quarter 
of  1989:  (a)  315  joints  of  grade  \j-90  with 
an  outside  diameter  of  10%  inches  and 
weighing  60.70  pounds  per  foot;  and  (b) 
71  joints  of  grade  S-90  with  an  outside 
diameter  of  16  inches  and  weighing  84.00 
pounds  per  foot 

Any  party  interested  in  commenting 
on  this  request  should  send  written 
comments  as  soon  as  possible,  and  no 
later  than  August  28. 1989.  Comments 
should  focus  on  the  econonitc  factors 


aSTM 


im 
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involved  in  granting  or  denying  this 
request 

Conunerce  will  maintain  this  request 
and  all  comments  in  a  public  file. 
Anyone  submitting  business  proprietary 
information  should  clearly  so  label  the 
business  proprietary  portion  of  the 
submission  and  also  provide  a  non- 
proprietary submission  which  can  be 
placed  in  the  public  file.  The  public  file 
wil  be  maintained  in  the  Central 
Records  Unit.  Room  B-099,  Import 
Administration.  U.S.  Department  of 
Commerce,  at  the  above  address. 

Dated  August  7, 1968. 
UmB.  Baity, 

Deputy  Aaaiatant  Secretary  for  Import 
Administration. 

(FR  Doc  80-19125  Filed  8-15-«;  8:45  am) 
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COMMISSION  ON  THE  BICENTENNIAL 
OF  THE  UNITED  STATES 
CONSTITUTION 

[CRMNol  10001] 

NotiM  InvWng  Applcations  tor  Nmv 
Awards  tar  FY  1990  Bteanttimial 
EdueatloiMl  Grant  Program 

AOmcv:  Commission  on  Bicentennial  of 
the  United  States  Constitution. 
action:  Notice  inviting  applications  and 
providing  application  forms  for 
Bicentennial  Educational  Grant  Program 
for  fiscal  year  190a 


r:  The  Commission  on 
Bicentennial  of  the  United  States 
Constitution  announces  its  application 
deadlines  for  FY  1990  fonding  from  its 
Constitution  Bicentennial  Educational 
Grant  Program.  The  Commission  is 
soliciting  grant  applications  for  the 
development  of  instructional  materials 
and  programs  on  the  CoAstitution  and 
Bill  of  lUghts  which  are  designed  for  use 
by  elementary  or  secondary  school 
students.  This  grant  program  notice 
informs  all  interested  individuals  and 
organizations  about  the  closing  dates  for 
the  receipts  of  applications  for  funding. 
The  appUcation  conditions  are  based  on 
Um  law  and  regulation  which  contain 
the  key  requironents  for  all  applicants 
to  follow  in  seeking  funding  Erom  the 
Commission. 

OATBt:  The  closing  date  for  the  receipt 
of  applications  in  the  fall  competition  is 
November  IS.  1999.  Api^cations  for  the 
spring  competition  wiU  be  accepted  from 
April  15. 1990  and  no  later  than  May  21. 
1990  at  5:30  pm.  Applications  by  nwU 
must  be  pbafmarked  no  later  titan  May 
21.199a 

sooniBa.  For  further  informatiM 
contact  Anne  A  Fickhng.  Associate 


Director  of  Educational  Programs, 
Commission  on  Bicentennial  of  the  U.S. 
Constitution,  808 17th  Street,  NW.,  Suite 
800,  Washington.  DC,  20006.  (202)  653- 
SllO. 

SUPPLEMENTARV  infommation:  The 
objective  of  this  program  is  to  help 
elementary  and  secondary  school 
teachers  develop  a  better  understanding 
of  the  history  and  development  of  the 
U.S.  Constitution  and  Bill  of  Rights  and 
to  provide  them  with  materials  and 
methods  so  they  will  become  more  able 
to  teach  the  Constitution  to  young 
learners.  Programs  designed  to  affect 
students  directly  are  also  encouraged. 
Programs  designed  for  adult  learners  in 
an  elementary  or  seoondary  school 
environment  are  also  eligible.  The 
Commission  continues  to  encourage 
proposals  from  non-traditional 
educational  organizations  and  those 
concerned  with  ethnic  and  minority 
interests,  people  for  whom  English  is  a 
second  language,  and  other  special 
interest  organization^  such  as  those 
concerned  with  the  learning  disabled 
and  the  physically  handicapped. 

Available  funds  anticipated: 
Approximately  $1.8  milbon  per 
competition. 

Estimated  range  of  awards:  $3,000- 
$125,000. 

Estimated  number  of  awards:  25-35. 

Project  period:  No  longer  than  24 
months,  beginning  no  later  than 
September  1. 1991. 

Priority  areas  forfijnding:  The 
Program  Announcement  and  Final  Rule 
governing  the  Bicentennial  Educational 
Grant  Program  were  published  in  the 
Federal  Register  on  August  14. 1987. 
Specifically,  the  Commission  encoivages 
proposals  which  focus  on  themes 
paralleling  those  of  die  Commission's 
five-year  plan  and  the  development  of 
the  three  branches  of  government  hi  the 
fall  competition  of  the  1990  Educational 
Grant  Program,  the  Commission's  focus 
is  on  the  ludidary  and  its  historical 
development  in  the  aX)  years  cince  the 
first  session  of  the  Sspreme  Court  and. 
for  those  projects  to  be  implemented 
during  die  1990-1991  school  year,  the 
Commission  welcomes  proposals  which 
focus  on  the  Bill  of  Rl^ts  and 
subsequent  Amendments.  The  emphasis 
in  the  spring  competWon  shifts  to  the 
Bill  of  Rights  and  subsequent 
Amendments.  The  focus  of  any 
proposal  dierefore  should  be  dictated  to 
some  extent  by  when  the  project  will  go 
hito  effect 

limited  funding  is  available  for 
expanding,  replicatiqg.  or  continuing 
highly  successful  educational  i»rograms 
which  effectively  Ihil  die  Constitntion  to 
civic  Uteracy  and  resiwnsibility  today.  A 


significant  aspect  of  any  such  program 
would  be  the  inclusion  of  a  co-curricular 
activity  and/or  community  involvement 
component  The  Commission  encourages 
applications  for  funding  these 
exemplary  projects  from  schools,  school 
districts,  or  organizations.  A  well- 
developed  dissemination  plan  should  be 
included  in  any  proposal  for  funding 
under  this  initiative. 

Selection  criteria:  The  Commission 
has  developed  the  following  criteria  as 
general  guidelines  for  judging  all  project 
proposals: 

1.  The  project  is  designed  to 
strengthen  teachers'  capacity  to 
understand  and  teach  the  Constitution, 
its  antecedents,  provisions,  structiire, 
and  history,  while  benefitting  students 
in  an  academically  sound  way 
appropriate  for  the  age  group  toward 
which  it  is  directed.  (15  points] 

2.  The  project  has  potential  to  make 
effective  and  appropriate  use  of  existing 
and  proven  curricular  materials, 
including  those  made  available  through 
Commission  sponsorship  and  the 
Bicentennial  Education^  Grant 
Program.  (5  points) 

3.  The  project  is  cost-effective  in  that 
expenditures  are  reasonable  and 
appropriate  for  the  scope  of  the  project. 
(5  points) 

4.  The  project  must  demonstrate  the 
potential  for  affecting  a  much  wider 
audience  than  the  immediate  project 
participants.  (10  points) 

5.  The  project  represents  an 
improvement  upon  existing  teaching 
methods.  (5  points) 

6.  Applications  have  the  capacity  to 
carry  out  the  project  as  evidenced  by: 

a.  Academic  and  administrative 
qualifications  of  the  project  personnel: 

b.  Quality  of  project  design; 

c.  Soundness  of  project  management 
plan.  (10  points) 

The  decision  to  award  grant  funding  is 
solely  within  the  disoedon  of  Uie 
Commission  based  upon  its  judgment  of 
bow  best  to  fulfill  the  statutory  purposes 
of  the  grant  program. 

Applicable  reguJationti  45  CFR  2010 
as  published  hi  the  August  14. 1987 
Federal  Register  (52  FR  90582).  The 
Commission's  program  announcement 
was  also  published  togefiier  with  the 
grant  regulation.  j 

Interested  applicants  are  faivited  to 
call  or  write  to  the  Commission  for  a 
copy  of  die  printed  verskm  of  die 
program  announcement  and  application 
forms. 
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Authority:  Title  V  of  Pub.  L  09-194;  45  CFR 
part  2010. 

Herbert  M.  Atherton. 

Deputy  Staff  Director  and  Director  of 
Education. 

[FR  Doc.  89-19162  Filed  &-15-^  8:45  am] 
BOJJNG  coos  SMO-OI-II 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Hber 
Textile  Products  Produced  or 
Manufactured  In  Mexico 

August  11, 1989. 

AOENcr.  Committee  for  die 

Implementation  of  Textile  Agreements 

(CITA). 

action:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  August  18, 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Janet  Heinzen,  International  Trade 
Specialist  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  377-4212.  For  information  on  die 
quota  status  of  this  limit  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-9481.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 

SUPPLEfNENTARY  INFORMATION: 
Authority 

Executive  Order  11651  of  March  3. 
1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  Government  of  the  United 
Mexican  States  requested  an  increase  in 
the  ciurent  Special  Regime  limit  for 
categories  359-C/659-C  Recognizing  die 
special  circumstances  concerning  the 
availability  of  Special  Regime  quota  for 
coveralls,  the  United  States  Government 
agreed  to  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the  Correlation: 
Textile  and  Apparel  Categories  with  die 
Harmonized  Tariff  Schedule  of  the 
United  States  (see  Federal  Register 
notice  53  FR  44937,  published  on 
November  7, 1988).  Also  see  54  FR  52461, 
published  on  December  28, 1988. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist. 


only  in  the  implementation  of  certain  of 
its  provisions. 
Auggto  D.  TantUlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
August  11, 1989. 
Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington.  DC  20229. 

Dear  Mr.  Commissioner  This  directive 
amends  but  does  not  cancel,  the  directive 
issued  to  you  on  December  22, 1986  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns,  among  other  things,  imports  of 
cotton  and  man-made  liber  textiles  and 
textile  products,  produced  or  manufactured  in 
Mexico  and  exported  during  the  twelve- 
month period  which  began  on  )anuary  1, 1969 
and  extends  through  Deceml>er  31, 1989. 

Effective  on  August  18, 1969,  the  directive 
of  December  22, 1968  is  amended  further  to 
increase  the  limit  for  Categories  359-C/S59- 
C.  as  follows: 


Category 


359-C/659-C« 
Non-Spedal  Regime  Ca 
359-C/659-C 


Amondad  twolvo- month 


»9ime  Cateoory 


1.164.691  Mograms 

Sublimit 
180.680  Mograms 


>  The  limit  has  not  twen  adjusted  to  account  tar 
any  Imports  exported  aflar  OeoamtMr  31, 1968. 

*  In  Categories  359-C/6S9-C  only  HTS  numbers 
6103.42.2025,  6103.49.3034.  6104.62.1020. 
6104.69.3010,  6114.20.0046,  6114.20.0052, 
6203.42.2010.  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025.  Md  621.42J)010  In 
Category  359-0;  and  6103.23.0055,  6103.43.2020, 
6103.49.2000.  6103.49.3036.  6104.63.1020, 
6104.69.1000,  6104.68.3014.  6114.30.3040. 
6114.30.3050.  6203.43.2010.  6203.43.2090. 
6203.49.1010.  6203.49.1090.  6204.63.1510, 
6204.69.1010,  6210.10.4015,  6211.33.0010, 
6211.33.0017  and  6211.43.0010  in  Category  669-C. 

The  Committee  for  the  Implementation  of  * 
Textile  Agreements  has  determined  dut  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 
Sincerely, 

Auggte  D.  TantUlo. 

Chairman,  Committee  for  the  laqtlementation 

of  Textile  Agreements. 

[FR  Doc.  89-19185  Filed  8-15-89;  8:45  am] 

BIUJNG  CODE  SSIO-On-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  CoHaction 
Requiromont  Submittml  to  0MB  for 
Review 

action:  Notice.  The  Department  of 
Defense  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Signature  and  Tally  Record;  DD  Form 


1907;  and  OMB  Control  Number  0702- 
0027 

Type  of  Request  Extension. 

A  verage  Burden  Hours/Minutes  Per 
Response:  2  minutes. 

Frequency  of  Response:  On  Occasion. 

Number  of  Respondents:  484)00. 

Annual  Burden  Hours:  1,600. 

Annual  Responses:  48,000. 

Needs  and  Uses:  Signature  and  Tally 
Record  is  an  integral  part  of  the  Defense 
Transportation  System  to  provide 
continuous  accoimtabiUty  and  custody 
of  classified  and  sensitive  material 
when  using  commercial  carriers.  Form 
records  the  shipment  transfer  &x>m  one 
carrier  to  another  from  pickup  point  to 
delivery  to  the  consignee. 

Affected  Public:  Businesses  or  other 
for-profit  Small  businesses  or 
organizations. 

Frequency:  On  OccasioiL 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Dr.  J.  Timodiy 
Sprehe.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr. ).  Tunothy  Sprehe  at  the  Office  of 
Management  and  Budget  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington.  DC  20503. 

DOD  Clearance  Officer  Ms.  Peari 
Rascoe-Harrison.  Written  request  for 
copies  of  the  hiformation  collection 
proposal  should  be  sent  to  Ms.  Rascoe- 
Harrison.  WHS/DIOR.  1215  Jefferson 
Davis  Highway,  Suite  1204,  Arlington. 
Virginia  22202-4302. 
August  10, 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaisoa 
Officer.  Department  of  Defense. 
[FR  Doc.  80-19140  Filed  8-15-88;  8:45  am] 
SnjJNQ  CODE  IB1»-01-M 


Office  Of  tho  Secretary 

Uaa  of  the  Global  Positioning  Syttom 
(OPS) 

AQCNCY:  Command,  Conbxil, 
Communications,  and  Intelligence  (C^, 
Office  of  the  Secretary,  DoD. 

action:  Use  of  the  Global  Positioning 
System  (GPS). 

SUHMARV:  This  announcement  notifies 
all  civil  users  that  the  Global  Positioning 
System  (GPS)  satellites  should  not  be 
used  during  the  period  20  September 
1989  throu^  4  October  1989.  The  GPS 
satellites  will  be  set  "unhealthy"  as  an 
additional  precautionary  measure. 

The  Department  of  Defense  (DoD)  is 
working  to  establish  a  fully  operational 
GPS  satellite  constellation.  As  noted  in 
previous  notices  in  the  Federal  Register. 


3a7«6 
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until  a  21-8ateUite  cooateUation  if 
achieved,  the  GPS  satellites  will 
transmit  aigaals  which  are  intended 
primarily  for  military  purposes  and  are 
subject  to  change  without  prior  notice. 
All  civil  users  have  been  advised  that 
the  use  of  GPS  for  positioning, 
navigation,  time  transfer,  or  any  other 
purpose,  will  be  at  their  own  risk. 

However,  to  minimize  impacts  to  tfie 
civil  community,  DoD  will,  where 
posnUe,  provide  advance  notice  when 
the  GPS  satdlites  should  not  be  used. 
"Hiis  advance  notice  will  be  distributed 
by  the  US  Coast  Guard  (U9CG).  Wiftin 
the  USCG,  the  Office  c^  Navigation 
Safety  and  Waterway  Services  is  the 
primary  point  of  contract  for  GPS  users. 
Beyond  this  initial  notiflcation,  DoD  will 
not  use  ^e  Federal  Ragi9ler  for  this 
purpose. 

ADDRESS:  Office  of  the  Assistant 
Secretary  of  Defense,  Command 
Control,  Communications,  and 
InteUigence,  Room  3D174.  The  Pentagon. 
Washington,  DC  20301. 

FOR  PURTHefl  INPOflMATION  CONTACT: 

Lt.  Co).  JnleB  Mdsteff,  telephone  (202) 

605-6123,  for  general  information  on 

GTS. 

August  le.  iws. 

L.M.  Bynunv 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  ofD^eme. 

[FR  Doa  »-19141  nied  S-15-89;  8:45  am] 

■UMQ  GOK  asio-ovai 


DOO  Advisory  Group  on  €taetron 
Dsvfcts;  Advisory  CommNIss  WMflnf 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devles  (AGS))  announces  a 
closed  session  meeting. 
DATIS:  The  meeting  will  be  held  at  0900, 
Thursday,  24  August  1989. 
ADORCSSes:  The  meeting  will  be  held  at 
Palisades  Institute  fur  HeseaR^ 
Services,  Inc.,  2011  Crystal  Drive,  Suite 
307,  ArBi«taii,VA  22812. 
FOR  FURTHER  INFORMATION  CONTACT 
David  Slater,  AGO)  Secretariat  201 
Varick  Street.  New  York  10014. 
SUPFIEMENTARV  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretaiy  ai  Defense 

for  Arqiiiaitinn   |J|£  PirPCtor.  DpfpnSP 

Advanced  Research  I^ojecti  Agency 
and  the  Military  Depaftneala  with 
technical  advice  on  the  conduct  oi 
ecoDoraical  azid  efiective  researcii  aad 
devebpinent  pro-ams  in  the  area  of 
election  devices. 

The  AGED  meetiag  wiU  be  limited  to 
review  of  research  ^nd  developraeot 
progcams  which  the  Military 
Departments  pcepose  to  iaitiate  with 
induatry,  univenitiea  or  in  their 


laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d}  of 
Public  Law  No.  93-163,  as  amended  (5 
U.S.C.  App.  II,  10(d)  (1982)),  it  has  been 
determined  that  this  Advisory  Q-oup 
meeting  concerns  matters  listed  in  5 
U.S.C  S52b(cKl)  (1982),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public 

Dated:  August  11, 1S89. 
LM.  Byaum, 

Alternate  OSD  Fedeml  Register  Liaison 
Officer.  D^nrtmeat^  Defense. 
[FR  Doc.  89-19250  Filtd  8-l&-«g:  8:45  Bin] 

■ILLHIQ  OOOE  Mie-«1-« 


Privacy  Act  of  1974,  Systems  of 
Rscerds  Notices 

AGENCY:  Office  of  Oie  Secretary,  DOD. 
ACTION:  Deletion  of  one  and  addition  of 
thr»e  new  systems  of  records  notices  for 
public  comment. 

SUMMARY:  The  Office  of  the  Secretary  of 
Defiense  prtiposes  to  delete  one  system 
and  a(kl  three  neweystems  of  records  to 
its  invmtory  of  syflleras  of  records 
sub|ect  to  the  Privacy  Act  of  1974,  as 
amended,  {h  U.S.C.552a].  The  deletion 
and  record  systema  notices  for  the  three 
new  systems  are  sst  forth  bekiw. 
OATCS:The  deletion  wiQ  be  elective 
upon  August  lA,  tfit9.  The  new  systems 
will  be  effective  September  15, 1989 
unless  comments  are  received  which 
would  result  in  a  contrary 
determination. 

ADDREMc  Dan  Cragg,  OSD  Privacy  Act 
Officer,  OSD  Records  Management  and 
Privacy  Act  Branch,  Room  5C315, 
Pentagon,  Washington,  DC  20301-1155. 
ran  WRTHER  RIF0IIMAT10N  CONTACT: 
Dan  Cragg,  OSD  Privacy  Act  Officer. 
Telephone:  {202)  9»-0970,  Autovon: 
225-0970. 

•UFHCMENTAIty  MPORMATIOIC  The 
Office  of  the  Secretary  of  Defense 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  ld74  as  amended,  (5 
U.S.C.  552a),  have  been  published  in  the 
Federal  Register  as  follows: 

50  FR  22090,  29  May  1985  (Compilation, 
changes  follow) 

50  FR  47067, 14  No«r  1985 

51  FS 11807.  7  Apr  a988 
51  FR  11803,  7  A^  1966 
51  FR  17506. 13  Ma|r  1986 
51  FR  23573,  30  Jun  1S66 
51  FR  44668, 11  Dec  1986 
51  FR44S72. 11  Dec  1986 
51  FR  44676, 11  Dec  1866 


51  FR  44665, 11  Dec  1986 

52  FR  4645, 13  Feb  1987 
52  FR  11849, 13  Apr  1987 
52  FR  23334. 19  Jun  1987 
52  FR  16431,  5  May  1987 

52  FH  22837, 16  Jwn  1987 

53  FR  15868,  4  May  198B8 
53  FR  27894,  25  Jul  1988 

The  proposed  deletion  is  not  within 
the  purview  of  the  provisions  of  5  U.S.C. 
552a(r),  whidi  requires  tlie  wibmission 
of  a  new  or  altered  system  report.  The 
new  systems  reports,  as  required  by  5 
U.S.C.  552a(r)  of  the  Privacy  Act -were 
submitted  on  ATignst  8, 1989,  to  the 
Committee  on  Governmental  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (0MB) 
pursuant  to  paragraph  4b  of  appendix  I 
to  0MB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Indrviduals,"  dated 
December  12, 1985  (50  FR  52730, 
December  24, 1985). 

Dated:  August  10, 1989. 
LM.  Bynum. 

Alternate  OSD  Federal  Roister  Liaison 
Officer.  Department  of  Defense. 

DeletioB 

DPA  OXA.B  S8 

SVSTENIHMC: 

Contact  Files  (50  FR  22090,  May  29. 
1985). 


reason: 

This  system  will  be  incorporated  into 
DWHS  P43,  entitled,  "Emergency 
Personnel  Locator  Recorth". 

NEW  SYSreMS  OF  fiEComs 
DWHSPSS 

SYSTEM  name: 

Emergency  Personnel  Locator 
Records. 

S  V  SI  EM  LOCA I  ION. 

Segments  are  maintained  wLSun  the 
Office  of  the  Secretary  xJl  D^enae 
(OSD),  the  Joint  Staff,  and  aD  other 
activities  deriving  administrative 
support  from  Washington  Headquarters 
Services  tWHS). 


CSrrEOORCS  of  WWVIBMStf  CSVESEO  SV  THE 
svstbm: 

Civilian  employees  and  military 
personnel,  and  in  some  instances,  their 
dependents,  consultaats,  contractors, 
both  in  and  out  of  govsrmnent,  wi^ 
'  whom  the  Office  of  ths  Secretary  of 
Defense,  the  faint  Staff,  «nd  aM  other 
ttOtivtties  deriving  adasimstrative 
support  from  Washrngtoa  Headquarters 
Services  (WHS)  coodMci  offidai 
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business.  Inclusion  is  at  the  discretion  of 
the  maintaining  office. 

CATEOORtES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  Social  Security  Number 
and/or  name,  organizational  address, 
home  address  or  unit  of  assigiunent. 
work  and  home  telephone  numbers  and 
related  information.  Emergency 
personnel  rosters,  contact  listing  files, 
organizational  telephone  directories, 
and  listings  of  office  personnel. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  133  and  Executive  Order 
9397. 

PURPOSE(S): 

Records  support  agency  requirements 
for  emergency  notification  of  personnel, 
estabUshment  of  locator  listings,  and  all 
other  official  management  functions 
where  personnel  and  organizational 
point  of  contact  information  is  required. 

ROUTINE  USES  OF  RECORDS  MANITAmED  IN 
THE  SYSTEM,  NICUIOWIO  CATBOORKS  OF 
USERS  AND  THE  FURFOSES  OF  SUCH  USES: 

See  the  Office  of  the  Secretary  of 
Defense  (OSD)  "Blanket  Routine  Uses" 
set  forth  at  the  beginning  of  OSD's 
listing  of  systems  notices. 

FOUCIBS  AND  FRACTICBS  FOR  STORHM, 
RETRIKVINa,  ACCSSSINO,  RETASMNQ,  AND 
DISFOSHM  OF  RECORDS  m  THE  system: 

storage: 

Paper  records  are  maintained  in  file 
folders,  index  cards.  Rolodex-type  files, 
loose-leaf  and  bound  notebooks. 
Computer  files  are  maintained  on 
magnetic  tape,  diskette,  or  other 
machine-readable  media. 

RETmEVAMUTY: 

Files  are  retrieved  by  Social  Security 
Number  and/or  name  of  employee  or 
individual. 

SAFEGUARDS: 

Facilities  where  the  systems  are 
maintained  are  locked  when  not 
occupied.  Paper  records  are  kept  in 
filing  cabinets  and  other  storage  places 
which  are  locked  when  office  is  not 
occupied.  Electronic  records  are  on 
computer  terminals  in  supervised  areas 
using  a  system  with  software  access 
control  safeguards.  Only  persons  on  a 
need-to-know  basis  and  trained  in  the 
handling  of  information  protected  by  the 
Privacy  Act  have  access  to  the  system. 

RETENTION  AND  DISFOSAL: 

Retained  until  information  is  no  longer 
current  and  then  destroyed.  Obsolete 
paper  information  is  destroyed  by 
tearing  into  pieces,  shredding,  ptdping. 
macerating,  or  burning.  Obsolete 


computer  records  are  erased  or 
overwritten. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Secretary  of  Defense 
(OSD)  Privacy  Act  Officer.  OSD  Records 
Management  and  Privacy  Act  Branch, 
Washington  Headquarters  Services, 
Room  5C315,  Pentagon,  Washington,  DC 
20301-1155. 

NOTIFICATION  FROCEOURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Office  of 
the  Secretary  of  Defense  (OSD)  Privacy 
Act  Officer,  OSD  Records  Management 
and  Privacy  Act  Branch,  Washington 
Headquarters  Services,  Room  5C315, 
Pentagon,  Washington,  DC  20301-1155. 
The  individual  should  make  reference  to 
the  office  where  he/she  is/was  assigned 
or  affiliated  and  include  address  and 
telephone  nvmiber  applicable  to  the 
period  during  which  the  record  was 
maintained.  Social  Security  Number 
should  be  included  in  the  inquiry  for 
positive  identification. 

RECORD  ACCESS  FROCEOURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Office  of  the 
Secretary  of  Defense  (OSD)  Privacy  Act 
Officer,  OSD  Records  Management  and 
Privacy  Act  Branch,  Washington 
Headquarters  Services,  Room  SC315, 
Pentagon,  Washington,  DC  20301-1155. 
The  individual  should  make  reference  to 
the  office  where  he/she  is/was  assigned 
or  affiliated  and  include  address  and 
telephone  number  applicable  to  the 
period  during  which  the  record  was 
maintained.  Social  Security  Number 
should  be  included  in  the  inquiry  for 
positive  identification. 

CONTESTING  RECORD  FROCEOURES: 

The  Office  of  the  Secretary  of  Defense 
rules  for  accessing  records  and  for 
contesting  contents  and  appealing  initial 
OSD  determinations  are  published  in 
OSD  Administrative  Instruction  No.  81, 
"OSD  Privacy  Program";  32  CFR  part 
286b;  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
subject  individual  and  official 
personnel  office  documents. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
DWHS  P41 
SYSTEM  name: 

OSD/JS  Drug-Free  Workplace  Files 


SYSTEM  location: 

Office  of  the  Secretary  of  Defense, 
Directorate  for  Personnel  and  Security. 
Washington  Headquarters  Services, 
Room  3B347,  Pentagon,  Washington.  DC 
20301-1155. 

categories  of  individuals  covered  by  the 
system: 

Employees  of,  and  applicants  for 
positions  in,  the  Office  of  the  Secretary 
of  Defense  (OSD),  the  Joint  Staff  OS), 
and  all  other  activities  deriving 
administrative  support  fiom  Washington 
Headquarters  Services  (WHS). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  the  selection, 
notification,  and  testing  of  employees 
and  applicants  for  illegal  drug  abuse; 
collection  authentication  and  chain  of 
custody  documents:  and  laboratory  test 
results. 

authormr  for  maintenance  of  the 
system: 

5  U.S.C.  7301;  Pub.  L 100-71; 
Executive  Order  12564.  "Drug-Free 
Federal  Workplace";  and  Executive 
Order  9397. 

furfose(s): 

The  system  is  used  to  maintain  Drug 
Program  Coordinator  records  on  the 
selection,  notification,  and  testing  (i.e., 
urine  specimens,  drug  test  results,  chain 
of  cutody  records,  etc.)  of  employees 
and  applicants  for  illegal  drug  abuse. 

Records  contained  in  this  system  are 
also  used  by  the  emplqyee's  Medical 
Review  Official;  the  administrator  of 
any  Employee  Assistance  Program  In 
which  the  employee  is  receiving 
counseling  or  treatment  or  is  otherwise 
participating;  and  supervisory  or 
management  officials  within  the 
employee's  agency  having  authority  to 
take  adverse  personnel  action  against 
such  employee. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  SI 
THE  SYSTEM,  INCLUDWtO  CATSGDRIES  OF 
USERS  AND  THE  FURFOSE  OF  SUCH  USEft 

In  order  to  comply  with  provisions  of 
5  U.S.C.  7301,  the  Office  of  the  Secretary 
of  Defense  "Blanket  Routine  Uses"  do 
not  apply  to  this  system  of  records. 

To  a  court  of  competent  jurisdiction 
where  required  by  the  United  States 
Government  to  defend  against  any 
challenge  against  any  adverse  personnel 
action. 


foucies  and  fracnces  for  i 
retwievino,  accessino,  rl 
msfoshm  of  records  m  the  system: 

storage: 

Paper  records  are  maintained  in  file 
folders.  Electronic  records  exists  on 
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magnetic  tape,  diskette,  or  other 
machine-readable  media. 

RtTTHCVABILrrT: 

Records  are  Ktrieved  by  em]^yee  or 
applicant  name,  Social  Security  Number, 
agency  name,  collection  site  and  date  of 
tentiag. 

lArEQUAROS: 

Paper  records  are  stored  in  file 
cabinets  that  are  locked  when  oot  beii% 
used.  Electronic  records  are  accessed  on 
computer  termiaals  io  supervised  areas 
using  a  system  with  password  access 
safeguards.  All  employee  and  applicant 
records  are  maintained  and  need  witfi 
the  hi^est  rsgard  for  employee  and 
applicant  privracy.  (My  peraoiu  on  a 
nepd-to-ksow  basis  Bad  trained  in  the 
handling  of  informalkm  protectAd  by  the 
Privacy  Act  have  access  (o  the  system. 

arrcNnoN  ano  disposal: 

Files  OB  sppiicaiits  for  posttions  are 
maintained  for  a  period  not  to  exceed 
six  months. 

Files  OB  enplo}«es  are  veUiaed  for 
two  yeaa.  in  intances  of  a  positive  lest 
Hnding  resulting  in  the  reassignoKBt  or 
separation  of  an  employee,  Hies  are 
destroyed  two  years  after  case  is  dosed. 

Oestrvction  of  records  is 
accomplished  by  slu<eddiag  or  bmning  of 
paper  iscords.  Bectronic  records  are 
erased  or  overwritten. 
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OSD/IS  Drag  PTDBxm  Coordnator, 
Diredorale  for  AexnanBel  and  Security, 
Washington  Head^uulers  Services, 
Roon  JB345.  Peab^an,  Washington,  DC 
20301-llSS. 

NOTinCATIOH  moCCOUBC: 

Individuals  seeking  to  determine 
whether  this  system  of  records  cootai&s 
information  about  themselves  should 
address  written  inquiries  to  the  OSD/JS 
Drug  Program  Coordinator,  Directorate 
for  Personnel  and  Security,  Washington 
Headquarters  Services,  Room  3B347, 
Pentagon,  Washington,  DC  20301-1155. 
The  request  should  contain  the  full 
name.  Social  Security  Number,  and  the 
notarized  signature  of  the  subject 
individual. 

RSCORD  AOOCSS  PflOCCDIMe: 

Individuals  seeking  access  to  records 
about  tben»e}ves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  OSD/JS  Drug 
Program  Coordinator,  Directorate  for 
Personnel  and  Security,  Washington 
Headquarters  Services,  Room  3B347, 
Pentagon,  Washington,  DC  20301-1155. 
The  request  simuld  contain  the  fnil 
name.  Social  Security  Nwaber,  and  the 


notarized  signature  of  the  subject 
individual. 


COMTESTtWQ  HECOWD  FHOCCUUHt. 

"Hie  Office  of  the  Secretary  of  Defense 
(OSDJ  rules  for  accessing  records  and 
for  contesting  contents  and  appealing 
initial  OSD  detemunBlions  by  the 
individual  concerned  are  published  in 
OSD  Administrative  Instruction  No.  81. 
"OSD  Privacy  Prograa  ";  32  CFR  part 
286b;  or  may  be  obtained  from  the 
syBteoi  manager. 

RSCONO  SOURCE  CATEOCRIES: 

The  test  subject.  Medical  Review 
Officials,  collection  persoimel  and 
others  on  a  case-by-ocse  basis. 

EXEMPTIONS  CUUUEO  Rpfl  THE  SYSTEM: 

None. 
DHA  03 
SYSTEM  NAME: 

Pentagon  Employee  Referral  Service 
(PERS)  Counselic^  Records. 

SYSTEM  location: 

Pentagon  Employee  Referral  Service, 
c/oQvilian  Erapk^^oes  Heahh  Services 
Clinic,  Room  1E3S8,  Pentagon, 
Washington,  DC  30310-6800. 


OA 


OF 


IVnUALS 


All  civilian  DoD  employees  assigned 
to  duty  in  the  Pentagon  and  environ  who 
are  referred  by  management  for,  or 
voluntarily  request,  ommseling 
assistance. 


CATEi 


MTHE 

Records  on  patients  which  are 
generated  in  the  course  of  professional 
counseling.  Records  consist  of 
information  on  condition,  current  status, 
progress  and  prognosis  for  patients  who 
have  personal,  emotional,  alcohol  or 
drug  dependency  problems,  including 
admitted  or  urinalysis-detected  illegal 
drug  abuse. 

AUTHonmr  for  mainterance  of  the  system: 

5  U.S.C.  43;  5  U.S.C  310;  5  U.S.C.  7301; 
10  U.S.C.  3012:  42  U.S.C.  290dd-3  and 
290ee-3;  42  U.S.C.  45S2;  Pub.  L.  100-71; 
Executive  Order  12564.  "Drug-Free 
Federal  Workplace";  .and  Executiw 
Order  9397. 

PURPOSE(S):  I 

To  record  counselor's  observations 
concerning  patient's  condition,  current 
status,  progress  prognosis  and  other 
relevant  treatment  information 
regarding  patients  in  an  employee 
assistance  treatment  facility'. 


nOOTINE  USES  CF  RECOBOS  MAINTAINED  IN  TME 
SYSTEM,  INCLUOiNO  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

In  order  to  comply  with  provisions  of 
5  U.S.C.  7301  and  42  U.S.C.  290dd-3  and 
290ee-3.  the  Office  of  the  Secretary  of 
Defense  ^'Blanket  Routine  Uses"  do  not 
apply  to  this  system  of  records. 

Records  in  this  system  may  not  be 
disclosed  without  the  prior  written 
consent  of  such  patient,  unless  the 
disclosure  would  be: 

To  naedical  personnel  to  the  extent 
necessary  to  meet  a  bona  fide  medical 
emergencjr; 

To  qualified  personnel  for  the  purpose 
of  conducting  scientific  research, 
management  audits,  financial  audits,  or 
program  evaluation,  but  such  persormel 
may  not  identify,  directly  or  indirectly, 
any  individual  patieirt  in  any  report  of 
such  research,  audit,  or  evaluation,  or 
otherwise  disclose  patient  identities  in 
any  mamrer;  and 

If  authorized  by  as  apfiropriate  order 
of  a  court  of  oampetest  ivrisdktion 
granted  after  application  showing  good 
cause  therefor. 

POLICIES  AND  PRACTICES  FOR  SroaiMO,  . 
RETRIEVING,  ACCeSSING,  HETAININO,  AND 
DISPOSING  OF  RECORDS  IN  TflE  SYSTEM: 

storaoe: 

Paper  records  in  fik  Mders  are  stored 
in  filing  cabinets.  Extracts  of  treatment 
records  are  entered  into  an  electronic 
database  on  a  microccnifniter. 

retrievabmjty: 

Manual  and  automated  records  are 
retrieved  by  patient's  last  name.  Client 
Case  Number,  and  Social  Security 
Number. 


SAFeOUi 

Paper  records  are  maiotained  in  file 
cabinets  that  are  locked  when  the  office 
is  not  occupifed  by  authorized 
persormel.  The  automated  database  files 
are  on  a  password-proteded.  stand 
alone  microcomputer.  All  patient 
records  are  maintained  and  used  with 
the  highest  regard  for  patient  ;Hivac>'. 
Only  persons  on  a  need-lo-know  basis 
and  trained  in  the  handling  of 
information  protected  by  ^e  Privacy 
Act  have  access  to  the  system. 

RETENTION  AMD  DISPOSAL: 

Paper  records  are  destroyed  five  years 
after  termination  of  counselling. 
Destruction  is  by  shredding,  pulping, 
macerating,  or  burning. 

Electronic  records  are  purged  of 
identifying  data  five  years  after 
termination  of  counselling.  Aggregate 
data  wifliout  personal  identifiers  is 
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maintained  for  management/statistical 
purposes  until  no  longer  required. 

SVtTCM  MANAOElKS)  iUlO  ADORESS: 

Director,  Pentagon  Employee  Referral 
Service,  Room  1E356,  Pentagon, 
Washington,  DC  20310-6800. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Pentagon  Employee  Referral  Service, 
Room  1E356,  Pentagon,  Washington,  DC 
20310-6800.  The  request  should  contain 
the  full  name,  address,  Social  Security 
Number  and  the  notarized  signature  of 
the  subject  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director, 
Pentagon  Employee  Referral  Service, 
Room  1E356,  Pentagon,  Washington,  DC 
20310-6800.  The  request  should  contain 
the  full  name,  address.  Social  Security 
Number  and  the  notarized  signature  of 
the  subject  individual. 

CONTESTING  RECORD  PROCEDURES: 

The  Office  of  the  Secretary  of  Defense 
(OSD)  rules  for  accessing  records  and 
for  contesting  contents  and  appeaUng 
initial  OSD  determinations  by  the 
individual  concerned  are  published  in 
OSD  Administrative  Instruction  No.  81, 
"OSD  Privacy  Program";  32  CFR  part 
286b;  or  may  be  obtained  from  the 
system  manager, 

RECORD  SOURCE  CATEGORIES: 

Patient,  counselors,  supervisors,  co- 
workers or  other  agency  or  contractor- 
employee  personnel;  private  individuals 
to  include  family  members  of  patient 
and  outside  practitioners. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  89-19142  FUed  8-15-89: 8:45  am] 

BILLING  CODE  3t10-01-« 


Department  of  ttie  Army 

Federally  FuiKled  Research  and 
Development  Center  (FFRDC) 

agency:  United  States  Army, 
Armament,  Munitions  and  Chemical 
Command.  Armament  Research, 
Development  and  Engineering  Center. 
SUMMARV:  Notice  is  hereby  given  that,  in 
accordance  with  OFPP  Policy  Letter  84- 
1,  Appendix  m.  4  April  1984.  the  U.S. 
Army  intends  to  establish  a  Federally 
Funded  Research  and  Development 


Center  (FFRDC)  for  a  long  term  research 
program  to  advance  the  state-of-tfie-art 
in  areas  of  electromechanics  and 
hypervelocity  testing  as  applicable  to 
future  weapons  systems.  This  is  the 
third  and  &ial  notice. 

Program  Requirements:  This  program 
will  include  basic  research,  analysis, 
design,  fabrication,  experimentation  and 
training  in  these  and  related  areas.  The 
electromechanics  area  will  include  but 
not  be  limited  to  compact  pulse  power 
supplies,  advanced  electric  launchers 
and  related  materials  research. 
Hypervelocity  testing  resetirch  will 
include  but  be  limited  to  compatible 
launch  package  design  and  interface, 
impact  characterization,  test  plaiming, 
instrumentation,  impact  testing,  data 
reduction/ analysis  and  related 
materials  research.  An  FFRDC  is  an 
activity  that  is  operated,  managed  and/ 
or  administered  by  either  a  university  or 
consortium  of  universities,  other 
nonprofit  organization  or  industrial  firm 
as  an  autonomous  organization  or  as  an 
identifiable  separate  operating  unit  of  a 
parent  organization. 

ADDRESS:  Send  inquiries  to  Commander, 
U.S.  Army  AMCCOM,  ATTN:  AMSMC- 
PCW-D[D),  Robert  Wisser,  Picatinny 
Arsenal,  New  Jersey  07806-5000.  The 
due  date  for  proposals  is  22  August  1989. 
FOR  FURTHER  INFORMATKM  CONTACT 
Robert  Wisser,  Contract  Specialist, 
Research,  Development  and  Engineering 
Center  on  (201)  724-4674. 
Keimeth  L  Denton. 

Department  of  the  Army  Alternate  Liaison 
Officer  With  the  Federal  Register. 
[FR  Doc.  89-19193  Filed  8-15-89;  8:45  am] 

SILLING  CODE  S710-0S4I 


Department  of  the  Navy 

CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Advisory 
Committee  on  Superconductivity  will 
meet  September  5-6, 1989  from  9  a.m.  to 
5  p.m.  each  day,  at  4401  Ford  Avenue, 
Alexandria.  Viiginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
discuss  the  development  and  application 
of  both  cryogenic  and  high  temperature 
superconductivity  to  naval  systems  and 
related  intelligence,  particularly  that 
related  to  integrated  ship  power  and 
combat  systems.  Hie  entire  agenda  of 
the  meeting  will  consist  of  discussions 
of  key  issues  regarding  research 
requirements  and  risks,  the  ability  of  die 


industrial  base,  both  here  and  abroad,  to 
support  these  requirements  and  field 
prototype  systems,  and  related 
intelligence  analyses.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  diat  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
.matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

Dated:  August  7. 1989. 
Sondn  M.  Kay, 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer 

(FR  Doc  89-19178  Filed  8-15-88;  845  am] 
SHXINO  OOOE  «S1*-AE-M 


DEPARTMENT  OF  EDUCATION 

AGENCY:  Intergovernmental  Advisoiy 
Council  on  Education. 

action:  Notice  of  Meetings. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of 
forthcoming  meetings  of  die 
Intergovernmental  Advisory  Council  on 
Education  and  its  Executive  Committee. 
This  notice  also  describes  the  functions 
of  the  CouncU-  Notice  of  these  meetings 
is  required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
atttend. 

DATES:  September  14-15, 1989. 

addresses:  Room  3000, 400  Maryland 
Avenue,  SW.,  Washington,  DC  20202. 

FOR  niRTHER  INTOMMATION  CONTACH 

Owen  A.  Anderson,  Executive  Director, 
Intergovernmental  Advisory  Council  on 
Education,  Room  3036, 400  Maryland 
Avenue.  SW.,  Washington,  DC  20202- 
7576,  202-732-3844. 
SUPPLEMENTARY  RUroNMATION:  The 
Intergovernmental  Advisory  Council  on 
Education  was  established  under 
Section  213  of  theDepartment  of 
Education  C-ganlzation  Act  (20  U.S.C 
3423).  The  Council  was  established  to 
provide  assistance  and  make 
recommendations  to  the  Secretary  and 
the  President  concerning 


I 
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iolCTgBvenBBeatd  peliciet  tnd  relations 
pertainine  *•  edocatioB. 

On  September  14,  the  Executive 
Committee  cftfae  Intei^iyvenunental 
AdriBcry  GooBdl  oo  Edacation  will 
meet  fivra  ftOO  «.«.  to  4:00  pjB.  Qmbtb 
ane  ieaUlive}.  iittere^ed  parties  may 
csU  the  inloi'mutioo  contact  oa 
Septeatber  13  for  die  exact  hours.  The 
tneetiog  ia  open  to  the  public.  The 
pnopoeed  ageada  of  the  awetiBg  indodes 
discussion  of  iteav  for  the  fiiH  r^mnql 
meeting  afenda.  a  fandget  review,  and 
other  aiatters  pertainiog  to  the 
Executive  CoBBwttoe'a  reipoosifailiigea. 

On  September  15.  dw  &A1  Council  will 
meet  &om  ftOO  «.a!L  to  4:30  pji.  Hie 
meeting  is  open  to  the  public  Hie 
projKMed  agenda  of  the  laeetiog  indudes 
discussion  of  tke  Couacil's  woik  pkas, 
selection  of  topics  (or  the  Council's 
conference,  planning  for  the  lS8t 
conference,  and  administrative  issues 
that  are  related  to  the  operation  of  the 
Coimcil. 

Records  are  kept  of  aQ  Council 
proceedings,  and  are  available  for 
pubte  inspection  at  the  Office  of  tiie 
Intergovernmental  Adrwiny  Council  «n 
Education,  400  Mainland  Avenue,  SW^ 
Room  3036,  Washington,  DC  20202-7576, 
from  the  hoars  of  4M  a.m.  to  SIM  p.n. 

Dated:  August  11, 1989. 
Mkhanelartoo. 
Deputy  Under  Secretary  for 
Intergovernmental  and  imerogency  Affairs 
[FR  Doc.  89-19254  Filed  8-15-89;  8:45  am] 
aiLLMio  coK  4eao^i-« 


0€P/WrrMBHT  OF  ENERGY 
Fhiandal  katimmwu  A»«xl  im«at  To 


aosncy:  U.S.  Department  of  Energy. 
action:  Notice  of  Unsolicited  Financial 
Assistance  Award. 


summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  raakir^  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-PG01-8SCE34023  to  Hunter 
College. 

Scope:  The  funding  for  this  grant  will 
support  research  in  the  area  of 
biological  effects  of  electro-magnetic 
fields  and  will  allow  Hunter  College  to 
study  the  interaction  of  such  ffclds  with 
basic  genetic  material. 

Eligibility:  Based  on  acceptance  of  an 
unsolicited  application,  eligibility  of  this 
grant  award  is  being  limited  to  Hunter 
College,  who  has  high  qaalifications  in 
research  exploring  atteratran  m  genetic 
structure  after  exposure  to 
electromagnetic  fields.  "Hie  project  will 


allow  Hunter  College  to  contmue  its 
research  and  mvesfigate  the  effects  of 
electric  and  magnelrc  fields  on  genetic 
transcription  and  tninslation. 

The  term  of  this  grant  will  be  two 
years  from  effectiva  date  of  award. 
TOn  FURTHER  INFORMATION  CONTACT. 
U.S.  Department  of  Energy,  Office  of 
Procurement  Operations,  Attn.  Calvin 
Lee,  MA-453.2, 1000  Independence 
Avenue,  SW..  Washington,  DC  20585. 
Thomas  S.  Keefe,        j 

Director  Cantraci  Operatiaas  Division  "B" 
Office  of  Procurement  Operations. 

[FR  Doc.  aS-19201  Filed  8-15-89;  &45  am] 

StLUMQ  CODE  •4f0-OMi 


Financial  Assistance  Award;  Intent  To 
Award  a  Gnat  to  the  Interstate  Oil 
Compact  Commission 

AOBHCy:  U5.  Department  of  Ekieigy. 
ACTION:  Acceptance  of  an  nnsolicited 
application  for  a  grant  award. 

•UMMAMV:  11k  OepartmeDt  of  &iergy 
(DOE],  Bartlesville  Pno^ct  C^Bce 
Announces  that  pursuant  to  fO  CFR 
600.14,  it  intends  ts  vtake  an  award 
based  on  aa  uasabdted  ajjplication 
subotrtted  to  the  fiartlesville  Project 
Of&oe,  Bardeeville.  OK.  The  title  of  this 
appliratian  is  "Evaluation  of  the  Oil 
Resource  and  the  Eoooomic  Reoovery  of 
Mobile  and  Immobile  Ligiht  Oil". 

Scope;  The  objective  of  this  grant 
project  is  to  conducl  a  study  of 
"Advanced  Oil  Recovery  and  the 
States".  The  project  is  for  the 
assessment  of  the  eeonomic 
producibillty  of  unracovered  mobile  and 
immobile  light  oil.  Tlie  primary  goals 
include  the  complete  evaluation  on  the 
technical  and  econotoic  potential  of  the 
known  domestic  oil  resource,  and  the 
identification  of  the  recxrvery  methods 
and  financial  and  t»?chnit5a!  alternatives 
for  maximizing  this  potential.  The 
intended  research  will  (1)  continue  to 
consolidate  and  supplement  ongoing 
reservoir  data  coUection  and  updates  to 
characterize  the  remaining  resources  in 
various  states,  (2]  apply  TORIS  data 
base  for  analyses  wtech  will  provide 
comprehensive  assessment  of  the 
potential  for  recovery  of  the  remaining 
known  oil  resources  in  various  states, 
and  (3)  transfer  the  learned  technologies 
to  the  oil  operators  itirough  publications 
and  workshops. 

The  Interstate  Oil  Compact 
Commission  will  maSce  available  to  this 
research  project  the  states  well  records, 
geological  data  archives,  well  samples, 
pelTOgraphic  equipment,  and  computer 
resources. 

In  accordance  with  10  CFR  600.14,  the 
iOCC  has  been  selectpd  as  the  grnnt 


recipient.  TTiis  activity  would  be 
conducted  by  the  IOCC  based  on  the 
meritorious  application  of  the  feneral 
e'.aluation.  DOE  support  U  die  activity 
would  enhance  the  public  benefits  to  be 
derived  by  allowing  more  thorough 
coverage  of  the  states'  reservoirs.  This 
activity  represents  »n  taiique  idea  and  a 
method  which  would  aet  be  efig^ile  for 
financial  nssistaBce  under  solicitation, 
and,  as  determined  by  OOE,  a 
competitive  solicitatian  woold  be 
inappropriate. 

The  tenn  of  the  grant »  for  a  one-year 
period  at  an  estimated  vdue  of 
$73000000  to  OOe.  llicfe  is  no  cost 
sfaariag  wi&  dte  interstate  Oil  Compact 
Commission. 

FOR  FURTHER  INPOBMAtlOW  COMTACT: 

U.S.  Department  of  Energy.  Pittsbaish   ■ 
Energy  Technology  Center,  Acquisitioo 
and  Assistance  Division,  P.O.  Box  10940, 
MS  921-165,  Patsbmxh,  PA  15236.  Attn: 
Dona  G.  Sheehan,  Telephone:  AC  412/ 
a92-5giS. 

Dated:  )Uly  M,  1988.       I 
GM9onrJ.Kandkia.        ' 
ZlirGcfor,  Ao^aisitiam  andMui$kmce  Division 
Pittsburgh  Energy  Techaotogy  CaOee. 
[FR  Doc.  89-19202  Filed  aHlS-89;  8:45  am] 
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ANR  Pipeline  Co^'et  aL;  Matarai  Gas 
Certificate  Filings 

Take  notice  dut  d>e  Allowing  filngs 
have  been  made  with  tbe  Conowision: 

L  ANRPipelfaieCo. 

[Docket  No.CP89-t888-0QS] 
August  8, 1989. 

Take  notice  that  on  August  1, 1989, 
ANR  Wpeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  m  Docket  No.  CPSg-ieafr-OOO 
a  request  pursuant  to  5|  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205  and  284.223)  fbr  aothorizatioB  to 
perform  an  interruptible  transportation 
service  for  Dekalb  Energy  Canada  Ltd. 
(Dekalb),  a  mariceter,  wider  ANR's 
blanket  certificate  issued  in  Docket  No. 
CPa8-532-«)0,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
inapection. 

ANR  states  that  pursuant  to  a 
transportation  agreement  dated  May  19, 
1989,  it  proposes  to  receive  up  to  38,600 
dt  equivalent  of  natural  gas  per  day 
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from  Dekalb  at  a  specified  point  located 
in  Wood  County,  Wisconsin  and 
redeliver  the  gas  at  other  spedfied 
points  located  in  Wisconsin.  ANR 
estnnates  Uiat  the  peak  day  and  average 
day  volumes  would  be  38,000  dt 
equivalent  of  natoral  gas  and  that  the 
annual  votumes  woidd  be  14,069,000  dt 
equivalent  of  natural  gas.  It  is  stated 
that  on  fane  1, 1989.  ANR  initiated  a  120- 
day  transportation  sCTvice  for  Dekalb 
under  f  2B4.223(a]  as  reported  in  Docket 
No.  ST89-4150-000. 

ANR  furdier  states  that  no  Facilities 
need  be  oonstmcted  to  implement  the 
service.  ANR  bidicates  tfist  the  primary 
term  of  the  tranqKXtation  agreement 
would  expire  on  December  31, 1989,  but 
that  the  service  would  continue  on  a 
mooth-to-month  basis  until  tenninaled 
by  ddier  party  on  30  days  written 
notice.  ANR  proposes  to  diaige  ratee 
and  abide  by  the  terms  and  conditions 
of  its  Rate  Schedule  ITS. 

Comment  date:  Septnnber  22, 1989,  In 
accordance  with  Standard  Paragrapli  G 
at  the  end  of  this  notice. 

2.  El  Paso  Natoral  Gas  Co. 

[Docket  Na  CP89-1877-000] 
August  a  IBSa 

Take  notice  diat  on  July  31. 1980  Bk 
Paso  Natural  Gas  Coo^Mny  (Q  Paso), 
P.O.  Box  1492.  El  Paso,  Texas  79978, 
filed  in  Docket  No.  CP80-ia77-000  a 
request  pursuant  to  S  157.205  of  die 
Commission's  Regulations  under  the 
Natoral  Gas  Act  (18  CFR  157^05)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Meridian  Oil 
Tradiiig  Inc.  (Meridian),  a  broker,  nnder 
the  blanket  certificate  issued  in  Docket 
No.  CP8B-433-00O  pursuant  to  section  7 
of  the  Natural  Gas  Act.  all  as  more  hdly 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  pursuant  to  a 
transportation  service  agreement  dated 
October  20  1988,  amended  and  restated 
as  of  March  17. 1980  under  its  Rate 
Schedule  T-1.  it  proposes  to  transport 
up  to  158.250  MMBtu  per  day  equivalent 
of  natural  gas  for  Meridian.  El  Paso 
states  that  it  would  transport  the  gas 
from  any  receipt  point  on  its  system,  as 
provided  in  Exhibit  "A"  of  die 
transportation  agieement,  and  would 
deliver  the  gas  to  delivery  points  in  the 
states  of  Oklahoma  and  Texas,  as 
shown  in  Exhibit  "B"  of  die  agreement 

El  Paso  advises  that  service  under 
S  284.102(a)  commenced  November  2, 
1980  as  reported  in  Docket  No.  STB9- 
1009  (filed  December  1. 1968).  H  Paso 
furthoe  advises  diat  it  would  tansport 
5279BfeMBta  on  an  overage  day  aid 
U,28a,no  MMBta  aranmBy. 


Comment  date:  September  22. 1989,  In 
accordance  widi  Standard  I^ragraph  G 

at  the  end  of  this  notice. 
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Pocket  Na  CF8»-186»-000] 

A«g«staia8B. 

Take  notice  tfiat  on  }nly  25, 1980 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  Na  CP8»- 
1853-000  an  application  pmsuant  to 
Sectkm  7(c)  of  the  Natural  Gas  Act  Part 
157  of  the  Commission's  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorixing  the  construction 
and  operation  of  9.87  miles  of  38  inch 
pipeline  looping  its  main  transmission 
line  in  Kentucky.  Tennessee  abo 
requests  pennission  to  abandon  254 
nules  of  mainline  tniasmission  pipeline 
that  is  obsolete  and  badly  deteriorated 
also  in  Kentucky,  all  as  more  hdly  set 
fndi  in  the  appUcation  which  is  on  file 
with  die  Commission  and  open  to  public 
inspection. 

Tennessee  states  that  the  25.4  miles  of 
28-inch  pipeline  from  mainline  valve 
(MLV)  102-2  to  MLV 105-2  in  its  Line 
100-2,  located  in  Gairaid,  Madison  and 
Clark  Counties.  Kentucky,  was 
constructed  in  1948  without  coating  or 
cathodic  protection,  is  badly 
deteriorated  and  needs  to  be  replaced. 
Tennessee  proposes  to  replace  the 
capacity  of  die  aging  pipeline  with  9.B7 
miles  of  36  inch  pipeline  loop  from  MLV 
873-2  to  Mile  Post  873-2+9.87  on  its 
higher  pressure  800  System  in  Lincoln 
County,  Kentucky.  Tennessee  states  diat 
both  of  its  100  and  800  systems  deliver 
gas  into  Station  106  in  Clay  County, 
Kentucky,  hence  a  shift  of  capacity  from 
one  system  to  the  other  will  not  al7ect 
the  operational  capabilities  of  the 
network.  Tennessee  estimates  the 
proposed  construction  and 
abandonment  will  cost  $12,029,000. 

Comment  date:  Aogost  20 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Colorado  Interstate  Gas  Ca 
[Docket  Na  CPSS-^ei-OOB] 
AugntfS,19SB. 

Take  notice  that  on  July  20 1880 
Colorado  Interstate  Gas  Company 
(CIGl,  Post  Office  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP85-381-O0e  a  petition  to  amend 
the  order  issued  in  Docket  No.  CPK-381 
pursuant  to  section  7tc]  of  die  Natural 
Gas  Act,  as  amended,  so  as  to  authorize 
CIG  to  change  the  General  Daily 
Entitlement  and  Total  Annual 
Entitlement  for  a  Jurisdictional  Sales 
Customer,  Qoestar  Pipeline  Company 
(Qnestar).  OG  proposes  to  change 


Questar's  General  Daily  Eatitteroent 
frt>m  15,000  Mcf  to  LSOO  Mcf  and  the 
Total  Annual  Entidemeat  from  9.058.fflW 
Mcf  to  547,000  Mcf  effective  July  14, 
1967,  dirough  October  1, 1992,  all  as 
more  fully  set  fordi  in  the  petition  to 
amend  which  is  on  file  widi  the 
Commission  and  open  to  public 
inspection. 

Prior  to  the  filing  in  this  proceedii^ 
CIG  twice  filed  Section  4  rate 
proceedings  m  Docket  Nos.  RP85-122- 
000  and  RP87-3O-000  wherein  CICs  cost 
allocation  and  rate  design  were  based 
on  Questar  purchasing  15.000  mcf  of 
natoral  gas  per  day  from  dG.  CIG's 
Section  4  in  Docket  No.  RP-85-122-<X)0 
also  proposed  to  reclassify  Questar  and 
other  CIG  customers  serviced  under 
Rate  Schedules  P-1  and  G-1.  diat 
purchased  more  than  25  percent  of  their 
requirements  from  suppliers  other  than 
CIG,  as  PR-1  customers.  Questar 
objected  to  the  PR-1  classification  and 
CIG's  cost/design  calculation  based  on 
a  requirement  to  purchase  15,000  mcf 
per  day  mstead  of  1,500  Mcf  daily. 
Under  a  partial  offer  of  setdement  OG 
withdrew  Rate  Schedule  RP-1,  effective 
September  25, 1966,  and  was  directed  to 
file  a  Section  7  to  request  Questar's 
change  in  entidements.  Therefore, 
Questar  executed  a  service  agreement 
for  15XU0  Mcf  per  day  from  September 
20 1085,  dirough  foly  13, 1967;  and  for 
1,500  Mcf  per  day  from  |uly  14, 1987. 
through  October  1, 1992. 

Comment  date:  August  20  1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  El  Paso  Natural  Gas  Co. 

[Docket  No.  a>8S-1881-000] 
August  8, 1989. 

Take  notice  diat  on  July  31. 1880  El 
Paso  Natural  Gas  Coo^Mny  (El  Paso). 
Post  Office  Box  1492.  £1  Pasa  Texas 
79970  filed  in  Docket  Na  CP89-1881-000 
a  request  pursuant  to  ||  157.205  and 
284.223  of  the  Commission's  Regulatioos 
for  authorization  to  transport  natural 
gas  on  behalf  Union  Pacific  Resouroes 
Company  (Union  Pacific),  a  shipper  of 
natural  gas,  under  El  Paso's  blonlcet 
certificate  issued  in  Docket  No.  CP88- 
433-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

E!  Paso  proposes  to  transport,  on  an 
intemiptible  basis,  up  to  52,750  MMBtu 
equivalent  of  natural  ges  on  a  peak  day, 
5^750  MMBtu  equivalent  on  on  average 
day,  and  10253,750  MMBta  equivalent 
on  on  annual  basis  for  Union  Padfia  It 
is  stated  that  El  Paso  would  receive  the 
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gas  for  Union  Pacific's  account  at  any 
point  on  El  Paso's  system  and  would 
deliver  equivalent  volumes  at 
designated  points  on  El  Paso's  system  at 
the  border  between  Arizona  and 
California  and  in  G)lorado,  New 
Mexico,  Oklahoma  and  Texas.  It  is 
indicated  that  the  transportation  service 
would  be  effected  using  existing 
facilities  and  that  no  construction  of 
additional  facilities  would  be  required. 
It  is  explained  that  the  service 
commenced  July  1, 1989,  under  the 
automatic  authorization  provisions  of 
{  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-4208. 

Comment  date:  September  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

S.  ANR  Pipeline  Co. 

[Docket  No.  CP89-1889-000J 


August  8. 1989. 

Take  notice  that  on  August  1, 1889, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP89-188&-000 
a  request  pursuant  to  8  9  157.205  and 
284.223  of  the  Commission's  Regulations 
for  authorization  to  transport  natural 
gas,  for  Chevron  U.S.A.,  Inc.  (Chevron), 
a  marketer  of  natural  gas,  under  ANR's 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to  public 
Inspection. 

ANR  proposes  to  transport  on  an 
intemiptible  basis  up  to  3,000  dt 
equivalent  of  natural  gas  on  a  peak  day, 
3,000  dt  equivalent  on  an  average  day 
and  1,095.000  dt  equivalent  on  an  annual 
basis  for  Chevron.  ANR  states  that  it 
would  perform  the  transportation 
service  for  Chevron  under  ANR's  Rate 
Schedule  ITS.  ANR  indicates  that  it 
would  transport  the  gas  from  receipt 
points  in  Louisiana,  Oklahoma,  and  the 
offshore  Louisiana  and  Texas  gathering 
areas,  to  delivery  points  located  in  Iowa. 

It  is  explained  that  the  service 
commenced  June  1, 1989,  under  the 
automatic  authorizaiton  provisions  of- 
i  284.223  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89-4149.  ANR  indicates  that  no  new 
facilities  would  be  necessary  to  provide 
the  subject  service. 

Comment  date:  September  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


7.  ANR  Pipeline  Co. 

[Docket  No.  CP89-18gO-000] 
August  8, 1989. 

Take  notice  that  on  August  1, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP89-1890-000 
a  request  pursuant  to  fi  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
service  on  behalf  of  Inland  Steel  Co. 
(Inland),  under  ANR's  blanket  certificate 
issued  in  Docket  No.  CP88-532-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

ANR  requests  authorization  to 
transport,  on  an  intemiptible  basis,  up 
to  a  maximum  of  15,000  dt  of  natural  gas 
per  day  for  Inland  from  receipt  points 
located  in  Louisiana,  offshore  Louisiana. 
Michigan  and  offshore  Texas  to  delivery 
points  located  in  Incfiana  and  Michigan. 
ANR  anticipates  transporting,  on  an 
average  day  5.025  dt  until  October  31. 
1989.  and  15,000  dt  thereafter  and  an 
annual  volume  of  5,475,000  dt. 

ANR  states  that  the  transportation  of 
natural  gas  for  Inland  commenced  June 
2, 1989,  as  reported  in  Docket  No.  ST89- 
4155-000,  for  a  120-day  period  pursuant 
to  S  284.223(a]  of  the  Commission's 
Regulations  and  the  blanket  certificate 
issued  to  ANR  in  Docket  No.  CP88-532- 
000. 

Comment  date:  September  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Columbia  Gulf  Transmission 

[Docket  No.  CP89-ia92-000] 
August  8, 1989. 

Take  notice  that  on  August  1, 1989, 
Columbia  Gulf  Transmission  Company 
.  (Columbia  Gulf),  380B  West  Alabama, 
Houston,  Texas  77027,  filed  in  Docket 
No.  CP89-18g2-000  a  request  pursuant  to 
the  notice  procedure  in  S  §  157.205  and 
284.223  under  the  Natural  Gas  Act  for 
authorization  to  transport,  on  an 
intemiptible  basis,  dh  behalf  of  Tejas 
Power  Corporation  (Tejas),  a  marketer 
of  natural  gas,  under  Columbia  Gulfs 
blanket  certificate  issued  in  Docket  No. 
CP8&-239-000.  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Conunission  and  open  to  public 
inspection. 

Columbia  Gulf  states  that  pursuant  to 
a  gas  transportation  service  agreement 
dated  February  21, 1989,  it  proposes  to 
receive  up  to  100,000  MMBtu  of  natural 
gas  from  Tejas  at  specified  points  in 
Rapides,  St.  Landry  tnd  Acadia 
Parishes,  Louisiana  and  to  redeliever  the 


gas  at  specified  points  in  Davidson 
County,  Tennessee,  Alcorn  County, 
Mississippi,  and  Acadia  Parish, 
Louisiana.  The  volume  anticipated  to  be 
transported  on  a  peak  day  is  100,000 
MMBtu,  on  an  average  day 
approximately  10,000  MMBtu,  and 
approximately  3,650.000  MMBtu  on  an 
annual  basis.  Columbia  Gulf  further 
states  that  on  July  1, 1989,  Columbia 
Gulf  commenced  a  120-day  service  for 
Tejas  under  S  284.223(a),  as  reported  in 
Docket  Number  ST8a-4198-000. 

Columbia  Gulf  further  states  that  no 
facilities  need  to  be  constructed  to 
implement  the  service.  Columbia  Gulf 
proposes  to  charge  rates  and  abide  by 
the  terms  and  conditions  of  its  Rate 
Schedule  FTS-2. 

Comment  date:  September  22, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  ANR  Pipeline  Co.  | 
[Docket  No.  CP89-lBe7-000] 
August  8, 1989. 

Take  notice  that  on  August  1, 1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  with  the  Commission  in 
Docket  No.  CPB9-1887-000  a  request 
pursuant  to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
provide  transport  natural  gas  under  the 
blanket  certificate  issued  in  Docket  No. 
CP88-532-000,  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
public  inspection. 

ANR  proposes  to  transport  gas  on  an 
intemiptible  basis  for  Grace  Petroleum 
Corporation  (Grace).  ANR  states  that 
service  commenced  June  9, 1989,  under 
S  284.223(a)  of  the  Commission's 
Regulations,  as  reported  in  Docket  No. 
ST89^148.  ANR  also  states  that  the 
peak  day  quantity  would  be  5,000 
dekatherms,  the  average  daily  quantity 
would  be  5,000  dekathemis,  and  that  the 
annual  quantity  would  be  1,825,000 
dekatherms.  ANR  states  that  it  would 
receive  the  natural  gas  at  ANR's  existing 
receipt  points  in  Wyoming  and  redeliver 
the  gas  for  Grace's  account  at  existing 
interconnections  in  Wyoming. 

Comment  date:  September  22, 1989,  in 
accordance  with  Standwd  Paragraph  G 
at  the  end  of  this  notice. 

10.  ANR  Pipeline  Co.     j 

[Docket  No.  CP89-1891-00G| 
August  9, 1989. 

Take  notice  that  on  August  1, 1989. 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit  Michigan 
48243.  filed  in  Docket  No.  CP88-1891-000 
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a  request  pursuant  to  §§157.205  and 
284.223  of  tiie  Conunission's  Regulations 
under  die  Natural  Gas  Act  for 
antfaorizatiaii  to  provide  an  intemiptible 
transportation  service  for  Unifield 
Natural  Gas  Group,  Limited  Partnership 
(Unifield),  a  marketer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-532-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  opsn  to  public 
inspection. 

ANR  states  that  it  would  receive  the 
gas  at  existing  points  of  receipt  in 
Louisiana,  Michigan,  offshore  Texas  and 
offshore  Louisiana  and  would  redeliver 
the  gas  for  the  account  of  Unifield  at 
existing  interconnections  located  in 
Wisconsin  and  Michigan. 

ANR  further  states  that  the  maximum 
daily  and  average  daily  quantities  that  it 
would  transport  for  Unifield  would  be 
1,000  dt  equivalent  of  natural  gas  until 
October  31, 1989,  and  2.985  dt  equivalent 
of  natural  gas  thereafter.  ANR  slates 
that  the  annual  quantities  that  it  would 
transport  for  Unifield  would  be  1,089,525 
dt  equivalent  of  natural  gas. 

ANR  indicates  that  in  a  filing  made 
with  the  Commission  in  Docket  No. 
ST89-4154,  it  reported  that 
transportation  service  for  Unifield 
commenced  on  June  23, 1989  imder  the 
120-day  automatic  authorization 
provisions  of  §  284.223(a). 

Comment  date:  Septemlier  25. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Tennessee  Gas  Pfpeline  Co. 
[Docket  No.  ClW-iaOl-OOOJ 
August  9, 1980. 

Take  notice  that  on  August  2, 1960, 
Tennessee  Gas  Pipeline  Qimpany 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  772S2.  filed  in  Docket  No.  CP8»- 
1901-000  a  request  pursuant  to  §  284.223 
(18  CFR  284.223)  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  provide 
transportation  service  for  Entrade 
Corporation  (Entrade),  a  mariieter, 
under  Tennessee's  blanket 
transportation  certificate  issued  in 
Docket  No.  CPB7-115-000  on  June  la 
1987,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  ali  as  more  fiilly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  proposes  the  intemiptible 
transportation  of  gas  for  Entrade 
pursuant  to  agreements  dated  March  20, 
1987  and  March  18, 1988,  as  amended, 
from  points  of  receipt  located  principally 
offshofc  Texas  and  ofUwre  Louisiana 
and  die  states  of  Alaiiama,  Coonectiait, 


Kentacky,  Louisiana,  Maesadraaetts, 
Missiasippi,  Naw  Yotfc,  faunsylvaHia 
and  Texaa  to  multiple  delivery  potnta  off 
Tennessee's  system  in  &e  atatea  of 
Aiabaaia.  Coimecticut,  Delaware. 
Georgia.  Indiana,  lUinoia.  Kentucky. 
Maryland.  Masaadniaetta,  Michigan, 
Mississippi.  Missouri,  New  Hampshire, 
New  Jersey,  New  York,  North  Carolina. 
Ohio,  Pennsylvania,'South  Carolina, 
Tennessee,  Virginia,  West  Virginia  and 
Wisconsin. 

Tennessee  states  that  the  prcposed 
transportation  service  replaces  the 
former  section  311  terminated  services 
retaining  the  scheduling  priority  that 
existed  under  the  agreements  previously 
authorized  under  section  311  of  the 
Natiual  Gas  Policy  Act  Tennessee 
states  that  the  maximum  daily  quantity 
and  average  day  deliveries  to  be  350,000 
dekatherms  and  estimates  that  the 
annual  dehveries  will  be  127.750.000 
dekatherms.  It  is  further  stated  that 
transportation  service  under  §  284.223(a) 
of  the  Commission's  Regulations 
commenced  on  June  15, 1989,  as  reported 
to  the  Commission  in  Docket  No.  ST89- 
4300-000  on  July  28, 1989. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Aikla  Energy  Resotarses,  a  division 
of  Arkla,  Inc. 

[Docket  No.  CPa9-1899-O0Oj 
August  9. 1989. 

Take  notice  that  on  August  2. 1968. 
Arkla  Energy  Resources,  a  dinsion  o€ 
Arkla,  Inc.  (Arkla),  P.O.  Box  21734, 
Shreveport  Louisiana  71151,  filed  in 
Docket  No.  CP89-1899-000  a  request 
pursuant  to  {  157J205  of  the 
Commission's  Regulations  for 
authorization  to  construct  and  operate 
three  sales  taps  and  related 
jurisdictional  facilities  necessary  to 
deliver  natural  gas  from  its  jurisdictional 
system  for  resale  by  Arkansas  Louisiana 
Gas  Company,  a  division  of  Arkla,  Inc. 
(ALG),  under  Arkla's  blanket  certificate 
issued  in  Docket  No.  CP82-3Bi-000  and 
CP82-384-0C1,  and  pursuant  to  section  7 
of  the  Natural  Gas  Act,  all  as  more  fully 
set  forth  in  the  apphcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Arkla  specifically  proposes  (1)  to 
construct  and  operate  a  sales  tap  on  its 
Line  KM-43  in  Section  14.  T9S,  RllW, 
Cleveland  County,  Arkansas,  to  deliver 
natural  gas  to  ALG  for  service  to  Tyson 
Foods  Valmac  Hatchery  (Tyson),  an 
industrial  customer  who  would  use 
approximately  15,000  Mcf  per  year  t^]  to 
construct  and  operate  a  sales  tap  on  its 
Une  F-4-F  in  Section  28,  T21N.  R7W. 
Qaibome  Parish,  Louisiana,  to  deliver 


nataral  gas  to  ALG  for  aarrloe  to  Curlia 
Nelson  (Nelson),  a  domestic  eaaUimer 
who  wtndd  nae  approxfaiate^  86  Mcf 
per  year  and  (3)  to  constrocft  and 
operate  a  sales  tap  for  aerrice  on  ita 
Line  6  in  Section  20,  T33S,  RlE,  Sumner 
County,  Kansas,  to  deliver  natural  gaa  to 
ALG  for  service  to  Lone  Fariey  (Failey). 
a  domestic  customer  who  would  use 
approximately  140  Mcf  per  year. 

Arkla  states  that  Tyson  is  an  existing 
customer  who  is  presently  being  served 
from  a  1-inch  tap  on  the  same  fine  and 
whose  annual  gas  consumption  runs 
between  7,000  and  8,000  Mcf.  Arkla 
states  diat  Tyson  has  expanded  its 
hatchery  operations  and.  as  a  result,  the 
installation  of  a  2-inch  tap  is  necessary 
to  handle  the  increased  gas  load.  It  it 
stated  that  the  proposed  jurisdictional 
facilities  will  cost  approximatley  $5,470 
to  install.  It  is  also  stated  that  Nelson's 
and  Farley's  facilities  will  cost 
approximately  $1,825  each  to  install 

Arkla  states  that  the  gas  would  be 
delivered  from  its  general  system 
supply,  which  is  adequate  to  provide  the 
service.  Additionally,  Arkla  states  that 
the  gas  will  be  billed  at  ALG's 
applicable  retail  rates  as  filed  and 
efiective  widi  the  state  regulatory 
authority  from  time  to  time. 

Comment  date:  September  25. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

13.  Altamont  Gas  Transportation  Project 

[Docket  Na  CP8»-1851-O0O] 
August  9, 1989. 

Take  notice  that  on  July  21, 1989. 
Altamont  Gas  lYanaportatian  Project 
(Altamont),  111  Stfa  Avenue,  SW.,  11th 
Floor,  Calgary,  AXberta  T2P  3E3,  filed  an 
application  in  Dodcet  Na  CP8»-1851- 
000,  seeking  a  certificate  of  public 
convenience  and  neceaaity  under 
section  7{c)  \he  Natural  Gas  Act  and 
Subpart  A  of  Part  157  of  the 
Commission's  Regulations,  for 
authorization  to  oonstmct  and  operate 
interstate  pipeline  facilities  and  to 
transport  natural  gas  in  interstate 
commerce,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  witfi  the 
Conunission  and  open  for  public 
inspection. 

Altamont  seeks  authorization  to 
construct  and  operate  a  new  natural  gas 
pipeline  from  a  point  on  the  U.S./ 
Canada  international  border  near  Wild 
Horae,  Montana,  through  the  states  of 
Montane  and  Wyoming  to  a  terminus 
near  Opal.  Wyoming.  The  proposed 
pipeline  would  interconnect  with  the 
proposed  facilities  of  the  Kem  River  Gas 
Transmission  Company  (Kem  River 
GTC),  (See  Notice  of  Application  hi 
Docket  No.  CP85-552-000,  published  In 
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the  FMfand  Ragislar  on  July  2. 1965.  (50 
FR  27.245)). 

Altamont't  pipeline  would  have  a 
traniportation  capacity  of  700.000  Mcf  of 
Natural  gaa  per  day.  Altamont  propoaee 
to  transport  natural  gas  for  shippers 
through  the  new  pipeline  system  for 
ultimate  delivery  to  customers  in 
California  via  Kern  River  GTC 
Altamont  states  it  will  act  solely  as  a 
transporter  and  that  supply 
arrangements  and  export/Import 
regulatory  authorizations  will  be  the 
responsibilitv  of  individual  shippers. 

Altamont  hirther  states  it  will  be 
established  as  a  partnership,  joint 
venture  or  corporation  prior  to 
acceptance  of  the  requested 
Commission  certificate.  The  participants 
in  Altamont  will  be  U.S.  affiliates  of 
Amoco  Canada  Petroleiun  Company. 
Ltd.,  Petro-Canada  Inc.  and  Shell 
Canada  Limited.  Altamont  states  that 
the  purpose  of  the  project  is  to  provide 
natural  gas  consumers  in  Califomia 
access  to  new  and  diverse  natural  gas 
supplies. 

Toe  proposed  pipeline  will  consist  of 
620  miles  of  30"  diameter  pipe  starting 
from  a  point  of  interconnection  with  die 
NOVA  Corporation  of  Alberta  system 
near  Wild  Horse,  Montana.  The 
proposed  pipeline  will  traverse  through 
the  states  of  Montana  and  Wyoming  to  a 
terminus  near  Opal,  Wyoming,  and 
interconnect  with  proposed  pipeline 
facUitieB  of  Kern  River  GTC. 

An  initiating  compressor  station  near 
Wild  Horse,  Montana,  will  consist  of 
four  12.600  Hp  turbine/centrifiigal 
compressor  units  and  aerial  coolers  to 
decrease  the  discharge  temperature. 
Five  intervening  compressor  stations, 
each  consisting  of  a  single  12,600  Hp 
unit  will  be  located  near;  (1)  Denton, 
Montana.  (2)  Rapelje,  Montana,  (3) 
GreybulL  Wyoming,  (4)  Lost  Cabin/ 
Shoshoni.  Wyoming,  and  (5)  Parson. 
Wyoming.  One  meter  station  would  be 
required  for  the  proposed 
interconnection  with  Kern  River  GTC. 
The  estimated  cost  of  the  completed 
project  is  $580  million.  The  planned  in- 
service  date  is  November  1. 1993. 

Altamont  requests  authorization  to 
provide  firm  transportation  on  behalf  of 
those  shippers  which  enter  into  firm 
transportation  C9ntracts  in  the  form 
appended  to  Altamont's  FERC  Tariff 
under  Rate  Schedule  FTS.  Firm  service 
will  be  an  annual  service  sold  imder  a 
two-part  rate,  consisting  of  a  monthly 
demand  charge  of  $8.9146  per  Mcf  and  a 
maximum  commodity  charge  of  13.4 
cents  per  Mcf  and  a  minimum  . 
commodity  charge  of  1  cent  per  Mcf.  Tb 
the  extent  capacity  is  available, 
Altamont  will  provide  Intemiptible 
service  in  addition  to  firm  service  under 


Rate  Schedule  ITS.  The  maximum  rate 
for  interruptible  service  will  be  42.7 
cents  per  Mcf  and  the  minimum  rate  will 
be  1  cent  per  Mcf. 

The  maximxmi  rates  in  each  case  are 
designed  to  recover,  on  a  unit  basis  only 
those  costs  allocated  to  each  service, 
and  minimum  rates  in  each  case  are 
based  on  the  average  variable  costs 
allocated  to  each  service.  Rates  for  both 
services  are  based  on  projected  units  of 
service  of  700,000  Md  per  day.  All  of  the 
pipeline's  cost  would  be  recovered  by 
providing  the  projected  levels  of  service 
projected  at  the  proposed  maximum 
rates.  The  rate  design  for  the  Altamont 
project  is  based  on  the  expectation  that 
the  construction  will  be  financed  25%  by 
equity  contributions,  with  a  15%  return 
and  75%  by  non-recourse  debt  financing 
at  11%  interest  Altamont  also  proposes 
to  use  a  graduated/levelized 
depreciation  schedule  over  a  proposed 
20-year  project  life. 

Comment  date:  August  30, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notioe. 

14.  Columbia  Gas  Transmission  Corp. 

[Docket  No.  CP8»-1900-400] 
August  9, 1989. 

Take  notice  that  on  August  2, 1989. 
Columbia  Gas  Transmission 
Corporation  (Columbie),  1700 
MacCorkle  Avenue,  SE..  Charleston, 
West  Virginia  25314,  filed  in  Docket  No. 
CP89-1900-000  a  request  pursuant  to 
§  157.205  of  the  Conunission's 
Regulations  (18  CFR  157.205)  to 
construct  and  operate  facilities  for  24 
additional  delivery  paints  for  existing 
wholesale  customers  under  Columbia's 
blanket  certificate  issued  in  Docket  No. 
CP83-76-O00,  all  as  more  fully  set  forth 
in  the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  proposes  to  construct  and 
operate  interconnectiag  facilities  in 
order  to  make  deliveries  of  the  volumes 
of  gas  to  the  existing  wholesale 
customers  as  detailed  below: 
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Columbia  states  that  the  proposed 
deliveries  would  be  with^  all 
customers'  currently  authorized  daily 
and  annual  entitlements  and  would 
have  no  impact  on  peak  day  and  annual 
deliveries  to  the  existing  customers.  It  is 
stated  that  the  gas  would  be  used  for 
residential,  commercial  and  industrial 
service.  It  is  further  stated  that  the  sales 
at  the  proposed  delivery  points  would 
be  made  under  Columbia's  Rate 
Schedule  CDS. 

Comment  date:  September  25, 1980,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

15.  Northwest  Pipeline  Corp. 

[Docket  No.  CP89-1903-000] 
August  9, 1989. 

Take  notice  that  on  August  3, 1989, 
Northwest  Pipeline  Corporation, 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108  filed  in  Docket  No. 
CP89-1903-000  a  request  pursuant  to 
S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of 
Kimball  Energy  Corporatk>n  (Kimball), 
under  its  blanket  authorisation  issued  in 
Docket  No.  CP86-578-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  imspection. 

Northwest  would  perform  the 
proposed  interruptible  transportation 
service  for  Kimball,  a  marketer  of 
natural  gas,  pursuant  to  a  transportation 
agreement  dated  January  16 1989,  as 
amended  January  16  1989,  May  1, 1989, 
and  May  30, 1989,  under  its  Rate 
Schedule  TI-1.  The  term  of  the 
transportation  agreement  is  from 
February  1, 1989,  and  shall  remain  in  full 
force  and  effect  until  February  1, 1994, 
and  month  to  month  thereafier,  subject 
to  termination  upon  30  biviness  days 
written  notice  by  either  party. 
Northwest  proposes  to  transport  on  a 
peak  day  up  to  5,000  MMBtu;  on  an 
average  day  up  to  2.000  MMBtu;  and  on 
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an  annual  basis  730,000  MMBtu  for 
KimbalL  Northwest  proposes  to 
transport  the  subject  gas  through  its 
system  from  wells  located  in  Rio  Blanco, 
Garfield,  and  La  Plata  Counties, 
Colorado;  San  Juan,  and  Rio  Arriba 
Counties,  New  Mexico;  Sweetwater, 
Sublette,  and  Lincoln  Counties. 
Wyoming;  and  Grand  and  Uintah 
Counties,  Utah  to  various  delivery 
points  on  Northwest's  system  in 
Colorado,  Wyoming,  New  Mexico,  and 
Utah.  Northwest  avers  that  no  new 
facilities  are  required  to  provide  the 
proposed  service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of 
S  284.223(a)(1)  of  the  Commission's 
Regulations.  Northwest  commenced 
such  self-implementing  service  on  June 
28, 1989,  as  reported  in  Docket  No. 
ST89-4214-000. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission.  625  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (16  CFR  365.211  and  365.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  wUl  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  Uie 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 


for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  365.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
8  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  Cadiell. 
Secretary. 

[PR  Doc.  89-19143  Filed  »-15-89: 8:45  am] 
BtLUNQ  CODE  STir-OI-ll 

lOocfcet  No.  TQe9-1-46-019] 

Kentucky  West  ViFginia  Gas  Co^ 
Second  AmeiKlment  to  Compliance 
niing 

August  9, 1989. 

Take  notice  that  on  August  3, 1969, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  filed  a  second 
amendment  to  its  March  30, 1989 
compliance  filing  so  as  to  extend  the 
proposed  effective  date  for  the  proposed 
tariff  sheets  to  November  1, 1989. 

Kentucky  West  states  that  die  tariff 
sheets  filed  March  30, 1989,  were  filed  in 
compliance  with  the  Commission's 
"Order  Rejecting  Compliance  Filing" 
issued  in  the  referenced  proceedings  on 
March  15, 1989,  and  in  accordance  with 
the  mandate  of  the  United  States  Coiut 
of  Appeals  of  the  Fifth  Circuit  issued  in 
Kentucky  West  Virginia  Gas  Co.  vs. 
FERC,  780  F.2d  1231  (5th  Cir.  1966). 

Kentucky  West  states  that  under  the 
tariff  sheets  filed  March  30, 1989,  it 
would  bill  its  customers  directly  for  the 
difference  l)etween  (1)  the  amounts  each 
such  customer  paid  during  the  period  in 
which  Kentucky  West  was  required  to 
price  certain  of  its  company  production 


at  cost  of  service  rather  than  Natural 
Gas  Policy  Act  (NGPA)  rates;  and  (2]  the 
amoimts  each  such  customer  would 
have  paid  if  Kentudcy  West  during  such 
time  period,  had  not  been  denied  the 
right  to  price  its  pipeline  production  at 
NGPA  prices,  plus  interest  calculated  in 
accordance  with  the  Commission's 
regulations.  Kentucky  West  states 
further  that  its  customers  are  given  the 
option  of  paying  the  direct  billing 
amounts  either  (1)  By  a  lump-simi 
payment  to  be  made  by  May  1, 1989;  (2) 
in  monthly  installments  of  direct  billing 
amounts,  plus  interest  to  be  paid  over  a 
period  not  to  exceed  84  monUis;  or  (3)  by 
a  lump-sum  payment  during  the 
installment  period. 

Kentucky  West  states  that  based 
upon  preliminary  settlement 
discussions,  on  April  13, 1989,  it  filed  an 
amendment  to  its  March  3a  1969  filing 
changing  the  proposed  effective  date  to 
September  1, 1989.  Kentucky  West  also 
requested  the  deadline  for  interventions 
or  protests  be  August  14, 1989. 

In  its  August  3, 1989  amendment  to  the 
compliance  filing,  Kentucky  West  states 
that  it  has  made  substantial  progress  in 
settlement  discussions.  Kentucl^  West 
states  that  since  the  issues  involved  are 
complex  and  relate  to  a  period  of  time 
over  6  years  old,  it  requires  further 
negotiations.  To  facilitate  settlement 
discussions,  Kentucky  West  has  filed  to 
further  amend  the  proposed  effective 
date  of  the  tariff  sheets  to  November  1, 
1989,  and  requests  waiver  of  the 
Commission's  regulations  so  that  the 
time  for  filing  protests  or  requests  for 
hearing  may  be  extended  until  October 
16, 1989.  Kentucky  West  states  that  it 
will  extend  its  waiver  of  interest 
concerning  the  direct  billing  amounts 
involved  so  as  to  encompass  the  months 
of  May  through  October,  1986. 

Kentucky  West  states  that  it  has 
contacted  all  parties  to  these 
proceedings  and  the  Conunission  Staff., 
and  no  party  nor  the  Commission  Staff 
have  any  objection  to  this  extension. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  ^ould  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (16  CFR  385.214, 
385.211  (1968)).  All  such  motions  or 
protests  shoidd  be  file  J  on  or  before 
October  16. 1989.  Protests  will  be 
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considered  by  the  CoiAttiBtion  in 

detemining  the  appropriate  action  to  be 

takes,  bet  mflk  not  lerve  to  make 

protestanta  paftica  to  the  proceeding. 

Any  person  willing  to  become  a  party 

most  file  a  motiou  to  Intervene.  Copies 

of  this  fiting  aie  on  file  with  the 

Commission  and  are  available  for  public 

inspectioa 

LiawMNl  A.  Wstmo,  fr.. 

Acting  Secretary. 

[FR  Doc.  8»-in44  nied  »-1S-89:  8:45  ami 

asjjNO  cooc  mTmi-a 


lOochal  Now 


200-001] 


Pacific  Qm  TransmlsahNi  Co; 
Compiianc*  FINng 

August  9, 196B. 

Take  aotlce  that  on  August  2. 1969. 
Pacific  Gas  lYansmission  Company 
PCT]  filed  First  Revised  Sheet  No.  46  to 
its  FERC  Gas  Tariff.  Original  Volume 
No.  1-A  to  be  efCective  August  1. 1989. 

PGT  states  that  this  filing  is  in 
compliance  with  the  Commission's  order 
issued  fuly  28, 19^.  PGT  states  that  this 
tariff  sheet  reflects  that  pre-October  9. 
1985  contracts  must  be  currently  in 
effect  so  as  to  receive  priority  status 
under  open  access  transportation. 

In  addition.  PGT  requests  the 
Commission  clarify  and  confirm  that 
PGT  is  authorized  to  provide 
transportaticm  for  Pacific  Interstate 
Transmission  Company  (PITCO), 
commencing  August  1, 1989.  on  the  basis 
that  PGT  and  PITCO  have  a  pre-October 
9, 1985  tran^rartation  agreement  which 
is  ciurently  in  effect 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Eaetgy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  Zll  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211. 
(1988)).  AH  such  protests  should  be  filed 
on  or  before  August  16, 1989.  Protests 
win  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestanta  parties  to  the  proceeding. 
Persons  fliat  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  availaMe  for  pablic  inspection. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  80-10145  Filed  S-IS-W:  8:45  am) 
aaoaia  com  srir-st-n 


ENVIHCWIIENTAL  PROTECTION 
AGENCY 

[I^L-362e-l] 

Air  Pollution  Control  Grants; 
Mamtenance  of  Effort  for  FY  1987  and 
1988— City  of  Houston,  Health  and 
Human  Service*  Department,  Bureau 
of  Air  Ouaflty  Control 

agency:  Environmental  Protection 

Agency. 

ACnwe  Notice  and  opportunit>  for 

public  hearing. 

aUMMAMV:  The  U.S.  Environmental     . 
FYotection  Agency  (BPA)  announces  an 
opportunity  for  public  hearing  and 
comment  on  a  tentative  determination 
that  the  City  of  FioustcMi.  Health  and 
Human  Services  Department  (HHSD). 
Bureau  of  Air  Quality  Control  (BAQC) 
should  be  allowed  a  reduced 
Maintenance  of  Effort  (MOE)  level  for 
FY  87  and  FY  88,  consistent  with  section 
106(b)  of  the  Clean  Air  Act  (CAA). 

Hearing  Opportunity:  If  written 
requests  for  a  public  iuearing  are 
received  by  September  15, 1989  the 
agency  will  hold  a  hearing  in  Houston. 
Texas. 

FOIt  FURTHER  INFORMATION  CONTACT. 
Joan  E.  Brown,  State  Programs  Section. 
Air,  Pesticides  and  Toxics  Division, 
EPA,  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202^733,  (214)  655- 
7208,  (FTS)  255-720a 
SUPPl^MCNTARY  INFORMATION:  Section 
105(b)  of  the  CAA,  42  U.S.C.  S  7405(b). 
specifies  that  "No  agency  shall  receive 
any  grant  under  this  section  during  any 
fiscal  year  when  its  expenditures  of  non- 
Federal  funds  for  other  than 
nonrecurrent  expenditures  for  Air 
pollution  control  programs  will  be  less 
than  its  expenditures  were  for  such 
programs  during  the  preceding  fiscal 
year,  unless  the  Adi^istrator,  after 
notice  and  opportunity  for  public 
hearing,  determines  that  a  reduction  in 
expenditures  is  attributable  to  a  non- 
selective reduction  in  expenditures  in 
the  programs  of  all  eoiecutive  branch 
agencies  of  the  appUcable  unit  of 
government  *  *  *  ^mi^asis  added.] 
This  statutory  requirement  is  repeated 
in  EPA's  "State  and  Local  Assistance" 
regulations  at  40  CFR  35.210(a). 

In  the  FY  87  and  FY  88  grant 
applications,  the  City  of  Houston's 
Hfialth  and  Human  Services  Department 
proiected  eiqienditures  for  tiie  Bureau  of 
Air  Quality  Control  auffident  to  meet 
the  lAOe,  reqniremeets  of  the  CAA 
However,  the  City  experienced  budget 
reductions  subsequent  to  the  submittal 
of  the  applications  which  caused  the 
BAQC  to  experience  difficulty  meeting 


the  MOE  requirements  for  both  FY  87 
and  FT  88.  The  HHSD  has  provided 
documentation  to  EPA  reflecting  the 
Mayor's  declaration  of  a  public  .  , 

emergency  mandating  a  decrease  in 
salaries  by  3  percent  in  FY  87  and  again 
in  FY  88.  In  addition,  further  budget 
reductions  were  experienced  by  the 
HHSD  and  the  BAQC  as  a  result  of 
layoffs,  privatization  of  certain  support 
services,  a  moratorium  on  longevity  pay 
increases,  inability  to  fiH  vacancies 
through  attrition  and  reduced  pay 
scales,  and  by  a  freeze  on  hiring.  The 
cumulative  effect  of  these  budget 
reductions  resulted  in  a  9.450  percent 
reduction  in  the  total  expenditures  of  the 
City  of  Houston's  Health  and  Human 
Service  Department  in  FY  87  and  a 
further  9.238  percent  reduction  in  FY  88. 

The  Qty  of  Houston  initially 
attempted  to  comply  wifii  the  MOE 
requirements  in  FY  87  by  returning 
Federal  grant  funds  to  maintain  the  level 
of  expenditures  in  Qty  funds  rather  than 
requesting  a  formal  non-selective  budget 
reduction  and  a  reduced  MOE  level. 
This  resulted  in  the  reduced  expenditure 
of  Federal  grant  funds  for  FY  87,  but  did 
not  reduce  the  MOE  level  which  the  City 
of  Houston  was  required  to  meet  for  FY 
88.  Realizing  that  the  previously 
established  MC£  level  oould  not  be  met 
with  the  additional  budget  cuts 
experienced  in  FY  88,  tbe  City  of 
Houston's  Health  and  Human  Service 
Department  requested  a  determination 
fit)m  EPA  that  the  BAQC  is  entitled  to  a 
reduced  MOE  levd  under  the  non- 
selective redaction  criteria  jirovided  in 
§  105(b)  of  the  CAA 

Based  on  financial  docam«itation 
provided  by  the  Health  and  Human 
Services  Department.  EFA  hat  made  a 
preliminary  determination  ttiat  the  Qty 
of  Houston's  BAQC  is  entitled  to  a 
reduced  MOB  level  for  both  FY  87  and 
FY  88.  The  documentation  provided 
appears  to  support  a  9.460  percent 
reduction  for  FY  87  below  FY  86  and  an 
additional  9.230  percent  reduction  for  FY 
88  below  the  reduced  FT  87  level. 
Houston's  budget  reductions  meet  the 
CAA  criteria  as  non-selective  since  they 
were  part  of  broader  economy  measures 
taken  because  of  loss  of  City  revenues. 
Further,  the  Health  and  Human  Services 
Department  and  the  Bureau  of  Air 
Quality  Control  were  nqt  singled  out  in 
the  budget  reductions. 

The  BAQCs  established  UOE  level 
for  FY  86  was  $1,837,334.  The  reduced 
MOE  levels,  if  approved,  would  be 
$1,663,706  and  $1,510,046  for  FY  87  and 
FY  88,  respectively.  These  amounts 
represent  a  9.450  percent  reduction  in 
FY  87  of  the  FY  88  established  MOE 
level,  and  an  additional  9.236  percent 
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reduction  in  FY  88  of  the  reduced  FY  87 
amount.  The  financial  docxunentation 
provided  by  the  Health  and  Human 
Service  Department  appean  to  support 
the  above  reductions. 

During  each  of  these  fiscal  yean,  the 
BAQC  has  substantially  met  all  of  its  air 
pollution  control  program  commitments, 
despite  the  difficulties  of  reduced 
budgets. 

This  notice  provides  an  opportunity 
for  a  public  hearing  as  required  by  the 
CAA  EPA  will  hold  the  hearing  only 
upon  receipt  of  a  written  request  for  a 
public  hearing.  Unless  written  requests 
for  a  hearing  on  the  City  of  Houston's 
request  for  an  authorized  reduction  in 
the  MOE  level  for  FY  87  and  FY  88  are 
received  by  EPA.  Region  6  (Dallas)  by 
September  15, 1989,  we  will  proceed  to 
make  a  determination  as  indicated. 

Dated:  August  9, 1989. 

Rol>ert  E.  Layton,  Jr., 

Regional  Administrator. 

(FR  Doc.  89-10227  Filed  8-15-89;  8:45  am] 
BiujNO  cooE  ssao-so-M 


[OPP-00279;  FRL-3630-6] 

Nominations  to  the  Scientific  Advisory 
Panel;  Request  for  Comments 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  provdes  the 
names,  addresses,  professional 
affiliations,  and  selected  biographical 
data  of  persons  nominated  to  serve  on 
the  Scientific  Advisory  Panel 
established  under  section  25(d)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Under  FIFRA 
the  statutory  Panel  terminated  on 
September  30, 1987.  The  Panel  was 
administratively  reestablished  on 
October  1, 1987,  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act,  until  reauthorized  as  a 
statutory  Panel  by  amendment  to  the 
FIFRA,  dated  October  25, 1988.  Public 
comment  on  the  nominations  is  invited. 
Comments  will  be  used  to  assist  the 
Agency  in  selecting  nominees  to 
comprise  the  Panel  and  should  be  so 
oriented. 

DATES:  Comments  must  be  postmarked 
not  later  than  September  15, 1989. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 


Agency.  401 M  St,  SW..  Washington.  DC 
20460. 

In  peraon,  bring  comments  to:  Rm.  220, 
CM  #2, 1921  Jeffereon  Davis  Hij^way, 
Arlington,  VA 

FOR  FURTHER  INFORMATION:  By  mail: 

Robert  B.  Jaeger,  Executive  Secretary, 
FIFRA  Scientific  Advisory  Panel 
(H7509C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401  M 
St.,  SW.,  Washington,  DC  2046a 

Office  location  and  telephone  number 
Rm.  816G,  CM  #2, 1921  Jeffereon  Davis 
Highway,  Arlington.  VA  (703-557-4369/ 
2244). 

SUPPIfMENTARY  INFORMATION: 

I.  Background 

Amendments  to  FIFRA  enacted 
November  28, 1975.  added  among  other 
things,  a  requirement  set  forth  in  section 
25(d)  that  notices  of  intent  to  cancel  or 
reclassify  pesticide  registrations 
pursuant  to  section  6(b)(2),  as  well  as 
proposed  and  final  forms  of  rulemaking 
pursuant  to  section  25(a),  be  submitted 
to  a  Scientific  Advisory  Panel  prior  to 
being  made  pubhc  or  issued  to  a 
registrant.  In  accordance  with  section 
25(d),  the  Scientific  Advisory  Panel  is  to 
have  an  opportunity  to  comment  on  tfie 
health  and  environmental  impact  of 
such  actions. 

n.  Charter 

A  Charter  for  the  FIFRA  Scientific 
Advisory  Panel  has  been  issued  in 
accordance  with  the  requirements  of 
section  9(c)  of  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 86 
Stat.  (5  U.S.C.  App  I).  The  qualifications 
as  provided  by  the  Charter  follow. 

A.  Qualifications  of  Members 

Membera  are  scientists  who  have 
sufficient  professional  qualifications, 
including  training  and  experience,  to  be 
capable  of  providing  expert  comments 
as  to  the  impact  on  health  and  the 
environment  of  regulatory  actions  under 
sections  6(b]  and  25(a)  of  TIFRA  No 
pereon  shall  be  ineligible  to  serve  on  the 
Panel  by  reason  of  his  memberahip  on 
any  other  advisory  committee  to  a 
Federal  department  or  agency  or  his 
employment  by  a  Federal  department  or 
agency  (except  the  Environmental 
Protection  Agency). The  Administrator 
appoints  individuals  to  serve  on  the 
Panel  for  staggered  terms  of  4  yeara. 
Panel  membera  are  subject  to  the 
provisions  of  40  CFR  Part  3,  Subpart  F— 
Standards  of  Conduct  for  Special 
Government  Employees,  which  include 
rules  regarding  conflicts-of-interest.  An 
officer  and/or  employee  of  an 
organization  producing,  selling,  or 
distributing  pesticides  and  any  other 
peraon  having  a  substantial  financial 


interest  (ai  determined  by  the 
Administrator)  in  such  an  oiganization, 
as  well  as  an  officer  or  employee  of  an 
organization  representing  pesticide 
usen  shaU  be  excluded  fivm 
consideration  as  a  nominee  for 
membenhip  on  the  Panel  Each  nominee 
selected  by  the  Administrator  shall  be 
required,  before  being  formally 
appointed,  to  submit  a  Confidential 
Statement  of  Employment  and  Financial 
Interests,  which  shall  fully  disclose  the 
nominee's  sources  of  research  support,,  if 
any. 

In  accordance  with  section  25(d)  of 
FIFRA  the  Administrator  shall  require 
all  nominees  to  the  Panel  to  furnish 
information  concerning  their 
professional  qualifications,  including 
information  on  their  educational 
background,  employment  history,  and 
scientific  publications.  Section  25(d)  of 
FIFRA  requires  the  Administrator  to 
issue  for  pubUcation  in  the  Federal 
Register  the  name,  address,  and 
professional  affiliations  of  each 
nominee. 

B.  Applicability  of  Existing  Regulations 

With  respect  to  the  requirement  of 
section  25(d)  that  the  Administrator 
promulgate  regulations  regarding 
conflicts  of  interest,  the  Charter 
provides  that  EPA's  existing  regulations 
applicable  to  special  government 
employees,  which  include  advisory 
committee  membera,  will  apply  to  the 
membera  of  the  Scientific  Advisory 
Panel.  These  regulations  appear  at  40 
CFR  Part  3,  Subpart  F.  In  addition,  the 
Charter  provides  for  open  meetings  with 
opportimities  for  public  participation. 

C.  Process  of  Obtaining  Nominees 

In  accordance  with  the  provisions  of 
section  25(d),  EPA  in  June  1989, 
requested  the  National  Institutes  of 
Health  (NIH)  and  the  National  Science 
Foundation  (NSF)  to  nominate  scientists 
to  fill  one  vacancy  occurring  on  the  SAP. 
NIH  responded  by  letter  dated  June  29, 
1989,  enclosing  a  list  of  17  nominees; 
NSF  responded  by  letter  dated  July  3, 
1989,  with  a  list  of  10  nominees. 

m.  Nominees 

The  following  are  the  names, 
addresses,  professional  affiliations,  and 
selected  biographical  data  on  nominees 
being  considered  for  memberahip  on  the 
FIFRA  Scientific  Advisory  Panel  to  fill 
two  vacancies  occurring  during  the 
calendar  year  1989. 

Ames,  Bruce  Nathan,  Department  of 
Biochemistry,  Univeraity  of  Califomiii, 
Berkeley,  California.  Expertise: 
Biochemical  genetics.  Education:  Cornell 
Univeraity,  BA 1950;  California  Institute 
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of  Technology.  P<lO  (bkxbemistnr)  1963. 
PraiMiana)  wperience.  USPHS  fellow. 
NIH.  It63-M;  btecfaemist.  NatioiMl 
Institute  of  Arthritis  and  Metabolic 
Disorders,  1954-87;  Profeaaor  of 
biochemistry,  Univeritty  of  California. 
Bcikekejr.  19QS  to  preecnL  Honove  and 
Awards  Eti  LiDy  Award.  1964;  Artbnr 
Flemming  Award,  19ee(  Lewis 
Rosenstid  Award.  1978;  Federation  of 
Amerkan  Society  of  Bxperimental 
Bioksy/aM  Award.  1970c  HlOA 
DistingBiriied  Associate  Award.  1976; 
Environmental  Mutagen  Society  Award. 
1978:  John  Scott  Medalig79;  Bohon  L. 
CaraoB  Medal.  1980:  Wadsworth  Award. 
1981.  Sodetiea:  Natkml  Acadenqr  of 
Sciences;  Amertcan  Society  of  Biological 
Chemists;  National  Cancer 
Advancement  Board:  American 
Academy  ai  Arts  and  Sciences; 
American  Chemical  Society.  Reaeardi: 
mutagens  and  mutations;  bacterial 
biochemical  genetics;  environmental 
carcinogens  and  mutagens. 

Anderson,  EMzabath  L,  Qement 
Associates  Inc..  Fairfax.  Virginia 
(consulting  group  with  ^ledial  expettiae 
in  hazard  assessment  for  toxic 
chemicals).  Expertise:  oryanic  chemist 
Education:  Cottege  of  WiOiam  and  Mary. 
BS.  1962;  Univetsity  of  Virginia.  M& 
1964:  American  University.  PhJD 
(oigudc  chemistiy)  187a  lYofiessional 
experience:  Director  EPA  risk 
assessment  program  for  10  years. 
Established  die  Cardnogen  Assessment 
Group  at  EPA  in  19781 H  formed  the  core 
for  the  new  oflSoe.  the  Office  of  Healdi 
and  Environmental  Assessment  which 
Dr.  AnderKU  also  directed.  Preddent. 
Clement  Associates,  faic..  1985  to 
present.  Consultant  for  the  World 
Health  Organization  and  the  Pan 
American  HeaMi  Organization.  Lectured 
and  published  widely  on  risk 
assessment  methods  and  die  nse  of  risk 
assessment  In  the  management  of  toxic 
chemicals.  Honors:  Kappa  Kap|>a 
Gamma  National  Adiievement  Award. 
1974:  EPA  Gold  Medal  for  Exceptional 
Service.  1978;  SES  Bonos.  1984. 
Societies:  American  Association  for  the 
Advancement  of  Science  ( AAAS);  New 
York  Academy  of  Sciences;  Society  for 
Risk  Analysis. 

Birecka.  Hdena  M..  Department  of 
Biological  Science,  Union  College. 
Schenectady,  New  Hoik.  Expertise: 
Plant  pbyii^ogy;  biochemistry. 
Educational  liackground:  Universtty 
Perm,  MS^  1944;  Timiriazev  Academy, 
Moscow,  Ph.D  (plant  physiology).  1M8. 
Professianal  experience  Professor 
agricoltiiFal  chemistry.  Agriculture 
University.  Warsaw,  Poland.  194»-51, 
Professor  plant  physiology.  1953-81. 
chairman  of  the  dqtartment.  1954-88. 


Professor.  1981-88;  Ptofessor  agricultural 
chemistry.  University  of  Poznan,  1951- 
53;  consultant,  hitemetional  Atomic 
Energy  Agency,  Vienna,  Austria,  1968- 
69;  research  associate  plant  f^siology, 
Yale  University.  1969-70;  IVofessor  plant 
physiology  and  biochemiatry,  1970-74, 
Professor  biosciences,  Union  College, 
1974  to  present  Conoorrent  positions: 
head  |riant  metabolism  laboratory. 
Polish  Academy  of  Science,  1960-68; 
Professor,  Isotope  Laboratory,  Institute 
of  Plant  Cultivation,  Warsaw,  Poland, 
1961-68;  chairman  of  the  Committee, 
Use  of  Isotopes  and  Nuclear  Energy  in 
Agriculture  and  Biokigical  Sciences. 
1962-68;  Food  and  Agriculture 
Organization  Fellow,  1964.  Societies: 
Polish  Botanical  Society;  Polish 
Biochemical  Society:  American  Society 
Plant  Physiology;  Anaerican  Society 
Agronomy.  Reeearcfa:  mineral  nutrition 
of  plants:  alkaloid  biosynthesis  and 
metabolism;  (rfiotosyathesfs:  long 
distance  translocation  in  plants;  enzyme 
biosynthesis  and  actMty  as  related  to 
hormone  action. 

Brattsten,  Lena  B.,  Department  of 
Entomology,  Cook  College.  Rutgers 
University,  New  Brunswick,  New  Jersey. 
Expertise:  biochemical  toxicology. 
Educational  backgroond:  University  of 
Illinois,  Ph.D  (insecticide  biochemistry/ 
toxicology),  1971.  Professional 
experience:  Fellow  Uochemiatry. 
Cornell  University,  1971-72,  research 
associate,  1972-77;  assistant  professor 
biochemistry  and  ecology.  University  of 
Tennessee,  1977.  Societies:  Sigma  Xi; 
AAAS;  Entomology  Society  of  America. 
Research:  biochemist)  and  i^ysiology 
of  microsomal  drug  metabolizing 
enzymes  in  insects  and  of  mitochondrial 
enzymes  rdated  to  foreign  con^xmnd 
metabolism. 

Crosby,  Donald  Gibaon.  Department 
of  Environmental  Toxicology,  University 
of  Caljf(»nia.  Davis,  California. 
Expertise:  environmoital  chemistry/ 
pesticide  chemistry.  Educational 
bad:ground:  Pomona  College,  BA.  I960; 
California  Institute  of  Technology,  Pb.D 
(chemistry),  1964.  Professional 
experience:  Qiemist,  Union  Carbide 
Chemical  Company,  1954-55:  group 
leader  biological  dieinistry,  1956-61. 
associate  toxicologist  1961-02, 
toxicologiat  lecturer  food  science  and 
technology,  1962-1960.  chairman  of  the 
Agriculture  Toxicology  and  Residue 
Research  Laboratory,  1962-86,  and 
Regional  Research  Psoject  W-45. 1968- 
70,  Professor  Enviromnentel  Toxicology. 
University  of  Califorsia,  1968  to  present; 
Toxicologist  Experimental  Station,  1963 
to  present.  Concurreat  positions: 
Committee  on  pesticide  chemistry. 
International  Union  sf  Pure  and  Applied 


Chemistiy.  1974  to  present;  Material 
Hazards  Advisory  Committee, 
Enviromnental  Protection  Agency,  1975- 
79:  Editor.  Journal  of  Agif culture  and 
Food  Chemistry,  1979  to  present. 
Societies:  AAAS;  American  Chemical 
Society;  Oceanic  Society.  Researdi: 
chemistry  of  natural  products; 
nutritional  and  food  chemistry;  pesticide 
chemistry  and  metabolism:  chemical 
ecology;  enviraunental  dienistry; 
marine  environmental  toidcology. 

Dungworth,  Doland  L,  Department  of 
Pathology,  Sdiool  of  Veterinary 
Medicine,  Unlveraity  of  California, 
Davis,  CaKfomia.  Expertise:  veterinary 
pathology.  Educational  beckgromid: 
University  of  Liverpool,  BVSc  1958; 
University  (rfCahfomia,  Davis,  FbJ) 
(veterinary  pathology],  1661;  American 
College  erf  Veterinary  Patholo^sto 
displomate.  1963.  Professional 
experience:  Lecturer  veterinary 
pathology.  University  of  Cah'fomia. 
Davis,  1959-61  and  Uiriversity  of  Bristol 
1961-82:  Professor.  1962-7a  associate 
dean  of  research  and  graduate 
education.  1973-77,  professor  and 
Chairman  of  Veterinary  Pathology, 
School  of  Veterinary  Medicine, 
University  of  California,  Davis,  1970  to 
present  Concurrent  positions;  WHO 
fellow.  Institute  of  Diseases  d  the 
Chest,  London,  England.  1966-69; 
Fulbright  fellow  Wallacaville  Research 
Center,  New  Zealand,  ig77-7& 
Societies:  Royal  College  of  Veterinary 
Surgeons;  International  Academy  of 
Pathology,  American  Association  of 
Pathologists;  American  thoracic 
Society.  Researdi:  Pulmonary  padiology. 
espedaDy  eSied  of  air  p^otion; 
inhalatioi  toxiccrfogy. 

ElashofT,  Robert  M.,  Bkwtatistics 
Department  Sdiool  dF  Medicine  and 
School  of  Public  Health.  University  of 
California.  Los  Angeles.  California. 
Expertise:  Biostatistics.  Educational 
Backgroond:  Suffolk  University,  BS, 
1953:  Boston  University,  AM,  1955; 
Harvard  University,  Ph.D,  1963. 
Professional  experience:  Teadiing 
fellow,  biostatistics,  Haivard  University, 
1955-1968;  researdier,  garontcrfogy. 
Harvard  Medical  School,  1959-1960; 
researdier,  statistics.  Harvard 
University,  1960-1961;  researdier, 
psychiatry,  Massadiusefts  Mentel 
Health  Center,  1961-1963:  teadiing 
fellow,  mathematics,  statistics.  Harvard 
University.  1961-1963;  researcher, 
computer,  MIT,  1967-lKB;  researcher, 
biostatistics.  UCLA.  1963:  statistics/ 
biostatistics.  University  of  California, 
Berkeley.  1963-1964;  Rrofessor, 
biostatistics  and  researdi  systems. 
University  of  Califmnia,  San  Frandsco. 
1963-1975;  I^ofessor.  Biomadiemattcs. 
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Biostatistics,  Unhretsity  of  California. 
Los  Angeles.  School  of  Medicine,  1975  to 
present  Concurrent  positions:  National 
Stedy  of  Prostatic  Cancer.  1968-1967; 
Diabetes  Researdi  Program.  Kaiser 
Hospital,  1964-1986;  ASA/NCMT 
Program  of  Statistics  and  Probability, 
1969-1970;  Bay  Area  Biostatistics 
Cdloquium,  1972-1973;  Stanford— VA 
Stedy  on  Drug  Abuse.  1974  to  present; 
National  Cancer  Institete,  NIH. 
Carcinogenesis  IKoassay  Program,  1975; 
Site  Reviewer,  NO,  1975-1986; 
Consultant.  Biometrics,  FDA.  1978-1977; 
Site  Reviewer,  National  Eye  Institute. 
1977;  Stedy  Secticm,  National  Institete  of 
Dental  Health.  1977-1978;  Incomplete 
Data  Panel.  NAS.  1977-1978;  National 
Toxicology  Program,  NIH,  1981-1983; 
Spedal  Projecto  Study  Section,  NIH, 
1981-1983;  NIEHS  Peer  Review,  1982; 
Consultant  Rand  Corporation.  1983  to 
present;  Ad  hoc  Stedy  Section, 
Biostatistics,  NIEHS.  1984. 1068; 
President  Gardner's  Subccmimittee  on 
Melanoma  at  the  Lawrence  Livermore 
Laboratory.  1985  to  present  University 
of  Arizona  Cancer  Center,  1966;  Site 
Reviewer,  NIEHAS,  1987;  Visitor's 
Committee,  University  of  California, 
Rivenide,  1988.  Societies:  American 
Statistical  Assodation;  Institete  of 
MaUiematical  Statistics;  Biometric 
Society;  Sigma  Xi;  AAAS;  American 
Sodety  of  Preventive  Oncology; 
American  Public  Health  Assodation; 
Bemoolli  Sodety  for  Madiematical 
Statistical  Probability;  Sodety  for 
Epidemiologic  Research;  International 
Biometric  Sodety;  International 
Statistician  Institete.  Research: 
Biostatistics,  ccmcer  control  AIDS 
Clinical  Trial  Group. 

German,  Robert  Harvey,  Research 
Sdentist  in  Pathology,  Bushy  Run 
Researdi  Center.  P^msylvania. 
Expertise:  Veterinary  pathology. 
Educational  background:  Cornell 
University,  BA.  1963,  DVM,  1966. 
Professional  experience:  Veterinarian, 
general  veterinary  pradice,  1966-87; 
Veterinary  OfRcer  hi  Public  Healtii 
Service.  NDi  1987-86;  fellow  pathology 
School  of  Medictee  and  Dentistry, 
University  of  Rochester,  1968-71, 
instrudor  1971-73,  assistant  professor 
pathology  and  toxicology.  1973-78; 
senior  sdentist  pathology  Carnegie- 
Mellon  Institute  Researdi  Center,  1978- 
80;  research  sdentist  pathology,  Bushy 
Run  Research  Center,  1980  to  present 
Concurrent  positions:  adjund  assodate 
professor  University  of  nttoborgh,  1981 
to  present  Societies:  American 
Vetarinaiy  Medical  Assodation: 
American  College  Veterinary 
Patiiologists;  International  Academy  of 
Patiiology;  American  Assodation  ci 


Nemopathology;  Sodety  of  Toxicology 
Pathologists;  New  Yoric  Academy  of 
Sdences.  Researdi:  spontaneous 
diseases  of  animals  and  models  of 
human  disease;  toxicologic  pathology, 
including  die  testing  of  chemicals  for 
acute,  subchronic  and  chronic  effecta  in 
animals. 

Gatzy,  John  Thomas,  Department  of 
Pharmacology  and  Toxicplogy, 
University  of  North  Carolbia  Medical 
School,  Chapel  Hill,  North  Carolina. 
Expertise:  phanQ0coIogy  and  toxicology. 
Education:  Pennsylvania  State 
University,  BS,  1958;  University  of 
Rochester  Sdiool  of  Medicine  and 
Dentistry,  Fh.D.  (pharacology)  1963. 
Professional  experience:  Professor  of 
Pharmacology  and  Toxicology, 
University  of  North  Carolina.  1973-1982; 
Diredor  of  Graduate  Stedies. 
Department  of  Pharmacology.  1981-1984; 
Professor  of  Pharmacology  and 
Toxicology.  1982  to  present  Dartmouth 
Medical  School  Assistant  Professor  of 
Pharmacology.  1987-73;  Instrudor  in 
Pharmacology.  1962-67.  Graduate 
Research  Assodate  hi  the  Atomic 
Energy  Project  University  of  Rochester. 
1958-62.  Sodeties:  American  Sodety  for 
Pharmacology  and  Experimental 
Therapeutics.  Researdi:  Effeds  of 
saccharin  feedhig  on  bioelectric 
properties  and  ion  transport 
permeability  and  content  of  the 
epithelium  of  rat  urinary  bladder  HL 
84322  Program  Projed.  Pulmonary 
epithelia  in  health  and  disease. 

Goodman.  Dawn  G..  PATHCO.  Inc. 
Gaithersbnrg.  Maryland.  Expertise: 
veterinary  pathology.  Education:  George 
Washington  University.  BS,  1965; 
University  of  Pennsylvania,  VMD,  1969; 
Johns  Hopkins  University  School  of 
Medicine  (postdodoral  fellowship 
certificate  in  comparative  pathology] 
1972;  Board  Certified  Diplomate, 
American  College  of  Veterinary 
Pathologists,  1974.  Professional 
experience:  Veterinary  Pathologist 
National  Cancer  Institete,  NIH, 
Bethesda,  Maryland,  concurrent 
positions  from  1972-1978;  Director  of 
Pathology.  Clement  Assodates.  Inc.. 
Washington.  DC  1978-1981;  Associate 
Scientist  and  Senior  Pathologist 
Clement  Assodates.  Inc.,  Ariington, 
Virginia,  1981-1983;  Adjiuid  Assistant 
Professor,  Department  of  Pathology, 
University  of  Maryland  School  of  - 
Medicine,  Baltimore,  Maryland,  1982  to 
present  President  and  Sntior 
Pathologist  PATHCO,  Inc..  Gaithersburg. 
Maryland,  1^  to  present  Honors  and 
Awards:  Sodety  of  Phi  Zeta;  USPHS, 
NIH  Spedal  Researdi  PeUowship. 
Sodeties:  American  College  (rf 
Veterinary  Pathologists;  AAAS; 


American  Veterinary  Medical 
Association;  Assodation  of  Women 
Veterinarians;  DC  Academy  of 
Veterinary  Medidne;  United  Stetes  and 
Canadian  Academy  of  Pathology,  Mid- 
Atlantic  Comparative  Pathology 
CoIIoque;  Sodety  of  Toxicologic 
Pathologists:  Sodety  of  Toxicology; 
Veterinary  Cancer  Sodety. 

Hildebrandt  Paul  IC,  PATHCO,  Inc. 
Gaithersburg.  Maryland.  Eiqwrtise: 
Pathologist  Education:  Colorado  A4M 
College,  BS.  1955;  Colorado  State 
University,  DVM.  1959;  Residency, 
Armed  Forces  Institute  of  Psthology, 
1962-1964.  Board  Certified  Diplomate, 
American  College  of  Veterinary 
PathologisU,  1968.  Professional 
experience:  Veterinary  Clinidan,  Ft 
Detrick,  Maryland,  1959-1962;  Diredor. 
Division  of  Pathology,  Walter  Reed 
Army  Institete  of  Research.  1971-1978; 
Military  consultant  to  U.S.  Department 
of  Agriculture.  1976-1980;  Consultant  to 
the  Surgeon  General  on  Veterinary 
Pathology.  1972-1080;  Veterinary 
Pathologist  Tracer  Jitco,  Inc.,  1980-1985; 
Vice  President  Senior  Pathologist 
PATHCO,  Inc  1985  to  present  Honors 
and  awards:  Commendation  for 
presentation  at  American  Veterinary 
Medical  Assodation,  July  1972;  Legion 
of  Merit  Oak  Leaf  Closter,  1980  Legion 
of  Merit  1978.  Sodeties:  American 
Veterinary  Medical  Assodation  Council 
on  Research;  DC  Veterinary  Medical 
Association;  American  College  of 
Veterinary  Pathologisto;  American 
Registry  of  Pathology.  American  College 
of  Veterinary  Pathologists;  United  States 
and  Canadian  Academy  of  Pathology; 
Federation  of  American  Societies  for 
Experimental  Biology:  Sodety  of 
Tropical  Medidne  and  Hygiene; 
Washington  DC  Sodety  of  Pathologists; 
Society  of  Tropical  Veterinary  Medidne; 
Veterinary  Flying  Association. 

Lijinsky,  William,  Diredor,  Chemical 
Carcinogenesis  Program,  Cancer 
Research  Fadlity,  n«derick.  Maryland. 
Expertise:  biochemist.  Educational 
background:  University  of  Liverpool,  BS. 
1949:  Fh-D,  1951.  Professional 
experience:  Professor  biochemistry. 
Chicago  Medical  School  1955-68; 
Professor  of  biochemistry.  University  of 
Nebraska  Medical  School  1968-71; 
group  leader  cardnogenesis  program. 
Oak  Ridge  National  Laboratory,  1971- 
76;  director  chemical  cardnogenesis 
program.  Cancer  Research  Facility,  NO. 
1976  to  present.  Sodeties:  Biochemical 
Society;  American  Chemical  Sodety; 
American  Assodation  in  Cancer 
Research;  American  Sodety  of 
Biological  Chemista;  Environmental 
Mutagen  Sodety;  Sodety  of 
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Occupational  and  Environmental 
Health:  Sigma  Xi. 

McConnell,  Ernest  Eugene,  consultant, 
NIEHS/NTT,  Research  Triangle  Park. 
North  Carolina.  Expertise:  pathology  an 
toxicology.  Educational  background: 
Ohio  State  University,  DVM,  1961; 
Michigan  State  University,  MS  1966; 
American  College  of  Veterinary 
Pathologists  diplomate,  1968;  American 
Board  of  Toxicologists  diplomate,  1980. 
Professional  experience:  Base 
Veterinarian,  Hill  Air  Force  Base,  Utah, 
1961-64;  resident  pathologist  at  Armed 
Forces  Institute  of  Pathology,  1965-67 
and  Aerospace  Pathology  Division. 
1967-69;  researcher  Onderstepoort 
Veterinary  Institute.  South  Africa,  1968- 
72;  Pathology  Branch  Chief,  Inhalation 
Toxicology  Laboratory,  Wright- 
Patterson  Air  Force  Base,  1972-74; 
researcher,  1974-60,  branch  chief,  1980- 
83,  and  Director,  Toxicological  Research 
Testing  Program,  NIEHS,  NTP,  1983  to 
present.  Concurrent  positions: 
consultant  Zoological  Park,  North 
Carolina,  1967-71;  Biohazards  Safety 
Committee,  NIH.  1976-79;  National 
Cancer  Institute,  1977-80;  Professor 
veterinary  science,  NC  State  University, 
1977  to  present;  Agent  Orange  Working 
Group,  Veteran's  Administration,  1982 
to  present  National  Research  Council/ 
NAS;  American  Board  of  Toxicology; 
Animals  as  Sentinels/Chemical 
Exposure,  NAS.  Societies:  American 
College  of  Veterinary  Pathologists; 
American  Veterinary  Medical 
Association:  Society  of  Toxicological 
PathologisU;  Society  of  Toxicology. 
Awards:  Commendation  Medal  USPHS, 
1978;  Outstanding  Service  Medal,  NDi 
1985.  Research:  pathology  of  toxic 
chemicals  of  environmental  interest, 
especially  halogenated  hydrocarbons; 
spontaneous  diseases  of  primates; 
asbestos;  veterinary  medicine. 

Paulson,  Glenn,  Center  for  Hazardous 
Waste  Management,  Chicago,  Illinois. 
Expertise:  Environmental  toxicology. 
Educational  Experience:  Northwestern 
University,  BA  1963;  Rockefeller 
University,  Ph  J)  (pesticide  toxicity  in 
mammals),  1971;  Long  Island  University, 
ScD,  1972.  Professional  experience:  staff 
scientist  Natural  Resources  defense 
Council,  Inc.,  1971-73;  administrator 
Science  Support  Program,  1973-74, 
Assistant  Commissioner  Science  and 
Research,  New  Jersey  Department 
Environmental  Protection,  1974-79;  vice- 
president  Science  and  Sanctuaries, 
National  Audubon  Society,  197»-B4; 
senior  vice-president,  1984-85,  vice- 
president  Technical  review  and 
Compliance,  Clean  Sites,  In&,  1984-1988. 
Concurrent  positions:  member  board  of 
directors  NY  Scientists  Committee  for 


Public  Information,  1965-74;  Scientists 
Institute  for  Public  Information,  1970-78; 
professor  State  University  of  New  York. 
1971-73;  distinguished  lecturer 
Southhampton  College,  1972;  City 
College  of  New  York,  1973-74;  Rene 
Dubos  Center  for  Human  Environment, 
1985  to  present;  Societies:  AAAS; 
American  Chemical  Society;  Signa  Xi; 
Society  for  Environmental  Toxicology 
and  Chemistry;  American  Institute  of 
Chemists.  Research:  environmental 
toxicology,  toxic  chemcials;  air  and 
water  pollution;  enWronmental  policy 
(national  and  international). 

Stegeman,  John ).,  Department  of 
Biology,  Woods  Hole  Oceanographic 
Institution,  Woods  Hole,  Massachusetts. 
Expertise:  biology/biochemistry. 
Education:  St.  Mary's  College,  BA  1966; 
Northwestern  University,  Fh.D  (biology/ 
biochemistry)  1972.  Professional 
experience:  NSF  pre-doctoral  fellow. 
Northwestern  University,  1968-1967; 
Northwestern  University  assistanceship, 
1967-1968;  NIH  pre-doctoral  fellow, 
1968-1971;  post-doctoral  fellow.  Woods 
Hole  Oceanographic  Institution,  1971- 
1972:  Scientist.  Woods  Hole 
Oceanographic  Institution.  1972  to 
present  Societies:  AAAS;  American 
Society  for  Pharmacology  and 
Experimental  Therapeutics;  American 
Society  of  Zoologists;  International 
Society  for  Study  of  Xenobiotics;  Sigma 
Xi;  Society  for  Protection  of  Old  Fishes. 
Concurrent  positions:  NATO  Study  visit 
1982;  Exxon  fellowship,  Bermuda 
Biological  Station,  1982;  MIT/Woods 
Hole  Oceanographic  Institution  joint 
doctoral  program;  Toxicology  Study 
Section,  NIH;  Site  review  and  Special 
Study  Sections,  NIEHS;  serves  on 
editorial  boards  of  Aquatic  Toxicology, 
Marine  Environmental  Research  and 
Zenobiotica;  reviews  for  NSF,  NIH, 
Seagrant  EPA.  Department  of  the 
Interior  and  FDA.  Research:  non- 
mammalian  foreign  compound 
metabolism  and  cytochrome  P-50. 

Travis,  Curtis,  Director,  Office  of  Risk 
Analysis,  Health  and  Safety  Research 
Division,  Oak  Ridge  National  Laboriory, 
Oak  Ridge,  Tennessee.  Expertise:  Health 
risk  assessment  Education:  California 
State  University.  Fresno,  BA  1966; 
California  State  University,  Fresno,  MA 
1967;  University  of  California,  Davis, 
Ph.D  (applied  mathematics)  1971. 
Professional  experience:  Research 
Engineer,  Jet  Propulsion  Laboratory, 
California  Institute  of  Technology,  1960- 
1968;  Professor,  mathematics,  Vanderbilt 
University,  1971-1974;  Professor, 
University  of  Tennessee,  mathematics, 
1974-1976;  Oak  Ridy  National 
Laboratory,  1976  to  present  Honors  and 
awards:  Distinguished  Service  Award, 


Society  for  Risk  Analysis.  Professional 
activities:  Editor,  Risk  Analysis,  1983  to 
present  Health  and  Environmental 
Toxicology,  1989;  Chairman,  Office  of 
Science  and  Technology  Policy  Task 
Force  on  Risk  Analysis,  1985  to  present; 
Co-Director,  Pan  American  Health 
Organization  Workshop  on 
Environmental  Risk  Analysis,  Havana, 
Cuba,  1988;  Co-Director,  Pan  American 
Health  Organization  Workshop  on  Risk 
in  Developing  Countries,  Mexico  City, 
Mexico;  President  East  Tennessee 
Chapter  of  the  Society  for  Risk  Analysis, 
1988;  Co-Director,  NATO  Advanced 
Study  Institute  on  Risk  Assessment  for 
Environmental  Applications  of 
Biotechnology,  1987. 

Vore,  Mary  Edith,  Department  of 
Pharmacology,  College  of  Medicine. 
University  of  Kentucky.  Expertise; 
Pharmacology.  Educational  back^ound: 
Asbury  College,  BA  1968;  Vanderbilt 
University,  Ph.D  (pharmacology),  1972. 
Professional  experience:  Biochemistry 
and  Drug  Metabolism,  Ho^an- 
LaRoche,  Inc.,  1972-74;  Professor 
toxicology.  Department  of 
Pharmacology,  University  of  California 
Medical  Center,  1974-78;  Professor, 
pharmacology,  1978  to  present  College 
of  Medicine,  University  4}f  Kentucky, 
1981  to  present  Societies:  American 
Society  for  Pharmacology  and 
Experimental  Therapeutics;  Society  of 
Toxicology;  American  Association  for 
the  Study  of  Liver  Diseases.  Research: 
mechanisms  by  which  estrogen  and 
estrogen  glucuonides  induce  cholestasis 
and  to  define  the  substrate  specificities 
of  the  carriers  for  the  bile  acids  and 
organic  ions. 

Wilson,  John  T.,  Pediatrics  and 
Pharmacology  Department  School  of 
Medicine,  Louisiana  State  University. 
Expertise:  Medicine;  pharmacology; 
pediatrics.  Educational  background: 
Tulane  University,  BS,  1960,  MS  and 
MD,  1963.  Professional  experience: 
research,  clinical  pediatrics,  Palo  Alto- 
Stanford  Medical  Center,  1963-65; 
research  biochemistry  end 
pharmacology.  University  of  Iowa,  1965- 
66;  research,  bio-chemiatry, 
pharmacology  and  endrooinology. 
National  Institute  Child  Health  and 
Human  Development  1966-68;  attending 
pediatrician  and  Laboratory  Director, 
Children's  Hospital,  San  Francisco, 
1969-70;  Professor  Medical  School 
Vanderbilt  University,  1870-77; 
Professor  Pediatrics  and  Pharmacology; 
Chief,  Clinical  Pharmacology,  School  of 
Medicine,  Louisiana  State  University, 
1978  to  present  Concurtent  positions: 
Neonatal  Medicine  and  Laboratory 
Director  Children's  Hospital  San 
Francisco.  1968-69;  NIK  Research 
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Career  Development  Award,  1980  and 
1970;  lecturer  Medical  Center,  University 
of  California,  San  FMndsco,  1960-70; 
Researcher,  J.F.  Kennedy  Center,  1870  to 
present  Worid  Health  Organization 
Task  Force  on  Drugs  on  Breast  Milk. 
Societies:  AAAS;  Society  of  Pediatric 
Research;  American  Society 
Pharmacology  and  Experimental 
Therapeutics;  American  Society  of 
Clinical  Pharmacology  and 
Therapeutics;  American  Academy  of 
Pediatricians.  Research:  pediatric 
clinical  pharmacology,  drug  metabolism. 

Dated-  August  9, 1989. 
Chariu  L  EDdm, 

Acting  Assistant  Administrator,  for  Pesticides 
and  Toxic  Substances. 
(FR  Dec.  89-19247  Filed  8-15-89;  8:45  am] 
BUINQ  CODS  I 


[OPP-36168;  FRL-3629-3] 

Pesticide  Registration  Standard; 
Availalinity  for  Comment 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  availability  of  draft 
standard  for  comment. 

SUHMARV:  This  notice  announces  the 
availability  of  a  draft  pesticide 
Registration  Standard  document  for 
comment.  The  Agency  has  completed  a 
review  of  the  listed  pesticide  and  is 
making  available  a  document  describing 
its  regulatory  conclusions  and  actions. 
DATE:  Written  conmients  on  the 
Registration  Standard  should  be 
submitted  on  or  before  October  16, 1989. 
ADDWEeeE8:  Three  copies  of  comments 
identified  with  the  docket  number  listed 
with  the  Registration  Standard  should 
be  submitted  to:  By  mail:  Pubhc 
Information  Branch,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington,  DC 
20460. 

In  person,  deliver  comments  to:  Rm. 
246,  CM^2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA 

Information  submitted  as  a  comment 
in  response  to  this  notice  maybe  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2.  A 
copy  of  the  comment  that  does  not 
contain  CM  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential  will 
be  included  in  the  pubUc  docket  without 
prior  notice.  The  public  docket  and 
docket  hidex  will  be  available  for  public 


inspection  fai  Rm.  246  at  the  address' 
given  above,  from  8  ajn.  to  4  p jn., 
Monday  tfarou^  Friday,  exdudng  legal 
holidays. 

POe  RMTHER  eiPOMNATION  CONTACT! 

To  request  a  copy  of  a  Registration 
Standard,  contact  the  Public  Information 
Branch,  in  Rm.  246  at  Oie  address  given 
above  (703-657-2805).  Requests  should 
be  submitted  no  later  than  September 
15, 1989  to  allow  sufficient  time  for 
receipt  before  the  close  of  the  comment 
period. 

For  technical  questions  related  to  the 
Registration  Standard,  contract  the 
Review  Manager  listed  for  that 
Standard,  at  the  phone  number  given. 
SUPPLEMENTANV  MTONMATION:  The 
Environmental  Protection  Agency 
conducts  a  systematic  review  of 
pesticides  to  detemine  whether  they 
meet  the  criteria  for  continued 
registration  under  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  That  review 
culminates  in  the  issuance  of  a 
Registration  Standard,  a  document 
describing  the  Agency's  regulatory 
conclusions  and  positions  on  the 
continued  registrability  of  the  pesticide. 
In  accordance  with  40  CFR  155.34(c), 
before  issuing  certain  Registration 
Standards,  the  Agency  makes  the  draft 
document  available  for  public  comment. 

A  draft  Registration  Standard  for  the 
following  pesticide  is  now  available: 


Manw  of 

DocMNo. 

Contract  person 

CMorpyrifcw 

2921-ee-2 

703-557-9089. 

A  copy  of  the  Registration  Standard 
may  be  obtained  from  the  Agency  at  the 
address  listed  under  ran  PUirTHEil 
INFORMATION  CONTHACT.  Because  of  the 
length  of  the  Standard  and  the  limited 
number  of  copies  available  for 
distribution,  only  one  copy  can  be 
provided  by  mail  to  any  one  individual 
or  organization.  The  Registration 
Standard  is  also  available  for  inspection 
and  copying  in  EPA  Regional  offices  at 
the  addresses  listed  below  after 
September  15, 1980. 

List  of  EPA  Regional  Offices 

Pesticides  and  Toxic  Substances 
Branch,  EPA-Region  I,  JFK  Federal 
Building,  Boston,  MA  02203,  contact 
person:  Marvin  Rosenstein. 

Pesticides  and  Toxic  Substances 
Branch,  EPA-Region  II,  Woodbridge 
Avenue,  Edison,  NJ  08837,  contract 
person:  Ernest  Regna. 

Toxic  and  Pesticides  Branch,  EPA- 
Region  III.  841  Chestnut  St,  7th  Fl., 


Philadelphia.  PA  19107.  oeotract 

person:  Larry  Miller. 
Pesticides  and  Toxic  Substances 

Branch,  EPA-Regkm  IV,  346  Coortlend 

St,  NE,  Atlanta,  GA  30365,  contract 

person:  Richard  BuBose. 
Pesticides  and  Toxic  Substances 

Branch,  EPA-Region  V,  230  Soudi 

I3earbom  St.,  Chicago,  IL  60604, 

coiitract  person:  Phyllis  Reed. 
Pesticide  and  Toxic  Substances  Branch, 

(6T-PT).  EPA-Region  VI,  1445  Ross 

Avenue,  Dallas,  TX  75270,  contract 

person:  Robert  Murphy. 
Pesticide  and  Toxic  Substances  Branch, 

EPA-Region  VU,  728  Minnesota  Ave., 

Kansas  City,  Kan.  66101,  contract 

person:  Leo  Alderman. 
Toxic  Substances  Branch,  EPA-Region 

VIII,  999 18th  St..  Suite,  500,  Denver. 

CO  80202,  contract  person:  C.  Alvhi 

Yorke. 
Pesticides  and  Toxics  Branch,  (T-5-1), 

EPA-Region  IX,  215  Fremont  St.,  San 

Francisco,  GA  94105,  Contract  person: 

Davis  Bernstein. 
Pesticides  and  Toxic  Substances 

Branch.  EPA-Region  X,  1200  6th  Ave., 

Seattle,  WA  98101,  contract  person: 

Jon  Heller. 

Dated:  August  2, 1988. 

Douglas  D.  CampU 

Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  8&-19065  Filed  6-1 5-69;  8:45  am] 
mxMacooci 


(FRC-362»-9] 

Senior  Executive  Service  Performance 
Review  Board  Membership 

AOENCV:  President's  Council  on  Integrity 
and  Efficiency. 

action:  Notice. 

summary:  Notice  is  hereby  given  of  the 
membership  of  the  PCIE  Performance 
Review  Board. 

date:  August  8, 1988. 

FOR  FURTHER  NIFORMATION  CONTACT: 

Individual  Offices  of  Inspector  General 

SUPPLEMENTARY  MFORMATION:  Section 
4314(C)(1)  through  (5)  of  TiUe  5.  U.S.C, 
requires  each  agency  to  establish  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Personnel  Management, 
one  or  more  SES  performance  review 
boards.  This  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  pei^ormance  of 
the  senior  executive. 


33772 
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Members  of  the  President's  Council  on 
Integrity  and  Efficiency  Performance 
Review  Board  are: 


TiOs 


Agency  for  Intamatfonal  Davelopnient 


JamatB.  Duml.. 


QwwRichardaon., 


Dapuly  iTMpector  Ganaral  & 
Aatt  Inafwclor  General  tar 
Audtt 

AiaMant  Inspector  General  for 


Oepavtfnent  of  Conwnorce 


J.  Steven  Sadtor.. 


Deputy     Aaaistant     li 
General  For  Regional  Audtta 


Department  of  Defense 


Derek  J.  Vender 

Deputy  Inspector  General 

Scfwaf. 

Donald  Mancuao 

Assistant  Inspector  General  for 

'-     -  -  *' — »^  —  — . 

invvsDgauOnS 

MdwIeaT.Lutsch.. 

Assistant  Inspector  General  for 

nuiMMvanon  ana  imorma- 

tion  Management 

iyWwfiF. 
Bnwning. 

Deputy     Assistant     Inspector 

uenerai    lor    Miiranisuauon 

Robert  J. 

Assistant  Inspector  General  for 

LMMmsn. 

AnalysM  and  f^oNowup 

Mofril  B. 

Assistant  Inspector  General  for 

SilvofBtsin. 

St6ph6n  A. 

Assistant  Inspector  General  for 

Trodden. 

Auditing 

Michael  R.  HM 

Assistant  Inspector  General  for 

Audit  Policy  and  Oversight 

Assistant  Inspector  General  for 

Nancy  L  Butler 

Director,  rmandal.  Manpower 

and  Security  Assistance  Pro- 

grams. OAIQ.  AUD 

Edward  Jones 

Deputy     Assistant     Inspector 

General  tar  Auditing 

William  F.  TTwfDaa .. 

nicatione  and  Related  Pro- 

grama,  OAIG,  AUD 

DavldA.Brinkman.. 

Director,    Acquisition    Support 

Programs,  OAIG-AUO 

Donald  E.  Reed 

Director,  Maior  Acquisition  Pro- 

grams. OAIG-AUD 

Terry  L 

Director,   Contract   Audit   Pro- 

Bfwvfffigor. 

grams,  OAIG-AUD 

Katharine  A. 

Deputy     Assistant     Inspector 

Britten. 

General  for  Inspections 

Department  of  Energy 


Gordon  W.Harvey. 

Lanny  L 

VanCamp. 
M.  Thomes 

Atnzza 
Gregory  H. 


Stanley  a  Sulak.. 


Assistant  Inspector  General  for 

Audits 
Assistant  Inspector  General  for 

Investigationa 
Deputy     Assistant     Inspector 

General  for  InveeHgationa 
Director,  Audit  Management  Dl- 


Director,  Program  Development 
and  Technical  Support  OM- 


Oepertment  of  HeeNh  and  Human  Service 


Mtehael  Mangano. 
Joeeph  Vengrin  ..__ 


AssistarM  Inspector  General  (or 
Analysis  and  l.apecliena 

Deputy     Assistant 
General  for  AudHs 


Title 


DepeitmenI  of  Housing  aad  Urt)an  Development 


John  J.  Connors..-..  Deputy  Inspector  General 


Oepartment  of  Labor 


Joseph  Fisch ..«._... 
Gustavo  Schick 


Deputy     Assistarrt     Inspector 

General  for  Audit 
Asst    Inspector    General    for 

Labor  Racketeering 


John  C.  Payne 

Assistant  Inspector  General  for 

Audto 

KatheleenJ. 

Assistant  Inspector  General  tor 

Charles. 

Policy,   Planning   and  Man- 

ageaient 

Milton  McOonakJ 

Deputy     Assistam     Inspector 

General  for  Audit 

Department  of  ttie  Treasury 


Robert  P.  Ceeca... 
Jay  M.  Wemstein.. 

Gary  L 

Whittington. 


CtiariesD.  Fowler 
III. 


Deputy  Inspector  General 

Assistant  Inspector  General  for 
Audi 

Assistant  Inspector  General, 
Policy,  Planning  and  Re- 
sources 

Assistant  Inspector  General  for 
Inveetigations 


Depertment  of  Transportation 


Raymond  J. 

DeCarM. 
H.  Rae  Scott.. 


Assistant  Inspector  Gerteral  for 

Auditing 
Assistant  Inspector  General  for 

Inveetigations 


Department  of  Veterans  Affairs 


JackH.  Kroll... 

Mk:haelQ. 
Sullivan. 


Assistant  Inspector  Gerteral, 
Policy,  Planning  &  Resources 

Acting  Assistant  Inspector 
General  for  Audits 


Environnwital  f^ratectwn  Agency 


John  E.  Barden . 


Assistant  Inspector  General  for 
Invastigations 


Railroad  Retirement  Board 


WMRam  J.  Doyle  III .. 
ChartesR. 
Sekerak. 


Inspector  General 
Assistant  Inspector  General  for 
Inveetigatkxis 


Smal  Business  Administratton 


Daniel  B.  Peyser.. 


Deputy  Irtspector  General  & 
CottKil  to  the  Inspector 
General 


United  States  Information  Agerwy 


J.  Richard  Bennan. 


Assistant  Inspector  Qer>eral  for 
Audts 


Dated:  August  9,  IQSa 
lohn  C  Kfortiii, 
Inspector  General, 

Environmental  Protection  Agency,  and 
Chairman,  PCIE  Committee  on 
Administration,  Inspections,  and  Special 
Reviews. 

[FR  Doc.  88-19228  Filed  8-15-89;  8:45  a.m.] 
SUMO  COOK  ( 


[OPTS-4453S;  FRL-3630-1) 

TSCA  CItemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice.  | 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  methyl  chloride 
(CAS  No.  74-87-3). 
parachlorobenzotrichloride  (CAS  No. 
5216-25-1),  and  p-nitrophenol  (CAS  No. 
100-02-7),  submitted  pursuant  to  a  final 
test  rule  under  the  Toxic  Substances 
Control  Act  (TSCA).  This  notice  also 
announces  the  receipt  of  test  data  on 
methyl  tert-butyl  ether  (MTBE)  (CAS  No. 
1634-04-4),  Aniline  (CAS  No.  62-53-3), 
and  2-chloroaniline  (CAS  No.  95-51-2), 
submitted  ptuvuant  to  a  consent  order 
under  TSCA.  Publication  of  this  notice  is 
in  compliance  with  section  4(d)  of 
TSCA.  I 

FOR  FURTHER  INFORMATWN  CONTACT: 
Michael  M.  Stahl,  Director, 
Environmental  Assistanoe  Division  (TS- 
799),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
EB-44.  401  M  St.  SW.,  Washington,  DC 
20460,  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  Section 
4(d]  of  SCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Renter  reporting 
the  receipt  of  test  data  sibmitted 
pursuant  to  test  rules  promulgated  tuider 
section  4(a)  within  15  days  after  it  is 
received.  Under  40  CFR  790.60,  all  TSCA 
section  4  consent  orders  must  contain  a 
statement  that  results  of  testing 
conducted  pursuant  to  these  consent 
orders  will  be  atmounced  to  the  pubUc 
in  accordance  with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  methyl  chloride  was 
submitted  by  the  Methyl  Chloride 
Industry  Association  (MCIA)  pursuant 
to  a  test  rule  at  40  CFR  799.5055.  It  was 
received  by  EPA  on  July  31, 1989.  The 
submission  describes  ths  hydrolysis  of 
methyl  chloride  as  a  function  of  pH. 
Hydrolysis  testing  is  required  by  this 
test  rule.  1 

Test  data  for 
parachlorobenzotrichloride  was 
submitted  by  Occidental  Qiemioal 
Corporation  piuvuant  to  .a  test  rule  at  40 
CFR  799.5055.  It  was  received  by  EPA  on 
July  26, 1989.  The  submission  describes 
a  90  day  oral  toxicity  study  of 
parachlorobenzotridiloride  in  rats.  Oral 
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toxicity  testing  is  required  by  this  test 
rule. 

Test  data  for  p-nitrophenol  was 
submitted  by  Monsanto  piuvuant  to  a 
test  rule  at  40  CFR  799.5055.  It  was 
received  by  EPA  on  July  27, 1989.  The 
submission  describes  a  subchronic 
toxicity  study  in  rats.  Subchronic  testing 
is  required  by  this  test  rule. 

Test  data  for  methyl  tert-butyl  ether 
was  submitted  by  the  Methyl  Tertiary 
Butyl  Ether  Committee  (MTBE  Health 
Effects  Testing  Task  Force)  on  behalf  of: 
Amoco  Corporation,  ARCO  Chemical 
Company,  Exxon  Chemical  Company — a 
division  of  Exxon  Corporation,  Sim 
Refining  and  Marketing  Company,  and 
Texaco  Chemical  Company  piu^uant  to 
a  consent  order  at  40  CFR  799.5000.  It 
was  received  by  EPA  on  July  26, 1989. 
The  submission  describes  a 
developmental  toxicity  study  of  inhaled 
MTBE  in  CD-I  mice.  Developmental 
toxicity  testing  is  required  by  this 
consent  order. 

Test  data  from  aniUne  was  submitted 
by  Synthetic  Organic  Chemical 
Manufacturers  Association,  Inc., 
piu^uant  to  a  consent  order  at  40  CFR 
799.5000.  It  was  received  by  EPA  on  July 
28, 1989.  The  submission  describes  the 
chronic  toxicity  of  aniline  to  daphnia 
magna.  Chronic  toxicity  testing  is 
required  by  this  consent  order. 

Test  data  for  2-chloroaniline  was 
submitted  by  Synthetic  Organic 
Chemical  Manufacturers  Association, 
Inc.,  ptu-suant  to  a  consent  order  at  40 
CFR  799.5000.  It  was  received  by  EPA  on 
luly  28, 1989.  The  submission  describes 
the  toxicity  of  2-chlorobenzenamine  to 
daphnia  magna.  Chronic  toxicity  testing 
is  required  by  this  consent  order. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
imable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPTS- 
44535).  This  record  includes  copies  of  all 
studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays,  in  the  TSCA 
Public  Docket  Office,  Rm.  NE-G004, 401 
M  St.,  SW.,  Washington,  DC  20460. 

Authority:  15  U.S.C.  2803. 

Dated:  August  8. 1SS9. 
loseph  J.  Marenda, 

Director,  Existing  Chemical  Assessment 
Division,  Office  of  Toxic  Substances. 
(FR  Doc.  89-19229  Filed  8-15-69;  8:45  am] 
Mtiwo  cooc  ton  W  M 


[OPTS-S9260B;  FRL-3630-4] 

Certain  Chemicals;  Approval  of  a 
Modification  to  a  Test  Marketing 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice.  

SUMMARY:  This  notice  announces  EPA's 
approval  of  a  modification  of  the  test 
marketing  period  for  a  test  marketing 
exemption  (TME)  under  section  5(h)(1) 
of  the  Toxic  Substances  Control  Act 
(TSCA)  and  40  CFR  720.38.  EPA 
designated  the  original  test  marketing 
applications  as  TME-88-12.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATES:  August  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wright,  m,  New  Chemicals 
Branch,  Chemical  Control  Division  (TS- 
794),  Offige  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-613, 401 M  St.  SW.,  Washington,  DC 
20460,  (202)  382-7800. 
SUPPLEMENTARY  INFORMATION:  Section 

5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  any 
unreasonable  risk  of  injury. 

EPA  hereby  approves  the  modification 
of  the  test  marketing  period  for  TME-88- 
12.  EPA  has  determined  that  test 
marketing  of  the  new  chemical 
substance  described  below,  under  the 
conditions  set  out  in  the  TME 
application  and  modification  request, 
and  for  the  modified  time- period 
specified  below,  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Production  volume, 
use,  and  the  number  of  customers  must 
not  exceed  that  specified  in  the 
application.  All  other  conditions  and 
restrictions  described  in  the  original 
Notice  of  Approval  of  Test  Marketing 
Application  must  be  met. 

T-8a-12 

Date  of  Receipt  of  Original 
Application:  May  2. 1988. 


Notice  of  Approval  of  Original 
Application:  July  12, 1988  (53  FR  28307). 

Modified  Test  Marketing  Period  Six 
months,  commencing  on  the  date  of 
approval  of  this  modification,  as 
indicated  below. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  case 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  August  9, 1989. 
John  W.  Melone, 

Director,  Chemical  Control  Division,  Office  of 

Toxic  Substances. 

(FR  Doc.  89-19230  Filed  8-15-89: 8:45  am] 
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[OPTS-59271:  FRL-3630-2] 

Certain  Ctiemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  announces  EPA's 
approval  of  applications  for  text 
marketing  exemptions  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  these  applications 
as  TME-89-12,  TME-89-13,  TME-8»-14, 
TME-89-15,  and  TME-89-16.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATE:  August  9, 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 

Rona  Birnbaum,  New  Chemicals  Branch, 
Chemical  Control  Division  (TS-794). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-611.  401  M  St.  SW.,  Washington.  DC 
20460,  (202)  245-4142. 

SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  any 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  mariieting  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
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marketing  activity  will  not  present  any 
uhress6hable  risk  of  injury. 

EPA  hereby  ajyprovfls  TME-4e-12, 
TME-W-13.  TME-8»-14,  TMB-W-15. 
and  TME-49-1&  EPA  has  determined 
that  test  marketing  of  the  new  chemical 
substance  described  below,  under  the 
conditions  set  out  in  the  TME 
application,  and  for  the  time  period  and 
restrictions  specified  below,  will  not 
present  any  unreasonable  risk  of  injury 
to  health  or  the  environment.  Production 
volumes,  use.  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  application  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-89-12,  TME-89-13,  TME- 
89-14,  TME-69^15,  and  TME-89-16.  A 
bill  of  lading  accompanying  eadi 
shipment  must  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME.  In  addition,  the  applicant 
shall  maintain  the  following  records 
until  5  years  after  the  date  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1.  Records  of  the  quantity  of  the  TME 
substances  produced  and  the  date  of 
manufacture. 

2.  Records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  eech  shipment 

3.  Copies  of  the  bill  of  lading  that 
acoompanies  each  shipment  of  the  TME 
substances. 

T-89-12 

Date  of  Receipt  May  22, 1989. 

Notice  of  Receipt:  June  6. 1988  (54  PR 
24257). 

Applicant:  Confidential. 

Chemical:  (G)  Polypheoylene/ 
polyamide  alloy. 

Use:  (G)  Resin  for  molding. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  1  year, 
commencing  on  first  day  of  importation. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  maiicet  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

T-S9-13 

Date  of  Receipt  May  22, 1989. 

Notice  of  Receipt  June  6, 1988  (54  PR 
24257). 

Applicant  Confidential 

Chemical:  (G)  Polyphenylene/ 
polyamide  alloy. 

Use:  (G)  Resin  for  molding. 

ProdoiOion  Volume:  ConfidentiaL 

Number  of  Customers:  ConfidentiaL 


Test  Marketing.  Period:  1  year, 
commencing  oh  first  day  of  importation. 

Risk  Assessment  HPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substa^ice. 
Therefore,  the  test  market  substance 
win  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment. 

T-S&-14 

Date  of  Receipt  May  22, 1989. 

Notice  of  Receipt  June  6, 1989  (54  FR 
24257). 

Applicant  Confidential 

Chemical:  (G)  Polyphenylene/ 
polyamide  alloy. 

Use:  (G)  Resin  for  molding. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  1  year, 
commencing  on  first  day  of  importation. 

Risk  Assessment  BPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment 

T-89-15 

Date  of  Receipt  May  22, 1989. 

Notice  of  Receipt  ^e  6, 1989  (54  FR 
24257] 

Applicant  Confidential. 

Chemical:  (G)  Polyphenylene/ 
polyamide  alloy. 

Use:  (G)  Resin  for  molding. 

Production  Volume:  ConfidentiaL 

Number  of  Customers:  ConfidentiaL 

Test  Marketing  Period:  1  year, 
commencing  on  first  day  of  importation. 

Risk  Assessment  BPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  substance 
will  not  present  any  unreasonable  risk 
of  injury  to  health  or  the  environment 

T~89-18  I 

Date  of  Receipt  May  22, 1989. 

Notice  of  Receipt  June  8, 1989  (54  FR 
24257) 

Applicant  Confidential. 

Chemical:  (G)  Polyphenylene/ 
polyamide  alloy. 

Use:  (G)  Resin  for  molding. 

Production  Volume:  ConfidentiaL 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  1  year, 
commencing  on  first  day  of  importation. 

Risk  Assessment  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  substance 
will  not  present  any  enreasonable  risk 
of  injury  to  health  or  the  environment 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 


that  comes  to  its  attentioii  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment. 

* .  - 

Dated:  August  9, 1989. 
)ohn  W.  Metone, 

Director,  Chemical  Control  Division  Office  of 

Toxic  Substances. 

[FR  Doc.  89-19231  Filed  S-15-88:  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  ColtectJon 
Submitted  to  the  Office  pf 
Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
U.S.C.  Chapter  35).  \ 

Type:  Extension  of  3067-0103 

Title:  FEMA  Nuclear  Power  Plant  Alert 
and  Notification  System:  Public 
Telephone  Sur\'ey 

Abstract  The  Federal  Energency 
Management  Agency  (FEMA)  shall 
randomly  telephone  sirvey  the 
residents  within  the  Emergency 
Planning  Zone  (EPZ)  of  3  nuclear 
power  plants  as  stipulated  in 
Appendix  3  of  NUREG0654/FEMA- 
REP-1,  Rev.  1.  From  an  approximate 
sample  of  2500  households,  between 
250  and  385  residences  will  be 
voluntarily  surveyed  following  the 
attached  standardized  questionnaire 

Type  of  Respondents:  Individuals  or 
households 

Estimate  of  Total  Annual  Reporting  and 
Recordkeeping  Burden:  44 

Number  of  Respondents:  5526 

Estimated  A  verage  Burden  Hours  per 
Response:  .008 

Frequency  of  Response:  Other:  Per 
survey. 

Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  the  FEMA  Clearance 
Officer.  Linda  Shiley,  (202)  646-2624,  500 
C  Street  SW..  Washington,  DC  20472. 

Direct  comments  regarding  the  burden 
estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to 
the  FEMA  Clearance  Officer  at  the 
above  address;  and  to  Pamela  Barr,  (202) 
395-7231,  Office  of  Management  and 
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Budget,  3235  NBOa  Washington.  DC 
20503  within  two  weeks  of  this  notice. 

Dated:  August  10, 1989. 
Wesley  C  Moon, 

Director,  Office  of  Administrative  Support 
(FR  Doc.  88-19190  FUed  8-15-89;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notice; 
Acquiattlon  of  Sharee  of  Banka  or 
Bank  HoMing  Companiee 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 
are  considered  in  acting  on  notices  are 
set  forth  hi  parapgraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  ui  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Gpvemors.  Comments  must  be  received 
not  later  than  August  30, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Atlanta,  Georgia 
30303: 

1.  fohn  P.  Casey,  Jr.,  Baton  Rouge, 
Louisiana;  William  P.  Delaune,  Sr., 
Prairieville,  Louisiana;  Earl  D.  Dixon, 
Prairieville,  Louisiana;  D.  Dale  Gaudet 
Baton  Rouge,  Louisiana,  Leon  S. 
Geismar,  Gonzales,  Louisiana;  Roy  M. 
Marchand,  Jr.,  Gonzales,  Louisiana; 
Audrey  B.  Waggensack,  Gonzales, 
Louisiana;  and  C.  Penrose  St  Amant 
Bay  St  Louis,  Mississippi;  to  acquire 
22.03  percent  of  the  voting  shares  of 
Bank  of  Gonzales  Holding  Company, 
Inc.,  Gonzales,  Louisiana,  and  thereby 
indirectiy  acquh^  Bank  of  Gonzales. 
Gonzales,  Louisiana. 

Board  of  Goveraors  of  the  Federal  Reserve 
System.  August  10, 1989. 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  89-19167  Filed  a-15-89;  6:4B  am] 
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First  Community  Bancorp,  Inc^  at  al.; 
Formations  of;  AcquialtkMW  by;  and 
Merger*  of  Bank  Holding  Conipanies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holdup 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  die  Act  (12 
U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appUcations 
must  be  received  dot  later  than 
September  1, 1989. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street  NW.,  Atianta,  Georgia 
30303: 

1.  First  Community  Bancorp,  Inc., 
Cartersville,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Community  Bank  &  Trust  Cartersville, 
Georgia,  a  de  novo  bank. 

B.  Federal  Reserve  Bank  of  Chicago 
Pavid  S.  Epstein,  Vice  President]  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Marine  Corporation,  Springfield, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Central  Financial 
Group,  Inc.,  Monticello,  Illinois,  and 
thereby  indirectiy  acquire  National  Bank 
of  Monticello,  Monticello,  Illinois,  and 
Deland  State  Bank,  Deland,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  10, 1989. 

Jennifer  J.  Jtrimson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  89-19168  Filed  8-15-89;  8:45  am] 
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Change  In  Bank  Control  Notices; 
Acqulslttons  of  Shares  of  Banks  of 
Bank  HoMing  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  hi  Bank 
Contiol  Act  (12  U.S.C.  1817(j])  and 
section  225.41  of  the  Board's  Regulation 
Y  (12  CFR  225.41)  to  acquire  a  bank  or 
bank  holding  company.  The  factors  that 


are  considered  in  acting  on  the  notices 
are  set  forth  in  paragraph  7  of  the  Act 
(12UACl817(j)(7)). 

The  notices  are  available  for 
hnmediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  hispection  at  the  office  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  hi  writing  to  the 
Reserve  Bank  hidicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  August  29, 1988. 

A.  Federal  Reserve  Bank  of 
Minneapolis  Qames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
MinneapoUs,  Minnesota  55480; 

1.  Paul  C.  Griebel.  Eagan,  Minnesota, 
and  Alan  Kluis,  Mankato,  Minnesota;  to 
acquire  100  percent  of  the  voting  shares 
of  First  American  Bancshares  of 
Blooming  Prairie,  Inc.,  Eagan, 
Minnesota,  and  tiiereby  indirectly 
acquire  First  Prairie  Bank.  Blooming 
Prairie,  Minnesota. 

B.  Federal  Reserve  Bank  of  Kansas 
Gty  (Thomas  M.  Hoenuig,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Michael  B.  Athey,  Enid,  Oklahoma, 
to  acquire  an  additional  16.75  percent  of 
the  voting  shares  of  Security  Financial 
Services  Corp.,  Enid.  Oklahoma,  for  a 
total  of  36.61  percent  and  thereby 
uidirectiy  acquhe  Security  National 
Bank,  Enid,  Oklahoma. 

2.  Otis  Guy  Bacon,  Ardmore, 
Oklahoma;  to  acquire  an  additional  0.6 
percent  of  the  voting  shares  of  Ardmore 
Financial  Corporation.  Ardmore, 
Oklahoma,  for  a  total  of  10.9  percent 
and  thereby  indirectiy  acquire  American 
National  Bank.  Ardmore.  Oklahoma. 

3.  Michael  N.  McGowan,  McAlester, 
Oklahoma;  to  acquire  an  additional 
11.07  percent  for  a  total  of  22.22  percent 
and  E.L  Oliver  Testamentary  Trust  A., 
Michael  N.  McGowan.  Trustee,  to 
acquire  an  additional  29.63  percent  for  a 
total  of  37.04  percent  of  the  voting 
shares  of  NBM  Corporation,  McAlester. 
Oklahoma,  and  thereby  indirectiy 
acquire  The  Bank.  N  A.,  McAlester, 
Oklahoma. 

4.  V.  PaulMoltz,  and  Rhonda  Moltz 
both  of  Cody.  Wyoming;  to  acquire  an 
additional  20  percent  of  the  voting 
shares  of  Collegiate  Peaks 
Bancorporation.  Inc..  Buena  Vista, 
Colorado,  and  thereby  indirectiy  acquhe 
Collegiate  Peaks  Bank,  Buena  Vista, 
Colorado. 

5.  Ward  Sauvage,  and  Janice  Sauvage, 
both  of  Oberlin,  Kansas;  to  acquire  an 
additional  19.06  of  the  voting  shares  of 
Dakota  Banchares,  Inc.,  St  Joseph. 
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Missouri,  for  a  total  of  4L87  percent,  and 
thereby  indirectly  acquire  Dakota 
CooRty  State  Bank.  South  Sioux  City. 
Nebraska. 

C.  Federal  Resanre  Bank  of  Dallas  (W. 
Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas.  Texas  75Z22: 

1.  George  A.  Cam'then.  Brady,  Texas: 
to  acquire  11.39  percent  of  the  voting 
shares  of  Brady  National  Holding 
Company,  Inc.,  Brady,  Texas,  and 
thereby  indirectly  acquire  The  Brady 
National  Bank.  Brady,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
Syitem.  August  la  19ea 
lennifer  |.  lofanaaa, 
ABsociate  Secretary  of  the  Board. 
[FR  Doc.  8B-19168  Filed  »-lS-80;  8:45  am] 
tcoactti»4mi 


Conedlon 

This  notice  corrects  a  previous 
Federal  Regiatar  notice  (FR  Doc  89- 
16414]  published  at  page  29620  of  the 
issue  for  Thursday.  July  13, 1989. 

Under  the  Federal  Reserve  Bank  of 
Dallas,  the  entry  for  James  M.  Tate  is 
amended  to  read  as  follows: 

LJamet  M.  Tate.  Abilene.  Texas,  to 
acquire  12.45  percent;  and  Harold  L 
Smith,  Abilene,  Texas,  to  acquire  10.96 
percent  of  the  voting  shares  of  Security 
Shares.  Inc  Abilene,  Texas  and  thereby 
indirectly  acquire  Security  State  Bank, 
Abilene,  Texas. 

Comments  on  this  application  must  be 
received  by  August  31, 1989. 

Board  of  Govemon  of  tlie  Federal  Reserve 
System,  August  la  1888. 
|aaBifw|.|ohBaaa, 
Associate  Secretary  of  the  Board. 
[FR  IXw.  88-10171  Filed  8-15-68;  8:45  am] 


Village  Flramctal  Servloee,  Ltd.,  et  aL; 
Forawliona  of;  AequMtlone  by:  and 
Mergara  of  Bank  Hoidbig  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holchng  company.  The  factors  that  are 
considered  hi  acting  on  the  applications 
are  set  forth  in  section  3(c]  of  the  Act  (12 
U.S.C.  1842(c]). 

Each  application  is  available  for 
immediate  hispection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  ia  vvriting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice  in 
lieu  of  a  hearing,  identifying  specifically 
any  questions  of  fact  that  are  in  dispute 
and  summarizing  the  evidence  that 
would  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments, 
regarding  each  of  these  applications 
must  be  received  not  later  than 
September  1, 1989. 

A  Federal  Reserve  Bank  of  New  York 
(William  L  RuUedge,  Vice  President]  33 
Liberty  Street  New  York,  New  York 
10045. 

1.  Village  Financial  Services,  Ltd.. 
Port  Chester,  New  York;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Village 
Savings  Bank,  Port  Chester,  New  York. 

B.  Federal  Reserve  Bank  of  Chicago 

(David  S.  Epstein.  Viae  President],  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Alexis  Bancorp,  Inc.,  Carol  Stream, 
Illinois:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  Alexis.  Alexis, 
Illinois. 

2.  HTB,  Inc,  Osage,  Iowa;  to  become  a 
bank  holding  company  by  acquiring 
88.71  percent  of  the  voting  shares  of  The 
Home  Trust  and  Saving  Bank.  Osage, 
Iowa. 

3.  Fourth  St  Financial  Corporation. 
Pekin,  Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Herget  Financial  Corp., 
Pekia  Illinois,  and  thereby  indirectly 
acquire  The  Herget  National  Bank, 
Pekin.  Illinois. 

C  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  West  Point  Bancorp,  St.  Joseph. 
Missouri;  to  acquire  an  additional  16.76 
percent  of  the  voting  shares  of  Dakota 
Bancshares.  Inc..  St.  Joseph,  Missouri, 
and  thereby  indirectly  acquire  Dakota 
County  State  Bank.  South  Sioux  City. 
Nebraska.     :^  j 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  10. 1989.J 

Jennifer  ].  Johnaoo,         ' 
Associate  Secretary  of  the  Board. 

[FR  Doc.  88-19170  Filed  8-15-89: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[DM.  8845] 

Adolph  Coora  Co.;  ProMMted  Trade 
Practices  and  Affirmative  Corrective 
Actions 

agency:  Federal  Trade  Commission. 
action:  Modifying  order. 

summary:  This  order  reopens  the 
proceeding  and  modifies  the 
Commission's  order  issued  on  February 
4. 1975  [40  FR  14894],  by  deleting 
provisions  that  prohibited  respondent 
from  imposing  certain  teiritorial  and 
customer  restrictions  on  its  distributors. 

DATES:  Order  issued  February  4, 1975.* 
Modifying  Order  issued  Agusut  1, 1989. 

FOR  FURTHER  INFORMATKM  CONTACT. 
Daniel  Ducore,  FTC/S-2115, 
Washington,  DC  20580.  [302]  2687. 

SUPPLEMENTARY  MPORMATION:  In  the 
Matter  of  Adolph  Coors  Company.  A 
portion  of  the  prohibited  trade  practices 
and/or  corrective  actions,  as  set  forth  at 
40  FR  14894,  is  deleted. 

(Sec.  8,  38  Stat  721;  15  U5.C  46.  Interprets  or 
applies  sec.  5. 38  Stat  719.  as  amended;  IS 
U.S.C.  45) 

Commissioners:  Daniel  Oliver, 
Chairman,  Terry  Calvani  Mary  L 
Azcuenaga,  Andrew  J.  Strenio,  Jr., 
Margot  E.  Machol. 

Order  Granting  in  Part  and  Denying  in 
Part  Petition  To  Reopen  and  Modify 
Order 

Adolph  Coors  Company  ("Coors"), 
has  filed,  on  April  3, 10891  a  "Petition  to 
Modify  Order"  ("Petition"),  pursuant  to 
section  5(b)  of  tiie  Federal  Trade 
Commission  Act,  15  U.S.C.  45(b),  and 
Section  2.51  of  the  Commission's  Rules 
of  Practice  and  Procedure,  16  CFR  2.51. 
The  Petition  asks  the  Commission  to 
reopen  the  proceeding  and  set  aside  the 
modified  cease  and  desist  order  entered 
by  the  Commission  on  February  4, 1975. 
in  Docket  No.  8845, 65  F.T.C  187. 
"except  insofar  as  the  Order  prohibits 
price  fixing  or  resale  price 
maintenance."  Petition  at  2.  Specifically, 
Coors  requests  that  the  Commission  set 
aside  in  their  entirety  pamgraphs  4(c).  5. 
6, 7, 8,  and  11  of  the  order,  which 
prohibit  Coors  fi'om.  among  other  things, 
imposing  non-price  vertical  restraints  on 
distributors  of  Coors'  beer  products.*  In 


*  Decision  issued  July  24. 1973  (38  FR  Z3399). 

'  In  addition  to  prohibiting  Coon  from  rvfusii^  (o 
deliver  beer  to  distributors  selliiv  outside  their 
designatied  territory.  Paragraph  7  of  the  order  alto 
prohibits  Coors  from  refnidng  to  deliver  beer  la 
distributors  who  sell  beer  at  pri(Bs,  markups  or 
profits  lower  than  those  approvad  by  Coors.  BS 
F.T.C  at  laa 
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support  of  its  request.  Coora  aignes  that 
the  order  moiMcation  is  warranted  by 
changed  conditions  of  law.  Petition  at  2- 
3.  The  Petition  was  placed  on  the  public 
record  for  thirty  days,  pursuant  to 
S  2.51(c)  of  the  Commission's  Rules,  and 
one  comment  was  received.  For  the 
reasons  discussed  below,  the 
Commission  has  determined  that  Coors 
has  not  shown  a  changed  condition  of 
law  requiring  reopening  the  order  but 
that  Coors  has  shown  that  granting  the 
request,  widi  one  exception,  would  be  in 
the  public  interest  The  Commission  has 
therefore  reopened  and  modified  the 
order. 

I 

The  Commission's  complaint,  issued 
on  June  7, 1971, 83  F.T.C.  32,  alleges  that 
Coors  violated  aection  5  of  the  Federal 
Trade  C<»nnussion  Act  by,  among  other 
things,  fixing  ntdiolesale  and  retail 
prices,  imposing  territorial  and  customer 
restrictions  on  its  distributors,  and  using 
unfair  short-term  termination  provisions 
in  its  contracts  with  distributors. 
Following  extensive  evidentiary 
hearings,  the  Administrative  Law  Judge 
("ALP)  ordered  the  dismissal  of  the 
complaint  against  Coors.  83  F.T.C.  at 
174.  On  appeal  fiom  the  ALfs  Initial 
Decision,  the  Commission  substituted  its 
findings  for  those  of  the  ALJ  and  issued 
its  order  on  July  24. 1973. 83  F.T.C.  at 
211.  The  Commission  condemned  Coors' 
territorial  restraints  as  perse  unlawful 
because  tiiey  were  part  of  an  unlawful 
resale  price  maintenance  scheme.  Coors 
appealed  the  Commission's  Mxier  to  the 
United  States  Court  of  Appeals  for  the 
Tenth  Qrcoit  which  upheld  all  of  the 
provisions  of  the  Commission's  order, 
except  those  dealing  with  the  notice  and 
arbitration  requirement  in  the  event  of  a 
distributor's  termination.  The  cotut  also 
held  that  Coors'  territorial  restraints 
were  themselves  perse  unlawful  imder 
United  States  v.  Arnold,  Schwinn  B  Co., 
et  al,  388  U.S.  365  (1967).  See  Adolph 
Coors  Company  v.  FTC.  487  F.2d  1178 
(10th  Cir.  1974),  cert,  denied,  419  U.S. 
1105  (1975). 

Consequentiy,  the  Commission  issued 
its  fmal  order  on  February  4, 1975.  The 
order,  among  other  things,  prohibits 
Coors  fiom  engaging  in  wholesale  and 
retail  price  fixing,  imposing  certain  non- 
price  vertical  restrictions  on  its 
distributors,  including  territorial 
restraints,  and  requiring  exclusive 
draught  accounts.  85  F.T.C.  187. 

U 

Coors  requests  that  the  Commission 
reopen  the  proceeding  and  set  aside  in 
their  entirety  paragraphs  4(c).  5, 6,  7, 8. 
and  11,  of  the  order.  Paragraph  4(c]  of 
the  order  prohibits  Coors  from  refusing 


to  sdl  beer  to  any  Coosa  distributor  or 
temdnatlag  any  Coora  distrlbiitor 
because  the  distributor  sold  Coors  beer 
to  another  diftribator  or  retailer  located 
outside  of  the  territory  granted  to  the 
Coors  distributor.  8S  F.T.C.  at  188. 
Paragraph  5  pnMrits  Coors  from 
restricting  "the  territory  in  whidi  or  the 
persons  to  whom  a  distributor  may  sril 
Coors  beer."  *  id  at  189.  Paragraph  6 
prohibits  Coors  bam  allocating  Coors 
beer  among  its  distributors  "in  times  of 
beer  shortage  at  the  Coors  brewery,"  by 
any  means  not  equitably  related  to  their 
proportionate  purdiases  of  Coors  beer 
during  "the  last  three  months  before  the 
allocation  *  *  *."  Id.  Paragraph  7 
prohibits  Coors  from  refusing  to  deliver 
all  of  a  distributor's  order  because  the 
distributor  made  sales  outside  of  his 
assigned  territory  or  because  the 
distributor  is  selling  Coors  beer  at 
"unapproved"  prices  or  markups.  Id. 
Paragraph  8  of  the  order  prohibits  Coors 
from  prohibiting  its  distributors  from 
selling  Coors  beer  lot  "central 
warehouse  delivery."  *  Id.  Finally, 
paragraph  11  generally  {Kohibits  Coors 
from  hindering,  suppressing  or 
eliminating  competition  between  or 
among  distributors  or  retailers  handling 
Coors  beer.  Id.  at  189-00.* 

Coors  argues  that  these  provisMis  of 
the  order,  expecially  in  the  context  of 
Coors'  unique  brewing  method,  and 
experience  with  the  unauthorized 
distribution  of  its  iwoducts  in  expansion 
markets,  have  "placed  Coors  at  a 
competitive  disadvantage  and  [have] 
been  harmful."  Petition  at  9.  Among 
other  things,  Coors  beer  distributors  are 
required  to  maintain  Coors'  beer 
products  in  refrigerated  warehouses. 
Additionally,  the  distributors  must 
monitor  the  age  of  their  Coors  inventory 


*A  proviso  to  paragraph  S  states,  however,  that 
the  order  does  not  prohUtit  Coors  from  "complying 
with  the  requirements  of  any  state  law."  id. 

*  Coors,  however,  is  not  prohibited  (rom 
estabKshiiig  refrigeration  standards  for  the  central 
wBiehuusus  "which  are  sabstantially  similar  to 
those  established  fcw  distrtbiiU»rs."  SB  F.T.C  at  188. 

*  Paragraph  1  of  the  order  prohibits  Coors  from 
fixing  tt>e  prices  at  which  distributors  sell  Coors 
beer  to  retailers  or  the  prices  at  which  retailers  sell 
Coors  beer  to  consaaiera.  hrapapfas  2  and  3  of  the 
order  (prohibiting  Coors  from  auggeatlBg  prices  or 
mark-ups  for  Its  distribvlors)  expired  by  their  own 
terms  in  1978.  Subparagraphs  4  (a),  fb)  and  (d) 
prohibit  Coors  from  terminating  any  distnbutor 
becaaoe  the  distrtbator  either  sold  beer  or 
advertiaed  at  prices  different  from  Ihoac  approved 
by  Coors.  or  because  the  distributor  has  distributed 
the  product  of  another  brewer.  Paragraph  • 
proliibita  Coors  from  raqairing  taat  retailer*  serve 
Coon  drao^it  beer  aa  their  only  n^it-colorvd 
draught  b««.  hra^pk  10  prohifaitB  Coors  from 
requirmg  its  lisliiiwlfs  to  riimiiiate  or  refrain  frooa 
obtaining  aad  hoadliag  rival  brands  of  beer  in  order 
to  become  or  remain  a  Coors  dislrtbatar.  8S  F.TXX  al 
187-sa  Coors  doca  not  aeek  reHef  boB  tbeaa 
remaining  operative  order  provisions.  Pedtton  at  ISi 


and  are  responsible  iordoaefy 
monitoriog  prodad  shdf-lifd  and 
ensuring  ti^t  only  fresb  pruduct  is 
available  to  consumers.  Pelitioa  at  5. 
Coors  believes  that  its  abihty  to  restrict 
its  distributors'  territories  and  impoee 
other  non-price  vertical  restraints  is 
necessary  Iwcanse  such  restrictians 
would  allow  Coors  to  (1)  monitor  better 
its  distributors'  performance,  (2)  provide 
incentives  to  distributors  to  invest  the 
resources  and  provide  services 
necessary  to  comply  with  Coors'  qualify 
control  requirements,  and  (3)  compete 
better  against  other  beer  brewers. 

Coors  asserts  that  die  relief  it  seeks  is 
required  by  a  diange  in  law. 
Specifically,  Coors  argues  that  die  order 
provisions  it  is  asking  the  Commission 
to  set  aside  were  predicated  upon  the 
Schwinn  doctrine,  which  the  Supreme 
Coint  overruled  in  Continental  T.  V.,  Inc. 
v.  GTE-Syhrania,  Inc.,  433  U.S.  38  (1977). 
Consequentiy,  according  to  Coors, 
Coors'  non-price  vertical  restraints 
"were  never  put  to  *  *  *  the  'market 
power'  analysis  currentiy  used  in 
vertical,  non-price  restraint  cases." 
Petition  at  12.  Coors  asserts  tliat  it  does 
not  have  sufficient  market  power  *  to 
raise  its  prices  significantiy  without 
materially  and  adversely  affecting  it 
business,  and  suggest  that  Coors'  non- 
price  vertical  restraints  would  be  Judged 
under  a  rule  of  reason  analysis  today. 

Ill 

Section  5(b)  of  the  FTC  Act  15  U.S.C 
45(b).  provides  that  the  Commission 
shall  reopen  an  order  to  consider 
whether  it  should  be  modified  if  the 
respondent  "malces  a  satisfactory 
showing  that  changed  conditions  of  law 
or  fact"  require  such  modification.  A 
satisfactory  showing  sufficient  to 
require  reopening  is  made  when  a 
request  to  reopen  identifies  significant 
changes  in  circumstances  and  shows 
that  the  changes  eliminate  the  need  for 
the  order  or  make  continued  appbcation 
of  it  inequitable  or  harmful  to 
competition.  Louisiana-Pacific  Corp.. 
Docket  No,  C-2956.  Letter  to  John  C 
Hart  (June  5, 1966).  at  4. 

The  Commission  may  also  modify  &n 
order  pursuant  to  Setrtion  5(b)  wtien. 
although  changed  circumstances  would 
not  require  reopening,  the  Commission 
determines  that  the  public  interest 
requires  such  action.  Therefore,  §  2.51  of 
the  Commission's  Rules  of  Practice 
invites  respondents  in  petitions  to 
reopen  to  rimw  how  the  pubUc  interest 
warrants  the  requested  modification.  In 


*  Coors'  natiaDal  navket  sbai*  ia  leaa  than  eight 
percent  and  It  no  laager  hoUa  Iha  laadiag  positioa 
in  any  state.  Petition  at  4. 
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the  case  of  a  request  for  modification 
based  on  this  latter  ground,  a  petitioner 
must  demonstrate  as  a  threshold  matter 
some  affirmative  need  to  modify  the 
order.  Damon  Corp..  Docket  No.  C-2916, 
Letter  to  Joel  E.  Hoffinan,  Esq.  (March 
29, 1963),  at  2.  For  example,  it  may  be  in 
the  pubUc  interest  to  modify  an  order 
"to  relieve  any  impediment  to  effective 
competition  that  may  result  from  the 
order."  Damon  Corp.,  Docket  No.  C- 
2916, 101  F.T.C  686  (1663).  If  the 
showing  of  need  is  made,  the 
Commission  will  balcmce  the  reasons 
favoring  the  requested  modification 
against  any  reasons  not  to  make  the 
modification.  Damon  Letter  at  2.  The 
Commission  will  also  consider  wheUier 
the  particular  modification  sought  is 
appropriate  to  remedy  the  identified 
harm. 

The  language  of  section  5(b)  plainly 
anticipates  that  the  burden  is  on  the 
petitioner  to  make  the  requisite 
satisfactory  showing.  The  petitioner 
must  make  a  "satisfactory  showing"  of 
changed  conditions  to  obtain  reopening 
of  the  order.  The  legislative  history  also 
makes  it  clear  that  the  petitioner  has  the 
burden  of  showing,  other  than  by 
conclusory  statements,  why  an  order 
should  be  modified.*  If  the  Commission 
determines  that  the  petitioner  has  made 
the  required  showing,  the  Commission 
must  reopen  the  order  to  consider 
whether  modification  is  required  and,  if 
so,  the  nature  and  extent  of  the 
modificatiop.  The  Commission  is  not 
required  to  reopen  the  order,  however,  if 
the  petitioner  fails  to  meet  its  burden  of 
making  the  satisfactory  showing 
required  by  the  statute.  Hie  petitioner's 
burden  is  not  a  light  one  given  die  public 
interest  in  the  finality  of  Commission 
orders.  See  Federated  Department 
Stores.  Inc.  v.  Moitie,  425  U.S.  394  (1981) 
(strong  public  interest  considerations 
support  repose  and  finalify). 

IV 

Based  on  the  information  provided  by 
Coors,  and  other  available  information, 
the  Commission  has  determined  that 
Coors  has  not  made  a  satisfactory 
showing  that  changes  in  law  require 
reopening  the  proceeding  and  setting 
aside  the  order  provisions  prohibiting 
Coors  from  imposing  upon  its 
distributors  certain  non-price  vertical 
restraints,  including  territorial 
restrictions.  However,  the  Commission 


*  The  CommiMion  may  properly  decline  to  reopen 
an  order  if  ■  rwjueit  ia  "merely  concliuory  or 
otherwiie  faili  to  set  forth  specific  facta 
demonatrating  in  deUil  the  nature  of  the  changed 
conditiona  and  the  reaaona  why  these  changed 
conditioaa  require  the  requeated  modification  of  the 
Older."  S.  Rap.  Na  96-«a  96(h  Cong.,  lat  Seaa.  »-10 
(1879). 


has  concluded  that  Coon  has  made  a 
satisfactory  showing  that  reopening  the 
order  and  setting  aside  the  non-price 
vertical  restraints  provisions  is  in  the 
public  interest 

The  Commission's  1973  decision  in 
this  case,  after  finding  that  Coore 
engaged  in  unlawful  resale  price 
maintenance,  called  the  territorial 
restraints  "an  obvious  adjunct  to  Coora' 
efforts  to  control  the  prices  at  which  its 
distributora  and  their  retail  accounts 
dispose  of  the  product".  83  F.T.C.  at  192. 
Consequently,  the  Commission 
condemned  Coora'  territorial  restraints 
asperse  unlawful  beoause  they  were 
part  of  the  unlawful  RPM  scheme,  but 
determined  that  it  was  not  necessary  to 
conclude  that  the  restrictions  in 
themselves  were  unlawful  per  se.^  The 
court  of  appeals  held  the  restraints  in 
themselves  per  56  unlawful,  citing 
Schwinn,  albeit  with  substantial 
criticism.  497  F.2d  1178  at  1186-87. 

Sylvania,  which  was  decided  shortly 
after  the  Commission  Issued  the  final 
order  in  this  case,  recognized  that 
exclusive  territories  and  other  non-price 
vertical  restraints  are  not  inherently 
anticompetitive  and  must  thus  be  judged 
tmder  the  rule  of  reason.'  Sylvania 
replaced  the  per  se  test  for  non-price 
vertical  customer  and  territorial 
restraints  outside  RPM  with  a  rule  of 
reason  test,  but  the  Court  did  not  change 
the  per  se  rule  for  non^price  vertical 
restraints  that  are  part  of  a  RPM 
scheme.  See  Monsanto  Co.  v.  Spray-Rite 
Service  Corp.,  465  U.S.  752,  760,  n.  6 
(1984).  Sylvania,  therefore,  is  not  a 
change  in  law  as  to  the  order  in  this 
matter. 

Although  non-price  vertical  restraints 
are  still  per  se  imlawfnl  as  part  of  a 
RPM  scheme,  Coors  does  not  request 
elimination  of  the  order's  prohibitions 
on  RPM.  Therefore,  any  territorial  or 
other  non-price  vertical  restrictions 
imposed  as  part  of  a  resale  price 
maintenance  scheme  would  be  per  se 
tmlawful  and  would  violate  this  order 
even  if  modified  as  Coora  requests.  The 
non-price  provisions  of  the  order,  apart 
itom  the  RPM  provisions,  are  thus  best 
viewed  as  fencing-in  provisions, 
intended  to  prevent  the  recurrence  of 
research  price  fixing.  Coora  has  shown 
that  the  benefits  of  those  provisions, 
when  viewed  under  the  rule  of  reason 
approach  in  Sylvania.  are  outweighed 


by  the  costs  they  impose,  and  may  now 
be  set  aside  in  ^e  public  interest. 


ssno 


*  The  Commission  noted  ibat  "[a|s  the  Court  in 
Schwinn  recognized,  whatever  the  status  of  vertical 
restrictions  unaccompanied  by  price-fixing,  the 
presence  of  prica-fSxing  as  pert  and  parcel  of  a 
system  of  territorial  restrictions  renders  the  entire 
package  illegal  perse."  Id  at  194. 

■  See  Beltone  EJectronica  Corporation,  100  F.T.C 
08  (1962). 


Coora  has  made  a  threshold  showing 
that  the  order  provisions  it  requests  be 
set  aside  impede  and  deter  Coora  (in 
states  that  do  not  permit  or  require 
territorial  restrictions]  from  correcting 
impaired  distribution  problems  and  from 
adopting  efficiency-maximizing 
distribution  arrangements  that  would 
intensify  interbrand  competition.'  These 
arrangements  are  available  to  Coora' 
competitora,  and  these  order  provisions 
therefore  injure  Coora'  abilify  to 
compete  effectively  with  ether 
breweries. 

Setting  aside  the  non-price  vertical 
restraints  provisions  of  the  order  would 
enable  Coora  to  employ  distribution 
methods  that  likely  would  be  reasonable 
under  the  rule  of  reason  standard, 
because  Coora  lacks  the  necessary 
market  power  to  raise  its  prices  to 
supracompetitive  levels.  II  would  also 
allow  Coors  to  take  advaatage  of  certain 
efficiencies  in  the  distribution  of  its 
products,  which,  in  turn,  would  promote 
interbrand  competition.  Sylvania,  supra, 
at  54-55. 

Allowing  Coora  to  use  what  it 
considera  die  most  efficient  and  cost 
effective  distribution  of  its  products, 
including  agreeing  with  distributora  in 
certain  states  to  dedicate  their  sales 
efforts  to  designated  geo^-aphic  areas, 
would  put  Coora  on  an  equal  footing 
with  other  brewera  and  skould  make 
Coora  and  its  distributora  more  effective 
competitora.  This  is  consistent  with  the 
recognition  that  in  competitive  markets 
consensual  non-price  vertical 
arrangements  can  benefit  both 
competition  and  the  consumer.  Coora' 
inability  to  impose  non-pfice  vertical 
restraints  that  its  competitora  are  using 
places  Coora  at  a  competitive 
disadvantage.  Because  of  the 
competitive  nature  of  the  beer  industry, 
the  costs  of  the  prohibitions  on  non- 
price  vertical  restraints  outweigh  the 
continued  need  for  these  provisions. 
That  balancing  therefore  supports 


*  For  example,  any  steps  Coort  might  take  to 
increase  distributor  emphasis  on  providing  a 
consistently  fresh,  quality  product  to  the  consuming 
public  or  to  improve  geographic  market  coverage 
may  subject  Coors  to  the  risk  of  being  accused  of 
violating  the  order  and,  consequtntly,  the  risk  of  a 
civil  penalty  suit  and  ludgmenL  By  not  being  able  to 
correct  these  distribution  problems  effectively, 
Coon  is  injured  in  its  competitiaii  with  other 
brewers.  In  fact  this  order  may  iblare  Coors  more 
than  it  would  other  brewers,  because  of  Coors' 
unique  brewing  and  distribution  methods.  See 
Bureau  of  Economics,  Federal  Tmde  Commission, 
The  Brewing  Industry  at  111-13  (1978), 
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modifying  die  order  in  the.puUic 
interest.. 

VI 

With  respect  to  Coors'  request  that 
the  Commission  set  aside  paragraph  11 
of  the  order,  the  Commission  has 
concluded  tliat  that  paragraph's  general 
prohibition  against  Coore  "(hjindering, 
suppressing  or  eliminating  competition 

*  *  *  between  or  among  distributors 

*  *  *."  85  F.T.&  at  189-90,  overly 
restrictive  and  broad.  This  language 
may  have  a  chilling  effect  on  Coors' 
ability  to  take  advantage  of  certain 
efficiencies  in  the  distribution  of  its 
products.  Moreover,  in  view  of  the 
current  legal  framework  for  analyzing 
vertical  restraints,  and  the  retention  of 
the  order's  resale  price  maintenance 
prohibitions,  paragraph  11  is  no  longer 
necessary  to  fence-in  Coors'  conduct 
concerning  non-price  vertical  restraints 
it  may  impose  upon  its  distributora. 

Finally,  the  Commission  has  also 
concluded  that  Coors  has  not  made  a 
satisfactory  showing  that  changed 
conditions  of  fact  or  law  or  the  public 
interest  require  that  the  Commission  set 
aside  the  part  of  paragraph  7  of  the 
order  that  concerns  conduct  involving 
resale  price  maintenance.  Setting  aside 
this  part  of  paragraph  7  would  be 
inconsistent  jvith  Coon'  request  that  the 
Commission  set  aside  "the  Order  *  *  * 
except  insofar  as  that  Order  prohibits 
price  fixing  or  resale  price 
maintenance."  Petition  at  3." 
Additionally,  retention  of  the  resale 
price  maintenance  part  of  pcu'agraph  7  is 
consistent  with  the  primary  objective  of 
the  order. 

vn 

Accordingly,  it  is  ordered  That  this 
matter  be  reopened  and  that  the 
Commission's  order  in  Docket  No.  8845. 
issued  on  FebruEiry  4, 1975,  be.  and  it 
hereby  is,  modified,  as  of  the  date  of 
service  of  tliis  order,  by  setting  aside 
paragraphs  4(c),  5, 6. 8,  and  11.  and  by 
modOying  paragraph  7  to  read: 

7.  Refusing  to  deliver  all  of  ■  distributor's 
order  l>ecause  the  distributor  or  the 
distributor's  customer  is  selling  Coors  beer  at 
prices,  markups  or  proBts  lower  than  those 
approved  by  respondent. 

By  the  Commission,  Commissioner  Strenio 
not  participating. 

Donald  S.  Claik, 

Secretary. 

[FR  Doc.  89-iauO  Filed  6-15-80;  &45  am| 

HLUm  CODE  STSO-OI-M 


■ '  Coora  has  aol  aaked  to  be  reiieved  from 
subparayapfaa  4  (a)  and  (b).  which  prohitHt  Owfs 
from  terminating  a  distributor  because  that 
distributor  or  its  cnstomeis  reaefl  at  other  tfian 
approved  pricra. 


[HI«No.SilOOS1) 

Structural  Enginaars  Aaaociation  of 
NortKam  California,  Inc.;  Propoaad 
Consant  Agraament  With  Analyaia  To 
Aid  Public  Commant 

AGENCY:  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  association  of 
approximately  1,000  engineere  from 
restricting  truthful  advertising,  price 
competition,  and  services  to  clients  of 
other  engineers. 

date:  Conunents  must  be  received  on  or 
before  October  16, 1989. 

ADDRESS:  Comments  should  be  directed 
to:  FTC/Office  of  the  Secretary.  Room 
159, 6th  Street  and  Pennsylvania  Avenue 
NW..  Washington.  DC  20580. 

FOR  FURTHER  WyOWMATlOW  CONTACT 

Jeffrey  IQurfeld.  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  Street  Suite  570,  San  Francisco, 
CA  94103.  (415)  995-5220. 
SUPPLEMENTARY  MFORSIATION:  Pureuant 

to  section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat.  721, 15  U.S.C. 
46  and  9  2.34  of  die  Commission's  Rules 
of  Practice  (16  CPR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  lieen  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  I^iblic  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S  4.9(b](6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6Xii). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the 
Structural  &igineen  Association  of 
Northern  California.  Inc.  ("SEAONC),  a 
corporation,  and  it  now  appearing  that 
SEAONC  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
SEAONC,  by  its  duly  authorized  officer, 
and  coimsel  for  tlie  Federal  Trade 
Commission  thab 


1.  SEAONC  is  a  corporation 
organited,  e^dsting  and  doing  business 
under  and  by  virtue  of  the  iaws  of  t)ie 
State  of  California,  with  its  principal 
business  address  located  at  217  Second 
Street  San  Francisco,  California  94105. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  challenge  or  contest  the 
validity  of  the  order  entered  pureuant  to 
this  agreement;  and 

(d)  Any  claim  tmder  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shaU  not  become 
part  of  the  public  record  of  the 
proceeding  tmless  and  until  it  is 
accepted  by  the  Commission.  U  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and  mformatioa 
in  respect  thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  tiiis 
agreement  and  so  notify  tlie  proposed 
respondent  in  which  event  it  will  taice 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  vi(^ated  as 
alleged  in  the  drafi  of  complaint  here 
attached. 

6.  This  agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pureuant 
to  the  provisions  of  i  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  drafi  of  complaint  here 
attached  and  its  decision  ciHitaining  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  Wben  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manno'  and  within  tbe  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  l>econie  final  upon  service. 
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Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Ptoposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and  no 
agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  It 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Older 

I 

It  Is  Ordered  That,  for  purposes  of  this 
Order.  "SEAONC  means  the  Structural 
Engineers  Association  of  Northern 
California.  Inc..  and  its  board  of 
directors,  committees,  officers, 
delegates,  representatives,  agents, 
employees,  successors,  and  assigns. 


It  Is  Further  Ordered  That  SEAONC 
shall  cease  and  desist  directiy  or 
through  any  corporate  or  other  device, 
in  connection  with  its  activities,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  from: 

A.  Restricting,  regulating,  impeding, 
declaring  unethical,  interfering  with  or 
advising  against  truthful,  non-deceptive 
advertising; 

B.  Restricting,  regulating,  impeding, 
declaring  imethical.  interfering  with  or 
advising  about  the  consideration  offered 
or  provided  to  any  engineer  in  return  for 
the  sale  or  purchase  of  his  or  her 
professional  services;  and 

C  Restricting,  regulating,  impeding, 
declaring  unethical,  interfering  with  or 
advising  against  any  engineer  providing 
or  offering  to  provide  services  to 
persons  or  entities  that  are  the  clients  of 
other  engineers. 

Provided,  however,  that  nothing 
contained  In  this  Order  shall  prohibit 
SEAONC  from  formulating^  adoptii^, 
disseminating  to  its  members,  and 
enforcing  reasonable  ethical  guidelines 
governing  the  conduct  of  its  members 
with  respect  to:  (1)  representations. 


including  unsubstantiated 
representations,  that  SL^ONC 
reasonably  believes  would  be  false  or 
deceptive  within  the  meaning  of  section 
5  of  the  Federal  Trade  Commission  Act; 
and  (2)  the  notice  to  be  provided  to  an 
engineer  prior  to  any  review  of  his  work 
by  another  engineer. 

m 

It  Is  Further  Ordered  That  SEAONC 
shall: 

A.  Within  thirty  (30)  days  after  this 
Order  becomes  final,  remove  from  its 
canons  of  ethics,  and  from  any  other 
existing  policy  statement  or  guideline  of 
SEAONC.  any  provision,  interpretation 
or  policy  statement  which  is 
inconsistent  with  the  provisions  of  Part 
n  of  this  Order, 

B.  Within  sixty  (60)  days  after  this 
Order  becomes  final,  publish  in  the 
Structural  Engineers  Association  of 
Northern  California  News  or  in  any 
successor  publication  the  revised 
versions  of  such  documents,  statements, 
or  guidelines,  and  a  copy  of  this  Order; 

C.  Within  sixty  (60)  days  after  this 
Order  becomes  final,  file  a  verified 
report  with  the  Federal  Trade 
Commission  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order; 

D.  For  a  period  of  five  (5)  years  after 
this  Order  becomes  final,  maintain  and 
make  available  to  the  Commission  staff 
for  inspection  and  copying,  upon 
reasonable  notice,  all  documents  that 
relate  to  the  manner  and  form  in  which 
SEAONC  has  complied,  and  is 
complying  with  this  Order;  and 

E.  Notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  SEAONC,  such  as  dissolution, 
reorganization,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
any  other  change  in  the  corporation  or 
association  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  the  Structural  Engineers 
Association  of  Northern  California 
("SEAONC"  or  "proposed  respondent"). 
SEAONC  is  a  professional  association 
comprised  of  Califomia-lincensed 
structural  engineers  and  civil  engineers 
who  provide  structural  engineering 
services.  SEAONC  is  one  of  four 
regional  associations  that  make  up  the 
state-level  Structiu-al  Engineers 
Association  of  Califomia.  The 
agreement  with  the  prapsed  respondent 


would  settle  charges  by  thje  Federal 
Trade  Commission  that  it  violated, 
section  5  of  the  Federal  Trade 
Commission  Act  by  restricting  or 
attempting  to  restrict  its  members  from: 
(1)  Soliciting  business  by  truthful 
advertising;  (2)  engaging  itt  price 
competition;  and  (3)  providing  services 
to  pesons  or  entities  that  are  the  clients 
or  other  engineers. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  beoome  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

The  Complaint 

A  complaint  has  been  prepared  for 
issuance  by  the  Commission  along  with 
the  proposed  order.  It  alleges  that 
SEAONC  is  a  voluntary  professional 
association  of  structural  engineers  who 
comprise  over  70%  of  the  Northern 
California-licensed  structeral  engineers 
and  civil  servants  who  perform 
structural  engineering.  It  alsa  alleges 
that  SEAONC's  members  compete 
among  themselves  and  with  odier 
structural  engineers.  The  complaint 
alleges  that  the  propsoed  respondent 
acted  as  a  combination  of  its  members 
or  has  conspired  with  at  least  some  of 
its  members  to  restrict  competition.  In 
particular,  it  alleges  that  SEAONC  has 
restricted  its  members  from:  (1) 
Soliciting  business  by  truthful 
advertising;  (2)  engaging  in  price 
competition;  and  (3)  providing  services 
to  the  clients  of  other  engineers. 

According  to  the  complaint,  the 
proposed  respondent  enacted  and 
published  canons  of  ethics  that:  (1) 
Prohibit  its  members  from  advertising 
their  work  or  merit  in  a  self-laudatory 
manner  (2)  require  that  its  members 
when  engaging  in  engineering  work 
uphold  the  principle  of  appropriate  and 
adequate  compensation  for  engineers 
and  for  employees  in  subordinate 
capacities;  and  (3)  prohibit  its  members 
from  reviewiing  the  work  performed  by 
another  engineer  for  the  same  client 
except  with  reason  to  believe  that  the 
other  engineer's  contract  tor  services  is 
not  in  contention. 

The  complaint  fiulfaer  alleges  that  the 
restraints  injured  constuners  in  die 
following  ways,  among  others:  (1)  By 
depriving  consumers  oftnithful  . 
information;  (2)  by  restraining  price 
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competition;  (3)  by  preventing 
consumers  from  obtaining  an  expert 
second  opinion  of  a  structural  engineer's 
work;  and  (4)  by  hindering  competition 
among  structural  engineers. 

The  Proposed  Consent  Order 

Part  I  of  the  proposed  order  provides  a 
definition  of  SEAONC.  Part  II  prohibits 
SEAONC  from  restricting,  regulating, 
impeding,  declaring  unethical,  or 
interfering  vnth:  (1)  Truthful,  non- 
deceptive  advertising;  (2)  the 
consideration  offered  or  provided  to  any 
engineer  in  return  for  the  sale  or 
purchase  of  his  or  her  professional 
services;  and  (3)  any  engineer  providing 
or  offering  to  provide  services  to 
persons  or  entities  that  are  the  clients  of 
other  engineers. 

Part  n  of  the  propsed  order  does  not 
prohibit  SEAONC  fit}m  adopting 
reasonable  ethical  quidelines  governing 
the  conduct  of  its  members  with  respect 
to:  (1)  Representations,  including 
unsubstantiated  representations,  that 
SEAONC  reasonably  believes  would  be 
false  or  deceptive  within  the  meaning  of 
section  5  of  the  Federal  Trade 
Commission  Act;^  and  (2)  the  notice  to 
be  provided  to  an  engineer  prior  to  any 
review  of  this  work  by  another  engineer. 

Part  in  of  the  proposed  order  requires 
SEAONC  to  remove  provisions  from  its 
canons  of  ethics  that  are  inconsistent 
with  the  proposed  order,  and  to  pubUsh 
in  its  newsletter  a  revised  version  of  its 
canons  of  ethics  and  a  copy  of  the  order. 
Part  in  of  the  proposed  order  also 
requires  SEAONC  to  file  a  compliance 
report  within  60  days  after  the  order 
becomes  final,  and  for  five  years  to 
permit  Commission  staff  access  to 
proposed  respondent's  records  for 
compliance  purposes.  Finally,  Part  in  of 
the  proposed  order  requires  that  the 
proposed  respondent  notify  the 
Commission  prior  to  a  change  in  the 
association  which  may  affect 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 


■  The  copy  of  the  coiuent  agreement  of  the  public 
record  doet  not  contain  the  lignaturei  usually  found 
on  an  original  document  Thit  ia  t>ecauae  6te 
agreemeirt  a«  pretented  to  the  Commission  did  not 
include  the  phrase  "SEAONC  reasonably  believes" 
in  section  (1)  of  the  proviso  in  Rait  II  of  the  order. 
The  Commisaion  determined  to  insert  that  phrase 
before  accepting  the  agreement  for  comment  See 
the  amended  order  in  the  matter  of  the  American 
Medical  Ass'a  et  al.,  Dkt  9064. 9B  F.T.C  44a  441 
(19B2I. 


the  agreement  and  proposed  order  or  to 

modify  its  terms  in  any  way. 

Donald  S.  CUik. 

Secretary. 

[PR  Doc.  es-inn  FUed  8-15-89;  8:45  am] 

SaiMQ  COOC  tTtO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

Interest  Rate  on  Overdue  Del>ts 

Section  30.13  of  the  Department  of 
Health  and  Human  Service's  claims 
collection  regulations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  die 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  carmot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rate  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

"Hie  Secretary  of  the  Treasury  has 
certified  a  rate  of  15.625%  for  the  quarter 
ended  June  30, 1989.  This  interest  rate 
will  remain  in  effect  tmtil  such  time  as 
the  Secretary  of  the  Treasiuy  notifies 
HHS  of  any  change. 

Dated:  August  11, 1989. 
Dennis  ).  Fischer, 

Deputy  Assistant  Secretary,  Finance. 
FR  Doc.  89-19251  FUed  8-15-89;  8:45  am] 
BtLLMQ  CODi  4150-e4-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[10-020-09-4322-12] 

Meeting  and  Agenda  for  Burley  District 
Grazing  Adviaory  Board 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTiOfi:  Meeting  and  agenda  for  Burley 
District  Grazing  Advisory  Board. 

summary:  Notice  is  hereby  given  diat 
the  Burley  District  Grazing  Advisory 
Board  will  meet  on  September  15, 1969. 
The  meeting  will  convene  at  9:30  a.m. 
on  September  15, 1989  in  die  conference 
room  of  the  Bureau  of  Land 


Management  Office  at  200  Soudi  Oaldey 
Highway,  Burley,  Idaho. 

Agenda  items  for  the  meeting  will 
include:  (1)  Range  improvement 
maintenance  requirements;  (2)  Status  of 
Broom  Snakeweed  control  proieci  (3) 
Secretary /Treasurer's  report;  (4) 
Drought  impacts.  (5)  Review  proposed 
range  improvements  for  FY-90.  (6) 
Information  items— Land  Pool  Exchange 
Concept. 

The  public  is  invited  to  attend  the 
meeting.  Interested  persons  may  make 
an  oral  statement  to  the  Board  beginning 
at  10:30  a.m.  or  they  may  file  written 
statements  for  the  Board's 
consideration.  Depending  on  die  number 
of  persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established  by  the  District  Manager. 
Anyone  wishing  to  make  an  oral 
statement  or  file  a  written  statement 
must  contact  the  District  Manager  by 
September  14, 1989  for  inclusion  in  the 
meeting  schedule. 

Detailed  minutes  of  the  Board  meeting 
vnl\  be  maintained  in  the  District  OflEice, 
200  Soudi  Oakley  Highway,  Burley, 
Idaho,  and  will  be  available  for  public 
inspection  during  regular  business 
hours,  (7:45  a.m.  to  4:30  p.m.,  Monday 
thru  Friday)  within  30  days  following  the 
meeting. 

date:  September  15, 1989. 

ADDRESS:  Bureau  of  Land  Management, 
Burley  District  Office,  200  South  Oakley 
Highway.  Burley,  Idaho  83318. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Gerald  L  Quinn,  District  Manager,  (208) 
678-^514. 

Dated:  Augubt  8, 1989. 
Marvin  R.  Bagley, 
Associate  District  Manager. 
(FR  Doc  89-19195  Filed  8-15-89: 8:45  am] 
BttUNQ  CODE  4110-OO-M 

Public  Room  Hours 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  UUh  State  Office. 
Bureau  of  Land  Management. 
Department  of  the  Interior,  324  South 
State  Street  Salt  Lake  City,  Utah  84111- 
2303,  announces  that  effective 
September  4, 1989,  die  Public  Room  will 
be  opened  to  the  pubUc  from  7:45  am  to 
4:30  pm  for  revie%ving  records  and 
conducing  other  official  business. 

Dated:  August  8, 1988. 
W.R.  Papwwn, 

Deputy  State  Director,  OpemtionM, 
FR  Doc.  ee-19172  PUed  »-l5-8e;  8:45  un] 
etJJM  CODE  431MNMI 
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[ID-Ma-0»-47S0-12] 

Idaho:  FMng  Of  PMt  Of  Survty 

The  plat  of  forvey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  OfRce,  Bureau  of  Land 
Management,  Boise.  Idaho,  effective 
KkOO  a.m..  Aagost  8, 1969. 

The  plat  representing  the  dependent 
resurvey  of  portions  for  the  soutfi,  east, 
west  and  north  boundaries  and 
subdivlsional  lines;  the  subdivision  of 
certain  sections  and  the  survey  of  lot  5 
in  section  30,  T.  44  N.,  R.  4  W.,  Boise 
Meridian,  Idaho,  Group  No.  670,  was 
accepted  August  2. 1989. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs. 

All  inquiries  about  this  land  should  be 
sent  to  the  Idaho  State  Office,  Bureau  of 
Land  Management,  3380  Americana 
Terrace,  Boise,  Idaho.  83706. 

ISated:  August  8, 1989. 
lefioid  E.  Knigfat, 

Acting  Chief  Cadaatnl  Surveyor  for  Idaho. 
[FR  Doc  88-19U6  Filed  i-lS-BS;  6:45  am] 


Bureau  of  Redamation 

Quarterly  Statue  Tabulation  of  Watar 
Sarvfca  and  Repayment  Contract 
Nagotfatlona 

AQENCV:  Bureau  of  Reclamation, 
Department  of  die  Interior. 

action:  Amended  notice  of  proposed 
contractual  actions. 

The  Bureau  of  Reclamation  amends  its 
Notice  of  Proposed  Contractual  Actions 
as  published  in  Vol.  54,  No.  145,  Fedstal 
Register,  page  31588.  July  31, 1989,  item 
number  6  to  read  as  follows: 

6.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Second 
roimd  negotiations  of  a  water  service 
contract  for  sale  of  the  regulatory 
capacity  of  Ruedi  Reservoir  including  an 
agreement  with  the  Colorado  Water 
Conservation  Board  and  other  proposed 
entities  for  release  of  up  to  104X)0  acre- 
feet  of  water  annually  for  the  protection 
of  threatened  and  endangered  fish  in  the 
Upper  Colorado  River  Basin. 

Dated:  Aagoft  9, 1989. 
DamUD.Mack. 

Acting  Commissioner  ofRechmation. 
FR  Doc.  8»-19138  Filed  8-15-69;  8e4S  am] 

^|^^lt^fl  C00E4S« 


MTEMIATIOHAL  TtAOE 
COMMISSION  I 

(Investigation  Na  731-TA-423  (Flnal)I 

Qanarte  Cophalndn  Capoulaa  from 
Canada 


On  the  basis  of  the  record  *  developed 
in  the  subject  invest^tion.  the 
Commission  determines,  pursuant  to 
section  735(b]  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  (he  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Canada  of  generic 
cephalexin  capsules,'  provided  for  in 
subheading  3004.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (previously  item  411.78  of 
the  Tariff  Schedules  of  the  United 
States),  that  have  been  found  by  the 
Department  of  Commerce  to  be  sold  in 
the  United  States  at  less  than  fair  value 
(LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  April  12, 1989, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  generic  cephalexin  capsules 
from  Canada  were  being  sold  at  LTFV 
within  the  meaning  of  section  731  of  the 
act  (19  U.S.C  1673).  Notice  of  the 
institution  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office  of  the  Secretary,  U.S. 
International  Trade  Conunission. 
Washington.  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  May  4, 
1989  (54  FR  19251).  Tlie  hearing  was  held 
in  Washington,  DC,  en  June  28, 1989,  and 
all  persons  who  requested  the 
opportunity  were  petmitted  to  appear  in 
person  or  by  counsel 

The  Commission  ttansmitted  its 
determination  in  this  investigation  to  the 


>  TIm  racord  i*  (Wined  i»  |  207.2(h)  <A  th« 
Commission'*  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(h)). 

■  The  imported  products  covered  by  this 
investigation  are  generic  cephalexin  capsules  from 
Canada.  Generic  cephalexfei  capsules  are 
cephalexin  monohydrata  ia  capMle  form. 
Cephalexin  monobydrate  ia  a  semisynthetic 
cephalosporin  antibiotic  fatended  for  oral 
administration.  It*  cbemieal  formula  i* 
CitHitNiO^SHiO.  Generic  ee^alexin  capsulet 
contain  no<  lea*  than  SO  paicant  and  not  Bore  than 
120  percent  of  the  labeM  anewnt  of  oaphaiaxin 
monohycbata.  The  capsule  is  aade  of  a  water 
•ohiUe  gelatin,  designed  ta  facflitala  swallowing 
and  a  pliaasd  raieaa*  of  the  drug  faito  the  aaer's 
digestive  system. 


Secretary  of  Commerce  on  August  10, 
1989.  The  views  of  the  Gbnunisekm  are 
contained  in  USITC  Peblicatten  2211 
(August  1980),  entitled  "Generic 
Cephalexin  Captolee  bam  Canada; 
Determination  of  the  Commission  in 
Investigation  No.  731-TA-423  (Fbial) 
Under  the  Tariff  Act  of  1930,  Together 
With  the  Information  Obtained  in  the 
Investigation." 


Issued:  August  11, 1969. 

By  Order  of  tlie  Commis4oii. 
Kenneth  R.  Maaon, 
Secretary. 

[FR  Doc.  89-19207  Filed  B-1J5-89;  8:45  am] 
BiujNO  CODE  Ttne-oa-M 


[Investigation  No.  337-TAO02] 
Investigation;  Self-Inflating  Mattressea 

agency:  U.S.  Intematiodal  l>ade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 

summary:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on  July 
10, 1989,  under  section  387  of  die  Tariff 
Act  of  1930,  as  amended  19  U.S.C  1337, 
on  behalf  of  Cascade  Designs,  Inc.,  4000 
Ist  Avenue  South,  Seattle,  Washington 
98134.  The  complaint  alleges  violations 
of  section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  self-inflating 
mattresses  by  reason  of  alleged 
infringement  of  claims  1, 3, 4,  and  5  of 
U.S.  Letters  Patent  4,025,974.  and  that 
there  exists  an  industry  fai  the  United 
States  as  required  by  subsection  (a)(2) 
of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  <»ders. 
addresses:  The  complaint,  except  for 
any  conHdential  information  contained 
therein,  is  available  for  kispection 
diuing  official  business  hours  (8:45  a.m. 
to  5:15  p jn.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-252-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  cm  20Z-2S2-1810. 
FOR  FURTHDI  INPOflMATKM  CONTACR 

Deborah  Kline.  Esq..  Ofitce  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telef  hone  202-252- 
1578. 
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Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and  in 
\  210.12  of  the  Commission's  Interim  Rules  of 
Practice  and  Procedure,  53  FR  33034, 33057 
(Aug.  29. 1988). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
August  8. 1989,  Ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a  violation 
of  subsection  (a)(1)(B)  of  section  337  in 
the  importation  into  the  United  States, 
the  sale  for  importation,  or  the  sale 
within  the  United  States  after 
importation  of  certain  self-inflating 
mattresses  by  reason  of  alleged 
infringement  of  claims  1,  2, 4,  or  5  of  U.S. 
Letters  Patent  4,025,974,  and  whether 
there  exists  an  industry  in  the  United 
States  as  required  by  subsection  (a)(2) 
of  section  337. 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainant  is — Cascade 
Designs,  Inc.,  4000 1st  Avenue  South. 
Seattie,  Washington  98134. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Goodway  Corporation,  Room  6A 

Taiwan  Glass  Building,  No.  261, 
Nanking  E.  Road,  Sec.  3,  Taipei, 
Taiwan 
Gymwell  Corporation,  10  Silverbit  Lane, 
Rolling  Hills  Estates,  California  90274 

(c)  Deborah  J.  Kline,  Esq.,  Office  of 
Unfair,  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Room  401M,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  diis 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  Intemationl  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  {  210.21  of  the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  S3  FR  33034, 33057,  33063 
(Aug.  29, 1988).  Pursuant  to  S  201.16(d) 
and  210.21(a)  of  the  Commission's  Rules 
(19  CFR  201.16(d)  and  53  FR  33034,  33059 
(Aug.  29, 1988)),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint 
Extensions  of  time  for  submitting 


responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondents,  to  find  the  facts  to  be 
as  alleged  in  the  complaint  and  this 
notice  and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may  result 
in  the  issuance  of  a  limited  exclusion 
order  or  a  cease  and  desist  order  or  both 
directed  against  such  respondent. 

Issued:  August  10, 1989. 

By  order  of  the  Commission. 
Kennetli.  R.  Mason, 
Secretary. 

[FR  Doc.  89-19206  Filed  8-15-89;  8:45  am] 
RLUNG  CODE  7020-OMi 


[Inv.  No.  337-TA-2951 

Commission  Decision  Not  To  Review 
an  Initial  Determination  Amending  the 
Complaint  and  Notice  of  Investigation 
To  Add  Two  Additional  Respondents; 
Novelty  Teleldoseopes 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  8)  issued  by  the  presiding 
administration  law  judge  (ALJ)  granting 
die  motions  of  complainant  Homespun 
Imports,  Inc.  d/b/a  Silver  Deer,  Ltd.,  to 
add  two  respondents  to  the  above- 
captioned  investigation.  The  ID  amends 
the  complaint  and  notice  of 
investigation  by  adding  as  respondents 
China  Toy  and  Novelty  Company  and 
ABC  Cosmos  Trading  Co.,  Ltd.,  both  of 
Taiwan. 

ADDRESSES:  Copies  of  the 
nonconfidential  version  of  the  ID  and  all 
other  nonconfidential  documents  filed  in 
coimection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.)  in 
the  Office  of  die  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington.  DC  20436, 
telephone  202-252-1000. 
R>R  nWTHER  INTORMATION  CONTACT: 
George  Thompson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 


Washington,  E)C  20436,  telephone  202- 
252-1090. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission  TDD  terminal  on  202-252- 
1810. 

•UPPI^MENTARY  INTORMATION:  On  July 
14, 1989,  the  presiding  ALJ  issued  an  ID 
amending  the  complaint  and  notice  of 
investigation  to  add  the  two  firms  as 
respondents.  No  petitions  for  review  of 
the  ID  or  government  agency  comments 
were  received.  These  actions  are  taken 
under  authority  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1337)  and  Conunission  interim 
rule  210.53(h). 

By  order  of  the  Commission. 

Issued:  August  7, 1989. 
Kenneth  R.  Masco. 
Secretary. 

[FR  Doc.  89-19205  Filed  8-15-89;  8:45  am] 
BILUNQ  CODE  701»-0a-M 


[Investigations  Noa.  731-TA-426-428 
(Final)] 

Certain  Telephone  Systems  and 
Subaasemblles  thereof  from  Japan, 
Korea,  and  Tahwan 

agency:  United  States  International 
Trade  Commission. 

action:  Institution  of  final  antidumping 
investigations  and  scheduling  of  a 
hearing  to  be  held  in  connection  with 
the  investigations. 

summary:  The  Commission  hereby  gives 
notice  of  the  institution  of  fmal 
antidumping  investigations  Nos.  731- 
TA-426-428  (Final)  under  section  735(b) 
of  die  Tariff  Act  of  1930  (19  U.S.C. 
1673d(b)]  (the  act)  to  determine  whether 
an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan,  Korea,  and  Taiwan 
of  small  business  telephone  systems,* 


'  For  the  purposes  of  these  investigations,  "small 
business  telephone  systems  and  subassemblies 
thereof  are  telephone  systems,  whether  complete 
or  Incomplete,  assembled  or  unassembled,  with 
intercom  or  internal  calling  capability  and  total 
nonblocking  ports  capacities  of  between  2  and  256 
ports,  and  discrete  subassemblies  thereof  designed 
for  use  in  such  By*tems.  A  subassembly  is 
"designed"  for  use  in  a  small  business  telephone 
system  if  it  functions  to  its  full  capability  mly  when 
operated  as  part  of  a  small  business  telephone 
system.  These  subassemblies  are:  control  and 
switching  equipment,  circuit  cards  and  modules, 
and  telephone  sets  and  consoles. 
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provided  far  in  lufaheadliigs  tSOtM.00, 
8517.iaoa  8517^^  8517^,25. 

8517  joaok  8n7ji  AX  niTjaia 

8517 jaiS.  8S17Je0iSa  8617AUa  and 
851&3ai0  of  tha  Harmonlnd  Tariff 
Schedule  of  tbe  UnitMl  States 
(previously  reported  under  items  682.00. 
684.57. 884^  and  684.59  of  tbe  Tariff 
Schedules  of  the  United  States),  and  that 
have  been  found  by  tfie  Department  of 
Commerce,  in  preUmlnary 
determinations,  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 
Unless  the  investigations  are  extended. 
Commerce  will  make  its  flnal  LTFV 
determfaiatloRS  on  or  before  October  10. 
1880,  and  the  Gomniission  will  make  its 
final  injury  determinations  within  45 
days  of  notification  of  Commerce's  final 
determinations  (see  sections  735(a)  and 
735(b)  of  the  act  (19  U.S.C.  1673d(a)  and 
1673d(b))). 

For  fiurUier  information  concerning  the 
conduct  of  these  investigations,  hearing 
procedures,  and  rules  of  general 
application,  consult  the  Gammission's 
Rules  of  Practice  and  Procedure,  part 
207,  subparts  A  and  C  (19  CFR  part  207), 
as  amended  by  53  FR  33034  (August  28, 
1988)  and  54  FR  5220  (February  2. 1989), 
and  part  201,  subparts  A  throi^  E  (19 
CFR  part  201)  as  amended  by  54  FR 
13672  (April  5, 1989). 

CFRCnVE  date:  August  2, 1989. 
KM  RlfrrNKR  MPOraiATION  CONTACT: 
Rebecca  Woodings  (202-252-1192). 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  600  E. 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202-252- 
1810.  Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-252-lOOa 
SUPPUMfNTARV  INFORMATION: . 

Background  These  investigations  are 
being  instituted  as  a  result  of  affirmative 
preliminary  determinations  by  the 
Department  of  Commerce  that  imports 
of  small  business  telephone  systems 
from  Japan,  Korea,  and  Taiwan  are 
being  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  tbe  act  (19  U.S.C  1873). 
The  investigations  were  requested  in  a 
petition  filed  on  December  28, 1988.  by 
American  Telephone  ft  Telegraph  Co., 
Parsippany,  N],  and  Comdial  Corp., 
Charlottesville,  VA.  In  response  to  that 
petition,  the  Commission  conducted 
preliminary  «"*Mumping  investigations 
and,  on  the  baais  of  infonnatiaa 
developed  during  the  course  of  those 
investigations,  determined  that  diere 


was  a  reasonable  faidlcation  that  an 
industry  in  the  United  States  was 
materially  injured  by  reason  of  imports 
of  the  subject  merchandise  (54  FR  7891, 
February  23, 1989). 

Participation  in  the  investigations. 
Persons  wishing  to  participate  in  tiiese 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
S  201.11  of  the  Comaission's  rules  (19 
CFR  201.11),  not  later  than  twenty-one 
(21)  days  after  the  pablication  of  this 
notice  in  the  Federal  Register.  Any  entry 
of  appearance  filed  after  this  date  will 
be  referred  to  the  Chairman,  who  will 
determhie  whether  to  accept  the  late 
entry  for  good  cause  shown  by  the 
person  desiring  to  file  the  entry. 

Service  list.  Pursuant  to  S  201.11(d)  of 
the  Commission's  rules  (19  CFR 
201.11(d)],  the  Secretary  will  prepare  a 
service  list  containing  ^e  names  and 
addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  these 
investigations  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 
In  accordance  with  |S  201.16(c)  and 
207.3  of  the  rules  (19  CFR  201.16(c)  and 
207.3),  as  amended  by  53  FR  33039 
(August  29. 1988)  and  54  FR  5220 
(February  2, 1989),  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  the 
service  list),  and  a  certificate  of  service 
must  accompany  the  document  The 
Secretary  will  not  aocept  a  document  for 
filing  without  a  certificate  of  service. 

Limited  disclosun  of  business 
proprietary  information  under  a 
protective  order.  Puiauant  to  section 
207.7(a)  of  the  Commission's  rules  (19 
CFR  207.7(a)),  as  amended  by  53  FR 
33039  (August  29, 19S8)  and  54  FR  5220 
(February  2, 1989),  the  Secretary  will 
make  available  business  proprietary 
information  gathered  in  these  final 
investigations  to  audiorized  applicants 
under  a  protective  otder,  provided  that 
the  appbcation  be  n>ede  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  business 
proprietary  information  under  a 
protective  order.  The  Secretary  will  not 
accept  any  submission  by  parties 
containing  business  proprietary 
information  without  ■  certificate  of 
service  indicating  that  it  has  been 
served  on  all  the  parties  that  are 
authorized  to  receive  such  information 
under  a  protective  (»der. 

Staff  report  The  prehearing  staff 
report  in  these  investigations  wiU  be 
placed  in  the  nonpublic  record  on 
October  13, 1989.  and  a  public  version 


will  be  issued  thereaftei,  pursuant  to 
i  207.21  of  the  Commission's  rules  (19 
CFR  207.21). 

Hearing.  The  CommisBion  will  hold  a 
hearing  in  coimection  with  these 
investigations  beginning  at  0:30  a.m.  on 
October  31, 1980,  at  tlw  U.S. 
International  Trade  Coomission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Requests  to  appear  at  die  hearing 
should  be  filed  in  writing  with  the 
Secretary  to  the  Commission  not  later 
than  the  close  of  business  (5:15  pan.)  on 
October  2a  1989.  AH  persons  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  file  prehearing 
briefs  and  attend  a  prefaBaring 
conference  to  be  held  at  lOA)  ajn.  on 
October  25, 1980.  at  the  U.S. 
International  Trade  Commission 
Building.  The  deadUne  fbr  filing 
prehearing  briefs  is  October  24, 1969. 
Testimony  at  the  public  hearing  ia 
governed  by  9  207.23  of  the 
Commission's  rules  (19  CFR  207.23).  This 
rule  requires  that  testimony  be  limited  to 
a  nonbusiness  proprietary  summary  and 
analysis  of  material  contained  in 
prehearing  briefs  and  to  biformation  not 
available  at  the  time  the  prehearing 
brief  was  submitted.  Aiw  written 
materials  submitted  at  we  hearing  must 
be  filed  in  accordance  with  the 
procedures  described  below  and  any 
business  proprietary  materials  most  be 
submitted  at  least  three  (3)  working 
days  prior  to  the  hearing  (see 
9  201.6(b)(2)  of  the  Comsnission's  rules 
(19  CFR  201.6(b)(2))). 

Written  submissions.  All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearing  should  be  included  in  prehearing 
briefs  in  accordance  wib  section  207.22 
of  the  Commission's  rules  (19  CTR 
207.22).  Posthearing  brieis  must  conform 
with  the  provisions  of  9  207.24  (19  CFR 
207.24)  and  must  be  submitted  not  later 
than  the  close  of  business  on  November 
6, 1989.  In  addition,  any  person  who  has 
not  entered  an  appearance  as  a  party  to 
the  investigation  may  submit  a  written 
statement  of  informatioa  pertinent  to  die 
subject  of  the  investigation  on  or  before 
November  6, 1989. 

A  signed  original  and  fourteen  (14) 
copies  of  each  submission  must  be  ^ed 
with  the  Secretary  to  the  Commission  in 
accordance  with  9  201.8  of  the 
Commission's  rules  (19  CPK  201.8).  All 
written  submissions  except  for  business 
proprietary  data  will  be  available  for 
public  inspection  during  regular 
business  hours  (8:45  a  ja  to  5:15  pjn.)  in 
the  Office  of  the  Secretary  to  tbe 
Commission. 

Any  information  for  which  business 
proprietary  treatment  is  desired  must  be 
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submitted  separately.  The  enveli^  and 
all  pages  of  such  submissions  must  be 
clearly  labeled  "Businesa  Profmetary 
Information."  Business  proprietary 
submissions  and  requests  for  business 
proprietary  treatment  must  conform 
with  the  requirements  of  9  201.6  and 

207.7  of  the  Commission's  rules  (19  CFR 

201.8  and  207.7).  as  amended  by  53  FR 
33034  (August  29, 1988),  54  FR  5220 
(February  2. 1968).  and  54  FR  13672 
(April  5, 1989). 

Parties  that  obtain  disclosure  of 
business  proprietary  information 
pursuant  to  9  207.7(a)  of  the 
Commission's  rules  (19  (TR  207.7(a]),  as 
amended  by  53  FR  33034  (August  29, 
1988)  and  54  FR  5220  (February  2. 1988). 
may  comment  on  such  information  in 
their  prehearing  and  posthearing  briefs, 
and  may  also  file  additional  written 
comments  on  such  information  no  later 
than  November  13, 1989.  Such  additional 
comments  must  be  limited  to  comments 
on  business  proprietary  information 
received  in  or  after  the  posthearing 
briefs. 

Authority.  TheM  investigation*  are  being 
conducted  under  authority  of  the  Tariff  Act  of 
1930,  title  VII.  This  notice  is  published 
pursuant  to  1 207.20  of  tlie  Commission's 
rules  (19  CFR  207.20). 

Issued:  August  11. 1980. 

By  order  of  tlie  Conunission. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  89-19246  Filed  8-15-89;  8:45  am] 
BILUNa  CODC  70a»42-ll 


INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  AB-263  (SuIhNo.  IX)] 

Staten  Island  RaRway  Coip.— 
AlMUKlonmant  Exemption— In 
Rldunond  County,  NY 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
Y— Exempt  Abandonments  to  abandon 
its  3.8-mile  line  of  railroad  between 
milepost  3.8  at  or  near  John  Street  Port 
Richmond,  to  the  end  of  the  line  at  or 
near  St.  George,  in  the  Borough  of  Staten 
Island,  Richmond  County,  NY.* 

Ai^licant  has  certified  that  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines:  and  (3)  no  formal  complaint  filed 
by  user  of  rail  service  on  the  line  (or  a 


State  or  local  government  entity  acting 
on  behdf  of  sudi  user)  regarding 
cessation  of  service  over  the  line  eidier 
is  pending  with  the  Commisaion  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notffied  in  writing  at  least  10  days  prior 
to  the  filing  of  ttiis  notice. 

As  a  condition  to  uae  (tf  diis 
exemption,  any  enq>loyee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  LCC  01 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  US.C  10505(d) 
must  be  filed. 

Provided  no  formal  e)q>res8ion  of 
intent  to  file  an  offer  of  foiandal 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  IS,  1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  August  28, 
1989.*  Petitions  for  reconsideration  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
September  5. 1989.  with:  Office  of  the 
Secretary,  Case  Control  Brandi, 
Interstate  Commerce  Commission. 
Washington.  IX:  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Michael  F. 
Annani,  Staten  Island  RaUway 
Corporation,  1  Railroad  Avenue, 
Cooperstown,  NY  13328. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 


■  The  Port  Aulkarity  of  New  York  and  New  ierwy 
filed  a  comment  expresaing  oonoem  aboiit 
operptiont  at  the  Howland  Hook  TerminaL  which  It 
opemiea  under  !•■•■  Irom  the  City  of  New  York,  bnt 
doe*  not  apeclflcalljr  eppoM  Ihia  abuidanmenl 
since  the  lin*  doe*  not  oonnecl  «vHb  the  teminal. 


■  A  atay  will  be  loutinriy  lasued  by  the 
CommiMion  In  those  proceedings  where  as 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Biergy  and 
EnTironment  in  its  independent  Inveetigation] 
cannot  be  made  prior  to  the  efiective  date  of  the 
notice  of  exemption.  See  Exemption  of  Oul-of- 
Service  Rail  Linm.  5 1.C.C.  2d  377  (1969].  Any  entity 
seeking  a  stay  invotving  environfflental  coitcems  is 
encouraged  to  file  its  request  as  soon  as  poaaible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  dale  of  this 
exemption. 

»  See  Exempt  of  Rail  Abandonment— Offen  of 
Finan.  AasisL.  4 1.CC.  2d  164  (19S7). 

*  The  CommiMioB  will  accept  a  late-filed  trail  aee 
statement  so  long  as  It  rctaina  turiadiction  to  do  ao. 


environmental  assessnient  (BA).  SEE 
will  issue  the  EA  by  Aogaat  21, 1900. 
Interestad  persona  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (Room 
3219),  Interstate  Commerce  Commission. 
Wcnhingtoo.  DC  20423)  or  by  calUng 
Elaine  Kaiser,  Chiet  SEE  at  (202)  27S- 
7684.  Comments  on  envtionmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

EnvironmentoL  public  use,  or  trail 
use/rail  banking  conditiana  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  August  lOl  19IB. 

By  the  Coounissioa  )ane  F.  Mackail. 
Director,  Office  of  Proceedings. 
Noreta  R.  MoGm. 

Secretary. 

[FR  Doc.  89-19203  Filed  8-15-80;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Aganqr  Information  CoBactlon 
Activttiea  Under  OMB  Ravlaw 

agency:  National  Endowment  for  the 

Arts. 

action:  Notice. 

summary:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
September  15. 1989. 
AOORESSES:  Send  comments  to  Mr.  )im 
Houser,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
726  Jackson  Mace,  NW..  Room  3002, 
Washington,  DC  20509;  (202-385-7316). 
In  addition,  copies  of  siK:h  comments 
may  be  sent  to  Mrs.  Aime  C  Doyle. 
National  Endowment  for  the  Arts, 
Administrative  Services  Division.  Room 
203. 1100  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506:  (202-682-5401). 

FOR  FURTHER  RTORMATIOW  CONTACT: 

Mrs.  Anne  C  Doyle.  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  Room  203. 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  docimients  are 
available. 

SUVFUBiENTARfV  JNTORBUTION:  The 
Endowment  requests  a  review  of  the 
revision  of  a  currently  approved 
collection  of  information.  This  entry  is 
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issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported:  (3)  who  will  be  required  or 
asked  to  report:  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry  is 
not  subject  to  44  U.S.C.  3504(h). 

Title:  Museum  Program  FY  1991 
Guidelines. 

Frequency  of  Collection:  One-time. 

Reapondents:  Individuals  or 
households;  State  or  local  governments; 
Non-profit  institutions. 

Use:  Affected  public  includes  non- 
profit organizations,  educational 
institutions,  and  state  and  local 
governments.  Federal  aid  is  provided  in 
the  form  of  grants  for  arts  and  education 
oriented  projects.  Guideline  instructions 
and  applications  elicit  relevant 
information  from  applicants  who  apply 
for  funding  under  specific  Museum 
Program  categories.  This  information  is 
necessary  for  a  thorough  and  fair 
consideration  of  competing  proposals  in 
the  peer  ptmel  review  process. 

Estimated  Number  of  Respondents: 
787. 

A  verage  Burden  Hours  per  Response: 
18. 

Total  Estimated  Burden:  22.377. 
Anne  C  Doyle, 

Administrative  Services  Division,  National 
Endowment  for  the  Arts. 
[FR  Doc.  80-19191  Filed  8-15-89;  8:45  am] 
BUJNa  oooc  7St7-ei-H 


NATIONAL  SCIENCE  FOUNDATION 
Division  of  OcMui  Sdences:  Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Panel  for  Ocean 
Sciences  Research. 

Date  and  Time:  August  22-24, 1989 
&-30-5KX) 

Place:  American  Association  for  the 
Advancement  of  Science,  1333  H  Street, 
NW.,  Washington,  DC  20005,  First  Floor 
Auditorium-A  (Biological  Ocean.),  First 
Floor  Auditorium-B  CMG&G),  Eighth 
Floor  Conference  Room  (Phy.  Ocean.], 
Eleventh  Floor  Conference  Room  (Chem. 
Ocean.) 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Head,  Ocean  Sciences  Research  Section, 
Room  609.  National  Science  Foundation. 
Washington,  DC  20550,  Telephone  (202) 
357-MOl. 


Summary  Minutes:  May  be  obtained 
from  the  Contact  Person  at  the  above 
address. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
oceanography. 

Agenda:  Closed — ^Tb  review  and 
evaluate  research  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  Tlie  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nation, 
including  technical  information; 
financial  data,  such  ae  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (^  of  U.S.C.  552b(c), 
Government  in  the  Sunshine  Act. 

Reason  for  Late  Notice: 
Administrative  Oversight. 
M.  Rebecca  Winkler, 
Committee  Management  Officer, 
[FR  Doc.  89-19179  Filed  B-15-89;  8:45  am] 
■NJJNQ  CODE  7S55-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-155] 

Consumers  Power  Co.;  Environmental 
Assessment  and  Flmiing  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-6  issued  to  the 
Consumers  Power  Company  (the 
licensee),  for  the  openation  of  Big  Rock 
Point  Plant,  located  in  Charlevoix 
Coimty,  Michigan. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Technical  Specification  (TS) 
sections  6.2  and  6.5  of  the 
Administrative  Controls  to  reflect  the 
change  from  the  Nuclear  Safety  Board 
(NSB)  to  the  Nuclear  Safety  Services 
Department  (NSSD)  and  elimination  of 
the  Independent  Safety  Engineering 
Group  (ISEG). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  September  22, 1988 
and  supplemented  on  January  17,  and 
April  12, 1989. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  Technical 
Specifications  provides  an  independent 
safety  review  function  to  be  carried  out 
by  a  full-time  organization  rather  than  a 


committee.  This  change  increases  the 
total  resources  committed  to  safety 
reviews  and  provides  more  timely 
reviews.  The  Uidependent  safety 
engineering  function  was  eliminated 
because  it  was  not  requised  by  the  NRC 
at  Big  Rock  Point. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  organizaltional  changes 
do  not  increase  the  risk  of  facility 
accidents.  Thus,  the  proposed 
organizational  changes  do  not  involve 
any  increase  in  the  likelihood  of  the 
release  of  radioactive  or  non-radioactive 
effluents  from  those  already  determined, 
nor  does  the  proposed  action  have  other 
environmental  impacts.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
organizational  changes. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  and 
Opportunity  for  Hearing  in  connection 
with  this  action  was  published  in  the 
Federal  Register  on  Mardi  29, 1989  (54 
FR  12977).  No  request  forbearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  are  no  measurable  environmental 
impacts  associated  with  the 
organizational  change,  any  alternatives 
with  equal  or  greater  environmental 
impacts  need  not  be  evahiated. 

The  principal  alternative  should  be  to 
deny  the  requested  amendment.  The 
proposed  organizational  changes  do  not 
increase  the  risk'of  facility  accidents. 
Thus,  the  proposed  organizational 
changes  do  not  involve  atiy  increase  in 
the  release  of  radioactive  or  non- 
radioactive effluents  from  the  plant 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  beyond  the  scope  of  resources 
used  during  normal  plant  operation. 

Agencies  and  Persons  Contacted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  upon  the  foregong  assessment, 
the  Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  Acoordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
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statement  lor  the  proposed  application 
for  amendment. ' 

For  further  details  with  respect  to  this 
action,  see  ^licenaee's  application 
dated  September  22. 1968,  as 
supplemented  January  17.  and  April  12. 
1989,  which  is  available  for  pubUc 
inspection  at  the  Commission's  Public 
Document  Room,  Gehnan  Building.  2120 
L  Street.  NW.,  Washington.  DC,  and  at 
North  Central  Michigan  College.  1515 
Howard  Street  Petoskey,  Mic^an 
49770. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  August  1908. 

For  the  Nuclear  Regulatory  Commission. 
Lewience  A.  Yandeli, 
Acting  Director,  Project  Directorate  UI-l. 
Division  of  Reactor  Projects,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  89-19215  Filed  8-15-89: 8:45  am] 

BILLma  CODE  7SM-01-H 


[Docket  No*.  50-M1  and  50-362] 

Southern  CaHfomka  Edison  Ca  et  al; 
San  Onofre  Ihideer  Generating 
Station,  Units  2  and  3  Environmental 
Assessment  and  FIndbig  of  No 
Significant  Impact 

The  U.S.  Nucljear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
FaciUty  Operating  Licenses  No.  NPF-10 
and  No.  NPF-15  issued  to  Southern 
California  Edison  Company,  San  Diego 
Gas  and  Electric  Company,  the  City  of 
Riverside.  California  and  the  City  of 
Anaheim,  California  (the  licensees),  for 
operation  of  San  Onofre  Nuclear 
Generating  Station,  Units  2  and  3. 
located  in  San  Diego  County.  California. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  Technical  ^ledfication  3/4.6.1.7, 
"Containment  Ventilation  System."  This 
specification  permits  eadh  8-inch 
containment  purge  supply  and  exhaust 
isolation  valve  to  be  open  for  less  than 
or  equal  to  1000  hours  (3000  hours  for 
Unit  3  prior  to  the  third  refueling  outage) 
per  365  days,  and  requires  each  42-inch 
containment  purge  suf^ly  and  exhaust 
isolabon  valve  to  be  sealed  dosed,  in 
operational  modes  1, 2, 3  and  4.  The 
proposed  change  would  revise 
Specification  3.6.1.7  to  allow  blind 
flanging  the  8-inch  or  42-inch 
containment  parge  suppfy  nod  exhaust 
isolation  valves  as  an  acceptable 
method  to  close  and/ or  seal  closed  the 
valves.  In  addition,  ttie  proposed  diange 
would  revise  the  cnnent  allowable 
period  that  the  8-inch  containment  purge 


supply  and  exhaast  isolation  valves  may 
be  open,  to  permit  imrestricted  valve 
operation  as  required  for  specific  safety 
related  parposes.  These  purposes  would 
be  defined  as  containment  pressure 
control,  ALARA  and  respirable  air 
quality  for  personnel  entry,  and 
surveillance  tests. The  proposed  change 
would  also  revise  Action  Statement  'a' 
of  Specification  3.6.1.7  to  increase  the 
allowable  time  to  dose  or  blind  Qange 
an  open  valve  from  1  hour  to  4  hours. 
Finally,  the  proposed  change  would 
exempt  blind  flanges  on  the  containment 
purge  supply  and  exhaust  lines  from  the 
31 -day  inspection  requirement  and 
would  include  these  blind  flanges  in  the 
quarterly  leakage  rate  test  of  the  purge 
supply  and  exhaust  isolation  valves. 

The  Need  for  the  Proposed  Action 

The  proposed  amendments  are 
required  to  limit  the  purposes  for  which 
the  &-inch  containment  purge  supply  and 
exhaust  isolation  valves  may  be  opened 
during  power  operation,  to  provide 
flexibility  in  the  methods  of  seaUng  the 
penetrations,  and  to  darify  the 
surveillance  requirements  of  the  42-inch 
valves. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  would  not 
involve  a  significant  change  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated,  nor  does 
it  involve  a  new  or  different  kind  of 
acddent  Consequently,  any  radiological 
releases  resulting  from  an  acddent 
would  not  be  signUBcantly  greater  than 
previously  determined.  The  proposed 
amendments  do  not  significandy  affect 
routine  radiological  plant  effluents. 
Therefore,  the  Cominission  condudes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  amendments.  The 
Commission  abo  condudes  that  the 
proposed  action  will  not  mult  in  a 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure. 

With  regard  to  nonradiological 
impacts,  the  proposed  amendments  do 
not  affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
assodated  with  the  proposed 
amendments. 

The  Notice  of  Consideration  of 
Issuance  of  Amendments  and 
Opportunity  for  Hearing  in  connection 
widi  this  action  was  published  in  the 
Federal  Registar  on  May  4, 1989  (54  FR 
19271).  No  request  for  bearing  or  petition 


for  leave  tb  intefvcrte  was  filed 
following  this  notice.        •   '•  "  ' 

Alternatives  of  the  Prf^fosed  Action 

Because  the  Commissioii  has 
concluded  that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action,  there  is  no  need  to 
examine  alternatives  to  the  proposed 
action. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
resources  not  previously  considered  in 
connection  with  the  Final  Environmental 
Statement  related  to  operation  of  San 
Onofre  Nuclear  Generating  Station, 
Units  2  and  3.  dated  April  1981  and  its 
Errata  date  June  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensees'  request  that  supports  the 
proposed  amendments.  The  NRC  staff 
did  not  consult  other  agendes  or 
persons. 

Finding  of  No  Significant  impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  amendments. 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  die 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  25, 1988,  and 
the  revision  to  that  request  dated  April 
4, 1989,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington.  DC  20555,  and  at  the 
General  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
CaUfomia  92713. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  August  1989. 

For  The  Nudear  Regulatory  Commissioa 
Geoige  W.  Knigbioo, 

Director  Project  Directorate  V,  Division  of 
Reactor  Projects  m,  IV.  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doa  89-19218  Filed  8-15-89: 8:45  am] 
BHxma  COOK  7si».ev4i 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  die 
associated  value/impact  statement  This 


/  \Jec 
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series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  spedfic 
parts  of  the  Commission's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 

Eostulated  accidents,  and  data  needed 
y  the  staff  in  its  review  of  applications 
forpermits  and  licenses. 

llie  draft  guide,  temporarily  identified 
by  its  task  number,  DG-aOOl  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide],  is  entitled  "Records  Important 
for  Decommissioning  for  Licensees 
Under  10  CFR  Parts  3a  40, 70,  and  72" 
and  is  intended  for  Division  3,  "Fuels 
and  Materials  Facilities."  This  guide  is 
being  developed  to  provide  guidance  on 
the  specific  information  that  should  be 
kept  and  maintained  in  the 
decommissioning  records  on  the 
radiological  conditions  at  the  facility 
that  could  affect  occupational  and 
public  health  and  safety  during 
decommissionins. 

This  draft  guidfe  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  pubUc  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  the  guide,  including  any 
implementation  schedule.  Conunents 
should  be  accompanied  by  supporting 
data.  Written  comments  may  be 
submitted  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Conunents  will  be 
most  helpful  if  received  by  October  6, 
1989. 

Although  a  time  limit  is  given  for 
conunents  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Request  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  listed  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nudear  Regulatory 
Commission.  Washington,  DC  20555, 


Attention:  Director,  Division  of     ' 
Information  Support  Services. 
Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  CSommission 
approval  is  not  required  to  reproduce 
them. 

Authority:  5  U.S.C.  552(a). 

Dated  at  Rockviile,  Maryland,  this  7th  day 
of  August  1989. 

For  the  Nuclear  Regulatory  Commission. 
Lawrencfl  C  Shao, 

Director,  Division  of  Engineering,  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  89-19222  Filed  a-15-89;  8:45  am] 
numo  CODE  rsao-oi-n      I 


Public  S«rvlc«  Electric  and  Qa   Co^ 
Issuance  of  Amendment  to  Facility 
Operating  License 

[Docket  Na  50-354] 

The  U.S.  Nuclear  Regulatory 
Commission  has  issued  Amendment  No. 
30  to  Facility  Operating  License  No. 
NPF-57,  issued  to  PubUc  Service  Electric 
and  Gas  Company,  which  revised  the 
Technical  Specifications  for  operation  of 
the  Hope  Creek  Generating  Station, 
located  in  Salem  County,  New  ]ersey. 
The  amendment  was  effective  as  of  the 
date  of  issuance. 

The  amendment  changed  the 
Technical  Specifications  concerning  the 
Reactor  Building  Filtration, 
Recirculation,  and  Veatilation  System 
(FRVS]  and  the  Conti^l  Room 
Emergency  Filtration  System  (CREFS].  It 
provided  separate  Tedhnical 
Specification  sections  for  the  Ventilation 
and  Recirculation  subsystems  of  the 
FRVS,  changed  the  acceptance  criterion 
for  testing  the  charcoal  absorbent  in  the 
FRVS  Recirculation  System,  and 
changed  the  definition  of  situations 
where  tests  of  the  FRVS  need  to  be 
performed.  In  addition,  there  are  minor 
clarifications  for  tiie  PRVS  and  CREFS. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  chapter  L  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amemdments  and  Opportunity  for  Prior 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register  on 
February  10, 1988  (53  FR  3967].  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice.  The  Bureau  of  Nuclear 
Engineering  (BNE]  staff  of  the  State  of 


New  Jersey  submitted  conlments  in  a 
letter  dated  April  5, 1988  dnd  those 
conunents  are  addressed  ih  the  safety 
evaluation  issued  with  thik  amendment. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessmenL  tfie 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (54  FR  29119]. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  November  25, 1987,  as 
supplemented  on  April  17, 1989,  (2] 
Amendment  No.  30  to  License  No.  NPF- 
57,  and  (3]  the  Commission's  related 
Safety  Evaluation  and  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Conunission's  Public  Document  Room, 
2120  L  Sti-eet  NW.,  Washington,  DC 
20555,  and  at  the  Pennsville  Public 
Library,  190  S.  Broadway,  Pennsville, 
New  Jersey  08070.  A  copy  of  items  (2] 
and  (3]  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nudear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  I/II. 

Dated  at  Rockviile,  Maryloid  tliis  7th  day 
of  August  1989. 

For  the  Nudear  Regulatory  Commission. 
Walter  R.  Butler, 

Director,  Project  Directorate  l-Z  Division  of 
Reactor  Projects  I/n,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  89-19216  Filed  8-15<49;  8:45  am] 

BILUNQ  CODE  TSIO-OI-H 


[Docket  Nos.  50-280  and  50-281] 

Virginia  Electric  and  Power  Co; 
Consideration  of  Issuance  of 
Amendnnents  to  Facility  Operating 
Ucenaes  and  Proposed  No  SignlfliBant 
Hazards  Consideration  Determination 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commiasion)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-32 
and  DPR-37  issued  to  Vii^nia  Electric 
and  Power  Company  (the  licensee]  for 
operation  of  the  Saury  Nuclear  Power 
Station,  Units  1  and  2  located  in  Surry 
County,  Virginia. 

The  proposed  amendment  would 
modify  the  Technical  Specifications  (TS) 
on  an  interim  basis  to  pefinit  the 
replacement  of  two  service  water  (SW) 
lines.  There  are  currently  two  six-inch 
SW  lines  that  provide  cooling  wat6r  to 
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the  charging  punips'  lube  oil  coolers  and 
intermediate  seal  coolers  and  to  the 
three  c(»atn)l  room/switchgear  room  air 
conditioning  chiller  units.  The  licensee 
has  proposed  to  amend  the  TS,  on  an 
interim  basis,  to  facilitate  the 
replacement  of  die  two  six-inch  SW 
lines  with  three  eight-inch  SW  lines. 
Implementation  of  these  modifications 
requires  the  use  of  action  statements 
allowed  by  TS  3.23.C  and  die  use  of  tiie 
proposed  interim  TS  3.14.C.1.  The  use  of 
these  action  statements  would  allow  the 
licensee  to  remove  a  SW  line  from 
service  provided  that  a  temporary  SW 
supply  line  is  installed  and  is  capable  of 
providing  the  required  coolins  water 
flowrate  to  one  control  room/switchgear 
room  chiller  SW  pump. 

This  temporary  SW  pipe  will  be 
placed  in  service  prior  to  removing  the 
SW  Une  from  service  and  the 
dependence  on  the  temporary  line  will 
be  limited  to  24  hour  intervals  that  may 
be  repeated  imtil  the  modifications  are 
completed.  If  construction  difficulties 
are  encountered  which  require  an  early 
termination  of  the  planned  activities,  the 
SW  system  will  be  restored  to  an 
operable  condition  and  the  action 
statement  exited.  The  interim  TS,  if 
granted,  would  expire  March  31, 1990. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  request  for 
amendments  involves  no  significant 
hazards  considerations.  Under  the 
Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1]  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2]  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit>m 
any  accident  previously  evaluated;  or  (3] 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  licensee  has 
reviewed  the  proposed  change  in 
accordance  with  the  requirements  of  10 
CFR  50.92  and  has  determined  that  the 
request  does  not  involve  significant 
hazards  considerations  because 
operation  of  the  facility  in  accordance 
with  the  proposed  TS  change  using  the 
alternate  service  water  fiow  path  would 
not: 

1.  Involve  a  significant  bicrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  probability  of  a  loss  of  service  water  to 
the  control  and  relay  room  chiller  service 
water  pump  Is  not  significantly  increased 
since  the  temporary  tine  will  be  installed  and 


operated  in  accordance  with  the 
compensatory  measures  identified  in  [die 
licensee's  submittal]  which  establishes 
relative  equivalence  for  the  temporary  line. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  possibility  for  accidents  or 
malfunctions  created  by  these  activities  has 
been  evaluated  in  the  UFSAR.  Flooding  of 
safety-related  components  due  to  failure  in 
the  circulating  water  system  has  been 
evaluated  in  the  UFSAR.  The  flooding  source 
which  would  result  from  a  crack  in  the 
temporary  line  is  bounded  by  the  current 
evaluation.  The  temporary  service  water  line 
does  not  generate  any  new  or  unreviewed 
accident  precursors. 

3.  Involve  a  significant  reduction  In  a 
margin  of  safety. 

The  temporary  hne  will  be  used  only  for 
short  periods  of  time  (less  than  24  hours]  and 
be  controlled  by  the  proposed  action 
statement.  Operation  of  the  temporary  line 
imder  the  conditions  Imposed  will  provide 
sufficient  service  water  flow  to  meet  the 
design  basis  requirement  for  two  unit 
operation  without  any  reduction  in  Technical 
Speciflcation  margin. 

Construction  and  operations  of  the 
temporary  line  will  t>e  accomplished  in 
accordance  with  applicable  station 
procedures  to  ensure  that  plant  safety  is 
maintained. 

Therefore,  based  on  the  above 
considerations,  the  Conunission  has 
made  a  proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  considerations. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will  not 
normally  make  a  final  determination 
unless  it  receives  a  request  for  a 
hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Regulatory  Publications 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washmgton,  DC  20555, 
and  should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  P-223,  Phillips 
Building,  7920  Norfolk  Avenue, 
Bethesda,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gehnan 
Building.  2120  L  Stteel  NW., 
Washington,  DC.  The  filing  of  requests 
for  hearing  and  petitions  for  leave  to 
intervene  are  discussed  below. 

By  September  15. 1989,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 


to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Request  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
followring  factors:  (1]  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2]  the 
nature  and  extent  of  the  petitioner's 
property,  financial  or  other  interest  in 
the  proceeding;  and  (3]  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s]  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  he  permitted  to 
participate  as  a  party. 
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TnoM  psmdttBu  to  BrtBrvcBG  ugcoidb 
IMiUcB  te  tin  {irocsedfaig,  SDb]ect  to  uiy 
UinltBtton  ta  Inc  order  jnnting  leavB  to 
intervene,  end  beve  die  oppoftind^  to 
puUUiMte  luay  in  die  conduct  of  die 
healing,  inuudiiig  the  opportunity  to 
present  Cfldeiice  and  craes-exainine 
wiuieBeeSa 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  ffaial 
detemdnation  on  die  issue  of  no 
significeBt  hazards  considerations.  The 
final  deteniilnation  will  serve  to  decide 
when  die  hearing  is  held. 

If  dw  final  determination  is  that  die 
request  far  amendments  involves  no 
significant  hazards  considerations,  the 
Commission  may  issue  the  amendments 
and  make  them  effecHve, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  a  &ial  detetminatioo  ii  diat  the 
amendments  invohre  si^iificant  hazards 
consideratians,  any  Ikearing  held  would 
take  place  before  die  issnance  of  any 
amendment 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiratioQ  of  the  30-day  notice  period. 
However,  should  cinamstances  changes 
durii^  the  notice  period  such  that  Caihire 
to  act  in  a  timely  way  would  result,  for 
example,  in  derating  or  shutdown  of  the 
facility,  die  commiBsiaa  may  issue  die 
license  amendment  before  the 
expiration  of  the  30-day  ootioe  period, 
provided  that  its  final  detennination  is 
that  the  amendments  involve  no 
ajgnifirant  hazards  ooosideratioas.  The 
final  detennination  will  consider  all 
public  and  State  comments  received. 
Should  the  Commission  take  this  actioo, 
it  will  publish  ■  notice  of  issiwnfe  an^ 
provide  for  opportunity  for  a  hearing 
after  issaance.  Ihe  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infreqoendy. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  PuUic 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC.  by 
the  at>ove  date.  Where  petitions  are 
filed  during  the  last  ten  [10]  days  of  the 
notice  period,  it  is  requesteid  that  the 
petitioner  promptly  so  inform  the 
Commission  by  a  toll-free  telephone  call 
to  Western  Union  at  l-(800]  32S-8000  (in 
Missouri  1-(«00J  342B700).  Tlie  Western 
Union  operator  should  be  given 
Datagram  Identification  Number  3737 
and  die  following  message  addressed  to 
Herbert  N.  Berkow:  (petitioner's  name 
and  telephone  number),  (dale  petition 


was  mailed),  (plant  name),  and 
(publication  date  and  page  number  of 
ibU  Fedewl  Bij|<bIbi  notioe).  A  copy  of 
the  petitioa  shmid  also  be  sent  to  die 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20SS5,  and  to  Michael 
W.  Maupin.  Esq.,  Hunton  and  Williams, 
P.O.  Box  1535,  Richmond  Virginia  23212. 
Nontimely  filing  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request  that  the  petitioner  has  made  a 
substandal  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  OH  2.714(a)  (l)-(v)  and 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dataj  August  2, 1989, 
which  is  available  for  public  inspection 
at  the  Commission's  I'ublic  Document 
Room,  the  Gelmaii  Building,  2120  L 
Street,  NW.,  Washington,  DC  and  at  the 
Local  Public  Document  Room  located  at 
the  Swem  Library.  College  of  William 
and  Mary.  Williamsburg.  Virginia  23185. 

Dated  at  Rockviile,  Maryland,  this  lOth  day 
of  August  1909. 

For  the  Nuclear  Rsgnlalory  Commission. 
Bart  C  BnddBy. 

Senior  Project  Manager,  Project  Directorate 
II-2,  Division  of  Reactor  Projects-I/H  Office 
of  Nuclear  Reactor  Hegahtion. 
(FR  Doc.  89-19217  Wed  8-15-a9;  8:45  am] 
BlUJNa  CODE  75IO-01-« 


OfnCE  OF  PERSONNEL 
IMANAGEMENT 

PotsohmI  MwHiQMn6nt  DsmofwIraHon 
Pn^act  AltMnaMf*  Psraonrwl 
Mm^wMnt  Syvlem  it  thv  NcttomA 
instllute  of  Stanckutto  and  Teotwiology 

agency:  Office  of  Personnel 

Management 

action:  Final  notice. 

summary:  This  action  provides  for  the 
approval  of  amendments  to  the  final 
project  plan  publiihed  October  2. 1987 
(52  FR  37082).  The  amendments  were 
published  on  May  17, 1989  (54  FR  21331], 
as  proposed  changes,  with  a  30  day 
comment  period.  Changes  were  to  be 
made  final  unless  any  compelling 
objections  were  raised.  Representatives 
of  the  local  bargainii^  units  and  all 
other  employees  covered  by  the  project 
plan  were  notified  of  the  proposed 


changes  and  the  oonuhent  period.  There 
were  no  requests  to  baigain  and  only 
two  letters  were  received,  neither  of 
which  contained  comments  addressing 
the  proposed  amendments. 
EFFBCnVK  OAm  AogOSt  le.  1980. 


FOR  niRTHBI  wrowATiow oontact: 
Allen  Cassday  (301)  gTS-vm,  at  the 
Natioaal  Institute  of  Standards  and 
Technology;  Paul  Thompson,  (202)  632- 
6164,  at  0PM. 

U.S.  Office  of  Personnel  Management. 

Constance  B.  Newman, 

Director.  J 

[FR  I3ac.  &»-19136  Filed  1-15-89;  8:45  am] 


SECURtnES  AND  EXCHANGE 

COMMISSION 

134-271091:  (File  No.  OTC-t9-14| 

August  8, 1989. 


Self-ncguMory  OrganizaHons;  Notioe 
of  RNng  and  Imntediate  Effecthreness 
of  Proposed  Rule  Ownge  by  The 
Depository  Tniet  Company  Relating  to 
Changee  in  Its  Fee  SChediM  for 
Servioea 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"],'  notice  is  heneby  given  that  <m 
July  24. 1989  the  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  below  (SR-DTC- 
89-14).  The  Commission  is  publishing 
this  notioe  to  solicit  cemments  by 
interested  persons  on  the  proposed  rule 
change. 

I.  Description  of  the  ftoposed  Rule 
Change 

The  following  is  the  proposed 
schedule  of  charges  for  DTC's  interface 
service  with  the  National  Securities 
Gearing  CorporaUon's  ("NSCC")  Mutual 
Fund  Settlement  Entiy  and  Registration 
Verification  Service  ("Fund/SERV"),'  as 
set  forth  by  DTC  in  iu  filing: 


Sofvics 


For  Mch  Mutual  Fund 
(Merattry, 
Settlement  and 

ne^^lIHUUII. 

Usage  Charge 


Fee 


$0.70  per  tetiiad 

trsnsaclion. 


S50.00  monthly. 


'  15  U.S.C.  788(b)(1)  (1981). 

*  Or  hi(y  24,  ISaS  the  Camnnmlio*  apprmred 
DTC's  muixMed  inteiiMX  larvioe  wilk  MSOCa 
FundySEKV.  See  SecvMea  Riribwur  Ad  Releate 
No.  70S6  (Juiy  24.  ISSS).  54  Fed  «««.  SXJii  lAi«Brt 
1. 1989). 
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n.  Self-Regulatory  Organization's 
Statement  on  ttw  Puipose  of,  and 
Stahitory  Basis  for  dw  Proposed  Rule 
Change 

In  its  filing  wiUi  die  Commission.  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  diese 
statements  may  be  examined  at  the 
place  specified  in  Item  IV  below.  The 
Commission  has  prepared  summaries, 
set  forth  in  sections  (A),  (B)  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

According  to  the  Self-Regulatory 
Organization,  the  purpose  of  the 
proposed  rule  change  is  to  recover 
DTC's  costs  for  providing  the  Fimd/ 
SERV  Interface  service.  In  its  filing  DTC 
states  that  the  proposed  rule  change 
was  adopted  pursuant  to  section 
17A{b)(3)(D)  of  die  Act.  which, 
according  to  the  filing,  authorizes  DTC 
to  adopt  reasonable  fees  for  the  services 
it  provides. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  rule  filing  states  diat  DTC  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  represented  in  Uie  filing  tfiat 
comments  were  not  solicited  or  received 
regarding  the  proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

The  foregoing  nde  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
die  Act  >  and  subparagraph  (e)  of  the 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  widiin  sixty  (60)  days  of  die 
filing  of  such  proposed  nile  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


SS7U 


■l5U.S.C78B(b)(3)(18Bl). 


IV.  Solidtatton  of  Comments 

You  are  uivited  to  submit  written 
data,  views  and  arguments  concerning 
the  foregoing.  Persons  making  written 
submissions  should  file  six  copies 
thereof  widi  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.  Washington,  DC  20549. 
Copies  of  the  submissions,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  diat  are  filed  widi  die 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fi-om  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
DTC's  principal  office.  All  submissions 
should  refer  to  File  number  SR-DTC-89- 
14  and  should  be  submitted  by 
September  6, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonadian  G.  Katz, 

Secretary. 

[FR  Doc.  89-19149  Filed  8-15-89;  8:45  am] 

BILUNO  CODE  SOIO-OI-N 


[34-27121  SR-MSTC-«»-4] 

Self-Regulatory  Organizations;  Hllng 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  MIdweat 
Securities  Trust  Company  ("MSTC") 
Relating  to  Fees  Revisions  imposed 
To  Cover  the  Costs  of  Additional 
Reports  Available  Through  MSTC's 
File  Transmission  Service  ("FTS") 

August  9, 1969. 

Pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
diat  on  )uly  18, 1989,  die  Midwest 
Securities  Trust  Company  filed  widi  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization,  llie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  the  Midwest 
Securities  Trust  Company's  ("MSTC") 


proposed  fee  revisions  hnposed  to  cover 
the  costs  of  additional  reports  available 
through  its  File  Transmission  Service 
("FTS"). 

n.  Self-Regulatoiy  OiganizatioD*s 
Statement  of  the  Puipiose  (rf,  and 
Statutory  Basis  for,  ^e  Proposed  Rule 
Change 

In  its  filing  widi  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  die  proposed  nde  change.  Ilie  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatoiy  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B)  and  (C)  below,  of  die 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  fees  for  the 
addition  of  new  files  to  FTS.  FTS  is  a 
CPU  to  CPU  interface  betvveen  MSTC 
and  the  computers  of  Participatns  or 
their  service  bureuas.  FTS  makes 
processing  smoother  and  more  efficient 
by  replacing  tape  handling  and 
decreasing  processing  times. 

The  proposed  rule  change  establishes 
fees  for  the  following  files  which  are 
being  added  to  FTS: 
Accommodation  Transfer 
Bond  Comparison 
Dividend  Annoimcements 

The  revised  fee  schedule  is  consistent 
with  section  17A  of  Uie  Securities 
Exchange  Act  of  1934  (die  "Act")  in  diat 
it  provides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  MSTC's  Participants. 

(BJ  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Midwest  Securities  Trust  Company 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

fCJ  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
recieved. 

m.  Date  of  Effectiveness  of  dm 
Proposed  Rule  Change  and  Thning  lor 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
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Hm  SaoBitiw  Exdimge  Act  of  1934  aad 
■ifap— yiih  (e)  of  Secorities  Exchange 
Act  Rak  19b^  At  my  time  within  60 

days  of  the  filing  of  such  propoved  rale 
change,  the  Commksioa  may  fluBmariiy 
abrogate  s«ch  rule  chanBe  if  U  appears 
to  the  Commiasion  that  auch  action  is 
necessary  or  appropriate  in  the  ptibUc 
interest,  for  the  protection  of  investors, 
or  dheiwiae  tai  furtherance  of  the 
paipoaet  of  Uie  Seonritiee  Exdiange  Act 
ofim. 

IV.  SnUdtatioa  oq  CoMmenU 

interested  peraom  are  fanrlted  to 
soboiit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Peraons  aiddng  wiitten  snbniaeionB 
shooU  fib  six  oopits  thereof  with  the 
Secretaiy,  Seaaiti«s  and  Exchange 
ComiBtaaoD,  450  Ffdi  Street  NW.. 
Washington.  DC  20649.  Copies  of  the 
sufamissian,  all  sofaaequent  amendmoits, 
all  written  statemeBts  with  respect  to 
the  proposed  rule  diange  that  are  filed 
with  the  CoBumssion,  «id  all  written 
communications  rdating  to  the  proposed 
rule  change  betwen  the  CommisBion 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  pfovisions  of  5 
U.S.C.  552.  will  be  available  for 

EXHIBtTA 

iAOditiona/  HaSeaact  lOelelions  Bracketed]) 


inspection  and  copying  in  the 
Commission'a  PuUc  Refereaoe  Section, 
450  Fifth  Street  NWh  Washington.  DC 
Copies  of  SR-MSTC-e8-4  will  also  be 
available  for  inspectioii  and  copying  at 
the  prindpel  office  of  the  above- 
refeienced  self-regaiatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  ssbmitted  by  Septeaiber  <}.  1969. 

For  the  Coninissian  by  the  Divisnn  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

lonathan  G.  Katz, 

Secretary. 


n-AOMtf. 


R-Nsi  Position/ Actlvtty . 
B.fl#t  PoaWon/ Activity.. 
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*  Inctudas  ■•nenmil  monti  and,  calendar  month  end. 


Daily 


fies.ss 
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N/A 
165.00 
195.00 
165.00 
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Weaiily 


N/A 
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N/A 

20000 
N/A 
N/A 
N/A 

200.00 
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N/A 
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N/A 
N/A 
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N/A 
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N/A 
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$75.00 
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[ReiMwe  Na  34-a710S;  nto  Nol  9R-NA80- 
t»-2tl 

S«lf-RaoutBtory  OrganizatJons; 
NaUoral  Assodafion  of  SMurWas 
Daatora.  Inc;  Propoaad  Aula  Cfianga 
Ralatlne  to  Nolioa  and  AvaUabiitty  to 
Momborahip  and  Proas  of 
Suspanolona,  Expotaions,  ftovocaH  ons 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1034  ("Act"), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  June  28, 1989,  the  Natioiud 
Assodatkm  of  Securities  Dealers,  Inc. 
("NASD")  filed  nVh  the  Securities  and 
Exdrange  Commission  ("Commission"] 
the  proposed  rale  diange  as  described 
in  Itaass  L  D.  and  m  below,  which  Items 
have  been  prepared  by  the  NASD.  Hie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  nile 
change  from  hiterested  persons. 


I.  Self-Regulatoty  OrgaauatJoa's 
Statement  of  the  Terms  of  Substance  of 
the  Praposed  R^e  Change 

The  proposed  nile  change  to  Article 
VI  of  the  Roles  of  Fair  Practice  woidd 
ponit  die  NASD  ta  provide  notice  of 
disciplinary  actions  and  all  sospensions 
and  cancellations  of  membership  in 
Notices  to  Membere,  rather  than  in  the 
NASD  Manual,'  and  wroald  require 
members  to  distribute  such  list  within 
the  firm  as  may  be  necessary.  The 
proposed  rale  change  to  Article  IV, 
Section  1  of  die  Roles  of  Fair  Practice 
would  require  diat  the  NASD  Manual  be 
maintained  in  eadi  branch  offioe  of  a 
BiGmber. 

n.  Seff-Regulatory  Oigaoization's 
Statement  of  the  Paipose  of.  and 
Statotory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commis«an.  the 
NASD  included  statements  concemiog 
the  purpose  oC  and  iMsis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


'  A  conforming  aneniment  ii  alao  being 
PMpeaai  ta  ike  Raaohilta  ef  Iha  BMd  of 
Goeanan  at  Artkla  V.  Sactjon  1  «f  Dm  Baiea  «r 
Fair  Practice. 


rale  change.  The  NASO  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  aad 
Statutory  Basis  for.  tJit  Proposed  Rule 

Change 

Artide  VI  <rf  the  Rules  of  Fair  Practice 
requires  the  Secretary  of  the  Association 
to  furnish  every  ofHce  of  eveiy  member 
of  the  Association  with  a  list  of  all 
members  of  the  Association  and,  by 
amendments  to  the  list  to  keep  every 
ofiice  of  every  member  advised  of  all 
new  members  and  of  all  suspensions 
and  cancellations  of  membNship.  This 
list  has  been  provided  to  members  of  the 
Association  in  monthly  updates  to  the 
ManuaL  Members  are  entitled  to  rely  on 
this  list  as  last  amended  Sot  purposes  of 
complying  with  ArticW  IQ.  Sectioa  25  of 
the  Rules  of  Fair  IVactlce. 

The  proposed  ide  change  to  Aitide 
VI  of  the  Rules  of  Fair  i¥actioe  WQuU 
require  diat  the  list  beprorided  to  each 
member,  but  would  refiuve  the  oaeraber 
to  make  such  distribution  within  the 
firm  as  may  be  necessary,  and  would 
also  allow  the  NASD  to  provide  notice 


/  Voi  H.  Wd>  187  /  Wedatadgy.  Augwt  1ft  1§W  /  Watfeeo 


to  its  mei 


dis 


m. 


SUI 

and  noBctarjr  sanctfOBCr  by  1 
than  Chooses  to  dM  List  of  Meirt«tt  is 
dK  hianoal.  Thii  wonid  iachids  die 
Notice  to  Memten  mecfanism.  Uodsr 
the  proposed  lafe  dmnge  to  Aitide  VI  of 
the  ru^  of  Fak  Practice,  pabUcatkm  of 
these  nailers  in  MolicaB  to  hiembeES 
wiU  sabstitale  for  indnsBOBi  in  NASD 
Manual  updates  and  will  provide  the 
membership  wfdi  more  thnely 
notification  of  dfscipHnary  actions. 

Artide  IV,  Section  1  of  (he  Rules  of 
Fair  Practice  requires  that  the  NA9D 
Mannai  be  nMBtadoad  in  "every  officii 
of  a  mendxr.  la  ii^  of  die  1 
definition  of  "brandi  office,' 
on  April  13,  ttOB^  die  NASD  is  pcaposiqg 
to  caMsd  Ais  proTisifla  to  stats  dMt  dM 
N  ASO  Mannai  Witt  be  (eqnked  to  be 
maintaJnsd  hi  each  ARach  of&cs  frf  dto 
messber. 

In  addiliea,  a  RssoioCioa  of  te  Bo«d 
of  Govcmars  dtot  fellows  Ardde  V. 
Secdoa  1  of  die  Rales  of  PairPtaclioe 
that  requires  the  NASD  to  provids 
notice  to  the  membersh^i  and  releases 
to  the  press  of  (fisdpliaary  actiona 
resultiag  in  suspensions,  bars  or 
monetary  sanctions  in  excess  of  SliXOOO^ 
also  contemplates  the  indusion  of  this 
inf otBatkm  hi  tfts  Cbaogcs  to  dM  List  of 
Members  section  of  dw  NASD  ManoaL 
The  propossd  conlonoiiig  rale  dMage  to 
this  ResolottoB  of  Goecmofs  will  pamU 
iLess  aotificatlans  to  die  meaibcrsk^y 
and  ideascs  to  die  press  to  be 
disseminated  by  way  of  Nolfess  to 
Members. 

The  NASD  briteves  dMt  die  prapooed 
rule  changes  are  orarislcnt  widi  ft» 
provisions  of  section  15A(b)t2)  of  the 
Ad,  hi  dut  dieywiB  enable  the  NASD 
to  more  effectiTely  enforce  twopliains 
with  its  rules  by  psnrittiiig  the  NASD  to 
provide  its  meii^cnhip  widi  man 
timdy  notice  of  Jsciptoaiy  acttoos  and 
requiring  each  branch  ofBco  of  a 
monber  to  BHrintain  an  NASD  hfanaaL 

B.  Self-Regufatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  doss  aet  bebcvo  tfKt  die 
pnipused  rale  diange  wdi  nwdm  ia  any 
burden  on  eosqietition  dwt  is  not 
necessary  or  appropriate  in  furdMraaos 
of  the  purposes  of  die  Securities 
Exchange  Act  of  1994,  as  amended. 

C  Self-Regulottay  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changs  Received pvm 
Members,  Participants,^  or  Others 

SVcKHSOBi 

solidtednori 


MHthin  3S  days  of  die  date  of 
publication  of  this  notice  in  (he  Fedanl 
Register  or  wf  diin  such  longer  period  ^ 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fin(^  such 
longer  period  to  be  appropriate  and 
publishes  Its  reasons  for  so  fhidlng  or  (u) 
as  to  whidi  the  NASD  coasents,  & 
Commisfton  wiH: 

A.  By  oirier  approve  such  proposed 
rate  cfMiige,  or 

B.  Iitstitate  proceetfings  to  determine 
whedier  the  propooed  rate  change 
shouM  be  ^approved. 

IV.  Solidtadon  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
CooBBissiBa  450PUtti  SCreei,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments* 
all  written  statements  with  respect  to 
the  proposed  rule  diange  fliat  are  filed 
wtdi  die  Commission,  and  all  written 
communications  reladng  to  (he  proposed 
nde  diange  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  witldield  from  (he  pidiBc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commissian's  Public  Refereaos  Room. 
Copies  of  such  fiUng  Witt  also  bo 
available  ier  inspectioa  and  copying  at 
the  prhMval  gfiico  of  tho  NASa  AU 
submiesiens  should  refer  to  file  nanbcr 
SR-NASO-80-2»  and  shoaU  be 
sulnitted  by  September  «.  1S88. 


Par  He  Csmminfai,  by  the  DivMoa  ef 
Mashet  HspiieWoai  pn  iwit  to  < 
audaaity.  17  CPR  a60i3O-ai»Xi2). 

JonattMHi  Gh  Ksis, 

Secretary. 
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[Releass  No.  M^l  11;  Flo  No. 
89-30] 


Self -RofluiMory  Organizatibaat  HdHM 
of  Propoaod  Rido  Chango  by  Hafional 
Aaaodation  of  SocuifBoo  Dooiors*  Inc. 
Rotating  to  AmocKknoato  to  tiw 
Exmnlnollbn  SpocHteoflonoaadSudy 
OutBMfertfwl 


U.&Gl  TBsfbJflJ,  nolfee  is  bereby  gfrea 
flwt  on  fely  12, 1989,  me  Nstfunsl 
Association  of  SemilHcs  EtesAers.  he 
("NATO"}  filed  widi  die  Seanities  and 
Exchange  CuuuQlssfoD  fConnnfssiun'^ 
the  proposed  nne  cimne  as  ilescilbeu 
in  Hems  L  u,  and  m  behiw,  wUdk  Renxs 
haw  been  prepared  by  die  NAiSD.  "Hie 
Commisshiu  is  pubHsfalng  this  notfoe  to 
solicit  comments  on  die  proposed  nife 
change  from  Interested  persons. 

L  Self-Regulatory 
PtsteaieatefdiaT 
the  Psaaaaed  Rule 


The  National  Assodatkm  of  Secorifies 
Dealers,  btc  f^ASD^  or  (he 
"Assodstfon"),  hereby  submits 
amendments  to  die  examination 
specifications  and  study  oottine  for  (he 
Financial  and  Operations  Principal 
("Series  2r )  q^iahficatkias  exaniiaatloa. 
The  aaendaients  apdato  extadag 
matorial  pertaining  to  the  Insider 
Tracfing  and  Securities  F^ad 
Enforcement  Ad  of  1968  and  general 
NATO  regulations.  In  addition,  the 
relative  wei^ting  of  the  varioos 
categories  was  morfffiad  as  a  result  of  a 
review  of  NASD  disciplinary 
proceedings  to  deterndne  areas  (hat 
warranted  ad  ttioaal  covsrage  to 


prevent  regriatory  i 
malatal  pcrtahriDg  to  the  Ridss  of  dw 
Munidpid  Socurttiss  Rnleaiafcing  Board 
("MSRB")  has  beca  segregated  into  a 
separate  section  in  order  to  faciUtata  the 
MSRB's  access  to  the  questions. 

The  abovoKiescrfbed  amendments  do 
not  resoft  In  any  textual  changes  to  (ne 
NASD  By-Laws,  Schedides  to  the  By- 
Laws,  Rules,  piacdces  or  ] 


r  •»  StetioB  19(bKl7  of  die 
SsoBidas  BuJhiagt  Act  uUvtM,  15 


n.  SetT-Jbgnlatory  Organlxation'a 
Ststement  of  ths  Rnposo  of.  and 
Statulory  Basis  far,dhs  Ftaposod  Rub 
Changs 

In  tts  fikag  wttk  tt»  CoanisslaB,  dbo 
NASD  iadaded  steteassnt 
the  purpose  of  and  basis  for  the 
propossd  rak  change  and  iBsmsisd  aay 
comments  it  received  on  the  pespeaed 
rule  diaaga.  Ths  tmt  of  dMse 
statements  may  be  examined  at  the 
places  specified  in  Hem  IV  below.  The 
NASD  has  prepared  swamactes,  sot 
fordi  in  Sections  (A),  (B],  and  (C]  below, 
of  the  most  significant  aspects  of  son 
statements. 

A.  Self-R^utatoiy  Orgfrnvrntiom's 
Statessent^  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purssaat  to  SeetfoD  ISACiXSy  of  Ib> 
Securities  Exchange  Aetof  1984  phs 
"Actr^  die  NAgy  is  aulhui  Iiwl  to 
presezne  standards  of  tratmng^ 
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experience,  and  competence  for  persons 
associated  witli  NASD  members.  To  this 
end,  the  NASD  has  developed 
examinations  that  it  administers  to 
establish  that  such  persons  have 
attained  the  requisite  levels  of 
knowledge  and  competence.  The  NASD 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
amendments  are  necessary  or 
appropriate  in  view  of  changes 
pertaining  to  the  subject  matter  covered 
by  the  examinaliuns. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(g)(3)  of  the  Securities 
Exchange  Act  of  1934,  which  authorizes 
the  NASD  to  prescribe  standards  of 
training,  experience,  and  competence  for 
persons  associated  with  NASD 
members. 

B.  Self-Regulatory  (ionization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
amendments  to  the  Series  27 
examination  specifications  and  study 
outline  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Qiange  and  llniing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii] 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  die  foregoing. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 


with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  othv  than  diose  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  will  also  be 
available  for  inspecdon  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  September  6, 1989. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 

Dated:  August  9, 198a 
Jonathan  C.  Katz. 
Secretary. 

[PR  Doc.  89-19151  Filed  8-1S-89;  8:45  am] 
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Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Amendments  to  the 
Examination  Specifications  and  Study 
Outilne  for  the  Invettment  Company/ 
Variable  Contracts  Products 
Representative  ("Series  6") 
Examination  j 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  July  12. 1989  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Ckange 

The  National  Association  of  Seciuities 
Dealers.  Inc.  ("NASD"  or  the 
"Association")  hereby  submits 
amendments  to  the  examination 
specifications  and  study  outline  for  the 
Investment  Company/Variable 
Contracts  Products  Representative 
("Series  6")  qualifications  examination. 
The  amenchnients  update  the  sections  on 
taxation,  retirement  plans,  and  industry 
regulations,  add  material  covering  new 
regulations  and  products,  including 
variable  life  insuranoe  and  Section  12b- 
1  contingent/deferred  sales  charges,  and 


segregate  material  pertaining  to 
advertising  rules  into  one  section.  The 
number  of  test  selection  categories  was 
expanded:  however,  the  nimiber  of 
questions  per  test  remains  at  100  and  the 
testing  time  is  still  135  minutes. 

The  above-described  amendments  do 
not  result  in  any  textual  changes  to  the 
NASD  By-Laws,  Schedules  to  the  By- 
Laws,  Rules,  practices  or  procedures. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Ride 
Change 

In  its  filmg  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  sections  (A),  (B).  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Pursuant  to  section  15A(g)(3)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  the  NASD  is  authorized  to 
prescribe  standards  of  training, 
experience,  and  competence  for  persons 
associated  with  NASD  members.  To  this 
end,  the  NASD  has  developed 
examinations  that  it  administers  to 
establish  that  such  persons  have 
attained  the  requisite  levels  of 
knowledge  and  competence.  The  NASD 
periodically  reviews  the  content  of  the 
examinations  to  determine  whether 
amendments  are  necessary  or 
appropriate  in  view  of  changes 
pertaining  to  the  subject  matter  covered 
by  the  examinations. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(g)(3)  of  the  Securities 
Exchange  Act  of  1934,  which  authorizes 
the  NASD  to  prescribe  standards  of 
training,  experience,  and  competence  for 
persons  associated  with  NASD 
members. 

B,  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
amendments  to  the  Series  6  examination 
specifications  and  study  outline  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Aet 
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C.  Self-ftegulatary  Oi^unizudan  's 
Statement  an  Comments  oa  Om 
Proposed  Rale  Change  Received  fiom 
Members,  Participants,  or  Others 


Comments 
recehred. 


aeitter  selidfed  eor 


m.  Date  of  ESsdivBHaeaf  te 
Propomittiis  Cbaaga aBiTsBJagtm 
ComarissiaBActka 

Within  35  days  of  the  date  of 
publication  of  this  notice  ia  the  Federal 
Register  or  within  suck  looget  period  (i) 
as  the  Comraission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fini^ag  or  (ti) 
as  to  which  the  NASD  consents,  the 
CommissioD  wUk 

A.  By  order  approve  sncn  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Commests 

Interested  persons  are  farvited  to 
submit  written  data,  views,  and 
argtmients  concemfng  die  foregoing. 
Persons  makhig  written  submissfons 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Kcchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  aH  subsequent  "nay^^i^pyn^j^ 
all  written  statements  with  reelect  to 
the  proposed  rule  ''^"g?  tliat  are  filed 
with  the  CooBissioa,  and  all  wcUtea 
conuDunicatione  Kelatiag  to  the  proposed 
rule  change  between  the  CoeusiasioB 
and  any  poaon.  ethei  thttD  tboee  thai 
may  be  withheld  froes  the  piri>Iie  ia 
ar.awtance  with  \he  ptcviiiene  of  5 
U.S.C.  552.  w^  be  availaUe  for 
inspcctioa  aad  copyiflB  in  the 
Commission's  PabUs  Refstence  Rona. 
Copies  of  sadifBta^wfldBobe 
availaUe  for  iBspecaoM  aad  coi^taf  at 
the  prisei|Md  ofiioe  of  die  NASD.  AB 
submissions  sboidd  teCsr  (o  the  file 
number  In  die  capitioif  sbave  m>d 
should  be  selMRitted  by  September  8^ 
1989. 


FortlH  Coaalariaa,  by  Aa  DtvMsD  sT 
Marim  ReyristiaB.  PscnanI  te  ddqplsA 
authority.  V  CFR  OTma-HnQlia) 

Dated:  Aavist  a.  1988. 

lonathaG.lCiac; 

Secrettay. 

mujma  cox  tttf-et-m 


[9S-27mf  PM  Na  QOC-m-Ofl 
AspialAliaft. 

Saif -RaguMocy  OrgaRlzaltoaa;  Notica 
of  FlDagaiid  bnaatflala  EffacttwwaM 
of  Propoaad  Rule  Cbante  by  tlM 
Optlona  Oaarlng  Cocpontlon  Raiating 
to  Cfiangas  In  Its  Fee  Schedule  for 
Certain  Clearing  Uambar  Sawlcaa 

Pkirsuant  to  section  19(b]fl)  of  tfte 
Securities  Exchange  Act  ef  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  28, 1989  die  Options  Clearing 
Corporation  rOCC'l  filed  with  the 
Securities  and  Exchange  Commission 
("CoBunissfon"}  die  proposed  rufe 
change  as  described  below  (SR-OCC- 
89-09).  The -Commission  is  pcWishfng 
this  notice  to  soiidt  cuiimigiits  by 
interested  persons  on  the  proposed  rule 
change. 

L  Desciiptioa  ef  the  RuU  Cheags 

As  set  iorfh  in  the  fffing,  DCCs 
proposal  wfRiId  enable  it  to  alter  its 
calcidafion  of  the  microfiche  fee, 
eliminating  the  current  $.03  per  frame 
charge  and  replacing  it  widt  a  $1.10  per 
card  chaige  and  an  addftional  $.10  for 
dupficiste  cards. 

n.  Salf-Regulatory  Chgaobation's 
Statemant  OD  the  Purpose  ei,  aad 
Statutory  Basis  for  the  Prepased  Ruia 
Cliaage 

In  its  filing  wttb  die  Coarndsakm,  OCC 
iadeded  staleraeirfs  conGenmig  die 
purpoee  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
place  speeded  hi  Item  IV  below.  The 
CoBHStBsioii  has  pfepared  suuiuiaries, 
set  fcrfli  hi  sections  (A},  (Bf  and  (C) 
biniiw,  of  ine  most  significant  aspects  of 
sucn  stataoscirts. 

(AJ  Self-Regulatory  Ckgaaizatioit'B 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  far,  the  Pnpoaed  Ruie 
Change 

Acmi  dhjg  to  the  SetfRegolatofy 
Organizatioii,  the  current  cakirialion  of 
its  nkrofieiie  fees  dates  beck  to  19B5. 
At  that  thiie,  OCC  briieved  that  a  per 
fraiR  cost  irauKi  be  die  best  way  fo 
distribute  OCC's  cost  of  mfurtifiching 
reports.  OCC  nam  efairas  that  its 
analysis  ef  Ae  present  niethuilulugj 
shows  Aet  the  per  frame  etnt  was  only 
advanCsgeons  to  the  smaBer  clearing 
members.  AecordLng  to  OOC.  larger 
clesfvBg  memberv  were  puylug  9K10  per 
card,  wuo  were,  nr  enecr  SDVsiuiZuig  ine 
cost  for  snaller  luenibeis.  bi  fts  fUfng, 
OCC  states  tfiBf  by  f^wontfhg  fts 
caKuefloa  ft  wiB  be  eUe  to  eqjuBtilify 


distzibBiaths  coal  ell 

among  all  its  clearing  members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competftfon 

The  rule  filing  states  thai  OCC  doaa 
not  believe  that  the  proposed  rule 
change  will  impose  any  burden  on 
competitfon. 

(Q  Seif-Regtrhlory  O/gaMoatron's 
Statement  oit  Comtnerrts  on  the 
Proposed  Rate  Chasige  Received  front 
Members,  Partrdpairts  or  Others 

OCC  represented  in  Ifte  fifing  that 
comments  wen  not  s^cited  or  received 
regarding  the  proposed  rule  change. 

m.  Date  ef  Eflectiveaeas  ef  the 
Proposed  Ride  Change  aad  Timhig  for 


The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Act '  and  subparagraph  (e)  of  the 
Securities  F.xf^hangp  Act  Rule  iab-4.  At 
any  time  within  sixty  (60}  days  of  the 
filing  of  such  prc^jKxed  nde  chaage,  the 
Comeiisswo  stay  suBuaarily  abr^geta 
such  rele  dwnge  if  it  appears  to  the 
ComsBissioB  IImI  such  acboe  is 
necessary  or  appro|Hietc  ia  the  pablic 
interest,  fos  the  protectian  of  laiestois, 
or  otliennsc  ia  fvtherBaee  of  die 
parposes  of  the  Act 

IV.  Solidtadon  of  Goaunenls 

Ton  ere  iovited  to  sebntit  wifften 
data,  vfevra  and  erguuients  cunteriung 
the  foregoing.  Persons  maldng  wirtten 
snbmissions  should  file  six  copies 
thereof  with  the  Secretary,  Securitfes 
and  Exdrange  Commission,  450  Fifth 
Street,  NW.,  Washkigton,  DC  20549. 
Copies  of  the  submissions,  alt 
subsequent  amendments,  all  wn'tteu 
statements  with  respect  to  the  proposed 
rule  change  thai  are  fQed  with  the 
Commissina.  and  all  written 
commimicatioaB  relating  te  the  ptoyosed 
rule  change  between  tiis  CosaiBiasioa 
aad  any  person,  othss  dun  those  that 
may  be  widiidd  freai  the  poblie  in 
accoidaaca  widi  the  piovisieos  of  5 
U.&C  552.  wil!  be  avaiUUe  foe 
hispectiea  ead  copyiog  ia  the 
Coraasseiears  PMie  Reteeace  Soetlaii, 
450  Pifdi  StKoi  NW..  Wasias^taa^  DC 
2054t,  Qqdas  ef  SHck  filipg  win  abo  be 
a  vaMabla  for  laspactlaB  aad  copying  at 
OCCe  prlBCi|iul  ofRcar  AM  sobrtssiene 
sheoid  leiar  to  fAr  neaiber  SR-OOC- 
89-09  sua  shasM  be  setsifMed  by 
September  6, 1980. 


'lSlT.&C78*{6Hl](10ei). 
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For  the  CommiMion  by  the  Diviiion  of 
Market  RegnlaUon.  pursuant  to  delegated 
authority. 

Jonathan  G.  Kati, 

Sgcnttuy. 

(FR  Doc  86-19152  Filed  ft-ll-aO;  8:45  am] 

MiMO  coot  wia-ei-ii 

(IM.  No.  84-27110;  Flto  Na  8R-PSE-09] 

S«H-ll«gutartory  Organizations;  Pacific 
Stock  Exehanga,  Inc^  Ordar  Approving 
Propoaad  Rula  Changa  Ralating  To 
Appaal  of  Floor  Citatlona 

On  May  12, 1989.  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934  ("Act")> 
and  Rule  19b-4  thereunder,*  a  proposed 
rule  change  to  amend  PSE  Rule  XX. 
Section  11  to  clarify  the  precise 
procedures  by  which  floor  citations  are 
reviewed,  and  to  facilitate  the 
systematic  complete,  and  orderly 
operation  of  the  reivew  proceedings. 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
28944  Oune  19. 1988),  54  FR  28872  (June 
28. 1989).  No  comments  were  received 
on  the  proposed  rule  change. 

The  proposed  rule  change  describes 
two  different  procedures  by  which  a 
person  aggrieved  by  an  Exchange  action 
imposed  via  the  issuance  of  a  floor 
citation  ("applicant")  can  obtain  review 
of  the  complained  of  action.  Specifically, 
the  proposal  clarifies  that  applicants 
have  the  right  to  request  that  Uieir 
appeal  of  floor  citations  be  reviewed  via 
oral  presentation  ("request  for  hearing") 
or  based  on  written  documentation 
("review  on  the  papers"). 

The  proposed  rule  change  also  more 
dearly  describes  the  procedures  to  be 
followed  during  the  review  process.  In 
particular,  the  procedures,  as  modified, 
are  as  follows.  First  the  Exchange  shall 
supply  the  applicant  with  notification  of 
disciplinary  action.  The  notification 
shall  state  the  specific  grounds  for  the 
action  taken,  and  notify  the  applicant  of 
its  right  to  make  a  request  either  for  a 
hearing  or  a  review  on  the  papers.  In 
order  to  obtain  a  review  of  the  citation, 
an  applicant  must  file  and  application 
with  die  PSE  Compliance  Department 
indicating  whether  it  desires  a  hearing 
or  a  review  on  the  papers,  widiin  five 
days  of  receipt  of  the  notification.  In  a 
hearing  review,  each  of  the  parties  is 
permitted  to  make  an  opening  statment 
present  witnesses  and  documentary 


>lSUAC7S^bXl)(19B2). 
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evidence,  cross-examine  witnesses,  and 
present  closing  arguments.  In  a  review 
on  the  papers,  an  applicant  can  choose 
to  proceed  only  upon  the  existing 
written  materials  that  were  the  basis  for 
the  Exchange's  initial  decision,  or  it  can 
decide  to  submit  any  additional 
documents  or  materials  in  support  of  its 
position. 

Second,  the  Exchange  committee 
responsible  for  the  complained  of  action 
shall  appoint  a  panel  ("Panel")  to 
conduct  the  hearing  and/or  review  on 
the  papers  ("initial  review").  Parties  to 
the  proceedings  shdl  be  notified  of  the 
composition  of  the  Panel,  and  any 
objection  to  the  Panel's  composition 
must  be  submitted  within  five  business 
days  of  receipt  of  the  notification 
regarding  the  composition.  Within 
fifteen  business  days  after  receipt  of  the 
notification  of  the  Pbnel's  composition 
the  applicant,  if  the  application  is  for  a 
review  on  the  papers,  shall  submit  to  the 
Panel  any  additional  documents, 
statements,  arguments,  or  other 
materials.  The  Exchange  will  then  have 
fifteen  days  to  submit  to  the  Panel  any 
additional  documents,  statements, 
arguments,  or  other  materials  in 
response  to  the  applicant's  submission. 
If  the  application  is  for  a  hearing,  each 
party  shall  furnish  to  the  Panel  and  to 
the  other  parties,  not  less  than  five 
business  days  in  advance  of  the 
scheduled  hearing  date,  copies  of  all 
documentary  evideace  such  party 
intends  to  present  at  the  hearing.  Parties 
shall  be  given  at  least  15  business  days 
notice  of  the  time  aad  place  of  the 
hearing. 

Third,  the  initial  review  is  conducted 
under  the  authority  of  the  Panel.  In  this 
regard,  proposed  now  paragraph  (c)(3) 
provides  that  whether  the  proceeding  is 
a  hearing  or  a  review  on  the  papers,  the 
Panel  shall  determiae  all  questions 
concerning  the  admissibility  of 
evidence,  and  shall  otherwise  regulate 
the  conduct  of  the  iaitial  review.  The 
formal  rules  of  evidence  shall  not  apply. 
As  previously  mentioned,  in  the  event  of 
a  hearing,  each  of  the  parties  shall  be 
permitted  to  make  an  opening  statement, 
present  witnesses  and  documentary 
evidence,  cross-examine  witnesses,  and 
present  closing  arguments.  The  Panel 
shall  have  the  right  to  question  all 
parties  and  witnesses  to  the  initial 
reivew  proceedings,  and  may  also 
request  the  production  evidence  and 
witnesses.  No  member,  person 
associated  with  a  member,  or  employee 
of  the  Exchange  shall  refiise  to  furnish 
relevant  testimony,  documentary 
materials  or  other  iafonnation  requested 
by  the  Panel.  A  transcript  of  any  hearing 
held  shall  be  made  end  shall  become 
part  of  the  record.  Within  30  days  after 


the  date  of  the  hearing  or  the  review  on 
the  papers,  the  Panel  skall  render  its 
decision.  The  Panel  may  confirm, 
reverse,  or  modify,  in  whole  or  in  part, 
the  decision  of  the  Exchange  committee, 
and  may  make  any  findings  or 
conclusions  which  in  its  jud^ent  are 
proper.  The  Panel's  deoision  shall  be  in 
writing,  shall  contain  a  concise 
statement  setting  forth  the  specific 
findings  and  conclusions  of  the  Panel 
and  the  reasons  in  support  thereof,  and 
shall  be  sent,  to  the  parties  to  Uie  initial 
review  proceedings. 

The  proposed  rule  change  also 
distinguishes  between  the  initial  review 
held  before  the  Panel  and  a  second 
review,  termed  a  "Boand  Review," 
conducted  by  an  Appellate  Review 
Panel  ("ARP")  appointed  by  die 
Exchange's  Board  of  Governors 
("Board").  The  decision  of  die  Panel 
shall  be  subject  to  appellate  review  by 
the  Board  either  on  tiie  Board's  own 
motion,  within  thirty  days  of  issuance  of 
the  Panel's  decision,  or  upon  die  written 
petition  of  any  party  to' the  initial  review 
filed  within  fifteen  bushess  days  after 
the  Panel's  decision.  Subsequent  to  the 
filing  of  petitions  for  Board  Review  or 
the  Board's  motion  to  review  the  matter, 
parties  may  submit  a  written  statement 
to  the  Board,  and  may  request  an 
opportunity  to  make  an  oral 
presentation.  The  Board,  in  its 
discretion,  may  grant  or  deny  such  a 
request  In  addition,  in  the  absence  of  a 
request  for  an  oral  presentation,  or  at 
any  time,  the  Board  may  require  an  oral 
presentation.  A  transcript  shall  be  made 
of  any  oral  presentatioa  and  shall 
become  part  of  the  recdrd.  The  decision 
of  die  ARP  shall  be  in  ifrriting  and  shall 
contain  a  concise  statetnent  of  the 
findings  and  conclusions  of  the  ARP  and 
the  reasons  in  support  hereof. 

The  PSE  states  diat  the  proposed  rule 
change  is  designed  to  dar^  die 
procedures  by  which  floor  citations  are 
reviewed,  and  to  fadlitate  the 
systematic  con^ilete,  and  orderly 
operation  of  the  review  proceedings. 
Tlie  PSE  believes  that  the  proposed 
amendments  distinguishing  the  two 
levels  of  review  [i.e..  initial  review  v. 
Board  Review)  and  delineating  the 
manner  in  which  both  reviews  are 
conducted  should  help  eliminate  PSE 
member  confusion  regarding  the  floor 
citation  review  process.  The  PSE  also 
believes  that  it  is  logical  to  amend 
section  11(c)(2)  to  provide  the  Exchange 
with  the  opportunity  to  respond  to  a 
submission  made  on  the  papers.  The 
PSE  notes  diat  because  the  Kcdiaage 
operates  in  the  capadty  of  a  respondent 
to  die  applicant's  appeal,  it  should  have 
an  opportunity  to  respond  to  the 
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applicant's  submission  made  on  the 
papers,  because  to  do  otherwise  would 
require  the  Exchange  to  rebut  arguments 
Whidi  may  not  be  raised  by  the 
applicant 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6.'  Specifically, 
the  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6(d)(1)  of  the 
Act  *  because  adoption  of  the  proposed 
rule  change  will  improve  the  efficiency 
of  the  PSE's  appeal  process  by  clarify^ 
the  predse  procedures  by  which  floor 
citations  are  reviewed  and  fadlitiating 
the  systematic  complete,  cmd  orderly 
operation  of  the  review  proceedings.  In 
this  regard,  the  Commission  agrees  with 
the  PSE's  assertion  that  the  proposed 
amendments  to  Section  11  should  help 
eliminate  PSE  member  confusion 
regarding  the  floor  citation  review 
process  by  distinguishing  between  the 
two  levels  of  review  and  delineating  the 
manner  in  which  both  reviews  are 
conducted.  The  Commission  also  agrees 
with  the  PSE's  assertion  that  it  is  logical 
to  provide  the  Exchange  with  the 
opportunity  to  respond  to  a  submission 
made  on  the  papers  because  the 
Exchange  operates  In  the  c^wdty  of  a 
respondent  to  the  applicant's  appeal.  To 
do  otherwise  would  require  the  PSE  to 
rebut  arguments  which  may  not  be 
raised  by  the  applicant 

In  admtion.  tne  Commission  believes 
that  proposed  new  paragraph  (c)(3). 
providing  the  Panel  with,  among  other 
things,  die  power  to  call  and  question 
parties  and  witnesses,  demand  the 
production  of  documents,  cmd  rule  on 
the  admissibility  of  evidence,  will 
facilitate  the  Panel's  ability  to  obtain  all 
relevant  facts  necessary  for  it  to  reach  a 
well-informed  decision  when  reviewing 
floor  citations.  At  the  same  time,  the 
Commission  believes  that  the  proposal 
is  not  inconsistent  with  the  Exchange's 
maintenance  of  a  fair  hearings  and 
review  process  for  its  members. 
Moreover,  the  Commission  previously 
approved  a  simUar  rule  change 
submitted  by  the  Chicago  Board  Options 
Exchange.  Inc  that  gave  its  hearings 

and  review  panel  the  express  power  to 


•l6U.S.C7tf(19e2). 

« IB  U.S.C  TSfldKl)  (1S62).  In  pertinent  put 
Section  OCdXl)  reqiilret  diet  lin]  any  procawilns  by 
■  nalianid  McariUae  exchange  to  determine  wHiether 
a  nember  or  penon  aaeociated  with  a  member 
ifamldbediKipiiDad.  .  .  the  exchai«e  thaU  bring 
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compel  the  production  of  documentary 
evidence  and  witnesses,  and  that  also 
distinguished  between  the  two  different 
levels  of  review.* 

Finally,  the  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  section  6(b)(7) 
of  the  Act '  because  it  should  ensure 
adherence  to  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  by  improving  the 
disciplinary  process  of  the  PSE.  The 
procedures  proposed  by  the  PSE  are  fair 
and  provide  an  applicant  with  an 
adequate  opportunity  to  appeal  a  floor 
dtation. 

//  is  therefore  ordered,  Pursuant  to 
section  ig(b)(2)  of  die  Act^  diat  die 
proposed  rule  change  (SR-^E-89-09) 
be,  and  hereby  is,  approved. 

For  the  CommiBSion,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  August  9, 1989. 
jonadian  G.  Katx. 
Secretary. 

[FR  Doc  89-19153  Filed  8-11-89;  8:45  am] 
BNJJNQ  cooc  eoio-et-H 


[Ret  No.  34-27107;  File  Na  8R-Phix-«9-25] 

Salf-Ragulatory  Organizattona; 
Propoaad  Rula  Chwiga  by  tha 
Ptiliadalphia  Stodc  Exdwnga,  Inc, 
Ralating  to  Allocation  Procaduraa 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  IS 
U.S.C  78s(b)(l)  notice  is  hereby  given 
that  on  August  3, 1989,  the  Philadelphia 
Stock  Exchange.  Inc  filed  widi  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  n.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self  •Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange,  Inc 
(die  "PHLX"  or  die  "Exchange") 
pursuant  to  Rule  19b-^,  hereby  proposes 
the  following  rule  change  respectinj} 
allocation  of  new  equity  books  or  option 
dasses.  (Italics  indicate  additions, 
brackets  indicate  deletions.) 


*  See.  •«,  CBOE  Rules  184  and  1S.S. 
•lSU5.C78itb)(7)(19a2). 

« IS  U£.C  78a(bX2)  (1S82). 

•  17  CFR  20(UO^aXl2]  (1S8S). 


Allocation,  Reallocation  and  Transfer  of 

Issues 

*       *       *       •       • 

Rule  508  (a)  No  change. 

(b)  No  change. 

[(c)  At  least  five  days  before  an 
allocation  meeting,  the  Committee  shall 
provide  reasonable  notice  to  all  floor 
members  of  the  security  to  be  allocated 
and  its  applicants.) 

[(d)]  (c)  The  Committee  shall  hold 
allocation  meetings  as  appropriate.  The 
Department  of  Securities  shall  provide 
Committee  members  data  on  the 
securities  to  be  allocated,  copies  of  the 
applications,  the  most  recent  spedalist 
performance  evaluation  ratings,  and  any 
other  information  that  the  Committee 
may  deem  to  be  relevant  Applicants 
may  make  and  the  Committee  may 
request  personal  appearances. 

[(e)]  (d)  Allocation  dedsions  shall  be 
in  writing  and  shall  be  distributed  to  all 
floor  members. 

n.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  widi  the  Commission,  the 
self-regulatory  organization  induded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

Under  the  PHLX's  allocation  rules, 
when  new  equity  books  or  option 
classes  are  to  be  allocated,  the 
Committee  distributes  notice  of  the 
proposed  allocation  to  all  floor 
members,  at  least  five  days  prior  to  the 
meeting.  The  notice  indudes  details 
about  die  new  issue  and  the  names  of 
all  applicants.  The  purpose  of  the 
prpvision  was  to  afford  an  opportunity 
to  the  members  on  the  floor  to  provide 
input  to  the  Committee  regarding  any 
spedal  qualifications  of  particular 
applicants  for  particular  new  issues,  or 
regarding  factors  of  which  the 
Committee  might  not  otherwise  by 
aware,  that  would  make  particular 
applicants  unsuitable  to  be  spedalists  in 
those  issues.  Since  this  was  adopted  in 
October,  1982,  there  have  been  hundreds 
of  new  issues  allocated.  Not  once  in 
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those  seren  yean  has  the  Committee 
received  auch  special  input  pursuant  to 
this  provision. 

The  practical  ioipact  of  the  rule  has 
been  to  add  an  unnecessary  delay  to  the 
allocatioa  and  listing  process.  This 
delay  has  baen  espedally  harmful  with 
respeol  to  new  over-the-counter  options 
which  are  subiect  to  multiple  trading  by 
other  exchanges.  When  allocating  these 
new  options,  it  is  critical  to  preserve  the 
oonfidentiaUty  of  new  selections  until 
they  are  ready  to  be  introduced  by  the 
Exchange  and  to  streamline  the 
selection  and  allocation  process  as 
much  as  possible  in  order  to  improve  the 
competitive  posture  of  the  Exchange.  It 
has  been  shown  In  the  past  that  ^e 
Exchange  which  trades  an  issue  first 
ultimately  gets  a  significant  share  of  the 
order  flow.  Once  a  new  over-the-counter 
option  which  is  sobject  to  mtUtiple 
trading  has  been  selected  by  the 
Exchange  for  listing,  it  is  important  to 
solicit  apDlicatioas  from  specialists, 
allocate  the  optioa  and  start  trading  as 
soon  as  possible.  Tliis  rule  change  wiU 
facilitate  this  goal  and  thereby 
encourage  competition,  all  without 
impairing  the  integrity  of  the  allocation 
process. 

The  proposed  rule  change  is 
consistant  with  Section  0{b)[5]  of  the 
Exchange  Act  In  that  it  will  help  perfect 
the  medianism  of  a  free  and  open 
market  ouricet 

B.  Setf-Ragalatory  OrganJzation  's 
Statemmtt  on  Bardea  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Reguiatory  Organitation  's 
Statemmt  on  Conuaentg  on  the 
PropoaedRule  Change  Received  from 
Members,  Participants  or  Others 


No  OMBBents  on  this  proposed  nie 
change  haw  been  aolicited  or  received. 

///.  Date  (^Effectiveness  of  the 
Proposed  Rale  Change  and  Timing  for 
Commission  Action 

WitUa  36  days  of  the  date  of 
publicaMoo  of  Ifato  notice  in  tlia  Fadatd 
ifsgiilBi  or  within  ancfa  loagar  period  (i) 
as  die  CoflBmiiiioB  may  dnrignala  gp  to 
go  days  of  sock  data  If  it  finds  Mch 
longer  poriod  lo  be  apropriate  and 
pnblishao  Its  reaaons  for  so  fiadiiM  or  (ii) 
as  to  which  die  PHLX  conaeots.  the 
CommiesJpnwilL 

(A)  By  order  qiprave  socfa  propoaod 


JBjJnatHBteptocoedlnys  to  detemdiie 
wnefner  na  propoaed  nne  cxtange 
shoaM  be  disapproved 


IV.  Solicitation  of  Comments 

Interested  persona  are  invited  to 
submit  written  data,  vie%vs  and 
arguments  concemiag  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copiet  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fiflh  Street  ^fW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  CommissioB,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUc  Reference  Section, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  such  filing  will  sJso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
menUoned  self-regulatory  organizatioa 
All  submissions  shoald  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Commiscion,  by  tlu  Divisioo  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated-  August  8,  uat. 

loasthaik&Kaix. 

Secretary. 

[FR  Doc  80-19154  Filed  B-15-89:  &45  am] 
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[Rataaso  Na  94-2712%  Fiiad  No.  SR-Phix- 
89-30] 

Self-Rogulatory  Orgmizatlona; 
Philadolphia  Slock  txdianoa,  Inc.; 
Ordar  Approving  nvpoaed  Roto 
Changa  RrtaUng  to  Parsona  To  Sarvt 
aa  Truataaa  of  ttia  Stock  Ezchanga 
Fund 

On  May  28, 1988,  die  Philadelphia 
Stock  Exchange.  Inc.  CThbc"  or 
"Exchange"]  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission*'),  pursuant  to  section 
19(bXl)  tinder  die  Seoirities  Exchange 
Act  of  1934  rAcr)»  and  Rule  ISM 
thereunder,*  a  proposed  rule  change  to 
amend  Its  By-Law  Article  IX  sacdon  9-1 
to  permit  up  to  five  partners,  officers, 
directors  or  persons  employed  by  or 
associated  with  a  mamber  of  meiBber 

'lSUi£.7««(b)(l)(U«l- 

■i7CFii.Maisb-«(iaeD. 


organization  to  serve,  if  appointed,  as 
Trustees  of  the  Stock  Exchange  Fund' 

The  proposed  rule  change  was  noticed 
in  Securities  Exchange  Act  Release  No. 
26922  [June  13, 1969),  54  FR  26129  Qune 
21, 1989).  No  comments  were  received 
on  the  proposed  rule  change. 

In  its  filing,  the  Exchange  stated  Uiat 
the  purpose  of  the  rule  diange  is  to 
allow  the  Exchange  to  maximize  the 
utilization  and  contribution  of  persons 
associated  with  members  and  member 
organizations  for  the  benefit  of  the 
entire  Exchange  community.  The 
Exchange  note  that  the  expanded 
eligibility,  as  proposed  in  the  rule 
change,  will  allow  the  Chairman  to 
recommend  and  the  Board  to  appoint 
persons  who  are  not  members  but  who 
possess  significant  investment  advisoiy 
expertise  to  the  position  of  Trustee  of 
the  Stock  Exchange  Fund.* 

The  Commission  finds  that  the 
proposed  rule  change  Is  consistent  with 
the  requirements  of  the  Act  and  die 
rules  and  regulations  thareunder 
applicaUe  to  a  national  aecorides 
exchange,  and  in  particular  the 
requirements  of  section  e(b)(3)  of  the 
Act."  The  Commission  believes  diat  die 
proposal  is  consistent  with  die  section 
6(b)(3)  requirement  that  *'die  rules  of  the 
exdiange  assure  a  fafr  representation  of 
its  member  in  the  *  *  *  administration 
of  its  affairs*  *  *Mn  tbis  regard,  die 
Commission  notes  that  the  rule  diange 
only  will  expand  the  eli^ility  of 
persons  able  to  aerve  aa  a  Truatee  of  the - 
Stock  Rxnhanga  Fund  to  those  persons 
affiliated  with  member  organizadoaa. 
The  CommisaioQ  believas  that  die 
investaient  advisoiy  expertise  of 
msabm  affiliate  1^nsta<)s  aiay  halp  the 
Trustees  of  die  Stock  Bi^nny  Frnd  to 
discfaargs  their  reqionsibflitiM,  as 
described  in  Arttde  K.  Se&  9-3.* 


■  Artlcla  DC.  8a&  S-l  camntlr  pravMes  that  HMffl 
■hdl  ba  M  Ins  «iaa  lix  Mr  aSN  ihM  a^ 


I  of  Hm  Stock  Bxohnsi  IHnd.  eonpoMd  of 
the  ChaitBaa  «f  Ot  Board  of  OBvemon.  (wo  Vio»- 
Chainnanof  dwBoaidof  Gonmon,  and  upiofiva 
meinben  of  liw  ooiparation.  Tbi  prafxnod  mla 
chanpwwiklpenia  up  to  Mv»<iawbew  and/or 
member  atMMai  toaano  as  aaataii.  Bach  mmd 

ofaad/orMaaibKagUiatadtrtaiapMwO^fcr 
the  Board  wffl  aerae  for  throe  y«an  or  until  hia 
•ucceaaorie  appoiatad. 

«  Artida  tX.  Boe.  S-S  oraie  Bkdiwise'a  By-Lawa. 
which  deaoibe*  the  dutiet  of  tke  trustees  of  the 
Stock  Exchange  Fund,  provides  that  it}tia  Tmsiaes 

*  'shaUhaidsochtacwittaaiidothtf-piDperty 
of  the  Corporatioa,  asl  or  penanal  aijiiaa'bo 
««*ed  hi  9mbi  fajr  order  of  the  Board  of  GtfveoMrs. 
wMh  fan  ppww  lo  imeel  the  sa|pe  and  to  aeB'uid 
re-tomtte  praosedt  ofwdi  sahw,  M  ttajriiajr 
■eon  proper,  wttboel  balag  Italted  in  lii«esUasnt% 


•tsujjCTarrisBq. 

*Ssenote4.«ivm 
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It  is  therefore  ordered,  Purauant  to 
section  19(b)(2)  of  the  Act,^  diat  Uie 
purposed  rule  change  is  approved. 

For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delegated 
authority.* 

Dated:  August  10, 1S89. 

Jonathan  G.  Kats, 

Secretary. 

[FR  Doc.  19212  Filed  VIS-^  8:45  am] 
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[ReL  Na  IC-17102:  Hie  No.  812-7334] 

The  Ufa  Inauranca  Company  of 
Virginia,  at  al. 

August  8, 1989. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC). 

ACTKHC  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (die  "Act"). 

Applicants:  The  Life  Insurance 
Company  of  Virgfaiia  ("Ufa  of  Virginia"); 
Life  of  Virginia  Separate  Account  II 
("Account  0");  Life  of  Virginia  Separate 
Account  in  ("Account  m");  and  Life  of 
Virginia  Separate  Account  4  ("Accoimt 
4")  (eadi  "Account"  or  die  "Accounts"). 

Relevant  1940  Act  Section:  Order 
requested  under  section  26(b). 

Summary  of  Application:  Applicants 
seek  an  order  to  approve  the 
substitution  of  securities  issued  by 
certain  management  investment 
companies  and  held  by  Account  II  and 
Account  in  to  fund  variable  life 
hisurance  contracts  and  by  Account  4  to 
fund  variable  annuity  contracts. 

Filing  Date:  The  application  was  filed 
on  May  30, 1989  and  amended  on  August 
3,1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  the  application 
or  ask  to  be  notified  if  a  hearing  is 
ordered.  Any  requests  most  be  received 
by  the  SEC  by  5:30  pun.  on  August  31. 
1989.  Request  a  hearing  in  writing,  giving 
the  nature  of  your  hiterest.  the  reason 
for  the  request,  and  the  issues  yon 
contest  Serve  the  Applicants  with  the 
request  either  personaUy  or  by  mail, 
and  also  send  a  copy  to  the  Secretaiy  of 
the  SEC  along  with  proof  of  service  by 
affidavit  or,  hi  the  case  of  an  attomey- 
at-law.  by  certificate.  Request 
noidficadon  of  die  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC 


MBUAC.78s(bX4(lSB2). 

•  17  CFR  aiaa»4(aX4  (i«m)- 


ADomaan:  Secretary,  SEC,  450  5di 
Sb^et  NW.,  Washington,  DC  20549. 
Applicants,  The  Life  Insurance 
Company  of  Virginia,  6610  West  Broad 
Street  Richmond,  Virginia  23230. 

FOR  FURTHER  INFORMATION  CONTACT 

Cindy ).  Rose,  Financial  Analyst  at  (202) 
272-2058  or  Clifford  E.  Kirsch,  Acting 
Assistant  Director  at  (202)  272-2061 
Plvision  of  Investment  Management). 

8UPPLEMENTARY  INFORMATION: 

Following  is  the  summary  of  the 
applicaton;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC's 
Public  Branch  in  person  or  the  SEC's 
commercial  copier  (800)  231-3282  (in 
Maryland  (301)  253-4300). 

Applicants'  Representations 

1.  life  of  Virginia  is  a  stock  life 
insurance  company  operating  under  a 
charter  granted  by  the  Commonwealth 
of  Virginia  on  March  21, 1871. 

Account  n  was  established  by  Life  of 
Virginia  as  a  separate  investment 
account  on  August  21, 1986  to  fimd 
certain  flexible  premium  variable  life 
insurance  contracts.  Account  U  is 
organized  and  registered  under  the  Act 
as  a  unit  investment  trust  Account  U 
currendy  has  twenty  subdivisions,  each 
of  which  invest  exclusively  in  the  shares 
of  txu  investment  portfolio  of  one  of  four 
series  management  investment 
companies  described  below. 

Account  in  was  established  by  life  of 
Virginia  as  a  separate  investment 
account  on  February  10, 1987  to  fund 
certain  flexible  premium  variable  life 
insurance  conti-acts.  Account  d  is  also 
organized  and  registered  imder  the  Act 
as  a  unit  investment  trust  Account  m 
currendy  has  twenty-three  subdivisions, 
each  of  which  invest  exclusively  in  the 
shares  of  the  same  investment  portfolios 
of  the  four  series  investment  companies 
whose  shares  are  held  by  Account  n  as 
well  as  in  shares  issued  by  three 
portfolios  of  a  fith  series  company. 

Account  4  was  established  by  Life  of 
Virginia  as  a  aeparate  investment 
account  on  August  28, 1987  to  fund 
certain  variable  annuity  contracts. 
Account  4  is  organized  and  registered 
under  the  Act  as  a  unit  investment  trust 
Account  4  currendy  has  twenty 
subdivisions,  each  of  which  invest 
exclusively  in  the  shares  of  the  same 
investment  portfolios  as  does  Accoimt 

n. 

2.  The  flexible  premium  variable  life 
insurance  contracts  and  the  variable 
aimuity  contracts  (die  "Contracts") 
permit  contract  ownen  to  allocate 
purchase  payments  among  as  many  aa 
seven  subdivisions  at  one  time  as  long 
as  each  subdivision  has  at  least  10%  of  a 
Contract's  cash  value.  Owners  of 


variable  life  insurance  contracts  issued 
through  Account  UI  and  variable 
annuity  contracts  issued  through 
Account  4  may  transfer  cash  values  at 
any  time  among  the  sub-divisions 
available  at  the  time  of  a  transfer 
request  The  first  transfer  in  any 
calendar  month  is  free;  otherwise  each 
transfer  costs  $10.00.  Owners  of  variable 
life  insurance  contracts  issued  by 
Account  n  may  make  up  to  twelve 
transfers  each  calendar  year  with  the 
first  transfer  being  made  without  charge 
and  those  thereafter  having  a  $10.00 
charge. 

3.  Four  open-end  diversified 
management  investment  companies  of 
die  series  type  offer  shares  of  their 
various  investment  portfolios  to 
corresponding  subdivisions  of  each  of 
the  Accounts  while  a  fifth  company 
offer  shares  of  its  portfolios  to  Account 
ni  but  not  to  Accounts  U  and  4.  The 
companies,  which  are  all  registered  with 
the  Commission  on  Form  N-lA  are: 
American  Life/Annuity  Series  (the  "AL 
Series"):  Life  of  Virginia  Series  Fund, 
Inc.  (die  "LOV  Series");  Oppenheimer 
Variable  Account  Funds  (die 
"Oppenheimer  Funds");  Variable 
Insurance  Products  Fund  (die  "Fidelity 
Fund");  and  Zero  Coupon  Bond  Fund 
(die  "Fidehty  ZCB  Fund  )  The 
application  relates  to  a  substitution 
involving  only  shares  of  the  AL  Series 
and  die  LOV  Series. 

The  AL  Series  was  organized  as  a 
Massachusetts  Business  Trust  in  1988  . 
and  has  five  portfolios:  The  Cash 
Management  Fund,  the  High-Yield  Bond 
Fund,  the  Growth-Income  Fund,  the 
Growth  Fimd,  and  the  U.S.  Government 
Guaranteed/AAA  Rated  Securities 
Fund. 

The  LOV  Series  was  organized  as  a 
Virginia  corporation  on  May  14, 1984 
and  currendy  has  four  portfolios:  the 
Commond  Stock  Portfolio,  the  Bond 
Portfolio,  the  Money  Market  Portfolio, 
and  the  Total  Return  Portfolio. 

4.  On  March  16, 1988  Life  of  Vb^nia 
received  written  notice  that  the  AL 
Series'  Board  of  Trustees  decided,  at  a 
meeting  held  on  March  6, 1989,  to  cease 
operations  of  the  AL  Series  because  of 
the  Series'  relatively  small  asset  size 
and  high  level  of  expenses.  The  notice 
stated  that  AL  Series'  investment 
adviser.  Capital  Research  and 
Management  Company,  was  exerdshig 
its  right  to  terminate  participation 
agreements  between  the  AL  Series  and 
the  Accounts  and  that  the  AL  Series  will 
discontinue  offering  shares  of  its 
investment  portfolios  to  the  Accounts  on 
December  15, 1988.  By  a  supplement 
dated  April  17. 1988  to  the  prospectuses 
for  die  Accounts,  all  contract  owner 
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(aad  all  pRMpactivs  fanraston)  raoatvad 
notice  of  Iha  Series' intant  to  oaaat 
buainetc. 

S.  AppUeante  propoae  to  Mbetitiite 
aharet  of  tfarae  portfolioe  of  dM  LOV 
Series  for  ehaiee  of  die  five  portfoiioe  of 
the  AL  Series  Iv  tno^nriog  dM  caah 
valoas  of  ooDtract  owners  from  the 
sobdivfaioiis  of  each  Aooovnt  holdii^ 
shares  of  die  AL  Series  to  subdiviskms 
of  each  Aooowat  holding  shares  of  the 
LOV  Sariaa.  Applicants  propose  to  do 
dila  by  redsening  sharee  of  the  Tarious 
AL  Seriaa  portfolios  and  purchastag 
with  the  proceeds  shares  of  an 
appropriate  portfolio  of  die  LOV  Series 
asfoUowrs: 


ForthifwofSwM. 


Cart*  MamesmMl  Raid, 
Htgh-yWd  Bond  fvni  _. 


Qovn  OusrVAAA  RMd 
Fund. 


ofLOVawtM 


Ooiwnsfi 


The  sobdivisloQS  investing  in  shares  of 
the  AL  Series  would  then  be  eliminated. 

e.  The  sabstitution  would  take  place 
at  simple  relative  net  asset  value  widi 
no  change  bi  die  amount  of  any  contract 
owner's  cash  value  or  in  the  dollar  value 
of  his  or  her  investment  in  an  Aooount 
or  underlying  portfolio.  Contract  owners 
will  not  incur  any  fees  or  charges  as  a 
result  of  the  substitution  nor  will  dieir 
rights  or  Life  of  Virginia's  obligations 
under  any  variable  annuity  or  variable 
life  insurance  contract  be  altered  in  any 
way.  All  expenses  incurred  in  effecting 
the  propoeed  substitution,  including 
legal,  accounting  and  other  fees  and 
expenses,  will  be  paid  by  Life  of 
Virginia.  In  addition,  die  proposed 
substitution  will  not  Impose  any  tax 
liability  on  oootract  owners.  The 
substitution  wUl  not  be  treated  as  a 
transfer  for  the  purpose  of  asseesing 
transfer  charges.  All  current  and 
prospective  contract  owners  will  receive 
notice  in  the  fona  of  a  soppleflaent  to  the 
May  1.  IMB  prospectuses  for  die 
Accounts  diet  Ufs  of  Virgfaiia  is  seeking 
an  order  from  the  SEC  approving  the 
substitution. 

7.  The  prespectus  si4>pleaient  sent  to 
contract  owners  will  also  inform  than 
d\at  they  may,  at  any  time  prior  to  die 
propoeed  eabstitntion,  transfer  their 
cash  vahiee  firon  eabdivisloas  inveeting 
in  die  AL  Series  to  any  of  the  remaining 
subdivtsioeM  not  inveetii«  in  dm  AL 
Series  without  kicurring  any  traasactfon 
f see  and  tvtthout  dm  transfer  counting 
as  die  OM  free  traaefer  permitted 
anaaatty  la  Aoeount  D  or  die  one  bae 
transfer  pannlttadBoaddy  in  Aceoonto 


m  and  4.  In  addition  shordy  alter  die 
substitudon.  Life  of  Virgfaia  «sriil  notify, 
in  writing,  all  contract  owners  who  had 
remaining  cash  values  transferred  from 
the  AL  subdivision  of  their  right  to  make 
"free  transfers"  for  another  thirty  days. 

&  The  Contracts  reserve  to  Life  of 
Virginia  die  ri^t.  subject  to  SEC 
approval  to  substitute  shares  of  anodier 
management  investment  company  for 
shares  of  any  management  investment 
company  bekl  by  a  ■ibdivision  of  the 
Accounts  or  to  add  or  eliminate  one  or 
more  subdivisions.  The  prospectuses  for 
die  Accounts  cleariy  discloses  this 
under  the  caption  "Addition.  Deletion, 
or  Substitution  of  Investments."  Life  of 
Virginia  reserved  this  right  of 
substitution  and  elimination  to  protect 
itself  and  its  contract  owners  in 
precisely  the  type  of  circumstances  it 
races  now:  Unilatera}  election  (for  any 
reason]  by  a  management  investment 
comMny  to  cease  operations. 

9.  Because  of  the  relatively  small 
amount  of  assets,  expenses  incuired  by 
the  AL  Series  have  remained  relatively 
high  even  after  reimbursement  of 
advisory  fees.  A  large  portion  of  each 
portfolio's  expenses  remain  fixed  and. 
consequendy.  the  expenses  remain  high 
as  a  percent  of  averai^  daily  net  assets. 
The  expense  ratio  will  presumably 
become  considerably  less  favorable  in 
several  months  when  the  separate 
accounts  of  two  other  life  Insurance 
companies  redeem  their  shares  of  the 
AL  Series  for  the  same  reasons.  Life  of 
Virginia  has  therefose  determined  that  it 
is  in  the  best  interests  of  contract 
owners  to  replace  die  investment 
portfolio  of  the  AL  Series  widi 
alternative  investment  vehicles. 

The  investment  portfolios  of  die  LOV 
Series  have  somewhat  lower  Investment 
advisory  fee  structures  than,  and  current 
expense  ratios  similar  to.  their 
companions  in  the  AL  Series.  Applicants 
anticipate  that  this  oonsolidation  will 
modesdy  increase  economies  of  scale 
and  lead  to  a  reductkm  of 
administrative  expeases  in  die  LOV 
Series. 

10.  Applicants  state  diat  die 
investment  objectives  of  the  LOV  Series 
portfolios  make  them  suitable  and 
appropriate  as  investment  vehicles  for 
contract  owners  currendy  invested  in 
the  AL  Series.  Two  of  the  AL  Series 
portfoUos.  the  Cash  Management  Fund 
and  the  Growth  Fund,  have  investment 
objectives  that  are  substantially 
identical  to  their  LOV  Series 
counterparts.  The  retnaining  three,  the 
Growdi4nooBie  Pond,  die  H^-Yield 
Bond  Fund  and  the  Government 
Guaraatead/AAA  Rated  Fund,  have 
investmeut  obfectivas  diet  are 
compatibla  wtdi  dioae  of  die  dietr  LOV 


Series  sdMtltutes,  and  pursue  their 
objectives  by  investing  b  the  same 
general  types  of  securities  as  diose 
invested  in  by  dieir  LOV  Series 
substitatas. 

11.  Two  of  die  AL  Series  portfolios, 
the  Growth-Income  Fund  and  the  Hi^ 
Yield  Bond  Fund,  may  find  a  closer 
match  of  investment  objectives  with 
portfolios  of  the  Fidelity  Fund  or  die 
Oppenheimar  Funds.  However.  life  of 
Virginia  cannot  predict,  with  funds 
managed  by  an  unaffiliated 
organization,  the  future  occurrence  of 
disruptive  unilateral  events  each  as  die 
one  that  occasioned  die  proposed 
substitution.  Life  of  Viiginla  believes 
diat  die  LOV  Series,  in  contrast,  which 
is  managed  by  its  affiliate  Aon 
Advisors,  Inc.  and  which  only  sells  its 
shares  to  the  Accounts.  Is  mudi  lest 
likely  to  experience  suck  a  disruptive 
event  in  the  foreseeable  future  than  are 
funds  managed  by  unaffiliated 
organizations.  Moreover,  Ufo  of  Virginia 
dMS  not  want  to  appear  to  be  »n<tnr«>ng 
one  or  more  of  the  investment  optiout 
managed  by  unaffiliated  advisers  over 
other  options  managed  kf  unaffiliated 
advisers.  Consequendy,  Life  of  Virginia 
believes  that  contract  ofmers  should 
only  invest  with  unaffiliated  advisers  at 
didr  own  initiative  by  exerdslng  thdr 
right  to  make  free  translsrs  of  dieir  cash 
value  to  any  subdivision  ot  the 
Accounts,  hi  addition,  if  contract 
owners  prefer  to  invest  In  one  or  more 
portfolios  managed  by  the  same 
investment  adviser  then  substituting  the 
investment  portfolios  of  two  or  duee 
different  investment  advisers  would  not 
be  consistent  with  this  preference. 

12.  The  proposed  automatic 
substitution  will  be  only  temporary  in 
character  because  contnct  owners  may 
always  exercise  their  own  judgement  as 
to  the  most  eppropriate  altemetive 
investment  vehicle.  All  contract  owners 
may  at  any  time  hefon  the  substitution 
transfer  dwir  cash  value  to  any  other 
subdivision,  and  for  thirty  days  after  the 
substitution  transfer  to  any  of  die 
remaining  fourteen  (or  in  die  case  of 
Account  m  seventeen)  subdivisions  of 
the  Accounts  without  any  cost  or  other 
disadvantage.  Hie  application  states 
that,  in  this  regard,  the  proposed 
substitution  is  not  die  type  of 
substitution  wfaidi  Section  2e(b)  was 
designed  to  govern.  The  proposed 
substitution  will  not,  disrefore,  result  bi 
the  type  of  costly  forced  redemption 
whidi  Secdon  2e(b)  was  intendisd  to 
guard  against  No  Sales  load  deductions 
will  be  made  beyond  those  abeady 
provided  for  in  the  Contacts  and  the 
substitutions  will  be  effsded  at  relative 
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net  assets  vahie  wi&oirt  dw  impoeitiott 
of  any  transfer  or  other  charges. 

13.  Tlw  qi^kxtkiD  stoles  dHrt,  far  al 
die  reasons  stotad  abova,  fte  propeesd 
substitiitfon  is  oonsistent  wMi  the 
protactkn  of  biveston  and  the  purpoaes 
f{dr)y  faitended  by  the  policy  and 
provisions  of  the  Act 

For  the  CbnunissifiB,  by  (be  IXvisioa  ot 
Investment  Managtincnt,  pussuenf  to 
delegated  auAorfty. 

jaaathaaClCata, 

Secretary. 

pit  Doa  a0-19U5  PiM  a-U-li;  89«5  aa) 


To 


Common  Stocfcr  PIT  V*w  iOiOl  (Hto 
No.1-«20<) 

AMgBBtakiseSk 

Lifetime  Corporation  (Xoaopany^ 
has  filed  an  application  widi  the 
Securities  and  Exdianga  Commiasfoa 
("Conmlasion")  parsaant  to  sectkx 
12(d)  of  die  Securities  Exchange  Act  of 
1934  and  Rala  12d2-2(d)  promulgated 
diereonder  to  withdraw  the  above 
spfcJllad  ascurily  tram  Ksthig  and 
r^lsiration  on  the  American  Slodc 
Exchanga  rAMSSTJ.  The  CompaiT's 
Common  Stock  Is  also  Hsted  on  die  New 
Ynfc  Stock  Exdiangr,  lae.  ('mrSE'^. 

The  reasons  alleged  in  the  application 
for  withdrawing  dils  security  from 
listing  and  registration  tndode  die 
following:  bi  making  die  decision  to 
withdraw  its  Common  Stock  from  listing 
on  die  AMEX,  the  Company  considered 
the  direct  and  indirect  costs  and 
expenses  attendant  on  maintaining  the 
dual  listing  of  its  Common  Stock  on  the 
NYSE  and  AMEX.  The  Company  does 
not  see  any  particular  advantage  in  the 
dual  trading  of  its  stock  and  bdievea 
that  dual  listing  would  fragment  the 
market  for  its  Qimmoa  Stock. 

Any  interested  person  may,  on  or 
befoio  August  29. 1969.  suboH  by  letter 
to  the  Secretary  of  the  ConmisMMi.  460 
FIfdi  Street  NW.,  Washii«jUn.  DC  20Ma 
facts  beating  vftn  whether  die 
api^icatioii  has  beaa  made  in 
arcordanca  with  the  ralea  of  the 
Exchnngoe  and  what  tanas,  tf  any. 
should  be  iayoaad  by  tfia  Cemmiseien 
f OB  the  psotactiea  of  investera.  The 
Commieeion,  baaed  oo  tha  isiiamatkai 
subesittad  la  it.  wU  isoae  an  order 
yaofiag  the  apptiGOtioa  after  die  dale 
mentioned  above,  anlaaa  the 
Commissioo  datemiiaaa  to  order  a 
heartag  OD  dM  mattes: 


For  dw  Cflousisstan,  by  the  DIvislaa  at 

Unilii  I  Tlfpisllim.  i—ieeiil  to  t 
autluri^. 

InuthsaCKali. 

Stcntary. 

[FR  Do&  t9-in5»  Flted  S>lS-«  Ml  sa4 
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UBS  Mortgaga  8Myrttia«»  ln&;  Notloo 
of  aaftiieatioB 

AaeNCV!  Secorftles  and  Exchange 
Commission  ("SEC). 

action:  Notice  of  application  for 
exemptifKi  under  the  Inveatment 
Company  Act  of  1940  (die  "1940  Act"). 

Applicant:  UBS  Mortgage  Securities. 
Inc.  ("UBS"  or  "Applicant"),  on  behalf  of 
itself  and  all  owner  trusts  (each,  a 
"Trust")  it  may  establish  in  due  future 
(collectively  "Applicants"  or  "Issuers"). 

Relevant  1940  Act  Sections: 
Exemption  requested  under  sactioik6(c) 
from  aO  provisicms  of  the  Act 

Summary  of  Application:  AKiIicanta 
seek  a  conditional  exenqitiva  order  to 
permit  each  Issuer  to  issue  and  sell  one 
or  more  series  of  bonds  coIIaterBlizcd  by 
certain  Mortgage  Collateral  (defined 
below),  issue  and  sell  residual  interests 
in  certain  iA  the  Issuers,  and  elect  states 
as  a  "real  estate  mortgage  investment 
conduit"  (REMIC)  under  die  fotemal 
Revenue  Code  of  1986.  as  amended. 

Filing  Date:  The  application  was  filed 
on  February  28. 1989  and  amended  on 
June  8  and  An^ist  8. 1989. 

Hearing  or  Notification  of  Hearing: 
An  order  granting  the  application  wdl  be 
Issued  unless  the  SEC  orders  a  haariqg. 
bterested  persons  may  request  a 
hearing  by  writing  to  the  SECs 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  pjn.  on 
August  31, 1989,  and  should  be 
accompanied  by  proof  of  service  on  tha 
Appb'cant.  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  die  writer's  interest  the  reason  for 
the  request  and  the  issues  cratested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  revest  ilotificaffon  by 
writing  to  ^e  %Cs  Secretary. 

ABoncascs:  Secretary.  SEC  460  5di 

Street  NW.,  Washington,  DC  20MA. 
Applicant  UBS  Mortgage  Secaritica, 
Inc  290  Parfc  Avenue.  New  York.  New 
York  10171. 

Stnart  Horwiek.  Stafl  Attonay  laog 
27a'g09ft  or  Karon  L 


Chief  (2019  272-9B23^  OIBpe  of 
Investment  Couipauy  Regulation. 


Followfng  is  a  summary  of  (he 
^rpUcatfon;  the  complete  AppikaUools 
available  for  a  fee  from  either  die  SECs 
PabHc  Reference  Bruicfa  in  person  or  the 
SECs  commercial  copier  (800)  231-3282 
(fai  Maryland  (301)  259-43001). 

Appttcanl's  Repsaeestafiana 

1.  Applicant  a  Delaware  corporation. 
is  a  direct  wfacrfly-owned  {inited 
purpose  subsidiary  of  UBS  Secorfties 
Inc.  UBS  Securities  Inc  fs  a  New  York 
corporation,  a  registered  broker-dealer, 
and  a  direct  wholly-owned  subsidiary  of 
Union  Bonk  of  Switzeriand.  Applicant 
was  formed  for  the  purpose  of  engaging 
in  asset-backed  financing,  including 
issuing  and  selling,  or  establishiii^ 
Trusts  to  issue  and  sell,  series  of  bonds 
("Bonds"),  and  of  purchasing,  owning 
and  depositing  widi  such  Trusts 
mortgage  collateral  (die  "Mortgage 
Collaterel")  and  pledging,  or  causing 
such  Trusts  to  pledge,  such  Mortgage 
Collateral  \o  a  Trustee  (as  described 
below)  to  secure  a  series  of  Bonds.* 

2.  Applicant  will  not  engage  in  any 
business  or  investment  activities 
unrelated  to  such  purpose;  however. 
Apfrficant  may  also  issue  securities,  or 
form  other  trusts  or  pools  diat  may  issne 
secuilUes  secured  by  other  types  of 
odlaterel  in  such  a  way  that  Applicant 
or  soch  other  trusts  or  pools  woold  be 
excepted  from  the  Act's  definition  of  an 
investment  company  pursuant  to  section 
3(c}(5)(CJ. 

3.  Eadi  series  of  Bonds  will  be  issued 
by  die  Issuer  pursuant  to  an  indenture 
(the  Tndenture")  betweai  an 
independent  trustee  (die  TrasteeH  and 


>  Bach  Mrin  of  Boods  fac  whicb  «i  ard«  li 
raqiustirf  wflf  Im  wpante^  ■ecured  l>r  coDateraf 
fSw  iiMi^pie' CofurtBrarf comMlfns prtmnlr of 

Cii]Hiki>w")wfcidm»taay»Mwfiai>w 
prtedpal  ui  inlHwt  by  the  CowwHMni  NalioMi 
Mor^pve  AiaoclaHoii  PCNMAI.  Morlgage 
PartfcfpaOMi  CsffinCfftea  f  rrftMC  Ct^nctttwJ 
iMued  and  ganilMd  I>y  fc  PiKteili 
Mortgage  Corporation  ("FHLMC),  or  I 
Mortgage  Paa»-Thniugb  CartiGcataa  ['THUA 
Certttamn  inoed  aad  gnanntaed  t>y  flw  Federal 
Ma«B—l  Martfee  AmmtMkm  fTWMAT 


witli  varioua  Gnu'ted  puipoae  entitiM  agiiiatad  witk 
a  ooaeem  eqgagad  in  Hk  hometMildlns  art 
Indtai  luaiMM  (aMli  c -ywadporii  «M>  1 


AppRoBfv  wtB  neMsr  ii>ae  nor  own  fSrfppad 


a  aeriaa  aa 

may  pot  iapi«ae«t  <ha  antfre  fcanagriat 

tlw  aM^gaSiP  podi  iMvtad  l9fiitiB  n^tocf 
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the  Issuer  consisting  of  a  Series 
Indenture  for  such  series  incorporating 
by  reference  a  set  of  standard  indenture 
provisions.  Each  Indentive  will  be 
qualified  under  the  Trust  Indenture  Act 
of  1839.  The  Applicant  anticipates  that 
the  Mortgage  Collateral  securing  each 
series  of  Bonds  will  be  acquired  by  the 
Issuer  thereof  using  the  net  proceeds  of 
the  sale  of  such  Bonds. 

4.  IVusts  will  be  created  pursuant  to 
an  agreement  (the  "Trust  Agreement") 
between  Applicant,  acting  as  depositor, 
and  a  bank,  trust  company  or  other 
fiduciary,  acting  as  owner  trustee  (the 
"Owner  Trustee").  Under  the  terms  of 
each  Trust  Agreement,  the  Applicant 
will  convey  the  Mortgage  Collateral  and 
any  "Other  Collateral"  to  the  related 
Thist  in  return  for  Trust  Certificates. 
When  the  Issuer  is  a  Trust,  the  Owner 
Trustee  will  not  purchase  any  Trust 
Certificates  but  will  function  as  a  legal 
stakeholder  for  the  assets  of  the  Trust 
AppUcaht  contemplates  that  the  Owner 
Trustee  will  enter  into  an  agreement 
with  respect  to  each  Trust  whereby  UBS 
Securities  Inc.,  another  affiliate  of 
Applicant,  or  an  independent  company 
will  provide  certain  management 
services  in  connection  with  the  issuance 
of  the  Bonds. 

5.  If  the  Issuer  elects  REMIC  status, 
one  class  of  the  Bonds  of  the  Series 
issued  by  such  Issuer  may  be  designated 
as  the  "residual  interest"  in  the  REMIC 
and  will  be  the  "Residual  Bonds."  If  a 
REMIC  election  is  made,  all  other 
classes  of  Bonds  of  such  Series  will  be 
designated  as  the  "regular  interests"  in 
the  REMIC  and  wiU  be  referred  to  as 
"Regular  Bonds."  All  Bonds  of  a  Series 
for  which  no  REMIC  election  is  made 
will  also  be  included  in  the  term 
"Regular  Bonds."  Residual  Bonds  will  be 
entitled  to  the  excess  cash  flow 
remaining  after  payment  of  principal  of 
and  interest  on  all  Bonds  of  such  Series, 
together  with  any  remaining  value  in  the 
Mortgage  Collateral  after  payment  in 
full  of  all  of  Bonds  of  such  Series.  Such 
Residual  Bonds  and  Trust  Certificates 
are  referred  to  as  the  "Residual 
InteresU." 

a  Each  series  of  Bonds  will  consist  of 
one  or  more  classes  of  Bonds,  including 
one  or  more  classes  of  current  interest 
Bonds,  compound  interest  Bonds,  zero 
coupon  Bonds,  or  capital  appreciation 
Bonds;  reduced  volatility  Bonds,  such  as 
planned  amortization  class  Bonds  and 
targeted  amortization  class  Bonds:  fixed 
rate  Bonds,  including  step-up  Bonds  by 
v^ch  the  interest  rate  changes  from  one 
fixed  rate  to  another  fixed  rate  on  a  date 
certain,  or  Floating  Rate  Bonds;  and 
Residual  Bonds.  Current  interest  Qoads 
will  pay  interest  on  the  payment  dates 


specified  in  the  prospectus  or  other 
offering  document  for  the  Bonds. 
Compound  interest  Bonds  are  Bonds 
upon  which  interest  accrues  and  is 
compoimded.  added  to  the  principal  of 
the  Bond,  and  is  not  paid  until  all 
classes  with  an  earlier  stated  maturity 
have  been  paid  in  full  or  until  a  stated 
date.  Compound  interest  Bonds  may 
provide  that  after  a  certain  date  they 
will  cease  to  accrue  compound  interest 
and  will  become  current  interest  Bonds. 
Zero  coupon  and  capital  appreciation 
Bonds  bear  no  interest  and  are  sold  at  a 
discount.  The  principal  amount  of  a  zero 
coupon  Bond  will  be  payable  on  or 
before  the  maturity  date.  The  principal 
amount  of  a  capital  appreciation  Bond 
would  be  paid  only  on  the  maturity  date; 
if  a  capital  appreciation  Bond  were  to  be 
paid  before  the  maturity  date,  the 
amount  payable  would  be  a 
compounded  or  accreted  value 
calculated  in  the  manner  specified  in  the 
prospectus  or  private  placement 
memorandum  for  the  Bonds.  For  reduced 
volatility  Bonds,  sudi  as  planned 
amortization  class  Bonds  and  targeted 
amortization  class  Bonds,  there  will  be 
established  a  schedale  of  payment  for 
various  payment  dates,  and  payments 
on  the  underlying  Mortgage  Collateral 
will  be  directed  first  to  meet  these 
payments  and  then  to  the  other  classes 
of  Bonds.  Floating  Rate  Bonds  bear 
interest  at  rates  which  vary  in  relation 
to  an  index  specified  in  the  related 
prospectus.  The  maximum  and  minimmn 
interest  rates  may  vary  from  period  to 
period,  but  there  wiB  always  be  an 
overall  maximum  and  minimum  rate 
that  cannot  be  exceeded  during  the  life 
of  the  Bonds.  All  allocations  of  principal 
will  be  consistent  with,  and  will  provide 
for,  retirement  of  each  class  not  later 
than  the  stated  maturity  date  for  each 
class. 

7.  The  collateral  pledged  to  seciu*e  the 
Bonds  will  include,  fa  addition  to  the 
Mortgage  Collateral,  a  separate 
collection  account  for  each  series  of 
Bonds  and  may  include  a  debt  service 
reserve  fund  or  other  reserve  fund  as 
specified  in  the  prospectus  supplement 
for  a  particular  series.  Amounts  in  the 
Collection  Account  for  each  series  will 
be  invested  by  the  Trustee  in  certain 
investments  permitted  under  the 
Indenture,  including  obligations  of  the 
United  States  or  any  agency  thereof 
backed  by  the  full  faith  and  credit  of  the 
United  States,  certificates  of  deposit  of, 
demand  and  time  deposits  in,  and 
bankers'  acceptances  issued  by.  eligible 
depository  institutions  or  trust 
companies,  and  certain  repurchase 
agreements  in  respect  of  obligations  of 
the  United  States  and  certain  agencies 


thereof  with  eligible  depository 
institutions  or  trust  companies 
(collectively  "BUgible  Investments"). 
Eligible  Investments  will  mature  on  or 
before  the  next  payment  date  for  the 
series,  and  will  thus  be  available  to 
make  required  payments  on  the  Bonds 
of  such  series. 

8.  Amounts  remaining  in  the 
Collection  Account  following  the 
payment  of  principal  of  an  interest  on 
the  Bonds  on  a  payment  date  will  be 
used  for  the  payment  of  expenses  and 
distribution  of  "excess  cash  flow"  to 
either  the  Residual  Bond  Holders  or  the 
Issuer.  In  connection  with  the  sale  of 
Bonds  secured  only  by  Agency 
Certificates  or  Funding  Agreements 
secured  by  Agency  Certificates,  the 
Applicant  may  sell  ResUual  Interests, 
subject  to  specified  conditions.  Holders 
of  Residual  Interests  wfll  be  entitled  to 
receive  distributions  of  excess  cash  flow 
from  each  Issuer  only  after  payment  of 
all  expenses,  taxes,  and  other  liabilities, 
including  Owner  Trustee  fees  in  the 
case  of  a  Trust  Issuer. 

9.  For  each  series  of  Bonds:  (a)  Each 
Issuer  will  hold  no  substantial  assets 
other  than  the  Mortgage  Collateral 
(except  to  the  extent  UBS  may  hold 
Residual  Interests):  (b)  payments  on  the 
mortgage  loans  underlying  the  Mortgage 
Collateral  securing  the  Bonds  will  be  the 
primary  source  of  funda  for  payments  of 
principal  and  interest  due  on  such 
Bonds:  (c)  the  Mortgage  Collateral  will 
have  a  collateral  value  determined 
under  the  Indenture,  at  the  time  of 
issuance  and  following  each  payment 
date,  equal  to  or  greater  than  the 
outstanding  principal  balance  of  the 
Bonds:  (d)  scheduled  available  principal 
and  interest  payments  on  the  Mortgage 
Collateral  securing  the  Bonds  (together 
with  any  required  payments  fit)m  any 
reserve  funds  with  respect  to  the  Bonds) 
plus  income  received  thereon  at  the 
asstuned  reinvestment  rate  will  be 
sufficient  to  make  the  interest  payments 
on  and  amortize  the  principal  of  such 
Bonds  by  their  stated  maturities;  and  (e) 
the  Mortgage  Collateral  will  be  pledged 
in  their  entirety  by  each  Issuer  to  the 
Trustee  and  will  be  sub|ect  to  the  Uen  of 
the  related  Indenture. 

10.  Certain  series  of  Bonds  may 
provide  for  mandatory  redemptions  to 
the  extent  that  principal  payments  on 
the  Mortgage  Collateral  cannot  be 
invested  at  a  rate  that  yrill  provide 
sufficient  income  to  pay  interest  on  the 
Bonds.  Other  series  of  Bonds  may 
provide  for  optional  redemptions  by  the 
holders  of  such  Bonds  or  for  mandatory 
redemption  by  the  Issuer,  in  each  case 
to  the  extent  payments  on  the 
underlying  Mortgage  Collateral  and 
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related  reecr?e  liiade  ai*  evafleUe  lo 

pay  the  principal  of,  and  interest  on,  Hm 
Bonds  so  redeemed.  Except  in  United 
circumstances  arising  upon  an  event  of 
default  of  the  Bonds  imder  the 
Indenture,  Bondholders  cannot  liquidate 
Mortgage  Cirflata'al  to  redeem  the 
Bonds  before  maturity.  Until  such  Bonds 
are  paid,  the  Mwtgsge  Cdlateral 
pledged  to  secure  a  series  of  Bonds  wiQ 
not  be  released  from  the  Uen  of  the 
Indenture,  except  in  certain  lunited 
circumstances. 

11.  Neitber  die  Issuer,  the  Residoal 
Interest  Holders,  die  Trastee  nor  the 
Owner  Trustee  will  be  able  to  impair  die 
security  afforded  by  the  Mortgate 
Cc^teral  to  the  R^^ukr  Bondbcdden 
because,  withoet  die  oonsent  dT  eadi 
affected  BondhoUer,  neither  tiic  bsoer, 
nor  the  Residoal  faiterett  HtMcrs  nor 
the  Trustee  wlU  be  able  ta  (1)  Change 
the  stated  matoritj  on  any  Bimd;  (b) 
reduce  the  princ^al  amount,  or  the  mte 
of  interest  oo  any  Bond;  (c)  change  die 
priority  of  repayment  on  tatf  class  ol 
any  series  of  Bonds;  (d)  impair  or 
adversely  aSect  the  Mortgage  C^Uteral 
securing  a  aeries  ol  Bonds;  (c)  pcnnit  the 
creation  of  a  Ken  ranking  before  or  on  - 
parity  widi  Ae  lien  of  the  related 
Indentuie  with  respect  to  the  Mortgage 
CoUstenk  or  (I)  odUrwisc  dqirire  die 
BondboIderB  of  die  secorfty  afforded  by 
the  Uen  of  the  related  Indenture. 

12.  The  sale  of  Residnl  faitereels  WiQ 
not  aHer  the  payuieii!  of  cash  flows 
under  any  Indenture.  fap»n<ffng  (he 
amounts  to  be  dqxioited  in  die 
collectian  accoiBrt  or  any  reserve  fond 
created  punuuut  to  tat  ludeiitiue  to 
support  payments  of  i«indpal  and 
intcfcs4  OB  the  Bonds.  The  kotensta  of 
die  Rcfi^ar  Bondbotdcf*  wffl  not  be 
compromf  sed  or  impaired  by  die  ability 
of  an  Insurer  fo  sell  Re^dual  biteresfs* 
and  these  will  not  be  a  conflict  of 
interest  between  die  Regidar 
Bondholders  and  the  Restdnal  Interest 
Holders  as:  (a)  The  Mortgags  Conateral 
diet  will  be  deposited  to  seoe*  ends 
series  of  Bonds  will  not  be  speerfettye 
in  nature;  (b)  the  Bonds  wiS  be  fssoed 
only  if  an  independent  national^ 
recognized  statiatical  rating  agency  h« 
rated  rach  Regular  Bonds  in  one  of  fts 
two  hi^est  rating  categories,  which  by 
definition  sMens  that  the  capnd^  ef  die 
Issner  to  r jpay  prloGipBl  and  tarteiesl  on 
the  Regnlar  Bonds  is  extremely  stranp 
(c)  tto  lelevanl  fiadeatuse  subjects  tim 
Mortgafa  Celltetai,  aU  i 
distritetloni  iMnea  and  al  L 
bom  a  eouteishiu.  stdsBitary  or 
involBBtaiy,  itf  aiqF  audi  coBafarai  to  a 


Bondktldeis;  *  and  (d)  Ae  ReeUaal 
Interest  Holdere  are  entMled  fo  recefre 
only  current  (Hslrfbutfons  npnteitUDg 
the  realdeal  peynents  on  the  ooflateral. 
Furtbemore,  nriesfl  the  beoernnkee  a 
REMIC  electfon,  the  beeer,  fadnding  die 
Trust  Certifieate  Ndders  of  a  particular 
series  of  Bonds,  wiU  be  Babie  for  the 
adntinb trail »e  expenses  in  respect  of 
sudi  series  of  Bonds  (other  Am  die 
principal  and  interest  on  wadb  Bmds)  to 
the  extent  not  prerfously  paid  bom  the 
trust  estate. 

19.  llie  choice  of  die  form  of  lasaer 
and  the  identity  of  the  Restdaal  Interest 
Holders  will  not  alter  the  peymenta  to 
be  made  to  Bondbdders.  wtridi 
payments  sn  governed  by  tfie 
Indenture.  The  aggregate  faiterests  of 
each  Insarer  (including  Residoal  faiterest 
Holders}  fa  the  Mortgate  Collateral  and 
the  expected  retnms  earned  by  then 
will  be  far  less  tfian  the  payments  made 
to  Regular  Bondholders.  The  Applicant 
does  not  intend  to  deposit  in  respect  to 
any  series  of  Bonds,  Mortgage  CoOateral 
with  a  ctdlateral  valoe  drat  exceeds 
120%  of  die  aggregate  princ^l  amount 
of  the  related  Bonds. 

14.  Except  for  the  limited  right  to 
substitute  Mortgage  Collateral,  it  will 
not  be  possible  for  the  Issuers  induding 
the  Residual  hrterest  Holders  to  alter  ttie 
initial  Mortgage  CoOateral,  and,  in  no 
event  wfD  sudb  ri^t  to  suiistitate 
Kfortgage  CoIIsteral  resuH  in  a 
diniiuBtluu  in  die  vafue  or  qoaKty  of 
such  ocdlateral.  Therefore,  aldiou^ 
substituted  Mortgage  Collateral  may 
have  a  different  prepayment  experience 
than  die  ortefaal  ct^lateral,  die  iuterests 
of  the  Bommoldeni  wfD  not  be  impaired 
becauaer  (a)  The  pivpayuieul  expetiehce 
of  any  collateral  will  be  determhied  by 
marKet  condftfons  beyond  die  oootrtA  ot 
the  Issuers  and  Residual  Interest 
Holders,  whicdi  market  condftfons  are 
likely  to  affect  all  Mortgage  Collateral  or 
similar  payuieul  terms  and  maturities  in 
a  siniuar  rishiuu;  (b)  the  interest  of  the 
Resfdnai  Interest  Hcridera  wfS  not  be 
different  fhmi  tfiose  of  the  Bosdholden 
with  respect  to  coKateral  prepayment 
exytiliMOi,  and  (cj  wfdi  respect  fo  Trust 
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Traat  bmeim,  once  Hnounta  have  been  lelecMi 
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Issuers,  to  the  extenf  ftaf  the  Traef 
Certificate  Headers  can  cause  the 
substitutioa  of  Mbrtgage  Ctfleteral 
wncn  nas  a  dzRerent  prepeyinenf 
experience  flian  the  original  Mortgage 
CoUateral,  dxis  situation  it  no  dlffeieut 
for  the  Boncftoldew  than  the  tradWona! 
collateralized  mortage  ofafigatfon 
sliutilure  where  bonds  are  bsfed  by  an 
entity  that  is  a  shigfe  purpose  finance 
subsidiary. 

Applicants'  Legal  Condnsiaan 

15.  The  requested  order  is  necessary 
and  appropriate  fa  die  public  fateresf 
because:  (a)  The  Issuers  should  not  be 
deemed  to  be  entities  to  whidi  the 
proviuons  oS  the  Act  were  intended  to 
be  applied;  (b)  the  Issuers'  activities  are 
mtended  fo  serve  a  recognized  and 
critical  public  need;  (c)  granting  the 
requested  order  will  be  consistent  with 
the  protection  of  investors  because  they 
wiU  be  protected  during  the  offering  and 
sale  of  the  Bonds  by  the  registration 
provisions  of  the  Securities  Act  and 
thereafter  by  the  Trustee  rejwesenting 
their  interests  under  the  Indieature;  and 
(d)  any  Residual  Interests  wiQ  be  held 
entirely  by  the  Applicant  or  offered  only 
to  a  limited  number  of  sophisticated 
institutional  investors  or  acoeditcd 
noninstitutional  investors  through 
private  placements. 

AppUcants' CondWons 

Applicant  agrees  that  if  an  order  is 

granted  it  may  be  expressly  conditioned 
on  the  following  oooditions: 

A.  General  Conditiam 

(1)  Each  series  of  Repdar  Bonds  sritt 
be  regislaed  Mrferdw  1833  Act  anleae 
offered  fa  a  tranaactlan  excn^  from 
registratian  paasoant  to  section  4(2)  of 
the  1933  Act  or  becanae  aacfa  serica  of 
Bonds  is  oBered  and  sold  oatside  die 
United  Statn  cr  to  non^nited  States 
persona  in  ictlanoe  apuu  an  opinion  of 
United  Stales  oaansd  that  regislretfon  ia 
not  required.  No  single  offering  of 
Regular  Bonds  sold  bodi  widrin  and 
outside  dw  IMtod  Stales  wH  be  i 
withoot  registnition  of  all  sodi  Bonds 
under  dba  1933  Act  wMwut  obtainfag  a 
noadfoii  letter  pemritfing  each  offering 
or  otherwise  cowplying  with  appScaWe 
standards  then  governing  eadi  efleringe. 
In  al  cases^  Ap^icanf  wil  adopf 
a^wenKnls  and  procederes  reasonatiiy 
destpied  to  prevent  sbch  Dondslroin 
being  offered  of  eeid  in  the  United 
States  or  to  IMted  Slates  peraofw 
(except  as  IMted  Slates  couaaef  9Mf 
then  revise  is  perarf ssrim  J.  DlacJoeore 
provided  loporEMeers  located  osMde 
the  Unfled  9la(ev  wfll  be  sooelantia  vy 
the  sane  ae  thai  prtrvfded  to  Unfled 
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States  investors  in  United  States 
offerings. 

(2)  line  Regular  Bonds  will  be 
"mortgage  related  securities"  «vithin  the 
meaning  of  section  3(a)(41)  of  the 
Securities  Exchange  Act  of  1934.  In 
addition,  the  collateral  directly  securing 
the  Bonds  will  be  CNMA  Certificates, 
FNMA  Certificates,  FHLMC  Certificates. 
Funding  Agreements  (and  the  Agency 
Certificates  and  Mortgage  Loans 
securing  such  Funding  ^reements]  or 
any  combination  thereof. 

(3)  If  new  Mortgage  Collateral  is 
substituted  for  Mortgage  Collateral 
initially  pledged  as  security  for  a  series 
of  Bonds,  the  substitute  Mortgage 
Collateral  must:  (i)  Be  of  equal  or  better 
quality  then  the  Mortgage  Collateral 
replaced;  (ii)  have  similar  payment 
terms  and  cash  flow  as  the  Mortgage 
Collateral  replaced;  (iii)  be  insured  or 
guaranteed  to  the  same  extent  as  the 
Mortgage  Collateral  replaced:  and  (iv) 
meet  the  conditions  set  forth  in 
Conditions  A(2)  and  A(4).  New  Funding 
Agreements  may  be  substituted  for 
initial  Funding  Agreements  only  if  the 
substitution  of  the  Mortgage  Collateral 
securing  such  Funding  Agreements 
would  oe  permitted  under  this  condition. 
In  addition,  new  Mortgage  Collateral 
will  not  be  substituted  for  more  than 
40%  of  the  aggregate  face  amount  of  the 
Mortgage  Collateral  initially  pledged  as 
Mortgage  Collateral.  In  no  event  may 
any  new  Mortgage  Collateral  be 
substituted  for  any  substitute  Mortgage 
Collateral. 

(4)  All  Mortgage  Collateral  securing  a 
series  of  Bonds  will  be  held  by  the 
Trustee  or  on  behalf  of  the  Trustee  by 
an  independent  custodian.  Neither  the 
Trustee  nor  the  custodian  will  be  an 
"affiliate"  (as  the  term  "affiliate"  is 
defined  in  Rule  405  under  the  1933  Act, 
17  CFR  230.405)  of  the  Applicant,  any 
Issuer,  any  Owner  Trustee,  or  any 
Participant.  The  Trustee  will  be 
provided  with  a  first  priority  perfected 
security  or  lien  interest  in  and  to  all 
Mortgage  Collateral. 

(5)  The  master  servicer  of  the 
mortgage  loans  underlying  Funding 
Agreements  securing  a  series  of  Bonds 
may  not  be  an  affiliate  of  die  Trustee  or 
of  any  custodian.  If  there  is  no  master 
servicer  for  the  mortgage  loans 
underlying  Funding  Agreements 
securing  a  series  of  Bonds,  no  servicer  of 
those  mortgage  loans  may  be  an  affiliate 
of  the  Trustee.  In  addition,  any  master 
servicer  and  any  servicer  of  a  mortgage 
kmn  underlying  Funding  Agreements 
will  be  approved  by  FNMA  or  FHJMC 
as  an  "eUgible  seller/servicer"  of 
dimventional,  residendcd  mortgage 
loans.  The  agreement  governing  the 
servicing  of  mortgage  loans  underiying 


Funding  Agreements  shall  obligate  the 
servicer  to  provide  svbstantially  the 
same  services  with  respect  to  such 
mortgage  loans  as  it  is  then  currently 
required  to  provide  in  connection  with 
the  servicing  of  mortgage  loans  insured 
by  FHA,  guaranteed  by  VA  or  eligible 
for  purchase  by  FNMA  or  FHLMC. 

(6)  Each  series  of  Regular  Bonds  will 
be  rated  in  one  of  the  two  highest  bond 
rating  categories  by  at  least  one 
nationally  recognized  statistical  rating 
agency  that  is  not  affiliated  with  any 
Issuer.  The  Bonds  wfll  not  be  considered 
"redeemable  securities"  within  the 
meaning  of  section  2(a](32]  of  the  Act. 

(7)  So  long  as  applicable  law  requires, 
at  least  annually,  an  independent  public 
accountant  will  audit  the  books  and 
records  of  each  Issuer  and,  in  addition, 
will  report  on  whether  the  anticipated 
payments  of  principal  and  interest  on 
the  Mortgage  Collateral  continue  to  be 
adequate  to  pay  the  principal  and 
interest  on  the  Bonds  in  accordance 
with  their  terms.  Upon  completion, 
copies  of  the  auditor's  reports  will  be 
provided  to  the  Trustee. 

B.  Conditions  Relating  to  Floating  Rate 
Bonds 

(1)  The  interest  rate  for  each  class  of 
Floating  Rate  Bonds  will  have  set 
maximum  interest  rates  (interest  rate 
caps),  which  may  vary  £rom  period  to 
period,  but  which  wfll  always  be  subject 
to  an  overall  maximvm  interest  rate,  and 
the  method  of  calculating  the  interest 
rate  will  always  be  specified  in  the 
related  prospectus  or  other  offering 
document;  each  class  of  Floating  Rate 
Bonds  will  be  secured  by  Mortgage 
Collateral  to  the  same  extent  as  any 
other  class  of  Bonds. 

(2)  At  the  time  of  ^e  acquisition  of  the 
Mortgage  Collateral  by  the  Applicant  or 
the  deposit  of  the  Mortgage  Collateral 
with  the  issuing  Trust,  as  the  case  may 
be,  as  well  as  during  the  life  of  the 
Bonds,  all  Mortgage  Collateral  deposited 
with  the  Trustee  and  pledged  to  secure 
the  Bonds,  plus  reinvestment  income 
thereon,  and  reserve  funds  and  other 
collateral,  if  any,  pledged  to  secure  the 
Bonds  (as  described  in  the  AppUcation] 
will  be  sufficient  for  the  full  and  timely 
payment  of  all  principal  and  interest  on 
the  Bonds  then  outstanding,  assuming 
the  maximum  interest  rate  on  each  class 
of  Floating  Rate  Bonds.  Such  Mortgage 
Collateral  will  be  paid  down  as  the 
mortgages  comprising  or  underlying  the 
Mortgage  Collateral  are  repaid,  but  will 
not  be  released  from  the  lien  of  the 
Indenture  before  the  payment  of  the 
Bonds.* 


C.  Conditions  Relating  to  REMIC 
Election 

(1)  A  REMIC  election  by  an  Insurer 
will  have  no  effect  on  the  level  of  the 
expenses  that  would  be  Incurred  by  any 
such  Issuer.  If  such  REMiC  election  is 
made,  the  Issuer  making  the  REMIC 
election  will  provide  that  all 
administrative  fees  and  expenses  in 
connection  with  the  administration  of 
the  trust  estate  will  be  paid  or  provided 
for  in  a  manner  satisfactory  to  the     - 
agency  or  agencies  rating  the  Bonds. 
Each  such  Issuer  will  provide  for  the 
payment  of  administrative  fees  and 
expenses  in  connection  with  the 
issuance  of  the  Bonds  aad  the 
administration  of  the  trust  estate  by  one 
or  more  of  the  methods  described  in  the 
Application  [i.e.,  guaranty  of  fees  and 
expenses,  reserve  fund,  excess 
collateral,  and  personal  liability). 

(2)  Each  Issuer  will  ensure  that  the 
anticipated  level  of  fees  and  expenses 
will  be  adequately  provided  for 
regardless  of  which  or  all  of  the  methods 


*  In  tha  MM  of  a  SwiM  of  Bond*  that  oontaina  • 
daaa  or  daaaaa  of  Floating  Rata  Bonda,  a  nnmliar  of 


mechaniama  axiit  to  enaun  that  the  rapnaentationa 
above  will  be  valid  notwithataading  aubaaqaent 
potential  incteaaea  in  the  intersat  rate  applicable  to 
the  Floating  Rate  Bonda.  Proceflnraa  tiiat  have  l>eea 
identified  to  date  for  achieving  thla  result  bidude 
the  uae  of  (i)  intereat  rate  cape  for  the  Floating  Rate 
Bonda;  (ii)  "invetae"  Floating  Rate  Bonda  (which 
pay  a  lower  rate  of  intereat  aa  the  rate  incieaae  on 
the  correaponding  "normal"  Fleeting  Rate  Bonda); 
(iii)  floating  rate  collateral  to  aecore  the  Bonda);  (iv) 
intereat  rate  awap  agreementa  (under  which  the 
iaauer  of  the  Bonda  would  mala  periodic  paymenta 
to  a  counterparty  at  a  fixed  rets  of  intereat  twaed  on 
a  atated  principal  amount  aud  aa  the  principal 
amount  of  Bonda  in  the  floetin|  rate  daaa,  in 
exchange  for  receiving  corresponding  periodic 
payment  from  the  counterparty  at  a  variable  rate  of 
Intereat  baaed  on  the  same  prisdpal  amount);  (v) 
hedge  agreementa  (Induding  tdtereat  rate  futnrea 
and  option  contracta  under  whidi  the  iaauer  of  the 
Bonda  would  realize  gaina  dortog  perioda  of  riaing 
intereat  ratea  suffident  to  oov«  the  higher  intereat 
paymenta  that  would  become  due  during  such 
periods  oo  the  floating  rate  dass  of  Bonds);  and  (vi) 
structuring  the  Bonds  so  that  the  weighted  everage 
intereat  rate  on  the  entire  Seriea  of  Bonda  ia  equal  to 
or  less  than  the  weighted  average  paas-thiough  rate 
on  the  Mortgage  Certificates  stcuiing  such  Series.  It 
is  expected  that  other  mechanisms  may  be 
identified  in  the  future.  Whatever  method  is  used 
for  a  particular  Series,  the  collsterai  structure  for 
each  Seriea  of  Bonda  will  be  roviewed 
independently  by  the  agency  or  agencies  rating  the 
Bonda  (aa  well  as  by  the  independent  sccountants 
for  the  Applicant  iaauing  such  series)  in  order  to 
ensure,  fbr  the  appropriate  rattig.  that  the  Mortgage 
CoUaterial  ia  auffldent  to  meet  all  scheduled 
payments,  aa  atated  above.  In  all  cases,  these 
machanisma  will  be  adequatae  to  ensure  the 
accuracy  of  the  repreaentetloni  aet  forth  above.  In 
the  event  that  other  mechanisms  to  anavre  the 
accuracy  of  the  representatioas  aet  forth  alwve  are 
need  by  the  Applicant,  the  ApyUcani  will  notify  the 
Securitiea  and  Exchange  ComiiiasinB  by  letlsr  of 
the  uae  of  any  mdi  additional  medianiema  aoad 
ahall  give  ihe  SBC  an  oppartumty  to  oomawnt  oo 
Sttdi  medianlsms  before  they  era  naod  In  otdar  to 
give  the  SEC  an  opportunity  to  raise  any  qaeattona 
as  to  the  appropriateneea  of  teir  oae.  No  Boada  will 
be  iasood  for  which  tUs  is  not  the  caae. 
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(which  methods  may  be  used  in 
combination)  are  selected  by  such  Issuer 
to  provide  for  the  payments  of  such  fees 
and  expenses. 

D.  Conditions  Relating  to  the  Sale  of 
Residual  Interests 

(1)  Residual  Interests  will  be  sold 
pursuant  to  this  Application  only  where 
the  related  Bonds  are  collateralisEed  by 
one  or  more  of  the  following:  GNMA 
Certificates,  FNMA  Certificates,  FHLMC 
Certificates  or  Funding  Agreements 
secured  by  one  or  more  of  the  foregoing 
Agency  Certificates.  Certificates  wrill  be 
offered  and  sold  only  to  no  more  than 
100  (i)  institutional  investors  or  (ii)  non- 
institutional  investors  which  are 
"accredited  investors"  as  defined  in 
Rule  501(a)  of  the  1933  Act  Institutional 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters  as  to  be  able  to  evaluate  the 
risks  of  purchasing  Residual  Interests 
and  understand  the  volatility  of  interest 
rate  fluctuations  as  they  affect  the  value 
of  mortgages,  mortgage-related 
securities  and  residual  interests  therein. 
Non-institutional  accredited  investors 
will  be  limited  to  not  more  than  15,  be 
required  to  purchase  at  a  minimimi 
$200,000  (measured  by  maricet  vahie  at 
the  time  of  purchase)  of  such  Residual 
Interests  and  will  have  a  net  worth  at 
the  time  of  purchase  that  exceeds 
$1,000,000  (exclusive  of  their  primary 
residence).  Non-institutional  accredited 
investors  will  have  such  knowledge  and 
experience  in  financial  and  business 
matters,  specifically  in  the  field  of 
mortgage-related  securities,  as  to  be 
able  to  evaluate  the  risk  of  purchasing 
Residual  Interests  and  will  have  direct, 
personal  and  significant  experience  in 
making  investments  in  mortgage-related 
securities.  Holders  of  Residual  Interests 
will  be  limited  to  mortgage  lenders, 
thrift  institutions,  commercial  and 
investment  banks,  savings  and  loan 
associations,  pension  funds,  employee 
benefit  plans,  insurance  companies,  real 
estate  investment  trusts  or  odier 
institutions  or  non-institutional 
investors  as  described  above  which 
customarily  engage  in  the  purchase  or 
origination  of  mortgages  and  other  types 
of  mortgage-related  securities. 

(2)  Residual  Interests  will  be  sold  only 
in  transactions  not  involving  any  public 
offering  within  the  meaning  of  Section 
4(2)  of  die  1933  Act 

(3)  Transfers  of  Residual  Interests  will 
be  prohibited  in  any  case  where,  as  a 
result  of  the  proposed  transfer,  there 
would  be  more  Uian  100  Residual 
Interest  Holders  of  any  series  of  Bonds 
at  any  Qme. 

(4)  Each  purchaser  of  a  Residual 
Interest  wiU  be  required  to  reinesent 


that  it  is  not  purchasing  for  distribution 
and  that  it  will  hold  such  Residual 
Interest  in  its  own  name  or  for  accoimts 
as  to  which  it  exercises  some 
investment  discretion.  Each  purchaser  of 
a  Residual  Interest  will  be  required  to 
affee  that  it  will  not  resell  such  Residual 
Interest  unless  (i)  the  subsequent 
purchaser  would  have  been  eligible  to 
purchase  the  Residual  Interest  directly 
from  Applicant  under  the  terms  of 
Conditions  D(l),  (ii)  after  die  sale  there 
would  be  no  more  dian  one  hundred 
Residual  Interest  Holders,  and  (iii)  Uie 
subsequent  purchaser  agrees  to  be 
subjected  to  the  same  representations 
and  tmdertakings  as  are  applicable  to 
the  reselling  purchaser. 

(5)  No  Residual  Interest  Holder  may 
be  affUiated  with  the  Trustee,  the 
custodian  of  the  Mortgage  Collateral  or 
the  rating  agency  rating  the  Bonds  of  the 
relevant  series. 

(6)  No  holder  of  a  controlling  interest 
in  the  Applicant  (as  the  term  "control"  is 
defined  in  Rule  405  under  the  1933  Act) 
will  be  affiliated  with  either  (a)  any 
custodian  which  may  hold  the  Mortgage 
Collateral  on  behalf  of  the  Trustee  or  (b) 
any  rating  agency  rating  the  Bonds. 

E.  Other  Conditions 

(1)  If  the  sale  of  the  Residual  Interests 
or  an  equity  interest  results  in  the 
transfer  of  control  (as  the  term  "control" 
is  defined  in  Rule  405  under  die  1933 
Act)  of  a  Trust  Issuer,  the  relief  afforded 
by  any  Order  granted  on  the  Application 
would  not  apply  to  subsequent  bond 
offerings  by  that  Trust  Issuer.  If  the  sale 
of  the  Residual  Interests  or  an  equity 
interest  results  in  the  transfer  of  control 
(as  the  term  "control"  is  defined  in  Rule 
405  under  the  1933  Act)  of  Applicant  the 
relief  afforded  by  an  order  granted  on 
the  Application  would  not  apply  to 
subsequent  Bond  offerings  by  Applicant 
or  any  of  the  Trusts. 

(2)  For  those  transactions  in  which  die 
Applicant  is  the  Issuer,  the  Applicant 
will  only  sell  Bonds,  including  Residual 
Bonds  sold  in  accordance  with  the 
"Conditions  Relating  to  the  Sale  of 
Residual  Interests"  set  forth  above,  and 
will  not  sell  any  equity  or  residual 
interests  in  the  excess  cash  flow  from 
the  Mortgage  Collateral  remaining  after 
all  payments  are  made  on  the  Bonds, 
including  such  Residual  Bonds. 

For  the  Commisaion,  by  the  Division  of 
Investment  Management  pursuant  to 
delegate  authority. 

Dated:  August  a  1980. 
looatiiaii  G.  Kals. 
Secretary, 
(FR  Doc.  80-19157  Filed  8-15-88;  845  am] 
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FiUnga  Under  ttw  PubHc  Utnty  HoMkig 
Company  Act  of  1935  {"MT) 

August  la  1989. 

Notice  is  hereby  given  that  the 
following  filing(s]  has/have  been  made 
with  the  Commission  ptirsuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the 
application(8)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application's]  and/or  declaration(s)  and 
any  amendments  diereto  is/are 
available  for  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  5, 1989  to  die  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a  copy 
on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as 
amended,  may  be  granted  and/or 
permitted  to  become  effective. 

EUA  Cogenex  Coiporatioa  (70-7685) 

EUA  Cogenex  Corporation 
("Cogenex"),  P.O.  Box  2333,  Boston. 
Massachusetts  02107,  a  wholly  owned 
subsidiary  company  of  Eastern  UtiUties 
Associates  ("EUA"),  a  registered 
holding  company,  has  filed  an 
application-declaration  under  sections 
6(b)  and  12(c]  of  the  Act  and  Rules  42(a) 
and  50(a)(5)  thereunder. 

By  order  dated  April  26, 1988  (HCAR 
No.  24628)  ("April  1988  Order"), 
Cogenex  was  authorized  to  effect  from 
time-to-time  during  the  period  ending 
December  31, 1989,  up  to  $15  million  of 
short-term  borrowings  from  lending 
institutions  and  up  to  $15  million  in 
short-term  loans  and/or  capital 
contributions  from  its  parent  EUA.  As 
of  June  1, 1989.  Cogenex  had  short-term 
borrowings  of  $15  million  from  banks, 
the  maximum  amount  authorized,  and 
$9,023,000  from  EUA.  As  of  lune  1, 1986. 
Cogenex  had  received  no  capital 
contributions  from  EUA. 


,i 
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Cogenex  now  propniw  to 
•ell  through  December  31, 1989. 
puiBiuint  to  8R  exception  ironi  the 
competitive  bidding  reqidrementB  of 
Rule  50  under  subsection  (aj(5] 
thereunder,  up  to  $25  million  aggregate 
principal  amonnt  of  wttecoied  or 
Mcored  tong-term  note*  fTlotBe")  and/ 
or  first  nortgage  bonds  fBonds"). 
Cogenex  fuithei  requests  antftorization 
to  begin  negotiattaig  terms  of  fte  Notes 
and  Bonds  with  institntional  investors, 
or  to  engage  a  placement  agent  to 
negoHate  with  and  place  the  Notes  and 
Bonds  wiA  faistitntional  purdiasen. 
Cogenex  nay  do  so. 

The  $30  million  of  short-term 
boRowtngs  and  capital  contribotioiis 
authorized  In  the  April  1988  Order, 
together  with  the  $25  million  of  long- 
term  Notes  and  Bonds  now  proposed. 
wouM  reeuit  in  an  aggregate  amount  of 
$55  nillioB  in  borrowings  aoftorized 
theeaijh  December  91. 1969. 

The  Notes  and  Bonds  will  mature  In 
noi  tees  uian  three  nor  more  than  30 
yMHTs.  Mie  Notes  nay  be  msecved  or 
secured  and.  tf  secored,  nay  be  secured, 
as  the  Bonds,  by  a  ben  on  snbstmtlafly 
an  Of  a  portiOR  of  Cogenex's  assets.  Hie 
net  proceeds  off  d»  eale  of  the  Notes  and 
Bonds  wfl  be  eppUed  to  pay  or  rednce 
outstandfaig  nort-tem  bonowiiigs  frena 
benn,  to  pay  or  reduce  outstanding 
shoit-ietn  nans  frosn  EUA  lor  the 
■ocjulsithiii  xn  taiigAne  assets  of 
Cogenex,  and  for  general  coipoiale 
pB^oves. 

For  the  Comndsaion.  by  the  Division 
of  Investment  Management  jnnsuant  to 
delegated  autliuiily. 
joaaHMDCKelz. 

[FR  Doc  88-18214  FUed  »-15^8St  fttf  m4 
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Security  First  Uft  InniranM  Go,  M  rt. 


AOmcv:  Securities  Mid  BKchaage 
CooBiasisKrSBC*). 

ACTOtc  Notice  of  AppHcattoii  for  an 

OMBT  UROMT  the  MHPBetHtiffrt  Cnwwwmy 

Actiiff1»iDf<be"Act'l. 

AppUeaalKSeGmttrFlnttUh 

InsursMS  Gosapuy  frSeoBity  rinr). 
Security  Ftot  Ufa  Saponte  AooOTDt  A 
(tbB*<8n.  Aa30Mtl,TlMCavttal  LBs 


11, 


iMewsariMf  AcKSsotitaR  SsMlsB 


Smnmatj  of  Application:  Applicants 
seek  an  order  porsuant  to  Section  11  of 
the  Art  apfmMng  an  exchange  offer  to 
be  made  in  cownectisii  with  an 
agreement  between  Security  First  and 
Capitol  pwseant  to  wiiich  certain  group 
variable  annuity  conAracts  issued  by  An 
CL  Acooont  wiD  be  reinsured  by 
Sutuiity  Rnt. 

FUing  Datee:  The  Application  was 
filed  on  May  11, 1989^  and  an 
anendnent  was  filed  on  July  28, 1989. 

Heariag  or  Notifkmtion  of  Hearing:  V 
no  hearing  ia  ordered,  the  application 
will  be  grairted.  Any  Interested  pereon 
may  request  a  hearing  on  this 
appHoatioo.  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  most 
be  teoeivBd  by  the  StC  by  S:30  p.m.,  en 
September  4,  uea  Rsqaeet  a  hearing  in 
writing.  giriDg  the  aatnre  of  your 
Merest  the  reasan  fisr  the  request  and 
the  issues  you  contest  Serre  Hn 
Applioaals  with  the  aeqaest  either 
penoaaMy  or  by  mail  and  also  sand  it  to 
the  Secretory  of  die  SSC.  akng  with 
proof  of  service  by  alEkkvit  or.  for 
attoraeys.  by  certifioste.  Raqaest 
notification  of  the  dflSe  of  a  heariiV  by 
writing  to  the  Secretsiy  of  the  SfiC 
ADOfiESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20499. 
AnplioaBts,  c/o  RotttlCT  eod  fohnaon. 
P.C.,  172S  K  Stoat  NW^  Sidte  SOa 
WashiogtaB,DCaOOQB. 

NoMf  M.  itsnw.  Staff  Attorney  (104 
271-2822.  or  Chflbni  B.  Utrscfa.  Acti^ 
Assietaal  Diractar  (202)  XTS-SOU  (Office 
of  loaoranca  Ptodocts  and  Lefsl 
ConpUoMe). 

fioflowtag  is  a  swmnary  of  the 
ap|)hoation;  flu  cooiplete  applicaHon  is 
avaiiaUe  isr  a  fse  fron  diher  the  SBCs 

Public  RsSsrenoe  Braaoh  fai  pcrsoB,  or 
ths  SBC%  csBBMrdol  copier  (800)  231- 
3282  (in  Maryland  (301)  2S«-«00}. 

AppBcsnto'  R^pwrsantaHons 


1.  Security  Htst  is  s  stodc  hie 
insurance  oompaaty  '^^■■<j<ihI  nnder  tlie 
laws  of  the  SUta  of  Oeiaware.  At 
Deoeosber  31. 1088  its  totol  ooosaiklBted 
asseU  were  opimmiaairly  f8ia2 
miUon  and  coBsatidotBd  ntained 
eoRdnss  won  apprashnately  $tS.S 
mlUiasL  SoGurity  Firal  is  ths  depositor  of 
the  SFL  AooobbL 

2.  The  SFL  Account  is  a  separata 
account  of  Security  l^cst  MtahUahad  as 
a  facility  for  the  issuance  of  iadividiial 
and  group  variable  aaouity  r'l^nH-^^ 
The  SFL  Account  haa  been  registered 
ujiderthe  Actas  a  unit  investment  trust 
stocel082. 

i.CtrfMiVS9  Is  a  stock  Ifft  bisnrance 
company  organized  laider  4ie  fanrs  tsf 


the  state  of  Colorado  in  1905.  At 
December  31,  lOm,  Capital  Life  had  total 
assets  of  approximately  S2.297.259  and 
retained  earnings  of  approximately 
$41,£18,00a  Capitol  Life  Is  the  depositor 
of  the  CL  Account. 

4.  The  CL  Accoanl  is  a  separate 
account  of  Capital  Ii£e  e^aUiahed  on 
September  20. 1S73  lor  the  poipose  of 
funding  certain  group  defened  variable 
annuity  contracts,  inchuiiog  contracts 
Issued  ia  cooaection  with  pluu 
qualifying  under  Section  457  of  the 
Internal  Revenoe  Code  (*'Code"J.  The  CL 
Accoont  i»  registered  uniier  die  Act  •»  a 
unit  investment  trust  The  CL  Aocosnt  is 
composed  of  five  "series^'  {Series  M.  B, 
G,  T,  and  I^  and  the  assets  of  eooh 
series  afc  iavested  in  shores  of  one  of 
die  f oUowJi^  diversified,  open  end 
management  investment oo^anies 
("Funds")  registeied  wder  the  Act  Ae 
Money  Market  Series  of  Geourity  Rnt 
Trust  the  Bond  Series  of  Seowity  First 
Trsst  the  Growth  and  laoone  Series  of 
Security  First  "nvst  T.  Rows  Mce 
Growth  Stock  F^nd,  sad  T.  Rowo  Prion 
PrioM  Ressrve  Fand.  faic*  corrsspoading 
respertiveiy  to  the  aforsrJitiansd  setjes. 

5.  It  is  proposed  that  vviafUs  MBndty 
coBtiacte  funded  in  the  CL  AoBOonl  isr 
enployeas  off  the  Ststo  of  Florida  and 
certain  other  Florida  ooiMy  and  local 
govemsnntal  agencies  (te  Xontrocts^ 
be  reinsandbysecarityRral.  A 
rfgiati  Bliuu  atatenent  nndar  the 
SeoBittiaa  Act  of  1833  osFsfto  N-« 
relating  to  ths  offer  to  ntnsnrc  and  tha 
assumpliaa  reinsiasnoe  of  tto  Contraols 
has  been  iBed  with  Ae  SBC  (File  No.  93- 
28823). 

&  nist  Ffamioial  is  ti^  principal 
undeiwritar  for  ^  CL  Aoooont 
oontracts.  Flrsl  Ftnandai  Is  rise  the 
pttedpol  underwriter  for  the  SFL 
Account  contracts. 

7.  Seenrity  nrst  md  Capitol  Life  hove 
enteres  into  an  ngreemest  porsoBitt  to 
wUch  the  Contracts  issued  by  ute  CL 
Aooonnt  wfflbe  reinsnrefl  by  security 
First  On  the  effettlve  dsfte  of  4ie 
agreement  sH  Pnnd  Aam  and  other 
assets  beM  by  Capitol  Lite  in  &e  (3< 
Accotmt  Bttr&otable  to  ifae  Contracts 
will  l>e  transiBcred  to  Security  Rrst  and 
will  be  allocated  to  the  91  Aocoont 
Tnereafler,  Security  Rrst  wffl  be 
respoosMc  ibr  afl  obligalions.  tnchuBag 
pre-existing  dauus.  nndtf  the  CoHtrack^ 
and  the  state  of  Florida  and  the  other 
Florida  cuuiily  and  locd  govenanentd 
agendes  wfll  lode  soktyto  Secority 
First  for  the  petrannancS  of  snch 
obligatilns.  l%e  CL  Account  a^ 
cuutiiiue  to  fond  group  vtifsUe  aimulty 
contracts  inchidiu  those  issued  tn 
connection  with  i^as  gikiSl^flag  ui^Isr 
sections  Wt,  «IS(b),  8DB,  ^d  iS7  of  the 
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Code.  Only  the  Florida  Section  457 
contracts  from  the  CL  Account  will  be 
reinsured  by  Security  First 

8.  In  effect  the  only  change  resulting 
fi*om  the  assumption  reinsurance  of  the 
Contracts  is  a  diange  in  the  insurance 
company  responsible  for  the 
performance  of  contractual  obligations. 
Security  First  has  substantial  assets  and 
retained  earnings  to  assure  the 
performance  of  its  obligations  under  the 
Contracts. 

9.  The  application  states  that  the  only 
reason  the  Applicants  may  not  rely  on 
Rule  lla-2  under  the  Act  is  because  that 
rule  requires  that  an  exchange  be  made 
by  separate  accounts  having  the  same  or 
affiliated  insurance  company  depositors 
or  sponsors.  Security  First  and  Capitol 
are  not  affiliated  insurance  companies; 
therefore.  Rule  lla-2  is  unavailable  for 
the  exchange  offer  associated  with  their 
reinsurance  proposal.  However, 
Applicants  represent  that  the  terms  of 
their  exchange  offer  meet  all  other 
conditions  of  Rule  lla-2.  hicluding  the 
conditions  concerning  administrative 
fees  and  sales  loads. 

10.  The  agreement  as  to  each  of  the 
Contracts  wiU  not  become  effective 
without  the  approval  of  the  assumption 
reinsurance  proposal  by  the  State  of 
Florida  and  each  of  the  Florida  county 
or  local  governmental  agenices.  In 
connection  with  the  reinsurance 
proposal,  each  of  the  Contract  owners 
(the  State  of  Florida  and  certain  of  its 
county  governments)  have  been  given 
the  right  to  choose  whether  they  will 
accept  the  transfer  to  Security  First  or 
remain  with  Capitol  in  accordance  with 
its  existing  agreement 

11.  No  change  in  any  terms  of  the 
Contracts,  Including  the  charges 
provided  for  thereunder,  will  be  made 
by  Security  First  in  connection  with  its 
reinsurance  of  the  Contracts.  No 
charges,  including  sales  or 
administrative  charges,  will  be  imposed 
upon  the  transfer  of  the  Contracts  to 
Security  First  The  aggregate  value  of 
accumulation  uidts  credited  to  an 
individual's  account  will  not  be  changed 
as  a  result  of  the  Contracts'  reinsurance 
by  Security  First  In  view  of  the  fact  that 
Fund  shares  held  by  the  CL  Account  will 
be  transferred  to  Security  First  and  the 
SFL  Account  on  the  date  the  assumption 
reinsurance  is  effective,  no  interrruption 
of  investment  performance  is 
anticipated. 

12.  No  charge,  including  sales  w 
administrative  charges,  will  be  assessed 
by  Security  Hrst  or  any  other  person  hi 
connection  with  the  assumption 
reinsurance  of  the  Contracts.  The  costs 
and  expenses  Security  First  incurs  in 
connec^on  with  the  assunmtion 
reinsurance  transaction  will  be  borne  by 


its  general  account  end  will  not  affect 
the  interests  of  Contract  owners  or 
participants. 

13.  The  application  states  that 
because  each  Contract  owner  will  not 
have  to  accept  Security  First's 
assumption  of  its  Contract  in  that  it  will 
be  given  the  right  to  remain  with 
Capitol,  the  proposed  assumption 
reinsurance  arrangement  may  be 
deemed  to  be  an  offer  of  exchange  of 
Contracts  issued  by  the  SFL  Account  for 
Contracts  issued  by  the  CL  Account  to 
which  Section  11  is  applicable. 

14.  No  chaige  will  be  imposed  in 
connection  with  the  assumption 
reinsurance,  and  none  of  the  terms  of 
the  Contracts  will  change  upon  their 
being  reinsured.  The  Contract  owner 
will  have  the  same  opportunity  as  it 
currently  has  to  invest  in  the  same 
underlying  Funds,  and  no  interruption  in 
its  investment  in  such  Funds  is 
anticipated.  In  addition,  the  Account 
value  at  the  time  of  the  reinsurance  of 
the  contracts  will  be  the  same  value  that 
would  have  existed  if  the  reinsurance 
has  not  taken  place. 

15.  Tlie  application  states  that  for  the 
above-stated  reasons,  the  offer  of 
exchange  involved  in  the  proposed 
assumption  reinsurance  arrangement 
should  be  approved  under  Section  11  of 
the  Act 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

looadMaCKats, 

Secretary. 

(FR  Doc  8B-19208  Filed  S-IS-SO;  &45  am] 

susw  coos  seis4i-a 

[Rsleaae  No.  17105/Flio  No.  812-7318] 
Saeurtty  Flrat  Ufa  Inauranca  Co,  •!  •■• 

Date:  August  la  1968. 
AOCNCV:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTKM:  Notice  of  application  for 
amended  order  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

Applicants:  Security  First  Life 
Insurance  Company  ("Setiurity  First"), 
Security  First  Life  Separate  Account  A 
(the  "SFL  Account")  and  Security  First 
Financial  Ina  ("First  Financial"). 

Relevant  1940  Act  Sections: 
Exemptions  requested  pursuant  to 
section  6(c)  of  die  1940  Act  firom 
sections  26(a)(2)(C)  and  27(c)(2)  thereof. 

Summary  of  Application:  Applicants 
seek  an  amended  order  to  perait  the 
deduction  of  mortality  and  expense  risk 
charges  in  connection  with  the  issuance 
of  certain  group  annuity  contracts  issued 
1^  the  Capitol  Life  Insurance  Company 
and  proposed  to  be  reinsured  by 
Security  Rrst  Life  Insurance  Company. 


Idling  Dates:  The  Application  was 
filed  on  May  11, 1989  and  amended  on 
July  19, 1989. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  pan.,  on 
September  4, 1989.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest  the  reason  for  the  request  and 
the  issues  you  contest  Serve  the 
AppUcant  with  the  request  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SBC  along  with 
proof  of  service  by  affidavit  or.  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 


:  Secretary,  SEC  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Routier  and  lohnson, 
P.C,  1725  K  Street  NW..  Suite  500. 
Washington.  DC  20006. 

FON  nMTMER  MPOMIATION  CONTACR 
Staff  Attorney  Nancy  M.  Rappa,  (202) 
272-2622,  or  Acting  Assistant  Director 
Clifford  E.  Kirsch,  (202)  272-2061  (Office 
of  Insurance  Products  and  Legal 
Compliance). 

aUPPLEMCNTAIIV  INRMMAT10N:  llie 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SECs 
Public  Reference  Branch  in  person,  or 
the  SECs  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

^ipUcant's  Representations 

1.  By  prior  application.  Applicants 
sought  an  order  pursuant  to  section  8(c) 
of  the  Act  for  exemptions  from  the 
provisions  of  sections  26(a)(2)(C)  and 
27(c)(2)  to  allow  Security  First  to  deduct 
from  the  SFL  Account  the  mortality  and 
expense  risk  charge  equal  to  .80%  on  an 
annual  basis  imposed  under  certain 
group  aimuity  contracts.  On  May  28, 
1982,  the  Commission  issued  an  Order 
granting  the  requested  relief  (Investment 
Company  Act  Release  No.  124S0).  By 
Order  dated  December  4. 1986 
(Investment  Company  Act  Release  No. 
15453),  the  Order  issued  in  1982  was 
amended  to  raise  the  mortality  and 
expense  risk  charge  to  1.25%  on  an 
annual  basis  and  to  include  certain 
individual  payment  deferred  annuity 
contracts  in  the  relief  previously  granted 
pursuant  to  sections  2e(a)(2)(C)  and 
27(c)(2). 

2.  The  purpose  of  the  application  is  to 
amend  the  most  recent  emended  Order 
of  December  4, 1986  to  include 
additional  group  flexible  payment 
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aoaoHj  coBlncti  rCsntrtctil  inte 
•x^B^aoa  froa  MClioa  2i(aX29(Q  ud 
27(^2)  previoody  puled.  Tb« 
CMtacts  an  poivflndblc  Mjrmsnt 
CMNRBd  nmdtjr  coBtrscts  which  m 
kNfltfcBi  hi  tnu  to  Tiiid^Sc  uinul^ 
c  jBliBtIs  tnosd  hy  OBjrttol  IJS9 
Smarate  Accoont  A  and  Th>  Gapttd 
Ltn  tamnca  CoaqiBfly  tX^ttol 
lifBr].  loa  THlabla  annalty  cootzacti 
unnd  by  nw  Gqiltal  lib  Separata 
Afloovflft  A  afs  Qm  MuiJBCil  of  an 
wcM^va  cedar  pfoaaaat  to  Saeboo  tl(c3 
iMaad  OB  Aiigiii^,  28^  19B1  (hveatnent 
Companj  AeiRalena  Ha  nnq 


ai(aXQ(C)  and  Br(ij(Z)  of  die  Art  to 
Buow  diahHpoahiBB  of  dw  uunlaMy 
and  expanea  iWc  cwaTy  of  JHft  on  an 
anniml  baaia  iaopoaad  uiidai  nie  Gapttol 
Life  ooBtracAa.  Gailalu  Capital  Ufa 
oontracjia  ate  pfopoaed  to  be  reinaarBd 
by  SaoKidr  Ffaat  Ufa  pwaant  lo  a 
registialioa  alatoBaat  Uad  (»  Font  N-« 

under  Um  SMsdtiaa  Act  of  IMS  CUBS 
Act")  (Fla  No.  SS-MKS).  AM  lana  of 
die  Capitol  life  CoirtBBeta  will  muiB 
the  same,  Induding  the  level  of  die 
mortaoty  and  axpenae  tMe  tteiga. 

S^Sanrity  First  Is  a  atock  life 
inswaaoa  caaipaaiy  oraanlsed  asder  Iha 
laws  of  the  alata  of  Delaware. 

4.  The  8R.  Aoooont.  a  aeparato 
account  of  Security  Hnt  issaes  oerMa 
group  variable  aBDiii^GoolFactB.  The 
Separate  Acooant  is  lagisteied  uodar  Am 
Act  asa  aattinvaskoent  trust 

5.  The  SFL  Account  consists  of  five 
Series:  Series  U  &  a  T  and  P.  wUdi 
respadivBi^  faivest  saldy  in  the  jhaias 
of  die  Mooay  Mailcet  Series  of  Secarlty 
First  Tmst.  the  Bond  Series  of  Security 
First  Trust,  die  Grawdi  and  faiooaa 


Series  of  SMwity  First  Trust.  T.  Rowe 
Price  Growth  Stock  Fund,  hic.  and  T. 
Rowe  Price  Mme  Reserve  Fund.  Ina 
r'Funds").  Each  of  the  hinds  is  an  open- 
end  ifiverslBsd  aianageiDent  investment 
caapu^  rtglsterad  under  &e  Act 

6.  The  Contracts  are  (teripwd  for 
issuance  to  plans  qualifying  for  special 
tax  treatment  under  secttons  «n.  408 
and  40S(b)  of  the  Internal  Revenue  Goda 
("Coder)  or  aecMon  457  deferred 
compeasation  plans.  Purchase  pajrments 
under  the  Gon^cts  are  made  to  the 
general  account  of  Security  Fliit.  and 
then  transferred  to  die  ^L  Account  The 
minimnm  monthly  pfurchase  payment  is 

VZUi  Wttiiaa  *"""*'  wniiliiimii  prwiiiliiin 

of  $240.  Certahi  charges  and  deductions 
will  be  made  to  the  Contract  vabe. 

7.  Ho  deducduu  for  sales  cStarges  wffi 
oe  made  voai  punJiase  payments 
received  andsF  Sn  Contracts;  howevei. 
a  sales  diarge  may  be  imposed  upon 

electadoy  na 
the  resultiaf  I 


beliaaafauadlel 
to  provide  vadaUa  i 
Each  transfer  of  amounts  froai  the 
general  aooBVBt  to  dM  Sepaiate  Accoant 
is  traetad  as  a  aarreadsr  fioB  the 
general  acoouat  aadas  such  is  subjaol 
to  lh»fDlbwii«  chaifB  (which  My  ha 
deemed  a  sales  chaxfe): 


Iteanri 
oslendar  yur  iBDowl^  Om  f^yBMoL 

4%  OB  pqraieBts  SBSffdsiad  ia  Srd 
calendar  y—rlcBowlngthsynymanL 

M  on  payineiai  sormdcnd  In  4(h 
cswodar  year  following  the  piynieBts. 

0%  SB  pejnNBtt  enRaBacnd  to  9d  and 
■ubt 


If  the  sales  darge  haposed  { 

siareadatssboBthogeniBBalai 

insufficient  to  Govar  fta  costs  of 
distrUaidflg  tha  Conttaots.  die  dafidency 
will  be  OMt  from  Saoarity  Ftost  Life's 
ganatal  acoouat.  which  may  indade 
wmouats  derived  from  ths  aioiiaiHy  and 
expense  risk  charge.  If  a  partidpant 
etaots  to  ivpiy  his  geaaial  aooouai  a^ 
Separate  Acoouot  values  to  provids 
either  fixed  or  variable  annui^ 
paymants  aadar  any  available  annaity 
o^oa.  Security  Rist  will  raoompote  the 
general  account  value  of  his  intereet  ia 
the  Contract  to  restore  any  sales  chaige 
imposed  upon  transftrs  to  the  Separate 
Account  (including  interest  that  would 
have  accumulated  at  rates  that  are  used 
to  determine  the  general  account 
annuity  values,  but  exdudiog  aigr 
prendrim  taxes  diat  may  have  been 
deducted)  imposed  on  die  amounts 
previously  transferred  from  die  general 
account  to  die  Separate  Account 

S.  Subject  to  restitotions  dtat  may  be 
imposed  by  the  Code^  a  participant  oiay 
make  part^  or  comiiete  aatrendan 
from  the  general  aoooimt  or  the  SFL 
Account  Series  caah  vahies.  Suoendars 
from  the  geaeial  aooaaat  wid  be  s«b}act 
to  the  sales  charge  dfsoasaed  above,  as 
weU  as  tiie  910  nxed  anrrender  charge. 

9.  At  the  end  of  eadi  Contract  or 
certificate  year,  or  on  the  date  that  an 
indfvkhial's  account  b  cancefled  as  a 
resitn  of  a  complete  laden^ition  (niould 
such  redemption  occar  prior  to  the  end 
of  such  year).  Security  First  has  the  r^t 
to  deduct  an  admini^rative  diarge 
equal  to  t27Ja  phnlZJOfor  eadi 
Series  for  wUiJu  there  are  accumolatian 
units  lodaded  in  die  vahe  of  diat 
indivldQars  account  Ihas,  the  annual 
aduitinstiatlve  charge  will  rai^e  from  a 
iiialiiiam  of  $30JP0  to  a  maidnmm  of 
PWOO.  lae  aumiiiietstlve  csasge  is 
oeslgnaa  to  cover  the  autoal  coats  of 
admhiistering  the  Contracts. 


laia 
to 
aimBaIly)is 


USaonftynnrsfBa 
minimum  death 
die 


die  loss  will  fall  on  Security  Hitt 
GonsaBselr.  if  the  aiwno  te  1 
suffidsnttoi 

ba  a  prafit  to  SecHi^  FIcsL' 
IL  Appyoaato  la^aaaat  thai  Ae 

:lsasi—i<byvh<aaaf 


die 


latee  oaaaotbe  ohanged 


mortality  risk  charge  or  %e 


risk  diarge  Is  hisaffideat  to  cover  actaal 
costs,  SaoKtty  Fhat  Life  wB  bear  dw 
loss.  To  dM  extent  Oat  the  dierges 
exceed  adad  costs,  Secarity  Rrel  Ufa. 
at  its  wscretlon,  BMy  ass  the  excess  to 
offset  losses  when  the  thaiges  are 
insufficient  to  cover  expeneea. 

12.  Appooants  assert  dtat  the 
mortality  and  expense  risk  diarge  of 
.89%  IS  reasonat>le  ia  rnatioa  to  die 
nslcB  assBBied  by  Security  Rrst  U£b 
under  die  Contrads,  is  consistent  with 
the  protedion  of  luvesluss  insofar  as  It 
is  designed  to  be  cuupeBtivB  whOe  not 
exposing  Security  First  to  undue  risk  of 
loss,  and  falls  within  thoTapge  of  sfaidlar 
charges  imposed  under  oompetitive 
variable  annuity  products.  AppBcairts 
represent  diat  die  mortality  and  expensa 
risk  charge  is  reasonable  to  amount  as 
determined  by  industry  yradice  wldi 
resped  to  oonparaUe  aaiiully  products. 
Appocants  state  that  tliis  representation 
is  based  on  dieir  anaqrsiB  of  pubUdy 
available  iufurmallun  about  similar 
industry  practices,  taldng  into 
consideration  such  factors  as  current 
charge  levels  and  die  existence  of 
expense  charge  gaarantees  and 
guaranteed  amn%  rates.  Apphcasts 
fuidier  iqiresent  diat  Security  First  wlB 
maintain  at  its  home  office  a 
memorandum,  available  to  the 
Comodssian.  setting  fonrth  in  detail  the 
products  analyzed  in  die  course  of,  and 
die  metlndology  and  reaults  ot  SecurHy 
First's  comparative  survey. 

13.  Applicants  adcnoWledge  diataiy 
profit  realized  from  the  mortality  and 
expense  risk  diarge  may  Im  viewed  by 
the  Commisdcn  as  bdzy  offset  by 
disti  IbutioB  expenses  not  reinibatsed  bjr 
the  sales  dnoge.  Security  Fbat  has 
condaded  that  diare  b  a  raasonabla 
llkeUhood  diat  die  propoeeddislzftotlon 
financii^  anaagemant  wfll  benefit  die 
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Separate  Acooant  and  tta 
Contractowneu.  The  baab 

oondnaionbaetforthfaia! 

which  wiU  ha  maintained  by  Seowity 
First  at  Ito  admhdstiativa  oCkaa  and 
will  be  made  available  to  die 
Commission. 

14.  Security  First  also  repraeente  dut 
the  Separate  Account  will  cmly  invest  in 
management  investment  ''**™f9r\\n  that 
undertake,  in  the  event  sudi  "nrmpawy 
adopts  a  plan  under  Rule  12I>-1  to 
finance  distribution  expeoaes,  to  have  a 
board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  biterested 
persons  of  the  oorapany.  focmulate  and 
approve  such  plan  under  Rule  I2b-1. 

For  ths  Commission,  by  &b  IMvirton  of 
invastmsBl  ItAaBagenwiit  pnraaant  to 
dslafBtsdaeaiority. 
looadiaa  G.  Kail. 
SecrHtay. 

(Ht  Doe.  aB-19210  Filed  8-15-88:  S.-4S  am] 
Eseie-ei-a 


StlAI  I  BUSINESS  ADMIWOTBATIOW 

(DactaraHon  Of  Dbaater  Loan  Araaa 
#2372  and  #2374) 

New  JafMy;  Oadaradon  of  Obaatar 
Loan  Area;  (And  Conttguoua  Oounttat 
in  the  Stato  of  Pannayivania) 

Burlington  County  and  die  contigoooa 
counties  of  Camden.  Atlantic  Ocean. 
Monmouth  and  Mercer  to  the  Stete  of 
New  Jersey  and  the  contiguous  counties 
of  Backs  and  Philadelphia  in  the  State  of 
Pennsylvania,  constitote  a  disaster  area 
as  a  result  of  damages  bom  severe  rain 
storms  and  flooding  which  oocurred  on 
July  5di  and  Bdi.  1980.  Applications  &r 
loans  for  physical  damage  may  be  filed 
until  dose  of  business  on  October  8, 
1989,  and  for  economic  iniury  until  the 
close  of  business  on  May  8.  igoa  at  the 
following  address:  Disaster  Area  1 
Office,  Small  Business  Administration. 
15-01  Broadway.  Fair  Lawn,  NJ  074ia  or 
odier  locally  announced  locations. 

The  interest  rates  are: 


PSRM 

Homwwrws  witti  cradtt  avaiaMs  «Im- 

SjOOO 
4O00 

HOfNMWIfWS    wMhOUt    CfBdR    SVBNlftlto 

•Aim. 

anoo 

BuWwtaw  and  mvpron  organbaBont 

4.000 

4M0 

auB 

Oenn  fhtduans  jiwHwiai  *"!]"*' f- 

„ 1  to  drfs  L..— 

1 237308  far  physical  dattage  and 
881800  for  aoonoBBto  injury  far  die  Slate 
(tf  New  Jersey,  and  2374b8  and  881000 

for  die  State  of  Pennsylvania. 


(Catalog  of  Fsdwal 
Prognai  Noa.  80002  and  SflOOa.) 
Date:  Aaaart  81 1888. 


[FR  Doa  88-191M  Filed  8-15-80;  8«  am) 


LRF  CapMI  LP.;  FBng  of  M 
ApplcaHon  for  a  Uoanoa  to 

aaa 


[ 


Na  01/01-0847] 

NoMce  te  hereby  given  of  dw  filii^  of 
aa  appUoatfon  widi  die  SmaO  Busfawas 
A<fariniatration  (SEA)  parsnant  to 
Section  107.102  of  die  Regulations 
governing  small  business  in<estnieut 
companies  (IS  CFR  107.102  (1900))  by 
LRF  Capital  LP.,  180  Weds  Avenae. 
Newton.  Massachusette  02150,  for  a 
license  to  operate  as  a  small  business 
investment  company  [SBtQ  under  die 
Small  Busfaiess  Investment  Ad  of  1968, 
as  amended.  (15  U.S.,C  et  seq.\.  and  die 
Rules  and  Regulations  promu^ted 
thereunder. 

The  formation  and  licensing  of  a 
limited  partnership  SBIC  is  subjed  to 
the  provisions  of  fi  107.4  of  die 
Re^ilations. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Applicant  are  aa 
follows: 


G«nanl  partnar 
LRF  CtfMH  Ootp..  ira  Wslto  Avenua, 

Newton,  MaMachusatts  021 58 

UnMMj  partnwt. 
LRF   Invaabnenta.    Inc..    189  WaSs 
AwaniMt    Hmtan.    MaasachuwOs 
021SS 


JJ  Inwattmam  Company,  188  WaSt 
Avanua,  Nawton,  MatsachuwOs 
0819S 


WO 

eoi) 

30O 


LRF  Capital  LP.  wiU  be  managed  by 
LRF  Investmente,  Inc.  The  ofRcers  and 
diredors  of  LRF  Investmente  are: 


iloaapti  M.  Lkway,  180  Wfate 

08188- 


agaol 


tSO  mat  Mmnm, 
021 58. 


874 


Matters  havolved  in  SBA's 
consideration  of  die  applicatioa  inrhids 
the  general  hnsiness  reputation  aad 
charadar  of  die  prapoeed  owners  and 
management,  and  the  probabUity  of 
suocMS&d  operations  of  tha  new 

f  uny  nnilnr  thnir  niniiayiiMail. 

induding  prafitabUity  and  fiimtfjil 
souxulness  hi  accordance  widi  die  Ad 
and  Regulations. 

Nodes  b  hereby  given  diat  any  per 
may.  aot  later  thui  30  days  from  the 
date  of  publication  of  dib  Notice,  aabadt 
written  comments  on  the  proposed  SBK! 
to  the  Deputy  Assodate  Adminbtratar   ' 
for  Investment.  Small  Business 
Admbdslraticm.  1441  'T"  Street  NW. 
WasUagton,  DC  20418. 

A  copy  of  dds  Notice  will  be 
publidied  in  a  newspaper  of  general 
circulation  hi  Newton,  Massachusetts. 


(Catalog  of  FadanlDomaatki 

Programs  Na  sejnt  Small  Busteass 
Invaatmant  Companiet.) 

Date:Aj]giutai9B0. 

Robert  G.  LiDebeny, 

Deputy  AMOciateAdmiiuatmtar  far 
Investment 

[FR  Doa  88-19165  Filed  8-15-80: 8:45  am] 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 


»*2r*       [Dodtdlte.  801-881 


RaQuaet  for  Coniineiite  on 
DatarmtoaHon  Under  Section  304  of 
ttia  Trade  Act  of  1974, 88  Amondad. 
Ralatino  to  Argantlna'a  PoOdae  and 
Pracdcaa  ¥mh  Redact  To  ProvMbtg 
AdaqiMto  and  EffacMva  hrtoBactual 
Property  Rls^rta  Protection  for 


AOCNCv:  Office  of  die  United  States 

Trade  Representative. 

action:  Notice  of  request  ior  written 

commente  on  determinations  under 

section  304  of  die  Trade  Ad  of  1974  (die 

"Trade  Ad^  as  amended.  19  U.S.C 

2414. 


«rj 


I DATV:  Angiistl4, 1980. 
•UMMARV:  Pursuant  to  section  304(aX23 
of  die  Trade  Ad.  19  U.S.C  2414,  •» 

amended  by  section  1301  of  the 
Omidbus  Trade  and  Conqietldveness 


I 
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Act  of  1968.  the  United  States  Trade 
Representative  ("USTR")  is  required  to 
determine  on  or  before  September  23, 
1988.  whether  the  Argentina  practices  at 
issue  are  unreasonable  and  burden  or 
restrict  U.S.  commerce,  within  the 
meaning  of  section  301(a](l)(B](ii)  or 
301(b)(1).  19  U.S.C  2411(a](l)(B)(u)  and 
19  U.S.C  2411(b)(1),  respectively.  The 
Trade  Representative  is  also  considering 
appropriate  action  (subject  to  the 
specific  direction,  if  any,  of  the 
Ftesident)  in  response  to  Argentina's 
practices.  The  USTR  welcomes  written 
comments  regarding  such 
determinations  with  respect  to  the 
subject  Argentine  government  practices. 
DATO:  Written  comments  from 
interested  persons  are  due  by  noon  on 
September  12. 1988.  at  the  Office  of  the 
U.S.  Tnda  Representative.  Executive 
Office  of  the  President  Room  223, 600 
17th  Street,  NW.,  Washington,  DC  20506. 
AOomsae  Comments  should  be 
addressed  to  the  Chairman,  Section  301 
Committee,  Office  of  the  United  States 
Trade  Representative,  Room  223, 600 
17th  St.,  NW..  Washington,  DC  20506. 

PON  PURTMR  WlfOHmTlOW  CONTACH 
Jon  Huenemann,  Director  of  BrazU  and 
Southern  Cone  Affairs,  Office  of  the 
United  States  Trade  Reprebentative,  at 
(202)  395-«igo,  or  Catherine  Field, 
Associate  General  Counsel.  Office  of  the 
United  States  Trade  Representative,  at 
(202)395-3432. 
SUPKIMiNTAIIV  WFOWMATIOM.  On 

August  10, 1988.  the  Pharmaceutical 
Manufacturers  Association  (PMA)  filed 
a  petition  under  section  302  of  the  Trade 
Act  of  1974,  as  amended,  requesting 
USTR  to  initiate  an  investigation  of 
Argentina's  acts,  policies  and  pradices 
related  to  the  denial  of  product  patent 
protection  for  pharmaceuticals  and 
pharmaceutical  product  registration 
practices  which  PMA  believes  are 
unreasonable  and  burden  or  restrict  U.S. 
commerce. 

In  adtUtion  to  the  complaint 
concerning  Argentina's  denial  of  the 
product  patent  protection  for 
I^armaceuticals,  PMA's  petition 
complains  about  the  following  matters: 
(1)  A  provision  in  the  Argentina  patent 
law  iwoviding  that  patents  lapse,  i.e. 
protection  ends,  if  the  invention  is  not 
woriced  in  Argentina  within  two  years 
after  grant  of  the  patent:  (2)  lack  of 
injunctive  relief  for  patent  infringement 
and  inadequate  monetary  fines;  (3) 
failure  to  shift  the  burden  of  proof  that  a 
particular  process  does  not  infringe  a 
process  patent:  and  (4)  a  combination  of 
regulations  on  pharmaceutical 
registration  that  allegedly  discriminate 
against  U.S.  firms  that  invent 
imarmaceuticals  and  permit  copiers  to 


enter  the  market  before  the  inventor  in 
some  cases  and  market  pharmaceuticals 
at  prices  that  do  not  reflect  the  cost  of 
developing  and  marketing  the 
pharmaceutical. 

On  September  23, 19B8,  the  U.S.  Trade 
Representative  initiated  an  investigation 
of  the  Argentina  government's  policies 
and  practices  related  to  providing 
adequate  and  effective  intellectual 
property  protection  for  pharmaceuticals. 
USTR  requested  consultations  with  the 
Government  of  Argentina  as  required  by 
section  303(a)  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  Bilateral 
consultations  were  held  with  Argentina 
during  the  course  of  the  investigation. 
Pursuant  to  19  U.S.C.  2414,  as  amended 
by  section  1301  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988,  the 
USTR  is  required  to  determine  whether 
such  practices  of  the  Government  of 
Argentina  are  unreasonable  and  burden 
or  restarict  U.S.  commerce.  The  USTR  is 
also  considering  appropriate  action 
(subject  to  the  specifia  direction,  if  any, 
of  the  President)  in  reqionse  to 
Argentina's  practices. 

Public  Comment 

The  public  is  invited  to  comment  on: 
(1)  Whether  the  Argentina  policies  and 
practices  at  issue  are  actionable  under 
section  301;  (2)  the  bufden  or  restriction 
on  U.S.  commerce  caused  by 
Argentina's  practices;  and  (3) 
appropriate  action  to  be  taken  in 
response  to  Argentina's  practices.  The 
comments  submitted  will  be  considered 
in  determining  actionability  under 
section  301  and  in  recommending  any 
action  under  section  301  to  the  USTR. 
All  written  sufanissioas  must  be  filed  in 
accordance  with  15  CFR  Part  2006.8. 
Submissions  are  to  be  submitted  in 
twenty  (20)  copies,  in  English,  by  noon 
on  September  12, 1989  to  Chairman, 
Section  301  Committee.  Office  of  the 
U.S.  Trade  Representative.  Room  223, 
600 17th  Street,  NW.,  Washington,  DC 
20506.  , 

loshua  B.  Bolten,  | 

General  Counsel. 

(FR  Doc  80-1S373  Rled  8-15-89;  8:45  am] 
MJJNQ  OOOC  aiM-M-ll 


DEPARTMENT  OF  TRANSPORTATION 

Fadtrai  Highway  AdaUniatration 

Environinantal  Inpaot  Statamant: 
MHwaukaa  and  Wauliaaha  Countlaa, 
Wiaconain 

MOtcr.  Federal  Highway 
Administration  (FHWA).  DOT. 

action:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubbo  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Milwaukee  and  Waukesha  Counties, 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jackie  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard, 
Madison,  Wisconsin  53705-4905. 
Telephone  (608)  264-5967. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  improve  the  highway 
and  street  network  in  the  northwestern 
portion  of  Milwaukee  County. 
Specifically,  improvements  are  being 
considered  for  the  Zoo  Freeway  (USH 
45]  from  Lilly  Road  to  Florist  Avenue, 
\he  Fond  du  Lac  Freeway  (STH 145) 
from  Lilly  Road  to  North  99th  Street, 
West  Good  Hope  Road  from  Lilly  Road 
to  Nortii  99tii  Street,  North  lOTtii  Stieet 
from  Appleton  Avenue  to  Greenwood 
Terrace,  Bradley  Road  fram  Olst  Street 
through  124th  Street  to  Leon  Road,  North 
124th  Sti^et  from  West  Good  Hope  Road 
to  West  Brown  Deer  Road,  the  proposed 
Metro  Centre  and  Park  Place  Roads, 
relocated  114th  Sti^et  from  Mill  Road  to 
Metro  Centre,  and  relocated  llSth  Street 
from  Appleton  Avenue  to  124th  Street  at 
Fond  du  Lac  Avenue. 

The  proposed  action  is  considered 
necessary  to  provide  for  existing  and 
future  projected  traffic  demand. 
Alternatives  under  consideration 
iiKlude:  (1)  Taking  no  action;  (2) 
widening  the  existing  two-lane  roads  to 
four-lane  divided  section!  (with  and 
without  paridng);  (3)  widening  the 
existing  two-lane  roads  to  four-lane 
undivided  sections  (with  and  without 
parking).  Alternatives  2  and  3  also 
include  access  to  the  proposed  Metro 
Centre  development  and  improvements 
to  the  existing  highway  access  ramps. 
Design  variations  of  grade  and 
alinement  will  be  incorporated  into  and 
studied  with  the  various  build 
alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  A  series  of  public  meetings 
will  be  held  in  Milwaukee  County 
during  1989  and  1990.  In  addition,  a 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  pubUc  and  agency 
review  and  comment  prior  to  the  public 
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hearing.  A  formal  scoping  meetiag  Is  nol^ 
planned  at  this  time. 

To  ensure  that  a  full  range  of  issues 
related  to  this  proposed  action  are 
addressed,  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  iaterested  parties. 
Comments  or  questions  concerning  tide 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic 
Assistance  ftogram  Number  20.206, 
Highway  IMiuuiing  and  Constmctioii. 
The  regulations  Implementing  Executhre 
Order  12372  r^arding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program.) 

Issued  on:  August  7. 198a 
Frank  M.liUfir, 

Division  Administrator  Madison.  Wisconsin. 
[FR  Doc.  fle-UU7  Filad  8-15-ae;  8i4S  am] 


Rasaarch  and  Special  Programs 
Admlniatratlon 

Maattngs  Of  PIpaina  Safaty  Advlaory 
Comnilltaai 

In  the  Federal  Register  issue  of 
Thursday.  July  27, 1989,  page  31279, 
notice  was  published  of  upcoming 
meettaigs  of  the  Tedhnical  Pipeline 
Safety  Standards  Committee  and  die 
Technical  Hazardons  liquid  Pipeline 
Safety  Standards  Committee.  The 
schedules  and  agendas  for  the  moetings 
given  in  that  notice  have  been  revised. 
llie  present  notice  sets  forth  du  revised 
schedules  and  agendas.  Each  meeting 
will  be  hi  Room  4234-4238.  Nassif 
Building.  400  Seventh  Street  SW., 
Washington,  DC206Ba 


On  September  12. 1989,  at  9«0  a.m., 
the  Technical  Pipeline  Safety  Standards 
Committee  will  meet  to  discuss  and  vote 
on  the  technical  feasibility, 
reasonableness,  and  practicability  of 
proposed  rules  regarding: 

•  Determining  the  Extent  of  Corrosion 
on  Gas  Pipelines  (54  FR  27091.  June  27. 
1989} 

•  Gas  Gathering  Line  Definition 

•  Pipeline  Inventory 

•  Gas  Detection  and  Monitoring  in 
Compressor  Station  BuildiDgs. 

In  addition,  the  committee  will 
informally  dieciiss  an  Advance  Notice  of 
Proposed  Rolemaking  regarding 
transportation  of  hydrogen  sulfide  by 
gas  pipelines  (54  FR  24361,  June  7, 1989). 
and  stodies  in  progress  regarding  the 
use  of  internal  inspection  and  flow 
restilction  devices  (54  FR  20945  and 
20948.  May  U.  1989). 

On  September  13, 1989,  at  9:00  a.m., 
the  Technical  Fipeiine  Safety  Standards 
Committee  and  the  Technical 
HazardDus  Uqidd  Pipeline  Safety 
Standards  Committee  will  meet  f  otaitiy. 
The  joint  meeting  will  adjoom  at  noon. 
The  Administratar  of  the  Research  and 
Special  Propams  Administration  will 
lead  a  general  discussion  of  die 
following  topics  and  of  suggestions  from 
committee  members  to  enhance  the 
pipeline  safety  program: 

•  Roles  of  pipeline  adviaoty 
committees 

•  Electric  resistance  weld  report 

•  Regidatory  issues  regarding 
customw-owned  gas  service  Urns, 
teimioal  tanks,  and  basardotts  liquid 
pipelines  operating  at  20  percent  or  less 
of  the  specified  mfadranm  yidd  streiigtfi 

•  HJL  2417  and  RR.  2430 

•  Hydrostatic  testing  certain 
hazardous  liquid  pipelines. 

On  September  14, 1989,  at  9:00  a.m.. 
the  Tedmical  Hasmdous  Liquid  Plpdine 


Safety  Btaadards  Committee  wffl  meet 
to  discuss  and  vote  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  proposed  rules 
regarding: 

•  Transportation  of  Carbon  Dioxide 
by  Pipeline 

•  Operatioa  and  Maintenance 
Procedures  for  Pipelines 

•  Pipeline  Inventory. 

In  addition,  the  committee  will 
informally  discuas  studies  in  progrses 
regarding  the  use  of  internal  <«f|iiHitgii 
and  flow  restriction  devices  (54  FR  20945 
and  20948,  May  15, 1989). 

Each  meeetiqg  will  be  open  to  the 
public  bat  attendance  will  be  lindted  to 
the  space  available.  With  approval  of 
the  &cecutive  Director  of  (he 
Committees,  members  of  die  pnbbc  may 
present  oral  statements  on  the  subjects. 
Due  to  the  limited  time  available,  each 
person  who  wants  to  make  an  oral 
statement  must  notify  Linda  Graver, 
Room  8417,  Nasaif  Building,  400  Seventh 
Stnet  SW..  Washington.  DC  20S0a 
telephone  (202)  968-ie4a  mt  later  diaa 
September  a  198a  of  dm  topics  to  be 
addreaeed  and  the  time  reqaeetad  to 
address  each  topic.  The  presiding  offioer 
may  deny  any  reqaest  to  preaeut  an  oral 
statement  and  may  limit  the  time  of  any 
oral  presentetion.  Members  of  ^  poUic 
may  present  written  statements  to  the 
committees  before  or  after  any  meeting. 

(Section  10(a)(2)  of  die  PMhrd  Adviaonr 
Committee  Act  (Pub.  L  92-4S3]). 
Dated  Aagaat  U.  1909. 

rDel 


Executife  Director  of  Urn  Tedmical  Kpetim 

Safety  SUmdOrdianiHwdttoe  aadthe 

Technical  Hatanium  Liquid  PtpeUme  Safety 

StambrdbCoaaaittee. 

(FR  Doc  ae-ISlSi  Filed  S-15-a8(  S3«S  ai4 


33812 


Sunshine  Act  Meetings 


F«dml  Ragitter 
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This  MCtion  of  the  FEDERAL  REGISTER 

COfHHnB  nOOCM  Oi   tiWOilnfll   pUDRSnM 

undsf  the  "Govwranont  In  ttw  Sunshine 
Act"  (Pub.  L  04-409)  5  U.S.&  5S2b<e)(3). 


SYSTEM  BOARD  OP 


Tim  AND  DATE  9*^  a  JD^  Monday. 
August  21, 1989. 

KACi:  Matriner  S.  Ecdes  Federal 
Reserve  Board  Buildkig.  C  Street 
entrance  between  20th  and  21st  Streets. 
NW..  Washington,  DC  20551. 

status:  Open. 

MATmS  TO  SI  CONSIDIRIO: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
Is  anticipited  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Consideration  of  request  by  Qtiooip,  New 

York,  New  Yoric,  for  relief  from 
conditions  imposed  on  tandem 
operations  between  Citicorp's  savings 
association  subsidiaries  and  its  other 
subsidiaries.  (Proposed  eariier  for  public 
comment:  Docket  Na  R^)663] 

Discussion  Agenda 

2.  Consideration  of  issues  under  the  Primary 

Dealers  Act  of  19e&  (Proposed  eaitier  for 
public  comment:  Docket  No.  R-0668) 

3.  Any  items  carried  forward  from  a 

inevionsly  announced  meeting. 
No(a<— This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  avaUable  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  |5  per  cassette  by 
calling  (202)  452-3884  or  by  writing  to: 
Freedom  of  Information  Office.  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  DC  20551. 

CONTACT  PERSON  TOR  MORI 

inpormation:  Mr.  loseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated  August  14, 1980. 

Jaonifer  J.  lohBsao. 

Associate  Secretary  of  the  Board. 

[FR  Doc.  80-19338  Filed  8-14-80:  UHa  am.] 


place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington.  DC  20551. 


SYSTEM  BOARD  OP 


I DATK  Approximately  10:30 
a  jn..  Monday,  August  21. 1089,  following 
■  recess  at  the  conclusion  of  the  open 
oieeting. 


STATUS:  Closed. 

MATTERS  TO  SB  CONSIDEREO: 

1.  Proposed  acquisition  of  computer 

equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments, 
and  salary  actions]  involving  individual 
Federal  Reserve  System  employees. 
S.  Any  items  carried  forfvard  from  a 
previously  announced  meeting. 

CONTACT  PERSON  POR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p  jn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meethig. 

Dated:  August  14, 1980. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  89-19339  Filed  8-14-89: 11:03  am] 
BHJJNQ  COOK  SS10-01-M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

TIME  AND  date:  10:00  a.m.,  August  21, 
1989. 

place:  5th  Floor,  Conference  Room,  805 
Fifteenth  Street,  NW„  Washington,  DC 

status:  Open.         j 

MATTERS  TO  BE  CONSDERED: 

1.  Approval  of  the  minutes  of  last  meeting. 

2.  Thrift  Savings  Plan  activities  report  by  the 

Executive  Director. 

3.  Quarterly  review  of  investment 

performance. 

4.  Review  of  loan  subsystem  audit  report 

CONTACT  PERSON  POR  MORE 
mPORMATKHC  Tom  lYabucco,  Director, 
Office  of  External  Affairs,  (202)  523- 

56ea 

Dated:  August  14, 1980. 

Vnade  X.  Cavanaugh,  | 

Executive  Director  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  80-19300  Filed  8-14-80;  10:37  am] 


UNtTED  STATES  INTERNATIONAL  TRADE 
COMMISSION  I 

USITCSE-M-2S 

TIME  AND  DATE  Thursday,  August  24, 

1989  at  11:00  a  jn. 

PLACE:  Room  101, 500  E  Street,  SW.. 

Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  Minutes 

3.  Ratification 

4.  Petitions  and  Complaints  I 

5.  Inv.  No.  731-TA-424  (F)  (Martial  Arts 

Uniforms  from  Taiwan)— briefing  and 

vote. 
8.  Inv.  No.  701-TA-2g7  (F)  and  731-TA-422 

(F)  (New  Steel  Rails  fitxn  Canada)— 

briefing  and  vote. 
7.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason, 
Secretary,  (202)  252-1000. 

Dated:  August  9, 1988. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  80-19297  Filed  8-14-89: 10-J4  a  jn.] 


UNITED  STATES  INTERNATIONAL  TRADE 


USrrC  SE-M-29 

TIME  AND  date:  Monday,  August  28. 
1989  at  11:00  a.m. 

place:  Room  lOl,  500  E  Street,  SW^ 
Washington,  DC  20436. 
status:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Inv.  701-TA-2g8  (F)  (Fresh,  Chilled,  or 
Frozen  Pork  from  Canada)— briefing  and 
vote. 

CONTACT  PERSON  FOR  MORS 

information:  Kenneth  R.  Mason, 
Secretary.  (202)  252-lOOa 

Dated:  August  la  1989. 
Kenneth  R.  Mason, 
Secretary. 
[FR  Do&  80-19298  Filed  8-14-89;  10:34  a  jn.] 
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UNITED  STATES  INTERNATIONAL  TRADS 


usrrc) 

TIMS  AND  date:  Wednesday.  August  3a 

1989  at  3:00  p.m. 

PLACS:  Room  101, 500  E  Street.  SW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 
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MATTERS  TO  BE  CONSIDERED: 

1.  Agenda 

2.  K^utes 

3.  Ratification 

4.  Petitions  and  Complaints 

5.  Inv.  No.  701-TA-300  (P)  and  731-TA-438 

(P)  (Limousines  from  Canada)— briefing 
and  vote. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason. 
Secretary,  (202)  252-1000. 

Dated:  August  10, 1989. 
Kenneth  R.  Mason, 
Secretary. 

[FR  Doc.  89-19209  Filed  S-14-89;  10-J4  B.m.] 
eaiMO  CODE  TOSMa-M 

RESOLUTION  TRUST  CORPORATION 

Agency  Meeting 
[0003-RTC] 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:12  p.m.  on  Wednesday,  August  9, 
1989,  the  Board  of  Directors  of  the 
Resolution  Trust  Corporation  met  in 
closed  session  to  consider  (1) 
Delegations  of  auUiority  with  respect  to 
RTC  matters;  (2)  matters  relating  to  tiie 
resolution  of  certain  depository 
institutions  placed  in  conversatorship 
under  the  joint  regulatory  oversi^t 
program;  and  (3)  matters  regarding 
RTC's  supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarice  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  M.  Danny  Wall  (Director  of  the 
OfBce  of  Thrift  Supervision),  and 


Chairman  L  William  Seidman.  that  RTC 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(8),  {c)(9)(A)(ii). 
and  (c)(9)(B)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b(c)(2),  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)rB)). 

The  meeting  was  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street,  NW., 
Washi^on,  DC 

Dated:  August  la  1989. 
Resolution  lYust  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
[FR  Doc.  80-19398  Filed  8-14-69;  3-.24  pjn.] 

BOiJNO  CODE  S714-ei-M 

RESOLUTION  TRUST  CORPORATION 

[0002-RTC] 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
its  organizational  meeting  held  at  2:01 
p.m.  on  Wednesday,  August  9, 1989,  the 
Board  of  Directors  of  the  Resolution 
Trust  Corporation  ("RTC")  met  in  open 
session  to  consider  the  following 
matters: 

Bylaws  and  a  corporate  seal  for  the  RTC. 
Resolutions  with  respect  to  the  following: 

a.  Establishing  the  organizational  structure 
of  the  RTC 

b.  Directing  the  negotiation  of  the 
procedures  pursuant  to  which  the  RTC  will 


reimburse  the  Federal  Deposit  insoranoe 
Corporation  (TDIC)  for  the  FDICs  costs 
and  ejqienses  in  managing  the  RTC 

c  Authorizing  the  establishment  of  an 
account  with  the  Federal  Reserve  Bank  of 
New  York  for  the  purpose  of  transacting  the 
tnisiness  of  the  RTC 

d.  Adopting,  the  RTC  enq)loyees,  pending 
the  adoption  of  final  regulations 
implementing  section  2lA(p)  of  die  Federal 
Home  Loan  Bank  Act,  as  added  by  section 
SOI  of  the  Financial  Institutions  Reform. 
Recovery,  and  Enforcement  Act  of  1980,  die 
ethical  standards  of  conduct  prescribed  by 
Part  338  of  Title  12  of  the  Code  of  Federal 
Regulations  for  employees  of  the  FDIC 

At  that  same  meeting,  the  Board  also 
recognized  officers  of  ttie  RTC  assigned 
by  the  FDIC  as  exclusive  manager  and 
designated  C.C  Hope,  Jr..  as  die  RTCs 
Board's  liaison  with  the  RTC  Oversight 
Board. 

In  calling  the  meeting,  die  Board 
determined,  on  motion  of  Director  CC 
Hope,  Jr.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  (Comptroller 
of  the  Currency),  concurred  in  by  - 
Director  M.  Danny  Wall  (Director  of  the 
Office  of  Thrift  Supervision),  and 
Chairman  L  William  Seidman,  diat  RTC 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public  and  that  no  earlier 
notice  of  the  meeting  was  practicable. 

The  meeting  was  held  in  the 
Amphitheater  of  the  RTC  Building 
located  at  801 17th  Sti^et,  NW.. 
Washington,  DC 

Dated:  August  10. 1080. 
Resolution  Trust  Corporation. 
Robert  E  Feldman, 
Acting  Executive  Secretary. 
[FR  Doc.  8»-19399  FUed  8-14-88;  3:24  p  m.] 
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contains  «dttorial  corrections  of  prsvtously 
pubishsd  Presidential,  Rule,  Proposed 
Rule,  and  Notice  documents^  Tliese 
corrections  are  prepared  by  the  Offea  ol 
the  Federal  Register.  Agency  prepared 
corrections  sra  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewtwre  in  tiie 
issue. 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21CFRPart520 

Oral  Doaago  Form  New  Animal  Drug* 
Not  Subjact  to  CartUicatlon;  Ivarmactin 
TabMa  and  Chawabto  Cuboa 

Correction 

In  rule  docoment  00-18310  beginniiig 
on  pags  32336  in  Ae  issue  of  Monday, 
August  7, 1060,  make  the  following 
correction: 


On  page  32337,  in  tha  fint  cohtmn,  the 
micilVl  E»ATI  should  read  **Aagost  7, 
1980". 


DEPARTMENr  OF  LASOR 

Waga  md  Hour  Otvlston,  Employmant 
Standards  Dtvialon 

29  CFR  Parts  524, 525,  and  529 

RIN 1215-AA34  j 

Empioyment  of  Woricars  Wltfi 
Disabilities  Under  Special  Certificates 

Correction 

In  rule  dociunent  89-18668  beginning 
on  page  32920  in  die  issue  of  Thursday. 
August  10, 1989,  make  the  following 
corrections: 

1.  On  page  32920,  in  the  first  column, 
under  summart,  in  die  second  complete 
paragraph,  in  die  ninth  line,  "support" 
should  read  "supportive". 


2.  On  die  same  page,  in  (he  third 
column,  in  the  first  complete  paragraph, 
in  the  last  line,  "provisions"  was 
misspelled. 

3.  On  page  32922,  in  the  first  cohmm, 
in  the  seventh  line  from  the  bottom, 
'personnal"  should  read  "personal". 

4.  On  the  same  page,  in  the  3rd 
column,  imder  Section  525£ 
Compensable  Time,  in  the  2nd  complete 
paragraph,  in  the  15th  line,  "education" 
was  misspelled;  and  in  the  16th  line, 
"The"  should  read  "These". 

5.  On  page  32923,  in  the  first  column, 
the  heading  "Section  525.7 Application 
for  Certification"  should  read  "Section 
525.7  Application  for  Certificates". 

6.  On  page  32926,  in  the  second 
column,  tmder  Section  525,20  Relation  to 
Other  Laws,  in  the  second  complete 
paragraph,  in  the  second  Une.  "adopted" 
should  read  "adopt". 

7.  On  the  same  page,  hi  the  third 
column,  in  the  third  compfete  paragraph, 
in  the  sixth  Une,  "state"  shotild  read 
"states". 

BILUNe  coos  180S4VO 
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DEPARTMENT  OF  EDUCATION 

[CFDA  110:84.202] 

Qrante  to  InsUtutiora  To  Encourage 
Minority  Participation  in  Graduate 
Education  Program;  Notice  Inviting 
AppOcatlona  f or  New  Awarde  for  Flacal 
Year1990 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program, 
and  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
the  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  this 
competition. 

Currently  funded  grantees  are  eligible 
to  apply  for  new  awards  under  this 
competition. 

Purpose  of  Program:  To  provide  grants 
to  enable  institutions  of  higher 
education  to  make  available  fellowship 
aid  to  talented  undergraduate  students 
who  demonstrate  financial  need  and  are 
from  minority  groups  that  are 
traditionally  underrepresented  in 
graduate  education  in  order  to  provide 
those  students  with  effective 
preparation  for  graduate  Btadv. 

Deadline  for  Transmittal  of 
Applications:  October  9. 1989. 

Deadline  for  Intergovernmental 
Review:  December  8. 1989. 

Available  Funds:  $3,594,000. 

Estimated  Range  cfAwanUs$2it,tBty- 
$120,000. 

Estimated  Average  Size  of  Awards: 
$79,866. 

Estimated  Number  of  Awards:  45. 

Note:  The  Department  is  not  bound  by  any 
eetimatea  ia  this  Botto*. 

Project  Period:  6  weeks  to  1  Yaai; 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR],  in 
34  CFR  Part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  Part  75  (Direct  Grant 
Pr^pvms),  Part  77  (Definitions  that 
Apply  to  Department  Regulations),  Part 
79  (Intergovernmental  Review  of 
Department  of  Education  Programs  and 
Activities),  and  Part  85  (Government- 
wide  Debarment  and  Suspension 
(Nonprocurement)  and  Government- 
wide  Requirements  for  Drug-Free 
Workplace  (Grants)). 

Description  ofPmgram:  The  Grants  to 
Institutions  to  Encourage  Minority 
Participation  in  Graduate  Education 
Program  is  authorized  by  Part  A  of  Titie 
DC  of  tiie  Higher  Education  Act  of  1965. 
as  amended  by  the  Higher  Education 
Amendments  of  1986  (20  U.S.C.  1134- 
1134b).  Grants  under  this  program  are 


designed  to  cnaMe  institutions  of  higher 
aducaticm  to  identify,  recruit,  and  nutka 
available  fellowship  aid  to  talented 
undergraduate  students  who 
demonstrate  financial  need  and  are  from 
minority  groups  which  are  traditionally 
underrepresented  in  9-aduate  education; 
in  order  to  provide  those  students  with 
an  opportunify  to  participate  in  a 
program  of  research  and  scholaiiy 
activities  designed  to  provide  them  with 
effective  preparation  for  graduate  study. 
The  program  of  study  must  consist  of 
summer  research  internships  augmented 
by  seminars  and  other  educational 
experiences.  All  funds  received  tmder 
this  program  must  be  used  for  direct 
fellowship  aid.  Fellowships  should 
provide  an  opportunity  for  fellows  to 
spend  from  six  to  ten  weeks  during  the 
summer  on  a  grantee's  canqms 
participating  in  research  and  scholarly 
activities  in  an  environment  that  is 
encoimtered  in  graduate  and 
professional  programs. 

Note:  For  guidance  purposes  only,  liie 
Secretary  suggests  that  applicants  consider 
"minority"  to  mean  Am«ican  Indiaa 
Alaskan  Native,  Black  (not  of  Hispanie 
origin],  Hispanic  (including  persons  of 
Mexican,  Puerto  Rican,  Cuban,  and  Central 
or  South  American  origia).  Pacific  Islndcr.  or 
other  ethnic  granps,  that  have  traditkattHy 
been  underrepresented  in  graduate 
education. 

Eligibility:  (a)  An  institution  of  higher 
education,  as  defined  in  section  1201(a) 
of  die  Ifigjier  Education  Act  of  1985,  as 
amended  (HEA).  is  eligible  to  apply  for 
a  grant  to  conduct  a  fellowship  prugraa. 

(b)  Ad  indiridoal  ia  eligible  to  acpfitf 
for  a  fellowship  if  the  individual— 

(1)  Is  a  talented  undergraduate 
student; 

(2)  Demonstrates  financial  need; 

(3)  Is  from  a  SBiaority  group  that  has 
traditionally  been  underrepresented  ki 
graduate  education;  aDad 

(4](i)  Is  a  citizen  or  national  of  tiie 
United  States: 

(ii)  Is  a  permanent  resident  of  (be 
United  States; 

(iii)  Provides  evidence  from  the 
Inunigration  and  Naturalization  Service 
that  he  or  she  is  in  the  United  States  for 
other  than  temporary  purposes  with  dw 
intention  of  becoming  a  citizen  or 
permanent  resident;  or 

(iv)  Is  a  permanent  resident  of  die 
Republic  of  Palau  or  fiie  Commonwealdi 
of  the  Northern  Mariana  Islands. 

(c)  The  institution  of  hi^er  edocatioa 
is  responsible  for  making  accurate 
determinations  concerning  the  crttetia  in 
paragraph  (b)  of  this  section  of  tba 
notice. 

(d)  Additional  eligibility  requiraaaala 
may  be  established  by  the  institaHoa  of 
higher  education. 


Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
sdection  criteria  to  evaluate 
appUcations  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
critofitm  is  indicated  in  parentheses. 

(b)  The  criteria— {1]  Meeting  the 
purposes  of  the  authorizing  statute.  (30 
points)  The  Secretary  reviews  each 
apidication  to  determine  how  well  the 
IHVJect  will  meet  the  purpose  of  Part  A 
of  "nUe  IX  of  the  HEA  including 
consideration  of— 
(i)  Hie  objectives  of  the  project;  and 
(ii)  How  the  objectives  of  the  project 
further  the  purposes  of  Part  A  of  Tide  K 
(rf  die  HEA. 

(2)  Extent  of  need  for  the  project  (20 
points]  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  Part  A  of  Tide  IX  of  the 
HEA  including  consideration  of— 

(i)  The  needs  addressed  by  the 
jmtject: 

(U)  How  the  applicant  identified  those 
needs; 

(iii)  How  those  needs  will  be  met  by 
the  project;  and 

(iv)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(3)  Plan  of  operation.  (28  points]  The 
Oeuistaiy  reviews  each  application  to 
determine  the  quality  of  die  plan  of 
operation  for  the  project,  including— 

(i)  The  quality  of  the  design  of  the 
pn^ect; 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(iii)  How  well  the  objettives  of  the 
pi^ect  relate  to  the  purpose  of  the 
program; 

(W)  The  quality  of  the  applicant's  plan 
to  Bse  its  resources  and  personnel  to 
addeve  each  objective;  and 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
edj^bla  to  participate  are  selected 
wMioat  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
coDditipn. 

Note:  The  Part  A  of  Title  B  of  the  HEA 
nquires  that  fellowship  awards  be  made  to 
tslanted  students  from  minority  groups 
tradltionany  underrepresented  in  graduate 
edacation. 


(4)  f^iaUty  of  key  personnel.  (7  points) 
(f)  The  Secretary  reviews  each 
amdlcaBen  to  determine  the  quality  of 
hejrpanonnel  the  applicant  plans  to  use 
oa  the  project,  including— 
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(B)  Any  other  qualifications  that 
potain  to  the  quality  of  the  project 

(5)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  eadi 
application  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project;  and 

(U)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(6)  Evaluation  plan.  (5  points]  The 
Secretaiy  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(i)  Are  appropriate  to  the  project  and 
(ii)  To  the  extent  possible,  are 

objective  and  produce  data  that  are 

quantifiable. 

Cross  refeienoe:  See  34  CFR  75.590 
Evaluation  by  th'e  grantee. 

(7)  Adequacy  of  resources.  (S  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 

Note:  The  Part  A  of  Title  DC  of  the  HEA 
provides  that  all  funds  received  under  this 
program  be  used  for  direct  fellowship  aid. 

(c)  Additional  considerations  required 
by  the  statute.  (1)  In  making  awards 
under  this  program,  the  Secretary  shall 
consider  the  quality  of  an  applicant's 
plan  for  recruiting  students,  and  the 
quality  of  the  program  of  study  and  of 
the  research  in  which  the  students  will 
be  involved. 

(2)  Tiie  Secretary  will  ensure  an 
equitable  geographic  distribution  among 
public  and  private  institutions  of  hi^er 
education. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  ai^licant  wants  to  apply  for  a 
grant  the  applicant  shall — 


UJ 

the  application  on  or  before  the 
dateto:iUb 


CFD  A  Ma.  MJK  WMU^taa,  IK 
202B2-I72L 

(2)  Hand  dAvar  Ihe  oilghial  and  two 
copies  of  the  application  by  AM  pjB. 
(WashiacloB.OC,  tfaa^  en  Ike  deadfioe 
date  to:  US.  DepaftaieQttff  Edooriloo. 

*"""* "-  "^ "—  " — '^-  *^---f 

Office  Building  #a.  7di  and  D  Streets 
SW..  WaaUnglan,  DC 
tb)  An  jqipficant  must  show  one  oftha 

tiMumhtg  —  pmrf  nf  twfflny 

(1)  A  laglUiy  dated  D:S.  Poetsil  Stfvka 


(23  A  l^Ue  ffld  isceipt  widi  dw  dale 
of  mailing  stamped  by  die  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  frvm  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretaiy. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postinark. 

(2)  A  mail  receipt  that  is  not  dated  by 
die  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
dieck  with  its  bcal  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
appUcation  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Departanent— in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number— and  suffix  letter,  if  any— of 
the  competition  under  which  the  application 
is  being  submitted. 

^ypUcation  Instructions  and  Forms 

The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424]  (Rev.  4- 
88]  and  instructions. 

Part  H  Budget  Information  Form  and 
instructions. 

Part  HI:  Application  Narrative. 


Estimated  Public  Reporting  Busiaa. 


(EDFormGOMBDaad 


Note:  ED  Fonn  GGS-ODO  is  irtaadad  fsr  fte 
use  of  paatees  «sid  dmM  eat  ke  1 
todiel 


WodtplacaL, _ 

Odier  than  Individuals  £ED  I 

Certification  Regarding  Drug-Free 
Workplace  Requirements:  Grantees  who 
Are  Individuals  (ED  80-0005). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  appUcation 
and  budget  form,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

Please  limit  the  Application  Narrative 
to  no  more  than  25  double-spaced,  typed 
pages  or  less  (on  one  side  only). 

MM  FURTHER  INTORMATION  CONTACT: 

Mr.  Walter  T.  Lewis,  Program  Manager, 
or  Mrs.  Barbara }.  Harvey,  U.S. 
Department  of  Education,  Division  of 
Higher  Education  Incentive  Programs, 
Mail  Stop  5338, 400  Maryland  Avenue, 
SW.,  Room  3022,  ROB-3,  Washington. 
DC  20202-5251.  Telephone:  (202)  732- 
4393  or  732-4863,  respectively. 

Program  Autiiofity:  20  U.S.C  1134-1134b. 

Dated  August  8. 1966. 

)«mas  B.  WUBams, 

Acting  Assistant  Secretory  for  Postsecondary 
Education. 

Appendix 

Instructions  for  Part  IH— Applicatioo 
Nairadve 

Before  preparing  the  Application 
Narrative,  an  applicant  should  read 
carefully  the  purpose  of  the  program, 
description  of  the  program  and  the 
Selection  Criteria  the  Secretary  uses  to 
evaluate  applications.  Applicants  should 
address  the  selection  criteria  in  the 
order  the  criteria  are  listed  in  this 
application  notice. 

The  narrative  should  encompass  each 
function  or  activity  for  which  huids  are 
being  requested. 


BEST  COPY  AVAILABLE 
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1.  Begin  with  a  one-page  Abstract; 
that  is.  a  summary  of  the  proposed 
project. 

2.  Include  information  regarding  (a) 
the  program  of  study  to  take  the  form  of 
summer  research  internships,  seminars, 
and  other  educational  experiences;  (b) 
the  institution's  plan  for  identifying  and 
recruiting  talented  minority 
undergraduates;  (c)  the  participation  of 
faculty  in  the  program  and  a  detailed 
description  of  the  research  in  which  the 
students  will  be  involved;  and  (d)  a  plan 
for  the  evaluation  of  the  effectiveness  of 
the  program. 

3.  Application  should  include  a 
description  of  the  financial  need 
analysis  system  or  method  to  be  used  in 
determining  the  level  of  eadi  fellow's 
financial  need-based  stipends,  room  and 
board  costs,  transportation  costs,  and 


tuition  for  courses  for  which  credit  is 
given. 

4.  Applications  should  include 
information  regarding  the  number  of 
students  you  propose  to  recruit  to 
participate  in  the  program  from  each 
minority  group  that  is  "traditionally 
underrepresented"  in  graduate 
education. 

5.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  applicatio|i. 

Estimated  Public  Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting  burden 
in  this  collection  of  information.  Public 
reporting  burden  for  ttiis  collection  of 


information  is  estimated  to  average  four 
hours  per  response,  including  tibe  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  You  may  send  comments 
regarding  this  burden  eslimate  or  any 
other  aspect  of  this  collection  of 
information,  including  si^gestions  for 
reducing  this  burden,  to  flie  U.S. 
Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  DC  20202-4651;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  1840-0603, 
Washington,  DC  20503. 

(Information  collection  appioved  under  0MB 
control  nunil>er  1840-0603.  Expiration  date: 
March,  1990) 

milKfl  COOK  400fr41-M 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted 
for  Federal  assistance.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv: 


1      Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  enly  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  thr  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letters)  in  the  spaee(s)  provided: 

— "New"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  CaUlog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

1 1  Enter  a  brief  descriptive  title  of  the  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item:    j  Entrv: 

12.  List  only  the  largest  political  entities  affected 
(e.g.,  State,  counties,  cities) 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project.  | 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  as 
applicable  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  onl\  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  ofTIce.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as, 
part  of  the  application.) 


SF  424    inEV   4-Mi  Bacl 
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FORM  APPROVED:     5/89 
0MB  NO.:     1840-0603 
E)fPIRATION  DATE:     3/90 


PART  II 
BUDGET  INFORMATION 


GRANTS  TO  INSTITUTIONS  TO  ENCOURAGE  MINORITY  PARTICIPATION  IN  GRADUATE  EDUCATION  PROGRAM 
AWARDS  MADE  TO  INSTITUTIONS  UNDER  THIS  PROGRAM  MUST  BE  USED  EXCLUSIVELY  TO  PROVIDE 
STUDENT  EXpSse"-  ^^^'     ^"^'""'^^  ^^^^^   ^"^  ^RH^mVH   OF  FEDErJl  FUNDS  REQuisTEDF§R 


SIUDLNIS  mi:*      

TOTAL : 

COSTS 

A.  ROOM  AND  BOARD 

B.  TRANSPORTATION 

C.  TUITION 

D.  OTHER  APPLICABLE  EXPENSES 

TOTAL  FEDERAL  REQUEST 

TOTAL  NUMBER  OF  FELLOWSHIPS  REQUESTED 

NUMBER  OF  WEEKS  OF  SEMINAR/INSTITUTE 

LIST  ACADEMIC  AREA  or  AREAS: 

Bt(iINNIN(i  AND  END  DAItS  OF  StUDCNTS'                 — 

FELLOWSHIP  ACTIVITIES 

TIRTBnrTTTnr — 

CALCULATE  EACH  STUDENT'S  NEED-BASED  STIPEND  FOR  APPLICABLE  EXPENSES,  INCLUDING 
ROOM  AND  BOARD.  TRANSPORTATION  AND  TUITION  FOR  COURSES  FOR  WHICH  CREDIT  IS 
"!I5!»  FOLLOWING  THE  PROCEDURES  USED  BY  THE  APPLICANT'S  STUDENT  FINANCIAL  AID 
OFFICE.  THE  STUDENTS'  NEED  SHOULD  BE  CALCULATED  PURSUANT  TO  PART  F  OF  TITLE  IV 
OF  THE  HIGHER  EDUCATION  ACT  OF  1965,  AS  AMENDED. 

INDICATE  WITHIN  THE  TOTAL  COST  OF  THE  STUDENTS  COST  THE  AMOUNTS  CHARGED  FOR 
EACH  OF  THE  SPECIFIC  CATEGORIES  LISTED  ABOVE. 


B. 


TRANSPORTATION  COSTS  MAY  INCLUDE  THE  COST  OF  ONE  ROUND-TRIP  FROM  THE 
STUDENT'S  RESIDENCE  TO  CAMPUS  AND  RETURN,  IF  APPLICABLE,  AND  OTHER  TRAVEL 
REQUIRED  AS  PART  OF  THE  PROGRAM  OF  STUDY. 


/  VcL  S»  Wtt.  M7  /  Wednesday^  Angnrt  IB,  igap  /  ISPofkes 


0M8  Approval  No.  034S-0040 


Note: 


I 

ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

BU^^ffl!lf!t.*!'"!?**"  ""^  "^l^  applicable  to  your  project  or  program.  If  you  have  questions, 
pleaae  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicanU 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notifiwl  applicants 


As  the  duly  authorized  representaUve  of  the  applicant  I  certify  that  the  applicant: 


1.  Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutionai,  aaxugerial  and 
Financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

2.  Will  gtTB  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
bopks.  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
constitute*  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

4.  Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  S9  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPM's  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  bat  are  aot 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964 (PL.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  natiaaal  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972  as 
amended  (20  U.S.C.  S§  1681-1683,  and  1685-1686). 
which  prohibits  discrimination  en  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitatioa  Art  of  W73  aa 
amended  (29  U.S.C.  S  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
use  55  6101-6107).  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Dmg  Abuse  Office  and  Treatment  Act  of 
1>72  (PL.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §5  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  US  C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vm  of  the  Civil  Rights  Act  of  1968  (42  USC  | 
3601  et  seq.),  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscriminatioa 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made: 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statuteCs)  which  may  apply  te 
the  application.  i 

7.  Will  comply,  or  has  ah^ady  complied,  with  the 
refpiirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-6461 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  WiU  comply  with  the  provisiont  of  the  Hatch  Act 
(5  VSC.  55  1501-1508 and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
wtiole  or  in  part  with  Federal  funds.  | 

9.  Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  U.S.C.  55  276a  to  276a- 
7).  the  Copeland  Act  (40  USC.  5  276c  and  13 
use.  95  874),  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  55  327-333), 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 


Authorized  for  Local  Reproduction 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirements  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
which  requires  recipients  in  a  special  flood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988.  (e)  assurance  of  project  consistency  with 
the  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use  55  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  Sute  (Clear  Air) 
ImplemenUtion  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C  5 
7401  et  seq.);  (g)  protection  of  underground  sources 
of  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974,  as  amended.  (PL.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973.  as  amended,  (P.  L. 
93-205). 

12.  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  55  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966,  as  amended  (16 
use.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974(16  US  C.469a-let  seq). 

14.  Will  comply  with  P  L.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (PL.  89-544,  as  amended.  7  USC. 
2131  et  seq.)  perUining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S  C.  55  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  financial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program 


"GNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 
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TITLE 


DATE  SUBMITTED 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Respons9)irriy  Matters 

Prunary  Covered  IVansactlons 


TNs  cstflloflan  is  nqdrad  Dy  tm  regalalbre  Implamenfrq  Eacullve  0(^ 
Sadk«giJtaP»fciaaiymgMnaMilaa.ThgrBffliaihw  (pages 

19180-1921  tv  copies  o(  to  ragulations  nay  be  obtained  by  contadi^ 
400  Maiyland  An«m.  S.W.  (Poon  3633  GSA  Regional  Otics  Bukjtag  Nft  3),  V^^ 

I 

PSORE  COVIfTMQ  CERTITCATIOH  R8U>  MSTRUCT10N3  ON  REVGFBC) 

(1 )  TT«  prospsdiM  primay  parlicipam  certBes  to  the  best  of  its  IroiMedge  art  belief .  that  il 


(a)  An  not  pnsKtfydibnsdLsuipsnMlpnposedlOrdebaniMnt,  deeded  ineigiie,  or  wiuntaii^ 


(b)  Haw  sot  wittBateBS  year  period  pBKSdfcig  Mi  proposal  been  CBMfclrt  of  Of  hadadvliadgsMrtrsndersdaga^ 
connnissloa  at  baud  or  a  crininal  ottanss  in  connedtaR  «tt)  ebtaioin^  attempting  to  obi^ 

tocaQ  twsadtan  or  oonirad  under  a  public  trensadtan;  vjeiaion  ol  FUeral  or  Stats  antilrust  statutes  or  co^ 
tieft  forgery,  bnbery,  tatsBicaflon  or  desBucflon  of  recoids,  making  friss  statanienii,  or  isoeiitng  stalsn  propsrty; 

(c)  Are  not  presently  indfcted  for  or  otherwise  criminally  or  dviilycliarged  by  a  govemsHfltatenHy  (Fade 
of  any  of  the  offenses  enumerated  in  paragraph  ( 1  Kb)  of  this  certification:  and 

(d)  Have  not  within  a  three-year  period  preceding  this  appfication/propo&l  had  one  or  more  public  transadions(F^ 
tonninated  for  cause  or  delaulL 

(2)  VVhere  the  prospedivepririiary  participant  is  unable  to  certify  to  any  of  the  statements  in  this  certificatioa  such  prospective 
attach  an  expianaiton  to  this  proposal 


OrganieationNaffls 


P(V  Award  f^umber  or  Pr^ed  Name 


Name  and  Tills  of  Authorized  Representalfve 


SgnaiM 


Date 


EOFormGCS-008.(REV.12'88) 
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instructions  for  Certification 


1- By  signing  and  aAfflitting  M  proposal,  tto  prospedivs  primary  parlidpant  is  providng  the  eeriiflcat^ 

2.  The  inabifity  of  a  person  to  provide  the  ceitllication  required  betow  w«  not  necessarily  result  in  denial  of  pariidpai^ 
transadfan.  The  prospedlvepaitidpantshaa  submit  an  explanation  of  wtiy  it  cannot  provide  the  cerli^^ 

Uhfsdto  prospective  prftnary  partidpant  to  kinish  a 
transadiorL 

3/mecertilicaifan  in  this  dauss  is  a  material  rspresei^afluii  of  tad  upon  wtfchrelance  was  pl^ 
dearroinedtoentBr  intoWtansadhftlKii  later  dilennined  list  fwptoipedivsprtmaypailUtMtlwsi^^ 

certificatiQn.  in  addtion  to  otar  retsedtos  avalafato  to  to  FMeol  Governnient  tto  departmem  or  ageitoy  m^ 
cause  or  deiautt. 

4.  The  prospedivs  primary  partldpant  shal  provide  Imriiedbito  written  notice  to  to  department  w  agency  to  whom  ttt  prop^ 
subiiiitted  if  at  any  tiriw  to  prospedive  pririiary  participant  learra  that  Its  oerliicalton  was  erroneous  when  ^^ 

erroneous  by  reason  of  changed  circumstances. 

5.  The  temts 'covered  transadion,' -debarred,'  'suspended."lneligible."tower  tier  covered  lransadioa"partidpart"person.'-pfttr,i 
covered  Iransadion,' 'prindpal,*  •pwposal.' and  "wluntarly  exduded.' as  used  in  tts  dause,  havs  to  meanings  set  ou  in  to  D^^ 

and  Covw^esedlons  of  to  ri*s  irnplefflenting  Execuljvs  Order  12549.  You  riay  contad  to  dep^ 
being  submilted  for  assistance  in  obtaining  a  copy  of  toss  regulations. 

6- "nispr^edive  primary  parWpant  agrees  by  subriitSng  Ms  proposal  tol  sh^ 
shaD  not  Irawingly  enter  into  «iy  tower  tier  covered  iransadton  with  a  person  who  is  debaned,  suspended,  dedared  ineigte 
excluded  from  pattkjpalon  In  Ms  covered  ttanssdtoa  unless  authorized  by  to  departiiKnt  or  agency  entering  into  Ms  transacts 

7.  Ths  prospsdiw  priinanr  participant  kjrthsr  agtsss  by  submlting  Ms  proposal  tot  It  wi  induds  to  dause  tUed 'CeriB^^ 
Dgamisnt,  Suspension.  tofigjMBy.  and  VoluntatyEateiorHjwer  Tier  Covert 

«MBr*)g  into  INS  covered  transadfan,  withou  rrwdMcaloa  in  aB  lower  tier  covered  tansaoions  and  in 
transactions. 

8.  A  participant  in  a  coversdtowadlonrnay  rely  upon  a  certi^^ 

is  not  debarred,  suspended.  IneigMe.  or  vQltfitarliy  eniuded  from  to  covered  transadton.  unless  it  l(nows  that  to  certifica^ 
A  partdpart  may  deddeto  mslhodand  fter^uency  by  which  it  deteriiiines  to  eligibity  of  its  princ^ 
required  to,  check  to  Nonprocurement  UsL 

9.  NMNng  contained  in  to  torsgoing  shafl  be  constnjed  to  require  estebOshrnent  of  a  system  of  records  in  order  to  render  in  good  ^^^ 
certillcatton  rehired  by  Ihte  cteuss.  Ths  totowtedge  and  inbmiatton  of  a  participant  is  nrt  requTBd  to  exceed  that  which  is  norn^ 

by  a  pnrient  person  in  to  ordtory  course  of  business  deaBigs. 

ia  Except  fartia^waauthorlzed  under  paragraph  6  of  these  instrudions,  if  a  partidpant  in  a  covered  tr^ 
into  a  tower  ttermvered  trvisadion  «*th  a  person  who  is  suspended,  debarred,  ineligibte,  or  ^^ 

transactton.  in  addition  to  other  retnedtesavalabte  to  to  Federal  Governrrient.  to  deparlinent  or  agency  rnay  terminate  this  fransactiontcr 
cause  or  deiaulL 


EO  Fbnn  GCS408,  (REV.  12/88) 
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Certification  Regardina 

Debarment,  Suspension,  Ineiigibillw  and  Voiuntary  Exclusion 

Lower  Tier  Covered  transactions 


TWicwtacatto  Is  wquiwd  by  thsrsqiitfonslmplBmeniing  Execute 

SrfltW  85  S10.  PwUfipWItl'  rWtffmiitlfftW  "^  fjtoilnn««»m  piihfehad  at  Part  VII  ot  Iha  Uay  aa.  1988  FBderal  Re^istflf  (Paoes 

19160-1921 1).  Co^  Of  lt»  regulatons  may  b«  Obtained  by  contacfing  the  peison  to  Which  this  pt^^ 

I  - 

(BEFOHE  COMPLETINQ  CERTIFICATION,  READ  MSTRUCT10NS  ON  REVERSE) 

I 

(1)  The  prospediva  lower  tier  participant  eattiiies,  by  submission  of  this  proposal,  that  nei^ 

suspended,  proposed  for  debamient.  declared  ineligible,  w  voluntariy  exduded  from  participation  in  this  transaction  ^ 
depanmerN  or  aQsncy. 

(2)  Where  the  pv^^  loiMr  tier  parfldpant  Is  unable  to  certify  to  any  of  the  statements  i^ 
aSKh  an  cxpiaralon  to  this  proposal 


OrgantzaHon  Name 


PR/Award  Nunber  or  Project  Name 


Name  and  Title  of  Authorized  Representative 


Signature 


EO  Form  GCS-009.  (REV.  12'88) 
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instnictians  for  Certification 

1.  By  signing  and  siAriiiiiing  M  proposal,  Ihe  praspecihra  lower  tier  participant  is  providing  the  certi 

2.  The  certilcailon  in  iNs  dause  b  a  rnaMal  representation  of  fact  i4»n  which  reiance  «as  placed  when  Ms  t««^^ 
into,  lit  Is  laiBr  determined  ihatVeprospecive  lower  ierpartidpanltotowinglyianderedaieri^^ 

remedies avalable tote  MeoiGoverimenttedepartBenl or agenqrwiihwNdi Ms lansKionarigirMBd My pinue writable 
remedies,  mdudhg  aapension  andtardebanaen 

3.  Tfw  prospective  lower  tier  patidpant  shal  provide  irnmediato  written  notice  to  the  person  to  which  this  proposal  is  submM 
ttme  the  prospecfive  lower  tier  partidpam  learns  that  its  certification  was  erroneous  whew  aibwBtod  or  has 

dianged  dminstsnces. 

4.  The  lemw  'covered  tansadton,*  'debared.'  "suspended,*  Ineigible,*  Tower  feroovered  transadton,'  -partdpsTt,*  •person.*  -pnir: 
covered  transaction,' "prindpal,' •proposal,' and  \oiuntarly  exduded,*  as  used  in  this  dause,  have  the  meanings  set  out  in  «e  DeW^^ 
and  Coverage  sections  of  rules  implernenting  Exedtfve  Order  12549.  You  riiay  contad  the  person  to  which  this  proposal  is  submit 
assistance  in  obtainng  a  copy  of  these  regulations. 

5.  TT»  prospective  lower  tier  partidpant  agrees  by  subrniiting  this  proposal  tfat  shouto  the  proposed  coiered  transadion  be  enters 
it  shaO  not  knotMngiy  enter  into  any  lower  tier  covered  transadion  with  a  person  who  e  debared,  aspended,  dedaed  inefigibte 
exduded  from  pariidpaiion  in  this  covered  transactian,  irtess  authorized  by  ««  departient  or  agency  with  whid)  ns  tiansa^ 

6.  The  prespedlve  tower  typartdpart  further  agrees  by  ajbrititting  this  proposal  that  it  will  indule  the  dausetitM 
Regarding  Debarriient,  Susperistarv  IneigMty,  and  \MiftBry  Exdudon-lflwer  Tier  Covered  Tra^ 

tier  covered  transadtons  and  in  al  soGdtattons  tor  tower  Iter  covered  transadtons. 

7.  A  partidpam  In  a  cowed  tansacfcntnay  rely  upon  a  certBeafcn  of  a  prospeche  participant  In  a  lower  tier  covered  transacts 
is  not  debarred,  suspended,  ineigibte,  or  voluntarfly  exduded  from  the  covered  transadioa  unless  tt  ichows  that  the  certified 

A  paitldpart  may  dedde  Ihe  iiMhod  and  frequency  by  whidi  I  delemiines  the  eligibiity  of  its  prindpals.  Eadi  paticg^ 
required  to.  check  tte  Nonprocuraneni  UsL 

8.  Nothing  contained  in  the  toregoing  shaB  be  construed  to  require  estabiishrnent  of  a  system  of  records  In  order  to  render  In  good  bir 

certilicafcn  rehired  by  this  dause.  The  knowtodge  and  Intonnaiton  of  a  pariidpant  is  not  required  to  exceed  that  whidi  is  nomoMy  posses 
by  a  pnjdent  person  in  the  ordinary  course  of  business  deailngi 

9.  Except  tor  fransadtons  authorized  under  paagreph  5  of  these  instructions,  H  a  participant  in  a  covered  fransactton  linowingiy  enter; 
a  tower  iter  covered  nnsadton  iMi  a  person  who  is  ajspended,  debarred,  inefigilite.  or  voluntarfly  exduded  from  par^^ 
transadton,  in  addtton  to  other  remedies  availabte  to  the  Federal  Govarnent  the  departmem  or  agency  with  which  this  transaction 
originated  may  pursue  avaiable  remedes.  indudhg  suspenston  ai^ordebamenL 


ED  Fofln  6CS409.  (InEV.  12/88) 
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Certification  Regarding  Drug-Free  Worlcplace  Requirements 
Grantees  Other  Than  Individuals 


Thi»  ceti&iilM  1»  requlml  by  tht  itguUdoM  1^^ 
"f^°°"»' P*gj»»*a  l"  th« Januaiy 31, 19B9 B>rf>nii  B»y<«H«-  r«rp.>>» >-,«4fi^>4»,  t^  ^ — -^  rrirr trt  nairti,  that  thry  r-lll  miinttiin 
« dnig-R»tworkplio«.  Th« oertfladon •« out bdow  1$ a nate^ 
tgeiKy  <i«tennli»  10  twinl  th«  gnat  Wit  emlflcrtton  or  vtoUdon  erf  th«  certifu^ 
suspension  or  temination  of  gnuts,  or  govoninentwide  suspension  or  debannent  (see  34  CFR  Put  85,  Sections  85.615  and  85.620). 


ntcgiaBtetceftlflM  that  It  wmpmvidt  a  drag-fnt  workplace  by:    | 


(a)  I^»bU«hing  a  statemam  notifying  employwa  that  the  unkwfulmansafKture,  distribution,  dispensing,™ 

a  controUed  subttaaoi  is  piohibtel  in  the  gnnteeTs  woricplace  and  specifying  the  actions  that  will  be  taken  asainst 
employees  for  violatian  of  Mchpiohlbitioa;  °^ 

(b)  Establishing  a  drug-free  awareness  prognan  to  inform  employees  about- 

n)  Thedangersofdrugabuseiathefvoricplace; 

Q)  The  gramefs  poUqr  of  maintaining  a  drug-free  iwrkplace;     . 

(3)  Any  available  drug  counsdin^rehabilit^on,  and  employee  assistance  programs;  and 

(4)  Tlie  pcnaUas  that  may  be  imposed  upon  employees  for  drug  abuse  violations  occuning  in  the  workplace; 

(c)  Making  it  a  requirement  that  each  employee  to  be  engaged  in  the  perfonnance  of  the  grant  be  given  a  copy  of  the 
statement  required  by  paragraph  (a);  a  o-  r/ 

(d)  Notifyingtheemptoyeeinthestatementrequired  by  paragraph  (a)  that,uaconditionof  employment  underthe 
giant,  the  employee  wiO-  | 

CI)  AbUe  by  the  termt  of  the  statement;  and 

Q)  Notify  the  emptoycr  of  any  criminal  drug  statute  convictfon  for  a  violation  occurring  in  the  workplace  no  later 
than  five  days  after  such  convictioa; 

(•)   Notifying  d»e  agency  within  ten  days  after  receiving  notice  under  subparagraph  (d)(2)  fnm  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction; 

(f)  TakingoBeofthefonowtagactioo*,wlthin30day8ofreceivingnoticeundersubparagraph(d)(2).withiesoecttoanv 
emplqree  who  is  ao  convicted-  i  r   -o-  r  .  i  / 

0)  Taking  ^proprlatcpersMttieladkin  against  audi  an  employea,  up  to  and  induding  termination;  or 
Q)  Requiring  such  em^oyae  to  pertidpete  satisfactorily  in  a  drug  abuse  assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a  Federal  Statt),  or  local  health,  Uw  enforcement,  or  other  appropriate  agency; 

(g)  Making  a  good  faith  eifoit  to  continue  to  maintain  a  drug-free  woil^lacc  through  implementation  of  paragraphs  (a),  (b). 


OipaixstfaBNams 


PR/ Awud  Nunitar  or  ProfKl  NasM 


NHMUdlUeofAutfaodsaJftipnMHattve' 


SDMMOM 
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Certification  Regarding  Drag-Free  Woricplace  Requirements 
... Grantees  Who  Are  Individuals 


34  miSSlS^?S?  ^  *e«8ul»aon8  implementing  the  Dmg-ftee  Workplace  Act  of  1988, 

OBtifiation  ^gnmtees,  prior  to  .wsid,  that  their  amduct  of  grant  i»^^ 
OBrttotionsrt  out  below  it  a  material  repPB^ 

Jgencydetermines  to  award  the  grant  False  certifiaition  or  vioUtion  of  the  certificaticmilllbe  grounds 
debarment  (see  34  CFR  Part  85,  Sections  85.615  and  85.620).  t~        « 


The  grantee  certifies  that  M  a  condition  ol  the  giant,  he  or  she  wUl  not  engage  in  the  unlawful 
mMUttctare,  distatibutton,  dispensing,  possession  or  ttse  of  a  controlled  substance  in  conductins  any 
activity  wim  me  grant  -o     / 


(kganuaoanNana  (AsAppropnsia) 


PR/ Awwd  Numbs  or  Projact  Naaie 


RtaMdNanr 


Signanoe 


■KT 


ED8O4005 
[FR  Doc.  80-18924  Filed  8-15-89;  8:45  am] 


.  -.  J  J  *.  i   .-. 
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WediMsday 
August  16,  1989 


Part  III 


Department  of  Labor 

Occupational  Safety  and  Health 
Administration 


29  CFR  Part  1910 

Personal  Protective  Equipment  for 
General  Industry;  Proposed  Rule 


^ty: 


/^SftLMi:tiA.VBrxmMm96AY,  Ai^uM  W,  IU0  i  Propoaed  Udet 


« 


at  cm  Fart  If  10 

MN  1t1»-AA71 

F<woH>l  Pfoltclltft  E^iilpwwtit  tOf 


r:  OccupatkMul  Sabty  and 
HMitfa  Adintntotratton,  Depsrtmont  of 
Ubor. 

iienONc  Notice  of  propoMd  rulemaking. 


r.  The  Occupational  Safisty  and 
HMlth  Administration  (OSHA) 
pfopoaei  to  revlae  portions  of  ttie 
general  industry  safety  standards 
addressing  personal  protective 
equipment  The  standards  proposed  for 
revision  regulate  the  design,  selection, 
and  use  of  personal  protective 
equipment  (eye,  face,  head  and  foot 
protection). 

The  existing  personal  protective 
equipment  (PPE)  standards  (29  CFR  part 
1910J  app\y  to  allgeneral  industiv 
places  of  employment  Many  of  these 
standards  are  design  restrictive,  and/or 
outdated,  and  must  be  supplemented  by 
administrative  action  to  permit  the  use 
of  more  recently  developed  PPE  which 
provide  equivalent  or  better  protection. 
In  aJdWoa.  the  existini  itasidarJs  do 
not  Mways  pro^Me  clear  Tequimnents 
lor  tne  selection  and  nse  of  IyE. 

OSHA  would  daieiB.  where 
appropriate,  existing  specincation 
provisions  and  use  performance- 
oriented  provisions  to  address  hazards 
to  the  eyes,  face,  head  and  foot  The 
Agency  would  also  update  the  general 
industry  PPE  staodards,  whero 
appropriate,  to  provide  dearer 
requirements  and  galdanoe  for  ljt» 
selection  and  use  of  PPE.  The  proposal 
would  also  add  non-mandatory 
appendices  A  and  B  to  this  subpart  to 
address  PPE  for  eye.  face,  head,  and  foot 
hazards. 

DATCS:  Comments  on  this  proposed 
rulemaking  and  requests  for  a  hearing 
must  be  postmarked  by  October  16, 
1989. 

ADDRESS:  Written  comments  and 
requests  for  hearing  should  be  sent  to 
the  Docket  O^icer,  Docket  No.  S-060, 
U.S.  Department  of  Labor,  Room  N-2634, 
200  Constitution  Avenue  NW., 
Washingtoa  DC  202ia 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  Foster,  Division  of 
Information  and  Consumer  Affairs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N-d647,  200  Constitution  Avenue 
NW.,  Washington.  DC  20210.  Telephone: 
(202)  S23-8151. 


Sections  ^910.132  throi«h  tsiaitiflf 
sobpart  I,  PeisonalPrtteotlve 
Equipment  were  adopted  by  OSHA  in 
1971  from  established, Federal  stt 
and  national  consensES  standards  i 
section  6(a)  of  dw  Occupational  I 
and  Health  Act  of  197D  (die  Act)  (M 
U.S.C  6B5(a)),  Subpart  I  covers  thawis 
of  personal  protective  equipment  (FFB). 
in  general,  and  contains  specific 
requirements  and  crittria  for  eye  aad 
face  protection,  respimtory  proteeHon. 
head  protection,  foot  protection,  sad 
electrical  protective  devices.  OSHA 
beUeves  that  tlie  existing  standards  for 
PPE  in  subpart  I  are  outdated.  The 
Agency  is  addressing  the  need  la  B|idBte 
the  regulation  of  respkatory  protecttaa 
ami  electrical  protective  devices  ia 
separate  rulemakings.  The  present 
rulemaking  is  intended  to  update  flie 
requirements  for  eye,  face,  head  and 
foot  protective  devices.  The  existiag 
standards  reflect  the  knowledge  and 
practices  regarding  PK  as  they  exMed 
in  the  late  1960's  throtgh  early  1970rt. 
They  specify  very  restrictive  design 
criteria  (thus  limiting  the  use  of  new 
technolofy).  and  oantain  gaps  in 
coverage. 

OSHA  is  concerned  that  restraints  on 
innovation  make  it  more  difficult  for 
employers  either  to  increase  acceptance 
^  WE  ar  te  provids  more  protective 
RCIadaadl  TCCofBlzing  this  likelihood, 
the  Agency  haa  already  established  a 
process  under  which  OSHA  has 
accepted,  on  a  case-by-case  basis,  tfie 
oaa  of  ejs  pnttedign  which,  while  not 
designed  to  satisfy  the  existing 
standards,  has  been  demonstrated 
throqgh  teatkig  to  provide  equivalent  or 
superior  worker  protection.  However, 
the  Agency  beHeves  ttiat  this  process 
cannot  keep  pace  with  the  developmenf 
of  improved  PPE  Therefore.  OSHA  is 
concerned  that  unless  the  PPE 
standards  are  revised  to  be  more 
performance-oriented,  employers  and 
product  manufacturers  will  be 
discouraged  from  improving  their 
equipment  and  providing  improved 
protection  to  workers. 

Since  1971,  the  American  National 
Standards  Institute  (ANSI)  has  revised 
its  consensus  standards  for  head,  foot 
and  eye  and  face  protection.  OSHA 
proposes  to  use  the  most  recent 
revisions  of  these  standards  as  part  of 
the  basis  for  its  rulemaking.  For 
instance,  OSHA  has  based  its  proposed 
revision  of  the  requirements  for  foot 
protection  on  ANSI  Z41-1983,  Personnel 
Protection — Protective  Footwear.  Iliia 
ANSI  Standard,  unlike  the  existing 
OSHA  foot  protection  standard,  covers 
foot  protection  for  women  as  well  as  for 
men.  This  proposed  change  would 
address  a  serious  gap  in  coverage  under 


tasdsting  standards.  In  adAtion. 
\  has  obtained  in}uiv  data  and 
ledhWoal  reports  i^iteh  show  4iat 
ialHies  are  occurring  to  smployaes  who 
aataat  wearing  PPE,  as  well  as  to  some 
nnfl^wes  who  are  wearfcig  PPE.  This 
vmli  indicate  that  significant 
iivrovements  in  PPE  design  and 
Bfiaplsmn  are  needed.  (^HA  believes 
tel-teaacord  developed  in  the  course 
of  tia  rakmaking  will  enable  the 
Agsacy  to  promulgate  revised  standards 
for  PR  that  are  more  clearly  written, 
men  comprehensive.  Mid  more 
•Bcarately  reflect  available  technololgy. 
OSHA  expects  that  compliance  witii  the 
pwposad  aevisions  will  substantially 
radaca  Mm  risks  to  workers  from  the 
peittnent  hazards. 

■.  Hazards  Involved 

OSHA  has  determined  that  workers  in 
a  wkle  range  of  occupations  are 
aaposed  to  a  significant  risk  of  death  or 
serious  injury  bom  being  struck  by 
various  objects  in  the  workplace. 
OSHA's  accident  data  indicate  that  a 
leant  portion  of  all  work  related 
ie»  and  fatalities  involve  workers 
being  struck  in  the  eyes,  face,  head  or 
feet  by  foreign  objects.  Among  the 
nltronces  which  dociunant  this  problem 
are  the  Bureau  of  Labor  Statistics  (BLS) 
work  hijury  reports  on  eye,  face,  head 
and  foot  injuries;  the  BLS 
Supplementary  Data  System 
filfinnnatino  the  National  Safefy  Council 
AodtkM  Pacts;  the  National  Instihate 
for  Occupational  Safefy  and  Health 
(MOSH)  studies  of  accident  data;  and, 
aittdes  in  trade  journals  and  safefy 
magazines  (References  5. 6,  7. 8, 9, 10, 11, 
U.  IS,  14, 16, 17. 18, 19,  20.  21.  22).  While 
these  sources  differ  as  to  the  number 
and  lund  of  injuries,  they  are  consistent 
in  pointing  out  the  high  incidences  and 
levarify  of  these  accidents,  and  provide 
cJear  evidence  of  a  significant  risk  to 
workers. 

In  1981,  disabling  occupational 
injtoies  and  illnesses  to  flie  head,  eyes, 
face,  and  feet  account  for  over  14 
percent  of  the  disabling  occupational 
inpnies  reported  through  the  Bureau  of 
Labor  Statistics  Supplementary  Data 
System.  The  BLS  estimated  that  these 
disabilify  injuries  included  116,000  eye 
injofles,  40,000  face  injuries,  46,800  head 
injuries,  and  156,400  foot  and  toe  injuries 
(Reference  5). 

The  1988  edition  of  Accident  Facts 
estisaated  that,  in  1987,  there  were 
TOJOOO  eye  injuries,  70,000  head  and  face 
injuries,  and  110,000  foot  and  toe 
injuries.  Those  injuries  oonstituted  13.8 
percent  of  the  estimated  1,800,000  total 
disahHiig  work  injuries  for  1987 
(Reference  IS). 

The  Injury  Surveillance  Branch. 
Division  of  Safefy  Research,  National 
Institute  for  Occupational  Safefy  and 
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Health  (NK3SIQ.  idyfaig  oa « 
received  thrpu^  the  U.S.  Ccmsumer 
Product  Safefy  Commission,  Natioiial 
Electronic  k^ury  SurvsiHance  patera, 
reported  333.272joccupational  eye 
injuries  for  1985  ^ference  8).  The 
National  Sodefy  to  Prevent  Blindness 
estimates  that  2,500  eye  injuries  occar  in 
the  worlqdace  eveiy  working  day,  and 
that  the  cost  to  empkjyers  is  $130  million 
per  year  (induding  medical  costs  and 
wage  compensation)  (Reference  9). 

A  BLS  Siqjplementary  Data  System 
(SDS)  tabulation  (all  hidnstries)  of  18 
states  reported  that  in  1983  37.^ 
injuries  to  the  eyes,  16,366  injnries  to  the 
face,  13.844  injuries  to  the  head,  and 
59,970  injuries  to  the  feet  were  recorded 
as  worker  compensation  cases.  OSHA 
notes  that  each  state  has  its  own 
requirements  for  the  minimiim  number 
of  days  (ranging  from  one  to  eight  days] 
that  a  worker  must  be  disabled  before 
an  injury  gives  rise  to  a  worker 
compensation  case.  OSHA  believes  that 
this  factor  accounts  for  die  apparent 
minor  discrepancy  between  the  1983 
BLS  data  and  the  other  estimates  for  eye 
injuries.  These  injuries  represent  12.7 
percent  of  the  total  injuries  reported 
(999,703)  (Reference  10). 


OSHA  has  sMd  tha  Buraon  of  Ubor 
Statistics  Work  hijury  Reports  (WIR)  on 
eye,  face,  foot  and  head  in}aries  in 
determining  wimt  sorts  of  FFBiaktod 
injuries  wcihers  ezparfancs  (Refaianoea 
It  U 13, 14).  (Seeinlary  tabfes.  below. 
These  triiles  are  based  <»  BLS  sweys 
of  injured  workers,  smd  do  not  reflect 
the  mdverse  of  non-injured  workers.) 

Eye  Injuries  By  Type  of  AcxaoENT, 
SELEtrrED  States 

[July-Augutt  1979] 


AS  woifcera 
(100%> 

Wortwit 
— nngfy 

Mni 

No. 

cent 

pralBcbcM 
(41%) 

No. 

Per- 
cent 

Total      

Flying  or  fSJHng 
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21 
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88 

100 

6S 
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21 
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435 

365 
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99 

ts 

100 

Struck  non- 

nxjving  obiect  — 
UquM  or  chernlcrt 

in|uPBd  wortior ..... 
Occurred  in 

another  way 

1 

14 

4 

(Wortwn  net  wearing  eye  proteciion»59  percent). 


Face  INJUMES  By  TVPE 

Sei£CTED  States 

[July.NoM(nber  1S7S] 


Total. 


Flying    or    iaBng    obtecti 


Stnick  non-mNSig  obiect .... 
Uquid  or  Omrtat  fe^ured 


Swinging  otilect  aSuck  tace- 

Ot#ct  or  tool  waa  pulled 

Ir^  taoe.^..^...^.— „..^„..^^ 

Powwad  tool  Idohed  tMGS 


Occinvd  la  oSw  way. 


»te.ol 


774 

344 

48 

as 

154 

114 

S3 
46 


44 

S 
» 

15 

4 
6 


Note:  Thia  taliie  doea  not  raSacl 

liniuriea. 


FOOT  Injuries  by  DEScmpnoN  of  Accident.  Selected  States 

July-August  1979 


Total. 


Stepped  on  ahaq>  ebiaot. 
StiuckbyfaBrvobtaoU 


Objaci  loWod  onto  or  ower  fool. 


Struck  tool 

la 


ObfWL-. 
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Nur» 
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194 

721 
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58 

£S 
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283 

24 
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IS 
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160 

6 
67 
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« 
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Nelac  TNa  taUe  doea  not  resect  workers  whooe  foot  protecOon  preyenled  iniuriea. 


Head  Injuries  by  Description  of  Acodent,  Selected  States 
July^eptembar  1979 
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(100%) 
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Num-      Par- 


Total 

ssaangng  OQiaciaBUCR. 


Fanng  oblact  struck  head, 
riyaig  ooiaoi  sauoa  naao .. 
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198 
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44 
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taorkars  aSwae  head  protection  prevented  in)uriesL 
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A  Work  Injury  Report  (WIR)  on  eye 
injuries  conducted  by  the  BLS  shows 
that  three-fifths  of  the  injured  workers 
surveyed  (1.052)  were  not  wearing  eye 
protection.  Where  injured  workers  were 
wearing  eye  protection,  in  94  percent  of 
the  incidents,  the  harm  was  caused  by 
materials  which  went  around  or  under 
the  protector  (Reference  11). 

Similar  results  are  reported  in  the  BLS 
WIR  on  face  injuries.  Virtually  all  of  the 
injured  workers  (774)  had  not  worn  face 
protection.  Of  the  nine  woikers  in  the 
survey  who  were  wearing  face 
protection,  five  were  injured  by 
materials  which  went  around  or  under 
the  protector,  and  in  three  cases  the 
protector  was  knocked  off  the  worker  by 
the  impact  of  the  object  which  caused 
the  injury.  The  tjrpical  face  injury  was 
caused  by  flying  or  falling  blunt  metal 
objects  (Reference  12). 

The  BLS  WIR  on  head  injuries  shows 
that  84  percent  of  the  injured  workers 
studied  (1,033)  were  not  wearing  head 
protection.  Where  workers  were 
wearing  PPE,  almost  70  percent  received 
blows  to  an  unprotected  part  of  the 
head.  Over  one-third  of  the  accidents 
resulted  from  falling  objects  striking  the 
head.  Three-tenths  of  the  accidents 
occurred  when  workers  struck  a 
nonmoving  object  and  one-fifth  occurred 
when  a  swinging  object  such  as  a  steel 
bar.  struck  the  head  (Reference  13). 

Regarding  foot  injuries,  the  BLS  WIR 
indicates  that  fewer  than  one-fourth  of 
the  injured  woikers  (1,251)  were  wearing 
safety  shoes  or  boots  at  the  time  of  the 
accident  Nearly  three-fifths  of  the 
accidents  resulted  from  falling  objects 
striking  the  foot  Stepping  on  a  sharp 
object,  such  as  a  nail,  caused  16  percent 
of  the  injuries,  and  another  13  percent 
occurred  when  an  object  rolled  over  the 
foot  (Reference  14). 

These  BLS  work  injury  reports  on  eye, 
face,  head,  and  foot  injuries  (Report 
Numbers  597, 604, 605,  and  626)  identify 
two  major  factors  concerning  these 
tjrpes  of  injuries.  Personal  protective 
equipment  is  not  being  worn  the  vast 
majority  of  the  time,  and  when  the 
protective  equipment  is  worn,  it  does 
not  fully  protect  the  worker.  For 
instance,  objects  go  around  the  protector 
or  strike  an  area  for  which  the  protector 
does  not  provide  protection. 

OSHA  believes  that  the  proposal  will 
address  the  problems  identified  in  the 
BLS  reports  by  aUowing  new  innovative 
designs  through  the  use  of  performance- 
oriented  language,  by  providing 
information  for  selecting  the  proper 
protection,  and  by  improving  the 
protection  afforded  by  the  equipment 
(For  example,  the  current  OSHA  foot 
protection  standard  does  not  address 
penetration  resistance  through  Uie  sole 


of  a  safety  shoe,  nor  protection  of  areas 
of  the  foot  other  than  the  toe.  OSHA 
intends  through  its  new  standards,  to 
gain  an  improvement  in  worker 
acceptance  of  wearing  protective 
equipment  by  allowing  better  and  more 
comfortable  designs  not  presently 
permitted  by  the  current  standards,  and 
by  providing  information  on  selecting 
the  proper  equipment  for  the  job. 

m.  Summary  and  Explanation  of  the 
Proposal 

OSHA  proposes  to  revise  subpart  I  of 
29  CFR  part  1910  to  replace,  where 
appropriate,  existing  specification 
provisions  with  performance-oriented 
criteria  for  eye.  face,  foot  and  head 
protection.  OSHA  would  update  the 
design  requirements  for  PPE  by  revising 
the  standards  so  they  reference  the 
current  edition  of  the  pertinent  ANSI 
standards.  Requirements  for  PPE 
selection,  care,  use  and  training  would 
appear  in  the  body  of  the  revised 
standard.  As  noted  above,  the  proposed 
standard  includes  criteria  for  women's 
protective  footwear,  so  that  all 
protective  footwear  Is  covered.  In 
addition,  protection  for  the  sole  of  the 
foot  would  be  required  when  there  is  a 
risk  of  objects  piercing  the  sole.  Such 
protection  is  not  provided  in  the  current 
OSHA  PPE  standards.  Provisions  have 
been  added  which  address  the  selection 
of  PPE,  defective  and  damaged 
equipment  reissued  equipment  and 
traii±ig. 

The  requirements  of  proposed  subpart 
L  like  those  of  ciureot  subpart  I,  would 
apply  to  all  general  indusby  places  of 
employment  The  proposal  would  add 
several  general  requirements  to 
9 1910.132:  would  revise  SS  1910.133, 
1910.135  and  1910.136;  would  reserve 
S§  1910.138, 1910.13a  and  1910.140;  and 
would  add  appendices  A  and  B  to 
subpart  L 

The  proposed  format  of  part  1910. 
subpart  L  would  contain  the  following 
sections: 

1910.132 — General  requirements 
1910.133— Eye  and  facs  protection 
1910.134— Respiratory  protection 
19iai3S— Head  protection 
1910.136— Foot  protectfen 
19iai37— Electrical  protective  devices 
1910.138— Incorporation  by  reference 

[reserved] 
1910.139— (Reserved] 
1910.140— {Reserved] 

Appendix  A— Rafenosas  for  further 
Infomutiaa 

Appendix  B— Compllioe  guidelines  for 
hsxaid  uaeemant  and  penonal  protactiva 
equipment  salaction 

The  provisions  of  the  current  subpart  I 
standards.  SS  1910.132  through  19iai40. 
would  be  revised,  deleted  or  retained  as 


set  forth  in  the  following  table: 


Current  standard 

Proposed  sUuKtard 

11910.132(a) 

11910.132(b)..    

81910.132(a)* 
81910.132(b)* 

11910.132(C) 

§  1910.133(a)(1) 

1 1910.133(aH2)(I) 

81910.132(0)* 

819t0.133(a)(1) 

11910.133(b) 

|191O.133(a)(2)00 . 

81910.133(a)(2) 

81910.133(a)(2) 

81910.133(b) 

81910.133(0 

81910.133(0 

81910.133(a) 

(1910.1 33(a)(4) 

{1910.133(a)(2)(i) 

|1910.133(aM2)fiv) 

§1910.133(a)(2)(v) 

|1910.133(a)(2MvO 

|1910.133(a)(2)(vlQ 

( 1910.133(a)(3)(i) 

§1910.133(a)(3)(M) 

|1910.133(a)(3)(i) 

81910.133(a)(4) 
8 1910.133(a)(4) 

1 1910.133(a)(4) 

81910.133(b)(1) 
8 1910.132(g)      - 
8 1910.133(b) 
81910.134* 
<1910.135(b) 

81910.133(a)(5) 

}  1910.133(a)(6) — 

81910.134 

8191 0.1 35 

81910.136 

81910.137 

8 1910.136(b) 
81910.137* 

81910.138 

81910.139 

81910.140...™ 

Noria  (rasarvad) 

*Tha  current  requiraments  lor  thasa  paragraphs 
and  sections  ara  not  proposed  for  revision  in  this 
preposal  and  will  remain  unchafigad  by  tliis  rulamak- 

In  addition  to  these  sections,  OSHA 
proposes  to  add  non-mandatory 
appendices  A  and  B,  wMch  provide 
references  for  further  information  for 
compliance  assistance,  and  information 
for  hazard  assessment  and  PPE 
selection,  respectively. 

As  discussed  previously,  the  existing 
PPE  standards  reference  obsolete 
national  consensus  standards.  In  their 
place,  OSHA  has  referenced  the  current 
national  consensus  standards  in  the 
proposed  standard.  In  the  years  since 
the  Agency  promulgated  part  1910, 
OSHA's  general  policy  kas  been  to  use 
its  rulemaking  proceedings  to  delete  any 
references  to  national  consensus 
standards  and  to  incorporate,  where 
appropriate,  the  pertinent  regulatory 
text  into  the  OSHA  standards.  OSHA 
has  set  this  policy  because  the  Agency 
believes  that  the  compliance  burden  is 
most  reasonable  when  employers  and 
employees  have  all  of  the  requirements 
which  apply  to  them  in  the  body  of  the 
OSHA  standards  as  published  by  the 
Agency,  without  having  to  track  down 
referenced  documents.  However,  OSHA 
notes  that  in  the  case  of  PPE  design 
reqtiirements.  neither  employera  nor 
employees  are  directly  concerned  with 
the  detailed  design  requirements  or  test 
methods.  They  are  concerned  only  that 
the  equipment  satisfies  the  pertinent 
OSHA  Standards.  OSHA  further  notes 
that  it  is  tmiversal  practice  for  PPE 
manufacturers  to  determine  (usually  by 
testing)  that  their  equipment  meets  the 
ANSI  design  requirements  and.  thrn,  to 
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advertise  and  mark  their  products  as 
meeting  die  applicable  standard. 

OSHA  has  deterndned  diat 
compliance  with  the  design 
requirements  in  the  current  editions  of 
the  national  consensus  standards  for 
head,  foot,  eye  and  face  protection 
would  provide  a  proper  level  of 
protection.  Therefore.  OSHA  proposes 
to  incorporate  by  reference  diose 
standards  for  die  FFE  design 
requirements  since,  as  discassed 
previously,  diese  requirements  are  not 
normally  used  by  employers  or 
employees,  but  rattier  by  manufacturen 
of  PFE.  The  provisions  affected  by  diese 
incorporatjotia  by  reference, 
SS  1910.133(aX6),  1910.135,  and  19iai36. 
are  discussed  In  more  detail  below. 
OSHA  proposes  to  include  the 
provisions  diet  address  PPE  selection, 
care,  ose  and  training  widi  die  revised 
regulatny  text 

In  the  early  1870's,  die  National 
Institute  for  Occupational  Saf^  and 
Health  tested  various  types  of  personal 
protective  equipment  and  fioond  that  a 
number  of  them  did  not  meet  the  OSHA 
Standards  (by  failing  to  meet  the  design 
and  test  requirements  in  the  referenced 
American  National  Amdards).  This 
identified  a  poMiUe  need  for  tUid-perty 
certification  similar  to  that  required  in 
die  OSHA  Standards  for  raspiratofs 
(NIOSH  Certificatioo).  and  efedxkal 
equipment  (UL  listing).  More  reoady. 
die  Safety  Equipment  Institaie  has  net 
widi  OSHA  to  explain  die  boefits  of 
their  third-party  certification  pragram. 
and  has  encouraged  OSHA  to  consider  a 
requirement  for  certification  of  FFB. 

There  ara  advantages  and 
disadvantages  to  third-party 
certification,  llie  main  disadvantage  is 
that  it  could  result  in  substantial  costs  to 
manufacturers  since  they  would 
normally  have  to  contract  for  services 
from  a  recognized  testing  laboratoiy. 
However,  one  advantage  is  that  FPE 
which  is  advertised  as  meeting  certain 
criteria  would  be  tested  (and  certified) 
to  ensure  that  die  PPE  does,  in  &ct  meet 
thatcritoia. 

Another  advantage  is  that  third-party 
certificatioo  would  include  a  foflow-up 
inspection  service  to  periodically  test 

PPE  to  ensure  mntirr^^  minpUff}^;^ 

with  spedfied  criteria. 

OSHA  requests  comments  and 
information  on  whether  or  not  OSHA 
should  include  a  requirement  in  the  PPE 
standards  that  eni{doyers  obtain  third- 
party  certification  that  their  PPE  meets 
the  applicable  OSHA  requirements. 
While  the  current  OSHA  standards  do 
not  remdre  certification,  there  are 
several  certification  programs  currently 
in  place  (such  as  diose  administered  by 
die  Safe^  Equipment  Institnte  and  die 


Footwear  Industries  of  America]  which 
are  being  utilixed  1^  equ^anent 
manufacturers.  Is  certification  of  PPE 
necessary  to  ensure  that  head,  foot  eye 
and  face  FPE  meets  OSHA  standards? 
What  would  be  the  costs  and  benefits  of 
certification,  if  such  a  requirement  were 
added? 

In  accordance  mth  paragraph  6(bK8) 
of  die  OSH  Act  (29U.S£.  655).  die 
Agency  has  reviewed  the  various 
national  consensus  standards  that  cover 
woikiog  oondiUons  addressed  in  Uiis 
prc^XMsL  OSHA  has  incorporated 
appropriate  provisions  from  those 
national  consensus  standards  as  part  of 
this  proposal  OSHA  believes  diat  the 
proposed  standard  will  better  effectuate 
the  purposes  oi  the  Occupational  Safety 
and  Health  Act  of  1970  dian  the  national 
consensus  standards  wh^  have  not 
been  made  a  part  of  this  proposal, 
because  this  proposal  is  more 
comprehensive,  provides  greater 
flexibility  in  its  requirements  for  safety, 
and  proWdes  for  pidilic  participation 
and  comment 

The  revision  of  these  general  industry 
IVE  Standards  will  be  coordinated  widi 
efforts  to  revise  parallel  provisions  in 
the  Shipyard  Enqiloyment  and 
Construction  Standards  so  that 
consistent  coverage  of  hazards  which 
are  encountered  in  these  industry 
sectors  can  be  provided. 

The  following  discussion  provides  a 
more  detailed  explanation  of  die 
proposed  provisions  related  to  personal 
protective  equipment 

Section  1910.132   Genera/ 
Reqainmenta 

Existhig  paragraphs  (a)  throu^  (c)  of 
{ 19iai32  are  not  proposed  for  revision 
in  diis  rulemaking.  E)dsfing  paragraph 

(a)  requires  that  protective  equipment  be 
proidded,  used  and  maintained  in 
sanitary  and  reliable  condition,  as 
necessary,  to  protect  employees  fiom 
woricplace  hazards.  Existing  paragraph 

(b)  requires  that  where  employees 
provide  their  own  equipment  the 
employer  assure  the  adequacy,  inr;1iw!ii^ 
the  proper  maintenance  and  sanitation, 
of  such  equipment  Existing  paragraph 

(c)  requires  that  all  personal  protective 
equipment  be  of  safe  design  and 
construction  for  the  work  to  be 
performed. 

Proposed  paragraph  (d)  of  S 1910L132 
would  be  added  to  address  the  selectioa 
of  personal  protective  equipment  pPE^. 
The  current  standards  do  not  ccmtain  a 
similar  provision.  Tliis  proposed 
provision  would  require  employera  to 
select  the  PPE  for  their  employees  based 
on  an  assessment  of  the  i«»»y»^f  tn  die 
woriqdace  and  dw  hazards  whidi 
employees  are  likely  to  encoimter. 


Because  OSHA  la  aware  dMt  sobh 
employees  are  resposMibfe  Cor  obtahitag 
dieir  own  PFB,  A»  proposed  pravisiaa 
requires  empioyets  to  tefdiB  their 
enqiloyeas  of  the  selectian  decisioBS  and 
ensure,  regndlees  of  who  obtains  it  that 
the  ooirect  PFB  is.  in  fact  obtained.  TUs 
provision  is  based  on  cment 
S  l9iaU3(aXl).  whkh  covers  eye  and 
face  prolectiao,  but  dw  provisiaa  has 
been  expanded  so  that  it  covers 
selection  of  all  personal  pTo>ecti»e 
equipment 

Proposed  peragrapli  (e),  a  new 
reqairement  prabdiits  the  ose  of 
defective  or  damaged  PFB.  This 
proviiiaa  is  be  sod,  in  part  oa 
S  1910.1S3(a)(2Xvti)  of  die  existii^ 
standard,  which  stetes  that  protectors 
shoold  be  kept  clean  and  in  good  repair. 
Under  dw  propoeed  paregrapk.  dds 
requirement  woold  cover  all  PFB. 

Proposed  pora^ph  (f)  is  a  new 
requirement  that  wonld  reqidre 
employees  to  be  trained  in  die  proper 
use  of  their  pereonal  protective 
equipment  This  pare^]A  is  based  on 
existfng  1 19iai94(bK31  diet  reqnfres 
training  for  respirator  use  and  bas  been 
expanded  to  cover  aD  PFB.  OSHA 
proposes  dds  requhenieut  becanee  die 
Boreas  of  Labor  Statistics  Work  Iidnry 
Reports  indicated  that  a  tignfficant 
number  of  the  employees  fai}nred  Ind 
not  received  training  in  the  pnjper  use  of 
PPE  (References  11, 12, 13,  and  14). 


Sectioa  19iai33 
Protectkm 


Eye  ami  Face 


Under  proposed  paragraph  (aXl). 
em|no]rers  nmst  ensure  that  employees 
use  appropriate  eye  and  face  protection 
when  they  ara  ei^osed  to  eye  or  face 
hazards  from  flying  partides,  molten 
metal  liquid  cJiendods,  chemical  gases 
or  vapors,  or  potentially  injurious  light 
radiation.  The  only  significant  (fifference 
between  jsoposed  paragraph  (a)(1)  and 
existing  paragraph  (a)(1)  is  that  die  term 
"liquids"  woidd  be  rqdaced  by  the 
terms  *^olten  metal"  and  "^quid 
chemicals"  in  the  list  of  hazards  for 
which  eye  and  face  protection  are 
required.  OSHA  beBeves  it  is 
appropriate  to  spedfy  that  mohen  metal 
is  covered  to  prevent  confusion  over 
whether  or  not  molten  metsl  is  a 
"liqufcL" 

Also,  proposed  paragraph  (a)(1) 
replaces  the  general  requirement  for 
"suitable"  eye  protection  with  the 
reqtiirement  that  eye  protectian  used  by 
employees  provide  both  front  and  side 
proteddon  from  flying  objects.  OSHA 
notes,  for  ewmjile,  that  eye  protectioa 
with  side  shields  or  BMiMed  wrsp- 
armmd  lenses  and  frasMS.  wooid  satisfy 
this  requirement  The  proposed  revision 
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is  based  on  the  Bureau  of  Labor 
Statistics  Work  Infury  Report  on  eye 
injuries  whidi  identified  that  in  cases 
where  eye  protection  was  used.  94 
percent  of  the  Incidents  occurred  when 
an  object  (or  chemical]  went  around  the 
protection  (Reference  11).  OSi^ 
requests  comments  on  the  need  for  this 
revision,  including  information  oh  the 
extent  to  which  employers  are  afready 
providing  eye  protection  which  satisfies 
the  proposed  requirement  and  any 
additional  costs  which  would  be 
involved  in  obtaining  eye  protection 
which  meets  the  proposed  requirement 

Existing  1 19iai33  is  based  on  ANSI 
Z87.1-igeB,  section  4.  Existing  paragraph 
(a)(1)  of  1 1910.133  contains  a  general 
provision  to  requira  eye  and  face 
protection  wher*  such  use  could  prevent 
probable  injuries.  This  provision  is  so 
general  that  it  is  difficult  to  determine 
what  is  required.  Therefora.  we  are 
proposing  to  make  il0iai33(a)(l)mora 
specific  to  better  clarify  when  eye  and 
face  (sotection  are  required.  Eidsting 
1 1910.133(a)(1)  also  requires  that 
suitable  eye  and  face  protection  be 
made  craveniently  available;  and.  that 
unprotected  persons  not  be  Imowingly 
subjected  to  hazards.  These  two 
provisions  are  being  deleted  firom 
proposed  1 19iai33(a)(l)  since  diey  are 
already  addressed  elsewhere  in  this 
proposed  standard  (existing 
1 1910.132(a)  and  proposed 
1 19iai32(d)). 

Proposed  paragraph  (a)(2],  requires 
that  eye  and  face  protective  equipment 
fit  employees  properly,  tha  pnqiosed 
requirement  is  based  on  existing 
1 19iai33  (8)(2)(U)  and  (a)(2)(m).  as  weU 
as  on  ANSI  Z87.1-1988.  section  7.4. 
OSHA  believes  that  the  proposed 
simplified  requirement  v^  provide 
employers  with  the  appropriate 
guidance  so  they  can  assure  good  vision 
and  proper  eye  protection  for 
employees.  The  Agency  has  not  retained 
existing  paragraph  (a)(2)(i)  in  the 
proposed  rule,  because  that  i»ovision's 
requirement  for  PPE  which  provides 
"adequate  protection"  would  be  covered 
by  proposed  paragraph  (a)(1). 

In  addition,  existing 
1 19iai33(a)(2)(iv).  which  requires 
protectors  to  "be  durable",  is  proposed 
to  be  removed  since  the  intent  of  the 
existing  provision  is  now  covered  by 
proposed  i  19iai32(e),  which  prohibits 
defective  or  damaged  PFE  bom  being 
used,  and  by  proposed  1 19iai33(b). 
which  covera  the  design  requirements 
for  eye  and  face  protection. 

B)dstiBg  i  19iai33  (aH2)(v)  and 
(aX2Kvi)  which  require  protecton  to  *1>e 
capable  of  being  disinfected"  and  "be 
easily  deanable,"  are  proposed  tt»  be 
removed  since  they  are  Mdaadant  tQ 


duties  already  imposed  by  i  191D.132(a) 
of  the  existing  standahl. 

lasting  §  1910.133CB)(2](viil.  which 
recommends  that  protectors  "be  kept 
cleati  and  in  good  repair,"  is  proposed  to 
be  removed  since  it  is  not  a  mandatory 
requirement  and  doea  not  belong  in  the 
standard.  The  intent  of  the 
recommendations  is  oovered  by 
proposed  S  1910.132(a). 

Ftoposed  paragraph  (a)(3]  adds  a  new 
requirement — that  workers  who  pass 
from  well-lit  to  dimly  Jit  areas  not  wear 
protectors  with  tinted,  or  variable  tinted 
lenses.  This  provision  would  reduce  the 
likelihood  that  extreme  lighting  changes 
will  temporarily  impair  an  employee's 
vision,  such  as  when  a  forklift  operator 
drives  a  forklift  from  the  outdoors  into  a 
poorly  tit  warehouse.  OSHA  solicits 
comments  regarding  the  need  for  and 
suitability  of  this  proposed  requirement, 
with  emphasis  on  the  extent  to  which 
wearing  tinted  lenses  in  these  situations 
actually  adds  to  the  recognized  vision 
problem  caused  by  dim  lighting. 

Proposed  paragrapk  (a)(4],  which  is 
based  on  existing  i  ltl0.133(a)(3), 
requires  that  employees  who  wear 
prescription  lenses  bt  protected  by  eye 
protection  that  incorporates  the 
prescription  in  its  design  or  by  eye 
protection  that  can  be  worn  over 
prescription  lenses  without  interfering 
with  the  prescription  lenses  such  that 
vision  becomes  impaired,  or  when 
protection  is  not  fully  provided  because 
of  interference. 

Existing  S  1910.133(a)(4],  which 
requires  that  "every  protector  shall  be 
distinctly  marked  to  facilitate 
Identification  only  of  the  manufacturer," 
is  proposed  to  be  removed  since  a 
marking  to  identify  the  manufacturer  of 
eye  and  face  protection  does  not  add  or 
detract  bom  the  safefy  afforded  by  the 
protector.  ANSI  287.1-1989,  which  is 
proposed  to  be  incorporated  by 
reference,  contains  this  same 
requirement  However,  the  deletion  of 
this  requirement  by  tlie  proposal,  would 
supersede  this  ANSI  requirement. 

Existing  9  igi0.133(a](5),  which 
requires  ^at  "limitations  or 
precautions"  provided  by  the 
manufacturer  "be  transmitted  to  the  user 
and  care  be  taken  to  see  that  such 
limitations  and  precautions  are  strictly 
observed,"  is  proposed  to  be  removed. 
The  intent  of  the  existing  provision  is 
now  covered  by  proposed  { 1910.132(f). 
«iiiich  requires  empliiyees  to  be  trained 
in  the  proper  use  of  their  PPE.  and  by 
proposed  appendix  B  which  provides 
compliance  guidelineb  for  selection  of 
PPE. 

Proposed  paragraph  (a)(5),  a  new 
provision,  requires  that  employees 
potentially  ejqxtsed  to  injurious  radiant 


energy,  such  as  that  produced  by  .    .  ,<,,, 
welding,  use  eye  protection  widi  filter    : 
lenses  which  have  a  shade  number 
appropriate  for  the  work-being 
performed.  In  addition,  this  proposed 
provision  includes  a  list  of  the  proper 
shade  numbers  for  various  operations. 
Existing  S  1910.133(a)(1)  requires 
protection  from  potentially  injurious 
light  radiation.  OSHA  has  determined, 
however,  that  the  proposed  provision 
states  the  requirements  more  dearly. 

In  paragraph  (b),  OSHA  proposes  that 
the  design  requirements  for  eye  and  face 
protection  comply  with  the  provisions  of 
ANSI  Z87.1-1989,  or  be  of  a  design  that  ' 
provides  equivalent  protection. 

Currently,  the  requirements  for  the 
design  of  eye  and  face  protection  are 
found  in  8  1910.133(a)(6),  which 
references  the  1968  edition  of  ANSI 
ZB7.1.  Proposed  paragraph  (b)  merely 
updates  the  ANSI  reference  for  the 
design  of  eye  and  face  protection  to 
reflect  the  current  (1989)  edition.  The 
design  criteria  contained  in  the  1989 
edition  of  ANSI  Z87.1  are  much  more 
performance-oriented  than  those  in  the 
existing  OSHA  standard,  and  can  be 
met  by  eye  and  face  protection  currently 
in  use  in  general  industry. 

The  1989  edition  of  ANSI  Z87.1  that 
OSHA  proposes  to  incorporate  by 
reference  contains  design  criteria  for 
piano  spectacles,  as  well  as  criteria  and 
test  methods  for  Optical  performance; 
transmittance  impact  flanunability; 
corrosive  resistance  for  metal  parts; 
and.  cleanabilify.  i 

Section  1910.135   HeadProtectioa 

Proposed  paragraph  (a)(1),  mandates 
that  employen  require  their  employees 
wear  protective  helmets  when  they  are  - 
working  where  there  is  a  potential  for 
injury  to  the  head  from  felling  or  moving 
objects.  This  language,  based  on 
existing  { 1910.132(a),  haa  bfeen  revised 
to  clarify  when  head  protection  is 
required. 

Proposed  paragraph  (a)(2)  requires 
that  employees  who  are  near  exposed 
energized  conductors  which  their  heads 
could  contact  must  wearhebnets 
designed  for  protection  from  electrical 
shodc  hazards.  This  provision,  based  on 
existing  S  i  1910.132(a)  and  1910.135. 
would  clarify  when  electrical  protective 
type  helmets  must  be  warn. 

Proposed  paragraph  (b)  requires  that 
the  design  of  protective  helmets  compfy 
with  the  provisions  of  ANSI  289,1-1986. 
"Requfrements  for  Protectiye  Headiyear , 
for  Industrial  Worken."](Refereace.2)  pr. 
be  of  a  design  that  provides  equivalent   . 
protection.  ANSI  Z89.1-1986  coveie  /„  ,.  * 
InqMCt  resistance,  penetration  ...  ^.,  .j  ,\,> 
protectioia,  flammability* wa^  ^^  .^!« .-  ^^j 
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absorption  resistance,  electrical 
insulafion  and  mmrtmimg  weight  The 
existing  OSHA  standard  for  head 
protection,  1 1910.135,  references  ANSI 
280.1-1969  (Reference  28).  lUs  eariler 
edition,  except  insofar  as  it  addresses 
electrical  insulation  for  Class  B  hehnets. 
sets  essentially  the  same  requirements 
as  would  apply  through  the  proposed 
paragraph  (b)  reference  to  ANSI  289.1- 
1988.  A  significant  difference  between 
the  hehnet  provisions  referenced  in 
proposed  parag^ph  (b)  and  the  present 
OSHA  requirements  involves  the 
relevant  testing  for  hehnets  used  for 
protection  against  live  electrical 
conducton.  The  testing  requirements  in 
the  1986  ANSI  standard  are  somewhat 
more  stringent  for  "Class  B"  helmets 
than  those  referenced  in  the  current 
OSHA  standards.  However,  OSHA 
believes  that  hehnets  currently  used  for 
protection  against  electrical  contact  in 
general  industry  meet  the  electrical 
insulation  requirements  in  ANSI  289.1- 
1986.  The  effect  of  this  diange  in  testing 
requirements  involves  only  a  small 
number  of  employees,  primarily  linemen 
and  tree  trimmere,  who  generally  wear 
helmets  which  are  classified  under  the 
ANSI  standard  as  "Class  B"  hehnets. 
The  Agency  solicits  comments  and 
information  on  helmets  presently  used 
for  electrical  protection  in  general 
industry,  and  whether  such  helmets 
would  comply  with  the  proposed  OSHA 
standards. 

Currently,  OSHA  does  not  have  any 
requirements  for  "bump  caps"  (a  type  of 
headwear  that  is  intended  to  provide 
head  protection  from  minor  impact  and 
protection  frtnn  cuts  and  scrapes). 
Should  OSHA  include  requirements  for 
the  use  and  design  of  "bunq>  caps"?  Are 
there  any  voluntary  or  consensus 
standards  for  "bump  caps"?  >Vhat 
would  be  the  economic  and  safety 
impact  if  OSHA  added  requirements  for 
the  use  and  design  of  "bump  caps'7 
How  should  OSHA  target  the  use  of 
bump  caps  to  determine  when  or  when 
not  they  are  needed? 

Section  1910.136   Foot  Protection 

Proposed  paragraph  (a)  requires 
employen  to  ensure  that  their 
employees  wear  protective  footwear 
when  they  are  woridng  in  areas  where 
there  is  a  danger  of  foot  injuries  due  to 
falling  and  rolling  objects,  or  objects 
pierctaig  the  sole.  In  substance,  die  same 
general  requirement  is  contained  in 
existing  §  19iai32(a).  This  proposed 
language,  however,  darifies  the 
circumstances  where  foot  protection 
would  be  required.  The  current  OSHA 
standard  for  foot  protection,  I  igiaiae, 
references  ANSI  241.1-1967.  which  has 
bera  superseded  by  ANSI  241-^1983.  Hm 


1067  edition  of  ANSI  241.1  did  not  set 
requirements  for  sole  puncture 
resistance,  whereas  the  qurent  ANSI 
241-1983  standard  does.  The  Bureau  of 
Labor  Statistics'  Work  Injury  Report 
(WK)  on  foot  mjuries  (Refermce  14) 
indicates  that  objects  pierdng  die  sole 
accounted  for  16  percent  of  foot  injuries 
to  all  woriien  in  the  survey,  and  eight 
percent  for  those  woriien  in  the  survey 
who  were  wearing  safety  shoes. 
Therefore.  OSHA  is  proposing  that 
footwear,  in  addition  to  protecting 
enqiloyees  from  falling  or  rolling  objects, 
protect  them  bom  sole  punctures.  The 
Agency  solldts  comments  and 
information  on  the  extent  to  which 
enqiloyera  or  employees  are  arranging 
for  the  avallabilify  and  use  of  protective 
footwear  which  meets  the  proposed 
requirement  OSHA  also  SMks 
information  on  any  additional  costs 
involved  in  obtaiidng  foot  protection 
which  meets  the  proposed  requirement 
In  paragraph  (b).  OSHA  proposes  tiiat 
the  design  of  protective  footwear 
comply  with  the  provisions  of  ANSI 
241-1983  (Reference  3)  or  be  of  a  design 
that  provides  equivalent  protection.  The 
provisions  in  ANSI  241-1983  cover 
compression  resistance,  impact 
resistance  and  puncture  resistance. 
Existing  ( 1910.136.  Uirough  its  reference 
to  the  1967  edition,  sets  compression 
and  impact  requirements,  whidi  are  the 
same  as  those  in  ANSI  241-1963. 
However,  as  noted  above,  the  1967 
edition  applied  only  to  men's  protective 
footwear.  ANSI  241-1983  covera  both 
men's  and  women's  protective  footwear, 
thus  filling  a  gap  in  the  current  OSHA 
standard  for  protective  footwear.  OSHA 
believes  that  protective  footwear  which 
complies  witii  die  ANSI  241.1-1967 
standard  would  also  comply  with  the 
ANSI  241-1983  requirements  for 
compression  and  impad  resistance.  As 
discussed  above,  puncture  resistance 
was  not  covered  in  the  ANSI  241.1-1967 
standard. 

AppendJces  A  and  B  to  Subpart  I 

As  discussed  above.  OSHA  proposes 
to  add  non-mandatory  appendices  A 
and  B  to  subpart  I  to  provide  a  Ust  of 
references  for  further  information  which 
may  be  useful  in  implementing  this 
standard,  and  to  provide  xxmipliance 
guidelines  on  haziard  assessment  and 
personal  protective  equipment  selection. 
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V.  PreBmlnary  Regulatory  Impact 
Assessment  and  Regulatory  Flexibility 
Analysis  ■ 

Introduction  ' 

OSHA  adopted  its  ctrrent  standards 
for  personal  protective  equipment  (PPE) 
from  National  Consensus  Standards 
under  section  6(a)  of  tito  OSH  Act.  In  the 
nearly  two  decades  that  have  passed 
since  these  standards  were  developed,  a 
number  of  advances  have  been  made  in 
PPE  technology.  Thus.  OSHA  is 
proposing  to  revise  this  workplace 
standard  fai  order  to  reflect  ^ese 
inqvoved  means  of  hasard  prevention. 

Executive  Order  12211  (46  FR 13197) 
requires  that  a  regulatory  bnpact 
analysis  be  prepared  for  any  proposed 
regulatioatiut  meets  the  criteria  for  a 
"major  rule":  that  is,  that  would  be 
likely  to  result  in  an  annual  impact  on 
the  economy  of  $100  million  or  more;  a 
major  faicrease  in  cost  or  prices  for 
consumers,  individual  Industries, 
federal,  state,  or  local  government 
agencies,  or  geograpfale  regions;  or, 
significant  advmae  effects  on 
competition,  empk)ymttit,  investment, 
productivity,  innovatloii,  or  on  the 
ability  of  United  8tata»based 
Miterpriaes  to  conq>et»widi  foreign- 
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based  enterprises,  in  domestic  or  export 
markets,  fai  addition,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  6GI  et  seq.)    : 
requires  an  toalysls  of  whether  a 
regulation  will  have  a  significant 
economic  impact  on  a  subltantial 
ninnber  of  small  entities. 

Consistent  with  these  requirements. 
OSHA  has  prepared  this  A^Bllminary 
Regulatory  Impact  and  Regulatory 
Flexibility  Analysis  for  the  proposed 
revisions  to  the  PPE  standard  As  a 
result  of  this  analysis  OSHA  has  made  a 
preliminary  determination  that  the 
proposed  revision  to  the  PPE  regulations 
will  not  constitute  a  major  rule. 

Affected  Industries  and  Current  Use 

Based  on  a  preliminary  report 
prepared  by  Eastern  Research  Group  [1] 
OSHA  has  determined  that  virtually  all 
industries  covered  by  the  General 
Industry  Standards  will  be  affected  by 
these  revisions.  The  extent  of  the  impact 
will  vary  by  industry  depending  on  the 
hazards,  the  types  of  occupations  and 
the  current  practice  regarcKng  PPE  use. 
The  U.S.  Bureau  of  Labor  Statistics 
(BLS)  gtoapa  ooployment  bito  seven 
major  occupational  categories,  of  which 
two:  (1)  Qmstructioa,  (^nating, 
maintenance  and  material  bandling  and 
(2)  agriculture,  fmestiy,  fishing  and 
related  activities  are  assumm)  to  include 
most  of  the  occupations  covered  b^  this 
proposal.  These  two  employment  groups 
have  been  used  as  an  estimate  of  die 
population-at-risk.  Table  M  presents 
estimates  of  the  number  of 
establishments,  total  emptoyflsent  and 
population-at-risk,  by  a£h«ted  industry. 
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Most  types  of  PPE  have  been  hi 
widespread  use  in  most  industries  for 
many  years.  There  are,  however,  very 
little  statistical  data  available  &at 
would  allow  a  determination  of  the 
number  of  employees  who  either  are 
using  PPE,  or  who  should  be  wearing 
PPE  by  virtue  of  the  hazards  to  whldi 
they  are  exposed. 

OSHA's  inspection  data  shows  that 
approximately  3.5  percent  of  all  planned 
safety  hispections  result  in  a  citation 
und(9'%e  existing  PPE  standard.  What, 
is  not  shown  by  ttiese  data  is  the  degree 
of  hazard  present  at  these  woikplaces. 
the  number  of  woricers  exposed  to  die 
hazard,  or  the  ^ype  of  PfE  required. 


Several  Work  Injury  Report  (WIR) 
published  by  the  BLS  cover  a  number  of 
specific  industries  or  types  of  injuries, 
lliese  reports,  which  examine  only 
those  cases  where  a  woiker  was  injured. 
Indicate  that  many  workers  are  not 
wearing  PPE  or  are  wearing  inadequate 
PPE.  Of  the  approximately  22  million 
workers  at  risk,  OSHA  estimates  that 
about  12  J  percent  or  2.8  million  woricers 
are  not  wearing  the  appropriate  PPE 
(See  chapter  n  of  full  analysis).  OSHA 
also  estimates  that  relatively  few  firms 
have  performed  a  formal  hazard 
assessment  of  the  potential  hazards  in 
their  workplace.  Also,  OSHA  assumes 
that  many  woikns  are  not  wearing  PPE 


or  are  wearing  inadequate  PPE  due  to  a 
lack  of  training  regarding  the  importance 
of  using  ibis  equipment 

Nonregulatory  Environment 

The  primary  objective  of  O^iA's 
proposed  revisions  to  the  PPE  standard 
is  to  reduce  the  number  of  employee 
injtuies  and  deaths  resulting  from 
nonuse  of  PIC  or  use  of  inappropriate 
PPE.  OSHA  believes  that  the  present 
risk  to  employees  is  too  high  and  that 
the  proposed  reWsitms  wiU  prevent  a 
substantial  ntunber  of  these  injuries  and.: 
fatalities.  OSHA  examined  the 
nonregulatory  approaches  for  pnmMtiqg 
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piti^sflM  flMbV'niraMof  prtvits  wttSi 
■ad  (3^  rahtadacilivMM  ofpriviii*, 
.  Af  A  result  o(  llrit  review, . . 
>  hat  HeiermlnwIgMrt  the  need  far 
t  NfuUtlM  Mlaee  btM>  Ik 
8<yriftraint  ilik  of  iot>-J8l>ted  to|uiy  oir 
dMlh  caoied  by  the  iMdaquale  rale  of 
npHwel  prtwte  h—ti^ri)atament 
wrpeodltnte.  Wvate  aoifcetB  fad  to 
jNOvido  anoiiifi  safely  aad  health 
MSMvces  doe  to  the  leek  of  risk 
iofoniBtlaBi  te  immeUHy  of  laboTr  eod 
the  extemaBsatioo  of  pert  of  ttM  social 
costs  of  wodcar  inluitos  end  deadis. 


dombt 

pieodau  do  not  reflect  speeiBo   - 
iMikylaoe  risk,  asd  UiMitydaiiiBeere 
restrlctad  bv  state  statutes  preventing 
empleyees  mm  saing  their  employers. 
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their  so^  abd  approach  fall  to^Miovide 
adeqaate  protection  for  all  woricers. 
Thus.  08HA  has  detaanlned  that  a 
federal  standaid  is  necessary. 

Costs  of  Compliaac0 

Under  both  die  exlsliog  and  proposed 
standards  there  are  requiremeots  to 
pfovioe  FrE  wherever  titere  are  hazards 
present  In  the  woricplece.  OSHA 
estimates  that  the  inotemental  cost  to 
con^riy  «vitb  ttie  revised  rule  tvoiM  be 


aiJpnMiOkete^  $SK5inflBaB4tttiMi^y>  - 
11i»e(BnHdtxedoo«roftra|Bbiflittfce 
propel  use  of  pre  is  «6^edlad  to  be  StM 
nilf&on  per  year  and  the  aetiualized'oost : 
of  the  reqoiremeat  to  coaauct  a  hasaid 
assesuiment  is  estimated  t^  be  $t3J 
mHIioa  per  year  asswmlng'a 
reassassment  Is  coodoGled  once  every 
five  jreers.  Using  ntematilre  . 
assunqttlOQS  regarding  th^  &e%iMncy  (rf 
the  roasssssmant  of  eHhet  an  initiel 
assessment  followed  by  afumal 
reassessments  or  a  reasseasment  every 
tm  years  resulted  in  esHsiated  costs  i^ 
$1&4  and  tas  raUlioa  reqiectively. 

Table  [-2  present  9  the  eggregate  cost 
estimates  by  proviMen  fot  eadi  major 
industry  group. 


Table  I^— Summary  of  Aoqneqate  Compliance  Costs 
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433,721 

72300 

14.761 

10359 

2418 

13.783 

$2338.957 
132S359 

52.738.412 
8381.526 

10.416310 
5.979.467 
1335391 
8.661.666 

$1,090,011 
1360.095 

40,7233^ 
6337.188 
4.88O.0D6 
3336;aM 
R33.,175 
5306.9BS 

$1,448,946 

Ot  snd  gst  wftecfm      

265363 

1231 5.739 

Tfwipoftsioi^  €SwwiMnicaSow,  titattw.— 

ntMlmit 

3354396 

5326304 
2343363 

501.915 

ftf*?it                                 

2373.093 

TnWs                                   

65370,067 

13.778.560 

13390377 

560364 

93506006 

65379367 

20328.921 

SouroK  U8L  OapsrtnMiil  oT  Labor,  06HA,  OOtoa  ol  RsguMo^  Antfyait. 


Attnoment  of  Hazards  and  Benefits 

Pull  compliance  with  the  existing  or 
proposed  standards  is  expected  to 
reduce  the  Incidence  of  certain  types  of 
woriq)lace  injuries  and  fatalities. 
OSHA's  injury  analysis  has  focused 
primarily  on  head,  eye,  face,  hand  and 
foot  injuries  as  the  ones  most  likely  to 
be  affected  by  PPE  use.  OSHA  estimates 
that  annually,  there  are  approximately 
411,000  non-fatal  injuries  tlut  may  be 
related  to  PPE  use  among  the  population 
of  woricers  covered  by  the  standard. 
Based  on  a  review  of  the  available  data. 
OSHA  estimates  that  approximately 
62.200  could  be  prevented  by  full 
compliance  with  the  existing  standard 
and  that  an  additional  41,000  could  be 
prevented  by  full  compliance  with  the 
pnqxjsed  standard.  In  addition.  OSHA 
estimates  that  6  fatalities  per  year, 
which  result  from  head  injuries,  could  be 
prevented  by  full  compliance  with  either 
tiie  existing  or  proposed  standards. 

The  standard  has  performance- 
oriented  provisions  which  address  eye, 
face,  head  and  foot  hazards  and  allows 
employers  to  adopt  the  most  up-to-date 
PPE  for  use  in  their  establishments.  The 
flexlbiHty  to  substitute  new  material  and 


technologies  should  produce  more 
comfortable  and  protective  PPE.  An 
increase  In  worker  acceptance  and  use 
of  PPE  will  translate  into  additional 
benefits.  While  the  improvement  in  the 
level  of  benefits  is  dlCRcult  to  quantify, 
the  expectation  is  that  increased  use  of 
better  equipment  will  prevent  or  lessen 
the  severity  of  many  accidents  to  the 
eye,  face,  head  or  foot. 

Economic  Impact  and  Regulatory 
Flexibility  Analysis 

OSHA  has  assessed  the  potential 
economic  impact  of  the  proposed  PPE 
standard  and  has  made  a  preliminary 
determination  that  none  of  the  major 
industry  groups  would  experience  a 
significant  economic  burden  as  a  result 
of  the  proposed  standard.  If  all  of  the 
costs  are  passed  through  to  the 
consumer,  OSHA  esthnates  that  the 
average  price  increase  would  be  0.001 
percent,  based  on  the  ratio  of 
compliance  costs  to  the  value  of 
industry  shipments.  The  maximum  price 
increase  in  any  industry  would  be  OM 
percent 

On  the  other  hand,  if  all  costs  were 
absorbed  by  the  afiected  firms,  OSHA 


estimates  diat  die  maximum  reduction 
in  profits  would  be  less  than  OSa 
percent  OSHA,  thereforei  expects  that 
the  proposed  standard  wfll  not  have  a 
significant  economic  impact  OSHA  also 
determined  that  the  proposed  standard 
would  not  have  a  significant  impact  on  a 
substantial  number  of  snmll  firms. 

Refsranoss 

1.  Eastern  Research  Group.  Economic 
Analysia  of  the  Revised  Genent  Industry 
Personal  Protection  Equipmtnt  Standard 
(CFR  1910.132  through  1910.140)  Prepared  for 
the  U.S.  Department  of  Labcr.  Occupational 
Safety  and  Health  Administration  under 
Contract  Na  J-O-F-OOST.  Arlington.  MA. 
October  1988. 

2.  OSHA  IMIS  data  coverkig  1985. 1988, 
1987. 

3.  US.  Department  of  L.abor.  Bureau  of 
Labor  Statistics.  Work  Injury  Reports. 

VI.  Environmental  Assessment 

Finding  of  No  Significant  Impact 

This  proposed  rule  and  its  major 
alternatives  have  been  reviewed  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1980  (42  U.S.G  4321  et  seq.). 
the  Guidelines  of  the  Coancil  on 
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The  proposed  roviatons  and  additkna 
to28  CFR  pott  ma  Sdipul  I— Paraonal 
Protecthra  &|piipmeat.  {ocas  on  the 
reductloo  (rf  aoddeati  or  ii^uries  by 
means  of  persoaal  jwotective  equipwant 
proper  selection  ead  uae.  end  tittinfaig. 
The  proposal  also  oontaka  lenguage. 
and  formet  dmngea.  lliaae  reviaiona  do 
not  impact  on  ale,  water,  or  soli  quality, 
plant  or  antanal  life,  tha  useof  lend,  or 
other  aspects  of  the  environment 
Therefore,  these  levMons  an 
categorized  as  excluded  actions 
according  to  subpart  B,  secticm  11.10,  of 
the  DOL  NEPA  rogolatlons. 

VIL  Raoonlceapiat 

This  proposal  contains  no 
recordkeepfaig  raqoirements. 

vm.  Federalism 

This  proposed  standard  haa  been 
reviewed  In  accordance  with  Execatlve 
Order  12812  (52  FR  41685.  Oct  30, 1967) 
regarding  Federalism.  This  Order 
requires  that  agencies,  to  the  extent 
possible,  refrafai  from  limiting  state 
policy  options,  constdt  with  states  prior 
to  taldng  any  actions  diat  would  restrict 
state  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 
presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
state  law  only  if  there  is  a  dear 
Congressional  intent  for  the  agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  expresses 
Congress'  clear  intent  to  preempt  state 
laws  relating  to  issues  with  respect  to 
which  Federal  OSHA  has  promulgated 
occupational  safety  or  health  standards. 
Under  the  OSH  Act  a  state  can  avoid 
preemption  only  if  it  submits,  and 
obtains  Federal  approval  of,  a  plan  for 
the  development  of  such  standards  and 
their  enforcement  Occupational  safety 
and  health  standards  developed  by  such 
Plan-States  must,  among  other  things,  be 
at  least  as  effective  in  providing  safe 
and  healthful  employment  and  places  of 
employinent  as  the  Federal  standards. 

The  federally  proposed  personal 
protective  equipment  standard  is 
drafted  so  that  employees  in  every  state 
would  be  protected  by  general, 
performance-oriented  standards.  To  the 
extent  that  there  are  state  or  regional 
peculiarities  caused  by  die  teiraln.  the 


Act  wouM  be  eWele  imthp 
state 


natara  1 

Dy  nsaiL  anosva  nr  UMMwy  ay  ames 
anaan|Noj*8n  lopranwia  aaiBacB 
safety  as  paaalble  aaliig  vaiyfag 
meaiods  oonaonant  witii  ooodittona  in 
each  state. 

In  short  thera  is  a  dear  aatlend 
iwobfam  related  te  occupaWoiial  safety 
and  heaMi  ralatad  to  peraonri  protective 
equlpBMirt.  Wfalla  dM  bidtvMhid  states, 
if  all  acted,  might  be  able  ooUectively  to 
deal  with  the  safety  probleais  invoivad. 
most  have  not  ele^ed  to  do  so  In  tita 
seventeen  jrears  since  the  enactment  of 
the  OSH  Act  llioae  statee  adrich  have 
elected  to  parttdpata  under  section  18  of 
the  OSH  Act  arodd  not  be  ptaampted  by 
this  proposed  regulattoa,  and  arould  be 
able  to  address  spade!,  locd  conditions 
within  the  framework  provided  by  this 
performance-oriented  standard,  while 
ensuring  that  their  standards  are  at  least 
as  effective  as  the  Federal  standard. 
State  comments  are  invited  on  diis 
proposal,  and  will  be  fully  considered 
fHior  to  promulgation  of  a  final  rule. 

K.  Public  PartidpatkMi 

Interested  persons  are  requested  to 
submit  written  data,  views  and 
arguments  widi  respect  to  this  proposal 
These  comments  must  be  postmarked  by 
October  16. 1988.  and  sulmiitted  in 
quadruplicate  to  the  Docket  Office, 
Docket  No.  S-060,  U.S.  Department  of 
Labor.  Room  N-2834.  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Washington. 
DC  2021a 

The  data,  views  and  arguments  that 
are  submitted  will  be  available  for 
public  inspection  and  copying  at  the 
above  address.  All  timely  submissions 
received  will  be  made  a  part  of  this 
proceeding. 

In  addition,  under  section  6(b)(3]  of 
the  OSH  Act  and  29  CFR  1911.11, 
interested  persons  may  file  objections  to 
the  proposal  and  request  an  iniFornial 
hearing.  The  objections  and  hearing 
requests  should  be  submitted  in 
quadruplicate  to  the  Docket  Office  at  the 
above  address  and  must  comply  with 
the  following  conditions: 

1.  The  objections  and  hearing  requests 
must  include  the  name  and  add^ss  of 
the  individual  or  organization  making 
the  objection  or  request: 

2.  The  objections  and  hearing  requests 
must  be  postmarked  by  October  16, 
1989. 

3.  The  objections  and  hearing  requests 
must  spedfy  with  particularity  the 
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must  be  aooenpeniad  Iqr  a  datailed 
summaiv  of  die  evidence  Diapesed  to  b« 
addncad  at  the  re(|oeatad  haaring. 

Interested  persons  who  hava 
objections  to  various  provisions  or  have 
changes  to  recommand  may.  of  course, 
make  these  obiacttona  or 
recomsiendatlons  la  tbair  noiniwwnta; 
OSHA  will  fully  consider  tfaaoL  There  la 
only  need  to  file  formal  "objections" 
separatdy  If  die  Interaded  person 
desires  to  reqoed  an  oral  baartag. 

OSHA  recognizes  that  diara  Biay  ba 
interested  persons  adio,  llirou^  thair 
knowledge  of  safety  or  their  experieooa 
in  the  operations  involved,  vrodd  wish 
to  endorse  or  support  certain  provldona 
in  the  standard.  OSHA  welooaiaa  such 
supportive  comments.  IndodiBg  any 
pertinent  accident  data  or  cost 
information  which  may  be  availaUe.  in 
order  that  the  record  ol  this  ndemaking 
will  present  a  balanced  picture  of  the 
public  reqwnse  on  the  issues  involved. 

X.  State  Plan  Staodaids 

The  25  states  and  territories  having 
OSHA-approved  occupational  safety 
and  health  plans  must  adopt  a 
comparable  standard  within  six  months 
of  the  publication  date  of  a  final 
standard.  These  25  are:  Alaska,  Arizona, 
California,  Connecticut  (for  state  and 
local  government  employees  only), 
Hawaii,  Indiana.  Iowa.  Kentucky, 
Maryland.  Michigan,  Minnesota, 
Nevada,  New  Mexica  New  York  (for 
state  and  local  government  employees 
only),  North  Carolina.  Oregon.  Puerto 
Rico,  South  Carolina.  Tennessee.  Utah. 
Vermont  Virginia.  Virgin  Islands, 
Washington,  and  Wyoming.  Until  such 
time  as  a  state  standard  is  promulgated. 
Federal  OSHA  will  provide  interim 
enforcement  assistance,  as  appropriate. 

XI.  List  of  Index  Terms 

29  CFR  part  1910:  Eye  protection:  Face 
protection:  Foot  protection;  Footwear 
Hard  hats:  Head  protection; 
Incorporation  by  reference; 
Occupational  safety  and  health; 
Occupational  Safety  and  Health 
Administration;  Personal  protective 
equipment  Safety  glasses;  Safety  shoes. 

Authority 

This  doctnnent  was  prepared  under 
the  direction  of  )ohn  A  Pendergrass. 
Assistant  Secretary  of  Labor  for 
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OcqapatioiiAl  Safety  and  Health,  VS. 
Deportment  cf  Labor,  200  Constitation 
Avenue  NW^  Waahingtcm,  DC  20ao. 

Accordingly,  pursuant  to  sections  4(b), 
6(b]  and  8(c)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.aC  653, 
055, 657),  Secretary  of  Labor's  Order  Na 
9-83  (48  FR  35736),  and  29  CFR  part 
1911,  it  ia  proposed  to  amend  29  CFR 
part  19ia  subpart  L  as  set  forth  below. 

Signed  at  WuUngton,  DC  this  8di  day  of 
August  lySQ. 

Alu  C  ftlcKOIkii, 

Acting  Asu'Mtant  Secretary  of  Labor, 

Part  1910  of  title  29  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1910-OCCUPATK>NAL  SAFETY 
AND  HEALTH  STANDARDS 

1.  The  authority  citation  for  subpart  I 
of  part  1910  would  be  revised  to  read  as 
follows: 

Authority:  Sections  4. 6,  and  8  of  the 
Occupational  Safety  and  Health  Act  of  1870 
(29  U^C  863, 855. 657);  Secretary  of  Labor's 
Order  No.  B-83  (48  FR  3S736).  and  29  cart 
part  1911. 

2.  Section  19iai32  would  be  amended 
by  adding  new  paragraphs  (d)  through 
(f):  if  1910.133. 1910.135  and  1910.136 
would  be  revised;  8  §  1910.138. 1910.139 
and  1910.140  would  be  removed;  and 
appendices  A  and  B  would  be  added  to 
subpart  I  of  part  1910  to  read  as  follows: 

SubpBrt  I    PsfBOfMl  PiotocUw 
E(|ulpfiMnt 

|l9iai32   General  requlrsinenla. 
•       •       •       •       • 

(d)  Selection.  Based  on  an  assessment 
of  die  woriiplace  hazards  relative  to 
personal  protective  equipment  (PPE). 
employers  shall  select  the  types  of  PPE 
which  will  protect  employees  from  the 
particular  occupational  hazard(s)  they 
are  likely  to  encounter.  Such  selection 
dedsions  shall  be  communicated  to 
enq)loyees  and  followed  by  them  if 
employees  obtain  their  own  equipment 

(e)  Defective  and  damaged  equipment 
Defective  or  damaged  personal 
protective  equipment  shaD  not  be  used. 

(f)  Training.  Employees  shall  be 
trained  in  the  proper  use  of  their 
personal  protective  equipment. 

81910L1S3   Eyeandtaeeprotadion. 

(a)  General  requirements.  (1) 
Employers  shall  ensure  that  employees 
use  appropriate  eye  or  face  protection 
when  they  are  exposed  to  eye  or  face 
hazards  from  flying  particles,  molten 
metal,  liquid  chemicals,  acid  and  caustic 
liquids,  diemical  gases  or  vapors,  or 
potentially  in|urious  li^t  rcKuatlon.  Eye 
protection  used  by  employees  shall 


provide  both  front  and  side  protection 
from  flying  objects. 

(2)  ^e  and  face  protection  shall 
property  fit  employees. 

(3)  Protectors  with  tinted  or  variable 
tinted  lenses  shall  not  be  worn  when  an 
employee  must  pass  from  a  brightly 
lighted  area,  such  as  outdoors,  into  a 
dimly  lighted  area,  such  as  a  warehouse. 

(4)  Employees  who  vwear  prescription 
lenses  while  engaged  in  operations  that 
involve  eye  hazards  shall  wear  eye 
protection  that  incorpoiates  the 
prescription  in  their  design,  or  shall  be 
protected  by  eye  protection  that  can  be 
worn  over  prescription  lenses  without 
disturbing  the  proper  position  of  the 
prescription  or  protective  lenses. 

(5)  Employees  shall  use  equipment 
witii  filter  lenses  which  have  a  shade 
number  appropriate  for  the  work  being 
performed  for  protection  from 
potentially  injurious  light  radiation.  The 
following  is  a  listing  of  appropriate 
shade  numbers  for  various  operations. 

Filter  Lenses  for  Protection  Against 
Radiant  Eicrgy 


Operation 


Soktorfng 

Ught  Cutting,  up  to  one  Inch ... 

Medkm  Cuning,  one  to  ilx  Indiet 

Heavy  Cutting,  over  Hx  inctws 

UgM  Gas  WaMbig,  up  to  H  li«h 

Medkim  Gas  WeWing,  H-Vi/iech_ 

Heavy  Gaa  Wehflng.  over  Vi  Inch 

Shielded  Metal-Aic  Welding 

H  to  Hi  Inch  etedrodet. 

lnert.Gas  MetaN^rc  Welding  (non4er- 
reus) 

Ki  to  %i  Inch  electrodea..^ 

Inon^as  MotaMrc  Weldbig  (tarrous) 

Vti  to  Hi  Inch  electrodoe. 


Ht  to  %  meh  etectrodoL. 

Hi  to  H  inch  elecirodes. 

Atomic  Hydrogen  WeWng...._., 

Cartxjn  Arc  WeWkig , 


Shade  No. 


2 

3or4 

4or5 

Sore 

4or5 

Sore 

eorS 

10 


11 

12 

12 
14 
1010  14 

14 


Note:  If  filler  lenses  are  used  in  goggles 
worn  under  a  helmet  which  hat  a  lens,  the 
shade  number  of  the  lens  in  the  hehnet  may 
be  reduced  so  that  the  sum  of  the  shade 
numl>en  of  the  two  lenses  will  equal  the 
value  as  shown  in  the  above  listing. 

(b)  Acceptable  designs.  Eye  and  face 
protection  shall  comply  with  the  design 
requirements  for  eye  and  face  protection 
in  American  National  Standard,  ANSI 
Z87.1-1989,  "Practice  for  Occupational 
and  Educational  Eye  and  Face 
Protection",  which  is  incorporated  by 
reference,  or  shall  be  of  a  design  which 
has  been  demonstrated  to  be  equally 
effective. 

S  1910.135    Head  protection. 

(a)  General  requirements.  (1) 
Employers  shall  ensure  that  employees 
wear  protective  helmets  when  working 


in  areas  where  there  is  a  potential  for 
injury  to  the  head  from  falKhg  or  moving 
objects.  I 

(2)  Protective  helmets  designed  to 
reduce  electrical  shock  hazard  shall  be 
worn  by  employees  where  they  are  near 
exposed  electrical  conductors  which 
could  be  contacted  by  the  protective 
helmets. 

(b)  Acceptable  designs.  The  design  of 
protective  helmets  shall  comply  with  the 
requirements  of  American  National 
Standard,  ANSI  Z89.1-1986, 
"Reqturements  for  Protective  Headwear 
for  Industrial  Workers,"  which  is 
incorporated  by  reference  or  shall  be  of 
a  design  which  has  been  demonstrated 
to  be  equally  effective. 

91910.136   Foot  protection.  I 

(a)  General  requirements.  Employers 
shall  ensure  that  employeei  wear 
protective  footwear  when  woridng  In 
areas  where  there  is  a  danger  of  foot 
injuries  due  to  falling  and  noUing 
objects,  or  objects  piercing  the  sole. 

(b)  Acceptable  designs.  The  design  of 
protective  footwear  shall  comply  with 
the  requirements  of  American  NaticHial 
Standard,  ANSI  Z41.1-1983.  "Personal 
Protection-Protective  Footwear,"  which 
is  incorporated  by  reference  or  shall  be 
of  a  design  which  has  been 
demonstrated  to  be  equally  effective. 

Appendix  A  to  Subpart  I— Heferences 
for  Fturther  Information 

This  appendix  neither  adds  nor  detracts 
from  requirements  proposed  by  the  standards 
in  subpart  L 

Documents  1-3  merely  restate  the  titles  of 
the  ANSI  standards  which  contain  the 
requirements  for  the  design  of  head,  foot  eye 
and  face  protection  and  which  are 
incorporated  by  reference  in  S|  1910.133. 
1910.135,  and  1910.136.  The  remaining 
documents  in  this  appendix  A  provide 
additional  information  which  aiay  be  helpful 
in  understanding  and  implementing  these 
standards. 

1.  American  National  Standards  Institute 
(ANSI).  American  National  Standard 
Practice  for  Occupational  and  Educational 
Eye  and  Face  Protection.  (ANSI  Z87.1-1889^ 
New  Yoric,  NY:  ANSI  1988. 

2.  American  National  Standards  Institute    . 
(ANSI).  American  National  Standard  Safety 
Requirements  for  Protective  Headwear  for 
Industrial  Workers  (ANSI  Z89.1-1986).  New 
Yoit  NY:  ANSI,  1988. 

3.  American  National  Standards  Institute 
(ANSI).  American  National  Standard  for 
Personnel  Protection-Protective  Footwear. 
(ANSI  Z41-1983).  New  Yorii.  NY:  ANSI  1963. 

4.  Bureau  of  Labor  Statistic9,(BLS]. 
"Accidents  Involving  Eye  Injuries."  Report     ■„ 
597,  Washington.  DC  ELS,  1980. 

5.  Bureau  of  Latwr  Statistics  (BLS). 
"Accidents  Involving  Face  Injuries."  Report 
604.  Washington.  DC:  BLS,  1980. 
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6.  Bureau  of  Labor  StatiaHcSfBLS). 
"Accidents  Involving  Head  Injuries."  Report 
60S.  Washington,  DC-  BLa  19ea 

7.  Bureau.of  Labor  SUtistics.(BLS). 
"Accidents  Involving  Foot  Injuries."  Report 
628.  Washington,  DC  BLS,  1981. 

8.  National  Safety  Council.  "Accident 
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Appendix  B— Nod  Mandatory 
Compliance  GiiideHnei  for  Hazard 
AssMimMit  and  Personal  Protective 
EqoipnMdl  Selection 

1.  Controlling  hazards,  FFE  devices  alone 
should  not  be  relied  on  to  provide  protection 
against  hazards,  but  should  be  used  in 
conjunction  with  guards,  engineering 
controls,  and  sound  manufacturing  practioes. 

2.  Ass^sment  cad  selection.  It  is  neoessaiy 
to  consider  certain  general  guidelines  Cor 
assessing  the  foot.  head,  eye  and  face  hazard 
situations  that  exist  hi  an  occupational  or 
educational  operation  or  pcooess.  ud  to 
match  die  pitrtective  device  to  tte  particular 
hazard.  It  should  be  dw  responsibility  of  die 
safety  officer  to  apply  conuaan  ssBse  and 
fundamental  technical  principles  to 
accompUrit  diase  tasks.  This  process  is 
somewhat  subjective  by  aatoia.  bacauss  of 
the  infinite  variety  of  sitaatioos  t^iwe  PR 
may  1m  requited. 


3.  AmtmmemtpiidBiiom.  h  osder  to 
assess  the  need  for  PPE  the  following  steps 
shouUI  be  taken:      ■ 

a.  Survey.  Conduct  a  walk-tluough  survey 
of  the  areas  in  question.  The  purpose  of  the 
survey  is  to  ideiitify  sources  of  liazards  to  die 
feet  head,  eyes  and  face  of  workers  and  co- 
workers. Consideration  should  be  given  to 
the  basic  hazard  categories: 

(a)  Impact 

(b)  Penetration 

(c)  Compression  (roll-over) 

(d)  Chemical 

(e)  Heat 

(f)  Harmful  dust 

(g)  Light  (optical)  radiation 

b.  Sources.  During  the  walk-through  survey 
the  safety  ofHcer  should  observe:  (a)  Sources 
of  notion;  i.e..  machinery  or  processes  when 
any  movement  of  tools,  machine  elements  or 
particles  could  exist,  or  movement  of 
personnel  tiiat  could  result  in  collision  with 
stationary  objects;  (b)  sources  of  high 
temperatures  that  could  result  in  bums,  eye 
injury  or  ignition  of  protective  equipment, 
etc.;  (c)  types  of  chemical  exposures:  (d) 
sources  of  harmful  dust:  (e)  sources  of  light 
radiatioa  i-e.,  welding.  Inzing.  cutting, 
furnaces,  heat  treating,  hi^  intensity  ^jhts. 
et&;  (f)  soitfces  of  falling  objects  or  potential 
for  dropping  objects;  (g)  sources  of  sharp 
objects  which  might  pierce  the  feet  (h) 
sources  of  rolling  or  pindiing  objects  which 
could  crush  the  net:  (i)  layout  of  woikpiaoe 
and  location  of  co-woricers;  and  (j)  any 
electrical  hasards.  In  addition,  injury/ 
accideat  data  should  be  reviewed  to  help 
identify  proUem  areas. 

0.  Organize  data.  FMkmring  dia  walk- 
throu^  survey,  it  is  neoessaiy  to  organize  die 
data  and  infbnaation  for  use  in  the 
assessment  of  hazards.  The  objective  to  to 
prepare  for  an  aaalysis  of  the  hazards  ia  the 
anvirooment  to  en^>ls  proper  selection  of 
protective  equipment 

d.  Analyze  data.  Having  gathered  and 
,  organized  data  on  a  woriqiUce.  an  estimate 
of  the  potential  for  foot.  head,  eye  and  face 
injuries  diould  be  mads.  Each  of  the  basic 
hazards  (parsgraph  t*.]  should  be  reviewed 
and  a  determination  made  as  to  the  type  and 
level  of  risk  from  eadi  of  the  hazards  found 
hi  the  ana.  Ihe  possibility  of  exposurs  to 
several  hazards  simultaneously  should  be 
con^dered. 

4.  Selection  gaUeUnee.  After  completioa  of 
the  procedures  In  paragraph  3.  the  geneial 
procedure  for  sdection  of  protective 
equipment  to  toe  (a)  Beoorae  taailUar  wldi  the 
potential  hazards  and  the  type  of  protective 
equipmeot  dtat  Is  avaMaUe.  and  what  II  can 
do;  Le..  splash  protection,  taqwct  jnolaolion. 


etc.;  (b)  compare  the  hazards  associated  with 
the  environment;  Le..  impact  vekidties. 
masses,  projectile  shape,  radtotion 

iciuiuea,  vnm  me  cBpatmnies  in  tss 
available  protective  equipment  (c)  select  the 
protective  equipment  which  ensures  a  level  of 
protection  greater  than  the  iwinimuip  leqairod 
to  protect  empioyaas  bom  the  henrds:  and 
(d)  fit  the  user  with  the  protective  device  and 
give  instructions  on  care  and  use  of  the  PPE. 
It  is  very  important  that  end  uaera  be  made 
aware  of  all  warning  labels  for  and 
limitations  of  their  PPE. 

5.  Fitting  the  device.  Consideration  must  be 
given  to  comfort  and  fit  PPE  that  fits  pooriy 
will  not  afford  the  necessary  protection. 
Continued  wearing  of  the  device  to  mora 
liksly  if  tt  fits  die  wearer  comfortaUy. 
Protective  devices  are  generally  available  in 
a  variety  of  sizes.  Care  should  be  taken  to 
ensure  that  the  ri^t  size  is  selected. 

Devices  with  adjustable  features. 
Adjustments  should  be  made  on  an 
individual  basis  for  a  comfortable  fit  that  will 
maintain  the  protective  device  in  ttie  proper 
position.  Particular  can  should  be  taken  in 
fitting  devices  for  eye  protactiaD  against  dust 
and  chemical  splash  to  aasun  that  the 
devices  an  sealed  to  the  fooe.  la'additioo, 
proper  fitting  of  hard  hats  to  Inportant  to 
ensun  diet  the  hard  hat  will  not  fall  off 
during  work  operations.  In  sooie  cases  a  chin 
strap  may  be  neoessaiy  to  keep  die  hard  hat 
on  an  ampfoyae's  head.  (Chia  straps  should 
break  at  a  reasonably  low  force,  however,  so 
as  to  prevent  a  strangulation  hazard.)  Whare 
manufacturer's  instiactiaas  an  avallahlsk 
they  should  be  followed  carefolly. 

6. /teassawewBf  ofAazflitbi.it  to  As 
respoosibflity  of  the  safety  offioar  to  i 
the  twwkplaos  hazard  situatka  as  i 
by  identifying  and  evaluating  new  I 
and  processes,  reviewing  acddeat  rsooeds, 
and  reevaluating  the  suitability  ef  previoedy 
selected  FFB. 

7.  Selectioa  diartgaideliatsfaraya  and 
face  pmteatioa.  Same  oocupatioas  (not  a 
complete  list)  far  which  eye  pretecttoa  should 
be  considered  are;  Carpsotsrs.  skrirtelsns. 
wio.4«h«»M*«  BMcfaaBics  and  npalnra^ 
miliwrigbts.  pbiabacs  and  pipeflttaie,  sheet 
metal  warken  aad  tinsmiths,  asesasbless. 
senders,  yhidiag  BMchiae  oparakaa,  laths 
and  milUag  BMcfahie  openteta.  I 
welders,  labonts,  i ' 
and  hamOers,  and  tlabsr  cuttiflg  aad  I 
woiksfs.  The  fnUowiag  dart  pcoeldse 
genaral  guldaaoe  for  the  proper  selediaB  of 
eye  and  fooe  protection  to  protect  agalael 
hazards  assodatad  with  die  hstad  hazard 
"source" 


SELBonoN  Chart 


Impect 
Cvilpptno,  grtndviQ,  fsadiMng^ 


dkteie. 


FuniiM  opMBom^  poiJriA0»  CMflnpi  hot  dipplnji  md 


Hot  tpirtcs* 


(t),  o).  (B».  m.  (io)> 
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Selection  Chart— ContbHjed 


Sowet 


Chwnlcifc 
Add  and  ctmttetia  hmMns.  dsgrMiino  pMng. 

DlNt 

WtaoikMOfMnB,  buHIng,  gwwal  dusty  oondHtora 

UgM 


Elsclrtc  tfc« 

Gm 

CuHng. 


Tofch  bnzing.^ 
Torch  Mldtrfng. 


GIm. 


Notw  to  SelacUoo  Chail  TaUo 

(1)  Care  should  be  taken  to  recognize  the 
possibility  of  multiple  and  simultaneous 
exposure  to  a  variety  of  hazards.  Adequate 
protection  against  the  highest  level  of  eadi  of 
the  hazards  should  be  provided.  n>otective 
devices  do  not  provide  unlimited  protection. 

(2)  Operations  involving  heat  may  also 
involve  li^t  radiation.  As  required  by  the 
standard,  protection  from  bodi  hazards  must 
be  provided. 

(3)  Paoeshidds  should  only  be  worn  over 
primary  eye  protection  (spectacles  or 
goggles). 

(4)  As  required  by  the  standard,  filter 
lenses  shall  meet  the  requirements  for  shade 
designations  in  i  19iai33(a)(S).  Tinted  and 
shaded  lenses  are  not  filter  lenses  unless  they 
are  marked  or  identified  as  such. 

(5)  As  required  by  the  standard,  persons 
whose  vision  requires  the  use  of  prescription 
(Rx)  lenses  shaU  wear  either  protective 
devices  fitted  with  prescription  (Rx)  lenses  or 
protective  devices  designed  to  be  worn  over 
regular  prescription  (Rx)  eyewear. 

(6)  As  required  by  the  standard,  wearers  of 
contact  tenses  shall  also  be  required  to  wear 
appropriate  eye  and  face  protection  devices 
in  a  hazardous  environment  It  should  be 
recognized  that  dusty  and/or  chemical 
environments  may  represent  an  addition 
hazard  to  contact  lens  wearers. 

(7)  Caution  should  be  exercised  in  die  use 
of  metal  frame  protective  devices  in  electrical 
hazard  areas. 

(8)  Atmos|riieric  comfitions  and  the 
restricted  ventilation  of  dw  protector  can 
cause  lenses  to  fog.  Ftequent  cleansing  may 
be  necessary. 

(9)  Welding  hebnets  or  faceshields  should 
be  ued  only  over  primary  eye  protection 
(spectacles  or  goggles). 

(10)  Noo-sideshield  spectacles  are 
available  for  frontal  protectloo  only,  but  are 


High  tenipareture  expoa«ra_ 


Splash.. 


Iffitaliny  fnists.»« 
Niiisanoedust..„ 

Optical  radtatfon.. 
Optical  rBd«tion„ 

Optical  radniion.. 
Poor  vision 


^^M»a  n  ^*1  M  M 

rroiecaon 


Screen  taceshields,  reflective  faceshieUs.  See  notes  (IL 
(2).  (3). 

Goggles,  eyacup  and  cover  types.  For  severe  exposure, 

use  faceshield.  See  notes  (3),  (11). 
Spedel  purpose  goggles. 

Goggles,  eyecup  and  cover  types.  See  note  (8). 

Weldbig  helmets  or  weldhg  shields.  Typical  shades:  10- 

14.  See  notes  (9).  (12). 
Weldb)g  goggles  or  welding  faceshieW.  Typical  shades: 

gas  welding  4-8,  cutting  3-6,  brazing  3-4.  See  note  (9). 

Spectacles  or  weldbig  laceshield.  Typical  shades,  1.5-3. 

See  notes  (3),  (9). 
Spectacles  wHh  shaded  or  special  purpose  lenses,  ss 

suitable.  See  notes  (9),  (10). 


not  acceptable  eye  protedtion  for  the  sources 
and  operations  listed  for  "impact." 

(11)  Ventilation  should  be  adequate,  but 
well  protected  from  splash  entry.  Eye  and 
face  protection  should  be  designed  and  used 
so  that  it  provides  both  adequate  ventilation 
and  protects  the  wearer  from  splash  entry. 

(12)  Protection  bom  light  radiation  is 
directly  related  to  filter  lens  density.  See  note 
(4).  Select  the  darkest  shade  that  allows  task 
performance. 

8.  Selection  guidelines  for  foot  protection. 
Safety  shoes  and  boots  whidi  meet  the  ANSI 
Z41  Standard  provide  both  impact  and 
compression  protection.  Where  necessary, 
safety  shoes  can  be  obtained  which  provide 
puncture  protection.  In  some  wOTk  situations, 
metatarsal  protection  should  be  provided, 
and  in  other  special  situations  electrical 
conductive  or  insulating  safety  shoes  would 
be  appropriate. 

Safety  shoes  or  boots  with  impact 
protection  would  be  required  for  carrying  or 
handling  of  materials  audi  as  packages, 
objects,  parts  or  heavy  tools,  whidi  could  be 
dropped,  and  for  other  activities  where 
objects  might  fall  onto  the  feet  Safety  shoes 
or  boots  with  compression  protection  would 
be  required  for  work  activities  involving  skid 
trucks  (manual  material  hRnriling  carts) 
around  bulk  rolls  (such  as  paper  rolls)  and 
around  heavy  pipes,  all  of  which  could 
potentially  roll  over  an  employee's  feet 
Safety  shoes  or  boots  widi  puncture 
protection  would  be  requfred  where  sharp 
objects  such  as  nails,  wire,  tacks,  screws, 
laige  staples,  scrap  metal  etc.,  could  be 
stepped  on  by  employees  causing  an  injury. 

Some  occupations  (not  a  complete  list)  for 
which  foot  protection  should  be  considered 
are:  shipping  and  receiviqg  clerks,  stock 
clerks,  carpenters,  electricians,  machinists, 
mechanics  and  repairers,  plumbers  and  pipe 
fitters,  structural  metal  vvoikers,  assemblers, 
drywall  installers  and  lathos.  packers. 


wrappers,  craters,  pimch  and  stamping  press 
operators,  sawyers,  welders,  laborers,  freight 
handlers,  gardeners  and  groundskeepers, 
timber  cutting  and  logging  workers,  stock 
handlers  and  warehouse  laborers. 

9.  Selection  guidelines  for  head  protection. 
All  head  protection  (hardhats)  is  designed  to 
provide  protection  from  impact  and 
penetration  hazards  caused  fay  falling 
objects.  Head  protection  is  also  available 
which  provides  protection  baa  electric  shock 
and  bum.  When  selecting  head  protecticii, 
knowledge  of  potential  elecbical  hazards  is 
important  Class  A  helmets,  in  addition  to 
impact  and  penetration  resistance,  provide 
electrical  protection  &Y>m  low-voltage 
conductors  (they  are  proof  tested  to  2.200 
volts).  Class  B  helmeto,  in  addition  to  impact 
and  penetration  resistance,  provide  elecMcal 
protection  bom  high-voltage  conductors  (tiiey 
are  proof  tested  to  20,000  volts).  Class  C 
helmets  provide  only  impact  and  penetration 
resistance  (they  are  usually  made  of 
aluminum  which  conducts  electricity),  and 
should  not  be  used  around  electrical  hazards. 

Where  falling  object  hazards  are  present 
head  protection  must  be  worn.  Some 
examples  include:  woridng  below  other 
woricers  who  are  using  tools  and  materials 
which  could  fall:  working  aroimd  or  under 
conveyor  belU  which  are  carrying  parts  or 
materials;  working  below  machinery  or 
processes  which  might  cause  material  or 
objecta  to  fall;  and  woridng  oa  exposed 
energized  conductors. 

Some  occupations  (not  a  complete  list]  for 
which  head  protection  should  be  considered 
are:  carpenters,  electricians,  linemen, 
mechanics  and  repairers,  plumbers  and 
pipefitters,  assemblers,  packers,  wrappers, 
sawyers,  welders,  laborers,  frteight  handlers, 
timber  cutting  and  logging,  stock  handlers, 
and  warehouse  laborers. 
[PR  Doc.  89-18047  Filed  8-15-B9: 8:45  am] 
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ENYIRONMEMTAL  PROTECTION 
AQENCY 

4OCFRPvt300 
{FRL-3630-61 

National  Prioritiet  Utt  for 
Uncontrolled  Hazardoua  Waste  SIttt 

AOINCV:  Environmental  Protection 
Agency. 

action:  Proposed  rule. 


:  The  Environmental  Protection 
Agency  ("EPA")  is  proposing  an  update 
to  the  National  Priorities  List  ("NPL"). 
The  NPL  is  Appendix  B  to  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCF"),  which  was 
promulgated  on  July  16, 1982.  pursuant 
to  section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA").  CERCLA  has  since  been 
amended  by  the  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
("SARA")  and  is  implemented  by 
Executive  Order  12580  (52  PR  2923, 
January  29. 1987).  CERCLA  requires  that 
that  NCP  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  poUutants,  or  contaminants 
throughout  the  United  States,  and  that 
the  list  be  revised  at  least  annually,  lie 
NPL,  initially  promulgated  on  September 
8. 1983  (48  FR  40858),  constitates  this 
list. 

This  update  proposes  to  add  two  new 
sites  to  the  NFU  the  Radium  Chemical 
Company  Stte.  in  Woodsida.  Queens, 
New  Yorlc  and  the  Forest  Oen  Mobile 
Home  Subdivision  Site  in  Niagara  Falls, 
New  York.  Both  are  proposed  for  the 
NPL  on  the  basis  of  I  SO0uBe(bX4)  cf  the 
NCP  (50  FR  37S24.  September  16. 1886). 
Section  300J6(bX4)  provides  that  in 
addition  to  those  releases  identified  by 
their  Hazard  Ranking  System  (HRS) 
scores  as  candidates  for  tiie  NPL,  EPA 
may  identify  for  inclusion  on  the  NPL 
any  other  release  that  the  Agency 
determines  is  a  significant  threat  to 
public  health,  welfare  or  the 
environment  This  notice  provides  the 
public  with  an  opportunity  to  comment 
on  placing  the  Radium  Chemical 
Company  Site  and  the  Forest  Glen 
Mobile  Home  Subdivision  Site  on  the 
NPL 

This  proposed  rule  brings  the  number 
of  proposed  NPL  sites  to  337, 74  of  them 
in  the  Federal  section;  889  sites  are  on 
the  final  NPL.  41  of  them  in  the  Federal 
section.  Final  and  proposed  sites  now 
total  1,228. 

DATE  Comments  must  be  submitted  on 
or  before  September  15. 1988. 


:  Comments  may  be  aiailed, 
in  triplicate,  to  Larry  Keed,  Acting 
Director.  Hazardoss  Ste  Evaluatim 
Division  (Attn:  NPL  Staff).  Office  of 
Emergency  and  Remedial  Response 
(OS-230).  U.S.  finvironmental  Protection 
Agency,  401 M  Street  SW..  Washington 
DC  20460.  Addresses  lor  the 
Headquarters  and  Region  2  dockets  are 
provided  below.  For  further  details  on 
what  these  dockets  contain,  see  the 
Public  Comment  Section,  Section  L  of 
tiie  SUPPLEMENTARY  INFORMATION 
portion  of  this  preamble. 

Tina  Maragousis,  Headquarters.  U.S. 
EPA  CERCLA  Docket  Office,  Waterside 
Mall,  401 M  Street  SW.,  Washington. 
DC  20460,  202/382-3046. 

U.S.  EPA  Region  2.  Document  Control 
Center  Superfund  Docket  26  Federal 
Plaza,  7tii  Floor,  Rooni  740,  New  Yoric, 
NY  10278,  Latchmin  Serrano,  212/264- 
5540,  Ophelia  Brown,  212/284-1154. 
FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Otto,  Hazardous  Site  Evaluation 
Division,  Office  of  Emergency  and 
Remedial  Response  (OS-230],  U.S. 
Environmental  Protection  Agency.  401 M 
Sh^et  SW.,  Washington,  DC,  204ea  or 
the  Superfund  Hotiine.  Phone  (800)  424- 
8346  (382-aooO  in  tiie  Washington.  DC. 
metropolitan  area). 

tUPPUEMENTARY  MFONMATION: 
TaUfl  of  Contents: 

I.  Introduction 

n.  Purpose  and  Implementation  of  the  NPL 

IILFiFL  Update  Procau 

IV.  Contents  of  this  NPL  Update 

V.  Regulatory  Impact  Anslysia 
VL  Ragolatary  FlndUlity  Act  Analysis 

L  fntrodnction 

Background 

In  1980,  Congress  enacted  die 
Comprehensive  Environmental 
Response.  Conqiensation,  and  Liability 
Act  42  U.S.C.  9601-96S7  ("CERCLA"  or 
"the  Act")  in  response  to  the  dangers  fd 
uncontrolled  or  abandoned  hazardous 
waste  sites.  CERCLA  was  amended  on 
October  17, 1986,  by  die  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  89-499,  stat  1613 
etseq.  To  implement  CDICLA.  die 
Environmental  Protection  Agency 
("EPA"  or  "die  Agency")  promulgated 
die  revised  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Flan 
("NCP"),  40  CFR  part  300,  on  July  16. 
1982  (47  FR  31180),  pursuant  to  CERCLA 
section  105  and  ^cecutive  Order  12316 
(46  FR  42237,  August  20, 1981).  The  NCP. 
further  revised  by  EPA  on  September  16. 
1985  (50  FR  37624),  and  November  2a 
1985  (50  FR  47912),  sets  forth  tiie 
guidelines  and  proceda-es  needed  to 
respond  under  CERCLA  to  releases  and 
threatened  releases  of  hazardous 


substances,  pollutants,  or  contaminants. 
On  December  21, 1988  (53  FR  51394}. 
EPA  proposed  revisions  to  the  NCP  in 
req)onse  to  SARA. 

Section  105(a)(8)(A)  of  CERCLA  as 
amended  by  SARA  requires  that  the 
NCP  include  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  die  United  States 
for  die  purpose  of  taking  remedial  action 
and,  to  die  extent  practicable,  take  into 
account  the  potential  urgency  of  such 
action  for  the  purpose  of  takhig  removal 
action."  Removal  action  involves 
cleanup  or  other  actions  that  are  taken 
in  response  to  emergency  conditions  or 
on  a  short-term  or  temporary  basis 
(CERCLA)  section  101(23)).  Remedial 
action  tends  to  be  long-term  in  nature 
and  involves  response  actions  that  are 
consistent  with  a  permanent  remedy  for 
a  release  (CERCLA  section  101(24)). 
Criteria  for  determining  priorities  fbr 
possible  remedial  actions  financed  by 
the  Trust  Fund  established  under 
CERCLA  are  hicluded  in  the  Hazard 
Ranking  Systems  ("HRS")k  which  EPA 
promulgated  as  Appendix  A  of  die  NCP 
(47  FR  31219,  July  16, 1982).  On 
December  23, 1988  (53  FR  61962),  EPA 
proposed  revisions  to  the  HRS  in 
response  to  CERCLA  section  105(c), 
added  by  SARA 

In  addition  to  the  applications  of  die 
HRS.  there  are  two  other  mechanisms 
by  which  EPA  prioritizes  sites  for  the 
purpose  of  taking  remedial  action. 
Under  CERCLA  section  ia5(a)(8)(B) 
each  State  may  designate  a  single  site  as 
its  top  priority,  regardless  of  die  HRS 
score.  Under  the  third  meohanism. 
inchided  in  die  NCP  at  40  CFR 
30GL66(b)(4),  die  Agency  may  address 
sites  as  which  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  recommends  dissociation  of 
individuals  from  the  release,  at  which 
EPA  determines  that  the  release  poses  a 
significant  public  health  threat  and  for 
i^ddch  EPA  anticipates  diat  it  would  be 
more  cost  effective  to  use  remedial 
ratiier  than  removal  authorities  for 
cleanup.  The  three  mechanisms  are 
described  in  more  detail  in  the  NPL 
l^pdate  ftocess  section.  Section  in.  of 
dM  Supplementary  Information  portion 
of  tUs  preamble. 

Based  on  these  criteria,  and  pursuant 
to  section  105(a)(8)(B)  of  CERCLA  as 
amended  by  SARA  EPA  prepared  a  list 
of  national  priorities  among  die  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
cnntaminants  throughout  the  United 
States.  The  list  which  is  Appendix  B  of 
the  NCP.  ia  die  National  Pdorities  List 
rNFL").  CERCLA  section  105(a)(8)(B) 
also  requires  that  die  NPL  be  revised  at 
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least  annually.  A  site  can  Undergo 
CERCLA-financed  remedial  action  only 
after  it  is  placed  on  the  NI^  as  provided 
in  die  NCP  at  40  CFR  300.66(c)(2)  and 
300.68(a). 

An  original  NPL  of  406  sites  was 
promulgated  on  September  8, 1983  (48 
FR  40658).  The  NPL  has  been  expanded 
since  then,  most  recenUy  on  March  31, 
1989  (54  FR  13296).  The  Agency  also  has 
published  a  number  cf  proposed 
rulemakings  to  add  sites  to  the  NPL, 
most  recendy  Update  #9  on  July  14, 1989 
(54  FR  29820). 

EPA  may  delete  sites  from  the  NPL 
where  no  further  response  is 
appropriate,  as  explained  in  the  NCP  at 
40  CFR  300.66(c)(7).  To  date,  die  Agency 
has  deleted  27  sites  from  the  final  NPL. 
most  recendy  on  May  31, 1989  (54  FR 
23212),  when  Voortman  Farm,  Upper 
Saucon  Township,  Pennsylvania,  was 
deleted.  

Pursuant  to  die  NCP  at  40  CFR 
300.66(b)(4),  this  notice  proposes  to  add 
two  sites  to  the  NPL  Adding  these  two 
sites  to  die  335  sites  previously 
proposed  brings  the  total  number  of 
proposed  sites  to  337.  The  final  NPL 
contains  889  sites,  for  a  total  of  1.226 
final  and  proposed  sites. 

EPA  may  include  on  the  NPL  sites  at 
which  there  are  or  have  been  releases  or 
threatened  releases  of  hazardous 
substances,  poUutants,  or  contaminants. 
The  disoission  below  may  refer  to 
"releases  or  threatened  releases"  simply 
as  "releases,"  "facilities,"  or  "sites." 

Public  Comment  Period 

This  Federal  Re^^ter  notice  opens  the 
formal  30-day  comment  period  for  ^s 
NPL  Update.  Comments  may  be  mailed 
to  Lany  Reed,  Acting  Director. 
Hazardous  Site  Evaluation  Division 
(Attn:  NPL  staff),  Office  of  Emergency 
and  Remedial  Response  (OS-230).  U.S. 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Washington,  DC  2046a 

The  Headquarters  and  Region  2  public 
dockets  for  die  NPL  (see  ADDRESSES 
portion  of  this  notice)  contain 
documents  relating  to  the  scoring  of 
these  proposed  sites.  The  dockets  are 
available  for  viewing,  by  appointment 
only,  after  the  appearance  of  this  notice. 
The  hours  of  operation  for  the 
Headquartera  docket  are  from  9K)0  a.nL 
to  4KX)  p.m.,  Monday  through  Friday 
excluding  Federal  holidays.  The  hours  of 
operation  for  die  Region  2  docket  are 
from  8.-00  a.m.  to  54)0  pan.,  Monday 
through  Friday  excluding  Federal 
holidays. 

The  Headquarters  docket  for  the  two 
sites  proposed  in  this  NPL  Update 
contain  FfllS  score  sheets,  a 
Documentation  Record  describing  the 
information  used  to  compute  the  score,  a 


list  of  documents  referenced  in  the 
Documentation  Record,  the  public 
health  advisory  issued  by  the  Agency 
for  Toxic  Substances  and  Disease 
Registry,  and  EPA  memoranda 
supporting  the  findings  that  the  release 
poses  a  significant  threat  to  public 
health  and  that  it  would  be  more  cost- 
effective  to  use  remedial  rather  than 
removal  authorities  at  the  sites. 

The  Regional  docket  includes  all 
information  available  in  the 
Headquarters  docket  as  well  as  the 
actual  reference  documents,  which 
contain  the  data  EPA  relied  upon  in 
calculating  or  evaluating  the  HRS  score 
for  these  sites.  These  reference 
documents  are  avaUable  only  in  the 
Region  2  docket 

An  informal  written  request  rather 
than  a  formal  request  should  be  the 
ordinary  procedure  for  obtaining  copies 
of  any  of  these  documents. 

EPA  considers  all  comments  received 
during  the  formal  comment  period. 
During  the  comment  period,  comments 
are  available  to  the  public  only  in  the 
Headquarters  docket  A  complete  set  of 
comments  will  be  available  for  viewing 
in  the  Regional  docket  approximately 
one  week  after  the  formal  comment 
period  closes.  Comments  received  after 
the  comment  period  closes  will  be 
available  in  the  Headquarters  docket 
and  in  the  Regional  Office  docket  on  an 
"as  received"  basis.  An  informal  written 
request  rather  than  a  formal  request 
should  be  the  ordinary  procedure  for 
obtaining  copies  of  any  comments.  After 
considering  the  relevant  comments 
received  during  the  comment  period, 
EPA  will  add  diese  sites  to  die  NPL  if 
they  continue  to  meet  requirements  set 
out  in  die  NCP.  EPA  will  read  all 
comments  received  on  these  sites, 
including  late  comments.  In  past  rules, 
EPA  responded  even  to  late  comments. 
However,  given  the  need  to  make  final 
decisions  on  all  currendy  proposed  sites 
prior  to  the  date  that  the  revised  HRS 
takes  effect  EPA  will  not  be  able  to 
respond  to  all  late  comments  received 
for  sites  in  this  rule.  However,  the 
Agency  has  routinely  responded  to  late 
comments  that  result  from  EPA 
correspondence  that  provided 
commenters  with  more  recent  data  or 
requested  that  the  commenters  be  more 
specific  in  their  comments. 

Early  Comments 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
that  were  not  at  that  time,  proposed  to 
the  NPL  Because  such  submissions 
were  not  set  to  EPA  during  a  formal 
comment  period  on  the  sites  of  concern, 
they  are  not  consideredto  be  formal 
comments.  If  diose  sites  are  later 


proposed  to  the  NPL  parties  should 
review  their  earlier  concerns  and.  if  they 
still  consider  them  appropriate,  resubmit 
those  concerns  for  consideration  during 
the  formal  comment  period.  Site^pedfic 
correspondence  received  prior  to  formal 
proposal  generally  will  not  be  included 
in  the  dodcet 

Comments  Lacking  Specificity 

EPA  anticipates  that  some  comments 
will  consist  of  or  include  additional 
studies  or  supporting  documentation, 
e.g.,  hydrogeology  reports,  lab  data,  and 
previous  site  studies.  Where 
commenters  do  not  indicate  what 
specific  scoring  issues  the  supporting 
documentation  addresses,  or  what  they 
want  EPA  to  evaluate  in  the  supporting 
documentation.  EPA  can  only  attempt  to 
respond  to  such  documents  as  best  it 
can.  Any  commenter  submitting 
additional  documentation  should 
indicate  what  specific  points  in  that 
documentation  that  it  would  like  for 
EPA  to  consider.  As  die  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  noted  in  Northside  Sanitary 
Landfill  v.  Thomas  &EPA,  849  F.  2d 
1516, 1520  (D.C.  Cir.  1988)  cert  denied, 
109  S.  Ct.  1528  (1989),  during  notice-and- 
comment  rulemaking  a  commenter  must 
explain  with  some  specificity  how  any 
documents  submitted  are  relievant  to 
issues  in  the  rulemaking. 

n.  Purpose  and  ImplementatioD  of  the 
NPL 

Purpose 

The  primary  purpose  of  the  NPL  is 
stated  in  the  legislative  history  of 
CERCLA  (Report  of  die  Committee  on 
Environment  and  Public  Worics,  Senate 
Report  No.  96-848, 9edi  Cong.,  2d  Sees. 
60  (1980)): 

The  priority  lists  serve  primarily 
informational  purposes,  identifying  for  the 
States  and  the  public  those  facUitiefl  and  sites 
or  other  releases  w^ch  appear  to  warrant 
remedial  actions.  Inclusion  of  a  facility  or  site 
on  the  Ust  does  not  in  itself  reflect  a  Judgment 
of  the  activities  of  its  owner  or  operator,  it 
does  not  require  those  persons  to  undertake 
any  action,  not  does  it  assign  liability  to  any 
persoa  Subsequent  government  action  in  the 
form  of  remedial  actions  or  enforcement 
action  will  be  necessary  in  order  to  do  so. 
and  these  actions  will  be  attended  by  all 
appropriate  procedural  safeguards. 

The  purpose  of  the  NPL  therefore,  is 
primarily  to  serve  as  an  informational 
and  management  tool  The  identification 
of  a  site  for  the  NPL  is  intended 
primarily  to  guide  EPA  in  determining 
which  sites  warrant  fivther  investigation 
to  assess  die  nature  and  extent  of  die 
public  health  and  environmental  risks 
associated  with  the  site  and  to 
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detemiiM  what  f^^^nA-flntnctd 
ramadkl  •ctloQ(i),  if  any,  may  be 
appropriate.  The  NFL  also  lervet  to 
notify  the  pohlic  of  litee  fliat  EPA 
believes  wanant  further  bvestisatioD. 

EPA  has  limited  by  regnlaUon,  flie 
expenditure  of  Tnut  Fund  monies  for 
remedial  actions  to  thoee  sites  that  have 
been  placed  on  the  final  NPL,  as 
outfined  in  the  NCP  at  40  CFR 
30a66(cK2)  and  30af)e(a).  However.  EPA 
may  take  enforcement  actions  under 
CBRCLA  or  other  appUcaUe  statutes 
against  responsible  perties  regardless  of 
whether  the  site  is  on  the  NFL,  ■IHwwgh, 
as  a  practical  matter,  the  focus  of  EPA's 
CERCLA  enforcement  actions  has  been 
and  will  continue  to  be  on  NFL  sites. 
Sfanilariy,.in  the  case  of  CERCLA 
removal  actions,  EPA  has  the  autiiority 
to  act  at  any  site,  whethn  listed  or  not, 
that  meets  the  criteria  <rf  the  NCP  at  40 
CFR  3QIMI6-e7. 

EPA's  policy  is  to  pursae  cleanup  of 
NPL  sites  using  the  appn^iriate  response 
and/or  enforoonent  actions  available  to 
the  Agency,*faiclading  antfiorities  otfier 
than  CERCLA.  Listing  a  site  wiU  serve 
as  notice  to  any  potentially  respuMible 
party  that  the  Agency  may  initiate 
CERCLA^nanoed  remedial  action.  Hie 
Agency  will  dedde  on  a  sMe-by-site 
basis  whedier  to  take  enforcement  or 
other  action  under  CERCLA  or  other 
authorities,  proceed  directly  with 
CERCLA-financed  response  actions  and 
seek  to  recover  response  costs  after 
cleanup,  or  do  botL  To  the  extent 
feasible,  once  sites  are  on  the  NPL,  EPA 
will  determine  high-priority  candidates 
for  Superfnnd-finanoe  response  action 
and/or  enforcement  action  thrmigti  boft 
State  and  Federal  fadtiatives.  These 
deteimJnatioiiB  will  take  into  account 
which  aiqiroach  is  more  likely  to  most 
expeditiousiy  aeoonpUsh  rlonmipoftiie 
site  whlla  uriog  CESCLA's  Umited 
leeuiuues  as  efBdently  as  possible. 

Remedial  responee  actions  wiU  not 
necessarily  be  nmded  in  the  same  order 
as  a  site's  ranktog  on  ttie  NPL  Most 
sites  are  Bsted  in  the  order  of  their  HRS 
scores,  and  the  Agency  has  recognixed 
that  tteiniomatioa  collected  to  develop 
HRS  scons  is  not  sufBdent  in  itself  to 
determine  either  the  extent  of 
contaaitoBtkm  or  the  appraprtato 
response  for  a  pattiwilar  site.  EPA  rdiee 
on  hirther,  mote  detailed  studies  in  the 
remedial  investigatim/feaaibility  study 
(RI/FS)  to  address  these  cancems. 

The  RI/FS  detennines  the  aatwe  and 
extent  of  the  threat  prssealed  ly  the 
contamhiatifM  (40  CFR  30ae8(d]).  It  also 
takes  Into  account  die  amoont  (tf 
contaatinants  in  the  environment,  the 
risk  to  affected  populations  and 


environment,  die  cost  to  correct 
problems  at  the  site,  and  the  re^cnse 
actions  that  have  been  taken  by 
potentially  reqmsifalB  parties  or  others. 
Decisions  on  the  type  and  extent  of 
action  to  be  taken  at  Siese  sites  are 
made  in  accordance  with  the  criteria 
contained  in  Subpart  F  of  the  NCP.  After 
conducting  these  additioDal  studies, 
EPA  may  conchide  that  it  is  not 
desirable  to  initiate  a  CERCLA  remedial 
action  at  some  sites  on  die  tiPL  becaose 
of  more  pressing  needs  at  other  sites,  or 
because  a  private  party  cleanup  is 
already  underway  pursuant  to  an 
enforcement  actioL  Given  the  limited 
resources  available  in  dw  Trust  Fund, 
die  Agency  must  carefully  balance  the 
reladve  needs  for  response  at  the 
numerous  sites  it  has  studied.  It  is  also 
possible  that  EPA  will  conclude  after 
further  analysis  diat  die  site  does  not 
warrant  remedial  action. 

m.  NPL  Update  Piocass 

There  are  tliree  mechanisms  for 
placing  sites  on  die  NPL  The  principal 
mechanism  is  the  application  of  the 
HRS.  The  HRS  serves  as  a  screening 
device  to  evaluate  the  relative  potential 
of  uncontrolled  hazardous  substances  to 
cause  human  health  or  safety  problems, 
or  ecological  or  environmental  damage. 
The  HRS  score  represents  an  estimate  of 
the  relative  "probability  and  magnitude 
of  harm  to  the  human  population  or 
sensitive  environment  from  exposure  to 
hazardous  substances  as  a  result  of  the 
contamination  of  ground  water,  surface 
water,  or  air  (47  FR  3118a  luly  16. 1982). 
Those  sites  that  score  28.50  or  greater  on 
die  HRS  are  eligible  far  die  NFL 

Under  the  second  mechanism  for 
adding  sites  to  die  Nn«  eadi  State  may 
desi^te  a  sin^e  site  as  ite  top  priarity, 
regardless  of  the  HRS  score.  TUs 
medmnism  is  providad  by  section 
106(aH8)(B)  of  CERCLA  as  amended  by 
SARA,  which  requires  that,  to  tiw  extent 
practicable,  the  NH.  include  widiin  die 
100  highest  priorities,  one  facUity 
designated  by  eadi  Slate  repreeendng 
the  greatest  danger  to  public  healdi, 
welfare,  or  the  environment  among 
known  facilities  fat  die  State. 

The  third  medianism  for  listing, 
inchided  to  die  NCP  at  40  CFR 
300.66(b)(4)  (SO  PR  37«24-28.  September 
16, 1985),  allows  certain  sitee  widi  HRS 
scores  below  28.50  to  be  eligible  for  the 
NPL  if  aU  of  the  following  occun 

•  The  Agency  for  Taxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Department  of  Health  and  Human 
Services  has  issaad  ahaaldi  advisory 
that  recommends  disaocation  of 
individuals  from  the  mlease. 


•  EPA  detonynes  diatfte  releaae 
poses  a  significant  threat  to  public      -^  ' 
health. 

•  EPA  anticipates  diat  It  wdi  be  more 
cost-effective  to  use  its  remedial 
authority  dian  to  use  ite  removal 
audiority  to  respond  to  the  releaae. 

Hue  third  mechanism  was  added  to 
the  NCP  by  rulemaking,  during  widdi 
the  Agency  explained  that  there  are 
certain  types  of  sites  for  whidi  the  risk 
may  not  be  fully  reflected  bi  the  HRS 
score.  For  example,  direct  contact  scores 
are  not  included  in  calculating  the  total 
HRS  score,  and  thus  some  sites 
involving  direct  contact  to  residente  may 
pose  a  serious  threat  but  not  receive  a 
suffidendy  high  score  to  quaUfy  for  the 
NPL  Similariy,  where  a  small  number  of 
people  are  exposed  to  e  hazardous 
substance,  the  site  may  faO  to  qualiiy  for 
listing  due  to  the  low  targets  score.  After 
accepting  and  responding  to  public 
comment,  EPA  issued  a  regulation  that 
would  allow  die  Agency  to  list  sites 
where  the  ATSDR  issues  a  health 
advisory,  EPA  determines  that  die  site 
poses  a  significant  health  threat,  and  the 
Agency  finds  that  it  would  be  more  cost- 
effective  to  use  remedial  rather  than 
removal  authority  to  respond  to  the 
release  (50  FR  at  37624-2$). 

The  two  sites  proposed  for  the  NPL 
today  are  proposed  under  the  third 
mechanism  for  adding  sites  to  the  NFL. 
The  specific  application  of  the  criteria 
for  this  mechanism  to  the  Radium 
Chemical  Company  Site  and  the  Forest 
Glen  Mobile  Home  Subdhrision  Site  is 
discussed  in  Section  IV  of  this  notice. 

States  have  the  primary  responsibility 
for  identifying  non-Federal  sites, 
computing  HRS  scores,  and  submitting 
candidate  sites  to  the  EPA  Regional 
Offices.  EPA  Regiimal  Offices  conduct  a 
quaUty  omtrol  review  <rf  the  States' 
candidate  sitee.  sad  may  assist  in 
investigating,  sampling  monitoring,  and 
scoring  sites.  Regional  Offices  also  may 
consider  candidate  sites  fa  addition  to 
those  submitted  by  States.  EPA 
Headquarters  conducto  farther  qaality 
assurance  aodite  to  ensun  accuracy  and 
consistency  among  the  various  EPA  and 
State  offices  partidpating  in  the  scoring. 
The  Agency  then  prcqweas  the  sites  ^t 
meet  one  of  the  three  oltaiia  for  Ustuig 
(and  EPA's  listing  requirenMBte]  and 
solicito  public  comment  on  the  propoeaL 
Based  on  these  comments  and  further 
review  by  EPA  the  Agen^  detarmiBes 
final  HRS  sootss  and  plaaes  thoee  sitee 
diet  still  qualify  on  the  final  NPL 

IV.  Conlento  of  lUs  ftofoead  NPL 
Update 

The  Radnm  Chemical  Company 
(RCC)  Site,  fa  Woodaide,  Qaeena 
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a  haalA  advlsaqr  as  a 
therdaaaa. 


The  site  consists  of  a  ona-atoiy  brick 
buiUing  located  fa  a  densely  populated 
resIdeBtial  and  omnmerdal  area  of  New 
Yoik  Cny.  EstabKshad  fa  Maidiattaa  fa 
ms,  ROC  traniBrred  operations  to 
Woodsida  fa  Iha  late  t990s.  A  separate 
ntemfsctarfag  company,  wmcn  Is 
unrelated  to  ttie  ROC  opeiaUon, 
occuplee  paitof  ateaanMbtdldingand 
shares  a  conmon  waH  with  ROC 

■BHiaiiy,  mArf  piuuuueu  nuuiuuaa 
paint  far  watch  dteh  and  fasti  maents. 


Later,  II  mnnracAared  radivm- 
conteining  needles  and  other  sealed 
medical  devices,  largely  for  cancer 
therapy. 

fa  1BB3.  die  State  suifiended  RCCs 
operating  license  because  of  various 
disposal  and  safety  id&actions.  and  fa 
198(3,  the  company  was  denied 
permission  to  resume  operations,  fa 
1987,  die  State  ordered  RCC  to  remove 
the  ractium  and  decontaminate  die 
building,  fa  1987,  the  fadlity  was 
abandoned.  leaving  a  lane  number  of 
ratfinm-containing  sealed  contafans  at 
the  site,  some  of  which  were  suq>ected 
of  releasing  radium  and  radon  gas.  Hie 
amount  of  ratfium-226  at  die  site  was 
estimated  to  be  110  curies.  Also  on  die 
site  were  hundreds  of  containers  of 
laboratory  diemicals.  many  of  which 
were  reactive,  corrosive,  flammable, 
and/or  potentially  shoci^  sensitive. 

The  State  formally  requested  that  EPA 
secure  die  plant  and  remove  the 
radioactive  materials,  fa  )uly  1988,  EPA 
undertook  a  limited  removal  action 
using  CERCLA  emergency  funds.  EPA 
provided  24-hour  secnri^  and  took 
measures  to  stabilize  the  site,  fa  April 
1989,  EPA  began  to  remove  the 
radioactive  and  hazardous  materials 
and  transport  tliem  to  approved  disposal 
facilities. 

Elevated  levels  of  radiation  have  been 
measured  faside  certain  areas  of  the 
buil(^  On  February  la  1989,  ATSDR 
issued  an  advisory  warning  that  the 
RCC  Site  poses  a  significant  threat  to 


acddent  on  th 

^  fa  oH  vidflilif  of  na  aHew 
^faed  that  Ihsiilimil  111 
27UMn  peapla  who  live  wttUn  1  mifa  of 
die  site  coold  be  si^sssd  to  ladfatlanlf 
avy  worn  leleasad  fa  the  evenl  of  a 
rtrjiT  ITT***—** 

As  a  leauk  of  theaa  ooncems,  ATSDR 
has  woo—ended  dtsaodattoa  of  the 
radioactivp  materials  from  imttvidnaia 
fa  die  oommunily.  (Ste  "Ptobbc  Healdi 
Advisory  Cor  Radium  CheBBfaal 
Coaspany.  Woodsida.  Qaeaaa,  New 
York."  leaned  by  dia  ATSDR,  Fabniary 
10, 1080.  This  advisoiy  is  imduded  fa  dm 
Superfund  docket  for  this  proposed 
rule.) 

EPA's  assessment  is  tibat  die  site 
poses  a  Bignifir.ant  threat  to  human 
health  ana  die  enviroomeat  and  EPA 
antidpales  diat  it  wUl  be  more  cost- 
effective  to  use  remedial  authority  than 
to  use  removal  authority  to  respond  to 
the  site,  nils  finding  is  set  out  fa  a 
memorandum  dated  March  17, 1980, 
from  Timothy  Fields.  Jr.,  Director. 
Emergency  Response  Division  to  Lany 
Reed.  Acting  Directxir  of  the  Hazardous 
Site  Evaluation  Division,  both  fa  the 
Office  of  Solid  Waste  and  Emergency 
Response.  This  memorandum  is 
available  fa  the  Superfund  docket  for 
this  proposed  rule.  Based  oa  this 
information,  and  the  references  fa 
support  of  the  proposaLEPA  believes 
that  die  Radium  Chemical  Site  is 
appropriate  for  the  NPL  pursuant  to  40 
CFR  300.60(b)(4). 

Forest  Glen  Mobile  Home  Subdivision 
Site 

The  Forest  Glen  Mobile  Home 
Subdivision  Site  is  located  in  Niagara 
Falls.  Niagara  County.  New  York.  The 
21-«cre  site  consists  of  52  mobile  homes 
and  two  permanent  residences. 
Approximately  150  residente  live  fa  the 
area.  Surface  and  aubsarface  aeils  at  dw 
site  are  contamitMted  with  a  variety  of 
chemicals. 


«r«oi 


andlMildeninad 
k 


mefoapioibeanAriaaela. 

On  ^dy  n,  net.  ATSDR  tosaad  a 
preUniiBary  Haaldi  Assessment,  and  on 
July  31. 19H  ATBR  IsHad  a  Inrf 
Hsialth  Advisoiy  recowmwaHing  the 
dissodatfan  of  fhe  residente  of  die 
community  from  the  amstea  and 
contamfaated  aofl  atlhe  site.  The 
advlsay  was  based  en  Um  concern  diat 
residente  of  Ihe  community  mey  be 
exposed  to  haaaidous  sAstanoes  as  a 
result  of  detmal  oontad  with  the  aofl 
(i.e.  gardenfag.  playfagi}.  dwoi^ 
ingeatian  of  produce  growCh  fa  dm  soQ. 
or  as  a  result  of  inhaUtion  of 
concentrated  vapors  coBeded  fa  poo^y 
ventflated.  conffaed  areas  such  as  the 
space  ander  die  sidrt  of  die  Biobifa 
homes,  fa  addition,  the  advlaoiy 
expressed  coaoem  regarding  the 
physical  stability  of  £e  disposal  area 
beneath  die  site,  and  die  potential  for 
contamination  of  the  pufaUc  wrater 
supply. 

[See  "PubUc  HatAUk  KMtotf  fat  the  PoRSt 
Glaa  Mobiic  HoM  PHk.  NIsisn  Fails.  New 
York."  iMaed  by  ti»  ATSOK.  ea  )«ly  n.  lani 
Hilt  document  l>  included  In  (he  Superfuad 
dodkei  for  tliU  proposed  rule.) 

EPA's  assessment  is  that  the  site 
poses  a  significant  threat  to  human 
heaMi  and  the  environment  and  EPA 
antidpetes  that  it  will  be  more  cost- 
effective  to  use  remedial  audiority  than 
to  use  removal  authority  to  respond  to 
the  site.  This  finding  is  set  out  m  a 
memorandora  dated  August  3, 19B9,  from 
Stephen  Li^,  Director  of  the  Region  D 
Emergency  end  Remedial  Response 
Division  to  Lany  Reed.  Acting  Director 
of  the  Hazardous  Site  Evaluation 
Division.  This  memorandum  is  avaUable 
in  the  Saperfond  docket  for  this 
proposed  rule. 

Based  on  this  infonnation,  and  the 
references  in  support  of  the  proposal 
EPA  believes  diat  die  Forest  Glen 
Mobile  Home  Subdivision  Site  is 
appropriate  for  listing  on  the  fiPL 
pursuant  to  40  CFR  300.e6(b)(4). 

Table  1  following  this  preamble  lists 
the  two  sites  proposed  for  the  NPL  fa 
this  update.  "Hie  entry  contains  the 
names  and  locations  of  the  sites. 

Eadi  proposed  site  is  placed  by  HRS 
score  in  a  group  corresponding  to  groups 


of  BO  litM  jmsentod  within  the  final 
NFL.  For  txam^  a  lit*  in  Groap  8  of 
tba  propoaed  iqklate  has  a  toore  diat 
falb  within  the  range  of  icoraa  oovend 
by  the  eighth  groiqi  of  50  Bitae  on  the 
final  NFL.  Hie  NFL  is  arranged  by  HRS 
soores  and  is  presented  in  noups  of  SO 
to  enqihasize  that  minor  differences  in 
•cores  do  not  necessarily  represent 
significantly  different  levels  of  risk. 
Since  these  two  sites  have  proposed 
HRS  scores  of  less  dian  2&50.  they  are 
included  in  the  group  of  sites  with  the 
lowest  HRS  scores. 

V.  Repilaloiy  Impact  Analyst 

The  costs  of  cleanup  actions  that  may 
be  taken  at  sites  are  not  directly 
attributable  to  Usting  on  the  Nn«  as 
explained  below.  Therefore,  the  Agency 
has  determined  that  this  rulemaking  is 
not  a  "major"  regulation  under 
Executive  Order  12291.  EPA  has 
conducted  a  preliminary  analysis  of  the 
economic  implications  of  today's 
proposal  to  add  two  new  sites,  and  finds 
that  the  kinds  of  economic  effects 
associated  with  this  proposed  revision 
are  generally  similar  to  diose  identified 
in  the  regulatory  impact  analysis  (RIA) 
prepared  in  1982  for  revisions  to  the 
NCP  pursuant  to  section  105  of  CERCLA 
(47  PR  31180,  July  18. 1982)  and  the 
economic  analysis  prepared  when 
amendments  to  the  NCP  were  proposed 
(50  PR  5882,  February  12, 1985).  This  rule 
was  submitted  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  Executive  Order  12291. 

Costs 

EPA  has  determined  that  this 
proposed  rulemaking  is  not  a  "major^ 
regulation  under  Executive  CMer  12291 
because  inclusion  of  a  site  on  the  NFL 
does  not  itself  impose  any  costs.  It  does 
not  establish  that  EPA  necessarily  will 
undertake  remedial  action,  nor  does  it 
require  any  action  by  a  private  party  or 
determine  its  liability  for  site  response 
costs.  Costs  that  arise  out  of  site 
responses  result  from  site-by-site 
decisions  about  what  actions  to  take, 
not  directly  from  the  act  of  listing  itself. 
Nonetheless,  it  is  useful  to  consider  the 
costs  associated  with  responding  to  the 
sites  included  in  this  proposed 
rulemaking. 

The  major  events  that  follow  the 
proposed  listing  of  a  site  on  the  NFL  are 
a  search  for  potentially  responsible 
parties  and  a  remedial  investigation/ 
feasibility  study  (RI/FS)  to  determine  if 
remedial  actions  will  be  undertaken  at  a 
site.  Design  and  construction  of  the 
selected  remedial  alternative  fbllow 
completion  of  the  RI/FS,  and  operation 
and  maintenance  (OftM)  activities  may 
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continue  after  construction  has  been 
completed. 

EPA  initially  bean  coats  associated 
with  responsible  party  seardtes. 
Responsible  parties  may  bear  some  or 
all  the  costs  of  the  RI/FS,  remedial 
design  and  constrnctien,  and  OftM,  or 
EPA  and  the  States  may  shara  costs. 

The  State  cost  share  for  site  cleanup 
activities  has  been  amended  by  section 
104  of  SARA.  For  privately-owned  sites, 
as  well  as  at  publicly-owned  but  not 
publicly-operated  sites,  EPA  will  pay  for 
lOOX  of  the  costs  of  the  RI/FS  and 
remedial  planning,  and  90%  of  the  costs 
associated  with  remedial  action.  The 
State  will  be  responsible  for  10%  of  the 
remedial  action.  For  publidy-operated 
sites,  the  State  cost  share  is  at  least  50% 
of  all  response  costs  at  the  site, 
including  the  RI/FS  and  remedial  design 
and  construction  of  the  remedial  action 
selected.  After  the  remedy  is  built,  costs 
fall  into  two  categories: 

*  For  restoration  of  groimd  water  and 
surface  water,  EPA  will  share  in  startup 
costs  according  to  the  criteria  in  the 
previous  paragraph  for  10  years  or  until 
a  sufficient  level  of  protectiveness  is 
achieved  before  the  end  of  10  years. 

•  For  other  cleanupe,  EPA  will  share 
for  up  to  1  year  the  cost  of  that  portion 
of  response  needed  ta  assure  Uiat  a 
remedy  is  operational  and  functional. 
After  that,  Uie  State  assumes  full 
responsibilities  for  OftM. 

In  previous  NPL  rulemakings,  the 
Agency  estimated  the  costs  associated 
with  these  activities  (tl/FS.  remedial 
design,  remedial  action,  and  O&M]  on 
an  average  per  site  and  total  cost  basis. 
EPA  will  continue  with  this  approach, 
using  Ae  most  recent  (1988)  cost 
estimates  available;  these  estimates  are 
presented  below.  However,  there  is 
wide  variation  in  costs  for  individual 
sites,  depending  on  the  amount,  type, 
and  extent  of  contamination. 
Additionally.  EPA  is  unable  to  predict 
what  portions  of  the  total  costs 
responsible  parties  will  bear,  since  the 
distribution  of  costs  depends  on  the 
extent  of  voluntary  and  negotiated 
response  and  the  success  of  any  cost- 
recovery  actions. 


Com  category 


RI/F8 

RwMdW  Design  .._„„___„_ 

n«n»dW  Action 

Net  pcwent  vaiM  of  OUM  *„ 


Average 
total  cxMt 
peraita' 


1,100,000 

750.000 

•13,500,000 

»  3.770,000 


>  1908  U.8.  Dotal. 

*  Ineliidaa  Stale  ooet-ahwai 

«JA?gy  «»*  ?  O***  •«  *>  »•«.  $400,000 
tor  the  Srat  yeer  and  10%  dsoount  rale. 

Scuroe:  OMoe  of  Program  IManaoenient.  Offioe  of 
Eimrgency  and  Romediei  Reiponae,  U.&  EPA. 


Costs  to  States  associated  with 
today's  proposed  rule  arise  btm  the 
required  State  cost-share-ofc  (1)  10%  of 
remedial  acdons  and  10%  of  flivt'year 
OftM  costs  at  privately-owned  sites  and 
sites  that  are  publicly-owBed  but  not 
publicly-operated;  and  (2)  at  least  50%  of 
the  remedial  planning  {^fFS  and 
remedial  design),  remedial  action,  and 
fint-year  OftM  costs  at  publidy- 
operated  sites.  The  State  will  assume 
the  cost  for  OftM  after  EPA's  period  of 
partidpation.  The  Radium  Chemical 
Company  Site  and  die  Forest  Glen 
Mobile  Home  Subdivision  Site  are  boUi 
privately-owned.  Therefore,  using  the 
budget  projections  presented  above,  the 
cost  to  the  State  of  undertaking  Federal 
remedial  planning  and  adions,  but 
exduding  OftM  costs,  would  be 
approximately  $2.5  million.  State  OftM 
costs  cannot  be  accurate^  determined 
because  EPA.  as  noted  above,  will  share 
OftM  costs  for  up  to  10  years  for 
restoration  of  ground  water  and  surface 
water,  and  it  is  not  known  if  these  sites 
will  require  this  treatment  and  for  how 
long.  However,  based  on  past 
experience,  EPA  believes  a  reasonable 
estimate  is  that  it  wiU  shara  startup 
costs  for  up  to  10  yean  at  25%  of  sites. 

Proposing  a  hazardous  waste  site  for 
the  NFL  does  not  itself  cause  firms 
responsible  for  the  site  to  bear  costs. 
Nonetheless,  a  listing  may  induce  finns 
to  dean  up  the  sites  voluntarily,  or  it 
may  act  as  a  potential  trigger  for 
subsequent  enforcement  or  cost- 
recovery  actions.  Such  adions  may 
impose  costs  on  firms,  but  the  decisions 
to  take  sudi  actions  are  discretionaxy 
and  made  on  a  case-by-case  basis. 
ConsequNitly,  predse  estimates  of  these 
effects  cannot  be  made.  QPA  does  not 
believe  that  every  site  will  be  deaned 
up  by  a  responsible  party.  EPA  cannot 
projed  at  this  time  whldi  finns  or 
industry  secton  will  bear  specific 
portions  of  the  response  oosts,  but  the 
Agency  considers:  the  vohme  and 
nature  of  the  waste  at  the  sites;  the 
strength  of  the  evidence  lUdng  the 
wastes  at  the  site  to  the  parties;  the 
parties'  ability  to  pay;  and  otiier  factora 
when  dedding  whether  and  how  to 
proceed  against  the  parties. 

Economy-wide  effects  of  this 
proposed  amendment  to  the  NCP  are 
aggregations  of  effects  on  firms  and 
State  and  local  governments.  Although 
effects  could  be  felt  by  some  individual 
firms  and  States,  the  total  impact  of  this 
proposal  on  output,  prices,  and 
employment  is  expeded  to  be  negligible 
at  die  national  level,  as  was  die  case  in 
die  1982  RIA. 
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Benefits 

The  bei^ta  assodated  with  today's 
proposal  to  plac^  die  Radium  Chemioal 
Company  SUp  and  the  Forest  Glen 
MobQe  Home  Site  on  the  NPL  are 
increased  health  and  environmental 
protection  as  a  result  of  increased  public 
awareness  of  potential  hazards.  In 
addition  to  the  potential  for  more 
Federally-financed  remedial  actions, 
expansion  of  the  NPL  can  accelerate 
privately-financed,  voluntary  deanup 
efforts.  Proposing  sites  as  national 
priority  targets  also  may  give  States 
increased  support  for  funding  responses 
at  particular  sites.  

As  a  result  of  additional  CERCLA 
remedies,  there  will  be  lower  human 
exposure  to  hi^-risk  chemiOals,  and 
higher-quality  surface  water,  groimd 
water,  soil,  and  air.  These  benefits  are 
expected  to  be  significant,  although 
difficult  to  estimate  in  advanra  of 
completing  Uie  RI/FS  at  Uiis  site. 

VL  Regulatory  Flexttdlity  Ad  Analysis 

The  Regulatory  Flexibility  Act  of  1980 
requires  EPA  to  review  the  impacts  of 
this  action  on  small  entities,  or  certify 
that  the  action  will  not  have  a 
signiflctmt  impad  on  a  substantial 
number  of  small  entities.  By  small 
entities,  the  Act  refen  to  small 
businesses,  small  government 
jurisdictions,  and  nonprofit 
organizations. 

While  this  rule  proposes  revisions  to 
the  NCP,  they  are  not  typical  regulatory 
changes  since  the  revisions  do  not 
authomatically  impose  costs.  Proposing 
sites  on  die  NFL  does  not  in  itself 
require  any  action  by  any  private  party, 
nor  does  it  determine  the  liability  of  any 


party  for  the  dost  of  deianup  at  the  si^ 
Further,  no  identifiable  groups  are     V 
affedtekl  as  a  whole.  As  a  consequence, 
it  is  hard  to  pi^edld  impacts  on  any 
group.  A  site's  proposed  inclusion  on  the 
NPL  could  increase  the  Idcelihbod  that 
advene  impacts  to  responsible  parties 
(in  the  form  of  cleanup  costs]  «vill  occur,  * 
but  EPA  cannot  identify  the  potentially 
affected  business  at  this  time  nor 
estimate  the  number  of  small  businesses 
that  might  be  affected. 

The  Agency  does  expect  that  certain 
industries  and  firms  widiin  industries 
that  have  caused  a  proportionately  high 
percentage  of  waste  site  problems  could 
be  significantiy  affeded  by  CERCLA 
actions.  However,  EPA  does  not  expect 
the  impacts  bom  the  listing  of  these 
sites  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses. 

In  any  case,  economic  impacts  would 
only  occur  through  enforcement  and 
cost-recovery  actions,  which  are  taken 
at  EPA's  discretion  on  a  site-by-site 
basis.  EPA  considen  many  facton  when 
determining  what  enforcement  actions 
to  take,  induding  not  only  the  firm's 
contribution  to  the  problem,  but  also  the 
firm's  ability  to  pay. 

The  inqiacts  [bom  cost  recoveiy)  on 
small  governments  and  nonprofit 
organizations  would  be  determined  on  a 
similar  case-by-case  basis. 

Ust  of  Sabjeds  In  40  CFR  Part  900 

Air  pollution  control  Chemicals. 
Hazardous  materials,  Luteigovernmental 
relations.  Natural  resources.  Oil 
pollution.  Reporting  and  recordkeeping 
requirements,  Superfund.  Waste 


treatement  and  disposal.  Water 
pollution  control,  Water  supply., 

Datml:  Augost  la  1B89. 

Robait  L  Dupcey, 

Acting  Assistanl  AdmituBtmtor,  OfpoB  of 
Solid  WoBte  and  Emergency  Rupome. 

PART  300-{AMENDEO] 

It  is  proposed  to  amend  40  CFR  Part 
300  as  follows: 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows; 

Authority:  42  U.S.C  9005;  42  U.S.C  9B20;  33 
U.S.C.  1321(cK2);  E.0. 11735  (38  FR  21243): 
E.0. 12580  (62  FR  2923). 

Appendix  B  [Amended] 

2.  It  is  proposed  to  add  the  following 
two  sites  by  group  to  the  fint  table  in 
Appendix  B  of  Part  300: 

National  PRioruriES  Ljst  Proposed 
Update.  August  1989 


NPL 
QR> 

EPA 
Rag 

Stale 

SHi  Nsnw 

CS^Cogntr 

17 

02 

NY, 

Radhjm 
QtmrkM 
Co. 

WOOOMM. 

17 

02 

NY,,     , 

IHireal 
Gien 
lutobla 
Honw 
SubdM- 
iioa 

Magai* 
Fata. 

>  Sllaa  era  plaoed  In  groi^ia  (Or)  oorrt^xwSng  to 
groupe  of  50  on  tie  SriJ^NPL 
Number  of  Slae  Proooaed  lor  taSno:  2. 

[FB  Doe.  8IN-1B224  Piled  8-15-se:  ft48  am] 


Reader  Aids 


Federal  Register 

Vol  64.  No.  157 
Wednesday,  August  16,  1988 


INFORMATION  AND  ASSISTANCE 


Index,  finding  aids  ft  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cod*  of  Ftderal  Ragulations 

Index,  finding  aids  ft  general  information 
Printing  schedules 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.] 
Additional  information 

PrMidontiai  Docunwnts 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

Tho  United  States  Qovemment  Manual 

General  information 
Other  Servicet 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Library 

Privacy  Act  Compilation 

Public  Laws  Update  Service  (PLUS) 

TDD  for  the  deaf 


523-5227 
523-5215 
523-5237 
523-5237 
523-5237 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
523-6641 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  AUGUST 

31 645-31 796 1 

31 797-31 932 2 

31933-32034 3 

32035-32332 4 

32333-32432 7 

32433-32628 8 

32629-32784 9 

32785-32950 10 

32951-33182 11 

33183-33492 14 

33493-33664 15 

33665-33852 16 


CFR  PARTS  AFFECTED  DURING  AUGUST 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
pubfishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  docunwnts  published  since 
the  revision  date  of  each  titie. 


3CFR 


6002 

31794 

6003 

31931 

6004 

.  31933 

6005 

32033 

6006 

32783 

Executive  OrderK 
12685 

31796 

12686 

32629 

5CFR 

1620 „ 

32785 

7CFR 

29 

31797 

58 

31646 

301 

32788 

319 

33665 

401 

_ 33493 

406 

33493 

910 

917 

945 

.32035.  32951 
.32794,33667 
31798 

947 

32433 

948 

33484 

1076 

31799 

1126 

32951 

1864 

32953 

f^ropoeed  RuIeK 
le 

32985 

51 

32419 

401 

403 

.33557,33566 
33567 

800 

33702 

910 

33704 

fill 

31843 

929 

31844 

931 

33706 

932. 

33706 

945 

33707 

967 „.. 

31845 

903 

31846 

1001 - 

33709 

1002..» 

33709 

1004 

33709 

1005 

33709 

1006 

33709 

1007 

33709 

1011 

33709 

1012 

33709 

33709 

1030 

33709 

1032. 

33709 

1033 

33709 

1036 

„ 33709 

1040 

33709 

1046 

33709 

1049 


33709 


1050 

33709 

1064 

33709 

1065 

33709 

1068 

33709 

1076 

33709 

1079 

33709 

1089 

3370P 

1093 

33709 

1094 

33709 

1096 

33709 

1097 

„....  33709 

1098 

33709 

1099 

33709 

1106 

33709 

1108 

33709 

1120 

33709 

1124 

C3709 

1126 

„ 33709 

1131 

33709 

1132. 

33709 

1134 

33709 

1135 

33709 

1137 

33709 

1138 

...„ 33709 

1139 

33709 

8  CFR 

210 

31966 

•  CFR 

51 

„...  32434 

91 

33668 

92 

31800 

10  CFR 

2 „ 

33168 

7 

31646 

26 

33148 

Proposed  Rules: 

Ch.  1 

50 

32653 

33568 

55 

33568 

70 „ 

33570 

72 _ 

33570 

73 

33570 

75 „ 

33570 

430 

.32349,  32744 

12  CFR 

33 

31935 

207 „ 

31646 

220 _ 

31646 

221- 

„.  31646 

224 

31646 

226 „ 

32953 

229 

32035 

262. 

33183 

328.« „.... 

545 

5  r4.»»*»»*.«»*  ■■•••• 

..32959.33183 

4  

32820 

ii 


FedMd  Ragbfr  /  Vol  5*.  No.  157  /  Wednesday.  August  16,  1969  /  Reader  Aids 


5 „.. 

7 

1Z....„ 
226..... 
328..... 
584..... 


.33711 
.33711 
.32653 
.32089 
.33716 
.33235 


14CFR 

39. 


71. 

73... 

75_. 

97... 

217. 

241. 

303. 


1221. 


..31649,  31651-31653, 

31803-31809,31935. 

32435-^2437,32796, 

33186 

...31654,31936,31937 

31655,32800 

33497 

■  •••■••••••■■••••••a  0  lO  I U 

••■•••••••■••■•••••••■••••a  t#  I  O  I  W 

32439,  32440,  32803, 

32797-^2800.33496 

32963 


Ch.  1 33557 

39 31693,  31664,  31847, 

32624,32826,33235, 
33237 

43 32S63 

65 32563 

71 31696-31704,  31986, 

32452.32827,33579 

31705, 31967 

~.  32563 

33577.33578 


75-, 
145. 
Ch. 
233. 


2S2.. 


.33580 


253- 


.33580 


302.. 


377- 


...33580 
...33580 


.33582 


15CFR 

773 


16CPR 

305 


.31812 


32631 


< — 32654 

17CFR 

140-.- -31814 

200 33500 

211- 32333.  32334 

**"'••• •••••■•••.•»M*..«.**..  33500 

260. 33500 

270 31850,  32048 

274- 32048 

275. -.-32048.  32441 

279. 32048 


.32226,32993 
.32226,329^ 
.31850, 32229 
.32226 
.32226 
.32226 


230—. 

239. 

240 

249. 

260. 

268 


270. 32993,  33027 

274.— .....— — ..-...-.— 32993 

MCFR 

35. 32802 

270 32805 

271 31938,  32805 


.31706 
.33036 


37- 
803l. 


19CFR 

4 


.33187.33188 


10- 
113- 
177- 


.33169 
.33672 


355- 


..32742.32810 
33238 


aocRt 

PrapoMd  RuIm; 
206. 


219-. 
220-. 


230.. 


.32163 
.31939 
.32163 
.32163 


260 32163 

327 31 968 

404 33238 

416 31656,33238 

21CFR 

133 32050 

1 79. - 32335 

610.- 32632.  33872 

520 32336,  33501,  33814 

522.- - 32632 

524 32632 

540 33672,  33673 

556 32633 

558 32633-32634,  32963 

573 33673 

1301— 33674 

1 305 33674 

PrapoMd  RultK 

Ch.  1 32610 

133..- -. 32091 

168 33582 

522- ....31949 

556 — 31 949 

1308 31815,  31855 

1310 31657 

1313 31657 

1316 31669 

S2CFR 

60 


31815 

61 31815 

^^•••■•■••••••••,.. •.••.••.«.,,^,,  31  o  1 5 

63 3181 5 

64. — 31 815 

K-.— ...——. - 31 81 5 

514 32964 


32967 


SSCFR 

659 

24CFR 

200— 32059,  32968 

203- 32968 

204— 32968 

206.—. „ 


213 

220. 

221 

222 

ZZOmmm.. 

227. 


>•■■■■•■••■■•••••■■•••  tf^OdV 

32968 

32968 

32968 

32968 

32968 

32968 

235-.- 32968 

237 — 32968 

240..-. 32968 

570 — 31670 

PropoMdRutM: 

Ch.  L 31856 

200 — 33039 

205 33039 


2SCFR 


i ■•«•«••■■■••••••••••••■••■( 


.31672.31816 


802. 31672 

PropoMd  ftulM: 

1 31708.  32453 

28CFR 

31 32618 

523 -.32027 

544 32028 

29CFR 

524 32920.  33814 

525 32920.  33814 

529 32920,  33814 

1600 32061 

1601 32061 

1 61 0 32061 

1 61 1 32061 

1 620. 32061 

1626 32061,  33501 

1 627 33675 

1 691 32061 

1910.— —31765,  31970 

2589 — 32635 

261 9 „ 33504 

2676 33505 

PrapoMd  RuIm: 

503— -. 32985 

1910 31858,  33832 

30CFR 

834 „ 32063 

250 31768,  32316,  32563, 

33042 

906..- - 32828 

917 32093 

920 - 33042 

925 32094 

931 32095,  32096 

946 32097.  32098 


31CFR 

103 

500 


-33675 
32064 


32CFR 

231 3351 2 

231a -.-33516 

385 33521 

286 331 90 

706 31825 

33CFR 

100 31826.  32066.  32441- 

32442.33679.33680 

1 1 0 3241 9 

117 31827 

1 46 32971 

1 62 3241 9 

1 65 3241 9,  32443 

100 31859.  31860,  32453. 

32659 

162 32661 

334 33564 

34CFR 

208 32936 

345 32770 

755 32946 

35CFR 

PitipoMd  RuIm: 

1 33.- 32099 

135 32099 


36CFR 

1 153.. 32337-32342 

1 155 32337-32342 

1202 32067 

1254. 32067 


1206 , 32455 

37  era 

2. 32637 

301 — 32810 

309 — 32810 

38  era 

3 31828. 31950 

21 $1829. 31950-31952. 

I         32070 

39  era  I 

111 — 32071,  33523 

3001 ■ 33S2S,  33681 

40  era 

5Z 31953,  32072, 

82073,32637,32971, 
33526.33528-33536 

80 32444. 32972 

61  — 32444 

80..— —.......— —.-...  33218 

81 82078. 33219. 33536 

85 , 32566 

116 , 33426 

1 1 7 . 33426 

1  o/>«M**.*».«M>M*...«*MM*H.Mn  32638 

180 81674.  31830-31836 

33690 

228 -.,-.. 33565 

264 , 33376 

265.- 33376 

270-..-.. — M—.— .-..-.— 33376 

271  32973 

302 *. 33418, 33426 

795.-.——.— —  33400 

796 .. 33148 

797 .. 33148 

799 .. 33148. 33400 

.32101,33245.33247 
33717 

81 31860.  31971, 31972 

85 32598 

180 31971. 31972, 33044. 

33718 

185 31836 

186 31832-01836 

228 32351-32356 

261 31675,  32320,  32662 

300 33846 

302. 32320,  32671 

vd0*>a«>*«*aaM«*«MaMa*«M«»MMa*>««32O7l 

704 31680 

799 32829 

41  era 

101-47. 32445 

42  era 


50.... 
484.. 


5 

43  era 

ruMte  Lndt  Ofdm. 
6741 


.32446 
.33354 

.32459 


.32812 


Federal  Register  /  Vol.  54,  No.  157  /  Wednesday.  August  16.  1989  /  Reader  Aids 


iii 


6742 

32812 

6743 

33693 

44  era 

33541 

60 

33541 

64 

65 

32813.  32814,  33220. 

33222 

33541 

67 

33693 

31681 

83 

31681 

352.. 

31920 

rrOpOMQ 

335 

RuIm: 

32359 

45  era 

232 

32284 

302. 

32284 

<an.Q 

32284 

304 

32284 

306 

32284 

307 

-..32284 

1632 

31954 

46  era 

10 

RuIm: 

_  33045 

15 

33045 

47  era 

Chapter  1 



33224 

2 

32339 

15 

32339 

22 

33551 

25 

33226 

73 -. 

80 

.31685,31686.31838. 

31960.32340,32639- 

32641,33227,33699, 

33700 

31839 

2. 

32830 

64 

33585 

69 

33585 

73 

94 

32361.  32362.  32672- 

32676.33249.33250 

33719-33721 

^ 32362 

48  era 

203 - 

32161 

208 

32161 

209....... 

21  ^.. 

321 81 

213 

32161 

214 

32161 

215 

-32161,32975 

216 

32161 

217 

„ 32161 

219 

32161 

??? 

32161 

223 

32161 

226. 

32161 

242.—... 

32161 

245. 

—  32161 

253. 

32161 

273 

32161 

525.. 

' 

33554 

801. 

—31961 

44 

-32422 

45 

-.-..32424 

51 

32424 

52. 

aaa***M**a*a 

32424 

205. 

. 33045 

970 

33251 

49  era 

190 - 

—  32342 

191 

32342 

192. 

.32344,32641 

195 

210 

.32342,32344 
33227 

215..-. 

33227 

91 R 

33227 

217 

33227 

225 

33227 

228 

33227 

229 

33227 

231 

33227 

232. 

33227 

383 

33230 

571 

1207 

..31687,  32345 
33555 

1249 

33555 

571 

32830 

50  era 

-32326 

20 

32975 

23 

33231 

215 

32346 

217 

32815 

226 

32085 

227 

-32085,  32815 

65i 

33700 

611 

-32642.  32819 

661 

31841 

663 

31688 

672 

.-32819.  33701 

Wf  Waaaaaaaataaaaaaaaaiaa 

PrapoMdRulM: 
17 

-.31842.  32642 
.-32833.33556 

20 

33721 

263 

32362 

267. -. 

32362 

Ch.  VII 

33735 

811 

31861 

620 

31861 

649 

32834 

655. 

31862 

672. 

675 

.-31861.  33737 
.-31861.33737 

UST  OF  PUBUC  LAWS 

Last  List  August  15.  1989 

This  is  a  continuing  list  of 
public  tM  froin  the  current 
session  of  Congress  which 
have  l>ecome  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  indMdual  pamphlet  form 
(referred  to  as  "sKp  laws") 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone  202-275- 
3030). 

HJl  270S/Pub.  L  101-76 

Relating  to  the  method  by 
wliich  Government 


oonirtMJtions  to  the  Federal 
employees  health  benefits 
program  shall  be  computed 
for  1990  or  1991  if  no 
Government-wide  indemnity 
benefit  plan  participatss  in 
that  year.  (August  11,  1989; 
103  Stat  556;  2  pages) 
Price:  $1.00 

HJ.  Res.  363/PiJb.  1-  101-77 
To  designate  1989  as  "United 
States  CXistoms  Service  200th 
Anniversary  Year."  (August  11, 
1989;  103  StaL  556;  1  page) 
Price:  $1.00 

SJ.  Res.  78/Pub.  L  101-78 

To  designate  the  month  of 
ttovember  1989  and  1990  as 
"National  Hospice  Month." 
(August  11.  1989;  103  Stat 
559;  1  page)    Price:  $1.00 

SJ.  Res.  126/Pub.  L  101-79 

Commemorating  the 
bicentennial  of  the  United 
States  Coast  Guard.  (August 
11,  1989;  103  Stat  560;  1 
page)    Price:  $1.00 

SJ.  Res.  127/Pub.  L  101-80 

Designating  Labor  Day 
weelcend,  September  2 
through  4,  1989,  as  "National 
Drive  for  Life  Weekend." 
(August  11.  1989;  103  StaL 
561;  2  pages)    Price:  $1.00 


Order  Now! 

The  United  States 
Government  Manual 
1988/89 

As  the  official  handbook  of  the  Federal 
Government,  the  Manual  is  the  best  source  of 
information  on  the  activities,  functions, 
organization,  and  principal  officials  of  the 
agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  includes  information  on  quasi- 
official  agencies  and  international  organizations    • 
in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in 
where  to  go  and  who  to  see  about  a  subject  of 
particular  concern  is  each  agency's  "Sources  of 
Information"  section,  which  provides  addresses 
and  telephone  numbers  for  use  in  obtaining 
specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and 
many  other  areas  of  citizen  interest.  The  Manual 
also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the 
Federal  Government  abolished,  transferred,  or 
changed  in  name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the 
Federal  Register,  National  Archives  and  Records 
Administration. 

$20.00  per  copy 


Publication  Order  Form 

Order  processing  code:  *6450 

I 1    X  Ut^f  please  send  me  the  following  indicated  publi< 

I 


lications: 


copies  of  THE  UNITED  STATES  GOVERNMENT  MANUAL,  198«/89  at  $20.00  per 
copy.  S/N  069-000-00015-1. 


1.  The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  through  3/89.  After  this  date,  please  call  Order  and  Information 
Desk  at  202-783-3238  to  verify  prices. 
Please  Type  or  Print 

2. .^ 


(Company  or  personal  name) 


(Additiofwl  address/attention  line) 


3.  Please  choose  method  of  payment: 

I — I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account      I    I    I    I    I    I    I    l-fl 


(Street  address) 


1 I  VISA,  or  MasterCard  Account 


I  I  I  I  I  I  I  I  I 


(City,  Slate,  ZIP  Code) 

( )  

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date)  Thank  you  for  your  order  I 


(Signature) 
4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC.  20402-9325 


(Km.  »  «U 
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Agriculture  Department 

See  also  Animal  and  Plant  Health  Inspection  Service; 
Farmers  Home  Administration:  Food  Safety  and 
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Presidential  Documents 


Proclamatioii  6007  of  August  14,  1989 
National  Senior  Citizens  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  senior  citizens  are  men  and  women  who  have  helped  make  the 
20th  centviry  the  American  Century.  Over  the  years,  these  men  and  women 
have  made  great  sacrifices  to  defend  the  cause  of  freedom  aroimd  the  worid 
and  to  build  strong  families  and  communities  here  at  home. 

Today,  our  Nation  continues  to  rely  upon  the  knowledge,  strength,  and  energy 
of  our  senior  citizens.  These  men  and  women  are  grandparents  who  enrich  our 
families  with  their  love  and  guidance;  they  are  neighbors  who  support  our 
churches,  schools,  and  local  charities  as  volunteers;  and  they  are  veterans 
who  remind  us  that  peace  and  freedom  are  great  yet  precious  blessings,  won 
at  a  very  high  price  and  kept  by  the  vigilant  and  the  brave. 

Millions  of  older  Americans  are  also  valuable  members  of  our  Nation's  work 
force.  Today,  many  seniors  are  working  well  past  the  traditional  "retirement 
age"  as  both  they  and  their  employers  recognize  the  benefits  of  their  seasoned 
wisdom  and  years  of  experience. 

All  senior  citizens — whether  actively  involved  in  business  and  community 
affairs  or  quietly  devoted  to  their  famiUes  and  neighbors — deserve  our  grati- 
tude and  respect.  They  have  shared  with  us  the  acquired  wisdom  of  the  ages, 
and  they  have  shown  us  the  meaning  of  faith,  courage,  and  love  of  country. 

In  recognition  of  our  Nation's  senior  citizens  and  the  many  contributions  they 
have  made  to  our  society,  the  Congress,  by  House  Joint  Resolution  225,  has 
requested  that  the  President  issue  a  proclamation  designating  the  third  Sunday 
of  August  1989  as  "National  Senior  Citizens  Day." 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  Sunday,  August  20,  1989,  as  National  Senior 
Citizens  Day.  I  call  upon  the  people  of  the  United  States  to  observe  that  day 
with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


[FR  Doc.  89-19547 
Filed  8-13-89;  4«7  pm] 
Billing  coile  3195-01-M 
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ProcIamatlQn  6008  of  August  14,  1989 

National  Library  Card  Sign-Up  Month,  1989 

By  tlie  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  foiu-th  President,  James  Madison,  once  observed  that  "A  popular 
Government,  without  popular  information,  or  the  means  of  acquiring  it.  is  but 
a  Prologue  to  a  Farce  or  a  Tragedy;  or.  perhaps  both.  Knowledge  will  forever 
govern  ignorance:  And  a  people  who  mean  to  be  their  own  Governors,  must 
arm  themselves  with  the  power  which  knowledge  gives."  President  Madison 
knew  that  only  an  educated  and  informed  public  can  keep  a  free  and 
democratic  government. 

Throughout  our  Nation's  history,  libraries  have  been  recognized  as  an  invalu- 
able educational  tool.  Whether  located  in  community  buildings,  schools,  or 
other  academic  institutions,  libraries  are  an  ideal  way  to  share  both  the 
collected  wisdom  of  the  ages  and  recently  acquired  technical  and  scientiTic 
knowledge.  Repositories  of  Hterature.  information,  and  ideas,  libraries  serve 
as  centers  of  cultiu-e  and  learning  in  every  community. 

At  their  local  library,  children  as  well  as  adults  can  find  books  and  materials 
to  meet  their  special  needs  and  interests.  Whether  reading  for  pleasure  or 
studying  for  a  particular  purpose,  a  yoimg  scholar  can  discover  a  wealth  of 
information — and  hours  of  enjoyment — at  the  library.  Libraries  also  provide 
books  suitable  for  parents  to  share  with  little  ones  who  are  still  unable  to  read 
by  themselves.  In  fact,  reading  together  holds  rewards  for  the  entire  family. 

Parents  should  introduce  their  children  to  their  local  library  and  encourage 
them  to  visit  it  often.  They  should  ensuire  that  their  children  sign  up  for  a 
library  card,  and  they  should  set  a  positive  example  by  using  their  own. 

If  knowledge  can  be  considered  the  greatest  of  all  riches,  then  a  library  card  is 
a  key  to  a  lasting  treasure. 

In  recognition  of  our  Nation's  libraries  and  the  importance  of  owning  and 
using  a  library  card,  the  Congress,  by  House  Joint  Resolution  231.  has  desig- 
nated September  1989  as  "National  Library  Card  Sign-Up  Month"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  month. 

NOW.  THEREFORE.  I,  GEORGE  BUSH  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  1989  as  National  Library  Card  Sign- 
Up  Month.  I  call  upon  the  libraries,  schools,  and  people  of  the  United  States  to 
observe  this  month  with  appropriate  programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


(FR  Doc.  8»-19548 
Filed  a-l&-89;  4:08  pm| 
Billi.-ig  code  3195-01-M 
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Presidential  Documents 


Proclamation  6009  of  August  14,  1989 
National  Wilderness  Week,  1989 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

When  our  Nation  was  founded,  much  of  the  land  that  eventually  became  part 
of  the  United  States  was  unspoiled  wilderness,  teeming  with  wildlife  and  rich 
in  natural  resources.  But  after  just  100  years,  much  of  the  American  frontier 
had  virtually  disappeared.  Railroads  crisscrossed  the  continent,  inviting  settle- 
ment and  industry.  The  rush  for  land  and  resources  led  to  almost  unchecked 
development. 

The  end  of  the  19th  century,  however,  marked  a  turning  point  in  the  manage- 
ment of  America's  natural  resources.  For  the  benefit  of  the  entire  country,  3ie 
U.S.  Government  began  to  reserve  selected  public  land  as  National  Parks, 
National  Forests,  and  National  Wildlife  Refuges.  In  1924,  the  Gila  National 
Forest  in  New  Mexico  became  the  first  public  land  allocated  specifically  for 
the  purpose  of  preserving  the  ecological,  geological,  scientific,  and  historic 
value  of  the  wilderness.  Forty  years  later,  the  desire  to  protect  our  Nation's 
wilderness  resource  was  codified  with  the  signing  of  the  Wilderness  Act  on 
September  3, 1964. 

This  year  marks  the  25th  anniversary  of  that  Act,  which  established  the 
National  Wilderness  Preservation  System.  This  System  was  the  first  of  its 
kind  in  the  world.  Managed  by  the  Departments  of  Agriculture  and  the 
Interior,  the  System  now  includes  more  than  90  million  acres  of  wilderness  in 
44  States.  The  Wilderness  Act  directs  that  these  acres  be  managed  to  "secure 
for  the  American  people  of  present  and  future  generations  the  benefits  of  an 
enduring  resource  of  wilderness  .  .  .  unimpaired  for  future  use  and  enjoy- 
ment." It  requires  that  these  areas  be  "devoted  to  the  public  purposes  of 
recreation,  scenic,  scientific,  educational,  conservation  and  historical  use." 

When  the  Wilderness  Act  was  passed,  many  assumed  that  simply  designating 
an  area  as  wilderness  would  assure  its  preservation.  However,  experience  has 
shown  us  that  preserving  these  beautiful,  untamed  lands  requires  a  lasting 
commitment  and  cooperation  from  the  public.  Every  American  can  demon- 
strate that  commitment  by  supporting  the  careful  management  and  protection 
of  our  wilderness. 

In  recognition  of  the  values  of  wilderness,  the  Congress  by  Senate  Joint 
Resolution  67,  has  designated  the  week  of  September  3  through  September  9, 
1989,  as  "National  Wilderness  Week"  and  has  authorized  and  requested  the 
President  to  issue  a  proclamaticxi  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  GEORGE  BUSH,  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  September  3  through  September  9, 
1989,  as  National  Wilderness  Week.  I  call  upon  all  Americans  to  observe  this 
week  with  appropriate  programs,  ceremonies,  and  activities. 

\  . 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


|FR  Doc.  e»-19549 
Filed  8-15-89;  4:09  pm] 
Billing  code  319S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
cont;iins  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  545 

[No.  89-2350] 

RIN  3068-AA86 

Release  of  Customer  Financial 
Records  by  Federal  Associations 

Date:  August  8, 1989. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  (the  "Bank  Board"  or  "Board")  is 
amending  its  regulations  governing  the 
release  of  customer  rmancial  records  by 
federally  chartered  savings  and  loan 
associations  and  savings  banks 
("Federal  associations"  or 
"associations").  This  Hnal  rule  would 
generally  authorize  a  Federal 
association,  whether  chartered  as  a 
mutual  association  ("Federal  mutual 
association"),  or  as  a  stock  association 
("Federal  stock  association"),  to 
disclose,  unless  the  customer  objects, 
the  names  and  addresses  of  its 
customers  and  their  savings  or  loan 
records  ("customer  information")  to  any 
wholly-owned  subsidiary  of  the  Federal 
association  or  to  other  persons  if  the 
information  to  be  disclosed  is  limited  to 
the  customers'  names  and  addresses 
("customer  identification")  or  is 
recorded  in  the  public  records.  The 
regulation  also  authorizes  a  Federal 
association  to  disclose  to  persons  other 
than  wholly-owned  service  corporations 
customer  information  that  is  not 
recorded  in  the  public  records  on  the 
prior  condition  that  the  Federal 
association  obtains  the  affirmative 
consent  of  the  customer  prior  to  the 
disclosure.  SpeciHc  exceptions  are 
provided  to  authorize  the  release  of 
customer  information  to  third  persons 
under  various  situations  prohibited  by 


the  general  rule.  The  amendment  would 
replace  the  current  requirement  that 
Federal  mutual  associations  obtain  the 
prior  approval  of  either  the  Board  or  a 
Supervisory  Agent  before  releasing 
cubtomer  information.  Through  this 
amendment,  the  Board  seeks  to  balance 
the  legitimate  business  interests  of 
Federal  associations  in  disclosing 
customer  information  with  reasonable 
customer  expectations  of  privacy. 
EFFECTIVE  DATE:  December  15, 1989. 
FOR  FURTHER  INFORMATION  CONTACT 
Jeffrey  Ross  Williams,  Attorney,  (202) 
906-6559,  Jerome  Edelstein,  Deputy 
Director,  (202)  906-7057,  Regulations  and 
Legislation  Division,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW..  Washington, 
DC  20552;  or  Ben  F.  Dixon,  Policy 
Analyst,  (202)  331-4599,  Policy  Division, 
Federal  Home  Loan  Bank  System,  801 
17th  Street  NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

A.  Current  Regulations  and  Office  of 
General  Counsel  Interpretations 

Section  545.131(a)  of  the  Board's 
regulations  sets  forth  limitations  on 
public  disclosure  by  a  Federal  mutual 
association  of  its  "membership  Hst."  As 
used  in  S  545.131,  a  "membership  list" 
includes  a  list  of  the  names  of  the 
members  of  the  association,  their 
addresses,  their  savings  account  or  loan 
accoimt  records,  or  any  data  from  which 
information  reasonably  could  be 
constructed.  12  CFR  545.131(a)  (1988). 
Section  545.131(a)(2)  generally  prohibits 
Federal  mutual  associations  ^m 
disclosing  membership  lists  without  the 
prior  written  approval  of  the  Board.  The 
regulation  contains  exceptions  for 
disclosure  to  officers  of  the  association 
and  to  those  persons  employed  by  them 
in  the  usual  course  of  the  association's 
business.  Section  545.131(a)  permits  a 
Supervisory  Agent  to  approve  or 
disapprove  an  application  by  a  Federal 
mutual  association  to  release  such  lists 
and  to  specify  any  terms  or  conditions 
for  such  release.  Id.  §  545.131(a)(3). 
Section  545.131(b)  gives  a  member  of  a 
Federal  mutual  association  the  right  to 
inspect  only  those  records  of  the 
association  pertaining  to  his  or  her  own 
savings  or  loan  accoimts.* 


In  construing  the  provisions  of 
S  545.131,  the  Board's  Office  of  General 
Counsel  ("OGC")  has  interpreted  the 
regulation  to  permit  disclosure  to  an 
"agent"  of  the  association,  pursuant  to  a 
written  agency  agreement,  where  the 
agent  acts  as  the  functional  equivalent 
of  an  officer  or  employee  conducting  the 
business  of  the  association  in  its  usual 
course.  Disclosure  also  has  been 
permitted  to  an  association's  wholly 
owned  service  corporations  or  its 
wholly  owned  subsidiaries,  when  such 
release  been  approved  by  the 
Supervisory  Agent.  Under  the  authority 
of  Supervisory  Agents  to  specify  the 
terms  and  conditions  of  such  approval, 
approval  has  been  conditioned  primarily 
upon  the  membership  list  being  released 
to  the  service  corporation  or  subsidiary 
pursuant  to  a  written  agreement  that 
would  protect  the  members'  privacy. 
See.  e.g.,  OGC  Ops.  by  R.  Stewart  (Feb. 
27, 1985);  J.  Williams  (March  17, 1986) 
and  J.  Williams  (March  21, 1986).  While 
no  Board  regulation  specifically  applies 
to  the  release  of  customer  lists  by  a 
Federal  stock  association,  other  than  12 
CFR  552.11(d)  prohibiting  release  of 
depositor  Usts  to  stockholders,  the 
Office  of  General  Counsel  has  by 
interpretive  opinion  applied  to  Federal 
stock  associations  the  same  limitations 
concerning  release  of  customer  lists  as 
are  applied  to  Federal  mutual 
associations.  Id. 

B.  Description  of  the  Proposed  Rule 

On  January  29, 1989,  the  Board 
proposed  for  public  comment  a  revision 
of  the  regulation  governing  the  release 
of  membership  lists  by  Federal 
associations,  giving  much  consideration 
to  the  competing  interests  of  customer 
privacy  and  the  business  needs  and 
practices  of  Federal  associations.  See  54 
FR  5629  (February  6, 1989)  ("proposed 
rule"). 

The  proposed  rule  applied  to 
customers,  defined  as  depositors  in, 
borrowers  from,  or  other  patrons  of  both 
Federal  stock  associations  and  Federal 


■  Section  S45.l3l(c)  gives  members  of  a  Federal 
mutual  association  the  right  to  communicate  with 
other  members  of  the  association  only  in  the 
manner  prescribed  in  paragraph  (d).  Paragraph  (d) 


of  I  545.131  establishes  procedures  for 
communications  l>etween  members  of  a  Federal 
mutual  association.  Finally,  |  S45.l3l(e)  defines  the 
term  "improper  communications"  for  purposes  of 
paragraph  (d)  of  that  section.  Section  544.5(b)(6) 
contained  in  part  544,  concerning  the  charter  and 
bylaws  of  Federal  mutual  associations,  provides 
that  communications  between  members  shall  l>e 
consistent  with  |  545.131.  These  sections  are  not 
altered  by  the  regulations  adopted  herein. 
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mutual  associations.  It  addressed  the 
issue  of  the  release  of  information  about 
customers  but  distinguished  between 
two  types  of  such  information: 
"Customer  identification,"  defined  as  a 
list  of  the  names  and  addresses  of 
customers:  and  ''customer  records." 
wdiich  also  encompassed  information 
about  the  contents  and  particulars  of 
their  savings  or  loan  accounts  or  other 
financial  transactions  with  the 
association. 

The  proposed  rule  can  be  summarized 
in  the  following  manner  (a)  With 
certain  enumerated  exceptions,  only  a 
customer  of  a  Federal  association,  and 
no  other  person  or  entity,  had  the  right 
to  inspect  or  obtain  a  customer's  own 
customer  records;  (b)  Unless  a  customer 
affirmatively  and  in  writing  prohibits 
release  of  the  customer  identification,  a 
Federal  association  may.  in  its 
discretion,  voluntarily  release  customer 
identification  to  any  person  or  entity: 
provided  that  any  release  of  customer 
identification  shall  consist  only  of  a 
complete  list  of  ail  customers  who  have 
not  objected  to  the  release  of  their 
customer  identification.  Under  the 
proposed  rule,  Federal  associations 
could  not,  therefore,  release  a  partial  or 
incomplete  list  of  customer 
identification,  such  as,  for  example,  a 
list  of  only  depositors,  or  borrowers,  or 
customers  with  account  balances  over 
$50,000:  and  (c)  With  certain 
enumerated  exceptions,  a  Federal 
association  would  be  prohibited  from 
releasing  its  customer  records,  other 
than  customer  identification,  unless  the 
Federal  association  procured  from  the 
customer  written  authorization  for  such 
release.  The  obligation  to  inform  the 
customer  of  his  or  her  right  to  object  to 
the  release  of  customer  identification 
and  to  obtain  written  authorization  from 
the  customer  to  release  customer 
records  was  specifically  imposed  upon 
the  Federal  association.  While  the  Board 
specifically  requested  comment  on  the 
methods  available  to  Federal 
associations  to  implement  this 
affirmative  responsibility,  the  Board 
proposed  the  following  procedure: 

As  to  the  release  of  customer 
identification,  the  proposed  rule 
required  that  associations,  in  a  timely 
manner,  must  notify  customers  of  the 
association's  intent  to  release  customer 
identification.  In  this  context  the  Board 
described  "timely"  as  allowing  a 
customer  sufficient  time  to  receive  the 
notice,  review  it  consider  the 
alternatives,  and  decide  whether  to 
object  to  the  disclosure  of  his  or  her 
customer  identification.  Federal 
associations  desiring  to  release 
customer  identification  would  be 


required  to  provide  tbe  notice  to  new 
customers  at  the  time  an  account  is 
opened,  before  a  loan  is  made,  or  other 
financial  transaction  is  entered  into.  The 
proposal  required  that  written  notice 
containing  the  opportunity  to  object  to 
the  release  of  customer  identification 
must  be  provided  to  existing  customers 
along  with  a  self-addressed  envelope 
needing  no  postage  is  which  the 
customer  could  return  his  or  her 
objection  to  the  Fed^al  association. 
Federal  associations  would  then  be 
authorized  to  release  customer 
identification  no  sooser  than  thirty  (30) 
days  after  providing  existing  customers 
with  such  notice  and  opportunity  to 
object  to  the  release  of  customer 
identification.  If  notice  was  mailed,  the 
thirty  days  would  begin  from  the  date  of 
mailing.  In  any  event  Federal 
associations  would  not  be  authorized  to 
release  customer  identification  for  those 
customers  that  objected  in  writing  to  the 
release. 

As  to  customer  records,  the  Board 
proposed  to  require  an  association  to 
procure  a  customer's  informed  consent 
before  customer  records  could  be 
released.  No  release  of  customer  records 
would  be  permitted  unless  a  customer 
whose  records  were  intended  to  be 
released  was  provided  notice  that 
release  was  contemplated,  that  the 
customer  need  not  approve  the  release 
and  that  without  the  customer's  express 
written  authorization  for  release,  the 
association  would  not  disclose  customer 
records,  except  in  certain  enumerated 
circumstances.  Furthermore,  the 
association  must  receive  and  retain  a 
copy  of  the  customer's  authorization  for 
its  records.  In  thi^  way.  the  proposal 
would  permit  associations  to  sell  or 
make  publicly  available  their  customer 
records,  and  third  parties  would  be  able 
to  conduct  direct  mail  solicitations 
aimed  at  customers  of  a  Federal 
association  in  a  manner  that  respects 
the  privacy  of  its  customers. 

Accordingly,  the  Board  proposed  that 
associations  could  use  a  standardized 
printed  notice  and  authorization  form  to 
solicit  the  consent  to  release  customer 
records  before  such  records  would  be 
released.  This  document  would  be 
separate  from  any  and  all  other 
documents  that  are  provided  to. 
customers  pursuant  to  law  or  regulation. 

The  Board's  propoeed  rule  would  have 
required  associationa  desiring  to  release 
customer  records  to  provide  such 
document  to  the  customer  at  the  time  an 
account  is  opened,  before  the  customer 
becomes  obligated  for  a  loan,  or  at  the 
time  the  customer  enters  into  another 
form  of  transaction  with  the  association. 
Federal  associations  that  currently 


release  customer  records  or  that  desire 
to  release  customer  records  pertaining 
to  existing  customers  would  be  required 
to  provide  the  notice  to  each  existing 
customer  and  to  receive  that  customer's 
authorization  before  that  customer's 
records  could  be  released.  While  the 
Board  noted  that  there  may  be  various 
methods  available  to  accomplish  this 
requirement  it  believed  that  a  mailing  to 
all  customers,  including  a  self-addressed 
envelope  needing  no  postage,  would  be 
the  most  expedient  method.  Such  a 
document  for  example,  may  be 
provided  to  the  customer  with  the 
customer's  monthly  account  statement. 
The  Board  specifically  sought  comment 
on  the  cost  of  compliance  with  this 
requirement  by  Federal  associations,  on 
the  effect  such  costs  would  have  on  the 
ability  of  Federal  associations  to 
disclose  customer  identification  or 
records  for  business  purposes  or  for  a 
fee,  and  on  the  comparative  effects  such 
costs  would  have  on  large  and  small 
associations. 

In  proposing  these  requirements,  the 
Board  stated  that  circumstances  may 
change  in  regard  to  the  release  of 
customer  records,  both  from  the 
perspective  of  the  Federal  association 
and  of  the  customer.  Therefore,  the 
Board  proposed  that  at  least  every  two 
years  after  the  initial  provision  of  the 
notice  to  customers,  Federal 
associations  desiring  to  release 
customer  identification  and  records 
shall  mail  to  each  customer  new  consent 
forms  for  the  purpose  of  giving 
customers  the  opportunity  to  object  to 
the  release  of  customer  identification 
and  of  obtaining  reauthorization  for  the 
release  of  customer  records.  If 
reauthorization  from  the  customer  for 
release  of  customer  records  was  not 
received,  the  Federal  association  could 
no  longer  continue  to  release  such 
customer  records.  Of  coarse, 
associations  could  provide  such  notice 
more  frequenUy  than  every  two  years. 

The  proposed  rule  also  reflected  the 
Board's  belief  that  customers  must  be 
informed  not  only  of  the  consequences 
of  their  decision  to  consent  to  the 
release  of  customer  records,  but  also  of 
the  intended  use  of  such  records.  The 
proposal  noted  that  there  were  several 
methods  available  to  achieve  this 
requirement  such  as  requiring  the 
disclosure  of  the  names  of  the  intended 
recipients  of  customer  records,  or 
requiring  a  general  disclosure  that  the 
Federal  association  intends  to  release 
customer  records  to  third  parties.  The 
Board  proposed  that  an  appropriate 
balance  between  these  two  alternatives 
is  that  Federal  associations  should 
specify  in  the  notice  document  the  type 
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or  nature  of  bu8ine8s(es]  that  may 
receive  customer  records  from  the 
Federal  association,  e  g.,  insurance 
companies,  credit  card  companies, 
department  stores,  or  marketing 
agencies. 

The  Board  stated  that  it  was  aware 
that  alternatives  to  these  approaches 
exist.  For  example,  associations  could 
be  required  to  procure  a  customer's 
informed  consent  to  the  release  of 
customer  records  each  time  the 
association  intends  to  release  such 
records  and  could  be  required  to 
identify  the  intended  recipient  the 
purpose  of  the  release,  and  the  date  the 
records  would  be  released.  The  Board 
specifically  requested  comment  on  this 
approach.  The  Board  also  sought 
comment  on  whether  the  notice  should 
be  provided  to  each  customer  each  time 
they  enter  into  a  transaction  with  the 
association  [e.g.,  each  time  the  customer 
opens  a  deposit  account  or  takes  out  a 
loan)  or  whether  one  notice  would  be 
sufficient  to  cover  all  records  of  the 
customer  during  the  stated  time  period. 

The  proposed  rule  also  set  out  various 
exceptions  to  the  general  non-disclosure 
rule.  In  addition  to  disclosure  to  the 
customer  or  to  those  authorized  by  the 
customer,  disclosure  would  be  permitted 
to  those  employees  or  agents  of  Federal 
associations  responsible  for  preparing  or 
handling  customer  records;  officials, 
employees,  or  agents  of  the  Board,  the 
Federal  Savings  and  Loan  Insurance 
Corporation,  or  a  Federal  Home  Loan 
Bank  in  the  exercise  of  their  official 
duties;  other  financial  institutions  or 
consumer  credit  reporting  agencies  as 
part  of  a  regular  exchange  of  credit 
information;  federal  government 
agencies  or  entities  requiring  such 
information,  reports,  or  returns  pursuant 
to  law;  those  parties  who  must  be 
informed  concerning  the  dishonor  of  a 
negotiable  instrument;  appropriate  law 
enforcement  authorities  when  an 
association  reasonably  believes  it  has 
been  the  victim  of  a  crime;  persons 
making  demand  pursuant  to  a  lawful 
subpoena;  and  the  association's  bond  or 
insurance  company  relative  to  a  claim 
under  the  association's  liability  policy. 

The  proposed  rule  also  provided  that 
release  of  customer  records  to  any 
person  not  enumerated  in  the  rule  was 
permissible  only  after  the  association 
received  the  prior  written  approval  of 
the  Board.  The  Board  believed  that  this 
exception  should  only  apply  in  unusual 
and  highly  exceptional  circumstances  in 
which  the  ability  to  release  customer 
lists  was  not  contemplated  by  any  other 
exception  to  the  non-disclosure  rule.  The 
Board  specifically  asked  for  comment  on 
the  need  to  include  this  exception  and,  if 


included,  on  whether  it  should  apply  to 
the  release  of  customer  identification 
and  records,  whete  the  customer  has 
acted  to  prohibit  release,  or  nidiether  it 
should  only  apply  to  the  release  of 
customer  recoitls  where  the  customer, 
while  not  objecting  to  the  release,  had 
not  affirmatively  authorized  release. 

Because  the  continued  confidentiality 
of  customer  records  following  release  to 
the  aforementioned  excepted  parties 
cannot  always  be  assured,  the  proposed 
rule  provided  that  the  followiqg  parties 
must  execute  confidentiality  agreements 
prior  to  the  release  of  customer  records: 
(1)  Parties  to  whom  a  customer  has 
authorized  such  release;  (2)  officers, 
employees  or  agents  of  the  Federal 
association  responsible  for  preparing 
and  handling  customer  records;  (3)  other 
financial  institutions  or  credit  reporting 
agencies;  and  (4}  the  association's  bond 
or  insurance  companies.  These 
confidentiality  agreements  would  have 
to  contain  a  statement  of  the  specific 
use  to  be  made  of  the  records  and 
prohibit  disclosure  by  the  third  party 
except  as  required  by  law  or  in 
accordance  with  the  exceptions  set  out 
in  paragraphs  (e)(3),  (e)(5),  (e)(7)-(8)  of 
the  proposed  rule  as  if  these  paragraphs 
applied  directly  to  the  recipient  of  the 
records. 

Additionally,  the  Board  requested 
comments  witii  respect  to  whether  an 
exception  to  the  nondisclosure  rule 
should  exist  for  the  disclosure  of 
customer  records  when  state  law,  not 
otherwise  preempted  by  Federal  law  or 
regulations,  requires  such  disclosure  to 
state  governmental  authorities  in  the 
lawful  exercise  of  such  governmental 
authority  over  the  customer  or  other 
third  party. 

Finally,  in  order  to  avoid  conflict  with 
or  repetition  of  current  regulatory 
provisions  dealing  with  the 
confidentiality  and  release  of  customer 
records,  the  Board  proposed  to  delete 
such  conflicting  or  repetitive  provisions. 
Specifically,  the  proposed  rule  would 
delete  paragraphs  (a)  and  (b)  of 
S  545.131  dealing  with  the  disclosure  of 
membership  lists  by  a  Federal  mutual 
association  and  the  right  of  inspection  of 
a  member's  own  records.  It  proposed  to 
delete  paragraph  (d)  of  S  552.11,  which 
contains  a  prohibition  against  release  to 
stockholders  of  Federal  stock 
associations  of  confidential  depositor 
information.  It  also  proposed  to  amend 
paragraph  (d)  of  S  545.141  to  reflect  the 
adoption  of  the  disclosure  procedures 
and  limitations  of  §  545.132. 

C  Discussion  of  the  Comments 

Comments  on  the  proposed  rule  were 
solicited  during  the  60-day  period  that 
expired  on  April  7, 1989.  Numerous 


comments  were  received  by  ttie  Board 
after  that  date.  These  ooennents  were 
accepted  and  reviewed  and  are  included 
in  this  discussion  of  the  comments. 

A  total  of  156  comments  were 
received  by  the  Board  in  response  to  tfie 
proposal.  One  hundred  eleven  were 
submitted  by  Federal  associations;  and 
2  were  submitted  by  state-chartered 
thrift  institutions.  C5f  the  remainder,  28 
were  submitted  by  insurance 
companies,  most  of  which  were  wholly* 
owned  subsidiaries  of  Federal 
associations,  8  were  submitted  by 
savings  and  loan  trade  associations,  6 
were  submitted  by  law  firms,  2  were 
submitted  by  data  processing 
companies,  and  1  comment  was 
received  from  a  consumer  credit 
reporting  agency.  No  consumers  or 
consumer  groups  commented. 

By  the  number  of  155  to  1.  the 
commenters  were  overwhelmingly  and 
vigorously  opposed  to  the  proposal  with 
almost  all  of  the  commenters  citing  the 
enormous  costs  necessary  to  comply 
with  the  proposal's  notification 
requirements.  The  commenters  generally 
claimed  that  the  proposal  would,  if 
adopted,  effectively  foreclose  the 
continued  marketing  of  financial 
services  and  products  by  the 
associations  or  their  service 
corporations,  further  eroding  industry 
efforts  to  decrease  operating  costs  and 
increase  profits.  Many  commenters 
argued  that  the  financial,  administrative 
and  operating  costs  of  compliance 
would  be  so  onerous  that  service 
corporations  would  have  to  be  closed  or 
their  operations  severely  curtailed.  The 
lone  favorable  comment  only  addressed 
the  Board's  decision  to  impose  upon 
Federal  associations  a  uniform  Federal 
standard  governing  the  release  of 
customer  lists.  The  major  points  raised 
by  the  commenters  are  summarized 
below. 

L  Economic  Burden  To  Comply  With  the 
Proposed  Rule 

A.  Discussion  of  Comments 

1.  Industry  Practice 

Almost  every  commenter  emphasized 
that  it  is  a  necessary,  common,  effective, 
and  accepted  practice  throughout  the 
retail  financial  services  industry  to  use 
customer  lists  as  a  source  of  prospects 
for  additional  products  and  services 
developed  by  financial  institutions  and 
their  service  corporations.  The 
commenters  stated  that  customer 
records  constitute  a  valuable  corporate 
asset  but  that  compliance  with  the 
proposed  notification  procedure  to 
obtain  approval  for  the  release  of 
customer  records  would  be  an 
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administrative  and  financial  burden  that 
would  exceed  any  beneBts  the  Federal 
association  would  receive  from 
compliance.  Conunenters  uniformly 
noted  that  the  cost  of  printing  the 
notices  and  envelopes,  mailing  the 
required  notices,  the  recordkeeping 
resources  needed  to  monitor  and  update 
the  customer  Usts,  and  the  costs 
required  to  integrate  and  develop 
computer  data  would  be  exorbitant  and 
would  exceed  the  revenues  that  could 
be  generated  from  the  proposed  rule's 
limited  use  of  customer  records. 
Moreover,  the  commenters  argued  that 
the  rate  of  response  from  mailing 
requests  is  rarely  greater  than  3  percent. 
They  concluded  that  such  a  low  rate  of 
response  would  not  justify  the  cost  of 
providing  the  notification  and, 
additionally,  would  not  justify  the 
introduction  by  service  corporations  of 
new  products  or  services  developed  for 
existing  customers  of  the  Federal 
association.' 

2.  Release  of  Customer  Lists  to  Wholly- 
Owned  Service  Corporations 

Many  commenters  specifically 
expressed  alarm  at  the  proposed  rule's 
imposition  of  administrative  and 
financial  costs  on  Federal  associations 
that  desire  to  disclose  customer  lists  to 
their  wholly-owned  service 
corporations.  One  hundred  twenty-two 
commenters  argued  against  the  Board's 
proposal  to  require  that,  as  a  condition 
of  releasing  customer  records  to  wholly- 
owned  service  corporations,  the 
association  must  comply  with  a  costly 
and  time-consuming  notification  and 
consent  requirement. 

Moreover,  ninety-one  commenters 
stated  that  to  protect  Federal 
associations  from  the  risk  of  engaging  in 
certain  business  activities,  many 
activities  are  required  to  be  conducted 
and  services  provided  through  service 
corporations,  rather  than  directly  by  the 
associations.  These  commenters  felt  it 
unfair  that  the  board,  having  required 
associations  to  conduct  activities 
through  service  corporations,  would 
then  prevent  service  corporations  from 
having  access  to  marketing  information 
that  the  association  itself  could  use 
were  it  able  to  directly  offer  the  product 
or  service.  To  compete  effectively  and 
profitably  with  third-party  providers  of 
various  financial  services  or  products, 
wholly-owned  service  corporations  must 


*  We  emphasize  that  neither  the  rule  at  proposed 
or  this  Una!  rule  would  impact  a  Federal 
aisodation't  ability  to  market  its  own  financial 
services  and  products  through  third  party  agents  or 
direct  mail  specialists.  Special  exceptions  contained 
in  the  rule  permit  associations  to  continue  to  use 
such  persons  to  assist  in  the  marketing  of  the 
association's  own  services  and  products. 


take  advantage  of  information  available 
within  their  corporate  family, 
commenters  argued. 

Additionally,  one  hundred  three 
commenters  argued  that  the  sharing  of 
information  with  wholly-owned  service 
corporations  does  not  breach  the 
reasonable  privacy  expectations  of 
depositors  or  borrowers.  They  stressed 
that,  in  fact,  the  opposite  is  the  case — 
depositors  and  borrowers  expect  and 
trust  that  the  association  will  provide 
them  with  information  concerning 
available  new  services  and  innovative 
products  appropriate  to  their  financial 
needs. 

3.  Release  of  Public  Record  Information 

One  hundred  twenty-two  commenters 
argued  that  most  of  the  information  that 
is  classified  in  the  proposed  rule  as 
"customer  records"  and  that  is  essential 
to  the  marketing  efforts  of  Federal 
associations  is  information  recorded  in 
the  public  records  of  the  county  or  other 
locality.  It  is  illogical,  they  argued,  to 
restrict  or  limit  the  disclosure  of  this 
type  of  information  to  any  recipient 
based  upon  a  privacy  rationale,  when 
every  borrower  should  understand  that 
his  or  her  mortgage,  deed  of  trust, 
financing  statement,  or  other  secured 
loan  document  will  be  recorded  in  the 
public  records  of  a  particular 
jurisdiction. 

4.  30-day  Waiting  Period 

The  proposed  rule  also  contained  a 
30-day  waiting  period  after  an 
association  provides  a  customer  with 
the  required  notice  and  opportunity  to 
object  to  the  release  of  customer 
identification  before  the  association  can 
release  the  customer  list.  One  hundred 
three  commenters  complained  that  the 
30-day  waiting  period  would  hamper  an 
association's  efforts  to  provide  new 
customers  with  essential  services,  such 
as  hazard  and  life  insurance,  for 
example.  These  commenters  claimed 
that  such  a  delay  would  result  in 
damaged  customer  relations  and,  for 
example,  present  real  concerns 
regarding  the  possibility  that  the  Federal 
association,  as  mortgagee  or  lienholder, 
will  be  left  uninsured,  since  a  delay  in 
soliciting  and  contracting  for  insurance 
that  protects  the  association  from 
financial  loss  is  directly  affected. 
Additionally,  commenters  claimed  that 
the  sooner  the  association  can  solicit  the 
customer,  the  more  likely  the  customer 
will  purchase  the  product  from  the 
association's  subsidiary  rather  than 
from  a  competitor  of  the  association. 
The  commenters  argued  that  the  30-day 
delay  greatly  limits  the  business 
competitiveness  of  the  association  and 
its  service  corporations,  since  no  other 


Federal  banking  regulatory  agency 
imposes  a  similar  requirement. 

5.  Database  Marketing     I 

One  hundred  thirty-seven  commenters 
noted  that  under  the  proposed  rule,  only 
a  complete  Ust  of  all  customers' 
customer  identification  can  be  released, 
even  though  only  a  fraction  of  the 
customers  on  the  list  may  be  interested 
in,  or  even  eligible  for,  the  service  or 
product  being  offered.  These 
commenters  argued  that  die  proposed 
rule  would  effectively  prevent  Federal 
associations  from  continuing  to  engage 
in  database,  or  target,  marketing  of  their 
products  and  services. 

Ninety-seven  commenters  argued,  for 
example,  that  the  entire  customer  base 
of  a  Federal  association  would  have  to 
receive  solicitations  from  the 
association's  mortgage  insurance 
subsidiary,  when  only  those  customers 
with  existing  mortgages  might  be 
eligible  for  the  coverage.  The  same  logic 
would  apply  to,  among  other  examples, 
offers  of  catastrophic  health  care 
insurance  for  the  elderly  and  credit-card 
accounts  for  depositors  that  have  a 
minimum  average  deposit  balance. 
Commenters  questioned  why  an 
association  must  suffer  the  expense  of 
providing  its  entire  customer  base  with 
notice  of  available  products  and 
services  when  only  a  distinct  portion  of 
the  association's  customers  would 
reasonably  be  interested. 

To  adopt  the  rule  as  proposed,  they 
argued,  would  force  Federal 
associations  to  suffer  severe  economic 
loss  as  a  result  of  the  inability  to 
efficiently  market  their  service 
corporation's  products  or  services. 
These  commenters  believed  that 
associations  should  be  permitted  to 
continue  to  release  pre-aelected  lists  of 
customers  for  target  mariceting  of 
financial  services  and  products. 

B.  Response  to  Comments 

Upon  reflection,  the  Board  now 
believes  that  the  cost  of  compliance 
with  the  proposed  rule  could  impair  the 
financial  condition  of  Federal 
associations  at  a  time  when  capital 
preservation  should  be  encouraged.  For 
this  reason,  the  Board  has  revised  its 
proposal,  as  hereafter  described,  with 
regard  to  the  type  of  information  to  be 
released  and  the  notification 
requirements  in  a  manner  that  it 
believes  strikes  a  more  reasonable 
balance  between  the  privacy  concerns 
of  the  customers  and  the  business  needs 
of  Federal  associations. 

The  Board  agrees  with  those 
commenters  who  argued  that  the  sharing 
of  information  with  a  Federal 
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association's  wholly-owned  service 
corporations  does  not  breach  the 
privacy  expectations  of  depositors  or 
borrowers  and  that  the  requirement  in 
the  proposal  regarding  release  of 
information  by  Fedend  associations  to 
their  wholly-owned  service  corporations 
was  unnecessarily  burdensome.  It  is 
reasonable  to  assume  that  depositors 
and  borrowers,  who  have  voluntarily 
established  a  business  relationsliip  with 
the  association,  expect  that  the 
association  will  provide  them  with 
information  concerning  new  services 
and  innovative  products  appropriate  to 
thefr  banking  needs.  For  these  reasons, 
the  Board  has  decided  to  permit  the 
release  of  any  customer  information  to 
wholly-owned  service  corporations  of  a 
Federal  association,  provided  that  the 
customers  of  the  association  have  been 
provided  with  written  notice  of  their 
right  to  object  to  the  release  of  their 
customer  information,  and  are  given  a 
reasonable  time  to  notify  the  association 
of  their  objection. 

The  Board  also  agrees  with  those 
commenters  who  urged  that  any 
restriction  on  the  release  of  information 
that  is  contained  in  the  public  records, 
and  that  is  based  upon  a  privacy 
rationale,  is  unnecessarily  burdensome. 
As  to  the  disclosure  to  third  parties  of 
non-public  customer  information  or 
information  constructed  from  non-public 
customer  information,  the  Board  adopts 
the  notification  requirement  applied  in 
the  proposed  rule  to  die  release  of 
customer  records,  with  one  change.  A 
Federal  association  may  disclose  non- 
public customer  information  to  third 
parties  provided  that  the  association 
notifies  the  customer  of  its  intent  to 
disclose  such  information,  provides  the 
customer  with  a  printed  form  e}q>laining 
the  customer's  right  to  object  to  the 
disclosure,  and  provides  the  customer  a 
reasonable  time  to  object  to  the 
disclosure.  Unlike  the  proposed  rule,  the 
final  rule  does  not  contain  die 
requirement  that  the  association  provide 
the  customer  with  a  self-addressed 
envelope  needing  no  postage  in  which  to 
return  the  objection. 

The  Board  has  revised  the  proposed 
rule  to  authorize  a  Federal  association 
to  release  customer  identification  and 
public  customer  information  to  third 
persons  other  than  wholly-owned 
service  corporations  of  the  association, 
provided  that  the  association  has 
provided  notice  to  the  customer  of  the 
intent  to  release  public  customer 
identification  or  public  customer 
information,  and  has  provided  the 
ciutomer  with  a  reasonaUe  opportunity 
to  object  to  die  release.  We  maike 
special  note  diat  the  notificati(m 


requirement  established  for  die  release 
of  customer  identification  and  pubUc 
customer  information  to  third  persons  is 
the  same  as  the  requirement  established 
for  the  release  of  any  customer 
information  to  a  wholly-owned  service 
corporation  of  a  Federal  association. 

With  regard  to  the  SO-day  waiting 
period,  the  Board  has  decided  to  retain  a 
waiting  period  to  provide  the  customer 
with  a  reasonable  opportunity  to  object 
to  the  release  of  customer  information. 
The  Board  is.  however,  shortening  the 
waiting  period  to  fifteen  days,  but  is 
convinced  that  this  time  period  affords 
the  customer  a  reasonable  opportunity 
to  notify  the  association  of  any 
objection  to  the  release  of  customer 
information.  The  Board  beUeves  that 
this  rule  wiU  not  hamper  a  subsidiary's 
efforts  to  offer  various  insurance  or 
other  products  and  services  to  the 
association's  customers  and  will  not 
cause  the  association  to  suffer  economic 
harm. 

With  regard  to  the  comments 
concerning  database  or  target 
mariceting,  the  Board  believes  that  the 
changes  to  the  proposed  regulation 
discussed  above  address  most  of  the 
concerns  raised  by  the  commenters.  As 
discussed.  Federal  associations  will  be 
able  to  release  all  customer  information 
to  wholly-owned  service  corporations, 
absent  objection  by  the  customer. 
Consequentiy,  lists  of  selected 
customers  can  be  provided  to  a  wholly- 
owned  service  corporation  based  on  any 
distinctions  the  service  corporation 
deems  appropriate. 

Similarly,  Federal  associations  will  be 
permitted  to  release  customer 
identification  and  public  customer 
information  to  third  parties,  absent 
objection  by  the  customer.  Thus,  lists  of 
selected  customers  can  be  provided  to 
third  parties  based  on  any  distinction 
contained  in  the  public  records.  The 
only  limitation  would  be  that  Usts  made 
avaUable  to  third  p€irties  other  than 
wholly-owned  service  corporations 
cannot  be  based  on  non-pubUc 
information  unless  the  customer  has 
consented  to  the  disclosure  of  the  non- 
public information  on  whidi  the  Ust  is 
based. 

n.  ExoeptioDS  to  die  Rule 

a.  Agenta,  Independent  Contractors,  and 
Providers  of  Profesaional  Services 

Eighfy-one  commenters  urged  the 
Board  to  clarify  its  treatment  of  the 
disclosure  of  customer  information  to 
third  persons  who  perform  functions 
that  permit  Federal  associations  to 
perform  their  day-to^y  operations. 
Commenters  argued  that  associations 
must  continue  to  be  permitted  to 


contract  with  specialized  entities  to 
provide  marketing  services  and  rriated 
operational  expertise  that  would  be 
cpst^vohibitive  to  develop  bi-house. 
Tnis  is  particnlarty  Imperative,  many 
indicated,  for  smaller  assodatioru  ^t 
cannot  perform  such  printing,  data 
proceastog.  and  other  related  marketing 
operations  in-house.  Furthermore,  many 
commenters  argued  that  the  proposed 
rule  was  ambiguous  as  to  the  release  of 
customer  information  to  third  persons 
that  provide  professional  services  to  the 
association,  such  as  attorneys  and 
accountants. 

The  Board  has  given  much 
consideration  and  attention  to  die 
competing  interests  of  customer  privacy 
and  the  business  needs  of  Federal 
associations  raised  by  the  comments  to 
the  proposed  rule.  In  the  proposed  rule, 
the  Boud  provided  an  exception  for 
agents  of  an  association.  The  Board  did 
not.  however,  recognize  that  many 
associations  use  independent 
contractors  for  similar  tasks.  The  Board 
now  understands  that  a  Federal 
association  caimot  conduct  its  day-to- 
day business  operations  without  freely 
releasing  certain  customer  records  tor 
agents  or  third  parfy  independent 
contractors,  such  as  those  that  print 
checks  and  process  customer  mailings, 
or  to  data  processing  and  other  entities 
that  provide  services  pursuant  to  a 
contractual  agreement  Most  frequendy, 
third  parfy  vendors  or  service  providers 
are  hired  to  perform  such  services.  With 
observance  of  methods  to  safeguard 
customer  confidentialify,  as  discussed 
below,  the  Board  believes  diat  customer 
information  must  be  released  to  such 
third  parties.  Accordingly,  the  Board  has 
provided  an  exception  to  the  notification 
requirement  authorizing  Federal 
associations  to  disclose  customer 
information  to  agents,  independent 
contractors,  and  professional  service 
providers  that  provide  services  to  the 
Federal  association  in  the  ordinary 
course  of  the  association's  business. 

b.  Credit-Related  Information 

Fiffy-nine  commenters  urged  that  the 
exception  permitting  release  of  "credit        "^ 
related"  customer  records  to  financial 
institutions,  commercial  enterprises,  and 
credit  reporting  agencies  shotild  be 
expanded  to  indtMle  "deposit  related" 
information  as  well.  Commenters  noted 
that  deposit  related  taifonnation  is 
frequendy  provided  to  report 
involuntuily  closed  cheddng  accounts 
due  to  overdrafts,  coiyirmatitHis  as  to 
account  balances  when  the  customer 
writes  lacge  chedcs,  on  credit  cards  and 
other  credit  products,  and  in  similar 
circumstances. 
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The  Board  believes  that  the  exception 
in  the  proposed  rule  permitting  the 
release  of  "credit  related"  customer 
information  to  commercial  enterprises, 
credit  reporting  agencies,  and  financial 
institutions  in  the  general  and  ordinary 
course  of  business  is  intended  to  cover 
most  of  the  situations  described  by 
these  commenters.  The  Board  has 
clarined  the  regulatory  language  to 
make  it  clear  that  any  information 
relevant  to  the  credit  standing  of  the 
customer  can  be  disclosed  under  this 
exception.  In  the  event  that  a  merchant 
or  other  third  person  desires  to  confirm 
a  customer's  account  balance  for  the 
purpose  of  accepting  a  check,  the  Board 
believes  that  the  merchant  can  require 
as  a  condition  of  accepting  the  check 
that  a  customer  expressly  authorize  the 
association  to  disclose  the  customer's 
customer  information  to  the  merchant. 
Such  authorization  can  be  requested  and 
obtained  on  a  case-by-case  basis.  For 
this  reason,  we  believe  an  exception  for 
the  release  of  "deposit-related" 
information  is  not  warranted. 

c.  Secondary  Market  Transactiona 

Twenty-nine  commenters  were 
concerned  that  the  proposed  rule  would 
interfere  with  an  association's 
secondary  market  transactions.  These 
commenters  argued  that  the  proposal 
failed  to  consider  the  need  by  potential 
buyers  of  loans,  portfolios,  and  mortgage 
servicing  rights  to  inspect  the  loan  files 
prior  to  consummating  a  purchase.  The 
inability  to  sell  a  portfolio  consisting  of 
loans  with  specific  payment 
characteristics  may,  according  to 
several  commenters,  have  the 
unintended  consequence  of  paralyzing 
an  association's  asset/liability,  or 
interest  rate  risk,  management,  since  the 
sale  of  loans  is  used  as  a  method  of 
managing  that  risk. 

The  Board  agrees  that  an  exception  to 
the  disclosure  limitations  is  appropriate 
in  this  case  to  ensure  that  the 
restrictions  on  the  disclosure  of 
customer  information  do  not  interfere 
with  secondary  market  transactions  by 
Federal  associations.  Accordingly,  the 
final  rule  includes  an  exception  for  the 
release  of  customer  information  in  the 
ordinary  course  of  undertaking  a 
secondary  market  transaction  in  loans, 
portfolios,  mortgage  servicing  rights,  and 
related  secondary  market  transactions. 

m.  Other  Comments 

a.  Purpose  of  the  Rule 

A  substantial  number  of  commenters 
contended  that  the  Board,  prior  to  the 
publication  of  the  proposed  rul^,  never 
intimated  to  the  industry  that  the  release 
of  customer  information  was  a  problem 


demanding  regulatory  revision.  One 
hundred  twenty-eight  commenters 
questioned  the  motivation  behind  the 
Board's  proposal  to  restrict  the  use  of 
customer  lists,  stating  that  the  Board 
presented  no  evidence  in  the  proposed 
rule  that  the  release  of  such  lists  by 
Federal  associations  was  in  any  manner 
being  abused.  The  comments  noted  that 
Hnancial  institutions  already  take  great 
care  to  avoid  unauthorized  disclosure  of 
customer  information  and  recognize 
that,  being  a  valuable  corporate  asset, 
the  release  of  customer  lists  is  always 
preceded  by  requiring  the  recipient  of 
customer  lists  to  enter  into  a 
confidentiality  agreement  with  the 
association.  The  use  of  the 
confidentiality  agreement,  they  noted, 
has  been  uniformly  required  by 
Supervisory  Agents  pursuant  to  the 
authority  in  §  545.131  that  Supervisory 
Agents  "may  specify  terms  and 
conditions  of  approval"  of  the  release  of 
membership  lists.  Sea  12  CFR 
545.131(a)(3)  (1988). 

Additionally,  commenters  claimed 
that  the  proposed  rule  is  incompatible 
with  recent  statutory  declarations  and 
the  Board's  own  regulatory 
pronouncements.  Forty-four  commenters 
criticized  the  proposal  as  inconsistent 
and  violative  of  the  spirit  and  substance 
of  the  Competitive  Equality  Banking  Act 
of  1987  ("CEBA")  (Pub.  L.  No.  100-86, 
101  Stat.  552)  and  regulations 
promulgated  by  the  Board  thereunder. 
Noting  that  while  the  thrust  of  CEBA 
was  to  bring  thrifts  closer  to  the 
regulatory  standards  and  practices 
governing  Federal  banking  agencies,  the 
commenters  argued  diat  the  proposed 
rule  puts  Federal  associations  on  an 
"unequal  playing  field"  as  a  result  of  the 
restrictions  placed  on  the  ability  of 
service  corporations  to  market  products 
and  services  to  their  parent's  customers. 
Furthermore,  a  signincant  number  of 
commenters  argued  fiiat  the  proposed 
rule  clashes  with  the  legislation  known 
as  the  Financial  Institutions  Reform, 
Recovery  and  Enforoement  Act  of  1989 
("FIRREA")  that  is  intended  to 
restructure  the  thrift  industry.  These 
commenters  stated  that  the 
Administration's  plan,  as  well  as  that  of 
the  Congress,  is  to  impose  upon  thrifts 
"a  level  playing  field"  with  the 
standards  of  the  Federal  banking 
regulators.  These  commenters  concluded 
that  since  the  proposed  rule  would  give 
banks  and  other  financial  service 
companies  an  advantage  over 
associations,  it  is  inconsistent  with  the 
spirit  of  FIRREA. 

The  Board  notes  that  the  disclosure  of 
customer  information  has  been 
regulated  by  the  Board  for  many  years. 


This  amendment  of  the  long-standing 
regulatory  section  governing  the 
disclosure  of  membership  lists  is  not  a 
new  or  sudden  concern  of  the  Board. 
Rather,  the  Board's  consideration  of  the 
matter  and  the  reasons  for  the 
regulatory  revision  date  back  to  the 
Board's  proposed  changes  to  the  Board's 
regulations  regarding  corporate 
governance  of  Federal  associations.  See 
50  FR  52482  (December  24, 1985]  and  52 
FR  25870  (July  9, 1987).  Moreover,  as 
described  in  the  proposed  rule,  the 
current  regulatory  scheme  requiring 
approval  of  release  of  customer 
identification  and  information  by 
supervisory  authorities  has  resulted  in 
inconsistent  pronouncements  by  the 
regional  Federal  Home  Loan  Banks 
concerning  the  requirements  and 
procedures  for  the  release  of  customer 
information.  As  a  result,  the  need  for  the 
adoption  of  a  uniform  Federal  standard 
for  the  treatment  of  customer 
information  is  advisable  and  reflects  the 
Board's  understanding  that  customer 
information  has  become  a  valuable 
corporate  asset. 

"The  final  rule  also  expands  the  ability 
of  Federal  associations  to  disclose 
customer  information  without  seeking 
prior  approval.  As  adopted  by  the 
Board,  the  rule  authorizes  Federal 
associations  to  release  any  customer 
information  to  their  wholly-owned 
service  corporations  and  public  record 
customer  information  to  other  third 
persons,  subject  to  compliance  with  a 
simple  notification  requirement.  Release 
of  non-public  customer  information  to 
third  persons  also  is  authorized,  subject 
to  compliance  with  a  more 
comprehensive  notiflcation  requirement. 
Moreover,  a  list  of  thirteen  exceptions  to 
the  noti^cation  requirement  is  adopted 
whereby  disclosure  is  permitted  with  no 
notification  requirement  or  prior 
approval  by  the  Board. 

b.  Examination  of  Customer's  Own 
Records 

Various  commenters  also  suggested 
that  the  right  to  obtain  a  customer's  own 
records  be  distinguished  from  an 
association's  right  to  release  such 
records  voluntarily  and  also  expressed 
concern  about  the  scope  of  information 
that  a  customer  could  review.  The  Board 
is  of  the  view  that  the  right  to  obtain 
and  inspect  customer  information 
belongs  only  to  a  customer,  and  not  to 
third  parties.  The  Board  has  determined 
to  retain  in  this  final  rule  the  principle 
that  the  prerogative  to  oft)tain  and 
inspect  a  customer's  own  confidential 
records  resides  with  the  customer.  The 
decision  to  release  customer  records 
over  the  objection  of  customers  or 
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without  their  consent  is  left  to  the 
Federal  associations  under  specific 
circumstances.  The  Board,  however, 
concludes  that  the  customer's  right  does 
not  extend  to  the  association's  own 
confidential  business  records,  to 
communications  or  correspondence 
between  the  association  and  its 
attorneys  or  accotmtants,  or  to 
memoranda  or  other  records  of  the 
board  of  directors  of  the  Federal 
association  that  may  relate  to  the 
customer. 

D.  The  Fmal  Rule 

After  carefully  reviewing  the 
comments  received,  and  after  thorough 
consideration  of  the  costs  and  burdens 
that  would  be  imposed  on  Federal 
associations,  the  Board  has  determined 
to  adopt  the  proposed  rule  with  several 
significant  modifications  as  discussed 
below. 

Until  now,  the  Board's  rules 
concerning  the  confidentiality  and 
disclosure  of  customer  records  have 
been  separately  applicable  to  Federal 
stock  associations  and  Federal  mutual 
associations.  As  stated  in  the  proposed 
rule,  the  Board  has  made  the 
determination  that  it  is  more  efficacious 
for  these  rules  to  appear  in  one 
regulatory  section,  applicable  to  all 
Federal  associations.  This  determination 
accords  with  the  OGC  opinions, 
previously  mentioned,  that  with  regard 
to  the  release  of  customer  information, 
the  interests  of  Federal  mutual 
associations  and  Federal  stocJc 
associations  are  similar  as  are  the 
hiterests  of  depositors  in  stock 
associations  and  members  of  mutual 
associations. 

In  publishing  the  proposed  regulation, 
the  Eloard  proposed  that  die  exclusive 
standard  for  release  of  customer 
information  should  be  the  nature  of  the 
information  intended  to  be  released. 
This  was  the  reasoning  for  the 
distinction  between,  and  the  different 
procedures  for  the  release  of,  customer 
identification  and  customer  records.  Tlie 
final  rule  does  not  contain  this 
distinction.  Rather,  the  final  rule  focuses 
on  the  relationship  of  the  Federal 
association  to  the  recipient  of  die 
customer  information  and.  with  regard 
to  release  to  third  persons  other  than 
wholly-owned  service  corporations 
whether  the  customer  information 
intended  to  be  released  is  in  public 
records.  In  place  of  the  terms  used  in  the 
proposed  rule,  the  final  rule  est^lishes 
the  categories  of  "customer 
identification."  defined  to  mean  a 
customer's  name  and  address,  and 
"customer  information,"  defined  to 
mean  a  customerls  name,  address, 
telephone  number,  savings  or  loan 


account  records,  and  any  information 
constructed  from  those  records  relating 
to  the  customer's  relationship  with  the 
association.  In  general,  customer 
identification  is  only  relevant  when  the 
disclosure  is  to  a  third  person  other  than 
a  wholly-owned  service  corporation. 
Disclosure  of  non-public  record 
customer  information  to  third  persons 
requires  the  association  to  procure  the 
affirmative  consent  of  the  customer. 

In  balancing  the  business  concerns  of 
the  association  with  the  privacy 
concerns  of  the  customers,  the  Board  is 
adopting  the  following  compromise:  a 
Federal  association  may  release 
"customer  information"  in  the  following 
manner 

(a)  Only  a  customer  of  a  Federal 
association,  and  no  other  person  or 
entity,  has  the  right  to  inspect  and 
obtain  a  customer's  own  customer 
information;  (b)  Unless  a  customer 
affirmatively  and  in  writing  prohibits  the 
release  of  customer  information,  a 
Federal  association  may,  in  its 
discretion,  voluntarily  release  customer 
information  to  (i)  wholly-owned  service 
corporations;  and  (ii)  any  other  persons 
or  entities  if  the  customer  information 
intended  to  be  released  consists  only  of 
customer  identification  and/or  is 
recorded  in,  or  could  be  constructed 
from,  public  records;  (c)  Federal 
association's  may  release  to  third 
persons,  other  than  the  association's 
wholly-owned  service  corporations, 
customer  information  that  is  not 
contained  in  public  records,  provided 
that  the  association  procures  the 
consent  of  the  customer  after  providing 
the  customer  with  notice  of  its  intent  to 
release  the  customer's  customer 
information  and  the  right  of  the 
customer  to  prevent  such  release,  and 
supplying  a  plainly  worded  form  that  the 
customer  may  use  to  provide  such 
consent;  and  (d)  in  certain  situations  set 
forth  in  the  relation  the  association 
may  release  customer  information 
regardless  of  consent  or  objection  by  the 
customer. 

Each  association  must  notify 
customers  in  a  timely  manner  of  its 
intent  to  release  customer  information. 
In  this  context  the  Board  views  "timely" 
as  allowing  a  customer  sufficient  time  to 
receive  the  notice,  review  it  consider 
the  alternatives,  and  decide  whether  to 
object  to  the  disclosure  of  his  or  her 
customer  information.  Federal 
associations  desiring  to  release 
customer  information  may  provide  the 
notice  to  new  customers  at  the  time  an 
account  is  opened,  at  the  time  a  loan 
application  is  submitted,  or  other 
transaction  is  entered  into,  and  are 
authorized  to  release  customer 


information  no  sooner  than  fifteen  (IS) 
days  diereafter.  Written  notice  must  be 
provided  to  existing  customers  in  a 
timely  and  conspicuous  manner, 
although  a  separate  mailing  or  document 
is  not  required.  A  Federal  association 
may,  for  example,  include  with  or  in  a 
monthly  account  statement  periodic 
statement  or  other  mailing  a  short  but 
conspicuous  statement  that  (a)  the 
association  intends  to  release  customer 
information,  (b)  that  any  customer  that 
objects  must  provide  written  notice  of 
objection  to  the  association,  and  (c)  the 
address  to  which  a  customer  may  write 
to  register  the  customer's  objection. 
Federal  associations  may  release 
customer  information  pertaining  to 
existing  customers  no  sooner  than 
fifteen  (15)  days  after  providing  existing 
customers  wiUi  such  notice  and 
opportunity  to  object  to  the  release  of 
customer  information.  If  notice  is 
mailed,  the  fifteen  days  would  begin 
fivm  the  date  of  mailing.  In  any  event 
Federal  associations  may  not  release 
customer  information  for  those 
customers  that  have  provided  written 
objection  to  such  release  unless 
otherwise  permitted  by  the  regulation. 
The  Board  notes  that  this  procedure  is  a 
substantial  deviation  from  the 
notification  procedure  described  in  the 
proposed  rule  that  required  the 
association  to  obtain  the  affirmative 
consent  of  the  customer  prior  to 
releasing  the  customer's  customer 
records.  The  final  rule  maintains  the 
Board's  intent  to  provide  a  mechanism 
for  customers  to  ensure  their  privacy  by 
informing  associations  of  their 
objections  to  the  release  of  customer 
information.  The  Board  believes  that 
this  revised  procedure  is  much  less 
burdensome  and  costiy  than  the 
proposed  procedure  and  respects  the 
business  interests  of  Federal 
associations  as  well  as  customers' 
privacy  expectations. 

As  to  the  responsibility  of  Federal 
associations  to  obtain  a  customer's 
authorization  for  the  intended  release  of 
non-public  customer  information  to  a 
third  person  other  than  a  wholly-owned 
service  corporation,  the  Board  is 
adopting  certain  procedures  requiring  an 
association  to  procure  a  customer's 
informed  consent  before  customer 
information  is  released.  No  release  to  a 
third  person  of  non-public  customer 
information  is  permitted  unless  a 
customer  whose  records  the  association 
intends  to  release  is  given  a  printed 
form  stating  that  release  is 
contemplated,  that  the  customer  may 
object  to  the  release,  and  that  without 
the  customer's  express  written 
authorization  for  release  the  association 
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will  not  disclose  customer  information, 
except  in  certain  limited  circumstances. 
Furthermore,  the  association  must 
receive  and  retain  a  copy  of  the 
customer's  authorization  for  its  records. 
In  this  way.  associations  may  sell  or 
make  publicly  avaUable  non-public 
customer  information,  and  third  parties 
can  conduct  direct  mail  sohcitations 
aimed  at  customers  of  Federal 
associations  in  a  manner  that  respects 
the  privacy  expectations  of  customers  of 
Federal  associations.  This  procedure 
implements  the  suggestion  of  a  great 
many  commenters  that  release  of  non- 
public customer  information  to  third 
persons  may  be  treated  differently  than 
when  customer  information  is  shared 
with  a  member  of  the  same  corporate 
family. 

More  specifically,  the  Board  adopts 
the  notification  procedure  described  in 
the  proposed  rule  that  was  appUcable  to 
the  release  of  customer  reamls  and 
suggests  that  associations  use  a 
standardixed  notice  and  authorization 
form  to  solicit  the  consent  to  release 
non-public  record  customer  information 
to  third  persons  before  such  information 
is  released.  This  document  would  be 
separate  from  any  and  all  other 
documents  that  are  provided  to 
customers  pursuant  to  law  or  regulation. 
Such  a  document  would  contain,  for 
example,  the  following: 

1.  Ina  definition  of  customer 
information; 

2.  A  statement  that  die  customer  has 
the  ri^t,  with  certain  exceptions,  to 
withhold  consent  to  the  release  of  his  or 
her  noo-pubhc  customer  information  by 
the  Federal  association  along  with  a 
simimaiy  of  those  exceptions; 

3.  A  description  of  the  types  of 
businesses,  organizations,  or  other 
persons  or  entities  to  whom  nan-public 
customer  information  may  be  diadosed 
and  the  time  period,  not  to  exceed  two 
years,  in  which  such  disclosures  may  be 
made; 

4.  A  statement  that  if  the  Federal 
association  intends  to  release  non- 
public customer  information  after  the 
expiration  of  the  two  year  period,  or  if 
release  is  contemplated  to  types  of 
recipients  other  than  those  for  which 
authorization  is  sought,  the  association 
shall  notify  the  customer  of  the 
customer's  prior  consent  to  release  such 
information,  and  remind  the  matnmPT  of 
the  customer's  umtinuing  right  to  ob|ect 
to  the  release  at  any  time. 

5.  A  statement  that  the  customer  may 
at  any  time  provide  the  Federal 
association  with  written  notice 
withdrawing  the  customer's  priw 
consent  to  release  non-public  customer 
information  and  how  and  to  whom  sudi 
notice  must  be  given; 


6.  A  statement  authorizing  the  release 
of  non-public  record  castomer 
information:  and 

7.  A  space  for  the  customer's  signature 
and  for  the  date  the  document  was 
executed. 

The  final  rule  permits  associations 
desiring  to  release  non-public  record 
customer  information  to  third  persons  to 
provide  this  document  to  the  customer 
at  the  time  an  account  is  opened,  at  the 
time  a  loan  application  is  made,  or  at 
the  time  the  customer  enters  into 
another  form  of  financial  transaction 
with  the  association.  While  the  Board 
notes  that  there  may  be  various  methods 
available  to  accomplish  this 
requirement,  such  a  document,  for 
example,  may  be  provided  to  the 
customer  with  the  customer's  monthly 
account  statement. 

The  Board  believes  that  the 
notification  requirements  established  in 
this  Hnal  rule  apply  to  each  customer, 
rather  than  to  each  transaction  by  a 
customer  with  the  association  [e.g.,  one 
notice  regardless  of  how  many  deposit 
accounts  or  loan  accounts  a  customer 
has  with  a  particular  association).  Of 
course,  in  its  discretion,  an  association 
may  tailor  its  notice  to  what  it  intends  to 
release.  For  instance,  an  association 
only  seeking  to  release  non-public  loan 
information  to  third  parties  would  not 
be  required  to  seek  authorization  to 
release  deposit  information,  or  an 
association  seeking  only  to  release 
names  and  addresses  to  its  wholly- 
owned  service  corporations  could  limit 
its  notice  to  those  facts. 

The  Board  also  believes  that  to  assure 
the  confidentiality  of  disclosed  customer 
information,  the  intended  recipient  of 
the  customer  information  and  the 
association  should  enter  into  a  written 
confidentiality  agreement  containing  a 
statement  of  the  specific  use  to  be  made 
of  the  information,  and  prohibiting 
disclosure  of  the  information  by  the 
recipient  except  as  required  by  law  or 
pursuant  to  the  exceptf  ons  set  out  in  the 
final  rule. 

In  adopting  these  notification 
requirements,  the  Board  recognizes  that 
circumstances  may  change  in  regard  to 
the  release  of  customer  information, 
both  from  the  perspective  of  the  Federal 
association  and  of  the  customer. 
Therefore,  the  Board  is  requiring  that  at 
least  every  two  years  after  the  initial 
provision  of  notice  to  customers.  Federal 
associations  desiring  lo  continue  to 
release  either  customer  information  to 
wholly-owned  service  corporations  or 
public  customer  information  and 
customer  identification  to  third  persons 
must  provide  written  aotice  to  such 
customers  explicitly  reminding  each 
customer  of  the  customer's  nonobjection 


or  prior  consent  to  release  customer 
information  and  of  the  customer's 
continuing  right  to  prohibit  such  release 
at  any  time.  The  notice  must  contain  an 
address  where  the  customer  may 
register  such  withdrawal  of  consent  If 
the  customer  prohibits  such  release,  the 
Federal  association  shall  so  longer 
continue  to  release  customer 
information  except  when  otherwise 
authorized  by  law  or  regulation. 
Associations  may  provide  such  notice 
more  frequently  than  every  two  years. 

As  to  the  release  of  non-public 
customer  information  to  third  persons, 
the  two  year  renewal  notification 
procedure  has  been  revised  from  the 
proposed  rule.  Rather  than  require  the 
association  to  affirmatively  proctve  the 
customer's  express  authorization  again, 
the  final  rule  simply  requires 
associations  to  remind  the  customer  that 
he  or  she  has  previously  authorized  the 
release  of  non-public  customer 
information  to  third  persons,  and  remind 
the  customer  that  he  or  she  may 
withdraw  such  consent  at  any  time. 
Federal  associations  may  comply  with 
this  requirement,  for  example,  by 
providing  the  customer  with  a 
preprinted  and  self-addressed  form  with 
which  the  customer  may  withdraw  the 
authorization.  The  Board  provides  in 
S  545.132(r)(5)  of  the  final  rule  an 
example  of  a  renewal  notne  that  would 
be  considered  to  be  in  compHance  with 
this  requirement.  Associations  may, 
however,  develop  their  own  renewal 
notices  for  the  release  of  aon-public 
customer  information  to  third  persons 
provided  that  the  equivalent  information 
is  contained  in  the  notice. 

The  final  rule  sets  out  the  exceptions 
to  the  general  disclosure  rules  described 
above  and  as  described  in  the  proposed 
rule,  with  three  new  exceptions 
hereafter  described.  In  instances 
covered  by  the  exceptions,  associations 
could  release  customer  information 
without  complying  with  the  notice 
requirements  set  out  by  this  regulation. 
In  addition  to  disclosure  to  the  customer 
or  to  persons  or  entities  authorized  by 
the  customer,  disclosure  would  he 
permitted  to  those  directors,  officers, 
and  employees  of  Federal  aasociations 
responsible  for  preparing  or  handling 
customer  records  in  the  ordinary  course 
of  the  associatiim's  busintss;  and  to 
agents  of  the  Federal  association,  that, 
pursuant  to  an  agency  agreement, 
perform  activities  or  transactirais  for  the 
benefit  of  the  association.  The  Board 
notes  that  whether  an  agency 
relationdiip  exists  will  be  ddined  under 
applicable  state  law.  Additiontdly. 
disclosure  is  permitted  to  oniciala. 
employees  or  agenta  of  the  Board,  the 
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Federal  Savings  and  Loan  Insurance 
Corporation,  a  Federal  Home  Loan 
Bank,  or  the  Federal  Deposit  Insurance 
Corporation  in  the  exercise  of  their 
ofilcial  duties;  other  financial 
institutions  or  consumer  credit  reporting 
agencies  as  defined  by  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq. 
(1980  &  Supp.  Vm  1986))  as  part  of  a 
regular  exchange  of  information  relevant 
to  the  credit-worthiness  of  the  customer 
in  the  ordinary  course  of  the 
association's  business;  federal 
government  agencies  or  entities 
requiring  such  information,  reports,  or 
returns  pursuant  to  law;  those  parties 
who  must  be  informed  concerning  the 
dishonor  of  a  negotiable  instrument; 
appropriate  law  enforcement  authorities 
when  an  association  reasonably 
believes  it  has  been  the  victim  of  a 
crime;  persons  making  demand  pursuant 
to  a  lawful  subpoena;  the  association's 
bond  or  insurance  company  relative  to  a 
claim  under  the  association's  liability 
policy;  and  when  required  to  complete  a 
secondary  market  transaction. 

The  final  rule  also  provides  that 
release  of  customer  information  to  any 
person  not  expressly  enumerated  in  this 
section  is  permissible  only  after  the 
association  receives  the  prior  written 
approval  of  the  Board.  The  Board 
believes  that  this  exception  should  only 
apply  in  unusual  and  highly  exceptional 
circumstances. 

Many  commenters  also  suggested  that 
,  an  exception  is  needed  for  release  of 
customer  information  to  third  party 
vendors  of  services  to  the  association, 
such  as  those  providers  of  data 
processing  services,  printing  services, 
and  other  services  ordinarily  provided 
by  independent  contractors,  as  well  as 
professional  service  providers  such  as 
attorneys  and  accountants.  The  Board 
agrees  and  has  added  an  exception  for 
persons  who  provide  services  to  the 
association  in  the  ordinary  course  of  the 
association's  business. 

Commenters  also  urged  that  an 
exception  be  created  to  cover  the  review 
of  loan  files  and  records  for  secondary 
market  transactions.  As  a  result,  an 
exception  has  been  added  to  assist 
those  persons  undertaking  a  secondary 
market  transaction  in  loans,  portfolios, 
or  mortgage  servicing  rights. 

Further,  the  Board  is  adding  an 
exception  for  the  release  of  customer 
information  in  connection  with  civil 
investigations  and  proceedings, 
including  forfeitures,  conducted  by  the 
United  States  Department  of  Justice. 
This  exception  would,  among  other 
things,  apply  in  connection  with  the 
exercise  of  civil  authorities  granted  to 
the  Department  of  Justice  including  the 
assessment  of  civil  money  penalties  for 


violations  of  18  U.S.C  657  and  1014  in 
accordance  with  amendments  currently 
being  considered  to  such  sections. 

Because  of  the  need  for  continued 
confidentiality  of  customer  information 
following  release  to  the  aforementioned 
excepted  parties,  the  final  rule  provides, 
as  did  the  proposed  rule,  that  certain 
parties  must  execute  written 
confidentiality  agreements  prior  to  the 
release  of  customer  information:  parties 
to  whom  a  customer  has  authorized 
such  release;  agents  and  contractors  of  a 
Federal  association  responsible  for 
preparing,  handling,  or  processing 
customer  information;  other  financial 
institutions  or  credit  reporting  agencies; 
the  association's  bond  or  huurance 
companies,  and  persons  engaged  in 
secondary  market  transactions.  These 
confidentiality  agreements  must  contain 
a  statement  of  the  specific  use  to  be 
made  of  the  records  and  prohibit 
disclosure  by  the  third  party  except  as 
required  by  law  or  in  accordance  with 
the  exceptions  set  out  in  paragraphs 
(e)(5).  (e)(7).  (e)(9)-{10)  of  the  regulation 
as  if  these  sections  applied  directly  to 
the  recipient  of  the  customer 
information. 

The  Board  has  decided,  as  oiiginally 
proposed,  to  preempt  state  law 
concerning  the  release  of  customer 
information  by  Federal  associations.' 
The  Board  has  extensively  reviewed 
state  law  concerning  these  related 
issues  and  has  concluded  that  it  varies 
widely.  Moreover,  state  laws  do  not  for 
the  most  part  address  the  Board's 
concern  about  the  need  to  balance 
customer  privacy  against  the  business 
requirements  of  Federal  associations. 
Consequentiy,  pursuant  to  its  authority 
to  regulate  the  operations  of  Federal 
associations,  the  Board  is  adopting  the 
following  regulations  to  preempt  state 
law  and  exclusively  govern  the 
operations  of  Federal  associations  in 
this  regard.  See  12  U.S.C.  1464(a)  (1980 
and  Supp.  Vm  1968):  12  CFR  545.1 
(1968);  see.  —e.g..  Fidelity  Fed.  Sav.  and 
Loan  Ass'n  v.  de  la  Cuesta,  458  U.S,  141, 
164  (1983). 

The  Board  is  also  amending  section 
§  545.131  to  reflect  the  creation  of  new 
§  545.132  governing  the  release  of 
customer  information.  Section  545.131 
continues  to  govern  the  right  of  a 
member  of  a  Federal  mutual  association 
to  communicate  with  other  members, 
and  establishes  the  procedures  for 
conducting  such  communication. 

Finally,  the  Board  is  amending 
S  545.141  pertaining  to  remote  service 


■  The  Right  to  Financial  Privacy  Act  of  1978, 12 
U.S.C  3401  et  seq.,  provide*  a  federal  itandard  with 
respect  lo  the  release  of  customer  records  to  federal 
governmental  authorities. 


units.  That  section  authorizes  a  Federal 
association  to  disclose  account  data  to 
various  entities  that  operate,  share,  or 
participate  in  remote  service  units.  "The 
final  rule  amends  1 545.141(d)  to  permit 
a  Federal  association  to  release  remote 
service  unit  account  data  to  persons 
other  than  the  Board  in  accordance  with 
new  {  545.132. 

The  effective  date  of  this  regidation  is 
120  days  after  its  publication  in  the 
Federal  Register.  The  Board  believes 
that  this  delay  provides  Federal 
associations  with  a  reasonable  time  to 
develop  procedures  and  materials 
necessary  for  compliance  with  the  final 
rule. 

Fuial  Regulatory  Flexibility  Analyris: 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  604  (1982).  the 
Board  is  providing  the  following  final 
regulatory  flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  the  final  rule.  These 
elements  are  incorporated  above  in  the 
SUPPUMCNTAiiv  iWFOmiATiOil  Section. 

2.  Small  entities  to  which  the  final 
rule  would  apply.  The  final  rule  would 
apply  to  all  Federal  associations  without 
regard  to  size. 

3.  Impact  of  the  final  rule  on  small 
entities.  The  final  rule  would  clarify  the 
circumstances  under  whidi  all  Federal 
associations  may  disclose  customer 
identification  and  records  for  business 
purposes  and  for  a  fee. 

4.  Overlapping  or  conflicting  federal 
rules.  As  explained  in  the 
tUPPLEMENTAflY  iNPOflMATKM  section, 
the  final  rule  is  intended  to  streamline 
the  Board's  regulations  governing  a 
Federal  association's  release  of  its 
customer  records.  Other  than  the  Right 
to  Financial  Privacy  Act  of  1978. 12 
U.S.C.  3401  et  seq.  (1982  and  Supp  VI 
1968).  which  is  expressly  considered  in 
this  final  rule,  there  are  no  other  known 
federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

5.  Alternatives  to  the  final  rule.  As 
alternatives  to  the  final  rule,  the  Board 
could  retain  the  present  requirement  of 
prior  Board  or  supervisory  approval 
contained  in  S  545.131  for  the  release  of 
customer  records,  or  the  Board  could 
adopt  the  revisions  to  Sfi  545.131,  543.9- 
3,  and  544.9-2  as  proposed  in  the 
Corporate  Governance  proposals. 

List  of  SubjecU  in  CFR  Part  545 

Accounting,  Consumer  protection. 
Credit  Electronic  funds  transfers. 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements,  and  Savings  and  loan 
associations. 
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AcGOcdiAgly.  the  Federal  Home  Loan 
Bank  Board  hveby  amends  part  545. 
subchapter  C  chapter  V.  title  12  Code  of 
Federal  Regulationa.  as  set  forth  below. 


IXMNtTSTCM 

PART  646-OPERATlONS 

1.  The  authority  citation  for  part  545 
contimies  to  read  as  follows. 

AudMrily:  Sea  SA.  47  Stat  727.  ■■  added 
by  see.  1. 64  Stat  2S8.  as  amandad  (12  U.8.C. 
1425a):  Mc.  S.  48  Stat  132,  as  amanded  (12 
U.&C  1464):  iacs.  40a-«03, 407. 48  SUt  12S»- 
1287, 128a  aa  amendad  (U  V&C  172&-1728, 
1730):  Raoig.  Flan  No.  3  of  1947, 12  FR  4881. 3 
CFR.  1B4S-W  Comp.,  p.  1071. 

2.  Amend  S  545.131  by  removing 
paragrairiis  (a)  and  (bf,  by  redesipiating 
existing  paragraphs  (c).  (d)  and  (e)  as 
the  new  paragraphs  (a),  (b)  and  (c);  and 
by  revising  the  newly  redesignated 
paragraphs  (a)  and  (b](5](ii)  to  read  as 
follows: 

i  545.131    CominuwIcatioHe  between 
iTienDefBOia  FeoenN  imitiial  aaaoctstioiii 

(a)  Right  of  conammication  with  other 
memben.  A  member  of  a  Federal  mutual 
association  has  the  right  to 
communicate,  as  prescribed  in 
paragraph  (b)  of  this  section,  with  other 
members  of  Uie  association  regarding 
any  matter  related  to  the  association's 
affairs,  except  for  "in^>roper" 
communications,  as  defined  in 
paragraph  (c]  of  this  section.  The 
assodation  may  not  defeat  that  right  by 
redeeming  a  savings  member's  savings 
account  in  the  association. 

(b)  Member  communication 
procedures.  *  *  * 

(5)  •  •  • 

(ii)  Notification  that  the  association 
has  determined  not  to  mail  the 
communication  because  it  is  "improper" 
as  defined  in  paragraph  (c)  of  this 
section; 
•       •       •       •       • 

3.  Amend  part  545  by  adding  a  new 
§  545.132  to  read  as  follows: 


§545.132   Dtsctooureor 

(a)  Definitions.  For  purpose  of  this 
section: 

(1)  The  term  "Agent"  means  any 
person  authorized  to  transact  business 
for  a  principal,  as  defined  by  the  laws  of 
the  appropriate  jurisdiction. 

(2)  "The  term  "Customer"  means  a 
depositor  in,  borrower  from,  and  any 
other  person  patronizing  a  Federal 
savings  association  and  utilizing  its 
services. 

(3)  The  term  "Customer  identification" 
means  the  original  or  any  copy  or 
sununary  of  any  document,  including 
any  evidence  of  a  transaction  conducted 
by  electronic  terminal,  that  contains  the 


name  and/or  address  of  any  customer  of 
a  Federal  savings  association,  or  any 
data  from  which  such  information  could 
be  constructed. 

(4)  The  term  "Customer  information" 
means  the  original  or  8ny  copy  or 
summary  of  any  document,  including 
any  evidence  of  a  transaction  conducted 
by  means  of  an  electronic  terminal,  that 
contains  a  customer's  customer 
identification  and  any  information 
concerning  a  customer's  individual 
savings  or  loan  accoutts  or  the  details 
of  other  types  of  transections  between 
the  customer  and  the  association,  or  any 
data  from  which  such  information  could 
be  constructed. 

(5)  The  term "Financial  institution" 
means  any  office  of  a  bank,  savings 
bank,  savings  association,  industrial 
loan  company,  trust  company,  savings 
and  loan,  building  and  loan,  or 
homestead  association  (including 
cooperative  banks),  ciedit  union,  or 
consumer  finance  institution,  located  in 
any  state  or  territory  of  the  United 
States,  the  Distiict  of  Columbia,  Puerto 
Rico,  Guam.  American  Samoa,  or  the 
Virgin  Islands. 

(6)  The  term  "Person"  includes,  an 
individual,  partnership,  corporation, 
association,  trust,  or  any  other  legal 
entity  organized  under  the  laws  of  any 
state  or  of  t^e  United  States,  or  of  any 
foreign  state. 

(7)  The  term  "Public  record"  means  a 
written  document  that  is  filed  and 
recorded  in  the  official  public  records  of 
a  governmental  unit  and  which  is 
available  for  public  inspection. 

(8)  The  term  "Service  corporation" 
has  the  meaning  provided  in  12  CFR 
545.74  (1988),  and  includes  its  wholly- 
owned  subsidiaries. 

(9)  The  term  "Third  person"  means  a 
person  other  than  the  customer,  the 
Federal  savings  association,  or  its 
wholly-owned  service  corporation,  to 
whom  disclosure  is  restricted  by  this 
regulation. 

(b)  Right  to  obtain  ond  inspect 
customer's  own  customer  information. 
A  customer  of  a  Federal  association  or 
his  duly  authorized  agent  has  the  right 
to  obtain  and  inspect  customer 
information  pertaininfg  solely  to  the 
customer's  own  savings  account(s]  or 
loan  account[8)  records,  or  information 
pertaining  to  other  financial 
transactions  with  the  association.  A 
customer  does  not  have  the  right  under 
this  section  to  obtain  internal  business 
papers,  memoranda,  or  other 
confidential  correspondence  or 
communications  between  the 
association  and  othos  including  its 
attorneys,  accountants,  and  board  of 
directors  that  may  relate  to  the 
customer. 


(c)  Diachsure  of  customer 
identification  and  customer  information. 
(1)  A  Federal  association  may  disclose  a 
customer's  customer  information  to: 

(i)  A  wholly-owned  service 
corporation  of  the  Federal  association, 
or 

(ii)  To  third  persons  if  the  customer 
information  intended  to  be  released  is 
limited  to  information  recorded  in  the 
public  records  and/or  a  customer's 
customer  identification,  provided  that  in 
either  case  the  Federal  association  has 
given  written  notice  to  the  customer  of 
the  intent  of  the  Federal  association  to 
release  such  information,  and  that  the 
customer  has  the  right  to  prohibit  the 
release  of  this  information  by  notifying 
the  association  in  writing  of  his  or  her 
objection,  or 

(iii)  To  third  persons  if  the  customer 
information  to  be  disclosed  is  customer 
information  not  contained  in  a  public 
record  provided  that  the  Federal 
association  has  complied  with 
paragraph  (f)  of  this  section. 

(2)  Any  disclosure  pursuant  to 
paragraph  (c](l]  (i)  and  (ii)  of  this 
section  may  be  made  no  sooner  than 
fifteen  (15)  days  after  the  customer 
received  the  notice,  if  the  notice  was 
given  in  person,  or  fifteen  days  after  the 
notice  was  mailed  to  the  customer,  and 
shall  be  limited  to  those  customers  of 
the  Federal  association  who  have  not 
objected  to  the  release  of  his  or  her 
customer  information  puesuant  to  those 
provisions. 

(3)  At  least  once  every  two  years  after 
a  Federal  association  releases  a 
customer's  customer  information 
pursuant  to  paragraph  (c](l)  of  this 
section,  a  Federal  association  that 
desires  to  continue  to  release  customer 
information  shall  provide  written  notice 
to  such  customers  reminding  them  that 
the  association  may  release  such 
customer  information  and  of  the 
customer's  continuing  ri^t  to  withdraw 
such  authorization  at  any  time. 

(d)  Exceptions.  Notwithstanding 
paragraph  (c)  of  this  section,  a  Federal 
association  may  disclose  its  customer 
information  to  the  following: 

(1)  Any  person  to  whom  the  customer 
has  affirmatively  authortaed  such 
disclosure  in  writing; 

(2)  Any  director,  officer,  or  employee 
of  a  Federal  association  having  the  duty 
to  prepare,  examine,  handle,  maintain, 
or  process  customer  information  in  the 
ordinary  course  of  conducting  the 
association's  business; 

(3)  Any  agent  of  the  association,  any 
independent  contractor  providing  a 
service  to  the  association  in  the 
ordinary  course  of  the  association's 
business,  or  any  person  providing 
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professional  services  to  the  association, 
including,  but  not  limited  to,  an 
accountant  engaged  by  the  association 
to  prepare  an  independent  audit  or  an 
attorney  performing  a  service  on  behalf 
of  the  association; 

(4)  Any  officer,  employee,  or  agent  of 
the  Board,  the  Federal  Savings  and  Loan 
Insurance  Corporation,  a  Federal  Home 
Loan  Bank,  or  the  Federal  Deposit 
Insurance  Corporation  for  use  solely  in 
the  exercise  of  his  or  her  duties; 

(5)  A  financial  institution,  commercial 
enterprise,  or  credit  reporting  agency, 
when  such  disclosure  is  part  of  an 
exchange  in  the  regular  course  of 
business  of  information  pertaining  to  the 
credit-worthiness  of  the  customer 
between  a  Federal  association  and 
another  financial  institution  or 
commercial  enterprise,  directly  or 
through  a  credit  reporting  agency; 

(6)  Persons  to  whom  reports  or  returns 
must  be  made  or  information  disclosed 
pursuant  to  Federal  law  or  regulations 
including,  but  not  limited  to,  the  Internal 
Revenue  Service,  or  any  government 
authority  acting  pursuant  to  the  Right  to 
Financial  Privacy  Act  of  1978. 12  U.S.C. 
3401  et  seq.,  or  the  Bank  Secrecy  Act,  31 
U.S.C.  5311  et  sag. 

(7)  Persons  to  whom  information  is 
permitted  to  be  disclosed  under  state 
law  concerning  the  dishonor  of  a 
negotiable  instrument; 

(8)  An  appropriate  law  enforcement 
authority  when  the  Federal  association 
reasonably  believes,  pursuant  to 

I  563.18(d)  of  this  chapter,  that  it  has 
been  the  victim  of  a  crime  or  has  a 
known  factual  basis  for  a  belief  that  a 
crime  has  been  committed; 

(9)  Persons  making  demand  pursuant 
to  a  lawful  subpoena,  summons, 
warrant,  or  court  order  or  in  response  to 
a  subpoena  from  a  federal  or  state  grand 
jury  served  upon  the  Federal 
association; 

(10)  The  association's  bond  or 
insurance  companies  when  the 
association  has  information  relative  to  a 
claim  pursuant  to  its  bond  or  director's 
and  officer's  liability  insiu-ance  policy  or 
other  insurance  coverage; 

(11)  Any  person  for  the  purpose  of 
engaging  in  a  secondary  maricet 
transaction; 

(12)  Representatives  of  the  United 
States  Department  of  Justice  conducting 
civil  investigations,  piuvuing  ciial 
actions  for  the  purpose  of  assessing  civil 
money  penalties,  or  pursuing  forfeitures 
for  violations  of  financial  institution 
criminal  statutes. 

(13)  Any  person  not  expressly 
permitted  by  this  section  if  the 
association  receives  the  prior  written 
approval  of  the  Board,  which  may 


establish  the  terms  and  conditions 
governing  such  release. 

(e)  Confidentiality  agreement  Prior  to 
the  release  by  a  Feder^  association  of 
its  customer  information  authorized  by 
paragraphs  (cHl)  of  tiiis  section  or  by 
exceptions  (d)(1),  (d)(3),  (d)(5),  (d)(10}- 
(11)  of  this  section,  the  association  shall 
require  intended  recipients  of  customer 
information  to  execute  an  agreement 
stating  at  a  minimum  the  specific  use  to 
be  made  of  the  customer  information 
and  prohibiting  subsequent  disclosure  of 
the  customer  information  to  a  third 
party,  except  if  such  disclosure  is 
required  by  law  or  pursuant  to  the 
circxmistances  set  forth  in  paragraphs 
(d)(4).  (d)(6),  (d)(8)-{9).  and  (d)(ll)  of 
this  section,  and,  if  the  recipient  of  the 
customer  information  is  a  credit 
reporting  agency,  subsequent 
disclosures  may  be  made  in  the  regular 
course  of  the  credit  reporting  agency's 
business. 

(f)  Informed  consent  form  and 
procedure.  (1)  Before  releasing  any 
customer  information  pursuant  to 
paragraph  (c)(1)(iii)  of  tiiis  section,  an 
institution  shall: 

(i)  Provide  a  copy  of  an  "hiformed 
Consent  Form"  to  all  new  and  existing 
customers  of  the  association  whose 
customer  information  is  not  contained  in 
the  public  records  intended  to  be 
disclosed  to  third  persons.  The  consent 
form  shall  contain: 

(A)  A  definition  of  customer 
information  not  contained  in  a  public 
record  ("non-public  customer 
information"); 

(B)  A  statement  that  the  customer  has 
the  right  to  withhold  consent  to  the 
release  of  his  or  her  non-public  customer 
information  by  the  Federal  association; 

(C)  A  description  of  the  types  of 
businesses,  organizations,  or  other 
persons  or  entities  to  whom  non-public 
customer  information  may  be  disclosed 
and  the  time  period,  not  to  exceed  two 
years,  in  which  such  disclosures  may  be 
made; 

(D)  A  statement  that  the  Federal 
association  may  seek  to  release  non- 
public customer  information  for  a  longer 
period  than  two  years,  and  if  an 
extension  is  sought,  the  association  shall 
provide  a  notice  expliciUy  reminding  the 
customer  of  the  customer's  prior 
authorization  and  the  customer's 
continuing  right  to  wiUidraw  that 
authorization. 

(E)  A  statement  that  if  release  is 
contemplated  to  types  of  recipients 
other  than  those  for  which  authorization 
is  sought  the  association  must  obtain 
new  authorization  for  the  release; 

(F)  A  statement  that  the  customer  may 
at  any  time  provide  the  Federal 
association  with  written  notice 


withdrawing  the  cuatomer's  prior 
consent  to  release  non-public  customer 
information  and  how  and  to  whom  such 

notice  must  be  given; 

(0)  A  statement  that  non^blic 
customer  information  may  be  released 
pursuant  to  statute  or  regulation  even 
when  not  authorized  by  the  customer 

(H)  A  statement  authorizing  the 
release  of  non-public  customer 
information;  and 

(1)  A  space  for  the  customer's 
signature  and  for  the  date  the  document 
was  executed. 

(ii)  Receive  a  signed  and  dated 
consent  form  from  the  customer;  and 

(iii)  Retain  a  copy  of  each  consent 
form  in  an  appropriate  file  maintained 
for  the  customer  providing  the 
authorization. 

(2)  A  Federal  association  shall  fulfill 
the  requirement  that  it  obtain  consent 
from  its  customers  before  disclosing 
customer  information  not  contained  in  a 
public  record  under  paragraph  (c)(l)(iii) 
of  this  section  by  providing  a  clear  aiul 
conspicuous  document  containing  the 
information  set  forth  in  paragraph  (r)(l) 
of  this  section.  The  following  complies 
with  this  requirement,  but  associations 
are  permitted  to  develop  their  own 
forms  containing  the  required 
information: 

Authorization  to  DiadoM  CitstaoMr 
Infonnation 

[Customer  Name] 
[Account/Loan  Number(s)] 

Under  applicable  Federal  law  and 
regulations  [name  of  institution]  must  obtain 
your  consent  to  disclose  non-public 
information  concerning  your  account 
balances,  loans,  or  other  financial  activities 
to  various  entities.  This  information  that 
pertains  to  your  Tmancial  transactions  is 
known  as  non-public  customer  information. 

[Name  of  institution]  desires  to  disclose 
such  information  during  the  next  (period  of 
time  not  to  exceed  two  years)  to  [insert  types 
of  persons  or  entities  to  which  the  customer 
recordii  ere  intended  to  be  disclosed).  These 
persons  or  entities  may  contact  you  to  offer 
you  a  product  or  service.  These  persons  or 
entities  have  agreed,  or  will  be  required  to 
agree,  not  to  disclose  this  information  to  any 
other  person  or  business,  except  as  permitted 
by  law  and  regulation,  and  have  agreed  that 
non-public  customer  information  shall  remain 
conridential.  [Name  of  institution]  may 
receive  a  fee  for  the  release  of  customer 
records.  In  the  event  that  the  association 
wishes  to  disclose  such  information  to 
persons  or  entities  not  described  above,  the 
association  will  seek  reauthorizatioa  In  the 
event  the  association  wishes  to  diicloae  this 
information  beyond  two  years,  it  will  provide 
you  with  notice. 

Without  your  consent.  [Name  of  institution] 
cannot  disckwe  your  non-public  customer 
information  except  as  provided  for  by  law 
and  regulation. 
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If  you  provide  your  consent  to  disclose  this 
information  now  or  in  the  future,  you  may 
withdraw  your  consent  at  any  time.  You  may 
withdraw  your  consent  by  writing  (name  of 
institution]  at  the  following  address: 

(Name  of  institution] 

(Address  of  institution] 

[Attn:  ] 

If,  after  reading  the  following  statement, 
you  consent  to  the  release  of  non-public 
customer  information,  sign  your  name  on  the 
space  provided  and  return  this  form  to  [name 
of  institution]. 

AUTHORIZATION 

I  hereby  provide  my  consent  to  [name  of 
institution]  to  release  my  non-public 
customer  information  to  third  persons,  and 
understand  that  I  may  withdraw  such 
consent  at  any  time.  I  have  been  informed  of 
my  ri^t  to  withhold  my  consent  for  [name  of 
institution]  to  release  my  non-public 
customer  information  and  I  have  read  the 
information  printed  above. 

Name  of  customer 

Date 

(3)  Federal  associations  shall  not 
release  any  person's  non-public 
customer  information  and  shall  take 
such  affirmative  steps  as  may  be 
necessary  to  insure  that  such  customer 
information  is  not  released: 

(i)  if  the  customer  has  not  authorized 
the  disclosure  of  such  information; 

(ii)  If  at  any  time,  the  Federal 
association  receives  written  notification 
of  a  customer's  withdrawal  of  consent  to 
release  customer  information  pursuant 
this  section. 

(4)  A  customer  may,  at  any  time, 
withdraw  the  consent  by  writing  to  the 
Federal  association  and  informing  it  of 
the  withdrawal  of  consent. 

(5)  For  the  purpose  of  compliance  with 
the  renewal  notice  requirement  of 
paragraph  (c](3)  of  this  section  for 
release  of  non-public  customer 
information  to  third  persons,  the 
following  notice  will  be  considered  to  be 
in  compliance  with  that  section,  but 
associations  may  develop  their  own 
notices  provided  that  the  equivalent 
information  is  contained  therein: 

Renewal  Notioa  for  Release  of  Non-Public 
Infonnation 

[Name  of  customer] 
[Account/Loan  number(s]] 

You  previously  gave  [name  of  association] 
your  consent  to  disclose  non-public 
information  concerning  your  account 
balances,  loans,  or  other  financial  activities 
to  [types  of  persons  or  entities  to  which  the 
customer  information  has  l>een  disclosed]. 
This  information  that  pertains  to  your 
financial  transactions  is  known  as  non-public 
customer  infonnation. 

[Name  of  association]  is  required  by  law  or 
regulation  to  inform  you  at  least  every  two 


years  of  your  right  to  withdraw  your  consent 
at  any  time.  If  you  decide  to  withdraw  your 
consent,  your  non-public  customer 
infonnation  will  no  longer  be  disclosed  once 
we  receive  a  written  notice  withdrawing  your 
consent.  You  may  withdraw  your  consent  by 
writing  to  the  followiqg  address: 

[Name  of  association] 

(Address  of  association] 

Attn:  [appropriate  employee  of  association] 

4.  Section  545.141(d)  is  revised  to  read 
as  follows: 

S  545.141    Remote  Service  Untta  (RSUs). 

***** 

(d)  Privacy  of  account  data.  A  Federal 
association  shall  aQow  accountholders 
to  obtain  any  information  concerning 
their  RSU  accoimts.  Except  for  generic 
data  or  data  necessary  to  identify  a 
transaction,  no  Federal  association  may 
disclose  account  data  to  third  parties 
other  than  the  Board  or  its 
representatives  except  in  accordance 
with  S  545.132  of  tlds  part.  Information 
disclosed  to  the  Board  will  be  kept  in  a 
manner  to  ensure  compliance  with  the 
Privacy  Act.  5  U.S.C  552a.  A  Federal 
association  may  operate  an  RSU 
according  to  an  agreement  with  a  third 
party  or  shared  computer  systems, 
communications  facilities,  or  services  or 
another  Hnancial  institution  only  if  such 
third  party  or  institution  agrees  to  abide 
by  this  section  as  to  information 
concerning  RSU  accounts  in  the  Federal 
association. 


By  the  Federal  Hone  Loan  Bank  Board. 
John  F.  Ghlzzoni, 
Assistant  Secretary. 
(PR  Doc.  89-19276  Filed  8-16-89;  8:45  am] 

BIUJNO  CODE  STSO-OI-M 

12  CFR  Part  563 
(No.  89-2327] 

RIN  3068-AA  74 

( 

Equity-Risk  investments 

Dated:  August  7. 1989. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  (the  "Board"),  as  operating  head 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"),  is 
amending  12  CFR  S63.9-8,  its  regulation 
governing  investments  by  institutions 
the  deposits  of  which  are  insured  by  the 
FSLIC  ("insured  institutions")  in  equity 
securities,  real  estate,  service 
corporations,  operating  subsidies, 
certain  land  loans,  and  noru'esidential 


construction  loans  ("equity-risk 
investments"). 

Today's  final  rule  eliminates  the 
exclusion  from  the  definition  of  "equity 
security"  in  12  CFR  56a9-8(b)(2)  for 
stock  issued  by  the  Federal  National 
Mortgage  Association  ("Fannie  Mae") 
and  tfie  Federal  Home  Loan  Mortgage 
Corporation  ("Freddie  Mac")  purchased 
by  insured  institutions  after  December 
14, 1988.  See  Board  Rea.  No.  89-1318 
(Apr.  12, 1989),  54  FR 15426  (Apr.  18, 
1989);  Board  Res.  No.  88-1393  (Dec.  22, 
1988),  54  FR  155  ()an.  4, 1989).  The  final 
rule  grandfathers  such  investments, 
however,  in  a  maimer  consistent  with 
the  savings  clause  of  the  current  equity- 
risk  investment  regulation,  see  12  CFR 
563.9-8(f)  (1988).  Such  grandfathering 
covers  both  the  threshold  and 
diversification  requirements  of  the 
equity-risk  investment  rule.  See  12  CFR 
563.9-8(c](2),  (e)(l]  (1988).  The  rule  also 
adds  such  investments  to  the  Ust  of 
permissible  equity-risk  investments. 

Legislation  currently  pending  before 
Congress  may,  if  enacted,  affect  the 
ability  of  certain  insured  institutions  to 
invest  in  equity-risk  investments. 
Nevertheless,  these  anticipated  changes 
do  not  affect  the  need  for  the 
substantive  amendments  made  by  this 
rule. 

EFFECTIVE  DATE:  September  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  M.  Schwartz,  Attorney,  (202) 
906-6897;  Deborah  Dakin,  Regulatory 
Counsel,  (202)  906-6446;  Karen  Solomon, 
Associate  General  Counsel,  (202)  906- 
7240.  Regulations  and  Legislation 
Division,  Office  of  General  Coimsel; 
Carol  Wambeke,  Financial  Economist, 
(202)  906-6758,  Financial  Analysis 
Division,  Office  of  Policy  and  Economic 
Research,  Federal  Home  Loan  Bank 
Board,  1700  G  Street,  NW.,  Washington, 
DC  20552;  Ben  F.  Dixon,  Policy  Analyst. 
(202)  331-4599,  Office  of  Regulatory 
Activities,  Federal  Home  Loan  Bank 
System,  801 17  Street,  NW..  Washington. 
DC  20006. 

SUPPLEMENTARY  INPOIlMATION:  The 

Board's  equity-risk  investment 
regulation  establishes  thresholds  for 
investments  by  insured  institutions  in 
certain  assets,  including  equity 
securities.  See  12  CFR  563.9-8(c)(2). 
Institutions  wishing  to  invest  more 
heavily  in  such  assets  are  required  to   -, 
obtain  prior  supervisory  approval  See 
12  CFR  563.9-8(g)(l).  The  definitional 
section  of  the  regulation,  12  CFR  563.9- 
8(b),  sets  forth  which  types  of  assets  are 
included  in,  or  excluded  from,  such 
investments  and  thus  counted  toward 
the  thresholds.  On  December  23, 1988, 
the  Board  proposed  to  remove  the 
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exclusion  from  the  definition  of  "equity 
security"  in  12  CFR  5e3A-a(b)(2)  for 
stock  issued  by  Fannie  Mae  and  Freddie 
Mac  purchased  by  insured  institntions 
on  or  after  December  14. 1988.  54  FR  at 
156.  All  stock  purcnased  prior  to  diat 
date  would  have  continned  to  be 
excluded  in  fuIU  i.e.,  not  coonted  in  any 
way  toward  an  insured  iitstitution's 
equity-risk  investment  tiireirfiold,  as  set 
forth  at  12  CFR  563.9-8(c)(2).  54  FR  at 
157. 

Moreover,  under  the  proposal,  stock 
issued  by  those  instrumentalities,  as 
well  as  by  other,  similar.  United  State* 
government-sponsored  corporations 
would  be  expressly  author^ed  as 
investments  for  purposes  of  the  equity- 
risk  investment  rule,  ptu^uant  to  12  CFR 
563.9-8(d)(l).  Id.  at  158-57.  Such  express 
authorization  would  allow  an  insured 
institution  to  invest  in  those  securities 
without  having  to  acquire  the  approval 
of  its  Principal  Supervisory  Agent 
("PSA"),  assuming  independent 
authorization  to  make  such  an 
unapproved  purchase. 

On  April  12, 1989,  the  Board  issued  a 
reproposal  treating  investments  in 
Fannie  Mae  and  Freddie  Mac  stock  in  a 
manner  consistent  with  the  savings 
clause  of  the  current  equity-risk 
investment  regulation,  12  CFR  563.0-8(f). 
See  54  FR  at  15427  (April  18, 1989). 
Under  this  treatment,  all  investments  in 
Fannie  Mae  and  Freddie  Mac  stock — 
regardless  of  when  purchased — ^would 
be  considered  equity-risk  investments, 
but  the  Board  would  "grandfather" — 
rather  than  exclude — ^lose  investments 
in  Fannie  Mae  and  Freddie  Mac  stock 
made  on  or  before  December  14. 1988  for 
purposes  of  applying  the  regulation.  As 
such,  an  institution  whose  holdings  of 
Fannie  Mae  and  Freddie  Mac  stock 
pushed  the  institution  over  its  equity- 
risk  investment  threshold,  as  set  at  12 
CFR  563.9-8(c)(2),  would  not  have  to 
divest  itself  of  such  holdings  solely  for 
that  reason;  nevertheless,  the  institution 
could  not  make  any  additional  equity- 
risk  investment  without  PSA  approval  or 
divestment.  The  Board  believed  that  this 
grandfathering  treatment  was  necessary 
because  it  continued  to  consider  the 
risks  inherent  in  investment  hi  sudi 
stock  equally  concrete  for  stock 
purchased  on  or  before  December  14, 
1988,  as  for  stock  purchased  afterward. 

For  the  reasons  set  forth  in  the 
preambles  to  the  original  proposal  and 
the  reproposal,  and  those  discussed  in 
the  following  section.  Hie  Board 
continues  to  believe  that  Fannie  Mae 
and  Freddie  Mac  stock  deserve 
inclusion  as  "equity  securities,"  and 
therefore,  as  equity-risk  investments. 
See  54  FR  at  15427-28;  54  FR  at  156-57. 


The  Board  today  is  adopting  tfie  final 
regulation  substantially  in  die  form  of 
the  reproposal,  with  a  modification  in 
the  treatment  of  previously  held  Fannie 
Mae  and  Freddie  Mac  stock  for 
purposes  of  the  diversification 
requirement  of  the  equity -risk 
investment  regulation.  "The  fdlowing 
section  discusses  tiie  comments 
received  on  the  reproposal  and  the 
Board's  response. 

Summary  of  ComineQto  and  Beaid 
Response 

The  Board  received  diree  comment 
letters  in  response  to  the  April 
reproposal*  One  of  the  comments  was 
from  an  insured  institution  and  two 
were  from  trade  associations.'  One  of 
the  comment  letters  supported  the 
reproposal  as  drafted.  This  commenter 
reiterated  its  comment  to  the  original 
proposal,  stating  that  there  was  no  basic 
distinction  between  the  risk  inherent  in 
publicly  traded  Fannie  Mae  and  FreddUe 
Mac  stock  and  "the  stock  of  other 
reputable  comptmies  traded  on  public 
exchanges." 

Two  commenters  disputed  the 
premise  of  both  the  original  proposal 
and  the  reproposal  by  stating  that  the 
risk  inherent  in  investments  in  Fannie 
Mae  and  Freddie  Mac  stock  does  not 
rise  to  the  level  of  other  equity-risk 
investments.  One  of  these- commenters 
maintained  that  the  reproposal  is 
"unfair"  because  it  does  not  take  into 
account  the  change  in  risk  to  an 
institution  v^th  the  passage  of  time, 
based  on  the  "changing  relationship 
between  carrying  value  and  price."  The 
commenter  also  contended  that  the 
recent  upswing  in  values  of  Fannie  Mae 
and  Freddie  Mac  stock  indicate  "a  high 
degree  of  profitability  and  moderate 
market  risk."  The  commenter  argued 
that  such  holdings  were  important  to  a 
balanced  thrift  portfolio  and 
characterized  them  as  having  a 
"counter-risk  investment  efiTect"  to 
fluctuations  in  interest  rates,  llxat 
commenter  also  questioned  whether  the 
Board  could  regulate  retroactively  to 
cover  investments  made  on  or  after 
December  14, 1988.  It  also  argued  that  if 
the  Board  decides  to  go  forward  with  its 
reproposal,  the  Board  should  also 
grandfather  the  covered  investments  in 
Fannie  Mae  and  Freddie  Mac  8tc«±  with 
respect  to  the  equity-risk  investment 
diversification  requirement.  12  CFR 
563.9-8(e).  in  addition  to  the  proposed 


grandfathering  of  the  rule's  threshold 
requirements,  rhe  other  opposhig 
commenter  reiterated  the  i>oint  it  had 
raised  in  its  comment  on  the  original 
proposal  that  classification  of  Fannie 
Mae  and  Freddie  Mac  stock  as  both 
equity-risk  investments  and  components 
of  the  Board's  "Qualified  Thrift  Lender^ 
("QTL")  test  would  be  "operation«l{lyl 
inconsistent.". 


laclurioa  of  Fannie  Mae  ■■_ 

Mac  Stock  as  Equity-RMc  InvestiiiaBis/ 

Grandfathering  Equity-Risk  Tfaeesfaolda 

The  Board  is  unpersuaded  by  the 
arguments  that  Fannie  Mae  and  Freddie 
Mac  stock  are  inherendy  less  risky  than 
all  other  equity  securities  cturently 
included  as  equity-risk  investments. 
First,  while  the  recent  market 
performance  of  Fannie  Mae  and  Freddie 
Mac  stock  has  been  impressive  and  tioth 
entities  have  been  managed  effectively, 
this  recent  performance  is  by  no  means 
a  guarantee  of  future  market 
performance.'  Instead,  it  represents  a 
period  where  the  Standards  &  Poors  500 
index  has  itself  shown  a  rapid  rise.* 
One  commenter  asserts,  without 
supporting  empirical  data,  that  other 
equity-risk  investments  are  "mudh 
riskier"  than  the  stock  at  issue  in 
today's  rule.  The  commenter's  case  for 
excluding  Fannie  Mae  and  Freddie  Mac 
stock  from  the  "equity  security" 


■  Two  of  thow  conuncnttn  had  abo  eannwtttBd 
on  the  Boatd's  original  proposaL 

■The  Board  received  six  ooBHiant  laitan  In 
responae  to  its  origiBai  piu|iue«t.  Sme  M  PR  at  1S4^. 
Thoee  commenti  wan  dlstaiawd  hi  the  preambia  to 
the  Board's  reproposal.  Id. 


*  The  Boafd  eioiilari  y  Bads  unpeniiaeive  dw 
argument  raised  by  ooe  coaunenter  that  Faaaie  Maa 
and  Freddie  Mac  stock  are  critical  to  a  well 
balanced  portfolio  because  thejr  denonstrated  "a 
counter-riak  investiaent  eflBct"  to  '*»"y  ta 
interest  rate*.  Tha  Board  balicvts  that  whila  tha 
limited  time  frame  choaea  Iqr  the  coaunenter  for  Hs 
analysis  may  lead  to  this  conclusioa  a  different 
scenario  is  certainly  poasil>ie  where  aa  increase  la 
interest  ralas  may  not  ooincids  with  an  incraaaa  ia 
the  equity  aecoritie*  marketa.  aa  has  occawed  ia  tha 
past. 

*  The  period  chosen  by  the  commenter  to 
demonstrate  tlie  stellar  performance  in  atocfc  issned 
by  Fannie  Maa  and  tha  Student  Loan  MariMrtteg 
AasodatiaB  ("Sallie  Mm")  was  fron  Dacambar  UST 
until  |une  ises.  On  December  1. 1987,  the  SAP  SCO 
was  at  232.00:  on  )une  1. 198B,  the  index  stood  at 
321.87.  Siaiilariy.  the  sap  SCO  haa  shown  a  BMficad 
rise  atnos  laaaary  1.  isaa.  dia  day  Fraddia  Mae 
laefaiiad  stock  becaow  publkJy  traited. 

Conapfcaooaly  absent  Iron  the  oommen let's 
analysis  ia  any  discuaaion  of  the  perfonaance  of 
Fannie  Maa,  or  for  that  matter  Sallle  Mae,  stock 
during  a  downturn  in  the  market  ia  gauaial  Wa 
believe  that  it  is  significafll  that  tiia  eoaimentar 
choae  to  begin  its  anatyais  hi  Oecenbar  1987,  Ilia 
period  where  the  equity  securities  maricets  ware  |aal 
beginning  to  recover  fivm  the  crash  of  October  18, 
1987,  pepalariy  known  as  "Black  Mooday".  A 
review  of  the  week  leading  up  to  tha  Octobar  18 
downturn  wiB  dawunstiate  tha<  Hie  stocks  at  iasaa 
in  today's  Raal  rule  ara.  in  fact  directty  affsclad  by 
market  condition*.  Specilicaily,  hi  that  warib  Paaala 
Mae  comaign  stock  fail  fttn  a  Ugh  of  4m  to  a  Htf- 
two  week  tow  of  28H.  Later  tliat  nonlh  the  stack 
waa  tradtaig  aa  tow  aa  27.  Sallie  Maa  cotomoa  atock 
lost  overlsa  poreent  of  its  vafaie  oa  Black  Moadajr 
alone. 
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definition  could  be  made  for  many  other 
equity  securities  using  the  same  limited 
time  frame.  See  nn.  3, 4,  supra.  A  very 
different  case  could  be  made  if  a 
different,  but  similarly  limited,  time 
frame,  including  October,  1987,  were 
selected.  See  also  54  FR 15427-28.  In 
sum,  there  are  no  guarantees  that  all 
equity  securities,  including  Fannie  Mae 
and  Freddie  Mac  stock,  will  not 
fluctuate  considerably  over  time  along 
with  changes  in  the  markets.  The  Board 
is,  therefore,  not  dissuaded  from  its 
belief  that  Fannie  Mae  and  Freddie  Mac 
stock  have  characteristics  that  represent 
risks  similar  to  those  presented  by  other 
high-quality  equity  securities. 

One  commenter  faults  the  Board  for 
failure  to  take  into  account  the  change 
in  the  riskiness  of  Fannie  Mae  and 
Freddie  Mac  stock  based  upon  the 
changing  relationship  between  carrying 
value  and  price  over  time.  While 
market-value  accounting  has  merit,  it  is 
not  appropriate  to  use  that  method  in 
the  context  of  the  equity-risk  investment 
regulation  for  certain  assets,  such  as  the 
stock  at  issue  today,  but  not  for  others. 
For  the  purposes  of  today's  rule,  the 
Board  believes  that  the  best  course  of 
action  is  to  treat  the  equity  securities  at 
issue  consistently  with  other  equity-risk 
investments.* 

This  commenter  also  contends  that 
the  Board  should  change  the  reproposal 
to  grandfather  all  investments  made  as 
of  the  effective  date  of  the  regulatory 
change,  rather  than  as  of  December  14, 
1988.  Without  this  change,  the 
commenter  argues,  the  Board  would  be 
regulating  retroactively.  The  Board 
remains  of  the  view  expressed  in  its 
original  proposal  that  it  is  imperative  to 
eliminate  any  incentive  for  institutions 
to  increase  their  equity-risk  investments 
in  anticipation  of  any  final  rule.  The 
Board  believes  this  concern  still  to  be 
valid,  and  consequently  has  determined 
to  retain  the  proposed  grandfathering 
date  of  December  14, 1988.  It  notes  that 


*The  commenter  argues  that  the  Board's  position 
would  "prevent"  an  institution  from  swapping  a 
greater  than  threshold  amount  of  Freddie  Mac  stock 
for  an  equal  amount  of  Fannie  Mae  stock,  thus 
"freezing  (the)  institution  into  a  larger  (and  mora 
risky)  than  desired  position  in  Freddie  Mac." 
Notwithstanding  the  commenter's  inconsistent 
assertions  that  Freddie  Mac  stock  should  not  be 
classifled  as  an  equity-risk  investment  because  It  is 
not  risky  and  that  his  insured  institution  should  get 
out  of  its  admittedly  large  position  in  such  stock 
because  it  was  "unduly  risky,"  the  Board  Is  pot 
persuaded  by  the  commenter's  point  regarding  a 
need  for  the  free  ability  to  swap  excess 
"grandfathered"  Freddie  Mac  stock  for  Fannie  Mae 
stock.  The  stock  of  each  organization  has  its  own 
characteristics  and  risks.  Nevertheless,  the 
commenter's  institution  is  not  prevented  from 
making  the  swap;  instead,  it  is  free  to  do  so  with 
PSA  approval,  in  compliance  with  the  equity-risk 
investment  regulation. 


this  is  consistent  with  the  treatment  of 
former  additions  to  the  list  of  equity-risk 
investments.  See  12  CFR  563.9-8(f). 
Another  commenter  reiterated  an 
assertion  made  in  response  to  the 
Board's  original  proposal  that  the 
Board's  proposal  to  make  Fannie  Mae 
and  Freddie  Mac  stock  equity-risk 
investments  was  inconsistent  with  the 
Board's  previous  ruling  that  such 
investments  satisfied  an  insured 
institution's  Qualified  Thrift  Lender 
("QTL")  requirements.'  The  Board 
responded  to  this  comment  in  the 
preamble  to  the  reproposal  and,  upon 
review,  adheres  to  its  earlier  analysis. 
See  54  FR  at  15428.  As  discussed  in  that 
preamble,  the  Board  believes  that  the 
QTL  and  equity-risk  investment  tests 
were  designed  for  different  purposes 
and  are  not  mutually  exclusive,  finding 
no  support  for  the  commenter's 
assertion  that  "Congress  implied  that 
the  housing-related  benefits  of  owning 
these  agency  stocks  outweighed  any 
potential  risks  of  such  ownership." 

Grandfathering  Eq«ity-Risk  Investment 
Rule  Diversification  Requirement 

In  addition  to  any  other  limitation 
placed  on  an  insured  institution's  equity- 
risk  investments  by  the  threshold 
provision  at  12  CFR  563.9-8(c)(2),  the 
equity-risk  investment  regulation  also 
contains  a  diversification  limitation  on 
the  purchase  of  equity  securities.  See  12 
CFR  563.9-8(e)(l).  Bpecifically,  that 
provision  states  that  except  as 
otherwise  provided,  "no  insured 
institution  shall  at  any  time  own, 
control,  or  hold  with  power  to  vote  for 
its  own  account  more  than  25  percent  of 
any  one  class  of  the  outstanding  equity 
securities  of  any  one  issuer  nor  an 
amount  of  all  classes  of  the  outstanding 
equity  and  debt  securities  of  such  issuer 
which,  when  aggregated  with  loans  to 
such  issuer,  are  greater  than  the 
institution's  'regulatory  capital'  •  •  *  ." 
Id 

One  commenter  contends  that  failure 
to  grandfather  the  foregoing  provision  as 
part  of  today's  rule  could  effectively 
nullify  the  Board's  action  of 
grandfathering  Faimie  Mae  and  Freddie 
Mac  stock  for  purposes  of  the  equity- 
risk  investment  threshold.  The 
commenter  further  states  that  failure  to 


*The  key  component  of  the  QTL  test,  enacted  in 
the  Competitive  Equality  Banking  Act  of  1987 
("CEBA"),  Pub.  L  No.  100-86, 101  Stat,  at  571-73, 
1 104(c)(1)  (1087),  was  that  insured  institutions  were 
required  to  hold  at  leatf  60  percent  of  their  tangible 
assets  in  certain  "qualified  thrift  investments"  in 
order  to  qualify  for  favvrable  QTL  treatment.  See  53 
FR  312  (Jan.  6, 1988).  Stock  issued  by  Fannie  Mae 
and  Freddie  Mac  were  among  the  investments 
approved  by  the  Board  as  housing-related 
investments.  Id.  at  313. 322  (codified  at  12  CFR 
563.27(c)(S)  (1988)). 


grandfather  Fannie  Mae  and  Freddie 
Mac  stock  holdings  for  purposes  of 
diversification  would  be  especially 
troubling  because  the  diversification 
provision  contains  a  limitation  on  an 
insured  institution's  holdings  of  the 
"equity  and  debt  securities"  of  the 
issuing  instrumentality.  Upon  review, 
the  Board  believes  that  these 
contentions  have  merit  Thus,  the  final 
regulation  includes  an  express 
grandfath3ring  of  such  investments  from 
the  requirements  of  subsection  (e](l]. 
The  Board  did  not  intend  to  create  a 
back-door  limitation  on  stock  holdings 
otherwise  properly  grmdfathered.  Many 
insured  institutions  have  substantial 
holdings  in  relatively  risk-free  Fannie 
Mae  and  Freddie  Mac  debt  seciunties. 
Upon  reconsideration,  the  Board 
believes  no  useful  purpose  would  be 
served  by,  in  effect,  penalizing  such 
institutions  for  holding  debt  instruments 
not  otherwise  within  the  realm  of 
concern  of  the  equity-risk  investment 
regulation.  While  today's  final  rule 
covers  only  those  two  U.S.  government- 
sponsored  instrumentalities,  the  Board 
may  revisit  the  issue  with  respect  to  all 
privately  issued  debt  securities  at  a  later 
date. 

Equity  Securitiefl  of  VS.  Government- 
Sponsored  Corporations  as  Pre- 
Authorized  Equity-Risk  Investments 

Commenters  on  the  reproposal  did  not 
address  the  addition  of  Fannie  Mae  and 
Freddie  Mac  stock  to  the  list  of 
permissible  equity  security  investments 
for  equity-risk  purposes,  pursuant  to  12 
CFR  563.9-8(d](l).^  This  section  does 
not,  in  and  of  itself,  provide  the 
authority  for  an  insured  institution  to 
invest  in  the  listed  eqaity  securities.  It 
merely  provides  that  when  such 
investments  are  otherwise  within  the 
institution's  authority,  supervisory 
preapproval  of  such  investments  for 
purposes  of  the  equity-risk  investment 
regulation  is  not  required.  Fannie  Mae 
and  Freddie  Mac  stock  are  expressly 
authorized  investments  for  Federal 
associations  pursuant  to  section 
5(c)(1)(F)  of  the  Home  Owners'  Loan  Act 
of  1933, 12  U.S.C.  1464(c)(1)(F)  (1982).  As 
discussed  above,  investment  in  such 
securities  appears  no  more  or  less  risky 
than  the  other  investments  currently 
authorized  as  equity-risk  investments  in 
12  CFR  563.9-8(d).  Moreover,  the  Board 
has  seen  no  data  that  indicates  that  the 
stock  of  any  United  States  government 


'  This  provision  of  the  regulation  provides  that  an 
insured  institution  could  invest  in  Fannie  Mae  and 
Freddie  Mac  stock  up  to  otherwise  authorized 
thresholds,  without  having  lo  acquire  the  approval 
of  the  institution's  PSA. 
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sponsored  corporation  should  not  be 
such  a  preapproved  investment" 
Therefore,  investments  in  equity 
securities  issued  by  all  United  States 
government-sponsored  corporations, 
including  Class  A  common  stock 
recently  issued  by  the  Federal 
Agricultural  Mortgage  Corporation 
("Farmer  Mac")  have  been  added  to  the 
list  of  permissible  uivestments. 

Effective  Date  of  the  Fmal  Rule 

Although  today's  final  regulation  will 
not  be  administered  until  the  "effective 
date"  listed  above,  the  regulation  should 
be  considered  "in  effect"  as  of  the  date 
of  publication  in  the  Federal  Register  for 
the  purpose  of  transferring  the 
regulatory  changes  made  in  this  rule  to 
any  successor  agency,  following 
enactment  of  the  banking  legislation. 

Fmal  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  604,  the  Board  is 
providing  the  following  regulatory 
flexibility  analysis. 

1.  Reasons,  objections  and  legal  basis 
underlying  the  final  rule.  These 
elements  are  incorporated  above  in  the 
SUPPLEMENTARY  INFORMATION 
regarding  the  reproposal. 

2.  Small  entities  to  which  the  final 
rule  would  apply.  The  final  rule  would 
apply  to  all  insured  institutions. 

3.  Impact  of  the  final  rule  on  small 
entities.  The  Small  Business 
Administration  defines  a  small  financial 
institution  as  "a  commercial  bank  or 
savings  and  loan  association,  the  assets 
of  which,  for  the  preceding  fiscal  year, 
do  not  exceed  $100  million."  13  CFR 
121.13(a).  The  fmal  rule  treats  all 
institutions  identically  regardless  of 
their  size  for  the  reasons  discussed  in 
the  SUPPLEMENTARY  INFORMATION  set 
forth  above. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  rules  that 
duplicate,  overlap  or  conflict  with  this 
final  rule. 

5.  Alternative  to  the  rule.  There  are  no 
alternatives  that  would  be  less 
burdensome  than  the  final  rule  in 
addressing  the  concerns  expressed  in 
the  SUPPLEMENTARY  INFORMATION  set 
forth  above. 

List  of  Subjects  in  12  CFR  Part  563 

Bank  deposit  insurance.  Currency, 
Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

According,  the  Federal  Home  Loan 
Bank  Board  amends  part  563,  subchapter 


■  Stock  issued  by  the  Student  Loan  Marketing 
Association  is  already  included  on  that  list. 


D.  chapter  V,  title  12,  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D-fEDERAL  SA VINOS  AND 
LOAN  INSURANCE  CORPORAHON 

PART  563— OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1. 47  Stat  725,  as  amended 
(12  U.S.C.  1421  et  seq.y,  sec.  5A.  47  Stat  727, 
as  added  by  sec.  1, 64  Stat.  256,  as  amended 
(12  U.S.C.  1425a);  sec.  5B,  47  Stat  727,  as 
added  by  sec.  4, 80  Stat  B24,  as  amended  (12 
U.S.C.  1425b);  sec.  17, 47  Stat  736,  as 
amended  (12  U.S.C.  1437);  sec.  2, 48  Stat.  128. 
as  amended  (12  U.S.C.  1462);  sea  5. 48  Stat. 
132,  as  amended  (12  U.S.C.  1464):  sees.  401- 
407. 48  Stat  1255-12ea  as  amended  (12  U.S.C. 
1724-1730);  sec.  408, 82  Stat  5,  as  amended 
(12  U.S.C.  1730a);  sec.  1204, 101  Stat.  662  (12 
VS.C  3806);  Reorg.  Plan  No.  3  of  1947, 12  FR 
4981,  3  CFR  1943-1948  Comp..  p.  1071. 

2.  Amend  {  563.9-8  by  revising 
paragraphs  (b)(2)(i)  and  (d)(l)(iv);  and 
by  adding  a  new  paragraph  (f)(4)  to  read 
as  follows: 

(563.9-8.    Regulation  of  equity  risk 
inveetment  in  equity  securities,  real  estate, 
•ervlce  corporations,  operating 
•ulMidlarlee,  certain  land  loans,  and 

nonresidential  construction  loans. 
•        •        ♦        «        • 

(b)  Definitions.  *  *  * 

(2)  *  *  *  (!)  Stock  issued  by  a  Federal 
Home  Loan  Bank  or  a  corporation 
authorized  to  be  created  pursuant  to 
Title  IX  of  the  Housing  and  Urban 
Development  Act  of  1968;  *  *  *. 

(d)  Equity-security  investments— {1] 
Permissible  investments.  *  *  *  (iv) 
Equity  securities  issued  by  any  United 
States  government-sponsored 
corporation,  including  the  Federal  Home 
Loan  Mortgage  Corporation,  the  Federal 
National  Mortgage  Association,  the 
Student  Loan  Marketing  Association, 
and  the  Federal  Agricultural  Mortgage 
Corporation;  *  *  *. 

(f)  Savings  clause.  *  *  * 
(4)  An  institution  whose  aggregate 
actual  or  prospective  equity-risk 
investments  on  December  14, 1988  were 
in  compliance  with  its  applicable 
thresholds  on  that  date,  including 
compliance  as  a  result  of  applying  the 
savings  clauses  of  paragraphs  (f)(1) 
through  (3)  of  this  section  or  of  securing 
PSA  approval  of  otherwise 
nonconforming  levels  of  investment  but 
would  exceed  those  thresholds  because 
of  the  inclusion  of  investments  in  stock 
issued  by  the  Federal  Home  Loan 
Mortgage  Corporation  and  the  Federal 
National  Mortgage  Association,  shall 
not  be  prohibited  solely  for  that  reason 
from  maintaining  its  full  investment  in 


such  stock  made  as  of  December  14. 
1988;  nor  shall  an  institution  be  required 
to  divest  any  investments  solely 
because  of  a  subsequent  change  in  its 
assets  or  its  regulatory  capital;  nor  shall 
an  institution  be  in  violation  of 
paragraph  (e)(1)  of  this  section  solely  by 
maintaining  its  full  investment  in  such 
stock  made  as  of  December  14, 1968: 
Provided,  That  additional  equity-risk 
investments  may  be  made  only  in 
compliance  with  the  provisions  of  this 
section.  Nothing  in  this  paragraph  (f), 
however,  shall  limit  the  authority 
otherwise  granted  to  Principal 
Supervisory  Agents  to  prohibit  equity- 
risk  investments  or  to  require  the 
reduction  of  aggregate  equity-risk 
investment  or  the  divestiture  of  specific 
equity-risk  investments. 

By  the  Federal  Home  Loan  Bank  Board. 
John  F.  Gldzzoni, 
Assistant  Secretary. 

[FR  Doc.  89-19175  Filed  fr-l&-89;  8:45  am) 
BiLUNO  CODE  •rao-oi-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doekt  No.  89-NM-53-AD;  AmdL  3S-629S] 

Airworthiness  Directives;  British 
Aerospace  Model  BAG  1-1 1 200  and 
400  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  Rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  British  Aerospace  Model 
BAC 1-11  200  and  400  series  airplanes, 
which  requires  inspection  of  the  thrust 
reverser  cables,  and  replacement  if 
necessary.  This  amendment  is  prompted 
by  reports  of  inadvertent  operation  of 
the  thrust  reverser  due  to  improper 
routing  of  the  thrust  reverser  cable.  This 
condition,  if  not  corrected,  could  lead  to 
an  imcommanded  thrust  reverser 
selection,  either  on  the  ground  or 
immediately  prior  to  touchdown  when 
the  throttles  are  closed. 
EFFEcnvE  date:  September  21, 1989. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
British  Aerospace,  Librarian  for  Service 
Bulletin,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 


I 
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Directorate,  17900  Pacific  Highway 
South,  Seattte.  Washington,  or  the 
Stairfaitlizatlon  Branch,  9010  East 
Marginal  Way  Sooth,  Seattle, 
Washmgfon. 

FOR  FURTHER  INFORMATION  COHTACC 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113:  telephoae  (206)  431- 
ISBS^KIaiUng  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-6S866,  Seattle,  Washington 
98168. 

proposal  to  amend  part  39  of  the  Fedecal 
Aviation  RegulaUona  to  indude  an 
airworthinesa  directive,  applicable  to 
British  Aeroapace  Model  BAC 1-11 200 
and  400  series  airpbaes,  which  requirea 
inapectioa  of  tke  thrust  reverset  cables, 
and  replacement,  if  aecessacy,  wae 
published  in  the  Federal  Register  en 
May  10, 1989  (54  FR  20142). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Doe 
considersfion  has  been  giveii  to  the 
comments  received. 

All  of  the  commenters  supported  the 
rule;  however,  one  commenter  objected 
to  a  stateaeat  in  the  Sumnary  section 
of  the  preamble  that  indicated  the  thrust 
reverser  cables  were  iiKorrect^roeted 
during  production.  After  further  review 
of  the  data,  the  FAA  acknewlcdges  that 
there  is  no  evidence  to  substantiate  that 
the  incorrecf  reroeting  occurred  dnraig 
production.  Accordingly,  the  words 
"during  production'*  have  been  deleted 
from  the  Summary  section. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  tbat  air 
safety  and  the  public  interest  require  the 
9^np^if^fi  oi  y^g.  nile  as  proposed. 

It  i»  estimated  that  60  airplanes  of  U.S. 
registry  will  be  affected  by  tha*  AO,  that 
it  will  take  appffudmslely  1  naahoar 
per  aiiplane  to  accompli^  the  reqnired 
action*,  aad  that  the  average  labor  coat 
will  be  $40  per  manhow.  Beaed  ob  Aeae 
figures,  the  total  coat  impact  of  the  AD 
on  \].S-  opecalors  is  estimated  to  be 
$2,40a 

The  regulaticms  adopted  herein  wiU 
not  have  substantial  direct  effects  ob  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  aaaeng  the  vaiieus  levels 
of  government  Therefore,  in  accordaaca 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federaHsm  fanpncatfons 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  b  not  a  "major 
rule"  under  Execative  Order  12291;  [2^  is 


not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  hsve  a  significalit  econonric  impact, 
positive  or  nega'tire',  on  a  substantial 
number  of  snull  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  &ud  evaluation  has  been  prepared  for 
this  action  is  contaned  in  the  r^ulatory 
docket  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Sobjects  in  11 CFR  Part  39 

Air  transpwtatioa,  Aizciaft  Aviatiun 
safety.  Safety. 

Adaptian  of  the  Amendment 

Acconfingly,  pursuant  to  the  audiority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  pert  39  of  the  Federal 
Aviation  Regulations  as  foUows: 

PART  39-{AMENDED] 

1.  The  authority  dtation  for  part  36 
continues  to  read  as  follows: 

Authority:  40  U.&C.  1354(a),  1421  and  1423; 
49  U.S.C  lOei^  (Revised  Pub.  L  97-44% 
lanuary  12, 1983);  and  14  CFR  11.89. 

§  39.13    [Amendetfl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerotpoca:  Applies  to  if  odel  BAC  1- 
11 200  and  408  series  airplanes, 
certificated  in  any  category.  Compliance 
is  required  as  indicated,  unless 
previously  accomplished. 
To  prevent  uncommanded  thrust  reverser 

selection,  accompKsh  the  following: 

A.  Prior  to  the  acconuiation  of  1,500 
landingB  or  within  3  mon^n  after  ttie 
effective  dale  of  this  AO,  whidiever  occurs 
first  inspect  Ae  thniet  rereraer  cables  to 
deteimaie  corMct  iasiallation.  in  aocorduice 
with  British  Aerospaoe  Alert  Service  BuUetin 
76-A-Plvl5978,  Issue  No.  t  dated  November 
14,Tg8& 

B.  If  thrust  reverser  cables  are  found  to  be 
worn  or  damaged,  or  If  cables  are  found  to  be 
incorrectly  routed,  replace  prior  to  further 
flight  in  accordance  with  the  nnintensnce 
manual  referenced  t^Britiak  Aeroepace  Alert 
Ser\'ice  Balletia  7&-A-PMS878,  Issue  No.  1. 
dated  November  14, 1988. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  coapHance  time,  which 
provide*  an  acceptaliie  level  of  safety,  may 
be  need  when  approwd  by  the  KAmager. 
Standvdisatioa  Bnqrii.  A^M-113,  FAA. 
t<m  thwart  MomtainBt^iBa 

Note:  The  request  rimuld  be  forwarded 
Afou^  on  FAA  Priacipat  Mnlatinance 
Inspector  (FMI^  whs  wiU  cither  concur  or 
canuneiU  and  ^cn  amd  it  to  the  Manager. 
Standardizatioa  Braoch,  ANM-113. 

D.  Sperinl  li^  psmiU  may  be  taaaed  in 
acccrdaaca  with  FAR  21.197  and  21.198  to 
operate  airplanea  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 


All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aeroapace^  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Aitport, 
Washington.  DC  20041.  These 
docuHtents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  tfi^tway  South,  Seattle, 
Washington,  or  the  StandardJoatiaa 
Branch,  9010  East  Mar^al  Way  South, 
Seattle,  Washington.  This  aaeadment 
becomes  effective  September  21, 1989. 

Isnied  in  Seattle,  Waahingtoo,  on  Aufnst  7, 
1989.  I 

DuidlM.P)idiraaa.         | 
Acting  Manager,  TranapottAirphne 
Directorate,  Aitaaft  OailficatJon  Serviem. 

[FR  Doc.  89-19287  Filed  fr*ia-a9;  9M  aa] 
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14CFRPart39  I 

IDockat  Na  8S-»Mft-1«7-A0t 

6297] 


Airworthinasa  DiraclWta;  BritWi 
Aerospace  Modal  BAe/OH/BH/HS  125 
Series  Airplanes 

AOmcv:  Federal  Aviadon 
Administration  (FAA).  DOT. 

action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),    » 
applicable  to  certain  British  Aerospace 
BAe/DH/BH/HSlZ5  series  airplanes, 
which  reqtiires  inspection  of  the  elevator 
mass  balance  side  plate  assembly  and 
spigot  for  corrosion,  and  repair,  if 
necessary;  the  application  of  corrosion 
protection  treatment;  and  installation  of 
corrosion  resistant  monel  rivets  in  the 
elevator  balance  wei^t  structure.  This 
amendment  is  prompted  by  reports  of 
corrosion  on  the  elevator  mass  balance 
side  plate  assembly  and  the  balance 
wei^t  spigot  This  condition,  if  not 
corrected,  could  lead  to  displacement  of 
the  side  plate  which  could  cause  control 
surface  interference  and  jamining  of 
flight  controls. 
EFFECnvE  date:  September  21, 1989. 

ADDRESSES:  The  applicable  service 
informatiaB  may  be  obtained  from 
British  Aeroapace,  PLC.  Service  Buttetin 
Ubrarian.  P.O.  Box  17414^  Dulles 
International  AirpaiU  Washtagton,  DC 
20041.  This  infbrmatiov  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  17900  Pacific  Highway 
South,  Seattle,  Washiagton.  or  the 
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Standardization  Branch,  9010  East 
Marginal  Way  South,  Seattle, 
Washington. 

TOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  William  Schroeder,  Standardization 
Branch.  ANM-113;  telephone  (206)  431- 
1565.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle.  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
British  Aerospace  Model  BAe/DH/BH/ 
HS 125  series  airplanes,  which  requires 
an  inspection  of  the  elevator  mass 
balance  side  plate  assembly  spigot  for 
corrosion,  and  repair,  if  necessary;  die 
application  of  corrosion  protection 
treatment;  and  installation  of  corrosion 
resistant  monel  rivets  in  the  elevator 
balance  weight  structure,  was  published 
in  the  Federal  Register  on  June  14, 1989 
(54  FR  24289). 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supported  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  420  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  10 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  will  be  $40  per  manhour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $168,000. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  Hnal  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


A  final  evaluation  has  been  prepared  for 
this  action  is  contained  in  the  regulatory 
docket.  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  In  14  CFR  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  3»-{  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(8),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

British  Aerospace  (BAe),  PLC:  Applies  to 
Model  BAe/DH/BH/HS  125  series 
airplanes,  certificated  in  any  categoiy. 
CompUance  is  required  as  indicated, 
unless  previously  accomplished. 
To  prevent  conbvl  surface  interference  and 

jamming  of  the  flight  controls,  accomplish  the 

following: 

A.  Within  3  years  since  date  of  airplane 
manufacture  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  accomplish  the  following: 

1.  Inspect  the  elevator  mass  balance  weight 
side  plate  assembly  and  balance  weight 
spigot  for  corrosion  in  accordance  with  BAe 
Service  Bulletin  27-142.  Revision  2,  dated 
June  10, 1987.  Any  corrosion  detected  as  a 
result  of  this  inspection  must  be  repaired 
prior  to  further  flight,  in  accordance  with  the 
service  bulletin. 

2.  Apply  corrosion  protection  treatment 
and  install  Monel  Rivets,  Part  Number 
MS9318-052.  or  British  Standard 
Specification  SP  88-304  rivets  in  the  elevator 
balance  weight  structure,  in  accordance  with 
BAe  Service  Bulletin  27-142,  Revision  2, 
dated  June  la  1987. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  oafety,  may 
be  used  when  approved  by  the  i.lanager. 
Standardization  Branch,  ANM-113,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager, 
Standardization  Branch,  ANM-113. 

C  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 


appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  British  Aerospace,  PLC, 
Service  Bulletin  Librarian,  P.O.  Box 
17414,  Dulles  International  Airport 
Washington,  DC  20041.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Standardization 
Branch,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 

This  amendment  becomes  effective 
September  21, 1969. 

Issued  in  Seattle,  Washington,  on  August  7, 
1989. 

Danell  M.  Podetson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-19288  Filed  8-1&-89;  8:45  am] 
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14  CFR  Part  39 

[Docket  Na  89-CE-1S-AO:  AmdL  39-«300] 

Airworthiness  Directives;  Schweizer 
Model  G-164  Series  Airplanes 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
hew  Airworthiness  Directive  (AD) 
applicable  to  Schweizer  Model  G-164 
series  airplanes  which  requires  a  visual 
inspection  for  corrosion  and  cracks  on 
the  forward  and  aft  elevator  push-pull 
rod  assemblies.  This  amendment  is 
prompted  by  a  recent  in-flight  failure  of 
the  aft  elevator  push-pull  rod  assembly 
which  resulted  in  the  loss  of  the 
airplane,  and  by  four  previous  reports  of 
extensive  corrosion  and  cracking.  The 
actions  specified  in  this  AD  will  detect 
and  correct  this  condition  and  preclude 
loss  of  the  aiplane. 

DATES:  Effective  Date:  September  15, 
1989. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Schweizer  Service  Bulletin 
No.  85,  dated  June  1, 1989.  applicable  to 
this  AD  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  Post 
Office  Box  147,  Elmira,  New  York  14902. 
This  information  may  also  be  examined 
at  the  Rules  Docket  Office  of  the 
Assistant  Chief  Counsel.  Room  1558. 601 
East  12th  Street  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Al  Maila,  Aerospace  Engineer,  New 
York  Aircraft  Certification  Office,  ANE- 
17Z  FAA,  New  England  Region,  181 
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(AwBoevVattsy 
New  Totk  nSBI;  Ttlapfaoii*  fSM? 
6220. 
SUWtBMm/HW  MTORMilTION.  As  a 

result  oTs  ninnber  of  field  reports  of 
cracks  occurring  at  tte  ends  on  flie  oft 
push  rod  ttsseinlny  of  tin  elefatur 
control  sysleiii  oit  Schiveizer  Modn  G- 
164  series  airplanes,  ne  iiiasufacturer 
issued  AG-CAT  Senrice  Letter  No.  32; 
dated  January  27, 1982,  advising  AG- 
CAT  operators  to  program  regular  and 
frequent  cleaning  operations  of  the 
airplane.  Tne  cheoiicals  dispensed  by 
operators,  together  with  maintenance 
praee^Kec  naed.  ha:ve  a  beaiiiig  on  tin 
failures  of  the  push  rod  assemblies 
which  were  caused  by  cocrosian.  As  a 
residt,  the  FAA  pubtiabed  a  General 
Aviation  Alert  AC  No.  43-ia,  Akrt  Na 
57,  dated  April  1963.  pertaining  to  a 
Schweizer  Model  G-16ti>  push  rod 
assembly  noting  that  during  annual 
inspection,  corrosion  was  noted  around 
the  through-bolts  which  attached  te  die 
end  fitting.  On  June  12, 1984,  Transport 
CsBMda  informed  the  FAA  that  an 
operator  had  found  moisture  and 
corrosion  in  die  forward  end  of  the  aft 
elevator  push  rod  assembly.  Also, 
another  operator  in  CanadA,  widi  five 
Grumman  Model  G-164  airplanea,  bad 
found  moisture  but  no  corrosion  in  the 
elevator  control  puah-pull  rods.  As  a 
result  of  a  recent  ia^Ught  failure  due  to 
corrosioa  damage,  the  manufacturer  has 
issued  Service  Bulletin  No.  S5.  dated 
June  1. 1989.  which  describes  procediues 
for  iaspectioB,  r^air,  and  rei^ac^nent 
of  the  elevator  ctKitrol  system  puab-poQ 
rod  assenblies.  Due  to  the  nature  fd  Hit 
reported  failwes  and  the  noa-foutine 
nature  of  the  ia^MCtuna  and 
maintenance  sp^ified  in  this  service 
infoimatioB.  the  FAA  has  determined 
that  AD  action  is  werraated.  Smce  the 
FAA  has  detemined  that  the  unsafe 
coodkion  described  herein  Is  likely  to 
exist  or  develop  in  other  akplanes  at  the 
same  type  design,  an  AD  is  being  issued 
requiring  visual  inspections  of  the 
forward  and  aft  elevator  push-pull  rod 
assemblies  for  corrosion  and  cracks  and 
the  repair  or  replacement  of  the 
defective  assembhes  on  all  Schweizer 
Model  G-ie4  series  airplanes.  Because 
an  emergency  concfition  exists  that 
requires  the  immediate  adoption  of  this 
regulation,  it  is  found  diat  notice  and 
public  pitxxdure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
gaod  cause  exists  for  making  diis 
amendment  effective  in  less  than  30 
days.  The  regulations  adopted  herein 
will  not  hafve  sabslBntial  ifireet  effects 
on  the  Slates,  ob  die  relation^p 
between  the  nation^  government  and 
the  States,  or  on  the  ^irtribotioH  of 


power  and  responsibfiibes  anong  the 
various  levels  of  go^enmient  Therefore, 
in  accordance  with  ExecutiTs  Order 
12612.  it  is  determined  thai  dris  final  Foie 
does  not  have  suffidoit  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The  FAA 
has  determined  that  this  regulation  is  an 
emergency  regulatkB  aod  tfast  it  is  not 
considered  to  be  major  under  Executive 
Order  12291.  It  is  in^acticable  fer  the 
agency  to  follow  the  procedures  of 
Order  12291  with  respect  to  this  rule 
since  the  rule  must  be  issued 
immediately  to  correct  an  unsafe 
condition  in  aircrafi  It  has  been  ferther 
determined  that  this  document  involves 
an  emergency  regnfefkin  mder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28, 1979).  If  this 
action  is  sufasequentiy  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  reguladory  dodtet 
(otherwise,  an  evalsation  is  not 
required).  A  copy  of  it,  when  filed,  may 
be  obtained  by  contacting  the  Rules 
Docket  Knder  the  ctptioa  "AOOKESSCS" 
at  the  location  identified. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  trsnsportatioii,  Aircraft,  Aviation 
safety,  Safety. 


AdopboB  of  the  i 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  1 39.13  of  14  CFR  part  39  of  the 
FARasfollaws: 

PART  39-(AMEMeEO] 

i.  The  suthority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  I354ra).  1421  and  1423; 
49  U.S.C.  10B(gl  [Revised  Pub.  L  97-449. 
January  12. 19831;  and  14  CFR  11.88. 

9  3V.  t3    [AiiwnoBQr 

2.  By  adding  the  following  new  AD: 

Schweinr  (CrumBss):  Applies  to  Model  G- 
1S4  («ll  aerial  nuatben)  thanes 
certikated  in  asjj  category. 

Compfkmce:  Requked  as  indicated  in  the 
body  of  the  AD,  unless  previously 
accomplished. 

To  prevent  the  failure  of  the  forward  and 
afl  elevator  control  aystcm  pusk-pull  rods 
and  end  fittings,  accsmpli^  fte  foflowing: 

(a)  Within  ix  next  30  eaiendar  dsys  after 
the  effective  date  of  tfiis  AO,  and  tliereefler 
at  intervaia  not  to  exceed  12  eaiendar 
months,  visually  inspect  the  forward  aad  aft 
elevator  psrii-piiU  rod  asaeialilies  and  ead 
fittings  for  can-osion  and  cracks  in 
accordance  with  the  Procedure  Section  in 
Schweizer  Service  Battetin  No.  85,  dated  June 
1,1989. 


(b)  If  coriMiea  er  cracks  am  food,  prier  to 
further  flight  replace  ei  refill  tbaAfo^re 
assembly  in  accordance  with  the  Piiwlwaa 
Section  of  Schweiav  SflcviBe  BaUetiik  Na  8fiv 
dated  June  1. 1S69,  atilidng  tlie  replaotmeat 
parts  sped&ad  in  Rgure  1  or  Z  thenio,  as 
applicable,  and  contbnie  tke  repetitive 
inspections  spedfied  in  paragrapii  (a)  of  this 
AD. 

(c)  AiiplanceBay  be  iowa  in  aceokluKe 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  aceompUahed. 

(d)  An  equivalent  means  of  cnmplianne 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  New  York  Aircrsfl  Certification 
Office,  FAA.  New  England  Region,  181  South 
FniAiSa  Avemie,  Room  292,  VaOey  Stream, 
NewToikllSBl. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  docimients 
referred  to  herein  upon  request  to 
Sdiweizer  Aircraft  Corporation,  P.O. 
Box  147.  Elmira,  New  York  14902.  or 
may  examine  these  documents  at  the 
FAA  Office  of  the  Assistant  Chief 
Counsel.  Room  1558,  601  East  12th 
Street.  Kansas  City,  Missouri  64106. 

This  amendment  beoomes  effective  on 
September  15s  1989. 

Issued  in  Kansas  City,  Missouri,  on  August 
8,1989. 

Dwight  A.  Young. 
Acting  Manager,  Small  Airplane  Directoraie. 
Aircraft  Certification  Serrice. 
[FR  Doc.  89-19289  Filed  8-14-89;  8:45  an^ 
sniBU  cose  4ftw-tt-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 


15  CFR  Part  799 


[Docket  Ha  907t»-»ieSl 

Revisions  to  the  Commodily  Control 
List  Based  on  CoordhMrtk^  Committee 
Review 

AOCHCT:  Bureau  of  Export 

Administration,  Commerce. 

action;  Final  rule. 

SUMRMurr:  The  Biveaa  of  Export 
Administration  maintains  the 
Commodity  Contrtri  List  (CCL).  wfaicfa 
identifies  diose  items  subject  to 
Department  of  Commerce  export 
controls.  This  rule  amtnds  tin«e  Export 
Control  Commodity  Ntmibers  (ECCNs) 
on  the  CCL-  1203A,  1359A,  and  1528A 
These  revisitms  have  resulted  frtmi  a 
review  of  strategic  controls  maintained 
by  the  U.S.  and  certain  allied  cotmtries 
through  the  Coordinating  Committee 
(COCOM).  Such  multflateral  controls 
restrict  the  availabilitjr  of  strategic  items 
to  controlled  countries. 

The  revisions  to  ECCN 1203A  correct 
errors  contained  hi  the  entry,  thereby 
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bringing  it  into  conqdianoe  ndtii  current 
COCOM  tWDtnb.  ISs  tufe  amends 
ECCN  152BA  to  nedvoe  Ike  naodnr  of 
items  subject  to  validsted  lioense 
controls.  This  change  isiH  wdace  the 
paperwork  burtfen  on-ftepoUic  by 
decreasing  the  number  of  hcease 
applications  that  must  be  «ibmitted. 
ECCN  1359A  is  amended  to  oonimm 
with  the  revisions  to  ECCN  1S2BA 
EFFBCnvE  oatb:  This  rule  is  effective 
August  17, 1989. 

FOR  PURTHER  WPORRIATION  COKTACR 
For  questions  of  a  technical  nature  on 
ECCN  1203A,  call  Larry  Hall,  OfRce  of 
Technology  and  Policy  Analysis, 
Telephone:  (202)  377-8550. 

For  questions  of  a  tedmical  nature  on 
ECCNs  1359A  and  1526A  call  )oe 
VVestlake,  Office  ofTechnology  and 
Policy  Analysis,  Telephone:  (202)  377- 
0730. 

supnfMEirraRV  inpormation: 

Rulemaking  SaqiiisBaieBts 

1.  This  rule  complies  wiA  Executive 
Order  12291  and  Executive  Order  12661. 

2.  This  rule  involves  a  collection  of 
information  subject  to  die  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.].  This  collection  has  been  approved 
by  the  Office  of  Management  and 
Budget  under  control  number  0694-0005. 

3.  This  rule  does  notrxintain  policies 
with  Federalism  implications  srfthnent 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executire  Order 
1261Z. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportimrty  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553),  or  by  any  odier  law,  under  sections 
603(a)  and  604(a)  of  ^e  KegtdatDry 
FlexibiHty  Act  (5  U.S.C.  B03(a)  and 
604(a])  no  initial  or  final  Regulatory 
Flexibility  Analysis  has  to  be  or  will  be 
prepared. 

5.  Section  13(a)  off  die  Export 
Administration  Act  of  1979  (EAA),  as 
amended  (50  U.S.C.  app.  2412(a)), 
exempts  this  rale  from  all  requirements 
of  section  553  of  the  Athninistratrve 
Procedure  Act  (APA)  (5  U.S.C.  553), 
including -those  requiring  publication  of 
a  notitx  of  prctposed  rulemaking  an 
opporttmity  for  public  comment,  and  a 
delay  in  effective  date.  This  rule  4s -also 
exempt  from  'diese  Ai^  Tequirements 
because  it  involves  a  foreign  and 
military  aHairs  function  ti  the  Umted 
States.  Section  13(b)  of  the  £AA  does 
not  require  that  dds  rale  be  pubUsfaed  in 
proposed  form  because  Oris  rule  does 
not  impose  a  new  contrdL  Further,  no 
other  law  requires  that  a  notice  of 
proposed  rulemcddng  and  an  opportanity 


for  public  ooBBiient  be  given  for  this 
role. 

Therefisve,  "ins  regulatlen  is  braig 
issued  ia  -final  form.  Although  there  is  no 
formal  conmient  period,  public 
comments  on  this  regulation  «re 
welcome  on  a  continuing  basis. 
Comments  should  be  submitted  to 
Willard  Fisher,  Office  ofTechnology 
and  Policy  Analysis,  Bureaa  -of  Export 
Administration,  Departm^tt  of 
Commerce,  P.O.  Box  278,  "Washington. 
DC  20044. 

List  of  Subjects  in  15  OR  Pait  799 

Exports.  R&portiiig  and  recerdkeeping 
requirements. 

Accordingly,  Part  79  of  the  Export 
Administration  Regulations  (15  CFH 
parts  730-799)  is  amended  as  follows: 

PART  79»-{M«ENOEO] 

1.  The  authority  citation  for  15  CFR 
part  799  continues  to  read  as  follows: 

Authority:  Pub.  L  gfr-7Z  83  SUt  503  (60 
U.S.C.  app.  2401  et  seq.),  as  amended  by  Pub. 
L  97-145  of  December  29, 1981.  by  Pub.  L  99- 
64  of  July  12, 1985,  and  by  Pub.  L 100-418  of 
August  23. 1988;  E.0. 12525  t)f  July  12. 1985  (50 
FR  28757.  Inly  M,  1985);  Pub.  L  95-223  of 
December  28, 1B77  pO  U.S.C.  1701  #f  seq.\, 
E.0. 12532  of  September  9, 1986  (SO  FR  388B1, 
September  U,  1985)  as  aRected  hy  notice  of 
September  4, 1986  (51  FR  31925,  September  a 
1986);  Pub.  L  99-440  of  October  Z,  1886  (22 
U.S.C.  5001  et  aeq.);  and£.0. 12571  of 
October  27, 1986  (51  FR  39505,  October  28. 
1986]. 

Supplement  Nclto  §^89.1  (Amended] 

2.  In  Supplement  No.  1  to  §799.1  (the 
Commodity  Control  List),  Commodity 
Group  2  (ESectrical  and  Power- 
GenerstingEqtripment),  ECCN  1203A  is 
amended  by  removiiQ  (Advisory)  Note 
1,  and  by  redesignating  (Advisory)  Note 
2  for  the  People's  Republic  of  China  as 
"(Advisory)  Note  3  for  the  People's 
Republic  of  China",  as  follows: 

1203A    Electric  furnaces.  spedaJly 
designed  components  i 
thereCar. 


List  of  Electdc  Vacmm  Fumaoes 
Controllsd  by  ECCN  12g3A 

•  **•■• 

(d)  •  •  ♦ 
(2)  *  *  • 
Nalel:*  *  * 
Note**  *  ♦ 

(Advisory)  Nets  S  far«e  Asepte^s  napiMk:  oT 
China: 

•  *        •        «        • 

3.  h  SupfAenent  No.  1  to  S  799.1  {ftie 
Commodity  GonbtilUst),  Ccnnmodity 
Group  3  (General  Industrial  Equipment). 
ECCN  13SBA  is  amended  by  revising  the 


phrase  'TCCN  1528(ir  to  read  "ECCN 
1520(er  in  the  heading  and  in  the 
AdvisQiy  Note  for  the  People^s  RepaUic 
of  China. 

4.  In  Supplement  Na  1  to  J  799  J  (ihe 
Commodi^  Cantrol  List),  Commadi^ 
Group  5  (Electronics  sndPnecisioa 
Instrument^,  ECCN  1528A  is  onended 
by  revising  the  'VFW  EUgibiU^' 
paragnqth; 

By  renumng  paragraph  (b^  aad  die 
Note  that  follows  paragraph  {b|; 

By  redesignating  paragraph  fc)  as  new 
paragraph  {b}; 

By  adding  fte  word  "o/^  immediately 
following  newly  redesignated  paragraph 
(b)(4); 

By  redesignating  paragraphs  (d).  (e), 
and  (Tj  as  new  paragraphs  (c4,  (d),  and 
(e); 

By  revising  Notes  1  and  2  foUowing 
newly  redesignated  paragraph  (e); 

By  revising  (Advisory]  Note  4;  and 

By  adding  a  new  (Advisory)  Note  5  for 
the  People's  Republic  of  China,  as 
follows: 

1528A    Optical  fibers,  optical  oebles 
and  other  cables  and  components  and 
accassorias. 

Controls  far  fiOM  U89A 


CFW  Eligibility:  Commodities  that 
meet  the  technical  specifications 
described  in  sub-paragraphs  (b)  (1).  (2) 
and  (3)  and  paragraph  (e)  of  the  List  of 
Cablte  controlled  under  this  entry 
regardless  of  end-use,  8id>iect  to  -die 
prohibitions  contained  in  %  771.2(c). 

List  of  Commodities  Controlled  by  ECCN 
1528A 

*         •         •         •         • 

(e)  *  •  • 

Note  1:  Sub-paragraph  (d)  of  ECCN  1526A 
does  not  contiol  oable  that  is  "armored"  by 
only  either  A  tough  outer  sheath  or  an 
electromagnetic  screen. 

Note  2:  Associated  equipment  for  sub- 
paragraphs («),  (b),  and  (cj,  end  specially 
designed  components  theitelor,  m  oovared 
under  ECCN  ISHA. 

Notes:*  *  * 

(Advisory)  Note  4:  Licenses  are  likefy  4o  be 
approved  for  export  to  satisfactory  end-oaczs 
in  Country  Groups  QWY  oT  ■ilica-baaod 
optical  fibers  and  optical  cable,  otiier  cable, 
connectors  and'OOupleTS'ControHed  by  sat>- 
pangrapfas  (a).  Ml)  «a  (b)(4),  w(e)efBCCN 
1526A,|>ro«dad1hat 

(a)  The  cable,  optical  fibers,  connecton  or 
couplers  are  for  a  spediic  civil  and-uae; 

(b)  Ihe  quantities  of  cable,  optical  fibers, 
conneotan  oroooplerfl  are  aeinai  for  the 
purpose: 

(c)  The  opliori  Mien  speciaBy  rti^sigaHil  for 
the  underwater  use: 

(i)  Are -not  controlled  hy  >ut>-piragrBph 
(b)(l]  of  ECCN  1526A;  and 
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(ii)  Have  performance  characteristics 
inferior  to  those  descril>ed  in  sub-paragraphs 
(b)(2)  or  (b](3]:o/K/ 

(d)  Connectors  and  couplers  controlled  by 
•ul>-paragniph  (e)  are  not: 

(i)  Fiber-optic  bulkhead  or  hull  penetration 
connectors,  specially  designed  for  use  in 
ships  or  vessels;  or 

(ii)  Wavelength  division  multiplex  type 
fiber-optic  couplers. 

(Advisory)  Note  5  for  the  People's  Republic 
of  China:  Licenses  are  likely  to  be  approved 
for  export  to  satisfactory  end-users  in  the 
People's  Republic  of  China  of  optical  fibers 
controlled  by  sub-paragraph  (c)(2),  when 
exported  for  identifiable  civil  applications, 
having  all  of  the  following  characteristics: 

(a)  Not  fabricated  to  be  nuclear  radiation 
sensitive; 

(b)  A  "beat  length"  of  more  than  50  cm 
(low  birefringence);  and 

(c)  Not  optimized  for  operation  at  any 
wavelength  exceeding  1,370  nm. 

Dated:  August  11, 1989. 

lames  M.  LeMunyon, 

Deputy  Aaaistant  Secretary  for  Export 
Administration. 

[FR  Doc  89-19268  FUed  8-1B-69;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  1 

Exchange  of  Future*  for  Caah 
Commoditiee  or  in  Connection  With 
Cash  Commodity  Transactions 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Final  Rule. 

summary:  The  Commodity  Futures 
Trading  Commission  has  adopted  Hnal 
•  Regulation  1.35(a-2),  17  CFR  1.35(a-2). 
which  requires  futures  commission 
merchants  ("FCMs").  introducing 
brokers  ("IBs"),  and  other  contract 
maricet  members  to  request  from  their 
customers,  upon  request  of  the 
Commission,  the  United  States 
Department  of  Justice,  or  a  contract 
market,  documentation  of  cash 
transactions  underlying  exchanges  of 
futures  for  cash  conunodities  or 
exchanges  of  futures  in  connection  with 
cash  conunodity  transactions.*  Final 


■  These  tranMctioiu  are  referred  lo  in  section 
4c(a)  of  the  Commodity  Exchange  Act  ( "Act" '),  7 
U.S.C  ec(a).  and  Regulation  1.38(b),  17  CFR  1.38(b). 
as  exchange*  of  futurei  for  cash  commodities  or 
exchanges  of  futures  in  connection  with  cash 
commodity  transactions,  but  are  more  commonly 
known  at  exchanges  of  futures  for  physicals 
(EFPt"). 


Regulation  1.35(a-2)  also  requires 
customers  to  create,  retain,  and  produce 
such  documentation  to  the  requesting 
body.  The  final  regulation  defmes 
documentation  as  "those  documents 
customarily  generated  in  accordance 
with  cash  market  practices."  Final 
Regulation  1.35(a-2]  also  requires  that 
all  contract  markets  adopt,  as 
necessary,  corresponding  rules  requiring 
members  to  provide  such  documentation 
to  the  contract  market,  the  Commission, 
or  the  United  States  Department  of 
Justice  upon  request. 
EFFECTIVE  DATE:  New  Commission 
Regulation  1.35(a-2)  becomes  effective 
November  15. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  C.  Apfelbaum,  Assistant 
Director,  or  Elizabeth  A.  Patterson, 
Attorney-Advisor,  Division  of  Trading 
and  Markets,  Commodity  Futures 
Trading  Commission.  2033  K  Street, 
NW.,  Washington,  DC  20581.  Telephone: 
(2021254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Notice 

The  total  public  reporting  burden  for 
the  collection  of  information  which 
includes  this  fmal  regulation  is 
estimated  to  average  80.83  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  entire 
collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Joseph  G.  Salazar,  CFTC  Clearance 
Officer,  2033  K  Street,  NW.,  Washington. 
DC  20581:  and  to  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (3038-0022),  Washington,  DC 
20503. 

II.  Introduction  | 

On  November  16, 1988,  the 
Commission  published  a  proposal  to 
amend  Commission  Regulation  1.35  by 
adding  a  new  paragraph  (a-2)  which 
would  have  required  FCMs,  IBs,  and 
other  contract  market  members  to 
request  from  their  customers,  upon 
request  of  the  Commission,  the  United 
States  Department  of  Justice,  or  a 
contract  market,  documentation  of  cash 
transactions  underlying  EFPs.  53  FR 
46089.  Proposed  Regulation  1.35(a-2) 
would  have  required  customers  to 
create,  retain,  and  produce  such 
documentation  to  the  requesting  body 
via  the  FCM.  IB,  or  contract  market 
member.  The  proposed  regulation 
defined  documentation  as  "those 


documents  customarily  generated  in 
accordance  with  cash  market  practices." 
The  Commission  also  proposed  to 
amend  Regulation  1.35  to  require  that  all 
contract  markets  adopt,  as  necessary, 
corresponding  rules  requirtig  members 
to  provide  such  documentation  to  the 
contract  markets,  the  Commission,  or 
the  United  States  Department  of  Justice 
upon  request. 

In  proposing  to  add  new  paragraph 
(a-2]  to  Regulation  1.35,  the  Commission 
noted  that  ensuring  the  availability  of 
records  of  cash  transactions  underlying 
EFPs  is  essential  to  the  success  of 
exchange  surveillance  programs  for 
monitoring  EFP^  and  determining 
whether  they  are  bona  fide.  53  FR  46090. 
The  Commission  further  noted  that 
access  to  such  records  is  "necessary  to 
the  Commission's  ability  to  monitor  the 
effectiveness  of  the  exchanges' 
surveillance  programs  with  respect  to 
EFPs  and  to  the  Commission's  ability  to 
review  such  trades  in  the  oourse  of 
routine  trade  practice  surveillance  or 
specific  investigations."  Id.  Records  of 
these  cash  transactions  should  allow  the 
Commission  and  the  exchanges  to  verify 
the  occurrence  of  the  cash  transaction 
and  to  review  the  prices  and  other  terms 
of  those  transactions  in  connection  with 
any  inquiry  into  the  legitimacy  of  an 
EFP.  Finally,  the  Commission  stated  its 
belief  in  the  appropriateness  of  requiring 
"customers,  who  are  parties  to  cash 
transactions  and  therefore  have  the  best 
access  to  the  requested  documents,  to 
produce  those  documents  for 
examination."  Id. 

III.  Comments  and  Commission 
Response 

The  Commission  requested  comment 
on  the  proposed  amendments  and 
received  eleven  written  responses.' 
Although  the  majority  of  the 
commenters  did  not  dispute  the 
appropriateness  of  collecting  and 
reviewing  customer  cash  transaction 
documentation,^  the  comnvnters  did 
raise  a  number  of  questions  and 
criticisms  related  to  specific  aspects  of 
the  Regulations.  The  Commission  has 
carefully  reviewed  the  comments 
received,  and  has  adopted  the  rule 
essentially  as  proposed,  with  certain 
modifications  and  clarifications.  The 


•This  request  elicited  wirtlen  comment  from;  (1) 
Kansas  City  Board  of  Trade;  (2)  Caffee.  Sugar  A 
Cocoa  Exchange,  Inc.;  (3)  New  Yori(  Mercantile 
Exchange;  (4)  Chicago  Mercantile  Exchange:  (5) 
Futures  Industry  Association:  (6)  National  Gram 
and  Feed  Association;  (6)  Geldermunn.  Inc.;  (8) 
Salomon  Brothers.  Ina:  (9)  Walteri  Trading  and 
Investment  Company;  (10)  Cargill.  Inc.:  and  (11)  The 
Wright-Lorenz  Grain  Co.,  Inc. 

'Two  commenters  voiced  their  disapproval  of  the 
proposed  amendments  as  "unnecessary  regulation." 
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comments  are  liiscuBsed  helow  te  liot 
context  of  each  subparagrai^af  fiaal 
Regulation  La5{«-r2]. 

A.  Subparagrapih  (o-?fft}—ConBctkm  of 
Customer  DocumeTTtation  byfCMs,  fBs. 
and  Members  of 'Contract  Markets 

In  the  JJovember  18,  ISSa  Festal 
Register  release,  the  Commission 
proposed  to  amend  Regidatjon  1,35  by 
adding  a  new  subparagraph  (a-2]{l) 
which  would  have  required  FCMs,  IBs, 
and  members  of  contract  marlcets,  upon 
request  of  the  exchange,  the 
Conunission,  or  (he  United  States 
Department  of  Justice,  "to  obtain  from 
[their]  customers  and  to  provide  to  the 
requesting  body^  documentation  of  cash 
transactions  underlying  EFPs.  Six 
commenters  stated  that  proposed 
subparagraph  (a-2](l]  inappropriately 
placed  the  burden  of  production  of 
customer-held  documents  on  FMCs,  IBs, 
and  contract  market  members  by 
requiring  that  such  entitles  "obtain"  and 
"provide"  customer  c|sh 
documentation.  The  commenters 
contended  that  the  proposed 
subparagraph  would  have  created  a  new 
regulatory  liability  (and  a  corresponding 
potential  for  sanction]  for  an  FC^,  IB,  or 
contract  market  member  which 
requested  cash  documentation,  but 
failed  to  receive  it  from  the  customer. 

Although  the  Commission  did  not 
intend  that  subparagraph  (a-2)(l)  be  so 
read,  the  Regulatitm,  as  drafted,  could 
be  so  interpreted.  Accordingly,  the 
Commission  has  determined  to  revise 
subparagraph  (a-Z](l)  to  make  clear  that 
FCMs,  IBs,  and  contract  market 
members  are  required  to  act  as 
intermediaries  for  document  production 
between  customers  and  the  requesting 
body.  Thus,  sal^wragraph  (a-2](l]  of 
Regulation  1.35,  as  adopted,  states  that 
each  FCM,  IB,  and  contract  market 
member  "shall  request  from  its 
customers  and,  upon  receipt  thereof, 
provide  lo  the  requesting  body" 
customer  cash  documentation. 

In  connection  with  revising  this 
language,  "die  Cammissioa  reminds 
FCMs,  IBs,  and  contract  market 
members  that  their  role  as  conduit 
between  the  customer  and  the  contract 
market,  the  Conmiismon,  or  the  United 
Stales  Department  of  Justice  is  not 
without  attendant  duties.  First,  upon 
request  of  one  of  the  foregoing  hodies, 
the  FCM,  ifi,  or  contract  oufflwt  member 
must  promptly  request  that  the  customer 
provide  cash  documentation.  Second, 
after  receiving  the  requested  customer 
dooiments,  the  KIM.  JB,  et  oontract 
marlcet  member  novt  efcpeditioBsly 
forward  nteduciuiiuiils'to'fiie  requestii^g 
bod^.  Finally,  If  ihe  documents  Ate  xuA 
forthcoBuqg.  the  ¥QA,  ffi,  or  ceBtract 


market  nember  must  so  inform  the 
requestiqg  ixidy^  in  zsder  that  the 
oentrmt  amrket  the  CommaBion,  arlfae 
United  Stales  Oepartmeot  of  .Juatioe  may 
take  approfuiate  action.  Of  oeurae, 
FCMs,  ffls,  aad  contract  nailtet 
members  ^«XBain  req>0Bsible  lor  their 
document  TeteBtaon  .and  production 
duties  under  Segulation  l^b),  17  CFR 
1.38(b].  Regulation  135(a).  17  CFR 
1.35(a),  and  Regulation  1&05. 17  CFR 
18.05. 

B.  Sabparagraph  fa^)(2}— Customer 
Production  of  DocumeatatJan  Upon 
Request 

Proposed  subparagraph  (a-2](2]  would 
have  required  all  customers  of  FCMs, 
IBs,  and  contract  market  members  to 
create,  retain,  and  produce  upon  request 
of  the  FCM,  the  IB,  the  irantrai:!  maricet 
member,  the  exdiange,  the  Commission, 
or  the  United  States  Department  of 
Justice  documentation  of  the  cash 
transactionfi  underlying  EFPs. 
Customers  would  have  been  required  to 
retain  the  documents  for  five  years, 
pursuant  to  Regulation  1,31  (a](l),  17  CFR 
1.31(a](1],  and  to  produce  the  documents 
to  the  specified  entities  prQn^>tly  i^on 
request. 

One  commenter  noted  that  the 
proposed  language  "was  so  broad  as  to 
allow  anTCM,  IB.  or  contract  market 
member  to  require  documentation  in  the 
ordinary  course  of  business  without 
such  demand  being  based  upon  a 
request  from  one  of  tiie  regidatory 
authorities."  The  commenter  argued  that 
the  proposed  language  could  allow  firms 
access  to  customer  records  for  purposes 
other  than  the  transmission  of 
documents  from  ttie  customer  to  the 
requesting  body.  The  Commission  found 
merit  in  this  comment  and,  accordingly, 
determined  to  revise  subparagraph  (a- 
2](2)  by  deleting  FCMs,  IBs,  and  contract 
maiket  members  from  the  list  of 
"requesting  bodies." 

Several  commenters  also  expressed 
concern  about  the  confidentiality  of 
customer  records  under  the  Regulation 
as  proposed.  Ttie  commenters  asserted 
that  the  proposed  Regulation  would 
have  permitted  a  firm  [e.g.,  an  FCM)  to 
discover,  by  virtue  of  its  role  aa  a 
transmitter  of  docoments.  the  terms  on 
which,  and  the  parties  with  i«ham.  iti 
customers  were  condnctiog  business. 
The  commenters  asserted  that  tiiis 
intennediary  role  of  FCMs.  IBs.  and 
contract  market  members  potentially 
could  harm  customers  because  auch 
firms  may  be  competitors  of  raistomers 
in  the  cash  market.  Given  those 
conunenters'  concenu.  the  Commission 
has  decided  &iai  customers,  if  they  so 
desire,  may  provide  documents  directly 
to  the  requestmg  body,  bypassing  the 


FCM.  IB,  or-omrtract  market  iiwinbui 
which  relayed  Sie  reqaest.  in  this 
connection,  to  avoid  muietessaijf 
duiJHcation  df 'efforts,  finin-m^ 'wish  to 
require  that  their  customers  iiutffj  them 
of  any  document  production  made 
directly  to  fte  zEqaesting  eBttly  by  the 
customer. 

C.  Subpawgrcpb  fa^2)(S}—1teqmtement 
that  Caatrad  Markets  Adopt  Ru'ha 
Pertaining  to  Document  Production 

The  language  «f  £nal  suhpati^rapfa 
(a-2}(3j  is  identical  to  that  originally 
pceposad  by  the  Commiesiea.  The 
subparagrt^  requires  each  contract 
market  to  adopt  rules  mandating  that  its 
membere  produce  documentation  of 
cash  transactions  underlying  ER^s. 

One  commenter  asserted  that 
subparagraph  (a-2)(3)  is  unnecessary 
because  exchanges  already  have  the 
right  to  demand  that  their  members 
produce  documents  that  underlie  EFP 
cash  transactions.  AHhouigh  the 
Commission  does  not  dilute  the 
accuracy  of  die  comraenter's  statement, 
the  Commission  nevertheless  beheves 
that  each  exchange  should  set  forth  the 
EFP  document  production  requirement 
affirmatrvely  in  the  interest  of  fully 
notifying  maricet  participants  of  their 
obligations  and  in  order  to  promote 
consistent  treatment  of  all  transactions 
by  all  exchanges.  Of  course,  as  the 
Commission  indicated  in  its  original 
proposal,  only  those  exchai^es  which 
do  not  have  such  an  affirmalive 
provision  need  iake  regulatory  action  in 
order  to  comply  with  new  Regulation 
1.35(3-2).  53  FR  4B091. 

D.  Subparagraph  (a-2}(4} — Definition  of 
"Documentation  " 

Finally,  the  Commission  has  adopted 
subparagraph  (a-2)(4)  as  proposed.  The 
subparagraph  states  that 
documentation,  as  defined  in  Rsgniation 
1.35(a-2).  consists  of  those  documents 
"customarily  generated  in  accordance 
with  cash  market  practioes  which 
demonstrate  the  existence  and  nature  of 
the  cash  transactions,  including,  but  not 
limited  to,  contracts,  confirmation 
statements,  telex  printouts,  invoices, 
and  warehouse  receipts  or  other 
documents  of  title."  * 


*  As  pwviwisly  Bated,  fiwOammiaaiaii 
understaiuls  Aot  eo— n«BcfaI  y clkt  in  lh« 
markets  in  which  EFPs  are  timmautsd  cwrtaniHli 
that  «aawiiaGMaieBtati«a  of  Ihe  caah  tamamuttmt 
will  t>e  created.  83  EK  ^flOBl.  3V  CoiilMinn  has 
stated  further  that  »•  *  •-■  customer'j  lnatMlity<lo 
produce  such  duLiuuei  its  tiun  wuuld  create  a  strong 
inf ennoe  Ihal  «n  av  ia  not  tana  Jide."  SB  fit  4 
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Several  commentera  expressed 
concern  that  the  Commission  intended 
to  require  that  customers  submit 
documentation  generated  by  or  in  the 
custody  of  independent  third  parties. 
The  commenters  stated  that 
documentation  in  the  hands  of  third 
parties  might  be  inaccessible  to 
customers,  so  that  customers  might  be 
held  liable  for  non-production  of 
documents  which  were  beyond  their 
physical  control.  The  Commission 
intends  that  customers  retain  and 
produce  those  documents  which  are 
"customarily  generated  in  accordance 
with  cash  market  practices"  and  which 
customers  ordinarily  would  possess  or 
to  which  they  would  have  access.  Thus, 
the  rule  would  not  impose  liability  on  a 
customer  for  failure  to  produce 
documents  which  were  retained  beyond 
the  customer's  control. 

rv.  Imidemeatation  lime  of  Reguladon 
l^a-2) 

Final  Commission  Regulation  1.35(a-2) 
will  beome  effective  90  days  after  the 
date  of  publication  of  the  final  rule.  The 
delayed  effective  date  should  provide 
ample  time  for  the  affected  entities  to 
adopt  compliance  procedures  and  for 
exchanges,  as  necessary,  to  adopt  and 
submit  to  die  Commission,  pursuant  to 
section  5a(12)  of  the  Act.  rules 
consistent  with  the  requirements  of 
Regulation  1.35(a-2)(3]. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  the  rules  on  small 
businesses.  Regiilation  1.35(a-2),  as 
promulgated,  would  affect  contract 
markeU,  FCMs,  IBs,  contivct  market 
members,  and  the  customers  of  FCMs, 
IBs,  and  contract  market  members.  The 
Commission  previously  has  determined 
that  contract  markets  are  not  "small 
entities"  for  the  purposes  of  the  RFA 
and  that  the  Commission  need  not, 
therefore,  consider  the  effect  of 
proposed  amendments  on  contract 
maricets  in  relation  to  the  RFA  47  FR 
18S1B,  18019,  April  30, 1982.  The 
Commission  has  also  determined  that 
FCMs  should  be  excluded  firom  the 
definition  of  "small  entity"  based  upon 
the  fiduciary  nature  of  the  FCM/ 
customer  relationships  as  well  as  the 
fact  that  FCMs  must  meet  minimiiTn 
financial  requirements.  47  FR  18618, 
18619.  ^ril  3a  1982. 

Wldi  respect  to  IBs,  the  Commission 
has  stated  that  it  is  appropriate  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  some 


or  all  IBs  should  be  considered  small 
entities  and,  if  so,  to  analyze  the 
economic  bnpact  on  luch  entities  at  that 
time.  48  FR  34248.  35275-7^  August  3. 
1983.  Final  Regulation  1.35(a-2)  will 
have  Uttie  effect  on  IBs,  regardless  of 
size.  Pursuant  to  existing  Conunission 
Regulation  1.57. 17  CFR  1.57.  IBs  will 
never  handle  customer  EFPs 
independentiy.  Regulation  1.57  requires 
that  IBs  open  and  cany  customer 
accounts  with  FCMs  on  a  fully-disclosed 
basis  and  that  they  transmit  customer 
orders  to  FCMs.  Given  this  fact,  the 
FCMs,  not  the  IBs.  would  have  primary 
responsibility  for  customer  document 
transmission.  As  a  prBctical  matter,  an 
IB  would  be  approached  for  customer 
documents  only  if  an  FCM  failed  to 
request  and  forward  customer 
documents  and  the  requesting  entity 
determined  not  to  request  documents 
directiy  from  the  customer.  Thus.  IBs  of 
any  size  should  not  be  burdened 
si^iificantiy  by  the  final  rules. 

Like  IBs.  non-FCM  members  seldom 
will  be  called  upon  to  request  and 
provide  docimientation  of  customer 
EFPs.  Non-FCM  menders  generally 
transact  EFPs  for  their  own  accounts.  In 
those  instances  where  non-FCM 
contract  market  members  may  act  as 
brokers  to  arrange  EFPs  between 
customers,  those  members  will  handle 
both  the  cash  and  the  futures  portions  of 
the  trade  and  will  be  acting  as  IBs.  In 
some  circiunstances.  however,  the 
member  may  act  as  broker  between 
customers  only  as  to  a  cash  transaction, 
which  becomes  part  of  an  EFP  cleared 
through  an  FCM.  In  such  cases,  which 
are  likely  to  occur  infrequently,  the 
member  only  would  be  approached  for 
the  cash  documentation  ii  the  FCM 
clearing  the  EFP  failed  to  request  and 
forward  customer  documents  and  if  the 
requesting  entity  chose  not  to  request 
documentation  directly  fi-om  the 
customer.  Therefore,  the  final  rules 
should  not  place  a  significant  burden  on 
non-FCM  members  c^  any  size. 

Finally,  the  CommJssion  does  not 
believe  that  final  Regulation  1.35(a-2) 
significantiy  will  affect  customers  of 
FCMs,  IBs,  or  contract  market  members 
that  are  also  small  basinesses.  For  most 
EFPs,  an  FCM  or  contract  market 
member  will  take  the  opposite  side  of 
the  customer  transaction  and  thus  will 
be  required  to  create  and  retain 
documentation  and  to  report  those 
transactions  under  existing  Regulation 
1.3S(a).  For  most  EFRb,  tiien,  the 
participating  FCM  or  contract  maricet 
member  will  be  the  primary  source  for 


obtaining  documentation  of  the  cash 
transaction.* 

In  most  markets,  customers  using 
EFPs  generally  will  be  large  entities 
such  as  commercial  market  participants 
(producers,  users,  etc.).  ttade  houses, 
institutions,  banks,  pension  funds,  and 
dealers.  EFP  users  in  the  currency  and 
metals  markets  are  also  primarily  large 
entities  (i.e.,  banks,  bullion  dealers,  etc.] 
However,  some  participants,  although 
not  a  substantial  numbep— particularly 
professional  traders,  small  trade  houses, 
small  corporations  and  other 
businesses — may  be  "smell  entities."  To 
the  extent  that  any  small  entities  do  fall 
within  the  purview  of  the  final 
Regulation  1.35(a-2),  the  recordkeeping 
required  to  those  entities  will  be 
relatively  minor.  First,  the  rule  requires 
only  that  customers  create,  retain,  and 
produce  those  documents  customarily 
generated  in  accordance  with  cash 
market  practices.*  Customers 
presumably  create  and  retain  these 
documents  in  the  normal  course  of 
business  for  general  busoiess.  financial, 
and  tax  reasons.  Second,  the  records  of 
only  a  small  number  of  transactions  will 
be  requested  annually  so  the  temporal 
and  monetary  impacts  of  document 
production  on  any  single  entity  should 
be  minimal. 

Accordingly,  pursuant  to  section  3(a] 
of  the  Regulatory  Flexibility  Act  Pub.  L 
96-354. 94  Stat.  1168  (5  U.S.C  605(b)). 
the  Chairman,  on  behalf  of  the 
Commission,  has  certified  that  this  rule, 
as  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  3501,  et  seq.,  imposes  certain 
requirements  on  federal  agencies 
(including  the  Commission]  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of  information 
as  defined  by  the  Paperworic  Reduction 
Act.  In  compliance  with  the  Act  the 
Commission  previously  Submitted  this 


*  Ai  noted  above,  however,  tie  CommiMion 
intend*  that  cuitomen  create,  letain.  and  produce, 
upon  request  thoae  docomenta  which  are 
"customarily  generated  inacootdance  with  cash 
market  practices"  and  which  oiatomers  ordinarily 
would  possess  or  to  which  they  would  have  access. 

'Document  retention  under  fhial  Regulation 
1.35(a-2)  would  fall  within  the  Ive-year  retention 
requirement  of  Commission  Regulation  1.31(a),  17 
CFR  lJ1(a).  Regulation  IJl(a)  provides: 

Section  IJl  Book*  and  RecoidK  Keeping  and 
Inspection,  (a)(1)  All  books  and  reatrda  required  to 
be  kept  by  tlM  Act  or  by  these  ngulatloas  shall  be 
kept  for  a  period  of  five  years  bom  the  dale  thereof 
and  shall  be  readily  acoeealble  during  te  2  years  of 
the  5-year  period.  All  such  bools  and  records  shall 
be  open  to  inspection  by  any  tspreeentative  of  the 
Commission  or  the  VS.  Department  of  Justice. 
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rule  in  proposed  form  and  its  associated 
information  collection  requirements  to 
the  Office  of  Management  and  Budget. 
The  Office  of  Management  and  Budget 
approved  the  collection  of  information 
associated  with  this  rule  on  January  6. 
1989.  and  assigned  0MB  control  number 
3038-0022  to  the  rule.  The  burden 
associated  with  this  entire  collection, 
including  this  final  rule  is  as  follows: 
Average  burden  hours        80.83 

per  response. 

Number  of  respondents 470 

Frequency  of  response On  occasion 

The  portion  of  the  0MB  control 
number  303ft-0022  public  reporting 
burden  specifically  related  to  the 
collection  of  information  pursuant  to 
final  Regulation  1.35(a-2]  is  estimated  to 
average  one-half  hour  per  response  for 
each  of  the  24  FCMs,  IBs,  or  contract 
market  members  expected  to  be 
required  to  collect  documents  from 
customers  transacting  EFPs  at 
nonreportable  levels  during  a  year.^This 
estimate  includes  time  to  request, 
obtain,  organize,  and  provide  documents 
to  the  Commission,  the  contract  market, 
or  the  United  States  Department  of 
Justice.  Each  of  the  estimated  24 
customers  transacting  EFPs  at 
nonreportable  levels  who  are  asked  to 
provide  documentation  annually  will 
spend  an  estimated  one  hour  per 
response  in  locating,  photocopying,  and 
providing  requested  documents  through 
an  FCM,  IB.  or  contract  market  member 
to  the  contract  market,  the  Commission, 
or  the  United  States  Department  of 
Justice.  Finally,  each  of  the  estimated 
570  other  customers  who  would  be 
required  to  maintain  dociunents  solely 
under  Regulation  1.35(a-2)  are  expected 
to  devote  two  hours  to  filing  doctiments 
annually.  The  total  annual  pubhc  burden 
related  to  Regulation  1.35(a-2]  is 
estimated  to  be  1,176  hours. 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman.  Office  of 
Management  and  Budget.  Room  3220. 
NEOB.  Washington,  DC  20503.  (202)  395- 
7340. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures,  Contract  markets, 
Customers.  Exchanges  of  futures  for 
physicals.  Futures  commission 
merchants.  Introducing  brokers. 
Members  of  contract  markets. 
Noncompetitive  trading.  Reporting  and 
recordkeeping  requirements. 


*  Commission  regulation  1S.05  currently  requires 
that  each  trader  holding  or  controllng  reportable 
positions  keep  records  of  all  futures  and  cash 
commodity  positions  and  transactions. 


In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 
particular,  sections  4. 4c.  4g,  5,  5a.  8,  and 
8a  tiiereof,  7  U.S.C.  6. 6c.  6g,  7,  7a,  12, 
and  12a,  the  Commission  hereby 
amends  part  1  of  chapter  I  of  titie  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODrTY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a,  4, 4a,  6,  Ba.  6b,  6c. 
6d,  6e.  6f,  6g,  6h,  6i.  6j,  6k.  61,  6m.  en,  6o.  7.  7a, 
8,  g,  12. 12a,  12c,  13a,  13a-l,  16. 19,  21,  23,  and 
24,  unless  otherwise  stated. 

2.  Section  1.35  is  amended  by  adding 
paragraph  (a-2]  to  read  as  follows: 

§  1.35    Records  of  cash  commodity, 
futures,  and  option  transactions. 

***** 

(a-2)(l)  Futures  commission 
merchants,  introducing  brokers,  and 
members  of  contract  markets.  Upon 
request  of  the  contract  market,  the 
Commission,  or  the  United  States 
Department  of  Justice,  each  futures 
commission  merchant,  introducing 
broker,  and  member  of  a  contract 
market  shall  request  from  its  customers 
and.  upon  receipt  thereof,  provide  to  the 
requesting  body  documentation  of  cash 
transactions  underlying  exchanges  of 
futures  for  cash  commodities  or 
exchanges  of  futures  in  connection  with 
cash  commodity  transactions. 

(2)  Customers.  Each  customer  of  a 
futures  commission  merchant, 
introducing  broker,  or  member  of  a 
contract  market  shall  create,  retain,  and 
produce  upon  request  of  the  contract 
market,  the  Commission,  or  the  United 
States  Department  of  Justice 
documentation  of  cash  transactions 
underlying  exchanges  of  futures  for  cash 
commodities  or  exchanges  of  futures  in 
connection  with  cash  commodity 
transactions. 

(3)  Contract  markets.  Every  contract 
market  shall  adopt  rules  which  require 
its  members  to  provide  documentation 
of  cash  transactions  underlying 
exchanges  of  futures  for  cash 
commodities  or  exchanges  of  futures  in 
connection  with  cash  commodity 
transactions  upon  request  of  the 
contract  market. 

(4)  Documentation.  For  the  purposes 
of  this  paragraph,  documentation  nrfeans 
those  documents  customarily  generated 
in  accordance  with  cash  market 
practices  which  demonstrate  the 
existence  and  nature  of  the  underlying 
cash  transactions,  including,  but  not 


limited  to.  contracts,  confirmation 
statements,  telex  printouts,  invoices, 
and  warehouse  receipts  or  other 
documents  of  title. 

***** 

Issued  in  Washington,  DC  on  August  11. 
1989  by  the  Commission. 
|Bui  A.  Webb, 
Secretary. 
[FR  Doc.  89-15314  Filed  8-1&-89: 8:45  am| 
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INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  213 

Trade  Remedy  Asstttance 

agency:  U.S  International  Trade 

Commission. 

action:  Notice  of  final  rulemaking. 

SUMMARY:  This  notice  sets  forth  final 
rules  that  the  U.S.  International  Trade 
Commission  has  adopted  to  revise  part 
213  of  the  Commission's  Rules  of 
Practice  and  Procedure.  Part  213  sets 
forth  the  rules  governing  trade  remedy 
assistance  provided  by  the  Commission 
through  the  Trade  Remedy  Assistance 
Office. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  21, 1988  (53  FR  51281]  and 
interested  persons  were  given  until 
February  6. 1989.  to  submit  comments. 
None  were  submitted. 

The  revisions  to  part  213  conform  the 
rules  to  the  changes  made  in  section  339 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1339) 
by  section  1614  of  tiie  Omnibus  Trade 
and  Competitiveness  Act  of  1988  ("the 
Omnibus  Trade  Act").  The  amendments 
provide  that  an  office  to  be  known  as 
the  Trade  Remedy  Assistance  Office 
("Office")  is  established  in  the 
Commission;  that  the  Office  shall 
provide  advice  and  assistance 
concerning  reiAedies  and  procedures 
under  the  trade  laws  identified  in 
section  339  of  the  Tariff  Act  of  1930;  and 
that  the  Office,  in  coordination  with 
other  agencies  administering  trade  laws, 
shall  provide  technical  assistance  to 
eligible  small  businesses  to  assist  them 
in  seeking  relief  under  the  identified 
trade  laws.  Technical  assistance  shall 
be  available  to  assist  eligible  small 
businesses  in  preparing  complaints  or 
petitions  for  relief  and  in  any 
consequent  administrative  review  or 
appeal  to  the  administering  agency. 

The  final  rules  adopted  closely  follow 
those  proposed  and  published  in  the 
Federal  RegMar  of  December  21. 1988 
with  the  exception  of  (1)  non- 
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substantive  or  grammatical  changes  to 
reduce  redundant  explanations  and  to 
make  the  final  rules  easier  to 
understand;  (2)  the  addition  of  a 
requirement  that  trade  associations 
applying  for  technical  assistance  from 
the  Trade  Remedy  Assistance  Office 
provide  a  listing  of  members;  (3)  the 
removal  of  the  application  form  for 
technical  assistance  from  the  rules 
themselves.  The  added  requirement  that 
trade  associations  applying  for  technical 
assistance  provide  a  listing  of  members 
is  intended  to  enable  the  Commission  to 
verify  the  eligibility  of  such  applicants. 
The  application  form  for  technical 
assistance  was  removed  &om  the  rules 
because  the  form  itself  does  not  affect 
the  substantive  requirements  for 
obtaining  technical  assistance  from  the 
Trade  Remedy  Assistance  Office. 
EFFECnvi  DATE  September  18, 19S9. 

Aoomssis:  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC,  20436. 

FOR  nmTHER  INFORMATION  CONTACT. 

Gary  L  Kaplan,  Director,  Trade  Remedy 
Assistance  Office,  U.S.  International 
Trade  Commission,  telephone  (202]  252- 
2200  or  1-800-343-9822.  Hearing 
impaired  individuals  may  obtain  further 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  at  (202) 
252-1810. 

•UPPLIMENTARY  INFORMATION:  The 

Commission  has  determined  that  the 
revisions  do  not  constitute  a  "major 
rule"  within  the  meaning  of  Executive 
Order  12291  (Improving  Government 
Relations)  and  do  not  exert  a 
"signiHcant  economic  impact  on  a 
substantial  number  of  small  entities" 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b). 

Explanadon  of  Revisions  to  19  CFR  Part 
213 

Section  213.1 

Section  213.1  is  amended  to  refer  to 
the  new  statutory  provisions  in  the 
Omnibus  Trade  Act.  to  identify  the 
Trade  Remedy  Assistance  Office,  to 
incorporate  the  statutory  requirement  of 
assisting  and  advising  interested  parties 
concerning  remedies  and  procedures 
under  the  trade  laws  listed  in  §  213.2(b] 
of  this  part,  and  to  indicate  that  the 
Trade  Remedy  Assistance  Office,  in 
coordination  with  the  other  agencies 
responsible  for  administering  these 
trade  laws,  shall  provide  technical 
assistance  to  eligible  small  businesses 
seeking  relief  under  these  trade  laws. 

Section  213^ 

Existing  S  213.2  has  been  deleted, 
because  it  is  duplicative  of  the 


requirements  for  assistance  set  forth  in 
existing  {  213.4,  renumbered  as  S  213.3. 

Section  213.3  | 

Section  213.3  is  renumbered  fi  213.2. 
Section  213.3(a]  is  renumbered  S  213.2(a) 
and  amended  to  reflect  the  replacement 
of  the  'Trade  Remedy  Assistance 
Center"  by  the  'Trade  Remedy 
Assistance  Offlce,"  to  include  and  to 
correct  the  Of^ce's  address  which 
appears  in  existing  rule  S  213.4,  to 
incorporate  the  new  statutory 
requirement  of  advising  and  assisting 
interested  parties  conoeming  remedies 
and  procedures,  and  to  provide  that 
technical  assistance,  as  defined 
S  213.2(d),  is  to  be  coordinated  with  the 
other  agencies  responsible  for 
administering  the  trade  laws  listed  in 
S  213.2(b). 

Section  213.3(b)  is  renumbered 
S  213.2(b)  and  amended  to  replace  the 
words  'Trade  Remedy  Laws"  with  the 
term  'Trade  Laws,"  which  appears  in 
section  339  of  the  Tariff  Act  of  1930,  and 
to  list  each  of  the  trade  laws  in  the 
statute  since  the  OfRce  is  now  required 
to  provide  technical  assistance 
regarding  all  of  these  lews.  Prior  to 
passage  of  the  Omnibus  Trade  Act,  the 
Trade  Remedy  Assistance  Center  was 
responsible  for  providing  technical 
assistance  only  with  regard  to  those 
trade  remedy  laws  administered  by  the 
Commission.  Section  406  of  the  Trade 
Act  of  1974  (19  U.S.C.  2438.  relating  to 
market  disruption  investigations)  is  also 
included  in  the  list  of  trade  laws  in 
9  213.2(b).  Although  section  406  is  not 
included  in  the  trade  laws  listed  in 
section  339  of  the  Tariff  Act  of  1930,  It  is 
administered  by  the  Commission,  it 
provides  for  relief  similar  to  that  which 
may  be  obtained  undar  section  201  of 
the  Trade  Act  of  1974,  (19  U.S.C.  2251) 
and  it  is  included  in  the  list  of  'Trade 
Remedy  Laws"  appearing  in  existing 
S  213.3(b). 

A  new  §  213.2(c)  is  added  to  deHne  the 
term  "administering  agency"  as  used  in 
these  proposed  rules  and  to  identify  the 
agency  or  agencies  responsible  for 
administering  each  of  the  trade  laws 
listed  in  §  213.2(b) 

Existing  §  213.3(c)  it  renumbered 
S  213.2(d)  and  adds  language  indicating 
that  technical  assistance  is  available 
during  administrative  review  or  appeals 
to  the  administering  agency.  Under  the 
prior  law  and  the  existing  rule,  technical 
assistance  was  limited  to  the  period  "up 
to  the  date  of  the  filing  of  a  petition  or 
complaint  at  the  Commission." 
Language  has  been  added  to  reflect  that 
technical  assistance,  which  includes 
informal  legal  advice  and  assistance, 
does  not  include  legal  representation  of 
an  eligible  small  business  or  advocacy 


on  its  behalf,  and  that  the  receipt  of 
such  assistance  does  not  ensure  that  the 
recipient  will  prevail  in  any  trade 
remedy  proceeding.  See  H.R.  Rep.  No. 
40. 100th  Cong..  1st  Sess.  172-173  (1987). 
Language  also  has  been  added  to  this 
section  to  indicate  that,  as  had  been  the 
practice  of  the  Trade  Remedy 
Assistance  Center,  the  staff  of  the  Office 
may  consult  with  other  Commission 
personnel  when  provding  technical 
assistance. 

Existing  S  213.3(d)  is  remunbered 
S  213.2(e),  but  is  otherwise  without 
substantive  change.  Existing  §  213.3(e)  is 
renumbered  5  213.2(f)  and  amended  to 
refer  to  SBA  size  standards  as  the  basis 
for  determining  the  eligibility  of  a  small 
business  for  technical  assistance. 

Section  213.4 

Section  213.4  is  renumbered  §  213.3. 
Section  213.4(a)  is  renumbered 
S  213.3(a),  retitled  more  appropriately 
"Application  for  Technical  Assistance 
from  Small  Businesses,"  and  amended  to 
delete  the  Office's  address  and  to  add 
language  that  an  application  for 
assistance  is  available  from  the  Office. 
Otherwise  this  section  is  Substantively 
the  same  as  existing  S  2ia4(a).  Section 
213.4(b)  is  renumbered  §  213.3(b)  and 
retitled  more  appropriately  "Application 
for  Technical  Assistance  bora  Joint 
Applicants,  Trade  Associations  and 
Unions,"  but  is  substantively  unchanged 
from  existing  S  213.4(b),  except  for  the 
new  requirement  that  trade  associations 
must  provide  a  list  of  members  to  be 
eligible  for  technical  assistance. 
Sections  213.4(c)  is  renunibered 
S  213.3(c),  retitied  more  appropriately 
"Determination  of  Eligibilty  and 
Notification  of  Determination,"  and 
amended  to  recite  that  the  Office  will 
make  a  determination  of  eligibility. 
Section  213.4(d)  is  renumbered 
§  213.3(d),  but  is  not  substantively 
changed  from  existing  §  213.4(d]. 

Section  213.5  \ 

Section  213.5  is  renumbered  S  213.4 
and  amended  to  add  the  requirement 
that  an  eligible  small  business  that  has 
received  technical  assistance  from  the 
Office  must  disclose  that  fact  in  any 
petition,  application  or  complaint  filed 
with  any  other  agency  which 
administers  the  trade  law  under  which 
remedies  or  beneOts  are  sought  In  the 
existing  nde,  such  disclosure  was  only 
required  for  petitions  or  complaints  filed 
with  the  Commission.  This  change  is 
consistent  with  the  requirement  in  the 
Omnibus  Trade  Act  that  the  Office  shall 
now  provide  technical  aasistance 
regarding  all  the  listed  trade  laws. 
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Section  213.6 

Section  213.6  is  renumbered  S  213.5, 
but  is  not  substantively  changed  from 
existing  §  213.6. 

Section  213.7 

Section  213.7  is  renumbered  S  213.6, 
but  is  not  substantively  changed  from 
existing  {  213.7. 

Appendix  A 

Appendix  A,  which  set  forth  an 
application  form  for  obtaining  technical 
assistance,  has  been  deleted  from  the 
rules,  because  the  form  itself  does  not 
affect  the  substantive  requirements  for 
obtaining  technical  assistance  from  the 
Office. 

List  of  Subjects  in  19  CFR  Part  213 

Administrative  practice  and 
procedure,  Imports,  Small  businesses. 
Trade  remedy  assistance. 

19  CFR  part  213  is  revised  as  follows: 

PART  213— TRADE  REMEDY 
ASSISTANCE 

213.1  Purpose  and  applicability  of  part. 

213.2  Definitions. 

213.3  Determination  of  small  business 
eligibility. 

213.4  Disclosure  of  receipt  of  technical 
assistance. 

213.5  Access  to  Commission  resources. 

213.6  Information  concerning  assistance. 
Authority:  Sec.  339  of  the  Tariff  Act  of  1930 

(19  U.S.C.  1339],  as  added  by  sec.  221.  Trade 
and  Tariff  Act  of  1984  (Pub.  L  98-573, 
approved  Oct.  30, 1984;  90  Stat.  2989),  and  as 
amended  by  sea  1614,  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L  100-418, 
approved  Aug.  23, 1988;  102  Stat.  110);  sec. 
335,  Tariff  Act  of  1930  (72  Stat  880;  19  U.S.C. 
1335). 

§  213.1    PurpoM  and  applicabUfty  of  part 

(a)  Section  339  of  the  Tariff  Act  of 
1930,  as  amended,  establishes  in  the 
Commission  an  office  known  as  the 
Trade  Remedy  Assistance  Office  and 
directs  the  Commission  to  provide 
general  information  to  the  public,  upon 
request,  and,  to  the  extent  feasible, 
assistance  and  advice  to  interested 
parties  concerning  the  remedies  and 
benefits  available  under  the  trade  laws 
identified  in  §  213.2(b)  and  the 
procedures  to  be  followed  and 
appropriate  Filing  dates  in  investigations 
under  the  trade  laws.  In  coordination 
with  other  agencies  administering  the 
frade  laws,  the  Trade  Remedy 
Assistance  Office  also  shall  provide 
technical  assistance,  as  defined  in 

§  213.2(d).  to  eligible  small  businesses 
seeking  to  obtain  the  remedies  and 
benefits  available  under  the  trade  laws. 

(b)  The  rules  in  this  Part  govern  the 
establishment  of  the  Trade  Remedy 


Assistance  Office,  its  function,  small 
business  eligibility  for  technical 
assistance  and  procedures  for  obtaining 
such  assistance.  Members  of  the  public 
seeking  general  information  from  the 
Trade  Remedy  Assistance  Office  are  not 
subject  to  the  application  procedures  set 
forth  in  this  Part. 

$213.2    DtftoiMons. 

(a)  Office.  The  Trade  Remedy 
Assistance  Office  (hereinafter  "Office") 
provides  general  information  to  the 
public,  upon  request,  and,  to  the  extent 
feasible,  assistance  and  advice  to 
interested  parties  concerning  the 
remedies  and  benefits  available  under 
the  trade  laws  identified  in  {  213.2(b) 
and  the  procedures  to  be  followed  and 
appropriate  filing  dates  in  investigations 
under  those  trade  laws.  In  coordination 
with  other  agencies  responsible  for 
administering  the  trade  laws  listed  in 

§  213.2(b),  the  Office  also  provides 
technical  assistance,  as  defined  in 
S  213.2(d)  to  eligible  small  businesses 
tiiat  seek  to  obtain  remedies  and 
benefits  under  the  trade  laws.  The 
Office's  address  is  Trade  Remedy 
Assistance  Office,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

(b)  Trade  laws.  The  trade  laws  (with 
respect  to  which  general  information 
and  technical  assistance  are  available) 
are  defined  as: 

(1)  Chapter  1  of  title  II  of  the  Trade 
Act  of  1974  (19  U.S.C.  2251  et  seq., 
relating  to  injury  caused  by  import 
competition); 

(2)  Chapters  2  and  3  of  such  title  II 
(relating  to  adjustment  assistance  for 
workers  and  firms); 

(3)  Chapter  1  of  title  HI  of  the  Trade 
Act  of  1974  (19  U.S.C.  2411  et  seq., 
relating  to  relief  from  foreign  import 
restrictions  and  export  subsidies); 

(4)  Title  VII  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671  et  seq..  relating  to  Uie 
imposition  of  countervailing  duties  and 
antidumping  duties); 

(5)  Section  232  of  the  Trade  Expansion 
Act  of  1962  (19  U.S.C.  1862.  relating  to 
the  safeguarding  of  national  security); 

(6)  Section  337  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1337.  relating  to  unfair 
practices  in  import  trade);  and 

(7)  Section  406  of  the  Trade  Act  of 
1974  (19  U.S.C.  2438,  relating  to  market 
disruption). 

(c)  Administering  agencies. 
Administering  agency  refers  to  the 
agency  or  agencies  responsible  for 
administering  a  particular  trade  law. 
The  trade  laws  relating  to  injury  caused 
by  import  competition,  unfair  practices 
in  import  trade  and  market  disruption 
are  administered  by  the  Commission. 
The  trade  laws  relating  to  countervailing 


and  antidumping  duties  are  jointly 
administered  by  the  Commission  and 
the  Department  of  Commerce.  The  trade 
laws  relating  to  adjusbnent  assistance 
for  firms  and  safeguarding  national 
security  are  administered  by  the 
Department  of  Commerce.  The  ti-ade  law 
relating  to  adjustment  assistance  for 
workers  is  administered  by  the 
Department  of  Labor.  The  trade  law 
relating  to  relief  from  foreign  import 
restrictions  and  export  subsidies  is 
administered  by  the  United  States  Trade 
Representative. 

(d)  Technical  Assistance.  Technical 
assistance  is  informal  advice  and 
assistance,  including  informal  legal 
advice,  intended  to  enable  eligible  small 
businesses  to  determine  the 
appropriateness  of  pursuing  particular 
trade  remedies,  to  prepare  petitions  and 
complaints  (other  than  those  which  are 
frivolous  in  the  opinion  of  the  agency) 
and  to  seek  to  obtain  the  remedies  and 
benefits  available  under  the  trade  laws 
identified  in  S  213.2(b).  Technical 
assistance  is  available  to  eligible  small 
businesses  at  any  time  until  the 
completion  of  administrative  review  or 
of  an  appeal  to  the  administering  agency 
regarding  proceedings  under  the  trade 
laws  listed  in  S  213.2(b].  Technical 
assistance  does  not  include  legal 
representation  of  an  eligible  small 
business  or  advocacy  on  its  behalf  and 
receipt  of  technical  assistance  does  not 
ensure  that  the  recipient  will  prevail  in 
any  trade  remedy  proceeding.  The 
Office  provides  such  technical 
assistance  independently  of  other 
Commission  staff  but  may  consult  with 
other  staff  as  appropriate. 

(e)  Applicant.  An  applicant  is  an 
individual,  partnership,  corporation, 
joint  venture,  trade  or  other  association, 
cooperative,  group  of  workers,  or 
certified  or  recognized  union,  or  other 
entity  that  applies  for  techincal 
assistance  under  this  part. 

(f)  Eligible  small  business.  An  eligible 
small  business  is  an  applicant  that  the 
Office  has  determined  to  be  entitled  to 
technical  assistance  in  accordance  with 
the  SBA  size  standards  and  the 
procedures  set  forth  in  this  part. 

(g)  SBA  size  standards.  SBA  size 
standards  are  the  small  business  size 
standards  of  the  Small  Business 
Administration  set  forth  in  13  CFR  121.2. 
The  SBA  size  standards  categorize 
business  concerns  according  to  the 
Standard  Industrial  Classification 
("SIC")  code  of  the  Bureau  of  the  Census 
and  base  the  size  determination  upon 
the  number  of  employees  or  annual 
receipts  of  the  business  concern  in  the 
appropriate  SIC  category. 
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(a)  Application  for  technical 
assistance  from  small  businesses.  An 
applicant  for  technical  assistance  must 
certify  that  it  qualifies  as  a  small 
business  under  the  appropriate  size 
8tandard(s]  and  that  it  is  an 
independently  owned  and  operated 
company.  An  application  for  technical 
assistance  is  available  from  the  Office. 
The  application  must  be  signed  under 
oath  by  an  officer  or  principal  of  the 
applicant.  The  completed  application 
should  be  submitted  to  the  Office  at  the 
address  set  forth  in  9  213.2(a). 

(b)  Application  for  technical 
assistance  fmm  joint  applicants,  trade 
associations  and  unions.  If  several 
businesses  jointly  or  simultaneously 
from  the  same  industry  apply  for 
technical  assistance,  each  business  must 
meet  the  appropriate  SBA  size 
standard(s)  and  so  certify.  If  a  trade 
association  applies  for  technical 
assistance,  an  officer  of  the  trade 
association  must  certify  that  eighty  (80) 
percent  of  the  trade  association's 
members  are  companies  that  meet  the 
appropriate  size  standard(s)  and  provide 
a  listing  of  members  of  the  association. 
If  a  union  applies  for  technical 
assistance,  an  officer  of  the  union  must 
certify  that  the  union  has  less  than  ten 
thousand  (10,000)  members  within  the 
industry  for  which  trade  relief  is  being 
sought.  Applications  for  trade 
associations  or  for  unions  to  request 
technical  assistance  are  available  from 
the  Office.  Applications  must  be  signed 
under  oath  by  an  officer  of  the 
association  or  imion  and  completed 
applications  should  be  submitted  to  the 
Office  as  set  forth  in  S  213.2(a]. 

(c)  Determination  of  eligibility  and 
notification  of  determination.  The  Office 
shall  determine  whether  the  applicant  is 
eligible  for  technical  assistance  and 
notify  the  applicant  of  the  determination 
within  ten  (10)  days  of  receipt  of  a 
properly  completed  application. 
Pursuant  to  19  U.S.C.  1339(c)(1).  the 
Office's  determination  of  eligibility  is 
not  reviewable  by  any  other  agency  or 
by  any  court. 

(d)  Notification  to  administering 
agencies.  When  an  applicant  seeks 
technical  assistance  on  matters 
involving  the  trade  laws,  and  the  Office 
determines  that  the  applicant  is  eligible 
for  technical  assistance,  the  Office  shall: 

(1)  Promptly  notify  the  appropriate 
administering  agency  or  agencies  of  the 
Office's  determination  that  the  applicant 
is  "ligible  to  receive  technical 
assistance;  and 

(2)  Consult  with  the  administering 
agency  or  agencies  as  to  the  provision  of 
technical  assistance  to  that  applicant. 


9213.4    Dlsciosurt  of  receipt  of  technical 

An  eligible  small  business  that  has 
received  technical  assistance  from  the 
Office  must  state  that  it  has  received 
technical  assistance  from  the  Trade 
Remedy  Assistance  Office  in  any 
resulting  petition,  complaint  or 
application  which  is  fi^d  with  the 
Commission  or  any  other  agency  which 
administers  the  trade  law  under  which 
remedies  or  benefits  are  sought.  __ 

S  213.5    Access  to  Commission  resources. 

Commission  resources,  in  addition  to 
the  Office's  resources,  are  available  to 
an  eligible  small  business  to  the  same 
extent  as  those  resources  are  available 
to  members  of  the  general  public  No 
special  rights  of  access  to  Commission 
resources  shall  be  accorded  to  an 
eligible  small  business^ 

S  213.6    infonnation  concerning 
assistance. 

Any  person  may  contact  the  Office 
with  questions  regarding  eligibility  for 
technical  assistance.  Summaries  of  the 
trade  laws  and  the  SBA  size  standards 
can  be  obtained  by  writing  to  the  Trade 
Remedy  Assistance  Office,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington,  DC  20436. 

By  order  of  the  ConunisBion. 

Issued:  August  10, 1989, 
Kenneth  R.  Mason, 
Secretary. 
[FR  Doc.  89-19204  Filed  &>16-89;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558         I 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Maduramicin  Ammonium  With 
Roxarsone 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  fikd  by  American 
Cyanamid  Co.  The  application  provides 
for  the  use  of  currently  approved 
maduramicin  anunonium  1  percent  Type 
A  articles  and  roxarsone  10. 20.  50,  or  80 
percent  Type  A  articles  to  make 
combination  drug  Type  C  broiler  feeds. 
The  feeds  are  for  the  prevention  of 
coccidiosis  and  for  increased  rate  of 


weight  gain  and  improved  feed 
efficiency. 


I 


EFFECnVE  date:  August  17, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

]ames  F.  McComack,  Center  for 
Veterinary  Medicine  (HFV-128),  Food 
and  Drug  Administration,  S600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4317. 

SUPPLEMENTARY  INFORMATION: 

American  Cyanamid  Co..  Berdan  Ave.. 
Wayne.  N)  07470,  is  the  sponsor  of 
NADA  140-821.  The  NADA  provides  for 
combining  Cygro™  (maduramicin 
ammonium)  1  percent  Type  A  articles 
with  3-Nitro™  (roxarsone)  10, 20,  50,  or 
80  percent  Type  A  articles  to  make  Type 
C  broiler  feeds  containing  4.54  to  5.45 
grams  of  maduramicin  ammonium  and 
22.7  to  45.4  grams  of  roxarsone  per  ton 
of  feed.  The  Type  C  broiler  feeds  are  for 
the  prevention  of  coccidiosis  caused  by 
Eimeria  acervulina,  E.  tenella,  E. 
brunetti,  E.  maxima,  E.  neeatrix,  and  £, 
mivati,  for  increased  rate  of  weight  gain 
and  for  improved  feed  efficiency.  The 
NADA  is  approved  and  21  CFR 
558.340(c)  and  558.530(d)(a)  are  amended 
to  reflect  the  approval. 

Maduramicin  ammonium  and 
roxarsone  are  new  animal  drugs  used  in 
Type  A  articles  to  make  combination 
drug  Type  C  feeds.  They  are  Category  II 
drugs  which,  as  provided  for  in  21  CFR 
558.4(e),  require  an  approved  form  FD- 
1900  for  making  a  Type  C  feed  from  a 
Type  A  article  as  in  this  NADA  as 
approved  and  in  the  regulations  in  21 
CFR  558.340  as  amended. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2](ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62, 6600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(ii)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment,  llierefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animals  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  die  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
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the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
Part  558  continues  to  read  as  follows: 

Authoiiiy:  Sec.  512, 62  Stat.  343-351  (21 
U.S.C.  360b);  21  CFR  5.10  and  5.83. 

2.  Section  558.340  is  amended  by 
adding  new  paragraph  (c)(4)  to  read  as 

follows: 

§  558^40    Maduramicin  ammonium. 
***** 

(c)  *  •  * 

(4)  Amount.  4.54  to  5.45  grams  per  ton 
(5  to  6  parts  per  million)  with  roxarsone 
22.7  to  45.4  grams  per  ton  (0.0025  to  OilOS 
percent). 

(1)  Indications  for  use.  For  prevention 
of  coccidiosis  caused  by  Eimeria 
ccervulina.  E.  tenella,  E  brunetti,  E. 
maxima,  E.  neeatrix,  and  E.  mivati;  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

(ii)  Limitations.  For  broiler  chickens 
only.  Feed  continuously  as  sole  ration. 
Do  not  feed  to  laying  hens.  Drug 
overdose  or  lack  of  water  may  result  in 
leg  weakness.  Withdraw  5  days  before 
slaughter.  As  sole  source  of  organic 
arsenic.  As  roxarsone  provided  by  No. 
017210  in  S  510.600(c)  of  this  chapter.  As 
maduramicin  ammonium  provided  by 
No.  010042  in  {  510.600(c)  of  this  chapter. 

3.  Section  556.530  is  amended  by 
adding  new  paragraph  (dK3)(xxiv)  to 
read  as  follows: 


§558.590    RO! 


ACTION:  Final  regulations. 


(d)*  •  * 
(3)  *  *  • 

(xxiv)  Maduramicin  ammonium  as  in 
S  558.340. 

•        *        •        •        • 

Dated:  August  10, 1988. 
Gerald  B.  Gesst. 

Director,  Center  for  Veterinary  Medicine. 
[Fll  Doc.  89-19305  Filed  8-16-8B;  8:45  am] 
BIUJNQ  COOK  41W-ei-ll 


DEPARTIIENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 
RIN  2900-AC76 

veieisns  coucavons  impivnieiiuiuuii 
of  the  Veteraiwr  BenefRs  bnprovement 
and  HeaMvCare  Authorization  Act  of 
1986 

AQEMCT:  Department  of  Veterans 
Affairs. 


SUMMAMV:  The  Veterans'  Benefits 
Improvement  and  Health-Care 
Authorization  Act  of  1986  contains 
several  provisions  whidi  affect  die 
administration  of  dependents' 
educational  assistance  and  benefits 
provided  under  tiie  Vietnam-era  GI  bill. 
The  most  important  provisions  include  a 
change  to  the  way  in  wiiicb  the 
Department  of  Veterans  Affairs  (VA) 
must  measure  certain  courses  which  do 
not  lead  to  a  standard  college  degree;  a 
change  in  the  way  the  eligibility  period 
is  determined  for  some  spouses  eligible 
to  receive  Dependents'  Educational 
Assistance;  and  a  change  to  the 
provision  governing  receipt  of  benefits 
under  the  Vietnam-era  GI  bill  and  other 
education  programs  administered  by 
VA.  These  final  regulations  will  better 
acquaint  the  public  with  the  way  in 
which  VA  intends  to  administer  these 
provisions  of  law. 
EFFECTIVE  DATE:  October  28, 1986. 

FOR  FURTHER  INFORMATION  COSTTACT: 

Alan  Zoeckler  (225),  Acting  Assistant 
Director  tat  Education  Policy  and 
Program  Administration,  Vocational 
Rehabilitation  and  Education  Service, 
Veterans  Benefits  Admiiustration, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW..  Washington.  DC 
20420.  (202)  23^-2092. 
SUPPLEMENTARY  llffOIWATION:  On 
pages  7785  through  7794  of  the  Federal 
Re^jster  of  February  23, 1989,  there  was 
published  a  notice  of  intent  to  amend 
part  21  in  order  to  implement  some 
provisions  of  the  Veterans'  Benefits  . 
Improvement  and  Health-Care 
Authorization  Act  of  1966.  Interested 
people  were  given  30  days  to  submit 
comments,  suggestions  or  objections. 
VA  received  no  comments,  suggestions 
or  objections.  Accordingly,  VA  is 
making  these  amended  regulations  final. 

VA  finds  that  good  cause  exists  for 
making  these  regulations,  like  the 
sections  of  the  law  they  implement, 
retroactively  effective  on  October  26. 
1986.  To  achieve  the  maximum  benefit 
of  this  legislation  for  the  affected 
individuals,  it  is  necessaiy  to  implement 
these  provisions  of  law  as  soon  as 
possible.  A  delayed  effective  date  would 
be  contrary  to  statutory  design;  would 
complicate  administration  of  these 
provisions  of  law;  and  might  result  in 
denial  of  a  benefit  to  a  veteran  who  is 
entided  by  law  to  it. 

The  Department  of  Veterans  Affairs 
has  determined  that  these  amended 
regulations  do  not  contain  a  major  rule 
as  diat  term  is  defined  by  E.0. 12291, 
entiUed  Federal  Regulation.  The 
regulations  will  not  have  a  $100  million 


annual  effect  on  the  economy,  and  will 
not  cause  a  major  increase  in  costs  or 
prices  for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enteiprises  in  domestic  or  export 
markets. 

The  Secretary  of  Veterans  Affairs  has 
certified  that  these  amended  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  601-612.  Pursuant  to  5  U.S.C. 
605(b),  the  amended  regulations, 
therefore,  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

This  certification  can  be  made 
because  the  regulations  affect  only 
individuals.  Tlwy  will  have  no 
significant  economic  impact  on  small 
entities,  i.e.,  small  businesses,  small 
private  and  nonprofit  organizations  and 
small  governmental  jurisdictions. 

The  Catalog  of  Federal  Domestic 
Assistance  nmnl>ers  for  the  programs 
affected  by  these  regulations  are  64.111  and 
M.117. 

List  of  Subjects  in  S8  CFR  Part  21 

Civil  rights,  Qaims.  Education,  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements,  Sdiools,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  July  21, 1988. 
Edwaid  |.  Deiwinski, 

Secretary. 

38  CFR  part  21,  Vocational 
Rehabilitation  and  Education,  is 
amended  as  follows: 

PART  21— [AMENDED] 

1.  In  1 21.1022  paragraph  (b)  is  revised 
and  paragraph  (c)  is  removed  to  read  as 

follows: 

sdminietefsd  by  the  V  A 

*        *        •        •       « 

(b)  Chapter  34  and  other  programs 
administered  by  VA.  An  individual  may 
not  receive  educational  assistance 
allowance  under  38  U.S.C  diapter  34 
concarrendy  with  benefits  undier  any  of 
the  provisions  of  law  listed  in  this 
paragraph.  If  a  veteran  is  eligible  for 
educational  assistance  under  38  U.S.C 
chapter  34  and  any  of  the  provisions  of 
law  listed  in  this  paragraph,  he  or  she 
must  elect  which  benefit  lie  or  tUte 
wishes  to  receive  for  the  program  of 


BEST  COPY  AVAILABLE 


33888 


Federal  Register  /  Vol.  54.  No.  158  /  Thursday,  August  17,  1989  /  Rules  and  Regulatiofas 


education  the  veteran  wishes  to  pursue. 
These  provisions  of  law  are: 

(Authority:  38  U.S.C  1781;  Pub.  L  99-676) 

(1)  38  U.S.C.  chapter  31, 

(2)  38  U.S.C.  chapter  35, 

(3)  10  U.S.C.  chapter  107, 

(4)  Section  g03  of  the  Department  of 
Defense  Authorization  Act,  1981, 

(5)  The  Hostage  Relief  Act  of  1980, 

(6)  10  U.S.C.  chapter  106,  or 

(7)  38  U.S.C.  chapter  30. 

(Authority:  38  U.S.C.  1781;  Pub.  L  99-576] 

2.  Section  21.3022  is  revised  to  read  as 
follows: 

821JOM    NjPiwIupBcaHcn— prognima 
adurintotervd  by  the  VA. 

A  person  who  is  eligible  for 
educational  assistance  under  38  U.S.C. 
chapter  3S  and  is  also  eligible  for 
assistance  under  any  of  ^e  provisions 
of  law  listed  in  this  paragraph  cannot 
receive  such  assistance  concurrently. 
The  eligible  person  must  elect  which 
benefit  he  or  she  will  receive  for  the 
particular  period  or  periods  during 
which  education  or  training  is  to  be 
pursued.  The  election  is  subject  to  the 
conditions  specified  in  S  21.4022  of  this 
part.  The  provisions  of  law  are: 

(a)  38  U.S.C.  chapter  30, 

(b)  38  U.S.C.  chapter  31, 

(c)  38  U.S.C.  chapter  32. 

(d)  38  U.S.C.  chapter  34. 

(e)  10  U.S.C.  chapter  106. 

(f)  10  U.S.C.  chapter  107. 

(g)  Section  003  of  the  Department  of 
Defense  Authorization  Act.  1981.  or 

(h)  The  Hostage  Relief  Act  of  1980. 

(Authority:  38  U.S.C.  1781;  Pub.  L  99-576) 

3.  Section  21.3046  is  revised  to  read  as 
follows: 

921.3046   Periods  of  eligibilHy:spouMt 
and  surviving  spouMt. 

This  section  states  how  VA  will 
compute  the  beginning  date,  the  ending 
date  and  the  length  of  a  spouse's  or 
surviving  spouse's  period  of  eligibility. 
The  period  of  eligibility  of  a  spouse 
computed  under  the  provisions  of 
paragraph  (a)  of  this  section  will  be 
recomputed  under  the  provisions  of 
paragraph  (b)  of  this  section  if  her  or  his 
status  changes  to  that  of  surviving 
spouse. 

(Authority:  38  U.S.C  1712(b)) 

(a)  Beginning  date  of  eligibility 
period-spouses.  (1)  If  the  permanent 
total  rating  is  effective  before  December 
1. 1968,  the  beginnbig  date  of  the  10-year 
period  of  eligibility  is  December  1, 1968. 

(2)  The  beginning  date  of  eligibility— 

(i)  Shall  be  determined  as  provided  in 
paragraph  (a)(2)  of  this  section  when— 

(A)  The  permanent  total  rating  is 
effective  after  November  30. 1968,  or  the 


notification  to  the  veteran  of  the  rating 
was  after  that  date,  and 

(B)  Eligibility  does  not  arise  under 
S  21.3021(a)(3)(ii)  of  this  part. 

(ii)  For  spouses  for  whom  VA  made  a 
final  determination  of  eligibility  before 
October  28. 1986,  shall  be— 

(A)  The  effective  date  of  the  rating,  or 

(B)  The  date  of  notification,  whichever 
is  more  advantageous  to  the  spouse. 

(iii)  For  spouses  for  whom  VA  made  a 
final  determination  of  eligibility  after 
October  27. 1986.  shall  be— 

(A)  The  effective  date  of  the  rating,  or 

(B)  The  date  of  notification,  or 

(C)  Any  date  between  the  dates 
specified  in  paragraphs  (a)(2)(iii)  (A) 
and  (B)  of  this  section  as  chosen  by  the 
eligible  spouse. 

(iv)  May  not  be  changed  once  a 
spouse  has  chosen  it  as  provided  in 
paragraph  (a)(2)(iii]  of  this  section. 

(3)  If  eligibility  arises  under 
S  21.3021(a](3](ii]  of  this  part,  the 
beginning  date  of  the  10-year  eligibility 
period  is — 

(i)  December  24, 1970.  or 

(ii)  The  date  the  member  of  the  Armed 
Forces  on  whose  service  eligibility  is 
based  was  so  listed  by  the  Secretary 
concerned,  whichever  last  occurs. 

(Authority:  38  U.S.C.  17m(a);  Pub.  L  99- 
576) 

(b)  Beginning  date  of  eligibility 
period-surviving  spouses.  (1)  If  VA 
determines  before  December  1. 1968. 
that  the  veteran  died  of  a  service- 
connected  disability,  the  beginning  date 
of  the  10-year  period  is  December  1. 
1968. 

(Authority:  38  U.S.C.  ITU] 

(2)  If  the  veteran's  death  occurred 
before  December  1. 1968,  but  VA  does 
not  determine  that  the  veteran  died  of  a 
service-connected  disability  until  afte'* 
November  30, 1968,  the  beginning  date 
of  the  10-year  period  is  the  date  on 
which  VA  determines  that  the  veteran 
died  of  a  service-connected  disability. 

(3)  If  the  veteran's  death  occurred 
before  December  1, 1968,  while  a  total, 
service-connected  disability  evaluated 
as  permanent  in  nature  was  in 
existence,  the  beginning  date  of  the  10- 
year  period  is  December  1. 1968. 

(4)  If  the  veteran's  death  occurred 
after  November  30. 1988.  and  VA  makes 
a  final  decision  concerning  the  surviving 
spouse's  eligibility  for  dependents' 
educational  assistance  before  October 
28. 1986.  the  beginning  date  of  the  10- 
year  period  is — 

(i)  The  date  of  death  of  the  veteran 
who  dies  while  a  total,  service- 
connected  disability  evaluated  as 
permanent  in  nature  was  in  existence,  or 


(ii)  The  date  on  which  VA  determines 
that  the  veteran  died  of  a  service- 
cormected  disabiUty. 

(5)  If  the  veteran's  death  occurred 
after  November  30, 1968,  and  VA  makes 
a  final  decision  concerning  the  surviving 
spouse's  eligibility  for  dependents' 
educational  assistance  aftf r  October  27, 
1986,  the  beginning  date  of  the  10-year 
period  is — 

(i)  The  date  of  death  of  the  veteran 
who  dies  while  a  total,  service- 
connected  disability  evaluated  as 
permanent  in  nature  was  in  existence,  or 

(ii)  The  date  on  which  VA  determines 
that  the  veteran  died  of  a  service- 
connected  disability,  or 

(iii)  Any  date  between  the  dates 
specified  in  paragraphs  (bK5)(i)  and 
(b)(5)(ii]  of  this  section  as  chosen  by  the 
surviving  spouse. 

(6)  Once  a  surviving  spouse  has 
chosen  a  beginning  date  of  eligibility  as 
provided  in  paragraph  (b)(B)  of  this 
section,  the  surviving  spouse  may  not 
revoke  that  choice. 

(Authority:  38  U.S.C.  1712(b);  Pub.  L  9^ 
576) 

(c)  Ending  date  of  eligibility  period. 
(1)  "The  period  of  eligibility  cannot 
exceed  10  years  and  can  be  extended 
only  as  provided  in  paragraphs  (d)  and 
(e)  of  this  section. 

(2)  If  eligibility  arises  before  October 
24, 1972,  educational  assistance  based 
on  a  course  of  apprentice  or  other  on-job 
training  or  correspondence  approved 
under  the  provisions  S§  21.4256,  21.4261, 
and  21.4262  of  this  part  will  not  be 
afforded  later  than  October  23, 1982, 
unless  the  eligible  spouse  or  surviving 
spouse  quaUfies  for  the  extended  period 
of  eligibility  provided  hi  paragraph  (d)  of 
this  section. 

(Authority:  38  U.S.C.  1712) ' 

(d)  Extension  to  ending  date.  (1)  The 
ending  date  of  a  spouse's  period  of 
eligibility  may  be  extended  when  the 
spouse  is  enrolled  and  eli^bility  ceases 
for  one  of  the  following  reasons: 

(i)  The  veteran  is  no  lon|er  rated 
permanently  and  totally  disabled; 

(ii)  The  spouse  is  divorced  from  the 
veteran  without  fault  on  the  spouse's 
part;  or 

(iii)  The  spouse  no  longer  is  listed  in 
any  of  the  categories  of 
S  21.3021(a](3)(ii)  of  this  part. 

(2)  If  the  spouse  is  enrolled  in  a  school 
operating  on  a  quarter  or  semester 
system.  VA  will  extend  the  period  of 
eligibility  to  the  end  of  the  quarter  or 
semester,  regardlesss  of  whether  the 
spouse  has  reached  the  midpoint  of  the 
quarter,  semester  or  term. 
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(3)  If  the  spouse  is  enrolled  in  a  school 
not  operating  on  a  quarter  or  semester 
system,  VA  will  extend  the  period  of 
eUgibillty  to  the  earUer  of  tfie  following: 

(i)  The  end  of  the  course,  or 
(ii)  12  weeks. 

(4)  If  the  spouse  is  enrdled  in  a  course 
pursued  exclusively  by  coirespondence, 
VA  will  extend  the  period  of  eligibility 
to  whichever  of  the  following  will  result 
in  the  lessser  expenditure: 

(i)  The  end  of  the  course,  or 
(ii)  The  total  additional  amount  of 
instruction  that  $1,053  will  provide. 
(Authority:  38  US.C  1711(b)) 

(5)  VA  will  not  extend  tiie  period  of 
eligibihty  when  the  spouse  is  pursuing 
training  in  a  trandng  establislunent  as 
defined  in  §  21.4200(c)  of  this  part. 

(6)  An  extension  may  not — 

(i)  Exceed  mjucimnm  entitlement,  or 
(ii)  Extend  beyond  the  delimiting  date 

specified  in  paragraph  (a)  or  (e)  of  this 

section,  as  appropriate. 

(Authority:  38  U.S.C  1711(b).  1712(b).  1732. 
1786) 

(e)  Extended  period  of  eligibility  due 
to  physical  or  mental  disability.  A 
spouse  or  surviving  spouse  shall  receive 
an  extended  period  of  eUgibility  ^en 
he  or  she  applies  for  it  and  meets  the 
criteria  of  |  Z1.1043(a)  of  this  part  All 
other  provisions  of  §  21.1043  of  this  part 
concerning  commencing  dates  and 
length  of  extended  periods  of  eligibility 
and  discontinuance  of  educational 
assistance  also  apply  to  spouses  and 
surviving  spouses  who  qualify  for 
extended  periods  of  eligibility. 

(Authority:  38  U.S.C.  1712(b)) 

4.  In  8  21.4022  paragraph  (a)  is  revised 
to  read  as  follows: 

821.^Wg   WondupWcaUonjiiugiains 
sdmlnlstsrsd  toy  the  VA. 

(a)  Election.  A  veteran  or  eligible 
person  who  is  eligible  for  education  or 
training  benefits  under  more  than  one  of 
the  provisions  of  law  Usted  in  this 
paragraph  based  on  his  or  her  own 
service  or  based  on  the  service  of 
another  person  cannot  receive  such 
benefits  concurrently.  The  individual 
must  elect  which  benefit  he  or  she  will 
receive  for  the  particular  period  or 
periods  during  which  education  or 
training  is  to  be  pmvued.  Except  for  an 
election  between  38  U.S.C.  chapters  32 
and  34  which  is  Irrevocable  once  a 
check  has  been  negotiated,  the  person 
may  reelect  at  any  time. 

(1)  38  U.S.C.  chapter  30. 

(2)  38  U.S.C  chapter  31. 

(3)  38  U.S.C  chapter  32. 
(4)38U.S.Cchapter34. 
(5]38U.S.Cchapter35. 
(ej  10  U.S.C  chapter  106. 


(7)  10  U.S.C  chapter  107, 

(8)  Section  903  (tt  the  Department  of 
Defense  Auduwization  Act,  1981.  or 

(9)  The  Host^e  Relief  Act  of  ig8a 
(Authority:  38  U&C  1781;  Pub.  L  S&-67S] 

5.  In  S  21.4100  paragraph  (c)  is  revised 
to  read  as  follows: 

S  214100 

(c)  Provision  ofcoanaeling.  VA  riiall 
provide  coanseUng  as  needed  for  Uie 
purposes  identified  in  paragraidts  (a) 
and  (b)  of  this  section  upon  the  request 
of  the  veteran  or  eligible  person.  VA 
shall  provide  counsdiiig  as  needed  far 
the  purposes  identified  in  1 21.4101  ci 
this  part  following  eidier  die  veteran's 
initial  application  for  benefits  or  any 
communication  from  the  veteran  or 
guardian  indicating  that  the  veteran 
wishes  to  change  his  or  her  program.  VA 
shall  take  appropriate  steps  (including 
notification  where  feasifaNle)  to  acquaint 
all  eligible  veterans  with  the  availability 
and  advantages  of  counseling  services. 

(Authority:  38'u.S.C  1083;  Pob.  L  98-87B] 

6.  Section  21.4101  is  revised  to  read  as 
follows: 

921.4101   Couneefln»4tU.8.CCtiaplsr 

34. 

(a)  Required  coaaseling.  (1)  In  any 
case  in  which  VA  has  rated  the  veteran 
as  being  incompetent,  the  veteran  must 
be  counseled  before  selecting  a  program 
of  educaticm  or  training.  The 
requirement  that  counseling  be  provided 
is  met  when — 

(i)  The  veteran  has  had  one  or  more 
personal  interviews  with  the  counselor; 

(ii)  The  counselor  has  johitiy 
developed  with  the  veteran 
recommendations  for  selecting  a 
program; 

(iii)  These  recommendations  have 
been  reviewed  with  the  veteran. 

(2]  The  veteran  may  fdllow  the 
recommendations  developed  in  the 
course  of  counseling,  but  is  not  required 
to  do  so. 

(b)  Other  counseling.  Counseling  is 
not  required  for  veterans  and 
servicepersons  receiving  benefits  under 
38  U.S.C.  chapter  34  for  any  purpose 
other  than  tiiat  described  .in  paragraph 
(a)  of  this  section. 

(Authority:  38  USJC  1683;  Pub.  L  9B-67S) 

7.  Section  214103  is  revised  to  read  as 
follows: 

9214103   Falim  to  cooperate. 

VA  will  take  no  further  action  on  the 
application  of  a  veteran  or  e^gible 
person  for  assistance  under  38  U.SXI 
chapter  34  or  chaptw  35  when  be  or 
she — 


(a)  Fails  to  report; 

(b)  Fails  to  cooperate  in  the 
counseling  process;  or 

(c)  Does  not  complete  counseling  to 
the  extent  required  under  9  214101(s)  of 
this  part. 

(Authority:  38  US.C  1663;  Pub.  L  9»-678) 

&  In  9  214104  paragraph  (a)  is  revised 
to  read  as  follows: 


9214104   Travel  ( 

(a)  General.  VA  shall  determine  and 
pay  the  necessary  expense  of  travel  to 
and  from  the  place  of  counseling  for  a 
veteran  or  eligible  person  who  is 
required  to  receive  counselii^  if— 

(1)  VA  determines  that  the  veteran  or 
eligible  person  is  unable  to  defray  the 
cost  based  upon  his  or  her  annual 
declaration  and  certification;  or 

(2)  The  individual  has  a  service- 
connected  disability. 

(Authority:  38  U.S.C  111) 
*        •        •        •        • 

9.  In  9  21.4136  footnote  3  to  the  table 
in  paragraph  (a)  and  paragrpph  (i)(2Kii) 
are  revised  to  read  as  follows: 


9214138   Rales;  educational  J 
alowanoe;  M  tJ.S.C.  Clispter  34. 

(a)*  •  •» 
(Authority:  38  U.S.C  1788:  Pidt.  L.  99^76) 

*  •        •         •         • 

(i)  •  •  • 

(2)  •  •  • 

(ii)  All  hours  of  the  veteran's  related 
training  which  occuned  during  the 
standard  workweek  and  for  which  the 
veteran  received  wages.  (See  footnote  S 
to  9  21.4270(c)  of  diis  part  as  to  the 
requirements  for  full-time  training.) 

(Authority:  38  UAC.  1787(b)(3)) 

•  •        •         •        • 

10.  In  9  21.4137  footnote  1  to  tiie  table 
in  paragraph  (a)  and  paragraph  (Q(2](ii) 
are  revised  to  read  as  follows: 


921.4137 

(a)  •  •  •  1 
(Authority:  S8  U.S.C  1788;  Pnb.  L  99-578] 

(0  •  •  • 

(2)  •  •  • 

(ii)  All  hours  of  the  eligible  person's 
related  training  which  occurred  during 
the  standard  workweek  and  for  wtrich 
the  eligible  person  received  wages.  (See 
footnote  5  to  9  21.427D(c)  of  this  part  as 


*  See  footnote  8  of  1 21427D(c]  of  Oil  fwl  far 
meaiureiDBiil  of  hB  time  md  paragraph  (!)  of  fliit 
MCtion  far  proporUonate  nductiaa  ia  aiwd  fcr 
completion  of  laaa  thaa  ISO  koun  par  moath. 

1  See  footnote  8  of  1 214270(c)  of  Ais  pari  for 
meaiurenmt  of  fuU  tiBM  and  paragrairii  (0  of  Ala 
aeetfoB  iar  pRieortiatiBte  ndaettaa  In  a«raM  ior 
complettoB  of  la«  than  UO  hoara  per  I 
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to  the  requirements  for  full  time 
training.) 

(Authority:  38  U.S.C.  1787(b)(3)) 
***** 

11.  In  9  21.4138  paragraph  (b]  and 
paragraph  (f)(2)(i]  are  revised  to  read  as 
follows: 

921.41M   C«rtHlcatlon«andr«l«aMOf 
payiiMiils. 

(b)  Other  lump-sum  payments.  Such  a 
certification  by  an  institution  will  be 
sufficient  to  release  the  payment  of  a 
lump-sum  to  or  on  behalf  of  the 
individual  for  the  entire  quarter, 
semester  or  term  not  later  than  the  last 
day  of  the  month  following  receipt  of  the 
certiHcation  by  VA  provided  the 
individual  is: 

(Authority:  38  U.S.C  1780(0:  Pub.  L  99-576) 
***** 

(f)*  *  • 

(2)  *  *  * 

(i)  The  Director  of  the  VA  field  station 
of  jurisdiction  may  authorize  payment  to 
be  made  for  breaks,  including  intervals 
between  terms,  within  a  certified  period 
of  enrollment  during  which  the  school  is 
closed  under  an  established  policy 
based  upon  an  order  of  the  President  or 
due  to  an  emergency  situation. 

(A)  If  the  Director  has  authorized 
payment  due  to  an  emergency  school 
closing  resulting  from  a  strike  by  the 
faculty  or  staff  of  the  school,  and  the 
closing  lasts  more  than  30  days,  the 
Director,  Vocational  Rehabilitation  and 
Education  Service  will  decide  if 
payments  may  be  continued.  The 
decision  will  be  based  on  a  full 
assessment  of  the  strike  situation. 
Further  payments  will  not  be  authorized 
if  in  his  or  her  judgment  the  school 
closing  will  not  be  temporary. 

(B)  A  school  which  disagrees  with  a 
decision  made  under  this  paragraph  by 
a  Director  of  a  VA  field  station,  has  1 
year  from  the  date  of  the  letter  notifying 
the  school  of  the  decision  to  request  that 
the  decision  be  reviewed.  The  request 
must  be  submitted  in  writing  to  the 
Director  of  the  VA  field  station  where 
the  decision  was  made.  The  Director, 
Vocational  Rehabilitation  and 
Education  Service  shall  review  the 
evidence  of  record  and  any  other 
pertinent  evidence  the  school  may  wish 
to  submit.  The  Director,  Vocational 
Rehabilitation  and  Education  Service 
has  the  authority  either  to  affirm  or 
reverse  a  decision  of  the  Director  of  a 
VA  field  staUon. 

(Authority:  38  U.S.C  1780(a)) 
•         *         •         •         • 

12.  In  S  21.4203  paragraphs  (a),  (b),  the 
introductory  text  of  paragraph  (c),  the 


introductory  text  of  paragraph  (d), 
paragraph  (d)(1),  and  paragraph  (e)  are 
revised,  the  introductory  text  of 
paragraph  (f)  is  added  and  paragraph 
(n(l)(i)<  and  the  introductory  text  of 
paragraph  (h)  are  revised  to  read  as 
follows: 


§  21.4203    Reports— raqulrem«nts. 

(a)  General.  All  the  reports  required 
by  this  paragraph  shall  be  in  a  form 
specified  by  the  Secretary. 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section  each  educational 
institution,  veteran  and  eligible  person 
shall  report  without  delay  such 
information  on  enrollment,  entrance, 
reentrance,  change  in  the  hours  of  credit 
or  attendance,  pursuit  interruption  and 
termination  of  attendance  of  each 
veteran  or  eligible  person  enrolled  in  an 
approved  course  as  the  Secretary  may 

'  require  and  using  a  form  specified  by 
the  Secretary.  See  paragraphs  (b) 
through  (h)  of  this  section. 

(2)  An  educational  institution  may 
delay  in  reporting  the  enrollment  or 
reenrollment  of  a  vetwan  or  an  eligible 
person  until  the  end  of  the  term,  quarter, 
or  semester  when — 

(i)  The  veteran  or  eligible  person  is 
enrolled  in  a  program  of  independent 
study; 

(ii)  The  veteran  or  eligible  person  is 
pursuing  the  program  on  a  less  than 
half-time  basis; 

(iii)  The  educational  institution  has 
asked  the  Director  of  the  VA  field 
station  of  jurisdiction  in  writing  for 
permission  to  delay  in  making  the 
report;  and 

(iv)  The  Director  of  the  VA  field 
station  of  jurisdiction  has  determined 
that  it  is  not  feasible  for  the  educational 
institution  to  monitor  interruption  or 
termination  of  the  veteran's  or  eligible 
person's  pursuit  of  the  program. 

(3)  An  educational  institution  which 
disagrees  with  a  decision  of  a  Director 
of  a  VA  field  station  ss  to  whether  it 
may  delay  reporting  enrollments  or 
reenroUments  as  provided  in  paragraph 
(a)(2)  of  this  section  may  ask  to  have 
that  decision  reviewed  by  the  Director, 
Vocational  Rehabilitttion  and 
Education  Service.  That  request  must  be 
made  in  writing  to  the  Director  of  the 
VA  field  station  within  one  year  of  the 
date  of  the  letter  notifying  the 
educational  institution  of  the  original 
decision. 

(4)  An  educational  institution  which, 
under  paragraph  (a)(2)  of  this  section,  is 
delaying  the  reporting  of  the  enrolbnent 
or  reenrollment  of  a  veteran  shall 
provide  the  veteran  with  notice  of  the 
delay  at  the  time  that  the  veteran  enrolls 
or  reenrolls. 


(5)  In  addition,  educational 
institutions  must — 

(Authority:  38  U.S.C.  1785;  Pub.  L  99-578) 

(i)  Verify  enrollment  for  each  veteran 
and  eligible  person  receiving  an 
advance  payment;  and 

(ii)  Verify  the  delivery  of  advance 
payment  check  and  education  loan 
check  for  each  veteran  and  eligible 
person  receiving  an  advance  payment  or 
loan. 

(6)  Nothing  in  this  section  or  in  any 
section  in  38  CFR  part  21  shall  be 
construed  as  requiring  any  institution  of 
higher  learning  to  maintain  daily 
attendance  records  for  any  course 
leading  to  a  standard  college  degree. 

(Authority:  38  U.S.C.  1780(d),  1784, 1785, 1798; 
Pub.  L  95-202.  Pub.  L  96-469:  Pub.  L  99-576) 

(b)  Certifications  of  enrollment.  All 
the  reports  required  by  this  paragraph 
shall  be  in  a  form  specified  by  the 
Secretary. 

(1)  VA  requires  that  educational 
institutions  report  all  entrances  and 
reentrances  on  a  certification  of 
enrollment. 

(2)  All  educational  institutions, 
regardlesss  of  the  way  in  which  they  are 
organized,  must  clearly  specify  the 
course  in  which  the  veteran  or  eligible 
person  is  enrolled. 

(3)  Schools  organized  on  a  term, 
quarter  or  semester  basis— 

(i)  May  report  enrollment  for  the  term, 
quarter,  semester,  ordinary  school  year 
plus  the  following  summer  term. 

(ii)  May  not  report  enrollment  for  a 
period  that  exceeds  the  ordinary  school 
year  plus  the  following  siunmer  term. 

(iii)  Must  report  the  dates  for  the 
break  between  terms  if— 

(A)  The  certification  covers  two  or 
more  terms,  and  a  term  ends  and  the 
following  term  does  not  begin  in  the 
same  or  the  next  calendar  month; 

(B)  The  veteran  or  eligible  person 
elects  not  to  be  paid  for  the  intervals 
between  terms; 

(C)  The  certification  covers  two  or 
more  summer  sessions;  or 

(D)  The  certification  covers  at  least 
one  summer  session  and  at  least  one 
term  which  is  not  a  standard  semester 
or  quarter. 

(iv)  Must  submit  a  separate 
enrollment  certification  for  each  term, 
quarter  or  semester  if  the  student — 

(A)  Is  a  veteran  ^r  eligible  person 
pursuing  a  program  on  a  less  than  half- 
time  basis,  or  i 

(B)  Is  a  serviceperson.! 

(Authority:  38  U.S.C  1784(a]:  Pub.  L  99-676) 

(v)  Where  a  veteran  or  an  eligible 
person,'who  is  pursing  a  course  leading 
to  a  standard  college  degree,  transfers 
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between  consecutive  school  terms  from 
one  approved  institution  to  another 
approved  institution,  for  the  purpose  of 
enrolling  in.  and  pursuing,  a  similar 
course  at  the  second  institution,  the 
veteran  or  eligible  person  shall,  for  the 
purpose  of  entitlement  to  the  payment  of 
educational  assistance  allowance  be 
considered  to  be  enrolled  at  the  first 
institution  during  the  interval,  if  the 
interval  does  not  exceed  30  days, 
following  the  termination  date  of  the 
school  term  of  the  first  institution. 

(Authority:  38  U.S.C  1780) 

(c)  Nonpunitive  grade.  A  school  may 
assign  a  nonpunitive  grade  for  a  course 
or  subject  in  which  the  veteran  or 
eligible  person  is  enrolled  even  though 
the  veteran  or  eligible  person  does  not 
withdraw  from  the  Course  or  subject 
When  this  occurs,  the  school  must 
report  the  assignment  of  the  nonpimitive 
grade  in  a  form  specified  by  the 
Secretary  in  time  for  VA  to  receive  it 
before  the  earlier  of  the  following  dates 
is  reached: 

*        *        ♦        *        ♦ 

(d)  Interruptions,  terminations  and 
changes  in  hours  of  credit  or 
attendance.  When  a  veteran  or  eligible 
person  interrupts  or  terminates  his  or 
her  training  for  any  reason,  including 
unsatisfactory  conduct  or  progress,  or 
when  he  or  she  changes  the  number  of 
hours  of  credit  or  attendance,  this  fact 
must  be  reported  to  VA  by  the  school  in 
a  form  specified  by  the  Secretary. 

(1)  If  the  change  in  status  or  change  in 
number  of  hours  of  credit  of  attendance 
occurs  on  a  day  other  than  one 
indicated  by  paragraph  (d)  (2)  or  (3)  of 
this  section,  die  school  will  initiate  a 
report  of  the  change  in  time  for  the  VA 
to  receive  it  writhin  30  days  of  the  date 
on  which  the  change  occurs.  If  ^e 
course  in  which  the  veteran  or  eligible 
person  is  enrolled  does  not  lead  to  a 
standard  college  degree,  and  attendance 
must  be  certified  for  the  course,  the 
school  may  include  the  information  on 
the  monthly  certification  of  attendance. 

(Authority:  38  U.S.C.  1784(a),  1788(a):  Pub.  L 
99-576) 


(e)  Correspondence  courses.  Where 
the  course  in  which  a  veteran  is  enrolled 
under  38  U.S.C.  Chapter  34  or  a  spouse 
or  surviving  spouse  is  enrolled  under  38 
U.S.C.  Chapter  35  is  pursued  exclusively 
by  correspondence,  the  school  will 
report  by  an  endorsement  on  the 
veteran's  or  eligible  spouse's  or 
surviving  spouse's  certification  the 
number  of  lessons  completed  by  the 
veteran,  spouse  or  surviving  spouse  and 
serviced  by  the  school.  Such  reports  will 


be  submitted  quarterly  in  a  form 
specified  by  the  Secretary. 

(Authority:  38  U£.C  1780) 

(f)  Certification.  All  reports  required 
by  diis  paragraph  must  be  in  a  form 
specified  by  the  Secretary. 

(1)  Courses  not  leading  to  a  standard 
college  degree, 

(i)  Except  as  provided  in  this 
paragraph  VA  requires  that  a 
certification  of  attendance  be  submitted 
monthly  for  each  veteran  or  eligible 
person  enrolled  in  a  course  not  leading 
to  a  standard  college  degree.  The  fact 
that  the  course  may  be  pursued  on  a 
quarter,  semester  or  term  basis  will  not 
relieve  the  veteran  or  eligible  person 
and  the  school  of  this  requirement. 
Unless  exempted  by  this  paragraph  this 
requirement  also  applies  to  courses 
measured  on  a  credit-hour  basis.  This 
requirement  does  not  apply  to — 

(A)  Courses  measured  on  a  credit- 
hour  basis  pursuant  to  footnote  6  of 
S  21.4270(a), 

(B)  A  course  pursued  on  a  less  than 
one-half-time  basis, 

(C)  A  course  pursued  by  a 
serviceperson  while  on  active  duty,  or 

(D)  A  correspondence  course  which 
must  meet  the  requirements  of 
paragraph  (e)  of  this  section. 

(Authority:  38  U.S.C.  1780(a)(2),  1788(a)(7); 
Pub.  L  9»-576) 


(h)  Unsatisfactory  progress  or 
conduct  At  times  the  unsatisfactory 
progress  or  conduct  of  a  veteran  or 
eligible  person  is  caused  by  or  results  in 
his  or  her  interruption  or  termination  of 
training.  If  this  occurs,  the  interruption 
or  termination  shall  be  reported  in 
accordance  with  paragraph  (d)  of  this 
section.  If  the  veteran  or  eligible  person 
continues  in  training  despite  malting 
unsatisfactory  progress,  the  fact  of  his  or 
her  unsatisfactory  progress  must  be 
reported  to  VA,  if  such  a  report  is 
required,  within  the  time  allowed  by 
paragraph  (h)(1)  and  (2)  of  this  section  in 
a  form  specified  by  the  Secretary. 

(Authority:  38  U.S.C.  1874) 
•         •         •         •         • 

13.  In  S  21.4204,  paragraph  (a)  is 
revised  to  read  as  follows: 

121,4204    Periodic  CftlflcaBon. 

(a)  Reports  by  schools,  veterans  and 
eligible  persons.  (1)  Except  as  provided 
in  paragraph  (a)(2)  of  this  section  VA 
will  require  verification  of  continued 
enrollment  in  and  pursuit  of  a  course  for 
the  entire  enrollment  period  for — 

(i)  A  veteran  or  eligible  person 
enrolled  in  a  course  which  leads  to  a 
standard  college  degree;  and 


(ii)  A  veteran  or  eligible  person 
pursuing  a  course  not  leading  to  a 
standard  college  degree  wiiich  qualifies 
for  credit-hour  measurement  pursuant  to 
8  21.4270(a).  footnote  S.  of  this  part 

(2)  The  provisions  of  paragraph  (a)(1) 
of  this  section  do  not  apply  to  a  veteran 
or  eligible  person  who— 

(i)  Is  on  active  duty,  or 
(ii)  Is  pursuing  his  or  her  program  of 
education  on  a  less  than  half-time  l>asis. 

(3)  Verification  of  continued 
enrollment  will  be  made  at  least  once 
per  year,  and  in  the  last  month  of 
eimillment  if  the  enrollment  period  ends 
more  than  3  months  after  the  last 
verification.  In  the  case  of  a  veteran  or 
eligible  person  who  completed, 
interrupted  or  terminated  his  or  her 
course,  any  communication  from  the 
student  or  other  authorized  person 
notifying  VA  of  the  veteran's  or  eligible 
person's  completion  of  the  course  as 
scheduled  or  of  an  earlier  termination 
date,  will  be  accepted  to  terminate 
payments  accordingly.  Reports  by  other 
veterans  and  eligible  persons  will  be 
submitted  in  accordance  with 

i  21.4203(e),  (1)  or  (g)  of  this  part 

(Authority:  38  U.S.C  1780(a)(7),  1780(g):  Pub. 
L  99-578) 

•  •        •        *        • 

14.  In  S  21.4230,  paragraph  (e)  is 
revised  to  read  as  follows: 

{21,4230    RequlreiMnts. 

•  •        •        *        * 

(e)  Selection-chapter  35.  VA  will 
approve  a  program  of  educational 
assistance  selected  by  an  eligible  person 
if— 

(1)  It  meets  the  requirements  of 
paragraphs  (a)  and  (b)  or  (c)  of  this 
section,  and 

(2)  The  individual  is  not  already 
qualified  for  the  objective  of  the 
program  of  education. 

(Authority:  38  U.S.C  1721;  Pub.  L  99-578) 


{21,4231    [Rwnoved] 

15.  Section  21.4231  is  removed. 

16.  In  §  21.4232,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 


821,4232 

33U,&C.Gh^tar35. 

(a)  *  *  V 

(3)  Both  the  counseling  psychologist 
and  the  Vocational  Rehabilitation  Panel 
will  assist  in  developing  the  program,  if 
the  counseling  psychologist  has 
previously  determined  that  the  course  is 
in  the  eligible  person's  l>e8t  interest 

(Authority:  38  U.S.C.  1721, 1736;  Pub.  L  99- 
578) 
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17.  In  S  21.4233  paragraphs  (aKl)  and 
(b)(1)  and  (2)  are  revised,  and 
paragraphs  (b)(3)  through  (b)(5)  are 
added  to  read  as  follows: 

921.4233   Combination. 


(a)  *  *  * 

(1)  That  the  alternate  in-school 
periods  of  the  course  are  at  least  as  long 
as  the  alternate  periods  in  the  business 
or  industrial  establishment;  in 
determining  this  relationship  between 
the  two  components  of  the  course, 
training  received  in  a  business  or 
industrial  establishment  diuing  a 
vacation  or  o^icially  scheduled  school 
break  period  shall  be  excluded  from  the 
calculation;  where  the  course  is 
approved  as  continuous  part-time  work 
and  part-time  study  in  combination,  it 
shall  be  measured  on  the  basis  of  the 
ratio  which  each  portion  of  the  training 
bears  to  full  time  as  defined  in 
§  21.4270(c]  of  this  part.  The  institutional 
portion  must  be  at  least  equivalent  to 
one-half  time  training  and  must  be 
combined  with  a  job  training  portion 
su^icient  for  the  combined  training  to 
equal  full  time. 

(Authority:  38  U.S.C.  1882(a)(2)  and  1732(b)) 

(b)  *  •  * 

(1)  Where  the  standards  for 
measurement  of  th^  courses  pursued 
concurrently  in  the  two  schools  are 
different.  VA  will  measure  the  veteran's 
Or  eligible  person's  enrollment  by 
converting  the  units  of  measurement  for 
courses  in  the  second  school  to  the 
equivalent  in  value  expressed  in  units  of 
measurement  required  for  the  courses  in 
the  program  of  education  whidi  the 
veteran  or  eligible  person  is  pursuing  at 
the  primary  institution.  This  conversion 
will  be  accomplished  as  follows. 

(i)  If  VA  measures  the  course  at  the 
primary  institution  on  a  credit-hour 
basis,  including  a  course  which  does  not 
lead  to  a  standard  college  degree,  which 
is  being  measured  on  a  credit-hour  basis 
as  provided  in  S  21.4270(a),  footnote  6  of 
this  part,  and — 

(A)  VA  measures  the  course  in  the 
second  school  on  a  mixed  basis  as 
provided  in  S  21.4270(b)  of  this  part,  VA 
will  add  to  the  credit  hours  the  veteran 
or  eligible  person  is  pursuing  at  the 
primary  institution  the  credit  hours 
attributable  to  any  course  the  veteran  or 
eligible  person  is  pursuing  at  the  second 
school  which  VA  could  measure  on  a 
credit-hour  basis.  The  clock  hours 
attributable  to  the  other  courses  pursued 
at  the  second  school  will  be  converted 
to  credit  hours; 

(B)  VA  measures  the  coiu^es  at  the 
second  school  on  a  clock-hour  basis,  the 


clock  hours  will  be  converted  to  credit 
hours. 

(ii)  If  VA  measures  the  course  at  the 
primary  institution  oo  a  mixed  basis  as 
provided  in  9  21.4270(b)  of  this  part 
and — 

(A)  VA  measures  the  course  at  the 
second  school  on  a  credit-hour  basis,  the 
credit  hours  pursued  at  the  second 
school  will  be  added  to  the  credit  hours 
the  veteran  or  eligible  person  is  pursuing 
at  the  primary  instititfion  and  the 
resulting  credit  hours  will  be  used  in 
making  the  calculations  required  by 

9  21.4270(b)  of  this  part; 

(B)  VA  measures  the  courses  at  the 
second  school  on  a  clock-hour  basis,  the 
clock  hours  being  pursued  at  the  second 
school  will  be  added  to  those  pursued  at 
the  primary  institution  before  making 
the  calculations  required  by  9  21.4270(b) 
of  this  part. 

(iii)  If  VA  measures  the  courses 
pursued  at  the  primary  institution  on  a 
clock-hour  basis,  and 

(A)  VA  measures  the  courses  pursued 
at  the  second  school  on  a  mixed  basis, 
the  courses  pursued  at  the  second 
school  which  VA  can  measure  on  a 
credit-hour  basis  for  at  least  one 
program  at  the  second  school  will  be 
converted  to  clock  hours  and  the 
resulting  clock  hours  added  to  determine 
the  veteran's  or  eligible  person's  training 
time;  or 

(B)  VA  measures  the  courses  pursued 
at  the  second  school  on  a  credit-hour 
basis,  including  courses  which  qualify 
for  credit-hour  measurement  on  the 
basis  of  9  21.4270(a),  footnote  6.  of  this 
part,  VA  will  convert  the  credit  hours  to 
clock  hours  to  determine  the  veteran's 
training  time. 

(2)  If  the  provisions  of  paragraph 
(b)(1)  of  this  section  require  VA  to 
convert  clock  hours  to  credit  hours,  it 
will  do  so  by — 

(i)  Dividing  the  number  of  credit  hours 
which  VA  considers  to  be  full-time  at 
the  educational  institution  whose 
courses  are  measured  on  a  credit-hour 
basis  by  the  number  of  clock  hours 
which  are  full-time  at  the  educational 
institution  whose  courses  are  measured 
on  a  clock-hour  basis;  and 

(ii)  Multiplying  each  clock  hour  of 
attendance  by  the  decimal  determined 
in  paragraph  (b)(2)(i)  of  this  section.  VA 
will  drop  all  fractional  hours. 

(3)  If  the  provisions  of  paragraph 
(b)(1)  of  this  section  require  VA  to 
convert  credit  hours  to  clock  hours,  it 
will  do  so  by — 

(i)  Dividing  the  number  of  clock  hours 
which  VA  considers  to  be  full-time  at 
the  educational  institution  whose 
courses  are  measured  on  a  clock-hour 
basis  by  the  number  of  credit  hours 


which  are  full-time  at  ttie  educational 
institution  whose  courses  are  measured 
on  a  credit-hour  basis;  aad 

(ii)  Multiplying  each  credit  hour  by  the 
number  determined  in  paragraph 
(b)(3Ki)  of  this  section.  VA  will  drop  all 
fractional  hours. 

(4)  Where  the  standards  for 
measurement  of  the  courees  pursued 
concurrently  in  the  two  schools  are  the 
same,  VA  will  measure  the  veteran's  or 
eligible  person's  enrollment  by  adding 
together  the  units  of  measurement  for 
the  courses  in  the  second  school  to  the 
units  of  measurement  for  the  courses  in 
the  primary  institution.  The  standard  for 
full  time  will  be  the  full-time  standard 
for  the  courses  at  the  primary 
institution.  If  courses  at  both  schools  are 
measured  on  a  mixed  basis  so  that  the 
provisions  of  9  21.4270(b)  of  this  part 
must  be  applied  to  the  enrollment.  VA 
will  separately  add  the  credit  hours  and 
the  clock  hours  first,  and  then  apply  the 
provisions  of  9  21.4270(b)  of  this  part.  In 
applying  those  provisionsi  VA  will  use 
the  standard  for  full  time  at  the  primary 
institution. 

(5)  Periodic  certifications  of  training 
will  be  required  from  the  veteran  and 
each  of  the  schools  where  concurrent 
enrollment  is  approved  in  a  course 
which  does  not  lead  to  a  sfandard 
college  degree  and  to  which  the 
measurement  provisions  of  9  21.4270(a), 
footnote  6,  of  this  part  do  not  apply.  (See 
99  21.4203  and  21.4204.) 

(Authority:  38  U.S.C.  1788) 


18.  In  9  21.4264  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

9  21.4264    Farm  cooperative  courses. 


(c)  *  •  • 

(2)  The  time  involved  in  field  trips  and 
individual  and  group  instruction, 
sponsored  and  conducted  by  the 
educational  institution  offering  farm 
cooperative  courses  may  be  counted 
toward  meeting  the  clock-hour 
requirements.  See  9  21.4270(c]  of  this 
part  for  measurement  of  farm 
cooperative  courses.       | 

(Authority:  38  U.S.C.  1682, 1732) 

***** 

19.  In  9  21.4270,  the  table  entitled 
"Courses"  in  paragraph  (a)  is  revised; 
new  paragraph  (c)  is  added;  the  table 
titled  "Courses"  in  paragraph  (b)  is 
moved  to  the  newly  added  paragraph  (c) 
and  the  remaining  portion  of  paragraph 
(b)  is  revised  to  read  as  follows: 

§  21.4270    Measurenwnt  of  course*. 

(a)  *  *  * 
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Courses 


Kind  of  sctiool 


Trade  or  iechnical- 
r«onaccrBdtted 
fmckides  ooRege 
courses  rM  leadkig 
to  a  standhig  end 
degree.)' 


Trade  or  technical- 
accredHed  (includet 
coNege  courees  not 
leadngtoa 
standard  degree).' 


I  I'   ill    ■  rih  n  nl 

rngn  aciKXii 
nonaccredited. 


High  school 
accredited. 


Elementary  school 
nonaccredited.' 


Elementary  school 
accredited.' 


Kindotcouree 


Shop  practice  an 
integral  part  of 


Theory  and  dan 
instruction 
predominates.*' 


Stiop  practice  an 
intregal  part  of 
cour»e.»*' 


Theory  and  class 

Instruction 

predominatea.*-^*' 
,  ■'— .-  — .^ — ■  —  . 
nign  acnooi  oipioma 

orequivalenl*' 


High  sctiool  diploma 
or  equivalenL** 


High  school 
preparatory.* 


FuRtima 


..do».. 


30  dock  hours 
anonaance  wnn  not 
more  than  2Vt 
tKxn  rest  period 
aMoMfanoe  and  rxM 
more  than  S  Iwura 
of  supervised  study. 

25  dock  houre  net 
instruction  and  not 
more  than  S  houre 
of  supenrised  study. 


22  ctock  houre 

attendance  with  not 

more  than  2H 

twure  rest  period 

aJkwance. 
18  dock  houre  net 

instruction. 

2S  dock  houre  net 
instruction  arxi  not 
more  than  5  tioure 
of  supervised  study 
or  4  units  par  year 
or  equivalent 

18  dock  twure  net 
instruction  or  4 
units  per  year  or 
equivaiem 

25  dock  houre  rwt 
instruction  and  not 
more  than  Shoure 
of  supenrised  study. 


18  dock  tKxire  net 
instruction. 


%  time 


22  through  29  dock 
twure  attendance 
with  not  more  ttian 
2  twure  rest  period 
aNowance  and  not 
more  than  3K 
houre  of  supenwied 
study. 

18  through  24  dock 
twure  net 
instruction  and  rwt 
more  tiian  3% 
houre  of  supervised 
study. 

16  through  21  dock 
houre  attervterwe 
with  rwt  rrwre  ttwn 
2  twure  rest  period 


M 


13  through  17  dock 
hours  n0t 
instnictton. 

18  through  24  dock 
twure  net 
instruction  and  rwt 
morettian3% 
houre  of  superviaed 
study  or  3  units  per 
year  or  equivalent 

13  ttvough  17  dock 
Iwure  net 
Instruction  or  3 
units  per  year  or 
equivalent 

18  through  24  dock 
houre  net 
instruction  arxi  rwt 
more  than  3% 
houre  of  supervised 
study. 

13  ttwough  17  dock 
txxjre  rat 
inalructwn. 


15  through  21  dock 
twure  attandarwe 
with  rwt  mora  than 
IK  houre  rest 
period  aSowaiwa 
and  rwl  more  ttian 
2M  houre  of 
supervised  study. 

12  through  17  dock 
twure  rwt 
instruction  arK)  rwt 
more  ttian  2W 
houre  of  superviaed 
study. 

11  thn]ugh15dock 
houn  fltton(teno8 
with  not  mora  thsn 
1\^hDurtrait 


UMtfMn  %lme 
fnora  thfln  H  Inw 


9  through  12  ck}ck 
houra  rat 
Initniction. 

12  through  17  dock 
houre  rwt 
instruction  and  rwt 
morettian2V% 
twure  off  supervised 
study  or  2  units  per 
yeer  or  equivalent 

9  through  12  dock 
iwure  rwt 
Instruction  or  2 
units  per  year  or 
equivalent 

12  through  17  dock 
Iwure  iwt 
instruction  and  rwt 
more  ttwn  2W 
houre  of  supervised 
study. 

9  through  12  dock 
houre  net 
instruction. 


8  ttvough  14  dock 
iwure  attsrvSarwe 
with  rwt  more  ttien 
%  tww  rest  period 
aSowarKe  arid  rwt 
more  ttwn  ¥»  hour 
of  supervised  Study. 

7through11  dock 
twure  rwt 
Irwtruction  and  rwt 
nwrethanm 
iwure  of  iupervised 
study. 

6  through  10  dock 
iwure  attendarwe 
with  rwt  more  than 
Vt  twur  rest  period 


Ktbrn  arises 


1  ffvough  7  dock 
houre 


5  through  8  dock 
twure  rwt 
irwtiuctlon. 

7  ttvough  11  dock 
twure  rwt 
Instruction  and  rwt 
more  than  ^Vt 
iwure  of  supervised 
study  or  1  unit  per 


5  ttvough  8  dock 

twure  rwt 

irwtruction  or  1  urM 

per  yeer  or 

equivalent 
7  ttvough  11  dock 

twure  rwt 

JrwSudion  and  not 

more  ttwn  ^  twur 

5  ttvough  8  dock 
twure  rwt 
irwtrudwn. 


1  Svou^  6  dock 
tMxn  rwt 
irwtnjction. 


1  ttvough  5  dock 
houre 
attendarwe. 


1  ttvough  4  dock 

twure  rwt 

Irwtructwn. 
1  ttvough  6  dock 

twure  rwt 

Irwtruction. 


1  through  4  dock 
twure  rwt 
Inatrudion. 


1  ttvough  8  dock 
twure  rwt 
Instruction. 


1  ttvough  4  dock 
twure  rwt 
irwtruction. 


'An  educattonal  iiwtitulk)ii  offering  coursse  not 
indteated  tor  collegiate  undergraduate  courees " 
academic  portions  of  such  courses  require 

semester  how  of  crsdtt.  (2)  the  latwratory  portiona  off  audi  ooureee  are  measurad  on  a  minimum  of  2  houre  of  atlandenoe  per  week  tor  JMCh  quertsr  or  ssmestsr  how 
of  cradB.  and  (3)  the  shop  portions  off  such  courses  are  nwasursd  on  a  minimum  off  3  houre  of  attendance  per  week  tar  eadt  quarter  or  sameater  hour  of  aed».  An 
„!. — u — I : — ^^ t-j .  .—J, —  . . — ^__^ ^ ^  _      ^.     "    '   M  inftrslsil  lor 


rsss  rvM  ieedkw  to  a  at 
a  in  paragraph  (b)  of  this 
outside  preparation  and 


standard  college  degree  may  measure  such  courses  on  a  quarter-  or  aemeetsr-hour 
aecoon  nr  an  ervoHtrwni  or  rservosmeni  wrscn  iwgvw  oerore  May  co,  iobb,  pravweo:  (i)  irw 
are  measured  on  a  minimum  of  50  minutea  rwt  of  Irwsuction  par  weak  for  each  quarter  or 


educatonal  institulkin  offenng  courses  not  iaadbw  to  a  standard  ooHage  degree  may  measure  such  courses  on  a  quarter-  or  semeelsr-how 

ooNogMe  undergraduato  oouries  Ir;  paragraph  (b)  off  this  section  tor  an  enroWment  or  reenroBment  whwh  begins  Msr  ktay  19,  1988,  provided:  (1)  The  aeademie 


portions  of  such  courses  require  outaide  praparetkin  and  are  measured  on  a  minimum  off  50  minutoa  net  of  Inatfiiction  per  week  tor  each  quarter  or  siwnestsr  hour  off 
credtt,  (^  the  laboratory  porttgns  off  such  oouraas  are  ineaaurad  on  a  minimum  off  2  houre  (w  two  SOfliinulo  pertods)  of  attendance  per  week  tor  each  quartor  or 


semester  hour  off  credit  and  (3)  the  shop  porttona  of  audi  courses  are  measured  on  a  minimum  of  3  houre  of  attendance  per  week  tor  each  quarter  or  sswsrtsr  how 

I  be  oonektorad  a  fuH-tinw  courae  when  less  then  22  houre  psr  week  of  attendance  is  requirsd.  Mot  more  than  2  houre  real 


part  of  fuR  time  ooureee;  1 M  houre  tor  three  quarter-time  courees  off  16-21  dock 
than  half-time  ooureee  of  6-10  dock  hours;  no  rest  pertod  she!  be  altowed  for 


J  twure  of  attendarwe  per  week  tor  each  quarter  or 

of  credtt.  In  no  event  shaM  such  coursee  be  ooneiderad  a  fuR-tbrw  courae       '  —  -  ~ 

period  she!  be  altowed  per  week  for  courses  in  which  shop  practioe  la  an 

hours;  1  hour  tor  one-twjMime  coursee  of  11-15  dock  hours;  or  Vk  hour  for 

courses  of  less  ttwn  6  dock  iwure  of  attendarwe. 
(Authority:  38  U.S.C.  1788;  Pub.  L  100-322) 

*  In  meaauring  net  instnidton  there  wM  be  Mkided  customary  intervala  not  to  exceed  10  minulee  between  daasos.  Shop  practioe ,. 

Supervised  instrudion  periods  JnechooTs  shops,  in  fann  cooperate  prograira  and  the  time  involved  in  field  tiipe  and  indMdualwW  groi;p  nstnjction  mey  be  induded 
n  cornpuling  ttw  dock  Iwur  requlrenwi'its. 

*  Supervieed  study  must  Iw  enduded. 

«  Diptoma  course  or  equlvaient  based  on  completion  of  16  instrudton  units.  If  student  Is  pursuing  a  course  at  a  rale  whtoh  wouM  reeuR  in  an  accredWed  academic 
high  edwd  diptoma  at  the  and  of  4  ordkwiy  school  yaars,  he  or  she  is  oonektored  in  lulMime  tTMwig.  High  schod  diptoma  courses  or  equivalent  avaUMe  only  lor 
cA«rtere  32  and  34  and  algUe  spouses  wdswvMng  spouses  under  Chiller  25. 

*  OiptotTW  course  or  equivatore  baaed  on  oompleBon  of  16  inetructton  units.  High  edwd  diptonw  coursee  or  equivrierM  we  avdUbia  only  tor  Chaplere  3^ 
and  aiyito  spouses  and  sunviying  apouses  under  Owpter  SB. ___._^  _. 

*  VA  wM  measure  ttw  vatoran's  or  eligMe  pereon'a  ervoSnwnt  In  a  course  rvx  leadtog  to  a  standard  college  degree  on  a  crvdH  tww  twsls  wlwrwver  el  ttw 
condittona  Islad  in  thia  tootnoto  are  rwt  Tlw  veteran  or  eligtoW  person  is  enroSed  In  a  cowse  whteh  is  offered  durtng  fte  echod  yeer  by  a  fully  accredaed  inetilu^ 
off  higher  ieaming  in  rseUetwe  or)  a  standard  quarter  or  aeineeter  Iwur  beaia,  and  the  course  Is  ivpreved  pureuwM  to  38  U.S.a  1775.  A  metorHy  off  the  lold  credHs 


roved  pursuai<  to  38  U.8.C. 
r  flfigtow  p0raon*s  ^woNmsfil 
engraph).  VA  wM  nly  the 


rsquied  tor  the  course  la  dartvsd  from  unit  courses  or  subiecis  offered  by  that  ineStulton  of  higher  learning  aa  part  of  the  course,  approved  i 

1775,  leadkig  to  a  single  standard  ooMege  degree.  When  al  of  the  condWona  off  iNa  loolnole  era  met  the  VA  wM  measura  the  veteran's  or  eigU 

in  the  same  manner  as  coHeglato  undergraduato  coursee  are  measured  in  paragraph  (c)  of  this  section  (indudHtg  footnote  2  to  that  paragraph). 

provistons  of  i21.4272(e)  of  Ms  part  and  msaaure  these  courses  as  though  they  were  undergraduato  coursee  uaing  the  "nomwl  method,"  when  apprqpriato.  VA  wM 

apply  the  provlatona  of  1 21 .4272(1)  of  thia  p«t  if  one  or  more  of  the  veteran's  or  eigibto  peraon's  coursee  have  insuffident  standwd  daaa  aassions;  and  VA  wW  apply 

1 21.4272(g)  of  thie  part  if  one  or  more  of  the  veteran's  or  eligible  person's  courses  era  orlered  durtog  a  nonatandanl  lenn. 

Authority:  38  U.S.C.  1788(e)(7);  Pub.  L  98-676) 

*  VA  wil  measure  the  veteran's  or  eHgbto  person's  enrolnwnt  as  provided  In  paragrsph  (b)  of  thia  aection  when  the  provisions  off  that  paragraph  are  mat 

(Authority:  38  U.S.C.  1788(e);  Pub.  L99-«7iB) 


Fadwal  Re^bter  /  Vol.  54.  No.  158  /  Thureday.  August  17.  1989  /  Rules  and  Regulationg 


(b)  Mixed  credit-hour  and  dock-hour 
measurement  (1)  When  a  course  not 
leading  to  a  standard  college  degree  in 
which  the  veteran  or  eligible  person  is 
enrolled  cannot  qualify  for  credit-hour 
measurement  under  either  footnote  1  or 
footnote  6  of  paragraph  (a)  of  this 
section,  VA  will  measiue  the  course  on 
a  combined  clock-hour  and  credit-hour 
basis  when  the  provisions  of  this 
paragraph  are  met. 

(i)  The  course  in  which  the  veteran  or 
eligible  person  is  enrolled— 

(A)  Is  offered  by  an  institution  of 
higher  learning,  and 

(B)  Does  not  lead  to  a  standard 
college  degree;  and 

(ii)  The  institution  of  higher  learning 
requires  as  part  of  the  reservist's 
program  of  education  one  or  more  unit 
subjects  for  which  credit  is  granted 
toward  a  standard  college  degree;  and 

(2)  VA  will  apply— 

(i]  The  provisions  of  paragraph  (c)  of 
this  section  and  the  provisions  8  21.4272 


(e),  (f)  and  (g]  of  diis  part,  where 
appropriate,  to  the  porfion  of  the 
veteran's  or  eligible  person's  enrollment 
consisting  of  the  unit  sabject  or  subjects 
described  in  paragraph  (b)(l)(ii)  of  this 
section  measured  on  a  credit-hour  basis, 
and 

(ii)  The  provisions  of  paragraph  (a)  of 
this  section  to  the  portion  of  the 
veteran's  or  eligible  person's  enrollment 
which  is  being  measured  on  a  clock-hour 
basis. 

(3)  For  a  veteran  or  eligible  person 
enrolled  in  a  school  where  12  credit 
hours  are  normally  full-time,  and  where 
the  courses  which  must  be  measured  on 
a  clock-hour  basis'  would  normally 
require  18  clock  hours  net  instruction 
because  the  course  is  accredited  and 
theory  and  class  instruction 
predominate  as  provided  in  paragraph 
(f)(2]  of  this  section,  VA  will  measure 
enrollment  as  provided  in  the  following 
table.  Clock  hours  in  the  table  include 


customary  intervals  not  to  exceed  10 
minutes  between  classes.  Shop  practices 
and  rest  periods  are  excluded. 
Supervised  instruction  periods  in 
schools'  shops  and  the  time  involved  in 
field  trips  and  individual  and  group 
instruction  may  be  included  in 
computing  the  clock-hour  requirements. 
Credit  hours  in  this  table  refer  to  credit 
hours  pursued  during  a  semester  or 
quarter  as  defined  in  §  21.4200(b]  of  this 
part.  If  the  semester  or  quarter  is  not  one 
which  meets  the  definition  of 
S  21.4200(b)  of  this  part,  before  using  the 
table  VA  will  convert  the  credit  hours 
being  pursued  by  the  veteran  or  eligible 
person  to  equivalent  credit  hours  using 
the  procedure  found  in  §  21.4272(g)  of 
this  part.  If  there  are  insufficient  class 
sessions  to  support  the  credit  hours  in 
which  the  veteran  or  eligible  person  is 
enrolled,  VA  will  use  the  class  sessions 
as  a  basis  for  measurement  as  described 
in  S  21.4272(f)(2]  of  this  part. 


CradR  hour  •nroHment 


RBQuired  clock  houfs  fof  6ach  training  Ivtib 


Fulttrae 


3/4  time 


1/2  time 


Less  then  1/2  Ixit  mors 
than  1/4  tnw 


1/4 


1  Cf8dtt  hour 

2  Cfwflt  hours.-. 

3  crodK  hours.... 

4  cfsdH  hours .... 

5  crsdl  hours. ». 

6  cndR  hours .... 

7  crsdK  hours .». 
6  CfSdH  hours .... 

9  cradR  hours.... 

10  crsdN  hours.. 

11  crscSt  hours.. 


16  or  mors  dock  hours 

net  msvucoori. 
15  or  mors  clock  hours 

noi  trisiruciiori. 
13  or  mors  dock  hours 

nsi  iisiruciion. 
12  or  mors  dock  hours 

nn  nsnucDori. 
10  or  mors  dock  hours 

fMt  Instruction. 

0  or  mors  dock  hours 
nsi  msvucson. 

7  or  mors  dock  hours 

nsi  nssuooon. 
6  or  mors  dock  hours 

nst  insvucttorv 
4  or  mors  dock  hours 

rwt  imtructen. 
3  or  mors  dock  hours 

nsi  nwucoon. 

1  or  mors  dock  hours 
nei  Risinjcuon. 


11  to  15  dock  hours  net 

instniction. 
10  to  14  ctock  hours  net 

instruction. 
9  to  12  dock  hours  net 

instruction. 
7  to  11  dock  hours  net 

Iratruction. 
6  to  9  dock  hours  net 

instruction. 
4  to  8  dock  hours  net 

instnjctkm. 
3  to  6  dock  hours  net 

Instruction. 
1  to  S  dock  hours  net 

instruction. 
OtoSdock  hours  net 

imnjcson. 
0to2dock  hours  net 

instruction. 
0  dock  hours ~ 


7  to  10  dock  hours  net 

.  instniction. 

6  to  9  dock  hours  net 

instructioa 
4  to  6  dock  hours  net 

Instruction. 
3  to  6  dock  hours  net 

instructiort 
1  toSdock  hours  net 

instruction. 
0  to  3  ctock  hours  net 

Instructton. 
0  to  2  dock  hours  net 

instruction. 
0  dock  hours 


(•)■■ 


3  to  6  dock  hours  net 

iratructkxL 
2  to  S  dock  hours  net 

instruction. 
1  to  3  dock  hours  net 

Instruction. 
0  to  2  dock  hours  net 

instruction. 
0  dock  hours 


{•) 


0  to  2  dock  hours  I 

instniction. 
Oto  1  dockhoursi 

iratuctiort 
0  dock  hours. 


(') 
(') 
(') 
(') 
«') 
(•) 
(') 
(') 


>  htot  spplicabte. 

(4)  For  a  veteran  or  eligible  person 
enrolled  in  a  school  where  12  credit 
hours  are  normally  full-time,  and  where 
the  courses  which  must  be  measured  on 
a  clock-hour  basis  wo\ild  normally 
require  22  clock  haws  net  instruction 
because  the  course  is  accredited  and 
shop  practice  predominates,  VA  will 
measure  enrollment  as  provided  in  the 
following  table.  Supervised  study  is 


excluded  from  the  clock  hours  included 
in  this  table.  Credit  hours  in  this  table 
refer  to  credit  hours  pursued  during  a 
semester  or  quarter  as  defined  in 
S  21.4200(b)  of  this  part  If  the  semester 
or  quarter  is  not  one  which  meets  the 
definition  of  S  21.420Q(b)  of  this  part 
before  using  the  table,  VA  will  convert 
the  credit  hours  being  pursued  by  the 
veteran  of  eligible  person  to  equivalent 


credit  hours  using  the  procediuv  found 
in  9  21.4272(g]  of  this  part  If  there  are 
insufficient  class  sessions  to  support  the 
credit  hours  in  which  the  veteran  or 
eligible  person  is  enrolled.  VA  will  use 
the  class  sessions  as  a  basis  for 
measurement  as  described  in 
%  21.4272(f)(2)  of  this  part 
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Crsdtt  hour  enroSmsnl 


1  credit  hour. 


2  credK  hour.. 


3  credit  hour.. 


4  crsdtt  hour. 


5  credit  hour.... 


ScredHhour. 


7  credit  hour., 


8  credit  hour., 


9  credit  hour.. 


10  credit  hour.. 


11  credtthour.. 


Fulflrm 


20  or  mom  dock  houn 
■ttendance  wHh  vtol 
more  then  2K  houn 


18  or  mors  ctock  hours 
susnoMos  wwi  not 
more  then  2  hours  rest 


16  or  mon  ctock  hows 
ansndanos  with  not 
more  then  IK  hours 


15  or  more  ctock  hours 
stlsndsnoe  with  iwt 
more  than  IK  hours 
rest  peitod  altowanoe. 

13  or  more  dock  hours 
attandanoe  wkh  not 
more  thaniM  houn 


11  or  more  dock  houn 
attendance  with  rat 
more  than  IK  houn 


B  or  mors  ctock  houn 
attervlanoe  wMh  mt 
more  than  1  hour  rest 


7  or  more  ctock  houn 
attendance  wNh  rat 
more  than  K  hour  rest 


5  or  more  dock  houn 
attendance  with  rat 
more  than  Khourrsst 
period  allowance. 

4  or  more  dock  houn 
allsndaraa  vsSi  not 
more  Itian  K  hour  rest 


2  or  more  ctock  houn 
attendance  with  rat 
more  than  K  hour  rest 
period  aHowance. 


14  to19  dock  houn 
atlsndarae  with  not 
moreffwnmhoun 


12to  17  ctock  houn 
allsndaras  wUh  rat 
morethanlKhows 


11  to  15  dock  houn 
attendance  sMi  rat 
more  than  1 H  houn 
rest  pertod  aNowanoe. 

9to14ctockhoun 
■nenaance  wiin  not 
more  than  1  Vd  houn 


7  to  12  dock  houn 
attendance  with  not 
more  than  l  hour  leat 
pertod  aNowanoe. 

5  to  10  dock  houn 
attendance  with  not 
more  than  K  hour  reel 
pertod  aflowanoa. 

3to8dockhoure 
attendarae  with  rat 
mora  than  Mhourreet 


2to6dockhoure 
attendartoe  with  rwt 
more  than  Khourrest 
period  altowanoa. 

0to4dockhoure 
attendance: 


OtoSdockhoun 
attendance. 


Otoldockhoun 
attendance. 


dock  houn  lor  each  Mning  Sme 


K 


9  to  13  dock  houn 
•nsrvMnos  wm\  noi 
mors  tfisn  1  hour  rsst 


7 19  11  dock  hours 
stiMosncs  wHh  not 
mors  ttisn  %  hour  rsst 
peraoasowaraa. 

5  to  10  dock  houn 
SDsnasitoe  with  rat 
more  than  K  hour  rsst 


4to8ctoekhoun 
■nsnoaitoe  wim  net 
moretian  Vbhourn 


2  to  6  dock  houn 
attendance  wHh  rat 
(rare  Ihan  K  how  ra 
period  allowance. 

0to4dockhoun 
attendance. 


0to2dockhoun 


Otol  dock  houn 
atterxiaftoe. 


{•).. 


(•)- 


(')- 


'Not 


Lass  than  K  but  more 


4toecteckhows 
susnosnos  smr  nd 
morettanKhowi 


3  to  6  dock  hows 
attendance  with  rat 
more  than  Khowra 


1  k)<  ctock  hows 
attendarae  with  rat 
more  than  Khowra 


0to3dockhoure 
attendanca 


Otoldockhow 


(').. 


(•).. 


(').. 


(').. 


(').. 


OtoSetockhoun 


0  to  2  dock  hows 


0  dock  hows 


(•) 


(•) 


r) 


(*) 


(') 


(') 


(') 


(') 


(5)  VA  will  measure  an  enroUment  as 
provided  in  this  paragraph  when  the 
provisions  of  paragraph  (b)(l]  of  this 
section  apply  to  the  enrollment,  but 
neither  the  provisions  of  paragraph 
(b)(3)  nor  (4)  apply.  Tliie  may  occur 
when  either  the  courses  which  must  be 
measured  on  a  clock-hour  basis 
normally  require  neither  18  clock  hours 
attendance  nor  22  clock  hours  net 
instruction,  or  12  credit  hours  are  not 
normally  full-time  at  the  school  or  both. 
Credit  hours  in  this  paragraph  refer  to 
credit  hours  pursued  during  a  semester 
or  quarter  as  defirod  in  {  21.4200(b)  of 
this  part  If  the  semester  or  quarter  is 
not  one  which  is  defined  in  S  21.4200(b) 
of  this  part,  before  using  the  procedure 
in  this  paragraph  VA  will  convert  the 
credit  hours  being  pursued  by  the 
veteran  or  eligible  person  to  equivalent 
credit  hours  using  the  procedure  fotmd 
in  §  21.4272(g)  of  this  part.  If  there  are 
insufficient  class  sessions  to  support  the 
credit  hours  in  which  the  veteran  or 


eligible  person  is  enrolled,  VA  will  use 
the  class  sessions  as  a  basis  for 
measurement  as  decribed  in 
8  21.4272(f)(2)  of  this  part  VA  will— 

(i)  Divide  the  number  of  credit  hours 
in  which  the  veteran  or  eligible  person  is 
enrolled  by  the  nimiber  of  credit  hours 
normally  considered  full  time  at  the 
school; 

(ii)  Multiply  the  percentage 
determined  in  paragraph  (b](5)(i]  of  this 
section  by  the  number  of  clock  hours  of 
attendance  or  net  instruction,  as 
approiHiate,  which  paragraph  (a)  of  this 
section  requires  for  each  training  time; 

(iii)  Subtract  the  result  determined  in 
paragraph  (b)(5)(ii)  of  this  section  from 
the  minimtim  nimiber  of  dock  hours  of 
attendance  or  net  instruction,  as 
appropriate,  which  paragraph  (a)  of  this 
section  requires  for  each  training  time 
(rounding  to  the  nearest  clock  hour  and 
dropping  fractions  of  one-half  hour  to 
the  next  lower  clock  hour). 


(iv)  Multiply  the  length  of  time  (if  any) 
provided  in  paragraph  (a)  of  this  section 
for  a  rest  period  allowance  by  the 
percentage  determined  in  paragraph 
(b)(5)(i)  of  this  section: 

(v)  Subtract  the  length  of  time 
determined  in  paragraph  (b)(5)(iv)  of 
this  section  fit)m  the  lengUi  of  time 
determined  in  paragraph  (f)  of  this 
section  for  a  rest  period  allowance 
(rounding  to  the  nearest  quarter-hour 
and  dropping  fractions  of  7V%  minutes  to 
the  next  lower  quarter-hour);  and 

(vi)  Measiu«  the  eruollment  on  die 
basis  of  the  greatest  training  time 
permitted  by  the  number  of  cdock  hours 
in  which  the  veteran  or  eligible  person  is 
enrolled  and  the  length  of  his  or  her  rest 
period  allowance. 

(Authority:  38  U.S.C  1788(e):  Pab.  L  99-676) 

(c)  Collegiate  graduate,  professional 
and  on-the-job  training  courses. 
Collegiate  graduate,  professional  and 
on-the-job  training  courses  shall  be 


I 
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tions 


measured  as  stated  in  this  table.  This 
shall  be  used  for  measurement  of 
collegiate  undergraduate  courses  subject 
to  all  the  measurement  criteria  of 
S  21.4272.  Clock  hours  and  sessions 
mentioned  in  this  table  mean  clock 
hours  and  class  sessions  per  week. 

(Authority:  38  U.S.C.  1682, 1732. 1777, 1787. 
1788) 

20.  In  9  21.4271  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

821.4271    Trad*  or  tachnlcal— high 


(f)  Course  measurement;  insufficient 
standard  class  sessions. 


(a]  Shop  practice  predominates. 
Except  as  provided  in  S  21.4270(a). 
footnotes  1, 6  and  7  of  this  part,  trade  or 
technical  coivses  which  include  shop 
practice  as  an  integral  part  of  the 
course,  will  be  measured  on  a  basis  of 
clock  hours  of  attendance  per  week. 
This  includes  such  courses  under  the 
supervision  of  a  college  or  university 
where  credit  is  not  given  towards  a 
standard  college  degree. 

(Authority:  38  U.S.C  1788(a),  1788(e);  Pub.  L 
99-876) 

(b)  Theoretical  or  classroom 
inatrvction  predominates.  Except  as 
provided  in  9  21.4270(a],  footnotes  1, 6 
and  7  of  this  part,  a  technical  course  in 
which  theoretical  or  classroom 
instruction  constitutes  more  than  50 
percent  of  the  required  hours  per  week, 
will  be  measured  on  the  basis  of  clock 
hours  of  net  instruction  per  week.  This 
includes  such  courses  given  by  a  college 
or  university  for  which  credit  is  not 
granted  towards  a  standard  college 
degree. 

(Authority:  38  U.S-C  1788(a),  1788(e);  Pub.  L 
98-876) 


21.  In  9  21.4272,  paragraph  (c)  is 
removed  and  reserved,  paragraphs  (d), 
(e).  (f)(2)(i),  (f)(3Kiii),  (g)(3).  (i)(l)(i),  and 
(i)(l)(iii)  are  revised  to  read  as  follows: 

121.4272    CoNfllato  cow—  m— urewnt 
•        •        •        «        • 

(d)  Course  measurement  general. 
When  an  undergraduate  course  qualiHes 
for  credit-hour  measurement,  VA  will 
measure  it  according  to  the  table 
contained  in  9  21.4270(c)  of  this  part. 

(Authority:  38  U.S.C  1788(a);  Pub.  L  g»-«7e) 

(e)  Course  measurement  normal 
method.  VA  will  use  the  table  in 

9  21.4270(c)  of  this  part  for  measurement 
of  a  collegiate  undergraduate  course 
without  adjusting  the  credit  hours 
assigned  by  a  school  when  the  course  is 
one  of  the  following. 


(2)  •  *  * 
(i)  VA  will  determine  training  time  for 

those  weeks  by  using  the  table  in 
9  21.4270(c)  of  this  part  without 
adjustment  when  the  published 
accrediting  standards  of  the  accrediting 
agency  that  accredits  the  course  or  the 
educational  institution  offering  the 
course  permit  a  class  session  which  is 
somewhat  shorter  tiian  that  stated  in 
9  21.4200(g)  of  this  part  while  requiring 
an  overall  level  of  educational  pursuit 
that  approximates  the  level  required  by 
courses  offered  on  a  standard  quarter- 
or  semester-basis. 

(Authority:  38  U.S.C.  1788(b);  Pub.  L.  »-578) 

•  *         *         *         * 

(3)  •  *  * 

(iii)  Considering  the  standard  class 
sessions  to  be  the  same  as  credit  hours 
for  the  purpose  of  using  the  table  in 
9  21.4270(c)  of  this  part  to  determine 
training  time  for  the  week. 

(Authority:  38  U.S.C.  1788(b);  Pub.  L.  99-576) 

*  *         •         •         * 

(3)  The  quotient  tesulting  horn  the  use 
of  the  formula  is  called  equivalent  credit 
hours.  VA  treats  equivalent  credit  hours 
as  credit  hours  for  measurement 
purposes.  If  there  is  at  least  one 
regularly  scheduled  standard  class 
session  per  equivalent  credit  hour  each 
week,  VA  will  use  the  number  of 
equivalent  credit  hours  to  compute 
educational  assistance  allowance  using 
the  criteria  of  9  21.4270(c)  of  this  part  of 
the  criteria  of  footnote  2  of  that 
paragraph,  whichever  is  appropriate.  If  a 
week  contains  less  than  one  standard 
class  session  per  equivalent  credit  hour. 
VA  will  determine  training  time 
according  to  the  provisions  of  paragraph 
(f)(2)  of  this  sectioa 

(Authority:  38  U.S.C.  1788(b);  Pub.  L.  99-576) 


(i)  *  *  * 
(1)  •  *  * 

(i)  If  the  independent  study  credit 
hours  the  veteran  or  eligible  person  is 
pursuing  would  equal  half  time  or  more, 
according  to  the  table  in  9  21.4270(c)  of 
this  part,  VA  shall  convert  them  to  the 
highest  number  of  hours  considered  to 
be  less  than  half  time  training.  If  the 
independent  study  is  not  measured  on  a 
credit-hour  basis,  VA  will  assign  a 
credit-hour  evaluation  to  independent 
study  based  on  the  highest  number  of 
credit  hours  considered  to  be  less  than 
half-time  training. 

(Authority:  38  U.S.C.  1788(b);  Pub.  L  99-576) 


(iii)  VA  will  use  the  total  hours 
computed  in  paragraph  (i)[l)(i)  of  this 
section  to  determine  the  training  time 
based  upon  the  measurement  criteria 
found  in  9  21.4270(c)  of  this  part. 

(Authority:  38  U.S.C.  1788(b);  Pub.  L.  99-576) 

22.  In  9  21.4275  paragraph  (a)  is 
revised  to  read  as  follows: 

921.4275    Practical  training  course; 
measurtmont 

(a)  Medical  and  dental  residencies 
and  osteopathic  internships  and 
residencies.  VA  will  measure  medical 
and  dental  residencies,  and  osteopathic 
internships  and  resideacies  as  provided 
in  9  21.4270(c)  of  this  part  if  they  are 
accredited  and  approved  in  accordance 
with  9  21.4265(a)  of  this  part. 

(Authority:  38  U.S.C.  1788(b);  Pub.  L  9»-578) 

***** 

[FR  Doc.  89-19186  Filed  8>16-89;  8:45  am] 
BILUNG  CODE  tSaO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-3629-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AOENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  Rulemaking. 

summary:  On  April  19, 1988  (53  FR 
12896).  the  USEPA  published  a  Notice  of 
Final  Rulemaking  (NFR)  approving 
Indiana's  State  Implementation  Plan 
(SIP)  for  lead,  which  included  the 
Hammond  Lead  Products.  Incorporated 
(Hammond  Lead),  lead  plant  in 
Hammond.  Indiana.  USEPA's  approval 
was  based  on  the  stipulation  that 
Indiana  and  Hammond  Lead  further 
investigate  fugitive  emissions,  and,  if 
necessary,  develop  and  submit  to 
USEPA  a  revised  control  strategy  for 
these  emissions. 

On  March  29. 1989  (S3  FR  12927). 
USEPA  published  in  the  Federal 
Register  a  notice  proposing  approval  of 
a  site-speciflc  SIP  revision  to  the 
Indiana  lead  plan  which  pertains  to 
Hanunond  Lead  Products.  Inc. 

During  the  public  comment  period, 
USEPA  received  one  comment  ^m  a 
lead  source.  USEPA  has  reviewed  the 
comment  and  determined  the  Hammond 
Lead  portion  of  the  Indiana  lead  plan  is 
approvable. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  September  18, 
1989. 
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:  Copies  of  die  SIP  revision, 
public  comments  on  the  notice  of 
proposed  rulemaking  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
addresses:  (It  is  recommended  that  you 
telephone  Anne  E.  Tenner,  at  (312)  353- 
3849  before  visiting  the  Region  V  Office.) 
U.S.  Environmental  Protection  Agency, 
Region  V,  Air  and  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Street. 
Chicago,  Illinois  60804. 
Office  of  Air  Management  Indiana 
Department  of  Environmental 
Management,  105  South  Meridian 
Street  P.O.  Box  6015,  Indianapolis, 
Indiana  46206-6015. 
A  copy  of  today's  revision  to  the 
Indiana  SIP  is  available  for  inspection 
at:  U.S.  Environmental  Protection 
Agency,  Public  Information  Reference 
Unit  401 M  Street  SW.,  WasUngton. 
DC.  20460. 

SUPPLEMENTAIiy  INFOIIMATION:  On  April 
19, 1988  (53  FR  12896),  USEPA  approved 
most  of  Indiana's  SIP  for  lead,  including 
326  lAC  15-1,  which  contained  a  plan 
for  Hammond  Lead's  lead  plant  "This 
plan  contains  the  stipulation  that 
Indiana  and  Hammond  Lead  would 
further  investigate  fugitive  emissions  at 
the  lead  plant  and,  ifnecessary, 
develop  and  submit  to  USEPA  a  revised 
control  strategy  for  these  sources. 

In  response  to  this  requirement  on 
June  9, 1987,  Hammond  Lead  committed 
to  Indiana  to  perform  certain  analyses 
and  make  certain  changes  to  its  facility. 
Indiana  reviewed  the  changes  needed, 
and  incorporated  them  into  a  revised 
regulation,  326  L\C  15-l-2(a)(6),  which  it 
submitted  to  USEPA  for  "parallel 
processing,"  on  January  18, 1989,  along 
with  dispersion  modeling. 

The  revised  rule  reads  as  follows: 


Efflia- 

aion 

LMta- 

Scum 

FacKty  description 

Iton 

tmJtr. 

(6)  Hammond  Laad 

Stack  No.  (1-S- 

0.09 
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34). 

Slack  Na  (6-8- 

J06 

47). 

VarrttatorComrol 

>X)02 

BuMng  (Slack 

Noc  N.v-1.  N- 

V-2.  N-V-3,  N- 

V-4.  and  N-V-5). 

~-South  Buldng 

•002 

(Slack  NoaS- 

~ 

V-1.  S-V-2,  S- 
V-3,  S-V-4.  and 
S-V-5). 

—Vert  11 „ 

.006 

'Each. 

(A)  Compliance  with  the  above 
emission  limitations  shall  be  achieved 
upon  the  effective  date  of  this  rule 
except  for  the  limitations  for  Stadc  No. 
l-S-52  and  the  Ventilator  Contit>l 
Systems. 

(B)  Hammond  Lead  Products  shall 
submit  a  plan  and  schedule  by  June  30, 

1989,  for  installation  of  the  Ventilator 
Control  Systems.  The  plans  shall  include 
the  engineering  design  for  each 
Ventilator  Contixil  System  and  shall 
identify  the  necessary  steps  to 
accomplish  each  phase  of  the  Ventilator 
Control  System  construction.  The 
schedule  for  installation  of  each 
Ventilator  Control  System  shall  be  as 
expeditious  as  practicable  and  shall 
provide  that  the  final  installation  for  all 
Ventilator  Control  Systems  shall  be 
achieved  no  later  than  July  31, 199a 
Each  Ventilator  Control  System  shall 
consist  of  a  fan  with  a  constant  flow 
rate  that  draws  air  from  the  building 
through  a  [High  Efficiency  Particulate 
Air]  HEPA  filter  which  vents  to  the 
atmosphere  through  a  stack.  The  HEPA 
filters  shall  be  maintained  and  operated 
in  order  to  achieve  maximum  control 
efficiency.  In  addition  to  the 
requirements  contained  in  subsection  (c) 
of  this  section,  Hanunond  Lead  Products 
shall  submit  an  operation  and 
maintenance  plan  by  July  31, 1990, 
which  incorporates  good  housekeeping 
practices  for  the  Ventilator  Control 
Systems.  This  operation  and 
maintenance  plan  shall  be  incorporated 
into  the  operating  permits  for  Hammond 
Lead  Products  and  submitted  to  USEPA 
as  a  revision  to  Indiana's  lead  State 
Implementation  Plan  by  December  31, 

1990.  The  Ventilator  Conti^l  Systems 
shall  be  designed  such  that  process 
fugitive  emissions  will  not  routinely 
escape  the  buildings  except  as  vented 
through  the  Ventilator  Control  Systems. 
The  compliance  test  method  specified  in 
section  4(a)  of  this  rule  shall  be  used  to 


determine  compliance  with  the  rmissinn 
limitations  for  the  Ventilator  Control 
System  stacks. 

(C)  The  emission  limitation  in  this 
subdivision  fw  the  Stack  No.  1-S-S2 
shall  be  achieved  by  December  3t  1980. 
Until  December  31, 1989,  lead  emissions 
fivm  processes  vented  through  the 
existing  Main  Drscco  (Stack  No.  1-&-1} 
shall  not  exceed  0.56  poimds  per  hour. 

P)  By  December  31. 1980,  the  stack 
heights  for  all  processes  except  Stack 
No.  ie-S-56,  Stack  No.  l-S-52  and  the 
Ventilator  Control  Systems  AaU.  be  no 
less  than  60  feet  above  grade:  the  stack 
heights  for  Stack  No.  16-S-56  and  Stack 
No.  l-S-52  shall  be  no  less  than  82  feet 
above  grade;  and  the  stack  height  for 
Vent  11  shall  be  no  less  than  35  feet 
above  grade.  By  July  31, 1990,  the  stack 
heights  for  the  other  Ventilator  Control 
Systems  shall  be  no  less  than  60  feet 
above  grade. 

(E)  By  July  31, 1990,  Hammond  Lead 
shall  submit  to  the  department  a 
schedule  for  instaUation  of  HEPA  filters 
at 


SUck  No. 
Stack  No. 
Stack  No. 
Stack  No. 
Stack  No. 
Stack  No. 
Stack  No. 
Stack  No. 
Stack  Na 
Stack  No. 
Stack  Na 
Stack  No. 


l-S-54 

4A-5-6 

14-S-ie 

l-S-2 

l-S-28 

16-5-56 

l-S-52 

l-S-27 

4-S-35 

6-S-33 

4B-S-34 

6-S-47 


and  a  revised  set  of  emission  limitations 
for  each  stack  identified  in  this  clause. 
The  schedule  shall  specify  a  date  for 
installation  of  each  HEPA  filter  such 
that  installation  at  fotir  stacks  is 
complete  by  December  31, 1990; 
installation  at  eight  stacks  is  complete 
by  December  31, 1991;  and  installation 
for  all  stacks  is  complete  by  December 
31, 1992.  The  revised  emission  limitation 
for  each  process  shall  not  exceed  the 
limitation  specified  in  this  subdivision 
for  such  process,  imless  accompanied  by 
a  demonstration  using  procediu«s 
acceptable  to  the  commissioner  that  the 
lead  air  quality  standard  will  be 
attained  and  maintained.  If  any  one 
revised  emission  limitation  exceeds  the 
limitation  specified  in  this  subdivision, 
the  revised  limitation  will  be  submitted 
to  USEPA  as  a  revision  to  the  lead  State 
Implementation  Plan.  The  sum  of  all  the 
revised  emission  limitations  shall  not 
exceed  0.912  potmds  per  hour. 
Compliance  with  the  revised  set  of 
emission  limitations  shall  be  achie  ved 
by  December  31, 1992. 


33898 
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On  March  29. 1989  (54  FR 12927]. 
USEPA  published  a  notice  of  proposed 
rulemaking  proposing  to  approve  this 
revised  plan. 

USEPA  received  only  one  conunent  on 
the  notice,  trom  Hammond  Lead. 

1.  Comment-  Each  stack  of  the 
ventilator  control  system  on  the  North 
building  (N-V-1  thru  N-V-5)  and  the 
South  building  (S-V-1  thru  S-V-5)  has 
an  allowable  emission  rate  of  0.0oi2  lb/ 
hr.  per  stack.  The  column  in  the  Fedmal 
Register  notice  containing  the  various 
emission  limits  should  reflect  that  the 
limit  is  per  stack,  not  per  building. 

Response:  The  emission  limit  of  0.002 
Ib/hr  for  the  North  and  South  building  is 
for  each  stack.  The  Federal  Register 
notice  was  in  error. 

2.  Comment-  The  emission  limit  of 
vent  11  is  0.006  Ib/hr.  The  entry  in  the 
emission  column  on  page  12928  of  the 
Federal  Register  notice  would  appear  to 
assign  emission  limits  of  0.006  Ib./hr  to 
S-V-2,  S-V-3.  S-V-4  and  S-V-6  which 
is  not  the  case.  The  emission  limit  for 
each  of  these  stacks  is  0.002  Ib./hr. 

Response:  The  Federal  Register  notice 
was  in  error.  It  should  have  indicated 
that  the  emission  limit  of  vent  11  is  0.006 
Ib/hr  and  the  emission  limit  for  each  of 
the  stacks  {S-V-2,  &-V-3,  S-V-4,  and  S- 
V-5)  is  0.002  Ib/hr. 

3.  Comment  Paragraph  (D)  on  page 
12928  of  the  Federal  Register  notice 
identifies  Vent  11  as  Vent  II  due  to  a 
typing  error. 

Response:  The  Federal  Register  notice 
was  in  error  as  the  comment  indicates. 

4.  Comment  Part  of  the  third  sentence 
in  paragraph  [E)  on  page  12928  of  the 
Federal  Register  notice  is  missing.  The 
sentence  should  read:  'The  revised 
emission  limitation  for  each  process 
shall  not  exceed  the  limitation  specified 
in  this  subdivision  for  such  process, 
unless  accompanied  by  a  demonstration 
using  procedures  acceptable  to  the 
Commissioner  that  the  lead  air  quaUty 
standard  will  be  attained  and 
maintained." 

Response:  The  missing  paragraph  was 
inadvertently  omitted. 

Conclusion 

USEPA  has  reviewed  Rule  326  lAC- 
15-l-2(a)(e)  and  has  determined  that  the 
revised  lead  emission  limits  which 
pertain  to  Hammond  Lead  Products' 
lead  plant  are  adequate  to  demonstrate 
attainment  and  maintenance  of  the  lead 
NAAQS.  The  modeling  demonstration 
submitted  by  the  State  to  USEPA  based 
on  the  review  emission  limitations  and 
the  proposed  control  strategy  showed 
that  the  total  maximum  predicted 
quarterly  average  lead  concentration  is 
1.49S  MS/ii'-  The  value  demonstrates 


attainment  of  the  ambient  lead  standard 
(1.50  fig/m»). 

On  April  5, 1989,  the  Indiana  Air 
Pollution  Control  Board  adopted  a 
revised  328  lAC  15-1,  Lead  Emission 
Limitations,  which  includes  (1]  revised 
requirements  for  the  HLP-Lead  Plant,  (2} 
corrections  of  minor  typographical 
errorsin  Indiana's  earlier  rule,  and  (3) 
minor,  non-substantive  wording 
changes.  The  State  promulgated  this  rule 
on  June  14, 1989,  and  submitted  it  to 
USEPA  as  a  revision  to  its  lead  plan  on 
June  23, 1989.  This  revised  326  lAC   15-1 
was  published  in  the  Indiana  Register  on 
July  1, 1989.  Today,  USEPA  is  approving 
the  rule,  as  published  on  July  1, 1989. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  In  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  16, 1989.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Environmental 
protection.  Incorporation  by  reference, 
Intergovernmental  relations,  Lead. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1982. 

Dated:  August  3, 1981. 
WilUam  K.  ReiUy,  | 
Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  52,  is 
amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.770  is  amended  by 
adding  new  paragraph  (c)(78)  to  read  as 
follows: 

852.770    Identification  of  plan. 


(c)  •  •  • 

(78)  On  January  11, 1989,  and  June  23, 
1989,  Indiana  submitted  its  revised  lead 
plan  for  the  HLP-Le«d  Plant  of 
Hammond  Lead  Products,  Inc.  in 
Hammond  Indiana.  Additionally,  minor 
changes  were  made  to  Indiana's  overall 
lead  rule,  326  lAC  lS-1,  Lead  Emission 
Limitations. 

(i)  Incorporation  by  reference. 


(A)  Title  326— Air  Pollution  Control 
Board — Indiana  Administrative  Code 
(326  lAC)  15-1,  as  published  in  the 
Indiana  Register  (IR)  on  July  1, 1989,  at 
1850.  This  rule  was  effective  for  State 
piuposes  on  July  14, 1£ 


S5Z797    [Amended] 

(3)  Section  52.797  is  amended  by 
removing  and  reserving  paragraph  (b). 

(FR  Doc.  8»-192g2  Filed  &-}e-89:  8:45  am] 
BILLINa  CODE  CSeo-W-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGEN 


44  CFR  Part  65 
[Docket  No.  FEMA-6963] 


Changes  In  Rood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency. 

action:  Interim  Rule.     

summary:  This  rule  lists  those 
communities  where  modification  of  the 
base  (lOO-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (lOO-year)  elevations 
for  new  buildings  and  their  contents  and 
for  second  layer  insurance  on  existing 
buildings  and  their  contents. 
DATES:  These  modified  elevations  are 
ciurently  in  effect  and  amend  the  Flood 
Insurance  Rate  Map  (FIRM)  in  effect 
prior  to  this  determination. 

From  the  date  of  the  second 
publication  of  notice  of  these  changes  in 
a  prominent  local  newspaper,  any 
person  has  ninety  (90)  days  in  which  he 
can  request  through  the  community  that 
the  Administrator  reconsider  the 
changes.  These  modified  elevations  may 
be  changed  during  the  9D-day  period. 

ADDRESSES:  The  modified  base  (100- 
year)  flood  elevation  determinations  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fifth  column  of 
the  table.  Send  comments  to  that 
address  also. 
FOR  FURTHER  INFORMATWN  CONTACT: 

Mr.  John  L  Matticlcs,  Chief,  Risk  Studies 
Division,  Federal  Instvance 
Administration,  Federal  Emergency 
-  Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  The 

numerous  changes  made  in  the  base 
(lOO-year)  flood  elevations  on  the 
FIRM(s)  make  it  administratively 


Federal  Regiater  /  Vol.  54,  No.  158  /  Thursday.  August  17,  1989  /  Rules  and  Regulations 


infeasible  to  piiblish  hi  this  notice  all  of 
the  modified  base  (lOO-year)  flood 
elevations  contained  on  the  map. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
(lOO-year)  flood  elevation 
determinations  are  available  for 
inspection. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions,  or  new  scientific  or  technical 
data. 

These  modifications  are  made 
pursuant  to  Section  206  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234)  and  are  in  accordance  with  the 
National  Flood  Insurance  Act  of  1968,  as 
amended,  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128,  and  44 
CFR  65.4. 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  base  (lOO-year)  flood  elevations 
are  the  basis  for  the  floodplain 


management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program. 

These  elevations,  together  with  the 
floodplain  management  measures 
required  by  fi  60.3  of  the  program 
regulations  are  the  Tninimnni  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  floodplain  management 
requirements.  The  community  may  at 
any  time,  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal  State  or 
regional  entities. 

The  chcmges  in  the  base  (lOO-year) 
flood  elevations  Usted  below  are  in 
accordance  with  44  CFR  65.4. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 


that  this  rule  if  promulgated  will  not 
have  a  significant  economic  Impact  on  a 
.  substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insiu-ance,  floodplains. 

PART  65-{  Amended] 

The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  teq.. 
Reorganization  Plan  No.  3  of  1987.  E.0. 12127. 

§65.4    [Amwtded] 

Section  65.4  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


Slate  and  county 

Location 

Date  and  name  of 

newspaper  where  notice  was 

published 

Chief  executive  aXhoer  of  community 

Effective  date 

Of  mOOnlCaQOn 

No. 

Florida:  Orange 

Illinois:  Cook  and  Lake 

MkMgan: 

Berrien .„-_ ... . 

Unmoorporated  areas _.. 

Village  of  Buffak)  GroNfe 

Township  o»  Cokma.- 

Township  of  Watervliet 

Clly  o(  Bellelbntaina 
Noignoort, 

Town  of  Knightdale 

Aug.  17,  1969  and  Aug.  24, 
1969.  "T^e  Orlando  Senti- 
nel". 

Apr.  13,  1969  and  Apr.  20. 
1969,  "The  Daily  Herakf". 

July  19.  1969  and  July  26. 
1989.  'TrWXy  Reoonf. 

July  19.  1989  and  July  26. 
1989.  •Tri-Oty  Record". 

Aua  4,  1989  and  Aug.  11. 
1989."Sut)urt>anJ«mar'. 

July  27,  1989  and  Aug.  3. 
1969  "QoW  Leaf  Farmer". 

July  31.  1989  and  Aug.  7, 
1989.  "The  DaHy  Trtoune". 

Board  of  Commissioners,  P.O.  Box  1393, 

.  Orlando,  FkxMa  32802. 

Hon.  Williani  R.  Balling.  Village  Manager, 
Village  of  Buffato  Grove.  51  R«jpp  Boule- 
vard, Buffak)  Grove.  Illinois  60090. 

Hon.  Rodney  Krieger.  Supervisor.  Townsfiip 
of  Cotoma.  4919  Paw  Paw  Lake  Road, 
Cotoma.  Michigw  49038. 

Hoa  Merle  Buiacfc.  Supervisor.  Township  of 
Watsrvfiet.  P.O.  Box  384.  WatervCet.  Michi- 
gan 49096. 

Hoa  Joseph  Bsrger.  Mayor,  CKy  of  DoSeten- 
tame  Neightwrs,  City  Hal.  9641  DeSefon- 
taine  Rowl.  BaOefontAw  Neigfibors.  Mie- 
snuri  63137. 

Hon.  WA  WHdar,  Jr.,  Mayor,  Town  of 
Knightdale,  207  Mam  Street,  P.O.  Box  640, 
Knightdale,  North  Cwoiina  27545. 

Hon.  Buct  O'ConoaN,  Matagorda  County 
Judge,  P.O.  Box  1331,  Bay  City.  Taoias 
77414-1331. 

Aug.  7. 1969 

Apr.  4. 1969 

July  10. 1988.... 
July  10. 1988 .... 
July  24. 1989-.. 

July  17. 1989-.. 
July  18, 1969 .... 

120179 
170068 

260034 

260048 
290330 

370241 

Missouri:  St  Louis 

North  Carolina:  Wake. M 
Texas  Matagorda 

485489 

Issued:  August  10, 1989. 

Hanld  T.  Dwyee. 

Administmtor.  Federal  Insurance 
Administration. 

[FR  Doc.  89-19348  Filed  8-16-89;  8:45  am] 

KUJNa  CODC  •ns-OMi 

44  CFR  Part  67 

Final  Flood  Elevation  Determinatlona 

AOENCV:  Federal  Emergency 
Management  Agency. 


ACnON:  Final  rule. 


summary:  Modified  base  (lOO-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below. 

These  modified  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  commimity  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program. 


EFFECnvi  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  modified  base  flood  elevations, 
for  the  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  maps  are  available  for  inspection 
indicated  on  the  table  below. 

AODRCSSES:  See  table  below. 

FOR  RJRTMER  mTORMATION  CONTACT: 

Mr.  John  L  Matticlcs,  Chief,  Rislc  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Qnergency 
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Management  Agency,  Waafaingtoo.  DC 
20472  (202)  S46n27B7. 


,:The 

FMeral  Enrafgeocy  Maoageinent 
Agency  gives  notice  of  fte  final 
deterrainatkM»of  flood  elevationa  for 
each  coanmity  lieted.  Proposed  base 
flood  elevatioM  or  proposed  modified 
base  flood  elevatioDS  Imv*  been 
published  in  the  Federal  Registei  for 
each  community  listed. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1868  (title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)).  42  U.SwC  4001- 
4128,  and  44  CFR  67.  An  opportunity  for 
the  community  or  individuals  to  appeal 
the  proposed  determination  to  or 
throu^  the  community  for  a  period  of 
ninety  (90)  days  has  been  provided. 

The  Agency  has  devek^wd  criteria  for 
floodplain  management  in  floodpnxie 
areas  in  accordance  with  44  CFR  60. 

Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b),  the  Administrator,  to  whom 
authority  has  been  delegated  by  Uie 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
for  reasons  set  out  in  the  proposed  rule 
that  the  final  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Also,  this  rule  is  not  a  major  rule  under 
terms  of  Executive  Order  12291,  so  no 
regulatory  analyses  have  been 
proposed.  It  does  not  involve  any 
collection  of  information  for  purposes  of 
The  Paperwork  Reduction  Act 

Ust  of  Subiects  in  44  CFR  PHt  67 
Flood  insurance.  Floodplains. 

PART  67-[  AMENDED] 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  die 
proof  Ftoodfaworance  Study  and  FIRM 
available  at  the  address  dted  below  for 
each  oomniaBity. 

The  modified  base  flood  elevations 
are  finalized  in  the  commuidties  listed 
below.  Elevations  at  iwl^rted  locations 
in  each  community  ue  shown.  Any 
appeals  of  the  proposed  base  flood 
elevations  which  were  received  have 
been  resolved  by  the  Agency. 


CV  RUUlftlf  W0 


COUNUOO 


CwMMTM  car  (aKn,  AdMM  CM«r  (FBSA 

BedMlNaMn) 

M  Pmm>Slmtt  (ScMhOTt  CofpoMi  LMIi).„ 

At  BUNkiynn  DHOn  O^ttfwtrwL^  .^ ^ 

ApprodnwMy  50 IM  t^t^wtm  al  Vok  SkMl.. 
At  CNcigo  Rock  Wml  and  Ndle  RriRWd-„ 
M  tmmmt  hukmw  270.._ 


IO«l-870_ 
At   EaM   70th   AvwM   (hkirtMm   Cofpoato 

um^  ■■      ,.  , ,     .11 


Mr  wHw  at  nw  D^Mrt- 
nwm  t4  CDMMMnMir  DHatapmMl,  52*1  Em 
aoot  Avanu*.  Comnwm  CMk  Coiorado. 


(cttyX  U  PMi  Ceotly  (FEHA  Oectal 
NaWSS) 

AntmmfUm: 
AppnrinMMy  &Q6e  ImI  dowiiiwii  o(  US. 
HIghiMy  160  (N«w  Bridga) 


AppraidnaMy  1.320  MM  dgimttreaffl  o(  aS. 

mgh— >  ISO  (Nwr  Bridge 

AppfodmaWy  690  fmt  tfommtmai  of  US. 

HigTMMy  160  (N«*  Bridge) 


*M  dww«i— n  et  US.  Htfrntf  160  (N<w 
Brtdga) „ 

Approdmately  1,900  teat  tpstreani  of  U.S. 
High«»ay  160  (f4«w  Bridge) . 


I  for  imtow  at  the  Conwnunily 
Oavetopniant  Oepaitmant.  94B  Second  Avenuai 
(Xnngo,  Colorada 


KENTUCKY 


CmI  Itan  (vMaga),  nca  CowSy  (FEHA  Dockal 
lto.eH7)} 

LmimForit  | 

ftoiA  1.2  iMtaa  downsliMni  «f  CSX  rrtrood 

About  400  teal  upatraam  of  CSX  rMroad 

Mipa  aMlafela  tar  fciipaH»n  al  aw  Vlli«a 
Oa*-*  OMoa,  830  Man  Sti«el,  P«ia¥«la,  Kan- 


NEWJERSET 


IFEMA  DectM  NaL  tl55) 


County 


Al  centfaanM  at  Croaawicka  Creek... 
At  downMaani  oofporali  ifflSi ..».». 
OwMnbtaOMt 

At  U&  Roula  130 

Al  cwitluaifca  at  Blacka  CraalL. 


Route  206. 


at  US. 


At  conWuenca  ol  Croaavacka  Creak.. 


I  at  the  Townat^  BulMing,  Mirtc*- 
pel  Drtva,  Bonlento«m,  New  Jney. 

TNntoii  (dlyV  MMaar  Caun%  (FEMA  OectMl 
NalMS) 


ApproiikitiHf  400  teal  dowiatream  at  GOtt- 


HAH- wmg*  . . 

•21 
*18 

319  Eaal  StHe  Skaal.  Twim  *tm  JeM^ 

wesrvMOMk 

MnSnglan  (CMif),  Cabas  and  Wkffw  CeunSaa 
(mUOMMMOwSSM) 

ONeRhm: 

*SS8 

aoo  SSI  AMnua.  Huntngian,  Waal  VktfMiu 

taiki 

laai 

Mvoi. 

ModMed 


•6141 
•SIJT 

*5iaa 

•5125 
•5114 
•5113 

•5ioe 


*e.4«3 
••.473 
•6.482 
•6.483 
•6,490 


•670 
•671 


•15 

•13 

•16 
•15 


•15 
•15 


baoad:  Aagast  la  1S80. 
Harold  T.OVTM. 

Administrator,  Federal  btatmmca 
AdnuBiBtration. 

[FR  Doc.  89-19947  Ffled  B-lB-89;  8.-45  am] 
BtLUNS  oooe  sris^-ai 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2. 22,  and  2S 


[General  Docket  Na  84-1 
FCC  89-181] 


1934. 


RIIM247; 


AHocaHon  Spactrum  for,  and  To 
EstabDah  Othar  Rulas  «id  Polidaa 
Partalning  to  tha  Uaa  of  Radio 
Fraquandaa  in  a  MobNa  SalalHta 
Sarvica  for  tha  Provlaion  of  Varioua 
Common  Carriar  Sarvioaa 

AQENCY:  Federal  Communications 
Commission. 

action:  Final  rule;  Petition  for 
reconsideration. 

SUMMARY:  The  Commission  released  a 
Report  and  Order  (R&O)  on  September 
26, 1986  (51  FR  37398,  October  22, 1986), 
allocating  27  MHz  in  the  L-band  for  the 
mobile-satellite  service  (^(SS]  to  be 
shared  with  the  aeronautical  mobile- 
satellite  (R]  service  (AM$S(R]].  An 
additional  1  MHz  of  spectrum  was  left 
available  exclusively  for  AMSS(R). 
Eight  petitions  for  reconsideration  of  the 
R&O  were  filed  concerntog  the  L-band 
allocation  to  MBS  and  AMSS(R).  In 
response  the  Commission  affbrmed  its  L- 
band  allocation  and  denied  the  petitions 
for  reconsideration  on  November  9, 1987 
(52  FR  44985,  November  24. 1987).  Later 
in  1987  a  World  Administrative  Radio 
Conference  (Mobile  WARC)  convened 
and  adopted  an  L-band  allocation 
different  from  our  domestic  MSS  L-band 
allocation.  The  Aviation  Parties  have 
petitioned  the  Cmnmission  for  further 
reconsideration  of  our  L-band 
allocations  decision  requesting  that  we 
conform  the  U.S.  MSS  allocation  to  the 
Mobile  WARC  L-band  aBocation.  The 
American  Mobile  Satellite  Corporation 
(AMSC)  has  filed  an  Opposition  to  the 
Petition  for  further  Reconsideration 
requesting  that  we  affinn  our  earlier  l-- 
band allocation  decision.  Reply 
comments  were  also  submitted  by  the 
Aviation  Parties.  Also,  a  comment  was 
filed  by  GTE  Airfone,  Inc.  The  intent  of 
this  action  is  to  affirm  our  L-band 
allocation  and  to  deny  the  Petition  for 
Reconsideration. 

EFFECnvI  DATe  May  31.  I98et 

ADOmss:  Federal  Coramunications 
Commission,  WashingtoQ,  DC  20S54. 


Federal  Register  /  Vol.  54.  No.  158  /  Thursday.  Auguat  17,  1989  /  Rules  and  Regulatiom 


FOR  FURTHER  INFORMATION  CONTACT. 
Raymond  LaForge,  telephone  (202)  653- 
8117. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order 
(MO&O),  Adopted:  May  31, 1989, 
Released:  August  4, 1989. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours  in 
the  FCC  Dockets  Branch  (Room  233), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  NW.,  Suite 
140,  Washington.  DC  20037. 

Summary  of  Notice 

1.  The  Commission  released  an  R&O 
on  September  26, 1986  allocating  27  MHz 
in  the  L-band  for  MSS  to  be  shared  with 
AMSS(R)  and  left  1  MHz  of  spectrum 
available  exclusively  for  AMSS(R). 
Thus,  the  Commission  allocated  two  4.5 
MHz  band  segments  (1545.0-1549.5/ 
1646-1651.0  MHz)  for  AMSS(R)  on  a 
primary  basis  with  MSS  permitted  on  a 
secondary  basis;  two  9  MHz  segments 
for  co-primary  shared  use  by  AMSS(R) 
and  MSS  (1549.5-1558.5/1651.0-1660.0 
MHz]  with  a  footnote  indicating  that 
AMSS(R)  will  have  priority  access  over 
MSS  use;  and  two  0.5  MHz  segments 
(1558.5-1559.0/1660.0-1660.5  MHz) 
available  for  AMSS(R)  on  a  primary 
basis  were  left  unchanged.  The  Aviation 
Parties  petitioned  the  Commission  for 
reconsideration  and  the  Commission 
released  a  Memorandum  Opinion  and 
Order  (MO&O)  on  November  9, 1987 
denying  the  petition  and  affirming  the 
U.S.  MSS  L-band  allocation.  However,  a 
Mobile  WARC  convened  in  September- 
October  1987  and  allocated  the  L-band 
into  separate  blocks  for  maritime, 
aeronautical,  and  land  mobile-satellite 
services.  Thus,  the  international 
allocations  for  L-band  differ  from  our 
domestic  L-band  allocations.  The  U.S. 
took  a  reservation  to  the  Mobile  WARC 
L-band  allocation.  As  a  result  the 
Aviation  Parties  have  filed  a  Petition  for 
Reconsideration  requesting  that  we 
conform  our  U.S^MSS  L-band  allocation 
to  that  adopted  internationally  at  the 
Mobile  WARC. 

2.  The  Aviation  Parties  generally 
argue  that  our  reservation  to  the  1987 
Mobile  WARC  did  not  provide  the  legal 
or  policy  justification  necessary  to 
implement  our  U.S.  MSS  L-band 
allocations.  The  Aviation  Parties  claim 
that  at  the  very  least  we  were  bound  by 
the  earlier  1989  MobUe  WARC 
allocation  decision  which  resulted  in  the 


entire  28  MHz  being  made  available  to 
the  U.S.  for  aeronautical  safety 
communications.  Further,  the  Aviation 
Parties  believe  that  the  U.S.  aUocation 
will  result  in  harmful  interference  to 
other  international  AMSS(R]  systems 
and  that  the  domestic  L-band  allocation 
can  not  be  readily  coordinated.  AMSC 
contends  that  the  U.S.  can  implement  its 
domestic  allocation  on  a  non- 
conforming basis  and  that  the  generic 
U.S.  MSS  system  will  not  cause  hannful 
interference  to  dedicated  AMSS(R) 
systems.  AMSC  believes  that 
coordination  with  other  satellite  systems 
can  be  readily  achieved. 

3.  We  continue  to  believe  that  our 
domestic  L-band  allocations  adopted  in 
this  proceeding  will  best  serve  the 
pubUc  interest  We  believe  that  a 
multitude  of  technical  and  operational 
factors  are  available  for  avoiding  mutual 
interference  and  that  the  U.S.  MMS  L- 
band  allocation  can  be  implemented 
successfully  within  the  existing 
agreement.  While  the  international 
allocation  divides  the  various  services 
into  blocks  of  spectrum,  our  domestic 
allocation  is  a  dynamic  approach 
wherein  spectrum  is  shared  by  the  two 
services  and  thus,  the  U.S.  MSS  system 
can  be  responsive  to  the  actual  demands 
of  these  services  as  they  develop.  In  our 
view,  the  U.S.  allocation  provides  a 
more  efficient  means  of  balancing  the 
needs  of  the  AMSS(R)  and  MSS.  In  fact, 
we  believe  that  the  flexibility  of  our 
domestic  alocation  will  enhance  our 
ability  to  coordinate  the  L-band 
spectrum  internationally. 

4.  The  Aviation  Parties  also  contend 
that  the  R&O  excluded  aircraft  public 
correspondence  (APC)  from  the 
AMSS(R)  without  adequate  notice  and 
comment  and  they  maintain  that  the 
Conunission's  interpretation  that  APC  is 
not  permitted  internationally  in  the 
AMSS(R)  is  incorrect.  AMSC  contends 
that  during  the  Notice  of  Proposed  Rule 
Making  (NPRM)  stage  of  this  proceeding 
the  Commission  provided  sufficient 
information  that  we  jw ere  considering 
APC  to  be  a  service  within  the  MSS. 
AMSC  disputes  the  Aviation  Parties 
claim  that  APC  had  not  been  excluded 
from  the  AMSS(R)  by  the  international 
Radio  Regulations. 

5.  We  disagree  with  the  Aviation 
Parties'  contention  that  the 
Commission's  holding  that  APC  is  not 
encompassed  within  the  AMSS(R)  was 
adopted  without  adequate  notice  and 
opportunity  to  comment  The  purpose  of 
this  proceeding  from  the  beginning  has 
been  to  allocate  the  spectrum  in  the  l-- 
band between  the  MSS  and  AMSS(R) 
services.  Determining  the  scope  of  these 
services  goes  to  the  very  heart  of  the 


allocation  issues.  We  have  consistently 
held  that  the  AMSS(R)  includes  only 
safety  related  services.  Thus,  we 
indicated  in  the  NPRM  that  the 
AMSS(R]  band  has  been  allocated  for 
distress  and  safety  operations.  We 
stressed  that  aircraft  traffic  control 
(ATC)  is  the  principal  safety  service  in 
this  band.  We  also  noted  that  the  MSS 
might  provide  APC  We  believe  all 
parties  had  clear  notice  that  the 
AMSS(R)  services  would  encompass 
safety  and  related  ATC  services  but  not 
APC. 

6.  The  Aviation  Parties  also  contend 
that  the  Commission,  in  its  MO&O, 
modified  footnote  US308  and  adopted 
substantive  provisions  governing  the 
provision  of  AMSS(R]  without  the 
requisite  notice  and  opportunity  to 
comment  The  Aviation  Parties  argue 
that  the  footnote  US308  as  modified 
gives  the  ultimate  MSS  licensee  a 
certain  portion  of  the  aviation  traffic 
namely,  any  of  the  AMSS(R)  traffic  that 
overflows  the  10  MHz  of  exclusive 
AMSS(R)  spectrum  (1545.0-1549.5/ 
1646.5-1651.0  and  1558.&-1559.0/1660.0- 
1660.5  MHz).  The  Aviation  Parties  also 
claim  that  the  concept  of 
interoperability  is  flawed  in  that  the  U.S. 
MSS  system  will  not  be  capable  of  being 
interoperable  with  all  foreign  systems. 
On  the  other  hand,  AMSC  points  out 
that  the  underlying  principle  of 
interoperability  is  that  if  AMSS(R) 
traffic  requires  spectnun  beyond  the  10 
MHz  it  must  be  accommodated  by  real- 
time preemptive  access  on  the  MSS 
system  in  the  shared  18  MHz.  AMSC 
points  out  that  this  was  discussed  at 
length  in  this  proceeding  and  in  footnote 
US308,  which  was  the  subject  of 
vigorous  debate  in  the  reconsideration 
portion  of  this  proceeding.  AMSC  also 
rejects  the  argument  that 
interoperabihty  will  be  unworkable. 
AMSC  states  that  the  requirement  for  an 
MSS  system  to  provide  priority  access 
to  AMSS(R)  communications  does  not 
extend  to  all  foreign  systems. 

7.  We  believe  that  our  modification  of 
footnote  US308  at  the  reconsideration 
stage  was  a  logical  outgrowth  of  the 
sharing  and  allocations  issues  explored 
in  this  proceeding.  In  fact  unless  sharing 
were  accompUshed  in  the  manner  set 
forth  on  reconsideration,  the  entire  MSS 
system  should  be  required  to  shut  down 
in  order  to  accommodate  the  relatively 
small  amoimts  of  AMSS(R) 
communications  that  are  anticipated. 
We  believe  that  the  notice  requirements 
in  this  proceeding  were  adequate  to 
allow  all  interested  parties  an 
opportunity  to  comment  or  file  a 
competing  application.  We  also  disagree 
that  the  footnote  US308  requirements 
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are  unworicabla.  It  was  never  our 
intention  to  require  that  our  domestic 
MSSj  system  be  interoperable  with  all 
foreign  systems  for  the  provision  of  aH 
mobile-aateOite  services.  Our 
requirement  for  interoperability  with 
international  systems  extends  only  to 
those  mobile-sateflUe  systems  providing 
AMSS(R)  service.  We  believe  that  this 
can  be  achieved  by  having  the  US. 
licensee  of  the  domestic  MSS  service 
incorporate  into  its  overall  system 
desi^  whatever  minim^im  requirements 
for  AMSS(R]  systems  that  are  endorsed 
by  the  International  Civil  Avionics 
Organization  and  by  establishing 
appropriate  arrangements  for  handing 
of!  AMSSfR)  trafBc  between  its  system 
and  others,  such  as  Canada's  and 
INMARSATS. 

8.  The  Aviation  Parties  also  contend 
that  the  allocation  decisions  adopted  in 
the  MO&O  are  contrary  to  die 
Commission's  efforts  to  promote 
competition  and  deregulation.  They 
point  out  that  the  new  rules  preclude 
competition  and  instead  give  a  sole 
market  share  to  the  MSS  licensee. 
AMSC  states  that  the  Commission's 
general  policy  is  not  the  fostering  of 
competition  for  iU  own  sake;  rather,  its 
goal  is  the  protection  of  the  pnUic 
interest  and  in  pursuit  of  that  goal  the 
FCC  tries  to  foster  competition  wherever 
that  i^  the  best  means  of  serving  the 
public  interest  GTE  Akfbne  also 
commented  that  the  U.S.  MSS  licensee 
will  not  have  a  monopoly  on  ata^groimd 
type  services,  contrary  to  the  assertions 
of  the  Aviation  Parties.  GTE  Akfone 
points  out  that  they  are  offering  air- 
ground  swvice  on  an  experimental  basis 
in  the  900  MHx  band  and  hope  to 
become  a  permanent  licensee  (k  that 
service.  GTE  points  out  diet  passenger 
commonicatioBS  will  also  be  jnovided 
by  British  Telecom's  Skyphone  system 
and  by  INMARSAT. 

9.  We  do  not  consider  dte  policies 
adopted  in  this  proceeding  to  bt  and- 
compettttve.  We  are  determined  to 
provide  Uie  MSS  licensee  with  sole 
direct  access  to  the  oo-primary  spectrum 
in  order  to  ensure  that  such  a  system 
%vill  be  viaUe.  We  believe  diat  adequate 
competition  exists  such  Uiat  die  MSS 
licenaee  will  not  have  a  OMnopoly  over 
aircraft  passenger  communications. 
While  an  additional  provider  vvoold 
certainly  be  welcooM.  we  believe  that 
the  limited  spectrum  in  the  L-band 
makes  the  option  infeasiUe  in  this 
instance. 

la  Aooordbiely.  It  ia  ordered.  That  die 
Petition  for  Further  ReconsidaatioD  of 
die  Aviation  Parties  is  denied. 

11.  It  ia  ordered.  That  die  Motion  to 
Acc^t  submitted  by  Arinc  and  tha  Air 
Tranqtort  Association  seeking  to  have 


the  Commission  admit  into  the  record  of 
this  proceeding  the  Petition  to  Deny  the 
Joint  Amendment  to  the  MSS 
applications  filed  tnr  AMSC  ia  denied. 
These  issues  are  relevant  to  a  separated 
proceeding  and  will  be  handled  there. 
12.  It  is  ordered.  That  the  Motion  to 
Accept  Supplemental  Comments  filed  by 
Arinc  and  Air  Transport  Association  of 
America  is  accepted.  We  find  that  the 
issues  raised  here,  with  the  exception  of 
the  feasibility  of  coordination,  raise  no 
new  issues  that  pertain  to  this 
proceeding. 

List  of  Subjects 

47CFRPart2 

Radio,  Frequency  allocations 

47CFRPart22 

Communications  common  carriers. 
Radio,  Frequencies 

47  cm  Part  25       j 

Communications  common  carriers. 
Radio,  Satellites. 

Federal  Coininimicatiims  Comminion. 

Donna  R.  Seaicy, 

Secretary. 

[FR  Do&  89-18886  Filed  8-1&-89;  8>45  am] 

BIUMO  COOK  Wia-Ol-Mj 

47  Part  73 

[MM  Docket  Ho.  88-463;  RM-8360] 

Radio  Broadcatttne  Services;  Wileon. 
AR 

aqency:  Federal  Cemmunications 
Commission.  I 

action:  Final  rule. 

StiMMAHY:  This  dooument  allots  FM 
Channel  279A  to  Wilson,  Aricansas.  as 
that  community's  first  local  broadcast 
service,  in  response  to  a  petition  for 
rulemaking  filed  by  Clarence  Medlin. 
See  53  FR  39014,  October  11. 1988. 
Coordinates  utilized  for  CSiannel  279A  at 
Wilson  are  35-32-38  and  90-07-10.  Widi 
this  action,  the  proceeding  is  terminated. 
DATES:  Effective  September  25, 1989. 
The  window  period  for  filing 
applications  on  Oiazmel  27gA  at 
Wilson,  Arkansas,  will  open  on 
September  26, 1980,  and  close  on 
October  28, 1989. 

FOR  niRTNEII  WFOHMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202] 
634-8530. 

SUrSUMCNTAIIY  INTOmSATWN;  This  is  a 
synopsis  of  die  Coaimisrian's  Report 
and  Order,  MM  Docket  No.  88-463. 
adopted  July  28. 1989,  and  released 
August  11, 1980.  The  full  text  of  diis 
Conunis^on  decision  is  available  for 


inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  [Room  230),  1919  M  Sti^et  NW^ 
Washington,  DC  Tlie  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-3800,  2100  M  Street  NW..  Suite 
140,  Washington,  DC  20037. 

Ust  of  Subjects  in  47  CTR  Part  73 

Radio  broadcasting.  I 

PART73-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  15^  308. 

§73Ji02   [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  is  amended  under  Arkansas, 
by  adding  Wilson.  Channel  27gA 

Federal  Conununicationa  Commission. 
Kail  A.  Kensiiiger. 

Chief,  AlJocalioDS  Branch,  Policy  and  Rules 
Division,  Mass  Media  Buteau. 
[FR  Doc.  8&-19311  Filed  8>ie-89:  &45  am] 
BILUNQ  CODE  STIS-ei-ll 


47CFRPart73 


[MM  Dochel  Na  88-47.  I1M-5877,  RM-8148, 
RM-6364,RI*-836S] 

Radio  Broadcasting  Services;  Oakdale, 
Tioga  and  West  llonree,  LA 

AQENCv:  Federal  Communications 

Commission. 

action:  Fmal  rule. 

summary:  This  document  substitutes 
Channel  252C2  for  Channd  252A  at 
West  Monroe,  Louisiana,  and  modifies 
the  license  of  Station  KYEA(FM)  to 
specify  operation  on  the  higher  class  co- 
channel,  at  the  request  of  Phoenix 
Broadcasting  Company.  The  commmiity 
could  receive  its  first  wide  coverage 
area  FM  service.  A  site  restriction  of 
16.3  kilometers  [10.1  ndles)  northeast  of 
the  city  is  required.  The  coordinates  are 
32-37-28  and  92-01-37.  Widi  diis  action, 
this  proceeding  is  terminated. 
EFRcnvc  date:  September  25, 1989. 

FOff  PUIITHER  UVORMATION  OONTACn 

Pabicia  Rawlings.  (20^  634-653a 
SUPPLEMENTARY  INFORMATKNC  This  iS  a 

synopsis  of  the  Commission's  Scoood 
Report  and  Order.  MM  Docket  Na  87- 
485,  adopted  July  28, 19ea  and  released 
August  11. 1989.  The  fidl  text  of  dde 
Commission  decision  is  available  for 
inspection  and  copying  during  nonnal 
business  hours  in  die  FCC  Dockets 
Branch  [Room  230).  1919  M  Street  NWn 
Washingtnn.  DC  The  complete  text  of 
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this  decision  may  also  be  purchased 
fiom  the  Commission's  copy  contractors. 
International  Transcription  Service, 
(202)  857-3800, 2100  M  Street  NW.,  Suite 
14a  Washington.  DC  20037. 

List  of  Subjects  fai  47  CFR  Part  73 

Radio  broadcasting. 

PART73-[AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 303. 

§73.202    [AmwHtod] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  is  amended,  under 
Louisiana,  by  removing  Channel  252A 
and  adding  Channel  252C2  at  West 
Monroe. 

Bradley  P.  Holmes, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

[FR  Doc  89-19310  Filed  8-16-89;  8.-45  am] 

BOUNQ  CODE  tr1^«1-■ 


47  CFR  Part  73 

[MM  Docket  Na  88-620;  RM-SSIS,  RM- 
6585,  RM-66S1,  RM-6652,  RM-66531 

Radio  Broadcasting  Services; 
Woodstock,  VAetal 

aoency:  Federal  Communications 
Commission. 

ACTKNC  Final  rule. 

summary:  This  document  allots  Channel 
277A  to  New  Market  Virginia,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Charles  B.  Johnson.  In 
addition,  this  action:  (1)  Substitutes 
Channel  229B1  for  Channel  240A  at 
Woodstock  and  modifies  the  permit  of 
Station  WAZR(FM]  at  Woodstock  to 
specify  operations  on  the  higher  class 
channel,  at  the  request  of  Ruarch 
Associates;  (2)  substitutes  Channel  226A 
for  Channel  228A  at  Staunton  and 
modifies  the  license  for  Station 
WSGM(FM)  at  Staunton  (See  53  FR 
48099,  November  16. 1988):  [3] 
substitutes  Channel  241B1  for  Channel 
238A  at  Broadway  and  modifies  the 
permit  for  Station  WLTK(FM]  at 
Broadway,  as  requested  by  Massanutten 
Broadcasting  Co.,  Inc.;  [4]  substitutes 
Channel  245B1  for  Channel  245A  at 
Mount  Jackson  and  modifies  the  permit 
for  Station  WSIC(FM)  at  Mount  Jackson, 
at  the  request  of  Shenandoah  County 
Broadcasting  Corporation;  (5) 
substitutes  Channel  25SA  for  Channel 
244A  at  Orange  and  modifies  the  license 
of  Station  WVJZ(FM);  and  (6) 
substitutes  Channel  244B1  for  Channel 
244A  at  Buena  Vista  and  modifies  die 


license  for  Station  WV^J(FM]  to  specify 
operation  on  the  higher  class  station  at 
the  request  of  Equns  Communicatioaa. 
Inc.  The  communities  of  Buena  Vista. 
Broadway,  Mount  Jackson  and 
Woodstock  could  receive  a  first  wide 
coverage  area  FM  service.  With  this 
action,  this  proceeding  is  tenninated. 
dates:  Effective  September  25, 1989; 
The  window  period  for  filing 
applications  on  Channel  277A  at  New 
Maiicet  Virginia,  will  open  on 
September  28, 1989,  and  close  on 
October  26, 1989. 

POR  purtner  mpormatnm  contact 
Patiicia  Rawlings,  [202]  634-6530. 
SUPPIAIENTARY  inpormation:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-52a 
adopted  July  28, 1989,  and  released 
August  11, 1989.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  [Room  230],  1919  M  Street  NW., 
Washington.  DC.  "Ilie  complete  text  of 
diis  decision  may  also  be  purchased 
bom.  the  Commission's  copy  contractors, 
International  Transcription  Service. 
(202)  857-380a  2100  M  Sb«et  NW..  Suite 
140,  Washington,  DC  ,20037.  Channel 
277A  at  New  Market  Virginia,  requires 
a  site  restriction  of  0.7  kilometer  [0.4 
mile]  west  of  the  city,  at  coordinates  38- 
38-00  and  78-42-42.  Channel  229B1  at 
Woodstock.  Virginia,  requires  a  site 
restriction  of  21.8  kilometers  (13.5  miles] 
west  of  the  city,  at  coordinates  38-48-18 
and  78-44-18.  A  site  restriction  of  7.6 
kilometers  [4.7  miles]  west  of  Mount 
Jackson  is  required  for  Channel  24SB1. 
The  coordinates  are  38-44-41  and  78- 
43-51.  Channel  241B1  at  Broadway. 
Virginia,  requires  a  site  restriction  of  38- 
36-31  and  78-54-07.  Channel  244B1  at 
Buena  Vista  requires  a  site  restriction  of 
11.6  kilometers  (7.2  miles]  east  of  the 
city  at  coordinates  37-43-22  and  79-13- 
23.  The  foregoing  allotments  must 
comply  with  the  notification 
requirements  of  S  73.1030(a]  of  the 
Commission's  Rules. 

List  of  Sub  jacU  in  47  CFR  Part  73 

Radio  broadcasting. 

PART73-(AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AutlKMity:  47  U.S.C  154, 303. 

S  73.202    [Amended] 

2.  Section  73.202(b),  die  TaUe  of  FM 
Allotments  is  amended,  under  Virginia, 
by  adding  New  Market  Channel  277A; 
by  adding  Channel  241B1  and  removing 
Qiannel  238A  at  &oadway;  by  adding 
Channel  244B1  and  removing  Channel 


244A  at  Buena  Vista;  by  adding  Chaflasl 
245B1  and  removing  CSiannel  245A  at 
Motmt  Jadcson;  by  adding  Channel  ZSSA 
and  removing  Channel  244A  at  Orange; 
by  adding  Channel  228A  and  removing 
Channel  228A  at  Staunton;  and  by 
adding  Channel  229B1  and  removing 
Channel  240A  at  Woodstock. 
Kari  A.  KaoaiDger, 

Chief  Allocations  Branch,  Policy  andRtdet 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-1930B  FUed  8-18-80;  8:45  am] 
SKUNO  COM  S71Kei-M 


47  CFR  Part  73 

isMR  vooaev  no.  ea— s^^^  nsi^a^w4j 

Tslevfsion  Broadcasting  Servtoes; 
Joneebora,AR 

aoency;  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


r.  This  document  allots  UHF 
television  Channel  48  to  Jonesboro. 
Arkansas,  as  that  community's  second 
local  commercial  television  broadcast 
service,  in  response  to  a  petition  for  rule 
making  filed  by  Oudaw  Broadcasting. 
See  53  FR  30853,  August  16, 198& 
Coordinates  used  for  Channel  48  at 
Jonesboro  are  35-50-12  and  90-42-24. 

Although  the  Commission  has 
imposed  a  freeze  on  TV  allotments  or 
applications  therefor  in  specified 
metropolitan  areas,  pending  the  outcome 
of  an  inquiry  into  the  uses  ill  advanced 
television  systems  (ATV)  in 
broadcasting,  this  proposal  is  not 
affected  thereby.  With  diis  action,  the 
proceeding  is  terminated. 

EFFECnVE  date:  September  25. 1980. 

POR  PURTHER  INPORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  [202] 
634-8530. 

SUPPLEMBNTARV  WIP0RMAT10N:  This  is  a 

synopsis  of  the  Commission's  Repcnl 
and  Order,  MM  Docket  No.  88-38a 
adopted  July  28, 1988,  and  released 
August  11. 1989.  The  fiill  text  of  diis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street  NW.. 
.  Washington,  DC.  "The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors. 
International  Transcription  Service, 
[202]  857-3800, 2100  M  Street  NW.,  Suite 
14a  Washington,  DC  20037. 

List  of  Bobjecls  in  47  CFR  Part  73 

Television  broadcasting. 


33902 
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PART73-{AMENDEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Auftority:  47  U.S.C.  154, 303. 

S  73.606    [AnMfNted] 

2.  Section  73.606(b),  the  Television 
Taole  of  Allotments  for  Arkansas,  is 
amended,  by  adding  Channel  48+  at 
Jonesboro. 

Federal  Communications  Commission. 
Kari  A.  Kndnger, 

Chief.  Allocationa  Branch,  Policy  and  Rules 
Diviaion,  Mass  Media  Bureau. 
[FR  Doc.  86-19313  Filed  a-16-89;  a-45  am] 
I  COM  tria-ei-ii 


47CFRPwt90 

[PR  Dodwt  Na  86-373;  FCC  69-231] 

Private  Und  MobHe  Radio  Services; 
Offset  Channels  In  the  150  MHi  Band 

AOCNCV:  Federal  Communications 

Commission 

action:  Final  Rule. 


:  In  response  to  the  Notice  of 
Proposed  Rule  Making,  the  Commission 
adopted  the  Report  and  Order.  This 
action  allowed  use  on  a  nationwide 
basis  of  existing  15  kHz  offset  channels 
in  the  150  MHz  band  by  both  the 
Business  Radio  Service  and  the  Taxicab 
Radio  Service  in  the  continental  United 
States.  In  Puerto  Rico  and  the  Virgin 
Islands,  the  Commission  provided  for 
Business  Radio  use  of  new  offset 
channels  as  well  as  additional  high 
power  paging  channels,  lliis  action  will 
promote  more  intensive  use  of  available 
land  mobile  spectrum  in  this  congested 
band.  In  the  same  document,  the 
Commission  declined  to  allow 
additional  high  power  paging  in  the 
continental  United  States  and 
reaffirmed  the  use  of  the  1950  Census 
data  in  Ucensing  Business  and  Taxicab 
Radio  eligibles  on  shared  offset 
frequencies. 

cmcnvi  DATK  September  18, 1989. 
AOOntSS:  Federal  Communications 
Commission,  Washington.  DC  20554. 
PON  niiiTHai  mpoMMATioN  contact: 
Freda  Uppert  Thyden  and  Eugene 
Thomson,  Land  Mobile  and  Microwave 
Division,  Private  Radio  Bureau  (202) 
634-2443. 

•UPPLBMINTAIIV  MRMMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  in  PR  Docket  No.  88-373. 
FCC  89-231.  adopted  July  13. 1989.  and 
released  Tuly  27, 1989. 

The  full  text  of  this  Commission 
document  is  available  for  inspection  and 
copying  during  normal  business  hours  in 


the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW„  Washington,  DC. 
The  complete  text  of  this  Report  and 
Order  may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
(202)  857-3800.  2100  M  Street.  NW., 
Washington,  DC  20037. 

Summary  of  Report  and  Order 

1.  A  Notice  of  Proposed  Rule  Making 
(53  FR  35339,  Septonber  13, 1988)  was 
adopted  in  this  proceeding  to  promote 
more  intensive  use  of  available  private 
land  mobile  spectnun  in  the  congested 
150  MHz  band.  A  number  of  options 
were  proposed  concerning  the  use  of 
offset  channels  in  the  continental  United 
States,  as  well  as  in  Puerto  Rico  and  the 
Virgin  Islands.  The  Commission  also 
raised  issues  regarding  high  power 
paging  and  the  continued  use  of  the  1950 
census  data  for  licensing  Business  and 
Taxicab  Radio  eligibles. 

2.  After  reviewing  the  record  in  this 
proceeding,  the  Commission  came  to  the 
conclusion  that  the  public  interest  would 
be  served  by  providing  opportunities  for 
nationwide  use  of  twelve  offset 
channels  in  the  150  MHz  band  to  both 
the  Business  and  Taxicab  Radio 
Services  in  the  continental  United 
States.  These  frequencies  consisting  of 
six  pairs,  are  as  foDows:  152.285  MHz/ 
157.545  MHz.  152.315  MHz/157.575  MHz. 
152.345  MHz/157.605  MHz,  152.375 
MHz/157.635  MHz,  152.405  MHz/157.665 
MHz  and  152.435  MHz/157.695  MHZ. 
These  frequencies  are  adjacent  on  one 
side  to  channels  assigned  nationwide  to 
the  Taxicab  Radio  Service.  On  the  other 
side,  these  offset  channels  are  assigned 
to  both  the  Taxicab  Radio  Service  for 
use  inside  of  the  SMAs  with  populations 
greater  than  50,000  and  to  the  Business 
Radio  Service  outside  of  the  SMAs. 
They  are  currentiy  utilized  by  eligibles 
in  the  Taxicab  Radio  Service  inside  the 
Standard  Metropolitan  Areas  (SMAs), 
but  are  not  available  for  use  outside  the 
SMAs. 

3.  Because  coordination  has  been 
implemented  for  the  Business  Radio 
Service  (since  1980),  the  Commission 
was  able  to  permit  the  use  of  the  12 
subject  offset  frequencies  on  a 
nationwide  basis  in  the  continental 
United  States.  Botk  the  Taxicab  and 
Business  Radio  eligibles  have 
demonstrated  that  greater  use  of  these 
offsets  is  needed  for  private 
communications  in  this  congested 
segment  of  the  spectrum.  Expanded  use 
of  these  offsets  sheuld  help  alleviate 
some  of  the  congestion  of  the  150  MHz 
band  currentiy  experienced  in  many 
areas. 

4.  The  Commissfen  concluded  that 
because  Business  and  Taxicab  Radio 


eligibles  use  different  modes  of 
communication,  requiring  them  to  share 
spectnmi  might  prove  to  be  an 
unproductive  means  of  satisfying  either 
of  their  spectrum  requirements.  (Taxicab 
licensees  operate  in  two-frequency 
simplex  mode,  whereas  Business  users 
operate  only  on  one  channel.)  To 
provide  eligibles  in  both  services  some 
relief  from  congestion  on  the  150  MHz 
band,  the  Commission  decided  to  assign 
specific  offset  channels  outside  the 
SMAs  for  use  by  eligibles  in  each 
service.  Because  the  Business  Radio 
Service  has  significantly  more  users 
than  the  Taxicab  Radio  Service,  the 
Commission  provided  the  Taxicab 
Radio  Service  with  four  frequencies 
(152.315, 152.345, 157.575,  and  157.605 
MHz)  and  the  Business  Radio  Service 
with  eight  frequencies  (152.285, 152.375, 
152.405, 152.435, 157.5«,  157.635, 157.665 
and  157.695  MHz).  This  not  only  allows 
Taxicab  Radio  eligibles  to  pair  these 
frequencies  in  the  same  manner  as  their 
eight  nationwide  frequencies,  but  the 
four  frequencies  designated  for  taxicab 
use  in  this  proceeding  are  adjacent  to 
existing  nationwide  Taxicab 
frequencies.  This  will  facilitate 
coordination  of  these  channels  by  the 
Taxicab  Radio  Service's  frequency 
coordinator. 

5.  In  view  of  the  congestion  of  the  150 
MHz  band,  the  Commission  explored 
the  possibility  of  creating  new  offset 
frequencies  adjacent  of  Business  Radio 
channels.  It  concluded,  however,  that  it 
would  not  be  beneficial  to  do  so  in  the 
continental  United  States.  The 
Commission  recognized  the  limitations 
imposed  by  interference  concerns 
regarding  the  existing  use  of  30  kHz 
chaimels,  as  well  as  interference  to 
narrowband  operations.  Assignment  of 
these  frequencies  for  land  mobile  use 
coidd  severely  restrict  futiue  assignment 
of  narrowband  frequencies  2.5, 7.5  and 
12.5  kHz  removed,  thus  inhibiting 
application  of  this  spectrum-efficient 
technology  to  private  land  mobile 
communications. 

6.  Because  there  now  is  a  frequency 
coordination  requirement  for  the 
Business  Radio  Service  in  the  ISO  MHz 
band,  and  the  150  MHe  band  in  Puerto 
Rico  and  the  Virgin  Islands  is  much  less 
congested  than  in  the  continental  United 
States,  the  Commission  made  available 
in  these  areas  21  offset  frequencies  that 
are  adjacent  to  Business  Radio 
channels.  The  use  of  these  offset 
channels  by  Business  radio  eligibles  will 
not  affect  any  other  radio  services 
because  their  adjacent  channels  already 
are  assigned  to  the  Business  Radio 
Service.  The  Commission  noted  that  no 
need  has  lieen  demonttrated,  nor 
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interest  taken,  by  any  other  land  mobile 
service  in  utilizing  these  t^set 
frequencies.  Furthermore,  use  of  these 
offsets  may  be  of  actual  benefit  to 
eligibles  in  these  areas  because  the  ISO 
MHz  band  is  si^ilBcantiy  less  congested 
in  Puerto  Rico  and  the  Virgin  Islands 
than  in  the  continental  United  States. 

7.  After  reviewing  the  record  in  this 
proceeding,  the  Commission  determined 
that  establishing  high  power  paging 
frequencies  15  iJiz  adjacent  to  the 
Taxicab  Radio  channels  in  the  150  MHz 
bcmd  was  inadvisable.  Such  action 
would  likely  degrade  the  use  of  the 
Taxicab  Radio  channels  in  that  segment 
of  the  spectrum  because  of  the 
disensitization  of  Taxicab  mobile 
receivers  in  the  vicinity  of  high  power 
paging  channels.  In  addition  to  the 
receiver  problem,  mobile  unit 
transmitters  operating  in  the  vicinity  of 
adjacent  channel,  high  power  paging 
base  stations  could  suffer  int«ference. 
In  view  of  the  potential  interference  not 
only  to  adjacent  channel  users,  but 
others  in  the  land  mobile  services,  the 
Commission  declined  to  allow  tiie  use  of 
any  of  the  existing  offset  channels  in  the 
continental  United  States  for  high  power 
paging. 

8.  Tae  Commission  also  rejected  a 
proposal  to  allow  high  power  paging  on 
the  13  new  offset  channels  that  would 
have  been  adjacent  to  channels  already 
assigned  to  the  Business  Radio  Service 
because  of  serious  interference 
concerns.  Furthermore,  no  compelling 
need  was  indicated  to  wairant  creating 
another  potential  for  interference  in  this 
congested  band.  In  view  of  other  options 
avaUable  to  meet  paging  needs  (the  use 
of  450  MHz  and  900  Mhz  paging 
frequencies),  increasing  the  potential  for 
interference  in  the  150  MHz  band 
appears  risky  at  best. 

9.  The  Commission  also  rejected  the 
proposal  to  allow  an  increase  in  the 
permitted  maximum  power  to  350  watts 
on  three  frequencies  already  reserved 
for  paging.  ITie  proximity  of  channel 
157.740  MHz  to  non-Business 
frequencies,  as  well  as  to  a  common 
carrier  chaimel  used  for  mobile 
purposes,  militates  against  aUowing  an 
increase  in  permitted  power  from  75  to 
350  watts  for  that  particular  frequency. 
As  to  the  other  two  paging  diannels 
(154.625  MHz  and  158.400  MHz),  any 
increase  in  power  would  cause  harmful 
interference  to  land  mobile  operations  in 
the  150  MHz  band.  Therefore,  the 
Commission  decided  to  retain  its  current 
prohibition  on  the  power  (20  watts) 
perinitted  on  these  two  frequencies. 

10.  The  Commission  concluded  diat 
none  of  the  above  concerns  regarding 
the  interference  potential  of  hi^  power 
paging  operation  in  the  continents! 


United  States  was  not  a  serious  conoera 
in  Puerto  Rico  and  the  Virgin  Islands. 
Any  new  paging  frequencies  will  be 
adjacent  to  existing,  less-congested 
business  channels  in  these  areas,  llie 
frequency  coordination  process  can 
therefore  control  the  location  as  well  as 
the  assigned  frequenciies  to  minimize 
adjacent  channel  interference.  The 
Commission  also  concluded  that  such 
paging  could  likely  be  conducted 
without  creating  harmful  interference  to 
narrowband  operations.  Therefore,  the 
Commission  allowed  five  of  the  21  offset 
chaimels  in  Puerto  Rico  and  the  Virgin 
Islands  to  be  utilized  for  high  power 
paging. 

11.  Finally,  the  Commission  decided  to 
retain  the  hst  of  cities  based  on  the  1950 
Census  data  for  making  assignments  in 
the  Taxicab  and  Business  Radio 
Services.  The  use  of  different  data 
would  be  inadvisable  and,  as  a 
consequence  of  our  providing  additional 
nationwide  taxicab  frequencies,  is 
unwarranted.  In  Ucensing  Taxicab  and 
Business  users  on  the  subject  150  MHz 
channels,  the  Commission  has 
consistentiy  relied  on  a  single  list  of 
cities.  Updating  this  list  whenever  new 
census  data  become  available  would 
cause  a  constantiy  changing,  haphazard 
pattern  of  spectrum  allotments  between 
the  two  services. 

Audiority  atation 

12.  Authority  for  the  action  taken  is 
contained  in  sections  4(i),  303(r)  and 
307(b)  of  the  Commxmication  Act  of 
1934,  as  amended.  47  U.S.C.  154(i).  303(r] 
and  307(b) 

List  of  SubjecU  in  47  CFR  Fait  90 

Private  land  mobile  radio  services. 
Federal  Communicationa  Commission. 
Donna  R.  Searcy, 

Secretary. 

Rule  Changes 

47  CFR  part  90  is  amended  as  follows: 

PART  90-lAMENDED] 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sees.  4. 303, 48  Stat,  as 
amended,  1066, 1062: 47  U.S.C.  154. 303, 
unless  otherwise  noted. 

2.  In  47  CFR  90.75,  tiie  frequency  table 
in  paragraph  (b)  is  amended  by  adding 
die  frequencies  150.830, 150.8ea  ISOMO, 
150.920, 150.950, 151.010, 151.04a  151.070. 
151.100.  lS1.13a  151.180. 151.19a  151.22a 
151.25a  151.28a  151.3ia  151.34a  151.37a 
lS1.40a  151.43a  151.46a  152.285. 152.375. 
152.405. 152.435, 157.545. 157.635. 157.665. 
and  157.685.  together  widi  dieir 


associated  limitations,  to  read  as 
follows: 

SM.7S    Dusmsesradteesrvtcs. 
•       •       •       •       • 

(b)  •  •  • 

Business  RAOto  Service  Frequency 
Table 


""""W 

Oass  Of  stMonM         ^^ 

•                     • 

•                         •                         ( 

1 

150.830 

*                            ■ 

Bass .„     6.16.12 

•                         •                         • 

150.860........ 

•                               • 

Baaa 8,10.12 

•                         •                         • 

150.890 _. 

•                            • 

Besa....„       6.16.12 

•            •            • 

150.820 „ 

•                               • 

Baaa 8.10.12 

•                   e                   • 

150.950 

•                            • 

Base 8,10.12 

*             •             • 

151.010 

•                            • 

e                   • 

151.040... 

•                               • 

.do 

•                         • 

151.070 

*                            • 

.-..A) 

•                         • 

151.100 

jJO _.     

e                     • 

•                     • 

151.130 

s                       • 

....„do 

*                         • 

151.160 

■                            • 

..„..do.  ^....„    

*                         • 

151.190 _. 

•                            • 

— do 

•                         • 

151220 

•                               • 

do 

•                         • 

151.250 

•                            • 

— do 

•                         • 

151.280 

•                               • 

._..do 

•                         • 

151 J10 _ 

•                               • 

do -.. 

•                         • 

151J40 

•                            • 

do 

•                       • 

151 .370  « 

. do     

•                • 

•             « 

151.400 

•                               • 

A> _ _ 

•                            • 

151.430 „ 

•                               • 

do 

•                     • 

151.460 „ 

do 

•                         • 

152.285 ...._ 

•                            • 

4to 

•                       * 

152.375 

152.405 

•                    e 

.do 

™...do _ 

152.435 „ 

•                • 

do ™ 

•                         • 

157.546 

Base  or  mobile 

•             • 

•                            • 

157.635 

. do 

157.665 

•                            • 

A) _   . 

157^95 

.do 

9 

3.  In  47  CFR  90.93.  the  frequency  table 
in  paragraph  (b)  is  amended  by 
changing  the  limitations  for  the 
frequencies  152.285. 152.315. 152.345. 
152.375, 152.405. 152.435. 157.545, 157.57S, 
157.605. 157.635. 157.665,  and  157.695  to 
read  as  follows: 


88904       Federal  Register  /  Vol.  54.  No.  158  /  Thuitday.  August  17,  1989  /  Rules  and  Regulations 


tguiat 


ftOtM   Taxicab radio Mrvice. 

Taxicab  Radio  Service  Frequency 
Table 

OMt  of  sMIorKs)       *^^ 


FrM^«rKy< 


15&2SS 

......do.. 

1,? 

• 

• 

152.31S 

• 

do... 

• 

•;• 

•;••• 



152.345 

• 

....„._ 

..„..do. 

• 

•;■ 

•;••• 



152.375 

e 

........ 

......do 

• 

1.2 

152.405 

• 

— ;— 

do 

• 

••••■••;■ 

1.2 

15i435 

• 

„.._... 

......do 

• 

........ 

1.2 

157.545 

— ;•-• 

do 

1,2 

• 

• 

157.575 

A 

• 

• 

157.805 

........ 

do 

..... 

• 

• 

157.635 

• 

•-•;-■ 

.....jkt 

• 

•;•" 

1.2 

157.866 

...™... 

do 

1.2 

• 

• 

157.685 

• 

do 

■ 

.. 

1.2 

4.  In  47  CFR  00.555,  the  frequency 
table  in  paragraph  (b)  is  amended  by 
changing  service  and  limitation  entries 
for  the  frequencies  150.830, 150.860, 
150.890, 150.920, 150.95a  151.010, 151.040, 
151.070,  ISl.lOa  151.130, 151.160, 151.190, 
151.220, 151.250, 151.280, 151.310, 151.340. 
151.370. 151.400, 151.430. 151.460, 152.285, 
152.315, 152.345, 152.375, 152.405. 152.435. 
157.545. 157.575. 157.605. 157JB3S,  157.665, 
and  157.695  to  read  as  follows: 

1 90.555   Combined  fraQuancy  iisMiij. 
(b)  *  •  • 


FraquwKy 


SafvteM 


_SpecM 
IfTwtBttons 


150.830 IB.LA.. Do.  paging  only. 

•  a  •  •  • 

150.880 IB,LA. Do,  piging  only. 

•  •  a  •  • 

150.890 IB.LA. Do.  piQlng  only. 

•  •  •  •  • 

150.820..; IB,LA. „.  Do.  paging  only. 

e  •  •  e  • 

150.960 IB.LA. „..  Dapmingonly. 

•  a  •  •  • 

151.010 IB.PH Do. 

e  e  •  •  e 

151.040 « IB,PH Do. 

•  •  •  •  • 

151.070 IB,PH Do. 

.  •  «  •  . 

1 51 .100 IB,PH Da 

•  a  •  •  • 

151.130 IB,PH Do. 

•  •  •  •  a 

151.160... IB.PO Do. 


Frequency 


Services 


Special 
Imitatiort 


151.190 

e  a 

151.220 

a  • 

151.250 

a  a 

151.280 

151.310 

a  a 

151.340 

•  a 

151.370 - 

•  a 

151.400 

•  a 

151.430 

•  a 

151.480 

•  a 

152.285. 

a  a 

15^315 

a  a 

152.345 

a  a 

152.375 

•  a 

15^405 

•  a 

15^435 

•  a 

157.545 

a  • 

157.575 

a  a 

157.606 

a  a 

157.835 

a  a 

157.865. 

t  • 

157.695 


IB,PO 

a 

IB.PO 

a 

IB.PO 

IB.PO - 

a 

IB,PO 

a 

IB.PO 

a 

IB,PO 

a 

I8,P0 

a 

IB.PO 

a 

IB.PO 

a 

IB.U<... _... 

I      • 

LX..i 

a 

u.., _ 

a 

IB,U< 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 


3  outside.  LX 
inside  SMAs 
over  50,000 
pop. 


Do. 


IB,U( IB  outside.  LX 

inside  SMAs 
over  50,000 
pop. 


IB.LX.. 


Do. 


IB.LX IB  outside.  LX 

(inside  SMAs 
over  50.000 
pop. 


LX..... 

LX 

IB,LX.. 
IB,U.. 


Do. 

a 

IB  outside.  LX 
SMAs 
,000 


J  Inside  SK 
over  50,0 
pop. 
Do. 


[FR  Doc.  8&-19257  Filed  8-16-69;  8:45ain] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Adminletratlon 

50  CFR  Part  674  I 

(Dodiat  Na  M)652<ei52] 

High  Seae  Seimon  Ftohery  off  Alaeka 

AGINCV:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Notice  of  closure. 


".  NOAA  issues  this  notice 
closing  for  10  days  the  U.S.  Exclusive 
Economic  Zone  oCF  Southeast  Alaska  to 
commercial  fishing  for  all  salmon 
species.  This  action  is  necessary  to  stop 
the  harvest  of  coho  sdmon  by  the  troll 
fishery  and  is  intended  to  ensure  that 
the  coho  salmon  stodcs  are  not 
overharvested  and  the  various  groups  of 
fishermen  share  the  harvest  equitably. 

DATES:  This  notice  is  effective  at  0001 
hours  Alaska  Daylight  Time  (AJ3.T.), 
Monday,  August  14. 1989.  and  will 
expire  at  2359  hburs  A.D.T..  Wednesday. 
August  23. 1989.  Public  comments  are 
invited  until  September  14. 1989. 

ADDRESSES:  Send  coittments  to  Steven 
Pennoyer.  Director,  Alaska  Region. 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  Alaska  99802-1668. 
During  the  30-day  puUic  comment 
period,  the  data  upon  which  this  notice 
is  based  will  be  available  for  public 
inspection  from  0800  tfuvugh  1630  hours 
AJ3.T.  Monday  through  Friday  at  the 
NMFS  Regional  Office.  Room  453. 
Federal  Building.  709  West  Ninth  Street. 
Juneau.  Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 

Aven  M.  Anderson  (Fishery 
Management  Biologist  NXffS)  907-586- 
722& 

8UPPI.EMENTARY  INFORMATION:  Sabnon 
fishing  in  the  U.S.  Exclusive  Economic 
Zone  (EEZ)  off  Alaska  is  managed  under 
the  Fishery  Management  Plan  for  the 
High  Seas  Sabnon  Fialiery  Off  the  Ck>a8t 
of  Alaska  East  of  175  Delves  East 
Longitude  (FMP).  Thii  FMP  was 
developed  and  amended  by  the  North 
,  Pacific  Fishery  Management  Council 
(Council)  and  is  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
part  674. 

The  FMP  also  implements  provisions 
of  the  Pacific  Salmon  Treaty  and  the 
Pacific  Salmon  Treaty  Act  (16  U.S.C. 
3631  et  seq.].  Article  HI  of  the  treaty 
requires  that  each  Party  conduct  its 
fisheries  to  prevent  overfishing  of  the 
sabnon  stocks  subject  to  the  treaty.  The 
coho  stocks  being  protected  by  tUs 
action  are  stocks  subject  to  the  treaty 
(article  I  (a)  and  1988  amendment  of 
annex,  IV.  chapter  5). 

The  troll  fishery  in  the  EEZ  off  Alaska 
and  in  Alaskan  outside  coastal  waters  is 
the  first  fishery  to  intercept  the  returning 
coho  salmon.  As  of  August  12,  this 
fishery  has  harvested  1.1  million  coho;  a 
number  222  percent  above  the  1971-1980 
average  harvest  of  346  thousand  by  this 
date,  bi  contrast,  the  harvests  by  the 
fisheries  in  the  internal  waters  of 
Southeast  Alaska  haTe  done  less  weU. 
with  the  cumulative  gillnet  catch  being 
65%  above  the  average  and  the 
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Ketchikan  and  Juneau  sport  fisheries 
having  cumulative  catch-per-imit  of 
efforts  of  33  percent  to  42  percent  below 
average.  Few  coho  have  entered 
spawning  streams  at  this  date. 

In  1980.  the  Council  amended  section 
8.3.1.4  of  the  FMP  to  provide  for  an  area- 
wide  closure  of  the  entire  troll  fishery 
for  10  days  to  stabilize  or  reduce  coastal 
and  offshore  fishing  effort  on  coho 
salmon  imless  an  evaluation  of  the  coho 
runs  and  harvests  indicated  a  "well 
above  average  magnitude  and  good 
movement  inshore."  Hie  Coundl  took 
this  action  in  cooperation  with  the 
Alaska  Board  of  Fisheries  (Board)  so 
that  the  troll  fishery  in  the  EEZ  and  in 
State  waters  would  be  under  consistent 
management  The  Council  intended  that 
if  the  State  issued  a  closure  for  coho,  a 
similar  closure  should  be  instituted  for 
the  EE2^  imder  the  procedures  outlined 
in  section  8.3.1.5.  of  the  FMP  and 
specified  at  50  CFR  674.23. 

Further,  regulations  implementing  the 
FMP  (at  SO  CFR  674.23(a))  also  provide 
that  the  Secretary  of  Commerce 
(Secretary]  may  modify  the  fishing  times 
and  areas  based  on  a  determination  by 
the  Regiomd  Director  tiiat  the  condition 
of  any  sahnon  species  in  any  part  of  the 
management  area  is  substantially 
different  bom  the  condition  anticipated 
in  the  FMP.  In  making  such  a 
determination,  he  may  consider  the 
following  factors: 

(1)  The  effect  of  overall  fishing  effort 
within  any  part  of  the  management  area; 

(2)  The  catch  per  unit  of  effort  and  the 
rate  of  harvest 

(3)  The  relative  abimdance  of  salmon 
stodcs  within  the  management  area; 

(4)  The  condition  of  salmon  stocks 
throughout  their  ranges; 

(5)  Any  other  factors  relevant  to  the 
conservation  of  salmon. 

Alaska  has  similar  criteria  for  the 
fisheries  in  its  waters.  In  the  spring  of 


1989.  the  Board  established  the 
following  historical  percentages  as 
guidelines  for  the  coho  harvest  by  each 
type  of  commercial  gear  in  Southeast 
Alaska:  Troll  (61).  purse  seine  (19).  drift 
gill  net  (13),  set  ^  net  (7).  The  Board 
stated  that  its  intention  was  that  these 
allocation  guidelines  be  met  as  closely 
as  possible  over  the  long  term,  and 
authorized  the  Alaska  Department  of 
Fish  and  Game  to  adjust  fishing  times 
and  areas  to  attempt  to  adiieve  these 
long-term  allocation  guidelines. 

Based  on  the  harvests  to  date  by  the 
various  commercial  and  recreational 
fisheries,  the  Alaska  Department  of  Fish 
and  Game  is  closing  the  tmU  fishery  in 
State  waters  for  10  days  bediming  at 
0001  hours  on  August  14  to  ensure 
adequate  migration  of  coho  firom  coastal 
waters  to  internal  waters  and  the 
spawning  streams  and  to  address 
allocation  of  coho  salmon  between  the 
offshore  troll  fishery  and  the  troll  net 
and  recreational  fisheries  of  the  internal 
waters  of  Alaska. 

The  Regional  Director,  having 
reviewed  the  evidence  of  the  coho 
harvests  and  being  aware  of  Alaska's 
proposed  action,  has  determined  that 
the  effect  of  overall  fishing  effort  the 
catch  per  unit  of  effort,  and  Uie  well- 
above-average  rate  of  harvest  by  the 
outside  troll  fleet  requires  a  closure  of 
the  troll  fishery  in  die  R^-^ 

On  Friday.  August  11. 1989.  the 
Alaska  Department  of  Fish  and  Game 
and  the  NMFS  issued  a  joint 
announcement  tiiat  the  commercial  troll 
fishery  would  close  for  10  days, 
beginning  at  0001  hours  ADT  on  August 
14, 1989.  and  the  Secretary  is 
implementing  the  10-day  closure 
prescribed  by  this  action.  Tlie  closure 
will  become  effective  after  this  notice 
has  been  filed  for  public  inspection  with 
the  Office  of  the  Federal  Register  and 
the  closure  has  been  public^d  for  48 


hours  throuflji  procedures  of  the  Aleska 
Department  of  Fiah  and  Game. 

OdierMetten 

The  Assistant  Administrator  for 
Fisheries,  NOAA.  has  determined  that 
the  coho  salmon  stocks  harvested  in 
Southeastern  Alaska  will  be  subject  to 
harm  unless  this  notice  takes  effect 
promptiy.  He  finds,  therefore,  that  it 
would  be  impracticable  and  contrary  to 
the  public  interest  to  provide  advance 
notice  and  a  prior  opportunity  for  public 
comment  or  to  delay  for  30  days  the 
effective  date  of  this  notice  under  the 
provisions  of  5  U.S.C.  553(b)  and  (d). 
However,  50  CFR  674.23(b)(3)  requires 
the  Secretary  to  accept  and  consider 
public  comments  for  30  days  after  tiie 
effective  date  of  this  notice.  The 
aggregated  data  upon  which  this  closure 
is  based  are  available  for  public 
inspection  at  the  address  given  above.  If 
comments  are  received,  the  Secretary 
will  reconsider  the  necessity  of  this 
action  and  will  publish  another  notice  in 
the  Federal  Re^ster  either  confirming 
the  notice's  continued  effect  modifying 
it  or  rescinding  it  unless  the  notice  has 
already  expired  or  been  rescinded. 

This  action  is  authorized  by  50  CFR 
part  674  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  674 

Fisheries,  Fishing,  International 
organizations.  Reporting  and 
recordkeeping  requirements. 

Audwrity:  16  U.S.C  3631  et  aeq.;  16  U.S.C. 
WAetaeq. 

Dated  August  11, 1088. 
Ridiaid  H.  Sdiaefer. 

Director  of  Office  of  Fisheries  Conservation 
and  Management  National  Marine  Fisheries 
Service. 
(FR  Doc.  89-19279  Filed  8-11-89;  4:58  pm] 
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Proposed  Rules 


TNs  section  of  the  FEOERAi.  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  niles  and 
regulations.  Thepurpose  of  these  notices 
is  to  gm  interestBd  persons  an 
opportunity  to  participate  in  the  nite 
making  prior  to  the  adoption  of  the  finai 
rules. 

DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parts  1900, 1910, 1951, 1955, 
1962,  and  1965 

RIN  0575-AAM 


AOENCV:  Farmers  Home  Administration, 
USDA. 

action:  Proposed  rule. 

SUKMARV:  The  Farmers  Home 
Administration  (PmHA)  proposes  to 
implement  regulations  for  NonPrograra 
(NP)  loans  and  revise  several  FmHA 
Instructions  to  reference  the  new  NP 
regulation.  This  action  is  necessary 
since  NP  loans  are  not  eligible  for 
program  supervision  and  servicing  and 
NP  debtors  are  not  eligible  for  program 
benefits  and  entitlements.  They  cannot, 
therefore,  be  made,  managed,  collected, 
and  liquidated  in  the  same  manner  as 
program  loans.  In  the  past,  there  have 
been  a  relatively  small  nombo-  of  NP 
loans,  which  are  on  more  stringent  terms 
than  program  loans  and  an  extension  of 
credit  for  the  convenience  of  ^ 
Government  The  intended  eff^t  is  to 
have  a  regulation  for  the  uniform 
handling  of  NP  loans. 

DATES:  Comments  must  be  submitted  on 
or  before  October  16, 19ea 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Chief,  Directives  and 
Forms  Management  Branch,  Farmers 
Home  Administration,  U.S.  Department 
of  Agriculture.  Room  6348,  South 
Agriculture  Building.  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250.  All  written 
comments  made  pursuant  to  this 
publication  will  be  available  for  public 
inspection  during  work  hours  at  the 
above  address.  The  collection  of 
information  requirements  contained  in 
this  rule  have  been  submitted  to  0MB 
for  review  under  section  3504(h]  of  the 
Paperwork  Reduction  Act  of  1980. 
Submit  conmients  to  the  OfHce  of 
Information  and  Regulatory  AHairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Onicer  for  the  Farmers 


Home  AdministraticMi,  Washington,  DC 
20503. 

FOR  FURTHER  INF0RSIAT10N  CONTACT: 

Jean  F.  Leavitt,  Loan  Specialist,  Single 
Family  Housing  Servicing  and  Property 
Management  Division,  Farmers  Home 
Administration,  USOA,  South 
Agriculture  Building,  Room  5309, 
Washington,  DC  202B0,  telephone:  {202J 
382-1452. 

SUPPI.EMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  estabbshed  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291.  and 
has  been  classified  as  "nonmajor."  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  oi  ore;  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  Stale,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  forei^- 
based  enterprises  in  domestic  or  export 
markets. 

Background  faifonndtioB 

7  CFR  part  1951,  sabparl  J— 
Management  and  Cdllection  of 
Nonprogram  (NP)  Loans  is  a  new 
regulation  which  establishes  procedures 
for  the  making,  mantgemenl,  servicing, 
and  liquidation  of  nonprogram  (NP) 
loans.  Nonprogram  (NP)  loans  are  an 
extension  of  credit  for  the  convenience 
of  the  Government  to  facilitate  loan 
servicing  actions  or  assist  with  the  sale 
of  acquired  property.  Program  credit  is 
not  provided  because  the  property  either 
does  not  meet  current  program 
requirements  and/or  the  applicant  does 
not  meet  current  loan  program  eligibility 
requirements.  An  NP  loan  is  made  on 
more  stringent  terms  than  a  program 
loan.  Previously,  guidance  on  handling 
NP  loans  was  dispersed  through  various 
regulations  including  subparts  A  and  C 
of  part  1965  and  subpart  C  of  part  1955. 
The  new  regulation  will  combine  those 
portions  of  these  regulations  of  NP  loans 
into  one  regulation  ahd  provide  for 
guidance  that  was  not  previously  and/or 
explicitly  provided  in  existing 
regulations.  This  will  make  it  easier  for 
FmHA  personnel  and  the  general  public 
to  ascertain  our  regvdations  on  NP  loans. 

The  major  issues  in  subpart  J  of  part 
1951  which  are  clarified,  established,  or 
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vary  from  diet  contained  in  existing 
FmHA  regulations  are  as  follows: 

1.  Reiterates  and  clarffies  that  NP 
loans  are  eligible  for  program 
supervision  or  management,  and  NP 
debtors  are  not  entitled  to  program 
benefits  and  entitlements  sudi  as 
interest  credit,  moratorium, 
reamortization,  reschedaling, 
consolidation,  deferral,  limited  resource 
assistance  or  appeal  rigbts. 

2.  Establishes  a  nonrefundable 
application  fee.  which  will  change 
periodically,  to  process  an  application 
for  NP  credit.  The  application  fee  is 
exclusive  of  any  required  credit  report 
fee.  Proposes  to  intially  set  ihe  fee  at 
$100. 

3.  Reduces  downpayment 
requirements  on  NP  credit  sales  of  farm 
real  estate.  Currently,  a  10% 
downpayment  is  required  on  NP  credit 
sales,  while  the  downpayment  for  a  NP 
transfer  and  assumption  is  only  5%.  The 
downpayment  requirements,  regardless 
of  whether  the  property  is  sold  from 
FmHA  inventory  or  by  a  debtor  through 
transfer  and  assumption,  will  be  5%  for 
consistency. 

4.  Establishes  a  collection  policy 
consistent  with  conventional  lenders  on 
the  servicing  and  collection  of  overdue 
payments.  Program  servicing  relations 
and  authorities  are  not  authorited. 

5.  Establishes  policy  oonceming 
accepting  a  voluntary  conveyance  of  NP 
property  only  when  voluntary 
liquidation  cannot  be  aocomplished  and 
it  is  in  the  Government's  best  interests. 
The  State  Director  is  the  only  FmHA 
field  official  authorized  to  accept  a 
voluntary  conveyance  from  a  NP 
borrower. 

6.  Clarifies  that  acceleration  letters  to 
NP  borrowers  will  not  contain  appeal 
rights,  but  will  provide  rights  to  have  the 
decision  reviewed  by  the  next  level 
supervisor  to  determine  if  the  loan  is  not 
in  default. 

7.  Provides  detailed  guidance  on  debt 
settlement  of  NP  debts. 

8.  Provides  that  NP  debtors  will  not  be 
released  from  liability  unless  the  NP 
debt  is  satisfled  in  full. 

The  major  revisions  ia  other 
regulations  which  are  incorporated  in 
this  rulemaking  are  as  follows: 

1.  Section  1951.314(a)(9)  is  added  to 
allow  the  remaining  balance  of  the 
account  to  be  reamortized  when  the 
total  FmHA  debt  is  not  assumed. 
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2.  Section  1951.612(a)(l)(iii)  is  revised 
to  remove  the  authority  to  enter  into  an 
accelerated  repayment  agreement. 

3.  Section  1965.26(f)  is  revised  to 
provide  the  authority  to  voucher  for 
authorized  selling  expenses  for  which 
there  are  insufficient  equity  proceeds  for 
payment  at  closing. 

4.  Section  1965.125(a)(3)  is  revised  to 
remove  authority  to  permit  accelerated 
repayment  agreements. 

5.  Section  1965.128(b)(3)  is  revised  to 
provide  that  the  remaining  debt  of  Uie 
fransferor's  account  will  be  reamortized 
in  accordance  with  Subpart  G  of  Part 
1951  of  this  chapter. 

Programs  Affected 

These  programs/activities  are  listed 
in  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  under  Nos: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Uians 

10.414  Resource  Conservation  and 
Development  Loans 

10.415  Rural  Rental  Housing  and  Water 
Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-Income  Housing  Repair 
Loans  and  Grants 

10.418  Water  and  Waste  Disposal  Systems 
for  Rural  Communities 

10.419  Watershed  Protection  and  Flood 
Prevention  Loans 

10.421  Indian  Tribes  and  Tribal  Corporation 
Loans 

10.422  Business  and  Industrial  Loans 

10.423  Community  Facilities  Loans 
10.427    Rural  Rental  Assistance  Payments 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(8)  to  7  CFR  part 
3015,  subpart  V,  the  following  programs 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials:  10.404 — 
Emergency  Loans,  10.406— Farm 
Operating  Loans,  10.407— Farm 
Ownership  Loans,  10.410 — ^Low  Income 
Housing  Loans,  10.416— Soil  and  Water 
Loans,  and  10.417— Very  Low  Inccmie 
Housing  Repair  Loans  and  Grants.  The 
following  programs  are  subject  to 
intergovernmental  consultation  with 
State  and  local  officials:  10.405— Farm 
Labor  Housing  Loans  and  Grants, 
10.411 — ^Rural  Housing  Site  Loans, 
10.414 — Resource  Conservation  and 
Development  Loans,  10.415— Rural 
Rental  Housing  Loans.  10.416 — ^Water 
and  Waste  Disposal  Systems  for  Rural 
Communities.  10.419— Watershed 
Protection  and  Flood  Prevention  Loans, 
10.421— Indian  Tribes  and  Tribal 


Corporation  Loans,  10.422— Business 
and  Industrial  Loans,  10.423 — 
Community  Facility  Loans,  and  10.427— 
Rural  Rental  Assistance  Payments. 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  undersigned  has  determined 
and  certified  by  signature  of  this 
document  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  tfiat  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Public 
Law  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

List  of  Subjects 

7  CFR  Part  1900 

Appeals,  Credit,  Loan  programs — 
housing  and  community  development. 

7  CFR  Part  1910 

Applications,  Credit,  Loan  programs — 
Agriculture,  Loan  programs — Housing 
and  community  development.  Low  and 
moderate  income  housing.  Marital  status 
discrimination.  Sex  discrimination. 

7  CFR  Part  1951 

Account  Servicing.  Low  and  moderate 
income  housing  loans — Servicing, 
Foreclosure,  Government  acquired 
property.  Sale  of  government  acquired 
property.  Surplus  government  property. 
Rural  areas.  Administrative  practice  and 
procedure.  Mortgages,  Accounting. 

7  CFR  Part  1955 

Foreclosure,  Government  acquired 
property,  Sale  of  government  acquired 
property,  Surplus  government  property. 

7  CFR  Part  1962 

Crops.  Government  property. 
Livestock,  Loan  programs — Agriculture, 
Rural  areas. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure,  Foreclosure,  Loan 
programs — Agriculture,  Loan 
programs — ^Housing  and  Community 
development.  Low  and  moderate  income 
housing — Rental.  Mortgages.  Rural 
areas. 


Therefore,  as  proposed,  chapter  XVIII. 
title  7,  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  1900-GENERAL 

1.  The  authority  citation  for  part  1900 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989: 42  U.S.C.  1480: 5 
U.S.C.  301;  7  CFR  2.23:  7  CFR  2.70. 

Subpart  B— Adversa  Dadsions  and 
Administrate  a  Appaals 

2.  Section  1900.51  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

$1900^1    QanwaL 

***** 

(b)  *  *  *  The  provisions  of  this 
subpart  do  not  apply  to  decisions 
involving  nonprogram  (NP)  loans. 

§1900.55   {Amended] 

3.  Section  1900.55  is  amended  by 
removing  paragraph  (a)(13)  and 
redesignating  (a)(14]  as  (a)(13). 

PART  1910-GENERAL 

4.  The  authority  citation  for  part  1910 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S.C.  1480;  5 
U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Sut>part  A— RacaWing  and  Procasaing 
Applications 

5.  Section  1910.1  is  amended  in  the 
introductory  text  by  adding  a  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§1910.1    GeneraL 

*  *  *  Receiving  and  processing 
applications  for  nonprogram  (NP) 
loan(s]  will  be  handled  in  accordance 
with  subpart  J  of  part  1951  of  this 
chapter. 


PART  1951— SERVICING  AND 
COLLECTIONS 

6.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989. 42  U.S.C.  1480.  S 
U.S.C.  301;  7  CFR  2.23  and  7  CFR  2.70. 

Subpart  6— Borrowar  Suparvision, 
Sarvidng  and  CoNaction  of  Singia 
Family  Housing  Loan  Accounta 

7.  Section  1951.301  is  amended  by 
revising  the  fourth  and  fifth  sentences  to 
read  as  follows: 

§1951.301    Purpoaa. 

*  *  *  It  does  not  apply  to  borrowers 
who  assumed  RH  loans,  or  have 
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purchased  inventory  houiix^  by  credit 
sale,  on  Nonprogram  (NP)  tenns  unless 
refinanced  in  accordance  with 
5  1951.315  of  this  subpvt.  NP  loons  will 
be  served  in  accordance  with  subpart ) 
of  part  1S51  of  this  chapter.  *  *  * 

8.  Section  1851.314  is  aoiended  by 
adding  paragraph  (a)(g]  to  read  as 
follows: 

91951.314   R— nidttLBUona. 

«       *       •       •       • . 

(a)  •  •  • 

(9)  When  only  a  pwtion  of  the 
security  property  is  being  transferred 
and  the  total  FknHA  debt  is  not  being 
assumed.  The  remaining  balance  will  be 
reamortized  for  a  period  not  to  exceed 
10  years  or  the  final  due  date  of  the  note 
being  rescheduled,  whichever  is  sooner. 
*       *       •       •       • 

9.  Subpart  J  of  part  1951  is  added  to 
read  as  follows: 

Subpart  J    Mansgemsirt  and  Colscilon  o* 
Nonprogram  (NP)  Loans 

Sm. 

1951.451  General. 

1951.452  Policy. 

1951.453  [Reserved] 

1351.454  NP  loan  making  fiDt  single  farafly 
housing  and  farm  property  (real  and 
cbaUel). 

1951.455-1951.457    (Reserved] 

1951.458  Payments. 

1951.459  Preservation  of  security. 
1951.480    Release  of  security  property  or  sale 

or  lease  of  related  property  r^ts. 
1951.461    Release  of  valueless  FmHA  lien 

without  monetary  consideration. 
1951.482    Deceased  borrower. 
1951.463   Transfer  of  security  and 

assumption  of  indebtedness. 
1951.484-1951.487    [Reserved] 
1951.488    Uquidation. 
1951.488    ActkM  after  bqni&ttanar 

proparty. 
1951.470-1951/478    [RaMrved] 
1951479    PUot  projects. 

1951.480  [Reserved] 

1951.481  FmHA  Instructions. 
1951.482-1951.499  [Reserved] 
1951.500    0MB  control  number. 

Subpart  J— Management  and 
Collection  of  Nonprogram  (NP)  Loana 


S  1951.451 

This  subpart  sets  forth  policies  and 
procedures  of  the  Faimsrs  Home 
Administration  (FmHA)  for  making, 
managingi  collecting,  bquidatii^  and 
settling  hMiiB  on  nonpragrun  {NP) 
terms,  except  those  on  propntiea  which 
secure(d)  Community  and  Business 
Program  (C&BP)  loans  orMuld-FamOy 
Housing  (MFH]  loans.  Community  and 
Business  Program  (C&BP)  NP  and  MFH/ 
NP  transactions  involving  transfier  of  the 
security  property  will  be  authorizod  and 
guidance  given  on  individual  cases  by 
the  National  Office.  The  sale  of  C&BP 


and  MFH  inventory  property  to  NP 
purchasers  will  be  handled  in 
accordance  with  8iA)part  C  of  part  1955 
of  this  chapter.  Borrowers  who  have 
program  and  NP  loans  will  have  their 
loan  accounts  serviced  and  liquidated  in 
accordance  with  the  applicable  program 
regulations.  However,  even  though  the 
NT  loan  will  not  be  eligible  for  program 
servicing  benefits  or  entitlements,  the 
borrower  is  not  precluded  from 
receiving  assistance  on  the  program 
loan  (e.g.,  having  an  NP  farm  loan 
should  not  preclude  a  borrower  from 
being  considered  for  debt  restructuring 
assistance  in  the  form  of  a  deferral, 
rescheduling ,  consolidation,  etc.,  on  a 
FP  program  loan).  An  NP  loan  is  a  loan 
on  terms  more  striicent  that  terms  for  a 
program  loan  and  it  is  an  extension  of 
credit  for  the  convenience  of  the 
Government  because  the  applicant  does 
not  qualify  for  program  assistance  or  the 
property  to  be  financed  is  not  suited  for 
program  purposes.  8och  loans  are  made 
or  continued  only  wlien  it  is  in  the  best 
interest  of  the  Government.  NP  loans 
include: 

(a)  Sale  of  inventory  property  on 
nonprogram  terms; 

(b)  Assumption  of  a  program  loan  on 
nonprogram  terms; 

(c)  Loan  converted  to  NP  status  as  a 
result  of  receipt  of  unauthorized 
assistance; 

(d)  Sale  of  the  real  property  of  a 
Farmer  Program  (FT)  borrower  under  the 
leaseback/boyback  program  on 
nonprogram  terms; 

(e)  Sale  of  the  retl  property  of  a 
Farmer  Program  (FP)  borrower  under  the 
Homestead  Protection  program;  or 

(f)  FP  accounts  rescheduled  unwder  an 
accelerated  repayment  agreement 

S  1951.452    Policy. 

Nonprogram  credit  is  extended  for  the 
convenience  of  the  Government  in 
servicing  an  existing  loan  or  to  facilitate 
sale  of  inventory  property.  Where  a 
borrower  has  both  program  and  NP 
loans  outstanding,  servicing  will  be 
according  to  the  regulatiaa  aj^cable  to 
the  program  loan(8).  NP  borrowers  are 
not  eligible  for  program  benefits  or 
entitlements  such  as  subsidy, 
moratorium,  reamortization, 
rescheduling,  consolidation,  deferral, 
limited  resource  aasistance,  or  appeal 
rights  under  subpart  B  of  part  1900  of 
this  chapter.  Neither  are  they  subject  to 
occupancy /operation  requirements, 
graduation  or  other  similar  requirements 
imposed  on  progrcun  borrowers.  NP 
borrowers  are  required  to  adequately 
maintain  the  security,  pay  real  estate 
taxes  and/ or  asseasment  when  due.  and 
keep  buildings  insured  according  to  the 
promissory  note  and  mortgage  or 


security  agreement,  but  may  lease  all  or 
a  portion  of  the  security  without 
FmHA's  consent,  except  as  provided  in 
S  1951.460(b)  of  this  subpart. 

9 1951.453   [Reserved]  I 

S  1951.454    NP  loan  maMng  for  single 
f amHy  liouslng  end  farm  property  (leel  end 
chattel). 

(a)  Application  for  NP  credit 
Applications  for  credit  on  NP  terms  are 
made  at  the  FmHA  Coonty  Office 
serving  the  area  where  the  property  is 
located  or  through  an  approved 
packager  or  real  estate  broker  if  so 
instructed  by  FmHA  county  office 
personnel.  An  application  must  contain 
sufficient  documentation  to  allow  FmHA 
to  determine  that  the  applicant 
possesses  financial  stability, 
creditworthiness,  and  repayment  ability 
for  the  requested  credit  Standard  forms 
used  to  process  program  applications 
may  be  utilized  or  comparable 
documentation  may  be  accepted  from 
the  purchaser  with  the  loan  approval 
official  having  discretion  to  determine 
what  information  in  required  to  support 
approval  of  the  loan,  except  that  for 
property  purchased  under  the 
leaseback/buyback  program  and 
Homestead  Protection  program,  the 
information  required  to  support 
approval  of  the  loan  wiU  bie  in 
accordance  with  S  1951.907(h)  of  subpart 
S  of  part  1951  of  this  chapter.  A 
nonrefundable  application  fee  most  be 
submitted  with  the  application,  in 
addition  to  a  credit  report  fee  if  required 
by  FmHA.  The  amounts  of  these  fees 
change  periodically;  current  fees  will  be 
quoted  by  FmHA  county  office 
personnel  upon  request  The  application 
is  not  complete  until  all  information 
requested  by  FmHA  is  received.  A 
borrower  whose  loan  is  reclassified  as 
NP  because  unauthorized  assistance 
was  received  or  FP  accounts 
rescheduled  under  an  accelerated 
repayment  agreement  will  not  be 
required  to  submit  an  application  or  pay 
the  application  fee.  Additionally,  in 
accordance  with  the  Food  Security  Act 
of  1885  (Pub.  L  99-196],  after  December 
23, 1985.  if  farm  property  is  being 
purchased  or  the  debt  assumed,  and  an 
individual  or  member,  stockholder, 
partner,  or  joint  operator  or  an  entity 
transferee  or  purchaser  is  convicted 
under  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance  (see  21 CFR  part  1308,  which 
is  exhibit  C  to  subpart  A  of  part  1941  of 
this  chapter  and  is  aveiUble  in  any 
FmHA  office,  for  the  definition  of 
"controlled  siUjatance")  prior  to  the 
approval  of  the  credit  sale  or 
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assumption  in  any  cn^  year,  the 
indlTidaal  or  entity  shall  be  faiel^gible 
for  a  credit  sale  or  assmnption  fior  the 
crop  year  in  vthkh  the  individual  or 
mranber,  steddiolder,  partner,  or  joint 
operator  of  the  entity  was  convicted  and 
the  four  socceedBng  crop  years. 
Purchasers  wiO  attest  on  the  application 
form  used  that  as  individuals  or  tfaet  its 
members,  if  an  entity,  have  not  been 
convicted  of  sncii  crime  after  December 
23, 1985. 

(b)  [Reserved] 

(c)  Downpayment  A  downpayment 
wiD  be  collected  at  closing  and  remitted 
in  accordance  widi  subpart  B  of  part 
1951  of  this  chapter  (available  in  any 
FmHA  office).  The  minimum 
downpayment  wiD  be  based  on  the 
purchase  price  for  a  credit  sale  and  the 
current  market  value  (less  any  prior 
liens  for  chattel  property)  or  die  debt 
whichever  is  lower,  for  an  assumption. 
Dowmpssrment  requirements  vary  from 
time  to  time  and  vary  by  type  of 
property.  Current  downpayment 
requirements  will  be  provided  by  FmHA 
county  office  persoimel  upon  request 

(d)  Interest  rate.  Interest  rates  change 
periodically  and  vary  by  type  of 
property.  Current  interest  rates  will  be 
provided  by  FmHA  county  office 
personnel  upon  request. 

(e)  Terms.  The  purchase  price  for 
credit  sales  or  the  FmHA  debt  being 
assumed,  less  the  downpayment 
amount,  will  be  amortized  as  follows, 
except  the  term  will  never  be  longer 
than  the  period  for  which  the  pre  perty 
will  serve  as  adequate  security: 

(1)  Single  family  residence.  For 
owner/ occupant  the  term  will  not 
exceed  30  years.  For  investor/ 
nonoccupant  the  term  will  not  exceed 
10  years;  a  20-year  amortization  factor 
witii  balloon  payment  due  not  later  than 
10  years  from  the  closing  date  may  be 
authorized  if  FmHA  determines  it  is 
necessary  to  facilitate  the  sale.  For  a 
property  purchased  by  a  presently 
indebted  NP  owner/ occupant  which  the 
purchaser  intends  to  occupy,  the  term 
may  be  for  a  period  not  to  exceed  30  - 
years  on  the  condition  that  the  existing 
loan  is  reamortized  for  a  period  not  to 
exceed  10  years  less  the  number  of 
years  the  loan  has  been  outstanding.  If 
the  existing  loan  has  been  outstanding 
for  more  than  10  years  the  loan  must  be 
paid  off. 

(2)  Farm  real  estate  and  CONACT 
residential  property  classified  as 
surplus.  The  term  will  not  exceed  15 
years,  unless  FmHA  determines 
extension  up  to  25  years  is  in  the 
Government's  best  interest 

(3)  Farm  chattels.  The  term  will  not 
exceed  5  years. 


(4)  Farm  real  estate  (Leaseback/ 
Buyback).  The  term  wiB  not  exceed  25 
yean. 

(5)  Homestead  protection.  The  term 
will  not  exceed  35  years. 

(f)  [Reserved] 

(^  Security.  The  security 
requirements  for  an  NP  loan  on  a  single 
family  residence  will  be  in  accordance 
with  subpart  A  of  part  1944  of  this 
chapter:  The  seeerity  requiremeitfa  for 
NP  loans  on  faun  real  estate  will  be  in 
accordance  with  subpart  A  of  part  1943 
of  this  chapter  and  ^ff>  loans  on  chattel 
security  «^  be  in  accordance  vrith 
subpart  A  of  part  1941  of  this  chapter. 

(h)  Cloeiog.  Title  clearance, 
preparation  of  deeds,  loan  closing  and 
property  insnranoe  nqnirements  are  the 
same  as  for  an  FmHA  program  loan  on 
the  same  type  property,  except  die 
purchaaer  most  pay  his/her  own  doaing 
costs. 

SS1951.455-1951.4S7    [Resofvedl 

S19B1.458   PaymenlB. 

(a)  [Reserved] 

(b)  Payments  not  received  when  due. 
NP  borrowers  are  expected  to  make 
scheduled  payments  when  due.  FmHA 
personnel  are  not  required  to  provide 
program  supervision,  servicing, 
management  or  credit  counseling.  To 
ensure  consistency,  a  series  of  collection 
letters  vsrill  be  used  to  service  delinquent 
accounts.  All  actions  taken,  agreements 
reached  and  recommendations  made  in 
the  servicing  of  the  borrower's  account 
are  to  be  documented.  When 
appropriate,  FmHA  may  work  out  a 
reasonable  agreement  widi  an  NP 
borrower  to  cure  a  delinquency; 
however,  such  an  agreement  will  not 
usually  exceed  1  year.  Failure  to  make 
payments  as  agreed  will  result  in 
actions  determined  by  FmHA  to  best 
protect  the  Government's  interest 
Collection  of  a  delinquency  from  an 
Internal  Revenue  Service  (IRS)  refund 
will  be  considered  to  the  extent 
permitted  by  law. 


S  1961.4E9 


efeccurtly. 


(a)  Inspections  of  NP  security 
property.  FmHA  reserves  the  right  to 
inspect  the  security  as  necessary  to 
protect  its  security  interest 

(b)  Subordination.  Subordination  is 
not  authorized  where  an  NP  borrower 
only  owes  FmHA  an  NPloan(8). 
Subordination  of  a  mortgage  may  be 
permitted  to  refinance,  extend, 
reamortize,  increase  die  amount  of  an 
existing  prior  lien,  or  to  permit  a  prior 
lien  only  when  the  security  for  the  NP 
loan  is  also  security  for  an  FteHA 
program  loan,  the  request,  fior  the 
subordination  meets  all  the 


requirements  for  the  subordination  of 
the  FmHA  program  loan  and  is  in  the 
best  Interest  of  the  Government 

(c)  Delin<fixent  real  ee$at»  taxes  aad/ 
or  asseasiaeats.  An  NP  borrower  ie 
expected  to  pey  zeal  eatate  taxes  aod/or 
assessments  (which  are  or  beeene  pcier 
liens  on  the  secority  property)  before 
they  become  delinqnent  Nenpayawnt  of 
taxes  and/ or  aaseasmsale  is  a  default 
under  the  security  inatruaient  If  it 
becenee  necessary  for  F^aHA  to  pay 
these  obligatione  to  protect  tta  secority 
interest  liquidation  of  die  account  is 
required,  by  voluntary  means  if  posnble. 

(d)  Bankruptcy.  NP  loans  on  single 
family  residences  will  be  serviced  in 
accordance  widi  subpart  C  of  part  1965 
of  this  diapter,  farm  (real  estate)  in 
accordance  vrith  subpart  A  of  part  196S, 
and  farm  (chattel)  in  accordance  with 
subpart  A  of  part  1962  of  this  chapter. 


{1961460 
sale  or 


Relaeeeef  eecievif  property  er 

efi 


(a)  Partial  release.  Release  of  a 
portion  of  the  security  property  may  be 
made  when  the  borrower  requests  it  and 
FmHA  determines  the  release  will  not 
adversely  affect  the  Government's 
interest  Release  may  be  approved  when 
payment  is  received  by  FmHA  in  the 
amoimt  of  the  market  value,  as 
determined  by  FmHA  of  the  property  to 
be  released.  Proceeds  from  such 
transactions  (less  related  expenses 
authorized  by  FmHA)  must  be  applied  to 
the  FmHA  debt  as  an  extra  payment  or 
to  prior  liens  in  order  of  lien  priority. 

(b)  Easements,  right-of-ways,  and 
lease  of  mineral  rights  or  other  rights. 
Consent  may  be  given  by  FmHA  for  the 
borrower  to  grant  an  easement  or  lease 
mineral  rights  when  it  is  determined  by 
FmHA  the  action  will  not  adversely 
affect  the  Government's  interest  Tlie 
granting  of  an  easement  or  right-of-way 
and  lease  of  mineral  ri^ts  may  be 
approved  when  payment  is  received  by 
FmHA  in  the  amount  (rf  the  maricet 
value,  as  determined  by  FmHA,  for 
rights  granted  or  benefits  are  derived 
which  are  equal  to  or  greater  than  the 
value  of  the  property  being  disposed  of. 
Proceeds  from  these  transactions  (less 
related  expenses  authorized  by  FmHA) 
will  be  applied  to  the  PmHA  debt  as  an 
extra  payment  or  to  prior  liens  in  order 
of  lien  priority. 

(c)-(d)  [Reserved] 

PnfwlA  R9fl 


81951.461    R( 

wIllMMit  mooienlsry 

Release  of  an  FmHA  lien  widiout 
monetary  consideration  may  be  granted 
when  it  is  determined  by  FmHA  to  have 
no  present  or  propsective  vahie  or  rthsa 
enforcement  would  be  ineffectual  or 
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uneconomicaL  This  does  not  include 
judgment  liens  or  statutory  redemption 
rights  except  with  the  consent  of  CXX. 


1 1M1.462 

When  an  NP  borrower  dies,  FmHA 
will  determine  whether  or  not 
arrangements  can  be  effected  for 
continuation  of  the  loan  under  one  of  the 
provisions  of  this  section.  If  not,  the  loan 
may  be  liquidated  according  to 
S  1951.468  of  this  subpart 

(a)  General  The  servicing  actions  and 
the  circumstances  under  which  they 
may  be  considered  are  outlined  in 
paragraph  J  (a)(l]  through  (a)(4)  of  this 
section. 

(1)  Continue  with  jointly  liable 
borrower.  If  a  jointly  liable  borrower 
will  repay  the  loan  and  fulfill  other 
obligations  of  the  loan,  FmHA  will  take 
no  action- to  liquidate  the  loan. 

(2)  Assumption  by  spouse  not  liable 
for  the  FmHA  loan.  The  spouse  of  a 
deceased  borrower  who  is  not  liable  for 
the  FmHA  loan  and  who  wishes  to 
assume  the  loan  may  do  so  in 
accordance  with  S  1951.463(d)(1)  of  this 
subpart 

(3)  Continue  with  joint  tenant,  tenant 
by  the  entirety,  or  other  person.  When  a 
joint  tenant  tenant  by  the  entirety,  or 
other  person  who  Inherits  title  to  (or  an 
interest  in)  the  security  property,  on 
which  the  principal  residence  is  located, 
by  devise,  descent  or  operation  of  law 
upon  the  death  of  a  borrower  makes 
payments  as  scheduled  in  the 
promissory  note  (or  assumption 
agreement),  FmHA  may  not  take  action 
to  liquidate  the  loan  as  long  as  the 
property  is  adequately  maintained,  real 
estate  taxes  and  assessments  are  paid 
when  due,  and  the  dwelling  is  not 
known  to  be  uninsured.  Hie  loan  may  be 
assumed  in  accordance  with 

S  19S1.463(d)  of  this  subpart;  however, 
assumption  of  the  indebtedness  is  not 
required.  Continuation  with  a  joint 
tenant  tenant  by  the  entirety,  or  other 
person  under  this  paragraph  applies 
only  to  the  transfer  of  title  resulting  from 
death  of  the  borrower  it  does  not  apply 
to  any  subsequent  transfer  of  title  by  the 
inheritors)  except  by  devise,  descent  or 
operation  of  law  upon  the  death  of  the 
inheritors  or  sale  of  interest  among 
inheritors  to  consolidate  title.  Any  other 
subsequent  transfer  of  title  will  be 
treated  as  a  sale  and  is  subject  to  the 
requirements  of  §  1951.463  of  this 
subpart 

(4)  Assumption  by  person,  other  than 
the  spouse,  who  is  not  liable  for  the 
FmHA  loan.  A  person  other  than  the 
deceased  borrower's  spouse  who  wishes 
to  assume  the  loan  for  the  benefit  of 
persons  who  were  dependent  on  the 
deceased  borrower  at  the  time  of  death. 


without  receiving  title  to  the  property, 

may  do  so  in  accordance  with 

S  1951.463(d)(1)  of  this  subpart  provided: 

(i)  The  residence  will  continue  to  be 
occupied  by  one  or  more  persons  who 
were  dependent  on  ttie  borrower  at  the 
time  of  death:  and 

(ii)  There  is  reasoaable  prospect  for 
orderly  repayment  of  the  loan  and  other 
obligations  of  the  loan  will  be  met. 

919S1.463   Transfer  tf  security  and 
assumption  of  Indebtedness. 

When  a  borrower  proposes  to  sell 
security  property,  assumption  of  the 
indebtedness  may  be  approved  on 
program  or  nonprogiam  terms,  as 
applicable,  subject  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  &is  section. 
Assumptions  under  paragraphs  (b)(2), 
(b)(3),  (b)(4).  (b)(5),  and  (d)  of  this 
section  only  are  authorized  on  existing 
terms.  When  security  property  is  sold 
(or  title  is  otherwise  conveyed),  whether 
by  full  conveyance  or  by  land  contract, 
contract-for-deed,  or  other  similar 
instrument  and  the  FmHA  debt  is  not 
assumed  by  the  purchaser  (new  owner) 
or  paid  in  full,  the  conveyance  will  not 
be  approved,  except  as  provided  in 
paragraphs  (b)(2]  and  (b)(5]  of  this 
section  of  S  1951.462  of  this  subpart.  If 
the  conveyance  is  not  approved  the  loan 
must  be  liquidated  unless  FmHA 
determines  it  is  not  in  the  Government's 
best  interest  If  FmHA  decides  to 
continue  with  the  loan,  the  account  will 
be  serviced  in  the  borrower's  name  and 
the  borrower  will  remain  liable  under 
the  terms  of  the  security  instrument. 

(a)  [Reserved] 

(b)  General.  "The  following  paragraphs 
apply  to  all  transfers  and  assumptions 
under  this  subpart: 

(1)  Amount  of  assumption.  Except  for 
transfers  covered  in  paragraphs  (b)(2), 
(b)(3).  (b)(4),  (b)(5)  and  (d)  of  this 
section,  the  transferee  will  assume  the 
lesser  of  the  indebtedness,  or  current 
market  value  as  determined  by  FmHA 
less  any  prior  liens  and  the 
downpayment. 

(2)  Conveyance  of  security  property 
by  borrower  to  spouse  or  child.  When  a 
borrower  conveys  security  property  to 
his/her  spouse  or  child  (children), 
assumption  of  the  indebtedness  is  not 
required  and  FmHA  may  not  take  action 
to  liquidate  the  loan  as  long  as 
payments  are  made  and  other 
obligations  of  the  loan  are  met.  In  the 
event  the  transferee(s)  wishes  to  assume 
the  indebtedness,  it  may  be  assumed  on 
the  terms  outlined  in  paragraph  (d)(1)  of 
this  section  as  applicable  to  the 
circumstances. 

(3)  Withdrawal  of  jointly  liable 
borrower.  When  a  stockholders/ 
members/partners/joint  operator  of  an 


entity  who  is  personally  liable  on  the 
note  withdraws  from  the  entity  or  dies, 
and  all  of  the  remaining  individuals  are 
not  personally  liable  on  the  note(s),  the 
loan  must  be  assumed  by  all  remaining 
parties. 

(4)  Addition  of  new  tronsferee(s). 
When  new  stockholder /member/ 
partner/joint  operators  enter  an  entity, 
assumption  of  the  indebtedness  is 
required,  however,  the  indebtedness 
may  be  assumed  on  existing  terms.  A 
downpayment  from  the  new  party  based 
on  the  unpaid  balance  d  the  loan  is 
required  when  the  assumption  is  closed. 

(5)  Conveyance  of  security  property 
into  an  intervivos  trust  When  the 
borrower  conveys  security  property  into 
an  intervivos  trust  whereby  the 
borrower  does  not  transfer  rights  of 
occupancy  in  the  property,  FmHA  may 
not  take  action  to  liquidate  the  loan  as 
long  as  payments  ar  made  as  scheduled 
and  other  obligations  of  the  loan  are 
met. 

(c)  Program  assumption.  A  NP  loan 
may  be  assumed  by  an  eligible  program 
apphcant  if  the  property  meets  the 
eligibility  requirements  for  a  currently 
authorized  program  (single  family 
housing,  farm  ownership,  etc.).  In  such 
cases,  the  assumption  will  be  at  the 
interest  rate  and  up  to  the  maximum 
term  in  effect  for  the  type  loan  involved 
at  the  time  the  assumptran  is  approved. 
After  assumption  on  program  terms,  the 
loan  will  be  reclassified  as  an  RH,  FO, 
etc.,  as  applicable. 

(d)  NP  assumption.  The  rates  and 
terms  for  a  NP  assumpton  will  be  as 
provided  in  S  1951.454  of  this  subpart.  A 
loan  may  be  assumed  on  existing  terms 
only  in  tiie  situations  outlined  in 
paragraphs  (b)(2).  (b)(3).  (b)(4),  (b)(5) 
and  (d)(1).  (d)(2)  and  (d)(3)  of  this 
section.  An  individual  not  liable  for  the 
loan  who  acquired  title  to  or  an  interest 
in  the  security  by  meant  of  one  of  the 
situations  mentioned  may  assume  the 
indebtedness  on  existing  terms  or 
ciurent  terms  if  more  favorable,  in 
which  case  a  downpayment  based  on 
the  unpaid  balance  would  be  required. 
The  interest  rate,  final  due  date, 
payment  date,  account  status  (current 
delinquent  ahead  of  schedule)  will  not 
be  changed  by  virtue  of  an  assumption 
on  existing  terms.  After  assumption 
compliance  with  loan  conditions  is 
required.  Situations  where  these  terms 
are  authorized  are: 

(1)  An  individual  who  acquires  title  to 
or  an  interest  in  the  security  property  by 
virtue  of  death,  divorce,  or  deed  from  a 
spouse  or  parent  but  is  hot  liable  for  the 
debt  and  who  wishes  to  assume  the  loan 
may  do  so.  Any  subsequent  transfer  of 
title,  except  between  inheritors  to 
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consolidate  title,  will  be  treated  as  a 
sale  and  is  not  covered  by  these 
provisions.  Individuals  hi  this  category 
are: 

(i)  A  deceased  borrower's  spouse. 

(ii)  A  divorced  borrower's  spouse. 

(iii)  A  joint  tenant  with  right  of 
survivorship  or  relative  of  a  deceased 
borrower. 

(2)  The  spouse  of  child  of  a  living 
borrower  to  whom  title  to  the  security 
property  has  been  conveyed  by  spouse 
or  parent 

(3)  A  person  other  than  the  deceased 
borrower's  spouse  who  wishes  to 
continue  with  the  loan  under  conditions 
outlined  in  §  1951.462(a](4]  of  this 
subpart  may  do  so. 

(e)  County  Committee  actions  on 
Farmer  Program  assumptions.  On 
program  assumptions  the  County 
Committee  must  certify  the  transferee's 
eligibility  for  the  type  of  loan  to  be 
assumed. 

(f)  Title  clearance  and  loan  closing. 
Title  clearance  and  closing  will  be  the 
same  as  for  any  program  loan  of  the 
same  type. 

(g)  Release  from  liability.  Release 
from  liability  of  NP  borrowers  is  not 
authorized. 

§§  1951.464-1951.467    [Reserved] 

§1951.468    Uquidattoa 

When  it  is  determined  an  NP 
borrower  cannot  or  will  not  successfully 
repay  the  loan,  FmHA  will  attempt  to 
have  the  borrower  hquidate  voluntarily. 

(a)  Voluntary.  If  an  NP  borrower  in 
default  is  willing  to  voluntarily  liquidate, 
other  liquidation  action  by  FniHA  may 
be  delayed  for  a  reasonable  period, 
usually  not  to  exceed  120  days  for  real 
estate,  if  the  borrower  is  earnestly 
seeking  other  financing,  or  has  the 
security  property  listed  or  offered  for 
sale  and  it  is  being  actively  marketed  at 
a  reasonable  price.  Voluntary 
conveyance  of  real  property  to  FmHA 
will  not  be  considered  unless  volimtary 
liquidation  cannot  be  accomplished  by 
other  means  and  it  is  determined  to  be 
in  the  Government's  best  interest 
FmHA  generally  does  not  consider 
accepting  voluntary  conveyance  of 
chattels;  chattels  should  normally  be 
sold  and  the  proceeds  applied  to  the  NP 
loan.  Release  of  the  borrower  from 
liability  is  not  authorized. 

(b)  Foreclosure.  If  an  NP  borrower  in 
default  (monetary  or  nonmonetary)  does 
not  cure  the  default  and  is  not  wining  to 
voluntarily  liquidate,  the  servicing 
official  will  refer  ^  case  to  the  next 
level  supervisor  with  a  recommendation 
for  further  action.  If  foreclosure  is 
approved,  the  account  will  be 
accelerated.  NP  borrowers  do  not'have 


appeal  ri^ts  under  subpart  B  of  part 
1900  of  this  chapter  however,  the  NP 
borrower  may  request  a  review  of  the 
decision  to  foreclose  by  the  next  level 
supervisor  to  consider  evidence  that  the 
loan  is  not  in  default.  If  the  borrower 
fails  to  satisfy  the  account  during  the 
period  specified  in  the  demand  letter. 
FmHA  will  proceed  with  foreclosure 
without  further  notice  or  extension  of 
time. 

(c)  Consent  to  sale  of  real  estate 
security  when  the  FmHA  loan  and 
authorized  selling  expense  exceed 
market  value.  If  a  NP  borrower  proposes 
to  sell  real  estate  security  for  an  amount 
which  is  insufficient  to  pay  die  FmHA 
debt,  prior  lien(s]  if  any,  and  sale 
expenses  authorized  by  FmHA  an 
appraisal  will  be  completed  and  FmHA 
may  consent  to  the  sale  if  the  proposed 
sale  price  is  not  less  than  the  market 
value.  In  no  case  will  the  borrower 
(seller)  will  receive  any  cash  proceeds 
from  the  sale.  Release  from  liability  is 
not  authorized. 

S  1951.469    Actione  after  Hquidatfon  of 
property. 

(a)  [Reserved] 

(b)  Unsatisfied  account.  When 
application  of  sale  proceeds  does  not 
satisfy  an  NP  loan;  or  if  FmHA  has 
accepted  voluntary  conveyance  and 
credit  of  the  market  value  less  prior 
liens  and  estimated  inventory  handling 
expenses  does  not  satisfy  the  debt 
FmHA  will  normally  seek  a  deficiency 
judgment  for  the  remaining  debt 
including  expenses  paid  by  FmHA. 

(c)  [Reserved] 

|§  19S1j470-1M1.47S    [Reservwi] 

$1951.479    Pilot  projects. 

From  time  to  time  FmHA  conducts 
pilot  projects  to  test  concepts  related  to 
the  management  and/or  sale  of  SFH 
inventory  property  which  may  deviate 
from  the  provisions  of  diis  subpart,  but 
will  not  be  inconsistent  with  provisions 
of  the  authorizing  statutes,  or  other  Acts 
affecting  FmHA's  loan  programs.  Prior 
to  initiation  of  a  pilot  project  FmHA 
will  pubUsh  in  the  Federal  Register  a 
Notice  outlining  the  nature,  scope,  and 
duration  of  the  pilot.  The  pilot  projects 
may  be  handled  by  FmHA  employees 
and/or  under  contract  with  persons, 
firms,  or  other  entities  in  the  private 
sector. 

$1951.480    [Reserved] 

$1951.481    FmHA  Instructions. 

Detailed  FmHA  Instructions  for 
administering  this  subpart  are  available 
in  any  FmHA  office  [FmHA  Instnicti<m 
1951-j]. 


» 

$1951.500    0MB  Comrol  Number. 

The  collection  of  information 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OM^  and 
assigned  0MB  OHitrol  nomber 


Subpart  M— Sarvtdng  Caaea  Wbara 
UnauttKKizad  Loan  or  Othar  Rnaodal 
Aaaiatanca  Was  Racaivad— Singia 
Family  Houaing 

10.  Section  1951.612  is  amended  by 
removing  paragraph  (a)('l)(iii)  and 
redesignating  paragraph  (a](l](iv]  as 
(a](1)(iii):  and  by  revising  the  newly 
designated  paragrai^  (a)(1)(iii) 
introductory  text  and  (a)(1){[iii)(A]  and 
(D)  to  read  as  follows: 

$1951.612   Servicing  options  m  Ueu  of 
liquidation  or  legal  action  to  collsct 


(a)  *  *  • 

(1)  *  *  * 

(iii)  If  the  recipient  was  not  eligible  for 
a  loan,  or  the  loan  was  approved  for 
unauthorized  purposes  as  outlined  in 
paragraph  (a)(1)(iv)  of  S  1951.604  of  this 
subpart  or  the  case  is  not  serviced 
according  to  paragraphs  (a)(l)(i)  or  (ii) 
of  this  section,  continuation  with  the 
loan  on  the  existing  terms  is  authorized, 
after  which  the  loan  will  be  serviced  as 
an  authorized  loan,  except  that  if 
interest  credit  is  granted  in  a  case  where 
continuation  is  authorized  under  the 
provisions  of  this  paragraph,  all  subsidy 
granted  will  be  recaptured  to  the  extent 
proceeds  are  available  when  the 
property  is  sold,  allowing  a  deduction 
for  authorized  selling  expenses  only. 
Where  interest  credit  is  granted  in  cases 
of  this  type,  the  following  actions  must 
be  taken: 

(A)  The  borrower  must  agree  in 
writing  to  the  recapture  of  subsidy  as 
outlined  in  paragraph  (a)(l)(iii)  of  this 
section  executing  an  agreement  in  the 
format  of  exhibit  E  of  this  subpart 
(available  in  any  FmHA  office). 

(D)  If  the  borrower  refuses  to  execute 
the  agreement  prescribed  in  paragraph 
(8)(l)(iii)(A)  of  this  section,  biterest 
credit  will  not  be  granted  on  the  loan. 


$1951.618    [Amended] 

11.  Section  1951.618  is  amended  by 
removing  paragraph  (a)(l)(ii)  and  by 
redesignating  paragraph  (a)(l)(iit)  as 
(a)(l){ii);  by  removing  paragraph 
(s)(5)ti)(B)  and  by  redesignating 
paragraph  (a){8)(i)(C)  as  (a)(8)(i)(B). 


i 
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Subpart  S— Farmer  Programa  Account 
Servicing  Poiicies 

12.  Section  1951.809  is  amended  by 
revising  the  second  sentence  of 
paragraph  (e](2]  to  read  as  follows: 

flMIJOa    Procwsing  Primary  Loan 
Service  Progrwne  requMts. 

•  •        •        *        • 

(e)  •  •  * 

(2)  *  *  *  Farmer  program  nonprogram 
(MP)  loan  borrowers  are  not  eligible  to 
receive  any  program  benefits  including 
reamortization  (see  subpart  J  of  part 
1951  of  this  chapter).  *  *  * 

13.  Section  1951.911  is  amended  by 
removing  paragraphs  {b)[10).  (b)(12)  and 
(c)  and  redesignating  paragraph  (b](ll) 
as  (b)(10)  and  revising  paragraphs 
(a)(7)(iii).  (iv)  and  (b)(9)  to  read  as 
follows: 

(1951.911    Preeervetlon  loan  service 
prognnm. 

(a)  *  *  * 
(7)  *  •  • 

(iii)  The  property  will  be  offered  on 
eligible  terms  (if  the  purchaser  is  eligible 
In  accordance  with  subpart  A  of  part 
1943  of  this  chapter]  and  a  credit  sale 
processed  in  accordance  with  subpart  C 
of  part  1955  of  this  chapter  or 
nonprogram  (MP)  terms  in  accordance 
with  subpart  J  of  part  1951  of  this 
chapter.  The  interest  rate  will  be  the 
current  rate  set  forth  in  exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  FmHA  office). 

(iv)  If  the  purchaser  is  an  eligible 
applicant  (in  accordance  with  subpart  A 
of  part  1943  of  this  chapter)  and  the 
value  of  the  property  is  greater  than 
$200,000.  the  property  may  be  financed 
with  a  $200,000  credit  sale  on  eligible 
terms  and  the  remainder  with  the 
applicant's  own  resources  and/or  with 
participating  credit  as  set  forth  in 
subpart  A  of  part  1943  of  this  chapter.  If 
the  value  of  the  farm  property  is  greater 
than  $200,000  and  the  eligible  applicant 
is  NOT  able  to  arrange  the  necessary 
financing  for  the  balance  over  $200,000, 
FmHA  may  finance  the  purchase  of  the 
property  %vith  a  credit  sale  on  NP  terms 
in  accordance  with  subpart  J  of  part 
1951  of  this  chapter.  A  credit  sale  on 
eligible  terms  and  the  remaining  balance 
on  ineligible  terms  will  NOT  be  made  to 
the  same  applicant  to  purchase  farm 
property. 

•  •        •        *        • 

(b)  •  •  • 

(9)  Ratea  and  terms  for  a  credit  sale. 
Terms  for  a  credit  sale  of  Homestead 
Protection  property  when  the  lessee  is 
exercising  the  option  to  purchase  will  be 


in  accordance  with  subpart  ]  of  part 
1951  of  this  chapter.  | 


PART  1955— PROPSRTY 
MANAGEMENT 

14.  The  authority  citation  for  part  1955 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989.  42  U.S.C.  1480,  5 
U.S.C.  301.  7  CFR  2.23.  7  CFR  2.70. 

Subpart  A— Liquidation  of  Loana 
Secured  By  Real  Eatate  and 
Acquisition  of  Real  and  Chattel 
Property 


15.  Section  1955.2  Is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

S  1955.2    Policy. 

*  *  *  Nonprogram  loan  borrowers 
will  be  liquidated  as  provided  in  subpart 
J  of  part  1951  of  this  chapter,  unless 
specifically  referenced  in  this  subpart. 

Subpart  C— Disposal  of  Inventory 
Property 

16.  Section  1955.101  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  foDows: 

91955.101    Purpose. 

*  *  *  The  sale  of  inventory  property 
to  nonprogram  (NP)  purchasers  will  be 
handled  in  accordance  with  subpart  J  of 
part  1951  of  this  chapter,  except 
Community  and  Business  Programs  and 
Multi-Family  Housing  which  will  be 
handled  in  accordance  with  this 
subpart. 

17.  Section  1955.107  is  amended  by 
revising  the  third  sentence  of  paragraph 
(e)(2)  to  read  as  follows: 

91955.107    Sale  of  si4table  property 
(CONACT). 


(e)  *  *  • 

(2)  *  *  *  Any  credit  sale  of  a  suitable 
farm  larger  than  a  family  size  farm 
would  be  at  ineligible  rates  and  terms, 
in  accordance  with  subpart  ]  of  part 
1951  of  this  chapter.  *  *  * 

18.  Section  1951.1QB  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

91951.108   Sale  Of  surphis  property 
(CONACT). 

(a)  Rates  and  terms.  Rates  and  terms 
for  Homestead  Protection  and 
Leaseback/Buyback  will  be  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter.  Except  for  Business  and 
Industrial  and  Community  Program 
properties,  all  surplus  property  will  be 
offered  for  cash  or  on  ineligible  terms  in 


accordance  with  subpart  J  of  part  1951 
of  this  chapter.  Business  and  Industrial 
and  Community  Program  surplus 
property  will  be  offered  for  cash  or  on 
ineligible  terms  of  not  less  than  ten 
percent  (10%)  downpayment  with  the 
remaining  balance  amortized  over  a 
period  not  to  exceed  25  years.  The  State 
Director  will  determine  the  loan  terms 
for  surplus  property  within  these 
limitations.  The  interest  rate  for 
Business  and  Industrial  property  will  be 
the  established  insured  B&I  rate  for 
profit  corporations  plus  %  percent;  the 
Community  Programs  interest  rate  will 
be  the  current  market  rate  for 
Community  Programs.  A  credit  sale  will 
be  closed  at  the  interest  rate  in  effect  at 
the  time  the  credit  sale  was  approved. 
At  the  request  of  the  State  Director,  the 
Administrator  may  permit  more 
favorable  rates  and  terms  on  surplus 
property  offered  for  sale  where 
extensive  sales  efforts  have  been  made 
but  no  acceptable  offer  has  been 
received.  A  credit  sale  on  ineligible 
terms  will  be  identified  as  an  NP  loan. 
***** 

19.  Section  1955.109  is  amended  by 
revising  paragraphs  (a),  (c),  (h)  and  (i)  to 
read  as  follows:  i 

§  1 95S  1 09    Processing  add  closing 
(CONACT). 

(a)  Determining  repayment  ability 
and  creditworthiness.  If  a  credit  sale  is 
involved,  the  applicant  must  furnish 
necessary  financial  information  to  assist 
in  determining  repayment  ability  and 
creditworthiness.  Form  FmHA  431-2. 
"Farm  and  Home  Plan,"  should  be  used 
for  all  eligible  applicants  unless  the 
applicant  has  furnished  ell  required 
information  in  another  acceptable 
format.  Information  regarding  eligibility, 
planned  development  and  total 
operations  will  be  provided  the  same  as 
for  the  respective  type  of  Farmer 
Program  loan.  Purchasers  requesting 
credit  on  NP  terms,  excefpt  for  C&BP, 
will  be  handled  in  accordance  with 
subpart  J  of  part  1951  of  this  chapter.  For 
C&BP,  information  will  be  provided 
which  is  similar  to  an  application 
including  financial  information  required 
for  the  respective  loan  program  to 
establish  financial  stability, 
creditworthiness  and  repayment  ability. 

(c)  Form  of  payment  Payments  at 
closing  will  be  in  the  form  of  cash, 
cashier's  check,  certified  check,  postal 
or  bank  money  order,  or  bank  draft 
made  payable  to  FmHA  and  handled  in 
accordance  with  subparf  B  of  part  1951 
of  this  chapter. 
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(h)  Classification.  Credit  sales  on 
ineligible  terms  for  C&BP  will  be 
classified  as  NP  loans  and  serviced 
accordingly. 

(!)  State  supplements.  A  State 
supplement  specifying  modifications  to 
be  made  in  note  and  mortgage 
instruments  as  pertinent  to  a  credit  sale 
to  an  ineligible  purchaser  for  C&BP  will 
be  issued  with  the  advice  and  approval 
of  OGC. 

20.  Section  1955.114  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(5)  to  read  as  follows: 

§  195S.1 14    Sales  steps  for  program 
property  (housing). 

***** 

(a)  *  *  * 

(5)  *  *  *  Cash  sales  will  be  handled 
in  accordance  with  §  1955.118  of  this 
subpart  and  credit  sales  on  NP  terms 
will  be  made  in  accordance  with 
subpart  J  of  part  1951  of  this  chapter. 
***** 

21.  Section  1955.115  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)  to 
read  as  follows: 

§  1955.1 15    Sales  steps  for  nonprogram 
(NP)  property  (housing). 

***** 

(a)  Single  family  housing.  Sales  steps 
will  be  the  same  as  for  program 
properties  as  provided  in  §  1955.114(a) 
of  this  subpart,  except  that  sales  must 
be  for  cash  in  accordance  with 
§  1955.118  or  credit  on  NP  terms  as 
provided  in  subpart  J  of  part  1951  of  this 
chapter.  *  *  * 
***** 

22.  Section  1955.118  is  amended  by 
revising  the  heading  and  paragraphs  (d), 
(e).  (f),  (h)(3)  and  (j)  to  read  as  follows: 

§  1955.1 18    Processing  cash  sales  or  MFH 
credit  sales  on  NP  terms. 

***** 

(d)  Downpayment.  A  downpayment  of 
not  less  than  10  percent  of  the  purchase 
price  is  required  at  closing  and  will  be 
remitted  by  the  servicing  official 
according  to  FmHA  Instruction  1951-B 
(available  in  any  FmHA  office). 

(e)  Interest  rate.  The  section  515  RRH 
interest  rate  plus  V^  percent  will  be 
charged  on  all  types  of  housing  credit 
sales,  except  SFH.  Refer  to  exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  FmHA  office)  for  interest  rates. 
Loans  made  on  NP  terms  will  be  closed 
at  the  interest  rate  which  was  in  effect 
at  the  time  the  loan  was  approved. 

(f)  Term  of  note.  The  note  amount  will 
be  amortized  over  a  period  not  to 
exceed  10  years.  If  the  State  Director 
determines  more  favorable  terms  are 
necessary  to  facilitate  the  sale  the  note 


amount  may  be  amortized  using  a  30- 
year  factor  with  payment  in  full  (balloon 
payment)  due  not  later  than  10  years 
from  the  date  of  closing.  In  no  case  will 
the  term  be  longer  than  the  period  for 
which  the  property  will  serve  as 
adequate  security. 
*       ,  *        *        *        * 

(h)*  *  * 

***** 

(3)  The  County  Supervisor  or  District 
Director  will  provide  the  closing  agent 
with  the  necessary  information  for 
closing  the  sale.  The  assistance  of  OGC 
will  be  requested  to  provide  closing 

instructions  for  all  MFH  sales. 

***** 

(j)  Classification.  MFH  credit  sales  on 
NP  terms  will  be  classified  as  NP  loans 
and  serviced  accordingly. 

23.  Section  1955.119  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§  1955.1 19    Payment  of  points  (housing). 

*  *  *  These  payments  will  be  handled 
in  accordance  with  FmHA  Instruction 
1951-B  (available  in  any  FmHA  office). 

24.  Section  1955.123  is  amended  by 
revising  paragraphs  ta)  and  (b)  to  read 
as  follows: 

§  1955.123    Sale  procedures  (chattel). 

(a)  Credit  sales.  Although  cash  sales 
are  preferred  in  the  sale  of  chattels, 
credit  sales  may  be  used 
advantageously  in  the  sale  of  chattels  to 
eligible  purchasers  and  to  facilitate 
sales  of  high-priced  chattels.  Credit 
sales  to  eligible  purchasers  will  be  in 
accordance  with  the  provisions  of  this 
chapter  for  the  appropriate  program  for 
which  a  loan  would  otherwise  be  made 
including  eligibility  determinations. 
Preference  will  be  given  to  a  cash  offer 
which  is  at  least  *  percent  of  the  highest 
offer  requiring  credit.  ('Refer  to  Exhibit 
B  of  FmHA  Instruction  440.1  (available 
in  any  FmHA  office)  for  the  current 
percentage.)  Credit  sales  to  NP 
purchasers  will  be  in  accordance  with 
subpart )  of  part  1951  of  this  chapter.  For 
Farmer  Programs.  County  Supervisors, 
District  Directors,  and  State  E)irectors 
are  authorized  to  approve  or  disapprove 
credit  sales  on  eligible  terms  in 
accordance  with  the  respective  loan 
approval  authorities  in  Exhibit  C  of 
FmHA  Instruction  1901-A  (available  in 
any  FmHA  office).  The  determination  of 
eligibility  of  applicants  or  eligible 
applicants  that  have  their  application 
disapproved  will  be  notified  of  the 
opportunity  to  appeal  in  accordance 
with  subpart  B  of  part  1900  of  this 
chapter. 

(b)  Receipt  of  payment.  Payment  will 
be  by  cashier's  check,  certified  check. 


postal  or  bank  money  order,  or  personal 
check  (not  in  excess  of  $500)  made 
payable  to  FmHA.  Cash  may  be 
accepted  if  it  is  not  possible  for  one  of 
these  forms  of  payment  to  be  used. 
Third  party  checks  are  not  acceptable. 
Payments  will  be  handled  in  accordance 
with  FmHA  Instruction  1951^ 
(available  in  any  FmHA  office).  If  full 
payment  is  not  received  at  the  time  of 
sale,  the  offer  will  be  documented  by 
Form  FmHA  1955-45  and  where  the 
chattel  is  sold  jointly  with  real  estate  by 
regular  sale. 


PART  1962— PERSONAL  PROPERTY 

25.  The  authority  citation  for  part  1962 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  5  IJ  S.C.  301;  7  CFR 
2.23  and  2.70. 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

26.  Section  1962.1  is  amended  by 
adding  a  sentence  to  the  end  of  the  text 
to  read  as  follows: 

91962.1    Purpose. 

*  *  *  Security  servicing  for 
nonprogram  (NP)  loan(s)  on  farm 
property  will  be  according  to  subpart  J 
of  part  1951  of  this  chapter. 

27.  Section  1962.34  is  amended  by 
removing  paragraphs  (b](3)(i)  and 
(b)(3](ii)  and  revising  the  last  phrase  of 
paragraph  (b)(3)  which  begins  with  the 
words  "Interest  rates"  to  read  as 
follows: 

91962.34    Transfer  Of  cttattel  security  and 
EO  property  and  assumption  of  debts. 
***** 

(b)  *  •  • 

(3)  *  *  *  The  nonprogram  (NP)  farmer 
program  interest  rate  for  chattel 
property,  in  effect  at  the  time  of  loan 
approval,  will  be  charged. 


PART  1965— REAL  PROPERTY 

28.  The  authority  citation  for  part  1965 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989:  42  U  S.C.  148a  5 
U.S.C.  301;  7  CFR  2.23  and  2.70. 

Subpart  A— Servicing  of  Real  Estate 
Security  for  Farmer  Program  Loans 
and  Certain  NoteK>nly  Caaes 

29.  Section  1965.1  is  revised  to  read  as 
follows: 

9  1965.1    Purpose. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
servicing  real  estate,  leasehold  interests 


I 
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and  certain  note-only  cases  for  Farmers 
Home  Administration  (FmHA)  Farmer 
Program  loans.  Security  servicing  for 
borrowers  who  have  both  FmHA  Fanner 
Program  and  Single  Family  Housing 
(excluding  Technical  Assistance  Grants 
and  Sit6  loans)  (SFH)  loans,  will  be 
according  to  this  subpart.  Security 
servicing  for  borrowers  who  are 
indebted  for  SFH  loans  only,  will  be 
according  to  subpart  C  of  part  1965  of 
this  chapter.  Security  servicing  for 
nonprogram  (NP)  loan(8)  on  farm  real 
estate  and  chattel  property  will  be 
according  to  subpart )  of  part  1951  of 
this  chapter.  Security  servicing  for 
borrowers  who  have  both  a  Farmer 
Program  and  NP  loan  will  be  according 
to  the  applicable  program  regulations. 
This  subpart  does  not  apply  to  FmHA 
guaranteed  loans.  Rural  Rental  Housing 
(RRH)  loans,  Labor  Housing  (LH)  loans, 
Business  and  Industrial  (B&l)  loans. 
Community  Programs  (CP)  loans,  Shift- 
in-Land-Use  (Grazing  Association) 
loans,  or  loans  to  Indian  Tribes  and 
tribal  corporations. 

91965.7    (Amended] 

30.  Section  1965.7  is  amended  by 
removing  paragraph  (i)  and 
redesignating  paragraphs  (j),  (k)  and  (1) 
as  (i),  (j)  and  (k],  respectively. 

S  1965.12    [Amended] 

31.  Section  1965.12  is  amended  by 
removing  the  first  sentence  of  the 
introductory  text  and  the  last  sentence 
of  paragraph  (g). 

32.  Section  1965.13  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

91965.13    Consent  by  partial  releaee  or 
ottMfwiae  to  sale,  exchange  or  ottier 
diapoaitlon  of  a  portion  of  or  interett  In 
aecurlty,  except  leai^iM. 

See  subpart  S  of  part  1951  of  this 
chapter  when  a  combination  of  NP.  ST 
and  other  FP  loans  are  involved.  *  *  * 


S  1965.17    (Amended] 

33.  Section  1965.17  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

34.  Section  1965.26  is  amended  by 
redesignating  paragraph  (a)(1) 
introductory  text  as  the  introductory 
text  to  paragraph  (a)  and  revising  it  and 
removing  paragraph  (a)(2);  by 
redesignating  paragraph  (a)(1)  (i),  (ii), 

^  (iii)  and  (iv)  as  paragraphs  (a)  (1),  (2).  (3) 
and  (4),  respectively;  by  removing  the 
heading  for  (e)(4)(i);  by  removing 
paragraph  (e](4)(ii]  and  redesignating 
paragraph  (e)(4](i)  (A),  (B),  and  (C)  as 
(e)(4)  (i),  (ii),  and  (iii),  respectively;  by 
revising  paragraph  (f):  and  redesignating 


paragraph  (g)  as  (h);  by  adding  a  new 
paragraph  (g)  and  revising  the  newly 
designated  paragraph  (h)  to  read  as 
follows: 

$1965.26    Uquldation  action. 

(a)  Voluntary  liquidation.  Before  any 
cash  sale,  farmer  program  borrowers 
must  be  sent  Attachaient  1  of  exhibit  A 
of  subpart  S  of  part  1951  of  this  chapter. 
When  a  borrower  contacts  FmHA  and 
asks  about  voluntarily  liquidating 
security,  the  borrower  will  be  told  that 
liquidation  can  be  accomplished  by: 
*        «        *        «        * 

(f)  Cash  sales.  When  a  cash  sale  of 
the  mortgaged  real  estate  will  be 
insufficient  to  pay  the  secured  FmHA 
debt(s),  prior  lien(s),  if  any,  and 
authorized  selling  expenses,  paragraph 
(f)(1)  will  be  followed.  In  addition  to  the 
authorized  selling  expenses  mentioned 
in  paragraph  (n(l)(i)i  authorized  costs 
can  include  those  specified  in  §  1965.13 
(f)(2)  of  this  subpart.  Applicable 
requirements  of  subpart  G  of  part  1940 
of  this  chapter  must  be  met. 

(la)  Consent  to  sale  of  real  estate 
security  when  the  FmHA  debt  and 
authorized  selling  expenses  exceed 
market  value.  If  a  borrower  proposes  to 
sell  real  estate  security  for  an  amount 
which  will  be  insufficient  to  pay  the 
FmHA  debt,  prior  lien(s),  if  any,  and 
authorized  selling  expenses,  an 
appraisal  will  be  completed  by  an 
authorized  FmHA  employee  in 
accordance  with  subpart  A  of  part  1809 
of  this  chapter  (FmHA  Instruction  422.1) 
and  the  County  Supervisor  may  consent 
to  the  sale  if  the  proposed  sale  price  is 
not  less  than  the  market  value.  If  a 
qualified  FmHA  appraiser  is  not 
available,  the  State  Director  may 
contract  for  an  appraisal  in  accordance 
with  FmHA  Instruction  2024-A 
(available  in  any  FmHA  office).  If  a 
current  financial  statement  is  not  in  the 
case  file,  a  financial  statement  on  Form 
FmHA  431-2,  "Farm  and  Home  Plan," 
will  be  taken  to  determine  if  the 
borrower  has  the  ability  to  pay  all  or  a 
substantial  portion  of  the  authorized 
selling  expenses  taking  into  account  the 
borrower's  moving/relocation  expenses 
and  the  Government's  prospects  of 
acquisition  of  the  property  by  voluntary 
conveyance  or  foreclosure. 

(i)  Authorized  selling  expenses. 
Authorized  selling  expenses  are  those 
which  the  seller  customarily  or  legally 
must  pay  to  convey  title  and  include  but 
are  not  limited  to:  A  real  estate  broker's 
commission  which  does  not  exceed  the 
most  typical  rate  for  the  sale  of  similar 
property  in  the  area,  no  more  than  three 
points  to  enable  the  buyer  to  obtain 
credit  from  another  lender  provided  it  is 
customary  in  the  area  for  the  seller  to 


pay  points  and  they  are  not  being  paid 
to  reduce  the  purchase's  interest  rate, 
real  estate  taxes,  preparation  of  the 
deed,  abstract  and/or  title  fees,  termite 
and/or  other  related  inspections,  title 
insurance,  surveys,  and  deed  or  other 
revenue  stamps.  Junior  Hens  may  also  be 
settled  in  the  same  manner  as  outlined 
in  §  1955.10(c)(2)  of  subpart  A  of  part 
1955  of  this  chapter  however,  the  State 
Director  must  approve  settlement  of  the 
junior  lien  regardless  of  the  amount. 

(ii)  Closing  the  transaction.  In  no  case 
will  the  borrower  (seller)  receive  any 
cash  proceeds  from  the  sale. 
Distribution  of  funds  will  be  as  follows: 

(A)  Where  there  are  sufficient  cash 
proceeds  at  closing,  the  entire  sale 
proceeds,  minus  prior  lien(s),  if  any,  and 
authorized  selling  expenses  must  be 
applied  to  the  FmHA  debt. 

(B)  Where  cash  proceeds  are  not 
available  (such  as  in  the  case  of  an 
assumption)  or  are  insufficient  to  pay 
authorized  selling  expenses,  FmHA  may 
pay  said  expenses  necessary  to 
consummate  the  transaction  by 
preparation  of  Standard  Form  1034, 
"Public  Voucher  For  Purchases  And 
Services  Other  Than  Personal,"  and 
submission  of  Form  FmHA  2024-1, 
"Miscellaneous  Payment  System," 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  and  the 
respective  Forms  Manuel  Insert  (FMI). 
Expenses  will  only  be  vouchered  when 
the  County  Supervisor  has  determined 
that  it  is  in  FmHA's  financial  interest  to 
pay  such  selling  expenses  instead  of  the 
prospects  of  accepting  a  voluntary 
conveyance  or  foreclosare,  taking  into 
account  the  estimated  additional  costs 
which  would  arise  were  the  property  to 
be  acquired  and  sold  from  inventory. 
Any  real  estate  taxes  due  from  the 
transferor  and  authorized  selling 
expenses  for  which  there  are  insufficient 
equity  proceeds  for  payment  at  closing 
will  be  charged  to  the  borrower's 
account  prior  to  loan  closing.  A 
subsequent  loan  may  be  processed  for 
any  equity  (market  value  "as  is"  minus 
FmHA  indebtedness)  in  the  property 
and/or  the  amount  of  any  needed 
repairs  (amount  of  repairs  or  the 
difference  between  the  market  value 
"as-improved"  and  market  value  "as-is", 
whichever  is  lower).  Aipounts  for 
seller's  equity  and/or  repairs  will  not  be 
vouchered  and  charged  to  the 
borrower's  account.  Authorized  selling 
expenses  will  not  be  considered  or 
included  in  the  amount  assumed.  See 
Exhibit  E  of  this  subpart  (available  in 
any  FmHA  office)  for  examples  on  how 
to  determine  amounts  for  vouchers, 
subsequent  loans,  and/or  assumption 
agreements. 
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(iii)  Release  of  security  instruments. 
When  sale  proceeds  are  insufficient  to 
pay  the  FmHA  debt,  the  County 
Supervisor  is  authorized  to  release  the 
FmHA  security  instrument(s).  When 
necessary  to  comply  with  a  State  law,  a 
State  supplement  approved  by  OGC  will 
prescribe  procedures  for  releasing 
security  instruments  when  the  debt 
evidenced  therein  is  not  satisfied  in  full. 

(iv)  Release  from  liability.  Release 
from  liability  for  the  deficiency  is 
covered  in  §  1965.26(g)  of  this  section. 

(g)  Release  from  liability.  In  cases 
where  the  borrower  (and  co-signer,  if 
any)  is  released  from  liability,  and  the 
loan  is  not  being  assumed,  the  note(s) 
will  be  stamped  "Satisfied  For  Less 
Than  Indebtedness — Borrower  Released 
From  Liability."  The  County  Committee 
must  recommend  release  of  liability 
before  the  borrower  (and  co-signer,  if 
any)  can  be  considered  for  this  action. 
The  following  comment  will  be  shown 
on  the  County  Committee  Certification: 

In  our  opinion  [Name  of  Borrower(s)  and 
co-signer]  does  not  have  reasonable  ability  to 
pay  all  or  a  substantial  part  of  the  balance  of 
the  debt  owed  after  the  cash  sale,  taking  into 
consideration  his  or  her  assets  and  income  at 
the  time  of  the  conveyance.  The  borrower  has 
cooperated  in  good  faith,  used  due  diligence 
to  maintain  property  against  loss,  and  has 
otherwise  fulfilled  the  covenant  incident  to 
the  loan  to  the  best  of  his  or  her  ability. 
Therefore,  we  recommend  that  the  borrower 
and  any  cosigner  be  released  from  personal 
liability  for  any  balance  due  on  the  secured 
indebtedness  upon  completion  to  the 
transaction. 

(1)  The  State  Director  is  authorized  to 
approve  release  of  Uability  when  the 
account  balance  does  not  exceed 
$150,000;  otherwise  the  Administrator  or 
designee  will  approve  the  release  from 
liabiUty.  All  cases  requiring  a  release  of 
liability  will  be  submitted  for  review  in 
accordance  with  exhibit  A  of  subpart  B 
of  part  1956  of  this  chapter  (available  in 
any  FmHA  office). 

(2)  Release  from  liability  will  be 
accomplished  by  preparing  and 
distributing  Form  FmHA  1965-8. 
"Release  From  Personal  Liability." 

(h)  Account  balance.  When  security 
property  is  sold  for  an  amount  not  less 
than  the  market  value  as  authorized  in 
§  1965.26  (f)(1)  of  this  subpart  or 
assumption  of  an  amount  equal  to  the 
market  value  is  approved  as  authorized 
in  §  1965.27  of  this  subpart,  the  account 
balance  will  be  handled  as  follows: 

(1)  When  the  seller  or  transferor  (and 
co-signer,  if  any)  is  released  from 
liability,  the  account  will  be  satisfied  in 
the  records  of  the  Finance  Office  when 
one  of  the  following  is  processed: 

(i)  In  a  sale  outside  the  FmHA 
program.  Form  FmHA  1965-8  will  be 


given  to  the  borrower  and  otherwise 
distributed  in  accordance  with  the 
Forms  Manual  Insert. 

(ii)  Form  FmHA  1965-22.  "Information 
On  Assumption  On  New  Terms  Or 
Other  Change  Of  Terms."  indicating  the 
transferor  is  released  from  liability. 

(2)  When  the  seller  or  transferor  (and 
co-signer,  if  any]  is  not  released  &om 
liability,  the  borrower  will  be  sent  a 
letter  similar  to  exhibit  F  of  subpart  A  of 
part  1955  of  this  chapter  (available  in 
any  FmHA  office).  "The  County 
Supervisor  will  meet  with  the  borrower 
within  30  days  to  assist  the  borrower  in 
the  development  of  a  debt  settlement 
offer  in  accordance  with  subpart  B  of 
part  1956  of  this  chapter  or  the  account 
will  be  reclassified  to  collection-only. 

§1965.26    [Amended] 

35.  Newly  redesignated  §1965.26 
(e)(4)(iii)  is  amended  in  the  last  sentence 
by  changing  the  reference  "(A)  or  (B)"  to 
read  "(i)  or  (ii)". 

36.  Section  1965.27  is  amended  by 
revising  the  fifth  sentence  of  the 
introductory  text  which  begins  "If  an  NP 
loan  .  .  .";  by  removing  paragraphs 
(b)(4)  and  (d)  and  redesignating 
paragraphs  (b)(5)  through  (b)(21)  as 
(b)(4)  through  (b)(20)  and  paragraphs  (e) 
and  (f)  as  (d)  and  (e):  by  removing  the 
last  sentence  of  paragraph  (c)(l)(ii):  by 
revising  paragraph  (c)(l)(iii)(C);  by 
revising  the  first  sentence  of  the  newly 
designated  paragraph  (d);  by  revising 
the  newly  designated  paragraph  (e);  by 
adding  a  new  paragraph  (f);  and  by 
revising  paragraph  (g)(4)  to  read  as 
follows: 

§  1965.27   Tranafer  of  real  estate  security. 
*  *  *  Sale  or  transfer  with  assumption 
of  real  estate  security  on  NP  terms  will 
be  in  accordance  with  subpart )  of  part 
1951  of  this  chapter.  *  *  * 

***** 

(c)  *  *  * 
(1)  •  •  * 
(iii)  *  *  * 

(C)  On  ineligible  rates  and  terms  and 
serviced  in  accordance  with  subpart )  of 
part  1951  of  this  chapter. 
***** 

(d)  Consent  of  FmHA  not  required  to 
transfer.  When  the  FmHA  mortgage(s) 
does  not  require  the  Government's 
consent  to  the  sale  of  the  security  and 
the  borrower  conveys  or  proposes  to 
convey  the  security  to  a  person  who  is 
ineligible  or  unwilling  to  assume  the 
FmHA  debt  in  accordance  with 
paragraph  (c)  of  this  section  or  subpart ) 
of  part  1951  of  this  chapter,  the 
Government  will  not  consent  to  the 
sale.  *  *  * 

(e)  Release  of  liability.  When  all  the 
real  estate  security  is  transferred  and 


the  total  debt  is  assumed  the  borrower 
(and  co-signer,  if  any)  will  be  released 
from  Uability  by  the  County  Supervisor. 
Release  from  liability  will  be  handled  in 
accordance  with  §  1965.26  (g)  when 
consent  under  §  1965.28  (f)(1)  is  given. 
When  a  portion  of  the  real  estate  is 
transferred  and  the  total  SFH  debt  is 
assumed,  a  release  may  be  granted 
under  paragraph  (b)(6)  of  this  section 
provided  the  transferee  is  an  eligible 
SFH  appUcant.  When  only  that  portion 
of  the  debt  equal  to  the  market  value  of 
the  security  is  assumed  and  the 
borrower  is  to  be  released  from  liability, 
the  transferee  must  be  an  eligible  SFH 
applicant  in  order  for  the  transferor  to 
be  released  from  liability  on  the  RH  debt 
and  the  conditions  in  §  1965.26  (g)  must 
be  met.  If  the  transferee  of  the  SFH  debt 
is  not  an  eligible  RH  applicant,  any 
proposed  release  of  the  transferor  from 
liability  must  be  submitted  to  the 
Natfonal  Office.  For  a  SFH  loan 
involving  a  co-signer,  the  transferor  may 
be  released  from  liability  only  if  the  co- 
signer also  can  be  released  (see 
S  1965.129  of  subpart  C  of  this  part).  The 
official  approving  the  transfer  of  SFH 
loans  must  also  execute  a  memorandum 
containing  the  statement  in  §  1965.26  (g). 
normally  signed  by  the  County 
Committee. 

(f)  Account  balance.  Account 
balances  will  be  handled  in  accordance 
with  §  1965.26  (h)  of  this  subpart. 

(g)  *  *  * 

(4)  Farm  Home  plans  and  financial 
statements.  When  an  assumption  will  be 
for  less  than  the  amount  of  the 
indebtedness  and  a  release  of  liability  is 
involved,  a  current  financial  and  income 
statement  of  the  transferor  will  be 
obtained  on  Forms  FmHA  1944-3  or 
FmHA  431-2  or  other  plan  of  operation 
acceptable  to  FmHA. 


§1965^    [Amended) 

37.  Section  1965.27(b)(3)  is  amended  in 
the  second  sentence  by  changing  the 
reference  "§  1965.26(a)(2)'  to  read 

"§  1965.26{n(l)." 

38.  Section  1965.27(g)(6)(ii)  is  amended 
by  removing  the  words  "or  (d)"  and  by 
changing  the  reference  "paragraph  (f)" 
to  read  "paragraph  (e)." 

39.  Section  1965.27(h)(2)(ii)  is 
amended  in  the  second  sentence  by 
changing  the  reference  "paragraph  (f)" 
to  read  "Paragraph  (e)." 

§1965.34    [Removed  and  Reserved] 

40.  Section  1965.34  is  removed  and 
reserved. 

41.  Exhibit  E  is  added  to  part  1965. 
subpart  A  as  follows: 
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Exiiibil  E— Exampiet  of  How  To 
Determine  tlie  Amounts  of  Voudien 
■nd/or  Atsuraptioa  Wben  Consent  To 
Sale  Is  Autfaorixed  Under  ■  1965.27(b)(3) 
for  farm  real  estate. 

Note. — Exhibit  E.  referenced  in  this 
subpart,  is  available  in  any  FmHA  ofTice. 

Subpart  C— Security  Serving  for  Single 
Family  Rural  Houaing  Iu)an8 

42.  Section  1965.101  is  amended  by 
adding  a  sentence  at  the  end  of 
paragraph  to  read  as  follows: 

91905.101    Purpose. 

*  •  •  Security  servicing  for 
nonprogram  (NP)  ioan(s]  on  a  single 
family  residence  will  be  according  to 
subpart )  of  part  1951  of  this  chapter. 

43.  Section  1965.104  is  amended  by 
revising  the  last  sentence  of  paragraph 
(c)(2]  to  read  as  follows: 

§1965.104    Preservation  of  security  and 
protection  of  Hen*. 
*       •       *       •       • 

(c)  *  *  • 

[2]  Junior  hen  foreclosure.  ♦  *  * 
When  a  junior  lienholder  foreclosure 
does  not  result  in  payment.in  full  of  the 
FmHA  debt  but  the  property  is  sold 
subject  to  the  FmHA  lien,  the  account 
may  be  assumed  by  the  purchaser  on 
program  terms  subject  to  the  provisions 
of  S  1965.126(c)  of  NP  tenns  as  provided 
in  subpart  J  of  part  1951  of  this  chapter; 
otherwise  the  FmHA  loan  will  be 
liquidated. 


11965.105   [Amended] 

44.  SecHon  1965.105(b)(1)  is  amended 
in  the  first  sentence  by  changing  the 
reference  "paragraph  (e)"  to  read 
"paragraph  (d)." 

45.  Section  1965.105  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraph  (e)  as  (d). 

46.  Section  1965.125  is  amended  by 
removing  paragraph  (a)(3);  and  by 
redesignating  (a)(2)(iii)  as  (a)(2)(iv); 
adding  a  new  (a)(2)(iii):  revising 
(a)(2)(ii](B)  and  the  newly  designated 
(a)(2)(iv)  to  read  as  follows: 

S196S.12S    Uquldation. 

(a)  *  •  * 
(2)  •  •  • 

(ii)  Closing  the  transaction.  *  *  * 

(A) *  *  * 

(B)  Where  cash  proceeds  are  not 
available  (such  as  in  the  case  of  an 
assumption)  or  are  insufficient  to  pay 
authorized  selling  expenses.  FmHA  may 
pay  said  expenses  necessary  to 
consummate  the  transaction  by 
preparation  of  Standard  Form  1034. 
"Public  Voucher  For  Purchases  And 


Expenses  Other  Than  Personal."  and 
submission  of  Form  FtiHA  2024-1, 
"Miscellaneous  Payment  System," 
according  to  FmHA  Instruction  2024-P 
(available  in  any  FmHA  office)  and  the 
respective  Forms  Manual  Insert  (FMI). 
Expenses  will  only  be  vouchered  when 
the  County  Supervisor  has  determined 
that  it  is  in  FmiHA's  fmancial  interest  to 
pay  such  selling  expeoses  instead  of  the 
prospects  of  accepting  a  voluntary 
conveyance  or  foreclosure,  taking  into 
account  the  estimated  additional  costs 
which  would  arise  were  the  property  to 
be  acquired  and_sold  from  inventory. 
Any  real  estate  taxes  due  from  the 
transferor  and  authorized  selling 
expenses  for  which  there  are  insufficient 
equity  proceeds  for  payment  at  closing 
will  be  charged  to  the  borrower's 
account  prior  to  loan  dosing.  A 
subsequent  loan  will  be  processed  for 
any  equity  (market  value  "as-is"  minus 
FmHA  indebtedness)  in  the  property 
and/or  the  amount  of  any  needed 
repairs  (amount  of  repairs  or  the 
difference  between  the  market  value 
"as-improved  and  market  value  "as-is". 
whichever  is  lower).  Amounts  for  the 
seller's  equity  and/or  repairs  will  not  be 
vouchered  and  charged  to  the 
borrower's  account.  Authorized  selling 
expenses  will  not  be  considered  or 
included  in  the  amount  assumed.  See 
exhibit  C  of  this  subpart  (available  in 
any  FmHA  office)  for  examples  on  how 
to  determine  amounts  for  vouchers, 
subsequent  loans,  and/or  assumption 
agreements. 

(iii)  Release  of  security  instruments. 
When  sale  proceeds  are  insufficient  to 
pay  the  FmHA  debt,  the  County 
Supervisor  is  authorized  to  release  the 
FmHA  security  instruinent(s).  When 
necessary  to  comply  with  a  State  law,  a 
State  supplement  approved  by  OGC  will 
prescribe  procedures  for  releasing 
security  instruments  when  the  debt 
evidenced  therein  is  not  satisfied  in  full. 

(iv)  Release  from  liobility.  Release  of 
the  borrower  from  liability  for  the 
deficiency  is  covered  in  S  1965.127(a)  (3) 
and  (b)  of  this  subpart.  In  cases  where 
the  borrower  is  released  from  liability, 
and  the  loan  is  not  being  assumed,  the 
note(s)  will  be*8tamped  "Satisfied  For 
Less  Than  Indebtedness — Borrower 
Released  From  Liability." 
*        »        *        *        * 

47.  Section  1965.120  is  amended  by 
revising  the  introductory  text;  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  and  (f)  as 
(d)  and  (e):  by  revising  the  last  phase  of 
the  introductory  paragraph  (b)(1)  which 
begins  "The  following  loans  .  .  .";  by 
revising  paragraph  (b)(3):  and  by 
revising  the  second  sentence  of 


introductory  paragraph  (b)(4)(ii)  to  read 
as  follows: 

§1965.126    Transfer  of  property  with 
assumption  of  indebtedness. 

When  a  borrower  proposes  to  sell  real 
estate  security,  assumption  of  the 
loan(s)  may  be  approved  on  program  or 
nonprogram  (NP)  terms,  as  applicable. 
Approval  on  program  terms  will  be 
subject  to  the  provisions  ef  paragraph 
(c)  of  this  section  and  NP  terms  will  be 
as  provided  in  Subpart  J  of  Part  1951  of 
this  chapter.  Assumptions  under 
paragraphs  (b)(12]  and  (c)(2)  of  this 
section  only  are  authorized  on  existing 
terms  without  considering  the  assuming 
party's  eligibility  for  program  assistance. 
When  security  property  is  sold  (or  title 
is  otherwise  conveyed),  whether  by  full 
conveyance  or  by  land  contract, 
contract-for-deed.  or  other  similar 
instrument,  and  the  FmHA  account  is 
not  assumed  by  the  purchaser  (or  new 
owner),  the  loan  must  be  liquidated 
except  as  provided  in  paragraph  (b](12] 
of  this  section  or  §  1965.116  of  this 
subpart.  i 

*        *        *        *        •     I 

(b)  *  *  * 

(1)  Loan  classification  and/or 
changes.  *  *  *  The  following  loans  may 
be  assumed  on  program  terms  under 
paragraph  (c)  of  this  section  or  NP  terms 
in  accordance  with  subpart  J  of  part 
1951  of  this  chapter 


(3)  Dwelling  situated  on  more  than  a 
minimum-adequate  site.  V  the  property 
to  be  transferred  with  assumption 
consists  of  a  dwelling  on  more  than  a 
minimum-adequate  site  as  defined  in 
subpart  A  of  part  1944  of  this  chapter,  a 
determination  must  be  made  as  to 
whether  the  excess  land  can  serve  as  a 
minimum-adequate  site  for  another 
dwelling.  It  is  not  intended  to  exclude  a 
property  currently  in  the  program  from 
being  transferred  to  a  program  applicant 
simply  because  it  is  situated  on  more 
than  a  minimum-adequate  site. 
Consideration  must  be  given  to  such 
things  as  local  zoning  requirements, 
road  or  street  access,  and  marketability 
of  portions  separately  if  subdivided.  If  it 
is  determined  that  the  excess  property 
cannot  be  sold  separately  as  a 
minimum-adequate  site  for  another 
dwelling,  the  facts  must  be  documented 
and  the  property  may  be  retained  in  the 
SFH  program,  provided  tlie  entire 
property  is  modest  in  cost  compared  to  a 
similar  house  on  a  minimum-adequate 
site  in  the  area.  When  all  of  the  security 
property  is  not  being  transferred  to  the 
party  assuming  the  FmHA  debt  and  the 
balance  of  the  FmHA  debt  is  not  paid  in 
full  when  the  assumption  is  closed,  the 
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remaining  debt  of  the  lcans£eBor  wili  be 
reamortizedinacfiordancewitb  sabpart 
G  sf  pact  1951  oi  this  chapter.  OGCwilL 
be  requested  to  advise  haw  to  ceiaia  the 
appropriate  security  interest  on  each, 
portion  of  the  security  property.  When 
the  balance  of  the  transferorls  debt  is 
paid,  or  when  only  a  portion  of  the 
security  property  was  transferred  which 
adequately  secures  the  debt  assumed  by 
the  transferee,  and  it  is  necessary  to 
release  the  remaining  portion  of  the 
security  property.  OGC  w^tbe 
requested  to  prepate  die  relense 
document. 

(4)  *  •  * 

(ii)  *  *  *  In  those  insiaoces, 
assumption  may  only  be  on  NP  terms  in 
accordance  with  subpart  J  of  part  1951 
of  this  ckaptar.  *  *  * 
***** 

Dated:  June  21, 1989. 
Neal  Sox  Johnson, 

Acting  Administrctor,  Farmers  Home 

Administration. 
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7  CFR  Part  1956 

Debt  Settlement;  Community  and 
Business  Programs 

AGEltcr:  Farmers  Home  Administration. 
USDA. 

ACnOfR  Proposed  rule. 

SUMIMARV:  The  Farmers  Home 
Administratieai  (FmHA)  is  proposing  to 
amend  the  Agencju's  polices  and 
procec&ires  governing  the  di^t 
settleBBent  ci  loans  serviced  by  the 
CojBmaaiibyr  Pro^sm  and.  Buaineia  and 
Indostry  Divtsioas.  The  proposed  rdie  is 
necessary  to  csaapiy  w^  section  ISSS-af 
the  Food  Seeurity  Act  of  1905,  PuUic 
Law  (Pub.  L.)99-ig&  'Hkia  propoaed 
action  is  needed  to  dartfy  debt 
scttleiaent  regulations,  and  to  indude  tise 
process  o£  settlement  of  debts  wfacce 
FntBA  does:  nol  have  Ae  mdcpendeof 
statutory  authority  to  setde  debt,  and 
must  process  debt  settlement  ia 
accordance  totheFedaal  Claims 
Collection  Aci{oiat  Standardsi.  The 
intended  effect  is  to  make  FmHA 
regulatioBSoadebt  settlfiRient  cdierei^ 
and  more  responsive  to  the  needs  of  the 
agency  and  the  public. 
dates:  Comments  must  be  received  on 
or  before  September  18, 1989. 
ADMataeKSobmit  wtiRbi  commentB; 
in  duplicate,  to  the  Office  (tf  tteChief, 
Directives  and  Forms  Maaagenent 
Branch^  Farraecs  Home  Adni^isteatioa*^ 
U.S.  Department  of  ^ricuituie.  Room. 
6348.  South  Agriculture  Buildiag, 
Washington.  DC  20250.  All  written. 


comments  made  pucsuanfe  Xo,  tliift  notise 
will  br  availabie  for  puUic  inspofilioa 
during  regular  work  houis'  ak  tkrabeve 
address. 

Blanche  G.  HsiMilOB,  beaa  OIBon;  Laan 
Servicint  Bl'sach,  Busiesse  and  Induatzy 
Division,  Farmera  Home  AdmiaisnBtia^. 
U.S.  Department  ef  AgEndkBft  Haan 
6340.  Soiith  AgiicaEUue  BoiUiBi;. 
Washiagtanw  DC  20esat;  tekphone  (282) 
475-3802. 

suppLEMOiaAatv  mFaaaornme 

Classificafion 

This  proposed  action  has  bees 
reviewed  wider  DSDA  procednce* 
established  ia  Dcpartmcatal  Regulatian 
1512-1,  vniact  iaqdemcnts  Bxecativa 
Order  12291,  and  baa  been  detexmined 
to  be  nonma JDT.  The  propoeed  actiaa  is 
not  likdjr  to  result  kt  any  at  the 
following  (>a)  Am  aoaial  efied  <m  the 
economy  cf  $10ft  miiiien  ornnre,  (h)  a 
major  increase  in  CBS  ta  or  priies  for 
consumers;,  iadividBal  indasttias; 
Federal,  State  orlecatgavcnunenl 
agencies,  or  geo^apluc  remans,  or  (c) 
significasl  adverse  effects  ob 
competitioii,  empioyment,  investment 
productivity,  innovation,  oroa  the 
ability  of  Uatted  Stat^bas^ 
enterprises  to  coaqTlete  with  fareig^ 
based  enterprises  ix  deracstic  or  export 
markets. 

Environmental  Impact 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1940, 
Subpart  G,  "Enviroiunental  Progcara." 
FmHA  has  determined  that  thia  actios 
does  not  constitute  a  raajoc  Federal 
action  significantly  affecting  the  quality 
of  the  human  enviroianent,  and,  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pobb, 
L  91-190;  an  EnviroBraental  Impact 
Statement  ia  not  required. 

Intergoverranenta}  Review 

The  proposed  action  affects  the 
following  FmUA  programs  listed  in  the 
Catalog  of  Federal  Domestic  Assistance: 

10.434    Resource,  Gemervation  and' 
Dkvciapraent  Loans. 

10.418  Water aad  Waste  DfespoM)  Sjtttera 
for  Rural  C()a«wmHe&. 

10.419  W«tersi>ed  and  Floed  Prpvcrtion 
Loans. 

10.421  Indian  Tribes  and  Tribal 
Corporations. 

10.422  BusiriBsv  and  Industry  Loans. 
17.4^  Coimmmity  Facility  Loans. 
10.424  biduatrval  DevefopnTent  Grants 
tOJm  ftcmpvoSk  National  Corporatioii  Loan 

and  Grant 
10.438    Inienaedifirjt  Reknding  R-ogran 
Loan* 


All  of  the  above  pr 
to  Ibe  piavieiens  of  EaaaatiMaCbder 
12372  vvhich  loqairasi  inieiy  emuwirtul 
consultatian  with  Stele  andkteal 
official^  except  la^a  Tribes  aad 
Tribal  Gorpontuafc 

Reguldtury  Picxiftilltji  Act 


( (fetetmned  thai  t 


actio* 


FmHAI 
will  not  h 

impact  s»  a  sujatlanliatnandierot 
entidea,  lai  imii  theactiop  wtl nat 
affect  a  sigoifieanf  nnailivof  sawl 
entities  as  defined  bf  tbe  Regahtery 
Flexibiity  Act  |&U.S.a0et). 

Backgramd 

Decit  settlement  RUFCsRonBRTty  and 
Business  nri^wneiageTemed  by  the 
CowBwBdated  Fan*  and  Rtnvi 
Development  Act  (COWAGT)  (7  U.S;C. 
1921-iWS].  Additionally.  RnHA.  ClBP 
adnHnTsfers  nsineruus  programs  which 
are  not  goreraed  by  fteCOffACT  and, 
therefore,  does  not  have  the 
independent  statntory  authority  to  settie 
debt  and  must  process  (fcbtin 
accordance  with  the  Federal  Claims 
Cofiection  Standards,  4  CFR  parts  101 
through  105.  These  debts  include 
Economic  Opportuaity  Cooperative 
Loans,  claims  agaieal  third  pasty 
converters,  non  program  loans. 
Industrial  Developmeot  Grants,  Rural 
Development  Loan  Fund  Leans; 
Intermediary  Retenduag  Pro-am  Loans. 
Nonprofit  National  CorpoEation  Lonn 
and  Grant  Program  dsiAs,  and  601 
Energy  Impact  Assistance  Grants. 

The  proposed  action  wiQ  amend  the 
present  regalations  to  darily  wikkh 
prograan  wdi  s^tle  debt  in  asconiaocc 
with  the  Federal  Claims  CoUection 
Standards  aad  Ihe  pracedars  to  be  used 
to  coB^iiy  with  the  Standards.  The 
changes  wiH  restdt  in.  mare  efficieat 
service  to  the  paUie,  while  eenttnaing 
proteeiioB  of  the  Governments  intenst. 

list  of  Subjects  ia  ?  CFR  Part  1956 

Acceontinf,  Loan  pro^^me — 
Agricaituse.  Roral  a^eas. 

Accordmgly.  FmHA  proposes  to 
amend  Chapter  XVHL  Title  7,  Code  of 
Federal  Regulations,  to  read  as  follows: 


PART  t 


SCTTLEMCNT 


1.  The  antfaority  citation  fas  Part  1956 
continccstoread  as  fbUews: 

Aatflority:  7  U.S.C.  I§e9;  S  U.S.C.  39r;  3t 
U.S.C.  3711,  7  CFR  2.23;  7  CFR  2.70. 

Subpwf  C— OeM  SetOeHMnt— 
ConinMinlty  and  BtnlNeee  PvuyfaNie 

2.  Sectiea  1956J;0I  is  revised  to  read 

as  follows: 
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S  1956.101    Purpose. 

This  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
debt  settlement  of  Water  and  Waste 
Disposal  System  loans;  Community 
Facility  loans;  Association  Recreation 
loans,  Watershed  loans  and  advances; 
Resource,  Conservation  and 
Development  loans;  Rural  Renewal 
loans;  and  insured  Business  and 
Industry  loans;  Irrigation  and  Drainage 
loans;  Shift-in-land-use  loans  and  Indian 
Tribal  Land  Acquisition  loans. 
Settlement  of  Economic  Opportunity 
Cooperative  Loans,  Claims  Against 
Third  Party  Converters,  Nonprogram 
Loans,  Industrial  Development  Grants, 
Rural  Development  Loan  Fund  Loans, 
Intermediary  Relendmg  Program  Loans. 
Nonprofit  National  Corporations  Loans 
and  Grants,  and  601  Energy  Impact 
Assistance  Grants,  is  not  authorized 
under  independent  statutory  authority 
and  settlement  under  these  programs  is 
handled  pursuant  to  the  Federal  Claims 
Collection  Standards,  4  CFR  Parts  101- 
105  as  described  in  S  1956.147  of  this 
subpart. 

3.  Section  1956.147  is  added  to  read  as 
follows: 

{1956.147    Debt  S«ttl«fMnt  undw  th« 
Ftdcrai  Claims  CoNaction  Act 

The  U.S.  Department  of  Justice  (DOJ) 
and  the  General  Accounting  Office  are 
charged  with  the  responsibility  for 
implementing  the  Federal  Claims 
Collection  Act  and  have  promulgated 
the  Federal  Claims  Collection  Act  Joint 
Standards  (FCCAJS)  (4  CFR  parts  101- 
105)  to  inform  Government  Agencies  on 
how  to  settle  debts  and  claims  which 
the  Agency  does  not  have  independent 
statutory  authority  to  settle.  With  the 
exception  of  loans  and  claims  with 
outstanding  balances  of  $20,000  or  less, 
exclusive  of  interest,  penalties,  and 
administrative  costs,  settlements  must 
be  submitted  to  and  approved  by  the 
United  States  Attorney  or  the  DOJ.  Debt 
Settlement  of  Economic  Opportunity 
Cooperative  Loans,  Claims  Against 
Third  Party  Converters,  Nonprogram 
Loans,  Industrial  Development  Grants. 
Rural  Development  Loan  Fund  Loans, 
Intermediary  Relending  Program  Loans, 
Nonprofit  National  Corporations  Loans 
and  Grants,  and  801  Energy  Impact 
Assistance  Grants  are  programs  that 
must  be  settled  under  the  FCCAJS. 

(a)  Debt  settlement  of  the  subject 
loans  and  claims  falls  in  the  following 
categories: 

(1)  Settlement  of  loans  and  claims 
may  be  approved  by  the  Administrator 
when  the  outstanding  balance  of  the 
indebtedness  involved  in  the  settlement 
is  $20,000  or  less,  exclusive  of  interest, 
penalties,  and  administrative  costs. 


These  loans  and  claims  will  be 
submitted  to  the  National  Office  of  Form 
FmHA  1956-1.  "Application  for 
Settlement  of  Indebtendness."  for  debt 
settlement.  Subsequent  to  approval, 
Form  FmHA  1956-1  will  be  distributed 
in  accordance  with  the  Forms  Manual 
Insert  (FMI). 

(2)  Loans  and  claims  with  an 
outstanding  balance  of  $200,000  or  less 
inclusive  of  interest,  penalties,  and 
administrative  costs,  but  with  an 
outstanding  balance  greater  than 
$20,000,  exclusive  of  interest,  penalties, 
and  administrative  costs,  after  approval 
by  the  State  Director  will  be  referred  to 
your  Regional  Office  of  the  General 
Counsel  (OGC)  for  referral  to  the  United 
States  Attorney  in  whose  judicial 
district  the  debtor  can  be  found.  The 
form  to  be  used  is  the  Claims  Collection 
litigation  Report  (CCLR).  This  form 
should  be  available  fiirough  the  U.S. 
Attorney.  A  memorandum  from  the 
State  Dirctor  should  be  attached  to  the 
CCLR  recommending  acceptance  of  the 
debt  settlement.  If  the  State  Director 
after  reviewing  the  CCLR  does  not 
recommend  acceptance,  the  State 
Director  has  the  authority  to  reject  the 
debt  settlement. 

(3]  Loans  and  claims  with  an 
outstanding  balance  over  $200,000, 
inclusive  of  interest,  penalties,  and 
administrative  costs,  will  be  referred  to 
the  Administrator  and  will  include  the 
following: 

(i)  The  case  file(s). 

(ii)  A  completed  CCLR. 

(iii)  Copies  of  the  notes,  security 

agreements,  and  mortgages, 
(iv)  A  current  appraisal  of  any  security 

owned  by  the  borrower, 
(v)  A  narrative  which  will  include: 

(A)  Recommendation  for  the  acceptance 
of  the  debt  settlement. 

(B)  Why  the  borrower  failed. 

(C)  Steps  taken  to  codlect  the  loan(s]. 

(D)  An  analysis  of  the  debtor's  future 
repayment  ability. 

(E)  Why  acceptance  of  the  debt 
settlement  oYfer  is  in  the  best  interest 
of  the  Government. 

If  the  Administrator  concurs  with  the 
recommendation  for  the  debt  settlement, 
it  will  be  referred  to  the  FmHA  National 
Office  OGC  for  referral  to  the 
Commercial  Litigation  Branch.  Civil 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530. 

(b)  When  a  debtor  has  a  Community 
Programs  or  Business  and  Industry 
loans(s)  as  defined  in  this  subpart,  these 
loan(s)  will  be  debt  settled  under  the 
authority  of  the  Coniolidated  Farm  and 
Rural  Development  Act.  In  such  cases, 
the  subject  loans  and  claims  should  be 
listed  under  part  11(9)  on  Form  FmHA 


1956-1,  as  other  debts  owed  FmHA. 
Normally,  all  the  security  for  the  subject 
loans  and  claims  should  be  disposed  of 
prior  to  the  submissioafor  debt 
settlement. 

(c)  It  is  not  necessary  to  obtain 
approval  of  the  United  States  Attorney 
of  the  DOJ  (as  the  case  may  be)  in  cases 
where  FmHA  decides  not  to  settle  a 
loan  or  claim. 

Dated:  July  26. 1989. 
Neal  Sox  Johnson, 

Acting  Adminstrator.  Farmers  Howe 

Administration. 

[PR  Doc.  89-19275  Filed  8-16-89;  8:45aml 
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Animal  and  Plant  Health  Inspection 
Service 


9  CFR  Part  94 
[Doclcet  No.  88-216] 


Change  in  Disease  Status  of  Chile 
Because  of  Foot-and-Mouth  Disease 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Proposed  rule. 

summary:  We  are  proposing  to  amend 
the  regulations  by  adding  Chile  to  the 
list  of  countries  declared  to  be  free  of 
rinderpest  and  foot-and-mouth  disease. 
No  outbreaks  of  rinderpest  have  ever 
occurred  in  Chile,  and  we  have 
determined  that  foot-and-mouth  disease 
has  been  eradicated  there.  We  are  also 
proposing  to  add  Chile  to  the  list  of 
countries  that,  although  declared  free  of 
rinderpest  and  foot-and-mouth  disease, 
are  subject  to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
This  proposed  revision  would  relieve 
certain  prohibitions  and  restrictions  on 
the  importation  into  the  United  States, 
from  Chile,  of  ruminanta  and  swine,  and 
fresh,  chilled,  and  frozen  meats  of  these 
animals. 

However,  Chile  is  not  included  in  the 
lists  of  countries  declared  to  be  free  of 
hog  cholera  and  swine  vesicular 
disease.  Therefore,  even  if  this  proposal 
is  adopted,  the  restrictions  imposed  on 
the  importation  of  swine  because  of 
these  diseases  would  remain  in  e^ect 
for  Chile. 

DATE:  Consideration  wiD  be  given  only 
to  comments  received  on  or  before 
October  16, 1989. 

ADDRESSES:  To  help  ensure  that  your 
comments  are  considered,  send  an 
original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
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PPD.  APHIS.  USDA.  Room  866,  Fedeeal 
Duildmg,  6505  Belcresft  Road. 
Hyattsville.  MD  20782.  Please  slate  that 
your  comments  refer  to  Docket  No.  88- 
216.  Comments  received  may  be 
inspected  at  USDA,  Rooa  1141.  South 
Buildutg,.  14  th  and  Independence 
Avenue  SW..  Washington,  DC,  between 
8  a.m.aBd4:3Clp.m.,  Monday  through. 
Friday^  except  holidays. 
FOR  FURTHER  IMFOfMMMKm  eOMTACr: 
Dr.  Harvey  A.  Kryder.  Jr..  Searor  Staff 
Veterinarian,  Irapeit-Export  Prodects 
Staff,  VS,  APHIS,  USDA,  Room  75*. 
Federal  Building..  6505  Belcre&t  Road, 
Hyattsville,  MD  20782,  301-436-7865. 
SUPPLEMENTARY  INFORMATION: 

BaefcgrBUMd 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
regulate,  among  other  things,  the 
importation  into  the  United  States  of 
certain  animals,  meat,  and  other  animal 
products.  These  regulations  are 
designed,  among  other  thing?,  to  prevent 
the  introduction  mto  the  United  States 
of  rinderpest,  foot-and-mouth  disease, 
African  swine  fever,  hog  cholera,  swine 
vesicular  disease,  and  viscerotropic 
velogenic  Newcastle  disease. 

Section  94.1(a)(1)  of  the  regulatiorrs 
provides  notice  thst  rinderpest  or  foot- 
and-mouth  disease  exist  in  all  countries 
of  the  world,  except  those  listed  in 
§  94.1(a)(2).  which  ace  declared  tabs' 
free  of  these  diseases.  We  ace  proposing 
to  add  Chile  tct  this  list. 

Rindlerpest  kas  never  existed  in  Ckite, 
and  the  last  ontbteak  of  foot-ond-nunidt 
disease  was  eradicated  there  in  Aagoet 
1987.  Since  that  time,  no  outbreaks  of 
foot-and-mouth  disease  have  been, 
discovered  in  Chte  by  aninud  health 
officials  there.  In  addition,  Chile  has 
adequate  cantRri*  to  prevent  tte 
intiodtictran  and  sfxead  of  rind»pest 
and  foot-and-moutii  disease. 

We  declare  a  eoatklry  tO'be  free  of 
rinderpest  and  foot-and-ma«&  disease  if 
there  have  been  no  cases  of  these 
diseases  reported  tiicre  for  the  previous 
1-year  period.  Based  cur  thejafoisnitiiis 
submitted  to  us  by  Chile's  animal  health 
authorities,  we  have  concluded  that 
Chile  qualifiei  for  listing  in.  {  90(a]t^ 
of  the  regolatioRs  as  a  country  dedared 
to  be  free  of  rinderpest  and  fioet^ond- 
mouth  disease. 

Special  RestricHons 

We  also  propose  to  add  Chile  to  the 
list  in  §1 94.1l!(a]  q{  couBirie»  free  of 
rinderpest  and  fooi-and^meuth  disease 
that  are  subject  to  special  restrictioBS  on 
the  importation  of  their  meat  aad  other 
animal  prodscts-  iota  the  United  States. 
The  countries  listed  in  §  94kll(a)  ate 


subject  to  these  special  resOmlieoe 
because  they  \,\)  supplement  their 
natronaf  meat  snppfy  by  importing  f^sh, 
chilled,  or  frozen  meaf  of  ruminan.&  oe 
swine  from  cuuutries  in  which 
rinderpest  or  foot-and-raquth  disease 
exists;  or  (2)  have  a  common  tend 
border  with  cuuh  tries  in  which 
rinderpest  or  foot-and-mouth  disease 
exists;  or  (3)  impaftruminaals  m  swine 
from  countries  in  which  rinderpest  or 
foot-and-mouth  disease  exists  under 
conditions  less  restrictive  tfcan  would  be 
acceptable  for  impOTtation  irrto  the 
United  States. 

Chile  has  a  common  land  border  with 
Peru,  Bolivia,  and  Argentina,  which  are 
designated  in  §  94.1'(a)fl)  as  countries  In 
which  rinderpest  or  foot-and-mouth 
disease  exists.  In  addition,  Chile  imports 
live  ruminants  and  swine  from  countries 
not  recognized  as  free  of  foot-and-mouth 
disease  under  conditions  less  restrictrve 
than  would  be  acceptable  for 
importation  mto  the  Urrited  States. 
Further,  Chile  supplements  its  national 
meat  supply  by  the  hnportatron  of  fresh, 
chilled,  and  frozen  meat  of  ruminaTrts 
and  swine  from^  countries  designated  in 
§  94.1(a)(l]  as  countries  in  wl^h 
rinderpest  or  foot-and-mouth  disease 
exists.  Thus,  even  though  we  propose  to 
designate  Chile  as  free  of  rinderpest  and 
foot-end-mouth  disease,  the  meat  and 
other  animal  products  produced  in  Chile 
may  be  commingled  with  the  meat  and 
other  animal  products  from  a  coeatry  in 
which  rinderpest  or  foot-and-mouth 
disease  exists,  resulting  in  an  undue  risk, 
of  introducing  rinderpest  or  foot-and- 
mouth  disease  into  the  United  States. 

Therefore,  we  are  propoaiag  diat  meat 
and  other  animal  products  of  ruminants 
and  swine,  and  the  ship  s(<b«s,  airplane 
meals,  and  baggag^  coiUaining  these 
meaf  or  animal  products  imported  into 
the  United  States  from  Chile  be  subject 
to  the  restrictions  specified  in  §  94.11  of 
the  regulations. 

Restrictions  on  Swine,  Pock  oc  Pork 
Products 

Because  Chile  is  not  recognized  as 
being  free  of  hog  cholera  and  swine 
vesicular  disease,  swine  and  pork  or 
pork  praducts  offered  for  imfMsrtatietr 
into  the  United  States  from  Chile  would 
continue  to  be  subject  to  the 
prohibitions  and  restrictions  imposed  in 
Part  94  because  of  those  diseases. 

Executivs  Osdor  122M  mat  ResulBtery 
Flexibility  Act 

We  are  issuing  this  proposed  rale  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "tnajor  rufe.*"  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  would  have  an 


effect  on  the  eomwBiy  erf  less  than  ffOD 
million;  would  not  cause  m  mefor 
increase  in  costs  orprice*  for 
consumers,  individaal  ndustaiiR 
Federal.  State,  or  loali  govenmcBt 
agencies,  or  geeftapUe  regienK  aad 
would  net  cause  a  significant  adrerse 
effect  OB  conpetitiea:,  eapAqtmeaDt,. 
investment,  productivitji,  imovaiinn,  or 
on  the  ability  af  Unilcd  Slalea^Hsei 
enterprises  to  coaqicte  wiik  foreign- 
based  enterprises  in  deraesticaresiport 
markets. 

We  expect  that  t^  anvrant  of  cattle, 
sheep  and  other  ruminants,  except  for 
llamas  aad  alpacaa,  iaported  from  Chile 
as  a  result  of  this  peoposed  rule  would 
be  negligible.  We  also  expect  that  the 
amount  of  fresh,  chilled,  or  frozen  meats 
of  ruminants  imported  from  Chite  as  a 
result  of  this  proposed  rule  would  be 
negligible. 

During  the  previous  periods  when 
Chile  was  recognized  as  being  free  of 
foot-and-mmitb  disease,  no  cattle, 
sheep,  or  goats,  or  fresh,  chilled,  or 
frozen  meats  obtained  from  these 
animals  were  imported  from  Chile. 
Further,  there  is  little  or  no  demand  in 
the  United  States  for  these  animals  or 
products  from  Chile.  This  proposed  rule 
would  therefore  have  little  or  no  impact 
on  die  small  entities  in  the  United  States 
that  deal  with  these  products. 

There  is  a  demand  ia  the  United 
States  for  llamas  and  alpacas.  These 
animals  have  attained  a  great  deal  of 
popularity  during  the  last  several  years. 
The  main  impact  of  this  proposed  rule 
would  be  to  increase  the  numbet  of 
llamas  and  alpacas  imported  from  Chile. 
This  would  have  an  economic  impact  on 
those  entities  in  the  United  States  who 
import  these  animals  for  fmancialgain. 
Most  of  these  entities  are  small  ones. 

Currently,  llamas  and  alpacas  to  be 
entered  into  the  United  States  from 
Chile  must  undergo  an  embarkation 
quarantine  prior  to  entry  bito  tbe  UnQed 
States,  as  well  as  a  ToSsy  quarantine  at 
the  Harry  S  Tmman  Animal  Import 
Center  in  Florid*.  No  facility  other  than 
the  Harry  S  Trmnan  Airimal  Import 
Center  can  be  used  to  import  Hamas  and 
alpacas  into  the  United  States  fiuiti 
Chile.  Due  tb  the  quarantine  cirets  and 
the  lopstical  problems  assodated  with 
importations  ^ough  die  Harry  S 
Truman  Anima)  tmpert  Ceirter,  the 
number  of  Hamas  and  alpacas  imported 
has  not  been  swfficient  to  satisfy  the 
demand  for  these  animals  in  the  UiuXed 
States. 

If  we  add  Chile  to  the  list  of  eonntries 
declared  to  be  free  ef  rinderpest  and 
foot-and-mouth  dfseaae,  ^n  Ifenme  and 
alpacas  would  be  allewed  te  be 
quarantined  at  any  oneof  USDA's  other 
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animal  import  centers,  making 
importations  easier. 

In  addition.  USDA  veterinarians 
would  no  longer  be  required  to 
supervise  the  isolation  and  testing  of 
these  animals  prior  to  arrival  of  the 
animals  in  the  United  States.  These 
functions  would  be  performed,  instead, 
by  Chilean  veterinary  officials.  This 
change  would  eliminate  the  cost  of 
paying  USDA  for  its  supervision 
services  prior  to  arrival  of  the  animals  in 
the  United  States,  thus  reducing 
importation  costs  for  importers. 

These  factors  would  make  it  possible 
for  importers  to  import  and  sell  more 
llamas  and  alpacas  then  they  have  in 
the  past. 

Thousands  of  animal  importers  do 
business  in  the  United  States.  We  are 
aware  of  only  228  who  have  expressed 
an  interest  in  importing  llamas  and 
alpacas  from  Chile.  Approximately  10  of 
these  are  large  operations;  the 
remainder  are  small  entities.  These 
entities  would  beneHt  economically 
should  our  proposed  rule  go  into  effect, 
but  these  economic  benefits  would  be 
diffused  by  several  factors. 

First,  the  quarantine  space  available 
at  various  import  locations  in  the  United 
States  would  allow  only  approximately 
1.600  llamas  and  alpacas  to  be  imported 
from  Chile  during  the  first  year 
following  the  effective  date  of  the  rule. 

Second,  it  is  unlikely  that  this  many 
llamas  and  alpacas  would  be  imported 
from  Chile  into  the  United  States,  since 
a  number  of  other  countries  are  also 
interested  in  obtaining  these  animals. 
We  therefore  estimate  that  no  more  than 
1.200  llamas  and  alpacas  would  be 
available  for  export  from  Chile  to  the 
United  States  in  any  one  year. 

Third,  we  expect  that  most  of  the 
llamas  and  alpacas  imported  during  the 
first  several  years  would  be  kept  by 
importers  for  breeding  purposes,  and  not 
sold  for  immediate  Hnancial  gain. 

Fourth,  we  expect  that  the  scarcity 
and  value  of  these  animals  in  the  United 
States  would  diminish  steadily  as  more 
and  more  are  imported  from  Chile  and 
other  countries. 

Under  these  circumstances,  the 
Administrator  of  the  Aniir.al  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperworit  Reduction  Act 

The  regulations  in  this  proposal 
contain  no  information  collection  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501e/seg.). 


Executive  Order  123^ 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officisls.  (See  7  CFR  part 
3015.  subpart  V.) 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports.  Livestock 
and  livestock  products.  Meat  and  meat 
products.  Milk,  Poultry  and  poultry 
products.  African  swine  fever.  Exotic 
newcastle  disease,  Foot-and-mouth 
disease.  Fowl  pest.  Garbage.  Hog 
cholera,  Rinderpest,  Swine  vesicular 
disease. 

Accordingly,  9  CFR  part  94  would  be 
amended  as  follows:  | 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  NEWCASTLE  DISEASE 
(AVIAN  PNEUMOENCEPHALITIS), 
AFRICAN  SWINE  FEVER.  AND  HOG 
CHOLERA:  PROHIBITED  AND 
RESTRICTED  IMPORTATIONS 

1.  The  authority  citation  for  part  94 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  U7a,  150ee.  161. 162. 
450;  19  U.S.C.  1306:  21  U.S.C.  111.  114a.  134a, 
134b.  134c.  and  134f:  31  U.S.C.  9701;  42  U.S.C. 
4331.  4332;  7  CFR  2.17.  2.51,  and  371.2(d). 

S94.1    [Amended] 

2.  In  §  94.1,  paragraph  {a)(2)  would  be 
amended  by  adding  "Chile," 
immediately  after  "Channel  Islands.". 

$94.11    [Amended] 

3.  In  §  94.11.  paragraph  (a)  would  be 
amended  by  adding  "Chile," 
immediately  after  "Channel  Islands,". 

Done  in  Washington,  DC,  this  14th  day  of 
August  1989. 
James  W.  Glosser, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  89-19345  Filed  8-16-89;  8:45  am] 
BILUNG  CODE  3410-34-M 


Food  Safety  and  Inspection  Service 

9  CFR  Parts  309, 310  and  318 

[Docket  No.  8S-022N] 

Rapid  Analytical,  Diagnostic,  and 
Microbiological  Test  Approvals 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Advanced  Notice  of  Policy  and 
Proposed  Rulemaking;  Request  for 
Comments. 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  establishing 
a  formal  process  and  general  criteria  for 
reviewing  and  approving  rapid 
analytical,  diagnostic  and 
microbiological  tests.  Thp  purpose  of 
these  formal  procedures  is  to  expedite 
the  Agency's  test  review  and  approval 
process  without  compromising  scientific 
standards.  The  Agency  is  requesting 
specific  comments  on  ths  review 
process  and  on  the  test  information  and 
criteria  to  be  used  for  evaluting  tests  for 
approval. 

DATE:  Comments  must  be  received  on  or 
before:  November  15, 1989. 

ADDRESS:  Written  comments  should  be 
submitted  to:  Policy  Office,  Attn:  Linda 
Carey,  FSIS  Hearing  Clerk,  Room  3171, 
South  Agriculture  Building.  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
(See  also  "Comments"  under 
Supplementary  Information,). 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  Berkowitz,  Director, 
Technology  Transfer  and  Assessment 
Staff,  Technical  Services^  Food  Safety 
and  Inspection  Service,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250: 
(202)  447-8623. 

SUPPLEMENTARY  INFORMATION: 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  notice.  Written  comments  should  be 
sent  to  the  Policy  Office  and  should 
refer  to  the  docket  number  that  appears 
in  the  heading  of  this  document.  Any 
person  desiring  an  opportunity  for  oral 
presentation  of  views  as  provided  under 
the  Poultry  Products  Inspection  Act 
must  make  such  request  to  Dr.  David 
Berkowitz  so  that  arrangements  may  be 
made  for  such  views  to  be  presented.  A 
record  will  be  made  of  all  views  orally 
presented.  All  comments  submitted  in 
response  to  this  action  will  be  made 
available  for  public  inspection  in  the 
Policy  Office  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  i 

Background  ' 

On  March  30. 1988.  a  task  force  was 
established  by  the  Administrator,  FSIS, 
to  study  how  FSIS  currently  reviews  and 
approves  rapid  analytical  diagnostic, 
and  microbiological  tests,  and  to  make 
recommendations  to  improve  the 
process. 

Currently,  there  is  no  established 
formal  procedure  for  reviewing  and 
approving  tests  in  FSIS.  Each  test  is 
reviewed  on  an  individual  basis  by  the 
appropriate  Agency  division.  Under  this 
procedure,  there  is  a  potential  for 
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duplicating  some  efforts  of  other 
government  agencies  and  for  applying 
nonuniform  criteria. 

The  task  force  recommended  that  the 
Agency  establish  a  formal  process  to 
review  testing  systems  submitted  for 
approval.  The  task  force  also 
recommended  that  the  Agency  establish 
review  and  approval  criteria  for  tests. 

New  developments,  particularly  in 
biotechnology,  have  made  tests 
available  that  allow  for  diagnostic  and 
residue  testing  in  slaughter  plants  and 
on  farms.  As  part  of  the  Agency's  effort 
to  incorporate  scientific  tests,  FSIS 
would  like  to  continue  to  integrate  these 
new  technologies  into  the  inspection 
process.  The  Agency  wants  to 
encourage  the  development  of  rapid 
tests  suitable  for  regulatory  screening, 
and  to  facilitate  the  test  review  and 
aproval  process  for  such  testing  systems 
without  compromising  scientific 
standards. 

The  proposed  test  review  and 
approval  process  is  discussed  below  in 
terms  of  organizational  structure,  review 
process,  and  information  required  for 
review  and  approval.  The  final  sections 
discuss  proprietary  information, 
approval  by  other  agencies,  markets  for 
tests,  expiration  of  approvals,  redundant 
applications,  and  false  statements. 
Comments  are  solicited  on  any  or  all  of 
these  points. 

Organizational  Structure 

The  Deputy  Administrator  for 
Technical  Services  would  have  the 
responsibility  for  the  entire  test  review 
and  approval  process.  All  official 
decisions  on  tests  would  be 
communicated  to  the  applicant  by  the 
Deputy  Administrator.  The  review 
process  would  be  coordinated  by  the 
Technology  Transfer  and  Assessment 
Staff,  a  part  of  Technical  Services.  The 
director  of  Technology  Transfer  and 
Assessment  would  be  the  Coordinator 
for  the  test  review  process. 

The  organizational  structure  for  the 
test  review  process  would  include  a 
Coordinator,  a  Test  Review  Steering 
Committee,  and  Techical  Reviewers. 
The  Coordinator  would  oversee  the 
operations  of  the  review  process  and 
would  serve  as  the  executive  secretariat 
to  the  Test  Review  Steering  Committee. 
The  Coordinator  would  be  responsible 
for  gathering,  organizing,  and  assessing 
any  information  required  for  the  review 
process,  making  recommendations  to  the 
Steering  Committee,  and  to  the  Deputy 
Administrator,  and  assuring  that  all 
participants  in  the  review  of  a  test  are 
informed  and  have  access  to  the 
required  information.  The  Coordinator 
would  also  be  responsible  for  the 
exchange  of  information  between  FSIS 


and  the  applicant  and  between  FSIS  and 
other  agencies  when  concurrent  reviews 
are  necessary. 

The  Test  Review  Steering  Committee 
would  consider  the  Agency  priority  of 
proposed  tests,  safety  and  policy 
questions  related  to  the  test  results,  and 
would  be  advisory  to  the  Deputy 
Administrator  who  would  chair  the 
committee.  The  permanent  members 
would  include  representatives  from  the 
Meat  and  Poultry  Inspection  Operations 
and  Science  programs  and  the  Test 
Review  Coordinator.  Additional  people 
with  special  expertise  would  be  asked 
to  participate  as  ad  hoc  members  as 
required  by  the  circumstances  related  to 
the  test  being  considered. 

A  Technical  Reviewer  would  be 
appointed  by  the  Coordinator  for  each 
test  reviewed.  The  Technical  Reviewer 
would  assemble  a  committee  of  subject 
matter  experts,  including  a  statistician, 
to  review  the  technical  performance  of 
the  test.  The  Technical  Reviewer  would 
make  formal  written  recommendations 
to  the  Coordinator. 

The  Review  Process 

The  FSIS  review  and  approval  process 
would  have  four  major  milestones.  The 
first  would  be  the  Deputy 
Administrator's  decision  to  review  the 
test.  The  second  would  be  the  approval 
of  the  report  on  the  laboratory 
performance  of  the  test  by  the 
Coordinator.  The  third  would  be  the 
acceptance  of  the  collaborative  study  by 
the  Coordinator,  and  the  fourth  would 
be  the  final  consideration  by  the 
Steering  Committee  and  the  decision  by 
the  Deputy  Administrator  to  approve  the 
test.  Applicants  would  be  required  to 
contact  the  Coordinator  to  prepare  for 
each  milestone.  The  laboratory 
performance  phase  of  the  test  would 
have  to  be  acceptable  before  the 
collaborative  study  is  initiated. 

When  a  test  application  is  received, 
the  Coordinator  would  refer  the 
application  to  the  Test  Review  Steering 
Committee  for  an  evaluation  of  Agency 
interest.  The  Steering  Committee  would 
make  a  recommendation  to  the  Deputy 
Administrator.  If  the  test  is  not  likely  to 
be  incorporated  into  Agency  programs 
in  the  future,  the  Deputy  Administrator 
would  return  the  application  to  the 
sender.  If  there  is  Agency  interest,  the 
Deputy  Administrator  would  inform  the 
applicant,  and  the  Coordinator  would 
send  the  application  to  a  Technical 
Reviewer.  "The  Agency  intends  to 
complete  this  first  phase  of  the  process 
within  60  days  of  the  receipt  of  the 
application. 

A  Technical  Reviewer  may  be  in  FSIS, 
in  another  Agency,  or  in  a  non- 
government organization.  The  Technical 


Reviewer  would  review  the  submitted 
material  with  the  committee  of  experts 
and,  based  on  the  criteria  for  test 
performance,  make  a  recommendation 
to  the  Coordinator  for  or  against  test 
approval.  The  Coordinator  would  take 
into  consideration  the  recommendation 
of  the  Technical  Reviewer  as  well  as 
other  information  assembled  for  the 
Steering  Committee  and  recommend 
approval  or  non-approval  of  the  test  to 
the  Committee.  The  Steering  Committee 
would  consider  factors  such  as  human 
safety,  Agency  policy,  and  the 
availability  of  money  and  personnel. 
After  consulting  with  the  Steering 
Committee,  the  Deputy  Administrator 
would  approve  or  reject  the  test,  and 
inform  the  applicant  of  the  decision. 

Information  Required  for  Review  and 
Approval 

The  Agency  is  eager  to  apply  new 
technologies  to  improve  food  safety  in 
the  inspection  program.  The  rate  at 
which  FSIS  can  do  this  is  limited  by  the 
availability  of  money  and  staff,  forcing 
FSIS  to  ignore  many  excellent  tests 
simply  because  they  are  not  among  the 
Agency's  highest  priorities.  Resources 
will  not  be  committed  to  the  review  of 
testing  systems  unless  they  are  likely  to 
be  used  as  a  basis  for  Agency  regulatory 
decisions;  e.g.,  the  results  of  the  test  will 
be  used  to  retain  product  or  to  grant 
special  status  to  a  group  of  animals. 
Tests  unlikely  to  be  incorporated  into 
regulatory  programs  in  the  foreseeable 
future  will  not  be  reviewed.  This 
decision  reflects  the  legal  restriction  on 
the  Agency  that  permits  expenditures 
only  for  the  conduct  of  the  meat  and 
poultry  inspection  program. 

To  approve  a  test,  FSIS  must  have  a 
high  level  of  assurance  that  the  test  will 
measure  what  it  is  expected  to  measure 
and  will  perform  as  described.  Agency 
approval  of  a  test  must  mean  that  the 
test  results  can  be  used  as  a  basis  for 
Agency  decisionmaking,  when  the 
quality  control  and  quality  assurance 
measures  are  part  of  the  test  and  when 
the  test  is  performed  by  trained 
analysts.  This  document  describes  the 
general  kinds  of  information  that  would 
be  required  in  an  application  for  this 
assurance  and  the  format  for 
applications.  The  Technical  Reviewer 
would  provide  more  detailed  criteria  for 
each  specific  test.  The  Reviewer  and 
Coordinator  would  consult  on  special 
problems,  and  to  be  certain  that  the 
criteria  for  any  given  test  are  in  line 
with  the  criteria  for  similar  tests. 

The  Agency  would  require  a  clear, 
well-organized,  and  thorough 
presentation  of  the  information  for 
review.  Applications  for  test  approval 
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would  have  to  be  prepared  in  the  format 
of  a  scientific  paper.  (Thoae  who  have 
published  or  are  pkuming  to  publish 
their  work  could  submit  the  manuscript 
or  a  reprint  The  additional  information 
which  would  be  required  by  FSIS,  of  the 
type  not  likely  to  be  included  in  a  paper 
for  publication,  could  be  attached  as  an 
appendix.)  The  scope  of  the  information 
proposed  to  be  required  by  FSIS  is 
outlined  below  in  the  order  in  which  it 
would  usually  appear  in  a  scientific 
paper.  This  is  followed  by  a  list  of  the 
information  FSIS  would  need  that  is  not 
likely  to  be  included  in  the  usual 
scientific  paper  describing  a  test 

The  application  should  begin  with 
summary  statements  about  ^e  purpose 
of  the  test,  the  matrices,  the  intended 
species,  the  potential  uses,  and  the 
significance  of  the  test.  The  principle  on 
which  the  assay  is  based,  the  unique 
features  of  the  assay  and  characteristic 
parameters  such  as  lowest  limit  of 
detection,  limit  of  reliable  measurement 
a  measure  of  the  precision  or,  for  "yes/ 
no"  tests,  false  positive  and  false 
negative  rates  should  be  given. 

More  detailed  introductory  statements 
should  provide  a  framework  for 
evaluating  the  test  The  problem  the  test 
was  designed  to  solve  should  be 
described.  The  applicant  should  explain 
the  advantage  of  this  test  over  other 
tests  and  technologies  currently 
available. 

The  second  section  should  describe 
the  equipment  reagents,  and  the  method 
with  enough  details  so  that  a  peer  could 
repeat  the  work  without  recourse  to  the 
authors.  The  preparation  or  sources  of 
reagents  and  equipment  would  have  to 
be  described.  The  properties  of 
equipment  or  complex  reagents,  the 
criteria  which  make  them  acceptable, 
the  workable  operating  temperature 
range,  and  the  stability  and  shelf-life  for 
reagents,  standards,  and  media  would 
also  have  to  be  described. 

The  third  section  would  present 
laboratory  data  describing  ttie 
characteristics  of  the  test  Using  the 
intended  matrix,  the  data  should  include 
a  representative  plot  of  the  test  response 
versus  the  concentration  of  analyte, 
including  standard  deviations,  across 
the  range  of  interest  For 
nonquantitative  screening  tests,  points 
slightly  above  and  below  the  decision 
points  are  especially  important  and 
should  have  more  replicates.  For 
quantitative  assays,  concentrations  near 
the  tolerance  or  other  decision  points 
should  also  be  stressed.  Whenever 
possible,  the  test  response  versus 
concentration  curve  should  be  directly 
compared  with  die  curve  produced  by 
an  existing  accepted  method.  The  values 
given  in  the  summary  would  have  to  be 


supported  with  data.  The  laboratory 
characterization  would  also  include 
analyses  of  samples  taken  from  the 
field.  Field  samples  nay  reveal 
problems  with  an  analytical  method  that 
can  only  be  discovered  by  gathering 
information  from  the  targeted  test 
population.  Where  insufficient  field 
samples  are  available,  animals  should 
be  experimentally  treated  (administered 
drugs  or  chemicals  or  be  experimentally 
infected  with  pathogens)  to  approximate 
the  field  situation. 

The  results  of  a  designed  niggedness 
test  would  be  presented  as  part  of  the 
test  description.  Spedal  attention  should 
be  given  to  likely  intoferences  such  as 
dust  or  temperature  conditions  likely  to 
be  encountered  in  the  environment  of 
the  intended  use  of  the  test 

Specificity  is  a  major  concern.  The 
potential  for  detecting  compounds  other 
than  the  compound  of  interest  should  be 
tested.  Special  emphasis  would  be  given 
to  those  compounds  likely  to  be  present 
for  example,  closely  related  metabolites, 
antigens,  or  other  substances.  The 
specificity  of  serological  tests  is  usually 
established  by  examining  test 
performance  on  panels  of  known 
positive  and  negative  sera.  Criteria  for 
the  selection  of  panels  of  serum  for 
establishing  the  false  negative  and  false 
positive  rates  of  serological  tests  should 
be  presented.  The  composition  of  the 
test  panel  should  be  related  to  what  is 
known  about  the  composition  of  the 
targeted  test  populatun. 

The  applicants  should  assume  that  the 
submitted  material  would  be  reviewed 
by  people  who  have  do  prior  knowledge 
of  the  assay.  The  data  should  be  clearly 
presented  so  the  reviewers  have  the 
opportunity  to  reach  the  same 
conclusions  as  the  apphcant  The 
reviewers  should  not  have  to  make 
assumptions  about  what  was  done  or 
what  the  units  of  measiu%ment  are.  All 
tables  and  graphs  should  have  numbers, 
titles,  and  legends.  Tables,  graphs,  and 
figures  would  have  to  be  able  to  stand 
alone.  The  inclusion  of  copies  of  key 
references  will  facilitate  die  review 
process.  The  applicaot  would  be  asked 
to  provide  raw  data  fcr  particular 
experiments  if  the  Technical  Reviewer 
considers  it  helpful. 

The  discussion  should  interpret  the 
results,  relate  them  to  the  intended 
purpose  of  the  test  to  previous  methods, 
and  to  current  literature  on  the  same 
technology.  Logical  implications  for  the 
extension  of  the  testing  system  to  other 
applications  or  suggestions  for 
improvements  would  be  helpful. 

FSIS  would  require  additional 
information  that  may  not  be  included  in 
a  scientific  publication  in  sufficient 


detail.  Some  of  these  kinds  of 
information  are  discussed  below. 

Approval  would  require  a  detailed 
presentation  of  the  planned  FSIS  use  of 
the  test  This  would  be  worked  out  with 
the  Coordinator  (who  would  consult 
with  the  Steering  Committee]  and  be 
described  with  supporting  reasoning  for 
the  agreed-upon  plan.  If  FSIS 
personnel  are  to  purchase  and  use  the 
test  the  plan  would  have  to  include 
estimates  of  the  cost  per  test  at  various 
levels  of  usage  as  well  as  the  initial  and 
maintenance  costs  of  equipment  and 
reagents.  The  applicant  would  have  to 
assure  a  1-year  supply  of  special 
reagents  such  as  standard  sera  or 
antibodies.  This  supply  would  have  to 
be  estimated  from  projections  of  the 
proposed  use  of  the  test  The  proposal 
should  identify  the  empla}mient 
categories  of  Uiose  who  would  carry  out 
the  test  the  frequency  at  which  testing 
must  be  done,  and  the  action  required 
by  positive  and  negative  tests. 

Complete  protocols  written  in  a  form 
understandable  to  the  proposed  test 
users  would  have  to  be  part  of  the 
package.  If  the  test  is  to  be  performed  by 
non-FSIS  personnel  plans  for  analyst 
training  and  certification  would  have  to 
be  described.  The  need  for  strict 
protocol  adherence  would  have  to  be 
emphasized.  In  all  cases,  adequate 
directions  for  the  conduot  of  the  test 
must  be  provided.  If  the  test  is  to  be 
performed  by  farm  personnel, 
inspectors,  or  others  not  previously 
familiar  with  analytical  techniques, 
extensively  illustrated  directions  may  be 
helpful.  This  test  information  would  be 
required  in  considerably  more  detail 
than  would  be  required  for  laboratory 
personnel. 

Any  testing  system  would  have  to 
include  quality  control  (QC)  and  quality 
assurance  (QA)  plans  so  the  Agency  can 
be  confident  that  the  system  is 
performing  as  intended.  QA/QC 
programs  would  be  required  for  kit  and 
reagent  production  as  well  as  for  the 
testing  process  itself. 

The  final  data-collection  step  in  the 
approval  process  would  be  a 
collaborative  study.  The  Agency  defines 
collaborative  study  as  a  procediue  to 
verify  test  performance  characteristics 
using  a  representative  group  of  analysts 
and  test  locations.  The  results  of  the 
collaborative  study  would  be  used  as  a 
measure  of  accuracy  and  bias,  precision 
(reproducibility  and  repeatability),  and 
the  completeness  of  the  test 
Completeness  is.the  percentage  of  data 
actually  collected  relative  to  the  total 
amount  of  data  planned,  i.e.,  a  100 
percent  complete  test  has  no  outUers  or 
aborted  runs.  Hie  laboratory 
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characterization  of  the  test  would  have 
to  be  reviewed  before  the  collaborative 
study  is  initiated.  When  a  collaborative 
study  is  to  be  conducted  in 
establishments  or  elsewhere  by  FSIS 
personnel,  the  Coordinator  would  be 
responsible  for  making  these 
arrangements  with  Meat  and  Poultry 
Inspection  Operations,  FSIS,  and  other 
affected  staffs.  The  applicant  would  be 
responsible  for  planning,  executing,  and 
bearing  the  cost  of  the  entire  test 
development  process,  except  in  special 
cases  requiring  FSIS  inspection 
personnel. 

The  Agency  specifically  seeks 
comments  on  the  use  of  field-based 
collaborative  studies  and  on  the 
approval  point  in  the  test 
characterization  sequence.  We  are 
aware  that  conducting  a  collaborative 
study  in  the  field  increases  the  variables 
and  may  shed  an  unfavorable  light  on  a 
technology  that  could  have  been 
improved  by  laboratory  adjustments. 
The  Agency  is  also  aware  that 
approving  a  test  after  the  collaborative 
study  may  prove  premature  if 
subsequent  field  studies  uncover 
problems  with  the  test.  The  1-year 
expiration  date  for  approvals  is 
designed  to  eliminate  tests  found 
unsatisfactory  during  field  testing. 

Proprietary  Information 

All  submissions  considered  by  the 
applicant  to  be  exempt  from  the 
provisions  of  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552) 
would  have  to  be  accompanied  by  a 
statement  describing  specific  adverse 
effects  of  disclosure  of  any  portion  of 
the  submission.  The  applicant's 
statement  should  include  the  following 
two  sentences:  "It  is  our  position  that 
this  submission  contains  confidential 
commercial  information  and  should  not 
be  released  to  a  third  party. 
Additionally,  Executive  Order  12600 
requires  that  you  notify  us  should  a 
determination  be  made  to  release  this 
material  over  our  objection  here  stated." 
Exemption  would  then  be  determined  on 
a  case  by  case  basis  by  FSIS.  If  more 
than  one  section  of  the  application  is 
considered  proprietary,  the  applicant 
must  submit  a  document  marked 
"FOIA"  containing  all  the  necessary 
information  for  the  review,  and  a  second 
document  containing  only  releasable 
material. 

Approval  by  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  or 
Other  Agencies 

If  an  applicant  is  seeking  approval  by 
FSIS  and  licensing  by  APHIS,  with  the 
permission  of  the  applicant,  the 
Agencies  would  share  data  and  conduct 


the  reviews  concurrently,  Exemption 
from  FOLA  would  be  sustained.  The 
Coordinator  would  attempt  to  make 
similar  arrangements  with  other 
agencies  as  the  need  arises  so  the 
exempt  status  is  not  changed. 

Market  for  Commercial  Tests 

Neither  the  decision  by  the  Deputy 
Administrator  to  review  a  test,  nor  the 
approval  of  a  test  by  the  Deputy 
Administrator,  would  infer  or  guarantee 
the  implementation  of  the  test  or  a 
regulatory  situation  that  encourages  a 
market  for  the  test.  Regulatory  priorities 
and  the  commercial  test  market  may 
change  during  the  course  of  test 
development  and  approval,  so  the 
market  for  the  test  would  not  be 
guaranteed.  Problems  not  detected  by 
the  review  process  may  be  discovered 
during  implementation  field  tests,  and  if 
these  problems  are  serious,  the  Agency 
would  discontinue  further  consideration 
or  the  use  of  the  test  in  spite  of  the 
decision  to  consider  or  the  approval. 

This  notice  would  not  restrict  the 
prerogative  of  the  Agency  to  respond  in 
emergency  situations.  If  an  approved 
test  is  not  available,  or  if  a  test  has  not 
been  approved  for  a  required  use,  the 
Agency  would  use  the  most  suitable  test 
available  to  fulfill  its  regulatory 
responsibility  in  the  interest  of  public 
health. 

After  the  approval  of  a  test,  the 
Agency  would  reserve  the  right  to 
require  the  use  of  other  tests  which  are 
more  suitable  or  to  purchase  other  tests 
available  at  a  lower  price  if  the 
performance  is  demonstrated  to  be 
equally  able  to  fulfill  Agency  needs. 

Expiration  of  Approvals 

All  approvals  will  automatically 
expire  1  year  after  the  date  of  the 
original  approval.  Approvals  will  be 
reissued  when  data  are  presented  to  the 
Test  Review  system  demonstrating  the 
satisfactory  use  of  the  test  in  a 
regulatory  program  and  a  record  of 
compliance  with  the  requirements  of  the 
Agency's  accredited  laboratory 
program. 

Redundant  AppUcations 

If  the  Agency  receives  more  than  one 
application  for  the  same  test,  the  first 
application  approved  would  be 
reviewed  as  described  above. 
Subsequent  applicants  would  be  asked 
to  provide  evidence  that  their  test  is  at 
least  equivalent  to  the  first  approved 
test.  The  details  of  equivalency  would 
be  agreed  upon  with  the  Technical 
Reviewer. 


False  Statements 

Applicants  would  be  subject  to  the 
provisions  of  18  U.S.C.  1001,  which 
provide  penalties  for  knowingly  and 
willingly  providing  false  information  to 
a  government  entity. 

The  preamble  to  any  proposed 
regulations  which  are  issued  in  this 
matter  will  include  a  discussion  of  the 
comments  received  in  response  to  this 
Notice. 

Done  at  Washington,  DC  on:  August  10, 
1989. 
Lester  M  Crawford, 

Administrator.  Food  Safety  and  Inspection 
Service. 

|FR  Doc.  89-19234  Filed  8-16-89;  8:45  am| 
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FEDERAL  HOME  LOAN  BANK  BOARD 
12  CFR  Part  563 

(No.  89-2329] 

Divestiture  of  Control  of  Certain 
Insured  Institutions 

Date:  August  7. 1989. 

AGENCY:  Federal  Home  Loan  Bank 

Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  proposing  to  adopt  a 
regulation  that  would  require  persons  or 
companies  that  control  an  insured 
institution,  and  are  subject  to  some  form 
of  capital  maintenance  obligation  with 
respect  to  such  institution,  to  provide 
the  Board  with  notice  prior  to  divesting 
control  of  the  institution  in  order  that 
the  Board  may  ascertain,  before  the 
divestiture,  whether  the  controlling 
person  or  company  should  infuse 
additional  capital  into  the  institution  to 
satisfy  the  capital  maintenance 
obligation.  Under  the  proposed 
regulation,  acquirors  required  to  provide 
the  Board  with  notice  would  be  able  to 
complete  a  proposed  divestiture  upon 
paying,  or  guaranteeing  to  pay,  any 
amount  due  under  a  capital 
maintenance  obligation. 
DATE:  Comments  must  be  received  on  or 
before  September  18. 1989. 

ADDRESS:  Send  comments  to  the 
Director,  Information  Services  Section, 
Office  of  Secretariat,  Federal  Home 
Loan  Bank  Board,  801 17th  Street  NW., 
Washington,  DC  20006.  Comments  will 
be  available  for  inspection  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  A.  Corcoran,  Deputy  Director  for 
Corporate  Transactions.  (202)  906-6962: 


33924 


lUTBC 


Federal  Regbter  /  Vol  54,  No.  156  /  Thxntday.  August  17.  1969  /  Proposed  Rules 


V.  Gerard  Comizio.  Director.  (202)  90ft- 
6411;  or  Julie  L  Williams.  Deputy 
General  Counsel  for  Securities  and 
Corporate  Structure.  (202)  906-6549, 
OfHce  of  General  Counsel  Federal 
Home  Loan  Bank  Board.  1700  G  Street 
NW..  Washington.  DC  20552. 
SUPPLEMENTARY  INFORMATION:  For  a 
number  of  years,  the  Federal  Home  Loan 
Bank  Board  has  conditioned  approval  of 
applications  by  companies  to  acquire 
control  of  insured  institutions  or  savings 
and  loan  holding  companies  on  the 
acquiror's  maintaining  the  capital  of  the 
subsidiary  institution  at  or  above 
required  levels  and  infusing  capital  into 
the  institution  if  the  institution's  capital 
fell  below  the  required  level."  In 
addition,  capital  maintenance 
obligations  are  currently  imposed  on 
individuals  seeking  to  acquire  an 
insured  institution  and  also  have  been 
imposed  on  controlling  shareholders  of 
de  novo  insured  institutions.'  In 
addition,  in  a  recent  policy  statement, 
the  Board  indicated  that  capital 
maintenance  responsibilities  are  one  of 
two  types  of  obligations  that  may  be 
imposed  on  individuals  acquiring 
control  of  insured  institutions.' 

Since  the  Board  first  started  imposing 
capital  maintenance  obligations,  it  has 
implemented  such  requirements  in  a 
variety  of  ways.  Recently,  the  Board  has 
implemented  the  requirement  by  means 
of  an  agreement  between  the  Board  and 
the  acquiror.  Previously,  the  Board 
implemented  the  requirement  by  means 
of  a  stipulation  signed  by  the  acquiror. 
When  the  capital  maintenance 
requirement  was  first  conceived,  the 
Board  included  as  a  condition  of 
approval  the  requirement  that  the 
acquiror  maintain  the  insured 
institution's  capital  at  or  above  the 
required  level.  In  all  cases,  the  acquiror 
consummated  the  acquisition  with  full 
knowledge  of  the  obligation  imposed  by 
the  conditions  of  approval  specified  by 
the  Board. 

The  exact  terms  of  the  capital 
maintenance  responsibility  also  have 
changed  over  time.  Until  August  1988, 
acquirors  generally  were  subject  to  an 
obligation  that  was  not  limited  in 
amount  and  that  remained  in  existence 
for  as  long  as  the  acquiror  controlled  the 
insured  institution.  However,  reflecting 
the  Board's  most  recent  policy  statement 
on  the  subject  of  capital  maintenance,* 


'  Generally,  napilal  maintenance  obligation*  have 
tieen  computed  with  respect  to  an  hiititution's 
regulatory  capital  requirement  although  tangible 
capital  has  occasionally  been  used. 

'  See  12  CFR  571.8(d)|4)  (1908). 

*  53  FR  31701  (August  lA  1988]  (the  "Policy 
Statement"). 

*ld. 


and  the  guidelines  implemented  by  the 
Office  of  Regulatory  Activities 
implementing  the  policy  statement,'  the 
capital  maintenance  agreements 
currently  imposed  by  the  Board  are 
limited  as  to  potential  hability  and  have 
a  duration  of  ten  yean." 

It  has  been  the  Board's  experience 
that  acquirors  that  are  subject  to  a 
capital  maintenance  obligation  may 
attempt  various  strategies  to  avoid  such 
an  obligation.  Such  attempts  may  occur, 
for  example,  where  an  acquiror  sees  the 
institution  facing  incrsased  capital 
requirements  and/or  a  deteriorating 
fmancial  condition  and  seeks  to  avoid 
its  obligations  by  divesting  control  of 
the  institution.  "The  problem  is 
particularly  acute  where  the  divestiture 
is  to  a  widely  dispersed  group  of  new 
owners,  none  of  which  would  be 
deemed  to  control  the  divested 
institution  and,  accordingly,  none  of 
which  would  be  subject  to  a  new  net 
worth  maintenance  obligation.  Although 
divestiture  does  not  absolve  an  acquiror 
from  the  responsibility  of  curing  capital 
deficiencies  that  occurred  while  the 
acquiror  controlled  the  institution  (even 
where  the  acquiror  divests  to  a  new 
acquiror,  who  enters  into  a  new  capital 
maintenance  obligation),  divestiture  has, 
on  occasion,  raised  practical  problems 
with  regard  to  enforcing  an  agreement. 

The  Board  has  consistently  believed 
that  acquirors  that  control  the  practices 
of  their  insured  subsidiaries  and  enjoy 
the  benefits  of  such  control,  including 
FSLIC  insurance  of  accounts,  should 
support  such  institutions  during  periods 
of  financial  weakness  or  instability.^ 


*  See  Net  Worth  Maintenance  and  Prenuplial 
Agreements.  Office  of  Regulatory  Activities.  Thrift 
Bulletin  TB-6.  October  19, 1S8B. 

'The  policy  statement  as  implemented  by  the 
guideline*  provide*  that  ac(|uirars  of  insured 
institutions  meeting  their  fuUy  phased-out  capital 
requirement  (as  defined  in  XZ  CFR  5fi3.13)  upon 
completion  of  the  acquisition  would  not  be  required 
to  enter  into  such  an  agreement.  In  addition,  in 
many  cases,  acquirors  would  have  the  option  of 
entering  Into  a  "prenuptial  tgreement."  A 
"prenuptial  agreement"  do«B  not  by  its  terms 
require  the  infusion  of  capital  into  an  institution. 
However,  in  the  event  the  insured  institution's 
regulatory  capital  declines  below  a  speciHed  level. 
tKe  prenuptial  agreement  gients  an  officer  of  the 
Eloard  the  right  to  vote  the  Kcurilies  of  the 
institution  held  by  the  acquiror  respecting  certain 
actions,  to  remove  and  replace  the  board  of 
directors  of  the  institution,  w  to  dispose  of  any  or 
all  of  the  securities  of  the  iastilution  owned  by  the 
acquiror.  The  proposed  regklalion  does  not  impose 
any  limitation  on  divestiture  by  an  acquiror  that  is 
subject  to  a  prenuptial  agroemcnt. 

'  See.  e.g,  the  Policy  Statement,  at  S3  FR  31761 
(August  19, 1986). 


The  obligation  to  maintaia  the 
institution's  capital  diuing  such  periods 
increases  an  acquiror's  incentive  to 
manage  the  institution  prudently.  In 
addition,  such  support  promotes  the 
continued  viability  of  the  institution, 
and  helps  maintain  a  safe  and  sound 
financial  system  and  promote  depositor 
confidence.  Regardless  of  the  form  they 
have  taken,  capital  maintenance 
obligations  have  been  explicit,  and  their 
existence  has  been  clearly  evident  to 
acquirors  prior  to  the  time  that  an 
acquisition  was  consummated.  Thus, 
acquirors  that  are  subject  to  capital 
maintenance  obligation  today  assumed 
that  position  voluntarily,  with  full 
knowledge  of  the  obligation  they 
assumed  to  support  the  financial 
condition  of  the  institution  they 
controlled,  when  they  acquiretl  savings 
institutions  and  sought  to  enjoy  the 
benefits  of  such  ownership. 

The  Board,  therefore,  does  not  intend 
to  tolerate  efforts  to  avoi4  capital 
maintenance  obligations,  particularly 
because  attempts  to  avoid  such 
obligations,  when  they  occur,  usually 
occur  when  an  institution  is  most  in 
need  of  the  support  that  die  Board  has 
sought  to  ensure  by  imposing  the 
obligation. 

Accordingly,  pursuant  to  authority 
under  12  U.S.C.  1437(a),  1725(a), 
1730(m)(3).  and  1730a(h)(l),  the  Board 
proposes  to  adopt  a  regulation  that 
would  require  any  acquimr  that  is 
subject  to  a  capital  maintenance 
obligation  to  give  prior  written  notice  to 
the  Board  of  the  proposed  divestiture  of 
the  insured  institution  to  which  the 
obligation  relates.'  In  the  Board's  view, 
the  proposed  rule  would  (and  is 
intended  to)  contribute  to  the  safety  and 
soundness  of  insured  institutions,  help 
to  preserve  the  federal  deposit  insurance 
fund  for  insured  savings  institutions, 
and  further  the  Board's  goal  of  ensuring 
that  acquirors  of  insured  institutions 
serve  as  a  source  of  strength  to  their 
subsidiary  institutions. 

Under  the  proposal,  the  party  giving 
notice  could  proceed  with  the  proposed 
divestiture  when  either  (i)  the  acquiror 
provides  the  Board  with  an  agreement  to 
infuse  into  the  institution  the  amount 
necessary  to  fulfill  the  acquiror's  capital 
maintenance  obUgation  (calculated  on  a 
"snapshot"  basis)  and  makes 
satisfactory  arrangements  to  assure 
payment  of  the  amount  awed,  e^..  by 
establishing  an  escrow  administered  by 
an  acceptable  escrow  agent;  or  (ii)  the 


*  This  obligation  would  be  serrate  from  any  - 
application  to  be  released  from  registration  a*  a 
savings  and  loan  holding  company  under  12  U.S.C. 
1730a(b)(6)  and  12  CFR  S84.1(d). 
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extent  of  the  obligation  is  ascertained 
and  the  obligation  is  satisfied  prior  to 
divestiture.' 

The  proposal  provides  that  the  Board 
would  have  120  days  during  which  to 
conduct  either  a  full  or  limited  purpose 
examination  (as  deemed  appropriate  by 
the  Supervisory  Agent)  of  the  insured 
institution  to  detemine  the  extent  of  any 
capital  deficiency. »"  If  an  examination 
is  not  completed  within  120  days  after 
the  Board  received  notice  of  the 
divestiture,  the  accounting  information 
set  forth  in  the  institution's  most  recent 
thrift  financial  report  would  be  used  in 
computing  any  deficiency.  However,  if 
the  failure  to  complete  an  examination 
within  120  days  is  caused  by  lack  of 
cooperation  from  the  acquiror,  the  120 
days  period  would  be  extended. 

The  proposed  regulation  does  not 
impose  any  additional  liability  under 
existing  capital  maintenance 
obligations."  Instead,  the  proposal 
recognizes  that  acquirors  are  obligated 
to  maintain  the  capital  of  an  institution 
above  certain  levels  at  all  times  and  is 
designed  to  ensure  that  any  appropriate 
amounts  are  infused  into  the  institution, 
even  where,  for  example,  the  accounting 
records  of  an  institution  at  the  time  of  a 
proposed  divestiture,  for  whatever 
reason,  do  not  reflect  deterioration  in 
the  quality  of  an  asset.  In  this  regard, 
the  notice  of  divestiture,  as  proposed, 
would  require  the  acquiror  to  inform  the 
Board  of  any  adverse  financial 
developments  affecting  the  institution. 

The  Board  is  concerned,  however,  that 
a  one-time  payment  to  remedy  any 
capital  deficiency  that  is  present  at  that 


•  when  an  acquiror  is  subject  to  a  pro  rata  capital 
maintenance  obligation  (for  example,  when  the 
acquiror  has  acquired  a  minority  interest  in  the 
institution  and  the  Board  has  permitted  the 
acquiror's  obligation  to  be  pro  rata),  the  level  at 
which  the  acquiror  would  be  required  to  mainUin 
the  capital  would  be  the  level  thie  capital  of  the 
institution  would  reach  if  the  acquiror  contributed 
the  pro  rata  contribution. 

">  Of  course,  if  the  Board  determines  at  a  later 
time  that  fraud  or  misrepresentations  occurred 
during  the  course  of  the  examination,  the  Board  may 
seek  appropriate  enforcement  remedies. 

' '  In  addition  to  providing  that  termination  of  the 
agreement  shall  not  preclude  the  exercise  by  the 
Board  of  any  right  or  remedy  arising  from  a  default 
under  the  agreement  that  occurred  or  existed  prior 
to  termination  of  the  agreement,  the  current  form  of 
regulatory  capital  maintenance  agreement  provides 
that  termination  of  the  agreement  shall  not  preclude 
the  Board  from  exercising  any  right  or  remedy  under 
the  agreement  arising  from  a  regulatory  capital 
deficiency  occurring  within  orw  year  following 
termination  of  the  agreement.  The  proposed 
regulation  includes  a  provision  that  clarifies  that  the 
term  of  the  regulation  do  not  automatically 
supersede  any  provisions  of  existing  regulatory 
capital  maintenance  agreements;  however, 
termination  of  such  agreements  could  be  negotiated 
on  a  case  by  case  basis  in  conjunction  with  a 
divestiture  accomplished  in  accordance  %vHh  the 
proposed  rule. 


time  does  not  provide  the  same 
protection  to  the  FSLIC  as  had  the 
continuing  obligation  to  infuse  capital 
whenever  a  capital  deficiency  appears. 
This  concern  is  especially  present  where 
an  institution  has  deteriorating  asset 
quality,  which  is  not  fully  reflected  by 
accounting  records  which  are  primarily 
based  upon  historical  costs. 
Accordingly,  although  not  part  of  the 
current  proposal,  the  Board  is 
considering,  and  specifically  requests 
commenters  to  address,  whether  an 
additional  payment  mechanism  to 
address  the  foregoing  concerns  should 
be  added  to  the  proposal.  Such  a 
mechanism  could  provide  that  the  Board 
could  determine  that  an  institution's 
records  do  not  accurately  or  adequately 
reflect  the  institution's  financial 
condition  as  a  result  of  factors  such  as 
poor  asset  quality,  higher  risk 
operations,  poor  underwriting  practices 
or  ongoing  operational  losses.  In  such  a 
case,  the  Board  could  require  that  the 
acquiror  establish  an  acceptable  escrow 
arrangement  for  funds  that  would  be 
used  to  cover  the  institution's 
anticipated  capital  deficiency  for  a 
specified  period.  e.g.,  two  years,  after 
the  date  of  the  acquiror's  divestiture  of 
control  of  the  institution. 

In  order  to  provide  flexibility,  the 
proposed  regiilation  permits  the 
Supervisory  Agent  to  grant  or  deny 
exemptions  from  the  regulation,  after 
consulting  with  the  Office  of  Regulatory 
Activities  and  the  Office  of  General 
Counsel.  The  use  of  such  exemptive 
authority  may  be  appropriate  where,  for 
example,  the  acquiror  proposes  to  sell 
the  institution  to  a  new  acquiror,  which 
would  restore  the  institution's  capital  to 
the  appropriate  level  in  connection  with 
the  acquisition,  where  the  Supervisory 
Agent,  for  supervisory  reasons,  desires 
prompt  divestiture. 

The  proposed  regulation  does  not 
impose  any  limitation  on  divestiture  by 
an  acquiror  that  is  subject  to  a 
prenuptial  agreement.'*  However,  there 
would  appear  to  be  a  reasonable  basis 
for  imposing  a  similar  requirement  in  the 
context  of  prenuptial  agreements,  given 
that  if  an  institution's  capital  is  below 
the  level  that  triggers  the  Board's  rights 
under  the  agreement,  the  Board  may 
desire  to  pursue  such  rights. 

The  Board  requests  comment  on 
suitable  approaches  to  use  to  make  sure 
that  acquirors  that  have  entered  into 
prenuptial  agreements  do  not  avoid  the 
terms  of  such  agreements.  In  particular, 
the  Board  requests  comment  on  whether 
the  Board  should  provide  that  the 


Board's  rights  under  a  prenuptial 
agreement  would  survive  any  transfer  of 
the  shares  held  by  the  acquiror." 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  603. 
the  Board  is  providing  the  following 
initial  regulatory  flexibility  analysts: 

1.  Reasons,  objectives,  and  legal 
bases  underlying  the  proposed  rules. 
These  elements  have  been  discussed 
elsewhere  in  the  SUPPLEMENTARY 
INFORMATION  regarding  the  proposal. 

2.  SmaH  entities  to  which  the  ■ 
proposed  rules  would  apply.  The  rule 
would  apply  to  all  persons  or  companies 
that  are  subject  to  a  capital 
maintenance  obligation. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  The  rule  will  affect  all 
persons  and  companies  who  are  subject 
to  capital  maintenance  obligations 
equally  and  will  not  have  an  adverse 
impact  on  small  institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
which  duplicate,  overlap,  or  conflict 
with  the  proposed  rule. 

5.  Alternatives  to  the  proposed  rule. 
There  are  no  alternatives  that  would  be 
less  burdensome  and  yet  effectively 
accomplish  the  objectives  of  the 
proposed  rule  than  the  proposal  in 
addressing  the  concerns  expressed  in 

the  SUPPLEMENTARY  INFORMATION  set 
forth  above. 

List  of  Subjects  in  12  CFR  Fart  563 

Bank  deposit  insurance.  Currency, 
Investments.  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

Accordingly,  the  Board  hereby 
proposes  to  amend  part  563.  subchapter 
D,  chapter  V,  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  S63-OPERATIONS 

1.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec  1.  47  Stat.  725.  as  amended 
(12  U.S.C.  1421  et  seq.y.  sec.  5A,  47  Slat.  727. 
as  added  by  sec.  1.  64  Stat.  256.  as  amended 
[12  U.S.C.  1425a);  sec.  SB.  47  Slat.  727,  as 
added  by  sec.  4.  80  Stat.  824.  as  amended  (12 
U.S.C.  1425bl:  sec.  17.  47  Stat.  736.  as 
amended  (12  U.S.C.  1437):  sec.  2.  48  Slat.  128. 


'•  Prenuptial  agreements  are  describwl  In 
footnolp  8.  xtipra. 


' '  Similarly,  the  Board  requests  comrnvnt  on 
whether  the  objectives  of  the  proposed  regulation 
concerning  capital  maintenance  agreemenls  oould 
be  met  by  providing  that  an  irutitution's  slock 
divested  by  an  acquiror  subject  to  a  capital 
maintenance  agreement  would  carry  with  it  a  pro 
rain  oliiigiitlon  lo  mHintain  the  capital  of  the 
institution. 
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as  amended  (12  U.S.C.  1462):  sec.  5,  48  Stat. 
132.  as  amended  (12  U.S.C.  1464):  sees.  401- 
407.  48  Stat.  1255-1260.  as  amended  (12  U.S.C. 
1724-1730):  sec.  408.  82  Stat.  5.  as  amended 
(12  U.S.C.  1730a):  sec.  1204. 101  Stat.  662  (12 
U.S.C.  3806);  Reorg.  Plan  No.  3  of  1947. 12  FR 
4981.  3  CFR  1943-1948  Comp..  p.  1071. 

2.  Amend  part  563  by  adding  new 
§  563.14-2  to  read  as  follows: 

§  563.14-2    Obllgatlont  to  maintain  capital. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply, 
unless  the  context  otherwise  requires: 

(1)  Acquiror  means  a  person  or 
company  that  has  acquired  control  of  an 
insured  institution. 

(2)  Control  means  control  as 
determined  under  §  574.4  (a)  or  (b). 

(3)  Capital  means  the  measure  of 
capital  used  in  the  applicable  capital 
maintenance  obligation. 

(4)  Capital  maintenance  obligation 
means  an  obligation  to  maintain  the 
capital  of  an  insured  institution  imposed 
by  means  of  a  resolution  issued  or 
condition  imposed  by  the  FSLIC,  the 
Board,  or  the  delegate  of  either,  a 
stipulation  to  the  FSLIC.  the  Board,  or 
the  delegate  of  either,  or  an  agreement 
between  the  acquiror  and  the  FSLIC,  the 
Board,  or  the  delegate  of  either. 

(5)  Deficiency  means:  (i)  The  amount 
by  which  the  level  at  which  the  acquiror 
is  required  to  maintain  the  institution's 
capital  pursuant  to  a  capital 
maintenance  obligation  exceeds  the 
insured  institution's  capital,  as 
determined  pursuant  to  a  full  or  limited 
purpose  examination  (as  deemed 
appropriate  by  the  Supervisory  Agent) 
performed  within  120  days  of  the  date 
the  notice  required  under  paragraph  (b) 
of  this  section  is  received  by  the 
Supervisory  Agent;  or 

(ii)  If  an  examination  is  not  completed 
within  120  days  of  the  notice  required 
under  paragraph  (b)  of  this  section,  the 
amount  by  which  the  level  at  which  the 
acquiror  is  required  to  maintain  the 
institution's  capital  pursuant  to  a  capital 
maintenance  obligation  exceeds  the 
insured  institution's  capital,  as  set  forth 
in  the  insured  institution's  most  recent 
thrift  financial  report,  filed  prior  to  the 
divestiture,  provided,  however,  that  if 
the  failure  to  complete  an  examination 
within  120  days  is  caused  by  any  failure 
to  cooperate  by  the  acquiror,  the 
deficiency  shall  be  based  on  the  results 
of  a  completed  examination. 
Notwithstanding  any  other  provision  of 
this  section,  if  the  Board  determines  that 
fraud  or  misrepresentation  occurred 
during  the  course  of  an  examination 
conducted  to  determine  the  institution's 
capital,  the  Board  may  revoke  its  prior 
approval  of  the  divestiture  of  the 


institution  and  seek  appropriate 
enforcement  remedies. 

(6)  Divestiture  or  divest  means  any 
action  or  conduct  that  would  result  in 
the  acquiror  no  longer  being  in  control  of 
the  insured  institution. 

(7)  Insured  institution  means  an 
insured  institution  as  defined  under 
§  574.2(h). 

(8)  Savings  and  loan  holding  company 
means  a  savings  and  loan  holding 
company  as  defined  in  §  574.2(k). 

(b)  Notice.  Prior  to  divestiture  of  an 
insured  institution,  ao  acquiror  that  is 
subject  to  a  capital  maintenance 
obligation  shall  provide  written  notice  of 
such  divestiture  to  the  Principal 
Supervisory  Agent.  Such  notice  shall 
include  the  following: 

(1)  The  name  of  the  acquiror  and  the 
names  of  all  of  the  acx^uiror's  insured 
institution  subsidiaries. 

(2)  A  description  of  the  transaction 
pursuant  to  which  th«  divestiture  will  be 
accomplished. 

(3)  For  each  insured  institution 
subsidiary,  other  than  an  insured 
institution  that  is  a  savings  and  loan 
holding  company,  the  insured 
institution's  current  level  of  capital  and 
current  capital  requirement,  and  the  pro 
forma  level  of  capital  and  the  capital 
requirement  upon  divestiture  if  different 
from  the  insured  institution's  current 
capital  and  capital  requirement. 

(4)  A  description  of  any  recent 
adverse  financial  developments 
affecting  the  insured  institution  and  a 
description  of  any  circumstances  that 
may  indicate  that  the  institution's  assets 
are  overstated. 

(c)  Divestiture.  An  acquiror  that  is 
subject  to  a  capital  maintenance 
obligation  may  not  divest  the  insured 
institution  to  which  the  obligation 
relates  unless: 

(1)  The  acquiror  provides  the  Board 
with  an  agreement  to  infuse  into  the 
insured  institution  the  amount  necessary 
to  remedy  a  deficiency  under  the 
acquiror's  capital  maintenance 
obligation  and  makes  arrangements, 
satisfactory  to  the  Executive  Director  of 
the  Office  of  Regulatory  Activities,  with 
the  concurrence  of  tlie  General  Counsel, 
or  their  respective  designees,  to  assure 
payment  of  the  deficiency,  if  any;  or 

(2)  The  deficiency,  if  any,  is  satisfied 
by  the  acquiror,  prior  to  divestiture. 

(d)  Effect  of  regulation  on  terms  of 
capital  maintenance  obligations.  This 
regulation  does  not  supercede  any 
liability  imposed  by  a  capital 
maintenance  obligation. 

(e)  Exceptions.  The  Supervisory  Agent 
may,  upon  applicaticn  or  upon  his  or  her 
own  initiative,  grant  or  deny  exemptions 
from  this  section,  after  consulting  with 


the  Office  of  Regulatory  Activities  and 
the  Office  of  General  Counsel. 

By  the  Federal  Home  Loan  Bank  Board, 
lohn  F.  Ghizzoni, 

Assistant  Secretary. 
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BILUNG  CODE  6720-01-M 

12  CFR  Parts  563  and  5d3b 
[No.  89-2342]  I 

Capital  Distributions  by  Insured 
Institutions 


Date:  August  7. 1989. 
agency:  The  Federal  Ho| 
Board. 

ACTION:  Proposed  rule 


r 


e  Loan  Bank 


summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  is  proposing  a  rule  to 
apply  a  uniform  regulatory  approach  to 
capital  distributions  such  as  dividends, 
stock  repurchases  and  cssh-out  mergers 
by  institutions  regulated  by  the  Board, 
including  those  whose  accounts  are 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC"  or 
"Corporation")  ("insured  institulion{s)" 
or  "institution(s)").  This  proposed 
regulation  utilizes  a  tiered  approach 
keyed  to  an  insured  institution's  capital 
level  after  giving  effect  to  such 
transactions.  This  approach  gives 
institutions  meeting  their  fully  phased-in 
capital  requirements  greater  flexibility 
to  engage  in  such  capital  distributing 
activities  than  institutions  not  meeting 
their  fully  phased-in  capital 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  October  16, 1989. 
ADDRESSES:  Send  comments  to: 
Director,  Information  Services  Section, 
Office  of  the  Secretariat,  Federal  Home 
Loan  Bank  Board.  1700  G  Street,  NW.. 
Washington.  DC  20552.  Comments  will 
be  available  for  public  inspection  at  the 
Board's  Information  Services  Office,  801 
17th  Street  NW.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT 
John  F.  Connolly,  Associate  Deputy 
Director  for  Mortgage  Capital  Markets, 
(202)  906-6465,  Valerie  Lithotomos. 
Attorney,  (202)  906-^39,  Corporate  and 
Securities  Division;  Julie  L.  Williams, 
Deputy  General  Counsel  for  Securities 
and  Corporate  Structure,  (202)  906-6549, 
Office  of  General  Counsel;  Donald 
Bisenius.  Director,  Financial  Analysis 
Division,  (202)  906-6759,  Office  of  Policy 
and  Economic  Research;  Donald  Cooper, 
Compliance  Specialist,  (202)  906-7171, 
Office  of  Enforcement;  Federal  Home 
Loan  Bank  Board,  1700  G  Street  NW., 
Washington,  DC  20552;  Michael  P.  Scotl. 
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Policy  Analyst.  (202)  331-4590.  Edward  J. 
Taubert.  Deputy  Director.  Policy 
Analysis.  (202)  331-4588;  Robyn  Dennis. 
Financial  Analyst  (202)  331-4572:  Office 
of  Regulatory  Activities,  Federal  Home 
Loan  Bank  System,  801 17th  Street  NW.. 
Washington,  DC  20006. 
SUPPt^MENTARY  INFORMATION:  This 
proposed  regulation  would  treat  in  a 
uniform  manner  capital  distributions  by 
insured  institutions,  including  dividends, 
stock  repurchases  and  cash-out  mergers. 
The  general  approach  being  proposed  is 
a  tiered  safe-harbor  system  keyed  to  the 
continued  sound  capitalization  of  an 
insured  institution  after  giving  effect  to 
such  transactions.  This  approach 
prohibits  such  transactions  by 
institutions  with  net  capital  below  their 
fully  phased-in  capital  requirement 
unless  the  Board  has  given  prior 
authorization,  while  giving  institutions 
that  meet  their  fully  phased-in  capital 
requirement  and  have  received  ratings 
of  1  or  2  under  the  MACRO  supervisory 
ratings  system  ("MACRO  system") 
significant  flexibility  to  effect  such 
transactions  out  of  capital  in  excess  of 
their  fully  phased-in  capital 
requirement. 

I.  Reasons  for  Amending  the  Board's 
Current  Regulation 

Capital  distributions  in  the  form  of 
dividends,  stock  repurchases,  and  cash- 
out  mergers  •  (collectively  "capital 
distributions"  or  "capital-distributing 
transactions")  all  reduce  insured 
institutions'  tangible  capital  and 
distribute  a  portion  of  that  capital  to 
third  parties  that  generally  are  not  part 
of  the  FSLIC  deposit  insurance  system. 
These  three  types  of  transactions  of 
constitute  capital-distributing 
transactions  because  they  represent 
different  ways  in  which  investors  can 
recover  their  initial  investments  and  a 
return  on  such  investments;  in  the  case 
of  dividends  and  stock  repurchases,  the 
distribution  is  made  to  the  institution's 
own  shareholders;  in  a  cash-out  merger, 
the  cash  payment  made  by  an  acquiring 
institution  is  to  the  stockholders  of  the 
institution  it  is  acquiring.  Currently, 
however,  these  transactions  are  not 
treated  uniformly,  despite  their  similar 
economic  consequences  for  insured 
institutions  and  the  FSLIC. 


'  A  cash-out  merger  is  a  transHCtiun  in  which  an 
acquiring  institution  pays  cash  to  the  shareholders 
of  a  target  insured  inslilution  to  acquire  ownership 
of  and  to  merge  with  the  target  insured  institution. 
The  terms  "cash-oul  merger."  as  used  in  this 
regulation,  includes  any  payment  lo  the 
shareholders  of  a  target  inslilution  by  an  acquiring 
insured  institution,  other  than  a  distribution  of 
shares  of  Ihe  acquiring  insured  inslilution,  lo 
purr.huse  ownership  of  a  target  institution  from  its 
shareholders. 


The  Board  believes  that  uniform 
treatment  of  these  transactions  by 
regulation  would  provide  a  consistent 
Board  policy  regarding  insured 
institutions'  capital  needs  and  the 
necessity  of  preserving  and  enhancing 
the  tangible  capital  levels  of  all 
iiistitutions.  Adequate  capital  is 
essential  to  the  safe  and  sound 
operation  of  insured  institutions  because 
it  provides  a  buffer  to  absorb  losses 
resulting  from  insured  institutions' 
operational  and  financial  policies. 
Furthermore,  in  order  to  protect  their 
equity  interests  and  the  market  for  their 
shares,  investors  may  impose  a 
prudential  discipline  on  institutions' 
management  and  on  their  policies  and 
strategies.  A  uniform  approach  would 
better  address  the  Board's  concerns 
regarding  institutions'  distribution  of 
their  capital,  which  serves  to  reduce  the 
institutions'  capital  cushions  and.  when 
such  a  reduction  occurs,  to  increase 
FSUC's  loss  exposure. 

In  formulating  a  rule,  however,  the 
Board  believes  it  is  imperative  to 
encourage  capital  formation  and  to 
attract  new  investors  in  FSLIC-insured 
institutions.  To  facilitate  the  raising  of 
capital  by  insured  institutions  in  the 
capital  markets,  the  Board  seeks  to 
assure  investors  that  insured  institutions 
in  which  they  have  equity  stakes  will  be 
subject  to  consistent,  reasonable  capital 
requirements.  Furthermore,  when  those 
requirements  are  met.  those  investors 
will  have  the  ability  to  redeploy  surplus 
capital  in  ways  that  meet  their  own 
investment  objectives. 

To  protect  depositors  and  the 
insurance  fund  while  encouraging  such 
capital  formation,  the  Board  is  proposing 
to  adopt  a  safe-harbor  approach, 
allowing  capital  distributions  by  insured 
institutions  within  parameters  set  by  the 
Board.  This  safe-harbor  approach  would 
predicate  institutions'  capital 
distributions  to  shareholders  on  the 
institutions'  capital  levels  and 
supervisory  ratings  under  the  MACRO 
system.  This  would  enable  the  owners 
of  institutions  meeting  their  fully 
phased-in  capital  requirements  and  not 
presenting  significant  supervisory 
problems  to  redeploy  capital  in  excess 
of  their  fully  phased-in  levels  ("surplus 
capital")  to  meet  their  own  business 
needs  and  investment  objectives.  For 
example,  a  holding  company  owning  an 
insured  institution  with  surplus  capital 
may  wish  to  shift  capital  to  other 
subsidiaries  in  light  of  their  current 
business  needs  and  subsequently  to 
reinvest  such  capital  in  the  insuied 
institution  if  the  institution's  capital 
needs  increase.  In  the  interest  of  the 
safety  and  soundness  of  the  depository 


system,  however,  the  safe-harbor  seeks 
to  ensure  that  insured  institutions 
making  such  capital  distributions  remain 
soundly  capitalized,  thereby  providing  a 
strong  capital  buffer  protecting 
depositors  and  the  insurance  fund  from 
loss. 

II.  Current  Treatment  of  Capital 
Distributions;  Dividends,  Stock 
Repurchases  and  Cash-Out  Mergers 

Dividend  payments,  stock 
repurchases,  and  cash-out  mergers  are 
currently  treated  in  dissimilar  ways 
despite  their  similar  economic 
consequences  for  an  institution's 
capitalization.  The  treatment  of 
dividend  payments  is  based  on  the  type 
of  transaction  and  on  factors  such  as 
how  long  ago  the  institution  converted 
from  mutual  to  stock  form  and  whether 
the  institution  is  affiliated  with  a 
holding  company.  Stock  repurchases  are 
currently  only  controlled  as  a  general 
matter  by  regulation  if  the  institution 
has  converted  from  mutual  to  slock 
form,  with  substantially  greater 
restrictions  applying  if  the  conversion 
has  been  within  the  last  three  years. 
Currently,  de  novo  stock  institutions  are 
not  subject  to  regulatory  limitation  on 
their  dividend  payments  or  stock 
repurchases.  Finally,  cash-out  mergers 
have  been  dealt  with  on  an  application- 
by-application  basis  in  accordance  with 
evolving  perspectives  of  the  Board.  The 
following  is  a  discussion  of  the  current 
treatment  of  each  type  of  transaction 

A.  Dividends 

The  ability  of  an  insured  institution  to 
pay  dividends  may  be,  but  is  not  always 
subject  to  restriction,  with  restrictions 
varying  markedly,  depending  on 
whether  the  institution  is  a  converted 
institution  or  is  owned  by  a  holding 
company. 

A  converted  institution  is  prohibited 
from  paying  cash  dividends  if.  on  a  pro 
forma  basis,  the  insured  institution's 
regulatory  capital  would  be  reduced 
below  its  regulatory  capital  requirement 
or  the  amount  required  for  the 
institution's  liquidation  account  Sfe  12 
CFR  563b.3(g)(2).  Converted  institutions 
also  are  prohibited  for  the  first  three 
years  after  conversion  from  paying  cash 
dividends  in  excess  of  one-half  of  the 
greater  of:  (1)  the  converted  institution's 
net  income  for  the  current  fiscal  year,  or 
(2)  the  average  of  the  institution's  net 
income  for  the  current  fiscal  year  and 
not  more  than  two  preceding  fiscal 
years.  See  12  CFR  563b.3(g)(3). 

As  a  condition  to  the  approval  of 
holding  company  applications,  the 
Board  until  recently  had  routinely 
imposed  a  condition  that  a  subsidiary 
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insured  institution  of  a  holding  company 
may  not  declure  or  pay  dividends  in  any 
fiscal  year  exceeding  50  percent  of  the 
subsidiary  insured  institution's  net 
income  for  that  fiscal  year,  although 
permitted  dividends  could  be  deferred 
and  paid  in  a  subsequent  fiscal  year.  In 
no  event,  however,  could  dividends  be 
paid  that  would  cause  the  insured 
institution's  capital  to  fall  below  its 
regulatory  capital  requirement  under  12 
CFR  563.13(b)  or  successor  regulations. 

The  Board's  basic  approach  to 
limitations  on  payments  of  dividends 
hus  been  modified  recently  in 
connection  with  the  recent  Board  policy 
statement  on  "Regulatory  Capital 
Maintenance  Obligations  of  Acquirers 
of  Insured  Institutions",  adopted  on 
August  12. 1988,  53  FR  31761  (Aug.  19. 
1988],  and  the  supplemental  guidelines, 
"Net  Worth  Maintenance  and  Prenuptial 
Agreoments."  issued  by  the  Office  of 
Regulatory  Activities  on  October  19, 
1988.  The  current  form  of  dividend 
restriction  agreement  required  from 
acquirers  of  insured  institutions  in 
general  employs  a  tiered  capital 
approach  for  dividends  that  is  similar  to, 
but  less  conservative  than,  the  approach 
proposed  herein. 

In  sum,  the  present  dividend 
agreement  employed  to  implement  the 
guidelines  uses  a  three  tier  approach 
keyed  to  an  institutions  "net  capital".* 
An  institution  with  net  capital  equal  to 
or  in  excess  of  its  fully  phased-in  capital 
requirement  pursuant  to  12  CFR  563.13, 
as  modified  by  12  CFR  563.14  and 
563.14-1,  may  pay  dividends  in  any 
quarter  up  to  the  amount  of  its 
cumulative  net  income  for  the  preceding 
eight  quarters  as  reflected  on  the 
institution's  quarterly  reports  to  the 
Board,  less  cumulative  dividends  paid  in 
such  prior  eight  quarters,  without  prior 
approval  of  the  institution's  Supervisory 
Agent.  These  institutions  are  only 
allowed  to  pay  out  100%  of  their 
cumulative  net  income  over  the  prior 
eight  quarters  if  the  dividend  payments 
would  not  cause  the  institution  to  fall 
below  its  fully  phased-in  capital 
requirement. 

If  an  institution's  net  capital  exceeds 
its  regulatory  capital  requirement,  but  is 
less  than  its  fully  phased-in  capital 
requirement,  the  institution  may  not  pay 
dividends  exceeding  50  percent  of  its 
cumulative  net  income  for  the  prior  eight 
quarters  as  reflected  on  its  quarterly 
reports  to  the  Board,  less  cumulative 
dividends  paid  for  such  prior  eight 
quarters,  without  prior  approval  of  its 


'  Net  capital  is  an  insliliition  s  capital  as  defined 
under  generally  accepted  accounting  principles 
("GAAP  capital")  plus  qualifying  subordinated  debt 
and  redeemable  preferred  stock. 


Supervisory  Agent.  These  institutions 
cannot  make  dividend  payments 
without  approval  if  the  payout  would 
result  in  the  institution  falling  below  its 
minimum  regulatory  capital 
requirements. 

An  institution  may  not  pay  a  dividend 
without  approval  of  its  Supervisory 
Agent  if  its  net  capital  is  below  its 
regulatory  capital  requirement  or  would 
fall  below  its  regulatory  capital 
requirement  after  paying  the  dividend. 
This  proposed  regulation  would  apply  a 
similar,  but  more  conservative, 
approach  to  all  institutions'  capital 
distributions. 

The  Board  has  also  modified  both  the 
old  and  the  new  dividend  restrictions  on 
a  case-by-case  basis,  however,  in 
approving  some  applications  involving 
well-capitalized  insured  institutions.  For 
example,  one  institution  was  authorized 
to  pay  out  dividends  Up  to  100  percent  of 
its  net  income  each  year  provided  that 
its  capital  as  computed  under  generally 
accepted  accounting  principles 
remained  at  or  above  10  percent  of  its 
total  liabilities. 

Finally,  the  Board  previously  has 
proposed  to  adopt  a  regulation 
prohibiting  any  insured  institution  from 
paying  dividends  or  making  stock 
repurchases  if,  after  giving  effect  to  the 
transaction,  the  insured  institution's 
regulatory  capital  would  be  less  than  the 
institution's  regulatory  capital 
requirement  under  section  563.13.  See 
Board  Res.  No.  85-10.  50  FR  52462 
(December  24, 1985)  ("Corporate 
Governance  U").        i 

B.  Stock  Repurchases 

Currently,  the  only  general  restrictions 
on  stock  repurchases  by  insured 
institutions  are  the  restrictions 
applicable  to  stock  repurchases  by 
converted  institutions,  which  are  the 
same  restrictions  ap[dicable  to  dividend 
payments  by  such  converted 
institutions.  This  includes  the  50  percent 
of  net  income  test  if  the  institution 
converted  within  the  last  three  years. 
See  12  CFR  563b.3{g)(2)  and  (g)(3). 
Furthermore,  the  Board  in  Corporate 
Governance  II  also  proposed  that  stock 
repurchases  by  all  insured  institutions 
be  treated  in  the  same  manner  as 
dividend  payments.  Accordingly,  such 
repurchases  would  be  permitted  only  if 
the  insured  institution  on  a  pro  forma 
basis  would  continue  to  meet  its 
regulatory  capital  requirement  under  12 
CFR  563.13.  Logically,  this  capital  floor 
for  dividends  and  stock  repurchases 
would  be  the  capital  requirement 
§  563.13,  as  modified  by  12  CFR  563.14 
and  563.14-1. 

In  addition,  no  converted  institution 
may  repurchase  any  of  its  stock  from 


any  person  for  three  years  after 
conversion  with  the  exception  of:  (i)  A 
repurchase  on  a  pro  rata  basis  pursuant 
to  an  offer  approved  by  the  Board  and 
made  to  all  shareholders  of  such 
institution,  (ii)  the  repurchase  of 
qualifying  shares  of  a  director,  or  (iii) 
the  purchase  on  the  open  market  by  the 
institution's  tax-qualified  or  non-tax- 
qualified  employee  stock  benefit  plan  in 
an  amount  reasonable  and  appropriate 
to  fund  the  plan.  See  12  CFR  563.b(g)(l). 
Additionally,  §  563b.3(g)(4).  adopted  by 
the  Board  on  January  20, 1988. 
preapproves  open  market  repurchase 
programs  provided  that  the  following 
conditions  are  met:  (i)  No  more  than  5 
percent  of  the  insured  institution's  or 
holding  company's  outst^ding  capital 
stock  is  to  be  repurchased  during  any 
six-month  period,  (ii)  the  insured 
institution's  ratio  of  regulatory  capital  to 
total  liabilities  would  not  be  reduced 
below  6  percent  of  total  liabilities,  and 
(iii)  the  repurchases  would  not 
adversely  affect  the  financial  condition 
of  the  insured  institution.  Board.  Res. 
No.  88-31,  Jan.  20. 1988.  58  FR  2477  (Jan. 
28. 1988). 

C.  Cash-Out  Mergers 

Cash-out  mergers  can  have  similar 
effects  to  dividends  and  stock 
repurchases,  although  the  analysis  is 
more  subtle.  From  the  perspective  of  the 
acquiring  thrift,  a  cash-out  merger  isjust 
a  purchase  of  an  asset — albeit,  a 
comparatively  large  purchase  and  one 
that  carries  both  assets  and  liabilities 
and  hence  increases  the  leverage  of  the 
resulting  entity.  From  the  perspective  of 
the  depository  insurance  system, 
however,  the  transaction  represents  a 
cash  payment  by  the  acquiror  to  the 
shareholders  of  the  acquired  institution 
without  a  corresponding  decrease  in  the 
institution's  liabilities.  Consequently, 
the  new  combined  institution  has  less 
capital  to  support  the  same  level  of 
assets,  thereby  decreasing  its  capital-to- 
assets  ratio.  TTie  greater  leverage  of  the 
resulting  entity  is  a  reflection  of  the 
system-wide  reduction  in  net  worth.  To 
demonstrate  the  similarity  between  a 
cash-out  merger  and  a  stock  repurchase, 
the  following  example  is  illustrative. 
Assume  that  a  merger  was  effected 
through  payment  to  the  acquired  thrift's 
stockholders  of  shares  of  new  "class  B" 
stock  issued  by  the  acquiring  thrift. 
Subsequently,  the  resulting  entity 
repurchases  all  of  the  class  B  stock.  The 
net  effect  would  be  the  same  as  if  the 
merger  had  originally  been  a  cash-out 
merger. 

In  considering  the  proposed  approach 
to  cash-out  mergers,  it  is  worthwhile 
noting  that  the  Federal  Reserve  Board 
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has  adopted  a  policy  against  diminution 
in  capital  strength  to  support  expansion 
proposals.''  Under  this  policy,  the  FRB 
will  only  approve  an  expansion 
proposal  if,  before  consummation  of  the 
acquisition,  the  acquiring  bank  raises 
new  equity  capital  replacing  most  of  its 
C3sh  outlay  for  the  acquisition  and 
commits  to  raise  additional  new  capital 
within  a  short  time  period  to  replace  the 
remainder  of  its  cash  outlay. 

III.  Recent  Dividend  Experience  of 
Insured  Institutions 

The  Board's  Office  of  Policy  and 
Economic  Research  has  conducted  a 
preliminary  review  of  the  dividend 
payment  history  of  insured  institutions 
from  1984  through  1988  (annualized 
based  on  the  first  three  quarters).  Other 
variable  factors  considered  were  the 
institution's  capital  levels  and  holding 
company  affiliations. 

The  Board  stresses,  however,  that  this 
preliminary  review  of  insured 
institutions'  dividend  records  is  not 
meant  to  provide  economic  or 
supervisory  evidence  to  the  need  for  a 
proposal  with  the  exact  criteria  of  this 
proposed  regulation.  Furthermore,  this 
study  does  not  attempt  to  draw  a  direct 
correlation  between  dividends  paid  and 
the  FSLIC's  loss  experience.  Rather,  the 
Board  is  making  a  safety  and  soundness 
oriented  determination  that  institutions 
failing  their  minimum  capital 
requirement  should  be  subject  to 
restrictions  on  their  capital  payouts, 
which  delay  attainment  of  sound 
capitalization.  The  Board  further 
believes  it  is  necessary  to  impose  a 
reasonable  limitation  on  capital 
distributions  by  institutions  with  capital 
exceeding  their  fully  phased-in 
requirements  because  accounting 
information  is  imperfect  and  net  worth 
levels  can  be  subject  to  rapid  swings. 

The  following  brief  analysis  of 
institutions'  recent  dividend  payments 
was  undertaken  by  staff  and  is  set  forth 
here  to  provide  a  summary 
understanding  of  the  perceived  need  for 
and  level  of  dividends  paid  by  managers 
of  institutions  in  exercising  their 
discretion  under  current  regulations. 

The  preliminary  review  and  analysis 
of  average  dividends  paid  by 
institutions  in  stock  form  led  to  the 
following  observation's,  including 
identification  that  there  are  a  number  of 
undercapitalized  institutions  paying 
substantial  dividends  despite  the 
institutions'  risk  to  the  insurance  fund. 


'  See  Citicorp.  72  Federal  Reserve  Bulletin  497 
(1966).  See  Id.  Security  Pacific  Corporation,  72 
Federal  Reserve  Bulletin  800  (1986):  New  York 
Company.  Inc..  74  Federal  Reserve  Bulletin  257,  264- 
265  (1988). 


First,  many  stock  institutions  did  not 
pay  any  dividends  over  the  period. 
Second,  dividend  payments  by  thrifts 
paying  dividends  at  least  once  during 
the  period  averaged  2.36  percent  of 
capital  and  23.8  percent  of  after-tax 
income.  Third,  thrifts  with  negative 
capital  paid  few  dividends  in  the  four 
year  period,  and  none  after  1986.  Finally, 
insitutions  affiliated  with  holding 
companies  consistently  had  higher 
dividend  averages  than  non-holding 
company  affiliated  insitutions.  When 
only  those  thrifts  paying  dividends 
during  the  period  were  considered, 
however,  the  differences  fell 
significantly. 

The  staff  also  reviewed  the  dividend 
payment  record  of  insured  institutions 
during  this  period  on  a  median  basis. 
Since  the  distributions  of  thrift 
dividend/income  and  dividend/capital 
ratios  are  highly  skewed,  the  average 
(mean)  dividend  rate  differs 
substantially  h-om  the  median  rate. 
Some  institutions  as  reflected  by  the 
average  data  discussed  above,  paid 
greater  dividends  than  income  received, 
or  paid  a  significant  fraction  of  capital 
out  in  dividends.  On  the  other  hand, 
many  stock  institutions  have  never  paid 
any  dividends.  If  the  thrifts  that  never 
paid  dividends  are  omitted,  the  median 
ratio  of  annual  dividend  payments  to 
annual  income  was  5.1  percent  of 
income.  The  median  ratio  of  annual 
dividend  payments,  by  such  institutions 
to  their  GAAP  capital  was  0.33  percent 
of  their  GAAP  capital.  Another 
observation  is  that  the  median  dividend 
ratios  of  thrifts  affiliated  with  holding 
companies  were  generally  higher  than 
those  of  non-holding  company  affiliated 
thrifts. 

Finally,  the  analysis  reflected  that 
some  institutions  with  negative  capital 
may  have  paid  high  dividends  in  earlier 
quarters  in  anticipation  of  insolvency. 
Of  319  thrifts  that  became  insolvent 
from  1984  through  September  1988, 16 
(about  5  percent)  of  them  paid  dividends 
greater  than  5  percent  of  book  capital  in 
the  quarters  prior  to  insolvency,  or  paid 
dividends  after  capital  fell  below  zero. 
Of  this  group,  six  were  affiliated  with 
holding  companies.  Obviously,  such 
dividends  allow  investors  to  recoup 
their  investment  while  increasing  the 
financial  loss  that  the  insurance  fund 
must  absorb. 

For  example,  of  the  1049  stock-issuing 
thrifts  that  operated  in  all  four  quarters 
of  1986,  692  had  GAAP  capital  below  6 
percent  of  assets.  Of  these  institutions. 
191  paid  some  dividends  and  54  paid 
dividends  in  excess  of  50  percent  of 
their  afier-tax  income. 


In  1988,  there  were  1167  stock  issuing 
thrifts  operating  during  all  four  quarters. 
Of  these  institutions  720  had  a  GAAP 
capital-to-assets  ratio  below  6  percent 
Of  the  thrifis  in  this  group.  209  paid 
dividends,  and  984  paid  dividends  in 
excess  of  50  percent  of  1988  after  tax 
income. 

The  Board  views  the  dividend 
payment  record  of  well-capitalized 
insured  institutions  as  generally 
reflecting  reasonable  management 
action  consistent  with  the  Board  s  polit  y 
views  and  well  within  the  parameters 
established  by  this  proposed  regulalion 
The  record,  however,  also  reflects  thai 
institutions  needing  to  reach  their  fully 
phased-in  capital  level  are  paying 
dividends,  thereby  delaying  attainment 
of  that  goal.  Accordingly,  the  Board  is 
proposing  this  regulation  to  help  proleri 
the  insurance  fund  from  losses  caused 
by  the  diminution  of  capital  by  those 
insured  institutions  that  have  not 
reached  their  fully  phased-in  capilrti 
levels,  particularly  those 
undercapitalized  thrifis  that  are  pnying 
dividends  inconsistent  with  their 
capital,  net  income  and  risk  to  the 
deposit  insurance  fund. 

At  the  same  time,  however,  the  Board 
wishes  to  leave  ample  management 
discretion  with  respect  to  capital 
distributions  for  institutions  meeting  or 
exceeding  their  fully  phased-in  capital 
requirements  and  not  posing  signiHcHnt 
supervisory  problems.  The  Board 
believes  that  this  safe-harbor  appioach 
is  logical  in  light  of  the  reasonable 
dividend  payment  records  of  most 
insured  institutions  and  the  fact  that  the 
approach  advances  the  Board's  policy  of 
increasing  the  capital  levels  of  insured 
institutions.  See  Bard  Res.  No.  88-1342 
(December  15. 1988),  53  FR  51800 
(December  23,  1988). 

IV.  Proposal 

The  Board  seeks  to  exercise  the 
greatest  supervisory  control  over  those 
institutions  that  are  below  their 
regulatory  capital  requirements  because 
of  the  potential  effect  of  actions  tiikrn 
by  such  institutions  on  their  safe  and 
sound  operation  and  the  increased  risk 
of  loss  that  such  institutions  pose  to  the 
FSLIC.  The  Board  is  also  concerned 
about  the  ability  of  insured  institutions 
that  are  between  their  minimum  and 
fully  phased-in  capital  requirements  to 
meet  expeditiously  their  fully  phased-in 
capital  requirements.  Capital 
distributions  by  institutions  not  mooting 
their  fully  phased-in  capital 
requirements  retard  the  attainment  of 
this  goal. 

The  Board,  on  the  other  hand,  seeks  to 
give  greater  management  discretion  to 
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institutions  meeting  or  exceeding  their 
fully  pbased-in  capital  requirements  and 
not  posing  significant  supervisory 
problems,  Thus,  the  Board  is  proposing  a 
tiered  approach  to  capital  distributions.* 
based  on  the  soundness  of  an 
institution's  capitalization  and  the 
safety  of  its  operation. 

This  proposed  regulation  establishes 
three  tiers  of  insured  insfiutions.  Tier  2 
and  tier  3  institutions,  however,  will  be 
treated  similarly,  but  not  identically,  in 
their  ability  to  make  capital 
distributions.  The  three  tiers  are:  (1)  Tier 
1.  an  insured  institution  that  has  net 
capital  exceeding  this  fully  pha.ied-in 
capital  requirement  under  12  CFR  563.13, 
.'i63.14  and  563.14-1  as  reported  on  its 
quarterly  reports  to  the  Board  and  that 
is  rated  in  one  of  the  top  two  categories 
of  the  MACRO  system;  (2)  tier  2.  an 
i.isured.inatitution  with  either  (a)  net 
capital  above  its  regulatory  capital 
requirements  under  §  §  563.13.  563.14  and 
563.14-1.  but  below  its  fully  phased-in 
capital  requirements,  or  (b)  net  capital 
that  would  qualify  it  for  tier  l.  but  that  is 
not  rated  in  one  of  the  top  two 
ratpgories  of  the  MACRO  system  and 
(3)  tier  3,  an  insured  institution  with  net 
capital  below  the  amount  of  its 
rogulatory  capital  requirement. 

An  institution  is  considered  to  be  in  a 
I  >wer  tier,  such  as  tier  2  instead  of  tier  1. 
if  its  capital  would  fall  into  the  lower 
t  er  either  immediately  prior  to,  or  on  a 
pro  forma  basis  after  giving  effect  to,  a 
proposed  capital  distribution.  The 
percentage  by  which  a  tier  1  institution's 
ret  capital-to-assets  ratio  exceeds  the 
ratio  of  its  fully  phased-in  capital 
requirement  to  its  assets  is  referred  to  as 
i'.s  "surplus  capital  ratio". 

A.  Tier  1  Institutions 

A  tier  1  institution  would  have  the 
greatest  discretion  to  make  capital 
distributions.  A  tier  1  institution  would 
be  permitted  (without  application)  to 
make  aggregate  capital  distributions 
during  a  calendar  year  up  to  the  amount 


*  In  Ijru'f.  the  Bodrd  considere  ihe  following 
lr>ins«clions,  hi  denned  in  the  prop«aed  resulation. 
Ii)  be  ciipitHl  dislributioBi  subject  to  the  tiered 
(tpproMch.  First,  all  non-tlock  dividends  on  and 
r>-purchase»  of  an  institution's  common  or  preferred 
s!oi:k.  are  defined  ai  capital  distribution*,  as  are 
ri'purchates  of  option*,  warrants,  and  other  right* 
For  Ihe  purchase  of  or  convcraion  into  such  stock. 
All  of  these  transactions  enlail  the  payout  of  an 
Institution's  capital  to  Its  shareholders  or  to  those 
Invcston  with  entilleraeau  to  become  shareholder*. 
'Ihe  term  capildl  dia<ribulioa aiso  encompasses 
cashout  mergers,  as  deflned  above,  because  they 
cause  the  acquiring  or  resulting  Inslitution-lo  have  a 
lower  C8pilal-!o-a»»et»  ratio  on  a  pro  forma  basts 
than  Ihe  acquinog  insitutions  had  before  fpvtng 
effect  to  Ihe  Iranaction.  Finally,  the  Corporation 
would  be  authorized  to  Gnd  that  other  Iranaaclions 
involving  the  payout  of  capital  by  an  inslltution  are 
(..ipilHl  dislrilHitioDS  to  be  subject  to  this  regulation. 


that  would  reduce  its  surplus  capital 
ratio  below  one-half  of  its  surplus 
capital  ratio  at  the  beginning  of  the 
calendar  year,  as  adjltsted  to  reflect  its 
net  income  to  date  daring  the  calendar 
year.  If  the  institution  wishes  to  make 
capital  distributions  in  an  amount  above 
the  "safe-harbor"  standard,  it  must 
receive  approval  in  advance  from  the 
Board. 

The  Board  has  specifically  determined 
that  earnings  over  a  ealendar  year 
should  logically  be  regarded  as 
"instantaneous  capitsl".  As  such,  a  tier 
1  institution's  capital  distributions 
during  a  calendar  year  are  limited  to  the 
amount  that  would  reduce  by  one-half 
its  surplus  capital  ratio  at  the  beginning 
of  a  calendar  year  as  adjusted  to  reflect 
its  net  income  for  the  calendar  year  to 
date.  This  amount  is  calculated  by 
computing  50  percent  of  a  ratio  with  a 
numerator  equal  to  the  sum  of  the 
institution's  surplus  capital  at  the 
beginning  of  the  caletdar  year  plus  its 
net  income  to  date  for  the  year  and  a 
denominator  equal  ta  the  institution's 
total  assets  on  the  AaAe  of  the  proposed 
capital  distribution.  This  regulation  does 
not  prohibit  a  tier  1  iastitution's  net 
capital  from  falling  below  this  level  but 
does  prohibit  capital  distributions  by  a 
tier  1  institution  if  its  net  capital  is 
below  this  level  immediately  prior  to  the 
capital  distribution  or  to  the  extent  that 
it  would  fall  below  that  level  on  a  pro 
forma  basis  after  a  proposed  capital 
distribution. 

For  example,  if  at  the  beginning  of  a 
calendar  year,  a  $100  million  asset 
institution  has  net  capital  of  $10  million 
(10  percent  of  assets)  and  a  fully 
phased-in  capital  requirement  of  $6 
million  (6  percent  of  tssets),  it  would 
have  surplus  capital  of  $4  million  and  a 
surplus  capital  ratio  of  4  percent  of 
sssets.  Assume  its  fully  phased-in 
capital  requirement  remained  constant. 
Also  assume  that  the  institution  had 
earnings  of  $1  million  during  the 
calendar  year,  thereby  increasing  its  net 
capital  to  $11  million  (11  percent  of 
assets).  This  institution's  surplus  capital 
ratio  at  the  end  of  the  calendar  year 
would  not  be  permitted  to  be  below  8.5 
percent  of  assets,  a  reduction  of  50 
percent  of  its  initial  surplus  capital  ratio 
of  4  percent  (2  percent  or  $2  million)  plus 
50  percent  of  its  additional  1  percent  ($1 
million)  from  earning  ($500,000). 
Therefore,  this  institution  could  make 
capital  distributions  up  to  $2.5  million 
during  the  calendar  year  without 
application. 

With  regard  to  such  tier  1  institutions, 
the  Board's  goal  is  ttr guard  agarast 
rapid  decreases  in  their  capital  levels, 
while  enabling  owners  of  tier  1 


institutions  to  redeploy  the  institutions' 
surplus  capital  as  long  ai  the  institutions 
remain  soundly  capitalized.  Because 
accounting  information  is  imperfect  and 
net  worth  levels  can  be  subject  to  rapid 
swings,  the  Board  believes  that  the 
proposed  limit  of  one-half  of  tier  1 
institutions'  surplus  capital  ratios  is  a 
conservative  and  prudent  means  to 
protect  the  safety  and  soundness  of 
insured  institutions.  Subjecting  current 
year  earnings  to  the  same  50  percent 
standard  applicable  to  serplus  capital 
reinforces  the  safeguards  (if  the 
proposed  payout  limif  during  a  calendar 
year  of  one-half  of  a  tier  1  institution's 
surplus  capital  without  application, 
although  the  Board  recognizes  that  such 
a  rule  imposes  higher  de  facta  minimum 
capital  standards  on  institutions  with 
higher  earnings  unless  approval  is 
received  to  drop  below  this  regulatory 
floor. 

B.  Tier  2  Institutions 

Institutions  that  qualify  as  tier  2 
institutions  on  either  a  current  or  pro 
fomia  basis  would  generelly  not  be 
authorized  to  make  capital  distributions 
except  upon  application.  The  proposed 
regulation  adopts  a  formal  application 
procedure  for  relief  from  the  regulator}' 
requirements  for  tier  2  ir»titufions.  It 
will  allow  supervisory  personnel  to 
approve  the  making  of  capital 
distributions  by  tier  2  institutions,  when 
appropriate,  according  to  Board 
delegations  of  authority  and  guidelines 
promulgated  by  the  Office  of  Regulatory 
Activities  on  behalf  of  the  Board.  In 
these  guidelines,  supervisory  personnel 
will  be  directed  to  look  favorably  upon 
applications  for  approval  to  pay 
dividends  by  tier  2  institutions  that  are 
making  new  issuances  of  stock  to  raise 
their  capital  levels  and  that  are  making 
significant  and  rapid  progress  toward 
meeting  their  fully  phased-in  capital 
requirements.  The  guidelines  would  also 
direct  supervisory  sta^on  the 
appropriated  supervisory  action  to  take 
for  violations  of  this  regulation. 

In  proposing  this  general  limitation  on 
capital  distributions  by  tier  2 
institutions,  the  Board  seeks  to 
encourage  these  insured  institutions  to 
build  their  capital  levels. through  the 
retention  of  earnings  as  well  as  through 
securities  issuances  in  the  capital 
markets,  while  simultaneously  adopting 
an  applications  process  to  provide  relief 
in  appropriate  circumstances.  The  Board 
also  is  providing  an  incentive  through 
the  tiered  system  in  this  and  other 
regulations  for  such  tnsuted  institutions 
to  attain  compliance  wifh  their  fully 
phased-in  capital  requirements  prior  to 
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the  required  compliance  dates  under  the 
Board's  regulations. 

All  insured  institutions  must  file  either 
an  application  or  a  notice  with  their 
Principal  Supervisory  Agents  ("PSAs") 
prior  to  making  capital  distributions. 
First,  all  insured  institution  subsidiaries 
of  savings  and  loan  holding  companies 
must  comply  with  the  statutorily 
required  notice  provisions  of  §  584.5 
prior  to  paying  dividends.  Second,  all 
tier  1  institutions  must  provide  written 
notice  to  their  PSAs  ten  days  prior  to  the 
making  of  capital  distributions.  This 
notice  requirement  is  satisfied  by 
compliance  with  §  584.5.  Finally,  the 
notice  of  requirements  under  §  584.5 
may  be  satisfied  by  the  filing  of 
applications  required  for  capital 
distributions  by  tier  1  or  tier  2 
institutions,  if  filed  30  calendar  days 
before  making  the  proposed  capital 
distribution. 

C  Tier  3  Institutions 

An  institution  that  qualifies  as  a  tier  3 
institution  either  immediately  prior  to  or 
after  making  a  capital  distribution  is  not 
authorized  to  make  capital  distributions. 
Exceptions  to  this  policy  will  not  be 
granted  within  the  confines  of  the 
proposed  regulation. 

The  Board  firmly  believes  that  it  is 
imperative  to  prohibit  the  distribution  of 
capital  to  shareholders  by  tier  3 
institutions  that  do  not  satisfy  even  their 
minimum  regulatory  capital 
requirements.  Protection  of  the  safety 
and  soundness  of  such  institutions,  their 
depositors,  and  the  FSLIC  demands  that 
tier  3  institutions  preserve  any  existing 
capital  and  dedicate  any  earnings  to 
building  their  capital. 

The  requirements  of  the  proposal, 
when  finalized,  will  be  generally 
applicable  to  all  insured  institutions, 
including  those  with  current  outstanding 
dividend  limitation  agreements.  These 
new  regulatory  requirements  will  also 
supplant  any  forbearances  previously 
granted  with  regard  to  dividend 
payments  or  other  capital  distributions. 
Insured  institutions  initially  will  be 
subject  to  the  more  restrictive  set  of 
restraints  under  either  their  existing 
dividend  agreement  or  the  requirements 
of  the  regulation.  Institutions  under  a 
stricter  agreement  than  the  new 
regulatory  requirements,  however,  may 
apply  to  their  PSAs  to  substitute  the 
proposed  regulatory  standards.  These 
requests  will  generally  be  favorably 
considered  barring  special  supervisory 
circumstances.  The  Board  expressly 
seeks  comment  on  this  aspect  of  the 
proposal. 

This  proposal's  thresholds  for  capital 
distributions  are  keyed  to  whether 
insured  institutions  have  net  capital 


equal  to  their  minimum  regulatory 
capital  requirements  or  fully  phased-in 
capital  requirements  under  12  CFR 
563.13,  563.14,  and  563.14-1.  The 
proposal  is  intended  to  adapt  to  any 
future  changes  to  these  regulatory 
requirements,  including  but  not  limited 
to  the  adoption  of  risk-based  capital 
regulations  currently  being  considered 
by  the  Board  and  other  federal  banking 
agencies  and  any  capital  requirements 
imposed  by  the  Financial  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1989.  See  S  413, 101st  Cong.,  1st 
Session.  135  Cong.  Rec.  5113;  S  577, 101st 
Cong.,  Ist  Session.  135  Cong.  Rec.  S4304; 
HR  1278, 101st  Cong.,  1st  Session,  135 
Cong.  Rec.  H2602  (1989).  ("FIRREA"). 

Accordingly,  references  in  this 
proposal  to  the  terms  regulatory  capital, 
regulatory  capital  requirement  and  fully 
phased-in  capital  requirement  relate  to 
the  current  regulations  (§§  561.13,  563.13 
and  563.14)  and  to  any  successor  to 
these  regulations.  These  terms  refer  to 
current  or  prospective  regulations  and 
relate  to  the  Board's  policies  on  the 
minimum  permissible  amount  of  capital 
during  a  transition  period  ("minimum 
capital  requirement")  and  attainment  by 
an  institution  of  full  capitalization  at  the 
end  of  a  transition  period  ("fully  phased- 
in  capital  requirement"). 

The  Board  also  believes  that  this 
tiered  approach  should  be  used  as  a 
guide  for  various  types  of  corporate 
restructurings  and  reorganizations.  One 
such  use  would  be  in  establishing  the 
amount  of  proceeds  from  a  mutual  to 
stock  conversion  by  an  insured 
institution  that  its  holding  company 
would  be  permitted  to  retain.  The 
amoimt  would  depend  upon  the  capital 
tier  into  which  the  institution  falls  on  a 
pro  forma  basis.  Because  such  a 
transaction  is  the  economic  equivalent 
of  the  institution  receiving  all  of  the 
proceeds  and  then  paying  a  dividend  to 
the  holding  company,  the  amount  of 
proceeds  retained  by  the  holding 
company  would  be  aggregated  with  the 
insured  institution's  other  capital 
distributions  subject  to  the  ceiling  for 
the  institution's  capital  tier. 

Another  transaction  that  would  be 
appropriate  to  treat  as  a  capital 
distribution  is  the  capitalization  of  a 
holding  company  in  a  reorganization. 
Under  the  standards  of  this  proposal, 
the  amount  of  capital  infused  into  the 
newly  formed  holding  company  by  the 
insured  institution  would  be  aggregated 
with  other  capital  distributions  for  the 
period  and  would  be  limited  by 
application  of  the  tiered  ceilings. 


V.  Solicitation  of  Comment  on  SpeciHc 
Issues 

The  Board,  in  addition  to  seeking 
comment  on  the  entire  proposal, 
expressly  seeks  comment  on  specific 
alternative  provisions  of  the  regulation 
that  the  Board  may  adopt  in  the  final 
regulation. 

First,  although  the  Board  has 
determined  not  to  explicitly  address 
growth  issues  in  this  proposed 
regulation,  there  is  a  strong  argument  for 
doing  so.  Both  growth  and  capital 
distributions  can  involve  "capital 
dissipation"  and,  as  such,  effectively 
reduce  an  insured  institution's  capital 
ratio.  There  is  no  substantive  economic, 
difference  between  a  cash-out  merger 
(fully  addressed  in  the  proposal)  and 
asset/liability  growth  of  an  equivalent 
amount  in  terms  of  the  increase  in  the 
leverage  of  the  resulting  institution. 

The  Board  recognizes,  however,  that 
the  existing  regulatory  and  supervisory 
policies  on  growth,. restricting  the 
growth  of  insolvent  and  troubled 
institutions,  as  well  as  requiring 
sufficient  capitalization  of  all  new 
growth,  address  many  of  the  supervisory 
difficulties  that  the  Board  has 
experienced  in  the  past  with  regard  to 
rapid  growth.  Furthermore,  FIRREA  is 
expected  to  provide  the  Board  with  an 
explicit  statutory  mandate  and  authority 
to  restrict  the  growth  of  any  insured 
savings  association  that  is  not  meeting 
applicable  regulatory  capital 
requirements.  The  Board's  successor 
agency  will  need  to  implement  this 
authority  in  a  comprehensive  regulatory 
fashion,  which  cannot  be  done  at  this 
time  because  the  legislation  has  not 
been  finalized. 

Because  of  the  many  issues  that  will 
arise  in  the  context  of  amending  the 
Board's  growth  regulations  and  policies 
and  the  desire  of  the  Board  to  keep  this 
proposal  simple  in  order  to  issue  it  in  an 
expeditious  manner,  the  Board  is  not 
proposing  to  address  growth  issues  at 
this  time.  The  Board,  however,  expects 
to  incorporate  growth  in  a  consistent 
fashion  with  this  proposed  policy  after 
FIRREA  becomes  law  and  requests 
comment  on  the  appropriate  regulatory 
interrelationship  between  growth  and 
capital  distributions  in  the  post-FIRREA 
era. 

Second,  the  Board  solicits  comment 
on  what  other  types  of  capital 
distributions  should  or  should  not  be 
encompassed  under  the  same  approach, 
either  explicitly  in  this  regulation  or  by 
providing  the  discretion  for  the  Board  or 
its  designee  to  make  a  subsequent 
finding  that  an  activity  constitutes  a 
capital  distribution  that  should  be 
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subiect  to  this  regulation.  The  Board 
also  speciflcalTy  seeks  comment  oa 
whether  contributions  to  employee  stock 
ownenhip  plana,  became  of  their 
potential  effect  on  ingtitiitions'  capital 
and  ^he  distrtbation  to  the  employees, 
officers,  and  dirsctora  of  insured 
institutions'  capital,  warrant  separate 
express  treatment  under  this  proposed 
regulation. 

Third,  the  Board  also  seeks  comment 
on  whether  preferred  stock  dividends 
should  be  treated  differently  under  this 
proposed  rule,  particularly  in  light  of 
insured  institutions'  conunitments  to  pay 
dividends  and  to  accumulate  unpaid 
dividends  on.  existing  classes  of 
preferred.  If  insured  institutions  were 
unable  because  of  this  proposed  rule  to 
pay  preferred  stock  dividends,  to  what 
extent  would  this  require  insured 
institutions  to  violate  the  terms  of  their 
issued  preferred  stock  and  expose  such 
institutions  to  liability  or  immediate 
acceleration?  Also,  would  such  action 
generate  undue  concern  and  negative 
market  perceptions  resulting  in 
impairment  of  such  institutions'  market 
access?  These  matters  present 
signiricant  problems  and  the  Board  asks 
for  comment  on  the  appropriate  method 
of  dealing  with  these  issues  in  its  final 
rule. 

Finally,  from  a  supervisory 
standpoint,  the  Board  seeks  comment  on 
whether  there  is  any  need  for 
supervisory  concern  if  tier  1  institutions 
that  make  capital  distributions  early  in  a 
calendar  year  subsequently  suffer  losses 
during  the  calendar  year  that  causes 
their  net  capital  to  fall  below  one-half  of 
their  surplus  capital  ratio  at  the 
beginning  of  the  calendar  year  plus  one- 
half  of  their  earnings  during  the 
calendar  year.  The  proposal  does  not 
expressly  prohilrit  a  tier  1  institution's 
net  capital  from  falling  below  one-half 
of  its  surplus  capital  ratio  at  the 
beginning  of  the  period  (plus  one-half  of 
earnings  year-to-date),  but  dbes  prohibit 
further  capital  distributions  if  the 
institution's  net  capital  is  at  or  below 
this  level  on  a  current  or  pro  forma 
basis.  Should  the  Board,  however, 
require  institutions  to  wait  until  later  in 
a  calendar  year  to  make  capital 
distributions  or  only  permit  capital 
distributions  early  in  a  calendar  year 
deemed  by  the  insured  institution  to  be 
consistent  with  their  projections  of  net 
income/ losses  during  the  coming  year? 

VI.  Solicitation  of  Comment  on 
Alternative  Approaches 

In  addition  lo  seeking  comment  on 
specific  aspects  of  this  proposal,  the 
Board  also  requests  commenters  to 
address  the  merits  of  adopting 
alternative  approaches  to  this  proposal. 


One  such  alternative  has  been  used 
previously  in  imposiag  conditions  to  the 
approval  of  certain  bolding  company 
applications.  This  option  utilizes  a 
sliding-scale  approach  based  on  an 
institution's  capital  instead  of  the  tiered 
approach  herein  proposed. 

Under  one  form  of  sliding-scale 
system,  an  instltutioa  would  be  allowed 
to  declare  and  pay  dividends  up  to  50 
percent  of  its  net  income  for  any  quarter 
if  the  institution  has  regulatorv  capital 
at  least  equal  to  its  regulatory  capital 
requirement.  If  the  institution's 
regulatory  capital  is  greater  than  or 
equal  to  its  fully  phased-in  regulatory 
capital  requirement  and  its  GAAP 
capital  is  greater  than  or  equal  to  8 
percent  of  total  liabilities,  the  institution 
would  be  permitted  to  declare  and  pay 
dividends  up  to  75  percent  of  its  net 
income  for  any  quarter.  If  the 
institution's  regulatory  capital  is  greater 
than  or  equal  to  its  fally  phased-in 
regulatory  capital  requirement  plus  2 
percent  of  total  liabiKties  and  its  GAAP 
capital  is  greater  than  or  equal  to  6 
percent  of  total  liabilities,  then  the 
institution  would  be  permitted  to 
declare  and  pay  dividends  up  to  90 
percent  of  its  net  income  for  any  quarter. 

The  ability  to  declare  and  pay 
dividends  under  the  foregoing  approach 
would  be  subject  to  a  "rolling"  four- 
quarter  period  test  of  dividends  paid 
and  net  income.  Dividends  declared  and 
paid  m  any  quarter  would  not  only  be 
limited  to  the  net  income  of  the  quarter 
but  would  be  aggregated  with  the 
dividends  and  net  income  from  the  three 
immediately  preceditrg  quarters.  In  no 
event  would  the  institution  be  permited 
to  declare  and  pay  dividends  that  would 
reduce  its  capital  below  its  minimum 
regulatory  capital  requirement.  The 
Board  requests  comment  on  whether 
adoption  of  such  a  sliding  sr:ale 
approach  applied  to  all  capital 
distributions  would  provide  greater 
protection  to  the  FSUC  and  would 
provide  greater  enhaificement  of  the  safe 
and  sound  operation  of  insured 
institutions  than  the  tiered  approach 
proposed  herein. 

Another  alternative  to  the  proposal 
would  make  further  distinctions 
between  the  limitations  on  capital 
distributions  for  tier  2  and  tier  3 
institutions.  For  example,  a  tier  2 
institution  could  be  allowed  to  make 
r.ggregale  capital  distributions  during 
any  calendar  year  up  to  50  percent  of  its 
net  income  for  the  calendar  year  without 
application.  (This  standard,  if  adopted, 
would  also  be  available  as  an 
alternative  for  tier  1  Institutions.)  The 
Board  could  also  permit  tier  2 
institutions  to  pay  dividends  on  new 


classes  of  stock  issued  by  the  institution 
to  raise  capital  without  having  to  submit 
an  application.  Srnee  the  Board  is 
unclear  on  the  besf  metftod  of 
implementing  this  option,  if  adopted, 
[i.e.,  Class  B  comnron  stock,  spedal 
classes  of  preferred),  it  requests 
comment  on  die  optimaF  approach. 
Finally,  onder  either  of  these 
alternatives,  instrtutfona  qualifying  as 
tier  3  institutions  on  either  a  current  or 
pro  forma  basis  would  still  generally  be 
prohibited  from  making  capital 
distributions,  but  could  be  authorized  to 
make  such  capital  distribntions  m  rare 
instances  upon  receiving  supervisory 
approval  of  their  waiver  applications. 

The  Board  is  also  coniidering  options 
eliminating  either  the  50%  of  net  income 
restriction  or  aQ  restrictions  on  capital 
distributions  by  tier  1  institutions  that 
are  in  compliance  with  their  fully 
phased-in  requirements  Immediately 
prior  to  and  after  the  proposed  capital 
distributions.  The  Board  strongly  urges 
all  interested  persona  to  comment  on  the 
foregoing  specific  provisions  and 
alternative  approaches,  i 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603. 
the  Board  is  providing  the  following 
initial  regulatory  flexibility  analysis: 

1.  Reasons,  objectives  and  legal  basis 
underlying  the  proposed  rule.  'These 
elements  are  incorporated  above  in 
SUPPLEMENTARY  INFORMATION. 

2.  Small  institutions  to  which  the 
proposed  rule  would  apply.  The  Small 
Business  Administration  defines  a  small 
financial  institution  as  "a  commercial 
bank  or  savings  and  loan  association, 
the  assets  which,  for  the  preceding  fiscal 
year,  do  not  exceed  $100  million."  13 
CFR  121.13(a)(1988).  Therefore,  small 
entities  to  which  the  praposed  rule 
applies  are  the  1,651  insered  institutions 
that  had  assets  totaling  $100  million  or 
less  as  of  December  31. 1987. 

3.  Impact  of  thepropo$ed  rule  on 
small  entities.  The  propesed  rule  would 
not  have  a  substantial  impact  on  small 
insured  institutions  and  would  apply 
uniformly  to  all  insived  bistitutions. 

The  rule  would  not  impose  any 
unnecessary  financial,  recordkeeping  or 
administrative  burden  on  smalt  insured 
institutions. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  duplicate,  overtap.  or  conflict  with 
this  proposal. 

5.  Alternatives  to  the  proposed  rule. 
The  Board  is  not  aware  of  any 
alternatives  that  would  be  less 
burdensome  than  the  proposed  rule  in 
addressing  the  concerns  expressed  In 


Federal  Register  /  Vol.  54.  No.  158  /  Thursday.  August  17.  1989  /  Proposed  Rules 


the  SUPPLEMENTARY  INFORMATION  set 
forth  above.  The  Board,  however, 
specifically  requests  comment  on 
appropriate  alternatives  to  this 
proposed  rule. 

List  of  Subjects  in  12  CFR  Part  563  and 
563b 

Bank  deposit  insurance.  Currency, 
Investments,  Reporting  and 
recordkeeping  requirements,  Savings 
and  loan  associations.  Securities. 

Accordingly,  the  Board  hereby 
proposes  to  amend  parts  563  and  563b, 
Subchapter  D.  Chapter  V,  Title  12,  Code 
of  Federal  Regulations,  as  set  forth 
below: 

SUBCHAPTER  D-FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATIONS 

1.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1, 47  Stat.  72S,  as  amended 
(12 U.S.C.  1421  et seq);  sec.  5A,  47 Stat  727, 
as  added  by  sec  1, 64  Stat.  256,  as  amended 
(12  U.S.C.  1425a);  sec.  S&  47  StaL  727,  as 
added  by  tec.  4, 80  StaL  824,  as  amended  (12 
U.S.C  1425b);  sec.  17, 47  Stat  736.  as 
amended  (12  U.S.C  1437);  sea  2. 46  Stat  128, 
as  amended  (12  U.S.C.  1462);  sec.  5, 48  Stat 
132,  88  amended  (12  U.S.C.  1464);  Sees.  401- 
407, 46  Stat.  1255-1260,  as  amended  (12  U.S.C. 
1724-1730):  aec  406, 82  Stat  5,  as  amended 
(12  U.S.C.  1730a);  sec.  1204, 101  SUt  662  (12 
U.S.C.  3806);  Reorg.  Plan  No.  3  of  1947. 12  PR 
4981.  3  CFR.  1943-1946  Comp.,  p.  1071. 

2.  Amend  part  563  by  adding  a  new 
§  563.48  to  read  as  follows: 

§563.48   Capltai  distributions. 

(a)  Definitions:  (1)  Capital  distribution 
means: 

(i)  Any  dividend  paid  or  other 
distribution  (including  but  not  limited  to. 
a  liquidating  distribution)  made  on  or 
with  respect  to  any  shares  of  an  insured 
institution,  but  not  including  a  dividend 
consisting  of  shares  of  the  insured 
institution; 

(ii)  Any  payment  made  by  an  insured 
institution  to  repurchase,  redeem,  retire 
or  otherwise  acquire  any  of  its  shares; 

(iii)  Other  distributions  charged 
against  the  capital  accounts  of  an 
insured  institution; 

(iv)  Any  payments  to  shareholders  of 
an  insured  institution  by  an  acquiring 
insured  institution  to  acquire  ownership 
of  the  insured  institution,  other  than 
distributions  of  shares  of  the  acquiring 
insured  institution; 

(v)  Other  types  of  transactions 
determined  by  the  Board  to  entail  the 
payout  of  capital  by  an  insured 
institution. 

(2)  Net  capital  means  components  of 
capital  acceptable  under  generally 
accepted  accounting  principles  ("GAAP 


Capital")  plus  qualifying  subordinated 
debt  and  redeemable  preferred  stock. 

(3)  Shares  means  common  and 
preferred  stock;  any  securities 
convertible  into  such  stock;  and  any 
options,  warrants,  or  other  rights  for  the 
acquisition  of  such  stock. 

(4)  Surplus  capital  ratio  means  the 
percentage  by  which  an  institution's  net 
capital-to-assets  ratio  exceeds  the  ratio 
of  its  fully  phased-in  capital  requirement 
to  its  assets. 

(5)  Tier  1  institution  means  an  insured 
institution  that: 

(i)  Has  net  capital  iounediat^ly  prior 
to,  and  on  a  pro  forma  basis  after  giving 
effect  to,  a  proposed  capital  distribution 
that  is  equal  to  or  greater  than  the 
amount  of  its  fully  phased-in  capital 
requirement  under  {{  563.13,  563.14,  and 
563.14-1  of  this  part  as  reported  on  its 
quarterly  reports  to  the  Board  ("fully 
phased-in  capital  requirement")  and 

(ii)  Whose  most  recent  composite 
MACRO  rating  in  one  of  the  top  two 
categories  of  the  MACRO  system. 

(6)  Tier  2  institution  means  an  insured 
institution  that  has  net  capital 
immediately  prior  to,  and  on  a  pro  forma 
basis  after  giving  effect  to,  a  proposed 
capital  distribution  that  is  equal  to  or  in 
excess  of  its  minimum  regulatory  capital 
requirement  under  S  S  563.13,  563.14,  and 
563.14-1  of  this  part  as  reported  on  its 
quarterly  reports  to  the  Board 
("minimum  regulatory  capital 
requirement"),  but  that  either 

(i)  Has  net  capital  immediately  prior 
to.  or  on  a  pro  forma  basis  after  giving 
effect  to.  a  proposed  capital  distribution 
that  is  less  than  the  amount  of  its  fully 
phased-in  capital  requirement;  or 

(ii)  Has  net  capital  equal  to  or 
exceeding  its  fully  phased-in  capital 
requirement,  but  whose  most  recent 
composite  MACRO  rating  is  not  in  one 
of  the  top  two  categories  of  the  MACRO 
system. 

(7)  Tier  3  institution  means  an  insured 
institution  that  has  net  capital 
immediately  prior  to,  and  on  a  pro  forma 
basis  after  giving  effect  to,  a  proposed 
capital  distribution  that  is  less  than  the 
amount  of  its  minimum  regulatory 
capital  requirement. 

(b)  Limits  on  capital  distribution— {l) 
Tier  1  Institution.  A  tier  1  institution  is 
authorized  to  make  capital  distributions 
during  a  calendar  year  iqj  to  the  amount 
that  would  reduce  its  surplus  capital 
ratio  to  less  than  one-half  of  its  surplus 
capital  ratio  at  the  begirming  of  the 
calendar  year  as  adjusted  to  reflect  its 
net  income  to  date  during  the  calendar 
year.  Any  additional  capital 
distributions  during  the  calendar  year 
require  prior  written  approval  of  the 
institution's  Principal  Supervisory  Agent 
("PSA")  arid  the  concurrence  of  die 


Office  of  Regulatory  Activities  ("ORA"). 
Any  institution  violating  this  provision 
would  need  approval  by  its  PSA  and  the 
concurrence  of  ORA  to  engage  in  any 
activity  during  the  currefit  or  subsequent 
calendar  year  that  would  further  reduce 
its  surplus  capital  ratio. 

(2)  Tier  2  Institution.  A  tier  2 
institution  shall  not  make  capital 
distributions  unless  approval  is  granted 
pursuant  to  paragraph  (e)  of  this  section. 

(3)  Tier  3  Institution.  A  tier  3 
institution  is  not  authorized  to  make  any 
capital  distributions. 

(4)  No  insured  institution  may  make  a 
capital  distribution  prohibited  by  any 
statute  or  regulation,  including  but  not 
limited  to  §  563b.3(g)  of  this  part,  or 
prohibited  by  any  agreement  entered 
into  by  the  institution  with  the 
Corporation  or  its  designee,  unless: 

(i)  With  respect  to  5  563b.3(g). 
approval  is  granted  under  part  563b,  or 

(ii)  With  respect  to  other  limitations, 
prior  approval  is  granted  pursuant  to 
paragraph  (e)  of  this  section. 

(c)  Notice  of  capital  distribution.  All 
insured  institutions  must  file  either  an 
application  or  a  notice  with  their 
Principal  Supervisory  Agent  prior  to 
making  capital  distributions.  All  insured 
institution  subsidiaries  of  savings  and 
loan  holding  companies  must  comply 
with  the  notice  provisions  of  §  584.5 
prior  to  paying  dividends.  All  tier  1 
institutions  are  required  to  provide 
written  notice  to  their  PSAs  no  less  than 
ten  calendar  days  prior  to  the  making  of 
a  capital  distribution.  This  notice 
requirement  is  satisfied  by  compliance 
with  S  584.5.  Finally,  the  notice 
requirements  under  S  584.5  may  also  be 
satisfied  by  the  filing  of  applications 
required  for  capital  distributions  by  tier 
1  institutions  wishing  to  exceed  the 
limits  of  this  regulation  or  tier  2 
institutions,  if  filed  no  less  than  30  days 
before  making  the  proposed  capital 
distribution. 

■  (d)  Corporate  reorganizations.  The 
tiered  limits  set  forth  above  in 
paragraph  (b)  of  this  section  shall 
control  any  direct  or  indirect 
distributions  of  capital  to  affiliates  in 
connection  with  corporate 
reorganizations. 

(e)  Exceptions.  (1)  The  Corporation  is 
authorized  to  approve  or  deny 
exceptions  from  the  limitations  of 
paragraphs  (b)(1).  (b)(2),  or  (d)  of  this 
section  upon  written  application  by  an 
institution  setting  forth  good  cause  why 
such  an  exception  would  not  be 
detrimental  to  the  safe  and  sound 
operation  of  the  institution  or  protection 
of  the  deposit  insurance  system. 

(2)  An  institution  under  a  more 
restrictive  dividend  agreement  than  that 
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contained  in  this  rule  may  elect  to 
comply  with  the  standards  of  this 
section  in  lieu  of  the  dividend  agreement 
entered  into  prior  to  [effective  date  of 
the  regulation].  An  institution  making 
such  an  election  shall  submit  a  written 
notice  of  this  election  to  its  PSA.  If  the 
PSA  does  not  object  within  30  calendar 
days  of  receipt  of  the  notice  of  election, 
the  institution  will  thereafter  be  subject 
to  the  provisions  of  this  section. 

(3)  Delegations  of  authority,  (i)  The 
Principal  Supervisory  Agent,  or 
designee,  acting  pursuant  to  delegations 
of  authority  by  the  Board  and  guidelines 
issued  by  ORA.  is  authorized  to  approve 
or  deny  exceptions  from  the  limitations 
of  paragraphs  (b](l}  and  (b](2]  of  this 
section  when  requested  alone,  or  in 
connection  with  applications  for  which 
the  PSA,  or  designee,  has  delegated 
authority.  The  guidelines  issued  by  ORA 
will  specifically  direct  the  PSA,  or 
designee,  to  consider  favorably 
applications  for  approval  to  pay 
dividends  by  tier  2  institutions  making 
new  stock  issuances  to  raise  their 
capital  levels  and  who  are  making 
significant  and  rapid  progress  toward 
meeting  their  fully  phased-in  capital 
requirements.  The  guidelines  shall  direct 
supervisory  staff  on  the  appropriate 
supervisory  action  to  take  for  violations 
of  this  regulation. 

(ii)  ORA  is  authorized: 

(A)  To  approve  or  deny  exceptions 
from  the  hmitations  of  paragraphs  (b)(l], 
(b)(2)  and  (d)  of  this  section,  unless  the 
application  involves  a  significant  issue 
of  law  or  policy  and 

(B)  To  condition  approval  of  any 
application  not  involving  an  issue  of  law 
or  policy  upon  an  institution  entering 
into  a  capital  distribution  agreement 
with  individually  designed  provisions 
differing  from  the  provisions  of  this 
section  if  determined  by  ORA  to  be 
necessary  to  preserve  the  safe  and 
sound  operation  of  the  insured 
institution  and  to  protect  the  deposit 
insurance  system. 

PART  563b-CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

3.  The  authority  citation  for  part  563b 
continues  to  read  as  follows: 

Authority:  Section  5A.  47  Stat.  727,  as 
added  by  section  1,  64  Stat.  256,  as  amended 
(12  U.S.C.  1425a);  sec.  17,  47  Stat.  736,  as 
amended  (12  U.S.C.  1437);  sections  2,  5.  48 
Stat.  128, 132.  as  amended  (12  U.S.C.  1462; 
1464).  sections  401-403,  405-407.  48  Stat. 
1255-1257, 1259-1260.  as  amended  (12  U.S.C. 
1724-1728, 1728-1730):  section  408.  82  Stat.  5, 
as  amended  (12  U.S.C.  1730a);  sees.  3, 12-14. 
23.  48  Stat.  882,  892,  894-895.  901.  as  amended 
(15  U.S.C.  78c,  1-n.  w);  Reorg.  Plan  No.  3  of 
1947, 12  FR  4981.  3  CFR  1943-48  Comp..  p. 
1071. 


4.  Section  §  563b.8  is  amended  by 
revising  paragraph  (g)(2)  and  by 
removing  paragraph  (g)(3)  and 
redesignating  para^-aph  (g)(4)  as  the 
new  paragraph  (g)(3)  to  read  as  follows: 

§  563b.3    General  principlet  for 
conversions. 

•        *        *        *    j    * 

(g)  Restrictions  oti  repurchase  of  stock 
and  payment  of  dividends.    *  *  * 

(2)  No  converted  insured  institution 
shall  declare  or  pay  a  dividend  on.  or 
repurchase  any  of,  Its  capital  stock  if  the 
effect  thereof  woulti  cause  the 
regulatory  capita!  of  the  converted 
insured  institution  to  be  reduced  below 
the  amount  required  for  its  liquidation 
account.  Any  dividend  declared  or  paid 
on,  or  repurchase  of.  a  converted 
insured  institution's  capital  stock  also 
shall  be  in  compliance  with  §  563.48  of 
this  subchapter. 


***** 


By  the  Federal  Honje  Loan  Bank  Board. 
fohn  F.  Ghizzoni, 
Assistant  Secretary. 
|FR  Doc.  89-19176  Filed  8-16-89;  8:45  am] 

BILUNG  CODE  6720-01-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

(Docket  No.  89-NM-132-AD) 

Airworthiness  Directives;  Boeing  of 
Canada  Ltd.,  de  Havilland  Division, 
Model  DHC-8-100  Series  Airplanes, 
Serial  Numt>ers  3  Ttirough  119, 
Inclusive,  Equipped  With  Eldec 
Proximity  Switch  Electronic  Control 
Unit  (PSEU),  Part  Number  8-410-03  or 
8-410-04 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  series  airplanes. 
which  currently  requires  a  revision  of 
the  Airplane  Flight  Manual  (AFM)  to 
include  a  pre-flight  check  of  the  nose- 
gear  cockpit  indication  system,  and 
repair,  if  necessary,  in  order  to  preclude 
the  possibility  of  the  system  indicating 
an  erroneous  nose  gear  position.  This 
proposal  would  require  modification  of 
the  landing  gear  control  system  which 
would  terminate  the  need  for  the  pre- 
flight  procedures  required  by  the 
existing  AD.  This  proposal  is  prompted 
by  the  developmerf  of  a  modification 


which  includes  certain  wiring  changes  to 
make  the  operation  of  the  landing  gear 
selector  valve  and  the  opening  of  the 
landing  gear  doors  independent  of  the 
Proximity  Switch  Electronic  Unit. 
DATES:  Comments  must  be  received  no 
later  than  October  6, 1989. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
132-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  of  Canada  Ltd.,  de 
Havilland  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Standardization 
Branch,  9010  East  Marginal  Way  South, 
Seattle,  Washington. 
FOR  FURTHER  INFORMAnON  CONTACT: 
Mr.  C.  Kallis,  New  Yoiic  Aircraft 
Certification  Office,  ANE-173,  FAA, 
New  England  Region,  181  South  Franklin 
Avenue.  Room  202,  Valley  Stream,  New 
York,  11581;  telephone  (516)  791-6427. 
Mailing  address:  FAA.  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966.  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  dale  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
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must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-132-AD."  The  . 
post  card  will  be  date/time  stamped  and 
leturned  to  the  commenter. 

Discussion 

On  February  26, 1988,  the  FAA  issued 
AD  88-03-51,  Amendment  39-5868  (53 
FR  7348;  March  8, 1988),  applicable  to  de 
Havilland  Model  DHC-8  series 
airplanes,  which  requires  a  revision  to 
the  Airplane  Flight  Manual  (AFM)  to 
include  a  pre-flight  check  procedure  of 
the  nose-gear  cockpit  indication  system, 
and  repair,  if  necessary.  That  action  was 
prompted  by  a  report  of  a  fault 
identified  in  the  Proximity  Switch 
Electronic  Control  Unit  (PSEU),  which 
can  result  in  failure  of  the  nose-gear  to 
extend  and  an  incorrect  gear  position 
indication  in  the  cockpit. 

Since  issuance  of  that  AD,  de 
Havilland  has  issued  Service  Bulletin  &- 
32-70,  Revision  A,  dated  September  16. 
1988,  which  describes  procedures  for 
modification  of  the  wiring  of  the 
landing-gear  control  system,  making  the 
operation  of  the  landing  gear  selector 
valve  and  opening  of  the  landing  gear 
doors  independent  of  the  PSEU.  This 
modification,  if  accomplished, 
terminates  the  need  for  the  pre-flight 
procedure  for  the  nose-gear  cockpit 
indication  system.  Transport  Canada 
has  issued  Canadian  Airworthiness 
Directive  CF-8&-02R2  addressing  this 
subject. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  an  AD  is  proposed  which 
would  revise  AD  88-03-51  to  require 
modification  of  the  landing  gear  control 
system  in  accordance  with  the  service 
bulletin  previously  described. 

The  applicability  statement  has  been 
changed  to  identify  special  serial 
numbers  of  the  affected  airplanes.  The 
FAA  has  determined  that  the 
modification  of  the  wiring  of  the 
landing-gear  control  system  was 
incorporated  during  manufacture  on 
airplanes  having  Serial  Number  120  and 
higher. 

It  is  estimated  that  42  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD. 
that  it  would  take  approximately  40 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
The  modification  kits  will  be  provided 
by  the  manufacturer  at  no  cost  to  the 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $67,200. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 


on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983):  and  14  CFR  11.89. 

{39.13    [Amended] 

2.  By  revising  AD  88-03-51, 
Amendment  39-5868  (53  FR  7348;  March 
8, 1988),  as  follows: 

De  Havilland  Aircraft  Co.  of  Canada,  a 
Division  of  Boeing  of  Canada.  Ltd.: 

Applies  to  de  Havilland  Model  DHC-S- 
101  and  -102  series  airplanes.  Serial 
Number  3  through  119.  inclusive, 
equipped  with  Eldec  Proximity  Switch 
Electronic  Control  Unit  (PSEU),  P/N  8- 
410-03  or  8-410-04,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 
To  preclude  the  possibility  of  the  nose  gear 
cockpit  indication  system  indicating 
erroneous  nose  gear  position,  accomplish  the 
following; 

A  Within  24  hours  after  March  25, 1988 
(the  elective  date  of  Amendment  39-5868). 
add  the  following  to  the  Limitations  Section 
of  the  Airplane  Flight  Manual  (AFM)  and 
notify  all  crew  members.  This  may  be 
accomplished  in  inserting  a  copy  of  this  AO 
in  the  AFM: 


1.  Perform  the  following  check  prior  to  each 
flight:  This  check  is  to  \x  performed  even 
when  the  airplane  is  being  operated  with  the 
anti-skid  inoperative  under  the  minimum 
equipment  list: 

a.  Anti-skid  switch — "OFF' 

b.  Anti-skid  switch — "ON" 

c.  Check  that  inboard  and  oulx>ard  anti- 
skid caution  lights  illuminate,  and  then 
extinguish  within  6  seconds.  Should  the  lights 
fail  to  function  as  noted  alxive.  dispatch  is 
prohibited  until  maintenance  actioa  clean 
the  fault. 

2.  While  performing  the  'After  Take  Off 
and  'Approach'  procedures: 

a.  Monitor  the  landing  gear  indication 
system  during  landing  gear  retraction  and 
extension. 

b.  If  there  ia  any  irregularity  in  gear 
indication  or  operation  at  any  time 
throughout  the  filght,  the  gear  must  l>e 
confirmed  down  and  locked  using  the 
alternate  down-lock  verification  system, 
irrespective  of  gear  down  and  locked  (green) 
indication  on  the  normal  landing  gear 
indicating  system. 

B.  Any  in-flight  landing  gear  irregularity 
must  be  corrected  after  landing  by 
maintenance  action  prior  to  further  flight 

C.  Within  60  days  after  the  effective  date  of 
this  amendment,  modify  the  landing  gear 
control  system,  in  accordance  with  Service 
Bulletin  8-32-70,  Revision  A,  dated 
September  16. 1988.  This  modification 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  A.  and  B.  of  this 
AD,  and  the  revised  operating  procedures 
may  be  removed  from  the  AFM. 

D.  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
New  York  Aircraft  Certification  Office.  FAA. 
New  England. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Standardization  Branch,  ANM-113. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  of  Canada  Ltd,  de 
Havilland  Division,  Garratt  Boulevard. 
Downsview,  Ontario  M3K 1Y5,  Canada. 
These  documents  may  be  examined  at 
the  FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  FAA,  New  England 
Region,  New  York  Aircraft  Certificatioa 
O^ice,  181  South  Franklin  Avenue, 
Room  202.  Valley  Strrnm,  New  York. 
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Issued  in  Seattle,  Washington,  on  August  7, 
1988. 
Danell  M,  Padvnon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  89-19281  Filed  8-16-89:  8:45  am] 
BtLUNO  CODE  4910- 13-M 


14  CFR  PurX  39 

(Docket  Na  89-NM-139-AD] 

AirworthineM  Directives;  Boeing 
Model  767  Series  Airplanes 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series'airplanes,  which  would  require 
replacement  of  aluminum  brake  control 
shafts  with  steel  shafts.  This  proposal  is 
prompted  by  reports  of  fractures  of 
aluminum  shafts  on  Boeing  Model  757 
series  airplanes.  The  Model  767  is 
similar  to  the  Model  757  in  this  area. 
This  condition,  if  not  corrected,  could 
result  in  partial  or  complete  loss  of 
braking  on  one  side  cf  the  airplane  and, 
potentially,  complete  less  of  braking  on 
the  airplane. 

OATCt:  Comments  must  be  received  no 
later  than  October  6, 1989. 
ADDRCSSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
13&-AD,  17900  Pacific  Highway  South. 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  M.  Herron,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1949.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle.  Washington  98168. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  reoeived  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  "Hie  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipts  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-139-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  There  have  been  several 
occurrences  of  aluminum  brake  metering 
valve  actuation  shafts  failing  on  Boeing 
Model  757  series  airplanes.  The  cause  of 
these  failures  was  determined  to  be  due 
to  fatigue  of  the  shafts.  This  condition,  if 
not  corrected,  could  result  in  partial  or 
complete  loss  of  braking  on  one  side  of 
the  airplane  and,  potentially,  complete 
loss  of  braking  on  the  airplane. 

On  June  8, 1989,  tfie  FAA  issued  AD 
89-13-08,  Amendment  39-6241  (54  FR 
26022;  )une  21, 1989),  to  require  the 
replacement  of  aluminum  shafts  with 
steel  shafts  on  the  Model  757  series 
airplanes. 

The  PAA  has  determined  that  a 
similar  unsafe  condition  may  exist  on 
Boeing  Model  767  series  airplanes 
because  certain  Model  767  airplanes  are 
equipped  with  aluminum  brake  metering 
valve  module  shafts  similar  to  those  on 
the  Model  757. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-32-0081, 
dated  April  27, 1989,  which  describes  the 
replacement  of  the  aluminum  brake 
metering  valve  module  shaft  with  steel 
shafts. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  the  replacement  of 
aluminum  brake  metering  valve  module 
shafts  with  steel  shafts  in  accordance 


with  the  service  bulletin  previously 
described. 

There  are  approximately  152  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  67  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Parts  are  estimated  at  $2,656  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $199,392. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  if  piomulgated,  will  not 
have  a  signiflcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  continued  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  b  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admmistrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  39-4  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12. 1983);  and  14  CFR  11.89. 


§39.13    [Amendedl 

2.  Section  39.13  is  aipended  by  adding 
the  following  new  airvforthiness 

directive: 
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Boeing:  Applies  to  Model  767  series  airplanes 
listed  in  Boeing  Service  Bulletin  767-32- 
0081,  dated  April  27, 1989,  cerlificated  in 
any  category.  Compliance  required 
within  the  next  750  landings  after  the 
effective  date  of  this  AD  or  prior  to  the 
accumulation  of  15.000  landings, 
whichever  occurs  later,  unless  previously 
accomplished. 
To  prevent  partial  loss  of  braking  and. 

potentially,  the  complete  loss  of  braking, 

accomplish  the  following: 

A.  Replace  aluminum  brake  metering  valve 
module  shafts  with  steel  shafts,  in 
accordance  with  Boeing  Service  Bulletin  767- 
32-0081,  dated  April  27, 1989. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office.  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  will  either  concur  or 
comment,  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

C.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
i.;.inufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  August  7, 
1989. 

Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  89-19282  Filed  8-16-89;  8:45  am] 
BIUINQ  CODE  4»1»-1HI 


14  CFR  Part  39 

[Docket  No.  89-NM-145-AO] 

AlrwortttlneM  Directivee;  Boeing 
Model  757  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to  adopt 
a  new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  757  series 
airplanes,  which  would  require 
modification;  one-time  and  periodic 
inspections;  and  repair,  if  necessary,  of 


passenger  doors  to  ensure  proper 
operation  of  the  emergency  power  assist 
door  opening  system.  This  proposal  is 
prompted  by  reports  of  fractured 
emergency  power  assist  triggers.  This 
condition,  if  not  corrected,  could  result 
in  an  inoperative  emergency  power 
assist  door  opening  system  during  an 
emergency  evacuation. 
DATES:  Comments  must  be  received  no 
later  than  October  10, 1989. 
ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate,  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No,  89-NM- 
145-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region,  Transport 
Airplane  Directorate,  17900  Pacific 
Highway  South,  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office. 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Pliny  Brestel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S;  telephone 
(206)  431-1931.  Mailing  address:  FAA, 
Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  C-68966,  Seattle, 
Washington  98168. 
SUPPLEMENTARY  INFORMATION: 
Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 


must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-145-AD."  The 
post  card  will  be  dale/time  stamped  and 
returned  to  the  commenter. 

Discussion:  Several  operators  of 
Boeing  Model  757  airplanes  have 
reported  instances  in  which  the  trigger 
for  a  passenger  door  emergency  power 
assist  system  had  fractured. 
Investigation  has  revealed  that  trigger 
fractures  or  damage,  resulting  from 
torsional  overload,  may  be  caused  by 
interference,  sticking,  or  binding  of  the 
trigger  mechanism.  It  appears  that 
sticking  or  binding  of  the  spring 
cylinder,  a  part  of  the  trigger 
mechanism,  contributes  to  damaged 
trigger  forks.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
trigger  mechanism  to  activate  the  power 
assist  reservoir  and,  subsequently, 
render  the  door  emergency  power  assist 
opening  system  inoperative  when 
required  during  an  emergency 
evacuation. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-52-0042. 
dated  March  30, 1989,  which  describes 
the  modification,  inspection,  and  repair 
ofcertain  passenger  doors  to  eliminate 
interference  with  the  emergency  power 
assist  trigger  mechanism;  periodic 
inspections  for  failed,  damaged,  or 
inoperative  parts  of  the  emergency 
power  assist  trigger  mechanism  and 
their  replacement  or  repair;  and  proper 
adjustment  of  the  emergency  lockout 
mechamism. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  modification, 
inspection,  and  rework,  if  necessary,  in 
accordance  with  the  service  bulletin 
previously  described. 

There  are  approximately  205  Model 
757  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  111  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  9 
manhours  per  airplane  to  accomplish  the 
initial  actions,  and  the  average  labor 
cost  would  be  $40  per  manhour.  Based 
on  these  figures,  the  total  initial  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $39,960.  It  is  estimated 
that  it  would  take  3  manhours  per 
airplane  to  accomplish  each  periodic 
inspection,  resulting  in  an  annual 
estimated  cost  impact  of  $28,640. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  go»eriimenl.  llKtefore. 
in  accordmoe  with  Execotive  Order 
12&12,  it  is  determined  that  this  proposal 
wouid  not  have  sufficient  Eederaltsm 
implications  to  warrant  the  preparation 
of  a  Federahtm  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  {!) 
is  not  a  "major  rule"  under  Executrve 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  Febraary 
26. 1»79);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Roles  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admrmstrator. 
the  Federal  Aviaticm  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 

PART  .HI    [AMCNDEDl 

1.  The  authority  citation  for  part  38 
continues  to  read  as  follows: 

Authority:  4fi  U.S.C  13S4(a).  1421  and  1423: 
49  U.S.C.  106(8)  (Revised  Pub.  L  97-449, 
January  12.  MS3):  and  14  CFR  11.W. 

§39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  oew  airwortiuness 
directive: 

Boaing:  Applies  to  Model  757  series 
airplanes,  at  listed  in  Boeing  Service 
BuHebn  757-52-0M2.  dated  March  3a 
1989  (hereafter  referred  to  as  the  Service 
Bulletin).  certifEated  is  any  category. 
CampUance  required  as  indicated,  unless 
previously  accomplished. 
To  ensure  passenger  door  power  assist 
opening  when  required  far  emergeacy 
evacuation,  accomplish  the  following: 

A.  For  airplanes  identified  in  the  Service 
Bulletin  as  Cnnip  1.  withm  the  next  350  ffight 
hours  after  the  effective  date  of  this  AD, 
accBnpbsh  the  toHowing  in  aocordance  with 
section  HL.  Part  iL.  of  the  Servioe  BoUetin. 
Any  interieaenoe  or  improper  deerance 
detected  as  a  sesult  of  the  required 
inspections  must  be  repaired  prior  lo  further 
flight,  in  accordance  with  the  Service 
Bulletin. 

1.  MtMMy  the  forward  right-hand  door. 

2.  Inspect  dR  doors  for  evidence  of 
interietenee  between  the  trigger  support 
housing  ami  the  upper  Innge  arm. 


3.  Inspect  all  doors  for  proper  clearance 
iwtween  the  power  assist  trigger  and  the  door 
and  fuselage  skin. 

B.  For  all  airplanes,  within  the  next  350 
flight  hours  after  the  effective  date  of  this  AD, 
and  thereafter  at  intervals  not  to  exceed  6 
months,  accomplish  the  following  inspections 
in  accordance  with  Section  III.,  Part  I.,  of  the 
Service  Bulletin.  Any  damage  or  improper 
adjustment  or  operatton  detected  as  a  result 
of  the  inspections  must  tie  repaired  prior  to 
further  flight,  in  accosdance  with  the  Service 
Bulletin. 

1.  Inspect  the  forward  doors  for  proper 
adjustment  of  the  lockout  mechanism  of  the 
door  emergency  power  assist  system. 

2.  Inspect  aR  passenger  door  emergency 
power  assist  triggers  for  wear  marks, 
damage,  or  fracture. 

3.  Inspect  trigger  spring  cylinders  for  proper 
operation. 

4.  Inspect  roller  ams  for  damage. 

C.  An  alternative  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMl),  who  will  either  concur  or 
comment  and  then  sand  it  to  the  Manager, 
Seattle  Aircraft  Certification  Office. 

D.  Special  fhght  petmits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operatt:  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 
Washington  98124.  Ti^eae  documents 
may  be  examined  9t  the  FAA. 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South,  Seattle.  Wasbingtoo,  or 
Seattle  Aircraft  Certification  Office. 
9010  East  Margmal  Way  South,  Seattle, 
Washington. 

Issued  in  Seattle,  Washington,  on  Augnst  6, 
1989. 

Darrell  M  Padaraon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certrficaiion  Service, 
[m  Doc.  89-19283  Piled  8-16-89;  8:45  am] 

BILUNO  CODC  SI10-13-1S 


14  CFR  Part  39 

[Dwim  Mb.  B9-MM-t41-M}] 


AirworthincM  DiPtctlv««  Boeing 
Modal  717  SoriM  MrplMMS 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Prcqwsed  rulemaking 
(NPRM). 


summary:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplaines.  wbick  currently 
requires  external  and  internal 
inspections  of  the  skin  at  fuselage  lap 
joints  and  stringer  17  for  cracks, 
corrosion,  and  delamination.  and  repair, 
if  necessary.  This  action  would  increase 
the  applicability  to  include  additional 
airplanes,  expand  the  definition  of 
terminating  action  for  one  group  of 
airplanes,  and  revise  tile  terminating 
action  requirements  for  the  skin  along 
stringer  17.  This  proposal  is  prompted  by 
the  discovery  that  the  Improved 
tearstrap  hot  bonding  process  occurred 
at  a  later  airplane  line  nimiber  than 
previously  determined.  This  condition,  if 
not  corrected,  could  result  in  rapid 
decompression  of  the  airplane. 

DATES:  Comments  mu*  be  received  no 
later  than  October  10, 1989. 

AODRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  the  Federal 
Aviation  Administratian,  Northwest 
Mountain  Region,  TraiKport  Airplane 
Directorate.  ANM-103,  Attention: 
Airworthiness  Rules  Docket  No.  89-NM- 
141-AD,  17900  Pacific  Highway  South, 
C-68%6,  Seattle,  Wasbingtoo  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  96124.  This  infcHmation 
may  be  examioed  at  the  FAA, 
Northwest  MouBtain  Region,  Transport 
Airplane  Directocate,  17900  Pacific 
Highway  South,  Seattle,  Wa^iogton,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South,  Seattle, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Barbara  J.  Mudrovich,  Air^aaie 
Branch,  ANM-120S:  tdephone  (206)  431- 
1927.  Mailing  address:  FAA,  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South,  0-68966,  Seattle.  Washington 
98168, 

SUPPIf  MENTARY  INFOflMATION: 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  orafgumente  as 
they  may  desire.  ComdHu^ctionfl  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  daplicate  to  ^ 
address  specified  above.  All 
communications  received  an  at  before 
the  closing  date  for  cotiments  specified 
above  will  be  considered  by  the 
Adminisrtrator  before  taking  action  on 
the  proposed  rale.  The  proposals 
contained  in  Ms  Notioe  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  the  substance  of  this 
proposal,  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
aknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89-NM-141-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussion:  On  October  27, 1988.  the 
FAA  issued  AD  88-22-11.  Amendment 
39-6059  (53  FR  44156;  November  1. 1988). 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  line  numbers  (L/N)  001 
through  464,  to  require  external  and 
internal  inspections  of  the  skin  at 
fuselage  lap  joints  and  stringer  17  for 
cracks,  corrosion,  and  delamination.  and 
repair,  if  necessary. 

That  action  was  prompted  by  reports 
of  extensive  cracking  occurring  at  cold 
bonded  lap  splices.  This  condition,  if  not 
corrected,  could  result  in  rapid 
decompression  of  an  airplane. 

Since  issuance  of  that  AD.  the 
manufacturer  has  advised  the  FAA  that 
incorporation  of  the  improved  tear  strap 
hot  bonding  technique  was  not 
accomplished  on  airplanes  beginning 
with  line  number  (L/N)  465.  as  originally 
stated.  After  a  review  of  the  airplane 
manufacturing  records,  operator  reports, 
and  results  of  a  manufacturer's 
inspection  program,  the  improved 
process  has  been  determined  to  have 
been  incorporated  at  L/N  520.  Therefore, 
the  applicability  of  AD  88-22-11  must  be 
expanded  to  also  include  airplanes  L/N 
465  through  L/N  519. 

Additionally,  changes  to  the 
terminating  requirements  for  inspection 
along  stringer  17  are  proposed  which 
reduce  the  area  for  tearstrap  bond 
assurance  to  one  bay  above  and  below 
the  stringer.  This  change  was  necessary 
due  to  the  different  failsafe 
characteristics  at  stringer  17  when 
compared  to  the  lap  joints. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  737- 
53A1039.  Revision  5.  dated  May  25. 1989. 
which  describes  inspection  and  repair 
procedures  for  Model  737  lap  joints. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  revise  AD  88-22-11  to 
expand  the  applicability  to  include 
additional  affected  airplanes.  This 


proposal  would  also  revise  the  existing 
AD  to  clarify  the  terminating  action 
requirements  for  late  line  number 
airplanes  and  revise  the  terminating 
action  requirements  for  the  skin  along 
stringer  17.  The  economic  and  regulatory 
burden  for  operators  of  airplanes,  line 
numbers  001  through  464,  would  not  be 
changed. 

Finally,  the  rule  would  be  revised  to 
include  reference  to  Revision  5  of  the 
applicable  Boeing  service  bulletin 
(described  above)  as  an  optional  service 
information  source  for  compliance  with 
the  requirements. 

There  are  approximately  55  additional 
Model  737  series  airplanes  of  the 
affected  design  in  the  woridwide  fleet.  It 
is  estimated  that  12  additional  airplanes 
of  U.S.  registry  would  be  affected  by  this 
amendment  that  it  would  take 
approximately  2.798  manhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
amendment  on  U.S.  operators  is 
estimated  to  be  $1,343,040. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
28. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  evaluation  prepared 
for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  3»-{AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983);  and  14  CFR  11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6059  (53  FR 
44156;  November  1, 1988),  AD  88-22-11. 
as  follows: 

Boeing:  Applies  to  Model  737  series 

airplanes,  line  numl>er  001  through  519. 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  rapid  decompression  of  the 
airplane,  accomplish  the  following: 

A.  For  airplanes  line  number  001  through 
291.  prior  to  the  accumulation  of  40,000 
landings,  or  within  10  calendar  days  after 
November  21, 1986  (the  effective  date  of 
Amendment  39-6059).  whichever  occurs  later. 
restrict  all  flight  operations  to  a  maximum 
cabin  pressure  differential  of  5.67  psi  until  the 
inspections  required  by  paragraph  B.I., 
below,  are  accomplished. 

B.l.  For  airplanes  line  number  001  through 
291,  within  the  next  1,500  landings  after 
November  21, 198a  or  prior  to  the 
accumulation  of  40,000  landings,  whichever 
occurs  later,  unless  previously  accomplished 
within  the  last  3,000  landings:  and  thereafter 
at  intervals  not  to  exceed  4,500  landings  or  15 
months,  whichever  occurs  first;  accomplish 
the  requirements  of  paragraph  C,  below, 
along  the  skin  at  all  fuselage  lap  joints 
between  BS  259  and  BS  1016. 

2.  At  the  initial  interval  indicated  in  Table 
1,  below,  unless  previously  accomplished 
within  the  last  4,000  landings,  accomplish  the 
requirements  of  paragraph  C,  t>elow,  along 
the  skin  at  stringer  (S)-17  between  BS  360 
and  BS  540  and  between  BS  727  and  BS  927. 

Table  1 


Airplane  line  No. 


001  tttrougti291. 


292  through  464. 


465  through  SIS.. 


Initial  Inspection 


Within  500  landings  after  No- 
V0mt>er  21,  1988  or  prior  to 
the  accumulation  oH  40,000 
larKiings,  lytiichever  occurs 
later. 

Within  500  landings  after  No- 
vember 21.  1988,  or  prior  10 
the  accumulation  oi  60,000 
landings  whichever  occurs 
later. 

Within  500  landinga  after  the 
effective  date  of  this  amend- 
ment, or  prior  to  the  accu- 
mutation  of  60,000  landings, 
whichever  occurs  later. 


Repeat  the  inspection  at  intervals  not  to 
exceed  4,500  landings  or  15  months, 
whichever  occurs  first. 

C  For  airplanes  identified  in  paragraphs 
B.I.  and  B.2.,  above,  remove  paint  with  an 
approved  chemical  stripper,  or  ensure  thai 
the  fastener  head  is  clearly  visible  and  that 
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no  more  than  2  coait  of  panil  are  on  the 
airplane  skin,  prior  to  the  inspections 
required  by  tbit  paragraph: 

1.  Perform  a  high  frequeacy  eddy  current 
inspection  for  cracks  along  the  upper  rivet 
line  at  the  \»p  jointa  and  aJang  boffa  rivet 
lines  at  S-T7,  la  accofdaitce  wHh  Boeing 
Service  BuDetia  737-S3A'M89,  Revision  4, 
dated  April  14. 1968.  or  Revision  S.  dated  May 
25. 1989,  or  Boeing  Service  Bnlletin  737-S3- 
1089,  Revision  1,  dated  October  13, 1986, 
accordingly. 

Nets:  No  credit  will  be  giveti  for  previotis 
inspections  accomplished  on  a  painted 
surface  where  the  fastener  head  was  not 
clearly  visible  or  *»here  more  than  2  coats  of 
paint  were  on  the  airplaTie  skin. 

2.  Pel  form  a  detailed  external  visual 
inspection,  asmg  adequate  lighting  for 
evidence  of  corrpsion  or  delamination. 
Inspect  for  smaU  cracks,  bulging  skin 
between  fasteners,  blistered  paint,  dished  or 
popped  rivet  heads,  or  loose  fasteners.  If 
evidence  of  corroaion  or  detmnination  is 
found,  prior  to  further  flight,  perform  a  low 
frequency  eddy  canent  iiMpection  for 
convBion  to  detennine  material  loas,  of  the 
entile  length  of  the  effected  panel,  in 
accordanoe  with  Boeing  Alert  Service 
Bulletin  737-«aAlO30,  Revision  4.  dated  April 
14. 1968.  or  Revision  5,  dated  M«y  25, 1988,  or 
Boeing  Service  Bulletin  737-53-1089,  Revision 
1,  dated  October  13.  ISSB. 

3.  Repair  cracks,  corroaion.  and 
delanmation  prior  to  further  flight  (except  as 
permitted  by  paragraph  G.,  below),  in 
accordance  with  Boeing  Alert  Service 
Dulletia  737-53A1039.  Revision  4.  dated  April 
14. 1988.  or  Reviaion  5.  dated  May  25. 1988,  or 
Boeing  Service  Bulletin  737-53-1069,  Revision 
1.  dated  October  13, 1968. 

a.  All  upper  row  faateners  at  the  lap  ioint 
and  both  rows  of  fasteners  at  S-17  of  any 
skin  panel  in  which  cracks  are  found,  most  be 
replaced  with  standard  protruding  heed  solid 
fdsteners,  in  accordance  with  the  applicable 
service  bollelkn,  within  3,000  cycles  following 
the  repair. 

b.  Blind  fasteners  are  to  be  used  as  an 
interim  repair  only,  and  must  be  replaced 
with  protruding  head  solid  fasteners  within 
3.000  cycles  following  installation. 

(1)  For  airplanes  line  numbers  001  through 
464:  Repairs  installed  with  blind  fasteners 
prior  to  November  21. 1968,  must  be  inspected 
for  loose  or  missing  fasteners  within  1,000 
cycles  after  that  datr,  and  all  upper  row 
fasteners  in  the  affected  panel  must  be 
replaced  with  standard  protruding  head  solid 
fasteners  within  3J0CO  cycles  after  that  date. 

(2)  For  airplanes  line  numbers  465  through 
519:  Repairs  installed  with  blind  fasteners 
prior  to  the  effective  date  of  this  amendment, 
mast  be  inspected  for  loose  or  misstng 
fasteners  withhi  1.000  cycles  after  the 
effective  date  of  this  amendment;  and  all 
upper  row  fasteners  in  the  affected  panel 
must  be  replaced  with  standard  protruding 
head  solid  fasteners  within  3.000  cycles  after 
the  effective  ddte  of  this  amendment. 

c.  (1)  For  airplanes  line  numbers  001 
through  464:  Repairs  of  the  skin  installed  with 
countersunk  fasteners  at  any  fuselage  lap 
joint  or  along  S-17  prior  to  November  21, 
1986,  must  be  inspected  and  verified  as  FAA- 
approved  within  1.000  cycles  after  that  dale. 


Repairs  determined  not  to  be  FAA-apfaroved 
must  be  replaced  or  raodified  in  accordance 
with  an  FAA-approved  method  prior  to 
further  [lighL 

(2)  For  airplanes  tins  numbers  465  through 
519t  Repan^  of  the  skin  installed  with 
countersunk  fasteners  at  any  fusdage  lap 
joint  or  along  S-17  prior  to  the  effective  date 
of  this  amendinent.  muat  be  inspected  and 
verified  as  FAA-approved  within  1.060  cycles 
after  the  effective  date  of  this  amendment. 
Repairs  determined  not  to  be  FAA  approved 
must  be  replaced  or  modified  in  accordance 
with  an  FAA-approved  method  to  further 
flight. 

D.  For  airplanes  line  number  001  through 
291.  within  the  next  2.250  landings  or  within  6 
months  after  Novembar  21. 1988,  whichever 
occurs  first,  or  jjrior  to  the  accumulation  of 
40.000  landings,  whichever  occurs  later, 
unless  accomplished  within  the  last  9J50 
landings;  and  thereafter  at  intervals  not  to 
exceed  12.000  landings  or  4  years,  whichever 
occurs  first:  accomplish  the  inspections 
described  in  paragraph  F..  below.  If  the 
inspections  required  by  paragraph  C,  above, 
are  repeated  at  intervals  not  to  exceed  2.250 
landings  or  7Vi  months,  whichever  occurs 
first,  then  the  requirements  of  paragraph  F.. 
behjw.  may  be  deferred  until  the 
accumulation  of  7.000  landings  or  24  months 
after  November  21, 1988,  whichever  occurs 
first. 

E.  For  airplanes  line  nimrber  292  through 
464,  within  the  next  12,000  landings  or  4  years 
after  November  21. 1988,  whichever  occurs 
first  and  for  airplanes  line  ninnber  465 
through  519,  within  the  next  1Z000  landings 
or  4  years  after  the  effective  date  of  this 
amendment,  whichever  occurs  firsL  or  prior 
to  the  accumulation  of  40,000  landings, 
whichever  occurs  later  and  thereafter  at 
intervals  not  to  exceed  12,000  landings  or  4 
years;  whichever  occurs  first;  accomplish  the 
inspections  described  in  paragraph  F..  below. 

F.  As  required  by  paragraphs  D.  and  E., 
above,  perform  a  detailed  internal  visual 
inspection  of  tearstraps  (circumferential 
portion  of  the  bonded  wafDe  doubler),  not 
mechanically  fastened  to  the  skin  between 
BS  360  and  BS  1016  2  bays  above  and  1  bay 
below  the  lap  joints  at  si-4  and  S-10,  and 
between  BS  259  and  EB  300  2  bays  above  and 
1  bay  below  the  lap  joint  at  S-4  lor 
delamination  and  comsion,  in  accordance 
with  Boeing  Alert  Seryice  Bulletin  737- 
53A1039,  Revision  4,  dated  April  14, 1988,  or 
Revision  5,  dated  May  25, 19S9.  Adequate 
lighting  must  be  used  for  this  inspection. 
Inspect  for  bulges  in  the  doubler.  white 
powder  or  a  thin  black  line  at  the  edges  of  the 
doubler,  and  missing  or  dished  fasteners. 
Check  for  disbond  by  pushing  outward  on  the 
skin  while  attempting  to  insert  a  feeler  gage 
between  the  doubler  and  skin.  If  inspection 
areas  are  obscured  by  sealant,  dirt.  etc..  these 
areas  must  be  cleaned.  If  disbond  or 
corrosion  is  found,  inspect  entire  skin  panel 
as  described  above,  in  addition  to  one  bay  of 
the  adjacent  skin  panel  (abo\'e  and  below), 
and  repair  prior  to  further  flight,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A1039,  Revision  4,  dated  April 
14, 1988.  or  Revision  5.  dated  May  25. 1989.  or 
Boeing  Service  Bulletin  737-53-1039.  Revision 
1.  dated  October  13, 988,  as  appropriate. 


G.  If  corrosion  found  as  •  result  of  the 
external  inspection  dees  not  exceed  10 
percent  of  the  Am  thicknets.  reinspecl  for 
corrosiofl  in  accordance  wMi  paragraph  C,2. 
or  L,  of  this  AD,  a«  apprc^ate,  aii  intsvals 
not  to  exceed  2.250  cycles  or  6  SMmths. 
whichever  occurs  first  trntll  a  repair  is 
accomplished.  If  such  coir^sioo  exceeds  10 
percent  of  skin  thickness  or  if  cracking  is 
found,  repair  prior  to  further  flight,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-53A103S,  Revision  4.  dated  ApiLl 
14. 1988.  or  Revision  5.  dated  May  25. 1989. 
for  the  skin  along  the  lap  joints;  or  Boeing 
Service  Bulletin  737-53-1018.  Revision  1. 
dated  October  13, 1968,  for  the  skin  along  S- 
17.  Following  such  repair,  tesume  inspections 
in  accordance  with  paragr^>hs  C.2.  or  I.,  of 
this  AD.  as  appropriate. 

H.  The  accomplishment  of  the  following 
two  subparagraphs  constitutes  terminating 
action  for  the  inspection  iodicated: 

1.  a.  For  airplanes  line  number  001  through 
291,  accomplishment  of  the  terminating  repnir 
at  all  lap  joints  between  BS  259  and  BS  1016. 
in  accordance  with  Boeing  Alert  Service 
Bulletin  747-53A1039,  Revision  4.  dated  April 
14, 1988,  or  Revision  5,  dated  May  25. 1989. 
constitutes  terminating  action  for  paragraphs 
A.,  C  and  F.,  as  they  apply  to  lap  joint  areas. 
This  repair  includes  replacing  all  upper  row 
fasteners  with  standard  protruding  head  solid 
fasteners  and  assuring  the  tearstraps  are 
functional  2  bays  above  and  1  bay  below 
each  lap  joint  by  the  use  of  mechanical 
fasteners  where  disbonding  of  the  tearstraps 
has  occurred. 

b.  For  anplanes  line  nurtbcr  292  through 
519.  perform  a  detailed  internal  visual 
inspection  of  the  tearstrape  for  delamination 
end  corrosion  1  bay  above  and  2  bays  below 
all  lap  joints  between  BS  259  and  BS  1016.  in 
accordance  with  Boeing  AJert  Senice 
Bulletin  737-53A1039.  Revision  4.  dated  April 
14. 1988.  or  Revision  5.  dated  May  25. 19ti9. 
Repair  delamination  and  corrosion  in 
accordance  with  the  service  bulletin  using 
mechanical  fasteners  as  necessary.  In  skin 
panels  where  delaminatioB  is  detected, 
accomplish  the  lap  joint  modification  in 
accordance  with  the  service  bulletin.  This 
subparagraph  constitutes  lermmating  action 
for  paragraph  F.,  above. 

2.  Accomplishmertt  of  the  preventatK-e 
modification  as  described  in  Boeing  Service 
BuUetm  737-53-1039.  Revision  1.  dated 
October  13. 1988,  constitutes  terminating 
action  for  the  requirements  of  paragraphs  A.. 
C..  and  F.  as  they  apply  to  the  skin  at  S-17. 
I'he  repair  requires  using  standard  protruding 
head  solid  fasteners,  and  assuring  that  the 
tearstraps  are  functional  1  bay  above  and 
below  S-17.  by  the  use  of  mechanical 
fasteners  where  disbonding  of  the  tearstraps 
h.TS  occurred,  in  accordance  with  the 
Structural  Repair  Manual. 

I.  Fur  aircraft  on  which  the  procedures 
described  in  paragraph  H.I.,  above,  have 
been  accomplished  in  accordanoe  with  Part 
IV,  A.2.,  of  Boeing  Alert  Service  Bulletin  737- 
53A1039,  Revision  4,  dated  April  14, 1988,  or 
Part  II.  B  of  Boeing  Service  Bulletin  737- 
53A1039.  Revision  5,  dated  Mdy  25, 1988, 
within  15  months  after  accomplishment,  or 
within  6  months  after  the  effective  date  of 
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this  /\D,  whichever  occurs  later,  perform  an 
pxlemal  visual  inspection  of  the  skin  for 
corrosion  and  delamination  at  all  lap  joints  in 
accordance  with  that  service  bulletin.  If 
corrosion  is  found,  prior  to  further,  flight, 
perform  a  low  frequency  eddy  current 
inspection  of  the  entire  length  of  the  affected 
panel  to  determine  material  loss.  If  cracks  are 
found,  prior  to  further  flight,  perform  a  high 
frequency  eddy  current  inspection  of  the 
entire  length  of  the  affected  skm  panel  in 
accordance  with  the  service  bulletin.  Repair 
cracks,  corrosion,  and  delamination,  prior  to 
further  flight  (except  as  permitted  by 
paragraph  G.,  above),  in  accordance  with  the 
service  bulletin.  Inspections  are  to  continue 
bt  intervals  not  to  exceed  15  months, 

).  An  alternate  means  of  compUance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Seattle  Aircraft  Certification  Office. 

K.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle. 
Washington  98124.  These  documents 
may  be  examined  at  the  FAA, 
Northwest  Mountain  Region.  Transport 
Airplane  Directorate.  17900  Pacific 
Highway  South.  Seattle,  Washington,  or 
Seattle  Aircraft  Certification  Office, 
9010  East  Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  on  August  9, 
1989. 

Darrell  M.  Pederson, 
Acting  Manager  Transport  Aiqjiane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  89-19284  Filed  8-16-89;  8:45  am] 
BILUNG  CODE  4910-13-M 


14CFRPart71 

(Atrspsce  Docket  Na  Sd-AEA^Q] 

Proposed  Alteration  of  VOR  Federal 
Airway;  West  Virginia 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  alter 
the  description  of  VOR  Federal  Airway 
V-45  located  in  the  state  of  West 
Virginia.  This  proposal  would  establish 
H  portion  of  V-45  Charleston  and 
1  lenderson.  WV.  This  action  would 


lessen  the  workload  associated  with 
flight  plan  filing  and  facilitate  clearance 
delivery  along  this  route  by  air  traffic 
faciUties. 

DATES:  Comments  must  be  received  on 
or  before  September  2S,  1989, 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  AEA-50a  Docket  No. 
89-AEA-9.  Federal  Aviation 
Administration.  JFK  International 
Airport  The  Fitzgerald  Federal  Building. 
Jamaica.  NY  1143a 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916, 800  Independence 
Avenue  SW.,  Washington,  DC. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT. 

Jesse  B.  Bogan,  Jr.,  Airspace  Branch 
(.ATO-240),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Operations  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9253. 
SUPPIEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
suppKirting  the  views  and  suiggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self- addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  89- 
AEA-9."  The  postcard  will  be  date/time 
stamped  and  returned  to  the  commenter. 
All  communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  Ail 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 


both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availabilty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-23a  800  Independence 
Avenue  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  io  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
alter  the  description  of  VOR  Federal 
Airway  V-45  located  in  the  state  of 
West  Virginia.  This  action,  to  extend  V- 
45  from  Charleston  to  Henderson,  WV, 
would  eliminate  a  break  in  the 
continuity  of  the  route.  This  action 
would  also  serve  to  lessen  the  workload 
associated  with  filing  a  flight  plan  as 
well  as  to  facilitate  clearance  dehvery 
along  this  route  by  air  traffic  facilities. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Handbook  7400.6E  dated  January  3. 
1989. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  '*major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  A^t. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 

airways. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  71)  as  follows: 

PART  71-0ES1GNATI0N  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348(a),  13S4(a].  1510; 
Executive  Order  10654: 49  U.S.C.  106(g] 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.69. 

971.123   [AmencM] 

2.  Section  71.123  is  amended  as 
follows: 

V-45    [Amended] 

By  removing  the  words  "Charleston.  WV. 
From  Henderson.  WV;"  and  substituting  the 
words  "Charleston,  WV;  Henderson.  WV;" 

Issued  in  Washington,  DC,  on  )uly  27, 1989. 
lerry  W.  Ball. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  89-19288  Filed  8-16-89;  8:45  am] 
WLUNQ  COOC  4t10-13-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 

[SWH-FRL  3630-7;  EPA/OSW-FR-8»-021] 

Hazardous  Wast*  Management 
System,  Identification  and  Listing  of 
Hazardous  Wasta;  Naw  Data  and  Use 
of  TlMsa  Data  Regarding  ttie  Proposed 
Identification  and  Listing  as 
Hazardous  Wasta  From  ttia 
Manufacture  of  1,1-Dimethylhydrazlne 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  data  availability  and 
request  for  comments;  supplement  to 
proposed  rule. 

summary:  On  December  20. 1984.  the 
Environmental  Protection  Agency 
proposed  to  amend  its  hazardous  waste 
identiHcation  regulations  under  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  (RCRA)  by  amending  the 
list  of  hazardous  wastes  under  40  CFR 
part  261.32.  As  proposed  in  1984.  the 
Agency  proposed  to  list  as  hazardous  a 
group  of  wastes  generated  during  the 
production  of  1.1-dimethylhydrazine 
(UDMH)  from  carboxylic  acid 
hydrazides.  The  Agency  based  its 
conclusion  that  these  wastes  should  be 


regulated  as  hazardous  in  part  on  the 
determination  that  they  contained 
signiflcant  concentrations  of  UDMH. 
which  was  evaluated  by  the  U.S.  EPA's 
Carcinogen  Assessment  Group  (CAG)  to 
be  a  potential  human  carcinogen  (U.S. 
EPA.  1984). 

As  a  result  of  this  proposal,  questions 
were  raised  regarding  the  appropriate 
use  of  certain  studies  upon  which  CAG 
based  its  determination.  Today's  notice 
presents  new  data  which  the  Agency 
believes  supports  a  conclusion  that 
UDMH  should  be  coasidered  a  potential 
human  carcinogen.  Tlierefore.  we  are 
making  available  for  comment  this  new 
data  the  Agency  believes  should  be 
considered  m  making  our  final  decision 
to  hst  these  wastes  as  hazardous. 

This  new  data  includes  a  peer 
reviewed  assessment  performed  by 
EPA's  Office  of  Pesticides  Programs 
(U.S.  EPA.  1989)  of  new  data  generated 
by  the  manufacturer  of  both  UDMH  and 
a  major  pesticide  product  that  uses 
UDMH  as  a  starting  material.  Alar.  The 
documents  containing  this  new  data  as 
well  as  EPA's  assessment  of  this  data 
are  listed  in  the  reference  section  of  this 
Notice  of  Data  Availability. 

The  Agency  specifically  solicits 
comments  on  the  use  of  the  new  data  as 
it  would  support  the  listing  of  wastes 
from  the  manufacture  of  UDMH  as 
hazardous.  j 

DATES:  EPA  accept  public  comments  on 
this  notice  until  September  18, 1989. 

addresses:  The  official  record  for  this 
notice  of  data  availability  as  well  as  the 
proposed  rulemaking  for  the  listing  of 
UDMH  wastes  is  identified  as  Docket 
Number  F-8»-DMHA-FFFFF  and  is 
located  in  the  EPA  RCRA  docket,  Room 
2427,  401  M  Street  SW..  review  docket 
materials  by  calling  (202)  475-9327.  A 
copy  of  the  May  15,  t989  Second  Peer 
Review  of  Daminozide  (Alar)  and 
UDMH  (Unsymmetrical  1,1- 
dimethylhydrazine)  is  available  for 
viewing  and  copying  only  in  the  OSW 
docket. 

Copies  of  the  Daminozide  Technical 
Support  Document  as  well  as  the  studies 
conducted  by  Uniroyal  Corporation  used 
as  a  basis  for  determining  the 
carcinogenicity  of  UDMH  are  contained 
in  EPA's  Office  of  Pesticide  Programs 
Public  Docket  and  Freedom  of 
Information  Section,  Field  Operations 
Division  (H7506C),  Room  246,  CM*2, 
U.S.  EPA,  1921  Jefferson  Davis  Highway. 
Ariington,  VA  22202.  Both  dockets  are 
available  for  inspection  from  9KX)  a.m.  to 
4:00  p.m..  Monday  through  Friday.  The 
public  may  copy  100  pages  from  the 
docket  at  no  charge;  additional  copies 
are  available  at  $0.1S  per  page. 


FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hbtline  at  (800) 
424-9346  or  at  (202)  382-8000.  For 
technical  information,  contact  Dr.  Gate 
Jenkins.  Office  of  Solid  Waste  (OS-332). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW..  Washington.  DC 
20460,  (202)  382-4786. 

SUPPlfMENTARY  INFORMA'HON: 
I.  Background 

A.  RCRA  Hazardous  Waste  Listings 

Section  3001  of  the  Resource 
Conservation  and  Recovery  Act 
(RCRA).  as  amended,  requires  EPA  to 
identify  wastes  that  pose  a  substantial 
hazard  to  human  health  and  the 
environment,  if  the  wastes  are 
improperly  managed.  One  means  for 
doing  this  is  by  listing  vrastes  from 
specific  industry  sources  as  hazardous 
under  40  CFR  Part  261.32. 

On  December  20, 1984  (49  FR  49556). 
the  Agency  proposed  to  emend  the  list 
of  hazardous  wastes  by  adding  four 
wastes  generated  during  the 
manufacture  of  1,1-dimethylhydrazine 
(UDMH)  from  carboxylic  acid 
hydrazines,  "ttiese  listings  were 
proposed  in  response  to  a  requirement 
by  the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  to  make  a 
decision  whether  to  list  wastes 
generated  from  the  production  of 
UDMH.  These  wastes  included: 

•  K107 — Column  bottoms  from 
product  separation  from  the  production 
of  1.1-dimethylhydrazine  (UDMH)  from 
carboxylic  acid  hydrazines. 

•  K108 — Condensed  column 
overheads  from  product  separation  and 
condensed  reactor  vent  gases  from  the 
production  of  1,1-dimethQrlhydrazine 
(UMDH)  from  carboxylic  acid 
hydrazines. 

•  K109 — Spent  filter  cartridges  from 
product  purification  from  the  production 
of  1.1-dimethylhydrazine  (UMDH)  from 
carboxylic  acid  hydrazines. 

•  KllO — Condensed  column 
overheads  from  intermediate  separation 
from  the  production  of  1,1- 
dimethylhydrazine  (UDMH)  from 
carboxylic  acid  hydrazines. 

The  effect  of  this  proposed  regulation 
would  be  to  subject  these  wastes  to  the 
hazardous  waste  management 
standards  contained  in  40  CFR  Paris  262 
to  266.  270.  271.  and  124  of  this  chapter; 
the  notification  requirements  of  section 
3010  of  RCRA;  and  the  notification 
requirements  under  CERCLA  section 
103. 

The  Agency  made  its  preliminary 
conclusion  that  these  wastes  should  be 
listed  as  hazardous  based  in  part  on  the 
determination  that  they  were 
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contaminated  with  significant 
concentrations  of  UDMH.  The  U.S. 
EPA's  Carcinogen  Assessment  Group 
(CAG)  evaluated  the  toxicological 
studies  available  at  that  time  and 
concluded  that  UDMH  should  be 
considered  a  potential  human 
carcinogen  (U.S.  EPA.  1984). 

B.  FIFRA  Registration  Standard  for 
Daminozide 

In  the  eariy  1980s,  the  Agency's  Office 
of  Pesticide  Programs  initiated  a  review 
of  the  pesticide  manufactured  from 
UDMH,  Daminozide,  through  its 
Registration  Standard  process  to 
identify  any  outstanding  data  gaps 
regarding  the  possible  carcinogenicity 
and  other  health  effects  of  Daminozide 
and  its  contaminant.  UDMH. 
Evaluations  of  the  risk  of  Daminozide 
end  UDMH,  developed  through  this 
review  process,  were  submitted  to  the 
Scientific  Advisory  Panel  (SAP)  and  the 
United  States  Department  of  Agriculture 
(USDA)  as  required  by  the  Federal 
Insecticide,  Rodenticide  and  Fungicide 
Act  (FIFRA).  Based  on  this  review,  the 
SAP  believed  that  the  data  from  these 
studies  were  insufficient  to  support  a 
quantitative  risk  assessment  for  either 
Daminozide  or  UDMH  because  of 
various  limitations  in  methodology  and 
documentation. 

Based  in  large  part  on  the  SAP's 
review,  EPA  concluded  that  it  should 
not  proceed  with  the  cancellation  action 
at  that  time,  but  instead  should  take 
steps  to  minimize  exposure  to 
Daminozide  and  UDMH  and  require  the 
Uniroyal  Corporation,  the  company 
which  manufactures  Daminozide,  to 
begin  a  wide  range  of  testing  that  would 
enable  EPA  to  base  its  cancer  risk 
assessment  on  more  complete  and 
sound  scientific  data. 

C.  Discussion  of  the  New  Data  and 
Request  for  Comments 

Based  on  the  additional  data 
submitted  by  Uniroyal  as  a  result  of  this 
requirement  to  conduct  additional 
studies,  EPA  has  made  a  preliminary 
determination  that  supports  the 
conclusion  that  Daminozide  and  UDMH 
are  carcinogenic.  The  basis  for  this 
determination  was  given  in  detail  in  a 
May  24. 1989  Preliminary  Determination 
to  Cancel  Certain  Daminozide  Product 
Registrations  (54  FR  22558). 

By  this  Notice,  the  Agency  is 
requesting  comments  on  the  use  of  this 
data  and  determination  regarding  the 
potential  carcinogenicity  of  UDMH  to 
support,  in  part,  the  basis  for  a  listing 
determination  under  40  CFR  261.32  of 
the  RCRA  regulations  for  wastes 
generated  from  the  manufacture  of 
UDMH.  The  documents  relating  to  the 


Agency's  assessment  of  the 
carcinogenicity  of  UDMH  (listed  in  the 
Reference  section  of  this  Notice)  may  be 
obtained  from  the  Office  of  Pesticide 
Programs  Public  Docket  listed  in  the 
ADDRESSES  section  of  this  Notice.  The 
May  15. 1989  Second  Peer  Review  of 
Daminozide  (Alar)  and  UDMH 
(Unsymmetrical  l.l-dimethylhydrazine) 
as  well  as  the  supporting  documentation 
for  the  Agency's  December  20, 1984 
proposal  to  list  as  hazardous  four 
wastes  from  the  manufacture  of  UDMH 
are  contained  in  the  RCRA  Docket  listed 
in  the  ADDRESSES  section  of  this 
Notice. 

Dated:  August  11, 1989. 
Robert  L  Duprey. 

Acting  Deputy  Assistant  Administrator  fur 
Solid  Waste  and  Emergency  Rfsponsc. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

(Docket  No.  FEMA-6964] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule. 

SUMMAAY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
modified  base  (100-year)  flood 
elevations  listed  below  for  selected 
locations  in  the  nation.  These  base  (100- 
year)  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
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in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 
DATES:  The  period  for  comment  will  be 
ninety  (90]  days  following  the  second 
publication  of  the  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

AODKESSES:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  L  Matticks,  Chief.  Risk  Studies 
Division,  Federal  Insurance 
Administration.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-2767. 
SUPPLEMENTARY  INFORMATION:  Federal 
Emergency  Management  Agency  gives 
notice  of  the  proposed  determinations  of 
modified  base  (100-year)  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L.  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 


These  elevations,  together  with  the 
floodplain  management  measures 
required  by  §  60.3  of  the  program 
regulations,  are  the  mfaiimum  that  are 
required.  They  should  not  be  construed 
to  mean  that  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  floodplain 
management  requirenients.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 
These  proposed  modified  elevations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents.  Pursuant  to 
the  provisions  of  5  U.S.C.  605(b).  the 
Administrator,  to  whom  authority  has 
been  delegated  by  the  Director.  Federal 
Emergency  Management  Agency,  hereby 
certifies  that  the  proposed  modified 
flood  elevation  determinations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  flood 
elevation  determination  under  section 

Proposed  Modified  Base  Flood  Elevations 


1363  forms  the  basis  for  new  tocal 
ordinances,  which,  if  adopted  by  a  local 
community,  will  govern  future 
construction  within  the  floodplain  area. 
The  local  community  voluntarily  adopts 
floodplain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  floodplain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 

PART  67~{  AMENDED] 

The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  ei  seq.. 
Reorganization  Plan  No.  3  on978,  E.0. 12127. 

The  proposed  modified  base  flood 
elevations  for  selected  locations  are: 


State 


Arkansas.. 


City/town/county 


Newport,  City,  Jackson 
County. 


Source  of  flooding 


Village  Creek,  Outfall  Ditch . 


Location 


At  downstream  corporate  limits.. 


Approximately  900  feet  upstream  of  Daugherty 
Street. 


#Deptti  in  feet  atxjve 

ground  'Elevatkxi  in  feet 

(NOVO) 


Existing 


•224 
ione 


Maps  available  for  inspection  at  the  City  Hall,  120  Walnut,  Newport,  Arkansas  721 12. 

Send  comments  to  The  Honorable  Wayne  Beart,  Jr.,  Mayor  of  the  Oty  of  Newport.  Jackson  County,  P.O.  Box  128,  Newport,  Arkansas  721 12. 


Modified 


•223 
•227 


Cotorado.. 


City  of  Boulder,  BouUer 
County. 


Boulder  Creek . 


Skunk  Creek . 


BouMer   Creek    (Right    Bank 
Overflow). 

Approximately  2.320  feet  upstream  of  Foothills 
Parkway. 

Maps  are  avariable  for  review  at  the  LWIities  Administrative  Office,  1739  Broadway,  Suite  306,  BouWer,  Cokxado. 
Send  comments  to  The  Honorable  Linda  Jourgensen,  Mayor,  City  of  BouWer.  P.O.  Box  791 ,  BouWer.  Cokjrado  80306. 


Approximately  400  feet  downstream  of  Arapa- 
hoe Avenue. 

Approximately  210  feet  downstream  of  Arapa- 
hoe Avenue. 

At  Arapahoe  Avenue 

Approximately  600  feet  upstream  of  Arapahoe 
Avenue. 

Approximately  1,200  feet  upstream  of  Arapa- 
hoe Avenue. 

Approximately  700  feet  downstream  of  30th 
Street 

At  the  confluence  with  Bear  Canyon  Creek 

Just  upstream  of  Foothills  Partnvay 

Just  downstream  of  Colorado  Avenue 

At  Foothills  Parkway 


•B245 

•B246 

•B247 
•B252 

•B257 

•5263 

•5243 
•6245 
•S260 
•5240 

•5257 


Connecticut. 


Stratford,  Town,  FairfieM 
County. 


Long  Brook.. 


Brewsters  Pond.. 
Tanners  Brook.... 
Ferry  Creek 


At  the  confluence  with  Tanners  Brook  and 

Ferry  Creek. 

Just  upstream  of  Brewsters  Pond  Dam 

For  entire  shoreline 

At  confluence  with  Long  Brook 

At  confluence  with  HousatOTMC  River 

At  confluertce  with  Tanners  Brook  and  Long 

Brook. 


•5245 

•5247 

•5250 
•5253 

•5258 

•5263 

•5243 
•5243 
•5260 
•5240 

•5254 


•11 

•40 
•40 
•11 
•11 
•11 


•10 

•36 
•36 
•10 
•10 
•10 
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Proposed  Modified  Base  Flood  Elevations— Continued 


State 


City/town/county 


Source  of  flooding 


Locatkxi 


f  Depth  in  toet  above 

graurtd  'Elevation  in  foet 

(NGVO) 


Ewsbng 


Maps  available  for  inspectton  at  the  Town  Hall,  2725  Main  Street,  Stratford,  Connectwut. 

Send  comments  to  The  Honaable  RonaW  W.  Owens.  Stratford  Town  Manager,  FairfleW  County.  2725  Main  Street  Stratford,  Connecticut  06497. 


Kortucky.. 


City  of  Louisa,  Lawrence 
County. 


Big  Sandy  River . 


Levisa  Fork. 


At  confluence  of  Town  Branch 

At  confluefKe  of  Tug  and  Levisa  Forks . 
Within  community 


•576 

•577 
•577 


•575 

•576 
•576 


Maps  available  for  inspection  at  the  City  HaH  Buikjtng,  215  North  Main  Cross  Street,  Louisa,  Kentucky.  Send  comments  to  The  Honorable  Mike  Armstrong,  Mayor, 
City  of  Louisa.  City  HaM  BuikJing,  215  North  Main  Cross  Street,  Louisa.  Kentucky  41230. 


Mississippi.. 


City  of  StarfcvHIe, 
Oktibbeha  County. 


Springer's  Branch 

At  nwuth 

None 

None 
•282 

•290 
•283 
•284 
•283 

•284 

•299 

Sand  Creek 

Sand  Creek  Tributary  1 

About  330  feet  upstream  of  East  White  Drive 

Just  downstream  of  confluence  of  Sand  Creek 
Tributary  1. 

About  400  feet  upstream  of  West  Point  Road 

At  oonf)uef>ce  with  Sarxl  Creek  . 

•328 
•279 

•288 

•279 

About  600  feet  upstream  of  Patrick  Road ... 

•284 

Sand  Creek  Tributary  2 

At  confluence  with  Sand  Creek  Tributary  1 

About  1100  feet  downstream  of  West  Potnt 
Road. 

•?81 

•284 

Maps  available  for  inspection  at  the  BuiWing  Department,  City  Hall,  Lampkin  Street  Starkvilie,  Mississippi.  Send  comments  to  The  Honorable  Bill  Stacy,  Mayor,  City 
of  Starkvilie,  City  Hall,  Lampkin  Street,  Starkvilie,  Mississippi  39759. 


nww  vorsoy  ■ 


Spotswood.  Borough, 
Middlesex  County. 


Cedar  Brook. 


Approximately  910  feet  upstream  of  CONRAIL . 


•31 
•35 


Approximately   380  feet  downstream   of   up- 
stream corporate  limits. 

Maps  available  for  inspectktn  at  the  Borough  Hall.  77  Summerhlll  Road,  Spotswood,  New  Jersey. 

Send  comments  to  The  Honorable  George  R.  Balascak,  Mayor  of  the  Borough  of  Spotswood,  Middlesex  County,  77  Summerhill  Road,  Spotswood,  t>tew  Jersey 
08884. 


•30 

•34 


North  Carolina . 


City  of  Tttomasville, 
Davklson  County. 


Hanks  Branch.. 

Hasty  Creek 

Hunts  Forte 


t4orth  Hamby  Creek.. 


Just  downstream  of  State  Road  109 

Just  upstream  of  State  Road  109 

About  300  feet  downstream  of  iHasty  Hill  Road.. 

About  550  feet  downstream  of  Payne  Road 

Just  downstream  of  Payrw  Road 

Just  downstream  of  Ball  Park  Road 

Just  downstream  of  Norfolk  Southern  Railway ... 

Just  upstream  of  Norfolk  Southern  Railway 

Just  upstream  of  Blair  Street 

About  750  feet  downstream  of  State  Road  109 . 

Just  downstream  of  Julian  Avenue 

Just  upstream  of  Julian  Avenue 

Just  upstream  of  Mason  Way 

Just  downstream  of  Access  Road 

Just  downstream  of  washed  out  dam 

Just  upstream  of  washed  out  dam 

About  650  feet  upstream  of  High  Point.  Thom- 
asviile  and  Denton  RaHroad. 

Maps  available  for  inspection  at  the  Engineering  Offwe,  City  Hall,  7  West  Guilford,  Thomasville,  f4orth  Carolina.  Send  comments  to  The  Honorable  Kyle  WiHiams, 
City  Manager,  City  of  Thomasville.  P.O.  Box  368,  Thomasville,  North  Carolina  27360. 


South  Hamby  Creek. 


About  2000  feet  downstream  of  Young  Street.. 


•718 

•718 

•744 

•745 

•745 

♦748 

•746 

•747 

•763 

•764 

•768 

•768 

•735 

•735 

•833 

•829 

•837 

•843 

•846 

•846 

•809 

•809 

•828 

•827 

•830 

•833 

•854 

•854 

•774 

•774 

•790 

•793 

•791 

•798 

•816 

•817 

Tennessee. 


City  of  Kingsport,  Sullivan 

Holston  River 

At>out  .31  mile  downstream  of  inter-plant  rail- 

•1174 

•1172 

County. 

road. 

At  conference  of  North  Fort*  Holston  River  & 

•1179 

•1178 

South  Fortt  Holston  River. 

North  Fork  Holston  River 

At  mouth 

•1179 
•1181 

•1178 

About  .18  mile  upstream  of  U.S.  Route  11W 

•1180 

South  Fort*  Holston  River 

At  mouth _ 

•1178 

•1178 

Just  downstream  of  Fort  Patnck  Henry  Dam 

•1208 

•1210 

South    Fort*    Holston    River 

At  confluence  with  South  Fort*  Holston  River 

•1179 

•1178 

Skjice. 

About  .37  mHe  upstream  of  Wilcox  Drive 

•1191 

•1192 

Reedv  Creek 

•1180 

•1181 

Juftt  uDStrosm  of  Industry  Dnvo       

•1181 

•1181 

Horse  Creek 

About  .15  mHe  downstream  of  John  B.  Dennis 
Bypass. 

None 

•1207 

Abo«it  66  mHe  uDstraam  of  Rkloe  Road 

ftone 

•1217 

Kendrick  Creek 

About  300  feet  downstream  of  Interstate  81 

None 

•U18 

About  400  feet  upstream  of  Interstate  81 

ftona 

•1461 

BEST  COPY  AVAILABLE 


33046 
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Proposed  Modiheo  Base  Flood  Elevations— Continued 


Stata 


City /town/county. 


Source  of  fkxxiing 


Location 


#Dapth  In  fMl  abovs 

gnjund  'Elevation  In  feet 

(NOVO) 


Exisbng 


Modified 


Mapa  avaHaUa  for  inapadion  at  City  HaB,  Planning  Department  225  West  Center  Street  Kingsport  Tennessee.  Send  comments  to  The  Honorriate  Hunter  W. 
Wright  Mayor.  Ctty  of  Kingaport  CHy  HaN.  22S  West  Center  Street  Kingsport  Tennessee  37660. 


Texas 

Bedford.  City  Tarrant 
County. 

East  Forti  Bedford  Oaek 

At  the  confluence  with  Bedford  Creek 

•552 
•559 
•,5K» 

•5«5 

None 
None 

•554 

Approximately  550  feet  upstream  of  Bedford 
Forum  Drive. 

•560 

•553 

Bedford  Creek  Tritxitary  1 

„..    1. 

Route  121. 

Downstream  side  of  Bedford  Road ~ 

At  the  confluence  with  Bedford  Creek 

•566 

•553 

Approximately  640  feet  upstream  of  the  conflu- 
ence with  Bedford  Creek. 

•564 

Maps  avaflabte  tor  inspection  at  the  Engineering  Department  City  Hall,  200  Forest  Ridge  Drive,  Bedford.  Texas. 

Send  comments  to  The  Honorable  L  Don  Dodson,  Mayor  of  the  City  of  Bedford.  Tanant  County,  P.O.  Box  157.  Bedford.  Texas  76095-0157. 


Texas 


Farmers  Brarwh.  City 
Dallas  County. 


Fanners  Branch  Creek , 


Elm  Fori(  of  the  Trirtity  Riv«.. 


At  confluence  with  Elm  Forit  bt  the  Trinity 
River. 

Approximately  1.625  feet  upstream  of  conflu- 
ence of  Stream  6H1. 
Rawhide  Creek » At  confluence  with  Farmers  Branch  Creek 

At  upstream  corporate  limits 

Cooks  Branch _ At  dowratream  corporate  limits _. 

At  Fyke  Road _ - 

At  downstream  skle  of  Royal  Lane 

Approximately  .7  mile  upstream  of  Valley  View 
Lane. 

At  cortfluerKe  with  Farmers  Branch  Creek 

Approximately  1.565  feet  upstream  of  Midway 
Road. 

Tributary  C8  187-L , Approximatety  200  feet  upstream  of  confluence 

with  Cooks  Branch. 

Approximately  693  feet  upstream  of  conf1uer)ce 
with  Cooks  Branch. 

Maps  available  for  inspectk)n  at  the  Ctty  Hat.  13000  William  Dodson  Parkway.  Farmers  Branch.  Texas. 

Send  comments  to  The  Honorable  Dave  Btair.  Mayor  of  the  City  of  Farmers  Branch  Dallas  County.  P.O.  Box  819010.  Farmers  Branch.  Texas 


Stream  6H1 . 


•431 

•434 

•576 

•560 

•457 
•5fi5 
•436 

•505 
•430 

ftone 

•4,')« 
•564 
•4.18 
•503 

•432 
•438 

•566 

•587 

•568 
•588 

•483 

•484 

•483 

•486 

75234. 


Texas. 


Haltom  City.  City  Tenant 
County. 


Big  Fossil  Creek.. 


Approximateiy  200  feet  upstream  of  Haltom 
Road. 

Approximately  500  feet  downstream  of  corpo- 
rate limits. 


•565 

•574 


Maps  availabte  for  inspectnn  at  the  City  Halt  5024  Broadway  Avenue,  Haltom  Ci%,  Texas. 

Sand  comments  to  The  Honorable  Jack  O.  Lewis.  Mayor  of  the  City  of  Haltom  Ci|y  Tarrant  County.  P.O.  Box  14246.  Haltom  City,  Texas  761 


J 


•568 

•575 


Texas. 


Kenedy,  City  Karnes 
County. 


Esoondklo  Creek.. 


At  downstream  corporate  limits.. 


Approximately  1.050  feel  upstream  of  U.& 
Route  181. 

At  confluence  with  Eacondklo  Creek. — 

At  upstream  corporate  limits  and  FM  1145 


Nk:ho«s  Creek J.. 

Maps  available  for  inspedkin  at  the  City  Hal.  305  W.  Main  Street  Kenedy.  Texaa 

Send  comments  to  Vm  Honorable  A.  a  'Tito"  VMaunI,  Mayor  ol  the  City  of  Kenedy  Karnes  County,  P.O  Box  539.  Kenedy.  Texaa  78119. 


•265 
•284 

•266 

None 


•259 

•273 

•260 
•292 


Issued:  August  10, 1969. 
Harold  T.  Duryee, 

Administrator,  Federal  Insurance 

Administration. 

[FR  Doc.  89-19349  Filed  B-16-89;  8:45  am] 

MLLUM  CON  tna-as-n 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47CFRPart73 

[MM  Docket  Na  89-351.  RM-6377] 

Radio  Broadcasting  Services;  Carlisle, 
KY 

AGENCY:  Federal  CoBfimunications 
Commission.  | 

action:  Proposed  nde. 


summary:  This  documeat  requests 
comments  on  a  petition  for  nile  making 
filed  by  Nicholas  County  Broadcasting, 
proposing  the  allot  Channel  264A  to 
Carlisle,  Kentucky,  as  its  first  FM 
service  at  coordinates  38-21-02  and  83- 
55-42. 

DATES:  Comments  must  be  filed  on  or 
before  October  2, 1989,  and  reply 
comments  on  or  before  October  17, 1989. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554  In 
addition  to  filing  commants  with  the 
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FCC,  interested  parties  should  serve  the 
petitioners,  or  their  counsel  or 
consultant,  as  follows:  Jerrold  Miller, 
Miller  and  Fields,  P.C,  P.O.  Box  33003, 
Washington.  DC  20033  (Counsel  for 
petitioner) 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
8&-351.  adopted  July  26, 1989,  and 
released  August  11, 1989,.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (Room  230).  1919  M 
Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  (202)  857-3800, 
2100  M  Street  NW.,  Suite  140, 
Washington,  DC.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contact. 

For  information  regarding  proper  filing 
procedures  for  comments,  See  47  CFR 
1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 
Federal  Communications  Commission. 
Karl  A.  Kensinger, 

Chief.  AUocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  89-19315  Filed  8-16-89:  8:45  am] 
BILLmQ  CODE  CriO-OI-M 

DEPARTMENT  OF  THE  INTERIOR 
Hsh  and  Wildlife  Service 
50  CFR  Part  16 

Injurious  Wildlife;  Importation  of  Hsh 
or  Hsh  Eggs 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  intent  to  revise  50  CFR 
16.13. 

SUMMARY:  Regulations  designed  to 
reduce  the  risk  of  importing  certain 
luitreatable,  uncontrollable  pathogens  of 


salmonid  fishes  (50  FR  16.13)  have  not 
been  revised  in  nearly  20  years.  Many 
factors  relative  to  such  regulations  have 
changed  during  that  period.  As  a  result, 
the  Fish  and  Wildlife  Service  intends  to 
revise  the  regulations  concerning  the 
importation  of  fish  or  fish  eggs  to 
improve  their  effectiveness  in  reducing 
the  risk  of  introducing  certain  pathogens 
of  fish  into  the  United  States.  This 
notice  of  the  intent  to  revise  the 
regulations  controlling  the  importation 
of  fish  or  fish  eggs  is  provided  so  that 
interested  parties  may  comment  on  the 
need  for,  and  the  potential  effects  of, 
such  revisions  and  suggest  additions, 
deletions,  or  other  modifications  to  the 
regulations. 

DATES:  Comments,  statements  of  effects, 
and  suggestions  pertaining  to  the 
intended  revisions  must  be  received  on 
or  before  October  16, 1989. 
ADDRESSES:  Comments,  statements,  and 
suggestions  must  be  sent  to:  Chief, 
Division  of  Fish  Hatcheries.  820  ARLSQ, 
U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  18th  &  C 
Streets,  NW.,  Washington,  DC  20240. 
Telephone:  703/358-1878 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  C.  Nickum,  Division  of  Fish 
Hatcheries,  820  ARLSQ,  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  18th  &  C  Streets,  NW., 
Washington,  DC  20240;  telephone:  703/ 
358-1878. 
SUPPLEMENTARY  INFORMATION:  The  Fish 

and  WildUfe  Service  has  broad 
responsibilities  for  the  welfare  of  fish 
and  wildlife  resources  of  die  United 
States,  including  protection  of  fish 
resoiu-ces  from  the  introduction  of  exotic 
pathogens.  Regulations  (50  CFR  16.13) 
governing  the  importation  of  fish,  or  the 
eggs  of  fish,  or  the  fiesh  of  fish  of  the 
family  Sahnonidae  were  developed  and 
implemented  to  reduce  the  risk  of 
introducing  certain  imtreatable, 
uncontrollable  pathogens  of  salmonid 
fishes  into  the  United  States.  These 
regulations  have  not  been  revised  for 
nearly  20  years.  Factors  affecting  the 
effectiveness,  and  the  effect,  of  these 
regulations,  have  changed  considerably 
during  that  time.  The  Fish  and  Wildlife 
Service  needs  information,  comments, 
and  suggestions  from  all  interested 
parties  concerning  the  value  of  such 
regulations;  the  economic, 
environmental,  and  other  effects  of  the 
existing  and  potential  regulations;  and 
suggestions  for  specific  provisions  that 
should  be  included  in  the  regulations. 
The  information  obtained  from  public 
comments  will  be  used  to  develop 
proposed  regulations  and  to  complete 
necessary  environmental  and  regulatory 
analyses.  The  material  that  follows:  (1) 


Requests  information  and  comments  on 
specific  issues  relevant  to  existing  or 
potential  regulations,  (2)  provides 
'  additional  background  information  on 
the  rationale  for  the  regulations,  and  (3) 
describes  the  process  that  will  be  used 
to  develop  the  revised  regulations. 

Background 

Disease  in  fish  populations  results 
from  interactions  of  fish,  pathogens,  and 
the  environment  The  simultaneous 
presence  of  a  suitable  host  fish  and  a 
pathogen  in  a  particular  place  may  not 
lead  to  disease;  however,  the  most 
certain  way  to  avoid  disease  is  to  keep 
host  fish  and  pathogens  separate. 
Minimizing  the  risk  of  disease  in 
hatchery  reared  fish  used  to  maintain 
stocks  that  cannot  be  maintained 
through  natiu-al  reproduction  is 
especially  important.  Many  populations 
of  trout  and  salmon  are  maintained 
primarily  through  hatchery  production; 
therefore,  regulations  have  focused  on 
the  importation  of  salmonid  fishes  and 
the  flesh  or  eggs  of  salmonid  fishes,  so 
as  to  reduce  the  risk  of  introducing 
imtreatable,  uncontrollable  pathogens 
into  the  hatchery  and  free-ranging 
stocks  of  salmonid  fishes  in  the  United 
States. 

Present  regulations  require  that 
importations  of  live  fish  or  dead  fish 
(including  frozen  fish  or  fillets)  or  eggs 
of  the  fish  family  Salmonidae  must  be 

By  direct  shipment  accompanied  by  a 
certification  that  the  importation  is  free  of  the 
protozoan  Myxosoma  cerebralis,  the 
causative  agent  of  so-caUed  whirling  disease, 
and  the  vims  causing  viral  hemorrhagic 
septicemia,  or  Egtved  disease.  The 
certification  shall  be  signed  in  the  country  of 
origin  by  a  designated  official  acceptable  to 
the  Secretary  of  the  Interior  as  l>eing 
qualified  in  fish  pathology,  or  in  the  United 
States  by  a  qualified  Bah  pathologist 
designated  for  this  purpose  by  the  Secretary 
of  the  Interior. 

Fish  catight  in  the  wild  in  North 
America,  or  fish  fleet  or  eggs  that  have 
been  processed  in  a  manner  that  kills 
the  pathogens  have  been  exempted  from 
these  regulations.  The  existing 
regulations  were  not  designed  to  deal 
with  pathogens  that  are  ah^ady 
widespread  in  the  United  States,  can  be 
controlled  by  standard  therapeutic 
measures,  or  do  not  cause  disease  in 
salmonid  fishes.  Existing  regulations 
and  procedures  would  be  retained  in  the 
revised  regiJations  except  for  provisions 
that  are  identified  to  be  in  need  of 
addition,  deletion,  or  modification. 

Specific  Information  Needs 

Interested  parties  are  encouraged  to 
ofier  comments  and  suggestions  on  any 
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or  all  aspects  of  50  CFR  16.13  of  concern 
to  them.  However,  the  Fish  and  Wildlife 
Service  is  particularly  interested  in 
economic,  environmental,  and  general 
information  relating  to  the  following 
specific  questions  and/or  topics.  A 
background  statement  providing  basic 
information  follows  each  question. 

1.  Should  a  provision  be  included  that 
would  require  all  importations  of 
salmonid  fishes  or  eggs  to  be  certified  as 
free  of  all  known  replicating  viral 
pathogens  of  salmonid  fishes.  (Viruses 
not  known  to  cause  pathological  effects 
in  fish  or  that  cannot  replicate  on 
salmonid  fish  cell  cultures  would  not  be 
included.)  What  would  be  the  effects  of 
adding  this  requirement? 

Background:  Diseases  of  fish  caused 
by  viruses  Cannot  be  treated  effectively 
through  existing  methods.  At  the  time 
the  present  regulations  were  written, 
viral  hemorrhagic  septicemia  (VHS)  was 
the  only  known  viral  disease  considered 
a  serious  threat  to  fish  resources  in  the 
United  States.  The  list  of  viruses  known 
to  infect  fish  has  grown  substantially  in 
recent  years  and  continues  to  grow 
rapidly,  thereby  making  it  virtually 
impossile  to  maintain  an  up-to-date 
current  Hst  of  controlled  pathogens.  A 
general  ban  on  viruses  known  to 
replicate/cause  cytopathic  effects  on 
cultures  of  fish  cells  has  been  suggested  ' 
as  an  elective,  practical  method  of 
preventing  the  importation  of  those 
viruses  identified  since  the  original 
regulations  were  established,  as  well  as 
those  that  may  be  identified  in  the 
future. 

2.  Should  a  provision  be  included  to 
require  all  importations  of  fish  or  eggs  of 
esocid  fishes  to  be  certified  as  free  of  all 
replicating  viral  pathogens  of  salmonid 
or  esocid  fishes?  What  would  be  the 
effects  of  such  an  addition? 

Background:  Esocid  fishes  are  known 
to  contract  and  carry  VHS;  therefore, 
importation  of  these  fishes  could  be  a 
possible  avenue  for  introduction  of  VHS, 
or  possibly  other  viral  pathogens,  into 
U.S.  waters. 

3.  Should  a  provision  be  included 
banning  the  importation  of  live  Hshes  of 
the  families  Salmonidde  and  Esocidae? 
What  would  be  the  effects  of  such  a 
provision? 

Background:  Importations  of  live  fish 
create  the  greatest  risk  for  introducing 
pathogens  into  the  United  States.  There 
are  no  known  procedures  for  effectively 
disinfecting  live  fish  prior  to  shipment, 
and  they  normally  will  be  transferred 
into  fish  culture  facilities  or  lakes  and 
streams  where  they  and  any  pathogens 
they  carry  will  mingle  with  resident 
stocks. 


4.  Should  a  provision  be  included  to 
require  all  live  eggs  of  salmonid  and 
esocid  fishes  to  be  water-hardened  in 
solutions  of  polyvinylpyrrolidone  iodine 
prior  to  importation  into  the  United 
States?  What  would  be  the  effects  of 
such  a  provision? 

Background:  Water-hardening  and/or 
treatments  before  and/or  after  shipment 
of  eggs  have  been  shown  to  remove 
pathogens  from  the  surface  of  eggs  and 
thereby  to  reduce  the  risk  of  transferring 
pathogens. 

5.  Should  parental  stocks  from  which 
live  salmonid  or  esocid  eggs  are 
obtained  for  importation  into  the  United 
States  be  required  to  have  a  two-year 
history  of  freedom  (thnee  inspections 
over  a  two-year  period)  from  the  viral 
pathogens  banned  under  these 
regulations?  What  would  be  the  effects 
of  such  a  regulation? 

Background:  Sampling  and  monitoring 
over  an  extended  period  of  time  would 
reduce  the  risk  of  a  pathogen  actually 
being  present,  but  not  being  detected 
during  a  single  inspection. 

6.  Should  fillets,  fresh  or  frozen,  of 
salmonid  or  esocid  fishes  to  be  excluded 
from  the  provisions  of  .these  regulations? 
What  would  be  the  effect  of  such  an 
exemption? 

Background:  It  has  been  suggested 
that  there  is  very  little  probability  of 
fillets  being  discarded  uncooked,  or 
otherwise  unprocessed,  and,  therefore, 
they  pose  very  little  risk  for  introducing 
pathogens  into  North  American  waters. 

7.  Should  fish  caught  in  North 
American  waters  from  free-ranging 
stocks  be  subject  to  the  same 
certification  requirements  that  apply  to 
fish,  fish  eggs,  or  fish  products  imported 
from  other  continents  or  produced  in 
North  American  aquaculture  facilities? 
What  would  be  the  effects  of  such  a 
provision? 

Background:  Present  regulations 
exempt  from  certification  requirements 
those  fish  caught  under  a  valid  sport  or 
commercial  license  and  landed  in  North 
America,  because  such  fish  and  the 
waters  they  inhabit  may  move  freely 
across  national  boundaries  and  it  is  not 
practical  to  enforce  such  a  regulation. 
However,  certification  of  freedom  from 
viral  hemorrhagic  septicemia  virus  and 
Myxobolus  cerebralis  is  required  for 
fish  from  all  aquaculture  facilities, 
including  those  in  North  America, 
because  these  fish  are  thought  to  have 
greater  probability  of  carrying 
controlled  pathogens  and  it  is  possible 
to  operate  a  valid  inspection  and 
certification  program.  It  has  been 
suggested  that  free-ranging  fish  and 
cultured  fish  should  be  treated  similarly, 
where  practical  to  do  so. 


8.  Should  a  provision  be  included 
requiring  live  eggs  of  the  Atlantic 
salmon  [Salmo  salar)  to  be  certified  as 
free  of  Renibacterium  salmoninarum, 
the  causative  agent  for  bacterial  kidney 
disease?  What  would  be  tlie  effects  of 
such  a  requirement? 

Background:  Reinibacterium 
salmoninarum  is  common  in  many  areas 
of  the  United  States;  however,  there 
have  been  no  outbreaks  of  bacterial 
kidney  disease  in  the  hatcheries  and 
stocks  that  provide  fish  for  the  programs 
designed  to  restore  natural  runs  of 
Atlantic  salmon  in  New  England,  nor 
has  this  bacterium  been  found  in  sea-run 
adults  returning  to  rivers  in  New 
England.  There  is  concern  that  failure  to 
require  imported  Atlantic  salmon  eggs  to 
be  free  of  Reinibacterium  salmoninarum 
could  increase  the  reservoir  of  infective 
agents,  thereby  increasing  the 
probability  that  returning  adults  would 
carry  the  pathogen  and.  in  turn,  lead  to 
disease  outbreaks  that  would  jeopardize 
restoration  efforts.  Reinibacterium 
salmoninarum  is  egg-tran»missible: 
therefore,  it  can  be  argued  that  imported 
eggs  must  be  certified  to  oome  from 
stocks  free  of  the  bacteriiBn  if  the  risk 
from  such  introductions  is  to  be  avoided. 

9.  Should  the  present  requirement  that 
importations  of  salmonid  fishes  or  eggs 
be  certified  as  free  of  Myxobolus 
fmyxosoma)  cerebralis  be  deleted? 
What  would  be  the  effect!  of  deleting 
this  requirement? 

Background:  Whirling  disease,  caused 
by  Myxobolus  cerebralis.  is  untreatable. 
At  the  time  the  present  regulations  were 
written,  the  impact  of  the  disease  was 
considered  to  be  very  severe.  Present 
information  indicates  that  Myxobolus 
cerebralis  has  become  firmly 
established  in  some  areas  (at  least  16 
States  of  the  United  States)  and 
management  techniques  have  been 
developed  that  reduce  the  undesirable 
effects  of  the  pathogen. 

10.  Should  a  provision  be  included 
that  would  require  laboratories  that 
wish  to  import  tissues,  suspensions, 
fluids,  cell  cultures,  or  other  materials 
containing  pathogens  covered  by  these 
regulations  (50  CFR  16.13)  to 
demonstrate  adequate  operational  and 
containment  procedures  and  facilities 
prior  to  being  approved  to  receive  such 
imports?  What  would  be  the  effects  of 
such  a  provision. 

Background:  Professional  laboratories 
generally  have  facilities  for  preventing 
the  accidental  discharge  of  pathogens 
and  standard  operational  procedures 
(e.g.  no  studies  on  live  fi^  and 
sterilization  of  all  waste  material)  that 
minimize  the  possibility  of  pathogen 
escapement.  Nevertheless,  there  is 
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concem  that  sitandards  «Dd  periodic 
iospectioBB  of  soch  laboratoriei  would 
rechice  the  risk  of  accidental  leleafle  of 
controlled  patbogeos. 

11.  Should  a  jwoviaion  be  included 
allowing  the  Director  of  the  Umted 
States  Fish  and  Wildfife  Service  to 
approve  certain  laboratories  with 
established  historiej  of  competeoce  and 
performance  in  fish  patholo^  as 
Certifying  Laboratories  designated  to 
certify  the  pathogen  status  of  fish  to  be 
imported  into  Sie  United  States? 

Background:  Present  xegulations 
provide  for  designation  of  individuals 
only  as  Certifying  Officials.  It  has  been 
suggested  that  there  should  be 
provisions  to  exempt  professional  fish 
pathologists  wocking  in  well-established 
laboratories  from  the  need  to  apply 
individually  for  appioval  as  a  Certifying 
Official. 

12.  Should  a  provision  be  included 
prohibiting  individuals  from  certilying 
the  pathogen  status  of  Shipments  in 
which  the  Certifying  Official  may  have  a 
vested  interest?  What  would  be  the 
effects  of  such  a  provision? 

Backgroand:  It  has  been  argued  that  a 
conflict  of  interest  exists  if  the  result  of 
a  fish  health  inspection  could  cause  in 
financial  gain  or  loss  or  the  possibihfy  of 
f  uch  for  flje  Certifying  Official 
(inspector),  or  if  fte  inspector  has  a 
financial  or  other  interest  in  the  fish 
being  inspected.  It  is  standard 
professional  procedure  and  practice  in 
et'ier  established  inspection  pTograms 
(e.g.  USDA)  to  prohibit  such  confficts  of 
interest,  m  even  the  appearance  of  such 
conflicts. 

Process  for  Developing  Revised 
Regulations 

This  notice  informs  all  interested 
parties  that  the  Rsh  and  Wildlife 
Service  intends  to  revise  die  regulations 
pertaining  to  the  impcrtatioa  of 
sabnonid  fishes  and  otha  ftdies  tiiat 
may  carry  pathogens  (rf  salmonid  fi^m. 
Information  has  been  requested 
concerning  specific  issues,  a  request 
made  for  additional  suggestions,  and 
opportunity  provided  for  comment  on 
the  effects  of  possible  modifications  to 
the  existing  regulations.  A  schedule  for 
public  comment  has  been  established. 

Interested  parties  are  invited  to 
submit  written  oommenta  to  the  Oivision 
of  Pish  Hatcheries.  C<Nnraents  may 
address  any  aspect  of  the  existing 
regulations,  posstUe  revisioos,  and  their 
present  or  potential  impacts.  No  specific 
format  is  required.  Details  conceniing 
the  economic  and  environmental  effects 
of  possible  revisions  or  suggested 
wordiog  for  the  revised  regulations  will 
be  especially  useful.  If  su^icient  interest 
and  concern  are  expressed,  the  Pish  uid 
Wildlife  Service  will  schedule  public 


meetings  at  key  locatiiHis  to  provide 
additional  tqiportunities  ior  conBDeats. 
After  the  ooncfaiaisn  of  die  ctnimfnt 
period  &r  this  notice  of  intent  proposed 
regulations  -wili  be  developed  i^  Ibe 
Fish  and  Wildlife  Servioe  and 
annooncal  in  the  Fmimai  gegUtec. 
Public  comment  will  be  invited  on  the 
proposed  regnlatinns  and,  if  necessary, 
pubbc  meetings  schedtded.  Fi^ 
regoistiiins  Teflecting  aU  poblic 
comments,  and  the  8te%vm-dsh^ 
reqmisifailities  of  the  Fish  and  Wildlife 
Service  wdl  be  imqiaTed  and  putilisbed 
sidisequendy  in  the  Fedatal  Regislar. 

List  of  Subjects  in  50  CFR  Part  18. 

Animal  diseases,  Fish.  Freight 
Imports,  Transportation,  Wildlife. 

Dated:  August  a,  1988. 

Richard  M.  Smith, 

Acting  Deptify  Director. 

[FR  Doc  fle-19321  Filed  «-lfl-e9: 8.45  am] 


DEPARTIIENT  OF  1¥E  INTERK3R 

Fleh  and  Wlidllfe  SMvice 

DEPAflTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmespherfc 
Admlnlatration 

50  CFR  Parts  t8  and  228 

RIN  1018-AB16 

IncMental  Taka  of  Endangarad, 
Thraatanad  and  Ofliar  Oaptatad  Martna 
Mamnma;  DaflnWon  of  CMtaan  of  tfw 
United  r 


AQENaES:  U.S.  Fish  and  WiMlife 
Service,  Interior;  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

ACnON:  Proposed  rule. 

SUMMARY:  Regulations  are  proposed  to 
modify  the  definition  of  "  'Citizen  of  the 
United  States'  and  01.5.  citizen' "  in  50 
CFR  18.27(c)  and  228.3  by  deleting  the 
requirement  that  corporations  and 
similar  entities  be  controlled  by 
individuals  who  are  citizens  of  the 
United  States.  Limiting  the  definition  of 
organizations  "controlled  by  U.S. 
citizens"  was  incorporated  without 
explanation  when  regulations 
implementing  section  i01(a)(5)  of  the 
Marine  Mammal  Protection  Act  were 
promulgated  in  1982.  Without  the 
proposed  change,  Federal  revenues  from 
offshore  leasing  bonus  bids  could  be 
reduced  liy  up  to  several  hundred 
million  dollars  annually. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  by  September  18, 1989. 


:  Conunents  «)wtdd  be 
sabmitled  ta  the  Director,  U.S.  Fish  end 
Wildhfe  Service,  Department  of  Ae 
Interior,  Mail  Stop— 820  Aritng ton 
Square,  18th  and  <:  Streets  NW., 
Washington,  DC  2024a  Documents 
supporting  this  proposed  xde  are 
avajlahle  for  inspection  al  the  Division 
of  F^h  and  WilcUife  Management 
Assistance,  U.S.  Fish  and  WildUfe 
Service,  Department  of  the  Interior, 
Room  840,  Arlington  Square  BuildiDg, 
4401  North  Fairfax  Drive.  Ariington.  VA. 
telephone:  (7D3)  358-1718. 

FOR  fURTNCR  IRPORMATION  COWTltCT: 

Robert  A.  Peoples,  Jr.,  Division  of  Pish 
and  Wildlife  Management  Assistance, 
U.S.  Fish  and  Wildlife  Service,  T703) 
358-1718,  or  Patricia  Montanio, 
Protected  Species  Management  Division. 
Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service.  (301)  427-2322. 

SUPPLEMENTART IRFORMATION:  Revision 
of  5e<7R  18.27  and  part  228  is  proposed 
to  allow  Letters  of  Anthorization  to  take 
small  numbers  of  marine  mammals 
incidental  to  a  specific  activity  pursuant 
to  section  l(Jl(a)(5)  of  Ae  Marine 
Mammal  Protection  Act  of  1972  (Act  16 
U.Sil  1361  et  seg.)  to  be  granted  to 
corporations  and  similar  entities 
organized  nnder  laws  of  the  United 
States  or  eny  Stste  law,  but  not 
controlled  by  citizens  of  Ae  United 
States.  The  cuiTeut  limitatian  of  the 
definition  to  organizations  "controlled 
by  U.S.  crtizeiB"  was  inooiporated 
without  explanation  when  the  general 
regulations  implementing  section 
101(a)(5)  were  first  promulgated  by  the 
National  Marine  Fisheries  Service  in 
1982.  The  requirement  that  corporations 
and  similar  entities  be  organized  undf>r 
United  States  or  any  State  law,  and 
therefore  subject  to  United  States 
jurisdiction,  will  be  retained  to  ensure 
these  entities  are  accountable  for  their 
actions  and  to  maintain  consistency 
with  the  Act. 

The  Act  prohibits  all  taking  of  marine 
mammals,  including  harassment  unless 
specifically  allowed  by  the  Act  or  by 
procedures  established  under  provisions 
of  the  Act  In  1981,  the  Act  was 
amended  to  add  section  101{aK5) 
authorizing  the  Secretaries  of  Commerce 
and  the  Interior  to  allow  "citizens  of  the 
United  States"  to  engage  in  specified 
activities  (other  than  commerdal 
fishing)  widun  specific  geographic 
regions  during  periods  of  not  more  than 
five  consecutive  years  that  result  in  the 
incidental  but  not  intentional  taking  of 
small  numbers  of  non-depleted  marine 
mammals. 


I 
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In  early  1982,  the  National  Marine 
Fisheries  Service  proposed  "Regulations 
Governing  Small  Takes  of  Marine 
Mammals  Incidental  to  Specified 
Activities"  (50  CFR  part  228)  to- 
implement  the  new  provisions  of  the  Act 
(47  FR  9027).  In  response  to  comments,  a 
definition  of  "  'Citizens  of  the  United 
States'  and  'U.S.  citizen'  "  was  added 
without  explanation  or  opportunity  for 
comment  in  the  Hnal  regulations 
published  in  May  1982  (47  FR  21248). 
"Regulations  Governing  Small  Takes  of 
Marine  Mammals  Incidental  to  Specified 
Activities"' (50  CFR  18.27)  which  were 
virtually  identical  to  those  adopted  by 
the  National  Marine  Fisheries  Service 
were  promulgated  by  the  U.S.  Fish  and 
Wildlife  Service  in  July  1983  (48  FR 
31220). 

Both  sets  of  regulations  establish 
standards  and  procedures  for 
determining  whether  the  taking  of  small 
numbers  of  non-depleted  marine 
mammals  incidental  to  specified 
activities  (other  than  commercial 
fishing)  should  be  allowed  and  included 
the  following  definition: 

"Citizens  of  the  United  Slates"  and  "U.S. 
citizens"  means  individual  U.S.  citizens  or 
any  pertnersiiip,  corporation,  association,  or 
similar  entity  if  it  is  organized  under  the  laws 
of  the  United  States  or  any  governmental  unit 
defined  in  16  U.S.C.  1362(13)  and  controlled 
by  individuals  who  are  U.S.  citizens.  U.S. 
Eederal,  State,  and  local  government  agencies 
shall  also  constitute  citizens  of  the  United 
States  for  purposes  of  this  section. 

Under  this  definition,  foreign  controlled 
corporations  and  similar  entities, 
including  their  subsidiaries,  cannot 
obtain  Letters  of  Authorization 
necessary  to  proceed  with  specific 
activities  that  may  result  in  the 
incidental  taking  of  marine  mammals 
under  United  States  jurisdiction. 

The  U.S.  Fish  and  Wildlife  Service 
and  the  National  Marine  Fisheries 
Service  jointly  proposed  to  amend  the 
incidental  take  framework  regulations 
on  March  15. 1988  (53  FR  8473).  That 
rule,  which  did  not  address  the 
definition  of  citizen  of  the  United  States, 
was  proposed  to  implement 
amendments  to  section  101(a)(5)  of  the 
Act  adopted  in  1986.  The  1986 
amendments  authorized  the  issuance  of 
specific  regulations  for  the  incidental 
take  of  depleted,  as  well  as  non- 
depleted,  marine  mammals. 

In  commenting  on  the  proposed  rule, 
the  American  Petroleum  Institute, 
Minerals  Management  Service  and 
several  other  entities  stated  that  the 
existing  definition  of  citizen  of  the 
United  States  as  applied  to  a 
corporation  is  unduly  restrictive  since  it 
requires  control  by  American  citizens. 
The  commenters  also  noted  that  the 


definition  of  citizen  of  the  United  States 
in  the  marine  mammal  incidental  take 
regulations  is  inconsistent  with 
regulatory  practice  utder  the  Outer 
Continental  Shelf  Lands  Act  which 
requires  only  that  a  corporation  be 
organized  under  the  laws  of  the  United 
States  (i.e.,  be  subject  to  United  States 
jurisdiction).  They  believe  that  the 
"Congress  intended  that  all  holders  of 
offshore  leases  be  permitted  to  receive 
Letters  of  Authorization  under  the  Act 
and,  therefore,  that  the  definition  in  the 
marine  mammal  regulations  should  be 
consistent  with  Outer  Continental  Shelf 
Lands  Act  regulatory  practice. 

The  clear  language  in  section  101(a)(5) 
of  the  Marine  Mammal  Protection  Act 
only  authorizes  United  States  citizens  to 
take  marine  mammals  incidental  to 
specified  activities  (other  than 
commercial  fishing).  However,  there  is 
no  suggestion  in  the  Act  or  its  legislative 
history  that  Congress  intended  to 
preclude  corporations  or  similar  entities 
organized  under  United  States  or  any 
State  law  from  qualifying  as  United 
States  citizens. 

Generally,  corporations  and  similar 
entities  that  are  organized  under,  and 
therefore  subject  to.  United  States  or 
State  laws  are  considered  persons  in  a 
legal  sense  and  are  afforded  many  of  the 
same  rights  as  individual  citizens  of  the 
United  States  regardless  of  who  owns  or 
controls  the  entity.  Similarly,  for 
purposes  of  section  101(a)(5)  of  the  Act. 
we  are  proposing  that  corporations  and 
similar  entities  organized  under  United 
States  or  Stale-laws  be  considered 
citizens  of  the  United  States  without 
restriction  as  to  controlling  interest. 

In  extending  this  definition  to  include 
all  corporations  and  similar  entities,  it  is 
desirable  to  avoid  situations  where  non- 
citizens  can  circumvent  the  intent  of  the 
statute  to  limit  the  availability  of 
incidental  take  Letters  of  Authorization 
to  United  States  citizens.  By  similar 
entities,  therefore,  the  Services  mean 
only  those  entities  recognized  under 
United  States  or  State  laws  to  be  legal 
persons  for  purposes  of  legal  jurisdiction 
and  legal  liability.  Most,  if  not  all, 
corporations  or  similar  entities  created 
pursuant  to  State  or  Federal  law  would 
meet  this  requirement.  Therefore, 
reference  to  partnerships  and 
associations  are  proposed  to  be  deleted 
from  the  definition.  This  would  not 
preclude  individuals  who  are  United 
States  citizens  or  corporations  organized 
under  United  States  or  any  State  law 
from  forming  a  partnership  or  other 
associations  since  they  would  be 
considered  as  applying  in  their  capacity 
as  United  States  citiaens  or 
corporations. 


The  requirement  in  the  definition  of 
"United  States  citizen"  that  corporations 
and  similar  entities  must  be  controlled 
by  individuals  who  are  United  States 
citizens  appears  to  be  unduly  restrictive 
without  any  corresponding  benefits  to 
marine  mammals.  As  has  been  noted, 
the  requirement  that  corporations  be 
controlled  by  individuals  who  are 
United  States  citizens  is  inconsistent 
with  regulatory  practice  under  the  Outer 
Continental  Shelf  Lands  Act.  In 
addition,  it  could  adversely  affect 
otherwise  acceptable  activities  and 
substantially  reduce  revenues  from  the 
sale  of  offshore  oil  and  ges  leases. 
Elimination  of  this  limitation  in  the 
definition  of  United  States  citizen 
appears  to  be  warranted  and  desirable. 

Proposed  Regulatory  Change 

These  regulations  propose  to  amend 
the  definition  of  "citizen  of  the  United 
States  and  U.S.  citizen"  in  50  CFR 
18.27(c)  and  228.3  by  deleting  the 
requirement  that  corporations  and 
similar  entities  be  "controlled  by 
individuals  who  are  U.S.  citizens." 
Consistent  with  the  preamble 
discussion,  it  is  also  proposed  that  the 
specific  reference  to  partnerships  and 
associations  in  the  definition  be  deleted. 
These  revisions  are  proposed  to  allow 
Letters  of  Authorization  to  incidentally 
take  marine  mammals  to  be  granted  to 
corporations  and  similar  entities  not 
controlled  by  United  States  citizens.  The 
requirement  that  corporations  and 
similar  entities  be  organized  under 
United  States  or  any  State  law.  and 
therefore  subject  to  United  States 
jurisdiction,  would  be  retained. 

Classification  | 

The  Department  of  the  Interior,  as  the 
lead  agency,  has  prepared  a  draft 
environmental  assessment  of  this 
proposed  rule.  A  determination  will  be 
made  at  the  time  of  the  final  rule  as  to 
whether  or  not  this  is  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  section  102(2](C)  of  the 
National  Environmental-Policy  Act  of 
1969.  Section  101(a)(5)  of  the  Marine 
Mammal  Protection  Act.  and 
implementing  regulations,  require  that 
the  impacts  of  any  authorized  incidental 
take  on  marine  mammal  populations  be 
negligible  and  that  there  be  no 
unmitigable  adverse  impacts  on  their 
use  for  subsistence  purposes.  The 
proposed  modification  of  the  definition 
of  "citizen  of  the  United  States"  does 
not  alter  this  standard. 

It  has  been  determined  that  these 
regulations  constitute  a  major  rule  as 
defined  in  Executive  Order  12291. 
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Without  the  proposed  definitional 
change.  Federal  revenues  from  offshore 
leasing  bonus  bids  are  hkely  to  be 
reduced  by  more  than  $KK)  million 
annually.  However,  considering  time 
constraints  and  the  nature  of  the 
rulemaking,  the  Office  of  Uanagemeat 
and  Budget,  consistenl  wi^  section 
6(a)(4)  of  the  Executive  Order,  has 
waived  the  requirement  for  preparation 
of  a  Regulatory  Inqjact  Analysis. 

The  Department  of  the  Interior  has 
certified  under  terms  of  the  Regulatory 
Flexibility  Act  (5  US.C. 601  et  Beq.)^t\Bt 
the  proposed  regulaticais  will  not  have  a 
significant  economic ^pact  on  a 
substantial  number  of  small  entities. 
Most  requests  for  specific  regulations  to 
incidentally  take  marine  mammals 
under  the  revised  regulations  are.  as  at 
present,  1il<ely  to  be  from  the  oil  and  gas 
and  related  industries;  they  would  not 
be  considered  small  entities  under  the 
Regulatory  Flexibihty  Act. 

This  rule  does  not  contain  an 
information  collection  requirement 
subject  to  Office  of  Management  and 
Budget  clearance  under  the  Paper\vork 
Reduction  Act  (44  U.S.C.  3501  etseq.). 

The  analyses  under  the  National 
Environmental  Policy  Act,  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act  stq  available  for  review 
(see  ADDRESSES}. 

The  primary  author  of  this  proposal  is 
Robert  A.  Peoples,  Jr.,  Department  of  the 
Interior. 


List  of  Subjects 

50  CFR  Part  18 

Administrative  practice  and 
procedure,  Alaska.  Exports,  Imports, 
Intergovernmental  relations,  Marine 
mammals,  Transportation. 

50  CFR  Part  228 

Administrative  practice  and 
procedure.  Marine  roainmais.  Outer 
continental  shelf  oil  and  gas  expioration. 

Proposed  Regulation  Promnlgation 

Accordingly,  the  Service  proposes  to 
amend  50  GFK  parts  18  and  228  as 
shown  below. 

PART  tt    MAfiMC  IKWiMALS 

1.  The  authority  citation  for  50  CFR 
part  18  continues  to  read  as  follows: 

Autliority:  16  U.S.C.  1361  et  aeq. 

2.  Section  18.27(c)  is  amended  by 
revising  the  definition  of  "'Citizens  of  the 
United  States"  and  "U.S.  citizens"  to 
read  qs  follows: 

§  18.27    BrnqtMOutm  governing  wnuM  Wtes 
of  martna  mammili  incldehm  to  spaclfiad 
activities. 

♦  ■      *        *  .     «        * 

(c)  *  *  * 

Citizens  of  the  United  States  and  U.S. 
citizens  meais  individual  U.S.  citizens 
or  any  corporation  or  similar  entity  if  it 
is  organized  under  the  laws  of  the 
United  States  or  any  govemmentaJ  unit 
defined  in  16  U5.C.  1382(13).  VS. 
Federal  State  and  local  government 
agencies  shall  also  constitute  citizens  of 


the  United  States  for  purposes  of  dris 
section. 


PART  228— REGULATIONS 
GOVERNING  SMALL  TAKES  OF 
MARINE  MAMMALS  MCIOENTAL  TO 
SPECIFIED  ACTIVITIES 

3.  Tlie  authority  citation  lor  50  CFR 
part  228  continues  to  read  as  ioHow: 

Authority:  16  USXl  1361  et  wet/. 

4.  Section  228.3  is  amended  by 
revising  the  dellnitloD  of  "  'Citizens  of 
the  United  States'  and  VS.  'citizens'  " 
with  the  following: 

$228.3    Definitions 

*  •         •        «         « 

Citizens  of  the  Unj  ted  States  and  f/_S. 
citizens  means  individual  U.S.  citizens 
or  any  corporation  or  similar  entity  if  it 
is  organized  under  the  laws  of  the 
United  States  or  any  governmental  unit 
defined  in  16  U.S.C.  1362(13).  U.S. 
Federal,  State  and  local  government 
agenices  shall  also  constitute  citizens  of 
the  United  States  for  purposes  of  this 
section. 

•  •        •        *        * 

Dated:  June  27, 1989. 
Susan  ficcce  Lamson, 

Assistant  Secretary  for  Fish  and  Wildlife  out! 

Parks.  Department  aftbe  Interior. 

James  W.  Brennan, 

.Assistant  Adminiblrator  for  Fiiheries, 

National  Oceanic  and  Atniosplierk: 

Administration. 

[FR  Doc.  89-19267  Filed  6-16-89;  8:45  ani| 
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TNs  MClion  of  the  FEDERAL  REGISTER 
containt  documents  other  than  njles  or 
proposed  rules  that  are  appNcabie  to  the 
put>lic.  Mottoes  of  hearings  and 
investigations,  conwnittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttiis  section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Ravimv  by  OfflM  of 
Management  and  Budget 

August  11, 1969. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposals  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(8),  if 
applicable;  (4]  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Public  Law  96-511  applies;  (9)  Name 
and  telephone  number  of  the  agency 
contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OIRM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250,  (202)  447- 
211& 

Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

Prohibited  and  Restricted  Importation  of 
Meats,  Animals,  Animal  Byproducts, 
Poultry,  Organisms  and  Vectors  into 
the  United  States 

VS 16-3.  VS 16-25.  VS 16-26 

Recordkeeping;  On  occasion;  Quarterly 

Individuals  or  households;  State  or  local 
governments;  Businesses  or  other  for- 
^roHt;  Federal  agencies  or  employees; 
Non-profit  institutions;  Small 
businesses  or  organizations;  6,291 
responses;  12,803  hours;  not 


applicable  under  3504(h) 
Harry  A.  Kryder,  (301)  436-7885. 
Larry  K.  Robenon. 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  89-19274  Filed  S-ie-B9:  8:45  am] 
■nXINQ  CODE  3410-01-M 


Office  of  International  Cooperation 
and  Development      i 

Cooperative  Agreement  Intent;  Florida 
A&M  University 

AOENCV:  Office  of  International 
Cooperation  and  Devdopment  (OICD), 
USDA. 

action:  Notice  of  inteat 

ACTivmr:  OICD  intends  to  enter  into  an 
agreement  with  Florida  A&M  University, 
in  conjunction  with  thf  International 
Science  and  Education  Council,  to  co- 
sponsor  an  "International  Goat 
Symposium." 

AUTHORfrv:  Section  1468  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1985  (Pub.  L  99-198). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1969  (FY  1989)  to 
support  Florida  A&M  University  in  co- 
sponsoring  an  International  Goat 
Symposium,  22-26  October  1989.  The 
symposium  will  provide  a  means  for 
scientists,  educators,  and  small  farmers 
to  exchange  information  related  to  goat 
research,  production  and  marketing 
techniques  being  utilised  in  developed 
and  developing  nations.  Targeted 
participants  include  students  from  1890 
and  1662  Land-Grant  Universities, 
farmers  from  the  Southeastern  United 
States,  and  scientists  from  East  and 
West  Africa,  Latin  and  South  America, 
the  Caribbean  Basin,  Europe  and  Asia. 

Assistance  will  be  provided  only  to 
the  University  which  will  utilize  funds  to 
support  preparations  for,  and  conduct  of 
the  symposium. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $5,000  will  be  available  in  FY 
1989  as  partial  support  for  this  project. 

Information  on  proposed  Agreement 
#58-319R-0-012  may  be  obtained  from: 
USDA/OICD/Managonent  Services 
Branch,  Washington,  DC  20250-4300. 

Dated:  August  10. 198a 
Nancy  J.  Croft, 

Contracting  Officer. 

[FR  Doc  89-19293  Filed  6-10-89;  8:45  am) 
■UMQ  COOK  >410-OMi 


Cooperative  Agreement  Intent; 
University  of  Arkansas 

agency:  Office  of  International 

Cooperation  and  Developnent  (OICD), 

USDA. 

ACTION;  Notice  of  intent. 

ACTn^mr:  OICD  intends  to  award  a 
Grant  to  the  University  of  Arkansas  to 
support  the  "1989  Fanning  Systems 
Research  Symposium." 
AUTHOmrv:  Section  1456  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977.  as  amended 
(7  U.S.C.  3291).  and  tiie  Food  Security 
Act  of  1965  (Pub.  L  09-196). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1989  (FY  1989]  to 
provide  funding  support  to  the 
University  of  Arkansas  for  conduct  of 
the  "1989  Farming  Systems  Research 
Symposium.  This  symposium  is 
recognized  as  the  major  international 
forum  for  the  exchange  of  research 
experiences  and  the  development  of 
new  approaches  related  to  farming 
systems  research  and  extension. 

Assistance  will  be  provided  only  to 
the  University  which  will  utilize  funds  to 
support  the  publication  and  staff  support 
costs  of  the  symposium. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $40,000  will  be  available  in  FY 
1969  as  partial  support  for  this 
symposium. 

Information  on  proposed  Grant  #59- 
319R-9-002  may  be  obtained  from: 
USDA/OICD/Managemeat  Services 
Branch,  Washington.  DC  20250-4300. 

Dated:  August  10, 1989. 
Nancy  J.  Croft, 
Contracting  Officer. 

[FR  Doc.  89-19294  Filed  &-16-89:  8:45  am] 
MLLNM  COOC  MIO-Of-M 

Cooperative  Agreement  Intent 
University  of  Georgia 

aqency:  Office  of  Interantional 

Cooperation  and  Development  (OICD). 

USDA. 

ACTION;  Notice  of  intent. 

ACnvmr:  OICD  intends  to  enter  into  an 
agreement  with  the  University  of 
Georgia  Research  Foundation  to  develop 
agroclimatological  strategies  for  Dryland 
Agriculture. 

AUTHOMTV:  Section  1458  of  the  National 
Agricultural  Research.  Extension  and 
Teaching  Policy  Act  of  1877,  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1985  (Public  Law  9^-198). 
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OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1989  (FY  1989)  to 
support  the  University  of  Georgia  in  its 
program  to  provide  coordination  and 
network  linkage  to  several  projects 
dealing  with  agrochmatic  resource 
strategies  in  dryland  agriculture,  such  as 
AGRHYMET,  ICRISAT  Sahelian  Center. 
Famine  Early  Warning  System  and 
TAMSAT. 

Assistance  will  be  provided  only  to 
the  University  which  will  utilize  funds  to 
support  the  proposed  coordination  and 
network  linkage. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $15,000  will  be  available  in  FY 
1989  as  partial  support  for  this  project. 

Information  on  proposed  Agreement 
#58-319R-9-013  may  be  obtained  from: 
USDA/OICD/Management  Services 
Branch,  Washington,  DC  20250-4300. 

Dated:  August  10, 1989. 

Nancy  {.  Croft, 
Contracting  Officer. 

[FR  Doc.  89-19295  Filed  8-16-69;  8.45  am] 
BIU.INQ  CODE  S410-OP-M 


Office  of  International  Cooperation 
and  Development 

Cooperative  Agreement  Intent:  Old 
Dominion  University 

agency:  Office  of  International 
Cooperation  and  Development  (OICD), 
USDA. 

action;  Notice  of  intent.         

Acnvrrv:  OICD  intends  to  award  a 
Grant  to  Old  Dominion  University  for 
pubUcation  of  the  newsletter  on 
parasitic  plants  entitied  HAUSTORIUM. 
AUTHORrrv:  Section  1456  of  the  National 
Agricultural  Research,  Extension  and 
Teaching  Policy  Act  of  1977,  as  amended 
(7  U.S.C.  3291),  and  the  Food  Security 
Act  of  1965  (Public  Law  99-196). 

OICD  anticipates  the  availability  of 
funds  in  fiscal  year  1989  (FY  1989)  to 
provide  funding  support  to  Old 
Dominion  University  for  continued 
publication  of  the  newsletter, 
HAUSTORIUM;  tiie  reprinting  of  the 
1957  USDA  bibliography  on  Striga 
asiatica  (witchweed),  including  its 
update;  and  establishing  a  literature 
collection  on  Striga  in  Africa. 

Assistance  will  be  provided  only  to 
the  University  which  will  utilize  funds  to 
partially  support  the  publication  of  the 
newsletter  and  bibliography  reprint,  as 
well  as  establishing  the  literature 
collection. 

Based  on  the  above,  this  is  not  a 
formal  request  for  application.  An 
estimated  $10,511  will  be  available  in  FY 


1989  as  partial  project  support. 
Additional  funding  may  be  awarded 
during  FY  1990  and  FY  1991  depending 
on  availability. 

Information  on  proposed  Grant  #59- 
319R-9-003  may  be  obtained  from: 
USDA/OICD/Management  Services 
Branch,  Washington,  DC  20250-4300 

Dated:  August  10, 1989. 
Nancy }.  Crofl, 

Contracting  Officer. 

[PR  Doc.  89-19296  Filed  8-1&-89;  8:45  am) 

BILUNO  CODE  3410-OP-M 

Rural  Electrification  Administration 

Intention  to  Prepare  an  Environmental 
Impact  Statement  and  Hold  Scoping 
Meeting;  Associated  Electric 
Cooperative,  Inc. 

agency;  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement  and 
hold  scoping  meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA),  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.),  the 
Council  on  Environmental  Quality 
(CEQ)  Regulations  for  Implementing 
NEPA  (40  CFR  parts  1500-1508),  and 
REA  Environmental  Policies  and 
Procedures  (7  CFR  part  1794)  may 
prepare  a  Draft  Environmental  Impact 
Statement  [DEIS]  and  subsequently  a 
Final  Environmental  Impact  Statement 
(FEIS)  for  its  Federal  action  related  to  a 
proposal  by  Associated  Electric 
Cooperative,  Inc.,  (Associated)  of 
Springfield,  Missouri  to  participate  in 
constructing  a  345  kV  transmission  line 
project.  REA  may  consider  providing 
financing  assistance,  construction 
approval,  and/or  approval  of 
contractual  agreements  between 
Associated  and  other  parties  that  would 
result  in  construction  of  the  project. 
Notice  is  also  given  of  public  scoping 
meetings  to  be  held  in  conjunction  with 
the  review  of  the  possible  environmental 
consequences  and  the  determination  of 
potentially  significant  environmental 
issues  associated  with  the  REA  Federal 
action  related  to  the  proposed  project. 
FOR  INFORMATION  CONTACT:  The 

primary  point  of  contact  for  this  project 
is  Mr.  Alex  M.  Cockey,  )r..  Director, 
Southeast  Area — Electric,  Rural 
Electrification  Administration,  room 
number  0270,  South  Agriculture  Building, 
14th  and  Independence  Avenue.  SW., 
Washington,  DC  20250-1500,  telephone 
number  (202)  382-8436.  For  information 
on  specific  aspects  of  Associated's 
proposal  contact  Mr.  Charles  Means. 
Associated  Electric  Cooperative,  Inc.. 


P.O.  Box  754,  Springfield.  Missouri 
65601,  telephone  number  (417)  881-1204. 

tUPn^MENTARV  INFOmiATION: 

Associated  tentatively  proposes  to 
participate  in  a  project  to  construct  105 
miles  of  354  kV  transmission  line  and 
modify  three  existing  substations.  The 
line  would  begin  at  the  Cooper  Nuclear 
Station  in  Nemaha  County,  Nebraska, 
traverse  east  through  Atchison,  Holt. 
Nodaway,  Andrew,  and  Gentry 
Counties,  Missouri,  to  the  Fairpori 
Substation  in  De  Kalb  County,  Missouri 
and  southwest  to  the  St.  Joseph 
Substation  in  Andrew  County,  Missouri. 
The  Cooper,  Fairport  and  St.  Joseph 
substations  will  be  upgraded  to 
accommodate  the  345  kV  transmission 
line. 

Possible  participants  in  the  project 
beside  Associated  may  include  the 
Nebraska  Public  Power  District,  Omaha 
Pubhc  Power  District,  the  Lincoln 
Electric  System,  Kansas  City  Power  and 
Light,  St.  Joseph  Light  and  Power 
Company,  and  Iowa  Power  and  Light 
Company. 

Alternatives  to  be  considered  by  REA 
and  Associated  may  include,  among 
other  options:  (a)  No  action,  (b)  load 
management,  (c)  individual  versus  joint 
participation,  [d]  new  generation  and  (e) 
various  transmission  line  support 
structures  and  alternative  corridors. 

Public  scoping  meetings  will  be  held 
at  Northwest  Missouri  Electric 
Cooperative,  401  Highway  71,  Savannah, 
Missouri,  at  7:00  pm  on  Tuesday, 
September  26, 1969,  and  at  the  Fairfax 
Reorganized  R-3  School.  U.S.  Highway 
59,  Fairfax,  Missouri,  at  7:00  pm  on 
Wednesday,  September  27, 1989. 

Comments  regarding  the  proposed 
project  may  be  submitted  orally  or  in 
writing  at  the  scoping  meetings  or  in 
writing  within  30  days  after  the 
September  27  meeting  to  REA  at  the 
address  provided  in  this  notice. 

Government  agencies,  other 
organizations,  and  the  public  are  invited 
to  participate  in  the  planning  and 
analysis  of  the  proposed  project.  Issues 
to  be  discussed  at  the  scoping  meetings 
include,  but  are  not  limited  to, 
determination  of  the  project  scope,  the 
nature  and  extent  of  reasonable 
alternatives,  identification  of  significant 
environmental  issues  and  the  scope  of 
those  issues,  delineation  of  issues  which 
are  not  significant  and  do  not  warrant 
detailed  study,  and  requirements  that 
REA  or  other  Federal,  State  of  Missouri, 
or  local  agencies  may  conduct 
concurrently  with  the  environmental 
review  of  the  proposed  project. 

To  be  presented  at  the  meeting  will  be 
a  Macro-Corridor  Study  and  an 
Alternative  Evaluation  prepared  by 
Associated  and  Bums  &  McDonnell  and 
reviewed  by  REA.  The  Macro-Corridor 
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Study  and  Alternative  Evaluation  are 
available  for  public  review  at  REA  or 
Associated  at  the  addresses  provided 
herein.  They  can  also  be  reviewed  at  the 
following  libraries: 
Rolling  Hills  Regional  Library,  514  West 

Main  Street,  Savannah,  N4issouri 

64485,  Telephone:  (816)  324-4569 
Atchison  County  Library,  200  South 

Main  Street,  Rock  Point,  Missouri 

64482.  Telephone:  (816)  744-5404 
Maryville  Public  Library.  5th  and  Main 

Street,  Maryville,  Missouri  64468. 

Telephone:  (816)  582-5281 
Gentry  County  Library.  2nd  and  Park 

Street,  Stanberry.  Missouri  64489, 

Telephone:  (816)  783-2335. 

From  information  provided  in  the 
Macro-Corridor  Study,  the  Alternative 
Evaluation,  input  from  local,  State  of 
Missouri  and  Federal  agencies,  and  the 
public  Associated  will  prepare  an 
Environmental  Analysis  to  be  submitted 
to  REA  for  review.  If  significant  effects 
are  not  evident  based  on  a  review  of  the 
analysis,  REA  will  prepare  an 
environmental  assessment  to  determine 
if  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  is  warranted. 

Should  REA  determine  that  the 
Iffeparation  of  an  EIS  is  not  warranted, 
it  will  prepare  a  Finding  of  No 
Significant  Impact  (FONSI).  The  FONSI 
will  be  made  available  for  public  review 
and  comment  for  30  days.  REA  will  not 
take  its  Hnal  action  related  to  the  project 
prior  to  the  expiration  of  the  30-day 
period. 

Any  fmal  action  by  REA  related  to  the 
proposed  project  will  be  subject  to,  and 
contingent  upon,  compliance  with  all 
relevant  Federal  environmental  laws 
and  regulations  and  completion  of  the 
environmental  procedures  as  prescribed 
by  CEQ,  and  REA  environmental 
policies  and  procedures  as  applicable. 

Dated:  August  11. 1989. 
Frank  W.  Bmnatt, 

Acting  Assistant  Administrator— Electric. 
[PR  Doc.  89-19344  Filed  8>ie-a9;  8:45  am] 
nujNO  COM  uy^\t-» 


Soil  Conservation  Service 

Qreen  Knon  Critical  Area  Treatment 
(CAT)  RC«D  Meaeure,  New  Jereey 

AQCNicv;  Soil  Conservation  Service, 
USDA 

ACTKHC  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 


notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Green  Knoll  Critical  Area  Treatment 
(CAT)  RC&D  Measure,  Somerset.  New 
Jersey. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  T.  Osgood.  Slate 
Conservationist,  Soil  Conservation 
Service,  1370  Hamilton  Street,  Somerset. 
New  Jersey  08873.  teltphone  (201)  246- 
1662. 

SUPPI^MENTARV  INFOflMATUMi:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Barbara  T.  Osgood.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
providing  for  bank  stabilization  of  a 
stream. 

The  planned  works  of  improvement 
include  the  installation  of  riprap  and 
seeding. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Envfronmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address. 

Basic  data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Barbara  T.  Osgood. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Cireuiar  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 

Dated:  August  3. 1989. 
Carlos  F.  Heiming,  I 

Acting  State  Conservationist 
(FR  Doc.  89-19358  Filed  1-16-89;  8:45  am] 

BILUNO  COOe  3410-1S-M 

Warren  Township  Middle  School 
Drainage  RCftD  Measure,  New  Jersey 

agency:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Enviroomental  PoUcy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  tiie  Soil 


Conservation  Service  Guidelines  (7  CFR 
part  850);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepanid  for  the 
Warren  Township  Middle  School 
Drainage  RC&D  Measure.  Somerset. 
New  Jersey. 

FOR  FURTHER  INFORMATION  CONTACT! 

Barbara  T.  Osgood.  State 
Conservationist.  Soil  Conservation 
Service.  1370  Hamilton  Sh-eet,  Somerset. 
New  Jersey  08873.  telephone  (201)  246- 
1662. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessmeat  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Barbara  T.  Osgood,  State 
Conservationist,  has  detarmined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
providing  for  the  land  grading  and 
shaping  of  an  athletic  fiekl  to  control 
surface  nmoff. 

The  planned  works  of  improvement 
include  the  installation  of  a  diversion, 
waterway,  subsurface  drain,  and 
revegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Barbara  T.  Osgood. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.091,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Ciicular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 
Dated:  August  3, 1989. 

Caries  F.  Hanning. 

Acting  State  Conservationisi 

[FR  Doc.  69-19357  Filed  8-16r^  8:45  am] 

MLUIM  CODE  3410-ie-a 


Braahears  Creek  Watershedi 
Kentucky;  FlndbiQ  of  No  SignHleant 
Impact 


agency:  Soil  Conservation  Service. 
USDA. 
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action:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Brashears  Creek  Watershed,  Henry, 
Shelby,  and  Spencer  Counties, 
Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  W.  Geissler,  State 
Conservationist,  Soil  Conservation 
Service,  333  Waller  Avenue,  Lexington, 
KY  40504,  telephone:  606-233-2759. 

SUPPUMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Randall  W.  Geissler,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
erosion  reduction  and  protection  of 
municipal  and  industrial  water  quality. 
The  planned  works  of  improvement 
include  nineteen  waste  management 
facilities  and  accelerated  tecluiical  and 
financial  assistance  for  land  treatment. 

A  limited  number  of  copies  of  the 
Finding  of  No  Significant  Impact 
(FONSI)  are  available  to  fill  single  copy 
requests  at  the  above  address.  Basic 
data  developed  during  development  of 
the  enviromnental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Randall  W.  Geissler. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No., 
10.904— Watershed  Protection  and  Flood 
Prevention — and  is  subject  to  the  provisions 
of  Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  August  10, 1989. 

Clyde  L  Goodman, 

Deputy  State  Conservationist 

[FR  Doc.  69-19319  Filed  8-16-89, 8:45  amj 

MLUNa  CODE  S410-1S-H 


DEPARTMENT  OF  DEFENSE 

Public  Informatton  Collection 
Requirement  Submitted  to  0MB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  0MB  Control  Number:  The 
Impact  of  Aids  on  the  U.S.  Army: 
Interviews  with  Seropositive  Applicants 
for  Military  Service;  No  Form;  and  OMB 
Control  Number  0704-0282. 

Type  of  Request:  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  75  hours. 

Frequency  of  Response:  One  response 
per  respondent. 

Number  of  Respondents:  1.200. 

Annual  Burden  Hours:  1.900. 

Annual  Responses:  1,200. 

Needs  and  Uses:  Interview  survey  is 
to  be  used  by  contractor  trained 
personnel  to  interview  military  recruit 
appHcants  who  have  been  identified  as 
positive  for  HIV  to  determine  risk 
factors  for  the  disease.  The  interview 
will  be  conducted  in  a  single  session  by 
contractor  trained  interviewers  who  will 
not  know  the  antibody  status  of  the 
subject.  The  survey  instrument  and 
analysis  and  summary  files  will  not 
contain  personal  identifier  information 
and  linking  of  individuals  to  their 
specific  responses  will  not  be  possible. 
Information  gained  will  be  of  unique 
importance  for  designing  intervention 
programs,  for  targeting  high  risk  groups 
for  screening  and  health  education  and 
for  assessing  the  efficacy  of  prevention 
efforts.  Data  currently  available  may  not 
reflect  the  current  state  of  the  epidemic. 
This  research  effort  will  provide  a 
broad-based,  national  surveillance 
system  for  determining  the  geographical 
spread  of  the  epidemic  and  the  risk 
factors  most  associated  with  its  spread. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  per  respondent. 

Respondent's  Obligation:  This  is  a 
voluntary  survey. 

OMB  Desk  Officer:  Dr.  J.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  J.  Timothy  Sprehe  at  the  Office  of 
Management  and  Budget,  Desk  Officer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 


DOD  Clearance  Officer  Ms.  Peari 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington.  Virginia  22202- 
4302. 

Dated:  August  14. 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc.  89-19369  Filed  8-16-SS;  8.45  am) 
BILUNO  COOE  3S10-01-M 


Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number:  DoD 
FAR  Supplement  Part  247, 
Transportation,  and  Related  Clauses  in 
§  252.247;  DFSC  Form  1890;  and  OMB 
Control  Number  0704-0245. 

Type  of  Request.  Reinstatement. 

Average  Burden  Hours/Minutes  Per 
Response:  1  Hour. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  28,750. 

Annual  Burden  Hours:  64.700. 

Annual  Responses:  64.700. 

Needs  and  Uses:  This  request 
concerns  information  collection 
requirements  required  to  support 
contracting  for  transportion  and  related 
services  in  the  DoD  FAR  Supplement 
and  Service  Supplements. 

Affected  Public  Businesses  or  other 
for-profit;  Non-profit  institutions;  Small 
businesses  or  organizations. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  Ms.  Eyvette  R. 
Flynn. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Eyvette  R.  Flynn  at  Office  of 
Management  and  Budget.  Desk  Officer. 
Room  3235,  New  Executive  Office 
Building.  Washington.  DC  20503. 

DOD  Clearance  Officer.  Ms.  Peari 
Rascoe-Harrison. 

Written  request  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Ms.  Rascoe-Harrison,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
Suite  1204,  Arlington,  Virginia  22202- 
4302. 
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Dated:  August  14, 1989. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  89-19370  Filed  8-16-89;  8^15  am] 
MUMQ  COOK  Mie-t1-l» 


Offlo*  of  th«  8«crttary 

M«mb«rship  of  th«  Oefonto  Contract 
AudH  Agoncy  (DCAA)  Porformanoo 
RavlawBoarda 

agency:  Defense  Contract  Audit 

Agency. 

ACTION:  Notice  of  Membership  of  the 

Defense  Contract  Audit  Audit  Agency 

Performance  Review  Boards. 

•UMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRBs)  of 
the  Defense  Contract  Audit  Agency 
(DCAA).  The  pubhcation  of  PRB 
membership  is  required  by  5  U.S.C     . 
4314(c)(4).  The  Performance  Review 
Boards  provide  fair  and  impartial  review 
of  Senior  Executive  Service  (SES) 
performance  appraisals  and  make 
recommendations  to  the  Director, 
DCAA.  regarding  Hnal  performance 
ratings  and  performance  awards  for 
DCAA  SES  members. 
Emcnve:  August  17, 1989. 

FOR  FUNTHER  INFONMATION  CONTACT: 

Dale  R.  Collins,  Director,  Personnel  and 

Security  Division,  Defense  Contract 

Audit  Agency,  Department  of  Defense, 

Cameron  Station,  Alexandria,  Virginia, 

202/274-5798. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 
Performance  Review  Boards.  They  will 
,  serve  one-year  terms,  effective  upon 
publication  of  this  notice. 
Headquarters  Performance  Review 
Board: 
Mr.  Roy  I-ieidemann,  Assistant 
Director,  Operations,  Defense 
Contract  Audit  Agency, 
Chairperson 
Mr.  William  Sharkey.  Assistant 
Director,  PoUcy  and  Plans,  Defense 
Contract  Audit  Agency,  member 
Mr.  John  van  Santen,  Assistant 
Director,  Resources,  Defense 
Contract  Audit  Agency,  member 
Regional  Performance  Review  Board: 
Mr.  Harvey  Delia  Bemarda,  Regional 
Director,  Eastern,  Defense  Contract 
Audit  Agency,  Chairperson 
Mr.  ]oel  Valenzuela,  Regional 
Director.  Central  Defense  Contract 
Audit  Agency,  member 
Mr.  Gary  Neil.  Director.  Field 


Detachment  Defense  Contract  Audit 
Agency  member 

Dated:  August  14, 1989. 
Linda  M.  Bynum,  | 

Alternate  OSD,  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  89-19372  FUed  1-16-89:  8:45  am] 
BHJJNa  COOK  aS1»41-M 


Dapartmant  of  tha  Atr  Force 

USAF  Scientific  Advisory  Board; 
iMeeting  | 

August  11, 1988. 

The  USAF  Scientific  Advisory  Board 
Strategic  Cross-Matrix  Panel  will  meet 
on  September  8, 1989,  from  6:00  a.m.,  to 
5:00  p.m..  at  HQ  Strategic  Air  Command 
(SAC).  Offutt  AFB  NR 

The  purpose  of  this  meeting  will  be  to 
facilitate  the  exchange  of  information 
amongst  Scientific  Advisory  Board 
members  and  SAC  staff  on  strategic 
missile  programs.  The  meeting  at  HQ 
Strategic  Air  Command  (SAC)  will 
involve  discussions  of  classified  defense 
matters  Usted  in  section  552b(c)  of  Title 
5.  United  States  Codet  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  897-4811. 
Patsy  J.  Conner. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  89-19320  Filed  B-16-«9:  8:45  am] 
BHJJNO  COOE  M1(Hlt-H 


Office  of  the  Inspector  General 

Privacy  Act  of  1974;  New  System  of 
Recorda 


AOENCY:  Office  of  the  Inspector  General. 
DOD. 

action:  Notice  of  a  new  system  of 
records  subject  to  the  Privacy  Act. 

summary:  The  Office  of  the  Inspector 
General.  Department  of  Defense,  is 
adding  a  new  system  of  records  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  522a). 

date:  This  proposed  action  will  be 
effective  without  further  notice  on  or 
before  September  18, 1989,  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 

address:  Send  any  oomments  to  the 
Assistant  Director.  FOIA/PA  Division. 
Assistant  Inspector  General  for 
Investigations,  Room  1016,  400  Army 
Navy  Drive,  Arlington,  VA  22202-2884. 


FOR  FURTHER  INFORMATION  CONTACT: 

Dominick  D.  Wasielewskl,  (202)  697- 
6035,  AUTOVON:  227-«)t5. 
SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  reoord  system 
notices  subject  to  the  Privacy  Act  for  the 
Office  of  the  Inspector  General,  DoD, 
has  been  published  in  the  Federal 
Regjister  to  this  date  a»  listed: 

SO  FR  22279  May  29. 1985  (Compilation. 

changes  follow] 
52  FR  28547  Jul  15, 1987 
52  FR  35754  Sep  23. 1987 
54  FR  24377  )un  7. 1989 

A  new  system  report,  ae  required  by  5 
U.S.C.  S  552a(rt  of  the  Privacy  Act,  was 
submitted  on  August  9, 1989,  to  the 
Committee  on  Governmental  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4b  of  Appendix  I 
to  OMB  Circular  No.  A-180.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
December  12, 1985  (50  FR  52730, 
December  24, 1985). 

Dated:  August  14, 1989. 

LM.  Bynum, 

Alternate  OSD  Federal  Regitter  Liaison 
Officer,  Department  of  Defease. 

CIG-11 

SYSTEM  NAME: 

Budget  Information  Tracking  System 
(BITS). 

SYSTEM  LOCATION: 

Department  of  Defense  (DoD),  Office 
of  the  Assistant  Inspector  General  for 
Administration  and  Infonnation 
Management,  Fmancial  Management 
Directorate,  400  Army  Navy  Drive, 
Room  567A,  Arlington,  VA  22202-2884. 

catioomcs  of  immviouals  covered  m  the 
system: 

All  DoD  Inspector  General  employees 
who  participate  in  IG  Travel,  Permanent 
Change  of  Station  (PCS),  Awards,  and 
Training. 


CATEOOIMES  OF  RECORDS  M  THE  SYSTEM: 

Cost  records  of  IG  employees  who 
have  been  approved  for  Temporary  Duty 
and  Blanket  Travel;  employee  training; 
Permanent  Change  of  Station  (PCS);  and 
employee  cash  awards.  . 

AUTHoerrY  for  maintenance  of  the 
system: 

Public  Law  95-452,  the  Inspector 
General  Act  of  1978,  as  onended;  10 
U.S.C.  133,  Secretary  of  Defense: 
Appointment,  Powers,  Duties  and 
Delegation  by;  DoD  Directive  5106.1, 
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"Inspector  General  of  the  Department  of 
Defense"  (32  CFR  part  373):  and 
Executive  Order  9397. 

FUnFOSE(S). 

Information  is  used  in  determiidng 
current  year  execution  and  future 
budgetary  requirements  for  the  Office  of 
the  Inspector  General.  Personal 
information  such  as  individual's  name. 
Social  Security  Number  and  grade/rank 
are  used  as  follows: 

a.  Tracking  temporary  duty  travel 
costs.  Personal  information,  individual's 
name  and  Social  Security  Number  are 
used  as  unique  identifiers  used  in 
querying  the  system  for  cost  data. 

b.  tracking  blanket  travel  costs  and 
effective  dates. 

c.  Tracking  training  costs  and 
requirements. 

d.  Tracking  Permanent  Change  of 
Station  (PCS)  costs. 

e.  Tracking  cash  award  costs. 
Personal  information,  grade/rank  are 
used  in  determining  the  cash  award 
ceiling  and  range  available  to  the 
individud  proposing  the  cash  award. 

ROUTINE  USES  OF  RECORDS  MAIHTAINEO  Bl 
THE  SYSTEM,  mCLUDtNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  "Blanket  Routine  Uses"  set  forth 
at  the  beginning  of  the  Office  of  the 
Inspector  General's  compilation  of 
record  system  notices  apply  to  this 
system  of  records. 

POUOES  AND  PRACTICES  FOR  STORmO, 
RCTRieVINa,  ACCMSINa,  RETAMNM,  AND 
DtSPOema  OF  RECOROe  m  THE  SYSTEM: 


STORAGE: 

Records  are  stored  on  computer  disks, 
stored  in  a  fireproof  safe.  Paper  records 
are  forwarded  to  the  appropriate  office 
within  the  Inspector  General  for  storage. 

RETRIEVABIUTY: 

Records  are  retrieved  by  Sodal 
Security  Number.  A  specified  data 
element  or  a  combination  thereof 
contained  in  this  system  of  records  can 
be  used  for  accessing  information. 

SAFEOUAROS: 

Access  to  the  system  is  protected/ 
restricted  through  the  use  of  assigned 
user  identification/passwords  for  entry 
into  system  modules. 

RETENTKM  AND  DISPOSAL: 

Records  are  maintained  for  the 
current  fiscal  year.  Records  are  then 
archived  and  st(M«d  in  a  fireproof  safe 
for  three  years.  At  the  end  of  the  third 
year,  the  archived  disks  and  paper 
records  are  destroyed. 


Assistant  Director,  FOIA/PA  Division, 
Office  of  the  Assistmt  Inspector 
General  for  Investigstions,  400  Army 
Navy  Drive,  Room  1016,  Ariington.  VA 
22202-28M. 


NOTIFICATIOM  I 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
infonnation  about  themselves  riiould 
address  written  inquiries  to  the 
Assistant  Director,  FOIA/PA  Division. 
Office  of  the  Inspector  General  for 
Investigaticms,  400  Army  Navy  Drive, 
Arlington,  VA  22202-2884.  The  request 
should  contain  the  full  name,  address, 
and  Social  Security  Number  of  the 
individual. 


Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Assistant 
Director,  Office  of  the  Inspector  General 
for  Investigations,  400  Army  Navy  Drive, 
Ariington,  VA  22202-2884.  The  request 
should  contain  the  full  name,  address, 
and  Social  Security  Number  of  the 
individual. 


Agency  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  IG  determinations  by 
the  individual  concerned  are  published 
in  O^  Administrative  Instruction  No. 
81.  "OSD  Privacy  Program";  32  CFR  part 
286b;  or  may  be  obtained  from  the 
system  manager. 

RECORD  SOURCE  CATEGORIES: 

Data  maintained  in  the  system  is 
obtained  directly  from  the  individual  on 
the  following  forms: 

A.  Request  to  Temporary  Duty  Travel 
Form,  provided  to  the  Travel  Section 
with  information  obtained  from  the 
individual  traveler; 

b.  Request  for  Permanent  Change  of 
Station  Form,  provided  by  the  Personnel 
and  Security  Directorate  and  Travel 
Section  with  information  obtained  from 
the  individual 

c.  Request  for  Training  Form,  provided 
by  the  Training  Officer  within  each 
segment  of  the  Office  of  the  Assistant 
Inspector  General  with  information 
obtained  from  the  individual;  and 

d.  Incentive  Awards  Nomination  and 
Action  fotm,  provided  by  the  Personnel 
and  Security  Directorate  with 
information  obtained  from  an 
individual's  supervisor  and  personnel 
records. 

To  the  extent  that  a  follow-up  to 
resolve  discrepancies  is  required, 
information  is  collected  directly  from 


the  indivkkial  or  the  appropriate  office 
within  the  OfRce  of  ttie  Inspector 
General  on  Department  of  Defense  (DI^ 
Forms  1610  and  1914,  Standard  Form 
182,  and  IG  Perm  1400.430-3. 


None. 
(FR  Doc.  80-19371  Filed  S-ie-aS:  8:46  am} 


DEPARTMENT  OF  EDUCATION 

Proposed  Infonnation  CoHacllon 
Raquasta 

AOENCY:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

summary:  The  Director,  Office  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATE:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  16. 1989. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Jim  Houser,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  728  Jackson 
Place,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Margaret  B. Webster, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  B.  Webster  (202)  732-3915. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1960  (44  U.S.C.  Chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations. 

The  Director,  Office  of  Information 
Resources  Management,  pubUshes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
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proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
0MB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Margaret 
Webster  at  the  address  speciHed  above. 

Dated:  August  14, 1989. 

Carim  U.  Rica, 

Director,  for  Office  of  Information  Resources 
Management. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Existing 

Title:  Private  Schools  Survey 

Frequency:  Biennially/Annually 

Affected  Public:  Non-profit  institutions; 
Small  businesses  or  organizations 

Reporting  Burden: 
Responses:  25,000 
Burden  Hours:  12,000 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

AbstwcL-  This  survey  will  obtain  basic 
information  about  private 
elementary  and  secondary  schools. 
The  Department  will  use  this 
information  to  build  a  universe 
frame  of  schools  to  serve  as  a 
sampling  frame  for  surveys  of 
private  schools;  and  to  conduct  a 
sample  survey  to  collect  early 
estimates  of  key  statistics  (e.g.  total 
number  of  private  schools,  teachers 
and  students)  annually. 

[FR  Doc.  8»-19318  Filed  8-16-89: 8:45  am] 
MUMQ  COM  4000-1-M 


DEPARTMENT  OF  ENERGY 

Qrants  and  Cooperative  Agreement 
Awarda;  Texaa 

aOENCY:  Bartlesville  Project  Office, 
Department  of  Energy. 
achon:  Notice  of  intent  to  negotiate  a 
grant  with  the  State  of  Texas  (Annex  V). 

summary:  "Microbial  Enhanced  Oil 
Recovery  (MEOR)  Research."  The  U.S. 
Department  of  Energy  (DOE), 
Bartlesville  Project  Office,  tlvough  the 
DOE.  Idaho  Operations  Office,  intends 
to  negotiate  on  a  noncompetitive  basis  a 
cost-share  grant  with  the  State  of  Texas. 
All  technical  and  scientific  aspects  will 
be  conducted  by  the  University  of  Texas 
at  Austin  (UTA)  through  a  sub^ant.  The 
action  is  prompted  by  the  consummation 
ot  Annex  V  to  the  Memorandum  of 


Understanding  between  the  DOE  and 
the  State  of  Texas  which  defines  the 
research  proposal  aad  the  participants, 
and  speciHes  cost  sharing.  The  grant 
will  be  utilized  by  the  University  of 
Texas  at  Austin  to  enhance  the 
understanding  of  MEOR  processes 
through  experimentation  as  well  as 
simulation  of  bacteria  transport  and  oil 
recovery  mechanisms.  To  accomplish 
this  the  following  four  tasks  will  be 
conducted:  (1)  The  strain  initially  chosen 
for  this  study,  Bacilhis  licheniformis  JF- 
2,  will  be  characterited  with  respect  to 
its  growth  characteristics  and  its  ability 
to  generate  biosurfactants,  (2)  transport 
studies  in  cores  will  be  conducted  to 
compare  with  the  model  results,  (3)  a 
computer  model  will  be  formulated  to 
simulate  bacterial  transport  growth  in 
porous  media,  and  (4)  the  biocngineering 
aspects  of  specific  MEOR  processes  will 
be  evaluated  using  tfie  simulator.  The 
participant  shall  further  transfer  the 
learned  technologies  to  oil  operators 
through  publications  and  workshops. 
The  University  of  Texas  at  Austin  will 
make  available  to  this  research  project 
the  state  well  records,  geological  data 
archives,  well  samples  and  computer 
resources. 

The  authority  and  justification  for 
determination  of  noncompetitive 
financial  assistance  (DNCFA)  is  DOE 
Financial  Assistance  Rules  10  CFR 
600.7(b)(2Ki),  (B)  and  (C).  The  activities 
proposed  in  Annex  V  to  the  agreement 
between  the  U.S.  Department  of  Energy 
and  the  State  of  Texas  are  in  support  of 
a  public  purpose  and  are  as  directed  by 
the  agreement.  This  activity  would  be 
conducted  by  the  State  of  Texas  using 
their  own  resources,  however,  DOE 
support  of  the  activity  would  enhance 
the  public  benefits  to  be  derived  by 
allowing  full  development  and 
verification  of  a  computer  simulator  for 
MEOR  modeling  and  evaluation.  DOE 
knows  of  no  other  entity  which  is 
conducting  or  planning  to  conduct  such 
an  activity.  The  apidicant  is  a  unit  of 
Government  and  the  activity  to  be 
supported  is  related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction,  thereby  precluding 
DOE  provision  of  support  to  another 
entity.  The  grant  term  is  for  two  years  at 
an  estimated  cost  of  $360,328  which  will 
be  cost  shared  equdly  by  DOE  and  the 
State  of  Texas.  Public  response  may  be 
addressed  to  the  contract  specialist 
stated  below. 

contact:  U.S.  Department  of 

Energy,  Idaho  Operations  Office  785 
DOE  Place,  Idaho  Falls,  Idaho  83402, 
Trudy  A.  Thome,  Contract  Specialist 
(208)  526-9519. 


Dated:  August  1, 1969. 
I.  Roger  Gonzales. 
Director,  Contracts  Management  Division 
[FR  Doc.  89-19383  Filed  8-16-89;  8:45  am) 
MLUNG  CODE  MS(M>1-M 


Granta  and  Cooperative  Agreement 
Awards;  Texaa 

agency:  Bartlesville  Project  Office. 
Department  of  Energy. 

ACTION:  Notice  of  intent  to  negotiate  a 
grant  with  the  State  of  Texas  (Annex 
Vll 

summary:  "Development  of  Nuclear 
Magnetic  Resonance  Imaging/ 
Spectroscopy  for  Improved  Petroleum 
Recovery."  The  U.S.  Department  of 
Energy  (DOE).  Bartlesville  Project 
Office,  through  the  DOR  Idaho 
Operations  Office,  intends  to  negotiate 
on  a  noncompetitive  basis,  a  cost-share 
grant  with  the  State  of  Texas.  All 
technical  and  scientific  apsects  will  be 
conducted  by  the  Texaa  A&M  University 
through  a  subgrant.  The  action  is 
prompted  by  the  consummation  of 
Annex  VI  to  the  Memorandum  of 
Understanding  between  the  DOE  and 
the  State  of  Texas  which  defines  the 
research  proposal  and  ttie  participants, 
and  specifies  cost  sharing.  The  grant 
will  bie  used  by  the  Texas  A&M 
University  for  the  development  and 
application  of  Nuclear  Magnetic 
Resonance  Imaging  (NMRI)  methods  for 
determining  rock-fluid  and  petrophysical 
properties  and  for  fundamental  studies 
of  multiphase  flow  behavior  in  porous 
media.  Specific  objectives  are 
development  of  NMRI  procedures  for 
(1)  Measuring  porosity,  permeability, 
pore  size  distribution,  capillary  pressure, 
and  wetting  characteristics,  (2) 
improvement  of  the  methods  for 
determining  two-  and  three-phase 
relative  permeability  functions,  (3) 
development  of  a  better  understanding 
of  dispersed  phase  displacement 
processes,  and  (4)  determination  of 
saturation  distributions  and  fingering 
during  miscible  displacements.  The 
learned  technologies  will  be  transferred 
to  oil  operators  through  publications  and 
workshops.  The  Texas  A&M  University 
will  make  available  to  this  research 
project  the  facilities  of  the  Engineering 
Imaging  Laboratory.  The  authority  and 
justification  for  determination  of 
noncompetitive  ftnancial  assistance 
(DNCFA)  is  DOE  Financial  Assistance 
Rules  10  CFR  600.7(b)(29(i].  (b),  (C)  and 
(D).  The  activities  proposed  in  Annex  VI 
to  the  agreement  between  the  U.S. 
Department  of  Energy  and  the  State  of 
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Texas  are  in  support  of  a  public  purpose 
and  are  as  directed  by  the  agreement 
This  activity  would  be  conducted  by 
the  State  of  Texas  using  their  own 
resources,  however.  DOE  support  of  the 
activity  would  enhance  the  pubUc 
benefits  to  be  derived  by  allowing  more 
thorough  and  more  rapid  development  of 
NMRI  methodologies  applicable  to 
reservoir  characterization.  DOE  knows 
of  no  other  entity  which  is  conducting  or 
planning  to  conduct  such  an  activity. 
The  applicant  is  a  unit  of  Government 
and  the  activity  to  be  supported  is 
related  to  performance  of  a 
governmental  function  within  the 
subject  jurisdiction  thereby  precluding 
DOE  provision  of  support  to  another 
entity.  The  State  of  Texas  through  its 
subgrantee,  Texas  A&M  University,  has 
exclusive  domestic  capability  to  perform 
the  activity  successfully  based  on 
unique  equipment,  proprietary  data,  and 
technical  expertise.  The  applicant  has 
access  to  data  relative  to  the  proposed 
activities  that  will  be  identified  and 
structured  and  made  available  to 
developers,  decision-makers,  and 
researchers.  The  applicant  has  access  to 
the  Engineering  Imaging  Laboratory  and 
technicians  and  researdiers  skilled  in 
NMRI.  The  grant  term  is  for  three  years 
at  an  estimated  value  of  $1,870,000 
which  will  be  cost  shared  equally  by 
DOE  and  the  State  of  Texas.  Public 
response  may  be  addressed  to  the 
Contract  Specialist  stated  below. 
contact:  U.S.  Department  of  Energy, 
Idaho  Operations  O^ice,  785  DOE  Place, 
Idaho  Falls,  Idaho  83402,  Trudy  A. 
Thome,  Contract  SpeciaUst  (208)  526- 
9519. 

Dated:  August  1, 1989. 
}.  Roger  Gonzales, 

Director,  Contracts  Management  Division. 
[FR  Doc.  89-19384  Filed  8-16-89;  8:45  am] 
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Financial  Aaaiatance  Award;  Intent  of 
Award  Grant  to  Unl-Frac,  Inc. 

agency:  Department  of  Energy. 
action:  Notice  of  unsolicited  financial 
assistance  award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  financial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-89CE15998  to  Uni- 
Frac,  Inc.,  to  fund  testing  of  the  unique 
Uni-Frac  distillation  Column  under  six 
different  operating  conditions. 

Scope:  This  grant  will  aid  in  providing 
funding  to  Uni-Frac,  Inc.,  for  the  purpose 
of  testing  the  invention  at  the  world 


renowned  University  of  Texas 
Separations  Research  Center  (^C)  to 
determine  the  e^iciency  of  the  Uni-Frac 
Column  under  six  separate  operating 
conditions  in  order  to  quantitatively 
assess  its  signiHcance.  Conventional 
distillation  column  designs  do  not  allow 
uni-directional  flow  of  hquids  across  the 
plate.  The  Uni-Frac  Column  has  solved 
this  problem.  This  new  form  of  plate 
design  in  a  distillation  column  will 
substantially  increase  the  efficiency  for 
separating  liquids.  The  crude  oil 
processing  industry,  petro-chemical 
industry,  and  a  number  of  other 
industries  are  highly  sensitive  to  the 
performance  of  distillation  columns.  In 
the  petro-chemical  industry  alone,  the 
National  Institute  of  Standards  and 
Technology  (NIST)  estimates  savings  on 
a  global  scale  from  the  adoption  of  Uni- 
Frac  Column  technology  at  21  million 
barrels  of  oil  annually.  Another  large 
use  for  the  technology  would  be  for 
distilling  liquid  air  that  is  needed  to 
produce  oxygen  for  the  iron  and  steel 
industry.  Distillation  is  widely  employed 
as  a  key  unit  of  operation  in  many 
industries  therefore,  the  Uni-Frac 
Column  technology  could  lead  to  many 
^ther  potential  energy  savings 
applications. 

Eligibility:  Based  on  acceptance  of  an 
unsolicited  application,  eligibility  of  this 
award  is  being  limited  to  Trent  ].  Parker, 
Uni-Frac,  Inc.,  a  private  corporation  that 
invented  and  holds  the  patent  on  the 
Uni-Frac  Column.  It  has  been 
determined  that  this  project  has  high 
technical  merit,  representing  an 
innovative  technology  which  has  a 
strong  possibility  of  adding  to  the 
national  energy  resources. 

The  term  of  this  grant  shall  be  for  18 
months  from  the  effective  date  of  award. 
TOR  niRTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 

Procurement  of  Operations.  Attn: 

Richard  E.  Leotta.  MA-453.2. 1000 

Independence  Avenue.  SW., 

Washington.  DC  20585. 

Thoiiiat  S.  Keefe, 

Director,  Contract  Operations  Division  "B", 

Office  of  Procurement  Operations. 

[FR  Doc.  89-19385  Filed  8-16-69:  8:45  am] 

BtUMO  CODE  S4S0-ei-« 


Senior  Exeeuttve  Service; 
Performance  Review  Board 

action:  Amendment  to  the  SES 
Performance  Review  Board 
Appointments. 

summary:  This  notice  Usts  die 
additional  members  to  serve  on  the 
Performance  Review  Board  standing 
register  for  the  Department  of  Energy. 


This  supplements  the  listings  published 
in  52  FR  32166.  on  August  28. 1987,  and 
52  FR  34gea  on  September  16. 1987.  at 
amended  by  our  letter  of  August  10. 
1988. 

EFFECnvt  DATE:  These  appointments 
are  effective  as  of  July  31. 1989. 

The  additional  names  for  the  SES 
Performance  Review  Board  are  as 
follows: 

lames  A.  Stout 

Marvin  Klinger 

Alan }.  Streb 

Gail  dePlanque  ^ 

William  L  Barker 

Anthony  Lane 

Mary ).  Hutzler 

David  Hendrie 

Denise  F.  Swink 

John  S.  Wilson 

Ignacio  Resendez 

Grover  L  Allen 

David  Pye 

James  K.  Magnider 

William  P.  Snyder 

Milt  Lorenz 

Thomas  H.  Isaacs 

Ralph  Stein 

Terry  A.  Vaeth 

J.  J.  Wagoner 

James  Davies 

Issued  in  Washingtoa  DC  on  August  10, 
1989. 

Vito  A.  MagBano. 

Executive  Secretary,  Executive  Personnel 

Board. 

[FR  Doc.  89-19386  Filed  8-16-89:  &45  am] 

MUMQ  COOC  i4aa-oi-H 


Energy  Information  Adminletratton 

Ctiangea  to  DOE  Energy  Iftf ormation 
Reporting  and  Raoord^ceeping 
Requlrementa 

agency:  Energy  Information 
Administration,  DOE 

ACTION:  Notice  of  changes  to  the 
inventory  of  energy  information 
reporting  and  record-keeping 
requirements. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice  to 
respondents  and  other  interested  parties 
of  changes  to  the  inventory  of  current 
information  collections  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511,  44  U.S.C  3501  et  seq.)  for 
which  EIA  is  responsible.  DOE 
management  and  procurement 
assistance  collections,  which  are  the 
responsibility  of  the  DOFs  Office  of 
Management  and  Admmistration.  are 
not  included  in  these  notices. 
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During  the  third  quarter  of  fiscal  year 
1989  (April  1, 1989  through  June  30, 
1989],  changes  were  made  to  the 
October  1, 1988  inventory  of  DOE 
information  collections,  which  was 
published  in  the  Federal  Register,  53  FR 
48287,  (November  30, 1988).  Changes 
during  the  first  quarter  were  published 
in  the  Federal  Register,  54  FR  6743, 
(February  14, 1989)  and  changes  made 
during  the  second  quarter  were 
published  in  54  FR  19430  (May  5, 1989). 
The  third  quarter  changes  are  listed 
below,  and  include  new  information 
collections  approved  by  the  Office  of 
Management  and  Budget  (OMB), 
collections  extended,  reinstated, 
discontinued  or  allowed  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement. 


requirement  extension,  or  requirement 
reinstatement,  the  current  DOE  control 
or  form  number,  the  title,  the  OMB 
control  number,  and  the  OMB  approval 
expiration  date  are  listed  by  the  DOE 
sponsoring  ofHce.  For  the  list  of 
discontinued  requirements,  the 
discontinued  date  is  shown  instead  of 
the  expiration  date.  If  applicable,  the 
appropriate  Code  of  Federal  Regulations 
citation  is  also  listed.  For  revised 
information  collections,  a  brief  summary 
of  the  type  of  revision  is  noted. 
Information  collections  not  utilizing 
structured  forms  are  designated  by  an 
asterisk  (*)  placed  to  the  right  of  the 
control  or  form  number. 
FOR  FURTHER  INFORMATION  CONTACT: 

Etta  Harris,  EI-73,  Energy  Information 
Administration,  Mail  Stop  lH-023, 


Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  588-2165. 

Information  on  the  availability  of 
single,  blank  information  copies  of  those 
collections  utilizing  structured  forms 
may  be  obtained  by  contacting  the 
National  Energy  Information  Center,  EI- 
231,  Forrestal  Building,  U.S.  Department 
of  Energy,  Washington.  DC  20585.  (202) 
586-4800. 

Statutory  Authority:  Sec.  3506.  Pub.  L. 
96-511.  Paperwork  Reduction  Act  of 
1980.  as  amended.  44  U.S.C.  3506. 

Issued  in  Washington.  D. 
1989. 
Yvonne  M.  Bishop. 

Director,  Statistical  Standards,  Energy 
Infonration  Administration, 


C..  August  11, 


New  DOE  Energy  Information  Collections  Approved  by  OMB 


DOE  No. 


Title 


OMB 

control 

No. 


Expiration 
date 


CFR  citation 


Energy  Information  Adnuntstra- 

tion: 
None 


None.. 


DOE  No. 


Title 


OMB 

control 

No 


Expiration 
date 


CFR  citation 


Energy  Information  Admmistra- 
lion: 

EIA-SCO 

EiA-e01  

EIA-802 

ElA-803 

EIA-804 

EIA-S06 

E'A-S10 

EiA-ei  1 

EIA-S1 2 

EIA-812 

ElA-ei3 

EIA-fl14 

EIA-ai6 

EIA-ei7 

EIA-818 

E!A-e20 

EIA-825 


Federal      Energy      Regulatory 
Convnission: 

FERC-e 

FERC-516* 


Weekly  Refinery  Report 

Weekly  Bulk  Terminal  Report 

Weekly  Product  Pipeline  Report 

Weekly  Crude  Oil  Stocks  Report 

Weekly  Imports  Report „ 

Weekly  Cnide  Watcti  Report 

Monthly  Refinery  Report 

Monttiiy  Bulk  Terminal  Report 

Morrtfily  Product  PIpleine  Report « 

Monttiiy  Product  Pipeline  Report , 

Monthly  Crude  Oil  Report 

Monthly  Import!  Report ., 

Monthly  Natural  Gat  Liquids  Report 

Monthly  Tanker  and  Barge  Movement  Report..... 

Intematkxfal  Energy  Agency  Imports/ Stocks-at-9ea  Report.. 

Annual  Refinery  Report .^ 

Petroleum  Facility  Operator  Identification  Survey 

Urxlerground  Gas  Storage  Report 

Electric  Rate  Sctwdule  Filings ,...      


FERC-550' 
FERC-S61 . 
FERC-588* 


Fossil  Energy: 
FE-748 


International  Affairs  and  Energy 

Emergencies: 
IE-417R 


Oil  Pipeline  Rates:  Tariff  Filings „ 

Annual  Report  of  Interlocking  Positions 

Emergency  Natural  Gas  Sale,  Transportatnn  and  Exchange 
Transactk)ns. 


Enhanced  Oil  Recovery  Annual  Report- 


Major  Electric  Po«ver  System  Emergency  Re| 


porr... 


19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 
19050165 


19020026 
19020096 

19020089 
19020099 
19020144 


19010291 


19010288 


04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 
04/30/92 


06/30/92 
11/30/85 

08/31/89 
07/31/89 
06/30/91 


n6/30/92 


05/31/92 


18CFR  260.11. 

18  CFR  35,  S«l>part  A.  35.12- 

35.26,  35.30,  35.31,  292.  301. 
18  CFR  340-345  mi  347. 
18  CFR  46.4.  46.6, 131.1. 
18CFR284,  Sut)partl. 


10CFR20S.350-.953. 


16. 


*  Does  not  utilize  a  stnjdured  form. 
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DOE  Energy  Information  Collections  Discontinued  or  Allowed  to  Expire 


DOE  No. 

Tme 

OMB 

No. 

CFRdMlon 

Energy  Information  AdmMstretion: 
ElA-e46(F) 

EIA-«46(S) „. 

Manufacturing  Energy  Consumption  Survey  (Consunvtion  mt6 

ReMed). 
Manutodurlng  Energy  Consumption  Survey  (Fuel  Siwltching  Ca- 

P*«iy). 

Electric  R«te»-Corporate  AppKcattona 

10050169 
19050169 

19020062 

04/07/89 
04/07/88 

06/30/89 

FERC-519*_ 

IS  CFR  33 

'Does  not  ulSzs  ■  structured  form. 


REINSTATED  DOE  ENERGY  INFORMATION  COLLECTIONS 

DOE  No. 

Title 

OMB 

control 

Na 

dale 

CFRcttaiion 

Federal  Energy  Regulatory  Commission: 
FERC-576* „ „ 

Report  t>y  Certain  Natural  Gas  Companies  on  Service  Intemjp- 
Itons. 

19020004 

06/30/92 

16  CFR  260.9. 

*I3oes  not  utilize  a  stnjctured  form. 


Changes  in  Continuing  DOE  Energy  Information  Collections 


DOE  Nos.  as  previously  listed 


Changes 


Energy  Infonnation  Admintstrattore 

EIA-846A/D,  Manufacturing  Energy  Consumption  Survey . 


EIA-871A/F,  Commercial  BuHding  Energy  Consumption  Survey 

Fossil  Energy: 

FE-329R,  Regulatory  Reporting  and  ftooord^ceeping  Requirements.. 

Federal  Energy  Regulatory  Commisaion 

FERC-537.  Pipeline  Certiffcttee..- 

FERC-545.  Gas  Pipeline  Rates:  Rate  dwnge  (non-formal) 

FERC-555,  Record  Relantton  Requirements 

FERC-669.  Refund  ot)ligalions  (Producer) 


Superseded  EIA-846(F)  and  EIA-846(S)  Fornis  are  dmerent  from  predecessors 

and  approved  for  use  through  4/30/91. 
ModHications  to  forms  and  approved  for  use  ttvough  5/31  /92. 

Superseded  ERA-329R  and  OMB  number  changed  to  1901-0297. 

neviatons  to  regulatkxis  and  approved  for  use  through  4/30/92. 
Revisions  to  ragulattons  and  approved  for  use  through  4/30/90. 
Revieions  to  reguialions  and  approved  for  uee  through  5/31/92. 
Revisions  to  reguialions  and  approved  for  use  through  10/31/90. 


[FR  DOC.  89-19387  Filed  8-1&-89;  8:45  am] 
MLLNK  CODE  tSSO-OI-M 


FMtoral  Energy  Regulatory 
Commission 

[Docktt  Nos.  ER80-588-4W0  et  aL] 

Idaho  Power  Co^  et  al^  Electric  Rate, 
Small  Power  Production,  and 
Interlocking  Directorate  FWngs 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Idaho  Power  Co. 

[Docket  No.  ER89-588-000] 
August  8. 1988. 

Take  notice  that  on  July  31, 1989, 
Idaho  Power  Company  (Idaho)  tendered 
for  filing  a  Notice  of  Cancellation  of 
FERC  Rate  Schedule  No.  76  between 
Idaho  and  the  Washington  Water  Power 
Company. 

Idaho  requests  this  cancellation  to  be 
effective  as  of  June  1, 1989. 

Comment  date:  August  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  Pacific  Gas  and  Electric  Co. 

[Docket  No.  ER89-638-000] 
August  8. 1989. 

Take  notice  that  on  July  31. 1989. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  missing  pages 
to  the  Agreement  among  the  Modesto 
Irrigation  District,  the  Turlock  Irrigation 
District.  City  and  Coimty  of  San 
Francisco  and  Pacific  Gas  and  Electric 
filed  in  this  docket  on  July  6. 1989. 

Comment  date:  August  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Iowa  Public  Service  Co. 

[Docket  No.  ER89-567-000] 

August  8. 1989. 

Take  notice  that  Iowa  Public  Service 
Company  (IPS)  on  August  3. 1989. 
tendered  for  filing  an  executed  Capacity 
Purchase  Agreement,  dated  March  13, 
1989,  whereby  IPS  will  supply  St  Joseph 
Light  &  Power  Company  (SJLP)  with  firm 
capacity  and  associated  energy, 
commencing  May  1, 1989  and  continuing 
through  April  1. 1995.  IPS  requests  that 


the  negotiated  Agreement  be  made 
effective  as  of  May  1. 1989. 

Copies  of  the  filing  have  been  served 
on  St  Joseph  Light  ft  Power  Company 
and  the  Iowa  Utilities  Board. 

Comment  date:  August  22. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Soudieastem  Power  Administration 

[Docket  No.  EF89-301 1-000] 
August  8. 1989. 

Take  notice  that  on  June  22. 1989. 
Southeastern  Power  Administration 
(SEP A)  tendered  for  filing  modifications 
to  Rate  Schedule  CAR-3-A  for  power 
from  SEPA's  Georgia  System  of  Projects. 

Comment  date:  August  22, 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

5.  Arizona  Public  Service  Ca 

[Docket  No.  ER89-265-000] 
August  8. 1989. 

Take  notice  that  on  August  2. 1989. 
Arizona  Public  Service  Company 
(Arizona)  tendered  for  filing  additional 
revised  rate  sheets  that  were  not 


I 
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included  in  its  July  28, 1980  filing  in  the 
above  referenced  docket 

Comment  date:  August  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  th«  end  of  this  notice. 

5.  Minnesota  Power  ft  Light  Ca 

[Docket  No.  ER8&-50»-OOO] 
August  8, 1989. 

Take  notice  that  on  August  3, 1989, 
Minnesota  Power  ft  Light  Company 
(MP&L)  tendered  for  filing  the  following 
agreements  between  MP&L  and  the 
Cooperative  Power  Association  (CPA): 

1.  Supplement  No.  4  to  the  Integrated 

Transmission  A^«ement  between 
MP&L  and  CPA. 

2.  Input  Line  Agreement,  which  provides 

for  the  use  and  cost  sharing  of  the 
liens  that  import  power  to  the 
Integrated  Transmission  System. 

3.  Substation  Lease  Agreement,  under 

which  MP&L  will  lease  a  share  of 
CPA's  Hubbard  230  KV  Substation. 

MP&L  states  that  these  agreements 
are  intended  to  resolve  certain  disputes 
regarding  the  manner  in  which  CPA  will 
meet  its  outlet  facilities  investment 
obligation  for  the  import  of  power  from 
its  Coal  Creek  plant  to  tfie  Integrated 
Transmission  System.  MP&L  states  that 
approval  of  these  agreements  will 
permit  dismissal  of  appeals  from  FERC 
Opinion  Nos.  283  and  263-A  filed  by 
both  CPA  and  MPftL  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Orcidt.  MPftL  has 
requested  waiver  of  the  Commission's 
regulations  in  order  to  permit  the 
agreements  to  become  effective  as  of 
May  1, 1988,  in  accordance  with  the 
intention  of  the  parties. 

Comment  date:  August  22, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Olrian  (Rhretdale)  Cogamratioii,  Inc. 

(Docket  No.  QF89-2g»-000] 
August  8, 1969. 

On  July  21. 1989,  O'Brien  (Riverdale) 
Cogeneration,  Inc.  (Applicant),  of  225 
South  Eighth  St..  Philadelphia.  PA  19106. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
9  292.207  of  the  Commission's 
regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  fiHng. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Riverdale, 
Illinois.  The  facility  will  consist  of  one 
or  two  boilers,  a  heat  recovery  steam 
generator  and  an  extraction/condensing 
steam  turbine  generator.  Thermal  energy 
recovered  frosB  Oe  focility  will  be 
utibzcd  by  the  Aane  Steel  Company  in  a 
steel  pickling  process  and  for  space 


heating.  The  electric  power  production 
capacity  of  the  facility  will  be  14  MW. 
The  primary  source  (rf  energy  will  be 
natural  gas.  Construotion  of  the  facility 
is  scheduled  to  begin  in  April  1990. 
Operation  of  the  facility  is  planned  to 
commence  in  July  1901. 

Comment  date:  Thfrty  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edison  Co.  v.  Town  of 
Concord,  Massachusetts 

[Docket  Na  EL09-i^-OaO] 
Angtist  a,  1989. 

Take  notice  that  on  August  4, 1989, 
Boston  Edison  Company  (Edison]  filed  a 
complaint  pursuant  te  sections  205  and 
307(a)  of  the  Federal  Power  Act  against 
the  town  of  Concord,  Massachusetts 
(Concord). 

Edison  alleges  that  Concord  owes 
Edison  $45,406.50,  and  that  it  is  entitled 
to  tiiis  amount  under  its  filed  rate 
schedule  for  service  to  Concord  for 
unmetered  energy. 

Comment  date:  September  7, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notke. 

f.  Iowa  Public  Service  Co. 

[Docket  No.  ERao-tez-ODO] 
August  8, 1989. 

Take  notice  that  Iowa  Public  Service 
Company  (IPS)  on  July  12, 1989, 
amended  its  filing  for  its  Firm  Capacity 
Sales  agreement  betvreen  IPS  and 
Citizens  Electric  Corporation  (CEC) 
whereby  IPS  will  supply  short-term 
power  and  associated  energy.  IPS  has 
requested  an  effective  date  of  June  1, 
1989  for  the  initial  rate,  and  accordii^y 
seeks  waiver  of  the  notice  requirements 
of  the  Commission's  rules. 

IPS  states  that  copies  of  this  filing 
were  served  on  CEC  and  the  Iowa 
Utilities  Board. 

Comment  date:  August  22. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notke. 

10.  Iowa  Public  Service  Co. 

[Docket  No.  ER8&-593-(K)0] 
August  9, 1989. 

Take  notice  that  Iowa  Public  Service 
Company  (IPS)  on  August  7, 1989, 
tendered  for  filing  an  executed  Firm 
Power  Purchase  Agreement,  dated 
September  18, 1987,  and  accompanying 
Letter  Agreement,  dated  July  17, 1989, 
whereby  IPS  will  sell  to  MJMEUC  firm 
electric  capacity  and  associated  energy 
subject  to  wheeling  and/or  other 
agreements  between  the  MJMEUC 
member  dty  and  the  intermediary 
utilities  providing  transmission  service. 
The  amount  of  firm  electric  capacity  and 


associated  energy  will  be  in  accord  with 
the  individual  member  cities  capacity 
requirements  schedules  attached  to  the 
Agreement  as  Exhibit  n. 

Copies  of  the  filing  have  been  served 
on  the  Missouri  Joint  Municipal  Electric 
UtiHty  Commission,  the  Iowa  Utilities 
Board  and  the  City  of  Marceline. 

Comment  date:  August  23, 1989,  in 
accordance  with  Standatd  Paragraph  E 
at  the  end  of  this  notice. 

11.  Commonwealth  Edison  Co. 


[Docket  No.  ER89-594-000] 
August  9, 1989. 

Take  notice  that  on  August  7. 1989. 
Commonwealth  Edison  Company 
(Edison]  tendered  for  filing  Amendment 
No.  6,  dated  August  1. 1968,  to 
Interconnection  Agreement,  dated 
March  1, 1975,  between  Edison  and 
Wisconsin  Power  and  Light  Company 
(Wisconsin  Power).  Amendment  No.  6 
changes  various  rates  for  coordination 
energy  transactions  between  the  parties. 

Edison  and  Wisconsin  Power 
requested  expedited  consideration  of 
the  filing  and  an  effective  date  for  each 
rate  schedule  to  be  August  1, 1980. 
Accordingly,  Edison  and  Wisconsin 
Power  request  waiver  of  the 
Commission's  notice  requirements  to  the 
extent  necessary. 

Copies  of  the  filing  were  served  upon 
the  Illinois  Commerce  Commission,  the 
Public  Service  Commission  of 
Wisconsin  and  Wisconsk  Power. 

Comment  date:  August  23. 1989.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kansas  City  Po«v«r  ft  Light  Co. 

[Docket  No.  ER8e-388-00(4 
August  9, 1989. 

Take  notice  that  on  August  7. 1960. 
Kansas  City  Power  &  Li^t  Company 
(KCPL)  tendered  an  amendment  to  its 
earlier  filing  in  this  Docket. 

KCPL  states  diat  the  purpose  of  the 
Amendment  is  to  provide,  at  the  request 
of  Commission  Staff,  responses  to  a 
series  of  questions  regarding  the  filing. 

Comment  date:  August  23. 1969,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Conposy  Of  New 
Hampeoire 

[Docket  No.  ER89-591-O00] 
August  9, 1989. 

I 

Take  notice  that  on  August  4, 1909i 
Pubhc  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
six  copies  of  an  executed  amendment  to 
its  FERC  Electric  Rate  Schedule  No.  107 
for  transmission  service  power 
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purchased  by  Boston  Edison  Company 
(BECO)  from  the  New  Brunswick 
Electric  Commission  over  the 
transmission  facilities  of  PSNH. 

The  proposed  executed  amendment  to 
FERC  Elecfric  Rate  Schedule  No.  107 
changes  that  rate  schedule  in  those 
respects.  Article  L  which  specifies  the 
term  of  the  agreement,  has  been 
amended  to  extend  the  agreement 
through  October  31. 1991.  unless 
terminated  earlier  at  BECO's  option.  IF 
BECO  is  unable  to  get  a  commitment  for 
transmission  service  across  the 
transmission  systems  of  Central  Maine 
Power  Company  and  Maine  Electric 
Power  Company  for  the  period 
November  1, 1990  throu^  October  31, 
1991,  then  BECO  may  terminate  the 
agreement  on  October  31, 1990,  provided 
that  BECO  gives  written  notice  to  PSNH 
no  latter  than  April  1, 1990. 

Ariicle  m  which  specifies  the  rates  for 
the  service,  has  been  amended  to 
replace  the  words  "appUcable  PTF  rate" 
with  a  reference  to  PSNH's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Non  Firm  Transmission  Service)  as  that 
tariff  may  be  amended  from  time  to 
time.  All  other  references  to  "PTF 
system(s)"  in  other  sections  of  the 
Contract  have  been  deleted  and 
replaced  with  the  words  "transmission 
system(s). 

Finally,  the  discount  provided  for  in 
Article  li  of  the  original  contract  has 
been  replaced  with  a  variable  discount 
schedule.  PSNH  will  provide  service  at  a 
75%  discount  fix)m  the  rate  estabhshed 
under  the  Non-Firm  Tariff  for  the  period 
May  2, 1989  through  October  31, 1989;  at 
a  50%  discount  from  that  rate  from  the 
period  November  1. 1989  through 
October  31, 1990;  and  at  a  33%  discount 
from  that  rate  for  the  period  November 
1, 1990  through  October  31, 1991. 

PSNH  requests  that  the  amendment  to 
FERC  Electric  Rate  Schedule  No.  107  be 
made  effective  May  2, 1989  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  to  allow  the 
proposed  effective  date.  As  good  cause 
for  such  waiver,  PSNH  submits  that  no 
party  would  be  prejudiced  by  the  grant 
of  such  waiver  and  that  PSNH  and 
BECO  reached  agreement  after  the 
proposed  effective  date  had  passed. 

PSNH  states  that  it  has  served  copies 
of  the  filhig  on  BECO  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  August  23. 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  Cajun  Electrte  Power  Cooperative. 
Inc.  v.  Gulf  States  Utilities  Co. 

[Docket  No.  ELB9-I4-000] 
August  9. 1989. 

Take  notice  that  on  August  7, 1989, 
Cajun  Electric  Power  Cooperative 
(Cajun)  tendered  for  filing  a  complaint 
against  Gulf  States  Utilities  Company 
(Gulf  States).  Cajun  states  that  this  filing 
is  made  pursuant  to  sections  205. 206 
and  306  of  the  Federal  Power  Act,  16 
U.S.C.  824d,  824c  and  825e,  and  pursuant 
to  Rule  206  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  C.F.R. 
385.206. 

Cajun  states  that  Gulf  States  has 
refused  to  provide  transmission  service 
and  delivery  points  necessary  to  enable 
Cajun  member  Jefferson  Davis  Electric 
Cooperative,  Inc.  (Jefferson  Davis)  to 
make  Westlake  Polymers  Corporation 
and  NL  Chemicals,  two  industries  which 
have  requested  electric  service  from 
Jefferson  Davis.  Cajun  further  states  that 
Gulf  States  must  provide  such  service 
pursuant  to  Service  Schedule  CSTS,  a 
rate  schedule  filed  with  and  approved 
by  the  Commission,  but  that  Gulf  States 
has  refused  to  acknowledge  the 
applicability  of  Service  Schedule  CSTS 
to  the  requested  service. 

Cajun  is  requesting  the  Commission  to 
order  Gulf  States  to  accommodate  the 
requested  service  pursuant  to  Service 
Schedule  CSTS  by  either  (1)  establishing 
a  new  delivery  point  pursuant  to  Service 
Schedule  CSTS  or  (2)  agreeing  to  a 
reasonable  location  for  new  delivery 
points  to  be  constructed  by  Cajun. 

According  to  Gulf  States  a  copy  of 
this  complaint  is  being  served 
contemporaneously  upon  Gulf  States. 

Comment  date:  September  8. 1989,  in 
accordance  with  Standard  Paragraph 
end  of  this  notice. 

15.  PMEP.  Inc. 

[Docket  No.  QF88-287-00D| 

August  9, 1989. 

On  July  28. 1989.  PMEP.  Inc. 
(Applicant),  of  Prudential  Center, 
Boston,  MA  02199.  submitted  for  fiUng 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  S  292.207  of  the 
Commission's  regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Los  Angeles, 
California.  The  facility  will  consist  of 
two  combustion  turbine  generators,  two 
heat  recovery  steam  generators  with 
supplementary  firing  and  an  extraction/ 
condensing  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  will  be  utilized  for  space  heating 


and  cooling  on  the  UCLA  campus.  The 
maximum  net  electric  power  production 
capacity  of  the  facility  will  be  39.960 
kW.  The  primary  source  of  energy  will 
be  natural  gas.  Construction  of  the 
facility  is  scheduled  to  begin  in  April 
1990. 

Comment  date:  Thirty  days  from 
publication  in  the  Fedeval  Register,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Southern  California  Edison  Co. 

[Docket  No.  ER89-592-00DJ 
August  9, 1988. 

Take  notice  that  on  August  7, 1969, 
Southern  California  Edison  Company 
(Edison]  tendered  for  filing,  as  an  initial 
rate  schedule,  the  following  agreement, 
executed  on  July  5, 1989,  by  the 
respective  parties: 

Edison-Turiock  Economy  Eaaigy  Apaenant 

Between 

Southern  California  Edison  Company 

and 
Turlock  Irrigation  District 

The  filed  Agreement  establishes  the 
terms  and  conditions  under  which 
Economy  Energy  may  be  purchased  or 
sold  by  either  Party. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  August  23, 1989,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Idaho  Power  Co. 

Pocket  No.  ER88-528-O00] 
August  9. 1989. 

Take  notice  that  on  August  7, 1989, 
Idaho  Power  Company  tendered  for 
filing  an  amendment  to  its  earlier  filing 
of  a  proposed  tariff  entitled.  Short  Term 
Capacity  and/or  Energy  for  Resale.  In 
the  amended  fiUng  Idaho  Power 
Company  submits  a  Notice  of 
Cancellation  of  aU  Service  Agreements 
currently  effective  under  the  Company's 
existing  non-firm  energy  tariff,  Ist 
Revised  FERC  Electric  Tariff  Volume 
No.  1.  The  proposed  tariff  would 
supersede  Idaho  Power  Company's 
existing  tariff  applicable  to  &m  and 
nonfirm-transactions  of  short  duration. 

The  amendment  delays  the  effective 
date  for  the  proposed  tariff  to  October  8, 
1989  and  modifies  the  energy  charge 
component  of  the  tariff  rates. 

Idaho  Power  Company  states  that 
copies  of  the  amended  filing  were 
mailed  to  those  utilities  believed  by 
Idaho  Power  Company  to  be  interested 
in  purchasing  this  type  of  service,  as 
well  as  the  utility  regulatory 
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comiiissioiu  for  Idaha  Oregon.  Nevada, 
California,  Montana,  Utah.  New  Mexico, 
Washington  and  Colorado. 

Canment  dote:  August  23, 1968,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385^1 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  apropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protectants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 
LoUD.CuImI1. 
Secretary. 
[FR  Doc.  09-19260  Filed  S-ld-69: 8:45  am] 


(Doctat  Na  RP8»-217-000] 

El  Paso  Nslural  Om  Co^Tartff  FIRng 

August  la  1969 

Take  notice  that  on  August  3. 1988,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
filed,  pursuant  to  part  154  of  the  Federal 
Energy  Regulatory  Commission 
("Commission")  Regulations  Under  the 
Natural  Gas  Act.  certain  tariff  sheets  to 
its  FERC  Gas  Tariff;  First  Revised 
Volume  No.  1 

El  Paso  states  that  the  tendered  tariff 
sheets,  when  accepted  by  the 
Commission  and  permitted  to  become 
effective,  serve  to  clarify  El  Paso's  right 
to  selectively  adjust  (discount)  its  Order 
No.  500  Throughput  Surcharge  for 
intemiptible  sales  service. 

El  Paso  also  states  that  by  order 
issued  June  23. 1969  at  Docket  No.  RP88- 
180-000,  the  Commission  accepted  for 
filing,  effective  |une  1, 1989,  certain  tariff 
sheets  permitting  the  selective 
adjustment  of  the  lliroughput  Surcharge 
applicable  to  transportation  service 
performed  under  part  284  of  the 
Commission's  Regulations  on  El  Paso's 
interstate  pipeline  system.  On  page  6  of 
said  order,  die  Coimnission.  in  response 
to  the  argument  raised  by  certain  parties 
that  the  discount  should  apply  to  all 
sales  as  well  a«  transportation 
customers,  clearly  stated  that 


indhridually  certificated  sales  are  not 
permitted  to  receive  discounts. 
However,  the  Commission  also  clearly 
stated  that  it  also  parmits  discounts  for 
sales  under  a  blanket  intemiptible  sales 
certificate  which  El  Paso  currently  has 
in  place.  El  Paso  stales  that  it  agrees 
with  the  Commission  that  it  can 
discount  under  its  btnket  sales 
certificate  but  is  concerned  that  its 
ability  to  selectively  adjust  the 
Throughput  Surcharge  for  intemiptible 
sales  may  not  be  cleeriy  stated  in  its 
tariff.  In  this  regard.  El  Paso  notes  that 
the  surcharge  is  presently  displayed 
separately  from  (and.  thus,  by  possible 
implication,  as  being  additive  to]  the 
minimum  rate.  Therefore,  to  make  clear 
that  the  surcharge  component  of  the 
intemiptible  sates  service  rates  can  be 
selectively  adjusted.  El  Paso  has 
tendered  its  statement  of  Rates  tariff 
sheet  for  Rate  Schedule  IS-1  which 
reflects  a  Maximum  Rate  of  $.1291  per 
dth  and  a  Minimum  Rate  of  $.0000  per 
dth  for  the  Throughput  Surcharge.  El 
Paso  also  tendered  a  revision  to 
subparagraph  21.3(b)  of  section  21, 
Take-or-Pay  Buyout  and  Buydown  Cost 
Recovery,  of  the  General  Terms  and 
Conditions  contained  in  its  First  Revised 
Volume  No.  1  Tariff  so  as  clearly  to 
provide  for  selectively  adjusting  the 
Throughput  Surcharge  for  intemiptible 
sales  customers  as  well  as  shippers. 

El  Paso  further  states  that  as  indicated 
in  its  May  28, 1989  filing  and  as  set  forth 
in  section  21  of  El  Paso's  Volume  No.  1 
Tariff,  the  Throughptt  Surcharge  is 
designed  to  recover  a  portion  of  the 
fixed  costs  which  El  Paso  has  paid  to 
producers/suppliers  in  settlement  of 
take-or-pay  claims.  In  the  event  that  El 
Paso  adjusts  the  surcharge  to  any  level    - 
which  is  less  than  the  Maximum  Rate, 
the  shortfall  becomes  non-recoupable 
and  will  not  be  made  up  from  other 
customers  or  shippers  utilizing  EI  Paso's 
interstate  pipeline  system. 

El  Paso  requested  pursuant  to  S  154.51 
of  the  Commission's  Regulations,  that 
waiver  of  the  notice  requirements  of 
§  154.22  of  said  Regulations  be  granted 
so  as  to  permit  the  tendered  tariff  sheets 
to  become  effective  August  1, 1989. 

Copies  of  this  filing  were  served  upon 
all  interstate  pipeline  system  sales 
customers  and  shippers  of  El  Paso  and 
all  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC.  20426,  in  accordance  with  99  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 


August  17. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moticHi  to  intervene.  Copies 
of  this  fihng  are  on  file  with  the 
Commission  and  are  avtilabie  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheH. 

Secretary. 

FR  Doc.  89-19281  Rled  &-1M9;  8:45  am) 

BlUma  COK  (717-01-M 


[Docket  Na  TQ89-3-46-003] 

Kentucky  West  Virginia  Gas  Co; 
Compliance  Filing 


August  10, 1989. 

Take  notice  that  on  August  7, 1989, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West]  filed  Second  Substitute 
Fourteenth  Revised  Sheet  No.  41  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  to  be  effective  August  1, 
1989. 

Kentucky  West  states  that  this  filing 
is  in  compliance  with  the  Commission's 
Letter  Order  issued  June  21, 1989. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  fai  accordance 
with  Rules  214  and  211  of  the 
Commission's  rules  of  Practice  and 
Procedure  (18  CFR  385.214,  385.211 
(1988)].  All  such  protests  should  be  filed 
on  or  before  August  17, 1989.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takea  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Persons  diat  are  already  parties  to  this 
proceeding  need  not  file  a  motion  to 
intervene  in  this  matter.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lota  D.  CashfllL 
Secretary. 

[FR  Doc  89-19262  Filed  a-l)B-89;  8:45  am) 
BILIJNO  COOE  trU-OVM 


[Docket  Na  TQ89-3-27-(M0] 

North  Penn  Gas  Co^  Notice  of 
Proposed  Changes  In  FCRC  Gas  Tariff 

August  1. 1989. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  August  4. 
1989,  tendered  for  filing  Ninety-fourth 
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Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff  First  Revised  Volume  Na  1. 

The  revised  tariff  sheet  is  being  filed 
pursuant  to  section  14  (PGA  Clause)  of 
the  General  Terms  and  Conditions  of 
North  Penn's  FERC  Gas  Tariff  to  reflect 
changes  in  the  cost  of  gas  for  the  period 
September  1, 1989  through  November  30, 
1989  and  is  proposed  to  be  effective 
September  1, 1989.  The  proposed  change 
reflects  an  increase  in  the  average  cost 
of  gas  for  the  G-1  Rate  Schedule  of 
9.782*  per  Mcf. 

North  Penn  request  waiver  of  the 
Commission's  Rules  and  regulations 
pertaining  to  the  thirty-day  notice 
requirements. 

While  North  Penn  believes  that  no 
other  waivers  are  necessary  in  order  to 
permit  this  filing  to  become  effective 
September  1, 1989.  as  propowd.  North 
Penn  respectfully  requests  waiver  of  any 
of  the  Commission's  Rules  and 
Regulations  as  may  be  required  to 
permit  this  filing  to  become  effective 
September  1, 1989  as  proposed. 

North  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  State 
Commissions  shown  on  the  service  list 
attach  to  the  filing. 

Any  person  desiring  to  the  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  285.211, 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  August  16, 
1989.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Linwood  A.  Wataon,  |r.. 

Acting  Secretary. 

[FR  Doc.  89-1926  Filed  8-16-88: 8:4S  am] 

eaUNOOOOE  t717-0VM 


[Docket  No.  RP8S-25»-01S] 

Northern  Natural  Gas  Company 
(Division  of  Enron  Corp.);  Proposed 
Changes  In  FERC  Gas  Tariff 

August  10, 1989. 

Take  notice  that  on  August  4. 1989, 
Northem'Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern), 


tendered  for  filing  in  its  FERC  Gas  Tariff 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets: 

Sixth  Revised  Sheet  No.  4d 
Eighty-Sixth  Revised  Sheet  No.  4e 

The  listed  tariff  sheets  are  being  filed 
in  compliance  with  the  Commission's 
July  20. 1989  Order  Granting  Rehearing 
issued  in  Docket  No.  RP88-259-009 
which  directed  Northern  to  file  tariff 
sheets  listing  the  D-2  billing 
determinants  for  each  of  its  customers. 

The  Company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
customers  purchasing  gas  and  receiving 
transportation  and  gathering  services 
under  its  FERC  Gas  Tariff  and  to 
interested  State  Commissions.  Any 
person  desiring  to  protest  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  A 
Procedure  (18  d^  385.214,  385.211).  All 
such  protests  should  be  filed  on  or 
before  August  17, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Persons  that 
are  already  parties  to  this  proceeding 
need  not  file  a  motion  to  intervene  in 
this  matter.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cash^, 
Secretary. 

[FR  Doc.  89-19264  Filed  8-16-89:  8:45  am] 
BILUNQ  CODE  87ir-01-M 

[Docket  No.  RP89-191-002] 

Northwest  Pipeline  Corp.;  Proposed 
Changs  in  FERC  Gas  Tariff 

August  10, 1989. 

Take  notice  that  on  August  7, 1989, 
Northwest  Pipeline  Corporation 
("Northwest")  submitted  for  filing 
Eighteenth  Revised  Sheet  No.  201.  to  be 
a  part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1-A. 

Northwest  states  that  this  sheet  is 
amended  to  include  the  ACA  and  GRI 
Surcharges  in  the  currently  effective 
minimum  and  maximum  tariff  rates, 
pursuant  to  the  directives  in  the 
Commission's  order  dated  July  6, 1989  in 
the  above  docket  number. 

A  copy  of  this  filing  is  being  served  to  . 
all  parties  of  record  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 


with  9  9  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  end 
Procedure.  All  such  protests  should  be 
filed  on  or  before  August  17, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  talcen.  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  tliat  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  tills  filing  are  on  file  with  the 
Commission  and  are  available  for  pubhc 
inspection. 
Lois  D.  CaaheU. 

Secretory' 

[FR  Doc.  89-19265  Filed  8-16-89:  8:45  am] 

BtLUNQ  oooe  STir-et-H 


[Docket  Na  RP88-2S8-004] 

West  Texas  Gas,  Inc;  Notice  of  RMng 

August  10, 1989. 

Take  notice  that  on  August  3, 1988. 
West  Texas  Gas,  Inc.  (WTG)  filed 
Substitute  Fourteenth  Revised  Sheet  No. 
3a  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  to  be  effective  April  1, 
1989,  and  Substitute  Fifteenth  Revised 
Sheet  No.  3a  to  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  to  be  effective 
July  1, 1989.  These  tariff  sheets  were 
filed  by  WTG  in  compliance  with  the 
Commission's  letter  order  issued  July  7, 
1989,  in  this  docket. 

Copy  of  this  filing  were  served  upon 
WTG's  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice -and 
Procedure  (18  CFR  99  385.211  and 
385.214  [1978]].  All  such  protests  should 
be  filed  on  or  before  August  17. 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  who  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaalieU, 
Secretary. 
[FR  Doc.  89-19286  Filed  8-1&-89;  8:45  am) 

HUJNO  COK  e717-01-« 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requlramentt  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  11. 1989. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
(44  U.S.C.  3501-3520). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  (202)  857-3800.  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 
Persons  wishing  to  comment  on  these 
information  collections  should  contact 
Eyvette  Flynn,  OfTice  of  Management 
and  Budget.  Room  3235  NEOB, 
Washington.  DC  20503,  (202)  395-3785. 
Copies  of  these  comments  should  also 
be  sent  to  the  Commission.  For  further 
information  contact  Jerry  Cowden. 
Federal  Communications  Commission, 
(202)  632-7513. 

OMB  Number:  3060-0288 

Title:  Section  78.33,  Special  temporary 
authority  (cable  television  relay 
stations) 

Action:  Extension 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  40 
responses;  160  hours;  4  hours  average 
burden  per  response 

Needs  and  Uses:  Section  78.33  permits 
Cable  Television  Relay  Service  stations 
to  file  informal  requests  for  special 
temporary  authority  to  install  and 
operate  new  equipment  or  operate 
licensed  equipment  in  a  manner 
different  from  that  authorized  in  station 
licenses.  Data  is  used  by  the 
Commission  staff  to  ensure  that  grant 
would  not  cause  interference  to 
established  stations. 

OMB  Number:  3060-0287 

Titie:  Section  78.69.  (Cable  Relay) 
Station  records 

Action:  Extension 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response: 
Recordkeeping  requirement 

Estimated  Annual  Burden:  2,057 
recordkeepers;  53.482  hours;  26  hours 
average  burden  per  recordkeeper 

Needs  and  Uses:  Section  78.69 
requires  each  licensee  of  cable 
television  relay  stations  to  maintain 
records  of  certain  inspections, 
observations,  and  repairs.  Used  by 


Commission  staff  in  field  investigations 
to  ensure  proper  operation  of  station. 

OMB  Number:  3060-0169 

Title:  Sections  43.51  and  43.53— 
Reports  and  records  of  communications 
common  carriers  and  certain  affiliates 

Action:  Revision 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response:  On  occasion 

Estimated  Annuel  Burden:  374 
responses;  6,029  hours;  16.12  hours 
average  burden  per  response 

Needs  and  Uses:  Sections  43.51  and 
43.53  require  common  carriers  to  submit 
reports  so  that  the  FCC  can  monitor 
various  activities  of  these  carriers  to 
determine  the  impact  on  the  just  and 
reasonable  rates  rtquired  by  the 
Communications  Act  of  1934,  as 
amended. 

OMB  Number:  3060-0166 

Title:  Part  42 — Preservation  of  records 
of  communication  common  carriers 

Action:  Extension 

Respondents:  Businesses  (including 
small  businesses) 

Frequency  of  Response: 
Recordkeeping  reqjuirement 

Estimated  Annuel  Burden:  68 
recordkeepers;  136  hours;  2  hours 
average  burden  per  recordkeeper 

Needs  and  Uses:  Part  42  prescribes 
the  regulations  governing  the 
preservation  of  records  of 
communications  common  carriers  that 
are  fully  subject  to  the  jurisdiction  of  the 
FCC.  The  requirements  are  necessary  to 
ensure  the  availability  of  carrier  records 
needed  by  Commiision  staff  for 
regulatory  purposes. 

Federal  Communications  Commission. 

Doniu  R.  Searcy,      I 

Secretary. 

(FR  Doc.  89-19307  Fi|ed  8-1&-89;  8:45  am] 

BIU.INO  CODE  6712-01-11 


[Report  No.  1790] 

Petitiona  for  Reconsideration  and  Stay 
of  Actiona  In  Rul«  Maldng  Proceedings 


August  11, 1988. 

Petitions  for  reconsideration  and  stay 
have  been  filed  in  the  Commission  rule 
making  proceeding  Usted  in  this  Public 
Notice  and  published  pursuant  to  47 
CFR  §  1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239, 1919  M  Street, 
NW.,  Washington,  DC,  or  may  be 
purchased  from  the  Commission's  copy 
contractor  International  Transcription 
Service  (202-857-3800).  Oppositions  to 
these  petitions  must  be  filed  September 
5. 1989.  See  9  l-4(b)(l)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 


Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject-  Revision  of  part  15  of  the 
Rules  Regarding  the  Operation  of  Radio 
Frequency  Devices  with  and  Individual 
License.  (Gen  Docket  No.  87-389.  RM's 
5193.  5250  and  5575). 

Number  of  Petitions  Received:  1. 

Subject-  Amendment  of  S  73.202(b) 
Table  of  Allotments.  I^  Broadcast 
Stations.  (Waterbury  and  Royalton, 
Vermont)  (MM  Docket  No.  87-410.  RM's 
5802,  6202  and  6207. 

Number  of  Petitions  Received:  2. 

Subject-  Amendment  of  S  73.202(b) 
Table  of  Allotments,  FM  Broadcast 
Stations.  (Jupiter  and  White  City, 
Florida)  (MM  Docket  No.  88-366,  RM's 
6260  and  6531). 

Number  of  Petitions  Received:  1. 
Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  89-19308  Filed  8-16-89;  8:45  am] 
BILUNQ  CODE  ITIZ-OI-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

[FHLBB  Na  4561;  AG-ZH] 

The  Waldoboro  BanK  F.S.B^  Final 
Action  Approval  of  Conversion 
Application 


Date:  August  8, 1989. 

Notice  is  hereby  given  that  on  August 
4. 1989,  the  Office  of  the  General 
Counsel  of  the  Federal  Home  Loan  Bank 
Board,  acting  pursuant  to  the  authority 
delegated  to  the  General  Counsel  or  his 
designee,  approved  the  application  of 
The  Waldoboro  Bank.  F.S.B., 
Waldoboro,  Maine,  for  permission  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  appUcation 
are  available  for  inspection  at  the  Office 
of  the  Secretariat  at  the  Federal  Home 
Loan  Bank  Board,  1700  G  Street,  NW., 
Washington,  DC  20552,  and  at  the  Office 
of  the  Supervisory  Agent  at  the  Federal 
Home  Loan  Bank  of  Boston,  One 
Financial  Center,  20th  Floor,  Boston, 
Massachusetts  02110. 

By  the  Federal  Home  Loan  Bank  Board. 

John  F.  Gliizzoni, 

Assistant  Secretary. 

[FR  Doc.  89-19278  Filed  1-16-89;  8:45  am] 
MUMO  CODE  •720-OMI 
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FEDERAL  RESERVE  SYSTEM 

Norwest  Corp^  Proposal  to  Underwrite 
and  Deal  In  Certirtn  Securities  to  a 
Limited  Extent,  Conduct  Private 
Ptacements  as  Agent  of  AH  Types  of 
Securities  and  Engage  In  Other 
Securities  Relsted  Activities 

Norwest  Corporation.  Minneapolis, 
Minnesota  ("Norwest"),  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  S  225.23(a)(3)  of  the 
Board's  Regulation  Y  (12  CFR 
225.23(a)(3)).  for  permission  to  engage 
through  its  wholly  owned  subsidiary. 
Norwest  Investment  Services,  Inc.. 
Minneapolis,  Minnesota  ("Company"), 
in  the  activities  of  underwriting  and 
dealing  in,  to  a  limited  extent 
commercial  paper,  municipal  revenue 
bonds,  mortgage-related  securities,  and 
consumer-receivable-related  securities 
("ineligible  securities"). 

Norwest  has  applied  to  underwrite 
and  deal  in  ineligible  securities  in 
accordance  with  the  limitations  set  forth 
in  the  Board's  Orders  approving  those 
activities  for  a  number  of  bank  holding 
companies.  See,  e.g..  Citicorp,  JJ». 
Morgan.  &  Co.  Incorporated  and  Bankers 
Trust  New  York  Corporation.  73  Federal 
Reserve  Bulletin  473  (1967);  and 
Chemical  New  York  Corporation,  The 
Chase  Manhattan  Corporation,  Bankers 
Trust  New  York  Corporation,  Citicorp. 
Manufacturers  Hanover  Corporation, 
and  Security  Pacific  Corporation.  73 
Federal  Reserve  Bulletin  731  (1987). 
Norwest  is  proposing  to  limit  the  gross 
revenues  derived  by  Company  from 
underwriting  and  dealing  in  bank- 
ineligible  securities  to  no  more  than  5 
percent  of  its  total  gross  revenues  as 
derived  in  any  rolling  24  month  period, 
measured  every  3  months.  Norwest  is 
requesting,  however,  that  the  fu3t 
measurement  period  be  a  six  month 
period. 

Norwest  has  also  apphed  to:  (1) 
Underwrite  and  deal  in  securities  that 
state  member  banks  are  permitted  to 
underwrite  and  deal  in  under  the  Glass- 
Steagall  Act  ("bank-eligible  securities") 
pursuant  to  9  225.25(b)(16)  of  Regulation 
Y  (12  CFR  225.25{b)(16)):  (2)  act  as  a 
futures  commission  merchant  and 
provide  investment  advice  on  futures 
contracts  and  options  pursuant  to  12 
CFR  225.25(b)  (18)  and  (19);  and  (3) 
purchase  and  sell  silver  and  gold  bulUon 
and  coins  for  the  account  of  customers 
within  the  limitations  contained  in 
United  Virginia  Bankshares,  Inc.,  73 
Federal  Reserve  Bulletin  309  (1967). 
Company  would  conduct  the  proposed 
activities  on  a  nationv^de  basis. 


In  addition,  Norwest  proposes  to 
provide  investment  advisory  and 
brokerage  services  on  a  combined  basis 
subject  to  all  of  the  conditions  of  12  CFR 
225.25(b)(15).  Bank  of  New  England 
Corporation,  74  Federal  Reserve  Bulletin 
700  (1988).  and  PNC  Financial  Corp.  75 
Federal  Reserve  Bulletin  396  (1989). 
including  brokering  and  recommending 
to  institutional  customers  securities  in 
which  Company  has  a  principal's 
position  as  permitted  in  Bankers  Trust 
New  York  Corporation,  74  Federal 
Reserve  Bulletin  695  (1988).  Norwest  is 
also  seeking  to  provide  other  incidental 
services,  including  margin  lending, 
maintenance  lending,  maintenance  of 
customers  securities  accounts,  securities 
lending  and  sweep  arrangements. 

Norwest  is  also  applying  to  engage  in 
certain  activities  that  it  maintains  are 
incidental  to  the  underwriting  and 
dealing  activities  that  it  is  seeking 
approval  for.  Norwest  states  that 
Company  would  act  as  principal  or 
agent  with  respect  to  bank  eligible 
securities  and  may  act  as  agent  with 
regard  to  bank  ineligible  securities. 

Norwest  is  proposing  that  Company 
will  provide  investment  advice  to 
issuers,  generally  regarding  timing,  rates 
and  maturities  of  specific  issues,  as  well 
as  providing  advice  regarding  general 
market  conditions.  Norwest  maintains 
that  these  activities  are  a  necessary  and 
ordinary  part  of  the  business  of  acting 
as  underwriter  or  dealer  in  securities  in 
accordance  with  the  Board's  Order  in 
Manufacturers  Hanover  Corporation,  70 
Federal  Reserve  Bulletin  661  (1984). 
Norwest  is  9lso  proposing  that  Company 
will  provide  financial  advice  to  issuers 
of  municipal  securities. 

Finally,  Norwest  anticipates  that 
Company  may  enter  into  hedging 
transactions  to  enable  it  to  hedge  its 
risks,  such  as  interest  rate  risk  incurred 
by  Company  in  the  course  of 
underwriting  and  dealing  in  bank- 
eligible  and  bank-ineligible  securities. 
Norwest  contends  that  such  hedging 
transactions  are  a  necessary  incident  to 
the  proposed  underwriting  and  dealing 
activities  because  they:  (1)  Reduce  the 
risk  to  Company  in  its  underwriting  and 
dealing  activities;  (2)  enable  Company 
to  compete  effectively  in  obtaining 
mandates  from  issuers;  and  (3)  enable 
Company  to  distribute  and  sell 
securities  successfully.  Norwest  is  also 
proposing  that  Company  will  engage  in 
transactions  such  as  options,  caps, 
floors,  swaps,  futures  and  forwaird 
contracts  in  bank-eligible  securities  for 
its  own  account  in  accordance  with  the 
Board's  poUcy  statement  set  out  at  12 
CFR  225.142. 


Norwest  also  seeks  independent 
approval  to  privately  place  the  following 
types  of  securities  as  a  separate  activity 
from  Company's  underwriting  and 
dealing  in  ineligible  secnrities: 
commercial  paper,  municipal  revenue 
bonds,  municipal  leases,  and  securitlzed 
assets  of  the  type  that  Norwest  is 
seeking  authority  to  underwrite.  The 
Board  has  previously  authorized  a  bank 
holding  company  subsidiary  to  privately 
place  third-party  commercial  paper  as 
agent  subject  to  certain  Hmitations. 
Bank  of  Montreal.  74  Federal  Reserve 
Bulletin  500  (1988).  Norwest  has 
proposed  to  engage  in  the  placement 
activity  subject  to  the  same  limitations 
relating  to:  restrictions  on  credit 
extensions  by  lending  afBliates  of 
Company,  transactions  involving 
securities  (placed)  by  Company, 
restrictions  on  other  inter-affiliate 
transactions,  management  interiocks. 
and  disclosure  to  customers  of  affiliate 
relationships  and  activities  as  would 
apply  to  Company's  underwriting  and 
dealing  activities.  Norwest  has  also 
otherwise  committed  to  conduct  these 
activities  within  the  same  limitations 
approved  by  the  Board  in  Bank  of 
Montreal,  except  that  Norwest  proposes 
that  Company  place  commercial  paper 
in  minimum  denominations  of  tlOoixX). 

Norwest  has  also  applied  to  engage 
through  Company  in  leasing  personal  or 
real  property  or  acting  as  agent,  broker, 
or  adviser  in  leasing  such  property 
pursuant  to  12  CFR  225.25(b)(S).  in 
cormection  with  Company's  proposed 
private  placement  of  municipal  leases. 

The  Board  has  not  previously 
determined  that  the  proposed 
combination  of  activities  is  permissible 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  Section  4(c)(8) 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation]  to 
be  so  closely  related  to  banking  as  to  be 
a  proper  incident  thereto."  Norwest 
maintains  that  the  proposed  placement 
activities  are  closely  related  to  banking 
because  banks  are  currently  active 
participants  in  the  private  placement 
market 

In  determining  whether  an  activity  is 
a  proper  incident  to  banking,  the  Board 
must  consider  whether  the  proposal  may 
"reasonably  be  expected  to  produce 
beneHts  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  efTects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  tnterett, 
or  unsound  banking  practices."  Norwest 


33968  Federal  Reg^ter  /  Vol.  54,  No.  158  /  Thursday,  August  17,  1989  /  Notices 


contends  that  permitting  bank  holding 
companies  to  engage  in  the  proposed 
activities  would  result  in  increased 
competition,  gains  in  efficiency,  and 
increased  competition.  Norwest  believes 
that  Company,  through  its  limited 
underwriting,  retail  brokerage  and 
private  placement  activities  will  be  able 
to  more  e^ectively  compete  with 
investment  bankers.  Norwest  states  that 
the  public  will  benefit  from  this 
increased  competition  and  convenience 
of  a  firm  providing  many  of  the 
investment  banking  services  needed  by 
middle  market  and  smaller  businesses. 

Norwest  further  contends  that 
approval  of  the  application  would  not  be 
barred  by  section  20  of  the  Glass- 
Steagall  Act  (12  U.S.C.  377],  relying  on 
Securities  Industry  Ass'n  v.  Board  of 
Governors.  807  F.2d  1052  (D.C.  Cir.  1986), 
cert,  denied.  107  S.Ct  3228  (1987). 

Any  request  for  a  hearing  on  this 
application  must  comply  with  262.3(e)  of 
the  Board's  Rules  of  Procedure  (12  CFR 
262.3(e)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of 
Minneapolis. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC  20551,  not  later  than  September  8, 
1989. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  11, 1989. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  89-19301  Filed  »- 16-89;  8:45  am] 

MUNM  COM  ttlO-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  •9E-0224] 

Dotormination  of  Regulatory  Review 
Porkxl  for  Purposes  of  Patent 
Extension;  Suprax* 

agency:  Food  and  Drug  Administration, 
ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
SUPRAX*  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 


Commerce,  for  the  extension  of  a  patent 
which  claims  that  kuman  drug  product. 
ADOnass:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

I.  David  Wolfson,  Office  of  Health 
Affairs  (HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  208S7,  301-443-1382. 

8UPPL£MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years  so 
long  as  the  patented  item  (human  drug 
product,  animal  dmg  product,  medical 
device,  food  additive,  or  color  additive) 
was  subject  to  regulatory  review  by 
FDA  before  the  item  was  marketed. 
Under  these  acts,  a  product's  regulatory 
review  period  forms  the  basis  for 
determining  the  amount  of  extension  an 
applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testiiig  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all  of 
the  testing  phase  and  approval  phase  as 
specified  in  35  U.S£;.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  SUPRAX* 
(cefixime)  which  is  indicated  in  the 
treatment  of  the  foLowing  infections 
when  caused  by  susceptible  strains  of 
the  designated  microorganisms: 
uncomplicated  urinary  tract  infections 
caused  by  Escherichia  coJi.  Proteus 
mirabilis;  otitis  media  caused  by 
Haemophilus  influenzae  (beta- 
lactamase  positive  and  negative 
strains);  MoraxeUa  (Branhamella) 
catarrhalis  and  Streptococcus-. 


pyogenes  *;  pharyngitis  and  tonsillitis, 
caused  by  Streptococcus  pyogenes; 
acute  bronchitis  and  acute 
exacerbations  of  chronic  bronchitis, 
caused  by  Streptococcus  pneumoniae 
and  Haemophilus  influenzae  (beta- 
lactamase  positive  and  negative 
strains). 

Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
SUPRAX*  (U.S.  Patent  No.  4,409,214) 
from  the  American  Cyanamid  Co.  and 
requested  FDA's  assistance  in 
determining  the  patenfs  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  July  25. 1989,  advised  the  Patent 
and  Trademark  Office  that  the  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
active  ingredient,  cefixime,  represented 
the  first  permitted  commercial 
marketing  or  use  either  alone  or  in 
combination  with  other  active 
ingredients.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
SUPRAX*  is  2,068  days.  Of  this  time, 
1,031  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,037  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i]  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  1, 1983.  The  applicant  claims 
the  investigational  new  drug  (IND) 
application  for  SUPRAX*  became 
effective  August  18, 19B3.  However,  FDA 
records  indicate  that  the  IND  became 
effective  September  1, 1983. 

2.  The  date  the  applkation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act:  June  27, 1986.  The  applicant  claims 
that  the  new  drug  appications  (NDA's) 
SUPRAX*  (NCA  50-621  and  NDA  50- 
622)  were  initially  submitted  June  25, 
1986.  However,  niA  records  indicate 
that  the  applications  were  not  received 
until  June  27, 1986. 

3.  "The  date  the  application  was 
approved:  April  28, 1989.  FDA  has 
verified  the  applicant's  claim  that  both 
NDA  50-621  and  NDA  50-622  were 
approved  April  28, 1989. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 


>  Eflicacy  for  this  organUm  in  this  organ  system 
was  studied  in  fewer  than  lOinfections. 
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Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  730  days  of  patent 
extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  October  16, 1989,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  February  5, 1990,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  hivestigation.  (See  R  Rept  857, 
Part  1, 98th  Cong.,  2d  Sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Dated:  August  9, 1989. 
Stuart  L  Nightingala, 

Associate  Commissioner  for  Health  Affairs. 
[FR  Doa  89-19306  Filed  8-16-89;  8:45  am] 
BIUJNQ  CODE  41S0-01-H 


Advisory  Committee;  Meeting 
AGENCY:  Food  and  Drug  Administration. 


action:  Notice. 


summary:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  Tliis  notice 
also  summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

Meeting:  The  following  advisory 
committee  meeting  is  announced: 

PsychopiiaiinacologiG  Drugs  Advisory 
Cknninittee 

Date,  time,  and  place.  September  21 
and  22, 1989, 9  a.m.,  Crowne  Plaza 
Holiday  Inn,  1750  Rockville  Pike, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  September  21. 
1989, 9  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long: 
open  committee  discussion,  10  a.m.  to 
conclusion;  open  public  hearing. 


September  22. 1969. 9  a.ni.  to  10  a.nL. 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion.  10 
a.m.  to  conclusion;  Michael  A  Bernstein, 
Center  for  Drug  Evaluation  and 
Research  (HFD-120),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
RoKckville,  MD  20857,  301-443-4020. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  practice  of  psychiatry  and 
related  fields. 

Agenda— Open  public  hearing. 
Interested  persons  requesting  to  present 
data,  information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee  should  notify  the  contact 
person. 

Open  committee  discussion.  On 
September  21, 1989,  the  committee  will 
discuss  XANAX"  (Alprazolam),  new 
dnig  application  (NDA)  18-276,  The 
Upjohn  Co.,  for  use  in  ^e  treatment  of 
panic  disorder.  On  September  22, 1989, 
the  conunittee  will  discuss  clinical  data 
relevant  to  the  labeling  of  the  hypnotic 
agent  HALCION™  (NDA  17-892),  The 
Upjohn  Co. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  annotmced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairperson 
determines  will  facilitate  the 
committee's  wpiic. 

Public  hearings  are  subject  to  FDA's 
guideline  (Subpart  C  of  21  CFR  Part  10] 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  Part 
14.  Under  21  CFR  10.205.  representatives 
of  the  electronic  media  may  be 
permitted,  subject  to  certain  limitations. 


to  videotape,  film,  or  otherwise  record 
FDA's  public  administrative 
proceedings,  including  presentations  by 
participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
begirming  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  «  ho 
does  not  in  advance  of  the  meeting 
request  an  opportxmity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairperson's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximate  time  of  discussion. 

Details  on  the  agenda,  questions  to  be 
addressed  by  the  committee,  and  a 
ciurent  hst  of  committee  members  are 
available  from  the  contact  person  before 
and  after  the  meeting.  Transcripts  of  the 
open  portion  of  the  meeting  wiU  be 
available  from  the  Freedom  of 
Information  Office  (HFI-35),  Food  and 
Drug  Administration,  Rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20657, 
approximately  15  working  days  after  tli :. 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62, 5600  Fishers  Lane,  Rockville.  MD 
20857,  approximately  15  working  days 
after  the  meeting,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion  of 
the  meeting  will  be  available  fiom  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  under  section 
10(a)  (1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  86  Stat. 
770-776  (5  U.S.C.  App.  I)),  and  FDA's 
regulations  (21  CFR  Part  14]  on  advisory 
committee. 

Dated:  August  11, 1969. 
Alan  L.  Hoeting, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  88-19304  FUed  8-16-88;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcement,  Proposed 
Funding  Priorlttet,  Preferences, 
DefinMon  of  Community-Based 
Progrwn,  and  Grant  Orientation 
Coofarencoa  for  the  Heallft  Careers 
Opportunity  Program 

The  Health  Resources  and  Services 
Administration  announces  that 
applications  for  Fiscal  Year  1990  Health 
Careers  Opportunity  Program  (HCOP) 
grants  are  now  being  accepted  under  the 
authority  of  section  787  of  the  Public 
Health  Service  Act,  as  amended  by 
Public  Law  100-607,  and  invites 
comments  on  the  proposed  funding 
priorities,  preferences  and  definition  of 
community-based  program  stated  below. 

Section  7B7  authorizes  the  Secretary 
to  make  grants  to  and  enter  into 
contracts  with  schools  of  medicine, 
osteopathic  medicine,  public  health, 
dentistry,  veterinary  medicine, 
optometry,  pharmacy,  allied  health, 
chiropractic  and  podiatric  medicine  and 
public  and  nonprofit  private  schools 
which  offer  graduate  programs  in 
clinical  psychology  and  other  public  or 
private  nonprofit  health  or  educational 
entities  to  carry  out  programs  which 
assist  individuals  from  disadvantaged 
backgrounds  to  enter  and  graduate  from 
health  professions  schools.  The 
assistance  authorized  by  the  section 
includes:  recruitment  preliminary 
education,  facilitating  entry  and 
retention  in  health  and  allied  health 
professions  schools,  counseling  and 
advice  on  financial  aid. 

The  Administration's  FY  1990  budget 
request  for  this  program  is  $21,518,000. 
This  amount  could  support  an  estimated 
90  competitive  awards  at  an  average  of 
$140,0GO,  in  addition  to  the  continuation 
of  multi-year  projects  approved  in  prior 
years.  There  is,  however,  no  assurance 
of  HCOP  funding  for  FY  1990  at  the  level 
of  the  budget  request  or  any  other  level. 
Applicants  should  be  advised  that  this 
application  announcement  is  a 
contingency  action  being  taken  to 
ensure  that  should  funds  become 
available  for  this  purpose,  they  can  be 
awarded  in  a  timely  fashion  ronsis'ent 
with  the  needs  of  the  program  as  well  as 
to  provide  for  even  distribution  of  funds 
throughout  the  fiscal  year.  This  notice 
regarding  applications  does  not  reflect 
any  change  in  this  policy. 

The  statute  requires  that  of  the 
amounts  appropriated  for  any  fiscal 
year,  20  percent  shall  be  obligated  for 
stipends  to  disadvantaged  individuals  of 
exceptional  financial  need  who  are 
students  at  schools  of  medicine, 
osteopathic  medicine,  or  dentistry.  10 


percent  must  be  obligated  to 
conununity-based  programs  and  70 
percent  must  be  obligated  for  grants  or 
contracts  to  institutions  of  higher 
education.  Not  mora  than  5  percent  of 
such  funds  may  be  obligated  for  grants 
and  contracts  having  the  primary 
purpose  of  informing  individuals  about 
the  existence  and  general  nature  of 
health  careers.  The  legislation  specifies 
that  priority  for  funding  will  be  given  to 
health  and  allied  professions  schools 
that,  during  a  period  of  three  years 
commencing  on  the  date  of  award  of  the 
grant,  increase  their  first  year 
enrollment  of  individuals  from 
disadvantaged  backgrounds  by  at  least 
20  percent  by  the  end  of  such  3  year 
period  and  subsequtnt  to  the  3  year 
period  attain  such  an  increase  over 
enrollments  in  the  base  year  1987. 

To  receive  support,  applicants  must 
meet  the  requirements  of  the  program 
regulations  specified  in  42  CFR  part  57, 
subpart  S. 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
policy  should  be  directed  to:  Grants 
Management  Officer  (Dl8),  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  8C-22.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone:  (301)  443-6857. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Officer  at  the  above  address. 

The  standard  appUcation  form  PHS 
6025-1.  HRSA  Competing  Training  Grant 
Application,  General  Instructions  and 
supplement  for  this  program  have  been 
approved  by  the  OfSce  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  the  OMB  clearance 
number  is  0915-006a 

The  application  dtadline  date  is 
November  3, 1989.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  receivtd  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Applications  recien^ed  after  the 
deadline  will  be  returned  to  the 
applicant.  This  program  is  listed  at 
13.822  in  the  Catalog  of  Federal 
Domestic  Assistanca.  It  is  not  subject  to 
the  provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 


Programs  (as  implemented  through  45 
CFR  part  100). 

Review  Criteria 

The  review  of  applicaticms  will  take 
into  consideration  the  following  oitena: 

(a)  The  degree  to  which  the  proposed 
project  adequately  provides  fat  the 
requirements  in  the  program  regulations; 

(b)  The  number  and  types  of 
individuals  who  can  be  expected  to 
benefit  from  the  project; 

(c)  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost 
effective  manner; 

(d)  The  adequacy  of  the  staff  and 
faculty; 

(e)  The  soundness  of  the  budget;  and 

(f)  The  potential  of  the  project  to 
continue  without  further  su{>port  under 
this  program. 

In  addition,  the  foUovring  mechanisms 
may  be  appUed  in  deteitnining  the 
funding  of  applications. 

1.  Funding  priorities— --favorable 
adjustment  of  review  scores  when 
applications  meet  specified  objective 
criteria. 

2.  Funding  preferences — funding  of  a 
specific  category  or  grovp  of  approved 
applications  ahead  of  other  categories  or 
groups  of  applications.  Such  as  ' 
competing  continuations  ahead  of  new 
projects. 

The  following  funding  priorities  and 
preferences  are  proposed  to,  govern  the 
distribution  of  grant  awards  to  approved 
HCOP  grant  applicants  for  Fiscal  Year 
1990. 

Proposed  Funding  Priorities  for  Fiscal 
Year  1990  [ 

1.  A  funding  priority  will  be  given  to 
HCOP  applications  from  health 
professions  schools  and  from  allied 
health  training  centers  for  baccalaureate 
or  higher  level  programs  in  physical 
therapy,  physician  assistant  respiratory 
therapy,  medical  technology  and/or 
occupational  therapy  that  have  a 
disadvantaged  student  enrollment  of  35 
percent  or  more;  or  can  document  (over 
the  past  3-year  period]  a  10  percent 
increase  in  the  number  of  first-year 
enroUees  who  are  disadvantaged;  or  can 
document  a  90  percent  letention  rate  of 
disadvantaged  students  of  the  most 
recent  graduating  class. 

2.  A  funding  priority  will  be  given  to 
applicant  educational  institutions  that 
can  document  that  at  least  60  percent  of 
the  disadvantaged  prebealth  professions 
students  from  their  school,  who  applied 
over  the  past  3  years  to  a  health  or 
allied  health  professions  school  were 
enrolled  in  such  schools. 


Federal  Register  /  Vol.  54.  No.  158  /  Thursday.  August  17,  1988  /  Notices 


33971 


Proposed  Funding  Preferences  for  Fiscal 
Year  1990 

A.  A  health  professions  school  may 
request  consideration  for  a  funding 
preference  if — 

1.  Either  the  applicaot  health 
professions  school  or  an  undergraduate 
school  with  which  it  has  a  formal 
arrangement: 

a.  Identifies  and  selects  a  cohort  of 
seven  or  more  disadvantaged  students 
that  have  completed  an  undergraduate 
prehealth  professions  program  and 
applied  but  were  not  accepted  into  a 
health  professions  school,  or  made  a 
late  decision  to  enter  a  new  health 
professions  school,  for  participation  in 
the  program;  and 

b.  Provides  the  selected  student 
cohort  with  one  calendar  year  (including 
the  initial  6  to  6  week  sununer  program) 
of  rigorous  postbaccalaureate 
(undergraduate  and/or  professional) 
level  science  and  other  appropriate 
educational  experiences  to  prepare  the 
students  for  entry  into  the  applicant 
health  professions  school;  and 

2.  The  applicant  health  professions 
school: 

a.  Accepts  for  enrollment  in  the  first 
year  of  theu'  health  professions  school 
class,  upon  entry  into  the  post- 
baccalaureate program,  members  of  the 
cohort  who  successfully  complete  the 
program;  or  assures  enrollment  at  the 
election  of  the  student,  at  another  health 
professions  school;  and 

b.  Provides  members  of  the  cohort  and 
other  disadvantaged  enroUees  retention 
services  including  a  6  to  8  week 
prematriculation  summer  program  to 
ease  their  transition  into  the  health 
professions  school  curriculum. 

Stipends  would  be  available  through 
the  grant  for  the  targeted  students 
during  their  summer  programs  and 
undergraduate  academic  year 
participation. 

B.  An  allied  health  training  center 
may  request  consideration  for  a  funding 
preference  if^ 

1.  Either  the  applicant  allied  health 
training  center  or  an  undergraduate 
school  o^ering  pre-allied  health 
preparation  with  which  the  center  has  a 
formal  arrangement: 

a.  Identifies  and  selects  a  cohort  of 
five  or  more  disadvantaged  students  for 
participation  in  \he  program  who  have 
completed  an  undergraduate  degree 
with  a  significant  science  focus  and 
made  a  late  decision  to  enter  an  allied 
health  professions  school  and  are  in 
pursuit  of  a  baccalaureate  level  degree 
in  physical  therapy,  physician  assistant 
respiratory  therapy,  medical  technology 
or  occupational  therapy;  and 


b.  Provides  the  selected  student 
cohort  with  one  calendar  year  (including 
an  initial  6  to  8  week  summer  program) 
of  rigorous  science  and  other 
educational  experiences  (e.g.,  allied 
health  basic  science,  and  quantitative 
and  reading  skills),  to  prepare  them  for 
entry  at  the  end  of  that  year  into  one  of 
the  above  named  baccalaureate  level 
training  programs  of  the  applicant  aUied 
health  training  center  and 

2.  The  applicant  allied  health  training 
center 

a.  Accepts  for  enrollment  in  the  fu^t- 
year  class  of  one  of  the  specified 
baccalaureate  level  training  programs  of 
the  applicant  allied  health  training 
center,  upon  entry  into  the 
preprofessional  phase,  members  of  the 
cohort  who  complete  the  program;  or 
assures  enrollment  at  the  election  of  the 
student  at  another  health  professions 
school;  and 

b.  Provides  members  of  the  cohort  and 
other  disadvantaged  enrollees  with 
retention  services  including  a  6  to  8 
week  prematriculation  summer  program 
to  ease  the  transition  into  the  specified 
allied  health  professions  school 
curriculiun. 

The  funding  priorities  and  preferences 
do  not  preclude  fimding  of  other  eligible 
approved  applications.  Accordingly, 
entities  which  do  not  qualify  for  or  elect 
to  request  consideration  imder  the 
priorities  and/or  preferences  are 
encouraged  to  submit  apphcations. 

The  applicant  must  indicate  on  the 
upper  right-hand  comer  of  the  face  page 
of  the  application  the  funding  priority 
and/or  preference  in  which  the 
applicant  wishes  consideration. 
However,  the  final  determination  of  the 
category  of  funding  priority  and 
preference  will  be  based  on  a  sta^ 
assessment  of  the  contents  of  the 
proposal.  An  applicant  may  apply  for 
consideration  under  only  one  funding 
priority  and  one  preference. 

It  is  proposed  to  define  "community- 
based"  programs  as  follows: 

"Community-based  program"  means  a 
program  whose  organizational 
headquarters  is  located  in  and  which 
primarily  serves:  a  Metropolitan 
Statistical  Area,  as  designated  by  the 
Office  of  Management  and  Budget  a 
Bureau  of  Economic  Analysis.  U.S. 
Department  of  Conunerce  designated 
non-metropoUtan  economic  area  or  a 
county;  or  Indian  tribe(s]  as  defined  in 
43  CFR  36.102(c),  i.e..  an  bidian  tribe, 
band,  nation,  rancheria.  Pueblo,  colony 
or  community,  including  an  Alaska 
Native  Village  or  regional  or  village 
corporation. 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities,  preferences,  and  definition  of 


community-based  program.  Normally, 
the  comment  period  would  be  60  days. 
However,  due  to  the  need  to  implement 
any  changes  for  the  Fiscal  Year  1990 
award  cycle,  this  conunent  period  has 
been  reduced  to  30  days.  All  comments 
received  on  or  before  September  18. 
1989  will  be  considered  before  the  final 
funding  priorities,  preferences  and  final 
definition  of  community-based  programs 
are  established.  No  funds  will  be 
allocated  or  final  selections  faiade  until  a 
final  notice  is  published  stating  whether 
the  final  funding  priorities  and 
preferences  will  be  applied. 

Written  comments  should  be 
addressed  to:  Director.  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building,  Room  8A-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  at  the  above 
address,  weekdays  (Federal  holidays 
excepted)  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

Definitions 

As  used  in  this  notice: 

"Health  Professions  Schools"  means 
schools  of  medicine,  dentistry, 
osteopathic  medicine,  pharmacy, 
optometry,  podiatric  medicine, 
veterinary  medicine,  public  health, 
chiropractic,  or  graduate  programs  in 
clinical  psychology  and  health 
administration,  as  defined  in  section 
701(4)  of  the  Public  Health  Service  Act. 

"Individual  from  a  disadvantaged 
backgroimd"  means  an  individual  who 
(a)  comes  from  an  environment  that  has 
inhibited  the  individual  from  obtaining 
knowledge,  skills  and  abiUties  required 
to  enroll  in  and  graduate  from  a  health 
professions  school  or  from  a  program 
providing  education  or  training  in  an 
allied  health  profession  or  (b)  comes 
from  a  family  with  an  annual  income 
below  a  level  based  on  low  income 
thresholds  according  to  family  size, 
published  by  the  U.S.  Bureau  of  the 
Census,  adjusted  annually  for  changes 
in  the  Consumer  Price  Index  and 
adjusted  by  the  Secretary  for  use  in  all 
health  professions  programs.  42  CFR 
57.1804(b)(2). 

The  following  income  figures 
determine  what  constitutes  a  low 
income  family  for  purposes  of  these 
Health  Careers  Opportunity  Program 
grants  for  fiscal  year  1990: 
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■  Adjiated  gron  income  for  calendar  year  1988, 
rounded  to  tioO. 

"Training  Center  for  Allied  Health 
Professions"  means  a  junior  college,  or 
college,  or  university,  as  defined  in 
section  795  of  the  Public  Health  Service 
Act,  which: 

a.  Provides  educational  programs 
leading  to  an  associate,  baccalaureate, 
or  higher  degree  needed  to  practice  as 
one  of  the  following: 
Doctoral  Degree: 

Clinical  Psychologist 
Master's  De^e: 

Speech  Pathologist/ Audiologist 

Nutritionist 

Biostatisbcian 
Bachelor's  Degree: 

Biomedical  Engineer 

Blood  Bank  Technologist 

Community  Health  Educator 

Corrective  Therapist 

Cytogenetic  Counselor 

Dental  Hygienist 

Dietitian  (Coordinated  undergraduate 
program) 

Health  Physicist 

Health  Services  Administrator 

Medical  Illustrator 

Medical  Records  Administrator 

Medical  Technologist 

Microbiology  Technologist 

Occupational  Therapist 

Physical  Therapist 

Primary  Care  Physician  Assistant 

Recreational  Therapist 

Rehabilitation  Counselor 

Sanitarian  (Environmental  Health] 
Associate  Degree: 

Clinical  Dietetic  Technician 

Cytotechnologist 

Dental  Assistant 

Dental  Hygienist 

Dental  Laboratory  Technician 

EKC/EEG  Technologist 

Medical  Assistant 

Medical  Laboratory  Technician 

Medical  Records  Technician 

Occupational  Therapy  Assistant 

Ophthahnic  Medical  Assistant 

Ophthalmic  Technologist 

Optometric  Technician 

Orthopedic  Technologist 

Physical  Therapy  Assistant 

Radiologic  Technologist 

Respiratory  Therapist 

Sanitarian  Technician 

Surgical  Technologist 


b.  Provides  training  for  no  fewer  than 
20  persons  in  the  substantive  health 
portion,  including  clinical  experience  as 
required  for  employment,  in  three  or 
more  of  the  disciplines  listed  in 
paragraph  (a)  of  this  definition  and  has 
a  minimum  of  six  full-time  students  in 
that  portion  of  each  curriculum  by 
October  15  of  the  fiscal  year  of 
application. 

c.  Has  a  teaching  hospital  as  part  of 
the  grantee  institution  or  is  affiliated 
with  a  teaching  ho^ital  by  means  of  a 
formal  written  agreement.  The  term 
"teaching  hospital"  includes  other 
settings  which  provide  clinical  or  other 
health  services  if  they  fulfill  the 
requirement  for  clinical  experience 
specified  in  an  allied  health  curriculum. 

Grant  Orientation  Conferences 

Grant  applications  and  program 
information  for  the  Health  Careers 
Opportunity  Program  also  will  be 
provided  through  four  program  technical 
assistance  conferences.  The  conferences 
scheduled  during  September  1989  are  for 
the  benefit  of  potential  appUcants  and 
current  grantees. 

The  four  conferences  will  be  held  as 
follows: 

September  11-12. 1089 

Philadelphia,  Pennsylvania. 
Thomas  Jefferson  University,  College 
of  AlHed  Health  Sciences,  Jefferson 
Alumni  Hall.  Locust  and  11th  Sb-eet, 
Philadelphia,  Pennsylvania  19107. 
Telephone:  (215)  928-6873  (Holiday 
Inn— 1305  Walnut  Street 
Philadelphia,  Pennsylvania  19107 
Telephone:  (21$)  735-9300 

September  14-15 

Atlanta,  Georgia 
The  Westin  Peachtree  Plaza  Hotel. 
Peachtree  at  International  Blvd.. 
Atlanta,  Georgia  30343,  Telephone: 
(404)  659-1400.  (800)  228-3000 

September  18-19. 1989 

Chicago,  Illinois 
McCormick  Center  Hotel,  Lake  Shore 
Drive  at  23rd  Street,  Chicago, 
Illinois  60616,  Telephone:  (312)  791- 
1900,  (800)  621-6909 

September  21-22. 1969 

San  Francisco,  California 
John  Burton  Federal  Building.  450 
Golden  Gate  Avenue,  Room  2007, 
San  Francisco.  CaUfomia  94102, 
Telephone:  (415)  556-7539. 
Expenses  incurred  by  the  attendees 
will  not  be  supported  by  the  Federal 
Government. 

Agenda  items  will  include:  New 
retention  program  and  revised  HCOP 
legislative  requirements;  application 


preparation  (competitiye  and 
continuation);  and  grants  management 
information.  Significant  focus  of  the 
conferences  wUl  be  directed  toward: 
future  implications  of  the  new 
legislation;  funding  priorities  for 
appUcants  denuuutrating  increased 
enrollment  and  retention  of  . 
disadvantaged  students;  and  funding 
preferences  designed  to  increase  the 
numbers-of  disadvantaged  students  into 
health  professions  and  allied  health 
professions  schools. 

Participation  in  the  technical 
assistance  meetings  does  not  insure 
approval  and  funding  of  prospective 
applications. 

To  obtain  specific  information 
regarding  the  conferences  and 
programmatic  aspects  of  this  grant 
program,  direct  inquiries  to:  Mr.  Darl  W. 
Stephens,  Chief,  Program  Coordination 
Branch,  Division  of  Disadvantaged 
Assistance,  Bureau  of  Health 
Professions,  HRSA  Parklawn  Building, 
Room  &\-08, 5600  Fishers  Lane, 
Rockville.  Maryland  20657.  Telephone: 
(301)  443-4493. 

Dated:  July  7, 1989. 
John  H.  Kebo, 
Acting  Administrator. 
[FR  Doc.  89-19303  Filed  ft>15-89;  8:45  am] 
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Office  of  Human  Developmeflt 
Services 

Agency  Information  Oollection  Under 
the  Office  of  Management  and  Budget 
Review 

agency:  Office  of  Human  Development 
Services.  HHS. 

action:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  the  Office  of  Human 
Development  Services  (OHDS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for  an 
information  collection  approval  for  the 
National  Child  Care  Survey,  1989. 

address:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Larry  Guerrero.  OHDS  Reports 
Clearance  Officer,  by  oalling  (202)  24.S- 
6275. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to  Justin  Kopct.  OMB  Desk 
Officer  for  OHDS.  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  8208, 725 17th 
Stiwt  NW..  Washington.  DC  20503.  (20 ') 
395-7318. 
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Infoiiaiitluii  oo  Doonaeat 

TiOe:  National  CtvM  Care  Sorvey,  1989 

OMB  No^  HI  A 

Description:  The  National  Child  Care, 
1989  Sorvey  will  pnyvide  national 
estimates  of  the  use  of  child  care  and 
preschool  programs  by  hoosehirfds 
with  children  onder  13.  Information 
obtained  from  center-based  programs 
and  home-based  providers  will 
describe  the  wapfkf  of  child  care  and 
early  education  programs 

Anneal  Number  of  Regpaadenta:  29^794 

Annual  Frequency:  1 

A  verage  Bardea  Hours  Per  Besponte: 
0.13 

Total  Borden  Hours:  3,951 

Dated:  Augnst  W,  1909. 
MarySbeibCiD, 

Assistant  Secretary  for  Human  Development 
Services. 

[FR  Doc  8S-1SZ70  Filed  8-16-89;  8:45  amj 
BtUma  CODC  41«Hi1-ll 


fUDnc  rreann  eemoe 

NaUoMN  Vsodno  In^vy  Compensaffloii 
Program)  List  of  PeMfons  Reoetved 

AOENCV:  Health  Resources  and  Services 
Administration.  HH& 
action:  Notice. 

SUMMARV:  The  PubUc  Health  Service 
(PHS)  is  publishing  this  notice  of 
petitions  received  under  the  National 
Vaccine  Injury  Compenaatiao  Program 
("the  Program"),  as  required  by  section 
2112(b)(Z]  of  the  PHS  Act,  as  amended 
While  the  Secretary  of  Health  and 
Human  Services  is  named  as  the 
respondent  in  aD  procee<fings  brought 
by  the  filtog  of  petitions  for 
con^iensation  under  the  Program,  the 
United  States  Claims  Court  is  duz^ed 
by  statute  with  responsibility  for 
considering  and  acting  ufran  the 
petitions. 

rOR  FURTMER IHFORMMTION  CONTACR 

For  inlormatiaa  about  requirementa  for 
filing  petitions,  and  the  Prograxa 
generally,  contact  the  QedL,  United 
States  Claims  Court.  717  Madiaoa  Place 
NW,  Washington.  DC  20Q0S,  (202)  633- 
7257.  For  inffw-mation  on  the  PubUc 
Health  Service's  role  in  the  Prograaii 
contact  the  Adminiatiator,  Vaodae 
Injury  rnmpwisatifwi  Pro-am,  Puklawa 
BuUffin^  seOO  Fishers  Lana,  Roqa4-101« 
RockviDe.  IdD  20857.  (301)  443^«03). 

Program  povidaa  a  systaBK  of  BO-iMlt 
compeaaatimi  for  certiria  iadMda^ 
who  have  ke^  tajved  by  specified 
childiMed  vBcdBesL  SabtAle  2  of  Tftle 
XXI  of  theFHS  ACI.421L&C  aOQB»40 
.  etseq^ 


compensatioo  are  to  file  a  petition  with 
the  \}.S.  Claims  Court  and  to  serve  a 
copy  of  the  petition  on  the  Secretary  of 
Health  and  Human  Services,  who  is 
named  as  the  respondent  in  each 
proceeding.  The  Secretary  has  delegated 
his  responsibility  onder  ^  l^opvm  to 
PHS.  The  daims  Court  is  directed  by 
statute  to  appoint  special  masters  to 
take  evidence,  conduct  bearings  as 
appropriate,  and  to  submit  to  the  Court 
proposed  findings  of  fact  and 
conclusions  ol  law. 

A  petition  may  be  fited  witfi  respect  to 
injuries,  disabilities,  illnesaes. 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
TaUe  set  forth  at  section  2114  of  d)e 
PHS  Act  This  TaUe  lisU  for  each 
covered  childhood  vaccine  the 
conditions  which  will  lead  to 
compensation  and,  fior  each  conditicm, 
the  time  period  for  occurrence  of  the 
first  S3miptom  ch*  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditiooa  not 
listed  in  the  TaUe  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the  condition 
was  caused  by  one  of  the.  listed 
vaccines. 

Section  2112(bK2)  of  the  PHS  Act.  42 
U.S.C.  300aa-12(b}(2]  requires  that  the 
Secretary  publish  in  the  Federal  Begister 
a  notice  of  each  petitioii  filed.  Set  forth 
below  is  a  list  of  petitions  received  by 
PHS  from  June  13  through  July  6, 1989. 
Section  2112(b)(2]  also  provides  that  the 
special  master  "shall  afford  all 
interested  persons  an  opportmiity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
ii^ury,  conditifMi,  or  death  described  in 
the  petition  is  due  to  factors  unrelated  to 
the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Vaccine  Injury  Table  (see  section  2114 
of  die  FHS  Act)  but  which  was  caused 
by"  one  of  the  vaccines  referred  to  in 
the  table,  or 

(b)  "SostaiiiBd,  or  had  significanriy 
aggravated,  any  ttlneaa,  disabihty, 
bijury,  or  coodUkn  set  forth  in  the 
Vaccine  h^ary  TiAib  the  first  symplom 
or  manifestation  of  the  onset  or 
significant  agyuvation  of  which  did  not 
occw  widiln  the  ttme  period  set  forth  in 
the  Table  but  which  wes  caused  by  a 
vacdae"  refiBrred  to  fa»  the  Table. 


This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  si^imit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  |3)  copies  of  the  infocmatiaa 
with  the  Clerk  of  the  U.S.  Claims  Court 
at  the  address  listed  above  (onder  tfie 
heading  "For  Further  Information 
Contact"),  with  a  copy  to  PHS 
addressed  to  Director,  Bureau  of  Heahfa 
Professions.  5600  Pisbers  Lane.  Room  S- 
05.  Rockville.  MD  20857.  The  Court's 
caption  (Petitioner's  Name  v.  Secretary 
of  Health  and  Human  Services)  and  the 
docket  number  assigned  to  the  petition 
should  be  uaed  as  the  caption  for  the 
written  submission. 

Chapter  35  of  Title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  infonnation  required 
for  purposes  of  carrying  out  the 
nopam. 

List  of  Petitions 

1.  John  k  Pamela  Miller  on  behalf  of 
Ashley  Miller,  Osaaha.  Nrivaska, 
Qahns  Court  Dodcet  No.  80-75  V 

2.  Kay  Oudaw  on  behalf  of  William 
Clinton  Outlaw.  Macon,  Georgia, 
aahns  Court  Docket  No.  89-78  V 

3.  Jeff  &  Mary  Batdorf  on  behalf  of  Kyle 
Grey  Batdorf^  Nashville.  Tennessee. 
Claims  Court  Docket  Na  8»-77  V 

4.  Wayne  k  Karen  Kime  on  behalf  of 
Jason  Kinte.  Bravdon,  Florida.  Claims 
Coivt  Docket  Na  88-78  V 

5.  Crystal  &  Joaepb  Deitz  on  behalf  of 
Jonathan  Deita,  Lewesburg.  West 
\^rginia.  Claims  Court  Docket  No.  89- 
79V 

6.  Susan  Carter,  Springfield,  Utah. 
Claims  Court  Docket  No.  89-80  V 

7.  Carol  Sin^  Swathmore. 
Pennsylvania,  Clauns  Court  Docket 
No.  89-81 V 

8.  Barbara  Borchardt,  Marathon  County. 
WisoDMbi,  Claims  Court  Docket  Na 
8»-«2V 

9.  J.  Marie  Loc  on  briialf  of  Nathan  Loe, 
Albany,  Oregon,  Qaims  Court  Docket 
No.  89-83  V 

10.  Jonathan  A  Donna  Wilson  on  behalf 
of  Gregory  Wilson,  Rockin^am 
County,  New  Hampshire,  Claims 
Court  Docket  No.  8&-«4  V 

11.  Leonard  Fleischer.  West  Medfocd. 
Massachusetts.  Claiau  Court  Docket 
Na80-8ftV 

12.  Warrrcn  k  SkeM  Sti^am  on  behalf 
of  Wanen  E.  Stidham.  Davcnpert. 
Iowa.  Clahna  Coart  Docket  Na  < 
V. 
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Dated  Augutt  11, 1989. 
lohnRKaba 
Acting  Adminiatrator. 
[FR  Doc  89-19258  Filed  »>ie-8ft  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 

Approval  for  Indueion  In  the  Natlonai 
WM  and  Scenic  Rivera  Syttem  aa  a 
State  AdmbiMered  Component 

AOINCV:  Office  of  the  Secretary,  Interior. 
action:  Notice. 


Pursuant  to  the  authority  granted  the 
Secretary  of  the  Interior  by  Section  2  of 
the  Wild  and  Scenic  Rivers  Act  (82  Stat. 
906, 16  U.S.C  1273),  and  upon  proper 
application  of  the  Governor  of  the  State 
of  Illinois,  the  Middle  Foii  of  the 
Vermilion  River  is  designated  as  a  State- 
administered  component  of  the  National 
Wild  and  Scenic  Rivers  System.  This 
action  is  based  on  the  designation  of  the 
river  by  the  State  of  Illinois  and  the 
protection  offered  this  river  and  its 
immediate  environment  by  and  pursuant 
to  applicable  State  laws  and  regulations. 

On  August  2a  1987,  the  Governor  of 
lUinois  petitioned  the  Secretary  of  the 
Interior  to  add  the  Middle  Foric  of  the 
VermiUon  River  to  the  National  System. 
(See  Federal  Registar  of  January  2a 
1968.  page  1525.)  This  river  had  been 
designated  as  a  State  Protected  River  on 
August  8. 1986.  The  Secretary  on 
November  14. 1968.  denied  the  State's 
application  to  include  the  river  segment 
as  a  component  of  the  National  Wild 
and  Scenic  Rivers  System  under  State 
administration. 

In  response  to  a  request  for 
reconsideration  from  the  Governor  of 
Illinois  on  February  15, 1988,  the 
Secretary  conducted  a  complete  review 
of  the  State  application  and  documents 
associated  with  the  designation 
decision.  As  a  result  of  that  review,  the 
Secretary  has  determined  that  a  17.1- 
mile  segment  of  the  Middle  Fork  of  the 
Vermilion  should  be  designated  as  a 
State-administered  scenic  river 
component  of  the  National  Wild  and 
Scenic  Rivers  System,  as  provided  for  in 
secUon  2(a)(ii)  of  the  Wild  and  Scenic 
Rivers  Act 

The  State  of  Illinois  has  fulfilled  the 
requirements  of  the  Act  by  designating 
this  segment  as  a  "State  Protected 
River"  and  by  adopting  a  program  of 
action  that  will  adequately  protect  the 
river  from  adverse  State  actions.  The 
National  Park  Service  evaluation  of  the 
river  concluded  that  Middle  Pork  meets 
the  criteria  for  a  national  scenic  riveer. 


Accordingly,  the  river  segment  is 
classified  as  scenic  pursuant  to  section 
2(b)  of  the  Act. 

Middle  Fork  ofth§  Vermilion  River. 
The  segment  of  the  river  from  River  Mile 
29.8  at  the  Conrail  Raihoad  crossing 
north  of  U.S.  150  to  River  Mile  46.9 
north-northeast  of  Oollison,  all  in 
Vermilion  County. 

This  action  is  taken  following 
substantial  public  involvement  and 
consultation  with  the  Departments  of 
Agriculture.  Army,  and  Transportation, 
the  Federal  Energy  Regulatory 
Commission,  and  the  U.S. 
Environmental  Protection  Agency  as 
required  by  section  4(c)  of  the  Wild  and 
Scenic  Rivers  Act  A  public  meeting  on 
the  State's  proposed  river  management 
plan  and  application  for  national 
designation  of  the  river  was  held  in 
Danville,  Illinois,  on  February  28, 1987. 
In  addition,  a  45-day  period  for  public 
comment  on  the  State's  application  and 
river  management  plan  and  on  the 
environmental  assessment  of  the 
proposed  national  designation  was 
provided  from  January  20  to  March  5. 
1988.  All  comments  received  have  been 
carefully  considered 

Notice  is  hereby  given  that  effective 
upon  this  date,  the  above-described 
river  segment  is  approved  for  inclusion 
in  the  National  Wild  and  Scenic  Rivers 
System  as  a  scenic  river  area  to  be 
administered  by  the  State  of  Illinois. 

The  primary  author  of  this  notice  is 
Tom  Gilbert.  National  Park  Service,  1709 
Jackson  Street,  Omaha,  NE  68102,  Phone 
402/221-2481. 

Dated:  August  11. 1988. 


Manuel  Lujan  Jr., 

Secretary  of  the  Interior. 

(FR  Doc.  89-19302  Filed  8-16-89;  8:45  am] 

BlUJNa  CODE  431»-10-M 


Bureau  of  Land  Mafiagement 
[CA-»3(M>»-4310-13] 

Afton  Canyon  Area  of  Critical 
Environmental  Concern  and  the 
Adjacent  Area 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Implementation  of  the 
management  plan  for  t}»e  Afton  Canyon 
Natural  Area  and  the  surroimding  area, 
including  vehicle  route  designation 
decisions  and  supplamental  rules. 

SUMMANY:  The  California  Desert 
Conservation  Area  Plan  identified  die 
Afion  Canyon  Area  of  Critical 
Environmental  Concern  (ACEC)  as  an 


area  with  significant  riparian,  wildhfe, 
and  scenic  values  whick  require  special 
management  attention.  The  management 
plan  prescribes  actions  for  the 
protection  and  preservErtion  of  those 
resource  values.  The  planning  area 
includes  41,500  acres  within  T.  10  N.,  R. 

5  E.-6  E;  T.  11 N..  R.  5  E^7  E;  T.  12  N.,  R. 

6  E.-7  E,  SBM.  AuthoritKS  for  die 
management  plan  are  43  CFR  8341, 8342, 
and  8360;  Federal  Land  Policy  and 
Management  Act  of  1976  (Sec.  202e); 
National  Environmental  Policy  Act  of 
1969;  and  the  California  Desert 
Conservation  Area  Plan  of  1980,  as 
amended.  Both  written  and  oral  public 
comments  were  evaluated  in  reaching 
these  management  decisions.  An  82-day 
public  comment  period  extended  fitim 
October  1. 1988  to  December  21. 1988. 
Two  public  meetings  were  held  (in 
Barstow  of  November  1, 1988,  and  in 
Riverside  on  November  2, 1988)  to  solicit 
comments  on  the  draft  management 
plan.  The  draft  management  plan  was 
then  revised  based  on  public  comment 
and  the  final  management  plan  was 
signed  on  June  8, 1989.  The  decision  to 
implement  the  management  plan  was 
made  on  the  basis  of  an  Environmental 
Assessment  (EA)  which  considered  the 
environmental  effects  of  the  proposed 
action  and  alternatives.  No  significant 
adverse  effects  were  found  and  a 
Finding  of  No  Significant  Impact 
(FONSI)  was  made.  The  EP  and  FONSI 
are  available  for  public  Inspection  at  the 
Barstow  BLM  Office. 

The  Afton  Canyon  ar«a  will  remain 
open  to  uses  which  are  compatible  with 
the  protection  and  preservation  of 
riparian,  wildlife,  and  visual  resources. 
The  management  plan  prescribes  the 
following  actions:  Amerid  the  CDCA 
Plan  to  expand  the  Aftoti  Canyon  ACEC 
from  4,800  acres  to  8,160  acres; 
consoHdate  land  ownership  by 
acquiring,  through  exchange,  most 
private  land  within  the  41,500  area  acre; 
designate  a  basic  vehicle  access 
network  of  c^n  routes  and  designate 
all  other  routes  and  washes  as  closed  to 
vehicle  use;  reroute  the  Mojave  Road  for 
two  and  one-half  miles  to  remove 
vehicle  use  from  the  prime  riparian  area; 
rehabilitate  closed  vehicle  routes;  allow 
camping  only  m  designated 
campgrounds;  prohibit  recreational 
shooting  except  for  legal  hunting  only 
with  shotguns  using  non-soUd  projectiles 
in  the  expanded  ACEC;  Increase  on-the- 
ground  management  (law  eirfbroement 
educatitmal  and  visitor  aervicaa 
activities);  sign  Utia  area  to  provide 
visitor  information  raganUng  servtoer, 
as  well  as  activitiea  whkh  are  allowed 
and  prohibited;  remove  exotic  ^Bt 
specie*  (tamwiak)  and  i^ant  wdth .  .:,-*. 
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native  vegetatkm;  prohibit  motor  vehicle 
events  involving  the  elements  of 
competition;  prohibit  wood  collection 
within  the  expanded  ACEC;  remove 
burros;  and  monitor  the  area  to  ensure 
plan  actions  are  having  the  desired 
effect 

Maps  showing  which  routes  are  open 
and  closed  to  vehicle  use  are  contained 
in  the  final  management  plan  and  are 
available  from  the  address  listed.  The 
designation  of  these  routes  is  made 
under  the  authority  of  45  CFR  8342.2(b). 

In  order  the  fully  implement  selected 
recommendations  In  the  final 
management  plan,  the  foUowdng 
supplemental  rules  are  promul^ed  to 
provide  for  the  protection  ni  persons, 
property,  and  public  land  resources  bi 
the  Afion  Canyon  area: 
.    The  Afton  Canyon  ACEC  is  dosed  to 
recreational  shooting  (inchidhig  but  not 
limited  to  target  shooting,  plinkiag,  and 
frap  shooting);  however,  l^al  hunting 
(consistent  with  State  laws)  will  be 
allowed  with  shotguns  only  using  non- 
solid  projectiles.  No  shooting  (vhunting 
is  permitted  within  one-half  odle  of 
designated  camping  areas  and  the 
middle  radroad  trestle.  Ctinpii^  and 
campfires  are  allowed  <mly  in 
designated  campgrounds  in  the  AfUm 
Canyon  area.  Equestrian  camping  is 
allowed  oidy  in  the  debated 
equestrian  campground.  Additional 
information  regarding  these 
supplemental  ndes  is  contained  in  the 
final  management  plan  {at  die  Afton 
Canyon  area  available  from  the  VUA 
office  listed  below. 
tFFtcHwa  DATE  September  18, 1988. 
AOonlEll.  The  management  plan, 
including  maps,  envinMunental 
assessment,  vehicle  route  designation 
records  of  decision  and  public  comment 
analysis,  are  availaUe  at  the  Barstow 
Resource  Area  Office,  150  Coolwater 
Lane,  Barstow,  CA  92311  from  7:45  ajn. 
until  4:30  pjXL,  Monday  throtigh  Friday. 
roR  nmTHER  information  contact: 
Harold  Johnson  or  Paul  McClahi  at  the 
above  address  or  telephone  (619)  256- 
3591. 

•UPPUEMENTARY  MTOraiATlON:  The 
authority  for  establishing  supplemental 
rules  is  contained  in  43  CFR  8362.1-6. 
These  rules  have  been  reoanunended 
and  adopted  dmnigh  die  development  of 
the  Afton  Cainyon  Management  Flan. 
These  rules  wUl  be  available  in  die 
Barstow  Resource  Area  office  whidi  has 
jurisdiction  over  the  the  lands,  sites,  and 
facilities  affected.  These  rules  will  also 
be  posted  near  and/or  within  die  lands, 
sites,  or  fedlitiee  affKted. 

^ipeals:  If  a  party  is  adversely 
afieded  \ff  tUa  actfoB,  tbste  ls«  rlrirt  of 
appeal  to  the  Board  of  Land  AppeUi. 


Office  of  the  Secretary,  in  accordance 
with  the  regulations  in  43  CFR  part  4, 
subpart  E.  If  an  appeal  is  taken,  the 
notice  of  appeal  must  be  filed  in  this 
office  (not  with  the  Board)  so  tibat  die 
case  file  can  be  sent  to  the  Board.  A 
copy  of  the  notice  of  appeal  and  of  any 
statement  of  reasons,  written  arguments, 
or  briefs  must  be  served  upon  any 
adverse  parties,  and  in  addition,  to  the 
Regional  Solidtor,  Padfie  Southwest 
R^on,  U3.  Department  of  the  Interior, 
2800  Cottage  Way,  Rocnn  E-^753, 
Sacramento,  CA  95825,  widdn  15  days  of 
the  filing  of  any  specific  document  ff  the 
procedures  set  forth  hi  die  regulations 
are  not  fdlowed,  and  appeal  is  snt^ject 
to  dismissal. 

Dated:  August  11, 1988. 
BdHastey. 
State  Director. 
[FR  Doc.  se-ieaes  FOed  8-ie-ee;  8M  am) 


[Nv  oao  ot  oao  021 

Battle  Mountain  Diatilcl  Advf  aory 
Cound  MeetinQ  In  AuaHn^  NV 


r.  Notice  to  hereby  given  hi 
accordance  with  Public  Law  94-579  and 
43  CFR  part  1780  diat  a  meeting  of  the 
Settle  Mountahi  Distrid  Advisory 
Coundl  will  be  held  on  Wednesday. 
September  13, 1989.  The  meeting  will 
convene  at  MO  a.m.  hi  Austin,  Nevada. 

•UPPLmfNTARV  MPORMATMIC  "Hie 
agenda  for  the  meethig  %vill  include: 

1.  Continuation/update  of  Distrid 
recreation  program; 

2.  Information  on  the  effects  of  grazing 
decisions  on  wild  horses; 

3.  Update  on  fire  pro^m; 

4.  Briefing  on  District's  proposed  FY90 
budget;  and 

5.  Field  trip  to  Steiner  Creek,  the 
Distrid's  demonsfration  riparian 
management  area. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  between  9:30  and  10:00  a  jn. 
on  September  13, 1989.  If  you  wish  to 
make  an  oral  statement  please  contad 
James  D.  Cuirivan,  Distrid  Manager,  by 
4:30  p.in.,  September  8, 1989. 


kTIONCONTACR 

James  D.  Currivan,  District  Manager, 
P.O.  Box  142a  Batde  Mountafai  Nevada 
88820  or  phone  (702)  63(Hn81. 

Dated:  August  7. 1988. 
lasMS  D,  Ganfarao, 

Dietiictliikuiager.  Battle  Mouiitahi.N(BPoda 
[FR  Doe.  ae-18U«  FUad  a-W-aBtftM  cm) 


[CO-460-432IMB1 

Canon  City  OMrtet  QraclRg  Atfvlaory 


:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  meeting. 


r.  Notice  to  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Ad  (Pub.  L  463),  diat  a 
meeting  of  die  Canon  City  Dtotrid 
Grazing  Advisory  Board  win  be  held  at 
9:30  a  JB.  Thursday.  September  2t  19ea 
at  dM  basement  levd  ef  die  Chaffee 
County  Baidc  146  G  Street  Sabda, 
Colorado. 
The  purpose  of  thto  meeting  wifi  be: 
l.Dtocosstoa  of  pcopoeed  Range 
Improvement  projects. 

2.  Initiate,  condud  and  settle  btisiness 
pertaining  to  die  expenditure  of  Range 
Betterment  Funds. 

3.  Update  Board  on  status  of  ongoing 
resource  management  planning  efforto  in 
the  Canon  Qty  District 

illP^I  liarwi  ART  a»OWMATION.  Thto 
meeting  wiU  be  open  to  the  pubh&  Any 
memb^  of  the  public  may  fUe  with  ^e 
Board  a  written  statement  concerning 
matters  to  be  discussed.  Abates  of  the 
meeting  will  be  made  available  for 
public  hispedion  30  days  after  die 
meeting. 

FOR  FURTNBI  MPORMATION  CONTACT: 

Donnie  R.  ^paiks,  Distrid  Manager, 
Bureau  of  Land  Management  S170  Bast 
Main  Street  Canon  Qty,  Colorado  81212 
or  teleiriione  at  (719)  2754681. 

AMtnfUUtm, 
Acting  DietrictManagu: 

[FR  Doc  »-taaa  FU«1  »-16-a0;8i4S  am] 


[OR-01048-44ie-1«eQP»-t8t] 
Lalievlew  Diatrtct  Advlaory  OouncB 


AOlNCv:  Bureau  of  Land  Management 
Interior. 

ACTKNC  Notice  of  meeting. 


r:  Hie  Lakeview  Dtotrid 
Multiple  Use  Advtoory  Councfl  will  hold 
a  meeting  on  Thursday,  September  28, 
1989.  The  meeting  will  beghi  at  9KI0  a  jn. 
at  the  Bly  Fire  H<dl  in  Bly,  Oregon.  The 
public  to  hivited  to  attend  The  meeting 
to  being  hdd  hi  order  to  eled  a  new 
Council  president  and  to  establish 
procedures  for  future  meetings.  In 
additiaa,ineBibers  wifl  be  briefed  on  the 
status  of  tte  upper  Klamath  River  Wild 
and  Scenie  River  Stody  and  die  Warner 


I 

/  VaL  Ji.  JUtt.  IM  /  Tkandmr,  Augpit  17.  MM  / 


Lakes  Plan  AixMndment 
and  AModated  Upland*. 


Renee  Snyder,  Public  Affiin,Ollioer. 
lOQO  Sa  Ninth  SL.  Lakeview.  ORSnao, 
tTeleplione  [503)  9«7-eil0). 
Myl 


AOOtcv:  Bureau  of  Land  ManagameBt 
Intflckx. 


Council  Meeting  and  T« 


tAAdaoiy 


s  Jiofioe  is  lietfllqr  i^as  ia 
accordance  with  sectionlOBof  ^ 
Federal  Laod  Poliqy  and  Mao^^meBt 
Act  of  197&  diala  meetiqg  and  tour  by 
tbe  Bums  Distiict  Adviaoiy  Councfl  ^dSi 
be  held  on  September  14  and  15.  at  (he 
Bums  District  Office  located  on 
HIgBWBji'SB.Siidies'weRtof  Hbiea, 
Oregon.  Hie  meeting -vrffl'bqgin  at9  aon. 
on  WBusday,  OeyteiAer  ft,  the  lour-wffl 
leave  uie  ooni  iTiRoct  Office  at  Va^m. 
on  rnday,  oeptesnier  )S. 

Ttie  BgeiMB  xor  Ine  nesting  wfll 
indude:  (1)  An  update  on  the  Three 

(RMPttfiajepatt-aatonwasBd 
mtaeaals  actinty  ia  the  flms  DistEiot: 
(S)  a  toafi^^a  tha  DMsict^s  WiUliie 
and  Recreattaa  pnyaaia.  fij  a  atalus 
report  on  the  Proposed  Steehs  Monntain 
Winter  ^rts  program;  (5J  an  i^date  on 
the  District's  graziiig'BMinigeineRt 
proyaai;  aad {fi^  njaii  laiwaMaiiBai 
items. 

The  tour  will  leave  from  die  Bums 
District  Office  parking  lot  to  tour  areas 
within  the  llaae  JUaaastesMMie^yaa 
whidi  reflect  major  resource  issues 
idenUflad  ia  tha  lluea  BiiMEsMiP, 
DATO:  The  meeting  will  begin  at-Oa^k 
and  should  adjoum  by  5  pjn.  Padfic 
Stwndaid  Tiae.  Tba  Addlaar  aviU  b«iB 
at  9  a.m.  and  condude  at  the  Buraa 
District  Office  by  Apjn. 

Joshua  L  WaAiirtni^  n<«t>i««Aj.»ipr 
Bureau  of  Land  I4anmeiaant,  Banu 
Distlct  Office.  HC  Tt-iaaa,  H^^iN^y  2D 
West  ifiaas.  QrefOB  B773&  Aona  {6QU 
87»-S241. 

WPPHMBimil  WPOWMHTIOIllhB 

meetly  wHlhrnofamiaAmpaUka. 

Intarastadi 

statemaalsiolhai 

thai 

thai 


notil^  the  J2istriot  i 
Land  Maaafemaal  HC  74-42S98. 
Highw^  ao  1/Vest  Hiaea.  Ons^  flRTHL 
by  SapiNBber  tl.  19IB. 

The  tour  will  ibe  flpen  to  ^  fe^zal 
public  Howawer.  intenstad  pexaaiB  wiU 
need  toj^nwide  their  own  traaaporatioD 

4-wheel  .drive  vehides  wilhiiigh 
cleaaaiioe.  i»»<tiini^in^ff  wishing  to^attead 
the  tour  jdiould  iiontact  ihe  Auna 
Diatrid  Office  at  iheabove  address. 

Dated: 


DatafLAoBBSir.ttaiL 


(FRDk.  «a-<«S60  VUed 


DSVD  VBH 


[IIT-M0-0»-4212-20;  NOM  7t173] 

laauanca  Of  DiactaiUMr  Of 

oaaNrfOi 

North  Dakota 


r:  Bureau  af  land  MaaageBMitt; 
Interior. 
acnOH;  Notice.        

behalf  of  dM  Morfii  Oakata  Blate  Land 
Department  for  a  reoordable  Disdakier 
of  Interest  \3j  the  Uiited  States. 
DATi:  Comments  should  }m  racelvad  hj 
Novemiber  IS;  1080. 


Jamea  Blnanrio.  RI H  MantMM  State 
Office.  PX>.Box  MSOa^ilUnfa.  Maataaa 
50107. 406-25&-2935. 


United  States  of  America,  under  the 
provisions  of  ^Seetioa  915  of  Ihe  Federal 
Land  Policy  and  Maaagement  Act  of 
M^  «  U.SC  tMB  flOOag,  Meads  te 
disclaim  interest  in  iSL  mfaerah^eneaii 
the  bed  of  the  MHomi  fiver,  aiid  fte  oil 


part  of  the  following  described  land: 
FIMi] 


T.152N.,»,'nBW, 
8ec.2aSH. 

'nieweaaflBotodisaiiaunrefed.bat 
contains  apprnitlMitrti  *W 


Countka. 

E«  xaa  mftaaaii  oi  laainiBaaageiBeift 
nas  i^^aa^^Fea  aM^dsciai^innic  tana 
records  and  related  e^ideiius.  and  lias 


no  date  to  1 , 

laadtisanrihed.  IWf  iDwilbt  tm 
minerals  uodvtfaBiiwtariMaat  to 
the  State  of  Nordi  Dakota  because  the 
river  was  navigable  at  statdhood.  and 
diet  tiie  oil  ami  gas  tig^tstandar  Mands 


stai 
CoqMofbglnaen 


matter  of  Iha  i 

vs.  UtUOAammfLaad,  Mom  art 
S/toafatf  in  MeXmwig  «Mf  mUMom 
CuiaHruB,  SMte<>/AfaKft  Oefcala.  amT 
DollyOoftm,  etti.  wi^tMawwri 
Owners,  in  the  United  States  District 
CoBrt.  in  and  for  flie  Soatnwestem 
DIvlsiuu,  Distsict  tfflVuitii  Dakota,  Ctvfl 
No.  2854.  Tssnance  ctf  a  fecorflriAe 
diadalmer  of  interest  wfll  help  remove  a 
cloud  on  ihe  title  to  the  tstad  ndnecal 


2.  for  a  period  ^OOd^ysfreai  Aa-dale 
of  publinatiaa  of  4tU  natioa.  «tt  | 
wlie  wish  4o  aahaiit  I 


suggoMaHiar 

with 

present  their  revii 


iteiAaCkiaf, 


9.  nMestba]B6tionBiifaBiBuiiuabie 
disdraimer  wSL  \fe  issued  noaooner  Ihan 
90  days  alter  ihe  date  til  this 
puUicafion. 


Dated:  < 
)duiA.1 

RenewabJe  M&emmm. 
[FROaca9-193alVeda-4»4fta!e  ami 


[CA  9<0  90  aiUKHMWBMiCACAB 
0297V] 


Interior. 

action:  N(Mce  crOpaDfaq. 


r.  iJBBas  vffiBCa  ^vere  Tennei^y 
pa  tented  for  necreatraniand  rtRnc 
Purpoaes  Bave  seen  laUiiiieu'to  Iha 

Bureau  of  Land  Mwmy^irt  fnr  wnn. 

use.  Ttelaads  are  tiow  beiz9  opened  1o 


Nancy ).  Alex.  Chiet  Lands  Section 
(Oie-07».4B2q). 


OrdartoHM 
foU( 


Fedead^ 
Act  of  Octdbar  n. 


««.,«. 


Fodetal  Regiater  /  VoL  54.  No.  158  /  Thuradayj  August  17.  1980  /  Notioea 


[CA-940-09-S410-10-Z8AQ;CACA  94449]        [CO-060-4211-21:  COC-497«2] 


bofiwyanca  of  annarai  iiiiaiaaia  n 
CaHfomia 

AOmev:  Bureau  of  Land  Management, 
Interior. 

Acnow;  Notice  of  Segregation. 

•UMMARV:  The  private  lands  described 
in  this  notice,  aggregating  30.00  acres, 
are  segregated  and  made  unavailable  for 
tilings  under  the  public  land  laws, 
including  the  mitdng  laws,  to  determine 
their  suitability  for  conveyance  of  the 
reserved  mineral  interest  purauant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ownenhip  where  there  are  no  kno%vn 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
predudes  appropriate  nonnrineral 
development  and  such  development  it  a 
more  bienefidal  use  of  the  land  than  the 
mineral  development 

FOR  Funmni  mtoimution  contact: 

ludy  Bowers,  California  State  Office, 
Federal  Office  Building,  2800  Cottage 
Way,  Room  2845,  Sacramento. 
California  M825,  (01^  978'482a 

Serial  N<b-CACA  a«440 

T.  13  N.,  R.  6  B..  San  Bernardino  Meridian. 

See  34.  WVh  WVt  NEVt  SW^  WM  SEVt 
SW%.  County— San  Bemudio. 

Mineral!  reservatioiv— AH  coal  and  otlier 
minerals. 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Fadecal  Ragistar  as 
provided  in  43  CFR  272ai-l(b).  Uie 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  be  subject 
to  appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effed  of  the  application 
shall  terminate  by  publication  of  an 
opening  order  in  the  Federal  Register 
specifyhig  the  date  and  time  of  opening; 
upon  issuance  of  a  patent  or  other 
document  of  conveyance  to  such 
mineral  interests;  or  two  yean  from  the 
date  of  publication  of  this  notice, 
whichevN  occurs  fint 

Dated  August  10, 1960. 

Nancy  |.Aln(. 

Chief.  Londa  Sectkm  Broach  ofAdfudicatioa 
andRecordt. 

[FR  Doc  89-19327  Filed  8-16-66;  MS  am] 


floilty  Action^  Colorado 

aodicy:  Bureau  of  Land  Management, 

Interior. 

ACnow  Proposed  leasing  of  public  land 

hi  Saguache  County,  CO. 


r.  A  parcel  of  land  is  being 
considered  for  lease  under  section  302  of 
the  Federal  Land  Policy  and 
Management  of  1976  (90  Stat  2782;  43 
U.S.C  1732).  Leasing  of  the  land  will 
authorize  an  area  for  supplies  and 
materials  necessary  for  the  operation  of 
a  sawmill  and  will  allow  the  government 
to  colled  fair  market  rental.  "Hie  land 
and  prospective  lessee  are  as  follows: 

New  Mndoo  Prindpal  Meridian,  Cokmdo 

T.44NnR.7E. 

Sec  13:  EViSE%SEV4SWM 

The  parcel  of  land  contains  about  5 
acres  located  adjacent  to  the  sawmill 
site.  Prospective  lessee:  John  Baxter. 
The  parcel  would  be  offered 
noncompetitively  to  the  applicant  under 
a  3-year  renewable  lease  at  no  less  Aan 
fair  mariwt  rental.  The  general  terms 
and  conditions  for  leases  are  found  in  43 
CFR  202a7.  The  lessee  would  be 
required  to  reimburse  the  United  States 
for  reasonable  costs  inciured  in 
processing  and  monitoring  the  lease,  in 
accordance  with  43  CFR  2920.a 
DATK  On  or  before  September  18, 1989, 
interested  parties  may  submit  comments 
to  the  Distrid  Manager,  Bureau  of  Land 
Management  3170  East  Main  Street 
Canon  City,  Colorado  81212. 

PON  FUNTHKR  MFORHATION  CONTACTS 

Bill  Kfiller,  San  Luis  Area  Realty 

Spedalist  at  (719)  688-1975. 

AdriaaNaishM, 

Acting  DUtrict  Manager. 

[PR  Doa  86-19323  Filed  6-16-88;  8:45  ain| 


[mM»10  09  48W  ia-11/QP9-0ia0] 
AlbuQuafQuo  Dtolilct,  NMjRulaaof 

AOBNCV:  Bureau  of  Land  Management 

Interior. 

action:  Establiahment  of  supplementary 

rules  to  43  CFR  part  8365  for  designated 

recreation  sites,  spedal  management 

areas,  and  other  Public  Lands  in  the 

Albuquerque  District 


n  The  purpose  of  these 
supplementary  rules  is  to  provide  for  the 
protection  of  persons,  property,  and 
public  lands  and  resources.  As  a  visitor 
to  public  lands,  die  user  is  asked  to 
follow  certain  rules  designed  to  proted 
the  lands  and  the  natural  envboaraeat 


to  ensure  the  health  and  safety  of 
visitors,  and  to  promote  a  pleasant  and 
rewarding  outdoor  recreation 
experience.  More  specifically  the 
purposes  fall  hito  the  following 
categories: 

1.  Implementation  of  Management 
Plans— -Certain  prohibited  activities 
have  been  recommended  as 
supplemental  rules  for  designated 
recreation  sites,  spedally  designated 
management  areas,  and  PubUc  Lands  in  f 
general.  Some  plan  amendments  and      [ 
recommendations  are  not  enforceable  as  ^ 
published.  In  order  to  implement  these 
recommendations,  they  must  be 
published  as  spedflc  prohibitied  acts  in 
the  Fadenl  Riq^ster.  Use  of  the 
supplemental  roles  section  of  43  CFR 
subpart  8365.1-6.  is  the  most  appropriate 
way  of  implementing  these 
recommendations.  lUtionale  for  these 
recommendations  are  presented  in  their 
entirety  in  the  final  management  plan 

for  the  specific  area. 

2.  Mitigation  of  User  Conflict— Certain 
other  supplementary  rules  are 
recommended  because  of  spedflc  user 
conflid  problems.  Prohibiting  the 
reservation  of  camping  space  in 
developed  campgrounds  will  allow  such 
space  to  be  avdlable  on  firat  come  fint 
serve  basis.  This  will  prevent  a  few 
penons  fitnn  monopolizing  the  use  of 
limited  developed  camping  space. 
Motorized  vehide  freeplay  is 
recommended  as  a  prohibited  ad  to 
mtnhnjMi  die  noise  and  nuisance  factor 
that  audi  activity  represents  in  a 
developed  recreation  site. 

3.  Public  Heahh  and  Safety— The 
erection  and  maintenance  of  temporary 
toilet  stuctures  on  the  public  lends  could 
represent  a  major  threat  to  public  safety 
and  health  due  to  the  concentration  of 
human  wastes.  The  erection  and 
maintenance  of  temporary  toilets  may 
be  permitted  by  the  authorized  officer 
on  a  case  by  case  basis  and  only  when 
appropriate  state  and  local  permits  have 
been  obtained. 

It  should  be  noted  that  the  shooting 
restrictions  recommended  do  not 
prohibit  legitimate  himting  activities, 
and  therefore  do  not  confUd  with  the 
New  Mexico  Department  of  Game  and 
Fish  Reguladons.  Recreational  shootere 
are  encouraged  to  use  public  land  where 
sudi  shootii^  restrictions  do  not  epply. 

4.  Complimentary  Rules — Some 
supplementary  rules  are  recommended 
to  compliment  thoae  of  other  Federal 
state  and  local  agenices.  Because  these 
rules  provide  for  the  protection  of 
persons  and  resources  and  in  the 
interest  and  spirit  of  cooperation  with 
the  responsible  agenices,  tfaeae 


I 

y  VaL  S4.  iMa  UB  /  Tlairsdiiy.  Augi^  17,  IflM  / 


•upplenentay  iiirt  ■nt  rirnianri 
'  neceaiary. 

Definitions 

1.  A  Spedal  Managemeat^^rea 
(SMA):  A  special  management  acea  ii 
an  area  where  special  or  more  intensive 
fypn  Di  reu'caliun  management  are 
needed.  There  are  Iwo  primary  types  off 
SMAs:  those  Congressional^  designated 
and  those  admiiiislraBvely  estaHigliwl 
byAeHM. 

2.  A  designated  deTdqped  recreafion 
site:  A  designated  recieafion  stte  is  a 
■uiaVei  area  or  an  enclave  of  a  SMA 
Wiiere  reuealiuii  48  uie  principal 
management  objectrve  fat  "vvUdi  Ifae 
Bureau  manages  and  faciSties  are 
provided.  Development  miHim 
desigmftecl  recreauini  wtes  nay  Tary 
WBW  flBateu  oeTeiopmein  tor  protection 
of  the  resources  Taloes  and  -fte  safety  of 
usefs  TO  a  fiisUiiLflji  deiiiied  atte  in 
wWHCn  aeiiiiiTe  xler  Aopen  TauIUues  aiat 
meet  tke  Land  and  HVeter  Conservation 
Fund  Act  of  1965  as  amended,  tarttieria 
In  a  fee  ooUfldion  aite  and  an  ]itoidded 
for  concentTBlad  pfvbkc  -bbb. 

S.  PuMc  laads  and  nteed  «Mbr: 
Public  lands  are  ilands  or  iDteraat  in 
lands  adainistenBd  bf  Ae  Butaan  «f 
Laofd  ManagenenL  fiebtad  vates  and 
waters  foUdi  lie  dindtty  mmtm 
adjaoBBt  to  pukiHe  laads  mmA  saqaire 
soma  BDsnafBDBBt  oonlni  lo  protact 
federa%  sikninieiwBd  weouitei  arlo 
provide  for  enkaaoad  "viattar  safely  md 
other  TCcreakifm  eqmKnce 

4.  Oimraiiiitrsipiiig  C3teonpyinga 
developed  camf  ate  ar  apecib:  ioostion 
within  campgrosnds  duiiag  ihe 
estabUshed^ht  period  «faO:0»  PA.  to 
fl-nn  ■  m  wiH  Fn  nnnaldcsinl  iiiwiiiij^t 
rjinpigj  Ayy  {rTftf>flllftniiaa  and 
enfaroBiBBntpurpases  — *-tt  ethenvte 
authoriaed. 

The  fotiswiag  aaaas  am  deaii^tad  as 
devalaped  seavftteB  sites  far  Oe 
puipesa  «f  ^plying  £ka  ndes  of  oaadhiot 
CQBtaiDediB  43  CFR£S86^ 

Z.  Ma  Grande  Wild  Rivets  RaoBHtion 
Area  (Taos  Resource  AreaJ.  T.  2t  N.,  SL 
12  E.  NMPM.  Sec  &B.  17. 2a  2t,  31. 32.  T. 
28  N..  R.  12  E^  NMPM.  Sec  4.  S.  &  «, «. 
18.17- 

2.  £ania  Cruz  Lake  (Taos  AesiHtfoe 
Area).  T.  20  I^L.  R.  10  E^  NMn4.  See.  7. 
1& 

3.  Bio  Grande  Lower  Coive  River 
Access  XTaos  ftesonrae  Asea).  T.  28  N.. 
R.llE.,NNfi>M.Se&a2. 

4.  Rio  Grande  Coimly  Line  flaas 
Resource  Area).  T.  23  N.,  R.  11  £.. 
NMFlil.Sec.15. 

5.  Jolm  "niinn  Tiri^p  pra<Mt  BftnurHB 
Area).  T.  ^N,B.  12£,iaMPliiSec.  JL 

Areal.  T.  28J^  R.  10  W.MMBM.Sac  4. 


5,  6.  T.  27  N..  £.  JO  W^  VOOM.  Sec.  33, 
26,  34,  35. 

7.  Simon  Canyon  fPamdngton 
Resource  Araai.  T.  30  W.,  R,  fl  W^ 
NMPM.  Sec.  9. 10, 15. 

In  addition  to  tlie  regulation  contained 
in  48  CFR  8365.2  Ibe  foHowiiQ 
supplemental  rdes  will  ^  applied, 
unless  slherwise  ^it^nriiai\  te  the 
xecrealioo  sites  and  areas  listed  above. 

1.  Reserviag  camping  ^pace  is 
prohibited,  rampiyig  space  wiH  be 
allocated  on  a  first  come  first  aarved 
basis. 

2.  Camping  or  occupyiqg  between 
10:00  p.m.  and  6:00  a  jn.  is  prohibited  at 
flie  Rio  Grande  Lotwer  George  River 
Access,  ]ahn  Dimo  Bridge  and  Rio 
Grande  County  Liae  recreation  sites. 

3.  Camping  er  oaoupying  between 
10:00  p.m.  and  6:00  a.m.  is  profaihited  on  - 
the  access  road  «rin  devekiped  parking 
areas  in  the  Siohaa  Canyon  RacrealiBn 
site.  Teot  camping  is  pemitted 
elsewbere  iwi&in  Ihe  reareatiaB  alte. 

4.  Campfires  AFB  pr ohibilad  aloqg  tie 
river  in  Ihe  Sisses  Canyon  iBcreation 
site.  Camp  stoves  and  grills  ai« 
permissibk. 

5.  Motorized  vehicle  Ireeplay  is 
prohibited  within  desi^ated  secreation 
sites. 

6.  Equestrian  usa  is  prohibited  at 
campgroimds,  picaic  area,  and  other 
developed  iacilitis. 

7.  No  person  may  4ischaige  a  ^reaxm 
or  any  other  device  capable  of  ii^jurioga 
person  or  animal  or  rainung  damage  to 
any  property  within  1  mile  aS  designated 
recreation  sites. 

8.  Within  deslgneted  recreation  sites. " 
quiet  hours  are  in  effect  from  10X0  pjn. 
to  6:00  a.m. 

9.  No  more  -than  2  vehicles  allowed 
per  camp  site  at  designated  recreatien 
sites. 

10.  Posting  or  diatribidioa  of  any 
unauthorized  signs,  posters,  piintod 
material,  or  commerical  advertiaments  is 
prohibited. 

In  addition  to  -the  regiilHtions 
contained  in  43  CFH  83B5J..  the 
following  supplement^  Tulas  will  be 
applied,  unless  otherwise  authorized,  to 
these  SMAs  as  idetttifisd: 

1.  On  public  land  within  El  MalpsoB 
National  Conservation  Area  (Rie  Pueroo 
Resource  AreaJ  the  ioUowiiQ  rales 
apply; 

a.  On  public  lands  in  the  vicini^  of 
the  La  Ventana  natural  arch  within  I.S 
N..  R.  10  W..  Sec.  38  SEV*.  Sec.  84  SW-V^ 
and  T.  7  rt.  R.  M  W^  Sec.  S  NW%,  Sec. 
4iaE%. 

1.  'QbeuaeaffiroannsJapnliibted. 

2.  Campfires  aneipRdiihiteKL 

3.  Canming  is  piv^tnlsd. 

2.  tita  all  fiuUk:  Jantk  within  ihe  llant 
Rocks  Aeea  af  CUtkal  EnniRnanental 


Canoeni'fffio  PonooHesetircn  Axea) 
the  following  rules  apply: 

a.  Firewood  coiflectkm  is  prdMbltefl. 

b.  The  use  of  firearms  is  prdhfbited. 

c.  Climbing  on  tent  rock  forBatiims  48 
prohibited. 

In  addition  to  the  regulations 
contained  in  43  CFS  €Dei,'flie  foDowiiQ 
supplemental  rules  will  be  applied  to  all 
PtArtic  Lands  and  related  wtfters. 

1.  Persons  may  csn^  ^r  occupy  any 
vpecflfic  location  witiiin  designated 
campgronnds,  or  on  pubKc  lands  ivMiin 
the  ASlniquerque  Bisttict,  New  Mexico 
for  a  period  tif  not  more  thanl4  ifatys 
within  any  period  of  SB  conseculive 
days.  Exceptions,  -which  wfH  be  posted, 
include  areas  closed  to  camping  and 
areas  with  specially  designated  canq)ing 
stay  limits.  T^  28-day  period  wifl  tiegin 
when  a 'Camper  iniSaftywicupies  a 
specific  location  <m  pablic  fond.  The  14- 
dbaty  Jindt  may  be  x»diffil  eltfaer  tinaugh 
a  noB^er  of  separate  vsrits  or  doou^U 
dajnAftxntmuDus  occapatianiduiiaa 
the  2fr<lay  period.  After  !lhe  llttfa  day  «lf 
occQp^an,  loaapeis  muBtaBoweantaide 
of  a  253nilexadiiiastf!fiKpiew9oas 
lacatuB.  Camping  jsmum  Ifae  tereotiuu 
aod  nee  of  a  tent  or  sbeher  of  natnrri  or 
synthetic  material;  pvaparinga  sleqang 
bag  AT  other  heddiag  Aatarial  iar  use; 
moorii^  of  a  vessel;  nse  of  a  vehide, 
camper,  trailw,  or  other  self-contained 
camping  unit  lor  .{he  appacant  puipose  <nf 
overnight  accupiu^.  Oooiyaan^is 
defined  as  Uie  taking  or  holding 
possession  of  a  camp  w  residence  tm 
public  land. 

2.  It  is  uidawvfuil  to  fBrk  any  nortor 
vehicle,  or  to  camp.  wWtin  800  yards  of 
any  spring,  Bianamde  iwarter  iiole,  watar 
well,  or  watering  tank  used  by  wildt^ 
or  domestic  stock 

3.  It  Is  prohibited  te -erect  or  raaitain 
any  toilet,  .shower,  pesnanent  structure, 
or  other  sai^ary  lacillfies  on  public 
lands. 

4.  On  pu1}Iic  land  where  off-road 
vehicle  use  ispetBiittad,aIlaudi 
vehicles  must  be  equipped  within  an 
approved  spark  arrester  and  muderand 
must  display  a  State  cf  New  Mexico  (or 
any  other  State's}  off-foad  vehicle 
registration  sticker. 

5.  Possession  or  use  of  fireworks  is 
prohibited. 

6.  Conipliance  with  ell  app^icaihle 
State  of  New  Mexico  xegulktions  for 
boating  safety,  equipment  and 
registrafion  is  required  on  all  public 
lands  and  related  waters. 

FOR  FURTHER  INFORHXTION  CONTACT: 

John  Bristol,  Outdoor  Recreafion 
Planner.  8ui«aii  ttlmd  Management. 
Albuquerque  District.  435  MoritanoTn!, 
AlbufWfqae.  Mew  Maxice  W1B9.  -fSO^ 
761-4504. 


Ftdwl  RggJBtef  /  Voi.  54.  Wo.  158  /  Thnraday.  Atigust  17.  M»  /  Notlcea 


SUFFLaiMT/Urr  MFORiMTKM:  The 
authority  for  establishing  siqypfoniental 
rules  is  contahned  in  43  CPR  8386.1-6. 
These  rules  have  been  recommended 
and  adopted  throu^  the  development  of 
individual  resource  management  plans 
and  recreation  management  |rfans.  Hie 
rules  will  be  available  in  each  kical 
ofiice  having  ^sdiction  over  ttte  lands, 
sites,  or  facilities  affected. 

Dated:  August  11, 1989. 
Patricia  E.  McLean, 
Associate  District  Manager. 
[FR  Doc.  S»-19307  Filed  8-10-89;  8:45  ami 
SlUJNa  COOe  431S-fB-« 


[NM  940-09-4730-121 

New  Mexico;  FiUng  of  Plat  of  Survey 

August  11. 19691 

The  plats  of  survey  described  below 
are  scheduled  to  be  officially  filed  in  the 
New  Mexico  State  Office,  Bureau  oi 
Land  Management  Sante  Pe.  New 
Mexico,  effective  at  10:00  ajn.  on 
October  6. 1960. 

A  survey  representing  the  dependent 
resurvey  of  certain  smaD  holdti^  datm 
boundaries,  the  survey  of  portions  of  the 
1969  right  and  left  banks  of  the  Embodo 
River,  the  medial  line  of  a  portion  of  die 
1969  channel  of  the  Embudo  River,  and 
partition  lines,  in  section  19,  Townslup 
23  North,  Range  10  East  New  Mexico 
Principal  Meridian.  New  Mexico, 
executed  undo- Group  760. 

This  survey  was  requested  by 
Albuquerque  District  Manager, 
Albuquerque,  NM. 

A  survey  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
south  boundaries  of  the  Ague  Salada 
Grant  and  the  survey  of  the  west 
boundary  of  the  Armijo  Ranch  T^act 
within  the  Agua  Salada  Grant  New 
Mexico  Principal  Meridian.  New 
Mexico,  executed  under  Group  840. 

This  survey  was  requested  by  die 
Assistant  Area  Director,  Bureau  of 
faidian  Affairs,  ARraqnerque,  NM. 

A  survey  representing  the  dependent 
resurvey  oif  the  1873  sontfi  boundary  of 
the  Cherokee  lands,  a  portion  of  tfie 
south  boundary ,  a  portion  oi  die 
sabdlvisional  Hnes.  and  the  adfosted 
record  meanders  of  portions  of  die  1873 
rigjit  and  left  banks  of  the  North  Fork  of 
the  Canadian  River,  and  the  subdivision 
of  section  34.  the  survey  of  a  portion  of 
the  medial  Hne  of  the  arnlsed  channri  of 
the  North  Fork  of  the  Canadian  River, 
and  partition  lines,  in  section  34, 
Tofvnship  20  North,  Range  16  West 
Indian  Meridian,  CHdahoraa.  execated 
under  Groop  58. 

Tliis  survey  was  reqaestod  by  die 
Area  Manager,  OUahoBsa  Resoarea 


Area  Headquarters,  Oklahoma  Gty. 
Oklahoma. 

A  Borvey  representing  the  dependent 
resoTvey  <^  a  portion  of  die 
subdrvisional  lines,  and  the  adtusted 
record  meanders  of  a  portion  of  the  1872 
right  bank  of  the  Cimarron  River  in 
section  8,  Township  17  North,  Range  2 
East  Indian  Meridian.  Okkhoma, 
executed  under  Group  58. 

This  survey  was  requested  by  the 
Area  Manager,  C^iahoma  Resource 
Area  Headquarters,  Oklahoma  City, 
Oklahoma. 

A  survey  representing  the  dependent 
resurvey  of  a  portimi  of  the 
subdivisiooal  lines,  the  subdivision  of 
section  9,  and  die  survey  of  a  kit  in 
section  9.  Township  25  North.  Range  0 
East  Indian  Meridian,  CMdidioma.- 
executed  under  Groiqi  55. 

This  survey  was  requested  by  die 
Director,  Muskogee  Area  Office,  BIA. 
Muskogee,  Oklahoma. 

These  plate  will  be  in  the  open  files  of 
the  New  Mexico  State  Office,  Bureau  of 
Land  Management  P.O.  Box  1440.  Sante 
Fe,  New  Mexico  87504.  Copies  of  the 
plat  may  be  obteined  from  that  office 
upon  payment  of  $2.50  per  sheet 
JoliaP.Mwstt, 

Chief,  Branch  afCadastraJSamy. 
[FR  Doc  89-19368  Filed  8-l»-89;  8e46  ud] 
IC0BS< 


action:  Notice. 


[OR-943-09-4214-10;  QP9-307;  OR- 
4522S(WASH)] 


Proposod 
forPubHc 


and  Opportunity 
worracDon 


The  heading  and  acreage  in  FR  Doc. 
89-17342  published  oo  pages  30654  and 
30955,  in  the  issue  of  Taesday,  July  25, 
1968,  are  hereby  corrected  as  fbUows: 

On  page  30954,  in  the  heading, 
Washington  was  omitted  after  "Public 
Meeting"  and  is  corrected  to  read 
"Public  Meeting:  Washington". 

On  page  30954,  in  the  summary,  and 
on  page  30965  following  the  land 
description,  the  acreage  reads  "640"  and 
is  corrected  to  read  **2.900". 

Dated:  August  8, 1989. 
Champ  C  Vaughaa, 

Acting  Chief,  Branch  of  Lands  andMiauala 
Operations. 
[FR  Doc  89-19328  Filed  8-16-89;  8:45  am] 


[OR-043-09-4213-10;  QP9-30e;  WASH- 
02220A1 

rropoaaa  wimarawai  ana  wpponuniiy 
mr  rumc  anaang;  waanaigniiT 

AOewcvt  Buraaa  of  Land  Manaynwtnt 
Interior. 


:  Hie  U.S  Department  of 
Agriculture,  Forest  Service,  has  Ned  an 
application  to  withdraw  285  acres  of 
National  Forest  System  land  for 
protection  of  an  addition  to  die  Suflivan 
Lake  Recreation  Area  and  Somner 
HomeSite.  The  land  has  been  dosed  to 
location  and  entry  under  die  United 
States  mining  laws  since  the  application 
was  posted  to  die  official  pnbKc  land 
records  on  February  16, 1972. 

DATE  Comments  must  be  received  by 
November  21, 1989. 

ADDRESS:  CoQuooente  shouki  be  sent  to 
the  Oregon/Washington  State  Director, 
BLM,  P.O.  Box  2965.  Portland,  Oregon 
97208. 

FOR  furtner  information  oontaci; 
Champ  Vaoghan,  BLM  Oregon  State 
Office,  P.O.  Box  2966,  Pordand,  Oregoo 
97208.  503-231-6905. 

8UFFUMBITAHV  MFORMATION:  On 
February  3, 1972,  tlie  U.S.  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
vaUd  existing  rights: 

WiOometta  Meridiui 

CohiUe  National  Forest 

T.  39  N.,  R.  44  E, 
Sec.29.SEVtSW^ 

Sec  32,  EHWVi  andWMSEVi,  except  those 
portioBs  wHhdnwn  by  Pubttc  taad 
Order  No.  1S85  of  July  21, 1958,  for  the 
SoBliraB  Csmk  Racrastion  Area. 
The  area  de8cril>ed  cuutaius.  after  oisfchig 
the  above  mentioned  exception, 
approximately  285  acres  in  Pend  Oreille 
County,  WasalugtuiL 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  an  addition  to 
the  Sullivan  Lake  Recreation  Area  and 
Summer  HomeSite.  The  land  involved  is 
located  adjacent  to  the  exiating  Sullivan 
Lake/Sullivan  Creek  Recreational 
Con^ilex  approximately  six  miles  east  of 
the  town  of  Metaline  FaQs,  Washington. 

All  persons  who  wish  to  submit 
commente.  suggestions,  or  objections  in 
connecdon  with  the  proposed 
withdrawal  may  present  their  views  in 
writing  on  or  before  November  21, 1988c 
to  die  Oregon/Washington  Stete 
Director,  Bureau  of  Land  fctonagprneat. 
at  the  address  indicated  above. 

Notice  is  herby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  on  connection  with  the 
proposed  withdrawal  All  interested 
persons  vriio  desire  a  public  meeting  for 
the  purpose  of  being  head  must  submit  a 
written  request  to  lite  Oregon/ 
Wasfaingtan  State  Director,  Bureau  of 


i 
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Land  Management,  on  or  before 
November  21, 1B88.  Upon  determination 
by  the  authorized  officer  that  a  public 
meeting  will  be  held,  a  notice  of  the  time 
and  place  will  be  publiahed  in  Uie 
Fadafal  Regialer  at  least  30  days  before 
the  scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

This  is  the  first  publication  in  the 
Federal  Register  of  the  notice  of 
proposed  withdrawal  WASH  0222A 
Under  the  provisions  of  43  CFR 
2310.2(b].  the  land  will  be  segregated,  as 
specified  above,  through  October  20, 
1991,  unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  The  Forest  Service 
has  authority  to  permit  all  temporary 
uses  during  the  segregative  period  with 
the  exception  of  the  disposal  of  the 
mineral  resources  under  the  mining 
laws. 

The  temporary  segregation  of  the  land 
in  connection  with  this  withdrawal 
apphcation  shall  not  affect  the 
administrative  jurisdiction  over  the 
lands. 

Dated  August  S,  1989. 

Chainp  C  Vsuglian, 

Acting  Chief.  Branch  of  Lands  andMinerah 
Operations. 

pit  Doc.  8&-19329  Filed  B-lS-88;  8.-45  am] 


Mineme  Manegefnent  Service 

Meettig  of  Ihe  Royalty  Management 
Aflvieory  Comniillee 

August  9. 1989. 

Aonicv:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  meeting. 


P.  The  Minerals  Management 
Service  (MMS)  hereby  ^ves  notice  that 
the  Royalty  Management  Advisory 
Committee  (RMAC)  will  meet  in 
Lakewood,  Colorado,  at  the  location  and 
on  the  dates  identified  below.  The 
purpose  of  this  meeting  is  for  the 
Strategic  nanning  Woric  (Panel)  to 
present  to  RMAC  its  findings  and 
recommendations  with  regard  to 
Royalty  Management  Pro^«m  (RMP) 
improvements  and  changes  in  mission 
and  performance. 

L0CAT10II  AND  DATES:  The  RMAC  will 
meet  at  the  Sheraton  Hotel  and 
Conference  Center,  360  Union  Blvd., 
Lakewood.  Colorado,  on  September  7 
and  8, 1989.  Th#  RMAC  will  meet  from 
9:00  aA.  to  5:00  pjn.  on  Septen^Mr  7  and 
9H)0  a  jn.  to  3A)  pjn.  oil  Sq>teiBber  &  An 
evmiing  sesdon  on  September  7  will  be 


scheduled  during  the  day  session  if  it  is 
deemed  necessary  by  the  Committee 
chairperson  and  members.  For  overnight 
accommodations  at  the  Sheraton  Hotel 
in  Lakewood,  call  1-600-325-3535  or 
(303)  987-2000. 

The  meetings  will  be  open  to  the 
pubUc.  Public  attendance  may  be  limited 
to  the  space  available.  Members  of  the 
public  will  be  given  an  opportunity  to 
address  the  Committee  and  questions 
from  the  public  will  be  addressed  at  a 
designated  time  during  each  session. 
Written  statements  should  be  submitted 
by  September  1, 1989,  to  the  address 
listed  below.  Minutes  of  this  meeting 
will  be  available  for  public  inspection 
and  copying  by  September  29, 1989,  at 
the  same  address. 

FOR  FimTHER  INFOMIATION  CONTACT. 
Ms.  Deborah  Gibbs,  Minerals 
Management  Service,  Royalty 
Management  Program,  Denver  Federal 
Center,  Building  85,  Box  25165.  Mail  Stop 
660.  Denver,  Colorado  80225.  Telephone 
Number  (303)  231-34ia  FTS  326-3410. 
SUPPUMENTARV  mfORMATION:  At  its 

June  22, 1989,  meetisg  RMAC 
established  a  Strategic  Planning  Work 
Panel  to  review  the  RMP  draft  Strategic 
Plan  for  Operations  and  Systems  and 
make  recommendations  as  to 
conclusions  drawn  in  the  plan.  In 
addition,  the  Panel  was  asked  to  review 
and  make  recommendations  on  any 
royalty  management  improvements 
being  contemplated  in  response  to 
concerns  recently  expressed  by  tiie 
Senate  Select  Committee. 

A  written  report  oontaining  the 
Panel's  recommendations  will  be 
submitted  to  RMAC  for  review  and 
approval  at  the  September  7-8, 1988, 
meeting.  In  addition  to  the  written 
report,  the  Panel  chairperson  and/or 
designee  will  make  an  oral  presentation 
on  the  Panel's  work,  findings,  and 
recommendations.  Any 
recommendations  of  the  Panel  will  be 
reviewed  and  voted  on  by  RMAC  at  the 
September  7-8, 196%  meeting. 

Dated:  August  10. 1969. 
lefiyaHUl. 

Associated  Director  for  Royalty  Management. 
[FR  Doc.  89-19290  Filed  8-16-89;  8:45  am] 

MUJHQ  cow  431»4fm-M 


Development  Operatione  Coordination 
Document;  Elf  Aquftaine  Operating. 
Inc. 

AQCNCV:  Minerals  Management  Service, 
Interior.    , 

action:  Notice  of  the  receipt  of  a 
propoied  Development  Operations 
Coordination  Docmaent  (DOGD). 


summary:  Notice  is  hereby  given  that 
Elf  Aquitaine  Operating,  Inc.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  5499,  Block  202,  Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Freshwater  City,  Louisiana. 

DATE:  The  subject  DOCD  was  deemed 
submitted  on  August  9, 1989.  Comments 
must  be  received  on  or  before 
September  1, 1989,  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 

ADDRESSES:  A  copy  of  the  subject 
DOCD  is  available  for  public  review  at 
the  Public  Information  Office,  Gulf  of 
Mexico  OCS  Region,  Kfinerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  Room  114.  New 
Orleans,  Louisiana  (Office  Houre:  8  a.m. 
to  4:30  p.m.,  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying.Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Managemeot  Section  Office 
located  on  the  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building, 
625  North  4th  Street,  Baton  Rouge, 
Louisiana  (Office  Hours:  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section,  Attention 
OCS  Plans.  Post  Office  Box  44487,  Baton 
Rouge,  Louisiana  70805, 

FOR  FURTHER  INFORMAIKM  CONTACT: 

Ms.  Angle  D.  Gobert;  Minerals 
Management  Service,  Gulf  of  Mexico 
OCS  Region,  Field  Operations,  IHans 
and  Pipeline  Section,  Exploration/ 
Development  Plans  Unit;  Telephone 
(504)  736-2876. 

SUPPLEMENTARY  INFOR^MTION:  The 

purpose  of  this  Notice  is  to  inform  the 
public,  pursuant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  that  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  purauant  to  §  930.61  of  title  15  of 
the  CFR,  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  govemfcig  practices  and 
procedures  under  w]iicl|tlM,MiB^a 
Management  Service  makes  infiarraation 
contained  in  DOOte  avBijLBbla  to . 
affected.  Statesr  executiytts  of  oySected 
local  gpvprnin9its..an4jpi^int<mste^^ 
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parties  became  effective  May  31. 1988 
(53  FR  10595). 

Those  practices  and  procedures  are 
set  out  in  revised  §  25034  of  title  30  of 
the  CFR. 

Dated  August  10, 1989. 

|.  RoguB  PseRy. 

Regional  Director,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  89-19330  PUed  8-16-69;  8^46  am] 

SUMS  COM  < 


OperaHone  CoofdbMtion 
Pes  tow  Southwest. 


uocumem;  nasn 
Inc. 


AOENCV:  Minerals  Management  Service. 
Interior. 

ACTNMC  Notice  of  the  receipt  of  a 
proposed  Development  Operations 
Coordination  Document  (DOCD). 


r.  Notice  is  hereby  given  that 
Flash  Gas  ft  Oil  Southwest.  Inc.  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  8721,  Block  287..Eugene 
Island  Area,  offshore  Louisiana. 
Proposed  plans  for  the  above  area 
provide  for  the  development  and 
production  of  hydrocarbons  with 
support  activities  to  be  conducted  from 
an  existing  onshore  base  located  at 
Intraooastal  Qty.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  8, 1989.  Comments 
must  be  received  on  or  before 
S^ptepber  1, 1989.  or  15  days  after  the 
CcNBStal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 
addresses:  A  copy  of  the  subject 
DOCD  is  available  for  puUic  review  at 
the  Public  Information  Office.  Gulf  of 
Mexico  OCS  Region.  Minerals 
Managetnent  Service.  1281  Elmwood 
Parii  Boulevard.  Room  114.  New 
Orieans.  Louisiana  (Office  Hours:  8  sjn. 
to  4'.30  pjn..  Monday  through  Friday).  A 
copy  of  the  DOCD  and  the 
accompanying  Consistency  Certification 
are  also  available  for  public  review  at 
the  Coastal  Management  Section  Office 
located  <m  Ae  10th  Floor  of  the  State 
Lands  and  Natural  Resources  Building. 
625  Nrarth  4th  Street,  Baton  Rouge. 
Louisiana  (Office  Hours:  8  a  jn.  to  4:30 
pjn..  Monday  diroug^  Friday).  The 
public  may  submit  comments  to  the 
Coastal  Management  Section.  Attention 
OCS  nans.  Post  Office  Box  44487.  Baton 
Rouge,  Loidsiana  70805. 


kTWN  CONTACTt 
Ms.  Angie  D.  Gobert;  Minerals 
Management  Service,  OviS  of  Mexico 
OCS  Region.  Field  Operations.  Plans 
and  Pipeline  Section.  Bxploration/ 


Development  Plans  Unit;  Telephone 

(504)736-2876. 

SUPPUOiENTARV  WPORMATIOH  The 

purpose  of  this  Notice  is  to  inform  the 
public  pursuant  to  section  26  of  tise  OCS 
Lands  Act  Amendments  of  1978.  that  the 
Minerals  Management  Service  is 
considering  approval  of  tiie  DOCD  and 
that  it  is  availaUe  for  public  review. 
Additionally,  this  Notice  is  to  inform  the 
public  pursuant  to  S  B30.61  of  title  16  of 
the  CFR.  that  the  Coastal  Management 
Section/Louisiana  Department  of 
Natural  Resources  is  reviewing  the 
DOCD  for  consistency  with  the 
Louisiana  Coastal  Resources  Program. 

Revised  rules  goveraing  practioes  and 
procedures  under  which  the  Minerab 
Management  Service  makes  iitformation 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  otiier  interested 
parties  became  effective  May  31, 1068 
(531^10505). 

Those  practices  and  prpoediires  are 
set  out  in  revised  {  25a34  of  title  30  oi 
tbeCFR. 

.Dated:  August  10, 1989. 
).  RogMS  Fsaicy, 

Regional  Director,  Gulf  of  Mexico  OCS 
R^on, 
[FR  Doc.  89-19331  Filed  8-1G-80;  8:45  am] 


Document;  WSItor  ON  and  Gas  Co. 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 

prq;>osed  Development  Operations 

Coordination  Document  (DOCD). 


Park  Bodevard,  Room  111  New 
Orleans,  Louisiana  (Office  Hours:  8  a Jn. 
to  4d0pjn..  Monday  through  FHday).  A 
copy  of  Ae  DOCD  and  the 
accompanytng  ConsisteDcy  Certification 
are  also  avalhUe  for  pabHc  review  at 
the  Coastal  Management  Sectioa  Office 
located  on  ttie  10th  Floor  of  Om  State 
Lands  and  Natural  Resources  Bidkling. 
625  North  4tfi  Street,  Baton  Roage, 
Louisiana  (Office  Hours:  8  BJB.  to  4:80 
pjn..  Monday  through  Friday).  The 
public  may  sobiBit  oomments  to  die 
Coastal  Management  SectioB,  Attentioa 
OCS  PlsBis.  Poet  OtBoB  Box  4«I87.  Baton 
Rouge,  Ixwisiana  TOiBOS. 


r.  Notice  is  hereby  given  that 
Walter  Oil  and  Gas  Compiany  has 
submitted  a  DOCD  describing  the 
activities  it  proposes  to  conduct  on 
Leases  OCS-G  3601  and  2933.  Blocks  82 
and  83.  respectively.  West  Delta  Area, 
offshore  Louisiana.  Proposed  plans  for 
the  above  area  provide  for  the 
development  and  production  of 
hydrocarbons  with  support  activities  to 
be  conducted  from  an  existing  onshore 
base  located  at  Venice.  Louisiana. 
date:  The  subject  DOCD  was  deemed 
submitted  on  August  10. 1089.  Conunents 
must  be  received  on  or  before 
September  1, 1980.  or  15  days  after  the 
Coastal  Management  Section  receives  a 
copy  of  the  plan  from  the  Minerals 
Management  Service. 
ADDREills:  A  copy  of  the  subject 
DOCD  is  available  for  puUk  review  at 
the  PuUic  faifennatioo  Office,  GuHof 
Mexico  OCSRegion.  Minerals 
Management  Snrvioe,  1201  Ehnwrood 


Mr.  W.  WiUiaBson:  kfinerals 
Management  Service.  Gulf  of  Mexioo 
OCS  Region.  PIdd  Operations.  Flans 
ami  PipUiiie  Section,  BxplorationA 
Develbpnient  Flans  Unit;  Tdephone 
(504)  798-2B74. 


TAWY  iiPORMATIOW.  The 
purpose  of  this  Notice  is  to  inform  the 
public  puraiant  to  section  25  of  the  OCS 
Lands  Act  Amendments  of  1978,  ttiat  the 
Minerals  Management  Service  is 
considering  approval  of  the  DOCD  and 
that  it  is  available  for  public  review. 
Additimally.  this  Notice  is  to  faiform  the 
public  purauant  to  1 030.61  of  tide  15  of 
the  CFB.  that  the  Coastal  Mansfsment 
Section/Looisiana  Oepartmsalof 
Natural  Raaooroes  is  rsviewiag^&e 
DOCD  Sor  oonaistaBcy  with  the 
Louisiana  Coastal  Rssouicss  Rogram. 

Revised  ndes  goveniBgptactlces  and 
procedures  under  wdiicb  die  Mbietals 
Ktenagement  Service  makes  information 
contained  in  DOCDs  available  to 
affected  States,  executives  of  affected 
local  governments,  and  other  interested 
parlies  because  effective  May  31, 198IB 
(53  FR  10S06). 

Those  practioes  and  procedures  are 
set  out  fairevfews  i  250.34 eCiitle  30 of 
the  CFR. 

Dated:  Ai^ust  11. 1989. 


I- 

Regional  Director,  Gulf  of  Mexico  OCS 

R^on. 

[FR  Doc  OS-lSSaz  Filed  S-ie-aO;  8:45  am] 


Central  VaNey  Proloet^le  Water 
Project  Water  Conveyance  and 


AOENCv;  Bureau  of  Reclamation. 

ACTNM:  Notice  of  intent  te  pwpan  a 
draft  environmental  impact  statement/ 
enviroBsnetttal  inyect  report  (EB/KER). 
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^^W|A^1^ 


EIS/EIKto«nilfM  tkti 


oonvfmjB  wai 
ob)ealln«ftlw 


Bblai 

through  additioiial 

UM  of  CntMl  VaU^  Av^Nt  4CVX>)  Md 
State  Water  Ite^ect  (SWF)  iHaitlM  and 
water  auwKet.  l%e  aadMe  water  ia 
needed  to  alleviate  ^oumi-watar 

Vallv- Ae  ipedfied  is  iUtide  lOfhl  of 
the  Coordhiated  Operatione  fimiiMiiMil 
(COA).  the  meeni  to  achieve  flie 
obiec^Sveadneetteiaed  ii  fbr  Ab 
S  vfV  to  pwdiaee  weler  nen  the  GVP 
^BB  tDiieiiipoit  ewcBnonei  weterfoF  the 
CVP.  Hie  BB/ER  wS  edfreM  profect, 

of 


iDtinidpeB,  iBBQetiid«aiidwndHle 
peipeeei  tn  CV^f9WP  servioe  erese 
eewWi  ei  tue  8ecfWiHento*8eii  joe^ini 
tMRa.  Tee  wvetviOB  w  niiB  weter  wovd 
be  subiect  to:  tl}T1w  tetafion  of  te 
exiatii^  Oocpe  of  ttigiDeen'  Deha 
punpi^  criteria  far  the  8¥fri  Harrejr 
o.  Weww  WHHWHMuiaiit  (Zjexietlojmd 

tin 


to  aoUdt  information  from  i 
public  entilieB  aad  panaBS  ta 
detendn^  dM  eoepe  af  tla  fiOi/BDL 
DATU:  The  workriiopf  will  be  held  aa 
September  18, 19. 28k  and  28. 198B.  in 
Redding,  Concord.  Irvine,  and  fteeno. 
California,  respectively,  and  begtai  at  7 
pjn. 

WDDIWH.  The  woricahop  locationB  are: 
nBdiniijf   llullday  Inn,  fttanont  Room, 

1800  Hilltop  Drive,  BeplenJber  18, 

1080. 
Coi>con:^-Concord  Hilton.  Golden  Gate 

Room  C 1970  Dtamond  Boulevard. 

September  18. 18Ba 
Irvine-V.C  Irvine  CB]opuii,XaU  Soon. 

Bren  Event  Center.  Comer  of  Btid^B 

and  Meea  Roads,  September  28, 1988. 
Aveno-Aaeoo  iiillaa,  Aaea  Aoeai. 

1055  Van  Nees.  September  28L 1968. 


Ml 


CaUlKnia  DepartoMt  of  Water 
Resources.  1416  Ninth  Street 
32,  Sacraneeea.  GA<«88M.  (SM 
8888;  or  i4r.  Rich  Di8iterf)«h. 

.US. 


SacrameBta.  CA  SitZS,  t8ll4  tra-il84. 

CoonBBated  t^enCene  AyeeBieot 
(OOA)eipied  ea  WiwiiiLsr  M,  1988. 
pravidss  Ibe  bests  far  4)OQi<dtaMftod 
operetfens  Wtweea  4ie  CVP  and  the 
S  WP.  Aitide  M(k)  «r  Hw  OOA  providee 
guideMaeefsr  tfM  DWR  and 
Redamatieii  to  aegetiate  a  oentract  fer 
die  eele  of  CVP  water  to  DWR  Md  the 
Biwmijeuua  of  CVP  water  thiuughSWP 
facflWea. 

Hw  8WP  has  the  ability  to  oenvey 
more  water  eoodi  ef^  Delta  flian  it 
preeeofdy  does.  Oa  tie  ether  band, 
RedaMBUea  te  aaaWe  to  deMver  same  of 
its  water  soaAi  of  tfte  Delta  beoauee  of 
limited  capedty  in  CVP  fadMee.  Hr 
1001)  oeateact  wouM  provide  4e  neens 
for  DWR  to  paiJiesB  and  dekveiy 
additional  water  to  its  contractors  eoath 
of  the  Delta  and  attta  sanwtiaw 

provide  Reclamatioa  the to 

convey  anre  weter  to  its  usees  south  of 
the  Delta.  CVP  water  to  be  convey«d 
and  piirrhaiad  ie:  (^  That  portton  td  Ae 
CVFs  firm  yield  which  is  eidier  n^ 
contracted  or  under>contract  but  not 
presently  being  used;  and  (2)  water 
which  to  ta  additiaK  to  CPVe  fins  yiaid. 

The  CVP  finn  yisAd  which  has  Mt 
been  contracted  or  ased  would  be 
awRiaMe  to  oooi  flie  Stete  and  CVP 
contractors  until  it  is  needed  by  eadsting 
contradora  or  avw  CVP  loag  luia 
contractera.  Hds  water  wgJW  be 
purchaeed  and/or  oenveyed  mt^  eanie 
priority,  as  Redama&on  and  DWR 
woidd  make  it  avalfeble  to  their 
respective  kmg-term  contractors.  Water 
in  exceei  of  the  firm  yield  would  be 
purchased  and/or  conveyed  as 
avallafale,  providing  these  acttcme  do  not 
diadidrii  ddlveries  to  or  increase  coste 
for  SWP  and  CVP  long-term  contractors. 

Allocations  of  water  to  CVP  users 
would  be  addressed  in  Reclamation's 
Water  Contracting  CS's.  The  State's 
purchase  would  be  used  to  meet  Delta 
outflow  requirements.  Water  that  had 
been  aeed  by  the  SVn>  to  meet  Drita 
oMBow  re((eirenieiilfe  woald  now  be 
allocated  to  SWP  contractors  on  fhe 
baais  ei  oonlract  uungetlens. 

nlfenanves  to  be  oonsssered: 

X.  i^Bieffeo  niteimnve^^Vnoer  Uie 
proposed  water  convey enee  md 
purcheee  oeHtmot,  Redaaaatioa  weald 
opew^ette  ■liillagtnff  weeisulisle 
delteer  sitatar  *hb|^  siJeMs 
and  tBcilitiaat»<iePsito,  CCT< 


Delta  eatlow.  SWP  and  CVP  warter 
conveyed  by  DWR  woidd  be 
treii^Nsnea  nrou^i  vio  Cante'ifna 
Aqaodoct  and  ulhei  CMP  md  SWP 
storage  and  conveyance  fadlities  to 
their  contractors.  Ike  quantity  af  CVP 
water  to  be  transported  and  pimhaani 
and  the  echedule  of  dirilveiy  for  such 
water  have  not  yet  bee*  determined. 
Reclamation  and  DWR  are  cairentiy 
estimating  the  water  conveyance  and 
purchase  contract  wouM  be  for  500,000 
acre-Feet-per-year  [250,000  transported 
for  the  CVP  and  29«UBeO  eold  to  OWR|.  A 
spedfic  quantity  of  water  WDtttd  be 
proposed  after  the  scoping  sessions  aad 
hydrological  studies  have  i)een 
ooupfteteCL 

2.  Modifications  to  Pneferred 
Altemattve-^Vaitotts  ahematives  are 
possible  by  modilying  tfce  water 
conveyaaoe  and  pordiase  contract 
throu^  changee  in  ierns  or  oonditions 
of  Qie  agreenenL  Ibese  diaqges  may 
include  variations  ia  qaawtities  of  water, 
rates  and  timing  of  conveyance,  purpose 
of  use.  a4y  comhinatioa  <tf  tiiese  {actors. 

3.  Aleraative  to  the  Water 
Conveyeaaoe  aad  Pnrchaae  Cealract — 
There  nay  be  several  laaaaa  tor  —i'**'^ 
the  service  area  water  denaods  in  ways 
other  than  outlined  ia  Artide  ia(h)  of 
the  COA.  ISieee  woald  indude  prgjecte 
to  develop  additkmal  water  rrfT    t- 
increase  reuse  of  «vaterin  the  service 
area,  increase  CVP  conveyance,  or 
reduce  water  demands  In  the  aervice 
aree  through  cMuervatioa  or  other 
means. 

4.  No.  Actiea— This  alternative  ie  ^ 
existing  situation.  The  CVP  aad  SWP 
would  continue  to  utiliae  facilities  as 
authorized,  nakmedprejeds  woidd 
come  on  line  as  oomplcted. 

Environnental  review  aad 
coneultatioa  requiremefits  that  will  be 
met  concurrently  with  ^e  National 
Environmental  Micar  Act  and  Caiifomia 
Eaviroomental  Qual^  Adproposos 
include  applicable  reqidreflKote  at  the 
Clean  Water  Act.  the  Fish  aad  Wildiiie 
Coordination  Act.  the  National  Histoiic 
Preeervation  Act.  the  Eadaogered 
Spades  Act  and  Exeotive  Oiders  11988 
and  11889  regarding  flood  plains  and 
wetlands. 

fteiimiaery  aa^yais  B^geats  that  the 
water  convieyAaoe  aad  parcAeee 
contrad  would  oaaae  tte  fattowii^ 
impacts:  j 

1.  Chaageeln  flewpaHems  of  the 
Sacramento    San  IoomIb  Delta 


and 


fish 
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3.  Changes  in  wildlife  populations -and 

vegetation  along  the  river  and 
within  the  reservoirs  and  Delta; 

4.  Changes  in  water  quelity  and 

recreaticHi  in  the  river,  reservoirs, 
and  Delta; 

5.  Changes  in  return  flows  from  irrigated 

lands  with  subsequent  impacts  on 
San  Joaquin  Valley  and  E)elta  water 
quality,  fish,  wildlife,  and 
vegetation; 

6.  Changes  in  the  composition  of 

constituents  in  San  Joaquin  Valley 
soils;  and 

7.  Changes  in  Changes  resulting  bom 

growth-inducing  effects  such  as  air 
quality  and  socioeconomic 
conditions. 

These  effects  and  others  identified 
during  the  public  scoping  process  will  be 
discussed  in  the  EIS/EIR. 
Raymond  H.  MOllmi, 
Acting  Deputy  Commissioner. 
[FR  Doc.  89-19291  Filed  8-16-«9;  8:45  amj 
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Office  of  Surface  Mining  Rectamatlon 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  end  Budget 
for  Review  Under  the  Paperworli 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirements  should  be  made  directly  to 
the  bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperworic  Reduction  Projed  (1029- 
0067],  Washington,  DC  20503,  telephone 
202-395-7340. 

Title:  Restrictions  of  Financial 
Interests  of  State  Employees,  30  CFR 
Part  705. 

OMB  approval  number  1029-0067. 

Abstract-  Respondents  supply 
information  on  employment  and 
financial  interests.  The  information  is 
used  to  determine  if  respondents  are  in 
compliance  with  section  617(g]  of  the 
Surface  Mining  Control  and  Redamation 
Act  of  1977  which  places  an  absolute 
prohibition  on  having  a  direct  or  indirect 
financial  interests  in  underground  or 
surface  coal  mining  opoations. 

frequency:  &itrance  on  duty  and 
annually. 


DeacriptioB  of  reapondenta:  Any  State 
regulatory  authority  employee  or 
member  of  advisory  boards  and 
commissions  established  in  accordance 
with  State  law  or  regulation  to  represent 
multiple  interests  who  performs  any 
function  or  duty  under  the  Ad  is 
required  to  file  a  statement  of 
employment  and  finandal  interests. 

Estimated  completion  time:  20 
minutes. 

Annual  responses:  1,089. 

Annual  burden  hours:  fXff. 

Bureau  clearance  officer:  Andrew  F. 
DeVito  202-^3-5954. 

Dated:  July  6, 1989. 
AniMtts  L.  OMdc. 
Actit^  Chief,  Division  of  Regulatory 
Development 
(FR  Doc.  89-19333  Piled  8-16-89;  8:48  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[htveetigatton  Na  337-TA-287] 

Certain  Strip  Ughta;  Decision  to 
Review  a  Portion  of  an  Initial 
Determination 

AOENCV.  U.S.  International  Trade 

Commission. 

ACTKM:  Notice. 


r.  Notice  is  hereby  given  that 
the  Commission  has  determined  to 
review  a  portion  of  the  presiding 
administrative  law  judge's  (ALJ's)  initial 
determination  (ID)  finding  a  violation  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337]  in  the  above-captioned 
investigation. 

FOR  FURTHER  MFORMATION  CONTACT: 

William  T.  Kane,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW., 
Washington,  DC  20436;  telephone:  (202)- 
252-1116. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  taken  pursuant  to  Commission 
rules  210.53-210.56  (19  CFR  210.53- 
210.56,  as  amended).  On  June  27, 1989, 
the  ALJ  issued  an  ID  fin(Ung  a  violation 
of  section  337.  No  petitions  for  review  or 
government  agency  comments  were 
received. 

Having  examined  the  record  in  this 
investigation,  including  the  ID,  the 
Commission  has  concluded  that  review 
of  a  portion  of  the  ID  is  warranted. 
Spedfically.  the  Commission  will  review 
the  foUowing  issue: 

Whether  it  was  proper  for  the  ID  to 
contain  findings  regarding  importation, 
sale,  and  patent  infringement  by  non- 
respondente,  in  light  of  the  following: 

—Commission  interim  rule  \  2l0iiB(b); 


—The  usefulness  of  sudi  findhigs  ta 
the  Commission's  consideration  of 
remedy; 

— ALJ  Order  No.  4,  which  denied 
complainant's  motion  to  add  four  foreign 
companies  (aU  of  which  are  among  the' 
non-respondents  mentioned  in  tiie  ID)  as 
respondento; 

—The  possibility  that,  following  a 
finding  of  a  violation  of  section  837  by 
only  one  or  two  respondents,  a  gen«al 
exdusion  order  mi^t  be  issued  based  bi 
large  part  upon  findings  of  unauthorized 
use  by  a  number  of  non-respondents 
which  have  had  no  opportunity  to 
appear  in  the  investigatioD  and  to 
contest  the  allegations  at  issue;  and 

— ^Any  other  relevant  considerations. 

Furthermore,  the  Commission  has 
determined  that  an  additional  finding 
with  regard  to  complainant's  registered 
trademark  is  warranted  by  die  facts 
contained  to  the  ID.  The  Commission 
has  detemdned  that  respondent  Golden 
Apple  Corporation  violated  section  337 
through  the  sale  to  the  United  States  of  a 
product  that  infringed  complainant  \^sta 
Manufacturing  Company's  trademaric  for 
"FLEX  LITE,"  Registration  No.  1,433.725. 

In  connection  with  final  disposition  of 
this  tovestigation,  the  Commission  may 
issue  (1)  an  order  that  could  result  in  ^e 
exclusion  of  the  subject  artides  fivm 
entry  toto  die  United  States,  and/or  (2)  a 
cease  and  desist  order  that  could  result 
to  a  respondent  being  required  to  cease 
and  desist  bt>m  engaging  to  unfair  acts 
m  the  importation  and  sale  of  such 
artides.  Accordin^y,  the  Commissioh  is 
toterested  to  receiving  ivritten 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
In  addition,  the  Commission  is 
toterested  to  receiving  submissions 
regarding  what  weight  should  be  given 
by  the  Commission,  to  its  consideration 
of  an  appropriate  remedy,  to  allegations 
of  unautiiorized  importation  by  non- 
respondents  generally  and,  under  the 
circumstances  of  this  tovestigation,  by 
those  non-respondents  whose  aUeged 
unauthorized  importation  was  known  to 
complamant  prior  to  the  filing  of  the 
complatot 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effed  of  that  remedy  upon  the  public 
toteresL  The  fadors  that  the 
Commission  will  consider  todude  the 
effed  that  an  exdusion  order  and/or 
cease  and  desist  order  would  have  upon 
(1)  the  public  health  and  welfare,  (2) 
competitive  conditions  to  the  U.S. 
economy,  (3)  die  U.S.  production  of 
articles  that  are  bke  or  directly 
competitive  with  those  that  are  subjed 
to  the  inveatigadon.  and  (4)  U^S. 
consumers.  "The  Commission  is  therefore 
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interested  in  raceiTii^  wiitt^ 
tiibmiMioas  that  addrsM  tha 
aforementioned  public  interest  factofi  in 
the  context  of  tids  invaaiigatafln. 

If  the  ConBisaioo  ocdart  aoBM  iann 
of  remedy,  the  President  has  60  dayi  to 
approve  or  disapprove  the  CoauDiaaioa's 
action.  During  this  period,  the  lAjoct 
articles  would  be  entitled  to  eater  the 
United  States  under  a  bond  ia  an 
amount  determined  by  the  r^MvmitffitTn 
and  prescribed  by  the  Secretary  of  the 
Treasury.  The  Comxalsaioo  is  therefore 
interested  in  receiving  wiittea 
submissions  '^""c^ming  the  tuammt  of 
the  bond  that  should  be  iapoeed. 

Written  Submissions:  The  parties  to 
the  investigation,  interested  government 
ageiriea.  and  any  other  persons  are 
encouraged  to  file  written  submissions 
on  tfie  issue  under  review,  remedy,  the 
public  interest,  and  bonding. 
Complaiimnt  and  the  f-"«nmiaftinn 
investigative  attorney  are  alao  requested 
to  submit  a  proposed  pvpintiffn  order 
and/or  proposed  cease  aiKl  deaist 
orderfs)  for  the  Coaunisaion's 
consideration.  Written  submissions  from 
the  parties,  including  any  proposed 
orders,  must  be  filed  by  August  25, 1889. 
Written  submiaaions  bam  government 
agencies  and  any  other  pTy^ng,  and 
reply  submissions  from  the  parties,  must 
be  filed  by  September  1. 198a 

submitting  written  suhnrisaions  Buat  file 
the  original  document  and  14  true  copies 
thereof  with  the  Office  <rf  the  Secretaiy 
OB  or  before  the  deadlinea  stated  above. 
Any  person  desirii^  to  subeiit  a 
docwnent  (or  portioo  thereof)  to  the 
Commission  in  coofideooe  ntut  request 
confidential  treatment  imlesa  the 
information  has  already  been  yantod 
such  treatment  durb^  the  prooeedli^a. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  CommisaioB  and 
must  include  a  full  statement  of  the 
reasons  why  the  Comaisaion  should 
grant  such  treatment.  See  19  CFR  aoi.6. 
Documents  for  which  oonfideatial 
treatment  is  grcmted  by  the  Comniiasioo 
will  be  treated  accordingly.  All 
nonconfidential  written  submissioos 
will  be  available  for  public  inspection  at 
the  Ofiice  of  the  Secretery. 

Copies  of  die  nonconfidmtial  version 
of  the  ID  and  all  other  nooooofidential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a  jn.  to  5:15  pjn.)  in  the  Office  of 
the  Secretary,  U.S.  IntematioBal  lYede 
Conunission,  500  E  Street.  SW.. 
Washington.  DC  20436;  telephone:  (202)- 
2S2-100a 

Hearing-hnpaired  individuals  are 
advised  that  infonnation  on  Ihia  matter 


can  be  obtained  fay  oontacttog  the 
Commission's  TDO  tenainal  at  (202)- 
2S2-ieia 

^^  order  w  tns  ComnissitRi. 

Issued.  AttgQst  14, 1989. 
Kaniwlh  R.  Mason, 
Secretary. 

[FR  Doc  8»-194«2  Filed  8-15-88: 11:54  am] 
BILLINQQOeE 


DEPARTMENT  Of>  JUSTICE 

Joint  Newspaper  Oparattng 
Agreement;  Las  Vegas  Sun  and  Las 
Vegas  Review-Joumal 

Notice  is  hereby  given  that  the 
Attorney  General  has  received  an 
application  for  approval  of  a  joint 
operating  arrangement  between  two  Las 
Vegas  newspapers.  The  application  was 
filed  on  August  8, 1989  by  the  Las  Vegas 
Sun,  Inc.  and  Doni«y  of  Nevada.  Inc. 
(owner  of  Las  Vegas  Review^onmal). 
The  proposed  araqgement  provides  that 
the  printing  and  commercial  operation 
of  both  newspapeJB  be  handled  by  the 
Review-Journal.  According  to  the 
application,  the  Sun  would  maintain 
complete  editorial  independence. 

The  Newspaper  Preservation  Act..  15 
U.S.C.  1801,  et  seq^  requires  that  joint 
newspaper  operating  an'angements  such 
as  that  propcwed  by  the  Sun  and  the 
Review  Joumal  have  the  prior  »vritten 
consent  of  the  Attemey  General  of  the 
United  States  in  osder  to  qualify  for  the 
antitrust  exemption  provided  by  the  Act. 
Before  granting  his  consent,  the 
Attorney  General  most  find  that  one  of 
the  puUications  is  a  failing  newspaper 
and  that  approval  of  the  arrangement 
would  effectuate  the  policy  and  purpose 
of  the  Act 

In  accordance  with  the  Newspaper 
Preservation  Act  Regulatians,  published 
at  28  CFR  part  48,  copies  of  the  proposed 
arrangement  and  other  materials  filed 
by  the  newspapers  in  support  of  the 
application  are  available  for  pidilic 
inspection  in  the  main  offices  of  the 
newrqMpers  involved  and  at  the 
Department  of  Justice,  633  Indiana 
Avenue,  NW.,  Room  529,  Washington. 
DC  2053a 

Any  person  with  views  about  the 
proposed  arrangement  may  file  written 
comments  stating  the  reasons  why 
approval  should  or  should  not  be 
granted,  or  requesting  that  a  hearing  be 
held  on  the  application.  A  request  for 
hearing  must  set  forth  the  issues  of  fact 
to  be  determined  and  the  reason  that  a 
hearing  is  believed  necessary  to 
determine  than.  Cwnments  shall  be 
filed  by  mailing  or  delivering  five  copies 
to  tlw  Assistant  Attorney  General  &r 


Adnmistration.  Justice  Management 
Division,  Department  of  Jastioe, 
Waabragton,  DC  20539,  and  most  be 
received  by  Septembm'  IB,  1980. 

Replies  to  any  comments  filed  on  or 
before  that  date  may  be  filed  on  or 
before  September  18, 1909. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janis  Sposato,  General  Counsel  Justice 
Management  Division^  202-633-3452. 

Dated:  Ai«DSt  la  It 
Hany  R  FUcktegw, 

Assistant  Atomey  Genemlfor 

A  dminiatraUon. 

[FK  Doc.  8S-19334  Filed  Me-89;  (MS  am] 

BIUJNQ  CODE  441(H)1-M 


DscTM;  SlRtoof 
of 


Lodging  of  CoiwonI 

Connecticut 
Transportation 


In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  State  of 
Connecticut  Department  of 
Transportation,  No.  B-8e^S04  (EBB)  (D. 
Conn.],  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
CooBectictit  on  Av^ntt  8. 198a 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act  33  U.S.C,  1311.  as  a  result  of 
the  dischaiges  of  fill  material  into 
various  waterbodies  and  their  adjacent 
wetlands  in  Norwalk,  Connecticut 
which  are  alleged  to  constitute  *Vaters 
of  Ae  United  States."  The  consent 
decree  requires  the  State  of  Connecticut 
to  pay  a  civil  penalty  of  $2,500.00,  and  to 
comply  widi  tiie  terms  of  an  interagency 
agreement  with  the  Corps  of  Engineers 
regarding  tiie  need  for  404  permits  on 
future  road  projects.  . 

The  Department  of  Justice  will  receive 
until  September  29. 1969,  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  Land 
and  Natural  Resources  Division, 
Department  of  Justice.  P.O.  Box  23986, 
Washington,  DC  20028-3986,  Attention: 
Mary  Elizabeth  Ward,  and  should  refer 
to  United  States  v.  State  of  Connecticut 
Department  of  Transportation,  DJ 
Reference  No.  90-5-1-1-2919. 

The  consent  decree  may  be  examined 
at  the  Clerk's  Office,  United  States 
District  Court  141  Church  Street  New 
Havea  Connecticut  06508. 
Sicfawda  Stewart. 

Assistant  Attorney  CmmialLamdcmdNataml 
Resources  Division. 

[FR  Doc  SS-ISJei  Fihd  t^te-Mk  *«S  an] 
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/  VoL  fit.  Mo.  Ut  /  'Ansdip.  itaisMI  17.  AM  / 


aqenct:  Department  of  ^istke. 
action:  Notice  of  fhe  Department  of 
Justice''s  1989  Senior  Executive  Service 
(SES)  TerGormance  Review  Boards. 


RParenaattofhe] 
of5U.S.C.4314(c|H|.lliei 
Justice  announces  the  membership  of  its 
SES  Performance  Review  Boaida.  The 
purpose  of  the  Performance  Review 
Boards  are  to  provide  fair  and  impartiel 
review  of  Senior  Exacative  Service 
peEfansaaae  appraiaala  and  to  malee 
recommendations  to  dm  Depity 
Attorney  General  reganling  theoatii^. 

FOR  FURTHER  INFORMATKMi  CONTACT 

Mr.  Tvanen  Oser,  Director,  Personnel 
Staff,  Justice  Management  Division, 
Department  of  jintne.  Washiqgtan,  DC 
20530.  Telephone:  (202)  278-9285. 

Paul  W.  Mathwin, 

Executive  Secretary,  Senior  Executite 

Resources  Board. 

1989  Peif ormance  Kevtew  Board 
MemDership 

Antitrust  Division 
Jon  M.  Joyce,  Chief,  Economic 

Regulatory  Section 
P.  Teny  Lubeck,  Chief,  Litigation  n 

Section 
Catherine  G.  O'SulIivan,  Chiet 

Appellate  Section 
Bureau  of  Prisons 
Gilbert  L.  Ingram.  Assistant  Directoc, 

Correctional  Prcpams  Division 
WadeB.  Hook,  Assistant  Director, 

Administration  Division 
Donglas  T.  Lansing,  Assistant 

Director,  Human  Resource 

Management  Division 
Ronald  Waldron,  Senior  Depaty 

Assistant  Director,  HeeMi  Services 

Division 
Civil  Division 
Jeffivy  Axekad.  Director,  Tmis 

firaach 
David  Epstein,  Director,  Commercial 

Litigation  Branch 
Vincent  VJL  Garvey,  Dqnity  Director, 

Federal  Programs  Branch 
Civil  Rights  Divisioa    , 
Nathaniel  Douglas.  Chiet  Educational 

Opportunities  Litigation  Section 
Paul  Hancock,  Chief,  Housing  and 

Civil  Enforcement  Section 
Arthur  Paabody,  Jt^  Chief,  Special 

Litigation  Section 
Criminal  Divisioa 
George  Calhoun,  Senior  Counsel, 

Asset  Forfeiture  Office 
Theodore  G.  Gilinsky,  Senior  Counsel 

Office  of  Special  Investigations 
Vrnham  5.  Lynon,  Seinor  Goensn  mr 

litigation  Office  of  the  AssiBtant 

Attorney  General 


Executive  Office  for  U.S.  i 
Richard  C.  DeHaan,  i 

Director 
Executive  Office  for  U.S.  Trustem 

Philip  M.  Zeidner,  Deputy  Dimolar 
Immigration  and  Naturalization . 
C.  Bradley  Gates,  Special  Counssl  to 

the  Commissioner 
Elizabeth  C.  MacRae,  Associate 

Commissioner  for  Information 

Systems 
James  A.  Puleo,  Assistant 

ComniasMner  for  An^odioBtianB 
Paid  W.  Virtue,  Deputy  General 

Counsel 

Richard  J.  Krips,  Director,  Legal  and 

Information  ^atems  Staff 
Gilbert  M.  Leigh,  Jr.,  Assistant 

Director,  Management  and  flaRnmg 

Staff 
Charles  R.  NeiU.  Director,  Systems 

Policy  Staff 
Warren  Oser,  Director,  Personnel 

Staff 
LandamdNatufvl  Resources  Diviskm 
William  M.  Cohen.  Chief,  Geneml 

litigatton  Section 
William  }.  KaUins.  Chief.  Land 

AcqairttiaB  Sedion 
Anne  H.  Shields,  Chief,  Policy, 

Legislatian  and  Special  Litigation 

Section 
Office  of  Justice  Prograaa 

Jack  A.  Nadol,  ComptroUer 
Tax  Divisioa 
Gary  R.  Aflen.  Ghi^  Appellate 

Section 
Ronald  A.  Qmino,  KegioBal  Chiet 

Western  Region 
Donald  }.  Garrin,  QneC  Office  at 

Special  Litigations 
US.  Mortals  Senrioe 
Joseph  B.  Enders,  Assistant  Dirsctor 

for  (iterations  Snpport 
[FR  Doc.  89-19963  Rled  8-16-88;  «:<S  amj 
aauna  cooc  ««t»«i-n 


Act  of 


AntlUtiM  DMaion 

Nattonai 
1984;  00 
Inc. 

Notice  is  hereby  given  that  pursuant 
to  section  6(a]  of  the  National 
Cooperative  Research  Act  of  1884. 15 
U.SXI  4301  ee  seq.  ("the  Act").  BeU 
CommuoicatioBS  Research.  Inc. 
("Bdlcoie")  4W  July  18, 1868  filed  written 
notifications,  on  behalf  of  fieUoore  and 
Samsung  Softnuue  America,  in&, 
(hereinafter  known  as  "Samsung"] 
simidtaneonaiy  with  the  Attorney 
General  and  the  Federal  Ikade 
Comauaaian  diac^aing  (Ij  the  identtties 
of  the  paities  of  the  Jatet  ventore  and  {2} 
the  nature  and  objectives  of  the ) 


venture.  The  notifications  were  filed  im 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  af 
antitrust  plaintiffs  to  actual  dniiingsB 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act  the  idefititiaa 
of  the  parties  to  the  joint  venture,  and  its 
generd  areas  of  planned  activitias,  ens 
given  below. 

Bellcore  is  a  Delaware  corporation 
with  its  principal  place  of  business  «t 
290  W.  Mt  Pleasant  Avenue,  Livingston. 
New  Jersey  07039. 

Samsung  is  a  Delaware  corporation 
with  its  principcd  place  of  business  et  1 
Corporate  Drive,  Andover, 
Massachusetts  01810. 

Bellcore  and  Samsung  entered  into  an 
agreement  effective  April  6, 1989  to 
collaborate  on  research  to  better 
understand  the  application  of  ol^ect- 
oriented  programming  systems  and 
knowledge  bases  methodologies  and 
concomitant  technologies  to  exchange 
access  services. 
Joseph  H.  Widmat, 

Director  of  Operations  Antitrust  Divisioa. 
[FR  Doc.  89-19359  Filed  8-16-88;  8.-45  am] 


National  Cooporattva  Reasarch  Act  of 
1984;  UNIX  International,  Inc. 

Notice  is  hereby  given  Aat  posuant 
to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  ("the  Act"),  UNDC 
International,  Inc.  on  August  1, 1909. 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  UNIX  International  Inc. 
The  additional  written  notification  was 
filed  for  the  purpose  of  extending  the  ' 
protections  of  section  4  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

On  January  30, 1989,  UNIX  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  1, 1989,  54  FK  8608.  On 
May  4, 1989,  UNIX  filed  an  additonal 
written  notification,  the  Department 
published  a  notice  in  the  Federal 
Register  in  response  to  the  additional 
notification  on  June  22, 1989  (54  FR 
28266). 

As  of  July  21, 1988,  the  following  have 
become  members  of  UNIX  IntemationaL 
Inc.: 
Acer 

Addamax 
Alcatel 


BEST  COPY  AVAILABLE 


I 

Ftdenal  Regitter  /  Vol  54.  No.  158  /  Thursday.  August  17,  1989  /  Notices 


Alliant 

Amdahl 

Anderson 

Avcom 

ASCn 

AT4T  • 

C.  Itoh 

Cadence 

CBIS 

CDC 

CiUbank 

Concurrent 

Convergent 

CTG 

Dansk  Data 

Data  General 

Dell  Computer 

DMR 

Dolphin  Server 

DuPont  Fibers 

EDS/CM 

EMSCA 

Emulex 

Encore 

Ericsson 

ERSO^TRI 

Floating  Point  Systems 

Fuji-Xerox 

Fujitsu 

German  UNDC  User's  Group  (GUUGl 

HCL 

ICL 

m 

Informix 

Integrated  Solutions 

Intel 

Interactive 

Locus 

Micro  Focus 

MIPS 

Modcomp 

Motorola 

NK 

NCR 

NEC 

Nihon  Unisys 

Nippon  Steel 

Oki  Electric 

Olivetti 

Omron 

Oracle 

Phoenix 

Prime 

Prisma 

Pyramid 

Ricoh 

Relational  Technologies 

SCO 

Sequent 

Sequoia 

Silicon  Graphics 

Sony 

SSBA 

Stellar 

Stratus 

Sun  Microsystems 

Sybase 

Tadpole 

Tandem 


Tata  Consultancy 

Texas  Instruments 

Thomson-CETIA 

Tolerant 

Topologix 

Toshiba 

Unisoft 

Unisys 

Wang 

Xerox 

88  Open 

Joseph  H.  Widmar 

Director  of  Operations,  Antituet  Division, 

[FR  Doc.  89-19360  Filed  &-16-B9;  8:45  am] 

BiUJNO  CODE  441<>-01-« 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration  j 

Advisory  Council  on  Employee 
Welfare  and  Pension  Benefits  Plans; 
Work  Group  Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  of  the 
Worl(  Group  on  National  Retiree  Income 
Policy  of  the  Advisory  Council  on 
Employee  Welfare  and  Pension  BeneHt 
Plans  will  be  held  at  9:00  a.m.,  Friday, 
September  8, 1989,  in  Suite  C-5515, 
Seminar  Room  1-A  U.Sk  Department  of 
Labor  Building.  Third  aod  Constitution 
Avenue.  NW..  Washington,  E)C  20210. 

This  nine  member  work  group  was 
formed  by  the  Advisory  Council  to  study 
issues  relating  to  a  national  retiree 
income  policy  for  employee  welfare 
plans  covered  by  ERISA. 

The  purpose  of  the  September  8 
meeting  is  to: 

1.  Hear  from  invited  witnesses 
relative  to  desirability  of  the  adoption  of 
a  formal  national  retire^  income  policy. 

2.  Entertain  comments  from  the 
general  public. 

3.  Discuss  among  members  of  the 
work  group,  plans  for  the  coming  year. 

The  work  group  will  also  take 
testimony  and  or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  die 
subject  matter. 

^Individuals,  or  representatives  of 
organizations,  wishing  to  address  the 
work  group  should  submit  written 
requests  on  or.before  September  5, 1989 
to  William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council  U.S. 
Department  of  Labor,  Saite  N-6677, 200 
Constitution  Avenue  NW^  Washington 
DC  202ia  Oral  presenUtions  will  be 
limited  to  ten  minutes,  but  witnesses 
may  submit  an  extended  statement  for 
the  record. 


Organizations  or  individuals  may  also 
submit  statements  for  the  record  without 
testifying.  Twenty  (20)  copies  of  such 
statements  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  September  5, 1989. 

Signed  at  Washington,  DC  this  11th  day  of 
August  1989. 


Ann  L  Combs, 

Deputy  Assistant  Secretary  forPolicy, 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc.  89-19280  Filed  8-16-86;  8:45  am] 

BtLUNQ  COOe  4S10-St-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[Notice  (8»-se)] 


fomiation 


Granting  of  Federal  Infc 
Processing  Standards  (FIPS)  Waiver 
Request 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  granting  of  FIPS 
waiver  request 

summary:  Pursuant  to  sectton  3506(b)  of 
Tide  44  of  die  U.S.  Code,  die  audiority  to 
waive,  under  conditions  specified  by  the 
Secretary  of  Commerce,  NASA  hereby 
gives  notice  of  granting  a  request  for 
waiver  of  FIPS  60-2, 61-1.  and  97  for  die 
Director,  Marshall  Space  Flight  Center, 
to  acquire  the  vector  processing  portion 
of  the  replacement  for  the  Engineering 
Analysis  and  Data  System  (EADS).  If 
the  selected  system  has  one  mainframe 
for  both  vector  and  scalar  processing, 
then  the  waiver  will  apply  to  the  entire 
system. 

date:  The  waiver  was  effeetive  May  18, 
1989. 

ADORESS:  National  Aeronautics  and 
Space  Administration,  Code  NT, 
Washington.  DC  20546. 


FOR  niRTHBR  MPORMATION  CONTACTt 

Mr.  Wallace  O.  Keene,  Assistant 
Associate  Administrator  for  Information 
Resources  Management  20B-453-177S. 
Dated:  August  11, 1888. 


C  Howard  Robins,  Jr., 

Associate  AdministTator  for  Management.. 
[FR  Doc.  80-18346  FQed  8-lMO;  8:45  am] 


y  W«L  »4.  <<■.  tae  /  Thirsi^  Aujast  17. 


ARTS  AND  THE  HUMANITIES 


RMal 

HumanttiBB. 
action:  Notloe<tf 


rnitsuantte  thefao«4atoiM<of 
the  Federal  Advisory  CoiaadtlBe  Act 
(Public  Law  S2-4B3,  aaaai«ada4).aBtke 
is  hereliy  given  that  *^«^PT™*T<g 
mwfitii^  of  die  Hamaaitias  Panel  syffl 
be  beld  at  fke  Old  Aiat  OffifiB.  UOO 
l^ennsjAvaaia  Aveaua,  NW, 
Wad^Vton,  DC.20S0& 

TOR  FURTtWRWraniMflMliOWnSACfS 

Staphaa  j.  JJoOeaqr.  AMaaiy 


National  1 

Hiimanitiae.  WnnhiRgliw.  DT  MlOt; 

tekphflOB  208/786-0322. 

like 
etiagsj 
of  panel  review,  discussion,  evs 
and  iaaoBaaeMdailian«a  appOoBfiaaa  for 
finaMdalataris 


HumaiMea  Act  ef  lies,  as4 
includii^^ianiBninn  efiafanaiiHw 

grant  appUcasls.! 

meet^B  svtil  oo^ddtar  tetaaaliaN  Vnt 

UHMytodtehMKn)' 


obtained  frwa  a 


persooai  siattue  die  dtodBBan  af -Hfaich 

invaiiMi  «f  jwneosl  priMqf:  «r  16} 
infonuikm  dia  diaolaawe  «f  wfaioh 

W( 


by  the  Chairman's  Delegation  of 
AuUiadty  to  Close  Adwkoiy  GoBUBMee 
meetinfs,  dated  faaiuuy  IS,  afl0V,  ilMwe 
dsH— ihmrl  Hist  these  meetf^i  wriB  be 
cloaad  to  4he  puUic#«nH«it  to 
sidiaectians(c)W.f6)4md(<^ff9<rf 
sacttoa  SK2b  of  Tide  fi,  Uidtad  Stetas 
Code. 

1.  Data:  September  11. 196a 
72d&- 830  ajB.  to  5M  pjn. 
RoomrSlS. 

Program:  This  meeting  wfll  review 
appfieations  for  NEH/Reader's  XJlgeat 
Teadier-Sdiolar  Prstgram  for 
Elementary  andSecondaiy  School 
Teadters,  sidmdtted  to  flie  IXviaion  of 
Edncadon  Tr^grama,  for  prq}ect8 
be^ndng  after  SeDtember  1.  HBO. 

2.  Data:  Sef/immm  11-12.  IflBB. 
7!nner  3:90  «Jn.  Id  MO  p  JD. 
Room:  415. 

Progiuuh  lUsineettiigwiB  levlaw 
apfnicatioBs  fcr^nae^vNIoii  FregraiB. 
submitted  to  the  Office  of  Preservatieii. 


for  projects  beginning  aflei  laawasf  t, 
1800. 

3.  Date:  September  13.  ISH. 
ZliBia&SOAJD.  to&aQfiJO. 
Roonu  315. 

Program:  This  meeting  win  review 
applications  for  NSIfReader^  DigBst 
Teacher-Sdiolar  Program  for 
Elementary  and  Secondary  Sdhool 
Teachers,  submitted  to  die  Division  df 
Education  Programs,  for  projects 
beginning  eMarSe^eaJber  t,  "nii. 

4.  Data:  September  15. 1961. 
Tima:  8:30  a.m.  to  5M)  p.m. 
Room.  91S. 
nv^gTBinrixniBesliiig  inll  lei  lew 

apfncsftkniB  for  f^Sf/Reade^  Digest 
Teacher  ■Sdhdar  Trugi  am  for 
Elementairy  and  Seoondaiy  School 
TBaoKn,  VBunntted  to  Hw  Divinon  of 
Bsacalion  ProgmnB,  tot  projecils 
i>e^iBnng  vRar  'OeulenneT  1,  UHM. 

5.  QDCaroeptennerliiL  1980. 
fnn0rv9Oa.VL  to  oAO'p^m. 
AeoflcBtS. 


beginning  after  AyrM  1, 


[FR  DocBi  IJSKlWsi 


NUCLEMRftEOUUKfORT 


The  NRC  Speical  rnmrBittaa  to 
Review  the  Severe  Aocident  Biaks 
Rqrart  XNUREG-llSiq  will  hold  its 
second  meetiog  on  Saptember  IS  and  M 
at  the  Sheraton-Old  Towa  Hotel, 
Albuquerque,  New  Mexico.  l%e  satire 
meeting  will  be  open  to  the  pidilic. 

Notice  oTifae  eStabAisfancnt  Of  dds 
Mwinidttee  wid  Its  purpose  was 
piAdUbedlntbePMerBl'KsBlster  on 
Jone'Zl,  1006  t5gK2ei24).The 
availability  itf  Ihe  draft  dtfWWBG-rJSO, 
"Serve  Aoddeirt  RiAi;  An  AsaeasaieiA 
f or  Thr»U£.  fVodear  ftwer  nadti"  was 
made  availidileto  Sn  pdbRc  on  ]idy  IB, 
1060. 


Any  member  of  ^le  piiWh.  wUrtinto 
file  a  written  statement  wMh^ 
Coaa^Nee  aay  4a  ee  by  aendfa^  i» 
statement  to  Mi.  Charles  E.  BardeR, 
utuoe  m  Maotoar  itegwafo^^  neaeaKB, 
VS.  Nuclear  Regulatory  CubmbIssIbb, 

The  agenda  for  the  manling  has  sMit  at 
diis  time,  been  firmly  establiabad. '. 
general  topics  that  the  Comndttee 
tsBRaNiainitopatoi 
meatfaiBadflindade] 

"^"^ivB  ejciBRt  to  vRaoa  vey  ssfleffy 
experHneiRs  ^vere  lactorea  siAo  loe 
fKJ^9&-H50  aiuu/sis; 

—lite  faimian  factors  analyses  ^isft 
were  used  in  the  Study  and  die  dhcts  af 
reooveiy  acttons  that  saere  aseiunad  to 
beposifidB: 

— A  xaview  ef  the  liark-I  coataiaasBat 
f ailura  aoaaana  to  idaoti^  wkkh 
eleaMots  to  ^  nsssiswinl  ware  tlw 
reBuk«f( 

were  based  «a«lkitoltoa<( 
based  oa^ 


eetfarfhta 
die  presa«t4altB€MUm&-4II0«ad 

those  oaadlustoBS  pseaewted  te  <he  first 
draft: 

—^V)ews  of  report  codtrlbiitors  and 
HRC  staff  as  to  where,  at  the  lower  end 
(rfthe  disti'Ibutiuus,  prdbabfllty 
distributions  riiould  be  truncated  and 
how  should  one  deal  with  probability 
distributions  that  a»e  8{Hiead  over 
several  decades  aaOJar  arehimoisi]: 

—A  review  of  NUREC-USO  MBobs  n 
light  of  4hB  SBBOtest  UDsertatoly  Xaaad  ia 
die  taila  of  the  probability  diatrihiirinas; 
oflfe 


inputs  into  the  USOatady 
use  and  effedBoI 


-Views  of  uuiitiftiuloi  s  and  etaff  as 
to  wheidMr  the  report  is  a  f  air 
repfesentaoon  tyf  the  state  of 
underMandtog  and  agi  seuieirt  in  uie 
field  of  fVA  and  Tellects  similar  studies 
in  other  countries; 

— Views  of  contributors  and  ataff  as 
to  the  woAc  done  in  devdoph^  NllREG- 
1150  results,  on  plans  for  archiviag 
codes  and  panel  conchistonB  lor  reuse, 
and  how  panel  ooaobaiaas  a4^  ha 
modified  or  lapkoad  «B  t 
dato  is  iapra^wd. 


meeting  may  be  obtained  by  crifaiBi 
Charles  E  Bartlett  on  301-«82-800i. 
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Dated:  August  11, 1988. 
S«na«l  |.  Ckilk, 

AcUi^  Advisory  Committee  Management 
Officer. 

(FR  Doc.  B9-19255  Filed  »-16-B8;  8:45  omj 


Regulatory  Quide;  Istuanc*. 
AvBiMilMv 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  to  a  guide  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
88  methods  acceptable  to  Uie  NRC  staff 
for  Implementing  specific  parts  of  the 
Commission's  r^ulations.  techniques 
used  by  the  staff  in  evaluating  q)edfic 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Revision  1  to  Regulatory  Guide  3.48, 
"Standard  Format  and  Content  for  the 
Safety  Analysis  Report  for  an 
Independent  Spent  Fuel  Storage 
Inst^ation  or  Monitored  Retrievable 
Storage  Installation  (Oiy  Storage)."  has 
been  developed  to  conform  widi 
revisions  to  10  CFR  part  72,  "Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  and  High- 
Level  Radioactive  Waste"  (53  FR  31651). 
This  guide  presents  guidance  on  and  a 
format  for  the  information  required  by 
part  72. 

Comments  and  suggestions  In 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Regulatory  Publication  Branch,  Division 
of  Freedom  of  Information  and 
Publications  Services.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commissiotv  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  Die  Commission's  Public 
Document  Room,  2120  L  Street  NW.. 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  firpm  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Post  Office  Box  37082, 
Washington.  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road.  Springfield. 
VA.22181. 


(5  U.S.C.  5S2ta))  { 

Dated  at  Rocicville,  Maryland  this  8th  day 
of  August  1089. 

For  the  Nuclear  Regulatory  Commission. 

Eric  S.  Beckjoid, 

Director,  Office  of  NucJear  Regulatory 
Research. 

[FR  Doc.  88-19350  Piled  8-18-89;  8:45  am] 

■ttJJNO  COOC  7SM-01-II 

Regulatory  Guide;  laeuance. 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  Iwen 
developed  to  describe  and  make 
avllabfe  to  the  public  such  information 
as  methods  acceptabk  to  the  NRC  staff 
for  implementing  spe^c  parts  of  the 
Commission's  r^ulatlons.  techniques 
used  by  the  staff  in  evaluating  speciRc 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  this  review 
of  applications  for  permits  aiid  licenses 

On  November  28, 1988,  the  Nuclear 
Regulatory  Commission  published  a 
notice  of  proposed  rulemaking  (53  FR 
47822)  that  would  require  commercial 
nuclear  power  plant  licensees  to 
implement  effective  maintenance 
programs.  Public  comments  received  on 
the  proposed  rule  haw  been  analyzed, 
particularly  those  related  to  the 
structures,  systems,  components,  and 
extent  of  activities  included  in  the 
maintenance  program,  and  are  reflected 
in  a  draft  regulatory  guide. 

This  draft  guide,  temporarily 
identified  by  its  task  aumber,  DG-1001 
(which  should  be  mentioned  in  all 
correspondence  conctming  this  draff 
guide),  is  entitled  "Maintenance 
Programs  for  Nuclear  Power  Plants"  and 
is  intended  for  Division  1.  "Power 
Reactors."  This  guide  is  being  developed 
to  provide  guidance  to  nuclear  reactor 
Ucensees  and  applicants  on  methods 
acceptable  to  the  NRC  staff  for  planning, 
conducting,  and  assessing  the 
effectiveness  of  nuclear  power  plant 
maintenance  programs  to  prevent  the 
degradation  or  failure  of.  and  to 
promptly  restore  the  intended  function 
of.  structures,  systems,  and  components 
that  can  significantly  affect  safety  or 
security. 

This  draff  guide  is  being  issued  to 
involve  the  public  in  Ihe  early  stages  of 
the  development  of  a  rt^atory  position 
in  this  area.  Comments  firom  the  public 
and  industry  on  this  guide  will  be 
extremely  valuable  to  the  NRC  staff  in 
establishing  a  final  regulatory  position 
on  maintenance  prognams. 


Specific  comments  are  solicited  on  the 
following: 

1.  What  level  of  detail  should  be 
included  in  the  regulatory  guide? 

2.  Is  the  scope  of  systems,  structures, 
and  components  covered  by  the 
regulatory  guide  appropriate? 

3.  What  criteria  could  be  used  to 
determine  that  a  mainteilance  program 
is  fully  effective  and  additional 
improvement  is  not  essential  from  a 
safety  standpoint? 

4.  Is  it  appropriate  to  uae  quantitative 
goals.  «4dch  are  described  in  Regulatory 
Position  3  of  the  draft  regulatory  guide, 
directed  toward  adiieviiig  a  satisfactory 
level  of  performance  in  plant 
maintenance  programs  consistent  with 
the  level  achieved  by  the  top  performing 
U.S.  plants  of  similar  design? 

5.  What  quantitative  measures  would 
be  appropriate  for  such  goals?  Should 
they  be  at  the  plant  level,  system  level, 
component  level,  or  somt  combination 
thereof? 

The  NRC  staff  is  also  planning  to 
conduct  a  woricshop  early  in  1990  to 
discuss  this  guidance  on  maintenance 
programs  and  the  public  comments 
received.  There  will  be  a  public 
announcement  of  the  worktop  when 
plans  have  been  completed. 

Written  comments  may  be  submitted 
to  the  Regulatory  Publications  Brandt. 
Division  of  Freedom  of  Information  and 
Publications  Services,  C^ce  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washingtoa,  DC  20555. 
Comments  should  be  accompanied  by 
supporting  data.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  DC  Comments  will 
be  most  helpful  if  received  by  December 
1, 1989.  j 

Although  a  time  limit  ii  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  inf)rovements  in 
all  published  guides  are  encoxvaged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commiflsion's  Pubhc 
Document  Rochd  2120  L  Street  NW., 
Washington,  DC  Requests  for  single 
copies  of  draff  guides  (wkidi  may  be 
reproduced)  or  for  placeitent  on  an 
automatic  chstribution  Usl  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  vnlting  to 
the  II.S.  Nuclear  Regulatory 
Commission.  Washhigton.  DC  20555, 
Attention:  Director,  Divi^on  of 
Information  Siqiport  Services. 
Telephone  requests  cannot  be 
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accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C.  5S2(a)) 

Dated  at  Rockville.  Maryland,  thia  10th  day 
of  August  1989. 
Bill  M.  Morris, 

Director.  Division  of  Regulatory  Applications, 
Office  of  Nuclear  PLegulatory  Research. 
[FR  Doc.  89-19351  Piled  8-18-88;  8:45  am] 
BUlilM  COOE  7SW-ei-M 


INUREQ-0800] 

Standard  Review  Plan  for  the  Review 
of  Safety  Analysia  Reporta  for  Nuclear 
Power  Plantt;  Issuance  and  AvailabiUty 
of  Revised  Sector 

The  MS.  Nuclear  Regulatory 
Commission  (NRC)  has  published  a 
revision  to  section  13.1.2-13.1.3, 
"Operating  Organization"  of  NUREG- 
0800.  "Standard  Review  Plan  for  the 
Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants,"  LWR  Edition 
(SRP). 

The  revision  of  SRP  section  13.1.2- 
13.1.3  (Revision  3)  added  reference  to 
Regulatory  Guide  1.114.  "Guidance  to 
Operators  at  the  Controls  and  to  Senior 
Operators  in  the  Control  Room  of  a 
Nuclear  Power  Unit"  Changes  were 
made  to  delete  the  description  of  certain 
requirements  with  respect  to  licensed 
operators  and  senior  operators  that  are 
now  described  in  10  CFR  50.54(m),  and 
to  include  reference  to  the  Commission 
Policy  Statement  on  Engineering 
Expertise  of  Shift  in  place  of  a  statement 
on  the  Shift  Technical  Advisor. 

The  revised  SRP  section  is  effective 
immediately.  A  copy  will  be  available  in 
the  Commission's  Public  Document 
Room  in  approximately  2  weeks.  Copies 
of  the  revised  SRP  Section,  or  of  the 
complete  Standard  Review  Plan. 
NUREG-08qo,  Accession  No.  PD-81- 
920199  are  available  for  purchase  from 
the  National  Technical  Information 
Service.  5285  Port  Royal  Road. 
Springfield.  Virginia  22161;  telephone 
(703)  487-4650. 

Dated  at  Rockville.  Maryland  this  9th  day 
of  August  1989. 

For  the  Nuclear  Regulatory  Ck)mmi88ion. 

Edward  |.  ButdMT.  Jr.. 

Chief,  Inspection  and  Licensing  Program 
Branch,  Program  Manasemeat,  Policy 
Development  an/d  Analysis  Staff.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  86-193153  Plied  8-18-88;  »45  am] 


IDeckel  No*.  50-313  and  50-3St] 

Arkansas  Power  and  UgM  Co, 
Arlcanaaa  Nuclear  One,  Unit  Nos.  1  and 
2;  Withdrawal  of  AppNcatlon  for 
Amendments  to  FacMty  Operating 
Ucenee 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Arkansas  Power 
and  Light  Company  (the  licensee)  to 
withdraw  its  December  4. 1987 
applications  for  proposed  amendments 
to  Facility  Operating  License  Nos.  DPR- 
51  and  NPF-6  for  the  Aricansas  Nuclear 
One.  Unit  Nos.  1  and  2  (AN0-1&2). 
located  in  Pope  County,  Aricansas. 

The  proposed  amendments  would 
have  revised  the  AN0-1&2  Technical 
Specifications  to  decrease  the  review 
requirements  of  the  Plant  Safety 
Committee. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in  the 
Federal  Register  on  January  12, 1968  (53 
FR  787).  However,  by  letter  dated 
August  3. 1989,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendments  dated  December  4, 1987, 
and  the  licensee's  letter  dated  August  3, 
1989,  which  withdrew  the  applications 
for  license  amendments. 

The  above  documents  are  available 
for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street  NW..  Washington.  DC.  and 
the  Tomlinson  Library,  Aricansas  Tech 
University,  Russellville,  ^kansAs  72801. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  ).  Helidoo. 

Director,  Project  Directorate  IV,  Division  of 
Reactor  Projects  III,  FV,  V  and  Special 
Projects,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  89-19352  Filed  8-16-88;  8:45  am] 
BiujNQ  coos  rsw-et-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  SulMnltted  for  0MB 
Review 

AQENCv:  Railroad  Retirement  Board. 

action:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  the  Board  has 
submitted  the  following  proposal(s)  for 
the  collection  of  information  to  the  , 
Office  of  Management  and  Budget  ior 
review  and  approval 


Summary  of  Propo8al(^ 

(1)  Collection  title:  Representative 
Payee  Parental  Custody  Monitoring 

(2)  Form(s)  submitted:  G-09d 

(3)  0MB  Number  New  Collection 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  7>pe  of  request-  New  collection 

(6)  Frequency  of  response:  On 
occasion 

(7)  Respondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  5.900 

(9)  Tootal  annual  responses:  5,900 

(10)  A  verage  time  per  response:  .0686 
hours 

(11)  Total  annual  reporting  hours:  393 

(12)  Collection  description:  Under 
section  12(a]  of  the  RRA,  the  RRB  is 
authorized  to  select  make  payments  to. 
and  conduct  transactions  with  an 
annuitant's  relative  or  some  other 
person  willing  to  act  on  behalf  of  the 
annuitant  as  a  representative  payee.  The 
collection  obtains  information  needed  to 
verify  that  a  parent-for-child  payee  still 
retains  custody  of  the  child. 

ADOmONAL  mramiATiON  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  can  be^ 
obtained  frvm  Ronald ).  Hodapp.  the 
agency  clearance  officer  (312-751-4682). 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald ).  Hodapp,  Raifroad  Retirement 
Board,  844  Rush  Street  Chicago,  Illinois 
60611  and  the  OMB  reviewer.  Justin 
Kopca  (202-395-7316).  Office  of 
Management  and  Budget  Room  3002, 
New  Executive  Office  Building. 
Washington,  DC  20503. 

RooaM ).  Hodapp. 

Director  of  Information  Resources 

Management 

[FR  Doc.  89-18335  Filed  8-18-88;  8:45  am] 

anjJNQ  COM  TMS-et-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetoSM  Na  34-271 12;  FNe  No.  SR-BSE- 

89-5] 

Self -Regulatory  Organizations; 
Propoaed  Rule  Change  by  Boeton 
Stock  Exchange,  Inc.  Relating  to 
Review  of  Propoaed  Spsclallst 
Comblnatlona 

Piuvuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act"). 
15  U.S.C  78s{bKl).  notice  Is  hereby 
given  that  on  July  10. 1980,  th^  Boston 
Stock  Exchange.  Ina  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
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and  Exchange  Commission 
("Commission")  the  proposed  rule  as 
described  in  items  I.  II,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  ttie  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
authorize  the  BSE's  Executive 
Committee  to  review  proposed  specialist 
combinations  that,  in  the  Exchange's 
view,  may  lead  to  undue  concentration 
within  the  specialist  community.  The 
text  of  the  proposed  rule  follows. 

SpedaUtt  ConcenbatioD 

1.  The  Executive  Committee  will  review 
any  arrangement  where  previously  separate 
specialist  organizations  would  be  operating 
under  common  control  and  would  comprise: 

(a)  15%  or  more  of  the  100  most  actively 
traded  CTA  stocks;  or. 

(b)  19%  or  mora  of  the  second  100  most 
actively  traded  CTA  stockr.  or, 

(c)  20%  or  more  of  the  third  100  most 
actively  traded  CTA  stocks;  or 

(d)  15%  or  mora  of  all  the  CTA  stocks 
eligible  for  tradhig  on  die  BSE  whera  the  Free 
List  contains  fewer  than  100  issues. 

The  total  number  of  transactions  reported 
to  the  Consolidated  Tape  during  the  previous 
four  calendar  quarters  shall  be  used  to  rank 
Exchange  riigil>le  CTA  stocks  to  determine 
the  most  actively  trade  stocks. 

2.  The  Executive  Committee  shall  approve 
or  disapprove  the  proposed  combination 
based  on  its  assessment  of  the  following 
considerations: 

(a)  Specialist  performance  and  market 
quaUty  in  the  stocks  subiect  to  the  proposed 
combination: 

(b)  The  effects  of  the  proposed  combination 
in  terms  of  the  following  criteria: 

(i)  Strengthening  the  capital  base  of  the 
resulting  specialist  organization; 

(ii)  Minimizing  Iwth  the  potential  for 
financial  failure  and  the  negative 
ODnsequences  of  any  such  failure  on  the 
specialist  system  as  a  whole:  and 

(iii)  Maintaining  or  increasing  operational 
efRciencies; 

(c)  Commitment  to  the  Exchange  mariiet, 
focusing  on  whether  the  constituent  specialist 
organizations  engage  in  business  activities 
that  might  detract  from  the  resulting 
specialist  organization's  willingness  or  ability 
to  act  to  strengthen  the  Exchange  agency/ 
auction  market  and  its  competitiveness  in 
relation  to  odier  markets;  and 

(d)  The  effect  of  dfie  proposed  coml>ination 
on  overall  concentration  of  specialist 
organizations. 

3.  Except  under  extraordinary 
drcumstanoes,  all  applications  wHl  be 
approved  or  dlsappraved  vrithin  60  days  of 
receipt  by  the  Sxchange. 

4.  The  applicable  conccntrattea  Umlts  shaO 


in  no  way  impose  restrictions  on  any 
specialist  unit  to  compete  for  new  stocks 
through  the  Exchange's  regular  allocation 
process. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rtde 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  orgaoization  included 
statements  govemioig  the  purpose  of  and 
basis  for  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  place  specified  in  item  IV  below. 
The  self-regulatory  organization  has 
prepared  summariea,  set  forth  in 
sections  (A),  (B).  and  [C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Putpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

a.  The  purpose  of  the  proposed  rule  is 
to  provide  a  pn>ce8«  for  reviewing 
certain  proposed  mergers,  acqtiisititms 
and  other  combinations  between  or 
among  specialist  units.'  The  Exchange 
(in  SR-B^-87-5)  stated  that  die 
following  concerns  were  considered  in 
proposing  a  spedaliBt  concentration 
rule: 

1.  Unless  reasonable  limits  cnr 
guidelines  are  established  a 
disproportionately  lai^  number  of  top 
quality  stocks  could  end  up  imder  the 
control  of  one  or  a  few  firms  as  a  result 
of  business  combinations. 

Similarly,  overall  high  concentrations 
could  occur  regardless  of  the  measure  of 
quality. 

2.  If  specialist  units  were  permitted  to 
aggregate  control  or  dominate  activity 
on  the  floor  of  the  EKchange  the 
potential  for  increasing  orderflow  would 
be  seriously  diminished. 

3.  Entry  to  the  BSE  by  outside  firms 
would  become  much  more  difficult  if  the 
universe  of  firms  from  which  they  could 
choose  to  affiliate  ia  Umited.  Further, 
affiliations  with  larger  firms  would 
become  more  difficult  to  negotiate. 

4.  The  Exchange  cannot  afford  to  be 
dependent  on  any  one  firm  for  a 
disproportionately  large  portion  of  its 
revenues.  The  increased  economic  risk 
to  the  Exchange  would  pose  similar  risk 
to  other  members  dependent  upon  the 
Exchange  to  effectively  administer  and 


'  na  ExdMogB  iiritiaDf  AM  gakhHnM  for 
raviewinmiedaliat  oaari*iatlaiM  in  Pile  Na  SR- 
BSE-87-B.  (FUt  Na  SR-BSE-S7-«  %»m  wididiwHi 
whan  FUa  hio.  SR-BSE-aO-6  wu  fited) 


provide  its  services  to  die  marketplace. 

5.  Competition  for  stocks  would  be 
reduced  with  fewer  firms  and  the 
likelihood  of  influence  by  larger  firms 
over  the  policies  or  direction  of  the 
Exchange  would  be  significantly 
increased. 

6.  The  integrity  of  the  entire  stodc 
allocation  process  would  be  impaired  if 
the  methods  for  measuring  relative 
performance  are  made  ineffective  by 
reduced  independence,  undue  influence, 
limited  participahts  and  reduced 
competition. 

7.  Fewer  and  larger  specialist  units 
could  reduce  incentives  for  quality 
maiiets  and  cmisequently  higher 
standards  for  perfonnance. 

b.  The  Statutory  basis  for  the 
proposed  rule  is  section  e(b)(5)  of  the 
Act  in  that  the  BSE  will  be  able  to 
monitor  tendencies  toward 
concentration  in  the  specialist 
community  and  intervene  to  prevent 
undue  concentration. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  will  not  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
or  received. 

m.  Date  of  Effisctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  diis  notice  in  the  Federal 
Register  or  within  sudi  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  It  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  fcr  so  finding  or  (ii) 
as  to  which  the  self-regblatory 
organization  consents,  the  Commission  ~ 
will:  r 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
Aether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solidtadon  of  ConMMOls 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing. 
Persons  making  written  submissions 
shoidd  file  six  copies  thereof  wltti  die 


SeGnt«r]r,Secvritieaandl „, 

Commisrion.  4M  FIMi  Street,  MW., 
Washington,  DC  20549.  Copieetiniie 
submission,  all  Hiihsfniiifrnt  n««a»"*»»»T*rtt. 
all  written  statements  with  respect  to 
the  proposed  Tole  chaage  that  ere  filed 
with  the  Commission,  and  all  ^vrltten 
comnwnications  relating  to  the  ptupused 
rule  dwnge  between  the  Gommtesian 
and  any  person,  other  dian  those  that 
may  be  witMteld  from  die  ptiblic  in 
accordance  with  die  provisions  of  S 
yS.C.552.  win  be  Bvadable  for 
inspecHon  and  copying  in  Ihe 
Conraiission'B  Public  Referents  Section, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  audi  filing  wifl  also  be 
available  for  inspectitm  and  tupyUtg  at 
the  principal  office  of  die  BSE.  Ml 
submission  shoold  refer  to  File  No.  SR- 
BSE-e&-5  and  should  be  submitted  by 
September  7, 1989. 

For  the  Commission,  by  theOliviaioa  of 
Maiicet  Regulation,  pursuant  to  del^ated 
authoilty. 

Dated:  August  9, 1989. 
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Secretary. 

[PR  Doc.  •0-19974  Filed  »-M-«;  •)«  am] 


[Release  No.  34-271 13;  FHa  Na  SR-BSE- 
89-4] 

Sett-Regulatory  Organization^ 
Proposed  Rule  Change  by  BmIm 
Stock  Exchange,  Inc.  Relating  to 
Crosses,  Fictitious  Transacttons.  jmmI 
Transactions  in  PrivUsgss 

Pursuant  to  section  19(bJ(l)  of  the 
Securities  Exchange  Act  of  1934  ("Act"), 
15  U.S.C.  7a8(bKl),  notioe  ia  hereby 
given  diat  on  July  10, 1989,  Ihe  Boston 
Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"]  filed  with  the  T 
and  Ritfihai^  Goanaiaaion 
("Cnmnriaaion")  the  propoaed  nde  aa 
described  hi  {terns  L  n,  and  m  bebw, 
which  items  have  been  prqitared  fagr  die 
self-regtdatoiy  organization.  The 
Commission  is  publishing  this  notioe  to 
solicit  comments  on  die  pcpposed  nde 
from  interested  persons. 

I.  Self-Regidataiy  Organiiadon^s 
Statement  itf  the  Tataw  af  Bahotaaoa  «f 
the  Proposed  Sula  Ghaoga 

The  purpose  of  die  proposed  nde 
chains  is  to  (i)  eliminate  the 
requirement  diat  all  crosses  be  efiiacted 
in  the  presence  of  a  Floor  Covemor  (iij 
eliminate  the  spediic  intent  sequirement 
for  fictitious  transactiona:  and.  (iii] 
abrogate  an  antiquated  prahibitioB 
concerning  ofEeia  te  bay  or  sell 
privileges. 


H.  Mf-Kagiilatiay  Otj^ahatlnii's 
SlateBiaDt  ca  ttae  nnpoaa  as,  and 
Otatulaiy  Basis  for,  Ibe  ftopoaed  Sde 
Change 

Tn  its  niiiifl  wiitli  llii  Hiiaaiisaiiwi.  Ilw 
self-regulatory  oiiganizatioa  teoluded 
statenenla  ^Dvennag  the  popoeeof  and 
basis  for  the  proposed  nde  okao^  and 
discussed  any  comments  It  raceifod  on 
die  pnpoeed  rule  change.  The  text  of 
theae  stataraeots  asay  be  enaaiiiied  et 
the  plaoe  specified  in  Item  IV  behm. 
llie  setf-fsgidetory  orpmiaation  has 
psepared  sommaries,  set  forth  in 
sedioas  (A),  (B),  and  (Q  briow,  of  As 
most  significaflA  aspects  of  such 
stateawnts. 

A.  Self-R^guk/toryOiganitatioa's 
Stataaent  of  the  Purpoee  of  and 
Statatoiy  Basis  fiit.  the  Ptoposed  Rale 

Change 

a.  The  BSE  proposes  to  make  the 
followiag  changes  to  Chapter  11  td  the 
Exchange's  Rules  of  the  Boaid  of 
Governors: 

Sec  lB.OaiBntoBuyandiSeUlhe 
Same  Secarity.  The  BSE  is  proposing  to 
eliminate  the  reqiiiiiuaenl  ^t  all 
crosaea  be  efflataed  in  the  presence  of  a 
Floor  Govamor.  The  existing  provision 
is  impractical  becaoae  the  nnndier  of 
crosses  executed  on  a  daHy  basis  has 
increased  along  writh  die  level  of  acdvity 
thiooghout  the  industry  and  it  would  be 
disnqitive  to  Goveniars  to  be  oompellad 
to  witness  such  trades.  Moreover,  this 
extra  time  would  diaooorage  the 
execution  of  crosses  on  our  Floor  and  be 
disadvantageous  to  our  customers.* 

Sec.  21.  Fictitious  Transactions. 
Certain  language  has  been  deleted  to 
eliminate  the  specific  mtent  dement  for 
fictitious  ^tinsat:tions  and  to  provide  a 
broader  prohibition  against  effecting 
fictitious  transactions. 

Sec.  22.  naasoctions  ia  PrivHtges 
Forbidden.  The  BSE  has  afaragated  an 
antiquated  patdiibition  against  offers  to 
buy  or  sell  privil^es. 

b.  The  statutory  basis  for  the 
proposed  changes  is  section  6(b)(5)  of 
the  Act  in  that  they  promote  just  and 
equitable  principlas  of  trade  and  remove 
impediments  to  and  perfect  die 
mechanism  of  a  free  and  open  market 
system. 

B.  Self-Regulatory  OrganitaHm's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 


the  proposed  rule  change  Uupuaas  any 


C.  Self-ncguhxtory  OrganisotitMi's 
Statement  on  Comments  on  ^m 
Proposed  now  Cbaiye  ReoBivBdfitnn 
Members,  Participonts  orOthss 

Comments  have  neither  been  solicited 
or  received. 

m.  Date  afEfiscdwaaasflf  the 


'  The'BBEalsohprqpoaiaglocliaiaatoaKfi^ 
of  other  floor  nwmbm  to  object  l5  a  croM  under 
certain  drcumiBMea. 


Comnassiaa  Aotiea 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  (he  Taderal 
Re^star  or  within  such  longer  period  (i) 
as  the  Conunission  oiay  designate  ap  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fiading  or  (ii) 
as  to  which  the  self-regulatoiy 
organization  consents,  the  Commission 
vnll:- 

t  A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institut^proceedings  to  deteimine 
whether  die  proposed  rule  diaage 
diould  be  disapproved. 

IV.  Solidtetioa  af  GeaBmaals 

Interested  persons  are  tnvitBd  to 
submit  vnittea  data,  views  and 
argiimsnta  ooDcenting  the  foregoing. 
Persons  making  written  submissions 
should  fite  six  oopies  thereof  with  die 
Secretary,  Securities  and  Exchange 
CommiaBian.  450  Fifdi  Street  NW., 
WasUngton.  DC  20501  Copies  of  die 
stdmiaaion.  all  safaseqnent  assemhiniits, 
all  written  statements  with  veepect  to 
the  propoaed  rule  change  that  are  filed 
with  the  Gomnussion,  and  all  written 
comnmidcations  rriating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552.  wdl  be  avedable  for 
inspection  and  copying  in  the 
Commission's  Public  Refeienoe  Section, 
450  Fifdi  Street.  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  tor  inspection  and  copyiqg  at 
the  principal  office  of  die  BSE.  All 
submission  should  refer  to  File  Na  SR- 
BSE-8»-4  and  should  be  submitted  by 
September  7, 1988. 

For  tiie  Comnrission,  by  the  Di^sion  of 
Moricet  Regulation,  punuant  to  delegated 
authority. 

Dated:  August  9, 1089. 
lonadtaaaKala, 
Secretary. 
[FR  Doc.  89-1B376  Filed  8-16-89;  8:45  aaM 
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Setf-Reflulatory  Orgentatfont;  FMng 
■nd  Imniedlete  Effectiveness  of 
Proposed  Rule  ClMnge  by  MMwest 
Cleering  Corporation  nelstlng  to  Buy- 
ms  and  WHiKlrawals  of  U AA.  Msdieal 
Corporation 

Auguat  9, 1860 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934,  IS 
U.S.C  78s(b)(l).  notice  is  hereby  given 
that  on  August  7, 1969  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  per8*;ns. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Chuige 

Attached  as  Exhibit  A  is  the  text  of  a 
proposed  rule  change  of  Midwest 
Qearing  Corporation  ("MCC)  regarding 
Buy-Ins  and  Withdrawals  of  the  stock  of 
U.SA.  Medical  Corporation. 

n.  S«If4tegulatary  Organisation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 

In  its  filing  with  the  Commission,  the 
self-regulatory  organizations  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  diange 
and  discussed  any  comments  it  received 
on  the  proposed  nde  change.  "Hie  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  MCC's  procedures 
regarding  Buy-Ins  and  Withdrawals  of 
U.S.A  Medical  Corporation.  Effective 
August  1. 1989,  MCC  will  no  longer 
process  withdrawal  requests,  accept 
buy-in  liability  or  process  buy-ins  in  the 
securities  of  U.SA.  Medical  Corporation 
(CUSIP  No.  902916-10-5)  ("U.S.A 
Medical").  MCC  will  only  process 
withdrawal  requests  when  it  has 
sufficient  security  denominations  on 
deposit  to  process  and  fulfill  such 
requests. 

MCCs  actions  are  based  on  the  fact 
that  its  Correspondent  Depository  has 


advised  MCC  that  certain  certificates  of 
U.SA.  Medical  ultimately  due  MCC  on 
behalf  of  Participants,  are  the  subject  of 
a  court  proceeding  involving  the 
seciuities'  transfer  agent  the 
Correspondent  Depository  and  other 
named  parties.  As  a  result,  the 
Correspondent  Depository  is  unable  to 
deliver  stock  of  U.S.A  Medical 
ultimately  due  MCC. 

In  addition,  as  the  attached  Special 
Notice  indicates,  on  March  1, 1989,  the 
U.S.  District  Court  (District  of  Utah)  has 
determined  that  the  stock  of  U.S.A. 
Medical  had  never  been  registered  with 
any  proper  regulatory  authority  and  was 
traded  as  part  of  a  fraudulent  scheme 
and  device  to  manipulate  and  artificially 
inflate  the  price.  The  stock  of  U.S.A 
Medical  also  continues  to  be  subject  to  a 
Default  Order  by  the  Securities  Division 
of  the  Department  of  Commerce  of  the 
State  of  Utah. 

Copies  of  the  Special  Notice  will  be 
distributed  to  those  Participant(8) 
maintaining  positions  in  U.SA.  Medical. 
Since  January  30, 19891  the  stock  of 
U.S.A.  Medical  has  not  been  eligible  for 
clearing  services  at  VCC  (except  for 
Trade-for-Trade  transactions  which 
have  not  been  eligible  since  March  1, 
1988);  MCC  has  been  processing,  and 
will  continue  to  process,  withdrawals  as 
sufficient  security  denominations 
become  available. 

MCC  believes  that  lie  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Securities  Exchange  Act  in  that  it 
promotes  the  prompt  and  accurate 
clearance  and  setUement  of  securities 
transactions. 

(B)  Self-Regulatory  (ionization 's 
Statement  on  Burden  on  Competition 

MCGdoes  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

MCC  has  not  received  any  comments 
fix)m  Participants  on  die  proposed  rule 
change.  ■ 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Act  and  subparagraph  (e)  of  the 
Securities  Exchange  Act  Rule  19b-4.  At 
any  time  within  sixty  (60)  days  of  the 
filing  of  such  proposed  rule  diange,  die 
Commissoin  may  sunenarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 


interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solidtatton  of  Commoats 

Interested  persons  are  kivited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  ft  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  widi  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provision  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
commission's  Public  Reference  Section, 
450  Fifth  Street  NW.,  W»hington,  DC 
20549.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  file 
number  SR-MCC-89-9  and  should  be 
submitted  by  September  7, 1989. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonatlian  G.  Katx, 

Secretary. 

August  1. 1980 

To:  MSTC/MCC  participants  maintaining 
positions  in  U.SA.  Medical  Corporation 

Attention:  Chief  Executive  Officer, 
Operations  Manager/Head  Cashier 

Subject:  Special  notice  reyrding  buy-ins 
and  withdrawals  of  U.S.A  Medical 
Corporation 

Effective  immediately,  M9rC/MCC  will  no 
longer  process  withdrawal  requests,  and 
MCC  will  no  longer  accept  Iwy-in  liability  or 
process  buy-ins,  in  the  securities  of  U.SA. 
Medical  Corporation  ("U.SA.  Medical"). 
MSTC/MCC  will  only  process  withdrawal 
requests  when  it  has  sufficient  security 
denominations  on  deposit  to  process  and 
fuinU  such  requests. 

MSTC/MCCs  foregoing  action  is  based  on 
the  fact  that  its  Correspondnt  Depository 
has  advised  MSTC/MCC  that  certain 
certificates  of  U.SA.  Medical  ultimately  due 
MSTC/MCC  on  behalf  of  Participants,  is  the 
subject  of  a  court  proceeding  involving  the 
Securities'  transfer  agent  the  Correspondent 
Depository  and  other  named  parties.  As  a 
result  the  Correspondent  Depository  is 
unable  to  deliver  stock  of  l^&A  Medical 
ultimately  due  MSTC/MCC 

In  addition,  on  March  1,  lte0,  the  U.S. 
District  Coivt  (District  of  Utah)  determined 
that  the  stock  was  unlawful^  issued,  had 
never  been  registered  with  any  proper 
regulatory  authority,  was  not  exempt  from 
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of  mSnmMuA  ■bhnesalvinriae  «• 
manipdals  and  arllfioMtr  AilalB  Ac  I 
rtint  n»rfc  in  lisliilw  ilf  lliu  SM-uilUm 

Finally,  ^ai»hkmdka.- 
UJ&Jl  Medtoal  noatlniies  to  be  As  aiA^af 
a  DefaidtXMar>y  flie  Securities  DMaioaaf 
the  DqMrtment  tf  Coaasroe  of  the  State  o( 
Utah. 

MSTC/MCCsiosqgoiqg  aoten  is  also 
baaed  ouMCCs  exisfiqgBuyJaSraBadaras 
(B-Bt/ayyg)  lAugust  ZS,  IWIt.  as  weU'as 
MSTCRules,  indtidlng.  but  not  limited  to, 
Artide  L  Rule  2  (EligiUa  Securities);  Arflde  L 
Rule«,«ee.  l<al4GM8nl  l^vvWau):  AMMe 
n,  lUde  1.  {Daltvary  aafl  WMMifewal  dl 
Seertties^ladudlBg  asBwaiy  ^a 

ContmvMttoo  erLaw.Mal  Ka«ited))«ai 

MCC. 

Artide  J.  Ihik.a.i 

ProTisions).  Artide  m.  Aulaa  a-aad  4 

(Withdrawal  of  Sacaritias/Faihiie  to  JMitw 

Securitiet). 

Any  nutictpaathavlqg  aay  qirtftinni 
regardiqg  Us  SpedalltotiDMiiw  soolaot 
)e&ey  £.  I^wis,  Aaaodata-CouBMl  at^n^ 


Jeffrey  E.  Lewis. 
[FRI 


Buy*lnsand 


August  Aj 

PuMuaat  to  aadtimi  VMM  «<  the 
Securities  giif<—mi  Act  (tftm,  11 
U.S.C  788(^1).  mllcBte%er^^hm 
dwt  OB  Angwt  r,  isn  dielifidwest 
SecuritiMlYastCempeBylBed  wfft  die 
oeouRties  BioclMDiye^OoBiBSieet^n'tBe 
proposed  Tide  change  ss  deseribsdln 
Items  t  H  and  m  bdow,  WUdi  Hems 
have  been  preparedbytfaB  aeH* 
regtdatoiy  orgsEdxBtluu.  Hie 
Commisaion  is  pnUiBhiiig  dds  nofloe  to 
solicK  comments  on  die  proposed  nde 
change  from  interested  persons. 


Attadied  aa  EdiifaitAis  disiBXtflfs 
propoaediula  dtangit  tfJdidwat 
Seauities  Iniat  da^MmrrMSBCTi 
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In  its  filing  wiUi  die  Conngfissioii.  Ihe 
s^-ragidslwy  wgMiiMthmlnchidBa 
statements  concerning  dw  puipoee  «f , 
andlwato  fartha:pn^Madtak«dHBgi 
sadsliKsssad  asf  cooaaBti'itBmtarBd 
aslke  psapoaednile  ckaigB.  Ihetart  of 
these  statCTients  may  faa  ■«»*— «i  gi 
the  places  ■apedfied  In  Item  TV  below. 
Tne  seS'ngiilatDry  uigaiiliirtion'hae 
prepared  wniwwries,  set  fonh  in  Secfion 
(A),!^,  and  (Qfaelow,  rfdie  most 
si^pilfitant  aspuuts  cif  ssdi  staleosnts. 

/^SejMfavufatsvy  OlBBnuCiMiv 
Statement  of  dheBtupo§et^  and 
Stakitoiy  Bamfer,  tht  AnvosMT  Aidt 
Change 

The 'pu^psse  uf 'die  proposed  nSe 
diange  isto'dartfy  WglCs  pwoeduiBS 
regaroBg  Say-ins  ttSQ  ^^ttBiffawns  oi 
VAA.  Meftcal  Cotponrtkm.  fJHBcUTe 
AogiHt  t  lan,  MSTCivifl  nelomr 
'ptvoees  wlnuia  wai  'veqtieets  fand 
KfidwMtdaaingOsTpiBrBflmi-wfllvat 
loagw  SKjueptl»ay-iii  lidbfflty<f  process 
buy-ins)  in  te  e«eBritiesdfO:SA 
Medical  CsFponttea  {CDBIPffs. 
902ns-i»-e)  rV.BA.  MedtcaT).  MSTC 
<dB«dypimiiBM  wrtdidiuwwli 
wnSn  n  nfls  'SSiBowM  vecunfy 
aennBtBa!ttoiis  <mi  eRpodt  to  ] 
andfclfillasehreqaets. 

mbTCv  aflnsBS  aia  ossefl  m  Vie  Taot 
drttijts  Ooti  eepuudeut  Depoettoiy  ha» 
adewed  MSVCikat  oeftilB'jueituicslBS 
0(  uiStA,  ■MSSnal'vNBBBtaly'  dHS^lST\j* 
on  benif  of  fsrtMpadta,  'Sre  die  edbject 
of  a  court  proaB«diqg4nvaMngdn 
securttlas' tranafer  «geiit  Hre 
OBtiMpoBOBiB  aJeposnoryaBd  ofher 
niiwaspawws.  as  s  tcwbi,  uM 
CorrespondeiM  DepoaltiNjiis  uiuMs  to 
dCRiw  stock  of  V  aA>  MecBCn 
ultiBMt^ydoBliilSFC. 

In  «ddMlao,  «B  dw  attached  BpecM 
Notice  iBAoa«ea,^Marchl,  U88.  dw 
UJS.  nsMot  Gout  (District  of  Utal4  has 
detemiiBed  that  (he  stodc  of  UJSA. 

any  proper  regulatoiy  aodrarilj  and  was 
Issded  as  part  of  a  fraodalent  o^ene 
and  device  to  manipulate  and  ai'tllkhiMy 
inflste  dw  pikx.  Hh  stock  dl  U.BA. 
"MediMfl  dlso  c— thtses  to  be  sub>ert  to  a 
DiMst  OtQeroy  tiia  SeoBntes  uivibmb 
of  the  DepsftBMRit  of  GoBBMreexf  dw 
State  of  UtA. 

Osptosoff'dieflpeoiid  Noliee  «vffl%e 
diatdbstod  to4iulf  diuse»srtieipsat(B) 
maintaiihig  pu<tJuus'hi^  JA.  Medtoal. 
Sines fssfsisy  W^  MN^dM«tBeit«r 
U.SA.Modla 

^ispiSHuij  idislad 


andwfll 
denomiiisUuuB 


iflstds. 


diange  is'oonsistont  ^di  soiMob  ITA'Of 
die  Securities  Exchange  Act  in  Ihstit 
promotes  the  prompt  andsocnrsfto 
dearance  and  setUement  of  seovMes 
transactions. 

(BJSeff-SagyJatoij  OrgKUMatioB'M 
StnttanentaaSuidaaca  Ckm^totHian 

MSTC  does  not  bettevaihatsigr 
burdens  wfil  be  placed  on  coBpattion 
as  a  residt  of  die  proposed  nde  duMige. 


fCj  "Setfnegulatory  ■t^yinimtwjii% 
Statetneat  on  Goonnenti  on  iAs 
PropoeedRuktlhapge'BeoahrBSjraBa 
Meinbaa.Jkrtk3ipmHt$orX}Smt 

MSTChns  not  lanelwBdsiqraoBMBeHts 
from  Parttclpants  on  the  prqpoaed  isIIb 
change. 


Tse  fBsegotag  nle  ( 
euoLtive  puiBUBirt  to  aectloB  VfoJ^'m 
the  Securities  Bxcfaaqge  Act  id  IBM  and 
subpaqgtaphM  Bsom-ldss&Mhsme 
Actfiak  tBbHL  At  any  ttsMasithla  « 
days  of  the  filiqgi         ~ 
chan9B.thsl 


to  die  Connwlssion  diat  each  nelfan  to 
necessanr  or  sppropnate  tadie  psmc 
interest.  Sot  the  protecilon  oflnasstonu 
or  (rihenvise  in  nirdistanoe  cf  dM 


of  1934. 
IV. 


sonnlt  witttan  dato,  views  and 
Myimiwits  fmnnrmtm  thr  lotspota)^ 
Persons  making  written  sobmieaions 
should  file  aix  copis0  dMraofvridilhs 
SscBStaiy ,  dacsdtisa  ft  Excfasags 


Washiivton,  OC  assii.  Goptos  of  dn 
snNBMBioB,  aB  sabseqaentanendmenti* 
an  written  statements  wiui  respect  to 
die  proposedrule  change  that  are  filed 
with  the  Commiaaion.  and  aO  noitteB 
communicattoaaidatii^  to  1 
rule  changs  betowas  the  1 
and  any  pasBon,  other IhsBlhasadM 
iMf  he  wtthhaM  ima  the  pdiHc  to 
accordance  with  the  provisions  Of  S 
U.S.C.  952,  wlH  fas  avadsMs  fot 
invactian  and -copying  to  Ihe 
CaaunissiiMfs  Pnbfic  Reference  I 
450  Fifdi  Street.  NW.,  Wa8hii«toa.I)C 
Copies  of  such  filiqg  adU  alao^ 
available  lor  toqiectlaa  and  oofoflpg  ti 


339M 


I 

Federal  Regjgter  /  Vol.  54.  No.  158  /Thursday.  August  17.  199Q  /  Notices 


All  submissions  should  refer  to  file 
number  SR-MSTC-89-7  and  should  be 
submitted  by  September  7. 1960. 

For  tba  Commission  by  ttie  Division  of 
Market  Regulatioa.  pursuant  to  delegated 
authority. 

lonathu  G.  Kati, 
Secretary. 
August  1. 1988 

To:  MSTC/MCC  Partidpanls  Maintaining 

Positions  in  U.S.A.  Medical  Corporation 
Attention:  Chief  executive  officer,  operations 

manager/head  cashier 
Subject:  Special  Notice  Regarding  Buy-ins 
and  Withdrawals  of  V&A.  Medical 
Coiporatlon 

Effective  immediately.  KffiTC/MCC  will  ao 
longer  process  withdrawal  requests,  and 
MCC  wiO  no  longer  accept  boy-in  babili^  or 
process  boy-tes,  in  the  securities  of  U.SA. 
Medied  Corporation  t1J.aA.  Medical'^. 
MSTC/MCC  will  only  process  witbdzawal 
re<iuests  vdien  it  has  sufficient  security 
denominations  on  deposit  to  process  and 
fulfill  such  requests. 

MSTC/MCCs  foregoing  action  is  based  on 
the  'ad  Oat  its  Correspondent  Depository 
has  ad^iissd  MSTC/MCC  that  certain 
certHkates  of  U3.A.  Medical  ultimately  due 
MSTC/MCC  on  behalf  of  Participants,  is  die 
swbiect  9im  court  proceeding  involving  the 
securities'  transfer  agent,  the  Correspondent 
Depoaitaiy  and  other  named  parties.  As  a 
resuh.  die  Cotrespondent  Depository  is 
unaMa  to  deliver  stock  of  VSJi.  Medical 
ultimately  due  MSTC/MCC 

In  addHkn.  on  March  1. 1968,  die  U.& 
District  Court  (District  of  Utah)  determined 
Ont  tba  stock  was  unlawfully  issued,  had 
never  been  naiatered  widi  any  proper 
regulatory  audiorlty.  was  not  exempt  from 
such  req^te  registration  and  had  been  and 
was  continuing  to  be  traded  illegal^,  lie 
Court  also  found  (hat  the  stock  traded  as  port 
of  a  fraudulent  scheme  and  device  to 
manipulate  and  artificially  Inflate  the  price  of 
diat  stock  fai  violation  of  die  securities  laws. 

Finally,  since  March  27. 1880^  the  stock  of 
U.8^  Medical,  continues  to  be  the  sub)ect  of 
a  Defsult  Older  by  the  Securities  Division  of 
the  Department  of  Commerce  of  the  State  of 
Uuh. 

MSTC/MCCs  foregotag  action  is  slso 
based  on  MCCs  existing  Buy-In  Procedures 
(B-a8/877e)  (August  25. 1988).  as  well  as 
MSTC  Rules,  including,  but  not  limited  to, 
Article  I  Rule  2  (Eligible  Securities):  Article  I 
Rule  3.  Sec.  l(n)  (General  Provisions);  Article 
IL  Rule  1,  (Delivery  and  Withdrawal  of 
Securities  (including  Delivery  in 
Contravention  of  Law  Not  Required))  and 
MCC  Article  L  Rule  2  (BUgible  Securities). 
Article  I  Rule  3.  Sec.  3{n)  (General 
Provisions).  Article  HI.  Rules  3  and  4 
(Withdrawal  of  Securities/Failure  to  Deliver 
Securities). 

Any  Participant  having  any  questions 
regarding  this  Special  Notice  may  contact 
leffrey  E.  Lewis.  Associate  Counsd  at  (312) 
863-2798. 
Jeffrey  B.  Lewis, 

A$»ociatBCQuMel.MSTC/^SCC 
[FR  Doc  89^19377  Filed  8-16-89;  «>45  am] 


[Ral.  No.  10—17108;  812-7374] 

ML-Lm  Acquisition  Fund  II,  LP.  ot  al.; 
Application 


August  11. 1989. 

AOCNCV:  Securides  and  Exchange 

Commission  ("SEC'). 

action:  Notice  of  Application  for  an 

Amended  Order  of  ^emption  under  the 

Investment  Company  Act  of  1940  ("1940 

Act"  or  the  "Act"). 

Applicants:  ML-Lee  Acquisition  Fund 
n.  LP..  ML-Lee  Acquisition  Fund 
(Retirement  Accounis]  IL  LP.  (together 
with  ML-Lee  Acquisition  Fund  n.  LP., 
the  "New  Funds"),  Mezzanine 
Investments  0,  LP.,  and  Tlioraas  H.  Lee 
Advisors  IL  LP.  ("Advisors  U"). 

Relevant  19M  Act  Sections:  Order 
requested  under  section  e(c)  for 
exemptions  from  the  provisions  of 
sections  2(a)(19)  and  2(a)(3)(D). 

Summary  of  Application:  Applicants 
seek  an  amendment  lo  an  existing  order 
(Investment  Company  Act  Releases  No. 
16651.  November  23, 1888).  The  amended 
order  would  be  substantially  similar  to 
the  existing  order.  b8t  would  take  into 
account  changes  in  the  proposed 
management  structure  of  die  New 
Funds.  As  amended,  the  order  would 
provide  diat  (i)  die  ladependent  General 
Partners  of  each  New  Fund  would  not 
be  "interested  persctts"  of  such  New 
Fund,  Mezzanine  Investments  H,  LP., 
Advisors  IL  or  Merrill  Lynch,  Pierce, 
Fenner  &  Smith  Inc.  (Merrill  Lynch*^  by 
virtue  of  being  general  partners  of  such 
New  Fund,  (ii)  die  Independent  General 
Partners  of  a  New  Fand  or  ML-Lee 
Acquisition  Fund,  LP.  (together, 
"Funds")  would  not  be  interested 
persons  of  each  such  Fund  because  they 
were  Independent  General  Partners  of 
die  odier  Funds,  and  (iii)  limited 
partners  owning  lesa  than  6  percent  of 
the  limited  partnership  units  of  a  Fund 
would  not  be  "affiliated  persons"  of 
such  Fund,  any  other  limited  partner, 
any  of  the  Individual  General  Partners, 
Mezzanine  Investments  IL  LP.,  or 
Advisors  n  solely  because  of  their  status 
as  Umited  partners. 

Filii^  Date:  The  Application  was  filed 
on  Aqgust  la  1989. 

Hearing  or  Notifioation  of  Hearing: 
An  order  granting  the  application  will  be 
issued  unless  the  SBC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  servi^g  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  &30  pjn.  on 
September  5, 1888,  and  shoufd  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 


or,  for  lawyers,  a  certifioate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  faiterest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
wRt'-^g  to  the  SECs  Secretary. 

AOORieJtSES:  Secretary,  SEC  450  5di 
Street,  NW.,  Washingtoa,  DC  20549;  die 
New  Funds,  Merrill  Lynch,  and 
Mezzanine  Investments  D,  LP.,  World 
Financial  Center,  North  Tower,  New 
York,  NY  10291-1381:  Advisors  0,  75 
State  Street,  Boston,  Masaadiusetta 
02109. 

ran  RJimiffi  mrommnDM  contact: 
Jeremy  N.  Rubenstein,  Staff  Attorney,  at 
(202)  272-2847.  or  Max  BerueSy.  Branch 
Chiet  at  (202)  272-3016  Pivision  of 
Investment  Management  Office  of 
Investment  Company  Regidation). 

•UPPLEMENTAIIV  MRMIMTION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  by  either  going  to  the 
SEC's  PubUc  Reference  Branch  or 
contacting  the  SECs  coainiercial  copier 
at  (800)  231-3282  (in  Maryland  (301)  258- 
4300). 

Af^Iicanta' RepresenkJtions:  1.  The 
New  New  Funds  are  nevdy  ftmned 
Delaware  limited  partnvships,  each 
governed  by  an  Agreement  of  Limited 
Partnership  (die  "Partnelvhip 
Agre«nent8").  The  New  Funds  will 
operate  as  btnineas  development 
companies  pursuant  to  aecticm  55i  of  the  ' 
Act  Thus,  die  New  Funis  win  be 
subject  to  section  55  through  66  irf  the 
1840  Act  and  to  those  sections  of  the  Act 
made  applicable  to  business 
development  companiei  by  section  SO 
thereof.  The  New  Funds  have  been 
organized  as  limited  partnerships 
because  Applicants  believe  that  the 
partnership  form  is  the  appropriate 
investment  vehicle  for  a  closed«end 
entity  of  limited  duration  that  will  make 
a  limited  number  of  investments. 

2.  The  New  Funds  have  filed  a  joint 
registration  statement  on  Form  N-2 
under  die  1833  Act  (File  No.  33-25816) 
with  respect  to  an  offering  of  up  to 
1,000,000  units  of  Umited  partnership 
interest  for  each  of  the  New  Funds. 
Merrill  Lynch  will  act  as  the  adling 
agent  for  the  units  on  a  "best  efforts" 
basis. 

3.  Appbcants  (other  than  Mezxanlne 
Investinents  U,  LP.)  have  filed  another 
application  requesting  orders  (i)  under 
sections  e(c).  17(d),  57(1)  of,  and  Rule 
17d-l  under,  die  1840  Act  to  perodt 
cwtain  joint  tranaactiona  that  would 
otherwise  be  prohibited  nndtf  aectkns 
17(d)  and  S7(aX4)  of  die>Act,  and  fii) 
under  sectiona  e(c)  and  ^c)  of  tlwl840 
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Act  to  permit  certain  affiliated 
transaction*  that  would  otherwise  be 
prohibited  under  section  57(a)(1)  of  die 
Act  In  response  to  comments  from  the 
staff  of  the  SEC,  dianges  were  made  in 
die  proposed  management  structure  of 
the  New  Funds,  including  the 
replacement  of  Advisors  n  by 
Mezzanine  bvestments  B.  LP.  as  die 
managing  general  partner  of  the  New 
Funds.  A  notice,  stating  that  an  order 
granting  the  reUef  requested  in  the  other 
application  will  be  issued  unless  the 
SEC  orders  a  hearing,  was  issued  on 
August  7. 1888  (Investment  Company 
Act  Release  No.  17101).  The  relief 
requested  in  die  present  application  is 
necessary  solely  because  of  the  changes 
to  the  management  structure  of  the  New 
Funds  made  in  connection  with  the 
related  applicatioa 

4.  Advisors  U  is  die  investinent 
adviser  to  the  New  Funds  and  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1840  ("Advisers  Act").  Advisors  0  is  a 
limited  partnership,  the  administrative 
general  partner  of  which  is  T.H.  Lee 
Mezzanine  B,  a  Massadiusetts  business 
trust  and  the  individual  general  partner 
of  which  Is  Thomas  H.  Lee.  T.R  Lee 
Mezzanine  fl  is  controlled  by  Thomas  R 
Lee  and  is  under  common  control  with 
die  Thomas  H.  Lee  Company. 

5.  Mezzanine  Investments  B,  LP.  (die 
"Managing  General  Partner")  is  die 
managhig  general  partner  of  die  New 
Funds.  The  Mana^  General  Partner  is 
a  Umited  partnership  controlled  by  its 
general  partner.  ML  Mezzanine  B  Ina, 
which  is  a  special  purpose,  indirect 
wholly-owned  subsidiary  of  MerriU 
Lynch  ft  Co..  Inc.  The  sole  Umited 
partner  of  the  Managing  General  Partner 
is  Advisors  B.  The  Managing  General 
Partner  wiU  be  registered  as  an 
investment  adviser  under  the  Advisers 
Act  The  limited  partner  of  the  Managing 
General  Partner  wiU  have  no  authority 
to  participate  in  the  management  of  die 
Managing  General  Partner  and  v/iU  have 
no  voting  rights  relating  to  die  Managing 
General  Partner. 

6.  The  Managing  General  Partner  will 
be  responsible  for  piuchasing 
investments  for  each  New  Fund  that 
have  been  approved  by  ihe  hidependent 
General  Partners,  for  investing  and 
managing  such  Fund's  temporary 
investments,  and  for  the  adndssicm  of 
additional  or  assignee  limited  partners. 
Each  New  Fund  considers  its 
relationship  widi  the  Managing  General 
Partnw  to  be  an  investment  advisory 
relation^p.  Apidicanta  bettewdiat  die 
partaietriUp  allocations  in'die 
Partnership  A^eements  and  in  die 
Managing  General  ftrtnei's  partnership 


agreement  wUl  comply  with  section  15 
of  die  1940  Act  and  section  205  of  the 
Advisers  Act,  and  are  relying  on  a 
opinion  of  counsel  to  the  New  Funds 
concerning  sudi  allocations. 

7.  ML-Lee  Acquisition  Fund,  LP. 
("Fund  I")  is  a  business  development 
company  whose  investment  adviser, 
Thomas  H.  Lee  Advisors,  Inc.,  is  under 
common  control  with  Advisors  B. 
"Fund"  and  die  "Funds"  refer 
individuaUy  and  coUectively  to  the  New 
Funds  and  Fund  L 

8.  The  Partnership  Agreements  require 
that  there  be.  in  addition  to  the 
Managing  General  Partner,  at  least  two 
and  not  more  than  nine  Individual 
General  Partners  and  that  a  majority  of 
the  General  Partners  be  Independent 
General  Partners  (individuals  who  are 
not  "interested  persons"  of  such  Fund 
within  the  meaning  of  the  1840  Act). 
There  wdl  initiaUy  be  four  Individual 
General  Partners.  aU  of  whom  wiU  be 
Independent  General  Partners  except 
Thomas  H.  Lee.  The  New  Funds  wiU  be 
managed  solely  by  their  Individual 
General  Partners,  except  with  regard  to 
those  specific  activities  for  which  the 
Managhig  General  Partner  or  Advisors  B 
as  investment  adviser  wiU  be 
responsible.  The  Individual  General 
Partners  wiU  provide  overaU  guidance 
and  supervision  of  Fund  operations  and 
perfonn  the  same  functions  as  directors 
of  a  corporation.  The  Individual  General 
Partners  wiU  assume  the  responsibiUties 
and  obligations  imposed  by  the  1940  Act 
and  the  regulations  thereunder  on  the 
non-interested  directors  of  a  registered 
investment  company. 

9.  The  Partnership  Agreements 
provide  that  Individual  General  Partners 
may  be  removed  either  (i)  for  cause  by 
the  action  of  two-thirds  of  the  remaining 
Individual  General  Partners  or  (ii)  by 
vote  of  the  limited  partners.  The 
Managing  General  Partner  may  be 
removed  eidier  (i)  by  a  majority  of  the 
Individual  General  Partners  or  (ii)  by 
vote  of  the  limited  partners,  "rhe  limited 
partners  have  no  right  to  control  the 
Fund's  business,  but  may  exerdse 
certain  rights  and  powers  of  a  limited 
partner  under  the  respective  Partnership 
Agreements.  Under  the  Partnership 
Agreements,  limited  partners  are 
afforded  aU  voting  rights  required  by  the 
1940  Act  The  Partnership  ^^reements 
also  authorize  limited  partners  to  vote 
on  certain  matters.  It  is  the  opinion  of 
counsel  to  die  New  Funds  diat  die 
existence  of  theSe  voting  li^ts  does  not 
subject  4ie  limited  partners  to  UabiUty 
as  general  partnfers  under  die  Revised 
Uniform  Limited  Partnership  Act  Of  the 
State  of  Delaware. 


10.  Insurance  policies  tliat  would 
provide  coverage  to  persons  who 
become  Umited  partaers  In  die  New 
Funds  have  not  been  obtained  as  of  die 
filing  date  of  the  appUcation  because  (i) 
the  New  Funds  have  been  advised  by 
their  counsel  that  units  in  the  New  Fund 
wiU  constitute  valid  limited  partnership 
mterests  in  the  New  Funds  and  diat 
subscribers  to  the  units  will  be  limited 
partners  of  the  New  Funds  entided  to  aU 
of  the  benefits  of  limited  partnership 
under  the  Partnership  Agreements  and 
the  Revised  Uniform  Limited  Partnership 
Act  of  the  State  of  Delaware:  (ii)  based 
upon  the  nature  of  the  business  to  be 
conducted  by  the  New  Funds,  the  New 
Funds  submit  diat  die  risk  of  UabUity  for 
actions  against  the  Umited  partners, 
including  actions  based  upon  contract  or 
tort  claims,  is  remote;  and  (iii)  the 
Partnership  Agreements  wiU  obligate 
the  General  Partners  of  the  New  Funds 
to  take  aU  action  that  may  be  necessary 
or  appropriate  to  protect  the  Umited 
Uability  of  the  limited  partners.  In  light 
of  the  SEC  staffs  position  that 
substantial  insurance  coverage  is 
appropriate  in  the  view  of  the  special 
problems  of  using  the  limited 
partnership  for  registered  hivestment 
companies,  the  New  Funds  wiU  review 
periodically  the  question  of  the 
appropriateness  of  obtaining  an  errors 
and  omissions  insurance  poUcy  for  the 
New  Funds. 

11.  AppUcants  request  that  an 
amended  order  be  issued  determining 
that  (i)  the  Independent  General 
Partners  of  each  New  Fund  wiU  not  be 
not  "interested  persons"  of  such  New 
Fund,  the  Managing  General  Partner. 
Advisors  B,  or  MerrUl  Lynch,  within  the 
meaning  of  section  2(a)(19)  oif  die  1940 
Act  solely  by  virtue  of  being  general 
partners  of  the  New  Fund,  and  (ii)  the 
Independent  General  Partners  of  a  Fund 
wiU  not  be  "interested  persons"  Of  such 
Fund  solely  by  virtue  of  their  service  as 
Independent  General  Partners  of  the 
odier  two  Funds. 

12.  AppUcants  beUeve  that  service  by 
the  same  individuals  as  Independent 
General  Partners  of  each  of  the  Funds,  a 
relationship  similar  to  one  in  which  an 
individual  serves  as  a  director  of 
midtiple  Investment  companies  in  the 
same  complex,  wiU  be  beneficial  to  aU 
of  the  Funds,  "rhe  Funds  have  been 
structured  so  that  the  Independent 
General  Partners  are  the  functional 
equivalents  of  the  disinterested 
directors  of  an  incorporated  registered 
investment  company.  Section  ^aXl9) 
excludes  from  the  definition  of . 
"interested  pwson"  of  an  investmeitf 
company  those  individuals  wdio  would 
be  "interested  persons"  solely  because 
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they  are  dircctots  of  the  tnvestaBeat 
compaay.  Ther*  is  no  equhmlent 
excqitian  for  partaen  orco-partacrs  at 
an  tmratmeiit  onBpuy. 

13.  Apfnicanfs  also  request  diat  ibc 
amended  order  determsne  that  any 
limited  partner  owning  teas  tftan  5%  of 
the  units  of  a  ^few  Fonid  will  not  be  an 
"affiliated  person"  of  such  Fund,  any 
0  Aer  Hmited  partner,  any  of  the 
Individual  General  Partners,  the 
Managing  General  Partner,  or  Advisors 
n,  within  the  meaning  of  section 
2(a)[3I(D]  of  the  1940  Act.  mere^ 
because  such  limited  partner  is  a 
partner  of  a  Fund  or  a  partner  with  any 
of  such  other  persona  io  a  ^und.  Since 
such  limited  pejrtnais  have  no  excksioa 
under  the  Act  coB^Mrable  to  that 
provided  under  section  2(aX3)  to 
corpwate  sharchokkn  wi^  lesa  than  a 
5%  ownership  interest,  the  requested 
relief  wiU  place  investments  in  &e  Nsw 
Funds  oo  a  iootini  Bare  equal  with 
iRvestmcDts  in  baslness  development 
companies  oiganired  as  corporations. 

Applk(mta '  CondHkmr.  H  the 
requested  order  is  granted,  AppKcants 
agree  to  the  fcrflowing  eonditiuiis: 

1.  The  New  Ftmds  will  be  structured 
so  that  the  bidependent  General 
Partners  are  the  functianal  equivalents 
of  the  non-interested  directors  of  an 
incori>orated  investment  company 
registered  under  the  1940  AcL 

2.  Under  the  PartnersUp  Agreemeskta. 
each  of  tlie  Funds  are  authorized  to 
make  kk-kiad  diatributiosA  of  Ms 
portSc^  securities  to  its  Paftners  upon 
liquidatioii  of  m  Find.  However,  each 
Piind  agraes  not  to  maka  any  ia-hiiid 
distributoMolportfohosacarttkatoits 
respactiw  PtttzKrt  until  it  haa  otrtaiiwd 
either  a  "no-aciioii'*  letter  from  the  staff 
of  the  Cemnrission  confirming  the 
Funds*  interpretation  of  Section  206  of 
the  Advisers  Act  (i.e.,  that  nnreaRsed 
gains  or  losses  attribotaUe  to  Securities 
distributed  in-kind  to  Partnere  are 
property  deemed  reeUaed  upon  secb 
distribution}  or.  in  the  ahernatfve,  Ae 
Ptands  have  obtained  an  exemption  frnm 
section  205  by  a  Commissf  on  order 
issued  pursuant  to  section  20Ba  of  the 
Advisers  Act.  permitthag  die  Ftmds  to 
deem  such  gains  or  losses  to  be  reafiied 
upon  in-kiod  distributbins. 

For  fte  CoBMlMiaB.  by  thi  DtvMoQ  si 
Inveatmenl  ] 
auiMfi^ 

Secretary. 

[FR  Doc  8»>inR  pnad  ^n-mmumi 
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S«H-RegulMory  Organizationa; 
Proposed  Rule  Change  by  National 
Association  of  Seoiritles  Dealers,  Inc^ 
Relating  to  Exemption  From  Prfeing 
Requfreraent  by  QiiaRfled  Independent 
Undenrrtter  UnderSchedule  E  to  the 
NASD  By-Laws 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  (^1934  ("Act^, 
15  U.S.C.  788(b)(1),  notice  is  hereby 
given  that  aa  luly  11 1969.  tiie  Natnnal 
Association  of  Sccorities  Dealers.  Inc. 
("NASD"),  filed  with  the  Securities 
Exchange  Commisslan  ("CononisaiOB") 
the  proposed  rule  change  as  descriiaed 
in  Iteass  I.  D.  and  II]  bekna.  which  Items 
have  been  prepared  by  the  NASD.  The 
Coeuidsaion  is  pubkshhig  tUa  notice  to 
solicit  Gonnnenta  oa  die  propoaad  nde 
chemge  from  interested  persons. 

I.  Self-Regolatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  ftoposed  Role  Change 

The  ftdbwing  is  the  text  of  the 
proposed  nde  chanae  to  Schedule  Eof 
Ae  NASD  By-Laws  TSdrnkle  E")  and 
the  Interpretation  of  the  Board  of 
Govemote— Review  of  Corporate 
Financhi^  Article  m.  section  1  of  the 
NASD  Roles  of  Fair  Practice  ("Corporate 
Financing  Interpretation").  Proposed 
new  langiiage  is  itakcazed;  proposed 
deletions  are  in  brackets. 

SAeduis  B  to  Ihs  ff A9D  By-Laws 

Section  2— Definitions 


(h)  laeWtuUoaal  favutop  am  iaveslar 
which  cornea  within  aug  of  the  faUowiag 
categories: 

fl/A  bank,  savings  aodfoan  aaaociatioa. 
insurance  company  or  registered  investment 
company  with  Maf  oants  of  at  least 
$100,0OIKOOOl 

(2)  A  registered tavtstumnt  advisor  with 
more  thaa  $MKkte(UX9uader  management;  or 

(3tAii  eatity  whether  notundperaen. 
corpontietK  partnership,  trmt  or  otherwiee 
with  total  assets  ofatJeaet  HOOJOOOJBOO. 
(Ths  remaining  proviatona  of  Sactjaa  Z  srs 
redenominatad  (i}  throus^  (o]J. 


Section  a-PitkJ|mtiSK  hi  DtitribattBa  of 
SwanMas  ofWUBber  ar  Affihite 


(c)  K  a  ncnbcr  pnpoHS  Is  i 
parttdpels  as  a  Mmbw  of  tha  I 

syndicate  ot  Mliiai  pwip.  or  olhtTwiae  i 

ia  tlie  diatributioa  of  a  pubUc  oAHiag  of  Us 
own  or  an  afiillate*s  isaiiitiaa  nl^t  totfaia 
Section  wfthoul  BmMtion  ss  to  the  amount  of 
secnrfMeitobedlitrlbBledby  themembaR 
one  arnunv  wise  RHlowing  dusa  otteria 
iball  be  met: 


(1)  The  price  at  wAich  aK  equfty  imae  or 
the  yi^  at  which  a  debt  hsue  it  to  be 
diitrilmtad  te  tin  pubbc  is  ettablisbtd  •!  a 
price  no  tdglier  or  yteid  do  lower  fbau  tfaat 
recQBiaeaded  by  a  qaalified  independent 
underwriter  whick  shaU  also  participate  in 
the  prepare tioD  of  die  registratioB  stataaicnt 
and  the  prospectua,  oflenag  drculac,  or 
similar  document  and  whii^  shall  exercise 
the  usual  standards  of  "due  diligence"  in 
respect  thereto;  provided,  however,  thai- 

(i}  An  offining  of  securities  by  a  member 
wnicB  has  not  been  actively  engaged  in  nie 
inveitaieiit  banking  or  seoirities  boainesA  in 
its  present  fom  or  as  a  predecessor  hnketf 
deales.  for  at  l»st  die  five  years  Immediatefy 
preceding  tkc  fiKng  of  die  regtatrattaa 
statement  shaU  be  maaagsd  by  a  c 
independent  tatderwritec  or 

(ii)  The  provision  tj  this  paragniph  wbicb 
requires  that  the  price  of  the  aecarities  be 
established  bas&d  on  the  lecommeadetiea  of 
a  qualified  independent  underwriter  shall  not 
apply  to  an  offering  ifr 

a.  The  securAise  (exf^jUfer  the  seeuritiea 
of  a  broker-detdsr  or  Oa  parent)  ere 
registered  an  behalf  (^aeitiagseavity 
hoideta.  wOh  AeSecaritits  aadBxchaage 
CoBuaiaaiaa  pursuant  to  AeSearitiBa  Act  ef 
1933,  as  amende,  and  Rsie  41S  adapted 
thereunder: 

b.  The  seeuritiea  wiUotly  be  offsred  at 
sold  from  time  to  time  in  negotiated 
transactions; 

a  Satee  by  the  affrnoted  member  wm  be 
made  sokfy  to  inetHalionet  in  wesk/i  s, 

d.  The  quatifiad  indepemknt  amkrwritee 
fmlfiJk  ell  other  raqaiieamata  of  Itm 
paragraph  with  laapeet  tai  the  Rsgielntian 
Stateaaataa^tbadataHiadedaead 
effective  by  the  Seeuritiea  and  Exchange 
Commission  end  as  of  the  data  of  any 
amendmant  thereto:  or 


Intel  pteteliuu  of  the  Boara  i 
Review  af  Corposala  RaaociBi 

Artkde  m.  aeetlaa  1  of  *e  Raba  af  FUr 

Practice^ 

•        •••••• 

Prooeeds  Otrected  to  a  Member 

No  memlier  shall  participate  in  a  public 
offisiiag  of  an  issuer's  secarities  whara  more 
than  10  percent  of  Ae  net  offering  proceeds, 
Bot  incinding  snueiwillli||  compenaation,  are 
■Bteaaea  to  be  pahl  to  meBibefs  parficipatiQg 
in  the  distribution  of  the  offertaig  or 
aaaocialad  ar  afHtatad  pnoBS  af  auch 
members,  or  Beaiben  ef  iw  iaiBarilaSe 
family  of  wch  parsons,  ariesa  die  sgShravir 
mads  in  caapliaaee  with  6ubaaetiaaafc)ef 
Schedule  Eta  the  By-Lowe  Ipticask^Mth  an 
equity  issuer  or  the  yield  at  which  a  debt 
issue  is  to  be  dtetributed  fk>  the  pubBc  is 
establiriied  at  a  price  no  IH^er  or  yield  no 
lower  tnan  tnet  reconmesdeu  by  e  qnaiified 
Independent  aodsrwiltei  te  defhnd  in 


I TW  NASD  is  alia  praposisg  to  amend  lb« 
itaatve  C^filai  BaslncaBBS  pRivWoB  or  tna 
UMporau  riiwacaiaaaMiMeaNMBiewHageiM 
darigiaMnB«ltWJiaaMsa<I<;MMi< 
InriaumVal  imiiiwillai  fiani«mi2CHaa(ptal 
SriMnle  E  to  Am  By4«wt. 
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secdoB  2(1)  of  Schedule  E  to  dw  By-Laws, 
who  shall  partidpata  in  die  prspaiadoo  of 
the  regiatradon  statement  and  die  proepectus, 
ofTerii^  drcidar,  or  similar  document  and 
who  slnn  exercise  die  usnal  standards  of 
"due  diligence"  in  respect  diereto);  provided, 
however,  tiiis  paragraph  shall  not  apply  ta- 

[(1)  An  ofieiing  of  a  claaa  of  eqirity 
secorities  for  whkh  a  bona  fide  independent 
market  as  defined  in  sedton  2(c)  irfSdwdide 
E  to  die  By-Laws  exists  as  of  the  date  of  the 
filing  of  the  registration  statement  and  as  of 
the  effective  date  thereof;] 

[(2)  An  offering  of  a  class  of  securities 
rated  Baa  or  bette  by  Moody's  rating  service 
or  Ebb  or  better  by  Standard  &  Poor's  ratk^ 
service  or  rated  in  a  comparairie  category  bj 
another  rating  service  accq>table  to  the 
Association;] 

([3];)  An  offering  odierwise  subject  to  the 
provisions  of  Schedule  E  to  the  By-Lawr, 

[[4]2)  An  offering  of  securities  exempt  from 
registration  with  the  Securities  and  Exdiange 
Conunission  under  section  3(aM4)  of  the 
Securities  Act  of  1933; 

([5p)  An  offering  of  a  real  estate 
investment  trust  as  defined  in  section  8Sfl  of 
the  Internal  Revenue  Co^  or 

({6}4]  An  offering  of  securities  subject  to 
Appendix  F  to  Article  m,  secti(m.34  of  the 
Rules  of  Fair  Practice  uniess  the  net  proceeds 
of  Bud  offering  are  intended  to  be  peid  to  the 
above  persons  for  the  porpoee  of  lepsying 
loans,  advones  or  other  types  of  financtag 
utilized  to  acquire  an  intereot  in  a  preexiatiog 
company. 

For  purposes  of  this  |""<grftph.  the  tenn 
"net  offering  proceeds"  means  the  gross 
offering  proceeds  less  all  expeases  of 
issuance  and  tUstribntion  and  fte  term 
"inmiediateiy  famfiy"  has  die  meeoiM  eet 
forth  hi  secdoa  2(g)  of  Schedule  R  totte  By- 
La«vs. 


n.  Sdf-Regnlataiy  Ovidsatkai's 
Stateieent  of  Ihe  Purpose  oti  and 
Stabdoiy  Basis  te;  the  FMpoaed  Jtaile 


InltsfilhiewMitbel 
NASDhicfaidedt 
the  puipeea  of  and  beats  ior  the 
proposed  nde  change  and  disooned  aagr 
comments  it  raoahrad  on  4m  pvapeaad 
rule  diaaga.  Hw  text  of  tfaaae 
stateaunts  may  be  exsadned  St  tfie 
plaoaa  apedflad  is  baas  IV  hetow.  Hie 
NASD  has  pRparsd  siimmarlni.  set 
forth  is  secdon  (A).  (B).  and  (Q  helow. 
of  the  sKMt  signifioant  aspecta  4rf  soch 
statemenlB. 

A.  Self-Regulatory  OigaxiixaUon'B 
Statement  af  the  Puipoee  of,  cad 
Statutory  &isia  for,  the  Prvpoaed  Rule 
Change 

Ihe  NASD  adopted  Schadnh  E  hi 
1972  to  addveaa  ^  oonflicts  of  telareat 
present  in  a  piddic  distiibudaa  by  s 
member  of  its  own  secarities  er  those  of 
an  aftiliale.  A  t 
inter  alia,  whan  the  i 
to  estaWishii^  die  pebte  oBsih^  price 


of  the  securities  and  when  die  asember 
conducts  dee  diKganoe  with  respect  to 
the  ragistratioa  atatenwnL  Schedde  £ 
addresses  these  conflict  by  lequiriag 
that  a  member  independent  of  the 
issuer,  i.e.,  a  "goalified  intlependent 
underwriter",  participate  in  the 
preparation  of  die  offering  docoment 
and  provide  an  opinion  diat  the  price  of 
an  equity  issue  is  no  hi^^  or  the  yield 
of  a  debt  issue  is  no  lower  than  it  would 
recommend.' 

For  ttte  past  two  years,  a 
Subcommittee  of  dw  Corporate 
Fmancing  Committee  has  studied  the 
corporate  financing  activities  of 
members  in  takeover  transactions, 
corporate  reorganizations,  and 
merchant-banking  transactiona.  Hie 
Subcommittee  has  reviewed  numeroos 
transactions  in  which  members  acted  as 
finand^  advisors,  consultants,  and 
underwriters  in  oonnectian  with  private 
placements  of  high-yield  debt  seeuritiea 
to  a  member's  institutional  clients.  The 
placement  ol  sudi  faigh-yieUI  debt 
securities  to  a  membei^s  institutfonal 
cUents  in  a  private  offering  permite  a 
rapid  acquiaidon  or  restructuring  of  die 
target  company.  In  addition,  mender 
firms  are  often  permitted  to  participate 
as  a  "partner"  in  the  takeover 
transaction  by  parohesing  equity 
securities  of  the  company  on  the  saaie 
terms  as  other  insiders.  In  this  case,  the 
member  is  departing  from  the  traditioaal 
role  of  financial  consultant  or  advisor 
and  beoomes  a  principal  in  the  takeover 
transaction. 

In  such  tranaactians,  the  member  also 
agrees  to  provide  liqui^ty  to  ite 
InStitational  oustoaoeES,  and  the  issuer 
usually  ^snts  demand  registrstion 
rigjite  to  the  institotioaal  investors.  The 
r^tratkm  ri^ts  generaDy  obligate  ika 
issuer  to  file  a  registzatian  statement 
covering  die  seoarities  and  use  ite  beat 
efforte  to  have  the  re^stratioD  statameot 
declared  affective  within  six  months  ci 
the  closing  of  the  private  offariag.  As  a 
result,  the  secarities  become  fiaedy 
transferable,  and  the  «wHtiiHn«ai 
investor  can  act  as  a  selliog  secarity 
holder  in  the  public  distribution  ef  the 
securities  and  sdl  or  othowise  transfer 
the  securities  on  a  delayed  or 
continuous  basis  under  Rale  415. 

The  securities  sold  in  offerings  under 
Rule  415  are  generally  taken  "off  the 
sheir  at  various  tiaias  and  in  various 
amoimts.  When  the  selliitg  security 
holder  seeks  to  sell  ite  securities,  it 
contacte  a  member  who  v^  usually 


■  WhM«  Sm  oMiriiV  to  of  aqoiqr  1 
bona  Rdt  indepaBdaol  BMdut,  aa  daSaad  <■  I 
2(c)  of  Sdwdde  B,  or  ef  a  dais  oraeoaMoi  rated 

anderwrilvlBai 


enter  into  negotiations  widi  ( 
institutianal  CBStomers  to  poKhase  the 
secarities.  The  maket  lor  the  aeourMea 
is  illiquid  and  the  sale  te  very  SHch  a 
private  placement  transaction. 

In  cases  where  the  ownership  interest 
of  the  member  rises  to  the  level  of 
affiliation,  as  defined  in  section  2(a)  of 
Schedule  E.  and  the  member  represente 
that  it  intends  to  provide  liquidity  to  ite 
institutional  customers  or  to  execute 
sale  transactions  in  the  "shelf' 
securities  on  ^ir  bdialt  Schedule  E 
will  apply  to  the  offering.  In  other  cases, 
compliance  with  section  3(c}  of  Schedule 
E  may  be  triggered  if  more  dian  10%  of 
the  net  offering  procaeeds  are  directed  to 
a  member  participating  in  die 
distribution  diroii^  die  application  of 
the  "Proceeds  D^ected  to  Member" 
provision  of  the  Corporate  Financing 
Interpretation. 

The  NASD  has  ctmsidered  the 
difficulty  and  impracticality  of  retaining 
a  qualified  indepeadent  uiuderwrtter  to 
provide  a  recommendation  with  respect 
to  the  yidd  each  time  a  selling  secarity 
holder  eleote  to  sell  debt  secarities  "off 
the  shelf'  under  Rule  415.  The  NASD 
determined  that  requiring  a  qualified 
independent  underwriter  to  provide  a 
pricing  opinion  was  unnecessaiy  where 
transactions  in  "high-yield"  debt 
securities  take  place  in  negotteted.  large 
dollar  transactions  between  instttatiaaBl 
investors  as  such  investors  regulady 
make  such  investmente  and  are  capable 
of  determining  a  fair  yield  or  dividend 
for  such  securities. 

Therefore,  die  NASD  te  proporing  to 
amend  Section  3(cXl)  of  Schedule  E  to 
provide  an  exemption  far  a  qudlfied 
independent  nnderwiflsr  from  dw 
pricing  requirement  In  diat  pnivteiua  to 
connection  wftfa  oCleringB  Ts^stexed 
widi  die  SEC  sndifistilba 
to  Rate^lB  sole^r  to  faisHtudoBal 
ineesisra*  la  enter  to  SMere  dist  flw 
secartdea  can  lagltiaBataly  data  the 
"shelf  offeriag"  cxenpttan  provided  by 
Rde  415.  new  aobpraeisian  (ti]  to 
section  y^l)  darifias  diat  die 
exemptioa  te  oo(y  avsaiaUe  fv 
securities  tlut  w^oniy  be  offered  or 
sold  fioB  dase  to  dne  to  negotiated 
transacdeas.  Thus,  the  exemption  te  net 
avadable  should  securities  registered 
ptirsuant  to  Rule  415  be  sold  thnm^  aa 
underwriting  syndicate.  Nor  is  the 
exemption  avaOable  far  aecarities  sold 
through  aa  andeiwritiag  syndioate  that 
are  restored  with  the  SEC  on  the  same 
registration  statement  with  securities 
that  are  intended  to  be  sold  "off  the 
shelf  undCT  Rute  415.  llie  new 
exemption  is  also  not  avadabte  for 
offerings  Of  securities  of  a  brbkerdealer 
or  ite  parent,  regardless  of  whetiier  the 
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offering  odkerwtM  meets  the 
requirements  of  the  exemption,  as  the 
NASD  beUeves  diat  a  pricing  opinion  by 
a  qualified  independent  underwriter  is 
necessary  in  such  cases  in  the  interest  of 
protecting  the  public. 

New  subprovision  (ii)  would  also 
require  that  the  qualified  independent 
underwriter  participate  in  the 
preparation  of  the  registration  statement 
and  conduct  "due  diligence"  with 
respect  to  the  offering  document  as  of 
the  date  the  offering  is  declared 
effective  by  the  Securities  and  Exchange 
Commission  and  as  of  the  date  of  any 
amendment  thereto.  Thus,  the  qualified 
independent  underwriter  would  be 
required  to  perform  due  diligence  prior 
to  the  initial  effectiveness  of  the 
registration  statement  and  when 
material  changes  have  occurred  such 
that  the  registration  statement  needs  to 
be  amended. 

The  term  "institutional  investor"  is 
proposed  to  be  adopted  as  new 
subsection  (h)  of  Section  2  to  Schedule 
E  The  NASD  determined  to  limit  sales 
under  the  proposed  exemption  to  those 
types  of  institutional  investors  that 
generally  invest  in  such  securities, 
utilising  significant  financial  criteria  to 
ensure  knowledge  and  sophisttcation 
regarding  the  price  of  "hi^-yield" 
bonds.  Ttke  definition  proposed  by  the 
NASD  would  make  the  exemption 
available  to  (1)  banks,  savings  and  loan 
associations,  insurance  companies,  or 
registered  investment  companies  with 
total  assets  of  at  least  $100  million:  (2) 
registered  investment  advisors  with 
more  than  $100  million  under 
management;  and  (3)  any  other  entity 
with  total  asseto  of  at  least  $100  million. 

The  proposed  rule  change  is 
consistent  with  the  provisions  of  section 
15A(b)(2)  of  the  Securities  Exchange  Act 
of  1934,  which  requires  that  a  registered 
securities  association  enforce 
compliance  by  its  members  and  persons 
assodated  with  its  members  with  the 
rules  of  the  Association.  By  amending 
Schedule  E  to  address  the  special 
circumstances  present  in  an  offering 
pursuant  to  Rule  415,  the  NASD  is 
ensuring  that  its  rules  have  a  practical 
appUcability  and  can  be  complied  with. 

A  Self-Regulatory  Organization'a 
Statement  on  Burden  on  Coeyietition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  Is  not 
necessary  to  appropriate  in  furtherance 
of  the  purposes  of  the  Securities 
Exchange  Act  of  1934.  as  amended. 


C.  Self-Regulatory  OtgamzatJon  's 
Statement  on  Comminis  on  the 
Imposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  88-98  (December,  1988).  Six 
comment  letters  were  received  in 
response  thereto.  All  of  the 
commentators  were  h  support  of  the 
proposed  rule  changa,  but  recommended 
a  number  modifications  thereto.  For 
purposes  of  clarity  in  the  following 
discussion,  the  version  of  the  proposed 
rule  change  that  was  published  in  Notice 
to  Members  88-98  will  be  referred  to  as 
the  "original  rule  choige." 

The  commentators  were  imanimous  in 
asserting  that  Schedale  E  should  not 
require  the  participation  of  a  qualified 
independent  underwriter  throughout  the 
life  of  all  Rule  415  sdf-registration 
statements  relating  to  securities  of 
affiliates  of  NASD  members  and  that, 
particularly,  such  participation  is  not 
appropriate  for  shelf>registration 
statements  which  rekte  only  to  what 
they  describe  as  secondary  trading 
transactions.  The  cogunentators 
indicated  that  they  believe  that  the 
current  language  of  the  amendment 
creates  uncertainty  with  regard  to  this 
matter. 

The  commentators  stated  that  it  was 
the  practice  for  members,  in  the  context 
of  takeover  transactions  and  other 
reorganizations,  to  utilize  a  market 
makLog  prospectus  in  coimection  with 
secondary  trading  transactions  in 
securities  of  the  affiliate  issuer  in  order 
to  comply  with  section  5  of  the  Act  The 
NASD  agrees  that  where  a  member  uses 
a  prospectus  solely  for  the  purpose  of 
buying  and  selling  securities  of  an 
affiliate  which  has  previously  been 
publicly  distributed  [i.e.,  the  market 
making  prospectus)  tucb  secondary 
market  transactions  should  not  be 
subject  to  Schedule  L  Indeed,  it  had  not 
been  the  intention  of  the  NASD  to 
include  such  transactions  within  the 
scope  of  the  original  proposed  rule 
change.  Therefore,  the  NASD  has 
determined  to  clarify  herein  that  the 
proposed  rule  change  is  not  intended  to 
apply  Schedule  E  to  secondary  market 
transactions  in  securities  pursuant  to  a 
market  making  prospectus,  registered 
under  Rule  415,  wfaioh  is  intended  to 
cover  securities  sold  by  an  affiliate 
member  of  the  issuer  in  maricet  making 
transactions.  It  is  tho  intention  of  the 
NASD  that,  upon  SEC  approval  of  the 
proposed  rule  change,  the  SECs  release 
and  the  NASD's  adapting  Notice  of 
Members  will  clarify  that  Sdiedule  E  is 
not  applicable  to  suoh  transactions. 


As  a  result  of  certain  of  ttie  comments 
regarding  the  scope  of  the  od^nal 
proposed  rule  change,  the  N^D  also 
determined  to  modify  tho  exemption  to 
make  it  clear  that  an  offoring  of 
securities  of  a  member  or  its  parent 
would  not  qualify  for  the  exemption 
since  all  of  the  provisions  of  Schedule  E. 
including  pricing,  should  apply  to  public 
offerings  of  seciuities  of  a  member  of 
the  parent  of  a  member.  The  term 
"parent"  is  defined  in  Schedule  E  as  any 
entify  affiliated  with  a  member,  from 
which  member  the  entify  derives  50%  or 
more  of  its  gross  revenues  or  in  which  it 
employs  50%  or  more  of  its  assets. 

The  original  proposed  rule  change 
required  that  the  qualified  independent 
underwriter  participate  in  the 
preparation  of  the  registration  statement 
and  prospectus  and  conduct  due 
diligence  "on  a  continuous  basis 
throughout  the  effectiveness  of  the 
registration  statement"  The 
commentators  asserted  ttiat  the 
requirement  for  a  quailed  independent 
underwriter  to  conduct  oontlnuous  due 
diligence  for  an  indefinite  period  of  time 
would  create  unacceptable  uncertainties 
with  regard  to  liabilify,  unreasonably 
high  transaction  costs  and  impose 
serious  admininistrative  burdens.  The 
commentators  argued  that  any 
requirement  to  conduct  appropriate  due 
diligence  shotild  terminate  with  the 
original  effectiveness  of  the  registration 
statement  They  asserted  that  the 
possiblify  that  the  member  will  limit 
adverse  disclosure  to  eriiance  capital 
raising  is  not  present  after  the  intitial 
effectiveness  of  the  regiitration 
statement  and,  as  a  result  the  qualified 
independent  underwriter's  participation 
in  the  preparation  of  the  initial 
registration  statement  should  largely 
address  any  subsequent  due  diligence 
concerns.  The  commentators  also  urged 
that  the  member-affiliate  had  a  strong 
incentive  to  perform  its  own  due 
diligence  responsibilities  carefully 
because  the  prospectus,  when  used  in 
the  context  of  secondary  trading,  does 
not  limit  the  member's  potential  liabilify 
under  federal  or  state  securities  laws. 
The  NASD  reviewed  these  comments 
and  determined  that  in  (hose  cases 
where  the  issuers  have  recently 
undergone  leveraged  buy-outs  that  such 
issuers  would  most  likew  undergo  major 
corporate  restructuring  during  the  life  of 
the  registration  statement  {e.g.,  the  sale 
or  disposition  of  assets,  and  the  selUng 
or  spinning  off  of  operating  divisions) 
and,  as  a  reeult  the  NA$D  believes  that 
the  qualified  independent  undervniter 
should  be  required  to  periodically 
update  its  due  diligence^  Therefore,  in 
response  to  the  above  craunents,  the 
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NASD  determined  to  modify  the  origiBal 
proposed  rule  change  to  require  that  due 
diligence  be  performed  as  of  the 
effective  date  of  the  registration 
statement  and  with  respect  to  any 
amendment  to  the  registration 
statement.  This  would  require  due 
diligence  to  be  performed  prior  to  the 
initial  effectiveness  of  flie  registration 
statement  and  when  material  changes 
have  occurred  requiring  an  amendment 
thereto. 

The  original  proposed  rule  change 
proposed  a  definition  of  "institutional 
investor"  that  did  not  have  any  net  asset 
test  with  respect  to  banks,  savings  and 
loan  associations,  insurance  companies 
or  registered  investment  companies. 
Further,  the  original  proposed  rule 
change  would  have  required  that  any 
entify  which  meets  the  $100  niilli(Hi 
gross  asset  test  also  demonstrate  that 
the  entify  regularly  makes  investments 
in  securities  similar  to  die  securities 
being  offered.  The  oommentaton 
suggested  that  the  definition  be  modified 
to:  (1)  More  doaely  confmn  die 
definition  to  that  of  the  definition  erf 
"institudonal  buyer"  found  in  proposed 
SEC  Rule  144A  and  dw  definition  of 
"accredited  investoi^'  found  in  Ride 
501(a)  of  Regulation  D;  (2)  modify  the 
asset  test  of  any  entify  meeting  die 
definition  for  "gross  assets"  to  Total 
assets";  and  (3)  delete  die  requirement 
that  the  entity  demonstrate  that  it 
regularly  invests  in  the  type  of  high  yield 
securities  being  purchased. 

The  Committee  reviewed  die 
comments  recommending  that  the 
definition  of  institutional  investor  be 
broadened  to  include  a  number  of 
additional  types  of  entities.  The 
Committee  determined  to  maintain  the 
minimum  $100  million  threshold  and  that 
such  other  entities  need  not  be 
specifically  set  forth  as  they  can  qualify 
under  $100  million  dollar  entify 
category. 

The  NASD  determined  to  accept  the 
recdmmendation  of  the  commentators  to 
modify  the  asset  test  required  of  any 
entify  meeting  the  definition  from  "gross 
assets"  to  "total  assets"  and  deleted  die 
requirement  that  the  entify  demonstrate 
that  it  regulariy  invests  in  the  type  of 
high  yield  securities  being  purdiased. 
The  NAS)  agrees  that  most  statutoiy 
concepts  found  in  federal  or  state 
securities  law  involving  institutional 
investors  and  institutional  sales  do  not 
contain  an  experience  requirement 

In  its  review  of  the  original  proposed 
rule  change,  the  fiASD  also  detennined 
to  add  a  requirenient  that  banks,  savings 
and  loan  araociations.  hisurance 
companies  or  re^tered  investment 
companies  seeking  to  qualify  under  the 


institutkmal  inveatar  definttioo  have 
total  aaseta  of  more  thn  $100  mMion. 
One  of  the  comaientators  suggested 
thatHhe  excc^on  should  be  nuufified  to 
permit  a  certain  number  of  sales  to 
noninstitutional  investors.  Hie 
commentators  argued  that  the 
noninstitutional  inTestors  who  oould 
purchase  from  the  affiliated  member 
under  the  exemption  would  receive  the 
benefit  of  the  pricing  disdpline  imposed 
by  the  institutional  investors.  It  was 
recommended  that  the  original  proposed 
rule  change  be  modified  to  require  sales 
aggregating  85%  of  the  aggregate  dollar 
amount  of  the  secorities  being  offered 
will  be  sold  to  institutional  investors. 
The  NASD  reviewed  the  comment  and 
determined  that  it  would  undermine  the 
purpose  of  the  proposed  amendment  to 
permit  sales  of  hi^  yield  debt  securities 
by  an  affiliate  of  die  issuer  to  persons 
who  did  not  meet  the  definition  of 
institutional  investor  in  an  amount  of  up 
to  15%  of  the  aggregate  dollar  amount  of 
the  securities  being  offered. 

m.  Date  of  EKacdveiiesB  of  the 
Proposed  Rule  Change  and  liming  For 
Cooflriasioa  Action 


Within  35  days  of  the  date  of 
publication  of  diis  notice  in  die  Federal 
Register  or  widnn  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finite  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rde  change 
should  be  disapproved. 

IV.  Solidtatinn  of  r.omm«nts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  diereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifdi  Street  NW., 
Washington,  DC  2(S49.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  die  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
aocorduioe  with  the  provisions  of  5 
U&C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commiseinn's  PaWc  Refrawice  Roan. 
Copies  of  the  filing  will  also  be 
avaikbk  £or  inapection  and  copying  at 
die  principal  office  of  die  NASD.  All 


submissions  shooM  refer  lo  te  fie 
number  in  the  captioB  above  and  ehewki 
be  sebaritted  by  Septamber  7,  IMQ. 

For  the  Caonnlasion.  by  the  Division  «lf 
Market  Kegostion,  punuant  to  dsiegitsa 
antbortty.  17  CFR  200  J0-«(bK12). 

Dated:  August  9. 1960. 
loDstfaaa  G.  Katz, 
Secretary. 
[FR  Do&  ae-ieSTS  Filed  8-16-80;  8:45  am] 
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York  Stock  Eachange.  ln&;  Fung  «f 
Propooed  Rule  OhMQO  RoMing  to 
Time  ReeoRlo  of  Orders 

Pursuant  to  section  ld[b)(l)  of  the 
Securities  Exchange  Act  of  1S34  ("Acf^ 
15  U.S.C.  78s(b)(l).  notice  is  hereby 
given  that  on  July  25, 1989,  the  New  Yoi)c 
Stock  Exchange,  Inc.  ("Exchange"  or 
"NYSE")  filed  with  die  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  changes  as 
described  in  Items  L  n  and  in  below, 
which  Items  have  been  prepared  by  the 
self-regulatoiy  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  die  proposed  rule 
changes  from  interested  persons. 

L  Self-Regulatory  Organization's 
Stateniant  of  the  Tenss  of 
the  Prepoaed  Rub 


of 


llie  proposed  rule  changes  consist  of 
amendtanents  to  NYSE  Rules  121  and  123 
to  ensure  diat  records  be  maintained  as 
to  the  time  an  order  is  received  by  a 
specialist  at  die  post  or  is  received  at  a 
member's  booth  on  the  Floor  from  off 
die  Floor. 

D.  SaJf-Rivilataiy  Organteatimi'a 
Statement  of  tlie  Putpoaa  oC  and 
Statutory  Baris  for,  the  Propoaed  Rule 
Changes 

In  its  fifing  vridi  die  Commission,  die 
self-regulatory  organizatian  included 
statements  concerning  the  parpose  of 
and  basis  for  the  propooed  rule  chaises 
and  discussed  any  ooomients  it  received 
on  the  proposed  role  dwngea.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below 
and  is  set  fmlh  in  Sections  A  B  and  C 
below. 

A.  Self-R^ulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Propmed  Rule 
Changes 

A/TTHose—The  pnrpoae  of  the 
proposed  rale  dianges  is  to  birther 
enhance  market  ■unreiHunce  prooednreo 
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and  to  assist  the  Eicchange  in  the 
reconstruction  of  market  activity  by 
providing  the  Exchange  with  the  ability 
to  pinpoint  the  time  that  each  order  is 
received  by  a  specialist  or  is  received  at 
a  membrer's  booth  on  the  Floor  from  off 
the  Floor. 

Rule  121 

Currently,  Rule  121  requires    ^ 
specialists  to  keep  records  of  all  orders 
placed  with  them  and  of  all  executions, 
modifications  and  cancellations  of  such 
orders  for  at  least  three  (3)  years.  Tlie 
rule  does  not  currently  contain  a  time- 
recording  requirement  Rule  123A.30 
requires  that  all  percentage  orders 
received  by  a  specialist  be  time- 
recorded  at  the  post  location. 
Additionally,  as  a  matter  of  procedure, 
all  orders  directed  to  a  specialist  via 
SuperDot  have  a  time  record.  Therefore, 
the  only  orders  directed  to  a  specialist 
that  do  not  have  a  time  record  are  non- 
systematized,  non-percentage  orders. 
The  proposed  amendments  to  Rule  121 
would  require  that  all  orders  be  time 
recorded.  The  amendments  to  Rule  121 
would  also  require  that  the  speciaUst's 
records  of  orders  and  modifications  or 
cancellations  of  orders  include  the  name 
and  the  amount  of  the  security  and  the 
terms  of  the  order,  modification  or 
cancellation. 

Rule  123 

At  the  present  time,  there  are  no 
requirements  that  members  time-record 
orders  received  on  the  Floor  from  off  the 
floor.  The  amendments  to  Rule  123  will 
require  that  every  member  preserve  a 
record,  for  at  least  3  years,  of  every 
order  received  by  the  member  on  the 
Floor  from  off  the  Floor.  The  record 
would  have  to  faidicate  the  name  and  the 
amount  of  the  security,  the  terms  of  the 
order  and  the  time  when  the  order  was 
received  on  the  Floor. 

Statutory  Basis 

The  basis  under  the  Act  for  these 
proposed  rule  changes  is  the 
requirement  under  Section  6(b](5]  that 
an  exchange  have  rules  that  are 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  Interest.  The  amendments  to 
Rules  121  and  123  are  consistent  with 
these  obfectives  ih  diat  they  enhance  the 
exchange's  ability  to  reconstruct  matket 
activity  as  it  occiured  on  the  trading    ' 
Floor  and  they  foster  uniformity Jn-  ,  .. 
trading  data  which  aids  inJMYSB :.-    ., 
surveillance  programs...  ..      .   .-...-/-•.• 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  changes  do  not 
impose  any  burden  on  competition  diat 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Changes  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  recieved  written  comments 
regarding  these  proposed  rule  changes. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Tuning  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
00  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasoni  for  so  finding  or  (ii) 
as  to  which  the  self-tegulatory 
organization  consents,  the  Commission 
wiU: 

(A)  By  order  approve  the  proposed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

rv.  Solicitation  of  Cemments 

Interested  persona  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  writen  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securitiea  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washingon,  DC  20549. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  changes  that  art  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  betweqn  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fropi  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  PubUe  Reference  Section. 
450  Fifth  Street.  NW..  Washingon,  DC 
20549. 

Copies  of  such  filing  wil  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  capti^  above  and  should 
be  submitted  by.  September  7,  1969.  : . 

For  thfe  Commission,  by  the  Division  of 
Market  Reguiatian,  pulsuant  to  detegated 
#utliaoty.  ■.         • 


Dated:  August  S.  1989. 
Jonatlian  G.  Katz.  | 

Secretary. 

[FR  Doc.  89-19379  Filed  S-ljB-W;  8:45  am] 
BIUJNQ  CODE  S410-ei-4l 


[ReL  Na  34-27124;  Rl«  Na  SR-NYSE-a9- 
18] 


Self-Regulatory  Organltations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctwnge  by  New  York 
Stock  Exchange,  Inc.  to  Permit  ttie 
Earlier  Redemption  of  Due-Bills  that 
Represent  Large  Cash  Dhfldends. 

Pursuant  to  section  ig(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
July  25, 1989.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  m  below*  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The  • 
Conunission  is  pubUshing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oigaaization's 
Statement  of  the  Teims  of  Substance  of 
the  Proposed  Rule  Chai^ 

The  Exchange  has  expanded  the 
interpretation  of  Rule  299  to  enable  due- 
bills  *  that  represent  lane  cash 
dividends  (25  percent  of  market  price)  to 
be  redeemed  within  fewer  than  five 
days. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Commission  and  the 
principle  office  of  the  Exchaiige. 

n.  Self-Regulatory  Organization's 
Statement  of  the  PuipoM  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change  1 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  aa  set  forth  in 


>  15  u.aa  788(b)(1). 

■  Exchange  Rule  255  providoi  thai  the  term  "due- 
bilL"  as  used  in  the  Rule*,  means  "an  assigmnent  or 
other  instrtnnent  emtilojred  for  tht  pupose  of 
evidencing  the  transfer  of  tide-to  any  4|yi<le?id, 
interest,  or  lights  pertaining  tt^sepuities  contracted 
for.  or  evidencing  t^  obliga'tion  of  a  seUer  to  deliver 
such  dividend,  fail^si  or  righb  to  a  tubsequeni    - 
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sections  A  B.  and  C  below,  of  the  most 
■ignificant  aspect  of  such  statements. 

A.  Self-Rsgulatory  Organizatiaa's 
Statement  of  the  PnipMa.olr  and 
Stahitory  Bads  tarthe  Ptoposed  Rule 


(1)  Purpose 

Exdiange  Role  259  presently  permits 
due-bills  to  be  redeemed  "on  a  date  set 
by  the  Exchange."  Exchange  policy  has 
been  to  require  the  redemptimi  of  due- 
bills  five  (5)  bustaiess  days  following  the 
payment  of  a  dividend  or  a  distribution. 

Due-bills  are  utilized  in  order  to 
correctly  assign  a  particular  dividend  or 
distribution  to  the  buyer  in  a  transaction 
that  would  settle  after  the  appropriate 
record  date.  For  the  majority  oi  trades 
(not  requfring  physical  delivery),  this 
method  of  transferring  ownership  is 
accomplished  through  the  Depository 
Trust  Company  ("DTC).  If  the  due-bills 
represent  stock  (as  ia  a  split-up),  the 
redemption  (furnish  monies  owed  or 
securities  owed)  is  done  five  days  after 
the  payable  date.  This  redemption 
covers  the  entire  due^iU  tra<Ung  period. 
Should  the  due-bill  represent  a  large 
cash  dividend,  DTC  "^ts"  due-bill 
trading  throu^  to  the  payable  date. 
Howevw,  for  Uiose  trades  that  setUe  on 
and  after  the  payable  date,  redemption 
of  due-bills  imsendy  must  be  done 
"outside"  the  system,  or,  on  a  "broker  to 
broker"  basis.  Handling  die  due-bills 
and  payment  outside  of  DTC  has  been 
burdensome  to  Participants  of  DTC  As 
the  Exchange  has  historically  set  the 
due-bill  redemption  date  five  business 
days  following  the  pay  date,  member 
organizations  redeem  due-bills  for  the 
five  days  of  trading  on  that  date. 

Problems  have  been  incurred  as  a 
result  of  the  significant  special  cash 
dividends  that  have  beoi  paid  by 
issuers  recently.  Because  of  the  amount 
of  some  cash  dividends  ($40  per  share  in 
a  recent  case)  and  the  obvious 
desirability  for  cash,  member 
oiganizations  have  requested  a  daily 
recondling  of  due-bills  for  this  five-day 
period.  Member  Mganizatkms  have 
stated  that  dwy  had  extremely  large 
amounts  of  fimds  tied  up  in  doe-UUs  for 
the  above  mentioned  five^y  period.  As 
a  solution  to  the  problem.  DTC  has 
recently  developed  a  new  system  that 
will  acomiplish  a  "daily"  redemption  of 
crediting  and  debithig  member 
organisations  with  the  value  of  the 
dividend  for  each  day  for  tiM  last  five 
days  of  trading.  AcconUngly,  the 
Exchange  imposes  to  permit  die 
redenytion  of  doe-bills  widiin  five 
business  days  following  dM  payment  of 
a  dhridend  or  a  distribution. 


(2)  Basis 

The  statutory  basis  for  the  Proposed 
Rule  Qiange  is  section  6(bK6)  of  the  Act 
which,  among  other  things,  requires 
Exchange  rules  to  be  desiipied  to 
promote  fust  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 

Sjulatii^  clearing,  setding,  processii^ 
ormation  with  respect  to,  and 
facilitating  transactitms  in  securities  to 
remove  impediments  to  and  perfect  the 
medianism  of  a  free  and  c^ien  market 
and  s  national  market  system  and.  in 
general  to  protect  investors  and  the 
public  interest 

The  revision  in  interpretation  of  the 
Exchange's  Rule  258  should  promote  the 
economical  and  efficient  clearing  and 
settUng  of  securities.  "The  dividends 
affected  would  be  more  expedientiy 
credited/debited  to  the  appropriate 
firms. 

R  Self-Regulatory  Organization'M 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  wiU  impose 
any  burden  on  competition. 

C  Self-Regalatory  Organixation  '$ 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fiom 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited  nor 
received  commento  on  the  proposed  rule 
changes. 

m.  Date  of  Effectiveness  of  die 
Proposed  Rule  Change  and  Timing  for 
Cowmissiwi  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-«  under  the  Act  in  tiiat  it  is 
designated  as  constituting  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  tiiat  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwrise  in  furtherance  of 
the  purposes  of  the  Act 

IV.  SoUdtattoB  of  Conments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argumento  concerning  the  foregoing.  The 
persons  making  written  submissions 
should  file  six  cofries  thoeof  with  the 
Secretsry,  Securities  and  Exchange 
Commission.  4S0  Fifth  Street  NW., 
Wssfaington.  DC  2064a  Copies  of  die 
submission,  all  subsequent  amendments, 


all  statementa  with  reqiect  to  die 
pn^osed  rule  change  ttiat  are  ffled  with 
the  Commission,  aiKl  all  written 
commiinications  relating  to  the  proposed 
hile  diange  between  the  Commission 
and  any  persons,  other  tiian  dioee  tiiat 
mey  be  widihdd  from  the  pt^c  in     - 
aecordance  with  the  provisions  of  8 
U.S.C  562  will  be  available  for 
inspection  and  C(q>ying  at  the 
Commisiicm's  PubUc  Reference  Section, 
450  Fifth  Street  NW.,  Wsshhigtan,  DC 
20540.  Copies  «f  such  filing  wffl  also  be 
available  for  hiqiection  and  copying  at 
the  principal  office  of  the  NYSE.  AU 
submission  should  refer  to  File  No.  SR- 
NYSE-89-18  and  should  be  submitted  by 
September  7, 1969. 

For  tlw  Comrniaakm,  by  the  Diviaioa  of 
Maricet  Regulation,  pursuant  to  delegated 
authority. 

Dated  Ai«nst  10, 19ea 
looaAan  G.  Kati, 
Secretary, 
[FR  Doc.  89-19380  Filed  8-16-80: 8:45  am] 


SMALL  BUSINESS  AOMINISDRATION 

[Ueenee  No.  OS/OS-02101 

Norweel  Eoullv  Pailiiaia  IV:  inauanca 
wi  aanHM  DUBiiiees  inveeiineiii 
Company  Ucanaa 

On  November  16, 1068.  a  notice  was 
published  in  die  Federal  Registar  (53  FR 
46734)  stating  that  an  appUcation  had 
been  filed  by  Norwest  Venture 
Partner— n  (name  changed  to  Norwest 
Equity  Partners  IV),  2800  Piper  )affray 
Tower.  Minneapolis.  Minnesota  55402. 
with  the  Small  Business  Administration 
(SBA).  pursuant  to  { 107.103  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.103 
(1988)),  for  a  Ucense  to  operate  as  a 
small  business  investment  company. 

Interested  parties  were  given  until  the 
close  of  business  December  15, 1988,  to 
submit  dieir  commenta  to  SBA  No 
commento  were  received. 

Notice  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  cmsidered  the  application 
and  all  othOT  pertinent  information.  SBA 
issued  License  No.  06/05-0210  on 
August  2, 1969,  to  Norwest  Equity 
Partners  IV  to  opsrate  as  a  small 
business  fanrestment  compsny. 

(Catalog  of  FSdcnl  DooHStic  Asststmce 
Pngnm  No.  SMUi,  Small  Business 
luvesUiwnt  Companias) 


I 
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Dated  A^HlU. 


|FRDac«-lAU4ffiM 


DEPAfmCNr  OF  STATE 


The  D^wfteent  of  8Ut»i 

that  StMdy  Groap  A  of  ths  U3. 
OiaaaiiBtkui  fiir  lliB  lataraatianal 
Taiegraph  and  Telephont  Conaultatinv 
Committee  (CCITT)  will  meet  on 
September  12  ■(  MO  urn.  in  Room  llOB. 
DepaiUneBt  of  State,  zan  C  Street.  NW, 
Washington.  DC. 

Study  Group  A  deab  with 
international  tdecommunicatianapatteir 
andeervloee. 

The  Agenda  ibr  this  maatiag  wilt 
include  (1)  the  estabDshment  of  US. 
positions,  and  announcement  of 
caodidataa  &if  del^aatiAiM  teuBott^^^M 
meetings  of  CCITT  Study  Group  n  and 
m.  (II  xeport  of  Ad  kK  90V  far  leaaad 
circuit  Recommendations,  and  review  of 
any  proposed  delayed  deoHMnts  for 
Study  Group  0  and  m. 

MsMbm  of  the  saMral  piMic  OHiy 
attend  the  —irtlag  Md  fota  !■  «m 
discussion,  subject  to  the  hwlieiHuM  «f 
the  Chairman.  Admittance  of  public 
members  win  be  iJB^d  to  the  seating 
available.  In  that  regard,  entrance  to  the 
DepailMeRl  of  State  b«ddbig  Is 
ccmtrolled  and  eatry  wffl  befeeflitated  if 
arrangumurts  an  aade  faiadronce  of 
the  maetiag.  Mor  to  ^  meeOag. 
persona  who  plaa  IB  attend  «lwaU  00 
advte  te  office  of  Mr.  Eari  &  Baibely. 
State  rtiipailBiiiil.  WaAii^laa,  00; 
telephoM  M7  saOi  All  attemkes  meet 
use  As  C  Street  enlraMe  to  the  battdiag. 

Dated:  AaBasll.toie. 
Bari8.Ba^Wy, 

JD/nrtw,  Offiog  afTBhcommmuaitmm  end 
InfbmaUm  StnuJm^ChakmtmUS.  COTT 
National  OanumUm. 
[PR  Doc.  ae-19341  FUedJ 


DEPARIIKMT  OP  TRANSPORTATION 

Offlov  Q^fhsl 

[Otr  Doeiielliaktt4tollea  W-MI 


ACnow  Removal  of  operating  excepOon. 

^^^^— ^^■^^-^— ^^— ^.^.^^^— ^.fc        ^*— ^^».^-^^^_^ 

awwea^w*  me  Ruilng^on  Pvortheni 
•^'^■^MNi  ^fmm  yvBua  an  excepven  nom 
the  staated  line  aoaes  created  by 
Congress  to  pmadt  operation  under 
moantaia  tbae  fron  Texftne  to  Axiarflk). 
Texas,  despite  Ae  fact  that  Ae  area  is  in 
the  cental  UaM  aoae.  The  exception  is 
no  tongsr  needed  bectuee  of 
computerlzalioB  wMAi  the  raflroed 
dispetcMngolfloe.  Tbii  aotioe  reaiovee 
theanaplion. 

!  Octcwer  2§,  1989. 


WW  WWTHBt  IWFOmM  IIUN  OONTACT 
Joanne  Petile.  OfRce  <Jf  the  General 
Counsel  (C-60],  U.S.  Department  of 
Transportation.  4008tvenft  Street  SW.. 
Wariiington,  DC  20998;  (202J  306-9306. 
•UPnOBNTMiv  mpomution:  Under 
the  StandardTIme  Ad  of  Iflia  as 
amended  by  the  Uniform  Time  Act  of 
1966  (15  U.S.C  280-64).  the  Secretary  of 
Transportation  has  aitfhority  to  issue 
regulations  aawlifyiug  tite  boondaries 
between  tiflM  aenes  io  Ae  UnitadSlataa 
in  order  to  move  an  ana  Aom  oae  time 
zone  to  anottiar.  He  abo  has  authority 
(delegated  to  die  General  Counsel)  to 
grant  to  a  railroad  an  exception  from  the 
time  zones  to  pennit  far  intental 
purposes  only  operatiau  of  a  railroad 
line  on  one  time,  despite  the  fact  ttwt  it 
crosses  a  tiaM  sone  boundary.  When 
there  is  Inas  confusion,  railroad 
opeiietions  are  less  hazardous  and  more 
efficient. 

The  requeiL  In  1987,  the  Burlington 
Northern  Railroad  Oi^nmny  reqaested, 
and  wasflraated.  an  operaaag  exceptian 
permitting  internal  operaCianof  its  Ifae 
between  Pueblo.  Colorado  and  Amarillo, 
Texas,  on  mountain  tine.  Ibis  railroad 
line  is  bisected  by  the  time  zone 
boundary  between  ceatral  and  mountain 
time  at  TexHne.  Texas.  Control  d  trains 
on  this  line  was  in  a  shif^e  dispatching 
territory  and  nnder  the  control  of  one 
dispatoiing  office,  wUch  was  located  in 
the  mountain  &ne  zone.  Ibe  railroad 
stated  that  because  of  the  time  zone 
change,  its  personnel  were  experiencii^g 
confoirian  in  understaii&ig  and 
unplementing  train  orders.  It  allied 
that  misundeistaitdLig  of  the  times  that 
orders  and  dU'euUvee  were  to  be 
observed  coohl  lead  to  dai^gerous 
operating  and  working  conditions,  fai 
response,  the  DepaitawnTa  Geaacal 
Counsel  granted  an  operational 
exception  that  moved  19»  operational 
time  2one  bomdary  eastward  to 
Amnfflla,  Tems.  wirion  was  lbs  ifivlsion 
point  tierweeB  Buiuojpon  NortbenCs 
Colorado  and  Fort  Wtirtb  DlvMon.  and 

1119  DOUlMHy  v6fWBMI  OU^MiCIullU 

districts. 
In  a  kMar^rted  AusoOt  2, 396it 


autborily  to  cwatige  ne^inatiBB 
operanng  wae  jBone  bownnaiy  to  TRoni 
to  Central  Haw  between  Amiuilkti 
Texas  and  Tejftboa,  TaxM  to  oooiatm 

with  **"'  -*"«"»'-^  *» —  ff -^  ^ -*"^in 

Since  the  exception  was  granted,  the 
railroad  has  implemented  a 
"Computerized  Track  Warrant  Oeatraf 
in  the  McCook  bain  diigMtcher's  (^ce. 
As  a  restdt,  fte  train  dispatcbei^s  }cA> 
does  not  now  Involve  di^atcihi^g  trains 
by  time  of  day.  Ibe  requested  change 
would  put  the  (^Mration  of  trains  on  this 
track  iMck  in  conformance  arith 
standard  tete  zone  boundaries.  Amtrak 
trains  do  not  operate  on  tbis  bie  end  &e 
ralhoad  etates  that  te  cfannge  worid 
have  no  effect  on  the  gmeral  pobBc.  The 
railroad  aiAced  diat  the  dvnge  be 
effet^ve  on  October  S,  198B,  to 
coincide  with  puUicetion  Jot  its 
timetable. 

Dedshn.  Becaaee  6k  operating 
exoepHoB  is  no  ieqger  nedessaiy,  it  is 
removed  elfective  October  29. 1980. 

Autimlty:  Act  of  Martk  Ift  a01&  a« 
amended  by  l6e  Untfonn  Tlae  Ad  of  1986 
and  Pub.  L  fr-««g.  IS  U.8.C.  2eo-««  «  CFR 

bsued  in  WaaSington.  DC  on  Aognst  tl. 
1969. 

Phillip  D.BnRiy. 

General  Counael. 

[PR  Doc.  80-10271  Hied  8-l&><8: 8:45  ao^ 


Franidin  «id  Yanoa  OowiHaa,  Norfli 


iMMNCv:  Federal  Highway 
Administratioa  (FHWA),  DOT. 

AcnON:  Wotioe  of  fatet 

suMMAirr:  The  FHWA  is  Issuii^  this 
notice  to  advice  (he  public  for  a 
proposed  highway  project  between  the 
cities  of  Franklintoa  and  Header 
North  Carolina. 


Robert  L  Lee, 

Highway  AdmiBiBini4icn.>.a  Box 
2880&  Rafaigh.  North  CanUna  2781t. 
Telepboae  {WBH  790-a!UA. 

FHwA  in  cooperation  wfSi  «m  North 
CarobMi  Dupaibaeat  ofTVaneportatien 
(NCDOT)  wilyrepmi 
Impact  Otatuuiet  (EB)  for  4ie 
impioaeanMH  of  <»  UB-1  Conider 
betwe«i  Pwirtilniaw  andHwderiB 
The  propoaat  adteftworfiba^ 
conetzuottoa  Ofai 


lAinFTankitotfl 
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south  of  Henderson,  a  distance  of  about 
13.4  miles.  The  NCDOT  Transportation 
Improvement  Program  1988-1989 
includes  this  project  as  part  of  the 
Strategic  Corridor  linking  Raleigh  and 
Henderson.  Improvements  to  the 
corridor  are  considered  necessary  to 
increase  safety  and  traffic  service. 

Alternatives  under  consideration 
include:  (1)  The  "no-build**,  (2) 
improving  existing  facilities,  and  (3) 
partial  relocation. 

Solicitation  of  comments  on  the 
proposed  action  are  being  sent  to 
appropriate  Federal,  State  and  local 
agencies.  A  complete  public 
involvement  program  has  been 
developed  for  the  project  to  include 
pubUc  meetings  and  a  public  hearing  to 
be  held  in  the  study  area.  Information  on 
the  time  and  place  of  the  public  hearing 
will  be  provided  in  the  local  news 
media.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing.  No 
formal  scoping  meeting  is  planned  at 
this  time. 

To  assure  that  the  fuU  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalogue  of  Federal  Domestic  Auistance 
Program  Number  20.205,  Highway  Plamiing 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter-govemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program). 

Robert  |h  Lee, 

District  Engineer  Raleigh,  North  Carolina. 
(PR  Doc.  89-19336  Filed  8-16-88;  8:45  am] 


Office  Of  Hearfnga 
[Docket  464361 

U.S.-«lapen  Service  Case;  Aseignment 
of  Proceeding 

Served:  August  11, 1989. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Roiuiie  A. 
Yoder.  All  future  pleadings  and  other 
communications  regarding  the 
proceeding  shall  be  served  on  him  at  the 
Office  of  Hearings.  M-Sa  Room  9228, 
Department  of  Transportation,  400 


Seventh  Street,  SW.,  Washington.  DC 

2059a  Telephone:  (202)  366-2142. 

VVimunA.lCaiw,|r., 

Chief  Administrative  Law  Judge. 

[PR  Doc.  89-19272  Piled  8-16-88: 8:45  am] 

BRxsra  oooe  4sio-«t-« 


DEPARTMENT  OF  THE  TREASURY 

PubRc  iiiforiiiallon  CoVectton 
nei|Mreinenis  aUDnHiiea  lo  me  uiiiue 
Of  aianagainain  ana  ouogai  rar  twvww 

Date:  August  11, 1989. 

The  Department  of  the  Treasury  has 
made  revisions  and  resubmitted  the 
following  public  information  collection 
requirement(s]  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1960,  Public 
Law  96-511.  Copies  of  the  8ubmi8sion(8) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2224, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  2022a 

Intnnal  Revenue  Service 

OMB  Number:  1545-0998. 

Form  Number  8815. 

Type  of  Review:  Resubmission. 

Title:  Computation  of  Tax  for  Children 
Under  Age  14  Who  Have  Investment 
Income  of  More  Than  $1,000. 

Description:  Under  section  1  (i), 
children  under  age  14  who  have 
unearned  income  may  be  taxed  on  part 
of  that  income  at  their  parent's  tax  rate. 
Form  8615  is  used  to  see  if  any  of  the 
child's  unearned  income  is  taxed  at  the 
parent's  rate  and,  is  so.  to  figure  the 
child's  tax  on  his  or  her  unearned 
income  and  earned  income,  if  any. 
.  Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Recordkeeping  13  minutes. 

Learning  almut  the  law     11  minutes. 

or  the  form 
Preparing  the  form  37  minutes. 

Copying,  assembling.        17ininutes. 

and  sending  the  form 

to  IRS 

Frequency  of  Response:  Axmually. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  655,000  hours. 


Clearance  Officer  Gairick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue. 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-688a  Office  of  Management 
and  Budget  Rooip  3001,  New  Executive 
Office  Building,  Washington.  DC  20603. 
LoislCHoilMid. 

Departmental  Reports  Management  Officer. 
(PR  Doc.  89-19342  FOed  8-16-88: 845  am] 
SBJJNOCOOC  4S' 
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Subinitled  the  Office  of 
and  Budoat  for  Reviear 

Date:  August  11, 1988. 

The  Department  of  IVeasury  has 
submitted  the  following  public 
biformation  collection  requiremait(s)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  umier 
the  Paperworic  Reduction  Act  of  196a 
Public  Law  96-511.  Copies  of  the 
8ubmission(s)  may  be  obtained  by 
calling  the  Tl«asury  Bureau  Qearance 
Office  listed.  Comments  regarding  this 
information  collecti(Hi  shotdd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 1500  Pennsylvania 
Avenue,  NW..  Washington,  DC  2022a 

Internal  Revenue  Service 

OMB  Number  1545-023a 

Form  Number  11-C 

Type  of  Review:  Revision. 

Title:  Stamp  Tax  Registration  Return 
for  Wagering. 

Description:  Form  11-C  is  used  to 
register  persons  accepting  wagers 
(Internal  Revenue  Code  section  4412). 
IRS  uses  this  form  to  register  the 
respondent,  cullect  the  annual  stamp  tax 
(Internal  Revenue  Code  section  4412) 
and  to  verify  that  the  tax  on  wagers  is 
reported  on  Form  73a 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Burden  Hours  Per 
Response/Recordkeeping: 

Recordkeeping  7  hours,  10 

minutes. 
Learning  about  the    2  hours,  2  minutes. 

law  or  ttie  form 
Preparing  the  form     4  hours,  5  minutes. 


I 
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Cqiying.  32  mintftes. 

assembling,  and 
sencRng  the  fbnn 

toms 

Frequency  ofReaponae:  Aaoually . 
Estimated  Total  Reoordkeepiag/ 
ReporUag  Burden:  48,405  hours. 

OMB  Number  1545-1007. 

Form  Number  8606. 

Type  of  Review:  Revisioa. 

Title:  Nondeductible  IRA 
Contributions,  ERA  Basis,  and 
Nontaxable  IRA  Distributiuns. 

Description:  Intaroal  Rovanue  Code 
section  «oe(o)  aHowi  taxpayan  to  elect 
to  make  nondeduottfaiecaBtribetioM  te 


individual  retii-wneiU  pians,  Tlris  section 
also  requires  taxpas^rs  to  report  to  the 
Service  certain  informatioB  regarding 
nondeductible  contributions. 

Respom^ts:  Individuals  «■ 
households. 

Estimated  Number  of  Respondents: 
997.748. 

Estimated  Burden  Hoars  Per 
Response/Recordkeeping: 


26  minutes. 
7  minutes. 


Recordkequiig 
Learning  about  the 

law  or  the  form 
Preparing  the  form 
Copying,  assembling 

and  sending  the 

form  to  IRS 


22mimttet. 
20  minutes. 


Frequency  of  Response:  Annually. 
Estimated  Total  Recordkeeping/ 
Reporting  Burden:  1,267,140  hours. 

Clearaace  Officer  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571,  lill  Constitutifm  Avenue. 
NW.,  Washington,  DC  20224 

OMB  Reviewer  Milo  Suoderhauf 
(202)  395-6880,  Office  of  Managemeat 
and  Budget.  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20S03. 
Lois  K.  Hottnid. 
Departmental  Reports  Management  Officer. 

[FR  Doc  89-19343  Filed  8-16-^.  8:45  am] 
BNJJNQCOOC  aM-M-M 


34005 


Sunshine  Act  Meetings 


Federal  Register 

Vol.  54,  No.  158 
Thursday,  August  17,  1988 


Ttiis  section  of  the  FEDERAL  HEGISTER 
contains  notices  of  meetings  published 
under  the  "Govenrunent  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


reOERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  August  22, 

1989, 10:00  a.m. 

KACE:  999  E  Street.  NW.,  Washington, 

DC 

status:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 
Audits  conducted  pursuant  to  2  U.S.C  437g, 

438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 

DATE  AND  TMlffi:  Thursday,  August  24, 
1989, 10:00  a.m. 

PLACE:  999  E.  Street.  NW..  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 


Correction  and  Approval  of  Minutes. 
Regulations:  11 CFR  parts  4  and  5— Notice  of 

Proposed  Rulemaking 
FY  1991  Budget  Request 
Administrative  Matters 

PERSON  TO  CONTACT  TOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  89-19452  Filed  8-15-89;  10:58  am] 
BtLLMQ  COOe  S71S-01-M 

LEGAL  SERVICES  CORPORATION 

Committee  on  the  Provision  for  the 
Delivery  of  Legal  Services  Meeting 

TIME  AND  date:  The  meeting  will  take 
place  on  Thursday,  August  24, 1989, 
from  9:00  a.m.  until  6:00  p.m.  and 
continue  on  Friday,  August  25, 1989, 
from  9:00  a.m.  until  12:00  p.m.,  or  until  all 
official  business  has  been  completed. 

place:  Washington  Marriott  Hotel, 
Dupont  Balbtxtm.  1221  22nd  Street  NW., 
Washington,  DC  20037. 

STATUS  OP  MEETINO:  Open.  All  persons 
wishing  to  address  the  Legal  Services 
Corporation  Board  of  Directors  at  its 


public  meetings  must  register  with  the 
Secretary  of  the  Corporation,  Maureen 
R.  Bozell.  Other  members  of  the  public 
may  address  a  meeting  of  the  Board 
upon  invitation  of  the  Chairman  of  the 
meeting. 

MATTER  TO  BE  CONSIDERED: 

1.  Approval  of  Agenda 

2.  Approval  of  Minutes  June  12-13, 1989 

3.  Consideration  of  Competition  for  Federal 

Legal  Services  Grants: 
Discussion  Topics  to  Include: 
— Competition  Models  Used  by  Selected 

Federal  Agencies: 
— Requirements  for  a  Solicitation  for  a 

Legal  Services  Grant; 
—Issues  Presented  at  the  )une  12-13, 1989, 

Meeting  in  Schaumburg,  IL.:  and 
—Presentation  by  Douglas ).  Besharov,  of 

the  American  Enterprise  Institute. 

4.  Public  comment 

CONTACT  PERSON  POR  MORE 
inpormatn>n:  Maureen  R  Bozell, 
Executive  Office,  (202)  863-1839. 

Date  issued:  August  15, 1980. 
Mauraen  R.  BoseU. 

Corporation  Secretary. 

[FR  Doc.  89-19531  Filed  8-15-89;  3:38  pm] 
MLLMQ  COOK  TSSO-Ot-M 
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Protection  Agency 

40  CFR  Part  60 

Standards  of  Performance  for  New 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart60 

[AO-FRL-S104-t] 

mN206O-AA36 

Standerde  of  Perfofinance  for  New 
Stationary  Soureee;  Fhild  Catalytic 
Cracking  Unit  RegefMrators 

Aomcv:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


summary:  Standards  of  performance  to 
limit  sulfur  oxide  (SOx)  emissions  from 
new,  modified,  and  reconstructed  fluid 
catalytic  cracking  unit  (FCCU) 
regenerators  were  proposed  in  the 
Federal  Register  on  January  17. 1984  (49 
FR  205B).  Revisions  to  the  proposed 
standards  were  proposed  in  the  Federal 
Register  on  November  8. 1985  (50  FR 
46464).  This  action  promulgates  these 
standards  of  performance  for  FCCU 
regenerators.  These  standards 
implement  section  111  of  the  Clean  Air 
Act  and  are  based  on  the 
Administrator's  determination  that 
emissions  from  petroleum  refineries 
cause,  or  contribute  significantly  to.  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  The  intended  effect  of  these 
standards  is  to  require  all  new. 
modified,  and  reconstructed  FCCU 
regenerators  to  achieve  emission  levels 
that  reflect  the  best  demonstrated 
system  of  continuous  emission  reduction 
considering  costs,  non-air  quality  health, 
and  environmental  and  energy  impacts. 
The  standards  define  an  FCCU  to 
include  fluldized  bed  treatment 
processes  requiring  the  continuous 
regeneration  of  catalyst  or  contact 
materials  by  burning  off  coke  and  other 
deposits.  New,  modified,  and 
reconstructed  process  units  fitting  this 
definition  would  be  required  to  achieve 
the  FCCU  carbon  monoxide  (CO), 
particulate,  and  opacity  standards  in  40 
CFR  part  ea  subpart  J,  as  well  as  the 
SOx  standards  promulgated  today. 
OATis:  This  regulation  is  effective 
August  17. 1989. 

These  standards  of  performance 
become  effective  upon  publication  but 
apply  to  affected  facilities  for  which 
construction,  modification,  or 
reconstruction  commenced  after  January 
17, 1984.  Any  FCCU  that  was 
constructed,  modified,  or  reconstructed 
on  or  before  January  17,  I9i84  to  use  a 
contact  material  for  removing  impurities 
froiafeedstbick  [rather  thap  «  catalyst 


for  (Tacking  feedstock)  is  not 
retroactively  subject  to  the  FCCU 
standards  for  partictlate,  opacity,  and 
CO  emissions. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  judicial  review  of  the  actions 
taken  by  this  notice  Is  available  only  by 
the  filing  of  a  petiticm  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  00  days  of 
today's  publication  of  this  rule.  Under 
section  307(b)(2)  of  the  Clean  Air  Act, 
the  requirements  that  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

The  incorporation  by  reference  of 
certain  publications  In  these  standards 
is  approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  ot  August  17, 
1980. 

ADORESSCS:  Background  Information 
Document  The  background  information 
document  (BID)  for  me  promulgated 
standards  may  be  obtained  bom  the 
U.S.  EPA  Ubrary  (\a)-35).  Research 
Triangle  Park,  North  Carolina  27ni, 
telephone  number  (919)  541-2777.  Please 
refer  to  "Sulfur  Oxides  Emissions  from 
Fluid  Catalytic  Cracking  Unit 
Regenerators — Background  Information 
for  Promulgated  Standards  of 
Performance"  (EPA-450/3-82-013b).  The 
BID  contains  (1)  a  summary  of  all  the 
public  comments  made  on  the  proposed 
standards  and  the  Administrator's 
responses  to  the  comments,  (2)  a 
summary  of  the  changes  made  to  the 
standards  since  proposal  and  (3)  the 
final  Environmental  Impact  Statement, 
which  summarizes  the  impacts  of  the 
standards. 

Docket  A  docket  number  A-79-09. 
containing  information  considered  by 
EPA  in  the  development  of  the 
promulgated  standards,  is  available  for 
public  inspection  between  8:30  a.m.  and 
3:30  p.m.,  Monday  throu^  Friday,  at 
EPA's  Air  Docket  (LB-131).  Room  M- 
150a  1st  Floor,  Waterside  Mall.  401 M 
Street,  SW.,  Washington.  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying. 

POR  FURTHER  INFORIMTION  CONTACT: 

For  further  information  and  official 
interpretations  of  applicabiUty, 
compliance  requirements,  and  reporting 
aspects  of  the  promulgated  standard, 
contact  the  appropriate  Regional.  State, 
or  local  office  contact  as  listed  in  40 
CFR  60.4.  For  further  InformaHon  on  the 
background  of  the  regulatory  decisions 
in  the  promulgated  standard,  contact 
Ms.  Gail  Lacy,  Standards  Devel(^ment 
Branch,  Emission  Standards  Division 
(MD-13),  U.S.  Environmental  Protection 
Agency,  Research  Tji|angle  Park.  North 


Carolina  27711,  telephone  (919)  541- 
5261.  For  further  information  on  the 
technical  aspects  of  the  promulgated 
standards,  contact  Mr.  Dave  Markwordt, 
Chemicals  and  Petroleum  Branch, 
Emission  Standards  Division  (Voi)-13), 
U.S.  Environmental  I^tection  Agency, 
Research  Triangle  Parte  North  Carolina 
27711,  telephone  (919)  541-0837.  For 
further  information  on  the  testing  and 
monitoring  requirements  of  the 
promulgated  standards,  contact  Mr. 
Terry  Harrison,  Emission  Measurement 
Branch,  Technical  Support  Division 
(MD-14).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  (919)  541- 
5233. 

SUPPLEMENTARY  MPORMATION: 

L  The  Standards 

Standards  of  performance  for  new 
sources  established  under  section  111  of 
the  Clean  Air  Act  reflect 

*  *  *  application  of  the  best  technological 
ayatem  of  continuous  emisrfon  reduction 
which  (taking  into  considemtion  the  cost  of 
achieving  such  emission  reduction,  any  non- 
air  quality  health  and  enviitnunental  impact 
and  energy  requirements)  tke  Administrator 
determines  has  been  adeqtately 
demonstrated  [section  111(a)(1)]. 

For  convenience,  this  wfll  be  referred  to 
as  "best  demonstrated  technology"  or 
"BDT." 

As  prescribed  by  section  111. 
promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  (40  CFR  60.16, 38  FR  15380 
dated  June  11, 1973)  that  petroleum 
refineries  contribute  significantly  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

The  promulgated  standards  limit  SOx 
emissions  from  new,  modified,  and 
reconstructed  affected  facilities.  I^or  the 
purpose  of  these  standards,  the  affected 
facility  is  identified  as  the  FCCU 
regenerator  (or  regeneraton  where  an 
FCCU  has  multiple  regeneraton]  and  air 
blower.  The  definition  of  FCCU  in  the 
standards  includes  units  diet  can 
process  residual  feedstocks.  These  tuiits 
are  commonly  referred  to  as  heavy  oil 
cracking  (HOC)  units  and  include 
reduced  crude  conversion  (RCC)  units. 
The  definition  also  includes  other 
process  units  such  as  asphalt  residual 
treatinent  (ART)  units  timt  are  similar  to 
an  FCCU  in  equipment  configuration, 
operation,  and  emissions.  An  ART  unit 
circulates  and  regenerates  a  contact 
material  for  removing  feedstock 
impurities,  including  sulfhr.  Such  units 
coutructed.  modified,  or  reconstructed 
after  January  17. 1984,  are  sul^ct  to     - 
these  standards  and  to  the  FCCU  - 
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standards  in  40  CFR  part  60  subpart  J  for 
particulate  metter.  CO.  and  visible 
emissions. 

A  refiner  can  chooee  from  several 
alternatives  to  achieve  the  standards. 
Each  of  diMe  alternatives  is  discussed 
bdow. 

The  standard  for  FCCU's  with  add^m 
contrtds  is  applicable  if  a  reftoCT 
chooses  te  use  an  add^m  control  device, 
such  as  a  scrubber.  This  standard 
requires  that  sulfur  dioxide  (SOk) 
emissions  from  the  FCXJU  regenerator 
must  be  reduced  by  at  least  90  percent, 
or  that  the  SOk  emissions  to  the 
atmosphere  must  be  no  greater  than  SO 
parts  per  million  by  volume  (vppm) 
whichever  is  less  stringent  The 
standard  for  FCCU's  with  add-on 
controls  now  requires  determination  of 
compliance  on  a  daily  basis,  rather  than 
using  excess  emissions  to  identify  the 
need  for  a  compliance  test  Use  of 
continuous  SOt  monitors,  located  at  the 
control  device  inlet  and  outlet,  is 
required  to  determine  on  a  continual 
basis  the  compliance  status  of  the 
facility.  Only  a  continuotts  monitor  at 
the  outlet  of  the  control  device  is 
required  if  the  owner  on  operator  seeks 
to  comply  spedflcally  wi&  only  the  SO 
vppm  standard.  Because  80k  monitors 
are  now  used  for  compliance 
determinations,  they  are  subject  to  40 
CFR  part  60  appendix  F.  "(^laIity 
Assurance  Procedures.  Procedure  1 — 
Quality  Assurance  Requirements  for 
Gas  Continuous  Emission  Monitoring 
Systems  Used  for  Compliance 
Determinations."  The  compliance 
averaghig  time  has  changed  since 
proposal  frtmi  3  houn  to  a  rolling  7-day 
average.  Minimum  data  requirements 
have  now  been  incorporated.  "The 
minimum  data  requirements  require  22 
valid  days  of  data  out  of  every  30 
successive,  rolling  calendar  days.  A 
valid  day  of  data  consists  of  a  minimum 
of  18  valid  hours  of  data,  where  a  valid 
hour  of  data  consists  of  at  least  2  valid 
data  points.  If  the  conthiuous  emission 
monitoring  system  (GEMS)  does  not 
collect  enough  data  to  meet  the 
minimum  data  requirement,  &en  other 
means,  sudi  as  manual  test  Methods  6B 
or  8,  or  anodier  CEMS  must  be  used  to 
obtain  sufficient  data  to  meet  flie 
minimum  data  requirements. 

The  standard  for  FCCU's  widiont  add- 
on controls  requires  that  a  refiner  limit 
SOx  emissions  to  die  atmos^iere  from 
an  FCCU  to  a  level  less  than  or  equal  to 
9Jb  kHogranii  (k8)/l,000  kg  coke  bara-off 
withoat  die  ose  of  an  addinon  control 
device.  Bxami^  of  SOi  ccofrol 
tedmiques  fliat  cooldbe  used  to  achieve 
this  standard  indqde  80i  redtiction 
catalysts  and  feed  hydrotreetii^  L&e 


the  standard  tor  FCCU's  vHAadd-on 
controls,  the  standard  fdr  FCCU's 
without  add-on  controls  now  requires 
daily  cooqiliance  determinations. 
Compliance  with  the  standard  is 
determined  by  manual  stack  fnmpling 
ueing  EPA  Reference  Method  1  for 
sanqile  and  velocity  traverses,  Method  2 
calculation  procedures  for  velodty  utd 
volumetric  flowrats,  Mediod  9  for  gas 
analysis,  and  Method  8  for  determixdng 
the  SOx  content  of  the  stack  gases.  The 
compliance  averaging  time  has  also 
changed  since  im^osal  fi  im  8  houn  to  7 
days,  so  that  daily  oon4)liance 
determinations  are  made  on  the  basis  of 
a  7-day  rolling  average.  One  3-hour 
Method  8  test  is  requfred  each  day. 
Alternative  methods  may  be  approved 
on  a  case-by-case  basis  if  sufficient  data 
are  obtained  to  show  that  the  data  can 
be  used  for  making  compliance 
determinations  on  a  daily  basis. 

The  feed  sulfur  cutoff  states  that 
FCCU's  processing  feedstocks  with 
sulfur  contents  less  than  or  equal  to  0.80 
percent  by  weight  avera^  over  a 
rolling  7-day  p^od.  are  exempt  from 
both  the  standard  for  FCCU's  with  add- 
on controls  and  the  standard  for  FCCU's 
without  add-<m  controls.  Refinen  can 
use  low  sulfur  feedstocks  or 
Jiydrotreating  to  meet  thk  Umit 
Compliance  witii  the  feed  sulfur  cutoff  is 
determined  by  sampUng  tlus  fresh 
feedstock  to  die  FCCU  and  determining 
its  sulfur  content  using  American 
Society  for  Testing  and  Materials 
(ASTM)  analytical  test  mediods  ASTM 
D129-64  (Reapproved  1978),  ASTM 
01552-83,  ASTM  D2622-87.  or  ASTM 
01266-87.  The  results  are  reported  as  a 
7-day  rolling  average.  This  represents  a 
chai^  since  propMal.  when  results 
were  reported  as  a  7-day  calendar 
average.  One  sample  is  required  per  8- 
hour  period. 

Each  7-day  period  during  which  the 
owner  or  operator  does  not  meet  the 
applicable  standards  is  a  violation  of 
that  standard.  For  exanqile.  if  an  owner 
or  operator  seeks  to  comp^  with  the 
feed  sulfur  cutofii  each  7-day  period  for 
which  the  average  feed  sulfur  levd 
exceeds  OJO  w^ht  percent  is  a 
vidation  of  the  standard.  Failura  to 
meet  the  minimum  data  requirements 
(diet  is,  22  valid  days  of  data  out  of  30 
days)  during  any  rolling  SOkUv  period  of 
successive  calendar  days  for  me 
standards  for  FCCU's  wiUi  add-on 
controls  is  also  considered  a  violation  of 
the  standards. 

Quarterly  reporting  Is  required  for  all 
periods  In  wdilch  e  vluattoo  occurs. 
These  reports  include  Infocmatfcm  on 
any  7-day  period  during  wUdi  a 
violadoD  on  die  standard  bes  occoned 


and  any  so-day  period  dorfM  wfakfa  die 
minimum  data  leoulrenieBts  have  not 
been  met  lUs  tadoraiatioa  tnctodse  tte 
date  the  vtohtion  occurred;  aa 
explanatlao  for  die  vidatioo:  whether 
the  vidatioQ  was  concurrent  widi 
startiqi.  shatdown.  or  malfunction  of  die 
FCCU  or  cootroL  system;  and  e 
desci^ttian  of  die  onrective  actkn 
taken,  if  any.  If  no  vidatiaas  oocnr 
during  f  qnarter.  &en  a  samlannasi 
report  may  be  sobmitted.  HowevecJf^a 
owner  or  operator  elects  te  camfig  milk 
an  altematiVa  standard,  a  quarterty 
report  most  be  sidxnitted  to  die 
Adndnlstrator  hi  die  qnarter  fiAowiiw 
such  a  change  even  if  no  vidatioas  ma 
standard  have  occurred.  Whedier  ot  not 
a  violation  has  oocnrred,  for  any  sfaigle 
calendar  day  in  which  18  valid  houn  of 
CEMS  data,  a  Mediod  8  test  result  or  3 
test  results  for  feed  sulfur  content  were 
not  obtabMd  as  required  by  these 
standards,  the  dates  for  and  brief 
ejqilanations  as  to  why  such  data  were 
not  obtained  shall  still  be  hxduded  in 
the  qosrteriy  (or  semiannual)  report 
Records  (rf  continnoos  monitoring  data 
and  calibrations,  supplemental  sampling 
test  results.  Mediod  8  test  results,  ftwd 
sulfur  test  results,  and  each  7-day 
average  compliance  determination  must 
be  maintained  by  the  owner  or  operator 
of  the  affected  facility  and  be  available 
for  inspection  by  EPA  for  2  years.  In 
addition,  the  standards  require  refinen 
to  submit  notification  and  compliance 
reports  in  accordance  with  the  General 
Provisions  (40  C7R  part  ea  subpart  A). 

The  promulgated  standards  would 
also  amend  tlM  standards  in  Sulqpart  J 
for  fuel  gas  combustion  devices  by 
deleting  an  incorrect  duiriicatiao  of  die 
definition  of  excess  emissions  of  80^ 
i.e.,  deleting  40  CFR  eai06(eK4). 

n.  EnviraanieBtd  ImpeGts 

The  promulgated  standards  are  based 
on  the  application  of  BDT  to  control 
FCCU  SOx  emissions.  The  EPA 
determined,  considering  costs, 
environmental  energy,  and  aon-alr 
quality  hMlth  impacts  that  scrubben 
effectively  control  FCCU  SOs  emissions 
and  are  EOT.  However,  refinen  may 
also  use  SOx  redactiaa  catalysts, 
naturally  occurring  low  aulfvFCCU 
feedstodcs.  or  hydrotreated  FCCU 
feedstocks  to  meet  diese  standards. 

To  estimete  die  bapects  of  die 
promulgated  standards.  EPA  projected 
that  17  nendy  WMtructed.  modified,  and 
reoonstmcted  FCCU  regmentcrs  woold 
be  afiiscted  by  die  stendards  diving  die 
first  5  yeen  after  die  effective  date  of 
die  standards.  Assuming  diet  scrubbing 
systema  are  need  at  all  affected  fadUtiee 
proceesing  feedstocks  contelnlng  greeter 
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Information  for  Proposed  Standards," 
EPA-450/3-82-013a. 

VL  PobUc  Partidpatlon 

Prior  to  proposal  of  the  standards, 
interested  parties  were  advised  by 
public  notice  in  Ae  Federal  Register  (46 
PR  SSOOa  November  5, 1981)  of  a 
meeting  of  the  National  Air  Polhition 
Control  Techniques  Advisory 
Committee  to  discuss  the  standards  for 
FCCU  regennators  recommended  for 
proposal.  This  meeting  was  held  on 
December  1, 1981.  The  meeting  was 
open  to  the  public  and  each  attendee 
was  given  an  oppwtunity  to  comment  on 
the  standards  recommended  for 
proposal. 

Ine  proposed  standards  were 
published  in  tfie  Federal  Register  on 
lanuary  17. 1964  (49  FR  2058).  The 
preamble  to  die  proposed  standards 
described  die  availability  of  the  BID. 
"Sulfur  Oxides  Emissions  firom  Fluid 
Catalytic  Cracking  Unit  Regenerators- 
Background  Information  for  ftoposed 
Standards,"  EPA-450/3-82-0I3a.  which 
described  in  detail  the  regulatory 
alternatives  considered  and  the  impacts 
of  those  alternatives.  Public  comments 
were  solicited  at  the  time  of  proposal 
and  copies  of  the  proposal  BID  were 
distributed  to  interested  parties.  T^e 
Agency  published  a  revised  proposal  in 
the  Federal  Registar  on  November  8. 
1965  (50  FR  46464).  Public  comments  on 
the  revised  proposal  were  solicited  at 
the  time  of  dieir  proposal  and  copies  of 
the  revised  proposal  were  distributed  to 
interested  parties. 

The  public  was  also  given  the 
opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  standards  in  accordance 
with  section  907(d)(6)  of  die  Clean  Air 
Act  No  one  requested  a  public  hearing, 
so  a  public  hearing  was  not  held. 

The  original  public  comment  period 
was  from  January  17  to  April  3, 1984. 
This  comment  period  was  reopened  on 
November  8. 1985,  and  extended  througji 
December  9, 1965,  in  order  to  aUow 
interested  parties  to  comment 
specifically  on  die  im>posed  revisions.  A 
total  of  30  comment  letters  were 
received  The  comments  have  been 
carefully  considered  and  wdiere 
determined  to  be  appropriate  by  the 
Administrator,  dianges  have  been  made 
in  the  proposed  standards. 

Vn.  Significant  Comments  and  Changes 
to  the  Propoeed  Standards 

Comments  on  the  proposed  standards 
were  received  from  industry.  State  and 
local  air  pollution  contrd  agencies, 
trade  associations,  a  private  individual, 
and  the  Office  of  Management  and 
Budget  (0MB).  A  detailed  discussion  of 


these  comments  and  reepooses  can  be 
found  in  the  pranulgetion  BID,  wdiieh  is 
referred  to  in  the  AOOMnn  section 
of  this  preamble.  The  summary  td 
comments  and  responses  in  the  BID 
swve  as  the  basis  for  the  revisions  that 
have  been  made  to  the  standards 
between  {Hxiposal  and  promulgation. 
The  major  comments  and  responses  are 
summarized  in  this  preamble.  Most  of 
the  comment  letten  contahied  multiple 
comments.  The  comments  have  been 
divided  into  the  following  areas:  The 
Standards,  Ccmtrol  Tedmol<^ies  end 
Economic  Impacts,  Compliance  Testing 
and  Monitoring,  Conqiliance,  and 
Modification/  Reconstruction. 

The  Standards 

Applicability 

Comment  (Regulated  Pollutant):  In  the 
revised  proposed  standards  (50  FR 
46464).  die  Agency  proposed  to  change 
the  r^pilated  pollutant  from  SOx  to  SOb 
for  the  standard  with  add-^n  controls, 
but  keep  SOi  as  die  regulated  pollutant 
for  the  standard  without  add-on 
controls.  Commoits  were  received  only 
on  SOx  as  die  regulated  pollutant  for  the 
standard  without  add-on  controls. 

Several  commoiten  suggested  that 
EPA  use  SOk  rather  dian  SOx  a*  die 
regulated  pollutant  for  die  standard  for 
SOx  reduction  catalysts.  Among  the 
arguments  presented  by  the  commenten 
were  that:  (1)  Emerging  SOx  reduction 
catalyst  data  indicate  tbuat  sulfur 
trioxide  (SOb)  is  unaffected  by  the 
catalysts;  (2)  preliminary  data 
previously  submitted  to  EPA  from 
several  SOx  reduction  catalyst  trials  at 
one  of  their  refineries  generally  indicate 
only  an  insignificant  amount  of  SOk  in 
the  SOx  emissions;  (3)  using  SQi  as  the 
regulated  pollutant  enables  the  same 
monitoring  technique  (inoven  SOk 
monitors)  to  be  used  as  for  add-on 
scrubber  technology,  resulting  in  cost 
savings  and  sample  consistency  and 
reliability:  and  (4)  other  refinery  sources 
are  only  regulated  for  SOk  and  EPA 
usually  regulates  only  SOk. 

R^ponae:  The  Agoicy  has  considered 
the  aiguments  presented  by  the 
commenten  and  reviewed  the  data 
available  on  the  compositioa  of  SOx 
when  using  SOx  reduction  catalysts. 
After  this  review,  the  Agency  still 
believes  that  the  most  appropriate 
regulated  pollutant  for  SOx  reduction 
catalysts  is  SOx.  not  SOk. 

The  Agency  recontacted  SOx 
reduction  catalyst  vendon  to  nview  the 
mechanism  by  which  SOx  reduction 
catalysts  reduce  total  SOx  emissions. 
The  SOx  reduction  catalyst  vendon 
indicate  that  SOx  reduction  catalysts 
preferentially  remove  SOk,  forming  a 


metal  sulfate  compound  that  is  mud 
more  stable  dian  die  metal  sulfite 
compound  formed  when  the  80k  reacts 
widi  the  catalyst  As  the  SOx  reduction 
catalyst  picks  up  mora  and  mora  80k, 
die  equilibrium  balance  is  disturbed  To 
regain  equilibrium,  mne  SOk  becomes 
SOb.  If  die  rate  of  SOk  to  SOk  is  less  dian 
the  rate  of  metal  sulfate  formation  (SOb 
plus  metal  oxide),  dien  the  SOb 
porcentage  in  die  FCCU  emissions  will 
decrease.  If  die  SOk  to  SOb  rate  is  faster 
than  the  metal  sulfate  formation  rate, 
then  die  ratio  of  80k  to  80b  will  remain 
the  same.  In  order  for  the  percentage  of 
SOt  to  increase,  other  operating 
parameten  of  the  regenerator  would 
have  to  change  in  order  to  change  die 
thermodynamic  equilibrium.  To  ensure 
maximum  SOx  removal  efficiency,  the 
owner  or  opoator  would  likely  (qierate 
a  regenerator,  to  the  extent  possible,  in 
such  a  manner  that  the  SOk  to  SOb  rate 
is  not  limiting;  that  is.  create  conditions 
within  the  regenerator  that  faicrease  the 
SOi  percentage. 

The  Agency  again  reviewed  die  data 
on  the  SOk/SOk  ratio  in  regenerator 
emissions,  indnding  diet  most  recendy 
submitted  by  Mveral  commenten.  The 
Agency  requemed  in  die  revised 
proposal  diat  any  data  diat  were 
available  on  diis  be  sabmitted  Very 
little  data  wen  submitted  The  data 
base,  therefore,  remains  very  limited 
and  inconclusive.  The  mon  recent  data 
generally  tend  to  have  a  lower 
percentage  of  SOk  than  the  earlier  data. 
Some  of  the  recent  data  still  suggest, 
however,  that  then  is  a  potential  lot 
laige  amounte  of  SOb  to  be  emitted 
which  would  be  undetected  by  a 
standard  using  SOk  as  the  regulated 
pollutant  Tims,  regulating  SOk  only  will 
not  necessarily  reflect  the  potential 
control  of  SOx  that  can  be  obtained  by 
SOx  reduction  catalysts. 

The  Agency  requested  but  did  not 
receive,  data  on  the  possibility  that  die 
plume  opacity  standard  for  FCCU's  may 
help  limit  the  emissions  of  SOb.  Plume 
opacity  is  affected  by  the  condensation 
of  SOk  and  to  the  extent  diis 
condensation  affecte  die  ability  of  a 
source  to  ccoqily  with  die  opacity 
standard  it  may  also  help  limit  &e 
emissions  of  SOb.  If  sufficient  data  had 
been  pnsented  the  Agency  would  have 
considered  changing  £e  regulated 
pollutant  for  FCCU's  widiout  add-on 
controls  from  SOx  to  SOk  so  that  SOk 
CEMS's  could  be  used  for  compliance 
determinations. 

The  argumento  relating  to  the 
advantages  of  SOi  monitoring  are 
outwei^^ed  by  the  need  for  an  SOx 
standard  for  dw  reasons  described 
above.  The  fact  diat  odier  nSxnery 
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■ourcM  atB.  only  regulatedfbc  SQh  shecU. 
no  ligbt  an.wEei&ecan.Sa»itandanl  it, 
apBEopriatafbt  tfiikaouniBi. 

Cbnunant  (Af^ctedEdcilUxU^  Sevaral: 
commanlers  stated*  thaLtfijB.dasig^iatiaa 
of  tha  affected  facility  AouUB» 
broadaned'to  {nsluda  tHa  entire  EOCU, 
and' that  thedaflnitfoaor'freab  fgedT 
shouEibe  dkrifiad: 

Rbsponaet  XL  proDosaL  tBa  affected* 
facility  waadhsigMtaJaa  eacfi. 
indhriduaTFCCirEegeneratoE  and' air 
blowec  Tlie  ratfbnalk  fbr  this  seliection 
of  the- affected  bdllty  waa  presented  in 
the  preamble  to  thepniposed'standards 
(49^PR  20001:  Avstatedin  the  preamblcr 
SOx  are  generated  in  and  emitted  horn 
the  FGCUregpnentDr.  The  designation 
of  thrngeneratoc  of  each  FCCU  as  the 
affected'ftcflityijalller  titan  the  entlie 
FCCU!  MQuhf  feadto  bitng^ns 
repiacenenfeiuii^iueut  under  these 
standaidh  auuuer  and  thai;  would' 
adhere  tir  the  pmpow  or  sectluu  m*  oT 
theCfesn'Afr  ActL 

Ine BfA aiiUUpates  that len,  iiany^ 
PCClTs  utilizing  multiple  legeumatuia. 
wiirbB'BOBM*sub)evt  tiV'tBese  standards' 
over  the-nextV  jreers.  nowvret; 
identiQfihg  tauM  PGGlTregeiieiutui  ar 
the  Effected  facility  fbrraxiiM^e 
regenerator  configure  ttonv  i  s 
unreasonabiis}  IFoiil^  one  regenerator  in 
a  multlpkr  I  egei'iei  atui  cuuf!guretioB 
were  to  become  subjeet'to  thv 
standieds^  it  woiddbe-iinpeBeibie^iir 
soavmuldphr  i  uguum  utopdfaetiHy 
arrangement*  to  iealkt*  and  measure  the- 
SOrtAwCeuPoTthv  SNfiaust'gasuB  fiuia- 
the  afftetudivgeuuiatuii  Piirtheiiuuiei 
because-tfaa  ra&rarwodd  wanf  t» 
minimise  thvcoeVanddovrntiine  for 
nvampinyworttoB  the  unit;  it  ir 
unlikely  that  onljr  aavregenerator  iir  a- 
mult^le  regeuw  atOrconfrgaretioH 
would  &«  modified  or  raeonitnicted> 
withontdn  othersi  Thcrefoiv;  the* 
affected  facility  is  now  dWhied  Xa- 
includit  all  tBgmpmtnra  serviny^an- 
FCCU  reactor 

feed"  speeificaUji  warhidHd  those; 
petroleum  darlva  tivev  recydediwlhiic 
the  FCCU.  To  eBsumthat.ajvfinar 
would  not dnnunvent.tfaft  feed anl&r 
cutoff  by  adding  low-edfurcantBot 
recycle  Cram,  tha  fractianatcx  and  gsa. 
recoverji  unit;  Q>A  hae  SMsedthe: 
defimtlaito£"h!eyi  feed"  in  the 
regulation.  The-reviasd  definition: 
specifically  identifiee  petroleont 
derivaUveftfroBbtfaaFCCU;  fractibnator.. 
and  gae-racawery  unit  ae  raoyde;  and! 
thus  excludes  them  from  thftdeflnitiQa- 
of"&«shfead«" 

CommtaLtRQGfARX  UidtMfi  Qae' 
commenter  stated  that,  the propoaad) 
standards  should  wil  apBljUp  RGC 
process  OS  AAXuDilaMbMBBaff!thrRC& 


unit  is  dasisiad  to  procesa  reaiduat 
feedatodes,  and  the* ART  unit  iaa 
feedataGkupsadJDg.unit^  and;  tboefonr. 
these  unit»  are  not  FCClTai 

RespfnaarTo  upgpradfrnaidiiali 
feedatoeka  andtaincreaas  gasolinsaKl: 
middle  distillatfr  product  yields,  new 
procesaes  tennedUOC.  whickindndaB 
RCG.  and  ART  are  being  installed:  afr 
refinarieflk-The  HOG  unita  an  FCCLTa. 
that  proceaa  residial  and  othes  beanry  oii 
feedstocks*  Aft  in»  caaveBtiovaLFGCIJL 
emission*  occur  aaiarresultol  catalyal. 
regeneratioai  Sulftu  oxide  emisaioBS 
may,  in  fact  be geeater  froBrHOConitac 
than  from  other  FCGLTa  beeaoas  HOC 
feedstocks  have  a  higher  cokvmdcB  rets 
than  gas  oil  feeds  and  a  greater  portion 
of  the  sulfur  in  HOC  feedstocks  forms 
coke  than  that  in  gas  oil  feedatllia 
EPA's  analy8is>o6SOx.emisaions.  control 
costs,  and  cost  effectiveness  lot  HOC 
unita  showed  that  theproposad. 
standards  fbaECCCrs  aretadUevaiile. 
andaffiidable  foe  HOC  units*.TBa. 
resuTta  ofthis  analyais.were  presented 
in  Appendix  E'orthB.prapaaaLBID: 

Emissions*  °"ii|ai'iri  oantioL  and 
control  costs  for  the  ART  process  were 
further  evaluated  by  SAk  the: 
di^erences  stated  by  the  comnwntet 
between  an  ART  unit  and  an  ECGU  doB 
exiftt^Tha  ART  piocesa  does  not  employ 
a  catalyst,  but rathecuaefraa  inert 
microapheric  contact  material  that 
collects  coataminantst.  tha  (d)jcctive  of- 
the  ART  pcoeesa  Isi  feedstock  tipgadin^ 
not  processing;  and  soma  ol  the 
operating  conditiona  may- vary- 
significantly. 

NeverthalesR  impartait  aimilaiitiea'inr 
regenetaior  cnnli|uratioa»  optf  e^on. 
and  emis8ian»  exist  that  wairant  thsr 
regulation. ot  an  ART  unit  undec  th*! 
FCCU  new  soarca  perfannance- 
8tandardj-(NSPS).  For  bath  arnART  unit 
and  a  conventional  ECCU»  regeneraiioa- 
is  performed  to  bum  off  coke  from  tfas 
catalyst  or  contact  material,  thereby 
restoring  it  for  reasein  the  unit  Opacity 
and  emissions- oLCO,  SO^and- 
particulate  from  an  ART  unit 
regenerator  during  normal  opetatioB  aiB. 
expected  to  be  v^  thin  the  range  of 
emissionafrooKalL  typeftof  FCCU 
regeneratorsi  inchiding  those  from  HOC 
units.  The  EPA  evaluated  control 
feasibility  and  coat  foi  ai  ART  unit 
based  on  reported  emiaatonKand 
determined  that  contrd  of  an  ART  unit 
by  a  scrubber  was  applicable  and  had  ■ 
reasonable  oost^  Basedoa  a  scmbber 
SOLefliciency  of  90  percent- the 
scrubber  coat  effscttvenesBCBlcnlatBd! 
for  the  ART  unit  Is.bekxwi  tfaBcsnge  o£ 
cost  efEecdveoeaaexpectadCarBCCtrst 
In  addition^  castBtacoatrotGCk 
emissions^  i£  necaaaary;  .andparticnlalB! 


emisaionBazBestimatetfcttrbe: 
reasonable. 

The  similarity  in.eBiisaiona.frQm.thB 
regenerator  and  the  availability  of 
control  equipment  a^a  reesenafaiiB  cost* 
indicatathat  Ae^ARTrndt  regenerator 
cairmeettfiBFCdJ'afeandards-.  The  fects 
that  the  objective  oftheARTpnicesa  is 
different  dran  diat  of  the  PCCI5  and  that 
the  material  being  regeneratedTrnota- 
catriyst  an  uu  t  siguKTcui'it  reasuiis*  tic 
support  thBcontentian  thataicAin'  unit 
shouldnotbesabfeet  to  the  PCCIT 
NSPS.  TlierefoBi.thB&iaLatBndsrdr 
require,  ar  proposed^  t&atan  ART  unit 
HOC  unit  oranyotHer  similar  type  of 
fluidized  bed  treatment-unit  regenerator 
achieve  the  FCCU  particulate,  opadtj^ 
CO,  and  SOx.  standards. 

Format  a£tlleStandlBd» 

Coi7m7En£:SibverBl'cannnenten  stated 
that  EPAsftouTd  establlsLa  single  SC^ 
standard  fbrFCQTr  because  it  would 
allow  rettuHM  the  opttbns  and  flexibility 
of  determining  the  mostcostreffectivB 
method  ofmsetlng.tAatlimitandit 
would  comply  with  Section  nithrof^dia: 
Clfean  Air  Act  whicH  implies  that  the 
Administrator  should  prescribe  a< 
performance  standiardrather  than  a. 
work  practice  or  equtpment  standianL 
where  feasible:  to- da  sa 

ResBoaae:.  Td  devaToASOK  emiaaiaB 
standards  for  FCCLTa.  EPA  evaloatad  aU. 
availafile.  tpnBnJTiiPa  fftr  ra?i''*''"H«"g 
FCGirSQ&  eaiiMinna.  Upna  thorough; 
consideraHon  of  theBV«ihhility,.SOa 
emission  reduction  capability,  and 
impacts  associated  with  each-ofthasBt 
techniq^esr  EPA  determined  that 
scrubbing  systems  efiectiyely  control 
SOx.  emissiona-from  all  types  oi  FCCU- 
applicationA  and  represent  KIT  foe 
FCCU  SOa  and  SG^  amissions. 

The  percent  reduction  format  wa» 
select^  beeausB  it  beat  reflecta  tlm 
performancB  of  addr«R  controla  for  all 
expected  feed  sulfur lBvdft.Tlii»i» 
conufrtentwith  section  ltI(.B)(l)i  which- 
require*  that  tfaerstaadard  reflect 
application  of  EOT. 

Howevo;  for  man|r  FCCU. 
applicatioaa,  SOscOBissiaBacan  be 
reduced  effectively  aBdcoBtimiou^- 
without  thauseroEaddkanzoonltds  ThiB 
can  be: achieved  by  asing  SO|.rednctian 
catalyate  oc  Ibw  salfiu  FCCU  feedstockK 
obtained  by  either hydrottfartinghi^ 
sulfur  feedstocks  or  processing  naturallyi^ 
occurring  low  sulfiir  crude  oils.  Althou^ 
these  techniques  may  be  less  effectfve  at 
redudng  SOr  emisaioa*  t&av  screbbere- 
for  some  PCCUappUcationSr  they  have- 
lower  costa^andsanllarnonHdr 
envizauDentaLimpactB  thoB  astubbeie. 
The  EPAjod^edtfiBfitiBreusMBBBfe  to^ 
giv»u|Monv  eBie8i«&  radhcttoB  by 
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establishing  a  standard  wittiout  add-on 
controls  tai  ictui  ii  for  the  other  benefits 
afforded  by  using  SOx  redaction 
catalysts,  hydbotreating,  or  low  sulfur 
feedstocks  insteed  of  scrubben. 
Therefore,  EPA  has  established 
alternetive  standards  for  the  sources 
that  can  effectively  and  continuously 
reduce  SOx  emissions  without  tiie  use  of 
edd-on  controls.  If  a  refiner  believes 
thet  Bsfaig  SOx  reduction  catalysts, 
hydrolreating.  or  lowtoffur  feedstocks 
for  his  peiticoler  FCCU  epplicetion  wIO 
not  ackieve  ttte  standard  wittiont  add-on 
controls,  then  die  refiner  can  stiD  install 
and  operate  an  add^m  control  device 
that  achieves  90  percent  reduction  of 
SOi  emissions. 

llie  standards  are  petf  oimence 
standards  and  are  consistent  with 
section  111  of  the  Clean  Air  Act  Neither 
the  add-on  oootnd  standard  nor  the 
standard  Cor  FOCUs  widioat  addoi 
controls  specifies  the  type  of  controls 
that  nuist  be  ttsed  or  cxacUy  how  the 
controls  are  to  be  operated  to  achieve 
the  standard. 

One  coramentw  noted  that  by  partial 
scrabbuig  of  the  FCCU  regeoKator 
exhaust  gases,  the  nnission  levd 
represented  by  the  standard  for  FCCU's 
without  add-on  controls  could  be 
achieved  for  some  FCCU  applications. 
HoweveZi  die  90  percent  standard  is 
Intended  to  refled  die  capability  of 
scrubbers,  whidi  can  addeve  90  percent 
control  of  the  entire  exhaust  stream.  A 

relaxation  of  the  standard  to  0.8  kg  80k/ 
1,000  kg  ooke  bum-off  would  cauae  it  to 
no  lon^  relied  the  capability  of 
scrabbers. 

Gomment- Commenters  questioned  the 
coke  burn-off  format  proposed  by  EPA 
for  the  standard  for  FCCU's  without 
add-on  controls.  They  noted  that  the 
coke  bum-off  format  does  not  allow  for 
variation  hi  coke  sulfur  omtent  and  will 
discourage  process  hnpiovements.They 
ststed  that  EPA.  should  consider  a 

Srcent  reduction  format  and  a  format  in 
ograms  of  SOx  per  thousand  barrels 
of  feed 

Response:  Based  on  a  sensitivity 
analysis  presented  in  Appendix  F  of  the 
proposal  BID,  EPA  conduded  that  the 
colre  bum-off  format  relates  -well  to 
normal  fluctuations  in  SOx  emissions 
from  FCCU's  processfaig  a  variety  of 
feeds.  This  is  because  SQx  emissions 
are  related  directly  to  fee  coke  lolfar 
content  Normally,  FCCU's  are  operated 
to  limit  die  amount  of  coke  that  can  be 
bumed  off  in  die  regenerator,  ftocess 
improvements  diet  reduce  the  coke 
mdie  rate  are  made  to  allow  the  refiner 
to  process  more  fieed  thron{^  the  tndt 
until  &e  unit  is  egain  limitra  infee 
amount  of  coke  H  cen  bum  t&  An 
example  of  a  process  haproveDent  that 


results  in  reduced  coke  makeis  Ugh 
temperature  regeneration  (HTR).  llie 
initial  result  of  HTR  would  be  reduced 
SOx  emissions  from  FCCU's  on  a  mass 
basis.  However,  SOx  emissions  in  terms 
of  coke  fami-off  %rouId  remain  the  same 
be  cense  90x  emissions  ere  related  to 
the  sulfur  on  coke.  Thus,  the  refiner 
could  increese  throo^ipnt  vndl  the  mit 
is  again  coke  bom-cm  limited  and  still 
be  within  the  stsndeid  even  thou^ 
emissions  would  faicRsse.  This  formet 
offen  9<eeter  refining  flexibility  dien  a 
mass  mSOx  per  unit  of  feed  bests.  The 
conunentera  provided  no  new 
information  to  refete  this  condndon. 

A  sUdtaig  scale  format  that  allows  for 
venation  in  ooke  sulfiir  oontent  would 
be  difficult  to  enforce  becanse  fee  tnlfiff 
content  of  fee  ooke  on  cetalyat  Is  not 
readily  obtainable.  For  this  reeson,  EPA 
considan  a  sliding  scale  format 
unreasonable. 

The  EPA  considered  a  percent 
reducfloB  fonnat  for  die  standard  for 
FCCU's  without  add-on  oootnls,  but 
rejeded  it  because  of  conqiliance 
considerations.  Wife  SOx  redoction 
cataii^ts,  there  is  no  nnoaatrolled  or 
inlet  SQx  ooooentratton  to  neesure. 
Thus,  it  vnnM  be  impoedUe  to 
determine  through  stack  testing  fee 
percent  reduction  bdng  achieved  by  die 
catalysts.  An  altenadve  method  would 
be  to  estim^e  the  pncent  reduction 
achieved  by  SOx  reductton  catalysts 
using  EPA's  coneladon  of  feed  aulfor 
wife  SOx  emissions.  However.  EPA's 
coirelatian  represents  an  average  for  all 
FCCU's  and  feedstocks.  While  fee 
correlation  ia  usefid  for  analydng  the 
overall  impad  of  the  standards,  inlet 
SOx  concentrationa  may  be  lower  or 
higher  fean  the  levd  predicted  by  the 
coirebtioa  for  a  qiedficFCCU  aiad 
feedstock.  Tluis,  the  correlation  cannot 
be  used  ona  case^-caae  basis.  Hie 
cost  to  develop  a  separate  correlation 
for  each  Te^dstock  md  FCCU  affected 
by  fee  standards  is  unreasonable. 
Becanse  feere  is  not  a  practical  method 
for  determining  fee  SOx  iofet 
concentration  when  using  SOx  redaction 
catalysts.  EPA  did  not  adect  a  percent 
reduction  fonnat 

The  EPA  considen  the  coke  bum-off 
format  reasonable  because  of  ite  dired 
relationship  to  the  sulfiir-on-coke 
relationship.  The  coke  bum-off  format  is 
identical  to  the  format  selected  for  the 
NSPS  particulate  standard:  the  coke 
bum-off  rate  can  be  recorded 
reasonably  and  would  be  readily 
available. 

Level  of  Standards 

Contment  (Without  Add-On  Controls): 
Many  commenters  stated  that  fee 
standard  for  FCCU's  wifeout  add-on 


controls  diould  be  set  Bits  kg  SOx/ 
IJOOO  kg  coke  bom-oB  because  tO 
percent  ndttdions  by  SQx  ledadka 
catenate  are  not  suppoHsd  by  the 
limited  commercial  tests  dted  by  EPA. 
Also,  a  IS  kg  SOx/UXX)  kg  coke  biBB-off 
emission  liidt  would  allow  Biora 
refinen  to  use  the  cetalysts  rafeer  diBB 
add-on  controla.  Tbe  cranmentew 
believe  diat  SOx  reduction  catalysto  are 
fee  ooly  ooat-ef^^ve  and 
environmentally  acceptable  control 
alternative.  One  commenter  steted  thet 
fee  endsdon  reaction  required  by  fee 
standard  for  FOCUa  widioat  add-on 
controls  is  essentially  eqdvalent  to  fee 
level  of  control  req«h«d  by  the  Texas 
Air  Control  Board  (TACB)  to  control 
FCCU  SOx  emissions. 

Response:  Ibe  EPA  disagrees  wife  die 
comment  feat  SOx  reduction  catalystB 
are  fee  only  cod-effective  end 
environmentally  acceptable  control 
alternative.  Tbe  EPA  determined, 
considering  coste,  environmentel, 
energy,  and  non-air  quality  heakh 
impads^feat  scrubben  effectively 
control  FCCU  SQx  wnisainns  and  an 
BDT.  Farfeermore.  as  an  alternative  to 
using  SOx  reduction  catalysts,  refinen 
may  use  hydrotreating  or  low  sdiw 
feedstockrto  adiieve  compliance  wife 
fee  9.6  kg  SOx/UXX)  kg  coke  burn-off 
level 

The  level  of  fee  standard  (U  kg  SOx/ 
1,000 1«  cdce  bnm-ofl)  was  aelectod  to 
allow  refinen  flexfeility  to  nae  SQx 
redaction  catalyste  with  bed  coirantly 
available  performance,  and  to 
encourage  die  further  deveiuiiiueut  of 
fee  catalyd  tedmology.  For  many 
feedatoeka.  eqiedally  dioee  wife  lower 
sulfur  content  the  endsdon  reduction 
needed  to  BcUeve  the  level  of  the 
standard  ia  less  dian  80  percent  For 
example,  a  feedstock  wife  0  J  wei^ 
percent  sulfur  would  need 
approxtmatdy  50  percent  reduction  to 
SC^  emisdons  to  eddeve  tbe  level  of 
fee  standard  In  reaponse  to  fee 
comments,  EPA  contaded  a  nnmber  of 
conqianies  known  to  be  devdoping  SOx 
reduction  cetalysts  to  reqned  updated 
informetion  on  fee  perfomience  and 
avaflability  of  devdopmental  SOx 
reduction  catalysto.  Based  on  a  survey 
of  SOx  reduction  catalyst  developers, 
current  commerdd  SOx  reduction 
catalyst  test  data  have  bemreported  by 
fee  developen  to  reduce  FOCU  SOx 
emissions  by  65  to  75  percent  The  ted 
data  reporteid  by  fee  devebpen  tpm  a 
wide  range  of  catalyst  perfbnnance: 
some  date  pointo  show  catalyst 
performance  as  high  as  90  percent  Aa 
fee  technology  continues  to  devdop, 
refinen  wID  be  able  to  use  die  cetalyst 
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technology  to  achieve  the  standard  for  a 
greater  range  of  feedstocks. 

Based  on  the  results  of  SOx  reduction 
catalyst  tests,  EPA  believes  tiie  level  of 
the  standard  for  FCClTs  without  add-on 
controls  is  reasonable.  The 
determination  of  the  level  of  this 
standard  included  consideration  of  the 
benefits  of  SOs  reduction  catalysts  and 
the  inorease  in  SOs  emissions  compared 
to  the  BDT  of  scrubbing.  Because  the 
primary  purpose  of  the  standards  is  to 
reduce  future  FCCU  SOs  emissions,  and 
scrubbers  can  achieve  cost-effective 
emission  reductions,  EPA  concluded 
that  it  is  not  reasonable  to  further 
increase  allowable  emissions  by  raising 
the  level  of  the  standard.  Should  a 
refiner  find  that  SOx  reduction  catalysts 
will  not  reduce  emissions  sufficiently  to 
achieve  the  9.8  kg  SOx/l.000  kg  coke 
bum-off  level,  the  refiner  still  has  the 
flexibility  to  use  hydrotreating  alone  or 
in  combination  with  SOx  reduction 
catalysts,  to  choose  a  lower  sulfur 
content  feedstock,  or  to  install  a 
scrubber. 

Comment  (Feed  Sulfur  Cutoff):  Two 
coDunenters  stated  that  an  arbitrary 
feed  sulfur  cutoff  of  0.30  weight  percent 
sulfur  is  too  restrictive,  suggesting  that  a 
feed  sulfur  cutoff  equivalent  to  9.8  kg 
SOx/1.000  kg  coke  bum-off  be 
established  by  developing  a  correlation 
between  feed  sulfur  content  and  SOx 
production  based  on  test  data. 

Response:  The  selection  of  the  feed 
sulfur  cutoff  level  of  0.30  weight  percent 
was  not  arbitrary.  As  was  discussed  in 
the  preamble  to  the  proposed  standards, 
the  feed  sulfur  cutoff  level  was  selected 
based  on  consideration  of  the  costs  for 
application  of  scrubbers  to  control  SOx 
emissions  from  PCCU's  processing  low 
sulfur  feedstocks,  and  the  feedstock 
sulfur  levels  refiners  are  expected  to  be 
processing  if  they  elect  to  use  naturally 
occurring  low  sulfur  feed  or  to 
faydrotreat  high  sulfur  feeds. 

A  correlation  between  FCCU  feed 
sulfur  content  and  SOx  emissions  is 
presented  on  p.  3-18  of  the  proposal  BID. 
The  correlation  is  based  on  test  data  for 
a  large  number  of  FCClTs  and  feedstock 
types.  Based  on  this  correlation,  an 
FCCU  SOx  emission  level  of  0.8  kg  SOx/ 
1,000  kg  coke  biun-off  corresponds  to  a 
feed  sdfur  level  of  approximately  0.3 
weight  percent.  Thus,  the  feed  sulfur 
cutoff  level  established  by  EPA  is 
approximately  equivalent  to  the 
standard  for  FCCU's  without  add-on 
controls. 

Averaging  Times 

Comment  Commenters  stated  that  the 
averaging  time  for  the  standards  should 
be  increased.  Several  commenters 
suggested  a  7-day  averaging  period  for 


compliance  because  it  would  be 
consistent  with  the  averaging  time  for 
the  feed  sulfur  cutoff:  no  process 
variables  could  be  adjasted  in  a  3-hour 
period  to  regulate  SOi  emissions  when 
using  SOx  reduction  catalysts;  and  7 
days  would  accotmt  for  variation  In  SOi 
inlet  concentrations  to  the  control 
device  whereas  3  hours  would  not. 

Response:  After  assessing  the  long- 
term  variability  by  statistically 
analyzing  in  a  times  series  analysis  of 
the  continuous  SOi  mmitoring  data 
from  an  EPA  study  of  •  sodium  scrubber 
applied  to  an  FCCU.  the  EPA  agrees  that 
the  averaging  time  for  compliance  with 
the  standards  for  FCCU's  with  and 
without  add-on  contnds  should  be 
lengthened.  The  revised  proposed 
standards  included  a  revision  of  the 
compliance  averaging  time  from  3  hours 
to  7  days.  Six  commenters  agreed  with 
EPA's  revision.  No  commenters 
disagreed. 

Comment  Two  commenters  stated 
that  the  averaging  period  for  the  feed 
sulfur  cutoff  should  be  a  SOnday  rolling 
average  period.  The  use  of  the  30-day 
period  would  be  appropriate  because  a 
30-day  rolling  average  period  is  used  for 
the  fossil  fuel-fired  steam  generator 
NSPS. 

Response:  Whenever  practical,  EPA 
determines  NSPS  regulatory 
requirements  on  an  individual  source 
category  basis.  It  is  not  appropriate  to 
use  a  30-day  rolling  average  period  for 
the  FCCU  feed  siilfiir  outoff  standard 
simply  to  copy  the  fossil  fuel-fired  steam 
generator  NSPS.  The  proposed  7-day 
averaging  period  was  selected  by  EPA 
after  careful  consideration  of  a  range  of 
averaging  periods.  A  dally  averaging 
time  was  judged  by  EPA  to  be  too  short 
to  account  for  sampliqg  variability.  Also, 
a  daily  averaging  time  would  constrain 
a  refiner's  flexibility  in  blending 
different  types  of  fee(btocks  for 
processing  in  the  IPCCU.  A  7-day 
averaging  time  wodd  reduce  sampling 
variability  and  increase  refiner 
flexibility  in  selecting  the  FCCU 
feedstock  mix.  Howevier,  increasing  the 
averaging  time  beyond  a  7-day  period 
would  allow  feedstocks  with  sulfur 
contents  significanfly^ater  than  0.30 
weight  percent  to  be  processed  in  the 
FCCU  during  a  portion  of  the  sampling 
period.  Consequently,  a  refiner  would  be 
able  to  process  high  salfur  feedstocks 
without  having  to  use  any  SOx  controls. 
This  would  be  inconsistent  with  the 
intent  of  the  standards  to  apply  BOT  to 
control  emissions  fit)a  the  regenerator 
of  FCCU's  processing  feedstocks  with 
more  than  0.3  weight  percent  sulfur. 
Therefore,  EPA  selected  the  7-day 
averaging  period  to  al|ow  reasonable 


flexibility  to  the  refiner  fo|  processing 
different  sulfur  content  feedstocks. 

Control  Technologies  and  Economic 
Impacts 

SOx  Scrubbers 

Comment  (Performance):  Some 
commenters  challenged  EPA's 
assessment  of  the  performance  of 
scrubbers  as  applied  to  PCCU's.  These 
commenters  expressed  the  opinion  that 
scrubbers  should  not  be  considered  BDT 
because  they  are  not  demonstrated  on 
high  sulfur  feeds  and  have  poor 
operability.  Another  comaenter 
supported  EPA's  statements  that 
scrubbers  can  achieve  90  percent 
reductions  in  SOi  emissions  over  the 
expected  range  of  inlet  SQi 
concentrations. 

Response:  Scrabber  SOx  control  is  a 
function  of  the  scrubbing  Iquor  sotbent 
and  good  contact  between  tibe  SOx- 
containing  flue  gas  and  the  scrubbing 
liquor.  Based  on  engineering  Judgment, 
scrubbers  applied  to  hi^iar  jSOx> 
containing  gas  streams  would  bis 
expected  to  operate  as  wdl  as  tfiose 
scrubbers  applied  to  lower  SOx- 
containing  gas  streams.  However, 
because  scrubbers  have  not  been 
applied  to  PCCU's  processing  high  sulfur 
fe«ls,  none  was  available  for  testing  by 
EPA  to  confirm  scrubber  performance. 
Therefore.  EPA  compared  the 
composition  of  FCCU  exhaust  gaaer  to 
industrial  boiler  flue  gasesto  determine 
if  the  performance  of  sodium  scrubbers 
for  industrial  boilers  is  applicable  to 
FCCU's  processing  high  salfur 
feedstocks.  This  comparison  showed 
that  the  coke  formed  on  the  FCCU 
catalyst  is  a  carbonaceous  material 
similar  to  the  coal  used  in  solid  fiiel- 
fired  industrial  boilers.  The  catalyst 
coke  is  bumed  off  the  catalyst  during 
regeneration  by  adding  air  to  the 
regenerator.  The  regeneration  process  is 
thus  similar  to  the  combustion  processes 
that  take  place  in  boilers.  Given  the 
similarities  between  cata^st  coke  and 
other  solid  fuels,  the  comlfustion  process 
that  takes  place  in  the  FCpU 
regenerator  is  expected  to  yield  exhaust 
gases  that  are  similar  to  those  derived 
from  coal-fired  boilers.  A  comparison 
between  FCCU  regenerator  e^diaust 
gases  and  industrial  boiler  flue  gases 
was  presented  in  Table  4->3  in  the 
proposal  BID.  The  comparison  showed 
that  the  ranges  in  concentration  of  most 
FCCU  regenerator  exhaust  gas 
constituents  (nitrogen  (N^,  oxygen  (Qt), 
carbon  dioxide  (COk).  SO^.  nitrous 
oxides  (NOx))  are  similar  to  the  boiler 
flue  gas  concentrations.  Scrubber 
systems  installed  on  FCCU  regenerators 


systema. 

The. 
FCCU  nssaaeator  oxhaaat 
boiler  fhie  gaaoa  is  &•  poctkadata 
emissions.  Bailar  pacticakte  —w*^ 
are  higher  and  ooaqnsad  priBMitly  of  fly 
aah.  Catalyst  fiaea  compdaa  die 
majority  of  regenetatorpazticHlBta 
emissions.  In  an  indnatiial  hoilar 
appUcatiao.  fly  aahia  typically  '^^''r*9i\ 
upstream  (^a  noa-ventiui  type  yroHwir- 
A  similar  type  (^Boubber  upiBad  to  an 
FOCU  would  require  paitiauate  Gontial 
upstream  from  fte  scrabbet:  Acsording 
to  scrubbw  vendors,  the  partkalatea 
that  pass  throu|^  die  particulate  control 
device  would  not  affect  (he  derign  of  flio 
scrubber  reganfless  of  the  appIlcaU(m. 
This  is  becaixse  cata^  fines  are  no 
more  erosive  dian  fly  ash  and  netdier 
tvpe  ofpartlcnlate  would  interfere  with 
the  scnibbiiig  reaction.  Thus,  the 
difference  in  particulates  frmn  an 
industrial  bofier  and  an  FCCD  are  not 
e)q)ected  to  afEsct  scmbber 
performance. 

n  second,  leas  luipuitant  difiarence  is 
that  hydroeaiben  emissions  from  FGCU 
regenerators  may  be  hitter  than  those 
bom  boflen.  The  tauseute  of 
hydrecaibuus  fa  fteFOCU  gas  stream 
wffi  net  rifect  scrabber  operation  or 
perfomanoa.  Doe  to  the  lew  sohibffity 
of  hydrooBibons  ia  the  aqueoos 
scrubhfag  Mqaer,  the  hydfocartwus  wffl 
not  be  absolved  b«t  vrill  paaa  fluoagh 
the  senfcbor  to  te  atoMsphera.  Otfier 
differaoceo  to  gae  ooBporitfeas  are 
minor  and  are  net  cxpeetad  to  iavytdato 
the  appUcabiBty  of  acnbber  syatens  far 
FCCUngBBeiatora. 

The  simflartltos  is  ikse  gaa  flowiataa 
and  charactaristies  hat  wean  Jadaatrlal 
boilers  aad  PCClf a  and  aaastdenatfaa  of 
their  difhmaaas  tiiinnrrl  tiv  naontoUe 
condiikB  that  fadalilal  boiiar  flodtan 
scrubber  perfbiasaiioe  ia  appfcafala  to 
PCCU's.  Hw  connaeBtler  did  not  pBoaida 
any  iafanMtian  to  show  that 
for  induatitol 
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tFGCUtaiaaMMda.'Ikt 
commaotar  provided  no  data  to  I 
his  dalas  laat  acrubboBS  havo  poor 
operabfltty.  Tluia.  EPA  maitiniias  to 
believe  scrubbers  are  an  effisctive 
control  method  for  ra&King  FCCU  SOx 
emissions. 

Commeat  (Water  Impacts):  Five 
commenters  stated  that  &e  waM 
disposal  aspects  of  the  proposed 
standards  are  more  oomplmc  fliaa  shown 
by  the  analysis  presaatad  In  the 
proposal  BID.  Commmters  stated  that 
inlsnd  refiners  would  not  be  abb  to 
obtain  a  permit  fm  the  discfaaige  of 
waste  liquids  from  sodium  scnd>bars 
and  would  need  to  histall  expansiva 
additionsl  wastewater  treatment 
systems  to  meet  permitted  discfaaige 
levels. 

RssfpuiisO'  iiie  petroleum  refining 
efflueul  gulueuues  (40  CPR  Fart  41^ 
Fadana  Ragirter  tecfanicaBy  apply  to  afl 
wastewater  from  air  polhidon  contrbl 
devices  wkeu  these  wastes  are  treated 
witn  tne  main  rennery  wastewatar  or 
are  oiscnaigeo  &om  tae  main  refinery 
wastewater  treatment  syalem.  Tne  costs 
tor  oH  BeatBent  oi  tiiese  wastes  eve 
acooBBtod  far  onder  die  Fart  419 
regulatioBB.  V  die  suubber  wastes  are 
proeoaoed.  treated,  ordtodniged 
separatriy  from  die  main  refinery 
wastewater  collection,  treatment,  or 
disposal  syatan.  ften  coaabycaae 
detrii  ■janduiis  would  be  made  to 
regulate  them  Howmu,  die  mafor 
polluting  chBactariatic  of  the  tnotod 
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scrubber  applied  to  an  indaatrial 
baa^  a  hk^  salftf  fast  ahow  d 
sodiaa  acnAiaa  can  aeUaws  allaaat 
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manttoaad  similsriHas.  BPA  haa 
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cumariy  BO  Federal 
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bo^  can  stiU  meet  the  I 
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of  suQuu  suuuAjoT'waitas  to  DtaeUsB 
orsaHwatar.  Focdier,  atleartine  oftfaa 
t¥ro  scrubbers  appMed  to  FOCtTs  alnea 
proposal  Misi  iisigas  id  wbuluu  ^ 
However,  soiWiiw  scraMien  hare  1 
used  extenstvely  at  Inland  locations  to 
control  90x  emissions  frmn  Industrie! 
boilers.  Waste  diqiosai  methods  osed 
include  dischaige  to  a  sewer,  disdiaigs 
to  surfsee  water,  eraporattva  pondlngi 
deep- wen  infection,  nid  recycte.  If  e 
r^nerdecte  to  install  a  socfium 
scndiber  bat  cannot  obtain  a  dischaige 
permit,  he  wffl  need  to  use  one  of  these 
disposal  methods.  These  methods  m^ 
be  oosdy  and  have  ttmltad  av^faOI^. 

Hoiwevet.  other  SQx  scnUier  systesBs 
Tiith  minima]  irastmrster  Impartn  are 
wpplinahk  to  FCCU's  at  a  reasondiia 
cost  Theae  include  dual  aOcah  and 
spray  drying  scnifabecs,  a^icfa  have  so 
signifjcant  liquid  uraste  bat  instead 
produce  solid  waste.  There  aza  alao 
Wellmen-Lord  and  dtrato  scrubbers, 
whidi  have  na  significant  Hqutd  waste 
and  prodace  a  sclable  aulhir  p*"^"^ 
These  smihhing  systems  have 
demonstrated  lamoval  efBriandas  of  00 
percent  oa  indastrisl  bofleca.  Due  to  tha 
iimil»!Jties  between  indnstrial  boflac 
and  FCCU  fluagaaas,  diaaaactafabiag 
systems  axe  aiffUcabie  to  FCCU's.  The 


scrabhats  waee  evahiated  hy  EPA  and 
an  judgKi  to  be  Bsasoaahla. 
Altemativaly.  thataflaar  Buy  cheoea  to 
demonatrate  *•**— r"-"^  wMh  the 
standard  tor  FCOTs  ividiout  add^a 
contfola  Iqr  aslBg  IqrdKtiaatlBg  ar  SOb 
rediictiaB  catalfvts.  or  by  coB^lying 
with  tha  fisad  suitor  cutoff  I 
sulfurl 


Canmsnt  (SeM  Wdti»  Imfm  1«i  IWo 

commenters 
assessment  dMt 
would 
sdid  waste 

rIFA 
r« 
felt  diet 
dischsige 
waste 

standard.  Iha 
dMt 


I 

S4ai6       Fwfawl  B«gi«t»  /  Vol  54.  No.  158  /  Thursday.  August  17.  1980  /  Rules  and  Regulatfons 


Reapontesthetodbma  toubbfaig 
■ystems  that  an  catrantly  appltad  to 
FCClTs  contrtrf  both  parttculata 
exnissioDS  as  well  as  SOi  emissionB. 
With  thia  type  of  Krubbar.  an  additional 
particulate  control  device  would  not  be 
required  to  achieve  the  cumnt 
particulate  standard.  Control  of  FCCU 
particulate  cmlaBions  (primarily  cata^ 
fines]  by  a  sodium  scrubber  does  not 
incranentaUy  increase  the  dry  weight  of 
solid  waste  over  control  by  a  dry 
particulate  control  device,  such  as  an 
ESP.  Therefore,  the  amovut  of 
particulate  matter  coQected  by  the 
sodium  scrubbers  are  not  "chargeable" 
to  the  SOx  standards.  However,  solids 
collected  in  a  scrubber  would  be  wet 
and,  thus,  weigh  more  and  encompass  a 
larger  vohune.  It  will  cost  more  to 
transport  and  dispose  solids  collected  in 
a  scrubber  to  a  landfill  than  diy  solids. 
The  bicrease  due  to  the  amount  of  water 
added  to  the  solids  is  "chargeable**  to 
the  SOi  standards  and  is  included  as  a 
solid  waste  cost  (at  $2ai3/Mg)  in  the 
analysis  of  sodium  scrubber  costs.  In 
addition,  a  "liquid  waste"  disposal  cost 
was  added  as  a  conservative  estimate  of 
the  costs  to  dispose  treated  Uquid 
scrubber  waste  to  the  sewer  (see 
response  to  the  comment  on  scrubber 
costs  below). 

To  determine  the  additional  solid 
waste  disposal  cost  due  to  Oie  water 
contained  in  settled  scrubber  solids 
(sludge),  it  was  necessary  to  determine 
the  percent  sobds  content  of  the 
scrubber  solids.  However.  EPA  had  no 
information  regarding  the  water  content 
of  the  settied  particulates  (sludge) 
because  none  of  the  settling  ponds  used 
for  sodium  scrubbers  applied  to  FCClTs 
had  been  emptied.  Instead,  EPA  had 
information  regarding  Uie  solids  content 
of  wastes  for  other  scrubbing  systems, 
such  as  dual  alkali  scrubbers.  For  these 
other  systems,  the  percent  of  solids  in 
the  scrubber  waste  is  higher  than  that 
from  sodium  scrubbers,  being  typically 
60  percent  solids.  Hie  EPA  assumed  for 
cost  purposes  that  the  settled  sodium 
scrubber  waste  would  be  approximately 
50  percent  solids,  by  weight 

Other  types  of  nonregenerable 
scrubber  systems,  sudi  as  dual  alkaU, 
sprav  drying,  or  lime/limestone 
scrubbers,  generate  greater  quantities  of 
solid  waste  than  generated  by  sodium 
scrubbers.  A  dual  alkali  scrubbw 
controlling  SOx  emissions  from  an 
FCCU  processing  a  1.5  we%ht  percent 
sulfw  fsedstoek  will  pradoce 
approximately  7 JOS  M(g/yr  of  soHd 
waste  for  a  2JQ0  m*/stream  day  (sd) 
FCCU  and  asixn  Mg/yr  for  an  8A» 
m>/sd  FCGU.  The  EPA  considers  the 
solid  waste  impacts  for  these  systems 


reasonable.  Should  salid  waste  disposal 
locations  not  be  available,  the  refiner 
would  need  to  considfer  control 
techniques  that  do  not  produce  soUd 
waste,  such  as  regenerable  scruU>er 
systems  (e.g..  WeUman-Lord  or  citrate 
scrubbers  which  produce  salable  sulfar 
products),  hydrotreating,  90i  reduction 
catalysts,  or  low  sulfsr  feedstodcs. 

Continent  (Air  Impacts):  Commenters 
questioned  die  appropriatenees  of  using 
scrubbers  if  they  increase  ground-level 
SO.  concentrations  and  one  commmter 
suggested  that  EPA  require  reheating  the 
scrubber  exit  gases  to  reduce  ground- 
level  concentrations  and  to  include 
reheat  in  the  sodium  scrubber  cost 
analysis. 

Response:  Scmbbiag  a  gas  stream 
lowers  the  temperatwe  of  the  gas 
stream.  Unless  the  gas  stream  is 
reheated  downstream  of  the  scrubber, 
the  plume  emitted  from  the  scrubber 
stack  will  be  cooler  dian  the  plume 
emitted  from  an  FCCU  regenerator  not 
using  a  scrubber.  Lowerii^  the 
temperature  of  the  phune  reduces  the 
effective  height  above  the  ground  to 
which  the  plume  will  rise. 

The  results  of  dispersion  modeling 
performed  by  EPA  and  presented  in  the 
proposal  BID  were  used  to  analyze  the 
air  quality  impact  of  the  proposed 
standards.  In  all  cases  ground  level  SO, 
concentrations  are  within  the  national 
ambient  air  quality  standards.  For  all 
the  model  plant  scenarios  except  the 
one  processing  a  low  sulfur  feedstock, 
the  ground  level  SO.  concentrations 
predicted  for  implementation  of  the 
proposed  standards  are  lower  than  the 
baseline  (uncontrollod)  concentrationa. 
In  these  cases,  the  decrease  in  SO, 
emissions  afforded  bw  implementation 
of  scrubbers  offsets  tie  lower  plume 
rise. 

The  EPA  agrees  that  if  a  control 
technique  other  than  a  scrubber  was 
used  to  achieve  the  same  emission 
reduction  as  the  saii>ber  would 
achieve,  the  resulting  maximum  ground 
level  concentrations  may  be  less  than  if 
a  scrubber  were  used.  However,  the 
application  of  SO.  roduction  catalysts  to 
meet  the  standard  for  FCCU's  without 
add-on  controls  would  provide  less 
emission  reduction  than  the  application 
of  scrubbers.  The  additional  emission 
reduction  provided  fay  scrubbers  would 
likely  compensate  for  the  louver  phune 
rise,  so  that  the  use  of  scrubbers  wcmld 
result  in  tower  ground-level 
concentrations  than  &e  use  of  SOb 
reduction  catalysts. 

IIm  stacii  temperatures,  hcightsr  and 
exit  velocities  used  Id  the  mooettng 
analysis  were  selected  as  average 
values  from  data  for  actual  FCCU 


scrubbers.  Only  one  of  the  seven  FCCU 
sodium  scrubber  installations  existing  at 
proposal  is  equipped  with  scrubber 
stack  reheat  Reheat  is  used  only 
occasionally  to  reduce  the  visible  ste«n 
plume  during  certain  weather 
conditions.  For  diis  reason,  EPA 
believes  that  the  modeling  input 
parameters  selected  and  the  assumption 
of  no  reheat  are  appropriate. 

Comment  fSavii)er  Costs):  Five 
commenters  stated  the  opinion  that  the 
scrubber  costs  presented  in  the  proposal 
BID  are  uiuealistic  and  are  significantly 
underestimated.  The  commenters 
claimed  that  the  scrubber  cost  estimates 
should  be  2J2  to  7  times  higher.  The 
commenter's  specific  comments  are 
identified  in  this  response  below. 

Response:  To  respond  to  these 
comments,  EPA  decided  first  to  solicit 
more  detailed  cost  data  for  single  alkali 
scrubbers  from  vendors  and  then  to 
perform  a  general  reevaluation  of  the 
cost  data  presented  in  the  proposal  BID. 
Concurrently,  EPA  solicited 
supplemental  cost  data  from 
commenters  and  then  addressed  the 
individual  commmts  pertaining  to 
specific  cost  items. 

A.  General  Cost  Review.  Hrst  EPA 
solicited  data  from  scrubber  vendors 
other  than  the  vendor  who  provided  the 
costs  on  which  the  proposal  BID  cost 
estimates  were  based.  Hds  vendor  is  the 
only  one  u^iose  scrubber  has  actually 
been  installed  on  an  FCCU.  The  EPA 
received  detailed  cost  data  from  two 
other  scrubber  vendors,  one  of  lodiich 
has  served  as  a  suboonttactor  to  the 
primary  vendor  in  the  Installation  of 
several  of  their  scrubbem  on  FCCU's, 
and,  therefore,  is  familiar  with  FCCU 
operation,  refinery  codes,  and 
equipment  specifications.  The  other 
vendor  that  supplied  coat  data  has 
considerable  e^qierience  with  the  design 
and  application  of  scrubbers  to 
industrial  boilers,  but  not  to  FCCU's. 

The  anafysis  of  Uiese  data  showed 
that  the  costs  provided  by  the  primary 
vendor  of  single  alkali  scrubbos  appUed 
to  FCCU's,  were  the  highest  of  aU  the 
vendor  cost  estimates  aad  are 
conservative  due  to  mote  stringent 
design  spedflcatlons  &an  other  vendors 
use  and  the  use  of  redundant  equipment 
that  serve  to  provide  the  scrubber  with 
the  rehabllity  that  petroleum  companies 
believe  is  necessary  in  the  refining 
industry.  In  particular,  Ae  primary 
vendor's  system  design  spedficattons 
call  for  vessd  design  oodisd  by  ^m 
American  Sodety  of  Medbanlcal 
Bnqglneers  ( ASME),  sod  design  of  pumps, 
piping,  aad  electrical  eqidpment  coded 
by  the  American  Petrolanm  Instltuta 
(API);  one  of  die  other  taro  vendors  diet 
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provided  cost  data  did  not  specify  such 
coded  design.  Vessels  on  scrubbers 
designed  by  the  primary  vendor  are 
larger  than  those  designed  by  the  other 
two  companies,  and  use  special  • 
refractory  linings  to  protect  the  steel 
shell  from  the  abrasive  effects  of 
catalyst  fines  in  the  refinery  flue  gas. 
Further,  the  primary  vendor's  design 
requires  sparing  of  all  rotating 
equipment  and  critical  analyzers,  and 
specifies  multiple  Venturis,  rather  than  a 
single  variable  throat  venturi  as 
specified  by  the  other  vendors.  Fluid 
catalytic  cracking  units  may  be  in 
continuous  operation  for  about  3  years 
nonstop,  or  significantly  longer  in  some 
cases,  and  the  primary  vendor  designs 
their  scrubbers  to  maintain  safe  and 
reliable  operation  for  time  periods  equal 
to  that  of  the  FCCU's  the  scrubbers 
control. 

a  Review  of  Specific  Cost  Comments. 
Second,  EPA  considered  the  specific 
cost  comments  provided  by  companies. 

One  commenter  stated  diat  EPA'a 
costs  were  low,  in  part,  because  of 
erroneous  assumptions  of  FCCU  exhaust 
gas  volumes.  The  EPA  conduded  that 
the  exhaust  gas  volumes  used  for  the 
cost  analysis  for  FCCU's  using  HTR  are 
appropriate.  Model  plant  FCCU  exhaust 
gas  volumes  were  developed  based  on 
stoichiometric  relationships  between  the 
coke  composition,  the  amount  of  air 
necessary  to  bum  the  coke,  and  typical 
levels  of  excess  air.  The  calculateid 
exhaust  gas  volumes  were  compared  to 
actual  e^diaust  volumes  reported  for 
FCCU  regenerators  and  were  found  to 
be  reasonable.  Furthermore,  the  values 
used  for  the  model  plant  regenerator 
exhaust  gas  volumes  were  sent  to 
industry  representatives  for  review  prior 
to  beginning  the  impad  analyses,  and 
no  comments  were  received  by  EPA 
indicating  that  the  exhaust  gas  volumes 
were  not  representative  of  actual 
conditions. 

During  these  cost  evaluations,  EPA 
revised  the  exhaust  gas  volume  for 
FCCU's  operating  with  jet  ejector 
Venturis  (JEVs)  to  include  the  flue  gas 
contribution  from  the  CO  boiler.  As  a 
result  EPA  also  revised  the  capital  and 
annual  costs  for  JEV  scrubbers  installed 
on  FCCU's.  Fluid  catalytic  cracking  units 
using  CO  boilers  must  install  the  JEV- 
type  scrubber.  The  JEV  costs  presented 
in  the  proposal  BID  did  not  account  for 
the  additional  flue  gas  volume  that 
would  enter  a  jEV  scrubber  because  of 
the  combustion  air  required  in  the  CO 
boiler.  The  EPA  determined  that  flue  gas 
volume  to  a  JEV  scrubber  would  be 
about  10  ^rcent  higher  than  the  volume 
of  gas  froon  an  FCCU  to  a  high-energy 
venturi  scrubber.  This  increased  volume 


resulted  in  about  a  3-percent  increase  in 
the  cost  of  the  JEV  scrubber  over  that 
previously  calculated. 

Several  commenters  stated  that  EPA 
used  erroneous  asBun^>tions  for 
scrubber  waste  disposal  costs.  The  EPA, 
therefore,  reviewed  the  waste  disposal 
costs  used  in  the  proposal  BID.  The  cost 
values  used  in  the  proposal  BID 
represent  the  cost  for  the  transport  to 
and  disposal  of  collected  catalyst  fines 
in  a  landfill.  This  solid  waste  disposal 
cost  is  based  only  on  the  additional 
mass  of  solid  wastes  to  be  disposed  due 
to  the  use  of  a  wet  scrubber  as  the 
collection  device  instead  of  an  ESP.  In 
the  proposal  BID,  no  costs  were  credited 
to  the  disposal  of  the  treated  liquid 
wastes  because  EPA  assumed  that  the 
treated  liquid  wastes  were  disposed  to 
surface  water.  Upon  review,  EPA 
decided  that  it  is  appropriate  to  provide 
a  more  conservative  estimate  of  liquid 
waste  disposal  costs  by  assuming  diat 
all  affected  facilities  would  discharge  to 
sewers.  Some  refiners,  especially  in 
coastal  locations,  will  likely  be  able  to 
discharge  the  treated  scrubber  liquid 
wastes  to  surface  waters  without 
incurring  a  sewer  discharge  cost 

Two  commenters  questioned  EPA's 
assumptions  of  c^-site  costs.  Two  other 
commenters  stated  that  EPA  did  not 
consider  site  spece  or  equipment 
variability,  soil  conditions,  FCCU 
turnaround  schedule,  start  up  costs,  or 
construction  climate.  The  EPA  has 
considered  specific  costs  for  off-sites, 
soil  conditions,  turnaround  schedule, 
equipment  availability,  climate,  aiid 
startup  in  the  costs  estimates.  Off-sites 
include  electridty,  water,  fire  protection, 
steam,  compressed  air,  and  other 
utilities.  The  scrubber  costs  used  by 
EPA  to  evaluate  cost  impacts  indude 
the  cost  of  connecting  utilities  to  the 
scrubber  provided  the  utilities  are 
located  within  the  battery  limits  of  the 
FCCU.  The  battery  limits  refer  to  that 
portion  of  the  refinery  assodated  with  a 
particular  process  unit  and  its 
supporting  equipment  Where  utilities 
are  not  available  or  insuffident  capadty 
is  available  within  the  FCCU  battery 
limits,  the  refiner  will  incur  a  cost 
greater  than  that  assumed  in  the  cost 
estimates.  However,  a  20-percent 
contingency  is  provided  in  each  capital 
cost  estimate.  "The  EPA  considers  the 
site-specific  costs  related  to  soil 
conditions,  turnaround  schedules,  site 
space  and  equipment  availability, 
climate,  startup,  and  the  expense  of  off- 
sites  to  be  induded  in  this  contingency 
and,  therefore,  to  have  been  considered 
byEPA. 

In  support  of  the  comments  on  costs  of 
construction  dimate.  Space  and 


equipment  availability,  and  pond  and 
treatment  system  requirements,  one 
commenter  provided  capital  costs  for 
the  retrofit  installation  of  a  sodium 
scrubber  to  control  both  particulate  and 
SOx  emissions  from  an  FCCU  at  an 
existing  refinery.  The  single  alkali 
scrubber  is  sized  for  a  flue  gas 
volumetric  flow  rate  similar  to  the  8,000 
m*/sd  model  plant  used  by  EPA  in 
developing  costs.  A  comparison  of  the 
commenter's  cost  estimate  with  EPA's 
revised  cost  estimate  shows  that  the 
total  direct  cost  for  both  estimates  is 
about  the  same.  The  commenter  applied 
a  60-percent  factor  to  account  for 
indirect  costs  compared  to  the  40- 
percent  factor  used  by  EPA.  The 
commenter  also  applied  to  this  base  cost 
estimate  an  additional  27-percent  cost 
adjustment  which  included  tabor 
productivity,  design  aUowance,  and 
construction  climate.  The  EPA  evaluated 
the  commenter's  cost  fadors  and 
believes  that  these  factors  are 
adequately  accounted  for  by  EPA's  20- 
percent  contingency  cost  factor.  When 
adjusted  to  equivalent  dollars,  the 
commenter's  cost  estimate  is 
approximately  50  percent  higher  than 
EPA's  revised  cost  estimate  for  a  single 
alkali  scrubber  of  a  comparable  size 
installed  on  an  existing  FCCU. 

The  commenter's  scrubber  costs  were 
developed  from  a  preliminary  factor- 
type  cost  estimate  provided  by  a  vendor. 
'This  type  of  cost  estimate  is  developed 
in  the  eariy  stages  of  a  construction 
project  when  the  project  spedfications 
are  not  very  well  defined.  A  fador-type 
estimate  will  typically  contain  several 
generous  cost  allowances  to  account  for 
uncertainties  in  equipment 
spedfications  and  construction.  As  a 
project  becomes  more  defined,  the  final 
cost  estimate  normally  is  lower,  and 
doser  to  the  actual  cost  of  the  project 
The  EPA's  costs  are  based  on  a  vendor's 
experience  widi  scrubber  applications  to 
FCCU's,  and  EPA  believes  that  these 
costs  are  more  representative  of  the 
actual  cost  of  this  scrubber  design  than 
the  cost  estimate  provided  by  the 
commenter.  Thus,  the  difference 
between  the  commenter's  cost  estimate 
and  EPA's  revised  costs  is  largely  due  to 
the  preliminary  nature  of  the 
commenter's  cost  estimate. 

One  commenter  indicated  that  EPA's 
cost  estimates  should  more 
appropriately  be  based  on  the  use  of 
dual  alkali  flue  gas  desulfurization 
systems,  because  single  alkali  systems 
may  not  be  appliqable  in  areas  where 
water  availability  or' wastewater 
discharge  is  restrided.  llie  commenter 
provided  cost  data  to  show  that  dual 
alkali  systeihs  are  more  expensive  than 
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si^  alkali  ayatent.  A  dorf  dkali 
■crufaber  caaaMa  of  t«va  parti,  Ae 
"bant  kalf'  and  Iha  'iMok  hatf."  TIm 
front  kalf  of  a  dad  alkaH  acrabber 
Wfimhiiia  a  aingte  aBceiiaonifabar 
withoat  a  woBtowater  tieatanat  mtt 
and  pwfiBia  llie  aaaiie  fmctiaii — 
removing  80,  from  a  gaa  stream  by 
OHitacting  it  adtb  a  caoattc  or  aoda  ash 
BcrubUaB  Bqaar.  ia  the  back  half  of  a 
deal  alkali  aoraUier,  hotvevcE,  tiw  purge 
is  treated  to  ragBBBate  Ibe  acnbbiug 
liquor  far  wsa.  a  ringle  alkali  scrabber 
tiiaplf  Iraats  ooddisduzBes  the  puBBd 
Uqaor.  ^^ 

The  ^A  agrees  that,  wben  direct 
dischaige  of  scrabber  wastearater  is  not 
permitted,  dual  alkali  scndibers  wonbi 
be  a  viable  aliemative  to  single  alkali 
scnibbecs  because  dual  alkali  scrnbbers 
produoe  a  cddum  jal£ate  sludge  that 
would  be  oore  readily  disposed  than 
wastewater,  but  disagrees  that  dual 
alkali  scrubbing  systems  would  be  more 
expensive  than  sio^  alkali. 

The  oommenter  compcued  capital 
costs  far  dual  alkali  scrubbers  to  EPA's 
proposed  siqgle  alkali  scrubber  costs. 
The  commenter's  cost  estimates  were 
based  on  propiietaiy  actual  scrubber 
cost  information  provided  "by  the 
commenter's  contractors.  For  each  of  the 
model  plants  presented  in  the  prcfrasal 
BID,  a  computer  cost  model  was  used  by 
the  commenter  to  estimate  dual  alkali 
scrubber  costs  assuming  90  percent  SQp 
reduction.  The  commenter's  dual  alkali 
scrubber  costs  are  a  function  of 
volumetric  gas  flow  rates  and  sulbir 
loadiiig.  Tbe  commenteis  cost  estimates 
for  dual  alkali  scrubbiqg  were 
significantly  higher  than  EPA's  proposal 
estimates  for  bD  dual  alkali  model  units. 

Because  these  dilTerences  existed. 
EPA  performed  a  further  evaluation  of 
dnal  alkali  costs  baaed  on  data  from 
vendors  of  dual  alkaH  systems. 
Specifically,  costs  from  the  primary 
vendor  of  single  a&ali  scrubbers  to 
PCClTs  were  used  to  develop  costs  for 
the  front  half  of  both  sizes  of  a  dual 
alkali  scrubber.  Another  vendor 
provided  back  half  costs  for  boA  sizes 
of  dual  alkaH  scrubber,  llie  primary 
vendor  also  provided  EPA  wVii  a  cost 
estimate  provided  to  tiiem  by  an 
independent  vendor  of  dual  alkaU 
scrubbers  for  the  bade  hatf  of  a  dual 
alkaUscrubber  applied  to  the  BOOO  m*/ 
sd  FOCU  only.  Th«  ooramentei's  and 
EPA's  costs  are  based  on  a  scrubber 
desipi  that  vwould  control  boft  POCU 
particulate  and  SOs  enisrionB. 

like  EPA's  vBvised  oapiM  cost 
estiaates  far  dual  alkali  ecrabbers  are 
greater  than  Aaae  in  Ihe  prtqtosell  BRi, 
but  iaas  tiion  tke  capital  oust  esfiBMfles 
for  rio^  alkali  aorabbers  provided  by 
the  pvimaty  vaodor.  Tliis  is  beoaase  4ie 


back  balf  of  (he  dad  alkali  scrubber, 
where  die  purged  svubbing  liquor  is 
treated  to  regenerate  it  for  reuse,  was 
found  to  be  lees  cosHy  Aran  ^ 
wastewater  tteaUnssit  system  needed  to 
treat  the  purged  sorabbing  liquor  before 
discfaarge  from  a  ein^  eUceli  system. 
Omstniction  costs  lor  die  fai-ground 
ponds  specified  by  fie  pnraary  vendor 
for  wastewater  treatment  are  greater 

than  the  cost  of  the  dual  alkaH  shtdge 
dewatering  and  <tispo8Bl  facilities. 

A  comparison  of  EPA's  revised  dual 
aUcaH  costs  with  those  provided  by  die 
commenter  show*  tftet  the  ooramenter's 
total  dnal  alkali  coals  remained 
significantly  \ii^ia  than  EPA's  revised 
dual  alkaU  total  cost  estimate.  However, 
because  the  comraenter's  coat 
information  is  based  on  proprietary 
actual  cost  data  deHekped  by 
contractors  of  dtml  alkaH  8crobi)ers  and 
provided  to  tl»  conanenter,  detailed 
cost  information  wae  not  jffovided  to 
EPA  by  the  commenter,  and  a 
comparison  of  EPA*!*  individaal  capital 
costs  1o  those  provided  by  the 
commenter  was  not  ooasible. 

The  EPA's  analysis  of  data  soppUed 
by  vendors  of  dual  alkaH  systems 
indicates  that  total  sii^le  alkaH 
scrubber  costs  are  more  oostly  than  total 
dual  alkaU  scrubber  oosto  rather  than 
less  costly  as  the  commenter  beUeves. 
Therefore,  EPA's  ctvrent  cost  estimates 
for  model  plante.  which  reflect  the  use  of 
only  single  alkaU  scrubbing,  represent  a 
conservative  estimate  of  aationmde 
costs;  dual  alkaU  cost  estimates  applied 
to  the  model  plants  would  only  dea«ase 
the  national  costs.  Therefore,  it  was 
decided  not  to  revise  costs  of  SOt 
control  of  model  plante  to  reflect  the  use 
of  dual  alkaH  at  some  fadHties. 

This  commenter  dso  provided  cost 
data  for  single  alkafi  systems,  llie  EPA 
performed  an  analysis  of  this  single 
alkaH  cost  data  for  comparison  to  siiigle 
alkaH  cost  estimates  in  the  proposal 
BID.  The  commenter's  costs  far  single 
alkaH  scrubber  systems  are  simflar  to 
EPA's  revised  costs  for  the  low  sul&r 
model  plants,  but  ase  significantly 
higher  than  EPA's  revised  costs  for  the 
1.5  and  3.5  wei^t  percent  sulfur  model 
plants.  The  commenter's  single  alkaH 
cost  estimates  assume  that  single  alkaH 
capital  coste  are  93  |>ercent  of  dual 
alkaH  costs.  The  EFA  believes  this 
approach  is  inapprc^riate  because, 
whereas  capital  cotfto  for  dual  alkidi 
systems  are  a  &uc^n  of  both  waste  gas 
flow  rate  and  feed  sulfur  content,  capital 
coste  far  sin^e  alkaH  systems  are  a 
function  only  of  waste  gas  flow  rate. 
Dnal  alkaH  control  leq^res  equipment 
to  regenerate  the  reagent  solution,  the 
cost  of  wfaidi  depends.  In  part  on  the 
sulfur  content  of  ^  floe  gas.  Because 


sin^e  aOcaH  systems  do  not  Have  such 
equipment,  capital  coste  of  siogle  aflcaH 
control  are  a  hmction  oiily  of  waste  ^as 
flow  rate.  Therefore,  single  alkaH  cost 
estimates  derived  by  afl^yiAg  a 
constant  percentage  of  inal  alkaH  coste 
for  different  sul^  content  models 
would  result  in  erroneous  estimates.  The 
EPA  beHeves,  therefore^  that  the 
accuracy  of  die  commenter's  siogte 
aUcaU  costs,  which  increase  widi  feed 
sulfur  content,  is  doubt&l 

Two  commenters  stated  that  EPA 
needed  to  reevaluate  the  cost  of 
retrofitting  existing  FCCLTs  with 
scrubbers.  The  EPA  reesraluated  these 
costs.  Coste  associated  with  retrofit  wiU 
vary  widely  from  one  rafineryto  another 
based  on  the  refinery  configuration  and 
the  availability  of  land.  In  some  cases, 
space  limitations  around  an  existing 
FCCU  may  result  in  relfcatiDg  utilkiefl 
and  piping  runs,  longer  ductiog  runs,  and 
other  factors  that  may  make  scnibber 
instaUations  more  difficult  than  at  a  new 
refinery.  Therefore,  EPA  agrees  fliat 
retrofit  should  be  included  in  the  cost 
estimates  for  some  model  plante.  A 
retrofit  cost  factor  of  20  percent  of  the 
scrubber  capital  cost  [less  contingency] 
was  estimated  by  one  oonunenter.  Hiis 
cost  was  added  to  thret  of  the  seven 
modified  or  reconstructed  FCClTs 
anticipated  to  be  subject  to  this 
stendard  during  die  firdt  5  years  after 
the  effective  date  of  the  standard. 

One  commenter  stated  that  EPA  did 
not  consider  a  cost  for  Imsiness 
interruption  that  would  result  from  a 
scrubber  malfunction  sltutting  down  the 
FCCU.  ^though  sodium  scrubbers  have 
demonstrated  reHabHi^  factors  in 
excess  of  95  percent  smibber 
malfunctions  can  occur.  The  General 
Provisions  to  40  CFR  part  BO  stetes  that 
emissions  in  excess  of  an  emission  limit 
during  a  period  of  malfanction  of  a 
control  device  are  not  oonsidered  a 
violation  provided  the  oontrol  device 
has  been  properly  operated  and 
maintained.  During  a  period  of  a  sudden 
or  unavoidable  scrubbv  failure,  die 
refiner  would  still  be  able  to  operate  the 
FCCU.  llierefore,  no  business 
interruption  cost  would  be  incurred.  For 
this  reason,  EPA  did  not  include  a 
business  interruption  impact  when 
revising  the  proposal  BID  coste. 

One  commenter  stated  that  EPA 
subtracted  an  ESP  cost  credit 
inappropriately  In  die  gases  of  an 
existing  FCCU  with  an  ESP  ia  place  if 
scrubbers  are  reqidred  as  a  restdt  of 
modification/reconstructiQB.  The  EPA 
agrees  that  an  ESP  cost  credit  te  not 
appropriate  in  these  raios.  Ilie  proposal 
BID  ooste  were  revised  to  diminate  the 
ESP  cost  credit  for  the  diree  modified  or 
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reconstructed  FCCU's  in  indiich  retrofit 
coste  were  included. 

C  Summary  of  Cost  Changes.  As  a 
result  of  both  the  general  reevaluation  of 
coste  and  the  review  of  specific  cost 
comments,  EPA  revised  the  capitel  and 
annual  cost  estimates  for  FCCU 
scrubbers.  The  foUowing  changes  were 
made:  (1)  Coste  of  individual 
componente  were  adjusted  based  on  the 
date  received;  (2)  JEV  scrubber  coste 
were  revised  to  account  for  increased 
flue  gas  volume  entering  tiie  scrubber  as 
a  result  of  CO  boUer  combustion  air  (3) 
waste  disposal  coste  were  increased  to 
include  Hquid  waste  discharges;  (4)  a 
cost  for  retrofit  instaUation  was  added 
for  the  modified  or  reconstructed 
FCCU's;  and  (5)  tiie  ESP  cost  credit  was 
deleted  for  the  three  scrubbers  that  were 
instaUed  on  modified  or  reconstructed 
FCCU's  and  for  whidi  retrofit  coste 
were  included.  Coste  were  then  further 
adjusted  to  1984  doUars. 

After  both  the  general  and  the  specific 
cost  analyses,  EPA  concluded  that  the 
proposal  BID  coste  are  not  understated 
by  a  factor  of  2.2  to  7.  Changes  in  cost  as 
described  above  caused  nationwide 
capital  coste  to  increase  by  30  percent 
(from  $72  to  $93.6  milHon);  adjiuted  to 
1984  doUars,  capital  coste  increased  a 
total  of  63  percent  from  proposal  (from 
$72  to  $117  mllHon).  Changes  in  cost 
caused  nationwide  annual  coste  to 
increase  by  5  percent  (from  $35  to  $36.6 
milHon  per  year);  adjusted  to  1964 
doUars,  annual  coste  increased  a  total  of 
29  percent  from  proposal  (from  $35  to 
$45  milHon  per  year). 

Thus,  these  estimates  show  that  the 
standards  would  result  in  a  total 
nationwide  capital  cost  for  SG^  control 
for  the  first  5  years  after  the  effective 
date  of  the  standards  of  $117  milHon, 
assuming  sodium-based  scrubbers  are 
used  at  aU  fadHties  processing 
feedstocks  with  sulfur  content  above  0-3 
weight  percent  The  fifth  year 
nationwide  annual  cost  U  $45  milHon. 
Unite  processing  feedstocks  with  sulfur 
contente  of  0J3  weight  percent  would  be 
below  the  feed  sulfur  cutoff  and. 
therefore,  would  not  need  to  instaU  a 
scrubber.  Where  sodium  scrubbers  are 
not  appHcable,  dual  alkaH  scrubbers 
could  be  used  at  a  similar  cost  to  sodium 
scrubbers. 

SOx  Reduction  Catalyste 

Comment  (Performance):  Commenters 
stated  that  SOx  reduction  catalyste  are 
not  demonstrated  and  cannot  achieve  80 
percent  reductions  in  SOx  emissions. 

Response:  The  EPA  considers  SOx 
reduction  catalyste  to  be  an  emerging 
technology.  The  standards  allow  tor 
their  use  and  thereby  encourage  their 
farther  devel(^Mnent  Current  catalyste 


show  promising  lesahs.  As  described  fai 
die  "Level  of  StandHda"  section  of  dite 
preamble,  current  SOx  reduction 
catalyste  can  achieve  SOx  emission 
reductions  of  66  to  75  percent 
AdditionaUy,  for  many  feed  sulfur 
levels,  the  standard  can  be  met  with  less 
than  80  percent  SOx  emission  reduction. 

Comment  (Solid  Waste  Impacts):  One 
commenter  stated  that  according  to  the 
preamble,  SO  reduction  catalyste  are 
not  expected  to  have  a  soHd  waste 
impact  The  commenter  estimated, 
however,  that  the  use  of  SOx  reduction 
catalyste  would  increase  FCCU  soHd 
waste  by  11,000  Mg/yr. 

Response:  The  EPA  does  not  beHeve 
that  the  use  of  SOx  reduction  catalyste 
would  result  iii  a  significant  increase  In 
FCCU  soHd  waste.  When  used  as  an 
additive,  SOx  reduction  catalyste 
replace  from  less  than  5  to  10  percent  of 
the  circulating  catalyst  inventory.  One 
of  the  catalyst  developers  stated  that 
due  to  the  softness  of  dieir  SOx 
reduction  catalyst  (an  additive),  ito 
makeup  rate  is  greater  than  that  for  the 
cracking  catalyst  The  developer 
reported  that  diis  may  result  in  an 
increase  in  soUd  waste  of  up  to  40 
percent  Based  on  recent  teste  by 
another  developer,  soHd  waste  increases 
of  less  than  5  percent  are  antidpated  for 
the  newer  SOx  reduction  catalyst 
formulations  because  diese  are  much 
harder  than  eariier  formulations.  The 
EPA  beUeves  diet  it  would  be  in  die 
catalyst  developers'  interest  to  produce 
a  haider  reduction  catalyst  because  a 
harder  formulation  would  have  a  lower 
makeup  rate  and  therefore,  most  likely 
would  cost  less  to  use  than  a  softer  one. 
Other  recentiy  developed  catalyst 
formulations  incorporate  the  SOx 
reduction  catalyst  as  a  constituent  of  the 
cracking  catalyst  and  consequently,  SOx 
control  can  be  accomplished  without 
increasing  the  total  quantity  of  cracking 
catalyst  used  in  the  FCCU  over  a  period 
of  time.  In  this  case.  SOx  reduction 
catalyste  would  not  increase  particulate 
emissions  or  soHd  waste.  In  summary, 
whether  the  SOx  reduction  catalyst  is  in 
the  form  of  an  additive  or  a  constituent 
of  the  cracking  catalyst  it  is  unlikely 
that  the  use  of  newer  SOx  reduction 
catalyst  formulatioiu  would 
significandy  increase  FCCU  soHd  waste 
over  current  levels. 

Comment  (Air  Impacts):  One 
commenter  stated  that  the  preamble  to 
the  proposed  standards  does  not 
adequately  address  the  effect  of  SO, 
reduction  catalyste  on  NO.  enussions. 
The  commenter  pointed  out  that  the 
preamUe  states  that  SO.  reduction 
catalyste  would  not  increase  NO, 
emisstons.  while  tlia  pn^MMol  KD  and  a 


docket  eBtty^ww  Aot  SO.  mfacttoB 
catalyste  raised  NO,  wnlsalons. 

Response:  Most  refiners  use  one  of 
two  techniques  to  contnri  00  emisdons 
from  the  FCCU  regenerators:  HTR  or 
catalyticaUy  promoted  CO  combustion. 
Data  from  some  teste  of  NO,  emissions 
from  regenerators  using  both  CO 
combustion  promoter  catalyste  and  SO, 
reduction  catalyste  in  combination  show 
an  increase  in  NO,  emissions.  Separate 
data  for  regenerators  using  CO 
combustion  promoters  widiout  SO, 
reduction  catalyste  suggest  that  the  use 
of  these  catalyste  may  increase  NO, 
emissions.  Thus,  at  tUs  time,  it  is 
undear  whether  the  NO,  increases 
observed  for  SO,  reduction  catalyst 
teste  are  due  to  the  reduction  catalyst  or 
the  CO  combustion  promoter.  Recent 
commerdal  teste  of  SO,  reduction 
catalyste  in  FCCU's  utilizing  HTR  show 
no  increase  in  NO,  emissions.  No  recent 
teste  of  SO,  reduction  catelyste  in 
FCCU's  utilizing  CO  promoters  were 
available.  Because  most  FCCU's  sul^ect 
to  the  standards  are  expected  to  use 
HTR  and  because  newer  SO,  reduction 
catalyst  formulations  have  not  increased 
NO,  emissions,  EPA  beHeves  that  the 
use  of  the  SO,  reduction  catalyst 
technology  wUl  not  increase  NO, 
emissions. 

Comment  (Costs):  Three  commenters 
wrote  that  in  certain  circumstances  the 
SO,  reduction  catalyst  technology 
requires  a  capital  outiay.  The 
circumstances  identified  by  the 
commenters  were:  (1)  Because  SO, 
reduction  catalyste  can  only  be  used  in  * 
unite  with  HTR,  older  unite  subject  to 
the  standards  under  the  modification  or 
reconstruction  provisions  that  do  not  or 
cannot  operate  in  this  mode  wiU  be 
required  to  convert  or  modify  units;  (2) 
smaU  refineries  that  do  not  have  sulfur 
recovery  units;  and  (3)  refineries  with 
inadequate  sulfur  recovery  unit 
capadties  to  handle  the  increased  sulfur 
load  due  to  the  SO,  reduction  catalyst 
technology.  In  addition,  two  commenters 
stated  that  annual  coste  for  SO, 
reduction  catalyste  wiU  likely  be  at  least 
2  times  hi^er  than  EPA's  estimate. 

Response:  Many  refiners  have 
modified  dieir  older  FCCU's  to  HTR; 
HTR  offers  advantages  over 
conventional  i^egeneration  (e.g.,  reduced 
SO,  emissions,  improved  yields,  and 
increased  throughput).  It  is  unlikely  diet 
an  older  FCCU  would  become  subject  to 
these  standards  through  the 
modification/reconstruction  provteions 
without  modifying  the  unit  to  HTR.  A 
refiner  te  more  likely  to  use  SO, 
reduction  catalyste  in  an  FCCU  modified 
for  HTR  than  to  modify  an  FCCU  solely 
to  use  SO,  reduction  catalysts.  If  an 
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FCCU«Db(Kt  to  fliBM  staadardi  coBBat 
utilize  SO,xadbctiaB  catalfati,  tha 
refinar  iaaan  likaiy  to  lelact  another 
contoai  tei^nlqae  tlian  incur  a  tUMO 
millioB  oaiital  twpaMiitiira. 

Uaeef  BOijaductian  catalyati  vrtU 
incnaae  the  amouiH  cfhydroseB  anlfide 
(HiS)  in  refinery  fuel  gas,  tvl^  ia 
removed  front  tfie  iwel  gas  in  e  eidfur 
raooveiy  aniL  The  increaae  ia  the 
amouat  of  HiS  to  a  sulfur  recovery  unit 
is  only  alxxit  S  to  10  percent  Sulfur 
recovery  units  senerally  are 
ovardeaiBned  by  much  more  than  thk  to 
account  for  siwings  or  surges  in  HS 
production  from  refiaeiy  (Hocess  «aits. 
It  is  doubtful  that  the  use  <rf  SO, 
reduction  catalysts  akme  wrouki 
overload  a  sulf ar  raooveiy  unit. 

The  EPAcoatacted  companiee 
developing  or  iicenaing  SO.  leductioa 
catalyats  to  obtain  current  coats  tor 
coBunarcially  available  SO,  reduction 
catalysts.  Cataiyat  developers  reported 
costs  for  the  technology  rangiag  from 
tOJOO  to  $1.60  per  cubic  meter  « fresh 
feed  proceaaed.  The  fifth  year  cost  for 
SOU  reduction  catalyats  was  than 
calculated  by  multiplying  the  coat 
factors  provided  by  the  oatalyat 
developers  by  the  total  fifth  year  annual 
throughput  far  aD  aSected  facilities 
processing  feedstocks  containing  greater 
than  aao  weight  percent  sulfur.  The  new 
fifth  year  cost  for  SO,  reduction 
catalysts  ranges  from  $20  million  to  $50 
million.  Costs  for  SO.  reduction  catalyst 
are  presented  as  a  range  because  fhe 
technoloo  la  under  develc^ment  The 
upper  end  of  the  range  represents  a 
newer  caiaWst  formulation:  the 
developer  ta  ttils  catalyst  expects  the 
cost  to  decrease  as  the  cata^rst 
formulation  is  produced  In  greater 
quaatitles. 


CouuiwiiL  Serens  couuueiiieis  atated 
that  the  propueed  standards  wodd  bare 
an  advene  enect  antneTenung 
indufltiy  and  vie  DatioB*s  economy.  Tour 
coBflapentera  wrote  tnat  tlie  cwnyiia  nee 
costs  are  soTiicwfitly  ui^i  to  Twitdre  uie 
picpaiatiuu  of  a  Regidataiy  impact 
Analyaia  ander'SAetuUve  Of  dei  12Z91. 
One  commenter  wnte  that  oairent 
prices  wOl  Ndooe^  aWiactlieueaaef 
FCCU  modificattana  lo  fte  point  where 
the  addWoMl  coat  of  a  awMer  or 
other  90.  oontiol  device  weidd  BBt  be 
feaaibla.  TlHee  ooBamaaaen  wrote  itM 
the  oeatsof  dre  pfopoaed  stBHfdarda 
would,  in  spme  oaeaa,  poatpom  mw 
in  tuatiwjida  smd  wadd  oBHse  a 
significant  ooononic  impact  OB  ^ 
profitability  of  FDCU  operetton  and  die 
cemtawMoB  of  BOW  POClTa. 

Xasponaar  llie  coat  aaalysis  praeeaited 
in  the  prapoaallD}  WW  TCwiewad  t 


Exocaftive  Order  12291  fafy  the  Office  of 
Maaagemaat  and  Bu(||et  (OKB).  Shice 
that  time,  fai  responseto  oommenls,  EPA 
has  revised  these  coals  upward.  With 
these  revisions,  the  f9fh  year 
nationwide  amrariiiad  oosla  are  atir. 
bdow  the  $100  millioB  level  that  Mggere 
a  regulatory  impact  asaiygis  under 
Executive  Order  12281.  The  prioe 
increases  poiiliafaed  te  the  propeaal  BID 
were  all  less  than  04  percent  Using  the 
revised  caartrol  costs  and  second  quarter 
1984  prodnct  prices,  tfcat  fignre  increaaea 
to  approximately  0.8  percent  for  the 
worst  caae  considered  (3.5  weig^it 
percent  sulfur  feedstock!.  Hie  Q'A  stiH 
considcTB  this  to  be  acceptable. 

The  capital  required  for  the  control 
devioea  will  increase  the  inveatment  for 
a  new  FCCU  by  9  percent  for  the  SjOOO 
m^/sd  unit  and  by  IS  percent  for  the 
2.900  m'/»d  unit  The  EPA  does  not 
consider  these  percentages  snfficiently 
high  to  deter  a  dedaian  to  install  an 
FCCU  that  ia  otherwiwocaBamically 
justified. 

Compliance  Teatiag  aad  Monitoring 

General 

Comment:  IVro  conmentera  pointed 
out  that  aa  proposed  80,  testing  would 
be  condocted  upstjem  of  the  CO 
incinerator  while  velocity  and 
volimietric  flow  rates  would  be 
determined  duwiistiouiu  of  die  CO 
incinerator.  One  commenter  pointed  out 
that  the  regidation  indicates  diat 
saBipling  fcr  SO,  concentration  ''slndl 
be  the  aame  as  ibr  datemdning 
vohnnetric  flow  ratr,*  the  commenter 
beueved  the  regulatiou  statement  ia 
correct  One  commeider  stated  uiat  It  is 
unsafe  to  require  pertonncA  to  conduct 
manual  sempfing  doe  ta  die  hi^  fhie  gas 
temperatures  at  this  location  {960-709 
*C)  and  ntat  sautpllug  at  extieiue 
temperatures  is  impracticd  doe  to 
frequent  sampling  irdln  operating 
prbUenia  Bnd  rapid  aample  probe 
failures. 

nespoiuK  Tiie  turn  agrees  that  SO, 
testing  'Hioidd  be  penormed  at  the  same 
location  as  the  viAumetiic  flow  rate 
messm  eiueu t  as  is  B|iei>ined  in  tlie 
regulation. 

The  EPA  recQgnisea  die  commenter's 
concern  regarAqg  safety.  Sampling 
eiSMT  upalieam  or  downatreaoi  from  uie 
CO  boiler  is  acceptable  frir  die  atandard 
without  add-OB  coutwds.  However,  if  die 
owner  or  operator  tftiaeaes  to  test 
downstream  of  the  OD  bei&er. 
alternative  cdcidatlsi  procedures  for 
detuiBduing  die  oaikebwB<eff  rate  and 
the  SO,coBMbiBdoBdBe  to  Ae  auxfliary 
fuel  burned  ia  fliaboUer  moat  be 
submitted  to  and  approved  by  the 
Adiwhiiateater.  h  addidoii,  the 


recommended  location  for  the  inlet 
CEMS  has  been  changed  to  downstream 
of  the  CO  boiler  for  ^  standaid  widi 
add-on  controls.  I 

Add-On  Control  Devices 

Comment  One  connnenter  stated  that 
an  operator  of  an -add-on 'control  device 
shoidd  be  given  the  flexibility  to  dioose 
between  the  original  proposal,  whlidi 
would  have  required  nsiqg  an  outlet 
monitor  only,  and  the  operation  of  a 
CEMS  in  wUdi  both  an  inlet  and  ottdet 
monitor  are  osed. 

Another  commenter  stated  that  after 
the  compliance  test  the  proposed 
standards  only  need  an  'lelerting 
service,"  whidi  could  be  provided  by  an 
outlet  monitor  alone. 

Response:  The  standard  for  FCCU's 
using  add-on  conttola  is  90  percent 
reduction  or  SO  vppm.  whichever  is  less 
stringent  The  intent  of  monitoring  for 
the  standard  for  add-on  contrals  is  to 
detenaine  compliance  on  a  daily  beais, 
as  daaoibed  ia  the  reviaad  prcposaL  To 
meet  this  intent,  die  Agency  neisda  data 
that  show  the  actual  oowfiliHnoe  atatus 
of  the  source,  not  data  that  simply  alert 
the  Agency  to  potential  pvUems.  To 
make  an  aocurate  deteralinetieB  of 
coiaplinnoe  with  the  90  percent 
reduction  staadard.  die  Agency  voat 
have  both  aerotibar  inlat  aad  outlatiiata. 
Evan  where  feed  aal&rii  not  "hi^dy" 
variable.  Ifae  outlat  couoantoadaB  may 
vary  due  lo  FCCU  opardton  or  the 
source  of  the  nodi  afUHMEDbbsr 
performance  may  stay  flOBslBBt 


emissions  maiy  lead  to  an 
coiqdiaDce  de' 
percent  xadactian 
recogniaaa,  howawar. 'flal 
monttaria 
continoous 


ThaAflaocy 
ilBtet 


in  aalattoB  to  ^  90  vppm  atandaid  for 
add-on  contmb.  Huia,  dto  AfBOCf  haa 
modiSad  dK  •Bgriation.aB  «at«WMre 
or  oparaton  may  dnooa  to  dadare  Aefr 
Intaat  to  BKd  Iha  ataadad  far  add-on 
controls  by  Uadttog  theiroudetSOk 
emisstoiB  to  ae  vppm  and  Inatall  • 
CEMS  at  only  tte  «atfet  «if4e  eoatrd 
device  to  detanaiae  ooafAiaoea.  tbe 
Agency  wiafafaa  to  potot  vat  dat,  far 
such  owners  or  operatora,  compKaBoe 
determinations  will  be  made  only  ob  the 
basis  of  the  outlet  SOi  etiisaions 
wiBiout  legard  fur  the  percent  reducUuu 
being  adiieved  by  die  coBfrtn  device. 
Sach  ownen  or  upeiatuiv  may  tmange 
thefr  diuiue  ao  they  wood  be  aub)ect  to 
the  whole  standard  on  **90  percent 
reducdon  or  50  vppm,  wbidiever  is  less 
stringent"  provided  eCAdsfBitafled 
and  maintained  at  die  inlet  of  the 
control  device  OS  wen  aa  die  oiraet 
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Commmt  One  oonmenter  fdt  diat 
becauaa  an  add-on  control  device 
achieves  greater  reductions  in  SOk 
emiadons  dian  tacfando^  raeettaig  the 
standard  withoat  addon  ccntrola,  less 
draadc"  compliance  modtoring 
requirements  for  scrabbets  are 
reasonable.  This  oonmenter  proposed 
that  compliance  be  determined  inateed 
by  an  initid  perfbnnanoa  teat,  qoarteiiy 
monitoring  of  fadet  and  ontlet  ^ 
concentratian  naing  EPA  Raf erenoe 
Method  0  or  OB,  and  oantiimoas 
monitoring  of  wet  gas  acrabbar  prooeaa 
variaUea,  soch  aa  pK  hqaid-tn-gaa 
ratios,  and  pressure  drop,  to  evdnate 
scndiber  pofonnanoa  in  an  ongoing 
basis. 

Responae:  Modtorfaig  and  taatii^ 
requirementa  are  choaen  to  be 
appropriate  for  die  oontrd  tecfaidqim 
and  to  meat  the  faitent  or  god  of  dm 
modtoring  and  teating.  Ilia  lelattve 
stringency  of  different  oonird 
techdqoea  haa  no  bearing  on  the 
selection  of  the  moat  appropriate 
momtoiing  or  teating  reqnirement  for 
each  control  lechniqua. 

The  pupoae  of  modtixii^  for  these 
standards  is  determining  compliance  on 
a  daily  baaia.  TIm  procedure  snggaated 
by  the  commenter  doea  not  give 
information  from  whicfa  fte  compliance 
status  can  be  determined  daily. 

Comment  Several  commanters  ateted 
that  continuous  SOh  modton  are 
unreliable  due  to  modtor  operationd 
problems.  One  r-nirnnonfyp  proposed  that 
the  requirement  for  continuous 
modtoring  of  the  inlet  and  outlet  to  add- 
on controls  be  eUminated,  while  annthf 
commenter  recommended  an  increased 
allowance  for  CEMS  dofwntime  and 
maintenance,  audi  as  requiring  data  for 
IS  days  per  month  instead  of  22,  and  12 
hours  per  day  histead  of  1&  One 
commenter  atated  that  to  hja 
knowledge,  EPA  does  not  have  CEMS 
data  showtog  that  die  device  can  run  24 
houra  per  day  for  one  fiill  mondi  and 
give  accnrate  resdts.  He  dso  asked 
about  die  frequency  of  manud  emission 
testing  diat  wodd  be  required  when  the 
CEMS  fails. 

Responge:  The  EPA  extensively 
studBed  die  reliability  of  SOt  and  dihent 
CEMS  during  the  development  of 
subpart  D,  subpart  Da.  and  appendbc  F 
of  40  CFR  part  00.  Current  stnifies  diow 
that  atate-of-lhe-art  modtoring  systems 
provide  predse  and  accurate  data  when 
proper  operation  and  maintenance 
techniques  are  employed  on  a 
continuons  basis.  Experience  has  shown 
that  approximately  Z  homv  per  day  of 
manud  attention  te  neoessanr  to  obtain 
an  95  percent  or  greater  avainbility. 
Further,  as  <fiacBesed  in  the  BID  for  the 
proposed  standards,  Appendix  D,  FCCU 


catalyst  legeneiatm  ndiansts  are 
similar  to  mose  of  cod-fired  steam 
generators;  therefore,  die  continuous 
SQi  monitoring  tedmology  proven 
acceptable  for  ataem  ganeratora  dvdd 
be  applicable  to  FCCU  catalyst 
regeneratora.  Ibe  SOi  mcmltora  have 
been  Installed  on  some  FCCU  catalyst 
regenerators;  EPA  has  gathered 
intonnafion  on  die  operattond  hiatoty  of 
some  of  ftese  CEMS  but  die  date  were 
insnffident  to  comoare  direcdy  to 
appendix  F  to  40  CFR  part  oa  whidi 
contains  quality  assurance  procedures 
for  CEMS  used  for  compliance 
determinations. 

Tbe  Agency  has.  for  example, 
conducted  tests  at  a  sodium  scrubber  on 
an  FCCU  using  idet  and  outlet  SOk 
CEMS.  The  outlet  modtor  was  on  a 
saturated  gas  stream  without  rdieat  of 
the  flue  gas.  There  was  no  particulate 
removd  in  the  flue  gas  prior  to  die  Inlet 
modtor.  T1i4  duradon  of  the  testii^  was 
about  12  daya.  Over  this  time,  no 
ditficdty  was  experienced  in  obtaining 
valid  data.  Some  regular  backfluahing  of 
the  oudet  andyzer  system  occiuredduie 
to  the  saturated  nature  of  die  Ihie  gas. 
This  limited  time  testing  sttggeats  diat 
widi  carefd  maintenance  of  the 
modton.  fong  term  use  and  potentid 
problems  can  be  avoided  T^  difficdty 
steted  with  regard  to  ouUet  monitors  on 
a  saturated  gas  stream  can  be  overcome 
throu^  adequate  design  and 
maintenance  of  the  CEMS.  (The 
commenter  doea  not  stete  that  die 
difficdty  cannot  be  overcmne,  but 
radier  Just  diat  it  is  difficdt) 

A  pwdcdar  concern  of  severd 
commentm  was  particulate  plug^ng. 
The  Agency  doea  not  agree  ftiat 
particdate  plugging  will  be  a  problem  if 
the  modtor  is  properiy  designed  and 
operated.  In-stedc  filten  have  been 
redesigned  widi  better  shldda.  and 
improved  outdd'astack  conditioning 
systems  have  been  developed  that  allow 
removd  of  the  in-stack  filter,  when 
necessary.  Furthermore,  technoloi^s 
are  available  to  circumvent  CEMS 
plugging.  Properiy  designed  systems 
usually  have  badc-puige  capabilities  to 
prevent  particdate  plugging  of  the 
sampling  probe  in  the  stadL  Studies 
have  also  shown  that  high  pressure 
(greater  than  70  pu)  air  in  backfluahing 
sample  lines  and  probes  improves 
removal  of  particdate  and  moisture 
from  the  in-steck  probes  and  filters  bodi 
upstream  and  downstream  of  scrubbers. 
Manufacturers  of  the  systems  and 
installation  personnd  woold  be 
responsible  for  rfoatgnii^  each  system 
for  a  spedfic  source. 

Based  on  dieae  studies.  EPA  has 
conduded  that  continuous  80^  modtxKs 
are  reliable  and  accurate  when  properiy 


operated  and  maintained,  and  are 
capable  of  meeting  the  miniauun 
requiremento  for  detenninii^ 
compliance  with  theaa  atandaniBb ' 
the  promulgated  atandatds  retain  the 
requirement  for  condnuoiia  SOb 
monitors. 

Ibe  EPA  does  nd  axped  die  OEMS  to 
run  nonatop  for  24  hours  per  day  far  an 
entire  month.  To  allow  Sor  petiada  when 
CEM's  an  afaul  down  for  varioBB 
reasons,  tntniiniim  data  requireasante 
were  eatebhahed.  The  EPA  baaed  ito 
selection  of  18  houn  of  date  in  a  24  hour 
day  and  22  days  of  date  out  of  90  daya 
on  the  miiriiwim  data  requirements  far 
complianoe  detendnadoos  specified  far 
utility  boilan  onder  adbpert  Da  of  40 
CFR  part  00.  Under  dieee  standm^ 
EPA  condadad  diet  dw  raqdrad  date  to 
be  ooUectod  provided  aufficfant 
inf ormatjon  to  characteiiBa  i 
and  that  properly  operated  and 
maintehied  CEMS'a  wees  cepnfafa  of 
meeting  these  reqdreuienta.  The 
operating  conditiona  at  the  opatnam 
CEMS  at  FCCU's  are  dndar  to  thaae 
found  at  a  aalipart  De  bdler  GEMS  prior 
to  the  flea  gaa  acndiber.  Tba  addasam 
data  requftmnsnte  (la.,  oottactton  of  18 
valid  boon  of  date  per  dey  far  22  deya 
out  of  every  ao)  provide  far  downtfane 
enabling  the  owner  or  operator  to 
maintato  and  calibrate  the  CEMS  end 
correct  antoor  maUiBicliona. 

Manud  teating  ia  not  raqdrad  when 
die  CEMS  fdla  provided  die  facflity 
meets  the  adnimiuB  date  reqafaemeute. 
MalfuncUona  are  not  Iflcdy  to  oocar 
every  90-day  period.  Tires,  EPA  expecte 
that  most  CEMS's  routindy  wiS  operate 
better  than  die  BdnimnB  date 
reqdreraenta  and  sapplementd 
sampHng  wiQ  be  rardy  necesanijf  to 
meet  tnem. 

Many  methods  are  available  for 
supplemental  samdlng;  eadi  owner  or 
operator  wodd  devdop  an  approadi  to 
obtaining  these  ndiumnm  data  in  the 
Quality  Control  Han  required  by 
Procedure  1  of  40  CFR  part  00  appendix 
F.  Any  acceptable  sampling  scheme 
wodd  have  to  obtain  data  rqiresendng 
at  least  18  houra  of  (^eradon  daily.  If 
Method  0  is  used  the  minimum  sampling 
time  is  20  minutes  and  die  minimiim 
sampling  volume  is  0.02  dry  standard 
cubic  meten  (dscm)  (0.71  dry  standard 
cubic  feet  (dscf)]  for  each  sample. 
Samples  are  taken  at  approximately  00- 
minute  intervds:  each  sample 
represents  a  1-hour  average.  To  obtain 
one  valid  day  from  supplementd 
sampling  requires  IB  vdid  samples. 
Meftod  OB,  if  used  wodd  alao  have  to 
colled  a  sample  representing  a 
minimum  of  18  hours.  If  a  back-ap 
modtor  is  used  instead  then  a  minimum 
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of  18  valid  hours  to  obtain  a  valid  day  is 
still  required. 

Comment  Two  conunenters 
questioned  the  costs  of  CEMS's  reported 
by  EPA.  One  commenter  asked  whedier 
the  sample  collecting  and  conditioning 
systems  needed  to  ensure  a  reliable 
CEMS  were  included  in  the  price  of  the 
CEMS  and  fi^ether  the  Agency  updated 
the  costs  from  the  original  proposal  The 
other  ctnnmenter  felt  the  Agency 
substantially  underestimated  the  costs 
of  a  CEMS. 

Re^MiWK  The  cost  of  die  additional 
CEMS  reported  in  the  revised  proposal 
notice  reflected  the  cost  of  an  extractive 
analyzer  and  installation  (in  February 
1981  dollars).  The  Agency  updated  the 
original  1981  costs  for  die  extractive 
anidynr  system  and  obtained  a  revised 
fourth  quarter  lOM  cost  estimate  of 
189.300  (including  installation  and  data 
acooialtioo  system  (DAS);  $46,200 
widlouttheDAS^ 

The  Agency  dso  recendy  attempted 
to  obtain  updated  CEMS  cost  data  by 
contacting  vendors  and  source  owners 
or  operators  using  CEMS.  The  study 
found  total  worst'case  costs  for  an 
extractive  analyzer  (inchiding  a  DAS 
and  installation)  to  be  from  $45,000  to 
$180^10  (1984  dollars).  (The  worst-case 
costs  inchided  additional  costs  for 
longer  sample  lines,  corrosion-resistant 
probes,  {vobe  back-flush  systons.  and 
computer  data  acquitition  systems 
capable  of  generating  emisrions 
reports.)  The  commenter  provides  an 
estimate  at  about  $10a00O  (analyzer, 
sampling  system,  and  installation). 
Taking  out  die  cost  of  a  DAS  (about 
$234)00)  from  the  vrarst-case  costs,  the 
commenter's  estimate  falls  in  the 
middle-to-upper  end  of  the  worst-case 
costs.  The  Agency  notes  diat  its  original 
cost  estimate  for  an  extractive  analyzer, 
when  updated  to  1984  dollars,  still  falls 
within  die  worst-case  costs  range 
reported  in  die  updated  stuc^. 

Updating  the  across-tbe-stack  cost 
estimate,  which  was  for  a  complete 
oudet  monitoring  system,  to  fourth 
quarter  1984  dolkrs  yields  a  cost 
estimate  of  about  $02,900  for  die 
analyzer.  DAS.  and  installation.  Data  on 
across-the-stack  CEMS  gathered  more 
recendy  show  total  worst-case  vendor 
costs  without  a  DAS  from  $2i000  to 
$1524)00  (1984  doUars).  The  one 
commenter  estimated  costs  of  about 
$15aOOO  to  $175,000  per  analyzer 
(analyzer,  sampling,  and  installation), 
which  falls  at  me  upper  range  of  the 
worst-case  vendor  estimates. 

The  annual  maintenance  costs 
estimated  by  the  Agency  in  the  proposal 
BID  appendix  D  were  $114)00  for  eidier 
an  extractive  or  across-the-stack  CEMS. 
Updating  the  coat  results  in  an  estimate 


similar  to  the  commenter's  estimate  of 
$16,000  for  an  extractive  system  and  is 
more  conservative  tlam  the  commenter's 
estimate  for  an  acroas-die-stack  system. 

Without  Add-On  Control  Devices 

Comment-  Several  conunenters  stated 
that  EPA  had  underwtimated  die  costs 
of  daily  Method  8  testing.  Conunenters 
estimates  ranged  from  $184,000  to 
$400.000/yr  per  FCCU.  Commenters  did 
not  think  it  was  reasonable  to  claim  the 
costs  to  be  "reasonable"  when  the  costs 
are  based,  in  part,  on  a  traversing 
system  not  yet  developed.  One 
commenter  believed  that  insufficient 
qualified  contractor  manpower  exists  to 
conduct  the  Method  •  compliance 
sampling. 

Response:  The  EPA  agrees  with  the 
commenters  that  the  assumption  of  an 
automatic  traversing  system  should  not 
be  used  for  evaluatiiig  and 
recommending  daily  Method  8  testing, 
although  the  Agency  still  contends  that 
it  is  tedmologically  feasible.  Instead,  the 
Agency  has  revised  the  cost  estimate 
assuming  that  a  monoraU  system  will  be 
installed  at  each  of  the  two  sampling 
ports  and  that  a  single  sampling  train 
will  be  used,  with  manual  mgvement  of 
the  sampling  train  fat  traversing  and 
changing  potts.  Altheugh  not  addressed 
by  the  commenters,  EPA  decided  that  it 
was  appropriate  to  ajso  include-a  cost 
for  an  enclosed  samiding  area  to  protect 
the  sampler  and  equipment  bom  various 
weather  conditions,  such  as  rain  and 
snow.  The  capital  cost  of  the  monorail 
system  and  enclosure  is  estimated  to  be 
^,000.  When  die  Agency  originally 
estimated  the  cost  using  an  automated 
traversing  system,  two  sampling  trains 
were  assumed,  one  in  each  port  With 
the  revised  assumptions,  only  one 
sampling  train  is  used,  and  is  moved 
bom  one  port  to  the  next  The  standard 
requires  one  3-hour  sample  per  day.  365 
days  per  year  this  halves  the  number  of 
samples  to  be  analysed  to  365  (1  per 

The  EPA  disagrees  widi  die 
commenters'  claim  that  three  or  more 
people  would  be  devoted  full-time  to 
this  stack  testing.  Only  one  3-hour 
sample  is  required  each  day.  Hie 
Agency  believes  that  it  would  take  an 
average  of  8  labor  hours  per  day  to 
prepare  the  equipment  conduct  the 
sampling,  and  perfom  periodic 
maintenance  on  spare  equipment  with 
added  labor  for  ana^sis  of  about  1.3 
hours  per  sample.  The  revised 
annualized  cost  per  affected  facility  is 
estimated  to  be  $120^000. 

The  EPA  assumed  that  in-house 
personnel  would  be  fised  to  conduct  the 
Method  8  compliance  sampling.  The 
EPA  believes  there  is  sufficient  lead 


time  to  train  such  personnel  without 
requiring  or  solely  relying  on  contractor 
manpower. 

Comment  Many  commenters  stated 
Uiat  daily  testing  should  be  deleted  from 
the  standard  for  FCCU's  without  add-on 
controls.  The  commenters  felt  that  daily 
testing  was  too  cosdy  and  unduly 
burdensome,  especially,  according  to 
one  commenter,  when  compared  to  the 
costs  of  monitoring  for  the  scrubber  or 
testing  under  the  feed  sidfur  cutoff.  One 
commenter  stated  that  the  cost  of  daily 
Method  8  testing  could  hamper 
improvements  in  SOx  reduction  catalyst 
development 

Response:  The  Agency  recognizes  that 
daily  testing  with  Method  8  is  not 
inexpensive,  but  that  it  is  also  not  an 
unreasonable  cost  The  Agency  has 
examined  various  methods  available  to 
show  daily  compliance  with  the 
standards.  For  facilities  that  opt  to  use 
SOx  reduction  catalysts  to  meet  the 
standards,  the  Agency  has  determined 
that  daily  Method  8  testkig  is  currently 
the  only  viable  alternative  that  enables 
the  Agency  to  be  sure  that  the  owner  or 
operator  is  in  compliance  on  a  daily 
basis. 

The  relative  costs  of  the  various 
methods  for  detennining  continuous 
compliance  available  to  all  affected 
facilities  subject  to  the  standards  is  not 
a  valid  basis  for  rejecting  one  method  or 
another.  What  is  relevant  is  whether  the 
total  (capital  annual,  menitoring,  etc.) 
cost  of  compliance  for  meeting  tibe 
standards  for  an  affected  facility  is 
reasonable  or  unreasonable.  Daily 
testing  is  needed  for  this  standard  in 
order  to  show  daily  compliance,  and  the 
cost  of  such  testing,  ta  the  Agency's 
assessment  is  reasonable. 

The  Agency  disagrees  that  daily 
testing  is  too  cosdy  and  unduly 
burdensome.  Tlie  Agency  stuc&ed  the 
potential  economic  impact  of  the 
standards  on  small  and  large  refineries  * 
and  reported  and  discuMed  the  findings 
in  the  original  proposal  notice  to  these 
standards  (49  FR  2072).  The  economic 
impact  to  die  small  (and  large)  refiner  is 
expected  to  be  small  because  most  if 
not  all,  of  the  cost  should  be  capable  of 
being  included  in  the  prfc^es  of  die 
refined  petroleum  predicts  and  the 
resulting  price  impact  is  reasonable. 
These  results  were  obtained  assuming 
consilience  by  all  projected  affected 
facilities  widi  the  standard  for  FCCU's 
with  add-on  controls,  which  is  more 
expensive  than  compliance  with  the 
standard  for  FCCU's  without  add-on 
controls.  Therefore,  the  economic 
impacts  of  complying  tvith  the  standard    „,i 
for  FCCU's  without  add«on  controls  will 
be  smaller. 


The  Agency  believes  that  die 
monltortag  costs  associated  widi  daQy 
Method  8  testing  an  un&kdy  to  aSsct 
SOi  reduction  catatyrtdavriopiMoL 
Even  widi  die  hislher  tes^  eoeta,  80k 
reduction  catalysts  oe  i^IBcaly  to  be 
ovaraB  less  cosdy  to  use  than  scndiban. 
Thus,  devdopment  on  9G^  reduction 
catalysts  wfll  stffl  continue  as  ownan  or 
operators  try  to  tninini<«»  tbdr  costs  in 
meeting  diese  standards. 

In  condarion.  the  Agency  believes 
that  the  cost  of  daily  Mediod  8  testfaig  is 
reasenride  fa  Older  loenseie  daily 
compliance.  Leas  expcaeive  awdieda 
tiiat  allow  die  Agenqr  to  flMke 
equivalendy  aocarale  dafly  ooMpHanoe 
detenainatkBs  are  ear nniap  il  and  asay 
be  used  sal^eot  to  the  apfMoval  of  dM 
Administrator. 

CammeBt  One  rnmiaMiliii  staled  that 
die  proposed  repdatkm  doae  not  mfffy 
sufficient  infoniatioa  (calodadoB 
procedures)  under  Sectioa  «aioe,  "TMi 
MedMdaaadPnoediirea.''  todetemiBe 
total  SOg  emissions 

iZespaiisar  The  EPA  asees  «rith  the 
commenter.  Therefore,  Uib  regulatiao 
has  been  revised  to  indicate  Uiat 
modification  to  die  calculation 
procedures  specified  in  Reference 
Mediod  8  wifrbe  required  to  calculate 
total  SOx  emissions  as  SOb. 

Comment  Many  commenten 
suggested  alternatives  to  daily  Mediod  8 
testiiu  for  demonstrating  continuous 
cominiance.  Tlie  commenters  suggested 
duee  basic  types  cd  alternatives:  (1)  Hm 
use  of  less  frequent  Method  8  testii^  (2] 
periodic  testing  for  SOi  until  an  SGb 
CEMS  is  developed,  and  (3)  die  use  of 
continuous  SOb  nHoilors  with  periodic 
testing  for  SOi.  One  commenter  stated, 
in  genereL  that  die  daily  apfttcation  of 
Method  8  is  cmnbeiseme,  and  thus,  die 
proposed  rule  shook!  oontaia  provWona 
to  allow  the  pendtlee  to  demoiMtrete 
continuoas  ooa^iilance  based  on  a 
broader  apectiaei  of  opttoBS. 

flaspoaaerTheAgBacyhas 

die  altemadwa  aoggeated  by  the 
coamwaAers.  The  Aaeacy  agrees  that 
any  test  should  not  be  perfonsed  asore 
frequendy  than  neoassaiy  and  that  a 
history  of  test  data  may  ahow  that  dady 
testing  is  irnnsneseaiy.  Itowevar,  each  a 
"history  of  teat  data"  doea  not  exist  at 
this  tioH  and  wlthoat  aadi  data.  dM 
Agen^  does  not  baUave  aay  of  dw 
altemattva  laoaitaitag  or  taot^ 
schemes  aoBsatod  can  be ' 
atdilstfme 
continuoiia 

araaada.A«dMctta 

provided  vaqr  ittda  data  le 
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dMM#t  sheald  be  able  to  aaasdlarBa 
ninn  Thn  InfnfBialliw  aad  iMsiBlaia 
provided  ware  isHiffidaat  far  Ike 
Agency  to  avalaate  thia  potoirital  isrtUa 
partlcalari 


monitors  iar  dielr  ability  to  asoBttar  80|. 
To  data,  none  of  dto  OMBlftaia  axa^nad 
has  proven  anltaUa.  Ibeniora.  te 
Agency  ooidd  not  raquira  at  diis  time 
such  a  fflonitac.  Tlie  Agsney  does  ap«e 
diet  many  of  these  altonatives  may  be 
shown  acceptable  as  sson  data  on  80x 
reductloo  catalyat  use  and  SOk 
emissions  are  generated.  Thankn.  dM 
standard  explicitly  atates  that  such 
altamadvaa  aapportad  fay  saffidcat  data 
may  be  Bpprovad  on  a  caae-fay-caaa 
basis.  Seaaa  oflhe  criteria  that  asay  be 
conslderad  are  fte  SOk/SOk  rado, 
prodact  Seed  variability,  froqutncy  of 
product  slate  changes,  operatianal 
variability  in  regenerate  conditions 
(e.gM  excess  oxygen,  teaparatura^^ 
catalyst  addition  achadulea,  aad  FOCU 
operating  oonditions.  Hie  devahmaaaot 
of  a  successful  SOx  mooilor  would  also 
be  an  acceptable  altemadva,  upon 
approval  fay  die  Adminlstratoi;  to 
Method  8  testing.  In  die  meantime, 
however,  die  Agency  has  retained  daily 
Method  8  tpfftjpg  for  detetnlning 
compHaace  on  a  continuous  basis  for 
the  standard  for  FCpTs  without  add-on 
controls. 

Commant  Two  commenten 
expressed  concern  over  die  possible 
interfering  effects  of  particulates  adien 
perfonning  Method  8  or  revised  MeduKl 
& 

Aeq>ofl8e:The  EPA  agrees  that  die 
presence  of  "other  particidate  matter^ 
could  isvalidate  die  Mediod  8  test 
results.  Therefore,  appropiiate  dianges 
have  been  made  in  due  regulation  to 
peradt  the  insertion  of  e  heated  filter 
and  probe  in  the  senipllng  train,  prior  to 
the  fanpingers.  Tlie  heated  probe  and 
filter  win  prevent  the  particulate  matter 
from  getting  fato  die  Inqrioger  solution. 
FUtert  wottu  be  required  that  are  at 
least  98j96  percent  efficient  as  required 
in  Section  3.1.1  of  Method  5.  There  is  no 
indication  or  reason  to  suspect  theee 
filten  would  not  eliminate  the  analysis 
proUeBi.  ff  analytical  Intel  fei'euoe 
beoaaaa  ol  pardadate  nattw  still  exists, 
then  alternative  andytical  tadaiiquee 

timm  ■■!■■■  all  ii      *  *  -  *      *  mmm  - 

avadaUa  lor  nsa  vpoa  approval  by  the 
Administrator. 
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Tae  EPA  acscnowledges  dHt  i 
lias  known  InleriiBniig  enscts  onSQx 
detenainatioQS.  We  beKeve  there  are 
altemettve  tarJuiiqaes  to  fHminflff  the 
intensrsBce  and  are  cuiieut|y  stncQdag 
potential  IntetrareDce  problems  wllh 
reqiecit  to  amaooia.  lins,  In  cases 
where  anuBoola  and/or  amlnas  are 
expected  or  are  known  to  create 
proUeBU,  the  owner  or  operator  should 
consult  the  Adadnlstrator  for  approval 
of  alternative  tert  me&eds. 


CDJamaitfrOne  ooBHnentar  atatad  diet 
the  coUactioa  of  a  grab  saiapia  asing 
Referanoe  Method  •  is  ksa  ssltobla  r 


a  oonttauoos  on-line  analyaef;  ( 

tiiough  diere  could  be  some  ndaor 

variation  to  the  SGb  to  80b  ratio  ia  the 

stock  faa.  Thai 

uee  of  Method  «  oodd  ^ve  I 

resultea^sn 

ooBKi  mofim  ne  < 

prior  to  obtsdniBg  the  dady  SBByda. 


standards  specified  dMt  d» 
measuiuBiiJut  of  80x  emissions  from 
FCCU's  Bsing  90x  rednetloB  catalyete 
would  be  acconpHshad  by  oandnctlBg 
rovteea  sseuiuu  a  lor  one  auni  eacn  oay. 
Ine  Agency  knows  of  no  evidence  that 
the  variaUuu  ta  total  90x  diruufpi  flie 
oovse  of  a  day  Is  way  gieatai  nan  the 
variatkm  to  the  90b  to  80h  ntto  in  dM 
stack  gas  and.  niua.  knows  of  no 
evidence  for  the  ronnnwntai^s  feaiBiksL 

The  EPA  aasumes  flMt  operatoBS  win 
obtafa  valid  samples  dut  are 
repreeentative  ofpparaHngnaMWtions  at 
the  fscUUy  and.  ftereliam,  win  B0t  altar 
operating  cooditians  prior  to  aaaqdln^ 
^ub  deisierate  actions  OB  fta  part  ofan 
owner  or  operator  to  oUatoaBnalistto 
iiisiilli  iliiaili  iimsllliila  i  In  iiiBiBBiliai 
of  the  standard  aad  an  iBepl  andsr 
subpart  A  dM  GaBasal  AoviaiaM  (40 
CFR  0ai2).  Inspecdon  of  plBBt  I 
date  by  EPA  and  State  [ 
lead  to  datadiBn  of  I 
plant  operation. 

CemmmtOm 
whediarm  *CfnBT)  iidto 
approprtete  t 
probe  andr 
Tbisf 

•C(a 


hotter,  or  it 
etetailhi 
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deposU  in  tiM  probe,  thvprobe  would 
tooniAigiip. 

AMtpoBMT  Tht  EPA  bsMd  the 
Miecdoa  of  the  temperatora  for  the 
heated  filter  and  probe  in  the  revised 
Methods  on  the  temperature  ipedfied 
hi  the  pfqKMed  Method  SB  and  5P  (50 
FR  2t«e»,  May  28.  lOBS),  which  are  the 
methpda  for  sampliog  partiailate  matter 
at  FCCira- Ilia  dew  point  fiw  90b  may 
be  hiiher  than  the,  temperatnra  of  the 
heated,  filtn  and  probe  (IflO  *Q.  In  auch 
inataipilear  the  altar  wQidd  pick  up 
coadcaaed  80b  Imoat  likely.  tho««h.  aa 
foHiaic  add  miit),  diereby  leading  to  a 
low  estimate  of  SOb  as  measured  in  the 
infringers.  The  Agoicy  beUevea  that  this 
problem  is  small  because  the  filter 
wooM  pick  up  only  a  small  part  of  the 
sulfivic  add  mist,  and  the  rest  would 
pass  through  the  filter  and  be  collected 
in  the  impinflers.  Thus,  the  Agency 
recognizes  mat,  to  such  situations,  a 
potential  bias  exists  to  underestimate 
emisaions,  but  beUeves  that  it  is  smaU 
provided  a  taaperature  of  180  *C  is 
maintained. 

The  matariala  used  (glass  and 
•tainleea  steel)  tai  die  probes  and  filter 
holder*  are  not  sol^ect  to  corrosion  from 
autfotic  add.  Farther,  the  probes  and 
filter  holder  are  removed  each  day  (after 
the  3-hoar  test)  for  cleaning.  In  addition, 
FCCU  operators  would  be  required  to 
conduct  periodic  leak  chedw.  If  leeks 
are  detected  fai  die  system,  or  if  the 
aenmUng  system  fsUs,  then  the  system 
would  need  to  be  repaired. 

With  regard  to  the  stadc  tenq)erature 
being  diffnent  frmn  the  probe 
temperature,  if  die  stack  temperature  is 
hotter,  there  is  no  problem  from  an  SOi 
enforcement  stanc^wint— more  SOi  will 
be  trapped  in  the  impingors    and.  Uius, 
no  temperature  adjustment  has  to  be 
made  at  the  probe.  However,  if  the  stack 
temperature  is  colder,  less  SOi  will  pass 
throu^  the  filter  and  a  temperature 
adjustment  has  to  be  made.  It  ia 
omnnon  practice  to  electrically  heat  the 
probe  to  attain  die  dedred  temperature. 

Finally,  with  regard  to  phigging  of  the 
probe,  as  part  of  normal  operating 
proosdures,  — mpHiig  conducted  usfaig 
revised  Methods  requires  diet  die  probe 
be  cleaned  out  after  ead  run  and  mat 
die  collected  ample- be  discerded  from 
the  analysia.  Thia  procedurodiminates 
die  potential  problem  brought  op  by  the 
commenter. 

Gaaunenil:  One  commenter  asked  idiy 
Um  iaopropanol  (IPA)  impfatger  was 
deIetidfroa>Mediod& 

ita^pvoMr  Methods  wo  designed 
piinar&jr  far  tlie  separata  cuituM  and 
meeaaraiBent  of  aatfaiic  add^and  SOb. 
The  IPA  impiniBr  ia  used  to  eoDed 
salfvic  add  and  aOb.' while  dM 
hydrogen  peroxide  tanpfaiger  ia  used  to 


colled  SOi.  In  the  aibsence  of  die  IPA 
impinger,  the  faydrofen  peroxide 
impinger  will  colled  all  die  SOi 
compounds  together.  The  current 
stamlards  for  SOx  reduction  catalysts 
are  based  on  total  SOz;  there  is  no  need 
to  separate  SOi  from  other  sulfur 
emissions.  Therefore.  EPA  eliminated 
the  IPA  impinger  frcni  Mediod  8,  the 
effed  of  which  is  to  simpli^  the  test 
procedure,  analysis,  and  calculations. 

Feed  Sulphur  Cutoff 

Comment:  One  commenter  feh  that 
the  coat  of  testing  the  feed  suLhir  at 
FCClTs  using  the  alternative  feed  sulfur 
cutoff  is  too  expensive  to  be  performed 
more  often  than  is  necessary  and 
suggested  diet  such  testing  should  be 
required  once  per  wedc  if  the  feed  is 
previously  found  to  contain  below  0.3 
percent  sulfur  in  evary  sample  for  a 
week. 

Response:  For  these  standards, 
owners  and  operators  are  required  to 
determine  compliance  on  a  continuous 
basis  (i.e..  on  a  daily  basis).  As 
described  in  the  proposed  standards, 
most  refiners  manually  sample  the 
FCCU  fresh  feed  once  per  day.  Fresh 
feed  sulfur  content  however,  may 
change  on  an  houriy  basis.  Requiriag 
samples  to  be  colleded  once  per  hour  is 
not  practical  using  manual  sampling 
teolmiques.  Therefore,  the  Agency 
selected  a  sampling  frequency  of  one 
sample  per  8-hour  shift.  This  frequency 
would  measure  major  fluctuations  in 
fresh  feed  sulfur  level  and  is  reasonable 
considering  current  refinery  sampling 
practices.  The  sampling  program 
suggested  by  the  coaunenter  would  not 
allow  the  Agency  to  be  sure  that  the 
owner  or  operator  ia  in  fact  meeting  the 
standard  on  a  daily  basis.  Furthermore, 
past  feed  usage  is  not  a  good  indicator 
of  future  use;  many  refiners  use  different 
feeds  or  feed  blende  for  short  periods  of 
time.  Therefore,  the  Agency  has  retained 
daily  testing  for  feed  sulfur  content  for 
those  opwators  usiqg  this  alternative 
standard. 

Compliance  j 

Source  Operation  Daring  Malfunctions 

Comment  One  commenter  requested 
that  EPA  oondder  establishing 
standards  that  allow  a  certain  amount  of 
scrubber  downtime  without  requiring  an 
FCCU  shutdown. 

Response:  The  General  Provisions  in 
40  CFR  part  80  provjkle  for  malfrmctitm 
of  control  equipoMnt  Itlaffundian" 
meana  only  soddan  and  unavoidable 
fdhire  of  air  poUutlfn  control 
eqnipaiant,  prooeaa  kqiii^miant,  or  of  a 
proceaa  to  operata  la  a  normal  Or  uatMl 
manner.  Taiiurea  that  aro  oauaed 


entirely  or  in  part  by  poor  maintenance, 
careless  operation,  or  any  other  ^' 

preventable  upset  condition,  are  not 
considered  malfunctions.  As  stated  in 
t  60.8(c),  emissions  in  excess  of  a 
standard  due  to  a  malfonction  do  not 
represent  a  violation  of  the  standard.  In 
addition,  scrubbers  cuitentiy  applied  to 
FCCU's  have  demonstrated  reliabiUty 
levels  in  excess  of  95  percent  Thus,  it  is 
unnecessary  to  provide  a  provision  in 
the  standards  for  scrubber  downtime. 

Comment  One  commenter  asked  if 
the  affeded  facility  is  allowed  to 
continue  operating  during  continuous 
emission  momtor  malfunctions. 

Response:  An  affeded  fadlity  may 
continue  to  operate  during  continuous 
emission  monitor  malfunctions. 
However,  as  prescribed  under  40  CFR 
ea7(b)  and  (c)(3)  of  die  General 
Provisions,  the  owner  or  operator  shall  ■ 
maintain  records  of  any  periods  during 
which  a  continuous  monitoring  system 
or  monitoring  device  is  Inoperative,  and 
the  quarterly  (or  semiannual,  if  no 
exceedances  have  occurred  during  a 
particular  quarter)  compliance  r^iort 
shall  indude  the  date  and  time 
identifying  each  period  during  which  the 
continuous  monitoring  system  was 
inoperative,  except  for  tero  and  span 
checks,  and  the  nature  of  the  system 
repairs  or  adjustments.  It  should  be 
noted  that  failure  to  prc|>erly  operate  or 
maintain  a  ctmtinuous  monitoring 
system  would  be  considered  as  a 
violation  rather  dian  a  malfunction  (see 
40  CFR  eaiOS  and  60.139. 

Changing  Compliance  Mediod 

Comment  Four  commenters  wrote 
that  the  90-day  notification  prior  to 
changing  from  one  method  of 
compliance  to  another  ahould  be 
modified  to  allow  for  an  immediate 
change  in  emergency  cases.  Two  of 
these  commenters  stated  that  no  prior 
notification  should  be  required  provided 
that  records  appropriate  to  demonstrate 
compliance  are  maintained,  and  EPA  is 
notified  in  writing  of  the  change  in 
compliance  method. 

Response:  The  regulation  now 
requirea  that  daily  compliance 
detendnationa  be  made  for  all  of  the 
standards.  Thus.  EPA  agrees  with  the 
commenters  and  has  removed  the 
requirements  fcv  prior  notification 
provided  that  recorda  a|q>rq)riate  to 
denKmstrate  compllencO  widi  the 
regulation  are  maintained;  Adifltionally, 
a  quarterly  report  with  notifioatioa  of 
the  diange  muat  be  subinltted  to  the 
Adndidstrator  In  die  qnkrter  followiM 
sodi  a  diange  even  if  no  violatlona  of  a 
Standard  have  bcconed 
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Modification/Reconstruction 

Comment  One  commenter  stated  that 
routine  maintenance  items  should  not  be 
included  in  determining  if  a  facility  is 
modified  or  reconstructed  because  many 
of  these  items  are  fi^quenUy  repaired 
without  a  resultant  emissions  increase. 
Another  commenter  stated  that  the 
affected  facility  should  be  redefined  to 
include  the  fractionator  and  gas  plant 
because  rebuilding  work  in  a  single 
turnaround  of  an  affected  facility  can 
commonly  exceed  50  percent  of  the  cost 
of  a  new  unit  Also,  the  cost  of 
rebuilding  work  on  an  affected  facility 
can  represent  20  percent  of  the  new  unit 
cost  of  an  entire  FCCU.  To  a  refiner,  an 
entire  FCCU  includes  the  fractionator 
and  gas  plant  These  two  units  usually 
do  not  require  any  significant  rebuildLog. 

Response:  The  reconstruction 
provision  (40  CFR  6ai5)  cannot  be 
invoked  until  SO  percent  of  the  "fixed 
capital  cost"  to  replace  die  existing 
facility  with  a  comparable,  new  factiity 
has  been  incurred  by  the  owner  or 
operator.  The  period  in  which  the  FCCU 
is  shut  down  for  maintenance  and  repair 
is  called  a  turnaround.  During  a  typical 
turnaround,  regenerator  refradoiy 
linings,  cydones,  and  odier  internal 
components  are  inspected  and  repaired 
or  replaced  as  requfred.  Based  on 
information  from  the  refining  industry, 
regenerator  components  have  a  useful 
life  ranging  from  10  years  to  an 
indefinite  period  of  time  when  they  are 
repaired  and  maintained  during 
turnarounds.  The  costs  used  in  the 
summation  to  determine  the  total  fixed 
capital  cost  incurred  are  those  costs 
incurred  to  replace  components.  The 
costs  incurred  during  maintenance  and 
repair  of  the  existing  fodlity's  ' 
components  (assuming  components  are 
not  replaced)  are  not  induded  in  the 
summation  of  expended  fixed  capital 
costs.  Thus,  there  is  no  need  to 
specifically  exempt  routine  maintenance 
items  fitim  the  reconstruction 
provisions. 

The  EPA  disagrees  with  the  comment 
that  rebuilding  work  typically  can 
exceed  50  percent  of  die  capital  cost  of  a 
new  affected  facility.  The  EPA 
examined  data  from  section  114  letter 
responses,  trip  reports,  literature 
articles,  and  companies  who  provide 
turnaround  services  to  refineries.  These 
data  led  EPA  to  condude  that  routine 
rebuilding  is  less  than  SO  percent  of  the 
cost  of  a  new  affected  fadlity.  As 
discussed  above,  this  is  becmise 
regenerator  components  are  typically 
repaired  rather  than  replaced  during  a 
turnaround.  If  several  major  changes, 
sudi  as  increasing  the  FQCU  capacity, 
changii^  ioa-heavier  or  more  sour 


crude  oil,  or  converting  to  HTR,  occur 
during  a  single  turnaround,  the  cod  may 
approach  or  surpass  the  SO  percent 
point  Such  major  changes  are  not 
however,  a  typical  turnaround 
occurrence.  The  possibUity  that 
rebuilding  work  may  exceed  SO  percent 
of  the  cost  of  a  new  unit  is  an 
inadequate  reason  to  broaden  the 
definition  of  the  affected  fadlity  (i.e., 
restrict  invoking  the  reconstruction 
provision). 

The  modification  provision  (40  CFR 
60.14]  is  invoked  when  any  physical  or 
operational  change  to  an  existing  facility 
results  in  an  increase  in  the  emission 
rate  to  the  atmosphere  of  any  pollutant 
to  which  a  standard  applies.  As  the 
actions  described  by  die  commenter  do 
not  increase  emissions,  the  modification 
provision  would  not  be  invoked.  In 
addition,  paragraph  (f)  of  1 60.14 
specifies  that  routine  maintenance, 
repair,  and  replacement  by  themselves, 
shall  not  be  considered  modifications. 

Comment  One  commenter  stated  that 
a  1-calendar  year  or  a  12-month 
"indusion  period"  for  reconstraction  is 
more  logical  than  a  2-year  period.  A 
refiner  with  a  normal  2-year  turnaround 
could  be  affected  by  the  reconstraction 
provisions  of  the  standards  if  a 
shutdown  began  1  or  2  months 
prematurely.  A  refiner  would  not  install 
a  sizeable  process  modification  during  a 
routine  shutdown  period  due  to  the 
excessive  downtime  incurred. 

Response:  The  EPA  considered  again 
the  2-year  period  and  conduded  that  a 
1-calendar  year  or  a  12-month  "indusion 
period"  for  reconstraction  is  not  more 
logical  than  a  2-year  period  for  FCCU's.  - 
Information  bom  industry  and  literature 
(see  proposal  BED,  p.  5-3)  indicates  that 
the  normal  tumaroimd  schedule  for 
revamping  FCCU  regenerators  is  every  3 
years  (i.e.,  a  maximum  of  one 
turnaround  wotdd  occur  during  each  2- 
year  period  of  operation).  A  process  unit 
turnaround  typically  indudes 
maintenance  and  repair  items  that  do 
not  qualify  as  fixed  capital  costs  and 
therefore,  a  turnaround  is  not  likely  to 
be  a  "reconstraction."  The  Agency  also 
does  not  expect  that  the  2-year  period 
will  alter  decisions  by  an  FCCU's  owner 
or  operator  on  when  to  replace 
equipment;  that  is,  the  FCCU  owner  or 
operator  is  not  likely  to  prolong  the 
useful  life  of  the  regenerator 
components  with  the  intent  of  avoiding 
the  NSPS.  Therefore,  for  this  particular 
NSPS,  EPA  believes  that  the  2-year 
period  provides  a  reasonable,  objective 
method  of  determining  whether  an 
ovfner  or  operator  of  an  FCCU 
regenerator  is  acfually'^raposing*' 


extensive  component  replacement 
%iriddn  die  ori^nd  intent  of  1 00.18. 

Recordke^ing  and  Reporting 

Comment  The  0MB  commented  diat 
quarteriy  reporting  was  too  frequent 
and  that  semiannud  reporting  wodd 
allow  the  Agency  to  obtain  the 
necessary  ioiomiation. 

Response:  For  FCCU's,  EPA  has 
conduded  that  quarteriy  reporting  (or 
semiannual  reporting  if  no  exceedances 
have  occurred  during  a  particular 
quarter)  is  die  appropriate  reporting 
frequency  for  the  following  reasons.  The 
major  reason  is  that  the  reports  contain 
dired  compliance  information  radier 
than  indicators  of  the  source's 
performance.  Therefore,  enforcement 
action  can  be  taken  qdddy  because  no 
further  testing  is  necessary  for 
documentation.  The  FCCU  is  one  of 
several  significant  amission  sources  in 
petroleum  refineries,  so  periods  of 
excess  emissions  could  have  a 
significant  imped  on  the  environment 
This  is  particulariy  trae  because 
refineries  generally  are  located  in 
dusten  near  industrial,  nibaa. 
populated,  nonattaiament  areas. 
Because  Ae  refinery  generally  does  not 
save  money  by  operating  tibe  control 
techniques  corredly  and  the  pollutants 
cannot  be  recovered  tat  resde.  there  is 
Uttie  incentive  for  this  source  category 
to  be  self-regulated.  Therefore,  to  ensure 
that  sources  are  not  out  of  compliance 
for  long  periods  of  time  during  idiich 
significant  environmentd  in^iacts  codd 
occur,  quarteriy  reporting  is  appropriate 
for  quarter*  inHten  fadlittes  have  had  a 
period  when  the  standard  has  been 
exceeded.  In  addition,  die  amount  of 
data  to  be  provided  in  these  cases  is 
reasonable.  Sources  conqilying  with  the 
proposed  revised  standard  would  need 
to  suppfy  ody  a  semiannud  negative 
declaration  statement  Ody 
noncompliant  aources  would  be  required 
to  provide  additiond  information  in  die 
quarteriy  compliance  reports. 

Vm.  Admldstnttve 

llie  dockd  is  an  organized  and 
complete  file  of  all  the  infomation 
considered  by  EPA  in  the  development 
of  this  rdemaldng.  llie  dockd  is  a 
dynamic  file,  since  materid  is  added 
throughout  the  rdemaldng  process.  The 
docketing  system  is  Intended  to  allow 
members  of  die  public  and  industries 
involved  to  readily  identify  and  locate 
documents  so  that  they  can  effectively 
participate  in  the  rdemaking  process. 
Along  with  the  statement  of  basis  and 
puipose  of  the  proposed  and 
promulgated  standards  and  EPA 
responses  tO  sijapfiififtrnt  cbmmen^  the  ^ . 
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contente  of  Ike  dodwL 

iatengmcfm^iimm  milBriBlg.  mOl 

at  the  recOTdjncate  of  judicial  review 
(section  aVfdJfrWAJ). 

TIm  efiactiva  d^  of  tUs  iMilatioB  if 
August  17.  IQBB.  Section  lU  of  the  Oaui 
Air  Act  provides  that  ataadanU  of 
performanoe  or  revisions  thenof 
become  effective  ujion  promulgatton  and 
apply  to  affected  facilities  of  which  the 
construction  or  modification  was 
commenced  after  the  date  of  proposal 
Qanuaiy  17, 1984). 

As  prescribed  by  section  111,  the 
promulgation  of  these  standards  was 
preceded  by  the  Administrator's 
determination  that  petroleum  refineries 
contribute  significantiy  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endamerpuUichealtii  or  welfare.  In 
accordance  with  section  117  of  tiie  Act, 
publication  oS  fliese  promulgated 
standards  was  preceded  by  consultation 
with  appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies. 

This  regulation  urin  be  reviewed  4 
years  from  the  date  (^promulgation  as 
required  by  tiie  dean  Air  Act.  This 
review  wffl  induue  an  assessment  of 
such  factors  as  ^  need  fat  iirtegration 
with  oner  progrems,  Ae  existence  of 
alternative  ncniods,  enforceabflity, 
uBpftweBenlB  in  euussion  control 
tecBoologyi  and  repuiUog  requiiements* 

Seetkm  n7  of  the  Clean  Air  Act 
requiiea  dM  Adndaiitrator  io  prepare  an 
ecoBoaBc  iBiMct  assessBwnt  for  any 
new  aoeroe  standard  of  perfomanoe 
pioBralgBtsd  tnder  section  111(b)  (rf  (he 
Act  Aa  eooaoric  isHiMot  asaesament 
wsprepaeed  far  this  wguiotloii  and  tor 
other  vsgulatofy  •Hematives.  Al 
aspects  ef  the  «asas8aeBt  were 
conridarad  in  te  fbiiBBhtioB  of  the 
standards  to  ansore  4hs«  cost  wm 
carehilly  oonsidaivd  in4eteriBlniag 
BDT.  Hw  Moooaic  iavacl  as 

is  included  in  the  BID  I ,.. 

standards  and  tlM  pramalgatBd 
standardk 

During  die  fint  3  years  that  the 
proposed  standards  would  be  in  effect, 
the  public  reporting  burden  for 
colleclaao  of  infamatian.  <n**i«<<i^  time 
for  reviewing  tMi«««»'iWiif  | 

existiflgdata«Mroas.9adiL ^_ 

maintaining  the  data  needed,  and 
completing  and  reviewing  the  ooUection 
of  infofHalioa  is  estimated  to  be  4J0e 
1  hours.  TV  estiBated 


AOB  to  IDSMlftBiD 


£ar  the  firsts 
0.151 


burdsB  Isr  «  ^picsl  wimnriBnt 
(iBohidiqg  initial  nports)  eanges  from 
about  WO  hours  per  year  lor  oaa^lyhig 
widi  the  feed  euttv  staMlwd  to  aboot 
980  hom  per  year  for  coi^yiag  with 
the  standard  for  «dd«n  coatmls.  llw 
resources  tetuired  bf  EPA  and  Stole 
and  local  agmdes  to  process  the  vqMcto 


per  year. 

Inifonnation  coHeotion  requirements 
associated  with  this  regulnBon  have 
been  approved  by  Olffi  ender  the 
provistoHS  of  the  ftiperwuik  Reduction 
Act  of  198a  44  U.S«C.  SSOl  ef  ae?.  and 
have  been  assignei  OMB  contrri 
number  2080-0061. 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
a  "major  nde"  and  therefore  subject  to 
the  requirements  of  a  regulatoiy  impact 
analysis  (RIA}.  The  Agency  has 
determined  thiat  tids  regulation  would 
result  in  none  of  the  adverse  econoDiic 
effects  set  forth  in  Section  1  of  the  Order 
as  grounds  for  finding  a  regulation  to  be 
a  "major  rule."  Hie  fifth-year  aonuaiized 
costs  of  the  standards  are  expected  to 
be  $45.8  aoillitMi  for  the  projected  17 
newly  constructed,  wwdified,  and 
reconstavoted  FCGU  regenerators  that 
could  be  aSected  by  the  standards 
during  the  first  5  years  after  the  effective 
date  oif  the  stondasds.  The  economic 
analysis  shows  that  the  standards 
would  not  have  a  g^gnificant  impact  on 
petroleum  refineries  if  all  FCCU  owners 
or  operators  subject  to  tliese  st^avds 
used  scrubbers.  The  standards  would 
have  a  small  effect  on  profitability  (a 
profit  decrease  vt%Ji  pocentj.  The 
Agency  has,  therefae.  concluded  diat 
this  regulation  is  not  a  "major  rule" 
under  Exec^ve  Chder  1229L 

The  R^riatory  flexibility  Act  of  Iteo 
requbve  the  identification  of  potentially 
adverse  imparts  of  Federal  regulations 
upon  sraafl  bonnees  entities.  Tlie  Act 
specifically  requires  the  completion  of  a 
Regulatory  Plexibflity  Analysis  in  Aose 
instances  where  small  business  impacts 
are  possible.  Becavse  these  standards 
impose  no  adverse  economic  impacts,  a 
Re^atory  Flexibflity  Analysis  has  not 
been  conducted. 

Pursuant  to  die  ^oviuons  of  5  U.S.C 
605(b}.  I  hereby  ctttify  tiat  this  rule  will 
not  have  a  signifioant  economic  impact 
on  a  substantial  number  of  small 
entities.  j 

List  of  Subjects  in  «0  (7R  Part  80 

Air  poDution  ooatrol,  Incorporation  by 
reference,  Inteigofemmental  relations. 
Petroleum  lefuieries.  Reporting  and 
recordiceeping  reqaliements. 

Dated  )i4y2r.tiM|. 

WIBiaB  K.  lleiDy, 
Administrator. 
40  GFR  part  iO  is  asKBded  as  follows: 


P ART  6O-«TAMOAR0S  OF 
PERFORMANCE  FOR  MEW 
STATIONARy  SOURCES 

1.  Hie  authority  citation  for  part  60 
continues  to  read  as  fdllows: 

Authority:  42  U-SXl  7481, 7411, 7414. 7416, 
7601. 

'  2.  Hie  toble  of  conlsits  for  euftipait  J 
is  revised  to  reed  as  firilows: 

Sutipart ,)— Otaadarde  of  Porf onoaoce  for 


eaiOO    AppliGafaility,  desiyutioR  of  afiected 
facili^,  and  reconstmction. 

60.101  DefinitioBa. 

60.102  Standard  tor  participate  matter. 

60.103  Standard  for  carbon  monoxide. 

60.104  Standards  for  sntfur  onde*. 

80.105  MoBitoriiig  of  eiaiasiinM  and 
operatkNis. 

60.106  Test  methods  and  procedure*. 

60.107  R^Mirting  and  recordiceeping 
requfesKBts. 

60.108  Performance  test  and  compIiaBce 
provisions. 

60100   Delegation  of  authority. 

3.  Section  00.17  of  sabpart  A— General 
Provisions  is  amended  iqr  adding 
paragrqite  (a)  (56),  (57),  (58).  and  (58)  to 
read  as  follows: 

S  60.17    iBcofDOfalfciim  l>v  ralaranea. 

*  *        •        •        • 

(a)  •  •  • 

(56)  ASIM  Dl2»-64  <Reapproved 
1978).  Standanl  Test  Method  for  Sulfur 
in  Petroleum  Products -(General  Boaib 
Method).  IBR  approved  Ao^ist  17, 1980, 
for  1 80.106(h)(2). 

(57)  ASTM  D1552-8I.  Stondard  Test 
Method  for  SuUiir  in  Fhtroleum  IVoducts 
(High-Temperature  Method),  lER 
approved  August  17. 1S8B.  for 

1 80.108(hX2). 

(56)  ASTM  D2&22-87.  Standard  Test 
Method  for  Soffiv  in  Retroteion  Products 
by  X-Ray  Spectrometiy.  iBR  approved 
Ai«ast  17, 1980,  far  1 0IU06(hX2). 

(59)  ASTM  01286-67,  Standard  Test 
Method  for  Sulfur  in  fttroleum  Products 
(Lamp  MeAodl,  ffiR  approved  August 
17, 198a  for  i  8aioa(faK2). 

•  •       •       «       * 

4.  Subpart ),  1 80.101  is  amended  by 
revising  ^  section  headiog  and 
paragraph  (b)  and  by  adtfing  paregx  aphs 
(c),  (d),  and  (e)  to  read  as  fraows: 


(b)  Any  flmd  catalytic  crad^  unit  . 
catalyst  regeoerator  or  fael  gee 
corabastion  device  aader  paragrafA  (a) 
of  lUa  aectioD  tshich  qopuneacea 
cuusiiHotion  or  modiffcatsods  after  fane 
11. 1973,  or  any  Glaaa  nalfar  reooveiy 
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plant  under  paragraph  (a)  of  tiiis  section 
which  commences  constructton  or 
modification  after  October  4, 1978,  is 
subject  to  the  reqiiirements  of  this 
subpart  except  as  provided  under 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  Any  fltiid  catalytic  cracking  unit 
catalyst  regenerator  under  paragraph  (b) 
of  this  section  which  conmiences 
constraction  or  modification  on  or 
before  January  17, 1984,  is  exempted 
from  §  60.104(b). 

(d)  Any  fluid  catalytic  cracking  unit  in 
which  a  contact  material  reacts  with 
petroleum  derivatives  to  improve 
feedstock  quaUty  and  in  w^ch  the 
contact  material  is  regenerated  by 
burning  off  coke  and/or  other  deposits 
and  that  commences  constraction  or 
modification  on  or  before  January  17, 
1984,  is  exempt  from  tills  subpart 

(e)  For  piirposes  of  this  subpart  under 
S  8ai5.  tiie  "fixed  capital  cost  of  the 
new  components"  includes  the  fixed 
capital  cost  of  all  depreciable 
components  which  are  or  will  be 
replaced  pursuant  to  all  continuous 
programs  of  component  replacement 
which  are  commenced  witUn  any  2-year 
period  following  January  17, 1984.  For 
piuposes  of  this  paragraph, 
"commenced"  means  that  an  owner  or 
operator  has  undertaken  a  continuous 
program  of  component  replacement  or 
that  an  owner  or  operator  has  entered 
into  a  contractual  obligation  to 
undertake  and  complete,  within  a 
reasonable  time,  a  continuous  program 
of  component  replacement 

5.  Section  80.101  is  amended  by 
adding  paragraphs  (m),  (n),  (o),  (p),  and 
(q)  to  read  as  follows: 

860.101    DeflnMone. 


(m)  Fluid  catalytic  cracking  unit 
means  a  refinery  process  unit  in  which 
petroleum  derivatives  are  continuously 
charged:  hydrocarbon  molecules  in  the 
presence  of  a  catalyst  suspended  in  a 
fluidized  bed  are  £t«ctured  hito  smaller 
molecules,  or  react  with  a  contoct 
material  suspended  in  a  fluidized  bed  to 
improve  feedstock  qtudity  for  additional 
processing;  and  the  catalyst  or  contact 
material  is  continuously  regenerated  by 
burning  off  coke  and  other  deposits.  The 
unit  indudes  the  riser,  reactor, 
regenerator,  air  blowers,  spent  catalyst 
or  contact  material  stripper,  catalyst  or 
contact  material  recovery  equipment 
and  regenerator  equipment  for 
controlling  air  pollutant  emissions  and 
for  heat  recoverv. 

(n)  Fluid  catalytic  cracking  unit 
catalyst  regenentar  means  (me  or  mora 
regenerates  (multiple  regenerators) 
which  conq>riiM  that  portion  of  tiie  fluid 
catalytic  craddng  unit  to  which  coke 


bum-off  and  catalyst  or  cental  material 
regeneration  occurs,  and  indudes  the 
regenerator  combustion  air  blowerfs). 

(o)  Fivsh  feed  means  any  petroleum 
derivative  feedstock  stream  charged 
directiy  into  the  riser  or  reactor  of  a 
fluid  catalytic  craddng  unit  except  for 
petroleum  derivatives  recyded  vrithin 
the  fluid  catalytic  craddng  unit 
fractionator,  or  gas  recovery  unit 

(p)  Contact  material  means  any 
substance  formulated  to  remove  metals, 
sulfur,  nitrogen,  or  any  other 
contaminant  from  petroleum  derivatives. 

(q)  Valid  day  means  a  24-hour  period 
in  which  at  least  18  valid  hours  of  data 
are  obtained.  A  "valid  hour"  is  one  in 
which  at  least  2  valid  data  points  are 
obtained. 

6.  Section  60.102  is  amended  by 
adding  introductory  text  to  the  section 
and  revising  the  totroductory  text  of 
paragraph  (a)  to  read  as  follows: 


S6ai02 

Each  owner  or  operator  of  any  fluid 
catalytic  cracking  unit  catalyst 
regenerator  that  is  subject  to  the 
requirementa  of  this  subpart  shall 
comply  with  the  emission  limitations  set 
forth  in  this  section  on  and  after  the 
date  on  wdiich  the  initial  performance 
test  required  by  S  008,  is  completed,  but 
not  later  than  60  days  after  achieving 
the  maximum  production  rate  at  which 
the  fluid  catalytic  cracking  unit  catalyst 
regenerator  will  be  operated,  or  180 
days  after  initial  startup,  wdiidiever 
comes  first 

(a)  No  owner  or  operator  subject  to 
the  provisions  of  this  subpart  shall 
disdiarge  or  cause  the  discharge  into  the 
atmosphere  from  any  fluid  catalytic 
cracking  unit  catalyst  regenerator 
•       •       •       •       • 

7.  Section  60.103  is  revised  to  read  as 
follows: 

S  60.103   Standard  tor  cartMNi  monoiMe. 

Each  owner  or  operator  of  any  fluid 
catalytic  cracking  unit  catalyst 
regenerator  that  is  subject  to  the 
requirementa  of  this  subpart  shall 
comply  with  the  emission  limitations  set 
forth  in  this  section  on  and  after  the 
date  on  which  the  initial  performance 
test  required  by  S  60.8,  is  completed,  but 
not  later  than  60  days  after  achieving 
the  maximum  production  rate  at  which 
the  fluid  catalytic  cracking  tmit  catalyst 
regenerator  will  be  operated,  or  180 
days  after  initial  startap,  whichever 
comes  first 

(a)  No  owner  or  operator  subject  to 
Ike  provisions  of  this  subpart  shall 
disdiarge  or  cause  die  disdiarge  toto  the 
atmosi^era  from  any  fluid  cata^rtic 
cracking  unit  catalyst  regenerator  any 


gaaes  which  oontato  caiinB  i 

in  excess  of  Oj060  peroeBt  by  vttane. 

8.  Section  80.104  is  amended  by 
revising  the  section  heading,  adiUag 
introductory  text  to  tiie  section,  revising 
the  introductory  text  of  peregraph  (a), 
and  adding  paragraphs  (b),  (c),  and  (d) 
to  read  as  follows: 

§80.104  8landardatarauNure«Me«. 

Each  owner  or  operator  that  Is  subjed 
to  the  requirementa  of  this  subpart  dull 
comply  with  the  emission  limitations  set 
forth  in  this  section  on  and  after  tiie 
date  on  which  the  initial  performance 
test  required  by  1 60A  is  completed,  but 
not  later  than  60  days  after  achieving 
the  maximum  production  rate  at  which 
the  affected  facility  will  be  operated,  or 
180  days  after  initial  startup,  whichever 
comes  first 

(a)  No  owner  or  operator  subjed  to 
the  provisioru  of  dds  subpart  shall: 

(b)  Each  owner  or  operator  that  is 
subjed  to  the  provisions  of  this  subpart 
shall  coiq>ly  witii  one  of  the  following 
conditions  for  eadi  affected  fluid 
catalytic  cracking  unit  catalyst 
regenerator 

(1)  With  an  add-on  control  device, 
reduce  sulfur  dioxide  emissions  to  tiie 
atmosphere  by  90  percent  or  maintain 
sulfur  dioxide  emissions  to  tiie 
atmosphere  less  tiian  or  equal  to  50  ppm 
by  volume  (vppm),  whichever  is  less 
stringent;  or 

(2)  Without  the  use  of  an  add-on 
control  device,  maintain  sulfur  oxides 
emissions  calculated  as  sulfur  dioxide  to 
the  atmosphere  less  than  or  equal  to  9.8 
kg/1,000  Iqi  cdce  burn-off;  or 

(3)  Process  in  tiie  fluid  catalytic 
cracking  unit  fresh  feed  that  has  a  total 
sulfur  content  no  greater  than  0.30 
percent  by  weight 

(c)  Compliance  with  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  tide  section  U 
determined  daily  on  a  7-day  rolling 
average  basis  using  tiie  approprtate 
procedures  outlined  to  §  60.106. 

(d)  A  minimum  of  22  valid  days  of 
data  shall  be  obtained  every  30  rolling 
successive  calendar  days  wdien 
complying  with  paragraph  (b)(1)  of  tiiis 
section. 

9.  Section  00.106  is  amended  by 
revising  the  section  heading,  revising  die 
totrodudory  text  of  paragrairii  (a); 
adding  and  reserving  paragraph  (aKT), 
and  adding  paragraphs  (a)(8).  (a)(9), 
(a)(10),  (a)(ll),  (aKl2),  (a)(13).  and 
(a)(14);  revising  para9«i^  (c);  and 
removing  paragraph  (e)(4)  to  read  as 
follows: 
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(a)  nQartaiiWM  aaoilflri^  lystemi 
shall  be  iutallad.  fiaUKaled. 
matntained.  Mtd  aptnied  by  the  owaar 
or  operator  «ub\iaot  to  ibe  proviaioat  of 
thia  aid^iait  as  follows: 

(7)  [Reserved] 

(8)  Am  inativBMBt  for  oonQmouriy 
mooitodsg  aad  reooidiBgcaaceBtretkns 
of  sidfiir  dioxide  1b  the  saaea  «t  both  tfie 
inlet  and  outlet  of  the  aul&r  dtodde 
control  device  from  any  fluid  cataljrtic 
crackiqg  unit  catalyst  regenerator  for 
which  the  owner  or  operator  seeks  to 
comply  wiib  S  6ai04(bMl)-  The  span 
value  of  the  inlet  monitor  shall  be  aet  at 
125  percent  of  the  caaximum  estimated 
hourly  potential  sulfur  dioxide  emisaioa 
concentration  entering  the  control 
device,  and  the  span  value  of  the  outlet 
monitor  shall  be  set  at  50  percent  of  the 
maxinmra  estimated  faourty  potraM 
sulfur  dioxide  emission  concentration 
entering  the  oontral  device. 

W  Ab  instmrneBt  for  ooBttBaoBsly 
moBiteiag  ead  recording  concealMtioM 
of  sulfur  dioxide  ia  the  gaaea  diecbmed 
into  the  atBUM^bere  Sam  any  fluid 
catalytic  cracking  unit  catalyst 
regenerator  for  which  the  owner  or 
operator  seeks  to  comply  specifically 
with  The  50  vppm  wmtaainn  limit  under 
fi  eo.lOC(bltI  j.  llie  span  vahie  of  the 
monitor  shall  be  set  at  SO  percent  of  the 
maxknambouily  potentfal  sulfur 
dioxide  emission  concentration  enteriqg 
the  control  device. 

1 10]  As  tastnBDStti  for  conttmoesly 
muaJtwhg  wbA  leoeidlag  oonceutiatluua 
<rf  OKfgBB  fOfe)  ta  Ae  «Beei  frt  beft  flie 
Inlet  and  «Hiel  «r  the  wAv  AniMe 
control  device  (or  tbt««4flltinly€ 
spedfloalf  floBpiytoB  with  Ifae  M  vivn 
staaianl)  fam  anir  flaid  otaHftic 
crackintv 

which  me  owner  or  op 
to  ooop^  with  i  «oiM(ba(l).  Ite  aptti 
of  this  coirtimiana  Boatoriqgafatom 
shall  be  aal  at  10  petoant 

(11)  Hm  continuo—  sMiaitoriiv 
systems  under  para^apha  Mltl  (a)(9). 
and  («)(10}  of  dda  section  an  (^wrated 
and  data  Tscorded  duriog  oil  periods  of 
openiQon  of  ftie  affected  faciU^ 
indudiqg  peitoda  vS  startup,  diutdown. 
or  malfunetfon,  except  Tor  continuoua 
monitoring  system  breakdowna,  repcdrt, 
calibration  checfcs,  a«d  i 


(12]'11wi 
follaw  appandbc  F,  J 
toclur  _  . 

determiBBitaBa  aad  daJb  cdttmAc 
drift  tesiB,  fisr  Ibe  eenlteooM  BHiil__^ 
■yst€iMBBderpirniipbi(B)W.fB>W. 
and  (aKlO)  of  this  section. 


(13}  WMmb  aeeldnf  to  oonply  «vi(li 
S  60i04^1).  when  endssfoa  data  are 
not  obtotaied  baeauae  «f  oontfnaoua 
mnnitnring  ayitem  braakdowna,  TCpairs, 
calibntion  ohacka  and  sen  and  span 
adjustaenta,  emisaion  data  wrill  be 
obtained  by  using  eoe  of  Ae  following 
medioda  to  provide  eniasian  data  for  a 
minimum  of  18  hoaza  per  day  bi  at  least 
22  out  of  aOrotUag  SDooeastre  caieodar 
days. 

ft)  The  reference  Me&ods  as 
described  in  poragrapb  (aXU]  of  this 


(ii)  A  spore  contiauous  monitoring 
system;  or 

(iii)  Other  monitoring  systems  as 
appnyved  by  die  Administrator. 

(14]  Reference  methods  used  to 
supplement  continuous  monitoriBg 
system  data  to  neel  Ae  atinimum  data 
requirements  in  paragraph  1 60.1M(d) 
will  be  used  as  desar^wd  below  or  aa 
otherwise  approved  by  the 
Administretor. 

(Q  Referenoe  Metkods  fl,  aa  or  6  are 
used.  The  sampling  lBcatioB(s]  are  ttie 
same  as  those  spewed  for  tfie 
continuoBB  emiasiaa  BKultoiiag  aystaoL 

(M)  For  Method  S.  the  adnlmian 
sampling  tine  ia  aoaiiBBtaa  and  die 
TninhwwnmiiiBgvdumeiagJBdaan 
(QlTI  dacO  te  each  aample.  SfB^iles  are 
taken  at  appwainiateiy  OOotaote 
intarsnte.  Each  saaqile  lepieaema  a 
l-lanr  average.  A  lainlinn  of  18  vahd 
sampka  is  reqaiiedte  obtain  one  valid 
day  of  data. 

(iii)  For  Method  6B,  collection  of  a 
sample  lepraaenting  a  ainiaBnB  of  18 
hours  ia  reqaired  to  obtato  one  vaMA  day 
ofdata.    ' 

(iv)  For  Motfaad  Ik  the  pnoedms  aa 
outlined  in  |  «L1flS.Tha  equivalent  of  18 
hours  of  sampling  ia  reqaired  to  obtain 
one  valid  day  of  data. 

(c)  The  average  coke  bum-off  rate 
(thoosaBos  tn  UlugMuns  per  boor]  and 
hours  of  operation  AaX  be  noorded 
daily  for  any  ihiid  ontdytic  craddng  onK 
catalyst  ngenerator  an^ect  to  |  VLIOZ, 
S  60.103,  or  f  (».104(bK£). 

10.  SectioB  00.100  is  amended  by 
reviring  Ae  unfts  in  the  definMon  of  Re 
in  panggrapb  ta]t7)  tnd  adding 
panvMtt  (e),  (f),  ^  and  th)  to  read  as 
foBow*: 


160.188 

(a)* 
(7)* 

1000  Ib/kr). 


I 


kg/hr(Ws^ihmlte; 


ooB^MDioe  'Under  §  8w.sB8P)|  MHn 
consist  of  til  teetiBg  peAstmed  over  a 
7-day  period  using  ne  appocnne  tost 
methods  and  procedorea  spetllied  in 
this  section.  To  detensine  compnance, 
the  aritimietic  mean  of  flie  readls  of  ail 
the  tests  snaB  be  compared  with  ws 
applicable  stsidard. 

(0  For  the  purpose  of  determining 
compliance  wltii  {  6Q.104(b){l),  the 
following  calculation  peocedures  shall 
be  used: 

(1)  CaUadate  each  1-boar  average 
concentration  (dry.  aero  percent  osg^iBn. 
vppm)  of  suite  dioxide  at  both  the  idst 
and  the  outlet  to  the  add-«a  control 
device  as  specified  ia  (  40.13(h).  Theae 
calcuiationa  are  made  aaing  &e 
emiseioa  data  collected  undw 

fi  60.105(a). 

(2)  Caknlate  a  7-day  avenge 
(aritlnnetic  nean)  eoBCtatratian  of 
sulfur  dioxide  far  the  irfet  md  for  the 
outlet  to  the  add-on  coatnl  device  aatag 
all  of  the  l-bo«  average  coaoBntratien 
values  obMnad  dBring  aeven  aacoaaeiva 
24-hoar  perioda. 

(3)  Cdodate  the  7-^^  average 
percent  redactioB  using  dw  foBovHng 
equation: 

Rio,  «ltn((W>  -  Cx^l/CaorfD 

where: 

RM,s7-day  average  sulfv  dioxide  MnissJoa 

reduction,  paroaot 
Cmi(i)  >■  Bulfiir  dioxide  emtuian 

concentration  detennined  in  1 80Ll8BfQ(2} 

at  the  inlet  to  tlie  add-oB  conlnd  devlBa, 

vppm 
Ca^w^aul^  dioxide  enissian 

ooncenlratiaa  determined  In  |  IIQLloetfKS) 

at  tlie  outlet  to  tin  add-on  eootrol  device, 

vppm 
100  «  conversion  factor,  decimal  to  peicent 


(e) 


fort 


(4)< 

dioxide  freoi  tfK  add-as  central  device 
for  wMinfliaaBe  ivUii  «m  IB  vppm 
standard,  reported  OB  a  dky,  Gb4ae 
basis,  ahaa  bt  calculBltd  BBii«  the 
prBOBdares  aatltaad  In  I  «aill8(f)  (1)  asid 
(2)  above,  b«t  for  0w  oBiat  mmHot 
only. 

\^  ix  eappiwneTwea  aainpHug  oata  are 

******  l»J«lW>«WHMllt^Tliy  Vi^wy  ^wyf^j^ 

wiwer  pafHgrmn  [Qni  BBsaectlon  ano 
saoR  oata  are  lUn  noarty  averagea,  wWH 
the  value  obtained  far  8Bdi 
suppmiiBiiiuii  aBnipie  aaau  ne  aaaomea 
to  repraeent  tae  iMuiiy  Bverage  far  aac« 
hour  enrer  wUdi  flie  aonple  waa 
obtained. 

(8)  For  the  purpose  of  a^aStiqg 
pdhitant  conoentratiooB  to  zeno  percent 
oxygen,  the  faBowiitg  eqaatiaa  ahaflba 
used: 

wherK 


/Vol,  Si,  Kg  15>  /  rhutadrnf,  Aagnrt  17.  lOW  /  Rnlw  and  Regrirtjgni 


Cm  »  poBalaat  CoaeaMteltan  edMed  to 
zero  pacantoxysm.  ppoi  sr  g/dscai 

Ca^s  p^fltflnt  ""''^^"'ritioii  nfat^irwi  "n 
a  dry  basis,  ppra  or  g/dacm 

203,  «  20.9  pment  oxygen— 0.0  percent 
oxygen  (defined  oxygea  ootiection  basis), 


20J)  s  oxygen  concentratioa  in  air.  percent 
%Ot  s  ncygen  concentration  measiued  on  a 
dry  basis,  percent 

{gi  For  the  purpose  of  detennining 
conqtUance  wtdi  {  eai04(b](2).  the 
following  reference  methods  and 
calculation  procedures  shall  be  used 
except  as  provided  in  paragraph  (g)(12] 
of  ttils  section: 

(1)  One  3-hour  test  shall  be  performed 
each  day. 

(2)  For  gases  released  to  the 
atmosi^tere  from  the  fluid  catalytic 
cracking  unit  catalyst  regenerator. 

P)  Method  8  as  modified  in 
S  6ai08(igK3)  for  tfw  ooncentretion  of 
sulfur  oxidaa  calcalated  as  aulfia 
(Boxide  and  moisture  content. 

(it)  Method  1  for  sample  and  vdodty 
traverses. 

0ii)  Rfetiiod  2  calculaticm  procedurea 
(data  obtained  from  Methods  3  and  8) 
for  velocity  and  volumetrie  flow  rate, 
and 

(iv)  Metfiod  3  for  gas  analysis. 

(3)  Method  8  shall  be  modified  by  tiie 
iaiertkm  of  a  heated  ^aas  fiber  fiher 
between  the  probe  and  firat  impinger. 
The  probe  Uner  and  gjiasB  fiber  filter 
tempeiatuie  shall  be  maintatoed  above 
160'C  (320*F).  The  isopropanol  Impinger 
shaU  be  diodnated.  Sam^  recovery 
procedurea  deecrfbed  fai  Mediod  8  for 
container  Na  1  shall  be  riiminated.  The 
heated  glaee  fiber  fiher  also  riiall  be 
exclodad;  however,  rinsing  of  all 
connecting  glaosware  after  the  heated 
glass  fiber  filter  sbaD  be  retained  and 
inchded  in  container  Na  2.  Sampled 
volume  shall  be  at  least  1  dacm. 

(4)  Pot  Method  3,  the  fnte^ted 
sampling  technique  sluiD  be  oaod. 

(5)  Sampling  time  for  eadi  run  shaU  be 
at  least  3  houn. 

(6)  All  teatfaig  shall  be  peifbrmed  et 
the  same  locattoa  Wbwe  the  gases 
discharged  by  the  fluid  catalytic 
cracking  unit  catalyst  regenerator  pass 
through  an  incinerator-waste  heat  botier 
in  vddch  audliary  or  aopplemental 
gaseou,  liquid,  or  solid  fossil  fael  ia 
burned,  teating  ahall  be  conducted  at  a 
point  between  die  regenerator  outlet 
and  the  fadnaraf or-waste  heat  bofler. 
An  alternative  — '"pM"g  bcatian  after 
the  waste  beat  boikrauy  be  nsad  if 
altemativa  9oke  bam«ff  rata  aqnationa. 
airf.  if  inqaBBlBd,  aaxfliaiy/ 
supplintawlajlfael  SO^  ctadita.  kav« 
beenaABittHl  to  lad  lypnvad  by  tfw 


(7)  Coke  bQr»«ff  rata  shafl  be 
determtoed  aalag  tiie  prooedoree 
specified  ander  parapai^  (aX4)  of  difa 
secttoa  unless  paragrajrii  (gK6)  of  tide 
section  appBes. 

(8)  Calculate  the  eoncentraflun  of 
sulfur  oxJdee  aa  salfor  dtoxide  using 
equation  8-^  to  Section  6.5  of  Metfiod  8 
to  calculate  and  report  dw  total 
ooBcentratfon  of  solfar  oxides  as  edfur 
dioxide  (CaoJ. 

(9)  Sulfur  mddes  emission  rate 
calculated  as  suHur  dicodde  shell  be 
determined  for  eadi  test  run  by  the 
following  equation: 

Eio.-<io.Q-/i,000 

wiiare: 

Eio^^Sttlfar  exldea  SBiission  rate  eafcalaled 

as  Buifw  dioxide,  ks/ltf 
Cso,>t  Bullur  oxides  tiaimiwi  cooGwitratiao 

calculated  as  salfiir  dioxide,  g/dscm 
C^K  dry  volumetric  stack  gas  flow  rate 

coirected  to  standard  cooditioBS,  dscm/ 

lir 
1,000  »  convwaloB  faetar,  g  to  kg 

(10)  Sulfiir  oxldea  emissions 
calculated  as  sulfur  dioxide  per  UOOO  kg 
coke  bum-off  In  the  fluid  catalytic 
cracking  unit  catalyst  regenerator  shall 
be  determined  for  eech  test  run  by  the 
following  equation: 

where: 

Rio,  ■  suUnr  oxidas  eadsskMa  edcelated  aa 

ntfor  dtoxide.  kg/UQOO  kg  eoke  biii»«ir 
Eta^Btalfor  oxides  tisisskia  rate 

cateulated  as  snlfiir  dioxids^  kg/It 
R« «  coke  boiKoff  rate,  l/XX)  kg/to 

(11)  Calculate  the  7-day  avoags  anlfar 
oxidea  endsaian  rate  as  sotfv  dioxide 
per  14)00  kg  of  coke  bam-off  by  dividing 
the  BOBS  of  the  indhridaal  daily  rates  by 
the  number  of  daily  rates  ■""■"w* 

(12)  An  owner  or  operator  may,  upon 
approval  by  Has  Adndnistrator,  use  an 
alternative  method  for  determining 
compUance  rrffb  1 8ai0«(b}(2),  aa 
provided  in  |  aoifb).  Any  requeste  for 
approval  moBt  indnde  data  to 
demonatrete  to  toe  Administrator  that 
the  alternative  method  would  produce 
results  adequate  for  tibe  determination 
of  compliance. 

(h)  For  the  purpose  of  determining 
con^liance  with  |  eo.l04(b)(3).  the 
following  analytical  methods  and 
calculation  procedures  shall  be  used: 

(1)  One  freah  feed  aanqile  shall  be 
oollectod  once  per  8-hour  period. 

(2)  Fresh  lead  samplea  shall  be 
analyzed  separately  by  using  any  one  of 
tiie  following  applicalde  anaSyttcal  tect 
methods:  A8TM  D129-64  (Reapprovad 
1978).  ASTM  D1S51-8S,  ASTM  DaB2»-87. 
er  ASni  DiaBe-87.  (nieee  nethode  are 
tocorporatad  by  lefareBca;  see  1 8017.) 
Tha  qvBcaUe  rBBge  of  Boma  of  these 
ASTM  aiethods  to  net  adeqaate  to 


meaeore  the  tevels  of  sufnrta  some 
nesn  teed  sanples.  DHutiQn  of  aanqnes 
prior  to  analysia  with  verification  of  dia 
dilution  ratio  is  eceeptaUe  upon  ^ior 
approval  of  the  Administrator. 

(3}  u  e  freni  vBed  sample  cannot  be 
collected  at  a  sin^e  location,  then  the 
fiesh  feed  sulfur  content  shaU  be 
determined  es  foDowK 

(i^  ImBvidnal  samptet  ahall  be 
ccnlected  once  per  8-houi  period  for 
each  separate  fresh  feed  stream  charged 
directly  Into  the  riser  or  reactor  of  tfie 
fluid  catalytto  cracking  unit  For  eedi 
sample  location  toe  fi«sh  fMd 
volumetric  flow  rate  et  the  time  of 
collecting  the  fresh  feed  sampte  riiafl  be 
measured  and  recorded.  l%e  same 
method  for  measuring  vohanetrto  flow 
rate  shaU  be  need  et  eB  locetionB. 

(ii)  Eadi  fr«8b  fised  samfde  shafl  be 
analyzed  separately  using  tte  methods 
specified  under  paragraph  (h)(2)  of  dds 
section. 

(iii)  F)rash  feed  salfar  content  rimfl  be 
calculated  for  eadi  84oar  period  using 
the  following  eqaetion: 


8i 


Z 
i-1 


SA 


Sf  K  fresh  Ceed  sulfiir  content  txpresied  to 

pefosnt  Dy  wei^it  of  nesB  feed, 
n  B  number  at  separate  fnA  feed  atreems 

diaigedarartlytofterisworraectercrf 

tlie  flnkl  catalytic  uatUag  wbSL 
(^  »  total  voinsMlric  flow  rate  of  fresh  feed 

chaifad  to  die  flaid  catalytic  cnddii« 

nniL 
S| «  fresh  feed  lul&ir  content  expressed  to 

percent  by  weight  of  fresh  feiad  fior  tiie 

"ith"  sampUnglocatlon. 
Qi  <^  vulimetric  flow  rate  of  fresh  feed 

stream  for  the  "tth"  aampUag  locatioiL 

(4)  Calculate  a  7-day  average 
(arithmetic  mean)  sulfiir  content  of  the 
fresh  feed  using  aB  of  the  fresh  feed 
sulfur  content  values  obtained  during 
seven  sncoessive  24-hour  periods. 

11.  Section  60.107  is  added  to  aobpart  ] 
to  read  as  follows: 

{60.107   nepoftoig and reeatdtoeping 


(a)  Each  ownef  or  operator  subject  to 
fi  60.104(b)  shaB  notify  the 
Adiwiniytrator  of  the  specific  provisions 
of  S  eOLlO«(b)  wldi  which  tiw  owner  or 
operator  sedcs  to  comply.  Nottficetion 
shaO  be  ewhmitted  witfi  dia  notiftoation 
of  initial  startup  reqaired  by  1 00L7(e)(3). 
If  an  owner  or  operator  ekcte  at  a  later 
date  to  oonply  vrifli  an  altamathre 
proviaion  of  (  80.104(b),  then  tne 
Administrator  shaU  be  notified  by  the 
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owner  or  operator  in  the  quarterly  (or 
■emiannual)  report  deeattMd  in 
paragrephs  (c)  and  (d)  of  diia  section  for 
the  quarter  daring  which  die  change 
occurred. 

tb)  Each  owner  or  opms\m  subject  to 
I  eai04(b)  shall  record  and  »n«intn<n  the 
following  infoimatlbn: 

(1)  If  subfect  to  1 6ai04(b}(l). 

(i)  All  data  and  calibrations  from 
continuous  monitoring  systems  located 
at  the  inlet  and  oudet  to  the  control 
device,  including  the  results  of  the  daily 
drift  tests  and  quarteriy  accuracy 
assessments  required  under  appendix  F, 
Procedure  1; 

(ii)  Measurements  obtained  by 
supplemental  sanq)ling  (refer  to 
I  eai05(a)(13)  and  (a)(14))  for  meeting 
minimum  data  requirnnents:  and 

(iii)  The  written  procedures  for  the 
quality  control  pn^ram  required  by 
appendix  F,  Procedure  1. 

(2)  If  subject  to  i  60.104(b)(2). 
measurements  obtained  in  die  daily 
Method  8  testing,  or  diose  obtained  by 
alternative  measurement  methods,  if 

I  eai06(g)(12)  appUes. 

(3)  If  subject  to  i  60.104(b)(3),  data 
obtained  bom  the  daily  feed  sulAir  tests. 

(4)  Each  7-day  rolling  average 
compliance  determination. 

(c)  Each  owner  or  operator  subject  to 
1 60.104(b)  shall  submit  a  report  each 
quarter  except  as  provided  by  paragraph 
(d)  of  this  section.  The  following 
information  shall  be  contained  in  each 
quarteriy  report: 

(1)  Aiqr  7-day  period  during  which: 

(i)  The  average  percent  reduction  and 
average  concentration  of  sulfur  dioxide 
on  a  dry,  C^-free  basis  in  the  gases 
discharged  to  the  atmosphere  from  any 
fluid  cracking  unit  catalyst  regenerator 
for  which  the  owner  or  operator  seeks  to 
comply  with  1 6ai04(b)(l)  is  below  90 
percent  and  above  50  vppm,  as 
measured  by  the  continuous  monitoring 
system  prescribed  under  {  60.105(a)(8), 
or  above  SO  vppm,  as  measured  by  the 
outlet  continuous  monitoring  system 
prescribed  under  1 60.105(a)(9).  The 
average  percent  reduction  and  average 
sulfur  dioxide  concentration  shall  be 
determined  using  the  procedures 
specified  under  1 60.106(f); 

(ii)  The  average  emission  rate  of  sulfur 
dioxide  in  the  gases  discharged  to  the 
atmosphere  bam  any  fluid  catalytic 
cracking  unit  catalyst  regenerator  for 
which  me  owner  or  operator  seeks  to 
comply  with  1 6ai04(b)(2)  exceeds  9.8 
kg  SOz  per  1,000  kg  coke  bum-ofi,  as 
measured  by  the  daily  testing  prescribed 
under  1 6D.10e(g).  The  average  emission 
rate  shall  be  determined  using  the 
procedures  specified  under  1 6ai06(g); 
and 


(iii)  The  average  sulfur  content  of  die 
frmh  feed  foi  which  the  owner  or 
operator  seeks  to  comply  with 
I  eo.l04(b)(3)  exceeds  0.30  percent  by 
weight  The  fresh  feed  sulfur  content,  a 
7-day  rolling  averagB,  shall  be 
detennined  using  the  procedures 
specified  under  S  6ai06(h). 

(2)  Any  30-day  period  in  which  the 
minimum  data  requirements  specified  in 
§  6ai04(d)  are  not  obtained. 

(3)  For  each  7-day  period  during 
which  an  exceedance  has  occurred  as 
defined  in  paragraphs  (c)(l)(i)  through 
(c)(l)(iii)  and  (cM2)  af  this  section: 

(i)  The  date  that  die  exceedance 
occurred; 

(ii)  An  explanation  of  the  exceedance; 

(iii)  Whether  the  exceedance  was 
concuirent  with  a  startup,  shutdown,  or 
malfunction  of  the  fluid  catalytic 
cracking  unit  or  control  system;  and 

(iv)  A  description  of  the  corrective 
action  taken,  if  any. 

(4)  If  subject  to  i  e0.104(b)(l), 

(i)  The  dates  for  which  and  brief 
explanations  as  to  why  fewer  than  18 
valid  hours  of  data  were  obtained  for 
the  inlet  continuous  monitoring  system; 

(ii)  The  dates  for  which  and  brief 
explanations  as  to  why  fewer  than  18 
valid  hours  of  data  were  obtained  for 
the  outlet  continuous  monitoring  system; 

(iii)  Identification  of  times  when 
hourly  averages  have  been  obtained 
based  on  manual  sampling  methods; 

(iv)  Identification  of  the  times  when 
the  pollutant  concentration  exceeded 
full  span  of  the  continuous  monitoring 
system;  and 

(v)  Description  of  any  modifications  to 
the  continuous  monitoring  system  that 
could  affect  the  ability  of  the  continuous 
monitoring  system  to  comply  with 
Performance  Specifications  2  or  3. 

(vi)  Results  of  daily  drift  tests  and 
quarterly  accuracy  assessments  as 
required  under  appendix  P,  Procedure  1. 

(5)  If  subject  to  I  eo.l04(b)(2).  for  each 
day  in  which  a  Method  8  sample  result 
was  not  obtained,  the  date  for  which 
and  brief  explanation  as  to  why  a 
Method  8  sample  result  was  not 
obtained,  for  approval  by  the 
Administrator. 

(6)  If  subject  to  S  eo.l04(b)(3),  for  each 
8-hour  shift  in  which  a  feed  sulfur 
measurement  was  not  obtained,  the  date 
for  which  and  brief  explanation  as  to 
why  a  feed  sulfur  measurement  was  not 
obtained,  for  approval  by  the 
Administrator. 

(d)  If  no  exceedaaces  (as  defined  in 
paragraphs  (c)(l)(i)  through  (c)(l)(Ui) 
and  (c)(2)  of  this  section)  occur  in  a 
quarter,  and  if  the  owner  or  operator  has 
not  changed  the  standard  under 
i  60.104(b)  under  v^ch  compliance  is 
obtained,  then  the  owner  or  operator 


may  submit  a  semiannual  report  in 
v^ch  a  statonent  is  hiduded  that 
states  that  no  exceedaaces  had  occurred 
during  the  affected  quarter(s).  If  the 
owner  or  operator  electa  to  comply  with 
an  alternative  provision  of  §  60.1Q4(b),  a 
quarterly  report  must  be  submitted  for 
die  quarter  during  which  a  change 
occurred. 

(e)  For  any  periods  for  which  sulfur 
dioxide  or  oxides  emissions  data  are  not 
available,  the  owner  or  operator  of  Oie 
affected  facility  shall  submit  a  signed 
statement  indicating  if  any  dianges 
were  made  in  operatioa  of  the  emission 
control  system  during  the  period  of  data 
unavailability  which  could  affect  the 
ability  of  the  system  to  meet  the 
applicable  emission  limit.  Operations  of 
the  control  system  and  affected  facility 
during  periods  of  data  unavailability  are 
to  be  compared  with  operation  of  the 
control  system  and  affected  facUity 
before  and  following  the  period  of  data 
unavailability. 

(f)  The  owner  or  operator  of  the 
affected  facility  shall  submit  a  signed 
statement  certifying  the  accuracy  and 
completeness  of  the  information 
contained  in  the  report 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2060-0061) 

12.  Section  60.108  is  added  to  subpart  J 
to  read  as  follow*8: 

OIkilW     r VI  lUI  NHnCV  1OTI  WKI  GOmpHMICV 


(a)  Section  60.8(d)  shall  apply  to  the 
initial  performance  test  specked  under 
paragraph  (c1  of  this  section,  but  not  to 
the  daily  performance  tests  required 
thereafter  as  specified  fa  S  60.108(d). 
Section  60.8(f)  does  not  apply  when 
determining  complianct  with  the 
standards  specified  under  S  60.104(b). 
Performance  tests  conducted  for  the 
purpose  of  determining  compliance 
under  S  QP.104(b)  shall  be  conducted 
according  to  the  applicable  procedures 
specified  under  {  60.106. 

(b)  Owners  or  operators  who  seek  to 
comply  with  S  60.104(bK3)  shall  meet 
that  standard  at  all  times,  facluding 
periods  of  startup,  shutdown,  and 
malfunctions. 

(c)  The  initial  performance  test  shall 
consist  of  the  initial  7-day  average 
calculated  for  compliance  wiUi 

i  60.104(b)(1),  (b)(2),  or  (b)(3). 

(d)  After  conducting  the  initial 
performance  test  prescribed  under 

S  60.8,  the  owner  or  operator  of  a  fluid 
catalytic  cracking  unit  catalyst 
regenerator  subject  to  1 6ai04(b)  shall 
conduct  a  performance  test  for  each 
successive  24-hour  period  thereafter. 
The  daily  performance  tests  shall  be 
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conducted  according  to  the^  appropriate 
procedures  specified  under  {  60.106.  In 
the  event  diet  a  sample  collected  under 
9  60.106(g)  or  (h)  is  accidentally  lost  or 
conditions  occur  in  which  one  of  the 
samples  must  be  discontinued  because 
of  forced  shutdown,  failure  of  an 
irreplaceable  portion  of  the  sample 
train,  extreme  meteorological 
conditions,  or  other  circiunstances, 
beyond  the  owner  or  operators'  control, 
compliance  may  be  determined  using 
available  data  for  the  7-day  period. 

(e)  Each  owner  or  operator  subject  to 
§  60.1040))  who  has  demonstrated 


compliance  with  one  of  the  provisions  of 
1 60.104(b)  but  at  a  later  date  seeks  to 
comply  with  another  of  the  provisions  of 
8  6ai04(b)  shall  begin  omductfaig  daily 
performance  tests  as  specified  under 
paragraph  (d)  of  this  section 
immediately  upon  electing  to  become 
subject  to  one  of  the  other  provisions  of 
S  60.104(b).  The  owner  or  operator  shall 
furnish  die  Administrator  a  written 
notification  of  the  change  in  a  quarterly 
report  that  must  be  submitted  for  the 
quarter  in  which  the  change  occurrsd. 

13.  Section  60.109  is  added  to  subpart ) 
to  read  as  follows: 


«80L108 

(a)  In  delegating  implonentation  uid 
eirforcement  authdrity  to  a  State  under 
section  111(c)  of  die  Act  the  audiorities 
contained  in  paragraph  (b)  of  this 
section  shall  be  retained  by  the 
Administrator  and  not  transferred  to  a 
State. 

(b)  Authorities  which  shall  not  be 
delegated  to  States: 

(1)  Section  60.105(a)(13)(iii), 

(2)  Section  60.106(g)(12). 

[FR  Doc.  8»-18S9g  Filed  8-16-80: 8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart7t2 
(OPTS-4M16A;  FRL-3S19-3I 
mN2070-AB66 

Toxic  SubttancM  Control  Act  (TSCA); 
Good  Laboratory  Practica  Standarda 

AOEMCV:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

aUMMARY:  EPA  is  issuing  this  final  rule 
to  amend  the  TSCA  Good  Laboratory 
Practice  (GLP)  standards  to  incorporate 
many  of  the  changes  made  by  the  Food 
and  Drug  Administration  (FDA)  to  its 
GLP  regulations  and  to  expand  the 
scope  of  the  TSCA  GLP  standards  to 
apply  to  testing  conducted  in  the  field 
under  TSCA.  EPA  is  amending  these 
regulations  to  ensure  the  quality  and 
integrity  of  data  generated  from  such 
studies. 
EFFECTIVE  DATE:  September  18, 1989. 

roa  FURTHEfl  INFOflMATION  CONTACT: 

Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Toxic  Substances.  Rm. 
EB-M,  401  M  St..  SW.,  Washington.  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551 

aUPPLEMENTARV  INFORMATION: 

Following  is  an  index  to  the  remainder 
of  this  preamble: 

I.  Introduction 

A.  Legal  Authority. 

B.  Background. 

C.  Consistency  With  FDA  CLP  Regulations. 

D.  Publication  of  the  Complete  Rule. 

II.  Summary  of  Comments  and  Responses 

A.  General  Provisions:  DeriRnitions. 

B.  Organization  and  PsrsonneL 

C.  Facilities. 

D.  Equipment. 

E.  Testing  Facilities  Operation. 

F.  Test.  Control,  and  Reference  Substances. 

G.  Protocol  For  and  Conduct  of  a  Study. 
H.  Records  and  Reports. 

III.  Regulatory  Requirements 
A..  Executive  Order  12291 . 

B.  Regulatory  Flexibility  Act 

I.  Introduction 

EPA  is  amending  the  TSCA  Good 
Laboratory  Practice  standards  (40  CFR 
part  792)  to  incorporate  many  of  the 
changes  made  by  FDA  to  its  GLP 
regulations  and  to  expand  the  scope  of 
TSCA  GLP  standards. 

Public  reporting  for  this  collection  of 
information  is  estimated  to  be  negligible, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,,  and  completing  and 
reviewing  the  collection  of  information. 


Send  ooBUBents  regarding  the  biBden 
estiaiate  or  aay  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency.  401 M  St..  SW..  Washington.  DC 
20503. 

A.  Legal  Authority 

On  November  29, 1983  (48  FR  53922), 
EPA  promulgated  the  GLP  standards 
under  the  authority  of  TSCA  section  4 
(90  Stat.  2006, 15  U.S.C.  2803).  Section 
4(a)  of  TSCA  authorizes  the  EPA 
Administrator  to  require,  by  rule,  that 
manufacturers  (including  importers)  and 
processors  of  identified  chemical 
substances  and  mixtures  (chemicals) 
test  such  chemicals  if  certain  finding; 
are  made.  Section  4(b)(1)  of  TSCA 
specifies  that  each  test  rule  shall  include 
standards  for  the  development  of  test 
data.  These  standards  are  defined  in 
section  3(12)  of  TSCA  to  mean  a 
prescription  of— 

(A)the- 

(i)  health  and  environmental  effects,  and 

(ii]  information  relating  to  the  toxicity, 
persistence,  and  other  characteristics  which 
affect  health  and  the  environment,  for  which 
test  data  for  a  chemical  substance  or  mixtoie 
are  to  be  developed  and  any  analysis  that  is 
to  be  performed  on  such  data,  and 

(B)  to  the  extent  necessary  to  assure  that 
data  respecting  such  e%ct8  and 
c^racteristics  are  reliable  and  adequate — 

(i)  the  manner  in  which  such  data  are  to  be 
developed, 

(i!)  the  speciHcation  of  any  test  protocol  or 
methodology  to  be  empkyed  in  the 
development  of  such  data,  and 

(iii)  such  other  requirsments  as  are 
necessary  to  provide  such  assurance. 

In  summary,  the  specific  authority  to 
issue  the  GLP  standards  is  provided  by 
section  4(b)(1)  of  TSCA.  which  Is  further 
explained  by  the  definitions  in  sections 
3(12)(B)(i)  and  3(12)(B)(ui). 

In  addition.  EPA  abo  requires 
sponsors  to  utilize  these  GLP  standards 
when  conducting  testing  under  TSCA 
section  4  testing  consent  agreements 
and  will  include  provisions  to  adhere  to 
these  GLP  standards  in  those 
agreements  (see  40  CFR  790.60(a)(7)). 
Also,  it  is  EPA's  policy  that  all  data 
developed  as  a  result  of  rules  or  orders 
under  section  5  of  TSCA  should  be  in 
accordance  with  the  GLP  standards.  If 
data  developed  under  section  5  oi  TSCA 
are  not  generated  in  accordance  with 
the  GLP  standards.  Q>A  may  elect  to 
consider  such  data  insufficient  to 
evaluate  the  health  effects, 
environmental  effects,  and  fate  ctf  the 
chemical(s). 


R  Background  , 

EPA  originally  publishad  TSCA  GLP 
standards  in  the  Federal  Register  of 
November  29, 1983  (48  FK  53922),  which 
were  codified  as  40  CFR  part  792.  At  ttie 
same  time,  EPA  published  GLP 
standards  applicable  to  testing  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FDFRA.  48  FR  53963,  40 
CFR  part  160).  These  regulations  were 
promulgated  in  response  to 
investigations  by  EPA  and  FDA  during 
the  mid-1970s  which  revealed  that  some 
studies  submitted  to  the  Agencies  had 
not  been  conducted  in  aocordance  with 
acceptable  laboratory  practices.  Some 
studies  bad  been  conducted  so  poorly 
that  the  resulting  data  could  not  be 
rehed  upon  in  EPA's  regulatory 
decision-making  process.  For  instance, 
some  studies  had  been  sobmitted  which 
did  not  adhere  to  specified  protocols, 
were  conducted  by  underqualified 
personnel  and  supervisors,  or  were  not 
adequately  monitored  by  study 
qwnsors.  In  some  cases,  results  were 
sdectively  reported,  imderreported,  or 
fraudulently  reported.  In  addition,  it  was 
discovered  that  some  testing  facilities 
displayed  poor  animal  care  procedures 
and  inadequate  record-keeping 
techniques.  The  TSCA  (XF  standards 
specify  minimum  practices  and 
procedures  which  must  be  followed  in 
order  to  ensure  the  quality  and  integrity 
of  data  submitted  in  accordance  with 
TSCA  section  4  requirements.  The  1983 
TSCA  GLP  standards  also  established  a 
jKAicy  that  persons  should  comply  with 
the  GLP  standards  when  submitting  data 
in  response  to  rules  and  orders  issued 
tmder  section  5  of  TSCA«  and  when 
submitting  data  to  EPA  volimtarily. 

When  EPA  published  Its  final  TSCA 
and  FIFRA  GLP  standards  in  the  Fadeial 
Register  of  November  29, 1983,  Uie 
Agency  sought  to  harmonize  the 
requirements  and  language  with  those 
regulations  promulgated  by  the  FDA  in 
the  Federal  Register  of  December  22, 
1978  (43  FR  60013],  and  codified  as  21 
CFR  part  58.  Differences  between  the 
two  Agencies'  current  GLP  regulations 
exist  only  to  the  extent  necessary  to 
reflect  the  Agencies'  different  statutory 
responsibilities  under  TSCA,  FIFRA, 
and  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA).  Similar  to  the 
FDA  GLP  regulations,  the  FIFRA  and 
TSCA  GLP  regulations  delineate 
standards  for  studies  designed  to 
determine  the  health  effects  of  a  test 
substance;  however,  the  TSCA  GLP 
standards  also  contain  provisions 
related  to  environmental  testing  (i.e., 
ecological  effects  and  chemical  fate), 
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Coiiq)liance  with  EPA's  GLP 
regulations  has  been  monitored  throng 
a  program  of  laboratory  inspections  and 
study  audits  coordinated  between  EPA 
and  FDA.  Under  an  Interagency 
Agreement  originated  in  1978,  FDA 
carries  out  GLP  inspections  at 
laboratories  which  conduct  health 
effects  testing.  EPA  primarily  performs 
GLP  inspections  for  environmental 
laboratories  and  conducts  data  audits 
for  health  effects  and  environmental 
studies. 

After  a  thorough  review  of  its  GIJ> 
regtilations  and  compliance  program, 
FDA  concluded  that  some  of  the 
provisions  of  the  GLPs  needed  to  be 
clarified,  amended,  or  deleted  in  order 
to  reduce  the  regulatory  burden  on 
testing  facilities.  Accordingly.  FDA 
revised  its  GLP  regulations  in  the 
Federal  Re^ster  of  September  4. 1087 
(52  FR  33768).  These  GLP  standards  are 
intended  to  simplify  the  regulations 
without  compromising  study  integrity. 

EPA  agrees  with  FDA  that  many 
provisions  of  the  GLP  regulations  can  be 
streamlined  without  compromising  the 
goals  of  the  GLP  standards.  Therefore. 
EPA  is  amending  die  TSCA  GLP 
standards  to  incorporate  many  of  the 
changes  made  by  FDA  to  its  GLP 
regulations.  In  addition,  EPA  is 
expanding  the  scope  of  the  TSCA  GLP 
standards  to  cover  testing  wherever  it  is 
conducted  (e.g..  field  testing).  Elsewhere 
in  this  Federal  Register,  EPA  is  finalizing 
similar  changes  to  the  FIFRA  GLP 
standards. 

C.  Consistency  With  FDA  GLP 
Regulations 

It  is  EPA's  policy  to  minimize  the 
regulatory  biuden  on  the  public  which 
might  arise  from  conflicting 
requirements  which  could  be 
promulgated  under  different  regulatory 
authorities.  In  keeping  with  this  policy, 
the  final  1983  TSCA  GLP  standards.  40 
CFR  part  792,  followed  the  format  and, 
with  few  exceptions,  the  wording  of 
FDA's  final  GLP  relations,  21  CFR  part 
58.  Differences  between  the  EPA  cmd 
FDA  GLP  regidations  were  based  upon 
varying  needs  and  responsibilities  under 
eadi  Agency's  regulatory  statotes.  This 
revision  to  die  TSCA  GIJ>  standards 
follows  this  same  policy  by  conforming 
to  many  of  the  changes  FDA  made  to  its 
GLP  regidations,  published  in  the 
Federal  Register  of  September  4, 1987 
(52  FR  33768).  EPA  has  varied  from 
FDA's  revised  GLP  regulations  only 
when  necessary  due  to  EPA's  statutory 
responsibilities.  The  most  significant 
differences  betwreen  the  EPA  changes 
and  the  revised  FDA  GLP  regulations 
are  the  scope  (rf  the  testing  and  test 
systems  affected. 


As  in  die  1963  TSCA  GLP  standards, 
the  revisions  to  the  TSCA  GLP 
standards  vary  from  the  FDA  GLP 
regulations  in  diat  die  TSCA  GLP 
standards  incorporate  provisions  for 
environmental  testing  (EPA  is  extending 
the  FIFRA  OP  standards  to  extend  to 
environmentel  studies  as  well). 
Environmental  studies  include 
ecological  effects  and  chemical  fate 
studies.  Ecological  effects  studies  are 
those  performed  for  development  of 
information  on  non-human  toxicity  and 
potential  ecological  impact  of  chemicals 
and  their  degradation  products. 
Chemical  fate  studies  are  studies 
performed  to  characterize  physical, 
chemical,  and  persistence  properties  of 
a  substance  in  order  to  evaluate  the 
transport  and  transformation  of  the 
substance  in  the  environment 

To  ensure  the  quality  and  integrity  of 
all  data  generated  from  environmental 
studies,  the  current  TSCA  GLP 
standards  contein  requirements  within 
40  CFR  part  792,  subpart  L  applicable  to 
testing  plants,  microbial  organisms, 
aquatic  organisms,  amphibians,  reptiles, 
and  birds,  where  appropriate. 

These  requirements  include 
provisions  for  care,  care  facilities,  and 
supply  facilities  for  the  various  test 
systems  used  in  environmental  testing. 
As  a  means  of  simplifying  the 
regulations,  EPA  is  changing  the 
requirements  currendy  foimd  within 
subpart  L  by  merging  them  into  subparts 
A  dirough  I  of  the  TSCA  GLP  standards 
(40  CFR  part  792,  subparts  A  dm)ugh  J). 
Accordingly.  8  792.43  Animal  care 
facilities,  S  792.45  Animal  supply 
facilities,  and  S  792.90  Animal  care, 
incorporate  the  provisions  relating  to  the 
care  of  test  systems,  test  system  care 
facilities,  and  test  system  supply 
fadUties  fixim  {  792.228  in  subpart  L  of 
die  1983  GLP  standards.  The  expanded 
sections  are  retitled  in  the  revision  as 
follows:  S  792.43  Test  system  care 
facilities,  §  792.45  Test  system  supply 
facilities,  and  S  792.90  Animal  and  other 
test  system  care.  Further,  in  most 
Instances,  EPA  is  replacing  the  term 
"animal"  used  in  die  1983  EPA  and  1978 
FDA  GLP  regulations,  widi  die  broader 
term  "test  system."  Specifically,  this 
change  occurs  in  8S  792.43.  792.45, 
792.81, 792.90,  and  792.120.  These 
changes  are  further  discussed  in  Unit  II 
of  this  preamble. 

EPA's  TSCA  GLP  standards  also  vary 
from  FDA's  In  their  coverage  of  testing 
conducted  in  the  field.  To  ensure  the 
quality  and  hitegrity  of  date  submitted 
to  the  Agency,  EPA  believes  that  GLP 
standards  must  apply  whenever  date 
collection  occurs.  Because  many  of  the 
test  date  required  by  EPA  are  developed 


In  the  field,  or  more  accurately  In 
outdoor  labmatorles  (ground  water 
studies,  air  monitoring  stadias, 
degradation  in  soU,  etc),  EPA  is 
amending  the  GLP  standards  to  indode 
field  testing  within  the  scope  of  these 
regulations. 

The  remaining  differences  between 
die  EPA  and  FDA  GLP  regulations  are 
described  in  the  preamble  to  this  final 
rule  and  the  preamble  to  the  TSCA  GLP 
standards,  published  in  the  Fadaial 
Register  of  November  29, 1983  (48  FR 
53922).  EPA  has  coordinated  diis  final 
rule  wldi  FDA  and  has  considered 
public  commente  received  on  ^e 
December  28, 1987  proposal  (52  FR 
48933). 

D.  Publication  of  the  Complete  Rule 

The  entire  TSCA  GLP  rule  is 
published  in  this  notice  to  simplify 
interpretation  and  fadlitete  the  use  of 
this  notice  by  the  regulated  communify. 
The  following  liste  the  sections  of  40 
CFR  part  792  that  were  changed  from 
die  1983  rule: 


Section 
ctianged 

Changes 

792.1 

(a)  and  (c),  reviMd 

79^^ 

"Batcti,"       "Control       substanoa," 

"Study."  and  "Teat  ayslem,"  re- 

vtsad:  Test  sutMtwwe  or  mixtira.'' 

removed;  "Canler,"  "Experimsnial 

tion  date."  "Reference  substwoe." 

"Study  oompielion  data."  "Study 

MiiaSon  dale."  "Test  sutieiMoe." 

and  'Vehide."  added. 

792.12__ 

imroduckxy  text,  revised. 

792.17 

(a)  and  (c).  revleed. 

792.29..      __ 

(d).  (e),  and  (f).  revised. 

792.31 

(b).  revised. 

792.35 

(a),  (b)  (1).  and  (3).  revleed;  W,  n- 
fnovsd. 

792.41 

Revised. 

792.43       ..... 

Revised. 

792.45 

792.47 

IIOVINu. 

792.49 

niMdmmii 

792.53- 

RWTI0V8& 

792.61 ..._ 

R9MM& 

792.63 

(b).  revised. 

792.81 

(b)  (1).  (2).  (3).  (5).  (8).  (7).  and  (12) 

and  (c).  revleed. 

792.90 

Revised. 

Tifle  revleed. 

792.105 

Revised. 

79i107 

nffMBvu, 

79i113.    ._. 

Pevissd. 

792.120 

(a),  revised. 

792.130. 

(d)  and  (e).  revleed. 

79Z135 

Added 

79^1S5 

(a)(4)and(5).snd«4.ravisad. 

792.190 

(a)  and  (e).  revleed. 

702.195 

(c).  revleed;  (Q  added. 

SubpvtL 

nWTNSVWl 

D.  Summary  of  Comments  and 


EPA  received  14  comment  letters:  6 
bom  manufacturers  of  prodncte 
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regulated  by  EPA.  S  from  atsodattons,  4 
from  testisg  or  connhkig  Irixxatorisi. 
and  1  from  another  goveniBait  aganqr. 
The  majority  of  the  commantB  svqniorted 
the  proposed  nhaagBa.  although 
numanws  soggestioos  were  nade  for 
additional  revisions  to  parts  of  the  GLP 
regulations  not  subject  to  this 
rulesMkiog  or  modifications  to  the 
proposed  changes.  ComBents  diat 
raised  important  policy  questions, 
suggested  atodification  to  the  essence  of 
the  proposed  regulation,  or  required  an 
individnal  respeoac.  are  discussed 
below.  Coannents  adckessing  changes  to 
the  GLP  standards  diat  were  not 
proposed  are  not  the  subject  of  this 
rulemaking.  However,  all  comments 
made  have  been  placed  in  the  public 
record. 

A  General  Pirmsiom:  Definitions 

1.  Batch.  The  definition  of  "batch"  is 
expanded  to  include  refieroice 
substances.  This  was  an  omission  ki  the 
proposed  rule  that  is  corrected  in  the 
final  rule  to  maintain  consistency  with 
the  use  of  the  term  in  S  792.105(a). 

2.  Carrier— i.  CoaunenL-  The  word 
"systems"  should  replace  the  word 
"organisms"  in  the  definition  of 
"carrier,"  to  be  consistent  with  the  term 
"test  system." 

Respoaae:  SPA  concurs  with  the 
suggestion.  In  order  to  be  consistent 
with  the  definition  of  "test  systems,"  the 
word  is  dianged  accordin^y. 

iL  CoauaenL  EPA  should  revise  the 
list  in  parentheses  that  follows  the  word 
"material"  in  the  definition  of  "carrier" 
to  make  it  all  inclusive. 

Response:  EPA  has  decided  to  add  the 
jihrase  "including  but  not  limited 
to  *  *  *",  to  indicate  diat  the  list 
provides  examples  and  is  not  meant  to 
be  all  inclusive. 

3.  Control  substance— Coaunent  EPA 
should  delete  the  phrase  "for  no-effect 
levels"  in  the  definition  of  control 
substance.  The  definition  as  written  is 
too  narrow  and  excludes  analytical 
chemistry  (e^..  chemical  fate,  reui^ 
chemistry)  operations  where  the  term 
"control"  has  a  meaning  distinctly 
different  from  biological  effects. 

Response:  Since  the  porposc  of  the 
analytical  control  is  to  eventually 
establish  that  none  of  the  materials 
administered  to  the  test  system  interfere 
with  identificatioD  of  the  test  substance 
and  its  degradatefs)  and  metabolite(s), 
EPA  agrees  that  the  terminology  is  too 
limiting  and  is  replacing  the  phrase  "for 
no-effect  levels"  with  the  phrase  "for 
known  chemical  or  biological 
measurements."  The  definition  now 
reads:  "Control  substance  means  any 
chemical  substance  or  mlxtare.  or  any 
other  matarial  otiwr  than  a  test 


substance,  Esed,  or  water,  that  is 
administered  to  the  test  sjrstem  in  die 
course  of  a  study  for  the  purpose  of 
establishing  a  basis  for  comparison  with 
the  test  sotetance  for  known  chemical 
or  biological  measuaements." 

4.  Experimeatal  slart  and  termination 
dates— Coaanait  These  dates  would  be 
difficult  to  predict  aqiedally  for  field 
studies,  because  th^  would  be  subject 
to  natural  or  man-made  conditions  that 
cannot  be  controlled  or  anticipated. 
Since  the  dates  would  be  subject  to 
change,  many  protocol  amendments 
would  be  requked,  creating  an  undue 
administrative  burden. 

Response:  The  e}q>erimental  start  and 
terminati<Hi  dates  specified  in  the 
protocol  are  merely  proposed  dates. 
Therefore  if  the  actual  eiqwrimental 
start  or  termination  date  is  di^rent 
from  the  proposed  dates  no  protocol 
amendment  would  be  required. 

5.  Reference  sub^ance — Comment  If 
EPA  intended  the  term  "reference 
substance"  to  include  analytical  and 
calibration  standards,  then  several  other 
sections  of  the  proposed  rule  which 
mention  "reference  substance."  would 
also  require  the  same  types  of  records  to 
be  kept  for  analytical  standards.  This 
would  constitute  an  excessive  burden 
on  management  which  would  require 
maintainbig  various  records  that  do  not 
add  any  value  to  the  study. 

Response:  The  dehnition  of  reference 
substance  is  intended  to  include 
analytical  reference  standards. 
Therefore,  EPA  believes  this  change 
eliminates  any  ambiguity  in  the 
definition.  EPA  has  mocfified  the 
definition  of  "reference  substance,"  as 
follows:  "Reference  substance  means 
any  chonical  substance  or  mixture, 
analytical  reference  standard,  or 
material  other  than  a  test  substance, 
feed,  or  water,  that  is  administered  to  or 
used  in  analyzing  the  test  system  in  the 
course  of  a  study  for  purposes  of 
establishing  a  basis  for  comparison  widi 
the  test  substance  fbr  known  chemical 
or  biolo^cal  measurements." 

EPA  disagrees  that  inclusion  of 
analytical  ivferenct  standards  in  diis 
part  constitutes  an  excessive 
documentation  burden  or  adds  no  vahte 
to  the  study.  Documentation  which 
supports  defining  of  analytical  reference 
standards  under  this  part  should  not 
require  excess  paperwork  since  common 
laboratory  practices  already  require 
assurance  of  the  validity  of  standards  to 
make  certain  that  the  measurements  are 
accurate. 

6.  Study— L  Comment  The  proposed 
definition  of  study  wouM  fanply  diet 
each  determinattoa  such  as  stability, 
solability.  octanol  water  partition 
coefficient,  volatffily.  peraistenGe,  and 


other  data  pofait  deteminationa  wotdd 
be  studies  widi  conoxnttant 
reqatrements  sadi  as  psotoools  and 
quality  aseorance  mit  (QAU) 
inspections. 

Response:  EPA  intends  that  QAU 
inspections  as  listed  in  1 792.35  be 
conducted  at  intervals  adequate  to 
ensure  the  integrity  of  the  study  for  eadi 
determination  soch  as  Stability, 
solubility,  octanol  water  partition 
coefficient,  volatility,  penistence,  and 
other  data  point  determinations. 
However,  tf  done  as  part  of  a  larger 
study,  dien  these  determinations  are 
covered  under  the  largv  study's 
protocol  or  standard  operating 
procedure  (SOP).  If  they  are  submitted 
to  EPA  as  a  study  unto  ttselt  dien  diey 
require  their  own  protocol(s). 

U.  Comment  An  eiqMriment  such  as 
product  diemlstry  whidi  does  not 
involve  a  test  system  cannot  be 
considered  a  "study"  and  therefore 
should  not  be  covered  by  GLP 
standards. 

Response:  Studies  deaigned  to 
determine  the  physical  or  chemical 
characteristics  of  a  test  substance  are 
included  nvithin  the  scope  of  these 
regulations.  Theref(xe,  EPA  intends  to 
include  product  chemistry  experiments 
in  the  definition  oi  "study."  lUs  change 
is  consistent  with  the  definition  of  the 
term  "study"  as  it  now  appears,  and  as 
it  appears  in  the  FIFRA  GLP  standards 
at  40  CFR  part  160.  In  the  case  of 
product  chemistry  experiments,  the  test 
substance  itself  may  be  the  test  system. 

ui.  Comment  The  addition  of  die  term 
"or  in  the  environment"  to  the  definition 
of  "study"  indicates  that  the  change 
extends  the  proposed  legnlations  to  firid 
studies.  WhUe  it  is  necessaiy  to  ensure 
die  validity  of  all  data  collected,  die 
variety  and  special  requirements  of  field 
research  have  not  been  addressed  in  the 
new  rules. 

Response:  These  regidations  are 
intended  to  apply  to  all  studies  required 
to  be  submitted  under  TSCA,  indnding 
those  conducted  in  the  field.  EPA 
recognizes  that  field  stadies  vary  and 
have  spedal  requiremants,  bat  believes 
that  ^  development  cf  protocols  and 
SOPs  by  the  testing  faollity  provkles 
adequate  fiexibiUty  in  dris  respect. 

iv.  Cmnment  "Prospectively"  should 
not  be  deleted  firom  the  definition  of 
"study."  If  the  essence  of  GLP  standards 
requires  a  carefully  planned  study  and 
the  proposed  rule  is  very  strict  about 
documentatioB  that  mast  be  completed 
prior  to  the  experimental  start  date,  how 
can  die  GLP  standarda  also  apply  to 
studies  that  were  generated  without  a 
protocol  or  advuice  phnnlng,  sacfa  as 
epidemiologyT 


Fedatal  Roglitar  /  VoL  54.  No.  158  /  Thursday.  Atignst  17.  1989  /  Rules  and  Regulatkna 


Response:  EPA  disagrees  with  the 
comment  The  term  prospectively  is 
deleted  because  EPA  wishes  all  studies, 
including  epidemiological  studies  where 
past  exposure  to  a  study  population  is 
determined  or  estimated  retrospectively, 
to  be  performed  under  GLP  standards. 
EPA  recognizes  that  in  such  studies  data 
used  may  not  have  been  generated  in 
conformance  with  FIFRA  GLP 
standards.  However,  it  is  EPA's  position 
that  the  study  itself  can  be  conducted 
and  submitted  to  EPA  in  accordance 
with  the  GLP  standards.  Retrospective 
aspects  of  such  studies  that  are  not 
performed  according  to  GLP  standards, 
for  example,  test  system  treatment 
should  be  identified  in  the  compliance 
statement  submitted  with  the  study 
report 

In  addition,  the  types  of  studies 
potentially  not  covered  by  diese 
regulations  were  expanded  in  the 
definition  to  include  experiments 
involving  test  methods. 

7.  Test  system— Comment  What 
constitutes  the  "test  system"  in  tests  of 
product  chemistry  studiesT 

Response:  The  definition  of  "test 
system"  includes  the  statement  that  it  is 

any  *  *  *  chemical  or  physical 

matrix  *  *  *."  including  subparts  thereof 
that  are  treated  with  iSae  test  control,  or 
reference  substance  and  also 
approi^iate  components  of  the  system 
that  are  not  treated.  Therefore,  in  the 
case  of  product  diemistry,  die  test 
system  may  be  the  test  substance  itsell 

EPA  is  including  the  term  "reference," 
which  was  inadvertendy  omitted  from 
the  definition  as  it  sppeared  in  the 
pn^iosed  rule,  in  order  to  remain 
consistent  In  addition,  EPA  is  replacing 
"e.g."  in  the  parenthetical  by  adding 
"including  but  not  limited  to"  in  order  to 
clarify  diat  it  is  not  EPA's  intent  for  the 
list  to  be  all  encompassing. 

8.  Vehicle— Comment  The  definition 
of  "vehicle"  serves  to  clarify  die  GIJ> 
standards,  but  there  has  been  no 
confusion  based  on  the  current 
standards  and  this  change  is  contrary  to 
EPA's  stated  objective  of  being 
consistent  with  FDA's  GLP  repilations. 

Response:  EPA  believes  that 
clarification  is  needed.  The  EPA  GLP 
standards  cover  a  larger  number  of 
types  of  studies  and  tibe  need  for 
clarification  of  the  meaning  of 
potentially  ambiguous  terms  is  greater. 

A  Organization  and  Personnel 

1.  Testing  Facility  Management— 
Comment  The  "master  schedule" 
should  not  be  conridered  "raw  data"  as 
was  indicated  in  the  preamble  (52  FR 
48936)  to  the  proposed  rule. 

Response:  EPA  deleted  the 
requiriement  that  the  rei^acement  of  a 


study  director  must  be  documented  as 
"raw  data"  in  order  to  conform  to  the 
revised  FDA  CHJ>  regulations.  This  is 
because  replacement  of  the  study 
director  must  be  reflected  on  the  master 
schedule  ^eet  which  is  a  study  record 
that  must  be  retained. 

In  addition,  the  term  "reference," 
which  was  inadvwtendy  omitted  in  the 
proposed  rule,  has  been  added  to  this 
section. 

2.  Quality  Assurance  Unit—L 
Comment  A  QAU  that  is  entirely 
separate  bom  and  independent  of  the 
personnel  engaged  in  the  conduct  of  die 
study  creates  an  unjustified  financial 
burden  on  some  facilities.  In  some  cases 
it  would  be  impossible  to  establish  a 
completely  independent  QAU  %vith 
qualified  personnel 

Response:  As  stated  in  the  propoeed 
rule  (52  FR  48933),  EPA  does  not  require 
the  QAU  to  be  a  fixed,  permanendy 
staffed  unit  wdiose  only  functions  are  to 
monitor  the  quality  of  a  study.  EPA  is 
only  concerned  that  there  be  a  distinct 
separation  of  duties  between  those 
personnel  involved  with  die  conduct  or 
direction  of  a  study  and  those  personnel 
performing  quality  assurance  on  the 
same  study.  Therefore,  S  79ZJ3S{a] 
prohibits  personnel  from  performing 
qualify  assurance  activities  on  their  own 
study.  The  rules  allow  a  study  director 
for  a  particular  study  to  serve  as  a  part 
of  die  QAU  or  as  die  QAU  for  a 
different  study.  FDA  noted  (52  FR  33771) 
that  it  was  aware  that  many  small 
laboratories  could  not  afford  the 
operation  of  a  permanendy  staffed 
QAU.  EPA  would  like  to  point  out  diat 
in  those  situations  where  there  are 
different  individuals  performing  the 
qualify  assurance  functions  for  different 
studies,  each  individual  is  required  to 
maintain  that  portion  of  the  master 
schedule  sheet  which  relates  to  the 
study  being  monitored.  For  this  reason, 
EPA  agrees  with  FDA's  conclusion  that 
the  separation  of  functions  on  a  study- 
by-study  basis,  as  permitted  in  the 
existing  and  reviseid  regulations,  would 
provide  effective  quaUfy  assurance.  In 
view  of  the  potential  gedn  to 
management  to  sponsors,  and  to  EPA, 
through  tfatt  added  assurance  of  well- 
conducted  studies,  the  increased  costs 
are  thereby  justified.  EPA  believes  that 
its  intent  is  more  deariy  indicated  by 
the  changes  now  being  made. 

ii.  Comment  Laboratory  management 
should  have  the  discretion  to  determine 
who  enters  the  data  into  the  master 
schedule,  as  long  as  the  required 
infcvmaticm  is  listed. 

Response:  EPA  believes  that 
management  retains  such  discretion 
since  it  is  involved  in  determining  the 
composition  of  the  QAU  and  H  provides 


an  adequate  number  of  sach  peraonnd 
(II  792.31  (c)  and  (e)).  The  QAU  is 
distinguished  by  training  diat  ensuras 
that  QAU  functions  are  properly 
conducted.  As  stated  above,  study 
personnel  may  belong  to  the  QAU,  as 
long  as  they  are  not  performing  dw  QAU 
functions  associated  with  studies  in 
whidi  they  are  involved. 

iiL  Comment  The  requirement  for 
inspection  of  each  study  under 
1 792.35(b)(3),  regardless  of  duration,  is 
excessive  for  the  qualify  assurance 
needed  to  address  study  integrifyi 
espedaUy  where  studies  are  performed 
by  highfy  star  dardized  procedures.  The 
repetitive  inspection  of  these  t]rpes  of 
studies  would  consume  large  amounts  of 
time  for  both  the  study  personnel  and 
QAU  staff.  Auditing  each  study  is  not 
necessary  to  ensure  the  woric  is 
conducted  in  compliance  with  the 
regulations.  Random  sampling 
procedures  should  be  allowed  in 
selecting  studies  and  phases  of  studies 
to  inspect  to  decrease  the  work  load  and 
resource  requirements  of  the  QAU. 

Response:  EPA  does  not  believe  that  a 
random  inspection  program  would  be  an 
appropriate  method  of  evaluating  a 
study.  Generally,  random  sampling 
provides  an  adequate  means  of  quahfy 
control  where  analysis  involves 
repetition  or  identical  procedures. 
However,  any  assumption  that  the 
conduct  of  one  phase  of  one  study 
would  be  representative  of  another 
would  be  invalidated  by  the  differences 
among  study  personnel  and  the 
operations  they  conduct  Furthermore, 
this  requirement  does  not  apply  to  all 
routine  studies.  Section  792!35(b]  is 
among  the  exclusions  for  chemical  and 
physical  characterization  studies  as 
listed  in  |  792.135(b). 

In  conformance  with  the  revised  FDA 
GLP  regulations  (52  FR  33780),  EPA 
modified  the  requirements  of 
i  792.35(b)(3)  to  provide  for  inspections 
of  a  study  on  a  schedule  adequate  to 
ensure  the  integrify  of  the  study.  The 
changes  to  this  section  will  allow  the 
QAU  the  necessary  latitude  to  adjust  its 
monitoring  activities  to  meet  the 
individual  {Noblems  of  each  study. 
However,  each  study,  no  matt»  how 
short  must  be  inspected  at  least  once 
WhUe  in  progress.  EPA  expects  that  by 
allowing  the  QAU  flexibilify  in 
designing  a  reasonable  inspection 
schedule,  the  goal  of  ensuring  the 
qualify  of  the  study  can  be  best 
achieved. 

iv.  Comment  EPA  faidicates  in  the 
preamble  to  the  pnyosed  rule 
(I  792.36(e),  52  FR  48896)  diet  aU  QAU 
records  will  now  be  routindy  available 
to  inspectors.  Existing  GLP  standarda 
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treat  oertain  QAU  raoorda  ai 
oonfldentiaL  and  expUdtly  state  that  die 
only  QAU  records  to  be  reviewed  by 
EPA  auditors  would  be  the  master 
schedule  (e^g.,  the  inspection  dates, 
study  inspected,  the  phase  or  segment  of 
the  study  inspected,  and  the  name  of  the 
Individual  performing  die  inspection).  If 
QAU  recoids  for  findings  and  corrective 
action  are  available  on  an  auditor's 
request.  QAUs  would  lose  their 
effectiveness. 

Response:  EPA  shares  the  concerns  of 
the  commenters  that  access  to  aU  parts 
of  a  QAU  inspection  would  weaken  the 
inspection  sjrstem,  and  recognizes  the 
need  to  maintain  a  degree  of 
confidentiality.  Therefore,  records  of 
findings  and  problems,  as  well  as 
records  of  corrective  action 
recommended  and  taken,  are  exempt 
from  routine  EPA  inspections,  except 
under  special  circumstances  as 
indicated  in  8  792.15.  However,  EPA 
maintains  that  all  other  reports  and   - 
records  must  be  easily  accessible  and 
made  available  to  EPA  and  FDA 
inspectors  when  requested  as  indicated 
in  i  7B2.35(c). 

C.  PaciliUes 

1.  General— Comment  Outdoor 
testino  facilities  should  not  be  under 
GLP  standards  since:  (a)  Outdoor  test 
facilities  will  be  conducting  studies 
according  to  approved  protocols:  (b) 
ensuring  suitability  is  highly  subjective 
based  on  the  diverse  number  of  possible 
locations;  (c)  there  is  a  concomitant  lack 
of  clear  standards  for  detennining 
suitability  of  locations. 

Despite  best  efforts,  the  choice  could 
always  be  subject  to  criticism  and  even 
criminal  liability  based  on  a  good  faith 
compliance  statement  indicating  GLP 
standards  had  been  followed.  Most 
outdoor  testing  is  done  to  mimic  normal 
environmental  conditions  which  are 
specific  for  the  test  substance  and  use 
being  proposed.  Therefore,  the 
detennination  of  whether  the  size, 
construction  or  location  of  a  facility  is 
suitable  for  a  study  is  a  technical  issue, 
and  is  not  within  the  scope  of  the  GLP 
regulation  and  would  be  considered  in 
the  experimental  design  of  tiie  protocol 

Response:  In  cases  where  an  EPA- 
approved  protocol  establishes  test 
locations,  that  protocol  would  satisfy 
GLP  requirements.  EPA  considers  any 
site  to  be  the  testing  facility  wherever 
testing  is  undertaken  to  generate  data 
required  to  be  submitted  to^A  Tlie 
conditions  required  by  the'P^tocoI  are 
not  necessarily  conducive  to  artificial 
manipulaticm  in  die  field,  or  to  other 
outdoor  testing  facilities.  Therefore, 
ensuring  the  suitability  of  the  location  of 
these  types  of  testing  facilities  is  bodi  a 


valid  and  necessary  part  of  protocols 
approved  by  EPA. 

2.  Test  system  cars  facilities,  i. 
Comment  Instead  of  expanding  the 
original  document  to  fit  all  test  systems, 
the  old  rules  should  be  left  as  is,  and  a 
statement  added  to  cover  non-animal 
test  systems. 

Response:  EPA  disagrees  wiUi  die 
comment  and  believes  that  specific 
changes  of  the  old  rule  are  necessary  to 
avoid  ambiguity  conoeming  the  meaning 
of  non-animal  test  systems. 

ii.  Comment  Section  792.43(a)(2]  and 
(b),  (e),  (f),  (g),  and  (h)  should  be  deleted 
because  EPA  has  already  stated  that 
these  GLP  requiremeats  will  be 
applicable  to  all  types  of  testing.  It  is  not 
necessary  to  add  the  four  new 
paragraphs  detailing  specific 
requirements  of  envimnmental 
conditions  for  aquatic  organisms  and 
plants. 

Response:  EPA  believes  that  some  test 
systems,  e.g.,  aquatic,  are  unique  to  the 
extent  that  they  require  special 
treatment  in  the  rulea 

ill.  Comment  The  diange  in 
S  792.43(c]  is  appropriate  but  the  current 
wording  does  not  require  separate 
disease  handling  facilities  in  every  case. 
The  proposed  change  has  merit  in 
clarifying  the  options  available  to 
laboratories  and  the  change  promotes 
harmony  between  EFA  and  FDA  GLP 
regulations. 

Responfie:  EPA  agrees  with  the 
comment  In  S  7g2.43(c],  EPA  is  deleting 
the  requirement  that  separate  areas  be 
provided  in  all  cases  for  the  diagnosis, 
treatment,  and  control  of  test  system 
diseases.  Instead,  a  diange  is  made  so 
that  separate  areas  are  provided  "as 
appropriate."  This  change  is  consistent 
with  the  September  4, 1987  revised  FDA 
GLP  regulations  and  the  revised  FIFRA 
GLP  regulations. 

EPA  has  made  this  change  to  allow 
laboratories  the  option  of  disposing  of 
diseased  test  systems  without  also 
bearing  the  expense  of  maintainuig 
separate  areas  in  testing  facilities  for 
diagnosis,  treatment,  and  control  of 
disease.  Additionally,  EPA  recognizes 
that  the  diagnosis  and  treatment 
requirements  of  {  79243(c)  may  not  be 
appropriate  when  dealing  with  such  test 
systems  as  soil,  plania,  or 
microorganisms.  However,  if  the 
decision  is  made  not  to  dispose  of  the 
test  system,  then  test  system  care 
facilities,  as  specified  in  {  792.43(c). 
must  be  provided. 

3.  Test  system  supply  facilities.  L 
Comment  The  addition  of  the  two  new 
paragraphs  outlining  plant  and  aquatic 
facilities  to  1 792.45(b)  is  unnecessary. 
These  considerations  are  addressed  in 
§  792.41  with  the  requirement  that 


testing  fadUties  be  of  suitable 
construction  "to  facilitatt  proper 
conduct  of  studies." 

Response:  EPA  maintains  diat  testhig 
facilities  as  mentioned  in  i  792.41  and 
test  system  supply  facilitf es  as 
mentioned  in  §  792.45,  are  not  the  same 
and  must  be  addressed  separately. 

11.  Comment  EPA  shoidd  delete 
§  792.45(b)  Inbroductory  text,  (b)(1), 
(b)(2),  and  (c)  because  dds  information 
was  adequately  covered  in  8  792.45(a) 
and  in  8  792.43,  and  the  &cilities  they 
refer  to  will  be  addressed  in  study 
protocol 

Response:  EPA  maintains  that  8  792.43 
(test  system  care)  is  different  from 
8  792.45  (test  system  supply)  and  must 
dierefore  be  treated  separately. 

4.  Facilities  for  handliag  test,  control, 
and  reference  substances— Comment 
Would  it  be  necessary  to  provide 
separate  sink  facilities  or  separate 
rooms  for  mixing  of  the  test,  control  and 
reference  substances  or  for  adding 
water  to  tank  sprayers? 

Response:  Separate  areas  are  required 
for  receipt,  mixhig  and  storage  of  test, 
control  and  reference  sii>stances  and 
their  mixtures  as  necessary  to  prevent 
contamination  or  mixupa  The  same  sink 
could  be  used  for  all  wodc  involving 
mixing  provided  that  the  procedures 
(standard  operating  procedures)  used 
are  adequate  to  prevent  contandnation 
and  mixups.  Separate  areas  for  receipt 
and  storage,  mixing  and  storage  of  test, 
control  and  reference  substances  as 
required  in  8  792.47(a)  (1),  (2)  and  (3) 
does  not  mandate  the  use  of  separate 
rooms.  The  areas  could  be  in  die  same 
room  provided  there  is  adequate  space 
and  equipment  to  provide  that 
contamination  and  mixup  do  not  occur. 
This  determination  should  be  made  on  a 
case-by-case  basis. 

D.  Equipment 

Maintenance  and  calibration  of 
equipment— Conunent  It  is  better  to 
designate  in  8  792.63(b)  diat  repair  and 
maintenance  will  be  performed  by 
"qualified  personnel"  than  to  require 
that  a  person  be  designated  in  die 
written  SOP.  The  requirement  for 
written  SOPs  in  8  792.63ft))  causes 
problems  since  at  many  laboratories  the 
equipment  used  in  conducting  a  study  is 
shared  by  a  number  of  individuals  and 
the  care  and  maintenance  of  the 
equipment  is  also  shared  In  the  event  of 
equipment  failure,  a  nimfoer  of 
laboratory  personnel  may  be  capable  of 
effecting  repair  or  correcting  a  problem, 
or  in  more  serious  equipment  failures,  a 
service  representetive  o£  the 
manufacturer  may  be  caled.  It  is 
therefore  difficult  and  very  inefficient  to 
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designate  spedfic  peo|^  to  perfiorm 
eadi  qiecific  raaiiUenance  and  rejtair 
operation. 

,  Response:  The  definitioR  of  "person" 
as  it  appears  in  8  7B2.3(h)  is  not  limited 
to  an  individual  scientist  or.  technician, 
but  indudes  an  organizational  subtmit 
Consequently,  die  SOP  diet  dedgnates 
the  "pmon  responsibje"  will  be 
designating  a  subunit  of  the  testing 
facility,  which  could  be  one  or  several 
individuals.  This  view  is  consistent  widi 
FDA's  (52  FR  33774)  intetpretatim  and 
definition  of  "person."  Where  duties  are 
ddegated  fai  the  SOPs  all  contingendes 
may  be  addressed,  including  the 
contracting  of  service  personnel 

£  Testing  FadUties  deration 

1.  Standard  (grating  procedures — i. 
Comment  Some  of  the  examples  of 
required  SOPs  provided  in  8  792.81(b) 
are  not  applicable  to  all  test  systems  or 
study  typei.  For  example,  "test  room 
preparation"  would  not  be  appropriate 
when  conducting  field  studies,  and 
"necropsy  of  test  system  or  postmortem 
examination  of  test  systems,"  would  not 
apply  to  studies  using  a  chemical  or 
physical  matrix  as  the  test  system 
(sterile  water,  soil  agricultural  fields). 
Furthermore.  8  792.81(c)  states  diat. 
"Each  laboratory  or  triher  study  area 
shall  have  iinmediately  available 
manuals  and  SCXPt  relative  to  the 
laboraUny  or  field  procedures  being 
performed." 

Response:  EPA  agrees  that  the  term 
"room"  in  8  792.81(bKl)  is  inappn^riato 
to  many  studies  and  is  changing  die 
word  to  "area"  to  darify  that  field 
studies  are  induded.  EPA  bdieves  that 
8  782.81(b)  should  api^y  in  all  cases 
since  die  purpose  of  SOPs  is  to  insure 
the  quality  and  integrity  of  die  data 
generated  in  the  course  (rfa  study  as 
stated  in  8  782.81(a).  However, 
procedures  diat  are  not  poformed,  sodi 
as  necropsy  in  die  case  ol  field  stndies, 
do  not  require  SOPs. 

tt.  Comment  PnbUahed  Uteratare  (e.g.. 
ASTM  meOiods)  should  be  acceptable  In 
8  7g2.8l(c)  as  an  appropitate  part  of  an 
SOP  and  not  just  as  a  tappiaamA  to  a 
written  SOP.  The  written  SOP  oouM 
incorporate  the  pobUahed  tttaraton  faito 
it  by  reference,  widioot  havii^  to 
rewrite  the  entire  procedure. 

Response:  EPA  agrees  diat  H  would 
not  be  appniprtate  to  rewrite  poblisbed  • 
Uteratare.  hoioe  die  allowance  for  SOi% 
to  use  diem  as  saipiriemeirts.  The  SOPs 
are  still  needed  to  establish  die 
relatloadiip  of  die  meftod  to  (bta 
collection  prooeduiea  and  needs  tai  die 
laboratory.  While  die  resoMag  SOP 
would  still  have  to  be  written  it  wodd  in 
effect  be  abbrevtatod  in  diet  all  of  die 


mediodoiogy  referenced  would  not  need 
to  be  rewritten. 

2.  Animal  a/id  other  teet  system 
care— i.  Comment  The  evaJuatkm  of 
certain  test  systems  acoordtag  to 
"acceptable*  *  *  sdentffic practice" 
creates  some  difficulty,  partfoulaily  for 
plants,  microorganisms,  s<ril  and  water, 
sfaice  such  practices  are  not  defined. 
"Acceptable"  should  be  deleted 
reganifag  scientific  practice  and  the 
requirement  be  oi^  diet  a  scientific 
basis  be  used  to  deterndning 
appropriateness  for  testing.  In  this  way, 
testing  facilities  would  not  need  to 
justify  or  iMtive  their  basis  to  be 
"acceptable"  in  ID-defined  areas  tx 
thosetafiux. 

Response:  EPA  agrees  that  the  term 
"acceptable  sdentific  practice"  may  not 
be  definable  when  mediod 
devdopmento  are  in  flux.  The  tenn 
"acceptable"  is  retained,  but  the  term 
"sdentific  practice"  is  d^anged  to 
"scientific  methods."  This  change 
preserves  the  EPA's  intent  that  rigorous 
sdentific  methodology  be  used  widiout 
implying  that  rigid  practices  be  adhered 
to  where  they  may  not  appropriately 
exist. 

11.  Comment  Section  792.90(c)  should 
be  deleted  since  the  effed  of  corrective 
treatment  cannot  be  accounted  for  in 
test  results. 

Response:  EPA  believes  diat  while  die 
effecto  of  corrective  actions  taken  to 
isolate  and  treat  disease  or  signs  of 
disease  may  complicate  interpretation  of 
test  results,  so  mi^t  the  effecto  of  the 
disease  itself.  This  requirement  for  field 
studies  is  not  inconsistent  widi  ita 
Inclusion  far  laboratory,  La.  toxicology, 
studies. 

IIL  Cmnment  Markings  which  identify 
animals  todividnally.  radier  dian  the 
group  as  required  \xf  %  792J0(d).  are 
needed  to  many  studies  with  warm 
blooded  vertebrates  to  pens,  or  to  the 
field.  For  example,  preoDdal  jronng  ci 
avian  qwdes  sboold  be  meiked 
individually. 

Response:  ^ledfic  criteria  for 
maridng  of  individuals  to  meet  study 
requirraiento  shonhl  be  addressed 
separately  to  the  protoc<ri  of  the  study. 
The  requirement  to  8  7B2.90(d) 
addresses  die  need  that  test  systems  be 
adequately  identified  to  prevent 
CQnfomidfng  with  odier  test  sjfstems. 
Identificstion  of  preoodal  birds,  for 
example,  may  be  oodiiied  to  the  stndy 
protocoL 

Iv.  Commait  the  propoeed 
multispedes  hooatog  ander 
8  782J0(e)(l)  is  redundant  to  propoeed 
8  7aL4a(aXl)  and  is  taoonsistent  widi 
EPA's  dedie  to  streamliiie  OJ* 
standards. 


iZetjpanae;  EPA  disagrees  wMh  Ae . 
Gflndudea  that  these  ppwrWens  ans;  ■  -- 
redundant  WUle  1 7U4a(eKl)  atotet 
diet  die  fadUties  skafl  be  sufident  to 
allow  proper  aeparatlea  of  ^edea.     . 
8  792JD(eXl)  rrfere  epedflca^  te^test 
system  care  withto  the  fscufties. 

V.  CommentThe  requiremeut  to 
8  792J0({)  for  acdimatization  of  planto 
and  animals  should  be  deleted  sinoe  it 
is  not  defined  and  promotes  confkision. 
Animal  toxicology  testa  would  be 
subjed  to  isolation  and  separately  to 
acclimatization.  Organisms  to 
environmental  stodies  wHl  have  been 
isolated  with  their  healdi  states  being 
evaluated  per  8  792.90(b)  and 
acclimatization  would  have  already 
been  performed  as  part  of  the  process. 
This  part  should  be  amended  to  Indicate 
that  test  organisms  should  be 
acclimatized  to  aD  experimental 
conditions  except  the  test  substance. 

Response:  IPA.  believes  that  the  term 
acclimatization  has  common  meaning 
that  is  dear  in  the  context  of  lU  usage  to 
the  rule.  Acdimatization  implies 
accustoming  to  e^qierimental  Le. 
environmental  conditions  other  than  the 
actual  introduction  of  the  effed  (e.g.  test 
substance)  to  be  measured  to  the 
ejqierlment  If  acclimatization  is 
achieved  during  the  process  of  isolation 
then  it  should  be  so  stated  to  the 
protocol  and  does  not  require  additional 
technical  effort 

In  addition,  the  term  "organisms"  to 
8  792J0(j)  has  been  chao^  to 
"systems."  litis  change  is  consistent 
with  the  totended  expansioa  of  GLP 
standards  and  was  an  inadvertent 
mnission  to  the  proposed  rule. 

R  Test,  Control,  and  Reference 
Substances 

1.  Test,  control,  and  reference 
substance  charactarisation—  L 
Comment  The  term  "purity"  should  be 
expanded  to  indude  rifiocbenucal 
parity  since  fnrdiar  definition  is  needed 
to  encwnpass  metaboHsm/ 
environmental  late  studies  conducted 
with  radioective  materials. 

Re^Ktose:  Radiocliemfcal  parity  is 
covered  under  "other  cheraderiattos 
which  approprtataly  define  the  test 
control  or  reference  sobstenoe."  It  is  not 
nocesssry  to  specifically  list  tfaia 
characteriatic. 

U.  Commeat  What  level  of  analyaia 
ouusUtotee  "appnipdato" 
chaiactetiiatlonT  hi  qaality  eontrol 
batch  analysis  seffifiant?  Is  it  i 
to  fully  Aarecterigs  tadnio  ~ 
to  0.1  peroentT 

AetponaarThe  datafla  ofwfaot 
"approprlot^T  defines  tlM  test 
substance  is  a  guiddine  or  protocel 
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issue  that  cannot  be  raeciflwl  In  a 
generic  document  sudi  as  GU* 
standards.  The  appropriate  level  of 
cfaaracterixation  is  lai)gely  depnodent  on 
the  nature  and  purpose  of  the  study. 

liL  Coauneat  The  characterization 
requirement  is  iiuppropriate  since  it 
conflicts  with  management 
responsibilities,  is  costty  and  adds 
unnecessary  delays  to  ttie  development 
process.  It  removes  a  necessary  option 
of  planning  by  objectives  that 
responsible  business  management  must 
retain.  Delays  and  rescfaeduUng,  wfaidi 
may  result  if  inadequate  work  is 
pennitted  by  management,  are  real 
consequences  that  must  be  accepted  by 
management  and  management  must 
decide  whether  or  not  to  risk  beginning 
an  expeiiment  prior  to  doing 
characterization  studies.  Since  the 
ultimate  validity  of  a  study  wUl  require 
that  such  data  be  obtained  before  the 
study  is  completed  and  as  long  Ss  the 
sponsor  can  denumstrate  that  a  study 
was  conducted  with  authentic  material, 
it  is  irrelevant  when  the  characterization 
is  completed  This  proposal  is  not  in 
concert  with  FDA  GLPs.  Many  times 
prospective  products  fail  to  reach  the 
maricelplace  due  to  unusual  or 
insurmountable  problems.  Therefore, 
eliminating  the  need  for  characterization 
of  product  will  reduce  the  costs  of  these 
products  that  fall  out  of  the 
developmental  process. 

Response:  Characterization  is 
necessary  to  ensure  integrity  of  studies. 
It  is  also  necessary  for  EPA  to  have 
characterization  data  avaUable  for 
inspectional  purposes  during  ongoing 
studies,  and  thus  to  have  this 
information  complete  at  &e  beginning  of 
the  study.  Without  characterization,  it  is 
not  possible  to  know  whether  test, 
control  or  reference  substances  bom 
different  batches  that  are  used  in  a 
single  study  are  in  fact  identical. 
Adequate  testing  for  characterization 
nomuUy  occurs  during  the  syntl^sis  or 
production  of  test,  control  and  reference 
substances,  and  thus  should  already  be 
available  before  ttie  test  b^bu. 
Consequently,  having  diaracterlzation 
data  available  should  not  inqwee  an 
additional  burden  in  most  cases. 

EPA  does  ayee,  however,  that 
stability  testing  shouhi  be  allowed  to  be 
performed  cancurrenthr  with  die  study, 
to  prevent  unreasonable  delajw.  The 
sponsor  will  bear  the  burden  of  a 
repeated  test  in  ttie  case  dut  concurrent 
stability  testing  suggests  that  the  stw^ 
is  not  vdkL  For  that  reason.  EPA  is 
revising  \  7W.106(b)  to  aUow  for 
coBcomitaitf  delacmhiatfon  of  stability. 

iv.GoaiBMntr  The  last  sentence  of  . 
i  7az.106(a).  rdating  tomethods  and 
fsbrication  should  be  deleted  since 


these  may  contain  cqpfidential  business 
information  (CBI). 

Respoase:  This  is  not  a  new 
requirement  and  has  not  posed  any 
problems.  Inspectors  are  cleared  to 
handle  CBI  material;  any  sensitive 
information  can  be  declared  CBI  and 
treated  as  sucL 

V.  Comment  Many  of  the  tests  coming 
under  the  Bc<q>e  of  tfap  proposed  CLP 
standards  are  in  themselves  stability 
studies.  The  proposal  places  industry  in 
the  quandary  of  conducting  stability 
studies  prior  to  a  stability  study. 

Response:  The  performance  tests  cited 
cannot  be  considered  to  be  stability 
tests  under  the  GLP  Standards.  In  tibe 
context  described  above,  the  persistence 
of  the  substance  in  the  environment  is  a 
separately  measured  parameter. 
However,  when  performing  such  tests,  it 
is  still  important  to  know  the  stability  of 
the  substance  to  ensure  that  the 
measured  effect  was  due  to  the  effect  of 
the  test  system. 

vi.  Comment  Would  it  be  acceptable 
to  EPA  if  the  stability  knowledge  is 
based  on  the  extrapolation  of  the  results 
of  a  short-term  stability  study  under 
extreme  conditions  oarried  out  before 
the  experimental  starting  date? 

Response:  Such  an  accelerated  study 
would  not  demonstrate  stability  under 
test  conditions,  and  could  not  be  part  of 
the  concurrent  stabiHty  testing  in 
conjunction  with  a  larger  study.  It  would 
be  a  separate  study  with  its  own 
protocol 

viL  Comment  The  proposed  rule  does 
not  address  whether  quality  control 
activities  fall  under  iie  GLP  standards. 

Response:  Not  all  quality  control 
activities  are  GLP  issues.  Quality  control 
work  that  is  Lateral  to  the  laboratory 
performing  the  study  would  be  under 
GLP  standards,  but  not  that  performed 
during  manufacturing.  Studies,  as 
defined  in  this  part,  are  subject  to  GU* 
standards  only  when  required  to  be 
submitted  to  fulfill  data  requirements. 

viil.  Comment  The  part  related  to 
"storage  container  assignment  for  the 
duration  of  a  study"  in  S  792.105(c) 
would  be  unrealistic  few  field  studies, 
especially  where  storage  containers  may 
be  large  tanks,  or  delivery  systems 
which  are  possibly  not  even  owned  by 
the  sponsor  or  testing  facility. 

Response:  The  detveiy  systems  aiui 
tanks  tfiat  are  part  of  deUvery  systems 
are  not  "storage  containers."  Test, 
control  and  referenee  substances  will 
however,  be  stored  Wfora  use  in  some 
container  that  is  unique  to  that 
substance  during  the  test  This  may  he 
the  container  that  the  substance  .ctnnes 
in  or  that  is  assigned  to  it  by  the  testing 
fadUty. 


ix.  Comment  Liquids  from  large 
containers  are  often  plaoed  into  smaller 
containers  for  use  during  the  study. 
Consolidation  of  the  test  substance  into 
smaller  containers  as  ftf  supply  is 
depleted  should  be  allowed.  These 
containers  need  not  be  retained  after 
they  are  empty,  since  their  retention 
does  not  enhance  the  quality  or  Inte^ty 
of  the  data  collected. 

Response-  EPA  disagrees  with,  the 
suggestion.  The  retention  of  containers 
is  necessary  to  ensure  the  integrity  of 
the  study.  This  includes  evapty 
containers,  w^ch  must  l«  kept  to  verify 
the  disposition  of  the  test,  control  and 
reference  substance.  Di^xwal  of 
containen  adversely  arocts 
accountability.  This  provision  of  the  rule 
is  not  changed  from  the  1983  nde,  but 
was  commented  on  by  the  public 
because  it  may  affect  types  of  studies, 
such  as  field  studies,  that  will  now  fall 
under  the  provisions  of  ttie  rule  as  a 
result  of  these  amendments. 

x.  Comment  How  are  "studies  of 
more  than  4  weeks  duration"  specified 
in  S  792.105(d)  defined?  They  should  be 
defined  as  studies  having  ^'^  "in-lifie 
phase"  of  more  than  4  weeks. 

Response:  The  term  "4  weeks 
duration"  is  meant  to  apply  to  the 
experimental  start  and  experimental 
termination  dates.  Hie  suggestion  of 
using  the  term  "in-life  phase"  is  not 
accepted  since  this  introduces  new 
terndnology  that  is  not  adequately 
defined.  The  term  "4  weeks 
e;q>erimental  duration"  replaces  "4 
weeks  duration"  in  S  79tl05(d)  to 
clarify  that  the  study  inUation  and 
study  completion  dates  are  not  implied 

xL  Comment  Knowledge  of  stability 
makes  sense  for  long-telm,  but  not 
short-term  studies  because  if  stability  is 
suspect  then  doses  are  made  up  each 
day  and  given  or  mrayad  immediately. 
Adequate  knowlec^^  of  stability  may 
exist  oom  chemica^infonnation  about 
the  test  substance. 

Response:  If  a  substance  is  known  to 
be  stable  for  a  few  daysk  then  its 
stability  is  known  in  terms  of  the  test 
requirraoents.  If  the  stability  is  not 
known  then  it  must  be  determined  even 
for  short  studies.  Storey  stability  needs 
to  be  known  even  if  tibe  material  is  used 
"immediately".  If  enousli  information  is 
known  about  ttie  matertel  to  support  its 
stability  from  other  testing  then  its 
stability  is  known  and  die  requirement 
is  met  However,  Iheoreittcal  staUlity  is 
not  considered  to  be  adequate.  The 
method  used  to  conqiensate  for  poor 
stability,  sudi  as  daily  mixing  or 
immediate  abdication.  Is  a  tadinical 
issue  that  cannot  be  specifically 
prescribed  in  GLP  standards. 
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2.  Test,  control,  andrefwrnce 
substance  handIing^-CeaiafietitUii» 
test  control  or  reference  substance  Is 
inherentfy  linsteble,  it  mey  not  be 
possible  to  "preclude 
deterioration  *  *  *".  Tlierefore.  the 
regulation  should  allow  tat  p^odic 
evaluation  of  ttie  purity  &[  Ae  test 
substance  during  a  study  to  assure  its 
integrity  and  replace  it  when  shown  to 
be  warranted. 

Response:  The  intent  is  to  prevent 
deterioration  due  to  handling.  Periodic 
testing  is  allowed  under  1 792.105(b)  as 
changed  in  the  final  rule. 

3.  Mixtures  of  substances  with 
carriers — L  Comment  Does  1 792.113 
require  determination  of  uniformity, 
stability,  and  solubility  during  field 
residue  studies?  If  so,  does  it  require 
analyses  for  each  tank  preparation?  TUs 
requirement  would  impose  a  large 
burden  on  testing  facilities  performing 
these  types  of  stiufies. 

Response:  The  purpose  of  this  section 
is  to  assure  that  the  methodology  used 
to  prepare  the  mixture  is  valid  Once  the 
methodology  has  been  proven  for  a 
particular  mixture,  it  need  not  be 
reconfirmed  each  time  that  mixture  is 
prepared.  For  field  trials,  there  will 
likely  already  be  data  submitted  to  EPA 
that  support  the  uniformity,  stability  and 
solulUlity  of  a  substance  in  the  carrier 
when  prepared  by  appropriate 
methodology.  La.  according  to  the 
proposed  use  or  label  In  such  cases  it 
should  not  be  necessary  to  test  each 
batch  that  is  prepared  for  field 
application.  However,  field  trials  do 
remain  subject  to  the  requirements  of 
this  section.  Where  available  data  are 
inadequate  to  support  uniformity, 
stability,  and  solubility  in  a  particular 
case,  then  it  is  necessary  for  &e  data  to 
be  generated  under  this  section.  Also, 
there  may  be  protocol  stipulations 
applicable  to  a  particular  study  that 
require  tank  mixture  analyses  in 
addition  to  any  provisions  of  this 
section. 

ii.  Comment  The  range  of 
environmental  conditions  encountered 
in  field  trials  are  great  and  would 
require  extensive  evaluations  of 
stability  and  solubility  under  numerous 
environmental  conditions.  This  amount 
of  data  could  not  be  evaluated  prior  to 
study  initiation. 

Response:  Section  792.113(a)(2)  states 
thatthedetermfaiation(s)dianbe"*  *  * 
under  die  mvfronmental  conditions 
specified  in  the  protocol  and  as  required 
by  the  conditions  of  tibe  test"  All 
possible  environmental  conditions  do 
not  have  to  be  anticipated  and  tested 
unless  required  in  die  protocol 

iii.  Comment  Short-term  toxicity  and 
field  residue  studies  should  be  exempted 


from  this  section  Sfaice  su|^Iementary 
analyses  are  performed  for  ether  studies 
with  the  same  test  substance.  The 
analytical  cost  oouM  equal  or  exMed 
the  cost  of  the  remainder  of  the  shnt- 
term  study. 

Response:  the  GLP  standards  do  not 
require  characterization  for  eadi  study. 
The  diaracterizatton  is  required  for  eadi 
test  control  and  reference  substance. 
The  same  substance  may  need  to  be 
characterized  onfy  mice,  even  if  used  on 
multiple  studies. 

iv.  Comment  The  requirement  for 
stability  and  solubility  should  allow 
flexibility  for  the  sponsor  to  make  the 
determination  either  before,  during,  or 
after  the  study.  When  to  determine  the 
stability  is  a  business  decision  based  on 
knowledge  of  the  risk  of  having  to 
repeat  a  study,  if  the  stability  data 
natively  impacts  the  integrity  of  the 
study. 

Response'  EPA  underatands  that 
requiring  stability  testing  to  be 
completed  prior  to  a  study  may 
introduce  unreasonable  delays.  In 
harmony  with  the  modification  of 
S  792.105(b)  to  allow  concurrent  stability 
testing  of  test  control  and  reference 
substances,  i  792.113(a)(2)  is  changed  to 
allow  stability  testing  of  mixtures  to  be 
performed  concomitantfy  with  the  study. 
This  allows  flexibility  and  is*  consistent 
with  FDA's  GLP  regulations. 

V.  Comment  In  the  very  early  stage  of 
a  compound's  development  there  is  a 
need  for  basic  acute  toxicity  tests. 
However,  there  are  no  analytical 
methods  and  calibrated  reference 
standards  available  to  test  the  stability 
of  the  test  substance  in  the  carrier 
according  to  GIJ>  standards.  An 
estimate  of  the  stability  of  die 
compound  in  an  inert  carrier  like  starch, 
oil  or  polyethylene  glycol  is  possible 
and  should  be  sufficient  as  a 
preliminary  approach.  The  stability  test 
will  be  carried  out  as  early  as  the 
analytical  methods  are  available. 

Response:  If  a  carrier  is  used  the 
mixture  with  the  carrier  must  go  through 
the  same  test  le.  stability,  solubility, 
etc.  Instability  of  the  mixture  in  a 
specific  carrier  is  important  since  it  may 
affect  die  apparent  effects  of  the  test 
substance. 

vi.  Comment  The  assurances  called 
for  in  f  792.113(c)  are  not  well  defined. 
How  would  the  addition  of  the  vehicle 
used  to  facilitate  mixing  of  the  test 
substance  with  the  carrier  to  the  control 
system  affect  this  requirement?  If  the 
vehicle  is  identically  mixed  in  control  is 
there  a  need  to  show  nonfaiterf erenceT 

■Response:  Any  vehicle  used  to 
facilitate  mixing  must  be  riiown  not  to 
interfere  with  the  study.  This  includes  a 


vehicle  control  to  determine  intaractioo 
effect 

G.  Protocol  for  and  Conduct  of  a  Study 

1.  nvtocol— General— i.  Comment 
Section  791120(a)  (5),  (7),  (10),  and  (11) 
should  not  apply  to  ixoduct  chemistry 
experiments. 

Response:  The  term  "test  system"  is 
rede&ied  to  include  any  physical 
matrix,  which  may  thus  be  applicaMe  to 
product  chemistry  studies.  However, 
note  that  a  study  dedgned  solefy  for  the 
determination  <k  cert^  chemical  or 
physical  diaracteristics  of  a  test 
substance  are  exonpted  from 
i  792.ia0(a)  (5),  (7),  (10).  and  (11)  as 
described  in  1 792.135. 

In  additioa  the  word  "or  {vior  to 
"frequency"  should  be  "and".  This  was 
a  typographical  error  noticed  by  one 
commenter  and  has  been  corrected  in 
the  final  rule. 

ii.  Comment  Guidance  is  needed  in 
the  final  preamble  for  jHesenting 
addresses,  as  required  by       . 
8  792.120(a)(3),  of  field  and 
environmental  locations  used  to  conduct 
tests. 

Response:  The  address  of  the  testing 
facility  is  the  address  of  the  "person" 
(i.e.  organizational  unit  or  subunit)  who 
actually  conducts  the  study.  Even  if  this 
organizational  unit  includes  parts 
situated  in  different  locations  it  may  still 
be  considered  to  have  one  address.  The 
address  should  be  a  pennanent  address 
and  would  probably  be  synonymous 
with  the  address  of  the  study  director 
and/or  testing  facility's  management 

iii.  Comment  "Address  of  sponsor" 
should  be  removed  from  this  part  to 
maintain  consistency  with  FDA  GLP 
regulations. 

Response:  EPA  maintains  that  the 
address  of  the  sponsor  is  essential  to  its 
inspectional  process,  which  diffen  from 
tiiatofFDA 

iv.  Comment  The  requirement  in 
S  792.120(a)(4)  to  state  the  proposed 
experimental  start  and  termination 
dates  poses  proUems  for  field  studies 
where  tiiese  dates  cannot  be  predicted 
with  certainty.  Would  this  result  in 
protocol  deviations  whenever  these 
dates  are  not  exactiy  met? 

Response:  The  requirement  to 
document  die  propped  experimental 
start  and  terndnaticm  date  in  the 
protocol  does  not  suggest  that  a  protocol 
deviation  occun  when  the  date  is  not 
met  The  term  "proposed"  signifies  diet 
this  date  is  estimated  However,  gross ' 
deviation  from  the  proposed  date  may 
be  a  violation  of  the  protocol  if  there 
are  date-critical  aspects  ef  the  study 
that  are  identified  as  suck 
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▼.  CmrunerrtrSectim  79Z.iao(a)(5)ls 
inappropriate  because:  (a)  Justification 
should  be  required  only  when  more  than 
one  test  system  can  be  used  in  a  study; 
(b)  where  standard  test  systems  are 
used,  iastffkation  should  not  be 
required;  (c)  fostification  should  only  be 
required  for  those  that  deviate  from,  or 
fall  outside  the  teat  standards;  (d)  libit 
requirement  does  not  promote  hsvmony 
between  the  EPA  and  FDA  GLPs. 

ResptmsK  Enviroamental  studies  are 
more  dhreree  than  health  effects  testing 
and  are  subject  to  details  relevant  to 
test  system  design  that  are  more 
chemically  dependent  than  is  the  case  in 
health  effects  studies.  Furthermore. 
{  792.120(a)(5)  is  not  seen  to  impose  a 
burden  in  the  cases  described  in  this 
comment  In  the  case  where  only  one 
test  system  can  be  used,  that  is  a 
justification  that  should  be  stated.  If  a 
standard  test  system  is  used  because  it 
is  the  referenced  system  in  EPA  or 
Organization  for  Economic  Cooperation 
and  Development  (OECD)  guidelines, 
then  citing  Ihe  use  of  such  guidelines  ia 
sufficient  iustification.  Thus,  detailed 
discussions  are  required  only  in  the 
relatively  few  cases  where  the  study 
design  requires  deviation  or  special 
choices  to  be  made  in  selection  of  the 
test  system. 

vi.  Comment  EPA  should  add  "range" 
to  t  792.120(aKe)  so  H  reads 
"•  •  *  body  wei^t  range."  since 
witfiout  specifying  range,  the  protocol 
requirement  coold  be  misinterpreted  to 
mean  that  all  faidividual  body  weij^its  of 
the  test  system  should  be  included  This 
would  not  be  possible  since  exact 
weight*  of  test  systems  would  not  be 
known  when  the  protocol  is  prepared. 

Respoaae:  EPA  did  not  intend  to  make 
a  change  here  and  retains  the  term 
"body  weight  range"  as  used  in  the  1963 
rule. 

viL  Conunent-  Secticm  79Z.120(aKlO) 
should  be  modified  to  read  "*  *  *  route 
of  administration  and/or 
exposure  *  *  *"  to  encompass  other 
types  of  iwotocols. 

Response:  EPA  disagrees  with  the 
suggestion  since  the  experimenter 
controls  administration  but  does  not 
have  control  of  the  route  of  exposure. 
Administration  routes  cover  the 
potential  of  all  exposure  routes  and 
hence  is  a  more  general,  all-inclusive 
term. 

viii.  Comment  Section  792.120(a](l0) 
should  be  reworded  so  that  it  reads: 
"The  route  or  method  of  admhiistration/ 
application  and  the  reason  for  choice,  if 
appropriate." 

Response:  EPA  disagrees  with  the 
suggestion.  The  route  of  administration 
is  not  die  same  concept  as  method  of 
application  or  administration.  It  would 


not  be  apprtipriate  to  Introdnce 
statements  concerning  methodology  into 
this  section. 

2.  Physical  and  chemical 
characterization  studies — i.  Comment 
Section  792.135  is  confusing  and  needs 
to  be  read  several  times  in  order  to 
understand  it.  EPA  should  clarify  its 
intent  by  specifying  those  studies  to  be 
conducted  under  GLP  standards,  and  by 
removing  the  double  negatives  currently 
presented  in  5  792.135  (a)  and  (b). 

Response:  EPA  agrees  with  the 
comment.  The  section  is  changed  to 
eliminate  the  double  negative  and 
reworded  for  clarity  while  retaining  the 
intent  of  the  proposed  changes. 

ii.  Comment  Should  exemptions  also 
apply  to  "assembly  line"  biological 
studies,  such  as  &e  Ames  test,  acute 
lethality,  eye  irritation,  etc.? 

Response:  EPA  does  not  intend  to 
expand  exemptions  to  biological  tests 
previously  covered  by  GLP  standards, 
even  where  they  are  repetitive  in  nature. 
Section  792.135  applies  only  to  physical 
and  chemical  characterization  studies 
and  is  intended  to  ease  the  burden  on 
many  studies  that  will  now  come  under 
GLP  standards. 

iii.  Comment  The  concept  of  what 
constitutes  a  study  is  blurred  by  this 
section.  Partial  deletion  of  protocol 
requirements  implies  that  a  protocol  is 
stiU  required  for  these  "exempted 
measurements." 

Response:  EPA  intends  that  a  protocol 
still  be  required  for  the  partially 
exempted  studies.  Some,  but  not  aU,  of 
the  full  protocol  requirements  are 
eliminated. 

iv.  Comment  Areaa  for  receipt  and 
storage  of  test  snbstatces  have  been 
deleted  in  §  792.47(a)^).  but 
corresponding  SOP»  are  still  required  by 
§  792.81(b)(3). 

Response:  EPA  maintains  that  SOPs 
for  test,  control,  and  reference  substance 
handling  are  still  important,  if  not  more 
important,  when  facilities  for  their 
handling  are  not  specified. 

V.  Comment  Stability  is  to  be  known 
under  conditions  of  the  test  under 
S  792.105(e),  but  the  requirement  to 
report  that  information  is  deleted  in 
S  792.185(a)(5).  and  the  requirement  to 
determine  stability  is  removed  by 
deleting  {  792.105(b). 

Response:  EPA  agrees,  but  there  is  no 
contradiction.  The  requirements  for 
determination  and  reporting  of  stability 
are  relaxed  althou^  itabilify  still  needs 
to  be  known. 

vi.  Comment  K  protocol  is  required 
even  though  certain  specific  elements 
have  been  deleted  (S  792.1290(a)  (5) 
through  (121  and  (15)),  but  the 
requirement  for  the  qeality  assurance 


unit  to  retain  the  protocol'  is  deleted 
(§  792.195(d)). 

Response:  EPA  agrees  Ifiat  this  is  true. 
The  QAU  recOrd-keeping  requirements 
are  relaxed  although  the  protocol  stiQ 
needs  to  be  written. 

vii.  Comment  A  quality  assurance 
unit  is  required  by  S  792.35(a),  but  by 
deleting  9  792.31(c]  mana|ement  will  not 
have  to  assure  the  existence  of  a  QAU. 

Response:  EPA  eliminated  S  792.31(c) 
since  it  requires  management  to  "assure 
that  there  is  a  quality  assurance  imit  as 
described  in  §  792.35."  This  would  have 
contradicted  the  exclusion  of  certain 
portions  of  S  792.35  as  specified  (i.e.. 
9  792.35  (b)  and  (c)).  That  which  is  not 
excluded  under  9  792.35  must  con^tly 
with  9  7g2.35(a). 

viii.  Comment  A  study  director  is 
required  according  to  99  792.12  and 
792.33.  but  does  not  have  to  be  shown  in 
the  final  report  by  deletion  of 
9  792.185(a)(10). 

Response:  The  study  director  is  still 
required  to  sign  the  compliance 
statement  submitted  with  the  final 
report  as  required  in  9  79t.l2  and  is  thus 
required  to  be  named  in  the  final  report. 
A  number  of  individuals  are  listed  in 
9  792.185(a)(10)  in  addition  to  the  study 
director.  This  section  wai  exempted  to 
reduce  reporting  requiren^ents. 

ix.  Comment  Studies  designed  to 
determine  octanol  water  partition 
coefficient,  volatility,  and  environmental 
persistence  (biodegradation. 
phqtodegradation.  or  chemical 
degradation  studies)  should  exclude 
99  792.43  (aHl)  through  (o)  and  (f) 
throi^  (h).  782.45.  792.erL(b)  (1),  (2).  (6). 
(7),  and  (9).  and  792.90.  Only  die 
physical  and  chemical  properties  that 
are  used  to  predict  the  environmental 
fate  of  a  test  substance  skould  be 
developed  in  compliance  with  these 
regulations.  Those  properties  which  are 
not  ciearly  used  for  this  purpose  should 
be  excluded. 

Response:  EPA  does  not  agree  that  the 
listed  sections  are  irrelevant  in  their 
entirety  to  the  hsted  studies.  Those 
portions  of  the  sections  which  are 
plainly  not  applicable  to  these  studies 
(e.g.,  animal  care  facilities)  do  not  place 
any  burden  on  these  studies. 

X.  Comment  The  removal  of  physical 
and  chemical  characterization  from  the 
responsibilities  of  the  QAU  should  not 
be  accepted  because  it  presents  a  major 
problem  for  the  QAU  personnel.  The 
QAU  should  be  responsible  for  every 
study  within  the  laboratory  with  no 
exception. 

Response:  EPA  disagrees  with  the 
conclusion  that  the  OAU  has  no 
responsibilities  in  physical  and  chemical 
characterization  studies.  The  exdusions 
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reduce  the  responsibilities  of  the  QAU, 
i.e..  master  schedule  requirements,  etc 
but  do  not  eliminate  them. 

xi.  Comment  The  QAU  should  be 
responsible  for  looking  at  the  functional 
components  of  the  laboratory  (e.g..  all 
melting  pomts.  all  GC/MS  analyses, 
etc.)  rather  than  focusing  on  a  particular 
study,  such  as  with  toxicology  studies. 

Response:  EPA  agrees  and  is 
modifying  the  inspectional  requirements 
of  the  QAU  under  9  792.35.  TUs  diange 
specifies  that  the  QAU  conduct 
inspections  and  maintain  records  that 
are  appropriate  to  particular  studies. 
This  gives  latitude  to  the  QAU  with 
respect  to  how  the  information  is 
gathered;  i.e..  as  part  of  the  standard 
review  procedures  of  the  laboratory,  or 
as  needed  for  the  test  This  change 
should  reduce  burden  in  cases  where  it 
is  appropriate  to  maintain  central 
records  regarding  functional 
components  that  affect  several  studies 
rather  than  requiring  such  records  to  be 
maintained  separately. 

H.  Records  and  Reports 

1.  Storage  and  retrieval  of  records  and 
data— A.  Comment  The  phrase  "beyond 
qualify  assurance"  in  9  792.190(a)  needs 
clarification  since  it  could  be 
ambiguously  mterpreted.  Does  it  mean 
the  date  of  the  final  approved  report? 
Does  it  mean  beyond  initial  evaluation 
of  the  specimens,  since  that  was  the 
statement  used  in  the  corresponding 
preamble  section? 

Response:  EPA  intends  that  the 
specimens  be  retained  until  QAU 
assures  that  their  discarding  does  not 
negatively  impact  the  integrity  of  the 
study.  The  wording  is  being  changed  to 
"after  quality  assurance  verification"  to 
clarify  this  intent. 

ii.  Comment  Tissues  and  animal  feeds 
collected  from  non-toxicology  studies 
should  also  be  discarded  after  qualify 
assurance  verification.  If  EPA  does  not 
intend  for  animal  tissues  to  be  retained 
from  residue  studies  then  "animal"  not 
appearing  after  "plants"  is  an  oversight. 

Response:  EPA  did  not  include  the 
term  "animal"  in  the  list  since  it  would 
potentially  include  tissues  and  feeds 
from  toxicology  studies  which  must  be 
kept  under  the  GLP  standards.  The 
suggested  wording  would  not  provide 
sufficient  breadth  to  cover  non-residue 
samples.  Therefore  EPA  will  require  that 
all  animal  tissue  samples,  even  from 
non-toxicology  studies,  be  included  in 
this  section. 

iii.  Comment  Retention  time  for  *  re- 
labelled specimens  needs  to  be 
addressed  since  a  facilities  license  limit 
could  be  exceeded  for  storing 
radioactive  material. 


Response:  He  problem  of  licensing 
requirements  is  a  facilify  responsibilify 
under  GLP  standards.  EPA  does  not 
agree  that  special  consideration  be 
^ven  to  sample  storage  based  on  this 
reasoning. 

2.  Retention  of  records — i.  Comment 
The  appropriate  endpoint  for  specimen 
retention  in  9  792.195  should  be  based 
on  the  integrify  of  the  specimens  and 
use  by  the  study  director,  or  other 
technical  personnel,  not  based  on  when 
QAU  personnel  may  perform  a  review. 

Response:  Quality  assurance 
evaluation  is  needed  to  assure  that  the 
integrify  of  the  data  is  not  compromised 
by  the  decision  not  to  retain  specimens. 
For  consistency.  EPA  is  changing  the 
wording  of  9  792.195(c)  to  concur  with 
the  wording  of  9  792.190(a). 

ii.  Comment  EPA  should  explicitly 
state  in  9  792.195(i)  that  when  exact 
copies  are  substituted  for  original  source 
as  raw  data,  then  the  original  may  be 
discarded.  In  the  past  EPA  inspectors 
have  required  retention  of  original  data 
sources  even  if  exact  copies  existed. 
The  burden  imposed  by  some  EPA 
auditors,  that  each  copy  tnust  be  signed 
and  dated,  is  unrecdistic.  Verification  of 
"batches"  of  reproduction  copies  is  just 
as  meaningful  and  would  eliminate  most 
of  the  unnecessary  burden  on  personnel 
and  time  resources. 

Response:  Specific  wording  advising 
the  discarding  of  raw  data  after  copying 
is  not  necessary  or  useful.  "True  copies" 
will  be  acceptable  as  raw  data  by  EPA 
inspectora  under  9  792.190.  Signing  and 
dating  each  copy  may  be  impractical 
and  an  acceptable  alternative  method 
may  be  devised  and  incorporated  into 
standard  operating  procedures  to  ensure 
the  integrity  of  the  copies.  Laboratories 
are  cautioned  that  discarding  originals 
places  additional  burden  on  verification 
of  the  authenticify  of  the  copies. 

DL  Regulatory  Requimnents 

A.  Executive  Order  12291 

Under  Executive  Order  12291.  EPA  is 
required  to  judge  whether  a  rule  is  a 
"major"  one  and  is  therefore  subject  to 
the  requirement  of  a  Regulatory  bnpact 
Analysis.  EPA  has  determined  that 
these  amendments  of  the  TSCA  Good 
Laboratory  Practice  standards  do  not 
constitute  a  major  rule  because  they  do 
not  meet  any  of  the  criteria  set  forth  and 
defined  in  section  1(b)  of  the  Order. 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  as  required  by  Executive  Order 
12281.  Any  comments  from  OMB  to  EPA 
and  any  EPA  response  to  those 
comments  are  available  for  public 
inspection  at  Information  Policy  Branch, 
PM-223.  U.S.  Environmental  Protection 


Agency,  401 M  St.  SW..  Washington.  DC 
20460;  and  at  the  Office  of  Manoieaient 
and  Budget.  Washington,  DC  20603.  with 
OMB  requests  marked  "Attention:  Desk 
Officer  for  EPA." 

B.  Regulatory  Flexibility  Ad 

Under  the  Regulatory  Flexibilify  Act,  5 
U.S.C  601.  et  seq..  EPA  is  certifying  that 
these  amendments  to  the  Good 
Laboratory  Practice  standards  will  not 
have  a  significant  impact  on  small 
businesses.  Further,  tiie  revisions  to  the 
TSCA  GLP  standards  which  reflect  the 
FDA  GLP  revisions  primarily  provide 
relief  from  the  original  GLP  standards 
(ICF 1987).  Therefore,  these  amenchnents 
to  the  TSCA  GLP  standards  are  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  smaU 
businesses  since  littie  or  no  economic 
impact  is  expected  from  the  changes 
overall. 

List  of  Subjects  in  40  CFR  Part  798 

Chemicals.  Environmental  protection. 
Good  laboratory  practices.  Hazardous 
materials.  Laboratories.  Recordkeeping 
and  reporting  requirements. 

Dated:  July  27, 1989. 
VraiiaraiCRellly. 

Administrator. 

Therefore.  40  CFR  part  792  is  revised 
to  read  as  follows: 

PART  792-GOOD  LABORATORY 
PRACTICE  STANDARDS 

Subpart  A— Geneni  Provisions 

Sec. 

792.1    Scope. 

792.3    Definitioiu. 

792.10    Applicability  to  studies  performed 
under  grants  and  contracts. 

792.12    Statement  of  compliance  or  non- 
compliance. 

792.15    Inspection  of  a  testing  facility. 

792.17    Effects  of  non-compliance. 

Subpart  B— Organisation  and  Panaaiid 

792^9  Personnel 

792.31  Testing  facility  management 

792J3  Study  director. 

792.35  QuaUty  assurance  unit 

Subpart  G-FadUtias 

792.41  General. 

792.43  Teat  system  care  facilities. 

792.45  Test  system  supply  facilities. 

792.47  Facilities  for  handling  test  control, 

and  reference  substances. 

792.49  Laboratory  operation  areai. 

792.51  Specimen  and  data  storage  facilities. 

Subpart  D— Equipment 
792.61    Equipment  design. 
792.63    Maintenance  and  calibration  of 
equipment 

Subpart  E— Tacdag  Facilities  Opantiaa 
792.61    Standard  operating  procedures. 
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Sec. 
TKJa 


•odottirtMliyMM 


792.105   Test,  control  and  reference 

■ubetanoe  ckanctariutlofe. 
782.107    Test  control  and  reference 


TSeJlS    MixtHeeafMbttaiicMwtdi 

carrier*. 


&*^niil0C0l  nf  no  CoBdnct  of  A 


Subpuf 
Study 

7VZ.120  PratocoL 

790.130   Condactofattndy. 
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Subpart  A-OwMnd  ProvMora 


|7n.i 

(a)  This  part  pmcrihes  good 
laboratory  practices  for  ctnidactfaig 
studies  relating  to  health  effects, 
environmental  effects,  and  chemical  fate 
testing.  This  part  is  intended  to  ensura 
the  quaUty  and  integrity  at  data 
submitted  pursuant  to  testing  consent 
agreements  and  test  rules  issued  under 
section  4  of  the  Toxic  Substances 
Control  Act  (TSCA)  [Pnb.  L  94-469, 90 
Stat.  2006, 15  U.S.C.  2803  et  seq.]. 

(b)  This  part  appUes  to  any  study 
described  by  paragraph  (a)  of  this 
section  which  any  person  conducts, 
initiates,  or  supports  on  or  after 
September  18, 1980. 

(c)  It  is  EPA's  p^icy  that  all  data 
developed  under  sectiMi  5  of  TSCA  be 
in  accordance  with  provisions  of  diis 
part  If  data  are  not  developed  fai 
accordance  wfth  the  provisions  at  this 
part,  EPA  will  coasider  such  data 
insufficient  to  evaluate  the  health  and 
environmental  e&cts  of  the  chemical 
substances  unless  the  submitter 
provides  additional  information 
demonstrating  that  the  data  are  reliable 
and  adequate. 


S792.3 

As  used  in  Ms  part  the  following 
terms  shall  have  tiie  meanings  specified: 

Batch  means  a  specific  quantity  or  lot 
of  a  test,  control,  or  refierence  substance 
that  has  been  characterized  according  to 
1 7g2.l05(a). 

Carrier  means  aiqr  material  indudii^ 
but  not  ymitad  to,  feed,  water,  soti,  and 
nutrient  media,  with  which  the  test 
substance  is  combined  fat 
administration  to  a  test  system. 


Control  substanct  means  any 
chemical  substance  or  mixture,  or  any 
other  material  otiJier  than  a  test 
substance,  feed,  or  water,  that  is 
administered  to  the  test  system  in  the 
course  of  a  study  for  tfie  purpose  of 
estabUshing  a  basis  for  comparison  with 
the  test  substance  for  chemical  or 
biological  measurements. 

EPA  means  tfie  U.S.  Environmental 
Protection  Agency. 

Experimental  start  date  means  the 
first  date  die  test  siAstance  is  applied  to 
the  test  sjrstem. 

Experimental  termination  date  means 
the  last  date  on  whidi  data  are  collected 
directly  fitmi  the  study. 

FDA  means  the  U.S.  Food  and  Drag 
Administration. 

Person  inchides  an  individual, 
partnership,  corporation,  association, 
scientific  or  academic  establishment, 
government  agency,  or  organizational 
imit  thereof;  and  any  other  legal  entity. 

Quality  asaunmc»  anit  means  any 
person  or  oigenlzatkmal  riement,  except 
the  study  director,  designated  by  testing 
facility  management  to  perform  the 
duties  relating  to  qoallty  assurance  of 
the  studies. 

Raw  data  means  any  laboratay 
worksheets,  records^  memoranda,  notes, 
or  exact  copies  theivof,  ttiat  are  the 
resnlt  of  original  obaervatirais  and 
activities  of  a  study  and  are  necessary 
for  die  reconstmctiai  and  evaluation  of 
die  report  of  that  stady.  In  Hbe  event  that 
exact  transcripts  of  raw  data  have  been 
prepared  (e-g..  tapea  which  have  been 
transcribed  verbatioi.  dated,  and 
verified  accurate  by  rignature),  the 
exact  copy  or  exact  transcript  may  be 
substitatMl  for  the  original  source  as 
raw  data.  "Raw  data"  may  taichjde 
photographs,  mlcrolhn  or  microfiche 
copies,  oompater  ptfcitouts,  magnetic 
media,  inchiding  diotated  observations, 
and  recorded  data  from  automated 
instruments. 

Reference  substance  means  any 
chemical  substance  or  mixture,  ot 
analytical  standard,  or  material  other 
than  a  test  substance,  feed,  or  water, 
that  is  admioistered  to  or  used  in 
analyzing  the  test  system  in  the  course 
of  a  study  for  the  purposes  of 
establishing  a  basis  for  comparison  with 
the  test  substance  for  known  chemical 
or  biok^cal  measurements. 

Specimen  means  any  material  derived 
bom  a  test  system  for  examination  at 
analysis. 

Sponsor  means: 

(1)  A  person  who  initiates  and 
supports,  by  provision  of  finanr4wl  of 
other  resources,  a  study: 

(2)  A  person  who  submits  a  study  to 
the  EPA  in  reqionsa  to  a  TSCA  section 
4(al  test  rule  and/or  a  person  who 


submits  a  stuc^  imder  a  TSCA  section  4 
testing  consent  agreeaiant  or  a  TSCA 
section  5  rule  or  order  to  the  extent  the 
agreement,  rule  or  order  referencei  this 
part:  or 

(3)  A  testing  fisdlity,  if  it  both  initiates 
and  actually  conducts  the  study. 

Study  means  any  experiment  at  one  or 
more  test  sites,  in  whiw  a  test 
substance  is  studied  in  a  test  system 
under  laboratory  conditions  or  in  the 
environment  to  determine  or  help 
predict  its  effects,  ntetabolism, 
environmental  anid  chemical  fate, 
persistence,  or  other  characteristics  in 
humans,  other  living  organisms,  or 
media.  The  term  "stud/'  does  not 
include  basic  exploratory  studies 
carried  out  to  determine  whether  a  test 
substance  or  a  test  method  has  any 
potential  utility. 

Study  completion  dale  means  the  date 
the  final  report  is  signed  by  the  study 
director. 

Study  director  means  the  individual 
responsible  for  the  overall  conduct  of  a 
study. 

Study  initiation  date  means  the  date 
the  i»otocol  is  si^ied  by  the  study 
directM. 

Test  substance  means  a  substance  or 
mixture  administered  or  added  to  a  test 
system  in  a  study,  whicfa  substance  or 
mixture  is  used  to  develop  data  to  meet 
the  requirements  of  a  T8CA  section  4(a) 
test  rule  and/or  is  developed  onder  a 
TSCA  section  4  testing  consent 
agreement  or  section  5  tuks  or  order  to 
the  extent  the  agreement,  rule  or  order 
references  this  part. 

Test  system  means  any  animal  plant, 
microorganism,  diemical  or  pbyrical 
matrix,  mduding  but  not  lindteKl  to,  soil 
or  water,  or  components  thereof,  to 
which  the  test  control  or  reference 
substance  is  administeted  or  added  for 
study.  "Test  system"  also  inchides 
appropriate  groups  or  components  of  the 
system  not  treated  widi  the  test,  omtrol 
or  reference  substance. 

Testing  facility  means  a  person  who 
actually  conducts  a  stniy,  Le^  actually 
uses  the  test  substance  in  a  test  system. 
'Testing  facility"  encompasses  only 
those  operational  units  that  arc  beteg  or 
have  been  used  to  condnct  studies. 

TSCA  means  the  Toxic  Sobstanoes 
Control  Act  (15  U.aC  2B01  et  seq.) 

Vehicle  means  any  agent  yMdt 
facilitates  the  mixture,  dHapersion,  or 
solubilization  of  a  test  substance  with  a 
carrier. 


{792.10 

perfomwd  undsf  grants  9ad  coiMiactSa 

When  a  qionsor  or  oiier  person 
utilizes  the  services  of  a  *'^Tvlting 
laboratory,  contractor,  or  grantee  to 
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perform  all  or  a  part  of  astady  ta  sAidi 
this  part  applies,  it  shaU  notify  the 
consulting  laboratory,  '■^atrartof.  or 
grantee  that  the  service  is,  or  is  part  of. 
a  study  that  must  be  '•**iiHirtfd  in 
compliance  with  the  provisioas  of  this 
part 


S  792.12 


or  non* 


Any  person  who  submits  to  EPA  a  test 
lequiied  by  a  testing  consent  agreement 
or  a  test  rule  issued  under  section  4  of 
TSCA  shaD  inchde  in  die  submission  a 
true  and  coriwjt  statement  signed  by 
the  sponsor  and  the  study  director,  of 
one  of  the  following  types: 

(a)  A  statement  ftat  fte  study  was 
conducted  in  accordance  with  this  part 
or 

(b)  A  statement  descriUng  in  detail  aU 
differences  between  tfie  praictices  osed 
in  the  stody  and  those  lequlied  by  tfiis 
part  or 

(cj  A  statement  that  Ae  person  was 
not  a  sponsor  of  the  study,  did  not 
conduct  the  study,  and  does  not  know 
whedier  the  study  was  conducted  in 
accordance  with  this  part. 

97K.1S   taspocUonofalsslingfadily: 

(a)  A  testing  facility  shaB  penaH  an 
authorised  employee  or  doly  designated 
representative  of  EPA  or  PDA  at 
reasonable  times  and  fai  a  reasonable 
manner,  to  inspect  the  EadUty  and  to 
inspect  (and  in  the  case  of  records  ^so 
to  copy)  all  records  and  specimens 
required  to  be  maintained  regardiag 
stndies  to  which  this  part  apphes.  The 
records  inspection  and  copying 
requirements  shafi  not  an^y  to  qoahty 
assurance  unit  records  (rffindtaigs  and 
problems,  or  to  actions  lerissaai'mUMl 
and  taken,  except  die  EPA  may  seek 
prodnction  of  ttieae  records  in  Utlgattoa 
or  formal  adjudicatory  hearings. 

(b)  EPA  will  not  consider  rebaUe  lor 
purposes  of  rimwing  diat  a  rhgaiii  iil 
substance  or  adxtnrs  does  not  present  a 
risk  of  injury  to  health  or  the 
enviroonent  any  data  devdoped  by  a 
testing  fadHty  or  sponsor  diat  refaaes  to 
permit  iaspeottoD  in  aocordanoe  wMi 
this  part  llie  detarminatlaa  that  a  stady 
will  not  be  ooaaUlered  rriiaUe  does  not 
however,  rriieve  the  sponsor  of  a 
fequired  test  of  any  obh^attoa  under 
any  applicable  statate  or  regnktioB  to 
submit  the  residts  of  the  stody  to  EPA 

(c)  Since  a  testing  fadftty  is  a  place 
where  chemicals  are  stored  or  hdd.  it  is 
subject  to  inspeciiop  ander  section  11  of 
TSCA. 


leratesinib 
issued  under  section  4  of  TSCA  wiH  ba 
hi  violatiea  of  section  15  of  TSCA  if: 

(1)  The  teat  ia  not  beiag  or  woe  not 
conducted  hi  accordance  with  any 
reqinreBeni  Of  msparc 

(2)  Data  or  infonaatioa  sabadtted  to 
EPA  undsr  this  part  (todadiBg  the 
statement  reqatred  ta^  1 792.12)  fachide 
information  or  data  that  are  fadse  or 
miskeadiug.  cootoin  siyaificant 
omissions,  or  otherwise  do  not  fiilfiSl  the 
requiieaients  of  diis  purt  or 

(3)  Ettry  to  accordance  widi  f  79215 
for  die  pvpose  of  aucfithig  test  data  or 
inspecting  test  fadUtiesis  denied 
Krsons  who  violate  me  provisions  of 
this  psrt  smy  be  subject  to  civil  or 
criminal  penalties  under  section  10  of 
TSCA,  1^1  action  in  United  States 
district  oowt  under  section  17  of  TSCA. 
or  criminal  prosecution  under  18  U.SwC 
2  or  1001. 

(b)  EPA  at  Its  discretion,  may  not 
consider  reliable  for  purposes  of 
showing  diat  a  chemical  substance  or 
mixture  does  not  present  a  risk  of  injury 
to  health  or  the  environment  any  study 
wliich  was  not  conducted  in  accordance 
with  this  part  EPA  at  its  dSscretion, 
may  rely  upon  sndi  stodles  for  punrases 
of  showing  adverse  effects.  The 
detemdnation  that  a  study  wlD  not  be 
considered  rekable  does  not  however, 
rwieve  the  sponsor  of  a  required  test  of 
the  obligation  under  any  applicable 
statute  or  regulation  to  submit  die 
results  of  the  study  to  EPA. 

(c)  ff  data  submitted  to  fulfill  a 
requirement  of  a  testing  consent 
agreement  or  a  test  rule  issued  under 
section  4  of  TSCA  are  not  developed  hi 
accordance  witib  this  part  EPA  may 
detennine  fliat  the  sponsor  has  not 
fulfilled  its  obligations  under  section  4 
of  TSCA  and  may  require  the  sponsor  to 
develop  data  in  accordance  wiUi  the 
requirements  of  this  part  to  order  to 
satisfy  sach  obligations. 

Subpart  B— Organization  and 


S  79217   EfVsctoori 

(a)  The  sponsor  or  any  ethn  person 
who  is  condacting  or  has  ronducted  a 
test  to  fulfill  the  requirements  of  a 


{798.29   Pafsonnsl. 

(a)  Bach  Individual  engaged  in  the 
conduct  of  or  responsible  for  the 
supervision  of  a  study  shall  have 
education,  training,  and  e^erience.  or 
combbiation  thereof,  to  enable  that 
individual  to  perform  the  assigned 
functions. 

(b)  Each  testiBg  fadUty  shall  maintain 
a  current  suaunary  of  tratoing  and 
experience  and  iob  desoqitien  for  each 
individual  engaged  to  or  supervising  the 
conduct  of  a  study. 

(c)  There  dMU  be  a  saffidcnt  number 
of  personnel  for  the  ttanely  and  proper 


t  of  the  atudy  aoeocdtog  to  Ike 
protoooL 

(d)  Personnel  shaM  take  nbceasary 
personal  aanitotton  and  haahh 
precaations  designed  to  avoid 
contamination  of  teat  control,  and 

(a)  PiraoansI  engaged  to  a  stadf  simll 
wear  doddog  approprtate  for  the  duties 
they  perform.  Such  dotUng  shall  be 
changed  as  often  as  necessary  to 
prevent  ndooUological  radfotogical  or 
chemical  contamination  of  test  aysleais 
and  test  control  and  leforenoe 
substances. 

(0  Any  individaal  foand  at  any  time  to 
have  an  illness  that  may  adversely 
affect  the  quality  and  integrity  of  the 
study  shaM  be  exdaded  from  dised 
contact  with  teal  systems,  test  ooatroL 
and  refierence  substances  and  any  other 
operation  or  fnnctton  that  may 
adversely  affed  the  stady  ibb^  dw 
condition  is  corrected.  AU  personnel 
shall  be  instructed  to  report  to  dieir 
unmediate  sapervisors  any  heaMi  or 
medtoat  conditioas  fliat  may  reasonably 
be  considered  to  have  an  adverse  effect 
on  a  study. 


{79221 

For  each  study,  testing  fodhty 
management  shalfa 

(a)  Designate  a  stody  director  as 
desGcttiad  to  1 79231  before  die  stady  is 
initiated 

(b)  Replaoe  die  study  diredor 
prompdy  if  it  becomes  necessary  to  do 
so  during  the  oondud  of  a  study. 

(^  Assare  dMt  dtete  is  a  quality 
assurance  unit  as  described  m  1 792.361. 

(d)  Assure  durt  test  contrd,  and 
reference  substances  or  nrixtares  have 
been  appropriately  tested  for  identity, 
stiangdi,  pvrity,  stobitity,  and 
uniforarity.  as  an>licabte. 

(e)  AsMUV  that  persotmel.  resources, 
facilities,  equipment  materials  and 
methoddogies  are  available  as 
schedded 

(f)  Assure  that  personnel  clearly 
understand  die  functions  they  are  to 
perform. 

(g)  Assure  that  any  deviations  from 
these  regulations  reported  by  the  qoaKty 
assurance  unit  are  couuminicated  to  the 
study  director  and  corrective  actions  are 
taken  and  documented. 


{729.33    Study) 

For  each  study,  a  sdenttst  or  odier 
profnssionsl  of  appropriate  education, 
training,  and  experience,  or  combination 
tbetuoi  AaB  be  identified  as  die  stady 
director.  The  stady  director  has  overall 
responstoihty  for  the  technical  conduct 
of  the  study,  as  weH  as  for  the 
interpretation,  analysts,  docuanntalion. 


BEST  COPY  AVAILABLE 
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and  reporting  of  results,  and  represents 
the  single  point  of  study  control,  llie 
study  director  shall  assure  that: 

(a)  The  protocol,  including  any 
change,  is  approved  as  provided  by 
i  7B2.120  and  is  foUowmi. 

(b)  All  experimental  data,  including 
observations  of  unanticipated  responses 
of  the  test  system  are  acciirately 
recorded  and  verified. 

(c)  Unforeseen  circumstances  that 
may  affect  the  quality  and  integrity  of 
the  study  are  noted  when  they  occur, 
and  corrective  action  is  taken  and 
documented. 

(d)  Test  systems  are  as  specified  in 
the  protocol. 

(e)  All  applicable  good  laboratory 
practice  regulations  are  followed. 

(f)  All  raw  data,  documentation, 
protocols,  specimens,  and  final  reports 
are  transferred  to  the  archives  during  or 
at  the  dose  of  the  study. 

I792J6   Quality assuraneeuntt. 

(a)  A  testing  facility  shall  have  a 
quality  assurance  unit  which  shall  be 
responsible  for  monitoring  each  study  to 
assure  management  that  the  facilities, 
equipment,  personnel,  methods, 
practices,  records,  and  controls  are  in 
conformance  with  the  regulations  in  this 
part.  For  any  given  study,  the  quality 
assurance  unit  shall  be  entirely  separate 
fix)m  and  independent  of  the  personnel 
engaged  in  the  direction  and  conduct  of 
that  study.  The  quality  assurance  unit 
shall  conduct  inspections  and  maintain 
records  appropriate  to  the  study. 

(b)  The  quality  assurance  unit  shall: 

(1)  Maintain  a  copy  of  a  master 
schedule  sheet  of  all  studies  conducted 
at  the  testing  facility  indexed  by  test 
substance  and  containing  the  test 
system,  nature  of  study,  date  study  was 
initiated,  current  status  of  each  study, 
identity  of  the  sponsor,  and  name  of  the 
study  director. 

(2)  Maintain  copies  of  all  protocols 
pertaining  to  all  studies  for  which  the 
unit  is  responsible. 

(3)  Inspect  each  study  at  intervals 
adequate  to  ensure  the  integrity  of  the 
study  and  maintain  written  and  property 
signed  records  of  each  periodic 
Inspection  showing  the  date  of  the 
inspection,  the  study  inspected,  the 
phase  or  segment  of  the  study  inspected, 
the  person  performing  the  inspection, 
findings  and  problems,  action 
recommended  and  taken  to  resolve 
existing  problems,  and  any  scheduled 
date  for  re-inspection.  Any  problems 
which  are  likely  to  affect  study  hitegrity 
found  during  the  course  of  an  inspection 
shall  be  brought  to  the  attention  of  the 
study  director  and  management 
immediately. 


(4)  Periodically  submit  to  management 
and  the  study  director  written  status 
reports  on  each  study,  noting  any 
problems  and  the  corrective  actions 
taken. 

(5)  Determine  that  no  deviations  from 
approved  protocols  or  standard 
operating  procedures  were  made 
without  proper  authorization  and 
documentation. 

(6)  Review  the  final  study  report  to 
assure  that  such  report  accurately 
describes  the  methods  and  standard 
operating  procedures,  and  that  the 
reported  results  accurately  reflect  the 
raw  data  of  the  study. 

(7)  Prepare  and  sign  a  statement  to  be 
included  with  the  final  study  report 
which  shall  specify  the  dates 
inspections  were  made  and  findings 
reported  to  managemoit  and  to  the 
study  director. 

(c)  The  responsibilities  and 
procedures  applicable  to  the  quality 
assurance  unit,  the  records  maintained 
by  the  quality  assurance  unit,  and  the 
method  of  indexing  such  records  shall 
be  in  writing  and  shall  be  maintained. 
These  items  including  inspection  dates, 
the  study  inspected,  the  phase  or 
segment  of  the  study  inspected,  and  the 
name  of  the  individual  performing  the 
inspection  shall  be  made  available  for 
inspection  to  authorized  employees  or 
duly  designated  representatives  of  EPA 
or  FDA 

(d)  An  authorized  employee  or  a  duly 
designated  representative  of  EPA  or 
FDA  shall  have  access  to  the  written 
procedures  established  for  the 
inspection  and  may  request  testing 
facility  management  to  certify  that 
inspections  are  being  implemented, 
performed,  documented,  and  followed 
up  in  accordance  with  this  paragraph. 

Subpart  C—Facilitte». 


f  792.41 

Each  testing  facility  shall  be  of 
suitable  size  and  construction  to 
facilitate  the  proper  conduct  of  studies. 
Testing  facilities  whidi  are  not  located 
within  an  indoor  contsolled  environment 
shall  be  of  suitable  looation  to  facilitate 
the  proper  conduct  of  studies.  Testing 
facilities  shall  be  designed  so  that  there 
is  a  degree  of  separation  that  will 
prevent  any  function  or  activity  ftt)m 
having  an  adverse  effect  on  the  study. 

S7M.43   Tost  system  owe  fadlMet. 
(a)  A  testing  facility  shall  have  a 
sufficient  number  of  animal  rooms  or 
other  test  system  areas,  as  needed,  to 
ensure:  proper  separation  of  species  or 
test  systems,  isolation  of  individual 
projects,  quarantine  or  isolation  of 
animals  or  other  test  sjystems.  and 


routine  or  specialized  housing  of 
animals  or  other  test  systems. 

(1)  In  tests  with  plants  or  aquatic 
animals,  proper  separation  of  species 
can  be  accomplished  within  a  room  or 
area  by  housing  them  separately  in 
different  chambers  or  aquaria. 
Separation  of  species  is  lumecessary 
where  the  protocol  specifies  the 
simultaneous  expostu^  of  two  or  more 
species  in  the  same  chamber,  aquarium, 
or  housing  unit 

(2)  Aquatic  toxicity  tests  for 
individual  projects  shall  be  isolated  to 
the  extent  necessary  to  psevent  cross- 
contamination  of  different  chemicals 
used  in  different  tests. 

(b)  A  testing  facility  shall  have  a 
number  6f  animal  rooms  or  other  test 
system  areas  separate  fi>om  those 
described  in  paragraph  (a)  of  this 
section  to  ensure  isolation  of  studies 
being  done  with  test  systems  or  test, 
control,  and  reference  substances 
known  to  be  biohazardous,  including 
volatile  substances,  aerosols, 
radioactive  materials,  and  infectious 
agents. 

(c)  Separate  areas  shall  be  provided, 
as  appropriate,  for  the  diagnosis, 
treatment,  and  control  of  laboratory  test 
system  diseases.  These  aieas  shall 
provide  effective  isolation  for  the 
housing  of  test  systems  either  known  or 
suspected  of  being  diseased,  or  of  being 
carriers  of  disease,  from  other  test 
systems. 

(d)  Facilities  shall  have  proper 
provisions  for  collection  and  disposal  of 
contaminated  water,  soil,  or  other  spent 
materials.  When  animals  are  housed, 
facilities  shall  exist  for  the  collection 
and  disposal  of  all  animal  waste  and 
refuse  or  for  safe  sanitary  storage  of 
waste  before  removal  boia  the  testing 
facility.  Disposal  facilities  shall  be  so 
provided  and  operated  as  to  minimize 
vermin  infestation,  odors,  disease 
hazards,  and  environmental 
contamination. 

(e)  Facilities  shall  have  provisions  to 
regulate  environmental  conditions  (e.g., 
temperature,  humidity,  photoperiod)  as 
specified  in  the  protocol. 

(f)  For  marine  test  orgaaisms,  an 
adequate  supply  of  clean  sea  water  or 
artificial  sea  water  (prepared  from 
deionized  or  distilled  water  and  sea  salt 
mixture)  shall  be  available.  The  ranges 
of  composition  shall  be  as  specified  in 
the  protocol. 

(g)  For  freshwater  orgaaisms,  an 
adequate  supply  of  clean  water  of  the 
appropriate  hardness,  pH,  and 
temperature,  and  which  is  free  of 
contaminants  capable  of  Interfering  with 
the  study  shall  be  available  as  specified 
in  the  protocol. 
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(h)  For  plants,  an  adeciuaEte  sunily  of 
soil  of  the  appropriate  cooaposttion,  as 
specified  in  the  protocol  sha&  be 
available  as  needed: 


§702.45   Taoti 

(a)  There  shaH  be  storage  areas,  as 
needed,  for  feed,  nutrients,  soils, 
bedding,  mapf^n,  and  equipment. 
Storage  areas  for  feed,  mitrients,  sofls, 
and  bedding  shall  be  separated  from 
areas  where  the  test  systems  are  located 
and  shall  be  protected  against 
infestation  or  contamination.  Perishable 
supplies  shall  be  preserved  by 
appropriate  means. 

rb)  When  appropriate,  plant  supply 
facilities  shall  be  provided.  These 
inchide: 

(1)  Facilities,  as  specified  in  the 
protocol,  for  hdcfing,  culturing,  and 
maintaining  algae  and  aquatic  plants. 

(2}  Facilities,  as  specified  in  the 
protocol,  for  plant  growth,  hidnding  but 
not  limited  to,  greenhouses,  growth 
chambers,  light  banks,  and  fields. 

(c)  When  appropriate,  fadlities  for 
aquatic  animal  tests  shall  be  provided. 
These  indude  bat  are  not  limited  to 
aquaria,  holding  tanks,  ponds,  and 
ancillary  equipment,  as  spedfied  in  tfie 
protocol. 

S  792.47    FaciWoafar 
control,  and  roforonco 

(a)  As  necessary  to  prevoit 
contamination  or  mixups,  there  shall  be 
separate  areas  for. 

(1)  Receipt  and  storage  of  the  test 
control,  and  reference  subotsoices. 

(2)  Mixing  of  the  test  contrai  and 
reference  substances  with  a  carrier,  e.g., 
feed. 

(3)  Storage  of  the  test  oontroL  and 
reference  wbstance  mixtures. 

(b)  Storage  areas  for  test  control, 
and/or  reference  substance  and  for  test 
control,  and/or  reference  mixtures  shall 
be  separate  from  areas  housing  die  test 

.  systems  and  shall  be  adequate  to 
preserve  the  identity,  strength,  purity, 
and  stability  of  the  substances  and 
mixtures. 

5792j«t  LaboralDnroponMoiiarMN. 

Separate  laboratory  ^)ace  and  other 
space  shall  be  provided,  as  needed,  fior 
the  performance  of  die  routine  and 
spedalized  ptxx»dnres  required  by 
studies. 

§  792.51    Specimen  and  data  storage 
faciUtiea. 

Space  shall  be  provided  for  archives, 
limited  to  access  by  authorized 
personnel  only,  for  the  storage  and 
retrieval  of  all  raw  data  and  specimens 
from  completed  studies. 


$792.81 

Equipment  used  in  the  generation, 
measurement,  or  aasessmenf  of  data  and 
equipment  used  for  fadlity 
environmental  control  shall  be  of 
appropriate  design  and  adequate 
capadty  to  function  according  to  the 
protocol  and  shall  be  suitably  located 
for  operatioo,  infection.  cleaniiiB,  and 
maintenance. 

$792.63    MalniaaaaoeMdcailbvattaiiol 
equlpiTwiit 

(a)  Equipment  shall  be  adequatdy 
inspected,  cleaned,  and  maintained. 
Equipment  used  for  the  generation, 
measurement,  or  assessment  of  data 
shall  be  adequately  tested,  calibrated, 
and/or  standardized. 

(b)  The  written  standard  operating 
procedures  required  under 

§  792.81(bKll)  Shan  set  forth  in 
sufficient  detail  die  mediods.  materials, 
and  schedules  to  be  used  in  the  routine 
inspection,  cleaning,  maintenance, 
testing,  calibration,  and/  or 
standardization  of  equipment  and  shall 
specify,  when  appropriate,  remedial 
action  to  be  taken  in  the  event  of  failure 
or  malfunction  of  equipment  Hie 
written  standard  operating  procedures 
shaD  designate  the  person  responsible 
for  the  performance  of  each  operation. 

(c)  Written  records  shall  be 
maintained  of  all  inspection, 
maintenance,  testing,  calibrating,  and/or 
standardizing  operations.  These  records, 
containing  the  date  of  the  operation, 
shall  describe  vidietiier  the  maintenance 
operations  were  routine  and  followed 
the  written  standard  operating 
procedsres.  Written  records  shaH  be 
kept  of  nonroutine  repairs  performed  on 
equipment  as  a  result  of  failure  and 
malfundion.  Such  records  shall 
document  the  nature  of  the  defect,  bow 
and  when  the  defect  was  discovered, 
and  any  remedial  action  taken  fai 
response  to  the  defect. 

Subpart  E— Tooting  Fadliliea 
OporaHon 

S  792.81    Standard  operating  procedursa. 

(a)  A  testing  facility  shall  have 
standard  operating  procedures  in 
writing,  setting  forth  study  methods  that 
management  is  satisfied  are  adequate  to 
insure  the  quab'ty  and  integrity  of  the 
data  generated  in  the  course  of  a  study. 
All  deviations  in  a  study  from  standard 
operating  pcocednres  sball  be 
authorized  by  the  study  director  and 
shall  be  documented  in  die  raw  data. 
Significant  changes  in  establidied 
standard  operating  procednrea  shall  be 
properly  authorized  in  writing  by 
management 


(b)  84andani  operating  praoodorea 
shall  be  eokablislnd  far,  but  not  l^ilad 
to.  the  foUowii«: 

(1)  Teat  system  room  prcpantka. 

(2)  Test  qrstem  care. 

(3)  Reosipl.  identification,  starapi. 
handling,  mixing  and  method  of 
sampling  of  the  test  oentrot  and 
reference  siAslancem 

(4)  Test  system  obaervatioas. 
(5]  Laboratory  er  other  tests. 

J6)  Handhng  of  test  systeiao  found 
morynmd  or  dead  daring  study. 

(7)  Necropsy  of  lest  systems  or 
postmortem  exaoiinatioa  of  test 
systems. 

(8)  Collection  and  identificatkm  of 
specimens. 

(9)  Histopathdogy. 

(10)  Data  handling,  storage  and 
retrieval. 

(11)  Maintenance  and  calibration  of 
equipment 

(12)  Transfer,  proper  i^acement,  and 
identification  of  test  systems. 

(c)  Each  laboratory  or  other  study 
area  shaH  have  immediately  available 
manuals  and  standard  operating 
procedures  rdative  to  the  laboratory  or 
field  procedures  being  performed. 
Publiriied  literature  may  be  used  as  a 
supfdement  to  standard  operating 
procedures. 

(d)  A  historical  file  of  standard 
operating  procedures,  and  all  revisions 
thereof,  hiduding  the  dates  of  such 
revisions.  shaD  be  maintained. 


$792J>3 

All  reagents  and  sointions  in  die 
laboratory  areas  shall  be  labeled  to 
indicate  identity,  titer  or  ooncentratioB, 
storage  requiresnents,  and  expiration 
date.  Deteriorated  or  outdated  reagents 
and  solutions  shdl  not  be  used. 


$792.90    Animal  and  ottMT  ftsat 


(a)  There  shall  be  standard  operating 
procedures  for  the  housing,  feeding, 
handling,  and  care  of  animals  and  other 
test  systems. 

(b)  All  newly  received  test  systems 
from  outside  sources  shall  be  isolated 
and  dieir  health  status  or 
appropriateness  for  the  study  shall  be 
evaluated.  This  evaluation  shall  be  in 
accordance  with  acceptable  veterinary 
medical  practice  or  scientific  methods. 

(c)  At  the  initiatioD  of  a  study,  test 
systems  shall  be  free  of  any  (^sease  m 
condition  that  might  inteifere  with  the 
purpose  or  conduct  of  the  study.  If 
during  the  course  of  the  study,  the  test 
systems  contract  such  a  disease  or 
condition,  the  diseased  test  systeau 
should  be  isolated,  if  necessary.  These 
test  systems  may  be  treated  for  disease 
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or  sign*  of  disease  provided  thtit  ftuch 
treatment  does  not  interfere  with  the 
study.  The  diagnosis,  autfawisetion  of 
treatment,  descriptioa  of  treatment,  and 
eadi  date  of  treatment  shatt  be 
documented  and  shall  be  retained. 

(d)  Warm-blooded  animals,  adult 
reptiles,  and  adult  terrestrial 
amphibians  used  in  laboratory 
procedures  that  require  manipulations 
and  observations  over  an  extended 
period  of  time,  or  in  stUiUes  Uiat  require 
these  test  systems  to  be  removed  firom 
and  returned  to  their  test  system- 
housing  units  for  any  reason  (e.g.,  cage 
cleaning,  treatment,  etc.),  shall  receive 
appropriate  identification  (e.g.,  tattoo, 
color  code,  ear  tag,  ear  punch,  etc.).  All 
information  needed  to  specifically 
identify  each  test  system  within  the  test 
system-housing  unit  shall  appear  on  die 
outside  of  that  unit  Sudding  masunals 
and  juvenile  birds  are  excluded  £rom  the 
requirement  of  individual  identification 
imless  otherwise  specified  in  the 
protocol 

(e)  Except  as  specified  in  paragrapL 
(e)(1)  of  this  section,  test  systems  of 
different  species  shall  be  housed  in 
separate  rooms  when  necessary.  Test 
systems  of  the  same  species,  but  used  in 
different  studies,  should  not  ordinarily 
be  housed  in  the  same  room  when 
inadvertent  exposure  to  test  control,  or 
reference  substances  or  test  system 
mixup  could  affect  the  outcome  of  either 
study.  If  such  mixed  housing  is 
necessary,  adequate  differentiation  by 
space  and  identification  shall  be  made. 

(1)  Plants,  Invertebrate  animals, 
aquatic  vertebrate  animals,  and 
organisms  that  may  be  used  in 
multispecies  tests  need  not  be  housed  in 
separate  rooms,  provided  that  they  are 
adequately  segregated  to  avoid  mixup 
and  cross  contamination. 

(2)  [Reserved] 

(f)  Cages,  racks,  pens,  enclosures, 
aquaria,  holding  tanks,  ponds,  growth 
chambers,  and  other  holding,  rearing, 
and  breeding  areas,  and  accessory 
equipment  shall  be  cleaned  and 
sanitized  at  appropriate  intervals. 

(g)  Feed,  soil,  and  water  used  for  the 
test  systems  shall  be  analyzed 
periodically  to  ensure  that  contaminants 
known  to  be  capable  of  interfering  with 
the  study  and  reasonably  expected  to  be 
present  in  such  feed,  soil,  or  water  are 
not  present  at  levels  above  those 
specified  in  the  protocol.  Documentation 
of  sud)  analyses  shall  be  maintained  as 
raw  date. 

(h)  Bedding  used  in  animal  cages  or 
pens  shall  not  interfere  with  the  purpose 
or  conduct  of  the  study  and  shall  be 
qhanged  as  often  as  necessary  to  keep 
the  animals  dry  and  dean. 


(i)  If  any  pest  control  materials  are 
used,  the  use  shall  be  documented. 
Cleaning  and  pest  control  materials  tibat 
interfere  with  the  study  shall  not  be 
used. 

(j)  All  plant  and  anknal  test  systems 
shall  be  acclimatized  to  the 
environmental  conditions  of  the  test 
prior  to  their  use  in  a  study. 

Subpart  F— iMt,  Coatrol,  and 
Rtlaranca  Subatancaa 

1792.105   Teat,  eontrol,  and  referance 
aubctance  diaracterlatlon. 

(a)  The  identity,  strength,  purity,  and 
composition,  or  other  characteristics 
which  will  appropriately  define  the  test 
control,  or  reference  substance  shall  be 
determined  for  each  batch  and  shall  be 
documented  before  its  use  in  a  study. 
Methods  of  synthesis,  fabrication,  or 
derivation  of  the  test  control,  or 
reference  substance  shall  be 
documented  by  the  sponsor  or  the 
testing  facility,  and  such  location  of 
documentation  shall  be  specified. 

(b)  When  relevant  to  the  conduct  of 
the  study  the  solubility  of  each  test 
control,  or  reference  substance  shall  be 
determined  by  the  testing  facility  or  the 
sponsor  before  the  experimental  start 
date.  The  stability  of  the  test  control  or 
reference  substance  aliall  be  determined 
before  the  experimental  start  date  or 
concomitantly  acconSng  to  written 
standard  operating  piocedures,  which 
provide  for  periodic  analysis  of  each 
batch. 

(c)  Each  storage  container  for  a  test 
control,  or  reference  substance  shall  be 
labeled  by  name,  chemical  abstracts 
service  number  (CAS)  or  code  number, 
batch  number,  expiration  date,  if  any, 
and,  where  appropriate,  storage 
conditions  necessary  to  maintain  the 
identity,  strength,  purity,  and 
composition  of  the  test  control  or 
reference  substance.  Storage  containers 
shall  be  assigned  to  a  particular  test 
substance  for  the  duration  of  the  study. 

(d)  For  studies  of  more  than  4  weeks 
experimental  duration,  reserve  samples 
from  each  batch  of  test  control  and 
reference  substances  shall  be  retained 
for  the  period  of  time  provided  by 

S  792.195. 

(e)  The  stabiUty  of  test  control  and 
reference  substances  xmder  storage 
conditions  at  the  test  site  shall  be 
known  for  all  studies. 

1792.107  Test,  oontral,  and  rafarsnoa 


(b)  Distribution  is  madt  in  a  manner 
designed  to  predude  the  possibility  of 
contamination,  deterioration.  Of  damage. 

(c)  Proper,  identificatioa  iamaintiained 
throughout  the  distribution  process. 

(d)  The  receipt  and  distribution  of 
each  batch  is  doaunented.  Such 
documentation  shall  bidade  the  date 
and  quantity  of  each  batch  distributed 
or  returned. 

1791113   Mixtures  of  subatanees 


(a)  For  each  test  control  or  reference 
substance  that  is  mixed  with  a  carrier, 
tests  by  appropriate  analytical  methods 
shall  be  conducted: 

(1)  To  determine  the  uniformity  of  the 
mixture  and  to  determine,  periodically, 
the  concentration  of  the  test  control,  or 
reference  substance  in  the  mixtiue. 

(2)  When  relevant  to  the  conduct  of 
the  experiment  to  determine  the 
solubility  of  each  test  control,  or 
reference  substance  in  the  mixture  by 
the  testing  facility  or  the  sponsor  before 
the  experimental  start  date. 

(3)  To  determine  the  stability  of  the 
test  control  or  reference  substance  in 
the  mixture  before  the  e^gperimental 
start  date  or  concomitanfly  according  to 
written  standard  operatiag  procedures, 
which  provide  for  periodic  analysis  of 
each  batch.  | 

(b)  Where  any  of  the  components  of 
the  test  control  or  reference  substance 
carrier  mixture  has  an  expiration  date, 
that  date  shall  be  dearly  shown  on  the 
container.  If  more  than  one  component 
has  an  expiration  date,  the  earliest  date 
shall  be  shown. 

(c)  If  a  vehide  is  used  to  facilitate  the 
mixLag  of  a  test  substanoe  witl^  a  carrier, 
assurance  shall  be  provided  that  the 
vehide  does  not  interfers  with  the 
integrity  of  the  test 

Subpart  0— Protocol  for  and  Conduct 
ofaStudy 


Procedures  shaU  b«  established  for  a 
system  for  the  handlbig  of  the  test 
control  and  rrferenca  substances  to 
ensure  that: 

(a)  There  is  proper  storage. 


§792.120    PretoeoL 

(a)  Each  study  shall  have  an  approved 
written  protocol  that  dearly  indicates 
the  objectives  and  all  methods  for  the 
conduct  of  the  study.  The  protocol  shall 
contain  but  shall  not  necessarily  be 
limited  to  the  following  information: 

(1)  A  descriptive  titie  and  statement  of 
the  purpose  of  the  study. 

(2)  Identification  of  the  test  control 
and  reference  substance  by  name, 
chemical  abstracts  servise  (CAS) 
number  or  code  ntunber. 

(3)  The  name  and  addiSBSs  of  tibs 
sponsor  eind  ibe  name  add  address  of 
the  testing  fadUty  at  which  the  stud;^  is'  ' 
being  conducted. 


Fedecd  R^iMw  /  Vol  54.  Ito.  158  /  Ttmraday.  Aagnat  17.  19BS  /  Kulea  aad  Ragulttooa 


(4)  The  proposed  experimental  start 
and  termination  dates. 

(5)  Justification  for  selection  of  the 
test  system. 

(0)  Where' applicable,  the  number, 
body  we^t  sex.  source  of  supply, 
spedes,  strain,  substrain,  and  age  of  the 
test  system. 

(7)  The  proceduTB  for  identification  of 
the  test  system. 

(8)  A  description  of  the  experimental 
dekign.  induding  methods  for  the  control 
of  bias. 

(9)  Where  applicable,  a  description 
and/or  identification  of  the  diet  used  in 
the  study  as  well  as  solvents, 
emulsifiers  and/or  other  materials  used 
to  solubilize  or  suspend  the  test  control 
or  reference  substances  before  mixing 
with  tiie  carrier.  The  description  shall 
include  specifications  for  acceptable 
levels  of  contaminants  that  are 
reas<mably  expected  to  be  present  in  the 
dietary  materials  and  are  Imown  to  be 
capable  of  interfering  with  the  purpose 
or  conduct  of  the  stikiy  if  present  at 
levels  greater  than  established  by  die 
spedfications. 

(10)  Hie  route  of  administration  and 
the  reason  for  its  choice. 

(11)  Each  dosage  level  expressed  in 
milligrams  per  kilogram  of  body  or  test 
system  weight  or  other  appropriate 
imits,  of  the  test  control  or  reference 
substance  to  be  administered  and  &e 
method  and  frequency  of  administration. 

(12)  The  type  and  frequency  of  tests, 
analyses,  and  measurements  to  be 
made. 

(13)  The  records  to  be  maintained. 

(14)  The  date  of  approval  of  the 
protocol  by  the  sponsor  and  die  dated 
signatiire  of  the  study  director. 

(15)  A  statement  of  die  proposed 
statistical  mediod. 

(b)  All  chuiges  in  or  revisions  of  an 
approved  protocol  and  the  reasons 
therefor  shall  be  documented,  signed  by 
the  study  director,  dated,  and 
maintained  with  the  protocol 

S792.1M  Conduct  Of  a  staidy. 

(a)  The  study  shaU  be  conducted  in 
accordance  wtth  die  protocol 

(b)  The  test  systems  shaU  be 
monitored  in  conformity  with  the 
protocol 

(c)  ^Mdmens  shall  be  identified  by  . 
test  system,  study,  nature,  and  date  of  ' 
collection.  This  information  shall  be 
located  on  the  specimen  container  or 
shall  accompany  the  specimen  in  a 
manner  that  precludes  error  in  the 
recording  end  storage  of  data. 

(d)  In  animal  stumes  v^aetB 
histopathobnr  is  required,  jecords  of 
gross  findings  for  a  spedmen  from 
postmortem  observations  sh^  be 
available  to  a  pathologist  when 


examining  that  q>ecimen 
histopadiologically. 

(e)  All  data  generated  during  the 
conduct  of  a  stiidy,  except  tkosc  diat  are 
generated  by  automated  data  collection 
systems,  shall  be  recorded  directiy. 
prompdy,  and  legibly  in  ink.  All  data 
entries  shall  be  dateid  on  the  day  of 
entry  and  signed  or  initialed  by  the 
person  entering  the  data.  Any  change  in 
entries  shall  be  made  so  as  not  to 
obscure  the  original  entry,  shall  indicate 
the  reason  for  such  change,  and  shall  be 
dated  and  signed  or  identified  at  the 
time  of  the  (£ange.  In  autcMnated  data 
collection  systems,  the  individual 
responsible  for  dired  data  input  shall  be 
identified  at  the  time  of  data  input  Any 
change  in  automated  data  entries  shall 
be  made  so  as  not  to  obscure  the 
original  entry,  shall  indicate  die  reason 
for  change,  shall  be  dated,  and  the 
responsible  individual  diall  be 
identified. 

1 792.135   rtiyalcal  and  cbaniical 

(a)  All  provisions  of  die  GLPs  shall 
apply  to  physical  and  chemical 
characterization  studies  designed  to 
determine  stability,  solubility,  odanol 
water  partition  coeffident  volatility, 
and  persistence  (such  as  biodegradation, 
photodegradation,  and  chemical 
degradation  studies). 

(b)  The  following  GLP  standards  shall 
not  apply  to  studies  designed  to 
determine  physical  and  diemical 
characteristioB  of  a  test  control  or 
reference  substance: 

i  792^1  (c).  (d).  and  (g) 
i  79245  (b)  and  (c) 
1792.43 
1782.45 

179247 

1792.48 

i  7B2.81(b)  (1),  (2),  (6)  throufl}!  (8).  and  (U) 

1 792.90 

i  782.105  (a)  thfou^  (d) 

1782.113 

i  782.120(a)  (5)  through  (12).  and  (15) 

1 792.185(a)  (5)  through  (8).  (10).  (12).  and  (14) 

i  792.185  (c)  and  (d) 

Subparta  H  and  l-[Roaarvod] 


Sulipart  J    Racorda  i 

1792.195   Itaperting  of  study  rseuNa. 

(a)  A  final  report  diall  be  prepared  for 
each  study  and  shall  indude,  but  not 
necessarily  be  limited  to.  the  following: 

(1)  Name  and  address  of  die  facility 
performing  the  study  and  the  dates  on 
whidi  the  study  was  initiated  and  was 
completed,  terminated,  or  discontinued. 

(2)  ObjectivjBS  and  procedures  stated 
in  the  ai^roved  protocol  induding  any 
changes  in  the  original  protocol 


(3)  Statistical  mediods  mofktyed  for 
enabling  dia  data. 

(4)  The  test  ooitfrol  and  reference 
substances  identified  by  name,  chenical 
abstracto  servioe  (GAS)  oomber  or  code 
number,  strengdi,  purity,  and 
composition,  or  odier  apinopriato 
diaracteilstics. 

(5)  Stability,  and  when  relevant  to  the 
condud  of  the  study,  die  sdubility  of 
die  test  control  and  rrfetence 
substances  under  die  conditions  of 
administration- 

(6)  A  description  of  die  methods  used. 

(7)  A  description  of  the  test  system 
used.  Where  applicable,  the  final  report 
shall  indude  ti^  numbw  of  animals  or 
other  test  organisms  used.  sex.  body 
weight  range,  source  of  supply,  spedes. 
strain  and  substrain,  age,  and  procedure 
used  for  identification. 

(8)  A  description  of  the  dosage, 
dosage  regimen,  route  of  administration, 
and  duration. 

(9)  A  description  of  all  circumstances 
that  may  have  affeded  the  quality  or 
integrity  of  the  data. 

(10)  The  name  of  the  study  diredor, 
the  names  of  other  scientiste  w 
professionals  and  the  names  of  all 
supervisory  personnel  involved  in  the 
study. 

(11)  A  description  of  the 
transformations,  calculattons,  or 
operattons  performed  on  die  data,  a 
summary  and  analysis  of  die  data,  and  a 
statement  of  the  condusions  drawn 
from  the  analysis. 

(12)  Tlie  signed  and  dated  reporta  of 
each  of  the  individual  sdentiste  or  other 
professionals  involved  in  the  study, 
induding  each  person  who,  at  the 
request  or  direction  of  the  testing  fadlity 
or  sponsor,  conducted  an  analysis  or 
evaluation  of  data  or  specimens  from 
the  study  after  data  generation  was 
completed. 

(13)  The  locations  vthere  all 
specimens,  raw  data,  and  the  final 
report  are  to  be  stored. 

(14)  The  statement  prepared  and 
si^ed  by  the  quality  assurance  unit  as 
described  in  1 792.35(b)(7). 

(b)  The  final  report  shall  be  signed 
and  dated  by  the  study  director. 

(c)  Corrections  or  additions  to  a  final 
repcMl  shall  be  in  the  form  of  an 
amendment  by  the  study  director.  The 
amendment  shall  dearly  identify  diet 
part  of  die  final  report  diat  is  being 
added  to  or  corrected  and  die  reasons 
foe  die  correction  or  addition,  and  shall 
be  signed  and  dated  by  the  person 
responsible.  Modifipation  of  a  final 
report  to  comply,  widi  the  submission 
requirements  of  EPA  does  not  constitute 
a  correction,  addition,  er  amendment  to. 
a  final  report 


I 
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(d)  A  copy  of  the  final  report  and  of 
any  amendment  to  it  shall  be 
maintained  by  the  sponsor  and  the  test 
facility. 

1 798.190   Storage  and  isliieval  of  locorda 
and  data. 

(a)  All  raw  data,  documentation, 
records,  protocols,  specimens,  and  final 
reports  generated  as  a  result  of  a  study 

.  shall  be  retained.  Specimens  obtained 
from  mutagenicity  tests,  specimens  of 
soil,  water,  and  plants,  and  wet 
specimens  of  blood,  urine,  feces,  and 
biological  fluids,  do  not  need  to  be 
retained  after  quality  assurance 
verification.  Correspondence  and  other 
docum^ts  relating  to  interpretation  and 
evaluation  of  data,  other  than  those 
documents  contained  in  the  final  report, 
also  shall  be  retained. 

(b)  There  shall  be  archives  for  orderly 
storage  and  expedient  retrieval  of  all 
raw  data,  documentation,  protocols, 
specimens,  and  interim  and  final 
reports.  Conditions  of  storage  shall 
minimize  deterioration  of  the  documents 
or  specimens  in  accordance  with  the 
requirements  for  the  time  period  of  their 
retention  and  the  nature  of  the 
documents  of  specimens.  A  testing 
facility  may  contract  with  commercial 
archives  to  provide  a  repository  for  all 
material  to  be  retained.  Raw  data  and 
specimens  may  be  retained  elsewhere 
provided  that  the  archives  have  specific 
reference  to  those  other  locations. 

(c)  An  individual  shall  be  identified  as 
responsible  for  the  archives. 

(d)  Only  authorized  personnel  shall 
enter  the  archives. 

(e)  Material  retained  or  referred  to  in 
the  archives  shall  be  indexed  to  permit 
expedient  retrieval 

S792.195   RMontionofrMorda. 

(a)  Record  retention  requirements  set 
forth  in  this  section  do  not  supersede  the 


record  retention  requirements  of  any 
other  regulations  in  this  subchapter. 

(b)(1)  Except  as  provided  in  paragraph 
(c)  of  this  section,  documentation 
records,  raw  data,  and  specimens 
pertaining  to  a  study  and  required  to  be 
retained  by  this  part  shall  be  retained  in 
the  arcbive(s]  for.  a  period  of  at  least  ten 
years  following  the  effective  date  of  the 
applicable  final  test  rule. 

(2)  In  the  case  of  negotiated  testing 
agreements,  each  agreement  will  contain 
a  provision  that,  except  as  provided  in 
paragraph  (c)  of  this  section, 
documentation  records,  raw  data,  and 
specimens  pertaining  to  a  study  and 
required  to  be  retained  by  this  part  shall 
be  retained  in  the  archive(s)  for  a  period 
of  at  least  ten  years  fdlowing  the 
publication  date  of  the  acceptance  of  a 
negotiated  test  agreement. 

(3)  In  the  case  of  testing  submitted 
under  section  5,  except  for  those  items 
listed  in  paragraph  (c)  of  this  section, 
documentation  records,  raw  data,  and 
specimens  pertaining  to  a  study  and 
required  to  be  retained  by  this  part  shall 
be  retained  in  the  ardiive(8]  for  a  period 
of  at  least  five  years  following  the  date 
on  which  the  results  of  the  study  are 
submitted  to  the  agency. 

(c)  Wet  specimens,  samples  of  test, 
control,  or  reference  substances,  and 
specially  prepared  material  which  are 
relatively  fragile  and  differ  maricedly  in 
stability  and  quality  during  storage, 
shall  be  retained  only  as  long  as  the 
quality  of  the  preparation  affords 
evaluation,  ^iecimena  obtained  bom 
mutagenicity  tests,  specimens  of  soil, 
water,  and  plants,  and  wet  specimens  of 
blood,  urine,  feces,  biologictd  fluids,  do 
not  need  to  be  retained  after  quaUty 
assurance  verification.  In  no  case  shall 
retention  be  required  for  longer  periods 
than  those  set  forth  in  paragraph  (b)  of 
this  section. 


(d)  The  master  schedule  sheet,  copies 
of  protocols,  and  records  of  quality 
assurance  inspections,  as  required  by 

S  7g2.35(c)  shall  be  maintained  by  the 
quality  assurance  unit  as  an  easily 
accessible  system  of  records  for  the 
period  of  time  specified  in  paragraph  (b) 
of  this  section. 

(e)  Summaries  of  training  and 
experience  and  job  descriptions 
required  to  be  maintained  by  S  792.29(b] 
may  be  retained  along  with  all  other 
testing  facility  employment  records  for 
the  length  of  time  specified  in  paragraph 
(b)  of  this  section. 

(f)  Records  and  reports  of  the 
maintenance  and  calibration  and 
inspection  of  equipment,  as  required  by 
§  792.63  (b)  and  (c),  shall  be  retained  for 
the  length  of  time  specified  in  paragraph 
(b)  of  this  section. 

(g)  If  a  facihty  conducting  testing  or 
an  archive  contracting  facility  goes  out 
of  business,  all  raw  data, 
documentation,  and  other  material 
specified  in  this  section  skall  be 
transferred  to  the  archives  of  the 
sponsor  of  the  study.  The  EPA  shall  be 
notified  in  writing  of  such  a  transfer. 

(h)  Specimens,  samples,  or  other  non- 
documentary  materials  need  not  be 
retained  after  EPA  has  notified  in 
writing  the  sponsor  or  testing  facility 
holding  the  materials  that  retention  is  no 
longer  required  by  EPA.  Such 
notification  normally  will  be  furnished 
upon  request  after  EPA  or  FDA  has 
completed  an  audit  of  the  particular 
study  to  which  the  matertals  relate  and 
EPA  has  concluded  that  the  study  was 
conducted  in  accordance  with  this  part 

(i)  Records  required  by  this  part  may 
be  retained  either  as  origbal  records  or 
as  true  copies  such  as  photocopies, 
microfibn,  microfiche,  or  otiier  accurate 
reproductions  of  the  original  records. 
[FR  Doc.  8&-19086  Filed  8-10-89;  8^45  am] 
MUMQ  COOC  SSn-SO-M 


Thurtday 
August  17,  1989 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  160 

[OPP-300165A:  FRL-351S-2] 

RIN2070-ABM 

Federal  Insecticide,  Fungicide  and 
Rodentlcide  Act  (FIFRA);  Good 
Lalwratory  Practice  Standards 

Aamcv:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMAIlv:  EPA  is  issuing  this  fmal  rule 
that  expands  the  regulations  to  require 
compliance  with  Good  Laboratory 
Practice  (GLP)  standards  for  testing 
conducted  in  the  field  and  for  such 
disciplines  of  testing  as  ecological 
effects,  chemical  fate,  residue  chemistry, 
and,  as  required  to  be  submitted  by  40 
CFR  158.640.  product  performance 
(enicacy  testing).  EPA  is  amending  these 
regulations  to  ensure  the  quality  and 
integrity  of  all  data  submitted  to  EPA  in 
conjunction  with  pesticide  product 
registration,  or  other  marketing  and 
research  permits.  EPA  is  also  amending 
the  FIFRA  GLP  standards  to  incorporate 
many  of  the  changes  made  by  the  Food 
and  Drug  Administration  (FDA)  to  its 
GLP  regulations  (52  FR  33768.  September 
4. 1987;  21  CFR  Part  58). 

DATK  Effective:  This  rule  becomes 
effective  on  October  16, 1989. 
Compliance:  All  studies  conducted, 
initiated,  or  supported  after  the  efCective 
date  of  this  rule  shall  be  subject  to  these 
regulations. 

FOR  nmTHCR  mroRMATKM  contact: 
Stephen  Howie,  Office  of  Compliance 
Monitoring  (EN-342),  Rm.  E-707B,  401 M 
St..  SW..  Washington.  DC  2046a 
Telephone:  (202)  382-7825. 

•UPPLEMCNTAIIV  INroNMATKMl: 

Following  is  an  index  to  the  remainder 
of  this  preamble: 

L  Introduction 

A.  Legal  Authority. 

B.  Badcground. 

C  Consistency  With  FDA  GLP  Regulations. 
D.  Publication  of  the  Complete  Rule, 
n.  Sununary  of  Comments  and  Responses 
A.  General  Provisions. 
E  Organization  and  Personnel. 

C.  Facilities. 

D.  Equipment. 

E.  Testing  Facilities  Operation. 

F.  Test  and  Control  Substances. 

G.  Protocol  For  and  Conduct  of  A  Study. 
H.  Records  and  Reports. 

in.  Regulatory  Requirements 
A.  Executive  Order  12291. 
E  Regulatory  Flexibility  Act. 
C  Paperwork  Reduction  Act. 


L  Introduction 

EPA  is  amending  the  FIFRA  (3P 
standards  (40  CFR  Part  160)  to 
incorporate  many  of  the  changes  made 
by  the  Food  and  Drug  Administration  to 
its  GLP  regulations,   j 

A.  Legal  Authority 

These  standards  are  promulgated 
under  the  authority  of  sections  3. 4. 5. 8. 
8. 18, 24(c).  and  25(a)  of  FIFRA,  7  U5.C 
136  et  seq.,  as  amended,  sections  408, 
409,  and  701  of  the  Federal  Food.  Drug 
and  Cosmetic  Act  (FPDCA),  21  U.S.C. 
301  et  seq..  and  the  Reorganization  Plan 
No.  3  of  1970. 

B.  Background 

EPA  originally  published  FIFRA  GLP 
standards  in  the  Federal  Relator  of 
November  29, 1983  (48  FR  53046),  which 
were  codified  as  40  CFR  part  16a  At  the 
same  time.  EPA  published  GLP 
standards  applicable  to  testing  required 
under  the  Toxic  Substances  Control  Act 
(TSCA.  48  FR  53922,  40  CFR  part  792). 
These  regulations  were  promulgated  in 
response  to  investigations  by  EPA  and 
FDA  during  the  mid-ig70s  which 
revealed  that  some  studies  submitted  to 
the  Agencies  had  not  been  conducted  in 
acccndance  with  acceptable  laboratory 
practices.  Some  studies  had  been 
conducted  so  poorly  0iat  the  resulting 
data  could  not  be  relied  upon  in  EPA's 
regulatory  decision-making  process.  For 
instance,  some  studies  had  been 
submitted  which  did  not  adhere  to 
specified  protocols,  were  conducted  by 
underqualified  personnel  and 
supervisors,  or  were  not  adequately 
monitored  by  study  sponsors.  In  some 
cases  results  were  selectively  repented, 
underreported,  or  fravdulentiy  reported, 
fai  addition,  it  was  discovered  that  some 
testing  facilities  displayed  poor  animal 
care  procedures  and  inadequate  record- 
keeping techniques.  The  FIFRA  GLP 
standards  specify  minimum  practices 
and  procediu^s  which  must  be  followed 
in  order  to  ensure  the  quality  and 
integrity  of  data  submitted  to  EPA  in 
support  of  a  research  or  marketing 
permit  for  a  pesticide  product. 

When  EPA  published  its  final  FIFRA 
and  TSCA  GLP  standards  in  the  Federal 
Register  of  November  29, 1983,  EPA 
sought  to  harmonize  the  requirements 
and  language  with  those  regulations 
promulgated  by  the  Ft)A  in  the  Federal 
Register  of  December  22, 1978  (43  FR 
60013),  and  codified  as  21  CFR  part  58. 
Differences  between  the  two  Agencies' 
ciurent  GLP  regulations  exist  only  to  the 
extent  necessary  to  reflect  the  Agencies' 
different  statutory  responsibilities  under 
TSCA  FIFRA  and  die  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA). 


Similar  to  the  FDA  GLP  regulations,  the 
FIFRA  and  TSCA  GLP  standards 
delineate  standards  for  studies  designed 
to  determine  the  health  effects  of  a  test 
substance;  however,  the  TSCA  GLP 
standards  also  contain  provisions 
related  to  environmental  testing  (i.e.. 
ecological  effects  and  chemical  fate). 

Compliance  with  EPA's  FIFRA  and 
TSCA  GLP  standards  has  been 
monitored  through  a  program  of 
laboratory  inspections  and  study  audits 
coordinated  between  EPA  and  FDA. 
Under  an  Interagency  A^^ement 
ori^ated  in  1978.  FDA  carries  out  GLP 
inspections  at  laboratories  which 
conduct  health  effects  testing.  EPA 
primarily  performs  GLP  inspections  for 
environmental  laboratories  and 
conducts  data  audits  for  health  effects 
and  environmental  studies. 

After  a  thorough  review  of  its  GLP 
regulations  and  compliance  program. 
FDA  concluded  that  some  of  the 
provisions  of  the  GLP  regulations 
needed  to  be  clarified,  amended,  or 
deleted  to  reduce  the  regulatory  burden 
on  testing  facilities.  Accordingly.  FDA 
revised  its  GLP  regulations  in  the 
Federal  Register  of  September  4. 1987 
(52  FR  33768).  These  GLP  revisions  are 
intended  to  simplify  the  regulations 
without  compromising  study  integrity. 

EPA  agrees  with  FDA  that  many 
provisions  of  the  GLP  regulations  can  be 
streamlined  without  compromising  the 
goals  of  the  GLP  standards.  Therefore, 
EPA  is  amending  die  FIFRA  GLP 
standards  to  incorporate  many  of  the 
changes  made  by  FDA  to  its  revised 
GLP  regulations.  In  addition,  EPA  is 
expanding  die  scope  of  the  FIFRA  GLP 
standards  to  include  the  environmental 
testing  provisions  ciurently  found  in  the 
TSCA  GLP  standards.  EPA's  revision  to 
die  FIFRA  GLP  standards  also  extends 
their  scope  to  include  product 
performance  data  (efficacy  testing)  as 
currently  required  to  be  submitted  by  40 
CFR  158.640.  In  summary,  the  FIFRA 
GLP  standards  will  allow  EPA  to  ensure 
the  quality  and  integrity  of  all  data 
submitted  in  support  of  pesticide 
product  research  or  marketing  permits. 
Elsewhere  in  this  Federal  Register,  EPA 
is  making  similar  changes  to  the  TSCA 
GLP  standards. 

C  Consistency  With  FDA  CLP 
Regulations 

It  is  EPA's  policy  to  mmimize  the 
regulatory  burden  on  the  public  which 
m^t  arise  from  conflicting 
requirements  promulgated  under 
different  regulatory  authorities.  In 
keeping  with  Uiis  policy,  the  final  FIFRA 
1963  GLP  standards,  40  CFR  part  160, 
foOowed  the  format  and,  with  few 
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exceptions,  the  wording  of  FDA's  final 
GLP  regulations,  21  CFR  part  58. 
Differences  between  the  EPA  and  FDA 
GLP  regulations  were  based  upon 
varying  needs  and  responsibilities  under 
each  Agency's  regulatory  statutes.  Iliis 
revision  to  the  FIFRA  GLP  standards 
follows  this  same  policy  by  canforadog 
to  many  of  the  changes  FDA  made  to  its 
GLP  regulations,  published  in  the 
Federal  Register  of  September  4, 1967 
(52  FR  33768).  EPA  has  varied  from 
FDA's  revised  GLP  regulations  only 
when  necessary  due  to  EPA's  statutory 
responsibilities.  The  most  significant 
differences  between  the  EPA  and  the 
FDA  revised  GLP  regulations  are  the 
scope  of  the  testing  and  test  systems 
affected. 

More  specifically,  EPA  is  requiring 
compliance  with  ^e  FIFRA  GIJP 
standards  for  all  studies  submitted  to 
EPA  wdiich  are  intended  to  support 
pesticide  product  reseaich  or  marketing 
permits.  Under  die  1983  FIFRA  GLP 
regulations  EPA  onfy  reqtrired  GLP 
compliance  under  FIFRA  for  health 
effects  testing.  However,  unlike  FDA 
testing  required  by  EPA  m  support  of 
research  or  marketing  permits  may 
include  ecological  effects, 
environmental  and  dxmiical  fate,  and 
efficacy  (as  stipulated  by  40  CFR  158.840 
Product  performance  data 
requirements),  as  well  as  health  effects 
testing.  Therefore,  in  an  effort  to  attain 
consistency  hi  the  quality  and  the 
integrity  of  all  data  submitted  to  die 
Agency.  EPA  has  determined  that  it  is 
necessary  to  expand  the  scope  of  the 
FIFRA  GLP  standards  to  require  Uiat  all 
types  of  testing  whidi  are  used  to  obtain 
data  in  support  of  research  or  maricethag 
permits  be  conducted  in  accordance 
with  the  amended  GLP  standards  that 
are  required  to  be  submitted  under  40 
CFR  158.640. 

EPA's  amended  FIFRA  GLP  standards 
also  vary  from  FDA's  in  dietr  coverage 
of  testing  conducted  in  the  field.  To 
ensure  the  quality  and  integrity  of  all 
data  submitted  in  support  of  research  or 
marketing  permits,  EPA  believes  that 
GLP  standards  must  apply  whenever 
data  collection  occurs.  Because  many  of 
the  test  data  required  by  EPA  under 
FIFRA  are  developed  in  ibe  field,  or 
more  accurately  in  outdoor  labwatories 
(i.e..  ground  water  studies,  air 
monitoring  stodies,  degradation  in  s<hL 
etc.).  EPA  is  including  field  testing 
within  the  scope  of  this  standards. 

EPA's  FIFRA  GLP  standards  also 
differ  from  FDA's  in  the  scope  of  the 
requirements  provided  for  test  system 
care  facilities,  test  system  supi^y 
facilities,  and  test  system  care.  Because 
testing  required  by  PDA  is  focused  on 


healtk  testing,  in  wUdi  aakaaU  aietke 
central  test  qrsteai,  it  is  apfirapilate  for 
FDA'sGLP  legslatisM  to  faces  ea 
"T""^~niti  ftrr  nriintprislB  aaimal 
care  facilities  (21  CFR  SMA],  edeqeete 
aniaial  supply  facUities  (21  CFR  5&4S). 
and  proper  animal  care  (21  CFR  5BJI0). 
However,  die  breed  range  at  testing 
required  by  EPA  any  iBwlve  piants. 
sods,  and  oiQeotaffitdBam,  as  wtH  as 
animals,  for  the  primary  test  systesn.  To 
ensure  the  qoality  and  integrity  of  all 
data  sebniitted  to  EPA  f  iea43  Animal 
care  facilities.  |  iea45  Animal  si^ii^ 
faciUties,  and  1 160.90  Animal  care  are 
being  expanded  to  cover  facilities, 
handling,  and  care  vi  all  test  systems. 
Accordinfl^,  EPA  is  retitliiq  these 
sections  as  follows:  i  180.43  Test  system 
care  Eadhties,  |  iea45  Test  system 
supply  fedlities,  and  §  180.90  Annnal 
and  other  test  system  care.  Further,  in 
most  faistances.  EPA  is  replacing  die 
term  "antmal"  which  is  correndy  used 
in  die  FIFRA  GLP  standards,  with  the 
broader  terra  "test  system."  ^lecifically. 
this  change  occurs  in  ||  160.43. 180.45, 
160.81, 160  JO  and  180.120.  These 
changes  ate  further  discussed  in  Unit  !L 
of  this  preamble. 

The  remainhig  differences  between 
die  EPA  and  FDA  GLP  regulations  are 
described  in  the  preamble  to  diis  final 
rule  and  the  preamble  to  the  FIFRA  GLP 
standards,  published  in  the  Federal 
Register  of  November  29, 1963  (48  FR 
53946).  EPA  has  coordinated  this  fuial 
rule  with  FDA  and  has  considered 
puUic  comments  on  die  December  28, 
1987  EPA  proposal  (52  FR  48920). 

D.  Publication  of  the  Complete  Rule 

The  entire  FIFRA  GLP  rule  (40  CFR 
part  160)  is  published  in  diis  notice  to 
simplify  interpretation  and  feciUtate  die 
use  of  this  notice  by  die  regulated 
commmrity.  The  fbUowing  lists  the 
sections  of  40  CFR  part  180  that  were 
changed  from  the  1983  rule: 


Sections 


160.3 


160.29 
160.31 
160.35 

iea4i 

160.43 
16045 
160.47 
160.4S 
160.53 


"Bitch,"  "Oonkol  aubslanoa."  "Study,* 


"Experimantal 
""Ratarance  sulistanoa,**  ''Sudy  oonv 
pMSofi  dMe,**  **Sludy  MSsSon  due;" 
-rm    subsiwcs,"    and   -VaMols.-* 


revised;  M.  t^ 


(dt.M.and(Oi 
(b)  and  (d),  reviaed 
(a),  (b)  (1).  and  (3). 


2SS 

160.61 

^,T„| 

ie0J68 

W.cmiBad. 

160J1 

« (1).  (2),  (3).  (5).  (Bl.  (71.  and  (12)  and 

(e).«»isatf. 

leoso 

SubpMlF 

160106 

RMiaaA 

160.T07 

HaadbiQ  and  ineoduckyy  tai^  nviaadi 

160.113 

rivwaQ. 

160.120 

(^.iWiaaA 

160.130 

WaniMiMlaad 

160.135 

Added. 

160.165 

(a)(4)and(5).and^).imiaad. 

160.190 

(I)  and  (a),  fsviaad 

160.195 

(c),  rwisad:  (i)  add«l 

n.  Sonunary  of  Commsnts  and 
Responses 


EPA  received  43  coaunent  letters:  M 
from  manufactoms  of  pesticide 
products  regulated  by  EPA  i  from 
associations,  10  bom  testing  or 
consulting  laboratories,  and  I  from 
another  government  agency.  The 
majority  of  die  comments  supported  the 
proposed  changes,  although  ntunerous 
suggestions  were  made  for  additional 
revisions  to  parts  of  the  1983  FIFRA  GLP 
regidations  not  subject  to  this 
rulemaking  or  modifications  to  the 
proposed  changes.  Comments  diat 
raised  important  policy  questions, 
suggested  modifi^tion  to  the  essence  of 
the  proposed  regulation,  or  required  an 
individual  response,  are  discussed 
below.  Comments  addressing  dianges  to 
the  GLP  standards  that  were  not 
proposed  are  not  the  subject  of  diis 
rulemaking.  However.  aD  comments 
made  have  been  placed  in  4e  public 
record. 

A.  General  Provisions 

1.  Scope— Comment  EPA  should 
specify  exactly  what  categories  of 
studies  (especially  efficacy]  are  covered 
under  the  revised  GLP  relations  since 
they  are  discussed  in  the  preamble  and 
will  not  appear  at  40  CFR  part  180  when 
the  final  nile  is  published. 

Response:  EPA  intends  GLP  standards 
to  cover  all  types  of  studies  required  to 
be  submitted  and  does  not  feel  it 
necessary  to  list  each  type. 

Mease  note  diat  EPA  is  developing 
additional  product  performance 
regulations.  EPA  plans  to  consider  the 
impact  that  GLP  standards  wiU  have  on 
these  new  product  perfomance 
requirements  to  determine  if  the  full 
scope  of  the  GLP  standards  sboold 
apply  to  studies  perfotsaed  to  fulfill 
these  leqatreaseats.  Untess  the  GLP  rale 
is  mo^fied  to  specifically  exdnde 
certain  parts  of  product  perfannance 
regulations,  die  full  GLP  rule  will  epply 
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to  all  existing  and  prospective  product 
perfonnance  studies  required  under  40 
011158.640. 

2.  Definition*—^.  Batch.  The 
definition  of  "batch"  is  expanded  to 
include  reference  substances.  This  was 
an  omission  in  the  proposed  rule  that  is 
corrected  in  the  final  rule  to  maintain 
consistency  with  the  use  of  the  term  in 
S  ieai05(a). 

b.  Comer— i.  CotTunentrThe  word 
"systems"  should  replace  the  word 
"organisms"  in  the  definition  of 
"carrier,"  to  be  consistent  with  the  term 
"test  system." 

Response:  EPA  concurs  with  the 
suggestion.  To  be  consistent  with  the 
definition  of  "test  systems,"  the  word  is 
changed  accordingly. 

ii.  Comment:  EPA  should  revise  the 
list  in  parentheses  that  follows  the  word 
"material"  in  the  definition  of  "carrier" 
to  make  it  all  inclusive. 

Response:  EPA  has  decided  to  add  the 
phrase  "including  but  not  limited  to 

,  to  indicate  that  the  list  provides 

examples  and  is  not  meant  to  be  all 
inclusive. 

c.  Control  substance— \.  Comment: 
Since  "material"  conveys  a  broader 
description  than  "substance"  and  is 
already  used  in  definitions  for  "carrier," 
"control  substance,"  and  "reference 
substance,"  "chemical  substance" 
should  be  changed  to  "chemical 
material"  in  the  definition  of  "control 
substance." 

Response:  EPA  does  not  believe  that  a 
change  in  terminology  is  needed  to 
broaden  the  definition  since  the  term 
"material"  is  already  included  in  the 
present  definition.  The  term  "substance" 
must  also  be  retained  to  maintain 
consistency  with  TSCA  and  the  TSCA 
GLP  standards. 

ii.  Comment  EPA  should  delete  the 
phrase  "for  no-effect  levels"  in  the    - 
definition  of  control  substance.  The 
definition  as  written  is  too  narrow  and 
excludes  analytical  chemistry  (e.g., 
chemical  fate,  residue  chemistry] 
operations  where  the  term  "control"  has 
a  meaning  distinctly  different  from 
biological  effects. 

Response:  Since  the  purpose  of  the 
analytical  control  is  to  establish 
eventually  that  none  of  the  materials 
administered  to  the  test  system  interfere 
with  identification  of  the  test  substance 
and  its  degradate(s)  and  metaboUte(8], 
EPA  agrees  that  the  terminology  is  too 
limiting  and  is  replacing  the  phrase  "for 
no-effect  levels"  with  the  phrase  "for 
known  chemical  or  biol(^cal 
meaaurements."  The  definition  now 
reads:  "Control  substance  means  any 
chemical  substance  or  mixture,  or  any 
other  material  other  than  a  test 
substance,  feed,  or  water,  that  is 


administered  to  the  test  system  in  the 
coune  of  a  study  for  the  purpose  of 
estabUshing  a  basis  for  comparison  with 
the  test  substance  for  known  chemical 
or  biological  measurements." 

d.  Experimental  start  and  termination 
dates— Comment'  These  dates  would  be 
difficult  to  predict,  especially  for  field 
studies,  because  they  would  be  subject 
to  natural  or  man-made  conditions  that 
cannot  be  controlled  or  anticipated. 
Since  the  dates  would  be  subject  to 
change,  many  protocol  amendments 
would  be  required,  thereby  creating  an 
undue  administrative  burden. 

Response:  The  experimental  start  and 
termination  dates  specified  in  the 
protocol  are  merely  proposed  dates. 
Therefore  if  the  actual  experimental 
start  or  termination  date  is  different 
from  the  proposed  dates  no  protocol 
amendment  shall  be  required. 

e.  Reference  substance— Comment  If 
EPA  intended  the  tern  "reference 
substance"  to  include  analytical  and 
calibration  standardsi  then  several  other 
sections  of  the  proposed  rule  which 
mention  "reference  sabstance,"  would 
also  require  the  same  types  of  records  to 
be  kept  for  analytical  standards.  This 
would  constitute  an  excessive  burden 
on  management  which  would  require 
maintaining  various  records  that  do  not 
add  any  value  to  the  study. 

Response:  The  definition  of  reference 
substance  is  intended  to  include 
analytical  reference  standards. 
Therefore,  EPA  has  modified  the 
definition  of  "reference  substance,"  as 
follows:  "Reference  substance  means 
any  chemical  substance  or  mixture, 
analytical  reference  standard,  or 
material,  other  than  a  test  substance, 
feed,  or  water,  that  is  administered  to,  or 
used,  in  analyzing  the  test  system  in  the. 
courae  of  a  study  for  purposes  of 
establishing  a  basis  for  comparison  with 
the  test  substance  for  known  chemical 
or  biological  measuraments."  EPA 
believes  this  change  eliminates  any 
ambiguity  in  the  defiaition. 

EPA  disagrees  that  inclusion  of 
analytical  reference  standards  in  this 
part  constitutes  an  excessive 
documentation  burdon  or  adds  no  value 
to  the  study.  Documentation  which 
supports  defining  analytical  reference 
standards  should  not  require  excess 
paperwork  since  common  laboratory 
practices  already  require  assurance  of 
the  validity  of  standards  in  order  to 
make  certain  that  the  measurements  are 
accurate. 

f.  Study— i.  Comment  "Basic 
exploratory  studies"  are  excluded  from 
GLP  standards,  but  the  results  of  such 
studies  may  be  required  to  meet  GLP 
standards,  if  include^  in  support  of 
research  or  mariceting  permits. 


Response:  EPA  does  not  wish  to 
discourage  basic  exploratory  testing  and 
does  not  explicitly  require  GLP 
standards  for  such  tests  even  if  the  data 
are  later  submitted  to  EPA.  However,  if 
the  data  are  to  be  used  in  sole  support  of 
a  marketing  permit  such  non-GLP 
studies  may  not  be  accepted.  GLP 
standards  are  required  when  data  is 
developed  in  the  context  of  a  study  that 
is  required  to  be  submitted  to  EPA  in 
support  of  a  research  or  marketing 
permit.  Where  GLP  standards  were  not 
followed  in  the  case  of  a  study 
performed  with  the  origiaal  intent  of 
exploratory  testing,  a  GLP  compliance 
statement  should  be  incloded  in  the 
study  report  to  indicate  this. 

ii.  Comment  It  is  not  clear  what 
constitutes  separate  stupes  and  what 
studies  could  be  included  under  a  single 
protocol.  Specifically,  is  a  test  system 
located  in  several  different  geographical 
locations  a  single  study  or  would  each 
location  by  means  of  its  particular 
requirements  need  to  be  a  separate 
study? 

Response:  The  protocol  defines  what 
the  study  entails.  Therefore,  if  the  test 
system  for  a  specific  study  is  located  in 
different  geographical  locations,  the 
protocol  will  describe  the  study  as  being 
located  at  the  different  sites.  EPA  is 
adding  the  phrase  "at  one  or  more  test 
sites"  to  the  definition  of  "study"  to 
clarify  the  intent  that  more  than  one 
field  site  may  be  included  in  one  study. 

iii.  Comment  The  proposed  definition 
of  study  would  imply  that  each 
determination  such  as  stability, 
solubility,  octanol  water  partition 
coej^cient,  volatility,  persistence,  and 
other  data  point  determinations  would 
be  separate  studies  with  concomitant 
requirements  such  as  protocols  and 
quality  assurance  unit  (QAU) 
inspections. 

Response:  EPA  intends  that  QAU 
inspections  as  listed  in  §  160.35  be 
conducted  at  intervals  adequate  to 
ensure  the  integrity  of  the  study  for  each 
determination  such  as  stability, 
solubility,  octanol  water  partition 
coefficient,  volatility,  persistence,  and 
other  data  point  determinations. 
However,  if  done  as  part  of  a  larger 
study,  then  these  determinations  are 
covered  under  the  larger  study's 
protocol  or  standard  operating 
procedure  (SOP).  If  they  are  submitted 
to  EPA  as  studies  unto  themselves,  then 
they  do  require  their  owa  protocols. 

iv.  Comment  An  experiment  such  as 
product  chemistry  which  does  not 
involve  a  test  system  caanot  be 
considered  a  "study"  and  therefore 
would  not  be  covered  by  GLP  standards. 
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RespMse:  Studies  designed  to 
determine  ttic  physical  or  chemical 
characteristio  of  a  test  substance  are 
indnded  witiiln  fte  scope  of  these 
regulations.  Therefore,  EPA  intends  to 
include  product  chemistry  experiments 
in  the  definitioQ  of  "study."  Tliis  change 
is  consistent  with  the  definition  of  the 
term  "study"  as  it  now  appears,  and  as 
it  appears  in  the  TSCA  GLP  standards  at 
40  CFR  Part  792.  In  the  case  of  product 
chemistry  experiments,  the  test 
substance  itself  may  be  the  test  system. 

v.  Comment  The  addition  of  the  term 
"or  in  the  environment"  to  the  definition 
of  "study"  indicates  that  the  change 
extends  the  proposed  regulations  to  field 
studies.  While  it  is  necessary  to  ensure 
the  validity  of  all  data  collected,  the 
variety  and  special  requirements  of  field 
research  have  not  been  addressed  in  tfte 
new  rules. 

Response:  These  regulatitms  are 
intended  to  apply  to  allsto&es  required 
to  be  submitted  under  FIFRA  induing 
those  conducted  in  the  field.  EPA 
recognizes  that  field  studies  vary  and 
have  special  requirements,  but  believes 
that  the  develofmient  of  protoo^  and 
SOPs  by  the  testing  facility  provides  ' 
adequate  flexibility  in  this  respect 

vi.  Comment  Why  are  metabolism, 
product  performance,  environmental 
and  chemical  fate,  persistence  and 
residue  listed  in  the  definition  of 
"study",  but  not  toxicology  data  or  data 
to  assess  hazards  and  product 
chemistry. 

Response:  The  list  is  not  meant  to  be 
limiting  in  any  way.  Data  to  assess 
toxicology,  hazards  and  inoduct 
chemistry  are  included  imder  "effects" 
and  "other  characteristics"  under  the 
new  definition  of  "study". 

vii.  Comment  "Prospectivriy"  should 
not  be  deleted  from  the  definition  of 
study.  If  the  essence  of  GLIM  requires  a 
carefully  planned  study  and  the 
proposed  rule  is  very  strict  abcut 
documentation  that  must  be  completed 
prior  to  the  experimental  start  date,  how 
can  the  GLP  standards  also  apply  to 
studies  that  were  generated  without  a 
protocol  or  advance  planning,  such  as 
epidemiology. 

Response:  EPA  disagrees  with  the 
comment.  The  term  prospectively  is 
deleted  because  EPA  wishes  all  studies, 
including  epidemiological  studies  where 
past  exposure  to  a  study  population  is 
determined  or  estimated  retrospectively, 
to  be  performed  tmder  CLP  standards. 
EPA  recognizes  that  in  such  studies  data 
used  may  not  have  been  generated  in 
conformance  with  FIFRA  GLP 
standards.  However,  it  is  EPA'S  position 
that  the  epidemiological  study  itself  can 
be  conducted  and  submitted  to  EPA  in 
accordance  with  the  GLP  standards. 


Retrospective  aspects  of  sudi  studies 
that  are  not  performed  accordfaig  to  GLP 
standards,  for  exMni^e,  test  System 
treatment,  riKxdd  be  identified  in  the 
coiiq)lianoe  statement  submitted  with 
the  stodv  report. 

In  addition,  the  types  of  studies 
potentially  not  covered  by  these 
regulations  were  expanded  in  the 
defmition  of  "study"  to  include 
experiments  involving  test  methods. 

g.  Study  initiation  and  completion 
date — Comment  EPA  should  delefe  the 
definition  of  "study  initiation  date"  and 
"study  completion  datfe,"  since  these 
terms  were  not  defined  in  the  1963  GLP 
standards.  The  dates  will  be  included  in 
the  protocol  and  final  report  and  do  not 
need  further  emidiasis. 

Resp<mse:  EPA  believes  that  it  is 
necessary  to  define  the  terms  to 
differentiate  them  from  "experimental 
start  and  termination"  dates.  These 
terms  indicate  the  dates  on  whidi 
specific  milestones  occtu*  during  a  study, 
liie  definition  is  necessary  to  clarify 
EPA's  requirements,  and  to  ensure 
consistency  widi  FDA's  GLP  regulations 
(52  FR  33780). 

The  phrase  "close  of  the  study"  as 
used  in  1 160.33(f),  and  tiie  phrase 
"study  is  completed"  as  used  in 
S  ieo.l95(bX3)  both  refer  to  the  "study 
completion  date."  Therefore,  as  of  die 
study  completion  date:  (1)  Under 
§  16a33(f),  the  study  director  must 
ensure  diet  all  raw  data,  documentation, 
protocols,  specimens,  and  final  reports 
are  transferred  to  the  archives;  (2)  after 
this  date  under  S  160.185(c),  corrections 
or  additions  to  the  final  report  must  be 
in  the  form  of  an  amendment  by  the 
study  director  under  the  procedures 
specified  in  that  section;  and  (3)  in  the 
applicable  situations  described  in 
9  160.195(b)(3),  records  must  be 
maintained  for  a  period  of  at  least  2 
yeara  fdlowing  the  study  completimi 
date. 

Furthermore,  the  phrase  "study  is 
initiated"  as  used  in  1 160.31(a),  and  the 
phrase  "study  was  initiated"  as  used  tn 
§  160.35(b)ri)  would  refer  to  the  "study 
initiation  date."  Therefore,  as  of  the 
study  initiation  date:  (1)  Under 
S  160.31(a),  the  testing  facilify 
management  would  designate  a  study 
director;  (2)  under  8  160.35(b)(1),  the 
study  would  be  entered  on  the  master 
schedule  sheet  by  the  QAU;  and  (3) 
under  S  160.120(b),  after  this  date  all 
changes  or  revisions  in  the  protocol 
would  be  documented,  signed  by  the 
study  director,  and  dated.  EPA  also 
expects  diat  as  of  the  study  initiation 
date,  under  1 160.31(e),  the  testing 
facility  management  would  have 
ensiued  that  personnel  resources, 
facilities,  equipment,  material,  and 


meniodologics  are  avaSaUeas 
scheduled. 

h.  Test  system — Comment  What 
constitutes  the  "test  system"  in  tests  of 
pre-emergent  herbicides,  soil  pesticides, 
and  pro<hict  chemistry  studies? 

Response:  The  definition  of  "test 
system"  includes  the  statement  that  it  is 
"*  *  •  any  *  *  *  chemical  or  physical 
matrix  *  *  *",  iududing  subparts  thereof 
that  are  treated  with  the  test,  control,  or 
reference  substance  and  also 
appropriate  components  of  the  system 
that  are  not  treated.  Therefore,  test 
systems  may  include  the  soils  that 
pesticides  are  applied  to,  and  in  die  case 
of  product  chemistry,  the  test  system 
may  be  the  test  substance  itself. 

EPA  is  indiM&ig  die  term  "reference," 
whidi  was  inadvertendy  omitted  from 
the  definition  as  it  appeared  in  the 
proposed  rule.  In  addition.  EPA  is 
replacing  "e.g."  in  die  parenthetical  with 
"incbding  bat  not  limited  to"  in  order  to 
clarify  that  it  is  not  our  intent  for  the  list 
to  be  all  eocompassnig. 

i.  Vehicle — Comment  The  definition 
of  "vehicle"  serves  to  clarify  die  GLP 
standards,  but  diere  has  been  no 
confusion  based  on  the  current 
standards  and  this  change  is  contrary  to 
EPA's  stated  objective  ci  being 
consistent  with  FDA's  CIP  regidations. 

Response:  EPA  believes  that 
clarification  is  needed.  The  EPA  GLP 
standards  cover  a  larger  number  of 
types  of  studies  and  ti^  need  for 
clarification  of  the  meaning  of 
potentially  ambiguous  terms  is  greater. 

B.  Organization  andPenoanel 

1.  Testing  Facility  Management — 
Comment  The  specific  requirement  to 
document  the  replacement  of  the  study 
director  as  raw  data  should  be  retained. 
The  "master  schedule"  should  not  be 
considered  "raw  data"  as  was  indicated 
in  die  prci.mble  (52  FR  48923)  to  die 
pn^iosed  rule. 

Response:  EPA  deleted  the 
requirement  that  the  replacement  of  a 
study  director  must  be  documented  as 
"raw  data"  to  confcnm  to  the  revised 
FDA  GLP  regulatirais.  This  is  because 
replacement  oi  the  study  directix  muat 
be  reflected  on  the  master  schedule 
sheet,  which  is  a  study  record  that  must 
be  retained. 

In  addition,  the  term  "reference." 
which  was  inadvertendy  omitted  in  the 
proposed  rule,  has  been  added  to 
S  160.31(d). 

2.  Study  Directors-Comment 
Archiving  the  studhr  records  widtin  a 
"reasonable  period"  after  the  study 
completion  date,  instead  of  at  die  dose 
of  the  study  as  reqtdred  by  1 180.33(f), 
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would  not  impact  on  the  integrity  of  the 
records. 

Response;  EPA  believ^  that  the 
requirement  that  aH  raw  data, 
documentation,  protocols,  specimens, 
and  final  reports  be  transferred  to  the 
archives  at  a  definitive  time,  i.e.  the 
study  completion  date,  is  necessary. 
This  assures  an  intact  audit  trail  for  the 
study. 

3.  Quality  assurance  unit—i. 
Comment'  A  QAU  that  is  entirely 
separate  from  and  independent  of  the 
personnel  engaged  in  die  conduct  of  the 
study  creates  an  unjustified  financial 
burden  on  some  fadlities.  La  some  cases 
it  would  be  impossible  to  estabMsh  a 
completely  independent  QAU  with 
qualified  personnel. 

Response:  As  stated  in  the  proposed 
rule  (52  FR  48820],  EPA  does  not  require 
the  QAU  to  be  a  fixed,  permanently 
staffed  unit  whose  only  functions  are  to 
monitor  the  quality  of  a  study.  EPA  is 
only  concerned  that  there  be  a  distinct 
separation  of  duties  between  those 
personnel  involved  with  the  conduct  or 
direction  of  a  study  and  those  personnel 
perfomyng  quaUty  assurance  on  the 
same  study.  Therefore,  1 160.S5(a] 
prohibits  personnel  from  performing 
quaUty  assurance  activities  on  their  own 
study.  The  regulations  allow  a  study 
director  for  a  particular  study  to  serve 
as  a  part  of  the  QAU  or  as  the  QAU  for 
a  dinerent  study.  FDA  noted  (52  FR 
33771)  that  it  was  aware  that  many 
small  laboratories  could  not  afford  the 
operation  of  a  permanently  staffed 
QAU.  EPA  would  like  to  point  out  that 
in  those  situations  where  there  are 
different  individuals  performing  the 
quality  assurance  functions  for  different 
studies,  oach  individual  is  required  to 
maintain  that  portion  of  the  master 
schedule  sheet  which  relates  to  the 
study  being  monitored.  For  this  reason, 
EPA  agrees  with  FDA's  conclusion  that 
the  separation  of  functions  on  a  study- 
by-study  basis,  as  permitted  in  the 
existing  and  revised  regulations,  would 
provide  effective  quality  assurance.  In 
view  of  the  potential  gain  to 
management,  to  sponsors,  and  to  EPA, 
throui^  the  added  assurance  of  well- 
conducted  studies,  the  increased  costs 
are  thereby  justified.  EPA  believes  that 
its  intent  is  more  clearly  in(Ucated  by 
the  changes  now  beiiu  made. 

U.  Comment  EPA  should  delete  the 
requirement  to  index  the  master 
schedule  by  test  substance,  and  the 
QAU  should  only  be  required  to  index 
the  master  schedule  to  facilitate 
retrieval  of  the  information  mcHoltored. 

Response:  EPA  acknowle^^  diat  a 
test  facility  may  have  severafstudies  in 

£  regress  on  sadi  test  substance  diet  is 
sted  on  the  master  schedule  sheet 


However,  EPA  concludes  that  deleting 
the  requirement  to  Index  by  test 
substance  would  be  inappropriate,  since 
the  master  schedule  sheet  is  the 
mechanism  througti  wdiich  the  QAU  can 
assure  management  that  the  facilities 
are  satisfactory  and  there  are  adequate 
numbers  of  competent  personnel 
available  to  perform  the  scheduled 
tasks.  Furthermore.  S  160.31(e)  requires 
that  management  assare  that  study 
materials  (e.g.,  test  siibstances)  are 
available  as  planned.  Therefore, 
elimination  of  this  requirement  would 
hinder  a  major  function  of  the  master 
schedule  sheet  and  hamper  the  conduct 
of  a  critical  management  role. 

iii.  Comment'  Labosatory  management 
should  have  the  discretion  to  determine 
who  enters  the  data  iato  the  master 
schedule,  as  long  as  the  required 
information  is  listed. 

Response:  EPA  believes  that 
management  retains  such  discretion 
since  it  is  involved  in  determining  the 
composition  of  the  QAU  and  it  provides 
an  adequate  number  of  such  personnel 
(§S  160.31(c)  and  (e)).  The  QAU  is 
distinguished  by  training  that  ensures 
that  QAU  functions  are  properly 
conducted.  As  stated  above,  study 
personnel  may  belong  to  the  QAU  as 
long  as  they  are  not  performing  the  QAU 
functions  associated  with  studies  they 
are  involved  in. 

iv.  Comment-  Do  all  studies  conducted 
by  an  analytical  laboratory  have  to  be 
listed  on  a  master  schedule,  or  just  those 
studies  that  will  be,  cr  likely  be, 
submitted  to  EPA? 

Response:  The  GLP  standards 
specifically  exempt  many  product 
diemistry  studies  as  described  in 
S  160.135.  The  master  schedule  need 
only  list  those  analytical  chemistry 
studies  that  will  be  or  will  likely  be 
submitted  to  EPA. 

V.  Comment  The  requirement  for 
inspection  of  each  study  under 
S  160.3S(b)(3)  regardless  of  duration  is 
excessive  for  the  quality  assurance 
needed  to  address  stady  integrity, 
especially  where  studies  are  performed 
by  highly  standardized  procedures.  The 
repetitive  inspection  of  these  types  of 
studies  would  consume  large  amounts  of 
time  for  both  the  study  peraonnel  and 
QAU  staff.  Auditing  each  study  is  not 
necessary  to  ensure  die  work  is 
conducted  in  compliance  with  the 
regulations.  Random  sampling 
procedures  should  be  allowed  in 
selecting  studies  and  phases  of  studies 
to  inspect  to  decrease  the  work  load  and 
resource  requirements  of  the  QAU. 

Response:  EPA  does  not  beueve  that  a 
random  inspection  ptograra  would  be  an 
appropriate  method  ef  evaluating  a 
study.  Generally,  random  sampling 


provides  an  adequate  means  of  quaHty 
control  where  analysis  involves 
repetition  or  identical  {Rticedures. 
However,  any  assumptioa  that  the 
conduct  of  one  phase  of  one  study 
would  be  representative  of  another 
would  be  invalidated  by  the  differences 
among  study  personnel  and  the 
operations  tiiey  conduct.  Furthermore, 
this  requirement  is  not  intended  for  all 
routine  studies.  Section  160.35(b)  is 
among  the  exclusions  for  chemical  and 
physical  characterization  studies  as 
listed  in  S  160.135(b). 

In  conformance  with  the  revised  FDA 
GLP  regulations  (52  FR  33780),  EPA 
modified  the  requirements  of 
S  160.35(b)(3)  to  provide  lor  inspections 
of  a  study  on  a  schedule  adequate  to 
ensure  the  integrity  of  the  study.  The 
changes  to  this  section  will  allow  the 
QAU  the  necessary  latitude  to  adjust  its 
monitoring  activities  to  meet  the 
individual  needs  of  each  study. 
However,  each  study,  no  matter  how 
short,  must  be  inspected  at  least  once 
while  in  progress.  EPA  expects  that  by 
allowing  die  QAU  flexiblity  in 
designing  a  reasonable  inspection 
schedule,  the  goal  of  ensaring  the 
quality  of  the  study  can  be  best 
achieved. 

vi.  Comment-  EPA  indicates  in  the 
preamble  to  the  proposed  rule 
(S  160.35(e),  (52  FR  48923))  that  all  QAU 
records  will  now  be  routinely  available 
to  inspectors.  Existing'GLP  standards 
treat  certain  QAU  records  as 
confidential,  and  explicidy  state  that  the 
only  QAU  records  to  be  reviewed  by 
EPA  auditora  would  be  the  master 
schedule  (e.g.,  the  inspection  dates, 
study  inspected,  the  phase  or  segment  of 
the  study  inspected  and  the  name  of  the 
individual  performing  the  inspection).  If 
QAU  records  for  findings  and  corrective 
action  are  available  on  an  auditor's 
request,  QAUs  would  lose  their 
effectiveness. 

Response:  EPA  shares  the  concerns  of 
the  commenten  that  access  to  all  parts 
of  a  QAU  inspection  woeld  weaken  the 
inspection  system,  and  recognizes  the 
need  to  maintain  a  degree  of 
confidentiality.  Therefore,  records  of 
findings  and  problems,  as  well  as 
records  of  corrective  action 
recommended  and  iekea,  are  exempt 
from  routine  EPA  inspections,  except 
under  special  circumstances  as 
indicated  in  S  160.15.  However.  EPA 
maintains  that  all  other  reports  and 
records  must  be  easily  accessible  and  . 
made  available  to  EPA  and  FDA 
inspecton  when  requested  as  indicated 
in  1 160.35(c). 
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C.  Facilities 

V  General^  Comment  Ovidom 
testing  facillMes  should  not  be  under 
GLP  stands^  sinise:  (a)  Outdoor  test 
facilities  wOI  be  conducting  studies 
according  to  approved  protocols;  (b) 
ensuring  suitabihty  is  hi^y  subjective 
based  on  the  diverse  number  of  possible 
locations;  (c)  there.is  a  concomitant  lack 
of  clear  standards  for  detiermining 
suitability  of  locations.  Procedures  must 
be  specified  by  EPA  regarding  the 
determination  of  suitability  for 
locations,  testing  facilities,  eta 

Despite  best  efforts,  the  choice  could 
always  be  subject  to  criticism  and  even 
criminal  Uability  based  on  a  good  faith 
Compliance  Statement  indicating  GLP 
standards  had  been  followed.  Most 
outdoor  testing  is  done  to  mimic  normal 
agricultural  conditions  which  are 
specific  for  the  test  substance  and  use 
bieing  proposed.  Therefore,  die 
determination  of  whether  the  size, 
construction  or  location  of  a  facility  is 
suitable  for  a  study  is  a  technical  issue, 
and  is  not  within  die  scope  of  the  GLP 
regulation  and  would  be  considered  in 
the  experimental  design  of  the  protocol. 

Response:  In  cases  where  an  EPA- 
approved  protocol  establishes  test 
locations,  that  protocol  would  satisfy 
GLP  requirements.  EPA  considera  any 
site  to  be  the  testing  faciUty  wherever 
testing  is  undertaken  to  generate  data 
required  to  be  submitted  to  EPA.  The 
conditions  required  by  the  protocol  are 
not  necessarily  conducive  to  artificial 
manipulation  in  the  field,  or  to  other 
outdoor  testing  facilities.  "Therefore, 
ensuring  the  suitability  of  the  location  of 
these  types  of  testing  facilities  is  both  a 
valid  and  necessary  part  of  protocols 
approved  by  EPA 

ii.  Comment  "the  design  of  the 
individual  scientist  could  be  dictated  by 
8 160.41  since  a  "testing  facility" 
(definition  from  1 160.3]  means  "a 
pereon  who  actually  conducts  a  study 

The  tenn  "test  site"  should  be 

defined  to  refer  to  the  actual  location  of 
a  given  "study  system."  'Testing 
facility"  could  then  be  used  as  currendy 
defined  and  refer  to  an  individual 
(mobile  development  scientist  or 
scientist  working  fix>m  a  testing  farm 
facility). 

Response:  The  definition  of  "penon" 
in  this  Part  refiera  to  the  legal  entity 
responsible  for  testing,  includ^ 
oiganizational  units.  Connequentiy,  it 
does  not  specifically  indicate  an 
individual  scietitf St 

2.  Test  system  care  facilities— A. 
Comment  Instead  of  expanding  die 
original  document  to  fit  all  test  systems, 
the' old  rdes  should  be  left  as  is,  aiid  a 


statement  added  to  cover  non-animal 
test  systems. 

Response:  EPA  disagrees  with  the 
comment  and  believes  that  Qwdfic 
changes  of  the  old  rule  are  naoessaiy  to 
avoid  amUguity  concerning  die  nieaning 
of  non-animal  test  systems. 

U.  Comment  Section  iea43(aX2)  and 
(b).  (e).  (f).  (g).  and  (h)  should  be  deleted 
because  EPA  has  already  stated  that 
these  GLP  requirements  will  be 
applicable  to  all  types  of  testing.  It  is  not 
necessary  to  add  the  four  new 
paragraphs  detailing  specific 
requkements  of  environmental 
conditions  for  aquatic  organisms  and 
plants. 

Response:  EPA  believes  that  some  test 
systems.  e.g.  aquatic  are  unique,  and  for 
the  sake  of  clarity,  diey  require  special 
treatment  in  die  regulations. 

iii.  Comment  Field  studies  should  be 
exempted  because  isolation  is  not 
possible  in  these  types  of  studies. 

Response:  EPA  disa^ees  and  believes 
that  inclusion  of  field  studies  poses  no 
unusual  burden,  since  the  separation  is 
only  required  to  be  "as  needed"  to 
ensure  "proper  separation."  ff  the 
procedures  used  are  justifiable  based  on 
experimental  design  and  documented, 
then  this  requirement  is  met  "Proper 
separation"  in  a  field  study  may  mean 
simply  that  only  one  crop  is  planted  in 
the  same  subplot 

iv.  Comment  The  change  hi 
S  160.43(c)  is  appropriate  but  the  current 
wording  does  not  require  separate 
disease  handling  fadhties  in  eveiy  case. 
The  proposed  change  has  merit  in 
clarifying  the  options  available  to 
laboratories  and  the  change  promotes 
harmony  between  EPA  and  FDA  GLP 
regulations. 

Response:  EPA  agrees  with  the 
>  comment  In  {  16a43(c),  EPA  is  deleting 
the  requirement  that  separate  areas  be 
provided  in  all  cases  for  the  diagnosis, 
treatment  and  control  of  test  sjrstem 
diseases.  Instead,  a  change  is  made  so 
that  separate  areas  are  provided  "as 
appropriate."  This  change  is  consistent 
with  the  September  4, 1987,  revised  FDA 
GUP  regulations  and  the  revised  TSCA 
GLP  rMulations. 

EPA  has  made  diis  change  to  allow 
laboratories  the  option  of  ^posing  of 
diseased  test  systems  without  also 
bearing  the  e}q)ense  of  maintaining  - 
separate  areas  in  testing  fadUties  for 
diagnosis,  treabnent  and  control  of 
disease.  Additionally.  'EPA  recognizes 
that  the  dia^osis  and  treatment 
requirements  of  i  iea43(c)  may  not  be 
appropriate  when  dealing  with  such  test 
systems  as  s<^  plants,  or 
nridoorganisais.  However,  if  the 
dedsion  is  made  not  to  dispose  of  the 
test  system.  teSt  system  care  facilities. 


as  specified  in  f  18048(0).  must  ba 
providadi 

S.  Test  system  supply  facilitiee—L 
ComoietnCr  Tha  first  santanos  In 
I  ie045(a)  shodd  be  changed  so  diat 
plants  and  friaat  materlids  an  covered 
til  diis  section. 

Response:  EPA  beUeves  diat  since 
plants  and  plant  materials  are  covered 
in  I  ie0.45(b),  induding  them  in 
1 16045(a)  is  unnecessary. 

ii.  Comment  Change  1 18a45(b)  bjr 
deleting  it  or  expanding  it  to  indude 
tests  not  confined  to  the  indoor 
laboratory  or  greenhouse. 

Response:  EPA  agrees  with  the 
comment  and  is  expanding  die  wording 
of  1 18046  to  enqihasia  diat  diis  section 
is  not  intended  to  be  confining. 
Therefore.  |  iea4S{a)  is  changed  to  read 
"*  *  *  areas  where  the  tast  systems  are 
located  *  *  *."  and  1 18045(b]  is 
changed  to  read  "*  *  *  (indudedbut 
not  limited  to  fields, 
greenhouses.  *  *  *y 

iiL  Comment  The  addition  of  die  two 
new  paragraphs  outlining  plant  and 
aquatic  fadUties  to  i  180.45(b)  is 
unnecessary.  Hiese  considerations  are 
addressed  in  1 18a41  widi  die 
requirement  that  testing  bdUties  be  of 
suitable  construction  "to  facilitate 
proper  conduct  of  studies." 

Response:  EPA  maintains  that  testing 
facilities  as  mentioned  fai  1 18041  and 
test  system  suppfy  facilities  as 
mentioned  in  i  160.45.  are  not  the  same 
and  must  be  addressed  separately. 

iv.  Comment  EPA  should  delete 
1 16045(b)  introductory  text  (bHl). 
(b)(2).  and  (c)  because  diis  information 
was  adequately  covered  in  1 1804S(a) 
and  in  1 18043.  and  die  fadlities  diey 
refer  to  will  be  addressed  in  study 
protocol 

Response:  EPA  maintains  diet  1 18043 
(test  system  care)  is  different  from 
1 180.45  (test  system  supply  fadUties) 
and  must  therefore  be  treated 
separately. 

4.  Facilities  for  handling  test  control, 
and  reference  substances— L  Comment 
These  requirements  would  severely 
restrid  the  abiUty  of  efficacy 
investigators  to  test  Aeir  product  since 
i  180.47  would  require  separation  of 
fadUties  for  test  animals  and  testing 
material  The  real  issue  for  efficacy 
testing  is  test  substance  aocountabUity, 
which  should  be  a  vitel  part  of  the 
efficacy  testing  protocol  and 
appropriate  records  maintained  to  verify 
test  substance  accountabiUty. 

Response:  EPA  notes  that  similar 
concerns  were  raised  by  oommenten 
regarding  dw  1983  rule.  Hie  wording  "as 
necessary"  was  tnduded  dian  to  aUow 
latitude  in  faciUty  design  and  operation. 


i 
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EPA  agNM  that  odier  maeMraa,  i^. 
protocol.  SOPa,  and  appropriate  raoorda, 
must  be  adequate  to  deaKmatnte  tfae 
integrity  of  teet,  oontrol  and  refermce 
substancaa  daring  handOIng. 

li.  Commmt  Would  it  be  aecesaary  to 
provide  separate  sink  fadlitiea  or 
separate  rooms  fbrmixiAg  of  die  test, 
control,  and  refsrenoe  subatanoea  or  for 
adding  water  to  tank  sprajrenf 

Response:  Separate  areas  are  reqoired 
for  receipt,  mixbig  and  storage  of  test 
control,  and  reference  subttanoes  and 
their  mixtures  as  neoessary  to  prevent 
contamination  or  mixupa.  The  same  sink 
could  be  used  for  all  work  involving 
mixing  jwovided  that  the  procedures 
(SOPs]  used  are  adequate  to  prevent 
contamination  and  mixups.  Separate 
areas  for  receipt  and  storage  aind  lot 
mixing  and  sttnage  of  test,  control  and 
reference  substances  as  required  in 
S  iea47(a}(l).  (2).  and  (3)  does  not 
mandate  the  use  of  separate  nxHns.  The 
areas  could  be  in  the  same  room 
provided  there  is  adequate  space  and 
equipment  to  provide  that 
contamination  and  mixup  do  not  occur. 
This  determination  should  be  made  on  a 
case-by-case  basis. 

D.  Bquipmtnt 

Maintenance  and  calibration  of 
equipment— A.  Comment:  Hie  ent^ 
section.  I  lB(MI3(b).  requires 
unnecessary  documentation  and/or  is 
vague  about  what  ta  required,  especially 
for  field  portions  of  residue  studies. 
Equipment  used  in  diese  studies  may 
only  be  used  on  an  occasional  basis, 
and  routine  inspection  shcndd  only  be 
"before  use."  Requiring  calibration  and 
maintenance  logs  for  all  equipment 
involved  in  generating  a  resicue  sample 
would  be  prohibitive,  would  (rften  be 
forgotten  or  overlooked  aiid  would  dien 
be  a  cause  for  not  meeting  audits. 

Responee:  Tbe  requireraent  states  that 
equipment  shall  be  "adequately 
inspected,  cleaned  and  raabitalned"  end 
"adequately  tested,  calibrated  and/or 
standardiied."  Ibis  requirement  is  not 
changed  from  tbe  old  rule.  Tbe 
laboratory  has  latitude  in  defining  in  its 
SOPs  what  is  "adequate"  onlees  given 
spedflc  guidance  oUierwise  (Le.  to  test 
rides  or  testing  goideUnes).  However, 
EPA  reoommends-that  caUbration  and 
maintenance  records  be  availabie  for  all 
equipment  used  in  field  studies.  This 
includes  equipment  used  oidy  rarely  and 
rental  equipment 

ii.  Comment  It  is  better  to  designate 
in  I  ie0.e3(b)  that  repair  and 
maintenanoe  wdl  be  performed  by 
"qualifled  personnel,'*  than  to  require 
that  a  peraon  be  designated  in  tbe 
written  SOP.  Tbe  requtrestient  for 
written  SOPs  in  |  ieae3(b)  causes 


proMems  siaoe  at  many  laboratories  tbe 
equipment  used  in  conducting  a  study  is 
shared  by  a  number  of  individuals  and 
the  care  and  mainteaance  of  die 
equipment  is  also  shared.  In  die  event  of 
equipment  failure,  a  number  of 
laboratory  personnd  may  be  capable  of 
repairing  or  correctiag  a  problem,  or  in 
more  serious  equipment  failures,  a 
service  representative  of  the 
manufacturer  may  be  called.  It  is 
dierefore  difficult  and  very  inefficient  to 
designate  specific  people  to  perform 
each  specific  maintenance  and  repair 
operation. 

Response:  The  definition  of  "person" 
as  it  appears  in  §  160.3[h]  is  not  limited 
to  an  individual  scientist  or  technician, 
but  includes  an  organizational  subunit. 
Consequently,  the  SOP  that  designates 
the  "person  responsible"  will  be 
designating  a  subunit  of  the  testing 
facility,  which  could  be  one  or  several 
individuals.  This  view  is  consistent  with 
FDA's  (52  FR  33774)  interpretation  and 
definition  of  "pereoa."  Where  duties  are 
delegated  in  the  SOPs,  all  contingencies 
may  be  addressed,  including  the 
contracting  of  service  personnel. 

Hi.  Comment:  Certain  pieces  of 
equipment  such  as  tractora,  land 
preparation  and  land  measuring  devices 
should  be  exempt  from  the  calibration 
requirement  as  shoald  standard 
commercially  available  laboratory  ware, 
such  as  graduated  cylindera,  beakers, 
flasks,  etc.  Only  equipment  directly 
related  to  ai>plicatian  of  the  test 
substance,  such  as  tprayen  or  granular 
applicaton  should  be  listed  as  requiring 
calibration.  Therefore,  \  ieo.63(c]  is  not 
appropriate  for  field  studies. 

Response:  EPA  believes  diet 
calibration  should  be  required  for  the 
application  i^iase  of  field  studies. 
However,  die  method  of  calibration,  and 
hence  the  exact  equipment  to  be 
calibrated,  are  not  q)ecified  in  GLP 
standards,  as  long  as  the  methods  and 
records  ensure  the  quality  and  integrity 
of  the  study.  Some  equipment,  such  as 
graduated  cylindera  and  volumetric 
flasks  are  pre-calibiated  and  do  not 
need  to  be  recalibrated.  Equipment 
directly  related  to  the  application  of  the 
test  substance  may  require  calibration, 
but  application  rates  may  include  other 
parametere.  The  methods  used  to 
measure  all  paramolen  inherent  in  the 
determination  of  application  rates 
would  have  to  be  adequately  calibrated 
in  order  to  ensure  tbe  quality  and 
integrity  of  the  stu(^. 

K  Testing  Fadlitiei  Operation 

1.  Standard  opertting  procedures — 1. 
Comment  Then  are  few  standardized 
tests  available  to  raseardiera  related  to 
novel  microbial  peaticides.  An 


experimental  i|se  permit  is  required  for  . 
the  evaluationofcertata microbials  at 
an  earlier  stage  of  research  than  is 
required  for  chemical  evaluations. 
Therefore,  it  would  be  very  cumbersome 
to  require  written  SOPs  for  microbial 
pesticides,  since  the  methodology  may 
be  in  a  state  of  flux.  It  niay  only  be 
possible  to  develop  SOPs  following  the 
completion  of  a  study.  If  methoda  ol 
application  and  assessment  need  to  be 
modified  for  each  microbial  developed, 
it  would  be  best  to  affirm  that  methods 
development  could  be  performed  in 
accordance  with  accepted  scientific 
standards  without  having  SOPs  as 
described  in  S  160.81.  EPA  is  encouraged 
to  take  a  flexible,  case-by-case 
approach  to  establishing  appropriate 
GLP  standards  for  a  given  set  of 
experiments  concerning  development  of 
microbial  pesticides.  Allowances  could 
be  made  for  situations  in  which  SOPs 
are  inappropriate,  such  as  in  the  early 
stages  of  fidd  work.  These  allowances, 
made  in  advance  of  the  work,  could  then 
be  positively  affirmed  aa  good 
laboratory  practice,  ratber  than  as 
tolerated,  non-compliaoce  with  CLP 
standards.  This  would  alleviate  the 
uncertainty  of  performing  experiments 
in  a  scientifically  sound  fashion,  without 
knowing  until  the  conclusion  of  the  work 
whether  the  data  would  be  acceptable 
to  EPA 

Response:  EPA  agrees  that  there  are 
special  problems  associated  with  the 
early  stage  of  method  development. 
Method  development  phases  of  an 
experiment  are  not  under  GLP  standards 
as  has  been  darified  in  the  definition  of 
"study"  in  S  160.3.  SOPs  are  thus 
required  for  those  operations  in  which 
all  steps  have  been  worked  out. 
However,  SOPs  are  needed  to  ensure 
the  quality  and  integrity  of  all  studies 
performed  under  GLP  standards,  for 
instance,  after  the  medwd  has  been 
developed.  There  is  flexibility  in  relation 
to  SOPs  insofar  as  changes  can  occur 
during  die  study  as  long  as  they  are 
authorized  by  die  study  director  (and 
management  if  the  changes  are 
significant)  and  documented  with  raw 
data.  Furthermore,  methodology  that  is 
not  generalized  or  established 
sufficiently  to  be  included  in  SOPs  can 
be  defined  in  the  study  protocol. 

ii.  Comment  Althou^  unchanged 
from  the  old  rale,  the  second  half  of 
S  160.81(a]  should  not  apply  in  some 
cases.  The  justificalion  for  this  is  as 
follows:  (a)  Unforeseen  circumstances 
cannot  be  authorized;  (b)  minor 
deviations  do  not  need  autliorization  by 
the  study  director;  {c)  people  who 
conduct  the  studies  arQ  required  to  be 
appropriately  trained  aid  are  able  to 
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make  decisions  if  necessary  to  deviate 
from  the  SOPs:  (d)  in  field  studies, 
deviations  fiom  SOPs  will  occur  before 
the  researcher  is  able  to  consult  with  the 
study  director  (e)  decisions  about 
deviations  fixim  SOPs  that  are  made  by 
field  personnel  would  be  based  on 
standard  agricultural  practices. 

Response:  EPA  disagrees  with  the 
suggestion  that  some  deviations  do  not 
require  authorization  by  die  study 
director.  It  is  necessary  for  the  study 
director  to  authorize  deviations  from 
SOPs  to  ensure  that  these  deviations  do 
not  have  an  advene  impact  on  the 
study.  SOPs  should  be  written  with 
sufficient  flexibility  to  accommodate 
field  studies  by  anticipating  conditions 
under  which  appropriate  actions  must 
be  taken  without  the  need  for 
authorization  by  the  study  director. 
Standard  agricultural  practices  can  be 
referenced  in  SOPs  as  long  as  this  does 
not  lead  to  ambiguity  concerning  the 
appropriate  action  to  be  taken  in  a  given 
situation.  If  SOPs  state  the  constraints 
on  action  and  a  decision  is  made  within 
these  limits,  there  is  no  deviation.  This 
is  in  concert  with  FDA's  GLP  regulations 
(52  FR  33774)  which  require  that  die 
study  director  make  certain  that 
specified  procedures  are  followed  and 
that  all  modifications  to  the  procedures 
in  the  approved  study  plan  are 
documented  and  approved. 

iii.  Comment  Some  of  the  examples  of 
required  SOPs  provided  in  S  160.81(b] 
are  not  applicable  to  all  test  systems  or 
study  types.  For  example,  "test  room 
preparation"  would  not  be  appropriate 
when  conducting  field  residue  studies, 
and  "necropsy  of  test  system  or  post- 
mortem examination  of  test  systems," 
would  not  apply  to  studies  using  a 
chemical  or  physical  matrix' as  die  test 
system  (sterile  water,  soil,  agricultural 
fields).  Furthermore,  §  160.81(c)  states 
that,  "Each  laboratory  or  other  study 
area  shall  have  immediately  available 
manuals  and  SOPs  relative  to  the 
laboratory  or  field  procedures  being 
performed." 

Response:  EPA  agrees  that  the  term 
"room"  in  { 160.81(b)(1)  is  inappropriate 
to  many  studies  and  is  changing  the 
word  to  "area"  in  order  to  clarify  that 
field  studies  are  included  EPA  believes 
that  §  160.81(b)  should  apply  in  all  cases 
since  the  purpose  of  SOPs  is  to  insure 
the  quality  and  integrity  of  the  data 
generated  in  the  couree  of  a  study  as 
stated  in  S  160.81(a).  However, 
procedures  that  are  not  necessary  to  be 
performed,  such  as  necropsy  in  the  case 
of  field  studies,  do  not  require  SOPs. 

iv.  Comment  The  term  "test  systems" 
should  not  replace  "animals"  in 
§  160.81(b)  (6)  and  (7).  Aldiough  diis 
requirement  is  useful  for  preventing  or 


slowing  autolysis  for  toxicology  studies, 
for  other  studies,  such  as  metabolism, 
addressing  the  handling  of  moribund  or 
dead  test  systems  is  not  appropriate.  In 
these  types  of  studies,  if  a  test  system 
were  moribund  or  dead,  the  testing 
guidelines  require  the  part  of  the  study 
that  was  impacted  to  be  repeated,  and 
this  requirement  is  only  applicable  to 
animals. 

Response:  EPA  disagrees  with  the 
comment.  This  rule  applies  to  plants  as 
well  as  animals. 

V.  Comment  PubUshed  literature  (e.g., 
ASTM  methods)  should  be  acceptable  in 
{ 160.81(c)  as  an  appropriate  part  of  an 
SOP  and  not  just  as  a  supplement  to  a 
written  SOP.  The  written  SOP  could 
incorporate  the  published  literature  by 
reference,  without  having  to  rewrite  the 
entire  procedure. 

Response:  EPA  agrees  diat  it  would 
not  be  appropriate  to  rewrite  published 
literature,  hence  the  allowance  for  SOPs 
to  use  it  as  supplements.  The  SOPs  are 
still  needed  to  establish  the  relationship 
of  the  method  to  data  collection 
procedures  and  needs  in  the  laboratory. 
While  the  resulting  SOP  would  still  have 
to  be  written,  it  would  in  effect  be 
abbreviated  in  that  all  of  die 
methodology  referenced  would  not  need 
to  be  rewritten. 

2.  Animal  and  other  test  system 
care—i.  Comment  Section  160.90(a) 
should  be  deleted  since  the  subject  is 
covered  in  §  160.81(b). 

Response:  EPA  recognizes  Uiat 
S  160.81(b)  requires  testing  facilities  to 
establish  SOF^  for  animal  or  other  test 
system  care.  Section  160.90(a),  however, 
expressly  specifies  that  SOPs  shall  also 
cover  test  system  housing,  feeding  and 
handling.  This  section  is  consistent  widi 
FDA's  GLP  regulations  and  is  not  an 
additional  requirement 

ii.  Comment  Section  160.90(b)  should 
be  simplified  to  provide  that  test 
systems  be  evaluated  prior  to  use  but 
not  necessarily  isolated.  For  some 
studies,  such  as  plant  metabolism, 
isolating  the  plants  or  soil  is  not 
appropriate. 

Response:  EPA  disagrees.  Isolation  is 
necessary  to  insure  that  a  test  system  is 
free  from  disease  or  other  conditions 
that  may  impact  the  study.  Further,  the 
inclusion  of  this  is  consistent  with 
FDA's  GLP  regulations. 

iii.  Comment  The  evaluation  of 
certain  test  systems  according  to 
"acceptable  *  *  *  scientific  practice" 
creates  some  difficulty,  particularly  for 
plants,  microorganisms,  soil  and  water, 
since  such  practices  are  not  defined. 
"Acceptable"  should  be  deleted 
regarding  scientific  practice  and  the 
requirement  be  only  that  a  scientific 
basis  be  used  in  determining 


appropriateness  for  testing,  bi  this  way, 
testing  fadlides  would  not  need  to 
justify  or  prove  their  basis  to  be 
"acceptable"  in  ill-defined  areas  or 
those  in  flux. 

Response:  EPA  agrees  that  die  term 
"acceptable  scientific  practice"  may  not 
be  definable  when  method 
developments  are  in  flux.  The  term 
"acceptable"  is  retained,  but  die  term 
"scientific  practice"  is  changed  to 
"scientific  methods."  This  diange 
preserves  EPA's  intent  that  rigorous 
scientific  mediodology  be  used  without 
implying  that  rigid  practices  be  adibered 
to  where  they  may  not  appropriately 
exist 

iv.  Comment  The  requirement  under 
S  160.90(c)  that  die  test  area  be  disease- 
&«e  prior  to  study  initiation  is 
inappropriate  for  field  studies  since  it 
would  be  impossible  to  d»:lare  areas 
totally  disease  free  under  field 
conditions.  Also,  one  of  the  objectives  of 
performing  studies  in  the  field  is  to 
conduct  the  studies  under  representative 
environmental  conditions  whicb 
includes  encountered  disease  and  insect 
pressures,  making  this  part  in  direct 
conflict  with  the  study  objective. 

Response:  The  requirement  is  for  the 
test  system  to  be  "free  of  disease  or 
condition  that  interfere  with  the  purpose 
or  conduct  of  the  study."  The  current 
wording  therefore  provides  sufficient 
latitude  for  field  studies.  Furthermore, 
EPA  does  not  intend  compliance  with 
tbis  provision  to  require  deviation  from 
accepted  agricultural  practices.  If 
disease  and  insect  pressures  are 
considered  to  be  an  integral  part  of  a 
study,  they  clearly  do  not  interfere  with 
the  purpose  and  conduct  of  that  study. 
The  test  system  would  therefore  not 
need  to  be  free  of  them. 

V.  Comment  Section  160.90(c)  should 
be  deleted  since  the  effect  of  corrective 
treatment  caimot  be  accounted  for  in 
test  results. 

Response:  EPA  believes  that  while  the 
effects  of  corrective  actions  taken  to 
isolate  and  treat  disease  or  signs  of 
disease  may  complicate  interpretation  of 
test  results,  so  mi^t  the  effects  of  die 
disease  itself.  This  requirement  for  field 
studies  is  not  inconsistent  with  its 
inclusion  for  laboratory.  i.e.,  toxicology, 
studies. 

vi.  Comment  Maridngs  which  identify 
animals  individually,  rather  dian  the 
group  as  required  by  8  160.90(d),  are 
needed  in  many  studies  %vith  warm- 
blooded vertebrates  in  pens,  or  in  die 
field.  For  example,  precocial  young  of 
avian  species  should  be  marked 
individually. 

Response:  Specific  criteria  for 
marking  of  individuals  to  meet  study 
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requirements  should  be  addressed 
separatdy  in  the  protocol  of  the  study. 
The  requirement  in  S  160J0(d) 
addresses  the  need  tbst  test  systems  be 
adequately  identified  to  prevent 
confounding  with  other  test  systems. 
Identification  of  precocial  birds,  for 
example,  may  be  outlined  in  &e  study 
protocol. 

vii.  Comment:  The  proposed 
muhispecles  housing  under 
S  100.90(e](l]  is  redundant  to  proposed 
{  160.43(a)(1)  and  is  inconsistent  with 
EPA's  desfa«  to  streamline  GLP 
standards. 

Response:  EPA  disagrees  with  the 
conclusion  diat  diese  sections  are 
redundant.  While  §  160.43(a)(1)  states 
that  die  facilities  shall  be  student  to 
aDow  proper  separation  of  species, 
1 160io(e)(l)  refers  specifically  to  test 
system  care  within  die  facilities. 

viii.  Comment  Field  studies  should  be 
exempt  from  the  periodic  testing 
requirement  of  1 160 J0(g}.  A  bioassay  or 
chemical  analysis  prior  to  study 
Initiation  should  snf&ce  to  show  that 
contaminants  are  not  present  at  levels 
capable  of  interferfaig  with  die  study. 
The  need  for  prior  analysis  may  even  be 
obviated  by  documentation  of  die 
previous  history  of  pesticide  use  in  die 
soil  according  to  Standard  Evaluation 
Procedures  to  ensure  that  no  interfering 
contaminants  are  present 

Rmpotwe:  The  regulations  as  written 
do  not  require  that  periodic  tests  be 
performed  during  a  study  unless  there 
are  "contaainants  known  to  be  capable 
of  interfering  with  die  study  and 
reasonaUy  expected  to  be  present  at 
levels  above  those  specified  in  die 
protocoL"  If  there  is  no  reasonable 
expectation  diat  a  problem  exists, 
periodic  testing  is  not  needed.  An 
acceptable  method  to  detennine  this, 
such  as  evaluation  of  the  history  of 
pesticide  use.  should  be  d^ed  in  the 
protocol  or  SOPs. 

ix.  Comment:  The  requirement  in 
1 160J0(j)  for  acclimatixatioo  of  plants 
and  animals  should  be  deletfld,  since  It 
is  not  defined  and  promotes  ouifusion. 
Animal  toxicology  tests  would  be 
subject  to  isolation  and  sqiMrately  to 
accnmatisation.  ^ganisms  in 
enviroomental  studies  will  have  been 
isolated  widi  tiieir  baalUi  status  being 
evaluated  per  §  160.90(b)  and 
aociliiMtiration  would  have  already 
been  performed  as  part  of  the  process. 
This  part  should  be  amended  to  indicate 
diat  teat  organisms  be  acclimatized  to 
all  experimental  conditions  except  the 
teat  substance. 

AestpoRsar  EPA  believes  that  the  term 
acclimatization  has  common  »oa»T»wg 
diet  is  dear  io  dw  context  of  its  usage  in 
the  regulation.  AndimaMaation  implies 


accustoming  to  experimental.  \jb^ 
environmental,  conditions  other  than  the 
actual  introduction  of  the  effect  (e.g.. 
test  substance)  to  be  measured  in  ^e 
experiment  If  acclimatization  is 
achieved  during  the  process  of  isolation, 
it  should  be  so  stated  in  the  protocol  and 
does  not  require  additional  technical 
effort. 

In  addition,  the  term  "organisms"  in 
§  160.90(i)  has  been  changed  to 
"systems."  This  chaige  is  consistent 
with  the  intended  expansion  of  GLP 
standards  and  was  an  inadvertent 
omission  in  the  proposed  rule. 

F.  Teat  and  Control  Substances 

1.  Test,  control  and  reference 
substance  characterization — L 
Comment:  Requiring  stability  and 
solubility  before  testing  would  result  in 
a  oostly  burden  to  llie  efficacy  testing 
sponsor.  The  sohibiHty  testing  portion  of 
this  requirement  would  not  cause 
signiflosnt  problems,  but  requiring 
stability  testing  to  be  completed  b«fore 
study  initiation  could  result  in 
significant  time  and  cost  burdens. 

Response:  It  is  mare  oostly  to  have  to 
repeat  a  study  because  of  inadequate 
solubility  or  stability  in  respect  to 
experimental  need&  EPA  agrees, 
however,  that  requiring  stability  testing 
to  be  completed  befcre  the  study  may 
result  in  unnecessary  delays  and  is 
allowing  concurrent  stability  testing. 
Therefore,  EPA  has  changed  the 
requirement  to  allow  stability  testing 
concurrently  with  tke  study.  Solubility, 
where  diis  is  relevant  to  a  study,  must 
still  be  known  before  the  experimental 
start  date.  Please  note  that  the  1983  GLP 
standards  require  determination  of 
diaracteristics  w^idi  will  appropriatdy 
define  the  test  or  control  article  before 
study  initiation.  Thus  solubility 
determination  before  a  study,  where  it  is 
relevant  to  the  stuc^  and  hence  an 
appropriate  characteristic,  is  not  a  new 
requirement 

ii.  Comment  The  term  "purity"  should 
be  expanded  to  inchide  radiochemical 
purity  since  further  definition  is  needed 
to  encompass  metabolism/ 
environmental  fate  studies  conducted 
with  radioactive  materials. 

Response:  Radiodiemical  purity  is 
covered  under  "other  characteristics 
which  appropriately  define  the  test 
control,  or  reference  substance."  It  is  not 
necessary  to  specifically  list  this 
characteristic. 

iii.  Comment  What  level  of  analysis 
constitutes  "appropriate" 
characterizatian?  to  quality  control 
batch  analysis  sufikient?  Is  it  neeessaiy 
to  fully  chuactarixf  technical  materials 
to  0.1  percent? 


Response:  Th«>  <«etailt  of  what 
"appropriately"  defines  the  test 
substance  is  s  guidelina  or  protocol 
issue  that  cannot  be  spadfied  in  a 
generic  document  such  as  GLP 
standards.  The  appn^ilate  level  of 
characterization  is  largely  dependent  on 
the  nature  of  the  study  that  the 
substance  is  to  be  used  for. 

iv.  Comment  What  needs  to  be 
characterized,  the  tedmical  grade  active 
ingredient  or  the  end  pnodoct? 

Response:  The  test  substance  needs  to 
be  characterized.  If  the  test  substance  is 
the  end  product  the  end  product  needs 
to  be  characterized. 

V.  Comment  The  diaracterization 
requirement  is  inappropriate  since  it 
conflicts  widi  management 
responsibilities,  is  costly,  and  adds 
unnecessary  ddays  to  die  development 
process.  It  removes  a  naceasary  option 
of  planning  by  objectivas  that 
responsible  business  managemeit  must 
retain.  Delays  and  reachaddfaig.  which 
may  result  if  inadequatb  work  is 
permitted  by  management  are  real 
consequences  that  must  be  accq;>ted  by 
management  and  management  must 
decide  whether  ornot  to  risk  beginning 
an  experiment  iHrior  to  doing 
charactoization  studies.  Since  the 
ultimate  validity  of  a  stidy  will  require 
that  such  data  be  obtained  before  the 
study  is  completed  and  as  long  as  the 
sponsor  can  demonstrate  that  a  study 
was  conducted  with  aolhentic  material, 
it  is  farelevant  when  tha  characterization 
is  completed.  This  pn^iosal  is  not  in 
concert  with  FDA  GLP  regulations. 
Many  times  prospectivs  products  fail  to 
reach  the  maricetplace  due  to  unusual  or 
insurmountable  probleais.  llierefore, 
elimineting  the  need  for  characterization 
of  product  will  reduce  the  costs  of 
products  that  fall  out  of  developmental 
process. 

Response:  Characterization  Is 
necessary  to  ensure  integrity  of  studies. 
It  is  also  necessary  forQ>A  to  have 
characterization  data  available  for 
inspectional  purposes  during  ongoing 
studies,  and  thus  to  have  this 
information  complete  at  the  beginning  of 
the  study.  Without  characterization,  it  is 
not  possible  to  know  Whedier  test 
control,  or  reference  sifcstances  from 
different  batches  that  are  used  in  a 
single  study  are  in  fact  identical 
Adequate  testing  for  cbaraderization 
normally  occurs  during  the  synthesis  or 
production  of  test  oonkoL  and  referaooe 
substances,  and  dius  sfcoudd  already  ba 
available  before  dia  tatt  bagins. 
Consequentiy,  havuig  aharaotetisatkm 
data  available  sbouU  tot  iB^lose  an 
additional  burden  in  i 
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EPA  daas  i«[rea.  howevar.  that 
stability  tsstiag  should  be  aKowed  to  ba 
perfonnad  concunatttly,  to  prevant 
unreasonaUa  delays.  Tba  sixaisor  will 
ttear  the  burden  (rf  a  repaatad  teat  to  Iha 
case  that  concanrent  stability  testing 
suggests  that  the  study  is  not  valid.  For 
that  reason,  EPA  ia  revising  S  160.106(b] 
to  aDow  for  concomitant  determinatioa 
of  stability. 

vi.  Comment  Tba  last  sentence  of 
S  16ai06(a),  relating  to  saediods  and 
fabricati(»,  should  be  ddeted  sinca 
these  may  contain  CBL 

Response:  This  is  not  a  new 
requirement  and  has  not  posed  any 
problems.  Inspectors  are  cleared  to 
handle  CBI  soaterial;  any  sensitive 
information  can  be  declared  CSI  and 
treated  as  sach. 

vii.  Goaunanfc  Soaaa  EPA  auditofs  are 
interpreting  dds  section  to  raqaire  that 
the  testing  facility  not  onfy  ardilve 
certificatton  reoords  concerning  the 
purity  or  assay  of  an  analytical  standard 
(reference  substance),  bat  to  also 
archive  copies  of  the  raw  date  and 
records  generated  daring  tha 
certification  procasa.  The  qMinaor  or 
chemical  siqiplier  shoidd  only  be 
required  to  arcUva  tte  raw  data 
suKKMting  tha  certification  oi  an 
analytical  standard.  The  testtog  facility 
need  only  archive  a  copy  ^tha 
certification  of  the  standard. 

Resptmse:  EPA  agrees  widi  the 
conunei^  and  is  modifying  f  ieai06(a) 
to  allow  for  qwdficatiim  of  tha 
availability  of  tha  docanentatioB 
supporting  the  characterisation  if  it  is 
not  available  at  the  testing  fadlity.  Ilia 
phraae  "and  sadi  docanentotion 
availability  shaU  be  specified"  is  added 
to  the  end  of  tha  first  santanoa  in 
§  16ai06(a).  fbUowii«  the  word  "**  * 
experiment" 

viiL  Comoieot- Muy  of  Oe  tests 
coming  under  tha  scope  af  tha  propoaad 
GIP  standards  are  to  themaelves 
stability  studies.  Soil  dissipation  tests 
are  stability  drteradnattoas  of 
herbicides,  aa  are  teste  of  saicrobial 
genetic  mariwrs  farmeasaring 
persistence  of  reconbinandy  derived 
orgaaisBM.  The  proposal  places  industry 
in  the  qoandary  of  condacting  stability 
stucUas  prior  to  a  sterility  sti^. 

iia^NMisst:  The  porforsBBnca  teste  dtod 
cannot  be  considered  to  be  st^iility 
teste  under  te  GLP  standaida.  In  die 
context  described  above,  tha  persistence 
of  the  substanoa  in  the  anvironniont  la  a 
separately  maaeaiad  paraawter. 
However,  whsn  parfamtogsadi  tests,  it 
is  still  inHMKtant  to  know  toe  ^Ulity  af 
die  substanoa  to  ansan  that  dw 
measarad  efiact  waa  daa  to  tha  affset  of 
die  test) 


ix.  OnaMol' Woald  it  ba  accaptaUa 
to  EPA  tf  dw  stability  knowiedge  to 
based  cm  dha  axtrapoUtten  of  dw  rasaHs 
of  a  short-term  stability  study  HidCT 
wrtrena  conditions  carried  oat  befcira 
tha  experiassntal  starting  date? 

Re^Mtaee:  Such  an  acoderated  stady 
would  not  denoostrate  stability  ander 
test  conditions,  md  could  not  be  part  of 
the  Goncusrent  stabibty  testtog 
performed  in  conjunction  with  a  larger 
study.  It  would  be  a  separate  stady  with 
ite  own  protocoL 

X.  CaauBent-  The  proposed  rale  does 
not  address  whether  ^Mlity  control 
activities  fall  under  die  GLP  standarda. 

Ae^ponsa:  Not  all  quality  control 
activities  are  GLP  issues.  Quality  contrd 
woiii  diat  is  mteyal  to  the  laboratory 
performing  the  study  wouU  be  under 
GIP  stuidarda,  but  not  diat  perfonned 
during  aianiifactBring.  Stomas  as 
defined  to  tUs  part  are  subject  toGU> 
standards  only  whoi  required  to  ba 
submitted  to  fidfiU  data  reaureaients. 

xi.  CoouiMfitr  The  part  ruated  to 
"storage  container  asstgamant  lor  die 
duration  of  a  study"  in  |  ie0.105(c) 
would  be  unrealistic  for  Add  studies, 
espedally  where  storage  ctmtainers  may 
be  large  tanks,  or  ddivery  systems 
which  are  poasibly  not  even  owned  by 
the  sponsor  or  testtog  facility. 

Response:  The  ddivery  systems  and 
tanks  that  are  part  of  ddivaiy  systems 
are  not  "storage  containers."  Taet 
control  and  rderenca  sabstanoa  will 
howaw,  be  stored  before  aee  to  sane 
container  that  is  unique  to  diat 
substaaee  daring  the  test  this  may  be 
the  contatoer  that  it  comes  to  or  diat  to 
assigned  to  it  by  die  testing  fBdUty. 

xiL  Ctemwntr  Uqaida  from  large 
contaiacfs  are  trften  i^aoed  into  snaUer 
containers  for  use  diving  die  stady. 
Consolidation  of  die  test  sttbatanoe  into 
smaller  containars  as  tha  supply  to 
depletad  should  be  allowed.  Theae 
containers  need  not  be  retained  after 
diey  are  en^ty,  since  their  retention 
doM  not  enhanca  the  quality  or  intapity 
ofdMdatoooUectod. 

Response:  EPA  disagrees  with  the 
saggeatioa.  The  retention  of  contatoars 
is  necessary  to  ensure  the  inte^ty  of 
the  study.  This  includes  smpty 
containeiB,  which  nwat  be  kept  to  verify 
te  diqNidtion  of  dte  test,  control  and 
reference  sabstaaca.  Disposd  of 
containers  advarsdy  affacte 
accoantability.  Tbte  provision  of  dw  rale 
is  not  changed  froas  tha  1903  rale,  bol 
was  commented  on  by  the  puUic 
becaase  it  Bsay  affect  typea  of  stadteok 
such  as  field  stadtea.  diat  wdl  now  isU 
undsr  the  pravisisas  of  tha  rsia  aa  a 
result  of  theee  eaMsteente. 

xiii.  C^MBieat;  How  ara  "studisa  of 
mora  thaa  4  weeks  dwatton" 


to  I  MOlOBid)  dsfinadr  IWy 
defined  aa  stafie 
pbaea^afteorettan* 


temeanlto^plytodw 

experimental  start  and  experitosnlal 
terminatton  dates.  The  saggeetifln  of 
using  the  term  "tn^ife  phase"  te  not 
aoeqited  since  this  totredaoes  new 
termindogy  that  is  not  adaqaataly 
definad.  The  term  "4  waeks 
experiaiantd  dsration"  replaoes  "4 
weeks  daration"  to  1 16aiOB(^  to 
darify  dtot  dis  stady  iirittation  aad 
stady  eompletioB  dalea  ara  act  iaqiBed. 

xiv.  Comment  Section  IMlIOS  (b)  and 
(e)  do  not  provide  necessary  disci etion 
to  testtog  parsonnd  to  determiiie  whet 
data  are  needed  to  diaracterin  stabiKty 
fm*  a  substance,  and  how  the 
determination  is  made.  Ine  phrase 
"under  test  conditions"  needs  additional 
dariflcation,  since  a  variety  of 
temperature,  faimiidlly,  mdstnre,  and 
other  test  conditions  msy  be 
encountered  across  the  United  States. 
Routine  product  chemistry  testing  for 
euHusion  stability,  hydrnysis, 
photostalnlity,  etc  should  satisfy  dds 
requirement 

AeapoRsa:  Hie  terminology  "under 
test  conditions'*  is  ambiguous  and  may 
be  mistoterpreted,  so  EPA  has  decided 
to  delete  "under  test  oondidans"  from 
i  ieo.ia5(c)  and  replace  it  wfdi  "nnder 
stwage  conditions  at  dw  test  site."  TUs 
may  bs  adaqaately  addressed  bf  roatbrn 
prodact  chaaiiiti  y  testing  aa  hwg  aa 
storage  of  tha  sdwtanoa  at  tfw  test  dte 
te  to  known,  aooeptaUe  coiufitloaa. 

XV.  Qwtment:  Sedton  iaai06(e) 
shooU  ba  dslatad  dnoa  H  was 
redandant  wifli  |  l«lll3(aX2)- 

JTsiyBaaef  EPA  disayeea  dwt  ttasa 
sections  ara  radundaat  Sedton 
ieo.l06(a)  refsn  to  toa  test  cortrol  and 
reference  sabatanoa.  ariiile  %  ItMlS 
rafsra  to  mixtaras. 

xvL  Commawfc  Kaowkdgs  of  stobility 
makes  sense  for  kmg-tem,  but  not  short 
term  stadlss  because  if  stabiMty  is 
suspad  dwn  doaea  ara  1 
day  and  given  or  qwayed  knmadtotdy. 
Adequate  kaowladge  of  stability  Bwy 
exist  from  chemical  information  aboat 
die  test  sttbetaaoa. 

iisiponae;  If  a  sabatanca  to  known  to 
be  stabla  far  a  few  days,  dwn  Ite 
stability  is  known  to  tmss  of  te  test 
iaqaheawnte.lfdwstebilityteBOt 

short-tens  stadias.  Slorags  staUUtjr 
needs  to  be  known  even  if  I  ~ 
teaaa 


tosuHpofftiteetabilttirl 
iBSliag.  ite  striiiiitjr  to  known  a 
requiremant  to  mat  Hewavac 
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theoretical  stability  is  not  considered  to 
be  adequate.  The  method  used  to 
compensate  for  poor  stability,  such  as 
daily  mixing  or  immediate  application, 
is  addressed  in  guidelines  rather  than  in 
GLP  standards. 

2.  Test,  control  and  reference 
substance  handling— Comment:  If  the 
test,  control  or  reference  substance  is 
inherently  unstable,  it  may  not  be 
possible  to  "preclude  deterioration." 
Therefore,  the  regulation  should  allow 
for  periodic  evaluation  of  the  purity  of 
the  test  substance  during  a  study  to 
assure  its  integrity  and  replace  it  vihen 
shown  to  be  warranted. 

Response:  The  intent  is  to  prevent 
deterioration  due  to  handling.  PeriodUc 
testing  is  allowed  under  S  ieo.l05(b)  as 
changed  in  the  final  rule. 

3.  Mixtures  of  substances  with 
carriers— i.  Comment-  Does  S  160.113 
require  determination  of  uniformity, 
stability,  and  solubility  during  field 
residue  studies?  If  so,  does  it  require 
analyses  for  each  tank  preparation?  This 
requirement  would  impose  a  large 
burden  on  testing  facilities  performing 
these  types  of  studies. 

Response:  The  purpose  of  this  section 
is  to  assure  that  the  methodology  used 
to  prepare  the  mixture  is  valid.  Once  the 
methodology  has  been  proven  for  a 
particular  mixture,  it  need  not  be 
reconfirmed  each  time  that  mixture  is 
prepared.  For  field  residue  trials,  there 
will  be  data  submitted  to  EPA  that 
support  the  uniformity,  stability,  and 
solubility  of  a  substance  in  the  carrier 
when  prepared  by  appropriate 
methodology,  i.e.  according  to  the 
proposed  use  or  label.  In  such  cases  it 
may  not  be  necessary  to  test  each  batch 
that  is  prepared  for  field  application. 
However,  field  residue  trials  do  remain 
subject  to  the  requirements  of  this 
section.  Where  available  data  are 
inadequate  to  support  uniformity, 
stability,  and  solub^  in  a  particular 
case,  then  it  is  necessary  for  die  data  to 
be  generated  under  this  section.  Also, 
Aere  may  be  protocol  stipulations 
applicable  to  a  particular  study  that 
require  tank  mixture  analyses  in 
addition  to  any  provisions  of  th^ 
section. 

iL  Comment'  The  range  of 
environmental  conditions  encountered 
in  field  trials  are  great  and  would 
require  extensive  evaluations  of 
stability  and  solubility  under  numerous 
environmental  conditions.  This  amount 
of  data  could  not  be  evaluated  prior  to 
study  initiation. 

Respoase:  Sectioa  10e.ll3(aM2)  states 
that  the  d0tenninatioQ(s)  shall  be  "*  *  * 
under  the  enviroimMatal  conditions 
specified  in  Oie  prploooi  and  as  required 
by  die  conditions  of  the  test"  AU 


possible  environmental  conditions  do 
not  have  to  be  anticipated  and  tested 
unless  required  in  the  protocol. 

iii.  Comment-  Short-term  toxicity  and 
field  residue  studies  should  be  exempted 
from  this  section  since  supplementary 
analyses  are  performed  for  other  studies 
with  the  same  test  substance.  The 
analytical  cost  could  equal  or  exceed 
the  cost  of  the  remainder  of  the  short- 
term  study. 

Response:  The  GLP  standards  do  not 
require  characterisation  for  each  study. 
The  characterization  is  required  for  each 
test,  control,  and  reference  substance. 
The  same  substance  may  need  to  be 
characterized  only  once,  even  if  used  on 
multiple  studies. 

iv.  Comment-  The  requirement  for 
stability  and  solubility  should  allow 
flexibility  for  the  sponsor  to  make  the 
determination  either  before,  during,  or 
after  the  study.  When  to  determine  the 
stability  is  a  business  decision  based  on 
knowledge  of  the  if  sk  of  having  to 
repeat  a  study,  if  the  stability  data 
negatively  impacts  the  integrity  of  the 
study. 

Response:  EPA  understands  that 
requiring  stability  testing  to  be 
completed  prior  to  a  study  may 
introduce  unreasoaable  delays.  In 
harmony  witli  tlie  modification  of 
9 160.10S(b)  to  allow  concurrent  stability 
testing  of  test,  control,  and  reference 
substances,  §  ieo.ll3(a](2]  is  changed  to 
allow  stability  testing  of  mixtures  to  be 
performed  concomitantly  with  the  study. 
This  allows  the  necessary  flexibility  and 
is  also  consistent  with  FDA's  GLP 
regulations. 

V.  Comment:  In  the  very  early  stages 
of  a  compound's  development  there  is  a 
need  for  basic  acute  toxicity  tests.     . 
However,  there  art  no  analytical 
methods  and  calibrated  reference 
standards  available  to  test  the  stability 
of  the  test  substances  in  the  carrier 
according  to  GLP  standards.  An 
estimate  of  the  stabihty  of  tiie 
compound  in  an  inert  carrier  like  starch, 
oil,  or  polyethylene  glycol  is  possible 
and  should  be  sufflcient  as  a 
preliminary  approach.  The  stability  test 
will  be  carried  out  as  early  as  the 
analytical  methods  are  available. 

Response:  If  a  carrier  is  used,  the 
mixture  with  the  ckrrier  must  go  through 
tiie  same  test,  i.e.  stability,  solubiUty, 
etc.  Instability  of  the  mixture  in  a 
specific  carrier  is  important  since  it  may 
affect  the  apparent  effects  of  the  test 
substance. 

vi.  Comment-  The  assurances  called 
for  in  §  160.113(c)  are  not  well  defined. 
How  would  the  addition  of  tiie  vriude 
used  to  facilitate  mixing  of  die  test 
substance  with  the  cairier  to  the  control 
system  affect  this  requirement?  If  the 


vehicle  is  identically  mixed  in  control  is 
there  a  need  to  show  aoninterfenmceT 

Response:  Any  vehicle  used  to 
facilitate  mixing  must  be  shown  not  to 
interfere  with  the  studfy.  This  includes  a 
vehicle  control  to  detomine  interaction 
effect 

vii.  Comment-  If  a  test  substance  is 
applied  to  a  soil,  is  the  soil  a  carrier  or 
test  system? 

Response:  This  section  does  not 
generally  consider  "soil"  to  be  a  carrier 
it  is  considered  to  be  part  of  the  test 
system. 

G.  Protocol  for  and  Conduct  of  a  Study 

1.  Protocol— General— i.  Comment- 
The  proposed  regulations  do  not  offer 
sufficient  latitude  for  ttie  generation  of 
protocols.  The  regulations  state  that  a 
protocol  must  exist  prior  to  study 
conduct,  yet  it  would  be  abnost 
impossible  to  specify  Qie  exact  analyses 
that  would  be  performed  on  biological 
samples  collected  in  the  field  until  the 
samples  were  collected. 

Response:  The  protocol  requirement  is 
not  too  restrictive  to  allow  for  situations 
where  the  exact  anal)«is  performed  may 
not  be  known  in  advance.  The  type  or 
nature  of  analysis  still  needs  to  be 
specified  in  the  protoool.  The  protocol 
should  state  what  samples  are  intended 
to  be  collected,  how  they  are  to  be 
collected,  and  how  they  are  intended  to 
be  analyzed.  If  there  is  a  need  for 
latitude,  (for  instance  It  is  not  known 
specifically  how  many  samples  will 
result  horn  a  particular  study]  tiiat 
should  be  anticipated  and  stated  in  the 
protocol. 

ii.  Comment:  Sectioa  ie0.120(a)(5).  (7). 
(10),  and  (11)  should  not  apply  to 
product  chemistry  experiments. 

Response:  The  t«in  "test  system"  is 
redefined  to  include  any  physical 
matrix,  which  may  thus  be  applicable  to 
product  chemistry  studies.  However, 
note  that  a  study  designed  solely  for  the 
determination  of  certain  chemical  or 
physical  characteristics  of  a  test 
substance  are  exempted  from 
{  160.120(a)  (S).  (7),  (1«),  and  (11)  as 
described  in  i  160.135. 

In  addition,  the  word  "of  prior  to 
"frequency"  should  be  "and."  This  was 
a  typographical  error  noticed  by  one 
commenter  and  has  been  corrected  in 
this  final  rule. 

iii.  Comment  Guidance  is  needed  in 
the  final  preamble  for  presenting 
addresses,  as  required  by 
I  l60.120(aM3),  of  field  and 
environmental  locations  used  to  conduct 
tests. 

Response:  The  address  of  the  testing 
facility  Is  the  address  of  the  "person" 
(i.e.  organizational  unit  or  subunit)  who 
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actaafly  oendactsihe  staily- Bven  if  fliis 


sitaoled  in  dUfisrciH  loCBlioiis  it  may  stID 
be  considered  to  havgoHe  addraas.  The 
ad^ws  ikould  be  a  pemnent  addbess 
and  wodd  probol^  basynonyawns 
with  the  address  of  die  stady  dtoador 
and/er  taetiag  fadllty's  managiwienf 

Iv.  GDraaMntr  "Addraaa  of  sfMRMor^ 
should  be  leflioved  from  tUa  Part  to 
maintain  consistency  with  FDA  CA^ 
regulatlona. 

Responaet  EPA  maintains  dMt  the 
address  of  tbe  qMnsor  is  essmtial  to  Its 
hispectkmal  process,  which  differs  from 
tiiatofFDA 

V.  Commatt  The  requirement  in 
S  160.120(a)(4)  to  aUte  proposed 
experimental  start  and  termination 
dates  poses  problems  lor  field  studies 
where  these  dates  cannot  be  predicted 
with  certainty.  Would  this  result  in 
protocol  deviations  whenever  these 
dates  are  not  exacdy  met? 

Response:  Tlie  rsqirirement  to 
document  the  proposed  experimental 
start  and  terminatioB  dates  in  the 
protocol  does  not  soggest  that  a  protooH 
deviation  occurs  adien  tfw  date  is  not 
met  The  term  "proposed"  signifies  that 
this  date  la  eetteated.  However,  gross 
deviation  from  the  prcpooed  ^te  may 
Iw  a  vMatfon  of  die  protoool,  if  there 
are  date-critical  aqwcts  of  the  study 
that  are  Identifiad  as  sndk 

vi.  Comment:  Section  lflai20(aX5)  la 
inappropriats  becaaae:  (a)  )naliIlGatioa 
should  be  reqalred  only  when  more  than 
one  test  syslon  can  be  need  ia  a  stndy 
and  not  fcr  example,  In  reaidaa 
chamlatry  alndlea  where  resldae  levels 
in  specific  target  cropa  are  die  subject  of 
a  study:  (b)  hMtiBcatkn  should  0^  be 
reqalred  far  thooa  that  deviate  froK.  or 
f aU  outsida  the  KMMl  EPA  foldellaes 
and  not  where  standard  test  systeais 
(Pgstidda  Assessment  GnkJeliasa  and 
Standard  Evabwtkm  Prooadons)  are 
used;  (c)  IW  rstantkm  of  diis 
requirement  does  not  promote  hannony 
between  die  EPA  and  FDA  GLP 
regulations. 

Response:  Bivfroamental  stadles  are 
more  diverse  than  health  effects  testing 
and  are  subfect  to  details  relevant  to 
test  system  dedgn  tfiat  are  more 
chemicaOy  dependent  ttan  Is  die  case  bi 
health  effects  studies.  Furthermore,  this 
is  not  seen  to  fanpoee  a  tranlen  fai  Ae 
cases  descrfbed  in  dds  coomiant  b  die 
case  where  only  one  test  system  can  be 
used,  diet  ia  the  fustificatien  diat  rinnld 
be  stated.  The  targeting afa-spectflc 
crop  may  be  part  et  dw-fostfRcatfon  and 
so  stated:  tttaatfl  ■eesasatf  lo  state 
that  dw  teat  systam  (oa,  strain  efcrop, 
eoiLr  "  ^  "     " 


refersAced  system  In  ^FA  or 
OmanizBtfen  for  Eecnomic  Cooperation 
and  Disvelopment  [OBOO\  gnideftEies. 
citing  the  use  of  swch  gaidelbies  Is 
sufficient  lustlficalkm.  Thus,  detailed 
discassitms  are  required  oniy  in  the 
relatively  few  cases  v^iece  Oe  study 
design  requires  deviation  or  special 
choices  to  be  made  in  selection  (d  die 
test  system. 

vii.  Comment:  EPA  should  add 
"range"  to  S  ieai2a(a)(6)  so  it  reads 
"*  *  *  body  weight  range,"  since 
without  qpedfying  range,  the  protocol 
requirement  could  be  misinterpreted  to 
mean  that  all  Individual  body  we^ts  of 
the  test  system  shtmld  be  included  This 
would  not  be  possible  since  exact 
weights  of  test  systems  would  not  be 
known  adien  the  protocol  is  prepared. 

Response:  EPA  did  not  intend  a 
change  here  and  retains  the  tenn  "body 
weight  range"  aa  used  In  die  1963  rule. 

viii.  Commeat  Sectioo  ieOLl20(aX7) 
should  be  deleted  sinoe  the  testsyMem 
will  be  identified  and  insttfication  for  Ha 
selectioa  will  l>c  ia  the  protoool 

AaqxMise:  Identification  of  die  test 
system  Is  not  covered  In  any  of  the  other 
parts  of  i  ieai2a  Uentificatiaa  is  die 
specific  desulptkai  of  addch  Individual 
test  system  is  used,  not  a  general 
descriptton  of  dw  kind  of  teet  system. 

be  Comment  Ibe  awdwd  far 
contrtddng  bias  is  usually  in  the  SOP. 
therefore  taidnsiaa  of  a  refsrsnce  In  dw 
protocol  to  die  SOP  siioaid  saffice. 

Response:  EPA  agrees  that  this  Is 
allowed.  TW  SOP  may  be  referred  to  in 
the  protoool  In  such  caaes. 

x.  CaonaMBC  Tne  term  iiuuieiiis 
should  ba  added  to  dw  Hat  far  dw 
descri^itlon  of  dw  diet  used  in  dw  study 
to  oovar  dw  aae  of  fertillnv  fai  plant 


beeaaseit  irdw 


Response:  EPA  has  incorporated  this 
suggestion  Into  dw  ftud  nde. 

xi.  Connwnfc' Section  lflai20(aKlO) 
should  be  deleted  or  amended  with  "if 
appn^niale^  because:  (e)  Tlw  reason  for 
selectfang  dw  route  of  adntluistraHon  is 
the  obfeetive  of  the  study;  (b)  route  of 
administration  and  reason  for  its  choice 
is  not  appKcaUe  to  studies  such  as 
aqueous  faydrtnysis  and  anaerobic 
aquatic;  (c)  EPA  Pesticide  Assessment 
Guidelines  require  dw  use  of  certain 
routes. 

Asapomer  Unlike  FDA  EPA  reqnfres 
many  tests  wlwie  a  predeftned  route  of 
exposure  is  not  avaflaUa.  Multiirie 
exposure  routes  may  be  possftte  for 
many  test  sabstances.  It  te  amm^nlate 
to  slate  diat  the  route  is  maniated  by 
gaJdetliias  orby  dw  purpose  of  dw  stoc^ 
if  eMnerof  dwse  aieilw  caaa. 

xtt.  Comment  Section  teoi20(aKiai) 
ahoold  be  modified  to  read  *****  route 


tn  adiiilitisttatluu  and/or 
to  enconqwsa  olhar  typ« 
Respooee:  EPA  dissgrssi  with 


dw 


controb  adinliiisliation  but  deaa  not 
have  oootrol  of  l^  route  of  I 
Adwfaiistratien  rbules  oosar  the 
potential  of  ad  axpoaare  routaa  and 
hence  is  a  more  general  ad-iadaalve 
term  in  this  ( 


xiii.  CoaioiaBr-  Sectioa  iaoaao(a) 
should  be  reworded  so  dwt  it  reads: 
"The  route  or  method  of  admlnislratfon/ 
aHihGatian  and  te  reason  for  dMfce.  tf 
appropriate." 

Aesponae:  EPA  disagreea  wtdi  dw 
suggestioB.  The  route  of  adndnistratian 
is  not  the  same  oonoept  aa  awdwd  at 
application  or  adiuteistiatioB.  II  would 
not  be  apiaupitete  to  tetroduoa 
stateawnts  conf^riitiig  awthodology  to 
tills  I 


xhr.  GomoMnl:  in  dw  eaae  where  dw 
study  director  ie  part  of  a  ooolract 
laboratory  engaged  lor  dw  study  by  dw 
sponaor.  It  should  be  darlflad  that  sach 

BlBfMiaMPB  ttS  ffOQVhrBQ  HMHP 

i  ieo.l20(a)(14)  does  not  constilute 
review  and  approval  of  dioae  parte  of 
the  piotocoi  not  rriated  to  dw  worii 
done  by  the  oontrad  lab.  For  exanqrie, 
the  stady  director  for  dw  dwarical 
analysia  of  pestidde  residues  fai  plante 
may  not  be  trained  in  tiie  experlawntd 
destgn  of  dw  ^)onso^  s  overaD  stody, 
although  he  or  she  nwy  be  qualified  to 
conduct  dw  subpart  of  dw  study 
contracted  to  the  laboratory.  Sodii  a 
dilemma  nwy  similariy  arise  in 
i  16A120(a)(5).  (y)L(10).and  (15). 

Response:  EPA  believes  that  the  study 
director  cannot,  by  definition,  be  an 
iuAvldaal  win  Is  not  trained  or 
cognizant  of  the  overall  study.  A  study 
is  not  siRKBvided  Into  multiple  studies 
witn  luaxUpw  study  directors,  ine 
deflultions  of  "study"  and  "stody 
director''  prednde  sudi  e  separation  of 
responsibility. 

XV.  Omanent  "Where  applicable" 
should  be  added  to  1 180J2a(aKl5)  since 
statistiosl  methods  are  not  used  in  field 
studies. 

Response:  Statistical  methods  are  and 
should  be  used  in  field  studies. 
However,  where  the  use  of  statistics  is 
limited  this  can  be  so  stated 

The  phrase  "to  be  used"  should 
mocfify  te  tens  "statistical  method"  as 
in  I  ie0.120(a)(18)  of  the  1983  nde.  This 
waa  a  typographical  error  noted  by  one 
nmunentar  ami  has  been  eocrected 

xvi.  CommeaL  Section  iao.S2d(aKl5) 
it  redundant  sinee  all  of  i  ia&186(aX3) 
requires  statftfSasl  medwds  eaqiloyed 
for  analyzing  Aa  data. 

Response:  Section  I80L185  describes 
reporting  requfremeBts  after  flw  study. 


I 
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w^le  i  ieai20  describes  protocol 
requirements  before  the  s^tdy. 

2.  Physical  and  chemical 
charocterixation  studiea—  I  Cominent: 
Section  ieai35  is  confusing  and  needs 
to  be  read  several  times  in  order  to 
understand  it  EPA  should  clarify  its 
intent  by  specifying  those  studies  to  be 
conducted  under  GLP  standards,  and  by 
removing  the  double  negatives  currently 
presented  in  8  ieo.l36(a)  and  (b). 

Responae:  EPA.  agrees  with  the 
comment  The  section  is  changed  to 
eliminate  the  double  negative  and 
reworded  for  clarity  wMe  retaining  the 
intent  of  the  proposed  changes. 

ii.  Comment:  Should  exemptions  also 
apply  to  "assembly  line"  biological 
studies,  such  as  the  Ames  test  acute 
lediality.  eye  irritation,  etc? 

Response:  EPA  does  not  intend  to 
expand  exemptions  to  biological  tests 
previously  covered  by  GLP  standards, 
even  when  repetitive  in  nature.  Section 
leaiSS  applies  only  to  irfiysical  and 
chemical  diaracterization  studies  and  is 
intended  to  ease  the  burden  on  many 
studies  that  will  now  come  under  GLP 
standards. 

iiL  Comment  The  concept  of  what 
constitutes  a  study  is  blurred  by  this 
section.  Partial  deletion  of  protocol 
requirements  Implies  that  a  protocol  is 
still  required  for  these  "exempted 
measurements." 

Response:  EPA  intends  tiiat  a  protocol 
still  be  required  for  the  partially 
exempted  studies.  Sonve,  but  not  aU.  of 
the  full  protocol  requirements  are 
eliminated. 

iv.  Comment:  Areas  for  receipt  and 
storage  of  test  substances  have  been 
deleted  in  |  iea47(a)(l).  but 
corresponding  SOPs  are  still  required  by 
1 16a81(b)(3]. 

Respond:  EPA  maintains  that  SOPs 
for  test  control  and  reference  substance 
handling  are  still  important  if  not  more 
important  when  fadlities  for  Uieir 
handling  are  not  specified. 

V.  Comment:  Stability  is  to  be  known 
under  conditions  of  the  test  under 
I  ieai05(e],  but  the  requirement  to 
report  that  information  is  deleted  in 
i  ieai85(a)(5))  and  die  requirement  to 
determine  stability  is  removed  by 
deleting  i  ieai06(b). 

Response:  EPA  agrees,  but  tiiere  is  no 
contradiction.  The  requirements  for 
determination  and  reporting  of  stability 
are  relaxed  althou^  stability  stUl  needs 
to  be  known. 

vi.  Comment  A  protocol  is  re<|tfired 
even  thou^  psrtain  spedflc  elements 
have  been  daleted  (i  ieaia)(aM5) 
dirough  (U)  an4  (18)).  bulihe 
requlnimant  lor  the  quality  assuiianoe 
unit  to  liitab  the  MotoooTis  deleted 

(lie^^a^dQi).  ,;::;_/ 


Response:  EPA  agrees  that  diis  is  true. 
The  QAU  recordkeepiag  requirements 
are  relaxed  althou^  the  protocol  still 
needs  to  be  written. 

vii.  Comment  A  quality  assurance 
unit  is  required  by  S  iao.35(a),  but  by 
deleting  { iea31(c)  management  wiU  not 
have  to  assure  the  existence  of  a  QAU. 

Response:  EPA  eliminated  S  160.31(c) 
because  it  requires  management  to 
"assure  that  there  is  a  quality  assurance 
unit  as  described  in  §  iea35."  This 
would  have  contradictfkd  the  exclusion 
of  certain  portions  of  (160.35  as 
specified  (Le.  S  160.36(h)  and  (c)).  That 
which  is  not  excluded  ander  {  160.35 
must  comply  with  1 161.35(a). 

viii.  Comment  A  study  director  is 
required  according  to  |{  160.12  and 
160J3.  but  does  not  have  to  be  shown  in 
the  final  report  by  the  deletion  of 
§  160.185(a)(10]. 

Response:  The  study  director  is  still 
required  to  sign  the  compliance 
statement  submitted  with  the  final 
report  as  required  in  8 160.12  and  is  thus 
required  to  be  named  in  the  final  report 
A  number  of  individuals  are  listed  in 
8 16ai85(a)(10)  in  addition  to  the  study 
director.  This  section  was  exempted  to 
reduce  reporting  requirements. 

ix.  Comment  Studies  designed  to 
determine  stability,  octanol  water 
partition  coefficient  volatility,  and 
environmental  persistence 
(biodegradation,  photodegradation,  or 
chemiod  degradation  studies)  should 
exclude  8  ieo.43(a)(l)  throu^^  (c)  and  (f) 
tiirough  (h),  160.45, 160£l(b)(l),  (2),  (6). 
(7),  and  (9),  and  160.90.  Only  die 
physical  and  chemical  properties  that 
are  used  to  predict  the  environmental 
fate  of  a  test  substance  should  be 
developed  in  compliance  with  tiiese 
regulations.  Those  properties  whidi  are 
not  cleariy  used  for  this  purpose  should 
be  excluded. 

Response:  EPA  does  not  agree  that  the 
listed  sections  are  irrelevant  in  their 
entirety  to  die  listed  stadies.  Those 
portions  of  the  sections  which  are 
plainly  not  applicable  to  tiiese  studies 
(e.g.  animal  care  facilities]  do  not  place 
any  burden  on  these  studies. 

X.  Comment  The  removal  of  physical 
and  chemical  charactetization  Bom  the 
responsibilities  of  die  QAU  should  not 
be  accepted  because  it  presents  a  maj(» 
problem  for  die  QAU  personnel  The 
QAU  should  be  responsible  for  every 
study  widiin  die  laboratory  with  no 
exception. 

Response:  EPA  disaffees  widi  Uia 
conclusion  U)at  the  Q^  has  no 
responsibilities  Ui  phyjcal  and  chemicaL 
characteriiation  stuiUea.  The  exclusions 
redupe  die  re^onsibUities^r  die  QAU. 
1.8.  master  schedule  fefuireaenta,  eten 
but  do  not  eliminate  them. 


xi  Comment  The  QAU  should  be 
responsible  lor  looking  at  the  functiond 
components  of  the  laboratory  (e.g.,  all 
melting  p<^ts,  all  GC/MS  analyses, 
etc.)  rather  than  focusing  on  a  particular 
study,  such  as  widi  toxicok^  studies. 

Response:  EPA  agrees  and  is 
modifying  the  inspectional  requirements 
of  die  QAU  under  8  ieo.3Si  This  change 
specifies  that  the  QAU  conduct 
inspections  and  maintain  secoids  that 
are  appropriate  to  particular  studies. 
This  gives  latitude  to  die  QAU  widi 
respect  to  how  the  information  is 
gadiered:  i.eM  as  part  of  the  standard 
review  procedures  of  the  laboratory,  or 
as  needed  for  the  test  This  change 
should  reduce  the  burden  fci  cases 
where  it  is  appropriate  to  maintain 
central  records  regarding  ftmctional 
components  that  affect  several  studies 
rather  than  requiring  such  records  to  be 
maintained  separately.  ^^ 

xii.  Comment  If  pl^ical  and 
chemical  characteristics  aie  to  be 
covered  by  GIJ>  standards,  they  should 
not  be  referred  to  as  separate 
"characterization  studies."  These  tests 
are  listed  in  40  CFR  part  1S8  as  physical 
and  chemical  characteristics  and 
properties  and  are  submitted  to  EPA  hi 
studies  by  Guideline  series  numbers,  not 
necessarily  as  individual 
"characterization  studies."  Additionally, 
in  product  chemistry  many  of  the 
characteristics  listed  in  proposed 
8 160.135(b)  are  part  of  Sedes  63  (Le. 
stability,  solubility,  etc.),  which  is 
submitted  as  a  single  study.  If  diese 
characteristics  are  to  be  covered  by  GLP 
standards,  it  should  only  be  to  the 
extent  of  die  data  requirements  hi  40 
CFR  158,  because  it  is  not  the  purpose  of 
the  GIJi  standards  to  define  studies  for 
registration. 

Response:  EPA  disagrees  with  this 
comment  GLP  standards  do  not  expand 
data  requirements.  The  regulations  only 
specify  how  the  data  are  to  be 
generated. 

xiiL  Comment  All  product  chemistry 
should  be  exempted  from  these 
regulations,  except  for  those  studies 
specifically  noted  in  the  preamble  (i.e. 
stability,  solubility,  octand  water 
partition  coefficient  volatility  and 
persistence),  which  also  allfect  the 
environmental  hazard  assessment  and/ 
or  are  required  by  other  sections  of  ^e 
guidelines. 

Response:  EPA  BMhitains  diet  all  data 
diet  an  required  to  be  sufainitted  te£PA 
be  collected  according  tp  CLP 
standaids.-Whfle  EPA  beli»vee1hat  a 
portion  of  the  requireBents  of  the        \: 
previous  QLP  standards  on^he  retfaiaed'' 
for  sosae  studies^  thestaBchrdsa»stllt-.i 
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important  to  assure  the  qaaUty  and 
taitegrity  of  die  data  generated. 

xiv.  Comment  The  series  ea  61, 62. 
and  63  requirements  are  mainly  process 
and  mcdiod  development  type 
experiments,  and  are  devek:^>ed  over  a 
period  of  time  with  portions  sometbnes 
contributed  firom  laboratories  in  plant 
locations.  maUng  it  prohibitively 
expensive  and  unrealistic  to  have  these 
portions  under  a  GLP  program. 

Response:  While  there  may  be 
additional  cost  the  need  to  have  the 
woric  performed  under  GLP  standards 
overrides  this  concern.  EPA  does  not 
agree  that  GLP  requirements  hi  diis 
section  entail  unrealistic  requirements 
on  laboratories  that  perform  these  types 
of  experiments. 

XV.  Comment  The  data  quality  from 
the  series  60, 61, 62  and  63  studies  would 
not  bie  comprondsed  since  the 
companies  that  are  generating  these 
data  are  usually  doing  so  for  their  own 
economic  benefit  as  Well  as  for 
registration  purposes. 

Response:  Data  developed  under 
manufacturer's  demands  for  quality 
control  information  do  not  reflect  the 
same  constraint  upon  data  integrity  as 
required  by  EPA  During  the 
manufacturing  process,  cost  and  time 
considerations  may  conflict  with  safety 
assessment  data  quality  needs. 

xvL  Comment  EPA  should  revise  PR 
Notice  86-5  to  ensure  that  the  definition 
of  study  corresponds  with  die  definition 
in  the  GLP  regulations. 

Response:  The  GLP  regulations 
address  the  hitegrity  of  data  generated 
during  a  study.  TO  Notice  86-6 
addresses  the  reporting  of  the  data, 
which  is  a  separate  concern. 

xvii.  Comment  The  term  "studies"  in 
die  tide  of  8 16ai35  should  be  replaced 
with  another  term,  such  as 
"experiments,"  to  avoid  the 
misconception  that  diese  experiments 
must  be  carried  out  as  separate 
"studies."  As  separate  studies,  they 
would  require  separate  protocols,  study 
directors,  study  reports,  QAU  audits, 
eta.  when  in  fact  these  experiments  are 
pert  of  a  larger  study.  mMdi  aheedy  has 
its  own  protocol  covering  aU  the  variona 
experiments  to  be  performed.  It  may  be 
that  this  part  should  be  deleted  because 
these  tests  do  not  fit  the  basic  definition 
of  study  and  should  not  be  included,  fai 
any  way.  under  the  scope  of  the  GLP 
standards. 

Response:  EPA  disagrees  that  these 
tests  are  not  studies.  The  definition  of 
study  includes  the  phrase  "to  determine 
or  help  predict  [die  teat  subetaaoe's] 
effect*  *  *  and  Iste."  Therefore  the 
physical  and  cfaesricalcharactefliatkm 
parameters  are  induded.  EPA  egreee 
that  in  BOOM  caaes.-  the  detenntnations 


wiU  have  been  performed  as  part  of  a 
larger  study  (e.g.  iM<oduct  chemistry)  and 
consequendy  wiU  have  been  performed 
under  the  protocol  of  the  larger  study.  In ' 
other  cases;  however,  each  of  dtoe 
studies  wdl  require  a  separate  i»Otocol 

xviiL  Goounenfr  Are  (kP  requirements 
applicable  when  analyses  are  ootidttcted 
by  an  outside  laboratory,  or  are  they 
exempted  from  the  various  sections 
outiined  in  8  16ai35(a)? 

Response:  The  location  where  the 
analyses  are  performed  does  not  affect 
the  applicability  of  the  GLP  regulations. 

xix.  Comment  Section  160.135(a)  in 
the  proposed  rule  should  be  deleted 
because  the  regulation  is  far  too 
complex  to  start  applying  parts  of  it  to 
one  study,  but  not  to  another.  It  is  a 
majOT  task  to  instruct  personnel  on  the 
requirements  in  the  GIP  standards;  and 
it  would  be  an  impossible  task  to 
instruct  them  on  multiple  versions  of 
GLP  standards. 

Response:  There  should  not  be  many 
cases  where  the  scune  woriiers  will  need 
to  be  trained  hi  both  levels  of  GLP 
interpretation.  Tliere  are  not  "midtiple 
versions"  of  GLP  standards,  only  a 
relaxation  of  some  requirements  for 
some  studies.  EPA  does  not  consider 
diis  to  be  imposing  an  additional 
burden. 

XX.  Continent  Under  8 160.135(b),  an 
unusual  situation  can  occur  with  quaUty 
assiuance  because  a  QAU  is  required  to 
exist  by  retoition  of  8 160.35(a)  and  is 
implied  to  have  records  of  hispection  by 
retention  of  8 160.35(d),  but  has  no 
duties  by  virtue  of  deleting  8 160J5  (b) 
and  (c).  Bodi  8 160.35  (a)  and  (d)  should 
be  added  to  the  list  of  excluded 
provisions. 

Response:  EPA  agrees  that  there  are 
inconsistencies  in  eliminating  8 160.3S 
(b)  and  (c)  since  there  are  no 
inspectional  responsibilities  hicluded  in 
8 160.35  (a)  or  (d).  Consequendy,  EPA  is 
expanding  8 16035(8]  to  include 
inspectional  responsibiUties. 

)od.  Comment  The  repetitive 
inspection  of  the  types  of  studies 
requhed  in  pr(qK>sed  8 160.135(b)  would 
consume  large  amounts  of  time  for  both 
study  personnel  and  the  QAU  staff 
without  contributing  to  the  quality  and 
hitegrity  of  die  data.  The  periodic 
inspection  of  such  operations  vronld 
provide  the  necessary  assurance  that 
the  data  were  of  sufficient  quality  and 
integrity  to  meet  all  requirements  under 
GLP  standards. 

Re^tonse:  EPA  disagrees  with  die 
comment  and  expects  diet  each  study  be 
hispected  by  dbe  QAU  at  least  oDoe. 
Where  these  typee  of  tests  sra  repetitive 
or  roatine  la  nature  it  should  be  poesiUe 
fOT  the  QAU  faiqwetional  process  to  be 
equally  routine. 


xxiL  Comment:WA  shodd  modify 
prt^wsed  8  ieo.I3S(b)  to  make  it 
perfecdy  dear  diet  stabihty/sohibiUty 
experiments  carried  out  as  part  of  a 
study  are  not  exduded  from  the 
exenqition  provided  by  8 160.135(a). 
When  the  sole  purpose  of  a  study  is  to 
determine  stabUity  or  solubility.  GLP 
standards  shodd  apply,  but  Where 
stabiUty  or  solubility  determinations  i 
being  made  prior  to  the  initiatioo  of  die 
actual  experiment  for  which  the  study  is 
being  conducted,  \hen  is  no  reastm  to 
treat  those  determinations  as  a  separate 
study.  The  study  protocol  will  cover  die 
need  for,  and  method  ot  determining 
stability  and  solubility  in  situations 
where  it  is  necessary  to  make  those 
determinations  in  order  to  ensure  the 
success  of  the  study. 

Response:  EPA  agrees  that  "sole 
purpose"  StabiUty/  sdubiUty  studies  are 
under  GLP  standards,  but  disagrees  that 
these  studies  shodd  be  exempt  when 
they  are  part  of  another  GLP  study.  U 
they  are  a  part  of  a  larger  study,  they 
are  within  its  protocol  and  hnioe  under 
GLP  standards.  U  they  are  not  within 
that  protocol  then  they  are  "sole 
studies"  under  GLP  standards  in  their 
own  right 

H.  Records  and  Reports 

1.  Reporting  of  study  results-^ 
Comment  Section  16ai85  delineates  the 
information  to  be  induded  in  the  final 
report  Since  die  Office  of  Pesticide 
Programs  (OPP)  has  already  designed 
Data  Reporting  Guidelines  (DRGs)  as 
addenda  to  the  Pesticide  Assessment 
Guidelines  and  these  are  being  used  l^ 
applicants,  this  section  sppean  to  be 
unnecessary.  Furdieimore,  there  are  a 
few  issues  where  the  GLP  standards  and 
DRGs  are  not  compatible  and  Uhntrate 
a  possible  oonf&ct  in  EPA  requirements: 
(a)  Section  160^85(8X2)— (protocd)— 
The  reviewer  at  OTP  needs  to  know  the 
study  objectives,  not  necessarily  what 
the  objectives  were  hi  the  protocol  and 
what  changes  were  made  (hving  the 
course  of  the  study:  (b)  Sectioo 
i60.l85(8K6Mm«dioddogy)— A 
description  of  the  methods  used  is 
required,  but  residue  chemistry  reports 
require  a  separate  report  for 
methodolo^  (c)  Section  18ai8S(c>— 
(report  amendments)— Infbnnation 
Services  Braidi  has  specific 
reqairements  in  PR  Notice  86-8 
regarding  die  submission  of  amended 
r^orts.  In  cases  sudi  as  diese,  wUch 
document  has  the  superseding 
eudiorityr 

As^NMwe::  DRiGs  are  dedRhed  f or 
presetttatf oo  of  datSa  16  EPA  aft^  the 
perfbrmanoe  of  dk  stody^  and  GLP 
standards  are  deeigDed  to  enMe  data 
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integrity  during  the  psrforauuioe  of  Am 
study.  GLP  ttandudt  raqtibe  addftioiml 
information  to  b«  contained  in  dw  final 
report  that  are  not  reqvired  by  tfie 
DRGs.  This  aboald  not  reaolt  In  any 
issues  of  eupenacttng  authority. 

ii.  Comment  Section  180.U^a)(12) 
should  be  modiflad  to  require  reports 
only  when  they  are  necossaiy  to  exfriain 
results  that  an  hi^dy  sut^ect  to 
inteipratation  or  oritical  to  the  final 
evaluation  of  the  study.  Otfaerwiae  this 
will  reaalt  in  an  onoaual  reporting 
botdan  widi  little  benefit  durta^  field 
reeidae  stadies. 

Aa^poaasr  EPA  does  not  agree  that  the 
requirement  ia  laipractlcal  or 
unnecessary.  TUs  reporting  requirement 
cannot  be  left  entirely  to  the  discretion 
of  the  study  director. 

iii.  Coamaat  At  the  EPA's  second 
data  sobmittets'  workshop  on  the 
implmwaation  of  PR  Notice  88^  on 
December  IS.  laea,  EPA  handed  out  the 
Xlarifioalion  of  PR  Notice  8ft-6 
Requirements"  pertafaiing  to  GLP 
considerations.  EPA  sUtes  in  this 
clarification  that  refometting  final 
study  repocti  to  comply  with  th« 
submission  leqatements  of  PR  Notice 
86-5  does  not  constitute  a  formal 
"correction  or  addition"  to  a  final  report 
that  would  otherwise  tequire  the 
signature  of  the  study  director  under  40 
C7R18Ql186(c). 

RetponM:  EPA  agrees  and  is 
incorporating  the  suaM^on  in  &e  final 
rule  so  that  modification  to  comply  with 
EPA  subaaiaeion  requirements  doM  not 
constitute  a  cotrection.  addition,  or 
amendment  However.  EPA  a^dsee  that 
the  process  (rf  reformatting  final  study 
reports  does  not  alleviate  the  study 
director  of  accountability  in  sipiing  the 
final  report  or  the  nompliance  statemeoL 

2.  Stonge  andnlriiraIofnoord»  and 
data-A.  C^mzneiitThe  pbcaae  *lNyond 
quality  asauiasce"  b»  1 16ai90(«j  needs 
clarification  since  it  could  be 
ambiguously  biteipreted.  Does  h  mean 
the  data  of  the  final  approved  report  or 
does  It  mean  beyond  initial  evaluation 
of  the  spedmens,  since  ftat  was  the 
statement  used  in  the  corresponding 
preamble  sectionT 

Iteapmwe:  EPA  Intends  that  the 
specimens  be  retained  untiU  the  quality 
assurance  unit  assures  that  tiielr 
discarding  does  not  negatively  Impact 
the  integrity  of  the  study.  Hie  wording  Is 
being  changed  to  "after  qualUy 
assurance  verificatton"  to  clarify  this. 

ii.  CSofflment:  Tissues  and  an&al  lejBds 
collected  from  non-toxicology  studies 
should  alpo  be  discaidyi  after  quality 
assumnce  vedfieetioiL  ff  EPA  does  not 
intend  for  animal  tissues  to  be  retained 
from  residne  studies,  "enfant  not 
appearing  after  *>lenlir  Is  an  oversi^L 


Response:  EPA  did  not  include  the 
term  "eniraar  In  the  bet  since  it  would 
potentially  include  tissues  and  feeds 
from  toxicology  studies  which  nrast  be 
kept.  R  is  felt  that  the  suggested  wording 
would  not  provide  sufficient  breedtfi  to 
cover  non-residue  samples.  Therefore, 
EPA  will  require  that  ell  enimal  tissue 
samples,  even  from  non-toxicology 
studies,  be  included  in  diis  Part. 

iii.  Comment-  Retention  time  for  ^K}- 
labeiled  specimens  needs  to  be 
addressed  since  a  facility's  license  Hmit 
could  be  exceeded  for  storing 
radioactive  raeterial. 

Response:  The  problem  of  licensing 
requirements  is  a  facflity  responsibility 
under  GLP  standards.  HPA  does  not 
agree  that  special  consideration  be 
given  to  sample  storage  based  on  the 
above  reasoning. 

iv.  Comment-  This  Part  does  not 
cleariy  define  who  must  ardiive  raw 
data  or  authenticated  copies.  If  the  test 
facility's  portion  of  the  study  is  smafl 
compared  to  the  entise  project,  it  does 
not  make  sense  to  arehive  at  the  test 
facility.  The  sponsor  should  be  required 
to  archive  all  raw  data  in  support  of  a 
submission  and  provide  that  data  to  the 
test  faeflity  in  Hie  event  of  an  audit 
Archiving  at  tfie  test  facttity  wffl  put  an 
imdue  and  unnecessary  hardship  on 
small  laboratory  facflities.  Anomer 
problem  to  be  considered  is  whether  die 
test  facility  is  required  to  ardiive  the 
final  report  submitted  to  EPA  It  could 
find  Itself  ardiiving  anafytical  data 
generated  by  anomer  fridUty. 
Furthermore,  in  the  event  that  the 
sponsor  may  be  involved  in  a  lawsuit 
concerning  the  study,  the  contingent 
liability  exposure  for  the  test  fadlity 
should  be  clarified. 

Ae^ponse:  Hie  test  facility  may 
contract  with  a  commercial  arcUver 
under  i  180.195  (b1  a«d  (g).  This  faiqHies 
flexibility  in  the  pfayiicarkication  of  the 
archives. 

3.  Retention  of  records    L  Comment 
Tlie  appropriate  endpoint  for  specimen 
retention  fai  1 180.195  ^ould  be  based 
on  die  integrity  of  tlui  specimens  end 
use  by  the  study  director,  or  other 
technical  personnel  not  based  on  wdien 
QAU  personnel  may  perform  a  review. 

Response:  Quality  .assurance 
evaluatton  is  neededlo  assure  that  the 
integrity  of  the  data  are  not 
compt  utilised  by  the  decision  to  discard 
specimens.  For  consistency,  EPA  is 
changing  Uie  wordint  of  |  lflai96(c)  to 
concur  wtdi  the  worwng  of  1 180.1fl0(a). 

it  Comment:  isfA  should  explicitly 
state  In  1 188.19e(i)  iftat  vidien  exact 
copies  are  subetftutet  for  mtelnal  source 
as  raw  data,  dien  ths  orightdraey  be 
discarded,  in  die  pjsit.  EPA  inspectors 
have  required  retention  of  ori^al  data 


sources  even  if  exect  copies  existed. 
The  burden  imposed  by  some  EPA 
auditors,  that  each  copy  must  be  si;^d 
and  dated,  is  unrealistic.  Verification  of 
"batdies"  of  reproduction  copies  is  just 
as  meaningful  and  would  eliminate  most 
of  the  unnecessary  burden  on  personnel 
and  time  resources. 

Response:  Specific  wording  advising 
the  discarding  of  raw  data  after  copying 
is  not  necessary  or  useful  True  copies" 
will  be  accept£^le  as  raw  data  by  EPA 
inspectors  under  fi  IsaiSD.  Signdng  and 
dating  each  copy  may  be  impractical 
and  an  acceptable  alternative  method 
may  be  devised  and  incorporated  into 
standard  operating  procedures  to  ensure 
the  integrity  of  the  copies.  Laboratories 
are  cautioned  that  discanding  originals 
places  an  additional  burden  on 
verification  of  the  authenticity  of  the 
copies. 

in.  Regulatory  RiH|ulnniii>ii1r 

A.  Executive  Order  1229t 

Under  Executive  Order  12291.  EPA 
must  Judge  whether  a  rufe  is  'Wjor*' 
and  tnnefore  subject  to  flie  requfrement 
of  a  Regulatory  Irnpact  Analysis.  EPA 
has  determined  that  die  amendments 
are  not  a  major  rule  because  they  do  not 
meet  any  of  the  criteria  aet  bwdi  and 
defined  in  section  1(b)  of  the  Order. 
Compliance  costs  were  estimated  using 
data  from  a  survey  (rf  laboratories 
potentially  affected  by  Ae  revised  GLP 
standards  and  from  data  on  pesticidee 
testing  demand,  and  oosta  taken  fi«tt  a 
1980  study  of  die  pesticides  testing 
industry. 

This  rule  was  sabadttad  to  die  Office 
of  Management  and  Budft  fOMB)  for 
review  as  laqoired  by  BxeoUlve  Order 
1229L  Any  coasBMBta  from  0MB  to  BPA 
and  any  EPAnspoosa  to  dioee 
commenta  are  available  lor  paUto 
inspection  at  bformatioe  Miqr  Bb 
PM-2a.  UA  BBvironmaHtal  ftotocMon 
Aflsaoy.  401 M  St.  8W.,  Washi^jlOD.  DC 
20460;  and  at  the  Office  ef  Mamisaseat 
aad  Bodgat.  Wariiington,  DC  20508.  widi 
OMB  reqaoets  mariwd  "Attention:  Dedc 
Officer  for  EPA" 

B,  Regulatory  PlexUHUty  Act 

Tnla  nue  nes  been  reviewed  iBMier  the 
Regulatory  Flexibility  Aet  nf  1980  (PiA. 
L  98-854: 04  Btat  lies  (8  U.8.C  801  et 
seq.)),  and  it  has  been  determined  dwt  It 
will  not  heve  slgiiiflcant  economic 
impact  on  a  eabetandal  oiuiHiet  of  snul 
bussBesses.  emaflgovemments,  or  smau 
organization.  H  waa  fining  that  die  Of 
revisions  wffl  not  increeee  the  costs  of  . 
heaidi  eflecta  testing  and  mat  honhedfli 
effects  tasting  oosta  wfllncreaae  s6ont 
20  percent 
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C  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  will  be 
submitted  for  approval  to  OMB  under 
die  Paperwork  Reduction  Act  44  U.S.C. 
3501  et  seq.  These  requirementa  are  not 
effective  until  OMB  approves  them  and 
a  technical  amendment  to  that  effect  is 
published  in  the  Federal  Register. 

Public  reporting  for  this  collection  of 
information  is  estimated  to  average  15 
hours  per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  iiifonnation.  Send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  coUection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chiet 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401 M 
St  SW.  Washington,  DC  20503. 

List  of  Subjecto  hi  40  CFR  Part  188 

Environmental  protection.  Good 
laboratory  practice,  Hazardous 
materials.  Pesticides  and  pests, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  27.  leae. 
WUIisnldtailly. 

Administrator. 

Therefore,  40  CFR  chapter  L  part  180 
is  revised  to  read  as  follows: 

PAirr  160-GOOD  LABORATORY 
PRACTICE  STANDARDS 

Subpart  A'-Generai  Provisions 

Sec. 

160.1    Scope. 

leaa    Definitions. 

ieo.lO    Applicability  to  studies  performed 
under  grants  and  contracts. 

160.12    Sta  tement  of  compliance  or  non- 
compliance. 

160.15    Inspection  of  a  testiiig  facility. 

ieai7    Effects  of  non-compliance. 

Suliport  B—Organtaatlon  and  Personnel 

160.29  Personnel 

160.31  Testing  fadlity  management 

160.33  Study  director. 

16045  Quality  assurance  unit 


16041  General. 

16043  Test  system  care  fadlities. 

16045  Test  system  mpiAy  fsdhties. 

16a47  Padhties  for  haniUii«  test  GOOtroL 

and  raference  substances. 

16040  Laboratory  operatimi  areas. 

160.51  Specimen  and  data  storage  fadlities. 


160.81    Standard  operating  procedures. 

160.83    Reagents  and  sohitions. 

160410   Animal  and  other  test  system  care. 

Mnpan  ro^ieei,  wmhim,  ana  neTeranoe 


160.105    Test  control  and  reference 

substance  characterization. 
160.107    Test  control  and  reference 

sulMtance  iiandling. 
160113    Mixtures  of  substances  wiA 

carriers. 

Swipart  ^h^rotocol  tar  and  Oondud  of  a 
Study 

160.120    Protocol 
160130    Conduct  of  a  study. 
160.135    Physical  and  chemical 
ciiaracterization  studies. 


160.185    Reportii^  of  study  results. 
160.180   Storage  and  retrieval  of  records  and 

data. 
160195    Retention  of  records. 

Authority:  7  U.S.C  136a.  136c,  136d,  1361; 
1381, 1361 136V,  13ew;  21  U.S.a  346a,  348. 371, 
Reorganization  Han  No.  3  of  1970. 

Pidiparl  A   Oanaral  Ti  o  ii  liloni 


160M    Equipment  design. 
160j83    Maintenance  and  cahbratioa  of 
equipment 


lieai 

(a)  This  part  prescribes  good 
laboratory  practices  for  conducting 
studies  that  support  or  are  intended  to 
support  applications  for  research  or 
marketing  permits  for  pesticide  producta 
regulated  by  the  EPA  This  part  is 
Intended  to  assure  the  quality  and 
integrity  of  data  submitted  pursuant  to 
sections  3, 4, 5, 8, 18  and  24(c)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA ).  as  amended  (7 
U.S.C  138a.  136c  138f.  136q  and  138v(c)) 
and  sections  408  and  409  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C  346a.  348). 

(b)  This  part  applies  to  any  study 
described  by  paragraph  (a)  of  this 
section  which  any  person  conducts, 
initiates,  or  supporta  on  or  afterOctober 
16.1988. 

1 160.3   DeflnMona. 

As  used  in  this  part  the  following 
terms  shall  have  the  meanings  specified: 

Application  for  research  or  marketing 
permit  includes: 

(1)  An  application  for  registration, 
amended  registration,  or  reregistration 
of  a  pesticide  product  under  FIFRA 
sections  3, 4  or  24(c). 

(2)  An  application  for  an  oqMrimental 
use  pemdt  under  FIFRA  section  5. 

(3)  An  application  for  an  exemption 
under  FIFRA  section  16. 

(4)  A  petition  or  other  request  for 
establishment  or  modification  of  a 
tolerance,  for  an  exenqition  for  the  need 


for  a  tolerance,  or  for  other  clearaaoe 
under  FFDCA  section  408. 

(5)  A  petition  or  other  request  for 
establishment  or  modification  of  a  food 
additive  regulation  or  other  dearanoe  by 
EPA  under  FFDCA  section  400. 

(6)  A  subfloission  of  data  in  response 
to  a  notice  issued  by  EPA  under  FEPRA 
section  3(c)(2)(B). 

(7)  Any  other  application,  petition,  or 
submission  sent  to  EPA  intended  to 
persuade  EPA  to  grant  modify,  or  leave 
unmodified  a  registrstion  or  other 
approval  requireid  as  a  condition  of  sale 
or  distribution  of  a  pesticide. 

Batch  means  a  spedfic  quantity  or  lot 
of  a  test  control  or  reference  substance 
that  has  been  characterized  according  to 
1 160.105(8). 

Carrier  means  any  materiaL  induding 
but  not  limited  to  feed,  water,  soiL 
nutrient  media,  with  which  die  test 
substance  is  combined  for 
administration  to  a  test  system. 

Control  substance  meaiu  any 
chemical  substance  or  mixture,  or  any 
other  material  other  than  a  test 
substance,  feed,  or  weter.  that  ta 
administered  to  the  test  system  in  the 
course  of  a  study  for  die  purpose  of 
establishing  a  basis  for  comparison  with 
the  test  su^tance  for  known  diemical 
or  biological  measurements. 

EPA  means  the  U.S.  Enviromnental 
Protection  Agency. 

Experimental  start  date  means  the 
first  data  the  test  substance  is  applied  to 
the  test  systenL 

Experimental  termination  date  means 
the  last  date  on  whidi  data  are  collected 
direcdy  from  die  study. 

FDA  means  the  U.S.  Food  and  Drug 
Administratitm. 

FFDCA  means  the  Federal  Food,  Drug 
and  Cosmetic  Act  as  amended  (21 
U.S.C  321  et  seq). 

FIFRA  means  the  Federal  Insectidde, 
Fungidde  and  Rodentidde  Ad  as 
amended  (7  U.S.C  136  et  seq). 

Person  includes  an  individual 
partnerriiip,  corporation,  assodation, 
sdentific  or  academic  establishment 
government  agency,  or  organizational 
unit  thereot  and  any  other  legal  entity. 

Quality  assurance  unit  means  any 
person  or  organizational  element  except 
the  stody  diractor,  designated  by  testing 
facility  management  to  perfcnm  the 
duties  retating  to  quality  assurance  of 
the  studies. 

Raw  data  means  any  taboratory 
woricsheets,  records,  memoranda,  notes, 
or  exact  copies  diereof,  diet  are  the 
result  of  original  obaervations  and 
activities  of  a  study  and  are  necessary 
for  the  reconstruction  and  evaluation  of 
the  repent  of  that  study.  In  the  event  that 
exad  trans'xipta  of  raw  data  have  been 
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prepared  [e^  tapw  wUch  hava  baea 
tranicribed  verbadm.  dated,  and 
verified  accurate  by  ilgnahtra).  the 
exact  copy  or  exact  traaaoript  maf  be 
•ubttitutad  for  the  origjnal  souiiee  as 
raw  data.  "Raw  date"  aiay  'T'YifHT 
photographs,  microfihn  or  microfiche 
copies,  computer  printouts,  aiagnetic 
media,  including  dictated  obeervstioos, 
and  recoided  date  from  automated 
instnuneots. 

Reference  $ubstaace  means  any 
chemical  substence  or  mixture,  or 
analytical  standard,  or  aiaterial  other 
than  a  test  substance,  feed,  or  water, 
that  is  administered  to  or  used  in 
analyzing  the  test  system  in  the  course 
of  a  study  for  the  purposes  of 
establishing  a  basis  for  comparison  with 
the  test  substance  for  known  chemical 
or  biological  measuremente. 

Specimens  means  any  material 
derived  from  a  test  system  for 
examifiation  or  analysis. 

S/)o/isor  means: 

(1)  A  person  who  initiates  and 
supports,  by  provision  of  financial  or 
other  resources,  a  study. 

(2)  A  person  who  submito  a  study  to 
the  EPA  in  support  of  an  qiirflcation  for 
a  research  or  marketing  permit;  or 

(8)  A  testing  facility,  if  it  botfi  initiates 
and  actually  conducto  the  study. 

Study  means  any  experiment  at  one  or 
more  test  sites,  in  vAAch  a  test 
substance  is  studied  in  a  test  system 
under  laboratory  oondittoas  or  in  die 
envtronment  to  determine  or  help 
predict  its  effecte.  metebollsm,  product 
parfbmanoe  (efficacy  studies  only  as 
required  by  40  CFR ISMM), 
environmental  and  diemical  fate, 
persistnioe  and  residue,  or  oOier 
characteristics  in  humans,  other  living 
organisms,  or  medte.  The  teem  "stud/* 
does  not  include  basic  exploratory 
studies  carried  out  to  determine  whether 
a  test  substance  or  a  test  method  has 
any  potential  utility. 

Study  compJetion  date  means  the  date 
the  final  report  is  si^ied  by  die  study 
director. 

S/udy  diraclor  meaBS  the  individual 

responsiUa  for  dM  overall  coDdact  af  a 
study. 

Study  iutiatioa  date  naana  the  date 
thepr^oooi  is  allied  by  the  study 
director. 

Test  eubetaaoe  means  a  sobatanoe  or 
mixture  administered  or  added  to  a  teat 
sjrstem  in  a  study,  whidi  substance  or 
mixture; 

(1)  Is  the  subieet  of  an  applicatioB  far 
a  reseaich  or  aiaffcetiBg  permit 
supported  by  the  study,  or  is  the 
conlemplated  s«b)ect  of  such  an 
appUcatioa:  or 

(2)  laaa  ingredient,  imparity. 
degradaUoa  product,  raataboUta.  or 


radioactive  isotope  of  a  substance 
described  l^  paragraph  (1)  of  Uiis 
definition,  or  some  otiier  substance 
related  to  a  substance  described  by  that 
paragraph,  which  is  used  in  the  study  to 
assist  in  characterizing  the  toxicity, 
metabolism,  or  other  diaracteristics  of  a 
substance  described  by  that  paragraph. 

Test  system  means  any  animal,  plant 
microorganism,  chemical  or  physical 
matrix,  including  but  not  limited  to  soil 
or  water,  or  subparts  ttiereof,  to  which 
the  test,  control,  or  reference  substance 
is  administered  or  added  for  study. 
'Test  system"  also  includes  appropriate 
groups  or  componente  of  the  system  not 
treated  with  the  test,  oontrol,  or 
reference  substance. 

Testing  facility  roBatia  a  person  who 
actually  conducts  a  stady,  i.e.,  actually 
uses  the  test  substance  in  a  test  system. 
'Testing  facility"  encompasses  only 
those  operattonal  unite  that  are  being  or 
have  been  used  to  conduct  studies. 

Vehicle  means  any  agent  which 
facilitetes  the  mixture,  dispersion,  or 
solubilization  of  a  test  substance  widi  a 
carrier. 


fieaio  ippiiabtytai 

partonnad  under  grante  and  contracts. 

When  a  sponsor  or  other  person 
utilizes  the  services  of  a  consulting 
laboratory,  contractor,  or  grantee  to 
perform  all  or  a  part  of  a  study  to  which 
this  part  applies,  it  shall  notify  the 
consulting  laboratory,  contractor,  or 
grantee  that  the  service  is,  or  is  part  of, 
a  study  that  must  be  conducted  in 
compliance  with  the  provisions  of  this 
part  j 

81M.12   Stetemanloraoauiteieaan 


Any  person  who  submite  to  EPA  an 
application  for  a  research  or  marketing 
permit  and  who,  in  connection  with  the 
application,  submits  date  tnaa  a  study 
to  which  this  part  apples  shall  include 
in  the  applicatton  a  tme  and  correct 
stetement,  signed  by  the  applicant,  the 
sponsor,  and  the  study  director,  of  one 
of  the  following  types: 

(a)  A  statement  that  the  study  was 
conducted  hi  acoordaaoe  with  this  part; 
or 

(b)  A  statement  describing  in  detail  all 
differences  between  the  practices  used 
in  the  study  and  those  required  by  this 
part  or 

(c)  A  statement  diet  the  person  was 
not  a  sponsor  of  the  stady,  did  not 
conduct  the  study,  anj  does  not  know 
whether  die  study  was  comhicted  in 
accofdanoe  with  this  part 


I160.1S   taspacttonalai 

(a)  A  leadng  iadlity  ahaU  pefait  an 
authoriaad  employee  m  didy  i*i»«igff^»tiwl 


representative  of  EPA  or  FDA  at 
reasonable  times  and  in  a  reasonable 
manner,  to  inspect  the  fadlity  and  to 
inspect  (and  in  the  case  of  records  also 
to  copy]  all  records  and  specimens 
required  to  be  maintained  regarding 
studies  to  which  this  part  applies.  The 
records  inspection  and  copying 
requiremente  should  not  apply  to  quality 
assurance  unit  records  of  findings  and 
problems,  or  to  actions  recommended 
and  taken,  except  that  EPA  may  seek 
production  of  these  records  in  litigation 
or  formal  adjudicatory  hearings. 

(b)  EPA  will  not  consider  reliable  for 
purposes  of  supporting  an  application 
for  a  research  or  marketing  permit  any 
data  developed  by  a  testiag  facility  or 
sponsor  that  refuses  to  permit  inspection 
in  accordance  with  this  part  The 
determhiation  that  a  study  will  not  be 
considered  in  support  of  an  application 
for  a  research  or  maiketiqg  permit  does 
not  however,  relieve  the  appUcant  for 
such  a  permit  of  any  obligation  under 
any  applicable  statate  or  regulation  to 
submit  the  resulte  of  the  study  to  EPA 

Sl6ai7   EWaeta  at  nen  coatpHanca. 

(a)  EPA  may  refuse  to  consider 
reliable  for  purposes  of  siq)porting  an 
application  for  a  rese6ux:h  or  marketing 
permit  any  date  from  a  stady  which  was 
not  conducted  in  accordance  with  this 
part. 

(b)  Submission  of  a  statement 
required  by  9  ieai2  which  is  false  may 
form  the  basis  for  cancellation, 
suspension,  or  modification  of  the 
research  or  marketing  permit  or  denial 
or  disapproval  of  an  applicatton  for  such 
a  permit  under  FIFRA  section  3,  5,  6, 18, 
or  24  or  FTDCA  section  406  or  409,  or  for 
criminal  prosecution  under  18  U.S.C  2 
or  1001  or  FIFRA  section  K  or  for 
impositfon  of  dvil  penalties  under 
FIFRA  section  14. 


Subpart  B— Organization  and 


Sieoas 

(a)  Each  individual  engaged  in  the 
conduct  of  or  rasponsible  for  die 
supervision  of  a  stady  shell  have 
education,  training,  and  experience,  or 
combination  thereof,  to  eaaUa  that 
individual  to  perform  the  assigned 
functions. 

(b)  Each  lesdng  fwdlity  shall  maintata 
a  current  suBunary  of  training  and 
experience  and  )ab  description  for  each 
individual  engaged  ta  or  supervising  die 
conduct  of  a  study. 

(c)  There  shall  be  a  ewlHciant  number 
of  personnel  for  the  tiaMly  and  proper 
conduct  of  the  study  aooiadiBg  to  ttm 
protocol 
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(d)  Personnel  shall  take  necessary 
personal  sanitation  and  health 
precautions  designed  to  avoid 
contamination  of  test  control,  and 
reference  substances  and  test  systems. 

(e)  Personnel  engaged  in  a  stady  shall 
wear  clothing  appropriate  for  the  duties 
they  perform.  Such  clothing  shall  be 
changed  as  often  as  necessary  to 
prevent  microbiological,  radiological,  or 
chemical  contamination  of  test  systems 
and  test  control,  and  reference 
substances. 

(0  Any  todividual  found  at  any  time  to 
have  an  illness  that  may  adversely 
a^ect  the  quality  and  integrity  of  the 
stady  shall  be  excluded  bvm  direct 
contact  with  test  systems,  and  test 
control  and  reference  substances,  and 
any  other  operation  or  function  that  may 
adversely  affect  the  stady  until  the 
condition  is  corrected.  AU  personnel 
shall  be  tastructed  to  report  to  their 
immediate  supervisors  any  health  or 
medical  conditions  that  may  reasonably 
be  considered  to  have  an  adverse  effect 
on  a  study. 


S  160.31 

For  each  stady,  testing  facility 
management  shall: 

(a)  Designate  a  study  director  as 
described  to  { 160.33  before  the  study  is 
initiated. 

(b)  Replace  the  stady  director 
promptly  if  it  becomes  necessary  to  do 
so  during  the  conduct  of  a  study. 

(c)  Assure  that  there  is  a  quality 
assurance  unit  as  described  in  1 10035. 

(d)  Assure  that  test  control  and 
reference  substances  or  mixtures  have 
been  appropriately  tested  for  identity, 
strength,  purity,  stability,  and 
uniformity,  as  applicable. 

(e)  Assure  that  personnaL  resources, 
facilities,  equipment  materials  and 
methodologies  are  available  as 
scheduled 

(0  Assure  that  personnel  dearly 
understand  the  fuiactions  they  are  to 
perform. 

(g)  Assure  that  any  devtati<nis  from 
these  regulations  reported  by  the  quality 
assurance  unit  are  communicated  to  the 
study  director  and  corrective  actions  are 
taken  and  documented. 

9160.33   Sludydlrsctar. 

For  each  stady,  a  scientist  or  other 
professional  of  appropriate  education, 
training,  and  experience,  or  combination 
thereof,  shall  be  identified  as  the  study 
dintctor.  Tlie  study  director  has  overall 
responsibility  for  the  tedmical  conduct 
of  the  study,  aa  well  as  for  the 
interpretetion,  analysis,  documantetion, 
and  rqiorting  of  remits,  and  reprasanto 
the  sii^  po^  of  stud^  control  The 
study  director  shall  assure  that: 


(a)  The  protocol  kiduding  any 
change,  is  approved  as  provided  by 
9  160.120  and  is  followed. 

(b)  All  experimentel  data,  tacluding 
observations  of  unanticipated  responses 
of  the  test  system  are  accurately 
recorded  and  verified. 

(c)  UnTorseen  circumstances  that  may 
affect  the  quaL'ty  and  integrity  of  the 
stady  are  noted  when  they  occur,  and 
corrective  action  is  taken  and 
documented. 

(d)  Test  systems  are  as  specified  in 
the  protocol. 

(e)  All  applicable  good  laboratory 
practice  regulations  are  fallowed. 

(0  All  raw  data,  documentation, 
protocols,  specimens,  and  final  reports 
are  transferred  to  the  archives  during  or 
at  the  close  of  the  stady. 

9 180.35    QuaUly  assurance  unK. 

(a)  A  testing  facility  shall  have  a 
quality  assurance  unit  which  shall  be 
responsible  for  monitoring  each  stady  to 
assure  management  that  the  facUities, 
equipment  personnel  methods, 
practices,  records,  and  controls  are  in 
conformance  with  the  regulations  to  ttiis 
part.  For  any  given  stady,  the  quaUty 
assurance  unit  shall  be  entirely  separate 
bom  and  mdependent  of  the  personnel 
engaged  in  the  direction  and  conduct  of 
that  stady.  The  quality  assurance  unit 
shall  conduct  inspections  and  maintam 
records  appropriate  to  the  stady. 

(b)  The  quality  assurance  unit  shall: 

(1)  Mfuntata  a  copy  of  a  master 
schedule  sheet  of  all  stadias  conducted 
at  the  testing  facility  indexed  by  test 
substance,  and  containing  the  test 
system,  nature  of  stady,  date  stady  was 
initteted,  current  stetus  of  each  stady, 
identity  of  the  sponsor,  and  name  of  die 
stady  director. 

(2)  Matatata  copies  of  all  protocols 
pertaining  to  all  stadies  for  which  the 
xmit  is  responsible. 

(3)  Inspect  each  stady  at  intervals 
adequate  to  ensure  the  tategrity  of  die 
stady  and  matatata  written  and  properly 
signed  records  of  each  periodic 
taspection  showing  the  date  of  the 
taspection,  the  stady  inspected,  the 
phase  or  segment  of  the  stady  inspected, 
the  pers<m  performing  die  inspection, 
findiings  and  problesis,  action 
recommended  and  taken  to  resolve 
existing  problems,  and  amy  acheduled 
date  for  remspection.  Any  problema 
which  are  likely  to  affect  stady  tategrity 
found  during  the  course  of  an  taspection 
shall  be  brought  to  the  attention  of  the 
study  director  and  managemant 
immediately. 

(4)  Periodically  subndt  to  management 
and  the  stady  director  written  stataa 
reporte  on  each  stady,  noting  any 


proUems  and  the  oonactivs  actions 
taken. 

(5)  Detetraine  that  no  devtettons  btn 
approved  protocols  or  standard 
operating  procedures  were  made 
without  proper  authorization  and 
docimientatton. 

(6)  Review  die  final  study  report  to 
assure  that  such  report  accurately 
describes  the  methods  and  standard 
operating  procedures,  and  that  the 
reported  resulte  accurately  refiect  tha 
raw  data  of  the  stady. 

(7)  Prepare  and  sign  a  statement  to  be 
tacluded  with  the  final  study  report 
which  shall  specify  the  dstes 
inspections  were  made  and  findings 
reported  to  management  and  to  the 
stady  director. 

(c)  The  responsibilities  and 
procedures  applicable  to  the  quality 
assurance  unit  the  records  matatained 
by  the  quality  assurance  unit  and  tha 
method  of  tadexing  such  records  shall 
be  ta  writing  and  shall  be  matatained. 
These  items  tacluding  inspection  dates, 
the  study  taspected,  the  phase  or 
segment  of  the  study  inspected,  and  tha 
name  of  the  tadividual  performing  die 
taspection  shall  be  made  avaUaUa  for 
taspection  to  authorized  employees  or 
dufy  designated  representstives  of  EPA 
or  FDA 

(d)  An  authorized  employee  or  a  duly 
designated  representative  of  EPA  or 
FDA  shall  have  eccess  to  the  written 
procedures  established  for  the 
inspection  and  may  request  testing 
fadlity  management  to  certify  that 
mspecttons  are  being  implemented, 
performed,  documented,  and  foDowed 
up  ta  accordance  with  this  paragraph. 


9160.41 

Each  testing  fadbty  shall  ba  of 
suitable  size  and  constructton  to 
fadlltete  tha  proper  conduct  of  stadias. 
Testing  fadlittes  which  are  not  locatad 
withta  an  indoor  ooulroUed  eufhuunent 
shall  be  of  suitable  location  to  fadUtete 
the  proper  omidttct  of  studies.  Testing 
facilities  shall  be  designed  so  that  there 
is  a  degree  of  sepantian  that  will 
prevent  any  function  or  activity  from 
having  an  adverse  effect  on  the  stndy. 


916043   Tsstsyslam( 

(a)  A  tasting  fadlity  shall  have  a 
suffldent  number  of  animal  rooms  or 
other  test  system  areas,  as  needed,  to 
ensure:  proper  separation  of  spades  or 
teat  systems,  isoladon  of  individual 
projacta.  quarantine  or  isoladon  of 
animals  or  other  test  systema.  and 
routine  or  spadaUzed  housing  of 
animals  or  odier  (eat  systems. 


I 

aiOTD       Fwfaral  Rtgitlet  /  Vol  84.  No.  158  /  Thursday.  August  17.  1999  /  Rules  and  Regalationa 


(1)  In  tetti  with  plants  or  aquatic 
animals,  proper  separation  of  spades 
can  be  accomplished  within  a  room  or 
area  by  hooting  them  aeparately  in 
different  chambers  or  aquaria. 
Separation  of  species  is  unnecessary 
where  the  protocol  specifies  the 
simultaneous  exposure  of  two  or  more 
species  in  the  same  chamber,  aquarium. 
or  housing  unit 

(2)  Aquatic  toxicity  tests  for 
Individual  projects  shall  be  isolated  to 
the  extent  necessary  to  prevent  cross- 
contamination  of  different  chemicals 
used  in  different  tests. 

(b)  A  testing  facility  shall  have  a 
number  of  animal  rooms  or  other  test 
system  areas  separate  from  those 
described  in  paragraph  (a)  of  this 
section  to  ensure  isolation  of  studies 
being  done  with  test  systems  or  test, 
control  and  reference  substances 
known  to  be  biohazardous,  including 
volatile  substances,  aerosols, 
radioactive  materials,  and  infectious 
agents. 

(c)  Separate  areas  shall  be  provided, 
as  appropriate,  for  the  diagnosis, 
treatment,  and  control  of  laboratory  test 
system  diseases.  These  areas  shall 
provide  effective  isolation  for  the 
housing  of  test  systems  either  known  or 
suspected  of  being  diseased,  or  of  being 
carriers  of  disease,  from  other  test 
systems. 

(d)  Facilities  shall  have  proper 
provisions  for  collection  and  disposal  of 
contaminated  water,  soil  or  other  spent 
materials.  When  animals  are  housed, 
facilities  shall  exist  for  the  collection 
and  disposal  of  all  anbnal  waste  and 
refuse  or  for  safe  sanitary  storage  of 
waste  before  removal  from  the  testing 
faclUty.  Disposal  facilities  shall  be  so 
provided  and  operated  as  to  minimize 
vermin  infestation,  odors,  disease 
hazards,  and  environmental 
contamination. 

(e)  Facilities  shaU  have  provisions  to 
regulate  environmental  conditions  (e.g.. 
temperature,  humidity,  photoperlod)  as 
specified  in  the  protocol 

(f)  For  marine  test  organisms,  an 
adequate  supply  of  clean  sea  water  or 
artificial  sea  water  (prepared  from 
delonlzed  or  distilled  water  and  sea  salt 
mixture)  shall  be  available.  The  ranges 
of  composition  shall  be  as  specified  in 
the  protocol 

(g)  For  freshwater  organisms,  an 
adequate  supply  of  clean  water  of  the 
appropriate  naridness.  pH.  and 
temperature,  and  indiich  is  five  of 
contaminants  capable  of  interfering  with 
the  study,  shall  be  available  as  q)ecifled 
in  the  protocol 

(h)  For  plants,  an  adequate  supply  of 
soU  of  the  appropriate  composition,  as 


specified  in  the  protocol  shall  be 
available  as  needed 

I1M.45   Taeteystom  supply  facMUaa. 

(a)  There  shall  be  storage  areas,  as 
needed,  for  feed,  nutrients,  soils, 
bedding,  supplies,  and  equipment 
Storage  areas  for  feed  nutrients,  soils, 
and  bedding  shall  be  separated  from 
areas  where  the  test  systems  are  located 
and  shall  be  protected  against 
infestation  or  contamination.  Perishable 
supplies  shall  be  preserved  by 
appropriate  meaas. 

(b)  When  appropriate,  plant  supply 
facilities  shall  be  provided.  As  specified 
in  the  protocol,  these  include: 

(1)  Facilities  for  holding,  culturing,  and 
maintaining  algat  and  aquatic  plants. 

(2)  Facilities  fat  plant  growth, 
including,  but  not  limited  to 
greenhouses,  growth  chambers,  light 
banks,  and  fields. 

(c)  When  appropriate,  facilities  for 
aquatic  animal  teats  shall  be  provided. 
These  include,  but  are  not  limited  to, 
aquaria,  holding  tanks,  ponds,  and 
ancillary  equipment  as  specified  in  the 
protocol.  I 

(160.47    FacOitias  for  handling  test, 
control  and  raf erica  eutwtancat. 

(a)  As  necessary  to  prevent 
contamination  or  mixups,  there  shall  be 
separate  areas  for: 

(1)  Receipt  and  storage  of  the  test 
control  and  reference  substances. 

(2)  Mixing  of  the  test  control,  and 
reference  substances  with  a  carrier,  e.g.. 
feed. 

(^  Storage  of  the  test  control,  and 
reference  substaQce  mixtures. 

(b)  Storage  areas  for  test  control 
and/or  reference  substance  and  for  test 
control  and/or  rtfereiM:e  mixtures  shall 
be  separate  from-areas  housing  the  test 
systems  and  shaU  be  adequate  to 
preserve  the  identity,  strength,  purity, 
and  stability  of  the  substances  and 
mixtures. 


1160.49   Laboratary  operation  I 

Separate  laboratory  space  and  other 
space  shall  he  provided,  as  needed,  for 
the  performance  of  the  routine  and 
specialized  procedures  required  by 
studies. 

116081 


Subpart  D^*E^lpfnont 

Equipment  used  in  the  generation, 
measurement  or  assessment  of  data  and 
equipment  used  for  facility 
environmental  central  shall  be  of 
appropriate  design  and  adequate 
capacity  to  function  according  to  the 
protocol  and  shall  ba  suitably  located 
for  operation,  inspection,  cleaning,  and 
maintenance. 


leujM   MaRnananca  ana  caKiraiion  oi 
aquipwiaiit. 

(a)  Equipment  shall  be  adequately 
inspected,  cleaned,  said  maintained. 
Equipment  used  for  die  generation, 
measurement  or  assessment  of  data 
shall  be  adequately  tested,  calibrated, 
and/or  standardized. 

(b)  The  written  standard  operating 
procedures  required  under 

9 160.81(b)(ll)  shaU  set  forth  in 
sufiicient  detail  the  methods,  materials, 
and  schedules  to  be  used  in  the  routine 
inspection,  cleaning,  maintenance, 
testing,  calibration,  and/  or 
standardization  of  equipment,  and  shall 
specify,  when  appropriate,  remedial 
action  to  be  taken  in  the  event  of  failure 
or  malfunction  of  equipment  The  . 
written  standard  operating  procedures 
shall  designate  the  person  responsible 
for  the  performance  of  each  operation. 

(c)  Written  records  shall  be 
maintained  of  all  inspection, 
maintenance,  testings  calibrating,  and/or 
standardizing  operations.  These  recoids, 
containing  the  dates  of  the  operations, 
shall  describe  whether  the  maintenance 
operations  were  routtne  and  followed 
the  written  standard  operating 
procedures.  Written  records  shall  be 
kept  oi  nonroutine  repairs  performed  on 
equipment  as  a  resuU  of  failure  and 
malfimction.  Such  records  shall 
document  the  native  of  die  defect  how 
and  when  the  defect  was  discovered, 
and  any  remedial  action  taken  In 
response  to  the  defect 

ftubpart  E-TttMng  FacWMw 
Opwatloii 


Space  Aail  be  provided  for  archives, 
limited  to  access  by  authorized 
personnel  only,  for  the  storage  and 
retrieval  of  all  raw  data  and  specimens 
from  completed  studies. 


116011 

(a)  A  testing  facility  shall  have 
standard  operating  procedures  In 
writing  setting  forth  Study  methods  that 
management  is  satisfied  are  adequate  to 
insure  the  quality  and  inte^ty  of  the 
data  generated  in  the  course  of  a  study. 
All  deviations  in  a  study  from  standard 
operating  procedures  shall  be 
authorized  by  the  study  director  and 
shall  be  documented  in  the  raw  data. 
Significant  changes  in  estaUlshed 
standard  operathig  procedures  shall  be 
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properly  aathoriied  in  writiag  by 


(b)  Standard  operating  prooaduieB 
shall  ba  astablishad  for.  but  not  ttmitad 
to.  tha  foUowfa^ 

(1)  Test  system  area  prqiention. 

(2)  Test  system  care. 

(3)  Receipt  idaiUification,  storage, 
handling,  mixing,  and  metbod  of 
sampling  of  the  test  control  and 
reference  substances. 

(4]  Test  system  observations. 
(5)  Laboratory  or  other  tests. 
(B)  Handling  of  test  systems  found 
moribund  or  dead  during  study. 

(7)  Necropsy  of  test  systems  or 
postmortsm  examination  of  test 
systems. 

(8)  Cdlection  and  identificatimi  of 
spaciuisns. 

(9)  Histopathdogy. 

(10)  Data  handling,  storage  and 
retrieval. 

(11)  Maintenance  and  calibration  of 
equipment 

(12)  Transfer,  proper  placement  and 
identification  of  test  systems. 

(c)  Eadi  laboratory  or  other  study 
area  shaU  have  immediataly  available 
manuals  and  standard  operating 
procedures  ralativa  to  the  laboratory  or 
field  procedurea  being  performed. 
Published  literatoia  may  be  need  as  a 
supplement  to  standard  operating 
procaourea. 

(d)  A  historical  file  of  standard 
operating  prooedorea,  and  all  revisions 
theiaof,  Indading  the  dates  of  snch 
revisions,  shall  be  maintained. 


|1«JS 

AH  reagents  and  solutions  in  die 
laboratory  areas  shall  be  labeled  to 
indicate  identity,  titer  or  ooncentration. 
storage  requirements,  and  esqriration 
date.  Deteriorated  or  outdated  reagents 
and  solutions  shall  not  be  used. 


ilWtJO   AnteMri  and  other  teat 


(a)  There  shall  be  standard  < 
procedures  for  the  houidnL 
handling,  and  care  of  animals  and  odMr 
test  systems. 

(b)  All  newly  recehrad  test  aystema 
from  outside  sources  shall  be  teohted 
and  their  health  status  or 
appropriateness  for  the  stndy  riiaH  be 
evaluated.  This  evaluation  AbH  be  in 
accordance  with  aoceptabia  vateilnaiy 
medical  practice  or  sdantffic  maUiods. 

(c)  At  the  Initiation  of  a  stady.  test 

aystenH  ahall  ba  frsa  of  aaf  diteaaaa  or 

Gondttkn  that  Higlktlaleifin-irltt  tihe 

[afdMstady.tf 
lofdtestndy.thelest 
ladieeioeeor 


shonld  be  teolatedL  tf  naoeeeaiyr  Iteaa 


test  syatSMi  inay  ba  treated  fcrdBoasn 
or  sig^s  of  disease  provided  that  each 
treataMnt  dooa  not  iutarfara  wltil  the 
study.  Ite  dtepioete,  aadiarteattaa  of 
treatnaa^  deacrfptknt  of  treatnMnt,  and 
each  date  of  treatment  diaB  be 
dooHBented  and  shaU  ba  retainad. 

(d)  Warm-blooded  ■«<«■%,  edalt 
raplflaa.  and  adail  terresMal 
amphibians  asad  in  laboratory 
procedures  that  require  manipulatians 
and  observations  over  an  axlendad 
period  of  time  or  In  stndiae  that  require 
these  test  systems  to  be  ramovad  frooi 
and  retained  to  nidr  test  syetem- 
honsing  unite  for  any  rsaaon  (&8n  cage 
cleaning,  treatment  etc.).  shaU  receive 
appropriate  identification  (e.g^  tettoo, 
color  ooda,  ear  tag,  ear  punch,  etc.).  All 
informatioB  needed  to  qiadfically 
identify  each  test  system  within  the  test 
system-housing  unit  shall  ^ipaar  on  tlM 
oateide  of  that  unit  Sodding  mannsals 
and  }uvanila  birds  are  excbded  frtim  the 
requirement  of  individnal  identification 
unless  otherwise  specified  in  die 
protocol 

(e)  Except  as  qwdfied  in  paragraph 
(eKl)  of  diis  sectioo,  taat  systems  of 
d^arent  qiedas  shall  be  housed  in 
separate  rooms  when  necessary.  Teat 
systems  of  the  same  qiecies,  bat  used  in 
difCuent  stadies,  should  not  ordinarily 
be  housed  in  the  same  room  when 
inadvertent  axpoeore  to  teat,  control  or 
reference  sub^anoas  or  test  system 
mixup  could  affect  the  outcome  of  either 
study.  If  each  mixad  hooaiog  is 
necessary,  adequate  diffeiantiatlon  by 
space  and  Identification  shall  be  made. 

(1)  Hants,  invertebrate  animals, 
aquatic  vertebrate  iatanala.  and 
organisms  that  may  be  asad  In 
muItispeGtoa  taate  need  not  be  hooead  in 
separate  rooms,  provided  diat  they  are 
adsquately  sngreflsled  to  avoid  aaxap 
and  cross  oontandnatioo. 

(2]nieservad1 

(f)  Cages,  raocs,  pent,  enclosures, 
aquaria,  holding  tanka,  ponds,  growdi 
chambws,  and  other  holding,  lauing 
and  breeding  arsask  and  aooeeeoiy 
equipment,  shall  ba  deans  d  and 
sanittzad  at  appropriate  intervals. 

(g)  Feed,  soil  and  water  used  for  the 
test  syatsQB  shall  be  analynd 
periodlBally  to  ensure  that  oontaminante 
known  to  bs  capobto  of  interfering  with 
the  atody  and  reasonabhr  axpactad  to  be 
present  in  endi  feed,  eoilar  water  are 
not  preaant  at  levels  above  thooe 
specified  in  die.protoooL  Docanwntation 
of  such  analyaea  siMlI  ba  waintaliMid  as 
rawdata. 

inj  tncMnng  asaa  m  aniniai  cagsa  er 
pens  shall  not  intarfira  widi  the  puipoea 
or  conduct  of  the  aindy  and  shall  be 
changed  as  often  aanacassary  to  J 
the  animals  dry  and  ( 


(i)  if  any  peal  oontfol 
usadLdtense 


used. 

(J)  All  plant  and  animal  test  syatenM 
shall  be  auUhuatlind  to  the 
enviroBnMntal  tjundlHoBs  of  tte  teat, 
prior  to  liialr  aaa  in  a  stndy. 

Subpart  F~Tast,  Controi^  and 


0   J^WfcW^W       V ^^^Vg  ^^^^^V^Hp  VNB 


(a)  The  identity,  stieogth,  purity,  and 
composition,  or  other  dtorartaiistlcs 
which  will  appnprtetely  define  the  test 
control  or  reference  sabatance  shah  be 
determined  for  each  batch  and  shall  be 
documented  before  ite  use  in  a  study. 
Methods  of  syntheris,  fabricatian,  or 
derivation  of  the  test  control  or 
reference  substance  abail  be 
documented  by  the  sponsor  or  the 
testing  facility,  and  the  location  of  such 
documentation  shall  be  specified. 

(b)  When  relevant  to  the  conduct  of 
the  study  die  solubility  of  each  test 
control  or  reference  subetance  shall  ba 
deteimined  by  die  teeting  facility  or  the 
sponsor  before  die  experimental  start 
data.  The  staUUty  of  die  teat  control  or 
reference  substance  shall  be  detannined 
before  the  experimental  start  date  or 
concomitantly  according  to  written 
standard  operatiag  prooedares.  which 
provide  for  pariodk  analyste  of  each 
batch. 

(c)  Each  storage  container  for  a  test 
control  or  reference  substance  shall  be 
labeled  by  name,  chemioal  abatracU 
service  nmnber  (CAS)  or  oode  mudier. 
batch  number,  axpiratiao  date,  if  any, 
and.  where  appropriate,  storage 
conditions  necessary  to  aiatetein  the 
identity,  strength,  purity,  and 
compoamoB  otine  leei.  consroi.  or 
reference  substance.  Storage  oonteinera 
shall  be  assigned  to  a  particular  test 
substance  for  the  duratioo  of  the  study. 

(d)  For  studies  of  more  than  4  weeks 
experiBental  uontioB,  reeenFO  sompws 
from  each  batdi  of  teat  oontrol  and 
reference  sniatances  snau  be  retained 
for  the  period  of  ttme  provided  by 

i  leaifls.  ^ 

(e)  Hie  stability  of  test  control  and 
reference  substances  under  storage 
conditioos  at  die  test  site  ehaH  be 
known  for  all  stadias. 


fiaaiOT 

suhstaaasa 


iflng. 

jshallbaeatdbllehfedfiri 

syetam  for  die  haadhng  of  dM  teat, 

control  and  reference  ssibstances  tO 

enani^diat 

'    (a)  There  is  proper 
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(b)  Distribution  is  made  in  a  manner 
designed  to  preclude  the  poesibility  of 
contamination,  deterioration,  or  damage. 

(c)  Proper  identification  is  maintained 
throughout  the  distribution  process. 

(d)  The  receipt  and  distribution  of 
each  batch  is  documented.  Such 
documentation  shall  include  the  date 
and  quantity  of  each  batch  distributed 
orrettmied. 


I  IMlllS 


(a)  ?m  each  test,  control  or  reference 
substance  that  is  mixed  with  a  carrier, 
tests  by  appropriate  analytical  methods 
shall  be  conducted: 

(1)  To  determine  the  uniformity  of  the 
mixture  and  to  determine,  periodically, 
the  concentration  of  the  test  control  or 
reference  substance  in  tlie  mixture. 

(2)  When  relevant  to  ^e  conduct  of 
the  study,  to  determine  the  solubility  of 
each  test,  control  or  reference 
substance  in  the  mixture  by  the  testing 
facility  or  the  sponsor  before  the 
experbnental  start  date. 

(3)  To  determine  the  stability  of  the 
test,  control  or  reference  substance  in 
the  mixture  before  the  experimental 
start  date  or  concomitantly  according  to 
written  standard  operating  procedures, 
which  provide  for  periodic  analysis  of 
each  batch. 

(b)  Where  any  of  the  components  of 
the  test,  control  or  reference  substance 
carrier  mixture  has  an  expiration  date, 
that  date  shall  be  clearly  shown  on  the 
container.  If  more  than  one  component 
has  an  expiration  date,  the  earliest  date 
shall  be  shown. 

(c)  If  a  vehicle  is  used  to  facilitate  the 
mlxtog  of  a  test  substance  with  a  carrier, 
assurance  shall  be  provided  that  die 
vehicle  does  not  interfere  with  the 
integrity  of  the  test 

SiApart  O— Protocol  tor  and  Conduct 
ofaStudy 

1160.120  ^rotoeol 

(a)  Bach  studv  shall  have  an  approved 
written  protocol  that  clearly  indicates 
the  objectives  and  all  methods  ht  die 
conduct  of  the  study.  Hie  protocol  shall 
contain  but  shall  not  necessarily  be 
limited  to  the  following  information: 

(1)  A  descriptive  title  and  statement  of 
the  purpose  of  the  study. 

(2)  Identification  of  the  test  control 
and  reference  substance  by  name, 
chemical  abatracts  service  (CASf 
number  or  code  number. 

(3)  The  name  and  address  of  the 
sponsor  and  tlie  name  and  address  of 
die  testing  facility  at  which  die  stuc^  is 
being  conducted 

(4)  The  proposed  experimental  start 
and  termination  dates. 


(5)  Justificadon  for  aelecUon  of  die 
test  system. 

(6)  Where  applicable,  the  number, 
body  weight  range,  sex,  source  of 
supply,  species,  strain,  substrain,  and 
age  of  the  test  system.. 

(7)  The  procedure  for  identification  of 
the  test  system. 

(8)  A  description  of  the  experimental 
design,  including  methods  for  the  control 
of  bias. 

(9)  Where  applicable,  a  description 
and/or  identification  qf  the  diet  used  in 
the  study  as  well  as  solvents, 
emulsifiers  and/or  otlier  materials  used 
to  solubilize  or  suspend  the  test  control 
or  reference  substances  before  mixing 
with  the  carrier.  The  description  shall 
include  specifications  for  acceptable 
levels  of  contaminants  that  are 
reasonably  expected  to  be  present  in  the 
dietary  materials  and  are  known  to  be 
capable  of  Interfering  with  the  purpose 
or  conduct  of  die  study  if  present  at 
levels  greater  than  established  by  the 
specifications. 

(10)  The  route  of  administration  and 
the  reason  for  its  choice. 

(11)  Each  dosage  level  expressed  in 
milligrams  per  kilogram  of  body  or  teat 
system  weight  or  other  appropriate 
units,  of  the  test  contiol  or  reference 
substance  to  be  administered  and  the 
method  and  frequency  of  administration. 

(12)  The  type  and  frequency  of  tests, 
analyses,  and  measurements  to  be 
made. 

(13)  The  records  to  be  maintained. 

(14)  The  date  of  approval  of  the 
protocol  by  the  sponsor  and  the  dated 
signature  of  the  study  director. 

(15)  A  statement  of  the  proposed 
statistical  method  to  be  used. 

(b)  AH  changes  In  or  revisions  of  an 
approved  protocol  and  the  reasons 
therefore  shall  be  documented,  signed 
by  the  study  director,  dated,  and 
maintained  with  the  protocol 

(leaiao   conduct  of  tetuHy. 

(a)  The  study  shall  be  conducted  in 
accordance  with  die  protocol 

(b)  The  test  systems  shall  be 
monitored  in  conformity  with  the 
protocol 

(c)  Specimens  shall  be  Identified  by 
test  system,  study,  nature,  and  date  of 
collection.  This  information  shall  be 
located  on  the  specimen  container  or 
shaU  accompany  the  specimen  in  a 
manner  that  precludes  error  in  the 
recording  and  storage  of  data. 

(d)  In  animal  studiea  where 
histopatholog^  i>  reqaiied,  records  of 
gross  findings  for  a  sfiecimen  from 
postmortem  observadons  shall  be 
available  to  a  pathologist  when 

'examining  that  spedaien 
histopathologically. 


(e)  All  data  generated  during  the 
conduct  of  a  study,  except  those  that  are 
generated  by  automated  data  collection 
systems,  shall  be  recorded  direcdy, 
promptiy,  and  legibly  in  ink.  All  data 
entries  shall  be  dated  on  tie  day  of 
entry  and  signed  or  initialed  by  the 
person  entering  the  data.  Any  change  in 
entries  shall  be  made  so  as  not  to 
obscure  the  original  entry,  shall  indicate 
the  reason  for  such  change,  and  shall  be 
dated  and  signed  or  identified  at  the 
time  of  the  change.  In  automated  data 
collection  systems,  the  individual 
responsible  for  direct  data  input  shall  be 
identified  at  the  time  of  data  input  Any 
change  in  automated  data  entries  shall 
be  made  so  as  not  to  obsqure  the 
original  entry,  shall  indicate  the  reason 
for  change,  shall  be  dated  and  the 
responsible  individual  shall  be 
identified 


{160.135   Ptiysiealand 


wiwinicai 


(a)  All  provisions  of  the  C3J> 
standards  shall  apply  to  physical  and 
chemical  characterization  studies 
designed  to  determine  stability, 
solubility,  octanol  water  partition 
coefficient  volatility,  and  persistence 
(such  as  biodegradation, 
photodegradation.  and  chemical 
degradation  studies)  of  test  control  or  . 
reference  substances. 

(b)  The  following  GLP  standards  shall 
not  apply  to  studies,  other  than  those 
desl^ated  in  paragraph  (a)  of  this 
section,  designed  to  deteanine  physical 
and  chemical  characteristics  of  a  test 
control  or  reference  substance: 

i  160  Jl  (c).  [d),  and  (g) 
1 10045  (b)  and  (c) 
lieo.43 
iiea4s 

IW0A7 

I  iaa4g 

i  ia0.81(b}  (U  (2).  (6)  Arou^  (9),  and  (12) 

tieojo 

I  leaiOS  (a)  through  (d) 

I  leans 

§  ieai20(a]  (5)  through  (12),  and  (15) 

I  iaai8S(a)  (5)  through  (8),  (10).  (12),  and  (14) 

I  ieai9S  (c)  and  (d) 

Suiiporta  H  and  I— [Raaarvad] 


Sulipart 
116(1166 


and 
of  study 


(a)  A  final  report  shalllM  prq>ared  for 
each  study  and  ^all  indude,  but  not 
necessarily  be  limited  to.i  die  flowing: 

(1)  Name  and  address  of  the  facility 
performing  the  study  and  die  dates  on 
which  the  study  was  initiated  and  was 
completed  terminated  or  discontinued 
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(2)  Objectives  and  procedures  stated 
in  the  approved  protocol.  Including  any 
changes  in  the  original  protocol 

(3)  Statistical  methods  employed  for 
analyzing  the  data. 

(4)  The  test  control  and  reference 
substances  identified  by  name,  chemical 
abstracts  service  (CAS)  number  or  code 
number,  strength,  purity,  and 
composition,  or  other  appropriate 
characteristics. 

(5)  Stability  and  when  relevant  to  the 
conduct  of  this  study  the  solubiUty  of  the 
test  control  and  reference  substances 
under  the  conditions  of  administration. 

(6)  A  description  of  the  methods  used. 

(7)  A  description  of  the  test  system 
used.  Where  applicable,  the  final  report 
shall  include  the  number  of  animals 
used  sex.  body  weight  range,  source  of 
supply,  species,  strain  and  substrain, 
age,  and  procedure  used  for 
identification. 

(8)  A  description  of  the  dosage, 
dosage  regimen,  route  of  administration, 
and  duration. 

(9)  A  description  of  all  circumstances 
that  may  have  affected  tiie  quaUty  or 
integrity  of  the  data. 

(10)  The  name  of  the  study  director, 
the  names  of  other  scientists  or 
professionals  and  the  names  of  all 
supervisory  personnel  Involved  in  the 
study. 

(11)  A  description  of  the 
transformations,  calculations,  or 
operations  performed  on  the  data,  a 
summary  and  analysis  of  the  data,  and  a 
statement  of  the  conclusions  drawn 
from  the  analysis. 

(12)  The  sl^ied  and  dated  reports  of 
each  of  the  individual  scientists  or  other 
professionals  involved  in  the  study, 
including  each  person  who,  at  the 
request  or  direction  of  the  testing  facility 
or  sponsor,  conducted  an  analysis  or 
evaluation  of  data  or  specimens  from 
the  study  after  data  generation  was 
completed 

(13)  The  locations  where  all 
specimens,  raw  data,  and  the  final 
report  are  to  be  stored 

(14)  The  statement  prepared  and 
signed  by  the  quality  assurance  unit  as 
described  in  |  ieo.35(b)(7). 

(b)  The  final  report  shall  be  signed 
and  dated  by  the  study  director. 

(c)  Corrections  or  additicms  to  a  final 
report  shall  be  in  the  form  of  an 
amendment  by  the  study  director.  The 
amendment  ^all  clearly  identify  that 
part  of  the  final  report  diat  is  being 
added  to  or  corrected  and  the  reasons 
for  the  correction  or  addition,  and  shall 


be  signed  and  dated  by  the  person 
responsible.  Modification  of  a  final 
report  to  comply  with  the  submission 
requirements  of  EPA  does  not  constitute 
a  correction,  addition,  or  amendment  to 
a  final  report    - 

(d)  A  copy  of  the  final  report  and  of 
any  amendment  to  it  shall  be 
maintained  by  the  sponsor  and  die  test 
fadlity. 

f  160.160  StofSQe  and  retrieval  of  recofos 


(a)  All  raw  data,  documentation, 
records,  protocols,  specimens,  and  final 
reports  generated  as  a  result  of  a  study 
shall  be  retained.  Specimens  obtained 
frxjm  mutagenicity  tests,  specimens  of 
soil  water,  and  plants,  and  wet 
specimens  of  blood  urine,  feces,  and 
biological  fluids,  do  not  need  to  be 
retained  afier  quality  assurance 
verification.  Correspondence  and  other 
documents  relating  to  interpretation  and 
evaluation  of  data,  other  than  those 
documents  contained  in  the  final  report, 
also  shall  be  retained. 

(b)  There  shall  be  archives  for  orderiy 
storage  and  expedient  retrieval  of  all 
raw  data,  documentation,  protocols, 
specimens,  and  interim  and  final 
reports.  Conditions  of  storage  shall 
minimize  deterioration  of  the  documents 
or  specimens  in  accordance  with  the 
requirements  for  the  time  period  of  their 
retention  and  the  nature  of  the 
documents  of  specimens.  A  testing 
facility  may  contract  with  commercial 
archives  to  provide  a  repository  for  all 
material  to  be  retained  Raw  data  and 
specimens  may  be  retained  elsewhere 
provided  that  the  archives  have  specific 
reference  to  those  other  locations. 

(c)  An  individual  shall  be  identified  as 
responsible  for  the  archives. 

(d)  Only  authorized  personnel  shall 
enter  the  archives. 

(e)  Material  retained  or  referred  to  in 
the  archives  shall  be  Indexed  to  permit 
expedient  retrieval 

f  160.195   Retention  of  recoraa. 

(a)  Record  retention  requirements  set 
forth  in  this  section  do  not  supersede  the 
record  retention  requirements  of  any 
other  regulations  in  this  subchapter. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  documentation 
records,  raw  data,  and  specimens 
pertaining  to  a  study  and  required  to  be 
retained  by  this  part  shall  be  retabied  in 
the  archive(s)  for  whichever  of  the 
following  periods  is  longest: 

(1)  In  die  case  of  any  study  used  to 


support  an  application  for  a  research  or 
maiiceting  pnndt  epproved  by  EPA.  the 
period  duitag  which  the  sponsor  holds 
any  research  or  marketing  permit  to 
wUch  the  study  is  pertinent 

(2)  A  period  of  at  least  5  years 
following  the  date  on  which  the  results 
of  the  study  are  submitted  to  the  EPA  in 
support  of  an  application  Tor  a  research 
or  marketing  pennit 

(3)  In  oHm  situations  (e.g.,  where  the 
study  does  not  result  in  the  submission 
of  the  study  in  support  of  an  application 
for  a  research  or  maiiieting  permit),  a 
period  of  at  least  2  years  foUowing  the 
date  on  which  the  study  is  completed 
terminated  or  discontinued. 

(c)  Wet  specimens,  samples  of  test 
control  or  reference  substances,  and 
specially  prepared  material  which  are 
relatively  fragile  and  differ  markedly  in  ■ 
stability  and  quality  during  storage, 
shall  be  retained  only  as  long  as  the 
quality  of  the  preparation  affords 
evaluation.  Specimens  obtained  from 
mutagenicity  tests,  specimens  of  soil 
water,  and  plants,  and  wet  specimens  of 
blood  urine,  feces,  and  biological  fluids, 
do  not  need  to  be  retained  after  quality 
assurance  verification.  In  no  case  shall 
retention  be  required  for  longer  periods 
than  those  set  forth  in  paragraph  (b)  of 
this  section. 

(d)  The  master  schedule  sheet  copies 
of  protocols,  and  records  of  quality 
assurance  inspections,  as  required  by 

S  160.35(c)  shall  be  maintained  by  the 
quality  assurance  unit  as  an  easily 
accessible  system  of  records  for  ^e 
period  of  time  specified  in  paragraph  (b) 
of  this  section. 

(e)  Summaries  of  training  and 
experience  and  job  descriptions 
required  to  be  maintained  by  S  160.29(b) 
may  be  retained  along  with  all  other 
testing  facility  employment  records  for 
the  length  of  time  specified  in  paragraph 
(b)  of  Ms  section. 

(f)  Records  and  reports  of  the 
maintenance  and  calibration  and 
Inspection  of  equipment  as  required  by 
S  160.63  (b)  and  (c),  shall  be  retained  for 
the  length  of  time  specified  in  paragraph 
(b)  of  this  section. 

(g)  If  a  facility  conducting  testing  or 
an  archive  contracting  faciUty  goes  out 
of  business,  all  raw  data, 
documentation,  and  other  material 
specified  in  this  section  shall  be 
transferred  to  the  archives  of  the 
sponsor  of  the  study.  The  EPA  shall  be 
notified  in  writing  of  such  a  transfer. 

(h)  ^ledmens,  samples,  or  other  non- 
documentary  materials  need  not  be 


retained  «far  SA  kw  natdfad  iB 
wiifiog  Ac  ipaanrta- lofting  laoffi^ 
*— '^tlhrmntmnli  ftint  iiiiiiliwi  ii  m 
longer  requkari  ^  EfA.  Sach 
notiflcation  n^twgflly  wiB  be  fandslied 
upon  req«e*t  alter  EPA  tx  flSA  kai 
coBipleted  as  audU  of  the  particBlar 
stadirto  wMtk  tlw  inateriab  J^ebie  and 
Em  has  awcluded  that  iiie  rtudy  WBi 
conducted  in  accordaaee  with  4i»  part 
(i)  Aeootds  lequired  :by  ftit  iMiit  may 
be  ntaiiied  aidwr  as  Arifinal  recaed*  or 
as  trae  cofiies  aucfa  as  photecqpies. 
micrafitai.  iBicrafiche.  at  ether  aocorate 
repnadartians  of  the  arigiaal  records. 

[FR  Doc  n-lflOer  Ffled  8-16-89;  845  am] 
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OEPARTMEKT  OF  EDUCATION 

IMIOfMl  Cwitar  for  RMMTCh  and 
D«v«lopimfit  In  tlw  Education  of 
Qlflod  and  Talanlod  ChHdran  and 
Yomii;  Invitation  of  AppMcadona  for 
Naw  Ataarda  for  Racal  Yaar  1990 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  information,  application  forms, 
and  instructions  needed  to  apply  for  a 
grant  under  this  competition. 

Purpose  of  Pro-am:  The  National 
Center  for  Research  and  Development  in 
the  Education  of  Gifted  and  Talented 
Children  and  Youth  (Gifted  and 
Talented  Education  Research  Center)  is 
established  pursuant  to  a  requirement  in 
the  Jacob  K.  Javits  Gifted  and  Talented 
Students  Education  Act  of  1988  (Act), 
Title  IV,  part  B  of  the  Elementary  and 
Secondary  Education  Act  of  1965.  as 
amended  (ESEA).  The  purpose  of  the 
Act  is  to  provide  financial  assistance  to 
State  and  local  educational  agencies, 
institutions  of  higher  education,  and 
other  public  and  private  agencies  and 
organizations,  to  initiate  a  coordinated 
program  of  research,  demonstration 
projects,  personnel  taeWng.  ai 

activities  designed  taWldfai 

capability  in  elementary  and  secondary 
schools  to  identify  and  meet  the  ipsiinl 
educational  needs  of  gifted  and  tadented 
itudeiAs. 

Deadline  far  ItammMtmlef 
Applicatieas:Iiovenii)er  IS,  1989. 

^fvBmiNv  euitn,  iiie  Oepvtmeiit 
estimates  thflt«UB9,0Mttfl  faa 
available  for  *Wt*i«v>i«^HHwn 

BstimatedSfXB  ofAwanktlSOOXm. 

EsUmigltammlmr^Awvidkt. 

Note:  The  DeportnMnt  is  not  bound  by  any 
estimatss  in  tliis  nodes. 

I^tffect  Period-  Up  to  8  years. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Hgher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  part  75  (Direct  Grant 
Pr^rams),  part  77  (Definitions  that 
Apply  to  Department  Regulations),  part 
80  (Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments),  part  81  (General 
Bducation  Provisions  Act— 
Baforcament),  and  part  85  (Government- 
wide  Debarment  and  Suqiension 


It)  and  GovenuBBOt- 
Dts  for  Drug^iaa 
Woricplace  Grants)). 

Description  of  Program: 

Congressional  Findings  Regardfaig  the 
Education  of  Gifted  aad  Talented 
Students 

The  Act  contains  the  followim 
Congressional  findings:  applicaalsaaf 
wish  to  consider  these  finc^ngs  in 
preparing  their  applications. 

(a)  Gifted  and  talented  students  ate  a 
national  resource  vital  to  the  falure  of 
the  Nation  and  its  security  and  »iM- 
being. 

(b)  Unless  the  special  abilitieaaf 
gifted  and  talented  students  are 
recognized  and  developed  dariag  liieir 
elementary  and  secondaijr  school  jFean, 
much  of  their  special  potmtial  ior 
contributing  to  the  national  inteieit  is 
likely  to  be  losL 

(c)  Gifted  and  talented  stndenli  bom 
economically  disadvantaged  faaftes 
and  areas,  and  students  of  limlad 
English  proficiency  arc  at  greatest  xiak 
of  being  unrecognized 'and  of  not  b 
provided  adequate  or  appropriate 
educational  services. 

(d|  State  aad  local  aducationd 
agendes  and  private  nonprofit  acL_. 
often  lack  the  necessary  specialized 
resources  to  plan  and  Implement 
effective  programs  for  the  early 
MbsMficattoicf  gifted  and  talc 
ataduuts  for  Ihe  provision  of  ei 
services  aad  r'^T""'!  appropriate  to 
ftatrvaefadaeeds. 

(e)  The  Federal  Government  caaWat 
carry  out  the  limited  but  essential  roleaif 
sflwilalagaesaarch  and  develapaaat 
and  pansnnnnl  training,  and  praiUtagM 
nationd  focal  point  of  information  and 
todadoal  asMaace.  that  is  neoaasaiy  to 
oauM  that  xmt  Nation's  schools  asa 
able  io  meet  the  special  educatiHHl 
needs  off  gifted  and  taknted  studarts, 
and  thereby  to  serve  a  profound 
national  interest 

Definitions  | 

The  following  definitions  applftatta 
terms  used  in  this  notk:e: 

(a)  "Gifted  and  taleated  studealts" 
means  children  and  youth  whog^ve 
evidence  of  high  performance  i 

in  areas  such  as  intellectual,  ci 

artistic  or  leadership  oapacity,  ori_ 
specific  academic  fields,  and  vdm 
require  services  or  activities  nal 
ordinarily  provided  by  the  schaalin 
order  to  fully  develop  such  capiMlMBB 

(b)  "Institution  of  higher  eduoBtieir 
has  the  same  meaning  given  sudi  I 
in  section  435(b)  of  the  Higher  V ' 
Act  of  1965,  as  amended. 


■IgiUe  Parties 

The  following  are  eligible  to  apply  for 
Jhe  Gifted  and  Talented  Bducation 
Sasearch  Center  award: 

fa)  Institutions  of  higher  education. 

|b)  State  educational  agencies. 

(c)  A  combination  or  consortium  of 

ititutions  of  higher  education  or  State 
}nal  agencies,  or  both. 


1  of  die  Gifted  and  Talented 
education  Research  Center 

The  Department,  after  consultation 
witfi  the  field,  has  chosen  to  encourage 
te  widest  possible  array  of  proposals 
by  defining  the  Center  essentially  in 
tenas  af  the  Act  The  purpose  of  the 
Gifted  and  Talented  Education  Research 
Center  is  to  conduct — 

(a)  Research  on  methods  and 
techniques  for  identifying  and  teaching 
l^ed  and  talented  students;  and 

{b)  Program  evaluations,  surveys,  and 
the  collection,  analysis,  and 
^velopment  of  information  needed  to 
aocomplish  the  purposes  of  the  Act 

Structure  and  Requiremeats  of  the 
Gifted  and  Talented  Education  Reseaich 
Ganter 

The  Gifted  and  Talented  Education 
Sasearch  Center  shall  have  a  Dbvctor. 

The  Secretary  may  authorize  the 
Director  to  carry  out  such  functions  of 
the  Gifted  and  Talented  Bducation 
Research  Center  as  may  be  agreed  upon 
^um^  arrangements  widi  other 
iaMMIans  of  higher  education.  State  or 
local  educational  agencies,  or  other 
fablic  or  private  agencies  and 
a^ganizations.  Applicants  who  plan  to 
make  such  arrangements  should 
describe  the  arrangements  they  plan  to 
make  in  their  application  narratives. 

The  Gifted  and  Talented  Education 
Besearch  Center  will  be  eKpected  to 
oaoperate  with  the  administrative  unit 
fa  the  Department  of  Education.  - 
lesponsibilities  of  the  adaiinistrative 
aait  are  to  administer  programs  under 
te  Act  coordinate  all  programs  for 
^fted  and  talented  students 
administered  by  the  Department  and 
mnt  aa  a  focal  point  of  national 
laadaaAip  and  informatian  on  the 
aiucattanal  needs  of  gifted  and  talented 
Jiadents  and  the  availabikfy  of 
aducational  services  to  meet  those 
needs.  Applicants  should  describe  in 
Sheir  appUcations  how  they  propose  to 
aa>ric  with  the  Department  of 
Education's  administrative  unit 

Grantees  must  use  funds  received 
aaderflds  program  to  supplement  and 
vake  mare  effective  the  expenditure  of 
aiata  aai  local  funds,  and  of  Federal 

ide  available  under  chapter  2  of 
lUe  I  and  Tide  n  of  die  BSEA,  for  the 


y  VaL  J4  NfcliS/ 


educatloa  trf  aiftnri  and  trianlad 
students. 


uBfier  The  Act,  fne  Seueitaiji  is 
reqwiaa  to  ^fisiBc  iniere  suppropiMte. 
that  proviaran  \t  nade  for  <he  «q«MMe 

private  tiOMpnilt  aleaienlaiy  and 
secondary  achoots.  T%twJ(ism, 

Ita 


propose  activities  I 
participBtiaa.asia.'  ,^ 

research  aotkfMes  ^hat  inciade  i 

and  teachers  froBiftesejHivale  soheob 
■  as  research  su^iacts.  .or  indada  Hm 
study  of  Ihese  private  schaok'  pi 
for  gifted  and  lalentod  atadents. 

Prioiitfes 

Atfsotvte  nwFtties 

The  Secretary  gives  an  abseflute 
preference  to  applications  #aft  propose. 

identification  of  ^tod  and  taleiAed 
students  who  may  notteidaatifiad 
through  traditional  assessment  methods 
(including  economically  disadvantaged 
individuals,  individuals  of  limited 
English  proficiency,  and  individuals 
wiUi  handicaps)  and  to  education 
programs  designed  to  include  gifted  and 
talented  students  from  such  groups. 

(b)  Activities  designed  to  develop  or 
improve  the  abilify  of  a  significant 
number  of  the  Nation's  schools  to  plan, 
conduct  and  improve  programs  for  the 
identification  and  education  of  gifted 
and  talented  students,  and  that  may  also 
be  designed  to  utilize  the  cooperative 
efforts  and  participation  of  State  and 
local  educational  agencies,  institutions 
of  higher  education,  and  otiier  public 
and  private  agencies  and  organizations 
(including  business,  industry,  and  labor). 

Under  34  CFR  75.105(c)(3)  tiie 
Secretary  funds  imder  this  competition 
only  applications  Uiat  include  these 
activities. 

Selection  Criteria 

(a)(1)  The  Secretary  uses  the  following 
selection  criteria  to  evaluate 
applications  for  new  grants  under  this 
competition. 

(2)  The  maximum  score  for  all  of  these 
criteria  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses. 

(b)  TAe  criteria.— {1)  Meeting  the 
purposes  of  the  authorizing  statute,  (30 
points)  The  Secretary  reviews  each 
application  to  determine  how  well  the 
project  will  meet  the  piupose  of  the 
)acob  K.  Javits  Gifted  and  Talented 
Studente  Education  Act  of  1988. 
including  consideration  of— 


(i)Thei 

(ii)i 
further  the  purposes  af^ttMi 
statute. 

SXi  &^at  afaeedfarihefaofaoL  (89 
pointe)  The  Secretary  seviaaHaaab 
application  to  deleimiae  the  *»^^  to 

which  Jha  prngfto*  m«»at«  iMwrffif  nnods 

recognized  In  the  statute  IhataafhoBiaM 
the  program,  includliigconsideralaon 
of— 

(i)  The  needs  addressed  liyihe 
project; 

(ii)  Hear  veappacaMidBi^Aad  Aaae 
needs; 

(iii}1fcw*MLiBueds^i<Bheietty 
the  ^BOfBdtiaasL 

|i«)  fin  taKfits«a^  gained  by 
meei 


(U)To« 


(i)  The  quaUfy  of  die  design  af  4m 
psBJact; 

W  2^  axieat  to  aiUdi  ika  flaa  af 
management  is  effective  aadaaavas 
proper  and  efficient  administration  of 
the  project 

(iii)  How  well  die  objectives  of  the 
project  relate  to  the  purpose  of  the 
program; 

(iv)  The  qualify  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective; 

(v)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition;  and 

(vi)  Fm  grants  under  a  program  that 
requires  the  applicant  to  provide  an 
opportunify  for  participation  of  studente 
enrolled  in  private  schools,  the  qualify 
of  the  applicant's  plan  to  provide  that 
opportuiiity. 

(4)  Quality  of  key  personnel.  (15 
pointe) 

(i)  lie  Secretary  reviews  each 
applicant  to  determine  the  qualify  of  key 
personnel  the  appUcant  plans  to  use  on 
the  project  including — 

(A)  liie  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(B)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(C)  The  time  that  each  person  referred 
to  in  paragraph  (b)(4)(i)  (A)  and  (B)  will 
commit  to  the  project  and 

(D)  How  the  applicant  as  part  of  ite 
nondiscriminatory  employment 
practices,  will  ensure  that  ite  personnel 
are  selected  for  employmrat  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 


(Al  and  (B).  tiie 
<A) 


and 

(B)Aqyodifl 
pertSRBtoiBe  ipialty  tn  Ihepn^ecL 

15)  Audpaf  onj  coat  eJJeeUveness.  p 
polntel  Ine  SeczeUiy  leviewa  each 
mdicatiaa  to  dataoBiM  Ihe  exteat  to 
wdiidi — 

W 
die  project;  aad 

tne  TApfactiipes  ^i  uR  ^reject 

(6)  SnAtctSonpIan.  {5  jxditte)  Hie 
Secretary  reviews  each  appficaOon  to 
determine  the  (Qualify  of  the  evaluation 
plan  fsr  Ike  faajaet,  tadaltog  the  CKiBid 
to  which  the  affdicaot's  "'■*KoHf  qI 
evaluation— 

(i)AeappiifHMiate  to  the  project  and 
(ii)  To  die  axXaat  possible,  are 

objectisse  and  peaduee  date  Ihat  aia 

quantifiaifale. 
(Csass^fienaacr  Sae  34  CFR  rSJ99 

Evaluation  by  the  grantee.) 

(7)  Adequacy  of  resources.  (3  pointe) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  tiie  applicant  plans  to 
devote  to  the  project  including  facilities, 
equipment  and  supplies. 

Instnictions  for  Transndttal  of 
Abdications 

(a)  If  an  applicant  wante  to  appfy  for  a 
grant  the  applicant  shall — 

(1)  Mail  die  original  and  two  copies  of 
the  application  on  or  before  the  deadline 
date  to:  U.S.  Department  of  Education, 
Application  Control  Center.  Atientioa: 
(CFDA  #84.208R).  Washington.  DC 
20202-1725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington.  DC  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #84.20eR),  Room  3633.  Regional 
Office  Building  3, 7th  and  D  Streete, 
SW.,  Washington,  DC 

(b)  An  applicant  must  show  one  of  die 
foUowing  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  bom  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  U  mailed  dirough 
die  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  tiie  following 
as  proof  of  mailing; 
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(1)  A  private  metered  postmark. 

(2J  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NotaK  (1)  The  U.S.  Postal  Service  does  not 
oniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  appUcant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Department  must  include  with  the  application 
a  stamped,  self-addressed  postcard 
containing  the  CFDA  number  and  title  of  this 
program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department— in  Item  10  of  the  Application  for 
Federal  Assistance  (Standard  Form  424)  the 
CFDA  number— and  letter,  if  any— of  the 
competition  under  which  the  application  is 
being  submitted. 

Application  Instructions  and  Forms 

The  appendix  to  this  apphcation  is 
divided  into  three  parts,  plus  a 
statement  regarding  estimated  public 
reporting  burden  and  various 
assurances  and  certifications.  These 
parts  and  additional  materials  are 
organized  in  the  same  manner  that  the 


submitted  application  should  be 
organized.  The  parts  and  additional 
materials  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
86))  and  instructions- 
Part  II:  Budget  Information — ^Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials: 

Estima  ted  Public  Reporting  Burden. 

Assurances — Noo-Construction 
Programs  (Standard  Form  424B). 

Certification  regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transactions 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  GCS-OOg]  and 
instructions. 

Note:  ED  Form  CCS>009  is  intended  for  the 
use  of  grantees  and  should  not  be  transmitted 
to  the  Department. 


Certification  Regarding  Drug-Free 
Woricplace  Requirements:  Grantees 
Other  Than  Individuals  (ED  80-0004). 

An  appUcant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assiu'ances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Further  Information  Contact- 
William  Weston  or  Ivor  Pritchani 
Office  of  Research,  Office  of 
Educational  Research  and  Improvement 
Room  617,  555  New  Jersey  Avenue,  NW., 
Washington,  DC  20208-5646.  Rione: 
(202)  357-6223. 

Program  Authority:  20  U.S.C  3061-^068. 

Dated:  August  9, 1989. 

Bruno  V.  Manno. 

Acting  Assitant  Secretary  for  Educational 
Research  and  Improvement 
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MSTRUCnONS  FOA  THS  SP  424 


This  ii  •  standard  form  nsad  bjr  applkaats  as  a  rsqoind  iSMtshMt  for  pnapplkations  and  applications  submittod 
fbr  Fsdard  assistaoca.  It  wiU  bt  Iliad  Iqr  Padtral  aiincits  to  obtain  applicant  etrtifieation  that  Statas  which  ha  va 
aatablishad  a  raviaw  and  eommant  praeadura  in  rasponsa  to  Exaeutiva  Ordar  12372  and  have  salactad  tha  program 
to  ba  ineludad  ia  thair  procasa,  hava  baan  ^van  an  opportunity  to  rtviaw  tha  applicant's  submission. 

Itaau  Eatrr  Itanv  Entry: 


1.    Salf-asplaaatoqr. 

1  OataappUeatiooiabmittadtoPodaralaganerCor 
Stata  if  applieabia)  4  applicant's  control  numbar 
(ifappUcabIa). 

3.    Stata  oaa  only  (if  appUeaUa). 

4    If  thii  applicatioB  is  ta  coatiaua  or  rarisa  an 


axisting  award, 
Buabar.Ifibra 


prasant  Padaral  idantifiar 
prajaet,  laava  blank 


5.  Legal  aaaa  of  applicant,  naaa  of  primary 
organisational  unit  which  will  ondartaka  tha 
assistanca  activity,  eomplata  addrass  of  tha 
applicant,  and  aama  and  talaphona  numbar  of  tha 
parson  to  contact  on  matters  ralatad  to  this 
application. 

6.  Entar  Empieyar  Idantifkation  Numbar  (EDO  as 
sssignadtytha  Intamal  Raraaua  Sanrica. 

7.  Entar  tha  appropriate  latter  in  tha  space 


1    Cheek  appropriate  bos  and  enter  appropriate 
letter(s)  in  the  spaea(s)  provided: 

—"TTew"  means  a  new  aasistanea  award. 

^  "^ntinuation"  meana  an  extension  for  an 
additiooal  finding^bttdget  period  for  a  project 
with  a  projected  completion  date. 

—Itevisiea*  meana  any  change  in  the  Federal 
(jovammant's  financial  oblifition  or 
eontingant  liability  from  an  exiting 
obligation. 

9.   Name  of  Federal  agency  from  which  asaistanre  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistaneo 
number  and  title  of  tlie  program  under  which 
assistance  ia  requested. 

11.  Enter  a  brief  descriptive  title  of  die  project  if 
more  than  one  program  ia  involved,  you  should 
append  an  eiplanarien  ea  a  separate  sheet  If 
appropriate  (e.g.,  construe tian  or  raal  property 
projeett),  attach  a  map  showing  project  lecatka. 
For  preapplications,  use  a  separate  sheet  to 
yovide  a  summary  dsscriptjen  of  this  project 


12.  List  only  Uie  largest  political  entitiee  affected 
(e-g..  State,  counties,  cities). 

13.  Self«explanatory. 


14. 


IS. 


16. 


List  the  applicant's  Congressional  District  and 
any  Disthctis)  afbctad  by  the  program  or  project. 

Amaunt  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  aa 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parenthesee.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  ftinding,  use  totals  and  show  breakdown 
using  same  categories  aa  item  15. 

Applicants  should  contact  the  State  Single  Point 
of  Contact  (SP0O°  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  tha  State  intergovernmental  review 


17. 


This  question  applies  to  the  applicant  organi- 
sation, not  the  person  who  signs  as  the 
authorised  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
andtaxea. 


18.  To  be  signed  by  the  authorised  representative  of 
tha  applicant  A  copy  of  the  governing  body's 
authcNrization  fbr  you  to  sign  this  application  aa 
official  representative  must  be  on  (lie  in  the 
appUcanf  s  ofiBca.  (Certain  Federal  agencies  may 
require  that  this  authorisation  be  submitted  as 
part  of  the  application. ) 
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MSTRUCnONS  FOR  THI  8F.4a4A 


G«i«ral  laatraelloM 

TUs  form  it  dMigMd  to  that  applkatiMi  can  b*  Bad* 
for  fiindi  from  om  or  aort  fruit  proframt.  In  pro- 
paring  tha  bodgot.  adlwro  to  anjr  asittinf  Fodaral 
grantor  aganqr  goidaUnaa  which  praaeriba  bow  and 
whathar  budgttad  ameoata  shoald  ba  Mparataly 
ahown  fiir  diffvant  ftaetiofia  or  activitiaa  within  tha 
program.  For  aoma  propwna,  grantor  aganciaa  majr 
raqoira  budgata  to  ba  aaparataljr  dwwa  by  ibnetion  or 
actintjr.  Fw  othar  programa,  grantor  agandaa  may 
raquira  a  braakdowa  by  ftaetion  or  activity.  Sactiona 
A3.C,  and  D  should  induda  bndgat  astimataa  fbr  tha 
whola  prqjact  azcapt  whan  applying  fbr  aaaiatanca 
which  raquiraa  Fadaral  authorintion  in  annual  or 
othar  fiinding  pariod  ineramanta.  In  tha  lattar  eaaa, 
Sactiona  A3,  C.  and  D  should  provida  tha  budgat  (br 
tha  first  budget  pariod  (usually  a  yaar)  and  Saction  E 
should  prasent  tha  aaad  for  Fadaral  awistanca  in  tha 
subaoquaat  budgat  pariods.  All  applications  should 
contain  a  braalcdown  by  tha  objaet  class  catagorias 
shown  in  Linos  a-k  of  Sactiim  B. 

Saction  A.  Budgat  Summary 
Uaaa  1-4,  Columns  (a)  and  (o) 
For  applications  pertaining  to  a  $iitgU  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  and  not  rtquiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  (b). 

For  applications  pertaining  to  a  $ingU  program 
rtquiring  budget  amounts  by  multiple  fiiaetions  or 
activities,  enter  the  name  of  eadi  activity  or  fiinetion 
on  each  line  in  Column  (a),  and  enter  the  catalog  num> 
bar  in  Column  (b).  For  applications  pertaining  to  mul> 
tiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  tha  catalog 
program  title  on  each  line  in  CtUumn  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  muUipU  programs 
where  one  or  more  programa  nquirt  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  fbr  each 
program  requiring  tha  breakdown.  Additional  sheete 
should  be  used  when  one  form  does  not  provide 
adequate  space  fbr  all  breakdown  of  date  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Unas  lA,  Columaa  (e)  through  (g.) 
For  fww  applieatiotu,  leave  Columns  (e)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b),  enter  in 
Columns  (e).  (f).  and  (g)  the  appn^priate  amounte  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Um*  1-4.  Cofauua  (e)  thN«gk  (fJ  ( eentinaed) 

For  eentiiMtnr  grairt  profram  oppficatiaw,  aubmit 
these  fbms  before  the  and  of  each  Aiading  period  as 
required  by  the  grantor  agency.  Enter  la  Celnmna  (e) 
and  (d)  Oa  eatiaiatad  amonate  of  Ainds  which  will 
ramaia  oaobUfBtad  at  thaaadoftha  graat  ftiadiag 
pariod  ooly  if  the  Federal  grantor  agency  instructions 
provida  for  thia.  Otharwiaa.  leave  these  columns 
blank.  Enter  In  columns  (e)  and  (0  tha  amounte  of 
fbads  needed  fbr  the  upeoadng  period.  The  amountCs) 
in  Column  (g)  should  ba  the  sum  of  amounte  in 
Coluams(e)and(f). 

For  $MppUmtiaal  frontt  and  ehangu  to  existing 
grante,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (a)  the  amount  of  the  increase  or  decrease  of 
Federal  fbads  and  enter  in  Column  (f)  the  amount  ot 
the  increase  or  decrease  of  non-Federal  fiwds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  includes  the  toUl 
previous  authorized  budgeted  amounte  plus  or  minus, 
as  appropriate,  the  amounte  shown  in  Columns  (e)  and 
(f).  The  amounts)  in  Coluaw  (^  should  not  equal  the 
sum  of  aatounte  in  Columns  (e)  and  (f). 

Line  S  —  Show  the  totals  fbr  all  columns  used. 

Seetiea  B  Budget  Categoriaa 

In  the  column  headings  (1)  through  (4).  enter  the  titles 
of  the  same  programs,  fractions,  and  activities  shown 
oa  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheete  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet  For  each  program, 
fuaetimi  or  activity,  fni  in  the  total  requiremente  for 
fVinds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Unaa  6a-i  — Show  the  totals  of  Lines  6a  to  6h  in  each 
eoluma. 

Una  6J  -  Show  the  amount  of  indirect  cost 

liaa  6k  -  Enter  the  total  of  amounte  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuatioa  grante  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g).  Line  5.  For  supplcraenul 
grante  and  changes  to  granta,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounte  in 
Section  A,  Coluaus  (e)  and  (f)  on  Line  5. 
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mSTRUCnONS  for  the  8F-424A  (continued) 


Lin*  7-  Enter  tba  Mtimceiidciiioant  of  iacDnM.  If  any. 
•xpwted  to  bt  gtnOTitad  frrai  tUf  pntfKt  Dto  not  add 
or  tia>tract  this  uBooiC  ftoa  tte  toCil  pnt^  amount 
Show  undtr  tha  progrsm  nsmtirfl  fUtatntnt  (ha 

natura  and  Murca  of  iaeoiiML  Tbt  fffimatad  amount  of 
program  inooma  mar  ht  eonridarad  by  tha  fadaral 

grantor  agancy  in  dataraifnfair  the  total  amotnt  of  tha 
grant 

Sactlon  C.  Non- 


Unaa  HI  -  Entar  amwaati  af  aon-PadbrsI  raaoareaa 
that  will  ba  usad  on  tha  grant  If  in-kind  eontributiona 

ara  included.  proYida  •  Mafaxphaatioa  oB  c  aepvite 
shaat 

Columa  (a)  -  Enter  tha  program  titlaa  idaatical 
to  Column  (a),  Saetion  A.  A  braafcdown  by 
fiinetion  or  activity  b  not  oaeaasary. 

Columa  (b)  •  Entar  tha  eontiibutiaa  t*  ba  mada 
by  tha  applicant 

Columa  (e)  -  Eatar  tha  iniBiml  af  tha  Stat^a 
cash  and  in-kind  cootributiea  if  tha  fyitrtn^  ia 
not  a  Stote  or  Stote  agaaey.  Applknu  which  ar» 
a  SUto  or  SUU  agaaciaa  should  laava  this 
eoluou  blank. 

Coluam  (d)  -  Eatar  tha  amount  of  caak  aad  {b- 
kiad  eontributiona  to  ba  mada  firam  all  athar 
sourcaa. 

Colttma  (a)  -  Eatar  tatela  of  CalaiHia  (b).  W.  aad 
(d). 

UaaU—  Entar  tha  to«alfcraadiafCWuMw(bMa). 
Tha  amount  in  Coluam  (a>  shsiild  ba  aqual  ta  th« 
unount  on  Lina  S.  Cohnm  OKSactiaa  A. 

Saedoa  D.  Foracaatad  Cash  Naada 

Uaa  IS  -  Eatar  tha  aBaookof  cash  aaadod  by 
from  tha  grantor  agancy  during  tha  first  year. 


■UMQ  coot  4eo»4i.e 


14  -  Eater  tha  amooai  of  cHh  from  all 

sources  naadad  by  quarter  during  tha  fiiaiyaar. 
Uaa  U  .  Eater  tha  teUla  afaawats  aa  Liaea  13  and 


Waidid tSSffiSSr^'^'''^^'*'  '^-''* 


Ham  19-  If  -  Enter  ia  Cehnm  (a)  tha  same  grant 
tWea  shown  fa  Columa  fa>.  Section  A.  A 
*  rftinctian  or  activity  is  not  aecassary.  For 
••^  "nd  coBtinuation  grant  appTications, 
\  tha  proper  eohuana  aawuuto  of  Federal  fiinda 
which  wB  be  needed  to  compfcta  tha  program  or 
prqact  amr  the  succeadiagftnigng  periods  (usually  ia 
y*yrt.  TMa  section  need  not  ba  completed  for  revisions 
(aawadmiala,  changes,  or  supplamaatsy  to  fiinds  fi>r 
thauaieat  year  of  e«iating  grants. 

If  more  than  bur  linaa  ar«  needed  to  Uat  tha  piagram 
tittet,  soimiit  additional  schedulea  aa  naceaaary. 
LIaa20  .  Entar  the  total  for  each  of  the  Colnama  (bK 
(a).  Wbea  additional  schedules  are  prepared  for  this 
Seetioa.  annotate  accordingly  and  show  the  evarall 
totals  on  this  line. 

Seetioa  P.  Other  Badgal iBfiiiiatlua 

UaaJl  .  Use  this  space  to  explain  amounts  for 
fafividual  direct  object-class  cost  categories  that  nuy 
appear  to  be  out  of  the  ordiaary  or  to  explaia  the 
details  n  required  by  the  Federal  grantor  agency. 

Uaa  2a  -  Eater  the  type  of  iadiraet  rata  (praviaiaaal. 
predatemtaad.  final  or  fixed)  thai  will  ba  ia  aOeci 

during  tha  blading  period,  tha  eatiaatad  amauat  af 
the  baaa  to  which  tha  rate  is  applied,  aad  tha  tatal 
indirect  e^qwnse. 

Liaa  n  -  Provide  any  4 

deemed  necessary. 
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lastnictioiii  for  Part  ID— /^n^lcatioa 
Narrative 

Before  preparing  the  Application  Narrative, 
read  carefully  the  description  of  the  program, 
the  information  regardii^  pripritiAS.  and  the 
selection  criteria  the  Secretary  nses  to 
evaluate  applications. 

The  Panelists  who  will  review  the 
applications  and  make  recommendations  to 
the  Secretary  will  evaluate  the  appticaQons 
according  to  the  EDGAX  ^f^fifmi  oritwta 
provided  in  this  application  package.  Ta 
facilitate  fair  considemtion  of  (he  merits  of 
all  applications,  you  are  encouraged  to 
organize  the  application -narrative  as  fellows: 

1.  Begin  with  an  Abetraet  Hiat  is,  a  980 
word  summary  of  the  GIflad  aad  Taleated 
Education  Research  Caalv  aa  pnpeaed  in 
the  application  narratiw*. 

2.  Describe  the  activiliea  af  the  prniifieed 
Gifted  and  Talented  BHiioai<pn  Research 
Center  as  a  whole  for  Aa  cotine  af  the 
projected  5  year  period,  indudiqg  the  nahae 
of  its  mission,  organization,  personnel  and 
resources.  This  description  rfiouU  be 
followed  by  a  descriptkm  afaadh  IndMdad 
activity  proposed  Foraacfaaolhrity.  UattUtf 
the  nature  of  the  activity:  Hk  aigaifioaaea  af 
its  objectives:  the  importaaceaf  adiiewag 
those  objectives,  includiqg  potenlial  fWMfawts 


and  other  results;  the  activity's  design  and 
methods  to  be  utilized;  the  degree  oT 
involvement  and  the  qualifications  of  key 
paaaaaaefc  Iha  artMly'a  li  iidgit  fmtmrM 
which  the  activity  will  be  evaluated;  and  the 
nsavBss  that  wffl  be  ased  to  cany  aat  the 
aCuvay. 

3.  If  yoB  tataad  to  cany  aat  aounof  the 
Center's  *"'"*'~'f  theo)^  ■— "^mrntr  with 

vumt  uivuiunonv  jn  mjncr  vcraoBnfyn,  vcswr 

lecal  eriHoaHon  afenotea.  or  other  pahlic  or 
private  agaadas  aad  aiymizations.  describe 
ttioae  arrangements. 

4.  Oeecrree  now  yon  propose  to  work  wMh 
vie  DepananHt  ai  ndacinon  s  admhiislretiae 
tarit  datwd  adaUatelar  programs  1 
Act 


6.  Oeacribe  aay  aivoitenities  you  will 
fnoffide  far  the  paittflipation  of  students  and 
taaehars  to  private  aoopiefit  elemeatery  and 
sacudaiy  aduwls  in  Gifted  and  Tntoated 
EducatioB  Research  Center  activitisa. 

a  Inchide  any  other  pertinent  infomaltea 

(hat  od^  assist  the  Secretary  in  reviewiag 
ne  appaoattea. 

7.  Hoaae  ttadt  the  Afplcation  Narrative  to 
aomora  Ihaa  lOD  liiiahis  spaced,  typed  pages 
lea  aae  aide  onty).  Yoa  aee  encoungad  te 
fiavida  woaaaies  af  key  personnel  aaae 
appendix  to  tha  oarratlva. 


Eatfaaatad  PubHc  Reportiag  Burdea 

Under  terms  of  tiie  Paperwork  Reduction 
Aot  af  lan,  aa  amended,  and  die  regulatioos 
Implaaienting  (he  Act  the  Department  of 
taa«MpuUlB 
iin«Uaallee«eaof 

I  for  this 

rallarlinn  of  infanaatioa  is  aatimated  te 
average  G0O  xMRDS  per  response,  induulnglne 
time  f or  laviewiM  iaatractiaas,  aaanUns 
axistiag  date  aowcaik  gatheriiy  aad 
maintBi^h^g  die  date  aaadad,  aad  ceaipleting 
and  ret^ewiqg  the  wdlactioa  of  iaiotmation. 
Tou  Slay  sand  coBunants  rMaidiflg  **«'■ 
biodea  estimate  or  aay  othar  aspects  of  this 
collection  of  informaflon.  including 

,tethe 


WMb^aa.DC»i(tt. 

(Infonaatlwa  oMmUm  ^awiad  wder 
OMB  control  number  18S(Mi638.  Expiiatioa 
date:  lS/3l/1SBai 


BEST  COPY  AVAILABLE 


I 
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Nel« 


ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 

Cartain  of  IImm  aMonacM  maj  not  b*  appUe«bl«  to  your  pr^iect  or  program.  If  you  h«vt  quottiona, 
pioaM  eoDtaet  tho  awardiag  aganey.  Furthar,  eartain  Fadaral  awarding  agaadaa  may  raquiro  applicanta 
to  cartiiy  to  additional  awurancaa.Ifauchiatfaocaaa.  yon  will  banetifiad. 


Aa  tho  duly  authoriaad  rapraaaatatii>a  of  tha  applicant  1  eartify  that  tha  applicant: 


1  Haa  tha  lagal  aatherity  to  apply  for  Fodoral 
aaaiatanca,  and  tha  institotkaal,  managorial  and 
financial  capability  (including  Amda  aufSdant  to 
pay  tha  oon-Fadaral  ihart  of  projoet  eoau)  to 
onsuro  propor  planning,  managOBMnt  and  eom- 
plation  of  tha  pt^jaet  daacribad  in  thia  application. 

2.  Will  givo  tha  awarding  agaoey.  tha  ComptroUor 
Conaral  of  tha  Unitad  Stataa.  and  if  appropriate, 
tha  Stata,- through  any  authorind  roproaantativo, 
aeeoM  to  and  tho  ri^t  to  azamina  all  roeorda, 
booka,  papara,  or  docomonta  ralatad  to  tho  award; 
and  will  aatabliah  a  propor  aeeoonting  tyttom  in 
aceordanca  with  ganarally  aceaptad  accounting 
atandarda  or  aganey  diractivoa. 

3.  Will  aatabliah  aafaguarda  to  prohibit  oraployooa 
from  uaing  thair  poaitiona  for  a  purpota  that 
eonatitutaa  or  praionta  tho  appaaranca  cf  porsonal 
or  organiaational  conflict  of  intaraat.  or  paraonal 
gain. 

4.  Will  initiata  and  comploU  tha  work  within  tha 
applicabia  tima  fiama  aftar  racaipt  of  approval  of 
tho  awarding  aganey. 

5  Will  comply  with  tho  Intorgovarnmantal 
Paraonnal  Act  of  1970  (42  U.S.C.  li  4728^763) 
relating  to  praaeribod  itandarda  for  marit  aystoma 
for  programa  ftindod  undar  ena  of  tho  ainataan 
atatutaa  or  ragulationa  tpadfiad  in  Appandiz  A  of 
OPSft  Standarda  for  a  Marit  Syatam  of  Poraonnol 
Adminiatration  (S  C.F  JL  900,  Subpart  F). 

6  Will  comply  with  all  Fadaral  atatutaa  ralating  to 
nondiscrimination.  Thoaa  includa  but  ara  not 
limitod  to:  (a)  Titla  VI  of  tha  Ciril  Righta  Act  of 
1964  (PL  88-352)  which  prohibits  diaerimination 
on  tha  basis  of  raea.  color  or  national  origin;  (b) 
Titlo  DC  of  tho  Education  Araandmanta  of  1972.  aa 
amandad  (20  U.&C.  li  1681-1683,  and  1685-1686), 
which  prohibita  diaeriminatioB  on  tho  basis  of  aaz; 
(c)  Soctien  504  of  tha  RahaUUtatioa  Act  of  1973,  as 
aoMndad  (29  U.&C.  I  794),  which  prohibits  dis- 
crimination on  tha  baaia  of  handicapa;  (d)  tha  Ago 
Diaerimination  Act  of  197S,  aa  amandad  (42 
U  soil  6101-6107),  which  prehibiU  diaerim- 
ination on  tho  basis  of  ago; 


(a)  tha  Drug  Abuaa  Oflica  and  Traatmant  Act  of 
1972  (P.L.  92-255),  aa  amandad,  ralating  to 
nnndiwrimination  on  tho  baaia  of  drug  abusa;  (D 
tha  Comprahanaiva  Alcohol  Abusa  and  Alcoholism 
Pravantiott.  Traatmant  and  Rahabilitation  Act  of 
1970  (P.L.  91-616),  as  amandad.  ralating  to 
nondiscrimination  on  tha  baaia  of  alcohol  abusa  or 
alcoholism;  (g)  il  523  and  527  of  tho  Public  Health 
Serrica  Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ea- 
S),  aa  amandad,  ralating  to  eonfldantiality  of 
alcohol  and  drug  abuaa  patient  records;  (h)  Title 
Vm  of  Uta  Ciril  Rigfatt  Act  of  1968  (42  U.SC.  I 
3601  et  aeq.),  aa  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  spedfie  statute(i)  under  which 
^>plication  for  Federal  aaaiatanca  ia  being  made: 
and  (j)  the  requirementa  of  any  other 
aondiacrimination  statuta(s)  which  may  apply  to 
tha  application. 

7.  Will  comply,  or  haa  already  complied,  with  the 
raquirements  of  Tities  Q  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Polidea  Act  of  1970  (P.L.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persona  displaced  or  whoaa  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
Theae  requirements  apply  to  all  interests  in  real 
property  acquired  for  prqject  purposes  regardless 
of  Federal  participation  in  purchases. 

8.  Will  comply  with  the  provisions  of  the  Hatch  Act 
05  U.S.C.  If  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  ara  funded  in 
whole  or  in  part  with  Federal  fWids. 


J 


Will  comply,  as  applicabia,  with  the  provisions 
tha  Davia-Bacon  Act  (40  U.S.C.  II  276a  to  276a- 
7),  tiie  Copeland  Act  (40  U.S.C.  I  276c  and  18 
U.S.C.  II 874),  and  tha  Contract  Work  Hours  and 
Safety  Standarda  Act  (40  U.S.C.  II  327-333), 
reganiing  labor  standarda  for  federally  assisted 
eonstruction  subagraemants. 


Oy  OMa  CmuMt  A-ia 


Authorizad  tar  Local  Rtproduction 


/ 


10.  Wm  comply,  if  applkaUa,  Uritfa  flood  iaauranea 
purehaaa  raquirtmanto  of  Saetioa  lOSta)  of  the 
Flood  Diaaatar  Protoetioa  Act  of  1M8  (PX.  M4tM) 
which  requirea  roeipienta  ia  a  spodarilooi  basard 
area  to  participate  ia  the  program  aadta  purchase 
flood  iaauranea  if  tha  tatal  caat  at  twi^aM^ 

construction  and  acquisition  ia  $10,000  ori 


HMaMS/Bmrrtor  nrnmv^ 


IL  Will  eom^y  with  aavironmental  atandarda  which 
may  be  praaeribad  panoaat  to  the  feUowinr  (a) 
inatitution  of  enviroameatal  quality  eoatrof 
meaaurea  under  tha  National  Enviroamontal 
Policy  Act  of  1969  (P.L.  91-190)  and  Esocutiva 
Order  (EG)  11514:  (W  MtifieadoB  af  vjolatiag 
fodlitiaa  pursiiant  to  EC  11738;  (c)  jaiiisi  ihai  «f 
wetlands  pursuant  to  EO  llSfO;  W  tvahiatiaa  of 
flood  haaards  ia  floo^Wns  ta  aeeardaaea  with  CO 
11988;  (elsisuranta  ef  projaet  «Mioiaitaey  with 
tha  approved  Stata  maaagemeat  program 
developed  under  the  Coastal  Zoaa  Maaagemant 
Act  of  1972  (16  U.S.C.  il  1461  vt  saqV.  (0 
conformity  of  Federal  aetiona  to  Suta  (Clear  Air) 
Implementation  Plana  under  Section  lM(e)«f  tha 
Clear  Air  Act  of  1955,  as  amended  (41  U.S.C.  I 
7401  at  aeq.);  (tf  protaetioa  of  aadargrooad  aeoreaa 
afdriakiag  watar  nadsr  tha  &ft  OriaUiy  Water 
Act  of  1974.  as  amended.  (P.L  «3-523):  aad  (h) 
protectioa  of  aadangered  apaciea  under  the 
Endangered  Spades  Act  of  1973.  as  amandad.  (P.L 
93-205). 


13.  Will  aaaiat  tha  awarding  agency  in  aaanring 
■inpllmi  wkk  SaalioB  106  af  tha  National 
ffisliwkfVwsmariaaAff  rfH6g,aaaaMirfad  (16 
U.S.C.  4709.  CO  119M  (Maatificatloa  and 
pr«tactfe«  «f  UalOTfc  prapartiea),  and  the 

1974  (16  VAC.  468a-l  etaaq.). 

14.  WUl  comply  with  P.L.  98-348  regarding  the 
protaetien  of  htnnaa  sttbiiaets  iavelvad  ia  reaearch. 
devatopoMat.  aad  related  activities  supported  by 
this  award  afesalstanca. 

15.  WiU  comply  with  the  Laboratory  Animal  Welfare 
>^->«— .«..    *■-". 1    111.  TTTir 


16.  ^01  comply  with  the  Lead-Baaed  Paint  Poisoning 
Praisrtfaa  Aet(4a  PJ.e  M  48M  <t  aeq.)  which 
prohibita  tha  uae  of  lead  baaed  paint  in 
•r  rahahiiiratiaa  af 


17. 1^  eaaae  to  be  performed  the  required  financial 
— d  riiiplliin  aaJHa  hi  irnfiiaBi  wHk  tha 

Single  Audit  Act  ofl984. 

18.  WUl  comply  with  aU  applicable  raquirements  of  all 
'     Vodonltewa.! 


12.  Will  cooqply  

of  1968  (16  U.S.C.  ii  1271  at  aa«.t 
protecting  eomponanta  er  potential 
thenational 


stGNAruRio^AuTNONaioaiirwMoomoMi. 

• 

TITU 

AMUCAMT  OaOAMZMION 

OATisuaMimo 

m*H»    (44011 


34068 
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Certification  Regarding 

Debarment,  Suspension,  and  Other  Responsibility  Matters 

Prvnary  Covered  Ttansactions 


TNi  CMlOctfon  is  nqiAid  by  M  raguWm  inplMNnIng  ExKuM 
Secflon85iiO.PirtGlpMriMponaUieiTtara9Mim«impuUshidasM  (pages 

19160-1921 1).  CopiH  of ««  raguMm  nay  to  obaintd  ty  contKflng  ta  U^  Dapartn^ 
400  Mayland /Wmi.  S.W.  (Room  3833  6SA  Ragional  Olto  Buifno  Na  3).  WasMn^ 

(MFOiCCOI«£Tn«  CERTDXATION,  RQU)  MSTRUCTtONS  ON  REVERSE) 

(I)  Alt  fiotpr>wnayditontd.Mpended.  proposed  fafd8bannet<.declOTdlnei9M<.  or  \^^ 
oy  Biy  reasm  oepnnsni  or  iQency; 

(b)  HMnotwiMaSiw-ynrpaitodpracadkigMsproposalbeencorwUBdofQrhadacM 
conmteion  oi  feud  or  a  crMral  oBsnse  in  coinection  wit)  obiainina  attt^^ 
loc4  trwsaclor)  or  contnd  under  I  pubk  Iransaciiori;  vioiatiai  ol  FMsf^o^^ 

M^  torgery,  bftienf )  WsificatiQn  or  destnclion  of  recotds,  nsldng  false  stalBflMnts,  or  nceiving  s 

(c)  AranotpresenflyindciBdforarotNrMseoiminaRyorcivilyctiargedbyagoMmmentaien^ 
ofanyofttieofleniesemHW>aiedlnpafaQfaph(i)(b)of8)^cefti8caion;and 

(d)  Haw  not  wfirti  a  Bwa  year  period  precedfcigtfttappllcatlofVproport 
lenninaM  for  cause  or  deiauiL 

(2)  VWieretheprespedyeprimaypaffcipanlisunaMetDcertgyteanyoflhestt^^ 
attacf)  an  expiviaflon  to  Ns  proposaL 


I 


I 


PR/AMardNuntNT  or  Project  Nam 


Organization  Name 


Name  and  TWe  of  Autmad  Representative 


SignaUf 


E0fdniQCS«)l.(REV.12aD 


Dale 


F^dKil 


/  Vol  54.  No.  188  /  Itetiby.  Ai^pit  17^  1888  /  tfattoiii 


lnstniction»for  Certification 


T.  py»y»iit»WM<ieMigiwpropoea,i»prospecw>epnwenfpewctieni»pww>WBitocewMaoneeteiatwiow 

2.  The  inabBty  of  a  perion  Id  pmlde  l»  oerllcalta  laqiM  beiew  «fl  not  neoesiarty  resul  in  denial  of  par^^ 
lran8actioaTtopwspecl<»periicJpanlshelsubB*an«ylinetionofw>ylcannolpwi^  cerffcaion 

«fwi<enafliwrfl(itftiniidiredinfBnnaftlnniiititietlMMrlBeitnriHenM^t<rtM<^^ 
wwwoiBwpiustiecBwpnwBryperac^aniBiunwnacenpcaMnoraneitMiaiongMiow^uaBysucnpereoBBBwpenw^^ 
kansactioa 

3.  ineceniKBannincHMesaaMBnanpneenHHnoiMBupontfNKnieHnBevMpaoeQwiennoepenn 

ce(tlicaion.lnaddaontoo»erreiiieflei  awM<el>t»ftdera<Qe«e>wwntlwdepe»teiem  or  agency  eayiw^natolWstaniaefcn  to 
cause  or  deiaiA. 

4.  inpRi^MGinvpnnwypenBpviBvprawaBinneiMBWKBnnoooeBDwaepersneniQragen^ 

suDRiao  B  s  any  SIN  n  proapecaw  pnnanf  parsopeni  laaro  nw  D  oenHKBon  iM  eironeous  wnen  suDOMM  or  nas  oec^^ 
enoneous  by  reason  of  civnged  drcuRMtanoes. 

S-Thelenwe'cowredUanMtilMa'ldebened.*  ■auapendsd.*1neigHe.' lower  liar  coM(edfeansaeaon,*>riidpant,*>r8on,'>inwy 
coMred  tansadon,*  ^vlndpal,*  ^rafnsali*  and  ^nluniarly  atfuded,*  as  used  in  Ns  dause,  haM'ttie  meanings  set  out  in  tie  OeMtions 
and  Covsragsasctions  of  tantiesimplsaHntngEacitfia  Order  12548.  Ybu  may  ooniact  Vie  dspaitmsit  or  agsn^  to  wliictiBiis  proposal'' 
lieing  submiitod  lor  assisianoe  in  obtaining  a  copy  of  ItoeeregdeHons. 

6.  Tto  prospeclw  primary  partcipant  ayiees  by  submMng  Ws  proposal  that  afwid  tie  proposed  covered  transaction  tie  entered  inio,  ii 
BoinoiNUMyyinHriwanyiowerDerGOwnQiansacsonwinapeiSonwnoisQeDaneQfSUspeitoeOiOecHnonei^ON.orvoiunB^ 
ewiuded  fcom  parttclpaton  In  tft  covered  transaction,  unlees  autwrtted  tiy  tie  depaiimert  or  agency  entering  into  tiis  transactiort 

.  I  neprespeoMpnmarypannpaniRnwagmesDyauDmaangiM  proposal  tail  MB  iKUtora  cause  noeoberiRKa^ 
Debannent.  Suspension,  Inetgiaity.  and  VWirtatyEiduslon  lower  Tier  Covered  Transactons.' provided  by  tie  depettment  or  agency 
entoring  into  tts  ooveiad  Innsaction,  wlihou  ffloi8Uioa  in  al  loear  far  ooMred  transactions  and  in  al  soi^^ 
tansacBont. 

B.Aparticipanthacoveredtansaetion  may  miyuponacertlfcation  of  aprospec»a  partcipant  inaiowrtir  covered  transaction^ 
is  riotdBt>atred,auspB(idsd,lnelgMe,  or  wiurttlyeicludedlromttocowred  transaction,  uriess  it  lowwetwtttocaitiBcato 

perKveni  miy  oBoae  i«  meinoo  ano  >e(]uericy  oy  wncn  I  oeniiiwtos  uW  e^n^r  01  IS  prvcvei^ 
requbed  to,  ctiecic  ttto  NonprocuremerM  LiaL 

9.  Noting  contained  in  tie  loiegoing  tfial  to  oorvbued  to  roQure  establshment  of  a  systsm  of  rscords  In  order  to  render  in  good  iaiih  the 
cerincaaon  re(|jraa  oy  nsctouse.  Tito  HioMeoge  ano  iwnRaeon  or  a  parecijeni  IS  not  rB9UM 
tiyapnjdertpersonlnttooninenfcoureeofbuslneesdeairy. 

10.  Eaeept  tor  tansactionsautwrized  under  paragrapfi  6  of  ttoeeinstBgflons,»  a  participant  in  a  covBfSd  transaction  Ijiowingly  enters 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28CFRPart551 

Control  Cuetedy,  Care,  Treatment  and 
InsliucHon  of  Inmstesi  SmoklnQ/No 
SmoMnQ  Arees 

AQ8NCV:  Bureau  of  Prisons,  Justice. 
action:  Proposed  rule. 


:  In  this  document  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  Smoking/No  Smoking 
Areas  within  its  institutions  and  ofBces. 
The  amendment  requires  Chief 
Executive  Officers  to  designate  by  the 
placement  of  signs  each  area  that  may 
be  used  as  a  smoking  area.  The  absence 
of  a  sign  shall  be  interpreted  as  a  no 
smoking  area.  This  amendment  is 
intended  to  provide  for  a  clean  air 
environment  and  to  protect  the  health 
and  safety  of  staff  and  imnates. 
DATn:  Comments  by  October  2. 1966. 
ADOWitt:  Office  of  General  Counsel 
Bureau  of  Prisons.  Room  76a  326  First 
Street  NW..  Washington,  DC  26534. 
KM  RNrrNm  wpoihutiow  contact: 
Roy  Nanovic  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (262)  724-3662. 
SUPPUMINTAIIV  WroWMATION.  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  Smoking/No  Smoking 
Areas.  A  final  rule  on  this  subject  was 
published  in  the  Federal  Register  March 
19, 1988  (51 FR  9615).  This  amendment 
restricts  the  areas  where  smoking  is 
permitted  and  changes  the  presumption, 
in  the  absence  of  a  sign,  from  smoking  to 
no  smoking. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO 12291.  After  review  of  the 
law  and  regulations,  the  Director. 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  miay  participate  in 
this  proposed  rulemaking  by  submitting 
data,  views  or  arguments  in  writing  to 
the  Bureau  of  Prisons,  Room  76a  326 


First  Street  NW.,  Washington,  DC  26534. 
Comments  received  during  die  comment 
period  will  be  considered  before  final 
action  is  taken.  The  proposed  rule  may 
be  changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 

list  of  Subjects  in  as  CFR  Part  551 

Prisoners. 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  part  551  in 
subchapter  C  of  28  ppR,  chapter  V  as  set 
forth  below. 

Dated:  August  11, 1^ 
|.  Michael  Qdnlan, 

Director,  Bureau  of  Prisons, 

SUBCHAPTER  C-IN6TITUTI0NAL 
MANAQEMENT 

PART  551— MISCEUANEOUS 

1.  In  part  551,  subpart  N  is  revised  to 
read  as  follows: 

Subpart  N— Smoking/No  SmoMng  Areas 

Sec. 

651.160  Purpose  and  scope. 

551.161  Definition. 

551.162  Designated  saoking  areas. 

551.163  Notice  of  smoking  areas. 

Subpart  N— Smoking/No  SmoMng 


Authority:  5  U.S.C.  301;  18  U.S.C.  4001. 4042. 
4061, 4082  (Repealed  as  to  conduct  occurring 
on  or  after  November  1, 1967),  5015, 5039;  28 
U.S.C.  509, 510;  28  CFB  0.95-0.99. 

{851.160   Purpoee  and  acope. 

To  advance  towards  becoming  a  clean 
air  environment  and  to  protect  the 
health  and  safety  of  staff  and  imnates, 
the  Bureau  of  I^soas  will  restrict  areas 
and  circumstances  in  which  smcddng  is 
permitted  within  its  institutions  and 
offices. 

(a)  All  areas  of  Bureau  of  Prisons 
facilities  and  vehicles  are  no  smoking 
areas  unless  specifically  designated  as 
smoking  areas  by  the  Chief  Executive 
Officer  consistent  with  the  guidelines 
set  forth  in  this  rul& 

(b)  Chief  Executive  Officers  shall  limit 
smoking  areas  to  a  minimum  number  of 
locations,  consistent  with  effective 


operations.  Under  no  circiunstances 
shall  smoking  be  permitted  in  the 
following  areas,  except  as  noted  in 
S  551.162(a): 

(1)  Elevators, 

(2)  Storage  Rooms  and  Warehouses, 

(3)  Libraries, 

(4)  Corridors  and  Halls^ 

(5)  Dining  FacUities, 

(6)  Kitchen  and  Food  Preparation  Areas, 

(7)  Medical/Dental  Cafe  Delivery  Areas, 

(8)  Institution/Government  Vehicles, 

(9)  Administrative  Areas  and  Offices. 
(16)  Auditoriums, 

(11)  Class  and  Conference  Rooms. 

(12)  Gymnasiums  and  Bxerdse  Rooms, 
and 

(13)  Restrooms. 

S  561.161    DsflnMoa 

For  purpose  of  this  rale,  smoking  is 
defined  as  carrying  or  kihaling  a  lighted 
cigar,  cigarette,  pipe  or  other  lighted 
tobacco  products. 

S  551.162   DssignatsdssioUng  areas. 

(a)  Chief  Executive  Officers  shall 
identify  "smoking  areas"  for  staff  and 
inmates.  especiaUy  for  those  who  may 
be  employed  in,  or  restricted  to,  a 
nonsmokhig  area  for  aa  extended  time. 

(b)  To  the  extent  practicable.  Chief 
Executive  Officers  shaD  accommodate 
nonsmoking  inmates  in  nonsmoking 
living  quarters.  The  sharing  of  a  cell  or 
living  area  between  a  smoker  and  a 
nonsmoker  will  be  avoided  except 
where  hnpractical  due  to  circumstances, 
and  then  may  be  done  only  for  limited 
duration. 


S5S1.163    NottoeofsmoMngi 

The  Chief  Executive  Officer  shall 
ensure  that  smoking  areas  are  clearly 
identified  for  staff  and  inmates  by  the 
appropriate  placement  of  signs.  Tlie 
absence  of  a  sign  shall  be  inteipreted  as 
indicating  a  no  smoking  area. 
Appropriate  disciplinary  action  will  be 
taken  for  failure  to  observe  smoking 
restrictions. 

[FR  Do&  89-19356  FUed  8-lfr-88;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
UrbM  MaM  Transportation 


Sactlon  3  and  9  Grant  Obllgatlona 

AOiNCV:  Urban  Mass  Transportation 
Administration  (UMTA).  DOT. 

ACTION:  Notice. 


f.  The  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act,  1989,  Public  Law 
100-457,  signed  into  law  on  September 
30, 1968,  contained  a  provision  requiring 
the  Urban  Mass  Transportation 
Administration  to  publish  an 


announcement  in  the  Federal  Register 
each  time  a  grant  is  obligated  pursuant 
to  sections  3  and  9  of  ttie  Urban  Mass 
Transportation  Act  of  1964,  as  amended. 
The  statute  requires  that  the 
announcement  include  the  grant 
number,  the  grant  amount,  and  the 
transit  property  recei>^  each  grant 
This  notice  provides  the  information  as 
required  by  statute. 

FOR  PURTHER  INFORHMTION  CONTACT: 

Edward  R.  Fleischmaa  Chief,  Resource 
Management  Division,  Department  of 
Transportation,  Urban  Mass 
Transportation  Administration.  Office  of 
Grants  Management  400  Seventh  Street 

Section  3  Grants 


SW.,  Room  9305,  Washington,  DC  20590, 
(202)  366-2053. 

•UPPUEMENTARY  INFORMATKMI:  The 

Section  3  program  was  established  by 
the  Urban  Mass  Transportation  Act  of 
1964  to  provide  capital  assistance  to 
eligible  recipients  in  urbao  areas. 
Funding  for  this  program  is  distributed 
on  a  discretionary  basis.  The  Section  9 
formula  program  was  established  by  the 
Surface  Transportation  Assistance  Act 
of  1982.  Funds  appropriated  to  this 
program  are  allocated  on  a  formula 
basis  to  provide  capital  aad  operating 
assistance  in  urbanized  areas.  Pursuant 
to  the  statute  UMTA  reports  die 
following  grant  information: 


Transit  proporty 


Oram  No. 


Grant 
amoont 


Date 
ot)(igated 


Section  9  Grants 


TranaH  property 


Motwifc  TranaM  DMrtet,  Norwak.  CT. 
CNy  of  Boiao.  Boiaa,  O.. 


IjOwH  Raglonal  TranM  Authority,  LohmI.  MA.„ 
Caaoo  Bay  Wand  Tranail  OMrtct.  Portland,  ME. 


Subjrtan  MotiMy  Authority  lor  Raglonal  TranaportaUon.  Oeiroiit.  iyS" 
CMy  of  QraaraboiD,  Graanaboro,  NO.. 


Manchaalar  TranaN  Authority,  Manchaater.  NH 

Regional  TramportaUon  CommMon,  Un  Vagaa,  NV. 

mmon  Valay  Tranalt  Authority,  Monaaaan,  PA 

Utah  TranaH  Authority,  SaN  Laka  City.  UT 


Grant  Na 


CT-90-X137 

IP-90-X017 

MA-eO-X097 

ME-90-X043 

MI-90-X117 

NC-9O-X096 

NH-90-X019 

NV-90-X012 

PA-90-X17S 

UT-0O-XO13-O1 


Grant 
amount 


$2,987,200 

814.514 

1.027,248 

9a400 

300.836 

256.000 

62a362 

1,965,770 

1.163.756 

96a000 


Date 


6/30/89 

(') 
6/29/89 
6/30/89 

(') 
6/26/69 

(') 
6/30/89 
6/30/89 
7/18/89 


Thursday 
August  17,  1989 


tm  tMoMaMd"  *  ""^  **"*"  ******  *" *"'*"'  *••  ••  •««*'^  13<c)  certHteaUon  from  the  Depaitmanl of  Labor.  After  receipt  of  the  certflcatlon  the  grants 


laaued  on:  August  1, 1989. 
RoUnd  |.  Mraea. 
Deputy  Administrator. 
(FR  Doa  80-19273  Filed  »-l»-69;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
[None*  19e»-13] 

11 CFR  Parts  100, 102, 110, 114  and 
9034 

AfflHatad  Commlttaaa.  Transfara, 
ProMbKad  Contrlbutiona,  Annual 
Contribution  Umitationa  and 
Earmarked  Contrlbutiona 

AOENCY:  Federal  Election  Commission. 
ACnOH:  Final  Rule;  Transmittal  of 
regulations  to  Congress. 


n  The  Commission  has  revised 
its  regulations  at  11  CFR  110.3. 110.4, 
110.5  and  110.6,  concerning  affiliated 
committees,  transfers,  contributions  in 
the  name  of  another,  annual 
contribution  limits  and  earmarked 
contributions.  These  regulations 
implement  the  contribution  limitations 
and  prohibitions  established  by  2  U.S.C. 
441a,  441e,  441f  and  441g,  provisions  of 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended  ("the  Act"  or 
"FECA"),  2  U.S.C.  431  et  seq.  The 
revisions  clarify  the  Commission's 
application  of  the  affiliation  rules  and 
resolve  several  issues  concerning 
transfers  between  committees 
authorized  by  the  same  candidate.  The 
amended  rules  also  update  the  reporting 
requirements  for  conduits  of  earmarked 
contributions  and  define  the  term 
"conduit."  In  edition,  the  CamaHsskn 
has  made  several  corresponding 
amendments  to  11  CFR  100.5(g),  102JS(b). 
110.1(f),  110.8(d),  114.5(g],  114.a(g)  and 
9034.4{d]  to  bring  those  provisions  into 
conformity  with  the  amendments  to  11 
CFR  110.3  duoHgh  llOA  Farther 
information  on  these  revisions  is 
provided  in  the  supplementary 
information  which  follows. 
DATis:  Further  action,  <nrlm4<«g  Qie 
announcement  of  an  effective  date,  will 
be  taken  after  these  regulations  have 
been  before  Congress  for  30  kgitlative 
days  pursuant  to  2  U.S.C.  438(d)  and  28 
U.S.C.  g039(c).  A  document  announcing 
the  effective  date  will  be  published  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper,  Assistant  General 
Counsel,  999  E  Street  NW.,  Washington, 
DC  20463,  (202)  376-5690  or  (800)  424- 
9530. 

SUFPLIMINTARV  INFORMATION:  The 

Commission  is  publishing  today  the  final 
text  of  revisions  to  its  regulations  at  11 
CFR  lias,  110.4. 110.5  and  liae,  which 
concern  affiliation  of  political 
committees,  transfers  between 
committees,  certain  prohibited 
cootributions,  annud  contribudon  limits 
for  individuals,  and  earmariced 


contribBfioRS  directed  through  co 
cr  iatennediatiea.  The  Commissioa  b 
also  publishing  conforming  amendmeats 
to  S§  100.5, 102.2, 110.1, 110.8, 1145, 
114.8  and  9034.4  to  reflect  the  changes 
made  in  (§  110.3  through  110.6  of  the 
regulations. 

On  July  30, 1986  the  Commissioa 
issued  a  Notice  of  Proposed  Rulemakiog 
(NPRM)  in  which  it  sovght  comnienls  oo 
proposed  revisions  to  these  regulations. 
51 FR  27183.  Ten  written  comments  were 
received  in  response  to  the  Notice.  A 
public  hearing  was  heU  on  September 
17, 1986,  at  which  three  witnesses 
presented  testimony  on  the  issues  raised 
in  the  rulemaking. 

Section  438(d)  of  title  2,  United  States 
Code,  and  26  U.S.C.  9aS9(c),  leqinre  that 
any  rules  or  regulations  prescribed  by 
the  Commission  to  carry  out  the 
provisions  of  titles  2  and  2B  of  the 
United  States  Code  be  transmitted  to  the 
Speaker  of  the  tlouse  of  Representatives 
and  the  President  of  the  Senate  30 
legislative  days  before  they  are  finally 
promulgated.  These  regulations  were 
transmitted  to  Congress  on  August  14, 
1989.  Please  note  that  the  methods  of 
calculating  legislative  days  are  (fifferent 
under  these  two  provisions.  Althoa^ 
most  of  the  regolationi  contained  In  this 
dociunent  implement  tttle  2  of  the  United 
States  Code,  the  conforming  amendment 
to  11  CFR  9034.4  implements  title  26. 
Consequently,  die  legislative  days  for 
fiw  revisions  to  11  CFR  parts  lOa  102, 
110  and  114  will  be  counted  separately 
bom  the  legislative  days  for  the 
conforming  amendment  to  11  CFR 
9034.4.  Hius,  the  title  2  rules  and  die  title 
26  rules  may  be  promulgated  on 
different  dates,  since  the  expiratioo  of 
the  time  periods  may  not  coincide. 

EzplaaadoB  and  testification 

in  revising  81 110.3  through  ime  of 
the  regulations,  the  Commission  has 
addressed  several  significant  issoes. 
The  principal  areas  in  which  the  roles 
pubUshed  today  differ  from  the  previous 
language  of  these  sections  are  as 
follows: 

(1)  The  factors  used  to  evaluate 
whether  committees  are  commonly 
established,  financed,  maintained  or 
controlled  and  therefore  affiliated  {see 
§  110.3(a)(3)): 

(2)  Transfers  of  funds  between 
previous  and  current  federal  campdgn 
committees  of  the  same  candidate  \see 
8110.3(c)(4)); 

(3)  Transfers  of  funds  between 
principal  campaign  committees  of  a 
candidate  who  is  concurrently  neirlrii^ 
more  than  one  office  (see  8 110.3f4P0; 

(4)  New  language  on  transfers  «f 
funds  from  a  candidate's  nonfederal 


caapaign  to  that  candidate's  federal 
CBlq)aign  committee  (see  8  1.10.3(c)(6)); 

(9  New  language  definifig  the  term 
"oooduit  or  intermediary"  (see 
8  lU).6(b)(2]);  and 

M  Reporting  of  earmarked 
contributions  by  both  the  recipient 
candidate's  committee  and  the  conduit 
or  intermediary  (see  8  110i6(c)). 

After  considering  the  public 
comments  and  testimony  on  the  current 
presimiption  that  state  and  local  party 
coBunittees  are  affiliated,  and  thus 
subject  to  common  contribution  limits, 
the  Commission  has  decided  to  retain 
die  current  language. 

Hie  Notice  of  Proposed  Rulemaking 
dso  raised  questions  concerning 
affiliation  between  a  candidate's 
an&orized  committee  and  an 
unauthorized  committee  established, 
financed,  maintained  or  controlled  by 
the  candidate  or  the  candidate's 
campaign  organization.  Having 
evaluated  the  two  public  comments  and 
testimony  on  this  complex  area,  the 
Coaimission  has  decided  to  continue  to 
apply  the  affiliation  factors  at  11  CFR 
110J(a](3)(ii)  in  these  instances. 

Another  significant  issue  in  this 
rulemaking  concerns  the  sxerdse  of 
direction  or  control  by  a  oonduit  over 
the  choice  of  the  recipient  candidate  for 
earmarked  contributions.  The 
Commission  has  decided  to  retain  the 
wording  of  the  current  rules  at  8 110.6(d) 
and  to  continue  to  rely  upon  the 
standards  it  has  delineated  in  previous 
decisions. 

Finally,  the  Commission  has  included 
new  subheadings  in  each  paragraph  of 
88 110.3, 110.4, 110.5,  and  110.6  for  the 
convenience  of  the  reader. 

Section  110.3    Contribution  Limitations 
for  Affiliated  Committeea  and  Political 
Party  Committees:  Transfers  (2  U.S.C. 
442afaJ(5j.  441a(a)(4)J 

This  section  has  been  substantially 
revised  to  resolve  a  number  of  issues 
that  have  been  raised  during  the 
adffiinistratidn  and  enforcement  of  this 
provision  since  it  was  promulgated  in 
1977.  In  addition.  8  110.3  has  been 
redded  Contribution  limitations  for 
affiliated  committees  and  political  party 
oommittees;  Transfers"  to  reflect  that 
several  provisions  pertaining  to  political 
party  committees  are  located  in  this 

ction. 

Section  110.3  has  been  reorganized  to 
Bme  extent  As  in  the  current  rules, 
raph  (a)  implements  contribution 
as  for  affiliated  oommittees  and 
"WT*"'"*  when  committees  are 
flOHSilBnd  affiliated.  Revised  paragraph 
maai^uins  how  the  affiliation  rules 
afliBct  the  contribution  limits  for  political 


party  committees.  Revised  paragraph  (c) 
consolidates  the  rules  located  in  current 
paragraphs  (a)(2)  and  (c)  concerning 
transfers  between  committees^ 

Section  110.3(a)    Contribution 
Limitations  for  Affiliated  Committeea 

Section  lia3(a),  as  revised,  follows 
current  8 110.3(a)(1)  by  applying  the 
FECA's  contribution  limito  to  affiliated 
committees  other  than  political  party 
committees.  This  paragraph  Implements 
the  "anti-proUferation"  provisions  of  2 
U.S.C.  441a(a)(5). 

Paragraph  (8)(1)  states  Uiat  general 
rule  the  committees  commonly 
established,  financed,  maintained  or 
controlled  are  affiliated,  and  are 
therefore  subject  to  common 
contribution  limits.  The  new  rules 
modify  current  paragraph  (a)(l]  in 
several  respects.  First,  die  revisions 
specify  that  the  shared  contribution 
limits  for  affiliated  committees  apply  to 
both  contributions  made  by  those 
committees  and  to  contributions  they 
receive.  Second,  the  revisions  clarify 
that  committees  may  be  affiliated  even 
if  one  of  them  is  not  a  political 
committee  as  defined  in  11  CFR  100.5. 
Several  previous  advisory  opinions 
(AGs)  have  made  this  poinL  e.g.  AGs 
1987-12, 1985-2, 1984-46  and  1982-52. 
Next  revisions  to  paragraph  (a)(l)(i) 
clarify  that  the  common  contribution 
limits  apply  to  all  the  authorized 
committees  of  a  candidate  for  the  same 
election.  Separate  contribution  limits 
would  apply  to  a  candidate's  authorized 
committees  for  different  elections. 
However,  transfers  between  audiorized 
committees  will  in  some  situations 
require  that  the  contributions 
transferred  be  aggregated  and  subject  to 
a  single  contribution  limit  See  11  CFR 
110.3(c).  Finally,  paragraph  (a)(l)(ii)  has 
been  revised  to  state  that  in  appropriate 
cases,  the  term  "local  unit"  may  include 
a  franchisee,  licensee,  or  state  or 
regional  association.  See  AGs  1983-46, 
1979-38, 1978-61  and  1977-70. 

A  list  of  committees  viewed  as  per  se 
affiliated  is  set  forth  in  paragraph  (a)(2). 
This  list  is  essentially  the  same  as  the 
one  set  forth  in  current  paragraph 
(a)(l)(ii],  which  was  taken  from  the 
House  and  Conference  reports  on  the 
1978  amendments  to  the  FECA  HJL 
Rep.  No.  94-917, 94di  Cong^  2d  Sess.  6 
(1976):  HJL  Conf.  Rep.  No.  94-1057. 94di 
Cong.,  2d  Sess.  58  (1976). 

OoB  commenter  questioned  whether 
the  proposed  revisions  to  8 110.3(a] 
were  intended  to  change  the 
Commission's  view  of  Congressional 
intent  to  exclude  the  relationship 
between  a  labor  federation,  such  as  the 
AFL-CIG.  and  an  international  or 
national  labor  organization  from  the 


affiliation  rules.  The  commenter  pointed 
out  that  die  legislative  history  of  die 
1976  FECA  Amendments  evidences  a 
decision  by  Congress  to  continue  the 
Btabis  quo  by  permitting  separate 
contribution  limits  for  the  separate 
segregated  fund  of  a  labor  federation 
structured  along  the  lines  of  the  AFL- 
CIG  and  the  separate  segregated  fund  of 
an  international  or  nationtd  labor 
organization  that  is  a  member  of  the 
labor  federation.  Ilie  comment  argues 
that  this  view  is  reflected  in  ^e  set  of 
five  interrelated  anti-proliferation  rules 
first  stated  by  Rep.  Wayne  Hays. 
Chairman  of  the  House  Administration 
Committee,  during  a  markup  session  on 
the  1976  FECA  Amendments  and  later 
restated  in  the  House  Committee  and 
the  Conference  Committee  reports  on 
those  amendments.  HR.  Rep.  No.  94- 
917. 94di  Cong.,  2d  Sess.  6  (1976);  HJL 
Conf.  Rep.  No.  94-1057, 94di  Cong..  2d 
Sess.  58  (1976).  The  comment  concludes 
from  the  legislative  history  that 
Congress  was  well  aware  of  the 
existence  of  separate  segregated  funds 
established  by  such  labor  federations 
and  viewed  them  as  separate  from 
political  committees  established  by  their 
constituent  members,  entitied  to 
separate  contribution  limits. 
Consequentiy,  the  commenter  assumed 
that  the  language  proposed  in  the  NPRM 
was  based  on  an  Latention  not  to  apply 
the  affiliation  factors  in  paragraph 
(a)(3)(ii)  to  labor  federations.  However, 
if  that  assumption  was  incorrect  the 
comment  suggested  several  specific 
revisions  to  the  affiliation  factors,  which 
are  addressed  below  in  die  discussion  of 
those  paragraphs. 

Gn  several  occasions,  the  Commission 
has  determined  that  the  AFL-CIO 
CGPE-PCC  and  the  separate  segregated 
funds  of  the  AFI^^HG's  constituent 
member  unions  were  not  affiliated  under 
the  anti-proliferation  rules  established 
by  2  U.S.C  441a(a)(5).  See  MURs  354. 
783  and  1605.  These  conclusions  were 
based  upon  the  legislative  history  of 
section  441a(a)(5)  dted  by  die 
commenter.  Current  88  100.5(g)  and 
110.3(a)  incorporate  the  anti- 
proliferation  rules  stated  by  Rep.  Hays 
and  the  congressional  reports.  'These 
provisions  are  included  in  the  new  rules 
with  minor  clarifying  revisions. 
Consequentiy,  the  revisions  to 
88 110.3(a)  and  100.5(g]  do  not  alter  die 
Commission's  previous  dedsims  in 
MURs  354. 783  and  1605.  Under  die 
revised  rules,  there  are  separate 
contribution  limits  for  the  separate 
segregated  funds  of  labor  federations 
and  the  separate  segregated  funds  of 
their  member  nstionial  snd  international 
unions.  However,  this  exception  to  the 
anti-proliferation  rules  only  applies  to 


labor  federations  whose  relsttonships 
with  their  member  unions  are  structured 
along  the  lines  of  the  relation^p  that 
existed  between  the  AFL^G  and  its 
member  unions  at  the  time  tiie  1970 
amendments  to  the  FECA  were  enacted 
by  Congress. 

New  paragraph  (a)(3)  makes  several 
revisions  to  the  "indicia  of  affiliation" 
currentiy  found  in  8 110.3(s)(l)(iii).  First. 
the  temdnology  has  been  dianged  by 
substituting  "circumstantial  factors"  for 
"indicia."  Next  new  paragraph  (s)(3)(i) 
has  been  added  to  explain  that  in 
maldng  affiliation  determinations,  the 
Commission  may  examine  a  variefy  of 
relationships,  including  the  relationship 
between  organizations  sponsoring 
committees,  between  the  committees 
themselves,  or  between  one  sponsoring 
organization  and  a  committee 
established  by  another  sponsoring 
organization.  The  NPRM  suggested 
induding  language  to  darify  that  the 
factors  are  used  to  determine  whedier 
committees  are  affiliated.  The 
Commission  has  now  dedded  to  add 
additional  language  to  provide  a  more 
complete  explanation  of  the  role  of  the 
affiliation  fadors  set  forth  in  paragraphs 
(a)(3)(ii)(A)dirough(J).The 
Commission  will  examine  the  fadors  in 
evaluating  the  overall  relationship 
between  committees  or  their  sponsoring 
organizations  to  determine  whether 
there  is  evidence  that  the  committees 
are  commonly  established,  financed, 
maintained  or  controlled,  and  therefore 
affiliated.  The  Commission  notes  that 
die  factors  i:^t  out  in  8  110.3(a)(3)(ii) 
could  have  been  used  to  evduate  the 
relationships  that  result  when  an  entity 
creates  smaller  organizational  units,  as 
well  as  the  relationships  that  result 
when  entities  Join  together  to  create  a 
larger  organization. 

'The  factors,  themselves,  have  been 
revised  to  rework  proposed  language 
that  could  have  beien  interpreted  more 
broadly  or  narrowly  than  intended,  and 
to  explain  more  deariy  the  type  of 
activify  covered  by  each  factor.  Several 
of  the  revisions  have  been  made  in 
response  to  legitimate  concerns  raised 
by  the  two  public  comments  that 
discussed  the  current  indida  of 
affiliation. 

The  first  fador  in  paragraph 
(a)(3)(iiKA)  concerns  the  ownership  of  s 
controlUng  interest  in  the  voting  stock  or 
securities  of  an  organization  sponsoring 
another  committee.  This  fador  is  based 
on  current  paragraph  (a)(lKiii)(A). 

Paragraph  (8)(3)(ii)(B)  follows  current 
paragraph  (a)(l)(iii)(B)  by  addressing  the 
authorify  or  ability  of  one  sponsoring 
organization  or  committee  to  dired  or 
psjrtidpate  in  the  governance  of  another 
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BpoQsorlng  otganiMtion  or  oommittee 
throii^  its  constitution,  bylaws, 
contracts  or  other  rules.  O^  comment 
on  the  proposed  rules  suggested  dut  this 
indicium  also  indode  the  ability  to 
Influence  the  decisions  oi  the  officers  or 
members  of  another  entity.  Another 
commenter  U2:ged  the  Commission  to 
revise  this  bctor  to  consider  only 
significant  authority  to  govern  another 
sponsoring  organization  or  committee 
The  Commission  has  decided,  instead  of 
Indudiog  either  of  these  suggestions,  to 
include  new  language  in  revised 
paragraph  (a)(3)(ii)(B)  to  explicitly 
reco^iixe  that  formal  or  infonnal 
practices  or  procedures  should  be 
considered  in  examining  die  relationship 
between  the  organizations  or 
committees. 

Revised  paragraph  (aK3Ku)(C) 
concerns  a  committee's  or  sponsoring 
organization's  authority  or  ability  to 
hire,  appoint  demote  or  otherwise 
control  the  officers  or  decisionHnaklng 
employees  of  another  sponsoring 
organization  or  committee.  This 
paragraph  is  based  on  current  paragn^ 
(a)(l)(iii)(C).  One  commenter 
recommended  revising  this  factor  to 
focus  only  on  situations  when  the 
authority  to  hire,  appoint  or  demote  is 
"significant"  Another  comment 
recommended  that  the  cuiroit  language, 
which  focuses  on  the  ability  to  influence 
decitionHuaking,  be  retained.  The 
Commission  has  revised  this  factor  by 
including  die  authority  or  ability  hi 
otherwise  control  the  decisionmakers 
because  "control"  is  a  more  specific 
term  diat  more  accurately  dtticribes  the 
kind  of  involvement  that  could  lead  to 
affiliation. 

Revised  para^-aph  (aK3Xii)  contains 
two  new  factors  in  paragraphs  (D)  and 
(E)  which  facilitate  consideration  of 
whether  the  sponsoring  oiganizations  or 
committees  have  common  m 
overlappfaig  members,  officers  or 
employees.  One  public  comment 
observed  that  common  or  overlapping 
membership  with  another  sponsoring 
organization  or  political  committee 
should  not  be  one  of  the  criteria  because 
it  merely  reflects  similar  goals  for  the 
two  oiganizations  or  coounittees.  For 
this  reason,  the  Commission  has  refined 
the  proposed  rule  to  clarify  that  tlie 
presence  of  common  or  overlapping 
members,  officers  or  employees  is  only 
significant  when  it  indicates  a  fionnalor 
ongoing  rriationsh^  between  the 
committees  or  sponsoring  otgahizations. 

Another  comment  argiMd  that  the 
proposed  rules  did  not  deariy  cover 
consecotiva  roles  an  Imfividual  auiy 
have  bi  various  nffganitationn  or 
rommittoea,  ThereJora,  the  WHnment 


reoammended  that  the  Commission  add 
new  language  to  the  regulations  to 
permit  oonsiideration  of  whether  a 
political  oommittee  or  tpoosoring 
organization  has  any  members,  officen 
or  employees  who  were  members, 
officers  or  employees  cf  another 
sponsoring  orgsnizatioii  or  committee, 
llie  Commission  has  now  included  new 
paragraph  (a)(3Kii)(F)  to  address  this 
type  of  situation,  ffew  paragraph  (F) 
explains  that  consecothre  r^es  are  a 
consideration  only  whan  they  reveal  a 
fonnal  or  ongoing  relatkxidiip  between 
sponsoring  organizatioiis  or  committees 
or  when  they  indicate  4ie  creation  of  a 
successor  entity. 

New  paragraph  (aMSMUMG).  which  is 
based  on  current  parayvph  (aXlK^HXE), 
focuses  on  the  funding  of  one  committee 
or  sponsoring  organization  by  anotfier. 
This  paragraph  has  bean  amended  to 
reflect  the  fact  that  the  provision  of 
goods  may  be  as  significant  as  the 
provision  of  funding.  Also,  language  has 
been  added  to  clarUy  that  occasional 
transfers  resulting  bam  ioint  fundraising 
activities  under  11 CFR  102.17  are  not 
considered  in  affiliation  determinations. 
Under  section  441a(aXSKA]  of  the 
FECA  the  contribution  limits  for 
affiliated  committees  do  not  limit 
transfen  between  otiierwise  unaffiliated 
committees  of  funds  raised  in 
accordance  with  legitiinate  jofait 
fundraising  activities.  The  proposed 
rules  had  also  included  a  reference  to  11 
CFR  1026Cb)(l)(iv)  regsoding  collecting 
agents  for  tiw  separate  segregated  fund 
of  a  federation  of  labor  organizations. 
Hiis  reference  has  been  deleted  from 
the  final  rules  because  it  did  not  involve 
a  joint  fundraising  situation. 

The  single  comment  on  the  current 
financing  indicium  of  affiliation 
suggested  including  financing  that  does 
not  involve  the  direct  passing  or 
payment  of  funds  between  two  entities 
as  an  indicium  of  affiliation.  Tlie 
comment  cited  instances  where  the 
Commission  has  considered  efforts  by 
one  organization  or  coaunittee  to 
arrange  for  contributions  to  be  made  to 
another  oiganlzation  or  committee'in 
determining  whether  they  are  affiliated. 
MURs  1667, 1704.  and  1722.  The 
comment  recommended  that  the 
proposed  regulation  ba  redrafted  to 
clarify  that  affiliation  may  result  when  a 
sponsoring  otganizaUon  or  a  committee 
provides  for  the  indirect  financing  of 
another  oiganization  or  committee.  The 
Commission  agrees  that  some  forms  of 
indirect  financing  shoi4d  be  treated  aB 
evidence  of  affiliation.  Aocordin^y.  new 
paragraph  (a)(3HiiHH)  liaa  been  added 
to  the  rqgulBtfans  to  take  failo  aooouot 


where  one  entity  regularty  arranges  for 
a  ctnninittee  to  receive  contributions 
from  third  parties. 

New  paragraph  (aK3)(iiKn  has  been 
added  to  permit  consideration  of 
whether  a  sponsoring  oiganization  or 
committee  has  an  active  or  significant 
role  in  forming  another  committee  or 
sponsoring  oiganization.  One  comment 
suggested  that  the  rule  should  also  focus 
on  the  role  played  by  the  peraonnel  of 
an  oiganization  or  committee  in 
detensiiring  whether  one  entity  has  a 
significant  role  in  the  fonnation  of 
another.  The  commenter  expressed  the 
concern  that  individuals  may  establish 
several  committees  or  organizations  as 
"spin-offs"  and  yet  contend  that  they 
are  not  affiliated.  Ilie  commenter 
recommended  redrafting  this  language 
to  consider  whether  the  mambers, 
officers,  employees  or  ageats  of  an 
entify  had  an  active  or  leadership  role  in 
the  formation  of  another  sponsoring 
organization  or  committee. 
Consequently,  the  Commiasion  has 
modified  the  wording  of  thb  provision  to 
permit  consideration  of  wbettier  an 
agent  of  the  qxmsoring  oraanization  or 
committee  had  this  type  of  rola 

The  NFRM  had  propos^  deleting 
current  paragraph  (aXlKuQO^)'  which 
concerns  sixoilar  patterns  of 
contributions.  One  comment  uiged  the 
Commission  to  reinstate  this  provision 
because  the  commenter  believed  &at 
public  records  of  contrilwlions  provide 
objective  evidence  of  affllinHng  conduct 
The  Commission  has  previously 
considered  whether  committees 
received  their  contributions  from  the 
same  source  or  made  contributions  to 
the  same  candidates  as  an  indicium  of 
affiliation  in  several  compliance  matten 
and  advisoiy  opinions.  The  Commission 
had  decided  to  delete  this  criterion  from 
the  proposed  rules  because  political 
committees  with  similar  pelitical 
viewpoints  and  objectives  may  tend  to 
make  contributions  to  the  same 
candidates  and  receive  oofttrilMitions 
from  the  same  donora  even  though  the 
committees  are  completely  independent 
The  Commission  has  now  deteimined 
that  these  concerns  can  be  alleviated  by 
retaining  this  factor  and  adding 
language  in  new  paragraph  (aXSXiiKD 
explaining  that  sisiilar  pattsins  of 
contributions  and  contrfbuton  are 
evidence  of  affiliation  only  wfaeo  they 
indicate  a  fonnal  or  ongoias  relationahip 
between  the  sponsoring  wt^nizations  or 
committees. 

The  Commisaion  has  evaluated  the 
previously  proposed  revlslaas  to  section 
liaa(a)  in  light  of  the  eidiaequeat 
decision  in  Adbra/^factitti 
Comminkm  v.  SaUon'Vaha  cftba 
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Pac^h  Political  Pund^VAfJ^  BOZ  (0th 
Qr.  1087).  The  Conunissloa  has 
condudctid  that  the  unique  drcuBstancaa 
present  in  that  case  do  not  necesaLtate 
any  additional  changsa  in  tha  affiliation 
rules. 

A  question  that  has  arisen  in  adviaory 
opinions  is  v«diether  affiliated 
committees,  such  as  separate  s^egated 
funds  of  corporations,  may  disaffiliate  at 
some  point  after  their  parent 
corporations  have  ceased  to  be 
commonly  owned  or  controlled.  See 
AOs  1087-21  and  1086-42.  AMion^  the 
entities  fanrolved  in  diose  advisory 
opinions  had  not  reached  die  point  of 
disaffiliation,  the  Commissfon 
recognizes  that  under  die  appropriate 
circumstances,  disaffiliation  mf^be 
possible.  See  AO 1863-28.  The  revfiMd 
rules  do  not  address  this  topic  beomae 
the  Commission  has  not  bad  sufDcieut 
opportunities  to  examine  partfcular 
situations  hi  which  corporations  or  otter 
oiganizations  seek  to  sever  thefr 
connections  with  other  corporate  or 
noncorporate  entities  and  to  develop 
criteria  for  such  determinations. 
However,  nothing  contataied  in  dw  new 
affiliation  regulations  reverses  or 
modifies  the  Commission's  decisions  on 
thissttbiect 

Than  an  aeveral  oonseqaenoea 
resulting  from  a  detaiiniuation  **ff 
commltleea  are  affiliated.  Fket, 
affiliated  committees  share  a  common 
contribution  limit  with  regard  to  all 
contribotioiia  they  make  or  receive.  If 
either  ol  the  affiliated  committees  ia  a 
multicandidato  committee,  the 
multicandidate  coannittee's  higber 
contribution  liaait  apiriies  to 
contributions  made  by  eidier  conmlttao. 
Another  oonaeqoence  cf  affiliation  ia 
that  there  ia  no  bmit  on  the  total  amoont 
of  funds  diat  may  be  transfened 
betweoi  the  two  oommitteea  under  11 
CFR  VOJBM.  However.  transSan  msnt 
be  made  only  from  funda  udiich  are 
permisHbla  und«  the  Act  Furtheimore. 
new  I  11Ql3(cX8)  and  cunent  |  lia8(d) 
contain  certain  restrictioiia  on  transfers 
between  »ffiii«t^f4  i^an^tMign  oomndttaaa 
of  a  dual  candidate  for  fsdwal  offices  or 
for  federal  and  state  offioaa.  &• 
discussion  of  new  |  llOSfcMS)  below. 

Under  |  lOSO.  political  ooaindttees 
are  reqairad  to  Ust  on  their  Statamaitfa 
of  Organization  other  pditical 
committees  with  which  they  are 
affiliated.  Accordingly,  i  10L2  has  bean 
amended  to  assist  the  rMdsr  in  kiGiAfatg 
the  afflltation  provisiona  in  the 
regalations.  However,  each  affiliatad 
committee  that  qualifies  as  a  political 
committee  under  the  FECA  is 
responsible  for  satiafyine  ^  own 
recordkeeping  and  rqiortfaig  obligationa 


under  11  CFR  parte  102  and  MM.  Sae 
AOal066-e,  1078-60  ad  Ifl70-G«L 

FlnaUy.  the  Camaaiaaion  Botee  diat 
deternUnatkme-af  affiliation  wU  afiect 
die  ability  of  a  oorporatiaB  or  fedantian 
of  trade  assodalions  to  sottdt  qncifie 
categorlea  oflndlvfdaala  andarll  CFR 
114.5(g)  and  114J(g).  Specifically,  tbe 
Commiaeioo  haa  need  the  faidida  ol 
affiUabon  to  decide  whedier  partiralar 
entitiea.  aadi  as  franrhjeens,  Bcenaeea, 
wholeeale  diatribotors,  partBershipa  and 
joint  ventans  are  "affiltates"  of 
corporations  for  solidtatiaa  putpoees. 
Sas  AOa  1880-0. 1060-46^  1087-M.  1868- 
31, 1865-7. 1004-36. 1863-48. 1883-46. 
1870-30. 1878-01. 1078-30  and  1877-^a 
Accordingly,  the  Coaunission  haa 
loaded  a  croee  reference  to  the 
S  100J(g)  definition  of  "affiliated 
committee"  to  the  portiona  of  ||  1145 
and  114  J  that  refer  to  "affiliataa."  A 
similar  refaranoe  haa  not  been  included, 
however  in  1 114J.  which  addreases 
solidtations  by  memberahip 
ofganizationa.  cooperativea  and 
corporattona  without  capital  stock,  ainoe 
die  teim  "affiliate"  ia  not  need  to  1 114.7. 

The  NFRM  obeerved  diat  tocreaafaig 
numben  of  Candida  tea  and  proapodive 
candidatea  are  estaUiafaing  p(rfittcal 
action  coBuniUees  (PACs)  diat  nuke 
contribationa  to  Federal,  state  and  local 
candidatea  and  oondnct  other  political 
activities  on  instructions  bom  or  to 
conjunction  with  tta  ioiindhig 
candidates.  Thus,  the  Commiaaion 
sought  comment  on  wdicther  the  indlGia 
of  affibation  to  1 110J(a)  ahoold 
continue  to  be  applied  to  determine  if 
such  "candidate  PACa"  or  "lendership 
committees"  are  afUteted  with  die 
candidates'  audwrizad  campaign 
conunitteea.  Qnaationa  ware  raiaed  to 
AO  1870-12  concerning  the  stetns  of  a 
committee  that  ajqiectad  to  receive  the 
assistance  xA  a  congressman  to  raising 
funds  and  making  oootribotion 
dedaimia.  The  AO  todtoated  diat  the 
committee  was  not  considered  an 
authorized  oommlttBe  if  the 
congressman  had  not  givoi  it  written 
audiorisation.  On  the  beaia  of  the  facto 
pieeented,  the  Conuniaaion  assumed  the 
committee  woidd  not  be  affifiated  with 
die  Gonpessman'a  principal  ""—pa's" 
committee.  The  opinion  did  not 
however,  "give  blanket  approval  for  a 
general  pn^Kwal"  hka  the  one  deecribed 
to  die  reqaeet  AO  1878-12.  Ikia.  die 
Comndssian  haa  acknowdadflad  that 
under  certain  cimnnstsBoes  a  camttdato 
PAC  or  laadHship  oaannittae  may  be 
considered  afRKated  w^  the 
candidate's  naa^iaign  conmittee  for  Um 
puipoaes  of  dM  Gontribatian  limitatianBk 
The  ConoBiaaifmhas  relied  upon  the 
GORanl  indida  of  affiUatiaa  to  I  lUU  to 


committeee  and  candidate  PACS  \ 
affiliatad  to  IfUta  2101.  lOTa  ITO.  880 
and  450i  Qoestiaas  of  ditonel 
also  praontod  to  AOe ' 

4a 


Two  coannsnts  wete  racsivad  on  lUa 
inna.  One  ooMMol  stated  Aal  a 
candidate  PAC  aboukl  be  viewadaa 
affiUated  wUk  tiw  candidata'a  < 
coanBtttet  aad  draa  bodi  ( 
should  be  enbfed  to  a  siagto 
oontribobon  Itantt.  The  odier  I 
submitted  a  ( 

hnplemeot  a  apedfieper  as  affiltetion 
rule  for  a  oandidate'a  authottaed 
conmiltaae  or  exptoratoiy  I 
and  any  ottwr  aMdttee  astabOahad  by 
the  same  candidate  or  aigvificandly 
inflnenoad  bf  the  candidate  to  ite 
solidtation.  oontribntimior  i 
activltiaa. 

Aldiongh  dw  Commissien  ooBMlderad 
indading  to  the  revieed  regnlattone 
laogaage  diet  would  focus  qiecifloally 
on  affiliation  between  authatoed 
committees  and  candklate  PACs  or 
leaderehip  coaiaslttees,  die  Coaaaiaslon 
haa  decided  instead  to  oonttoae  to  rdy 
on  the  iactora  aet  out  at  11  CFR 
liaa(aN3Xii).  After  evafaiatti«  die 
coBBsento  and  testtanony  on  Ate  issue. 
as  well  aa  the  aituationa  praaenled  to  die 
previone  adviaory  opiniona  and 
compliance  matters,  die  fTtnamlsfiiTn 
has  condadad  that  thia  "t***  >■•>  ia 
better  addrassed  on  a  case-by-caae 
baaia.  Thna,  to  an  appropriate  caaa,  the 
Commieskm  wUl  examina  die 
rriationaUp  between  die  audiorind  and 

to 


whether  they  are 

financed,  maintainad  or  controDad. 

Section  110.3(b)  Contribution 
Limitations  for  Political  Party 
Coounittees. 

Section  lia3(b)  impleaBente  ( 
44la(aX8XB)  of  die  Ad  by  enyilahifa^ 
how  the  FECA'a  antiprohferation 
proviaiona  apply  to  different  typea  of 
political  parfy  oommittees.  Althongli 
§  110La(b)  haa  bean  reorganisd,  it  I 
not  change  the  cmrent  ralee  aa  to  1 
separato  contribution  limito  are 
availabte  for  particular  typee  of  perty 
committees.  New  parapaph  (bXl) 
generaUy  foQowa  aarant  pniapaidi 
(b)(1)  by  providiBg  that  toe  cuuUMiutton 
UmU  diat  applies  to  dw  BBdoaal 
committees  of  s  politicel  party  to 
separate  from  the  oontribatian  ItaM  for 
die  state  eoBHiittaea  of  dMsaas 
poUtiGal  party.  Plaaae  note  that  the 
separato  eonteibntton  liBBito  to  new 

(bXlUPP^tooanOrimttono 
r  leoehrad  by  naUonal  end  Slate 
partyt 
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1W  raviMd  npktioiit  ddtte  cnmnt 
pvfnph  (bKS)i  v^idi  Mts  oot 
wwtinplM  tpfdylag  ocwrtribiitkiiM  by 
natknal  pvijr  onmmWiwi,  Hobn 
caapaign  ooouiittaM,  Stat*  putjr 
amunittaat  and  aubordinata  comniittaaa 
of  Stata  parttaa.  It  did  not  aaem 
appropiiata  to  tnchida  tboaa  axamplaa  tai 
tha  ragulattooa  ainoa  axampiaa  ara 
gmarally  indndad  in  dw  Bxplanation 
aad  Joatiflcatioa.  llnia,  tfaaae  axamplaa 
ara  diacoMad  bdow,  aad  thair  dd^lon 
from  ttia  text  of  tha  ngidatfana  doaa  not 
maan  dwjr  hava  baaa  tanaUdatad. 

Naw  paragraph  (bX4  haa  baan 
raoiganiiad  to  oonatdidata  ttia 
pravialoaa  in  cunant  para^ajdia  (b)(2Hi) 
and  (bX4)  axplajning  dia  oootilbutioo 
limiti  that  apply  to  certain  typaa  of 
natlood  party  Goeunittaas.  Ihider  dm 
laviaad  lulaa.  tta  Houae  campaign 
committaa  and  dia  national  oonnnittaa 
of  tha  aama  political  party  hava  Mparata 
par  alactioB  limits  on  contributions  dwy 
giva  to  any  fsdaral  eandidata.  including 
a  candidate  for  dia  Houaa  of 
Represantatlvea,  tha  Sanata  or  a 
eandidata  aaaldng  the  party's 
nomination  for  Prasidait  Similarly,  die 
Senate  campaign  committee  and  ma 
national  committee  of  tha  same  political 
party  hava  separate  per  election  limits 
on  contributions  to  House  caadidatas 
and  candidates  for  President  However, 
with  regard  to  contributions  to  Senate 
candidates,  tha  Senate  r.«inp»iflw 
committee  and  the  national  committee 
of  the  same  party  diara  a  sfaigle  $17,800 
limit  on  contributions  made  at  any  thna 
fai  the  six  year  Senate  election  cyde.  See 
11 CFR  110L2(e).  Finally,  dia  Sanata  and 
House  campaign  ooauaittees  hava 
contribution  miits  which  ara  separate 
from  each  other. 

New  paragraph  (b)(3)  follows  current 
paragraph  (bH2)(ii)  by  explaining  diat 
contributions  made  l^  a  State  party 
committaa  and  by  subordinate  Stata 
party  oooimittaea  ara  presumed  to  be 
made  by  a  single  committee.  However, 
diis  provision  also  grants  these  party 
oommittaaa  an  opportunity  to 
demonatrata  diat  they  qualify  for  an 
.axamption  from  die  affiliation  rales, 
provided  diay  can  show  Ihay  hava  not 
raceivBd  funda  from  any  other  partv 
oommittea  and  that  they  do  not  make 
oonlributioDa  fai  oooparatioBt 
oonaoltation  cr  oonoart  with,  or  at  die 
raquaat  or  suflQsstlnnot  any  odier  party 
unit  or  party  oonmlttaa. 
In  applylni  thaaa  ralea,  die 
imistiffli  Has  \ 


I  encountered  several 
quaatloaa  laehiding  who  haa  dw  burden 
of  rebutting  die  preaumption  and  what 
aapaota  of  dM  raiatioosh^)  betwaan  a 
atata  party  oonmittae  and  a  atdioidtaiata 
atata  party  committee  should  be  lookad 


at  to  deteimine  whether  diesa 
coBomittees  ara  afBliated.  According, 
the  Commission  sought  comments  on 
fffoposed  language  to  clarify  tha 
application  cf  tha  presumption  in  die 
cunant  rales  and  \$  pennit 
consideration  of  a  wider  range  of 
faiteractions  between  a  state  party 
committee  and  subordinate  state 
committees  in  determining  whether  they 
ara  entitled  to  separate  contribution 
Umits.  Tlie  criteria  prtqiosed  wen  based 
upon  facton  considered  by  the 
Commission  in  AG  1978-0. 

Five  comments  wen  received  on  the 
proposed  revlsiona  to  die  rules 
governing  the  contribution  limitations 
for  state  party  coninittees  and 
subordinate  stata  party  committees.  The 
commenten  opposing  the  proposed 
regulation  argued  tiat  county 
committees  and  other  local  party  units 
ara  independent  ol  state  party 
committees  and  are,  therefbra,  entiUed 
to  separate  contribution  limits. 
However,  acoordidg  to  these  comments, 
county  party  units  parUy  finance  state 
party  committees  in  some  states,  while 
in  other  states  the  county  parties  are 
flnandaUy  supported  Iqr  the  stata 
political  party.  One  stata  party  indicated 
that  it  has  an  agreament  to  provide 
office  space  at  no  cost  to  one  of  the 
county  party  unitSi  in  addition  to 
providing  the  county  party  with 
financial  support  in  a  fixed  amount  per 
month.  Hie  comments  and  testimony 
Illustrated  and  emphasized  die 
complexity  and  greatly  varying  nature  of 
ralationshps  between  state  party 
oommitteM,  county  party  committees, 
and  other  local  party  units. 

One  comment  expressed  the  concern 
that  the  proposed  change  in  terminology 
from  "ai^  party  jmit"  to  "the  state 
party"  in  the  draft  rules  could  permit  a 
subordinate  party  committee  that 
received  financing  from  or  acted  in 
consultation  with  party  units  other  than 
die  state  committaa.  such  as  a  national 
party  committee,  to  claim  that  it 
operated  independentfy  and  was 
entitled  to  a  separate  contribution 
limitation.  This  comment  supported  die 
aniroach  taken  in  the  current  rules, 
iNbidtL  examines  Ae  contacts  between 
the  subonhnata  committaa  and  any 
other  party  unit 

In  light  of  the  questions  raised 
regarding  die  cunant  rule  and  tha 
proposed  amandttents,  tha  Commission 
has  reviewed  the  pertinent  legialativa 
history  on  this  matter,  as  wdlas  die 
1978  rulemaking  proceeding  whidi 
cufaninated  hi  £a  Bromulgation  of  tha 
current  rale.  See  wBC  Agnida  Document 
#87-791  at  pp.  11-48  Ouqr  22, 1987) 
(ooBsiderad  on  Aag.  8, 1987).  Fbtatty,  the 


Commission  has  examinad  various  stata 
laws  and  the  bylaws  of  several  state 
party  committees  to  ascertain  tha 
gennal  structure  of  state  party 
oiganizations  and  to  dbtermine  how 
state  and  local  party  oDmmittees 
interact  with  each  other. 

The  Commission  has  dedded  not  to 
adopt  tha  approach  urged  by  the 
commenten  who  favor  treating  state 
and  local  party  anmnitees  as 
independent  or  perse  unaffiliated 
because  this  qiproadi  would  be  in 
conflict  with  some  of  the  evidence 
presented  in  this  rulemaking  and  with 
the  legislative  history  of  die  anti- 
proli^ation  provision  of  the  Act  At 
this  time  the  Commis^on  has 
determined  to  retain  the  current 
language.  Acaxdingly,  in  lieu  of  the 
language  proposed  in  die  July  SO,  1988 
NFRM,  new  1 110.3(b)(3)  follows  die 
language  of  current  i  110.3(b)(2)(ii)  by 
presuming  that  stata  party  committees 
and  sabofdinate  state  party  committeea 
are  affiliated  and  by  yanting  these 
committees  the  opportunity  to 
demonstrate  otherwise. 

Section  U03(c)    Traufen 

The  rules  pertaining  to  transfen  fA 
funds  between  polittcal  committees, 
induding  campaign  omunittees  and 
party  committees,  ara  cunentfy  set  forth 
in  paragraphs  (a)(2)  and  (c)  of  i  110.3. 
The  reprised  rules  consolidate  these 
provisions  into  a  sin^  paragraidi  (c) 
and  resolve  several  significant  points 
that  have  been  raised  regarding 
transfers.  For  exampla,  new  paragraph 
(c)  clarifies  the  me^od  used  to 
determine  whedier  dit  funds  transferred 
between  candidate  committees  contain 
any  impermissible  cottributions.  The 
cash  on  hand  of  the  transferor  is 
considered  to  consist  of  die  funds  most 
recently  received,  and  the  transferor 
must  be  able  to  demonstrate  that  It  has 
svffident  pennissible  funds  on  hand  at 
die  time  of  dm  transfff.  Wldi  regard  to 
transfen  from  a  fsdeikl  candidate's 
previous  campaign  conmittee  to  his  or 
her  current  canq^dgn  committee,  new 
paragraph  (c)  expl^na  whmi  dm  transfer 
affects  die  original  contributon'  per 
election  contribution  limltatlmia.  The 
new  rulea  alao  provide  additlonid 
guidance  as  to  vidian  candidates  ara 
considered  to  be  actifefy  seeUngmon 
than  one  Federal  office  for  purpoaes  of 
the  transfer  rulea.  FlnnUy,  new 
paragr^  (c)  addreasas  transfen  from  a 
candidate's  nonfsderal  campaign  to  the 
same  candidate's  Federal  campaign 
ooounittee.  Tbe  Comitisdon  received  no 
puUic  conunents  on  Ae  propoeed 
revlsiona  to  die  transfer  ralm  or  on  any 
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of  dia 
NFSM. 


revised  traaaiBrialaa  dm  < 
providoB  in  |U0J(aX2XU)  aOowi^ 
tranafan  between  a  candidata'a 
audMriied  Gomaiitteeatn  staatiana 
wh«e  dm  candidate  baa  not  vaeaivad  a 
waiver  froBk  i^ordn^  Thia  praviaka  ia 
not  needed  becaaaa  cawttdatas  no 
longer  have  the  aption  of  rqnrtii^ 
separately  from  mair  princ^Ml  < 
committeea.  Ilofeover,  transSsn 
between  audioriiad  mwmtftnos  an 
covered  by  new  paragr^dis  (cX4)  and 
(c)(8). 

New  parayr^A  (cKl)  foOowa  current 
paragraph  (d  by  permUMug  unlimited 
transfen  of  rands  between  affifiatad  or 
unafBHated  party  ammdttees  of  the 
same  potttial  party.  Langnags  haa  also 
been  added  to  parapapdi  (c)(1)  to 
ex|didtfy  state  diet  dw  contributloB 
limitations  dTll  CFR  imi  and  llOLldo 
not  restrid  transfen  between  afDlatad 
committeea  or  Iqr  coDectfng  agems  to  a 
separate  aegregated  fbud.  lUa  ia 
consistent  wfdl  11  Cnt  102J(a)^) 
regarding  afBBalad  oomiulHsaa.  md 
widi  11  CFR  102J(b)  concmnteg 
cwlecting  agenta.  Flaase  note,  however, 
diat  under  11  CFR  10S^aXlXH'^  only 
'  ue  uaDenneiJb 


the  Acf a  raglatratiaB  and  isporttag 
requtramanta  tot  pteokmsfy  awaglsleiad 
entltiea.  See  U  CFR  10BJ(aX2)i 

New  pnapaph  (cX2)  gsBsraify 
follows  conwt  pnnph  (aXaXi) 
masfsr  of  Joint 


been  tadndad  to  dadfy  diat 
joint 


aot 

receive  man  than  Ita  aUocalad  ahara  of 
dieftadoiilsed. 

PCragr^  (cX3)  gnaraify  foDowa 
current  parairaBii  WfXfM  < 

lacan^data'ai 


New  |lia3(cX4)  contfanaa  the  overall 
apiRoadi  taken  by  currant 
1 110.3(a)^i^  which  permiUtranrfen 
in  ddier  dfrectfon  between  a  w^ffiwit 
campaign  coBmtfttae  and  a  pravloua 
campaign  coBBnfttae  of  die  same 


ccmtaia  osBfedbatlena  hi  violatian  cf  te 
Act^hi  addttloB,  new  Imguay  has  been 
iHctuded  ta  darnyniat  tiauafere  cf 


icftha 
candUale 

parajraphj^iya^ 
bean  niadttsd  to  alarify  ftat  it 
onlytotransfcrabalweana 


Deniritionaor 


■eww. 
of  *>ravioBa  Federal 
campaign  ca—itlea"  and  "Cisnl 
FCdswl  rsiisign  coaaadWee^  have  aiao 

been  indeded  hi  new  paraymh  (cX^ 
These  definMona  am  tartaaidad  te 
distinguish 
andcarrent 

(whidi  coma  wMfr  par^aph  (c)H)) 
from  tranafsn  between  oommittaeaof 
dbalFBdara)  candhialM(wMGh  ^ 
snbfad  to  aomewhat  dfflBnnt 
reqdr^nents,  easel  out  to  paragra|MB 
(c)(S)).  The  |*rase  "prevtoaa  Federal 
caaqwign  fioawltlae'*  rafen  to  a 
campaign  coBBrittae  that  anpported  a 
candidate  to  any  fadard  eledton  diat 
haa  akeady  ben  hrid.  A  "Cvrent 
Fedaru  caa^Mlgn  ooanBHtae^  reun  to 
the  candraate'a  eonnrillae  dwt  la 


election  to  an  tqwcmfag  election. 

The  CoHHrisstoB  haa  added  new 
language  to  para^ph  (cX4)  to  assist 
commftleea  to  deteniintog  whedier 
contrflyaliOBS  to  eadi  coBHaitlee  from 
die  aama  coBtifbator  moal  be  eggrs^gated 
upratansfar,  and  oonsaqaendy 
iraanar  dto  transcsr  woud  reeuh  to  the 
making  of  excessive  conlrflmUuua. 
Under  new  pagagrapha  (cX4)  (W)  and 


(iv),  aggnaatioB  of  coDtrfbatfons  is 
iked  if  die  tn 


mnsranvu  cuuinimuuus 
ida  altar  me  previoiia  alectlan  Is 
owr,  Cf  after  die  oandkbto  wllhdiew 
from  ov  beoenw  towigMe  to  pevtidpeto 
to  nw  pnvions  alectlmi.  However,  post' 
dection  coatribnticas  need  not  be 
aggregated  If  they  are  propeibf 
designalad  for  ontetandlng  dnila.  Una, 
the  aggrcjgatloa  pfovtekma  effcctaate  die 
statutory  adiane  wUdi  aetabiidiea 
cratrHmHoB  nnrite  on  a  per  decliuu 
bads.  The  new  langaagate  consistent 
widi  die  approach  taken  to  AOs  19B7-i 
1988-12, 1980^80  and  to  reviaed  U  CFR 
liai(byfl9B7).         ^ 

FinaBy,  nia  CoBBBtodon  notee  diet 
qneefloas  were  raised  to  AO 1988-5 
regarding  transfen  by  a  pddldy  fwnded 
Preridentid  campaign  to  a  previoariy 
pubody  landed  cawiiaigB  eoBBrittae  of 
the  aame  candidate.  The  Commtosion 
held  diet  tUa  tjrpe  of  transfer  from  e 
pnibVdy  ftoMfed  ooamitttee  Is  not  e 
qadffled  campaign  expense  laidei  11 
CFR  80B2J(a).  l%erefore,  die 
Commiaskwi  oondadad  diet  snch  a 
tranafer  te  not  pentfsdUe  antfl  alter  die 
audit  proossa  te  compteted  and  any 
lepeyswm  on^geaDDS  ■uumypoeRDie 
dw  panaktoe  are  aatlafied.  The  new 
regBMiom  at  11  CFR  110J(d(4)  do  net 
dincdy  adAeae  dieteeae  of 


opinion. 

Fuai^apk'fcKfl  cf  I  llOJ  1 
die  slalBtaryreaMctii 
US.C4«a(aX8)on« 
princtod  raimpaign  commlttBaa  of  a 
candidate  who  te  saridng  noatoaltan  or 
electkm  to  men  than  one  Federal  oHlce. 
AMioaih  Bcw  paragraph  (^p)  i 
f dtows  cunant  1  llOL9(aX2Xv).  i 
language  has  been  tododcd  to  provfcte 
furdier  gakiance  en  certato  points.  Fbst. 
the  revteed  rules  darify  vdwn  a 
candidate  te  dsemed  to  be  seektog  more 
than  one  Fsderd  office,  and  te  diaa 
sub)ed  to  the  "dad  candidate"  traadar 
rules  ofparagaph(c)p).  An  tadlvUed 
te  consMswd  to  be  swwlrhig  more  than 
one  Fisderd  cAce  If  the  todMdud  te 
'  a  candidate  far  mora  Aan 


one  Federd  office  daring  die  eeaie  or 
overlapping  alectlan  cymea. 

New  peraeraph  (cKSXi)  foOows  die 
conanl  ngolatkma  and  2  U&C 
Ml4aXSXQ  by  praUUth«  transfen 
untfl  die  candidate  te  no  kmg«  "acUvdy 
seeking"  BMn  than  ana  FMard  office. 
The  revised  rales  coattone  to  Itet  the 
situattenawhara  die  candidate  wdl  no 
tonger  be  oonakisrad  to  be  actively 
seehng  a  partiedar  office   whsntfae 
prtodpel  canvaign  conmittee  baa  filed 
a  termination  rqwrt  at  has  notified  dm 
Commtesion  that  no  further  rBa^talfn 
activitiea  wiD  be  mndnrtad  except  for 


IheNHUyl 


f or  mora  dian  one  cfltoe  by  ( 

stda  tew.  Ahmg  theae  Unse.  die 

Commission  haa  new  added  two  new 

examvtea  to  pasagraph  (cXSXi):  Where 

the  candidate  te  toallBibU  far 

noadnattcn  er  etedten  to  1 

office  by  epsratictt  of  law.  i 

the  state  filing  deadline  I 

wnere  ine  ■cwwaai  pannciy  wnnoraws 

from  na raoe andcensse  to  i 


ttoAOlM8-U. 
>K:XSXk)feik»«rethe 
leeclton4«le(aX6XC)cf 
the  Ad  by  reqdring  aggregatten  of  a 
donor's  oaBlrtoattons  to  each  oomnitttee 
to  the  extant  tot  aochconlrlbMttona  aw 


Contributtona  I 

die  told  ameanti 

extsBldwIdMyamddi 

Qonors  trUBumiiiiuu  nmns  wm  i 

todwccmaiMi 

trBnsrBCFBQ  nMCMr 

Pai^aphfeXaXHI)  prahMte  I 
whse  die  dad  federd  emidldete's 
committee  "has  elected  to  reoekte" 
publte  fendtogandsr  tMeKAte 
provteten  mesedeady  oonfecme  to  fte 


i 
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languagrfai  aectioa  441a(«X8)(C)  of  the 
Act  than  the  wording  of  the  cunvnt 
proviaioa  The  revision  darifle*  that  the 
application  of  thia  provliion  does  not 
depend  upon  the  timing  of  the  receipt  of 
title  28  funding. 

The  Notice  raised  the  question  of 
what  is  meant  by  "more  than  one 
Federal  office."  noting  die  Commission's 
decisions  in  AOs  19eZ-22  and  1978-19. 
The  Commission  concluded  in  AO 1982- 
22  that  a  candidate  is  not  running  for 
two  ofRcas  if  the  candidate  switches 
Congressional  districts  in  response  to  a 
court  reapportionment  plan.  However,  In 
AO  1978-19,  the  Commission  decided 
that  a  candidate  is  running  for  two 
Federal  offices  if  he  or  she  enters  races 
for  two  different  Senate  seats  which 
span  different  terms.  Specific  language 
addressing  these  situations  has  not  been 
Included  in  the  amended  rules  because 
they  do.not  occur  with  suffldent 
frequency  to  warrant  mention:  however, 
these  opinions  still  serve  as  precedent 

Another  Issue  addressed  in  tiie  NFRM 
concerned  transfers  between  the 
campaign  committees  of  a  candidate 
who  abandons  his  or  her  campcdgn  for  a 
second  Federal  office  and  reactivates 
the  previous  campaign  for  the  first 
office,  where  both  general  elections  are 
to  be  held  on  the  same  day.  See  AO 
1984-38.  In  such  a  situation  die 
Commission  determined  that  if  a 
contribution  to  the  first  campaign 
committee  is  transferred  to  the  second 
campaign  conmilttee,  it  must  be  counted 
against  the  contribution  limits  for  the 
second  office.  However,  the  contribution 
is  still  attributed  to  die  contribution 
limits  for  the  first  office  as  well  tmlets 
the  donor  provides  a  written 
redesignation.  The  Commissim  has 
dedded  that  this  Is  another  area  in 
which  specific  regulatory  language  is  not 
needed  because  ttiis  type  of  situation 
occurs  infrequentiy. 

The  Conunission  has  considered 
whether  the  restrictions  on  transfsrs 
between  committees  of  dual  candidates 
should  also  apply  to  situations  where  an 
individual  is  concunenUy  a  candidate 
for  one  office  and  tatting  the  water*  for 
another  office.  Although  the 
Commission  Is  unable  at  this  time  to 
reach  a  condusion  on  this  iMue,  the 
Commission  has  determined  that  even  if 
such  transfus  were  permissible, 
contributions  received  by  the  campaign 
committee  and  contributions  recehad 
by  the  aiqiloratory  oommlttee  fram  the 
same  contributor  would  hava  to  be 
aggragated  for  purposes  of  the 
contiibatkin  Ifanltatkns  of  the  FECA 
whenever  tnch  oontribation*  are 


Finally^  tlw  Commlsdon  notes  that 
addMonal  gnldanoa  oonoeming  dia 


operation  of  dual  Federal  runnmign 
committees  may  be  found  at  11 CFR 
lia8(d). 

Paragraph  (c)(6]  seti  forth  new 
regulatory  language  aonceming  transfers 
of  funds  from  a  candidate's  nonfederal 
campaign  orgaiUzation  to  his  or  her 
federal  campaign  con)mittee.  This 
paragraph  generally  follows  the 
regulations  conceminc  transfers 
between  previous  and  current  federal 
committees  in  i  110.3(c)(4)  as  well  as  the 
previous  advisory  opMons  in  this  area. 
See  AOs  1987-12. 1985-2, 1984-46, 1963- 
34  and  1982-52.  Please  note  tiiat  if  the 
candidate  is  conductiiig  dual  camp«dgns 
for  state  and  Federal  offices,  the 
provisions  of  S  110.8(d)  would  be 
applicable  instead  of  new  S  110.3(cK6). 

Under  new  paragraph  (c)(6),  previous 
nonfederal  committees  may  transfer 
funds  to  current  federal  committees,  and 
current  nonfederal  canmiittees  may 
make  transfers  to  previous  federal 
committees.  Although  the  total  amount 
that  may  be  transferred  between  the 
two  affiliated  committees  is  imlimited, 
the  funds  actually  transferred  must  not 
indude  any  contributions  from 
prohibited  sources  or  any  contributions 
in  excess  of  the  contribution  limits.  To 
assure  this,  paragraph  (c)(6)(i)  states 
that  the  committee  transferring  the 
funds  must  be  able  to  demonstrate  that 
it  has  suffident  funds  on  h«uid  at  the 
time  of  the  transfer  that  comply  with  the 
FECA's  contribution  limitations  and 
prohibitions.  This  is  consistent  with  the 
Commission's  current  approach  in 
compliance  matters.  New  paragraph 
(c)(6)(i)  also  requires  the  transferor 
committee  to  keep  records  of  the 
sources  of  funds  and  to  make  these 
records  available  to  tie  Commission 
upon  request  This  is  consistent  witii  the 
recordkeeping  requirements  for 
reporting.  coininittee& 

Paragraph  (c)(6](U)  addresses  the 
question  of  when  contributions  to  the 
nonfederal  and  federal  committees  must 
be  aggregated  for  piuposes  of  the 
conMoution  limits  of  the  Act  In 
determining  whether  contributions  are 
excessive,  the  amount  contributed  by  a 
particular  person  to  Ibe  nonfederal 
committee  must  be  aggregated  with  any 
contributions  made  by  that  person  to  the 
federal  committee  if  the  contributions 
were  made  after  the  itate  or  local 
election  was  held,  or  after  the  candidate 
withdrew  from  the  state  or  local 
election,  or  after  the  candidate  publidy 
announces  his  or  her  candidacy  tm  the 
Federal  office.  Howover.  contributions 
Induded  in  the  transfetrad  amount  that 
were  made  prior  to  the  state  or  local 
election  and  while  the  candidate  was 
still  in  the  nonfederal  race  do  not  have 
to  be  aggregated  with  eobeeqaent 


contributions  to  tiie  fedeeal  campaign 
committee.  AO  1987-12.  These 
requirements  effectuate  the  per  election 
contribution  limits  of  die  FECA 

Consistent  with  previoos  Commission 
determinations,  the  new  rules  require 
nonfederal  to  federal  transfers  to  count 
toward  the  threshold  for  political 
committee  status  under  the  Act  See  e^. 
AOs  1987-12, 1985-2  and  1984-16.  Thus, 
under  paragraph  (c)(6)(iii),  the 
nonfederal  campaign  committee  must 
register  fmd  report  if  the  amount 
transferred  exceeds  $1000.  A  statement 
of  organization  must  be  Bled  no  later 
than  ten  days  after  the  transfer  occurs. 
The  nonfederal  committee's  first  report 
must  disdose  cash  on  hand,  the 
source(s)  of  such  funds,  and  the  amount 
transferred  to  the  federal  committee. 
This  information  is  required  under 
current  11 CFR  104.12.  Ai  noted  above, 
the  amount  transferred  is  composed  of 
the  funds  most  recently  received, 
exdudlng  any  amounts  that  are  not 
permissible  imder  the  FBCA  The 
committee  must  itemize  die  sources  of 
the  funds  transferred  in  a  memo 
Schedule  A  in  accordanoe  with  current 
11  CFR  104.3(a)(4).  Finally,  die  new  rules 
allow  the  nonfederal  committee's  first 
report  to  serve  as  its  termination  report 
if  appropriate.  During  this  rulemaking, 
the  Conunission  expired  alternatives 
that  would  have  exduded  nonfederal 
committees  transferring  over  $1000  from 
the  FECA's  registration  and  reporting 
obligations.  However,  the  Commission 
was  not  able  to  find  an  dtemative  given 
that  the  Commission  no  longer  has  the 
authority  to  grant  walvets  from  the 
reporting  requirements  of  the  Act 

New  paragraph  (c)(7)  ftas  been  added 
to  the  regulations  to  alert  the  reader  that 
current  §  110.8(d)  contains  additional 
provisions  conoaning  cdicurrent 
campaigns  for  Fedeal  office  or  for 
Federal  and  nonfederal  office,  induding 
the  requirement  to  mainiiain  completely 
separate  campaign  organizations.  Hie 
Commission  may  dedde  at  a  latw  time 
to  initiate  a  rulemaking  to  move 
paragraph  (d)  of  §  110.8  io  a  more 
appropriate  place  in  the  regulations. 

Section  ltO.4   Prohibited  Contributione 
(2  US.C  441e.  Htf.  HJgt  432(cK2)) 

This  section  fanplemoits  sactiims  441e 
and  441f  of  die  FECA  by  prohibiting 
contribnttons  from  foreign  nationaU  in 
connection  with  any  election  for  local. 
State  or  Federal  pv^c  oCBce.  and  by 
prohibiting  contribottoni  in  tbm  name  of 
anodtfr.  Section  1104  abo  sets  out 
restrictions  oo  oontrtbottone  of  curreucyt 
in  aooordanoe  widi  sectfems  44]g  and 
43^e)(2)  nf  die  Act  nwGemmiseioB      • 
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received  no  pubUc  comments  on  &b 
section. 

Paragraph  (a)  of  1 1104  contains  no 
substantive  changes  regarding  foreign 
nationals. 

The  rules  pertaining  to  contributions 
in  the  name  of  another  foUow  the 
current  provisions,  except  that  new 
paragraph  (b)(l)(iii)  has  been  added  to 
spedfically  prohibit  any  person  from 
Imowingly  helping  or  assisting  any  other 
person  in  maldng  a  contribution  In  die 
name  of  another.  Former  paragraph 
(b)(l)(iii)  has  been  renumbered  as 
paragraph  (b)(l)(iv).  The  new  language 
is  consistent  with  a  recent  judidal 
interpretation  of  2  U.S.C  441f  in  fSC  v. 
Rodriguez,  No.  88-687  av-T-10(B)  (M J). 
Fla.  May  5, 1987)  (unpublished  oorder 
denying  motion  for  summary  )ud{^ent). 
New  paragraph  (b)(l)(Ui)  applies  to 
those  who  initiate  or  instigate  or  have 
some  signiricant  partidpation  in  a  plan 
or  scheme  to  make  a  contribution  in  the 
name  of  another,  induding  those  who 
solicit  or  act  as  go-betweens  to  third 
parties  whose  donations  are  reimbursed 
by  the  individual  who  performs  a  purely 
ministerial  ad  without  any  knowledge 
of  the  scheme,  such  as  someone  who 
routinely  reviews  or  approves  all  checks 
drawn  on  a  specific  account 

New  paragraph  (c)  follows  the 
language  of  current  paragraph  (c) 
regardUig  the  making  and  receipt  of  cash 
contributions. 

Section  110.5   Annual  Contribution 
Limitation  for  Individuals  (2  US.C. 
44la(aH3)) 

New  section  110 J  generally  follows 
current  ( 110.5  by  implementing  the 
$25,000  limitation  on  conbibutions  made 
by  individuals  in  a  calendar  year.  The 
new  provision  contains  several  minor 
clarifying  revisions  to  the  current  rules. 
First  the  tide  of  this  section  has  been 
amended  to  emphasize  that  the  $25,000 
annual  limitation  applies  only  to 
contributions  made  by  individuals.  Next 
new  paragraph  (a),  designated  "Scqiw," 
has  been  added  to  darify  that  this 
section  only  applies  to  individuals 
permitted  to  inake  contributions  undn 
the  Act  and  does  not  apply,  for  examine, 
to  foreign  nationals  or  federal 
contractors.  Accordingly,  previous 
paragraphs  (a)  through  (d)  have  been 
renumbered  (b)  through  (e). 

The  wording  of  new  |  ll0J(b)  has 
been  slighdy  dianged  frtxn  current 
I  lia5(a)  to  darify  diet  die  $25,000 
contribution  limit  applies  to  all 
contributions  made  in  the  same  calendar 
year.  Thia  iwovition  has  alao  been 
modified  somewhat  fr«m  the  propoeod 
rules  becaose  the  lenguage  of  the 
proposed  rales  could  nave  bean 
midnterpreted  to  mean  that  the  annnal 


limit  does  not  apply  to  caotribotions  to 
delegates  or  contribotians  to  persons 
maktog  independent  expenditure*.  The 
revised  language  clarifies  that  diese 
tsrpes  of  contributions  an  ubject  to  the 
$25,000  annual  limit  The  Commission 
also  notes  that  contributions  to  a 
"testing  the  wsten"  account  under 
1 101.3  are  subject  to  the  annual 
contribution  limit  in  die  event  diat  die 
hidivldual  receiving  the  contributions 
subsequendy  becomes  a  candidate.  The 
$25,000  annual  limit  also  applies  to 
contributions  to  an  account  set  up  under 
11  CFR  9003.3.  induding  a  legkl  and 
accounting  compliance  fund. 

Paragraph  110.5(c).  which  is  based 
upon  current  paragraph  110.5(b), 
explains  when  contributions  made  in  a 
nonelection  year  are  treated  as  made  in 
an  election  year  for  purposes  of  the 
annual  contribution  limit  A  definition  of 
the  term  "nonelection  year"  has  been 
induded  to  avoid  repetition  of  the 
phrase  "in  a  year  other  than  the 
calendar  year  in  which  an  election  is 
held." 

Paragraphs  (d)  and  (e)  generally 
follow  current  paragraphs  (c)  and  (d), 
respectively,  by  providing  that  the 
$25,000  limit  applies  to  contributions  to 
persons  (induding  political  committees) 
making  independent  expenditiu^s  and 
to  contributions  to  delegates  and 
delegate  committees.  None  of  the  public 
comments  addressed  the  possible 
changes  to  §  110.5  put  forth  by  the 
Commission. 

Section  110.8   Earmarked  Contributions 
(2US.C.Hla(a)(8)) 

Section  110.6  of  the  regulations 
Implements  2  U.S.C  441a(a)(8),  which 
requires  that  all  contributions  made  by  a 
peraon,  either  direcUy  or  indirecdy,  on 
behalf  of  a  particular  candidate, 
induding  contributions  which  are  in  any 
way  earmarked  or  bUierwise  directed 
through  an  intermediary  or  conduit  to 
such  candidate,  must  be  treated  as 
contributions  from  that  person  to  the 
candidate.  Under  section  44la(a)(8)  of 
die  FECA  and  f  110.6  of  die 
Commission's  regulations,  conduits  and 
intermediaries  must  report  the  original 
source  of  the  earmarked  contribution,  as 
well  as  die  intended  redpient  to  the 
Commission  and  to  the  intended 
redpient  Section  110.6  also  provides 
that  contributions  over  which  the 
conduit  exerdses  direction  or  control 
are  treated  as  contributions  from  both 
the  original  contributor  and  the  coouduit 
and  are  reportable  as  such.  This 
provision  is  based  on  the  legislative 
hlst(Hy  of  the  1974  amendments  to  the 
FECA 

The  tide  of  I  ime  has  been  amended 
to  indude  a  refersQce  to  sectian 


441a(aX8)  of  dM  FBCA  Hie  canent  title 
inconactfy  ref  era  to  section 
441o(sX7XA)ofdieAct 

The  Commisston  received  ttvee 
comment*,  and  heard  testimony  from 
one  of  those  commenters,  regarding 
proposed  revisions  to  the  eannaildng 
regulations.  Two  of  these  comments 
addressed  questions  concerning  the 
permissibility  of  separate  segregated 
funds  acting  as  cmduits,  wfada  the 
comments  and  testimony  of  the  third 
conunenter  concerned  the  direction  or 
control  provisions. 

Section  liaefa)    General 

New  1 1104i(a)  follows  currant 
S  110J(8)  by  tareating  contributions 
transmitted  through  a  conduit  to  a 
candidate  as  subjed  to  the  original 
contributora'  limits  on  contributions  to 
that  candidate. 

The  Notice  of  Proposed  Rulemaking 
raised  the  question  of  whether  the 
requirements  set  out  in  { llOil  should 
apply  to  contributions  earmarked  to  a 
political  committee  that  is  not  an 
authorized  committee  of  any  candidate, 
such  as  a  political  action  committee.  The 
Commission  noted  diat  the  statutory 
provision  on  which  S  110.6  is  based  only 
refers  to  contributions  earmarked  or 
otherwise  direded  to  a  particdar 
candidate.  None  of  the  public  comments 
addressed  this  question. 

The  Commission  has  dedded  that 
§  110.6  should  continue  to  be  limited  to 
contributions  earmarked  to  candidates 
and  their  authorized  committees,  and 
thus  should  not  be  extended  to  indude 
contributions  earmarked  to  other  types 
of  political  committees.  However,  as 
indicated  in  AOs  1983-18  and  1981-57, 
conddts  would  not  be  barred  from 
forwarcfing  earmarked  contributions  to 
.unauthorized  committees  so  long  as  they 
comply  with  the  time  limits  for 
forwarding  the  contributions,  as 
prescribed  by  11  CFR  102.8.  In  such 
situations,  unauthorized  committees  are 
required  to  report  the  amount  received 
as  a  contribution  from  the  original 
contributor  pursuant  to  11 CFK 
104.3(8)(4). 

Section  liae(b)   Definitions 

The  definition  of  "earmarked"  in 
I  lia6(b)(l)  follows  die  definition  set 
forth  in  current  |  lia6(b). 

New  paragraph  (bX2)  has  been  added 
to  provide  a  definition  <A  die  phrase 
"conduit  4)r  intermediary."  Tbs 
Commission  has  dedded  that  providing 
a  definition  would  be  mora  useful  than 
the  previooafy  propoeed  approach  of 
simpfy  setting  forth  factors  or  critatia  for . 
dedding  who  i*  a  oooAiU.  Adctttfonal 
gddance  Is  needed  becansa  the  qpeetion 
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of  wrkethar  •  pardcolar  ladMdul  Is 
acting  ai  a  conduM  hasbsan  raissdin 
Mveral  contexts,  inchidii^coBpliaiioa 
mattera  suck  as  MUR  160a  Naiyier  the 
provisions  of  the  FECA,  nor  its 
legislativs  history,  indicates  what  was 
intended  by  the  teim  "conduit  or 
Intennediary." 

The  new  definition  of  "conduit  or 
intermediary"  in  paragraph  (bN2) 
encompasses  all  those  who  receive  and 
forwaid  contributions  earmarked  to  a 
candidate  or  authorized  committee,  with 
certain  exceptions  discussed  below. 
Please  note  that  this  definition  does  not 
distinguish  between  the  term  "conduit" 
and  the  term  "intermediary."  The 
Commission  considers  these  terms  to  be 
synonymous. 

The  new  rules  recognize  that  certain 
persons  are  not  properly  considered 
conduits  and  are  consequently  not 
subject  to  the  requirements  of  S  110.6. 
First,  Individuals  who  are  employees  or 
full-time  volunteers  for  a  campaign,  or 
who  are  expressly  autfiorized  to  engage 
in  fimdraising  on  behalf  of  tiie  campaign 
and  occupy  significant  positions  in  the 
campaign  organization,  would  be 
viewed  as  agents  of  the  campaipi  rather 
than  conduits  so  long  as  they  do  not  act 
on  behalf  of  an  entity  prohibited  from 
making  contributions,  such  as  a 
corporation.  The  Commission  notes  that 
in  determining  whether  an  individual  is 
acting  as  an  agent  of  the  candidate's 
campaign  or  as  an  agent  of  another 
entity,  one  consideration  would  be 
whetiier  the  individual  incurred  any 
solicitation  expenses,  and  if  so,  whether 
reimbursement  was  provided  by  the 
campaign  committee  or  by  any  other 
enti^. 

Omer  exceptions  from  the  definition 
of  conduit  indude  affiliated  committees, 
fundraising  representatives  conducting 
joint  fundraising  with  the  candidate's 
campaign  committee,  and  commercial 
fundraising  firms  retained  by  the 
campaign.  Fundraising  representatives 
have  been  excluded  because  Uieir 
activities  are  ah-eady  covered  by  the 
Joint  fundraising  regulations  at  11 CFR 
102.17  and  9034.8.  In  addition,  the 
activities  of  affiliated  committees 
receiving  earmarked  contributicms  are 
governed  by  the  affiliation  rules  in  11 
CFR  11A3.  Commercial  fundraising  firms 
hired  by  die  candidate's  authotized 
committee  are  considered  agents  of  the  . 
committee  rather  than  cond^ts. 

The  new  definition  of  conduit  also 
explidty  provides  that  persons  who  are 
proUbMed  from  making  oontribations  or 
expenditures  in  connection  wlA  Fsderal 
electioBS  are  also  profaibHad  bam 
solving  as  ooadsMs  for  oontrttMttoBS 
eannarindlo( 


corporations,  labor  organizations, 
govennnent  contractors  and  foreign 
nationals  are  not  pennitted  to  be 
condutts.  This  is  consistent  with  AO 
1986-4  However,  this  provision  does  not 
limit  the  ability  of  an  organization  or  a 
committee,  other  than  a  foreign  national, 
to  function  as  a  collecting  agent  for  a 
related  separate  segregated  fund  under 
11  CFR  102.6. 

The  Notice  of  Proposed  Rulemaking 
also  sons^  comments  on  v^ether  to 
continue  to  permit  separate  segregated 
funds  (SSFs)  to  serve  as  conduits  for 
earmarked  contributions.  In  three 
previous  advisory  ofinions  the 
Commission  has  permitted  such  activity. 
AOs  1986-4;  1981-21;  and  re:  AOR 1976- 
92.  However,  the  Hoese  Report 
accompanying  the  1974  amendments  to 
the  Act  states  that  die  earmaiking 
provi^ons  "are  not  intended  to  apply  to 
contributions  from  separate  sep^gated 
funds  maintained  by  corporations  or 
labor  organizations  because  donors  to 
such  funds  must  relinquish  control  of 
their  donation  to  the  corporation  or 
labor  organization  and  such  donors  may 
not  earmark  or  direct  such  donaticuis  to 
any  specific  candidate  or  political 
committee."  HJt  Rep.  No.  93-1239, 93d 
Cong.,  2d  Sees.  15  (1974).  This  statement 
is  repeated  in  the  Conference  Report 
H.R.  Conf.  Rep.  No.  98-1438, 93d  Coag,, 
2d  Seas.  51  (1974).  Hence,  the  NPRM 
proposed  tluee  altemattve  approaches: 
(1)  Expliddy  prohibit  earmarking 
through  SSFs:  (2)  Peilnit  SSFs  to  receive 
and  forward  earmarked  contributions 
but  clarify  that  the  contributions  must 
not  exceed  the  amount  that  the  original 
contributor  may  donate  directly  to  the 
candidate;  (3)  Permit  SSFs  to  receive 
and  forward  earmarited  contributions 
but  specifically  prohibit  the  corporation 
or  labor  organization  from  exerdsing 
direction  or  control  over  the  dioice  of 
the  redpient  candidate. 

Two  comments  from  SSFs  addressed 
these  concerns.  One  favored  alternative 
2,  allowing  earmarked  contributions 
through  SSFs  if  they  «re  limited  to  what 
the  individual  could  lawfully  contribute 
directly  to  the  candidate.  The  other 
comment  supported  the  current 
approach  of  permitting  eannaiking 
through  SSFs  and  stated  that  nothing 
would  be  ddded  by  the  adoption  of 
either  alternative  2  cr  3  because  those 
restricticms  are  already  located  in  other 
portions  of  the  regulations.  This 
commenter  felt  that  tie  present  system 
promotes  support  fot  a  wider  range  of 
candidates  and  ptditlcal  views. 

Under  new  paragraph  (b)(2).  SSFs 
may  continue  to  act  as  conduits  or 
intermediaries  for  earmarked 
coiitiibatioas.  Howelrer,  these 
earmaiked  oontrtboiloM  must  not 


exceed  the  contribution  fimits  Aat  apply 

to  the  original  contributor's  donations  to 
the  candidate  under  secfon  441a  of  die 
Act.  This  practice  is  also  consistent  with 
§  114.3(c](2],  which  allows  candidates 
and  party  representatives  to  address  an 
organization's  restrided  class  and  to 
ask  that  contributions  toi  die 
organization's  SSF  be  detoignated  for  the 
candidate's  campaign  or  party,  SSFs 
acting  as  conduits  will  continue  to  be 
required  to  report  their  conduit  activities 
pursuant  to  section  110.05  (c)  or  (d).  See 
AO  1981-21  and  re:  AOR  197e-«2. 
Furthermore,  if  a  SSF  inours  expenses  in 
soliciting  contributions  on  behalf  of 
particular  candidates,  those  solicitation 
expenses  should  be  reported  as  in-kind 
contributions  or  as  independent 
expenditures  by  the  SSF  to  the 
candidate,  depending  on  the 
circumstances.  Finally,  the  Commission 
had  dedded  that  where  the 
circumstances  demonstrate  that  the  SSF 
exerdses  direction  or  coDtrol  over 
earmariced  contributions,  the  SSF  must 
treat  those  contribations  as 
contributions  from  both  the  original 
contributor  and  the  SSF,  This  is 
consistent  with  the  Commission's 
decisions  in  AO  1888-4  and  re:  AOR 
1978-92. 

As  discussed  above,  aider  the  new 
definition  of  '^conduit  or  intermedtary"  a 
corporation  or  labor  organization  may 
not  itself  ad  as  a  conduft.  This 
represents  a  continuation  of  lite 
Commission's  previous  approach 
regarding  the  permissible  scope  of 
activities  undertaken  by,  a  coiporation 
of  labOT  organization  not  acting  through 
a  SSF.  Within  the  confines  (^11  CFR 
114.3,  the  corporation  or  .labor 
organization  may  encourage  those  in  its 
solicitable  class  to  contribute  to 
particular  candidates  or  political 
committees.  See  Explanation  and 
Justification  for  1 114.3,  RR.  Doc.  No. 
95-44, 95Ui  Cong.,  let  Sees.  104  (1977). 
Howevo-,  in  AOs  1987-28, 1986-4  and 
1982-2  the  Commission  has  stated  diat 
corporations  are  not  peraoitted  to  act  as 
conduits  or  intermediaries  or  facilitate 
the  making  of  contributions.  If  a 
corporation  establishes  an  onployee 
partidpation  plan  pursuant  to  11  CFR 
114.11,  only  the  cnstodiaii  of  the 
accounts,  and  not  the  ootporation,  may 
forward  employee  contrroations  diet 
have  accamulated  in  the  accounts.  "Hie 
Explanation  and  JustificatiiHi  for  section 
114.11  explains  that  corporatioDS  said 
labor  organizations  are  also  forbidden 
to  exercise  any  direction  or  cratrol  over 
employee  contribations  to  sudi  plans 
because  this  wodd  reesit  tai  fliegal 
corporate  expandituna.  HJL  Doc.  No. 
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95-44, 85th  Cong.,  1st  Sees.  lie.  117 
(1977). 

The  new  definition  of  "conduit  or 
intermediary"  also  recognizes  that  those 
who  serve  as  conduits  or  faitermediaries 
are  required  to  forward  earmarked 
contributions  to  the  intended  redpient 
candidate  committees  within  the  time 
periods  prescribed  by  11  CFR  102A 
However,  anyone  who  is  prohibited 
frt>m  being  a  conduit  but  nevertheless 
receives  earmarked  contributions,  must 
return  them  to  the  contributor  rather 
than  forwarding  them. 

Section  no.6(c)   Reporting  f^ 
Earmarked  Contributions 

The  Commission  notes  that  sometimes 
contributions  must  be  reported  by 
several  entities  under  different 
provisions  of  the  Act  The  prindpal 
reporting  provision  is  2  U.S.C  434. 
which  requires  political  committees, 
including  committees  autiiorized  by 
candidates,  to  report  their  receipts  and 
disbursements  to  the  Commission. 
Section  441a(a)(8)  of  the  Ad  requires 
conduits  and  intermediaries  to  report 
the  source  and  intended  redpient  of 
earmarked  contributions  to  &e 
Commission  and  to  die  intended 
redpient  Section  432(b)  of  the  FECA  is 
also,  in  some  respects,  a  reporting 
provision  as  it  requires  persons 
receiving  contributions  for  authorized 
and  unauthorized  political  onnmittees 
to  forward  certain  information  together 
with  the  contribution  to  the  committee's 
treasurer,  but  not  to  the  Commission. 
Through  its  regulations  at  part  104. 
§  102.8  and  §  110.6,  die  Commission  has 
set  forth  a  reporting  and  recordkeeping 
system  which  takes  into  account  the 
overlapping  requirements  of  these 
statutory  provisions. 

The  Commission  has  revised  and 
reorganized  the  provisions  of  i  110.6(c] 
regarding  the  reporting  of  earmarked 
contributions.  Paragraph  110.6(c)(1)   . 
consolidates  the  conduit  reporting 
provisions  in  current  peu>agraph8  (c)(1). 
(c)(2).  (c)(4).  and  (c)(5).  Paragraph 
110.e(c)(2)  sets  forth  reporting 
requiranents  for  redpient  candidates 
and  their  authorized  committees  based 
on  present  paragraph  (c)(3). 

Paragraph  (c)(1)  generally  follows  the 
provisions  of  current  paragraph  (c)(1). 
However,  the  new  rules  specify  that 
information  on  earmaiked  contributions 
should  be  induded  in  the  conduit's 
report  for  the  reporting  period  in  which 
such  contributicms  were  received,  rather 
than  simply  stating  that  die  information 
should  be  induded  in  the  conduit's 
"next  due"  report 

Section  lia6(c}(l)  continues  die  . 
current  requirement  that  conduits  not 
otherwise  subjed  to  the  reporting 


requirements  <rf  11  CFR  part  104  must 
stiU  report  earmarked  coniributkms  to 
the  Commission  by  letter.  However,  this 
paragraph  has  bera  amended  to  state 
that  the  letter  is  due  thirty  days  after 
forwarding  the  earmarked  contribution. 
The  current  rules  do  not  spedfy  a  due 
date  for  the  letter.  Two  alternatives 
were  discussed  in  the  NFRM— either 
requiring  the  letter  to  be  filed  widun  30 
days  after  receiving  the  earmarked 
contribution  or  within  the  time  fivmes 
set  out  in  { 104.5(c)  for  filing  reports. 
The  Commission  conduded  that  it 
would  be  simplest  to  require  reporting 
within  thirty  days  after  forwarding  the 
earmariced  contribution. 

Revised  paragraph  (c)(1)  also  requires 
conduits  to  use  memo  entries  to  report 
contributions  passed  on  by  meaiu  of  the 
contributor's  check.  The  current 
regulations  do  not  specify  that  memo 
entries  be  used. 

New  paragraph  (c)(1)  also 
incorporates  paragraph  (c)(2)  of  the 
current  regulations  by  providing  that  the 
information  pertainiiig  to  earmarked 
contributions  shall  be  supplied  to  the 
candidate  at  the  same  time  that  die 
contribution  itself  is  passed  on  to  the 
intended  redpient  For  darity,  this 
paragraph  contains  a  cross-reference  to 
the  ten-day  forwarding  requirement  of 
11  CFR  102.8(a). 

In  addition,  revised  paragraph  (c)(1) 
follows  present  paragraph  (c)(4) 
regarding  the  information  that  the 
conduit  must  report  Accordingly,  the 
conduit  must  report  the  name  and 
address  of  the  contributor,  the  amount 
of  the  contribution,  the  date  the  conduit 
received  it  the  intended  redpient's 
name,  the  date  the  contribution  was 
forwarded  and  whether  it  was 
forwarded  in  cash,  by  the  contributor's 
check  or  by  the  conduit's  dieck.  For 
contributions  exceeding  $200,  the  report 
must  also  indude  the  contributor's 
occupation  and  the  name  of  his  or  her 
employer. 

Finally,  the  new  conduit  reporting 
rules  delete  the  previous  exception  to 
the  reporting  requirements  found  in 
current  paragraph  (c)(S)  for  "occasional, 
isolated,  or  inddental  physical  transfers 
of  checks  or  other  written  instruments 
payable  to  a  candidate  or  his  or  her 
authorized  committee"  aggregating 
$1,000  or  less  per  candidate  per  year. 
That  exception  was  created  when  the 
Commission  had  authority  to  grant 
waivers  to  the  Act's  reporting 
obligations.  As  the  Commission  no 
longer  has  waiver  authority,  it  is 
necessary  to  delete  the  exception. 

New  8 110.6(c)(2)  requires  candidates 
and  their  authorized  committees  to 
report  die  receipt  of  earmarked 
contributions.  In  contrast  the  present 


rales  state  tfiat  all  intended  ledplants 
must  report  earmaiked  cootribatiaas. 
The  Commission  haa  decided  to  raetrlct 
die  reporting  obUgatton  to  intended 
redpients  that  are  candidat«B  or 
authorized  committees  becauae  2  U&C 
441a(a)(8)  refers  to  contributions 
earmarked  to  a  particular  candidate,  but 
does  not  mention  contributions 
earmarked  to  other  redpients,  such  as 
political  action  committees. 

Revised  paragraph  (cX2)  amends  the 
reporting  requirements  for  candidates 
and  authoriz(Bd  committees  in  several 
other  respects.  The  revisions  clarify  the 
reporting  obligations  thst  spply  if  die 
candidate  or  committee  receives  one  or 
more  earmarked  contributions  from  a 
conduit  which  in  the  aggregete  exceed 
$200  in  a  calendar  year.  The  redpient 
candidate  or  committee  is  required  to 
itemize  the  identification  of  the  conduit 
the  total  amount  received  from  die 
conduit  and  the  date  of  receipt  If 
contributions  from  a  contributor 
aggregate  over  $200  in  any  calendar 
year,  the  candidate  or  committee  is  also 
required  to  itemize  the  identification  of 
the  contributor,  the  amount  and  the 
date  of  receipt  For  earmarked 
contributions  aggregating  $200  or  less, 
the  reporting  requirements  in  11  CFR 
part  104  continue  to  apply. 

No  public  comments  were  received 
regarding  the  amendments  to  the 
reporting  provisions  in  11  CFR 
lia6(c)(l)  and  (2). 

Section  lldefd)   Direction  or  Control 

The  new  regulations  do  not  change 
the  longstanding  requirement  that  for 
purposes  of  a  conduit's  contribution 
limits.  8  contribution  is  treated  as  made 
by  the  conduit  if  the  conduit  exerdses 
any  direction  or  control  over  the  choice 
of  the  redpient  candidate.  This  rule  is 
based  on  the  House  Report 
accompcmying  the  1974  amendments  to 
the  Act  It  states  that  "if  a  person 
exerdses  any  direct  or  indired  control 
over  the  maldng  of  a  contribution,  then 
such  contribution  shall  count  toward  the 
limitation  imposed  with  respect  to  such 
person  under  (current  2  U.S.C.  44l8j.  but 
it  will  not  coimt  toward  such  a  person's 
contribution  limitation  when  it  is 
demonstrated  that  such  person 
exerdsed  no  direct  or  indirect  control 
over  the  making  of  the  contribution 
involved."  HJt  Rep.  No.  93-1239, 93d 
Cong.,  2d  Sees.  18  (1974).  The 
Conference  Report  repeats  this  language 
and  states  that  the  Conference 
substitute  is  the  same  as  the  House 
amendment  with  certain  exceptions  not 
relevant  here.  HJt  Rep.  Na  83-1438, 8Sd 
Cong.,  2d  Bess.  51. 52  (1874). 
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In  tm  oowtfof  mis  i  ale  making  the 
CommiMkni  eomidered  changing  the 
tennlnQlogy  to  1 110.e(d)  to  refer  to 
"direct  or  hidirect  control  over  the 
making  of  an  eannatked  oontribaffon** 
to  more  doaely  coofomi  to  the  langvage 
set  out  in  the  Congressional  reports 
dtscusesd  above.  However,  the 
Commission  has  now  deckled  to  retain 
the  phrase  "direclkm  or  control"  used  fai 
the  current  regnlatkM  because  this 
woiding  has  beoorae  a  conunonly 
recopiiBBd  term.  The  Comraissioa  also 
notes  that  a  change  in  the  wording  could 
create  the  mistaken  assamption  that  the 
Commissioa  has  rhsngrd  the  standard 
used  to  determine  when  the  contributiim 
counts  against  the  conduit's  contribution 
limits  in  addition  to  counting  against  the 
original  cootribotor's  limits.  The 
Commission  intends  to  maintain  the 
current  ^iproach  regarding  die 
circumstances  under  which  the  direction 
or  contnd  rule  applies. 

The  Commission  also  considered 
whether  it  would  be  advisable  to 
provide  criteria  or  PTtampke  ot  a 
definition  of  direction  or  contn^  The 
legislative  history  provides  no  gaidance 
as  to  when  this  rule  should  ap|^.  h  the 
past,  the  Commission  has  considered 
such  factors  as  whether  the  conduit 
controlled  the  amount  and  timing  of  the 
contribution,  and  whether  the  conduit 
selected  the  intended  recipient  See 
MUR 1028,  AO  198&-«  and  re:  AOR 
1976-92.  The  Commission  has  also 
distinguished  a  "suggestion"  to  make  a 
contribution  from  actual  direction  or 
control  over  the  contribution.  AO  1980- 
46. 

In  response  to  the  questions  raised  in 
the  NFRM.  one  otganizatlon  submitted  a 
written  comment  and  testimony  urging 
the  Commission  to  revise  tiiis  provision 
to  prevent  certain  situations  fivm 
occurring.  The  commenter  pointed  out 
that  in  recent  years  several  political 
committees  have  collected  sizeable 
numbers  of  diedu  made  out  to 
particular  candidates,  "bundled"  them 
together  and  turned  them  over  to  tfie 
cndidetes.  The  commenter  argued  dmt 
bundling  substantially  nndemines  one 
purpose  of  the  Act.  w^iich  is  to  Bndt  tfie 
actuality  or  appearance  of  corruption 
resulting  from  large  individual  financial 
contributions.  See  Buckley  v.  VaJeo.  424 
U.S.  1. 26-27  (1976).  For  this  reason,  the 
commenter  urged  die  Conmilssion  to 
revise  |  lia6(d)  to  provide  that  the 
conduit  exerdees  direction  or  oontnrf  if 
the  conduit  activriy  solicits  others  to 
contribute  and  then  turns  the  fumis  over 
to  the  candidate  in  such  a  way  that  Ore 
candhiate  is  aware  1^  ttie  condniffe  Rrie. 

nw  CuBUuission  has  earefoRy 
considered  thiscoBunent  as  wtril  as 


several  diffierent  versions  of  possible 
regulatory  lai^age.  fat  light  of  the  wide 
variety  of  earmarking  situations  which 
have  arisen  in  the  past,  the  Commission 
is  not  able  at  this  time  to  formulate 
regulatory  language  that  clearly 
delineates  situations  v^ere  direction  or 
control  exists  from  those  iu  which  die 
conduit  does  not  exercise  direction  or 
control  Accordingly,  the  Commission 
will  continue  to  evabafe  these 
situations  on  a  case-by>K»se  basis. 
However,  further  guidance  on  this  can 
be  found  fai  AOs  1987-29, 1986^,  1980- 
46  and  re:  A(W  1976-92  as  well  as 
MURs  1028  and  2282. 

Finally,  the  Commission  has  made 
several  revisions  to  9  110.6(d)(2)  to 
clarify  the  reporting  of  confributions 
when  the  conduit  exercises  direction  or 
control.  The  conduit's  reports  to  the 
Commission  and  to  the  recipient  should 
indicate  that  the  contribution  is  made  by 
both  the  orginal  rontributor  and  the 
conduit,  and  that  the  eatire  amount  is 
attributed  to  each  of  tl^m.  The  recipient 
candidate  or  authorized  committee 
should  also  report  the  dual  attribution  of 
the  contribution.  j 

Gonfonnbigi 


In  addition  to  the  foregoing  revisions 
to  11  CFR  110.3,  lia4, 110.5,  and  110.6. 
several  amendments  have  been  made  to 
other  sections  of  the  Commission's 
regulations  for  clarification  and  to  make 
those  sections  consistent  with  die 
revised  language  fai  11  CFR  110.3  through 
110.6.  The  conforming  amendments  are 
located  in  11  CFR  100.a(g).  102.2(b), 
imi(f),  110.8(d).  114.5(g).  114.8(g).  and 
9034.4(d).  The  Commisiion  received  no 
public  comments  on  diese  dianges. 

Section  lOas   Political  Committee  (2 
U.S.C.431(4),(S).(6)J 

The  definition  of  "aftliated 
committee"  bi  S  100.5(g)  has  been 
revised  to  follow  the  language  of  new 
S  100.3(a]. 

Section  lOZJ    Statement  of 
Organixotioa-  Forma  aad  Committee 
Identification  Number  (2  US.C.  433  (b), 
(cj) 

The  Commission  has  made  two 
conforming  amendments  to  the  rules 
concerning  Statements  of  Organization 
filed  by  poHtical  committees.  First, 
Cross-references  to  §  110.3(a],  110.3(b), 
110.14(j).  and  110.14(k)  have  been  added 
to  assist  political  committees  filing 
Statements  of  Organizttion  fai  locating 
the  applicable  provisions  concerning 
affiliation  wttii  odier  political 
committees,  fatdudfaig  p^tical  party 
committees  and  delegate  committees. 
Secondly,  the  rsvisiont  clarify  tiiat 
Statement  of  Organization  must  dhRdose 


situations  where  an  unauthorized 
committee  and  a  principal  campaign 
committee  are  affiliated. 

Section  100.1    Contributions  by  Persons 
Other  Than  Multicandidate  Political 
Committees  (2  US.a  44]a(a)(l)) 

There  are  no  substantivs  changes  in 
this  section.  However,  in  paragraph 
(0(3).  die  cross-reference  to  current 
S  110^a)(2Hiv)  has  been  revised  to  refer 
to  new  { lia3(c)(4). 

Section  110.8   Presidential  Candidate 
Expenditure  Limitations 

There  are  not  substantive  dianges  in 
this  section.  However,  in  pnragraph 
(d)(2),  regardnig  transfers  between 
committees  tA  dual  candidstes.  the 
cross-reference  to  current 
§  110.3(a)(2)(iv)  has  been  revised  and 
corrected  to  refer  to  new  f  1103(c)(5). 
The  cross-reference  had  facorrectfy 
refened  to  the  provision  oi  transfers 
between  previoas  and  cunmt  canqiaign 
committees  rather  than  the  provision 
conoening  toansfers  betwten 
commitiees  of  candidates  concurrendy 
running  for  more  dian  one  office. 

Section  114.5   Separate  S^regoted 
Funds  I 

A  new  sentence  has  ben  added  to 
paragrai^  (gXl)  of  i  114.5  to  darify  dmt 
for  solicitation  purposes,  tke  affiliation 
factors  found  fai  §  10a5(gKt)  shafi  be 
used  to  determine  whether  an 
organization  is  an  affiliate  of  a 
corporation.  The  new  senttooe  is 
coiwistent  with  AOs  1986-61  and  1963- 
48,  and  dies  does  not  represents 
substantive  change. 

Section  114.8    Trade  Associations 

A  new  sentence  has  been  added  to 
paragrairfi  (g)(1)  of  1 114.8  to  clarify  diat 
for  solidtation  purposes,  the  affiliation 
factors  found  in  S  100.5(g)(4)  shall  be 
used  to  determine  whether  an  entity  is 
an  affiliate  of  a  federation  of  trade 
associations.  This  new  sentence  fbllowi 
the  new  language  added  to  i  114.5(g) 
and  does  not  represent  a  substantive 
change. 

Sectitm  9034.4    Use  of  Co»tributioas 
and  Afatching  Payments 


Section  9034.4(d),  which  governs 
transfiers  of  bmda  by  candidates 
receiving  federal  matching  funds,  has 
been  amended  in  diree  respects.  First, 
new  language  has  been  added  to 
paragraph  (d)  to  clarify  th«  relationship 
between  diis  provision  aa€  the  transfer 
rules  at  new  11  CFR  lia3(tK5) 
applicable  to  dual  Federal  candidates. 
Next  the  cross-reference  ID  cuirent 
§  110.3(aK2)(v)  has  been  changed  to 
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revised  f  liaa(c)(5).  sad  a  i 
reference  to  S  llO^d)  has  been  i 
to  assist  the  reader  in  locBtiBg 
adrtitjonai  provisions  pwtniniwg  to 
tienafers.  Fkudfy,  1 9IM4(d}  has  been 
reworded  to  clarify  dial  the  statatety 
requirements  sat  forik  in  Ihds  paragrapli 
apply  to  all  candidatas  arfao  have 
elected  lo  receive  T"T*Tiring  finds,  and 
are  not  limited  to  tbose  who  have 
already  received  matdiiog  funds. 

List  of  Subjects 

11  CFR  Pail  100 

Elections,  PoHticid  comnrittees  and 
parties. 

11  CFR  Part  102 

Political  committees  and  paities. 
Reporting  requirements. 

llCFRPartllO 

Aliens,  CaaqMripi  funds,  MtticBl 
candidatos.  Political  ooaanittees  and 
parties. 

11  CFE  Part  114 

Business  ami  iwiustry.  Etections. 

llCFRPart9034 

Campaign  batds.  Elections,  Politioal 
candidates. 

For  the  reasons  set  out  in  the 
preamble,  STncnapters  A  and  F,  chapter 
L  title  11  of  die  Code  of  Federel 
Regulations  are  amended  as  foQowK 


nd/orlte 


PART 
(2Uj8jC491) 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

AutlMiilr  2  (i&C  431. 498(aNa). 

2. 11  CFR  part  100  is  amended  by 
revising  i  100.5(g)  to  read  as  foUowR 


S  100.5 
(4).  (5),  (6)). 


i(SUACL«1 


(g)  AffHitOedoonmittee.  (1)  AH 
authorized  committees  of  die  same 
candidate  far  the  same  election  to 
Federal  office  an  affiliated.  (2)  AD 
committees  (inchiding  a  separate 
segregated  fund,  see  11  CFR  part  114J 
established,  finanned.  aiaintained  or 
controlled  by  the  same  onporatiaB. 
labor  oiganlzatian.  person,  or  group  of 
peisons.  iiMimling  siqr  parent 
subsidiaiy,  fanadi,  divisiuu, 
department  or  local  anit  thereoC  are 
affiliated,  '^ocal  unit''  may  indade.  In 
appropriate  4 
licensee.  < 

associatkm.  fS}  Affittatad  < 
sharing  a  single  contribution  J 
underparagrppkdXQi 
include  i 


established. : 
controlled  by — 

WAi   ; 

subsidiaries; 

(ii)  A  sin^e  national  or  i 
union  aad/or  ito  hical  i 
subordinate  orpaaiaatians; 

(iii)  An  otgaateatton  of  national  or 
intemalienal  untons  and/or  aH  ite  State 
and  local  osntral  boifias; 

(iv)  A  memberdiip  t 
(other  Am  political  party  < 
see  11  CFR  ima(bn  indndiag  trade  or 
profossional  oasociationa.  see  11  CFR 
114J{a],  and/or  related  State  aad  local 
entities  of  that  organizatton  or  groap;  or 

(v)  The  same  person  or  group  of 
persons. 

(4)(i)  The  ConuiBssion  may  avamina 
the  relationslrip  between  orgsaizations 
that  sponsor  osaunittaes,  between  tiie 
comnrittees  Jisniselves,  or  bctweea  < 
^lonsoring  organization  and  i 
committee  established  by  i 
organization  to  determine  whether 
committees  are  affiliated. 

(ii)  in  detennining  arfaether 
committees  not  described  to  paragraplis 
(g)(3)  [iHiv]  of  diis  section  ars 
affiijated.  the  Commission  will  consider 
the  circumstantial  factois  described  ia 
paragraphs  (gX4Xii)  (A)  through  (J)  of 
this  section.  The  Comraisaion  wiU 
examine  diese  factan  in  the  context  of 
die  overall  retetioaship  between 
committees  or  sponsoring  organizatians 
to  determine  wfartfaer  the  presence  of 
any  factor  or  factors  is  cvidmice  of  one 
committee  or  otganisatian  baring  been 
established,  financed,  maintained  or 
controlled  by  enother  committee  or 
sponsoring  oiganiaation.  Such  factors 
include,  bat  are  not  limited  to: 

(A)  ^A^ether  a  sponaariag 
organization  owns  cantroUing  interest  ia 
the  voting  stock  or  securities  of  the 
sponsoring  ocganicatian  of  another 
committee; 

(B)  Whether  a  sponsoring  organization 
or  canuntttee  has  tiie  aathorify  or  ability 
to  direct  or  participate  to  the  governance 
of  another  sponsoring  erganitation  or 
committee  **"*"*  g**  proviaions  of 
constitutkms,  byiawB,  contracts,  or  otlMr 
rules,  or  dmagh  £an>al  or  infonnal 
practices  or  prooedurss; 

(C)  Whedmr  a  siworii^ 
orgsnizatian  or  oommtttoe  has  the 
authority  or  afaifity  to  hire,  appofait^ 
demote  or  otnerwise  oontroi  the  offioen* 

members  of  another  ^nnaaring 
organizatian  < 

(DlWhedmrai 
organization* 
common  or  o\ 


sponsoring) 

(E)WhoflMrai 
or  committee  has  common  or 
ovsriappiag  oJBcsbs  or  ■apiiijws  wHh 
another  spoaaoriag  orgaataaltoa  or 
committee  ufUch  indicBtes  a  formal  or 
ongoing  relattonship  between  the 
sponsoring  organizations  or  i 

(F)Whetha'i 
or  committoe  haa  any  mendMrs,  < 
or  snqiloyees  wlw  were  awmbm 
officers  or  employees  of  another 
sponsoring  orgmizalion  or  ( 
which  indiiastes  a  foraial  or  ongotug 
relationship  between  the  sponsoring 
organizations  or  committees,  or  which 
indicates  lbs  crsatian  of  a  successor 
entity; 

(G)  Whether  a  sponsoring 
organization  or  committee  provides 
funds  or  goods  in  a  significant  amount 
or  on  an  ongoing  basis  to  another 
sponsoring  organization  or  ooBuaittee, 
such  as  dmragh  Arect  or  iadirscA 
payments  for  administratiTe, 
fundraising,  or  other  oosts,  but  not 
faicludiqg  the  transfer  to  amramitteeof 
its  allocated  share  of  proceeds  )ointly 
raised  pursuant  to  11  CFR  102.17; 

(H)  Wuutliei  a  sponsoring 
organization  or  committee  causes  or 
arranges  for  funds  in  a  significant 
amount  or  on  an  ongoing  basis  to  be 
ptovided  to  another  sponsoring 
organizatian  or  camnrittee.  bat  not 
indading  the  transfer  to  a  oommsttee  of 
its  allocated  shars  of  prooaeds  faintly 
raised  pmaoant  to  11  CFR  lOLlT^ 

(I)  Whedier  a  sponsoring  oiganisalian 
or  comanttoe  or  ite  agent  had  an  activs 
or  signifioaat  rote  to  tlia  fonaation  of 
another  sponsoring  orgsnizalian  or 
connittaa;  and 

(J)  Whetfwr  dm  sponsoring 
organizations  or  committees  have 
similar  patterns  of  contributions  or 
contributors  which  indicates  a  tonnsi  or 
ongoing  relationship  between  the 
sponsoring  organizations  or  committees. 


PART 
ORaAlilZATION.AND 
RECORDKEEPiNQ  BY  POUTICAL 
COMMITTEES  <2  UjSjC.  4S3I 

3.  The  sudiority  dtation  for  part  102 
continues  to  read  as  ioHows: 

:  2  U&C  4S2. 40^  4Sa(aNI|.  4<ld. 


4.  Section  102.2  is  amended  by 
revising  paragraphs  (bXl)  intiodactoqr 
text  and  (bXlKH  to  read  as  fcflows:      . 


(b) 


i 


I 


lilii 


Jtkgiiuri  Vol  54.  Ng'ise  ;  Thuwday.  August  it.'lflBQ  /  Rules  and  Regiilationi 


(1)  "AfRliated  oominittee'*  Includes 
any  cmnmittee  defined  in  11 C7R 
lOOSfg),  1103(8)  or  (b),  or  110.14U]  or 
(k). 

'    (i)  A  principal  campaign  committee  is 
required  to  disclose  the  names  and 
addresses  of  all  other  authorized 
committees  which  have  been  authorized 
by  its  candidate,  and  all  other 
unauthorized  committees  that  are 
afliliated  with  the  principal  campaign 
committee.  Authorized  committees,  and 
unauthorized  committees  diat  are 
affiliated,  need  only  disclose  the  name 
of  their  principal  campaign  committee. 


PART  IIO-CONTRIBUnON  AND 
EXPENDITURE  UMITATKNUS  AND 
PROHIBITIONS 

5.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Amfaority:  2  U.S.C  431(8).  431(9),  432(c)(2). 
437(a)(8).  438(a)(8).  441a,  441b.  441d.  441e, 
441f,441g,441h  and  4411. 

6.  Section  liai  is  amended  by 
revising  paragraph  (f)(3)  to  read  as 
follows: 


I  liai    ConblbuMons  by  persons 
tnan  muHicsudfclBl 
UAC.441a(sK1))^ 


(2 


(!)••* 

(3)  No  principal  campaign  committee 
or  other  authorized  political  committee 
of  that  candidate  for  one  election  for 
one  Federal  office  transfers  funds  to, 
loans  funds  to,  makes  contributions  to, 
or  makes  expenditures  on  behalf  of 
another  principal  campaign  committee 
or  other  authorized  political  committee 
of  that  candidate  for  another  election  for 
another  Federal  office,  except  as 
provided  in  11 CFR  110.2(c)(4). 

7.  Section  110.3  is  revised  to  read  as 
follows: 

f  1103   Coiili  iNitlon  Imitations  tar 


coremmess,  TTansfsr  (2  U  JX.  441a(aN5)b 
441a(aX4)V 

(a)  Contribution  limitations  for 
affiiiated  committees.  (1)  For  Uie 
purposes  of  the  contribution  limitations 
of  11  CFR  liai  and  110.2,  all 
contributions  made  or  received  by  more 
than  one  afiiliated  committee, 
regardless  of  whether  they  are  political 
committees  under  11  CFR  100.5,  shall  be 
considered  to  be  made  or  revived  by  a 
single  political  committee.  See  11  CFR 
100!5(g).  Application  of  this  paragraph 
means  that  all  contributions  mam  or 
reoeived  by  the  following  committees 
shall  be  considered  to  be  made  or 


received  by  a  single  political 
committee — 

(i)  Authorized  coamittees  of  the  same 
candidate  for  the  same  election  to 
Federal  office;  or 

(ii)  Committees  (iacluding  a  separate 
segregated  fimd,  sea  11  CFR  part  114) 
established,  financed,  maintained  or 
controlled  by  the  same  corporation, 
labor  organization,  person  or  group  of 
persons,  including  any  parent 
subsidiary,  brandh,  division,  department 
or  local  unit  thereof.  For  the  purposes  of 
this  section,  "local  unit"  may  include,  in 
appropriate  cases,  a  franchisee, 
licensee,  or  State  or  regional 
association. 

(2)  Affiliated  committees  sharing  a 
single  contribution  limitation  under 
paragraph  (a)(l)(ii)  ef  this  section 
include  all  of  the  committees 
established,  financed,  maintained  or 
controlled  by — 

(i)  A  single  corpotation  and/or  its 
subsidiaries; 

(ii)  A  single  national  or  international 
union  and/or  its  local  unions  or  other 
subordinate  organisations; 

(iii)  An  organization  of  national  or 
international  unions  and/or  all  its  State 
and  local  central  bodies; 

(iv)  A  membership  organization, 
(other  than  political  party  committees, 
see  paragraph  (b)  ol  this  section) 
including  trade  or  professional 
associations,  see  11  CFR  114  J(a),  and/ 
or  related  State  and  local  entities  of  that 
organization  or  groiQ);  or 

(v)  The  same  person  or  group  of 
persons. 

(3)(i)  The  Commission  may  examine 
the  relationship  between  organizations 
that  sponsor  committees,  between  the 
committees  themselves,  or  between  one 
sponsoring  organization  and  a 
committee  established  by  another 
organization  to  detomine  whether 
committees  are  affiKated. 

(ii)  In  determining  whether 
committees  not  described  in  paragraphs 
(a)(2)  (i)-(iv)  of  this  section  are 
affiliated,  the  Commission  will  consider 
the  circumstantial  fiictors  described  in 
paragraphs  (a)(3)(ii)  (A)  through  (I)  of 
this  section.  The  Coinmission  will 
examine  these  factors  in  the  context  of 
the  overall  relationship  between 
committees  or  sponsoring  organizations 
to  determine  whether  the  presence  of 
any  factor  or  factors  is  evidence  of  one 
committee  or  organization  having  been 
established,  financed,  maintained  or 
controlled  by  another  committee  or 
sponsoring  organization.  Such  factors 
Include,  but  are  not  limited  to: 

(A)  Whether  a  sponsoring 
organization  owns  a  controlling  interest 
in  the  voting  stock  ar  securities  of  the 


sponsoring  orgtuiizatiod  of  anodier 
committee; 

(B)  Whether  a  sponsoring  organization 
or  committee  has  the  authmity  or  ability 
to  direct  or  participate  to  the  governance 
of  another  sponsoring  organization  or 
committee  through  provisions  of 
constitutions,  bylaws,  contracts,  or  other 
rules,  or  through  formal  or  informal 
practices  or  procedures; 

(C)  Whether  a  sponsoring 
organization  or  committee  has  the 
authority  or  ability  to  hire,  appoint, 
demote  or  otherwise  control  the  officers, 
or  other  dedsionmaking  employees  or 
members  of  another  sponsoring 
organization  or  committee; 

(D)  Whether  a  sponsoring 
organization  or  committee  has  a 
common  or  overlapping  membership 
with  another  sponsor!^  organization  or 
committee  which  indicates  a  formal  or 
ongoing  relationship  between  the 
sponsoring  organizations  or  committees; 

(E)  Whether  a  sponsoring  organization 
or  committee  has  common  or 
overlapping  officers  or  employees  with 
another  sponsoring  organization  or 
committee  which  indicates  a  formal  or 
ongoing  relationship  between  the 
sponsoring  organizatioas  or  committees; 

(F)  Whether  a  sponsoring  organization 
or  committee  has  any  members,  officers 
or  employees  who  were  members, 
officers  or  employees  of  another 
sponsoring  organizatioa  or  committee 
which  indicates  a  formal  or  ongoing 
relationship  between  the  sponsoring 
organizations  or  committees,  or  which 
indicates  the  creation  of  a  successor 
entity; 

(G)  Whether  a  sponsoring 
organization  or  committee  provides 
funds  or  goods  in  a  significant  amount 
or  on  an  ongoing  basis  to  another 
sponsoring  organizatioa  or  committee, 
such  as  throu{^  direct  or  indirect 
payments  for  administrative, 
fundraising,  or  other  coats,  but  not 
including  &e  transfer  to  a  committee  of 
its  allocated  share  of  proceeds  jointly 
raised  pursuant  to  11  CFR  102.17; 

(H)  Whether  a  sponsoring 
organization  or  committee  causes  or 
arranges  for  funds  in  a  significant 
amount  or  on  an  ongoing  basis  to  be 
provided  to  another  sponsoring 
organization  or  committee,  but  not 
induding  the  transfer  to  a  committee  of 
its  allocated  share  of  proceeds  Jointly 
raised  pursuant  to  11 OFR  102.17; 

(I)  V\niether  a  sponsoring  organization 
or  a  committee  or  its  agent  had  an  active 
or  significant  role  in  the  formation  of 
ano&er  sponsoring  orgvnizatioi  or 
committee;  and 

d)  Whether  the  spmiaoring 
organizations  or  cmnmlttees  have 


/ 
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similar  pettems  of  coatributions  or 
contributors  which  ^nl^^naffff  g  ionnd  or 
ongoing  relationsbp  between  tha 
sponsoring  organizations  or  committees. 

(b)  Contribution  Bmitationa  for 
political  party  committees.  (1)  For  the 
purposes  of  the  oontribution  HtnifaHf^, 
of  11  CFR  110.1  and  1102,  all 
contributions  made  or  received  by  iSbe 
following  political  comndttees  shall  be 
considered  to  be  made  or  received  by 
separate  political  committees — 

(i)  The  national  committee  of  a 
political  party  and  any  political 
committees  established,  financed, 
maintained,  or  controlled  by  the  same 
national  committee:  and 

(ii)  The  State  committee  of  the  same 
political  party. 

(2)  Application  of  paragraph  (bXlXU 
of  this  section  means  tiiat — 

(i)  The  House  campaign  committee 
and  the  national  committee  of  a  political 
party  shall  have  separate  limUnH^y^f  qq 
con^utions  under  11  CFR  llOl  and 
110.2. 

(ii)  Hie  Senate  mmpn^  oonunittee 
and  the  national  committee  of  a  poilitiral 
party  shall  have  separate  limitations  on 
contribuUous,  except  that  contributions 
to  a  senatorial  candidate  made  by  the 
Senate  campaigi  oo—rittee  aad  the 
national  commitlae  of  a  potitical  party 
are  subject  to  a  single  contribution 
limitation  under  11  CFR  UO^e). 

(3)  AD  contributians  made  by  the 
political  oommittees  established, 
financed,  maintained,  or  coatrdled  by  a 
State  party  committee  and  by 
subordinate  State  party  wnrnmiwa^ 
shall  be  presumed  to  be  made  by  one 
political  committee.  This  presvoqjtian 
shall  not  apply  if— 

(i)  The  political  committee  of  the  party 
unit  in  question  has  not  received  fimds 
from  any  other  political  oonunittee 
established,  Bnan^y^  maintained,  or 
controlled  by  any  party  unit;  and 

(ii)  The  pditical  committee  of  the 
party  unit  in  question  does  not  make  its 
contoibutions  in  cooperation, 
consultation  or  concert  with,  or  at  the 
request  or  suggestion  of  any  other  party 
unit  or  political  oonunittee  establii^ed. 
financed,  maintained,  or  contzioUed  by 
another  par^  unit 

(c)  Tronsj^rs.  Hie  contribution 
lifliitalions  of  11  CFR  imi  and  110.2 
shall  not  limit  Oie  transfers  set  fortii 
below  in  11  CFR  1103(c)  m  dirough 
(6)- 

(1)  Transfers  of  fimds  between 
affiliated  committees  or  between  party 
committees  of  the  same  poUticsl  party 
whether  ornot  they  are  afBliated  atbg 
collecting  agaats  to  a  aqMrate 
segregated  £md  made  pazsuMt  to  U 
CFRIQZJ;  . 


(2) 
proceeds  betweaa  omeoiaettsm  or 
ooouaillees  yertkipettag  ia  the  joW 
fundraiaing  acttvity  provided  that  M> 
partidpa^  coBMnittae  or  otgaataatioa 
govened  by  U  CFR  102.17  teceivBd 
more  than  Us  allocated  riuue  cf  the 
fundsralsed; 

(3)  lYaaslers  offends  between  the 
primeqr  campeiga  end  general  electkm 
campaign  of  e  candidate  of  fands 
unused  for  the  primeiy: 

(4)  Treasfers  of  funds  between  a 
candidate's  previous  Federal  r»—p«<gii 
committee  end  his  or  her  coirent  Federal 
campaign  oonmittee,  or  between 
previous  Fedaal  campaigD  committees, 
provided  diat  the  candklate  is  not  a 
candidate  lor  more  then  one  Pedoel 
office  at  the  same  tune,  end  provided 
that  the  funds  transferred  are  not 
composed  of  contrUnitions  that  would 
be  in  viola  tion  of  the  Act  The  cash  on 
hand  fiom  which  the  transfer  is  made 
shaD  be  considered  to  consist  of  the 
funds  most  recently  rerahred  by  Utas 
transferor  coBmittee.  The  traHsfaror 
connyttee  must  be  aUe  to  demonstrate 
that  such  oesh  on  hand  oonteins 
sufficient  funds  at  the  time  of  (he 
transfer  that  comply  with  tiie  limitations 
and  prohMtions  of  tiie  Act  to  cover  the 
amount  transfetred. 

(1)  "Rrevioos  Federal  campaign 
committee"  means  a  prindpa!  campaign 
committee,  or  otiier  aufliortoed 
committee,  tiiat  wes  organized  to  (uithw 
the  candidate's  carapa^  in  a  Federal 
election  that  has  already  been  held. 

(ii)  "Current  Federal  canqiaign 
committee"  means  a  principal  campaign 
committee,  or  other  authorked 
comndttee,  organized  to  further  the 
candidate's  campaign  fai  a  future  Federal 
election. 

(iii)  For  purposes  of  the  contribution 
limits,  a  contribution  made  after  an 
election  has  been  held,  or  after  an 
individual  ceases  to  be  a  candidate  in 
an  election,  shall  be  aggregated  with 
other  contributions  from  the  same 
contributor  for  the  next  election  unless 
the  contribution  is  designated  for  the 
previous  election,  or  is  designated  for 
another  election,  and  the  candidate  has 
net  debte  outetanding  lor  the  election  so 
designated  pursuant  to  11  CFR 
110.1(b)(3). 

(iv)  For  puiposes  of  this  section,  an 
indivldaal  ceases  to  be  a  candidate  in 
an  election  as  of  the  earlier  of  the 
follouring  dates  ■■ 

(A)  The  date  on  which  the  candidate 
puhlkly  annoBDcee  that  he  or  ehs  wdM 
no  laager  be  a  caadidate  in  that  eleotion 
for  that  office  end  ceases  to  osndect 
campai^  activlttes  withesveet  «D  Ihel 


(B)  The  date  oB 
or 

election  to  (iiat 
law; 

(5) 
prindpal 
individual 

eleeHon  to  BKxe  tea  one  Ftsdend  I 
as  long  as  the  conditions  in  11  CFR 
110  J(c)(S)  (i).  {h)  and  (iii)  are  net  An 
indivkfaml  wd  be  ccaaiiieied  to  be 
seeking  nominetioa  or  decliaB  to  aero 
than  one  Federal  office  if  the  indlvidoel 
is  ooBcuRontly  e  oendidete  far  Bxve 
than  one  Federal  office  doring  the  eame 
or  oveclepping  electioa  cycles. 

(i)  The  tranaCer  sheU  not  be  mods 
when  tiie  individael  te  eotivsly  sin  fc  lug 
nomination  or  electian  to  more  then  one 
Federal  office.  An  individual  will  not  be 
considered  to  be  activdy  eeeking 
nomination  or  election  to  e  Federal 
office  it 

(A)  The  individual  puUidy  ennovacee 
that  he  or  she  will  no  loiter  eeek 
nomination  or  election  to  Ihet  office  end 
ceases  to  oonduct  campeiyi  activities 
widi  resped  to  thet  electian,  except  ia 
connectlun  with  tlw  retireaient  of  dsbte 
outstanding  at  tlw  time  of  tlie 


(B)'nMhidividuBlisarL 

toetigihie  for  aondnatian  or  electioa  to 
ttiat  office  by  operation  of  law; 

(C)  Ihe  iadividoel  has  filed  B  proper 
termination  report  with  tlie  Comndssien 
under  11  CFR  iaL3;  or 

(D)  The  jadrridaal  has  aotifled  the 
Commiseian  to  wiiling  tiMt  the 
individnel  and  Us  or  her  autiioriasd 
committses  will  oondnd  no  ftuther 
campaign  activitiea  with  reaps  c1  to  thet 
eledioiL  exoeptin  conaection  with  tlw 
retirement  of  deUs  ontstendiug  et  the 
time  of  te  nolificattoB; 

(ii)  Hie  hadtations  on  ooBtrtbntiaBs  by 
persons  shall  not  be  exceeded  by  die 
tranefer.  Ihe  cash  on  liand  from  whkh 
the  transfer  is  sude  shall  be  oonsidered 
to  consist  of  the  funds  asost  recently 
received  by  tiw  traasferor  comndttee. 
The  transferor  committee  must  be  skks 
to  demonstrate  that  such  ceeh  on  hand 
conteins  saffident  funds  at  the  time  of 
the  transfer  thet  coeqily  with  the 
limiteUons  end  profa&itiane  ol  the  Act  to 
cover  the  eswnnt  transfeDed  A 
contributton  ahail  be  exdnded  from  the 
amount  transbned  to  dw  exteat  that 
such  contribelian.  wIku  i 
other  contributioBe  Iran  tl»  i 
cuuttlbntarto  the  I 
campaign  rnmwittec,  exoeeds  the 
contiibutioB  Ihiite  set  SarA  at  U  CFR 
llOl  er  UA2.  ee  epprapdato;  and 

(iii)  The  ceadidato  has  net  elBCtod  tt 
recdw  Amda  aadar  a  UAC  MOB  or 
0037( 
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(6)  TtanifiBn  d  fundi  from  a 
candidate'i  campaign  committee  for  a 
nonfadaral  cloctioa  to  hiaor  h«r 
principal  campaign  committee  or  other 
authorized  committee  for  a  foderal 
election,  provided  that  the  fonds 
transferred  are  not  composed  of 
contributions  that  would  be  in  violaticHi 
of  the  Act 

(i)  The  cash  on  hand  from  which  the 
transfer  is  made  shall  be  considered  to 
consist  of  the  funds  most  recently 
received  by  the  transferor  ccmunittee. 
The  transferor  committee  must  be  able 
to  demonstrate  that  such  cash  on  hand 
contains  sufRcient  funds  at  the  time  of 
the  transfer  that  comply  with  the 
limitations  and  prohibitions  of  the  Act  to 
cover  the  amount  transferred.  A 
contribution  shall  be  excluded  from  the 
amount  transferred  if  the  making  or 
acceptance  of  such  contribution  in 
connection  with  an  election  for  Federal 
office  is  prohibited  by  the  Act  The 
amount  transferred  per  contributor  shall 
not  exceed  the  limitations  on 
contributions  set  forth  at  11 CFR  liai  or 
110.2,  as  appropriate.  The  campaign 
committee  transferring  the  funds  shall 
keep  records  of  the  sources  of  the  funds 
in  the  account  from  which  the  transfer  is 
made  and,  upon  request,  shall  make 
such  records  available  for  examination 
by  the  Commission. 

(ii)  For  purposes  of  the  contribution 
limits,  a  contribution  made  after  a 
nonfederal  election  has  been  held,  or 
after  an  individual  ceases  to  be  a 
candidate  in  a  nonfederal  election 
pursuant  to  paragraph  (c)(4)(iv)  of  this 
section,  or  after  an  individual  has 
publicly  announced  that  he  or  she  is  or 
will  become  a  candidate  in  a  particular 
election  for  Federal  office,  sh^  be 
aggregated  with  other  contributions 
from  the  same  contributor  for  that  next 
election  unless  the  contribution  is 
designated  for  the  previous  nonfederal 
election  or  is  desig^ted  for  another 
election,  and  the  candidate  has  net 
debts  outstanding  for  the  election  so 
designated. 

(iii)  If  a  candidate's  nonfederal 
campaign  committee  transfers  fluids 
exceeding  $1,000  to  such  candidate's 
principal  campaign  committee  or  other 
authorized  committee  for  a  federal 
election,  the  nonfederal  campaign 
committee  shall  become  a  political 
committee  pursuant  to  11 CPR  100JK>) 
and  shall  file  a  Statement  of 
Organization  in  accordance  with  11  CFR 
102.2  no  later  than  ten  days  after 
tranrfeiring  die  funds.  Such  committee 
shall  be  siAtect  to  the  recordkeeping 
and  reporting  obligations  of  11 GFR 
partaMtt  and  lot  and  sfaaM  disclose  in 
it*  flrtt  report  Ha  cash  on  haad  balance. 


the  source(8)  of  sUch  funds,  and  the 
amount  transferred  to  the  federal 
campaign  committeoi  See  11  CFR  104.12. 
The  funds  transferred  shall  be  deemed 
composed  of  the  funds  most  recently 
received  until  the  amount  transferred  is 
reached,  excluding  any  amounts  in 
excess  of  the  contribution  limits  or  the 
prohibitions  of  the  Act  The  nonfederal 
campaign  committee  shall  itemize  the 
source(8)  of  the  funds  transferred  in  a 
memo  Schedule  A  as  required  by  11  CFR 
104.3(a)(4).  The  first  teport  may  be  the 
termination  report  under  11  CFR  102.3. 

(7)  The  authorized  committees  of  a 
candidate  for  more  than  one  Federal 
office,  or  for  a  Federal  office  and  a 
nonfederal  office,  shall  follow  the 
requirements  for  separate  campaign 
organizations  set  forth  at  11  CFR 
110.8(d). 

8.  Section  110.4  is  revised  to  read  as 
follows:  1 

8110.4   ProtUbWed  «o»tillMHIoiia  (2  UAC 
441«,441f,441g,432(aM2)y. 

(a)  Contributions  bv  foreign  nationals. 
(1)  A  foreign  national  shall  not  directly 
or  throiigh  any  other  person  make  a 
contribution,  or  expressly  or  impliedly 
promise  to  make  a  contribution,  in 
connection  with  a  convention,  caucus, 
primary,  general,  special,  or  runoff 
election  in  connectiGn  with  any  local. 
State  or  Federal  pubtc  office. 

(2)  No  person  shall  solicit,  accept,  or 
receive  a  contributioii  as  set  out  above 
from  a  foreign  national. 

(3)  For  purposes  of  this  section, 
"foreign  national"  means — 

(i)  A  foreign  principal,  as  defined  In  22 
U.S.C.  611(b);  or 

(ii)  An  individual  who  is  not  a  citizen 
of  the  United  States  and  who  is  not 
lawfully  admitted  fof  permanent 
residence,  as  defined  in  B  U.S.C. 
1101(a)(20): 

(iii)  Except  that  "foreign  national" 
shall  not  include  any  individual  who  is  a 
citizen  of  the  United  States. 

(b)  Contributions  di  the  name  of 
another.  (1)  No  persin  shall— 

(i)  Make  contributfon  in  the  name  of 
another; 

(ii)  Knowingly  permit  his  or  her  name 
to  be  used  to  effect  that  contributibn; 

(iii)  Knowingly  help  or  assist  any 
person  in  maldng  a  contribution  in  the 
name  of  another;  or 

(iv)  Knowingly  acoept  a  contribution 
made  by  one  person  In  the  name  of 
another. 

(2)  Examples  of  "contributions  hi  the 
name  of  another"  indude — 

(i)  Giving  money  or  anything  of  value, 
all  or  part  of  whidi  was  provided  to  the 
contributor  by  another  person  (the  true 
contributor)  n^thout  itisclosing  the 
source  of  money  or^e  tUngof  yalue  to 


the  recipient  candidate  or  committee  Ut 
the  time  the  contribution  is  made;  see  11 
CFRlia8:or 

(ii)  Maldng  a  contributibn  of  money  or 
anything  of  value  and  attributi^  as  the 
source  of  the  money  or  tfiing  of  value 
another  person  when  in  fact  the 
contributor  is  the  source. 

(c)  Cash  contributions,  (l)  With 
respect  to  any  campaign  for  nomination 
for  election  or  election  to  Federal  office, 
no  person  shall  make  contributions  to  a 
candidate  or  political  committee  of 
currency  of  the  United  States,  or  of  any 
foreign  country,  which  in  the  aggregate 
exceed  $100. 

(2)  A  candidate  or  committee 
receiving  a  cash  contribution  in  excess 
of  $100  shall  promptly  return  the  amount 
over  $100  to  the  contributor. 

(3)  A  candidate  or  committee 
receiving  an  anonymous  cash 
contribution  in  excess  ot^  shall 
promptly  dispose  of  the  amoimt  over 
$50.  "Ihe  amount  over  $50  may  be  used 
for  any  lawful  purpose  mrelated  to  any 
Federal  election,  campaign,  or 
candidate. 

9.  Section  110.5  is  revised  to  read  as 
follows: 

1110.5   AiHMiil  contribution  Imitation  for 
mdlvtduaia  (2  U&C.  44ia(aX3))> 

(a)  Scope.  This  section  applies  to  all 
contoibutions  made  by  any  individual, 
except  individuals  prohibited  from 
making  contributions  under  11 CER  lia4 
and  11  CFR  part  115. 

(b)  Annua]  limitation.  No  individual 
shall  make  contributiobi  in  any 
calendar  year  whidi  ag^egate  more 
than  $25,000. 

(c)  Contributions  made  in  a 
nonelection  year.  (1)  Foe  the  purposes  of 
this  section,  "nonelection  year"  means  a 
year  oth«  than  the  caleadar  year  in 
which  a  particular  election  is  held. 

(2)  For  purposes  of  this  section,  any 
contribution  to  a  candidate  or  his  or  her 
authorized  committee  with  respect  to  a 
particular  election  made  in  a 
nonelection  year  shall  be  considered  to 
be  made  during  the  caleadar  year  in 
which  such  election  is  held. 

(3)  For  purposes  of  this  section,  any 
conMbution  to  an  unauthorized 
committee  which  is  made  in  a 
nonelection  year  shaD  not  be  considered  ' 
to  be  made  during  the  cdeAdar  year  in 
which  an  election  is  held  unless: 

(i)  The  political  committee  is  a  single 
candidate  committee  wUch  has 
supported  or  anticipates  supporting  the 
candidate;  or 

(ii)  The  contribution  ia  earmaAed  by 
the  contributor  fbr'a  particular 
candidate  with  respect  to  a  pertiadair 
election. 
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(d) /jicfependBiif  ejqwndrftaw.  Hie 
annual  liflsitation  on  contributi<ns  in 
tills  section  applies  to  contributions 
made  to  persons,  inchiding  political 
committees,  making  Independent 
expenditures  under  11  CFR  part  loa 

(e)  Contributions  to  delegates  and 
delegate  committees.  The  annual 
limitation  on  contributions  in  this 
section  applies  to  contributions  to 
delegates  and  delegate  committees 
under  11  CFR  liai4. 

la  Section  110.6  is  revised  to  read  as 
follows: 

11104   EarmarfcedeeiitribiillonB(2UAC. 
44la(axa)). 

(a)  General.  All  contributions  by  a 
person  made  on  behalf  erf  or  to  a 
candidate,  including  contributions 
which  are  in  any  way  earmariced  or 
otherwise  directed  to  tiie  candUdate 
throu^  an  intermediary  or  conduit,  are 
contributions  from  the  person  to  die 
candidate. 

(b)  Demons.  (1)  For  purposes  of  tills 
section,  "earmariced"  means  a 
designation,  instruction,  or 
encumbrance,  whether  direct  or  indirect, 
express  or  implied,  oral  or  written, 
which  results  in  all  or  any  part  of  a 
contribution  or  expenditure  being  made 
to,  or  ejqiended  on  behalf  ot  a  deariy 
identifi«i  candidate  or  a  candidate's 
authorized  committee. 

(2)  For  purposes  of  this  sectiim, 
"conduit  or  intermediary"  means  any 
person  who  receives  and  forwards  an 
earmariced  contribution  to  a  candidate 
or  a  cancfidate's  authoriud  committee, 
except  as  provided  in  paragraph  (b)(2)(l) 
of  this  section. 

(i)  For  purposes  of  this  section,  the 
following  persons  shall  not  be 
considered  to  be  conduits  or 
intermediaries: 

(A)  An  individual  who  is  an  employee 
or  full-time  volunteer  working  for  Ae 
candidate's  authorized  committee, 
provided  that  the  individual  is  not  actfog 
in  his  or  her  capacity  as  a  representative 
of  an  entity  prohiUted  from  making 
contributions; 

(B)  A  fundraising  representative 
conducting  joint  fimdraising  witii  the 
candidate's  authorized  committee 
pursuant  to  11  CFR  102.17  or  9034.8; 

(C)  An  affiliated  committee,  as 
defined  in  11  CFR  100.5(g); 

(D)  A  commercial  fmiaraising  firm 
retahied  by  the  candidate  or  the 
candidate's  authorized  committee  to 
assist  in  fundraisins  and 

(E)  An  individualwho  is  expressly 
authwized  by  the  candidate  or  tiie 
candidate's  authorized  committee  to 
engage  fai  fundraising.  and  who  occs^es 
■  significant  position  within  the 
candidaite's  campaign  organization,,  ^  , 


provided  diat  tiw  individual  is  not  aetii« 
in  his  or  her  capacity  as  a  repreeentative 
of  an  entity  prcriiibited  frmn  maldng 
contributions. 

(ii)  Any  person  who  is  prohibited  from 
making  contributions  or  expraditures  tit 
connection  with  an  election  far  Federal 
office  Shan  be  prohibited  from  acting  as  - 
a  conduit  for  contributions  earmarked  to 
candidates  or  tiiefr  autiiorized 
committees.  The  provisions  of  tids 
section  shall  not  restrict  the  abiUty  of  an 
organization  or  committee  to  serve  as  a 
collecting  agent  for  a  separate 
segregated  nmd  punuant  to  11  CFR 
1024. 

(iii)  Any  person  who  receives  an 
earmariced  contribution  shall  forward 
such  earmarked  contribution  to  the 
candidate  or  authorized  committee  in 
accordance  with  11  CFR  1024,  except 
tiiat— 

(A)  A  fundraising  representative  shall 
follow  the  joint  fundraising  procedures 
set  fortii  at  11  CFR  102.17. 

(B)  A  person  who  is  prohibited  from 
acting  as  a  conduit  pursuant  to 
paragraph  (b)(2)(ii)  of  this  section  shall 
return  the  earmarked  contribution  to  tiie 
contributor. 

(c)  Reporting  of  earmarked 
contributiona-^l]  R^Mrts  by  conduits 
and  intermediaries,  (i)  The  intermediary 
or  conduit  of  the  earmarked  contribution 
shall  report  the  ori^nal  sonroe  and  tiie 
recipient  candidate  or  autiiorized 
committee  to  the  Cmmnission.  the  Qerk 
of  tiie  House  of  Representatives,  or  the 
Secretary  of  the  Sraate,  as  appropriate 
(see  11  CFR  part  106),  and  to  tiie 
recipient  candidate  or  autiiorized 
committee. 

(ii)  The  report  to  the  Commission. 
Cleik  or  Secretary  shall  be  included  hi 
the  conduit's  or  intermediary's  report  for 
the  reporting  period  in  v^cb  the 
earmarked  contribution  was  received, 
or,  if  the  conduit  or  intermediary  is  not 
required  to  report  under  11  CFR  part  104, 
by  letter  to  the  Commission  within  thirty 
days  after  forwarding  the  earmarked 
contribution. 

(iii)  The  report  to  the  recipient 
candidate  or  authorized  committee  shall 
be  made  when  the  earmarked 
contribution  is  forwarded  to  the 
recipient  candidate  or  authorized 
committee  punuant  to  11  CFR  1024. 

(iv)  The  report  by  the  conduit  or 
intermediary  shall  contahi  the  following 
information: 

(A)  The  name  and  mailing  address  of 
each  contributor  and.  for  each 
earmarked  contribution  in  excess  of 
t200b  the  contributor's  occupation  and 
the  name  of  his  or  her  enq)loyer; 

(B)  The  amoimt  of  each  eaimarked 
oonti^tioa.  ilw  date  received  by  tte  . 


conduit,  and  the  inteaded  redpisnt  aa  ^ 
designated  by  dm  oootributor,  sad    '^ 

(C)  The  date  eadi  earmaikod 
contribution  was  forwarded  to  ttM 
redpieat  candidate  or  authorized 
committee  and  wfaetiier  die  earmarked 
contributio&  was  forwarded  in  caib  or 
by  die  contributor's  cfaedc  or  by  tihe 
conduit's  dieck. 

(v)  For  each  earmariced  contribution 
passed  through  tiie  conduit's  or 
intermediary's  account,  the  infbimaik» 
specified  in  paragraidi  (c)(l)(iv]  (A) 
tiirough  (C)  of  tills  section  shall  be 
itemizied  on  the  appnqniate  sdiedules  of 
receipte  and  disbursemente  attadied  to 
the  conduit's  or  intermediary's  report  or 
shall  be  disclosed  by  letter,  as 
appropriate.  For  eadi  earmarked 
contribution  forwarded  in  the  fonn  of 
the  contributor's  check  or  other  written 
instrument,  the  information  specified  in 
paragraph  (c)(l)(iv)  (A)  tiirou^  (C)  of 
this  section  shall  be  disclosed  as  a 
memo  entry  on  the  appropriate 
schedules  of  receipte  and  disbursemente 
attached  to  the  conduit's  or 
intermediary's  report  or  shall  be 
disclosed  by  letter,  as  appnq>riate. 

(2)  Repmia  by  recipient  candidates 
and  authorized  oommittaee.  (i)  The 
recipient  candidate  or  authorized 
committee  shall  report  each  conduit  or 
intermediary  who  forwards  one  or  more 
earmarked  contributions  which  in  the 
aggregate  exceed  $200  in  any  calendar 
year. 

(ii)  The  report  by  die  recipient 
candidate  or  authorized  cononittee  shall 
contein  die  following  information: 

(A)  The  identification  of  tiie  conduit 
or  intermediary,  as  defined  in  11  CFR 
10ai2: 

(B)  The  total  amount  of  earmarked 
contributions  received  from  the  coiuluit 
or  intermediary  and  the  date  of  receipt 
and 

(C)  lie  taiformation  required  under  11 
CFR  1044(a)  (3)  and  (4)  for  each 
earmarked  contribution  which  in  tiie 
aggregate  exceeds  $200  in  any  calendar 
year. 

(iii)  The  information  specified  in 
paragrai^  (cHZHU)  (A)  timnigh  (C)  of 
this  section  shsill  be  itemized  on 
Schedule  A  attadied  to  the  report  for 
the  reporting  period  in  whidi  the 
earnuuked  contribution  is  .received. 

(d)  Direction  w  control.  (1)  A 
cmiduit's  or  intermediary's  contribution 
limite  are  not  affocted  by  the  forwarding 
of  an  earmarked  contribution  except 
where  the  conduit  or  intermediary 
exerdses  ai^  direction  or  oootrol  over 
tiie  choice  of  the  recipient  candidate. 

(2)  If  a  conduit  or  intermediary 
exerdsea  aiqr  direction  or  control  over 
the  dnioe  of  tte  recipient  candidata.  dka 


I 
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eanMifcad  oonWbotion  thatt  be 
confdmd  ■  CDBtrflmffon  by  bodk  Ibc 
origiiial  emtrfbator  aad  (be  coiidril«t 
intermedtey.  If  fhc  coadnit  or 
intennedbny  cxadifls  any  dbecOon  or 
coatrol  of«r  tba  cboice  of  tbe  redlpiaif 
caadfda«B,  dW  raport  flfod  I7  At 
conduit  or  iBteniadtary  and  (ba  repoct 
filed  by  tb«  ndpfent  candfalale  OK 
authofizad  committee  shoO  indlcala  tbat 
the  eaf  marked  oontrfbntibB  ii  made  by 
both  tbe  oflBbMl  oonMbotor  and  Ae 
conhrfC  or  fntemedhry,  and  (baf  dM 
entire  ameoat  of  die  ecmtribetloB  fa 
altribnted  to  each. 

11.  SectioB  ima  fa  aaandad  by 
nvfaiDg  paiagnpb  M(^  to  lead  aa 
fbOowr 


fliej  AeaMMMeMriMMve^paa 


ituj 


fdl  •  •  • 

(2}  No  foad^  fDodi,  or  aervloea, 
including  foant  and  loan  guarantees, 
may  be  trmafmed  between  or  aaed  by 
die  eeparate  canyaiyw,  except  aa 
provided  in  11 CPR  UOSCcKQ. 


PART  ff4-e0fV0rMTE  AND  UBOR 
ORQANBATIOII  ACTIVITY 

tlM 

AiAulf.  f  UJuC  iSlffljfIBi,  4J1M0L  433L 

13.  Section  114.5  is  aBHodad  t^ 
raviaing  paiapapli  UKl)  to  read  as 
followt: 


(1)  A  corporation  er  a  sepaaate 
sa0»ialed  fand  establfabed  by  a 
corpstatioB  fa  proUbUad  finaa  aolicith^ 
coBtiibHliflaa  to  snck  faaida  boat  uy 
penoa  ethai  than  its  atodibflidaia  and 
their  fiuaOiM  and  Ma  exacative  OK 
administrative  pefsaBBel  and  thek 
familiea.  A  coKporatiDB  nuv  aoticit  the 
executive  oi  ateinistrativa  paxsoBMi  of 
its  nbaidiaries,  bKaacbaa,  diviakMM.  MMk 
affiliates  and  thek  {amikee.  For 
purpooae  of  thfa  aectioa,  the  fEKtoia  set 
forth  at  11 CFR  100:5(g)(4)  shaU  be  need 
to  detanniaa  wfaath«  aa  oiganiaaAioB  fa 
an  aSBBate  of  a  coKperatio^ 


14^SoelioBll4Aia 
revfaiafpaiafnpkdXl) 
text  to  read  as  follows: 


SSliftli 

at  tUIU(|K«)ahattbetiBadt» 
detenaiaa  aritfthar  an  eati^  fa  a 
regiraal.  sun*  ar  loc^  afBfiata  of  a 
federatiea  af  tnda  1 


PART 


15.  The  authority  GiUloa  foK  part  KM 
continues  to  road  as  foUDwai 

Audioritr  26  U.S.C  QBMaKi  MBIN. 

16.  Seutiuu  909tA  is  amended  by 
revising  paragraph  (d)  to  read  as 
foMowa: 

SM344   UaeofcoMrMMtenaantf 


ff1t4J  IVadi 


(d)  Z>BBi!^  to  otAer  ooa^pe^PX^  U  * 
candidate  baa  elacted  to  recahra 
matrhing  faada  aad  fa  ibmytanaoaB<y 
aeddngnnmfnationeKalectiaBto 
another  Federal  office,  no  tranafaref 


(1)  A  fedaratioB  of  trade  aaoodatfaM 


allied  line  of  conmiefce.  Such  a 
federation  may,  subset  to  the  foUowlag 
HmHatiaaa.  solktt  tha  membeae  of  die 
fadaaatfaa'a  legiena^  State  OK  loc^ 
afBialM  OK  BieadMis,  provkfad  dMt  aB 
of  the  potttkal  coaaattlaea  estaUfahadl 
financed,  maintaiBad  ok  ooatroMad  by 
tha  fedasatieB  aad  its  regiflnal.  States  or 
local  affittatas  or  aMttbers  aia 
coaaidaKad  eae  poMcak  coauaittee  lor 
the  puipoaea  of  the  Ibaitatioas  la 


campaign  ""■•"'"in at  1 
committees  nuif  be  mads.  See  2  UAC 
4tta(a)(SMQ  aad  11 CFE  llM^m  Md 
110.8(d).  At 
to  be  I 

ttoi 
Fedesat  eCBca  ii  be  er  aha  fa  I 
nomjaatfaaaei 
office  under  11  CFR  llOSi^i^ 

Dated:  Aawim 


Thursday 
August  17,  1989 


Chatmaa,ndBmIElBetkmQmaniuioiL 
IFR  Dbg.  89-t83l7  FBed  »-«-8ft  ft«  a^ 
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DEPARTMENT  OF  TRANSPORTATION 


14  CFR  Parti  28, 121  and  129 
[oooiMi  No.  mai,  noiim  now  ta-io] 

RMt1S0-ACt2 

LandbiQ  Qaar  Aural  WaniinQ 


r:  Federal  Aviation 

Administration  (FAA).  DOT. 

Mnow  Notice  of  proposed  rulemaking 
(NPRM). 


r:  This  notice  proposes  to 
amend  the  airworthiness  standards  for 
transport  category  airplane  landing  gear 
aural  warning  systems  and  the  operating 
roles  for  using  transport  category 
airplanes  to  update  the  present 
requirements.  This  proposal  is  prompted 
by  reports  of  nuisance  or  inappropriate 
aural  warnings  which  have  occurred  in 
mod«n  transport  airplanes  whidi 
adhere  strictly  to  the  present 
regulations.  It  is  intended  to  align  the 
regulations  with  existing  design 
practices  thereby  removing  the 
regulatory  burden  associated  with 
m^dng  an  equivalent  level  of  safety 
finding  or  exemption,  for  those  systems 
that  do  not  meet  the  existing 
requirements.  This  proposal  will  not 
affect  existing  certificated  airplanes. 

DATn:  Comments  must  be  received  on 
or  before  February  11^  ma 

Aooanaia:  Comments  on  this  proposal 
may  be  mailed  in  triplicate  Ik  FadHal 
Aviation  AdministratiaM,  OBoa  af  the 

[ACC-3M),  800  Inriapenrience  Avavia 
SW.,  Washington,  DC  ZOBK,  at 
dattvand  iB  tiiplkata  tK  Room  nsG^ 
800  Independenca  Avenue  SW., 
Washington,  DC  20891.  ComBents  mast 
beasakadeDackBtliai      .CaniMBta 
Duy  be  inspected  in  Room  815G 
weekdays,  except  Federal  hoBfcya, 
between  8:30  a  jn.  and  SKW  p.m.  In 
addition,  the  FAA  is  maintaining  an 
information  docket  of  comments  in  the 
Office  of  the  Assistant  Chief  Counsel 
(ANM-7),  FAA  Northwest  Mountain 
Region.  17900  Pacific  Highway  South,  C- 
88088,  Seattle.  Washington.  9818& 
Comments  in  the  information  dodcet 
may  be  faispected  in  the  Office  of  die 
Assistant  CUaf  Counsel  weekdays, 
excqit  Federal  hiriidays,  between  7-JO 
.  ajD.  and  4A)  pjn. 


KTION  CONTACTt 
G«ne  Vandemolen.  Fli^t  Test  and 
Systems  ftandi  (ANM-111),  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service.  FAA  17900  Pacific 
Highway  Sooth,  C-«80e6.  Seattle, 


Washington.  98168;  telephone  pH)  431- 
2114. 


Comments  invited 

Interested  persons  are  invited  fo 
participate  in  this  proposed  nJamakiof 
by  submitting  such  written  data,i 
or  arguments  as  they  may  desiia. 
Comments  relating  to  tfie  em 
energy,  or  economic  impact  that  i 
result  from  adopting  Urn  proposal* 
contained  in  this  notict  are  alsoi 
Substantive  comments  should  ba 
accompanied  by  cost  eatimatea. 
Commenters  should  identify  tha 
regulatory  docket  or  notice  number  and 
submit  comments,  in  duplicate,  to  I 
Rules  Docket  address  specified  i 
All  comments  received  on  orbcfate  tha 
closing  date  for  commenta  wfl  ba 
considered  by  the  AdmiaiBtratarbefaaa 
taking  action  on  tliis  piopesed 
rulemaking.  The  proposals  conlatead  ia 
this  notice  may  he  changed  la  Ighi  of 
comments  received.  Al  i  iiiimiiials  ailB 
be  available  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments,  for  examination  by 
interested  persons.  A  report 
SMMMfiahig  each  substantive  public 
contact  with  FAA  personnel  co 
thiandemaUagwill  be  filed  in  Iha 
docket.  Commenters  wishing  tba  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  with  Uiost  comments  a  self- 
addressed,  staaiped  postcard  ob  whidi 
(he  ftiBna^bn  statement  is  made: 
"Commeafa  to  Docket  No.  ZMOV  Tba 
poatcawi  wiU  ba  date/time  stamped  and 
aslanad  to  lie  commoiter. 

ATBflaMlltyafNPRMl 

Any  petsoa  aiay  obtain  a  copy  af  ttis 

NFRM  by  submitting  a  request  to  Aa 
Federal  Aviation  Administration,  Office 
offPablc  Affaira  Atteation:  PuUc 
Infsrmatian  Canler,  APA-430.  MB 
hntepeaJeuce  Avenue  SW., 
WaabiBilBa,DC20S9]i  or  by  calfeai 
(202)  267-3484.  Conununicationamnt 
identify  the  notice  number  of  tbis 
NPRM.  Persons  interested  in  balag 
placed  on  a  mailing  liat  for  fiituia 
rulemaking  documents  should  aha 
request  a  copy  of  Advisory  i 
11-2A  Notice  of  Proposed  Ruleairidng 
Distribution  System,  which  deacribes 
the  application  procedures. 

Background 

Parts  25, 121  and  12S  of  the  Fadsaal 
Aviation  Regulations  ^AR]  aUeontais 
similarly  worded  reqidrementalbr  a 
landing  gear  aural  waning  syalsaiklha 
function  of  this  system  is  to  proetds  Aa 
flightcrew  with  an  auial  alert  if  Iba 
landing  gear  are  not  extended  aid 
locked  at  the  appropriate  time.] 


laading  gear  aural  warning  requirements 
af  parts  25, 121,  and  125  are  similar, 
i  25.729(e)  will  be  used  as  an  example  to 
dascribe  the  nuisance  or  inappropriate 
warnings  that  result  when  the  present 
aspdations  are  applied.  Section 
SJ2S{e],  as  amended  by  Amendment 
3i-42  (43  FR  2302;  laiiuary  16, 1978),         ^ 
slates,  in  pertinent  part,  that: 

IHIaadplanes  must  have  an  aural  warning 
dnfsaiiat  wrill  function  continuously  when 
■■r  or  inora  throttles  are  closed.  If  the 
hailiiii)  gear  is  not  fully  extended  and  locked. 

13)  If  there  is  a  manual  shutoff  for  the  aural 
wniiing  device  pre8crit>ed  in  paragraph  (e)(2] 
af  this  section,  the  warning  sjwtem  must  t>e 
designed  so  that  when  die  warning  has  been 
aaspaaiMl  after  one  or  more  tirottles  an 
lSDaa4  sabsequent  retardation  of  any  tlirottle 
la  or  beyond  the  position  for  a  nonnal 
lading  approach  will  activate  the  aural 
warning. 

H)  Landplanes  must  have  an  aural  warning 
dsvice  that  will  function  contfaiuously,  when 
Ae  wing  flaps  are  extended  beyond  the 
maximum  approach  position  determined 
ader  S  25.B7(e),  If  the  gear  is  not  fully 
SBtfended  and  locked.  There  may  not  be  a 
manual  shutoff  for  this  wamiag  device.  The 
lap  position  sensing  unit  may  l>e  installed  at 
ay  suitable  location.  The  system  for  this 
device  may  use  any  part  of  the  system 
including  the  aural  warning  device)  for  the 
dndce  required  in  paragraph  (e)(2)  of  this 
aaction; 

These  regulations  are  vtry  specific  as 
to  when  the  aural  warning  system 
should  function.  They  are  oased  on 
apaaatfan  of  early  transport  airplanes 
iningiaciprocating  engineB.  Operation 
of  modem  jet  transports  in  some 
situations  causes  the  systsm  to  be 
activated  when  it  should  remain  silent, 
Aereby  causing  a  nuisance  warning.  In 
arder  to  preclude  nuisanca  aural 
warnings,  modem  transpcrt  airplane 
■aral  warning  system  designs  have  used 
bdiibits  during  some  phases  of  flight 
Consequently,  an  equivalent  level  of 
safety  finding,  or  exemptian  from  the 
operating  rules,  was  required  because 
Aese  systems  do  not  comply  with  the 
asgulations  as  they  now  exist  This 
process  is  time-consuming  and  may 
result  in  type  certification  program 
driaasL  Complying  fuUy  with  tibe  existing 
Mpdatfans  results  in  the  fiollowing 
dsadvantages: 

a.  The  regulation  requires  an  aural 
warning  sound  whenever  the  throttles 
are  closed  and  the  landing  gear  is  not 
billy  extended  and  locked  Since  this 
alien  occurs  at  the  start  of  descent  at  an 
abitude  which  is  inappropriate  for  gear 
aaten^n,  the  warning  sotmd  is 

Bly  cancelled  by  Ae  crew.  This 
ited  alert  and  ttia  subsequent 
r  aeHon  causes  flightcrew 
ion. 


f  VaL  SlMa.  MB  /  Thaaaday.  Aagaal  17, 


b.lf 


raiae1bc_ 

and  to  ctasalba  IbmMh  on  liie 
engine.  This  can  result  to  aa 
gear  aural  warning  whidi  is 
inapprapriate  fsr  dw  sHo^ioii  and 
whidi  may  craafte  a  peaufclf  daageroaa 
distraction  to  die  CKw  wken  tb^ 
should  be  oopiai  wilb  aa  angtoe  laihua. 
c  Sectioa  S.72i  laqataas  dK  wanriBg 
to  sound  when  the  fiaps  are  extended  to 
the  approach  aettiqg  if  the  gear  is  not 
fully  extended  aad  lacked.  Thm  dates 
bade  to  the  days  of  piston-en^ed 
airplaHa  mUA  bad  isndiaglap 
settings  different  from  approach  and 
takeoff  flap  saltings  Today  some 
aiiplaaes  base  brndbv  flap  aettlags 
wl^  ane  aJao  oaed  Ir  ^Vioacb  or 
takeoff.  l3aere£Bie.fiDmplyiBB  with  the 
preaeot  nde  raaults  In  a  gear  aural 

raised  after  takeoff  and/ar  wfaea 
approach  fiaps  are  aeleded.  Ia  addition, 
for  some  multiengine  airplanes,  no 
protectloa  fa  posajded  faf  ibe  cxJaUng 


a 

nonstani 
thrust  levels 

DiscusdoD 


to 


Revistag  tbe  enattog 
state  the  obji 

the  requiremoBts  wauld  beaet  wsoold 
aUow  nanuiactaMrs  tbe  ladtode  to  aae 
their  ingenuity  in  deal^iag  syatgnw  aa 
that  nuisance  and  inappropriate  aural 
waRnngs  are  iiiniiHiized.  iiie  proposed 
revision  woidd  delete  present  f  2S.7nfe) 
(2)  through  [4^  and  snbaiitMte  a  new 
§  25.729(e)(2).  which  is  discussed  below. 
The  lead-in  to  1 25.729(e)(2]  would  refer 
to  "Ain'lunes.*'  Hie  reference  to 
lan^lanes  would  be  ddeted  because  it 
has  been  determined  diat  the  rale 
should  apply  equally  to  seaplanes  and 
amphibians  wtlh  retractable  gear. 
E^dsting  seaplanes  and  anqihibians 
would  not  be  reqidred  to  meet  tlds  new 
rule  because  their  certification  basis  has 
already  veen  estauusneu.  tfowever,  flm 
operating  rules  in  parts  121  and  125  dmt 
require  landing  gear  aural  waraSngsda 
notmidaea  ~ 
land] 

this  proposal  would  have 
seaplanes  with  retractable  gear  or  floats 
that  are  intended  to  be  operated  in 
accordance  with  these  rules.  Seaplanes 
widi  retractable  landing  gear  or  floats 
certificated  under  the  proposed  new  rule 
that  are  not  designed  to  be  able  to  meet 
these  operating  rules  would  be  impacted 
by  this  proposed  rule  change.  However, 
the  FAA  ia  unaware  of  any  existing 
seaplanes  that  would  fall  in  diis 


categ(»yorofaa|r] 
certificate! 

flightcrew  that  functions  coi 
or  is  periodically  repeated ' 
requirement  that  the  aural  warning 
function  continuously  may  be  uaddy 
distradtog  and  dlsn^iliso  to  die 
flightcrew.  The  proposed  nde  woidd 
give  the  option  of  ushig  a  perloAcally 
repuattd  ooial  ilaiidng  o4teh  ■aybie 


less  disruptive,  and  mora  effective,  I 
the  human  factora  penpeedva. 

There  would  be  a  requirement  that  tbe 
aural  warxdqg  be  provided  in  sufficient 
time  to  allow  for  a  go-around  or  gear 
extension  and  a  tosiiitog.  Undsr  im 
existing  nila.  there  is  ao  meaBS  to  iaUbit 
the  aural  wanvhw.  Dae  to  tbe  Sact  tbat 
the  thraltlas  aad/ar  flaps  ars  ki  landbv 
positioaa  lor^boiore  the  toudalow^ 
there  is  inherent  assurance  that  the 
aural  wamiag  wfl  be  paatUsd  la 
suffident  time  to  oDaw  ior  a  fo-asaoHd 
or  gear  extensioa  asrf  londhig.  WMi  a 
means  to  bihibit  the  ammiqg,  as 
proposed.  (Ids  inherent  assurance  woidd 
no  longer  be  provided  if  the  aural 
wamiag  won  aat  leoottvetod  to 
sunideBt  fime.  ine  leuuuemafll  tt 
intended  to  maintain  the  same 
operational  safety  maigins  that  are 
proviaea  by  the  preoesK  segotanoiiL 

lue  system  vsed  to  generate  uris 
warning  arast  be  designed  to  eliminate 
false  or  inappropriate  alerts.  The 
proposed  parfhnnaanp  stenriaid  is 
necessary  to  encourage  innovative  uses 
of  stete-of-the-art  systems  and  i 
to  sohra  the  paoblea  of  nuisano  i 

it  muot  bo  ahowB  that  M  fa  j 
that  {slknas  of  ayatoaw  asad  to  i^dbil 
the  gear  aural  waiaiag  wil  peevBOt  iw 

requireatentfanaoessBiytopwrtdaaa 
equleaieat  level  of  Boiety  to  tba  OKtoUag 
rule  for  a  oanfin  system  with  aHoy 
interbMics  and  iabibtts. 

Tbe  aaral  woaiag  abad  oot  bovB  « 
mooaal  sbotoE  fTeaigBiag  aural  wanbig 
sysfaBS  to  elitoiaBte  foreseeofafa 
nuisance  aiiobip  riissiiiBlf,s  Ibe  oood 
for  a  maaoaisbBluff 

SectioM  VKLUBM  «d  125.187(0) 
would  be  amended  by  adding  the 
following  phrase  at  the  beginning  of  the 
respective  paragraphs:  "Except  for 
airplanes  that  comply  with  the 
requirements  of  S  25.729  of  this  chapter 
on  or  after  [ina«l  effective  date  of  this 
amendment],"  Iliis  amendment  would 
recognize  new  airplanes  meeting  the 
new  airworthineas  requirements  after 
the  effective  date  of  this  amendment 
v^ile  retaining  tbe  preeent 
alrwOTthiness  and  operating 


oertifieatodi 

rules,  that  are  not  biteade^  to  ba 

operated  to  aeeetdawBO  wMi  porta  m 

and  US.  ibe  prapaeed  revfatoBs  to  part 
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[  ere  not  tataBaea  to^tie 
op^atod  wider  parts  12i  eelZS,  to  be 
equipped  wlfli  anBol  leiMBiig  gesr 
waiBBgB.  nowavcr,  Ine  r  An  fa  Wn 
aware  ox  any  aesi  eeeptafloa  or  01  any 
plans  for  dsnlupaaintaf  aacb 
seoptaBes.  noposed  f )  U12Ba(a]  ana 
12&197(b1  state  tost  wfdi  dw  exoepdoB 

J^V  l^^^^k^M^^^^  ^^M^^^^M^^^  ^^^^^^^MH^^^  4^^^ 

01  wnpon  uatBgwy  amiamwa  mai 
comply  wifh  me  TCqasemsEAs  cc 
1 25.729  cB  or  alter  Ibe  eRectlve  date  sf 
this  auieadment  eadi  tionsport 
categoiy  riijflane  must  nave  a  landiqg 
gear  anrsl  wenifaig  devloe  that  functtoaa 
continuously  under  the  conditions  fliat 
are  spedfied  in  those  secdonB.Hils 
language  would  aBow  operators  of 
airplanes  type  certificated  before  this 
amendment  the  opttOB  to  easnply  odlb 
the  new  airworthineas  requtremonfa  oa, 
alternatively  to  remain  in  nmnpBanne 
with  the  present  airwDidiiness 
reqairements.  Coosequendy.  das 
amendsaent  avoids  baposiagaew 
requirements  and  potoitid  aaapiiaace 
costs  on  existiiv  certificated  aiijiaoasi 
The  pnvosed  amsadatoBt  raUavas  a 
bonlao  OB  tbe  aiiaafi  1 
industiy  bacauae  tha  aafatiag 
rrgulttiiTnif  1^  -"*  «~^«M«~tn*«  < 
technology  and  iadaaizy  deaign 
practices  currently  employed  in  aircraft 
manufactiue.  The  revised  rule  wuidd 
save 


itbeFAAi 

type  GStdficattoB.  Tbfa  proosas  fa  I 

ceidfiealMB  pragraas  dsiifa.  1W  FAA  fa 
totoble  to  aconretely  qosadfy  difa 
saving. 

In 
mahe I        _ 
present  industry  practice  with  no  change 
in  operational  safety.  They  also  would 
enable  aircraft  manufacturers  to  comply 
with  8  25.729  without  asking  the  FAA 
for  an  equivalent  level  of  safety  finding, 
therefore  affording  manufacturers  and 
the  FAA  some  amount  of  administrative 
savings. 

The  int>posal8  wdl  have  no  impact  on 
trade  both  for  U.S.  firms  doing  business 


I 
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in  foraign  countries  andfm  foreign  flnns 
doing  busineM  in  die  United  States.  No 
compliance  cost  or  potential  savings  will 
affect  the  sale  of  foreign  transport 
category  airplanes  in  die  United  States 
or  the  sale  of  such  U.S.  airplanes  in 
foreign  countries.  Since  the  certification 
rules  are  applicable  bodi  to  foreign  and 
to  domestic  manufacturers  which  sell  in 
die  U.S.,  there  will  be  no  competitive 
advantage  to  either. 

While  the  proposals  in  this  notice 
would  direcdy  affect  those  transport 
category  airplane  manufacturers  who 
certify  dieir  airplanes  under  Part  25, 
Order  21(X).14A  states  a  size  threshold  of 
75  employees  as  a  standard  for  small 
manufacturers  of  aircraft.  (See  FAA 
Order  21(».14A.  "Regulatory  Flexibility 
Criteria  and  Guidance."  dated 
September  16, 1986.)  According  to 
current  FAA  data,  there  are  no  transport 
category  airplane  manufacturers  who 
meet  that  criteria.  Therefore,  there  is  not 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposals  in  Uiis  notice  also 
would  affect  small  air  carriers  which  are 
regulated  under  part  121  and  part  125. 
However,  since  no  compliance  cost  is 
imposed  on  carriers,  there  is  not  a 
simiificant  economic  impact  on  a 
substantial  number  of  ssiall  entities. 

Federalism  ImpUcatioiis 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  die 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determhied  diat  tills  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conclusion! 

For  the  reasons  given  earlier  in  the 
preamble,  die  FAA  has  determined  diat 
this  document  involves  proposals  which 
are  not  considered  to  be  si^ficant  as 
defined  in  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979}.  and  are  not 
major  as  defined  in  Executive  Order 
12291.  In  addition,  it  is  certified  under 
die  criteria  of  die  Regulatory  Flexibility 


Act  that  these  regulations,  at 
promulgation,  would  not  have  a 
significant  economic  impact  positive  or 
negative,  on  a  substantial  number  of 
small  entities. 

List  of  Subjects 

14CFRPart2S 

Aircraft  Aviation  safety,  Safety. 

14  CFR  Part  121       I 

Aircraft  Airplanes,  Airworthiness, 
Pilots. 

14  CFR  Part  125 

Aviation  safety.  Safety,  Air  carriers. 
Aircraft  pilots.  Airplanes,  Pilots. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  parts  25, 121  and  125  of  the 
Federal  Aviation  Regulations  (FAR),  14 
CFR  parts  25. 121  ami  125,  as  follows: 

PART  25-AiRWOflrrHINESS 
STANDARDS:  TRANSPORT 
CATEQORY  AIRPLANES 

1.  The  audiority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  40  U.S.C  1344, 1354(a),  1355. 
1421, 1423. 1424, 1425, 1428, 1429, 1430;  49 
U.S.C.  106(g}  (Revised  Pub  L  97-449.  January 
12,1983). 

2.  By  amending  §  t5  J29,  by  removing 
paragraphs  (e)(3)  and  (e)(4),  and  by 
revising  para^aph  (e)(2)  to  read  as 
follows: 

825.729    Retracting aiectianlain. 

•        •        •        •     I  • 

(e)  •  •  •  ' 

(2)  Airplanes  must  be  equipped  with  a 
landing  gear  aural  warning  system  that 
provides  the  flightcrew  a  gear-not-down 
aural  warning  that  functions 
continuously,  or  is  periodically  repeated, 
in  sufficient  time  to  allow  for  a  go- 
around  or  gear  extension  and  a  landing. 
The  system  used  to  generate  this 
warning  must  be  designed  to  eliminate 
false  or  inappropriate  alerts.  It  must  be 
shown  that  it  is  improbable  that  faUures 
of  systems  used  to  inhibit  the  gear  aural 
warning  will  prevent  the  warning 
system  from  operating.  The  aural 
warning  shall  not  have  a  manual 
shutoff. 


PART  121-CERTIFICATION  AND 
OPERATIONS:  DOMESnC  FLAQ,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

3.  The  authority  citation  for  part  121 
continues  to  read  as  folbws: 

Authority:  49  U.S.C  1354(a),  1355, 1366, 
1357, 1401, 1421-143a  1472, 1485,  and  1502;  49 
U.S.C  106(g)  (Revised.  Pufai  L  97-449,  January 
12, 1983). 

4.  By  amending  9  121.289  by  revising 
paragraph  (a)  to  read  as  follows: 

S121.289    Landing  QMv:  Aural  warning 


(a)  Except  for  airplanes  that  comply 
with  the  requirements  of  §  25.729  of  this 
chapter  on  or  after  [insert  effective  date 
of  this  amendment],  each  large  airplane 
must  have  a  landinjg  gear  aural  warning 
device  that  functions  continuously  under 
the  following  conditions: 


PART  125— CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  audiority  citation  for  Part  125 
continues  to  read  as  follows: 

Audiority:  49  U.S.a  135i  1421  tlmiugh 
143a  and  1502;  49  U.S.C.  106(8)  (Revised,  Pub. 
L,  97-449,  January  12, 19831. 

6.  By  amending  §  125  J87  by  revising 
paragraph  (a)  to  read  as  follows: 

S  125.187   Landing  gaan  Aural  warning 


(a)  Except  for  airplanes  that  comply 
with  the  requirements  of  S  25.729  of  this 
chapter  on  or  after  [insert  effective  date 
of  this  amendment],  eadi  airplane  must 
have  a  landing  gear  aural  warning 
device  that  functions  continuously  under 
the  following  conditions: 
*        •        •        •        • 

Issued  in  Washington,  DC,  on  August  9, 
1989. 

M.CB«aid. 

Director,  Aircraft  Certification  Service. 
|FR  Doc.  89-19285  Filed  8-16r89;  8:45  am] 
BUMQ  COOC  4S10-1MI 
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5^ 32101,  33245,  33247 

33717 

81 31860,  31971.  31972 

85 32598 

180..- 31971,  31972,  33044, 

33718 

185 „. 31836 

186 31832-31836 
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.33227 
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Ch.  VII 33735 

U8T  OF  PUBLIC  LAWS 

Lut  Lbt  Ai^urt  It,  1988 

This  is  s  continuing  list  of 
public  bills  front  tho  cunBnt 
ssssion  of  Congress  which 
hBV0  bsoonw  F6d6ral  lews.  It 
ntsy  bo  ussd  In  conjunction 
with  "PL US"  (Public  Laws 
Update  Service)  on  523-6641. 
The  text  of  laws  is  not 

r^i^ll.ihii.1    la.    till.    Fm  ila  ■■! 

puDHsnea  m  ine  reoerai 
Regletef  txjt  may  lie  ordered 
In  IndMduel  pamphlet  form 
(referred  to  as  "slip  laws") 
iTOm  me  oupenmenoefn  or 
Documents,  U.S.  Government 

n  111  II  i'  II   I.     ^^ti  m  ■       .*'         ■    ' 

rnming  kjwuh,  wasmngion, 
DC  20402  (phone  202-275- 
3030). 

HR.  2799/Pub.  L  101-81 

To  amend  the  Agricultural  Act 
of  1949  for  the  1990  crape  to 
aNow  the  planting  of 
alternative  crope  on  permitted 
acreage  and  to  amend  the 
provworis  regarong  me 
designation  of  farm  acreege 


established  for  oats.  (Aug  14, 
1969;  103  StaL  563;  1  page) 
Price:  $1.00 

HJl  2467/Pub.  L.  101-82 

Disaster  Assistanoe  Act  of 
1989.  (Aug.  14,  1989;  103 
Stat  564;  25  pages)    Price: 
f1.00 

KJ.  Ree.  221/Pub.  U  101-83 
To  designate  the  week 
tMghining  OupldJiibui  1.  1969, 
as  "World  WW  If 
Romomtwance  Week."  (Aug. 
14,  1969;  103  StaL  589;  1 
page)    Price:  $1.00 
8J.  Rea.  S6/Pub.  L  101-84 

To  designate  the  week  of 
October  1,  1989,  through 
October  7,  1969,  as 
IHriees  Awarenes 
(Aug.  14.  1969;  103  StaL  590; 
2  pmes)    Price:  $1.00 

8J.  Ree.  67/Piill.  L  101-68 

To  oornmemorale  the  twerMy> 
Wlh  anniverMry  c(  the 


WUemsaa  Ad  of  1964  wMoU 


Syelsm.  (Aug.  14. 1969;  108 
StaL  592;  1  page)    Price: 
$1.00 


The  authentic  text  behind  the  news  .  .  .' 

The  Weekly 
Compilation  of 

Presidential 
Documents 

Administration  of 
George  Bush 


TYtis  unique  service  provides  up-t(Hlate 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  put)lic 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


WmUx  ConpiktMi  rf 

Presidential 

Documents 

® 

MairflT.  JUHTT  »,  IM* 

VoluK  1ft— NMtar  4 

■ 

The  Weeldy  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  weel<. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues.  j   . 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checiclist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  off  Documents  Subscriptions  Order  Form 


(Mm  Ppoghmo  Codic 

*6466 


Charge  your  order. 
Its  easy! 


MSiSU 


Oianie  onten  may  be  WiplMMd  10  die  GPO  ORKr 
desk  «  (202)  783-323*  Imn  8:00  a «.  M 400 p m 
eastern  ime.  Monday-Friday  (excepi  NoWays) 


I — I   X  J!i3  J  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


D  $55.00  Regular  Mail 

I 


D  $96.00  First  Class 

1.  The  total  cost  of  my  order  is  $ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 

2. 


(Company  or  personal  name) 


(Additionai  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


3.  Please  choose  method  of  payment: 

LJ  Check  payable  to  the  Superintendent  of 
Documents  

L]  GPO  Deposit  Account    DI 

[J  VISA  or  MasterCard  Account 

n 


i-n 


L 


_L 


(Daytime  phone  indudina  area  code) 


(Credit  card  expiration  date) 


Tlumk  you  for  your  orderl 


(Signature  (Rm.  i-9P-«e) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office.  Washington,  D.C.  20402-93^1 
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Federal  agencies.  These  include  Presidential  proclamations  and 
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FOR: 

WHO: 
WHATi 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uae*  the  Federal  Register  and  Code  of 
Federal  Regulationt. 

The  Office  of  the  Federal  Regitter. 

Frae  public  briefingt  (approximately  3  hours)  to  present 

1.  The  regulatory  process,  with  ■  focus  on  the  Federal 
Regiiter  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  eids  of  the  FR/CFR 
system. 

To  provide  the  public  with  access  to  information 
necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  Then  will  be  no  discussion  of 
specific  agency  regulations. 


ATLANTA,  GA 

WHEN:  September  20;  at  9:00  a.m. 

WHERE:  Room  808.  74  Spring  Street,  SW. 

Richard  B.  Russell  Federal  Building 

Atlanta,  GA 
RESERVATIONS:  Call  the  Federal  Information  Center 

404-331-6895 

WASHINGTON.  DC 

WHEN:  September  25;  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register 

First  Floor  Conference  Room 
1100  L  Street  NW..  WBshiogton,  DC 

RESERVATIONS:  202-523-5240 
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Agricultural  Marketing  Service 

See  also  Packers  and  Stockyards  Administrartion 

RULES 

Lemons  grown  in  California  and  Arizona,  34134 
Raisins  produced  from  grapes  grown  in  California.  34134 

PROPOSED  RtJI.ES 

Leinoin  grown  in  Canrornia  and  Ariztnta.  34183 
Potatoes  (Irish)  grown  in— 
Washington.  34184 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and  Plant 
Health  Inspection  Service;  Forest  Senrice;  Packers  and 
Stockyards  Administration;  Rural  Electii&catfoii 
Administration 


muEZ 

Plant-related  quarantine,  foreign: 
Port£  of  entry — 
Houston.  TX,  94133 

Army  Department 

NOTICES 

Meetings: 
ROTC  Affairs  Advisory  Panel  34214 

Arts  and  HumaniDee,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  and  Other  Severely  Handlca|>ped,  Committee  for 

PurdweeFrom 
See  Committee  for  TNifchaae  From  die  Blind  and  Other 

Severely  Hamficapped 

Centers  for  DIeeeee  Control 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Resident  research  assodatediip  prograiB,  S42M 


See  also  International  Trade  Administration;  Natione! 

Oceanic  and  Atmoapheiic  AdndnistFatiaii;  Patent  and 

Trademark  Office 
NOTICES 

Agency  information  collection  acttvitiss  under  OMB  review. 

34204 
National  Trade  Data  Baak:  ODmUius  naide  and 

Competitiveness  Act:  lauiwirnleHnn.  34204 


Committee  for  Pinckaae  Fi 
Severely  Handicapped 

NOTICES 

ftocurGBiuil  list.  1980: 
Additions  and  deletions.  34212.  342U 
(2  rinriaarTits} 


Committee  for  the  Implementation  of  Textile  A{ 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Ronania.  M212 


Customs  Servtoe 
PROPOSED  Rtnxs 
Merchandise,  special  classes: 
SwitcanMaae  KBires;  dennition.  34186 

Defense  Department 

See  also  Army  Department;  Navy  Department 
NOTICES 
Meetings: 
Scientific  Advisory  Group,  34213 

Education  Department 

RULES 

Vocational  and  adult  edncation: 
State-administered  adult  education  programs  and 
Secretary's  discretionaiy  programs  of  adult 
education.  34408 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  workplace  literacy  program.  34412 
Strengthening  institutions  and  endowment  challenge 
programs.  34214 
Meetings: 
National  Asseesment  Govemiztg  Board.  34215 


Employment  and 

NOTICES 

Adjustment  assistance: 

Avtex  Fibers.  Inc..  et  al.  34262 

Ocean  Drilling  ft  Exploration  Co.  et  al,  34263 

Range  Drilling  Co.  et  al..  34263 

Energy  Department 

See  also  Federri  Energy  Regulatory  Commission 

NOTICES 

Grant  and  cooperative  agreement  awardr. 

Valentin.  Ingo,  34216 
Natural  gas  exportation  and  iinyortatinn: 

Equitable  Resources  Marketing  Co..  34216 

Norbflc  Intemattonal  Corp..  34217 

Environmental  Protection  Agency 

RULES 

Hazardous  waste: 
Identification  and  listing — 
Exclusions.  34175 
Water  pollutian  control 
Ocean  ><"nijMnfl;  gite  designatiaos — 
Gulf  of  Mexico  near  Houma  Navigation  Canal,  LA, 
34172 
Underground  injection  control  program— 
Water4«iii8  MBxSmat  necfaaaioBl  iategrity  teat  far 
ffl  sak  aokliaD  niniag  iniectaon  wdls,  34188 
PROPOSED  RULES 
Water  pollution  control: 
Ocean  diuiping;  site 
Golf  of  Mexico  aaar  Barataria  Bay  Waterway.  LA. 

34191 

NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  34230 


IV 
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Weekly  receipts.  34284  "  ''' 

Meetings: 

National  Drinking  Water  Advisory  Council;  correction, 
34282 
Superfimd  program: 
De  minimis  landowner  settlements;  prospective  purchaser 
settlements:  guidance  availability,  34235 
Toxic  and  hazardous  substances  control: 
Premanufacture  exemption  applications,  34231 
Premanufacture  notices;  monthly  status  reports,  34402 
Premanufacture  notices  receipts,  34231,  34234 
(2  documents] 

Executive  Office  of  the  Preeident 

See  Management  and  Budget  Office;  Presidential 
Documents 

Federal  Aviation  Adminlctration 

RULES 

Air  traffic  operating  and  flight  rules: 

Revision,  34284 
niOKMED  RULES 

Air  carrier  certification  and  operations: 

Airborne  low-altitude  windshear  equipment  requireinents, 
34394 
Airworthiness  directives: 

Sikorsky,  34185 
NOTICES 

Airport  noise  compatibility  program: 
Noise  exposure  map- 
Chicago  O'Hare  International  Airport,  IL,  34280 

Fedenri  Communications  Commiseion 

RULES 

Radio  stations;  table  of  assignments: 
Alabama.  34182 

P*defal  Energy  Regulatory  Commission 

NOTICES 

Natural  gas  certificate  filings: 

Transcontinental  Gas  Pipe  Line  Corp.  et  al,  34218 
Preliminary  permits  surrender 

James  River  Hydro  Associates,  34228 
Applications,  hearings,  determinations,  etc.: 

Midwestern  Gas  Transmission  Co.,  34229 

Seagull  Interstate  Corp.,  34229 

Transcontinental  Gas  Pipe  Line  Corp.,  34229 

Federal  Home  Loan  Bank  Board 

RULES 

Competitive  Equality  Banking  Act;  implementation: 
Federal  Savings  and  Loan  Insurance  Corporation,  etc.— 
Assets  classification  system;  conforming  and  technical 
amendments,  34143 
Federal  Savings  and  Loan  Insurance  Corporation: 
Subordinated  debt  securities;  issuance  and  use.  34148 

Federal  Maritime  Commieeion 

RULES 

Maritime  carriers  in  domestic  offshore  commerce: 
Financial  reports  regulations;  reporting  and  recordkeeping 
requirements.  34182 
raOKMED  RULES 

Maritime  carriers  in  foreign  commerce: 
Conditions  unfavorable  to  shipping,  actions  to  adjust  or 
meet — 
Ecuador/United  States  trade,  34194 


Agreements  filed,  etc.;  correction.  34282 
Federal  Reserve  System 

NOTICES 

Applications,  hearings,  determinations,  etc. 
Dentel  Bancorporation;  correction,  34248 
Premier  Bancorp,  Inc.,  et  al.,  34248 

FIsti  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Cheat  Mountain  and  Shenandoah  salamanders,  34464 

Roanoke  logperch,  34468 

PROPOSED  RULES 

Marine  mammals: 
Northern  Sea  otters;  native  exemptions,  34201 

Food  and  Drug  Administration 

PROPOSED  RULES 

Human  drugs: 
Antibiotic  drugs — 
Topical  antimicrobial  products  (OTC);  final  monograph. 
34188 
NOTICES 
Meetings: 
Consumer  information  exchange,  34249 

Forest  Service 

PROPOSED  RULES 

Landownership  adjustments: 
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The  President 


Presidential  Documents 


Pradaraation  MIO  of  August  15, 1989 
Women's  Equality  Day,  1989 


By  the  President  of  the  United  States  of  America 

A  Prodamation 

On  August  26,  1989,  we  will  commemorate  the  69th  anniversary  of  the 
ratification  of  the  19th  Amendment  to  the  Constitution.  The  adoption  of  that 
amendment  secured  for  women  an  equal  voice  in  our  representative  system  by 
guaranteeing  their  right  to  vote.  Its  ratification  in  1920  marked  a  watershed  in 
American  history  by  ensuring  that  women,  equally  with  men.  could  enjoy  fully 
the  rights  and  responsibilities  of  citizenship. 

The  active  role  of  women  during  World  War  I  was  one  important  factor  in 
gathering  the  force  of  public  opinion  behind  the  women's  suffrage  movement 
Women  already  had  the  vote  in  some  States,  but  during  the  war,  as  they 
became  essential  workers  in  many  industries,  women  gained  increasing  voice 
and  stature  throughout  the  country.  Thus,  after  years  of  hard  work  and 
persistent  lobbying  by  women's  rights  groups,  the  Congress  passed  the  19th 
Amendment  in  June  1919.  It  was  finally  ratified  by  the  Tennessee  legislature 
on  August  18, 1920,  and  proclaimed  as  part  of  our  Constitution  on  August  26. 

By  securing  for  women  the  right  to  vote — and  allowing  them  full  participation 
in  the  political  life  of  our  country — the  19th  Amendment  affirmed  the  princi- 
ples upon  which  our  Nation  was  founded.  In  essence,  it  called  us  to  remain 
faithful  to  the  vision  of  our  Founders,  who  had  pledged  their  lives  and  fortimes 
to  defending  the  belief  "that  all  men  are  created  equal,  that  they  are  endowed 
by  their  Creator  with  certain  unalienable  Rights,  that  among  these  are  Life, 
Liberty,  and  the  pursuit  of  Happiness."  The  ratification  of  the  19th  Amend- 
ment was  a  poignant  reminder  that  the  civil  and  political  rights  enshrined  in 
our  Constitution  are  the  birthright  of  all. 

By  recognizing  previously  disenfranchised  members  of  our  society,  the  19th 
Amendment  took  a  place  among  other  great  landmarks  in  American  history, 
such  as  President  Lincoln's  Emancipation  Proclamation  and  the  13th,  14th,  and 
15th  Amendments.  These  legal  milestones,  and  others  that  have  since  fol- 
lowed, such  as  the  1964  Civil  Rights  Act  have  marked  our  Nation's  progress  in 
ensuring  that  all  members  of  our  society  have  the  opportunity  to  reach  their 
full  potential. 

In  recent  years,  women  have  continued  their  remarkable  achievements  in 
virtually  every  field  of  endeavor,  gaining  positions  of  leadership  in  govern- 
ment, education,  business,  medicine,  and  the  arts.  During  our  Nation's  record 
peacetime  economic  expansion  these  past  80  months.  53  percent  of  the 
increase  in  employment  has  been  among  women;  the  wage  gap  has  been 
closing;  and  today,  increasing  numbers  of  women  are  obtaining  undergraduate 
and  professional  degrees. 

On  this  69th  anniversary  of  the  19th  Amendment  it  is  appropriate  that  we 
recognize  the  many  accomplishments  of  women,  as  well  as  their  unique  role  in 
keeping  our  families,  communities,  and  Nation  strong.  But  today  let  us  also 
renew  om  commitment  to  protecting  the  rights  of  all  Americans,  so  that  the 
United  States  might  truly  be  a  land  of  "liberty  and  justice  for  all." 
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NOW,  THEREFORE  I.  GEORGE  BUSH.  President  of  the  United  States  of 
America,  by  virtue  <rf  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  August  26, 1989,  as  Women's  Equality 
Day— a  day  to  commemorate  the  69th  anniversary  of  the  ratification  of  the 
19th  Amendment.  I  call  upon  all  Americans  to  observe  this  day  with  appropri- 
ate programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


PUDoc.  89-19631 
FUed  8-10-88;  2:28  pm] 
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Proclamation  6011  of  August  15, 1969 
National  Drive  for  life  Weekend,  1989 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Although  the  proportion  of  traffic  deaths  related  to  alcohol  has  declined 
during  the  past  few  years,  alcohol-impaired  driving  remains  our  Nation's 
number  one  highway  safety  problem. 

Approximately  one-half  of  all  fatal  motor  vehicle  crashes  in  the  United  States 
continue  to  be  alcohol-related.  Some  80  percent  of  these  crashes  involve  a 
legally  intoxicated  driver  or  pedestrian.  During  1988  alone,  alcohol  played  a 
role  in  more  than  23,000  traffic  deaths.  The  personal  losses  and  suffering  of  the 
thousands  injured  by  drunk  driving  and  of  those  whose  loved  ones  are  killed 
in  alcohol-related  crashes  are  inestimable. 

Drugs  other  than  alcohol  also  pose  a  significant  threat  to  our  highway  safety. 
Studies  show  that  certain  drugs — ^legal  as  well  as  illegal,  and  either  alone  or  in 
combination  with  alcohol— contribute  to  highway  crashes.  All  of  us  should  be 
aware  of  the  safety  risks  of  driving  after  taking  prescribed  medications  or 
over-the-counter  drugs — especially  those  that  have  labels  warning  against 
operating  a  motor  vehicle.  We  should  also  be  mindful  that  combining  drugs 
and  alcohol  increases  those  safety  risks. 

Two  years  ago.  a  coalition  headed  by  Mothers  Against  Drunk  Driving  spon- 
sored the  first  National  Drive  for  Life  Day  and  campaigned  for  all  Americans 
to  pledge  not  to  drink  and  drive  on  that  day.  By  pausing  on  National  Drive  for 
Life  Day  to  demonstrate  their  commitment  to  the  fight  against  drunk  driving, 
Americans  underscored  the  importance  of  keeping  that  pledge  throughout  the 
year.  The  success  of  that  first  day  prompted  calls  for  an  expanded  campaign, 
to  which  the  Congress  responded  in  1988  by  designating  Labor  Day  weekend 
as  National  Drive  for  Life  Weekend.  By  Senate  Joint  Resolution  127,  the 
Congress  has  again  called  for  a  national  campaign  by  designating  the  Labor 
Day  weekend  beginning  September  2, 1989,  as  "National  Drive  for  Life  Week- 
end" and  has  auSiorized  and  requested  the  President  to  issue  a  proclamation 
in  observance  of  this  weekend. 

NOW.  THEREFORE.  I  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  Labor  Day  weekend,  September  2  through  4, 
1989,  as  National  Drive  for  Life  Weekend.  I  ask  all  Americans  to  help  improve 
the  safety  of  our  Nation's  highways  by  pledging  not  to  drink  and  drive  that 
weekend.  I  also  call  upon  the  Governors  of  the  States.  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin  Islands.  Guam,  and  American  Samoa, 
the  Mayor  of  the  District  of  Columbia,  and  the  people  of  the  United  States  to 
observe  that  weekend  with  appropriate  ceremonies  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


(FR  Doc.  89-19632 
Filed  »-ie-e9;  2:29  pm] 
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Proclamation  6012  of  August  15, 1989 
National  Pledge  of  Allegiance  Day,  19Rn 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  September  8, 1892.  the  Pledge  of  Allegiance  to  the  Flag  first  appeared  in 
print.  Today,  nearly  a  centuuy  later,  the  words  penned  by  Francis  Bellamy  in 
observance  of  the  400th  anniversary  of  the  discovery  of  America  are  among 
the  most  widely  recited  verses  of  American  literature. 

The  simple  yet  eloquent  words  of  the  Pledge  of  Allegiance  capture  both  the 
character  of  the  American  people  and  the  principles  upon  which  our  Nation 
was  founded.  They  are  a  fitting  tribute  to  our  Flag. 

The  Flag  is  the  tmique  symbol  of  our  Republic  and  the  freedom  that  we 
cherish.  It  embodies  the  faith  and  unity  of  the  men  and  women  who  have 
carried  forth  this  bold  experiment  in  self-government,  and  it  stands  in  honor  of 
those  who  have  sacrificed  their  lives  to  defend  it  This  proud  emblem,  the 
glorious  banner  of  a  great  and  blessed  Ndtion,  is  worthy  of  our  abiding  respect 
and  loyalty. 

A  diverse  people,  we  Americans  are  imited  by  what  we  believe.  We  believe  in 
God;  we  believe  that  all  men  are  created  equal;  we  belieye  in  freedom;  and  we 
believe  in  equal  opportunity  and  justice  for  all  We  rededicate  ourselves  to 
these  eternal  truths  every  time  we  pledge  allegiance  to  the  Flag  of  the  United 
States. 

In  recognition  of  the  significance  of  the  Pledge  of  Allegiance,  the  Congress,  by 
House  Joint  Resolution  253.  has  designated  September  8,  1989.  as  "National 
Pledge  of  Allegiance  Day"  and  has  authorized  and  requested  the  President  to 
issue  a  proclamation  calling  for  the  observance  of  this  event 

NOW.  THEREFORE.  I  GEORGE  BUSH.  President  of  the  United  States  of 
America,  do  hereby  proclaim  September  8. 1989.  National  Pledge  of  Allegiance 
Day.  I  call  upon  the  people  of  the  United  States  to  observe  this  day  by 
displaying  the  United  States  Flag,  by  reciting  publicly  the  Pledge  of  Alle- 
giance, and  by  participating  in  other  appropriate  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day  of 
August,  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


(FROoc.  89-19633 
Filed  8-16-89:  2:30  pm] 
BUling  code  319S-01-M 
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Proclamation  6013  of  August  15, 1988 

The  Bicenteimial  Aimivenary  of  the  First  U.S.  Patent  and 
(k^yright  Laws,  1990 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Our  Nation's  Founding  Fathers  recognized  not  only  the  need  to  protect  the 
rights  and  property  of  individual  Americans,  but  also  the  importance  of 
providing  incentives  to  stimulate  the  economic  and  cultural  growth  of  the 
United  States.  Thus,  in  Article  I.  Section  8  of  the  Constitution,  they  gave  the 
Congress  the  power  'To  promote  the  Progress  of  Science  and  useful  Arts,  by 
securing  for  limited  Times  to  Authors  and  Inventors  the  exclusive  Right  to 
their  respective  Writings  and  Discoveries."  Under  this  provision,  the  Federal 
Government  can  encourage  the  work  of  authors  and  inventors  by  protecting 
their  right  to  reap  the  fruits  of  their  labor. 

In  his  first  Annual  Message  to  the  Congress,  President  George  Washington 
reminded  its  members  of  the  importance  of  progress  in  science  and  the  arts, 
proclaiming  that  "there  is  nothing  which  can  better  deserve  your  patronage 
than  the  promotion  of  science  and  literature."  Less  than  6  months  later,  the 
Congress  passed  two  landmark  laws:  the  first  Patent  Act,  which  President 
Washington  signed  on  April  10,  1790,  and  the  first  Copyright  Act  which  he 
signed  on  May  31,  1790.  These  two  Acts  have  played  an  important  role  in 
establishing  the  United  States  as  an  economic  and  cultural  leader  among 
nations. 

During  the  past  200  years,  our  Nation's  patent  and  copyright  laws  have,  as 
Abraham  Lincohi  once  observed,  "added  the  fuel  of  interest  to  the  fire  of 
genius."  American  inventors  have  left  their  mark  on  industry  and  everyday 
life,  and  the  world's  history  books  include  their  names  alongside  those  of 
other  great  pioneers.  Our  standard  of  living,  which  is  in  part  the  resiilt  of 
American  technology  and  innovation,  has  long  been  the  highest  in  the  world. 

Advances  in  technology  have  also  produced  new  forms  of  authorship,  and  we 
have  expanded  our  copyright  laws  accordingly.  Copyright  protection  now 
covers  such  works  as  photographs,  phonograms,  motion  pictiues,  and  comput- 
er programs.  These  dianges  have  enabled  fledgling  enterprises  to  become 
enduring  industries.  The  success  of  new  industries  has,  in  turn,  given  aspiring 
authors,  inventors,  and  artists  greater  faith  in  their  dreams  and  further  incen- 
tive to  share  the  fruits  of  their  talents  with  others. 

As  our  patent  and  copyright  laws  enter  their  3rd  century,  it  is  fitting  that  we 
recognize  the  role  they  have  played  in  the  scientific  economic  and  cultural 
development  of  our  Nation.  On  this  occasion,  it  is  also  fitting  that  we 
enco\u*age  America's  young  people  to  follow  in  the  footsteps  of  the  many 
inventors  and  artists  who  have  enriched  our  lives  with  their  vision  and 
creativity. 

In  recognition  of  the  importance  of  the  patent  and  copyright  laws  to  the  United 
States,  the  Congress,  by  Public  Law  99-523,  has  authorized  and  requested  the 
President  to  issue  a  proclamation  commemorating  the  bicentennial  amiiversa- 
ly  of  the  first  patent  and  copyright  laws. 


I 


NOW,  TTSREPORBI  f,  GEORGE  BUSH;  President  of  the  United  States  of 
America,  do  hereby  call  upon  the  people  of  tiie  United  States  to  foster 
recognition  of  the  importance  of  our  patent  and  copyright  systems  through 
appropciAte  educatkxial  and  euHural  pro-ams  and  activities  during  1990,  the 
bicentennial  year  of  oiu*  Nation's  first  patent  and  copyright  laws. 

IN  WITNESS  WHfcittUP^  I  haw  hereunto  set  my  hand  this  fifteenth  day  of 
August  in  the  yew  ef  otv  Lord  nineteen  hundred  and  eighty-nine,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  four- 
teenth. 


IP1tDM.»-m34 
TOid  ^19-8ir  2:31  pmf 
BOBiigooda  SigsmMT 
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Executive  Order  12687  of  August  15, 1989 

President's  Education  Policy  Advisory  Committee 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  establish,  in  accordance  with  the 
provisions  of  tiie  Federal  Advisory  Committee  Act,  as  amended  (5  U.S.C.  App. 
2),  an  advisory  committee  on  the  education  policy  of  ^e  United  States,  it  is 
hereby  ordered  as  follows: 

Section  1.  Establishment  (a)  There  is  established  the  President's  Education 
Policy  Advisory  Committee.  The  Committee  shall  be  composed  of  members 
appointed  by  the  President 

(b)  The  President  shall  designate  a  Chairman  from  among  members  of  the 
Committee.  The  Assistant  to  the  President  for  Economic  and  Domestic  Policy 
shall  serve  as  the  Secretary  of  the  Committee. 

Sec.  2.  Functions,  (a)  The  Committee  shall  advise  the  President  with  respect  to 
the  objectives  and  conduct  of  the  overall  education  policy  of  the  United 
States. 

(b)  In  the  performance  of  its  advisory  duties  the  Committee  shall  conduct  a 
continuing  review  and  assessment  of  education  policy  and  shall  report  there- 
on to  the  President  whenever  requested. 

Sec.  3.  Administration,  (a)  The  heads  of  executive  agencies  shall,  to  the  extent 
permitted  by  law,  provide  the  Committee  such  information  with  respect  to 
education  policy  matters  as  the  Committee  requires  for  the  purpose  of  carrying 
out  its  functions. 

(b)  Members  of  the  Committee  shall  serve  without  any  compensation  for  their 
work  on  the  Committee.  However,  they  shall  be  entitled  to  travel  expenses, 
including  per  diem  in  lieu  of  subsistence,  as  authorized  by  law  for  persons 
serving  intermittently  in  the  Government  service  (5  U.S.C.  5701-5707). 

(c)  Any  expenses  of  the  Committee  shall  be  paid  from  funds  available  for  the 
expenses  of  the  Office  of  Policy  Development 

Sec.  4.  General.  Notwithstanding  any  other  Executive  order,  the  responsibil- 
ities of  the  President  under  the  Federal  Advisory  Committee  Act  as  amended, 
shall  be  performed  by  the  Assistant  to  the  President  for  Economic  and 
Domestic  Policy  or  his  designee,  except  that  the  Administrator  of  General 
Services  shall,  on  a  reimbursable  basis,  provide  such  administrative  services 
as  may  be  required. 

(b)  The  Committee  shall  terminate  on  December  31,  1990,  unless  sooner 
extended. 


[FR  Doc.  89-19635 
Filed  6-ie-ae:  2:32  pm] 
Billing  code  3195-(n-M 


THE  WHITE  HOUSE, 
August  15,  1989. 
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Executive  Order  12688  of  August  15, 1989 

Transfer  Authority  Ghoctawhatchee  National  Forest,  Florida 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  Pub.  L  No.  668.  76th  Cong..  3d  Sess.,  54 
Stat.  655  (1940).  to  ensure  that  excess  property  under  the  control  of  the 
Department  of  Defense  within  and  adjacent  to  the  Choctawhatchee  National 
Forest.  Florida,  is  transferred  to  the  Department  of  Agriculture  for  .inclusion  in 
the  National  Forest,  it  is  hereby  ordered  as  follows: 

The  Secretary  of  Defense  is  hereby  delegated  the  President's  authority  under 
Pub.  L  No.  668.  76th  Cong.,  3d  Sess.,  54  Stat.  655  (1940).  to  transfer  such 
property  within  or  adjacent  to  the  boundaries  of  Choctawhatchee  National 
Forest.  Florida,  that  is  no  longer  required  for  military  purposes,  to  the  Secre- 
tary of  Agriculture  to  be  restored  to  national  forest  status.  To  the  extent  this 
order  delegates  the  President's  authority  under  Pub.  L  No.  668.  76th  Cong..  3d 
Sess.,  54  Stat.  655  (1940),  to  the  Secretary  of  Defense,  it  supersedes  Executive 
Order  No.  10355,  which  delegates  the  President's  authority  to  revoke  with- 
drawals and  reservations  of  public  lands  to  tiie  Secretary  of  the  Interior.  The 
Secretary  of  Defense  will  document  the  transaction  by  letter  of  transfer 
between  the  Departments.  The  Secretary  of  Defense.  30  days  prior  to  taking 
any  action  to  transfer  property  pursuant  to  this  order,  shall  notify  the  Secre- 
tary of  the  Interior  of  the  effective  date  and  time  for  "opening"  of  the  lands  to 
relevant  land  laws.  The  authority  delegated  by  this  order  may  be  further 
redelegated  within  the  Department  of  Defense. 


[FR  Doc  80-19808 
Filed  8-18-89:  4:27  pm] 
Billing  coda  310S-01-M 


THE  WHITE  HOUSE. 
August  15,  1989. 
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Executive  Otder  12889  of  August  16, 1969 
Debarment  and  Suspension 


< 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  and  in  order  to  protect  the  interest  of  the  Federal 
Government  to  deal  only  with  responsible  persons,  and  to  insure  proper 
management  and  integrity  in  Federal  activities,  it  is  hereby  ordered  as  follows: 

Section  1.  Definitions.  For  purposes  of  this  orden 

(a)  "Procurement  activities"  refers  to  all  acquisition  programs  and  activities  of 
the  Federal  Government  as  defined  in  the  Federal  Acquisition  Regulation. 

(b)  "Nonprocurement  activities"  refers  to  all  programs  and  activities  involving 
Federal  financial  and  nonfinancial  assistance  and  benefits,  as  covered  by 
Executive  Order  No.  12549  and  the  Office  of  Management  and  Budget  gude- 
lines  implementing  that  order. 

(c)  "Agency"  refers  to  executive  departments  and  agencies. 
Sec.  2.  Govemmentwide  Effect 

(a)  To  the  extent  permitted  by  law  and  upon  resolution  of  differences  and 
promulgation  of  final  regulations  pursuant  to  section  3  of  this  order,  the 
debarment  suspension,  or  other  exclusion  of  a  participant  in  a  procurement 
activity  under  the  Federal  Acquisition  Regulation,  or  in  a  nonprocurement 
activity  imder  regulations  issued  pursuant  to  Executive  Order  No.  12549.  shall 
have  govemmentwide  effect  No  agency  shall  allow  a  party  to  participate  in 
any  procurement  or  nonprocurement  activity  if  any  agency  has  debarred, 
suspended,  or  otherwise  excluded  (to  the  extent  specified  in  the  exclusion 
agreement)  that  party  from  participation  in  a  procurement  or  nonprociu«ment 
activity. 

(b)  An  agency  may  grant  an  exception  permitting  a  debarred,  suspended,  or 
otherwise  excluded  party  to  participate  in  procurement  activities  of  that 
agency  to  the  extent  exceptions  are  authorized  under  the  Federal  Acquisition 
Regulation,  or  to  participate  in  nonprocurement  activities  of  that  agency  to  the 
extent  exceptions  are  authorized  under  regulations  issued  pursuant  to  Execu- 
tive Order  No.  12549. 

Sec  3.  Implementation. 

(a)  The  Office  of  Management  and  Budget  may  assist  Federal  agencies  in 
resolving  differences  between  the  provisions  contained  in  the  Federal  Acquis- 
tion  Regulation  and  in  regulations  issued  pursuant  to  Executive  Order  No. 
12549.  The  Office  of  Management  and  Budget  may  determine  the  date  of 
resolution  of  differences  and  then  shall  notify  affected  agencies  of  that  date. 

(b)  To  implement  this  order,  proposed  regxilations  amending  the  Federal 
Acquisition  Regulation  and  the  agency  regulations  issued  pursuant  to  Execu- 
tive Order  No.  12549  shall  be  published  simultaneously  within  6  months  of  the 
resolution  of  differences. 
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(c)  Final  regulations  shall  be  published  simultaneously  within  12  months  of  the 
publication  of  the  proposed  regulations,  to  be  effective  30  days  thereafter. 


(FR  Doc  89-19000 
FIM  B-19-80;  4:28  pm] 
BUUm  cod*  31flB-01-^ 


THE  WHITE  HOUSE 
August  18.  1989. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7CFRPan319 
[DodcetNa  89-140] 

Ports  of  Entry  for  Certain  Plants  and 
Plant  Products 

AQENCV:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  foreign 
quarantine  notices  by  adding  a  plant 
inspection  station  at  the  port  of 
Houston,  Texas.  Adding  a  station 
through  which  certain  plants  and  plant 
products  may  be  imported  will  facilitate 
the  importation  of  these  plants  and  plant 
products  into  the  United  States. 
EPFEOIVE  date:  September  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  R.  Thompson,  Operations  Officer, 
Port  Operations,  PPQ,  AHilS,  USDA, 
Room  638,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-436-8393. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  are  amending  the  regulations 
concerning  foreign  quarantine  notices 
contained  in  7  CFR  part  319,  Subpart— 
Nursery  Stock,  Plants.  Roots,  Bulbs, 
Seeds  and  Other  Plant  Products 
(referred  to  below  as  the  regulations). 

On  June  5, 1989,  we  published  a 
proposal  in  the  Federal  Reg^ter  (54  PR 
23989-23990,  Docket  Number  88-073)  to 
amend  the  regulations  by  adding  a  plant 
inspection  station  at  the  port  of 
Houston,  Texas.  This  new  station  has 
the  special  inspection  and  treatment 
facilities  needed  to  import  certain 
restricted  articles,  including  certain 
plants  and  plant  products,  Uiat  are 


required  to  be  imported  under  a  written 
permit  pursuant  to  \  319.37-3(a)  (1) 
through  (6)  of  the  regulations. 

Our  proposal  invited  the  submission 
of  written  comments,  which  were 
required  to  be  received  on  or  before  July 
5, 1989.  We  received  two  comments. 
One  comment  from  a  plant  importing 
business  in  Texas,  supported  the 
proposed  rule  because  it  would  benefit 
the  business  itself  as  well  as  the 
economy  of  Texas.  The  other  comment, 
from  the  California  Department  of  Food 
and  Agriculture,  supported  the  proposed 
rule  provided  that  die  new  plant 
inspection  station  in  Houston,  Texas, 
would  not  divert  funding  or  manpower 
from  United  States  Department  of 
Agriculture  (USDA)  programs  in 
California.  USDA  programs  in  California 
should  not  be  affected  by  the  new  plant 
inspection  station  in  Houston,  Texas. 

Based  on  the  rationale  in  the  proposal 
and  in  this  document,  we  are  adopting 
the  provisions  of  the  proposal  as  a  Hnal 
rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
miUion;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  addition  of  a  plant  inspection 
station  in  Houston,  Texas,  will  facilitate 
the  importation  of  restricted  articles, 
including  certain  plants,  into  the  United 
States.  We  believe  the  addition  of  this 
facility  will  have  a  positive  but  small 
economic  impact  on  importers,  since 
Texas  already  has  three  inspection 
stations  through  which  plants  requiring 
written  pennits  pursuant  to  §  319.37-3(a) 
(1)  through  (6)  of  the  regulations  may  be 
imported.  We  have  no  way  of  projecting 
how  heavily  the  new  plant  inspection 
station  will  be  used,  but  we  estimate 


that  between  5  and  20  commercial 
importers — most  of  them  small 
entities — ^will  use  this  new  facility  on  a 
regular  basis.  Most  of  them  will  realize 
small  savings  in  transportation  costs 
since  they  will  now  have  access  to  a 
fourth  plant  inspection  station.  The 
primary  impact  on  these  importers, 
therefore,  will  be  increased 
convenience. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  10.025  and  is  subject  to  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  319 

Agricultural  commodities.  Fruit, 
Imports,  Nursery  stodc.  Plant  diseases, 
Plant  pests.  Plants  (Agriculture), 
Quarantine,  Transportation. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  Subpart — 
Nursery  Stock,  Plants,  Roots,  Bulbs, 
Seeds  and  Other  Plant  Products  is 
revised  to  read  as  follows: 

Authority.  7  U.S.C.  150dd-150ff.  154, 155, 
157, 159, 160, 162,  and  164a;  7  CFR  2.17.  2.51 
and  371.2(c). 

2.  In  §  319.37-14(b),  the  entry  for 
Texas  is  amended  by  adding  an  asterisk 
immediately  before  the  word  "Houston", 
and  by  adding,  immediately  under  the 
word  "Houston",  the  information  as 
shown  below: 

§319^7-14    Ports  of  entry. 

***** 

(b)  *  *  • 


I 
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UattofPattaofEntiy 

•  •  .      •        •        • 

Taxat 

•  *        •       •        • 

(Airport)  Houston  Plant  Inspection  Station, 
3016  McKaughan,  Houston,  TX  77032. 

•  •        *         •         • 

Done  in  Washington,  DC  this  14th  day  of 
August  1960. 

LaByB.8hgit, 

Acting  Atbnmistrator.  Animal  and  Plant 
Health  Uupectitm  Servicm. 
[FR  Doc  I9-1947S  Filed  6-17-68;  6:45  am] 
muNQeaoK  wn  ii  ■ 


Agricultural  Marfcttlng  Servie* 

7CFRPart910 

(UmanRagutaOenCTtl 

Lemont  Qrown  in  Cailfomia  and 
Arizona;  Limitation  of  Handling 

aqency:  Agricultural  Marketing  Service, 

USDA 

ACnOW;  Final  rule. " 

suMHARr.  Regulation  679  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market  at 
300,000  cartons  during  the  period  August 
20  through  August  28, 1989.  Such  action 
is  needed  to  balance  the  supply  of  fresh 
lemons  with  market  demand  for  the 
period  specified,  due  to  the  marketing 
situation  confronting  the  lemon  industry. 
BFrtcnvi  DATC  Regulation  679 
(8  910.979)  is  effective  for  the  period 
August  20  through  August  28. 1989. 
FOR  PUIITHER  INFORMATION  CONTACT: 

Beatri2  Rodriguez,  Marketing  Specialist. 
Marketing  Order  Administration  Branch, 
FaV.  AMS.  USDA.  Room  2523,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  475- 
3861. 

SUPPLEMENTARY  INFORMATION:  This 
fmal  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricidtural 
Marketing  Service  has  determhied  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 


in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order  and 
approximately  2500  |R-oducers  in  the 
regulated  area.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3.500,00a  The  majority  of  handlers  and 
producers  of  California-Arizona  lemons 
may  be  classified  as  small  entities. 

This  regulation  is  issued  under 
Marketing  Order  No.  9ia  as  amended  (7 
CFR  Part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketiag  Agreement  Act 
(the  "Act,"  7  U.S.C.  801-674),  as 
amended.  This  actioa  is  based  upon  the 
recommend:: tion  and  information 
submitted  by  the  Lemon  Administrative 
Committee  (Committee]  and  upon  other 
available  information.  It  is  found  that 
this  action  will  tend  to  efiectuate  the 
declared  policy  of  the  Act. 

This  regulation  is  consistent  with  the 
California-Arizona  lomon  marketing 
policy  for  ige»-eo.  The  Committee  met 
publicly  on  August  IS,  1989,  in  Los 
Angeles,  California,  to  consider  the 
current  and  prospective  conditions  of 
supply  and  demand  and  unanimously 
reconunended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  Committee 
reports  that  overall  demand  for  lemons 
is  fair. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  further  procedure  with  respect 
to  this  action  and  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  until  30  days  after 
publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  parsons  were  given 
an  opportunity  to  submit  infonnation 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified  and  handlers  have 


been  apprised  of  such  pnovisions  and 
the  effective  time.  . 

List  of  Subjecto  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910-LEMONS  GflOWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Anthoctty:  Sees.  1-19, 48  StaL  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  910.979  is  revised  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

9  910.979    Lemon  Regulation  679. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  August  20, 
1989,  through  August  26, 1989,  is 
established  at  300,000  cartons. 

Dated:  August  16, 1989. 
Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  89-19626  Filed  »-17-69;  8:45  am] 
BILUNQ  COOC  S41O-0S-M 


7  CFR  Part  989 

IAUS-FV-88-106;  DockM  Mo.  AO-196-A14] 


I  No. 


Raislna  Produced  From  Grapea  Grown 
In  California:  Order  Amending  the 
Marketing  Agreement  and  Order 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rula  amends  the 
Federal  marketing  agreement  and  order 
for  California  raisins.  The  amendments 
will:  (1)  Add  a  production  cap  under  the 
Raisin  Diversion  Program  (RDP),  (2) 
a  uthorize  payments  of  expenses  for 
alternate  Raisin  Administrative 
Committee  (Committee)  members;  (3) 
establish  mail  balloting  procedures  for 
nominating  independent  producer 
members  to  the  Conunittee:  (4)  modify 
reserve  pool  procedures;  and  (5) 
authorize  interest  and  late  payment 
charges  when  handlers  &il  to  pay  for 
reserve  pool  raisins  on  tfaie.  These 
changes  are  intended  to  Improve  the 
operation  of  the  raisin  marketing  <»der 
program. 

EFFECnvi  DATE  August  18. 1989. 
FOR  FURTHER  INPORMATieN  CONTACT; 

Jacquelyn  R.  Schlatter,  Mariceting 


/  V»l  sa.  Ma  la  /  ftidRf,  Auguil  18.  wm  I  Kwles  — d  HegalilieM 


Speciaiist  Marintiaf  Ovder 
Admiaistmlian  teuKib  FMt  and 
Vegetable  DMaian.  hUS,  USDA.  Roam 
2525-S,  P.O.  Box  9NBB,  WwUi^taa.  DC 
20090-64S8(  SefafilMae  {202}  447-^101 


aulfaailty  to  makB  mof 


Prior  documents  in  this  procaetfing: 
Notice  of  HeaHag  iBMied  OB  )d^  M. 
1987.  aad  piMUhed  in  Hie  My  21, 19t7, 
issue  of  tlie  fMaiai  Sa^MlBr  ^  FK 
27390);  ReciiniBiiwiied  Deciiiaa  taaaed 
on  July  21,  an.  and  piriiHelied  fa  ttw 
foly  2i,  IMt,  isaw  of  die  Fadnd 
Pilkiui(«  R  WmSfi  and  Secretary's 
Decision  aad  Rafarendum  Order  iasaed 
on  Marcb  n.  199B.  and  pobUshed  ia  the 
March  24. 1919,  iisoe  of  the  Fodml 
Register  (54  FX 12206). 

This  wriiainiatratiye  action  is  governed 
by  the  proviaaai  of  aectiotts  556  and  557 
of  Tide  S  of  the  United  States  Code  and 
&erefoie  is  STBclnded  from  tke 
requtrenieats  of  Bxeoative  Order  1ZZ9L 

Preliininaiy  Slatamaat 


TUi  find  rale  waa  fommlated  on  'Ae 
reooid  of  a  pidific  hwariug  faeU  Aagnai  S 
and  6, 1987.  atnaano,  CaUfioniia.  to 
comidar  tke  prapoaed  farther 
amendment  of  JdaifcHiag  Agreeaunt 
and  Order  N&  999  (7  CFR  part  MB) 
regulatiqg  the  handling  of  laismi 
produced  from  papcs  grown  in 
California,  hereinafter  referred  to 
coUectivdy  aa  Ifaa  "order."  Tlie  faeai^ 
was  held  paiBuaot  to  tiie  proviiionB  af 
the  Agriodtnnd  Masketing  Agreement 
Act  of  18S7,  as  aaended  (7  U.S.C.  901- 
674  et  aeq.\,  hereinafler  refiened  to  as 
the  "Act"  aad  tise  appficaUe  rales  of 
practice  aad  ptooeduie  governing 

proceedktgs  to  forandate  marketing 

agreements  and  mariceting  ankra  ^  CFR 
part90(^ 

The  Notice  of  Hearing  caaMDsd  five 
amendment  propoeais  snfaoiittad  by  the 
Committee  wUdi  looany  adndnirters 
the  order.  Those  propoMls  pertained  to 
changing  the  RDP,  nondnatioa 
procedures  for  independent  ptwjhicer 
repreaentativaa  oa  the  Coauaittee. 
expenses  for  alternate  Oomnrfttee 
repreeentativea.  reeerre  pool 
procedhires,  aad  handler  compUanoe 
wiUi  the  markeliai  onter.  Mr.  }dm  D. 
Pakchoian,  fonner  dainnan  of  the 
Conunittee,  sabaiitted  a  proposal  tvfaidi 
would  have  reqoiced  diat  independent 
pro(faicer  repreeeatativei  net  hiave  an 
interest  in  handler  operations.  This 
IM«q>osal  was  not  induded  in  the 
Recommenced  Decision.  Tlie  notice  also 
included  three  proposals  by  the  Fhdt 
and  Vegetable  Dii^ion.  Asricidtaral 
Marked  Service.  U.S.  Department  of 
Agriculture  (Department),  to  ttndt 
Committee  taanre,  add  aathority  for 
continuance  lefeieuda,  and  provide 


Upon  the  basis  of  evidenoe  latoodaoed 
at  the  hearing  aod  die  reooid  thereof, 
the  Administmtar  of  the  AgriouHmal 
Mariaeting  San'ice^AM^  an  faly  Z^« 
1987.  filed  with  fteHearii^  Cieifc.UJS. 
Departannt  of  A^piudtuia,  a 
Recommended  Decision  oomsinlng  a 
notice  of  the  opportunity  to  file  written 
exceptions  thraeto  by  Aogust  29. 1988. 
Three  exceptions  were  filed  and  were 
discussed  and  ruled  upon  in  the 
Secretary's  Dedsioa. 

The  Sectetaiy's  Decision  was  issued 
on  March  20. 1989.  directing  that  a 
referendum  be  oondocted  daring  the 
period  April  24  throu^  May  3, 1989. 
among  pKxkioers  (tf  Caiiiomia  raisins  to 
determine  whether  they  favored  the 
prapoeed  amewhnwits  to  the  order,  lliis 
final  order  indudes  the  amendments 
which  received  the  requisite  approval  of 
two-thirda  by  number  of  the  California 
raisin  producen  who  voted  in  the 
referendum  or  pcoduoers  iqxeeenting 
two-thirds  of  the  volume  of  raisins  voted 
in  the  referendum.  Of  the  ei^    . 
proposals  Uated  oa  the  referendum 
ballot  CahfMnia  raiain  predaoen 
favored  die  following  five  proposals:  (1) 
Add  a  production  c^  ander  the  RDP;  (2) 
authorize  payments  of  expenses  far 
alternate  Committee  membem;  (3) 
establish  audi  balloting  procedures  for 
nominating  indqiendeat  producer 
members  to  the  Consmittee;  (4)  modify 
reserve  pool  jwocedmes;  and  (5) 
authoriae  interest  aad  late  payment 
charges  wlien  handlers  fail  to  pay  Sor 
reserve  pool  raisins  <m  time. 

The  proposals  that  did  not  receive  the 
requisite  approval  would  have 
autfaoriaed  handlers  to  set  adde 
reconditioned  raidns  to  satisfy  reserve 
pool  obligafions,  limited  Camnittee 
members'  tenure  to  six  years,  and  added 
authority  for  continuance  referenda 
every  six  years. 

Smafl  Budnass  Conddeiations 

Airaaattt  to  the  Regulatory  Flexibility 
Ad  (RFA)  (5  U.SXI  eoi  ef  S89.).  the 
Adininistrator  of  the  AMS  hais 
determined  thet  tids  action  will  not  have 
a  significant  economic  fanpad  on  a 
substanttal  mmdier  of  small  entities.  As 
stated  in  the  Notice  of  Hearing, 
interested  peiatms  were  isiited  to 
present  evidence  at  dw  hearing  on  the 
probdile  impadcf  the  regdatmy  and 
infonaatianal  requiremente  of  the 
amendment  proposals  oa  amall 
businesses  far  the  purposes  of  the  RFA. 
In  that  regard,  aodi  evidence  was 
considered  to  anivlng  at  fae  fhidings 
and  condaeions  contdned  in  the 
Recommended  Deddon  and  ia  dm 


condusions  are  incorporated  lauda. 

"nRre  are  appnndmat^fy  SS  lianders 
of  Calffomia  rahius  sd>jed  to 
regolatton  under  the  order  and 
approximatefy  5«Q9Dprodacen  In  the 
regdaied  area.  Small  agricultural 
producers  have  been  defined  by  fte 
Smell  BuSfaess  Admidatrallon  ISBA] 
(13  CFR  12L2)  as  dM)se  having  avenge 
annual  gross  revenues  for  the  lad  three 
yean  of  less  ftian<50D.B0a  SmaD 
agricultural  serwce  firms.  wdiiGh  indude 
handlers  under  the  «»a*«Ht^  ■gt—nyn* 
and  order,  are  defined  as  those  widi 
gross  annual  revenues  of  leM  than 
$3,500,00a  Hie  nia}ott^  of  Calitoraia 
raisin  producers  and  a  minority  of  raisin 
handlers  may  be  clasdfifed  as  ssull 
entities. 

The  puipose  of  die  RFA  is  to  fit 
regulatory  actions  to  the  ecafe  of 
busiaess  sabted  to  each  acttone  to  Older 
that  small  basineaeee  wdl  not  be  smdsly 
or  disproporttonataiy  bordenad. 
Interested  peBsona  were  tanritod  to 
present  evidence  at  Ihe  hearing  an  dm 
probable  legdetucy  and  iafotmstiend 
impact  of  dM  prapoeed  rule  on  aasafl 
businesses.  Maifasting  orders  and  ndes 
issued  theeemider  are  aniqae  in  that 
they  are  normally  farou^  abeat  dvoo^ 
groap  action  of  essentidly  smaU  entldes 
for  their  own  benefit  Tim,  bodi  die 
RFA  and  &e  Ad  ere  oompetible  wf  di 
reaped  to  smeU  entities. 

The  amexufanents  to  the  marketing 
a^eement  and  order  indude  a  providon 
pertaining  to  a  production  cap  of  2J5 
tons  per  acre  for  production  units 
approved  for  participation  in  the  Raisin 
Diversion  Program  (RDP).  The  RDP  gives 
producers  die  means  of  voluntarily 
reducing  the  quantity  of  grapes  grown 
for  drying  tato  raisins  while  receiving 
the  eqdvdent  quantity  of  raisins, 
represented  on  diversion  certificates 
issued  to  the  producers  by  the 
rnnmiiHPn,  to  scH  to  handlers  as  thoagh 
the  raisins  were  produced  in  the  currant 
crop  year.  The  prodacer  receives  rusins 
from  the  previoBS  year's  reserve  pod  to 
an  amount  equd  to  &e  acreage  removed 
or  (fiverted  under  the  RDP  multiplied  by 
the  producer's  previous  year's 
productiaB  to  toaspa  acre. 

This  «—«■"*  is  represented  on  the 
divernon  certificate.  The  productioa  cap 
is  desigaad  to  prevent  prodaoen 
appfying  to  participate  to  dw  RDP  from 
reporting  peatar  Ihaa  actud  rdsto 
production.  Since  Ike  RDP  ie  a  vohmtary 
prapan.  no  piodacer  to  reqdred  to 
participate,  tf  a  prodacer  hidartcally 
produces  above  the  prodaction  cap, 
such  pradnoer  codd  dieoee  to  predaoe  a 
crap  ladier  dian  pastidpete  to  the  RDP. 


Sttse 
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This  changi  wili  not  adversely  affect 
•man  entltias. 

Hm  change  to  establish  an  average 
maturity  quality  level  that  reserve 
raisins  must  meet  when  delivered  to  the 
Committee  is  Intended  to  Improve  the 
quality  of  reserve  pool  raisins  and  thus 
improveproducers'  returns  on  their 
eqidty.  TUs  change  will  not  adversely 
affect  small  entities. 

The  change  that  will  require  the 
Committee  to  reimburse  alternate 
Committee  members  their  necessary 
axpenses  for  attending  Committee 
meetings  is  anticipated  to  have  a 
positive  effiect  on  producers  and 
handlers  by  increasing  the  level  of 
expertise  of  Committee  members. 

This  additional  expense  would  be 
offset  by  assessments  on  handlers. 
Program  operations  benefit  all  handlers 
and  producers  and  it  is  thus  appropriate 
to  provide  a  mtntinnin  level  of 
compensation  to  alternate  members, 
who  serve  in  the  faidustry's  general 
interest  The  change  will  have  no 
adverse  affect  on  small  entities. 

The  change  to  add  a  late  payment  and 
interest  charge  for  handlers  who  default 
On  reserve  pool  sales  would  encourage 
prompt  payment  by  handlers  and 
discourage  such  d^aults.  Handlers  will 
be  required  to  pay  such  charges  only  if 
they  are  late  in  paying  the  Committee 
for  raisins  released  to  them  from  the 
reserve  ppoL  In  addition,  prompt 
payment  by  handlers  would  ensure  more 
timely  payments  to  producers  who  have 
equity  in  the  reserve  pools.  This  change 
will  not  adversely  affect  small  entities. 
The  change  to  require  diat  nominations 
for  independent  producer  positions  on 
the  Committee  be  held  by  mail  should 
increase  independent  producer 
participation  in  the  nomination  process. 
This  change  will  not  adversely  affect 
small  entities. 

All  these  changes  are  designed  to 
enhance  the  administration  and 
functioning  of  the  mariceting  agreement 
and  order  and  will  not  have  a  significant 
economic  impact  on  small  businesses. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  Chapter 
35).  the  changes  in  the  recordkeeping 
and  reporting  requirements  that  are 
included  in  the  amendments  to  the  order 
have  been  submitted  for  approval  to  the 
Office  of  Management  and  Bud^t 
(0MB).  The  0MB  approved  these 
requirements  and  assigned  0MB  No. 
0581-0063.  The  change  concerning  the 
addition  of  a  mail  ballot  for  the 
purposes  of  nominating  to  the 
Committee  independent  producers  and 
producers  affiliated  with  cooperative 
mariceting  oiganizations  handling  less 
than  10  percent  of  the  total  raisin 
acquisitions  during  the  preceding  crop 


year  is  estimated  to  take  10  minutes  to 
complete  while  the  change  concerning 
optional  preparation  of  brief  statements 
that  nominees  may  submit  to  the 
Committee  describing  their 
qualifications  to  serve  on  the  Committee 
is  estimated  to  take  5  minutes  to 
complete.  These  forms  will  not  be  used 
prior  to  OMB  approval. 

Order  Amending  die  Order— Regulating 
the  Handling  of  Raisins  Produced  From 
Grapes  Grown  in  California 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forft  are  supplementary, 
and  in  addition  to.  the  findLogs  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findkigs  and 
determinations  are  hereby  ratified  and 
affirmed,  exceptinsofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601  et  seq.)  and  the  applicable 
rules  of  practice  aad  procedure 
governing  the  formulation  of  marketing 
agreements  and  mariceting  orders  (7  CFR 
part  900),  a  public  hearing  was  held 
upon  proposed  amendment  of  the 
marketing  agreement,  as  amended,  and 
Order  No.  989,  as  amended  (7  CFR  part 
989).  regulating  the  handling  of  raisins 
produced  from  grapes  grown  in 
California. 

Upon  the  basis  of  the  record,  it  is 
found  that-  (1)  The  order,  as  amended, 
and  as  hereby  further  amended,  and  all 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(2)  The  order,  as  amended,  and  as 
hereby  further  amended,  regulates  the 
handling  of  raisins  produced  from 
grapes  grown  in  the  production  area  in 
the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  commercial  and  industrial  activity 
specified  in  the  marketing  agreement 
and  order  upon  which  hearings  have 
been  held; 

(3)  The  order,  as  amended,  and  as 
hereby  further  amended,  is  limited  in  its 
application  to  the  smallest  regional 
production  area  which  is  practicable, 
consistent  with  cairying  out  the 
declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  thq  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 


(4)  There  are  no  difierences  in  the 
production  and  marketing  of  raisins 
produced  from  grapes  grown  in  the 
production  area  which  make  necessary 
different  terms  and  provisions 
applicable  to  different  parts  of  such 
area;  and 

(5)  All  handling  of  raisins  produced 
from  grapes  grown  in  the  production 
area  is  in  the  current  of  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs,  or  affects  such  commerce. 

(b)  Additional  findiags.  It  is  necessary 
and  in  the  public  interest  to  make  this 
order  amending  the  onder  effective  oa 
the  date  of  publicatioa  in  die  Federal 
Register.  Any  delay  beyond  that  date 
would  interfere  with  the  effective 
functioning  and  administration  of  the 
marketing  order.  The  amendatory  order 
authorizes  changes  in  the  operation  and 
functioning  of  the  marketing  order  which 
should  be  made  effective  as  soon  as 
possible.  The  specified  effective  date  is 
necessary  to  meet  these  objectives. 

The  provisions  of  this  amendatory 
order  include  authoriaation  for  adding  a 
production  cap  under  the  ROP. 
authorizing  payments  of  expenses  for 
alternate  Committee  members, 
modifying  reserve  pool  procedures,  and 
authorizing  interest  and  late  payment 
charges  when  handlers  fail  to  pay  for 
reserve  pool  raisins  ott  time.  It  is 
necessary  to  implement  these  changes 
as  soon  as  possible  as  these  provisions 
should  be  in  place  for  the  new  crop  year 
for  raisins  which  begias  August  1. 

In  view  of  the  foregoing,  it  is  found 
and  determined  that  good  cause  exists 
for  making  this  amendatory  order 
effective  upon  publication  in  the  Federal 
Register,  and  that  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  this  order  for  30  days 
after  publication  in  the  Federal  Register 
(sec.  553(d).  Administrative  Procedure 
Act  5  U.S.C  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  "Marketing  Agreement  As 
Amended.  Regulating  the  Handling  of 
Raisins  Produced  from  Grapes  Grown  in 
California"  upon  which  the  aforesaid 
public  hearing  was  held  has  been  signed 
by  handlers  (excluding  cooperative 
associations  of  produoen  who  are  not 
engaged  in  processing,  distributhig.  or 
shipping  covered  by  the  said  order,  as 
amended,  and  as  hereby  further 
amended)  who.  during  the  period  August 
1. 1987,  through  July  31 1968  handled  not 
less  than  50  percent  of  the  volume  of 
such  raisins  covered  by  the  said  order, 
as  amended,  and  as  hereby  further 
amended:  and 

(2)  The  .issuance  of  diis  amendatory 
order,  amending  the  abresaid  order,  as 
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amended,  is  favored  or  approved^  at 
least  two-tiiirds  of  the  produoeis  who 
participated  in  a  referendina  on  tha 
questicm  of  its  apinoTiri  and  tudn,  doting 
the  period  August  1. 1987.  throo^  Jidy 

31. 1988.  (whidi  has  been  deemed  to  be 
a  representative  period),  have  been 
engaged  widiin  the  State  of  CaUfgaiia  in 
the  prcxluctian  of  grapes  which  wen 
sun-dried  or  dehydrated  by  artificial 
means  until  they  became  raisins  lor 
market  such  producera  having  also 
produced  for  market  at  least  two-thirds 
of  the  volume  of  such  commodity 
represented  in  the  referendum. 

Order  Rdatfve  to  HaadUng 

It  is  therefore  ordered.  That  on  and 
after  the  e^ctive  date  hereof,  flie 
handling  of  raisins  produced  from 
grapes  grown  in  CaUfbrnia  shaD  be  in 
coi^ormity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  said 
order,  as  hereby  amended,  as  follows: 
'  Except  for  the  previously  noted 
modifications,  the  provisions  of  die 
proposed  marketing  agreement  and 
order,  amending  the  order,  contained  in 
the  Recommmded  Decisfon  Issued  by 
the  Administrate  on  Jidy  21, 1968.  and 
published  in  the  Federal  Re^ster  (53  FR 
28411.  July  28. 1968).  and  in  the 
Secretary's  Decision  issued  on  Mardi 

20. 1989,  and  published  in  the  Mandi  24. 
1969.  issue  of  the  Federal  Regisler  (54  FR 
12205)  shall  be  and  are  the  terms  and 
provisions  of  this  order,  amending  the 
order,  and  are  set  forth  in  full  therein. 

Ust  of  Subjects  in  7  CFR  Part  Wi 

California.  Grapes.  Marketing 
agreements  and  (udera.  Raisins. 

PART  98»-AAISIflS  PRODUCeO 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  dtatiiHi  for  7  CFR 
part  989  cnrtinoes  to  read  as  follows: 

AudMMfty:  Sees.  1-19. 48  Stat  31.  as 
amended;  7  U.S.C  601-674. 
NoterllieK  tectiona  will  appear  in  the 
annual  Code  of  Federal  RegulatioDt. 

2.  Section  989.29  is  amended  by 
revising  paragraph  (b)(2)  and  paragraph 
(b)(4)  as  follows: 


(I)*'* 

(^i)  Any  predacer  repreeenting 
independent  i^oduoer  end  frodnoers 
who  are  af^atod  widi  cooperative 
marketing  asaodatkm(s)  handling  less 
than  10  percent  of  te  total  seisin 
acqoisitiops  during  the  piecsiding  crop 
year  mast  have  pradooed  grapes  sriddi 


were  made  into  nisins  in  te  iNvtkidar 
ffistrict  for  which  they  are  noBilaated  to 
repreeent  said  district  as  a  pndncer 
mendier  or  alternate  pttwhiour  maaiber 
on  the  oommittee.  In  the  event  eny  such 
nominee  is  engeged  as  a  producer  in 
more  than  one  district  auch  producer 
may  be  a  nominee  for  only  one  district 
One  or  more  producera  aiaylie 
nominated  tm  each  such  producer 
member  or  alternate  mwiber  positian. 

(ii)  Each  such  produoer  whose  name  is 
offered  hi  nomination  riiall  be  given  die 
opportunity  to  provide  die  committee  a 
short  statement  outlining  qudifications 
and  desire  to  represent  on  the 
committee  independent  producera  or 
producera  who  are  affiliated  with 
oocqierative  marketing  assodation(s) 
handling  less  than  10  percent  (tf  the  total 
raisin  acqidsitions  during  the  preceding 
crop  year,  lliese  brirf  statements, 
together  with  a  ballot  and  voting 
instractions.  shall  be  mailed  to  iril 
Independent  produoen  and  produoen 
who  are  aCfiHated  witfi  cooperative 
marketing  associations  handling  less 
^an  10  percent  (rf  the  total  raisin 
acquisitions  during  the  preceding  crop 
year  of  record  wi£  the  committee  in 
each  district  llie  producer  receiving  tiie 
highest  number  of  votes  shall  be 
designated  as  the  fint  member  nominee, 
the  second  highest  shall  be  designated 
as  the  second  member  nominee  or 
alternate  member  nominee,  as  die  ccmo 
may  be.  until  nominees  for  all  member 
and  alternate  member  poaitiaos  have 
been  filled. 

(iii)  Each  independent  producera  or 
producera  affiliated  with  cooperative 
marketing  association(s)  handling  less 
than  10  percent  of  the  total  raisin 
acquisitions  during  the  preceding  crop 
year  shall  cast  only  one  vote  wiUi 
respect  to  each  positton  for  udiich 
nominations  are  to  be  made.  Write-in 
candidates  shall  be  accepted  The 
person  receiving  the  most  votes  widi 
respect  to  each  position  to  be  filled,  in 
accordance  with  para^aph  (bK2H*i)  of 
this  section,  shall  be  me  person  to  be 
certified  to  the  Seoetaiy  as  dw 
nominee.  The  committee  may.  subject  to 
die  approval  (rf  the  Secretary,  establish 
rules  and  regulations  to  effectoate  this 

section. 


(4)  Each  vote  cast  shall  be  on  behalf 
of  die  person  voting,  the  penon's  agent 
subsidiaries,  affiliates,  and 
representatives.  Voting  at  eadi  handler 
meeting  shdl  be  in  person.  Thezesuhs 
of  each  bdlot  at  each  handler  meeting 
shall  be  announced  at  diat  meeting. 

3.  Section  989.39  is  revieed  as  follows: 


Tne  memiMn  end  aitenrnte  i 
of  die  oenntttoe  shafi  sen 
compensetion,  Imt  sheB  be  allowed  Aeir 
neceseei^  ei^enses  es  epprovee  ny  Oe 
committee. 

4.  Section  989.56  is  amended  by 
revising  paragraphs  (a)  and  {c)  as 
follows: 


(a)  Announcement  of  program.  Oa  or 
before  November  SO  of  each  crop  year, 
the  committee  shall  hold  a  meeting  to 
review  prodnctiaB  data,  supply  data, 
demand  data,  toclnding  anticipated 
demand  to  aU  potential  market  outlets, 
desirable  canyont  inventory,  and  other 
matten  relating  to  the  quentity  of 
raisins  of  all  varietal  types.  Yihaa.  die 
committee  determines  that  laisins  exist 
in  the  reserve  pool  in  excees  of 
projected  maiket  needs  for  any  vazietd 
type,  it  may  announce  the  amount  ol 
siKh  tonnage  ehgiUe  for  diversion 
during  the  sotisequent  cn^  year.  At  the 
same  time,  die  ccnnmittee  shall 
detemine  and  anqounoe  to  producers, 
handlers,  end  the  cooperative 
bargaining  a8sociation(s)  the  eUowable 
harvest  cost  to  be  applicable  to  vaA 
diveraicm  tonnage.  A  production  cap  of 
2.75  tons  of  raisins  per  acre  shall  be 
established  for  any  prodnctian  unit 
approved  for  participation  in  a  diversion 
program.  Hie  committee,  with  the 
approval  of  die  Secretary,  may 
reconmend.  at  the  same  time  diat  the 
diversion  tonnage  for  diat  season  is 
announced,  a  diange  in  die  pnxhiction 
cap  for  that  season's  divenion  program 
of  less  tiian  2.75  tons  per  acre  for  any 
production  unit  approved  for  die 
diversion  program. 

(c)  bmtanoe  of  diversion  owtifioatM. 
After  die  conunittee  announces  a  raisin 
diversion  prapam.  any  prodaoer  may 
divert  grapes  of  timprodnoer's  own 
production  and  receive  from  die 
committee  a  diversion  certificate  in 
aooordanoe  with  the  appUcahte  rules 
and  regnlations.  Such  certificates  may 
only  be  safanitted  by  producera  to 
handlen  in  accordance  with  applicable 
rules  and  regolattons.  Diverston 
certificates  issoed  by  the  oommittee 
afaall  apply  to  a  spedfic  psoductton  unit 
and  ahall  be  equal  to  the  creditable  fruit 
wei^t  not  to  exceed  the  production  cap 
eetaMished  parsuaBt  to  paragraph  (a)  of 
this  sectiaa.  of  sodinisins  psodnoed  on 
such  unit  daring  the  prior  crap  year  or 
dw  lest  prior  crop  year  eligiUe  frv  such 
diversion:  AopxfoeC  That  in  die  case  of 
a  prodaotton  unit  or  partial  psodnt^iDn 
salt  removed  from  prodnctian  throqih 
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vine  removal  or  other  means  established 
by  the  OHnmittee,  the  committee  may 
issue  a  diversion  certificate  in  an 
amount  greater  than  the  creditable  fruit 
weight  of  the  raisins  produced  therein  or 
the  production  cap  applicable. 

•  •        •        •        * 

5.  Section  988.66  is  amended  by 
revising  paragraph  (b)(4)  as  follows: 

§  MCM   nMS^fS  tonnaQO  QefMfaRy> 

(b)*  •• 

(4)  The  committee  may,  after  giving 
reasonable  notice,  require  a  handler  to 
deliver  to  it  or  to  anyone  designated  by 
it,  at  such  handler's  warehouse  or  at 
such  other  place  as  the  raisins  may  be 
stored,  part  or  all  of  the  reserve  tonnage 
raisins  held  by  such  handler.  Reserve 
tonnage  raisins  delivered  by  any 
handler  to  the  committee,  or  to  any 
person  designated  by  it,  in  the  form  of 
natural  condition  raisins  shall  in  the 
aggregate  be  not  more  than  2  percent 
less  than  the  average  maturity  level  of 
all  raisins  such  handler  acquired  during 
the  applicable  crop  year,  llie  committee 
may  require  that  such  delivery  consist  of 
natural. condition  raisins,  or  it  may 
arrange  for  such  delivery  to  consist  of 
packed  raisins. 

•  •       •        •       • 

e.  Section  989.67  is  amended  by 
revising  paragraph  (g)  as  follows: 

I9MA7   Dispoaal  Of  reserve  nWna. 

•  •       •       •       • 

(g)(1)  The  committee  may,  subject  to 
review  by  the  Secretary,  refuse  to  seU 
reserve  tonnage  raisins  for  export 

(i)  To  any  handler  who  is  in  default  on 
any  previous  purchase  of  reserve 
tonnage  raisins  from  the  committee; 

(ii)  To  any  handler  currently  not  in 
'  compliance  with  the  provisions  of  a 
sales  agreement  covering  reserve 
tonnage  raisins,  executed  by  such 
handler  with  the  committee;  or 

(iii)  To  any  handler  who  signifies  an 
intention  to  sell  reserve  tonnage  to  or 
through  any  person  who  has  previously 
failed  to  complete  a  sale  of  reserve 
tonnage  raisins  to  a  foreign  buyer  and 
such  raisins  remain  to  be  exported  and 
remain  unsold  to  any  foreign  buyer  in  an 
eligible  export  mariiet. 

(2)  Handlers  who  are  in  default  of 
timely  payment  under  any  purchase 
agreement  are  subject  to  an  interest  and 
late  payment  charge(8)  recommended  by 
the  committee  and  approved  by  the 
Secretary  on  the  delinquent  amount  that 
is  owed  the  committee.  Hie  interest 
charge  shall  be  the  current  prime  rate 
plus  2  percent  established  by  the  bank 
in  which  the  committee  has  its 
administrative  assessment  funds 
deposited,  on  the  day  the  amount  owed 


becomes  delinquent;  and  further,  that 
such  rate  of  interest  be  added  to  the  bill 
monthly  until  the  handler's  delinquent 
amount  owed  plus  applicable  interest 
has  been  paid:  Provided,  That  the 
committee,  with  the  approval  of  die 
Secretary,  may  recommend  changes  in 
the  rate  of  interest  to  another  rate  of 
interest.  When  the  committee 
determines  to  change  the  rate  of  interest 
or  a  late  payment  charge  is  needed,  and 
such  change  is  approved  by  the 
Secretary,  the  committee  shall  announce 
the  change  in  the  fate  of  interest  or  the 
rate  of  late  payment  charge  through  a 
mailing  by  the  committee  to  handlers. 

(3)  Appeals.  If  a  determination  is 
made  by  the  committee  that  a  handler 
has  not  complied  with  the  provisions  of 
this  section  and  any  actions  allowed 
under  this  section  are  taken  against  the 
handler,  such  handler  may  request  a 
hearing  before  an  appeals  subcommittee 
established  by  the  committee.  If  the 
handler  disagrees  with  the 
subcommittee's  decisions,  the  handler 
may  request  the  committee  to  review  the 
subcommittee's  decision.  The  committee 
may,  subject  to  the  approval  of  the 
Secretary,  establish  additional 

procedures  concerning  appeals. 
•       *        •        *        * 

Dated:  August  11, 1989. 
)o  Ann  R.  Smith, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

[FR  Doc.  89-19474  Filed  8-17-89;  8:45  am] 
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Rural  Electrification  Adminlatratlon 
7  CFR  Part  1772 

REA  Bulletin  345-165,  General 
Specification  for  Digital,  Stored 
Program  Controlled  Central  Office 
Equipment,  REA  Form  522 

AOENCy:  Rural  Electrincation 

Administration,  USDA. 

ACnow:  Final  rula 

SUMMART.  The  Rural  Electrification 
Administration  (REA)  hereby  amends  7 
CFR  1772.97,  Incorporation  by  Reference 
of  Telephone  Standards  and 
Specifications,  by  issuing  revised 
Bulletin  345-165,  General  Specification 
for  Digital  Stored  Program  Controlled 
Central  Office  Equipment,  REA  Form 
522.  The  latest  revision  of  this 
specification  was  June  1984.  Since  that 
date,  significant  dianges  have  occurred 
within  the  telephone  industry,  including 
the  fast  changing  technology  of 
electronic  telephone  central  office 
equipment  The  specification  includes 
new  developments  considered 


advantageous  to  REA  borrowers  and 
their  subscribers.  All  tianufacturers  of 
digital  central  office  equipment  and 
eventually  all  the  REA  telephone 
borrowers  and  their  consulting 
engineers  will  be  impacted.  This  action 
makes  it  possible  for  REA  telephone 
borrowers  to  continue  to  provide  their 
subscribers  with  the  most  modem  and 
efficient  telephone  service. 

EFFECTIVE  date:  This  final  rule  is 
effective  August  18, 1989. 

FOB  FURTHEII  INFORMATION  CONTACT: 

Dean  A.  Dion,  Chief,  Central  Office 
Equipment  Branch,  Telecommunications 
Staff  Division,  Rural  Electrification 
Administration,  Washington,  DC  20250- 
1500,  telephone  (202)  382-6671.  The  final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  role  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above  office. 

SUPPLEMENTARY  iNFOilMATlON:  Pursuant 
to  the  Rural  Electrification  Act  as 
amended  (7  U.S.C.  901  et  seq.),  REA 
hereby  amends  7  CFR  1772.97. 
Incorporation  by  Reference  of 
Telephone  Standards  and 
Specifications,  by  issting  revised  REA 
Bulletin  345-165,  General  Specification 
for  Digital,  Stored  Program  Controlled 
Central  Office  Equipment  REA  Form 
522.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  on  December  30, 1983. 

This  action  has  been  reviewed  in 
accordance  with  Executive  Order  12291, 
Federal  Regulation,  lliis  action  will  not 
(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;  (3)  result  in  significant  adverse 
effects  on  competitioa,  employment 
investment  or  productivity,  innovation, 
or  on  the  ability  of  the  United  States- 
based  enterprises  to  compete  with 
foreign-based  enterpdses  in  domestic  or 
export  markets.  Therefore,  this  rule  has 
been  determined  to  be  "not  major." 

This  action  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act 
REA  has  concluded  that  promulgation  of 
this  rule  would  not  represent  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C  4321  et  aeq.  (1976)) 
and,  therefore,  does  not  require  an 
environmental  impad  statement  or  an 
environmental  assessment 

This  regulation  contains  no  reporting 
or  record  keeping  provisions  requiring 
Office  of  Management  and  Budget 


Federal  Regtoter  /  Vol.  54.  No.  159  /  Friday.  August  18.  1989  /  Ridee  and  Regulatkmi-         SUM 


approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.]. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.851  "Rural  Telephone  Loans  and 
Loan  Guarantees"  and  10.852  "Rural 
Telepkose  Bank  Loans." 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  3015, 
Subpart  V  (50  FR  47034,  November  14, 
1985),  this  program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Background 

REA  has  issued  a  series  of 
publications  entitied  "bulletins"  which 
serve  to  implement  the  policy, 
procedures,  and  requirements  for 
administering  its  loans  and  loan 
guarantee  programs  and  Uie  security 
instruments  which  provide  for  and 
secure  REA  financing.  In  the  bulletin 
series  REA  issues  standards  and 
specifications  for  the  coiutruction  of 
telephone  facilities  financed  with  REA 
loan  funds.  REA  is  revising  Bulletin  345- 
165  the  REA  General  Specification  for 
Digital,  Stored  Program  Controlled 
Central  Office  Equipment  REA  Form 
522. 

This  specification  was  last  revised  in 
lune  1984.  Since  that  time  there  have 
been  many  technical  changes  in  the 
technology  of  electronic  switching  that 
are  advantageous  to  REA  borrowers  and 
their  subscribers.  Following  is  a  list  of 
the  main  changes  in  the  specifications. 

1.  Sui:ge  Protection  ana  Grounding 
System  Provisions  have  been  added  to 
require  supplemental  surge  protection  in 

"^  the  bid  proposal  when  such  equipment 
is  deemed  necessary.  Also,  included  is  a 
requirement  for  a  joint  owner  and 
supplier  validation  audit  of  the 
grounding  system  prior  to  a  new  central 
office  being  placed  into  service.  This 
audit  requires  the  use  of  Part  VI  of  die 
specification  and  a  possible  REA  pre- 
approved  supplemental  grounding 
checklist  provided  by  the  manufacturer. 

2.  Spare  Parts  Provisions  have  been 
added  to  accommodate  the  procedure  of 
including  the  price  of  spare  parts  when 
determining  the  low  bidder. 

3.  Switched  Access  Service 
Arrangements  Requires  the  equipment 
be  capable  of  providing  Feature  Groups 
A  B,  C  and  D  signaling,  induding 
arrangements  for  Automatic  Number 
Identification.  Signaling  protocols  are  as 
defined  in  the  "Notes  on  the  BOC  Intra- 
LATA  Networks— 198&" 

4.  Billing  Data/Thiffic  Recording 
Requires  Automatic  Message 
Accounting  (AMA)  capabilities  by  trunk 
group.  Also,  provisions  have  been  added 


to  accommodate  the  requirement  of 
remote  polling  devices.  REA  Form  538 
will  no  longer  be  a  required  reference 
when  purchasing  AMA  recording 
equipment 

5.  Tandem  Capabilities  Provisions 
have  been  added  in  Part  in  to  permit  the 
owner  to  specify  intermediate  tandem 
and  access  tandem  capabilities. 

6.  Reliability  A  requirement  has  been  . 
added  concerning  the  expected 
individual  line  downtime. 

7.  Ringing  Equipment  Part  I  has  been 
modified  to  incorporate  the 
requirements  for  ringing  machines, 
which  is  now  spedfied  in  PE-40.  PE-40 
will  no  longer  be  referenced  in  Form  522. 

8.  System  Clock  Specifications  for 
system  docks  have  been  made  more 
definitive  with  regard  to  Stratum 
designation. 

9.  Dialed  Number  Reqaiiei  the  system 
to  be  capable  of  handling  up  to  20-digit 
dialed  numbers  to  accommodate  the 
equal  access  dialing  to  originate  an 
international  call.  , 

10.  Bll  Emergency  Calls  The 
requirements  for  the  processing  of  911 
emergency  calls  have  been  made  more 
definitive. 

11.  Loaded  Cable  Pairs.  Provisions 
have  been  added  to  insure  proper 
operations  with  nonloaded,  D-^  and 
H-88  loaded  cable  pairs. 

12.  Maintenance  and  Diagnostics 
Subsystem.  The  requirement  for 
automatic  self-diagnostics  has  been 
made  more  definitive. 

13.  Network  Failure.  The  use  of 
redundant  portions  of  the  network  has 
been  made  more  definitive. 

This  revision  will  fadlitate  REA 
borrowers  in  purchasing  equipment  with 
build-in  revenue  producing  features 
rather  than  having  to  purchase 
expensive  add-ons  to  their  central  office 
equipment  at  a  later  date.  It  also 
improves  the  standards  of  reliability  for 
central  office  equipment  thereby 
reducing  maintenance  cost  to  the 
borrowers  and  their  subscribers. 

Major  central  office  manufacturers 
presentiy  have  the  ability  to  support  the 
significant  changes  contained  in  this 
revised  REA  spedfication.  Therefore, 
there  should  be  littie  impact  on  them  in 
complying  with  the  new  requirements. 

On  December  20, 1988,  at  53  FR  Sllia 
REA  published  in  the  Federal  Register 
Proposed  Rule  7  CFR  Part  1772,  REA 
Bulletin  345-165,  General  Specification 
for  Digital  Stored  Program  Controlled 
Central  Office  Equipment  REA  Form 
522.  In  the  proposed  rule  REA  invited 
interested  parties  to  file  comments  on  or 
before  January  19, 1969. 


Public  comments  and 
recommendations  were  received  from 
Northern  Telcom  Inc.;  National 
Telephone  Cooperative  Assodation; 
Telephone  and  Data  Systems  Ino;  and 
Wesley  Bull  and  Assodates.  Inc.  The 
comments  and  recommendations  are 
summarized  as  follows: 

Part  I— Line  Circuit  Requirements 

One  respondent  commented  diet  die 
performance  requirements  proposed  in 
paragraphs  2.1.1, 2.1.2,  and  2.2.1  for  kxip 
resistance,  ring  trip  and  dialing  are  no 
longer  valid  as  various  requirements 
included  in  Part  68  of  the  FCC  Rules 
which  now  apply  to  customer  premises 
equipment 

Response:  The  requirements 
contained  in  paragraph  2.1.1  are  to 
ensure  proper  operation  under 
maximum  adverse  environmental  and 
manufacturing  variation  tolerance 
conditions.  The  resistance  of  the 
subscriber  loop  with  loop  extenders  has 
been  reduced  to  3600  ohms.  Paragraph 
2.1.2  has  been  deleted.  Paragraph  2.2.1 
has  been  revised  to  delete  the  reference 
to  paragraph  2.1.2. 

One  respondent  commented  that  the 
loop  limits  for  24-gauge  D-6e  and  22- 
gauge  D-66  loaded  loops  are  reversed  in 
paragraph  2.1.2. 

Response:  The  references  to  24-gauge 
and  22-gauge  loaded  loops  were  coirect 
However,  because  of  new  performance 
criteria  that  have  been  introduced  since 
deregulation,  this  stringent  requirement 
has  been  eliminated  by  deletion  of 
paragraph  2.1.2  in  order  to  avoid 
possible  conflict  witii  FCC  Rules  now 
governing  subscriber  premise 
equipment 

One  respondent  commented  that  a 
new  paragraph  2.2.4  should  be  added  to 
indude  an  acceptable  range  for 
pushbutton  dialing  receive  tone  levels  at 
the  central  office  location. 

Response:  Paragraph  2.2.3  has  been 
revised  to  require  the  Dial  Tone  Multi- 
Frequency  (MTMF)  central  office 
receiver  to  comply  with  the  operating 
parameters  as  described  in  section  6  of 
"Notes  on  iU  BOC  Intra-LATA 
Netwoiks— 1986." 

Two  respondents  commented  diet  in 
paragraph  10.1  redundtmcy  as  a  function 
should  apply  to  centralized  call 
processors. 

Response:  Paragraph  10.1  has  been 
revised  to  permit  greater  latitude  from  a 
switch  architect  standpoint  to  provide 
redundancy  in  call  processing  such  tliat 
failure  of  a  call  processing  unit  will  not 
degrade  the  call  processing  capability  ot 
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the  switch  nor  result  in  its  loss  d 
established  calls. 

One  respondent  commented  that 
paragraph  13.3.1.Z  regarding  line-to-line 
loss,  should  be  changed  for  the  purpose 
of  requiring  manufacturers  to  improve 
their  product.  The  resptMident  fe^  diet 
the  line-to4ine  loss  should  be  1>etween 
0  and  0 Affl." 

Response:  The  presently  specified  0  to 
2dB  line-to-line  loss  is  a  very  reasonable 
and  acceptable  digital  switching  system 
objective.  It  is  not  the  intent  of  the 
spedfication  to  impose  unnecessarily 
rigid  requirements  but  rather  diose  that 
are  consistent  with  the 
telecooununications  industry  practioefl. 

One  respondent  oommented  that 
paragraph  15.3.2  regarding  the  charging 
of  batteries  should  be  changed  to 
strengthen  the  requirement  for  manually 
chan^ng  the  output  voltage  of  the 
rectifier  to  2.25  volts,  etc.  The 
reqiondent  felt  the  need  to  specifically 
state  the  requirement  of  a  "normal/ 
equalize"  switch  for  the  purpose  of 
manually  changing  the  output  voltage  of 
the  rectifier  to  2.25  volts. 

Response:  The  present  requirement 
clearly  states  that  provisions  are  to  be 
made  to  manually  change  the  output 
voltage  of  the  rectifier.  A  restatement  of 
this  requirement  would  serve  no  nseftd 
purpose;  rather,  there  is  perhaps  a  need 
that  die  suppliers  be  reminded  of  this 
requirement. 

One  respondent  commented  diat 
paragraph  15.7.2  exempts  die  bidder 
from  providing  portable  or  panel 
mounted  frequency  meters,  although 
specified  by  the  borrower,  under  certain 
circumstances.  The  respondent  feels  the 
borrower  should  have  the  option  of 
requiring  the  bidder  to  provide  such 
meten. 

Response:  The  integrated  design  of 
many  digital  switches  is  arranged  to 
internally  measure  actual  ringer 
voltages  and  frequency  outputs  and  to 
print  the  results;  dius,  there  is  no  need 
for  portable  or  panel  mounted  frequency 
meters  for  such  systems  and 
manufacturers  do  not  provide  a  means 
of  bringing  out  discrete  terminals  for 
attaching  them. 

Two  respondent  commented  that  the 
description  in  paragrairfi  19.1.1  for  a 
Remote  Switching  Temrinal  (RST) 
should  be  revised.  One  recommended  it 
be  described  as  a  remotely  located 
switdiing  terminal.  The  other 
recommended  the  hardware  be 
interehangeable  or  compatible  widi  the 
host  office. 

Revoaae:  Paragraph  19.1.1  has  been 
revised  to  clarify  diat  an  RST  is  a 


remotely  located  digital  switching 
terminal  for  subscriber  lines;  is  part  of 
the  host  central  office  from  a  switching 
standpoint;  and  has  hardware 
interchangeable  with  the  host  office, 
except  for  items  that  are  applicable  only 
to  RST  control  and  associsijd 
peripheral  equipment. 

One  respondent  commented  that  the 
language  in  paragraph  19.3.3  is 
confusing,  that  it  should  be  revised  to 
provide  options  for  the  borrower  to 
specify  its  emergency  stand  alone 
capability  requirements  for  an  RST. 

Response:  Parayaph  19^.3  has  been 
revised  to  clarify  that  the  RST  shall 
have  available  an  emergency  call 
processing  option  and  the  related 
featiues  that  shall  be  included  in  the 
option.  The  hardware  to  place  the  option 
in  service  shall  be  provided  only  when 
specified  by  the  borrower  in  the  detailed 
qiecifications. 

One  respondent  commented  that  an 
addition  should  be  added  to  paragraph 
20.9.1  to  specify  the  requirements  placed 
on  equipment  manufacturera  or 
suppliers  for  a  single-point  grounding 
system  when  the  equipment  is  to  be 
provided  on  a  "Futnish  Only"  basis. 

Response:  This  requirement  has  been 
included  in  the  revised  7  CFR  Part  1765, 
Section  1765.27  Plans  and  Specifications 
for  Central  Office  Equipment  to  be 
provided  on  a  "Furnish  Only"  basis. 

Part  H— Installation  Specifications 

One  respondent  commented  that 
paragraph  2.1.6  should  be  revised  to 
state  testing  is  at  the  owner's  expense 
as  it  is  hsted  under  the  "Responsibilities 
of  Owner." 

Response:  This  paragraph  has  been 
revised  to  reflect  this  change. 

Part  III— Host  Office  Detailed 
Equipment  Requirements 

One  respondent  commented  that  the 
equipment  in  10.8.2  probably  should 
have  the  capability  to  restrict  call 
forwarding  to  the  local  calling  area  of 
the  telephone  company  if  LAMA  is  not 
available. 

Response:  There  does  not  appear  to 
be  sufficient  evideace  that  th«e  is  a 
serious  network  deficiency;  therefore, 
there  is  no  justification  to  diange  the 
specification  at  this  time. 

One  respondent  commented  that 
paragraph  12.1.1.1  should  be  revised  to 
ensure  the  output  eapadty  of  the 
standby  generator  Is  sufficient  to 
include  air  conditioning  equipment 
needed  for  proper  operation  of  the 
switching  equipment. 


TJesponse.' Paragraph  12.1.1.1  has  been 
revised  to  make  this  a  requirement. 

Part  IV— Remote  Switching  Terminals 
(RSrsJ  Detailed  Reqairements 

One  respondent  commented  that  the 
ringer  frequency  and  wattage  specified 
in  paragraphs  5.a2  and  5.6.3  shoitfd 
consider  that  most  FOC  Registered 
Equipment  functions  at  20  hz  with 
varying  total  number  of  Ringer 
Equivalences  per  line. 

Response:  This  comment  appeara  to 
be  a  general  observatnn.  The  intent  of 
these  specification  items  is  to  gain 
information  on  the  frequencies  to  be 
used  at  the  central  office  site  as  well  as 
an  estimate  of  its  wattage  requirements. 

One  respondent  commented  that 
paragraph  6.1  should  provide  for  the 
borrower  to  specify  "Back  Door 
Trunking"  between  RSTs  as  another 
possible  means  of  providing  emergency 
calling. 

Response:  Back  door  trunking  does 
not  serve  the  same  purpose  as  the 
emergency  stand  alone  feature.  The  RST 
must  also  be  equipped  with  the 
emergency  stand  alone  features  in  order 
to  have  any  switching  capability  to 
reach  trunk  links  when  the  control  links 
to  the  host  office  fail. 

One  respondent  commented  that 
paragraph  6.1  should  be  amended  to 
provide  the  borrower  the  options  of  (1] 
immediate  requirement,  [2)  future 
requirement,  or  (3)  no  requirement  for 
emergency  stand  alone  capability  for  an 
RST. 

Response:  REA  believes  diat  no 
emergency  stand  alone  capabilify  ever 
would  be  an  imprudent  decision  by  the 
borrower  and  very  expensive,  if  at  all 
possible,  to  later  retrofit  the  system  if 
this  feature  became  necessary.  Since 
manufacturers  have  to  design  their 
systems  to  provide  immediate  and 
future  options  for  emergency  stand 
alone  capability,  the  savings,  if  any,  for 
a  "no  requirement"  option  would  be 
very  nominal.  I 

Part  V— Information  To  Be  Supplied  by 
Bidders 

One  respondent  commented  that  an 
addition  should  be  made  to  paragraph 
6.1  to  require  the  bidder  to  provide 
details  concenung  memory  capacity  of 
its  proposed  switching  system  as  it 
relates  to  die  ultimate  tine  size. 

Response:  This  requirement  has  been 
induded  in  the  revised  7  CFR  part  17BS, 
section  1765.28  Procurement  Procedores 
for  Central  Office  Eqnipnient. 
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Other  Revisions 

Revisions,  hi  addition  to  those  in 
response  to  public  comments,  deemed 
necessary  by  the  REA  staff  are  induded 
in  the  final  spedfication  as  follows: 

1.  Part  I.  paragraph  11.1.1,  to  clarify 
that  an  alarm  is  classified  as  "Major" 
when  one  or  both  redundant  units  fail. 

2.  Part  I.  paragraph  15.4.2.  added  to 
clarify  that  power  converters  are  to  be 
provided  in  duplicate  with  each  unit 
capable  of  immediately  assuming  the 
full  operating  load  upon  failure  of  a  unit 

3.  Part  I,  paragraph  19.6.2,  to  specify 
ringing  sources  rather  than  ringing 
machines  shall  be  supplied  in  duplicate. 

4.  Part  I,  paragraph  19.6.3,  added  to 
require  power  convertera  used  for  the 
purpose  of  providing  operating  voltage 
to  printed  circuit  boards  or  similar 
equipment  to  be  provided  in  duplicate 
with  each  unit  capable  of  immediately 
assuming  the  full  operating  load  upon 
failure  of  a  unit. 

5.  Part  I,  figures  1  and  2,  reference  to 
Northeast  Electronics  Transmission  Test 
Sets  has  been  deleted. 

6.  Part  VI,  item  10.5,  added  to  require 
grounding  of  a  metal  spare  parts  cabinet 
when  located  in  the  central  office 
building. 

list  of  Subjects  in  7  CFR  Part  1772 

Loan  programs— communications. 
Telecommunications,  Telephone. 

In  view  of  the  above,  REA  hereby 
amends  7  CFR  part  1772  by  issuing 
revised  Bulletin  345-165. 

PART  1772— [AMENDED] 

1.  The  authorify  cited  for  part  1772 
continues  to  read  as  follows,  and  all 
authorities  following  the  sections  are 
removed. 

Authority:  7  U.S.C.  901  et  seq.,  7  U.S.C.  1921 
et  seq. 

2.  The  table  in  S  1772.97  is  amended 
by  revising  the  entry  for  Bulletin  345-165 
to  read  as  follows: 


S  1772.97 
Telepiione 


Dj  rwramivv  oi 
and  SpecHleatlona. 


345-165.  .  .Form 522.  .  . February  1989 .  .  . 
REA  General  Specification  for  Digital 
Stored  Program  Controlled  Central  Office 
Equipment 

•        •        •        •        • 

Dated:  August  14, 1989. 
ladiVanMaik, 
Acting  Administrator. 
[PR  Doc.  89-19472  FUed  8-17-89, 8:45  am] 
SftJJNO  OOOC  MW-lt-M 


DEPARTHENT  OF  JUSTICE 
Immigration  wNINaturalizatlon 


8CFR  Part  204 

[INS  Number  1055-89] 
RIN  Numban  1115-AB01 


Accoptaneo  by  OvorooM  Immigration 
and  Naturalization  Servioa  Offiooa  and 
Unltod  Statot  Consulatot  of 
Jurfadlction  of  RoMlvo  PolMons 
Baaad  on  Raaidonca  of  Padtlonora 

AOmev:  Immigration  and  Naturalization 
Service.  Justice. 
action:  Final  rule. 


r.  This  rule  revises  and  darifies 
the  process  used  by  overaeas 
Immigration  and  Naturalization  Service 
(INS)  offices  and  by  United  States  (U.S.) 
consulates  in  accepting  jurisdiction  of 
Form  1-130,  Petition  for  Alien  Relative. 
This  regulatory  change  is  necessary  to 
inform  petitionen  that  they  must  now 
meet  the  residence  rather  than  the 
physical  presence  criteria  in  order  to  be 
eligible  to  file  a  Form  1-130  abroad.  In 
emergent  or  humanitarian  cases  as  well 
as  those  in  the  national  interest,  the 
Service  and  the  U.S.  consulates  abroad 
may  continue  to  use  their  discretionary 
authorify  to  accept  relative  petitions 
submitted  by  non-residents.  By 
providing  dear  and  consistent 
procediues,  INS  will  be  better  able  to 
process  certain  immigrant  visa  petitions 
abroad. 

EFFECnvC  DATC  August  18, 1989. 
ton  PURTHIII  INFORMATION  CONTACT: 

Yolanda  Sanchez-K.  Senior  Immigration 
Examiner,  Immigration  and 
Naturalization  Service.  425 1  Street  NW., 
Room  7223,  Washington,  DC  20536,  (202) 
633-5014. 

SUPPLEMENTARY  INFORMATION:  On 
February  21, 1989.  the  Immigration  and 
NaturaUzation  Service,  published  in  the 
Federal  Register  (54  FR  7433)  a  proposed 
rule  to  revise  and  clarify  the  process 
used  by  overaeas  INS  offices  and  U.S. 
consulates  in  accepting  jurisdiction  of 
Form  1-130,  Petition  for  Alien  Relative. 
This  proposal  was  made  available  for 
public  comment  for  a  thirty  (30)  day 
period  ending  on  March  23, 1989.  INS 
published  a  correction  to  the  proposed 
rule  on  March  7, 1989  at  54  FR  9459,  and 
also  extended  Ae  comment  period  for 
an  additional  thirty  (30)  days  ending  on 
April  6. 1988. 

This  rule  has  been  promulgated  to 
revise  and  clarify  procedures  for 
accepting  jurisdiction  for  processing 
certain  relative  petitions  abroad,  llie 


authorify  to  adjudicate  Forms  1-130  for 
petitionen  and  benefidarias  who  are 
physically  present  in  a  consular 
Jurisdiction  was  extended  to  U.S. 
consular  officen  of  Odobw  11. 1968.  Aa 
overseas  Service  offices  were  opened 
abroad,  this  authorify  was  reviaed  to 
permit  processing  of  Forms  1-130  by 
consular  officen  only  when  an  INS 
office  is  not  located  in  their 
jurisdictional  area.  This  resulted  in  the 
establishment  of  one  set  of  requirements 
for  acceptance  of  these  cases  by 
consular  officers,  and  another  set  of 
requirements  for  acceptance  by  the 
Service;  and  finally  to  confusion  by 
prospective  applicants. 

To  standardize  procedures,  the 
Service  is  promulgating  this  rule  which 
will  clarify  for  the  Immigration  and 
Naturalization  Service,  the  U.S. 
Consulates  abroad,  and  the  public  the 
process  for  filing  and  accepting  relative 
petitions  abroad.  Like  requirements 
established  for  acceptance  by  Service 
officen  abroad,  a  petitioner  will  have  to 
reside  in  the  consular  jurisdiction  before 
a  consular  officer  may  accept  his/her 
Form  1-130  for  processing  by  its  office. 
When  there  is  an  INS  presence,  the 
Form  1-130  will  be  submitted  to  INS.  If 
the  petitioner  is  unable  to  show 
residence  abroad  for  which  the  INS  or 
consular  officer  has  jurisdiction,  the 
Form  1-130  will  be  forwarded  to  die 
Service  office  which  has  jurisdiction 
over  die  petitioner's  place  of  residence 
in  the  United  States.  Discretionary 
authorify  to  accept  petitions  submitted 
by  non-residents  in  humanitarian  or 
emergent  cases  and  those  in  the  national 
interest  will  remain  in  effect  for  both 
INS  and  consular  offices. 

During  the  comment  period,  the 
Service  received  five  comments.  Two 
comments  were  received  from  private 
law  firms,  one  from  a  Service  employee, 
one  from  an  employee  from  the  State 
Department  and  one  from  a  dtizen's 
group.  Most  of  the  comments  suggested 
minor  changes  and/or  clarification  in 
the  rulemaking  which  have  been 
incorporated  in  the  final  regulation.  All 
of  the  comments  were  carefully 
reviewed  and  given  full  consideration.  A 
summary  of  these  comments  and  the 
Service  response  follow: 

(1)  Comment-  Two  commentora 
requested  that  the  countries  listed  in  8 
CFR  204.1(a)(3)(ii)  be  revised  to  indude 
the  United  Kingdom  and  that  England  be 
deleted  since  the  INS  office  in  London, 
England  has  jurisdiction  over  all 
countries  in  the  United  Kingdom. 

Response:  Since  the  Service  office  in 
London  has  jurisdiction  for  England. 
Wales.  ScoUand  and  Northern  Ireland. 
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the  final  regolation  ia  amended  to 
indade  the  United  Kiz^dtnn  rather  than 
England. 

(2)  Comment  One  conunentor 
requested  clarification  of  the  residence 
criteria  for  the  beneficiary.  It  was 
recommended  that  if  residence  was 
required  of  both  the  pedtioner  and 
benefldaiy,  die  regulation  should  reflect 
said  requirement  If  the  beneficiary  is 
not  so  required,  the  regulation  should 
reflect  that  die  beneficiary  need  not  be 
physically  present  or  residing  in  the 
same  consular  district  as  the  petitioner. 

Reaponae:  Althou^  the  proposed 
regulation  requires  residence  of  both  the 
petitioner  and  beneficiary  for  the 
consular  officer  to  accept  jurisdiction, 
this  issue  has  been  reviewed  once  more 
by  both  the  Service  and  the  Department 
of  State.  Both  agencies  have  agreed  that, 
to  standardize  procedures,  the  residence 
requirement  should  be  amended  to 
permit  a  petitioner  to  file  a  petition  with 
the  INS  or  consular  office  having 
jurisdiction  over  the  petitioner's  place  of 
residence,  regardless  of  the  beneficiary's 
residence  or  physical  presence.  Hie 
final  rule  is  amended  accordingly. 

(3)  CommsnU  One  conunentor 
complained  about  the  changes  in  the  list 
of  countries  where  consular  officers  are 
not  authorized  to  accept  jurisdiction  for 
processing  relative  petitions  without 
notice  in  die  Federal  Register. 

Response:  Although  normal  procedure 
is  to  announce  changes  such  as  openings 
and  closings  of  Service  overseas  offices 
in  the  Federal  Register,  the  Service  took 
this  opportunity  to  update  its  Service 
Office  Listing  in  an  effort  to  avoid 
further  confusion  by  petitioners. 

(4)  Comment  One  conunentor 
complained  that  the  proposed  rule  was 
overly  restrictive  and  that  because 
processing  in  the  United  States  may 
take  six  to  nine  months,  the  consulate 
which  is  able  to  approve  a  petition  and 
issue  a  visa  within  days  or  weeks  of 
filing  should  be  allowed,  under  special 
circumstances,  to  accept  an  1-130 
relative  petition  although  the  petitioner 
does  not  reside  in  his/her  jurisdiction. 
The  following  are  examples  of  cases 
cited:  (a)  Where  beneficiary  is  a  very 
young  child  or  very  old  parent  who 
needs  petitioner  to  care  for  tiiem;  (b)  so- 
called  "orphan"  cases,  where  the 
beneficiary  may  not  obtain  a  visa  from 
his/her  country  of  nationality  but  must 
find  a  third  country  to  voluntarily  accept 
jurisdiction;  and  (c)  cases  in  which  the 
qualifying  marriage  takes  place  abroad, 
as  it  makes  no  sense  to  require 
petitioners  who  are  ah^ady  abroad  to 
return  to  the  U.S.  to  file. 

Response:  Since  the  authority  to 
process  petitions  remains,  by  statute, 
with  the  Attorney  General,  adjudication 


is  chiefly  done  in  the  United  States.  The 
authority  to  process  abroad  was 
extended  to  ctmsular  officers  in  an  efibrt 
to  assist  United  States  citizens  and 
lawful  permanent  residents  who  were 
temporarily  residing  abroad  due  to 
employment,  and  who  required 
expeditious  processing  due  to  emergent 
or  humanitarian  reasons.  It  was  not 
intended  to  encourage  petitioners  to 
travel  abroad  to  file  petitions. 

With  developmeat  of  numerous 
automated  systems  which  will  cut 
processing  time  of  relative  petitions  and 
aid  in  clearing  up  backlogs  at  Service 
offices  in  the  uA,  the  final  regulations 
have  been  written  to  permit  consular 
officer  processing  of  Form  1-130  only  if 
there  is  no  INS  presence  and  if  the 
petitioner  resides  ia  the  consular 
jurisdiction,  or  if  hamanitarian  of 
emergent  circumstances  exist. 

The  Service  and  the  State  Department 
have  considered  various  special 
circumstances  and  have  agreed  to 
continue  the  acceptance  of  Form  1-130 
processing  in  special  humanitarian 
cases.  The  decision  to  accept  these 
cases  will  continue  to  be  determined  on 
an  individual  basia  The  examples  cited 
by  this  writer  may  be  considered  as 
special  humanitarian  cases,  except  for 
orphan  cases  which  do  not  involve  Form 
1-130  processing. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  certifies  that  this 
rule  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  This  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  E.O. 
12291.  nor  does  this  rule  have  federaUsm 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  accordance 
with  E.0. 12612. 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the  ■ 
provisions  of  the  I^perwork  Reduction 
Act  under  control  aumber  #1115-0054. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  204  of  chapter  I  of 
tide  8,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  204— PEimON  TO  CLASSIFY 
AUEN  AS  IMMEDUTE  RELATIVE  OF  A 
UNITED  STATES  CITIZEN  OR  AS  A 
PREFERENCE  IMMIGRANT 

1.  The  audiority  citation  for  part  204 
continues  to  read  ss  follows: 


Authority:  66  Stat.  166, 173,  ITS,  178, 179, 
182. 217;  100  SUL  3537;  6  U.S.C.  1101, 1103, 
1151. 1154, 1182, 1186a,  12S5,  and  8  CFR  part 
2. 

2.  In  §  204.1,  paragraph  (a)(3)  (ii)  and 
(iii)  are  revised  to  read  as  follows: 

S  204.1    Petitton. 

(a)*  '  ' 

(3)  •  •  • 

(ii)  Petitioner  residing  abroad.  When 
the  petitioner  resides  ia  Austria,  Federal 
Republic  of  Germany,  German 
Democratic  Republic,  Greece,  Hong 
Kong,  India,  Italy,  Kenya,  Korea, 
Mexico,  the  Philippines.  Republic  of 
Panama,  Singapore,  Thailand,  or  the 
United  Kingdom  of  Great  Britain  and 
Northern  Ireland,  the  petition  must  be 
filed  with  the  overseas  office  of  the 
Service  designated  to  act  on  the  petition. 
The  beneficiary  need  not  reside  in  the 
same  jurisdiction  as  the  petitioner  for 
Service  acceptance  of  the  petitioner's 
Form  1-130.  hi  addition,  the  overseas 
Service  officer  may  accept  a  Form  1-130 
filed  by  a  petitioner  who  does  not  reside 
within  the  office's  jurisdiction  when  it  is 
established  that  an  emergent  or 
humanitarian  reason  for  acceptance 
exists  or  when  it  is  in  the  national 
interest. 

(iii)  Jurisdiction  assumed  by  United 
States  consular  officers.  United  States 
consular  officers  assigned  to  visa- 
issuing  posts  abroad,  except  those  in 
countries  listed  in  paragraph  (a)(3)(ii)  of 
this  section,  are  authorized  to  approve 
any  relative  petition  filed  on  Form  1-130 
if  the  petitioner  resides  in  the  area  over 
which  the  post  has  jurisdiction, 
regardless  of  the  beneficiary's  residence 
or  physical  presence  at  the  time  of  filing. 
In  emergent  or  humanitarian  cases  as 
well  as  those  in  the  national  interest,  the 
U.S.  consular  officers  may  use  discretion 
in  accepting  a  Form  1-130  filed  by  a 
petitioner  who  does  not  reside  within 
the  consulate's  jurisdiction.  While  these 
consular  officers  are  authorized  to 
approve  petitions,  they  must  refer  any 
petition  which  is  not  dearly  approvable 
to  the  appropriate  Service  office  for  a 
decision.  Consultation  with  the 
appropriate  Service  office  abroad  may 
be  sought  prior  to  stateside  referral,  if 
applicable. 
*       *       *       *       f 

Dated:  July  17, 1989.     | 

Ridufd  E.  Norton, 

Associate  Commissioner,  Examinations, 
Immigration  and  Naturalization  Service. 

[FR  Doc.  89-19422  Filed  8-17-89;  8:45  am] 

HUMQ  OOOC  441«>10-M 


Federal  Ragialar  /  Vql.  54.  No.  ISt  /  Friday,  Aaguat  18.  IfM  /  fcdea  and  Regulalkma  Mtll 


12  CFR  ffarts54£w  546,561.563.563131, 
56ac570,aad671 

[No.«»-2S4a] 
RIN  3068-AA90 

Coofonrtog  and  Technical 
Amendments  to  the  Classification  of 
Assele  System 

Date:  Aurnt  8, 1980. 

AQBNCV:  Federal  Hosse  Loan  Baidc 

Board. 

ACnON:  Fhtal. 

SUMMAmr.  The  Federal  Borne  Loaa  Bank 
Board  ("Board"),  as  the  operating  heed 
of  <he  Federal  Savings  aed  Loon 
Insurance  €oipor«tieB  ("FSUC").  is 
amending  its  reigulatiOBs  so  diat  tUtu^ 
conf oon  with  the  Boeid's  dassification 
of  assets  system.  The  amendmeots 
include  xemoving  tefereooes  to  die  teims 
"scheduled  items"  aad  "specified 
assets." 
EFPEcnva  aAic  Augest  &  ms. 


FOR  fURTHBI  MmiMAIMSI  COMTaCIt 

leffrey  Roes  WJUiaas.  Attorney.  (202) 
906-6550,  Regulaticns  and  Legislation 
Division.  CM^  of  Geaecal  Coeasel 
Federal  Hobm  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington.  DC  20552.  or 
Francis  E.  Saue,  Poli^  Analyst.  (202Q 
331-4586,  Office  of  Regulatory 
Activities,  Federal  Home  Loan  Bank 
System,  aoi  17di  Street  NW., 
Washington,  DC  20006;  for  accouBtii^ 
related  amendments,  Dave  Martens, 
Chief  AoeoantaBt.  (202)  331-4679,  Office 
of  Regohtoiy  Activities,  Federri  Home 
Loan  Beak  Systees,  801 17th  Street  NW.. 
Wasfaingtaa.  DC  20006. 


I.  Background  and  the  RegMsed  Side 

The  Board,  on  Fehniacy  2, 1666, 
proposed  to  aaKnd  its  legulistians  so 
that  they  would  conform  to  the 
classification  of  assets  system  tiMt  the 
Board,  ioder  the  Ccnpetitive  Equslity 
Banking  Act  of  1987  ("CEBA"),  had 
previously  adcqited.  The  proposed 
changes  included  die  removal  of 
references  in  the  regidatlons  to  die 
terms  "schedded  items"  and  "specified 
assets."  Board  Res.  No.  tn-104, 54  FR 
6685  (Februaiy  14, 199^  ("proposed 
rule-). 

On  Aegttst  M.  1967,  CEBA  wes  signed 
into  law.  (Pub.  L  No.  UO-flB,  101  Stet 
S5Z).  SeoHooB  402  e»l  497  of  CraA 
required  the  Beard  to  estebUA  en  asset 


the  classfficatioaiKsctfees  of  the 
Federal  banking  ageadee  and  to  naMve 
its  schedskd  tteme  systesL  Acoordin^, 


the  Board,  en  i 
adopted  rules  estahiisfaiag  a 
classificatioQ  of  assets  eystea 
coBststent  with  the  asset  classificBtioB 
pradiaes  of  die  Fedecal  faanUBg 
agencies.  Inctoding  osasisteBcy  wflk 
generally  accepted  acooudiag 
principles,  and  reaunred  its  acfasdded 
items  legdaltoB.  12  OH  MLIS  (1«7}. 
Sto  53  FR  338  (iMasnr  a.  lOIB). 
Although  the  Board  seoMived  1 591.15. 
eighteen  other  regelstiana  cosUiaie 
either  to  contaia  dlte  term  'tehedaled 
items"  ar  to  refer  to  i  591.1S. 

Before  adnpling  the  dassifieatieacf 
assets  system  es  directed  by  CEBA  the 
Board  ased  a  neasure  of  as  insured 
institation's  ratio  of  scheduled  iteias  to 
spedfied  assets  to  dgtriwinii  whether  to 
approve  such  tostitalioa's  sqiiplicattoB  to 
engafs  in  certaia  activities.  Siaoe  CEBA 
remcwed  the  scbednled  itens  system. 
the  Board  proposed  to  remove  §  561.17 
and  to  revise  tibose  veguletkiH  that  refer 
to  a  specified  assets  rstio.  consistent 
with  CEBA  and  die  Bosfd's  wgslatinns 
promulgated  pursuant  to  CEBA  See  54 
FR'6685  (February  14, 1989).  The  Board 
proposed  to  replace  that  ratio  with  a 
requireawnt  Ibst  insored  lasliiutioas 
demonstrate  ooanidiaiice  with  the 
minunum  capital  letpdeenents  of 
S  563.13  and  ihe  individual  mininnim 
capital  requireoenls  of  if  S^  J.4  and 
563.14-1.  TUs  proposed  chaage  wooid 
provide  sspervisoiy  perseanel  with  the 
flexibility  to  restrict  an  institatian's 
activities  on  the  basis  of  overall  cepllal 
strengdi,  as  detemined  on  a  osae-by- 
caae  basis,  rather  than  OB  a  scheduled 
items  foxBMile  that  siai^y  BKSsared 
problem  assets.  Moreover,  because 
there  is  no  loiter  any  reason  to  oempute 
spedfied  assets,  the  Board  proposed 
removing  |  561.17  which  haid  defined  the 
term  "spedfied  assets."  12  CXR  561.17 
(1988). 

The  Board  also  proposed  technical 
araendmeots  toff  SB3.17-2  and  S71.1a 
in  an  effort  to  ensure  that  diie  ngnlatoty 
provision  and  Statement  of  Policy  are 
consistent  wi&  the  asset  classification 
system  adopted  by  die  Board.  These 
amendments  reflect  Uie  Board's 
conclusions  that  a  properiy  conducted 
appraisal  maybe  an  important  factor  in 
an  examiner's  evaluation  of  an  asset, 
but  that  the  risk  of  nonpayment  Is 
dependent  upon  several  factors.  See  53 
FR  348, 980.  These  entendments  darify 
existing  lai^isge,  net  eddressed  by  iSxe 
final  nde  edopted  fai  December.  16B7, 
tnet  nooiTCCfly  seggeeis  tBM  en 
appraisal  is  requbed  in  the  CTwestioB  of 
real  estate  ervnri  estate  cdletersl  for 
the  purpose  ef  cstaMMnng  vwuefton 
allowances.  Cuaslsteat  widi  €ie  Boerd's 
classificaMoB  of  asseto  syeteni.  Ihe 
proposed  levirien  to  1 968.17-2(0)  4SA 


not  alter  the  wqdiieawiil  that  ai 
appraisal  be  umductodwtt  res 
real  estate  owned  (*VBOr^  et  Ibe  I 
of  foreetosuw  or  ki-ssbetaaoe 
foredesere.' 

line  proposed  nne  nso  pmnded  Inat 
if  real  estate  collateral  has  been  in- 
substance  foreclosed,  the  re-eraAuation 
AsSL  be  based  on  the  fair  Tdoe  of  the 
real  estate.  12  CFR  Se3.17-2(b).  ffai^, 
the  Board  proposed  a  lediuital 
amendment  to  §  545.112  providing  that  a 
Federal  fnetitution  eiay  carry  RfiO  si 
fair  market  value,  wUch  may  tndude 
uncoflected  interest  to  the  extent  the 
indosion  of  such  interest  is  supported 
by  the  fair  market  value  of  the  property. 

n.  DiscusstoB  of  CoDments 

The  Board  received  a  total  of  three 
written  comments:  One  from  a  trade 
association  K|uesentin8  i^oXk 
institutions,  and  two  from  insured 
institutions,  llieir  mraments  wen  brief 
and  were  limited  to  the  loQowisg 
rej^tory  sec^MKis. 

A.  Section  545.112:  Real  Estate  Owned 

Oae  of  the  cesusenten  agreed  with 
the  proposal  to  pennit  Federal 
institutions  to  indade  uacollected 
interest  to  die  book  value  of  R£0  to  die 
extent  that  the  interest  is  supported  by 
Ae  {sir  OMiket  value  of  the  praperty. 
One  comraeater  objected  to  the  prcvosal 
and  the  other  comaasBtersiiggfirted  that 
the  ce^^daiioB  should  penstt  a  Federal 
institiitioa  to  account  tor  REO  todediog 
uncollected  iidecest,  at  leu  than  fair 
market  or  net  realisable  vslas  wfaea 
appropriate. 

One  of  die  i  iisi i»  rs  auujiuird  diet 

die  fieaid  clarify  its  regnlatiaB 
governing  fte  acoooatiag  treatnent  fat 
REO.  Has  oosmeDter  suggested  dwt  die 
accoaadng  trsatsMnt  isr  BfiO  now 
located  in  f  S4S.112,  aad  which  is 
applicable  only  to  Federal  aasocisdoBS. 
be  apidied  to  al  inssred  institatioas. 
The  Board  agrees  wiA  tiris  enpyisHnp. 
and  is  thecetore  reoKTviag  f  946.112 
entirely  asid  todeding  the  peovlslon  to 
the  lasurenoe  Regulatf  oos  at  1 563.17- 
2(a)  to  be  andiciMe  to  aM  insured 
institutions,  lids  aawndiBeBA  cesnpies 
wididw  CEBA  reydroient  diet  esset 
classfficatioa  practtoes  be  candstont 
widi  the  asset  dessfficsdon  practtces  ef 
die  Fedend  bsnld^  agendes.  Hm 
federrfbsaldng  sgradeS'  esset 
desdftcsdon  prscdoes  ere  geneirily 


■  For  pviiMan  of  Sm  BtMrfft  ngdalliiM.  flw 


i-ofMhy 
,,  U  Cnt  snJSfbXDilSBSk  tea 
dMcripaoB  of  wiun  tbi  Board  wfll  Smbi  « 
''totovti 
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consistent  with  generally  accepted 
accounting  principles.  In  order  to 
comply  with  this  CXBA  requirement,  the 
Board  has  determined  to  adopt  the 
amendment  as  proposed,  but  include  it 
in  i  Se3.17-Z(a).  The  Board  notes  that 
institutions  are  expected,  under 
generally  accepted  accounting 
principles,  to  account  for  REO.  including 
uncollected  interest,  at  fair  market  or 
net  realizable  value.  Inasmuch  as  fair 
maricet  or  net  realizable  value  should 
already  reflect  appropriate  disposition 
and  holding  costs,  there  does  not  seem 
to  be  any  appropriate  reason  to  account 
for  REO  at  less  than  fair  maricet  or  net 
realizable  value. 

B.  Section  563.13:  Regulatory  Capital 
Requirement 

One  conunenter  objected  to  the 
continued  use  of  the  term  "scheduled 
item  factor"  in  calculating  the 
contingency  component  of  an 
institution's  regulatory  capital 
requirement.  ^  12  CFR 
5e3.13(b](4)(i](F)  (1988).  This  commenter 
contended  that  such  continued  use 
requires  an  undue  calculation  burden, 
deals  with  a  portion  of  old  risks,  and  is 
in  effect  a  "double  counting."  The 
commenter  questioned  how  long  the 
Board  intends  to  continue  use  of  the 
scheduled  item  factor. 

The  immediate  effect  of  the  Board's 
removal  of  the  scheduled  items 
regulation,  absent  some  continued 
recognition  of  the  risks  posed  by  items 
formerly  deemed  scheduled  items, 
would  have  been  to  greatly  reduce 
insured  institutions'  contingency 
components,  thereby  reducing  the 
industry's  required  minimum  regulatory 
capital  level  even  though  the  quaUty  of 
the  industry's  asset  portfolio  did  not 
change.  Thus,  in  order  to  counter  what 
would  have  been  an  unreasoned  and 
superficial  enhancement  of  the 
industry's  capital  position,  the  Board 
found  it  necessary  to  implement  use  of 
the  scheduled  item  factor. 

In  response  to  the  commenter's 
objection  to  the  continued  use  of  the 
scheduled  item  factor,  the  Board  does 
not  view  the  use  of  the  scheduled  item  . 
factor  as  an  undue  or  unreasonable 
calculation  burden  because  institutions 
have  already  calculated  their  scheduled 
items  as  of  September  3a  1987.  While 
the  Board  acknowledges  that  the  factor 
does  deal  with  a  portion  of  old  risks, 
this  is  offset  because  the  factor  does  not 
include  existing  risks  that  were  not 
scheduled  items  as  of  September  30, 
1987. The  Board  restates  that  the  use  of 
the  scheduled  item  factor  is  an  interim, 
transitional  device  that  is  a  reasonable 
measure  of  asset  risk  for  the  industry  as 
a  whole,  while  the  Board  considers 


substantial  modifications  to  its 
minimum  regulatory  capital 
requirements.  See  53  FR  51800 
(December  23, 1988).  Moreover,  there  is 
no  "double  counting."  The  amount  of 
general  valuation  allowances  that  an 
institution  establishes  for  current 
substandard  and  doubtful  assets  that 
are  also  included  in  the  institution's 
calculation  of  the  scheduled  item  factor 
count  as  regulatory  capital.  Current 
assets  classified  loss,  which  an 
institution  has  either  charged  off  or  for 
which  it  maintains  a  one  hundred 
percent  speciHc  valuation  allowance, 
may  be  deleted  from  the  scheduled  item 
factor,  as  may  assets  included  in  the 
scheduled  item  factor  that  have  been 
paid-off  or  sold  without  recourse  to  a 
nonaffiliate.  See  12  CFR  563.13  (1988); 
Office  of  Regulatory  Activities  ("ORA") 
Memorandum  #R  72  (April  26, 1988). 

C.  Section  563.17-2:  Re-evaluation  of 
Assets;  Adjustment  (^  Book  Value; 
Adjustment  Charges 

1.  Section  563.17-2(a):  Real  Estate 
Owned 

One  commenter  interpreted  this 
proposed  amendment  to  provide  that  an 
institution  may  adjust  the  book  value  of 
real  estate  owned  on}y  on  the  basis  of 
periodic  re-appraisaU.  This  is  an 
incorrect  interpretation  of  S  563.17-2(a). 
Paragraph  (a)  of  this  section  is  intended 
to  pertain  to  appraisals  of  REO  and 
requires  an  appraisal  at  the  eariier  of  in- 
substance  foreclosure  or  acquisition. 
The  Board  notes  that  the  first  part  of  the 
penultimate  sentence  of  proposed 
S  563.17-2(a)  mistakenly  reads,  "Re- 
evaluations  of  parcels  of  real  estate 
*  *  *"  (emphasis  added).  In  this  final 
rule,  the  Board  has  corrected  the  phrase 
to  read.  "Appraisals  of  parcels  of  real 
estate (emphasis  added). 

2.  Section  563.17-2(b)c  Re-evaluation  of 
Loans  and  Other  Assets 

Section  563.17-2(b)  is  intended  to 
address  re-evaluations  of  REO.  Pursuant 
to  generally  accepted  accounting 
principles,  paragraph  (b)  provides  that 
re-evaluations  of  real  estate  or  real 
estate  collateral  shall  be  based  on  net 
realizable  value. 

A  commenter  questioned  why  the 
Board  proposed  to  transfer  to  this 
section  the  availability  of  private 
mortgage  insurance  as  a  consideration 
in  classifying  assets.  As  described  in  the 
proposed  rule,  the  Board  believes  that 
the  availabiUty  of  private  mortgage 
insurance  compensaion  is  a  re- 
evaluation  factor  ratker  than  a 
classification  of  assets  factor.  The 
commenter  also  argued  that  the 


inclusion  in  this  section  of  the  private 
mortgage  insurance  provision  indicates 
that  such  consideration  is  only  available 
to  examiners  and  not  to  institutions.  The 
Board  would  Uke  to  emphasize  that  the 
inclusion  of  private  mortgage  insurance 
in  this  section  indicates  mat 
consideration  of  private  tiortgage 
insurance  compensation  is  not  limited 
only  to  examiners.  Rather,  authority  for 
the  treatment  of  private  mortgage 
insurance  is  prescribed  by  generally 
accepted  accounting  principles,  which 
state  that  insured  institutions  are 
authorized  to  consider  the  availability  of 
private  mortgage  insurance 
compensation  when  re-evaluating  loans 
and  other  assets,  including  REO.  Finally, 
this  same  commenter  suggested  that  the 
proposed  section  that  addresses  private 
mortgage  insurance  be  cleriHed  to 
presume  the  probability  of  payment 
unless  there  is  a  substantial  reason  to 
believe  that  a  denial  of  a  claim  will 
occur.  The  Board  believes  that  some 
clariHcation  of  this  section  is  warranted, 
but  disagrees  with  the  sqggestion  by  this 
commenter.  This  final  rule  amends  the 
provision  regarding  private  mortgage 
insurance  to  state  that  a  re-evaluation  of 
loans  or  other  assets  should  take  into 
consideration  the  availability  of 
compensation  by  private  mortgage 
insurance  to  the  extent  of  its  probability 
of  payment. 


3.  Section  563.17-2(d):  Adjustment 
Charges 

One  commenter  questioned  why  the 
Board  proposed  to  modify  the  current 
requirement  that  an  adjustment  charge 
may  be  made  against  either  earnings  or 
reserves,  by  requiring  that  adjustment 
charges  shall  be  made  fiist  against 
allowances,  and  then  against  earnings. 
The  commenter  believes  that  such  a 
change  unnecessarily  removes  an 
institution's  discretion  in  accounting  for 
adjustment  charges,  incltding  such 
matters  as  timing  and  consolidation  of 
entries. 

The  Board  is  revising  this  paragraph 
to  be  consistent  with  generally  accepted 
accounting  principles.  Also,  the  Board 
does  not  view  the  changes  as  imposing 
any  substantive  requirements  more 
exacting  than  the  regulaSon  previously 
contained.  Requiring  that  adjustment 
charges  be  made  first  against  an 
allowance  and  then  against  earnings  iias 
the  same  result  as  if  the  accounting 
entries  were  made  in  reverse.  Moreover, 
paragraph  (d)  does  not  specify  any 
requirements  with  respect  to  the 
consolidation  or  timing  of  entries. 
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D.  BaetioB  Sn.l8:  «Mlf  eipatfoB  faleresftt 
in  Pools  cfLBtHH 


One  flooMieiiter  fBCOBaeMM  tbtt 
the  Board  clarify  Ifaa  anu^igs  flf  fte 
term  "pod  nf  loBsar  and  tbe  phrases 
"maximum  regulatory  limitations,  or^ 
years"  and  "maximum  regulatory 
limitations,  or  90  percent  of  the  securi^ 
value"  oontained  in  paragrafih  {a^S]. 
See  12  CFR  571.13(a)(8)  (1988).  fte 
Board  agrees,  and  is  aniendaig  tfie  first 
sentence  of  ow  vegulaUon  to  diarify  ftat 
a  pool  of  loans  means  a  groop  of  loans 
in  the  nattav  ofaaortgagebacked 
securities.  TIm  Board  is  also  amending 
paragraph  (a)(3)  to  clarify  that  the  30 
year  limitation  applies  when  ihete  ia  aa 
otherwise  applicable  maximum 
regulatoiy  limitation.  Furthermore,  the 
fmal  rule  darifies  tiiat  90  percent  of  the 
security  value  applies  when  thne  Is  no 
regulatory  maximum  percentage  of 
value  Umitatioa 

Tne  same  commenter  dso  suggested 
thttt  insured  and  guaranteed  loans  wni^ 
loans  wi6i  private  mortgage  insurance 
coverage  be  excbded  from  the 
origins  tor/servicer  reporting 
requirements  of  paragraph  (a)(3).  Tlie 
Board  agrees  tiiat  inrared  and 
guaranteed  bans  should  be  excluded 
from  tiiese  Teportmg  requli'emenls. 
Former  1 571.13(aJ(3).  however,  did  not 
exclude  loans  with  private  mortgage 
insurance  coverage.  The  Board  believes 
that  an  amendment  to  exclude  loans 
with  privaie  mortgage  JrwHiraBce  bom 
the  originator/servicer  reporting 
requiremealB  would  oonstitute  a 
substantive  amendaient  and  is  oot 
appropriate  at  this  time. 

m.  Tin  Final  Rirfe 

In  addition  to  the  dianges  bom  the 
proposed  rule  described  in  the 
"Discassioa  of  CcmmenUB,"  the  final  rale 
differs  from  the  proposal  in  Ike 
following  areas. 

To  be  consistent  with  the  Board's 
classification  of  assets  systeai.  f  561 J17- 
2(a)  ia  amended  to  dicact  that  an 
institution's  apycaisal  of  KBO  shall  be 
conducted  at  the  eariier  of  ia-aubstaaoe 
foreclosure  or  at  the  time  <d  acquiaitioa. 

Section  593.17-2(6]  of  diia  fiml  rule 
provides  that  aa  examiner  shaH  base  ae- 
eva  hiatinns  of  real  estate  and  teal  estate 
collateral  on  net  isalizable  value.  Tki»  is 
in  coatraat  to  par^gnyh  ^j  as  propaaed. 
which  provided  that  if  ceal  eatate 
collateral  has  been  in-aubstaace 
foreclosed  the  re-evaluation  shall  be 
based  oo  fair  value.  As  a  xesull  of  the 
issuance  of  Gonsensos  No.  89-0  by  the 
Emerging  Issues  Task  Force  of  the 


clarifying  that  in-substance  foreclosi 
and  actual  fbredosares  should  be 


acoouated  far  in  4)e  same  way,  (he 
Board  is  not  inelB(fii«  tUs  "iair-valB^ 
prescription  hi  the  final  rule.  Para^a^ 
(b)  of  the  final  rule  also  fBowides  that 
the  avaflablUfy  of  private  mnrtgAgo 
insurance  compensation  maylM  a  re- 
evalaatiaa  factor,  rafter  (haa  a 
dassification  of  assets  fsctor.  wUch  Hxb 
Board  is  removing  fram  Section  STLla. 
Paragraph  id)  provides  fhat  adjostment 
chaj|^  ahkllbe  made  against 
established  dowances.  if  any,  and  ihen 
against  earnings.  Also,  as  a  technical 
amendment  the  Board  Is  removing 
language  in  SeotioB  STLla  that 
incorreefiy  suggested  that  an  appraisal 
must  be  used  as  a  basis  for  establishing 
a  valuatioB  allowaoce. 

As  previously  described,  the  Board 
proposed  a  technical  amendmeat  to 
S  545.112  providing  that  a  Federal 
institution  may  cany  REO  at  lair  market 
value,  whiii  may  Indude  uncollected 
interest  to  ihe  extent  the  iodusion  of 
such  interest  Is  supported  by  the  fair 
maricet  value  of  five  property.  The  Board 
has  determined,  however,  to  apply  this 
provision  to  all  insured  Institutions. 
Therefore,  it  has  been  Induded  In 
§  S63.17-2(a).  Accoidingly,  the  Board  is 
removing  S  545.112  entirely. 

An  exception  to  tfie  proposed  removal 
of  regulatory  references  to  "scheduled 
items"  is  the  continued  use  of  that  term, 
and  the  uae  of  a  "sdiedaled  item  fsctar" 
in  S  563.U(bK4K<}(F|-'&«12CHl 
563.13(b)(4)(i)(F)  (1988).  In  adopting  the 
classification  of  aaseCs  syetom,  (be 
Board  developed  and  implemented  the 
use  of  the  sdieduled  item  factor  as  an 
interim,  transitional  measure  to 
cdculate  the  eontingeacy  component  of 
an  instito€(Hi'«  regidatery  capital 
reqtnrement.  Id  llieBoardv^  continue 
to  indude  the  scheduled  item  factor  as 
an  interim  device  imtil  the  Board 
completes  its  review  and  ooaakieration 
of  appropriate  revisioBS  to  the  mininiiHn 
regulatoiy  csrpttal  regalatian.  See  S3  FR 
338,345. 

Tlie  Board  wishes  to  Dole  that  it  Is 
oondnmng  to  review  Ihe  proposed 
changes  to  the  nmrnmun  regcdatory 
capital  requirement  regulation.  See  12 
CFR  563.13  (1988);  53  FR  51800 
(December  23, 1988).  The  Board's 
proposed  capital  requirement  is  a  risk- 
based  system  and  does  not  aee  a 
scheduled  items  factor. 

lUs  leguiatiDB.  efiEsottse  iaMedUtely 
upon  adoption  by  ihe  Boasd.  is  being 
issued  without  the  delayed  effective 
date  requirements  of  the  AdmiatstratiTe 
Procedure  Act.  ae  amended  ("ARA"). 
Pursuant  to  5  U&C  S6a(il)(Z).  and  ia 
acaudanoe  wMi  the  Baaed's  ri  filiations 
published  mt  12  CFR  908.14.  Ihe  Board 
has  aetomftied  Qiat  vie  regmatioB  is  not 
subject  to  ne  delayed  effective  date 


requirements  dtfbe  AFA because  die 
regulaliona  are  ccmfonnlttgaod 
technica!  amendments  that  inpoae'no 
new  requirements. 

Regulatory  FTexBiflity  AnaVels 

Pursuant  to  section  3  of  the  Regulatory 
Flexibilify  Act,  S  U.S.C.  804.  the  Board  Is 
providing  the  following  regulatory 
flexibility  analysis: 

1.  Reasons,  objectives,  and  legal  basis 
underlying  die  rale.  These  dements  are 
incorporated  aoove  in  the 
Supplementary  Information  secSon. 

ZSmaHJastitutians  to  which  thamle 
would  apply.  The  rule  would  apply  to  all 
insured  institotiona  witknU  legaid  to 
size. 

3.  Impact  of  the  rule  tm  smaH 
institutioBM.  The  tde  amdd  not  kaw  a 
dispreportionate  impact  on  saiall 
insured  tnstitationB. 

4.  Overlapping  or  confSctiag  federal 
rules.  There  are  ao  kaowa  £ed«al  ndea 
that  duplicate,  overlap,  or  conflict  tvitfi 
this  rule. 

5.  Altemativee  to  (Ae  rule,  Tlie  Board 
has  not  found  any  alternatives  to  date 
that  would  be  less  burdensome  and 
adequately  addrina  its  nrmoems 

IistofSufa}ects 

12  CFR  Part  SIS 

Accounting,  Consumer  protection. 
Credit,  Electronic  funds  transfers, 
Investments,  Manufactured  homes. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Savings  and  loan 
associations. 

12  CFR  Parts  548  and  561 

Savings  and  loan  associatiana. 

12  CFR  Part  563 

Bank  deposit  insuranoe,  Catrenqr. 
Investinents.  Reporting  and 
recordkeeping  requirements.  Savings 
and  loan  associations. 

12  CFR  Part  563b 

Reporting  and  reooidkeeping 
requirements,  Savings  and  loan 
associations.  Securities. 

12C^RPaKt563e 

Accounting.  Reporting  and 
recordkeeping  requirements,  Savings 
and  Loan  associatlans.  Securities. 

12CFnfiartS79 

Bank  deposit  insurance.  Savings  and 
loan  associations. 

12  CFR  Part  571 

Accounting.  Bank  deposit  iaauiance. 
Savings  and  loan  associations. 

Accordin^y.  the  Federal  Home  Loan 
Bank  Board  hereby  amends  parts  545 
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and  540,  ■ubchapter  C  and  parts  561. 
ses,  563c  57a  and  571.  subchapter  D. 
chapter  V.  title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C-FEOERAL  SAVmOS  AND 
LOAN  SYSTEM 

PART  545-OPERATIONS 

1.  The  authority  citation  for  Part  545 
continues  to  read  as  follows: 

Aiidncity:  Sec.  SA,  47  Stat  727,  ai  added 
by  Mcl,  ee  Stat.  256,  as  amended  (12  U.S.a 
142Sa):  MC.  5. 48  StaL  132,  ai  amended  (12 
U3.C  1464);  Mca.  402-403, 407, 48  Stat.  125fr- 
1257. 128a  as  amended  (12  U.S.C  172fr-l726, 
and  1730):  Reoig.  Plan  No.  3  of  1947, 12  FR 
4981, 3  CFR.  1943-1948  Comp.,  p.  1071. 

8S4845  [Amended] 

2.  Section  545.45(e)  is  amended  by 
removing  the  paragraph  designation  for 
paragraph  (e)(1)  and  by  removing 
paragraph  (e)(2J. 

3.  Section  545.73(a)  is  revised  to  read 
as  follows: 

8546.73   Intsr-Ainartean  Savings  and  Loan 


(a)  The  association's  regulatory 
capital  meets  the  requirements  of  ' 
1 563.13  of  this  chapter,  including  any 
individual  minimum  capital  requirement 
established  under  S  563.14  of  this 
chapter  or  by  a  capital  directive  issued 
pursuant  to  8  563.14-1  of  this  chapter, 
and  all  losses  have  been  offset  by 
specific  loss  allowances  to  the  extent 
required  by  8  563.17-2  of  this  chapter. 

4.  Section  545.74  is  amended  by 
removing  paragraph  (a)(4]  and  by 
redesignating  existing  paragraph  (a)(S] 
as  the  new  paragraph  (a)(4);  by  revising 
the  introductory  text  of  paragraph  (d)(2) 
to  read  as  follows;  and  by  removing 
paragraph  (d)(4). 

8545.74   ServteeeorporaOoML 

•       •       •       •       • 

[d]  Amount  of  investment.  *  *  * 
(2)  In  addition  to  amounts  that  it  may 
invest  under  paragraph  (d)(1)  of  this 
section,  an  association  Uiat  meets  the 
minimum  regulatory  capital 
requirements  of  8  563.13  of  this  chapter, 
including  any  individual  mintmiiiw 
capital  requirements  established  under 
8  563.14  Qf  this  chapter  or  by  a  capital 
directive  issued  under  the  authority  of 
8  563.14-lof  this  chapter,  may  lend 
additional  amounts  as  follows: 


8B4&112   [Removed  and  fMOfvedl 

5.  Section  545.112  is  removed  and 
reserved. 


PART  546— MERGER,  DISSOLUTION, 
REORGANIZATION,  AND 
CONVERSION 

6.  The  authority  citation  for  Part  546 
continues  to  read  as  follows: 

.  Authority:  Sees.  2. 5. 48  Stat.  128, 132,  as 
amended  (12  U.S.C.  1402, 1464):  sees.  401-403, 
405-407.  48  Stat.  1255-1257. 125»-126a  as 
amended  (12  U.S.C.  17a*-172e,  1728-1730); 
sec.  408, 82  Stat  5,  as  amended  (12  U.S.C. 
1730a);  Reoi^.  Plan  No.  3  of  1847. 12  FR  4981, 
3  CFR.  1943-1948  Comp.,  p.  1071. 

7.  Amend  8  546.2  by  removing  the  last 
two  sentences  of  pamgraph  (h)(l)(xii) 
and  adding  in  their  piace  the  following 
sentence: 


8846.2    Procedure; efrectlve date. 


(h)(1)  *  •  • 

(xii)  *  •  *  For  purposes  of  this 
provision,  in  calculating  whether  the 
regulatory  capital  of  the  resulting 
association  will  at  least  equal  the 
amount  required  unckr  8  563.13  of  this 
chapter,  the  Principal  Supervisory  Agent 
may  exclude  the  scheduled  item  factor 
that  will  be  acquired  in  the  merger  and 
the  amount  of  either  the  regulatory 
capital  deficiency  or  the  liabilities  of  the 
acquired  association  at  the  date  of  the 
meigen 


SUBCHAPTER  D-FEOERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  561— DEFINITIONS 

8.  The  authority  citation  for  Part  561 
continues  to  read  as  follows: 

Authority:  Sec.  1, 47  Stat  725,  as  amended 
(12  U.S.C.  1421  et  seq.):  sec.  5A.  47  Stat  727, 
as  added  by  see.  1, 64  Stat  256,  as  amended 
(12  U.S.C  1425a):  see.  SB.  47  Stat  727.  as 
added  by  see.  4, 80  Stat  824,  as  amended  (12 
U.S.C.  1425b);  sec.  17, 47  Stat  736,  as 
amended  (12  U.S.C.  1437);  sec.  2, 48  Stat  128, 
as  amended  (12  U.S.C.  1462);  Sec.  5, 48  Stat 
132,  as  amended  (12  U.S.C.  1464);  sees.  401- 
407. 48  Stat.  1255-1280,  as  amended  (12  U.S.C. 
1724-1730);  sec.  408, 82  Stat  5.  as  amended 
(12  U.S.C  1730a);  Reorg.  Plan  No.  3  of  1947, 12 
FR  4981,  3  CFR,  1943-1948  Comp.,  p.  1071. 

8561.17   [Removed  and  reserved] 

9.  Section  561.17  is  removed  and 
reserved.  J 

PART  S63-OPERAnONS 

10.  The  authority  citation  for  Part  563 
continues  to  read  as  follows: 

Authority:  Sec.  1, 47  Stat  725,  as  amended 
(12  U.S.C  1421  et  seq.);  sec  5A.  47  Stat  727. 
as  added  by  se&  1, 64  Stat  258,  as  amended 
(12  U.S.C  1425a);  sec.  SB,  47  Stat  727,  as 
added  by  sec.  4, 80  Stat  824.  as  amended  (12 
U.S.C  142Sb);  sea  17, 47  Stat  736.  as 
amended  (12  U.&C.  1437);  sec  2, 48  Stat  128, 
as  amended  (12  U.S.C  1462);  sec.  5, 48  Stat 


132,  as  amended  (12  U.S.C.  1464);  sees.  401- 
407, 48  Stat  1255-1260,  as  amended  (12  U.S.a 
1724-1730);  sec.  408, 82  Stat  5,  as  amended 
(12  U.S.C.  1730a);  sec  1204, 101  Stat  862  (12 
U.S.C.  3806);  Reorg.  Plan  Nd.  3  of  1947, 12  FR 
4981, 3  CFR.  194^1948'CompH  p.  1071. 

8SM.7-5   Mandatorily  rodeemaMo 
preferred  slock. 

11.  Amend  8  563.7-5  by  removing 
paragraph  (b](2)(ii);  and  by 
redesignating  paragraphs  (b)(2)(iii)  and 
(b)(2)(iv)  as  paragraphs  (b)(2)(ii)  and 
(b](2)(iii),  respectively. 

12.  Section  S63.B(e)(l)  is  amended  by 
revising  the  introductory  text  to  read  as 
follows:  1 

8  563.8    Borrowing  RmKatone. 
•        •        •        *        * 

(e)  Filing  reqmrement$  for  outside 
borrowings  with  maturities  in  excess  of 
one  year.  (1)  Unless  the  Insured 
institution  meets  the  regulatory  capital 
requirement  of  8  563.13  of  this  chapter  or 
any  applicable  individual  minimum 
capital  requirement  of  8  563.14  of  this 
chapter  or  capital  directive  issued 
pursuant  to  8  563.14-1  of  this  chapter,  it 
shall,  at  least  ten  business  days  prior  to 
issuance,  file  with  the  Sepervisory 
Agent  a  notice  of  intent  to  issue 
securities  evidencing  such  borrowings. 
Such  notice  shall  contain  a  summary  of 
the  terms  of  the  seouity, 
including:  •  *  • 


13.  Amend  8  563.8-1  ay  removing 
paragraph  (b)(2)(ii)  and  by.redesignating 
paragraphs  (b)(2)(iii),  (iv)  and  (v)  as  the 
new  paragraphs  (b](2)(ii).  (iii)  and  (iv). 
respectively. 

14.  Amend  8  563.8-4  fay  revising  the 
second  sentence  of  paragraph  (b)(7)  to 
read  as  follows: 

8563J-4  Transfer  and  repurctwse  Of 
government  securities. 


(b)  •  •  • 

[7]  Eligibility  requirements.  *  *  'An 
institution  that  does  not  have  regulatory 
capital  equal  to  the  stun  of  one  percent 
of  all  liabilities  [i.e.,  totd  assets  minus 
regulatory  capital)  of  the  institution,  plus 
an  amoimt  equal  to  20  percent  of  the 
institution's  assets  clasrified  under 
8  561.16c  of  this  chapter,  shall  not  issue 
or  renew  repurchase  agieements  under 
paragraph  (b)  of  this  section  imless  it 
meets  the  following  additional 
requirements.  *  •  • 
•        •        »       •       • 

15.  Section  563.»-7(b)  is  revised  to 
read  as  follows: 


8S63J-7 
value. 


of  Mperoenlof 
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(b)  This  section  does  not  apply  to 
loans  lo  facilitate  the  sale  of  real  estate 
owned  as  a  result  of  foreclosure,  or 
acquired  by  deed  in  lieu  of  foreclosure, 
or  where  a  contract  purchaser  has 
defaulted  and  the  contract  canceled,  nor 
to  investments  in  Farmers  Home 
Administration  Rural  Housing  Program 
guaranteed  loans  complying  with 
8  545.38  of  this  chapter. 

16.  Amend  8  563.9-8  by  revising 
paragraph  (g)(3)(ii)  {\){i){iil\  to  read  as 
follows: 

8  563.9  ■    Regulation  of  equity  rtak 
investment  In  e(|uity  securWos,  reel  estate, 
service  corporations,  operating 
sutMldierles,  certain  land  loans,  and 
nonresidential  construction  loans. 
***** 

(g)  Exceptions.  *  •  * 

(3)  •  •  * 

(ii)  *  •  • 

(A)  •  •  • 

(i)  *  *  * 

[Hi]  The  level  of  assets  classified 
under  8  561.16c  of  this  chapter. 
•        •        *        •        * 

17.  Section  563.17-2  is  amended  by 
revising  paragraphs  (a),  (b),  and  (d)  to 
read  as  follows: 

8563.17-2   Re^valuationofeseets; 
adjustment  of  book  valued  edlwtment 


(a)  Real  estate  owned.  An  insured 
institution  shall  appraise  each  parcel  of 
real  estate  owned  at  the  earlier  of  in- 
substance  foreclosure  or  at  the  time  of 
the  institution's  acquisition  of  such 
property,  and  at  such  times  thereafter  as 
dictated  by  prudent  management  policy. 
The  Principal  Supervisory  Agent  or  his 
or  her  designee  may  require  subsequent 
appraisals  if,  in  his  or  her  discretion, 
such  subsequent  appraisal  is  necessary 
under  the  particular  circumstances.  The 
foregoing  requirement  shall  not  apply  to 
any  parcel  of  real  estate  that  is  sold  and 
reacquired  less  than  12  months 
subsequent  to  the  most  recent  appraisal 
made  pursuant  to  this  paragraph.  A 
dated,  signed  copy  of  each  report  of 
appraisal  made  pursuant  to  any 
provisions  of  this  paragraph  shall  be 
retained  in  the  institution's  records. 
Appraisals  of  parcels  of  real  estate  that 
are  similar  in  all  essential  respects  may 
be  based  on  an  appraisal  of  one  or  more 
of  such  parcels.  Appraisals  required 
under  this  provision  shall  conform  with 
8  563.17-la  of  this  Part.  An  insured 
institution  may  not  carry  real  estate  on 
its  books  for  a  sum  in  excess  of  the  total 
amoimt  invested  by  the  institution  on 
account  of  such  real  estate,  including 
advances,  costs,  improvements,  and 
uncollected  interest  to  the  extent  that 
such  carrying  value  is  supported  by  the 


fair  maricet  value  of  the  property  at  the 
date  of  the  earlier  of  foreclosure  or  in- 
substance  foreclosure. 

(b)  Re^valuation  of  loans  and  other 
assets.  In  connection  with  each 
examination  of  an  insured  institution  or 
service  corporation,  the  Board's 
examiner  shall  make  such  re-evaluation 
of  such  institution's  or  service 
corporation's  assets  (exclusive  of 
insiued  or  guaranteed  loans)  as  deemed 
advisable  or  necessary.  Any  such  re- 
evaluation  of  real  estate  or  real  estate 
collateral  shaU  be  based  on  net 
realizable  value  and  should  take  into 
consideration  the  availability  of 
compensation  by  private  mortgage 
insurance  to  the  extent  of  its  probability 
of  payment 

(d)  Adjustment  charges.  Adjustment 
of  the  book  value  of  an  asset  by  an 
insured  institution  or  service 
corporation  pursuant  to  any  provision  of 
this  section  shall  be  made  by  a  charge 
against  such  institution's  or  service 
corporation's  previously  established 
allowances,  if  any,  and  then  against 
earnings  for  the  period  in  which  such 
charge  is  made.  Any  recovery  of  any 
portion  of  any  amount  previously 
charged  against  allowances  established 
for  the  sole  purpose  of  absorbing  losses 
shall  be  credited  to  such  allowances; 
such  credit  shall  be  in  addition  to  all 
other  required  credits  to  such 
allowances.  Any  recovery  of  any  portion 
of  any  amount  previously  charged 
against  earnings  shall  be  credited  to 
earnings  for  the  period  in  which  such 
recovery  is  effected.  For  the  piurposes  of 
this  paragraph  (d),  any  charge  against  a 
specific  allowance  established  pursuant 
to  any  provision  of  this  section  shall  be 
deemed  to  be  a  recovery  on  an  asset,  the 
book  value  of  which  was  previously 
adjusted  unless  such  charge  is  made  for 
the  purpose  of  concurrently  writing 
down  the  book  value  of  such  asset 

1&  Amend  8  563.22(e)(l)(xii]  by 
removing  the  semicolon  located  at  the 
end  of  the  paragraph  and  replacing  it 
with  a  period  and  by  adding  a  new 
sentence  to  read  as  follows: 

8563.22    Merger,  consoHdation,  purchase 
or  sale  of  assets,  or  assumption  of 
liabilities. 

*        *        *        ft        •  _ 

(e)  *  •  • 

(1)  *  •  * 

(xii)  •  *  *   For  purposes  of  this 
section,  in  calculating  whether  the 
regulatory  capital  of  the  resulting 
association  will  at  least  equal  the 
amount  required  under  8  563.13  of  this 
part  the  Principal  Supervisory  Agent 
may  exclude  the  scheduled  item  factor 
that  would  otherwise  apply  to  the 


association  that  will  be  aoqafaed  in  tlie 
merger  and  the  amount  of  eidier  the 
regulatory  capital  deficiency  or  the 
liabilities,  including  averaged  liabilities, 
of  the  acquired  association  at  die  date 
of  the  merger 


PART  563b-CONVER8IONS  FROM 
MUTUAL  TO  STOCK  FORM 

19.  The  authority  citation  for  Part  S63b 
continues  to  read  as  follows: 

Autliority:  Sec  5A,  47  Stat  727,  as  added 
by  sec.  1, 64  Stat  256.  as  amended  (12  U.S.C 
1425a):  sec  17, 47  Stat  736,  as  amended  (12 
U.S.C  1437);  sees.  2,  5, 48  Stat  128, 132,  as 
amended  (12  U.S.C.  1462. 1464);  sees.  401-403. 
405-407, 48  Stat  1255-1257, 1259-128a  as 
amended  (12  U.S.C  1724-1728, 1728-1730): 
see.  406. 82  Stat  5,  as  amended  (12  U.S.C 
1730a):  sees.  3, 12-14, 23, 48  Stat  882, 894-885. 
901,  as  amended  (15  U.S.C.  78c  \-n,  w); 
Reorg.  Plan  No.  3  of  1947, 12  FR  4881, 3  CFR. 
1943-1948  Comp.,  p.  1071. 

20.  Amend  8  563b.l01  by  adding  a 
new  sentence  at  the  end  of  Item 
7(c)(l)(C)(v)  and  revising  Item  7(d)(7)  to 
read  as  follows: 

8  563b.101— Form  PS-Proxy  Statement 

***** 

(7)  .  *  . 

(c)  •  •  * 
(1)  •  •  * 

[Q  Results  of  opemtiong.  *  *  * 
(v)  *  *  *  This  would  include  real  estate 
development  significant  amounts  of 
commercial  real  estate  as  loan  collateral,  and 
any  other  significant  risk  factors  inherent  in 
the  applicant's  lending  or  investment 
portfolios,  including  significant  increases  in 
amounts  of  nonaccnial  past  due, 
restructured,  and  potential  problem  loans 
(see  Securities  Exchange  Commission's 
Securities  Act  Industry  Guide  3.  Section  in 
C). 

(d)  •  •  * 

(7)  Describe  briefly  the  risk  elementa 
within  the  loan  and  investment  portfolios 
including  the  applicant's  customary 
procedures  regarding  delinquent  loans.  As  of 
the  end  of  each  of  the  periods  covered  t>y  the 
statements  of  operation  required  by  Item 
14(b)(1)  of  this  section  and  as  of  the  date  of 
the  latest  statement  of  financial  condition 
required  by  Item  14(a).  set  forth  in  tabular 
form  the  amounts  and  categories  of 
nonaccnial,  past  due,  restructured,  and 
potential  problem  loans  [see  Securities 
Exchange  Commission's  Securities  Act 
Industry  Guide  3.  Section  in  C)  and  the  ratio 
of  such  loans  to  total  assete.  Where  the 
amount  of  real  estate  that  has  been  in- 
substance  foreclosed,  acquired  by 
foreclosure,  or  by  deed  in  lieu  thereof  is 
significant  include  a  brief  description  of  the 
major  properties  and  a  statement  as  to  the 
applicant's  probable  losses,  if  any,  upon 
disposition  of  such  properties. 
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PART  SSSe-ACCOUNTINQ 


21.  Tha  authority  citation  for  part  SeSc 
continues  to  read  as  follows: 

Audwcity:  Sec  5, 48  Stat  13t  ■»  siiMnded 
(12  U.S.C  1464):  MCS.  402-403, 407, 46  StaL 
1296-12S7, 1280,  aa  amended  (12  U.S.C  172S- 
172a  1730);  sees.  3(b),  12-14. 23. 46  Stat  882. 
882, 8M-885, 901.  as  amended  (IS  U.S.C. 
78c(b),  m,  n,  w):  Reoig.  Flan  No.  3  of  1947, 12 
FR  4981, 3  CFR.  1943-48  Comp.,  p.  1071. 

22.  Amend  {  Se3c.l4  by  revising  the 
first  sentence  of  paragraph  (a)  to  read  as 
foUows: 


|8Me.14 

onttMsalaer 


AooounHnQ  tar  gains  and 


of 

(a)  General.  An  insured  institution,  by 
resolution  of  its  board  of  directors,  may 
elect  to  defer  and  amortize  all  gains  and 
losses  net  of  related  income  taxes 
computed  in  accordance  with  generally 
accepted  accounting  principles  on  any 
sale  or  other  disposition,  occurring  in 
the  fiscal  year  that  the  action  to  defer 
and  amortize  is  taken,  of  mortgage 
loans,  redeemable  ground-rent  leases, 
mortgage-related  securities  (as  defined 
in  i  563.17(a)(4)  of  this  subchapter), 
preferred  stock  that  at  the  time  of 
issuance  provides  for  redemption  on  a 
fixed  date  in  a  fixed  dollar  amount  or 
for  redemption  pursuant  to  a  fixed 
schedule  of  periodic  payments  and  has  a 
remaining  term  to  maturity  of  at  least 
five  years,  and  debt  securities  that  do 
not  quaUfy  as  liquid  assets  under 
§  523.10(g]  (except  diose  qualifying 
under  1 523.10(g)(ll)]  of  this  chapter 
because  of  their  maturities  or  that  have 
remaining  terms  to  maturity  of  at  least 
five  years. 


23.  Amend  |  seSclOZ  by  revising  Item 
I(7)(j)(ii)toreadasfbllowK 

iS63e.102    FbMncW 


PART  570-BOARO  RUUMGS 

24.  The  authority  citation  for  part  570 
continues  to  read  as  foUows: 

Authority:  Sees.  552. 556.  80  Stat  383.  388, 
aa  amended  (5  U.S.C  962,  550);  aec.  11, 47 
Stat  733,  as  amended  (12  U.S.C 
1431(e)(2)(c));  sec.  5, 48  Stat  132,  as  amended 
(12  U.S.C.  1464);  sees.  401-403, 405, 407. 48 
Stat  1255-1257, 1259-1260,  as  amended  (12 
U.S.C.  1724-1726, 1728.1730);  sec  414,  as 
added  by  sec.  522. 94  Stat.  165,  as  amended 
(12  U.S.C.  1730g];  Reorf.  Plan  No.  3  of  1947, 3 
CFR,  1943-48  Comp.,  p.  1071. 

S  57IL8   [Ramoved  aad  raaerved) 

25.  Section  570.8  is  removed  and 
reserved. 


malcMngtIw      PART  571— STATEMENTS  OF  POLICY 

26.  The  authority  citation  for  part  571 
continues  to  read  aa  follows: 

Authority:  Sec.  5A,  V  Stat  727,  as  added 
by  sec.  1. 64  Stat  256.  as  amended  (12  U.S.C 
1425a);  sec.  17. 47  Stat  730.  as  amended  (12 
U.S.a  1437);  sec.  5, 48  Btat  132,  as  amended 
(12  U.S.C.  1464);  sees.  402. 403, 406, 407, 48 
Stat  1256, 1257, 1259. 1260,  as  amended  (12 
U.S.C  1725, 1726, 1729. 1730);  Reorg.  Plan  No. 
3  of  1947. 12  FR  4981,  3  CFR,  1943-46  Comp., 
p.  1071. 

27.  Amend  §  571.1  by  adding  the 
following  after  the  last  sentence  in 
paragraph  (b);  and  by  removing  and 
reserving  paragraph  (d). 

S  871.1    Appraisal  of  raalastatt  securing 
I  of  Insured  insftutlona. 


L  Balance  Sheet  *  *  * 

0)*  *  • 

(ii)  If  a  significant  portion  of  tfaa  j  „„   „  ,. 
amount  of  loans  outstanding  at  the  and  of  the 
fiscal  year  diadoaad  pnrsaant  to 
subparagraph  (i)(A)  of  this  paragraph  (j) 
above  niatas  to  noaacaiiaL  past  ^e. 
mtruBlmd.  and  potantial  profalan.  loans 
(see  Saeniitias  Bmhangs  Camnissiaa's 
Securities  Aetlodnstiy  Guide  3.  Sectitn  III 
C),  so  state  and  disdose  the  sggragaia 
amount  of  aaoh  kiaas.alaiig  with-saeh  otfasr 
infarawtian.DaaaaaBiy  tn  an  aadaistaiidtBg  of 
the  effscto  of  the  transactians  oatfaa 
statamante. 


(b)  Authority  of  Supervisory  Agent  to 
obtain  appraisals.  *  *  *  When  the  trend 
of  the  ratio  of  assets  classified  under 
S  561.16c  of  this  ch^ter  to  total  assets  is 
such  that  it  raises  a  serious  question  as 
to  an  institution's  financial  condition, 
when  it  is  apparent  tiiat  asseta  seciued 
by  real  property  are  worth  substantially 
less  than  the  book  value  thereof,  or 
when  there  are  other  indications  of  the 
need  to  evaluate  appraisal  practices  and 
policies,  the  Supervisory  Agent  is 
authorized  to  obtain,  as  a  part  of  and  in 
connection  with  an  examination, 
appraisals  of  the  real  estate  securing  the 
insured  institution's  loans  and  contracts. 


(d)  [Reserved] 


28.  Amend  9  571.1a  by  revising  the 
introductory  text  of  the  section  to  read 
as  follows: 


1 571.1a   OaaaMeatlpn  of  ( 

This  statement  of  policy  provides 
guidance  in  the  daasification  of  assets 
pusBuant  to  ft  SSLlQc  of  this  subchapter. 
Asseta  subiecLta  tlis  classification 
requirement  may  fall  within  more  than 


one  category,  and  a  portion  of  an  asset 
may  remain  unclass^ed. 

29.  Amend  S  571.13  by  revising  the 
introductory  text  of  paragraph  (a)  and 
paragraph  (a](3]  to  read  as  follows: 


S  S71.13 


(a)  When  an  insured  feistitution 
purchases  a  participation  interest  in  a 
pool  of  loans  (in  the  nature  of  mortgage- 
backed  securities),  compliance  with  the 
documentation  requirements  of  §S  563.9^ 
and  563.17  of  this  subchapter  may  be 
impractical. 

(3)  The  originator/ seivicer  has  agreed 
to  provide  each  insured  institution 
investing  in  the  pool  a  monthly  report  of 
loan  delinquencies.  The  report  shall 
separately  indicate: 

(i)  The  number  and  aggregate 
principal  amount  of  loans  delinquent 
one  month  and  two  or  more  months; 

(ii)  The  book  value  of  any  collateral 
acquired  by  the  pool  through 
foreclosure,  deed  in  lieu  of  foreclosure 
or  other  exercise  of  the  originator/ 
servicer's  security  interest  in  the 
collateral;  and 

(iii)  The  aggregate  dollar  amount  of 
loans  made  by  the  pool,  if  any,  on  the 
security  of  the  collatersd  acquired  as 
described  in  paragraph  (a)(3)(ii)  of  this 
section  (other  than  insured  bans, 
guaranteed  loans,  or  contract  or  loans 
having  the  benefit  of  a  guaranty  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation)  if  audi  loans  have 
remaining  expiration  pariods  in  excess 
of  maximum  regulatory  limitations,  or  30 
years  when  there  is  no  maximum  term 
limitation,  or  have  unpaid  principal 
balances  in  excess  of  maximum 
regulatory  limitations  or  90  percent  of 
the  security  value  when  there  is  no 
maximum  regulatory  percentage  of 
value  limitation. 


By  the  Federal  Home  Loan  Bank  Board. 
John  F.  GUzzoni. 
Assistant  Secretary. 
(FR  Doc.  89-19174  Filed  8-17-89;  8:45  am] 
aajJMQ  0008  S»»«MI 
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AOENCV:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  operating  head  of 
the  Federal  Savings  and  Loan  Insurance 
Corporation  (the  "FSLIC  or  die 
"Corporation"),  is  amending  its 
regulations  relating  to  issuance  and 
regulatory  capital  treatinent  of 
subordinated  debt  securities  by  insured 
institutions  found  at  12  CFR  563.8-1.  The 
changes  are  intended  to  increase  the  use 
of  delegations,  to  codify  certain 
interpretations  of  the  rule,  to  add 
conditions  of  approval,  and  to 
interpretations  of  the  rule,  to  add 
conditions  of  approval,  and  to  make 
technical  revisions  in  the  rule.  In 
addition,  the  final  rule  modifies  the 
bases  for  supervisory  objection  to 
approval  of  a  subor^ated  debt 
application  now  found  at  12  CFR 
563.8-l(b](2)  by  authorizing  the  Office  of 
Regulatory  Activities  of  the  Federal 
Home  Loan  Bank  System  ("Office  of 
Regulatory  Activities")  to  develop 
guidelines  in  consultation  with  the 
Office  of  District  Banks  and  the  Office 
of  General  Counsel  and  to  specify  the 
bases  for  supervisory  objection  to  the 
issuance  of  subordinated  debt  (the 
"Guidelines").  The  Guidelines 
developed  by  the  Office  of  Regulatory 
Activities  will  be  issued  before  the 
effective  date  of  this  final  rule.  The 
Board  expects  to  limit  the  imposition  of 
non-standard  conditions  in  suborduiated 
debt  approvals.  Accordingly,  the  Board 
is  deleting  certain  of  the  bases  for 
supervisory  objection  currently 
specified  in  the  regulation,  some  of 
which  have  become  obsolete,  and  the 
Office  of  Regulatory  Activities  will  issue 
shortly  Guidelines  that  specify 
supervisory  bases  for  objection  to 
subordinated  debt  applications.  The 
Guidelines  will  implement  the  general 
standards  contained  in  the  final 
regulation. 

Further,  the  rule  now  includes  a  set  of 
standard  conditions  that  will  be 
applicable  to  approvals  of  applications 
to  include  subordinated  debt  in 
regulatory  capital.  Except  in  highly 
unusual  circumstances  or  where 
supervisory  objections  are  raised  based 
on  the  Guidelines  in  effect  at  that  time, 
the  Board  expects  that  such  standard 
conditions  will  be  the  only  conditions 
imposed  by  the  Board  or  its  delegates  in 
the  approval  of  subordinated  debt 
applications. 

Finally,  the  final  rule  gives  the 
Principal  Supervisory  Agents  ("PSAs") 
authority  to  deny  as  well  as  to  approve 
subordinated  debt  applications.  Coupled 
with  this  new  authority,  the  regulation 


includes  an  appeal  process  designed  to 
provide  "final  agency  action." 

The  Board  is  aware  that  under  the 
pending  Financial  Institutions  Reform, 
Recovery  and  Enforcement  Act  of  1989, 
inclusion  of  subordinated  debt  as  a  form 
of  regulatory  capital  may  become  more 
limited  than  is  the  case  today. 
Accordingly,  to  the  extent  that  inclusion 
of  subordinated  debt  as  a  form  of 
regulatory  capital  is  restricted,  the 
revised  regulatory  provisions  will  apply 
to  only  that  portion  of  an  insured 
institution's  subordinated  debt  that 
would  be  permitted  to  be  treated  as 
regulatory  capital  and  to  the  extent  such 
subordinated  debt  can  be  included  in 
regulatory  capital  under  the  new 
legislation  and  new  regulations  issued 
pursuant  thereto. 

EFFECTIVE  DATE:  September  18. 1989. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  D.  Glenn,  Attorney.  (202)  906-6203, 
Corporate  and  Securities  Division;  Julie 
L.  Williams,  Deputy  General  Counsel  for 
Securities  and  Corporate  Structure,  (202) 
906-6459,  Office  of  General  Counsel; 
Cindy  Miller,  Financial  Analyst.  (202) 
906-7492.  Office  of  Distiict  Banks, 
Federal  Home  Loan  Bank  Board,  1700  G 
Sti^et  NW.,  Washington.  DC  20552; 
Robyn  Dennis.  Financial  Analyst,  (202) 
331-2860;  or  John  F.  Robinson,  Managing 
Director  for  Surveillance  and  Oversight 
(202)  331-4587.  Office  of  Regulatory 
Activities.  Federal  Home  Loan  Bank 
System,  801  Seventeenth  Street.  NW., 
Washington.  DC  20006. 

SUPPLEMENTARY  information:  On 
December  30, 1988,  the  Board  proposed 
to  amend  its  regulations  concerning  the 
issuance  of  subordinated  debt  by 
insured  institutions  found  at  12  CFR 
563.8-1.  See  Board  Res.  No.  88-1569,  54 
FR  1379  (January  13, 1989).  The  Board 
invited  comments  on  the  proposed 
changes  to  the  regulation  at  the  time  the 
proposed  changes  were  issued.  The 
comment  period  expired  on  March  15, 
1989. 

The  Board  has  carefully  studied  the 
comments  and  the  issues  raised  by  the 
commentators  in  determining  whether 
and  in  what  manner  to  proceed  in 
changing  the  subordinated  debt 
regulation.  As  a  result,  while  major 
elements  of  the  final  rule  are 
substantially  the  same  as  the  language 
proposed,  some  provisions  have  been 
changed  in  response  to  comments. 

L  Background 

Since  1973,  the  Board,  as  operating 
head  of  the  FSUC  has  permitted 
hisured  institutions  to  include  as  part  of 
their  regulatory  capital  the  proceeds  of 
the  sale  of  subordinated  debt  securities 
issued  pursuant  to  12  CFR  563.&-1. 


Initially,  iiuured  institutions  were 
permitted  to  include  as  regulatory 
capital  the  principal  amount  of  such 
debt  securities  up  to  a  limit  of  20  percent 
of  their  capital.  In  1982.  the  Board 
amended  its  regulations  to  allow  insured 
institutions  to  hiclude  the  full  amount  of 
the  proceeds  of  the  sale  of  subordinated 
debt  securities  having  a  remaining 
maturity  in  excess  of  one  year  as  part  of 
their  capital  and  statutory  reserve.*  On 
April  18, 1985.  the  Board  further 
amended  its  regulations  to  require  that 
the  amount  of  qualifyuig  subordinated 
debt  with  a  remaining  period  to  maturity 
of  less  than  seven  years  that  may  be 
included  as  regulatory  capital  must  be 
reduced  aimually  pursuant  to  an 
amortization  schedule  set  forth  in 
S  561.13.*  The  principal  rationale 
underlying  the  Board's  decision  to  allow 
the  inclusion  in  regulatory  capital  of  the 
proceeds  of  the  sale  of  subordinated 
debt  securities  issued  under  12  CFR 
563.8-1  is  that  subordinated  debt 
meeting  the  requirements  of  the 
regulation  has  some  of  the 
characteristics  of  other  types  of 
permanent  capital  and  reduces  the  risks 
to  the  FSLIC. 

On  August  10. 1987,  the  President 
signed  into  law  the  Competitive  Equality 
Banking  Act  of  1987  ("CEBA").  Pub.  L 
100-86, 101  Stat  552.  The  CEBA 
addresses  a  niunber  of  important  issues 
relating  specifically  to  the  thrift 
industry,  including  recapitalization  of 
the  FSLIC  emergency  acquisitions  of 
troubled  thrift  institutions,  and  potential 
areas  for  improvement  in  the 
examination  and  supervisory  process. 
As  required  by  CEBA,  the  Board  on 
Octol^r  9, 1987,  promulgated 
Applications  Processing  GuideUnes  as 
part  of  12  CFR  571.12.  The  present 
regulatory  proposal  seeks  to  promote 
more  efficient  processing  of 
subordinated  debt  applications, 
consistent  with  the  objectives  of  CEBA 
'  and  the  requirementa  of  the 
Applications  Processing  Guidelines,  and 
also  reflects  an  additicmal  four  years  of 
experience  with  the  subordinated  debt 
regulation  since  the  regulation  was  last 
amended.  The  Board  is  aware,  however, 
that  under  the  pending  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1968,  inclusion  of 
subordinated  debt  may  be  more  limited 
than  is  the  case  today.  Thus,  the  revised 
regulations  will  apply  to  only  that 


>  See  Resolution  No.  81-881  (Angust  2S.  1S82). 
Under  Generally  Accepted  Aocounttnt  Priadplcs 
CtSAAF').  Nbordinated  dsbl  Ii  trealad  ■•  • 
liabUity. 

*  Sec  Resolution  No.  8S-282. 90  FR  20680  (May  17, 
1985). 
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portion,  of  an  insured  institution's 
subordinated  debt  that  is  permitted  to 
be  treated  as  regulatory  capital  under 
the  new  legislation  and  new  regulations 
issued  thereunder. 

The  rule  changes  herein  are  effective 
September  18, 1989,  and  are  applicable 
to  subonfinated  debt  applications  in 
process  but  not  yet  deemed  complete  as 
well  as  those  filed  after  the  effective 
date  of  diis  rule. 

The  Board  has  followed  the  notice 
and  comment  procedure  pursuant  to  5 
U.S.C.  553(b)  and  12  CFR  508.11  by 
publishing  the  proposed  rules  for  notice 
and  comment  See  54  FR 1379,  January 
13. 198a  The  Board  has  determined  diat 
the  Sfrday  delay  of  effective  date 
pursuant  to  6  U.&C  553(d]  and  12  CFR 
508.14  ia  appropriate  in  this  instance. 

n.  Summary  of  Comments  and 
Discussion  of  the  Rule 

The  Board  received  two  letters  of 
comment  on  the  Bocuii's  rule  proposal^ 
one  from  an  insured  institution  and  one 
from  a  thrift  industry  trade  association. 
The  letters  were  generally  supportive  of 
the  rule  proposal.  The  following 
paragraphs  address  the  concerns  raised 
in  those  letters  as  well  as  further 
insights  of  the  Board  and  its  staff. 

1.  Issuance  of  Guidelines 

One  commentator  objected  to 
authorizing  the  OfRce  of  Regulatory 
Activities  to  issue  Cuidelines.  While  the 
Board  has  considered  this  objection,  the 
Board  is  of  the  opinion  that,  on  balance, 
the  industry  and  the  agency  are  better 
served  by  having  guidelines  that  can  be 
changed  as  opposed  to  having  no 
guidelines  and  that  up-to-date  specific 
guidelines  are  preferable  to  out-of-date 
vague  regulations. 

Guidellnas  will  provide  a  medianism 
to  clarify  and  keep  current  the  bases  for 
supendaoty  objection  to  appbcations  to 
include  subordinated  debt  in  regulatory 
capital  of  faisured  institutions.  "Hie  use 
of  uniform  Guidelines  also  should 
increase  effidency  in  approving 
applications  to  include  subtndinated 
debt  issues  as  part  of  regulatory 
capitaL* 

The  Office  of  Regulatory  Activities 
will  prepare  such  Guidelines  bi 
consultation  with  the  Board's  Office  of 
District  Banks  and  die  Board's  Office  of 
General  CounseL  These  Guidelines  will 
be  published  in  the  near  future  before 
the  effective  date  of  diis  rule.  In  keeping 
with  the  Board's  desire  to  have  uniform 


*  b  tentMM  No.  87-12BS  datad  DntnlNr  », 
lOV.  Um  Ba«d  ■tmiUriy  authorisMl  Ifa*  OfBc*  of 
lUtolataiy  Acllvitin  to  dtvolop  iDidaliaM  far 
•dmloiataring  tha  Board'i  new  rule  provkUi^  far 
todtvMiMl  ■»<"'— im  capital  raipiiinmaati  Boa  U 
CFR  889.14. 


national  supervisory  f olicies,  the  Office 
of  Regulatory  Activities,  imder  the 
Board's  oversight  will  administer  and 
maintain  the  Cuidelines  on  an  on-going 
basis.  The  format  of  Guidelines  wUl 
allow  for  increased  flexibility  in  future 
modifications,  as  needed.  The 
Guidelines  are  designed  to  identify 
8iq>ervisory  fattors  that  PSAs  may  tise 
in  considering  whether  to  approve  or 
deny  an  application.  Some  of  the  current 
bases  for  supervisory  objections  now  set 
forth  at  12  CFR  5e3.8-l(b)(2]  are 
obsolete  and  have  been  revised  and/or 
expanded  into  Guidelines.  The 
Gtiidelines  are  illustrative  but  not 
exclusive  bases  for  supervisory 
objection  to  subordinated  debt 
applications.  The  O^e  of  Regulatory 
Activities  in  consultation  with  the  Office 
of  District  banks  and  the  Office  of 
General  Counsel  will  be  able  in  the 
futttre  to  change  the  Guidelines  as 
circumstances  warrant,  without  the 
necessity  for  notice  and  comment 
rulemaking.* 

2.  Defaults  and  OtherEvents  Providing 
for  Mandatory  Prepajment  of  Principal 

One  of  the  factors  oonsidered  in  the 
processing  of  a  subordinated  debt 
application  is  whether  the  issuance  of 
the  subordinated  debt  securities  and 
any  related  transactions  will  result  in  a 
transfer  of  risk  from  tiie  FSLIC  to  parties 
other  than  insured  institutions.  See  12 
CFR  563.8-l(b)(3).  The  Board,  on  tiie 
basis  of  this  provision,  has  objected  to 
the  inclusion  in  subordinated  debt 
instruments  of  terms  that  provide  for 
mandatory  redemption  of  the  debt  or  for 
events  of  default  (whkh  could  give  rise 
to  acceleration  of  maturity  of  the 
principal  of  the  debt)  based  on  changes 
in  control  of  the  obligor  (kno%vn  in  anti- 
takeover parlance  as  a  "poisoned  put"), 
or  a  failure  of  the  obligor  to  comply  with 
maintenance  and  operating  covenants 
that  were  believed  to  be  imreasonable 
in  the  circumstances.  In  this  connection, 
the  Board  notes  that  one  of  the  bases  for 
permitting  an  insured  institution  to 
include  an  amoimt  equal  to  the  proceeds 
of  the  sale  of  subordinated  debt 
securities  in  its  regulatory  capital  is  that 
the  issuance  of  such  securities 
represents  a  relatively  long  term 
commitment  of  capitd  to  the  insured 
institution.  For  this  raason,  the  Board 
has  not  approved  subordkiated  debt 
applications  where  the  subordinated 
debt  securities  (or  the  indentures 
pursuant  to  which  they  were  proposed 
to  be  issued)  included  provisions  that 


*  Such  Cuidelinet  wUl  not  form  the  basis  (br 
asaorttona  of  vtdationt  of  ^tutaa  and  raguiatloiia. 
but  may  ba  part  of  a  findinf  tfaatantaialituttaKia 
engaged  in  unsafe  or  unaoiad  practicea. 


might  unduly  accelerate  payment  of  dis 
debt  prior  to  scheduled  maturities, 
because  such  provisions  aould  subject 
the  F^JC  to  a  significant  risk  of 
predpitoua  decline  in  an  Institution's 
regulatory  capital.  The  Board 
recognizes,  however,  that  to  effect  a 
successful  offering  of  debt  securities,  the 
securities,  or  the  indentufles  pursuant  to 
which  they  are  issued,  mist  include 
provisions  that  investors  have  come  to 
accept  as  customary  in  oif«ing8  of  sudi 
type,  to  the  extent  such  provisions  can 
be  included  without  frv^tating  the 
purpose  of  the  subordinated  debt 
regulation.  Thus,  althougft  provisions 
that  require  acceleration  of  maturity 
(through  declaration,  mandatory 
prepayments,  or  otherwise)  following  a 
change  of  control  of  the  obligor  will 
continue  to  be  objectionable,  the  Board 
will  not  object  to  subordinated  debt 
applications  solely  because  die  terms  of 
the  securities  (or  related  indentures) 
include  events  of  default  eudi  as  failure 
to  make  timely  payment  of  interest  and 
principal,  failure  to  comply  with 
reasonable  and  customary  financial 
maintenance  and  operating  covenants, 
and  certain  events  of  baidonptcy  or 
insolvency,  receivership,  and  similar 
events.  The  final  rule  has  been  revised 
appropriately  to  add  clarif^ng  language 
to  12  CFR  563.8-l(b)(3)  to  address  tiiese 
considerations.  | 

3.  Voluntary  Prepaymenu 

The  subon&iated  debt  regulation 
provides  that  payment  of  principal  may 
not  be  accelerated  withoat  approval  of 
the  FSLIC,  if,  after  giving  effect  to  such 
accelerated  payment  the  insured 
institution  obligor  would  fail  to  meet  its 
regulatory  capital  requironent  12  CFR 
563.8-l(d)(l)(iv).  The  Board  has 
consistently  taken  the  position  that  if 
any  mandatory  prepayment  (such  as 
payment  upon  acceleratian  of  maturity 
following  an  event  of  defiiult)  is 
restricted  to  this  extent  a  fortiori,  any 
voluntary  prepayment  should  be 
similarly  restricted.  Further,  an 
institiition  obviously  shoald  not  be 
permitted  to  make  such  payments  if  the 
institution  is  already  failfcig  to  meet  its 
regulatory  capital  requirments.  12  CFR 
563.8-l(d)(l)(iv)  now  reflects  these  long- 
standing interpretive  posltiouis. 

4.  Issuance  of  Subordinated  Debt 
Securities  Pursuant  to  an  Indenture- 

While  the  Board  proposed  for 
comment  the  proposition  that  all  insiired 
institutions  be  subject  to  aeqoiremenlB 
based  open  standards  of  the  That 
Indentuse  Act  of  1939.  aa'ameaded, 
('TIA">lfi  U.S.C  77a«-rrbbbb.  tiw 
Board  has  decided  to  takft  a  more 
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limited  •ppraaoh.Hw  Beard  considers 
die  benefita  of  4w  «R  of  an  bideiftve  fn 
certain  dicuasst— cee  to  be  bencfiolBa  to 
die  diedplDe  <f  ihe  hMlttotioB  and  for 
theiaalitutioaindeaitag  wi«i  indebt 
holdsES.  Hms  IkB  Boaed  Ims  detenaiBad 
to  require  asi  issuer  to  issue  Us 
submriiBaled  dafat  aaeaiSlies  pwaaant  to 
an  indenture  to  oertato  ciscamsSaaoes. 
Sack  an  todintoto  ant  paovUe  for  «w 
appoiainetBiofatraBteelfcBrlfcanAa 
obligor  or  an  affittato  cdlhe  oUisor  asid 
for  Ab  noUeetfre  nirfisisiiiilafftii 
rights  andremediea  aftheaeuaiti 
holders,  if  tJks  ag^egtte  ^ount  itf  debt 
seoaritieB  "pnUicly  ajfieiad"  {toJes  to  a 
non-public  afiertog  aa  dlefined  to  12  CES 
563g4  are  exckded)  aad  aoU  by  a  ato^ 
obligor  in  aay  ooaaeculive  tmebm  aunth 
period  exceeds  $2a»,aQ0  end/ar 
exceeds  $54100,000  ia  any  ooneooisdae 
thirty-six  month  periad. 

One  commentator  suggested  that  the 
proposed  kust  todentore  teqiMsenent 
should  "grandfather"  aay  siihnrdinated 
offerii\gs  aloeady  sffatived  by  the 
Board.  The  Boaid  has  foUowed  that 
suggestion.  The  Indenture  requiixmeBt 
will  be  applicable  toauborffinated  debt 
applications  In  process  btft  not  yet 
deemed  complete  as  well  as  these 
applicafitRis  fSed  after  the  effective  date 
of  the  rule. 

Another  sonneRtator  abjected  to  tiie 
reqaireiMnt  Hist  aorae  saberdkuited 
debt  offerings  woold  be  reqaked  tease 
an  indiatavu.Tliat  oaameirtsltar 
oppeead  the  rcigritcotts*  of  Mtag  an 
indenture  beoauM  of  the  added  coat  to 
an  iaeored  naUtolton  for  tbe  tnst 
indenture  and  the  relelBd  casta  of  die 
tiustee'e  expeMes  over  4ie  tife  of  the 
obligattoBB.*  The  Boarl  has  canddered 
the  objedioBS  af  dds  coflamentatoc  bat 
has  detenatoed  to  adopt  ibs  hadted 


"nw  TIA.  wUch  by  iti  teriM  to 
inappbcahle  to  aecuritiea  leaned  by 
insured  inetitotioaa,  and  the  Rules  and 
Regulations  under  the  TIA  praidde, 
generally,  that  aay  dabt  aecurtttoa 
offered  and  aold  to  die  fiMk  by  a  Hagie 
obUgor  ia  an  amennt  to  exoeto  of 
$2JO0.00O  to  aay  ooaaecutive  tnwelvo 
month  period  moat  he  toaued  panuflot  to 
an  indentusB  and  that  debt  aacaiittoa 
tiiat  are  publidy  affnsnd  and  said  by  the 
same  obligor  ia  an  amount  exraading 
$5,000,000  in  any  consecutive  thirty-aixty 
month  period  must  be  issued  patswud  to 
an  Indenliue  that  Is  "quaiBfied"  uader 
die  TIA.  See  17  CFR  28a4(a)(l)  and 


260.4(a)(2).  Mthou^  die  HA  spedSes  In 
considerable  detail  the  provisions  that 
must  be  induded  in  a  qualified 
indenture  {adndi  required  provisions 
relate  jnindpaOy  to  the  qualifications, 
dirties  and  powers  of  the  trustee,  the 
duties  of  the  dbUgoi;  and  die  ri^ts  of 
the  hcMers  of  the  debt  securities), 
neither  the  TIA  nor  the  ndes 
prorndgaled  diereuader  set  forth  any 
requirements  with  respect  to  the 
provisions  of  a  jion-qtuiified  indenture. 
The  Securities  and  Exchange 
Commission,  however,  for  maiiy  years 
has  taken  the  position  that  any 
indenture  must  at  a  mininuun,  pcovlde 
for  the  appointment  of  a  trustee  other 
than  the  obligor  or  an  affiSate  of  the 
obligor  and  provide  some  reasonable 
procedures  for  the  collective 
enforcement  of  the  rights  of  the  holders 
of  the  debt  securities. 

The  Board's  ejqierience  has  beea  that 
most  pufalidy  offered  Issues  of 
subordinated  debt  aecurities  of  any 
significant  size  by  insured  institutioas 
are  offered  and  sold  through 
imderwziters,  and  in  sudi  cases  the 
securities  are  bivariablylssuedpursuant 
to  an  indenture  that  indudes  aiuer 
substantially  all  of  the  provisions  (hat 
wouM  be  required  to  be  included  la  aa 
indenture  quaked  under  (he  TIA.  Tbe 
use  of  an  indenture  In  connection  wifb 
the  Issuance  of  subordinated  debt 
securities  can  be  benefidal,  since 
certain  of  the  terms  induded  in  such  an 
indenttffe  may  provide  a  framewodc  of 
finandd  (fisdj^e  for  the  oh^gor, 
whidh  in  soma  cases  may  further  ihe 
interests  of  the  Board  and  die  FSLIC. 
Further,  it  may  be  more  efficient  and 
workaUe  lor  the  inenned  inatitutian 
obligor  to  deal  with  a  trustee  (some 
actions  may  be  aubjed  to  ralificatiaa  hy 
the  holders  of  a  specified  jsajorily  to 
principal  amouat  of  die  debt  aecurities) 
if  the  debtor  should  de^re  to  amend  the 
terms  of  the  securities  or  to  obtain  a 
waiver  of  any  convenaats  provided 
therein,  aria  the  related  indenture, 
rather  than  to  contend  wiih  a  lane 
number  of  individual  aecarity  hcldera. 
The  Board  ia  aware  that  die  requirement 
to  use  an  indenture  svill  result  to 
additional  expense  to  eertom  issuing 
institutions  but  has  concluded  that  the 
addittoaal  expense  is  wacrantod  by  the 
benefit  received. 


*Theloord  aoias  that  both  tank  toldii« 
oompasiea  aadaaftags  and  loan  hcMing « 
would  bawil»aaHsly«Miai«raMi 
of  the  HA.  aarniatol«maf«aaBto  folia 
wouldaiH^iraBiir  lo  aay  datit  aawMaaJaa—d  to 
Iheir  siAaidlafy  insured  institutions  and  not  to  So 
I  olding  company  itselL 


One  xxnranentator  noted  that  GAAP 
requires  an  institution  to  indude  aa  a 
balance  Aeet  liability  the  entire  amount 
of  subordinated  ^bt  issued  taduding 
any  capitolized  expenses  and  therefore 
this  commentator  aiguea  that  the  Board 
ahould  allow  Insured  institutions  to 
indhide  as  regulatory  capital  all 


subordinated  debt  <"^i"'<i»ig  ibe  poilioa 
ftf  thp  aiftwirflinatfid  df»bt  oSiet  by  the 
expenses  of  Ae  dfiht  offeriiM,  The  Boasd 
agrees  that  CAAPxequiias  ue  soiiBB 
debt  to  be  listed  on  the  liability  aide  nf 
tiie  balance  sheet  However,  aadar 
GAAP,  no  paction  af  debt  ia  induded  aa 
capital.  Ibe  purpoae  of  the  Boacd'a 
subordSnated  debt  nyilalinn  is  to 
specify  the  pocttoa  ofaubordinated  debt 
die  Board  ia  aalling  to  countaa  "capital" 
for  regdatagr  puiposas.  Sinoe  capitol  ia 
deaigned  to  provide  protection  for  the 
FSliC  and  aince  only  net  proceeda 
provide  that  pmtertioni  die  Board  ia 
willing  to  give  audi  credit  lor  only  the 
actual  nat  amount  x>f  moneys  rained  by 
the  issuer  tiut  are  available  for  the 
insured  institution's  use  and  that  meet 
the  other  requirements  of  12  CFR  5A3.13 
for  toclusion  as  rcigulatory  capitaL  Urns 
this  asped  of  the  proposed  "■g»ii«Hn«i 
has  not  been  dianged. 

To  clarify  this  point  howvever.  the 
Board  hst  added  the  additional 
sentence  to  thenquisement  to  12CFS 
5633-l£hJ  that  an  insured  inatiJutfksi 
must  file  a  report  with  the  Board  30  daya 
after  completion  cf  the  aale  of 
subosdinatedxlebt  tpnailifs  Ihia 
sentence  clarifies  that  the  aaaount  to  be 
included  to  regulatory  capitol  is  an 
amount  net  of  aUcKpeases  incmred  to 
connection  with  the  sale  of  the 
subordinated  debt  aecnritiea.  lliia 
reiiiaedproyiaionreguitoa  dto  iaaniqg 
institutton  to  specify  the  actual  amoant 
of  the  proceeds  fiam  the  sale  of  the 
subordinated  debt  aecuritiea  that  the 
insured -institotian  Initially  totenda  to 
toclude  in  its  regulatory  capital.* 

A  DelegaHomt^Aalhorky 

Currently.  PSAs  are  authorized  to 
aHirove  apphoations  filed  pursisinl  to 
12  €!FR  SBiA-l  unless  auch  applicatiaaa 
involye  aignificant  issues  of  law  or 
poBcy  upon  which  the  Board  has  not 
taken  a  formal  position,  or  onleM  aa 
offering  circular  will  be  required  to 
coimection  adth  the  public  ofiierii^  and 
sale  of  the  securities  that  are  the  aubjed 
of  any  such  application.  The  revised 
regulation  eliminates  the  requirement 
that  an  application  be  forwarded  to 
Washington  solely  because  aa  oflwing 
circular  is  invxilveid  and  gives  the  PSAa 


*  On  aa«vSq|toai&4totes«ped< 
must  caloilata  the  i 
including-any  jmaoBtad  fremia 
discounts  «s  4  equfa  ad  tiyCAAP.  Tins  ccBcetS 

ofthed^t«llolni«wiiasiiiidcw><toiMerf#a 
obligattoM.  iha  nt  ewoiaU  of  aabowliMlad  (<ebt4a 
be  counted  as  capital  win  increase.  Similarly,  aa 
anypasnivai^naieaafa  ofibeaebtisamortino 

subsiitoilid dabt  dial  «ilN 
wiDdecreaic. 
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authority  to  deny  applications  as  well  as 
to  approve  them,  subject  to  an  appeal 
process.  Applicants  must  be  aware, 
however,  that  even  though  the  PSA 
under  the  proposed  regulatory 
amendments  could  approve  a 
subordinated  debt  application  v^ere 
securities  are  to  be  sold  pursuant  to  an 
offering  circular  even  if  such  offering 
circular  has  not  yet  been  declared 
effective.  PSA  approval  would  be 
conditioned  upon  the  offering  circular  in 
the  form  declared  effective  not 
disclosing  any  material  adverse 
Information  concerning  the  applicant's 
business,  operations,  prospects,  or 
ffnancial  condition  not  <Usclosed  in  the 
latest  form  of  offering  circular  filed  as 
an  exhibit  to  the  subordinated  debt 
application. 

At  the  present  time,  the  Board  is 
concerned  about  so^alled  "retail"  sales 
of  subordinated  debt  securities  by 
institutions  on  their  own  premises.  Such 
sales  present  a  variety  of  legal  and 
policy  concerns.  Accordingly,  where 
such  sales  of  subordinated  debt  are 
proposed  to  be  made  by  the  institution 
itself  in  its  offices  or  those  of  an 
affiliate,  those  applications  will  be 
carefully  reviewed  consistent  with  the 
guidance  provided  by  the  Office  of 
Regulatory  Activities  [see.  Thrift 
Bulletin  23.  dated  April  13, 1989]  and  the 
Corporate  and  Securities  Division. 
Office  of  General  Counsel.  If  such 
application  fails  to  meet  such  standards, 
the  PSA  should  deem  the  application  to 
involve  significant  issues  of  law  and 
policy  and  refer  the  application  to 
Washington  DC  to  be  considered  by  the 
Board. 

The  revised  regulation  otherwise 
further  delegates  authority  to  approve  or 
deny  requests  for  extensions  of  time 
requested  pursuant  to  12  CFR  563.8-l(g) 
to  whomever  is  authorized  to  approve 
an  application.  Such  extensions  of  time 
could  be  granted  for  a  period  of  time  of 
up  to  six  months.  All  such  extensions  of 
time  taken  together  may  not  exceed  one 
year  from  the  date  of  the  ori^al 
approval  of  the  subordinated  debt 
application. 

7.  Appeals 

The  Board  has  considered  an 
additional  idea  that  the  "appeal 
process"  should  include  the  right  to 
appeal  any  non-standard  conditions 
included  in  the  approval  of  a 
subordinated  debt  application  by  the 
PSA  pursuant  to  their  newly  delegated 
authority.  While  the  Board  does  not 
expect  the  PSAs  to  be  including  non- 
standard conditions  in  their  approvals  of 
subordinated  debt  applications,  the 
Board  thinks  that  the  idea  is  appropriate 


and  has  revised  tha  final  rule 
accordingly. 

In  connection  with  the  delegation  of 
authority  to  the  PSA's  to  deny 
applications  under  12  CFR  563.8-1,  the 
Board  is  adopting  an  appeal  process  for 
the  further  considesation  of  denials  of 
applications  by  the  PSAs  in  the  form 
originally  proposed.  In  essence,  the 
appeal  process  requires  any  applicant 
wishing  to  appeal  a  determination  of  the 
PSA  to  file  with  the  Office  of  District 
Banks,  within  30  days  of  the  PSA's 
determination,  a  written  request  for 
review  describing  with  specificity  the 
action  appealed  from  and  the  relief 
sought.  "The  filing  of  such  a  request  will 
be  necessary  to  seek  judicial  review  of 
an  initial  determination.  Such  appeals 
will  be  processed  under  the  time-frames 
and  other  requirements  of  the  Board's 
standard  applications  processing 
guidelines  at  12  CFR  571.12. 

The  Director  of  the  Office  of  District 
Banks,  with  the  concurrence  of  the 
Executive  Director  of  the  Office  of 
Regulatory  Activities,  and  the  General 
Counsel,  or  their  respective  designees 
shall  consider  appeals  from  denials  by 
the  PSAs  unless  the  Director  of  the 
Office  of  District  Banks  in  his  or  her  sole 
discretion  determinss  to  refer  the  appeal 
to  the  Board  on  the  basis  that  the  appeal 
involves  policy  considerations  that 
warrant  resolution  by  the  Bocuti.  In  the 
event  that  the  Director  of  the  Office  of 
District  Banks  fails  to  obtain  the 
conciurence  of  the  Executive  Director  of 
the  Office  of  Regulatory  Activities  and 
the  General  Counsel,  the  Director  of  the 
Office  of  District  Banks  shall  present  the 
matter  to  the  Board. 

8.  Standard  Conditions  of  Approval 

The  Board  has  considered  the  concept 
that  one  of  the  "standard  conditions"  to 
be  included  in  the  regulation  could 
require  that  before  any  offers  or  sales  of 
the  subordinated  debt  are  made  on  the 
premises  of  the  institution  or  any  of  its 
affiliates,  the  applicant  shall  submit  to 
the  Supervisory  Agent  a  set  of  policies 
and  procedures  for  such  sale  of  the 
subordinated  debt  satisfactory  to  the 
supervisory  agent.  Such  policies  and 
procedures  would  address  the 
considerations  set  forth  by  the  Office  of 
Regulatory  Activities  in  its  Thrift 
Bulletin  23  issued  on  April  13. 1989.  The 
Board  has  considered  such  an  idea  to 
have  substantial  merit  and  has  included 
such  a  provision  in  die  final  regulation. 

With  the  foregoing  addition,  the  Board 
is  adopting  the  proposed  set  of  standard 
conditions  that  will  apply  to  all 
approvals  of  subordinated  debt 
appUcatlons.  The  Board  anticipates  that 
such  conditions  will,  except  in  rare 
cases,  be  the  only  conditions  applied  to 


subordinated  debt  appiovals.  Other 
conditions  would  be  inqiosed  only 
where  one  or  more  of  the  bases  for 
supervisory  objection  ^)ecified  in  the 
Guidelines  developed  by  the  Office  of 
Regulatory  Activities  in  consultation 
with  the  Office  of  District  Banks  and  the 
Office  of  General  Counsel  are  present 
and  where  such  non-standard 
conditions  are  necessaiy  to  address  the 
areas  of  concern  that  would  otherwise 
form  a  basis  for  denial  of  the 
application.  These  standard  conditions 
of  approval  also  will  apply  to  any 
subordinated  debt  application  that  is 
approved  automatically  pursuant  to  the 
Board's  Applications  Ptcwessing 
Guidelines  found  at  12  CFR  571.12.  For 
technical  considerationa.  these 
conditions  are  now  included  in  the  text 
of  the  rule  rather  than  in  a  separate 
appendix  as  proposed. 

Regulatory  Flexibility  Analyris 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  604.  the  Board  is 
•  providing  the  following  regulatory 
flexibility  analysis: 

1.  Reasons,  objectivei,  and  legal  basis 
underlying  the  rule.  These  elements  are 
incorporated  above  in  SUPPLEMENTAIIV 

INFORMATION. 

2.  Small  entities  to  which  the 
proposed  rule  applies.  The  final  rule  will 
apply  to  all  FSLIC-insused  institutions 
without  regard  to  size.  However,  the 
Small  Business  Administration  defines  a 
smaU  financial  institution  as  a 
"commercial  bank  or  savings  and  loan 
association,  the  assets  of  which,  for  the 
preceding  fiscal  year,  do  not  exceed 
$100  million."  13  CFR  121.13(a)(1987). 
Therefore,  small  entities  to  which  the 
rule  applies  are  the  1,651  insured 
institutions  Uiat  had  assets  totaling  $100 
million  or  less  as  of  Deoember  31, 1987. 

3.  Impact  of  the  final  rule  on  small 
entities.  The  Board  believes  that  the 
revision  to  procedures  for  processing 
subordinated  debt  securities 
applications  will  not  have  a  disparate 
effect  on  small  entities.  To  the  extent 
that  under  the  revised  regulations  small 
entities  will  more  likely  bis  able  to  file 
their  applications  at  thefr  dlsMct 
Federal  Home  Loan  Badk,  the  impact  of 
the  proposal  will  be  liboalizing. 

4.  Overlapping  or  conflicting  Federal 
rules.  There  are  no  known  federal  ndes 
that  duplicate,  overiap.  or  conflict  with 
this  rule. 

5.  Alternatives  to  the  final  rule.  There 
are  no  alternatives  that  would  be  less 
burdensome  than  the  rule  changes 
addressing  the  concema  expressed  in 
die  supPtniENTAiiY  mPOmiATiON  set 
for  above. 
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Bank  depoSK  iBsvance,  Cuirenqy, 
Investments,  ttxparBag  and 
recordkeejiiug  reqidrements.  Savings 
and  loan  assodatfons. 

Anrordiagly.  tha  Fedaral  H— ne  Loma 
Bank  Aoard  berefay  aoeads  tet  JBSl 
Subchapter  D.  Chapter  V.  Tide  12,  Coda 
of  Federal  B^ulatioaa^  as  aet  isrih 
below. 

SUBCHAPTGRI 


PART  563-OKIMnOMB 

1.  The  aufliority  citation  for  Part  563 
continues  to  read  as  follows: 

AutholttyrSec.  1.  C7Slat.  725,  as  amended 
(12  U.S.C  1421  et  seq.y.  sec.  5A.  47  BWt  727. 
as  added  by  sec.  1, 64  Stattsa.  M«a»adad 
(12  U.S£.  1425a):  sec  SB,  47  Stat  727,  as 
added  1)y  sec.  4. 80  Stat  824,  as  Bmeaded  |12 
U.S.C.  1425b);  sec.  17, 47  StaL  736,  as 

as  amended  (12  U.S.C  1482);  sec.  5. 48  Stat 
132,  as  aaended  tU  DJC 14611:  jaea.  an- 
407. 48  Stat  1255-1260,  as  amended  (12  U.S.C 
1724-1730);  sec.  40^  •{  Stat  &  as  mimnimi 
(12  U.S.C.  I730a);  sec.  1204, 101  Stat  662  (12 
U.S.C.  3806);  Reorg.  Plan  No.3drtM7. 12IX 
4981, 3  CFR.  1943-1948  Comp..  p.  1071. 

2.  Amend  §  563.a-l  by  revlsfaig 
paragraphs  M2).  Ibp],  and  |d)(l](iv]; 
by  adding  a  new  paragsaph  ^4):  "by 
revising  paragraphs  (el.  (h).  and  [i]:  and 
by  addkji  new  pacagEaphs  Q)  aad  ^),  to 
read  as  follows: 


8  563J-1    Issuanea  of  subordinated 
securities. 


(b)  EligibUity  reguireatentA  *  *  * 
(2)  Whether  in  the  oiiUHon  of  the 
Corparatioa  fhe  overall  polidea, 
condition,  and  opera  lion  d  the  applieaat 
do  not  aSaid  a  1>aais  kxt  «m>ervisary 
objection  to  the  apfilkation,  Hie  Office 
of  £egidatQry  Activities  in  floaaultatioa 
wifli  the  Office  of  Distrirt  flanlia  and  tha 
Office  of  General  f>""f>  shall 
establiah  Guixlelines  far  the  Principal 
Supervisory  Agents  to  apply  in 
exemising  aiUhorily  delated  to  them 
in  considering  appUcatlons  under  tUs 
section.  Tliese  GuidelineB  shall  JdenUl^ 
supervisory  bases  that  may  be  used  to 
object  to  the  inclusion  of  specific 
subordinated  dcfbt  issues  as  regidatory 
capital,  fiadi  OoideBnes  ahall  luusfilute 
iiiustrsnve  out  fio^  exclusive  wSBes  for 
supervlsoiy  <fejeetlon  to  sAordfeiated 
debt  appUcalimis.  Hie  Office  of 
KegiiiaM)fy  Afln^ues  in  oonstntsnioo 
witn  me  vjRioe  ei  4A9iwCt  flanks  and  uie 
Office  afCsBorsrCaanselaiayaseJUy 
such  GuideUaae  froas  Ham  ta  tiaK  aa 


Guidelines! 

applications  filed  altar  the  data  of  the 


changee  <a  fie  Ci^dcfaies  aad  far  flioae 
ap^Hoavons  auoauKed  vor  i^ppovB  via 
not  yet  deened  'Vjoa^lete." 

(3)  WlMfther  the  fssMDoe  «f  aeeii 
secMiftiesby  the  applfciaat  Inifce 
transaOBon  and  any  wlated  ^aasaetleBS 
will  resatt  in  a  traarfsr  aff  iWk  from  ^ 
Corparafiaa  <o  yaiBes  after  thsa 
insured  iaagtiiBaas.faftis  eonnectioii. 
the  issuance  afaubordyiated  debt 
seoaritiaeiliril  fee  leaned  to  feaalth 
an  InsufficleM  Iramler  «f  fiSk  fron  ^ 
Coffoiatioa  ff  each  aecuridea  ar  any 
Indentave  ar  eeitaled  agneneHt  pMsaant 
to  which  such  aeoaritfea  on  issued 
provide  fcr  awearts  «f  default  or  (adade 
other  piovSsiona  ftat  caald  naidl  4d  a 
mandatory  peepaynesH  af  pttocipai  by 
declaratiaaarctfaaiwiBa.  aJher  Aaa 
evenu  of  defaoh  aiisfngaatarfi)  4he 
obligoi's  fattuic  to  make  tissely  yayasent 
of  intereet  and  pitadpsd,  Oi)  fta 
obligor's  failure  to  comply  with 
reasonable  Snaadal.  (^eratteg ,  and 
maiateBanoe  eoveaaais  af  a  type  tfi^ 
are  castomaitiy  facladedia  tBdentaees 
relating  to  pafattdy  eifsiad  tssuea  of 
debt  aeoBriOea.  aad  tMQ  aaants  «f 
default  laiating  to  €HCaia  aveaRs  of 
banimiptcy  or  iaaoiweBcy,  eaoeiaarskip. 
and  siniiar  eventa. 

•  «       •       •       • 

(d)  *  *  • 
It)  •  *  * 

(iv]  State  or  refer  to  a  document 
stating  (hat  no  votuatary  psepayaept  of 
principal  ahaM  be  made  and  diat  no 
pajmnrt  of  priMf  pal  shaM  be 
acoelesatedwMlKMt  fte  appravaloffthe 
Coipotatioa.  tf  Ibe  iMtftattoa  is  faifoig 
to  nwpt  Its  negutolery  capHal 
requifesMat  or  if  afler  fHrtag  effect  to 
suA  payaiest  fkut  iaeBbiBon  woidd  Jsfl 
to  meet  its  regulatoiy  capital 
requicenieaitand 

•  •       «       «       • 

(4]  Indenture.  An  issuer  must  use  an 
indenture,  as  described  herein,  for 
subordkiated  debt  aeentfties  offered 
pursuant  to  this  section.  Such  an 
indenture  nmst  provide  Cor  the 
appoiiituHiut  of  a  trustee  odier  dian  the 
obligor  or  en  affiliate  of  the  obUgor  (as 
defined  in  12  CFR  sn.lS)  and  provide 
for  the  ooBective  eufereement  of  the 
rights  and  remedies  of  Ae  aeeurity 
hoMetv,  H  &e  aggregate  ainoiintof  debt 
seourifieB '\NAilk3y  offered**  fsales  In  a 
private  aoivpwsRC  oRenng  as  denned  in 
12  (^Fk  5Dog/4  are  exdaded]  ana  sold  oy 
a  siii^e  obilger  in  any  oonseoaHve 
twe(«e  BioBth  period  eiceceds  fZ.tlOO.'OBO 
and/or  $5,000,088  in  any  eonseeutive 
thirty-six  anoaih  period. 

(e)  Filing  t^appSoatioa.  AppHcaCoas 
for  approve  of  the  isaaanoe  of 
subordteated  deJbt  aecurities  under  tMs 
section  ahaM  be  ffled  by  traasMMbig  the 


original  and  nirea  copies  cstbe 
applicatiaa  and  dl  auppoctiqg 
dociuueiits  to  fte  tesfitutiDirs  hiuuipsl 
ouparvisofy  A^eat* 

•       «       •       •       « 

{h)  A^poftft 'WlfhiaX)  days  after 
completian  cf  the  sale  d  the 
subordinated  debt  saeuines  issued 
pursuant  to  prior  approval  -under  this 
sectioa  the  instSution  shaB  trans  salt  a 
written  rq>ort  to  the  Supervisory  Asent 
stating  the  nunjber  of  pnrcbasats,  (he 
total  dflflar  amount  of  securities  jflild. 
and  the  amount  of  net  proceeds  xaadved 
by  the  institution.  Us  iutiiudon's 
report  shall  deaily  state  the  amouat  d 
subordinated  debt,  net  of  all  expenses^ 
thai  the  institulion  initially  intends  to  be 
counted  as  regulatory  capital. 

[S]  Delegation  of  authority.  Unless  a ' 
subordinated  debt  applicafion  involves 
a  significant  issue  of  law  or  pc&cy  or 
woidd  establi^  a  precedent  of  natianal  ~ 
signfficance.  the  Principal  Supervisory 
Ageiit  is  aufliorized: 

(1)  To  approve  an  application  filed 
pursuant  to  this  section,  if  flie 
application  is  in  compliance  with 
regulatory  requirements,  and 

(2)  To  dei^  a  aubordinated  debt 
applicafioxL 

Whoever  is  authorized  to  approve  a 
subordinaled  debt  application  Is  also 
authorized  to  grant  a  request  pursuaat  to 
paragraph  tg)  of  this  section  for  an 
extension  of  time  for  up  to  six  months. 
All  such  approved  extensions  of  time 
taken  together  may  not  exceed  one  yeax 
from  the  date  of  oitginal  approval  of  the 
subordinated  ddit  applicatian. 

(j)  Appeals.  Deaid  of  an  appHcatkin 
by  a  Principal  Supervisory  Agent 
pursuant  to  par.agraph  (!]  of  £ls  section 
or  (he  inclusion  of  any  non-standard 
conditionlsl  not  set  forth  in  paragraph 
(Ii)  of  this  section  in  the  approval  of  an 
application  may  be  appealed  to  the 
Cotpocatloo  under  <he  followiiiig 
procedures:  Within  30  days  after 
notification  of  the  PrinC^al  Supervisory 
Agent's  decision  as  provided  for  in  this 
secfioo.  fte  applicant  must  file  a  written 
request  for  review  with  the  Office  of 
District  Banks  staling  the  appHcanrs 
desire  to  appeal  the  Principal 
Supervisory  As^nf  s  decision.  Tlie 
request  for  review  must  identify  the 
party  seeldng  review  and  describe  with 
specificity  the  adton  taken  for  which 
review  te  sou^t  and  the  reasons  why 
the  Piincipal  Supervisoiy  Agent's  denial 
is  contended  tot>e  erroneous.  ISuee 
copies  of  sudi  revest  for  review  must 
be  siAnnitted  to  the  Office  of  District 
Banks,  Applications  Policy  IJivision. 
Federal  Hane  Loan  Bank  Board.  ITBOO 
Street  NW..  WaiJhbigtan.  fX:  20552.  One 
copy  of  anal  request  should  be 
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■ddresMd  to  the  attention  of  "Ofike  of 
District  Banks:"  one  copy  to  the 
attention  of  "OfRce  of  General  Counsel. 
Corporate  and  Securities  Division;"  and 
one  copy  to  the  attention  of  "OJSice  of 
Regulatory  Activities,  Corporate 
Activities  Section."  Also,  one  copy  shall 
be  sent  to  the  appropriate  Principal 
Supervisory  Agent  The  Principal 
Supervisory  Agent  shall  thereupon 
forward  to  the  Office  of  District  Banks 
his  record  or  a  copy  thereof  used  as  a 
basis  for  his  determination  together  with 
any  other  information  believed  by  the 
Principal  Supervisory  Agent  to  be 
helpful  in  reviewing  his  determination.  If 
an  applicant  does  not  file  a  request  for 
review  within  the  time  permitted  under 
this  section,  any  objection  to  die  initial 
determination  by  the  Principal 
Supervisory  Agent  is  waived.  A  timely 
filing  of  a  request  for  review  with  the 
Office  of  District  Banks  in  accordance 
with  the  provisions  of  this  section  shall 
be  mandatory  for  securing  judicial 
review  of  an  Initial  determination.  With 
the  concurrence  of  the  Executive 
Director  of  the  Office  of  Regulatory 
Activities,  or  his  or  her  designee,  and 
.  the  General  Counsel,  or  his  or  her 
designee,  the  Director  of  the  Office  of 
District  Banks,  or  his  or  her  designee 
shall  decide  each  appeal  firom  a  denial 
of  an  application  under  12  CFR  563.8--1 
by  a  Principal  Supervisory  Agent  or  the 
Inclusion  of  any  non-standard 
condition(s)  not  set  forth  in  paragraph 
(k)  of  diis  section.  With  the  concurrence 
of  the  Executive  Director  of  the  Office  of 
Regulatory  Activities,  or  his  or  her 
designee,  and  the  General  Counsel  or 
his  or  her  designee,  the  Director  of  the 
Office  of  District  Banks,  or  his  or  her 
designee,  shall  prepare  and  send  to  the 
applicant  a  written  response  to  the 
applicant's  request  for  review.  Such 
written  response  shall  be  deemed  to  be 
a  final  agency  action  by  the 
Corporation.  If  the  Director  of  the  Office 
of  District  Banks,  or  his  or  her  designee, 
in  his  or  her  sole  discretion  is  of  the 
opinion  that  tiie  appeal  Involves  poUcy 
considerations  that  warrant  resolution 
by  tiie  Corporation,  the  Director,  or  his 
or  her  designee,  shall  submit  the 
application  to  the  Corporation  for  its 
determination.  In  the  event  that  the 
Director,  or  his  or  her  designee,  fails  to 
obtain  the  concurrence  of  the  Executive 
Director  of  die  Office  of  Regulatory 
Activities,  or  his  or  her  designee,  and 
the  General  Counsel  oc  his  or  her 
designee,  die  Director,  or  his  or  her 
designee,  shall  present  dw  matter  to  Uie 
Corporation  for  its  determination. 

(k)  Conditions  of  approval  i^provals 
of  subordinated  debt  aiq>Ucations  shall 
be  subject  to  die  following  conditions: 


(1]  Where  securitiae  are  to  be  sold 
pursuant  to  an  offering  circular  required 
to  be  filed  with  the  Corporation 
pursuant  to  12  CFR  593g.2.  and  where 
such  offering  circular  has  not  yet  been 
declared  effective  prior  to  the  date  of 
approval  of  the  suboidinated  debt 
appUcation,  the  offering  circular  in  the 
form  declared  effective  shall  not 
disclose  any  material  adverse 
information  concemiag  the  applicant's 
business,  operations,  prospects,  or 
financial  condition  not  disclosed  in  the 
latest  form  of  offering  circular  filed  as 
an  exhibit  to  the  appBcation; 

(2]  The  applicant  shall  submit  to  die 
Supervisory  Agent,  no  later  dian  30  days 
from  the  completion  of  the  sale  of  the 
securities,  evidence  of  compliance  with 
all  applicable  laws  and  regulations  in 
connection  with  the  offering,  issuance, 
and  sale  of  the  suboidinated  debt 
securities; 

(3)  The  applicant  shall  submit  to  the 
Supervisory  Agent  no  later  than  30  days 
fiom  the  completion  of  the  sale  of  the 
securities,  the  report(B)  required  by 

I  563.8-1  (hj  of  the  Insurance  Regulations 
and  the  following  additional  items: 

(i)  Three  copies  of  an  executed  form 
of  the  securities  issued  pursuant  to  the 
subject  application  and  a  copy  of  any 
related  agreement  or  indenture 
governing  the  issuance  of  the  securities; 
and 

(ii]  A  certificate  from  the  principal 
executive  officer  of  the  applicant  that 
states  diat  to  die  best  of  his  knowledge 
none  of  the  securities  issued  pursuant  to 
the  subject  application  were  sold  to  any 
institution  whose  accounts  are  insured 
by  the  FSLIC,  or  a  corporate  affiliate 
thereof,  except  as  peonitted  by  9  563.8-1 
of  the  Insurance  Regulations; 

(4)  That  as  of  die  date  of  approval 
there  have  been  no  material  changes 
widi  respect  to  die  information 
disclosed  in  the  application  as 
submitted  to  the  Principal  Supervisory 
Agent; 

(5)  The  applicant  shall  submit  an 
application  and  receive  prior  written 
approval  of  the  Princ^al  Supervisory 
Agent  for  any  post-approval  amendment 
to  the  subordinated  debt  securities  or 
any  related  indenture  if: 

(i)  The  iffoposed  amendment  modifies 
or  is  Inconsistent  with  any  provision  of 
the  securities,  or  die  Indenture,  which  is 
required  to  be  Included  therein  by  the 
regulations  as  may  then  be  in  effect  or 
would  result  in  a  transfer  of  risk  to  die 
applicant  or  the  FSLIC:  and 

(ii]  All  or  a  portion  of  the  proceeds 
from  the  Issuance  and  sale  of  the 
securities  would  continue  to  be  included 
in  the  regulatory  capital  of  the  applicant 
following  adoption  o  the  amendment; 


(6)  The  applicant  shall  submit  to  the 
Supervisory  Agent  promf  dy  after 
execution  one  copy  of  each  post- 
approval  amendment  to  die  securities  or 
the  related  indenture  and,  if  prior 
approval  of  such  amendment  was  not 
obtained,  shall  also  state  the  reason(s) 
such  prior  approval  was  not  required; 
and 

[7]  Before  any  offers  or  sales  of  the 
subordinated  debt  are  made  on  the 
premises  of  the  institution  or  its 
affiliates,  the  applicant  shall  submit  to 
the  Supervisory  Agent  a  set  of  policies 
and  procedures  for  such  sale  of 
subordinated  debt  satisfactory  to  the 
Supervisory  Agent 

By  the  Federal  Home  Loaa  Bank  Board. 
John  F.  Ghixxoal 
Assistant  Secretary. 
[FR  Doc.  89-19277  Filed  8-17-88;  8:45ani] 
amjNQ  coot  tTM-OI-M 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  122 


RIN  107»-ABS1 


Managamant  Of  Otaga  Judgment 
Funds  for  Education 

AQCNCy:  Bureau  of  Lidiaa  Affairs. 

Interior. 

Acnow  Final  rule. 

summary:  This  final  rule  amends  part 
122  of  25  CFR,  Management  of  Osage 
Judgment  Funds  forEduoation  and 
Socioeconomic  Programa  by  excluding 
all  references  to  the  "socioeconomic" 
provisions.  At  the  request  of  the  Osage 
Indian  Tribe,  on  October  30, 1984, 
Congress  enacted  legislation  which 
eliminated  the  numerous  requests  for  an 
interpretation  of  the  socioeconomic 
provision.  In  addition,  this  action 
assures  the  availability  of  funds  for 
financial  assistance  to  eligible  Osage 
tribal  members  pursuing  post  secondary 
education  degrees.  Part  £Z2  is  retided 
"Management  of  Osage  Judgment  Funds 
for  Education." 

EFPECnvi  DATE  September  18. 1989. 
TOR  rURTHKR  MPORMATItll  CONTACT: 

Reginald  Rodriguez.  Bureau  of  Indian 
Affairs.  Office  of  Indian  Education 
Programs.  Main  Interior  Building.  Mall 
Stop  Room  3512. 18di  ft  C  Streets.  NW^ 
Washington.  DC  20240.  (202)  34»-4871. 

suppLBMafTARV  mramiATKM:  The 
Department  of  the  Interior  has 
determined  that  this  docament  is  not  a 
major  rule  and  does  not  require 
regulatory  analysis  under  Executive 
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Order  12291.  This  rule  does  not 
constitute  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment  under  the  National 
Environmental  Policy  Act  of  1960.  This 
regulation  does  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  smaU  entities  within  the  meaning  of 
die  Regulatory  FlexibUity  Act  (5  U.S.C. 
601  et  aeq.).  lliese  regulations  will  not 
have  an  impact  on  small  entities  as 
defined  in  the  Act 

The  primary  author  of  this  document 
is  Reginald  Rodriguez,  Education 
Specialist  Post  Secondary  Education. 
Office  of  Indian  Education  Programs, 
Bureau  of  Indian  Affairs.  (202)  343-4871. 

On  October  3a  1984.  Pub.  L  98-605 
was  enacted  to  clarify  and  to  make 
technical  amendments  to  the  various 
acts  pertaining  to  the  Osage  Indians. 
The  amendment  deletes  the 
"socioeconomic"  provisions. 

Because  of  the  time  expended  by  the 
Osage  Tribal  Education  Committee 
(OTEC)  to  resolve  the  numerous 
complaints  and  requests  for 
interpretation  of  the  "socioeconomic" 
provision,  along  with  the  limited 
availability  of  funds  for  both  the 
"socioeconomic"  programs  and  the 
educational  demands  of  tribal  members, 
the  "socioeconomic"  provision  in  §  122.7 
of  25  CFR  part  122.  Management  of 
Osage  Judgment  Funds  for  Education 
and  Socioeconomic  Programs,  is 
removed.  This  removal  will  provide  the 
Osage  Tribal  Education  Committee  the 
opportunity  to  concentrate  its  energies 
and  monies  on  education,  which  the 
Osage  Tribal  members  have  established 
as  a  principal  priority.  Other  deletions 
were  made:  i.e.,  the  definitions  of  the 
point  system  and  the  ranking  of         * 
applications.  However,  the  Osage  Tribal 
Education  Committee  is  minimally 
obligated  to  obtain  approval  from  the 
Assistant  Secretary — Indian  Affairs  for 
proposed  budget  expenditures  and  for 
the  overall  program  plan  of  operation. 

On  June  30, 1988,  the  Bureau  of  Indian 
Affairs  published  a  proposed  rule  at  53 
FR  24732,  and  the  Bureau  requested  that 
interested  persons  submit  written 
comments,  suggestions,  or  objections  on 
or  before  August  29, 1988.  One 
commenter  submitted  three  written 
recommendations.  These 
recommendations  reference  §  122.6, 
Ehities  of  the  Osage  Tribal  Education 
Committee.  The  following  is  a  summary 
of  the  recommended  comments  and  the 
Bureau's  responses  are  noted  as  follows: 

Section  122.6   Duties  of  the  Osage 
Tribal  Education  Committee 

Comments.  The  commenter  requested 
that  this  part  limit  the  funding  period  for 


the  pursuit  of  a  Master's  degree  to 
"*  *  *  six  semesters,  not  to  include 
summer  sessions,  *  *  *",  and  that 
Doctoral  program  candidates  be 
considered  on  a  case  by  case  basis  by 
the  Osage  Tribal  Education  Committee. 
In  addition,  it  was  recommended  that 
the  unused  first  and  second  semester 
funds  be  redistributed  for  summer 
school 

Response.  The  Bureau  recommends 
that  advanced  degrees,  i.e.,  Masters  and 
Doctoral  programs,  be  funded  at  the 
discretion  of  the  Osage  Tribal  Education 
Committee  contingent  upon  the 
availability  of  fimds  on  a  case  by  case 
basis;  however,  because  the  Bureau 
wishes  to  support  tribal  autonomy,  the 
Bureau  also  declines  to  insert  into  the 
regulations  the  recommendation  for  tiie 
redistribution  for  summer  school  of 
unused  first  and  second  semester  funds. 
This  will  remain  a  committee  choice. 
The  Bureau,  therefore,  has  not 
incorporated  the  Commenter's 
recommendations. 

Information  Collection  Statement 

The  information  collection 
requirements  contained  in  §§  122.6  and 
122.9  have  been  approved  by  the  Office 
of  Management  and  Budget  imder  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  numbers  1078-0098  and  1076- 
0106,  respectively. 

List  of  Subjects  in  25  CFR  Part  122 

Indian-claims,  Indian-education,  and 
Indian-judgment  funds. 

For  the  reasons  set  out  in  the 
preamble,  tide  25,  chapter  I  part  122  of 
the  Code  of  Federal  regulations  is 
revised  to  read  as  follows: 

PART  122— MANAGEMENT  OF  OSAGE 
JUDGMENT  FUNDS  FOR  EDUCATION 

Sec. 

122.1  Purpose  and  scope. 

122.2  De^itioiu. 

122.3  Information  collection. 

122.4  Establishment  of  the  Osage  Tribal 
Education  Committee. 

122.5  Selection/nomination  process  for 
committee  members. 

122.6  Duties  of  the  Osage  Tribal  Education 
Committee. 

122.7  Budget 

122.8  Administrative  costs  for  management 
of  the  fund. 

122.9  Annual  report 

122.10  Appeal. 

122.11  Applicability. 

Authority:  86  Stat  1295, 98  Stat  3103  (25 
U.S.C.  331  note). 

f  122.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to  set 
forth  procedures  and  guidelines  to 
govern  the  use  of  authorized  funds  in 
education  programs  for  the  benefit  of 


Osage  Tribal  members,  along  with 
application  requirements  and 
procedures  used  by  those  eligible 
persons. 

(b]  The  Osage  Tribe  by  act  of 
Congress,  October  27, 1972  (25  U.S.C. 
883, 86  Stat  12950,  as  amended  by  Pub. 
L  98-605)  on  October  30, 1984,  provides 
that  $1  million,  together  with  other  funds 
which  revert  to  the  Osage  Tribe,  may  be 
advanced,  expended,  invested,  or 
reinvested  for  the  purpose  of  financing 
an  education  program  of  benefit  to  the 
Osage  Tribe  of  Indians  of  Oklahoma, 
with  said  program  to  be  administered  as 
authorized  by  the  Secretary  of  the 
Interior. 

§122.2    Deflnttlene. 

Act  means  Osage  Tribe  by  Act  of 
Congress,  October  27, 1972  (25  U.S.C. 
883,  86  Stat.  1295),  as  amended  by  Pub. 
L  98-605. 

Allottee  means  a  person  whose  name 
appears  on  the  roll  of  Osage  Tribe  of 
Indians  approved  by  the  Secretary  of 
the  Interior  on  April  11, 1908,  pursuant 
to  die  Act  of  June  28, 1906  (34  Stat  539). 

Assistant  Secretary  means  the 
Assistant  Secretary — Indian  Affairs. 

Osage  Tribal  Education  Committee 
means  the  committee  selected  to 
administer  the  provisions  of  this  part  as 
specified  by  S  122.8. 

Reverted  funds  means  the  unpaid 
portions  of  the  per  capita  distribution 
fund,  as  provided  by  the  Act  which 
were  not  distributed  because  the  funds 
were: 

(1)  Unclaimed  widiln  the  period 
specified  by  the  Act  or 

(2)  For  an  amount  totaling  less  than 
$20  due  an  individual  from  one  or  more 
shares  of  one  or  more  Osage  allottees. 

Secretary  means  the  Secretary  of  the 
Department  of  the  Interior  or  his/her 
auuiorized  rejHesentative. 

1122.3    Information  coSecaon. 

(a)  The  information  collection 
requirements  contained  in  St  122.6  and 
122.9  have  been  approved  by  the  Office 
of  Management  and  Budget  under  U.S.C. 
3501  et  seq.  and  assigned  clearance 
numbers  1076-0098  and  1076-0106, 
respectively.  The  information  collected 
in  §  122.6  is  used  to  determine  the 
eligibility  of  Osage  Indian  student 
applicants  for^educational  assistance 
grants.  The  information  collected  in 

1 122.9  provides  summary  review  for 
program  evaluation  and  program 
planning.  Response  to  the  information 
collections  is  required  to  obtain  a 
benefit  in  accordance  with  25  U.S.C.  883. 

(b)  Public  reporting  burden  for  this 
information  cdlection  is  estimated  to 
average  30  minutes  per  response, 


•    I 
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including  the  time  for  reviewing 
inetmctioni,  leaiching  existing  date 
•ourcei,  gsthering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  infbnaation. 
Send  comments  re^rding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  ii^ormatkin,  including 
suggestions  tor  reducing  the  burdea  to 
the  Bureau  of  Indian  Affairs. 
Ihfonnatioa  Collection  Clearance 
Officer.  Room  337  SIB.  18th  &  C  Streets, 
NW.,  Washington.  DC  20240;  and  the 
OfHce  of  Management  and  Budget, 
Paperwork  Reduction  Project  (107ft- 
0106],  Washington  DC  20S03. 

iiaa.4   Establlatwnent  of  the  Osage Trtbat 
Education  Committee. 

(a)  The  Osage  Tribe,  to  maintain  its 
rij^t  of  Tribal  autonomy,  shall,  at  the 
direction  of  the  Bureau  of  Indian  Affairs, 
establish  the  Osage  Tribal  Education 
Committee  (OTEC)  to  fulfill  the 
responsibilities  and  provisions  of  this 
part  as  set  out  in  9 122.B. 

(b)  This  committee  shaU  be  composed 
of  seven  (7)  members.  Rve  (5)  of  the 
members  shall  be  of  Osage  blood  or 
descendents  of  Osage,  and  two  (2)  from 
the  education  staff  of  the  Bureau  of 
Indian  Affairs. 

(1)  Of  the  five  Osage  members,  at 
least  three  shall  be  legal  residents  and/ 
or  live  within  a  20-mile  radius  of  one  of 
the  three  Osage  Indian  villages.  Of 
these,  at  least  one  member  shall  reside 
within  the  specified  radius  of  the 
Pawhuska  Indian  village:  at  leest  one 
member  shall  reside  within  the  specified 
radius  of  the  Hominy  Indian  village;  and 
at  least  one  member  shall  reside  within 
the  ^ecified  radius  of  the  Greyhorse 
Indian  village. 

(2)  The  two  remaining  Osage 
committee  members  will  be  members  at 
large. 

S122J   Seleetion/nomlnatlon  process  (or 


(a)  Selection  of  the  five  (5)  OTEC 
members  shall  be  made  by  the  Assistant 
Secretary  in  accordance  with  the 
following: 

(1)  Any  adult  person  of  Osage  Indian 
blood  who  is  an  allottee  or  a  descendant 
of  an  allottee  is  riigible  to  serve  on  the 
Osage  Tribal  Education  Committee. 

(2)  Nominees  for  committee 
membership  shall  imdude  a  brief 
statement  of  interest  and  qualificaticuu 
for  serving  on  the  committee. 

(b)  Nominationi  may  be  made  by  any 
Osage  organization,  including  the  Osage 
village  communities  of  Greyhorse. 
Hominy  and  Pawbuska.  by  requestiag 
its  candidates  to  follow  procedures 
outlined  in  paragraphL  (a]l2)  of  this 
section. 


(c)  Nominations  shall  be  delivered  by 
registered  maU  to  li»  following  address: 
Osage  Tribal  Education  Conuaittee.  c/o 
Area  Education  Programs 
Administrator.  Bureau  of  Indian  Affairs, 
Muskogee  Area  Office— Room  1S2.  Sth  A 
W,  Okmulgee,  Muskogee.  Oklahoma 
74401. 

(d)  A  Nominee  Selection  Committee 
composed  of  OTEC  members  so 
designated  by  the  Assistant  Secretary 
will  review  all  nominations.  Upon 
completion  of  this  process,  the  Nominee 
Selection  Committee  will  forward  its 
recommendations  ior  final  consideration 
to  the  Assistant  Secretary. 

(e)  Each  member  shall  be  sworn  in  for 
a  four  year  term.  At  the  discretion  of  the 
Assistant  Secretary,  members  may 
succeed  themselves  vnth  a 
recommendatioQ  for  reappointment  from 
the  Nominee  Selection  Committee. 

(f)  The  Assistant  Secretary  may.  until 
a  vacancy  is  filled,  appoint  an  individual 
to  serve  for  a  temporary  period  not  to 
exceed  120  days. 

9122.6    Duties  or  the  Osage  TriM 
Education  Committee. 

(a)  For  the  purpose  of  providing 
financial  assistance  to  eligible  Osage 
applicants  for  eduoational  assistance, 
the  Osage  Tribal  Education  Committee 
shall  maintain  an  office  and  retain  all 
official  records  at  the  Bureau  of  Indian 
Affairs  offices  located  at  the  Federal 
Building,  Muskogee,  Oklahoma. 

(b)  The  Osage  Tribal  Education 
Committee  shall  be  responsible  for 
implementing  an  overall  plan  of 
operation  consistent  with  the  policy  of 
Indian  self-determination  which 
incorporates  a  systematic  sequential 
process  whereby  al  student 
applications  for  finaiKial  aid  are  rated 
and  ranked  simultaneously  to  enable  a 
fair  distribution  of  available  funds. 

(1)  All  applicants  shall  be  rated  by  a 
point  system  appropriate  to  applications 
for  education  assistance.  After  all 
applications  are  rated,  the  Osage  Tribal 
Education  Committee  will  rank  the 
applications  in  a  descending  order  for 
award  purposes.  Nc  awards  shall  be 
made  until  all  applications  are  rated 
against  the  point  system. 

(2)  Monetary  awards  shall  be  for  fixed 
amounts  as  determined  by  the  Osage 
Tribal  Education  Committee.  The  fixed 
amounts  shall  be  itemized  in  die 
committee's  annual  budgetary  request, 
and  the  monetary  aiward  amounts  ahull 
be  consistent  with  the  fixed  amounts 
itemized  in  the  approved  budget 

(3)  Payment  of  die  monetary  awards 
shall  be  made  direotly  to  the  student, 
with  half  of  the  amount  payable  on  or 
before  September  15  and  the  second  half 
payable  on  or  befose  February  15, 


provided  the  student  is  successfully 
enrolled  in  an  accieditfed  institution  of 
hl^ier  education  and  meeting  the 
institution's  requirement  for  passing  - 
woric. 

(4)  No  student  will  be  funded  beyond 
10  semesters  or  five  acBdemic  years,  not 
to  include  summer  sessions,  nor  shall 
any  student  with  a  baocalaureate  degree 
be  funded  for  an  additional 
undergraduate  degree.| 

9122.7    Budget 

(a]  By  August  1  of  each  year,  the 
Osage  Tribal  Education  Committee  will 
submit  a  proposed  but^  to  the 
Assistant  Secretary  or  to  his/her 
designated  representative  for  formal 
approval.  Unless  the  Assistant  Secretary 
or  his/her  designated  representative 
informs  the  committee  in  writing  of 
budget  restrictions  by  September  1,  the 
proposed  budget  is  considered  to  be 
accepted. 

(b]  The  investment  principal, 
composed  of  the  one  million  dollars 
appropriated  by  the  Act  and  reverted 
funds,  must  be  invested  in  a  federally 
insured  banking  or  savings  institution  or 
invested  in  obligations  of  the  Federal 
Government.  There  are  no  provisions  in 
this  part  which  shall  limit  the  right  of  the 
Osage  Tribal  Education  Committee  to 
withdraw  interest  earned  from  the 
investment  principal;  however, 
ex])enditure8  shall  be  made  against  only 
the  interest  generated  from  investment 
principal  and  reverted  funds. 

(c]  AU  funds  deposited  will 
accumulate  interest  at  a  rate  not  less 
than  that  generally  available  for  similar 
funds  deposited  at  the  same  banking  or 
sayings  institution  or  igvested  in  the 
same  obligations  of  the  United  States 
Government  for  the  same  period  of  time. 

9122J   Admlnlstrativa  socts  (or 
management  of  the  fund 

Funds  available  for  expenditures  may 
be  used  by  the  Osage  Tribal  Education 
Committee  in  the  performance  of  its 
duties  and  re^onsibilities, 
Recordkeeping  is  required  and  proposed 
expenditures  are  to  be  attadied  with  the 
Aug|ust  1  proposed  annial  budget  to  the 
Assistant  Secretary  or  his/her 
designated  representative. 

9122.9   Anmial  Report. 

The  Osage  Tribal  Eckication 
Committee  shall  submit  an  annual 
r^Kirt  on  0MB  approved  Form  1076- 
0106,  Higher  EducatioQ  Annual  Report, 
to  the  Assistant  Secretary  or  his/her 
designated  representative  on  or  before 
November  1.  for  tiiie  preceding  12  Bondi 
period. 
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§122.10 

The  procedure  for  appealing  any 
decision  regarding  the  awarding  of 
funds  under  this  part  shall  be  made  in 
accordance  with  25  CFR  Part  2,  Appeals 
from  Administrative  Action. 

9122.11    AppncabMty. 

These  regulations  shall  cease  upon 
determination  of  the  legal  and 
appropriate  body  to  administer  the  fund 
and  upon  the  establishment  of 
succeeding  regulations. 
W.P.Ragsdala, 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Do&  86-19340  Filed  5-17-88;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  74 
lOrder  Na  1359-891 

Redresa  Provialona  for  Peraona  of 
Japanaaa  Ancaatry 

aqency:  Department  of  Justice. 
action:  Final  rule. 

•UMMARV:  The  Department  of  Justice 
hereby  adopts  rules  for  the  enforcement 
of  section  105  of  the  Civil  Liberties  Act 
of  1988.  Pub.  L 100-383, 102  Stat.  903, 
codified  at  50  U.S.C  app.  1989b-4,  which 
authorizes  the  Attorney  General  to 
identify,  locate,  and  when  funds  are 
appropriated,  make  payments  of  $^,000 
to  eli^ble  individuals  of  Japanese 
ancestry  who  were  evacuated,  relocated 
or  interned  during  World  War  IL 
EFFECTIVE  DATE:  August  18, 1989. 

ADDRESSES:  Comments  received  on  the 
Notice  of  Proposed  Rulemaking  will 
remain  available  for  public  inspection  at 
the  Office  of  Redress  Administration 
facility  at  1100  Connecticut  Avenue 
NW..  Washington,  DC  in  Suite  625  from 
9:30  a.m.  to  5:30  p.m.,  Monday  through 
Friday  except  legal  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  O'Brien,  Office  of  Redress 

Administration,  Civil  Rights  Division, 

U.S.  Department  of  Justice,  Washington, 

DC  20530;  (202]  633-5119  (Voice)  or  (202) 

786-5986  (TDD).  These  are  not  toll  free 

numbers. 

SUPPLEMENTARY  information: 

LBadcground 

The  Civil  Liberties  Act  of  1968  enacts 
into  law  the  recommendations  (rf  the 
Commission  on  Wartime  Relocation  and 
Internment  of  Civilians  established  by 
Congress  hi  1980  (Pub.  L  96-317).  This 
bipartisan  Commission  was  established 
to  review  the  facts  and  circumstances 
surrounding  Executive  Order  9066, 


issued  February  19, 1942.  and  the  impact 
of  that  Executive  Order  on  American 
citizens  and  permanent  resident  aliens 
of  Japanese  ancestry:  to  review 
directives  of  United  States  military 
forces  requiring  the  relocation,  and  in 
some  cases,  detention  in  internment 
camps  of  these  American  citizens  and 
permanent  resident  aliens;  and  to 
recommend  appropriate  remedies.  The 
Commission  submitted  to  Congress  in 
February,  1983,  a  unanimous  report. 
Personal  fusUce  Denied,  which 
extensively  reviewed  the  history  and 
circumstances  of  the  decisions  to 
exclude,  remove  and  then  to  detain 
Japanese  Americans  and  Japanese 
resident  aUens  bom  the  West  Coast,  as 
well  as  the  treatment  of  the  Aleuts 
during  Worid  War  II.  The  final  part  of 
the  Commission's  report.  Personal 
Justice  Denied  Part  2: 
Recommendations,  concluded  that  these 
events  were  influenced  by  racial 
prejudice,  war  hysteria,  and  a  failure  of 
political  leadership,  and  recommended 
remedial  action  to  be  taken  by  the 
Congress  and  the  President 

On  August  10. 1988,  President  Ronald 
Reagan  signed  the  Qvil  Liberties  Act  of 
1988  into  law.  The  purposes  of  the  Act 
are  to  acknowledge  and  apologize  for 
the  fundamental  injustice  of  the 
evacuation,  relocation,  and  internment 
of  Japanese  Americans  and  permanent 
resident  aliens  of  Japanese  ancestry,  to 
make  restitution,  and  to  fund  a  public 
education  program  to  prevent  the 
recurrence  of  any  similar  event  in  the 
future. 

Section  105  of  the  Act  assigned  the 
Attorney  General  the  responsibility  and 
duties  for  the  restitution  provisions.  The 
Attorney  General  delegated  the 
responsibilities  and  duties  assigned  him 
by  the  Act  to  the  Assistant  Attorney 
General  for  Civil  Rights,  who,  in  turn, 
established  the  Office  of  Redress 
Administration  in  the  Civil  Rights 
Division  to  carry  out  the  execution  of 
the  responsibilities  and  duties  under  the 
Act 

The  Office  of  Redress  Administration 
(ORA)  is  charged  with  the  responsibility 
of  identifying  and  locating  persons 
eligible  under  the  Act,  without  requiring 
any  application  for  payment  within 
twelve  months  after  the  date  of 
enactment  of  the  Act  (August  10, 1988), 
or  within  twelve  months  after  the 
appropriation  of  funds  necessary  to 
complete  the  identification  process.  To 
date  no  appropriations  have  been  made. 
It  was  estimated  by  the  Commission  on 
Wartime  Relocation  and  Internment  of 
Civilians  that  approximately  120.000 
American  citizens  and  permanent 
resident  aliens  of  Japanese  ancestry 
were  affected  by  the  exclusion.  Of  these, 


an  estimated  60.000  individuals  survive 
and  are  eligible  for  redress  payment 

In  its  efforts  to  identify  and  locate 
these  individuals,  the  Office  of  Redress 
Administration  has  initiated  a  highly 
publicized  outreach  program  to  the 
Japanese  American  community  to 
encourage  those  persons  thought  to  be 
eligible  to  notify  the  Office  «vith 
information  concerning  their  eligibiUty 
and  current  residences.  On  September 
19, 1988.  the  Office  of  Redress 
Administration  announced  the 
establishment  of  a  toll  free  telephone 
number  and  a  U.S.  Post  Office  Box 
designed  to  accommodate  individuals 
wishing  to  ask  questions  or  volunteer 
information  concerning  their  eligibility. 
This  announcement  also  was  publicized 
in  Japanese  American  newspapers.  The 
Office  also  placed  its  West  Coast  staff 
in  San  Francisco,  California,  for  ninety 
days  in  order  to  estabUsh  close  working 
relationships  with  the  leaders  of 
Japanese  American  organizations  to 
ensure  that  the  Office  would  reach  as 
many  eligible  persons  as  possible. 

Section  105  of  the  Act  also  requires 
the  Attorney  General  to  notify  each 
eligible  individual  in  writing  as  to  a 
determination  of  eUgibilify,  and  to 
authorize  the  payment  of  $20,000  to  each 
eligible  individual.  Payment  will  be 
made  in  the  order  of  the  date  of  birth 
pursuant  to  Section  105(b). 

Therefore,  when  funds  are 
appropriated,  payment  will  be  made  to 
the  oldest  eligible  individual  living  on 
the  date  of  the  enactment  of  the  Act 
August  10, 1988  (or  his  or  her  statutory 
heirs),  who  has  been  located  by  the 
Administrator  at  that  time.  Payments 
will  continue  to  be  made  until  all 
eligible  persons  have  received  payment 
For  this  purpose,  the  Act  specifies  that  a 
total  of  $1.25a000,000  is  to  be  placed  in 
the  United  States  Civil  Liberties  Public 
Education  Fund  from  which  payments 
may  be  made.  Because  the  Act  specifies 
that  no  more  than  $500,000,000  may  be 
appropriated  in  any  one  year,  not  all 
payments  can  be  made  at  one  time. 

During  the  period  of  drafting  the 
proposed  regulations,  many  individuals 
and  orgsnizations  in  the  Japanese 
American  community  contacted  the 
Civil  Rights  Division  to  ask  questions 
and  express  concern  regarding  the 
determination  of  eligibility.  In  response 
to  these  concerns  the  Division  published 
a  Notice  in  the  Federal  Register.  53  FR 
41252  (October  20, 1988),  inviting  the 
public  to  submit  comments  during  the 
proposed  regulation's  drafting  period  on 
three  issues  that  seemed  to  be  of  major 
concern  to  the  public.  These  issues 
pertained  to  the  eligibility  of  minors  who 
were  relocated  to  Japan  t}etween 
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December  7, 1941  and  September  2, 1945, 
persons  of  Japanese  ancestry  sent  to  die 
United  States  from  odier  American 
republics  daring  World  War  D  as  a 
result  of  lutei'uational  agreements,  and 
voluntary  evacuees  who  (fid  not  ffle 
"Change  of  Re8idence''cards. 

In  response  to  diis  Notice,  the  OfRce 
of  Redress  Administration  received  one 
hundred  forty-eight  comments  regarding 
these  and  other  issues  of  eligibility,  all 
of  which  have  been  placed  for  public 
inspection  in  the  public  reading  room  of 
the  ORA  ofRce.  Sisme  respondents  were 
United  States  citizens  of  Japanese 
ancestry  who  were  relocated  to  Japan 
without  consent  as  minors  durbig  World 
War  n.  These  individuals  expressed  die 
beUef  that  their  constitutional  rights  had 
been  violated  at  the  time  and  to  exclude 
them  now  from  compensation  would 
brand  them  as  disloyal  Japanese 
Americans.  Most  other  comments 
concerned  the  plight  of  individuals  of 
Japanese  ancestry  from  other  American 
countries  who  were  interned  in  the 
United  States.  Letters  from  those  so 
interned,  and  others  who  were  not 
generally  supported  compensation  to 
these  persons.  Comments  regarding 
voluntary  evacuees  who  did  not  file 
"Change  of  Residence"  cards  provided 
further  evidence  that  verification  of  the 
status  of  these  individuals  will  need  to 
be  done  on  a  case  by  case  basis  in  order 
to  determine  if  such  persons  evacuated 
as  a  result  of  government  action.  Finally, 
the  OfRce  of  Redress  Administration 
received  letters  from  Japanese  American 
Worid  War  II  veterans  whose  families 
had  been  evacuated.  Some  of  these 
soldiers  had  been  unable  to  return  to 
unauthorized  zones  to  protect  their 
property,  while  others  had  been 
prohibited  from  visiting  their  families  in 
relocation  centers.  These  veterans 
voiced  the  concern  that  the  Act  might 
not  include  them  as  eligible. 

In  drafting  the  proposed  regulations, 
the  Division  read  and  considered  each 
comment.  The  decisions  that  the 
Division  made  in  response  to  these 
comments  were  made  on  a  thorough 
consideration  of  the  merits  of  each  point 
of  view  expressed  in  the  comments. 

On  June  14, 1989,  the  Department  of 
Justice  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  for  the 
implementation  of  section  105  of  the 
Civil  Liberties  Act  of  1988. 54  FR  25291. 
By  July  14, 1989,  the  close  of  the 
comment  period,  the  Division  had 
received  157  comments,  148  from 
incfividuals,  9  from  organizations 
representing  the  interests  of  Japanese 
Americans,  and  2  from  members  of 
Congress.  Of  these  comments,  130  were 
based  on  two  form  letters  supporting 


eligibiUty  for  three  groups  determined 
ineligible  fai  the  proposed  regdation: 
Japanese  American  minors  who  were 
relocated  to  Japan  dtring  World  War  IL 
children  of  parents  who  had  voluntarily 
evacuated  from  the  excluded  zones,  and 
Latin  American  Japanese  bron^t  to  the 
United  States  for  internment  during 
Worid  War  II.  Thirteen  other  comments 
expressed  concern  that  the  requirements 
for  documents  for  verification  of  identity 
were  unduly  burdensome. 

The  Division  read  and  analyzed  each 
comment.  In  response  to  these 
comments  the  Office  of  Redress 
Administration  made  changes  to  the 
proposed  regulations  incorporating 
suggestions  where  appropriate. 
However,  such  changes  were  not  made 
on  the  basis  of  the  number  of  comments 
addressing  any  one  point  but  on  a 
thorough  consideration  of  the  merits  of 
the  points  of  view  expressed  in  the 
comments.  Other  non-substantive 
changes  were  made  in  order  to  provide 
further  clarification  of  the 
implementation  procedures. 

n.  Responses  to  Coaunents  and 
Summaiy  of  the  Refulatioos  and 
Ravisions 

These  regulations,  which  consist  of 
five  subparts,  implement  section  105  of 
the  Act.  Subpart  A  states  the  purpose  of 
the  regulation  and  defines  key  terms; 
subpart  B  lists  the  categories  of 
individuals  determimed  to  be  eligible  or 
ineligible  in  accordance  with  the  statute; 
subpart  C  establishes  a  procedure 
through  which  the  Office  of  Redress 
Administration  will  identify  and  locate 
all  eligible  individuals;  subpart  D 
establishes  the  procedures  for  payment 
and  subpart  E  establishes  an  appeals 
process  whereby  an  individual  who  is 
determined  by  the  Redress 
Administrator  to  be  ineligible  may 
petition  for  a  reconsideration  of  that 
finding. 

The  first  issue  of  eligibility  is 
concerned  with  the  statutory  threshold 
requirement  that  an  eligible  person  be 
an  individual  of  "Japanese  ancestry." 
Records  of  the  evacuation  period 
indicate  that  there  were  approximately 
80  non-Japanese  who  were  interned  with 
their  Japanese  American  spouses  or 
children.  (It  is  estimated  that  perhaps  40 
such  persons  are  still  living.)  The 
Government  required  these  persons  to 
sign  a  waiver  of  their  rights  as  non- 
excluded  individuab  in  order  to 
accompany  spouses  or  children  to 
assembly  centers  and  relocation  camps. 
These  wives,  husbands  and  parents 
executed  WPC  Form  PM-7,  "Request 
and  Waiver  of  Non»Excluded  PCTSon." 
which  requested  leave  to  accompany  a 
member  of  his  or  her  family  through  all 


the  stages  of  evacuation  and  internment 
as  if  they  were  persons  of  Japanese 
ancestry.  In  reality  dies*  non-Japanese 
spouses  and  parents  were  consented  by 
a  horrifying  choice.  They  could  either 
"elect"  to  accompany  their  spouses  or 
children  throu^iont  the  removal  and 
internment  process,  or  diooae  to  be 
separated  from  them.  In  the  event  that 
there  was  no  Japanese  parent  or  adult 
relative  to  accompany  the  child  the 
Government  poUcy  was  to  take  the  part- 
Japanese  child  and  place  him  or  her  in 
an  institution  and  later  transfer  the  child 
to  the  Children's  Center  under  die 
supervision  of  the  War  Relocatixm 
Authority  at  Manzanar,  California. 
Obviously,  every  human  instinct  would 
compel  these  parents  to  "elect" 
evacuation. 

Unfortunately,  howe^ter,  section  108(2} 
of  the  Civil  Liberties  Act  of  1988  limits 
the  definition  of  an  "eligible  individual" 
specifically  to  "any  indMdual  of 
Japanese  ancestry."  Indeed,  the  focus 
throughout  die  Act  is  on  those  of 
Japanese  ancestry  and  flie 
discrimination  they  suffered  based  on 
their  race.  In  light  of  the  specificity  with 
which  Congress  has  spoken  and  its 
focus  (HI  the  racial  disciimination 
suffered,  it  must  be  concluded  that  the 
statute  authorizes  compensation  be  paid 
only  to  those  of  Japanese  ancestry,  and 
not  to  those  who  are  of  non-Japanese 
ancestry  but  who  were  nevertheless 
interned. 

Although  the  phrase  "of  Japanese 
ancestry"  in  the  Civil  Liberties  Act  of 
1988  caimot  be  interpr^ed  in  the 
regulation  to  include  non-Japanese 
family  members  for  puiposes  of 
compensation,  it  is  undeniable  that 
these  individuals  suffered  the  very 
injury  that  the  Civil  Liberties  Act  of  1988 
is  designed  to  redress  and  compensate, 
and  that  they  should  be  compensated. 
Therefore,  the  Department  will  submit 
legislation  to  the  Congress  to  amend  the 
Civil  Liberties  Act  of  1988  to  render 
eligible  those  non-Japaaese  family 
members  who  suffered  the  effects  of  the 
government's  internment  pohcy  by 
accompanying  their  spouses  or  children 
of  Japanese  ancestry  tlrough  the 
evacuation  and  intermaent  process. 

A  sec(md  prea  of  inquiry  regarding 
eligibility  pertains  to  the  method  of 
confinement.  It  is  dear  from  the  findings 
by  the  Commission  on  Wartime 
Relocation  of  Civilians  that  the 
evacuation,  relocati(m  or  internment  of 
the  Japanese  Americans  and  Japanese 
resident  aliens  was  not  a  single  uniform 
action.  Indeed,  in  sectian  10B(2KBKi)  (I)- 
[in)  Congress  sfiecifically  faicluded 
language  to  ensure  dial  the  Act  covered 
individuals  confined,  held  in  custody. 


Federal  Reglrter  /  Vol  54.  No.  ISg  /  Friday.  Augnet  IB.  190  /  Rules  and  Regdaftions 


relocated,  or  "otherwise  d^trivad  of 
liberty  or  property"  as  a  result  of  any 
action  taken  by  the  United  States  or  its 
agents  solely  on  the  basis  of  J^Muiese 
ancestry  during  the  period  from 
December  7. 1941  to  June  3a  194a 
Thnefore,  in  addition  to  persons 
deprived  of  liberty  or  property  solely  oa 
the  basis  of  Japanese  ancestry  by 
placement  in  relocation  centers  under 
the  supervision  of  the  Wartime 
Relocation  Authority,  or  in  camps  under 
the  authority  of  die  Department  of 
Justice  or  the  U.S.  Army,  others  who 
were  deprived  of  liberty  by  other 
Government  actions  would  also  be 
eligible.  As  the  discussi(m  below 
illustrates,  the  language  "otherwise 
deprived  of  liberty  or  property  as  a 
result  (of  government  actions)"  may  be 
interpreted  to  include  several  categmies 
of  individuals.  One  example  of  a 
deprivation  of  liberty  could  be 
institutionalized  persons  who  were 
unable  to  evacuate  from  the  prohibited 
areas  and  were  placed  in  the  (mstody  of 
the  Wartime  Relocation  Authority. 

In  addition,  some  individuals  who 
were  members  of  the  U.S.  Armed  F(nt»s 
on  or  before  mandatory  evacuation  on 
March  31, 1942,  and  not  dischaiged  from 
duty  by  that  date,  and  whose  domiciles 
were  in  excluded  areas,  could  be 
determined  to  be  eligible  under  section 
108(2)(B](i)  as  persons  "otherwise 
deprived  of  liberty  or  property"  as  a 
result  of  the  acts  enumerated  in 
subsections  (I),  (11),  and  (III).  The 
Western  Defense  Command  Public 
Proclamation  No.  11,  dated  August  18. 
1942,  excluded  all  Japanese  citizens  amd 
aliens  from  Military  Area  No.  1  and  the 
California  porti(m  of  Military  Area  No.  2 
without  first  se(niring  written  permission 
of  the  Western  Defense  Command.  As  a 
result  there  were  some  soldiers  who 
were  unable  to  re-enter  unauthorized 
zones  and  safeguard  their  property. 
Such  persons,  as  well  as  those  whose 
property  was  ccmfiscated  by  the 
government,  could  be  C(msidered  to 
have  been  "deprived  of  property"  as  a 
result  of  the  exclusion  policy. 

The  issue  concerning  deprivation  of 
property  was  raised  in  the  Attorney 
General  Adjudication  for  the  Japanese 
American  Evacuation  Act  of  1948.  In 
Hirotoehi  Oda,  1  Adjudications  of  the 
Attorney  General  361  (No.  146-35-16597, 
November  5. 1954).  it  was  held  Uiat 
persons  of  Japanese  ancestry  who  were 
memb«s  of  the  Aimed  Forces  and 
sustained  property  losses  as  a  result  of 
die  exclusion  poUcy  were  as  much 
entiUed  to  coopenaation  under  the  Act 
as  if  they  had  been  evacoated  to 
assembly  centers  and  relocation  canters 

with  the  other  members  of  Oieir  families. 


In  light  of  the  statutory  langnafe  of  die 
1088  Act  and  the  eiqiiesaed  paipose  of 
that  Act.  such  persona  may  be  eUfSde 
for  redress. 

Finally,  some  Japanese  American 
soldiers  were  "deprived  of  liberty"  by 
virtue  of  the  fact  diat  regulations 
prohibited  them  from  entering  relocation 
centers  to  visit  their  family  members  or 
forced  Japanese  American  soldiers  to 
submit  to  undue  restricticms  amounting 
to  a  deprivation  of  Uberty  prior  to 
visiting  their  families.  (This  group  could 
also  include  a  small  percentage  of 
members  of  the  United  States  Armed 
Forces  of  Japanese  ancestry  from 
Hawaii  whose  families  were  interned.) 
One  respondent  questioned  the  singling 
out  of  the  members  of  the  military  for 
eligibility  and  not  other  non-military 
persons  of  Japanese  ancestry  who  were 
temporarily  outside  the  prohibited  zone 
and  who  may  also  have  sustained 
property  losses  as  a  result  of  exclusion 
policy.  We  note  that  the  regulations 
specifically  set  forth  two  categories  of 
eUgibility  for  tiie  military,  S  74.3  (b)(4) 
and  (b)(5);  however,  the  regulations  also 
provide  in  S  74.3(c)  that  other 
individuals  may  be  determined  eligible 
under  the  Act  on  a  case-by-case  basis. 

Another  major  issue  of  eligibility 
concerns  those  persons  who  were  not 
interned  but  who  evacuated  their  places 
of  residence  during  the  evacuation, 
relocaticm  and  internment  period.  The 
central  question  in  determining 
eligibility  in  such  cases  is  whether  the 
individuals  concerned  evacuated  their 
places  of  residence  "as  a  result  of  one 
or  other  of  the  statutorily  specified  types 
of  governmental  action.  See  section 
108(2)(B).  Thus,  if  die  individuals  in 
question  were  ordered  by  the  military  to 
evacuate  an  area,  their  evacuation  was 
clearly  a  result  of  a  governmental 
action.  Similarly,  if  they  evacuated  in 
order  to  avoid  internment,  their 
eracuation  resulted  from  governmental 
action.  In  contrast,  if  they  evacuated 
voluntarily,  not  in  response  to  any 
governmental  order,  it  would  seem  that 
they  are  not  eligible. 

Some  individuals  evacuated  as  a 
result  of  specific  governmental  or 
military  directives.  President 
Roosevelt's  Executive  Order  9066, 
empowering  the  Secretary  of  War  and 
the  Military  Commanders  whom  he 
might  designate  to  prescribe  military 
areas  from  which  "any  and  all  persons 
may  be  excluded"  was  issued  on 
February  19, 1942.  However,  even  as 
early  as  December  7, 1941,  agents  of  die 
government  were  taking  custody  of 
enemy  aliens,  including  Japanese.  On 
January  29, 1942.  die  Department  of 
Justice  announced  the  first  of  a  soies  of 


zones  prohibited  to  enemy  alieoi  on  the 
West  Coast  arderingeiich  penons  not 
to  enter  or  remain  in  such  areas  after 
February  Si  1942.  OnFebruaiy  la  1942. 
the  Department  of  Justice  warned  all 
Japanese  aliens  (of  a  total  Japanese  and 
Japanese  American  populatiim  of  about 
3.500)  to  evacuate  Terminal  Island,  near 
Los  Angeler.  That  eva(»ation  took 
place,  under  orders  of  the  Navy,  cm 
February  25, 1942.  Apart  from  these 
early  evacuationB  preceding  Executive 
Order  9066,  there  was  at  least  (me  later 
cawe  of  evacuations  undertaken  in 
respcmse  to  a  specific  miUtary  directive. 
On  Mardi  24. 1942.  after  the  issuance  of 
Executive  Order  9066,  but  before 
evacuation  from  Military  Area  No.  1 
was  required  l}y  orders  of  the  West 
Coast  Military  Commander,  persons  of 
Japanese  anoestry  were  ordered  to 
evacuate  Bainbridge  Island,  near 
Seattie. 

The  statute  reaches  all  of  the  above- 
described  situations.  Even  assuming  that 
none  of  these  evacuations  "resulted 
from"  Executive  Order  9066,  section 
108(2)(B)(j){III)  declares  evacuees 
eligible  if  their  relocation  resulted  fixim 
any  "directive  of  the  Armed  Fofrces  of 
the  United  States,  or  other  action  taken 
by  or  on  behalf  of  the  United  States  or 
its  agents,  representatives,  officers,  or 
employees."  Thus,  actions  of  the 
Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  the  Army,  the 
Navy,  or  any  other  federal  entity,  to 
exclude,  relocate  or  intern  persons  of 
Japanese  descent  whether  taken 
pursuant  to  Executive  Order  9066  or  not, 
provide  the  basis  for  eligibility  for  these 
groups  of  evacuees. 

Another  group  of  persons 
involuntarily  evacuated  who  are 
deemed  eligible  under  the  regulations 
consist  of  those  who  left  their  places  of 
residence  on  the  West  Coast  between 
March  2. 1942,  die  issuance  of  Public 
Proclamation  No.  1,  and  March  29, 1942, 
the  date  on  which  the  Public 
Proclamation  No.  4  took  effect  whereby 
persons  of  Japanese  ancestry  were 
prohibited  from  leaving  parts  of  the 
West  Coast  area  because  the 
Government  was  preparing  to  forcibly 
relocate  diem  later.  Section  108(2)(B)(ii) 
of  the  Act  defines  as  eligible  one  who 
"was  enrolled  on  the  records  of  the 
United  States  Government  during  the 
period  beginning  on  December  7. 1941. 
and  ending  on  June  3a  194a  as  being  in 
a  prohibited  military  zone."  The 
Conference  Report  explains  this 
language  as  a  reference  to  some  4J69 
Japanese  Americans  who  left  the  West 
Coaat  during  the  so-called  "vohmtary" 
phase  of  the  Government's  evacuation 
program,  and  who  filed  "Change  of 
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Residence"  cards  with  the  Wartime 
Civil  Control  Administration:  "The 
conferees  intend  to  include  individuals 
who  filed  Change  of  Residence  cards 
during  the  period  between  the  issuance 
of  Public  Proclamation  No.  1,  on  March 
2. 1942  and  public  proclamation  Na  4  on 
March  27, 1942  as  being  'enrolled  on  the 
records  of  the  U.S.  Government.' "  While 
some  individuals  may  have  evacuated 
after  March  2, 1942,  but  not  have  been 
enrolled  on  such  cards,  they  may  be 
determined  on  a  case  by  case  basis  to 
be  eligible  if  such  persons  were  directly 
ordered  by  the  Government  to  evacuate. 
(Clearly,  any  person  of  Japanese 
ancestry  who  was  evacuated  fhim  an 
excluded  zone  after  March  29, 1942  is 
eligible,  since  such  an  evacuation  would 
have  been  a  "result"  either  of  Executive 
Order  9066  or  of  a  military  directive 
issued  pursuant  to  it.] 

There  remain  those  cases,  if  any,  of 
evacuations  occurring  before  March  2, 
1942,  but  not  in  response  to  a 
governmental  order  directed  specifically 
at  the  evacuees.  We  believe  that  if  there 
are  any  such  evacuees,  they  cannot  be 
considered  eligible. 

The  Office  of  Redress  Administration 
also  received  comments  pertaining  to 
the  eligibility  of  certain  categories  of 
persons  who  were  minors  during  the 
internment  period.  We  received  63 
comments  stating  that  Japanese 
American  children  bom  after  the 
parents  had  voluntarily  relocated  from 
the  prohibited  zones  or  had  departed 
from  relocation  centers  or  intecnment 
camps  should  be  eligible.  While  children 
bom  in  assembly  centers,  relocations 
camps  and  internment  camps  are 
included  as  eligible  for  compensation, 
the  regulations  do  not  include  as  eligible 
children  bom  after  their  parents  had 
voluntarily  relocated  fi^m  prohibited 
military  zones  or  from  assembly  centers, 
relocation  camps,  or  internment  camps. 

One  comment  pointed  out  that 
children  of  Japanese  ancestry  bom  in 
internment  camps  during  the  internment 
period  were  not  specifically  listed  in  the 
regulations.  Such  persons  were  intended 
to  be  included  as  eligible  in  the 
proposed  regulations  and  therefore, 
I  74.3(b)(7)  has  been  amended  to 
include  as  eligible  children  of  Japanese 
ancestry  bom  in  the  internment  camps 
during  the  internment  period  in  addition 
to  those  bom  in  assembly  centers  and 
relocation  camps. 

A  unique  eligibility  issue  pertains  to 
minors  who  were  relocated  to  Japan 
during  the  period  beginning  on 
December  7, 1941  and  ending  on 
September  2. 1945.  Records  indicate  that 
some  minors  who  were  United  States 
citizens  were  relocated  with  their 
families  during  this  period.  The  Division 


received  61  comments  in  support  of  the 
eligibility  of  these  minors.  However,  in 
implementing  section  105  of  the  Act,  the 
Department  must  follow  the  clearly 
restrictive  language  in  section  108(2) 
that  specifically  excludes  any  individual 
who  during  the  period  beginning  on 
December  7, 1941,  and  ending  on 
September  2, 1945,  relocated  to  a 
country  while  the  United  States  was  at 
war  with  that  country.  Consequently, 
the  exclusionary  language  of  the  Act 
would  preclude  from  eligibility  the 
minors,  as  well  as  adults,  who  were 
relocated  to  Japan  during  that  particular 
time  period. 

The  last  major  el^bihty  issue 
pertains  to  persons  of  Japanese  ancestry 
who  were  sent  to  the  United  States  from 
other  American  countries  for  restraint 
and  repatriation  pursuant  to 
international  commitments  of  the  United 
States  Government  for  the  secxuity  of 
the  United  States  and  its  associated 
powers.  We  received  77  comments 
advocating  that  all  such  individuals 
should  be  eligible  for  redress.  The  plight 
of  these  persons  is  described  in  the 
Appendix  to  Part  I  pf  Personal  Justice 
Denied.  Although  these  individuals  were 
evacuated,  relocated  or  interned 
similarly  to  those  of  Japanese  ancestry 
evacuated  from  the  West  Coast,  the 
statute's  threshold  tequirement  that  an 
eligible  person  must  bie  a  citizen  of  the 
United  States  or  a  permanent  resident 
alien  excludes  most  of  these  persons 
from  redress  payment.  Records  indicate 
that  the  people  who  entered  the  United 
States  under  these  kitemational 
agreements  were  determined  by  the 
Department  of  Justice  to  be  illegal 
aliens.  As  such,  they  were  not  lawfully 
admitted  to  the  United  States  for 
permanent  residenoe.  Consequently,  the 
restrictive  language  of  the  Act 
pertaining  to  citizenship  status  renders 
such  persons  ineligttile.  On  the  other 
hand,  after  Worid  War  II  some  of  the 
Latin  American  Japanese  who  were 
brought  to  the  United  States  from  other 
American  republics  for  internment  were 
permitted,  under  applicable  statutes,  to 
apply  to  the  Attorney  General  of  the 
United  States  for  an  adjustment  of  their 
immigration  status;  these  individuals 
obtained  the  status  of  permanent 
resident  ahen  extending  retroactively  to 
the  internment  period.  Such  persons 
would  meet  the  thrmhold  statutory 
requirement  under  4he  regulations  of 
being  permanent  resident  aliens  during 
the  evacuation,  relocation  and 
internment  period  and,  as  such,  be 
eligible  for  compensation.  In  addit.on, 
children  bom  in  the  United  States  to  the 
Latin  American  Japanese  during  their 
internment  would,  by  virtue  of  their 
place  of  birth,  be  Uaited  States  citizens 


and  therefore  meet  the  threshold 
requirement  for  eligibility. 

While  this  preamble  has  endeavored 
to  discuss  eligibility  issues  of  public 
concern,  S  74.3  of  the  regulations 
specifically  sets  forth  those  categories  of 
individuals  who  are  eligible  or  ineligible 
for  compensation  under  Section  105  of 
the  Act. 

n.  Verification  Proced«ea 

The  Act  forbids  the  Government  bom 
requiring  persons  to  file  claims  for 
redress  payments,  but  states  that  the 
Attomey  General  shall  locate  and 
identify  all  eligible  persons  by  using 
records  abeady  in  die  possession  of  the 
United  States  Government.  However, 
any  eligible  person  is  free  to  notify  the 
Attomey  General  and  advise  him  of  the 
individual's  claim  of  e^gibility.  In 
addition  to  using  Fedeml  Government 
records,  the  Attorney  General  may  use 
any  facility  or  resource  of  any  public  or 
nonprofit  organization  or  any  other 
record  document  or  information  that 
may  be  made  available  to  the 
Government.  Section  74.5  describes  the 
official  and  unofficial  sources  that  the 
Government  anticipates  using  for 
identification  and  location  of  eligible 
persons.  Section  74.6  describes  the 
procedures  whereby  the  Office  shall 
endeavor  to  locate  eligible  individuals. 

All  information  compiled  in  these  files 
is  subject  to  the  statutory  mandates  of 
the  Privacy  Act  Therefbre,  the  CivH 
Rights  Division  is  prohliited  from  ushig 
or  releasing  this  ii^onnstion  for 
purposes  other  than  those  described  in 
the  Division's  Privacy  Act  Notice  of 
Records  Systems.  54  FR 13252. 

After  an  individual  ii  determined  to 
be  eligible,  the  regulations  provide  for  a 
letter  of  notification  to  be  sent  to  the 
individual  to  notify  him  or  her  of  a 
preliminary  finding  of  aligibilify.  (§  74.7) 
Enclosed  with  the  letter  will  be  a  form 
and  a  request  for  documentation.  The 
Division  attached  draft  forms  which 
were  appended  to  the  proposed 
regulations  as  Appenc^  A  to  Part  74. 
The  forms  are  unsworn  declarations 
under  penalty  of  peijury.  (28  U.S.C.  1746) 
The  purpose  of  these  forms  and  the 
requests  for  documentation  is  to  verify 
the  identify  of  the  individuals  eligible  for 
redress  in  order  to  prewnt  fraud  or 
duplication  of  paymentt. 

We  received  13  comments  pertaining 
to  our  requests  for  documentatioiL 
These  letters  expressed  concern  that  the 
requirements  to  submit  original 
documents,  particularly  to  document  the 
date  of  birth  of  a  candidate  are  unduly 
burdensome.  In  response  to  such 
comments  f  74.7(b)  haabeen  amended 
to  eliminate  the  requirement  of 
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submission  of  a  idioto  identification 
with  the  current  legal  name.  In  addition, 
docudientation  retjuirements  in 
Appendix  A  to  Part  74  have  been 
modified  to  accept  certified  copies  in 
lien  of  original  records  as  evidence  of 
birth  or  current  legal  name  and  address. 
Furthermore,  we  have  waived  the 
documentation  of  date  of  birth  for 
persons  whose  identification  has  been 
confirmed  by  die  Social  Security 
Administration  (SSA).  (We  estimate  that 
SSA  has  confirmed  over  one-third  of  the 
possible  60,000  surviving  eligible 
persons.)  Finally,  ORA  will  establish  a 
telephone  number  for  persons  to  call  for 
advice  about  documentation. 

ni.  Notification  and  Payment 

Upon  receipt  of  a  person's  unsworn 
declaration  and  documentation,  the 
Redress  Administrator  will  malce  a  final 
detemunation  of  eligibilify  for  payment 
and  notify  the  individual  in  writing  of 
his  findii^.  (8  74.8)  As  required  by 
statute,  a  person  determined  to  be 
eligible  has  up  to  eighteen  months  after 
notification  to  accept  payment  The 
statute  states  that  a  person  who  accepts 
payment  waives  all  claims  against  the 
United  States  arising  frtnn  government 
actions  described  in  the  Act  The 
regulations  also  incorporate  the 
statutory  requirement  that  the  refusal  to 
accept  payment  by  a  person  determined 
to  be  eligible  must  be  in  writing  and 
such  refusal  will  be  final  for  that  person 
and  his  or  her  survivors.  (S  74.11) 

After  funds  have  been  appropriated 
and  actual  payments  are  to  be  made,  the 
Assistant  Attomey  General  for  Civil 
Rights  will  certify  authorization  for 
payment  to  the  Assistant  Attomey 
General  for  Justice  Management  who 
will  give  final  authorization  to  the 
Secretary  of  the  Treasury.  (§  74.10) 
Payments  will  be  made  beginning  with 
the  oldest  living  eligible  person  ^t  has 
been  identified  at  the  date  the  notice 
goes  out  or  his  or  her  survivors,  until  all 
eligible  persons  have  received  payment 
(S  74.12)  In  accordance  with  the  statute, 
the  categories  of  survivors  who  can 
receive  redress  payments  are  limited  to 
spouses,  children,  and  parents.  (S  74i3) 
"Hie  mediods  for  establishing  proof  of 
relationship  to  the  deceased  eligible 
person  are  set  forth  in  §  74.14. 

IV.  Appeamocaduies 

In  order  to  fairfy  resolve  those  cases 
in  which  die  Adndnistrator  makes  a 
detemteation  of  ineligibilify,  &e 
regulations  have  eitabliahed  ma  appeal 
process.  When  an  individual  is  notified 
in  writing  of  the  Administrator's  findhig 
of  ineligibilify  and  reason  or  reasons  for 
the  finding,  Ae  letter  also  shall  inform 
the  individual  that  he  or  she  may 


petition  far  a  reconsideratian  of  die 
deteradaation  of  ineligibility  to  the 
Asiistant  Attomey  General  for  Clvii 
Rights,  or  the  official  designated  by  the 
Assistant  Attomey  General  for  Civil 
Ri^its.  and  that  he  or  she  has  the  right 
to  submit  documentation  in  support  of 
his  or  her  claim  of  eligibQify.  (S  74.15) 
llie  rqulations  also  provide  procedures 
for  filing  a  request  for  reconsideration. 
(S  74.16) 

Section  74.17  describes  the  appeal 
procedure  whereby  the  Assistant 
Attomey  General  for  Civil  Ri^ts,  or  die 
official  designated  to  act  on  his.  behalf, 
reviews  die  determination  of  the 
Redress  Administrator  and  any 
documentation  submitted  by  the 
requester,  and  then  notifies  the 
requester  of  his  or  her  decision  to 
reverse  or  affirm  die  Redress 
Administrator's  determination  of 
ineligibility.  The  decision  shall 
constitute  the  final  action  of  the 
Department  on  that  appeal. 

Finally,  non-substantive  changes  have 
been  made  throughout  the  regulations  in 
response  to  comments  in  order  to  further 
clarify  the  verification  and 
documentation  procedures. 

V.  Regidatory  Impact  Anafysis 

This  rule  is  not  a  major  rule  within  the 
meaning  of  Executive  Order  12291  (46 
FR  13193, 3  CFR 1981  Comp.  p.l27). 
Moreover,  a  regulatory  flexibility 
analysis  has  not  been  prepared  under 
the  Regulatory  Flexibility  Act  (5  U.S.C 
601-612],  because  die  rule  is  unlikefy  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Lilt  of  Subjects  in  28  CFR  Part  74 

Administrative  practice  and 
procedure.  Aliens,  Archives  and 
records.  Citizenship  and  naturalization. 
Civil  rights.  Indemnity  payments. 
Minority  groups.  Nationality,  War 
claims. 

For  die  reasons  set  forth  in  the 
preamble  and  by  die  audiority  vested  in 
me  including  28  U.S.C.  509  and  510. 
chapter  I  of  tide  28  of  die  Code  of 
Federal  Regulations  is  amended  by 
adding  part  74  to  read  as  follows: 

PART  74— CIVIL  LIBERTIES  ACT 
REDRESS  PROVISION 

8ubp8rt  A^^tSfwriL 

soc< 

74.1  Puipoae. 

74.2  Definitions. 


74.S   MeuUlluatiiiii  Of  eUgnae  peisuiis. 
7««  LocattoBoffUgMsi 


747  Notificatian  of  eiigibiiity. 

74  J  Notificattoa  of  payniHrt. 

74J>  CondiHom  of  acramiinm  of  payaent 

74.10  Authoriiatioa  for  payment 

74.11  Effect  of  refosal  to  accept  payment 

74.12  Order  of  payment 

74.13  Pay  jent  in  die  case  of  a  deceased 
eU^Ue  individuaL 

74.14  OetenninatiaaafdMtsktiaiidiipar 
statutory  hetrt. 


74.3  Eligibility  detetminations. 

74.4  Individuals  excluded  from 
corapemation  pntmmt  to  section  lOOW 
of  tiieAct 


74.15  Notice  of  die  right  to  appeal  a  Boding 
of  ineligibility. 

74.16  Procedures  for  filing  in  appeal 

74.17  Action  on  appeal. 

Appendix  A  to  Part  74— Dedaiatfans  of 
EU^biUty  by  Panons  IdanuCMl  by  tbm 
Office  of  Radreaa  Administration  and 
Requests  (or  Documentation. 

Authority:  SO  U.S.C.  app.  IBBBb. 
Subpart  A— Ganaral 

1 74.1    Purpoaa. 

The  purpose  of  this  part  is  to 
implement  section  105  of  die  Civil 
Liberties  Act  of  1988,  which  authorizes 
the  Attomey  General  to  locate,  identify, 
and  make  payments  to  all  eligible 
individuals  of  Japanese  ancestry  who 
were  evacuated,  relocated,  and  intemed 
during  Worid  War  II  as  a  result  of 
government  action. 

§74.2   DaWiiUuiia. 

(a)  Tite  Act  means  the  Civil  Liberties 
Act  of  1988,  Pub.  L 100-383. 102  Stat 
903,  as  codified  at  50  U.S.C  app.  19e0b 
et  seq.,  (August  la  1988). 

(b)  The  Administrator  means  the 
Adminisfrator  in  chaige  of  die  Office  of 
Redress  Administration  of  the  Civil 
Rights  Division. 

(c)  Assembly  centers  and  relocatioa 
centers  means  those  facilities 
established  pursuant  to  the  acts 
described  in  S  74.4(i)-(ii}. 

(d)  Child  of  an  eligible  individual 
means  a  recognized  natural  child,  an 
adopted  child,  or  a  step-diild  who  lived 
with  the  eligible  person  in  a  regular 
parent-child  relationahip. 

(e)  The  Commiaeion  means  tlie 
Commiseiom  on  Wartime  Rdecation  and 
Internment  of  Civilians  estabUsfaed  by 
the  Commission  on  Wartime  Relocatian 
and  Internment  Act  50  U.S.C.  app.  1981 
note. 

(f)  Evacuation,  relocation,  and 
intantmant  period  aaeans  that  period 
''■B'""'"B  Decendnr  7, 1941,  and  eodisg 
June  30, 1948. 

(g)  The  Aum/ means  die  Civil  Liberties 
Public  Education  Fund  in  the  Treasury 
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of  the  United  States  administered  by  the 
Secretary  of  the  Treasury  pursuant  to 
section  104  of  the  Civil  Liberties  Act  of 
1968. 

(h)  The  Office  means  the  Cffllce  of 
Redress  Administration  established  in 
the  Civil  Rights  Division  of  the  U.S. 
Department  of  Justice  to  execute  the 
responsibilities  and  duties  assigned  the 
Attorney  General  pursuant  to  Section 
105  of  the  Civil  Liberties  Act  of  1988. 

(i)  Parent  of  an  eligible  individual 
means  the  natural  father  and  mother,  or 
fathers  and  mothers  through  adoption. 

(j)  The  Report  means  the  published 
report  by  the  Commission  on  Wartime 
Relocation  and  Internment  of  Civilians 
of  its  findings  and  recominendations 
entitled.  Personal  Justice  Denied,  Part  I 
and  Part  II. 

(k)  Spouse  of  an  eligible  individual 
means  a  wife  or  husband  of  an  eligible 
individual  who  was  married  to  that 
eligible  person  for  at  least  one  year 
immediately  before  the  death  of  the 
eligible  individual. 

Subpart  B— Standard*  of  EllglbHity 

174.3   ENgtoWtydatannkMtlons. 

(a]  An  individual  is  found  to  be 
eligible  if  such  an  individual: 

(1)  Is  of  Japanese  ancestry;  and 

t2]  Was  living  on  the  date  of 
enactment  of  the  Act,  August  la  1968; 
and 

(3]  During  the  evacuation,  relocation, 
and  internment  period  was — 

(i)  A  United  States  citizen;  or 

(ii)  A  permanent  resident  alien  who 
was  lawfully  admitted  into  the  United 
States;  or 

(iii)  An  alien,  who  after  the 
evacuation,  relocation  and  internment 
period,  was  permitted  by  applicable 
statutes  to  obtain  the  status  of 
permanent  resident  alien  extending  to 
the  internment  period;  and 

(4)  Was  confmed,  held  in  custody, 
relocated,  or  otherwise  deprived  of 
liberty  or  property  as  a  result  of— 

(i)  Executive  Order  9066,  dated 
February  19, 1942; 

(ii)  The  Act  entitled  "An  Act  to 
provide  a  penalty  for  violation  of 
restrictions  or  orders  with  respect  to 
persons  entering,  remaining,  leaving,  or 
committing  any  act  in  military  areas  or 
zones,"  approved  March  21, 1942;  or 

(iii)  Any  other  Executive  order. 
Presidential  proclamation,  law  of  the 
United  States,  directive  of  the  Armed 
Forces  of  the  United  States,  or  other 
action  taken  by  or  on  behalf  of  the 
United  States  or  its  agents, 
representatives,  officera,  or  employees, 
respecting  the  evacuation,  relocation,  or 
internment  of  individuals  solely  on  the 
basis  of  Japanese  ancestry. 


(b)  The  following  individuals  are 
deemed  to  have  suffered  a  loss  within 
the  meaning  of  paragraph  (a)(4)  of  this 
section: 

(1)  Individuals  who  were  interned 
under  the  supervision  of  the  wartime 
Relocation  Authorihr,  the  Department  of 
Justice  or  the  United  States  Army;  or 

(2)  Individuals  enrolled  on  the  records 
of  the  United  States  Government  during 
the  period  beginning  on  December  7, 

1941,  and  ending  June  30, 1946,  as  being 
in  a  prohibited  military  zone,  including 
those  individuals  wko,  during  the 
voluntary  phase  of  the  government's 
evacuation  program  between  the 
issuance  of  Public  ftoclamation  No.  1  on 
March  2, 1942.  and  the  enforcement  of 
Public  Proclamation  No.  4  on  March  29, 

1942,  filed  a  "Change  of  Residence"  card 
with  the  Wartime  Civil  Control 
Administration;  or 

(3)  Individuals  ordered  by  the  Navy  to 
leave  Bainbridge  Island,  off  the  coast  of 
the  State  of  Washington,  or  Terminal 
Island,  near  San  Peio.  California;  or 

(4)  Individuals  who  were  members  of 
the  Armed  Forces  of  the  United  States  at 
the  time  of  the  evacuation  and 
internment  period  aod  whose  domicile 
was  in  a  prohibited  cone  and  as  a  result 
of  the  government  action  lost  property; 
or 

(5)  Individuals  who  were  members  of 
the  Armed  Forces  of  the  United  States  at 
the  time  of  the  evacuation  and 
internment  period  and  were  prohibited 

•  by  government  regulations  from  visiting 
their  interned  families  or  forced  to 
submit  to  undue  restrictions  amounting 
to  a  deprivation  of  liberty  prior  to 
visiting  their  families;  or 

(6)  Individuals  who,  after  March  29, 
1942,  evacuated  and  relocated  from  the 
West  Coast  as  a  resalt  of  government 
action,  including  those  who  obtained 
written  permission  to  travel  to  a 
destination  outside  of  the  imauthorized 
areas  from  the  Western  Defense 
Command  and  the  Fourth  Army;  or 

(7)  Individuals  bom  in  assembly 
centers,  relocation  centers  or  internment 
camps  to  parents  of  Japanese  ancestry 
who  had  been  evacuated,  relocated  or 
interned  pursuant  to  paragraph  (a)(4)  of 
this  section,  including  children  bom  in 
the  United  States  to  parents  of  Japanese 
ancestry  who  were  relocated  to  the 
United  States  from  other  countries  in  the 
Americas  during  the  intemment  period; 
or 

(8)  Individuals  who.  prior  to  or  at  the 
time  of  evacuation,  relocation  or 
intemment  period,  were  in  institutions, 
such  as  a  hospital,  pursuant  to  acts 
described  in  paragraph  (a)(4)  and,  were 
placed  under  the  custody  of  the 
Wartime  Relocation  Authority  and 
confined  within  the  grounds  of  the 


institution  and  not  permitted  to  return  to 
their  homes  or  to  go  anywhere  else. 

(c)  Paragraph  (b)  of  this  section  is  not 
an  exhaustive  list  of  individuals  who  are 
deemed  eligible  for  conQ)ensation;  there 
may  be  other  individuab  determined  to 
be  eligible  under  the  Act  on  a  case-by- 
case  basis  by  the  Redress 
Administrator. 

574.4  Indhriduals  excluded  from 
eofflpensaticn  pursuant  ta  section  108<B) 

OfttMACt 

The  term  "eligible  individual"  does 
not  include  any  individual  who,  during 
the  period  beginning  on  December  7, 
1941,  and  ending  on  September  2, 1945, 
relocated  to  a  country  while  the  United 
States  was  at  war  with  that  country. 

Subpart  C— Vartfication  of  Eligibility 

874.5  Idmtification  of  ellgibia  persona. 

(a)  The  Office  shall  establish  an 
information  system  with  names  and 
other  identifying  information  of 
potentially  eligible  individuals  from  the 
following  sources: 

(1)  Official  sources: 

(i)  The  National  Archives; 

(ii)  The  Department  of  Justice; 

(iii)  The  Social  Security 
Administration; 

(iv)  Intemal  Revenue  Service; 

(v)  University  libraries; 

(vi)  State  and  local  libraries; 

(vii)  State  and  local  historical 
societies; 

(viii)  State  and  local  agencies. 

(2)  Unofficial  sources: 

(i)  Potentially  eligible  individuals; 

(ii)  Eligible  individuals,  relatives,  legal 
guardians,  representatives,  or  attorneys; 

(iii)  Civic  Associations; 

(iv)  Religious  organizations; 

(v)  Such  other  sources  that  the 
Administrator  determines  are 
appropriate. 

(b)  Historic  information  pertaining  to 
individuals  listed  in  official  United 
States  Govemment  records  will  be 
analyzed  to  determine  it  such  persons 
are  eligible  for  compensation  as  set 
forth  in  section  108  of  the  Act. 

(c)  Persons  not  listed  in  the  historic 
records  of  the  United  States 
Govemment  who  volunteer  information 
pertaining  to  their  eligibility  may  be 
required  by  the  Admini^rator  to  submit 
affidavits  and  documentary  evidence  to 
support  assertions  of  eligibility. 

574.6  Location  of  eNglMa persona. 

The  Office  shall  compare  the  names 
and  other  identifying  information  of 
eligible  individuals  fit)m  the  historical 
official  records  of  the  United  States 
Govemment  with  current  information 
from  both  official  and  unofficial  sources 
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in  the  information  system  to  determine  if 
such  persons  are  living  or  deceased  and, 
if  living,  the  present  location  of  diese 
individuals. 

Sutipart  D— Notification  and  Paymant 

1%.!    noimomaii  oi  wu^Bmft 

(a)  Each  individual  who  has  been 
found  to  be  eligible  or  their  statutory 
heirs  will  be  sent  written  notification  of 
such  status  by  the  Office.  Enclosed  with 
the  notification  will  be  a  declaration  to 
be  completed  by  the  person  so  notified, 
or  by  his  or  her  legal  guardian,  and  a 
request  for  documentation  of  identity. 

(b)  The  declaration  and  submitted 
documents  (Appendix  A  to  part  74)  will 
be  used  for  a  final  verification  of 
eligibility  in  order  to  ensure  that  the 
peraon  identified  as  eligible  by  the 
Office  is  in  fact  the  person  who  will 
receive  payment,  and  shall  include  a 
request  for  the  following  information: 

(1)  Current  legal  name; 

(2)  Proof  of  name  change  if  the  current 
legal  name  is  different  from  the  name 
used  when  evacuated  or  interned,  such 
as  a  marriage  certificate  or  other 
evidence  of  the  name  change  as 
described  in  Appendix  A; 

(3)  Date  of  birth; 

(4)  Proof  of  date  of  birth  as  set  forth  in 
Appendix  A; 

(5)  Current  address; 

(6)  Proof  of  current  address  as  set 
forth  in  Appendix  A: 

(7)  Current  telephone  number; 

(8)  Social  Security  Number; 

(9)  Name  when  evacuated  or  interned; 

(10)  Proof  of  guardianship  by  a  person 
executing  a  declaration  on  behalf  of  an 
eligible  person  as  set  forth  in  Appendix 
A. 

(11)  Proof  of  the  relationship  to  a 
deceased  eligible  individual  by  a 
statutory  heir  as  set  forth  in  S  74.13  and 
Appendix  A; 

(12)  Proof  of  the  death  of  a  deceased 
eligible  peraon  as  set  forth  in  Appendix 
A 

(c)  The  individual  must  submit  a 
signed  and  dated  statement  swearing 
under  penalty  of  perjury  to  the  truth  of 
all  the  information  provided  on  the 
declaration.  A  natural  or  legal  guardian, 
or  any  other  person,  includhig  Uie 
spouse  of  ah  eligible  person,  who  the 
Administrator  determines  is  charged 
with  the  care  of  the  individual  may 
submit  a  signed  and  dated  statement  on 
behalf  of  the  eligible  individual  who  is 
incompetent  or  otherwise  under  a  legal 
disability. 

(d)  Upon  receipt  of  an  individual's 
declaration  and  documentation,  the 
Aiininistrator  shall  make  a 
determination  of  verification  of  the 
identity  of  the  eligible  person. 


(e)  Each  person  determined  not  to  be 
preliminarily  eligible  after  review  of  the 
submitted  documentation  will  be 
notified  by  the  Redress  Administrator  of 
the  finding  of  ineligibility  and  the  right 
to  petition  for  a  reconsideration  of  such 
a  finding. 

T%jm    Nuuiicauuii  or  pBynwm. 

The  Administrator  shall,  when  funds 
are  appropriated  for  payment  notify  an 
eligible  individual  in  writing  of  his  or 
her  eligibility  for  payment  Section  104 
of  the  Act  limits  any  appropriation  to 
not  more  than  $500,000,000  for  any  fiscal 
year. 

S  74.9   CondWona  of  accaptanoa  of 


174.11  Efiaatel 


(a)  Each  eligible  individual  will  be 
deemed  to  have  accepted  payment  if, 
after  receiving  notification  of  eligibility 
from  the  Redress  Administrator,  the 
eligible  individual  does  not  refuse 
payment  in  the  manner  described  in 

S  74.11. 

(b)  Acceptance  of  payment  shall  be  in 
full  satisfaction  of  all  claims  arising  out 
of  the  acts  described  in  S  74.3(a)(4). 

§  74.10   Authortzatlon  for  paymant 

(a)  Upon  determination  by  the 
Administrator  of  the  eligibiUty  of  an 
individual,  the  authorization  for 
payment  of  $20,000  to  the  eligible 
individual  will  be  certified  by  the 
Assistant  Attorney  General  of  the  Civil 
Ri^ts  Division  to  the  Assistant 
Attorney  General  of  the  Justice 
Management  Division,  who  will  give 
final  authorization  to  the  Secretary  of 
the  Treasury  for  payment  out  of  the 
funds  appropriated  for  this  purpose. 

(b)  Authorization  of  payments  made 
to  survivora  of  eligible  persons  will  be 
certified  in  the  manner  described  in 
paragraph  (a)  of  this  section  to  the 
Secretary  of  the  Treasury  for  payment  to 
the  individual  member  or  memben  of 
die  class  of  survivora  entiUed  to  receive 
payment  under  the  procedures  set  forth 
in  S  74.13.  Payments  to  statutory  hein  of 
a  deceased  eligible  individual  will  be 
made  only  after  all  the  statutory  hein  of 
the  deceased  person  have  been 
identified  and  verified  by  the  Office. 

(c)  Any  payment  to  an  eligible  person 
under  a  legal  disability,  may,  in  the 
discretion  of  the  Assistant  Attorney 
General  for  Civil  Rights,  be  certified  for 
payment  for  the  use  of  tiie  eligible 
person,  to  the  natural  or  legal  guardian, 
committee,  conservator  or  ouator,  or,  if 
there  is  no  such  natural  or  legal 
guardian,  committee,  conservator  or 
curator,  to  any  other  person,  including 
the  spouse  of  such  elijgible  person,  who 
the  Administrator  determines  is  charged 
with  the  care  of  the  eligible  person. 


If  an  eligible  individual  who  has  baan 
notified  by  the  Administrator  of  his  or 
her  eligibility  refuses  in  writing  within 
eighteen  months  of  tlie  notification  to 
accept  payment  tiie  written  record  of 
refusal  will  be  filed  with  the  Offica  and 
the  amount  of  payment  as  described  in 
i  74.10  shall  remain  in  the  Fund  and  no 
payment  may  be  made  as  described  in 
1 74.12  to  such  individual  or  his  or  her 
survivora  at  any  time  after  the  date  of 
receipt  ol  the  written  refiuaL 

§  74.12   Ordar  of  paymant  • 

Payment  will  be  made  in  the  order  of 
date  of  birth  punuant  to  section  106(b) 
of  the  Act  Therefore,  when  funds  are 
appropriated,  payment  will  be  made  to 
the  oldest  eligible  individual  living  on 
the  date  of  the  enactment  of  the  Act 
August  10, 1966,  (or  his  or  her  statutory 
hein)  who  has  been  located  by  the 
Administrator  at  that  time.  Payments 
will  continue  to  be  made  until  all 
eligible  individuals  have  received 
payment 

174.11  Paymant  bittwcaaa  Of  a 


In  the  case  of  an  eligible  individual  as 
described  in  i  74.3  who  is  deceased, 
payment  shall  be  made  only  as 
foUowa— 

(a)  If  the  eligible  individual  is 
survived  by  a  spouse  who  is  living  at  the 
time  of  payment  such  payment  shall  be 
made  to  such  surviving  spouse. 

(b)  If  there  is  no  surviving  spouse  as 
described  in  paragraph  (a)  of  this 
subsection,  such  payment  shall  be  made 
in  equal  shares  to  aU  children  of  the 
eligible  individual  who  are  living  at  the 
time  of  payment 

(c)  If  there  is  no  surviving  spouse 
described  in  paragraph  (a)  of  this 
section,  and  if  there  are  no  surviving 
children  as  described  in  paragraph  (b)  of 
this  section,  such  payment  shall  be 
made  in  equal  shares  to  the  parents  of 
the  deceased  eligible  individual  who  are 
living  at  the  time  of  payment 

(d)  If  there  are  no  surviving  spouses, 
children  or  parents  as  described  in 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  the  amount  of  sudi  payment 
shall  remain  in  the  Fund  and  may  be 
used  only  for  the  purposes  set  forth  in 
section  106(b)  of  the  Act 


174.14 
Of 


DatannnaDon  Of  nw  iwaDsiiwip 


(a)  A  spouse  of  a  deceased  eligible 
individual  must  establish  his  or  her 
marriage  by  one  (or  more)  of  the 
following: 

(1)  A  copy  of  the  public  record  of 
marriage,  certified  or  attested; 


(2)  An  flbttniet  of  ^  prtlie  record. 
*~  ■      data  to  identify  Hi. 
plaoeofBMfTia^. 
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i&i  nu  ^iMUdci  Di  ine  poonc  recora 
containing  sufficient  data  to  identify  the 
partlee.  iM^ale  aad  plaoe  of  BMfTiM 


and  Hm  oauber  of  prior  BMRlMet  by 
eitkar  pvty  if  ekown  M  tlM  oiMd 
record,  ianad  by  the  officer  hai^ 
cuata^  of  Hie  taoMd  or  allMr  prtdlc 
ofBdal  Mtboriaed  to  certify  «m  raootd; 

n  A  eertfied  copy  of  liK  neligiotia 
reootd  of  nanf  ape; 

(«)  1W  officUrcport  fiicni  a  paUie 
agency  aa  to  a  rufriap  wUch  oeauied 
whfle  Ifca  daeeaead  idijllili  kidifUnai 
was  employed  by  suck  asancy: 

(5)  An  affidavit  of  the  clergyman  or 
magistrate  who  officiated; 

(e)  11w  original  oartfUcale  of  maniage 
aceoapuriad  by  proof  of  Ms 
genrineaaaa; 

.  (TmeafiUaeMsarawaraalalemei^ 
nf  tim  nrmnrn  f  yii  witiioeia  lu  iLu 
cerenuny; 

Wfa  iariadiclioBa  evfaera  t^xmon 
Law"  aMTriagea  aiierBoognized.  fte 
affidavitB  or  cotified  alateiieata  of  the 
spouse  settiiig  Cordi  all  of  the  laeta  and 
circumataaoea  eonflemtq^  the  afHegad 
marriage,  such  as  the  agreement 
between  the  parties  at  the  beginning  of 
liielr  eebabitation.  places  anddates  of 
residences,  and  whether  drildren  were 
bom  M  ttie  soedt  of  <he  reiathmsh^. 
This  evMenee  ahoiild  be  euppleineiiled 
by  affidavtta  or  eeittftod  etatementa 
from  two  or  more  persons  who  know  as 
the  result  of  peraoMi  obeervatun  the 
reputed  eetatkmahip  wMch  existed 
between  the  parties  to  (he  alleged 
marriage,  iodadkig  the  period  of 
cohaNtaHast,  places  of  vaeMeiioes, 
whether  tbe  partiee  held  HMOMOlvee  o«t 
aa  husband  and  wilt  omI  wlKtfaer  liwy 
were  generally  accepted  as  awh  ki  the 
ccmunilfet  in  whkh  they  Kved;  or 

(9]  Any  other  evidence  wkkb  wouki 
reasonably  aupport  a  findiag  by  the 
Administsater  (hat  a  valid  asaiiriage 
actuaiiyaKialed. 

(b)  A  dbild  skoakl  Mlabkah  that  i»  or 
she  is  du  cUd  of  a  deoeasad  eb^Ue 
individaai  by  one  of  the  Mbadi^iypea 
ofevideace: 

(1)  A  birth  OBrtificatB  akow^  that  the 
deceased  aUgiUe  iadieidaid  vas  the 
child's  parent; 

(2)  An  adcBowledgmeM  ia  wriliag 
si^ad  by  the  deoaaaed  ehgibla 
individual: 

(3)  Evidcaee  that  the  dbeeaaed  tiiffhk 
individual  has  been  idaatffied  m  the 
child's  parent  by  a  judicial  decree 
ordering  the  deceased  efi^le  faKlivldaal 
to  contribute  to  the  child's  support  or  for 
other  parpowje.  or 

(4)  Aay  other  evidence  (hat 
reasonably  eupporta  a  fin&ig  afa 
parent-child  relationship,  sudi  aa— 

(i)  A  cartiAed  copy  ofthe  pabMe 
record  of  birik  or  a  reHgloaa  taeonl 


showfaig  that  the  deceased  eligible 
incfividual  was  tfie  kifbnaant  and  was 
named  as  the  parent  of  the  diHd; 

{if)  Affidavits  or  awom  statements  of 
a  peta(m  who  knows  diet  the  deoeeeed 
eU^Me  kidMdual  accepted  tibe  child  as 
his  or  hers;  or 

(iii)  biformation  obtained  &om  public 
records  or  a  public  agency,  such  as 
schod  or  welfare  agencies,  which  shows 
that  wtth  fte  deceaaed  eligible 
indivkhiel's  Vxiowle^,  fhe  deceased 
eligible  individual  was  named  as  the 
parent  of  the  child. 

(c)  Except  es  maybe  provided  in 
paragraph  (b)  of  this  section,  evidence 
of  the  relationahip  by  an  adopted  chiid 
must  be  shown  by  a  certified  copy  of  the 
decree  of  adoption.  In  jurisdictions 
where  petition  must  be  made  to  the 
court  for  release  of  adoption  documents 
or  InfonDation,  or  where  the  release  of 
such  documents  or  information  is 
prohibited,  a  revised  birth  certificate 
will  be  sufficient  to  establish  the  fact  of 
adcration. 

[a)  Hie  reIationsh%)  of  a  step-child  to 
a  deceased  eligible  mdividual  shall  be 
demons^ted  by — 

(1)  Evidence  ot  bitth  to  the  spouse  of 
the  deceased  ejigibit  individual  aa 
required  by  paragraphs  [e]  and  [I]  of  flds 
section; 

(2)  Evidence  of  adoption  as  required 
by  section  Jb)  of  this  section  when  the 
step-child  was  adopted  by  the  spouse; 

(31  Other  evidence  which  reasonably 
supports  the  finding  of  a  parent-child 
relationship  betweea  the  child  and  the 
spouse; 

(4)  Evidence  that  the  step-child  was 
either  living  with  or  In  a  parent-child 
relationship  with  tha  deceased  dibble 
individual  at  the  titne  of  the  eligible 
individual's  dealh*.  and 

(5)  Evidence  of  the  marriage  of  the 
deceased  eligible  individDal  and  the 
step-dnld's  natural  or  adoptive  parent, 
as  required  by  parayaph  (a)  rf  ftis 
section. 

(e)  A  parent  of  a  tfeceased  eligible 
individual  may  estabfiA  his  or  her 
parenthood  of  the  daceased  eligible 
individual  by  providhig  one  of  the 
following  types  of  evidence: 

(1)  A  birdj  certificate  that  shows  fte 
person  1o  be  the  deceased  eliglbla 
individQafs  parent; 

(2J  An  edcRowledfment  in  writing 
signed  by  the  person  before  the  eh^Ue 
individmTs  death;  or 

(3)  AiPf  oAer  evidence  which 
reasonably  supports  a  fintfing  of  such  a 
parent-chM  relationshiB,  sadi  as — 

(i)  A  certified  copy  oTdie  public 
recant  of  birtk  or  a  reigious  record 
showing  that  Hm  penea  was  (he 
iafocnant  and  was  fMned  as  4he  parent 
of  the  deoeaaed  efig^le  tndividttal; 


(H)  Affidavits  or  swouki  statements  of 
persons  who  know  the  person  had 
accepted  the  deceased  tfigiUe 
individual  as  his  or  her  child;  or 

(iii)  inf onaation  obtakiad  f rosi  public 
records  or  a  public  agency  sudi  as 
school  or  walfiua  ageadca.  wUck  shows 
that  wiik  the  deoaaaed  akgibilc 
individual's  knowiedge,  tbe  pemoo  had 
been  naased  as  parent  of  the  child. 

(Q  An  adoptive  paeentof  a  deoaased 
elifiible  kulivkiHal  BHiatahow  aae  of  the 
foUoariag  as  evideac^-* 

(1)  A  certified  o(^y  ol  Ae  decxee  of 
adoption  and  sack  other  evideaoe  aa 
may  be  neoessaiy;  or 

(2)  In  jurisdictions  wfaeee  petitkw 
must  be  aiade  to  Ae  ooilrt  for  nelease  of 
such  docBBients  or  kifenoatioa,  or 
where  neieaae  of  aach  dociBDents  or 
infonaatiaa  is  prokibitad.  a  nevised  birth 
certificate  skowiqg  tbe  persoa  as  tke 
deceased  el^ihle  individual's  parent 
will  suffice. 

Subpart  £— Appeal  Proeaduras 

§74.1«   NoOeaafrtheriglftleappaala 
finding  of  tnaigMMy. 

Persons  determined  to  be  faieligible  by 
the  Administrator  wffl  fw  notified  In 
writing  of  the  determination,  ttie  nght  to 
petition  for  a  reconsideration  of  the 
determination  of  ineligikili^  to  the 
Assistant  Attorney  General  for  Civil 
Rights,  and  the  rf^t  to  submit  any 
documentation  in  support  of  eligibility. 


8  74.16 

A  request  for  reconsideration  shall  be 
made  to  tfie  Assistant  Attorney  General 
for  Civil  Rights  within  00  days  of  the 
receipt  of  file  notrce  froih  the 
Administrator  of  a  determination  of 
ineligiblhty.  The  request  shall  be  made 
in  writing,  addressed  to  the  Assistant 
Attorney  General  of  theGtvil  Ri;^ts 
Division,  Pi).  Box  BSaoa  Wadiinglon. 
DC.  2OO3S-S8O0.  Bofli  the  envelope  and 
the  letter  of  appeal  itself  must  be  dearfy 
marked:  "Kedress  Appeal."  A  request 
not  so  addressed  and  mariced  shall  be 
forwarded  to  (he  Office  of  the  Assistant 
Attorney  General  for  Civfl  Kights,  or  the 
official  designated  to  act  on  his  behatf, 
as  soon  as  it  is  identified  as  an  appeal  of 
eligibility.  An  appeal  that  is  improperiy 
addressed  rfiall  be  deeiaed  not  to  have 
been  received  by  the  D^artment  untS 
the  Office  receives  the  8|ppea1,  at  until 
the  appeal  would  have  been  so  received 
wijh  the  exercise  of  due  diligence  by 
Department  personnel. 


874.17 

(aj  Tne  Assistant  Attoracy  General  or 
the  official  designated  M  a<A  on  Ma 
behalf  sSiefh 

(1)  Review  *e  orightal  detenranation: 
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(2)  Review  additional  information  or 
documentation  submitted  by  the 
individual  to  support  a  findhig  of 
eligibility; 

(3)  Notify  the  petitioner  when  a 
determination  of  ineligibility  is  reversed 
on  appeal;  and 

(4)  Inform  the  Redress  Administrator. 

(b)  Where  there  is  a  decision  affirming 
the  determination  of  ineligibility,  the 
letter  to  the  individual  shall  include  a 
statement  of  the  reason  or  reasons  for 
the  affirmance. 

(c)  A  decision  of  affirmance  shall 
constitute  the  final  action  of  the 
Department  on  that  redress  appeal. 

Appendix  A  to  Part  74-^Dodarations  of 
EligiUlity  by  Persons  Identified  by  the 
Office  of  Redress  Administration  and 
Requests  for  Documentatton. 

Form  A- 

Declaration  of  Eligibility  by  Persons 
Identified  by  the  Ofiice  of  Redress 
Administration 

U.S.  Department  of  justice 

Civil  RighU  Division 

Office  of  Redress  Administration 

This  declaration  slull  lie  executed  l>y  the 
identified  eligible  person  or  such  person's 
designated  representative. 

Complete  ibe  following  information: 

(1)  Current  Legal  Name: 

(2)  Current  Address: 
Street- 


City,  State  and  Zip  Code: 


(3)  Telephone  Number 


(Home) 


(Business] 
'41  Social  Security  Nundier 
5)  Date  of  Birth: 


,6)  Name  Used  When  Evacuated  or  Interned: 

Read  the  following  carefully  before  signing 
tliis  document  A  False  Statement  may  lie 
grounds  for  punishment  by  fine  (U.S.  (k)de, 
title  31,  section  3729),  and  fine  or 
imprisonment  or  Iwth  (U.S.  Code,  title  18, 
section  287  and  section  1001). 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct 

Signature 

Date 

Privacy  Act  Statement  The  authority  for 
collecting  this  information  is  contained  in  50 
U.S.C.  app.  1988b.  The  information  that  you 
provide  will  lie  used  jnindpally  for  verifying 
eligible  persoos  for  payment  under  the 
restitution  provision  of  the  Civil  Liberties  Act 
ofl98& 

Required  Documentation:  The  following 
documentation  must  be  submitted  with  the 
alx>ve  Declaration  to  complete  your 
verification. 

DOCUMENTA'nON: 
L  Identification 

A  document  with  your  current  legal  naaie 
and  address.  For  example,  you  mi^t  send  a 
bank  or  financial  statement  or  a  monthly 


utility  IHll.  Sutmit  either  a  notarized  copy  of 
the  record  or  an  original  that  you  do  not  need 
liack. 

n.  One  Document  of  Date  of  Birth 

A  certified  copy  of  a  birth  certificate  or  a 
copy  of  another  record  of  birtli  that  has  been 
certified  by  the  custodian  of  the  records.  For 
example,  you  miglit  send  a  religious  record 
whicli  shows  your  date  of  birtli,  or  a  hospital 
birth  record.  If  you  do  not  have  any  record  of 
your  birth  tlie  Administrator  will  accept 
affidavits  of  two  or  more  persons  attesting  to 
the  date  of  your  birth 

If  your  notification  letter  says  that  the 
Social  Security  Administration  has  confirmed 
your  date  of  birth,  you  do  not  have  to  send  us 
any  further  evidence  of  your  birtli  date. 

in.  One  Document  of  Name  Change 

If  your  cuirent  legal  name  is  the  same  as 
your  name  when  evacuated  or  interned,  this 
section  does  not  apply. 

This  section  is  only  required  for  persons 
whose  current  legal  name  is  different  from 
the  name  used  when  evacuated  or  interned. 

1.  A  certified  copy  of  the  public  record  of 
marriage. 

2.  A  certified  copy  of  the  divorce  decree. 

3.  A  certified  copy  of  the  court  order  of  a 
name  change. 

4.  Affidavits  or  sworn  statements  of  two  or 
more  persons  attesting  to  the  name  change. 

IV.  One  Document  of  Evidence  of 
Guardiansliip 

If  you  are  executing  this  document  for  the 
person  identified  as  eligible,  you  must  submit 
evidence  of  your  authority. 

If  you  are  the  legally-appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  an  individual,  the 
evidence  shall  l>e  a  certificate  executed  by 
the  proper  official  of  the  court  appointment 

If  you  are  not  such  a  legally-designated 
representative,  the  evidence  shall  be  an 
affidavit  describing  your  relationship  to  the 
recipient  or  the  extent  to  which  you  have  the 
can  of  the  recipient  or  your  position  as  an 
officer  of  the  institution  in  wliich  die  recipient 
is  institutionalized. 

Fonn  B: 

Declaration  of  Verification  by  Persons 
Identified  as  Statutory  Heirs  by  tiie  Office  of 
Redress  Administration 

U.S.  Department  of  Justice 

Civil  Rights  Division 

Office  of  Redress.  Administration 

This  declaration  shall  be  executed  by  the 
spouse  of  a  deceased  eligible  individual  as 
statutory  heir  in  accordance  with  Section 
105(a)(7)  of  die  Civil  Uberties  Act  of  1988, 50 
U.S.C.  app.  1988b. 

Complete  the  following  infoimation: 

(1)  Current  Legal  Name: 

(2)  Current  Address: 

Street: 

City.  State  and  Zip  Code: 


(3)  Telephone  Number 


(Home) 


(Business) 

(4)  Social  Security  Number: 

(5)  Date  of  Birth: 


(6)  Relationship  to  tbe  Deceaaed   — ■ 

(8)  Date  of  maniage  to  the  Deceased: 

Read  the  followtaig  carefully  before  signing 
this  document 

A  False  Statement  may  Im  grounds  for 
punishment  by  fine  {US.  Code.  Title  31, 
sectimi  3729),  and  fine  or  imprisooaient  or 
botii  (U.S.  Code,  Tide  18,  sections  287  and 
Section  1001). 

I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct 

Signature 

Date 

Privacy  Act  Statement  The  authority  for 
collecting  this  information  is  contained  in  SO 
U.S.C  app.  198^.  The  information  that  you 
provide  will  be  used  principally  for  verifying 
eligible  persons  for  payment  under  the 
restitution  provision  of  the  Civil  Liberties  Act 
of  1988. 

Required  Documentation:  The  following 
documentation  must  be  submitted  with  the 
above  Declaration  to  complete  your 
verification. 

DOCUMENTATION: 

L  One  Document  as  Evidence  of  the 
Deceased  Eligible  Individual's  Death 

1.  A  certified  copy  or  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury. 

2.  A  certificate  by  tiie  custodian  of  the 
public  record  of  death. 

3.  A  statement  of  the  funeral  director  or 
attending  physician,  or  intern  of  tbe 
institution  where  death  occurred 

4.  A  certified  copy,  or  extract  from  an 
offidal  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States. 

5.  If  death  occurred  outside  the  United 
States,  an  official  report  of  deatii  by  a  United 
States  Consul  or  other  employee  of  die  State 
Department  or  a  copy  of  public  record  of 
death  in  the  foreign  countiy. 

6.  If  you  cannot  obtain  any  of  the  alwve 
evidence  of  your  spouse's  death,  you  must 
submit  other  convincing  evidence  to  ORA 
such  as  the  signed  statements  of  two  or  more 
people  with  personal  knowledge  of  the  deatii, 
giving  the  place,  date,  and  causa  of  death. 

n.  One  Document  as  Evidence  of  Your 
Marriage  to  the  Deceased  Eligible  Individual 

1.  A  copy  of  the  public  records  of  marriage, 
certified  or  attested  or  an  absb-act  of  the 
public  records,  containing  sufficient  data  to 
identify  die  parties,  the  date  and  place  of 
marriage,  and  the  numlier  of  prior  marriages 
by  either  party  if  shown  on  the  official 
record  issued  by  the  officer  having  custody 
of  die  record  or  other  public  official 
authorized  to  certify  the  record  or  a  certified 
copy  of  the  religious  record  of  marriage. 

2.  An  offical  report  from  a  public  agency  as 
to  a  marriage  which  occurred  while  the 
deceased  eligible  individual  who  was 
employed  by  sudi  agency. 

3.  The  affidavit  of  the  clergyman  or 
magistrate  who  officiated 

4.  Tlie  certified  copy  of  a  certificate  of 
marriage  attested  to  by  the  custodian  of  the 
records. 


I 
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S.  Ute  aflidavitt  or  n*  ora  atalemcnts  of 
two  or  mora  eyewttnmes  to  the  ceremony. 

&  ii  iuMietiam  «<Hi«  XMUDoa  La«r 
marriages  are  recognized,  the  affidavf  ta  or 
certified  atataiaanta  of  the  ^wma  imUk^ 
forth  all  «f  the  facta  and  droimatancM 
conceoiutg  the  alleged  maniaga,  Htoh  as  tka 
agreement  between  the  partiea  at  tlw 
beginning  of  their  cohabitation,  plaoea  and 
dates  of  msidencen  and  whethiv  childmn 
wen  bom  as  the  resuh  of  the  relationship. 
This  evidence  should  be  supplemented  by 
affidavits  or  certified  statements  from  two  or 
more  persons  who  know  as  the  result  of 
personal  observation  the  reputed  relationship 
which  existed  between  the  parties  to  die 
alleged  maiTiage,  inelnding  llie  period  of 
cohabitation,  ]riaces  of  resideiiLes.  whether 
the  parties  held  themselves  oat  as  hneband 
and  wife  and  wMher  they  wen  general^ 
eccepted  as  socii  la  the  coamranitSes  in  which 
thejrlivwl. 

7.  Any  other  evidence  which  would 
reasoaaMy  sopport  a  beMef  by  die 
AdnMstm«ar  that  a  veM  BMrriage  actvaHy 
existed. 

III.  Identification 

A  document  with  your  camnt  legal  naaie 
and  address.  For  example,  you  might  send  a 
bank  or  financial  statement  or  a  maatfaly 
utility  bill.  Submit  either  a  notarized  copy  of 
the  rececd  or  aa  origbMl  tfiat  yoa  do  not  need 
back. 

rv.  One  Dooonent  of  Date  of  filrth 

A  certified  copy  of  a  birth  oeitificate  or  a 
copy  of  another  record  of  birth  that  has  baea 
certified  by  the  custodian  of  the  reoorda.  For 
example,  you  might  send  a  copy  at  a  wligitnirr 
record  which  shows  your  date  of  birth,  or  a 
hospital  birth  record.  If  you  do  not  have  aay 
record  of  your  birth,  the  Administrator  will 
accept  affidavits  of  two  or  more  persona 
a  (testing  to  the  dale  of  your  bir^. 

If  yonr  notification  letter  says  tiiat  die 
Social  Secnrtty  Administration  has  confirmed 
your  date  of  brith.  you  do  not  have  to  send  as 
any  further  evidence  of  yoor  UrA  thite. 

V.  Oae  Document  of  Name  Change 

If  yoar  oimnt  isi^  laet  sHaa  to  the  aama 
as  the  last  auam  al  ififiitrniMSfl  aligiUe 
individual  or  the  aaoM  aa  at  Ik's  tiane  of 
marriage  &is  aactiea  does  aot  ifpfy. 

This  section  is  only  required  for  persons 
whose  current  legal  fast  name  Is  different 
from  the  last  name  of  the  deceased  eligftle. 

L  A  certified  copy  of  the  pi^c  nooid  of 
marriage. 

2.  A  nertifiad  oepy  of  the  divorce  decree. 

3.  A  certified  copy  of  the  court  order  of  a 
name  change. 

4.  Affidevita  or  sworn  statements  of  two  or 
more  penona  attestii\g  to  the  name  rhanga 

VI.  One  DocvmaBt  of  Bvidenoe  otf 
Caandiaaahlp 

If  you  ara  exeeatfag  iMs  dwMMiit  far  «w 
paeaoQ  Ideatiied  as  eligible,  yea  Mat  sabnM 
evidence  af  inar  aatbarily. 

If  you  an  MwJegaHr^DpaMad  gaaidlM. 
committee,  or  other  Ingsif  ilsei^alsil 
representatlva  of  aatk  m  IniliiihMT  tta 
evidence  shall  be  a  csrtifiealB  eaaeatad  by 
the  proper  official  of  the  eoort  appnlaHBisil 

If  you  an  Bot  rntct  -  'grUir  lisslgneyii 
representative,  the  evidence  shall  be  an 


affidavit  describing  your  relationship  to  the 
recipient  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  as  an 
officer  of  the  instttatioa  in  «vbidi  tiie  recipient 
is  institutionalized. 

Form  C." 

Deckratian  of  Venfication  by  Rersons 
Identified  by  the  Office  of  Radnss 
Administration  as  Statutoiy  Heirs 

U.S.  Dtrartaat  of  faatice 

Civil  Rij^  DMetoa 

Office  of  Redress  Administration 

This  dedaratioR  ehall  be  executed  by  the 
chfld  ofa  ileoeased  e)igiMe  individtial  as  a 
statutory  heir  in  acooroance  with  section 
105(a)(7)  of  the  CMI  Ubertiea  Act  of  IMB,  50 
U.S.C.  app.  IflSah. 

Complete  the  foUowiqg  infonnation: 

(1)  Current  Legal  Nam*: 

(2)  Current  Address: 

Street: ^ 

City.  State  and  Zip  Code: 


(3)  Telephone  Number; 


(Home) 


(ByelBess) 
(4)  Social  Security  Nunber 
(S4£)ateofBirtk 


(6)  RalatioBship  to  tke  Oeoeaaed:    

(7)  List  the  names  and  address  lif  known]  of 
all  other  children  of  the  deceased  eligible 
individual.  This  includes  all  recognized 
nataml  diil^ai,  atep<|iikfa>ea  w*m  Hved  wMh 
the  deoeaeed  etigtile  aad  adopted  children. 
Enter  the  date  of  death  for  «iy  petsons  who 
areiecaaaed. 


Read  the  f olla%ving  carefally  beion  sigoii^ 
this  documeat.  A  False  Staleaent  iMy  be 
grounds  for  punishment  by  fine  <U.&  Code, 
title  X\,  section  3729).  and  fine  or 
imprisonment  at  both  QiS.  Code,  title  Vi, 
sectjoa  287  aad  aectioa  lOU). 

I  declare  under  penalty  or  peijaiy  that  the 
foregoing  is  true  and  correct. 

Signabire 

Date 
Privacy  Act  Statemeat:  The  authority  for 
collecting  this  information  is  contained  hi  60 
U.S.C.  app.  ig89b.  The  faifonaation  that  yea 
provide  will  be  aeed  pitaoipeliy  for  veri^yi^ 
eligible  penons  for  payineal  under  the 
restitution  provisioB  of  &e  Qvil  Liberties  Act 
of  1988. 

Reqaind  "-nrirralatiaa  far  OnkhBi  of 
Deceased  Eligible  Individual 

The  foMwing  dooaaBiitaUun  nrest  be 
submitted  with  the  abowe  Oeclaaation  to 
complete  your  verification. 

DOCUMENTATION: 

1.  One  Document  at  Evidence  of  Tour 
Parent's  Death 

1.  A  certified  copy  or  extract  from  the 
public  racoiids  of  daath,  coraaar'a  a^ort  of 
deeth,  or  verdict  of  a  coroner's  iuiy. 

2.  A  oertificate  by  the  caatodiaa  of  the 


3.  A  statement  of  (he  funeral  director  or 
attending  iiAijrsidan.  or  intern  of  (he 
institution  where  deadi  ocourred. 

4.  A  certified  copy,  or  extract  from  an 
official  report  or  fuidmg  of  ideath  made  by  an 
Bgeacy  or  departaeBt  of  «se  Unked  Stales. 

5.  If  death  occurred  outskle  fte  Uaitad 
States,  an  official  report  afdeaft  by  a  United 
States  Coaaul  or  etfaereaiiioyee  of  the  State 
Departswnt,  or  a  copy  of  public  nooid  of 
death  in  the  foreign  counky. 

6.  If  you  cannot  obtain  aa^  id  the  above 
evidence  of  your  parents  dleafh.  you  maat 
submit  other  convinciag  evidence  to  ORA 
such  as  the  signed  statements  of  two  or  more 
people  with  personal  knowledge  of  Are  death, 
giving  the  place,  date,  and  cause  of  death. 


II.  Om  Or  rii«aa«  ae  gvideaoe  af  Toar 
Relationahip  to  Yoar^anBt 

Natural  diHd  I 

1.  A  certified  copy  of  a  Urth  certificate 
showing  that  tiie  deceased  eligible  individbal 
was  your  parent. 

2.  If  the  birfh  certificate  4o«s  not  jlww  die 
deceased  eligible  individual  as  yoarjwieat, 
other  proof  would  be  a  certified  copy  of: 

(a)  An  acknowledgment  In  writing  Signed 
by  the  deceased  eligible  individual. 

(b)  A  judicial  deoee  ordering  the  deceased 
eligible  individaal  to  4 
supports 

(c)  A  certified  copy  of  the  poUe  raooed  tt 
birth  or  a  nhgioaaxBconl  rfioariag  that  the 
dacaaaad  alif^bla  iadivida«l  area  the 
informant  and  was  named  ta  ymr  paeaaL 

^u  j  nfnQaviiB  Of  sw^oTR  efatefBcirts  oi  a 
person  who  icnows  that  tha  daooaeed  eli^ble 
individual  accepted  the  difld  as  his  or  hers. 

(e)  A  record  obtained  in»n  a  puMic  agency 
or  public  records,  such  as  school  or  welfare 
agencies,  which  shows  that  with  die 
deceased  eligible  individual's  ImowledgBi  the 
deceased  eligible  individwd  was  Baaed  aa 
the  parent  of  the  child. 

Adopted  ChSd  *" 

Evidence  of  the  relMonrfdp  by  an  adopted 
child  must  be  shown  bj  a  oertiBed  copy  of 
the  decree  of  adoptloa  Ip  flulsdictions  when 
petition  must  be  made  to  (he  court  for  rcilease 
of  adoption  documents  or  information,  ta 
where  the  release  of  sudi  documents  or 
infonnation  is  prohibited,  a  revised  Ur(h 
certificate  will  be  sufficient  to  establish  tiie 
fact  of  adoption. 

e» —  #M.iiJ 

Submit  all  three  as  evidence  of  the  step- 
child nlatioaahip. 

1*  One  aooBBieat  as  evidence  of  Urn  to  (he 
spoaee  of  ^e  deceased  eH^ie  iadividiial  as 
listed  wder  flie  nataiw  cNiln  and 
"adoptive  chlhT  eeetieBa  tt  Aow  that  yea 
were  boRi  to  or  adopted  by  4m  deeaaaed 
individual's  spouse,  or  othv  evidence  wMch 
reasoaeUy  eopperts  the  exlatenue  id  a 
parent^diiiQ  rata  uoiieiilp  between  yon  and 
the  spouse  of  ^  deceased  eHi^Ue  person. 

2.  One  document  as  evidence  that  you  wen 
either  living  with  or  in  a  pstaat-cUd 
relationship  with  the  deceaaed  eligible 
individual  at  the  time  of  the  eligible 
indistdaark  death. 

3.  Oae  rim  laaieil  as  ewtdtate  of  <w 
marri 
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and  the  spouse,  such  as  a  copy  of  the  record 
of  marriage,  certified  or  attested,  or  by  an 
abstract  of  the  public  records,  containing 
sofficient  data  to  identify  die  partiee  aad  Ae 
dete  mid  place  of  marriage  isaoed  by  the 
officer  havfaig  custody  of  the  raoord,  or  a 
certified  copy  of  a  religioaa  raooid  of 
Bsarriage. 

m.  Identification 

A  document  with  your  current  legal  name 
and  address.  For  example,  yov  mi|&  send  a 
bank  or  financial  statonent  or  a  monthly 
utility  bill.  Submit  either  a  notarized  copy  of 
the  record  or  an  original  that  you  do  not  want 
hack. 

rv.  One  Document  of  Date  of  Birth 

A  certified  copy  of  a  birtii  certificate  or  a 
copy  of  another  record  of  birth  that  has  been 
certified  by  the  custodian  of  the  records.  For 
example,  you  might  send  a  copy  of  a  religioiia 
record  wl^ch  shows  your  date  of  birth,  or  a 
hospital  birth  record.  If  you  do  not  have  any 
record  of  your  birth,  the  Administrator  will 
accept  affidavits  of  two  or  more  persons 
attesting  to  the  date  of  your  birth. 

If  your  notification  letter  says  that  die 
Social  Security  Administration  has  confirmed 
your  date  of  birth,  you  do  not  have  to  send  us 
any  further  evidence  of  your  birth  date. 

V.  One  Document  of  Name  (Change 

If  your  current  legal  last  name  ia  the  same 
as  the  last  name  of  the  deceased  eligibla,  this 
section  does  not  apply. 

This  section  is  only  required  for  persona 
whose  current  legal  last  name  is  different 
from  the  last  name  of  the  deceased  eligible. 

Submit  one  of  the  following  as  evidence  of 
the  change  of  legal  name. 

1.  A  CCTtified  copy  of  the  public  record  of  . 
marriage. 

2.  A  certified  copy  of  the  divorce  decree. 

3.  A  certified  copy  of  the  court  order  of  a 
name  change. 

4.  Affidavits  or  sworn  statements  of  two  or 
more  penons  attesting  to  the  name  change. 

VI.  One  Document  of  Evidence  of 
Guardianship 

If  your  are  executing  this  document  for  die 
peraon  identified  as  an  eligible  beneficiary, 
you  must  submit  evidence  of  your  authority. 

If  you  are  a  legally-appointed  guerdian. 
committee,  or  other  legally-designated 
representative  of  such  an  individual  the 
evidence  shall  be  a  certificate  executed  by 
the  proper  official  of  the  court  appointment 

If  you  are  not  such  a  legally-designated 
representative,  the  evidence  shall  be  an 
affidavit  describing  yonr  relationship  to  die 
recipient  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  as  an 
officer  of  the  institution  in  which  die  recipient 
is  institntionalized. 

Fonn  D: 

Declaration  of  Verification  by  I^Brsons 
Identified  by  the  Office  of  Redreu 
Administration  as  Statutory  Hein 

U.S.  Department  of  Justice  Chril  Ri^ts 
Division  Office  of  Re^ss  AdminietratteB 

This  declantion  shall  be  executed  by  the 
identified  parent  of  a  deceaaed  eligibla 
individual  aa  statutory  heir  in  accordaaoe 
writh 


Section  106(a)(7)  of  die  QvU  Ubertiea  Act  of 
1968, 50  U.S.C  app.  19BM>. 

Comileta  die  following  lafomatiaa: 

fl)  Cumnt  LmbI  Name: 

[2]  Current  Address:  ^^^^^^-^^^^^^^^^ 

Street: 

City.  State  and  21ip  Coda: 
3]  Telephone  Nomben 
ome) 


4)  Social  Security  Nmnber 

■5  Date  of  Birth: 

6  Relationship  to  the  Deceased:    ^^-^—- 

7  The  name  of  the  child's  other  parent  and 
the  address  if  known.  This  inclodes  fathers 
and  mothen  tiirough  adoption.  If  the  parent  is 
deceased  provide  the  date  and  place  of 
death. 


Read  the  following  carefully  before  signing 
this  document  A  False  Statement  may  be 
grounds  for  punishment  by  fine  (U.S.  Code, 
tttie  31,  section  3729),  and  fine  or 
imprisonment  or  botii  (U.S.  Code,  tide  18, 
section  287  and  section  1001). 
I  declare  under  penalty  of  perjury  diet  die 
foregoing  is  true  and  correct 
Signature  —^-^——^^-^—^^^^^— 
Date 


Privacy  Act  Statement  The  authority  (or 
collecting  this  infonnation  is  contained  in  SO 
U.S.C.  app.  19e9b.  The  infonnation  that  yon 
provide  will  be  used  principally  for  verifying 
eligible  penons  for  payment  under  the 
restitution  provision  of  the  Civil  LUjarties  Act 
0(1968. 
Required  Documentation. 

The  following  documentation  must  be 
submitted  with  the  above  Declaration  to 
complete  your  verification. 

DOCUMENTA-nON: 

I.  One  Document  as  Evidence  of  Your  Quid's 
Deatii 

1.  A  certified  copy  or  extract  from  the 
public  records  of  death,  coroner's  report  of 
death,  or  verdict  of  a  coroner's  jury. 

2.  A  corticate  by  the  custodian  of  the 
public  record  of  death. 

3.  A  statement  of  the  funeral  director  or 
attending  physician,  or  intern  of  the 
institution  where  death  occurred. 

4.  A  certified  copy,  or  extract  from  an 
official  report  or  finding  of  death  made  by  an 
agency  or  department  of  the  United  States. 

5.  If  deatii  occurred  outoide  the  United 
States,  an  official  report  of  death  by  a  United 
States  Consul  or  othe  employee  of  the  State 
Department  or  a  copy  of  public  record  of 
death  in  the  foreign  countiy. 

6.  If  you  cannot  obtain  any  of  the  above 
evidence,  you  must  submit  other  convincing 
evidence  to  ORA  such  as  the  signed 
statemente  of  two  or  more  people  with 
penonal  knowledge  of  the  death,  giving  tiie 
place,  date,  and  cause  of  death. 

n.  One  Document  as  Evidence  of  Your 
Parent-Child  Relationship  Natural  Parent 

1.  A  certified  copy  of  a  birth  certificate  that 
shows  you  to  be  the  deceased  efigible 
individual's  parent 

2.  A  certified  acknowledgment  in  writing 
signed  by  you  before  the  eligible  individuars 
daadL 

3.  Any  other  evidence  wfaicfa  reaaoaably 
supports  a  finding  of  such  a  paient-chiM 


relationahip.  each  as  a  ussUBadoeur  alt 
public  rsoosd  of  bisdi  or  a  ni^iioas  raned 
sfaowiagthat  you  wantiial 
were  nuned  as  the  parent  of  tha  i 
eligible  taKhviduaL 

4.  Affidevita  or  sworn  statements  of 
persons  who  know  that  you  had  accepted  die 
deceased  eligible  individual  as  his  or  her 
chUd. 

6.  Information  obtained  from  a  pidiUc 
agency  or  public  raeoida,  such  as  school  or 
welfan  agencies,  which  shows  that  with  the 
deceaaad  ^gttile  individual's  knowledge,  yon 
were  named  as  parent 

Adoptive  Parent 

1.  A  certified  copy  of  the  decree  of 
adoption  and  such  other  evidence  as  may  be 
necessary. 

2.  In  jurisdictions  where  petition  must  be 
made  to  the  court  for  releese  of  such 
documenta  or  infbmation.  or  where  release 
of  such  documoite  or  information  is 
prohibited,  a  revised  birth  certificate  showing 
the  person  as  the  deceased  eligible 
individual's  parent  will  suffice. 

m.  Identification 

A  document  with  your  cunent  legal  name 
and  address.  For  example,  you  might  eend  a 
^ank  or  financial  statement  or  a  monthly 
utility  biH  Submit  either  a  notarized  copy  or 
an  original  that  you  do  not  need  back. 

IV.  One  Document  of  Date  of  Birth 

A  certified  copy  of  a  birth  certificate  or  a 
copy  of  another  record  of  birtii  that  has  been 
certified  by  the  custodian  of  the  records.  For 
example  you  might  send  a  copy  of  a  religioua 
record  which  shows  your  date  of  birth,  or  a 
hospital  bhidi  record,  ff  you  do  not  have  any 
record  of  your  birth,  tiie  Administrator  will 
accept  affidevita  of  two  or  more  persons 
ettesting  to  the  date  of  your  birth. 

If  your  notification  letter  says  that  the 
Social  Security  Administration  has  confirmed 
your  date  irf  birth,  you  do  not  have  to  send 
any  further  evidence  of  your  birth  dete. 

V.  One  Document  of  Name  Changs 

If  your  current  legal  last  name  is  die  same 
as  the  last  name  of  die  deceaaed  eligible 
individual  this  section  does  not  i^y. 

This  section  is  only  required  for  persona 
whose  current  legal  last  name  is  difiiereitf 
from  tiie  last  name  of  the  deceased  eligible. 

1.  A  certified  copy  of  the  public  recnd  of 
marriage. 

2.  A  certified  copy  of  tiie  divorce  decna. 

3.  A  certified  copy  of  the  court  order  of  a 
name  change. 

4.  AffidaviU  or  sworn  statemente  of  two  or 
more  penons  attesting  to  the  name  change. 

VI.  One  Document  of  Evidence  of 
Guardianship 

If  you  are  executing  this  document  for  the 
pereon  identified  as  eligible,  you  must  submit 
evidence  of  your  authority. 

If  you  are  the  legally-appointed  guardian, 
committee,  or  other  legally-designated 
representative  of  such  an  individuaL  the 
evidence  shall  be  a  certificate  executed  by 
the  proper  official  of  the  court  appointment 

If  you  are  not  such  a  legally-deeignatad 
representative,  die  evidence  shall  be  aa 
affidavit  deecribing  your  r^tienahip  to  dw 
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radpimt  or  the  extent  to  which  you  have  the 
care  of  the  recipient  or  your  position  at  an 
officer  of  the  inatitution  in  which  the  recipient 
ia  inatitutionalized. 

Approved  the  10th  day  of  August.  1988. 
Dkk  TliafBbuish, 
Attorney  General. 

(FR  Doc.  80-18362  Filed  8-17-89;  8:45  am] 
I  COM  M10-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30CFRPart93S 

Penneyivania  Regulatory  Program; 
CMI  Penalty  Aseeeamenta 

AOmar:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTKHC  Final  rule;  approval  of 
amendment. 


:  OSKfRE  is  announcing  the 
approval  of  an  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  refemni  to  as  the 
Pennsylvania  program]  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMC31A].  The  amendment 
provides  Pennsylvania's  Department  of 
Environmental  Resources  (DER]  with 
the  option  to  not  assess  a  civil  penalty 
for  a  Compliance  Order  violation  when 
the  calculated  amount  of  the  assessment 
is  less  than  $1,000  and  the  violation  does 
not  relate  to  a  discharge.  The 
amendment  is  intended  to  give  greater 
discretion  to  the  State  regulatory 
authority  while  maintaining  consistency 
with  the  corresponding  Federal 
regulations. 
•WlCnVl  DATE  August  18. 1989. 

FOR  nmTHm  mromiATioN  contact: 
Robert  J.  BiggI,  Director,  Harrisburg 
Field  Office.  Office  of  Surface  MinLg 
Reclamation  and  Enforcement.  Third 
Floor.  Suite  3C  Harrisburg 
Transportation  Center.  4th  and  Market 
Streets.  Harrisburg.  Pennsylvania  17101; 
Telephone:  (717J  782-4036. 
•uwiumntaiiv  inpoiimation: 

I.  Background  on  the  Pennsylvania 

Program 
D.  Submission  of  Amendment 

III.  Director's  Findings 

IV.  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Deteminations 

L  BackgnMmd  on  die  Pennsylvaiiia 
Piugiun 

The  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  31. 1982. 


Information  on  the  general  background 
of  the  Pennsylvania  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  appioval  can  be  found  in 
the  luly  30, 1982,  Federal  Reg^ter  (47  FR 
33050).  Subsequent  actions  concerning 
the  conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
938.11,  938.12,  938.15  and  938.16. 

II.  Submission  of  Amendment 

By  letter  dated  August  17, 1988 
(Administrative  Record  No.  PA  699), 
Pennsylvania  proposed  to  amend  its 
Program  Guidance  Manual  at  Section 
1:3:6,  paragraph  4  by  replacing  the 
mandatory  civil  penalty  provision  for 
each  Compliance  Order  violation  with  a 
discretionary  civil  penalty  provision. 
Under  the  existing  Pennsylvania 
program,  all  assessments  for  violations 
cited  on  Compliance  Orders  are 
mandatory,  regardless  of  their  nature. 

Following  receipt  of  the  proposed 
amendment  by  OSMRE,  the  DER 
discovered  that  the  State's  Civil  Penalty 
Program  document  at  Section  II, 
paragraph  4  had  to  be  revised  to  reflect 
the  proposed  change  in  the  Program 
Guidance  Manual.  A  proposal  to  amend 
the  Civil  Penalty  ftogram  document  was 
submitted  to  OSMRE  by  letter  dated 
June  21, 1989  (Administrative  Record 
Number  PA  780].  The  substantive 
content  of  the  proposed  revision  to  the 
Civil  Penalty  Progfam  document  is 
identical  to  the  proposed  change  in  the 
Program  Guidance  Manual  with  the 
added  limitation  that  the  violation  not 
be  related  to  a  discharge.  OSMRE  is 
therefore  treating  fee  August  17, 1988, 
and  June  21, 1989,  submissions  as  one 
amendment  since  Ihey  concern  the  same 
substantive  issue. 

OSMRE  announced  receipt  of  the 
proposed  amendment  in  the  October  6, 
1988.  Federal  Register  (53  FR  39316],  and 
in  the  same  notice,  opened  the  public 
comment  period  aad  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
Comments  were  net  solicited  on  the 
June  21, 1989,  submission  because  the 
change  submitted  by  the  State  was 
considered  to  be  within  the  scope  of  the 
original  proposal. 

m.  Director's  Findings 

The  mandatory  civil  penalty  provision 
for  a  Compliance  Order  violation  was 
approved  as  part  of  Pennsylvania's  Civil 
Penalty  Program  on  March  20, 1984  (49 
FR  10253],  along  with  other  civil  penalty 
provisions.  At  that  time,  the  Secretary  of 
the  Interior  found  ttiat  the  program  and 
its  accompanying  policy  statements  and 
guidance  manuals  provided  for  civil  and 


criminal  penalties  no  less  stringent  than 
those  of  Section  518  of  SMCRA.  The 
Secretary  also  found  that  the  program's 
procedures  for  assessing  and  reviewing 
civil  penalty  assessments  were  the  same 
as  or  similar  to  those  in  Section  518  of 
SMCRA  and  no  less  effective  than  those 
provided  by  30  CFR  pari  845. 

The  proposed  amendment  will 
provide  DER  with  the  option  to  waive 
the  civil  penalty  for  any  Compliance 
Order  violation  when  the  calculated 
assessed  amount  of  the  penalty  is  less 
than  $1,000  and  the  violation  does  not 
relate  to  a  discharge.  This  amendment 
will  not  affect  Section  2,  paragraph  3  of 
the  Civil  Penalty  Program  document 
which  requires  mandatory  civil 
penalties  when  the  aseessment  amount 
for  a  Compliance  Order  violation  is 
$1,000  or  greater. 

The  Federal  counterpart  at  30  CFR 
845.12  requires  a  mandatory  civil 
penalty  for  each  violation  assigned  31  or 
more  points  which,  under  the  Federal 
assessment  scheme,  equates  to  $1,100. 
Thus,  the  proposed  amendment  provides 
for  a  mandatory  civil  penalty  at  a  lower 
dollar  level  than  do  the  Federal  rules. 

The  U.S.  District  Court  for  the  District 
of  Columbia,  in  In  re:  Permanent 
Surface  Mining  Regulation  Litigation 
(Civil  Action  79-1144,  February  26, 
1980],  ruled  that  SMCRA  requires  states 
to  develop  penalty  systems 
incorporating  the  penalty  criteria  listed 
in  section  518(a]  of  the  Act  and  that 
these  systems  must  result  in  the 
imposition  of  penalties  no  less  stringent 
than  those  set  forth  in  the  Act;  however, 
penalties  need  not  be  assessed  in  all 
cases  where  they  would  be  under  30 
CFR  part  845,  nor  need  penalty  amounts 
be  equivalent  to  those  of  30  CFR  part 
845. 

Under  section  518(a)  of  SMCRA,  the 
assessment  of  civil  penalties  by  the 
regulatory  authority  ia  discretionary, 
except  when  a  violation  leads  to  the 
issuance  of  a  cessation  order.  In 
determining  the  amount  of  penalty,  a 
regulatory  authority  ia  required  by 
section  518(a]  to  give  consideration  to: 
(1]  The  permittee's  history  of  previous 
violations,  (2]  the  seriousness  of  the 
violation,  (3]  whether  the  permittee  was 
negligent;  and  (4)  the  demonstrated  good 
faith  of  the  permittee  charged  in 
attempting  to  achieve  rapid  compliance 
after  notification.  These  criteria  are 
present  in  Pennsylvania's  system  of 
assessment  of  civil  penalties. 
Furthermore,  the  StatcTs  rules  at  25  PA 
Code  86.193(a]  provide  for  mandatory 
civil  penalties  for  each  violation  which 
is  included  as  a  basis  for  a  cessation 
order. 
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For  the  reasons  discussed  above,  the 
Director  Baia  that  the  amendment 
provides  for  the  assessment  of  dvil 
penalties  no  less  stringent  than  those  in 
section  518  of  SMCRA  and  that  the 
procedural  requirements  relating  to  civil 
penalty  assesnnents  are  consistent  with 
30  CFR  part  845. 

IV.  Diapodtion  of  Comaents 

Pursuant  to  section  503(b]  of  SMCRA 
and  30  CFR  732.17(h)(ll](i).  comments 
were  solicited  &om  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Pennsylvania  program. 
Only  one.  the  United  States 
Environmental  Protection  Agency  (EPA), 
provided  substantive  comments.  It 
suggested  that  Pennsylania  and  OSMRE 
consider  the  feasibility  of  dismissing 
civil  penalties  only  when  the 
accumulative  total  of  civil  penalties  for 
the  respective  facility  does  not  exceed 
$1,000  annually  (Administrative  Record 
No.  PA  716).  Otherwise,  all  dvil 
penalties  would  become  due  and 
payable. 

OSMRE  does  not  accept  this  comment 
because  the  State's  system  for 
assessment  of  civil  penalties  already 
gives  consideration  to  a  violator's 
history  of  previous  violations.  S&ction 
86.194(b](6}  of  the  Pennsylvania  Code 
requires  that  a  penalty  assessment  be 
increased  by  a  factor  of  5.0  percent  for 
each  previous  violation  within  the 
previous  two-year  period.  Each  previous 
violation  must  be  counted  without 
regard  to  whether  it  led  to  a  civil 
penalty  assessment  OSMRE  believes 
that  Pennsylvania's  system  for 
assessment  of  civil  penalties  which 
includes  consideration  of  the  permittee's 
history  of  previous  violations  achieves  ■ 

the  financial  deterrent  recommended  by 

the  commenter. 

The  Director  also  solicited  public 
comments  in  the  October  6. 1988  Federal 
Roaster  (53  FR  39316).  No  comments 
were  received  and  no  one  requested  a 
public  hearing  to  present  testimony. 

V.  Director's  Dedaion 

For  the  reasons  discussed  in  the 
finding  above,  the  Director  is  approving 
the  amendment  as  submitted  to  OSMRE 
on  August  17. 1988.  and  June  21. 1989w 

The  Federal  rules  at  30  CFR  pert  938 
codifying  decisions  concerning  the 
Pennsylvania  program  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expoiite  the  Slate 
program  amendment  piooeia. 


VL 

National  Environmental  Policy  Act 

The  Secretary  has  determined  that, 
pursuant  to  section  702(d)  of  SMCRA.  30 
U.S.C.  1292(d).  no  environmental  impact 
statement  need  be  prepared  on  this 
rulemaking. 

Executive  Order  No.  12291  and  the 
Regulatory  Flexibility  Act 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSMRE  an  exemption  from  section  3, 4, 
7  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs.  Therefore,  for  this  action, 
OSMRE  is  exempt  from  the  requirement 
to  prepare  a  regulatory  impact  analysis, 
and  tiiis  action  does  not  require 
regulatory  review  by  OMB. 

The  Department  of  Interior  has 
determined  that  this  rule  will  not  have  a 
signficant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  ride  will  not 
impose  any  new  requirements;  rather,  it 
wiU  ensure  that  existing  requirements 
established  by  SMCRA  and  the  Federal 
rules  will  be  met  by  the  State. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  information 
collection  requirements  which  require 
approval  by  ihe  Office  of  Managment 
and  Budget  under  44  U.S.C.  3507. 

List  of  Subjects  in  30  CFR  Fart  838 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  August  10. 1988. 
Alfred  E.  Whitehouae. 
Acting  Assistant  Director  Eastern  Field 
Operations. 

For  the  reasons  set  out  in  the 
preamble,  title  30,  chapter  VII. 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  938-PENNSYLVANlA 

1.  The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  §  938.15,  paragraph  (q)  is  added 
to  read  as  follows: 


S93«.1S 


Of 


Penalty  Program.  Scctkm  H 
(AtaesaBBBt).  pecegsaiA  4.  and 
Guidance  Manual  Sectkn  l'J3A  fCM 
Penalty  Asaessmenta)  Part  Ih-OsaL 
paragraph  4. 
[FR  Doc.  8fr-194S3  Filed  6-17-88;  8!«5  aaf 


ENVIRONMENTAL  PROTECTIOli 
AGENCY 

40  CFR  Part  14< 

[Fra.-3a31-«] 

Underground  Infection  Control 
Program;  Water4rine  Marfaee 
Mectianicai  Integrity  Teel  for 
Salt  Solution  Mining  Injection  Wela 

aoency:  Environmental  Protection 

Agency. 

action:  Notice  of  alternative  method; 

interim  approval  with  request  for 

comments. 


(q)  The  following  amendment 
pertaining  to  discretionary  civU 
penalties  as  submitted  to  O^rlRE  on 
August  17. 1968.  aad  June  21. 19ea  is 
approved  effective  August  1&  1988:  Civil 


suamuurr.  The  Director  of  the  Office  of 
Drinking  Water.  Environmental 
Protection  Agency  (EPA),  is  granting  a 
two-year  interim  approval  for  the  use  of 
the  Water-Brine  Interface  mechanical 
integrity  test  as  an  alternative  to  the 
tests  specified  in  the  Code  of  Federal 
Regiilations  40  CFR  146.8(b)  for  the 
demonstration  of  no  significant  leaks  in 
the  casing,  tubing,  or  packer.  The 
Agency  intends  this  approval  to  apply  to 
Class  ni  salt  solution  mining  injection 
wells  on  a  national  basis.  The  test  is 
referred  to  as  the  Water-Brine  Interface 
Method. 

To  better  defme  the  use  of  this 
alternative  test,  EPA  requests  comments 
and  further  data  on  the  viability  of  this 
alternative.  During  the  two-year  interim 
approval,  the  Agency  intends  to  study 
the  test  to  verify  that  it  provides 
comparable  results  to  the  tests  currently 
specified  in  40  CFR  146.8(b)  and  to 
refme  the  criteria  for  its  use.  Based  on 
this  analysis,  the  Agency  will  then  Issue 
a  final  determination  on  its  use  as  an 
alternative  to  existing  tests  for 
demonstrating  no  significant  leaks  in  the 
casing,  tubing,  or  packer. 
DATCS:  The  interim  approval  period  for 
this  alternative  mechanical  integrity  test 
becomes  effective  September  18, 1988. 
Written  comments  and  referenced  data 
may  be  submitted.  «id  will  l>e 
considered  by  EPA  in  making  its 
decision  on  whetl^  to  grant  final 
approval.  EPA  requests  that  such 
written  and  any  referenced  data  be 
submitted  by  February  la  1981. 

aDORBaO:  Comments  should  be 
addressed  to  Je&ey  a  Smidi.  OlBoeaf 
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Drinking  Water  (WH-550E). 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC  20460.  A 
copy  of  the  conunents  and  supportiiig 
documents  will  be  available  for  review 
during  normal  business  hours  at  EPA 
Headquarters,  Room  1103.  East  Tower, 
401 M  Street  SW..  Washington.  DC  and 
at  EPA  Region  V.  Ill  West  Jackson 
Boulevard.  Trans  Union  Building,  9th 
Floor.  Chicago.  IL  60604. 
ran  FURTHER  INFORMATION  CONTACT: 
Jeffrey  a  Smith.  Office  of  Drinking 
Water  (WH-550E).  U.S.  EPA. 
Washington,  DC  20460  at:  (202)  475-^59 
or  Harlan  Gerrish.  Drinking  Water 
Branch.  U.S.  EPA,  111  West  Jackson 
Boulevard,  Trans  Union  Building.  9th 
Floor.  Chicago,  IL  60604  at:  (312)  886- 
2939. 

•UPPLEMENTARV  INFORMATION: 

I.  Backgrotuid 

The  Safe  Drinking  Water  Act  (SDWA) 
(42  U.S.C  300h,  et  seq.)  is  intended  to 
protect  underground  sources  of  drinking 
water  (USDWs)  from  contaminaUon  by 
underground  injection.  One  of  the 
cornerstones  of  the  Underground 
Injection  Control  (UIC)  Program  is  the 
mechanical  integrity  of  the  wells. 
Mechanical  Integrity  (MI)  is  defined  as 
the  absence  of  significant  leaks  in  the 
casing,  tubing,  or  packer,  and  the 
absence  of  significant  fluid  movement 
into  an  underground  source  of  drinking 
water  through  vertical  channels 
adjacent  to  the  injection  wellbore.  This 
movement  can  occur  from  either  the 
injection  zone  or  from  other  zones  or 
aquifers.  Acceptable  methods  of 
evaluating  mechanical  integrity  are 
specified  in  40  CFR  146.8  for  State 
programs  administered  by  EPA  (direct 
implementation],  and  in  the  program 
applications  of  the  States  with  primary 
enforcement  responsibility  (primacy]  for 
injection  wells.  Section  146.8(d)  states 
that  the  Director  may  allow  alternative 
mechanical  integrity  tests  if  the 
Administrator  approves  the  alternative 
method.  The  Director  of  the  Office  of 
Drinking  Water  has  been  delegated  the 
authority  to  approve  alternative  tests. 

An  alternative  method  is  needed  for 
the  Class  III  salt  solution  wells  because 
of  the  great  difficulty  which  has  been 
encountered  in  attempting  to  test  these 
wells  with  a  tubing  and  packer. 
Typically,  a  tubing  and  packer  would 
have  to  be  installed  in  the  well  for  a 
standard  test  to  be  run.  Scale  formed  on 
the  interior  surface  of  the  casing  often 
makes  establishment  of  a  seal  across 
thepacker  very  difficult. 

The  EPA  is  granting  approval  for  a 
period  of  two  years  fe)m  (insert  date  30 
days  after  publication)  for  the  use  of  an 


alternative  mechanical  integrity  test 
known  as  the  Wat«r-Brine  Interface 
Method.  The  Salt  Iistitute  has  requested 
that  EPA  approve  this  test  as  an 
alternative  mechanical  integrity  test. 
This  test  may  be  applied  to  Class  III  salt 
solution  mining  injection  wells.  The 
information  gathered  during  the  two 
year  interim  period  will  be  used  to 
verify  the  effectiveness  of  the 
alternative.  Any  necessary  changes  in 
the  test  will  be  identified  during  the 
interim  approval  period. 

n.  Application  and  Description  of  the 
Test 


A.  Application 

The  field  design  of  a  salt  solution 
mining  operation  is  dependant  upon  the 
morphology  of  the  salt  formation  being 
mined.  If  the  salt  formation  is  a  dome  or 
a  very  thick  layer,  single  wells  are 
commonly  used.  In  this  instance, 
typically  one  well  is  drilled  for  each 
cavern.  The  well  has  a  surface  casings 
and  within  it,  a  production  casing.  Both 
casing  are  cemented  to  the  surface,  and 
tubing  is  placed  inside  the  casing.  Water 
or  partially  saturated  brine  is  injected 
through  either  the  tabing  or  the  annulus 
and  salt  saturated  brine  is  returned  up 
the  annulus  or  the  tubing,  respectively. 

If  the  salt  formation  is  bedded,  two  or 
more  wells  are  usually  drilled,  then 
connected  by  one  of  several 
technologies,  and  circulation  of  liquid 
through  various  wells  established.  In 
this  case,  the  well  construction  consists 
of  a  surface  casing  and  a  production 
casing  reaching  to  the  top  of  the  salt, 
both  of  which  are  cemented  to  the 
surface.  In  a  gallery  containing  two 
wells,  one  well  is  used  for  injection  and 
the  other  for  production.  If  there  are 
more  than  two  wells  in  the  gallery,  the 
additional  wells  may  be  used  for  either 
injection  or  production.  None  of  these 
variations  in  geology,  well  construction, 
or  field  design  affect  the  proposed 
alternative  test. 

A  pressure  sufficient  to  cause  the 
produced  brine  to  flow  through  the  wells 
and  piping  to  the  production  facilities  is 
maintained  within  the  cavern.  This 
results  in  a  pressure  differential 
between  the  well  bore  and  any  aquifer 
adjacent  to  it. 


B.  Testing  Method 

Fresh  water  (lowar  specific  gravity)  is 
emplaced  between  (he  wellhead 
assembly  and  the  cavern  brine  (higher 
specific  gravity)  and,  due  to  the  force  of 
buoyancy,  remains  there  with  a 
relatively  distinct  interface  between  the 
two  liquids.  The  contribution  of  buoyant 
force  to  the  pressure  at  the  wellhead  can 
be  determined  by  measurements  using  a 


NFC 


(SGl-SG2)xk 


dead  weight  gauge  before  and  after  the 
fresh  water  is  introduced  into  the  well.  If 
a  portion  of  the  fresh  water  is  removed 
from  the  casing  througk  a  leak  or  by 
intentional  release,  the  interface 
between  the  water  and  the  brine  moves 
up  the  casing  and  a  drop  in  pressure  will 
result.  This  is  because  a  greater  amount 
of  cavern  pressure  is  required  to  support 
the  more  dense  cavern  brine  replacing 
the  fresh  water  which  kas  been  moved. 
The  Water-Brine  Inter&ce  Method 
indicates  leakage  through  changes  in  the 
wellhead  pressure  which  result  from  the 
upward  movement  of  the  water-brine 
interface.  A  monitoring  method  which 
can  accurately  detect  small  pressure 
changes  has  been  developed  to  make 
this  test  effective. 

By  measuring  the  change  in  pressure, 
the  upward  movement  of  the  water- 
brine  interface  in  the  casing  can  be 
calculated.  The  extent  of  movement  is 
obtained  by  dividing  any  pressure  drop 
observed  during  the  test  by  the  product 
of  the  difference  of  the  specific  gravities 
of  the  two  liquids  (above  and  below  the 
interface)  and  the  conversion  constant 
of  0.4331  psi  per  foot. 


M  = 


where: 

NPC=the  net  pressure  change  in  pounds  per 

square  inch  (psi), 
SGI  =  the  specific  gravity  of  the  cavern  brine, 
SG2=the  specific  gravity  of  the  injected  fluid 

(water), 
k =0.4331  psi/ft,  a  conversion  constant 

(pressure  gradient  for  fresh  water),  and 
M=the  upward  movement  of  the  interface  in 

ft. 

The  rate  of  leakage  can  be  determined 
by  multiplying  the  casing  volume  per 
foot  of  length  by  M,  the  distance  which 
the  interface  has  moved,  and  dividing 
the  result  by  the  length  of  the  test. 

The  sensitivity  of  the  test  is  a  function 
of  two  factors:  (1)  The  duration  of  the 
test;  and,  (2)  the  sensitivity  of  the 
pressure  gauge.  In  theory,  with  proper 
design,  almost  any  senStivity  can  be 
achieved,  particulariy  by  extending  the 
duration  of  the  test. 

C.  Procedure 

The  procedure  to  run  this  test  is  as 
follows: 

1.  Withdraw  fluid  from  the  test  well 
until  the  specific  gravity  of  the  fluid  is 
constant  and  record  the  value. 

2.  Measure  the  wellhead  pressure. 

3.  Withdraw  fluid  from  a  reference 
well  until  the  specific  gravity  of 
withdrawn  fluids  is  constant.  Shut-in  the 
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reference  well  and  take  a  pressure 
reading.  If  there  is  only  one  well  in  the 
system,  the  tubing  is  the  reference  well 
and  the  casing  tubing  annulus  is  the  test 
well. 

4.  Inject  ftesh  water  in  the  test  well  in 
sufficient  quantity  to  fill  all  but  the 
bottom  50  ft  of  the  well.  To  achieve  this, 
inject  beah  water  until  the  wellhead 
pressure  increases  by  the  amount 
calculated  using  the  following  formula: 
Pressure  increase = (D-60]  X  (SG1-SG2]  X  k 
where: 

Ds  depth  of  the  well, 

SGl = the  specific  gravity  of  the  cavern  brine, 

SG2=the  specific  gravity  of  the  injected  fluid 

(water),  and 
k=0.4331  psi/ft,  a  conversion  constant 

(pressure  gradient  for  fresh  water). 

Determine  the  net  pressure  change 
during  the  injection  in  the  reference 
well.  Add  this  pressure  change  to  the 
calculated  pressure  increase  for  the  test 
well  to  obtain  the  final  pressure 
necessary  for  proper  placement  of  the 
interface. 

5.  In  order  to  maintain  a  sharp 
interface,  inject  the  fr^sh  water  at  a  rate 
which  will  not  cause  the  interface  to 
move  downward  at  a  rate  of  greater 
than  20  feet  per  minute. 

6.  Wait  a  minimum  of  36  hours  for  the 
test  and  reference  wells  to  come  to 
temperature  equilibrium. 

7.  At  the  conclusion  of  the  36  hoiuv, 
the  pressure  of  both  wells  must  be 
checked  against  the  original  pressings  to 
assure  no  significant  movement  of  the 
interface.  If  pressure  differences  can  be 
explained  by  the  wells  coming  to 
temperature  equilibrium  then  the  test 
may  proceed.  If  pressure  differences 
cannot  be  explained  by  the  wells 
coming  to  temperature  equilibrium  then 
the  operator  must  bleed  a  minimum  of 
one  casing  volume  from  both  wells  and 
start  the  test  again  at  step  1. 

8.  Simultaneously  measure  the 
wellhead  pressures  for  both  the  test  well 
and  reference  well  at  one  minute 
intervals  for  a  minimtun  of  10  readings. 
(Use  a  deadweight  gauge  or  similar 
device  with  a  sensitivity  of  0.1  psi  or 
better.)  Calculate  the  average  pressure 
at  the  test  well  and  the  reference  well 
and  the  difference  between  them. 

9.  Wait  eight  hours. 

10.  Repeat  step  seven. 

11.  Calculate  the  net  pressure  change 
at  the  test  well  as  follows: 

NPC>P(8tart)-P(end) 

where: 

NPC-cNet  Pressure  Change. 

Pstartsaverage  pressure  of  test  well  at  the 
l)eginning  of  the  test  minus  average 
pressure  of  reference  well  at  the  start  of 
the  test 


Pend=average  pressure  of  die  test  well  at  the 
conclusion  of  the  test  minus  the  average 
pressure  of  the  reference  well  at  the 
conclusion  of  the  test 

12.  If  the  calculations  indicate  a  net 
pressure  diange  of  greater  than  0.5  psi/ 
hr.  the  well  has  failed  to  demonstrate 
medianical  integrity. 

m.  Basis  for  Determination 

All  technical  documentation 
supporting  the  Water-Brine  Interface 
Metiiod  wm  be  available  for  review  at 
EPA  offices  mentioned  in  the  Summary 
of  this  notice.  EPA  developed  tiie 
requirements  and  limitations  of  the 

testing  method  to  demonstrate         

mechanical  integrity  pursuant  to  40  CFR 
146.8(b)  after  considering  test  results  on 
test  wells  at  the  Morton  Salt  Plant  at 
Rittman.  Ohio  from  July  5-13, 1988  and 
from  June  16-20, 1989. 

Further  consideration  was  given  to  the 
following  technical  documents: 

(1)  "Significance  of  Regulatory 
Constraints  on  the  Operation  of 
Padcerless  Injection  Wells."  K.L 
Kamatii.  et.  al.  SPE  #17047 

(2)  "Solar  Ponds  Collect  Sun's  Heat" 
R.K.  Multer,  Chemical  Engineering, 
March.  1982. 

IV.  Special  Conditions 

A.  Limitations  for  Conducting  the 
Water-Brine  Interface-Method 
Mechanical  Integrity  Test 

The  foUowing  are  limitations  for 
running  the  Water-Brine  Interface 
Method  mechanical  integrity  test: 

1.  A  reference  well  must  be  used. 

2.  Verification  that  there  is  no  salt 
crystallization  inside  the  casing  must 
be  included  with  the  test  results. 

3.  The  test  well  must  be  filled  witii  a 
lower  specific  gravity  fluid  to  within 
fifty  feet  of  the  bottom  of  the  casing. 

4.  The  test  and  reference  wells  must 
readi  temperature  equilibritim  prior  to 
initiation  of  the  test 

5.  Deadweight  gauges  (or  similar  device) 
with  a  minimum  sensitivity  of  0.1  psi 
must  be  used. 

6.  Wellhead  pressures  for  the  reference 
well  and  the  test  well  must  be  read 
simultaneously. 

B.  Informational  Requirements  for  the 
Test 

During  the  interim  approval  period  the 
EPA  is  requesting  affected  SUte  UIC 
Directors  to  make  certain 
determinations  and  supply  necessary 
information  for  effective  evaluation  of 
this  test  as  follows: 

1.  The  results  of  the  testing  must 
include  the  following  well  name  and/or 
number,  county,  and  State.  In  addition, 
tiie  information  must  indicate  the 


number  of  wells  in  the  gallery,  the  depth 
of  the  wells,  the  construction  and 
configuration  of  the  wells,  the 
calibration  of  the  testing  equipment  the 
stabilization  of  the  wells,  the  duration  of 
the  test  die  readings  from  both  the  test 
well  and  the  reference  well  all 
calculations  involved  in  determining  the 
water-brine  interface  movement  the 
pass/fail  criteria  used,  and  the 
witnessing  field  personnel. 

2.  All  new  wells  drilled  by  companies 
proposing  to  use  this  test  must  run  a 
standard  annulus  pressure  test  prior  to 
well  injection  and  record  the  results. 
After  a  maxima'*"  of  six  months,  those 
same  wells  shall  demonstivte  MI  using 
the  Water-Brine  Interface  Metiiod  for 
comparison  piuposes. 

3.  If  the  Director  chooses  to  require  or 
allow  the  use  of  the  Water-Brine 
Interface  Method,  he  is  asked  to  submit 
recommendations  for  modifications  to 
the  Water-Brine  Interface  Method  to  the 
Office  of  Drinking  Water,  or  die  Region, 
based  on  the  results  obtained  during  the 
interim  period.  The  recommendations 
shall  outline  any  limitations,  procedures, 
and  criteria  necessary  to  assure 
effective  testing. 

4.  If  a  well  fails  to  demonstrate 
mechanical  integrity,  in  order  to  aid  EPA 
in  determining  the  sensitivity  of  the  test 
the  operator  should  run  a  second  test 
using  die  same  procedure  outlined 
above  except  that  die  difference  in 
specific  gravity  must  be  half  what  it  was 
when  the  test  test  only.  If  die  well  fails 
the  0.05  psi/hr  test  it  has  failed  to 
demonstrate  mechanical  integrity. 

C.  Determination 

The  Water-Brine  Interface  Method, 
subject  to  the  conditions  and  procedures 
discussed  in  this  notice,  provides  the 
necessary  information  to  demonstrate 
reliably  whether  a  well  has  a  leak  in  the 
casing,  tubing,  or  packer. 

EPA  is  approving  the  test  for  Class  III 
salt  solution  mining  injection  wells  in  all 
States.  After  the  two-year  interim 
period.  EPA  will  make  a  final 
determination  on  whether  this  test  is  an 
effective  alternative  mechanical 
integrity  test  for  Qass  in  salt  solution 
mining  wells  in  all  States. 

Date:  August  7, 1989. 

MdiadB.Cook, 

Director  of  Office  of  Drinking  Water. 

[FR  Doc  ae-lOWS  Filed  8-17-80;  8.-46  am] 
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R  EPA  today  designates  an 
existing  dredged  material  disposal  site 
located  in  the  Gulf  oT  Mexico  near  the 

contimeri  dtapoMl  sf  dhe^ed  avteiM 
remofvwIlrHi the  Cat  fakad Bms 
sectioB  of  Ike  WJC  nris  actisQ  is 
necaaMiy  te  provide  aa  aooeytaUe 
ocaaa  dimviqi  flite  Cor  Ae  canati  and 

final  site  designation  is  lor  ao  fat/i^fiwi^ 
period  of  time  and  is  subject  to 
monitariBg  ta  liMsre  flnt  tmaeoeptaMe 
adverse  eiwiwiBueirtwl  inpacis  do  net 
ocear. 

OATe  T^  desfgnetioB  iSiril  Iseeonw 
effectlTe  on  Septwabet  16.  me. 
AOOWBWCT!  Nuiui  InuiBas,  dnef, 
Federai  Actirities  Branch  fSE-r),  U.S. 
EPA,  1446  Ross  Avenoe,  Daflas.  Texas 
7S2O&-093. 

InformaSoB  aappflrting  das 
designation  is  available  for  pubfic     ' 
inspection  at  the  fQlk}wing  locations: 
EPA.  Region  6. 1445  Ross  Avenue,  9th 
Floor.  Dallas.  Texas  7520%,  Coips  of 
Engineers,  New  Orieaas  District.  Foot  of 
Prytania  Street,  Room  298,  New  Orieana, 
Louisiana  TDltX). 

roa  FURTHER  JNRMMATKMI  CONTACT: 
Norm  Thomas  214/855-2280  or  FIS/255- 
2260. 

SUPPiEMENTARY  INFORIMTION: 
A.  Background 

Section  102(c)  of  the  Marine 
Protection,  ReMarch.  aad  Saactavies 
A£tof  1872.  asaoeBded.  33  USJC.  1401 
et  seq.  ("the  Act"),  gives  the 
Admiaiitrator  af  EPA  the  autboiity  to 
designate  sites  where  ocean  '^^'^•^ 
may  be  permitted.  On  December  23, 
1988.  the  Administrator  delegated  the 
authorily  to  designate  ocean  dumping 
sitae  to  the  Regional  Adaiioistiatar  of 
the  Region  in  which  #»  site  is  located. 
This  site  desiputiai  ia  baii^  ii^/^ 
puraoaat  to  Ihat  antfaii4tF. 

The  EPA  Oeeaa  Dnaiiiiag  fi<Bifai(aoBS 
(40  CFR  Chapter  i  S«bdii«)ler  H, 
i  228.4]  state  that  ocean  dunpiqgaiiet 
will  be  designated  by  publication  in  Part 
22&  A  list  of  "Approved  inlerfB  and 
Final  Ocean  Dumping  Sites"  was 
published  on  January  11. 19TTt42fR 
2461  e/ sa^L).  HMt  list  esl^ilialied  the 
HNCaite  for  the  dii^posal  of  material 
dredged  from  The  tZat  Island  Pass 
section  of  the  HNC.  In  January  W80.  the 


interim  atatw  of  ^  HMC  atte 
extended  indefmHely. 

B.  EIS  Developmebt 

Section  lOaiZJfcj  of  Ike  Natioad 
EnviranneaAal  Policy  Act  af  1MB,  42 
U.S.a  4321  at  aev,  {"NEPA"]  reqakea 
that  Federal  agencies  prepare  aa 
Environmental  Impact  Statement  (EISJ 
on  proposals  for  laajor  Federal  actions 
significantly  affedntg  the  quality  of  the 
humaaaavJuonaeKt  While  KSPAdoefl 
not  apply  to  EPA  atiUvities  of  this  type, 
EPA  has  «aJuBtardy  contBttted  to 
prepare  ElSe  »  coiaiectJoB  with  ooeaa 
dumping  aite  deaifnattens  «uch  aM  (hM 
(39  FR 16188^  May  7. 1074  j. 

EPA  and  the  NetM  Orleans  Distiict 
Corps  of  Eqeiaeen  (COEj  ioiatly 
prepaKd  a  Haal  £bviroBinental  laipaot 
StateaeBt  entitled  "EnvinmaieBtal 
Impact  Statement  {EIS)  ior  the  Houaia 
Navigation  Caaal  Ooeaa  Dredged 
Material  Disposal  Site  Designatioa."  On 
February  3, 1889,  a  antice  of  aviailabliiity 
of  the  Final  EIS  for  public  review  and 
comment  was  publiahed  io  the  Fedaial 
Register.  The  public  ooaaient  period  on 
this  Fizul  EiS  olo8«i  on  Mardi  6, 1989. 
One  comaieot  letter  from  the  LouisJana 
Department  of  Natural  Resourcea 
(LDNR)  was  received.  LDNR  stated  that 
designation  of  the  HNC  disposal  eite 
was  inconaisteat  with  the  Louiaiaaa 
Coastal  Zoae  Maoegeraeol  PrqgcanL 
LDNR  recommendad  that  apofl  from  the 
HNC  should  be  used  to  create  or 
enhance  wiHItfc  habitat  in  fte  Wine 
Island  Shoal  area.  A  meeting  wWi 
Federal  and  state  agencies  regarding  use 
of  Wine  Island  ae  a  disposal  site  vms 
held  in  Baton  Rou^e,  Loatsiana  on 
March  27, 1988.  Sabeetpsently,  tire  OCffi 
conducted  a  coat  feasibility  study  of  flns 
option.  The  OOE  canchided,  based  on 
the  stady,  tfiat  pumping  the  <bedged 
material  to  Wine  Mand  would  cost 
approxiraatety  $408,000.00  more  per 
dredging  cyde  thaa  ocean  disposal.  This 
estimate  did  not  include  any  cost 
associated  vnth  dilte  contlraclion.  Tlie 
COe  also  detemiined  that  tiie  only 
available  option  for  accompliBhing 
di^wsal  at  Wine  Island  is  if  100  peroent 
of  the  additioMl  costs  are  provided  by 
non-Federal  interests.  Siaoe  site 
designation  does  not  pieclude  the 
consideration  of  other  disposal  options, 
EPA  has  elected  to  proceed  with  final 
dewgnatiaa  of  the  HNC  rile. 

The  actioa  diaeaMed  ia  the  EIS  is 
designation  for  mmHauingaaeofaQ 
ocean  diaposal  aito  far  dredt^ad  aMterial. 
The  puiToaeaf  thedeai^talioa  is  to 
provide  an  envirornnestaUy  aoceplable 
locatioa  for  ocean  diaposaL  'I%e 
apfiropriataaeas  oif  ocean  dfapoaal  is 
determined  aa  a  caaohy-caae  basii. 
Prior  to  each  use  tbe  Corps  wiU  oamflj 


with  40  ere  Part  227  ^  prnvidtog  EPA  a 
letter  contaiRing  all  Ibe  aeeeeaary 
infoTRntiaiL 
Tbe  eiSdiacuased  *e  aeed  far  the 

action  and  examined  ocean  disposal 
sites  jmd  aitoiB«ti«e>  to  the  pnpoaed 
action.  Land  baaed  diaposal  ahematnes 
were  exaHiiDBd  ia  a  pfevioualy 
published  EIS  aad  tfaeansdyaw  was 
updated  in  the  Diaft  BS  hMed  on 
infonnaiian  froa  the  CQE.  Und 
disposal  sites  an  canendy  Med  far  the 
inland  reaches  of  the  Houma  Navigation 
Canal.  These  inland  slteiL  however, 
caiaaot  accoounodate  the  Aw^g^ 
material  Itom  Cat  Islaod  Paas.  Use  of 
these  upland  sites  for  material  whid 
has  traditionally  been  dainped  at  sea 
would  (faiddy  deoreate  the  Ufetime  of 
the  sites.  Additionally,  the  neaiest  laod- 
based  sites  are  about  20  ouLea  away  nn?^ 
their  use  would  iovxilue  barging 
material  which  is  ecotuuziically 
impractical 

Four  ocean  disposal  aUemativea — two 
shallow  water  areas  (Including  the 
proposed  site),  a  mid-thelf  area  and  a 
deepwater  area — ivei«  evaluated.  Use  of 
the  mid-shelf  and  deepwater  aites  would 
involve:  (1)  Increased  Iraasporatioa 
costs  widiout  any  contespondiog 
environmental  benefita;  |2J  the  removal 
of  sediments  from  the  nearshore 
environment  making  them  unavailable 
for  movement  and  deposition  by 
longshore  currents;  and  f 3J  increased 
safety  hazards  resuhiag  from 
transporting  dredged  material  greater 
distances  through  areas  of  active  oil  and 
gas  development.  Because  of  these 
reasons,  thie  mid-shelf  area  and  the 
deepwater  area  were  eliminated  fi^jm 
further  consideration.  An  ahemale 
shallow-water  site  located  west  of  the 
existing  site  was  also  evaluated. 
However,  no  environmental  benefits 
would  be  gained  by  its  selection.  Rather, 
the  potential  exists  for  greater  impact  to 
Isle  Demieres  from  Ae  tmbtdity  p^ome 
at  ^is  site. 

In  accordance  with  <he  requirements 
of  Hie  Endangered  Species  Act,  EPA  and 
the  COE  htm  completed  a  bitrfogical 
assessment.  The  CGE  coordinated  a  no 
adverse  effect  detemntiation  with  the 
National  Marine  Fisheries  Service 
(NMFS);  NKffS  concurred.  Regarding 
coastal  zone  consisteticy,  GPA  has 
determined  that  final  designaliaa  of  the 
HNC  eite  ia  ooaeiatenL  to  the  naianiaa 
extent  practicahfa.  wUhifiumteaa's 
Coastal  Zone  Manageaient  Prograai. 
The  State  of  Louisiana  bas  not 
concurred  with  EPA's  determination. 

"Die  EIS  presented  the  iofonaatton 
needed  to  evaluate  the  auitatality  of 
ocean  disposal  areas  far  ^al 
designation  and  is  based  on  a  dnpoaal 
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site  environmental  study.  The  study  and 
final  designation  process  are  being 
conducted  in  accordance  with  the  Act, 
the  Ocean  Diunping  Regulations  and 
other  applicable  Federal  environmental 
legislation.  This  final  rulemaking  notice 
fills  the  same  role  as  the  Record  of 
Decision  required  under  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  for  agencies 
subject  to  NEPA. 

C  Site  Designation 

On  November  4, 1988,  EPA  proposed 
designation  of  this  site  for  the 
continuing  disposal  of  dredged  materials 
from  the  Cat  Island  Pass  section  of  the 
HNC.  llie  public  comment  period  on 
this  proposed  action  closed  oa 
December  19, 1988.  No  comments  were 
received  on  the  proposed  rule. 

Hie  site  is  located  about  eight  miles 
south  of  the  Terrebonne  Parish 
mainland  and  about  three  miles  from 
Timbalier  Island  to  the  east  and  Isles 
Demieres  to  the  west.  The  site  extends 
approximately  four  miles  offshore. 
Water  depths  at  the  site  range  from  8  to 
30  feet.  The  coordinates  of  the  site  are 
as  follows:  29'05'22.3"  N.,  90'34'43"  W.; 
thence  following  a  line  1000  feet  west  of 
the  channel  centeriine  to  29*02*17.8"  N.. 
90'34'28.4"  W.;  thence  to  29*02'12.8"  N.. 
90*35'27.8"  W.;  thence  to  29*05'30.8"  N.. 
90*35*27.8"  W.;  thence  to  the  point  of 
beginning. 


D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  continuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  fiom  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  die  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 
.S  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  S  228.8  lists  eleven  specific 
factors  used  in  evaluating  a  disposal  site 
to  assure  that  the  general  criteria  are 
met. 

EPA  has  detemiined,  based  on 
information  presented  in  the  Final  EIS. 
that  the  existing  site  is  acceptable  under 
the  five  general  criteria.  The  Continental 
Shelf  location  is  not  feasible  and  no 

environmental  benefit  would  be 

obtained  by  selecting  such  a  site. 

Historical  use  of  the  existing  site  has  not 


resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine  environment  The 
characteristics  of  the  site  are  reviewed 
below  in  terms  of  the  eleven  specific 
factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast  (40  CFR  228.8(a)(1).) 

Geographical  position,  average  water 
depdi.  and  distance  fiom  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  is  relatively  flat  and 
slopes  to  die  south  (3.8  feet  per  mile). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (40  CFR  22&8(a)(2).) 

The  northem  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery  and  feeding 
area  for  shrimp,  menhaden  and 
bottomfish.  M^ation  of  fish  and 
shellfish  through  the  area  is  heaviest 
during  spring  and  fall.  The  HNC  ocean 
disposal  site  represents  a  small  area  of 
the  total  range  of  the  fisheries  resource. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR 
228.e(a)(3).) 

The  HNC  ocean  disposal  site  is  about 
three  miles  from  the  nearest  beaches  on 
the  barrier  islands.  These  beaches  are 
sparsely  used  because  they  are 
accessible  only  by  boat.  The  turbidity 
plume  would  be  diluted  to  ambient 
levels  well  before  reaching  these 
beaches. 

4.  7>pes  and  quantities  of  wastes 
proposed  to  be  disposed  of,  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.8(a)(4).) 

The  dredged  material  to  be  disposed 
is  fiom  the  adjacent  area  of  the  HNC 
and  consists  of  varying  amounts  of 
sand,  silt  and  clay.  Sediments  generally 
decrease  in  grain  size  in  the  offshore 
direction,  with  sands  being  predominant 
in  the  northem  portion  of  the  disposal 
site  and  80  to  97  percent  silts  existing 
generally  in  the  southern  area. 
Approximately  400.000  cubic  yards  of 
material  are  disposed  in  the  site 
annually.  About  90  percent  of  the 
material  is  removed  with  6  hydraulic 
pipeline  dredge.  The  material  is  released 
as  an  uncohesive  slurry  directly  into  the 
water  overiying  the  site.  The  remaining 
10  percent  of  the  material  is  removed  by 
hopper  dredge  and  released  as  a  slurry 
from  the  hopper.  The  material  is  not 
padcaged  in  anyway.  The  Corps  of 
Engineers  would  likely  be  the  only  user 
of  the  site. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.8(a)(5).) 

Surveillance  is  possible  by  shore- 
based  radar,  aircraft,  or  day-use  boats. 
No  surveillance  is  currently  performed 


by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
disposal  site  is  nearshore.  in  shallow 
waters,  and  has  baseline  data  available. 
The  primary  purpose  of  monitoring  is  to 
determine  whether  disposal  at  the  site  is 
sipiificantly  affecting  areas  outaide  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effecta  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm,  EPA  will  develop  a 
monitoring  plan  in  coordination  with  the 
COE.  Tlie  plan  would  concentrate  on 
periodic  depth  soundings  and  sediment 
and  water  quality  testing. 

6.  Dispersal,  horizontal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.8(a)(8).) 

Mixing  processes,  current 
characteristics,  and  sediment  transport 
in  the  nearshore  region  off  Cat  Island 
Pass  are  influenced  by  tidal  currenta. 
vnnds,  and  storms.  Chemical  and 
physical  parameters  generally  indicate  a 
vertically  homogenous  water  column  in 
ihs  area.  Density  stratification  can  occur 
seasonally.  In  the  summer,  bottom 
waters  on  the  Louisiana  shelf  are 
occasionally  oxygen  depleted,  whidi 
causes  mass  mortalities  of  benthic 
organisms.  During  a  site  study  in 
December  1980  and  June  1981.  waters 
were  supersaturated  with  oxygen  at  all 
depths.  A  westeriy  surface  flow  of  0.8 
knots  predominates  during  winter  and 
spring.  Velocities  of  3  to  4  knota  may 
occur  during  storm  eventa.  In  non-storm 
conditions,  predominant  sediment 
transport  along  the  barrier  islands 
fionting  Terrebonne  Bay  is  toward  the 
west  Suspended  sedimenta  associated 
with  tidal  discharge  or  dredged  material 
disposal  may  be  rafted  along  with  the 
tidal  plumes  and  eventually  influenced 
by  wind-driven,  longshore  currente. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40 
CFR  228.8(a)(7).) 

Dredged  materials  from  maintenance 
of  the  HNC  have  been  disposed  at  the 
site  since  1984,  and  no  si^iificant 
adverse  impacts  have  resulted.  Previous 
disposals  have  caused  minor  effects, 
sudi  as  temporary  increases  in 
suspended  sediment  concentrations, 
temporary  turbidity,  sediment 
mounding,  smothering  of  some  benthic 
organisms,  release  of  nutriente.  possible 
minor  releases  of  trace  metals,  and  a 
temporary  change  In  sediment  grain 
size. 


I 
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8.  lateifereace  with  Bhippitig,fishijig, 
reaeatioa,  mineral  extractioa, 
desaliaation  fiab  andsheJJfJab  ciditus, 
a  not  ^special  scieotifie  importance 
and  other  legitimate  uses  aftbe  "c^ar 
(40CHl22&e(a)(B}g 

In  the  ^dnity  cllhe  ^Satposal  sMb  the 
majority  of  shipping  traffic  Is  confined  to 
the  HNC  Dredtgiag  facilitates  ahippiqg; 
periodic  use  of  the  disposal  aite  has 
some  potential  for  Interfering  witfi  ship 
movemeirt  In  the  HNC  during  dredlging 
and  disposal  operations.  Shoaling 
immediately  after  dredging  stopped 
resulted  in  the  groimifing  oif  one  sfarp  In 
the  disposal  site. 

Nearsbore  arieas  contain  a  ppoduutive 
"hi^-nse"  fishing  groiuid  for  a  number 
of  commercial  and  recreational  species. 
The  Hottina  site  reprewnls  «  vety  tnaB 
portion  of  the  total  MarshoK  Safaing 
grounds  ia  «ie  Deltaic  nain.  Advene 
impaota  bom  disposal  woakl  be 
temporary  and  minor.  Interferenoea  wilfa 
Hshing  may  oooar  if  «iy  akoals  are 
created  by  dredged  aateiaal  disposal, 
since  flua  caidd  canae  ^oandiags  af 
shriny  boats  wtiiiH  disposal  site 
boundaries. 

The  nearest  sheUfiah  culture  is  the 
Teoebonne  Bay  estuarioe  area;  disposal 
opetatioos  at  the  site  would  sot  afiect 
this  activity.  "Qiere  are  oyster  leases  in 
remnant  bayous  on  the  sorth  side  of 
Isles  naiwii^»rfn  gg^  theTimbalter 
Islands.  Deatgnation  of  die  disposal  site 
would  not  jn^pact  these  lease  areas. 
Desalination  sad  areas  of  special 
scientific  importance  do  not  occur  in  the 
vicinity  of  flie  disposal  site. 

Petroleum  and  miueral-extractii^ 
activities  occur  offshore  witiiin  3^  miles 
of  the  site  and  are  not  impacted  by  use 
of  the  site.  Intermittent  dumping  does 
not  interfere  wMh  the  exploration  or 
producfion  phases  cfresoiBce 
development,  or  wift  other  legitimate 
uses  01  the  ocean. 

9.  The  existing  water  quality  and 
ecoiogy  of  the  site  as  determined  by 
avoHabk  data  ar  by  trend  assessment 
or  baselrne  sarreys.  140  C7R 
22M{a)W.) 

Water  fifilBteB  conceBtiafioBi  of  trace 
metels  and  dilorioated  hydrocarbon 
(CHC)  were  below  EPA's  water  qaalily 

criteria  dao^  tke  IflW-lflgl  stady- 
Conoentes^iaBS  ia  sadiaieBt  were 
strongly  selated  to  gnia  size,  with 

highest  ievels  IB  sUts  and  days  ^hhore. 
Concaatsstioos  of  heavy  aoetals  and 
CHCTs  were  coBvutFable  ioside  and 
outside  the  dii^sal  site  tot  ^^rmiUf 
sediment  types. 

Nalrieot  concentiations,  tuibidity.  sad 
suspeodad  solids,  are  CQDttoUed  in  laige 
part  by  Mississifipi  £iver  r^itrhargr.  -"^d 
are  generally  low  in  the  su^er/hll 
and  increase  in  the  winter/spring. 


The  beothos  at  the  site  is  dominated 
by  polycbaete  worms,  ribbon  worms, 
and  the  little  aurf  liam.  Population 
densities  were  highest  in  the  late  spring. 
Several  of  the  doBsnaat  orgajoisms. 
inside  and  outside  the  site,  were  snuil- 
bodied  opportunistic  species  capable  of 
rapid  recolooizativi  of  <li8.turbed 
sediments.  There  was  Btde  difference  in 
density  or  dlvo-sity  of  b«ithic 
orgaaisras  inside  and  outside  the  site. 
During  diaposal,  however,  species 
deosity  and  diversky  would  decline. 
Recolfoaization  woidd  stert  at  tbe 
cessation  of  dua^pingand  beesaeatially 
complete  wilhin  two  to  six  joooths. 

10.  PoteatialityfiM-  the  developaeat  or 
recruitmeat  of  nuiMonce  species  in  the 
disposal  site.  (4aCHl228.6{a}{uq.) 

Past  disposal  of  drecjged  material  at 
the  existing  aite  has  not  resulted  in  the 
development  or  reoruitnieat  of  auisaace 
species.  Coasideri^  the  siaularity  of  the 
dredged  material  'With  the  existii^ 
sediments,  it  is  noteiqpected  Qist 
cootiaued  diflposaiof  xiredged  Biaterisl 
will  resuk  in  the  development  of  such 
species. 

11.  Existence  at  or  in  close  proxiButy 
to  the  site  of  any  sha^ioaat  aatural  or 
cultvral  feattires  ofhisiwicci 
importance.  (411 CSR  22&fi(a)(llj.j 

There  are  ao  knotvn  features  of 
historical  or  cultnral  s^giuficaace  on  the 
barrier  islaads  to  either  side  of  the  site. 
No  knowB  liafiwtiefka  aie  locsted 
within  site  boundaries. 

E.  Action 

The  EiS  concludes  that  the  site  aiay 
appropriately  be  desigoated  for  use.  The 
site  is  compatible  with  the  general 
criteria  and  specific  iactocs  used  for  ahs 
evaluatioa  The  deajgnatioo  of  the  HNC 
site  as  an  EPA  appaoved  Ocean 
Dumping  »te  is  beii^  published  as  final 
rulemaking. 

It  should  be  emphasized  that,  if  an 
ocean  dumping  site  is  designated,  such 
site  designation  doss  not  constitute  or 
imply  EPA's  appnoaal  of  actual  diq^osal 
of  materials  at  sea.  And  although  the 
Corps  does  aot  administratively  issue 
itself  a  permit,  the  sequiraments  that 
must  be  met  before  <dredged  material 
derived  from  FedoaJ  projects  can  be 
dischaiged  into  ocaea  waters  are  the 
saaie  ^  wbeie  a  perBiit  wiould  be 
required.  EPA  has  the  authority  to 
appiove  or  to  disapproue  or  to  piopose 
conditions  upoa  dx>adged  ma^iw^l 
permits  for  oosa  dus^uag. 

r.  Kogiaatoiy  Assessonnls 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  requined  to  per&wn  a  Regulatory 
Flexibility  Analysis  for  ail  rules  which 
may  have  a  sigoificsBt  iaipact  oa  a 
sutwtantis]  ouiaber  of  small  entities. 


EPA  has  deteiiniaed  that  this  action  wiU 
not  have  a  signifkaot  impact  oa  bdwII 
entities  sioce  the  site  desigBai&B  will 
only  have  the  effect  or  provtdiBg  a 
disposal  optica  Cor  dradged  material. 
CoDseqaeady.  this  tula  does  aot 
necessitete  prq>aratiQB  of  a  Re^atery 
Flexibility  Aaalysta. 

Under  Executive  Order  12291,  EFA 
must  jadge  whether  a  fegulation  is 
"major"  and  therefore  subject  1o  tfie 
requirement  of  a  Regulatory  te^»et 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  oflier 
effects  whidi  would  casult  in  its  being 
classified  by  the  Executive  Order  as  a 
"major**  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Final  Rule  does  not  cootaia  any 
information  ctdlection  requinmente 
subject  to  the  Office  olAdani^eiaent  and 
Budget  revtew  uader  the  Paperwork 
Reduction  Aot  of  108a-44  \i&C  3501  et 
seq.  I 

List  Of  Subjects  In  40  CFR  Part  228 

Water  poUulifQn  coolroL 

Dated:  Augu&t  4. 1989.  i 
RotMriE-LairtoaJr..  I 
Regiana/AdnunistratofofSegioiie. 

In  consideration  of  the  foregoii^ 
Subchapter  H  of  Chapter  I  of  Title  40  Is 
proposed  to  be  aaKodad  as  set  Sorth 
below.  I 

Part  22S-HAIIIENDED) 

.  1.  The  authority  citafion  for  Part  228 
continues  to  read  as  foHows: 

Authority:  33  U.S^  Seotioas  1412  aad  MUL 

2.  Section  226.12  is  amended  by 
removing  from  paragraph  taKS)  under 
"Dredged  Material  Sites"  the  entry  for 
Houma  Navigation  CaaaL  Louisiana-Cat 
Island  Pass  and  adding  paragraph 
(b)t38]  to  read  as  follows: 


S  228.12   OstegaOonef 
suHisrity  fortateriai  ocan 


(br*'  ' 

(38)  Houma  Navigatioa  t^-ana\ 
U>uiaiana — Rc^gion  6 

Locatioa:  29*  «S'  22.3'  H  80*  M'48'  W: 
thence  following  a  line  1000  feet  west  of  the 
channel  cestedtoe  te  29*  tt'  174'  Ji  M*  ST 
2&4*  W:  tfaence  to  29*  W  tZM'  M.  SB*  35' 
Z7Jr  W:  tbeace  to  29*49' J0.8'  N.  80*  35' 
274'  W:  theoee  to  the  petol  of  hc^wi^ 

Size:  2.08  «f  uare  naaticsJ  nilM. 

Depth:  Raqges  ban  «-38  iset. 

Primary  Uae:Dnd§oi  owleriaL 

Period  c^  Use:  Goatiiiui^  uae. 
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Restriction:  Disposal  aiiaU  be  liaitod  to 
dredged  material  from  the  viainity  of  Cat 
Island  Pass,  Louisiana. 


[FR  Doc.  80-19SU  Filed  8-17-88;  8:45  am] 
BtLUNQCOOEl 


40  CFR  Part  261 
[SW-f«L-9831-7] 

Hazardous  Wasta  ManaganMiH 
System;  MmtiicattM  and  UsIIng  of 
Hazardous  Waale;  Final  EKCkiaton 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (H^A  or  Agency)  today  i« 
granting  a  final  exchision  finxn  the  lists 
of  hazardous  wastes  contained  in  40 
CFR  261.31  and  261.32  for  specified 
waste  generated  by  BF  Goodrich 
Intermediates  Company,  Incorporated, 
Calvert  City,  Kentucky.  This  action 
responds  to  a  delisting  petition 
submitted  under  40  CFR  260.20,  whicii 
allows  any  person  to  petition  the 
Administrator  to  modify  or  revoke  any 
provision  of  Parts  260  through  268, 124, 
270,  and  271  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  und«  40  CFR 
260.22,  whidi  specifically  provides 
generators  the  opportunity  to  petition 
the  Administrator  to  exclude  a  waste  on 
a  "generator-specific"  basis  from  the 
hazardous  waste  lists. 

CFFGCnVE  DATE:  Al^st  18, 1989. 

ADDRESSES:  The  public  dodcet  for  this 
final  rule  is  located  at  tiie  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW..  Washington,  DC  20480,  and 
is  available  for  viewing  from  9:(X3  ajn.  to 
4:(X)  p.m.  in  room  M2427,  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  475-9327  for 
appointments.  The  reference  number  for 
this  docket  is  'T-89-BFEF-FFFFF."  The 
public  may  copy  material  from  any 
regulatory  dodcet  at  a  cost  of  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACTt 

For  general  information,  contact  the 
RCRA  Hotline,  toll  free  at  (800)  424- 
9348,  or  at  (202)  382-3000.  For  technical 
information  concerning  this  notice, 
contact  Linda  Cesser,  Office  of  SoHd 
Waste  (OS-343),  U.S.  Environmental 
Protection  Agency,  401 M  Street.  SW., 
Washington,  DC  20480,  (202)  475-9628. 
SUPPtEMENTARV  INFORMATMN: 

LBadc^ouBd 

A.  Authority 

Under  40  tITR  26020  end  28aZ2, 
facilities  may  petition  the  Agmcy  to 


remove  tbeir  wastes  bom  hazardoos 
waste  control  by  exchiding  tfaea  bom 
the  iiateof  hazardoos  wrestes  cootained 
at  40  C7R  261.31  sod  261.32.  Pe&Uonecs 
must  provide  sufiicient  informatice  to 
EPA  to  allow  the  Agency  to  determine 
that  (1)  the  waste  to  be  exchided  is  not 
hazardmis  based  upon  die  criteria  for 
which  it  was  listed,  and  (2)  that  no  other 
hazardous  oontiitueiits  ar«  present  in 
the  wastes  at  levels  of  regulatory 
conoem. 

B.  History  of  this  Rulemaking 

BF  Goodrich  Intermediates  Company, 
Incorporated  (BFG).  located  in  Calvert 
City.  Kentucky,  petitioned  the  Agency  to 
exchide  from  hazardous  waste  control  a 
specific  waste  that  it  intends  to 
generate.  After  evaluating  the  petition. 
EPA  proposed,  on  December  9, 1988.  to 
exdude  BFG's  waste  from  the  lists  of 
hazardous  waste  under  40  CFR  261.31 
and  261.32,  conditional  upon  BFG 
meeting  certain  sampling,  analysts,  snd 
reporting  requirements.  See  53  FR  49680. 

BFG  petitioned  the  Agency  for  an 
"upfiont"  exclusion.  A  petitioner 
requests  an  upfront  exdusion  for  wastes 
that  have  not  yet  been  generated  or  that 
will  be  subject  to  further  treatment. 
When  treatment  is  planned,  sn  upfront 
delisting  petition  requests  that  an 
exclusion  be  granted  based  tm  untreated 
waste  characteristics,  pdot-scale 
treatment  data  if  avulable,  and  process 
descriptions.  As  s  condition  of  an 
upfront  exdusion.  the  Agency  may 
impose  batdi  testing  reqairementa, 
which  often  indude  analytical  testing  of 
representative  samples  obtained  from 
the  full-scale  system.  These  data  can  be 
used  to  verify  that  the  treatmoit  system, 
once  on-line,  is  operating  as  described 
in  the  petition.  The  Agency  may  also 
spedfy  verification  testing  limitations 
[i.e.,  set  ntaximnm  allowable  levels  for 
hazardous  constitoents  of  concern  in  the 
waste)  in  tlie  conditions  of  the  granted 
exclusion.  When  die  actual  levels  of  Ae 
constituents  of  concern  are  below  these 
levels,  the  waste  will  not  be  considered 
hazardoos.  If  the  actual  levels  of  the 
constituents  are  above  these  levels,  the 
waste  is  still  considered  to  be  hazardous 
and  must  be  retreated  or  disposed  in 
accordance  with  RCRA  Subtitle  C 
requirements. 

This  rulemaking  addresses  public 
comments  received  on  die  proposal  and 
finalizes  the  proposed  exclusion. 

Q.  IKsposition  of  Petition 

BF  Goodrich  Intermediates  Company, 
Incorporated,  Calvert  City,  Kentacky 

1.  Proposed  Exdusion 

BFG  petitioned  the  Agency  to 

conditionally  exdude  from  regulation  as 


a  hazsnloaB  waste  its  brine  porificstiao 
muds  Old  satvator  iasaftables,  preseotty 
listed  as  EPA  Hazardoos  Waale  No. 
K071 — "Brine  purification  mads  from  the 
mercury  cell  process  in  chlorine 

prodnction,  where  separately 

prepurified  brine  is  not  used."  BPG 
based  its  petition  on  the  daim  that  'Ate 
constituent  of  concern,  altliough  present 
in  the  waste,  was  bodi  low  in 
concentration  and  in  an  esseutmny 
immobile  form.  To  support  its  daim  tiiat 
both  the  non-listed  and  listed 
constituents  of  concern  would  not  be 
present  in  the  brine  purification  nrads 
and  saturator  insolubles  above  levels  of 
regulatory  concern.  BFG  relied  on  the 
analytical  data  presented  in  Vulcan 
Materials'  (Vulcan)  delisting  pefition 
(see  51  FR  ie86a  May  7. 1986).  BFG 
believes  that  the  analytical  data 
presented  by  Vulcan  is  representative  of 
the  treated  waste  that  BFG  will  generate 
because  (1)  BFG's  and  Vulcan's 
production  processes  are  similar  and 
use  the  same  raw  materials;  (2)  BFG's 
untreated  waste  and  Vulcan's  untreated 
waste  are  similar  in  composition;  and, 
(3)  BFG  plans  to  use  a  treatment  system 
that  will  be  identical  to  &e  one  used  by 
Vulcan. 

As  stated  above.  BFG  relied  upon  tiie 
analytical  data  provided  by  Vnkan.  The 
Agency.  thereCore,  used  the  results  of  its 
evaluation  of  Vulcan's  petitioned  waste 
to  deteimine  that  the  constituaits  in 
BFG's  waste  also  would  not  leach  and 
migrate  at  ooncentratioos  above  the 
healdi-based  levels  used  ia  delisting 
decision-making.  Specifically,  the 
Agency  evaluated  Vulcan's  waste  using 
the  Vertical  and  Horizontal  Spread 
(VHS)  model  to  predict  the  potential 
mobihty  of  the  hazardous  constituents 
found  in  Vukan's  waste.  See  51  FR 
16873,  May  7. 1968.  The  Agency  also 
evaluated  the  total  concentrations  of 
benzene,  toluene,  and  xylene  (derived 
from  nMss-balanoe  demonstrations) 
provided  by  BPG  in  support  of  its 
petition  and  detnnnined  that  these 
organic  constituents,  if  present  in  the 
petitioned  waste,  would  not  pose  s 
threat  to  human  health  and  the 
environment  SpedficaJly,  die  Agency 
evaluated  BFG's  waste  using  the  VHS 
model  and  Oganic  Leachate  Model 
(OLM)  to  predict  the  potential  mob^ 
of  these  wgmnc  constitoents  potentially 
found  in  BFCs  waste.  Based  on  this 
evafaialion.  the  Agency  detennined  tint 
these  constitoents.  if  present,  would  not 
leach  and  migrate  at  oonoentrations 
above  the  health-based  levels  used  in 
delisting  decision-BMldng.  See  53  FR 
48880.  Deoenber  9, 1988,  for  a  more 
detailed  explanation  of  why  EPA 
proposed  to  ^nnt  BFCs  petition  for  its 
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brine  purification  muds  and  saturator 
insolubles  when  treated  using  Uie 
"Vulcan  technology." 

2.  Agency  Response  to  Public  Comments 

The  Agency  received  comments  on 
the  proposed  rule  from  two  interested 
parties.  One  commenter  supported  the 
Agency's  proposed  decision  to  exclude 
BFG's  brine  purification  muds  and 
saturator  insolubles.  The  second 
commenter  opposed  the  Agency's 
proposed  decision.  The  comments  made 
by  the  two  interested  parties  are 
discussed  below. 

Petition-Specific  Comments 

One  commenter  opposed  the  Agency's 
proposal  to  grant  BFG  an  exclusion  for 
the  reasons  discussed  below. 

The  commenter  stated  that  EPA  listed 
K071  wastes  as  hazardous  based 
primarily  on  the  waste's  "significant 
concentrations"  of  mercury.  The 
commenter  therefore  believed  that  a 
specific  K071  waste  could  not  be 
delisted  without  consideration  of  the 
mercury  concentrations.  The  commenter 
also  believed  that,  in  the  context  of 
upfront  delisting,  a  petitioner  should 
offer  a  reasonable  projection  as  to  the 
constituent  concentrations  expected  in 
the  treated  waste  and  a  basis  for  such  a 
projection.  The  commenter  therefore 
reasoned  that  because  the  proposed  rule 
contained  no  information  regarding  the 
concentrations  of  total  mercury  and  the 
other  non-listed  constituents  in  the 
treated  waste,  EPA's  granting  of  this 
petition  would  be  inconsistent  with  the 
Agency's  own  rules. 

The  Agency  agrees  that  the  presence 
in  K071  wastes  of  significant 
concentrations  of  mercury  was  one  of 
the  reasons  for  listing  K071  wastes  as 
"I"  (toxic)  wastes.  See  40  CFR 
S  261.1l(a)(3](ii)  and  "Background 
Document,  Resource  Conservation  and 
Recovery  Act  Subtitle  C,  Hazardous 
Waste  Management,  Section  3001. 
Identification  and  Listing  of  Hazardous 
Waste."  1980.  The  Agency,  however, 
believes  that  the  data  presented  in  the 
Background  Document  broadly 
characterize  the  physical/chemical 
nature  of  brine  purification  muds  and 
that  these  data  are  not  representative  of 
the  physical/chemical  nature  of  BFG's 
treated  brine  purification  muds  and 
saturator  insolubles  [i.e.,  BFG's  waste, 
unlike  those  wastes  characterized  in  the 
Background  Document,  will  be  subjected 
to  a  chemical  washing  step  to  reduce  the 
total  concentration  of  mercury). 
Furthermore,  the  maximum 
concentration  of  total  mercury  present 
in  BFG's  untreated  wastes  (26.5  mg/kg) 
is  seven  times  lower  than  the  average 
level  of  total  mercury  found  in  K071 


wastes  (200  mg/kg)  and  is  more  than  75 
times  less  the  maximum  level  of 
mercury  found  in  K071  wastes  (2,000 
mg/kg).  See  Background  Document, 
page  8. 

The  Agency  also  agrees  that,  in  the 
context  of  upfront  delistings,  the 
petitioner  should  provide  a  reasonable 
projection  of  the  levels  of  constituents  in 
the  petitioned  waste.  The  Agency, 
however,  disagrees  with  the 
commenter's  claim  that  the  petitioner 
did  not  provide  a  reasonable  projection 
as  to  the  concentrations  of  total  mercury 
in  the  treated  waste.  Specifically,  the 
petitioner  provided  a  worst-case 
projection  of  the  level  of  total  mercury 
using  the  maximum  concentration  of 
total  mercury  in  the  untreated  waste. 
The  petitioner  also  referenced  the  levels 
of  total  mercury  reported  by  Vulcan  for 
both  its  untreated  and  treated  wastes 
(see  53  FR  49683,  December  9, 1988).  The 
Agency  considered  these  data  as  well  as 
all  other  relevant  data  in  issuing  this 
final  rule. 

The  Agency  also  disagrees  with  the 
commenter's  claim  that  the  proposed 
notice  failed  to  provide  any  information 
regarding  total  constituent  levels  for  the 
non-listed  constituents  in  the  petitioned 
waste.  Specifically,  the  Agency  cited  the 
petitioner's  reliance  on  Vulcan's  results 
from  total  constituent  analyses 
performed  for  all  the  HP  toxic  metals, 
nickel,  and  cyanide  (previously 
published  on  May  7, 1986.  51  FR  16872). 
See  53  FR  49683,  December  9, 1988. 

The  Agency  does  not  believe  that 
BFG's  wastes  (both  untreated  and 
treated)  exhibit  significant  total 
concentrations  of  mercury.  Specifically. 
EPA  based  its  conclusion  that  the  waste 
would  not  contain  significant 
concentrations  of  total  mercury  on:  (1) 
the  maximum  total  concentration  of 
mercury  exhibited  by  the  untreated 
waste,  and  (2)  the  data  on  total  mercury 
in  Vulcan's  untreated  and  treated 
wastes.  The  "Vulcan  technology" 
actually  removes  mercury  from  the 
waste;  therefore,  the  treated  waste 
would  exhibit  levels  of  total  mercury 
below  those  exhibited  by  the  untreated 
waste  [i.e.,  the  anatysis  of  the  total 
mercury  levels  in  the  untreated  waste 
serves  as  a  worst-case  analysis  of  the 
total  mercury  levels  exhibited  by  the 
treated  waste).  The  Agency  also  expects 
that  the  levels  of  total  mercury  to  be 
found  in  BFG's  waste  will  be  similar  to 
the  levels  exhibited  by  Vulcan's  wastes 
due  to  the  similarities  in  raw  materials 
and  manufacturing  processes,  and  the 
use  of  identical  treatment  processes. 

Last,  the  Agency  disagrees  with  the 
commenter's  claim  that  granting  an 
exclusion  in  the  apparent  absence  of 
total  constituent  data  would  be 


inconsistent  with  the  Agency's  own 
rules.  EPA  notes  that  the  petitioner  did 
provide  data  for  total  constituents  (see 
above).  However,  in  the  context  of 
upfront  delisting,  the  petitioner  may  not 
always  be  in  the  position  to  provide 
analytical  data  characterizing  the  waste 
intended  to  be  generated.  The  Agency 
encourages  the  use  of  tq>fix)nt  delisting 
petitions  in  these  caseak  because  they 
have  the  advantage  of  tllowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  should  be  sufficient  to 
render  specific  wastes  non-hazardous, 
before  investing  in  new  or  modified 
waste  treatment  systems.  As  in  this 
case,  the  upfront  delisting  petition  was 
processed  concurrently  during 
construction  activities;  therefore,  the 
new/modified  treatment  system  will  be 
capable  of  producing  wastes  that  are 
considered  non-hazardous  sooner  than 
otherwise  would  be  possible.  At  the 
same  time,  conditional  batch  testing 
requirements  to  collect  and  submit  data 
verifying  that  the  delisting  levels  are 
achieved  by  the  fully  operational 
treatment  system  will  maintain  the 
integrity  of  the  delisting  decision  and 
will  ensure  that  only  non-hazardous 
wastes  are  removed  from  Subtitle  C 
control. 

The  Agency  also  does  not  believe  that 
the  wastes,  when  treated  using  the 
"Vulcan  technology"  present  a  potential 
threat  to  human  health  or  the 
environment.  The  commenter's 
conclusion  that  the  treatment  residues 
contained  significant  concentrations  of 
total  mercury  and  thus,  represented  a 
potential  (yet  unspecified)  risk  to  human 
health  and  the  environment,  was  based 
on  the  comparison  of  the  maximum  total 
mercury  concentration  of  26.5  mg/kg  in 
BFG's  untreated  wastes  to  the  range  of 
0.02  mg/kg  to  0.5  mg/kg  total  mercury 
generally  found  in  soils.  In  delisting 
evaluations,  the  Agency  does  not 
typically  consider  site-specific  factors, 
including  the  background  concentrations 
of  the  constituents  of  concern.  Rather, 
the  Agency  evaluates  the  characteristics 
of  the  waste.  EPA  notei  that  both  the 
mercury  and  other  metals  BFG's  treated 
wastes  will  be  tightly  bound  within  the 
waste  matrix.  The  Agency's  conclusion 
that  the  inorganic  constituents  of 
concern  (bo^  listed  and  unlisted)  would 
be  bound  in  the  waste  matrix  and  not 
available  for  leaching  is  supported  by 
the  results  of  the  EP  leachate  analyses 
provided  by  Vulcan.  See  51  FR  16872, 
May  7. 1986.  Therefore,  the  Agency 
believes  that  the  levels  of  both  mercury 
and  the  other  metals  present  in  BFG's 
treated  wastes  should  not  pose  a  threat 
to  either  human  health  or  the 
environment. 
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EPA  oonnally  evafaiates  die  potential 
mobility  (rf  the  treated  wastes  osing  the 
maximum  EP  leachate  concentrations 
and  the  vertical  end  horizontal  spread 
( VHS)  modd.  In  Ae  context  of  upfirmt 
delistings,  a  treated  waste  has  not  been 
generated.  As  a  result,  the  Agency  used 
the  predicted  dilution  factor  (calculated 
using  the  VHS  model  and  BFG's 
projected  maxinuHB  aimual  waste 
volume)  aiKl  the  appropriate  health- 
based  levels  to  back-calculate  maximum 
allowable  levels  of  all  the  E3>  toxic 
metals,  nickel,  and  cyanide.  The  VHS 
model  analsrsis  provides  a  conservative 
and  reasonable  worst-c3se  evaluation  of 
the  waste's  effect  on  the  underlying 
aquifer.  The  Agency,  therefore,  believes 
that  the  maximum  allowable  EP  levels 
obtained  from  this  analysis  are 
protective  of  human  health  and  the 
environmenL  See  53  FR  49684.  December 
9, 1988,  for  a  description  of  the  modeling 
analysis  of  BFG's  waste. 

Furthermore,  in  delisting  evaluations. 
EPA  considers  aQ  the  factors  for  which 
the  waste  was  listed,  as  well  as  factors 
other  than  those  for  which  the  waste 
was  originally  listed,  that  could  cause 
the  waste  to  be  hazardous.  See  42  U.S.C 
6921(f).  For  this  specific  wastestream, 
based  on  the  above  discussion.  0>A 
does  not  believe  tfiat  any  other  factors. 
including  elevated  total  constituent 
concentrations  of  the  listed  and  non- 
hsted  inorganic  constitoents  of  concern, 
could  cause  this  wastestream  to  present 
a  hazard  to  iraman  health  and  the 
environment 

The  commenter  asserted  that  the 
Agency  based  its  evaluation  exclusively 
on  the  "worst-case  scenario"  of  land 
disposal  and  that  the  proposed  rule 
provides  no  basis  for  determining  if  the 
waste  would  be  hazardous  under  other 
mismanagement  scenarios.  The 
commenter  bdieved  that  EPA  dxjuld 
not  exclusively  rely  oo  the  leachable 
levels  of  hazardous  constituents.  The 
commenter  cited  a  statement  by  the 
Agency  contained  in  the  Background 
Document  for  K071  wastes  wUch 
suggested  that  ^  leachate  resuUs  are 
not  determinatiTe  in  making  a  deHsting 
determination,  llie  commenter  also 
believed  that  the  Agoicy  did  not 
consider  waterbome  and  airborne 
dispersal  of  the  waste. 

The  commenter  used  the  agency's 
previous  statement  that  "EP  leadiate 
results  «e  certainly  relevant,  althoiq^ 
not  determinative,  in  making  a  delisting 
detennination"  out  of  context.  See 
Backgroond  Document,  Comment 
Response  Sectton,  page  20.  Specifically, 
the  Background  Dociunent  was  referring 
to  the  use  erf  the  EP  toxicity  test  to 
define  the  level  of  leachable  mercury  at 


wUch  a  waste  is  a  characteristic 
hazardous  waste.  Ilie  ptmrt  made  in  the 
Background  Doooment  was  Aat  K071 
waste  diould  not  necenarily  be  delisted 
merely  because  the  waste  exhibits  W 
leachate  ooucentrations  below  tiie 
characteristic  level  (az  mg/l).  fThis 
interpretation  is  confirmed  by  tfae 
Federal  Register  notice  cited  in  the 
Background  Document  (45  FR  33111- 
33112,  May  19, 1960]  wfcich  is  a 
discussion  of  the  EP  toxidty  test  as  a 
method  for  defining  characteristic 
wastes.)  The  level  of  leachat^  mercury 
established  in  the  exclusion  for  BPG 
(0.0126  mg/l)  is  much  lower  than  the 
level  of  leachable  mercury  that  defines  a 
characteristic  waste  (0.2  mg/l).  As 
discussed  below,  EPA  believes  that  such 
wastes  that  meet  this  delisting  level 
(and  the  levels  for  other  constituents 
referenced  in  this  rule)  are  justifiably 
non-hazardous. 

With  regard  to  posnUe  airborne 
dispersal,  the  Agency  twlieves  that  the 
commenter's  concern  is  unfounded.  The 
Agency  believes  that  direct  contact  from 
airborne  exposure  to  hazardous 
contaminants  from  BFG's  waste  is  not 
probable  because  BFG's  untreated 
waste  will  be  regulated  as  a  hazardous 
waste,  thus  releases  of  the  untreated 
waste  to  the  atmosphere  should  be 
controlled.  Additionally,  due  to  the 
physical  nature  of  BPG's  treated  waste 
{i.e.,  approximately  35  percent  water), 
the  Agency  believes  that  direct  contact 
from  airborne  exposure  to  hazardous 
contaminants  fi'om  the  treated  waste  is 
unlikely. 

With  regard  to  waterbome  dispersal 
of  the  waste,  it  is  important  to  first  note 
that  BFG's  waste  will  be  handled  as 
hazardous  imtil  it  is  treated  using  the 
"Vulcan  technology."  Also,  the  VHS 
model  analysis  described  in  the 
proposal  shows  that  leachate  &om  the 
treated  waste  that  travels  through 
ground  water  will  not  exceed  health 
based  levels.  The  Agency  acknowledges 
that  it  may  also  be  possible  for  surface 
water  runoff  to  transport  contaminants 
from  the  treated  waste  to  a  nearby 
surface  water  body.  However,  the 
Agency  does  not  believe  that  analysis  of 
such  overland  traosport  of  contaminants 
as  a  reasonable  ei^osure  route  for  the 
petitioned  waste  would  compel  a 
different  resolt  for  this  petition.  As 
described  in  the  proposed  rule,  the 
Agency  believes  that  landfill  disposal  is 
a  reasonable  worst-case  management 
scenario  for  BFCs  waste. 
Contamination  of  surface  water  might 
occur,  therefore,  through  ninoff  from  the 
petitioned  waste.  However,  EPA 
believes  that  the  concentrations  of  any 
hazardous  constrtuents  in  Aat  runoff 


will  tend  to  be  lower  than  the  levels  m 
the  EP  leachate  amlyses  reported  in  the 
proposal  dne  to  the  acidic  medium  of  the 
eS*  test.  Fnrthei  mui  e.  any  transported 
constituents  would  be  further  (hhited  in 
the  ewface  water  body. 

RnaBy,  the  Agency  trefieves  that,  in 
general  the  leachate  derived  from  this 
treated  waste  will  not  directly  enter  a 
sorface  water  body  without  first 
traveling  through  tfie  saturated 
(subsiuface)  lone  where  dihifion  and 
attenuation  of  hazardous  oontituents 
may  occor.  The  VHS  model  takes  this 
saturated  zone  into  account  as  it 
predicts  the  ultimate  fate  and  transport 
of  hazardous  constituents. 

Conditional  Testing  tmd Reportit^ 
Requirements 

One  commenter  beliered  ftat  EPA 
should  modify  the  wording  Of  conditions 
(1),  (2)(A),  and  (2){B)  to  requhe  BPG  to 
also  analyze  for  total  concentratixms  of 
mercury. 

The  Agency  disagrees  with  the 
commenter.  "The  Agency  expects  that 
this  waste  will  be  disposed  of  in  a 
municipal  landfill,  where  soil  conditions 
would  be  mildly  acidic.  The  EP 
extraction  procedure  is  the  most 
appropriate  analytical  tool  to  evaluate 
the  potential  leachability  of  this  waste 
in  an  acidic  environment.  For  this  waste. 
EPA  believes  that  continued  evaluation 
of  die  EP  leachable  concentrations  as 
required  by  the  conditions  of  this 
exclusion  will  be  edeqTiate  to  protect 
human  health  and  the  environment. 
Furthermore,  the  Agency  has  not 
developed  a  health-based  delisting 
standard  regulating  the  total  constituent 
concentration  of  mercury.  To  require 
BFG  to  continually  monitor  for  ^e  total 
constituent  concentration  of  mercuiy 
will  not  ensure  further  protection  of 
human  health  or  the  enviroinnent 

Another  commenter  believed  that  EPfii 
should  clarify  the  wording  of  conditions 
(1),  (Z)(A),  and  (2)(B)  to  require  diat 
representative  samples  be  collected 
according  to  the  procedures  specified  in 
"Test  Mediods  for  Evaluating  Solid 
Wastes:  Physical/Chemical  Metiiods," 
U.S.  EPA  CMBoe  of  Solid  Waste  and 
Emergency  Response,  Publication  SW- 
846  (third  edition),  November  1986.  The 
Agency  agrees  widi  ^tte  commenter  and 
has  modified  these  conditions 
accordin^y. 

The  same  commenter  stated  that 
proposed  conditions  (4)(A)  and  (4)(B) 
allowring  BFG  to  discontinue  the 
sampling  and  analyses  requirements  of 
conditions  (2)(A]  and  (2)(B]  were 
inappropriate.  Rather,  the  commenter 
believed  that  EPA  should  require  BFG  to 
periodically  sample  the  brine 
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puriflcation  muds  and  saturator 
insolubles  on  a  quarterly  basis  for  one 
or  two  years  to  ensure  that  the 
constituent  concentrations  reraain  fairly 
constant. 

As  discussed  in  the  proposed  rule,  the 
Agency  does  not  believe  it  is  necessary 
to  require  BFG  to  periodically  test  its 
treated  brine  purification  muds  and 
saturator  insolubles  for  any  hazardous 
constituents,  except  for  mercury.  See  53 
FA  49686,  December  9, 1988.  The 
exclusion  only  covers  wastes  generated 
from  processes  covered  by  the  original 
demonstration.  BFG  would  require  a 
new  exclusion  if  its  manufacturing  or 
treatment  processes  are  altered.  As  a 
result,  wastes  containing  either  new  or 
increased  levels  of  hazardous 
constituents  would  not  be  covered  by 
the  exclusion.  More  importantly,  EPA 
believes  that  it  is  unlikely  for  either  new 
or  increased  levels  of  hazardous 
constituents  to  be  found  in  BFG's  waste 
without  BFG  modifying  either  its 
manufacturing  or  treatment  processes. 

The  Agency  originally  proposed 
conditions  (2KA)  and  (2)(B)  to  require 
BFG  to  collect  weekly  composite 
samples  of  the  mercury  brine 
purification  muds  and  saturator 
insolubles,  respectively.  See  53  FR  49685 
and  49687,  December  9, 1988.  The 
Agency,  however,  intended  to  require 
BFG  to  collect  weekly  composite 
samples  of  the  treated  brine  purification 
muds  and  treated  saturator  insolubles 
since  these  wastes  were  the  subject  of 
BFG's  petition.  The  proposed  conditions 
do  not  specifically  require  the  collection 
and  analyses  of  treated  batches.  EPA, 
therefore,  is  clarifying  conditions  {2KA) 
and  (2)(B)  to  specifically  require  BFG  to 
collect  weekly  composite  samples  of  the 
treated/ mercury  brine  purification  muds 
and  treated  saturator  insolubles, 
respectively. 

Lastly,  the  Agency  elected  to  modify 
the  reporting  requirements  associated 
with  this  exclusion.  Specifically,  the 
Agency  no  longer  believes  it  is 
necessary  to  require  the  petitioner  to 
submit  the  analytical  results  obtained 
from  condiUons  (1),  {2)(A),  and  (2){B) 
every  90  days.  Rather,  the  Agency  is 
requiring  BFG  to  only  submit  the 
analytical  results,  including  quality 
control  data,  generated  through 
condition  (1)  within  90  days.  In  addition, 
BFG  is  now  required  to  compile  and 
store  on-site  for  a  minimum  of  three 
years,  the  analytical  data,  including 
quality  control  information,  obtained 
from  subsequent  testing  analyses,  as 
required,  by  conditions  (2)(A)  and  {2)(B). 
The  Agency  realized  that  requiring  the 
petitioner  to  submit  these  analytical 
data  every  90  days  would  place  an 


undue  burden  on  both  the  petitioner  and 
EPA.  In  addition,  the  Agency,  may  at 
any  time,  either  visit  the  facility  for 
inspection  purposes  or  request  the 
petitioner  to  report  these  data. 
Therefore,  the  Agescy  is  maintaining  the 
same  level  of  protection  without 
requiring  the  petitioner  to  report  these 
analytical  data  every  90  days. 
The  Agency,  therefore,  has 
restructured  the  proposed  conditions. 
The  Agency  has  not  reduced  the 
requirements,  other  than  as  discussed 
above.  The  testing  conditions  of  this 
exclusion  now  read: 

(1)  Initial  Tesling 

During  the  first  four  weeks  of  full-scale 
operation,  BFG  must  do  the  following: 

(A)  Collect  representative  grab  samples 
from  every  batch  of  the  treated  mercury  brine 
purification  muds  and  treated  saturator 
insolubles  on  a  daily  basis  and  composite  the 
grab  samples  to  produce  two  separate  daily 
composite  samples  (one  of  the  treated 
mercury  brine  purifies  tion  muds  and  one  of 
the  treated  saturator  insolubles).  Prior  to 
disposal  of  the  treated  batches,  the  two  daily 
composite  samples  must  be  analyzed  for  EP 
leachate  concentration  of  mercury.  BFG  must 
report  the  analytical  test  data,  including  all 
quality  control  data,  within  90  days  after  the 
treatment  of  the  first  lull-scale  batch. 

(B)  Collect  representative  grab  samples 
from  every  batch  of  the  treated  mercury  brine 
purification  muds  and  treated  saturator 
insolubles  on  a  daily  basis  and  composite  the 
grab  samples  to  produce  two  separate  weekly 
composite  samples  (one  of  the  treated 
mercury  brine  muds  and  one  of  the  treated 
saturator  insolubles).  Prior  to  disposal  of  the 
treated  batches,  the  two  weekly  composite 
samples  must  be  analyzed  for  the  EP  leachate 
concentrations  of  all  ttie  EP  toxic  metals 
(except  mercury),  nickel,  and  cyanide  (using 
distilled  water  in  the  cyanide  extractions), 
and  the  total  constitutnt  concentrations  of 
reactive  sulfide  and  rtactive  cyanide.  BFG 
must  report  the  analytical  test  data,  including 
all  quality  control  date,  obtained  during  this 
initial  period  no  later  than  90  days  after  the 
treatment  of  the  first  ftiU-scale  batch. 

(2)  Subsequent  Testing 

After  the  first  four  weeks  of  full-scale 
operation,  BFG  must  do  the  following: 

(A)  Continue  to  sample  and  test  as 
described  in  condition  (1)(A).  BFG  must 
compile  and  store  on-site  for  a  minimum  of 
three  years  all  analytfcal  data  and  quality 
control  data.  These  data  must  l>e  furnished 
upon  request  and  made  available  for 
inspection  by  any  employee  or  representative 
of  EPA  or  the  State  of  Kentucky. 

(B)  Continue  to  sample  and  test  as 
described  in  condition  (1)(B).  BFG  must 
compile  and  store  on-iite  for  a  minimum  of 
three  years  all  analytical  data  and  quality 
control  data.  These  data  must  be  furnished 
upon  request  and  made  available  for 
inspection  by  any  employee  or  representative 
of  EPA  or  the  State  of  Kentucky.  These 
testing  requirements  4iall  be  terminated  by 
EPA  when  the  results  of  four  consecutive 


weekly  composite  samplee  of  both  the  treated 
mercury  brine  muds  and  treated  saturator 
insolubles,  obtained  from  either  the  initial 
testing  or  subsequent  testing,  show  the 
maximum  allowable  levek  in  condition  (3) 
are  not  exceeded  and  the  Section  Chief, 
Variances  Section,  notifies  BFG  that  the 
requirements  of  this  condition  have  been 
hfted. 

(3)  If,  under  condition  (1)  or  (2).  the  EP 
leachate  concentrations  fttr  chromium,  lead, 
arsenic,  or  silver  exceed  0.316  mg/lr  for 
barium  exceeds  6.31  mg/li  for  cadmium  or 
selenium  exceed  0.063  mg/l;  for  mercury 
exceeds  0.0126  mg/l;  for  nickel  exceeds  3.16 
mg/l;  for  cyanide  exceeds  4.42  mg/l;  or  for 
total  reactive  cyanide  or  total  reactive  sulfide 
levels  exceed  250  mg/kg  and  500  mg/kg. 
respectively,  the  waste  must  either  be 
retreated  until  it  meets  these  levels  or 
managed  and  disposed  of  in  accordance  with 
Subtitle  C  of  RCRA. 

(4)  Within  one  week  of  system  start-up, 
BFG  must  notify  the  Section  Chief,  Variances 
Section  (see  address  below)  when  the  full- 
scale  system  is  on-line  and  waste  treatment 
has  begun.  All  data  obtained  through 
condition  (1)  must  be  submitted  to  the 
Section  Chief.  Variances  Section,  PSPD/OSW 
(OS-343),  U.S.  EPA.  401  M  Street.  S.W., 
Washington,  DC  20460  withjji  the  time  period 
specified  in  condition  (1).  At  the  Section 
Chiefs  request,  BFG  must  submit  any  other 
analytical  data  obtained  through  condition 
(2)  to  the  above  address,  within  the  time 
period  specified  by  the  Section  Chief.  *  *  * 

EPA 's  Modeling  Approach 

One  commenter  objected  to  EPA's  use 
of  the  VHS  model  in  analyzing  BFG's 
treated  brine  purification  muds  and 
saturator  insolubles.  The  commenter 
believed  that  the  VHS  model  could  not 
be  assumed  to  predict  8  reasonable 
worst-case  when  applied  to  BFG's  waste 
and  may  result  in  significant 
underestimation  of  actual  ground-water 
concentrations  for  the  two  reasons 
discussed  below. 

The  commenter  believed  that  the  VHS 
model  cannot  accurately  predict  the 
behavior  of  waste  voliones  of  the 
magnitude  of  BFG's  waste  stream  (6,420 
cubic  yards).  The  commenter  asserted 
that  above  approximately  2,000  cubic 
yards,  the  VHS  model  predicts  virtually 
no  further  reduction  in  the  expected 
dilution.  The  commenter  noted  that  EPA 
has  previously  stated:  "Since  the 
quantity  of  leachate  from  a  larger 
quantity  of  waste  will  be  greater,  the 
[VHS]  model  predicts  that  a  large  waste 
volume  will  tend  to  have  a  greater 
impact  on  an  underlying  aquifer"  and 
"waste  in  excess  of  2,000  cubic  yards 
probably  would  have  a  greater  than 
predicted  impact  at  the  compliance 
point."  See  50  FR  48888,  48699, 
November  27, 1985. 

The  initial  version  of  the  VHS  model, 
presented  on  February  26, 1985, 
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calculated  dilution  factors  ranging  from 
10  to  50,  with  the  minimum  dilution 
factor  [i.e.,  10]  resulting  at  a  waste 
volume  approaching  approximately 
2,000  cubic  yards.  See  50  FR  7896.  On 
November  27, 1985,  the  Agency  both 
modified  the  values  used  for  several  of 
the  VHS  model  variables  and  responded 
to  public  comments  regarding  the 
February  26, 1985  model.  See  50  FR 
48896.  The  November  27, 1985  version 
(present  version]  of  the  VHS  model 
calculates  dilution  factors  ranging  from 
6.3  to  32.3.  In  the  present  version,  the 
calculated  dilution  factor  steadily  falls 
as  the  waste  volume  increases  from  475 
cubic  yards,  with  the  minimum  dilution 
factor  resulting  at  waste  volumes  equal 
to,  or  exceeding  8.000  cubic  yards. 

Unfortunately,  the  Agency's 
November  27, 1985,  notice  (cited  by  the 
commenter]  failed  to  consistently  reflect 
both  the  technical  modifications  made 
to  the  VHS  model  computer  code  and 
the  resulting  change  in  the  range  of 
calculated  dilution  factors.  Due  to  the 
technical  modifications  incorporated 
into  the  final  version  that  is  now  being 
used,  the  statement  noted  by  the 
commenter,  that  the  VHS  model  predicts 
virtually  no  further  dilution  above  a 
waste  volume  of  2,000  cubic  yards,  was 
an  inadvertent  error  in  the  text  and  is 
not  accurate.  Specifically,  the  present 
version  of  the  model  predicts  a  dilution 
factor  of  8.98  for  2,000  cubic-yards  and  a 
dilution  factor  of  6.31  for  BFG's  waste 
volume  (6,420  cubic  yards).  The  Agency 
continues  to  believe  that  the  VHS  model 
performs  a  reasonable,  worst-case 
analysis  and  provides  dilution  factors 
that  are  fully  protective  of  human  health 
and  the  environment. 

The  commenter  also  believed  that  the 
VHS  model,  as  applied,  considered  the 
impact  of  only  one  year  of  waste 
disposal,  rather  than  the  cumulative 
impact  of  continuing  disposal  of  BFG's 
waste.  The  commenter  noted  that  after  a 
decade  of  such  generation,  the  total 
amount  of  waste  would  exceed  the  VHS 
model's  upper  limit  by  more  than  30- 
fold.  The  commenter  also  stated  that 
nowhere  in  the  development  of  the  VHS 
model  does  EPA  justify  the  use  of  an 
annual,  rather  than  cimiulative,  waste 
quantity  as  the  appropriate  input  into 
the  VHS  model.  Nor  did  the  commenter 
see  any  possible  justification  for  such  an 
application  of  the  model. 

First,  the  Agency  believes  that  the 
commenter  is  incorrect  in  concluding 
that  a  decade  of  waste  generation  would 
yield  a  waste  volimie  that  exceeds  the 
VHS  model  upper  limit  by  30-fold.  The 
VHS  model  does  not  have  an  "upper 
limit",  but  rather  incorporates-a  sliding- 
scale  which  allows  the  Agency  to  take 


into  account  the  difi^erent  impact  that 
various  waste  volumes  would  have  on 
ground  water.  As  stated  above,  the  VHS 
model  calculates  the  maximum  and 
minimum  dilution  factors  at  waste 
volumes  of  less  than,  or  equal  to  475 
cubic  yards  and  equal  to,  or  greater  than 
8,000  cubic  yards,  respectively.  Thus,  as 
the  waste  volume  increases  above  8,000 
cubic  yards  or  even  64,240  cubic  yards 
(10  years  X  6,420  cubic  yards/year],  the 
dilution  factor  calculated  by  the  VHS 
model  would  be  6.3.  The  reason  that  the 
dilution  factor  remains  constant  after 
the  waste  volume  exceeds  8,000  cubic 
yards  is  a  function  of  the  assumptions 
made  in  the  disposal  unit  dimensions  for 
the  VHS  model.  For  a  discussion  of  the 
assumptions  made  in  the  disposal  unit 
dimensions  for  the  VHS  model,  see  53 
FR  48900,  November  27, 1985. 

The  conmienter  also  is  incorrect  in 
stating  that  the  Agency  has  not  justified 
the  use  of  armual  waste  volumes, 
instead  of  cumulative  waste  volumes. 
The  Agency  previously  stated  that  EPA 
will  use  either  the  volume  of  the  waste 
generated  by  the  facility  annually  or  the 
volimie  of  waste  discarded  at  the  time  of 
disposal,  if  the  waste  is  disposed  of  less 
than  once  a  year.  See  50  FR  7899, 
February  26, 1985.  The  Agency  considers 
the  use  of  annual  or  one-time  waste 
volumes  to  be  sufficiently  conservative 
since  it  is  a  reasonable  worst-case  for  a 
petitioner  to  dispose  of  bne  year's 
accumulated  volume  of  waste  in  a  single 
landfill  cell  at  one  time.  Based  on 
routine  landfill  management  practice, 
however,  EPA  believes  that  it  is 
unreasonable  to  assume,  even  in  a 
worst-case  scenario,  one-time  disposal 
of  waste  continuously  generated  over 
ten  years  into  the  same  landfill  cell. 
Specifically,  wastes  continuously 
generated  are  not  disposed  of  in  the 
same  landfill  cell.  Rather,  continuously 
generated  wastes  (if  disposed  of  at  the 
same  landfill]  are  periodically  disposed 
of  and,  as  such,  are  distributed 
throughout  the  entire  landfill,  as  the 
landfill  is  fiUed. 

The  Agency  believes  that  periodic 
disposal  of  a  continuously  generated 
waste  over  the  course  of  time  (e.g.,  ten 
years]  would  likely  increase  mixing  [i.e., 
dilution]  of  the  petitioned  waste  with 
other  non-hazardous  wastes  and  fill 
material  (e.g.,  native  soils]  at  the 
Subtitle  D  landfill.  Subsequently,  due  to 
this  long-term  mixing,  the  wastes  effect 
on  the  underlying  aquifer  would  be 
reduced.  The  Agency,  therefore,  believes 
its  assumption  diat  die  annual  waste 
volume  is  disposed  in  the  same  landfill 
cell  is  a  reasonable  worst-case  and  is 
protective  of  human  health  and  the 
environment  The  Agency,  however,  will 


continue  to  use  the  total  volimie  when 
the  petitioner  is  attempting  to  obtain  a 
"one-time"  delisting  for  waste  no  longer 
generated. 

3.  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposal, 
the  Agency  believes  that  BFG's  brine 
purification  muds  and  saturator 
insolubles,  when  both  are  treated  using 
-the  "Vulcan  technology"  and  subject  to 
the  verification  testing  requirements 
specified  in  the  exclusion,  should  be 
excluded  from  hazardous  waste  control. 
The  Agency,  therefore,  is  granting  a  final 
conditional  exclusion  to  BF  Goodrich 
Intermediates  Company,  located  in 
Calvert  City,  Kentucky,  for  its  treated 
brine  purification  muds  and  saturator 
insolubles,  described  in  its  petidon  as 
EPA  Hazardous  Waste  No.  K071.  The 
exclusion  applies  only  to  the  processes 
and  waste  volumes  covered  by  the 
original  demonstration.  The  facility 
would  require  a  new  exclusion  if  either 
its  manufacturing  or  treatment  processes 
are  significantly  altered  such  that  an 
adverse  change  in  waste  composition  or 
increase  in  waste  volume  occurred. 
Accordingly,  the  facility  would  need  to 
file  a  new  petition  for  the  altered  waste. 
The  facility  must  treat  waste  generated 
from  changed  processes  as  hazardous 
imtil  a  new  exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  is  relieved  from 
Subtide  C  jurisdiction,  the  generator  of  a 
delisted  waste  must  either  treat  store, 
or  dispose  of  the  waste  in  an  on-site 
facility,  or  ensure  that  the  waste  is 
deUvered  to  an  off-site  storage, 
treatment  or  disposal  facility,  either  of 
which  is  permitted,  licensed,  or 
registered  by  a  State  to  manage 
municipal  or  industrial  solid  waste. 
Alternatively,  the  delisted  waste  may  be 
delivered  to  a  facility  that  beneficially 
uses  or  reuses,  or  legitimately  recycles 
or  reclaims  the  waste,  or  treats  the 
waste  prior  to  such  beneficial  use,  reuse, 
recycling,  or  recltmiation. 

m.  Limited  Effect  of  Federal  Exclusion 

The  final  exclusion  being  granted 
today  is  being  issued  under  the  Federal 
(RCRA]  delisting  program.  States, 
however,  are  allowed  to  impose  their 
own,  non-RCRA  regulatory  requirements 
that  are  more  stringent  than  EPA's, 
pursuant  to  S  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  which  prohibits  a  Federally- 
issued  exclusion  from  taking  effect  in 
the  State.  Since  a  petitioner's  waste  may 
be  regulated  under  a  dual  system  (i.e., 
both  Federal  (RCRA]  and  State  (non- 
RCRA]  programs],  petitioners  are  urged 
to  contact  their  State  regulatory 
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authority  to  determine  the  current  status 
of  their  wastes  under  State  law. 

IV.  Effective  Date 

This  rule  is  effective  upon  publication 
in  the  Federal  RegMer.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  because  this  rule  reduces,  rather 
than  increases,  the  existing 
requirements  for  persons  generating 
hazardous  wastes.  In  Light  of  the 
unnecessary  hardship  and  expense  that 
would  be  imposed  on  this  petitioner  by 
an  effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010, 
EPA  believes  that  this  rule  should  be 
effective  immediately  upon 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  upon  pubUcation  in  the  Federal 
Register,  under  the  Administrative 
Procedures  Act,  pursuant  to  5  U.S.C. 
553(d]. 

V.  Regulatory  Impact 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  rule  to  grant  an  exclusion 
is  not  major  since  its  effect  is  to  reduce 


the  overall  costs  and  economic  impact 
of  EPA's  hazardous  waste  management 
regulations.  This  reduction  is  achieved 
by  excluding  waste  generated  at  a 
speciflc  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  the 
facihty  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact,  therefore,  due  to 
today's  rule. 

VI.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed  or 
fmal  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  smell  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  amendment  wUl  not  have  an 
adverse  economic  impact  on  small 
entities  since  its  effect  will  be  to  reduce 
the  overall  costs  of  EPA's  hazardous 
waste  regulations  and  is  limited  to  one 
facility.  Accordingly.  1  hereby  certify 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regidation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 


Vn.  Paperwork  Reductioa  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511,  44  U.S.C.  8501  et  seq.] 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Fart  261 

Hazardous  materials.  Waste 
treatment  and  disposal.  Recycling. 

Dated:  August  7, 1989. 
leffery  D.  Denit, 

Deputy  Director,  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Part  261  is  amended 
as  follows: 


i 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  Sees.  1006,  2002(a),  3001,  and 
3002  of  the  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended  (42  U.S.C 
6905,  6912(3).  6921,  and  6922). 

2.  In  Table  2  of  Appendix  IX.  add  the 
following  wastestream  in  alphabetical 
order 

Appendix  IX — Wastes  Excluded  Under 
§§260.20  and  260.22 


Table  2.— Wastes  Excluded  From  Specific  Sources 


FacHity 


Address 


Waste  description 


BF  Goodricti  Intermediates  Company.  Ina Calvert  City,  Kentucky . 


Brine  purification  muds  and  saturator  insol«t>les  (EPA  Hazard- 
ous Waste  No.  K071)  after  August  18. 1919.  This  exclusion  is 
cortdibonal  upon  the  collection  and  subihission  of  data  ob- 
tained from  BFQ's  full-scale  treatment  system  t>ecause  BFG's 
original  data  was  tMsed  on  data  presenM  t>y  another  peti- 
tioner using  an  identical  treatment  process.  To  ensure  that 
hazardous  constituents  are  not  present  in  the  waste  at  levels 
of  regulatory  concern  once  the  full-scale  treatment  facility  is 
in  operation,  BFQ  must  implement  a  testing  program.  Alt 
sampling  and  analyses  (inchjding  quality  control  procedwes) 
must  t>e  perfonned  according  to  SW-84B  procedures.  This 
testing  program  must  meet  the  foHowing  conditions  for  the 
exclusion  to  t>e  vafid: 

(1)  Initial  Testing:  During  the  first  four  weeks  of  full-scale 
operation,  BFG  must  do  the  foltowing: 

(A)  Collect  representative  grab  samples  from  every  batch  of  the 
treated  mercury  brine  purification  muds  aiNJ  treated  saturator 
insolubles  on  a  daily  basis  and  composit*  the  grab  samples 
to  produce  two  separate  daDy  composite  samples  (one  of  the 
treated  mercury  brine  purification  muds  and  one  of  the  b«ated 
saturator  insolublas).  Prior  to  disposal  of  tie  treated  batches, 
two  daily  composite  samples  must  be  analyzed  for  EP  leach- 
ate  concentration  of  men^ry.  BFG  must  report  the  analytical 
test  data,  indudwig  all  qu^  control  dtta,  within  90  days 
after  the  treatment  of  the  first  full-scale  belch. 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


FadNty 


Address 


Waste  description 


[FR  Doc.  89-19464  Filed  8-17-89: 8:45  am] 
■iUJNQ  CODE  SSSO-SO-li 


(B)  Collect  representative  grab  samplea  from  every  twtch  of  the 
treated  mercury  brine  puiHualton  muda  and  Mated  saturator 
wolukiles  on  a  daily  kMiia  and  oompoarta  the  grab  samplaa 
to  produce  two  separate  weekly  compoaite  aamples  (one  of 
the  treated  mercunf  brine  muds  and  one  ol  the  lioated 
sauranr  wioiudwi).  rnor  lo  owpoaai  or  me  veateo  beicneit 
two  weekly  oompoaite  samplea  must  tM  analyzed  for  ttie  EP 
leachala  concentrations  of  aR  ttw  EP  toxic  metals  (except 
mercury),  nickel,  and  cyanide  (using  distilled  water  in  ttte 
cyanide  extractkxw),  and  the  total  constituent  corwentratione 
of  reactive  sulfide  and  reactive  cyarade.  BFQ  must  report  the 
analytical  test  data,  inchiding  all  quality  control  data,  obtained 
during  this  initial  period  no  later  ttwn  90  days  after  the 
treatment  of  the  first  full-scale  batch. 

(2)  Subsequent  Testing:  After  ttte  first  four  weeks  of  full  scale 
operation,  BFG  must  do  the  foNowing: 

(A)  Continue  to  sample  and  test  as  described  in  condition 
(IKA).  BFG  must  compile  and  store  on-site  lor  a  minimum  o< 
three  years  an  analytical  data  and  quaMy  control  data.  These 
data  must  be  furnished  upon  request  and  made  available  for 
irtspection  t>y  any  emptoyee  or  repreaerrtative  of  EPA  or  the 
State  of  Kentucky. 

(B)  Continue  to  sample  and  test  as  described  in  condition 
(1)(B).  BFG  must  compile  and  store  orvsiie  tor  a  minimum  of 
three  years  all  analytical  data  arid  quality  control  data.  TTwse 
data  must  be  furnished  upon  request  and  made  available  for 
inspection  by  any  employee  or  representative  of  EPA  or  ttw 
State  of  Kentucky.  These  testing  requirements  sttaH  be  termi- 
nated by  EPA  wtten  ttw  results  of  four  consecutive  weekly 
composite  samples  of  t)oth  ttw  treated  mercury  tirirw  muds 
and  treated  saturator  insolul>les,  ot>tairwd  from  aithar  the 
initial  testing  or  subsequent  testing,  straw  ttw  maximum  aHow- 
able  levels  in  conditnn  (3)  are  not  exceeded  and  the  Section 
Chief,  Variances  Sectkx),  notifies  BFG  that  ttw  rsquirerTwnts 
of  ttiis  condition  have  been  lifted. 

(3)  If,  under  condition  (1)  or  (2),  ttw  EP  leachate  concentrations 
for  ctwomium,  lead,  arsenic,  or  silver  exceed  0.316  mg/l;  for 
barium  exceeds  6.31  mg/l;  for  cadmium  or  selenium  exceed 
0.063  mg/l;  for  nwrcury  exceeds  0.0126  mg/l,  for  nickel 
exceeds  3.16  mg/l;  lor  cyankle  exceeds  4.42  mg/l;  or  for 
total  reactive  cyanide  or  total  reactive  sulfide  levels  exceed 
250  mg/kg  and  500  mg/kg.  respectively,  the  waste  must 
either  be  retreated  until  it  meets  these  levels  or  managed  and 
disposed  of  in  accordance  with  subtitle  C  of  RCRA. 

(4)  Within  one  week  of  system  start-up,  BFG  must  notify  the 
Section  Chief,  Variances  Sectnn  (see  addreae  betow)  when 
the  full-scale  system  is  on-line  and  waste  treettrwnt  has 
begun.  AN  data  obtained  through  condition  (1)  must  be  sub- 
mitted to  the  Section  Chief,  Variances  Section.  PSPD/OSW 
(OS-343),  U.S.  EPA,  401  M  Street,  SW.,  Washington,  DC 
20460  within  the  time  period  specified  in  condWon  (1).  At  the 
Sectkjn  Chiefs  request  BFG  must  submit  any  other  analytKal 
data  obtained  through  condition  (2)  to  the  above  address, 
within  the  time  period  specified  by  the  Section  Chief.  Failure 
to  submit  the  required  data  wiM  be  conaidered  by  the  Agency 
sufficient  Itasis  to  revoke  BFG's  exclusion  to  the  extent 
directed  by  EPA.  AN  data  must  be  accompanied  by  the 
foHowing  certifKatkxi  staterrwnt 

"Under  civil  and  criminal  penalty  of  law  for  the  nwking  or 
submission  of  false  a  fraudulent  statements  or  representa- 
tkxw  (pursuant  to  the  applKable  provisions  of  the  Federal 
Code  which  include,  but  may  not  be  Nmited  to,  18  U.S.C. 
S  6928),  I  certify  that  the  mforrTWtion  contained  in  or  accom- 
panying this  document  is  tnw,  accurate  and  complete. 

As  to  the  (those)  klentified  section(s)  of  this  document  for  which 
i  cannot  personaHy  verify  its  (their)  tnith  and  accuracy,  I 
certify  as  the  company  official  having  supervisory  responsibil- 
ity for  the  persons  who,  acting  under  my  direct  instructions, 
made  the  verificaton  that  this  infomwtion  is  true,  accurate 
and  complete. 

In  the  event  that  any  of  this  information  is  determined  by  EPA  in 
its  sole  discretion  to  be  false.  Inaccurate  or  incomplete,  and 
upon  conveyance  of  this  fact  to  the  company,  I  recognize  and 
agree  that  this  excfcjsion  of  wastes  wiN  be  void  as  H  it  never 
had  affect  or  to  the  extent  drocted  by  EPA  and  that  the 
company  wW  be  liable  tar  any  actiona  taken  in  contravention 
of  the  company's  RCRA  and  CERCIA  obligations  premised 
upon  the  company's  reliance  on  ttw  vokJ  exckjsion." 
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FEDERAL  MARITIME  COMMISSION 

4e  CFR  Parts  552  and  553 

Financial  Reports  by  Common  Carriers 
In  the  Domestle  OfMwre  ThKtos 

AOCNCV:  Federal  Maritime  CommiMion. 
action:  Fmal  rule. 


;  The  Federal  Maritime 
Commission  is  amending  its  regulations 
with  respect  to  Hnandal  reports  by 
vessel  operating  common  carriers  (46 
CFR  part  552)  and  non-vessel-operating 
common  carriers  (46  CFR  part  553]  to 
reflect  revised  Office  of  Management 
and  Budget  ("OMB")  information 
coUecticm  control  numbers. 

EFFECTIVE  DATE:  August  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Robert  G.  Drew,  Director,  Bureau  of 
Domestic  Regulation,  Federal  Maritime 
Commission,  1100  L  Street  NW., 
Washington.  DC  20573.  (202)  523-5796. 

SUPPLIMENTARY  INFORMATION:  Section 
3507(f)  of  the  Paperwork  Reduction  Act 
of  1980,  Public  Law  96-^11,  requires  that 
agencies  display  a  current  control 
number  assigned  by  the  Director  of  the 
OMB  for  each  agency  information 
collection.  This  Final  Rule  amends  46 
CFR  parts  552  and  553  to  display  the 
current  control  numbers  of  these 
particular  Commission  information 
collection  requirements. 

Therefore,  pursuant  to  5  U.S.C.  553, 
sections  18(a),  21  and  43  of  the  Shipping 
Act,  1916  (46  U.S.C.  app.  817(a),  820  and 
841a).  and  sections  1, 2,  3(a),  3(b),  4  and 
7  of  the  Intercoastal  Shipping  Act,  1933 
(46  U.S.C.  app.  843. 844. 845, 845a  and 
847),  the  Federal  Maritime  Commission 
amends  parts  552  and  553  of  tide  46  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  552-[AMENDEO] 

1.  The  authority  citation  for  part  552 
continues  to  read: 


Antiiority:  5  U.S.C.  553;  46  U.S.C.  app. 
817(a},  820,  841a,  843.  844, 845.  845a,  and  847. 

2.  Section  552.91  is  rtvised  to  read: 

S552J1.    OMB  control  numbers  assign«d 
pursuant  to  the  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  44  U.S.C.  chapter  35 
and  have  been  assigred  OMB  control 
number  3072-0008. 

PART  553— [AMENDED] 

3.  The  authority  citation  for  part  553 
continues  to  read: 

Authority:  5  U.S.C.  553:  sees.  18(a],  21  and 
43  of  the  Shipping  Act,  1916  (46  U.S.C.  app. 
817(a},  820,  841a);  sees.  1. 2,  3(a).  3(b],  4  and  7 
of  the  Intercoastal  Shipping  Act,  1933  (46 
U.S.C.  app.  843,  844,  845,  845a  and  847). 

4.  Section  553.91  is  revised  to  read: 

S  553.91    OMB  control  mimtMrs  assigned 
pursuant  to  the  Paperworlt  Reduction  Act 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  44  U.S.C.  chapter  35 
and  have  been  assigned  OMB  control 
number  3072-0031. 

By  the  Commission. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  89-19407  Filed  8-17-89;  8:45  am] 

BILLINQ  CODE  (TaiMJI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  88-388;  RM-6374] 

Radio  Broadcasting  Services; 
Glencoe,  AL 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  This  document  allots  FM 
Channel  226A  to  Glencoe,  Alabama,  as 
that  community's  first  local*  broadcast 
service,  in  response  to  a  petition  for  rule 
making  filed  by  Bill  Dunnavant.  See  53 
FR  32633,  August  26, 1988.  Coordinates 
utilized  for  Channel  226A  St  Glencoe  are 
33-56-44  and  85-52-19.  With  this  action, 
the  proceeding  is  terminated. 
DATES:  Effective  September  25, 1989; 
The  window  period  for  filing 
applications  on  Channel  226A  at    . 
Glencoe,  Alabama,  will  open  on 
September  26, 1989,  and  close  on 
October  26, 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTRY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  88-388, 
adopted  July  28, 1989,  and  released 
August  11. 1989.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street.  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractors, 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street.  NW.  Suite 
140.  Washington,  DC.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— [AMENDED] 

I 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  30|. 


S  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  is  amended  under  Alabama, 
by  adding  Glencoe,  Channel  226A. 

Federal  Communications  Commission. 

Kari  A.  Kensinger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau, 

[FR  Doc.  89-19312  Filed  8-17-69;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  ths 
proposed  issuance  of  njies  and 
regulations.  The  pupose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  ttie  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  910 
[FV-89-094-PR] 

Expenaee  and  Assessment  Rate  for 
Lemons  Grown  In  CaNfomia  and 
Arizona 

AGENCY:  Agricultural  Marketing  Service. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  910  for  the  1989-90  fiscal  year 
established  under  the  lemon  marketing 
order.  This  action  is  needed  for  the 
Lemon  Administrative  Committee 
(Committee),  the  agency  responsible  for 
the  local  administration  of  the  order,  to 
incur  operating  expenses  during  the 
1989-90  fiscal  year  and  to  collect  fimds 
during  that  year  to  pay  those  expenses. 
This  would  facilitate  program 
operations.  Funds  to  administer  this 
program  are  derived  fixim  assessments 
on  handlers. 

DATES:  Comments  must  be  received  by 
August  28, 1989. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  F&V,  AMS.  USDA  P.O.  Box 
96456,  Room  2525-S,  Washington,  DC 
20090-^456.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHE;1  INFORMATION  CONTACR 

Beatriz  Rodriguez,  Marketing  Specialist 
Marketing  Order  Administration  Branch, 
F&V.  AMS,  USDA.  PX).  Box  96456, 
Room  2524-S,  Washington,  DC  20090- 
6456;  telephone:  (202>447-^120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 


and  Order  No.  910  [7  CFR  Part  SIOJ.  both 
as  amended,  regulating  the  handling  of 
lemons  grown  in  Califoniia  and  Arizona. 
The  markieting  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-674),  hereinafter, 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tlie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  Califo  lia  and 
Arizona  who  are  subject  to  regulation 
under  the  lemon  marketing  order,  and 
api>roximately  2,500  producers  of 
lemons  in  the  production  area.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2]  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  lemon  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  lemon  marketing  order  requires 
that  the  assessment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
lemons  handled  from  die.  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Committee 
and  submitted  to  the  U.S.  Department  of 
Agriculture  for  approval  The  Committee 
consists  of  handiers,  producers,  and  a 
non-industry  member.  They  an  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods,  services,  and 
personnel  in  their  local  areas  and  are 
thus  in  a  position  to  formulate  an 


appropriate  budget.  The  budget  is 
formulated  and  discussed  in  pnbHc 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  l^  expected 
shipments  of  lemons.  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  die  budget 
and  assessment  rate  apinoval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  July  16, 1869, 
and  unanimously  recommended  1988-80 
marketing  order  expenditures  of 
$775,000  and  an  assessment  rate  of 
$0,045  per  carton  of  lemons.  In 
comparison,  1988-89  marketing  year 
budgeting  expenditures  were  $734,000 
and  the  assessment  rate  was  $0X>45  per 
carton.  Assessment  income  for  1989-00 
is  estimated  to  total  $742,500  based  on 
anticipated  fresh  domestic  shipments  of 
16,500,000  cartons  of  lemons.  Other 
sources  of  income,  including  interest 
expected  to  be  received,  are  estimated 
at  $22,500.  The  remaining  $10,00a  a 
projected  deficit  that  mi^t  be  realized 
during  the  1989-00  fiscal  year,  will  be 
derived  from  the  Committee's  reserve. 
Additional  reserve  funds  may  be  used  to 
meet  any  deficit  in  assessment  income. 

While  this  proposed  action  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  offset  by 
the  benefits  derived  from  the  operation 
of  the  mariieting  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  fotmd  and 
determined  that  a  comment  period  of 
less  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
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which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California,  Lemons, 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
910  be  amended  as  follows: 

PART  910-[  AMENDED] 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  U.S.C.  601-674. 

2.  New  §  910.227  is  added  to  read  as 
follows: 

S  910.227    ExpwMM  and  assessment  rate. 

Expenses  of  $775,000  by  the  Le'mon 
Administrative  Committee  are 
authorized,  and  an  assessment  rate  of 
$0,045  per  carton  of  assessable  lemons 
is  established  for  the  1989-90  fiscal  year 
ending  July  31, 1990.  Unexpended  funds 
from  the  1989-90  fiscal  year  may  be 
carried  over  as  a  reserve. 

Dated:  August  15, 1989. 

WiUiam  I.  Doyle. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-19475  Filed  8-17-89;  8:45  am] 

BILUNQ  COOC  3410-(»4I 


7  CFR  Part  946 
[Docket  No.  FV-8»-084] 

Irish  Potatoes  Grown  In  Washington; 
Proposed  Amendment  to  Exempt 
Handlers  From  Reinspectlon  of  U.S. 
No.  1  Grade  Potatoes 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  F*roposed  rule. 

StiMMARY:  This  proposed  rule  would 
exempt  from  reinspection  requirements 
U.S.  No.  1  grade  or  better  potatoes  that 
are  resorted  or  repacked  within  72  hours 
of  the  original  inspection.  Currently  all 
inspected  potatoes  which  are  repacked 
must  be  reinspected.  Exempting  high 
quality  potatoes  from  reinspection  under 
specified  conditions  would  lessen  the 
regulatory  burden  on  handlers  and  help 
to  reduce  operating  costs. 
DATES:  Comments  must  be  received  by 
September  5, 1989. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  Room 
2525-S,  Washington,  DC  20090-6456. 
Three  copies  of  all  written  material  shall 


be  submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACr 

Robert  F.  Matthews,  Marketing  Order 
Administration  Branch,  Fruit  apd 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456,  telephone  (202)  477- 
2431. 

SUPPI^MENTARY  INPORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  113  and  Marketing  Order  No.  946  (7 
CFR  Part  946).  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  the  State  of  Washington.  The 
marketing  agreement  and  order  are 
authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  9D1-674),  hereinafter 
referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposal  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  luch  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  45  handlers 
of  Washington  State  potatoes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  475  producers  in  the 
production  area.  The  Small  Business 
Administration  (13  CFR  121.2)  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
Washington  State  potatoes  may  be 
classified  as  small  entities. 

On  June  21, 1989,  the  State  of 
Washington  Potato  Committee 
(committee)  met  and  unanimously 
recommended  amending  the  handling 
regulation  to  exempt  previously 


inspected  and  certified  U.S.  No.  1  grade 
or  better  potatoes  from  reinspection 
after  resorting  or  repacking  if  such 
potatoes  are  repacked  in  the  State  of 
Washington  within  72  hours  of  the 
original  inspection. 

The  handling  regulation  effective 
under  MarketingOrder  No.  946  specifies 
the  quality  and  other  requirements  that 
must  be  met  in  order  for  potatoes  to  be 
handled.  For  example,  all  varieties  must 
be  at  least  U.S.  No.  2  grade  or  better. 
Also,  round  types  must  be  at  least  iVs 
inches  in  diameter  except  that  round 
reds  or  yellow  fleshed  potatoes  may  be 
at  least  one  inch  in  diameter.  Sections 
946.60  and  946.336(g)  (53  FR  8144) 
require  potatoes  handled  in  the  State  of 
Washington  to  be  inspected  and 
certified  as  meeting  these  requirements. 
Section  946.60(b)  of  the  marketing  order 
further  requires  that  potatoes  that  are 
regraded,  resorted  or  r^ackaged  be 
reinspected  prior  to  shipment. 

Potatoes  are  customarily  packed  in  a 
number  of  different  containers  of 
varying  size,  type  and  oonstruction.  The 
actual  container  used  is  usually 
determined  by  many  market  factors, 
including  the  preference  of  the  buyer. 
Potatoes  that  are  graded  and  packed  in 
a  specific  container  are  sometimes 
repackaged  in  different  containers  in 
response  to  changes  in  these  market 
requirements. 

The  purpose  of  reinspection  is  to 
ensure  that  the  minimum  quality 
requirements  are  met.  This  action  would 
be  limited  to  U.S.  No.  1  or  better 
potatoes  which  would  assure  a  high 
quality  pack.  Requiring  reinspection  of 
these  potatoes  would  be  unnecessary  to 
accomplish  the  above  stated  purpose 
and  therefore  constitutes  an  undue 
hardship  on  handlers  under  §  946.60(a) 
of  the  order.  The  committee  therefore 
recommended  that  U.S.  No.  1  grade  or 
better  potatoes  that  have  been 
previously  inspected  be  exempt  from  the 
reinspection  requirements  of  §  946.60(b), 
if  repacked  by  a  handling  facility  in  the 
State  of  Washington  within  72  hours  of 
the  original  inspection.  A  maximum  time 
limit  of  72  hours  would  help  to  ensure 
that  the  quality  of  repackaged  potatoes 
would  not  significantly  deteriorate  prior 
to  shipment. 

The  committee  believes  that  a  lot  of 
U.S.  No.  1  grade  or  better  potatoes, 
when  repacked,  would  not  be  of 
significantly  different  quality  when 
resorted  or  repacked  within  72  hours  of 
the  original  inspection.  The  committee 
did  not,  however,  recommend  permitting 
U.S.  No.  2  grade  potatoes  that  are 
resorted  or  repackaged  to  be  shipped 
without  being  reinspected.  If  lots  of  U.S. 
No.  2  grade  potatoes  were  resorted,  the 
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better  quality  potatoes  in  the  lot  could 
be  segregated  and  sold  as  a  higher 
grade,  while  those  lower  quality 
potatoes  sorted  out  of  the  lot  could  fail 
marketing  order  requirement*s  even 
though  officially  covered  by  an  original 
inspection  and  certification.  The 
committee  further  believes  that,  in  order 
to  maintain  control  of  regraded 
potatoes,  this  rule  should  apply  only  to 
potatoes  handled  by  Washington 
shippers. 

The  majority  of  handlers  and  growers 
that  would  be  affected  by  this  proposed 
regulatory  change  are  smaU  entities. 
Permitting  handlers  to  repackage  No.  1 
or  better  grade  potatoes  within  72  hours 
cf  the  original  inspection  without 
requiring  reinspection  would  have  a 
positive  impact  on  them  by  decreasing 
i.nspection  costs.  Moreover,  reducing 
these  costs  to  handlers  would  tend  to 
increase  returns  to  growers. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

It  is  found  that  a  comment  period  of  15 
days  is  appropriate.  The  shipping  season 
has  begun  and  this  regulation,  if 
adopted,  should  apply  to  as  many 
shipments  as  possible  to  be  of  maximum 
benefit  to  producers  and  handlers.  Also, 
this  action  was  proposed  at  a  public 
meeting  in  which  all  affected  parties 
could  participate.  All  written  comments 
rsceived  within  the  designated  comment 
period  will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

list  of  Subjects  in  7  CFR  Fait  946 

Marketing  agreements  and  orders, 
Potatoes,  Washington. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
946  be  amended  as  follows: 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

1.  The  authority  citation  for  7  CFR 
Part  9-16  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

2.  Section  946.336  is  amended  by 
adding  a  new  paragraph  (g)(2]  as 
follows: 

§946.336    Hsndling  regulation. 
*        •        *        •        • 

(g)  *  *  • 

(2)  U.S.  No.  1  grade  or  better  potatoes 
in  the  State  of  Washington  which  are 
resorted  or  repacked  within  72  hours  of 
being  inspected  and  certiHed  are  exempt 
from  reinspection. 
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Dated:  August  15. 198a 

WHliam  J.  Doyle. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-19476  FUed  8-17-89;  8:45  am] 

BIUJNQ  CODE  S410-02-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  88-ASW-561 

Airworthiness  Directives;  Sikorsky 
Aircraft  Model  S-61N  and  S-61NM 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  notice  proposes  to 
further  amend  an  airworthiness 
directive  (AD)  that  presently  requires 
periodic  inspections  for  cracks  in  the 
main  landing  gear  (large  sponson)  truss 
assemblies;  a  one-time  hardness  test  of 
the  butt- welded  lug  of  sponson  truss 
components;  and  replacement  of  the 
components,  as  necessary,  on  Sikorsky 
Model  S-61N  and  S-61NM  series 
helicopters.  The  proposed  amendment  to 
the  AD  is  needed  to  increase  the 
compliance  times  to  alleviate  difficulties 
being  encountered  in  accomplishing  the 
hardness  test  and  initial  fluorescent 
penetrant  inspections,  and  to  extend  the 
intervals  for  repetitive  florescent 
penetrant  inspections.  If  adopted,  the 
extended  compliance  times  would 
eliminate  these  undue  burdens  on 
operators  and  at  the  same  time  provide 
an  equivalent  level  of  safety. 

DATES:  Comments  must  be  received  on 
or  before  October  2, 1989^ 

ADDRESSES:  Comments  on  the  proposal 
may  be  mailed  in  duplicate  to:  Regional 
Rules  Docket.  Office  of  the  Assistant 
Chief  Counsel,  FAA,  Fort  Worth.  Texas 
76193-0007,  or  delivered  in  duplicate  to 
Office  of  the  Assistant  Chief  Coimsel, 
FAA,  4400  Blue  Mound  Road,  Bldg.  3B. 
Room  158,  Fort  Worth.  Texas. 
Comments  must  be  marked:  Docket  No. 
8&-ASW-56.  Comments  may  be 
inspected  at  the  above  location  in  Room 
158  between  the  hours  of  8  a.m.  and  4 
p.m.  weekdays,  except  Federal  holidays. 

The  applicable  service  information 
may  be  obtained  from  Sikorsky  Aircraft, 
600  Main  Street,  Stratford,  Connecticut 
06601-1381,  or  may  be  examined  in  the 
Regional  Rules  Docket. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Noll,  Boston  Aircraft 


certification  Office.  Engine  and  IVopeller 
Directorate.  Aircraft  C«tificatioa 
Service,  FAA.  12  New  &)gland  Park, 
Burlington,  Massachusetts  01803, 
telephone  (817)  273-7111. 

SUPPLEMENTARY  WPOBMATIOW. 

Interested  persoiu  are  invited  to 
participate  in  the  making  of  tlie 
proposed  rule  liy  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  Ail 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may  be 
changed  in  light  of  comments. 

Comments  are  spedficaiiy  invited  on 
the  overall  regulatory,  economic, 
environmental  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Office  of  Assistant  Chief  Counsel 
for  examination  by  interested  persons. 
A  report  summarizing  each  FAA-pubiic 
contact,  concerned  with  the  substance 
of  the  proposed  AD,  will  be  filed  in  the 
Rules  Docket 

Commenters  wishing  the  FAA  to 
acluiowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
No.  88-ASW-56.  The  postcard  will  be 
date/time  stamped  and  returned  to  the 
commenter. 

This  action  proposes  to  amend 
Amendment  3&-6131  (54  FR  6512; 
February  13, 1969),  AD  69-04-01,  as 
amended  by  Amendment  39-6279  (54  FR 
31505;  July  31, 1989),  which  currently 
requires  periodic  inspections  for  cracks 
in  the  main  landing  gear  (large  sponson) 
truss  assembhes;  a  one-time  hardness 
test  of  the  butt-welded  lug  of  sponson 
truss  components  to  determine  if  the 
hardness  is  within  an  approved  range; 
and  replacement  of  the  components,  as 
necessary,  on  Sikorsky  Model  S-61N 
and  S-61NM  series  helicopters.  The  one- 
time hardness  test  is  applicable  to  truss 
tube  assemblies  which  have  butt-weided 
end  fitting  with  a  hig  welded  to  the  end 
fitting. 

Since  issuing  Amendment  39-6131  (54 
IHR  6512;  February  13. 1989),  AD  89-04- 
01,  as  amended  by  amendment  39-6279 
(54  FR  31505;  July  31. 1989),  the  FAA  has 
determined  that  operators  have 
encountered  difficulty  in  achieving 
accurate  hardness  readings.  Some 
operators  have  elected  to  remove  the 
truss  tube  assemblies  to  conduct  a 
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laboratory-type  hardness  test,  and 
others  have  replaced  the  affected  truss 
tube  assemblies  with  serviceable  parts, 
if  available.  As  a  result,  the  hardness 
test  has  taken  more  time  than 
anticipated.  In  response  to  these 
problems  the  FAA  has  determined  that 
the  compliance  time  may  be  extended 
without  adversely  affecting  safety, 
considering  service  experience  to  date. 
Therefore,  the  FAA  proposes  to  further 
amend  paragraph  (a)  to  extend  the 
compliance  time  to  100  hours'  time  in 
service  for  completing  the  hardness  test. 

In  addition,  the  FAA  has  determined 
that  operators  of  a  fleet  of  S-61  series 
helicopters  have  encountered  serious 
operational  difficulties  in  complying 
with  the  initial  fluorescent  penetrant 
inspections.  The  inspection  has  taken 
more  time  than  anticipated  and 
sufficient  serviceable  spares  are  not 
available  to  allow  immediate 
replacement  of  the  parts  affected.  The 
result  is  that  the  inspection  for  the  fleet 
of  S-61  series  helicopters  cannot  be 
conducted  on  a  rotation  basis.  The  FAA 
has  determined  that  a  compliance  time 
in  terms  of  number  of  landings  and 
increased  inspection  intervals  alleviates 
the  operators'  difficulties  while 
achieving  the  same  level  of  safety, 
considering  all  available  service 
experience  to  date.  Therefore,  the  FAA 
proposes  to  amend  paragraph  (b]  to 
require  the  initial  fluorescent 
penetration  inspections  on  the  basis  of 
number  of  landings  and  to  increase  the 
intervals  in  table  1  for  the  repetitive 
inspections. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this  proposal 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
proposed  regulation  is  relieving  in 
nature  and  imposes  no  additional 
burden  on  any  person.  Therefore,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  (3)  does 
not  warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal;  and  (4)  if  promulgated,  will 
not  have- a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  and  Safety. 

The  Proposed  Amendment 

PART  39— AIRWORTHINESS 
DIRECTIVES  J 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
the  Federal  Aviation  Administration 
proposes  to  amend  §  33.13  of  14  CFR 
part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449, 
January  12. 1983);  and  W  CFR  1185. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
amending  Amendment  39-6131  (54  FR 
6512;  February  13, 19B9),  AD  89-04-01. 
as  amended  by  Amendment  39-6279  (54 
FR  31505;  July  31, 1989),  by  revising 
paragraph  (a)  introductory  text;  by 
revising  paragraph  (b)  introductory  text; 
and  by  revising  table  1  by  inserting  2.500 
in  place  of  500  and  4,700  in  place  of  2,500 
as  follows: 


Sikorsky  Airaaft:  AppBes  to  Model  S-61N 
and  S-61NM  helicoplers  certificated  in 
any  category.  (Docket  No.  88-ASW-56) 

•         *         *         *         * 

(a)  Within  the  next  100  hours'  time  in 
service  after  the  effective  date  of  this  AD, 
conduct  a  hardness  test  of  each  welded  lug  of 
sponson  truss  tube  asstmblies,  Part  Numbers 
(P/N)  86125-51212-4  and  61250-51233-042,  aft 
lower  truss  tube  assembly — left  side.  S6125- 
51212-5  and  61250-51233-043,  aft  lower  truss 
tube  assembly— right  side:  86125-51214-3  and 
61250-51235-041,  forward  upper  truss  tube 
assembly— left  and  right  side;  and  86125- 
51214^  and  61250-51235-042.  aft  upper  truss 
tube  assembly — left  and  right  side,  as 
follows: 


(b)  Prior  to  the  accumulation  of  1,000 
landings  after  the  effective  date  of  this  AD. 
and  thereafter  at  intervels  not  to  exceed 
those  landing  intervals  stated  in  table  1, 
inspect  the  sponson  tniBS  tube  assemblies  for 
cracks  in  the  locations  noted  in  the  table  as 
follows: 
•         •         •         *         • 

Issued  in  Fori  Worth,  Texas,  on  August  9, 
1989. 

James  D.  Erickson, 

Acting  Manager,  Rotortraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  89-19427  Filed  8-17-89;  8:45  am) 
MLUNO  CODE  4S10-11-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  12 

Proposed  Customs  Regulation 
Amendment  to  the  Definition  of 
Switchblade  Knives 

agency:  U.S,  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Proposed  rule,  solicitation  of 
comments. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  relating 
to  switchblade  knives.  S^vitchblade 
knives  are  prohibited  entry  into  the 
United  States  by  the  Switchblade  Knife 
Act.  The  document  clarifies  the 
definition  of  switchblade  knives  and 
related  materials  which  are  included 
within  the  prohibitions  of  the  Act.  It 
would  also  amend  the  regulations  by 
including  "Balisong"  and  "ballistic" 
knives  among  the  prohibited  weapons.  It 
is  Customs  position  that  both  the 
legislative  intent  and  current  definitions 
include  Balisong  knives  within  the 
existing  regulatory  prohibition.  This 
position  has  been  expressly  upheld  in 
the  courts;  however.  Customs  has 
decided  to  clarify  the  regulations.  The 
inclusion  of  "ballistic"  loiives  reflects 
direct  Congressional  action.  This  notice 
of  proposed  rulemaking  invites 
comments  from  interested  members  of 
the  public  which  will  be  reviewed  and 
considered  prior  to  the  publication  of  a 
final  rule. 

DATE:  Comments  must  be  received  on  or 
before  October  17, 1989. 
ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  submitted  to  and 
inspected  at  the  Regulations  and 
Disclosure  Law  Branch.  U.S.  Customs 
Service,  Room  2119. 1301  Constitution 
Avenue,  NW,  Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  Orandle,  Value,  Special 
Programs  and  Admissibility  Branch, 
Commercial  Ruling  Division.  (202)  566- 
5765. 

SUPPIXMENTARY  INFORMATION: 
Background 

The  Switchblade  Knife  Act  (15  U.S.C. 
1241-1245)  prohibits  the  introduction, 
manufacture,  transportation  or 
introduction  into  interstate  commerce  of 
any  switchblade  knife.  To  implement  the 
law.  Customs  adopted  regulations  which 
followed  the  legislative  language 
extremely  closely  (19  CPR  12.95-12.103). 
Those  regulations  also  specifically 
referred  to  the  court  decision  of  Precise 
Imports  Corp.  and  Others  v.  Joseph  P. 
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Kelly,  Collector  of  Customs,  and  Others 
(378  F.  2d  1014).  Because  6f  this 
reference,  the  existing  regulations 
appear  to  imply  that  one  of  the  principal 
considerations  in  determining  the 
legality  of  a  knife  is  the  type  of  blade 
style  the  weapon  possesses.  While  style 
is  relevant,  it  is  not  of  overriding 
importance.  ConcealabiUty,  and  the  ease 
with  which  the  knife  can  be  transformed 
from  a  "safe"  or  "closed"  condition  to 
an  "operational"  or  "open"  state  are 
much  more  important.  The  Customs 
position,  which  has  been  supported  by 
court  decisions,  is  that  Congressional 
intent  was  to  address  the  problem  of  the 
importation,  subsequent  sale,  and  use  of 
a  class  of-quick-opening,  easily 
concealed  knives  most  frequently  used 
for  criminal  purposes.  The  deletion  of 
the  reference  to  the  Precise  Imports  case 
does  not  imply  that  customs  does  not 
consider  the  principles  contained  in  that 
case  important,  or  that  they  are  in  any 
way  no  longer  relevant.  Rather,  the 
principles  in  the  Precise  Imports  case 
could  not  be  considered  too  limiting. 

In  addition  to  the  knives  themselves, 
Customs  is  also  concerned  with  blades, 
handles,  and  kits  which  are  entered 
separately  into  the  United  States  where 
they  are  assembled  into  a  finished 
product  which  would  have  been  denied 
entry  had  any  been  attempted.  To 
prevent  such  actions.  Customs  has 
issued  several  decisions  which  include 
these  components  within  the 
prohibitions  of  the  Switchblade  Knife 
Act. 

The  Customs  position  that  Balisong 
knives  are  included  within  the 
prohibitions  of  the  Switchblade  Knife 
Act  was  squarely  addressed  in  a 
decision  of  the  United  States  Court  of 
Appeals  for  the  Sixth  Circuit,  Taylor  v. 
United  States,  848  F.2d  715  (6th  Cir. 
1988).  That  decision  reversed  an  order  of 
the  district  court  which  had  enjoined 
Customs  from  seizures  of  Balisong 
knives.  In  its  decision,  the  Court  of 
Appeals  stated  the  Customs  Service's 
interpretation  of  the  statute  was  rational 
and  should  not  be  set  aside.  In  order  to 
clearly  set  forth  Customs  position,  the 
regulations  issued  to  implement  the  Act 
are  being  amended  to  specifically  refer 
to  Balisong  knives. 

In  1986,  in  response  to  a  newly 
developed  weapon  called  a  "ballistic 
knife".  Congress,  as  part  of  Public  Law 
99-570,  amended  the  Switchblade  Knife 
Act  by  adding  a  new  section  1245 
prohibiting  the  possession,  manufacture, 
sale  or  importation  of  ballistic  knives. 
These  knives  were  defined  in  the 
legislation  as  knives  with  a  detachable 
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balde  that  is  propelled  by  a  spring- 
operated  mechanism.  To  conform  the 
Customs  Regulations  to  the  statute,  the 
proposed  amendment  includes  these 
knives  within  the  identified  prohibited 
items. 

The  proposed  amended  regulation  is 
intended  to  eliminate  the  need  for 
continuing  Utigation  over  the  scope  of 
Customs  Regulations  which  exclude 
knives  which  are  within  the  breadth  of 
the  Switchblade  Knife  Act.  The 
amendment  is  intended  to  include 
within  the  definition  section,  (S  12.95(a]], 
all  types  of  knives  and  knife 
components  which  fall  within  the 
prohibition  of  the  Switchblade  Knife  Act 
either  by  name  or  description. 

The  proposal  also  amends  the 
Regulations  to  provide  that  Customs  will 
use  its  seizure  authority  under  19  U.S.C. 
1595a(c]  to  enforce  the  provisions  of  the 
Switchblade  Knife  Act.  In  addition, 
citations  of  the  Switchblade  Knife  Act 
are  revised  to  reflect  its  amendment. 

It  is  Customs  position  that  the 
proposed  amendments  of  the  Customs 
Regulations  are  being  made  to  clarify 
already  existing  enforcement  standards 
and  regulations,  and  not  to  create  new 
standards  or  prohibitions.  Accordingly, 
Customs  will  continue  to  enforce  the 
existing  regulations,  to  include  all 
judicial  interpretations  thereof,  during 
the  consideration  of  these  proposed 
amendments.  » 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552],  S  1-4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
S  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b]),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  and  Disclosure 
Law  Branch,  Room  2119,  U.S.  Customs 
Service  Headquarters,  1301  Constitution 
Avenue.  NW.,  Washington,  DC. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  if  adopted,  the 
proposed  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  they  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order  12291 

This  document  does  not  meet  the 


criteria  for  a  "major  rule"  as  specified  in 
E.0. 12291.  Accordingly,  no  regulatory 
impact  analysis  has  been  prepared. 

Drafting  Informatioa 

The  principal  author  of  this  document 
was  Peter  T.  Lynch,  Regulations  and 
Disclosure  Law  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspection,  imports. 

Proposed  Amendment 

It  is  proposed  to  amend  Part  12, 
Customs  Regulations  (19  CFR  Part  12). 
as  set  forth  below: 

PART  12-SPEClAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
Part  12  will  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C.  66, 1202. 
(General  Note  8,  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)),  1624, 

2.  The  specific  authority  for  S§  12.95- 
12.103  will  be  revised  to  read  as  follows: 

Sections  12.95-12.103  also  issued  under  15 
U.S.C.  1241-1245: 

3.  Section  12.95  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§12.95    Definitions. 


(a)  Switchblade  knife.  "Switchblade 
knife"  means: 

(1)  Any  knife,  or  components  thereof, 
including,  but  not  limited  to,  knives 
which  are  referred  to  as  Balisong, 
butterfly,  or  gravity  knives,  which  has 
the  following  characteristics  or 
identities: 

(i)  A  blade  which  opens  automatically 
by  hand  pressure  applied  to  button  or 
device  in  the  handle  of  the  knife,  or  any 
knife  with  a  blade  which  opens 
automatically  by  operation  of  inertia, 
gravity,  or  both;  or 

(ii)  Knives  which,  by  insignificant 
preliminary  preparation,  as  described  in 
paragraph  (b)  of  this  section,  can  be 
altered  or  converted  so  as  to  open 
automatically  by  hand  pressure  applied 
to  a  button  or  device  in  the  handle  of  the 
knife  or  by  operation  of  inertia,  gravity, 
or  both;  or 

(iii)  Unassembled  knife  kits  or  knife 
handleb  without  blades  which,  when 
fully  assembled  with  added  blades, 
springs,  or  other  parts,  are  knives  which 
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open  automatically  by  hand  pretaure 
applied  to  a  button  or  device  in  the 
handle  of  the  knife  or  by  operation  of 
inertia,  gravity,  or  both. 

(2)  Knives  with  a  detachable  blade 
that  is  propelled  by  a  spring-operated 
mechanism  and  which  are  referred  to  as 
ballistic  knives,  or  components  there<tf. 


S12J6   [AmandwJ] 

4.  In  i  12.96(b]  remove  the  words  "the 
Act  of  August  12. 19S8  (15  U.S.C.  1241- 
1244)"  and  add,  in  their  place,  the  words 
"15  U.S.C.  1241-1245". 

5.  Section  12.97  is  revised  to  read  as 
follows: 

i  12.97   Importations  contrary  to  law. 

Importations  of  switchblade  knives, 
except  as  permitted  by  15  U.S.C.  1244, 
are  importations  contrary  to  law  and  are 
subject  to  forfeiture  under  19  U.S.C 
1595a(c]. 

6.  Section  12.98  is  amended  by 
revising  the  introductory  text  and 
revising  paragraph  [c]  to  read  as 
follows: 

S1^M    Importations  parmltted  by 
statutory  exceptions. 

The  importation  of  switchblade  knives 
is  permitted  by  15  U.S.C.  1244,  when: 

*        •        *        •        * 

(c)  A  switchblade  knife,  other  than  a 
ballistic  knife,  having  a  blade  not 
exceeding  3  inches  in  length  is  in  the 
possession  of  and  is  being  transported 
on  the  person  of  an  individual  who  has 
only  one  arm. 

S  12.100    [Amsncted] 

7.  In  5  12.100(b)  remove  the  words 
"5  4  of  the  Act  of  August  12, 1958". 

S  12.101    [Amended] 

8.  In  9  12.101(a)  remove  the  words 
"section  545,  title  18,  United  States 
Code"  and  add,  in  their  place,  the  words 
"19  U.S.C.  1595a(c)". 

S  12-103   [Amended] 

9.  In  1 12.103  remove  the  words  "the 
Act  of  August  12, 1958  (15  U.S.C.  1241- 
1244)"  and  add,  in  their  place,  the  words 
"15  U.S.C.  1241-1245". 

MichMl  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  August  14, 1989. 
Jofan  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  89-19492  Filed  fr-17-a9;  8:45  am] 
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Topical  Antimicrobial  Drug  Products 
for  Over-tho-Countsr  Human  Use; 
Proposed  Amendment  of  Final 
Monograph  for  OTC  First  Aid 
Antibiotic  Drug  Products 

agency:  Food  and  Drug  Administration. 
action:  Proposed  nils, 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issmng  a  notice 
of  proposed  rulemakiiig  that  would 
amend  the  final  monograph  for  over-the- 
counter  (OTC)  first  aid  antibiotic  drug 
products  in  21  CFR  Part  333  that 
estabUshes  conditions  under  which 
these  drug  products  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  The  amandment  would 
allow  bacitracin-polymyxin  B  sulfate 
topical  aerosol  to  include  a  siiitable 
local  anesthetic  as  an  active  ingredient. 
FDA  is  concurrently  amending  the 
antibiotic  regulations  in  21  CFR  part  448 
to  be  consistent  with  the  monograph  for 
OTC  first  aid  antibiotic  drug  products. 
This  proposa^is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

dates:  Written  comments  by  October 
17, 1989.  Requests  for  an  informal 
conference  on  proposed  change  in 
S  448.510f(a)(l)  by  S^tember  18, 1989. 
ADOflESSES:  Written  comments  or 
requests  for  conference  on  proposed 
change  in  S  448.510f[8)(l)  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Dhrug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  RockviUe,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

William  E.  Gilbertson.  Center  for  Drug 
Evaluation  and  Research  (HFD-210), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  RockviUe,  MD  20857.  301- 
295-8000. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  11, 1987 
(52  FR  47312),  FDA  iasued  a  final 
monograph  for  OTC  first  aid  antibiotic 
drug  products  (21  CFR  Part  333  Subpart 
B).  The  monograph  providers  for 
combinations  of  bacitracin-polymyxin  B 
sulfate  topical  aerosol  (§  333.120(a)(3)) 
and  bacitracin  or  bacitracin-neomycin 
sulfate-polymyxin  B  sulfate  ointment 
and  any  single  generally  recognized  as 
safe  and  effective  amine  or  "caine"-type 
local  anesthetic  active  ingredient 
(9  333.120(b)(1)  and  (2]). 


On  January  27, 1989,  FDA  received  a 
citizen  petition  (Docket  No.  76N-0482/ 
CP0002)  requesting  the  amendment  of  21 
CFR  Part  333  and  21  CFR  448.510f  to 
include  a  suitable  local  aaesthetic  in  the 
combination  badtracin-polymyxin  B 
sulfate  t(^cal  aerosol  Specifically,  the 
petition  requested  that  the  following 
paragraph  be  added  to  9  S33.120(b): 

(3)  Bacitracin-polymyxin  B  sulfate 
topical  aerosol  containing,  in  each  gram, 
500  units  of  bacitracin  and  5,000  units  of 
polymyxin  B  and  any  single  generally 
recognized  as  safe  and  effective  amine 
or  "caine"-type  local  anesthetic  active 
ingredient  in  a  suitable  vehicle, 
packaged  in  a  pressurized  container 
with  inert  gases:  Provided,  that  it  meets 
the  tests  and  methods  of  assay  in 
9  448.510f(b]. 

The  petition  also  requested  that  the 
following  sentence  be  added  to 
9  448.510f(a)(l):  "It  may  oontain  a 
suitable  local  anesthetic." 

After  reviewing  the  citizen  petition, 
the  agency  concludes  that  there  is 
sufficient  evidence  to  generally 
recognize  the  requested  combination  as 
safe  and  elective  and  not  misbranded 
for  OTC  first  aid  antibiotic-anesthetic 
use.  The  citizen  petition  pointed  out  that 
FDA  in  its  final  monograph  for  OTC 
first  aid  antibiotic  drug  products, 
accepted  the  appropriateness  of  the 
combination  of  OTC  topical  products 
containing  antibiotics  and  a  local 
analgesic,  and  expressly  permitted  the 
combination  of  certain  antibiotic  active 
ingredients  with  any  single  generally 
recognized  as  safe  and  effective  amine 
or  "caine"-type  local  anesthetic  active 
ingredient  (52  FR  47312  at  47323).  This 
acceptance  was  based,  in  part  on  the 
facts  that  combination  topical  antibiotic 
products  containing  a  local  anesthetic 
have  a  marketing  history  that  predates 
the  OTC  drug  review  and  the  antibiotic 
regulations  in  99  448.510b  and  448.510e 
(21  CFR  448.510a  and  448.S10e)  allow 
certain  antibiotic-anesthetic 
combinations. 

In  the  advance  notice  of  proposed 
rulemaking  for  OTC  external  analgesic 
drug  products  (December  4, 1979;  44  FR 
69768),  the  Advisory  Review  Panel  on 
OTC  Topical  Analgesic,  Antirheumatic, 
Otic,  Bum,  and  Sunburn  Prevention  and 
Treatment  Drug  Products  recommended 
as  Category  I  combinations  containing 
certain  external  analgesic  active 
ingredients  and  Category  I  antimicrobial 
active  ingredients  provided  the  product 
was  labekd  for  the  concaurent 
symptoms  involved  (44  FR  69865).  In  the 
tentative  final  monograph  for  OTC 
external  analgesic  drug  products,  the 
agency  proposed  such  combinations  as 
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Category  I  (February  8, 1983;  48  FR  5852 
at  5868).  That  rulemaking  has  not  been 
finalized  to  date.  However,  in  the  final 
monograph  for  OTC  first  aid  antibiotic 
drug  products,  the  agency  stated  that  the 
combination  of  a  first  aid  antibiotic  and 
an  external  analgesic,  anesthetic,  or 
antipruritic  is  similar  in  action  and 
intended  use  to  the  combination  of  a 
topical  antimicrobial  and  an  external 
analgesic,  anesthetic,  and  antipruritic 
(52  FR  47312  at  47319). 

In  addition,  the  agency  stated  that 
combinations  of  first  aid  antibiotic  and 
local  anesthetic  ingredients  provide 
rational  concurrent  therapy  for  a 
significant  proportion  of  Uie  target 
population  and  that  the  combination  is 
suitable  for  OTC  use  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  as  required  under 
9  330.10(a)(4)(iv)  (52  FR  47319). 

In  the  final  monograph  for  OTC  first 
aid  antibiotic  drug  products,  the  agency 
included  only  those  topical  antibiotic- 
anesthetic  combinations  that  included 
Category  I  ingredients  from  both  the 
external  analgesic  and  first  aid 
antibiotic  rulemakings  and  that  are  the 
subject  of  a  current  CFR  antibiotic 
monograph  (52  FR  47319).  Bacitracin- 
polymyxin  B  sulfate  topical  aerosol  in 
combination  with  a  local  anesthetic  was 
not  the  subject  of  an  existing  antibiotic 
regulation  and,  consequently,  such  a 
combination  was  not  included  in  the 
final  monograph. 

Therefore,  the  agency  is  proposing  to 
amend  the  existing  antibiotic  regulation 
in  9  448.510(a)(1)  to  provide  for  such  a 
combination  and  to  include  this 
combination  in  9  333.120(b)  of  the  final 
monograph  for  OTC  first  aid  antibiotic 
drug  products.  The  product  would  be 
labeled  in  accordance  with  9  333.160  (21 
CFR  333.160). 

The  agency  advises  that  any  final  rule 
resulting  from  this  proposed  rule  will  be 
effective  12  months  after  its  date  of 
publication  in  the  Federal  Register.  On 
or  after  that  date,  any  OTC  drug  product 
that  is  not  in  compliance  may  not  be 
initially  introduced  or  initially  delivered 
for  introduction  into  interstate 
commerce  unless  it  is  the  subject  of  an 
approved  application.  Further,  any  OTC 
drug  product  subject  to  the  rule  that  is 
repackaged  or  relabeled  after  the 
effective  date  of  the  rule  must  be  in 
compliance  with  the  rule  regardless  of 
the  date  the  product  was  initially 
introduced  into  interstate  commerce. 
Manufacturers  are  encouraged  to 
comply  voluntarily  with  the  rule  at  the 
earliest  possible  date. 

The  agency  has  examined  the 
economic  consequences  of  this  proposed 
rulemaking  in  conjunction  with  other 
rules  resulting  from  the  OTC  drug 


review.  In  a  notice  published  in  the 
Federal  Register  of  February  8, 1983  (48 
FR  5806),  the  agency  announced  the 
availability  of  an  assessment  of  these 
economic  impacts.  The  assessment 
determined  that  the  combined  impacts 
of  all  the  rules  resulting  fi*om  the  OTC 
drug  review  do  not  constitute  a  major 
rule  according  to  the  criteria  established 
by  Executive  Order  12291.  The  agency 
therefore  concludes  that  no  one  of  these 
rules,  including  this  proposed  rule  for 
OTC  first  aid  antibiotic  drug  products,  is 
a  major  rule. 

The  economic  assessment  also 
concluded  that  the  overall  OTC  drug 
review  was  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  That  assessment 
included  a  discretionary  regulatory 
flexibility  analysis  in  the  event  that  an 
individual  rule  might  impose  an  unusual 
or  disproportionate  impact  on  small 
entities.  However,  this  particular 
rulemaking  for  OTC  first  aid  antibiotic 
drug  products  is  not  expected  to  pose 
such  an  effect  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
proposed  rule,  if  implemented,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  agency  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  OTC  first  aid  antibiotic 
drug  products.  Comments  regarding  the 
impact  of  this  rulemaking  on  OTC  first 
aid  antibiotic  drug  products  should  be 
accompanied  by  appropriate 
documentation. 

It  has  been  determined  that  under  21 
CFR  25.24(c)(6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
October  17, 1989,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Three  copies  of  all  comments 
are  to  be  submitted  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday. 

Interested  persons  may,  on  or  before 
September  18, 1989,  submit  to  the 
Dockets  Management  Branch  a  request 
for  an  informal  conference  on  the 
proposed  change  in  9  448.510f(a)(l].  The 


participants  in  an  informal  conference,  if 
one  is  held,  will  have  until  October  17, 
1989,  or  30  days  after  the  day  of  the 
conference,  whichever  is  later,  to  submit 
their  comments. 

List  of  Subjects 

21  CFR  Part  333 

First  aid  antibiotic  drug  products. 
Labeling  over-the-counter  drugs. 

21  CFR  Part  448 

Antibiotics. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Administrative  Procedure  Act,  it  is 
proposed  that  Subchapter  D  of  Chapter  I 
of  Title  21  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  333— TOPICAL  ANTIMICfK>BIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
Part  333  continues  to  read  as  follows: 

Authority:  Sees.  201(p],  502,  SOS.  701,  52 
Stat.  1041-1042  as  amended.  lOSO-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  948  (21  U.S.C.  321(p).  352. 355. 
371):  5  U.S.C.  553;  21  CFR  5.10  and  5.11. 

2.  A  new  paragraph  (b)(3)  is  added  to 
9  333.120  to  read  as  follows: 

§333.120    PemHtted  comMnatlona  of 
active  ingredients. 
***** 

(b)  *  *  * 

(3)  Bacitracin-polymyxin  B  sulfate 
topical  aerosol  containing,  in  each  gram, 
500  units  of  bacitracin  and  5,000  units  of 
polymyxin  B  and  any  single  generally 
recognized  as  safe  and  ej^ective  amine 
or  "caine"-type  local  anesthetic  active 
ingredient  in  a  suitable  vehicle, 
packaged  in  a  pressurized  container 
with  inert  gases:  Provided,  That  it  meets 
the  tests  and  methods  of  assay  in 
9  448.510f(b)  of  this  chapter. 

PART  448— PEPTIDE  ANTIBIOTIC 
DRUGS 

3.  The  authority  citation  for  21  CFR 
Part  448  continues  to  read  as  follows: 

Authority:  Sec.  507,  59  Stat.  463  as 
amended  (21  U.S.C.  357);  21  CFR  5.10. 

4.  Section  448.510f  is  amended  by 
revising  paragraph  (a)(l]  to  read  as 
follows: 

944S.510f    Bacttradn-polymyxin  B  suHats 
topical  aerosoL 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Bacitracin-polymyxin  B 
sulfate  topical  aerosol  is  bacitracin  and 
polymyxin  B  sulfate  in  a  suitable  and 
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lianilen  vddde,  padcaged  in  a 
preuurized  contaiiier  widi  a  snitable 
and  hamleM  inert  gas.  Eadi  gram 
contains  500  units  erf  badiracin  and 
5,000  units  of  polymyxin  E  It  may 
contain  a  suitable  local  anesthetic.  Its 
bacitracin  content  is  satisfactory  if  it  is 
not  less  than  90  percent  and  not  more 
than  130  percent  of  the  number  of  units 
of  bacitracin  that  it  is  represented  to 
contain.  Its  polymyxin  B  content  is 
satisfactory  if  it  is  not  less  than  90 
percent  and  not  more  than  130  percent 
of^the  number  of  units  of  polymyxin  B 
that  it  is  represented  to  contain.  Its 
moisture  content  is  not  more  than  0.5 
percent.  The  bacitradn  used  conforms 
to  the  standards  prescribed  by 
S  448.10(aKl).  The  polymyxin  B  sulfate 
used  conforms  to  the  standards 
prescribed  by  f  44e.30(a)(l). 
•        •        •        •        • 

Dated:  June  14. 1969. 
jsinat  S.  Bmson, 

Acting  Commissioner  of  Food  and  Dniga. 
[FR  Doc.  89-19392  Filed  &-17-89;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

OfflM  Of  Surfac*  Mining  Redamatlon 
and  Enforc«ment 

30CFRPwt925 

Missouri  Psrmansnt  Rsgulatory 


AOENCV:  Office  of  Surface  Mining 
Redamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule;  Public  Comment 
Period  and  Opportunity  for  PubUc 
Hearing  on  Proposed  Amendment. 


:  OSMRE  is  announcing  receipt 
of  a  proposed  amendment  to  the 
Missouri  permanent  regulatory  program 
(hereinafter,  the  "Missouri  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
previously  mined  areas,  fish  and 
wildlife,  maps  and  plans,  steep  slope 
mining,  subsidence,  definitions, 
Hnancial  interests  of  State  employees, 
and  individual  civil  penalties.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards. 

This  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendment  to  that  {Hogram 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendment  and 
procedures  that  will  be  followed 


regarding  the  public  hearing,  if  one  is 
requested.  | 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c-d.t.  September 
18, 1989.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be  held 
on  September  12, 1989.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m.,  c.d.t.  on 
September  5, 1989. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  ].  Kovadc  at  the  address  listed 
below. 

Copies  of  the  Missouri  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addressas  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluc^ng  holidays.  Each 
requester  may  receive  one  free  copy  of 
the  proposed  amendment  by  contacting 
OSMRE's  Kansas  City  Field  Office: 
Mr.  William.  ].  Kovacic,  Director, 
Kansas  City  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement.  1103  Oand  Avenue. 
Room  502.  Kansas  Qty,  MO  64106, 
Telephone:  (307)  758-6405. 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street.  P.O.  Box 
176,  Jefferson  City,  MO  65102, 
Telephone:  (314)  951-4041. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  J.  Kovacia  Director,  Kansas 
City  Field  Office,  (307>  758-6405. 
SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Missouri  Program 

On  November  21, 1960,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Missouri  program.  General 
background  information  on* the  Missouri 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
Missouri  program  can  be  found  in  the 
November  21. 1980.  Federal  Repster  (45 
FR  77017).  Subsequent  actions 
concerning  Missouri's  program  and 
program  amendments  can  be  found  at  30 
CFR  925.12.  925.15.  and  925.16. 

n.  Proposed  Amendment 

By  letter  dated  August  3, 1989. 
(Administrative  Record  No.  MO-454). 
Missouri  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  Missouri  submitted  the 
proposed  amendment  in  response  to  a 
November  3, 1988,  letter  from  OSMRE  in 
accordance  with  30  CFR  732  requiring 
certain  provisions  of  the  State  program 
to  be  updated  for  coniistency  with  the 
Federal  regulations  through  June  15. 
1988. 


The  regulations  diat  Missouri 
proposes  to  amend  are:  lO'CSR  40-4.060 
(1)  and  (2),  Previously  Mined  Areas;  10 
CSR  40-6.040(11](E),  Fish  and  Wildlife 
Resource  Information;  10  CSR  40- 
6i)50(5)(C),  Operations  Maps  and  Plans; 
10  CSR  40-6.060  (2](B)  and  (2}(C),  Steep 
Slope  Mining;  10  CSR  4O-a070  (7)(A)3, 
Review  of  Permit  ApplicaSons;  10  CSR 
40-6.070(8)(M),  Criteria  for  Permit 
Approval  or  Denial;  10  CSR  40-6.120(11), 
Subsidence  Control  Plan;  10  CSR  40- 
8.010(1)(A)  5, 18,  and  71,  Definitions;  10 
CSR  40-8.045  (1),  (2),  (3).  (4),  (5).  and  (6), 
Individual  Civil  Penalty  Assessment  to 
the  Directors,  O^icers,  or  Agents  of  a 
Corporation;  and  10  CSR  40-8.060(8) (B), 
Resolving  Prohibited  Interest. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSMRE  Is  now 
seeking  comment  on  whether  the 
proposed  amendment  satisfies  the 
-applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Missouri  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Kansas  City  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record.       , 

Public  Hearing  I 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the  person 
listed  under  "FOR  further  information 
CONTACT'  by  4:00  p.m.,  c.d.t.  September 
5, 1989.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statetient  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  wifl  allow 
OSMRE  officials  to  prepare  adequate 
responses  and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  pprsons 
scheduled  to  testify  have  been  beard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  idieduled  to 
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testify  and  persons  present  ia  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunify  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  hdd.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 

INFORMATION  CONTACT."  All  SUch 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  pari  of  the 
administrative  record. 

List  of  Subjects  in  SO  CFR  Part  azs 

Coal  mining.  Inteigovemmental 
relations,  Surface  mining,  Underground 
mining. 

Dated  At«ust  9, 1989. 
Raymond  L  Lowiia, 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc  88-19454  Filed  »-17-89;  8:45  am] 

BOllNQ  COOC  4310-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  228 

[FRL-3631-21 

Ocean  Dumping;  Proposed 
Designation  of  Site 

aqency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  role. 

summary:  EPA  today  proposes  to 
designate  an  existing  dredged  material 
disposal  site  located  in  the  Gulf  of 
Mexico  near  the  Barataria  Bay 
Waterway  (BBWW)  for  the  continued 
disposal  of  dredged  material  r«noved 
from  the  BBWW.  This  action  is 
necessary  to  provide  an  acceptable 
ocecm  dumping  site  for  die  current  and 
future  disposal  of  this  materiaL  This 
proposal  site  designation  is  for  an 
indefinite  period  of  time,  but  the  site  is 
subject  to  monitoring  to  insure  that 
unaccepable  adverse  environmental 
impacts  do  not  occur. 

DATES:  Comments  must  be  recdved  on 
or  before  October  2, 1989. 

AODRttSES:  Send  comments  to:  Nonn 
Thomas,  Chiet  Federal  Activities 
Branch  [SE-F],  U.S.  EPA  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 


Information  supporting  this  proposed 
designation  is  available  for  pidilic 
inspection  at  the  foUowiag  locations: 
EPA  Region  6. 1445  Ross  Avenue.  Vk 

Floor.  Dallas.  Texas  75202. 
Corps  of  Engineers,  New  (Cleans 

District  Foot  of  Prytania  Street  Room 

296,  New  Orleans,  Louisiana  70160. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norm  Thomas  214/6S5-22ea 

SUPPLEMBITARV  mFOraUTION: 

ABackgroimd 

Section  102(c)  of  the  Marine 
Protection,  Research  and  Sanctuaries 
Act  of  1972,  as  amended.  33  U3.C.  1401 
et  seq.  ("the  Act"),  gives  die 
Administrator  of  EPA  the  authority  to 
designate  sites  where  ocean  dumping 
may  be  permitted.  On  December  23, 
1986,  die  Administrator  ddegated  the 
authorify  to  designate  ocean  dumping 
sites  to  the  Regional  Administrator  of 
the  Region  in  which  the  site  is  located. 
This  proposed  site  designation  is  being 
made  pursuant  to  that  authorify. 

The  EPA  Ocean  Dumping  Ri^julations 
(40  CFR  chapter  L  subdiapter  H.  {  28&4) 
state  that  ocean  dumping  sites  will  be 
designated  by  publication  in  part  228.  A 
list  of  "Approved  Interim  and  Final 
Ocean  Dumping  Sites"  was  published  on 
January  11, 1977  (42  FR  2461  et  seg.). 
That  list  established  die  BBWW  site  for 
the  disposal  of  material  dredged  from 
the  BBWW.  In  January  198a  die  interim 
status  of  the  BBWW  site  was  extended 
indefinitely.  Interested  persons  may 
participate  in  this  proposed  rulenuidng 
by  submitting  writtoi  comments  within 
45  days  of  the  date  of  this  publication  to 
the  EPA  Region  6  address  given  above. 

B.  EIS  Develf^Hnent 

Section  102(2)(c)  of  die  National 
Environmental  Policy  Act  of  1968, 42 
U.S.C.  4321  et  seg..  ("NEPA")  requires 
that  Federal  agendes  prepare 
Environmental  Imped  Statements  (EISs) 
on  proposals  for  major  Federal  actions 
significantly  affecting  the  qualify  of  the 
human  environment  While  NEPA  does 
not  apply  to  EPA  activities  of  this  type, 
EPA  has  voluntarily  committed  to 
prepare  EISs  in  connection  with  ocean 
dumping  site  designations  such  as  this 
(39  FR  16186,  May  7, 1974). 

EPA  and  the  New  Orleans  District 
Corps  of  Engineers  (COE)  have  joindy 
prepared  a  Final  Environmental  Impact 
Statement  entited  "Environmental 
Impact  Statement  (EIS)  for  the  Barataria 
Bay  Waterway,  Louisiana  Ocean 
Dredged  Material  Disposal  Site 
Designation."  On  August  11. 1980.  a 
notice  of  availabilify  of  the  Final  EIS  for 
public  review  and  comment  was 
published  in  the  Federal  Re^etar.  The 


public  ooomient  period  OB  this  Final  BS 
doses  OB  S^eBbarll.l88B.  liBited 
copies  of  the  Final  EIS  are  available 
from  the  EPA  addieaa  fjvco  above. 
Comments  received  on  dw  March  1980 
Draft  EIS  were  addreaaed  ia  die  Final 
EIS.  Five  comment  letters  wen  racdvcd. 
The  major  issue  raised  coocemed  the 
beneficial  uses  of  dredged  material  for 
marsh  creatioa  purposes  instead  of 
ocean  disposal  of  the  aiateciaL  Becanse 
site  disignation  does  not  prednde  the 
use  of  other  disposal  options.  EPA  has 
elected  to  proceed  with  site  designation. 

The  propoaed  action  discasaed  In  the 
EIS  is  designation  for  continidng  use  of 
an  ocean  disposal  site  for  dredged 
material.  The  purpose  of  the  designation 
is  to  provide  an  enviromnentaUy 
acceptable  location  for  ocean  disposal 
The  appropriateness  of  ooean  diqwaal 
is  determined  on  e  case-by-case  basis. 
Prior  to  each  use  the  Cotps  will  comply 
with  40  CFR  227  by  providing  EPA  a 
letter  containing  all  the  necessary 
information. 

The  EIS  discusses  the  need  for  the 
action  and  examines  oceans  disposal 
sites  and  alternatives  to  the  proposed 
action.  Land  based  disposal  alternatives 
were  examined  in  a  previously 
published  EIS  and  the  analysis  was 
updated  in  the  Final  EIS  based  on 
information  firom  the  COE.  The  nearest 
land  disposal  area  occurs  about  3.5 
miles  north  of  the  disposal  site. 
However,  this  area  is  already  used  for 
disposal  of  material  dredged  bom  the 
bay  portion  of  the  BBWW.  Using  this  or 
other  sites  would  increase  costs 
considerably  and  reduce  their  life 
expectanEy,  necessitating  acquisition  of 
new  areas.  Accordingly,  this  alternative 
was  not  considered  feasible.  Marsh 
creation  and  beach  nourishment  with 
BBWW  material  were  also  evaluated. 
Because  of  increased  transportation 
costs,  these' alternatives  were  also 
determined  not  practicable. 

Four  ocean  diqrasal  altemativee— two 
shallow  water  areas  (indnding  the 
proposed  site),  a  mid-sbetf  area  and  a 
deepwater  area — ^were  evaluated.  Use  of 
the  mid-shelf  and  deepwater  sites  would 
involve:  (1)  Increaaed  transportatioa 
costs  without  any  corresponding 
environmental  benefita;  (^  the  removal 
of  sediments  from  the  neianfaore 
environment  making  them  unavailable 
for  movement  and  depositioD  by 
long^dhore  currents:  and  (3)  increaaed 
safefy  hazards  resulting  from 
transporting  dredged  laaterial  greater 
distances  through  areas  of  active  od  and 
gas  development  Because  (rf  these 
reasons,  thie  mid-shelf  area  and  the 
deepwater  area  were  eliminated  from 
further  consideration.  An  alternate 
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shallow-water  site  located  further  east 
or  immediately  west  of  the  existing  site 
was  also  evaluated.  However,  no 
environmental  beneHts  would  be  gained 
by  its  selection. 

In  accordance*  with  the  requirements 
of  the  Endangered  Species  Act,  EPA  and 
the  COE  have  completed  a  biological 
assessment.  The  COE  has  coordinated  a 
no  adverse  effect  determination  with  the 
National  Marine  Fisheries  Service 
(NMFS)  and  NMFS  has  concurred  with 
this  determination.  The  State  of 
Louisiana  has  indicated  that  EPA's 
proposed  action  is  not  consistent  with 
the  Louisiana  Costal  Zone  Management 
Program.  However,  EPA  has  determined 
that  designation  of  the  BBWW  site  is 
consistent,  to  the  maximum  extent 
practicable,  with  the  Coastal  Zone 
Management  Act. 

C  Site  Designation 

The  BBWTW  ocean  disposal  site  is 
located  off  the  Barataria  Basin  of 
southeast  Louisiana.  The  northern  end 
of  the  site  is  about  1.25  miles  southeast 
of  Grand  Terre  Island  and  about  2.0 
miles  east  of  Grand  Isle  in  Jefferson 
Parish.  The  site  extends  approximately 
three  miles  offshore.  Water  depths  at 
the  site  range  from  8  to  20  feet.  The 
coordinates  of  the  rectangular  shaped 
site  are  as  follows:  29*16'10'  N,  89*5e'20' 
W;  29*14'19"  N,  89*53'16'  W;  29*14'00'  N, 
89*53'38'  W;  29'16'29'  N,  89*55'59"  W. 

D.  Regulatory  Requirements 

Five  general  criteria  are  used  in  the 
selection  and  approval  of  ocean 
disposal  sites  for  coninuing  use.  Sites 
are  selected  so  as  to  minimize 
interference  with  other  marine  activities, 
to  keep  any  temporary  perturbations 
from  the  dumping  from  causing  impacts 
outside  the  disposal  site,  and  to  permit 
effective  monitoring  to  detect  any 
adverse  impacts  at  an  early  stage. 
Where  feasible,  locations  off  the 
Continental  Shelf  are  chosen.  If  at  any 
time  disposal  operations  at  a  site  cause 
unacceptable  adverse  impacts,  further 
use  of  the  site  may  be  terminated  or 
limitations  placed  on  the  use  of  the  site 
to  reduce  the  impacts  to  acceptable 
levels.  The  general  criteria  are  given  in 
I  228.5  of  the  EPA  Ocean  Dumping 
Regulations;  §  22&e  lists  eleven  specific 
factors  used  in  evaluating  a  proposal 
disposal  site  to  assure  that  the  general 
criteria  are  met. 

EPA  has  determined,  based  on 
information  presented  in  the  Final  EIS, 
that  the  existing  site  is  acceptable  under 
the  five  general  criteria.  TTje  Continental 
Shelf  location  is  not  feasible  and  no 
environmental  benefit  would  be 


obtained  by  selecting  such  a  site. 
Historical  use  of  tile  existing  site  has  not 
resulted  in  substantial  adverse  effects  to 
living  resources  of  the  ocean  or  to  other 
uses  of  the  marine' environment.  The 
characteristics  of  the  proposed  site  are 
reviewed  below  in  terms  of  the  eleven 
specific  factors. 

1.  Geographical  position,  depth  of 
water,  bottom  topography  and  distance 
from  coast.  (40  CFR  228.6(a)(1)) 

Geographical  position,  average  water 
depth,  and  distanoe  from  the  coast  for 
the  disposal  site  are  given  above. 
Bottom  topography  gently  slopes  to  the 
southeast  (2.0  feet  per  mile). 

2.  Location  in  relation  to  breeding, 
spawning,  nursery,  feeding,  or  passage 
areas  of  living  resources  in  adult  or 
juvenile  phases.  (4D  CFR  228.6(a)(2))  . 

The  northern  Gulf  of  Mexico  is  a 
breeding,  spawning,  nursery  and  feeding 
area  for  shrimp,  menhaden  and 
bottomRsh.  Migration  of  Hsh  and 
shellHsh  throu^  tbe  area  is  heaviest 
during  spring  and  fall.  The  BBWW 
ocean  disposal  site  represents  a  small 
area  of  the  total  range  of  the  fisheries 
resource.  Impacts  to  endangered  or 
threatened  turtles  and  whales  that  might 
utilize  the  area  for  the  listed  activities 
are  negligible.  Grand  Terre  Island 
harbors  a  bird  nesting  colony  consisting 
of  black  skimmers.  This  colony  is 
located  about  2.5  miles  from  the 
disposal  site. 

3.  Location  in  relation  to  beaches  and 
other  amenity  areas.  (40  CFR  228.8(a)(3)) 

The  existing  ocean  disposal  site  is 
about  1  mile  from  the  nearest  beach  on 
Grand  Terre  Island.  The  Grand  Terre 
beach  is  sparsely  esed  because  it  is 
small  and  accessible  only  by  boat. 
There  is  a  beach  on  the  eastern  end  of 
Grand  Isle  in  Grand  Isle  State  Park, 
about  1.5  miles  to  the  east,  that  attracts 
visitors.  The  turbidity  plume  resulting 
from  disposal  woidd  be  diluted  to 
ambient  levels  well  before  reaching 
either  of  these  beaches. 

4.  Types  and  quantities  of  wastes 
proposed  to  be  di^osed  of  and 
proposed  methods  of  release,  including 
methods  of  packing  the  wastes,  if  any. 
(40  CFR  228.6(a)(4)) 

The  material  to  be  disposed  of  is  from 
the  adjacent  area  of  the  BBWW  and 
consists  of  a  mixture  of  sand,  silt  and 
clay  obtained  by  hydraulic  dredge. 
Sediment  grain  siae  generally  decreases 
in  the  offshore  direction,  with  sands 
being  predominant  in  the  disposal  site. 
Approximately  500,000  cubic  yards  of 
material  are  disposed  of  in  the  site 
during  each  use.  The  material  is 
removed  with  a  hydraulic  dredge  and 
released  in  the  disposal  site.  The 
material  is  not  packaged  in  anyway.  The 


Corps  of  Engineers  would  likely  be  the 
only  user  of  the  site. 

5.  Feasibility  of  surveillance  and 
monitoring.  (40  CFR  228.6(a)(5)) 

Surveillance  is  possible  by  shore- 
based  radar,  aircraft,  Or  day-use  boats. 
No  surveillance  is  currently  performed 
by  the  U.S.  Coast  Guard.  Monitoring 
would  be  facilitated  by  the  fact  that  the 
disposal  site  is  nearshiore,  in  shallow 
waters,  and  has  baseline  data  available. 
The  primary  purpose  of  monitoring  is  to 
determine  whether  disposal  at  the  site  is 
significantly  affecting  areas  outside  the 
disposal  area  and  to  detect  any 
unacceptable  adverse  effects  occurring 
in  or  around  the  site.  Based  on  historic 
data,  an  intense  monitoring  program  is 
not  warranted.  However,  in  order  to 
provide  adequate  warning  of 
environmental  harm,  EPA  will  develop  a 
monitoring  plan  in  coordination  with  the 
COE.  The  plan  would  concentrate  on 
periodic  depth  soundings  and  sediment 
and  water  quality  testing. 

6.  Dispersal,  horizoatal  transport  and 
vertical  mixing  characteristics  of  the 
area,  including  prevailing  current 
direction  and  velocity,  if  any.  (40  CFR 
228.6(a)(6)) 

Mixing  processes,  current 
characteristics,  and  sediment  transport 
in  the  nearshore  region  off  Barataria 
Pass  are  influenced  by  tidal  currents, 
winds,  and  storms.  Chemical  and 
physical  parameters  generally  indicate  a 
fairly  homogenous  water  column  in  the 
area.  Density  stratiflcation  can  occur 
seasonally  to  a  minor  extent  with 
fresher  water  from  the  Mississippi  River 
on  the  surface.  In  the  summer,  bottom 
waters  on  the  Louisiana  shelf  are 
occasionally  oxygen  depleted,  which 
can  cause  mortahty  of  benthic 
organisms.  During  a  site  study  in 
December  1980,  wateDs  were 
supersatxirated  with  oxygen  at  all 
depths.  During  June  1981,  waters  were 
partially  saturated  or  supersaturated 
with  oxygen  down  to  about  sixteen  feet. 
Velocities  of  3  to  4  knots  may  occur 
during  storm  events.  It  appears  that  the 
predominant  current  is  to  the  west,  but 
easterly  currents  occur  with  storm 
events.  Data  on  the  specifics  of  currents 
in  the  area  are  sparse. 

7.  Existence  and  effects  of  current  and 
previous  discharges  and  dumping  in  the 
area  (including  cumulative  effects).  (40 
CFR  228.6(a)(7)) 

Dredged  materials  from  the 
construction  and  maintenance  of  the 
BBWW  have  been  disposed  of  at  the 
site  since  1960,  and  no  significant 
adverse  impacts  have  resulted.  Previous 
disposals  have  caused  minor  effects, 
such  as  temporary  increases  in 
suspended  sediment  ooncentrations, 
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temporary  turbidity,  sediment 
mounding,  smoth^ing  of  some  benthic 
organisms,  release  of  nutrients,  possible 
minor  releases  of  trace  metals,  and  a 
temporary  change  in  sediment  grain 
size.  Since  the  effects  of  disposal  are 
temporary,  there  are  no  cumulative 
effects. 

8.  Interference  with  shipping,  fishing, 
recreation,  mineral  extraction, 
desalination,  fish  and  shellfish  culture, 
areas  of  specific  scientific  importance 
and  other  legitimate  uses  of  the  ocean. 
(40  CFR  228.6(a)(8)) 

In  the  vicinity  of  the  disposal  site  the 
majority  of  shipping  traffic  is  confined  to 
the  BBWW.  Dr^lging  facilitates 
shipping;  periodic  use  of  the  disposal 
site  has  some  potential  for  interfering 
with  ship  movement  in  the  BBWW 
during  disposal  operations. 

Nearshore  areas  contain  a  productive 
"high-use"  fishing  ground  fat  a  number 
of  commercial  and  recreational  species. 
The  BBWW  site  represents  a  very  small 
portion  of  the  total  nearshore  fishing 
grounds  in  the  Deltaic  Plain.  Adverse 
impacts  from  disposal  would  be 
temporary  and  minor.  Interferences  with 
fishing  may  occur  if  any  shoals  are 
created  by  dredged  material  disposal 
since  this  could  cause  groundings  of 
shrimp  boats  within  disposal  site 
boundaries.  If  the  material  is  spread 
evenly,  it  will  raise  bottom  elevations 
within  the  site  by  a4  feet,  which  should 
not  result  in  vessel  groundings. 

The  nearest  oyster  leases  are  on  the 
north  side  of  Grand  Terre  Island  about 
2.0  miles  to  the  northwest  of  the  site. 
Designation  of  the  disposal  site  would 
not  impact  these  or  any  other  lease 
areas.  Desalination  areas  do  not  occur 
in  the  vicinity  of  the  disposal  site.  The 
site  is  located  near  the  Grand  Isle  State 
Park  recreation  area.  Th^e  has  been  no 
apparent  impact  to  the  park  bom  use  of 
the  disposal  site  and  no  impact  is 
expected  to  occur  in  the  future. 

Petroleum  and  mineral-extracting 
activities  occur  offshore  within  8.0  miles 
of  the  site  and  are  not  impacted  by  use 
of  the  site.  Also  there  are  pipelines  that 
occur  throughout  the  area  that  have  not 
been  impacted  by  the  deposition  of 
dredged  material.  There  is  a  major  oil 
and  gas  collection  facility  that  occurs  on 
the  eastern  end  of  Grand  Isle;  it  has  not 
been  impacted  by  the  use  of  the  di^osal 
site.  Intermittent  dumping  does  not 
interfere  with  the  exploration  or 
production  phases  of  resource 
development,  or  with  other  legitimate 
uses  of  the  ocean. 

9.  The  existing  water  quality  and 
ecology  of  the  site  as  determined  by 
available  data  or  by  trend  assessment 
or  baseline  surveys.  [40  CFR  228.e(a)(9]) 


Water  column  concentrations  off  trace 
metals  were  below  EPA's  water  quality 
criteria  during  tiie  1960-1961  study. 
Chlorinated  hjrdrocarbon  concentrations 
(CHC)  in  and  near  the  BBWE  disposal 
site  were  below  detection  limits,  except 
for  dieldrin  and  DDE.  These  chemicals 
were  found  at  slightly  higher  levels  than 
EPA's  24-hour  average  criteria,  but  at 
levels  well  below  the  single 
measurement  criteria. 

Nutrient  concentrations,  turbidity,  and 
suspended  solids  are  controlled  in  large 
part  by  Mississippi  River  discharge,  and 
are  generally  low  in  the  summer /fall 
and  increase  in  the  winter/spring. 

During  the  1980-1981  study, 
concentrations  of  chemicals  in 
sediments  were  strongly  related  to  grain 
size,  with  highest  levels  in  slits  and 
clays.  Concentrations  of  heavy  metals 
and  CHC's  were  comparable  inside  and 
outside  the  disposal  site  for  similar 
sediment  types.  Total  hydrocarbon 
concentrations  were  three  to  four  times 
higher  in  June  than  in  December 
probably  due  to  riverine  sources.  The 
presence  of  unresolved  high  molecular 
weight  hydrocarbons  showed  evidence 
of  chronic  petroleum  contamination. 
Concentrations  of  cyanide,  phenol  and 
oil  and  grease  were  low  and  were 
comparable  inside  and  outside  the 
disposal  site. 

"The  benthos  at  the  site  was  found  to 
exhibit  a  patchy  distribution,  spatially 
and  temporarily  and  was  dominated  by 
polychaete  worms  and  the  little  surf 
clam.  The  little  surf  clam  only  became 
dominant  during  summer  on  sand 
substrate.  Polydiactes  tended  to  reach 
highest  doisities  in  fine  grained 
sediments.  Statistical  analyses 
demonstrated  a  high  variance  between 
dominant  species  inside  and  outude  of 
the  site.  No  effects  of  previous  dredged 
material  disposal  on  benthic  organisms 
could  be  identified  at  the  disposal  site 
and  the  macrofauna  were  characteristic 
of  shallow  areas  offshore  from  southern 
Louisiana. 

10.  Potentiality  for  the  development  or 
recruitment  of  nuisance  species  in  the 
disposal  site.  (40  CFR  228.a(a)(lG]) 

Past  disposal  of  dredged  outerial  at 
the  existing  site  has  not  resulted  in  the 
development  or  recruitment  of  nuisance 
species.  Considering  the  similarity  of  the 
dredged  material  with  the  existing 
sediments,  it  is  not  expected  that 
continued  disposal  of  dredged  material 
will  result  in  Uie  development  of  such 
qpecies. 

11.  Existence  at  or  in  close  proximity 
to  the  site  of  any  significant  natural  or 
cultural  features  of  historical 
importance.  (40  CFR  228.6(a)(ll)) 

Fort  Livingstoo  is  a  registered  historic 
site  on  the  west  end  of  Grand  Terre 


Island,  due  north  of  the  disposal  site. 
This  landmarii  has  ondogone  marked 
subsidence  and  eannot  be  restored.  A 
survey  to  identify  other  archeological 
and  historical  resources  is  not  required 
at  this  time.  However,  a  Nautical 
Resources  Plan  for  the  Corps  is  being 
prepared  in  consultation  with  the 
Louisiana  State  Historic  Preservation 
Officer.  Under  guidelines  established  by 
this  plan,  studies  may  be  done  in  the 
future  to  evaluate  impacts  to  historic 
shipwrecks  that  may  result  from  use  of 
the  disposal  site. 

E.  Proposed  Action 

Based  on  the  Final  EIS,  EPA  proposes 
to  designate  the  Barataria  Bay 
Waterway  ocean  dredged  material 
disposal  site.  The  existing  site  is 
compatible  with  the  general  criteria  and 
specific  factors  used  for  site  evaluation. 
While  the  Corps  does  not 
administratively  issue  itself  a  permit,  the 
requirements  that  must  be  met  before 
dredged  material  derived  from  Federal 
projects  can  be  discharged  into  ocean 
waters  are  the  same  as  where  a  permit 
would  be  required.  EPA  has  the 
authority  to  approve  or  to  disapprove  or 
to  propose  conditions  upon  dredged 
material  permits  for  ocean  dumping. 

F.  Regidatory  Assessments 

Under  the  Regulatory  Flexibility  Act 
EPA  is  required  to  perform  a  Regulatory 
Flexibility  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
EPA  has  determined  that  this  action  will 
not  have  a  significant  impact  on  small 
entities  since  the  site  designation  will 
only  have  the  effect  of  providing  a 
disposal  option  for  dredged  materiaL 
Consequently,  this  rule  does  not 
necessitate  preparation  of  a  Regulatory 
Flexibility  Analysis. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  action  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  cause  any  of  the  other 
effects  which  would  result  in  its  being 
classified  by  the  Executive  Order  as  a 
"major"  rule.  Consequently,  this  rule 
does  not  necessitate  preparation  of  a 
Regulatory  Impact  Analysis. 

This  Proposed  Rule  does  not  contain 
any  information  collection  requirements 
subject  to  the  Office  of  Management  and 
Budget  review  under  tiie  paperwork 
Reduction  Act  of  1980, 44  U.S.C  3501  et 
seq. 

List  of  Subjects  In  4«  CFR  Part  22B 

Water  pollution  control. 
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Dated:  August  8, 1989. 
RobOTt  E.  Uyton  |r.,  P.E., 
Regional  Administrator  of  Region  ft 

In  consideration  of  the  foregoing, 
Subchapter  H  of  Chapter  I  of  Title  40  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1412  and  1418 

2.  Section  228.12  is  amended  by 
removing  from  paragraph  (a)(3)  under 
"Dredged  Material  Sites"  the  entry  for 
Barataria  Bay  Waterway,  La.-Bar 
Channel  and  adding  paragraph  (b)(81)  to 
read  as  follows: 

1228.12    Delegation  of  management 
Mttiorlty  for  ocean  dumpinJB  sitee. 
•       •       •       *       • 

(b)  •  *  • 

(81)  Barataria  Bay  Waterway  Louisiana — 
Regions 

Location:  29*1610'  N,  89*Se'20'W: 
29*14'19'N,  89'53'16'W;  29*14'00'  N, 
89*5336'  W;  29*16'29'  N.  89*5559'  W. 

Size:  1.4  square  nautical  miles. 

Depth:  Ranges  from  8-20  feet. 

Primary  Use:  Dredged  material. 

Period  of  Use:  Continuing  use. 

Restriction:  Disposal  shall  be  limited  to 
dredged  material  from  the  vicinity  of 
Barataria  Bay  Waterway. 

(FR  Doc.  89-19466  Filed  8-17-69: 8:45  am] 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  586 

[Docket  Ha  a»-07] 

Inquiry  Into  Laws,  Regulations  and 
PoNdos  of  ths  Gk)vomnMnt  of  Ecuador 
Affecting  Shipping  fen  ths  Unitsd 
Statos/Ecuador  Trads 

AQCNCV:  Federal  Maritime  Commission. 
ACTION:  Notice  of  Proposed  Rulemaking. 


r.  The  Federal  Maritime 
Commission,  in  response  to  apparent 
unfavorable  conditions  in  the  foreign 
oceanbome  trade  between  the  United 
States  and  Ecuador,  proposes  rules 
imposing  a  fee  of  $100,000  per  outbound 
voyage  from  the  United  States  to 
Ecuador  on  Maritima  Transligra,  S.A., 
an  Ecuadorian-flag  carrier.  The  rule 
would  adjust  or  meet  apparent 
unfavorable  conditions  by  imposing 
burdens  on  an  Ecuadorian  carrier  in 
response  to  burdens  imposed  on  U.S. 
commerce  by  Ecuadorian  laws  and 
regulations. 


In  addition,  the  Gommission  proposes 
to  revise  Part  586  of  the  Code  of  Federal 
Regulations  to  incorporate  as  a  single 
section  the  present  Part  586,  and  to  add 
the  proposed  rule  to  that  Part  as  a  new 
section.  For  this  reason,  the  Final  Rule 
issued  in  Docket  No.  87-6,  Actions  to 
Adjust  or  Meet  Conditions  Unfavorable 
to  Shipping  In  The  V.S./Peru  Trade.  54 
FR  12.629  (March  28, 1989)  is  reprinted 
herein  as  a  proposed  recodification 
which  makes  no  substantive  change  in 
the  rule  and  does  not  otherwise  affect 
its  status. 

DATES:  Comments  due  on  or  before 
September  18, 1989. 

addresses:  Comments  (Original  and  15 
copies)  to:  Joseph  C  Polking,  Secretary, 
Federal  Maritime  Commission,  1100  L 
Street,  NW.,  Washington,  DC  20573. 
(202)  523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  D.  Bourgoin,  General  counsel, . 
Federal  Maritime  Commission,  1100  L 
Street  NW.,  Washington,  DC  20573,  (202) 
523-5740. 

SUPPLEMENTARY  INFORMATION:  . 

Pursuant  to  the  anthority  of  section 
19(l)(b)  ("Section  19").  Merchant  Marine 
Act.  1920  ("1920  Act").  48  U.S.C.  anp. 
876(l)(b).  as  implemented  by  48  CFR 
Part  585.  the  Federal  Maritime 
Commission  ("Commission"  or  "FMC") 
is  authorized  and  directed  to  make  rules 
and  regulations  affecting  shipping  in  the 
foreign  trade  of  the  United  States  in 
order  to  adjust  or  meet  general  or 
special  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  and  which  arise  out  of,  or 
result  ht)m,  foreign  laws,  rules  or 
regulations,  or  from  competitive 
methods  or  practices  employed  by 
owners,  operators,  agents  or  masters  of 
vessels  of  a  foreign  country. 

The  types  of  conditions  which  the 
Commission  has  found  to  be 
unfavorable  to  shipping  in  the  foreign 
trade  of  the  United  States  are  set  forth 
at  46  CFR  585.3.  Among  these  are 
conditions  which:  (1)  Preclude  vessels  in 
the  foreign  trade  of  the  United  States 
from  competing  in  the  trade  on  the  same 
basis  as  any  other  vessel;  (2)  reserve 
substantial  cargoes  to  the  national-flag 
or  other  vessels  and  fail  to  provide,  on 
reasonable  terms,  for  effective  and 
equal  access  to  such  cargo  by  vessels  in 
the  foreign  trade  of  the  United  States; 
and  (3)  are  discriminatory  or  unfair  as 
between  carriers,  skippers,  exporters, 
importers,  or  ports  or  between  exporters 
from  the  United  States  and  their  foreign 
competitors.  46  CFR  585.3(a).  (b)  and  (d). 

Background 

On  March  15, 1980  (54  FR  10.721),  the 
Commission  issued  a  Notice  of  Inquiry 


("March  Notice")  into  laws,  regulations 
and  policies  of  the  Government  of 
Ecuador  ("GOE")  affecting  shipping  in 
the  United  States/Ecuador  trade 
("Trade")  to  determine  whether  action 
pursuant  to  Section  19  is  warranted.  The 
Commission  instituted  this  inquiry  as  a 
result  of  allegations  made  by  Overseas 
Enterprises,  Inc.  ("OEI"),  a  U.S.-owned 
company,  that  it  has  been  unable  to 
reestablish  a  liquid  bulk  service  in  the 
Trade  due  to  GOE  cargo  reservation 
laws  *  which  require  OEI  to  employ 
U.S.-flag  vessels  in  such  a  service.  In 
addition,  the  Commission  requested 
information  from  the  U.S.  Department  of 
State  ("DOS")  about  its  efforts  to 
resolve  the  situation  through  diplomatic 
channels. 

The  Commission  received  comments 
to  its  March  Notice  from  Maritima 
Transligra  S.A.  ("Transligra").  OEI, 
Pecten  Chemicals  ("Pecten"),  Trans 
Marketing  Houston,  Inc.  ("Trans 
Marketing"),  Shippers  for  Competitive 
Ocean  Transportation  ("SCOT"),  the 
Joint  Maritime  Congrese  ("JMC"),  DOS. 
and  the  GOE. 

Based  on  the  comments  received,  the 
Commission  on  May  18, 1989  (54  FR 
21,473),  issued  a  Notice  of  Further 
Comments  ("May  Notice")  to  provide 
interested  parties  an  opportunity  to 
submit  additional  comments  on  the 
status  and  operations  of  OEI,  as  well  as 
on  shipping  conditions  in  the  U.S./ 
Ecuador  trade.  These  comments  were 
generally  solicited  to  assist  the 
Commission  in  determining  whether 
issuance  of  a  countervailing  rule 
pursuant  to  Section  19  is  warranted.  The 
Commission  particularly  sought 
information  on  the  status  and  operations 
of  OEI  because  it  was  not  clear  from  the 
comments  filed  whether  OEI  operates  as 
a  carrier,  is  solely  an  agent  for  non-U.S. 
companies  which  are  carriers  operating 
foreign-flag  vessels,  or  has  some  other 
relationship  to  carriers  operating  third- 
flag  vessels. 

In  the  May  Notice,  the  Commission 
stated  that  GOE  Resolution  No.  012/87, 
on  its  face,  appears  to  create  conditions 
unfavorable  to  shipping  in  the  Trade 
and.  to  the  extent  that  the  Resolution 
applies  only  to  the  U.S^Ecuador  bulk 


'  The  particular  law  in  question  if  GOE 
Resolution  No.  012/87  of  March  1987.  which 
reserves  solid  and  liquid  bulk  import  cargo  from  the 
United  Slates  to  Ecuador  for  tcuadorian-flag 
vessels  belonging  to  Ecuadorian  shipping 
companies,  or  foreign  vessels  chartered  by 
Ecuadorian  shipping  companies,  or  vessels  flying 
the  flag  of  the  IJnited  States.  The  stated  rationale  in 
Resolution  No.  012/87  for  narrowing  the  application 
of  the  cargo  reservation  law  solely  to  the  trade 
between  the  United  States  and  Ecuador  is  that  88 
percent  of  Ecuador's  imported  bulk  cargo  originates 
"in  the  Gulf  of  the  United  Stales." 
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trade.  Iciving  most  other  Ecuadorian 
bulk  trades  open  to  third-flag  carriers,  it 
is  discriminatory.*  The  Commission 
added  that  this  Resolution  allows 
Ecuadorian  shipping  companies  to 
charter  and  employ  foreign-flag  vessels 
in  the  Trade,  whereas  U.S.  shipping 
companies  may  employ  only  U.S.-flag 
vessels  in  the  Trade.  Further,  the 
Commission  advised  that  even  if,  as  the 
GOE  represents.  U.S.  companies  may 
employ  third-flag  vessels  in  the  Trade  if 
they  operate  at  least  one  U.S.-flag 
vessel,  troubling  questions  are  raised  as 
to  whether  Ecuadorian  laws  dictating 
the  fleet  mix  and  other  registration 
requirements  for  U.S.  or  other  non- 
Ecuadorian  citizens'  participation  in 
U.S.  trade  create  conditions  unfavorable 
to  shipping  or  are  otherwise 
inappropriate.  Additionally,  the 
Commission  noted  that  the  exclusion  of 
third-flag  operators  in  the  Trade 
pursuant  to  Resolution  No.  012/87  alone 
may  create  conditions  unfavorable  to 
shipping  in  the  Trade  and  that 
comments  received  thus  far  indicate 
shipper  support  for  OEI's  allegation  that 
GOE  cargo  reservation  laws  create 
conditions  unfavorable  to  shipping  in 
the  Trade. 

Comments  in  response  to  the  May 
Notice  were  received  from:  OEI, 
Transligra,  SCOT,  Nedlloyd  Lines 
("Nedlloyd"),  Council  of  European  and 
Japanese  National  Shipowners 
Association  ("CENSA")  and  DOS.  These 
comments  are  summarized  below.' 

Summary  of  Comments 

A.  OEI 

OEI  states  that  it  does  not  own  or 
operate  vessels.  It  reportedly  acts  as 
agent  for  owners  and  operators  of  non- 
U.S.-flag  vessels.  OEI  advices  that  it 
markets  the  services  of  vessel  owners 
and  operators  and  negotiates  their 
charters  and  other  shipping 
arrangements.  Further,  OEI  states  that  it 
is  affiliated  with  and  operates  as  agent 
for  O.N.E.  Shipping,  Ltd.,  a  Bermuda 
company  that  uses  liquid  parcel  tankers 
in  regular  service  between  the  U.S.  and 
South  and  Central  America  and  the 
Caribbean.  OEI  advises  that  this  service 
of  25  years  included  Ecuador  until  GOE 
laws  excluded  competitors  of 
Transligra. 

OEI  takes  the  position  that  the  facts 
and  circumstances  present  in  this 
proceeding  definitively  show  the 


existence  of  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  within  the  meaning  of 
Section  19  and  that,  therefore, 
countervailing  action  under  that  Section 
is  warranted.  The  laws  and  policies  of 
the  GOE  are  said  to  have  caused  actual 
harm  to  shipping  in  the  U.S.  commerce 
and  to  U.S.  trade  interests.  OEI 
maintains  that  all  third-flag  carriers 
except  those  operated  by  the  authorized 
Ecuadorian  carrier,  Transligra,  are 
prohibited  from  carrying  U.S.  exports  to 
Ecuador;  *  U.S.  exporters  are  compelled 
by  the  GOE  to  deal  with  a  one  carrier 
monopoly;  and  shipping-related  services 
by  U.S.  companies  such  as  OEI  are 
imemployed  in  the  Trade.  OEI  asserts 
that  GOE  laws  and  policies  have 
resulted  in  "above-market  freight  rates 
for  U.S.  exporters,  absence  of  cost 
sensitive  competition,  inability  of  U.S. 
exporters  to  make  commercial  selection 
of  transportation,  and  U.S.  exporters' 
potential  loss  of  markets  to  other 
countries'  exporters  not  facing  similar 
restrictions."  Further,  it  believes  that  the 
threat  of  penalties  to  shippers  violating 
GOE  cargo  reservation  laws  magnifles 
the  actual  and  potential  harm.  Shippers 
imwiliing  to  risk  penalties  allegedly  will 
not  venture  to  use  a  carrier  other  than 
Transligra. 

OEI  submits  that  it  is  "doubly  affected 
and  harmed"  by  the  GOE's  actions.  It 
reports  that  it  is  unable  to  engage  U.S.- 
flag  vessels  in  the  Trade  due  to  their 
imavailability."  and  that  its  principals 
who  own  and/or  operate  third-flag 
vessels  cannot  use  OEI  to  broker 
shipments  in  the  Trade  because  third- 
flag  vessels  not  chartered  by  Transligra 
are  excluded. 

OEI  maintains  that,  due  to  GOE 
restrictions.  U.S.  exporters  to  Ecuador 
and  neighboring  coimtries  necessarily 
suffer  higher  costs  because  they  are 
imable  to  employ  a  single  carrier  to 
transport  cargoes  to  all  destinations. 
The  inabihty  to  employ  a  single  carrier 
allegedly  prevents  exporters  bom 
receiving  volume  discounts.  Further,  OEI 
contends  that  carriers  cannot  compete 
effectively  if  barred  from  the  U.S.- 
Ecuador leg  of  a  U.S.-West  Coast  of 
South  America  service. 

OEI  takes  exception  with  the  GOE's 
earlier  contention  that  no  additional 
service  is  needed  because  the  Trade  is 
not  large  enough  to  accommodate  any 


carrier  other  than  Transligra.  Transligra 
allegedly  has  used  as  much  or  more 
third-flag  tonnage  in  the  Trade  as 
Ecuadorian-flag  tonnage. 

OEI  contends  that  Section  19  relief  is 
available  under  the  circumstances  of 
this  case,  citing  past  Section  19  cases, 
dealing  with  coimtries  such  as 
Venezuela,*  Colombia,^  and  the 
Philippines  *  wherein  the  Commission 
issued  proposed  rules  due  to  unilateral 
foreign  government  actions  resulting  iii 
the  apparent  exercise  of  control  by  that 
government  over  the  flow  of  U.S. 
exports.  OEI  quotes  from  the 
Commission's  proposed  rules, 
illustrating  that  in  these  cases  the 
Commission  sought  to  protect  the 
interests  of  not  only  U.S.-flag  carriers, 
but  third-flag  carriers  and  U.S.  shippers. 
OEI  maintains,  therefore,  that 
Transligra's  argument  that  Section  19 
benefits  only  U.S.-flag  shipping  is 
without  merit. 

Further,  OEI  contends  that  relief 
tmder  Section  19  is  available  for  parcel 
tanker  cargoes.  It  cites  the  fact  that  such 
interests  were  previously  protected  by 
the  Commission  in  FMC  Docket  No.  87- 
11,  Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Colombia  Trade.  OEI  takes  the 
position  that  the  interest  protected  by 
Section  19  is  "shipping  in  the  foreign 
trade,"  which  includes  all  types  of 
international  ocean  commerce. 

OEI  maintains  that  the  harm  it  has 
described  is  expected  to  continue  since 
the  GOE  has  not  indicated  that  it  will 
permit  freer  access.  Given  the  harm 
which  allegedly  is  suHered  by  U.S. 
exporters  of  liquid  bulk  commodities, 
U.S.  enterprises  like  OEL  and  third-flag 
operators,  OEI  urges  the  Commission  to 
fmd  that  the  laws,  policies  and  actions 
of  the  GOE  produce  conditions  that  the 
Commission  has  previously  declared  to 
be  unfavorable  to  shipping  imder 
Section  19. 

B.  Transligra 

Comments  submitted  by  Transligra 
include  an  affidavit  of  Wil  W.  Ncfkens. 
Vice  President  of  Transligra.  Transligra 
avers  that  no  operator  of  U.S.-flag 


*  Exceptions  to  this  may  l>e  the  Ecuador/Brazil- 
Argentina  trades  wherein  the  GOE  states  in  its 
April  7. 1988  letter  to  COS  that  100  percent  of  the 
cargo  generated  by  those  two  countries  destined  for 
Ecuador  is  reserved  for  "itself." 

'  See  May  Notice  for  a  summary  of  comments 
received  in  response  to  the  March  Notice. 


*  OEI  reports  that  it  has  l>een  informed  that 
applications  for  authorization  to  serve  the  Trade 
must  be  submitted  by  a  U.S.  company  thereby 
barring  third-flag  carrier  access. 

■  OEI  asserts  that  no  U.S.-flag  vessels  able  to 
carry  liquid  bulk  cargoes  serve  the  Trade  or  are 
available  for  service.  One  reason  for  lack  of 
availability  of  U.S.-flag  service  is  reportedly  the 
vessel  draft  restriction  at  Guayaquil. 


•  Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United  Stales/ 
Venezuela  Trade,  Docket  No.  82-58.  Notice  of 
Proposed  Rulemaking,  47  FR  55969.  55971 
(December  14. 1962). 

'  Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United  States/ 
Colombia  Trade.  Docket  No.  87-11.  Notice  of 
Proposed  Rulemaking.  52  FR  20119  (May  29, 1987). 

•  Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United  States/ 
Republic  of  the  Philippines  Trade.  Docket  No.  BJ- 
45,  Notice  of  Proposed  Rulemaking,  48  FR  4580a 
45802-03  (October  7. 1963). 
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vesseifl  has  claimed  that  conditions 
unfavorable  to  shipping  exist  in  the 
Trade.  Transligra  states  that,  on  the 
contrary,  the  JMC,  a  researdi  and 
education  organization  representing 
U.S.-flag  ship  companies,  did  not  oppose 
GOE  policies  in  its  OMiunents. 

Transligra  notes  that  OEI  appears  to 
be  an  agent  for  one  or  more  third-flag 
carriers  and  argues  that  FMC 
jurisdiction  under  Section  19  is  limited 
to  protecting  the  interests  of  U.S.-flag 
carriers. 

Transligra  submits  a  number  of 
statements  rebutting  comments  filed  by 
shippers  in  response  to  the 
Commission's  March  Notice.  It  states 
that  Trans  Marketing  neither  claims  nor 
demonstrates  that  service  in  the  Trade 
is  poor,  rates  are  high,  or  unfavorable 
conditions  exist.  Transligra  asserts  that 
Pecten  maken  no  attempt  to  support  its 
allegations  of  high  rates  in  the  Trade.  It 
likewise  counters  SCOTs  concern  that 
COE  restrictions  do  not  apply  to  liquid 
bulk  Ixporters  of  any  other  country, 
contending  that  virtually  all  liquid  bulk 
parcel  tanker  imports  to  Ecuador  are 
shipped  from  the  U.S.  SCXDTs 
allegations  that  GOE  iBstrictions  result 
in  economic,  safety  and  envinmmental 
costs  are  said  to  be  unfounded  and  in  no 
way  demonstrate  that  conditions  are 
unfavorable  to  shipping  in  the  trade 
from  the  U.S.  to  Ecuador.  Transligra 
responds  that  its  rates  in  the  Trade  are 
competitive  and  its  service  is  efficient 
and  of  high  quality. 

Farther.  Transligra  maintains  that 
CEI's  claim  that  the  number  of  liquid 
bulk  (qwrators  offering  service  from  the 
U.S.  to  Ecuador  has  declined  to  one 
while  the  Ecuadorian  import  trade  from 
other  countries  continues  to  have 
several  operators  is  misleading.  It  notes 
that  OEI,  for  example,  lists  product 
cirrien  such  as  Shell  Tankers  as 
carriers  of  Ecuadorian  liquid  bulk 
imports  in  otiber  trades.  Further, 
Transligra  advises  that  less  than  10 
percent  of  parcel  shipments  in  any  year 
originates  outside  the  U.S. 

Transligra  concludes  that  nothing  in 
the  comments  submitted  to  date 
iiKlicates  that  unfavorable  conditions 
exist  in  the  Trade,  and  accordingly 
suggests  that  the  proceeding  be 
terminated. 

The  affidavit  submitted  by  Mr.. 
Nefkens  provides  information  on 
Transligra's  service  in  the  Trade,  stating 
that  its  rates  are  competitive  and 
operations  efficient.  He  reports  that 
Transligra  operates  one  Ecuadorian-flag 
vessel,  the  MV  CHIMBORAZO  which 
normally  makes  10  to  11  voyages  per 
year  m  the  Trade.  When  additional 
tonnage  is  required.  Transligra 
reportedly  charters  space  on  other 


parcel  tankers  or  charters  entire 
voyages. 

hit.  Nefkens  takes  exception  to  a 
number  of  comments  submitted  in 
response  to  the  Commission's  March 
Notice.  He  points  out  that  OEI's  claim 
that  no  U.S.-flag  vessels  are  available 
for  service  in  the  Trade  is  directly 
refuted  by  the  JMC.  He  suggests, 
hov/ever.  that  if  OEI  is  a  U.S.  company 
operating  vessels,  it  would  acquire  a 
foreign-iMiih  vessel  and  register  it  under 
the  U.S.  flag. 

Mr.  Nefkens  also  takes  issue  with 
OEI's  statement  that  Transligra 
transports  a  majority  of  its  liquid  bulk 
cargo  on  third-flag  vessels.  He  states 
that  in  the  Erst  five  months  of  1989.  over 
one-half  of  Transligra's  liquid  bulk 
cargoes  were  transported  on 
Ecuadorian-flag  vessels.  Mr.  Nefkens 
explains  that  if  sufficient  liquid  bulk 
cargoes  were  available  in  the  Trade, 
Transligra  would  operate  a  second 
Ecuadorian-flag  vessel. 

Mr.  Nefkens  states  that  the  GOE 
"obviously  favors  r^iable  service  by  the 
Ecuadorian  carrier,  operating  a 
dedicated  Ecuadorian  vessel"  at  rates 
that  can  be  adjusted  ot  lowered  by  the 
GOE  when  it  believes  that  such  action  is 
necessary.  Further,  Mr.  Neflcens  submits 
that  Transligra  can  offer  a  full  service 
which  meets  the  needs  of  dippers. 

C.  SCOT  I 

SCOT  reports  that  its  members  have 
used  OEI  vessels  in  U.S./South  America 
trades  other  than  die  U.S./Ecuador 
trade,  and  that  it  has  provided  efficient 
service.  It  therefore  maintains  that  OEI 
should  not  be  denied  access  to  the 
Trade. 

SCOT  explains  that  in  small  markets 
for  U.S.  exports,  such  as  Ecuador,  it  is 
particularly  important  that  chemical 
parcel  tankers  be  free  to  serve  a  total 
geographic  area  to  make  their  services 
cost  effective.  Free  access  is  said  to  be 
important  so  that  shippers  can  select  the 
carrier  that  will  best  assure  safe 
handling  of  the  prodact,  minimize  the 
risk  to  the  environmant,  and  maintain 
product  quality.  SCOT  asserts  that  these 
assurances  are  not  possible  when  a 
single  carrier,  i.e.,  Transligra,  is  granted 
an  effective  monopoly  in  the  Trade. 

SOOT  refrites  pCfCs  claim  diat  the 
U.S.  merchant  marine  has  chemical 
parcel  tankers  capaUe  of  operating  in 
the  Trade.  Further.  SCOT  disputes 
JMC's  argument  that  the  FMC's  primary 
goal  is  to  protect  the  rights  of  U.S.-flag 
vessels,  asserting  that  the  FMC  is 
responsible  for  protecting  the  ri^ts  of 
U.S.  shippers,  as  weB  as  the  rights  of 
U.S.-flag  and  other  carriers. 

SCO'f  expresses  concern  over  the  fact 
that  the  GOE  has  involved  itself  in  the 


setting  of  freight  rates,  which  it  believes 
should  be  set  by  the  maiket  and  not  by 
the  government.  Additionally,  SCOT  is 
troubled  by  the  fact  that  the  GOE  has 
imposed  severe  fines  on  importers  who 
violated  the  cargo  reservation  law. 

SCOT  has  provided  information  on 
conditions  in  die  U.S./Ecuador  liner 
trade  because  GOE  cargo  reservation 
policies  extend  to  liner,  as  well  as  bulk 
cargoes.  Competition  in  the  U.S./ 
Ecuador  liner  trade  is  said  to  be 
extremely  limited  causiiig  rates  to  be 
among  the  highest  that  U.S.  shippers 
experience  anywhere  in  the  world. 
SCOT  states  that  with  the  possible 
exception  of  northbound  service  by 
Nedlloyd  to  the  U.S.  East  Coast,  no 
third-flag  carriers  operate  in  the  Trade. 

D.  Nedlloyd  \ 

Nadlloyd  advises  that  it  is  precluded 
from  offering  service  in  the  U.S.  export 
trade  to  Ecuador  because  of  Ecuadorian 
requirements  that  U.S.  exports  to 
Ecuador  be  transported  on  Ecuadorian 
or  U.S.-flag  vessels.  It  believes  that  "the 
overall  effect  of  Ecuadorian  restrictions 
on  U.S.  martime  commerce  is  to  "-estrict 
heavily  market  mechanisms  in  the 
export  commerce  of  the  United  Slates  to 
Ecuador  without  subjecCng  Ecuadorian 
exports  to  similar  impediments." 
Nedlloyd  urges  the  Commission  to 
examine  Ecuador's  restrictions  of 
general  cargo  as  part  of  Its  evaluation  of 
OEH's  complaint. 

While  Nedlloyd  has  no  information  to 
submit  regardmg  the  status  ol  OEI.  it 
challenges  the  position  taken  by 
Transligra  that  OEI  lacks  standing  to 
raise  issues  imder  Section  19.  Nedlloyd 
states  that  this  position  is  inconsistent 
with  the  provision's  neaHy  seventy-year 
history.  Nedlloyd  submits  that 
Commission  authority  under  Section  19 
and  the  issues  to  be  brocgjit  to  the 
Commission  pursuant  thereto  must 
necessarily  be  broad.  It  contends  that 
the  adverse  impact  of  unilateral 
restrictions  on  U.S.  commerce  is  varied 
and  widespread.  In  order  for  the 
Commission  to  determine  whether 
unfavorable  conditions  exist  Nedlbyd 
believes  that  the  Commission  must 
engage  in  efforts  to  obtain  the  tiroadest 
possible  comment  in  the  shortest  time 
practicable.  Nedlloyd  maintains  that 
Transligra,  dirough  its  Petition  to 
Dismiss  the  Proceeding  ^e  to  OETs 
standing,  is  attempting  to  prevent  the 
Commission  6t>m  compiling  an  adequate 
record,  and  is  focusing  on  C^'s  status 
rather  than  explaining  Why  Transligra 
should  enjoy  a  privil^ed  position  in  the 
U.S.  export  commerce  dae  to  GOE 
restrictions,  or  providing  a  defense  or 
explanation  for  (XJE  restrictions. 
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E.  CENSA 

CENSA  challenges  Transligra's 
argument  that  Section  19  does  not 
extend  to  protection  of  non-U.S.-flag 
carriers.  CENSA  notes  that  the 
Commission  has  consistently  rejected 
this  argument  and  that  the  Commission's 
long-standing  interpretation  of  Section 
19  has  not  been  overridden  by  Congress. 
CENSA,  therefore,  urges  the 
Commission  to  adhere. to  its  prior 
decisions  and  reject  the  jurisdictional 
argument  advanced  by  Transligra. 

F.DOS 

The  DOS  transmitted  two  letters  to 
the  Commission.  By  letter  of  June  6. 
1989,  DOS  reports  that  the  issue  of  OEI 
was  being  discussed  within  the  GOE's 
National  Merchant  Marine  Council.  In  a 
follow  up  letter  to  the  Commission, 
dated  July  21. 1989,  DOS  advises  that 
based  on  a  recent  meeting  between  U.S. 
Embassy  representatives  in  Quito  and 
GOE  offlcials.  the  GOE  has  not 
indicated  that  it  is  contemplating  any 
initiatives  to  allow  OEI  into  the  Trade. 

Discussion 

A.  Jurisdiction 

Much  of  the  substance  of  the  second 
round  of  comments  was  directed  to  the 
legal  issue  raised  by  Transligra,  that  the 
reach  of  Section  19  is  limited  to  U.S.-flag 
vessel  operators  and  thus  may  not  be 
invoked  by  OEI.  which,  although  a  U.S. 
company,  is  not  an  operator  of  vessels. 
Indeed,  certain  commenters  went  to 
some  length  to  refute  the  jurisdictional 
contentions  of  Transligra.  CENSA  filed 
comments  addressed  solely  to  this  issue, 
citing  past  Commission  exercises  and . 
interpretations  of  Section  19.  Nedlloyd 
Lines  filed  lengthy  comments  rejecting 
what  it  terms  Transligra's  "tortured 
interpretations  of  Section  19  *  *  *." 
(Nedlloyd  Comments  at  1.) 

Nedlloyd  correctly  points  out  that 
Transligra's  reliance  on  specific  aspects 
of  the  legislative  history  is  strained  and 
misplaced.  Transligra  argues  that  the 
1920  Act  is  promotional  in  purpose 
rather  than  regulatory,  and  that 
regulation  of  carriers  was  accomplished 
in  the  earlier  Shipping  Act,  1916  ("1916 
Act"),  46  U.S.C.  801.  et  seq.  (1982).  In 
this  connection,  Transligra  states  that 
the  "only"  regulatory  section  of  the  1920 
Act— Section  20— was  cast  as  an  . 
amendment  to  the  1916  Act.  This 
argument  ignores  the  fact  that  Section  19 
itself  refers  to  regulations  affecting 
shipping  in  each  of  its  four  subsections. 
Moreover,  as  Nedlloyd  points  out,  the 
far  more  numerous  promotional  aspects 
of  the  1920  Act  were  specifically 
recognized  as  such  and  separated  from 
the  regulatory  section — Section  19 — 


when  the  Maritime  Administration  was 
created  as  an  agency  separate  from  the 
Federal  Maritime  Commission  in  1961. 

Transligra's  use  of  the  legislative 
history  of  the  Merchant  Marine  Act. 
1920  is  disingenuous  and  misleading  in 
several  respects.  In  its  Petition  to 
Dismiss  this  proceeding.'  Transligra 
cites  from  the  House  hearings  and 
debates,  arguing  that  they  focus 
exclusively  on  the  maintenance  of  a 
U.S.-flag  merchant  marine  based  on  the 
government-built  ships  to  be  transferred 
to  the  private  sector  at  the  end  of  World 
War  I.  [See  Transligra  Petition  to 
Dismiss  the  Proceedings,  7-8.)  However, 
Section  19  was  not  part  of  the  bill  that 
originated  in  the  House  of 
Representatives.  Section  19,  therefore, 
did  not  exist  during  the  House  hearings 
and  debates  and  the  concerns  expressed 
there  cannot  accurately  be  relied  upon 
in  interpreting  the  scope  of  that  section. 

Moreover,  even  with  respect  to  the 
House  debates.  Transligra  overstates 
the  exclusivity  of  the  legislative  concern 
with  the  welfare  of  a  U.S.-flag  fleet.  In 
the  House  debate  on  the  original  bill, 
H.R.  10378,  which  focused  solely  on 
disposition  of  the  World  War  I  fleet 
acquired  by  the  United  States  Shipping 
Board  and  the  Emergency  Fleet 
Corporation,  the  concern  was  "[njot 
only  that  we  must  have  our  own 
merchant  marine  if  we  expect  our 
commerce  to  have  a  fair  chance  in  the 
markets  of  the  world  in  peace  time,  but 
it  is  necessary  that  we  do  so  in  case  of 
emergency."  58  Cong.  Rec.  8152  (1919) 
(Emphasis  added).  For  example. 
Representative  Lazaro  expressed  the 
concern  that: 

Other  powerful  nations  have  built  and  are 
building  their  merchant  marines  and  we  must 
do  likewise ;/  we  are  to  getour  share  of  the 
world's  commerce.  The  day  has  come  when 
we  should  be  no  more  dependent  upon 
foreign  ships  to  carry  our  products  to  market 
than  should  any  other  nation.  We  all  agree 
that  we  are  to  have  intensive  competition 
following  the  world  war  and  that  we  need  a 
sound  policy  and  sane  laws  to  keep  up  our 
position.  (Emphasis  added]  Id. 

This  concern  was  echoed  by 
Representative  Wright: 

As  I  see  it,  the  brightest  opportunity  in  the 
history  of  this  great  country  is  before  us,  to 
promote  an  efficient  and  great  American 
merchant  marine,  and  thereby  to  extend  and 
promote  our  foreign  commerce  and  trade. 
(Emphasis  added).  Id. 

Thus,  even  the  House  debates  reflect 
the  broader  Congressional  concern  with 
U.S.  trade  and  commerce  generally,  as 
well  as  vessel  operations.  These  general 


•  Transligra's  Petition  to  Dismiss  the  Proceedings 
has  l>een  treated  by  the  Commission  as  comments- 
See  the  Commissions  May  Notice  (54  FR  21473). 


concerns  informed  the  impetus  for  the 
bill  originated  in  the  House  as  H.R. 
10378  which  dealt  only  with  the 
disposition  of  the  ships  and  other 
physical  assets  acquired  by  the  United 
States  Shipping  Board,  as  well  as  its 
maritime  powers.  This  bill  did  not 
extend  to  other  concerns,  including  the 
detrimental  actions  of  foreign 
governments  and  foreign  carriers,  which 
subsequently  arose  during  Senate 
consideration  of  the  bill. 

Indeed,  Section  19  originated  in  the 
draft  of  the  bill  that  emerged  from  the 
Senate  Committee  on  Commerce 
following  testimony  concerning  the 
detrimental  effects  of  foreign  laws  and 
regulations  on  the  ability  of  U.S. 
commercial  interests  to  compete  in 
foreign  markets.  The  Senate  committee 
heard  much  testimony  on  the  effects  of 
foreign  laws,  rules,  "orders  in  council", 
and  shipping  and  commercial  practices 
in  promoting  not  only  the  foreign 
nation's  merchant  marines,  but  their 
import  and  export  trade  as  well,  to  the 
detriment  of  American  commercial 
interests. 

The  British  and  Canadian  use  of 
orders  in  council  was  discussed  in  the 
testimony  of  William  L.  Clark  of  the 
Pacific  Steamship  Company.  Hearings 
Before  the  Senate  Committee  on 
Commerce,  Establishment  of  an 
American  Merchant  Marine,  66th  Cong., 
2nd  Sess.  1429, 1453-1456. 1463-1466 
(1920).  The  following  exchange  occurred 
during  that  testimony: 

SEN.  CHAMBERLAIN:  Well.  I  have  often 
wondered  if  there  was  any  way  in  the  world 
in  which  the  United  States  under  its 
Constitution  can  adopt  any  regulations  or  can 
confer  any  powers  which  would  meet  these 
constant  orders  in  council,  which  may  change 
every  24  hours  to  meet  a  good  situation. 
♦         ♦         *         *         • 

I  have  often  thought  that  a  pow  nr  could  be 
conferred  upon  the  board  enabling  us  to  meet 
that  order  in  council.  It  afTects  us  not  only  in 
Canada,  but  in  America,  everywhere. 

THE  CHAIRMAN:  Why  could  we  not  give 
power  to  the  Shipping  Board  to  pass 
regulations  to  meet  the  situation  started  by 
the  orders  in  council? 

SEN.  CHAMBERLAIN;  That  is  the  only 
way  we  could  protect  ourselves. 

MR.  CLARK:  If  there  were  some  way  that 
we  could  devise  a  department  somewhat 
similar  to  the  British  Board  of  Trade,  it  would 
be  of  great  benefit  to  us.  The  British  Board  of 
Trade  protects  British  shipping  in  every  way 
possible.  That  protection  is  always  presumed 
to  be  in  the  general  British  interests,  and  all 
matters  of  regulation  are  therefore  worked 
out  in  harmony  with  British  commerce  and 
British  shipping,  protective  of  both. .  .  .  and 
they  make  their  laws  to  protect  Great  Britain 
against  all  the  commerce  and  all  the  shipping 
of  the  world,  and  that  is  as  it  should  be. 
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Wherever  you  find  the  Brititfa  flag  yon  wiU 
Tind  that  ill  carrien  are  woridagMot  timply 
for  the  revawes  that  oan  be  eatnedfrom  the 
carrying  of  a  ca/so,  but  working  also  in  the 
interests  of  British  trade. 

THE  CHAIRMAN:  And  we  have  got  to 
emulate  her  [Great  Britain].  If  we  want  our 
interests  looked  after  we  have  got  to  hnk 
after  them  ouraeWee.  Other  countries  are 
looking  after  their  own  interests  and  not  after 
ours.  Id.  14as-14aeL  [EmphaaiB  suppiiedj 

Section  19  originated  in  the 
Confidential  Coramhtee  Print  of  H.R. 
10378  which  emerged  from  those 
hearings.  The  langaage  propoeed  in  that 
print  was  enacted  with  little  change. '° 

11)666  broad,  nationalistic  purposea  of 
the  Act  were  emphasised  in  floor  debate 
on  the  Senate  bill  by  Senator  Jones, 
Chairman  of  die  Commerce  Committee, 
who  expreased  the  desire: 

to  impress  upon  the  Shipping  Board,  if  I  can 
do  It  •  *  •  that  we  want  them  to  be  animated 
by  a  spirit  of  Americanism;  that  we  want 
them  to  be  moTed  with  the  desire,  an  intense 
desire,  to  build  up  American  trade,  American 
shipping,  and  American  interests.  I  want 
them  to  understand  that  we  are  placing  in 
their  hands  the  greatest  and  widest  power, 
probably  greater  than  was  ever  invested  in 
any  governmental  organizatian  before  and 
that  we  are  giving  them  this  power  and  giving 
them  this  discretion  to  use  in  the  interest  of 
American  trade  aztdAmeriasn  shipping  and 
not  for  the  purpose  of  simply  getting  rid  of  the 
ships  we  have  in  the  most  expeditious  way 
possible.  59  Cong.  Rec  6813  (May  10, 1920). 
(Emphasis  addedj 

This  portion  of  the  Senate  debate  is 
also  quoted  at  page  5  of  Transligra'a 
Peh'tion  to  Dismiss,  We  note,  however, 
that  the  passage  has  been  selectively 
edited  by  Transligra  to  omit  the 
references  to  "American  trade"  or  thfe 
broader  "American  interests"  of  concern 
to  Senator  Jones.  Therefore,  contrary  to 
Transligra'3  representations,  the 
legislative  history  of  Section  19  does 
reflect  Congress'  wish  to  protect  not 
only  U.S.-flag  carriers,  but  U.S.  interests 
in  the  efficient  movement  of  VS.  export 
and  import  commerce. 

The  Commission  sought  clarification 
and  further  comment  on  the  nature  of 
OEI's  operations  m  its  May  Notice.  OEI 
advises  in  its  supplemental  comments 
that  it  does  not  itself  operate  vessels, 
but  arranges  and  coordinates  shipping 
transactions  between  vessel  owners  and 
operations  and  U.S.  exporters. 

We  do  not  view  OEI's  activities  as 
making  it  any  less  engaged  in  the 
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business  of  "shippm^  in  the  foreign 
trade,"  as  that  tenn  fe  itaed  m  Section 
19.  It  participates  in  such  "shipping" 
much  in  the  same  way  m  non-vessel 
operating  common  curias  (NVOCCs) 
and  ocean  frei^t  forwarders  do. 

Although  the  Conxmiasion's  rules  do 
not  refer  to  such  participants  in 
maritime  activities  in  delineating  who 
may  file  a  petition  for  relief  under 
Section  19  at  46  CFR  565.1  the  rule  is 
applicable  to  'any  person,  including,  but 
not  limited  to  *  *  *"  the  entities  named. 
(Emphasis  addedj.  We  see  no  reason  to 
exclude  non-carrier  aiaritime 
businesses,  such  as  OEI,  from  the  broad 
coverage  available  txider  Section  19. 

The  Commission's  rule,  moreover, 
clearly  states  its  applicability  to  any 
owner,  operator  or  charterer  of  "btilik  or 
tramp."  as  well  as  liaer,  vessels.  OEI,  as 
a  U.S.  company  seeking  to  participate  in 
transactions  to  provide  bulk  vessel 
capacity  in  the  Trade  for  service  to  U.S. 
exporters  is  within  \ke  range  of  shipping 
interests  protected  ly  Section  19.  The 
Commission  proposed  a  rule  to  meet 
conditions  alleged  to  be  unfavorable  to 
shipping  in  the  liquid  bulk  ti-ade 
between  the  U.S.  and  Columbia.  See 
Actions  to  Adjust  or  Meet  Conditions 
Unfavorable  to  Shipping  in  the  United 
States/Coiombia  Trade,  52  FR  20,119 
(May  29, 1987). 

B.  Conditions  Unfavorable  to  Shipping 

The  supplemental  comments  filed  in 
response  to  the  Commission's  May 
Notice,  taken  as  a  whole,  support  the 
tentative  conclusion  of  that  Notice  that 
"GOB  Resolution  No.  012/87,  on  its  face, 
appears  to  create  conditions 
unfavorable  to  shipping  in  the  Trade." 
Nothing  in  the  second  round  of 
comments  justifies  or  offsets  the 
discriminatory  nature  of  the  Resolution 
noted  therein. 

The  discriminatory  impact  of  the 
Ecuadorian  Resolution  is  not  lessened 
by  the  possible  authorization  of  service 
by  a  UJS.  company  operating  at  least 
one  U.S.  vessel.  No  U.S.-flag  vessels  can 
or  do  serve  the  Trado,  according  to  OEI, 
due  to  economic  and  physical 
impediments  to  such  service.  The 
physical  limitations  of  the  port  of 
Guayaquil  make  service  by  a  vessel  of 
greater  dian  23'6"  draft  impossible;  U.S.- 
Hag  chemical  tankers  reportedly  exceed 
that  draft.  Economic  as  well  as  physical 
aspects  of  the  Trade  effectively  Hmit 
service  to  parcel  tankers  of  5  to  10 
thousand  DWT.  No  aich  vessels  are 
present  in  the  U.S.-n«g  fl£>et.  according 
to  OEL  In  any  evait.  the  possible 
existence  of  U.S.-flag  vessels  which 
might  be  able  to  participate  in  this 
Trade  does  not  justii^  GOE  exchision 
from  the  Trade  of  ot^  vessels  which 


do  wish  to  participate,  in  order  to  create 
a  monopoly  for  its  own  vessels. 

As  OEI  points  out  in  its  soppiemental 
comments,  the  eOect  of  Ihe  Ecuadorian 
resolution  is  to  close  the  Trade  to  all 
third-flag  carriers  except  those  chosen 
by  Transligra  to  partidpHte  tbrou^ 
charters.  The  result,  as  aeveral 
commenters  pmnt  out,  ia  to  subject  U.S. 
export  commerce  to  a  limit  imposed  on 
the  market  for  shipping  tervices  by  the 
GOE  while  similar  firaito  are  not 
imposed  on  the  shipping  services 
available  to  Ecuadorian  exporters  or 
non-U.S.  exporters  to  Ecuador. 

The  comments  of  SOOT  and  Pecten 
indicate  that  those  who  must  move 
cargo  in  this  U.S.  export  trade  find  that 
their  ability  to  do  so  efficiently  and 
safely,  as  well  as  economically,  has 
been  adversely  affected  by  die 
exclusion  of  third-flag  corners  from  the 
market.  Such  effects  are  harmfnl  to 
shipping  in  the  Trade  within  the 
meaning  of  section  19. 

The  only  justification  for  the  GOE 
restrictions  offered  by  Tkansligra  is  that 
the  size  of  the  Trade  provides  wily 
sufficient  cargo  for  its  own  dedicated 
service.  The  Commission  has  rejected 
similar  arguments  based  on  adequacy  of 
service  in  the  past,  and  does  so  again 
here.  As  we  noted  in  Docket  No.  8&-7 
concerning  Peru,  adequacy  of  service  "is 
irrelevant  as  a  defense  of  government 
schemes  which  limit  competition  in 
shipping  services  in  order  to  protect  or 
enhance  their  satiooal-flag  ta  State- 
owned  shipiMng  lines."  See  Actions  to 
Adjust  or  Meet  Condi tiam  Unfavorable 
to  Shipping  in  the  United  Slates/Pav 

Trade,  Order  Denying  Petition, 

F.M.C. ,  24  S.RJL  808, 312  (June 

18, 1987).  The  Commission  there  further 
pointed  out  that  a  showing  that  the 
government-favored  caitier  now  offers 
adequate  service  may  merely  indicate 
that  it  has  been  able  to  increase  its 
share  of  the  mai^iet  and  consolidate  its 
position  during  the  period  whoi 
competitors  have  been  eKcluded. 

The  Commission,  therefore,  Snds  that 
conditions  imfavorable  to  shijqnng 
appear  to  exist  in  this  Teade. 

C.  Sanctions 

Transligra  is  the  chief,  if  not  sole, 
beneficiary  of  the  Ecuadorian  resolution. 
Transligra  is  an  Ecuadorian-flag  carrier 
serving  the  Trade  with  one  Ecuadoriaa- 
flag  vessel  and  additional  space 
chartered  on  foreign-flag  vessels. 
However,  Transligra  is  not  a  liner 
operator  and  therefore  does  not  file 
tariffs,  llia-efore,  tariff  oancellation  is 
not  an  available  sanctioB.  The  sanctions 
added  to  section  19  by  the  Fore^ 
Shipping  Practices  Act  of  19B8, 46  U.S.C 
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app.  1710a.  however,  are  available, 
liiese  include  the  assessment  of  a  fee  of 
up  to  $1  million  per  voyage,  as  well  as 
the  denial  of  clearance  at  U.S.  ports  by 
the  collector  of  cuMoms. 

Based  on  the  commente  filed  to  date, 
,  the  Commission  has  found  that 
conditions  unfavorable  to  shipping 
appear  to  exist  in  the  U.S./£caador 
trade  as  a  result  of  Ecuadorian 
Resolution  No.  012/87.  In  order  to  adjust 
or  meet  these  conditions,  we  herein 
propose  a  rule  to  impose  a 
countervailing  fee  of  $100,000  per 
outbound  (ex.  U.S.)  voyage  by 
Transligra.  In  addition,  in  order  to 
secure  the  information  necessary  for 
Commission  administration  and 
enforcement  of  this  rule,  Transligra  is 
required  to  file  with  the  Commission 
periodic  reports  reflecting  the  service  it 
provides  in  the  Trade,  including  the 
vessels  employed  and  die  amount  of 
cargo  carried,  as  well  as  certification 
that  it  has  compUed  with  the 
Commission's  rule.  In  the  event  that 
Transligra  fails  to  comply  with  the 
requirements  of  the  rule,  it  is  further 
provided  that  the  Commission,  through 
its  Secretary,  will  request  that  the 
collector  of  customs  at  ports  in  the  U.S. 
Gulf  of  Mexico  deny  the  clearance 
required  by  section  4197  of  the  Revised 
Statutes  (46  U.S.C.  app.  91)  to  vessels 
owned  or  operated  by  Transligra,  as 
provided  for  in  section  1002(f)  of  the 
Foreign  Shipping  Practices  Act  of  1968, 
46  U.S.C  app.  1710a(f). 

Since  the  Commission  instituted  this 
proceeding  by  publication  of  the  Notice 
of  Inquiry  in  March  1989,  there  has  been 
no  indication  of  willingness  on  the  part 
of  the  GOE  to  permit  greater  opportimity 
for  non-Ecuadorian  participation  in  the 
Trade.  Nevertheless,  it  is  to  be  hoped 
that  progress  in  resolving  these  issues, 
through  GOE  acton  or  talks  with  OEI  or 
the  DOS,  or  both,  may  yet  be  achieved 
widiout  need  for  Commission  action  on 
a  Final  Rule  in  this  proceeding. 

To  assist  the  Commission  in  assessing 
the  continuing  need  for  the  action 
proposed,  interested  parties  are  invited 
to  fde  comments,  views  and  information 
relating  to  the  proposed  rule  within  30 
days  of  publication  in  the  Federal 
Re^pster.  Because  the  Commission  is 
proposing  a  rule  to  meet  or  adjust 
conditions  in  a  non-liner  trade  by  action 
affecting  a  carrier  which  does  not  file 
tariffs  with  the  Commission,  the  specific 
authority  provided  in  the  Foreign 
Shipping  Practices  Act  of  1988,  making 
the  action  against  foreign  carriers 
authorized  by  that  Act  available  for  use 
in  proceedings  under  section  19,  has 
been  utilized.  This  is,  therefore,  a  case 


of  first  impression  in  that  respect,  and 
interested  parties  are  asked  to  focus  in 
their  comments  on  the  sanctions 
proposed.  The  issues  raised  include  the 
probable  effect  of  the  fees  imposed  on 
Transligra's  rates  in  the  Trade  and  the 
possibility  that  the  request  for  denial  of 
clearance,  reflected  at  section  586.3(d)  of 
the  proposed  rule,  alone  might  be  a  more 
effective  means  of  adjusting  the  effects 
of  GOE  Resolution  No.  012/87. 

Another  matter  to  which  commenter's 
attention  is  invited  is  the  possibility  that 
the  Commission  might  require  in  its  final 
rule  that  the  fees  imposed  will  become 
effective  if  the  Ecuadorian-flag  carrier 
fails  to  certify  within  25  days  of 
publication  that  no  law,  regulation  or 
policy  of  the  GOE  will  preclude  any 
carrier  from  operating  in  the  trade  on 
the  same  basis  as  any  other  carrier  or 
impose  any  administrative  burden  on 
any  non-Ecuadorian-flag  carrier,  vessel 
or  shipper  in  the  trade  not  imposed  on 
Ecuadorian-flag  carriers. 

In  addition  to  the  rule  proposed  herein 
to  meet  or  adjust  conditions  unfavorable 
to  shipping  in  the  U.S. /Ecuador  trade, 
the  Commission  proposes  to  revise  the 
marmer  in  which  it  incorporates  in  the 
Code  of  Federal  Regulations  rules  issued 
in  similar  proceedings  under  section  19. 
Therefore,  the  Commission  proposes  to 
revise  part  586  of  the  CFR  to  add  a  new 
S  586.1  descriptive  of  the  function  of  part 
586  and  to  redesignate  and  incorporate 
as  a  single  S  586.2  all  provisions  of  the 
current  part  586  which  were  enacted  by 
the  Final  Rule  to  adjust  or  meet 
conditions  unfavorable  to  shipping  in 
the  U.S./Peru  Trade,  published  at  54  FR 
12629  (March  28, 1989).  This  rule  is 
republished  herein  to  reflect  the 
redesignation  and  conforming  changes. 
No  substantive  changes  have  been  made 
in  the  rule  and  its  status  as  a  Final  Rule 
is  unchanged  by  this  action.  The 
proposed  rule  in  the  U.S./Ecnador  trade 
woiild  be  added  to  part  586  as  S  586.3  if 
it  becomes  a  final  rule. 

Ust  of  Subjects  in  46  CFR  Part  586 

Foreign  trade.  Maritime  carriers. 
Trade  practices. 

Therefore,  pursuant  to  section  19(l)(b) 
of  the  Merchant  Marine  Act  192a  46 
U.S.C.  app.  876(l)(b);  section  10002  of 
the  Foreign  Shipping  Practices  Act  of 
1988,  46  U.S.C.  app.  1710a; 
Reorganization  Plan  No.  7  of  1961,  28  Fr 
7315  (August  12, 1961);  and  46  CFR  part 
585;  part  586  of  titie  46  of  die  Code  of 
Federal  Regulations  is  revised  to  read  as 
follows: 


PART  SM-ACnONS  TO  AOJIMT  OR 
MEET  CONOmOMS  4INFAV0RHBLE 
TO  SHIPMNQ  W  8K0IF1C  THAOE 

586.1  Actions  to  adjust  or  meet  conditiou 
unfavoraMe  to  shipping  in  apecific  tiaie. 

586.2  Conditions  vnfavorable  to  shipptag  in 
the  United  States/nem  trade. 

586.3  Conditions  unfavorai>le  to  shipping  io 
the  United  States/Ecuador  trade. 

Authority:  46  U.S.C.  app.  87e{l)(b);  '48 
U.S.C  app.  1710a;  46  CFR  part  565; 
Reorganiution  Plan  No.  7  of  lOBl,  26  Fit  731S 
(August  12, 1961). 

§586.1    AoUoMtoadiucterfflMt 
conditions  unfavorable  to  shipping  in 
spocHic  tradoo. 

Whenever  the  Commission 
determines  that  conditions  unfavorable 
to  shipping  exist  in  the  United  States 
foreign  trade  with  any  nation  and  issues 
rules  to  adjust  or  meet  trade  with  any 
nation  and  issues  rules  to  adjust  or  meet 
such  conditions,  purauant  to  section 
19(l)(b]  of  the  Merchant  Marine  Ad 
1920,  48  U.S.C.  app.  876{l)(b)  and  §/&  CFR 
part  585,  such  rules  shall  be  published  in 
the  Federal  Register  and  added  to  this 
part 

S  586.2   ContfiionflunfavoraMoto 
stripping  m  the  Unitod  Statos/Poni  Trade. 

(a)  Conditions  unfavorable  to 
shipping  in  the  trade.  (1)  The  Federal 
Maritime  Commission  has  determined 
diet  die  Government  of  Peru  ("GOF') 
has  created  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  by  enacting,  implementing 
and  enforcing  laws  and  regulations 
which  unreasonably  restrict  non- 
Peruvian-flag  carriers  from  competing  in 
the  Trade  on  the  same  basis  as 
Peruvian-flag  carriers,  and  additionally 
deny  to  non-Peruvian-flag  carriers 
effective  and  equal  access  to  cargoes  in 
the  Trade.  Moreover,  the  laws  and 
regulations  at  issue  unilaterally  allocate 
and  reserve  export  liner  cargoes  from 
the  Uruted  States  for  carriage  by 
Peruvian-flag  carriers. 

(2)  GOP  law  provides  that  non- 
Fttruvian-flag  carriers  must  become 
associate  carriers  or  obtain  cai^  from 
shippers  who  have  secured  waivers  for 
individual  shipments  or  certification  of 
cai^  shipped,  to  operate  in  the  Trade. 
The  enforcement  of  this  system 
discriminates  against  U.S.  shippers  and 
exportera,  restricts  their  opportunities  to 
select  a  carrier  of  their  own  choice,  and 
hampers  their  ability  to  compete  in 
international  markets. 

(b)  Peruvian-flag  carriers- 
assessment  of  fees.  (1)  "Voyage"  means 
an  inbound  or  outbound  movement 

.  between  a  foreign  country  and  the 
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United  States  by  a  vessel  engaged  in  the 
United  States  trade.  Each  inbound  or 
outbound  movement  constitues  a 
separate  voyage.  For  purposes  of  this 
part,  the  transportation  of  cargo  by 
water  aboard  a  single  vessel  inbound  or 
outbound  betwen  ports  in  Peru  and 
ports  in  the  United  States  under  one  or 
more  bills  of  lading  issued  by  or  on 
behalf  of  the  Peruvian-flag  carriers 
named  in  paragraph  (b)(2)  of  this 
section,  whether  on  board  vessels 
owned  or  operated  by  the  named 
carriers  or  in  space  chartered  by  the 
named  carriers  on  vessels  ovsrned  or 
operated  by  others,  or  carried  for  the 
account  of  the  named  carriers  pursuant 
to  Agreements  on  file  with  the  Federal 
Maritime  Commission,  under  any  of  the 
tariffs  enumerated  in  paragraph  (b)(4)  of 
this  section,  shall  be  deemed  to 
constitute  a  voyage. 

(2)  For  each  voyage  completed  after 
the  effective  date  of  this  section,  the 
following  carriers  shall  pay  to  the 
Federal  Maritime  Commission  a  fee  in 
the  amount  of  $50,000: 

Compania  Peruana  de  Vapores  ("CPV"): 
Empresa  Naviera  Santa,  S.A.  ("Santa"); 
Naviera  Neptuno,  S.A.  ("Neptuno");  and 
Naviera  Universal.  S.A.  ("Uniline"). 
TTie  fee  for  each  voyage  shall  be  paid  by 
certified  or  cashiers  check  made 
payable  to  the  Federal  Maritime 
Commission  within  7  calendar  days  of 
the  completion  of  the  voyage  for  which 
it  is  assessed. 

(3)  Each  Peruvian-flag  carrier  named 
in  paragraph  (b)(2)  of  this  section  shall 
file  with  the  Federal  Maritime 
Commission  a  report  setting  forth  the 
date  of  each  voyage  completed,  amount 
of  cargo  carried,  and  amount  of  fees 
assessed  pursuant  to  paragraph  (b)(2)  of 
this  section  during  the  preceding 
calendar  quarter.  Each  such  report  shall 
include  a  certification  that  all  applicable 
fees  assessed  pursuant  to  paragraph 
(b)(2)  of  this  section  have  been  paid,  and 
shall  be  executed  by  the  Chief  Executive 
Officer  under  oath.  Such  reports  shall  be 
filed  within  15  days  of  the  end  of  each 
calendar  quarter. 

(4)  If  any  Peruvian-flag  carrier  shall 
fail  to  pay  any  fee  assessed  by 
paragraph  (b)(2)  of  this  section  within 
the  prescribed  time  for  payment,  or  fail 
to  file  any  quarterly  report  required  by 
paragraph  (b)(3)  of  this  section  within 
the  prescribed  period  for  filing,  the 
tariffs  identified  below,  as  applicable  to 
such  carrier,  shall  be  suspended 
effective  30  dalendar  days  after  the 
expiration  of  the  calendar  quarter  in 
which  such  fees  or  report  were  due: 

(i){A)  Compania  Peruana  de  Vapores 
(CPV) 


FMC  No.  14— Applicable  BETWEEN  United 
States  Atlantic  and  Gulf  Ports  AND  Ports 
in  South  America,  Trinidad,  and  the 
Leeward  and  Windward  Islands. 

FMC  No.  15— Applicable  FROM  United 

States  West  Coast  Ports  and  Hawaii  TO 
Ports  in  Chile,  Peru,  Mexico.  Panama  and 
the  West  Coast  of  Central  America. 

FMC  No.  16— Applicable  FROM  Ports  in 
Chile,  Peru,  Mexico,  Panama  and  the 
West  Coast  of  Central  America  TO 
United  States  West  Coast  Ports  and 
Hawaii. 

(B)  Empresa  Naviera  Santa,  S.A. 

FMC  No.  3— Applfcable  FROM  Rail 

Container  Tenninals  at  United  States 
Pacific  Coast  Ports  TO  Ports  in  South 
America. 

FMC  No.  5— Applicable  FROM  Rail 

Terminals  at  United  States  Interior  Ports 
and  Points  TO  Peru  and  Chile. 

FMC  No.  7— Applfcable  BETWEEN  United 
States  Atlantic  and  Gulf  Ports  and  Ports 
in  Peru. 

(C)  Naviera  Neptuno,  S.A. 

FMC  No.  5— Applfcable  BETWEEN  United 
States  Pacific  Ports  AND  Peru  and 
Pacific  Coast  Ports  in  Chile,  Colombia 
and  Ecuador,  1 

(D)  Naviera  ihiversal,  S.A.  (Uniline) 

FMC  No.  2— Applfcable  BETWEEN  United 
States  Ports  and  Points  AND  Ports  and 
Points  in  Central  America,  South 
America,  Mexico,  and  the  Caribbean, 

(ii)  The  following  conference  tariffs,  or 
any  other  conference  tariff  covering  the 
Trade,  including  intermodal  tariffs 
covering  service  from  interior  U.S. 
points: 

Atlantic  »  Gulf /West  Coast  of  South 
America  Conference 

FMC  No.  2— Applicable  FROM  United  States 
Atlantic  and  Gulf  Ports  TO  West  Coast 
Ports  in  Peru  and  Chile  via  the  Panama 
Canal. 

FMC  No.  3— Applicable  FROM  Points  in  the 
United  States  TO  Points  and  Ports  in 
Chile,  Peru,  and  Bolivia  moving  through 
United  Slates  Atlantic  and  Gulf  Ports  of 
Interchange. 

FMC  No.  5— Applicable  FROM  Points  and 
Ports  in  Chile,  Pera  and  Bolivia  TO 
Points  and  Ports  in  the  United  States, 
moving  through  United  States  Atlantic 
and  Gulf  Ports  of  Interchange. 

FMC  No.  6— Applicable  FROM  Chilean  and 
Peruvian  Ports  of  Call  via  the  Panama 
Canal  TO  Ports  of  Call  on  the  Atlantic 
and  Gulf  Coasts  of  the  United  States. 

(iii)  Any  other  tariff  which  may  be 
filed  by  or  on  behalf  of  the  carriers 
listed  in  paragraph  (b)  of  this  section. 

(iv)  In  the  event  of  suspension  of 
tariffs  pursuant  to  this  paragraph,  all 
affected  conference  or  rate  agreement 
tariffs  shall  be  amended  to  reflect  said 
suspensions.  Op>eration  by  any  carrier 
under  suspended,  cancelled  or  rejected 
tariffs  shall  subject  said  carrier  to  all 


applicable  remedies  and  penalties 
provided  by  law. 

(c)  Source  of  fees.  Any  fees  assessed 
by  paragraph  (b)(2)  of  this  section 
against  Peruvian-fl^g  carriers  operating 
pursuant  to  any  Agreement  filed  with 
the  Federal  Maritime  Commission 
providing  for  revenue  pooling,  joint 
service,  space-chartering  or  other  joint 
operations  shall  be  paid  by  such 
Peruvian-flag  carriers  without  affecting 
the  revenue  shares  or  amount  of  revenue 
earned  by  non-Peruvian-flag  carriers 
operating  pursuant  to  such  Agreements. 

(d)  Effective  Date.  Paragraph  (a)  of 
this  section  is  effective  on  March  28, 
1989.  The  date  upon  which  paragraphs 
(b)  and  (c)  of  this  section  shall  become 
effective  shall  be  determined  by  further 
order  of  the  Commission  amending  this 
section. 


§586.3   Condmont  unfavorable  to 
•Mpping  in  the  United  States/Ecuador 
Trade. 


'  ui^a 


(a)  Conditions  ui^avorable  to 
shipping.  (1)  The  Federal  Maritime 
Commission  has  determined  that  the 
Government  of  Ecuador  ("GOE")  has 
created  conditions  unfavorable  to 
shipping  in  the  foreign  trade  of  the 
United  States  by  enacting,  implementing 
and  enforcing  laws,  decrees  and 
regulations  which  unreasonably  restrict 
non-Ecuadorian-flag  carriers  from 
competing  in  the  liquid  bulk  trade  from 
the  United  States  to  Ecuador  on  the 
same  basis  as  Ecuadorian-flag  carriers. 

(2)  Resolution  No.  012/87  unilaterally 
reserves  export  liquid  bulk  cargoes  from 
the  United  States  to. Ecuador  for 
carriage  by  Ecuadorian-flag  carriers 
who  utilize  Ecuadorian-flag  vessels  or 
charter  third-flag  vessels,  or  U.S.-flag 
carriers  who  utilize  U.S.-flag  vessels. 
The  enforcement  of  this  system 
discriminates  against  U.S.  carriers  and 
other  maritime  companies  desirous  of 
participating  in  this  Trade  through  the 
charter  of  third-flag  vessels,  and  denies 
to  non-Ecuadorian-flag  carriers  effective 
and  equal  access  to  liquid  bulk  cargoes 
in  the  Trade.  It  also  discriminates 
against  U.S.  shippers  and  exporters 
whose  opportunities  to  select  a  carrier 
of  their  choice  are  restricted  and  whose 
ability  to  compete  in  international 
markets  is  hampered. 

(b)  Ecuadorian-flag  carriers — 
assessment  of  fees,  flj  "Voyage"  for 
purposes  of  this  section  means  an 
outbound  movement  from  the  United 
States  to  a  foreign  coimtry  by  a  vessel 
engaged  in  the  United  States  trade.  Each 
outbound  movement  constitutes  a 
separate  voyage.  The  transportation  of 
cargo  by  water  aboard  a  single 
outbound  vessel  between  ports  in  the 
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United  States  and  ports  in  Ecuador 
under  one  or  more  bills  of  lading  issued 
by  or  on  behalf  of  the  Ecuadorian-flag 
carrier  Maritime  Transligra.  S.A 
('Transligra").  whether  on  board  vessels 
owned  or  operated  by  Transligra  or  in 
space  chartered  by  Transligra  in  vessels 
owned  or  operated  by  others  shall  be 
deemded  to  constitute  a  voyage. 

(2)  For  each  voyage  completed  after 
the  effective  date  of  this  section. 
Transligra  shall  pay  to  the  Federal 
Maritime  Commission  a  fee  in  the 
amoimt  of  $100,000.  The  fee  for  each 
voyage  shall  be  paid  by  certified  or 
cashiers  check  made  payable  to  the 
Federal  Maritime  Commission  within  14 
calendar  days  of  the  completion  of  the 
voyage  for  which  it  is  assessed. 

(c)  Report.  Transligra  shall  file  with 
the  Federal  Maritime  Commission  a 
report  setting  forth  the  names  of  vessels 
operated  by  Transligra  in  the  Trade, 
whether  owned  or  chartered;  the  names 
of  vessels  on  which  Transligra  has 
chartered  space  for  the  carriage  of  cargo 
in  the  Trade,  and  the  names  and 
addresses  of  the  owners  of  such  vessels; 
the  date  of  each  voyage  completed  in 
the  Trade;  the  amount  of  cargo  carried; 
and  the  amount  of  fees  assessed 
pursuant  to  paragraph  (b)(2)  of  this 
section  during  the  preceding  calendar 
quarter.  Each  such  report  shall  include  a 
certification  that  all  applicable  fees 
assessed  pursuant  to  paragraph  (b)(2)  of 
this  section  have  been  paid,  and  shall  be 
executed  by  the  Chief  Executive  Officer 
under  oath.  Each  report  shall  be  filed 
within  15  days  of  the  end  of  the 
applicable  calendar  quarter. 

(d)  Refusal  of  Clearance  by  the 
Collector  of  Customs.  If  Transligra  shall 
fail  to  pay  any  fee  assessed  by 
paragraph  (b)(2)  of  this  section,  or  fail  to 
file  any  quarterly  report  required  by 
paragraph  (c)  of  this  section  within  the 
prescribed  period  for  filing,  the 
Secretary  of  the  Commission  shall 
request  tiie  Chief.  Carrier  Rulings 
Branch  of  the  U.S.  Customs  Service  to 
direct  the  collectors  of  customs  at  ports 
in  the  U.S.  Gulf  of  Mexico  to  refuse  the 
clearance  required  by  Section  4197  of 
the  Revised  Statutes  (46  U.S.C.  app.  91) 
to  any  vessel  owned  or  operated  by 
Transligra. 

By  the  Commission, 
loaeph  C  Polking, 

Secretary. 

(FR  Doc.  89-19408  Filed  5-17-89: 8:45  am) 
BIUJNQ  CODE  t7S0-O1-«l 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SOCFRPartIS 

Marine  Mammala;  Native  Exemptiona 

AOENCV.  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  public  meetings. 

SUINMARY:  In  the  November  14. 1988. 
Federal  Register  (53  FR  45788)  the  Fish 
and  Wildlife  Service  (Service)  proposed 
to  amend  the  regulations  in  50  CFR  Part 
18  implementing  the  Marine  Mammal 
Protection  Act  of  1972  (the  Act).  16 
U.S.C.  1361-1407.  The  proposed  rule 
would  prohibit  the  taking  of  sea  otters 
by  Alaskan  Natives  for  use  in  creating 
and  selling  authentic  Native  articles  of 
handicrafts  and  clothing  under  the 
Native  Exemptions  section  of  the  Act,  16 
U.S.C.  1371(b).  In  the  Februaty  15, 1989. 
Federal  Re^ster  (54  FR  6040).  the 
Service  extended  the  comment  period 
on  the  proposed  rule  to  April  13. 1989.  In 
the  May  31, 1989,  Federal  Register  (54  FR 
23233),  the  Service  gave  notice  that  the 
comment  period  was  further  extended 
throu^  November  30, 1989,  to  allow 
time  for  public  meetings  to  be  conducted 
in  selected  coastal  Alaska  locations 
within  the  range  of  the  sea  otter,  and  at 
one  location  in  California.  This  notice 
announces  the  exact  times  and  locations 
of  those  meetings. 

DATES:  The  public  meetings  are 
scheduled  as  follows: 

1.  September  1. 1989. 1:M  p.m.,  Atka, 
Alaska 

2.  October  2, 1989, 7:00  p.m..  Sitka. 
Alaska 

3.  October  3. 1989.  7:00  p.m..  Klawock. 
Alaska 

4.  October  9, 1989. 7:00  p.m..  Unalaska. 
Alaska 

5.  October  12. 1989.  7:00  p.m..  Cordova. 
Alaska 

6.  October  16. 1989,  7:00  p.m.. 
Anchorage.  Alaska 

7.  October  19. 1989.  7:00  p.m..  Homer. 
Alaska 

8.  October  23. 1989. 7:00  p.m..  Kodiak. 
Alaska 

9.  October  24, 1989,  7:00  p.m.. 
Dillingham.  Alaska 

10.  October  26. 1989,  7:00  p.m..  Seldovia. 
Alaska 

11.  October  30, 1989, 1:00  p.m..  San 
Francisco,  California 

Written  comments  and  materials  on 
the  proposed  rule  will  still  be  accepted 
through  November  30. 1989. 

addresses:  The  public  meetings  will  be 
held  in  the  following  locations: 


1.  Atka — Atka  Community  Building. 
Atka.  Alaska  98S02 

2.  Sitka^^]entennial  Building 
(Pestchouroff  Room).  Sitka.  Alaska 

99o3o 

3.  Klawock— Alaska  Native  Brotfaeriwod 
Hall.  Klawock.  Alaska  99925 

4.  Unalaska — City  Coundi  Quunbeta, 
Unalaska.  Alaska  99685 

5.  Cordova—Cordova  Public  Library, 
Cordova.  Alaska  99574 

6.  Anchorage— Large  Conference  Room. 
First  Floor,  Regional  Office.  U.S.  Fish 
and  Wildlife  Service.  1011 E.  Tudor 
Road,  Anchorage.  Alaska  99503 

7.  Homer— Kachemak  Bay  Campus  of 
the  Kenai  Peninsula  College,  533  E. 
Pioneer  Avenue.  Homer,  Alaska  99603 

8.  Kodiak — Fisherman's  Hall.  Kodiak. 
Alaska  99615 

9.  Dillingham— Senior  Citizens  Center, 
Dillingham,  Alaska  99578 

10.  Seldovia— Seldovia  Native 
Association  Office,  206  Main  Street. 
Seldovia,  Alaska  99663 

11.  San  Francisco— Fort  Mason  Center, 
Golden  Gate  National  Recreation 
Area.  Building  201,  Room  A2.  San 
Francisco,  California  94102 

Comments  and  materials  concerning 
the  proposed  rule  may  be  sent  to  the 
Regional  Director,  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Road. 
Anchorage,  Alaska,  99503,  or  delivered 
in  person  to  the  U.S.  Fish  and  Wildlife 
Service.  1011  East  Tudor  Road, 
Anchorage,  Alaska.  Comments  and 
materials  received  in  response  to  the 
proposed  rule  will  be  available  for 
public  inspection  at  the  above  address 
during  normal  working  hours  of  8:00  a.m. 
to  4:30  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT 
Jon  R.  Nickles,  Supervisor.  Marine 
Mammals  Management,  Fish  and 
Wildlife  Enhancement  U.S.  Fish  and 
Wildlife  Service,  1011  East  Tudor  Road, 
Anchorage.  Alaska.  99503.  telephone 
(907)  786-3492. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  will  be  open  to  the  public. 
Interested  parties  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  the  issue  under 
consideration,  that  is,  the  Service's 
proposal  to  prohibit  the  taking  of  sea 
otters  by  Alaskan  Natives  for  use  in 
creating  and  selling  authentic  Native 
articles  of  handicrafts  and  clothing 
under  the  Native  Exemption  section  of 
the  Act.  16  U.S.C.  1371(b).  Oral 
statements  may  be  limited  in  length  if 
the  niimber  of  parties  present  at  the 
meetings  necessitates  such  a  limitation. 
There  are.  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  meetings  or  mailed  to 
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the  Service.  The  closing  of  the  comment 
period  for  the  proposed  rule  remains 
November  3a  1989.  Parties  unable  to 
attend  any  of  the  meetings  but  who  wish 
to  provide  written  comments  or 
materials  should  mail,  or  deliver  in 
person,  their  submissions  to  the 
Service's  Anchorage  Regional  Office 
(see  ADDRESSES  section  above). 

The  author  of  this  notice  is  Je^y  L 
Horwath,  Division  of  Fish  and  Wildlife 
Management  Assistance,  U.S.  Fish  and 
Wildlife  Service,  Mail  Stop  820- 
Arlington  Square,  18th  and  C  Streets, 
NW..  Washington,  DC  20240. 

Dated:  August  11, 1989. 
RiclMrd  N.  Smith, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 
[FR  Doc.  89-19425  Filed  8-17-89;  8:45  am] 
MUINQ  coot  431»4MI 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Strawberry  Ridge  Timber  Sale,  Dixie 
National  Forest,  Utah 

agency:  Forest  Service,  USDA. 

action:  Revision  of  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement. 

summary:  The  Forest  Service  published 
a  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  in  the 
May  25, 1989  Federal  Register  (Vol.  54, 
No.  100]  for  a  proposal  to  harvest  timber 
and  build  roads  in  the  Strawberry  Ridge 
area  on  the  Cedar  City  Ranger  District 
of  the  Dixie  National  Forest  in  Kane 
County,  Utah.  That  notice  is  hereby 
revised  to  show  that  the  Draft 
Environmental  Impact  Statement  PEIS) 
is  expected  to  be  available  for  public 
review  in  October  1989,  and  the  Final 
Environmental  Impact  Statement  (FEIS] 
is  scheduled  to  be  completed  by  January 
1990.  No  other  revisions  are  made. 

Dated:  August  3, 1989. 
Hugh  C  Thompson, 
Forest  Supervisor. 
[FR  Doc.  89-19388  Filed  8-17-89;  8:45  am] 

WUJNO  CODE  341»-11-M 

Forest  Service,  USDA. 

North  Slope  Timber  Sale,  Dixie 
National  Forest,  Utah 

agency:  Forest  Service,  USDA. 
ACTION:  Revision  of  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement. 

summary:  The  Forest  published  a 
Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  in  the 
May  25, 1989  Federal  Register  (Vol.  54, 
No.  100]  for  a  proposal  to  harvest  timber 
and  build  roads  in  the  north  slope  area 
of  Boulder  Mountain  on  the  Teasdale 


Ranger  District  of  the  Dixie  National 
Forest  in  Wayne  County,  Utah.  That 
notice  is  hereby  revised  to  show  that  the 
Draft  Environmental  Impact  Statement 
(DEIS]  is  expected  to  be  available  for 
public  review  in  October  1989,  and  the 
Final  Environmental  Impact  Statement 
(FEIS]  is  scheduled  to  be  completed  by 
January  1990.  No  other  revisions  are 
made. 

Dated:  August  3, 1989. 
Hugh  C  Thompson, 
Forest  Supervisor. 

[FR  Doc.  89-19389  Filed  8-17-89;  8:45  am] 
MLUNO  CODE  3410-1 1-11 


Strawt>erry  Gulch  Timber  Sale 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  [EIS]  to  analyze  and  disclose 
the  environmental  effects  of  a  site 
specific  proposal  to  harvest  timber  in 
the  Strawberry  Gulch  area  of  the 
Hayden  Ranger  District,  Carbon  County, 
Wyoming.  The  National  Environmental 
Policy  Act  (NEPA]  requires  an  early  and 
open  process  for  determining  the  scope 
of  issues  to  be  addressed  and  for 
identifying  the  significant  issues  related 
to  the  proposal.  The  Forest  Service  will 
schedule  a  public  scoping  meeting  to 
identify  issues  related  to  the  proposal 
during  the  latter  part  of  September  1989 
in  the  town  of  Encampment,  Wyoming. 
Adequate  notice  will  be  given  with  the 
specific  location  and  date  so  that 
interested  and  affected  people  may 
attend. 

The  Forest  Service  is  seeking 
comments  during  the  scoping  analysis 
from  other  Federal,  State,  and  local 
agencies,  and  organizations  and 
individuals  who  may  be  interested  or 
affected  by  the  decision.  The  analysis 
process  will  include: 

1.  Identification  of  the  issues  to  be 
addressed. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues, 
issues  covered  by  previous 
environmental  review,  and  issues  not 
within  the  scope  of  this  decision. 
DATE:  The  Draft  EIS  is  expected  to  be 
completed  and  made  available  for 
.pubhc  review  and  comment  in 


December  1989.  A  public  comment 
period  of  45  days  will  be  established, 
beginning  August  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Submit  written  comments  and 
suggestions  concerning  management  of 
the  area  or  the  scope  of  the  analysis,  or 
direct  any  questions  about  the  proposed 
action  and  Environmental  Impact 
Statement  to  Bob  Thompson,  District 
Forester,  Box  187,  Encampment,  WY 
82325,  phone  307-327-5481. 

SUPPLEMENTARY  INFORMATION:  The 

Strawberry  Gulch  timber  sale  is  a  site 
speciBc  project  identified  in  the 
Medicine  Bow  Land  and  Resource 
Management  Plan  (Forest  Plan].  This 
project  was  tentatively  scheduled  during 
the  first  ten-year  period  of  the  Forest 
Plan,  and  is  intended  to  implement  the 
Plan  and  achieve  the  desired  future 
condition  for  the  area. 

The  decision  to  be  made  is  how  to 
best  manage  the  Strawberry  Gulch  area, 
and  whether  to  implement  the  proposed 
timber  sale  and  other  related  activities. 
The  related  activities  could  include  road 
construction  and  reconstruction,  site 
preparation,  tree  planting  and  thinning, 
and  some  road  closures. 

A  reasonable  range  of  alternatives, 
including  "no  action",  which  would 
result  in  no  development  of  the  area, 
and  the  "proposed  action"  will  be 
considered.  Other  alternatives  may  be 
formulated  as  a  result  of  scoping,  and 
may  consider  various  combinations  of 
development  designs  for  timber  harvest, 
transportation,  wildlife  and  fishery 
habitat  activities,  and  visual  and 
recreation  opportunities. 

The  draft  Environmental  Impact 
Statement  (EIS]  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December  1989.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  DEIS  in  the  Federal 
Register. 

The  comment  period  on  the  draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the  Envirorunental 
Protection  Agency's  notice  of 
availability  appears  in  the  Federal 
Renter.  It  is  very  important  that  those 
interested  in  the  Strawberry  Gulch 
timber  sale  participate  at  that  time.  To 
be  ihe  most  helpfiU.  comments  on  the 
DEIS  should  be  as  specific  as  possible 
and  may  address  the  adquacy  of  the 
statement  or  the  merits  of  the 
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alternatives  discussed  (see  The  Coondl 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3).  In  addition,  Federal  court 
decisions  have  established  that 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  positions  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp, 
V.  NRDC,  435  U.S.  5ia  553  (1978). 
Envtrounental  objectionB  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement.  Wisconsin  Heritages, 
Inc.  V.  Harris.  400  F.  Supp.  1334. 1338 
(E.D.  Wis.  1980).  The  reason  for  this  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  fmal. 

After  the  comment  period  ends  on  the 
draft  EIS,  the  comments  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  fmal 
environmental  impact  statement.  The 
ftnal  EIS  is  scheduled  to  be  completed 
by  June  1990.  In  the  final  EIS  the  Forest 
Service  is  required  to  respond  to  the 
comments  received  (40  CFR  1503.4).  The 
responsible  official  will  consider  the 
comments,  responses,  environmental 
consequences  discussed  in  the  EIS,  and 
applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposal.  The  responsible  official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  review  under  38  CFR  217. 

Dated;  August  9. 1988. 
Gerald  G.  Heath, 
Forest  Supervisor. 

(FR  Doc  89-19455  FUed  8-17-88;  8:45  am) 
DtLUNQ  COOE  M1»-tMI 


Packers  and  Stockyards 
Admlnistrstlon 

Withdrawal  of  Certification  of  Central 
Filing  System;  Arkansas 

The  certification  of  the  Statewride 
central  filing  system  of  Arkansas  is 
hereby  withdrawn  on  the  basis  of 
information  submitted  by  W.).  "Bill" 
McCuen,  Secretary  of  State,  and  in 
accordance  with  State  of  Arkansas  Act 
655  of  1989. 

The  central  filing  system  was 
previously  certified,  pursuant  to  section 
1324  of  the  Food  Security  Act  of  1985,  for 
all  farm  products  produced  in  that  State 


except  for  cattle  and  calves,  goats, 
horses,  hogs,  mules,  sheep  and  Iambs  (51 
FR  46887,  December  29, 1986;  52  FR  6040, 
February  27. 1987). 

This  is  issued  pureuant  to  authority 
delegated  by  the  Secretary  of 
Agriculture. 

Authority:  Sec.  1324(c)(2).  Pub.  L.  9^196,  99 
Stat.  1535,  7  U.S.C.  ia31(c){2);  7  CFR 
2.17(eH3).  2.56(a)(3).  51  FR  22795. 

Dated:  August  14, 19B8. 
B.H.  (KO)  Jonea, 

Administrator.  Packeit  and  Stockyards 
Administration. 

[FR  Doc.  89-19421  Filed  »-17-«9;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Undar  Review  by  ttw 
Office  of  Management  and  Budget 
(0MB) 


DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census 
Title:  Alternative  Questionnaire 
Experiment  S-601, 605, 606,  607,  609A, 
6093.  610A,  610B 
Type  of  Request:  Now  Collection 
Burden:  29,168  hours 
Number  of  Respondents:  42.000 
Avg  Hours  per  Response:  41  minutes 
Needs  and  Uses:  This  survey  will  test 
and  evaluate  question  wording, 
layout,  and  instructions  for  the  census 
quesdonnaire  whfch  is  administered 
to  the  entire  population.  The  Census 
Bureau  staff  will  use  the  information 
gathered  to  improve  the  design  and 
content  of  later  census  forms. 
Affected  Public:  Indtviduals  or 

households 
Frequency:  One-time  only 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Don  Arbuckle,  395- 
734a 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commeree,  Room  He622, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  coUectian  should  be  sent  to 
Don  Arbuckle.  OMB  Desk  Officer,  Room 
3208.  New  Executive  Ofince  Building. 
Washington.  DC  20S03. 


Dated:  August  10, 1989. 

Edward  Michals, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

(FR  Doc.  89-19443  Filed  8-17-a9;  8:45  am) 
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[Docket  No.  90S17-9117] 

Request  for  Comments  on  ttte 
Preliminary  Implementotion  Plan  of 
Portion  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988;  National 
Trade  Data  Bank 

AGOtCY:  Office  of  the  Under  Secretary 
for  Economic  Affairs.  Commerce. 
ACTION:  Notice  and  reqvest  for 
comments. 

summary:  Pursuant  to  subtitle  E  of  title 
V  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988. 15  U.S.C. 
4901-4913.  the  Commerce  Department  is 
establishing  a  National  Trade  Data  Bank 
(NTDB)  and  is  proposing  a  systems 
concept  for  it.  The  purpose  of  the  NTDB 
is  to  provide  reasonable  public  access, 
including  electronic  access  to  data 
"useful  *  *  •  to  policymakers  and 
analysts  concerned  with  international 
economics  and  trade  *  *  **'  and  "*  *  * 
data  *  •  *  of  the  greatest  interest  to 
United  States  business  firms  that  are 
engaged  in  export-related  activities  and 
to  Federal  and  State  agencies  that 
promote  exports.  *  *  *", 

The  purpose  of  this  notice  is  to  inform 
the  public  and  seek  comments  prior  to 
the  establishment  of  the  NTDB. 
DATE:  Comments  from  the  public  should 
be  received  no  later  than  September  13, 
1989. 

ADDRESS:  Written  comments  should  be 
addressed  to:  )ohn  E.  Cremeans. 
Economic  Affairs.  Office  of  Business 
Analysis.  Room  4878.  Department  of 
Commerce,  Washingtoa  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Cremeans,  telephone  (202)  377- 
1405. 

SUPPI^MENTARY  INFORMATION:  Subtitle 
E.  Part  I  of  Title  V  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  directs 
the  Department  of  Commerce  to 
establish  and  manage  a  National  Trade 
Data  Bank  (NTDB)  consisting  of  two 
parts:  (1)  An  "International  Economic 
Data  System"  (lEDS)  and  (2)  an  "Export 
PromoticHi  Data  System"  (EPDS).  The 
Act  calls  for  the  Secretary  of  Commerce, 
with  the  assistance  of  crther  Federal 
agencies  to  assemble,  in  one  location. 
those  economic  demogtaphic,  social, 
and  other  statistics  of  the  United  States 
and  other  countries  that  are  of  use  to 
policymakers  and  analysts  concerned 


If 
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with  international  economics  and  trade. 
The  NTDB  will  also  include  information 
of  greatest  interest  to  U.S.  businesses 
engaged  in  export-related  activities  and 
to  Federal  and  State  agencies  that 
promote  exports.  The  NTDB  is  to  be 
operational  within  two  years  of  the 
enactment  of  the  Act  (i.e..  August  23. 
1990). 

Interagency  Trade  Data  Advisory 
Committee 

Some  of  the  U.S.  information  called 
for  in  the  lEDS  and  the  EPDS  is 
produced  by  the  Department  of 
Commerce.  However,  a  significant 
portion  is  produced  by  other  government 
agencies.  The  Act  stipulates  that  each 
agency  shall  provide  data  considered 
necessary  to  the  operation  of  the  data 
bank.  In  addition,  some  of  the  data  to  be 
included  in  the  lEDS  may  be  derived 
from  foreign  sources  such  as  foreign 
government  agencies  or  international 
organizations. 

The  Act  establishes  the  Interagency 
Trade  Data  Advisory  Committee 
(ITDAC)  to  be  chaired  by  the  Secretary 
of  Commerce.  The  ITDAC  vsrill  consist 
of: 

The  United  States  Trade 

Representative. 
The  Secretary  of  Agriculture. 
The  Secretary  of  Defense, 
The  Secretary  of  Commerce, 
The  Secretary  of  Labor. 
The  Secretary  of  Treasury, 
The  Secretary  of  State, 
The  Director  of  the  Office  of 

Management  and  Budget, 
The  Director  of  the  Central 

Intelligence  Agency. 
The  Chairman  of  the  Federal  Reserve 

Board. 
The  Chairman  of  the  International 

Trade  Commission. 
The  President  of  the  Export-Import 

Bank, 
The  President  of  the  Overseas  Private 

Investment  Corpora'tion, 

or  their  designees,  and 

Such  other  members  as  may  be 
appointed  by  the  President  from  full- 
time  officers  or  employees  of  the  Federal 
Government. 

The  Secretary  of  Commerce  will  seek 
the  advice  of  the  Committee  on  the 
establishment,  structure,  contents,  and 
operation,  of  the  NTDB  as  approprifrte 
with  the  goals  of  assuring  timely  and 
accurate  collection  of  the  information 
and  providing  efficient  access  to  the 
data  by  the  private  sector  and 
government  officials.  The  ITDAC  will  be 
a  standing  committee  that  will  provide 
ongoing  consultation  and  guidance  to 
the  Secretary. 


Review  tA  Notice  by  the  Interagency 
Trade  Data  Advisory  Committee 

This  notice  on  the  NTDB  was 
reviewed  by  the  Interagency  Trade  Data 
Advisory  Committee  and  the  Committee 
was  asked  for  its  advice  in 
correspondence  and  in  a  formal  meeting. 
The  first  draft  of  the  notice  was 
circulated  to  the  member  agencies  on 
March  17. 1989  and  representatives  of 
the  member  agencies  were  briefed  on 
the  draft  on  March  20. 1989.  Comments 
were  received  and  changes  made  to  the 
draft.  The  second  draft  was  circulated  to 
the  member  agencies  of  the  Committee 
on  April  21, 1989.  At  the  meeting  of  the 
Interagency  Trade  Data  Advisory 
Committee  on  May  3. 1989. 
representatives  were  briefed  on  the 
draft  notice. 

Content 

A  determination  has  not  yet  been 
made  as  to  the  specific  data  entities  to 
be  included  in  the  data  bank.  However, 
the  language  of  the  Act  provides  clear 
guidance  on  the  general  types  of 
information  to  be  included.  The  agencies 
of  the  Federal  government  and 
especially  those  represented  on  the 
Interagency  Trade  Data  Advisory 
Committee  will  be  asked  to  determine 
those  data  entities  that  are  prepared  or 
estimated  by  them  that  should  be 
included  in  the  EPDS  or  the  lEDS.  The 
Secretary  of  Commerce,  with  the  advice 
of  the  ITDAC.  will  request  additional 
data  entities  if  they  are  determined  to  be 
useful  in  carrying  out  the  purposes  of  the 
Act  or  may  delete  data  items  not 
determined  to  be  useful. 

The  resulting  list  of  data  entities, 
determined  by  the  Secretary  with  the 
advice  of  the  Committee,  will  constitute 
the  initial  desired  content  of  the  data 
bank.  Data  entities  may  be  added  or 
deleted  later  as  circumstances  change  or 
experience  suggests  improvement.  The 
actual  content  of  the  data  bank  when  it 
is  made  available  to  the  public  will, 
however,  be  determined  in  part  by  the 
resources  and  budget  for  the  purpose  of 
the  NTDB  that  are  available  to  the 
Secretary  and  to  the  Federal  agencies 
supplying  the  data.  Data  determined  to 
be  useful,  but  not  available  initially,  will 
be  included  as  resources  and  budget 
permit. 

International  Economic  Data  System: 
The  lEDS  will  contain  current  and 
historical  statistics  for  the  United  States 
and  other  countries  with  which  we  have 
"important"  economic  relations  and 
which  are  determined  to  be  useful  for 
policymakers  and  analysts  concerned 
with  international  economics  and  trade. 
Among  the  statistics  specifically  cited  as 
examples  of  data  to  be  included  in  the 
lEDS  are  the  following: 


Imports  and  exports: 

Aggregate  statiitics 

Industry  specific  statistics 

Product-specific  statistics 

Maiket  penetration  statistics 

Foreign  destinationa  for  exports 
International  service  transactions 
International  capital  markets 

Interest  rates 

Exchange  rates 
Foreign  direct  investment  in  United  States 
International  labor  market 

Wage  rates  by  industry 

Unemployment  rates 

Labor  productivity 
Policies  affecting  trade 

Trade  barriers 

Export  financing  policies 
Imports/exports  by  States 

Destination 

Origin 
"Any  other  economic  and  trade  data 
collected  by  the  Federal  Government 
that  the  Secretary  determines  to  be 
useful  in  carrying  out  the  purposes  of  this 
subtide." 

Export  Promotion  Data  System:  The 
EPDS  will  contain  information  of 
greatest  interest  to  U.S.  firms  engaged  in 
export-related  activities  and  to  Federal 
and  State  agencies  that  promote 
exports.  The  Act  calls  for  the  system  to 
"monitor,  organize,  and  disseminate" 
information  on  the  following: 

Business  opportunities  in  foreign  countries 
Industry  sectors  in  foreign  countries  with 
high  export  potential  including: 
Size  of  marlcet, 
Distribution  of  products. 
Competition, 
Significant  applicable  laws,  regulations, 

specifications,  and  standards, 
Appropriate  government  officials,  trade 
associations  and  other  contact  points 

Foreign  countries  generally  such  as: 
Economic  conditions 
Common  business  practices 
Significant  trade  barriers  and  tariffs. 
Other  significant  laws  and  regulations 
regarding  imports,  licensing,  patents,  etc.. 
Export  financing  information. 
Transactions  involving  barter  and 

countertrade,  and 
"Any  other  similar  information,  that  the 
Secretary  determines  to  be  useful  in 
carrying  out  the  purposes  of  this 
subtitle." 

The  Act  specifically  excludes  data 
which  are  prohibited  from  disclosure  to 
the  public  by  other  laws  or  are 
authorized  to  be  withheld  under 
provision  of  law.  Also,  it  may  not 
contain  classified  information.  Finally, 
with  the  exception  of  section  5408  which 
calls  for  an  expansion  in  the  collection 
of  information  on  service  sector 
transactions,  the  Act  does  not  grant 
authority  to  collect  any  new  information 
from  individuals  or  entities  outside  the 
Federal  government. 
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Users 

The  Act  directs  Commerce' to  moke 
the  information  available  to: 

U.S.  Government  poUcymaken, 

U.S.  busineu  firnw, 

U.S.  workers, 

U.S.  industry  associations, 

U.S.  agricultural  interests. 

State  and  local  economic  development 
agencies;  and  other  interested  U.S.  persons 
who  could  benent  from  such  information. 

The  Act  further  directs  Commerce  to 
consult  regularly  with  representatives  of 
the  private  sector  and  o^cials  of  State 
and  local  governments  on  the  adequacy 
of  trade  information  and  se^ 
recommendations  on  how  the 
information  can  be  made  more 
accessible,  understandable,  and 
relevant. 

Operation  and  Dissemination 

The  Act  requires  that  Commerce 
manage  the  data  base  by  utilizing 
appropriate  data  retrieval  systems  to 
mom'tor,  organize,  analyze,  and 
disseminate  the  information  found  in  the 
data  bank  and  to  use  the  most  effective 
means  to  make  the  information 
available  to  a  wide  range  of  potential 
users  ranging  from  individual  citizens  to 
government  officials.  Operation  of  the 
data  base  should  facilitate 
dissemination  through  nonprofit 
organizations  with  significant  outreach 
programs. 

The  Act  further  directs  that 
information  systems  created  by  fte 
NTDB  should  not  unnecessarily 
duplicate  existing  systems  available 
from  other  U.S.  Government  agencies  or 
the  private  sector  and  that  Commerce 
provide  reasonable  public  services  and 
access  (including  electronic  access)  to 
any  information  maintained  as  part  of 
the  data  base. 

Dissemination  of  the  NTDB  is  to  be 
faciUtated  through  public/private 
partnerships  with  the  information 
community  (State  and  local 
governments,  nonprofit  arganizations, 
libraries,  and  information  vendors)  to 
provide  multiple  outlets  for  obtaining 
the  information. 

Operation  of  the  NTDB 

The  Department  of  Commerce  will 
establish,  on  a  government  computer 
system  or  on  a  private  computer  system 
under  contract,  the  National  Trade  Data 
Bank.  The  system  will  be  comprised  of 
1)  an  information  to  be  contained  in  the 
Export  Promotion  Data  System  and  the 
International  Economic  Data  System.  2) 
computer  programs  and  related  software 
necessary  to  establish,  operate,  update, 
and  maintain  the  information  contained 
in  the  EPDS  and  lEDS^  3)  software  and 


related  information  necessary  to 
maintain  and  ensurt  the  security  of  the 
information  found  in  the  data  bank,  and 
4]  the  programs  and  related  software 
necesssary  to  disseminate  the  NTDB 
information  to  its  intended  audience 
through  a  network  of  government, 
nonprofit,  and  private  information 
distributors.  Management  and  operation 
of  this  system  will  be  in  accord  with 
0MB  Circular  A-130.  Management  of 
Information  Resources,  internal 
Department  of  Commerce  administrative 
orders,  and  other  applicable  information 
processing  standarcfe  that  may  apply  as 
determined  by  the  Department's  Office 
of  Information  Resources  Management 

The  NTDB  will  be  operated  as  an 
information  warehouse.  Statistics  and 
other  data  will  be  supplied  by  Federal 
Government  agencies  and  other 
organizations  in  bulk  electronic  form 
using  magnetic  tape,  diskette,  or 
telectHnmunications  as  the  means  to 
transfer  the  information  &om  agency 
internal  files  to  the  NTDB.  Information 
in  the  system  will  be  updated  on  a 
regular  ongoing  basis  at  the  same  time  it 
is  made  nvailable  to  the  publ  :  through 
other  means.  While  the  information  will 
be  stored  in  a  Comnierce^perated  data 
bank,'  supplier  ageacies  will  retain 
ownership  and  maintain  control  of  their 
respective  data  in  the  data  bank.  They 
will  be  solely  responsible  for  updating, 
correcting,  and  verift/ing  their  data  in 
the  data  bank.  The  NTDB  "manager" 
will  not  be  authorized  to  change, 
correct,  or  delete  any  substantive  data 
item  from  the  data  bank. 

The  NTDB  is  not  designed  to  replace 
existing  dissemination  programs  of 
supplier  agencies.  Many  individuals  and 
organizations  have  already  established 
means  to  obtain  certain  trade  related 
information  from  these  agencies.  Access 
channels  currently  in  place  should  not 
be  disrupted  due  to  the  establishment  of 
the  NTDB  unless  the  supplier  agency 
elects  to  change  its  dissemination 
program.  The  NTDB  will  offer  an 
additional  outlet  for  supplier  agendes' 
information. 

In  addition  to  the  basic  statistical  data 
and  reports,  other  informaticm  will  be 
included  in  a  data  "dictionary"  for  each 
entity  in  the  lEDS  and  EPDS.  This  will 
include  such  items  as  (examples  are 
shown  in  parenthesis):  program  (U.S. 
Balance  of  Payments],  agency/ 
organization  (BEA,  U.S.  Department  of 
Commerce),  contact  (name  of  individual 
responsible  for  infomation),  telephone 
number,  update  schedule  (Mid^month  in 
Mard),  June,  September,  and  December), 
creation  and/or  expiration  date  (3/3/88). 


■  Soma  hiitorical  data  may  be  itored  ofT-line. 


time  period  covered  (1968  to  present  for 
most  series),  periodidty/seasonality 
(Annual  and  quarterly,  seasonally 
ad)usted  and  unadjusted),  basis  of 
classification  (SIC  TKJBA.  etc), 
description  of  data  metkods.  caveats, 
coverage,  and  references  to  other 
sources  of  information.  The  "data 
dictionary"  will  be  used  both  for 
internal  NTDB  operations  and  will  be 
disseminated  in  electronic  and  paper 
form  so  that  users  will  be  able  to 
detomine  what  is  in  the  data  bank, 

To  the  extent  possible,  computer 
programs  required  by  the  NTDB  will    ■ 
take  advantage  aS  off-tlK-shelf  software 
to  minimize  system  development  costs 
and  expected  future  maintenance 
expenditures.  The  system  will  be  built 
using  data  management  software  that 
features  a  structured  qoery  language 
(SQL).  The  implementation  will  be 
designed  to  allow  for  expansion  of  the 
content  of  the  data  bank  widi  a 
minimum  of  reprogramming  effort 

Trade-related  information  now 
available  from  supplier  agendes  is 
structured  in  a  wide  variety  of  formats. 
By  contrast  data  for  both  the  lEDS  and 
the  EPDS  will  be  supplied  and 
maintained  in  a  limited  set  of  standard 
formats.  This  will  enable  the  data  bank 
to  accommodate  as  much  of  the  supplied 
information  as  possible  without 
specialized  programming,  provide 
enough  Hexibility  to  enable  the  data 
bank  to  dynamically  change  without 
major  reprogramming  efforts,  and.  be 
logically  coherent  to  users. 

Forms  of  Dissemination 

Information  will  be  distributed  to  end 
users  via  govenunent,  nonprofit  and 
private  distributors  to  take  advantage  of 
existing  information  dissemination 
networks.  "Retail"  distributors  are 
expected  to  include  State  development 
agendes,  nonprofit  organizations. 
Federal  depository  Ubraries,  the 
National  Technical  Information  Service, 
the  Government  Printing  Office,  private 
sector  information  vendors,  and 
Department  of  Commerce  Field  Offices. 

Information  frcmi  die  data  bank  will 
be  transferred  in  "bulk"  to  the  retail 
distributors;  i.e..  only  whole  categories 
of  infonnation  will  be  shipped  (e.g.,  an 
update  of  all  of  BEA's  iatemational 
transactims).  not  single  requests  (e.g^ 
exports  of  iiulustrial  sufplies  and 
materials  exduding  petroleum  in  1986). 
Distributors,  in  turn.  nu|y  repackage  the 
information,  provide  vahie-added 
services  and/or  proprietary  information, 
and  redistribote  the  infonnation  to  their 
respective  crastituents. 

There  will  be  three  forms  of  media 
used  to  provide  information.  The 


primary  medium  for  distributimi  of 
NTDB  information  will  be  the  compact 
disk-read  only  memory  (CD-ROM).  TMs 
technology  provides  the  capability  to 
distribute  m  electronic  format  vast 
amounts  of  information  at  an  extremely 
low  cost  relative  to  other  technologies 
(printed  or  electnmk:).  MonWy  NTOB 
CD-ROMs  win  be  prodaoed  that  contain 
the  entire  data  bank,*  indacBng  all 
infonsatioB  updaled  daring  -tttB  month. 
Uses  may  ofataiB  tbe  CD-ROMs 
individoaily  or  tfaroi^  a  aahscription 
service  which  will  pr<wkie  new  CD- 
ROMs  each  month;  tfaey  wifl  be 
distributed  by  tbe  Government  Mnting 
Office  and/ or  tiie  National  Technical 
Information  Service.  They  mil  also  be 
distributed  tluxiugh  the  GPO  Federal 
Depository  Library  program. 

The  CD-ROMs  will  be  prepared  to 
conform  with  ISO-g660  standards  to 
ensure  compatibility  widi  existing  Q>- 
ROM  readers  and  software.  Information 
on  the  CD-ROMs  will  be  structured  on 
the  disk  to  afford  maximum  usability  by 
a  wiue  a  variety  of  computer  and 
computer  operating  systems.  Along  with 
the  CO-ROM.  Commeroe  will  distribute 
software  to  perform  rudimentary  search, 
reporting,  and  extraction  functions.  No 
specialized  programs  to  perform  more 
sophisticated  searches  or  numeric 
manipulation  are  planned.  Software  wffl 
not  be  written  on  the  CD-ROM;  it  will 
be  distributed  using  floppy  diskettes 
containing  the  proper  program  for  &x 
computer  system  speci^ed  t^  the 
purchaser.  Current  plans  call  for 
software  to  be  developed  for  die  Apple 
Macintosh™  and  IBM  PC™  (or 
compatible)  families  of  computers. 
Programs  for  other  computer  operating 
systems  will  be  provided  as  demand 
warrants  and  as  CD-ROM  technology  is 
made  available  to  these  systems. 

Using  the  CD-ROM  medium  for 
distribution  will  not  be  appropriate  for  a 
small  subset  of  NTDB  information.  This 
constitutes  information  tiiat  is 
perishable  in  nature;  it  loses  its  value 
quiddy  and  most  be  accessed  as  soon 
as  possible  after  it  is  made  avafiable  to 
the  public.  For  example,  Commerce's 
International  Trade  Administration  and 
the  Department  of  Agriculture  issue 
daily  trade  opportunities  (TOPS),  which 
are  leads  to  help  U.S.  businesses  export 
their  goods  and  services  to  foreign 
countries.  TOPS  leads  are  nsueOy  very 
time  sensitive,  often  reqwing 
submission  of  bids  withia  30  to  60  days 
of  the  d^e  tte  TC»>S  notice  is  filed. 
Informafion  on  the  CD-ltOM  wiU  be  at 
least  30  «)d  possibly  BO  days  old  by  te 
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■  Some  Iriftariorf  data  majr  be  made  avanaMenn 
separate  CD-MMS  (hat  wevpdated  anauaity  or 
lt:H  frequently  a*  required. 


time  it  is  availaiile  to  end  isers. 
Consequesdy.  a  second  oos^onent  of 
the  NTDB  distribation  service  ^nll  be  an 
electronic  bulletin  board  or  tiam'inr 
coB^iuter  servioe  t^  wifl  enable  NTDB 
end  users  to  direct^  acoess  time 
sensitive  infomatkm.  The  bulletin 
board  will  not  contain  otbec.  leas  time 
sensitive  iirformation  that  is  aoaBaUy 
distributed  on  the  CD-ROM. 

The  third  form  of  distribution  will  be 
via  magnetic  tape(s),  whidi  will  contain 
the  same  iafbrmatioa  provided  on  the 
CD-ROM. 

These  three  foms  of  distribation — 
CD-ROM,  btdletm  board,  and  magnetic 
tape — constitute  what  Commerce 
defines  as  the  "standard"  NTDB  service. 
It  provides  all  the  information  found  in 
the  NTDB  to  as  wide  an  audience  as 
possible  and  at  the  lowest  possible 
prices.  The  standard  service  is  expected 
to  meet  the  needs  of  the  average  NTDB 
user. 

In  addition  to  the  standard  service. 
Commerce  will  offer  a  higher  "premium" 
levd  of  service  to  users  diat  require 
NTDB  information  (perishable  or  not]  as 
soon  as  it  is  made  available  to  the 
pubhc.  The  distinction  between  the 
premium  service  and  the  standard 
service  is  one  of  timeliness  and  cost  not 
content;  i.e.,  users  of  the  premium 
service  will  obtain  the  same  information 
content  distributed  via  the  standard 
service  but  will  receive  it  in  a  more 
timely  manner.  Users  of  the  premium 
service  will  be  charged  the  hill  direct 
cost  of  providing  this  information  to 
them  wiiich  is  expected  to  be  higher 
than  the  cost  of  obtaining  the  NTDB 
using  the  standard  service.  Spedfic 
premium  service  costs  which  may  be 
recovered  through  user  fees  are  outiined 
in  0MB  Circular  A-130  and  the 
Department  of  Comnerce  Draft 
Departmental  Administrative  Order  on 
Electronic  Dissemination  of  Information. 

The  premium  service  will  provide 
users  wrilh  direct  electronic  access  to  the 
NTDB.  litis  may  be  accomplished  via 
standard  asynchronous 
telecommunications  or  via  spedalized 
high-speed  data  links.  The  exact  type  of 
telecommunications  service  offered  will 
depend  on  the  capebiUties  of  the 
computer  site  selected  to  house  the 
NTDB  operations.  However,  the 
preouum  service  will  not  allow  selective 
query  and  access  to  the  data  bank. 
Rather,  it  will  provide  a  aiechanism  to 
transfer  updated  infomation  in  bulk 
fit)m  the  NTDB  computer  system  to  the 
premium  user's  computer  sySteaa. 

An  exaaiple  may  clarify  Ae  premium 
service  concept.  Oae  type  of  premium 
servioe  user  is  expected  to  be  aa 
information  vendor  that  will  obtain 


NTDB  tarfoiBBtion.  add  «ake  to  it  and 
resell  the  information  to  itsdiaats.  Hie 
initid  JistiiiiUiBO  of  NTDBinfisraiatien 
to  diis  aser  will  pnteUy  be  Tin 
magnetic  (ape.  "nRPBaJler,  the  user  will 
establish  conaaanicatiens  periodicafly 
with  the  NTDB  carapifter  to  obtain  more 
recent  inSomation.  NTM  sailisare  wfll 
detenniDe  what  iBfonnation  was 
updated  since  Ibe  aser  last  ebtriaed 
data  and  transRdt  ^  of  it  to  tiw  user's 
computer. 

Depending  on  die  time  and  Iieqmnity 
with  wdidi  fte  user  obtains  tttf oimation. 
tbe  update  oonld  range  from  a  fiew 
numbers  nr  reports  to  mifiions  itf  pieces 
of  information. 

J^inally,  Commerce  proposes  a  ^rd 
level  of  NTDB  service— NTDB 
authorized  distributors — whereby 
Commeroe  and  interested  distributors 
enter  into  a  contractual  anrangement  Tor 
distribution  of  the  NlTiB.  Conuaeroe 
wishes  to  encourage,  throm^  this 
service,  the  development  of  private 
value  added  programs  and  services 
which  will  make  information  contained 
in  the  NTDB  more  useful  to  a  wider 
spectrum  of  users.  It  is  also  inteiuied  to 
provide  a  measure  of  quality  control  by 
providing  a  mechanism  to  insure  the 
completeness,  accuracy,  timeliness,  and 
documentation  of  the  data  made 
available  to  the  public.  In  general 
authorized  distributors  agree  to  meet 
certain  standards  in  return  for  the  use  of 
the  NTDB  logo  and  trademark  and 
customer  referral  by  the  Department  of 
Commerce.  Any  organization  may 
become  an  authorized  distributor. 

Specific  contractual  arrangements 
have  not  been  developed.  However, 
proposed  rules  spedfy  that  authorized 
distributors  will: 

Make  the  entire  NTDB  available  to  all 
requestors,  not  just  the  most  profitable 
segments  of  the  data  bank. 

Update  their  copy  of  the  data  bank 
daily  usii^  the  NTDB  piemtiun  servioe 
or  at  a  frequency  commensurate  with 
the  distributor's  fora  of  dissemination, 
e.g..  a  distributor  packaging  NTDB 
information  and  using  a  CX>-ROM  as  the 
distribution  medium  aust  obtain  the 
most  recent  information  prior  to 
mastraing  the  disc. 

Clearly  identify  the  source  of  each 
data  item  they  distribute. 

Pass  along  standard  descriptive 
information  about  the  data  iachiding 
any  caveats  about  use  of  the  data. 

Pay  an  annual  fee  to  the  Department 
of  Commerce  to  de&ay  its  ooats  of 
administering  tbe  service. 

IVovide  a  feedback  Beokaaism  to 
enable  Gonnnerce  to  learn  of  erron  to 
the  mf ormatioa,  soKestions  far 
improvement  to  the  ooatent  or 


34208  Federal  Register  /  Vol.  54.  No.  159  /  Friday.  August  18.  1989  /  Notices 


organization  of  the  NTDB.  usage  of  the 
information,  etc. 

No  restrictions  are  placed  on  how  the 
information  is  organized,  the  medium 
used  to  distribute  it.  or  what,  if  any, 
ancillary  value  added  services 
accompany  the  information.  No 
restrictions  will  be  placed  on  charges  to 
users  of  these  services;  they  will  be 
expected  to  vary  depending  on  the 
extent  of  specialized  services 
accompanying  the  information. 

In  return,  the  Department  will: 

Conduct  a  modest  news  release  and 
publicity  campaign  about  the  NTDB  that 
emphasizes  the  contents  of  the  data 
bank  and  includes  phrases  such  as  "See 
your  authorized  NTDB  distributor." 

Provide  a  list  of  authorized 
distributors  to  the  public. 

Provide  an  "NTDB  assistance  phone 
line".  Staff  will  provide  basic 
information  on  the  data  bank  and  offer 
to  send  a  list  of  distributors.  A  list  of 
callers  expressing  a  wish  to  be 
contacted  by  distributors  will  be 
provided  to  authorized  distributors. 

It  is  important  to  emphasize  that 
redistribution  of  information  in  the 
NTDB  is  not  restricted  to  authorized 
distributors.  Commerce  cannot  nor  will 
it  attempt  to  prevent  users  of  the 
standard  or  premium  services  from 
redistributing  the  non-copyrighted 
information  in  any  manner  they  see  fit. 
However,  the  authorized  distributor 
service  is  planned  to  provide  quality 
control  and  provide  attractive  market 
opportunities  to  a  large  number  of 
information  distributors. 

With  very  few  exceptions,  none  of  the 
information  in  the  NTDB  is  copyrighted. 
If  copyrighted  information  is  included  in 
the  data  bank,  special  permission  to 
redistribute  it  may  need  to  the  obtained 
from  the  copyright  holder. 

Summary  of  User  Access  Options 

The  three  levels  of  service  proposed 
provide  users  of  the  NTDB  with  a 
number  of  choices  for  receiving 
information.  In  sum,  the  standard 
service  offers  access  to  alfdata  the 
lowest  possible  prices;  the  premium 
service  offers  access  with  more  frequent 
updates  and  faster  delivery  at  higher  but 
still  reasonable  prices;  the  authorized 
distributor  service  offers  the  prospect 
that  non-Federal  sources  will  provide 
value  added  services  and  analysis  at 
commensurate  rates. 

Developer's  Toolkit 

The  Department  of  Commerce  wishes 
to  encourage  the  development  of 
ancillary  computer  programs,  analytical 
tools,  and  other  related  data  by  non- 
Federal  sources  to  assure  the  widest  and 
most  effective  use  of  information  found 


in  the  National  Trade  Data  Bank.  To 
meet  this  objective,  tke  Department  will 
prepare  and  issue  to  ell  interested 
parties  a  Developer's  Toolkit  which  will 
provide  sufficient  information  about  the 
content  and  structure  of  the  NTDB  to 
enable  businesses  and  individuals  to 
design  and  prepare  these  tools. 
Information  to  be  included  in  the  toolkit 
will  include: 

File  structure  and  orgsnization  of  the  CD- 
ROM 

File  structure  and  organization  of  the 
distribution  tape 

File  structtve  and  organization  of 
information  distributed  online 

The  data  dictionary 

Data  bank  update  schedule 

Suggested  applications 

Sample  data  files 

Tentative  plans  call  for  the 
Developer's  Toolkit  to  be  available  by 
December  31. 1989. 

Resource  and  Budget  Constraints 

The  Department  of  Commerce 
supports  the  NTDB  is  doing  everything 
possible,  within  the  tight  limits  of  the 
Department's  budget,  to  get  the  system 
into  operation  by  the  August  1990  date 
set  by  the  Trade  Act.  The  NTDB  is  an 
advanced  and  complex  information 
distribution  system  requiring  time  and 
substantial  development  and  data 
conversion  costs  to  the  Department  of 
Commerce  and  the  other  Federal 
Agencies  supplying  data.  Nothing  in  this 
notice  should  be  construed  to  guarantee 
that  the  NTDB  will  be  complete  with  all 
described  features  in  August  1990.  TTie 
NTDB  is  expected  to  evolve  and 
improve  after  its  initial  release;  features 
described  in  this  notice  but  not  initially 
available  will  be  added  as  resource  and 
budget  availability  permit. 

Request  for  CommeniB 

The  Department  of  Commerce  invites 
the  public  to  comment  on  the  proposed 
preliminary  implementation  plan  within 
30  days  of  this  notice.  In  particular,  the 
Department  of  Commerce  solicits  views 
by  the  public  on: 

1.  The  proposal  to  have  three  levels  of 
service — standard,  premium,  and 
authorized  distributor  service. 

2.  The  proposed  rules  for  the 
authorized  distributor  service. 

3.  The  specific  contents  of  the 
international  economk  data  system  and 
the  export  promotion  data  system. 

4.  Specific  telecommunications 
requirements  for  access  to  the  premium 
service. 

Recommendations  leceived  may  be 
incorporated  into  planning  for  the 
content  and  organization  of  the  data 
bank.  At  its  option,  the  Department  of 
Commerce  may  elect  o  distribute 


recommendations  (without  attribution) 
as  part  of  the  NTDB  Developer's  Toolkit 
in  order  to -provide  further  guidance  to 
software  writers  designing  programs  to 
enhance  the  value  of  information  in  the 
NTDB. 

Additional  Federal  Register  notices 
about  the  National  Trade  Data  Bank 
may  be  issued  as  plans  are  further 
developed  covering  the  content  of  the 
data  bank,  the  authorized  distributors 
service,  and  proposed  user  charges. 
Persons  interested  in  receiving  these 
and  other  public  correspondence 
concerning  the  NTDB  directly  may  have 
their  name  added  to  the  NTDB  mailing 
list  by  contacting  John  E.  Cremeans. 

Dated:  August  14, 1988.     , 

Mark  W.  PUnt. 

Acting  Under  Secretary  for  Sconomic  Affairs, 
U.S.  Department  ofCommeite. 
[FR  Doc.  69-19406  Filed  8-17-89;  8:45  am] 
BILUNG  COOC  3S10-EA-II 


International  Trade  Administration 

[A-S88-610]  I 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Mechanical 
Transfer  Presses  From  Japan 

AGENCY:  Import  Administration. 
International  Trade.  Administration. 
Commerce. 

action:  Notice. 

summary:  We  preliminarily  determine 
that  mechanical  transfer  presses  from 
Japan  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  We  have  notified  die  U.S. 
International  Trade  Commission  (ITC) 
of  our  determination  and  have  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries  of  mechanical 
transfer  presses  from  Japan  as  described 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice.  If  tkis 
investigation  proceeds  normally,  we  will 
make  a  final  determination  by  October 
24. 1989.  I 

EFFECTIVE  DATE:  August  18. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 

Mary  S.  Clapp.  James  P.  Maeder.  Jr.,  or 
V.  Irene  Darzenta,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  377-3965,  377-4929,  or 
377-0188,  respectively. 


SUPFLEMENTARY  JNFORMATUM: 
Freliniiucy  Detemiinatiaa 

We  preiimhiarily  detBrmtne  thai 
mechanical  transfer  presses  (MTPs^ 
from  Japan  are  being,  or  are  iflcely  to  be, 
sold  in  the  United  States  at  less  than  fair 
vahie,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930.  as  amended,  19  U.S.C. 
section  1673b  (the  Act).  The  estimated 
margins  are  shown  in  Ae  "Suspension 
of  Liqnidatitm"  section  of  this  notice. 

CaMHistacy 

Since  the  notice  of  initiation  (54  HI 
5993.  February  7, 19891,  the  following 
events  have  occurred.  On  March  8.  ISSQi, 
the  ITC  determined  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  Sroni  Japan  of 
mechanical  transfer  presses  (54  FR 
9905). 

On  March  3, 1989  and  May  la  1989, 
the  Departraeot  presented  Section  A  and 
Sections  B,  C  end  D.  respectively,  of  the 
antidumping  duty  questionnaire  to 
Komatsu,  Ltd.  (Komatsu).  This  company 
accounted  for  a  substantiad  portion  of 
exports  of  the  subject  merchandise  £rom 
Japan  to  the  United  States  during  Uie 
period  of  investigation.  On-  a  voluntary 
basis.  Aida  Engineering,  Ltd.  (Aida)  also 
responded  to  the  antidumping  duty 
questionnaire. 

Responses  to  Section  A  of  the 
questionnaire  were  due  on  March  31. 
1989,  and  responses  to  the  remaining 
sections  were  due  on  June  9, 1989.  At  the 
request  of  the  respondents,  the  response 
deadline  for  Sections  B,  C  and  D  of  die 
questionnaire  was  extended  to  June  26, 
1989.  Responses  to  Section  A  were 
received  on  March  3L,  1989,  and 
responses  to  Sections  B,  C  and  O  were 
received  June  26. 1989.  The  I9epartment 
issued  supplemental  questionnaires  to 
both  Komatsu  and  Aida  on  May  24, 
1989,  and  July  12, 1989.  Suppleraeutal 
responses  were  filed  by  both 
respondents  on  May  31, 1989  and  July 
24,198a 

On  May  2S,  1989,  petitioners 
requested  that  the  pteliminary 
determination  be  postponed  for  30  days. 
On  June  12. 1988.  in  aocordaoce  with 
sectkn  733(c)(lNA)  of  the  Act  we 
postponed  dw  preUiniiiary 
deterainadon  until  July  21, 1989  (54  FR 
24027).  On  July  3.  IDSS.  petitioners 
requested  that  die  Department  further 
extend  the  period  for  the  preiiaiaiary 
determiaadon  by  an  additional  20  tteys. 
On  July  13,  ifliO,  ia  acoardance  witli 
sectioB  733(cHlX^  ef  (he  Act.  we 
postponed  liie  preliminary 
determinaUon  mtil  Aa^mi  10, 1900  (M 
FR  29597). 
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Sce^  of  Investigatioa 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  aomefldataie.  Od  Jamuoy  1, 
19aa  ^  United  States  biHy  converted 
to  tke  Hamuoized  Tariff  Scfaedak 
(ifrS)  as  ironded  for  ia  eectioB  1201  e< 
se?.  of  tbe  OmiBbas  IVade  and 
Competittveness  Act  of  1088.  AQ 
nerdiandiBe  euteied  cr  withdrawn  frora 
warehouse  for  consaaqitton  on  or  after 
this  date  wiD  be  daaeified  solely 
acoordnig  to  the  appropriate  HTS  item 
nombers.  The  HTS  item  aainbers  are 
provided  for  conwaiienoe  and  Costoms 
purposes.  Hie  written  description 
remains  dispositive  as  to  the  scope  of 
produt^t  covoage. 

The  products  coveped  by  this 
investigation  are  mechanical  transfer 
presses  from  Japan.  For  purposes  of  this 
investigation,  Ae  term  "mechanical 
transfer  presses"  refers  to  automatic 
metal-forming  machine  tools  with 
multiple  die  stations  in  which  the 
workpwce  in  moved  from  station  to 
station  by  a  transfer  mechanism 
synchronized  with  die  press  action, 
whether  imported  as  mechtnes  or  parts 
suitable  for  use  solely  er  principally 
with  these  machines.  These  presses  may 
be  assembled  or  unassembled.  Prior  to 
Jannary  1, 1989,  such  merchandise  was 
classifiable  under  items  674.3583, 
674.3586, 674.3557.  674.3592,  674.3^4, 
674.3S96, 674.5315,  and  674.5320  of  the 
Tariff  Schedvks  of  the  United  Slates 
Annotated  iJSUSS).  Until  July  1. 1909, 
this  merchandise  was  classifiable  under 
HTS  subheadmgs  6462.290),  6462.39.00. 
B462.49J)a  6482.99.00.  and  6466.945a 
Effective  July  1, 1969,  the  Committee  for 
Statistical  Annotation  of  the  Tariff 
Schedules  changed  the  tariff 
classificaticHi  of  mechanical  transfer 
presses.  Mechanical  transfer  presses  are 
currently  classifiable  under  HTS  item 
nmnbers  6482.99:0035  and  8466.94.5040. 

Period  of  Investigation 

The  period  of  investigation  covers 
MTPs  sold  and  shipped  in  the  period 
January  1, 1987  through  January  31. 1989. 

Snch  or  Similar  Compansons 

Komatsu  claimed  that  it  had  sales  of 
merdiaiidise  ia  the  hone  market  during 
the  period  of  investigation  which  were 
similar  to  oertaiR  MTPs  sold  to  the 
United  States.  We  prelimiaarily 
detennise  that  oaly  one  of  the  MTPs 
sold  to  the  United  States  could 
reasonably  be  compared  to  aa  MIT  sold 
ia  ^  hone  market  For  that  sale,  we 
based  foreign  soarket  value  on  the  home 
market  {Mice.  For  all  other  MTPs  sold  to 
the  United  States,  we  determined  that 


there  were  ao  sales  of  such  or  similar 
merchandise.  Therefore,  we  used 
constructed  value  as  the'basis  for 
calculating  foreign  market  value. 

Although  its  home  market  was  viable. 
Aida  daimed  that  there  were  no  ssles  of 
raerchandise  tiHtich  were  saffidently 
similar  to  that  sold  to  the  Uahed  Slates 
to  serve  as  a  bssts  for  oomparison. 
Therefore,  we  used  constructed  value  as 
the  basis  for  calculating  foreign  market 
value. 

Fair  Value  CempeRsans 

To  determine  whe&er  sales  of  MlTs 
from  Japan  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  to  the 
foreign  market  value,  n  specified  in  the 
"United  Stales  Price"  and  'Toreign 
Market  Value"  sections  of  this  notice. 

United  Stetes  Price 

For  both  respondents  ia  this 
investigatioii.  we  t»sed  the  United 
States  price  on  purchase  prioe  in 
accordance  with  section  77^B]  of  the 
Act.,  because  all  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States. 

A.  Komaisu 

For  Komatsu,  we  calculated  purchase 
price  based  on  packed  Lo.b.  Japaoese 
port  prices,  packed  p.o.e.  duty  paid  on 
carrier  prices,  or  packed  delivered 
prices,  as  appropriate.  We  made 
deductions,  where  appropriate,  for 
foreign  Inland  freight  foreign  inland 
insurance,  ocean  freight  au-  freight  U.S. 
inland  freight  loading  charge,  unloading 
charge,  brokerage  and  handing,  marine 
insurance.  U.S.  Customs  duty  and  fees, 
discounts  and  spare  parts.  We 
disallowed  the  installation  expenses 
claimed  by  Komatsu  as  a  deduction  to 
U.S.  price,  as  it  appears  that  such 
expenses  are  characteristic  of 
manufacturing  costs  rather  than 
movement  charges.  See  A(5)  of  section 
on  "Constructed  Value".  We  also 
disallowed  as  deductions  to  U.S.  prioe 
export  proceed  insurance  and 
reassembly  insurance.  We  ccmsider 
these  to  be  selling  expenses  which 
cannot  be  deducted  from  U.S.  price  in 
purchase  price  transactions.  We  added 
uncollected  or  rebated  duties  pursuant 
to  section  77ZldXl)iB)  of  the  Act. 

B.  Aida 

For  Aida.  we  calculated  parcbase 
price  based  oa  pecked  ex -go  down 
Japaaese  port  prices  ar  packed  f-ab. 
U.S.  port  prices,  as  appropriate.  We 
made  deductions,  where  appropriate,  for 
foreiga  iDlaad  freight  aad  iasuraoce, 
ocean  freight,  brokerage  and  handling, 
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Stevedoring  charges,  marine  insurance, 
air  freight,  and  U.S.  Customs  duty  and 
fees. 

Foreign  Market  Value 

In  accordance  with  section  773(a)(2) 
of  the  Act.  we  calculated  foreign  market 
value  based  on  a  home  market  sale  or 
constructed  value,  as  appropriate. 

A.  Komalstx 

For  the  one  sale  of  similar 
merchandise  in  the  home  market  for 
which  the  difference  in  merchandise 
adjustment  was  less  than  20  percent  of 
the  home  market  price  (net  of  discounts 
and  movement  charges),  we  calculated 
foreign  market  value  based  on  the 
packed,  ex-factory  price  to  an  unrelated 
customer.  We  made  deductions  for 
inland  freight  and  discounts.  We 
deducted  the  home  market  packing  costs 
from  the  foreign  market  value  and 
added  U.S.  packing  costs.  We  made 
circumstance  of  sale  adjustments  for 
differences  in  credit  terms,  technical 
services,  warranty  and  advertising, 
pursuant  to  section  353.56  of  the 
Department's  regulations  published  in 
the  Federal  Register  on  March  28, 1989 
(54  PR  12742)  (to  be  codified  at  19  CFR 
353.56). 

Where  appropriate,  we  made  further 
adjustments  to  the  home  market  price  to 
account  for  differences  in  the  physical 
characteristics  of  the  merchandise,  in 
accordance  with  section  353.57  of  the 
Department's  regulations. 

For  those  products  sold  in  the  United 
States  for  which  the  difference  in 
merchandise  adjustment  between  the 
reported  home  market  product  and  the 
U.S.  product  was  substantial,  we 
determined  that  the  home  market  MTPs 
could  not  reasonably  be  compared  to 
the  MTPs  sold  to  the  United  States.  In 
this  investigation,  we  determined  that 
an  adjustment  greater  than  20  percent  of 
the  home  market  selling  price  less 
inland  freight  and  discounts  was 
substantial.  In  these  instances,  we 
calculated  foreign  market  value  based 
on  constructed  value,  in  accordance 
with  section  773(e)  of  the  Act.  The 
methodology  used  to  calculate 
constructed  value  is  fully  described  in 
the  "Constructed  Value"  section  of  this 
notice. 

B.  Aida 

For  the  reasons  stated  in  the  "Such  or 
Similar  Merchandise"  section  of  this 
notice,  foreign  market  value  was  based 
on  constructed  value  in  accordance  with 
section  773(a)(2)  of  the  Act.  Constructed 
value  was  calculated  in  accordance  with 
section  773(e)  of  the  Act.  The 
methodology  used  to  calculate 
constructed  value  is  fully  described  in 


the  "Constructed  Value"  section  of  this 
notice. 

Constructed  Value 

The  constructed  value  for  both 
Komatsu  and  Aida  included  materials, 
fabrication,  general  expenses,  profit  and 
packing.  For  both  companies,  actual 
general  expenses  were  used  since  these 
exceeded  the  statutory  minimum 
requirement  of  ten  percent  of  the  cost  of 
materials  and  fabrication.  The  statutory 
eight  percent  profit  was  applied  to  the 
cost  of  production  for  both  companies 
since  the  profit  in  the  home  market  was 
less  than  the  statutory  minimum.  The 
finance  expense  was  reduced  to  account 
for  the  interest  portion  included  in  the 
imputed  credit  expense.  The  constructed 
values  submitted  by  the  respondents 
were  relied  upon,  except  in  those 
instances  where  the  costs  were  not 
appropriately  quantified  or  valued,  as 
described  below. 

A.  Komatsu:  We  made  the  following 
adjustments  to  constructed  value: 

(1)  Inventory  was  excluded  from 
Komatsu's  calculation  of  the  offset  to 
finance  expense.  Inventory  carrying 
costs  were  not  included  as  a  selling 
expense,  therefore,  no  adjustment  to 
interest  expense  was  necessary  for  this 
portion  of  finance  expenses. 

(2)  Bond  issue  costs  and  stock  issue 
costs  were  included  in  the  calculation  of 
finance  expense.  These  expenses  are 
more  appropriately  characterized  as 
finance  rather  than  general  and 
administrative  expenses  as  claimed  by 
Komatsu. 

(3)  Capitalized  interest  was  not 
included  in  the  cost  of  manufacturing. 
According  to  Financial  Accounting 
Standards  Nos.  34  and  42,  interest 
should  be  capitalized  for  assets 
intended  for  sale  or  lease  that  are 
constructed  or  otherwise  produced  as 
discrete  projects.  However,  interest 
capitalization  is  only  required  for  these 
assets  if  the  effect,  compared  with  the 
effect  of  expensing  interest,  is  material. 
Upon  review  of  the  time  required  to 
construct  the  MTP  and  the  cost 
involved,  it  appears  that  capitalization 
of  interest  is  not  appropriate.  Therefore, 
capitalized  interest  was  not  included  for 
the  preliminary  determination. 

(4)  General  and  administrative  costs 
were  recalculated  based  on  the  selling, 
general  and  administrative  expenses 
from  the  Ministry  of  Finance  Report  of 
the  parent  company,  Komatsu  Ltd.,  as 
best  information  available,  since  certain 
adjustments  made  l^  Komatsu  in  its 
response  could  not  be  reconciled.  The 
Department  deducted  those  items  which 
were  identified  as  product-line  research 
and  development,  a9d  ex-factory 


expenses.  (For  an  explanation  of  selling 
expense  adjustments,  see  (6)  below.) 

(5)  Installation  costs  were  included  in 
the  cost  of  manufacturii^  because 
Komatsu  reported  the  price  of  the  MTP 
inclusive  of  installation.  Due  to  the 
nature  of  these  expenses,  it  appears  that 
they  are  characteristic  of  manufacturing 
expenses  rather  than  movement  charges 
as  claimed  by  Komatsu. 

(6)  Where  we  used  constructed  value 
because  there  were  no  sales  of  such  or 
similar  merchandise  in  the  home  market, 
we  deducted  selling  expenses  which 
could  be  matched  with  the  direct  selling 
expenses  incurred  on  the  U.S.  sales  from 
SG&A  as  reflected  in  tha  Ministry  of 
Finance  Report.  We  addbd  U.S.  selling 
expenses  as  a  surrogate  for  sale-specific 
home  market  expenses.  We  made  a 
circumstance  of  sale  adjustment  based 
on  U.S.  direct  selling  expenses,  which 
consisted  of  credit,  warranty, 
advertising,  technical  service,  export 
proceeds  insurance,  and  reassembly 
insurance.  We  offset  U.S.  commissions 
against  home  market  indirect  selling 
expenses. 

B.  AIDA:  We  made  the  following 
adjustments  to  constructed  value: 

(1)  We  calculated  interest  expense  as 
a  percentage  of  the  cost  of  sales  on  a 
consolidated  basis  rather  than  on  a 
parent  company  basis  as  reported  in  the 
submission.  Since  Aida  had  not 
provided  specific  details  on  the  amount 
of  interest  income  related  to  operations, 
no  deduction  from  interest  expense  was 
allowed. 

(2)  Transfer  prices  were  used  for  the 
cost  of  services  or  prodvcts  purchased 
from  wholly-owned  subsidiaries  except 
in  those  cases  where  the  transfer  price 
was  less  than  actual  cost.  In  those 
cases,  the  actual  cost  was  used.  Aida 
had  reported  all  of  these  services  or 
products  at  cost. 

(3)  Capitalized  interest  was  not 
included  in  the  cost  of  manufacturing  for 
the  same  reasons  outlined  in  section 
A(4)  above. 

(4)  Since  there  were  no  home  market 
sales  of  such  or  similar  merchandise,  we 
substituted  U.S.  direct  selling  expenses 
for  the  equivalent  home  market 
expenses.  We  made  a  circumstance  of 
sale  adjustment  based  on  U.S.  direct 
selling  expenses,  which  consisted  of 
credit  and  warrantly.  Since  Aida  did  not 
report  U.S.  indirect  selling  expenses,  as 
best  information  available,  we  used 
home  market  selling  expenses  and 
overseas  selling  expenses  (incurred  in 
markets  other  than  the  U.S.  and 
Canada)  as  a  percentage  of  net  sales 
value  as  a  surrogate  for  U.S.  indirect 
selling  expenses.  We  offset  U.S. 
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commissions  with  home  market  indirect 
selling  expenses. 

Currency  Conversion 

Ir.  accordance  with  §  353.60  of  the 
Department's  regulations,  we  used  the 
official  exchange  rates  in  effect  on  the 
appropriate  dates  for  determining 
foreign  market  value. 

Verification 

As  provided  in  section  776(b)(1)  of  the 
Act,  we  will  verify  all  information  used 
in  reaching  the  final  determination  in 
this  investigation. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  MTPs,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amounts  by  which  the  foreign 
market  value  of  MTPs  exceeds  the 
United  States  price  as  shown  below. 
This  suspension  of  liquidation  will 
remain  in  effect  until  further  notice.  The 
margins  are  as  follows: 


Manufacturor/Producer/Exporter 

W^ht- 

average 
marpin 
percent- 
age 

Komatsu 

14.52 

Aida „.... 

All  Others 

5.S9 
1383 

ITC  Notification 

In  accordance  with  section  733(f)  of 
liie  Act,  we  have  notified  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  Uie  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

"The  ITC  will  determine  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injiuy  to,  a  U.S. 
industry  before  the  latter  of  120  days 
after  the  date  of  this  determination,  or 
45  days  after  the  final  determination,  if 
affirmative. 


Public  Comment 

In  accordance  with  section  353.36  of 
the  Commerce  Department's  regulations, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  by  October  6, 
1989,  and  rebuttal  briefs  by  October  12, 
1989.  In  accordance  with  S  353.38(b)  of 
the  Department's  regulations,  we  will 
hold  a  public  hearing,  if  requested,  to 
afford  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs  at  10K)0  a.m.  on 
October  18, 1989,  at  the  U.S.  Department 
of  Commerce.  Room  3708, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Interested 
parties  who  vnsh  to  participate  in  the 
hearing  must  submit  a  written  request  to 
the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099  within  10  days 
of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  (3)  the 
reasons  for  attending;  and  (4)  a  list  of 
the  issues  to  be  discussed.  In 
accordance  with  S  353.38(b)  of  the 
Department's  regulations,  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C.  1673b(f)). 

Dated:  August  10, 1989. 
Lisa  B.  Barry, 

Acting  Assistant  Secretary  for  Import 
Administration, 

[PR  Doc.  89-19390  Filed  8-17-89;  8:45  am] 
MLUNQ  CODE  SSIO-OS-H 


Management-Liibor  Textil*  Advtaory 
Committee;  Partially  Ctoaed  Meeting 

A  meeting  of  the  Management-Labor 
Textile  Advisory  Committee  will  be  held 
on  Tuesday,  August  22, 1989,  Herbert  C. 
Hoover  Building,  Room  H4830, 14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230.  (The  Committee 
was  established  by  the  Secretary  of 
Commerce  on  October  18, 1961  to  advise 
officials  of  problems  and  conditions  in 
the  textile  and  apparel  industry.) 

General  Session:  2:00  P.M.  Review  of 
import  trends,  report  on  conditions  in 
the  domestic  market,  and  other 
business. 

Executive  Session:  2:30  P.M. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR, 
1982  Comp.  p.  166)  and  listed  in  5  U.S.C. 
552b{c)(l). 

The  general  session  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 


Determination  to  close  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  5S2b(c)(l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act.  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
Facihty  Room  H6628,  U.S.  Department  of 
Commerce,  (202)  377-3031. 

For  further  information  or  copies  of 
the  minutes,  contact  Alfreda  Clark 
Burton  (202)  377-3737. 

Dated:  August  15, 1980. 

Auggia  D.  TaotiUo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements, 
[FR  Doc.  80-19696  Filed  8-17-89;  11:13  am] 
■UJNQ  CODE  SilO-OIMI 


National  Oceanic  and  Atmoepharie 
Admlnlatration 

[Docket  No.  9077«-«17»] 

Family  of  Servicaa  and  Cllmata  Dial-Up 
Service 

AOENCV:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
National  Oceanic  and  Atmospheric 
Administration's  FY  90  fee  schedule  for 
the  National  Weather  Service's  Family 
of  Services  (FOS)  and  the  Climate 
Analysis  Center's  (CAC)  Climate  Dial- 
Up  Service.  The  FOS  and  the  CAC 
Climate  Dial-Up  Service  provide 
external  user  access  to  near  real-time 
weather  and  flood  data  and  other 
information  as  well  as  climatological 
data  accessible  in  the  Washington  area. 
This  notice  announces  the  fee  schedule 
for  the  seven  medium  speed 
commimication  services  which  make  up 
the  FOS  as  well  as  the  CAC  Climate 
Dial-Up  Service.  It  further  lists  the 
points  of  contact  for  each  of  these 
services. 

FOR  FURTHER  INFORMATION  CONTACT! 

Edward  M.  Gross,  Constituent  Affairs 
Officer  (NWS),  8060 13th  Street  Silver 
Spring,  Maryland  20910,  (301)  427-7258. 

SUPPLEMENTARY  INFORMATION:  Although 
the  Department  of  Commerce/NOAA/ 
NWS  is  not  legally  required  to  issue  this 
notice  of  fees  under  15  U.S.C  1525,  the 
notice  is  being  issued  as  a  matter  of 
general  policy. 

Authority:  15  U.S.C.  313  and  15  U.S.C.  1525. 


BEST  COPY  AVAILABLE 
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Dated  August  11,  ISSi. 

QbntW.  Friday,  Ir., 

Assistant  Adnuniatrator  for  WeaAer 
Services. 

NOAA  announces  die  PT  90  fee 
schedule  for  the  National  Weadier 
Service  (NWS)  Family  of  Servit»8  (FOS) 
and  the  Climate  Analysis  Center  (CAC] 
Climate  Dial-Up  Service. 

The  FOS  provides  external  user 
access  to  near  real-time  weather  and 
flood  data  and  information  available  on 
a  family  of  medium  speed 
communication  services  accessed  in  the 
Washington.  DC  area.  The  FOS  is 
divided  into  seven  services  described 
below.  Along  with  the  service 
description  is  the  one-time  connection 
fee  which  covers  the  expense  related  to 
establishing  service  and  the  annual 
maintenance  fee  which  covers  the 
Government's  expense  in  maintaining    ■ 
the  service  provided.  This  expense 
includes  direct  labor  and  other  related 
costs  as  well  as  computer  and 
communication  costs.  Each  year's 
annual  service  fee  is  based  on  the 
previous  year's  costs  for  that  individual 
service  divided  by  the  number  of  direct 
subscribers. 


The  family  of  urvices 


PutfKc  Product  Service  (PPS). 
ForecMta  and  warnings  in 
an  easily  read,  plain  larv 
guaga  format 

DomeaHc  Data  Service  {DOS), 
Coded  obeetvaUons,  re- 
ports, forecasts  and  analy- 
sis  

Irtemationel  Data  Service 
UDS),  Worldwide  coded  ot>- 
servaliona,  reports,  and 
forecasts 

Numerical  Product  Service 
INPS).  Global  model-de- 
rlved  forecasts  and  analysis 
in  a  griddad  tiinary  format .... 

Oract  Connect  Sen/ice 
IOCS).  Same  as  NPS,  ex- 
ception subscribers  have 
direct  posts  on  ttw  NWS 
Telecommunication  Gate- 
way  

National  Facsimie  Service 
INAFAXi.  100  facsimile 
charts  of  analysis,  progno- 
sis, and  observed  data  irv 
dudinc  10  sateWte  photos- 
analog  signal 

OgHal  FacarmHe  Senrice 
(OFAXi.  300  fac8in«e 
charts  of  analysis,  progno- 
sis, and  obeerved  data  simi- 
lar to  those  on  NAFAX  ptos 
miainalluial  awiaflon  charts 
and  agricuitural  praduda 


One 


corwiec- 
tionfee 


12.500 


2,500 


5,000 


5,000 


2,500 


2.500 


FY  90 


S2.500 


3,500 


4,500 


12,000 


16.500 


2t.000 


3.500 


The  PPS  and  NPS  fee  stayed  the  same 
while  the  DOS.  IDS.  and  NAFAX  iees 


increased  and  the  DCS  and  DIFAX  fee 
decreased. 

Besides  the  fees  listed  above, 
subscribers  are  required  to  pay  for  all 
related  telephone  line  charges  into  the 
Washington,  DC  area.  For  more 
information  on  the  Family  of  Services, 
please  contact:  Edwaid  M.  Gross. 
Constituent  Affairs  Officer  (NWS),  8060 
16th  Street.  Rm.  1412,  Silver  Spring, 
Maryland  20910. 

The  CAC  Climate  Dial-Up  Service 
provides  near  real-time  delivery  of 
climate  information  by  providing 
telephone/computer  menu  access  to  the 
CAC  data  base.  The  user  fee  described 
below  will  be  based  on  the  number  of 
times  per  year  subscr3)ers  access  the 
service.  As  with  the  FOS,  the  fees  are 
required  to  recover  the  costs  for 
operating  this  service.  In  addition, 
subscribers  will  continue  to  incur  long- 
distance charges  whete  applicable. 

The  annual  fee  scale  for  the  CAC 
Climate  Dial-Up  Service  will  be  as 
follows: 

Very  Heavy  User  (100  or  more  calls 

per  year) $eoo 

Heavy  User  (52-99  calls  per  year) 400 

Moderate  User  (12-51  calls  per  year) 140 

Light  User  (1-11  calls  pet  year) 48 

For  more  information  on  this  service 
contact:  Ms.  Joanna  M.  Dionne,  Climate 
Dial-Up  Service,  Room  805,  Worid 
Weather  Building,  Washington,  DC 
20233.  Telephone:  301-763-8071. 

[FR  Doc.  89-19442  Filed  8-17-89;  8:45  am) 
MLUNQ  CODE  U10-12-M 


Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AQENCy:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
The  Mid-Atlantic  Fishery 
Management  Council  will  hold  a  joint 
public  meeting  of  the  Surf  Clam  and 
Scientific  and  Statistical  Committees  at 
the  Ramada  Inn,  Ball  loom  C.  76 
Industrial  Highway,  Essington.  PA  The 
meeting  will  begin  on  August  29. 1989.  at 
10  a.m..  and  will  adjourn  at 
approximately  5  p.m.  The  Committees 
will  set  quotas  for  1990  surf  dam  and 
ocean  quahog  speciHcations.  No  other 
surf  clam/ocean  quahog  issues  will  be 
discussed,  including  Amendment  #8 
issues.   . 

For  more  information  contact  John  C 
Bryson,  Executive  Director,  Mid-Atlantic 
Fishery  Management  Coimcil.  Room 
2115.  Federal  Building,  300  South  New 
Street.  Dover,  DE 199011;  telephone:  (302) 
674-2331. 


Dated:  Angnst  11, 1989. 
Ridiaid  H.  Schaefer. 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  89-19401  Filed  8-17-89;  8:45  am) 

BIUJNO  COOE  3S10-22-M 


COMMITTEE  FOR  THE    I 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Limits  for 
Certain  Cotton,  Silk  Blend  and  Other 
Vegetable  Fiber  Textiles  and  Textile 
Products  Produced  or  Manufactured  In 
the  Socialist  Republic  of  Romania; 
Correction 


August  14, 1989. 

On  page  49345,  in  the  table  in  the 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  7. 1989  (53  FR  49344).  the  HTS 
coverage  for  sublimit  334pt.  should  be 
corrected  as  indicated  below: 

*  *  *  shall  be  in  Category  334pt.  in  all 
HTS  numbers  except  6101.20.0010, 
6101.20.0020  and  6112.11.0010. 
Auggie  D.  TantUlo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  89-19391  Filed  ft-17-89;  8:45  am) 
MLUMQ  CODE  351»-OR-« 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1989,  Additions  and 
Deletions  | 

AQENCY:  Committee  for  Psrchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  and  deletions  &Y)m 
procurement  list 

summary:  This  action  adds  to  and 
deletes  from  Procurement  List  1980 
commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

EFFECTIVE  DATE:  September  18. 1989. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Sevesely 
Handicapped,  Crystal  Square  5.  Suite 
1107. 1755  Jefferson  Davi»  Highway. 
Arlingtoa  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT: 
Severely  Milkman  (703)  5S7-1145. 
SUPPLEMENTARY  INPORMACnON:  On  April 

21,  June  2, 26  and  30, 1989,  the  Committee 
for  Purchase  from  the  Blind  and  Otfier 
Severely  Handicapped  ptiilished  notices 
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(54  FR  26828.  23684. 16148  and  27667}  of 
proposed  additions  to  and  deletions 
from  Procurement  List  1989.  which  was 
published  on  November  5. 1988  (53  FR 
46018). 

Additions 

No  comments  were  received  in  direct 
response  to  the  proposetl  additions  to 
the  Procurement  List.  However,  during 
the  early  development  stage,  the  current 
contractor  claimed  in  a  letter  to  the 
Committee  that  the  addition  of  the 
woman's  shirts  would  advereely  affect 
his  firm  as  well  as  its  employment 
levels.  The  value  of  the  firm's  contract 
for  the  woman's  shirts  represents 
approximately  9.7  percent  of  its  total 
annual  sales.  This  is  not  considered  to 
be  severe  adverse  impact.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
workshops  to  produce  the  commodities 
and  provide  the  services  at  a  fair  market 
price  and  impact  of  the  additions  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  Procurement  List  1989: 

Commodities 

Envelope.  Wallet 

7530-00-268-3993 
Pad.  Writing  Paper  (Repositionable) 

7530-01-116-7865 

7530-01-116-7866 

7530-01-116-7867 
Shirt.  Woman's 

8410-01-069-6611 

841(Mn-069-6612 

8410-01-069-6613 

8410-01-069-6614 

8410-01-060-6615 

8410-01-069-6616 

8410-01-060-6617 

8410-01-060-6618 

8410-01-060-6619 

8410-01-069-6620 


8410-01-069-6621 
8410-01-069-6622 
8410-01-069-6623 
8410-01-069-6624 
8410-01-060-6625 
8410-01-009-6626 
8410-01-060-6627 

Services 

Janitorial/Custodial,  U.S.  Army 
Reserve  Center,  2562  Avery  Avenue. 
Memphis,  Tennessee. 

Deletions 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  services  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6 

Accordingly,  the  following  services 
are  hereby  deleted  from  Procurement 
List  1989: 

Commissary  Shelf  Stocking,  Naval 

Construction  Battalion  Center, 

Gulfport,  Mississippi 
Janitorial/Custodial.  Naval  and  Marine 

Corps  Reserve  Center.  Jackson. 

Mississippi 
Beveriy  L  Milkman, 
Executive  Director. 

(FR  Doc.  89-19493  Filed  8-17-89;  8:45  am] 
WLUNa  COOE  6S20-33-H 


Procurement  List  1989;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Proposed  additions  to 

procurement  list 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1989  commodities  to  be  produced  and 
services  to  be  provided  by  workshops 
for  the  blind  or  other  severely 
handicapped. 

Comments  Must  be  Received  on  or 
Before:  September  18, 1989. 
address:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 
FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 


Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 
It  is  proposed  to  add  the  following 
commodities  and  services  to 
Procurement  List  1989,  which  was 
published  on  November  15, 1988  (53  FR 
46018): 

Commodities 

Shampoo,  Medicated,  6508-00-116-1362. 
6506-06-116-1367 

Services 

Janitorial/Custodial,  Federal  Building. 

600  Church  Street,  Flint,  Michigan. 
Janitorial/Custodial,  Federal  Building 

and  Post  Office,  Wenatchee, 

Washington 
Laundry  Service,  Harrisburg/ 

Middletown  Airport,  Tobyhanna, 

Army  Depot  and  Fort  Indiantown 

Gap,  Pennsylvania. 
Beverly  L.  Milkman. 
Executire  Director. 

[FR  Doc.  89-19494  Filed  8-17-89;  8:45  am] 
MUJNQ  COOE  saao-as-M 


DEPARTMENT  OF  DEFENSE 

The  Joint  Staff;  Joint  Strategic  Target 
Planning  Staff  (JSTPS),  Scientific 
Advisory  Group;  Closed  Meeting 

agency:  Joint  Strategic  Target  Planning 
Staff,  Department  of  Defense. 
action:  Notice  of  meeting. 


:  The  Director,  Joint  Strategic 
Target  Planning  Staff  has  scheduled  a 
closed  meeting  of  the  Scientific 
Advisory  Group. 

date:  The  meeting  will  be  held  on 
October  12-13, 1989, 

ADDRESS:  The  meeting  will  be  held  at 
Offutt  AFB,  Nebraska. 

FOR  FURTHER  INFORMATION  CONTACR 

The  Joint  Strategic  Target  Planning 
Staff,  Scientific  Advisory  Group,  Offutt 
AFB,  Nebraska  68113. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  discuss 
strategic  issues  which  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  (SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  information  classified  Top 
Secret  in  accordance  with  Executive 
Order  12356,  2  April  1982.  Access  to  this 
information  must  be  strictly  limited  to 
personnel  having  requisite  sectirity 
clearances  and  specific  need-to-know. 
Unauthorized  disclostire  of  the 
information  to  be  discussed  at  the  S.^G 
meeting  could  have  exceptionally  grave 
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impact  upon  national  defense. 
According,  the  meeting  will  be  closed 
in  accordance  with  5  U.S.C.  552b(c){l). 
Dated:  August  15. 1988. 

UodalfLlsniaBi. 

OSD  Federal  REgiater  Liaison  Officer. 
Department  of  Defense. 

[FR  Doc.  8»-19481  Filed  &-17-69;  8:45  am] 
HiXMQ  COOC  Mra-OMI 


Department  of  the  Anny 

Army  Advieory  Panel  on  ROTC  Affairs, 
Open  Meeting 

In  accordance  widi  section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  announcement  is  made 
of  the  following  Panel  meeting: 

Name  of  Panel:  Army  Advisory  Panel 
of  ROTC  Affairs 
Date  of  Meeting:  October  1, 1989 
Place:  Duquesne  University,  Pittsburg, 
PA 
Time:  8  a.m.-5  p.m.,  November  8, 1969 
8  a.m.-12  p.m.,  November  9, 1989 
Proposed  Agenda:  The  meeting  will 
consist  of  briefings  and  discussions.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  appear  before  or 
file  a  statement  with  the  Panel  at  the 
time,  and  in  the  manner,  permitted  by 
the  Panel.  It  is  projected  that  the 
following  events  will  take  place  during 
the  meeting.  After  opening  remarks  by 
Major  General  Robert  E.  Wagner  and 
the  chairman  of  the  Panel,  Dr.  Anthony 
F.  Ceddia.  any  administrative  matters 
requiring  attention  will  be  resolved.  The 
meeting  will  then  proceed  with  a  variety 
of  recent  ROTC  Cadet  Command 
initiatives.  Major  General  Wagner  will 
provide  an  overview  of  the  significant 
changes  since  the  June  1989  meeting  at 
Fort  Bragg.  NC.  Briefings  on  November 
8-9  will  include  updates  on 
Scholarships,  Advertising  Strategy, 
Marketing  Operation.  Citizen  Soldier, 
Spring  Gold,  Green  to  Gold,  Camps. 
Cadet  Professional  Development 
Training,  the  High  School  Program  and 
the  Hispanic  Task  Force.  On  November 
9  the  Army  Advisory  Panel  on  ROTC 
Affairs  will  visit  Pittsburg  area  ROTC 
battalions  and  observe  cadets  enrolled 
in  Military  Science  classes. 

Kenneth  L  Denton, 

Alternate  Liaison  Officer  with  the  Federal 
Register,  Department  of  the  Army. 

IFR  Doc.  89-19456  Filed  ».17-89;  8:45  am] 


Department  of  ttie  Navy 

CNO  Executive  Panel  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO]  Executive  Panel  Advisory 
Committee  will  meet  August  23-25, 1989 
bora  9  a.m.  to  5  p.m.  each  day,  at 
multiple  locations  in  Alexandria, 
Virginia,  Kings  Bay,  Georgia,  Mayport, 
Florida,  and  at  sea  onboard  the  USS 
Kennedy  (CV  67).  All  sessions  will  be 
closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  of  the 
meeting  will  consist  of  discussions  of 
key  issues  regarding  national  security 
policy,  and  related  intelligence.  Tliese 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is,  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c](l]  of  title  5,  United  States  Code. 

This  notice  is  being  published  late  due 
to  difficulties  encountered  in 
coordinating  the  schedules  of  multiple 
fleet  imits  in  order  to  liold  this  meeting 
afloat.  This  constitutes  an  exceptional 
circumstance,  now  allowing  for  15  days 
Notice  of  this  meeting. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buckman, 
Secretary  to  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703]  756-1205. 

Dated:  August  15. 1989. 
Sandra  M.  Kay, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  the  Navy. 

[FR  Doc.  89-19565  FUed  8^16-89;  9:57  am] 

WLUNQ  COCE  M10-AE-M 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  M.031A,  CFDA  No.  84.031Q] 

Invitation  for  AppUcaions  for 
Designation  as  an  EHf  ilile  Institute  for 
Fiscal  Year  1990  for  the  Strengthening 
Institutions  Program  and  the 
Endowment  Chaiienge  Grant  Program 

Purpose:  Institutions  of  higher 
education  must  meet  SDecific  statutoiy 


and  regulatory  requirements  to  be 
designated  eligible  to  receive  funds 
under  the  Strengthening  bvtitutions 
Program  and  the  Endowment  Challenge 
Grant  Program. 

Deadline  for  Transmittal  of 
Applications:  October  16, 1989. 

Applications  Available:  August  28. 
1989. 

Eligibility  Information:  Under  section 
312  of  the  Higher  Education  Act  of  1965. 
as  amended  (HEA).  an  institution  of 
higher  education  qualifies  as  an  eligible 
institution  under  the  Strengthening 
Institutions  and  Endowment  Challenge 
Grant  Programs  if.  among  other 
requirements,  it  has  a  high  enrollment  of 
needy  students,  and  its  Educational  and 
General  (E&G]  expenditures  are  low  per 
full-time  equivalent  (FTE]  undergraduate 
student  in  comparison  with  the  average 
E&G  expenditures  per  FTB  student  of 
institutions  that  offer  simikr  instruction. 
The  complete  eligibility  requirements 
are  found  in  34  CFR  607.2  through  607.4 
of  the  Strengthening  Institutions 
Program  regulations. 

Enrollment  of  Needy  Students:  Under 
34  CFR  607.3(a],  an  institution  is 
considered  to  have  a  high  enrollment  of 
needy  students  if — 

(1]  At  least  50  percent  of  its  degree 
students  received  financial  assistance 
under  one  or  more  of  the  following 
programs:  Pell  Grant,-  Supplemental 
Educational  Opportunity  Grant,  College 
Work-Study,  or  Perkins  Loan  Program; 
or  (2]  the  percentage  of  its 
undergraduate  degree  students  who 
were  enrolled  on  at  least  a  half-time 
basis  and  received  Pell  Grants  exceeded 
the  median  percentage  of  imdergraduate 
degree  students  who  were  enrolled  on  at 
least  a  half-time  basis  and  received  Pell 
Grants  at  comparable  institutions  that 
offer  similar  instruction.  To  qualify 
under  the  second  criterion,  an 
applicant's  Pell  Grant  percentage  must 
be  more  than  the  median  for  its  category 
provided  on  the  table  in  this  notice. 

E»G  Expenditures  Per  FTE  Student- 
An  applicant  should  compere  its 
average  E&G  expenditure/FTE  student 
to  the  average  E&G  expenditure/FTE 
student  for  its  category  of  Institution 
contained  in  the  table  in  this  notice.  If 
the  applicant's  average  E&G  expenditure 
for  1987-88  is  less  than  the  average  for 
its  category,  the  applicant  meets  this 
eligibility  requirement. 

The  applicant's  E&G  expenditures  are 
the  total  amount  expended  by  the 
institution  during  the  base  year  for 
instruction,  research,  public  service, 
academic  support,  student  services, 
institutional  support,  operation  and 
maintenance,  scholarships  and  ' 

fellowships,  and  mandatory  transfers.       • 


Federal  Regiater  /  Vol  54.  Na  150  /  Ftiday.  August  18.  1989  /  Notices 


34215 


The  following  table  identifies  the 
relevant  median  Pell  Grant  percentages 
and  the  average  E&G  expenditures  per 
FTE  for  the  1987-68  base  year. 


Pat 

Qmnt 

pwoonr- 

A¥Wf9ff9 

'amdem 

2-yBar  PutiKc  InstMutiant 

2-year  norvpioflt  Prtvaie  tn- 

21.90 

28.57 
20.03 

24.17 

84,825 

5.877 
8,745 

10,807 

4-yearPut)ltc(nMilutioni..     . 
4-year  non-pioR  PrwMa  to- 
stitutiona _     _ 

Waiver  Information:  Applicants 
unable  to  meet  tfie  hi^  needy  student 
enrollment  requirement  and/or  the  low 
E&G  expenditure  requirement  may 
apply  to  the  Secretary  for  waiver  of 
these  requirements  under  various 
options  desoibed  in  34  CFR  607.3(b)  and 
34  CFR  007.4  (c)  and  (d)  respectively. 

For  the  purpose  of  34  CFR  607.3(b}(2}, 
under  which  an  applicant  must 
demonstrate  that  at  least  30  percent  of 
the  students  it  served  in  base  year  1967- 
88  were  from  low-income  families,  "low- 
income"  is  defined  as  an  amount  which 
does  not  exceed  150  percent  of  the 
amount  equal  to  the  poverty  level  as 
established  by  the  U.S.  Bureau  of  die 
Census.  "Hie  following  table  sets  forth 
the  low-income  levels  for  various  sizes 
of  families. 

For  the  purposes  of  this  waiver 
provision,  low-income  families  are 
identified  accordii^  to  the  following: 


Size  Gff  family* 

GiDsa 
anrwai 
fanny 
Incoma 
must  be 
leeanan** 

1 „ 

2 

88,250 
11,100 

3 

13,950 
18800 

4 - 

5 

6 

19.850 
22.500 

7 

25.350 

8 

28,200 

'For  as  (amMes  «Wi  more  Ittan  8  membert,  add 
$2.850foreaehj    - 


"Add  15  peroenl  tor  Hawaii  and  25  peroenl  tar 
Alaslu  to  the  figures  in  Family  Income  ooiuma 


:  U.S.  Department  of  Health  and 
Human  Servkea  as  pul>lished  in  die  Fadanl 
Register  of  February  20, 1967,  Vol.  52,  Na  34. 
pages  5340-5341. 

In  reference  to  the  waiver  option 
specified  in  |  BOffJi[b)W  of  die 
regulatimi,  information  about 
"metropolitan  statistical  areas"  may  be 
obtained  by  contacting:  National 
Technical  Infonnation  Services. 
Document  Sales.  SSXS  Port  Royal  Road. 
Springfield.  Virginia  2Z161,  or  call  (703) 


487-465a  Title  Metropolitan  Statistical 
Areas,  1986  #I>B8»-217567. 

Applicabie  Reguhtiotu:  Regulations 
applicable  to  the  eligibility  process 
include:  (a]  The  Strengthening 
Institutions  Programs,  34  CFR  part  607; 
(b]  the  Endowment  Challenge  Grant 
Program  Regulations,  34  CFR  part  628: 
and  (c]  the  Education  Department 
General  Administrative  Regulations,  34 
CFR  parts  74,  75,  77  and  85. 

For  Applications  or  Information 
Contact:  Strengthening  Institutions 
Program  Branch,  Division  of 
Institutional  Development,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  3042.  R0B#3. 
Washington,  DC  20202-5335,  Telephone: 
(202]  732-3314. 

Authority:  20  U.S.C.  1057  and  lOBSa. 

Dated:  August  11, 1989. 

lamaa  B.  Willams, 

Acting  Assistant  Secretary  for  Postsecondary 
Educatioa. 

[FR  Ooc  80-19482  Filed  6-17-89;  &«5  am] 
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Amendment  to  Executive  ComnRtee 
Meeting  of  the  NaVonal  Aeeeaament 
Governing  Board 

aoency:  National  Assessment 
Governing  Board.  Education. 
ACTION:  Amendment  notice  of  partially 
closed  meeting. 

summary:  This  amends  the  notice  of  a 
partially  closed  meeting  of  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board,  published  on  Monday. 
August  14. 1989,  in  Vol.  24,  No.  155,  page 
33286.  Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 
DATE  August  23, 1989. 

Tune:  10:00  a.m.  to  10:30  (open);  10.30 
to  11:15  (closed);  11:15  until  adjournment 
(open). 

Location:  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  4060,  Maiy  E. 
Switzer  Building,  330  C  Street  SW.. 
Washington,  DC  20202-7583. 
FOK  RiMTHER  INroRMAHON  CONTACT: 

Roy  Truby,  Executive  Staff  Director, 
National  Assessment  Governing  Board, 
U.S.  Department  of  Education,  Suite 
4060,  Mary  E.  Switzer  Building,  330  C 
Street  SW.,  Washington,  DC  20202-7583. 
Telephone:  (202)  732-1824. 

The  Executive  Committee  <rf  the 
National  Assessatent  Governing  Board 
will  meet  via  teleconference  in 
Washington.  DC  on  August  23, 1969, 


from  10:00  a.m.  until  the  oompietion  of 
business.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  open  portions  of  the  Conanittec's 
deliberations.  These  facilities  will  be 
provided  in  the  location  listed  in  the 
portion  of  this  notice  titled  "Location." 

The  Board  will  convene  in  open 
session  beginning  at  10:00  ajn.  for  roll 

call  and  introductory  remarks. 
Thereafter,  from  10-.30  a.m.  to  11:15  a.m., 
the  meeting  will  be  closed  to  die  public. 
The  closed  portion  of  the  meeting  will 
be  closed  ander  the  authority  of  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-163. 5  U.S.C  Appendix  2) 
and  under  exemptions  (2)  and  (6)  of  5 
U.S.C.  552b(c),  the  Government  in  the 
Sunshme  Act  (Pub.  L.  94-409,  5  U.S.C. 
552b).  During  the  dosed  portion,  the 
Board  members  will  discuss  the 
qualifications  of  specific  individuals 
nominated  for  Board  membership  and 
consider  the  qualifications  of  specific 
individuals  for  positions  on  the  Board's 
staff.  Discussion  during  the  closed 
portion  will  touch  upon  matters  that 
would  disclose  infonnation  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  if 
conducted  in  open  session  and  will 
relate  solely  to  the  internal  personnel 
rules  and  practices  of  an  agency.  Such 
matters  are  protected  tmdo'  exemptions 
(2)  and  (6)  of  5  U.S.C  552B(c). 

The  proposed  agenda  for  the  open 
session  from  11:15  a.m.  until 
adjournment  includes  preparation  of  the 
agenda  for  the  full  Board  meeting  to  be 
held  in  September,  an  update  on 
appropriations,  and  reports  from  the  test 
item  review  subcommittees  in  the  areas 
of  science,  reading  and  math. 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters, 
whrch  are  mformative  to  the  public, 
consistent  with  die  policy  of  5  U3.C. 
5526b,  will  be  available  to  the  public 
within  fourteen  days  after  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  Mary  E.  Switzer  Building.  330 
C  Sti-eet  SW.,  Suite  4060,  Washington, 
DC,  from  8:30  a.m.  to  5:00  p  jn. 

Dated:  Aagast  16, 198BL 

Bruno  V.  Mamia, 

Acting  Assistant  Secretary  for  Educational 
Research  and  Improvement 

[FR  Doc.  89-19651  Filed  6-17-88;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Financial  Asslstafica  Award;  Intent  To 
Award  Grant  to  Ingo  Valentin 

AOCNCV:  Department  of  Enei^. 

action:  Notice  of  Unsolicited  Financial 
Assistance  Award. 

summary:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.14,  it  is  making  a  fmancial 
assistance  award  based  on  an 
unsolicited  application  under  Grant 
Number  DE-FG01-a9CEl5448  to  Ingo 
Valentin  to  assist  in  the  development  of 
an  invention  entitled  "Continuous 
Variable  Hydraulic  Pump/Motor 
Machinery  and  Vehicles."  The 
technology  is  a  completely  redesigned 
and  re-engineered  swash  plate  type 
hydraulic  motor,  which  offers  high 
efficiency,  low  cost  and  weight. 
SCOPE:  This  grant  will  aid  in  the 
building  and  testing  of  a  production 
prototype  of  the  unique  swash-plate 
type  hydraulic  pump/motor.  Currently 
the  two  types  of  hydraulic  pump/motors 
for  machinery  and  vehicular 
transmissions  are  the  swash  plate  and 
bent  shaft.  The  swash  plate  pumps  are 
relatively  small  and  light  but  have  a 
hmited  displacement  range  and  lower 
efficiency.  The  bent  shaft  pumps  have 
larger  displacement  range  and  higher 
efficiency  but  are  large,  heavy  and 
complex.  The  proposed  technology  is  a 
completely  redesigned  and  re- 
engineered  swash-plate  type  hydraulic 
motor,  which  offers  high  efficiency,  low 
cost,  and  light  weight.  These  features 
have  mainly  been  achieved  by  internal 
enigneering  changes  leading  to  higher 
speed  and  pressure  operation  and  by 
changing  the  position  and  design  of 
axial  support  bearings  and  design  of  the 
swash  plate  system.  The  National 
Institute  of  Standards  and  Technology 
(NIST)  estimates  a  savings  of  1.8  billion 
barrels  of  crude  oil  each  year.  It  is 
anticipated  that  this  project  has  a  very 
high  probability  of  achieving  the 
objectives  as  well  as  achieving  the 
energy  savings. 

eugibiuty:  Based  on  receipt  of  an 
unsolicited  application,  eligibility  of  the 
award  is  being  limited  to  Mr.  Ingo 
Valentin.  Mr.  Valentin  was  the  president 
of  Hydropac,  which  has  been  engaged  in 
fluid  power  products  research  in 
Brookfield,  Wisconsin.  Mr.  Valentin,  the 
inventor,  has  more  than  20  years 
experience  in  the  fluid  power  field  and 
holds  a  patent  on  the  pump/motor 
configuration  to  be  covered  under  this 
grant. 

The  term  of  this  grant  shall  be  two 
years  from  the  effective  date  of  award. 


FOR  FURTHER  INFORMATION  CONTACT 

U.S.  Department  of  Energy.  Office  of 

Procurement  Operations,  Attn: 

Rosemarie  H.  Marshall,  MA-453.2, 1000 

Independence  Avenue,  SW., 

Washington,  DC  20985. 

Thomas  S.  Keafe, 

Director,  Contract  Operations  Division  "B, " 

Office  of  Procurement  Operations. 

[FR  Doc.  89-19507  Filed  8-17-89;  8:45  am] 
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Office  Of  Fossil  Energy 

[FE  Docket  No.  8S-4S-NG]     ' 

Equitable  Resources  Martceting  Co.; 
Application  To  Import  Natural  Gas 
From  and  Export  Natural  Gas  to 
Canada  and  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
action:  Notice  of  Application  for 
Blanket  Authorization  to  Import  Natural 
Gas  from  and  Export  Natural  Gas  to 
Canada  and  Mexico. 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  20, 1989, 
of  an  application  filed  by  Equitable 
Resources  Marketing  Company  (ERMG) 
for  blanket  authorization  to  import  up  to 
100  Bcf,  and  to  export  up  to  100  Bcf, 
respectively,  of  Canadian.  Mexican 
and/or  domestically  produced  natural 
gas  for  a  term  of  two  years,  commencing 
on  the  date  of  first  delivery.  ERMC 
intends  to  utilize  existing  pipeline 
facilities  for  transportation  of  the 
volumes  to  be  imported  and  exported, 
and  indicates  it  would  submit  quarterly 
reports  detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  No.  0204-111  and 
0204-127.  Protests,  motions  to  intervene, 
notices  of  intervention,  and  written 
comments  are  invited. 
DATE:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  no  later 
than  September  18, 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Silverman,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy.  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  3P-056, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7249, 

Diane  J.  Stubbs  Natsral  Gas  and 
Mineral  Leasing,  Office  of  General 
Counsel,  U.S.  Deportment  of  Energy, 
Forrestal  Building,  Room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  58&-6667. 


SUPPLEMENTARY  INFORMATION:  ERMC,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Pittsburgh, 
Pennsylvania,  is  a  whoBy-owned 
subsidiary  within  the  corporate  system 
of  Equitable  Resources,  Inc.  ERMC 
proposes  to  import  or  export  natural  gas 
either  for  its  own  accoisit  or  as  agent  on 
behalf  of  both  suppliers  and  purchasers, 
including  local  distribution  companies, 
pipelines,  gas  brokers,  agents, 
municipalities,  and  end  users.  According 
to  the  application,  the  authority 
requested  by  ERMC  contemplates  the 
following  types  of  import  and  export 
transaction:  (1)  importation  of  Canadian 
and/or  Mexican  natural  gas  to  U.S. 
markets;  (2)  importation  of  Canadian 
and/or  Mexican  natural  gas  for  export 
to  markets  in  either  of  such  countries;  (3) 
exportation  of  domestioally  produced 
natural  gas  to  Canadian  and/or 
Mexican  markets;  and  (4)  exportation  of 
domestically  produced  natural  gas  to 
Canada  and/or  Mexico  for  eventual 
return  by  exchange  or  otherwise,  via 
import,  to  U.S.  markets. 

According  to  ERMC,  the  specific  terms 
of  each  transaction  would  be  negotiated 
on  an  individual  basis,  including  price 
and  volumes,  to  reflect  market 
conditions. 

The  decision  on  the  application  for 
import  authority  will  be  made  consistent 
with  the  DOE'S  gas  import  policy 
guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  pubbc  interest  (49  FR 
6684,  February  22, 1984)^  In  reviewing 
natural  gas  export  applications,  the 
domestic  need  for  the  gas  to  be  exported 
is  considered,  and  any  other  issues 
determined  to  be  appropriate  in  a 
particular  case,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  coiSpetition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  this 
application,  should  comment  in  their 
responses  on  these  matters  as  they 
relate  to  the  requested  ^port  and 
export  authority.  The  applicant  asserts 
that  this  import/export  arrangement  will 
be  competitive  and  in  the  public 
interest.  Parties  opposing  the 
arrangement  bear  the  burden  of 
overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
blanker  import/export  application  is 
granted,  the  authorization  may  permit 
the  import  or  export  of  the  gas  at  any 
point  of  entry  or  exit  on  the 
international  boundary  where  existing 
pipeline  facilities  are  located. 
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NEPA  Compliance 

The  DOE  has  determined  that 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.C.  4321  et  seq.,  can  be  accomplished 
by  means  of  a  categorical  exclusion.  On 
March  27, 1989.  tfie  DGB  published  in 
the  Federal  Register  (54  FR  12474)  a 
notice  of  amendments  to  its  guidelines 
for  compliance  with  NO'A.  In  tiiat 
notice,  the  DOE  added  to  its  list  of 
categorical  exdutions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  action  is 
not  a  major  Federal  action  under  NEPA 
Unless  the  DOE  receives  comments 
indicated  that  the  presumption  does  not 
or  should  not  apply  in  this  case,  no 
further  NEPA  review  will  be  conducted 
by  the  DOE. 

Public  Conmient  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest  motion  to  intervene 
or  notice  of  intervention,  as  applicable 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
Part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  F^els  Programs,  Fossil  Energy, 
Room  3F-058,  FR-50,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585.  Tliey  must  be 
filed  no  later  than  4:30  p.m.  e.s.t., 
September  18, 1989. 

It  is  intended  diat  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  incfuding  die  parties'  written 
comments  and  replies  diereto. 
Additional  procedures  wiU  be  used  as 
necessary  to  adrieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 


such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comment  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  quebtions  of  fact 
law,  or  policy  at  issue,  show  that  it  Is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  reqaest  for 
a  trial-type  bearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  Mal-type  hearing  is 
necessary  for  a  full  and  tive  discloeure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  to  all  parties  will  be 
provided.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  witii  10  CFR 
Sec.  590.318. 

A  copy  of  ERMCs  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issncd  in  Washmgton.  DC.,  Aiigust  11, 1989. 
Constance  L.  Bnddey. 
Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  89-19508  Filed  8-17-89;  8:45  am] 
BILUNQ  COOE  «4S0-ei-ll 


[FE  Docket  Na  89-40-N6] 

Nortiac  International  Corp^ 
Application  To  Export  Natural  Gaa  to 
Mexico 

agency:  Department  of  Energy,  Office  of 
Fossil  Energy. 

action:  Notice  of  Application  fat 
Blanket  Authorization  to  Export  Natural 
Gas  to  Mexico. 

summary:  Tlie  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  July  7, 1980,  of 
an  application  filed  by  N<vbac 
International  Corporation  (Norbac) 
requesting  blanket  authorization  to 
export  from  the  United  States  to  Mexico 
up  to  47.45  Bcf  of  natural  gas  over  a  two- 
year  period  beginning  on  the  date  of  first 
delivery.  Norbac  intends  to  use  existing 
facilities  within  the  United  States  and  et 
the  U.S.-Mexico  border  for  the 
transportation  of  the  exported  gas. 


Norbac  will  advise  the  TXSR  of  the  date 
of  first  delivery  and  submit  quarterly 
reports  detailiag  each  transaction. 
The  application  ia  filed  with  the 
Departiaent  under  section  3  of  the 
Natural  Gas  Act  and  DOE  Delegation 
Order  Nos.  0204-111  and  0204-127. 
Protests,  aodona  to  intervene,  notices  of 
intervention  and  writtea  commenis  are 
invited. 

DATE  ftotests,  motiaae  to  intervene  or 
notices  of  interrentioii.  as  applicable, 
request  for  additional  prooediires  and 
writtea  ooaaients  are  to  be  filed  no  later 
than  September  18, 1988. 
FOR  FURTHER  INFORMATION  CONTSCR 
Frank  Duchaine,  Office  of  Faeb 

Programs.  Fossil  Eoeigy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  Room  3H-087, 1000 

Independence  Avenue,  SW., 

Washington.  DC  2058S,  (202)  586-8233, 
Michael  Sldnker,  Natural  Gas  and 

Mineral  Leasing,  Office  of  General 

Counsel.  U.S.  Department  of  Energy. 

Fonestal  Buiidii^  Roan  6E^042, 1000 

Independence  Avenue,  SW., 

Waddngton.  DC  20585.  (202)  586-6667. 
SUPPLEMENTARY  INfOWMATWH;  Norfaac, 

a  Delaware  corporation,  with  its 
principal  place  of  business  in  E3  Paso, 
Texas,  was  organized  to  engage  in  the 
business  of  international  marketing  of 
natural  gas,  light  hsrdrocarbons,  and 
gaseous  petroleum  chemicals  for  resale 
or  to  specified  end-users.  Norbac 
intends  to  export  natural  gas  to  Mexico 
for  spot  market  sales,  primarily  to 
Petrolcos  Mcxicanos  (Pemex).  NoAac 
anticipates  purchasing  all  the  gas 
required  to  serve  this  authorization  at 
arms  length  from  natural  gas  producers 
in  the  States  of  Texas  and  New  Mexico. 
Norbac  states  that  each  sales 
transactioa  would  be  negotiated  at  arms 
length  with  Pemex  and  would  be 
consistent  witii  the  public  interest 

This  export  application  will  be 
reviewed  under  section  3  of  the  Natural 
Gas  Act  and  the  authority  contained  in 
DOE  Delegation  Order  Nos.  0204-111 
and  0204-127.  In  deciding  wheAer  the 
proposed  export  of  natural  gas  is  in  ttie 
public  interest,  domestic  n€«d  for  the 
gas  will  be  considered,  and  any  other 
issue  determined  to  be  eppropriate, 
including  whether  the  anangement  is 
consistent  with  the  DOE  police  of 
promoting  competition  in  the  netnral  gas 
marketplace  by  allawing  oonnnercial 
parties  to  freely  negotiate  their  own 
trade  eriangcmcnts.  Parties,  especielly 
those  tfiat  mey  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
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gas  that  would  be  exported  under  the 
proposed  arrangements.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

All  parties  should  be  aware  that  if  this 
blanket  export  application  is  granted, 
the  authorization  may  permit  the  export 
of  the  gas  at  any  international  border 
point  where  existing  transmission 
facilities  are  located. 

Norbac  requests  that  an  authorization 
be  granted  on  .an  expedited  basis.  A 
decision  on  Norbac's  request  for 
expedited  treatment  will  not  be  made 
until  all  responses  to  this  notice  have 
been  received  and  evaluated. 

NEPA  Compliance 

The  DOE  has  determined  that 
compUance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  42  U.S.C.  4321  et  aeq.,  can  be 
accomplished  by  means  of  a  categorical 
exclusion.  On  March  29, 1969,  the  DOE 
published  in  the  Federal  Register  (54  PR 
12474)  a  notice  of  amendment  to  its 
guidelines  for  compliance  with  NEPA.  In 
that  notice,  the  DOE  added  to  its  list  of 
categorical  exclusions  the  approval  or 
disapproval  of  an  import/export 
authorization  for  natural  gas  in  cases 
not  involving  new  construction. 
Application  of  the  categorical  exclusion 
in  any  particular  case  raises  a 
rebuttable  presumption  that  the  DOE's 
action  is  not  a  major  Federal  action 
under  NEPA.  Unless  the  DOE  receives 
comments  indicating  that  the 
presumption  does  not  or  should  not 
apply  in  this  case,  no  further  NEPA 
review  will  be  conducted  by  the  DOE. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  the  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  r^ulations  in  10  (7R 
Part  590.  Protests,  motions  to  intervene. 


notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs,  Fossil  Energy, 
Room  3F-056,  FE-SO,  Forrestal  Building, 
1000  Independence  Avenue,  SW., 
Washington,  D.C.  20585.  They  must  be 
filed  no  later  than  4:S0  p.m.,  e.d.t., 
September  18, 1989. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
necessary  for  a  full  end  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
response  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
Sec.  590.316. 

A  copy  of  Norbac's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056  at  the  above  address.  The 
docket  room  is  open  between  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  August  11, 
1988. 

Constance  L  Buckley. 

Deputy  Assistant  Secretary  for  Fuels 

Prvgrams,  Off  ice  of  Fo$sil  Energy. 

[PR  Doc.  89-19509  Filed  8-17-89: 8:45  am] 

BILUNQ  CODE  MMM1-M  , 


Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  CP89-191S-000.  et  al.] 

Transcontinental  Qas  Hpe  Line 
Corporation,  et  al^  Natural  Gas 
Certificate  Filings 


Take  notice  that  the  following  filings 
have  been  made  vyrith  the  Commission: 

1.  Transcontinental  Gas  Pipe  line 
Corporation 

[Docket  No.  CP89-1915-00(JI 
August  8, 1989. 

Take  notice  that  on  August  7, 1989, 
Transcontinental  Gas  Pqie  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77254,  filed  an 
application  in  Docket  No.  CP89-1915- 
000,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Transco  to  provide  a  firm  interim 
natiu'al  gas  sales  service  with  pre- 
granted  abandonment  pursuant  to  a  new 
rate  schedule  designated  Rate  Schedule 
IFS,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  states  that  the  instant 
Application  is  being  filed  in  accordance 
with  the  Commission's  "Order  Rejecting 
Settlements"  issued  July  19, 1989,  and 
the  Revised  Stipulation  and  Agreement 
filed  on  August  7, 1989  in 
Transcontinental  Gas  Pipe  Line 
Corporation,  Docket  Nob.  RP88-68,  et  al. 
The  Revised  Stipulation  and  Agreement 
provides,  inter  alia,  for  the  restructuring 
of  Transco's  sales,  storage  and 
transportation  services  for  an  interim 
period  to  bring  its  system  fully  into  the 
era  of  open  access  and  competitive 
market  oriented  servicee,  pending 
further  negotiations  on  long-term  system 
restructuring. 

Transco  proposes  to  provide  an 
interim  firm  sales  service  to  customers 
located  on  its  pipeline  eystem  pursuant 
to  a  new  rate  schedule  designated  Rate 
Schedule  IFS.  Transco  would  provide 
this  new  sales  service  on  an  interm 
basis— /.e.,  through  March  31, 1991— 
commencing  on  the  first  day  of  the 
month  following  the  date  the  Revised 
Stipulation  and  Agreement  in  Docket 
Nos.  RP88-68,  et  al.  is  {^proved  by  the 
Commission.  Transco  states  that  if  the 
Commission  has  not  issued  an  ordier  on 
a  mutually  agreeable  long-term 
resolution  of  Transco's  merchant  service 
restructuring  by  March  1. 1991.  Transco 


and  each  customer  under  Rate  Schedule 
IFS  may  negotiate  an  extension  of 
service  for  an  additional  one  year 

period.  In  order  to  effectively  implement 
Rate  Schedule  IFS  service  on  an  interim 
basis,  Transco  requests  pre-granted 
abandonment  authorization  at  (1)  March 
31, 1991,  or  if  applicable  (2)  March  31, 
1992. 

Transco  states  that  under  Rate 
Schedule  IFS,  each  month,  customers 
would  pay  Transco  the  sum  of  the 
following  charges:  a  Gas  Commodity 
Charge;  an  Interim  Service  Charge;  a 
Non-gas  Demand  Charge  and  a  Non-gas 
Commodity  Charge.  Transco  explains 
■  that  the  Interim  Service  Fee  would  be 
subject  to  adjustment  as  set  forth  in 
Attachment  J  to  the  Revised  Stipulation 
and  Agreement.  Under  Rate  Schedule 
IFS,  Transco  explains  that  the  IFS 
customers  have  the  right,  but  no 
obligation,  to  purchase  gas  on  a  firm 
basis. 

Transco  explains  that  in  accordance 
with  Rate  Schedule  IFS  and  tfie  pro 
forma  Service  Agreement  for  service 
thereunder,  no  later  than  eleven  days 
prior  to  the  beginning  of  each  month, 
Transco  would  propose  a  delivered 
price  of  gas  for  the  following  month. 
Thereafter,  Transco  and  each  customer 
would  negotiate  a  delivered  price  of  gas 
and  no  later  than  eight  days  prior  to  the 
beginning  of  each  month,  customers 
must  nominate  a  quantity  to  be 
purchased  at  a  negotiated  commodity 
price.  Transco  explains  that  the 
commodity  gas  price  would  be  subject 
to  a  price  cap  based  upon  the  spot  index 
set  forth  in  Exhibit  A  of  the  service 
agreement  under  Rate  Schedule  IFS. 
Transco  further  explains  that  the  price 
cap  would  also  determine  the 
commodity  gas  price  for  any  month  for 
any  specific  customer  who  is  unable  to 
agree  with  Transco  upon  a  commodity 
gas  price  for  that  month. 

Comment  date:  August  15, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

2.  Transcontinental  Gas  Pipe  Line 
Corporation 

[Docket  No.  CP89-191&-000) 
August  8, 1989. 

"Take  notice  that  on  August  7, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  an 
application  in  Docket  No.  CP89-1916- 
000,  pursuant  to  Section  7(c]  of  the 
Natural  Gas  Act,  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  Transco  to  make  its  firm 
transportation  capacity  rights  on  third- 
party  pipelines  available  to  its  shippers 
on  a  non-discriminatory  basis,  all  as 
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more  fully  set  forth  in  the  application  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Transco  states  that  the  instant 
application  is  being  filed  in  accordance 
with  the  Revised  Stipulation  and 
Agreement  filed  on  August  7, 1989,  in 
Transcontinental  Gas  Pipe  Line 
Corporation,  Docket  Nos.  RP88-68  et  al. 
The  Revised  Stipulation  and  Agreement 
provides,  inter  alia,  for  the  restructuring 
of  Transco's  sales,  storage  and 
transportation  services  for  an  interim 
period  to  bring  its  system  fully  into  the 
era  of  open  access  and  competitive 
market  oriented  services,  pending 
further  negotiations  on  long-term 
restructuring. 

Transco  states  that  it  currently  holds 
firm  transportation  capacity 
entitlements  on  nimierous  third-party 
pipelines,  as  set  forth  in  an  exhibit  to 
the  application.  Transco  proposes  to 
make  these  capacity  rights  on 
consenting  upstream  pipelines  available 
to  its  shippers  on  a  non-discriminatory 
basis  to  the  extent  that  such  capacity  is 
not  being  utilized  for  Transco's  system 
supply.  Transco  states  that  it  would 
make  such  capacity  available  under  IT 
Rate  Schedule  service  agreements  in 
connection  with  a  newly  proposed 
S  28.2(h]  to  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  which 
provides  for  such  capacity  to  be  treated 
as  an  extension  of  Transco's  system. 
Transco  states  that  Rate  Schedule  FT 
customers  would  have  priority  access  to 
any  available  capacity.  Transco  further 
states  that  it  would  post  all  available 
transportation  arrangements  on  its 
electronic  "Bulletin  Board"  and  would 
update  such  list  on  a  periodic  basis. 

Transco  explains  that  it  would 
continue  to  be  responsible  for  arranging 
and  scheduling  the  transportation  with 
the  pipelines  and  paying  demand  and 
commodity  charges  applicable  to  the 
service.  Transco  further  explains  that 
the  operational  and  payment  provisions 
of  the  underlying  contracts  between 
Transco  and  the  transporting  pipelines, 
as  well  as  the  corresponding  certificate 
provisions,  would  remain  in  full  force 
and  effect.  Transco  states  that  the 
customers  would  reimburse  Transco  for 
any  and  all  variable,  commodity,  or 
volumetric  charges  or  costs  incurred  by 
Transco  on  behalf  of  customers 
(including  fuel]  for  quantities 
transported  through  Transco's  firm 
transportation  entitlements  on  third- 
party  pipeline  systems. 

Comment  date:  August  15, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


S.  Transcontlnantal  Gas  Pipe  Lias 
Cocpontion 

[Docket  Not.  CPe4-33S-022,  CPBS-228-000, 
CPBl-194-OOa  G2432-000) 

August  a.  1966. 

Take  notice  thut  on  August  7. 1988. 
Transcontinental  Gas  Pipe  Une 
Corporation  (Transco).  Post  Office  Box 
1396,  Houston,  Texas  77251,  filed  an 
application  in  Docket  No.  CP84-335-022, 
et  al.,  pursuant  to  Section  7  of  the 
Natural  Gas  Act  to  amend  the 
authorizations  granted  in  the  referenced 
dockets  to  modify  the  restrictions  on  the 
injection  or  retxun  to  storage  under  Rate 
Schedules  GSS,  LSS,  LG-A  and  S-2  of 
natural  gas  purchased  from  parties  other 
than  Transco,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  cmd  open  to  public 
inspection. 

Transco  states  that  the  instant 
Application  is  being  filed  in  accordance 
with  the  Revised  Stipulation  and 
Agreement  filed  on  August  7, 1989  in 
Transcontinental  Gas  Pipe  Line 
Corporation,  Docket  Nos.  RP88-68,  et  al. 
The  Revised  Stipulation  and  Agreement 
provides,  inter  alia,  for  the  restructuring 
of  Transco's  sales,  storage  and 
transportation  services  for  an  interim 
period  to  bring  its  system  fully  into  the 
era  of  open  access  and  competitive 
market  oriented  services,  pending 
further  negotiations  on  long-term  system 
restructuring. 

Transco  states  that  the  instant 
Application  is  designed  to  provide  the 
necessary  authorization  to  enable 
Transco  and  its  customers  to  restructiu^ 
service  currently  provided  wider  Rate 
Schedules  GSS,  LSS,  LG-A  and  S-2. 
Transco  explains  that  as  originally 
certificated,  under  Rate  Schedules  GSS. 
LSS  and  LG-A  customers  were  entitled 
to  inject  into  storage  only  gas  purchased 
fi-om  Transco.  As  a  result  of  Order  Nos. 
436  and  500  and  Transco's  transition 
toward  an  unbundled,  open  access 
pipeline  environment  many  of  Transco's 
customers  have  permanently  converted 
a  portion  of  their  firm  sales  entitlements 
to  firm  transportation  entitlements,  and 
Transco  agreed  to  limited  modifications 
of  the  GSS,  LSS  and  LG-A  tariff 
restrictions  to  enable  customers  to  inject 
into  storage  limited  quantities  of  gas 
purchased  fi-om  third  parties.  Transco 
states  that  the  current  entitlement  to 
inject  third-party  gas  into  storage  is  not 
in  all  instances  equivalent  on  a 
percentage  basis  to  the  percentage 
converted  to  firm  transportation  service. 
Transco  explains  that  if  the  permanent 
conversion  from  sales  to  transportation 
occurred  on  or  before  May  1, 1988, 
injection  quantities  purchased  fi-om  third 
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parties  are  limited,  on  a  daily  and  total 
quantity  basis,  to  a  quantity  equal  to  the 
customer's  infection  entitlement  (daily 
and  total)  multiplied  by  the  percentage 
of  the  customer's  daily  firm  purchase 
entitlement  which  has  been  converted  to 
firm  transportation  service.  It  is  further 
explained,  for  conversions  taking  place 
after  May  1, 1968,  the  customer's 
injection  rights  for  third-party  gas  are 
further  limited  on  both  a  daily  and  total 
quantity  basis  so  as  not  to  exceed  15% 
of  the  customer's  storage  injection 
entitlements.  Transco  explains  that 
Under  Rate  Schedule  S-2.  customers 
currently  are  not  permitted  to  return  to 
storage  quantities  of  gas  purchased  from 
third-party  sellers. 

Transco  proposes  ^o  modify  the 
services  it  currently  renders  pursuant  to 
the  Schedules  GSS,  LBS,  LG-A  and  S-2 
to  permit  customers  unlimited  right  to 
inject  into  storage  (or  "return"  to 
Transco  for  storage),  on  a  daily  and 
total  quantity  basis,  quantities  of  gas 
purchased  from  third  parties  equivalent 
on  a  percentage  basis  to  the  level  which 
each  customer  has  converted,  either  on 
an  interim  or  permanent  basis,  from  finn 
sales  service  to  firm  transportation 
service.  Transco  explains  that  under  the 
Revised  Stipulation  and  Agreement 
customers  are  permitted  to  convert  up  to 
100  percent  firm  sales  service  to  firm 
transportation  service  on  an  interim 
basis — from  the  date  the  Commission 
approves  the  Stipulation  and  Agreement 
through  March  31, 1991,  with  a  possible 
one  year  extension.  Transco  proposes 
for  the  interim  period,  to  remove  all 
limitations  on  the  injection  into  storage 
(or  "return"  to  storage)  of  third-party  gas 
under  Rate  Schedules  GSS,  LSS,  LG-A 
and  S-2. 

Transco  states  that  under  Rate 
Schedule  S-2,  during  the  November  16  to 
April  15  period,  customers  would 
designate  to  Transco  that  portion  of 
withdrawal  quantities  (consistent  with 
conversion  percentages]  which  would  be 
purchased  from  Transco  under  Rate 
Schedule  CD  and  that  portion  of  such 
quantities  which  would  be  returned  to 
'Transco  from  quantities  of  gas 
purchased  under  third-party 
transportation  arrangements,  including 
purchases  under  Transco's  Rate 
Schedule  IPS.  Transco  explains  that  in 
regard  to  withdrawal  quantities  which  a 
customer  designates  would  be  returned 
under  third-party  arrangements  (non 
Rate  Schedule  CD),  at  the  time  of 
withdrawal  the  customer  wodd  pay 
only  the  applicable  delivered  from 
storage  charge.  Transco  further  explains 
that  when  the  customer  returns  gas 
purchased  from  third-party  sources, 
Transco  would  charge  the  applicable 


rate  under  its  Rate  Schedule  IT  of  FT,  as 
applicable,  for  transportation  of  the  gas 
on  Transco's  system  lor  redelivery  to 
Texas  Eastern  Transmission 
Corporation  under  Rate  Schedule  X-28 
plus  the  return  to  seller  charge. 

Comment  date:  August  15, 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notioe. 

4.  Transcontinental  Gas  Pipe  Line 

[Docket  No.  CP74-33-018] 
August  8, 1989. 

Take  notice  that  on  August  7, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Post  Office  Box 
1396,  Houston  Texas  77251,  filed  an 
application  in  Docket  No.  CP74-33-013, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  to  amend  the  authorizations 
granted  in  Docket  No,  CP74-33  on 
February  26, 1975,  in  order  to  provide 
specific  daily  withdrawal  entitlements 
to  Washington  Storage  Service 
customers,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Transco  explains  that  the  February  26, 
1975  order  authorized  Transco  to  (1) 
construct  and  operate  certain  faciUties 
in  the  Washington  Field,  St.  Landry 
Parish,  Louisiana,  (2)  use  the  Cockfield 
"D"  reservoir  therein  as  a  storage  field, 
and  (3)  provide  a  natval  gas  storage 
service  pursuant  to  Rate  Schedule  WSS, 
i.e.,  Washington  Storage  Service. 
Transco  states  that  Rate  Schedule  WSS 
provides  for  an  intemiptible  service  and 
does  not  provide  individual  customers 
with  a  specific  daily  withdrawal 
entitlement  Transco  further  states  that 
its  ability  to  withdraw  gas  from  storage 
and,  consequently,  the  customers, 
entitlement  to  storage  withdrawals  is 
currently  expressed  in  terms  of  the  total 
balance  of  the  storage  field  and  the 
customers'  nominations.  Transco 
explains  that  in  the  event  the  customers' 
aggregate  daily  nominations  exceed  the 
total  quantity  Transco  can  withdraw, 
the  customers'  nominations  are  prorated 
in  proportion  to  each  customer's  current 
Storage  Gas  Balance. 

Transco  states  that  the  instant 
appUcation  is  being  filed  in  accordance 
with — and  is  contingent  upon 
Commission  approval  of — the  Revised 
Stipulation  and  Agreement  filed  on 
August  7, 1989  in  Transcontinental  Gas 
Pipeline  Corporation  Docket  Nos.  RP88- 
68,  et  ai  The  Revised  Stipulation  and 
Agreement  provides,  inter  alia,  for  the 
restructuring  of  Transco's  sales,  storage 
and  transportation  services  for  an 
interim  period  to  bring  its  system  fully 
into  the  era  of  open  access  and 
competitive  market  oriented  services. 


pending  further  negotiation  on  long-term 
restructuring. 

Transco  proposes  to  modify  the 
service  it  currently  renders  pursuant  to 
Rate  Schedule  WSS  to  provide 
customers  with  specific  minimum  daily 
withdrawal  entitlements  which  are 
based  on  each  customer's  Storage 
Capacity  Quantity.  Transco  states  that  a 
customer's  minimum  Dai^  Withdrawal 
Entitlement  would  be  based  upon  its 
individual  use  of  Washington  Storage 
Service  as  set  forth  in  Exhibit  P  to  the 
application  and  would  not  be  affected 
by  the  use  of  storage  by  other  customers 
receiving  service  under  Rate  Schedule 
WSS.  Transco  states  that  its  proposal 
would  provide  WSS  customers  with 
greater  certainty  as  to  their  daily 
withdrawal  entitlement. 

Comment  date:  August  15, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  ANR  Pipeline  Company 

[Docket  No.  CP89-1896-000] 
August  9, 1989. 

Take  notice  that  on  August  2..  1989, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  in  Docket  Na  CP89-1896- 
000,  a  request  pursuant  to  S  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  a 
transportation  service  for  Howard 
Energy  Company,  Inc.  (Howard),  a 
marketer,  under  ANR's  blanket 
certificate  issued  in  Docket  No.  CP88- 
532-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  states  that  the  transportation 
service  would  be  provided  pursuant  to  a 
transportation  agreement  wherein  ANR 
proposes  to  fransport  up  to  100,000 
dekatherms  (dt)  per  day  equivalent  of 
natural  gas,  on  an  interraptible  basis,  for 
Howard.  ANR  further  states  that  it 
would  receive  the  natural  gas  at  ANR's 
existing  points  of  receipt  located  in  the 
states  of  Kansas,  Louisiana,  Michigan, 
Texas  and  Wisconsin;  aad  the  offshore 
Louisiana  and  Texas  gathering  areas 
and  would  redeliver  the  natural  gas  for 
the  account  of  Howard  at  existing 
intercoimections  located  in  the  state  of 
Michigan.  ANR  indicates  that  the 
average  day  and  annual  volumes  of 
natural  gas  to  be  transported  would  be 
100,000  dt  and  36,500,000  dt. 
respectively. 

ANR  states  that  servide  under 
§  284.223(a)  of  the  Commission's 
Regulations  (18  CFR  284223(a)) 


commenced  on  )une  6. 1989,  as  reported 
in  Docket  No.  ST89-4141-000. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

6.  Colorado  Interstate  Gas  Company 

[Docket  No.  CP8&-188S-000] 
August  9, 1989. 

Take  notice  that  on  August  2, 1989, 
Colorado  Interstate  Gas  Company 
ICIG),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP89-1895-000,  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act.  to  transport  natural 
gas  under  its  blanket  certificate  issued 
in  Docket  No.  CP86-589,  et  al,  a 
maximum  of  35,000  Mcf  per  day  for 
Williams  Gas  Marketing  Company 
(WGMC),  a  marketer,  all  as  more  fully 
set  forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  indicates  that  service  commenced 
May  18, 1989,  under  S  284.223(a)  of  the 
Commission's  Regulations,  as  reported 
in  Docket  No.  ST89-3850-000  and 
estimates  the  volumes  transported  to  be 
35,000  Mcf  on  peak  day,  20,000  Mcf  on 
an  average  day  and  7,300  MMcf  on  an 
annual  basis.  It  is  asserted  that  CIG 
would  receive  gas  from  various  existing 
points  of  receipt  on  its  system  in 
Wyoming,  and  redeliver  the  subject  gas, 
less  fuel  gas  and  lost  and  unaccounted- 
for  gas,  for  WGMC  in  Kearny  County, 
Kansas. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Northwest  Pipeline  Corporation 

[Docket  No.  CP89-ig02-000] 
August  9. 1989. 

Take  notice  that  on  August  3, 1909, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake 
City,  Utah  84108,  filed  in  Docket  No. 
CP89-1902-000  an  application  pursuant 
to  S  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  on  behalf  of  KTM, 
Inc.  (KTM),  a  marketer  of  natural  gas, 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP86-578-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  transport,  on 
an  intemiptible  basis,  up  to  20.000 
MMBtu  per  day  for  KTM.  Northwest 
states  that  construction  of  facilities 
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would  not  be  required  to  provide  the 
proposed  service. 

Northwest  further  states  that  the 
maximum  day.  average  day.  and  annual 
transportation  volimies  would  be 
approximately  20.000  MMBtu.  600 
MMBtu  and  219,000  MMBtu  respectively. 

Northwest  advises  that  service  under 
§  284.223(a)  commenced  July  2. 1989,  as 
reported  in  Docket  No.  ST89-4216. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Stingray  npeline  Company 

[Docket  No.  CP89-1893-000] 
August  9, 1989. 

Take  notice  that  on  August  2, 1989, 
Stingray  Pipeline  Company  (Stingray), 
701  East  22nd  Street,  Lombard,  Illinois 
60148.  filed  in  Docket  No.  CP89-1893-000 
an  applications  pursuant  to  8  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
behalf  of  Superior  Natural  Gas 
Corporation  (Superior),  a  marketer  of 
natural  gas,  under  Stingray's  blanket 
certificate  issued  by  Commission  Order 
No.  509  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Stingray  proposes  to  transport  on  an 
intetruptible  basis,  up  to  50,000  MMBtu 
per  day  for  Superior.  Stingray  states  that 
construction  of  facilities  would  not  be 
required  to  provide  the  proposed 
service. 

Stingray  further  states  that  the 
maximiun  day,  average  day,  and  annual 
transportation  volumes  would  be 
approximately  50,000  MMBtu,  10,000 
MMBtu  and  3,650,000  MMBtu 
respectively. 

Stingray  advises  that  service  under 
I  284.223(a)  commenced  June  1, 1989,  as 
reported  in  Docket  No.  ST8&-4006. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

9.  ANR  Pipeline  Company 

[Docket  No.  CP8e-1885-000] 
August  9, 1989. 

Take  notice  that  on  August  1, 1980, 
ANR  Pipeline  Company  (ANR)  500 
Renaisssance  Center,  Detroit  Michigan 
48243,  filed  in  Docket  No.  CP89-1865-000 
a  request  pursuant  to  SS  157.205  and 
284.223  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  to  transport 
on  an  intemiptible  basis,  natural  gas 
under  its  blanket  certificate  issued  in 
Docket  No.  CP88-532-000  for  Dekalb 
Energy  Canada  Ltd.  (Dekalb),  a 
marketer,  all  as  more  fully  set  forth  in 


the  request  on  file  with  the  Commission 
and  open  to  public  inspection. 

ANR  states  that  it  would  receive  the 
gas  at  ANR's  existing  points  of  receipt 
located  in  the  state  of  Wisconsin  and 
redeliver  the  gas  for  the  account  of 
Dekalb  at  existing  interconnections  also 
located  in  the  state  of  Wisconsin.  ANR 
indicates  that  it  commenced  service  for 
Dekalb  under  S  284Ji23  as  reported  in 
Docket  No.  ST89-(145-000. 

ANR  indicates  that  service 
commenced  )une  1, 1980,  as  repored  in 
Docket  No.  ST89-4145-000. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  Black  Mailin  Pipeline  Company 

[Docket  No.  0*89-1906-000] 
August  9, 1988. 

Take  notice  that  on  August  3, 1989, 
Black  Marlin  Pipeline  Company  (Black 
Marlin),  1400  Smith  Street  P.O.  Box 
1188,  Houston.  Texas  77251-1188,  filed 
in  Docket  No.  CP8&-1905-000,  an 
application  pursuant  to  sections  157.205 
and  284.223  of  the  Commission's 
Regulations  for  authority  to  transport 
natural  gas  on  behalf  of  Shell  Offshore 
Inc/Shell  Gas  Trading  Company,  a 
mariceter  of  natural  gas,  pursuant  to 
Black  Merlin's  blanket  certificate  issued 
by  the  Commission's  Order  No.  509  and 
Section  7  of  the  Natural  Gas  Act 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP89-75- 
000,  as  more  fully  set  forth  in  the 
appUcation  on  file  with  the  Commission 
and  open  to  public  inspection. 

Black  Marlin  further  states  that  the 
estimated  daily  and  estimated  annual 
quantities  would  be  150,000  MMBtu  and 
54,750,000  MMBtu,  respectively.  Service 
under  Section  284.223  (a)  commenced  on 
June  1, 1989,  as  reported  in  Docket  No. 
ST89-4073-000.  Construction  of  facilities 
will  not  be  required  to  provide  the 
proposed  service. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Stingray  npeline  Company 

[Docket  No.  CP88-1913-000] 
August  la  1968. 

Take  notice  that  on  August  7, 1989, 
Stingray  Pipeline  Company  (Stingray), 
P.O.  Box  1642.  Houston.  Texas  77251- 
1642!?filed  in  Docket  No.  CP89-1913-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Amoco 
Production  Company  (Amoco),  a 
producer,  under  the  blanket  certificate 
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issued  by  the  Commission's  Order  No. 
SOB,  pursuant  to  Section  7  of  the  Natural 
Gas  Act,  corresponding  to  die  rates, 
terms  and  conditions  filed  in  Docket  No. 
RP8B-7(M)00,  all  as  more  fully  set  forth 
in  the  request  that  is  filed  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  April  27, 
198B,  under  its  Rate  Schedule  ITS,  it 
proposes  to  receive  up  to  50,000  million 
Btu  per  day  from  Amoco  at  specified 
points  located  onshore  and  offshore 
Louisiana  and  redeliver  the  gas  at 
specified  points  located  offshore  Texas 
and  onshore  Louisiana.  Stingray 
estimates  that  the  peak  day,  average 
day  and  annual  volumes  would  be 
50,000  million  Btu,  7,500  milhon  Btu,  and 
2,737,500  million  Btu,  respectively.  It  is 
stated  that  on  July  1, 1989,  Stingray 
initiated  a  120-day  transportation 
service  for  Amoco  under  §  284.223(a)  as 
reported  in  Docket  No.  ST89-434&-000. 

Stingray  further  states  that  no 
facilities  need  be  constructed  to 
implement  the  service.  Stingray  states 
that  the  primary  term  of  the 
transportation  service  would  expire  one 
year  from  the  initial  date  of  service,  but 
that  the  service  would  continue  on  a 
month-to-month  basis  until  terminated 
by  30  days  written  notice.  Stingray 
proposes  to  charge  rates  and  abide  by 
the  terms  and  conditions  of  its  Rate 
Schedule  ITS. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragrpah  G 
at  the  end  of  this  notice. 

12.  Stingray  IHpeline  Company 

(Docket  No.  CP89-190&-000] 
August  10, 1989. 

Take  notice  that  on  August  3, 1989, 
Stingray  Pipeline  Company  (Stingray), 
701  East  22nd  Street.  Lombard,  Illinois 
60148.  filed  in  Docket  No.  CP89-1906-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  transport  natural  gas  on 
an  interruptible  basis  for  Koch 
Hydrocarbon  Company  (KHC),  a 
marketer  of  natural  gas,  under  the 
blanket  certificate  issued  by  the 
Commissfon's  Order  No.  509,  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Stuigray  states  that  it  would  receive 
the  gas  for  KHC  at  various  existing 
points  of  receipt  in  offshore  Louisiana. 
Louisiana  and  Texas,  and  would 
redeliver  the  gas  at  existing  delivery 
points  located  in  Cameron  Parish. 
Louisiana  and  offshore  Texas. 


Stingray  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
for  KHC  would  be  150;D00  MMBtu 
equivalent  of  natural  gas,  100,000 
K^fBtu  equivalent  of  natural  gas  and 
36,500,000  MNfBtu  equivalent  of  natural 
gas,  respectively. 

Stingray  indicates  that  in  a  filing 
made  with  the  Commission  on  June  26. 
1989,  in  Docket  No.  STB9-54005,  it 
reported  that  transportation  service  for 
KHC  commenced  on  Jane  9, 1989  under 
the  120-day  automatic  authorization 
provisions  of  S  284.223(a]. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notioe. 

13.  Great  Lakes  Gas  lYansmission 
Company 

[Docket  Nos.  CP81-225-aD8  >  CP88-397-004J 
August  la  1969. 

Take  notice  that  on  July  20, 1989, 
Great  Lakes  Gas  Transmission 
Company  (Great  Lakes),  2100  Buhl 
Building,  Detroit,  Michigan  48226,  filed 
in  Docket  Nos.  CP81-22&-008  and  CP88- 
397-004  a  petition  to  amend  the  orders 
issued  on  December  2, 1987,  in  Docket 
No.  CP81-225-005  and  on  October  26. 
1988.  in  Docket  No.  CP88-3g7-O00,  so  as 
to  permit  Great  Lakes  to  continue 
providing  incremental  firm 
transportation  services  for  Northern 
Minnesota  Utilities,  a  Division  of 
Utilicorp  United  Inc.  (Northern 
Minnesota)  and  TransCanada  Pipelines 
Limited  (TransCanada),  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Great  Lakes  states  that  the 
Commission  has  issued  orders 
authorizing  Great  Lakes  to  transport 
incremental  volumes  of  natural  gas  on  a 
firm  basis  for  Northern  Minnesota  and 
TransCanada,  respectively,  for  a  term  of 
the  earlier  of  one  year  from  the  date  of 
such  order,  or  the  date  that  Great  Lakes 
accepts  a  blanket  certificate  issued  by 
the  Commission  pursuant  to  Part  284  of 
its  Regulations.  Northern  Minnesota  and 
TransCanada  have  each  entered  into 
arrangements  with  Great  Lakes  for  the 
continuation  of  their  respective  services, 
it  is  indicated.  No  new  facilities  are 
required  to  provide  the  continuation  of 
these  transportation  services,  it  is 
stated. 

Great  Lakes  states  that  it  currently 
provides  certain  transportation  and 
exchange  services  to  Northern 
Minnesota  in  conjunction  with  Northern 
Minnesota  obtaining  storage  service 


*  These  proceedings  are  tot  consolidated 


from  ANR  Storage  Company  (ANR). 
Great  Lakes  states  that  by  Commission 
order  issued  on  December  2, 1987,  it  was 
authorized  to  (1)  increase  fn  the  Summer 
Period  (April  1  to  October  31) 
transportation  service  volumes  from 
2,026  Mcf  per  day  to  3,292  Mcf  per  day 
transported  from  an  interconnection 
between  the  facilities  of  Great  Lakes 
and  Northern  Minnesota  near  Cloquet, 
Minnesota  (Cloquet)  to  an 
interconnection  between  the  facilities  of 
Great  Lakes  and  ANR  located  in 
Crawford  County,  Michigan  (Crawford); 
(2)  change  the  total  Summer  Period 
quantity  from  405,200  Mcf  to  658,450  Mcf 
for  this  transportation  service;  and  (3) 
increase  the  Winter  Period  (November  1 
to  March  31)  exchange  volumes  from 
8,000  Mcf  per  day  to  13,000  Mcf  per  day 
that  would  be  delivered  to  Great  Lakes 
at  Crawford  and  a  thermally  equivalent 
quantity  would  be  deUvered  at  Cloquet 
and/or  two  additional  existing  points  of 
interconnection  between  Great  Lakes 
and  Northern  Minnesota  located  near 
Grand  Rapids  and  Thief  River  Falls, 
Minnesota.  This  authorization  was 
subsequently  extended  by  the  order 
dated  December  2, 1988,  in  Docket  No. 
CP81-225-005,  it  is  seated.  Great  Lakes 
states  that  Northern  Minnesota  has 
requested  that  the  incremental  firm 
services  continue  until  teemination  of 
Great  Lakes'  Rate  Schedule  T-11  which 
initial  term  expires  March  31, 1991  and 
governs  these  services. 

Also,  Great  Lakes  states  that  it 
transports  natural  gas  for  TransCanada 
from  a  point  on  the  international 
boundary  between  the  Uaited  States 
and  Canada  near  Emerson,  Manitoba  to 
points  on  the  international  boundary  at 
Sault  Ste.  Marie  and  St.  Clair,  Michigan 
(St.  Clair).  Great  Lakes  states  that  by 
Commission  order  issued  on  October  26, 
1988,  in  Docket  No.  CP8&-397-O00,  it  was 
authorized  an  incrementaH  increase  in 
the  transportation  quantities  by  37,500 
Mcf  per  day  for  this  firm  transportation 
service  but  with  a  limited  term  of  the 
earlier  of  one  year  from  the  date  of  the 
order,  or  the  date  that  Great  Lakes 
accepts  a  blanket  certificate  issued  by 
the  Commission  pursuant  to  Part  284  of 
its  Regulations.  Great  Lakes  states  that 
TransCanada  has  requested  that  this 
incremental  firm  service  continue  until 
the  termination  of  Great  Lakes'  Rate 
Schedule  T-4,  which  govams  this 
transportation  service.     . 

Comment  date:  August  31, 1989,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 
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14.  Northern  Natural  Gas  Caiii|»aay 
DivisiiHi  of  Enron  Corp. 

[Docket  No.  CP8B-1B41-000] 
August  10. 1969. 

Take  notice  that  on  July  19. 1980. 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp..  (Applicant), 
1400  Smith  Street  Houston.  Texas  77002, 
filed  in  Docket  No.  CP86-1841-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  to 
construct  certain  pipeline  extensions, 
loops,  compression  facilities,  meters, 
and  other  related  facilities  to  implement 
transportation  services  to  various 
shippers  pursuant  to  Section  311(a)  of 
the  Natiu-al  Gas  Policy  Act  or  its  blanket 
transportation  certificate,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  requests  authorization  to 
construct  and  operate  certain 
transmission  facilities  in  order  to 
provide  additional  capacity  on  its 
system  designated  as  Applicant's  East 
Leg  which  is  located  between  its  Ogden 
Compressor  Station  in  Boone  County, 
Iowa  and  its  Janesville  delivery  station 
in  Rock  County.  Wisconsia  Applicant 
proposes  to  construct  such  facilities  in 
two  phases.  Applicant  explains  that 
Phase  I  construction  would  consist  of  (1) 
a  total  of  approximately  45.02  miles  of 
30-inch  pipeline  loops  which  would  be 
located  in  Boone  Coimty.  Iowa  and  in 
Lafayette  County,  Wisconsin,  (2)  24.8 
miles  of  l&-inch  line  which  would  be 
located  in  Green  and  Dane  Counties, 
Wisconsin,  (3)  24.3  miles  of  16-inch  line 
which  would  be  located  in  Benton 
County,  Iowa,  (4)  an  additional  4,000 
horsepower  of  compression  at 
Applicant's  Waterioo  Compressor 
Station  which  is  located  in  Blackhawk 
County,  Iowa  and  (5)  certain  station 
modifications  at  Applicant's  Ogden 
Compressor  Station  and  its  Galena 
Compressor  Station  which  is  located  in 
Jo  Daviess,  County,  Illinois.  Applicant 
proposes  to  complete  construction  of 
I%ase  I  faciUties  in  1990.  AppUcant 
explains  part  of  its  Phase  I  facilities 
would  interconnect  with  a  line  to  be 
oonstructed  by  Iowa-Illinois  Gas  and 
Electric  Company  (IIGE).  In  connection 
with  the  nGE's  line,  Applicant  requests 
authorization  to  include  as  intangible 
plant  a  contribution  in  aid-of- 
construction  which  Applicant  has 
agreed  to  pay  in  the  amount  of 
$7,700,000  to  IIGE.  Applicant  further 
explains  that  Phase  U  construction 
would  consist  of  4.99  miles  of  30-indi 
pipeline  loop,  (2)  an  additional  2.000 
horsepower  of  compression  at 
Applicant's  Waterloo  Compressor 
Station,  and  (3)  certain  station 


modifications  at  its  Galena  Compressor 
Station.  Applicant  states  that  Phase  U 
facilities  are  designed  to  accommodate 
Madison  Gas  and  Electric  Cnnpany's 
request  to  provide  additional  service  to 
begin  for  the  1992  winter  season. 

Applicant  asserts  that  the  proposed 
construction  (Phase  I  and  Phase  U)  are 
designed  to  increase  capacity  on  its  East 
Leg  by  a  total  of  203.000  Mcf  per  day 
and  that  the  total  cost  of  construction 
would  be  approximately  $65,570,000 
(Phase  I— $57.47  million  and  Phase  II — 
$8.10  million)  exclusive  of  the  proposed 
aid-in-construction  to  IIGE  and  the 
FERC  filing  fee.  Applicant  states  that  it 
would  finance  the  proposed  construction 
project  with  internally  generated  funds. 

Applicant  states  that  it  conducted  an 
Open  Season  from  October  6, 1988,  to 
October  24, 1988,  during  which  time  it 
received  requests  for  new  firm  and 
interruptible  transportation  services  to 
be  provided  through  the  additional 
capacity  proposed  herein.  Applicant 
further  advises  that  it  has  executed 
precedent  agreements  to  provide  firm 
transportation  services  on  behalf  of  the 
following  shippers: 


Shipper 


Northern  lllirwis  Gaa  Co 

kMm-IIRnois  Gas  &  Electric  ... 

Wisconsin  Gas  Compeny 

Madtoon  Gas  ft  Electric  Go- 
Wisconsin  Power  A  Ught 

Go 

Centran  Corp 

Wisconsin    Southern    Gas 

Co.,  Inc 

Totals 


Phaael 
volumes 
(MMBtu/ 


mooo 

50.000 
2S.000 
16,500 

12.000 
2.SO0 

1,500 


177,500 


Phason 
volumes 
(MMBtu/ 

at 


70.000 
50,000 
25.000 
37,653 

12,000 
2.500 

1,500 


198,653 


Upon  completion  of  the  proposed 
facilities,  AppHcant  explains  that  it 
would  render  the  above  firm 
transportation  services  pursuant  to  its 
blanket  transportation  certificate  issued 
on  December  22, 1986,  in  Docket  No. 
CP86-435-000  and  that  it  would  render 
these  services  under  its  then-apphcable 
rate  schedules. 

Applicant  notes  that  it  has  filed  an 
application  in  Docket  No.  CP89-1538- 
000  for  authorization  to  construct  a  2.0- 
mile  line  crossing  of  the  Mississippi 
River  located  west  of  its  Galena 
Compressor  Station;  it  is  proposes 
therein  that  such  line  be  operated  on  an 
emergency  basis.  Applicant  explains 
that  such  line  now  would  be  operated  as 
part  of  proposed  expansion  herein. 
Applicant  further  notes  that  it 
previously  proposed  expansion  of  its 
East  Leg  in  pending  Docket  No.  CP83- 
218  et  al.  in  order  to  render  firm 
transportation  services  on  behalf  of 


certain  coal  gas  sfa^ipers  *  wdtich  has 
arranged  to  purchase  coal  gas  from  the    - 
Great  Plains  Coal  Gasification  Plant 
located  in  Mercer  County,  North  Dakota. 
Applicant  explains  &at  Commission 
auUiorization  in  Docket  No.  CPB^-218  ei 
al.  has  never  been  received  for  either 
the  construction  or  for  die  propbsed 
transportation  services,  ^plicant  states 
that  it  has  contacted  each  of  the  coal  gas 
shippers  and  has  advised  them  that  it  is 
considering  the  withdrawal  of  its 
application  in  Docket  No.  CP83-218  et 
al.  and  that  other  alternative 
arrangements  would  be  considered  to 
accommodate  the  coal  gas  shippers. 
Comment  date:  August  31, 1989.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

15.  Stingray  Pipeline  Company 

[Docket  No.  CP89-1910-000J 
August  10, 1969. 

Take  notice  that  on  August  4. 1969, 
Stingray  Pipeline  Company  (Stin^ay), 
701  East  22nd  Street.  Lombard.  Illinois 
60148.  filed  in  Docket  No.  CP8&-1910-000 
a  request  pursuant  to  9 157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  interruptible 
transportation  service  for  Union 
Exploration  Partners  LTD.  (Union),  a 
producer  of  natural  gas,  under  the 
blanket  certificate  issued  by  the 
Commission's  Order  No.  509,  pursuant 
to  Section  7  of  the  Natural  (Sas  Act, 
corresponding  to  the  rates,  terms  and 
conditions  filed  in  Docket  No.  RP80-70- 
000.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  pursuant  to  a 
transportation  agreement  dated  April  1. 
1989.  under  iU  Rate  Schedule  ITS,  it 
proposes  to  transport  up  to  70,000 
MNffltu  per  day  equivalent  of  natural 
gas  for  Union.  Stingray  states  that  it 
would  transport  the  gas  from  various 
receipt  points  on  its  system  as  shown  in 
Exhibit  "A"  of  the  transportation 
agreement  and  would  deliver  the  gas, 
less  fuel  used  and  unaccounted  line  loss, 
to  HoUy  Beach  and  OXY-NGL  Plant 
located  in  Cameron  Parish,  Louisiana 
and  Stingray-mOS  Exchange  (EHI- 
A330)  located  offshore  Texas. 

-  Stingray  advises  that  service  under 

S  284.223(a)  commenced  April  20, 1989. 
as  reported  in  Docket  No.  ST89-4393- 
000.  Stingray  further  advises  that  it 


>  The  coal  gaa  shippers  were:  ANR  Pipeline 
Company,  Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneca  Inc^  Transcontinental  Gas 
Pipe  Une  (Corporation,  and  Natural  Gat  Pipeljie 
Company  of  America. 
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would  transport  22,000  MMBtu  on  an 
average  day  and  8,030,000  MMBtu 
annually. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

16.  Q  Peso  Natural  Gas  Company 
[Docket  No.  CP89-1680-000] 
August  la  1988. 

Take  notice  that  on  luly  31, 1989,  El 
Paso  Natural  Gas  Company  (El  Paso), 
Post  OfTice  Box  1492,  El  Paso,  Texas 
79978.  filed  a  request  at  Docket  No. 
CP89-1880-000,  pursuant  to  Section 
157.205  of  the  Commission's  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205]  for  authorization  to  provide 
intemiptible  transportation  service  for 
Bonneville  Fuels  Corporation 
(Bonneville),  under  its  blanket 
certificate  issued  at  Docket  No.  CP88- 
433-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  for  authorization  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Pursuant  to  a  transportation 
agreement  dated  April  18, 1989,  El  Paso 
requests  authority  to  transport  up  to 
13,188  MMBtu  of  natural  gas  per  day,  on 
an  intemiptible  basis,  for  Bonneville.  El 
Paso  states  the  agreement  provides  for  it 
to  receive  the  gas  at  various  points  of 
receipt  along  its  system  and  deliver  it  to 
various  points  of  delivery  along  the 
borderline  between  the  States  of 
Arizona  and  California.  Bonneville  has 
informed  El  Paso  that  it  expects  to  have 
the  full  13.188  MMBtu  transported  on  an 
average  day  and,  based  thereon, 
4,813,600  MMBtu  would  be  transported 
annually.  El  Paso  advises  that  the 
transportation  service  commenced  on 
luly  1, 1989,  as  reported  at  Docket  No. 
ST89-4210-000,  pursuant  to  $  284.223(a) 
of  the  Commissions  Regulations. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

17.  Tennessee  Gas  PipeUne  Company 

(Docket  No.  CP8O-1883-O00J 
August  11, 1989. 

Take  notice  that  on  ]uly  31, 1989, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP89- 
1883-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
Stratton  Pipeline  System  (Stratton 
System)  and  a  petition  for  a  declaratory 
order  which  disclaims  jurisdiction  over 
the  abcuidoned  facilities,  all  as  more 
fully  set  forth  in  the  application  and 
petition  which  are  on  file  with  the 


Commission  and  open  to  public 
inspection. 

Tennessee  states  that  it  has  entered 
into  an  Option  and  Agreement  of  Sale 
with  Union  Pacific  Resources  Company 
(UPRC)  which  provides,  inter  alia,  for 
the  conveyance  by  Tennessee  to  UPRC 
of  the  Stratton  System.  Upon  receipt  of 
the  authorization  requested  herein, 
Tennessee  avers  it  will  convey  such 
facilities  to  UPRC,  and  UPRC  will 
continue  to  operate  the  facilities  in  order 
to  deliver  gas  into  Tennessee's 
interstate  pipeline  system  at 
Tennessee's  Meter  No.  1-0008. 
Therefore,  Tennessee  requests,  on 
behalf  of  UPRC,  that  the  Commission 
confirm  that  the  Stratton  System  for 
which  abandonment  is  sought  herein  by 
Tennessee  will  be  a  non-jurisdictional 
gathering  facility  when  owned  and 
operated  by  UPRC. 

It  is  stated  that  the  facilities  which  are 
subject  to  this  applkation  and  petition 
for  declaratory  order  are  located  behind 
processing  plants  or  serve  to  deliver  gas 
to  a  central  point  in  the  field  at  a 
pipeline  interconnection.  According  to 
Tennessee,  the  primary  function  of  these 
facilities  is  gatherii^  gas  to  the  plant  for 
processing  and  delivery  and/or 
delivering  the  gas  ittto  the  mainlines  of 
Tennessee  and  United.  As  such, 
Tennessee  states  that  the  realignment  of 
the  facilities  when  two  plants  were  shut 
down  for  economic/operational  reasons 
did  not  modify  the  primary  function  of 
the  subject  facilities  which  remains 
gathering. 

Tennessee  describes  states  that  the 
Stratton  System  as  follows: 

Agua  Dulce-  Wardner  Line  lB-100 

(1)  Approximately  4.65  miles  of  18- 
inch  pipeline  beginning  at  an  18-inch 
weld  ell  which  adjodns  piping  on  the 
upstream  side  of  the  Champlain 
Wardner  Coastal  Meter  Station  *  as 
detailed  on  Drawing  TO-Cl-El-YA-102 
located  in  the  Andres  De  La  Fuente 
Survey  A-111  and  being  situated  on 
Tennessee  fee  lands.  Thence  extending 
through  Valve  No.  lB-101  and 
continuing  in  a  southwesterly  direction 
to  a  point,  said  point  being  a  reducer. 
Approximately  3.06  miles  of  12-inch 
pipeline  beginning  at  the  hereinbefore 
referenced  reducer  and  proceeding  in  a 
southwesterly  direction  to  a  point  of 
termination  located  at  the  Wardner 
Plant,  which  is  no  longer  operative,  and 
being  located  in  the  Luciano  Rivas 
Survey  A-286.        j 

'  The  Champlain  Wardner  Coastal  Meter  Station 
it  also  identified  ai  TenneMee  Meier  No.  1-0008. 


Agua  Dulce-Wardner  Line-Gulf  Plains 
Lateral  Line  No.  lB-200 

(2)  Approximately  0.31  mile  of  10-inch 
pipeline  beginning  at  an  18-inch  by  12- 
inch  weld  saddle  being  the  tie-in  point 
with  the  Agua  Dulce  Wardner  Line  No. 
lB-100  as  detailed  on  Drawing  No.  TO- 
Fl-lB-200-1  and  extending  in  a 
westerly  direction  to  a  point  of 
termination  at  the  Gulf  Plains  Plant  and 

'  being  situated  in  the  Lticiano  Rivas 
Survey  A-286. 

Coastal  Line  No.  lE-100 

(3)  0.43  mile  of  10-inch  pipeline 
beginning  at  an  18-inch  weld  tee  being 
the  tie-in  point  of  piping  from  the 
Champlain  Wardner  Coastal  Meter 
Station  and  the  Agua  Dulce  Wardner 
Line  No.  lB-100  as  detailed  on  Drawing 
No.  TO-Cl-El-YA-102  and  extending 
through  Valve  No.  lE-101  and 
continuing  in  a  northerly  direction 
across  Tennessee  fee  lands  to  a  specific 
point.  Thence  proceeding  in  a 
southeasterly  direction  to  a  point  of 
termination  at  the  Coastal  Plant,  which 
is  no  longer  operative,  and  being 
situated  in  the  Andres  De  La  Fuente 
Survey  A-lll. 

It  is  stated  that  the  Stratton  System 
includes  all  additions  or  modifications 
thereto  which  are  used  with,  useful  to, 
or  required  for  the  operation  thereof. 

Tennessee  states  that  the  Stratton 
System  is  located  near  its  Compressor 
Station  No.  1  in  San  Patricio  County, 
Texas  and  consists  of  tliree  segments  of 
pipeline.  The  Agua  Dulce-Wardner  line 
(4.65  miles  of  18-inch  and  3.06  miles  of 
12-inch  pipeline]  extended  from  the 
discharge  side  of  the  Wardner  Station 
Processing  Plant  to  an  interconnection 
with  Tennessee's  original  24-inch  main 
Une.  The  Agua  Dulce- Wardner-Gulf 
Plains  lateral  (0.51  mila  of  10-inch 
pipeline)  extended  from  the  discharge 
side  of  the  Gulf  Plains  Processing  Plant 
to  an  interconnection  with  the  Agua 
Dulce-Wardner  line.  The  Coastal  Une 
(0.43  mile  of  10-inch  pipeline]  extended 
from  the  discharge  side  of  the  Coastal 
Station  processing  Plant  to  an 
interconnection  with  the  Agua  Dulce- 
Wardner  line  near  Tennessee's  Meter 
No.  1-0008.  Tennessee  states  that,  today, 
only  the  Gulf  Plains  Plant  remains  in 
operation. 

According  the  Tennessee,  the  Stratton 
System  was  constructed  by  Tennessee 
in  1944  (Docket  No.  G-230,  3  FPC  574), 
and  has  been  fully  depreciated  for  both 
book  and  tax  purposes. 

Tennessee  avers  that  the  three 
segments  of  the  Stratton  System  were 
originally  installed  for  the  receipt  and 
transportation  of  gas  produced  in  the 
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Stratton- Agua  Dulce  field.  The  gas  was 
either  purchased  by  Tennessee  from  the 
Chicago  Corporation  (Chicago), 
predecessor  of  UPRC,  or  delivered  to 
Tennessee  for  transportation  for  the 
account  of  The  Manufactiu^ers  Light  and 
Heat  Company  (Manufacturers], 
predecessor  of  Columbia  Gas 
Transmission  Corporation  (Columbia), 
all  as  provided  by  an  agreement 
between  Tennessee  and  Chicago  dated 
September  7, 1943.  The  gas  to  be 
transported  by  Tennessee  for 
Manufacturers  was  sold  by  Chicago  to 
Manufacturers.  It  is  stated  that  the 
September  7, 1943,  contract  provided 
that  the  point  of  delivery  to  Tennessee 
for  both  gas  sold  by  Chicago  to 
Tennessee  and  gas  sold  by  Chicago  to 
Manufacturers  would  be  at  a  point  on 
Tennessee's  system  in  the  Agua  Dulce 
field.  Tennessee  states  that  upon 
construction  of  its  system,  the  point  of 
delivery  was  established  at  the 
discharge  side  of  each  of  the  three  then 
existing  processing  plants. 

Tennessee  states  that  the  September 
7. 1943,  contract  was  Superseded  by  a 
contract  between  Tennessee  and 
Chicago  dated  August  15, 1952  (UPRCs 
FERC  Gas  Rate  Schedule  No.  5). 
Tennessee  adds  that  by  an  amendment 
dated  May  30, 1953,  the  parties  agreed 
that  the  point  of  delivery  for  gas  to  be 
purchased  by  Tennessee  was  to  be  at 
the  discharge  side  of  Chicago's  Wardner 
Coastal  Meter  Station  (Tennessee's 
Meter  No.  1-0006).  Further,  it  is  stated 
that  pursuant  to  the  May  30, 1953. 
agreement,  although  Tennessee  retained 
ownership  of  the  Unes,  Chicago  assumed 
all  responsibility  m  connection  with  the 
maintenance  and  operation  of  the 
Stratton  System. 

Tennessee  further  states  that  its  Meter 
No.  1-0008  has  also  been  established  as 
the  delivery  point  to  Tennessee  of  gas 
purchased  by  Columbia  from  UPRC  and 
delivered  to  Tennessee  for 
transportation  for  Columbia's  account. 

It  is  stated  that  Tennessee  has  entered 
into  other  obligations  to  receive  gas  at 
its  Meter  No.  1-0008,  however, 
Tennessee  has  no  obligation  to  receive 
or  deliver  gas  at  any  point  on  the 
Stratton  System  other  than  at 
Tennessee's  Meter  No.  1-0008. 
Therefore,  Tennessee  states,  the 
facilities  proposed  to  be  abandoned  are 
not  necessary  for  Tennessee's  continued 
receipt  of  gas  under  any  gas  purchase 
agreement  or  any  gas  transportation 
agreement. 

According  to  Tennessee,  the  Wardner 
and  Coastal  Plants  ceased  to  operate  in 
1952.  and  operation  of  the  Stratton 
System  has  evolved  in  a  manner  so  tiiat 
it  is  utilized  as  a  production  and 
gathering  facility.  By  conveying  the 


Stratton  System  to  UPRC  Tennessee 
adds,  it  will  maintain  the  same  gas 
supply  dedication  and  the  same 
transportation  abilities  while 
eliminating  all  expenses  of  maintenance 
of  such  system.  Accordingly,  Tennessee 
states  that  such  reduction  will  generate 
savings  to  Tennessee's  customers.  In 
addition.  Tennessee  avers  that 
conveyance  of  such  properties  to  UPRC 
and  decertification  of  this  system  will 
permit  flexibility  in  operations  which 
will  enhance  UPRCs  ability  to  carry  out 
its  production  and  gathering  operations 
in  the  Agua  Dulce  and  other  nearby 
fields. 

Comment  date:  September  1, 1989,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

18.  Stingray  Pipeline  Company 

[Docket  No.  CP88-1914-000] 
August  11, 1989. 

Take  notice  that  on  Aiigust  7. 1989. 
Stingray  Pipeline  Company  (Stingray], 
701  East  22nd  Street,  Lombard,  Illinois 
60148.  filed  in  Docket  No.  CP89-1914-000 
a  request  pursuant  to  S  157.205  of  the 
Commission's  Regulations  (18  CFR 
157.205)  for  authorization  to  transport 
natural  gas  on  behalf  of  Philbro 
Distributors  Corporation  (Philbro),  a 
marketer  of  natural  gas,  under  Stingray's 
Order  No.  509  blanket  authorization 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Stingray  states  that  it  would  transport, 
on  an  intemiptible  basis,  up  to  50,000 
MMBtu  equivalent  of  natural  gas  on  a 
peak  day,  50,000  MMBtu  equivalent  on 
an  average  day  and  18,250,000  MMBtu 
equivalent  on  an  annual  basis.  It  is 
stated  that  Stingray  would  receive  the 
gas  for  Philbro's  account  at  receipt 
points  on  Stingray's  system  in  Louisiana, 
Texas,  offshore  Louisiana  and  offshore 
Texas,  and  would  deUver  equivalent 
volumes  of  gas  in  Louisiana  and 
offshore  Texas.  It  is  further  stated  that 
the  transportation  service  would  be 
ejected  using  existing  facilities  and 
would  require  no  construction  of 
additional  facilities.  It  is  explained  that 
the  transportation  service  commenced 
]uly  1, 1989,  under  the  automatic 
authorization  provisions  of  S  284.223  of 
the  Conunission's  Regulations,  as 
reported  in  Docket  No.  ST89-4344. 

Comment  date:  September  25. 1969,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


19.  Stingray  PipeliiM  Coaquuiy 

[Docket  No.  (780-1804-000] 
August  11. 1980. 

Take  notice  that  on  August  2, 1966, 
Stingray  Pipeline  Company  (Stingray), 
701  East  22nd  Street,  Lombard.  UUnois 
60148,  filed  in  Docket  No.  CP89-1894-000 
a  request  pursuant  to  i  157.205  of  the 
Commission's  Regulations  for 
authorization  to  provide  transportation 
for  Gulf  Ohio  Corporation  (Gulf  Ohio],  a 
shipper  of  natural  gas,  under  Stingray's 
blanket  certificate  issued  by  the 
Commission's  Order  500  piusuant  to 
Section  7  of  the  Natural  Gas  Act.  with 
corresponding  rates,  terms  and 
conditions  in  Docket  No.  RP89-70-00a 
all  as  more  fully  set  forth  in  the  request 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Stingray  states  that  pursuant  to  a 
Transportation  Agreement  dated  April 
11, 1989  between  Stingray  and  Gulf  Ohio 
(Transportation  Agreement),  it  proposes 
to  transport  up  to  7,000  MN^Btu  per  day 
on  an  intemiptible  basis  on  behalf  of 
Gulf  Ohio.  The  Transportation 
Agreement  provides  for  Stingray  to 
receive  gas  from  various  existing  receipt 
points  that  are  located  in  Louisiana, 
offshore  Louisiana  find  offshore  Texas 
and  the  redelivery  points  are  located  in 
Louisiana  and  offshore  Texas. 

Stingray  advises  that  service  imder 
S  284.223(a)  commenced  ]une  1, 1989,  as 
reported  in  Docket  No.  ST89-4004.000. 
Stingray  further  states  that  it  would 
transport  on  an  average  day  7,000 
MMBtu  and  2,535,000  MMBtu  annually. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

20.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-1919-O001 
August  11. 1989. 

Take  notice  that  on  August  8, 1989. 
Panhandle  Easter  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1919-000  a  request  pursuant  to 
SS  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Gastrak 
Corporation  (Gastrak),  a  shipper  and 
marketer  of  natural  gas,  under 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-56&-O00  under  Section 
7  of  the  Natural  Gas  Act  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Specifically,  Panhandle  requests 
authority  to  transport  natural  gas  up  to 
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100,000  Dt.  per  day  on  an  intemiptible 
basis  on  behalf  of  Gastrak  pursuant  to  a 
transportation  agreement  dated  March 
30, 1989,  between  Panhandle  and 
Gastrak,  it  is  stated.  Panhandle  states 
that  the  transportation  agreement 
provides  for  Panhandle  to  receive  gas 
from  various  existing  points  of  receipt 
on  its  system  in  the  States  of  Colorado, 
Kansas,  Oklahoma  and  Texas. 
Panhandle  further  states  it  would  then 
transport  and  redeliver  subject  gas,  less 
fuel  used  and  unaccounted  for  line  loss, 
to  Haven  Pool  in  Reno  County,  Kansas. 
It  is  further  stated  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  100,000  Dt.  and  36,500,000  Dt., 
respectively.  Service  under  S  284.223(a) 
commenced  on  July  1, 1989,  as  reported 
in  Docket  No.  ST89-4324-000.  it  is 
stated. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  paragraph  G 
at  the  end  of  this  notice. 

21.  Natural  Gas  Pipeline  Company 

I  Docket  No.  CP89-1907-000] 

August  11. 1969. 

Take  notice  that  on  August  3, 1989, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
I^mbard.  Hlinois.  60148.  filed  in  Docket 
No.  CP89-1907-000  a  request  pursuant  to 
9  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
transport  natural  gas  for  Acacia  Gas 
Corporation  (Acacia),  a  marketer  of 
natural  gas.  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP86- 
562-000,  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  a  transportation 
agreement  dated  November  18. 1988.  as 
amended.  Natural  requests  authority  to 
transport  up  to  50.000  MMBtu  of  gas  per 
day  (plus  any  additional  volumes 
accepted  pursuant  to  the  overrun 
provisions  of  its  Rate  Schedule  ITS),  on 
an  intemiptible  basis,  for  Acacia. 
Natural  states  that  the  agreement 
provides  for  it  to  receive  the  gas  at 
various  existing  points  of  receipt  along 
tts  system  and  to  deliver  the  gas  to 
various  existing  points  of  delivery 
located  in  Texas  and  Oklahoma.  Acacia 
has  informed  Natural  that  it  expects  to 
have  only  26.000  MMBtu  of  gas 
transported  on  an  average  day  and. 
based  thereon,  estimates  that  9.490.000 
MMBtu  of  gas  would  be  transported 
annually.  Natural  advises  that  the 
transportation  service  commenced  on 
June  1. 1989.  as  reported  in  Docket  No. 


ST89-438-000  pursuant  to  §  284.223  of 
the  Commission's  Regulations. 

Comment  date:  September  25, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

22.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-1 920-000] 
August  11. 1989.  j 

Take  notice  that  on  August  1. 1989, 
Panhandle  Eastern  P^e  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1920-000  a  request  pursuant  to 
§§  157.205  and  284.223  of  the 
Commission's  Regulations  for 
authorization  to  transport  natural  gas 
for  Amgas,  Inc.  (Amgas),  a  marketer  of 
natural  gas.  under  Panhandle's  blanket 
certificate  issued  in  Docket  No.  CP86- 
585-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Panhandle  proposes  to  transport  on 
an  intemiptible  basis  up  to  130  dt 
equivalent  of  natural  gas  on  a  peak  day. 
20  dt  equivalent  on  an  average  day  and 
7.300  dt  equivalent  on  an  annual  basis 
for  Amgas.  Panhandle  states  that  it 
would  perform  the  transportation 
service  for  Amgas  under  Panhandle's 
Rate  Schedule  PT.  Panhandle  indicates 
that  it  would  receive  the  gas  at  various 
points  on  its  system  and  deliver  the  gas 
to  CILCO  in  Tazewell  County,  Illinois. 

It  is  explained  that  the  service 
commenced  July  1, 1989,  under  the 
automatic  authorization  provisions  of 
§  284.223  of  the  Coniinission's 
Regulations,  as  reported  in  Docket  No. 
ST89-4361.  Panhandle  indicates  that  no 
new  facilities  would  be  necessary  to 
provide  the  subject  service. 

Comment  date:  September  25, 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

23.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-1928-000| 
August  11. 1989. 

Take  notice  that  on  August  8. 1989. 
Panhandle  Eastern  P^pe  Line  Company 
(Panhandle).  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP89-1928-000  a  request  pursuant  to 
§9  157.205  and  284.223  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intemiptible 
basis  on  behalf  of  Mountain  Iron  & 
Supply  Company  (Mountain  Iron),  a 
shipper  and  marketer  of  natural  gas. 
under  its  blanket  certificate  issued  in 
Docket  No.  CP8&-585-000  pursuant  to 


section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  ft  proposes  to 
transport  natural  gas  on  behalf  of 
Mountain  Iron  from  various  points  of 
receipt  on  Panhandle's  system  in 
Oklahoma.  Colorado,  Illinois,  Kansas. 
Ohio.  Mississippi.  Texas  and  Wyoming 
to  Dow  Chemical  Company  in  Marion 
County,  Indiana. 

Panhandle  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Mountain  Iron  would  be 
3,000  dt  equivalent  of  natural  gas,  155  dt 
equivalent  of  natural  gas  and  56,575  dt 
equivalent  of  natural  gas.  respectively. 

Panhandle  indicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
No.  ST89-4330,  it  reported  that 
transportation  service  on  behalf  of 
Mountain  Iron  had  begun  on  July  1, 1989 
under  the  120-day  automatic 
authorization  provisions  of  9  284.223(a]. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

24.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP89-192&-000] 
August  11, 1989. 

Take  notice  that  on  August  8, 1989, 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  7^251-1642,  filed  in  Docket  No. 
CP89-1926-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intemiptible 
basis  on  behalf  of  Mountain  Iron  & 
Supply  Company  (Mountain  Iron),  a 
shipper  and  marketer  of  natural  gas, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Mountain  Iron  from  various  points  of 
receipt  on  Panhandle's  system  in 
Oklahoma.  Colorado,  Illinois,  Kansas, 
Ohio.  Mississippi,  Texas  and  Wyoming 
to  the  City  of  Montgomery  in 
Montgomery  County,  Missouri. 

Panhandle  further  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Mountain  Iron  would  be 
2.700  dt  equivalent  of  natiiral  gas,  500  dt 
equivalent  of  natural  gas  and  182.500  dt 
equivalent  of  natural  gaa^  respectively. 
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Panhandle  indicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
No.  ST89-432e,  it  reported  that 
transportation  service  on  behalf  of 
Mountain  Iron  had  begun  on  July  1, 1989 
under  the  120-day  automatic 
authorization  provisions  of  9  284.223(a). 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

25.  Panhandle  Eastern  Pipe  Une 
Company 

[Docket  No.  CP89-1924-000] 
August  11, 1989. 

Take  notice  that  on  August  8, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1924-000  a  request  pursuant  to 
99  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natiu-al  Gas  Act  for  authorization  to 
transport  natural  gas  on  an  intemiptible 
basis  on  behalf  of  Mountain  Iron  & 
Supply  Company  (Mountain  Iron),  a 
shipper  and  marketer  of  nafural  gas, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Panhandle  states  that  it  proposes  to 
transport  natural  gas  on  behalf  of 
Mountain  Iron  from  various  points  of 
receipt  on  Panhandle's  system  in 
Oklahoma,  Colorado,  Illinois,  Kansas, 
Ohio,  Mississippi,  Texas  and  Wyoming 
to  the  Cabot  Corporation  in  Douglas 
County,  Illinois. 

Panhandle  furthef  states  that  the 
maximum  daily,  average  daily  and 
annual  quantities  that  it  would  transport 
on  behalf  of  Mountain  Iron  would  be 
1.500  dt  equivalent  of  natural  gas.  180  dt 
equivalent  of  natural  gas  and  65.700  dt 
equivalent  of  natural  gas.  respectively. 

Panhandle  indicates  that  in  a  filing 
made  with  the  Commission  in  Docket 
No.  ST89-4331,  it  reported  that 
transportation  service  on  behalf  of 
Mountain  Iron  had  begun  on  July  1, 1989 
under  the  120-day  automatic 
authorization  provisions  of  9  284.223(a). 

Comment  date:  September  25. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

26.  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  No.  CP8g-1921-000] 
August  11. 1969. 

Take  notice  that  on  August  8. 1989 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  1642,  Houston, 
Texas.  77251-1642.  filed  in  Docket  No. 
CP89-1921-000  a  request  pursuant  to 


9  9  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  for  Vesta  Energy 
Company  (Vesta),  a  shipper  and 
marketer  of  natural  gas,  pursuant  to 
Panhandle's  blanket  certificate  issued  in 
Docket  No.  CP86-585-000  and  Section  7 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  for 
public  inspection. 

Specifically.  Panhandle  requests 
authority  to  transport  up  to  50.000  Dt. 
per  day  on  an  intemiptible  basis  on 
behalf  of  Vesta  pursuant  to  a 
Transportation  Agreement  dated  June 
26, 1989  between  Panhandle  and  Vesta 
(Transportation  Agreement).  The 
agreement  provides  for  Panhandle  to 
receive  gas  from  various  existing  points 
of  receipt  on  its  system.  Panhandle  will 
then  transport  and  redeliver  subject  gas. 
less  fuel  used  and  unaccounted  for  line 
loss,  to  Haven  Pool  in  Reno  County. 
Kansas. 

The  shipper  states  that  the  estimated 
daily  and  estimated  annual  quantities 
would  be  50.000  Dt.  and  18.250.000  Dt., 
respectively.  Service  under  9  284.223{a] 
commenced  on  July  1, 1989,  as  reported 
in  Docket  No.  ST89-4327-O00. 

Comment  date:  September  25. 1989.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

27.  Tennessee  Gas  Pipeline  Company 

[Docket  No.  CP89-1931-000] 
August  11. 1969. 

Take  notice  that  on  August  10. 1989 
Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511.  Houston, 
Texas,  77252  filed  in  Docket  No.  CP89- 
1931-000  a  request  pursuant  to  9157.205 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  provide  an  intemiptible 
transportation  service  for  Columbia  Gas 
Development  Corporation  (Columbia),  a 
producer,  under  the  blanket  certificate 
issued  in  Docket  No.  CP87-115-000, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  for  public 
inspection. 

Tennessee  states  that  pursuant  to  a 
transportation  agreement  dated  July  13, 
1989,  as  amended,  under  its  Rate 
Schedule  IT,  it  proposes  to  transport  up 
to  75,000  dekatherms  (dt)  per  day 
equivalent  of  natural  gas  for  Columbia. 
Tennessee  states  that  it  would  ttdiisport 
the  gas  for  Columbia  from  receipt  points 
located  offshore  Louisiana  and  Texas, 
and  in  the  states  of  Louisiana.  Texas. 
Massachusetts.  New  York.  Mississippi. 
Pennsylvania.  West  Virginia,  and  New 


Jersey.  Tennessee  further  states  that  the 
points  of  delivery  and  ultimate  points  of 
delivery  are  located  in  the  states  of 
Louisiana.  Texas.  Massachusetts.  New 
Yoric.  Mississippi.  Pennsylvania, 
Alabama.  West  Vii^nia,  Rhode  Island, 
New  Hampshire,  Connecticut, 
Tennessee,  Ohio,  and  Kentucky. 

Tennessee  advises  that  service  under 
9  284.223(a)  conunenced  on  July  19, 1989, 
as  reported  in  Docket  No.  ST89-4397- 
000  (filed  August  4, 1989).  Tennessee 
further  advises  that  it  would  transport 
75,000  dt  on  an  average  day  and 
27,375,000  dt  annually. 

Comment  date:  September  25, 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

28.  Panhandle  Eastern  IHpe  line 
Company  and  Tnmkline  Gas  Company 

[Docket  No.  CP89-1912-000] 
August  11, 1969. 

Take  notice  that  on  August  7. 1989 
Panhandle  Eastern  Pipe  line  Company 
(Panhandle)  and  Trunkline  Gas 
Company  (Trunkline),  referred  to  as 
"Applicants".  P.O.  Box  1642.  Houston. 
Texas  77251-1642.  filed  in  Docket  No. 
CP69-1912-000  an  application  pursuant 
to  Section  7(b]  of  the  Natural  Gas  Act 
for  permission  and  approval  to  abandon 
a  firm  transportation  service  for 
Southern  Natural  Gas  Company 
(Southern),  rendered  under  the 
certificate  issued  in  Docket  No.  CP82- 
211.  as  amended,  all  as  more  fully  set 
forth  in  the  request  pursuant  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicants  state  that  they  would 
abandon  the  firm  transportation  service 
being  provided  to  Southern  under 
Panhandle's  Rate  Schedule  T-50  and 
Trunkline's  Rate  Schedule  T-74 
(Original  Volume  No.  2).  Applicants 
advise  that  by  letter  dated  October  14. 
1987,  which  was  received  by  Panhandle 
on  October  19, 1987,  Southern  formally 
effected  the  terms  of  the  transportation 
agreement  dated  Decemtwr  23. 1981.  for 
termination  of  this  service.  Applicants 
request  an  October  19, 1988.  effective 
date  for  the  abandonment  authorization. 

Comment  date:  September  1. 1989  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

29.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP-89-193O-000J 
August  11. 1989. 

Take  notice  that  on  August  8. 1989. 
Columbia  Gas  Transmission 
Corporation  (Columbia  Gas).  P.O.  Box 
1273.  Charleston,  West  Virginia  25325- 
1273.  filed  in  Docket  No.  Ct>89-1 930-000 


ao  appUcation  pursuant  to  {{ 157.205 
and  284.223  (IB  CFR  157jOS  and  284.223) 
of  the  Comiiiianon't  Regulations  under 
tha  Natiiral  Gaa  Act  for  authorixation  to 
provide  intetroptible  transportation 
service  for  Endevco  Oil  and  Gas 
Company  (Endevco).  a  shipper  of  gas, 
pursuant  to  Columbia  Gas,  blanket 
transportation  certificate  issued 
February  28, 1088,  in  Docket  No.  CP8ft- 
240-000,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gas  states  that  it  will 
receive  the  gas  from;  Panhandle  Eastern 
Pipeline  Company  at  Maumee,  Ohio: 
Texas  Gas  Transmission  Corporation  at 
Lebanon,  Ohio;  Columbia  Gulf 
Transmission  Company  at  Leach, 
Kentucky;  at  various  existing 
interconnections  with  Texas  Eastern 
Gas  Pipeline  Company  and  Tennessee 
Gas  Pipeline  Company  and  deliver  the 
gas  for  the  account  of  Endevco  to 
Equitrans,  be.  in  Pennsylvania. 

Columbia  Gas  proposes  to  transport 
for  Endevco  up  to  50,000  MMBtu  gas 
equivalent  per  peak  day  and  an 
estimated  40,000  MMBtu  and  18,250,000 
MMBtu  gas  equivalent  per  average  day 
and  annually,  pcspectively.  Columbia 
Gas  states  the  transportation  service 
commenced  on  June  2, 1989,  pursuant  to 
the  120-day  automatic  authorization 
under  §  284.223  of  the  Commission's 
Regulations  under  the  terms  of  a 
transportation  agreement  dated  June  1, 
1989.  Columbia  Gas  notified  the 
Commission  of  the  commencement  of 
the  transportation  service  in  Docket  No. 
STB9-3995-000. 

Comment  date:  September  25. 1989  in 
accordanced  with  Standard  Paragraph  G 
at  the  end  of  the  notice. 

3a  Panhandle  Eastern  Pipe  Line 
Company 

[Docket  Na  CP-69-1927-000] 
August  11, 1989. 

Take  notice  that  on  May  19, 1989, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle),  Post  Office  1B42,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP89-1927-000,  as  a  request  pursuant  to 
fi  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.05  )  for  authorizaHon  to 
transport  natural  gas  on  behalf  of 
Mountain  Iron  ft  Supply  Company 
(Mountain  Iron),  a  shipper  and  marketer 
of  natural  gas,  under  its  blanket 
authorization  issued  in  Docket  No. 
CP8e->58&-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  appUcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 
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Panhandle  would  Perform  the 
proposed  intemiptible  transportation 
service  for  Mountain  Iron,  pursuant  to  a 
transportation  service  agreement  dated 
June  5, 1989.  The  transportation 
agreement  is  effective  for  a  primary 
term  of  one  year  from  the  initial  date  of 
service  and  shall  continue  month-to- 
month  thereafter  until  terminated  by 
either  party  upon  at  least  thirty  days 
prior  notice.  Panhandle  proposes  to 
transport  2,150  Dekatherms  (Dth)  of 
natural  gas  on  a  peak  day;  150  dt  on  an 
average  day;  and  on  an  annual  basis 
54,750  Dth  of  natural  gas  for  Mountain 
Iron.  Panhandle  proposes  to  receive  the 
subject  gas  from  various  existing  points 
of  recept  on  its  system.  Panhandle  will 
then  transport  and  redeliver  the  subject 
gas,  less  fuel  and  unaccounted  for  line 
loss,  to  Continental  Cement  Low  Flow 
and  United  Steel  Cement  in  Ralls 
County,  Missouri.  No  new  facilities  or 
expansion  of  existing  facilities  arc 
required  to  provide  the  proposed 
service. 

It  is  explained  that  the  proposed 
service  is  currently  being  performed 
pursuant  to  the  120-day  self 
implementing  provision  of  S  284.223(a)(1) 
of  the  Commission's  Regulations. 
Panhandle  commenced  such  self- 
implementing  servict  on  July  1, 1989,  as 
reported  in  Docket  No.  ST89-4329-000. 

Comment  date:  September  25. 1989,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  b«fore  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE,,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rides  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  cmder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notics  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  uprai  tlie  Federal 
Energy  Regulatory  Cemmiasion  by 
Sections  7  and  IS  of  the  Natural  Gas  Act 
and  the  Commission^  Rules  of  Practice 
and  Procedure,  a  he  ving  Mdll  be  held 
without  further  notice  before  the 


Commission  or  its  desi^ee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by.  Ae  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214  of 
the  Commission's  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
S  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  tfie  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act.      i 
Lois  D.  Casbell,  | 

Secretary. 
[FR  Doc.  89-19413  Filed  8-17-89;  8:45  am] 

BILUNO  CODE  6717-01-H 


[Protect  Na  10631-002  Vbglnlal 

James  River  Hydro  Asaociates; 
Surrender  of  Preiimlnary  Permtt 

August  10. 1989. 

Take  notice  that  James  River  Hydro 
Associates,  permittee  for  the  proposed 
Twelfth  Sti«et  Hydro  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  Was  issued  on 
January  31, 1989,  and  would  have 
expired  on  December  31«  1991.  The 
project  would  have  been  located  on  the 
James  River  in  the  City  (rf  Richmond, 
Virginia.  The  permittee  states  that  the 
proposed  project  is  not  economically 
feasible  as  the  basis  for  ttie  surrender 
request. 

The  permittee  filed  a  request  on  June 
28, 1989,  and  the  preliminary  permit  for 
Project  No.  10631  shall  remain  in  efiiect 
through  the  tliirtieth  day  after  issuance 
of  this  notice  unless  tiiat  day  is  a 
Saturday,  Sunday  or  holiday  as 
described  in  18  CFR  {  385.2007,  in  which 
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case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed  on 
the  next  business  day. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-19417  Filed  8-17-69;  8:45  am] 
BIUJNO  CODE  6717-01-M 


[Docket  No.  TM89-4-5-000] 

Midwestern  Gas  Transmission  Co.; 
Rate  Filing  Pursuant  to  Tariff  Rate 
Adjustment  Provisions 

August  11, 1989. 

Take  notice  that  on  August  7, 1989, 
Midwestern  Gas  Transmission 
Company  (Midwestern)  is  filing  ten 
copies  of  First  Revised  Seventeenth 
Revised  Sheet  No.  7  to  its  FERC  gas 
tariff,  to  be  effective  July  1. 1989.  This 
filing  is  made  in  accordance  with  the 
June  19, 1989  letter  order  in  Docket  No. 
TM89-3-5  where  Midwestern  was 
directed  to  track  any  modifications 
made  in  Teimessee's  take-or-pay 
recovery  filings  in  Docket  No.  RP88-191. 
This  filing  tracks  the  revised  charges 
implemented  by  Tennessee  Gas  Pipeline 
Company  in  Docket  No.  RP88-191-010 
filed  July  14. 1989,  to  be  effective  July  1. 
1989,  including  the  revised  amortization 
schedule  for  Tennessee's  carrying 
charges  required  by  the  Commission's 
Order  in  Docket  No.  RP88-191-006  on 
March  23, 1989. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet,  NE..  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on  or 
before  August  18, 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene; 
provided,  however,  that  any  person  who 
had  previously  filed  a  motion  to 
intervene  in  this  proceeding  is  not 
required  to  file  a  further  motion.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  89-19415  Filed  8-17-89:  8:45  am] 
BILUNG  coot  e717-01-M 


[Docket  No.  IIT89-8-000] 

Seagull  Interstate  Corp.;  Proposed 
Cltanges  In  FERC  Gas  Tariff  Pursuant 
to  Order  No.  497 

August  11, 1989. 

Take  notice  that  on  August  1, 1989, 
Seagull  Interstate  Corporation  tendered 
the  following  tariff  sheets  for  filing  in 
the  captioned  docket  pursuant  to  Order 
No.  497  and  section  250.16  of  the 
Commission's  Regulations  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
the  following  tariff  sheet: 

Substitute  First  Revised  Sheet  No.  1 
Substitute  Second  Revised  Sheet  Nob.  53  and 

54 
Substitute  First  Revised  Sheet  Nos.  54A  and 

54B 
Add  Original  Sheet  No.  54C 
Substitute  First  Revised  Sheet  No.  57 
Add  Original  Sheet  Nos.  57 A,  57B.  57C.  and 

57D 
Delete  Original  Sheet  No.  78 

Any  person  desiring  to  be  heard  or  to 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sti-eet  NE., 
Washington.  DC  20426,  in  accordance 
with  18  CFR  §§  385.214  and  385.211.  All 
such  motions  or  protests  must  be  filed 
by  August  24. 1989.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  89-19416  Filed  8-17-89;  8:45  am] 

BHXINO  CODE  •717-01-M 

[Docket  No.  RP88-68-000  et  al.] 

Transcontinental  Gas  Pipeline  Corp.; 
Offer  of  Settlement 

August  8, 1989. 

In  tiie  matter  of  Docket  Nos.  RP88-68- 
000,  RP87-7-12.  RP87-7-000,  RP89-122- 
000,  RP89-123-000,  RP89-163-000,  TA88- 
1-29-000,  TA88-4-29-000,  TQ88-1-29- 
000,  TA88-5-29-000,  TQ89-1-29-000. 
TQ89-2-29-000,  TQ89-4-2&-000,  TA89- 
1-29-000.  CP89-1915-000.  CP89-1916- 
000,  CP74-33-013.  CP84-33&-022.  CP61- 
194-000,  CP63-228-000.  and  G-2432-000. 

Take  notice  that  on  August  7, 1989, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  an  Offer  of 
Settiement  in  the  captioned  proceedings. 
The  Offer  of  Settlement  would  resolve 
the  above-referenced  proceedings  and 


provides  for  certificate  authorizations 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act,  which  are  generally  described 
as  follows,  all  as  more  fully  set  forth  in 
the  Offer  of  Settiement. 

(1)  Article  I  of  tiie  Settiement  is 
intended  to  resolve  long-standing  take- 
or-pay  issues  on  the  Transco  system  and 
is  alleged  to  provide  Transco's 
customers  with  over  $100  million  in 
take-or-pay  savings  compared  to  the 
charges  under  Transco's  Order  No.  500 
take-or-pay  filing  in  Docket  Nos.  RP88- 
68-000,  et  al. 

(2)  Article  n  establishes  a  new 
jurisdictional  Interim  Firm  Sales  Service 
(IFS)  to  be  provided  by  Transco  which  is 
designed  to  permit  Transco  to  meet 
current  producer  obligations  and 
prevent  the  occurrence  of  additional 
take-or-pay  liability. 

(3)  Article  III  resolves  the  throughput 
mix  issue  pending  in  Docket  No.  RP87- 
7-000  on  the  same  basis  as  reflected  in 
Transco's  proposed  June  24, 1988 
Reserved  Issues  Settlement  in  that  same 
proceeding,  and  establishes  the  fuel- 
retention  percentages  applicable  to 
service  under  Transco's  FT  and  FT  Rate 
Schedules  for  the  period  commencing 
April  1, 1989  through  the  remaining 
period  of  the  effectiveness  of  the  Docket 
No.  RP87-7  rates. 

(4)  As  more  fully  described  in 
separate  notices  issued 
contemporaneously,  Transco  has  filed 
togetiier  with  the  Offer  of  Settiement 
filing,  four  separate  certificate 
applications  requesting  authority  for 
Transco  to: 

(a)  Implement  the  IFS  Service  under 
proposed  Rate  Schedule  IFS; 

(b)  Amend  Transco's  existing 
certificate  in  Docket  No.  CP74-33  for 
Rate  Schedule  WSS  service  to  provide 
for  specific  daily  withdrawal 
entidements; 

(c)  Make  its  firm  transportation 
capacity  rights  on  consenting  upstream 
pipelines  available  to  any  shipper  and 

(d)  Modify  Transco's  existing  storage 
Rate  Schedules  GSS,  LSS,  LG-A  and  S-2 
to  permit  customers  to  nominate  for 
injection  gas  purchased  from  third 
parties. 

Transco  states  that  the  instant  filing 
represents  the  parties'  response  to  the 
Commission's  July  19, 1989  Order 
Rejecting  SetUements  (48  FERC 
^  61,052),  which  rejected  Transco's  April 
3, 1989  settiement  filing  in  Docket  Nos. 
RP88-68-000,  et  al. 

Transco  states  that  the  settiement, 
together  with  all  attachments  thereto, 
has  been  served  pursuant  to  Rule 
602(d)(1)  upon  all  participants  listed  on 
the  official  service  lists  in  the  captioned 
proceedings  on  file  with  the 
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Commission,  and  upon  all  persons  who 
were  Tequired  to  be  served  with 
Transoo's  rate  filings  which  initiated 
several  of  the  captioned  proceedings. 

Any  peraons  desiring  to  file  comments 
regarding  the  certificate  authorizations 
sought  in  connection  with  the  Offer  of 
Settlement  should,  on  or  before  August 
15, 1989,  file  such  comments  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  802(0),  together  with 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commissions  Regulations  imder  the 
Natural  Gas  Act  (18  CFK  157.10  and 
385.214). 

Linwood  A.  Watton.  Jr., 
Acting  Secretary. 

[FR  Doc  89-19423  Filed  8-17-89;  8:45  am] 
MUJM  COM  srn-oi-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-fnL-3831-1] 

Environmental  Impact  Statementa  and 
Regulationa;  AvaHability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  July  31, 1989  throu^  August  4, 
1989  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)382-5078. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  7, 1989  (54  FR  15006). 

Draft  EISs 

ERP  No.  DS-COB-I28017-WY,  Rating 
EU3,  Sandstone  Dam  and  Reservoir 
Construction,  Municipal,  Agricultural 
and  Industrial  Water  Supply  Project, 
Purpose  and  Need  and  Mitigation  Plan 
Sections  Revision,  404  Permit,  Savery 
Creek.  Carbon  County,  WY. 

Summary:  EPA  is  concerned  that  the 
project,  as  proposed,  does  not  comply 
with  NEPA  and  the  Clean  Water  Act 
Section  404(b)  Guidelines.  No 
established  need  for  20JOOO  acre  feet  of 
annual  yield  is  demonstrated.  The 
project  as  currently  described  would 
result  in  major  impacts  to  the  existing 
aquatic  ecosystem  and  significant 
degradation  of  the  area's  fish  and 
wildlife  resources. 


ERP  No.  DS-DOE-.A22076-NM,  Rating 
EC2,  Waste  Isolation  Pilot  Plant 
Construction,  Updated  Geological  and 
Hydrological  Information,  Eddy  County, 
NM. 

Summary:  EPA  expressed  concern 
about  compliance  with  the  applicable 
requirements  of  the  Resource 
Conservation  and  Recovery  Act  and 
with  standards  for  the  disposal  of  high- 
level  and  transuranio  radioactive 
wastes.  EPA  is  reviewing  separately  the 
petition  for  a  no  mitigation  waiver  under 
RCRA  and  the  Test  Riase  Plan  for 
demonstrating  compliance  with  the 
radioactive  waste  disposal  standard. 

ERP  No.  D-DOE-L00003-WA.  Rating 
LO,  Hanford  Site  Eight  Surplus 
Plutonium  Production  Reactors 
Decommissioning,  Ing)lementation, 
Richland.  WA. 

Summary:  EPA  has  no  objections  to 
the  project  as  described  in  the  draft  EIS. 
EPA's  review  has  not  identified  any 
potential  environmental  impacts  that 
would  require  any  significant  changes  to 
the  analysis. 

ERP  No.  D-USA-Ka0009-TT.  Rating 
E02,  Kwajalein  Atoll  Ongoing  and 
Strategic  Defense  Initiative  Activities, 
Test  Range  Facility  Construction  and 
Support  Services,  Republic  of  the 
Marshall  Islands. 

Summary:  EPA  expressed 
environmental  objections  because  the 
U.S.  Army  is  presently  handling 
hazardous  waste  andsolid  waste  in  a 
manner  not  consistent  with  the  Federal 
Resource  Conservation  and  Recovery 
Act,  Clean  Water  Act  and  Clean  Air 
Act  EPA  requested  that  the  final  EIS 
contain  a  commitment  to  bring  U.S. 
Army  Kwajalein  activities  into 
substantive  compliance  with  Federal 
environmental  laws  so  that  the  proposed, 
project  does  not  aggravate  existing 
environmental  compliance  problems. 

Fmal  EISs 

ERP  No.  F-BLM-K01006-CA,  PLES I 
Geothermal  Project,  Geothermal 
Wellfield  Development  and  10  MWe 
Powerplant  Construction/Operation, 
Plan  of  Operation,  Utilization  and 
Injection.  Approval,  fcyo  National 
Foirest,  Mono  County,  CA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary. 

ERP  No.  F-FHW-1«0063-CA.  CA-78 
Bypass  Expressway  Construction,  1-5  to 
Mission  Avenue  Near  Frontier  Drive, 
Funding  and  404  Permit,  City  of 
Oceanside,  San  Diege  County,  CA. 

Summary:  EPA  requested  that  the 
Record  of  Decision  contain  a 
commitment  to  adopt  all  of  the  wetlands 
and  endangered  spedes  mitigation 
measures  outlined  in  the  final  EIS,  and 
that  the  mitigation  measures  outlined  in 


final  EIS  be  incorporated  into  the 
section  404  permit  appliCBtion  to  the 
Army  Corps  of  Engineers,  to  ensure  that 
mitigation  measures  outlined  in  the  EIS 
process  are  carried  out  ia  the  permit 
process. 

Dated:  August  15, 1989. 
Richard  E  Sanderson, 
Director,  Office  of  Federal  Activities. 
[FR  Doc.  89-19477  Filed  8-17-89;  8:45  am] 
BtLUNG  CODE  8S60-50-H 


[ER-FRL-3630-91 


Environmental  Impact  Statementa; 
Availability 

Responsible  agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5073  or  (202)  382-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  August  7, 1989  Through  August  11, 
1989  Pursuant  to  40  CFR  1506.9. 

EIS  No.  890224,  FSuppl  SCS,  CO. 
McElmo  Creek  Unit,  Salinity  Control 
Study,  Onfarm  Irrigation  Improvements, 
Additional  Water  Delivery  and 
Management  Improvements,  Funding 
and  Implementation,  Montezuma 
County,  CO.  Due:  September  18, 1989. 
Contact  Sheldon  G.  Boone  (303)  964- 
0295. 

EIS  No.  890225,  Draft,  UMC,  NC, 
Camp  Lejeune  Marine  Corps  Base 
Camp,  Expansion  and  Realignment  for 
Additional  Training  Needs, 
Implementation,  Onslow  County,  NC, 
Due:  October  2, 1989,  Contact:  Major 
Stuart  Wagner  (919)  451-^100. 

mS  No.  890226,  FSuppL  CDB,  CA, 
Azusa  Central  Business  District 
Redevelopment  Project  Area,  Parcel  A/ 
Site  1,  Increased  Office  and  Commercial 
Space  Construction,  CDB  Grant/Section 
108  Loan  Guarantee,  City  of  Azusa,  Los 
Angeles  County,  CA,  Due:  September  18, 
1989,  Contact:  Robb  Steel  (818)  334-5125. 

EIS  Na  890227,  Final,  BOP.  MD, 
Cumberland  Minimum  Seciuity  Federal 
Prison  Camp  and  Correctional 
Institution  Facility,  Construction  and 
Operation.  Mexico  Farms  Industrial 
Park,  Cumberland.  Alleghany  County, 
MD,  Due:  September  18, 1989.  Contact: 
William  J.  Patrick  (202)  272-6871. 

Amended  Notices  | 

EIS  No.  890168,  Draft.  AFS.  OK,  AR. 
Ozark/Quachita  Mountains  Vegetation 
Management  Plan,  Implementation, 
Ouachita,  Ozark  and  St.  Francis 
National  Forests,  AR  and  McCurtain 
and  LeFlore  Counties,  OK,  Due: 
November  6, 1989,  Contact:  Steve 
McCorquodale  (404)  347-7076.  Published 
FR  6-30-89— Review  period  extended. 


Federal  Register  /  Vol.  54.  No.  159  /  Friday.  Auguat  18.  19B9  /  Notices 


Dated:  August  15, 1989. 
Richard  E  Sanderson, 
Director,  Office  of  Federal  AtOivitiea. 
[FR  Doc.  89-19478  Filed  8-17-89;  8:45  am] 
MLUNOCOOEi 


[OPTS-59274;  FRL-3632-21 

Toxic  and  Hazardoua  Sulwtanoee;  Ttet 
Market  Exemption  Appllcatlona 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufactiuing  notification 
requirements  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TCCA)  to 
permit  the  person  to  manufacture  or 
process  a  diemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketiiig 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA's  final  rule  published  in  the 
Federal  Register  of  May  13, 1983  (48  FR 
21722).  This  notice,  issued  under  section 
5(h)(6)  of  TSCA,  announces  receipt  of  4 
application(s]  for  exemption,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  this 
exemption. 

DATES:  Written  comments  by. 
T  89-20,  August  18, 1989. 
T  89-21.  89-22,  August  23, 1989. 
T  89-23,  August  25, 1989. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-59274)"  and  the  specific 
TME  niunber  should  be  sent  to: 
Dociunent  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401 M 
Street  SW.,  Room  L-lOO,  Washington. 
DC  20460  (202]  382-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division, 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
EB-44, 401 M  SU^et  SW.,  Washington. 
DC  20460,  (202]  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 


T 89-20 

Close  of  Review  Period.  September  1, 
1989. 

Manufacturer.  Cape  Industries. 

Chemical.  (G)  Aromatic  polyester 
polyol. 

Use/Production.  (G)  Industrial  and 
commercial  use.  Prod,  range:  200,000  kg/ 

yr. 

T  89-21 
Close  of  Review  Period  September  6, 


Manufacturer.  Confidential 
Chemical.  (G)  Fatty  acidamine- 

organic  salts. 
Use/Production.  (G)  Corrosion 

inhibitor.  Prod,  range:  ConfidentiaL 

T89-22 

Close  of  Review  Period.  September  6, 
1989. 

Manufacturer.  Confidential. 

Chemical.  (G)  Fatty  acidamine- 
organic  salts. 

Use/Production.  (G)  Corrosion 
inhibitor.  Prod,  range:  ConfidentiaL 

T89-23 

Close  of  Review  Period.  September  8, 
1989. 

Manufacturer.  Confidential. 

Chemical.  (G)  Oiganoaluminum 
compound. 

Use/Production.  (G)  Contained 
destructive  use.  Prod,  range: 
ConfidentiaL 

Dated:  August  15. 1989. 
Steven  Newbuig-Rinnn, 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Subatancea. 
[FR  Doc.  89-19471  Filed  8-17-89;  8:45  am] 
BUJNO  COOC  M«a^lD-M 

[OPTS-51737:  FRL-3e32-3] 

Toxic  and  Hazardoua  Subatancea; 
Certain  Chemicala  Premanufacture 
Notlcea 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN] 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  secticm 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  This  notice  announces  receipt 
of  61  such  PMNs  and  provides  a 
summary  of  each. 


dates:  Closes  of  Review  Periods: 

P  89-795,  September  e,  196a 

P  89-853. 80-854,  S^tember  24. 1980. 

P  89-855,  September  23. 1080. 

P  8»-«56,  September  25, 1980. 

P  89-858, 80-859, 8I»-B6a  September  27. 

1980. 
P  89-861,  89-882, 80-883, 89-864,  80-865. 

89-866,80-887.80-888,89-880. 

September  30, 1089. 
P  8»-87a  80-871,  October  2, 1980. 
P  89-872.  September  3a  1989. 
P  89-873,  89-874.  89-875,  89-878,  89-877, 

89-878, 88-879.  October  2, 1980. 
P  88-880. 80-881. 80-882.  October  3. 

1989. 
P  8&-«83.  October  4, 1980. 
P  89-884. 89-885, 89-886,  89-887. 89-888, 

80-889,  88-89a  89-891,  80-892. 89-883, 

October  8, 1989. 
P  8»-e94,  89-895,  89-896. 89-897,  89-898, 

October  9, 1980. 
P  89-899,  October  10, 1989. 
P  89-900. 80-001, 89-002. 80-903,  October 

11, 1989. 
P  89-804, 89-005,  October  14. 1988. 
P  89-006,  89^907,  89-908,  80-409. 8e-eia 

89-911, 89-912. 8»-013.  October  15, 

1989. 

Written  comments  by: 
P  89-795,  August  7, 1989. 
P  89-853,  89-654,  August  25, 1989. 
P  89-855,  August  24, 1989. 
P  8»-856,  August  16, 1989. 
P  89-858,  89-859,  89-86a  August  28. 

1989. 
P  89-861,  89-882,  89-863,  89-864,  89-885, 

89-866,  89-867,  80-868,  89-880,  August 

31, 1960. 
P  89-870,  89-871,  September  2, 1988. 
P  89-872,  August  31, 1989. 
P  89-873, 89-874,  89-875,  89-876,  89-877, 

89-878,  88-879,  September  2. 1980. 
P  89-88a  89-881, 89-882,  September  3, 

1989. 
P  89-883,  September  4, 1989. 
P  89-684,  89-885,  89-886,  89-887,  89-888, 

89-889,  89-890.  89-891,  89-892,  89-^93, 

September  8, 1989. 
P  89-894, 80-895, 89-896,  89-807. 89-898, 

September  9, 1989. 
P  89-889,  September  la  1980. 
P  89-000,  89-001,  89-902,  89-903. 

September  11, 1989. 
P  89-904, 89-905,  September  14, 1089. 
P  89-906,  80-807, 88-008.  89-000,  89-eia 

89-911,  89-012, 8&-013,  September  15. 

1989. 


;  Written  comments, 
identified  by  the  document  control 
number  "(OPTS-51737)"  and  the  specific 
PMN  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Toxic  Substances, 
Enviroiunental  Protection  Agency,  401  M 
Street  SW.,  Room  L-lOO,  Washington. 
DC  20460.  (202)  382-3532. 


BEST  COPY  AVAILABLE 
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FOR  RJRTHtfl  mPORMATION  CONTACT: 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division, 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
EB-44. 401 M  Street.  SW.,  Washington. 
DC  20460.  (202)  554-1404.  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-G004  at  the  above 
address  between  8:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

P  89-795 

Importer.  Mitsubishi  International 
Corporation. 

Chemical.  (S)  2'.  2'-dimethyl-3'- 
hydroxypropyl-2.2-dimethyl-3- 
hydroxypropionate,  di  C10-C20 
fattyacids  ester. 

Use/Import.  (G)  Lubricant  on 
intermediate  products  in  textile 
manufacturing.  Import  range:  1.000- 
10.000  kg/yr. 

P89-853 

Manufacturer.  Ciba-Geigy 
Corporation  Additive  Div. 

Chemical.  (S)  2-Propanoic  acid, 
polymer  with  sodium  phosphinate.ium 
salt. 

Use/Production.  (G)  Electrical 
encapsulation  and  lamination.  Prod, 
range:  ConHdential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  10  ml/kg  species(Rat).  Static 
acute  toxicity:  LC50  >  1.000  mg/l  time 
96  H  species(Zebra  fish).  Eye  irritation: 
slight  8pecies(Rabbit).  Skin  irritation: 
slight  8pecies(Rabbit]. 

P89-«54 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic-methacrylic 
ester  copolymer  salt. 

Uae/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P89-B55 

Manufacturer.  Confidential. 

Chemical.  (G)  Arylic  methacrylic  ester 
copolymer  salt. 

Uae/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P89-856 

Manufacturer.  Confidential. 

Chemical.  (G)  Saturated.  oiVbee 
polyester  resin. 

Use/Production.  (G)  Resin  for  use  in 
water-reducible  and  higher  solids. 
Confidential. 


P89-858 

Manufacturer.  Confidential. 

Chemical.  (G)  Polymer  of  alkylene 
glycols  and  terephthalic  and  substituted 
benzoic  acid  esters. 

Use /Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  20  g/kg  species[Rat].  Acute 
dermal  toxicity:  IX)50  >  2  g/kg 
species(Rabbit).  Bye  irritation:  none 
species(Rabbit].  Skin  sensitization: 
negative  species(Cuinea  pig). 

P89-859  I 

Importer.  Confidential. 

Chemical.  (G)  Polyether-modified 
polyure  thane. 

Use/Import.  (G)  Paint  additive.  Import 
range:  Confidential, 

P89-860  I 

Manufacturer.  Confidential. 

Chemical  (G)  Polyester  polyurethane. 

Use/Production.  (S)  Laminating 
adhesive,  modifier  for  coatings,  inks, 
and  adhesives.  Pnod.  range: 
Confidential. 

P89-861  I 

Manufacturer.  |teichhold  Chemicals, 
Inc. 

Chemical.  (G)  Polyurethane 
elastomer. 

Use/Production.  (S)  Binder  of  pigment 
for  paints  and  printing  inks.  Prod,  range: 
Confidential. 

P89-662 

Manufacturer.  Allied  Colloids  Inc. 

Chemical.  (G)  Acrylic  terpolymer. 

Use/Production.  (G)  Open, 
nondispersive.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  6,000  mg/kg  species(Rat).  Eye 
irritation:  slight  specie8(Rabbit).  Skin 
irritation:  negligible  species(Rabbit). 
Skin  sensitization:  negative 
species(guinea  pig). 

P89-863  I 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical.  (G)  Fatty  anionic 
surfactant. 

Use/Import.  (S)  Hard  surface  cleaners 
with  good  lime  soap  dispersiontextile 
auxiliiary-scouriiig  aid.  Import  range: 
Confidential. 

P89-664  I 

Importer.  Sherex  Chemical  Company, 
Inc. 

Chemical.  (G)  Magnesium  alkyl. 

Use/Import.  (G)  Catalyst  for  olefin 
polymerization.  Import  range: 
Confidential. 


P89-865 

Importer.  Confidential. 
Chemical.  (G)  Polytmide  copolymer. 
Use/Import.  (G)  Vehicle  for  inks. 
Import  range:  Confidential. 

P89-866 

Importer.  Confidential. 
Chemical.  (G)  Metal  alkyl. 
Use/Import  (G)  Polymerization 
catalyst.  Import  range:  Confidential. 

P89-667  I 

Importer.  Confidential. 

Chemical.  (G)  Halqgenated  alkyl 
aromatic. 

Use/Import  (G)  Open,  non  dispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5.000  mg/kg  tpecies(Rat).  Acute 
dermal  toxicity:  LDSO  >  2.000  mg/kg 
species(Rabbit).  Eye  iiritation:  none 
species(Rabbit).  Skin  irritation: 
negligible  specie8(Rabbit).  Mutagenicity: 
negative. 

P89-868 

Manufacturer.  Conhdential. 

Chemical  (S)  Higher  alkyl  carboxylic 
acid. 

Use/Production.  (Cj)  Polymerization 
catalyst.  Prod,  range:  Confidential. 

P 89-869  I 

Manufacturer.  Confidential. 

Chemical  (G)  Functionalized 
aliphatic  polyurethane. 

Use/Production.  (G)  Dispersively 
applied  coating.  Prod  range:  10,000- 
60,000  kg/yr. 

Toxicity  Data.  Mutagenicity:  negative. 

P  89-870 


Manufacturer.  Coiifidential. 

Chemical  (G)  Alkyl  substituted  3,3- 
bis(phenyl)isobenzofuranone. 

Use/Production.  (G)  Minor  color- 
forming  component  in  paper  coatings. 
Prod,  range:  Confidential. 

P  89471 


Manufacturer  Bostik  Division. 
Chemical  (G)  Polyurethane. 
Use/Production.  (G)  Adhesive.  Prod, 
range:  Confidential. 

P89-472 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical  (G)  Reaction  product  of  a 
sustituted  methyloxirane  and  a 
polyethylenepolyamine. 

Use/Import  (S)  Cving  agents  for 
epoxy  resin  coating  ^stems.  Import 
range:  Confidential. 


P 89-873 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical  (G)  Polymer  of  vegetable 
oil.  polylenepolyamines  and  a  polymeric 
diglycidyl  ether. 

Use/Import  (S)  Curing  agent  for 
epoxycoating  resins.  Import  range: 
Confidential. 

P89-874 

Importer.  Pacific  Anchor  Chemical 
Corporation. 

Chemical  (G)  Polymer  of  vegetable 
oil  and  polylenepolyamines. 

Uae/Import.  (S)  Curing  agent  for 
epoxy  resin  coatings  systems.  Import 
range:  Confidential. 

P  89-875 

Manufacturer  Confidential. 

Chemical  (G)  1.4-butanediol,  polymer 
with  2.2-dimethyH.3-propanediol. 
hexanedioic  acid,  3-hydroxy-2- 
(hydroxymethyl)-2-methylproprionic 
acid.  2-ethyl-2-{hydroxymethyl)-l,3- 
propanediol.  hydrozine.  poly(oxy(methyl- 
1.2-ethanediyl).  W-hydro-W-(2- 
aminomethyl  ethoxyl),-ether  with  2- 
ethyl-2-(ethyl-(hydroxymethyl)-l,3- 
propanediol  (3:1),  and  l,3-bis(l, 
substitutedl-l-methylethyl)-benezene. 

Use/Production.  (S)  Coating  for 
flexibile  sustracts  and  adhesive  for 
laminating  flexible  materials.  Prod, 
range:  50,000-100.000  kg/yr. 

P  89-876 

Importer.  Hoechst  Celanese 
Corporation. 

Chemical  (G)  Polyester  resin 
modified  with  synthetic  monobasic  acid. 

Use/Import.  (S)  Binder  for  paints. 
Import  range:  8-31  kg/yr. 

P  89-877 

Manufacturer.  Confidential. 

Chemical  (G)  Polyiosobutenyl 
succinimide. 

Use /Production.  (G)  Fuel  additive. 
Prod,  range:  Confidential. 
Toxicity  Data.  Acute  oral  toxicity:  LDSO 
>  5  g/kg  species(Rat).  Skin  irritation: 
negligible  species  (Rabbit). 
Mutagenicity:  negative. 

P 89-878 

Importer.  Confidential. 

Chemical  (G)  Sulfo  and  acetylamino 
substituted  naphthalene  disazo  dye. 

Uae/Import.  (G)  Open,  nondispersive. 
Import  range:  Confidential. 

Toxicity  Data.  Mutagenicity:  negative. 

P  88-879 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical  (G)  C^anosilicone 
copol3mier. 
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Use/Import.  (S)  Primer.  Import  range: 
100-300  kg/yr. 

P89-880 

Manufacturer.  Sanncor  Industries, 
Incorporation. 

Chemical  (G)  Polyurethane  prepared 
from  polyisocyanates.  polyols  and 
polyamines. 

Uae/Production.  (G)  Coatings.  Prod, 
range:  Confidential. 

P89-881 

Importer.  Organic  Dyestuffs 
Corporation. 

Chemical  (S)  Benzene  sulfonic  acid, 
3-({4-amino-9,10-dihydro-9010  dioxo-3- 
(8iilfo-4-(l,l'3,3'-tetramethyl-  * 
butyl)phenoxy)  1-amiracenyl)  amino)- 
2,4,6  trimethyl  disodium  salt. 

Use/Import  (S)  Resale  as  is  and 
physical  mixtures  other  shading  colors. 
Import  range:  4,000-6,000  kg/yr. 

P  89-882 

Manufacturer.  Confidential. 

Chemical  (G)  Partially  hydrolyzed 
alkyl  silicate-polyol-siliane  polymer. 

Use/Production.  (G)  Ingredient  in 
paints  that  are  primarily  spray  applied. 
Prod,  range:  Confidential. 

P89-8e3 

Manufacturer.  Arco  Chemical 
Company. 

Chemical  (G)  Urethane  catalyst. 

Use/Production.  (S)  Catalyst  for 
polyurethane.  Prod,  range:  Confidential. 

P89-884 

Manufacturer.  Harcros  Chemicals  Inc. 

Chemical  (G)  Alkyl  aryl  amine 
sulfonate. 

Use/Production.  (S)  Pesticide 
emulsifier.  Prod,  range:  10,000-24,000  kg/ 

yr- 

P89-885 

Manufacturer.  NL  Chemicals,  Inc. 

Chemical  (G)  Polyester  resin. 

Use/Production.  (G)  Polyester  resin  to 
be  used  in  an  open  nondispersive 
manner.  Prod,  range:  Confidential. 

P 89-886 

Manufacturer.  NL  Chemicals,  Inc. 

Chemical  (G)  VT-acrylic  modified 
polyester  resin. 

Use /Production.  (G)  Vinyl  toluene- 
acrylic  modified  polyester  resin  to  be 
used  in  an  open  nondispersive  manner. 
Prod,  range:  Confidential. 

P  89-887 

Manufacturer  NL  Chemicals,  Inc. 

Chpmical.  (G)  Silicone  modified 
polyester. 

Use/Production.  (G)  Silicone  modified 
polyester  to  be  used  in  an  open 


nondispersive  manner.  Prod,  range: 
Confidential. 

P89-88S 

Manufacturer.  NL  Chemicals,  bic. 

Chemical  (G)  Alkyd  resin. 

Use/Production.  (G)  Alkyd  resin  to  be 
used  in  an  open  nondispersive  manner. 
Prod,  range:  ConfidentiaL 

P89-889 

Manufacturer.  NL  Chemicals,  Inc. 

Chemical  (G)  Alkyd  resin. 

Use/Production.  (G)  Alkyd  resin  to  be 
used  in  an  open  nondispersive  manner. 
Prod,  range:  Confidential. 

P89-890 

Manufacturer.  Bedoukian  Research 
Inc. 

Chemical  (G)  Halo-aliphatic  oxy- 
substituted  saturated  pyran. 

Use/Production.  (S)  Chemical 
intermediate.  Prod,  range:  350-1,000  kg/ 

yr- 

P  89-891 

Importer.  Basf  Corporation  Chemicals 
Division. 

Chemical  (G)  Polyurethane 
dispersion. 

Use/Import  (G)  Laminating  adhesive. 
Import  range:  Confidential. 

P89-892 

Manufacturer.  Confidential. 

Chemical  (G)  Modified  polymer  of 
butyl  acrylate  and  methyl  methacrylate. 

Use/Production.  (G)  Binder.  Prod, 
range:  Confidential. 

P  89-893 

Manufacturer.  R.T.  Vanderbilt 
Company,  Inc. 

Chemical  (G)  Tolutriazole  compound. 

Use/Production.  (S)  Antioxidant  for 
hydraulic  fluids.  Prod,  range: 
Confidential. 

P89-894 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical.  (G)  Polyether  modified 
siloxane. 

Use/Import.  (S)  Sufactant  for 
polyurethane  foam.  Import  range:  3.000- 
6,000  kg/yr. 

P  89-895 

Importer.  Shin-Etsu  Silicones  of 
America,  Inc. 

Chemical  (G)  Modified  organo 
siloxane. 

Use/Import.  (G)  Additive  for  paints. 
Import  range:  500-5,000  kg/yr. 

Manufacturer,  Confidential. 
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Chemical.  (G)  Tall-oil  fatty  acid 
condensate  quaternary. 

Use/Production.  [G]  An  additive  for 
the  energy  production  industries.  Prod, 
range:  Confidential. 

P 80-897 

Manufacturer.  Baker  Performance 
Chemicals  Inc. 

Chemical.  (G)  Potassium 
dithiocarbamate. 

Use/Production.  [C]  Water 
clarification.  Prod,  range:  Confidential. 

P8»-8B8 

Manufacturer.  Confidential 

Chemical.  [S]  Polymeric  alpha,  omega 
diocarboxylic  acid. 

Use /Production.  (G)  Epoxy  loughener. 
Prod,  range:  Confidential. 

P 89-899 

Manufacturer.  Owens-Coming 
Fiberglas'  Corporation. 

Chemical.  (G)  Carboxylic  acid  ester. 

Use/Production.  (S)  Plasticizer.  Prod, 
range:  Confidential. 

P8»-900 

Manufacturer.  H.B.  Fuller  Company. 

Chemical.  (G)  Ethylenically 
unsaturated  ethylene  urea. 

Use/Production.  [G]  Compound 
functions  as  a  wet  adhesive  promotor  in 
emulsion  copolymers  in  coating,  paint 
and  adhesive.  Prod,  range:  Confidential. 

P 89-901 

Manufacturer.  Rohm  Tech  Inc. 

Chemical.  [G]  Aliphatic  polyurethane. 

Use/Production.  (S)  Base  or  top  coat 
for  leather  finishing.  Prod,  range: 
Confidential. 

P  89-902 

Manufacturer  Lilly  Industrial 
Coatings,  Inc. 

Chemical.  [G)  Polymer  of 
benzendicarboxylic  acids  and  aliphatic 
diols. 

Use/Production.  [G)  Industrial  liquid 
paints.  Prod,  range:  48,000-96,000  kg/yr. 

P89-803 

Manufacturer.  Dow  Coming 
Corporation 

Chemical.  [G]  Organo-functional 
silica. 

Use/Production.  (S)  Silicone 
construction  coating.  Prod,  range: 
Confidential. 

P89-904 

Manufacturer.  Uniroyal  Chemical  Co., 
Inc. 

Chemical.  [G]  Para- 
phenylenediamine. 

Use/Import.  (G)  Chemical 
intermediate.  Import  range:  Confidential. 


P89-g05 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
halophenylpyrazolone. 

Use/Production  [G]  Contained  use  in 
an  article.  Prod,  range:  1,000-2,300  kg/yr. 

P89-906 

Manufacturer.  Confidential. 

Chemical.  (S) 
Isobutyl(tert)butoxydimethoxysilane. 

Use /Production.  (G)  Additive  for 
polymerization  catalyst.  Prod,  range: 
Confidential. 

P 89-907  I 

Importer.  Harv^  E.  Giss  and 
Associates. 

Chemical.  [S)  2,4-di-tert- 
butylcycohexanooe. 

Use/Import.  (S)  Perfume.  Import 
range:  5,000-12,000  kg/yr. 

P 89-908  j 

Manufacturer.  Confidential. 

Chemical.  (G)  Aliphatic, 
methacrylatic  functionized  polymer. 

Use /Production,  (S)  Binder  resin  for 
automative  sealant  (undercoating).  Prod, 
range:  250,000-53a000  kg/yr. 

P89-909 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical,  (G)  Modified  resin  ester 
salts. 

Use/Production.  (S)  A  binder  used  for 
ink  printing  on  paper.  Prod,  range: 
Confidential. 

P  89-910  I 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Modified  resin  ester 
salts. 

Use/Production.  (S)  A  binder  used  for 
ink  printing  on  paper.  Prod,  range: 
Confidential.  ' 

P 89-911 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Modified  resin  ester 
salts. 

Use/Production,  (S)  A  binder  used  for 
ink  printing  on  paper.  Prod,  range: 
Confidential.         i 

P89-912  ' 

Manufacturer.  Air  Products  and 
Chemicals,  Inc. 

Chemical.  (G)  Modified  resin  ester 
salts. 

Use/Production.  (S)  A  binder  and 
grinding  add  for  inks  to  be  printed  on 
paper.  Prod,  range:  Confidential. 

P 89-913  I 

Manufacturer.  Confidential. 


Chemical.  (G)  Carboxylic  acid, 
quaternary  anunonium  salt. 

Use /Production.  (G)  Electrolyte  for 
contained  use.  Prod,  nange:  5,000-34,000 
kg/yr-  j 

Dated:  August  4, 1989.1 
Steven  Newburg-Rinn,  ' 
Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  89-19469  Filed  8-17-89;  8:45  am] 
MLUNO  CODE  ssao-eo-M     I 


[OPTS-59873;  FRL-3638-1] 

Toxic  and  Hazardous  Substances; 
Certain  Chemicals  Pfemanufacture 
Notices 


agency:  Environmental  Protectiqn 
Agency  (EPA). 

action:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13. 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (4B  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  firom 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within  21 
days  of  receipt.  This  notice  annoimces 
receipt  of  five  such  PMN(s)  and  provides 
a  summary  of  each. 

DATES:  Close  Review  Periods: 

Y  89-154,  August  8, 1989. 

Y  89-155,  August  10, 1989. 

Y  89-156,  August  13. 1989. 

Y  89-157,  August  17, 1989. 

Y  89-158,  August  22. 1989. 

FOR  FURTHER  INFORMATION  CONTACT 
Michael  M.  Stahl,  Director, 
Environmental  Assistance  Division, 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
EB-44, 401  M  Street  SW.,  Washington. 
DC  20460.  (202)  554-1404,  TDD  (202)  554- 
0551. 

SUPPLEMENTARY  INFORMATION:  The 

following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE-Ga04  at  the  above 
address  between  8:00  a.m.  anti  4:00  p.m.. 
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Monday  through  Friday,  excluding  legal 
holidays. 

Y  89-154 

Manufacturer.  Confidential. 

Chemical.  (G)  Tall  oil  fatty  acid 
modified  polyester. 

-     Use/Production.  (S)  Binder  for  general 
metal  coating.  Prod,  range:  Confidential. 

Y 89-155 

Importer.  Confidential. 

Chemical.  (G)  Modified 
polypropylene. 

Use/Import.  (G)  Dispersing  agent. 
Import  range:  Confidential. 

Y  89-158 

Manufacturer.  Confidential. 

Chemical.  [G]  Polyurethane. 

Use/Production.  (G)  A  polyurethane 
used  in  the  plastic  and  textile  industry. 
Prod,  range:  Confidential. 

Y 89-157 

Manufacturer.  Confidential. 

Chemical.  [G]  Polyester  polyurethane 
methacrylate  graft  copolymer. 

Use/Production.  (S)  Overprint 
varnish.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  460  mg/kg  species  (Rat). 

Y  89-158 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (S)  2-Propenamide;  2- 
Methyl-2-(l-oxo-2-propenyl)amine-l- 
propanesulfonic  acid,  monosodium  salt. 

Use/ProducUvn.  (G)  Contained  use  in 
an  article.  Prod,  range:  1.000-4.000  kg/yr. 

Dated:  August  8, 1989. 
Steven  Newbuig-Rinn, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 
[FR  Doc.  89-19470  Filed  8-17-89;  8:45  am] 
BIUJNOCOOE 


[FRL-3631-6] 

Superfund  Program;  De  Minimis 
Landowner  Setdsments,  ProspecUvs 
Purctiaser  Settlements] 

action:  Public  notice. 

SUMMARY:  The  Agency  is  publishing 
today  its  Guidance  on  settlements  with 
de  minimis  landowners  under  Section 
122(g)(1)(B)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  ("SARA"),  in  order  to  inform  the 
public  on  this  important  aspect  of  the 
superfund  enforcement  process.  The 
guidance  also  addresses  the  Agency's 
approach  to  requests  from  prospective 
purchasers  of  contaminated  property 
that  the  Agency  agree  to  accept  a  limit 
on  the  liability  that  would  otherwise 


attach  to  that  purchaser  at  the  time  of 
purchase.  This  guidance  is  a  companion 
piece  to  earlier  guidance  on.de  minimis 
contributor  settlements  published  at  52 
FR  24333  (June  30. 1987).  Also  included 
today  are  interim  models  for  use  in 
drafting  de  minimis  landowner 
settlements;  a  model  administrative 
order  on  consent,  and  a  model  civil 
judicial  consent  decree.  The  Agency 
may  revise  the  interim  models  based 
upon  its  experience  gained  in  drafting  de 
minimis  landowner  settlements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Keplinger,  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
•Monitoring,  Waste  Enforcement 
Division,  LE-134S,  401 M  Street,  SW., 
20460.  (202)  382-3077. 
SUPPLEMENTARY  INFORMATION:  Section 
122(g)  of  SARA  provides  EPA  with 
authority  to  enter  into  expedited  final 
settlements  with  de  minimis  owners  of 
real  property  on  or  in  which  a  Superfund 
facility  is  located,  providing  such 
settlement  involves  only  a  minor  portion 
of  the  response  costs  at  the  facility 
concerned.  De  minimis  owners  of  real 
property  on  or  in  which  the  Superfund 
facility  is  located  are  those  landowners 
who.  in  tiie  Judgment  of  the  Agency  (as 
delegatee  of  the  President)  during  the 
term  of  ownership  did  not  conduct  or 
permit  the  generation,  transportation, 
storage,  treatment  or  disposal  of  any 
hazardous  substance  at  die  facility, 
which  substance  is  the  subject  of  the 
response  action.  De  minimis  landowner 
settlements  must  be  practicable  and  in 
the  public  interest,  as  determined  by  the 
Agency. 

De  minimis  landowner  settlements 
under  section  122(g)  of  SARA,  while 
offering  some  of  the  same  advantages  as 
de  minimis  contributor  settlements,  do 
not  present  the  same  economy  of 
numbers  as  typical  de  minimis 
contributor  settlements  which  may 
involve  the  "cash  out"  of  scores  of 
parties  and  raise  substantial  revenues. 
The  number  of  landowners  involved  will 
likely  be  small,  and  generally  will 
"involve  only  a  minor  portion  of 
response  costs  at  the  facility." 
Nonetheless,  the  Agency  expects  to  use 
the  authority  provided  in  section  122(g) 
to  provide  legal  repose  for  qualifying 
landowners,  while  reducing  the  number 
of  parties  with  whom  it  must  carry  out 
the  complex  and  costly  CERCLA 

enforcement  process.         

The  Agency  is  aware  of  CERCLA's 
impact  on  private  real  estate 
transactions,  notwithstanding  the  so- 
called  "innocent  landowner"  defense 
under  CERCLA.  Despite  the  clear 
liability  which  attaches  to  landowners 


who  purchase  contaiminated  property 
with  knowledge  of  contamination, 
private  transactions  concemig  such 
property  are  a  fact.  Because  of  concems 
about  liablity  for  cleanup,  requests  for 
covenants  not  to  sue  have  been  received 
by  the  Agency  from  prospective 
purchasers  of  Superfimd  sites.  It  is  the 
Agency's  policy  not  to  involve  itself  in 
pruely  private  real  estate  transactions. 
However,  in  very  limited  circumstances, 
at  sites  where  enforcement  action  is 
ongoing  or  anticipated,  and  performance 
of  cleanup,  or  payment  for  cleanup, 
would  not  otherwise  be  available,  a 
covenant  not  to  use  prospective 
purchaser  might  appropriately  be 
considered. 
The  Guidance  follows: 

Dated:  August  10. 1989. 

Edward  E.  Reich. 

Acting  Assistant  Administrator  for 
Enforcement  and  Compliance  Monitoring. 

Dated:  August  9, 1989. 
Robert  L.  Duprey, 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 
June  6, 1989. 

Guidance  on  Landowner  Liability  Under 
Section  107(a)(1)  of  CERCLA,  De 

minimis  Settlements  Under  Section 
122(g)(1)(B)  of  CERCLA,  and  Settlements 
Wifli  Prospective  Purchasers  of 
Contaminated  Property. 
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CERCLA.  and  Settlements  with  ProspecUve 
Purchasers  of  Contaminated  Property 
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III.  Background/Landowner  Liability 
A.  Before  SARA 

B.SARA 

C.  SARA'8  De  Minimis  Settlement 
Provisions 

IV.  Statement  of  Settlement  Policy 

A.  Threshold  Questions  for  Landowner 
Eligibility 

1.  Did  the  landowner  acquire  the  property 
without  actual  or  constructive  knowledge 
of  the  disposal  of  hazardous  substances? 

2.  Did  the  governmental  landowner  acquire 
the  property  involuntarily  or  through 
eminent  domain  proceedings? 

3.  Did  the  landowner  acquire  the  property 
by  inheritance  or  bequest  without 
knowledge? 

4.  Was  the  property  contaminated  by  third 
parties  outside  the  chain  of  title? 

B.  Guidelines  for  De  Minimis  Settlements 
with  Landowners 

1.  Goals  of  settlement 

2.  Information  gathering  to  aid  settlement 

3.  Settlement 

a.  Consideration 

b.  Reopeners 

c.  Type  of  agreement 
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C  Miqr«n  I¥(wpactiv«  Purcfaaaera 

1.  Critatia  for  aatariag  iato  covenanU  not 
to  tue  with  proipectivc  pucchaaan  of 
contaminated  proparty 

a.  Enforcement  action  ia  anticipated  by  Ae 
Agency  at  the  facifity 

b.  A  mbfltantiel  benefit,  not  otherwiae 
availabie.  -will  be  Teceived  by  8w  Agency 
fordesnap 

c.  The  Ageocy  bebeves  that  conttaBed 
opefBtioa  of  the  facility  or  nw  aite 
devalqpBUBt  with  tfae  exerciae  of  due 
care,  will  not  aggravate  or  coatribute  to 
the  exiating  contamination  or  interfere 
wtft  the  remedy 

d.  Due  consideration  has  been  gr\^en  to  fte 
effect  of  ixMitimied  opeivtiuna  or  new 
developneiit  on  heahh  riitcs  to  dioae 
persona  bkaly  to  be  preseatat  the  sito 

e.  The  prospective  purchaser  is  finandaily 
viable 

2.  Content  and  form  of  settlement 

a.  Consideration 

b.  Reservation  of  rights 

c.  Scope  of  retponae  actiona 

d.  Compliance  with  applicable  lawa  and 
duty  to  exercise  due  care 

e.  Disclaimer 

3.  Procedures 

V.  Purpose  and  Use  of  Tliis  Guidance 

Attachments 

Attachment  I:  Model  CERCLA  Section 
122(g)(4)  Administrative  Order  on 
Consent  far  SetdeneotB  with 
Landownera  Under  Section  122(ig](lKB) 

Attachment  II:  Modal  CERCLA  Section 
122(8X4}  Judicial  Consent  Decree  for 
Settlements  with  Landowners  Under 
Section  122(g)(1)(B) 

I.  Purposo 

The  puipose  of  this  memorandum  is  to 
provide  general  guidant:e  on  laodowoer 
liability  under  the  Comprehensive 
Enviramnental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986,  Pab.  L.  No. 
99-499  ("SARA").  42  U.S.C.  1 9801  ef 
seq.,  and  to  provide  specific  guidance  on 
which  landowners  qualify  for  de 
minimis  settlements  under  Section 
122(g)(1)(B)  and  on  structuring  such 
settlements.'  Because  the  nature  ot^de 
minimis  settlement  with  •  landoiraer 
will  differ  substantiaUy  from  a  de 
minimis  settlement  wiA  waste 
conttibotors,  it  wfll  usaally  be  more 
efficient  to  dnh  sniih  agreements 
separately.  In  addition,  because  fhe 
Agency  has  received  numerous  requests 


Mttlementi  with  •attacoaMboWn  iiM  bean 
prmMMl  hy  aapvato  BMamndua  MiMad 
"Interim  Guidance  on  SettlenaiiU  «»itb  IM  Mmimit 
Watte  Contributota  under  Smt^inm  122(g)  of  SAJIA," 
»  Fed  R«g.  2«33S(June  30. 1987).  and  by 
pubncatton  of  the  Agency's  Interim  Model 
CERCXA  Srction  122(gH4)  De  Minindt  tVs8t« 
Contrilnitor  Consent  Decree  and  AduUiiiHieU^e 
Order  on  Content."  S2  FR  43393  (NoaaHhar  13, 
19B7). 


&otB  prospective  purchasers  of 
cantaminaled  pwjfeity  lor  covenants 
not  to  sue,  this  menorandum  sets  forth 
Agency  policy  on  ttiis  issue. 

n.  Overview         I 

In  the  event  of  a  release  or  threatened 
release  of  a  hazardous  substance, 
owners  of  property  where  such 
substance  has  been  "deposited,  stored, 
disposed  o&  or  placed,  or  otbenvise 
come  to  be  located"  are  sbictiy  liable 
for  the  costs  of  reaiKMise.'  Under  section 
107(bK3),  such  liability  generally 
extends  to  releases  which  are  caused  by 
a  third  party  "in  cannection  with  a 
contractual  relationship,  existiog 
directly  or  indirec%"  with  the  owner. 
To  addlress  concerns  that  this  strict 
liability  could  cause  inequitable  results 
with  respect  to  landowners  who  had  not 
been  involved  in  hazardous  substance 
disposal  activities.  Congress  in  SARA 
clarified  the  defense  to  liab^ity 
available  to  certain  landowners  under 
section  107(b)(3)  hjf  specifically  defining 
the  term  "contrac^ial  relationship." 
Section  101(3S)( A). defines  "contractual 
relationship"  to  include  deeds  and  other 
instruments  transferring  title  or 
possession  unless  the  landowner  can 
demostrate  that  at  the  timp  he  acquired 
the  pT(^erty,  he  had  no  knowledge  or 
reason  to  know  of  the  disposal  of  flie 
hazardous  substances  at  the  facility. 
Accordingly,  a  person  who  acquires 
already  contaminated  property  and  who 
can  satisfy  the  remainiiig  requirements 
of  section  101(35)  as  well  as  those  of 
section  \07\\i)[3)  may  be  able  to 
establish  a  defense  to  liability.  Although 
this  is  an  affirmative  defense,  for  which 
the  defendant  bears  the  burden  of  proof, 
Congress  has  provided  a  settlement 
mechanism  which  the  Agency  may  use 
in  its  discretion  for  settlement  purposes 
to  resolve  the  Lability  of  certain 
landowners  prior  to  or  in  the  early 
stages  of  litigation  through  the 
application  of  the  de  minimis  settlement 
provisions  of  section  122(g)(1)(B)  of 
CERCLA. 

m.  Back^ound/Lcidowaer  liabifity 

A.  Before  SARA 

Section  107(aKlJ  of  CERCLA  imposes 
liabiUty  for  reapcnte  costs  on  owners  or 


»  See  sertiona  vafi).  tOlpZ),  and  KPtaKl)  nf 
CEROA.  Uabdily  uaiJar  OESOA  it  atao  ioiat  and 
leveral  unleat  the  ham  la  divwiUe  and  then  is  a 
reatonable  basis  for  apportioning  the  harm.  Set, 
•^..  United Statea  ».  Mansanlo  Co,  B58  F^  IBtt 
171-73  t4th  Ctr.  nsB).  Vkited  Statei  r.  Bfim.  No.  •*- 
20e6C-(l)  (Ei).  Ma  Sepi  27.  VH).  OhMSMb.  r. 
AfottoJiA  Civ.  No.  a»-S4M)  (D.  RU  A^  a  10SB). 
United  Statat  r.  Tftoaa,  Civ.  No.  84  Wm  (S.D.  Pa. 
Jan.  29, 1988),  United  State$  v.  Mo/thaBiaiiai670F. 
Supp 742,  74B {WD- Mi*- ««71.  IMted Stota* t. 
Chem-Dyim  Coip^  572  R  Sup^  802  (S.a  Ohio  ISBS). 


operators  of  'taciUtiet*'  fran  which 
there  is  a  release  or  threatened  release 
of  a  hazardous  substance.  A  "facility"  is 
defined  imder  Section  101(9)  as 
including,  among  other  thktgs,  any 
building,  striKttire,  eqtiipment.  pit.  pcmd, 
storage  container,  motor  vehicle,  etc., 
and  any  "area  where  a  hazardtnis 
substance  has  been  deposited,  stored, 
disposed  of,  or  placed  or  otherwise 
come  to  be  located."  Courts  have 
consistently  held  &atlhe  standard  of 
liability  imposed  by  Section  107  is  strict. 
See,  e^.,  TanglewoodSast  Homeowners 
V.  Charles  Thomas.  Inc.,  849  F.2d  1568 
(5th  Cir.  1988),  New  York  v.  Shore 
Realty  Corporation.  7$9  F.2d  1032, 1042 
(2d  Cir.  1985),  United  States  v.  Hooker 
Chemicals  and  Plastias  Corp..  880  F. 
Supp  546  (W.D.  N.Y.  IfiSS).  The 
government  need  not  prove  that  the 
owner  contributed  to  the  release  in  any 
manner  in  order  to  establish  a  prima 
facie  case.  However,  Section  107(b) 
provides  the  foUowing  four  affirmative 
defenses  which  may  be  asserted  by  a 
person,  including  a  laadowner  (1)  An 
act  of  God;  (2)  an  act  af  war  (3)  an  act 
or  omission  of  a  thiitl  party;  and  (4|  any 
combination  of  the  foiiegoing.*  In  onier 
to  prove  the  tfaiid  par^  delenae  set  forth 
in  Section  107(b)(3),  the  landowner  must 
establish  by  a  preponderance  of  die 
evidence  that 

(1)  the  release  or  threat  of  release  and 
*  *  *  damages  resnhingtiiere&om  were 
caused  solely  by  •  •  '  aa  act  or  onrission  of 
a  third  party  other  than  br  employee  or  agent 
of  the  defendant,  or  than  one  whose  act  or 
omission  oocors  in  connection  with  « 
contractual  relationship,  existing  directly  or 
indirectly  with  the  defendant  *  *  *; 

(2)  he  exercised  due  care  wiA  respect  to 
the  harardons  snbstance  concerned,  taking 
into  consideration  the  characteristics  of  such 
hazardoaa  substance,  in  ^t  of  all  relevant 
facts  and  circumstances;  and 

(3)  he  took  precautions  against  foreseeable 
acts  or  omissions  of  any  such  third  party  and 
the  consequences  that  could  foreeeeably 
result  from  such  acts  or  omissions. 
Section  107(b)I3). 


Before  SARA,  fhe  Agency  took  the 
position  that  a  real  estate  deed 
represented  a  contractual  relationship 
within  the  meaniog  of  Section  107(bX3j, 
thus  eUmiaating  the  availability  of  the 
third  party  defense  lor  a  landowner  in 
the  chain  of  title  with  f  party  win  had 


■  See  UnMaiStatm  r  SM^llow,  m  F.  SHm. 
10S3  (CJ).  CaL  1987)  (haldii^  <iMt  «Mse  statatmy 
defenses  •!«  exdutive).  See  alto,  Umited  Stales  v. 
Monsanto  Co^  858  F.  2d  180.  (flh  Or.  1S88).  United 
States  F.  MMNaa4-488B(Hl)<KJ>-MB.8epl.  27. 
1988).  UMhad  States  t.  MaokttCkmriaak^  rustics 
Corp..m»F.  Sapp.  548(Wi}.N.Y.  UH).  United 
States  r  Bliss.  887  F.  Supp.  1898  (EJX  I^to.  1987). 
United  States  r.  Didkersm,  tM  F.  Smip-  4<B  {D-  Md. 
1986). 


caused  or  contributed  to  the  release. 
However,  this  issue  was  not  addressed 
by  a  court  before  SARA's  enacbnent* 

B.SARA 

Section  101(35)(A)  of  CERCLA,  as 
amended  by  SARA,  confirms  the 
Agency's  position  that  a  real  estate  deed 
represents  a  contractual  relationship 
and  specifically  defines  "contractual 
relationship"  to  include  "land  contracts, 
deeds,  or  other  instruments  transferring 
title  or  possession,"  (for  example, 
leases)  unless  the  property  was  acquired 
after  the  disposal  or  placement  of  the 
hazardous  substance  whidi  is  the 
subject  of  the  release  or  threat  of  release 
and  the  landowner  establishes  by  a 
preponderance  of  the  evidence  that: 

(i)  At  the  time  the  defendant  acquired  the 
facility  the  defendant  did  not  know  and  had 
no  reason  to  know  that  any  hazardous 
substance  which  is  the  subject  of  the  release 
or  threatened  release  was  disposed  of  on,  in, 
or  at  the  facility; 

(ii)  The  defendant  is  a  government  entity 
which  acquired  the  facility  by  escheat  or 
through  any  other  involimtary  transfer  or 
acquisition,  or  through  the  exercise  of 
eminent  domain  authority  by  purchase  or 
condemnation:  or 

(iii)  The  defendant  acquired  the  facility  by 
inheritance  or  bequest. 

In  addition  to  the  foregoing,  the 
landowner  must  satisfy  the  due  care 
requirements  of  section  107(b)(3)  in 
order  to  establish  the  third  party 
defense.  Furthermore,  section  101(35)(D) 
provides  that: 

Nothing  in  this  paragraph  shall  a^ect  the 
liability  under  this  Act  of  a  defendant  who, 
by  any  act  or  omission,  caused  or  contributed 
to  the  release  or  threatened  release  of  a 
hazardous  substance. 

C.  SARA 's  De  Minmis  Settlement 
Provisions 

Under  section  122(g)(1)  of  the 
CERCLA.  as  amended  by  SARA,  when 
the  Agency  determines  that  a  settlement 
is  "practicable  and  in  the  public 
interest,"  it  "shall  as  promptly  as 
possible  reach  a  final  settlement"  if  the 
settlement  "involves  only  a  minor 
portion  of  the  response  costs  at  the 
facility  concerned"  and  the  Agency 
determines  that  the  potentially 
responsible  party  satisfies  either  of  two 
sets  of  conditions:  (A)  the  party's 
contribution  of  waste  to  the  site  is 
minimal  (by  amount  and  toxicity)  in 
comparison  to  other  hazardous 
substances  at  the  facility;  or  (B)  the 
party  (i)  is  an  "owner  of  the  real 
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property  on  or  in  which  the  facility  is 
located:"  *  (ii)  "did  not  conduct  or 
permit  the  generation,  transportation, 
storage,  treatment,  or  disposal  of  any 
hazardous  substance  at  the  facility;"  " 
and  (ii)  "did  not  contribute  to  tihe 
release  or  threat  of  release  *  *  * 
through  any  act  or  omission." 
Subparagraph  B  does  not  apply  if  the 
party  purchased  the  property  "with 
actual  or  constructive  knowledge  that 
the  property  was  used  for  the 
generation,  transportation,  storage, 
treatment  or  disposal  of  any  hazardous 
substance."  Section  122(g)(l)(B).T 
The  requirement  whidi  must  be 
satisfied  in  order  for  the  Agency  to 
consider  a  settlement  which  landowners 
imder  the  de  minimis  settlement 
provisions  of  Section  122(g)(1)(B)  are 
substantially  the  same  as  the  elements 
which  must  be  proved  at  trial  in  order 
for  a  landowner  to  establish  a  third 
party  defense  imder  Section  107(b)(3) 
and  Section  101(35)."  Section 


*  The  govemment'a  argument  on  this  ittoe  was 
upheld  in  United  States  v.  Hooker  Chemicals  Sr 
Plastics  Corp„  680  F.  Supp.  54e  (W.D.  N.Y.  1988) 
(decided  after  pattage  of  SARA,  applying  pre- 
SARA  law). 


*  Relinquishment  of  ownerahip  or  possession  does 
not  necettarily  disqualify  a  person  from 
consideration  under  the  Section  122(g)(1)(B)  de 
minimis  tettlement  provision,  lliit  approach  it 
consittent  with  the  fact  that  prior  ownera  of 
facilitiea  are  not  precluded  from  attempting  to 
establish  a  defente  to  liability  under  section  107(b). 
In  order  to  qualify  for'a  de  minimis  tettlement 
however,  the  patt  owner  mutt  demonstrate 
satisfaction  of  section  122(g)(1)(B)  criteria  through 
the  full  terra  of  his  ownership. 

•  The  Agency  interprets  the  phrase  "any 
hazardous  substance"  to  mean  a  hazardous 
tubttance  which  is  the  subject  of  the  release  or 
threat  of  release.  Interpreting  "any  hazardous 
substance"  more  broadly  would  make  the  de 
minimis  landowner  settlement  provisions 
unavailable  to  essentially  every  party.  It  it  clear 
that  section  122(g)  is  concerned  with  a  de  minimis 
party's  connection  to  the  activities  giving  rise  to  the 
release  that  is  the  tubject  of  the  retponte  actioiL 
Under  tection  122(g)(1)(A),  the  generator  or 
trantporter  it  not  a  de  minimis  party  if  it  cannot 
ettablith  that  itt  contribution  wat  minimal. 
Similarly,  under  section  122(g)(1)(B),  if  the 
landowner  engaf;ed  in  activities,  specified  in  the 
statute  as  "conduct[ing|  or  permit[ing]  the 
generation,  transportation,  storage,  treatment,  or 
disposal  of  any  hazardous  lubslance  at  the  facility," 
involving  the  substance  which  is  the  subject  of  the 
response  action,  it  will  not  be  entitled  to  de  minimis 
status. 

^  For  the  reasons  explained  above,  the  Agency 
interprets  the  phrate  "any  hazardous  substance"  in 
the  context  of  actual  or  constructive  knowledge  to 
mean  a  hazardous  substance  which  it  the  tubject  of 
the  release  or  threat  of  release. 

■  Even  though  the  language  in  sections 
122(g)(1)(B)  and  101(35)  is  not  identical,  the  scope  of 
the  two  provisions  is  sulMtantially  the  same.  For 
example,  the  requirements  for  a  de  minimis 
tettlement  under  section  122(g)(1)(B)  are  that  the 
landowner  "did  not  conduct  or  permit  the 
generation,  transportation,  storage,  treatment  or 
diiposal  of  any  hazardout  tulMtance  at  the  facility" 
and  "did  not  contribute  to  the  releate." 
SulMtantially  similar  requirementa  are  imposed  t>y 
lection  101(35).  That  Section  conditions  the  defente 
in  part  on  the  landowner  acquiring  the  facility  "after 
the  disposal  or  placement  of  the  hazardous 
tubttance  •  •  •■■  and  not  contributing  to  the 
feleate.  Since  generation,  trantportation.  ttorage 


122(g)(1)(B)  of  CERCLA  authorizes  the 
Agency  to  enter  into  settlementi  with  de 
minimis  landowners,  enabling  such 
landowners  to  avoid  the  transaction 
costs  of  attempting  to  establish  the 
107(b)(3)  defense  through  litigation  and 
enabling  the  Agency  to  exercise 
enforcement  discretion  in  appropriate 
circumstances.  However,  inasmuch  as 
section  122(g)(1)(B)  comes  into  play  in 
the  settlement  context  as  distinct  fit>m 
section  107(b)(3)  coming  into  play  in  the 
litigation  context  the  quaUty  and 
quantum  of  evidence  provided  by  a 
landowner  in  support  of  his  eligibiUty 
for  a  de  minimis  settlement  may  differ 
bora  that  necessary  for  him  to  establish 
the  third  party  defense  at  trial. 
Furthermore,  inasmuch  as  the  Agency's 
determination  as  to  whether  the 
landowner  has  satisfied  the  criteria  for  a 
de  minimis  settlement  must  be  made  in 
advance  of  trial,  the  terms  of  the 
settlement  particularly  the  question  of 
whether  cash  consideration  will  be 
required,  will  depend  in  part  on  the 
extent  of  the  litigation  risks  involved  in 
the  particular  case.  The  principles  which 
will  guide  the  Agency  in  evaluating  this 
evidence  are  discussed  below  in  Section 
IV,  Paragraph  B.3.,  "Settiement" 

IV.  Statement  of  Settlement  Policy 

The  Agency  will  make  an  effort  in  the 
early  stages  of  a  case  to  determine 
whether  a  landowner  satisfies  the 
elements  necessary  to  establish  a  third 
party  defense  imder  Section  107(b)(3)  of 
CERCLA.  Such  determination  may  be 
made  from  information  available  to  and 
under  development  by  the  Agency  to 
identify  all  potentially  responsible 
parties  for  that  site.  Since  it  serves  no 
purpose  to  require  a  landowner  who 
satisfies  the  elements  of  section 
107(b)(3)  and  who  wishes  to  obtain  legal 
repose  to  incur  the  litigation  costs  of 
establishing  the  defense  at  trial,  if  the 
Agency  determines  that  the  landowner 
has  a  persuasive  case  that  each  of  these 
elements  has  been  met,  the  Agency  will 


and  treatment  of  the  tubttancet  at  the  site  generally 
all  take  place  t>efore  disposal  and  placement  (or  at 
the  most  concurrently,  in  the  case  of  "placement" 
and  "storage"),  the  landowner  generally  would  not 
have  conducted  or  permitted  the  generation, 
transportation,  storage,  treatment  or  disposal  of  the 
hazardous  tulMtancet  which  are  the  tubject  of  the 
releate  or  tltfeat  of  releaae  if  he  had  acquired  Die 
facility  after  ditposai  or  placement  of  those 
tubttancet.  at  required  by  tection  l(n(3S).  Thit  it 
not  to  tuggett  however,  that  for  puipaeet  of 
etUblishing  liability  nnder  CXRCLA,  "disposal"  will 
not  continue  to  include  ongoing  "leaking."  In  thit 
manner,  the  scope  of  tection  122(g)(1)(B)  and  101(35) 
it  generally  the  tame.  Throughout  tfiit  guidance, 
liability  will  be  diacuaaed  ia  the  context  of  section 
107  of  CERCLA.  t>ut  reference  will  t>e  made  to 
aection  122(g)(1)(B)  of  CERCLA  in  the  context  of 
tettlement 
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entertain  aa  offer  hrade  mdaimie 
settlsment  under  122(g)(lKB)  of 
CERCLA. 

A  Threshold  Qaestions  for  Landowner 
Eligibititffor  Setthmeat 

Before  the  Agency  will  approve 
settlements  with  owners  of 
contaminated  property  several 
questions  concerning  landoiwner 
eligibility  for  settlements  must  be 
answered,  bearing  in  mind  that  section 
122(g)tl)[B)  does  not  extend  to  any  party 
who  contributed  to  the  release  or  flireat 
of  release  "through  any  act  or 
omission." 

1.  Did  the  Landowner  acquire  the 
property  without  knowledge  or  reaton 
to  Imow  of  the  disposal  of  hazardous 
substances? 

Section  lZ2(gHlKB)  api^ies  only  to 
owners  who  pntsbased  tfie  property 
without  "actual  or  constructive 
knowledge  diat  the  property  was  osed 
for  the  generation,  transportation, 
storage,  treatment  or  disposal  of  any 
hazardoos  substance."  Similarly,  section 
101(35)  extendi  the  tfaiid  party  defense 
to  defendants  who  ecquirod  the  property 
after  the  disposal  cr  placement  of  the 
hazardous  subetanoe  only  if,  at  the  tine 
of  acquisition,  the  defendant  "did  not 
know  and  had  no  reason  to  know  that 
any  hazardcMs  substance  which  is  the 
subject  of  the  release  *  *  *  was 
disposed  of  *  *  *  at  the  facility."  * 
Section  101(35)  expressly  provides  that 
in  order  for  a  defendant  to  prove  that  he 
bad  "no  reason  to  know"  of  the  disposal 
of  hazardous  substances,  he  must 
demonstrate  by  a  preponderance  of  the 
evidence  that,  prior  to  acquisition,  he 
conducted  all  appropriate  inquiry  into 
the  previous  ownership  and  uses  of  the 
property  consistent  with  good 
commercial  or  customary  practice.  A 
landowner  who  demonstrates  that  he 
has  conducted  "all  appropriate  inquiry" 
will  not  be  deemed  to  have  constructive 
knowledge  under  section  122(g](l]{B) 
and.  therefore,  may  be  eligiHe  for  a  de 
minimis  settlement.^" 


*  The  Agency  will  conatrue  u  aimiiar  the 
conttiuctive  knowledse  requrenwnU  of  Section* 
122  and  Iffi^as).  lakiag  into  coiHideMtkm  all 
relevant  inibnnatian  available  «b  the  iaaite  of 
knowledge. 

■*  ne  gevenuaant  has  taken  (Im  poailiaa  that 
"owner"  lor  the  puipoaa*  ef  liability  kKlede* 
"lesiee."  A  leeaee  of  a  facihQr.  who  ia  poleiMiaUy 
liable  •*  n  '^vwaer."  say  be  eligible  far  •  db 
minimit  eettleaeal  under  Mdioa  U2(g)(l)(B),  if  be 
conducted  "aU  «ppto|iria«e  inquiiy"  prior  to  taUi^ 
poeteaaion  of  Ibe  yrapcfty  and  Meela  all  «f  Ifa  otber 
criteria  of  aactioa  lOfaHlWB].  llUi  ia  alaa 
conaiitaM  with  the  eweeacb  lekea  ta  • 
vn{3li.  See  eection  iai^){A)  ("Hm  I 
'contractual  ralatiauidp'  ier  the  putyeie  of  eacUoo 
107(b)(Sj  indudea,  but  i*  not  tailted  lo  laMl 
contracts,  deeds  or  other  instruments");  See  oho 


Under  sectitm  101(35X3),  the  following 
factors  Bust  be  contidered  when 
detennining  M^etber  "all  appropriate 
inquiry"  has  been  made: 

any  specialized  knowledge  or  experience  od 
the  part  of  the  defendant  the  relationship  of 
the  purchase  price  to  the  value  of  the 
property  if  uncontamiiiated.  ooramonly 
known  or  reasonably  ascertainable 
information  about  the  property,  the 
obviousness  of  the  presence  or  likely 
presence  of  contamination  at  the  property, 
and  the  ability  io  detect  audi  contamination 
by  appropriate  inspection. 

These  factors  cle«iy  indicate  that  a 
determinatian  as  to  tvhat  constitutes  "all 
appropriate  inquiry^  under  all  the 
circimistances  is  to  be  made  on  a  cese- 
by-case  basis.  Generally,  when 
determining  whether  a  landowner  has 
conducted  "afl  appropriate  inquiry,"  the 
Agency  will  require  a  more 
comprehensive  inquiry  for  those 
involved  in  commercial  transactions 
than  for  those  involved  in  residential 
transactions  for  personal  use.^*  For 
example,  an  investigation  along  the  lines 
of  a  survey  for  contamination  may  be 
recommended  in  some  commercial 
transactions,  whereas  this  type  of 
inquiry  would  not  t)f)ically  be 
recommended  for  the  purchaser  of 
personal  residential  property.'*  In  sum. 


United  States  v.  SCKDJ,  aS3  F.  Supp.  SS4.  lOS  (D. 
S.C.  1984)  (an'd  aub  nam.  United  Statea  r.  Momanto 
Co..  858  FJd  180  (4Ui  Cir.  1988))  (oourt  beU  leaeee 
an  owner);  United  Statet  w.  Noithemaire.  WO  F. 
Supp.  742.  748  (WXI.  Mich.  1987). 

"  Hm  Conference  Conanttee  noted  that  • 
reaaonafale  inqtiiry  must  have  been  made  "in  Hght  of 
l>e8t  boainees  and  land  trwsfer  principlea",  and  that 
"(tlhose  engaged  in  commercial  tranaactiona  should 
*  *  *  be  held  to  B  fainter  aiandard  than  those  who 
are  engaged  in  private  residential  tranaactions." 
Conference  Report  on  SAtA,  H.R.  1005, 99th  Cong., 
2d  Sess.,  p.  187.  The  Connalttee  alio  noted  that  the 
duty  to  inquire  will  be  judged  as  of  the  time  of 
acquisition,  and  that  as  p  jbUc  awareness  of 
environmental  hazards  increases,  the  burden  of 
inquiry  will  increase  concomitantly.  1^.  In  a  recent 
decision,  the  U.S.  District  Court  for  the  Middle 
District  of  Pennsylvania  held  that  the  United  Statea 
was  not  entitled  to  summary  judgment  against  a 
group  of  landowners  without  an  evidentiary 
showing  that,  a«  of  1989,  it  was  customvy  or  good 
commercial  practice  amoqg  real  estate  developers 
to  conduct  a  visual  inspection  of  property  prior  to 
purchase.  United  Stoteg  v.  SerafinL  28  Env.  Rep. 
Cas.  11B2  (M.D.  Pa.  Feb.  II.  ISBS).  Although  we  do 
not  agree  with  the  decisioa  becauae  the  criteria  set 
forth  in  aection  101(35)(B)  aeom,  ai  a  minimum,  to 
contemplate  a  visual  inapsctiaa  the  ooart  in 
SerafioJ  appaan  to  have  iscagnixad  the 
evnliirtnnary  nature  of  the  "ail  appropriate  inquiry" 
standard. 

"  In  the  oootso  of  condscting  "aU  appropriate 
inquiry'  na  saqairad  by  aaciian  mfSSKB), 
inforaMtiosi  ra^rdfflB  a  asiaaan  or  Urnart  of  release 
may  become  miBilaUa.  if  sb.  the  'parson  in  cfaa.-^ 
of  the  facility"  ia  required  to  ooMply  with  the 
notificntian  nqakmmOf  andar  Sactfon  103. 


the  determination  will  be  made  on  the 
basis  of  what  is  reasonable  under  all  of 
the  circumstances. 

Lenders  may  also  be  eligible  farde 
minimis  settlcanents  in  some 
circumstances.  A  lender  who  does  not 
participate  in  the  aianafement  of  a 
facility  and  who  only  h«kis  "indicia  of 
owner^np  pcimarily  to  protect  his 
securi^  interesT  is  excepted  firom  the 
definition  of  "owner  or  operator"  and. 
therefore,  is  not  liable.  Section 
101(20KA)(ii).  If,  howevn-,  a  lender 
becomes  an  owner  by  feredosmg  wtd 
taking  title  to  the  pwjpeity  or  by 
conducting  managenwirt  activities  at  the 
site,  he  is  potmtiaHy  Halble.^'  Under 
these  drcnmstances,  tht  lender  may  be 
eligible  for  a  de  minimi*  settlement  if  be 
meets  d»  i«q«iranents<tf  Section  1Z2, 
including  that  he  demonstrates  that  he 
conducted  "all  appropriate  inquiry" 
prior  to  acquisition  of  the  facility. 

2.  Did  Governmental  landowners 
acquire  the  property  mvoluntarily  or 
through  eminent  domaia  proceedings? 

Section  ltn(35KA)(ii)  excepts  from  the 
definition  of  "contractual  relationship" 
acquisitions  by  governiaental  entities 
which  occur  by  condemnation  or 
purchase  **  in  connection  with  the 
exercise  of  eminent  domain  authority,  or 
involtmtarily  through  escheat  or  any 
other  such  involuntary  kansfer  or 
acquisition.  State  and  local  govemaaits 
who  acquire  property  involtmtarily  are 
by  definition  not  owners  or  operators 
under  section  101(20)(D],  as  long  as  they 
have  not  caused  or  contributed  to  the 
release.**  However,  sedtion 
101(35)(A)(ii]  is  broader  than  101(Z0)(D) 
in  that  101(35)(A](ii]  extends  the  defense 
imder  section  107(b)(3)  to  the  federal 
goverrunent.  as  weO  as  to  State  and 
local  governments,  and  also  applies  to 
eminent  domain  proceedings.*' 


>*  See  United Stateg  v.  Marfiand Bank  »  Thmt 
Co..  632  F.  Suppi  S73  (D.  KM.  MBS);  UnHed  State*  v. 
Mirabile,  15  EavtL  L.  Rep.  208B  (EJ).  Pa.  Scpienibar 
4, 1985). 

'*  The  Agency  inleipreU  "purchase"  ia  Section 
122(g)(1)(B)  to  incbide  involuntaiy  acquititions, 
applied  to  paitiea  acqtiirtng  bylnherilaace. 
consistent  w<th  the  f  wpoaes  aad  uudei lying  policy 
of  sections  vn<20)  aid  m(3S){A). 

■*  Section  t81{S0)(D)  providaa  tai  pert  Itie  tara 
owner  or  operator  doea  not  indode  a  niiit  of  State  or 
local  govaranant  which  actiuiitd  vwnarah^  or 
control  involuntarily  through  bsnkmplty,  tax 
delinquency,  abandonment,  or  other  drcumstancea 
in  which  the  government  involcntarily  aoquirea  title 
•-r  "irhii  if  its  fMsrtian cii^uii " 

>•  Th«  laglaiattwa  hMory  coillain  aseM  guidance 
on  how  federal  agendea  ahouM  haatfle  acq«iaitiar.s 
of  contaminated  pimietly.  See  pJte,  CERCLA 
section  120(h). 
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Governmental  entities  which  fall  within 
this  category  and  exercise  due  care  will 
escape  liability  and,  therefore,  a 
settiement  under  section  122^1)^ 
win  not  normany  be  necessary.** 

3.  Did  the  Landowner  aoqulre  the 
property  by  inheritance  or  bequest 
without  knowledge? 

Section  101(3S)(A)(iii)  excepts 
acquisitions  by  inheritance  or  bequest 
from  die  definition  of  "contractual 
relationship.*'  However,  the  Conference 
Committee  report  suggests  that  die  "all 
appropriate  inqidiy"  reqairement  is 
nonetheless  relevant 

[TJhose  who  acquire  property  ttirough 
inheritance  or  bequest  without  actual 
knowledge  may  rely  on  this  section  If  they 
engage  ilia  reasonairie  inqufay,  but  they  need 
not  t>e  held  to  the  seaw  atandiud  as  those 
who  aquire  propsHy  as  part  of  a  ccaMuewial 
or  pihrals  tiansiirtiii.  and  ttrnsn  wko  niinilni 
property  by  tnhsritaBoe  withootkaowiag  of 
the  InharitaMM  shall  aot  be  UaUa.  tf  they 
■abcfy  the  rBBiaining  requimnents  of  aactiaa 
107(b)(3). 

Conference  Committee  Report,  pp. 
187-188. 

It  is  recoBunended  that  inqoiry  by  the 
heir  at  the  time  of  acquisition  and 
thereafter  be  considered,  not  oidy  for 
the  purpose  of  detennining  the  existence 
of  a  contractnral  relationship,  bnt  also 
for  die  porpose  of  detennining  whetfier 
the  due  care  reqt^eraents  of  the  ftird 
party  defense  have  been  satMed.** 

4.  Was  the  i»operty  contaminated  by 
third  parties  outside  the  chain  of  title? 

Even  before  the  enactment  of  SARA, 
it  was  dear  diat  die  dikd  party  defense 
of  section  MTtbXS)  was  availaUe  to  a 
landowoCT-  whose  propeity  was 
contamfaiated  as  tibe  resuh  of  the  act  or 
omission  of  a  third  party  vAto  had  no 
contractual  iciadouUp  with  the 
landowner  through  a  deed  or  otherwise, 
as  long  as  die  landowner  satisfied  the 
other  requirements  of  die  tUrd  patty 
defense.  Exasqtles  of  this  sitnatiao 
inchkde  oontamination  of  property  by 
adjacent  landowners  and  "midnigiit 
dnnqring."  A  landowner  who  Calls  within 
this  categoiy  and  ileBanstrates  that  he 
has  exercised  due  can  may  be  riigible 


"  If  goeanMisiilal  snUtiaa  wiS>i«  this  fiagen 
aeek  a  sectioa  12  aettlement  for  purpoaeea  of 
obUining  legal  repoaa,  tht  Agency  may  na*  aoctioB 

"  n*  govanaani  may.  in  aivrapriele 
drcunatanoee.  enter  inio  a  aetdMMnt  wUt  baba  lo 
cootaminalad  gioparty  pwanant  to  Ihe  de  mhtimia 
iiaMP)m.WaelMlil4.A^/hfc 
lefir 
of  the  111  iMlw  tmt  dlilMrj  fcr  ■ « 
laadeisMraiMhaaalyHiHal  I 


for  a  de  minimis  settlement  under 
Section  lZ2(g}(l)(B). 

With  req>ect  to  landowners  described 
above,  the  section  107(b)(3]  defense  is 
not  available  to  a  landowner  who  learns 
of  a  release  or  threat  of  release  after 
acquiring  the  property  and  then 
transfera  the  property  without  disdosing 
this  information.  Section  101(35KC).  Any 
such  transfer  msy  contribute  to  die 
threat  frf  release  under  section 
122(g)(l)(BKiii)  precluding  a  de  minimia 
settlonent. 

B.  Guidelines  for  De  KGnimis 
Setdements  with  Landownen 

1.  Goals-of  settlement 

The  general  goal  afade  minimis 
setdement  is  to  allow  parties  w^  meet 
the  criteria  set  fordi  in  section 
122(g)(1)(A)  or  (B)  to  res<rfv«  dietr 
potential  liability  as  quickly  as  possible, 
thus  minimiiing  litigation  costs  and 
allowing  die  government  to  focus  its 
resources  on  negiMiBttons  or  litigation 
with  the  major  parties.  However,  them 
is  a  fundamental  difference  between 
contributors  of  hazardous  substances 
who  are  eligible  for  settlements  under 
Subparagraph  A  of  section  122(gKl)  and 
landowners  who  are  eligible  Cor 
setdements  under  Subparap»ph  B.  The 
waste  contributor  under  Subparagraph 
A  will  typicaOy  have  no  viable  defense 
to  liability,  wdiereas  a  landowner  who 
qualifies  for  setdement  under 
Subparagraph  B  may  ahimately  be  able 
to  prove  a  third  party  defense. 
Neverdieless,  the  landowner 'wdio  may 
have  a  third  party  defense  may  wish  to 
enter  .into  a  die  minima  setdement  in 
order  to  obtain  legal  repose  and  avail 
himself  of  the  contribution  protection 
provided  in  sections  113(f)(2)  and 
122(gN5)  of  CERCLA.  As  discussed 
below,  the  government  will  entertain 
offere  for  such  settlements  in  exchange 
for,  at  a  minimtnn,  access  and  due  care 
assurances. 

Z  Information-gathering  to  aid 
setdement 

Section  122(g)(3)  of  CERCLA  provides 
that  de  minimis  settlements  shall  be 
concluded  as  soon  as  possible  after  the 
necessary  information  is  available. 
SARA  contemplates  that  a  de  minimis 
settlement  will  be  reached  in  the  early 
stages  of  a  case.  The  Agency  has 
substantial  infomation-gathhig 
auttiority  imder  sections  lM(e)  end 
122(e]  of  CERCLA  which  may  be  used  to 
aid  in  the  determinadon  of  whether  a 
landowner  is  eligible  Cor  a  de  minimis 
ssMsmnL  Gen«nUy,  however,  die 
iniosuBatiaa  beaiiiig  on  a  iamlowner's 
stains  as  a  db  nmtto/r  party  is  most 
readily  avnflaUe  to  die  landowner. 


imHka  the  infooDatiaB  rqgardiai  Ihs 
waste  nontrihutor's  stetus  a*  ads 
minimis  party,  which  is  mostnadiiy 
avaHaUe  to  die  government  ttrai^  ito 
conqaladon  of  infonnatian  regatdins  the 
waste  contributions  to  a  site  by  aU 
parties.  Therefine,  the  Agency  will  place 
on  the  landowner  the  burden  of  coming 
forward  with  information  esteWshing 
his  eligibility  for  a  ds  minimis 
setdement  The  Agency  may  then  use  ite 
information  gathering  authority  to 
supplement  the  information  produced  by 
the  landowner,  as  appropriate,  and  to 
cfaedc  ite  veracity. 

Information  whidi  should  be  provided 
by  the  landowner  includes  all  evidence 
relevant  to  the  acttial  or  constructive 
knowledge  of  die  landowner  at  the  time 
of  acquisition  including  aD  affirmative 
steps  taken  by  the  landowner  to 
determine  the  previous  ownership  and 
uses  of  die  property,  information 
regarding  die  concfiUoii  of  the  property 
at  die  time  of  purchase,  all 
documentation  and  evidence  of 
represenations  made  at  the  time  of  sale 
reganKng  prior  uses  of  the  property,  die 
purchase  price  of  the  property  and  the 
fair  market  value  of  comparable 
property  at  die  time  of  acquisition,  and 
information  regarding  any  speciaHzed 
knowledge  on  the  part  of  the  landowner 
which  may  be  rdevant 

Additionally,  the  landowner  should  . 
provide  all  information  relevant  to  the 
issues  of  whether  he  exercised  due  care 
and  whether  he  contributed  to  the 
release  or  direat  of  release  through  any 
act  or  omission.  This  information  should 
indtide  the  circumstances  under  which 
the  hazardotis  substances  were 
discovered,  the  extent  of  the 
landowner's  knowledge  regarding  die 
substances,  aD  measures  taken  by  the 
landowner  to  abate  the  threats  of  harm 
to  human  bealdi  and  the  envtronBent 
posed  by  such  substances,  and  aH 
meastnes  taken  by  the  landowner  to 
prevent  foreseeable  acts  of  third  parties 
which  may  have  contributed  to  the 
release.  The  information  is  to  be 
included  in  the  order  or  decree,  and  any 
setdement  agreement  is  to  be  made 
contingent  on  ita  accuracy. 

3.  Setdement 

Where  the  potentially  responsible 
party  meets  the  criteria  for  settlement 
under  Section  122(g)(1)(B),  and  in  the 
context  of  litigation  or  potential 
litigation,  when  the  Agnicy  is  evahMtfng 
its  setdement  options  and  ite  ntigatioB 
risks,  the  terms  of  an  acceptable 
settlement  may  very  ivith  the  streqglh  of 
the  evidence  rslnWng  to  the  landowner's 
de  minimis  statu,  fai  some  fauCancea,  a 
landowner  may  be  able  to  make  a 


I 

Fadwri  Regtolec  /  Vol  54.  No.  159  /  Friday.  August  18.  1889  /  Notices 


thoroughly  convincing  demonstration 
that  each  of  One  elements  of  the  third 
party  defense  has  been  satisfied.  In  such 
cases,  settlements  requiring  only  that 
the  landowner  provide  access  and  due 
care  assurances  will  be  appropriate. 
Although  such  cases  will  rarely  be  free 
of  all  doubt  the  Government  should  be 
persuaded  diat  there  is  a  very  high 
probability  that  the  landowner  would 
prevail  in  establishing  a  third  party 
defense  at  trial. 

If  a  landowner  does  not  make  the 
thorough  and  convincing  demonstration 
described  above,  but  is  nevertheless 
able  to  persuade  the  Agency  that  it>is 
likely  that  he  would  prevail  in 
establishing  the  third  party  defense  at 
trial,  he  may  be  considered  for  a  de 
minimis  settlement  for  cash 
consideration,  as  well  as  access  and  due 
care  assurances.  A  landowner  who 
ctuinot  make  this  showing  is  not  eligible 
for  a  de  minimia  settlement,  but  may  be 
eli^ble  for  a  Section  122  settlement 
using  the  same  criteria  as  any  o&er 
potentially  responsible  party  under 
CERCLA.  the  generally  applicable 
guidelines  of  the  Interim  CXRCLA 
Settlement  Policy,  SO  Fed.  Reg.  5034 
(February  5, 1985],  and  the  hiterim 
guidance  on  Covenants  Not  To  Sue 
Under  SARA.  52  Fed.  Reg.  28038  Ouly  27. 
1987).  In  any  event,  the  United  States 
uUtimately  must  be  able  to  show  that 
any  de  minimis  landowner  settlement 
entered  into  meets  the  criteria  of  Section 
122(g)(l)CB)  in  order  to  withstand 
{udicial  review. 

a.  Consideration.  All  landowners  who 
enter  into  de  minimis  settiements  should 
be  required  to  provide  access  to  the 
property  and  cooperation  in  the 
Agency's  response  activities.  In  specific 
cases,  it  may  be  appropriate  to  obtain 
cash  payments  for  the  response 
activities  at  the  site.  Sitge  access  and 
cooperation  should  also  extend  to  the 
Agency's  response  action  contractors 
and  to  any  odier  parties  performing 
response  activities  under  the  Agency's 
oversight  pursuant  to  court  order, 
administrative  order,  or  consent 
ageement  under  section  106  or  122  of 
CERCLA.  The  Agency  should  also 
require  the  landowner  to  provide 
assurances  that  he  will  continue  to 
exercise  due  care  with  respect  to  the 
hazardous  substances  at  the  site.'*  The 


'*  Tha  Confarenn  oommittM  mad*  the  foUowinf 
■tatanMnt  nfaidliig  l07(bKa}'t  dua  cam 
ta(|vinBiant: 

rnha  dua  can  raquinnant  ambodlad  in  lactioii 
lir(bXS)  only  raqutaaa  audi  paraon  to  axardaa  (hat 
I  of  eua  wbidb  ia  reMOfwbia  awkrlha 
.  Hw  raqoiraaMat  wouU  taKiuda 
awy  to  pratad  Ika  public  fr«n  a 
baalth  or  anviraamaatal  Ihnat 


Agency  shall  also  iequire  that  the 
purchaser  file  in  the  local  land  records  a 
notice  acceptable  to  EPA.  stating  that 
hazardous  substances  were  disposed  of 
on  the  site  and  that  EPA  makes  no 
representation  as  to  the  appropriate  use 
of  the  property.*"  Settiements  under 
CERCLA  generally  also  require  that  the 
settior  agree  not  to  assert  any  claims  or 
causes  of  action  against  the  United 
States  or  the  Hazardous  Substance 
Superfund  arising  from  work  performed 
or  expenses  incurred  pursuant  to  the 
agreement  or  to  seek  any  other  casts, 
damages,  or  attorney's  fees  from  the 
United  States  arising  out  of  response 
activities  at  the  facility.  These 
requirements  are  ia  addition  to  any  cash 
component  of  the  de  minimis  settlement 
as  discussed  above. 

In  exchange  for  this  consideration,  the 
landowner  wiU  reoeive  statutory 
contribution  protection  under  Sections 
113(f)(2)  and  122(gH5)  of  CERCLA. 
Subject  to  the  reopeners  discussed 
below,  the  landowner  may  also  receive 
a  convenant  not  to  sue  for  civil  claims 
seeking  injunctive  relief  under  Section 
106  of  CQICLA  and  Section  7003  of 
RCRA  *'  or  cost  recovery  under  Section 
107(a)  of  CERCLA  widi  regard  to  tiie 
facility  when  the  Agency  determines 
that  such  a  covenant  is  in  the  public 
interest"  However,  natural  resource 
damage  claims  may  not  be  released  and 
should  be  express!^  reserved  unless  the 
Federal  natural  resource  trustee  has 
agreed  in  writing  to  such  a  covenant  not 
to  sue  pursuant  to  the  terms  of  section 
122(j)(2)  ofd  CERCLA.*' 
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Conference  Report  oa  SARA.  HJt.  2005, 09th 
Cong..  2d  Seas.,  p.  187. 

■*  Where  the  ROD  require*  that  inaUtutional 
control*  be  imposed  on  the  property,  a  much  more 
extensive  notice  may  ba  required. 

*'  Section  7003  of  RCKA  may  provide  an 
additional  basis  for  eoopeUlng  cleanup  or  obtaining 
cost  recovery  in  appropriata  circumstance*  when  a 
party  "has  contributed  ar  is  contributing  to  (the  past 
or  present]  handling,  starage,  treatment 
transportation,  or  dispowl"  of  any  solid  or 
hasardous  waste.  WheiB  the  release  or  threatened 
release  involves  wastea  which  are  not  haiardou* 
substances  under  CERCLA.  section  7003  of  RCRA 
can  be  an  important  suf plemental  enforcement 
mechanism  for  obtainiqg  coat  recovery  or  injunctive 
relief. 

*■  Any  covenant  provided  should  be  dnfled  to 
apply  only  to  the  individual  landowner  and  ahould 
not  run  with  the  property  at  iaaua. 

"  In  aocordanoa  witi  section  122(j)(l)  of 
CERCLA.  which  the  nbaae  or  tfareatened  release  of 
any  hatardotia  aubatanca  at  &»  sita  may  have 
reeulted  in  damagaa  to  natural  raaourcee  ondar  die 
ti«ata«shlp  of  tha  United  Staiaa,  the  raglcn  ahould 
notify  dw  Fadenl  natuMl  roaouica  tniataeof  the 
nagotiatlona  and  ancoarafa  the  truatae  to 
partidpata  in  Uia  netoiatioaa. 


b.  Reopeners.  In  order  to  protect  the 
Agency  against  the  possiblity  that  the 
information  supplied  fay  the  landowner 
regarding  his  eligibility  for  a  de  minimis 
settiement  is  inaccurate  or  incomplete, 
the  settiement  agreement  generally 
should  include  a  certification  by  the 
landowner  that  he  has  fully  and 
accurately  disclosed  all  information  in 
his  possession  regarding  those 
qualifications.  The  settiement  agreement 
should  also  include  a  seservation  of 
rights  which  would  allow  the 
Government  to  seek  further  relief  from 
the  landowner,  includkig  the  filing  and 
enforcement  of  a  federal  lien,**  if 
information  not  known  to  the 
Government  at  the  time  of  settiement  is 
discovered  which  indicates  that  the 
landowner  does  not  meet  the 
requirements  for  a  de  minimis 
settiement  The  settiement  agreement 
should  expressly  reserve  the  Agency's 
right  to  seek  further  relief  from  tiie 
landowner,  where  appropriate.  Including 
but  not  limited  to:  for  claims  arisbig 
from  the  introduction  of  any  hazardous 
substance,  pollutant  or  contaminants  at 
the  facility  by  any  person  after  the 
effective  date  of  the  settiement 
agreement  for  failure  of  the  landowner 
to  exercise  due  care  with  respect  to  any 
contamination  at  the  bcility,  for 
exacerbation  by  the  landowner  of  the 
existing  release  or  threat  of  release  of 
hazardous  substances;  or  for  failure  to 
cooperate  and/or  for  fciterference  with 
the  Agency,  its  response  action 
contractors,  or  other  parties  or  dieir 
contractors  conducting  resppnse 
activities  imder  Agency  oversight  in  the 
implementation  of  response  actions  at 
the  facility.  In  addition,  other  reopeners 
may  need  to  be  incorporated  on  a  case- 
by-case  basis. 

c  Type  of  agreement  Section  122(g)(4) 
of  CERCLA  requires  that  de  minimis 
settiements  be  entered  either  through 
judicial  consent  decrees  or 
administrative  orders  on  consent" 
Generally,  a  de  miniaUs  settiement  with 
a  landowner  should  be  concluded  by 
separate  agreement  retiier  than  as  part 
of  a  larger  agreement  with  other 
potentially  responsible  parties.  Pursuant 
to  Agency  delegation  14-14-E 
(September  13, 1987).  and  waivers  of 


M  Guidance  on  Federal  ll«ns  has  bean  provided 
by  separete  memorandum  aWitlad  "Guidiinca  on 
Fadenl  Supeiftmd  Uana,"  (kanad  by  AA-OECM. 
September  22.  laST). 

•*  Model  langii^e  ia  piwMad  in  AlUdunant  I, 
"Modal  CERCLA  Sactiaa  121^(4)  AduilnMnltva 
Order  on  Conaoni  fbr  Satdaeianir  urtdi  Landownen 
under  SactioB  ua(sXl)W  sad  AttaokoMat  a 
"Model  CEROASacliaBUKiX^GoaaeBtDaGni 
for  Settlanenta  with! 
122(«K1)(B)." 
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settiement  concurrence  in  "Revision  of 
CERCLA  CivU  Judicial  Settiement 
Authorities  under  Delegations  14-13-B 
and  14-14-E"  (Adams/Porter  June  17, 
1986),  the  first  landowner  de  minimis 
consent  decree  negotiated  by  each 
Region  must  be  referred  to  Headquarters 
and  must  reoeive  the  concurrence  of  the 
Assistant  Administrator  for 
Enforcement  and  Compliance 
Monitoring  or  his  designeel"AA- 
OECM")  and  tiie  Assistant 
Administrator  for  Solid  Waste  and 
Emergency  Response  or  his  designee 
("AA-OSWER")  prior  to  referraTto  the 
Department  of  Justice  for  filing.  After  the 
Region  has  concluded  one  de  minimis 
consent  decree  with  a  landowner,  other 
consent  decrees  may  then  be  referred 
directly  to  the  Department  of  Justice 
with  consultation  by  the  AA-OECM  and 
tiie  AAr-OSWER.  All  de  minimis 
consent  decrees  will  be  subject  to  a 
thirty-day  comment  period  aftcv  lodging. 

If  the  m  minimus  settlement  is 
entered  throv^  an  administrative  order 
on  consent  it  must  receive  the 
concurrence  of  the  AA-OECM  and  the 
AA-OSWER  prior  to  signature  by  the 
Regional  Administaator  if  it  is  the  first 
administrative  settlement  witii  a  de 
minimis  landonvner.  Additionally,  if  the 
total  past  and  projected  response  costs 
for  the  site,  excluding  interest  exceed 
$500,00a  section  122(g)(4)  requires  tiiat 
the  de  minimis  administrative  order  on 
consent  receive  the  prior  written 
approval  of  the  Attorney  General  or  his 
designee.  Section  122(g)(4)  of  CERCLA 
gives  the  Attorney  General  thirty  days 
from  referral  by  EPA  to  approve  or 
disapprove  the  settlement  U  he  does  not 
act  within  this  time  period,  tiie 
settlement  will  be  deemed  to  have  been 
approved  unless  he  has  reached 
agreement  with  the  Agency  on  an 
extension  of  time.**  Section  122(i)  of 
CERCLA  requires  notice  of  all 
administrative  de  minimis  settiements 
to  be  published  in  the  FedCTal  Register 
for  a  thirty  day  comment  period.  The 
Region  must  consider  ail  comments 
received  and  "may  withdraw  or 
withhold  consent  to  the  proposed 
settiement  if  such  comments  disclose 
facts  or  considerations  which  indicate 
the  proposed  settiement  is 
inai^ropriate,  improper,  or  inadequate." 
Section  122(iK3). 

C.  Policy  on  Prospective  Purchasera 

Because  of  the  clear  liability  which 
attaches  to  landownera  it^o  acquire 
property  with  knowledge  of 
contamination,  the  Agaicy  has  received 


numerous  requests  for  covenants  not  to 
sue  fiom  prospective  purdiasers  of 
contaminated  property.*^ 

It  is  the  A^ncy's  poUcy  not  to 
become  involved  in  private  real  estate 
transactions.  However,  a  covenant  not 
to  sue  a  prospective  purchaser  mi^t 
appropriately  be  considered  if  an 
enforcement  action  is  anticipated  and  if 
performance  of  or  payment  for  cleanup 
would  not  otherwise  be  available  except 
from  the  Superiand  and  if  the 
prospective  purchaser  participates  in  a 
clean-up.  A  prospective  purchaser  may 
participate  in  cleanup  either  through  the 
payment  of  a  substantial  sum  of 
money**  to  be  applied  towards  a  clean- 
up of  the  site  or  throudi  a  commitment 
to  perform  substantialresponse  actions. 

There  are  a  number  of  concerns, 
however,  associated  with  enterbig  into 
such  covenants  which  may,  in  a  given 
case,  outwei^  any  benefit  mdiich  tiie 
Agency  may  receive.  Given  the  number 
of  sites  on  the  National  Priorities  List 
("NPL").  most  have  not  been  tiie  subject 
of  a  remedied  investigation/feaaibility 
study  ("RI/FS").  nor  have  responsible 
party  searches  been  conducted. 
Therefore,  in  most  instances,  the  extent 
of  ccmtamination  and  necessary  remedy 
will  be  unknown  and  it  may  be 
impossible  to  determine  whether  the 
proposed  activities  of  the  inoepective 
purchaser  at  the  site  (for  example, 
operating  a  manufacturing  facility  or 
developing  the  property)  will  interfere 
with  any  remedy  ultimately  selected  by 
the  Agency.  Secondly,  unless  the 
universe  of  potentially  responsible 
parties  and  their  financial  viability  is 
known,  it  will  be  impossible  to 
determine  with  any  certainty  that  the 
Agency  is  receiving  a  benefit  wliich 
otherwise  could  not  be  obtained.  If  there 
are  other  viable  responsible  parties,  by 
entering  into  an  agreement  with  a 
prospective  purchaser  for  future 
response  costs,  the  Agency  will  have 
merely  succeeded  in  providing  those 
other  parties  with  a  set-off  against 
future  cost  recovery.  Fiirtbermore,  in 
some  instances,  the  Agency  may 
ultimately  be  able  to  recoup  its  response 
costs,  or  at  least  an  amount  equivalent 


«*  Man  datafladpwcadnraa  far  ftenten!  of  db 
biMbUb  ooBaant  ordon  to  Haadquarton  and  4m 
DopartnMnlaf)uBtiooanbaii«de«riopod.      '^ 


**  Since  aettlement*  with  typical  proapecttva 
porcfaasen  [i.  a.  thoae  who  do  not  cnnently  own  the 
property,  an  not  otherwiae  invohrad  with  the  site, 
and  an,  theretdre,  not  yet  liable  under  Sactioa  107) 
will  not  be  reached  under  Section  122.  the 
prooedurea  and  reatiiction*  in  that  aection,  such  aa 
thoae  relating  to  covenanta  not  to  sua.  will  not 

■pp«y- 

■•  Sudb  Booiea  oould  ba  paid  dinctly  to  the 
Superfund  (in  the  event  the  Agency  ia  undertaking 

Hm  f  i»«il»p)  Of  In  ■[Hi»«n»t«t«  rfuMMtfMi—  «w<l 

widi  propar  ooBtiois  oodd  be  paid  to  Hm  aaDer  of 
the  property  tf  liie  adiar  haa  ayuad  to  paifatm 
nbatontial  raaponae  actiaa  poraaant  to  aa 
a<iiiliuatiatfva  order  or  oonaent  decree. 


to  the  consideratkn  offered  hy  a 
prospective  purchaser,  throng 
enforeement  of  the  federal  lien 
estblished  pursuant  to  Section  107(1)  of 
CERCLA. 

Moreover,  the  listing  of  any  site  on  the 
NFL  means  that  there  is  a  release  or 
threatened  release  of  hazardous 
substances  from  the  site.  Development 
and  commercial  use  of  such  sites  may 
pose  a  danger  to  those  persons  present 
at  such  sites,  and  the  activities  to  be 
carried  out  fay  the  purdiaser.  even  with 
the  exercise  of  doe  care,  may  aggravate 
or  contribute  to  the  odntamination. 
Where  die  remedy  caBs  for  otiier  than 
destruction  of  all  contaminants  below 
health  based  levels,  thwe  may  be  a  risk 
that  unknown  fritnre  uses  are 
inconsistent  with  the  remedy  or  may 
interfere  with  an  ongoing  deanup. 

The  Agency  recognizes,  however,  that 
in  an  appropriate  case,  entering  into  a 
convenant  not  to  sue  with  a  pro^iective 
purchaser  of  contaminated  property,' 
given  appropriate  environmental 
safeguards,  may  result  in  an 
environmental  benefit  through  a 
payment  to  be  applied  to  dean-up  of  the 
site  or  a  commitment  to  perform 
response  action.  This  guidance  sets  forth 
criteria  which  should  be  met  fa«fore  the 
Agency  will  enter  into  such  convenants. 
These  criteria  are  minimal  standards, 
however,  and  tiie  Agency  will  reject  any 
offer  unless  it  determines  that  entering 
into  a  convenant  with  a  prospective 
ptirchaser  is  suffidentiy  in  the  public 
biterest  to  warrant  expanding  the 
resources  necessary  to  reach  such  an 
agreement  in  light  of  competing 
priorities  for  the  use  of  limited  Agency 
resources. 

1.  Criteria  ftx  entering  into 
convenants  not  to  sue  with  prospective 
purchasers  of  contaminated  property 

a.  Enforcement  action  is  anticipated 
by  the  Agency  at  the  facility.  It  is  the 
policy  of  the  Agency  not  to  become 
involved  in  purely  private  commercial 
transactions.  The  Agency  will  not 
entertain  requests  or  covenants  not  to 
sue  from  prospective  purchasers  unless 
an  enforcement  action  is  contemplated 
with  respect  to  the  facility.  Therefore, 
such  convenants  generally  will  be 
considered  only  with  regud  to  those 
facilities  listed  or  prcqiosed  for  listing  on 
the  NFL,  those  facilities  at  which  Fund 
monies  have  been  expended,  or  those 
fadlities  which  are  the  subject  of  a 
pending  enforcement  action. 

b.  A  substantial  benefit,  not  otherwise 
available,  will  be  received  by  the 
Agency  for  cleanup.  The  Agency  wlXL 
not  mtertain  requests  for  covenants  not 
to  sue  unless  entering  into  sudi  a 
covenant  ivill  produce  a  substantial 
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monetary'benefit  to  be  applied  to 
response  activities  atltie  laofllt^,  or  an 
agreement  to  conduct  respome  avtiiniB, 
which  otherwise 'Would  not  be  arHflsMe. 
<h1S  tsrflenoR  ney  be  nuft  if  Hie  Agency 
projects  that  its  anticipated  response 
ceels  are  net  leeoeenMe 'from  ottier 
sources*  ne^veTer»  v  Qe  Agency 
uetemunes  infln  Its  aDaupateo  responae 
coBfs  can  oe  ^eoof^ou  tArottgn  otner 
meaRBi  sbqi  aslne  tmBg  and 
eMoroefliefn  or  a  fsQcral  ne^  sooi 
covenaata  wiD  not  be  entei  talued 
c  Tho  Agency  be&eves  dmt  the 
ooutnwtm  ofenSon  dfxmlixcltiiy  or 
new  arte  dtfetmuaent,  with  the  exercise 
ofooe  con,  win  not  ogpxxvate  or 
conttioote  to  tlie  existing  vuntuuiination 
ortntoTfen  wiOt  trie  renwdy.  tJnless  fte 
Agency  believes,  based  on  avB!U)te 
inf 0Rnation<  that  uie  conttnued 
operatian  of  the  fauBity  or  new 
flereiopment  of  flie  stie  wiMntrt 
agparate  or  contntMte  to  the  exisllus 
oontamnianon  or  Intenere  itftn  file 
remedy,  mrs  agreements  wifi  not  be 
entertainecL  lUluiuiatiuii  wfaicb  bbuiuu 
be  considered  by  (he  Agency  tmJudes 
the  remedial  inresligatiuii  fhaslbillty 
■tody,  if  completed,  and  aU  other 
Information  refavant  to  the  condition  tit 
fbe  facnily.  V  tiie  piuspeLtl  uh  punJiaser 
is  to  eontfanie  die  operations  of  an 
existing  faciiitjf,  the  Agency  wiH  reqoiie 
tne  porcixaser  to  subuiit  ixuormsttlon 
sofficieit  to  detcnniae  whether  4ie 
cmUiiDed  opefaUuus  are  lilcely  to 
aggravate  or  coattibate  to  the  existing 
contaminatfon  or  interfere  with  (he 
remedy,  n  flieproapectiTe  purdtaser 
plana  to  andertake  naw  operations  or 
developmant  of  th*  hnAVfy^ 
coanprelRnsiw  iiuuiuiatiun  wmiiriiino 
these  plans  will  be  required.  If  the 
available  infmnatfon  faidicates  that  the 
piannen  atnfvfties  of  oie  prospectfva 
purcbaser  ate  Hcely  to  aggravate  or 
cosvfDaie  to  tne  eMStSng  oontamiDation, 
the  agreement  wg  not  be  eateradirttoer 
will  indodeTestriellaRa  which  prbUbft 
those  opei  atluua  or  partions  cf  those 
operations  whidi  arafikely  to  aggrevate 
or  eenMbote  to  the  existing 
coRtBRinBaon  OT  istei  lei  s  wffli  flie 
reise^^. 

Tne  Agency's  determination  cm  to 
whether  the  awflable  hifbrmalion  is 
suffident  for  purposes  of  ttds  evaluation 
wfll  be  made  on  a  oaae  by  case  baaia; 
however,  one  key  fector  whidi  will 
necessarily  be  considered  is  whether  (ha 
reme<fia)  investigaQuii  lias  been 
completed  and  the  extent  of  infomatton 
wtncn  has  been  generated  in  Ifaart 
process.  If  die  available  information  is 
insufficient  for  paiposas  of  evahiathig 
tin  impact  of  the  proposed  activities,  fte 
agreement  wiB  not  be  enterad  into. 


d.  Due  consideration  has  been  given 
to  the  effect  of  continued  operations  or 
new  devetopment  an  healA  risks  to 
those-persons  liltefy  to  be  present  at  the 
site.  The  Agency  vvtU  oet  eatertain 
requests  for  covenants  not  to  sue  unless 
due  consideration  has  been  given  to  the 
effect  which  continued  operatiooa  at  the 
iadlity  or  new  development  is  liksly  to 
have  on  (he  iiealth  risks  to  those  persons 
likely  to  be  present  at  die  site. 

e.  The  prospective  purchaser  is 
financially  viable.  The  prospective 
putthaser  must  demonstrate  (hat  he  is 
financially  viable  and  capaUe  of 
fiflfiRkighis  obligaAoos  under  the 
agreement  Tlie  Agency  will  not 
entertain  requests  for  covenants  not  to 
sue  ff  it  appeara  diat  the  Agency  could 
not  recoup  its  costs  in  the  event  that  flie 
purchaser  breaches  his  obligaQons 
under  die  agreemeoL 

2.  GaatSDl  aad  lam  of  aettkBBMiit 

If  die  foregoing  criteria  are  met,  and 
the  Agency  determines  that  entering  into 
tiw  covenant  not  to  sue  is  in  the  pubHc 
interest,  (he  covenant  wiS  be  embodied 
in  an  agreement  to  be  executed  by  (he 
authorized  repiesealatlve  of  die 
ppDspecnve  puroiaaer,  die  Regional 
Afffittnistiatei  (with  tire  concurrence  of 
die  AA-OBO^,  die  AA-OSWER.  and 
the  AKomey  GenemI).  ami,  where 
appropriate,  die  cnrrent  owner  of  die 
facility."" 

a.  Coaefderatmn.  CeneraBy,  die 
comiderafion  required  of  die 
psaepecdvo  parchaaci  wiS  be  a  cash 
payment  In  specific  eases,  it  may  be 
possifaAe  to^eficat*  die  peyaients  to 
respanae  activities  st  dieefte  dm>B|^  an 
appropriate  MechaiJam.»<»  However,  dm 
constdCTad  on  any  take  die  form  ^  a 
removal  «r  If  a  Keoecd  oTDecisioB 
PIOD)  baa  bees  sifted,  remedial 
aodvites.  1b  addM^  tie  |»espectiTe 
purchaser  omat  agnc  set  to  aesezt  any 
claims  or  causes  af  acSoB  againat  (ha 
United  Stales  or  dif  Haxardeus 
Subalaace  Si4ierfoad  arising  from 
contamiMtion  of  (be  facility  wtikA 
exists  aa  of  the  data  of  acquimtioB  of  (he 
facility,  sr  to  seek  any  ether  coats, 
damafsa,  or  attocaey's  fees  irem  tlie 
Unilad  Slates  arisiag  oirt  of  rcsponsa 
activities  at  the  facility."*  The  Agency 


w  vM  |M>t.  nil  Ml  ■■  Ib9r  movt  oftan  iiillto 
bairimf^ejraeatnrt. 

**  NslB.  fauwaver,  IhatatpntanL  IIm  federal 
Supetfund  aixuuuUi^  ijpteni  doM  not  provida  tor 
the  afltaUiduuaul  of  sito^ainclfic  accouiita  (o 
racaivs  uaalcatBd  payncita. 

"  In  evahiaiing  arhat  b  appsopriata 
coiuidantton.  tfaa  Agaaqr  ritonld  ooniidar  the  vaiua 
of  aay-ltenwhlefc  My  bsorim  bean  placed  on  tha 
propeftypwiauamiu  CBKLA  aaedaniortq,  tiiMa. 
in  eiilailui  btto  an'o^Maient  wMt  a  pmapecMvi 
purcli— r.  *a  pi  i  iriuiiit  tt  pritBiiiiiaMin  at  f<^ 
to  raoovwRi  daan^  coslv  wbaatte-prqperljr  is 


shall  ako  require  that  tlia  pucobasar  file 
in  the  kjcal  land  records  a  Botice 
aoee^table  to  EPA,  statiqg  that 
hazardous  substancaa  were  dispoaad  af 
on  the  site  aod  that  EPA  aiakaaa* 
representation  as  to  tha  apprajiriate 
of  the  psqperty. 
The^reenea 
provision  under 

grants  an  insvecabie  right ofaaAry  to 
the  Agencfi,  Ms  respoMe  aatkm 
contractors,  and  otfaarpefsana 
perfoiMJag  rea 
Ageacgr  awoai^  for  the  paipaae  of 
taUag  reapoaac  actiuBt  at  the  iacflity 
aad  iar  aianitaring  caa^naBce  widi  tha 


in  aBtdwnge  for  (hi*  tensideiadew.  Ae 
AgsBcy  will  grsnt  a  oe^enmt  net  ta  aoe 
to  die  ptospecftve  paieliaser  fbrciva 
ttabiHty  Bflder  Seedona  MB  and  M^a)  of 
CERCLA  and  SecSon  »»  ef  ftCKA 
arising  from  contanhMtien  -of  die 
fadfity  vMdk  erasts  aa  of  (he  date  ol 
acquisiden  of  the  faciflty.  The  covenant 
nwuBu  pnviae  that  wi(n  sespect  Id  any 
claim  or  came  of  action  asserted  by  (he 
Agency  against  tne  prospective 
purchaser,  die  parelnser  skaH  bear  the 
burden  of  proving  (bat  (he  claim  or 
cause  of  action,  or  anypart  thereof,  is 
attillmtabie  soiely  to  contamination 
wntn  existed  prior  to  fnedate  of 
acquisition. 

b.  Reservation  ofri^ts.  The 
agreement  should  expressly  reserve  the 
/fancy's  rights  to  assat  a&  claims 
against  the  proapectiva  pucchaaet. 
except  for  those  set  fbeft  In  die 
covenant  not  to  sue,  iadudiiig»lMitnot 
limited  to,  (hose  daima  ariaktg  ^T*\m' 

(i)  the  release  or  thsaatof  mlaaaeof 
any  hnzardoiw  substance,  pnllataator 
contaminant  '•«»''*' rp  from  the 
purchaser's  operaUainW  the  Saoility: 

(ii]  die  releaae  or  dKat  af  lalaaae  of 
any  hazardans  sabataBca.  paUataot,  ar 
coatamtnant  seaaitiqg  from  the 
intmndartifin  af  any  hatinrrtniis 
substaacak  p^tutant,  at  oontamiBant  at 
the  facility  by  any  petaoB  after  dte  date 
of  acquisttion  by  die  parckaser 

(iii)  exBGarbatiaa  of  coBlaraiaaliaa 
existing  priar  to  dK  date  of  acquiaitk»: 

(M  fadars  to  eoeperate  and/or 
interference  wldi  d»  Agency.  Us 
reapeaac  adion  cofOnctors.  or  other 
persons  conducting  respaRseaedvMea 
under  Ageoqr  avecsigbt  in  the 
implementation  of  response  actions  at 
diefecilKy; 


Mtbaeqii«nt(y  toU  to  tbepB<p«Blive  1. 

TMs  n  tiecsuaeaB  vyeaMntWRR  ipfoipacfhfe 

puichaaer  would  ethctlvaly  ODaatttiite  ■  at 

of  the  pcnapactlye  pntdiaaat'i  JiafalUly  far  ( 

woAalthtalln.flui»l 

aedioanRd]^ 
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(v)  failure  to  exercise  due  care  widi 
respect  to  any  contamination  at  the 
facility;  or 

(vi)  any  and  all  criminal  liability. 

The  agreement  should  also  expressly 
reserve  the  Agency's  rights  to  asswt  all 
claims  and  causes  of  action  against  all 
persons  other  than  the  purdiaser.  Unless 
the  Federal  natural  resource  trustee  has 
agreed  in  writing  to  the  covenant  not  to 
sue.  the  agreement  should  also 
expressly  reserve  natural  resource 
damage  claims. 

a  Scope  of  response  actions.  The 
agreement  should  provide  that  none  of 
its  terms  is  to  be  construed  as  limiting  or 
restricting  the  nature  or  scope  of 
response  actions  whidi  may  be 
undertaken  by  the  Agency  in  exerdsing 
its  authority  under  federal  law.  bi  most 
circumstances,  the  agreement  should 
also  state  that  the  purchaser  recognizes 
that  the  implementation  of  response 
actions  may  interfere  with  its  operation, 
induding  dosure  of  the  facility  or  a  part 
thereof. 

d.  Compliance  with  applicable  laws 
and  duty  to  exercise  due  care.  The 
agreement  should  provide  that  the 
purchaser  is  subject  to  the  requirements 
of  all  federal  and  state  laws  and 
regulations,  induding  the  duty  to 
exerdse  due  care  with  respect  to 
hazardous  substances  at  the  facility. 

e.  Disclaimer.  The  agreement  should 
contain  a  statement  that  the  execution 
of  the  agreement  in  no  way  constitutes 
an  Agency  finding  as  to  the  risks  to 
human  health  and  the  environment 
which  may  be  posed  by  contandnation 
at  the  facility  or  an  Agency 
representation  that  the  property  is  fit  for 
any  particular  use. 

3.  Procedures 

Any  agreement  entered  with  a 
prospective  purchaser  of  contaminated 
property  must  receive  the  concurrence 
of  die  AA-OECM  and  die  AA-OSWER. 
Additionally,  such  agreement  must  be 
approved  by  the  Attorney  General 
F^^cedurally.  the  Regions  should  handle 
requests  for  such  covenants  in 
accordance  with  fOTthcoming  Agency 
guidance  on  the  referral  of 
administrative  setdonents  under 
Section  122(g}(4).**  The  setdement 
analysis  reqidred  by  that  guidance 
shoidd  spedfically  address  the  criteria 
set  forth  in  this  memorandum  for 
entering  into  covenants  not  to  sue  with 
prospective  purchasers  of  contaminated 
property. 

V.  Pmpoao  and  Use  ofTfaia  Giddaiioa 

This  guidance  and  any  faitemal 
procedures  ad(q)tad  for  its 


hxqtlementation  are  intended  solely  as 
guidance  for  employees  of  die  U^ 
Environmental  Protection  Agency.  They 
do  not  constitute  rulemaking  l^  die 
Agency  and  may  not  be  relied  upon  to 
create  a  right  or  benefit  sufavtantiva  or 
procedural,  enforceable  at  law  or  in 
equity,  by  any  person.  Tlie  Agency  may 
take  action  at  variance  with  this 
guidance  or  its  internal  implementing 
procedures. 
Attachments. 

AHadmiwitl    Model  CERCLA  Sedfaai 
Ua(gH4)  Adodnlstrattve  (MvoB 
For  SattlaBMDts  WIdi  Landowaan  Ui 
8«:daol22(8Ml)(B) 

U.8.EPADockMNa 
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ADMINISTRATIVE  ORDER  ON  CONSENT 

In  the  Matter  o£  [Inaert  Site  Name  and 
Location] 

Proceeding  under  Section  122(g)(4)  of  die 
Compreliensive  Environmental 
Response,  Compensation,  and  Udiility 
Act  of  1980.  as  amended.  42  U.S.C. 
9822(g)(4) 

Llorisdkdao 

This  Administrative  Order  on  Consent 
("Consent  Order'l  is  issued  pnrsnant  to  tlie 
authority  vested  in  the  President  of  Ae 
United  States  by  Section  122(g)(4)  of  the 
Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  of  1980,  as 
amended  by  tin  Superfund  Amendments  and 
Reauthorization  Act  of  1988  ("CERCLAI, 
Pob.  L  No.  99-t98, 42  U.SXL  9e22(g)(4),  to 
reedi  setdements  in  acUoos  under  Section 
108  or  107(a)  of  CERCLA.  42  US.C  9808  or 
9807(8).  The  authority  vested  in  the  President 
has  been  delegated  to  die  Administrator  of 
the  United  States  Environmental  Protection 
Agency  ("EPA")  by  Executive  Order  1258a  92 
FR  2023  Qan.  29. 1987)  and  further  delegated 
to  tlie  Regional  Administrators  of  the  EPA  hy 
EPA  Delegation  No.  14-14-fi  {jSept  13. 1987). 

This  Administrative  Order  on  Consent  is 
issued  to  [insert  name]  ("Respondent"). 
Respondent  agrees  to  undertake  aD  actions 
required  by  the  tenns  and  conditions  of  diis 
Consent  Order.  Respondent  further  consents 
to  and  will  not  contest  EPA's  Jurisdiction  to 
issue  tliis  Consent  Order  or  to  Implement  or 
enforce  its  tenns. 

n.  Definitions 

"Site"  shall  mean  that  parcel  of  property 
located  at  [insert  address  and  general 
descriptitm].  more  particularly  described  as 
[insert  legal  description  of  the  property 
owned  by  Respondent].  [Note:  Additional 
definitions  may  be  required.] 

ID.  Statemaol  of  Fads 

1.  [In  one  or  more  paragraphs,  descrtlje  tiw 
Nn,  status  of  the  site  and  briefly  describe  the 
historical  hazardous  substance  activity  at  the 
site,  including  the  date  on  whidi  tiie 
hazardous  substance  activities  were 
terminated] 

2.  Hazardous  snbstaaoes  witidnthe 
definttioB  of  Section  101(14)  of  CCRdA  42 
U3.C  9001(14),  have  been  or  are  dneatSBed 
to  be  released  into  die  envtramaentat  or 


from  die  Sits.  (Note:  Additiooal  iafianBatiaa 
about  qiedfic  hazardoas  substsooes  piesent 
on-  or  off-sits  may  be  inchidad.] 

3.  As  a  resuh  of  the  release  or  tlueateiied 
release  of  hazaidous  substances  into  the 
environment,  EPA  has  undertaken  response 
action  at  ttw  Site  under  Section  lOt  of 
CERCLA,  42  U.8.C  9801  and  will  undertake 
response  action  in  die  future.  JJHoiK  A  brief 
recitation  of  the  specific  rasponae  action 
undertaken  or  planned  for  the  site,  e^ 
wiwther  an  Rl/PS  and  ROD  have  beoi 
completed,  should  be  indudwL] 

4.  In  performing  this  reqionse  action.  EPA 
has  incurred  and  will  continue  to  incur 
response  costs  st  or  in  ooonectiaa  with  die 
Site.  [Notr.  The  doUar  amount  mod  coats 
incuired  as  of  a  specific  data  should  be 
included] 

5.  [Identify  tlie  Rsspoodent,  die  nature  of 
his  ownership  interest  in  the  site,  the  manner 
in  which  he  acquired  the  site,  s^g..  by 
purdiaae,  bequest  eminent  doinain 
proceedings,  etc  and  the  date  of  acquisitiaa. 
Add  any  other  facts  relevant  to  the 
requirements  of  Section  122(g).] 

6.  Respondent  represents,  and  for  the 
purposes  of  diia  ord«  EPA  accepts,  that .  ' 
respondent's  faivohreinent  widi  die  site  is 
limited  to  die  following:  [SUte  each  bet 
Make  sure  to  addrsaa  the  elements  of  Secttoo 
122(gHl)(Ba  and  tf  no  cash  consideration  is 
hivolvfld.  Sections  107(b)  and  101(35).] 

7.  Payments  required  to  be  mads  by 
Reqiondent  pursuant  to  diis  Consent  Order 
are  a  minor  portion  of  die  total  reqwose 
costs  at  the  Site  which  EPA.  baaed  upon 
currently  available  infbtinatiim.  estimates  to 

be  between  I and  I .[Note:  This 

tutement  need  not  be  induded  if  EPA  is 
settling  only  for  access  and  due  care 
assurances.  The  dollar  figure  inserted  should 
induds  die  total  reaponae  coats  incurred  to 
date  as  wdl  as  EPA's  projection  of  die  total 
reqxnse  costs  to  be  incuned  during 
completioa  of  the  remedial  action  at  the  site-] 

IV.Dslandnatiaas 

Based  upon  die  Findings  of  Fact  sat  fordi 
above  and  m  the  administrative  record  for 
this  Site.  EPA  has  determined  that 

1.  The  Site  as  described  in  Section  D  of  tiiis 
Consent  Order  is  a  "facility"  as  diat  term  is 
defined  hi  Section  101(9)  of  CERCLA.  42 
U3.C  9801(9). 

2.  Respondent  is  a  "person"  as  that  term  is 
defined  in  Section  101(21)  of  CERCLA.  42 
U.S.C  9801(21). 

3.  Reqxndoit  is  an  "owner"  of  a  facility 
within  the  meaning  of  Section  107(aKl)  of 
CERCLA42U.S.C9807(aNl).anda         > 
"potenticJly  reqransible  party"  wttUn  die 
meaning  of  Section  122(^1)  of  CERCLA.  42 
U5.C9822(gKl). 

4.  The  past  present  or  future  migration  of 
hazardoas  sidMtances  from  dw  Site 
constitutes  an  actual  or  direatened  "release" 
as  diet  term  is  defined  in  Section  101(22)  of 
CERCLA.  42  VSJC  9801(22). 

5.  ftonpt  setdeBMOt  widi  die  Respondent 
is  practlcabla  and  tai  die  public  faitersst 
widiia  die  meaning  of  Section  122(gXl)  of 
CERCLA.  42  U&C  «822(gKl). 

C  This  Consent  Order  invdvas  st  most 
oiriy  a  adaar  pottioB  of  dw  TBeponac  costs  at 


I 
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theStte  purauant  to  Saolisn  12%)M«{ 
CEROA.  42n.S.C.  gBZ2(|i(I).  [NoIk  Thi« 
■tatement  need  not  ha  ttM^h«^««T  if  lb*  Agency 
it  Mttllqg  onJtf  Cor  eccna  aad  dm  can 
•MuniweflJ 

7.  Respondent  is  eligible  &»  mdemiaimiM 
■etflement  punuanl  to  aecUon  IZ2(g](I][Q  of 
CERCLA.  42  VJS.C  VaZUPVfi' 


BeMG  upon  ne  MtiiiliilitiBtlvB  letuid  for 
thii  Site  nd  the  PfaidliigB  ofY^ot  md 
Determiiia  tiuiu  aet  fbcth  abova,  and  in 
conaideration  of  the  pnimiaes  and  covenaati 
set  Ibrflt  1ienin«  it  ii  Inrebv  AGRB  TO  AND 
ORDERED: 

1.  Reipuiiueut  neROy  giaiite  to  BR^  Iti 
representativea.  contractora,  agenti,  and  bB 
otnerponoBs  perfonnQgnspoiiBe  actions 
QnoarCRn  s  cwersii^vt,  an  iiievuuaMe  n^it  of 
access  to  the  9He  fa'  the  pur  puses  of 
monitoring  the  terms  of  fUs  Consent  Order 
anfl  penoming  response  actions  at  ve  Site* 
Respondent  sinfl  ffle  in  (lie  hoBd  records  of 
•^-^^^^^^*-^^^— ^— ^  "Couity  a  noCicei 
approved  by  EM,  to  subsequent  pmliasers 
of  the  land,  (hat  hazardBue  substaiu^s  weie 
disposed  of  or  the  site  and  that  VA  mains 
no  repieeentattens  as  to  the  appropriate  nee 
01  ne  psopenyi  rMVBuig  tiereiB  snan  llBin 
EPA*s  right  of  access  ander  apf^RoaUe  la«w. 

2.  Notfaiag  in  this  CoBaent  Order  shrt  in 
any  manner  rsalrict  or  Uaiil  (be  natuit  or 
scope  <rf  respowae  aclioM  wMA  may  be 
taken  by  BPA  ia  fuffilliiig  ftsfesponsibSKes 
under  fsdsMl  kw.  Respnideiit  iwwmiiIjbb 

lliiil  iiii  hiipl siilatisB  sf  luspaiim  xJI,„ 

at  Hm  SHe  may  interfsR  ivith  the  aae  af  Ua 
properly.  Reipuii<sB«  agrees  to  i 
with  EPA  hiike  Implsmootadea  af  I 
ac^aaaat  *a  tMe  aad  luelhar  agreea  not  t* 

Vn.  Due  Can 

n  ffTTlhfc^  in  >is  PiMs^  Oiilia  Aall  bii 
construed  to  relieve  Respondent  of  his  duty 
to  exercise  due  care  with  respect  to  the 
bazasdona  attetanaaa  at  the  Ms  er  hiadnly 
In  riaii|ij  aHi  all  B|ipiii alilii  has  snd 
regulations. 

VnLPaymaBt 

4.  ReapondBOt  riiaU  piV  the  aam  af 

t to  the  Haaardaaa 

SufaalanceSaperfiadwithk dafs 

[insert  shart  time  period.  e#.  M.  a»or  46 
days]  of  the  effective  date  of  this  Caosant 
OrdaL  P401S:  If  EPA  is  a^t]b«  only  te 
access,  aolioe  aad  ihM  caae  asaarsarns.  Ifasn 
this  sectionmay  be  oaiMad.  If  EPA  is  settkng 
for  an  agreaannt  by  the  easneriB  perbam 
respanae  acttrlitss  {— nril    sinrr  a  oonaeat 
decree  is  required  for  remedial  aetivitias] 
rather  than  a  cash  paynent,  than  the 
following  sactiBa  shuykld  be  T'ibtlltiitnd" 
"WQBX  TOBEPE3PORMED:  Raapondont 
agroas  tapaafoon  (iosast  ynnnl  deaoiptiaB 
of  activities  to  be  perfesnadj.  aa  aisce  Ufy 
deacdhad  ia  the  Scops  of  Utock  aad 
schedulaaattaehad  hoata  aa  Exhibit  A  and 
incoifosatad  hssein.  aad  in  aficacdanca  with 
the  schedules  and  tlandasds  sst  laslh  Ihi    ' 
lu— <t  nw  iTfTrmaft^n  .prffvitM  hg 
""iT'tAwH  ITTfl  aatimalfilbsiaasaal  in 


of  this  work  to  be  appaMcimately 

•     _  ^-1 

5.  Tlie  payment  spedfSed  in  Vangraph  4 
shafl  oe  aude  by  oertned  or  casinex  s  csiecx 
payable  ta  13^  naaardm 
Suparfund."  Bscfa  chadi  skaM  i 
site  a  MB.  dw  Mrae  and  address  sf  die 
Respondent  and  the  EPA  dackat  nandwr  tar 
this  "'•tifii^  ami  ahaU  be  seal  to: 

[Insert  addseas  fa  Be^snal  lock  baacj 

6.  Bn^Mndent  ^all  siwaltaneoualy  aaod  a 
copy  of  its  check  to: 

[Insert  name  and  address  of  Regionri 
Attorney  or  Remedial  froject  Manager] 

K-QHI^nulfca       | 

7.  In  addition  to  anyofher  temedlea  or 
sanctions  available  to  EPA,  the  Respondent 
shall  be  subject  to  a  civil  penalty  af  ap  to 
$25,000  per  day  for  eacii  failuie  sr  refiisal  to 
comply  with  any  term  or  condition  of  this 
Consent  Order  pursoant  to  section  122tT)  of 
CERCLA,  42  U.S.C.  9622(1).  [NOTE:  If  the 
Respoadenl  is  to  peif«m  die  SBnawid  actioB 
under  the  Cansent  Order,  stipuktad  penalties 
shoaM  be  conaidend.) 

X.  Certiflcaflon  of  Re^ondent 

8.  The  Respondent  certifies  that  to  the  best 
of  his  knowledge  and  belief  he  has  fully  and 
accuratelif  disclosed  ta  ^A  and  stated  ia 
Paraguipii  6,  aactioa  H.  all  inforaiation 
currently  ia  Us  fits]  |irnaBisiBi  asnl  in  the 
possession  of  his  agents,  ^  in  the  i 
of  its  effioers,  diredon,  emptoyees. 
conliactBes  ar  agBnta]  iilai  li  iiilima  in aay 
way  to  his  [its]  qoalficalioaa  fa' a  M; 
minimis  aetttement  ander  sectiaa  122|^l)fB) 
of  CERCLA.  [NOTE:  la  very  United 
circuBBStaacea  this  iMHjum^  nay  be  oanttBd 
if  EPAdBtarmiaeslhattbe  risk  of  diacavenng 
intemaSiea  ndiidi  iii»hl  diaqnalify  the 
Respondent  inn  a  demnmtm  Miifawt  is 
negbgiUe.] 

XL  Covenant  Not  to  Sae 

IL  Subject  te  the  resanwtian  of  ri^its  in 
Para^aphs  11  and  12.  sectioB  XQ.  of  tfaia 
Consent  Order,  upon  pajoMnt  of  the  amoants 
specified  in  PHjia^apii'4.  sectioB  VHI,  ei  bia 
Consent  Order  [NOTE;  If  wock  ia  to  be 
perfomed  iiwtead  of  a  cash  payment,  this 
sentance  should  read:  *'upoa  satiahctory 
completion  of  the  wezk  ftpflfifieri  in  the  Sc^e 
of  Work."  If  EPA  is  settling  only  fa  access 
and  due  care  assuranoes,  this  ""*°"nt 
should  read:  "upon  the  effective  date  of  this 
Consent  Order."],  EPA  covenants  ne*  to  sne 
or  take  aoy  other  civil  or  adBunistrature 
action  against  the  Rfnynnrinat  fa  aay  and  all 
civil  liability  fa'  ii^uaative  lelief  or 
reimburseawnt  of  resfiDase  casta  puzsuant  to 
sections  106  ar  lQ7(a;)  af  CERCLA,  42  \}&SL 
9606  or  9607(a),  or  secfioR  7003  of  the 
Resource  Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  0973,  wrfh  KgairA  to  fte 
Site. 

ML  In  canaidfltaticn  nf  EPA's  eowenant  aat 
to  aae  in  Para^-aph  a  aectian  XL  af  ttaa 
Consent  OidBr,  the  RaapandeBt  agnes  not  to 
assert  any  claims  ar  cnuaea  af  action  i  _ 
the  United  States  or  its  contractors  or  its 
employees  ar  the  HniardnMS  ynVrttsnrt 
Supecfaid  asiaing  ontnf  ai 
pajnaata  nada  4or  «««rk  pasfanedi 
pursuant  to  this  CanasBt  QBdas.  ^or  to  I 


any  other  costs,  daniagaa.  Br  attaiBqr*s  fcas 
from  the  United  States  or  its  contractara  or 
employees  arising  out  of  rasponse  aetivitias 
at  the  Site.  , 


XILI 


lafUghlB 


aa« 


n.  NaMng  is  Aia  CoRsnt  CMter  is 
intended  to  hanoc  shall  it  W  BanaUaai 

at  far  at  te  atai^.  whieh  %m  Unjtad  fflntas. 
including  EPA.  may  haw  ^ainat  ninjiBBJiinl 
for 

(a)  Any  liability  as  a  result  of  failare  to 
provide  acoeaa.  notice,  or  othetvaise  coolly 
with  Paragraphs  1  voA  2.  section  VL  of  this 
Consent  Order 

(b)  Any  Bability  as  a  resnlT  of  fcihoa  to 
exercise  dae  care  wift  respect  to  haaanluns 
substances  at  the  Site; 

(c9  Ai^  liability  aa  a  resait  offslaaBlD 
make  the  pajansnts  [or  peifBEB  the  arari^ 
requind  fay  Paraya^  C  as^OB  ¥HL  adihts 
ConaantOrden 

(d)  Any  liabUity  reaaltiof  frsm 
exaceriiatioB  by  RespoadtBrf  of  dia  rwlnnse  ar 
thnat  of  celeasa  of  hazardous  substances 
from  (he  Site; 

(e)  Any  and  all  criminal  Uability,  or 

(f)  Any  matters  not  expressly  included  in 
the  covenant  not  to  sue  set  forth  in  Paragraph 
9,  section  XL  of  this  Consant  Order, 
inehiding,  witheat  Rmitaliaii,  any  liaUKty  for 
damages  to  nataral  icBawrtea.  (NOTE:  This 
natural  resource  damage  iisiiiiiBliaB  naat  ba 
included  (mlBaa  tfae  Fedeial  nataiai  ijuaouiui 
trustee  haa  ayeed  to  a  rwwnaid  not  iB  aae 
pursuant  to  sectioB  122(^t)  of  CERCLA.  In 
accocdasce  vnth  sectioa  l24i}(l)  af  CERCLA. 
where  the  release  or  threatened  lelaaae  of 
any  hazardous  substaoces  at  the  aite  may 
have  resulted  in  damages  to  natural 
resources  under  the  trusteeship  of  the  United 
States,  tfae  Region  shaold  atrtify'the  Federal 
natural  resource  trestee  of  (he  negotiations 
and  enooarage  fte  tnwtee  to  participete  in 
the  negotiations.] 

12.  Nothing  in  this  Consent  Order 
constitutes  a  covenant  not  to  sue  or  to  take 
action  or  odierwise  hmits  the  ability  of  the 
United  Statea.  mduding  EfA.  to  sedc  or 
obtain  fusther  nUef  frcini  the  Reapondent. 
and  tfae  cevenant  not  ts  sue  in  Paragraph  a, 
section  XL  of  this  Coaaeat  Order  is  buU  and 
void,  if  information  different  fism  that 
specified  ia  Paragraph  6,  SBCfion  ttt,  is 
discovered  which  indicates  (hat  Respondent 
fails  to  meet  any  of  tfae  criteria  specffied  hi 
section  122(g)(1)(B)  of  CBICLA. 

13.  Nothing  in  this  Censfnt  Order  is 
intended  as  a  wlease  or  cBvmant  not  ta  aae 
for  any  cinin  or  caase  of  actian. 
administratise  or  judicial,  civil  or  immtmimil, 
past  or  folnre,  hi  law  er  inaqoity.  which  iie 
United  States.  iodudiagEpX  aiay  haw 
against  any  person,  fism.  oDEpocation  or  other 
entity  not  a  signatory  to  tbis  nnnmnt  Older. 

14.  EPA  and  Respondent  agree  that  (he 
actions  undertaken  by  the  Respondent  in 
accoidance  with  lUs  Canaaot  Order  dn  Mt 
constitute  an  admission  of  any  UabiUty  by  the 
Respondent,  liie  RespoitdBnt  does  not  admit 
and  retains  the  ri^  (a  uiBtiBiert  hi  any 
subsequent  proceedings,  other  than 
proceedings  to  implement  oranfiaisa  Ihia 
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Consent  Order,  dw  validity  of  the  Fiadh«s  of 
Fact  or  Detenainatiaaa  containBd  in  this 
Consent  Order. 

Xiii,  CoutiibiitioB  notacnoB 

15.  Subject  to  the  reservaticm  of  fights  in 
Paragraphs  11  and  12,  section  Xn,  ofdiis 
Consent  Order,  EPA  agrees  that  by  entering 
into  and  upon  canyhig  out  fte  terms  of  this 
Consent  Order,  Respondent  will  have 
resolved  his  liabihty  to  the  United  States  for 
those  matters  set  fordi  in  the  covenant  not  to 
sue,  Paragnph  9,  section  XI,  as  provided  by 
section  122(gK5)  of  CEROA,  42  U.S.a 
g622(g)(5),  and  shaH  haw  satisfied  his 
liability  for  those  matten  within  the  neeaing 
of  sectioa  107(a)  of  GEKCLA.  42  U.S.a 
9ea7(a). 

XIV.  Parllas  Bound 

1&  This  Consent  Onfa  shall  andy  to  aad 
be  binding  npon  Oe  nqniadant  and  his  heirB, 

agents,  and  assigns  [its  officers,  directors, 
employees,  agents,  successoia  and  assigns}. 
The  signatory  represents  that  he  is  foUy 
authorized  to  enter  into  the  terms  and 
conditions  of  this  Consent  Order  and  to 
legally  bind  the  Respondent  ^OTB:  The 
preceding  sentence  and  the  bradceted  phrase 
in  the  first  sentence  should  be  used  if  the 
respondent  is  a  corporation  or  entity  other 
than  a  natural  person.]  In  die  event  that  ^e 
Respondent  transfers  title  or  possession  of 
the  Site,  he  riiall  notify  die  United  States  EPA 
(at  the  address  faidnded  In  Paragraph  8, 
Section  Vm)  prior  to  any  sndi  transfa  and 
shall  continue  to  be  bound  by  aU  of  die  terns 
and  conditions  of  this  Consant  Order  uidass 
EPA  agrees  otherwise  and  modifies  Ais 
Consent  Order  accor^n^. 


XV.  Public  ( 

17.  Hits  Cansent  Ordsr  shall  ba  sdbject  to  a 
thirty-day  paUic  oiminwit  period  pursoant  to 
Section  122(1)  of  CERCLA.  42  U.S.C  8B22(i). 
In  aocordanca  with  Section  122(iKS)  of 
CERCLA.  42  U.8.a  9822(iK3),  ^A  may 
nvithdraw  or  raodH^  consent  to  this  Oooaent 
Order  if  coauments  received  diadose  facta  or 
considerations  whkh  indicate  that  this 
Consent  Order  is  inappropriate,  taqaoper,  or 
inadequate. 

XVL  Attorney  Goneral  AppBBval 

1&  "Tba  Attorney  General  or  his  deaigoee 
has  issued  prior  vnitten  approval  of  tha 
settlement  amhodiad  in  tUs  Consent  CMar  in 
accordance  wldi  Section  122(g)(4)  of 
CERCLA.  [NOTE:  Attomey  Genoa]  approval 
usualy  wiD  be  required  for  da  adnhaia 
consent  orders  because  die  total  past  and 
projected  response  costs  at  the  site  will 
exceed  $500,000,  exduding  intareat  in  tha 
event  that  Attomey  General  approval  is  not 
required,  tha  order  shall  not  indade  this 
Paragnph  18,  but  should  indude  the 
following  as  a  sepante  numbered  parapaph 
in  the  Determinations  section  (Section  IV) 
above:  "The  Regkmal  Adsdaiatntar  of  H*A, 

Region .  has  determined  diat  the 

total  response  costs  incurred  to  date  at  or  in 
connection  widi  the  Site  do  not  exceed 
$500,000,  excluding  intatatt.  and  that  baaed 
upon  information  currently  known  to  EPA. 
total  reaponaa  costs  at  or  hi  oonnactfon  wida 
the  Site  an  not  antidpated  to  exceed 
t500W>.  excluding  faiterast  in  the  bitma." 


Use  of  tUa  dataminattan  raqohaa  chai«Ba  to 
tha  dtodel  Stalaawnt  of  Facia  In  Sacdfla  m 
above;  apadfically,  Paragraph  S  of  dw  Facta 
shontd  delete  "and  wiU  nafatake  leapoasB 
acttais  to  tfae  future."  Paragrafdi  4  of  die 
Facts  should  delete  "and  v^  conttoaa  to 
incur  response  costs  st  or  in  connection  with 
the  site."] 

XVILEffecOwDato 

19.  The  effective  date  of  this  Consent  Order 
shall  be  tha  date  npon  wfaieh  EPA  iaauao 
written  notioe  to  the  Respondent  that  tha 
public  ooBBBent  period  pursuant  to  Paragraph 
17,  SectkM  XV,  of  this  Conaent  Oder  has 
dosed  aad  that  iiiaiBBHiili  raoelved.  if  any,  do 
not  reqnin  modifieatkin  of  or  EPA 
withdrawal  faaa  tfaia  Conaent  Order. 
rriS  SO  AGREED  AND  ORDERED: 
[RespoBdeRt(s)] 

By:  [Name] 

[Date] 

U.S.  Environmental  Protection  Agency 


By:  [Name] . 
[Date] 


AtlauiBwnt  0~-Model  CERCLA  SaCDon 
12Zfg)f4|  Consent  Dacraa  for  SattlBniaDto 
Wldi  Landownsn  Under  Saction  UZ(^)(B) 

United  States  of  America.  Plaintiff  v. 
[Insert  Name(8)  of  Defendant(s)]  Def endant(s] 
Civil  Action  No 


Judge- 


ConaentDeaee 

(NOTE:  ff  tfae  oomplaint  ooaoaim  causes  of 
aetioB  which  tat  not  rsaolvad  by  tiiia 
docuaaant  or  naaua  defaidanta  who  an  not 
signaloriea  to  this  document  the  title  ahoidd 
be  "Partial  Conaent  Decree."] 

WHEREAS,  die  United  States  of  America, 
on  behalf  of  the  Adndnlati«tar  of  dw  United 
Statea  Environmental  Protection  Agency 
("PlatotiCr  or  "United  Stataa")  filed  a 
coBfdaint  on  {inaert  date]  againat  {inaert 
defendant's  name]  ("DefnadanT)  puraaant  to 
[inaert  caaaae  of  action  and  nUef  aought  ftg.. 
Sectiona  106  and  107(a}  of  the  Cumprehensiw 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1960.  as  amended  by  the 
Superfimd  Amendmento  and  Reauthorization 
Act  of  1986  ("CERCLA"),  Pub.  L  No.  99^496, 
42  U.S.a  9606  and  9e07(a),  and  Secttoa  7003 
of  the  Resource  Conservation  and  Reooveiy 
Act  as  anendad  ("RCRA").  42  U.S£.  0873, 
seeking  fa^uoctive  relief  regarding  tiie 
deaaap  of  dw  [insert  site  name)  ("Sitel  ud 
recovery  of  ooato  incurred  and  to  be  kManred 
ta  iBBpondlng  to  tiie  nleaee  or  threat  of 
releaaa  of  iiaiardovs  substanoea  at  or  ta 
oonnection  with  tha  Site); 

VVHEREAa  dM  United  Statea  has  incumd 
and  ocmtimies  to  incur  response  ooate  in 
nsponding  to  the  release  or  direat  of  reieaae 
of  Iwsardoas  snbatanoea  at  or  ta  connection 
widi  die  Site; 

WHEREAS,  die  RagioBai  Adndnisintar  of 
dial  -- 

("Regional 


this  daasa  if  cadh  consUarattoB  to  tadadad 
purauntto  Sociiaa  V); 

WlflSBASw  baaed  on  infomatioB  camntiy 
available  to  tlie  BuatmnaieBtal  ftotectioB 
Agency  ("EPA"),  die  Regional  Administnfa 
has  determined  that  Defaidant  qualifies  fa  a 
oe  wininM  settlement  pursuant  to  Section 
122(g)(lXB)  of  CHRCLA: 

WHEREAS,  die  United  States  and  die 
Defendant  agree  that  settiement  of  tliis  case 
wlthont  father  litigation  and  wtdmnt  die 
admission  or  adj  adScation  of  any  issue  of  fad 
or  law  is  (he  most  appn^niate  means  of 
resolving  this  action; 

NOW,  THEREFORE.  H  Is  ORDERg). 
ADJUDGED  and  mCREED  as  IoDbws: 


This  Court  has  )urlsdiction  over  the  sub|ed 
matter  and  tfae  psirties  to  diis  action.  Tha 
parties  ayee  to  be  bound  by  tha  terms  of  dda 
Consent  Decree  and  not  to  oonteat  ita  validity 
ta  any  subsequent  proceeding  to  implament 
or  enforoe  ite  terma. 


AdodBiatntor^),  haa  dateimtoad  that  I 
aetdaaaont  of  die  oaae  is  practicable  and  ta 
die  pubHc  Manet; 

WHEREAS.  tUa  aattfaaent  deaa  not 
tavolw  the  payment  of  rasponsa  ceate  (delete 


n.  Parties! 

This  (Consent  Decree  shall  anily  to  and  be 
binding  upon  the  United  States  snd  the 
Defendant  hia  heirs,  agents,  and  assi^M  [ite 
officers,  directors,  empbyeea,  agoits, 
successon  and  assigns}.  The  signatory 
represents  diat  he  is  faiUy  aulboriapd  to  enter 
into  the  terms  and  conditions  of  this  Consant 
Decree  aad  to  legally  bind  tha  Defaidant. 
[NOTE:  Hie  preceding  bracketad  language 
should  be  used  if  the  Defendant  is  s 
corporation  or  entity  other  than  s  natural 
person.] 

m.  DeBnidoBS 

"Site"  shall  mean  toat  panel  of  property 
located  at  (insert  address  aad  gsneral 
description],  more  particulariy  described  aa 
[insert  legal  description  of  the  propoly 
owned  by  Defendant).  [FK)TB:  It  may  be 
necessary  to  tadude  additf  oaal  defiaitiona.) 

XV.AccasaandNodoa 

1.  Defaidant  hereby  grante  to  EPA,  ite 
representsUves,  contractors,  agents,  and  all 
other  persons  performing  response  actions 
under  EPA's  oversight  an  irrevoosUe  ci^t  of 
access  to  the  Site  fa  die  paiposes  of 
monitoring  the  terais  of  tUs  Consent  Decne 
and  peiConaiag  or  Bonitaring  petfbimanoe  of 
raeponse  actions  at  dw  Ste.  DafaidaBt  ehaO 
file  ta  te  land  reoords  of 

County  a  notice, 

epprowd  by  EPA,  to  sabeeqaent  purchaaers 
of  die  land  dwt  haiaidBus  sabetaaosa  wan 
diapooed  of  OB  te  site  sbkI  dMt  EPA  ankas 
no  reprasentation  as  to  the  appropriate  ase  of 
die  property.  Notidng  hanin  shall  Umit  EPA'a 
right  of  access  under  appficable  law.  In  tfae 
event  diet  defaidant  transfers  tide  or 
poesetaton  of  die  SIta.  he  dwH  eonthiue  to  be 
bound  by  al  of  (he  temis  end  ouadltlona  of 
thia  GonaeBt  Decree  and  ahaO  notity  die 
UnNed  Statea  EPA  prfa  to  any  audi  transfa. 

2.  NottAng  ta  tUs  Conaent  Decree  shaH  ta 
any  manner  reetrtot  or  Bmit  die  natan  or 
scope  of  isspsBsa  acMona  wMdi  saay  ba 
taksn  by  EPA  ta  exenJatag  ite  authority 
under  federri  law.  DafaidaBt  reooi^iiBea  dMt 
die  fanpfaBBBtatfea  of  leapanaa  actions  at  die 
Site  Bwy  tatarfen  widi  (he  nee  of  Ua 


! 
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proiMrty.  DalBodaat  igreM  to  cooperate  with 
EPA  in  the  implemeiitation  of  ratponM 
•ctkMU  at  dw  Site  and  hvdier  agreet  not  to 
interfen  with  racfa  raqxnue  actions. 

V.PayBMBi 

1.  Respondent  shall  pay  the  sum  of 

t _ —  to  the  Hazardous 

Substance  Superfund  within 

.  days  (insert  short  time 

period  e^.  la  30  or  45  days]  of  the  effective 
date  of  this  Consent  Order.  [NOTE:  If  EPA  is 
settling  only  for  access,  notice  and  due  caie 
assurances,  then  this  section  may  be  omitted. 
If  EPA  is  settling  for  an  agreement  l^  the 
owner  to  perform  response  activities,  rather 
than  a  cash  payment,  then  the  following 
section  should  be  substituted:  ^WORK  TO 
BE  PERFORMED:  Respondent  agrees  to 
perform  [insert  general  description  of 
activities  to  be  performed],  as  more  fully 
described  in  the  Scope  of  Work  and 
sdiedules  attached  hereto  as  Exhibit  A  and 
incorporated  herein,  and  in  accorduice  with 
the  schedules  and  standards  set  fordi  therein. 
Based  on  information  provided  by 
Respondent  EPA  estimates  the  present  value 
of  this  work  to  be  approximately 

* =^ "1 

22.  The  payment  specified  in  Paragraph  1  of 

this  Section,  shall  be  made  by  certified  or 

cashier's  check  payable  to  "^A  Hazardous 

Substance  Superfund."  Each  check  shall 

reference  the  site  name,  ttie  name  and 

address  of  the  Respondent,  and  the  EPA 

dodcet  number  for  this  action,  and  shall  be 

sent  to: 

(Insert  address  for  Regional  lock  box] 

3.  Defendant  shall  simultaneously  send  a 
copy  of  its  check  to: 

[Insert  name  and  address  of  Regional 
Attorney  or  Remedial  Proiect  Manager] 

VL  Due  Care 

Nothing  In  this  Consent  Decree  shall  be 
construed  to  relieve  Defendant  of  his  duty  to  . 
exercise  due  care  with  respect  to  hazardous 
substances  at  the  Site  or  his  duty  to  comply 
with  all  applicable  laws  and  re^dations. 

VILCMI  Penalties 

In  addition  to  any  other  remedies  or 
sanctions  available  to  the  United  States, 
Defendant  shall  be  subject  to  a  dvU  penalty 
of  up  to  $3SJ0O0  per  day  for  each  failure  or 
refusal  to  comply  with  any  term  or  condition 
of  this  Consent  Decree  pursuant  to  Section 
122(1)  of  CERCLA,  42  U.S.C  9622(1).  (Note:  If 
the  defendant  is  to  perform  remedial  action 
under  the  Consent  Decree,  stipulated 
penalties,  pursuant  to  Section  121(e)(2)  must 
be  included] 

Vm.  CertlBcalkm  of  Depeodant 

The  Defendant  certifies  that,  to  the  best  of 
his  [lU]  knowledge  and  belief,  be  [it]  has  fiilly 
and  accurately  disclosed  to  EPA  all 
information  currently  in  his  [its]  possession 
and  in  the  possession  of  his  agents  [and  in 
the  possession  of  its  officers,  directors, 
employees,  contractors  or  agents]  whldi 
relates  in  any  way  to  his  [ito]  qualifications 
for  a  die  miiu'mn  settlement  under  Section 
122(gHl)(B)  of  CERCLA.  [NOTE:  In  very 
limited  dmunstanoas  this  lai^uage  may  be 
omitted  if  EPA  determines  that  the  risk  of 


discovering  informatfcn  whidi  would 
disqualify  the  Defendant  from  a  de  minimis 
settlement  is  negligible.  The  bracketed 
language  in  this  paragraph  should  be  used  if 
the  Defendant  is  a  corporation  or  entity  other 
than  a  natural  persoo.] 

DC.  Covenant  Not  To  Sue 

1.  Subject  to  the  reservation  of  rights  in 
Section  X  Paragraphs  1  and  2,  of  this 
Consent  Decree,  upoa  entry  of  this  Consent 
Decree,  the  United  Slates  covenants  not  to 
sue  or  take  any  other  civil  or  administrative 
action  against  the  Defendant  for  any  and  all 
civil  liability  for  reimbursement  of  response 
costs  or  for  injunctive  relief  pursuant  to 
Sections  106  or  107(a]  or  CERCLA.  42  U.S.C 
0600  or  g607(a).  or  Section  7003  of  RCRA,  42 
U.S.C  6073.  arising  Enm  conditions  existing 
at  the  Site  as  of  the  date  of  entry  of  this 
Consent  Decree. 

2.  In  consideration  of  the  United  States' 
covenant  not  to  sue  la  Paragraph  1  of  this 
Section,  the  Defendant  agrees  not  to  assert 
any  claims  or  causes  of  action  against  the 
United  States  or  its  contractors  or  its 
employees  or  the  Hazardous  Substance 
Superftmd  arising  out  of  expenses  incurred  or 
payments  Superfund  arising  out  of  expenses 
incurred  or  payments  made  (or  work 
performed]  pursuant  to  this  Consent  Decree, 
or  to  seek  any  other  costs,  damages,  or 
attorney's  fees  from  txe  United  States  arising 
out  of  response  activities  at  the  Site. 

X.  Reservation  of  Rl^ts 

1.  Nothing  in  this  Qonsent  Decree  is 
intended  to  be  nor  shall  it  be  construed  as  a 
release  or  covenant  not  to  sue  for  any  claim 
or  cause  of  action,  administrative  or  judicial 
at  law  or  in  equity,  which  the  United  States, 
Including  EPA.  may  have  against  Defendant 
for 

a)  Failure  to  provide  access,  notice  or 
otherwise  comply  with  Section  IV, 
Paragraphs  1  and  2.  of  this  Consent  Decree; 

b)  Failure  to  exercise  due  care  with  respect 
to  hazardous  substances  at  the  Site: 

c)  Exacerbation  of  the  release  or  threat  of 
release  of  hazardous  substances  from  the 
Site; 

d)  Any  liability  resulting  from  the 
introduction  of  any  hazardous  substance, 
pollutant,  or  contaminant  by  any  person  at 
the  Site  after  the  entry  of  this  Consent 
Decree: 

e)  Any  and  all  criminal  liability;  or 

f)  Any  matters  not  expressly  Included  in 
the  covenant  not  to  sue  set  forth  in  section 
DC.  paragraph  1,  of  this  Consent  Decree, 
including,  without  limitation,  any  liabiUty  for 
damages  to  natural  resources.  [Note:  This 
natural  resource  damage  reservation  must  be 
Included  unless  the  Aderal  natural  resource 
trustee  has  agreed  to  a  covenant  not  to  sue 
pursuant  to  section  lt2(j)(2)  of  CERCLA.  In 
accordance  with  section  mU)(l)  of  CERCLA. 
In  accordance  with  section  122(j)(l)  of 
CERCLA.  where  the  lelease  or  threatened 
release  of  any  hazardous  substances  at  the 
site  may  have  resultad  in  damages  to  natural 
resources  under  die  trusteeship  of  the  United 
States,  the  Region  should  notify  the  Federal 
natural  resource  trustee  of  the  negotiations 
and  encourage  the  Itvstee  to  participate  in 
the  negotiations.] 


2.  In  the  event  that  the  United  States 
asserta  any  claim  or  cause  of  action  against 
the  Defendant  pursuant  to  Section  X. 
Paragraph  1,  of  this  Consent  Decree,  the 
Defendant  shall  bear  the  burden  of  proving 
that  any  release  or  threat  of  release  %vfaich  is 
the  subject  of  the  claim  or  cause  of  action  is 
attributable  solely  to  conditions  existing  at 
the  Site  as  of  the  date  of  entry  of  this  Consent 
Decree. 

3.  Nothing  in  this  Consent  Decree 
constitutes  a  covenant  not  to  sue  or  to  take 
action  or  otherwise  limita  the  ability  of  the 
United  States,  including  SPA,  to  seek  or 
obtain  further  relief  bom  the  Defendant  and 
the  covenant  not  to  sue  in  Section  DC, 
Paragraph  1,  of  this  Consent  Decree  is  null 
and  void  if  information  not  currently  known 
to  the  United  States  is  discovered  which 
indicates  that  Defendant  fails  to  meet  any  of 
the  criteria  specified  in  Section  l22(gKl)(B)  of 
CERCUi. 

4.  Nothing  in  this  Consent  Decree  is 
Intended  as  a  release  frtm  or  covenant  not  to 
sue  for  any  claim  or  cause  of  action, 
administrative  or  judicial^  dvil  or  criminal, 
past  or  future,  in  law  or  i*  equity,  which  the 
United  States,  indudlng  SPA,  may  have 
against  any  person,  firm,  corporation  or  other 
entity  not  a  signatory  to  this  (Consent  Decree. 

5.  United  States  and  Defenduit  agree  that 
the  actions  undertaken  by  the  Defendant  in 
accordance  with  this  Consent  Decree  do  not 
constitute  an  admission  of  any  liability  by 
Defendant 

XL  Contributhn  Protacttttn  and  Lieiis 

Subject  to  the  reservation  of  rights  in 
section  X,  Paragraphs  1  and  3,  of  this  Consent 
Decree,  the  United  States  agrees  that  by 
entering  to  and  carrying  (tut  the  terms  of  this  ^ 
Consent  Decree,  Defendant  will  have 
resolved  his  liability  to  the  United  States  for 
those  matters  set  forth  in  the  covenant  not  to 
sue,  section  DC,  Paragrapl  1,  as  provided  in 
section  122(g)(5)  of  CERClA.  42  U.S.CI 
e622(g)(5),  and  shall  hava  satisfied  his 
liability  for  those  matters  within  die  meaning 
of  Section  107(a)  of  CERCLA.  42  U.S.C. 
9e07(a). 

Xn.  Public  Comment 

This  Consent  Decree  shall  be  Subject  to  a 
thirty-day  pubhc  comment  period  The  United 
States  may  withdraw  consent  to  this  Consent 
Decree  if  commenta  received  disdose  facto  or 
considerations  which  indicate  that  this 
Consent  Decree  is  inappippriate.  Improper,  or 
inadequate. 


Xm.  Effectiva  Data 

The  effective  date  of  tMs  Consent  Decree 
shall  be  the  date  of  entry  by  this  Court, 
following  public  comment  pursuant  to  Section 
xn  of  this  Consent  Decree. 

The  United  States  of  America 

(Defendant] 

By:-^ 

By: 


SO  ORDERED  this, 
of 

[Name] 


.ta. 


.day 


[Date] 

[FR  Doc  8B-10468  FUed  e-17-«0;  8:45  am] 
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Oakland;  Terminal 


and  Port  of 
AQreoinanla  FSed 


FEDERAL  MARITIME  COMMISSION 

Maryland  Port  Adminiatration  Terminal 
Agreementa  FBed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  Oie  filing  of  the 
following  agreement(8)  pursuant  to 
section  5  of  the  Shilling  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  1022a  Interested  parties 
may  submit  comments  on  eac^ 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washhigton,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  (  572.003  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  omsult  this 
section  befcMre  communicating  with  the 
Conmdssion  regarding  a  pending 
agreement 

Agreement  No.:  224-2I0O27B. 

Title:  Maryland  Port  Administration 
Terminal  A|p«ement 

PartieK 
Maryland  Port  Administration  (MPA) 
Polish  Ocean  Lines,  Inc.  (PCH.) 

SynopsiK  The  Agreement  provides  for 
POL'S  use  of  9.02  acres,  in  Area  403,  at 
MPA's  Dundalk  Marine  Terminal  POL 
will:  pay  MPA  $1,917.00  per  acre  per 
month;  and,  guaraptee  MPA  a  minimiim 
of  12,500  gross  i^go  tons  per  month  by 
direct  liner  service  to  the  Port  of 
Baltimore.  The  Agreement  will  be  on  a 
month-to-month  basis  for  a  term  of  six 
months  pending  the  final  negotiations  of 
a  long  term  lease  between  the  parties. 

Agreement  No.:  224-010968-003. 

Title:  Maryland  Port  Administration 
Terminal  A^«ement 

Parties: 
Maryland  Port  Administration 
Hapag  Lloyd  AG/AUantic  Division 

Synopsis:  The  Agreement  amends  the 
basic  agreement  (Agreement  No.  224- 
010968).  It  provides  that  the  agreement 
will  be  on  a  month-by-month  basis  for  a 
term  of  three  months  pending  the  final 
negotiations  of  a  long  term  lease 
between  the  parties. 

By  Order  of  the  Federal  Maritime    . 
Commission. 

Dated:  August  14, 1080. 

loeeph  C  PoDdng, 

Secretary. 

(FR  Do&  a»-19394  FUed  8-17-«e;  8;45  am] 


The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s]  purstiant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  die  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  1022a  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  hi  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  1 67ZMi  of  tide 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  tUs 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  Noj  224-200060-009. 

Title:  Port  of  New  Orieans  Terminal 
Agreement 

Parties: 
Port  of  New  Orleans 
Coastal  Cargo  Company 

Synopsis:  The  Agreement  amends  the 
basic  agreement  by  rescinding  a 
previous  amendment  that  would  have 
deleted  sections  81  throti^  90  of  the 
Galvez  Street  Wharf  lease  bom  the 
basic  agreement  Agreement  No.  224- 
200060. 

Agreement  No.:  224-010600-001. 

Title:  Port  of  New  Orleans  Terminal 
Agreement 

Parties: 
Port  of  New  Orleans  (Qty) 
Ceres  Gulf,  Inc. 

Synt^is:  The  Agreement  provides  for 
a  five  year  extension  of  the  Agreement 
dirough  July  12, 1994. 

Agreement  No.:  224-200274. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Parties: 
Port  of  Oakland  (Port) 
Pasha  Properties,  Inc.  (Pasha) 

Synopsis:  The  Agreement  provides  for 
an  arrangement  whereby  the  Port 
assigns  to  Pasha  the  responsibility  for 
the  management  terminal  operation  and 
caigo  solicitation  services  at  Berths  la 
11.  and  12  of  the  Port's  Outer  Harbor 
TerminaL  The  provision  shall  be  used 
for  berthing  vessels  and  loading/ 
discharging  of  cargoes.  As 
compensation.  Pasha  will  pay  the  Port 
$0,6514)0  per  month  until  January  31, 
199a  and  thereafter  tariff  revenue  from 
dockage,  wharfage,  wharfage  demurrage 
and  storage,  or  $50378  per  month, 
subject  to  guaranteed  minimum  annual 


compensatioo  of  4B71,S6&00  for  die  year 
ending  January  31, 1991. 

Agreement  No:  224-200-157-001. 

Title:  Port  of  Oakland  Terminal 
Agreement 

Paiiies: 
Port  of  Oakland  (Port) 
Marine  Terminals  Corporation  (MTC) 

Synopsis:  Hie  Agreement  providea  for 
reimbursement  of  a  porti<m  of  KfTCs 
costs  in  making  certain  repain  to  this 
premises  assist  MTC  in  the  Part's 
Ninth  Avenue  Terminal  Area. 

By  Order  of  die  Federal  Maritime 
CoBimisstnn 

Dated  AagMt  11,  loea 

JoeqACPdUBV. 

Seavtary. 

[FR  Do&  8»-183B7  FUed  8-17-89;  8:45  am] 


Tivtey/UnltodStataa  Attanlle  and  OuM 

The  Federal  Maritime  Commissiffii 
hereby  gives  notice  of  die  fiJing  ci  the 
follovring  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commisaien,  1100  L  Street 
NW.,  Room  10325.  Interested  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  ReiM*'  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572303  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  Noj  202-011207-001. 

Title:  Turkey/United  SUtes  Adantic 
and  Gulf  Rate  Agreement 

Parties: 
Farrell  Lines.  Inc. 
Lykes  Bros.  Steamship  Co.,  Ina 
Pharos  Lines,  SA. 

Synopsis:  The  proposed  modification 
adds  new  provisions  for  die  terms  and 
conditions  for  associate  membenhip  to 
the  Agreement 

By  Order  of  the  Federal  Maritime ' 
Commission. 

Dated:  August  11. 1988. 
Joseph  C  PoDdng. 
Secretary. 
[FR  Doc.  8B-1O306  FUed  8-17-88;  845  am] 
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SubcowMnwit  DI>cuMton  ^ywwwt 


hereby  gives  notice  of  the  fiUng  of  tte 
following  agreement(8)  punuaallo 
lection  5  of  the  Shippiog  Act  cf  1084. 
Inlereated  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  &» 
Waafaiogtaii,  DC,  Ofiica  of  the  Federal 
Maritime  Cuuuuisiion,  1100  L  Street 
NW.,  Room  10B2S.  lutui'usted  parties 
may  submit  comments  on  eadi 
agreement  to  the  Secretary,  Federal 

Maritime  riaiiifiii W«BUn«tom  DC 

20673,  within  10  days  after  the  date  of 
the  Federal  Regtstaafei  «Mck  thiaagtice 
appears.  The  requiremente  fsr 
comments  are  found  in  i  572.603  «l  Wis 
46  of  the  Code  of  Fedenl  Bs^tioBs. 
Interested  persons  should  f-nn^^iit  this 
section  before  communicating  with  the 
Commission  reganfing  a  pending 


Agreement  Noj 

TtUe:  United  States/Middle  East 
Indian  Subcoutiiieut  Dfscossion 
Agreement. 

PurtieK 
The  "sgoor  Lines 
The  ¥fe8t  Ceast/Midde  East  and  West 

Asia  Rate  Agreement 
American  President  Unas,  Ltd. 
AP.  MoIler^Maei  sk  uns 
National  tupping  Company  of  Sandl 

Arabia 
Sea-Land  Service,  he 

^BttDCS  Snipping  IjtlL 

United  Arab  SUpplng  Company  (SJLG.) 
watennan  sreamsUp  COiporatxon 

5y/K^ps75r  The  proposed  modlficatiuu 
wooid  clarify  that  ttue  separate  tarlfSi  of 
the  lndl>h!ual  Parties  wffl  be  the  tariffs 
of  ztn  Agreement. 

By  Order  of  die  Fsdanl  Jbladtiaie 
CommiNfon. 

Dated:  August  14, 1980. 

|oMphCFolkii«, 

Secretary. 

[FR  Do&  89-19395  Fllfld  ft-n-89;  B.-48  an] 
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FEDERAL  RESERVE  SVSIfEM 

D<nM  BMieorporaVoti  Vtotor.  Mi 
Noflte*  to  Acqak*  Bank  ftoMkig 


This  notice  conects  a  previous 
Federal  Register  notice  (HI  89-MflM) 
published  at  page  TiilT  of  the  imma  lot 
Monday,  June  26, 1989. 

Under  the  Federal  Reserve  Bank  (tf 
Chicago,  the  entry  for  Dentel 


Bancoiporation  is  amended  to  read  as 
follows: 

C  Fadaaal  Rnaawe  Bank  of  CUci«o 
(Davkl  S.  Epstein.  Viae  PresldeBt)  290 
LaSalia  Slrael,  Cfakago,  CUiBoiseoeeOt 

1.  Deaiel  Baocotpoeation,  Victor, 
Iowa:  to  acquire  20  percent  of  the  voting 
shares  and  100  pen^  of  the  pt^enoi 
shares  of  CoUac  Baacsharefl.  Inc. 
Colfax  Iowa,  and  thereby  indirectly 
acquire  The  First  NattoBal  Bank  in 
Colfax,  Colfax,  Iowa. 

Comments  regaidlng  this  application 
must  be  received  at  the  Federal  Reserve 
Bank  of  Chicago  or  the  o&kes  of  the 
Board  of  Govemom  not  later  than 
September  5. 1989. 

Boud  of  Go««noi»  of  the  PedanI  Raterre 
Systaai.  August  14.  itn. 

WiffisBW.WUea. 

SeentaryofthfBoad. 

[FR  Doc  ■■  IStti  FibdB-17-»;ft48aii>} 
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Premier  Bancorp,  Inc^  at  aL; 
Applicattons  To  Engage  de  Novo  ki 
Penniastt)le  Nonbenkbig  Activttiea 

The  companies  Ksted  ki  this  notice 
have  fiied  an  applhaitton  onder 
i  225.23(aXl)  of  the  Board's  SeguUtkn 

Y  (12  CFR  225.23(a)(1)}  far  the  Board's 
approval  under  aeetioB  4(c^(^  of  die 
Bank  Hokhng  Coa^iany  Act  (12  D.S.a 
1843(c)  (8))  and  1 22S.21(a)  of  Regulatkm 

Y  (12  CFR  225.21(a)]  to  commence  or  to 
engage  die  novo,  either  directly  or 
through  a  subsicUary,  in  a  nonbanking 
activity  that  is  tisttd  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permJasible  for  bank 
holding  companiee.  U^ess  odieiwise 
noted,  such  activities  will  be  conducted 
thRMriioat  the  UB«»d  States. 

Badi  qipBcatkai  is  available  for 
immediate  inspectkM  at  the  Federal 
Reserve  Bank  indteatad  Onoe  the 
applic^ioo  km  baan  aocepted  for 
processing,  it  will  also  be  avaflafale  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  pctsoaa  may 
express  their  viewt  in  wtidog  on  the 
question  whether  gnnaummaH^in  of  the 
proposal  can  "reaaonably  be  expflctpd 
to  produce  benelits  to  die  public  suck 
as  greater  convenience,  inn-onaorf 
competitioB,  or  gakia  in  effidancy.  that 
outweigh  possible  advwae  e&ieGts.  such 
as  undue  ooocentratian  of  resources, 
decreased  or  unfab*  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.*  Any  request  for  a 
hearing  on  this  quastlao  most  be 
accompanied  by  a  statement  of  the 
reasons  a  written  fresentatfam  would 
not  soffiw  in  Heu  of  a  hearing. 


identifying  specificallf  aiqr  questioas  of 
fact  that  are  in  disputa,  anmmarigit^  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conanentiag  wouki  be  aggrieved  bjr 
approval  of  the  proposal. 

Utdess  onenvise  ncMed,  eemments 
regarding  the  applicatkms  most  be 
received  at  the  Reserve  Bank  IndicalBd 
or  the  offices  of  tkc  Board  of  Goveniors 
not  later  than  September  1,  Idea 

A  Federal  Beasrva  Bank  of  Adanta 
(Robert  B.  Htck.  Vke  President)  lOi 
Marietta  Streat.  NW.  Atlanta.  Gaoisia 

30308: 

1.  Pfeaiier  Bancorp,  Inc.,  Baton  Rooge. 
Louisiana;  to  engage  ds  novo  nirough  its 
subsidiary,  Plorida  Street  National 
Bank.  Baton  Rouge,  Loosiana.  a  Umited 
purpose  de  novo  bank  in  voluntary 
liquidation,  in  servicii^  loans  punuant 
to  1 22S.25[b)(l):  and  qperafinga 
collection  agency  pursuant  to 
S  225.25(bK23)  of  the  Board's  SegifatkiB 
Y.  Tliese  activities  will  be  conducted  in 
the  State  of  Lousiana. 

E  Fedeid  Rasarva  Bank  of  See 
Francisco  (Harry  W.  Green.  Vica 
President]  101  Market  Street.  San 
Francisco,  CaUEomia  MlOSc 

1.  Security  Pacific  Qarpunitioft  Los 
Angeles,  California,  and  Security  Pacific 
Bancoiporatkni  I^hirtkwest  Seettfe, 
Washington;  to  engage  de  novo  tiuuugh 
meir  subsidiuTy,  Oecurfty  Pacific 
Investments,  Inc.,  Seattle,  Washington, 
in  dealing  in  the  obligations  of  the 
United  States,  general  obligations  of 
states  and  their  poUtioal  subdivisions, 
including  bat  not  Umited  to 
participating  in  the  sale  of  sawrritips 
undewritten  by  Sacudty  Pacific  Bank 
Washington,  NA.  and  other  ohligatioBS 
that  stale  member  baxdcs  of  tfaa  Federal 
Reserve  System  may  be  authorized  to 
undervrirte  and  deal  ia  under  12  U.SX1 
24  and  335,  Including  bankers 
acceptances  and  certificates  of  deposit 
under  the  same  limitatwas  as  would  be 
applicable  if  the  activity  were  performed 
by  the  bank  boldiog  company's 
subaidbaiy  meaiber  bo^s  or  its 
subaidiaiy  ncmaMi^ier  banks  as  if  tbey 
were  BHBabcr  Tf*'*'*^  pii  sneiit  to 
9  225.2S(bXlifl)  of  the  Boaed's 
Regulation  Y.  l 

Board  of  Govemon  of  the  Federal  Reserve 
System,  August  M,  Itm. 
William  W.  Wiles,  I 

Secretary  of  the  Board. 
[FR  Doc  89-1900  Filed  ».17>M;  8:45  aai) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Diaeaae  Control 

I  Announcement  Number  919] 

Reaident  Reaearch  Aaaodateahip 
Program 

Introduction 

The  Centera  for  Disease  Control 
(CDC)  announces  the  availability  of 
funds  for  a  cooperative  agreement  for 
the  Resident  Research  Assodateship 
Program  with  the  National  Academy  of 
Sciences. 

Authority 

This  program  is  authorized  under 
Section  301  of  the  Public  Health  Service 
Act,  42  U.S.C  241,  as  amended. 

Eligible  ^ipUcant 

Assistance  will  be  provided  only  to 
the  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC). 
No  other  applications  are  solicited  or 
will  be  accepted. 

The  NAS/NRC  is  a  unique  institution 
because  of  its  ability  to  assemble  the 
best  scientific  talent  in  the  country  and 
to  apply  study  procedures  that  ensure 
objectivity  and  maximal  credibility. 

Created  by  a  Congressional  diarter  in 
1863,  the  National  Academy  of  Sciences 
is  a  private  honorary  society  dedicated 
to  the  furtherance  of  science  and  the  use 
of  science  for  the  general  welfare.  The 
Academy  established  the  National 
Research  Council  (NRC)  in  1916  as  a 
means  for  securing  the  active 
participation  of  specialists  firom 
univeraities,  the  industiy,  and  the 
government  in  the  Academy's  woric  The 
NRC  is  charged  with  the  administration 
of  the  Resident  Research  Associateship 
Program  (RRAP). 

Because  of  the  unique  abilities  of 
NAS/NRC  as  an  unbiased  source  of 
technical  and  scientific  expertise  in  the 
fields  of  public  health  sciences  and 
public  health,  it  is  the  only  organization 
capable  of  carrying  out  the  activities 
contemplated  under  this  cooperative 
agreement 

Availability  of  Funds 

Approximately  $1,000,000  is  available 
in  Fiscal  Year  1989  to  fund  this  award.  It 
is  expected  that  the  award  will  begin  on 
or  about  September  28, 1988,  for  a  12- 
month  budget  period  within  a  project 
period  of  1  to  5  years.  Funding  estimates 
may  vary  and  are  subject  to  diange. 
Continuation  awards  within  an 
approved  project  period  will  be  made  on 
the  basis  of  satisfactory  progress  and 
availability  of  funds. 
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Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  the  NAS/NRC  in 
the  continuation  of  a  postdoctoral 
research  associateship  program  which 
emphasizes  molecular  biology  related  to 
infectious  disease  prevention  and 
control 

Program  Requirements 

The  specific  Cooperative  Activities, 
Application  Content  and  Evaluation 
Criteria  are  set  forth  in  the  application 
kit 

E.0. 12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372 
(45  CFR  Part  100),  "Intergovernmental 
Review  of  Federal  Programs." 

Catalog  of  Federal  Domestic  Asdstanoe 
NumbCT 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  13.283. 

Application  Submission  and  Deadline 

The  National  Academy  of  Science  has 
been  notified  of  the  availability  of  funds 
for  this  project  and  must  submit  an 
original  and  two  copies  of  the 
application  Form  PHS  5161-1  (Rev.  3/89) 
to  Edwin  L  Dixon,  Grants  Management 
Officer,  Centera  for  Disease  Control. 
Procurement  and  Grants  Office,  255  East 
Paces  Ferry  Road.  N£.,  Room  300, 
Atianta.  Georgia  30305. 

Where  To  Obtahi  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  ti^s 
project  please  reference  Announcement 
Numb^  919,  entiUed  "Resident 
Research  Associateship  Program,"  and 
contact  the  following: 

Business:  Manha  A  Jones,  Grants 
Management  Specialist  Grants 
Management  ^«nch.  Procurement  and 
Grants  Office,  Centen  for  Disease 
Control  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Atiantcu  Geor^a  3(005. 
telephone  (404)  842-6640  or  FTS  23&- 

e64a 

Technical:  Joseph  E.  McDade,  Ph.D., 
Assistant  Director  for  Laboratory 
Science,  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control,  AUanta, 
Georgia  30333,  telephone  (404)  639-3967 
or  FTS  236-3967. 

Dated:  August  14. 1989. 
Robert  U  Foster, 

Acting  Director.  Office  ofProgrom  Support 
Centers  for  Disease  Control 
[FR  Doc.  89-19433  FUed  8-17-e8;  6:46  am) 
sajJNS  COOE  ««•-«-« 


rooo  ana  Drug  AanMraavmon 
Conauroer  Participation;  Open  I 

AOmcv:  Food  and  Drug  Administration. 
i^cnoH;  Notice. 

SumiARv:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  die 
following  district  consumer  exchange 
meeting:  Boston  District  Office,  chaired 
by  Edward ).  McDonnell  District 
Director.  Ilie  topic  to  be  discussed  is  an 
open  forum  on  acquired 
immunodeficiency  syndrome  (AIDS),  in 
conjunction  with  ACT  UP  of 
Provincetown,  MA 

DATES:  Friday,  August  25, 1S88, 7:30  p.m. 
to  9:30  pjn. 

AOORBSSCS:  Provincetown  Town  Hall 
Commercial  St,  Provincetown.  MA 

02857. 

ran  niRTMER  mronMA'noN  contacts 

Paula  B.  Fairfield,  Consumer  Afiaira 
Officer,  Food  and  Drug  Administration, 
One  Montvale  Ave..  Stoneham,  MA 
02180, 617-279-1479. 
SUPPLEMENTARV  MFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumen  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumen  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  August  IS.  1989. 
Alan  L.  Hoetiiig. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  89-19598  FUed  8-16-88(  11:26  am] 
Musn  oooc  4ias-*va 


Health  Care  Financing  Adniiniatratfon 

Statement  of  Organization,  FunctkNta, 
and  Delegations  of  AuttMrity 

Part  P.  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  51,  No.  201,  dated  Friday, 
October  17, 1986,  Federal  Register,  Vol. 
50,  No.  198,  dated  Friday,  October  11, 
1985,  Federal  Register,  Vol.  49,  No.  133. 
dated  Tuesday,  July  la  1964,  Federal 
Renter,  Vol  48,  Na  196,  dated 
Wednesday,  October  12, 1983,  and 
Federal  Register,  No.  223,  deted 
Thursday,  November  19, 1961)  is 
amended  to  update  organizational  titles 
and  functional  statements  within  the 
Bureau  of  Policy  Development  (BFD). 
Office  of  the  Associate  Administrator 
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for  ProgEom  DsvalapaanL  Hm 
amendments  replace  the  word 

t^^mmKWtKKBBr  WBa  IBB  WDM 

'payment"  in  the  otsanization  titles  and 
iB  tne  nnctionBl  statements  within  BIV. 
These  changes  will  more  ■ccuretely 
reflect  the  responsibilities  of  the  Bureau. 

The  specific  dianges  to  Part  F.  are 
deecfwcu  oeluwr 

•  Section  FQ.lO  The  Office  of  the 
Associate  Admuiistrator  nir  P>»>ymi| 
Development  (FQ)  (OrgaiikaUon)  is 
deleted  fat  its  entirety  and  replaced  by 
the  following: 

FQ.  Office  of  the  Associate 

Administrator  for  Provan  rWiTrlonmcnt 
(FQ)  —'--ui-oi 

A.  Bureau  of  Policy  Developnent 
(FQA) 

B.  Office  of  Research  and 
Demonstrations  (FQB) 

•  Section  FQ.10-A.4.  The  Office  of 
Reimbursement  PoHcy  (PQA5] 
(Organization)  is  deleted  in  its  entirety 
and  replaced  by  the  following: 

4.  Office  of  Payment  Fohcy  (FQAS) 

a.  Division  of  Medkal  Servioee 
PayracM  (FQA54) 

b.  Division  of  AlteooBtlim  Pranent 
Systew  P^ASS) 

c.  DivJaion  of  Hoapttd  PamBeBt  Ftottcy 
(FQA5«  ^^         ' 

d.  Diviaion  of  Payment  and  ll«ipr»Hiiu 
Policy  (FQA5B) 

e.  Division  of  Dialysis  and  TtmmpiMiA 
Payment  Policy  (FQAS9) 

•  Section  FQ.20^4..  The  Office  of 
Reimbursement  Policy  (FQA5)  is  deleted 
in  its  entirety  and  reiriaced  wtdi  the 
following  section.  Section  FQ.2aA.4. 
nowreadn 

4.  Office  of  Payment  Policy  (FQAS) 

Establishes  national  program  policy 
on  aD  issues  of  Medicare  or  Medicaid 
payment  including  provider  payment 
pohcy,  provider  accounting  and  audit 
policy,  and  physician  and  medical 
services  payment  poUcy.  Develops, 
evaluates,  and  maialaiiis  rcgalatiaoa, 
policies,  and  standards  Cor  paymeats  to 
hospitals  for  inpatient  services  HB 
the  prospective  payment  ^stem. 
Coordinates  wi^  and  isviewa 
recommendations  from  the  Prospective 
Payment  Awaossment  Commission. 
Develops  payment  policy  far  alternative 
forms  of  health  care  deUveiy  aodi  as 
health  Biaintenance  organizatiaBa.  rval 
health  clinica,  hospices,  prepakl  health 
plans,  oooiprehenaive  beallh  «»««*fTt. 
ambulatory  surgery  ceatefs.  aad  kidwy 
dialysis  centersL  Establiafaes  payment 
policka  as  tlMy  apply  te  tha  Eariy  and 
Periodic  Soeeiik^  IQiagDasia.  and 
Treatmem  (EPSOT)  aad  the  bid-Staae 
Renal  DiaaaMi(Ea8D)~ 


Develops  cost  ana^sis  systems  p^icies 
for  the  ESRD  Progmm.  conducts  ongoing 
analyslaof  cost  payment  data.  «n<i 
provides  iiqiut  of  a  payment  "«*ure  to 
the^  Annual  Report  to  f>ngrpg»  on  the 
ESRD  Phigram.  Reviews  requests  for 
exceptions  to  payment  limitaH^nf  and 
recommends  approval  or  disapprovaL 
Establishes  policy  for  implementing 
payment  controls  and  cost  containment 
programs.  Establishes  policy  pertaining 
to  the  Federal  Financial  Participation  in 
State  Medicaid  administrative  costs  and 
third-party  liability  collection 
procedures.  Maintains  liaison  with 
interested  professional  groaps.  States. 
intermediaries,  and  Departmental 
components  on  issves  related  to 
payment.  Participants  in  the 
development  and  evaluation  of 
proposed  legislation  in  tiie  area  of 
health  care  paymeaL  Develops  policies 
related  to  the  maximum  allowable  cost 
program  for  multiple  source  drugs  and 
the  development  of  reasonable  charges 
for  physician  and  medical  services 
payment 

•  Section  FQ.20.A.4.a..  Division  of 
Medical  Services  Reimbursement 
(FQA54),  is  deleted  in  its  entirety  and 
replaced  by  the  following: 

a.  Division  of  Medical  Services  Payment 
(FQA54) 

Formulates  and  avahiates  national 
policies  and  standards  for  Medicare  and 
Medicaid  payment  end  fiscal  standards 
for  physician  sendees,  practitioner 
services,  pharmaceuticals,  8BK>lies  and 
equipment  such  as  hearing  aids, 
eyeglasses,  durable  medical  equipment, 
and  other  medical  servicee.  Develops 
policies  related  to  #ie  maxinrara 
allowable  cost  pro^m  for  nraltiple 
source  drugs  and  the  development  of 
reasonable  charges  for  jrfiysician  and 
medical  services  payment.  Drafts 
program  regulations,  manuals, 
guidelines,  and  other  general 
instructions  related  to  medical  services 
paymenL  Coordinales  with  other  HCFA 
bureaus,  divistmis,  and  offices,  the 
Social  Security  Administration,  and 
other  Department  components  in  the 
development  of  payment  policies  for 
medical  services.  Participates  in  the 
development  and  evaluation  of 
proposed  legislation  in  the  area  of 
medical  services  pagrment  and 
recommenda  alternatives  to  current 
methods  of  payment.  Provides 
interpretations  of  established  policies 
and  technical  assistance  to 
Departmental  and  HCFA  components, 
regional  offices.  State  agencies,  and 
carriers. 

•  Section  FQ.20A4.b.,  Division  of 
Alternative  Reimburseawnt  Systems 


(FQASS),  is  deleted  in  Its  entirety  and 
replaced  by  the  following: 

a.  Division  of  Attsraaflve  l^yaMiit 

Systems  (FQA55) 

Assumes  the  primary  responsibility 
witiiin  HCFA  in  fbrmolatiag  and 
evaluating  policies  for  the  payment  of 
alternative  methods  of  health  service 
delivery  requiring  special  methods  of 
cost  finidii^  and  apportlomnent 
EstaUishes  policies  and  ptintiples  for 
reimbursing  services  fon^bed  fai 
ambulatory  care  settii^  sadi  as  heaMi 
care  prepayment  plans,  healtii 
maintenance  organizations,  prepaid 
health  plans,  nonprovider-based 
comprehensive  health  centers,  hospices, 
and  mral  health  clinics.  Analyzes  anff 
approves  payments  to  be  made  to 
hospitals  for  inpatient  hospital  services 
under  State  payment  control  systems 
rather  than  systems  provided  for  by 
Medicare.  Formulates  and  evaluates 
policies  and  procedurea  related  to 
hospitals  and  long-term  care  activities 
including  approval  and  verificatioa  of 
methodologies  used  by  tiie  States  to 
determine  payment  to  hoapitals.  skilled 
nuraing  facilities,  and  intenaediats  care 
facilities  under  n"«*»r^  assistance 
plans.  Serves  as  the  focal  pt^t  in  the 
Bureau  for  the  coordiaatioa  of 
alternative  payment  and  long-teini  care 
issues.  Devekqu  policies  and 
procedures  on  Federal  Financial 
ParticipatiaD  in  State  administrative 
costs  relating  to  alternative  payment  or 
comprehenaive  healft  planniag 
activities.  Prepares  w»yl*Hnn«, 
manuals,  program  guidelinesi,  and  other 
general  iiutructions  rebted  to  theae 
poUciea.  Reviews  polidea  develaped  by 
other  components  for  their  impact  on 
alternative  delivery  systems  and 
alternative  payment  for  hospitals  and 
long-term  care.  Condnots  studies  on  the 
impact  of  alternative  modes  of  health 
care  delivery  on  health  care  payment 
Provides  interpretationa  of  established 
pdides  to  regional  o&xs.  State 
agencies,  fisol  intermediaries,  san>liers 
of  services,  oongteasioaal  stafEs,  mHl 
other  Departmental  offices.  Provides 
technical  assistance  to  regional  offices. 
States,  and  intermediaries.  Participates 
in  the  development  and  evalaation  of 
proposed  legislation  pertaining  to 
alternative  delivery  of  payment  systems 
and  long-term  care  services.  Reviews 
Medicaid  State  plan  waivers  requested 
under  Section  1S15  of  the  Sodai  Security 
Act 

•  Section  FQ.2aA.4.e.,  Division  of 
Hospitri  Payment  PoHcjr  ^A90).  is 
deleted  in  its  entirety  aiid  replaced  by 
the  followinj^ 


rV^LS^Jte^MtV  Mdflft Ai^Mli la.  1H» 


c  BiviaioaofHosnitaL 
(FQA5S) 

Develaps 
regulationft 


syste 
maint 

determinatiaB  i 

prospaatiwa-pafmsBtatftha^iftda  Csr 
sereiaaa  foa^ahad  ta  iapatkat^  Watka 
with  tha  ftospactivaPaynenC 
Assessment  C-Q'"'«»fT^Mi  oft  ns  sad 
reviews  the  conuaisaixm'a 
recommendatinna  oa  and  basis  isr  rates 
of  payments.  Deveh^is.  evalaatea,  and 
maintaina  policiea  pertaiaiag  ta  tha 
appcqidate  methods  foe  detannioiastha 
amoimt  of  payments  for  costitama 
associated  wcith  inpatient  hospital 
services  bat  not  yet  withia  tha 
prospedtve  payment  catea  aad  devdaga 
policies  for  brining,  such  excepted  cost 
items  under  VB&.  Develops.,  evabiatas, 
and  maintaina  policies  for  determining 
and  applying  rales  of  inrronm*-  amj 
limitations  to  the  costs  of  hoapitals.  for 
services  furnished  to  inpatients. 
Develops,  evaluates,  and  maintains 
methods  for  Glassi^ring,haq;iitals  and 
hospital  services  to  inpaHants,  including 
sole  commimity  hnnpftaTa,  fioi  the 
purpose  of  applying  rates  of  increase 
and  limitations  on  hospitals'  costaand 
for  determining  prospective  payments  to 
hospitals.  Develops,  evaluates,  and 
maintains  criteria  for  exceptions  to  the 
estabUshed  rates  of  inacaae  and 
limitatiana  of  hospitab'  costs  for 
inpatient  services  and  reviews  fiscal 
intermediaries'  recommendations  on 
hospitals'  requests  for  exceptions. 
Prepares  regulatiaas^  psopsm 
guidelines,  and  instructions  related  to 
PPS  and  those  excepted  items  or 
adjustments  totiie  system  that  nv  paid 
on  a  cost-payment  basis  to  hospitals  for 
IniMtient  services,  Works  witfi  other 
offices  in  the  Bureau,  HCFA,  the 
Departmrat  aod  the  Prospective 
Payment  Anessment  Commission  to 
improve  hospital  efficiency  and  re^oca 
Medicare  expenditures.  Raviaws 
policies  and  operational  guidelines  and 
instructions  devdopad  by  odser 
comp<Hient8  far  their  inxiMct  on  the 
polidea  governing  PPS  ud  limitatians 
on  payment  for  hospital  services  to 
inpatients.  Participatas  in  tha 
developmoit  and  evaluation  of 
proposed  legislation  pertBiaing  tto-FPS 
and  cost  containment  for  hospital: 
services  to  inpatients.  Provides 
interpretations  of  established  polidaa 
and  other  pdicy  and  technical 
assistance  to  regioaal  offices,  State 
agendas.  Medicare  coatractam. 
hospitala,  ho^lal  asaodatioaa» 


congressianai  i 

oSasSti 

relating  to  PPS  and  cost  containmeat 

polidaa  for  hospital  inpaMaaasaeviGBS. 

AaaiataiiLthaAdniDiitiatiaa'a 

professional  naTarinw  gai  public 

infonaafinn  activitiss  to  foatar 

underatandini  aad  accaptanca  of  tha 

PPS. 

Payment  and  ReportiBg  Policy  (FQA5I). 
Is  deleted  in  its  entirety  and  refjaced  l^ 
the  following  fimctional  statement 
Sections  e.  and  t  are  being  renumbered 
as  sections  d  and  e.  Section  d  had  been 
previously  deleted. 

d  DivisiaB  af  Payment  and  Reporting 
PoUcy^FQAS^ 

Develops  and  evaluates  national 
policies,  regulations,  and  standards  for 
payment  of  the  costs  incurred  by 
pioviders  of  services  induding  hospitals 
not  andbrthe  Prospective  Payment 
System  (FPS)  and  other  dasses  of 
providere  under  both  the  healtii 
insurance  and  medical  assistance 
programs.  Collaborates  in  and 
coordinates  the  development  of  overall 
payment  p<ri!cies  invdving  prospective 
payment  md  cost  payment  Qnures  that 
interrelated  poficies  are  consistent 
Directs  die  plamting'  and  analysis  of 
Medicare  payment  initiatives  nidudihg 
studiaa  and  reconanendatloBS  for 
solutions  to  pro-am  related  problems. 
Evaluates  tttir  eWectiaeness  ol  generri 
payment  polidea  in  meeting  the  goab 
and  ofafectives  of  HCFA.  Bvahmteaand 
interpeeta  policy^  issaes  andiiiitiatises 
that  cross  Divinon  lines,  such  aa  PPS 
under  hfadicaBe  and  State  cost  eantrai 
systems.  Provides  taehnical  and 
adviaaiy  sendees  to  HCFA,  the 
Depaztment^  afficials  at  the 
policymaking  level  and  tO'oflficriswith 
similar  mthcoity  within  tlie  executiva 
branch,  congressional  committees, 
individnal  congreaamen,  and  i»ivate 
organizations  intarested  in.  HCFA's 
payment  polkdas.  hntiato-and 
coUafaorates  in  die  devehqmient  and 
review  of  lagislativa  pniposala  <m 
general  Medicare  and  Medicaid 
payment  pdides.  interprets  law 
(considering  intent),  and  develops  pdicy 
directives  and  bade:  payment  pdiqr 
decision  statements  whixdi  derive  from 
such  applicable  law  and  which  ne 
reflective  of  the  mininram  reqaisements 
of  such  law  (LSn^  the  broad  paramateE^. 
Develops  detailed  payment 
spedficatians  whidi  ccmatStute  thabaeia 
for  regulations  promulgating  paf^nent 
policies  andpeetinent  public  i 
Reviews  and  evduaias  writtea 
regulatians  tabe  oectaiB  thay  an 
technicdly  ( 
reflects! 


Develops  andl 


spedficaUi 

IteviewB 

setting 

to 

assis 

materials^  ssyerts,  and  i 

memorenda  and  makes 

recommeni 


aduiiaist 

congreastanal  Kaff  an  Pedent  heaMk 
care  pBogeams.  Establisiiespolideat 
prindpln  and  gmdelines  rehlad  M> 
circumstances  ssqairiag  at3Fpicd 
payment  practices.  Pians^  devalaijs.  and 
maintains  a  OBntinniag  laogssBi  of 
surveillance  and  evaluatioa  of  HCFA 

BiinitlUBi  flfff?WBHM*T?  DTSCtlOHt  flVMPM 

payment  pdicy,  aad  biUtaig  prasedaias 
at  Central  Offlheat  regjanat  inln  was Jjai'j , 
and  nanisT  Isvels  which  impact  an 
Offies  fanr.liaiis  in  order  taidaatfiy 
emerging  prohleme  and  to  develop  and 
promulgBte  conective  policies  and 
procedures.  CollaboDates  wilb  ether 
componenta  in  maintaining  iuiisiBtsiw.j 
among  the  various  payment  aetivilics 
conducted  vridi  tha  Office.  Formniates 
andevahuta  nationd  policieo  for  aD 
Medicare  and  Medicaid  program 
provides  financial  filing  aad  mpaitiiig 
requiremanta.  Devaiopapoiidaa 
pertaining  ta  dw  nee  of  ail  sepeitlng 
forms,  adwddas,  and  nfalad 
instnictiona  Bscessaiy  forreimborsinf 
healdi  case  instttutiona.  Recdvea  end 
andyzes  aUreportsd  eaqienae  date  from 
providasa  sod  hadth  care  fadBliaa  and' 
serves  aa  a  somce  of  iiifoi  marten  aa 
payment  d^a  fi»  HCFA  and  the 
Dapaztment  DOveiops  peUsias. 
pertaining  to  tha  validity  of  accauuHug 
and  aadit  polides  and  pracednres. 
Develops  Old  maiatdns  a  system  of 
internal  contads  foe  the  validation  of 
policy  derisions.  Provides 
interpretations,  of  ovnall  cost  and 
charge  payment  policies  to  segiond 
offim.  StoSe  agendas.  Medicare 
cantEaetOB8..providen  of  servlcest  other 
health  caea  facilities,  cangreesiand 
staffs,  other  Depactmentd  offices,  and 
othera.  lihailifies  proUam  areas  and 
develops  sohilions  to  sadi  probilpms,  as 
appropriate.  Mdnteina  continuing 
liaison  widt&fedicare  oonttaclere' 
advisory  groups.,  provider  assodatimis. 
the  American  Institute  of  Certified 
Public  Accaaatanis,  and  odiara  Chain 
the  Twhnhi  sf  Advisory  Gsoop.  Develops 
polides  selaAed  to  eocounting  and 
auditing  at  jrosUer  coats  and  polidee 
for  aasistiBg  SMes  in  implementing 
programs  f 
partidpatingi 
pr 
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to  ragioiial  offices,  Medicare 
contractors,  and  State  agencies  on  the 
application  of  cost-based  data  reporting 
requirements  and  policies  and 
procedures  for  cost  accounting  and 
audit  Formulates  and  evaluates 
national  policies  governing  pajrment  of 
skilled  nursing  facilities  (SNFs),  home 
health  agencies  (HHAs).  hospital 
outpatient  departments,  outpatient 
physical  therapy  facilities,  and 
comprehensive  outpatient  rehabilitiation 
fadlittes  under  the  health  insurance 
program  and  the  medical  assistance 
plans.  Develops  policies  pertaining  to 
determining  the  reasonable  costs  and 
charges,  where  appropriate,  for  the 
services  of  these  providers  and 
facilities.  Prepares  and  evaluates 
regulations,  program  guidelines,  and 
instructions  for  providers.  Medicare 
contractors,  and  State  agencies  related 
to  payment  for  the  services  of  these 
providers  and  facilities.  Formulates  the 
basic  principles  and  policies  for 
developing  and  applying  limitations  to 
the  costs  ol  health  care.  Develops 
methods  for  classifying  SNFs  and  HHAs 
and  their  service  for  the  inupose  of 
developing  effective  limitations. 
Develops  and  evaluates  the  criteria  for 
exceptions  to  the  limitations  and 
reviews  and  makes  decisions  on  the 
intermediary  recommendations  on 
providers'  requests  for  exceptions. 
Analyzes  cost  data,  develops  actual 
limitations  vdiich  will  be  applied  to 
health  care  costs,  promulgates  required 
notices  of  limitations  and  issues 
companion  instructions  and  policies 
needed  to  implement  the  limitations. 
Works  with  other  offices  of  the 
Department  in  developing  changes  in  the 
cost  payment  system  which  are 
designed  to  improve  provider  efficiency 
through  the  dse  of  financial  incentives  or 
penalties.  Reviews  policies  and 
operational  guidelines  and  instructions 
developed  by  other  components  for  their 
impact  on  payment  and  cost 
containment  policies  for  these  providers 
and  facilities.  Provides  interpretations  of 
established  policies  and  tedbnical 
assistance  on  the  application  of 
payment  and  cost  Ihnit  policies  to 
regional  offices.  State  agencies. 
Medicare  contractors,  providers  of 
services  and  health  care  facilities, 
congressional  staff,  and  other 
Departmental  offices.  Maintains 
continuing  liaison  with  provider 
associations  and  others.  Participates  in 
the  development  and  evaluation  of 
proposed  legislation  pertaining  to 
payment  and  cost  containment  for  diese 
providers  and  facilities.  Provides 
centralized  data  extraction, 
maintenance,  and  analysis  services  for 


the  Office.  Provides  data  and/or 
analysis  to  other  HCPA  components  on 
request 

•  Section  FQ.20A.4.f.,  Division  of 
Dialysis  and  Transplant  Payment  Policy 
(FQASg),  is  deleted  in  its  entirety^nd 
replaced  by  the  following  functional 
statement  at  Section  FQ.20.A.4.e.: 

e.  Division  of  Dialysis  and  Transplant 
Payment  Policy  (FQA59) 

Formulates  and  evaluates  policies  for 
reimbursing  services  ender  the  End- 
Stage  Renal  Disease  (ESRD]  program. 
Establishes  policies  and  procedures  for 
reimbursing  ESRD  services, 
transplantation,  physfcian  payment 
kidney  acquisition  including  payments, 
organ  procurement  histocompatibility 
services,  home  and  seif-dialysis  training, 
and  other  medical  items  and  services 
related  to  the  ESRD  program.  Serves  as 
the  focal  point  in  HCPA  for  coordinating 
ESRD  policies  that  frequently  cross 
Bureau  lines.  Prepares  regulations, 
manuals,  program  guidelines,  and  other 
general  instructions  ia  these  policy 
areas.  Formulates  and  evaluates 
accounting  policy  for  payments  through 
ESRD  deUvery  systems.  Established 
policies,  procedures,  and  criteria  for 
reimbursing  payment  exceptions  for 
ESRD  facilities.  Processes  sudi  requests 
and  determines  which  ESRD  facilities 
should  be  granted  exoeptions  to  national 
payment  rates.  Analyzes  payment  data, 
develops  payment  rates  for  ESRD 
services,  and  updates  rates.  Develops 
and  performs  professional  evaluation  of 
payment  data  for  rate  setting, 
exceptions  processing  and  program 
evaluation.  Provides  technical 
assistance  in  the  devdopment  of  cost 
reporting  and  audit  programs  for  ESRD 
facilities.  Provides  liaison  with  the 
Vetertuis'  Administration  and  other 
insurers  of  dialysis  and  transplant 
services.  Conducts  special  studies  and 
reviews  of  ESRD  payment  as  necessary 
for  rate  setting  and  program  evaluation 
purposes.  Maintains  oontinuing  baison 
with  ESRD  provider  groups,  industry 
asociations,  patient  organizations, 
medical  associations,  and  related 
parties.  Reviews  poUdes  developed  by 
other  components  for  their  impact  on  the 
ESRD  program.  Provides  interpretations 
of  established  policies  to  regional 
offices.  State  agendea,  fiscal 
intermediaries,  suppliers  of  services, 
congressional  staff,  aad  other 
Departmental  offices.  Provides  technical 
assistance  to  regional  offices.  States, 
and  intermediaries.  Participates  in  die 
development  and  evaluation  of 
proposed  legislation  pertaining  to  the 
ESRD  program  and  oigan  transplant 
issues.  Formulates  and  evaluates 


national  policies  governing  payment  of 
ambulatory  surgical  centsrs  under  the 
health  insurance  program  and  the 
medical  assistance  plans.  Develops 
policies  pertaining  to  determining  the 
reasonable  costs  and  charges,  where 
appropriate,  for  the  services  of  these 
facilities.  Prepares  and  evaluates 
regulations,  program  guidelines,  and 
instructions  for  providerst  Medicare 
contractors,  and  State  agencies  related 
to  payment  for  the  services  of  these 
fadlities.  Formulates  the  basic 
principles  and  policies  for  developing 
and  applying  limitations  lo  the  costs  of 
health  care.  Reviews  policies  and 
operational  guidelines  and  instructions 
developed  by  other  components  for  their 
impact  on  payment  and  cost 
containment  policies  for  fliese  facilities. 
Provides  interpretations  of  established 
policies  and  technical  assistance  on  the 
application  of  payment  and  cost  limits 
policies  to  regional  offices.  State 
agencies.  Medicare  contractors, 
providers  of  services  and  health  care 
facilities,  congressional  staffs  and  other 
Departmental  offices.  Maintains 
continuing  liaison  with  provider 
associations  and  others.  Participates  in 
the  development  and  evaluation  of 
proposed  legislation  pertaining  to 
payment  and  cost  contaiiunent  for  these 
facilities. 

Dated:  August  7, 1988. 
Louis  B.  Hays, 
Acting  Adminiatrator. 
[FR  Doc.  8»-10412  Rled  fr-ir-eO;  8:45  am] 
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H»*lonal  ■■■  ■  III.-* *  Ha,  lafc 

NSDontt  msntuiee  or  nwini 

Netlonel  Cencer  Institute;  MeellnQ 
(PresWenfs  Cancer  PaneO 

Pursuant  to  Public  Law  82-^63,  notice 
is  hereby  given  of  the  meeting  61  tile 
President's  Cancer  Panel.  National 
Cancer  Institute.  October  13. 1980,  at  die 
Stanford  University  School  of  Medidne, 
Sherman  Fairchild  Auditorium, 
Stanford,  CA  94305. 

This  meeting  will  be  open  to  the 
public  on  October  13  from  9KX)  a  jn.  to 
12:30  p.m.  Attendance  will  be  limited  to 
space  available.  Agenda  Hems  will 
indude  reports  by  the  Chairman, 
President's  Cancer  PaneU  the  Director, 
NCI,  members  of  the  staff  of  the  College 
and  others. 

Dr.  Elliott  StonehiU.  Executive 
Secretary,  President's  Cancer  Panel. 
National  Cancer  Institute,  Building  31, 
Room  11A29,  National  Institutes  of 
Healdi,  Betbesda.  Maryland  20682  (301/ 
496-1148)  will  provide  a  Hoster  of  the 
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Panet  members,  and  subetantive 
program  information  upon  request 

Dated:  August  8,  lOSV. 
Betty ).  Beveiidge, 

Committee  Mwiugmmnl  Offtimr,  NOt 
[FR  Dbc  fl»-isn0  FHedV-lT-flS;  MS  am] 
BNJJNa  COOC  4140-01-M 


■g^  tm  all  fi  m^ 


SubcoNMrinaa  of  Vw 
Immunoiatyv 
Research  Committee 


Ponuant  tB  PeUicLatw  9ft4aa,.Belice 
is  herriiy^senaf  themsctiBgof  tiK 
Allergy  aak  Glinicat  Immanoiagjr 
Subcenmittee  ofi  the  Alleiigc;. 
Inuiiiinnlegy,,  andlmiBplaBtattaB 


of  AUecgy  amkliifeKliaas  DiMeaH,  on 
Oetofaer  25-aft  ISBft  attfaeSbeBateK 
Potomac  Hatei,  ^Beaaan^  Genet 
Rodkviile,  Macylaadi  aOBSft 

The  meeting  will  ha  opeai  t»  ifae  pdblie 
faoBt  8s3fr  ajBL  to  fida  UL  on  Obtober  2& 
to  diacuaa  atfaniiiialiatiw  dctBifa  retatfag 
to  committee'  bnsJnaas  and*  fiarpBo^aai 
review.  Attendance  by  the  paUa  wdt  bt 
limited  te  space  aeajiiafale:  fas 
aBoordanee  with  the  peovisione  set  forth 
in  sees.  a^0B](4)^  aad^  552b(fiMfl).  Tide  K 
U.S£.  andscc.lO(d)  of  Public  Lew9B- 
4031  the  meeting  of  the  Allergirand 
Clinical  iBununolegy  Snbcemmittsa  witt 
be  doaadi  totlte-publicfarthe  review;. 
,  and  ewalnatimLef  liBeiduat 


grant  appusaliane  and  caatract 
piopoaala  from- QUA)  aua;  antM  i 
October  ^and  fcensBafta.im  aatii 
adjouznaient  eBOetaber  ai.'ElHaa 
applications..  pTopesala..  Mid  the 
discussieae  eaaU  leveal  canBdentiBt 
trade  secrets  ox 
suclraai. 

lOOBoaEidBg  indiiddaale 
associated  witbtfie  appfaa>inneaa< 
proposals,  thediaelosureef  whidi 
woSid  oenstitutea  daarigr  \ 
invasiaB'  ef  yarsaaal  pdaacf . 

Kb..  PataidaBanda^  Office  of 
Reseaooh/  ReportiDg;  ami'  PuUfs. 
Response,  National  Institute  of  AUernr 
and  kdectiouS'Di8saaea,,BuildiBg,31. 
Room  7A3a;  Natiaaal  lastituteeef 
HealUi,  Belheada,  Maryload  28182. 
telepfafone  (?0lH«eB-«n7)«  wriU  psovide  a 
Bununasy  ef  theuieetiiig  and  areatero£ 
the  committee  meaibMe  upon.  lequast^ 

Dr.  Kamal  K.  Mittal,  Executiwe 
Secretary,  Allergy.  Immunology  and 
Tranaplantatlon  Seseasch  CnmmittBe. 
NIAID,,  NIHr  WeatMood  Buildng^  Saem. 
3Aflg,  Bethosda.  Maiyiaad.20g8a> 
telephaae HM  lift  waaK wjHpresMa 


(Catalog'  ofBguBisr.RiiiiBrtlirAsslitsiH'e 
PtogiamrWK  iftKSt  runBeoMbgical 
Sdences;  StfBi^  MJimWuhm  ■aririhgMi 
DiaaaaaKRiHHitNaliMitfenlilulM  ol 
Health) 

Datadt  Ai^ial « ISBBi 
Batty  ).  BevaridiSk 

ComnttteeMoBtigmeot  Qffim  IWt 
[FRBbcM  rmWLtaieA^tf'-mtM.mBt 


SA07,1 

telaphona  CBI-4BB-3BZQ.  adHpaowftfa. 

substantive  program  rnfhnnatiBB. 

(Catakiaof  Fedaral  Doi—attc  Owtstanns 
Prognm  Nbs.  tSJBS,  nmaaMoatoffaS 
Scknoa;  13JBK,  McrobftAigy  smf  Bifiiiltiias. 
ERsaans  Ktaeaidl  Nhtiiaod  IhHtoiaaor 
Healtbr 

Dated  August  B.  IQSB. 
Betty  |.  Bevaridfs, 

Committm  MaaagHnent  Offtbea,  NHL 
[FR  Do&  8B-1944S  Fliad  S^-SB:  SsSB  aa) 


OtIIW 


AHargYi  Immuoalafliib 
Transplantation 


wauuiiai  msmuie  oi  Aaaf^y  ano 
anecDoua i 


Pursuant  to  Public  Law 
is  hereby  givaB  af 
TransplantelioB  Bialogy  and 
Immunology  Subcommittee  of  tba 
Allergy.  Immunology,  and 
Transplantation  Research  Committee, 
National  Institute  of  Allergy  and 
Infectious  Dissases.^QaOct(^)er  IB.  1088^ 
at  the  Shoaton  Potomac  Hotel  S 
Research  Court  Rockvilb,.  Maryland 
20850. 

The  meeting  will  be  open  to  tha  public 
from  8:30  a.m.  to  9:15  a.nL  on  October  18. 
to  diacuaa  adaunistrative  dataiia  leUting 
to  conuQiltee  butirasa  and  foe  pragcasi 
review.  Attandeasa  by  the  public  eriil  be 
limited  to  space  awai labia.  Ia. 
accordance  ynXk  the  frawiaiooasei  factb 
ixksecs.  562h(c)(4),aBd562b(c)(a)»'CitiA5» 
U.S.C  amLsadiaB  lQ(d)!o£ Public  Law 
92-463,  the  meeting  of  the 
Tran^lantatioB  Biology  and 
Immunelog  Subeemmittee  will  be 
dosed  to  the  public  fi>r  the-reideM. 
discussion,  and  evaluation  of  individual' 
grant  applk»tiona  and'  cnntmnt 
proposal  fhim  9:15  aA.  on  October  18,. 
unt^  adibumment  Theae  amilicatiana. 
poopoaals.  and  thedlsmaainna  couUt 
reveal  confidential  trade  secrets  or 
oanunerdad  property  sudt  as  patentable 
materiisl'  and  personal'  tnfbrmatiQn 
concerning  associated  with  the 
application  and  proposals,,  die 
disclosure  of  viYAfA.  would  constitute  a 
dbariy  unwarranted  invasion  of. 
personal'  privacy.  

Ms.  ftilllLia  Randafl,.  Office  of 
Resear^  Repui-ting  and  PuUic 
Response,  Natf imaf  histliute  of  Alfergy 
and  Infectioos'  Diseases,  Buflding  31, 
Room  7A32^  National  bistitutes  of 
Healtiu  Betiiesde,  Maryland  20882; 
telephone  (30I-49B-!7177,  wffl  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Kaanl  K.  MRtali  Bmcaliw 


Pursuant  to  Public  Law  92-463^  notice 
is  hereby  given  Of  tha  meeting,  offlie 
Basic  Sdences-rStabcommlttae  att&a 
Acquired  Dnmunodaftdency  Syi^jhane 
Researdi  Kleview  Committaa.  Mhtfonal 
Institute  of  Allergy  and  bfacfious 
Diseases,  on  September  IB.  198BL  at  the 
Bethesda  Hofiday  Inn»8I2D  Wlaconaiia 
Avenue,  Bethesdb.  Maryland  30814. 

The  meeting  wiU  be  open  to  the  public 
from  8:30  ajn.  to  9:30  ajUk  QD.  September 
18,.  to  diacuaa' administrative  details 
relatiag  te  committae  buainesa  andCk 
pnQgnam.  review.  Attendance  fagt  the 
pubDc  wUtbe  Dmited  to  space  aniailabl& 
In  accordance  wilbi  the  provJalnnai  aat 
f ortii  in  sections  552b6:)(4]  and 
5S2b(c]m»  tiltle  5.  UlSJI  anrfsentinn 
lOfdJ  oCTubficLaw  92H4aa.  die  meeting, 
of  the  Basic  Sfffeneas  ISiihmmmittea 
will  be  dbaedtn  tbepablicfiis  the 
review.  (fisGusakm.  aadeualuation  oC 

lnd!'^<^''t'y»int  Bpp'T""**'*""  ■"'T 

contract  pFapoaala  from9:.Tn  ajn.  until 
adjournment  on  S^tember  18.  These 
applications,  propcwab,  anddbcnsahms 
could  reveal  confidentiai' I 
orcoi 


information  concerning  i 

assodated  with  the  applications  and 
prepesals,  the  diselesare  of  whicb 
would  constitute  a  clearly  unwarranted 
invasion  oi  pesannai  priuaey. 
Ms.  PatriciARaMdalk.  Office  oC 


Respeaaa.  NisttnnaHaatHMte-ei  Alleny 
and  Infectious  Diseases.  BuildinsSA. 
Room  7A32,  National  Institutes  of 


NMD^IOH 


Roear 


telepbenepBI  188  8717).  wttpsevide  e 
summery  of  (faa  meetfiiC  ssrf  B  lOBlar  ef 
taa  ceaaaKiee  aieaeers  w/^k  mi^Bn. 

Ik.  Geefllray  R  Cheung;  PmK, 
EjceeetiTeSeQefeff.  ABqpiieu 
imininMufcfitlBULySipBfceBgBBaeardi 
''GoBsniMeei  NMEX  ^iU, 
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Westwood  Building.  Room  3A07, 
Bethesda.  Maryland  20602.  telephone 
(301-496-7405).  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  13.85S,  Pharmacological 
Sciences:  ISiUe,  Microbiology  and  Infectious 
Diseases  Research,  National  hutltates  of 
Health) 

Dated:  August  8, 1968. 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 
[PR  Doc.  8B-19447  Piled  »-17-88;  8:45  am] 


Of 

DlQWtlw  Mid  Kkkwy  I 

MMllng.  NMoral  KMMy  MNl  Uratogie 


Pursuant  to  Public  Law  82-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  September  14-15. 
1969.  from  8:30  a jn.  to  approximately 
4:30  pan.  each  day  at  the  Holiday  Inn 
Crowne  Plaza.  300  Army  Navy  Drive. 
Arlington.  Virginia  22202.  The  meeting, 
which  wiU  be  open  to  the  public,  is 
being  held  to  discuss  the  Board's 
activities  and  the  development  of  the 
long-range  plan  to  combat  kidney  and 
urologic  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  lol^. 

Dr.  Ralph  Bain,  Executive  Director. 
National  Kidney  and  Urolc^c  Diseases 
Advisory  Board.  1801  Rockville  Pike. 
Suite  50a  Rockville.  Maryland  20652. 
(301)  496-6045.  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  August  a  1969. 
Bettyf.Beveridg^ 

Committee  Management  Officer,  NIH. 
(PR  Doc  80-19411  Piled  8-17-88;  8:45  am] 


Nallofwl  C«nt«r  for  Nuraing  RMMrch; 
MMllng:  NMonal  AdvtMry  Councilor 
Nuraing  RoMwcfK  Staorlng  Commlttoo 
for  tlw  MrtkMWI  Nursing  RtMwdi 


Pursuant  to  Public  Law  92-463.  notice 
is  hereby  given  of  tiie  meeting  of  the 
Steering  Committee  for  die  National 
Advisory  Cotmdl  for  Nursing  Research. 
National  Center  for  Nursing  Research. 
September  14. 1980.  from  1:30  pjn.  to 
6.-00  pjn.  in  Building  31,  Confierence  ' 
Room  Ok  on  die  NIH  campus  in  Bethesda. 
Maryland. 


This  meeting  will  be  open  to  the 
public.  The  agenda  will  include  an 
update  on  the  National  Nursing 
Research  Agenda  and  planning  for  its 
evaluation. 

Attendance  by  the  public  will  be 
limited  to  space  avaibble. 

Dr.  Doris  Bloch,  Executive  Secretary, 
Steering  Committee,  National  Nursing 
Researdi  Agenda,  National  Advisory 
Council  for  Nursing  Research,  National 
Institutes  of  Health,  Building  31,  Room 
5B03.  Bethesda.  Maryland  20892,  (301) 
496-0207.  will  providt  a  summary  of  the 
meeting,  roster  of  steering  committee 
membos,  and  substantive  program 
information  upon  request 

Dated:  August  la  1989. 
Batty  I.  Beveridga, 

Committee  Management  Officer,  NIH. 
[PR  Doc.  89-19446  Piled  8-17-89;  8:45  am] 
nxan  oooc  oss  oin 


National  Inttituta  on  Daaf  naas  and 
Olhar  Communication  Disordara; 
MaaMng  of  Daafnaaa  and  Othar 
Communication  Diaordara  Adviaory 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  first  meeting  of  the 
National  Deafiiess  and  Other 
Commtmication  Disorders  Advisory 
Council  on  Septemba  18, 1989.  The 
meeting  will  take  place  from  8:30  a.m.  to 
5.-00  pjn.  in  the  Betheada  Marriott  at 
PooksHiU. 

The  morning  portion  of  the  meeting 
will  be  open  to  the  public  and  will 
include  introduction  of  new  Advisory 
Cotmcil  members  and  a  report  from  the 
Acting  Director  of  the  National  Institute 
on  Deafriess  and  Other  Commimication 
Disorders  (NIDCD).  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  S  552b(c](4)  and  552b(c)(e),  Tide 
5.  U.S.C.  and  sec.  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to  the 
public  on  September  18  from  1:00  P.M.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  The  applications  and  die 
discussions  could  reveal  confidential 
frade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disdosures  of  which 
could  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

The  Acting  Executive  Officer, 
Geoffiey  Grant,  NIDCD,  BuilcUng  31, 
Room  1B62.  Bethesda  Maryland  20892, 
(301)  496-7243,  will  fivnish  die  meeting 
agenda,  rosters  of  cotndl  members,  and 


substantive  program  information  upon 
request. 

Dated:  August  8, 1988. 
Betty  J.  Beveiidge, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  B»-19448  Piled  8-17-88;  8:45  am] 
SajJNO  CODE  4i4e-ei-M  I 

National  Inatltuta  of  EmHronmant 
nvann  udancaj  MaaimgoT  ivauonai 
AovMory  Bflvironmaniai  naann 
Sclancaa  Council,  8apfml»ar  19-20, 
1989,  at  tha  National  InaUtuta  of 
Envlronmantal  Haalth  Sclancaa 
Council 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Environmental 
Health  Sdences  Council,  September 
l»-2a  1989,  at  die  National  Institute  of 
Environmental  Health  Sdences,  BuilcUng 
101  Conference  Room.  South  Campus. 
Research  Triangle  Park,  North  Carolina. 

This  meeting  will  be  open  to  the 
public  on  September  19  from  9  a  jn.  to 
approximately  2  pjn.  for  the  report  of 
the  Director,  NIEHS,  and  for  <Uscussion 
of  the  NIEHS  budget,  prqgram  policies 
and  issues,  recent  legislaition.  and  other 
items  of  interest  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  tha  provisions  set 
forth  in  sees.  552b(c)(4)  and  552^c)(6). 
Tide  5.  U.S.C  and  sec  10(d)  of  Public 
Law  92-463.  the  meeting  will  be  dMed 
to  the  public  September  19,  from 
approximately  2  pjn.  to  adjournment  on 
September  20,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commerdal  property 
such  as  patentable  matetial,  and 
personal  information  concerning 
individuals  assodated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  dear^  unwarranted 
invasion  of  personal  privacy. 

Winona  Herrell,  Committee 
Management  Officer,  NIEHS,  Bldg.  31, 
Rm.  2B55,  NIH,  Betiiesda.  Md.  208« 
(301)  496-3511.  will  provide  summaries 
of  the  meeting  and  rostees  of  coundl 
members. 

Dr.  Anne  Sassaman,  Director,  Division 
of  Extramural  Research  and  Training, 
NIEHS,  P.O.  Box  12233,  Research 
Triangle  Park.  North  Carolina  27709. 
(919)  541-7723.  FTS  629-7723,  will 
furnish  substantive  progfam 
information.  | 

(Catalog  of  Pederal  Domestfc  Assistance 
Program  Noa.  13.112,  Characterization  of 
Envinmmental  Health  Hazards;  13.113, 
Biological  Response  to  Bdvifonmental  Health 
Hazards;  13.114.  AK>lied  Tobdcological 
Research  and  Testing;  13.1lfe,  Biometry  and 
Risk  Estimation:  13J04,  Resource  and 
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Maiqiowef  Development  National  Institutes 
nf  Health) 

Dated:  August  8, 1988. 

Betty  J.  Bmraridga. 

Committee  Management  Officer,  NIH 

[PR  Do&  88-19449  Piled  8^17-89;  8:45  am] 
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National  Library  Of  Madicina;  Maatlngs 
of  ttM  Board  of  Raganta  and 
Subcommittaaa 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Board  of  Regents  of  the  National  Library 
of  Medicine  on  October  5-6, 1989,  in  the 
Board  Room  of  the  National  Library  of 
Medicine,  8600  Rockville  Pike,  Betiiesda, 
Maryland.  The  Subcommittees  will  meet 
on  October  4  as  foUows: 

Research  and  Development  and 
Planning  Subcommittees,  7th-floor 
Conference  Room,  BuildUng  38A,  3:30 
p.m.  to  approximately  4:30  pjn.;  and  the 
Extramural  Programs  Subcommittee, 
5th-fioor  Conference  Room.  Building 
38A  2  pjn.  to  3:30  p.m.  M.  but  the 
Extramural  Programs  Subcommittee, 
will  be  open  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  5  p.m.  on  October  5  and 
from  9  a.m.  to  approximately  IIM)  on 
October  for  administrative  reports  and 
program  discussions.  Attenduice  will  be 
limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4),  552b(c)(e],  Tide 
5,  U.S.C.  and  sec.  10(d)  of  Public  Law 
92-463,  die  entire  meeting  of  the 
Extramtural  Programs  Subcommittee  on 
October  4  wiU  be  closed  to  ti^e  public 
and  die  regular  Board  meeting  on 
October  6  will  be  dosed  from 
approximately  11:00  to  adjournment  of 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert,  Chief,  Office 
of  Inquiries  and  Publications 
Management  National  Library  of 
Medicine,  8600  Rockville  Pike,  Bediesda, 
Maryland  20894,  Telephone  Number. 
301-496-6306,  will  furnish  a  summary  of 
the  meeting,  rosters  of  Board  members, 
and  other  information  pertaining  to  the 
meetbig. 

(Catalog  of  Federal  Domestic  Assistaace 
Program  fk>.  19,878— Medical  Ubmy 
Assistance.  NaHoaal  Institutes  of  Health) 


Dated:  August  8, 1988. 
BatlyI.Ba*aridga, 

Committee  Management  Officer,  NIH. 
(PR  Do&  88-19450  Filed  8-17-88;  8:45  a.m.] 
■ajJNQ  COM  414»41-H 

aociai  aacumy  MHiMniauauuii 

Agancy  Forma  Submlttad  to  tha  Offica 
of  Managamant  and  Dudgat  for 
Claaranca 

Each  Friday  the  Sodal  Security 
Administration  publishes  a  list  of 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperworic  Reduction 
Act  The  following  clearance  package 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Fedwal 
Register  on  August  4, 1989. 

Sodal  Security  Administnition 

(Call  Reports  Qearance  Officer  on 
(301)  965-4149  for  copies  of  padcage) 

1.  State  Contribution  Return— 09BO- 
0041— The  information  collected  on  the 
form  SSA-3961  is  used  by  the  Social 
Security  Administration  to  identify  and 
account  for  all  contributiona  due  and 
paid  by  the  States  under  section  218  of 
the  Social  Security  Act  "Hie  respondents 
are  State  agendes. 

Number  of  Respondents:  117 
Frequency  of  Response:  85 
Average  Burden  Per  Response:  3 

minutes 
Estimated  Annual  Burden:  500  hours 

2.  Statement  of  Funds  You  Received/ 
Provided  (SSA-2854/2855)— New— The 
information  collected  on  diese  forms 
will  be  used  by  the  Social  Security 
Administration  to  verify  an  allegation 
that  a  daimant  for  Supplemental 
Security  Income  payments  has 
borrowed  money  on  an  informal  basis.  If 
the  alleged  loan  is  determined  to  be 
bona  fide,  the  proceeds  are  not 
considered  income  to  the  daimant 

Number  of  Respondents:  40,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  6,667  hours 

3.  Modified  Benefit  Formula 
Quest/o/uia/re.— 0960-0395— The 
information  collected  on  die  form  SSA- 
150  is  used  by  the  Sodal  Security 
Administration  to  determine  the  correct 
formula  to  be  used  in  computing  the 
Social  Security  benefit  of  someone  who 
also  receives  a  benefit  from  employment 
not  covered  by  Sodal  Security. 
Number  of  Raspcmdents:  90.000 
Frequency  of  Rcsponsai  1 


Average  Burden  Per  Reqtonse:  4 

minutes 
Estimated  Annual  Burden:  6,000  luMirs 

4.  Child  Relationship  Statement — 
0960-0116— The  information  collected 
on  the  form  SSA-2519  is  used  by  the 
Sodal  Security  Administration  to 
determine  the  entidement  of  diildren  to 
Social  Security  benefits  under  the 
deemed  relationship  provisioiL 
Number  of  Respondents:  50.000  . 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  15 

minutes 
Estimated  Aimual  Burden:  12,500  hours 

5.  Application  for  Survivors 
Se/?e//to— 0960-0062— The  information 
collected  on  the  form  SSA-24  is  used  by 
the  Social  Security  Administration  to 
satisfy  the  "jointiy  prescribed 
application"  prevision  of  Tide  38  U.S.C 
3005.  That  provision  requires  that 
survivors  who  file  with  either  the  Social 
Security  Administration  (SSA)  or  die 
Veterans  Administration  (VA)  shaH  be 
deemed  to  have  filed  with  bodi 
agencies,  and  that  each  agency's  forms 
must  request  suffident  information  to 
constitute  an  application  for  both  SSA 
and  VA  benefits. 

Number  of  Respondents:  3,200 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  IS 

minutes 
Estimated  Annual  Burden:  800  hours 

OMB  Desk  Officer  Justin  Kopca 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directiy  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building.  Room  3208,  Washington, 
DC  20503. 

Dated:  August  14, 1989. 
Roo  Conpstoo, 

Social  Security  Administration,  Reports 
Clearance  Officer. 
[PR  Doc.  6»-19480  Filed  8-17-89: 8:45  am] 
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DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

Offica  of  tita  Ragional  AdrnMatrator 
Raglonal  Houaing  Commlaaionar 

[DoclwtNal>-a»-M»I 


Acting  Managar,  Ragion  IV  (Atlanla); 
uaaignaiion  for  BMinpiiia  vihiw 


rt  Department  of  Housing  and. 
Urban  Devdopment 

ACTION:  Desigmtion. 
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•ummahv:  Updates  the  desigaatian  of 
officials  who  may  serve  as  Acting 
Manager  for  the  Memphis  Office. 
tmcwn  DATK  July  24. 1969. 
MMI  RMTHm  INFORMATION  eONTACi: 

Henry  E.  RoOiiu.  Director,  Managpntnt 
Systems  Division,  Office  of 
Administration,  Atlanta  Regional  Office. 
Departmeni  of  Housing  and  Urban 
Development.  Room  634,  Richard  B. 
Russell  Federal  Buildbg,  75  Spring 
Street.  SW..  Atlanta.  Georgia  30303- 
3388. 404-331-5199. 

Designation  of  Acting  Manager  for 
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Each  of  the  ofBdals  appointed  to  the 
foBowing  positions  Is  desipiated  to 
serve  n  Acting  Manager  dming  the 
absence  of,  or  vacancy  in  the  position 
of.  the  Manager,  wfdi  all  the  powers, 
fonctions.  and  duties  redelegated  or 
assigned  to  flie  Manager  Provided,  That 
no  official  is  aathorized  to  serve  as 
Acting  Manager  raifess  all  other 
employees  whose  tides  precede  his/hers 
in  this  des^ation  are  miable  to  serve 
by  reason  of  absence: 

1.  Dqnity  Manager 

2.  Chief,  Valuation  Branch 

3.  Chief,  Mortgage  Credit  Branch 
This  designation  supersedes  the 

designation  effective  lime  29, 1988,  [53 
FR  28918  August  1, 1988). 
(Delegation  of  Authority  by  the 
Secretary  effiectfve  October  1, 1970  (38 
FR  3388,  February  23, 1971)). 

This  designation  shall  be  effective  as 
of  July  24,19891 
MlGkarfF.Mtaii, 
Acting  Manager,  Memphh  Office. 
Raymond  A.  Huiis. 

Regional  AAniaistrator,  Regional  Housing 
Commiarioner,  Office  (^tfie  Regional 
Adminietmtor. 

[FR  Doa  89-19495  Filed  8-17-89;  8:45  am) 

SHJJNQ  COOC  431IM1.I* 


DEPARTMENT  OF  THE  IMTERIOR 
Buraau  of  Land  Managamant 
[UH110-4M-4320-02) 


AOENCY:  Boise  District.  Bureau  of  Land 
Management.  Interior. 
action:  Notice. 


r.  The  Boise  District  Advisory 
Council  wiH  meet  Ai^aat  28  to  discass 
the  proposed  expansioaof  the  Sajte 
Creek  Bombing  Range  in  the  district's 
Jarbidge  and  Owyhee  Resource  Areas. 
Time  permitting,  the  conncfl  wffi  also 
discuss  maintenance  of  Hw  Geai 


Motorcycle  Park  in  tke  Cascade 
Resource  Area,  and  }uniper  managemeot 
in  the  Owyhee  Resoarce  Area. 
date:  The  meeting  will  begin  at  9:00  bjb. 
on  Tuesday,  August  29.  It  will  be  held  in 
the  district  office  conference  room. 
ADDRESSES:  The  Boise  District  Office  is 
located  at  3948  Development  Avenae, 
Boise,  Idaho  83705. 

TOR  FURTHER  INFORMATION  CONTACT: 

Barry  Rose,  Boise  BLM  District  208-334- 

9661. 

Rodger  E-SchaiM.        I 

Associate  District  hSonegv. 

[FR  Doc  a»-lM18  Filed  »-17-«8t  ft45  am) 

'4S1« 


(NV-930-09-4ai2-24:  II-432M] 


0f  Airport  Laasa 
Lands  In  Ctarfc 


Partial  T( 

Appllcalfon 

County 

Notice  is  hereby  given  that  a  portion 
of  the  lands  involved  in  airport  lease 
application  N-4328e.  as  described 
below,  have  been  wittidrawn. 

Mount  IXablo  Meridian,  Nevada  — 

T.  13  S.  R.  71  & 

Sec.  4.  lots  8.  il.  SWKNEV4,  WWSEVi 

See.  10,  E%NWV4 

The  segregative  eSect  of  the  airport 
lease  application,  as  it  pertains  to  the 
above-described  lands  only,  is  hereby 
removed  upon  publication  of  this  notice 
in  the  Federal  Register. 

Dated:  August  8. 19aa 
BenF.  CoUlna, 

District  Manager,  Lag  Vegaa,  NY. 
[FR  Doc.  88-19457  Filed  8-17-89C  fc46  am) 
BaiJMcaoe4»ie4c 


[NV-010-0»-4320-02I 


Maating  of  tha  Elho  DIatrict  Grazing 
Advlaory  Board 

AOENCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Elko  District  Grazii^  Adviaoy 
Board  Meeting. 


A  meeting  of  tfie  Eico  District  Grazing 
Advisory  Board  will  be  held  on 
September  14, 1989.  The  meeting  will 
begin  at  IftOO  a.m.  in  the  confierence 
room  of  the  Boreau  of  Land 
Management  CMRce  at  3000  E.  Idaho  St.. 
Elko,  Nevada  88801. 

The  Board  wiD  review: 

1.  Range  improvement  projects  for 
Fiscal  Years  1988  and  1880, 

2.  Propoaed  ABotBMOt  Management 
Plans,  and 

3.  Proposed  agnensents  and  dedsioBS, 
as  well  as  other  saattan  that  stay  i 
before  the  Bocurd. 


The  BKcting  ia  (^lea  to  tile  pobfic 
Interested  persons  may  make  oral 
statements  to  the  Board  between  lOO 
p.m.  and  1:30  p.m.  or  file  writtea 
statements  for  the  Boards 
consideration.  Anyone  wishing  to  aiske 
an  oral  statement  must  notify  the 
District  Manager.  3900  E.  Idaho  St.  Elko. 
NV  89801  by  September  7, 1989. 
BMlwyHBiii. 
District  Manager. 

[FR  Doc.  89-19431  Filed  B-if-m  ft46  am) 
saiaia  coos  «»mic-ii 


rvroe»-09-432(M»i 


Vamat  DIatrict  Qnoihg  Advlaory 


L 


AOENCY:  Bureau  of  Land  Managesoent. 
ACTlOia  Notice. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463,  that 
a  meeting  of  die  Vernal  District  Grazing 
Advisory  Board  will  be  held  Thursday, 
September  21, 1989  comaendng  at  8:00 
a.m.  The  meeting  will  be  held  in  the 
District  Office  Cooferenee  Room  at  170 
South  500  East.  Vernal  Utah. 

The  agenda  wlU  include:  A  field  tour 
of  all  winter  use  areas  aad  riparian 
habitat  and  an  office  discussion  of  (1) 
drouglit  conditions.  (2)  EDc  use  on 
Diamond  Mountain,  (3)  Riparian 
Resource  Grazing  Management,  [4} 
Diamond  Mountain  RMP,  (5)  Animal 
Damage  Control.  (6)  Cuttent  grazing 
legislation.  (7]  FY  89  and  90  Range 
Improvement  work  and  proposals,  C6) 
Items  bom  the  public,  if  any. 

The  meeting  is  open  to  the  pubh'c. 
Interested  persons  wishing  to 
participate  or  present  a  statement 
should  notify  the  District  Manager  at  the 
above  mentioned  address  or  phone  him 
at  (801)  789-1362  no  later  than 
September  20, 1989. 

Dated:  August  10, 1988. 
DavUB.Uttl«, 
Vernal  DietrictMomagfr. 
[FR  Doc  88-19156  Fiksd  »-17-«St  &45  an) 


[NV-010^V«418-10-ZFKO:  IM8e««I 

Raalty  AcUok  Uinaral,  totafost 
Application;  Mavada 


AOENCv:  Bureav  of  Land  Management 
Interior. 

action:  Notice  of  Receipt  of 
Comreyance  of  Kfineral  Interest 
Application. 


Notice  is  hereby  given  tint  porsi 
to  SeeUoB  208  of  the  Act  of  October  a. 


/  YoL  5*.  No.  isa  /  Ftfday,  Aa^ial  Vk 


/ 


197A  90  Slat  Z7S7,  Hegny  Bros^  a 
general  partnership  hn  ap|riied  for 
conveyance  of  tfie  mineral  estate 
described  as  firflowK 

Mount  Diablo  MedcBaB 
T.  42  N.,  R.  57  E_ 
Sec  &,  Uts  1.  3. 4,  SVUa^  SEVttfW^ 

NEy4SWy«.NVbSEV^ 
Sec.  8,  Lot  1; 
Sec.  9,  S^iSW^i 

Sec.  18.  NHN%,  SEHNEVt.  SWHNWH. 
S^. 
T.43lc'R.5rE.. 
Sm.  SU  Lots  ^-4,  SHNBK,  SBMNW^  BK 

SWy4,  SEK: 
Sec.3XSWV4,WVkSEH. 
CoBtainiiiKappRndmatBly  1749100  acna. 

Adtfitional  information  concerning 
this  application  may  be  obtained  from 
the  Area  Manager.  Elko  Resource  Area, 
EQco  District  Office.  3900  E  Idaho  St, 
Elko.  NV  898fn. 

Upon  publication  of  this  notice  in  (he 
Federal  Register,  the  mineral  interests 
described  above  wiH  be  segregated  to 
the  extent  that  they  wiU  not  be  open  to 
appropriation  under  die  pwAtUc  lud 
lawa  induding  die  mining  laws.  The 
segregative  effect  of  tha  aKilication 
shall  terminate  either  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  apoB  final 
rejection  of  the  application  or  two  years 
front  die  date  of  fiUng  of  the  appbcatkxi. 
January  27, 1990  whichever  occurs  ftvt 

Dated:  August  a  USB. 
Rodney  Hairis, 
District  Manager. 
[FR  Dec.  89-19434  Filed  8-17-88;  M&  am] 


[tlT-0f0-88-42t8-M;  U-SISSq 


NenoonpallltvaSalaof 


Raalty  Action; 
Public  Land  in 


AOENCY:  Bureau  of  Land  Mianagement 
Interior. 

action:  Notice  of  Realfy  Action.  U- 
51883;  Noncompetitive  s^  of  public 
lands  in  Garfield  Counfy,  Utah. 

summary:  The  fioUowing  pabbc  Imds 
have  been  examined  and  frwnd  soitable 
for  direct  sale  under  Section  209  of  the 
Federal  Lud  Pidicy  and  Management 
Act  of  1978.  at  not  less  than  the 
appraised  fair  mariieA  value  of 
$36A)a00.  The  lands  will  not  be  oSered 
for  sale  ontU  60  days  after  date  of 
publication  of  this  notice. 


Parcel  and  legal  dHaSpltak 

immm 

PMW 

2.  TJ1S..  R.8  E..  Stf  Lriie 
MartdhR 

aaese*  19:  SEMEM 

SacSsn  aec  EVhEH 

m 

MO 

49 
40 

40 

4.008 

ISJOBO 

4J0OO 
4.088 

SWt^SEW.     ... 

Section  31:  NEM4EW 

3.    T31S..  R.8  E.  SairtAa 

Section  SO:  NEHNWIk     . 

see 

838,000 

Paroal  and  legal  descripOon 

Aoeaga 

FMV 

1.  T.31S.,  R.7  E..  SaH  L*a 
MeridMn: 
Section  35:  SEWNWW J 

40 

$4,000 

The  public  land  described«bove  is 
being  offered  by  direct  sale  to  Tercero 
Corporation.  The  public  land  is  isolated. 
and  is  aorroanded  by  Uaid  owned  by 
Tercero  Corporation.  The  psbhc  land  is 
difficult  and  uneconomic  to  manage  as 
part  of  the  public  lands  system  and  is 
not  suitable  for  management  by  another 
Federal  department  or  agency. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  above 
described  public  lands  from  aO  forms  of 
appropriation  under  the  pubKc  Imd 
laws  and  the  mining  laws.  Tins 
segregation  will  end  upon  ia«iinncr«  of  a 
patent  to  the  lands,  upon  publicatioa  in 
the  Federal  Register  of  a  notice 
terminating  the  segregation,  or  270  days 
from  the  date  of  publication  of  this 
notice,  whichever  comes  first 

Beginning  December  1, 1989.  any  land 
not  sold  by  direct  sale  will  be  reofEered 
for  sale  to  the  general  public  by 
competitive  bidding.  Bids  will  be 
accepted  on  a  continuing  basis  until  the 
land  is  sold  or  the  sale  is  canceled.  The 
sale  will  be  held  on  the  first  and  third 
Wednesday  of  each  month.  Competitive 
sale  wfil  be  by  sealed  bid  only.  No  bid 
will  be  Euxepted  for  less  than  the 
appraised  fair  market  value.  Sealed  bids 
for  die  unsold  land  will  be  accepted 
from  7:45  a.m.  until  4:30  p.m.  at  die 
Richfield  District  Office,  Bureau  of  Land 
Management,  150  East  900  North. 
Richfield.  Utah  84701,  with  bid  openings 
at  2  p.m.  on  die  sale  days. 
date:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Rej^ter.  interested  parties  nuy 
submit  comments  to  the  District 
Manager,  Richfield  District  at  the 
address  identified  above.  Any 
objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  actioiL  In  the  absence 
of  any  objections,  this  realfy  action  will 
become  the  final  determination  of  the 
Department  of  the  Interiar. 

Terms  and  Conditions  Applicable  to 
the  Sale:  Any  patent  when  issued,  will 
contain  certain  reservatioos  to  the 
United  States  and  be  sidiject  to  existing 
rights-of-way  and  (»ther  valid  existing 
rights.  These  include,  but  are  not  limbed 
to.  the  f(^owing: 


1.  All  minerals,  including  oil  i ^_ 

shall  ha  leaervad  to  te  Unilad  States 
tQiadw  with  tba  ri^  to  praspsd  iar. 
mine  aad  lessove  the  arinatak  ondor 
applicable  law  and  sadi  lagalations  as 
the  Secretary  of  da  krtariar  any 
prescribe. 

2.  A  rig^t^-way  wiU  be  taasrved  to 
the  United  Slates  lor  ditcfaes  aad  canals 
constiacted  aader  the  anthocity  of  dia 
Act  of  Aogast  aa  1800  (28  Stat  981;  43 
U.&C94S). 

3.  A  Garfield  Counfy  Road  estabRshed 
under  principles  of  R.S.  M77. 


SURRiEMBNTARY  mpormatioh:  Detailed 
information  concerning  the  sale, 
including  the  reservations,  procedures 
for  and  conditions  of  sale,  and  pVanning 
and  environmental  documents,  are 
available  for  review  at  the  Henry 
Mountain  Resource  Area.  P.O.  Box  99, 
Hanksville.  Utah  84734,  or  by  telephane 
at  (801)  542-3461. 

Dated:  Aagost  ia  1889 
Sam  Rowley. 
Acting  District  Manager. 
[FR  Doc.  89-19437  Filed  8-17-88;  8:45  am] 


[IO-84»-09-4214-11: 1-25081 

flail  fiBi  I *  C^um  tlai    »m\\  n  n  mM  MflMK«AB^Ma*MlB 

rfopovvQ  wonnnuaiian  or  wnnofBinRS 
Matio 

AOENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  The  U.S.  Forest  Service. 
Department  of  Agriculture,  propoees 
that  a  30.00  acre  withdrawal  for  the 
Towsley  Springs  Recreation  Site, 
continue  for  an  additional  30  years.  The 
land  is  being  used  as  a  recreation  site. 
These  lands  will  remain  closed  to 
surface  entry  and  mining,  but  has  been 
and  wpold  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  Comments  shoold  be 
received  on  or  before  November  16, 
1989. 

FOR  FURTHER  INFORMATION  CONTACi: 

Larry  R.  Lievsay,  Idaho  State  Office. 
BLM,  3380  Americana  Terrace.  Bone. 
Idaho  83706. 208-334-1735. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  wididraisal  Bsade  by 
Public  Land  Order  No.  4788,  for  die 
Towsley  Springs  RecrealiaB  Site,  be 
continued  for  a  period  of  30  years 
pursuant  to  Sectioo  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976. 90  StaL  27St  43  IL&C.  17U 
insofar  as  it  affects  tha  ioUowing- 
described  land: 
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T.nNnltsw. 

8m.  13,  EV%NWV4NE^SW%.  NEKNEViS 
WMk.  WViNWKNWV4SB%.  NEV4SWy4N 
EV4SWM.  NViSBV^NE^8WV4  and 

Hie  ana  described  contaiiu  XJOO  acret  in 
Adams  County. 

The  withdrawal  ia  essential  for 
protection  of  substantial  capital 
improvements  on  the  Recreation  Site. 
The  withdrawal  closed  the  described 
land  to  surface  entry  and  mining  but  not 
to  mineral  leasing.  No  change  in  the 
segregative  effect  or  use  of  the  land  is 
proposed  by  this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Ck)ngress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued;  and  if  so, 
for  how  long.  The  final  determinadon  of 
the  withdrawal  will  be  published  in  the 
Fadaral  Ragister.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

Dated  August  9,  igea 
WIIMaaiE.MMMi. 
Chief  Reahy  Openthiu  Section. 
{FR  Doc.  8»-ig«a  Filed  8-17-89;  8:45  am] 


(ID-MS-09-4214-11: 1-0107M  et  al] 

PropoMd  Continuation  Of 
Wlthdrawala;Waho 


Interior. 
AcnoM  Notice. 


Bureau  of  Land  Management, 


r.  The  U.S.  Forest  Service 
proposes  that  a  479.43  acres  of  land 
withdrawn  for  Recreation  and    , 
Administrative  Sites  continue  for  an 
additional  60  years  based  upon  the 
anticipated  remaining  useful  Ufe  of  the 
associated  improvements.  The  land  will 
remain  dosed  to  surface  entry  and 
mining,  but  has  been  and  will  remain 
open  to  mineral  leasing. 
Vftcvm  DATC  Comments  should  be 
received  on  or  before  November  16, 
1968. 

TOR  fURTMm  MrORMATION  CONTACT: 
Larry  R.  Uevsay.  Idaho  State  Office. 


BLM,  3360  Americana  Terrace,  Boise, 
Idaho  83706, 206-334-1735. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  withdrawals  made  by 
Public  Land  Order  Nos.  1342,  3093  and 
Secretarial  Order  dated  May  29, 1908,  be 
continued  for  a  period  of  50  years 
pursuant  to  Section  204  of  the  Federal 
Land  Policy  and  Maaagement  Act  of 
1976. 90  Stat.  2751;  49  U.S.C.  1714. 
insofar  as  they  affect  the  following 
described  land: 

Boise  MeridBan 

(1-15472.  SO  5/9/08) 

T.  32  N,  R.  7  E. 
Sec  23,  lots  1  and  3  «id  SEy4NWy4. 

(1-05778.  PLO 1342) 

Beginning  at  corner  No.  8  of  HJE.S.  No.  242, 
T.  28  N.,  R.  10  E.  (unsurveyed),  by  metes 
and  bounds.  i 

S.  1' 01' E.,  396.0  ft.: 

N.  52*  00*  E..  31ia5  fli 

N.  32*  00*  E..  2062J  fti 

N.,  82aO  ft.;  1 

W..  329.0  ft.;  I 

8. 51*  OC  W,  1740.0  a; 

8. 43*  Off  W..  3393.011; 

S.  20*  Off  E..  686.4  ft.; 

8. 66*  65'  E.,  33.0  ft  to  corner  Na  8,  tlie 
place  of  beginning. 

(1-010796,  PLO  3093) 

T.27N.,R9E, 

Sec.  3  and  4,  unsurveyed. 
T.28N..R9E.  i 

Sec.  34,  unsurveyed.  I 
T.28N,R.10E..  ' 

Metes  and  Bounds  doBcription  witliin  sec. 
19. 

The  areas  described  aggregate  479.43  acres 
in  Idaho  County. 

The  withdrawals  are  essential  for 
protection  of  the  Recreation  and 
Administrative  Sites  involved.  The 
withdrawals  closed  die  land  to  surface 
entry  and  mining  but  not  to  mineral 
leasing.  No  change  in  the  segretative 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  at  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued;  and  if 
so.  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 


withdrawals  will  continae  until  such 
final  determination  is  made. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  no^ce.  all  persons 
who  wish  to  submit  conanents  in 
connection  with  the  proposed 
withdrawal  contlnuadon  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Biireau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources.  A 
report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued;  and  if 
so.  for  how  long.  The  final  determination 
of  the  withdrawals  will  be  pubhshc^d  in 
the  Federal  Register.  The  existing 
withdrawals  wdll  continae  until  such 
final  determination  is  made. 

Dated:  August  a  1968. 
VViIliaiBB.IidaiMl, 
Chief,  Realty  Opentiona  Saction. 
Pll  Do&  88-19404  Fded  8-ir^80;  8:45  am]  • 


(ID-943m»-4214-11;  I-67I 

Propoaad  Contintiatlon  Of  WIthdrawai; 
Idalio 

AOENCV:  Bureau  of  Land  Management 
Interior. 

AcnoH;  Notice. 

SUKHNARV:  The  U.S.  Forest  Service. 
Department  of  Agriculture,  proposes 
that  laoo  acre  withdrawal  fw  die 
Papoose  Cave  Area,  continue  for  an 
additional  100  years.  The  land  ia  now 
being  used  as  a  special  recreation  area. 
These  lands  will  remain  closed  to 
surface  entry  and  mining,  but  have  been 
and  would  remain  open  to  mineral 
leasing. 

En^ECnvi  DATI:  Comments  should  be 
received  November  16. 1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  Idaho  State  Office. 
BLM.  3380  Americana  Terrace.  Boise. 
Idaho  83706. 208-334-1735. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  No.  4222.  for  the 
Papoose  Cave  Area,  be  oontinued  for  a 
period  of  100  years  pursuant  to  Section 
204  of  die  Federal  Land  Policy  and 
Management  Act  of  1976^  90  Stat  2751; 
43  U.S.C.  1714.  insofar  as  it  affects  the 
following-described  land 

Boiaa  Meridiaa 
T.  24  N..  R.  1 W. 


/  VoL  54.  Na>  15>  /  Wda^ 
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Se&  zr.  8HNB  W«B%SB%  and  rmSKK 
NBHSBK. 

Tile  aiea  desGribea  oontatna  lOLOO  acres  ki 
Idaho  County. 

The  wfihdrawal  ia  essential  fee 
protection  of  sdmtffic  and  leccaatiaBaL 
values.  The  wfithdrawal  closed  the 
described  land  to  auif  ace  entry  and 
mthing  but  Bot  to  mineral  lea^^  No 
change  In  the  se^egative  eSector  uaeoC 
the  land  is  proposed  ly  &is  actloa. 

For  a  pedod  of  90  days  finm  the  dale 
of  publkatian  of  this  notice,  all  pai-««« 
who  %idsh  to  submit  nnmioi^tf  ia 
conaecttoB  wddi  the  proposed 
withdrawal  ftontfniiatioa  may  preaant 
their  views  bi  writing,  to  dw  Idaho  State 
Director  at  the  above  addtesa. 

Tlie  autfiorizad  officer  of  the  Ri?r«m!» 
of  Land  Management  tvffl  unrfptalta  nu^ 
investigations  as  neGeaaary  to  rfotiwiwin^ 
the  exist&ig  and  potential  demand,  for 
the  land  and  its  resources.  AtepotLwiU 
also  be  pr^iared  f(ff  consiier^on  by 
die  Sectefary  of  the  &iterioiv  die 
President  and  Congress,  who  wiU 
determine  whedier  or  not  the 
withdrawal  will  be  oontiaaed;  and  if  so. 
for  how  long.  The  final  detRradnation  af 
the  withdrawal  will  be  published  in  the 
FMeral  Kegfster.  Tlie  existing 
withdrawal  wilt  contiaoe  until  such  finAt 
determination  is  made. 

Dated:  Ai^Ht  A 1088. 
William  B.] 
Chief,  I 
[FR  DacL  8»-«IOa  RM  a-47-a8lr  8E4C  •■} 


tNattanal  Park  Service,  bterior. 
Ptibllc  notice. 


■unaiARV;  Public  notice  is  hereby  ghren 
that  Mm  Nalienal  Peril  Service  prapoees 
to  asgotiett  a  concaesion  eentract  wfth 
Rex  G.  Mawghan  emi  Roth  C.  Maoghan 
dba  Sigaal  MoaaftaiB  Ledge,  kic. 
audieming  R  la  centioue  te  provkie 
foodaervice,  lodgbng.  gtft  and 
merchandising  sidea.  gaeeltne.  marioa 
and  fisbinf  tehHsd  fBdMee  and 
services  and  a  concession  permit  to 
provide  Snake  Wear  float  aad  fishing 
trips  fet  the  pi^iic  at  Siyiat  MMUslaiB  at 
Grand  l^toa  Nalienal  Park.  Wyemii« 
f or  a  pariod  of  fiflaen  (»)  yean  fiDon 
lanuary  1.  IMB.  thiaa^  Deoenber  31. 
2004. 

RTB  SepAendwr  18. 1908. 

r  Interested  partSaa  should 
contact  the  Regional  Dfractec  Rodty 


Mountain  Regfon.  12798  W.  au».^, 
Pkwy.  P.O.  Box  25287.  Denver.  CO 
80255r-0287.  for  infmiwAtifin  as  to  the 
reqtiirements  of  the  proposed  contract 

' '--    I     |,„„,,| I 

impact  el  this  progaead  acttoa  heaheaa 
made  and  it  has  been  detereuaad  that  it 
will  not  significanUy  affect  the  quality  of 
the  enviroiaMMBt  and  that  it  ie  not  a 
major  Federal  action  having  sigailteant 
impact  on  tba  «B«iiaoBaant  Mdsr  the 
National  EnviraaBeaSal  Pcdicy  Act  of 
1968.  Ilie  environmental  assessment 
aBv  nRwBRg  af  sa  aigifflncaBi  tn^acr  may 
be  re¥fciiwed  by  the  ^peiiuteudeut 
vxrand  Tefea  Natfofiat  Park.  Moose. 
Wyoning  88012,  Telephone  907-733- 
2880. 

The  foregoRg  ooncesiioner  has 
performed  its  obUgationf  to  die 
satisfaction  of  nie  Secretary  onder  an 
existing  contract  wludi  expires  by 
liailattan  af  tkaa  aa  Discra^er  81, 1688^ 
and  dierefota  paraaaat  to  die  ptoaWune 
of  Saetioa  Saf  die  Act  of  October8l  1088 
(79  atat  988;  ieUS£.  Sec  881,  te 
ealitiBd  to  be  gteea  pretsrenoe  ki  the 
renewal  of  Ike  oontrad  aad  is  die 
nefottalkv  of  a  new  oeotraet  aa  defined 
in  88  Cnt  Sac.  SLS^ 

Hie  Secretary  wifl  eeneider  and 
evalaale  aH  psepoeria  received  as  a 
reeait  ef  this  notice.  Any  prepeael 
including  that  of  the  exieting 
coneeasiaMC  moat  be  peatnaakad  at 
head  dekwecadaaer  befcire  die  ftdrttadi 
(30di)  day  kAowtag  pubbcatioa  of  tte 
notke  to  be  conaidared  and  nialaeted. 


Dated  lalyK: 

Acttng  Kef^unl  ufrectui ,  nocKyMTontodt 
Region. 

[PR  Doc  89-19489  Filed  8-17-80: 8:48  aaul 


Concaoelon  Contract  Haooflaltane 

AOnen  Natiaaal  Paik  Service,  kiteriar. 
AcnoNf  Pablie  notiee. 

SmsMARV:  Public  nofice  ie  bcscby  givea 
that  the  National  Paik  Service  propeeea 
to  negotiate  a  coneeeeioa  contract  with 
The  Cavern  Supply  Company,  fric. 
authorizing  it  to  coi^biie  to  peovide 
food  services,  souvenirs,  metchaodiae. 
nursery,  kennels,  and  parcel  checking 
facilities  and  services  for  the  public  at 
Carlsbad  Carems  Nationd  Paik,  tiew 
Mexieo  for  a  period  of  B&een  (15)  years 
froBs  JaaiWKy  1. 198(k  thraiigb  Deeensber 
31, 2084 

■FFKTMftflMn:  October  17.  laaa 

ABiMiB^^^  nncnvieii  pntm  sbvuIu 
contact  the  St^artntendent.  Cariahad 


CaaasBe  Natiaoal  Pack,  8218  Natiaaal 
Paries  Hi^MMgr.  Carfabad.  Naw  Maxiaa 
68220,  for  infbnnation  aa  to  the 
requirements  of  tfae  ptupueed  oootracL 


assessment  ti£  Ae  rnwirfiniaantal  J 
of  this  prapoaed  action  has  been  aMda 
and  it  has  been  deteminad  thai  It  Witt 
not  significantly  aSect  Oe  quality  of  the 
environment  and  that  it  is  not  a  maior 
Federal  action  having  signfficaat  Impact 
on  the  environment  under  die  National 
Enviromentaf  Micy  Act  of  lOBB.  Th» 
environmental  asaessiuent  and  fbuttng 
of  no  sigRncant  impact  may  be 
revieweo  in  Ike  Sapenntendenrs  oWae, 
Carfsoao  ^smms  NaUoou  Park. 
The  foregoing  concessioner  has 
perMfmeo  its  otingations  to  Sie 
satfaaiaciiaR  or  tlie  Secreta^^  under  an 
existing  ecHMraet  wbidi  ejqiiree  by 
limitation  of  time  on  Dece^erSI, 
and  therefore,  paEsaaot  to  die 
of  SactkK  8  of  Ike  Act  of  Qotabera 
(79  Stat  988;  ILSlC  38}.  ia  anMda«  la  ha 
givaa  prefanaee  ki  the  iiiiBjinLoftha 
contract  and  ta.  the  aagotiatkai  ai  a  aaw 
contract  as  dafiaed  ia  38  CFR  51& 

The  SecMlaey  wiH  conakler  aad 
evaluate  all  pnynenls  aa  a  laaak  ef  tkis 
notice^  Aay  propoaal.  mcladiaf  tkat  of 
the  existing  eoBcasskiner,  Bast  ba 
poataiarkad  or  haad  delivered  oaer 
before  tiks  siaaiadi(eoUi)  day  fnllmwii^ 
publication  of  tkianotiGS  to  be 
considered  and  avakiated. 

Dated  August  &  1989. 
lohaE-Coak. 

Regional  Director,  Soutbwwet  Region 
[F8  Pnr  19  19«fln  niart  ■  r  BQr  rtitf  m^ 


:  National  Park  Service.  Interior. 

ACTION:  Notice  of  Meatiag  of  Histeiy 
Areas  Committee  of  Advisory  Board. 


R  Notice  is  hereby  given  in 
accordance  wfth  the  Federal  Advisory 
Commission  Act  tfiat  a  meeting  of  the 
History  Areas  Committae  of  the 
Secretary  of  the  Interior's  National  PSrk 
Syateni  Advisory  Board  wm  be  held  at 
9:00  s.ai.  at  Hie  folavMng  luuatton  and 
date. 

DATC  September  11. 1888. 

LOCATION:  1100  L  Street  NW  (2nd  Ftoor 
Conference  Reaai  8810).  Washington. 
DC. 

FOR 

Benjamin  Levy,  Senior  I 


34280 


I 
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History  Division.  National  Park  Service. 
P.O.  Box  37127.  Washington.  DC  2001^ 
7127.  Telephone  (202)  343-8164. 

■uwimeNr ARv  mrmimation: 

The  purpose  of  the  History  Areas 
Committee  of  the  Secretary  of  the 
Interior's  National  Park  System 
Advisory  Board  is  to  evaluate  studies  of 
historic  properties  in  order  to  advise  the 
fun  National  Park  System  Advisory 
Board  meeting  on  October  IB,  1989  of 
the  qoalificdtions  of  proi>ertIes  being 
proposed  for  National  Pflstoric 
Landmark  designation,  and  to 
recommend  to  the  full  Board  those 
properties  that  the  Committee  finds 
meet  the  criteria  of  the  National  Historic 
Landmarics  Program.  The  members  of 
die  Histoiy  Areas  Committee  are:  Mr. 
Robert  Bnriey.  Chair,  Dr.  Holly  Anglin 
Robinson,  Dr.  AUonz  Lengyd,  Mrs. 
Anne  Walker. 

The  meeting  «v4ll  include 
presentatioDs  and  discussions  on  the 
national  historic  significance  and  the 
Integrttj  of  numerous  imiperties  being 
nominated  for  National  Historical 
Landmark  designation.  These 
nominations  include  16  properties  being 
considered  for  an  astronomy  and 
astrophysics  theme  study  located  in 
California,  District  of  Cohmibia,  Illinois, 
Maryland.  Massachusetts,  New  Jersey, 
Ohio.  Pennsylvania,  Vermont.  West 
Virginia,  and  Wisconsin;  13  maritime 
resources  located  in  California,  Iowa, 
Maine.  Maryland,  Massachusetts, 
Michigan,  Missouri,  Ohio,  and  Oregon; 
archeological  properties  located  In 
Mississippi  and  Oregon;  a  constitutional 
site  in  Connecticut:  a  recreation  site  in 
Missouri:  and  a  Civil  War  site  in 
Virginia. 

The  meeting  wiU  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  ot  the  public 
may  file  with  the  Committee  a  written 
statement  concerning  matters  to  be 
discussed.  Written  statements  may  be 
submitted  to  the  Senior  Historian, 
History  Division.  National  Park  Service, 
P.O.  Box  37127,  Washington.  DC  20013- 
7127.  Minutes  of  the  meeting  will  be 
available  in  the  office  of  the  History 
Division.  National  Park  Service.  WASO. 
for  public  inspection  approximately  4 
weeks  after  the  meeting. 

Dated:  August  10,  igea 

IwiyURofsn, 

AaaociateDinctor.  Cultural  Reeounes 
National  PaHtServht,  WASa 

(FR  Doc.  89-19401  Flkd  9-17-88!  ft4S  am] 


INTERSTATE  COMMERCE 
COMMISSiON 

[Finance  Docket  No.  31387  (Sub-No.  1)^ 

Canadian  National  Railway  Co,  Leaae 
From  Grand  Trunk  Weettm  Raflroad 
COn'DeciakNi  1 

AQCNCV:  Interstate  Commerce 
Commission. 

ACnON:  Notice  of  decision  accepting 
application  for  consideration. 


I  The  Commission  is  accepting 
for  consideration  the  application,  filed 
luly  TO,  1989,  by  Canadian  National 
Railway  Company  to  lease  Grand  Trunk 
Western  Railroad  Qsnpany's  Railport 
intermodal  facility  in  Chicago,  IL 
Pursuant  to  49  CFR  pert  1180,  the 
Commission  finds  this  to  be  a  minor 
transaction. 

dates:  Written  comments  must  be  filed 
with  the  Interstate  Commerce 
Commission  no  later  than  S^tember  18, 
1989.  Comments  fit)m  the  Se<a«tary  of 
Transportation  and  Attorney  General  of 
die  United  States  muat  be  filed  by 
October  2, 1989.  Api^cants'  reply  is  due 
by  October  23, 1989.  Comments  must  be 
served  on  all  parties  of  record  within  10 
days  of  the  Commission's  issuance  of  a 
service  list.  A  revised  list  will  be  issued 
shortly  thereafter. 

KM  FURTHm  INFOmiATION  CONTACT: 

Joseph  H.  Dettmar,  (302)  275-7246.  [TIMJ 
for  hearing  impaired:  (202)  275-1721]. 
ADOIICSSIS:  Send  orkjinal  and  10  copies 
of  all  documents  to:  Office  of  the 
Secretary,  Case  Control  Branch,  Attn: 
Finance  Docket  No.  31387,  (Sub-No.  1), 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

In  additioa  concurrently  send  one 
copy  of  all  documents  to  the  United 
States  Secretary  of  Ttansporiation,  the 
Attorney  General  of  the  United  States, 
and  to  applicants'  representative: 
Docket  Clerk,  Office  of  Chief  Counsel, 

Federal  Railroad  Administration, 

Room  5101, 400  Seventh  St..  SW.. 

Washington,  DC  20590. 
Attorney  General  of  fiie  United  States, 

Washington,  DC  20600. 
Charies  A.  Spitulnik.  Hopkins,  Sutter, 

Hamel  &  Park,  888  Sixteentii  Street, 

NW.,  Washington.  DC  20006. 


'  The  docket  number  hat  been  modified  by 
adding  Sub-Na  1  to  diattngtith  thit  proceeding  irom 
Pinanoe  Docket  Mio.  31387.  Canadian  Notional  fly. 
Co.—Portiai  Revoc  of  Clam  Exempt— Leaae  from 
Grand  Trunk  WeiL  R.  Co.  ^ol  printed),  ierved 
lanuary  27.  ISSS.  which  gmied  a  partial  tmocation 
of  the  ciaaa  exemption  for  emaactioaa  within  a 
corporate  family  onder  M  QFR  ll8a2(dX9)  to  the 
extent  that  It  rebted  to  the  rail  propertloa  Involved 
In  thU  application  procaedln. 


SUPPISMCNTARV  MFORMlATION:  By 
application  filed  July  2a  1989,  Canadian 
National  Railway  Compeny  (CN)  and 
Grand  Trunk  Western  Raihttad 
Company  (GTW),  collectively  referred 
to  as  applicants,  seek  Commission 
approval  under  49  U.S.C  11343,  et  seq., 
for  CN  to  lease  GTWs  Railport 
intermodal  facility  (Railport)  in  Chicago, 
IL  In  addition,  the  parties  will  enter  into 
a  "Haulage  Agreement"  providing  for 
the  operation  of  CN  intermodal  trains  by 
GTW  personnel  over  the  GTW  lines 
between  Port  Huron,  MI,  and  Railport 
The  term  of  the  lease  is  3  years,  with  an 
option  for  a  3-year  extenaion.  Annual 
rental  will  be  $227,280  payable  in 
monthly  installments.  "The  lease  will 
take  effect  on  the  commencement  date 
of  the  accompanying  hattlage 
arrangement  Applicants  contemplate 
consummation  of  the  transaction  no 
later  than  December  31, 1989,  or  as  soon 
as  the  Commission's  approval  is 
obtained.  Applicants  contend  that  this  is 
a  minor  transaction  under  49  CFR 
1180.2(c),  and  they  submitted  an 
application  hi  accordance  with  the 
railroad  consolidation  piocedures  at  49 
CFR  part  1180  for  minor  transactions. 

CN,  a  crown  corporation  of  Canada,  is 
a  Class  I  carrier  operatiog  in  the 
provinces  of  Canada,  except  for 
Newfoundland,  and  in  the  states  of 
Minnesota,  New  York,  and  Vermont  It 
interchanges  traffic  with  U.S.  rail 
carriers  at  border  points  in  Maine, 
Michigan,  Minnesota,  New  Hampshire, 
New  York,  North  Dakota,  and 
Washington.  GTW  is  a  Class  I  railroad 
operating  in  Michigan,  Gliio,  Indiana, 
and  Illinois.  It  is  a  wholly  owned 
subsidiary  of  Grand  Thiak  Coiporation 
(GTC),  which  is  a  wholly  owned 
subsidiary  of  CN.  GTC  also  owns  the 
Central  Vermont  Railway,  Inc.,  and  dte 
Duluth,  Winnipeg  and  Pacific  Railway 
Company,  which  are  operating  railroad 
companies. 

Railport  is  GTWs  western  terminus 
and  is  not  served  by  any  other  railroad. 
GTW  conducts  switching,  blocking,  or 
other  direct  interchange  with  Other 
carriers  at  its  Blue  Island  yard,  or  via 
the  networic  of  switching  and  belt  line 
carriere  in  the  Chicago  terminal. 
Railport  is  used  only  as  an  intermodal 
facility. 

Applicants  state  that  Railport  will  be 
a  crucial  factor  in  the  suecess  of  CN's 
dedicated  transborder  intermodal 
service  (Laser  trains)  between  Montreal 
and  Toronto,  in  the  east  and  Chicago  in 
the  west  The  Laser  ti^ini  currentiy 
operate  as  GTW  trains  between  Port 
Huron  and  Railport.  Undfcr  the  haulage 
arrangement  GTW  will  Continue  to 
move  die  trains,  but  CN  Will  have  direct 
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control  over  all  other  aspects  of  the 
service. 

Moreover,  applicants  asset  that  the 
transaction  will  benefit  bodi  carriers 
financially.  CN  will  improve  the 
profitability  of  its  intermodal  operations. 
GTW  will  realize  financial  benefits  from 
reduced  costs.  The  lease  to  CN  will 
relieve  GTW  of  the  cost  of  operating 
and  staffing  a  facility  for  which  it  has  no 
independent  need. 

Applicants  contend  that  the 
transaction  will  not  reduce  competition 
nor  result  in  a  monopoly.  It  involves  two 
separate  markets:  (1)  The  provision  of 
intermodal  services  in  the  Chicago 
terminal  area;  and  (2)  the  movement  of 
intermodal  transborder  traffic  in  the 
Chicago-Montreal/Toronto  corridor. 
According  to  the  applicants,  Uie 
transaction  will  not  have 
anticompetitive  effects  in  eidier  market 
GTW  will  continue  to  move  Laser  trains 
between  Port  Huron  and  Chicago  under 
the  haulage  arrangement  CN  will  simply 
replace  GTW  as  operator  of  Railport 
and  will  be  reqwnsible  for  mariceting, 
pricing,  and  scheduling  the  service. 
Railport  will  continue  to  handle  Laser 
trains  or  any  other  traffic  that  CN  moves 
through  the  facility.  No  other  carrier 
uses  Railport  as  the  terminal  for 
handling  its  intermodal  traffic  that 
originates  or  terminates  in  Chicago. 

Applicants  also  argue  that  the 
transaction  is  not  likely  to  result  in  a 
monopoly  or  a  restraint  of  trade  in 
freight  service  transportation.  CN  states 
that  it  will  not  gain  access  to  any  new 
maricet  since  it  currentiy  operates  in  die 
Chicago-Montreal/Toronto  market  and 
indirectiy  serves  the  Chicago  terminal 
market  The  transaction  is  merely  a 
means  for  CN  to  gain  direct  control  over 
the  Qiicago  terminal  phase  of  its 
operations.  The  transaction,  it  says,  will 
enhance  its  competitive  position  in  the 
transborder  intermodal  maiket  by  . 
improving  its  service  to  customers,  but  it 
will  continue  to  face  stiff  competition 
from  motor  carrien  as  well  as  fit>m 
other  U.S.  and  Canadian  railroads. 

Applicants  state  that  no  CN 
employees  will  be  adversely  affected  by 
the  transaction.  However,  GTW  intends 
to  abolish  the  28  non-management 
positions  at  Railport  and  w^  terminate 
its  arrangement  with  its  operating 
contractor.  Although  CN  does  not  intend 
to  offer  employment  to  these  affected 
employees,  GTW  will  offer  emplc^rment 
to  some  of  diese  employees  at  odier 
locations  and  will  reimburse  hired 
employees  for  relocation  expenses. 
Moreover,  applicants  anttdpate  that  the 


Commission  will  impose  labor 
protective  conditions  *  on  its  approval  of 
the  transaction,  and  GTW  will  assume 
responsibility  for  payment  of  any 
displacement  or  dismissal  allowances  or 
other  reqidred  benefits  to  affected 
employees. 

Applicants  state  that  they  are  seeking 
approval  of  this  transaction  under  49 
U.S.C  11343.  radier  dian  handling  it  as 
an  exempt  transaction  within  the 
corporate  family,  49  CFR  1180.2(d)(3),  to 
secure  the  exemption  from  the 
application  of  all  other  laws  that  is 
provided  by  49  U.S.C  11341(a).  They 
request  that  the  Commission  specifically 
find  that  preemption  of  the  requirements 
of  die  Railway  Labor  Act  (RLA),  45 
U.S.C  151,  et  seq.,  is  necessary  to  permit 
them  to  implement  the  proposed 
transaction.  In  view  of  the  recent, 
decision  in  Burlington  Northern  R.  Co.  v. 
United  Trans.  Union,  882  F.2d  1286  (7th 
Cir.  1988),  applicants  contend  that  they 
must  request  a  specific  finding  that 
preemption  of  the  RLA  is  necessary  to 
permit  diem  to  cfury  out  the  proposed 
lease  here.  But  cf.  Brotherhood  of 
Railway  Carmen,  et  aL  v.  I.CC,  Nos. 
86-1724  and  86-1694  (DC  Cir.  July  25, 
1989). 

Under  49  CFR  1180.4(bH2)(iv),  we 
must  determine  whether  a  profwsed 
transaction  is  major,  significant  minor, 
or  exempt  The  proposal  here  involves 
two  Class  I  railroads  but  has  no  regional 
or  national  significance  and  will  neither 
result  in  a  major  market  extension  nor 
reduce  the  present  level  of  competition. 
Accordingly,  we  find  the  proposal  is  a 
minor  transaction  as  defined  in  49  CFR 
1180.2(c).  Since  the  application  complies 
with  our  regulaticxis  governing  minor 
transactions,  we  are  accepting  it  for 
consideration. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Interstate  Commerce  Commission  in 
Washington,  DC  In  addition,  they  may 
be  obtained  upon  request  from 
applicants'  representative  named  above. 

Any  interested  persons,  including 
government  entities,  may  participate  in 
this  proceeding  by  submitting  written 
comments.  Any  person  w^o  files  timely 
written  comments  shall  be  considered  a 
party  of  record  if  the  person's  comments 
so  request  In  this  event  no  petition  for 
leave  to  intervene  need  be  filed. 

Consistent  widi  49  CFR 
1180.4{d)(l)(iii).  written  comments  must 
contain: 


(a)  The  docket  number  and  tide  of  die 
proceeding; 

(b)  Hie  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shsll 
be  made; 

(c)  The  commenting  party's  position, 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  of  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request  the  request  must  indicate  the 
disputed  material  facts  that  can  only  be 
resolved  at  a  hearing;  and 

(f)  A  Ust  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 

Because  we  have  determined  that  the 
proposal  in  this  proceeding  constitutes  a 
minor  transaction,  no  responsive 
applications  will  be  permitted.  The  time 
limits  for  processing  a  minor  transaction 
are  set  fortii  at  49  U.S.C  11345(d). 

Discovery  may  begin  immediatdy.  We 
admonish  the  parties  to  resolve  all 
discovery  matters  expeditiouriy  and 
amicably. 

This  action  will  not  significandy  affect 
either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resotirces. 

It  is  ordered: 

1.  This  proposal  is  found  lo  be  a  minor 
transaction  under  49  CFR  1180.2(c). 

2.  The  application  in  Finance  Docket 
No.  31367  (Sub-No.  1)  is  accepted  for 
consideration. 

3.  The  parties  shall  comply  with  all 
provisions  as  stated  above. 

4.  This  decision  is  effective  on  the 
date  of  service. 

Decided:  August  11. 1968. 

By  the  Commission.  Chairman  Gradison. 
Vice  Chairman  Simmons,  Commissioners 
Andr^.  Lamboley,  and  Piiillips.  Commissioner 
Lamboley  did  not  participate  in  the 
disposition  of  this  proceeding. 
Kathleen  M.  King, 
Acting  Secretary. 
[FR  Doc.  88-19497  Filed  8-17-88;  8:45  am] 


[Docket  Na  AB-2M;  Sub-No.  •4X) 

SouUwiii  riallwBy  CaioBna  DIvWon 
and  Souttwm  RaHway  Co^ 


■  The  labor  pratactioo  oooditkns  ctdlnarily 
Impniarl  in  laase  tmnsBrtinii  aw  thoss  set  tarti  In 
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n  Interstate  Commerce 
Commission. 


I 

/  Vol.  54.  No.  159  /  Friday,  August  18,  19S9  /  Notices 


Notio*  of  ejumptkiB. 


■UMHMiy:  Tha  Interstate  Commerce 
CoBiniMion  exempts  from  the  prior 
approval  requirements  of  48  UJS.C. 
10803,  et  aeq.,  the  abandonment  by 
Southern  Railway-Carolina  Division  of 
14J  miles  of  rail  line  between 
Hasskamp  and  Camden.  SC,  and  the 
discontinuance  of  operations  by 
Soudiem  Railway  (k>mpeny  over  4  miles 
of  the  line  between  Hasskamp  and 
Hagood,  SC  subject  to  standard  labor 
protective  conditions  and  certain 
enviroamental  conditiuus  rdated  to 
post-abandonment  plans. 

DATCS:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  20, 1888.  Formal  expressi<His 
of  intent  to  file  an  offer  >  of  &iancial 
assistance  under  48  CFR  1152.27(cX2) 
must  be  filed  by  August  28. 1868. 
petitions  to  stay  must  be  filed  by 
September  5. 1888.  and  petitions  for 
reconsideration  must  be  filed  by 
September  15, 18ea 


:  Send  pleadings  referring  to 
Docket  No.  AB-280  (Sub-No.  64X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representative:  Virginia 
K.  Young,  NorfbDc  Southern 
Corporation,  Three  Commercial  F4ace, 
Norfolk,  VA  23510-2191. 

Fon  FURiiiui  MromuTiON  contact: 
Joseph  H.  Dettmar,  (202)  275-7245.  [TOD 
for  hearbig  impaired:  (202)  275-1721]. 

mjPPLEMEHTARV  WKMMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2228,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
288't357/43Se.  (Assistance  for  die 
hearing  imparied  is  available  tivough 
TDD  service  (202)  275-1721.] 

Decided:  August  14, 1989. 

By  the  Cnwikrinn.  rii«>«.^n  Gwdlsnn. 
Vice  Chairman  Simmons,  Commissioner 
Andra.  Lanbotay.  and  niilBpe. 
Kathleen  M.  Kii^ 
Acting  Secretary. 

[PR  Dot;.  8B-19498  FQed  8-17-88t  ft45  am) 
■UMS  cone  70SM1-M 


DEPARTMEfrT  OF  JUSTICE 

Fwlaral  Bureau  Off  Prtoom 

Intant  To  Prvpara  •  Draft 
Envfronmantal  Impact  Statamanl 
(DEIS)  for  the  Conatruction  of  a 
Federal  CorroetkMial  Complax 
Allenwood,  Union  County,  PA 

AOENCV:  Federal  Bureau  of  Prisons, 
Department  of  Justice. 

action:  Notice  of  Intent  to  Prepare  a 
Draft  Environmental  Impact  Statement 
(DBS). 


■  See  Bxempt  of  RaU  Abandoimen^-Offert  of 
Pinan.  Aatht.  4 1.CC2d  M4  (1987). 


1.  Proposed  Action:  the  MS. 
Department  of  Justice,  Federal  Bureau  of 
Prisons  has  determined  that  a  new 
Federal  Correctional  complex  ia  needed 
in  ita  system.  A  lOOD  acre  tract  of  land 
on  the  Allenwood  Federal  Prison  Caaep 
near  the  Town  of  Allenwood, 
Pennsylvania  will  be  evaluated.  The 
proposal  calls  for  the  construction  of  a 
550  bed  high  security  facility,  a  800  bed 
medium  security  frH^ty  and  a  500  bed 
minimum  security  oemp. 

Approxhnately  300  of  the  1000  acres 
would  be  used  for  road  access,  inmate 
housing,  administration,  program  and 
service  q>aces  and  service  and  support 
facilities.  bi  addition,  exercise  areas 
wouhi  be  inchided  fci  tiie  needed 
acreage. 

Z.  In  the  process  9f  evaluating  the 
tract  of  land,  several  aspects  will 
receive  a  detailed  eammination 
including:  utihties,  traffic  patterns,  noise 
levels,  visual  introsion,  threatened  and 
endangered  species^  cultural  resources, 
and  socio-economic  impacts. 

3.  Alternatives:  In  developing  the 
DEIS,  the  options  of  no  action  and 
alternative  sites  for  the  proposed  facility 
will  be  fully  and  thoroughly  examined. 

4.  Scoping  Process:  During  the 
preparation  of  the  DEIS,  there  will  be 
numerous  opportunities  for  public 
involvement  in  order  to  determine  the 
issues  to  be  examined.  A  scoping 
meeting  will  be  held  at  a  location 
convenient  to  the  citizens  of  AHenwood. 
The  meeting  will  be  weD  publicized  and 
will  be  held  at  a  time  which  will  make  it 
possible  for  the  puUic  and  interested 
agencies  or  oiganizations  to  attend.  In 
addition,  a  number  of  informal  meetings 
have  abeady  been  beld  and  will  be 
continued  by  representatives  of  the 
Bureau  of  Prisons  with  interested 
community  leaders,  officials  and 
citizens. 

5.  DEIS  Preparation:  Public  notice  wiU 
be  givea  concening  the  availabttity  of 
the  DEIS  for  poUie  review  and 
comment 


6.  Address:  Questione  concerning  the 
proposed  action  and  the  DEIS  can  be 
answered  by:  Lloyd  Md^ifillan,  Site 
Acquisition  Specialist,  Office  (rf 
Facilities  Development  and  Operations, 
Administration  Divisicn,  Federal  Bureau 
of  Prisois,  320F^t  Stnet.  NW., 
Washmgton.  DC  20634.  Tetephone:  (202) 
272-8871. 

Dated:  August  9, 1989. 
Buddy  L.  Grain, 

Chief,  FacHities  Opemtiona,  Federal  Bareau 

ofPrieoiw,  Department  ofjtntice, 

[PR  Doc  89-19057  Filed  8-17-89;  8:45  am] 


DEPARTIIENT  OF  LAtOR 

Employment  and  Training 
Adminlatratlon 


InvMtlgallone  I 
CarllflcaHonaofBlglMRy  to  Apply  for 
Worker  Ad|uetNfienl  I 


Petitions  have  been  tied  with  the 
Secretary  oi  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1874  ("the  Act")  and 
are  identified  in  the  /^i)endix  to  tlya 
notice.  Upon  receipt  of  these  petitions. 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  E^>loyment 
and  Training  Administration,  has 
instituted  investigationB  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whetho- 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  tmder  Htle  II, 
Chapter  2,  of  the  Act  Tie  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
tiffeatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  anjr  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  28, 1988. 

Interested  persons  are  invited  to 
submit  written  comments  regarcHng  the 
subject  matter  of  tiie  investigations  to 
the  Director,  Office  of  t^ade  Adjustment 
Assistance,  at  the  address  diown  below, 
not  later  than  August  28, 1988. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Ikvde  Adjustment 
Assistance,  Ebiploymeilt  and  Training 
AdminlstiHtlou.  US,  Department  of 
Lab(v,  801 D  Street  NVf .,  Washhigton, 
DC  20213. 


/  VoL  5i.  No.  1»  /  FHday,  Ai«nat  18,  Iflit  /  Notion 


Signed  et  WaaUiVlan.  DC  this  7th  dqp  si 
August  1880. 

Marvin  M.Fooks. 

Director,  Office  of  Trade  A^uatamat 
Assistance. 


Appendix 


(Union/woffcsn/llnTl) 


Location 


fKWWSd 


Na 


ArSdas  preduosd 


Avtex  Rbsra,  Inc..  (ACTWU).„ 

BethonnQy  Minos,  Inc.  (Wort(6rs) 
BMhsnargy  Mtnas,  Inc.  (Wdkai^ 

Celsius  Energy  Co.,  (Wodiere) 

DPSC  (ComiMny) 

DPSC  (Compsny) 

DPSC  (Company) 

Delta  CrMfnicals.  Inc.  (ICWU) 

DevNe^-Sundstrand  (Workors) 

Dsrrick  WoN  Ssnf.,  (Company) ...................... 

East  TsKas  Pipa  Sainrios.  Inc. 

Edmar  Croaions,  IneVEdmar  Ca  (Company) 

Gadnay  A  Associates  (Company) 

Ganaral  Motors  CPC  (UAW/GM) 

Ganmt  M(itofs«)C.  Body  Assembly  (UAW) 

Gcaderoe  Petrolaini  Sanwoaa 

Goodaa  Rubber  Co.,  (Wwfcers). 

llomiscatBger  CoipL  (UAW> 

Joy  rpolwsaf  Cap.  (WortMra).. 

KaaiMt  Quidanoe  4  NsvlgsMon  Oocp.,  (Woftiore) 

LavMon  Mtg.  Co.,  tno,  (IBEW)^ 

Levolor  Ijoranizan.  Inc.  (Company) 
Levolcr  Lorantzan^  bis.  (Company) 

MCENA,  Inc.,  (Worfcars) 

MaIouC  M40«  Inc^  (Wortwrs)  ..k....t».....»-m«.».»».... 

Maloul  IMb..  Inc.  (Wortiafa) 

Mwattien  01  Ca.  (Wortwffl. 

R€90uroM  (MMnQ,  Inc.  (WOrttBT^  .».»»......».»....«.•« 

RhMvn  MIb>  Col,  (Co>wpMny|...-»..«..^— _,..^.«.««« 
StfnsuoQ  kiMnwBOWli  Inc.  (VvQnccf^MWH«wM«««« 

Scnith  DriNinQ  Co^  Inc.  (Wovtori)  -..^ ^.„.......— 

Teledyne  Wisconsin  Motor  (UAW) — 

(Tha)  TMwn  Co.  (SWLU) 

XppML  a  Ooa.  Inc.  (Woiliars) 

Qeneral  Motors/BOG  Chaasls  flisuiitily 


Front  Royal,  VA. 
Bghty  Four,  PA_ 
Eleworth,  PA...._ 

Denver,  CO 

ADA,  OK. 


TX_. 

Casper,  WY 

SevsportME — 

Royal  Oak.  Ml 

Monahana,  TX 

Hughes  Springs,  TX». 

ailton,NJ 

Dsnwsr,  CO 


L«winB.MI.. 
Dsmer,  00- 


Bninlreah  MA 

Ootorado  Springs,  00. - 

Cedar  Rapids,  IA 

Hialeeh,  FL 

Wayne.  NJ — 

Wsst  MnQtfonv  RL 
PiirAold,  NJ ......»~. 

Rocfcswsyi  NJ ....... 

MMand.TX 

WNispoini,  iA...».. 
Cantort,  TX 


Robinson,  IL 

Houston,  TX ........ 

Ct«cago,N 

Lsdgewood,  NJ.„ 
Lawrenoeville,  IL.. 

WestAat.Wl 

Canton,  OH 

AbHsns,  TX —I 

Lansing.  Mi 


8/7/88 
8/7/89 
8/7/89 
8/7/88 
8/7/88 
8/7/88 
8/7/89 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/89 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
7/17/88 
8/7/89 
8/7/88 
8/7/89 
8/7/88 
8/7/88 
8/7/89 
8/7/89 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 
8/7/88 


7/18/88 
7/24/89 
7/24/88 
7/24/88 
7/10/88 
7/10/88 
7/10/89 
7/12/88 
7/22/89 
7/18/88 
7/28/88 
7/13/88 
7/27/88 
7/24/89 
7/18/88 
7/14/88 
7/21/88 
7/20/88 
7/17/88 
7/19/88 

4/9/88 
7/25/88 
8/21/89 
7/19/89 
6/15/88 
7/28/88 
7/28/88 
7/18/88 
7/M/88 
7/20/88 
7/20/89 
7/21/88 

7/20/88 

7/27/88 
e/27/88 

7/18/89 


23.212 
23.213 
23,214 
23,219 
23,216 
23,217 
23218 
23,219 
23,220 
23,221 
23.222 
23^223 
23,224 

?3,?r9 

23,226 

23,227 
23,226 
23^228 
23,230 

23,231 

23.234 
23,236 

23^38 
23.237 
23,238 
2^2W 
23,240 
23.241 
23242 
23243 
23244 
23245 
23246 
23247 


Synthfliic  rayon  flbovs 
MetaMurgicil  ooil 

Oiages 

Dawr«ha(e  el  tooie 

DcMmhole  ol  tooto 

Downhole  ol  toots 

Chemicels  tor  wood  a 

Mfg.  eQuipment 

Oiagas 

OlAgas 

Vsnity  Mys 

Oiages 

Cws 

Bodtae  tor  QM  cere 

wages 

NitogritBd  circuits 
Comtnjciton  civwt 
Tsnnit  shoos 
Gutdaiwea 
Electrical  wlitae 
Engineering  8 


Oiagae 


Ol&gas 
Oiaga 


Color  TVs 
Oiagas 
Gasen^« 
Bearings* 

Design  Ignito 
C«s 


[FR  Doc.  88-19608  Filed  »-17-8B;  8:45  am] 


[TA-W-21,818eleL] 


Cai  uncatloii  RoQWdkiQ  EBQltilllty  to 
Apply  for  Woikar  Ad|H8tiMnt 


In  tiie  matter  of  Odeeo  Intemational  Ocean 
Odyssey  Rig;  TA-W-«218A  Washington. 
TA-W-21,918B  CaUfoniia.  TA-W-21,n8C 

Alasiia. 

In  accordance  witii  Section  223  of  the 
TMde  Act  of  1874  (18  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  (rf  Eligibility  to  h^Yy  for 
Woriker  Adjustment  Assistance  on 
January  25, 1888,  applicable  to  all 
woriwrs  of  Ocean  Drilling  and 
Exploration  Company,  New  Orleans, 
Louisiana. 

The  certification  is  being  aaiended  to 
include  the  Ocean  Odyasey  drilling  rig 


which  shut  dovim  in  1888  and  to  specify 
the  divisions  in  New  Orleans,  Louisiana 
to  be  included  under  tiie  certification. 
"Hie  Ocean  Odyssey  had  decreased 
employment  and  s^es  in  1886  onnpared 
to  188S.  Tlie  rig  operated  oS  the  coasts 
of  Washington.  C^lifcmiia  and  Alaska 
during  the  period  between  October  1, 
1985  and  December  31, 1886. 

Woricers  of  Odeca  Inc  and  Odeco 
Engineers  at  New  Orleans  are  intended 
to  be  covered,  accorduogly  the  notice  ia 
amended  to  include  the  Ocean  Odessey 
drilling  rig  of  ODECO  Intemational  and 
to  specify  the  intended  coverage  at  New 
Orieans,  Louisiana. 

The  amended  notice  applicable  to 
TA-W-21018  is  hereby  issued  as 
follows: 

All  wotken  of  8m  Ocean  Drilling  and 
E}q)loration  Company.  ODECO  Engineers, 
and  ODECO  Inc.  New  Orieans.  Louisiana  and 
the  Ocean  Odyssey  drilling  rig  of  ODECO 
Intemational  whidi  operated  off  the  coasts  of 
WasMngton.  CaHfbmia  and  Alasita  who 
became  totally  or  partially  separated  from 


empioyment  on  or  after  October  1.  ia8B  and 
before  December  31. 1968  are  eligibla  to  apply 
for  adjustment  assistance  under  Sectkm  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC  this  lOdi  day  of 
August  1988. 
StsphaaAWandnai, 
Deputy  Director.  Office  ofLegielation  and 
Actuarial  Services.  UIS. 
[FR  Doe.  88-19504  Filed  8-17-88;  8:46  am] 
aajJNQOOoc  4st 


rrA-W-21,841ateL] 

Range  DrIMngCa 
Kanaaa;  DIainieealof 
R( 


City, 


In  tha  matter  of  TA-W-22,944  Mundy 
Contract  Maintenance,  Incoiparated 
Houston,  Texas. 

Pursuant  to  28  CFR  80.18  applications 
for  administrative  reconsideration  were 
filed  witii  die  IKrector  of  tiis  Office  of 
trade  Adiastment  Aaeistanoe  Cor 
workers  et  the  Range  Drilling  Conpany. 


I 
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Arkansas  Qty,  Kansas  and  Mundy 
Contract  Maintenance,  Incorporated. 
Houston.  Texas.  The  reviews  indicated 
that  the  applications  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determinations.  Therefore  dismissal  of 
the  applications  were  issued. 

TA-W-21,941:  Range  Drilling 
Company,  Aricansas  City,  Kansas 
(August  9. 1989) 

TA-W-22.944;  Mundy  Contract 
Maintenance,  Incorporated,  Houston. 
Texas  (August  9, 1989) 

Signed  at  WaaUngton.  DC  this  lOdi  day  of 
August  1960. 

Marvin  M.  Peaks. 

Dinctor.  Offkt  of  Trade  Adjustment 
AMButanoe. 

[FR  Doc.  89-19506  Filed  8-17-60;  8:46  am] 


107-C) 


Rodcy  Holloir  Coal  Co;  RIWow  fof  ■ 
ModHleatlon  of  Apptcatlofi  of 
■■nonory  snviy  siWNnra 

Rocky  Hollow  Coal  Company,  Lobata, 
West  Vii^inla  25677  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75J00  (low-  and  medium-voltage  circuits 
serving  three-phase  alternating  current 
equipment:  circuit  breakers)  to  its  Mine 
Na  1  (IJ).  No.  46-05195)  located  in 
Mingo  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c)  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  diat  low-  and  medium- 
voltage  power  circuits  serving  three- 
phase  alternating  current  equipment  are 
required  to  be  protected  by  suitable 
circuit  breakers  of  adquate  interrupting 
capacity  which  are  properly  tested  and 
maintained.  Sudi  breakers  are  required 
to  be  equipped  with  devices  to  provide 
protection  against  undervoltage, 
grounded  phase,  short  circuit,  and 
overcurrent. 

2.  Widi  the  use  of  undervoltage 
release  breakers  to  meet  the 
requirements  for  undervoltage 
protection,  it  is  necessary,  after  each 
power  outage,  for  a  person  to  travel  to 
each  belt  drive  location  and  reset  the 
circuit  breali;ers  before  the  conveyor 
belts  can  stut  and  productiiHi  can 
resume. 

3.  The  use  of  undervoltage  circuit 
breakers  also  creates  an  extremely 
haxardous  safety  condition.  Whenever 
the  power  blinks,  woriwrs  are  dashbig 


to  each  belt  drive  location  to  reset  the 
circuit  breakers.  A  sense  of  urgency 
often  causes  the  woikers  to  take 
unplanned  actions  which  places  their 
safety  and  the  safety  of  their  fellow 
workers  in  jeopardy. 

4.  As-an  alternate  method,  petitioner 
proposes  to  use  contactors  and' voltage 
monitors  in  lieu  of  circmit  breakers  to 
obtain  undervoltage  protection  with 
specific  equipment  and  procedures  as 
outlined  in  the  petition. 

5.  Petitioner  states  that  the  proposed 
alternate  method  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  file4  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration.  Room  627. 4015  Wilson 
Boulevard.  Ariington.  Vir^a  22203.  All 
comments  must  be  postmaiked  or 
received  in  that  office  on  or  before 
September  18, 1989.  Copies  of  Uie 
petition  are  available  f^r  inspection  at 
that  address. 

Dated  August  la  1988. 

PatricUW.SUvey, 

Director,  Office  of  Standards,  Regulations 
and  Variances, 

(PR  Doc.  88-19506  Filed  8->17-88;  8:45  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Parfonnanco  Review  ioard; 


AOmcv:  National  Endowment  for  the 
Humanities.  , 

action:  Notice.  | 


V.  This  notice  announces  a  new 
appointment  of  the  National  Endowment 
for  the  Humanities'  Performance  Review 
Board. 

date:  Effective  July  31, 1969,  Jerry 
Martin.  Assistant  Chairman  for  Studies 
and  Evaluation  has  been  designated  to 
replace  Susan  Metis,  Assistant 
Chairman  for  Adminisfration,  as  a 
Member  of  the  SES  Performance  Review 
Board  until  March  31, 1990. 
RM  RMTHCR  mrORMATION  CONTACT: 

Timothy  G.  Connelly,  Director  of 

Personnel,  National  Endowment  for  the 

Humanities.  1100  Pennsylvania  Avenue, 

NW.,  Washington.  DC  20506. 

Lynne  Cheney. 

Chairperson. 

[FR  Do&  80-10*14  Filed  8*17-80: 8:45  am] 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applicatlona 
Received  Under  the  Antaictie 
Conaervatlon  Act  of  1978 

AQENCV:  National  Science  Foundation. 

action:  Notice  of  Permit  Applications 
Received  Under  the  Antarctic 
Conservation  Act  of  1978,  Public  Law 
95-541. 

awiMARY:  The  National  Sdence 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978.  NSF 
has  published  regulations  tnder  the 
Antarctic  Conservation  Aot  of  1978  at 
Title  45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 

date  Interested  parties  are  invited  to 
submit  written  data,  comments,  or  views 
with  respect  to  the  permit  applications 
by  September  21, 1986.  Pennit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below.  I 

AOORCSa:  Comments  should  be 
addressed  to  Permit  Officei  Room  627, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  DC 
20550. 

FOR  FURTHOI INTORMATION  CONTACT: 

Charles  E.  Myera  at  the  above  address 
or  (202)  357-7934. 

aUPPtlMCNTAL  mRNUNATlON:  The 

National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95>«41),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  in  1964  by 
the  Antarctic  Treaty  Consaltative 
Parties,  recommended  establishment  of 
a  permit  system  for  various  activities  in 
Antarctica  and  designatioa  of  certain 
animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special*Scientific 
Interest.  Additional  information  was 
published  in  the  Federal  Register  on  July 
17, 1986.  The  applications  feceived  are 
as  follows: 


ifecer 


1.  Apidicant 

Mark  A  Chappell,  Department  of 
Biology,  Univeraity  of  California. 
Riverside,  Riverside,  CA  91621. 
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Activhy  foe  Which  PannU  Roquaetod 

Taking,  import  into  U.S.  The  applicant 
is  cmidacting  a  study  of  the 
physiological  condition  of  seebirds 
breeding  near  Pahner  Station, 
Antarctica,  in  relation  to  the  effects  of 
the  recent  oilspiU  tfiere.  The  applicant 
will  collect  stomach  content  and  blood 
samples  form  Adelie  penguins  (140): 
blue-eyed  shags  (10);  southern  giant 
petrels  (10);  and  South  Polar  skuas  (10). 
These  specimens  will  be  released  after 
samples  are  taken.  Up  to  five  Adelie 
penguins  will  be  sacrificed  for 
calibration  of  body  composition 
measurements. 

Locatkm 

Pahner  Station.  Antarctic  Peninsula 
vicinity. 


October  1989— March  igoa 

2>  ^ipDcant 

Richard  RiWdn.  Hon  Point 
Environmental  Laborattxiea.  University 
of  Maryland,  Cambridge,  MD  21613. 

Activity  for  Wfaidi  Pennit  Raquaatad 

Introduction  of  non-indigenous 
species  into  Antarctica.  This  applicant 
proposes  to  study  tiie  notrition  of 
planktonic  larvae  prodnced  by  marine 
benthic  invertebrates  (asteroids  and 
echinoids).  Larvae  siovival  on 
particulate  food,  disaolved  organic  food 
and/or  yolk  provided  by  the  parents  will 
be  investigated. 

The  study  requires  algal  cultures  to 
rear  mass  cultures  of  larvae  to 
determine  food  preference  and  grazing 
characteristics.  Six  non-indigenous 
species  of  algae  are  required  to  feed 
lavaral  cultures  for  nutritional  studies. 
The  six  species  are:  Synechococcus. 
Dunaliella,  Skeletonema,  Isochrysis, 
Thalassiosira,  and  Nannochoris. 
Cultures  of  indigenous  species  of  algae 
will  also  be  established  and  used  to  feed 
larvae  for  grazing  preference  and 
characteristics. 

All  cultures  mil  be  maintained  in 
enclosed  incubaton  at  the  Ekhmd 
Biological  Laboratory.  Larvae  will  be 
reared  within  the  Aquarium  Building  at 
McMurdo.  Non-indigenous  species  of 
algae  will  not  be  rrieased  in  the 
environment  AD  non-indigenous  species 
will  be  destroyed  (heat  killed  by 
autoclaving)  at  die  end  of  the  study. 
Cultures  of  indigenous  species  of  algae 
will  be  transported  bade  to  the  U.SjA 
(University  of  M«yland)  to  study 
physiological  charecteristks  of  tiie 
antarctic  algae. 


Location 

McMurdo  Station.  Antarctica. 

Dates 

October  1989— January  1990. 
Chailas  E.  Myara. 
Permit  Office. 
[FR  Doc.  88-19510  Filed  8-17-80t  8:45  am] 

BUJJNO  COOC  7SW-01-M 


Advleofy  Comnilttee  for  Aationofnical 
Sdencee  SuDcoininlltee  on  Radio 
Aatrenoiny;  Meetln9 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Public  Law 
92-463,  as  amended,  the  National 
Science  Foundation  announces  the 
following  meeting: 

Name:  Advisory  Qunmittee  for 
Astronomical  Sciences  Subcommittee  on 
Radio  Astronomy 

Date  B  Time:  September  7  and  8, 1969 
9KX)  PM— 5:00  PM 

Place:  National  Science  Foundation 
Room  1243 

Type  of  Meeting:  September  7  and  8, 
1989  Open 

Contact  Person:  Dr.  Vernon  L 
Pankonin,  Program  Director,  Galactic 
and  Solar  System  Astronomy,  Division 
of  Astronomial  Sdences,  Room  615, 
National  Science  Foundation, 
Washington.  DC  20650  (202/357-7620) 

Summary  Minutes:  May  be  obtained 
from  the  contact  p«8on  at  tlw  above 
address. 

Pubpoee  of  Committee:  To  provide 
advice  and  recommendations 
concerning  research  programs. 
prtqMisala.  and  projects  in  NSF-fimded 
astronomy  with  the  objective  of 
achieving  the  hi^iest  quality  forefitrnt 
research  for  the  funds  allocated.  To 
provide  service  and  recommendations 
concerning  short-range  and  long-range 
plana  in  astronomy,  including  a 
reconunendation  of  relative  priorities. 

Agenda:  September  7  and  8 

Discussion  of  the  scientific  areas  that 
show  the  greatest  {mmiise  widi  regard 
to  new  breakthroughs  in  discovery  and 
understanding  using  groond-based  rado 
astronomy  technques. 

Discussion  of  activities  and  initiatives 
which  are  needed  to  address  the 
scientific  problems  identified  above. 
M.RBbaoGaWiy(kr, 
Committee  Maaagtment  Officer. 
[FR  Doc.  se-ieiae  Fllad  8-17-80;  8:46  am) 


NUCLEAA  REaULATORY 


Georgle  Poerar  Co,  et  aU 


Fkidlno  of  No  Sl9nlflcent  linpect 

The  United  States  Nudear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NFP-6e 
and  NFF-81  to  the  Georgia  Power 
Company,  et  al.,  (the  li^nsee)  for  the 
Vogtle  Electric  Generating  Plant  Uidts  1 
and  2,  located  on  ttie  licensee's  site  ia 
Burke  County,  Georgia. 

EoirtioaBaantal  AaaesaoMBt 

Identification  of  Proposed  Action 

The  proposed  amendments  woiikl 
revise  the  proviskm  in  the  TechnicBl 
Specifications  (TS)  relating  to  reload 
fuel  enrichment 

The  im^MMed  action  is  in  aocndance 
with  the  licensee's  applieatioas  dated 
June  12  and  July  17, 1969. 

The  Need  for  the  Proposed  Action 

The  prcqnaed  changes  ate  needed  so 
that  the  liorasee  can  use  hi^er 
enrichment  fiieL  incsease  flaxibility  by 
extending  fuel  liradiatian,  and  p«mit 
operation  of  longer  fitel  cydes. 

Envtronmental  Impacts  of  the  Proposeo 
Action 

The  proposed  TS  revisions  wouhl 
permit  use  of  fuel  enriched  with 
Uranium  235  in  excess  of  4  weight 
percent  and  up  to  4.55  wei^t  percent 
and  the  licensee  would  exped  the  fad 
to  be  irradiated  to  levds  above  33 
gigawatt  days  per  metric  ton  (GWD/ 
MT),  but  not  to  exceed  36  GWD/MT. 
The  safety  considerations  associated 
with  fuel  storage  and  reactor  operations 
with  higher  enrichment  and  extended 
irradiation  have  been  evaluated  by  the 
licensee.  The  licensee  has  conduded 
that  such  changes  would  not  adversely 
affect  plant  safety.  The  proposed 
changes  have  no  effect  on  die 
probability  dT  any  aoddent  The 
increased  bumup  was  considered  in  the 
original  safety  analyses  and,  dwrefore, 
does  not  change  the  analysis  of  fission 
products  that  might  be  released  in  the 
event  erf  a  serious  acddent  No  changes 
are  being  made  in  the  types  or  amounts 
of  any  radiological  effluents  that  may  be 
released  offsite.  There  is  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occiqiational  radiation 
expoaupe. 

With  regard  to  potential 
nooraAdogical  impects  of  reector 


I 

Federal  Regbter  /  Vol.  54.  No.  159  /  Friday.  August  18.  1989  /  Notices 


operation  with  higher  enrichment  and 
extended  irradition,  the  proposed 
changes  to  the  TS  involve  systems 
located  withhi  the  restricted  areas,  as 
defined  in  10  CFR  Part  20.  They  do  not 
affect  nonradiological  plant  effluents 
and  have  no  other  environmental 
impact. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  fuel  and  extended 
irradiation  are  discussed  in  the  NRC 
stafTs  assessment  entitled  "NRC 
Assessment  of  the  Environmental 
Effects  of  Transportation  Resulting  from 
Extended  Fuel  Enrichment  and 
Irradiation."  dated  July  7, 198a  This 
assessment  was  published  in  the  August 
11. 1968  Fadmd  Ra^star  (53  Fr  30355)  as 
part  of  the  Carolina  Power  and  Light 
Co.,  et  al,  Shearon  Harris  Nuclear 
Power  Plant,  Unit  1.  Envinmmental 
ImpactAssessment  and  Finding  <Afio 
Kffdflcant  InqMct  for  the  utilizati(m  of 
hl^er  enriched  fuel  and  extended  fuel 
irradiation  and  is  hereby  referenced  for 
this  Environmental  Assessment  and 
Finding  of  No  Sigidflcant  ImpacL  As 
indicated  thereiou  the  environmental 
cost  contributions  of  the  proposed 
increase  in  the  fiiel  enrichment  and 
irradiation  limits  are  either  unchanged 
or  may  in  fact  be  reduced  from  those 
summarized  in  Table  S-4.  as  set  forth  in 
10  CFR  51  JB(c).  Therefore,  the 
Conunisslon  concludes  that  there  are  no 
significant  radiologidal  or 
nonradiological  envirounental  impacts 
associated  with  the  proposed 
amendments. 

Alttmative  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmental  effects  that  would  result 
fit>m  the  proposed  action,  any 
alternatives  would  have  equal  or  greater 
environmental  hnpact 

The  principal  alternative  would  be  to 
deny  the  requested  amendments.  TUs 
would  not  reduce  environmental 
impacts  of  plant  operations  and  would 
result  in  reduced  operational  flexibility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
related  to  the  operation  of  the  Vogtle 
Electric  Generating  Plant.  Units  1  and  2" 
dated  May  1985. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  Uie 
licensee's  request  that  supports  the 
proposed  amendm^L  Tl^iI^C  at)|{t(^d . 
not  cduAiTt  ofiier  aigencfes  or  persons. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not  - 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
signficant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  the 
amendments  dated  June  12. 1989, 
supplemented  July  17, 1989  which  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  Dociunent  Room, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  and  at  the  Burke  County  Library, 
412  4th  Street  Waynesboro,  Georgia 
30830. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  August  1989. 

For  the  Nuclear  Regulatory  Cominlsiioii. 
David  B.MatthMn, 

Director,  Project  Directonte  IIS.  Division  of 
Reactor  Projects  I/II  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doa  80-19458  Filed  9-17-88;  8.-45  am] 
eajJNQ  oooc  tsn-sihi 


[Docket  Na  50-133] 

Envireninentel  Aeeeaement  end 
Fkidlng  of  No  SignffloMit  Impect 
RegenMng  en  ExemfMHon  From  the 
Requiremente  olio  CFR  5a54(w) 
Pedfle  Qee  end  Eleetife  Ca  Humboldt 
Bey  Power  Plent,  Unit  3 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  issuance  of  an  exemption 
bom  the  requirements  of  10  CFR 
50.54(w)  to  Pacific  Gas  and  Electric 
Company  (the  licensee),  for  Humboldt 
Bay  Power  Plant,  Unit  3,  located  in 
Humboldt  County,  CaUfomia. 

Eovironmental  Assessment 

Identification  of  Propaeed  Action 

By  application  dated  June  9, 1989, 
Pacific  Gas  and  Electric  Company 
requested  an  exemption.  The  exemption 
will  reduce  the  current  requirement  for 
minimum  primary  property  damage 
insurance  for  the  permanently  shut 
down  Humboldt  Bay  Rawer  Rant,  Unit 
3,  from  $100,000,000  to  $63.160.00a 

The  Need  for  the  Proposed  Action 

The  licensee  is  requesting  an 
exemption  from  the  current  requirement 
for  primary  property  damage  insurancer 
in  order  to  reduce  the  amount  of 
insurance.  ODverage  required.  andUie 
associated  premium  payments. 


Humboldt  Bay  Unit  3  was  shut  down 
on  July.2, 1976  and  all  speat  fuel  was 
subsequently  transferred  ID  the  spent 
fuel  pool.  The  operating  license  was 
modified  to  possess-but-net-operate 
status  on  July  16, 1985.  On  July  19. 1988, 
the  NRC  approved  a  decommissioning 
plan  that  required  safe  storage  of  spent 
fuel  on-site  until  a  Federal  respository 
was  available  to  receive  it 

On  November  3, 1982,  the  Commission 
granted,  at  the  request  of  tie  licensee,  a 
previous  exemption  to  the  reqiurements 
of  10  CFR  50.54(w)  provided  a  minimum 
of  $100,000,000  of  primary  property 
damage  insurance  was  m^tained.  The 
licensee  now  asks  for  a  further 
reduction  of  the  minimum  property 
damage  insurance  coverage  to 
$63,160,000  and  states  that  the  cost  of 
maintaining  the  insurance  will  be 
reduced  by  about  $94,000  per  year.  The 
licensee  believes  the  reduced  mtnimnm 
coverage  amount  to  be  adequate  to 
cover  costs  of  on-site  cleanup  following 
accidents  because  the  reactor  may  not 
be  operated  and  all  fuel  ia  stored  on-site 
such  that  a  nuclear  criticajity  accident  is 
not  credible. 


Environmental  Impact  oj 
Action 


tflhe 


Proposed 


The  proposed  action  is  administrative 
only  and  will  have  no  environmental 
impact  since  an  adequate  amount  of 
insurance  is  being  retained  to  cover  on- 
site  recovery  frt>m  accidents. 

Alternative  Use  ofResouives 

This  action  does  not  involve  the  use  of 
resources. 

Agencies  and  Persons  Consulted 

The  fJRC  staff  is  reviewing  the 
licensee's  request  No  other  agencies  or 
persons  were  consulted. 

Rndiiig  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment  the 
Commission  concludes  that  the 
proposed  action  will  not  Isve  a 
significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  June  9, 1989  which  is  available  in 
the  Commission's  Public  document 
Room.  2120  L  Street  NW.,  Washington. 
DC  20555  and  at  the  Eureka-Humboldt 
County  library,  4?1 1. Street  Eureka» 
California.       : '.-'■..>.  '.'...y"'.' 

Dated  at  RockviUe.  Maiyltfid.  this  Uth  day^ 
of  August  1989. 
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For  Hm  NoclMr  Regiidatisy  Commissfciii. 
Michaai|.Bdl, 

Chief  Regulatory  Branch,  IXrision  of  Low- 
Level  Waste  ManagOnmt  and 
Decmnmiasioning,  Offn»Clf  Nuclear  Material 
Safety  and  SafBffiank. 
[FR  Doc.  89-19461  FUed  8-17-88;  BM  am] 


AdMeory  Committee  on  neecter 
Sefeguerde;  tloint  SuboommRleee  on 
Extreme  Exiemel  Plienomene  end 
wvvrv  AGctGeme;  eweonfl 

Hie  ACRS  Subcommittees  oa  Extreme 
External  Hienomena  uid  Severe 
Accidents  will  hold  a  joint  meeting  on 
September  6. 1989,  Room  P-lia  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  September  6. 198»-8:30 
a  jn.  until  the  conclusion  of  bnshiess. 

The  Subcommittees  will  be  briefed  l^ 
the  NRC  and  industry  on  the  Individual 
Plant  Examination  for  Kctemal  Events 
(IPEEE)  program. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  die  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  die 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept 
and  questions  may  be  asked  only  by 
members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  ^oudd  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staffs 
its  consultants,  and  other  huterested 
persons  regarding  this  review. 

Further  infbmiation  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  reschjBduled,  me 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  mal  statements 
and  the  time  allotted  dierefbr  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognixant  ACRS  staff  member,  Kfr. 
Hpidto  Igne  (telephone  aoi/4e^«192) 
between  7:30  ajn.  and  4:15  pjD.  Psrsona 
plamdag  to  attend  this  making  are 
used  to  ooetact  die  above  named 


tndividaal  oneor  two  dayabefbre  dw 
scheduled  meetfag  to  be  advised  of  any 
changes  in  schedule,  etc  whidi  may 
have  occurred. 

Dated  August  la  1989. 


Chief,  Project  Review  Branch  No.  Z 
[FR  Doa  89-19611  FUed  8-17-88;  845  am] 


IDoekata  Nee.  90-S18  and  fO-YMI 

Indtane  Mlchigen  Povfer  C04 
woniraeiBuuii  01  weuenoeoff 
Amendmente  to  FecHty  OperetbiQ 
Uoeneee  end  OoDortunltv  for  Hearlna 

The  United  States  Nuclear  Regulatory 
Commission  (tiie  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DPR-58 
and  DPR-74  issued  to  the  Indiana 
Michigan  Power  Company  (the 
licensee),  fior  operation  of  Donald  C 
Cook  Nuclear  Plant  Units  Nos.  1  and  2, 
located  hi  Berrien  County,  Michigan. 

In  accordance  with  the  licensee's 
application  for  amendments  dated 
January  27, 1989,  footnotes  would  be 
added  to  Tables  3.3-13  and  4J-0  for 
both  Units  1  and  2  w^ch  would  dlow  a 
portion  of  the  Waste  Gas  Holdup 
System  Explosive  Monitming  System  to 
be  inoperable  for  180  days  on  a  one-time 
basis  so  that  it  may  be  replaced.  This 
proposed  amendment  would  also  make 
some  editorial  changes. 

Prior  to  issuance  of  the  pn^xised 
license  amendments,  the  Comnission 
will  have  made  finding*  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulaticms. 

By  September  18. 1989.  the  licensee 
may  file  a  request  for  a  hearing  widi 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  vAm 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shedl  be 
filed  bi  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  hi  10 
CFR  Part  2.  If  a  request  for  a  hearing  or 
petition  lot  leave  to  intervene  is  filed  by 
the  above  date,  die  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  CoBunission  or  by  the 
Chairman  of  die  Atomic  Safetv  and 
Licensfaig  Beard  Fand.  win  rale  on  the 
request  and/or  petition,  and  dw 
Secretary  erdie  deeignated  Atomic 
Safetyand  Licensing  Board  wUliasqe  a 


notice  of  healing  or  an  appropriate 
order. 

As  reqnirBd  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  perticularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  die  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  hitenrention  should  be  pennitted 
witii  particular  reference  to  the 
following  facton:  (1 )  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  wder  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  taitnest  The  petition  should 
also  identify  the  specific  aspects)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  fvior  to  the 
firat  prehearing  conference  sdieduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  fint  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene,  which  must  include  a  list  of 
the  contentions  that  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shaD 
be  limited  to  matters  witliin  the  scope  of 
the  amendments  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  vrill  not  l>e  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  beomne 
parties  to  die  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportiinity  to 
participate  fully  in  the  conduct  of  die 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  \i&. 
Nuclear  Reg^tory  Commission. 
Washington,  DC  20655,  Attention: 
Dodketing  and  Service  Branch,  or  may 
be  deUvcnred  to  die  Commission's  PubUc 
Document  Room,  2120  L  Street  NW., 
Wadiin^on,  DC  by  die  above  date. 
Where  petitions  are  filed  during  die  last 
ten  (10)  days  of  die  notioe  period,  it  is 
requested  diet  the  petitioner  promptly  so 
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inform  the  Commiasion  by  a  toU-free 
telephone  call  to  Western  Union  at  1- 
800-325-6000  (in  Miasonii  1-600-342- 
6700).  The 'Western  Union  curator 
should  be  given  Datagram  Identificatian 
Number  3737  and  the  foDowlng  meaaage 
addressed  to  Lawrence  A.  YandeE- 
petitioner's  name  and  telephone 
number  date  petition  was  mailed,'  piUnt 
name;  and  publication  d^te  and  page 
number  of  this  Federal  Rambler  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  GeraM  QiamoS,  Esq.,  Shaw, 
Pittman.  Potts  and  'IVowbri(^,  2300  N 
Street  NW.,  Washii^ton.  DC  20037, 
attorney  for  die  licensee. 

Nontimely  fffings  of  petitions  for  leave 
to  liilei  veiie,  amended  petltiuus, 
sopplemental  petitions  and/or  requests 
for  hearfaig  wHl  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  otEicer  or  the 
presiding  Atoniio  Safety  and  licensing 
Board  titat  the  petition  and/or  reqnest 
shodd  be  granted  based  upon  a 
bakndi^  of  die  factors  specified  in  10 
CFR  2.714{aHlKiH»)  andi714(d). 

If  a  request  for  hectring  is  received,  the 
Commisaion's  staff  may  issue  the 
amendment  after  it  coraj^etes  its 
tacfaoieal  review  and  prior  to  the 
completion  of  any  required  htaiing  S  it 
pablislMis  a  further  notice  for  pubBe 
coounent  of  its  proposed  fining  of  BO 
significant  haawda  coiwideraUou  in 
accordance  witfi  lO  CFR  saoi  and  60.92. 

For  father  details  with  reapect  to  tbie 
action,  see  the  application  for 
aawndaients  dated  Janoary  27,  l«ee 
wbidi  ia  andabie  far  piib4c  in^ectieB 
at  the  Cowmisaion's  AMicDocmient 
Room,  2120L  Street.  NW.,  Waahimtoa. 
DC  20555.  and  at  the  Maade  Pi«8(on 
Piilanske  Menorial  Library,  900  Market 
Street,  Si  foaeph,  Michigan  49016. 

Dated  at  Rockville,  Maryland,  thii  11 A  day 


I 
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For  toe  Noaear  Ragulatoiy  Ooinniisiion. 
UwrsMBA-TaadM. 
Acting  DiBBCtor.  Project  IXntOomHe  m-l. 
Divisfm  of  Reactor  PtvfectB,  O.  IV,  V» 
SpecMProjeets.  Ojfkmt^NmJmuKegalutorv 
Commmim. 

|FR  Doc.  89-19459  Filed  8-17-89:  &-45  am} 


been  loiBiad  in  GaB£sanaBoe.%idtli  the 
Fadaral  Adviaoiy  CoBuauttee  Act 
(FACA)  to  review  th^  document  Tbe 
first  meeting  of  the  committee  was  held 
on  luly  13-15, 1989  (as  noticed  in  the 
PEOERAL  REOiSTER  on  June  23. 1989,  54 
FR  26455).  Public  coqmients  on  this 
document  are  abo  solicited. 

NiniEG-llSO  summarizes  estimates  of 
frequencies  and  risks  of  core  damage 
accidents  for  five  nuclear  reactors  of 
different  designs  and  discusses 
perspectives  gained  throu^  Aese 
assessments  and  their  potential  uses  by 
the  NRC  staff. 

The  first  draft  of  fJUREt3-1150  was 
published  in  February  i987  for  public 
cofluiieut  The  document  was  also 
reviewed  by  three  independent  review 
committees.  Major  saodifications  woe 
made  to  the  draft  document  based  on 
additional  staff  review  and  the 
comments  received  from  the  pabbc  and 
the  review  committees. 

Sin^  copies  of  the  eecdad  draft  of 
NlAlEG-llSO  can  beobtained  free  of 
charge,  to  tut  extent  of  si^ply.'by 
writing  to  the  U.S.  Nadear  Regulatory 
Commission,  Washiqgtan.  DC  20565, 
Attention:  Divfsioo  of  InfanBation 
Support  Services.  Office  of  Information    ' 
Resources  Management  Teleptume 
requests  caonot  be  accommodated. 

Public  comments  should  be  s^it  to 
Chiet  Regulatory  Publications  Branch. 
Division  of  Freedom  of  Infooaatioo  & 
Publlcationa  Servicei.  P-223.  Office  of 
Administration.  U.S.  Nuclear  Regalatmy 
Commiasixui,  Washington,  DC  20565. 

The  120-day  comment  period  ends  on 
Decemberlfi,  198a 

The  comment  ktteis  and  the  second 
draft  of  NUREG-115a  are  avaUable  for 
inspection  and  copyiing  in  the 
Commission's  Public  Document  Room. 
2120  L  Street  NW,  Washington.  DC 
There  is  a  fee  for  copying. 

Dated  at  Rodnriila.  MD  this  14di  day  of 

August  use. 

For  Ike  Nadaar  Ba^ihtarf  CaoudMieaL 
Brian W.r 


Director.  Dmehn  ofSyttmne  Keeearch. 
QfficeofMmekernegeiHory/teemBtii. 
[FR  Doc.  a»-IOMO  Fl6d»-1T.«(  8c45  an] 


OFFICE  OF  HAaUOtMENT  AND 


TbB  US.  Nuclear  Beguktoiy 

Commi— fim  piVU^^  die  JiBSlddMft 

of  NURBG-IUOL  "Santa  AMidnyt 
RiakK  Aft  AaaaMiMBi  lKflnlX& 


AonecStatiltlodfipIicy  Office.  Office 

(OMB). 

Id 


statistical  areas  (MSAs);ffiid  of  hearings 
on  the  MSA  standards. 

summary:  OMB  soitdts  farther  public 
comment  on  the  standarrb  to  define 

metropolitan  statistical  trees  fMSAs). 
This  notice  summarizes  |>ublic  coraniwit 
received  to  a  notice  of  Dlecei^ier  20, 
1988,  requesting  mmmontB  on  the 
existing  MSA  standards;  announces  that 
OMB  vifR  bold  a  public  kearing  on  the 
MSA  standards;  presents  certain 
preliminary  conchisions;  and  reqoests 
further  comments. 

Mm:  Comments  frooi  the  pub&c  aboaM 
be  submitted  no  later  thin  October  17, 
1986. 

AlxmESS:  Comments  should  be 
addressed  to:  Office  of  Ihformafion  and 
Regulatory  Affairs,  Statistical  Policy 
Office,  New  Executive  CESce  Building, 
Room  3228,  Office  of  Manageaient  and 
Budget  Washington;  DC  20503. 

FOR  FWOHER  IWORMAIlfW  COMMCT 

Maria  E.  Gonsdez,  Offioe  of  fadEonnation 
and  Regttlatpcy  Again.  Stetiaticnl  R>licy 
Office.  New  Execstwe  Office  Bidkbig. 
Room  3228,  Office  of  MniMgeagnt  and 
Bodget  Washington,  DC  20603,  (202) 
395-7313. 

Public  Hearing:  OMB  iriB  bold  a 
public  bearing  where  coamtents  on  the 
MSA  standards  may  be  presented.  The 
hearbig  wHl  be  held  on  Wednesday. 
September  20, 1989, 1:90  p.m.  at  ^  New 
Execotive  Office  BoHding,  Room  2010, 
725 17th  St.,  NW.,  Washfagten.  DC 
20503.  llioseteterested  Ht  paitiupatiiig 
shBeld  contact  Maria  E.  Gonzriez, 
Office  of  Information  and  Regululury 
Affairs,  fffiOB,  Room  3228,  OMB, 
Washington.  DC  20508  (Trieptione  (202) 
395-7313). 

8WPLEMENTABV  WroOUTION:  C^ 

December  20, 1888,  OMB  ptblished  lor 
public  comment  a  noticei^aereafter 
referred  to  as  the  December  MBft  notice) 
entitled  Metropolitan  Statistical  Anas 
(53  No.  244,  Federal  Register,  51175- 
51181).  OMB  aet  a  daacUiM  £or  coaaaaai 
ofFebnuiylT.loea 

OMB  received  99  leMeiB  of  caonant 
on  the  December  UBS  ■■lice.22  peBaaat 
were  bom  Maaiitanaf  QDngHaa;  5 
peroeftt  froK  Fadaral  aiMKiaa:  za 
percent  leoia  Stafte  and  laca} 
govsriTaiMls.  SO  pareant  ft—  the 
priirntn  ■■rtnr  Thn  mrapk  In  mt  of 
comiaaateiaasailaMi 
OMB'a]niUe4a8kati 
Newr 

suNir..^ 

(Tela 

MSA  si 

April  1, 


Fadawl  Ragbtw  J  VoL  S4.  Na  ISO  /  Friday,  AngD«t  la.  1969  /  Noticaa 


Background:  OMB  defines 
metropolitan  statistical  areas  (MSAs)  as 
part  of  its  statistical  policy 
responsibilities  under  the  Paperwork 
Reduction  Act  (5  USC1320).  The 
concept  of  an  MSA  is  an  area  consisting 
of  a  large  population  nucleus  together 
with  adjacent  ccmununities  having  a 
high  degree  of  economic  and  social 
integration  with  that  nucleus.  MSAs  are 
composed  of  whole  coimties.  except  hi 
New  England  where  they  are  defined  by 
dty  and  town.  The  current  standards 
also  specify  that  an  MSA  of  more  than 
one  million  population  that  meets 
certain  other  spedfied  requirements  wiQ 
be  termed  a  "Consolidated  Metropolitan 
Statistical  Area"  (CMSA),  consisting  of 
major  components  recognized  as 
"Primary  Metropolitan  Statistical 
Areas"  (FMSAs).  hi  addition.  OMB 
defines  New  England  county 
metropolitan  areas  (NECMAs). 

The  MSA  standanis  were  fiirst  used 
for  the  1950  census  and  have  been 
reviewed  at  the  time  of  each  decennial 
census  since  then.  The  1980  MSA 
standards  published  in  the  Federal 
Register  (45  FR  958.  January  3, 1960)  are 
bebig  reidewed  now.  OMB  intends  the 
1990  MSA  standards  to  be  similar  to  the 
1980  MSA  standards,  except  where  we 
have  specifically  noted  a  possible 
change  in  the  section  that  follows  called 
"Summary  of  Comments."  After  die  June 
1992  announconent  defining  MSAs  for 
the  1990's.  based  on  Uie  1990  MSA 
standards  and  the  1990  census  results, 
the  determinations  will  not  be  reviewed 
again  until  after  the  2000  census,  except 
for  selected  changes  as  spedfied  in  the 
section  on  intercensal  updating. 

Summary  of  Comments 

General  Comments 

1.  leaue:  The  present  terminology  is 
confusing  and  should  be  darifled.  The 
term  MSA  can  mean  either  the  whole  set 
of  areas  defined  under  the  standard,  or 
just  those  whose  label  is  "MSA" — those 
metropolitan  areas  that  are  free- 
standing and  not  induded  in  any  CMSA. 

Response:  OMB  is  considering  using 
the  term  "Metropolitan  Areas  (MAs)"  as 
the  generic  desolptor  for  the  overall 
system,  and  using  CMSAs,  FMSAs.  and 
MSAs  to  identify  different  kinds  of 
individual  areas. 

2.  Issue:  A  concise  statement  of  the 
metropolitan  area  concept  is  needed. 

Response:  The  general  concept  of  a 
metropolitan  area  is  that  of  a  geographic 
area  consistii^  of  a  large  population 
nudeus  together  with  adjacent 
communities  having  a  high  degree  of 
eomomic  and  social  integration  with 
that  nucleus.  Smne  areas  are  defined 
around  two  or  mora  BocleL 


A  standard  set  trf  metropolitan  areas 
in  the  United  States  is  defined  by  the 
Office  of  Management  and  Budget  as 
part  of  its  statistical  poUcy 
responsibilities  under  the  Paperwork 
Reduction  Act 

3.  Issur.  State  whether  the  basic 
concept  of  an  MSA  has  remained  the 
same  since  195a 

Response:  The  basic  concept  of  an 
MSA  (see  Issue  2)  has  remained  the 
same  since  these  areas  woe  first 
defined  for  the  1950  census.  However, 
the  spedfic  criteria  used  to  define  die 
area's  nudeus  and  to  implement  other 
aspects  of  die  basic  concept  have  been 
adjusted  from  time  to  time  to  refled 
changes  that  have  occurred  in  national 
setUement  and  commuting  patterns,  and 
to  maintain  definitions  that  are 
relatively  consistent  After  the  post-1090 
redefinition  we  intend  to  address  the 
issue  of  whether  more  extensive 
changes  are  needed  in  the  procedures 
for  defining  metropolitan  arecw. 

4.  Issue:  Provide  the  official  OMB 
definition.  If  any,  of  nonmetropoiitan 
areas. 

Response:  OMB  is  responsible  for 
defining  metropolitan  areas  for  Federal 
statistics.  Any  territory  not  induded  in  a 
metropolitan  area  is  referred  to  as 
nonmetropoiitan.  Other  Federal 
agencies  may  dassi{y  the  territory 
outside  of  metropolitan  areas  iat  their 
own  statistical  or  program  purposes;  for 
example,  the  Bureau  of  Labor  Statistics 
of  the  Department  of  Labor  dassffies 
areas  outside  of  MSAs  into  individual 
small  labor  market  areas  for  purposes  of 
estimating  labor  force  and 
unemployment 

5.  Issue:  Consider  returning  to  a 
simplier  metropolitan  dassification 
system. 

Response:  A  system  of  CMSA/FMSA/ 
MSA  dessification  will  continue  for 
1990.  llie  current  system  was  adopted  in 
1980,  following  a  review  of  changes  in 
the  distribution  patterns  of  the 
population  since  the  inception  of  the 
formed  definitions  in  195a  and  in 
response  to  the  data  requirements  of  an 
increasingly  sophisticated  data-using 
public 

&  Issuer.  Tbe  MSA  standards  should 
emphasize  consistency. 

Response:  OMB  assigns  a  high  priority 
to  maintaining  die  consistency  of  the 
metropolitan  area  concept  as  presented 
in  the  standards  over  the  past  40  years. 
However,  definitional  consistency 
cannot  equate  to  geografdiic  stabiUty. 
Metropolitan  areas  are  expanded  (or 
contraded.  or  combined)  to  refled 
growth  or  change  over  time. 

7.  Issue:  Condder  ahemative  methods 
for  determining  wdien  MSAs,  central 


dties,  or  outlying  counties  should  be 
disquatified.  such  as: 

A.  Disqualifying  areas  onfy  after  two 
successive  censuses  show  tbem  failing 
to  meet  the  required  thresholds. 

B.  Adopting  lower  thresholds  for 
retention  than  those  applicable  for 
initial  qualification. 

C  Eltminate  all  "grandfathering" 
criteria  diet  retain  previously  qualifying 
areas;  delete  any  area  that  does  not 
meet  the  current  standards  as  soon  as  a 
decennial  census  shows  diat  to  be  die 
case. 

Response:  We  will  consider  this  issue 
before  findizing  the  standards  for  the 
1990's.  We  welcome  comments  on  these 
or  other  alternative  approaches. 

&  Issue:  OMB  should  not  create  new 
MSAs  in  one  year  and  then  combine 
diem  with  others  two  years  later,  as 
occurred  in  1961-1963. 

Response:  OMB  has  two  options  wiUi 
regard  to  the  announcement  of 
metn^iolitan  areas  after  the  1990  census 
data  bwome  available: 

A.  OMB  can  announce  certain  newfy 
qualifying  areas  in  June  1991  based  on 
die  Coisus  ^ireeu's  1960  census 
population  counts  and  using  the  1960 
census  conmiuting  data,  since  1990 
commuting  data  will  not  yet  be 
available.  When  metropolitan  area 
ctmfigurations  using  the  1990  census 
commuting  data  are  announced 
(scheduled  for  June  1992)  the  areas 
announced  in  1991  may  be  modified. 
This  approach  is  consistent  with  the 
procedure  fdlowed  after  the  1960  census 
and  with  OMB's  established  practice  of 
announcing  new  areas  between 
decennial  censuses  when  they  reach  the 
prerequisite  thresholds.  In  addition,  it 
will  aUow  for  tbe  eariier  publication  of 
the  decennial  census  data  for  an 
expanded  set  of  metropolitan  areas. 
However,  it  will  probably  result  in  the 
announcement  oi  a  few  areas  that  will 
lose  separate  recognition  and  become 
parts  of  other  areas  wdien  the  1980 
commuting  data  become  available,  as 
was  the  case  after  the  1960  census. 
B.  OMB  can  wait  to  announce  all 
redefinitons  ol  metropolitan  areas  in  the 
United  States  until  the  complete  set  of 
1990  census  data  becomes  availaUe, 
scheduled  for  June  1992.  This  option 
provides  consistency  and  avoids 
announcing  s<»ne  areas  that  will 
probaUy  have  onfy  short-term  separate 
recognition.  However,  it  delays  the 
announcement  of  any  areas  diet  have 
met  the  required  thrMholds  in  1991.  It 
will  also  limit  die  number  of 
metropolitan  aiaas  for  which  statistics 
appear  in  die  1990  census  publications. 

We  invite  ooaments  on  whidi 
redefinition  option  OMB  should  adopt  tn 
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annomdng  metiopoktaa  anM  after  iIm 

1980  census. 

8. /«siie:  MSAe  aiKMild  be  defined  by 
cottBty  hi  New  Ei^ad  ae  in  the  leet  of 
the  country.  Alteiaatively,  tbe  New 
England  npumarh    dnfining  MSAs  in 

terms  of  tubcounty  geo^i^ic  areas 

should  be  adopted  nationwide. 

Response:  New  England  MSAs  mn 
definad  by  town  (township)  and  city 
rather  than  by  whole  county  due  to 
significant  differences  from  the  rest  of 
the  country  in  both  administrative 
functions  and  settlement  patterns.  Also, 
except  for  New  Er^gl»nf4  a  wide  range  of 
statistics  was  generally  not  availj£re 
below  the  county  level  when  standard 
metropolitan  areas  were  first 
established  at  the  time  of  the  1850 
census,  and  this  is  still  the  case. 
However.  0MB  does  issue  a  set  of 
metropolitan  definitions  in  terms  of 
whole  counties  for  New  England — the 
New  England  County  Metropolitan 
Areas  (NECMAs)— for  data  users  who 
wish  to  use  county  units. 

Given  the  continued  need  for  a 
comity-based  system,  and  the  existence 
of  die  supplemental  NECMA 
classification.  OMB  intends  to  maintain 
the  present  structure. 

10.  Isaoe:  There  is  concision  among 
the  terms  "merged",  "consolidated",  and 
"combined"  as  used  in  defining 
metroptriitan  areas  under  the  standards. 

Response:  OMB  will  clarity  (be 
meaning  of  these  different  terms  in  the 
MSA  atandards.  OMB  intends  to 
continiie  using  the  teirn  "consolidated" 
for  Consolidated  Metropolitan 
Stetiatfcal  Areas  (CMSAs). 

11.  Issue:  The  percent  of  population 
that  is  mban  is  an  indicatornsed  to 
qualify  oodying  cooattes  of  an  MSA.  If  a 

county  ia  indaded  in  an  MSA,  will  it  be 
called  "uiben'7 

Respoaee:  OMB  does  not  designate 
counties  as  "vban"  or  "mraL"  and  the 
Censas  Bureau  definitions  of  "«ban" 
and  "niral"  are  not  made  in  tenns  of 
counties.  Some  other  Federal  agendea 
have  deaigDated  ooanties  as  "urban"  for 
the  purpoees  of  certain  specific 
programs. 

12.  Issue:  State  [1)  dw  madiematiGal 
approach  to  rounding  and  predaion  of 
percentages,  densities,  and  ratioa  in 
determining  quahficatioB.  and  (2)  the 
sources  of  die  data. 

Responem  Peroentages,  H—fiHt^  ^nd 
ratioa  aie  expressed  to  the  nearest  tenth 
(one  dedmal  place]  and  conparisons 
between  them  are  made  on  that  basis 
For  exanqrfe.  if  a  coBsauitii«  iatarchai«e 
is  computed  at  1BM0  peicent.  it  ia  to  be 
rounded  to  ia.9  psroaat  if  the 
percentage  ia  ooaqiutsd  aa  ISLlMi  it  ia  to 
be  rounded  to  200  peccant  The 
linpoaad  Bse  of  QM  dedMl  piaoa  in  the 


19M  staadank  replaces  the  aae  of  two 
deciaial  plaoea  in  tlK  18B0  ataadards. 
The  sonrce  of  thedats  aaed  in  tiieae 
calculations  is  the  most  recent  decennial 
census,  except  in  coses  of  intercensal 
updating  (see  Issue  17). 

13.  laaue:  Define  what  is  meant  by  a 
"statistical  program." 

Response:  "Statistical  program" 
means  the  use  in  the  Federal  statistical 
system  of  all  resources  required  to 
collect,  process,  and  disseminate 
quantitative  information  on  dbe 
economic  and  social  practices  and 
experiences  of  the  people,  businesses, 
and  institutions  of  the  United  States. 

14.  Issue:  There  ia  no  distinction  in  the 
standards  between  statistical  and 
programmatic  uses  of  MSA  data. 

Response:  MSAs  are  defined  by  OMB 
as  part  of  its  statistical  policy 
responsibilities  under  the  Paperwork 
Reduction  Act  of  1910.  OMB  Bulletin  Na 
88-11  states  that: 

"AH  agencies  that  conduct  statistical 
activities  to  collect  and  publish  data  for 
MSAs  diould  use  the  most  recent 
definitions  of  MSAs  established  by 
OMB. 

"OMB  establishes  and  maintains  die 
definitions  of  MSAs  solely  for  statistical' 
purposes.  In  periodicaDy  reviewing  and 
revising  the  MSA  definitions.  OMB  does 
not  take  into  acconiA  or  attempt  to 
anticipate  any  nonslatistical  uses  that 
may  be  made  of  die  definitions,  nor  will 
OMB  modify  die  definitions  to  meet  the 
requirements  of  any  nonstatistical 
program." 

15.  Issue:  Indicate  how  OMB  obtains 
comments  from  the  public. 

Response:  OMB  solicits  comments 
from  the  public  on  the  MSA  standards 
through  notices  in  the  Federal  Repster. 
OMB  also  solicits  comments  from 
selected  organizations  and  persons 
interested  in  this  sub^t. 

Local  Opinion         I 

la.  Issue:  Define  tocal  opinion  and  its 
appropriate  sources,  and  state  its  role  in 
the  MSA  deaignatioa  process.  Bjq>and 
local  opinion  to  indade  views  of  the 
bunness  conmninity  as  expressed  by 
chambers  of  commesce.  plamtii^ 
commissions,  etc..  directly  to  OMB 
tather  than  dirougfa  Mw  Congressaooal 
delegation. 

Aeipansa-  Local  ofinion  is  the 
reflecttoa  of  the  views  of  the  pohlic  on 
sebctad  matters  related  to  the 
application  tA  the  standards  for  defining 
MSAs.  In  die  carrent  MSA  standards, 
local  opinion  is  a  iattca  in: 

A.  CooAteing  two  adjacent  MSAs 
whose  central  dti«8  are  wMiia  2S 
miles  of  each  othet. 

B.  identifioatiaa  of  FMSAa  wittto 
CMSAa. 


Q  Tiding  PMSAs.  I 

D.  TitUng  CMSAs  after  Identification  of 

the  largest  dty. 
E  Assignmnit  dl  an  area  that,  baaed  on 

commuting,  is  eligibla  for  inchuion  in 

more  than  one  area. 

We  believe  the  appropriate  focal  point 
for  local  opinion  is  ^e  Congressional 
delegation,  consisting  of  the  Senators  of 
the  State{8)  involved  and  the  United 
States  Representatives  of  the  area  in 
question.  As  part  of  the  1990  area 
redefinition  process,  members  of  the 
Congressional  delegations  will  be  urged 
to  contact  a  wide  range  of  groups  in 
their  communities,  indoding  business  or 
other  leaders,  chambera  of  commerce, 
planning  commissions,  and  local 
officials  to  solidt  comnKnts  on  specified 
issues.  After  the  thresholds  in  the 
statistical  atandards  have  been  met,  all 
pertinent  local  opinion  tiaterial  received 
by  OMB  on  these  matters  will  be 
considered  in  determining  the  final 
definition  and  title  of  the  area.  OMB 
also  will  consider  any  pertinent 
information  that  it  may  receive  hom 
other  sources  on  the  local  opinion  issue 
being  considered.  i 

Intercensal  Updating    ' 

17.  Issue:  Clarify  the  procedures  for 
intercensal  updating  of  MSA  definitions, 
and  discuss  the  poaaibility  of  addJng 
outlying  counties  between  decennial 
censuses.  Other  comments  stated  that 
fiequent  redefinitions  aie  an 
inconvenience. 

Response:  ftocedurea  to  update  MSA 
definitions  between  cenauses  will  be 
added  to  the  standards.  The  scope  of 
intercensal  MSA  updating  is  determined 
primarily  by  data  availAility.  For 
example.  Bureau  of  the  Census 
commuting  data  have  not  been  available 
between  censuses;  therefore,  definitions 
based  on  sections  of  the  standards  that 
rely  on  commuting  data,  such  as  those 
qualifying  outlying  counties  and  those 
defining  CMSAs  and  PMSAs.  have  not 
been  updated  between  oensuses. 

The  following  draft  for  a  new  section 
of  the  MSA  standards  tapubUafaed  for 
comment  ^ 

Section  XX.  MSA  Onnges  in 
Definitions  Between  Ceasvses 

Defuuttone:  A  Geotas  GeMui/  is  a 
special  canansandBctedJby  the  UJ&. 
Bureau  of  the  Cenaas  or  ■  daoennial 
census  count  qsdated  toreOad 
annexations  and  boundary  ( 
sincetiiei 


An  Of^dalBitamalK  la  a  pepriation 
estimato  isaaodby  tta  US.  Buraau  «f 
the  Census  for  an  i 
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A.  QuaiifieatioBae  an  AiSA.  A 
potential  MSA  qoaUfiea  for 
if: 

(1)  A  dty  reachea  50/100  population 
according  to  a  Census  Counter  Offidal 
Estimate. 

(2)  A  nonmetn^iolitan  county 
containing  an  urbanized  area  (UA) 
defined  by  the  Builbu  of  the  Coisus  at 
the  most  recent  decennial  census 
reaches  100/)00  populatioa  according  to 
a  Census  Count  or  Official  Estimate.  If 
the  potential  MSA  centered  on  the  UA 
consists  of  two  or  more  counties,  their 
total  population  must  reach  100,000.  In 
New  England,  the  dties  and  towns 
qualifying  for  the  potential  MSA  must 
reach  a  total  popiUation  of  75.00a 

(3)  The  Census  Bureau  defines  a  new 
UA  based  on  a  Census  Count  after  the 
decennial  census,  and  the  potential 
MSA  containing  the  UA  meets  the 
population  requirements  of  Section  XX. 
A(2J. 

if  an  MSA  is  qualified  intercensalfy, 
the  qualification  of  the  MSA  must  be 
confirmed  by  the  next  decennial  census, 
or  the  area  is  dfsquanned. 

&  Addition  of  counties.  As  a  general 
rule,  counties  are  not  added  to  MSAs 
between  censuses.  The  onty  excepttons 
are: 

(1)  If  a  qualified  central  dty  extends 
into  a  county  not  bicluded  in  the  NBA 
and  the  p<^>dation  of  the  portfon  of  the 
city  ia  die  county  reaches  2.500 
according  to  a  Cmaas  Count,  iien  die 
county  qaaMics  aa  a  central  county  and 
is  added  to  Ike  MSA. 

(2)  If  an  MSA  qualified  iDtcrcensally 
undsr  Section  XX.  A  meets  die 
requirements  of  section  •  of  tfaa 
standards  for  combination  witk  an  MSA 
already  reeogniaad.  that  coniUnation 
may  take  place  and  dwr^y  alter  die 
definMon  of  die  odating  MSA. 

C  QualificatioB  as  a  ceairalcity.  A 
Census  Count  serves  to  qualtfy  a  central 
city  (Section  4)  ud^di  has  foiled  to 
qualify  solely  becauae  its  populatton 
was  smaller  than  required— for  example, 
it  did  not  qualify  as  the  largaat  dty  in 
the  MSA  (Section  4A),  or  waa  bdow 
25a000  [AS],  below  ZSAH  (4C).  or  below 
15.000  (4)).  if  qualificatton  requkea 
con4>ariaon  wtth  the  population  of 
another  city,  comparison  is  made  wiA 
the  latest  avaifofale  Offidal  Eatimete  or 
Cenaas  Count  of  the  population  of  the 
other  dty. 

D.  i4m7  ttties.  The  ttda  of  an  MSA. 
PMSA.  or  CMSA  may  be  atteved  to 
include  the  name  of  a  place  that  haa 
newly  qualified  aa  a  central  dty  on  the 
basis  daMZibad  ia  Secdon  XX.  C  and 
that  also  BMeto  the  raquireaiente  of 
Section  8.  Such  a  chai^  is  BMde  by 
adding  the  now  aaaw  at  dw  end  of  te 
existi^  tiUe.  bat  cannat  ba  Made  if  te 


tideafaaady 

Namaa  in  ana  titfoa  an  not 
resaqaeand  except  on  the  basis  of  a 
deceaniel  cenaas. 

E.  Other  aspects  of  die  MSA 
aia  not  subject  to  ^angs  between 
decennial  cenausea." 

MSA  Qualification  and  Oatiying  County 
Quaiificotiott 


18.  Issue:  Revise  the 
population  size  for  MSA  qualification. 

A.  Raise  the  "''"'"'"'''  qualifying 
population  size  from  50.000  to  100.000  for 
aU  MSAs. 

B.  Waive  the  100.000  minimxun 
qualifying  population  size  if  two  or  more 
contiguous  dties  equal  or  exceed  50.000 
population. 

Response:  The  current  criterion 
qualifies  a  metropofitan  area  If  it 
conteins  an  incorporated  dty  of  50.000 
or  more,  regardless  of  the  area's  total 
populatioiL  Tlds  criterion  has  been  used 
since  the  metropolitan  area  system  was 
first  adopted  for  the  1960  census,  when 
additional  areas  were  recognized  after 
1980  on  the  basis  of  urbanized  areas 
popidatfons  of  50.000  or  more,  regardless 
of  the  size  of  the  largest  city,  a  criterion 
was  added  to  require  at  least  100,000 
total  area  population  in  such  cases.  This 
population  may  be  the  total  of  one  or 
more  counties.  We  proposed  to  mahitain 
these  ciileiie  for  1980. 

The  proposal  to  accept  two  contiguous 
dties  tha(  exceed  SO^OOO  peralels  a 
provisioB  diat  was  part  of  tiw 
matR^ioUlan  area  ufluia  from  1668  to 
1971.  A  somewhat  similar  provision  was 
in  effect  frnsa  1971  to  laaa  All  sadi 
proviaioiw  fai  tiw  itancfordi  repraaent 
attcnpte  to  identify  dm  popuIaMon 
nudeua  araund  whidi  a  metrc^iditan 
area  ia  to  be  defined  (aee  baoas  2  and 
3).  Over  ttee.  the  standaida  have  moved 
away  from  making  thte  identification  to 
tema  of  oocporate  dly  areas  and 
towarda  a  defini^on  to  tenne  of  the 
extent  of  uifaan  development  lUa  ia 
because  the  pve-1980  criteria  based  on 
two  or  BMn  oontignoue  dties  or  i^aces 
often  produced  inconsisteat  tesolla, 
since  dtiea  to  some  Stotes  have 
annexed  exteneively  and  are  nfaitignw 
to  others  some  dialaBce  away,  while  in 
other  States  dty  araaa  are  smalL  Ite 
current  criteria  provide  a  antdi 
standard  traatmaat  baaed  on  I 
areas,  whose  bonndaitos  to  a  laige 
extent  do  not  obaerva  corporate  Undta. 
Therefwe,  the  eufiant  criteria  will  aot 
be  chaoflsd  kr  ]980l 

18.  Issue:  A  county  that  meeto  die 
existing  ronimiitlnt  standaidlB  throa^  a 
combinad  wnmithig  rate  to  taro  or 
mora  USAa  sheuhl  be  ipaitfifri  aa  m 
oudying  country,  even  tf  it  < 


qualifying  coBHnalii«  to  any  MSA 
individually. 

Response:  Hie  general  concept  of  an 
MSA  reflected  to  the  standards  Is  that  of 
a  geograptric  area  aaiststiug  of  a  large 
population  nudeus  tugether  with 
adjacent  coiimiuiilUes  having  a  faig^ 
degree  of  economic  and  sodal 
totegration,  as  measured  by  commoting 
to  the  nndeas  of  the  KfiA.  It  would  not 
be  consistent  with  dris  concept  to  accept 
commuting  to  two  or  more  separate 
MSAs. 

20.  Issue:  Change  die  qiialifinatinn 
reqdremente  for  includiog  oudying 
countries  in  MSAs. 

A  Tighten  the  requirea— f  or  example; 

(1)  Requin  counties  wUh  15  to  25 
percent  of  dmir  woikera  cnsiiitiiig  to 
qualify  on  all  four  meaauiaa  of 
metropolitan  character  to  Sac  SA(^ 
insteaid  of  two.  and  inoaase  the  00 
penons  per  aqaare  nate  stenrnty 
requkcBMttt  to  MOper  sqnan  Bile. 

(2)  Reqaira  oadytog  coundee  to  be  et 
least  SO  perasHil  «ban,  ha«B  at  leost  30 
perceat  rnMatiag.  have  sane 
urbanized  area,  and  have  a  ndninom 
population  density  of  150  persons  per 
square  adle. 

B.  Loosen  the  requirementa— for 
examfnet 

(1)  For  an  MSA  with  a  central  dty 
more  dian  100  miles  from  any  other 
central  dty.  allow  a  county  to  qualify  if 
it  has  at  least  10  percent  commntingi 
provided  there  is  at  least  15  percent 
commuting  from  ito  largest  dty. 
population  density  is  at  least  80  p« 
square  mile.  Ihe  urban  percentagis  is  at 
least  SO,  and  population  grew  by  at  leaat 
20  percent  in  the  past  intercensal  period 
or  40  percent  over  the  past  two 
totercensal  periods.  This  changs  is 
called  iat  becauae  the  unusually  laife 
size  of  many  counties  to  the  West  makea 
population  density  an  inappropriate 
measure. 

(2)  todada  eeunties  to  aa  MSA  basad 
on  nedte  panelratsea  far  axampfo 
newapstper  drealatian. 

AespoTwar  Ihe  cairad  atandaids  far 
qualifying  oodying  conndea  aetobiiah 
specific  criteria  of  metiupulilaa 
chanctar.  and  raqaha  countiet  toi 
spedfied  coaibiBations  of  1' 
lei 


I  with  refadvafy  Ugh  lutoa  of 
comnnting.  Coantiea  may  quiiHfj  on  the 
bade  of  ahanatBtto  oambinationi  of  the 
criteito  (far  exanpla.  by  meeting  two  aat 

diisappaaestopradBG 
definitions  that  are  more  i 
region  to  ngiaa.  leqtoriag  oaiylng 
countiaa  to  BMet  all  dieae  indlcatore 
would  dJequuBfy  a  laxge  ifcare  of  < 
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now  qualified  and  would  prtaent  a 
sharp  break  with  past  practice. 

OMB  must  consider  the 
appropriateness  of  any  proposed 
criterion  for  a  nationally  applicable 
standard.  Therefore,  it  would  be 
inappropriate  to  adopt  individualized 
rules  lacking  national  applicability.  A 
rule  based  on  distance  from  other  MSA 
central  cities  would  be  hard  to  maintain 
as  additional  cities  reach  metropolitan 
size.  Newspaper  circulation  data  are 
unsatisfactory  for  defining  metropolitan 
areas  because  many  metropolitan 
newspapera  also  circulate  extensively  to 
rural  counties  and  small  cities  that  lie 
beyond  the  actual  metropolitan  area. 

Issue:  Base  commuting  interdiange 
rates  on  full-time  employees  only.  The 
increase  of  part-time  woriiers  in  the 
labor  force  may  alter  previous 
commuting  patterns. 

Response:  The  number  of  part-time 
workers  has  increased  both  in  the  1970's 
and  the  1980's.  However,  the  effect  of 
this  increase  on  commuting  rates  needs 
further  study,  whidi  we  plan  to 
undertake  after  1990  census  data  are 
available.  (See  also  Issue  3) 

22.  Issue:  Exclude  military  base 
personnel  from  the  computation  of  Job 
commuting  rates. 

Response:  Resident  military  personnel 
are  considered  a  part  of  the  area's 
population  and  labor  force  and  should 
not  be  treated  separately  in  the 
calculations. 

23.  Issue:  Exclude  from  the  population 
density  calculations  areas  unsuitable  for 
habitation,  such  as  national  forests, 
reservoirs,  wetlands,  military  test  sites, 
and  the  like. 

Response-  Such  areas  are  part  of  the 
county.  In  many  instances  such 
landholdings  surround  or  border 
settlements  of  people  who  depend  on 
them  for  employment  and  who  might 
otherwise  not  live  in  the  area. 

Central  Cities 

24.  Issue:  Central  cities  are  not 
adequately  identified  by  commuting  and 
minimum  population  standards.  These 
standards  should  be  waived  or 
modified,  particularly  for  previously 
qualified  central  cities. 

Response-  In  the  1980  MSA  standards. 
OMB  specified  two  commuting 
requirements  as  a  means  of  more  clearly 
identifying  which  cities  were  functioning 
as  centera  of  metropolitan  areas.  OMB 
believes  population  size,  combined  with 
the  commuting  standards,  can  continue 
to  provide  a  valid  basis  for  determining 
which  cities  are  functioning  as  central 
cities.  (See  Issue  7) 

25.  Issue:  Do  not  delete  central  cities 
with  urban  stress  conditions  or  with 
high  minority  populations.  Consider 


cultural  and  social  demlnance  as  well  as 
(or  in  lieu  of)  other  factors.  Add  tests  on 
population  density  or  percent  minority 
population  to  the  criteria  to  determine 
central  cities. 

Response:  Central  cities  are  defined  in 
terms  of  population  size  and  commuting 
standards.  Urban  stress  or  high  minority 
populations  are  not  unique  to  central 
cities  of  metropolitan  areas.  The 
revision  of  the  1990  standards  will  not 
modify  the  qualification  requirements 
with  respect  to  these  issues.  (Also  see 
Issue  3) 

26.  Issue:  Rettiin  all  previously 
qualified  central  cities  when  MSAs 
merge. 

Response:  When  MSAs  meet  the 
criteria  for  merger,  a  city  that  was  large 
enough  for  central  city  status  in  the 
previous  MSA  may  not  meet  the 
required  25,000  or  one-third  population 
size  to  be  a  central  cfty  in  the  larger 
area,  even  though  it  may  continue  to 
meet  the  commuting  requirements.  The 
purpose  of  the  standards  is  to  provide  a 
current  depiction  of  each  metropolitan 
area  and  the  most  prominent  cities  in 
the  enlarged  area.  It  Is  not  appropriate 
to  retain  central  cities  simply  because 
they  were  previously  qualified. 
However,  we  will  review  whether  it 
might  be  appropriate  to  establish 
different  thresholds  for  qualification  and 
for  disqualification  (also  see  Issue  7). 

27.  Issue:  Consider  qualifying  as 
MSAs  areas  that  meat  the  standards 
although  lacking  an  incorporated  central 
city. 

Response:  The  Cenaus  Bureau  is 
proposing  to  change  Its  1900  urbanized 
area  (UA)  criteria  to  permit  delineation 
of  UAs  without  incorporated  places;  the 
main  population  cluster  would  then  be 
called  tiie  "central  place"  of  tiie  UA 
rather  than  "central  dty".  Towns  in 
New  England  (and  towns  and  townships 
in  other  States  where  such  units  may 
have  municipal-type  functions)  are 
eligible  under  tiie  existing  MSA 
standards  for  central  city  status  under 
Section  4  if  their  popalation  is 
essentially  all  urban.  Assumin^  this 
change  in  the  UA  criteria  becomes 
effective,  OMB  may  designate  one  or 
more  MSAs  with  no  incorporated  city, 
but  with  a  central  community  of  this 
typw.  We  welcome  conunents  as  to 
wheUier  tiie  "central  city"  in  such  an 
area  should  be  the  entire  town  or 
township,  or  only  the  core  community. 
In  tiie  unlikely  event  of  a  UA  qualifying 
in  a  State  where  there  are  no 
govemmentally  functioning  counfy 
subdivisions  (towns  or  townships),  the 
"central  place"  would  be  only  tiie  core 
unincorporated  community. 


28.  Issue-  Central  cities  should  be 
classified  into  "principal"  and 
"outiying." 

Response:  OMB  does  Hot  plan  to  make 
this  change.  Central  cities  will  remain  a 
single  category  for  the  K^A  standards 
of  the  1990's.  (Also  see  Issue  3) 

29.  Issue:  A  PMSA  should  have  a 
single  central  city  if  there  is  a  very  large 
population  difference  (for  example,  two 
million  or  more)  between  the  largest  and 
second  largest  qualifying  cities. 

Response:  If  a  minimum  population 
criterion  has  been  met  (is  the  standards, 
generally  25,000],  a  cify  may  have  strong 
enough  centralify  as  measured  by  the 
requirements  of  Section  4C  of  tiie  MSA 
standards  to  be  designated  as  central. 
(Also  see  Issue  3) 

Titles 

30.  Issue:  State  how  area  tiUes  are 
determined  under  the  current  standards, 
and  whether  city  and  cowify  names  can 
be  reflected  in  the  same  tide. 

Response:  Area  tities  should  be 
indicative  of  the  major  communities  of 
tiie  area,  preferably  tiie  central  cify(ies), 
and  be  recognizable  to  the  user.  To  be 
included  in  a  titie,  a  city  must  qualify  as 
a  central  cify  under  the  MSA  standards. 
There  may  be  up  to  three  names  in  a 
titie.  MSA  tities  use  only  cify  names. 

PMSA  tities  may  use  dfy  names  or 
county  names  since  some  PMSAs  do  not 
include  a  qualifying  central  cify. 
However,  in  order  to  avoid  ambiguify. 
OMB  will  not  combine  the  names  of 
both  cities  and  counties  in  a  single 
PMSA  titie.  Local  opinion  is  a  factor  in 
determining  PMSA  tities. 

Under  the  current  standards,  CMSA 
tities  begin  wiUi  the  name  of  the 
CMSA's  largest  central  dty.  This  is 
generally  followed  by  the  first  cify  name 
appearing  in  the  titie  of  each  of  the  next 
two  largest  PMSAs.  A  regional 
designation  may  be  substituted  for  the 
second  and/or  third  name  in  a  titie  if 
there  is  strong  local  support  and  the 
proposed  designation  is  suitable  and 
unambiguous.  Local  opinion  is  a  factor 
in  determining  CMSA  titles. 

31.  Issue:  State  whether  a  city  must  be 
a  CMSA  central  cify  in  order  to  be  in  a 
PMSA  title. 

Response:  The  central  dfy  concept  is 
integral  to  the  MSA  concept:  a  city  must 
qualify  under  the  standards  as  central  if 
its  name  is  to  appear  in  any  area  title. 

32.  Issue:  Specify  proposed  changes  in 
thetitiingofMSAs. 

Response:  OMB  is  considering 
changing  section  8A(1)  of  tiie  existing 
standards  to  base  secondary  central 
cities  in  tities  on  population  only 
(deleting  tiie  reference  to  woiii  force): 
and  also  is  considering  rtplacing  section 
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8A(3)  with  a  provision  that  wooM  dkm 
local  opinion  to  add  a  second  or  tliird 
central  dfy  to  the  titie,  even  if  that  dfy 
does  not  ■»«(  the  one-third  popahtfon 
requirement 

Section  B  on  TiUes  oS  Metropohtan 
Statistical  Areas  would  read  as  follows: 

A.  Hie  titie  of  I  aietropolilMi  stattedoal 
area  assigned  to  Level  B.  C  and  D  tadwdes 
the  name  of  the  laqest  oentrai  dty,  aod  up  to 
two  additioaal  aamM: 

(1)  Hie  name  of  each  addidonal  city  with  a 
popuhithm  of  at  least  250,000; 

(2)  The  aemes  of  addttiona]  cities  qaaiifSed 
as  ccntnl  aVm  by  Saclion  4,  prsvidetf  aadi 
is  at  least  one^Uid  as  tarfe  as  te  laf«Bat 
ceDtnldfy: 

(3]  The  names  at  otlux  ceaital  cHiea  (up  to 
the  maximum  of  two  additional  nanes)  if 
local  opinion  supports  die  resulting  ntie. 

B.  An  area  title  that  inchioes  tiie  names  of 
mora  than  one  dty  begins  with  tlw  aane  of 
the  latgest  dty  a^  hsts  te  oKkar  dtias  in 
order  of  diair  popniatioa  aeooKKiig  to  the 
most  recent  national  census.* 

C.  In  addition  to  dty  aamet,  the  title 
contains  the  name  of  each  State  fa  which  the 
metropolitaii  stetietieal  aiea  is  leeated. 

(^iS  welcomes  comments  on  tins 
proposal. 

33.  Issue:  Changes  in  titles  aad 
Federal  Information  Processing 
Standards  (FIPS)  codes  cause  probleau 
for  users,  especially  for  those  making 
historical  data  comparisons. 

Response:  Changes  in  the  iaitial  name 
in  MSA  tities  are  infrequent  Under  the 
present  standaxda.  if  a  dfy  qualifies  as  a 
central  dfy  and  ia  included  in  an 
existing  metropolitan  statistical  area 
titie,  it  will  not  be  resequenced  in  or 
displaced  from  that  title  until  both  its 
population  and  the  nwniwr  ci  persoae 
workiag  %vithin  its  limits  are  exceeded 
by  those  of  another  cify  qualifying  for 
the  area  titie. 

However,  title  dianges  may  occur 
from  time  to  time,  ff  the  initial  name  in  a 
titie  diangee,  the  FIPS  code  will  be 
changed  to  refled  tiie  position  of  the 
new  titie  in  tiie  ai{riMbet 

CMSA/PMSA 

34.  Issue:  Change  the  requiml  level  of 
coianiuting  interchange  between 
adjacent  MSAs  for  coneohdation  of  the 
areas. 

A  Tighten  requirements — for 
example: 

(1)  Require  evidence  of  a  higher  order 
of  economic  relationshipa  iiefore 
qualifying  areas  as  consolidated. 


*  If  a  d^  4MlifiM  M  a  etntaai  city  snA 
4.  aod  is  iaduded  In  an  axlaiioanwtiapaBiaa 
statlsticai  ana  title,  tl  wiB  not  be  rsaequencad  fn  or 
dispiacad  ftaii  «Mt  Ma  uaM  W*  to  yapvMoa 
and  Oa  auBber  of  paisana  waiUi«  «Mta  Ms  iBMa 
ara  exoaeded  by  those  of  anothat  dl|r  ^nalifiriaa  fsr 
dw  ana  title. 


(2)  Do  not  alow  ooMolidatioa  uRlesa 
then  ia  at  inst  IS  percent  iBtercbenge; 
aiknsing  10  pveent  intarchange  to 
qnaJU^  tf  artmaized  areas  ara 
CflPiigsooi  ia  onsattrfadory  in  nore 
denaeiy  populotod  areas. 

B.  haoeea  requirements    for  example: 

(1)  Allow  a  specified  amount  of 
interdiange,  each  aa  100,000,  to  quaMy 
instead  of  rcqairing  a  spedllod 
psKcntage;  onuidar  requiring  differeiit 
baaa  amoaata  d^Kiiding  oa  die 
populatiaa  of  tlie  areas. 

(2)  Aliow  conedidatioa  if  tlwre  i«  an 
interdnnge  of  at  least  10  percent 

Response:  The  cuRent  standards  for 
consolidation  require  a  "— "— *^ 
interdkaoge  (the  total  of  workars  wiw 
live  in  eidKr  of  the  anas  bat  work  in  tlw 
otiier)  of  at  least  IS  percent  of  the 
nundier  of  wcricsra  Uving  in  the  swaller 
of  the  two  areaa.  If  the  eoitral  cities  ve 
located  in  the  same  mtianiawd  area,  «r  if 
the  arbaaiKed  areas  are  contigaoMa,  a 
commoting  interchange  of  10  percent  ia 
sufBdent  for  eoneolidatioo.  Tiwse 
standards  kave  woriced  aatisladorify 
and  wiM  be  cootiiiaed. 

Oftffi  wiU  oaBtmae  to  us 
rather  tiian  afaaobite  amoants  of 
commuting  for  qnalifieatiaa  I 
they  provide  comparaiiiiity  for  ( 
varying  popnlatioa  size. 

35.  israe:  State  what  iiauts  exist,  if 
any,  on  the  number  and  geographic 
extent  of  MSA  mergen  and 
consolidations  into  "super  areas." 

Response:  The  procedures  used  for 
the  consolidation  of  MSAs  generally 
preclude  the  designation  of  "chains"  of 
areas  as  CMSAs  (for  example,  from 
Boston  to  Washington).  Further,  any 
case  B  wndisQdia  dmn  mi^t  CTMige 
would  be  subject  to  spedal  review.  All 
ciurent  CMSAs  are  focused  either  on  a 
single  dominant  nucleus  or  on  a  pair  of 
nuclei. 

36.  Issue:  Define  central  counties  on 
the  basis  of  a  anigie  oriiaoized  ares  and 
do  not  reflect  otter  uifaasuzed  areas  diat 
may  be  nearby. 

Response:  Central  counties  are 
defined  in  the  standarda  as  the  basis  for 
determining  die  area  to  which 
commuting  from  outiying  counties  is 
measured.  Any  separate  urbanized  area 
may  give  rise  to  a  separate  MSA  but 
once  ikte  counfy  containing  such  an 
urbanized  area  has  cosimuting  ties  with 
the  central  counfy  of  another  area 
sufficient  for  it  to  qualify  tmder  the 
outiyii^  counfy  requirements,  the  two 
become  merged  as  a  single  MSA  with 
two  central  coimties.  TIds  ensures  that 
any  outfylng  counfy  vrilh  qualifying 
conuDuting  to  ei^er  of  die  central 
counties  or  to  die  two  central  counties 
combined  will  qualify  for  the  enlarged 
MSA. 


S7.  hsae:  Raise  from  00  to  7S  die 
percent  uriMB  reqoireineBt  xor  a  counfy 
to  tie  ooBsfdereo  for  luiuuug  a  new 

/ioipoRSor  xne  percent  lul/ou 
requirement  for  designating  PMSAs  Is 
(he  same  as  for  conswdating  adjacent 
MSAs.  When  consolidated  statistical 
areas  were  estabGslied  in  197S,  a  75 
percent  uihan  population  was  a 
prerequisite.  lUs  Qgure  was  lowered  to 
60  percent  in  the  1000  standards  after  a 
detailed  inspection  indicated  that  this 
would  be  a  more  realistic  figure.  The  80 
percent  criterion  standard  wiB  be 
retained  for  1990. 

36.  Issue:  In  die  criteria  for  qualifying 
as  a  core  counfy  of  a  FI^A  (SIbc  0  of 
the  standardsl,  requiring  Issa  thaa  as 
percent  of  a  counfy's  woikets  to  work 
outside  the  counfy  is  too  low.  this  cutoff 
should  be  raised  to  50  percent 

Response:  The  otfoff  in  the  present 
PMSA  standards  wifl  be  maintained  to 
the  1900  MSA  standards. 

39.  Issue:  When  an  interim  MBA 
adjoins  more  than  one  potential  dlBA, 
give  preference  to  induding  it  with  an 
area  in  its  own  State. 

Response:  The  MSA  staadards  for 
detonniaiag  when  adjaceat  areas  shoald 
be  ooBsolithitod  (Socttoa  5)  are  < 
to  treat  such  situations  4 
give  chief  pmphasis  to  tho  relaliva 
commuting  ties  between  tlie  areas 

40.  Jiasiie;  Stale  whether  the  pres 
of  a  aaail  part  tif  a  oentrai  cify  in  a 
couafy  preciudes  that  eoeofy  from 
s^wrate  PMSA  statoa. 

Ae^Mnse;  For  FldSAs  other  tooo  ths 
one  containing  the  largest  centoal  dfy. 
tiie  1980  MSA  standarda  inriadr  a 
criterion  that  a  co««fy  may  not  cantaia 
any  part  of  the  largest  cenbal  dfy  of  tha 
Levd  A  MSA  We  propoas  to  maintain 
this  criterion  in  the  1990  standards. 

41.  Issue:  Change  the  rules  for 
sequencing  centr^  dfy  names  in  a 
CMSA  tida  so  that  the  laqgeat  central 
cify  of  the  largest  PMSA  is  the  first 
name. 

Response:  The  current  staadards 
require  the  designation  of  the  dfy  with 
the  largest  population  in  the  CMSA  as 
the  first  dty  in  die  CMSA  title  and  we 
propoae  to  maintain  this  criteriaB  in  the 
1990  MSA  standards. 

42.  Issue:  Indicate  whethar  the 
identification  and  definition  of  PMSAs 
are  reviewed  every  decode  by  OMB, 
and  whetiier  CMSA/FMSA 
configurations  will  be  reviewed  by  the 
appropriate  Congresional  del^ation 
before  announcing  redefinitions  after 
the  1990  census. 

Response:  All  MSAs  with  a 
popidatfon  of  at  least  one  million  (Level 
A  MSAs)  will  be  reviewed  by  OMB  to 
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detenniM  wither  two  or  more  PMSAs 
can  be  identified  according  to  the 
standards.  Thia  review  will  indude 
existing  as  well  as  potential  new  areas. 
In  areas  where  PMSAs  could  qualify, 
OMB  win  write  to  die  appropriate 
Congressional  delegation  to  obtain  local 
opinion  as  part  of  the  review  of  possible 
PMSA  configurations.  After  OMB  has 
considered  local  opinion  and  made  a 
decision  on  a  particular  matter,  local 
(pinion  on  the  same  question  will  not  be 
considered  again  until  after  the  next 
decennial  census. 

43.  Issue:  Do  not  break  up  CMSAs  into 
FMSAs  unless  the  expressed  local 
opinion  to  do  so  is  broadly  based. 

Besponse:  After  MSAs  are  defined, 
Uiey  are  classified  based  on  total 
populatitm.  X4SAs  of  one  million  or  more 
are  categorized  as  Level  A  and  are 
reviewed  to  see  if  they  contain  any 
areas  that  could  qufdi^  as  FMSAs. 
Local  opinion  is  sought  before  any 
FMSAs  are  qualified:  this  local  opinion 
should  be  broadly  based  and  is  obtained 
through  the  Congressional  delegation.  If 
no  PMSAs  are  designated,  the  area 
remains  an  MSA. 

Availability  of  Revised  MSA  Standards 

44.  /«Mi8;  Setad  copies  of  tiie  revised 
MSA  standards,  when  available,  to  the 
parties  that  provided  comments  based 
on  tile  Federal  RagMer  notice. 

Re^tonse:  OMB  will  publish  Uie 
revised  MSA  standards  in  Uie  Federal 
Ragialar  by  April  l,  igga  and  will  make 
copies  available  to  individual  parties 
tiiat  request  them.  OMB  will  send  copies 
of  tile  present  Notice  to  persons  tiiat 
commented. 
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iB.MMfllae.)r.. 

Deputy  Adminiatrator,  Offtcs  of  Information 
and  Rsgfiiatory  Affairs. 
[FR  Doc  80-18393  FUmI  8-17-88: 8:45  am] 
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RESOU/nOH  TRUST  CORPORATIOH 

ErtadMiiimit  of  ttw  Rttoimion  Trutt 
CorporaHofi 

AOtMCY:  Resolution  Thist  Coiporation. 
ACtiON:  Notice  of  establishment 


r:  This  action  provides  notice  of 

tile  establishment  of  tiie  Resolution 
Trust  Corporation.  This  notice  is 
pubUahed  pursuant  to  the  Financial 
Institutions  Refbnn.  Recovery,  and 
Enf OToement  Act  of  1980. 

TON  WRTNIN  MPOMMTION  contact: 

Robert  E.  Feldman,  Acting  Executive 
Secretary  of  tiie  Resolution  Trust 
Corporation,  202-we-JMl. 


rARv  mpomution:  A#of 
August  0, 1980,  Uie  Resolution  Trust 


Corporation  is  established  as  an  agency 
of  the  United  States,  when  acting  as  a 
corporation,  for  purpoees  of  subchapter 
n  of  chapter  5  and  chapter  7  of  title  S  of 
tiie  United  States  Code  pursuant  to  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1089,  Public 
Law  101-73. 

The  duties  of  tiie  Corporation  shall  be 
to  carry  out  a  program,  under  the 
general  oversight  of  tiie  Oversight  Board 
(an  instrumentality  of  the  United  States 
established  pursuant  to  the  Financial 
Institutions  Refonn,  Recovery,  and 
Enforcement  Act  of  1980)  and  through 
the  Federal  Deposit  Insurance 
Corporation,  including  managing  and 
resolving  all  cases  involving  depository 
institutions,  the  accounts  of  which  were 
insured  by  tiie  Federal  Savings  and  Loan 
Insurance  Corporation  before  August  0, 
1980,  the  date  of  enactment  of  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989,  and  for 
which  a  conservator  or  receiver  had 
been  appointed  at  any  time  during  the 
period  beginning  January  1, 1989,  and 
ending  on  August  9, 1980,  or  is  appointed 
within  the  three-year  period  beginning 
on  August  9, 1980.  The  Corporation  will 
also  manage  the  Federal  Asset 
Disposition  Association,  subject  to  the 
provisions  of  tiie  Act  Tiie  Corporation 
shall  terminate  not  later  than  December 
31,1006. 

Dated-  August  9, 1968. 
Resolution  Tniat  Coiporation. 
Robert  E.  Feldnun, 
Acting  Executive  Secretary. 
[FR  Doc  88-19400  Filed  8-17-69;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[34-27122;  File  Na  8R-OTC-M-13] 

Salf-R«gulatory  Organizations:  Notico 
of  Filing  and  Immadlflla  Effactivanaaa 
of  Propoaad  Ruia  Changa  by  Tba 
DapoaHory  Truat  Company  Raiatlng  to 
MocWieation  to  Intariai  Accounting 
Frocadura  for  Spadal  Caah 
Diatributiona  j 

Auguet  la  1969. 

Pursuant  to  section  10(b)(l]  of  tiie 
Securities  Exchange  Act  of  1034 
("Act"),>  notice  is  hereby  given  that  on 
July  26, 1080  tiie  Depository  Trust 
Company  ("DTC")  filed  witii  tiie 
Securities  and  Exchange  Commission 
("Commisfdon")  the  proposed  rule 
change  aa  described  below  (SR-DT&- 
80-13).  The  Commission  is  publishing 
this  notice  to  solicit  cocuiients  by.  .,  : . . 


interested  persons  on  the  proposed  rule 
change.   ' 

L  Description  of  tiie  Rule  Change 

The  proposed  rule  change  would 
modify  OTC's  interim  accounting 
procedures  for  the  allocation  of  large 
cash  distributions  and  extraordinary 
cash  dividends  ("special  cash 
distributions")  so  that  all  payments 
relating  to  such  cash  distributions  can 
be  allocated  by  DTC  on  the  payable 
date  (if  DTC  has  received  a  timely 
payment  from  the  issuer).  In  addition, 
DTC  will  continue  to  app^  the  interim 
accoimting  procedure  during  the  period 
from  the  day  after  payable  date  through 
the  due  bill  redemption  dtte  and,  on  a 
daily  basis,  DTC  will  allocate  tiie 
special  cash  distribution  (by  debit  and 
oedit  to  money  settiement  accounts]  to 
participants  receiving  deliveries  during 
that  period. 

n.  Self-Regulatory  Oigankation's 
Statement  on  die  Purpose  of.  and 
Statutory  Basis  for.  the  Pn^wsed  Rule 
Change 

In  its  filing  with  the  Commission,  DTC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
place  specified  in  Item  IV  below.  The 
Commission  has  prepared  summaries, 
set  forth  in  sections  (A],  (B]  and  (C) 
below,  of  the  most  sigitificant  aspects  of 
such  statements. 


•  15  UAC.  7a«(b)(l)  (1981). 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  i 

In  its  filing  DTC  states  fiat 
participants  have  to  deliver  due-bills 
and  make  paymento  on  the  due-bills 
outside  of  DTC  for  trades  eettling  from 
the  payable  date  to  the  due-bill 
redemption  date.  According  to  DTC  tiiis 
procedure  has  been  burdensome  to 
participants. 

According  to  DTC,  the  purpose  of  the 
propoeed  rule  change  is  to  promote  the 
efficient  settiement  of  trades  involving 
due-bill  payments  so  that  epecial  cash 
distributions  can  be  made  within  DTC 
DTC  believes  the  proposed  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder,  applicable  to  DTC.  DTC 
further  represents  that  the  proposed  rule 
change  will  be  implemented  consistentiy 
with  the  safeguarding  of  securities  and 
funds  in  DTC's  custody  or  control  or  for 
which  it  is  responsibteii '  h"  '• 


Fadatal  Ragbtw  /  Vol  54.  No.  159  /  Friday.  Augost  18.  1969  /  Notfeea 


(B)  Self-R^uhtory  Organization '« 
Statement  on  Burden  on  Competition 

The  rule  filing  states  tiiat  DTC  does 
not  believe  that  the  propoeed  rule 
changes  will  have  an  impact  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  represented  in  tiie  filing  tiiat 
commenta  were  not  solicited  or  received 
regardii^  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  10Cb)(3]  of 
the  Act  *  and  subparagraph  (e)  of  the 
Securities  Exchange  Act  Rule  lOb-4.  At 
any  time  within  sbcty  (60]  days  at  the 
filing  of  such  proposed  rule  diange,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Cammento 

You  are  invited  to  submit  written 
data,  views  and  argumente  concerning 
the  foregoing.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission,  450  Fiftti 
Street,  NW.,  Washington,  DC  20540. 
Copies  of  the  submissions,  aU 
subsequent  amendments,  all  written 
statemento  with  respect  to  the  proposed 
rule  change  that  are  filed  witi^  the 
Commission,  and  all  writien 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  tiioae  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  wtil  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Rieferenoe  Section, 
450  nfih  Street,  NW..  Washington.  DC 
20540.  Copiee  of  lach  filing  wUl  also  be 
avaUable  for  inspection  and  ocqiying  at 
DTCs  principal  office.  All  submiaeioina 
should  refer  to  File  number  SiR-UTC-9^ 
13  and  should  be  submitted  by 
September  8. 1968. 


For  tiie  CoBunissieo  by  the  Divirioa  rf 
Market  Regnlatioa,  pursuant  to  ddegated 
sutiMrity. 

Kmadiaa  G.  Kate. 

Secretary. 

(FR  Doc  88-19483  Filed  8-17-88;  845  am] 


[34-27126;  He  No.  Sn-MSTC-CMM] 

uon  iieguiiory  wrganiiBUOtiai  Nonca 
Of  rang  ana  Mnmaonna  ki  lauivanaaa 
of  Propoaad  Rula  Ctiangaby  MMwaal 
cMcunoaa  i  niai  company  ranungio 
an  Input  Error  Corraction  Faa  for 
Automatad  Tranaf ara  SulNnittad 
Inaccurataly 

August  11, 1969. 

Pursuant  to  section  18(b)(l]  of  the 
Securities  Exchange  Act  of  1934,  IS 
U.S.C  78s(b](1],  notice  is  hereby  given 
tiiat  on  July  27, 1080  tiie  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  L  n  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Seif-Regttlatory  Organisatloo's 
Stetement  of  the  Tenns  of  Subetanca  of 
the  Propoeed  Rule  Change 

Midwest  Securities  Trust  Company 
("MSTC']  proposes  to  institute  a  $5.00 
input  error  correction  charge  for 
automated  transfers  submitted 
Inaccurately  and  requiring  modification. 
In  addition,  MSTC  has  induded  in  ite 
filing  an  outline  of  formate  and 
guidelines  to  be  used  by  Partidpante 
when  submitting  transfer  instructions. 

n.  Salf-nagubtary  Oiganliatfaw'e 
StataBMOt  of  ttio  Purpoee  of,  and 
Statutory  Basis  for,  Um  Propoeed  Ride 


In  ite  filing  with  the  Commission,  the 
•elf-regulatory  organization  induded 
statemente  concerning  the  purpose  of 
and  baste  for  the  proposed  rule  change 
and  discussed  any  commente  it  received 
on  the  proposed  rule  change.  The  text  of 
ibese  stetemente  may  be  examined  at 
the  places  spedfled  in  Item  IV  below. 
TIm  self-regulatory  oiganization  has 
prepared  summaries,  set  fivtii  in 
sections  (A).  (B]  and  (C)  below,  of  tiie 
most  significant  aspecte  of  eodi 
statementa. 


(A)Se^Reguhtoiy  OigeiaiKQtkmk 
Statement  (^  the  Purpoee  of.  and 
Statutory  Basis  for,  the  Propoeed  Ruk 
Change 

Since  the  automation  of  transfer 
processing  by  transfer  agents,  MSTC 
has  been  faced  with  an  increased 
number  of  transfer  rejects,  requiring 
registration  reformatting,  slower  turn- 
around time  and  increased  costs. 

In  an  effort  to  minimize  theee 
problems,  MSTC  will  assess  a  t5A) 
input  enor  correction  charge  for  each 
transfer  which  requires  a  correction, 
along  with  any  transfer  agent  reject 
coste.  If  the  information  necessary  for 
an  adjustment  is  not  readily  available, 
MSTC  will  conted  tiie  Partidpant  and 
allow  a  24-hoor  response  time.  If  no 
reply  is  received,  MSTC  will  cancel  the 
transfer  request  and  assess  the  t&JOO 
input  error  correction  charge.  MSTC  will 
provide  Partidpante  with  copies  of  the 
transfer  instruction  which  required 
reformatting  on  the  last  business  day  of 
each  month. 

The  proposed  rule  change  is 
consistent  with  section  17A  of  the 
Securities  Exchange  Act  of  1034  (the 
"Act"]  in  tiiat  it  provides  for  tiie 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  MSTCs 
Partidpante. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Midwest  Securities  Trust  Company 
does  not  believe  that  any  burdens  will 
be  placed  on  competition  as  a  result  of 
the  proposed  rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Imposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Commente  were  neither  solidted  nor 
received. 


•iSUACTUfbNSlllMl). 


m.  Date  of  EffoGdvaneee  of  tiw 
Propoeed  Ride  Change  and  Timing  for 
Commisaiao  Acttoo 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  10(b)(3]  of 
ti^e  Securities  Exchange  Act  of  1934  and 
subparagra^  (e)  of  Securities  Exchange 
Ad  Rule  lOb^  At  any  time  witiiin  60 
days  of  the  filing  of  such  propoeed  nde 
change,  the  Comnission  may  smmnarily 
abrogate  sodi  rule  change  if  it  appear* 
to  the  CoBBdeaioo  that  such  actioii  te 
necesaary  or  appcopttate  in  the  public 
intereet.  for  die  protectiaa  of  investors, 
or  otherwise  in  furtherance  of  the 
pupoeas  of  the  Secorities  Exdiange  Act 
of  1034. 


i/  «nl.  Jl.  .tb.  tig  xl  «Hday.  .ftugw^t  M.  1W  '/  Wtrttees 


IV. 

IntereMea  pBiwrn-aieJuyiteatD 

argument^  c<?nceniing  the  foregoiag. 
Persons  oiakiqg  writteajiUuniaaions 
8houl(i!file  six  cQpie8.thenQTavilh.the 
Secrttacy.'Securtties  YfixcfaaiiBe 
Commission,  CSOrRrthStretitllW., 
WasMq^/DCZOBQ.  Cq)ies  iff  the 
submission,'aK'8iibsequiall  aiueuUmgnts. 
aU  written'8titemeilU  wtUi  lespetl'to 
the  propoe»<fc  wte  <hMigij'thdt-«w  ttaa 
with  dw«BaaBBiniinw«nd«Ih««fmm 
mninwi  iiMi  iMif  Tfflgtfny  tirlhw  |»  mm— d 
nilr  iiiiinii  hetwwiii  IhiiiriiiaiiiiiiiiMi 
and  aiyiyop.(Ptto  Aaif  IhuarHutt 
mn]-  hn  irithheiil  fremlhnifiiHi  bi 
acc«laweMilh.lke  ineidstoMioilS 
U.&C.  K2.wwlU.be  availobleior 
inspection  aadxqgyiqgdMUhagBinci^l 
offiisetof  ihe  ahowe^aiBrancadiSfllf- 

regulatQW-nqfuniTiiHiin  All  iihmi— {«.,, 

akouIdMaar  to  Ble  nnmh«rat-JiiSTC- 
00-W  ana  ihoitlSJie  siibihittedllw 
Septembert;1W9. 

«or.tbe  ^"-— '"^—  «n-  ^'-  n-iitm  sf 
Market  Regulation,  puituant  to  diilnjitail 
authority. 

fooatban  G.  Kats, 
Secrftaty. 

[FR  Doc.fl0-lB«tfFUed».17-aB;MfrnB] 
•tta-avM 
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Na  34-27114;  FRe 


York  Stock  Exchaogt,  Inc4  Ontor 


Compttntvo  Opttnm^fiMora 

On  ]mie:8.mB.ilfaeUew  T«tkTM«ai 
Exchange.%icT'mE"'or  "Bxttang^ 
subntttettioithvBaaDtllarad 

^'"'•■"fr" 'Tftm'rnsniniiBsiiHr). 

punuant.taaection  IQChlOJ  iif .the 
Securities'Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,^  a 
proposed  hT 

the  requirtment  of  Uit^paxux^a^fam 
traders  ("COTs")  and  fpedalists  to 
■MluMn  uBtl^iu'UHF/auAi  spiewls. 


•ircnt»HLMb-t(iiSH- 


tft'   M  "-^  . 


precediBglpaiMadtian^priee'WHtf  I'SOm* 
less.ino'iiidR'than  1^-6f9l'wfaere  Ifae 
last  preceding  transaction  price  was 
more  than  150  but  (Id  notaBacceed^O. 
no  more  than  3/4  of  $1  where  thfrleat 
precediiig  traii6actim,piiee  waaonoie 
than*$10  but  less  thanS20,andjiojnore 
than  $1  where  the  last  prece'ding 
transaction  price  was~$20  or  more. 

The  pcqposedjnodificatiana.to.NXSE 
Rule  758  narrows  the  bid"/ ask 
difEaientials^r  thoaevAptianavCoiitimots 
for  jtfhich  JheJaat^aacadiqg  iianaactian 
piice  wafclftsa  thnn4lD>ftifauant.toihe 
proposed  nllft  changR  CTlIsjausthid 
and/or  offer  ao.a8.ta.createili&Eentials 
of  no  more'ihan  1/4  ciiSl'hatweanihe 
bid  aiulthe  offer 'for  eadh  option 
contract  for  which  the  last  preceding 
transaction  price  was  less  than  $1,  bo 
more  then  3/8  of  $1  where  the  last 
preceAngiimnsaetion  -priee  'wae  Him 
more  bttlces  d}an46.aBdnoraoFe  than 
l/2aittl'«dieie  theilBatipiBoedaig 
transacttan'.prise  wasGlSxrmoieibat 
laaaithBiulEU).  ^Tteipniposaitnllexhapge, 
ho««aiwBr,>BBlaiaB!thanBaxinuim  hid/a^ 
spnaarii^airaantly  eppiiofthfe^totoptian 
contnBOts  br.whioh- Jie  la8t4)reaBding 
transaction;  pri£e»%w«(beKveentlOreiid 
$20  and  those.  qptiaacontEaflta  far  whish 
theiaat  preceding  tranaactionipri8e.w«s 
moEeihan.$20. 

In  ariHiHnn,  ^^yfQpflSfd  "'1"  "yhatw* 

modifies  NYSERule750by  applying  the 
NYSE  Rule:7aB'Xd}bpttiai»^0QT«iD 
inaiiilaki^ifl/«ik  dtfrnittiakitD 
specialists  bidcbqgaBd/drcsfieiiiqrfbr 
their  own  accounts. 

The'WSE-states  tharthejmjposad 
rulerhangerisilssigned'tD  ehfaBncelhe 
quality  otHfae'Extaraage's  upUons  maflrtt 
byrequMqg  naiiuwerpriceittferentialB 
iMiiweeii'ViosfUhv  oners  antl  tiai'E^lxiB 
the  a|nJhi^bmtytf»tiw  igtiotKthni 
differentiahraqoifcnBntrto^RgBlar 
optianMpedMiiSts.''Aie<'VnSE'SM«e« 
furtkanfltftHheiprapiaethnile'dhfli^ 
will  producaExchaqge  uptioos 
quotations  fhtft  amaon  teDaCtivejif 
cumntmaHcet  condUons. 

IWCommts^tonllids  thdt'the 
proposed  rule  changt  is  consistent  t<^ 
thiMOqiihwnaaia  flfjlbe  ^afc— dlttas 


appU«»KLi  *«■«  "**«rmliss«irittns 
exdhaqgs.  aBd.iin(^attiailar..te 

rm^^tmmmmtm^f  m^*^yy;^^  aadahfl 

a«fl JiQ^ilaShuM  th«r— .H^  i}p.».«>o,^y 

tile  iM'whpiMi  aUxxvAleiUddak 
diffennfU]ai£ori4pti4DajaatiBctsjQr 
"•'•irhlhnlrrtfpranriflm  Irniiiai  \U\\\ 
price  sMilBHahaiCKD  WflTbaarfBt 
put>lfanai»tBBiw»  UytmyiwMimirtBB 
continuity  iiB  piovlthi|f  ttfltar^i 


■isuACTtfttsaq. 


liquid  martiej^.'^nB'Commiastan 
beIieve»i9i«o'fiietMQo£E^ring^N¥SS^b 
758xonoeraiiig  hirt/aak  jiiffBigatMls.eD 
as  to  conform  with.8xi8ii]|g.tFadiqg 
practices  rijgBrdiBigsudv  bid/ask 
diHerentials  should  eluqina  tetany 
possible  investor  confu^n.  In  addition, 
the  ConnysBionib^iieverthftbmodffyhq 
NYSE  Rule-TSOtovpiHyitbe  NVSEVule 
758>4blieBti{md?CaFvtrmBimHin 
minimum>bid'/aMc  ifffiewtttiab  to 
specialistsbiddiog  and^ir-ofiaciqg'far 
riwiii  nwn  nr^^f^in^  \g^^  If^cal  aod 

necessa^.atepiin  ""TTJng  that 
quotations  remain  within  the  maximum 
bid/ask  limtts.'DpeBidliato'awi  the 
prinaiy  maik^tmABtrln  their  oiWaiis, 
and  should  be  chaiged«#ifr^ 
nhljgHtienio  maiatainrnaErow.quates. 
Fiiia"%,the.Commisaioi^ire»tously 
appcDved  ajuhstantiaUf.identical 
pEOposed-iule  change  J>y. the 
Philadelphia3toQk>Exchai^r  Ino,  jmd 
incaQ)0£ates  Jhe  caaaon^)g.in'ihat 
appiavdl.atder-into.thiB  btder.^ 

section  19(b](2)iil.thfrAet  *4hat<lhe 

propoaad  Bife.diBi|getha,caBd<heielw^ 
appsovad. 

For  thtfCoaBiiiMion.>iqr>lbe'DWMoa  df 
Market  Regulation,  purauaAt  tyJMlegateU 
authority.* 

Dated  August  9, 1S89. 

looatbatfG.ltali, 

Seergtary. 

[PR  DocSa-niSSFUeil  B-;^-8e:1B:45.-ai4] 


[34-27130rFllallo.-SM3aB-«»4iH 


ApprovwiB  •*  wtppooctffWIir 


SysiMn 

Auguittn.. 

On  |uney.ig».ttiw<0ytian8  CUanliv 
Corporation(r%)QCi)fiM  vprapoMd 


*  Sm  SacwiUM  I 

(Mar  111  1887).  SI  n  mu  91^  « laan- 

•lSUAC7ai(bKS)(1SK).    , 

•  17  cnt  aai»4(axu)  tm^ 

>UU&C78^b)(l)(1881). 


«M8I8».  84  Wt  8Bi87  0  III  1.'  hIH 


Federal  Regbter  /  Vol.  64.  No.  159  /  Frtday,  August  la  19t»  /  Notlcec 


received.  As  discussed  below,  the 
Securities  and  Exchange  Conunission 
("Commission")  is  approving  the 
proposed  rule  diange. 

llie  proposed  rule  amends  OCCs 
Rule  206M  giving  0(X  the  of^on  to 
require  cleairing  meml>ers  to  submit 
reports,  notices,  instructions,  options 
clearance  and  settlement  data  and  other 
items  directly  to  OCC  through  the  on- 
line data  entry  system  known  as 
Qearing^Management  and  Control 
SystCTU  ["CiMACS''],*  A  participant 
using  this  on-line  data  entry  system 
must  purchase  or  lease  haidware,  or  use 
currently  owned  qualifying  equipment, 
consisting  of  two  display  terminals  and 
one  printer  to  produce  "hard-copy" 
documents. 

Notwithstanding  these  additional 
costs.  OCC  faidicates  that  112  of  its 
clearing  members  interface  with  OTC 
through  C/MACS,  representing  70%  of 
total  deared  volume.*  OCC  further 
asserts  that  mandating  clearing  member 
use  of  C/MACS  would  position  OCC  for 
future  technological  enhancements, 
eliminate  data  entry  risk  and  reduce 
paper  and  printer  costs.  Finally  OCC 
represents  that  C/KfACS  has  me 
capacity  and  the  capability  to  take  in 
and  handle  die  participation  increase 
resulting  firom  the  approval  of  this 
proposal* 

lie  Commission  believes  dial  OCCs 
proposal  is  consistent  with  section  17A 
of  the  Act  *  l>ecause  it  will  require  all  of 
its  participants  to  use  more  effective 
data  processing  and  communications 
techniques.  This  requirement,  in  turn. 
wUl  promote  safer  and  more  efficient 
procedures  for  the  clearance  and 
setlement  of  options.^ 

As  the  Commission  has  stated  before, 
C/MACS  improves  the  timeUness  and 
efficiency  of  OCCs  operations  while 
redudng  the  time  and  costs  of 
processing  options  transactions.'  C/ 
MACS,  moreover,  has  sophisticated 
security  measures  that  will  reduce  the 
risk  of  unauthorized  access  *  while,  at 


the  same  time,  it  creates  "a  detailed 
data  l>ank  diat  should  assist  clearing 
members  to  monitor  members' 
transactions  and  to  meet  their  regulatory 
responsibilities."  >» 

The  requirement  that  all  members  use 
C/MACS  to  sulnnit  their  options 
clearance  and  settlement  data  will 
extend  the  benefits  of  C/MACS  to  the 
totality  of  OCCs  clearance  and 
settlement  system.  This  will  translate 
into  a  generalixed  reduction  of 
processing  coets  and  a  substantial 
decrease  in  technical  as  well  as  security 
rirics.*  ^  The  compulswy  nature  of  the 
proposed  expansion,  however,  will 
require  additional  expenditures  by 
persons  contemplating  participation  In 
OCC  and  by  partidpants  who  do  not 
currenUy  submit  data  via  C/MACS,  in 
order  to  cover  the  costs  assodated  with 
the  purchase  and  maintenance  of  the 
equipment  necessary  to  connect  with  C/ 
MACS."  The  Commission,  however, 
does  not  believe  that,  given  the 
increasing  public  familiarity  with 
computer  systems,  such  additional  costs 
reflect  an  unnecessary  cost  burden  for 
OCC  partidpants  or  for  those 
contemplating  participation  in  OCC 

With  respect  to  potential  partidpants, 
in  particular,  terminal  equipment 
expenses  are  not  the  only  expenses  they 
must  pay.  In  fact  audi  expenses  are  a 
relatively  bisignificant  factor  affecting 
partidpation  dedsions,  when  measured 
against  other  expenses  such  as,  dearing 
fund  contributions  and  account 
maintenance  fees.'*  The  Commission 


■  For  ■  dMcription  of  C/MACS"  opentiond 
capabiUtiai  tat  Sacurltiei  Bxdtanga  Act  RalaaM 
Na  20883  (May  22.  ISet). «  FR  22427  (May  28, 1984) 
(Appfoviiv  OCCt  ptopoMl  to  etut>lidi  C/MACS). 

*  Pofn  191h4  fUad  in  rapport  of  prapoaed  nte 
chansa*  p.  8* 

■Latter  from  Janas  C  YooBg.  Aaaiatant  Vice 
Praaidant  and  Deputy  Caaaral  CouniwiOCC  to 
JuUua  R.  Laiman-^^aibia,  Staff  Attorney.  Diviaion  of 
Market  Regolatioa.  Secoritlea  and  Bxcfaange 
Commiaaion  (Auguat  10, 198B). 

•l8US.C78q-l(19ei). 

*  See  epecifieoJfy  mOkn  17A  (e)(lXC]  of  tlia  Act. 
15  U.&C  7S4-l(a)(l)(C)  (ISKI). 

'SacuritleaBKAaiy  Act  Release  Na  30883. 
ni/tra  note  S.  at  22428. 

•/i£.-aaea/foSaciirttieaBMiiansaActReleaM'  . 
Na  22838  (Febniaiy  24. 1888).  SI  FB717i(Pefiniai3r 
28. 1888)  (Approving  CNXfa  pr6cedurat'tb  euMe 


l>elieves  instead  that  the  benefits 
assodated  with  C/MACS  win  increase 
smaU  dearing  member  maricet 
partidpation  to  the  t>enefit  of  the 
options  maricet 

It  is  therefore  (ndered,  pursilant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  filing  (SR-OCC-W-05)  be.  and 
is  hereby  approved. 

For  tin  Commissioa.  by  the  Dfviskm  of 
Market  Regulation,  pursuant  to  delegatged 
■utirarity. 
laaathan  G.  Kits, 
Secretary. 
[FR  Doc.  80-19468  Filed  8-17-e9;  845  am} 


clearing  memben  to  acoeaa  C/MACS  via  ordinary 
telephone  Unee  ["dial-up"]  rather  than  by  dedlcatad 
Unea.  and  reaffinning  the  Conuniaaion'a  poaition 
that  C/MACS  "obntaint  elaborate  Mfegoardi  dkat 
•hould  protect  adequately  tonda,  lecuritiea  and 
data."  at  7172  (footnote  omitted).)  

>*  Secoritlea  Exchange  Act  Releaae  Na  208B3, 
f <4ira  note  S,  at  22428. 

"An  important  oonaideration  in  laadiing  thia 
oonchiaioa  la  C/MACS  operatioDa]  and  aaf^ 
rewtd.  OCC  haa  not  had  any  aignlikattt  operational 
or  aacufity  proUema  with  iwpact  to  C/MACS  aince 
tta  inception  in  1884.  Letter  from  )amea  C  Yovng, 
au;M«note8. 

■*  In  order  to  connect  with  C/MACS  a  partidpant 
muat  own  a  compatible  penonal  computer  ("PCI 
and  a  printer.  A  participant  muat  alao  pay  $1381X00 
phia  tax  and  shipment  coat  for  the  software 
neeeaaary  to  communicate  widi  C/MACS.  bi 
addition,  a  participant  must  pay  a  820000  monthly 
subacriptioa  fea 

OCC  intends  to  file  a  rule  proposal  that  would 
enable  it  to  increese  membership  fees  from  the 
currant  82AXM»  to  MAXLOa  The  82,000A> 
difference  would  cover  the  cost  of  the  softwara 
Therefore,  if  the  propoaed  role  dtanga  ia  filed  and 
approved  by  te  Conmiiasion.  a  new  partidpant 
would  have  to  pay  only  the  coat  of  the  hardware 
and  the  mon&ly  snbaoiptiea  iea,  in  addition  to 
memberahip  fsea  and  any  other  ordinary  cost 
associated  with  membcrsh^ 

'•Sae  Securitiea  bcchenge  Act  Release  Na  20618 
(December  Sa  1983),  48  FR  838. 987  Uamiaiy  0, 
1984),  (IMng  similar  analysia  to  discuss  the  extent  ■ 
to  whieb  the  burden  of  fioato  aasodated  with 
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Belf  nepulatofy  OrQaniratlone: 
Propoeed  Rule  Cnanoe  by  MMweet 
Securlttea  Tniet  Compeny  ReMhtg  to 
insuuiuofiei  renmpem  serviov 
Programa 

August  11, 1969, 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1834, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  July  31, 1989  the  Midwest 
Securities  Trust  Company  filed  with  the 
Securities  and  Exdiange  Commission 
the  prt^KMed  rule  change  as  described 
in  Items  L II  and  III  below,  which  Hems 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solidt  comments  on  the  proposed  rule 
change  from  interest  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulwtanoe  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  NSTCs  rules  as  summarized  in 
DA.  below. 

n.  Self-Regulatary  Otganization's 
Statement  of  the  Pupoee  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  induded 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  disctissed  any  conunents  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  spedfied  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


computer  terminal  equipment  aificled  dacisioM  by 
dual  clearing  agency  particlpanU). 
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(A)  SeJf^BetguJatory^OifanixatioaB 
Statament  qf  tbe-Ru^nse  pf.xand 
Statutory  Baais,foT..iheJfixipoBadBuJe 
Change 

The  proposed  rule  change  iomuQ^ 
establishes  the  JiMtitutionaLParticipant 
ServJcesrTrogram.'The  PrqgKam-is 
deajgnedto  pcovide'bodk-eiltiy 
settlement,  salekeeping  and  other 
depository  services  on'behatf-df 
InstitUtiinnliPaTticipant8.'fantitiltion([l 
PartliiipailtB'are'  deHiied  generdlly  as 
institutions  who  maintain  an  account 
with  MSTC  pursuant  to  the  rdles  mdihe 
Institutional  Participant  Services 
Prognnn. 

Institutional  Participants  musL-neet 
those  qualifications  for  MSTC 
participation  set  forth  in  MSTC  article 
V,  rulen.iMffliuiil.'UMt— ctjon 
generally  limits  MSTC  participation  to, 
among  oflwi«,'RC<ngi8(ei«a>brMcer- 
dealcnj'i'eiRnu  snMBte*8upsrvivBd'iR' 
regal>tai]%aikB,  wiviugs'nidi  lean 
associatloin  w''tJuitJwii|wiiieB;<Wte 
supervised  or  regulated  insurame 
companies;  SEC-registered  investment 
companies;  and  other  qualifying 
persons,  hmdatn'entitrn. 

InsthutionafPartid^MntemustTnget 
thefuraguuig  reqoirements./ss'well  "as 
certain  dfherfpe(!lfic*financial«nd 
repoHii^  qualiitoffttons.Ter  exsmiile, 
Insfttittiinn*«(ibjent'to4tate,  fedenil'or 
othgrgovCTnmeHtalTegiikrtiommwt 
provide  MBrC  wMi  copi«»i>f-all 
financial  Tepette'sabaitttednapegUkteiy 
authorities.  iMtitutienB  ndtsUbieetto 
sudh:TCgiik(tion,iar  ff ■not'rsqiiired  to  file 
finandihreportB  witfa'regdfotovy 
authoritie8,>mo«t<pEo^ritfelPf5TC>¥rttfa 
copies  ofiunBudited4)iia£terly£nttuiial 
statementtiaad  audited  annuaL'financial ' 
statements. 

An  InstitutionalTarticipant  must  also 
promptlytad'nMMSTCDfianyjdcBnases 
of SDKfvrniOBeJniitBaietaisets.  .arktfts 
revenue  or  income,  during  anyrpBrivd. 

MSTCm^y,  in  its  discretion,  raquixe 
Institutions'to.provideJGnancial 
statements  on  asioie^squentbasis. 
MSTC  may  abo  request  sudh  other 
financial  information  necessary  to 
awmn  itMlfrthat-anilnstittttion^ 
finannialteonditioa  and^fetfranuwe, 
inchiriiBgifaifonaati>na«'tortkeJ»WBl<«i 
quaiHynf'aainingg/OTd  odierr«aiwMlUy 
•ca«ptad  maa«irM.of  Ui)aidi^,iflQpital 
adaqiiagy-Bndipnlitability.:dotaDt 
creB(e.u]idiie.ii8k8  taMSTC 
Partio^anlaiatyotfaar  Inatitultaaal 
Partifi^aats. 

The  piqpaMdsile«ko.i!aauirBBdkat 
eaohiafplioant.to'heBuaevi 
InstitutioaalJiutiaipaBi  dUaHmataate^Ho 
MSTC's  satisfaction)  (i)  suffidnt 
operational  capability  to  utilize  the 
services  otMSLC,  an4(ii)auffident 
personnel  np— H"~ti  ^p.Knijjf  ^i^ 


phy8iBalkcllti0s.a«88Mary.toi{ulfill  its 
obligationstoJidSTC. 

In  additinn,.lTMitilyitional  Pnrtigipwnte 

muat.(j)/-have  jn  oalahliBhad  huaineas 
history  of  a  minimum  of  DBe;^[ear  or 
penoaBal  .withauffloientvQpfintional 
backgroundand  «]^rienee>to«tnure<lts 
abilityrto^conduct  businaafl  iwith.MSTC, 
and,(ii)  mafntaina  Bunimum.oL$5 
million  inmet  a8aet4.<eitherdixect^<ar 
undsrjnan^ement'Ai^r  appUaant-witfa 
less  than  $&-jnilliQnnxMyi]e!adnutted. 
but  muBtidemonBtrate  to  MSXC'e 
satielactien  (ihroi^cadfimonfltiated 
plan  omther  dacuiaentatiQn)-.thatitt8.  net 
assets  (or  netiaaaet*  under^managament) 
will  reach.  $5  mlilioii  within  ;ane.  year,  of 
admission  as  a  Paiticipant. 

Finally,  with.reqpect  to  MSIC's.Eules, 
the-prpposed  rulechaogas-amfind 
MSiI0«<los8'EecovaiyvptacaduE8s  in  the 
cascxof  tosaaa.incuiredasra  tsasultof 
Ratticipant  defaults  .Undar.MSTC^ 
present-axtiole  A^,.nile<2.  aection  A, if 
MSTC  incurs  aloaa '"  "^"itw  nf  a 
Participantis  £ontriiution  to^the 
Baiticipants  J^und<-b(r■rea«on^o'f  such 
Paiticy)ant'«<de£auk,  the  unFecoveied 
portion  of  such-LoM|(not  cscovered 
throughiinsuranQe)  Au^  i>e.made^gsod 
fcom  the>Contingenfy'Re8eEve<Eund,'the 
Participants-Funidjor-  axistijjg.undivided 
pmfitscand. retained  aamiijgs,  at.the 
election  of  MSTC. 

The  proposed  rule  change  ;amends 
astide  Afl,  rule.2.  BectiQn-4rtO(provide 
that.MSTC -will  limlt^assfi8smente^of 
contributions  .to  ihaBartijC)pants.Fund  of 
nonidefaultii^  Institutional  Participants 
to  cover  losses  arising  from  defaults  by 
Inatitutional.RarticipantsuMSTC  will 
ako'.limit-esaesament»j>f-jtontoibution6 
of  n(m<da£Bultingii»n>inBtltutiandl 
PartJciparlts'to'covar'lossBsarisiiylrom 
defaults  by  nonrlnatitutional 
Partio)pflntB..Anexi>eption.ie  made  if  th« 
loss  resulted  from  Partidpantcdefaults 
inveki^g^^ansaotian'iir  twnwautions 
between-an^faBtituttonalTartiuipHiitand 
a-nnihln«titutinn«lf artirjpflnt  In  thia 
scenazio^-MB'IC  jaqgrdBsaasi  the 
contributions  to  the  Participants  {^mdiif 
biflh'IiMtitiltionarPRrticipaittB  and  iion- 
InatttiitionalTarticipmits. 

The'fotQjdiog.oilexhaiigeait^gacdiiig 
PnrtiripmrtntFnndineansBmnntninnd 
aUvoatian  df  potonttal  laMBB--aie 
designed  to  balance  the  statiltory-goah 
of  pramotingprontitt  and^iccuratB 
clearanaeAnd  aettlament  dfiaacuritias 
traneaationa  (byi«ncoiua§tiig 
partraipationi>y>fai«lttttiont)vnii)ie 
equttdbte'dllocation  xfNhie8,fee8  and 
other  cha^8.'Tha4iHexexttii8atmentin 
potenttal^aaBeemeateiako  lafleete 
MSTC's  analysis  ufliieKa'fay^oth 
hKtitiltioiiril-gndni^lnetittttipmH 
PatticipaittB.'  Edt  jjmaqjUe.ihB  pwynam . 
nilrn  ttpaan  tfCfifBr  riek  wilMi:tinii 


requirement».an<Iintiti;tianB  thatfaie 
similar^mot.iinpoeedaa'neB- 
InstitutionBlzSaxtidipants.-iBflfaidiqg 
requirements  relatiqg.to  miniouBDJMt 
asset8,'financiaLtvoEtfa|g,<qpeEatioiiBl 
bacl^roundrand  «9g)BEiBnae,caitd 
businesaiuatery.  lihe<chaBgB8<also 
recogoiaeithat'iiistitutiens  will-  receive 
a^eo^f4>aoialixedtaeiinaeB,dncludii|g 
the.49poinlinent-of  aaiidividual 
account  administiatar  lo<ae«iaLin 
monitoriiigacaMmt  actlwi^. 

Contiibutiansito  dae'^atticipantsrEund 
of  both<InBtitutional<Partio}pantsiand 
non-Ins  titutional<Baitidpentecai>e 
subjact-toipotential  aaaesaments  in  a11 
otiier  oeaeBinot  involvisgtPatticipant 
defaults,  indudingloaaes  eesulting  from 
larceny,  embezzlement,  or  insolvenqy-jof 
a  depDeitory>(aee.M&lCaitid£>VI,.nile 
2,  sectians.SandtB). 

TbBmleshangecfdsojBontaiDs  a 
Descnptioniafilnatitutionahfiaiticipants' 
ServiaB8,<whii±iereju]wniUedan.the 
fnxQvofrpiQpoaetLProccftiinas.  Ike 
BescriptioniofJervieesidBscriiiBS'lhe 
specialized«efvii»B<  dSeied'to 
Institutions,iincluding: 

Imx}mB\CoUetitian.  tlnatltiitionel 
ParticipantB«will  Ttseive  jcaah  ditddend 
and'interaBt-peyments-j)nipa3i»bledete, 
regazdkfls  fifiwliedierthe  fundnaie 
collectadSrom  i  dte-iasnerorrSayiiK 
Agent  by  payable  date.  However,.iiffiirC 
wilbraaeiweithe.nghtiumder!atlicle  IH, 
rule:i,!aaitttans  S=and-4ito.BBi«ene-jaiBdits 
within  specified  timefranMS-in  thaoaae 
of  isauer^onpaying  a^>ttde£aulls.M6TC 
alsoiBeaeivBS  tfae-tight'to  deiai  jciediturf 
dividend' and;  inteEBBtiacome  Jintil  audi 
amounts  tfaave;heenii9(BimBdi£coni  die 
paying  agentutr  issuer  tf^ffiT&believss 
or  is  concerned  that  ditpQ]ringsBiBent:ar 
ianiar>will  defaulttarfadlto'iiiake 
pramptqiaymentxmTpayaUejdate  m 
antiatpatedamomito'  dtte  ftvta<  the 
paying  agent  oriamgr^MeiinioxoBsetof 
amounts  available  JOT  ptudent  for 
advanoe  iuipayable-iiBte. 

QastamerSuppaxLWMiAiibuil^AaSaaa 
willdie  canignBd.aniindlviduBlaDQEaiuxt 
administrator.  This  account 
administrator  will  actively  juaiat  the 
InstitudsninjjmmitoiiiCraBcaiint 
aetMtyiand'btmdling-iliily- operational 
inquiries.  'Hie'admiillfltralur  will'^lso 
assist  the 'Institution'inprocessing  or 
resolviBg.cettain.activtUa8iacIudi]|g 
unueual.'orjuiantis^atitdiftscmnt 
aetivityoiiaeaurilisB  ddiwerias. 

AnnMfOperatioiuiLBe7iew.''VIISIC 
will  provide  each'InstilutionvwiUkan 
annualtqparatioBal  teiviBw.IiiBtitutiaBS 
will  receive  a  iiiiiillieiinpiirl  lepiiiliim 
the  Jff8Hti>eiieeyaf>depueHwy 
utilization  and,  if  apprqpriate;  iHOTC 
"^'^-T^^^ft  mt\  rwtlin^Bi  irr  BmiiirtliHH 
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Finally.  Ihe  pvopoBed  nile  ahange^ets 
forth  a  Fee  Schedule  for  Ike  Instititttanl 
Participants'  Services  Program.  Tlw 
schedule  is  structured  in  several  board 
areas,  indudiog  qwdfic  fees  for 
Account  Maintenance,  Safekeeping, 
Book-Entry  Transactions,  Physical 
l^nsactiiHis,  Dividend  Reinvestment 
Programs  etc.  The  fees  incoiporate 
MSTC's  development  efforts  in 
establishing  the  Institutional  Partidpant 
Services  Program  and  recognize  MS^XTs 
provision  of  specialized  services  to 
Institutions,  indoding  Income 
Collection,  Customer  Support  and 
Annual  Operational  Review.  The 
sdiedule,  tmifonnly  diarged  to 
Institutions  depending  on  volume  and 
activity,  b  alao  intended  to  compensate 
MSTC  for  the  incnaBed  OMnHoring  of 
InsUtutionid  PartidpantB  and  related 
account  acttvtty. 

MSTC  believes  diet  die  proposed  rule 
change  is  consietent  with  section  17A  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act")  in  diet  it  (i)  provides  for  direct 
depository  and  clearing  agency 
partidpatiDn  by  insnrance  oonqianiee, 
investment  companies  and  otlier 
qualifying  institutiaaB,  (ii)  promotes  tlie 
pron^t  and  accurate  deuanoe  and 
setdement  tA  secuiitiBB  traosactions  in 
die  National  Clearance  and  Settkraent 
System  by  qualifying  institutionB,  and 
(iii)  provides  for  the  equitable  allocation 
of  fees  for  services  for  soch  fawdtutioos. 

(B)  SeJf-fiegulatory  OiganiraUon  's 
Statement  on  Burden  on  Coayietilwa. 

MSTC  does  not  believe  diat  any 
burdens  will  be  placed  on  coinpetittan 
as  a  result  of  the  proposed  role  «^mnB* 

C  Self-Regalatory  Oiganaation'B 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Reoeh^  Phtm 
Members.  Partkapanta  or  Odwrs 

MSTC  has  not  received  enj  comments 
fitm  Pbrticipants  on  die  proposed  rule 
change. 

m.  OflAe  flf  EffactfvMMSB  of  dm 
Proposed  Rule  ChaagB  andTknisig  for 
Commissiaa  Actton 

Widun  35  days  of  die  date  of 
publication  of  this  notice  in  the  Fedecal 
Rei^Star  or  widiin  such  Icmger  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  sndi  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or  (il) 
as  to  which  die  self-regolatoiy 
oiganizadon  consents,  Ae  Commission 
wiD: 

(A)  I^  order  approve  tlie  pcoiposad 
ndedtuqge,or 

(B)  Institiite  pnoaadisiBS  to  ( 


should  be  disapproved 
IV.SolidtatinBor 


hteiesled  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  &  Exdiange 
Commission,  450  Fifdi  Street  NW., 
Washington,  DC  2054a  Copies  of  die 
submission,  all  subsequent  amendments, 
all  written  statements  with  resped  to 
the  proposed  rule  change  diat  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  diange  between  the  commission 
and  any  person,  other  than  those  that 
may  be  witUield  from  the  puUic  in 
accordance  with  die  proviaioo  of  fi 
U.S.C  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifdi  Street,  NW.,  Wasfafa^;ton.  DC 
Copies  of  such  filing  will  also  be  made 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
referenced  self-regulatory  organization. 
All  submissions  should  refer  to  file 
number  SR-MSTC-69-05  and  shodd  be 
submitted  by  September  8, 1980. 

Fv  the  CoBuniMiaa  by  the  Divisian  of 
Market  Ittgalatiaii.  ptuauut  to  (ialngaterl 
authority. 

lonathan  G.  Kits, 

Secretoiy. 

[PR  Doc.  80-10487  Filed  8-17-80;  8:48  am] 

SaUNQ  COOK  iOW-OI-M 


[34-27iat;nBllO. 


8WT  noflUHiiory  orQwiJinoiwi 
Optloiw  Ctoarlng  Coip.;  filing  and 
Immodlatv  EffvctlvwMW  of 
RuloChangt 

Au9Mt  11,1880. 

Pursuant  to  sectioa  19(b)  of  die 
Securities  Bxchai^e  Act  of  1834  ("AcT), 
notice  is  hereby  given  diat  on  )aly  20. 
1989,  the  Options  (bearing  Coiporation 
("OCC)  filed  widi  die  Securities  and 
Exchange  Commission  a  proposed  niie 


*  On  April  22, 1S68,  the  Commiulon  approved  an 

aecuritiea  iaauad  or  yiaautaad  fay  Ifae  CaHdiaa 
govemnent  rCana<Ban  sav«BUMnt  aecnriUw"]  for 
OCC  narglo  flBQ  oeanns  nDo  pupoeea.  O^C 
aooepta  pledgBt  of  r 
in  the  Ipiaiafa  AapoittBqr  noaJpt  art 

frnin  Iti  rtearinf  twnirt  fhtt  ranailian  j  

aacuiMae  Iwe  bean  pledsad  thno^  m  EDV  nedfi 
Syatam.  aaaSaMriUaakKkaas*  teilUlaaaa  N«. 

MM  (ApttsL  taaa^  as  I*  asK 


change.  The] 

occsr 

fund  deposlteiy  rooBip«Bims 
("Caaadian  RaeefpIO*  The  ptapomi 
also  woald  amend  OCCs  United  Slates 
nmr^u  and  clearing  fmd  depositBijr 
receipt  fonns  r'U.B.  Reoeipta'')  to 
conteia  dioae  reoeipts  to  proposed 
rnnndisn  ITennlirts  Thn  rdoiniissliai  is 
pobltehiag  this  nottoe  to  Bobdt  4 
on  nw  piopoaal  from  totoreatad  ^ 

The  proposal  woaid  amend  Canadtan 
and  U.S.  Receipts  in  several  ways.  First, 
die  wofds  "And  Becunfy  AffeeoKnt" 
would  be  added  to  die  tide  of  dnse 
receipts.  Second  Canadian  Receipts 
would  specify  diat  deposittwies  holding 
securities  undarlhe  receipts  are  acting 
on  behalf  of  OCC  as  OCC's  agent  radm' 
than  as  agent  for  the  <^y>t>*'"g  clearing 
member  and  that  the  depositing  rkitiring 
member  has  directed  the  depository  to 
act  in  such  capadfy.  U.S.  Receipts 
would  contain  similar  language  except 
they  would  not  specify  that  the 
depository  is  not  acting  as  agent  for  the 
depositing  dearing  member.  U.S. 
Receipts  also  would  specify  diat 
deposited  securities  have  been  pledged, 
assigned  and  transferred  to  OCC  by  the 
depositing  member,  lliird  Canadian 
and  U.S.  Reoeipts  would  specify  tiiat 
depoaitoriea  anut  se^egate  property 
held  nnder  the  receipts  from  all  other 
property  held  by  the  depository  "in  any 
other  capadfy."  Foorth.  Canadian 
Reoeipts  would  specify  that  "As 
continuing  securify  for  all  existing  and 
future  indebtedness  and  obligations  of 
the  (depositing]  member  to  OCC  the 
(depositii^  member  hereby  pledges, 
charges,  and  grants  a  first,  fixed  and 
specific  seciuify  interest  to  and  in  favor 
of  (OCC)  in  (securities  deposited  under 
die  receipt]  and  any  proceeds  thereof." 
U.S.  Receipts  would  contain  similar 
language  except  they  would  use  die 
words  pledges,  assigns,  and  transfers" 
instead  of  'hedges,  diarges,  and 
grants"  and  die  security  interest  granted 
would  not  be  specified  as  "first  fixed 
and  spedfic."  Fffdi,  Canadian  and  VS. 
Rece^  would  specify  that  OCCs 
ability  to  iiqnidate  deposited  secorities 
is  sulked  to  "applicable  law"  and  is  a 
povRsr  OOC  may  exardse  in  "its  own 
right"  Finally,  the  words  "attorneys' 
fees"  would  be  rspbeed  widi  "ooansel 
fees  (on  a  solidtor  and  fais  own  cbent 
basis]"  in  a  provision  of  the  Canadian 
Receipts  describing  a  dearii^g  member's 
duty  to  compsensate  a  depository  in 
connection  with  litigation.  A  zeference 
to  "counsel  fees"  would  be  elindnated  in 
a  comparable  provision  of  the  U.S. 
Receipts. 


I 
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tXX:  believes  the  proposal  is 
consistent  with  the  purposes  and 
requirements  of  section  17A  of  the  Act 
Specifically,  OCC  believes  the  proposal 
is  designed  to  assure  the  safeguarding  of 
securities  and  funds  in  OCCs  custody  or 
control  by  enhancing  OCCs  lien  under 
Canadian  law  on  securities  deposited 
pursuant  to  Canadian  Receipts.  OCC 
further  believes  the  amendments  to  US. 
Receipts  are  necessary  to  conform  those 
receipts  to  the  proposed  Canadian 
Receipts. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3](A] 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4.  At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abr^ate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  die  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington,  DC 
20549.  Reference  should  be  made  to  File 
No.  SR-OCC-89-Oe. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  iir 
accordance  with  the  provisions  of  5 
U.S.C  552,  wiU  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
460  Fifth  Street,  NW.,  Washiqgtcm,  DC 
Copies  of  the  filing  (SR-OCC-6&-08)  and 
of  any  subsequent  amendments  also  will 
be  available  for  inspection  and  copying 
at  OCCs  principal  office.  All 
submissions  to  file  number  (SR-OCC- 
89-06)  should  be  submitted  by 
September  6, 1989. 

For  the  Commiuion,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CTR  20030-3. 
Joaathan  G.  Kati, 
Secretary, 
[FR  Do&  89-19488  Filed  8-17-89;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

AppNcationa  for  CerUficates  of  Public 
Convenience  and  NeoeesHy  end 
rorelyn  Air  Carrier  Peiiiiita  FUed  Under 
iBubfMrt  Q  During  the  Week  Ended 
Auguet11,1989 

The  following  applioations  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  Subpart  Q  of  the 
Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
answers,  conforming  application,  or 
motion  to  modify  scope  are  set  forth 
below  for  each  application.  Following 
the  answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  i^)propriate  cases  a 
final  order  without  further  proceedings. 

Docket  Number  46436 

Date  Piled:  August  7, 1989. 

Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  7. 1989. 

Description:  Application  of  The 
National  Airline  Gommission  of  Papua 
New  Guinea,  t/a  Air  Niuguni,  pursuant 
to  Section  402  of  the  Act  and  Subpart  Q 
of  the  Regulations  reqiests  that  it  be 
issued  a  foreign  air  carrier  permit 
authorizing  it  to  engage  in  foreign 
transportation  between  Guam  and  Port 
Moresby,  New  Guinea. 

Docket  No.  46440        | 

Date  Filed:  August  %  1989. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  6, 1989. 

Description:  Application  of 
Continental  Airliiies,  tec.  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of 
the  Regulations  requests  renewal  of  its 
certificate  for  Route  470  authorizing 
foreign  air  transportation  of  persons, 
property  and  mail  betareen  Houston  and 
Dallas/Ft  Worth.  Calgary  and 
Edmonton,  Alberta,  Canada,  and 
Anchorage  and  Fairbviks,  Alaska. 

Docket  No.  45611        | 

Date  Filed:  August  a  1989. 

Due  Date  for  Answers,  Conforming 
^plications,  or  Motion  to  Modify 
Scope:  September  6, 1989. 

Description:  Application  of  United 
Parcel  Service  Co.  pursuant  to  Section 
401  of  the  Act  and  Subpart  Q  of  the 
Regulations  request  aa  amendment  to  its 
certificate  of  public  convenience  and 
necessity  so  as  to  authorize  scheduled 


all-cargo  foreign  air  transiiortation  to 
additional  countries.        , 
PbyDisT.Kayhir,  | 

Chief,  Documentary  Services  Division, 
[FR  Doc.  80-19402  FUed  8-17-B9;  8:45  am] 
mujma  com  «sie  a  m 


Federal  Aviation  AdnrinMreUon 

Noiae  Expoeure  Map;  CMbago  Oltare 
International  Airport,  CMtagOi  IL 

AOENCV:  Federal  Aviation 
Administration,  DOT. 

acnoH;  Notica 

tUMllAllv:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noiae  exposure 
maps  submitted  by  the  dty  of  Chicago 
for  Chicago  O'Hare  International 
Airport  under  the  provisioDS  of  Tide  1  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pab.  L  g&-183) 
and  14  CFR  Part  150  are  in  compliance 
with  applicable  requiremoits. 
EFFECTIVE  DATE:  The  effootive  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  August  7, 1989. 

FOR  FURTHER  MTORMATION  CONTACT! 

Prescott  C  Snyder,  Federal  Aviation 
Administration.  Great  Lakes  Region, 
Airports  Division,  AGLr«ll.l,  2300  East 
Devon  Avenue,  Des  Haints,  Illinoia 
60018,  (312)  894-7538. 
SUPFUDMENTARV  MFORMATION:  This 

notice  announces  that  the  FAA  flinds 
that  the  noise  exposure  maps  submitted 
for  Chicago  O'Hare  International 
Airport  are  in  compliance  widi 
applicable  requirements  of  Part  150, 
effective  August  7, 1988. 

Under  section  103  of  the  Aviaticm 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  may  submit  to  the  FAA 
noise  exposure  maps  which  meet 
applicable  regulations  and  whidi  depict 
noncompatible  land  uses  as  of  die  date 
of  submission  of  such  maas,  a 
description  of  projected  aircraft 
operations,  and  the  ways  tn  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  15D,  promulgated 
pursuant  to  Tide  I  of  the  Act.  may 
submit  a  noise  compatibility  prmram  for 
FAA  approval  whidi  sets  forth  the 
measures  the  operator  has  taken  or 
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proposes  for  the  reduction-of  existiqg 
noncompatible  uses  and  for  die 
prevention  of  the  introduction  of 
additional  non  compatible  uses. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
description  submitted  by  the  city  of 
Chicago.Hie  specffic  maps  under 
consideration  are  the  noise  exposure 
maps:  Existing  (1988)  Noise  Ei^mnubb 
Map,  Exhibit  E-1  and  Future  (1993) 
Noise  Exposure  Map,  E^diftjit  E-2  (both 
showing  unabated  contours),  located  in 
Appendix  E  of  the  submission.  Ilie  FAA 
has  drteimined  that  these  anps  for 
Chicago  O'Haie  Intematfoiud  Airport 
are  in  compliance  with  applicabk 
requirements.  This  determination  is 
effective  on  August  7, 1989.  FAA's 
determination  on  an  airport  operator's 
noise  expoeure  mapt  is  limited  to  a 
finding  that  the  maps  were  develqpsd  in 
accordance  with  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  determination  does  not 
constitiite  approval  of  the  applicant's 
data,  inf  orination  or.pUas,  or  a 
commitment  to  approve  a  noise 
compatibility  program  or  to  fund  tbe 
implementation  of  that  program. 

If  questions  arise  r^nfjimiTig  |])s 
precise  relationship  cf  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
stdimltted  under  section  lt)3  of  die  Act, 
it  shodd  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  die 
relative  locations  of  specific  pmperties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
expoanta  aupi  to  reaohre  qoastfaais 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  liltiBatB  laxaiaae  oontnd  and 
planning  respenaifailitias  of  looai 
goveiBBMOt  lliaae  local  lesponeihfltdes 
are  not  changed  in  any  way  undar-Part 


150  or  through  FAA's  review  of  noise 
exposure  maps. 

Therefore,  the  responsibility  for  the 
detailed  overiaying  of  noise  e}q)08ure 
contours  Onto  the  map  depicting 
properties  on  the  Surface  rests 
exclusively  with  the  airport  opetxttor 
which  submitted  those  maps,  or  wi& 
those  public  agencies  and  planning 
agencies  with  which  nonaaltBtion  ia 
required  under  section  103  of  the  Act 
llie  FAA  has  relied  on  the  certificatf  on 
by  vus  airport  operator,  under  section 
ISOA  of  FAR  Part  ISO.  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposore'Bapa 
and  of  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locationr. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW«  Room  . 
617,  Washington,  DC  20591 
Federal  Aviation  AdwiaJatratiiM,  Cieat 
Lakes  Region,  Airports  Division 
Office,  2300  East  Devon  Avenne, 
Room  269,  Des  Plaines,  Illinois  60018 
Federal  Aviation  Arimtnirtntttrin, 
Chicago  Aiiports  District  ^^oe,  2300 
East  Devon  Avenue,  Room  266,  Des 
Plaines  Illinois  60018  . 
Department  of  Aviation,  City  of 
Qiioago,  20  North  Claik  Street  Suite 
3000,  Chicago,  Illinois  68002. 

Also,  copies  of  the  Noise  Exposure 
Map  document  are  available  at  the 
following  public  libraries: 
Ehnwood  Baric  Public  Library,  Four 

Conti  Paricway,  EUnwood  Park. 

Illinois  60635 
Franklin  Park  Public  Library,  10311 

Grand  Avenue,  Franklin  Pari(.  Illinois 

61031 
Glenview  Public  library,  1930  Glenview 

Road,  Gleinriew.  Illinois  86025 
Eisenhower  Public  Library,  4652  North 

Olcott  Harwood  Heights,  fllinots 

60656 


Palatine  Public  1 

Benton  Street  Palatine,  niinbii  60067' 
Park  Ridge  Public  Library.  20  South 

Prospect  Avenue,  Paric  Ridge,  Illinois 

80068 
River  Grove  Public  Library,  863B^eST 

Cxand  Avemay  River  Ctove.  Ufinpis 

80171 
ItsKa  Community  Ufaag^  SOOlVasi 

Irviqgltek  Road,  Uaaca.  IIUnaiB«n43 
LombMd  PiMc  Ufaaav.  110  Waet 

Maple  Stoeat  Lombaad.  flianaia  10148 
Mebose  Park  PMic  Ufacary,  001  Nertfa 

BtoadMay.  Melrose  HA,  Olinois 

OOlfO 
Mount  Prospect  Public  Library,  10  Sooth 

Rmnrson  Street  Mownt  fteepaot 

Illinois  £0056 
Niles  Public  Library,  6980  Oakton  Street 

Nnas.niinnia  89848 
Northlake  Public  Library,  231  North 

Wolf  Road.  NflCtUidca,  lUinoiseBIM 
Rolling  Meadows  Piddic  libmiy.  8110 

MartiB  Lane.  ReUiqg  Meadowa. 

Illinois  60008 
Rosalie  Public  Library,  40  South  Paric 

Street  Reselle,  Illinois  60172 
Schaumbary  Township  Public  Library. 

32  West  Ldvary  Lane.  Scfaaumbuqr, 

minoiseolM 
Schiller  Park  Public  Library,  4200  Old 

River  Road.  Schiller  Park,  Illinois 

80176 
Vina  Paii  Public  Library,  305  South 

Ardmore.  Villa  Park,  Illinois  60181 
Wood  Dale  Public  Library,  520  Sondi 

Wood  Dale  Road,  Wood  Dale,  Illinois 

60191. 

Questions  may  be  directed  to  the 
individaal  oamed  aboaa  aider  the 
heading  FOR  FURTHER  IMFORMATION 


baned  in  Des  flatasB.  IBiaaii  on  Aflgnst  7. 
1960. 

Haoiy  A  Lamlierts, 

Acting  Manager,  Aiiports  Divisioiu  Great 
Lakes  Region. 
[FKDec.  a»-n«a  POed  »-17-«0;  teSB  am] 


Correctioro 


This  Mdion  of  the  FEDERAL  REGISTER 
containt  adNorM  cofr>cttoiw  of  pravioualy 
pubMMd  PrmdonMri.  Rute,  Prepooed 
Rute.  and  NoMm  documontB.  These 
correcllone  are  prepeied  by  the  Offioe  of 
the  Federal  Registar.  Agency  prepered 
correcllone  are  issued  as  signed 
documents  and  appeer  In  the  appropriate 
document  categories  etse«»here  in  the 


DEPARTMENT  OF  COMMERCE 

IntaffiMtfonal  Trade  AdmMttration 

Antidumping  or  CountorvaMng  Duty 
OrdM*,  FIndhig,  or  SutpMKtod 
lmyoat|g«tlon,  Opportunity  To  Roqu— t 
AdmMstnrtlvo  Rovlow 

Correction 

In  notice  document  80-18426  beginning 
on  page  32364  in  the  issue  of  Monday, 
August  7, 1988.  make  the  following 
correction: 

On  page  32364,  in  the  third  column,  in 
the  table,  in  the  second  column,  the  last 
line  should  read  'D2/01/88-07/31/89''. 
aajjNa  com  isosoi  o 


DEPARTMENT  OF  COMMERCE 

infnurtionil  Trado  Admlnlatwdon 

Umvortlty  of  Utah  ot  aL;  Conoo«dMion 
Decision  on  AppNcation  for  Duty^raa 
Entry  of  SdanttflclnttnimanU 

Correction 

In  notice  document  89-17823 
appearing  on  page  31718  in  the  issue  oi 
Tuesday,  August  1. 1969,  make  the 
following  corrections: 

1.  On  page  31718,  in  the  first  column, 
in  the  last  paragraph,  the  first  line 
should  read  "Docket  Number  89-028"^ 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  sixth  line  remove  "FY",  and 
insert"See  Notice  at  M  FR  4878.  January 
31, 1988.  Reasons  for  this  Decision:" 


3.  On  the  same  pa^,  in  the  same 
column,  in  the  second  complete 
paragraph,  in  the  12tb  line,  "(ST)" 
should  read  "(STF)". 

4.  On  the  same  page,  in  the  same 
column,  in  the  third  complete  paragraph, 
in  the  9th  line  remove  the  period  before 
"for",  and  in  the  11th  line.  "a40'"  should 
read  "a4*". 

tmifte  0001  not  01  o 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

60  CFR  Parts  226  and  227 

[Docket  No.  M77S-917I] 

Endangered  and  Threatened  Spedee; 
Criticai  Habitat:  Winter-run  Chinook 
Sabnon 


Correction 

In  rule  document  89-18302  beginning 
on  page  32085  in  the  issue  of  Friday, 
August  4, 1989,  make  the  following 
correction: 

On  page  32085  in  the  third  column, 
under  "EFFCcnvt  dati".  the  last  line 
should  read  "August  4. 1989,  through 
April  2. 1990." 

BSijNa  oooe  ihmm)     | 


DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Parti  | 

[Docket  No.  81024-M1I] 
Revision  Of  Patent  and  Trademark 


Correction 

In  a  correction  to  rule  document  89- 
3486  appearing  on  page  8053  in  the  issue 
of  Friday,  February  24, 1989.  the 


Fedetei  Keyster 
VcL  54,  Na  ISO 
Friday,  August  18.  1988 


corrections  to  8 1.21  should  read  as 
follows: 


S1.21    [Conreeled] 

4.  On  the  same  page,  in  the  third 
column,  in  S  1.21(d).  ".00"  should  read 
"$50.00". 

5.  On  the  same  page,  in  the  same 
column,  in  §  1.21(g).  "$15.00"  should 
read  "$ai5". 

aaUNQ  COOK  IMMM) 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRLrS824-71 

National  Drinkbig  Water  Advisory 
Coimcfl;  Open  Meetbig 

Correction  I 

In  notice  document  89-18258 
appearing  on  page  32118  in  the  issue  of 
Friday,  August  4, 1989.  make  the 
following  correction: 

On  page  32116,  in  the  third  column,  in 
the  sixth  line,  "August  2a  1989"  should 
read  "  August  3a  1989". 

tmittfli  cooc  i(os4i4) 


FEDERAL  MARITIME  COMMISSION 
Agreement(s) 

Correction 

In  notice  document  89-18826  beginning 
on  page  33077  in  the  issue  of  Friday. 
August  11. 1989,  make  the  following 
correction: 

On  page  33078.  in  the  first  column, 
"Agreement  No.:  224-010877-002"  shoukl 
read  "Agreement  No.:  224-010877-001". 


Friday 

August  18,  1989 


Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  1  et  ai. 

Revision  of  Generai  Operating  and  night 

Ruies;  Rnal  Ruie 


I 
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DEPARTMENT  OF  TRANSPORTATION 

Fedefii  Aviation  Admbiistnrtion 

14  CFR  Parts  1. 21, 23, 25. 27, 29. 31, 
33.35,36,43,45,47,61,63,65,71.91, 
93. 99, 103, 121. 125, 127, 133, 135, 137. 
141 

(Dedwl  No.  1S334;  Affldta.  Na  1-M,  21-M, 
23-37,  SS-it.  27-24 ,  29-27 ,  31-S,  3S-1S. 
S»^  S»-ia.  4»-91. 45-ia,  47-24, 61-S4, 63- 
27. 66-34, 71-13, 61-211, 63-66, 66-11. 103- 
3, 121-206. 12S-12. 127-43, 133-10, 135-32. 
137-12. 141-111 

mN212»-AA13 

RevWon  Of  Qeneral  Operating  and 
Fnont  Rulea 

AQmcv:  Federal  Aviation 
AdminiBtration  (FAA),  DOT. 
action:  Final  rule. 

OUMMARV:  This  amendment  reorganizes 
and  realigns  the  general  operating  and 
flight  rules  to  make  them  more 
understandable  and  easier  to  use.  Also, 
several  changes  are  made  to  provide 
more  flexibility  for  certain  operations. 
These  changes  result  from  comments 
received  &«d  the  general  pttUic  and 
aviation  industry  in  response  to  a 
request  for  specific  comments  to  help 
identify  substantive  areas  needing 
review. 

tPKCllVl  DATC  This  amendment 
becomes  effective  on  August  16, 1990. 
except  that  1 91.203(c^21  beconta 
effective  September  18, 1989.  and 
remains  numbered  aa  1 9i.X7{m){^  imtil 
August  18, 1990. 

row  ranTNni  hwohma  i  hjn  oontaci: 
William  T.  Cook  f26fl)ae7--iai6erE(faia 
French  (202)  287-6150,  Project 
Development  Branch  (AFS-850),  General 
Aviation  and  Commercial  Division. 
Office  of  Flight  Standards.  Federal 
Aviation  Adanristrntioii,  690 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
SWPLIMINTARV  INroilMATION: 
Background 

On  August  9, 1978.  the  Aircraft 
Owners  and  Pilots  Association  (AOPA) 
petitioned  the  Federal  Aviation 
Administration  (FAA)  to  revise  part  91 
of  the  Federal  Aviation  Regulations 
(FAR)  to  make  the  repilations  simpler 
and  more  comprehensible.  In  response 
to  this  petition,  on  January  11, 1979,  the 
FAA  issued  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  No.  79- 
2  (44  FR  4572;  January  22. 1979) 
consisting  of  a  verbatim  publication  of 
AOPA's  proposal. 

The  FAA  received  108  comments  in 
response  to  the  ANPRM.  An 


overwhelming  m^rity  of  the 
commenlers  supported  the  intent  of  tba 
proposal  to  raovganize  part  91.  Hawawai; 
diere  were  numerous  problem  anas 
identified  by  the  commenters  relatiag  to 
the  proposed  changes  that  were 
considered  substantive. 

On  November  16. 1980,  the  FAA 
formed  a  part  91  Working  Group  to 
analyze  the  AOPA  proposal  and 
comments  received  on  the  ANFBM.  It 
was  determined  that  certain  technical 
and  administrative  problems  existed 
and  that  it  was  not  feasible  to  undertake 
a  substantive  revision  of  part  91  at  that 
time.  Subsequently,  AOPA  withdrew  its 
petition.  However,  review  of  AOPA's 
proposal  to  reorganize  and  renumber 
part  91  revealed  that  many  of  the 
changes  had  merit  and  could  be 
implemented.  The  FAA  part  91  Woricing 
Group  concluded  diat  the  leorganiaatian 
and  renumbeHng  of  part  91  would  be  Hm 
first  step  to  improve  the  repdatioB  and 
make  it  more  understandable  and  eaeier 
to  use.  Consequently,  the  FAA  pnbfiriied 
NPRM  No.  79-2A  (46  FR  45256; 
September  10, 1981),  which  propoaad  to 
reorganize  and  realign  the  general 
operating  and  flight  rules  to  make  them 
more  understandable  and  easier  to  use. 
Other  proposals  were  made  to  i 
redundancies  and  obsolete  comi 
dates  and  to  make  other  minor  dianges. 

Notice  No.  79-2A  did  not  contain  any 
substantive  changes;  however,  it  did 
inform  the  public  diat  the  FAA 
eonsideied  that  notice  to  be  the  first 
step  in  a  regulatory  review  of  pact  91 
conaistent  with  tke  objective  of 
ExecBltve  Order  12291.  With  thiaia 
mind,  die  FAA  invited  additional 
specific  commentato  help  identil^ 
substantive  areas  to  be  reviewed  and 
poasibly  included  ki  subsequent 
propoaala  coacaming  part  91.  The  notice 
fordier  stated  that  the  FAA  would  not 
take  final  action  canceming  the 
reorganization  until  substantive  cfaangea 
were  proposed  and  the  pubUc  had  been 
given  an  opportunity  to  comment  on 
those  proposals. 

The  FAA  pubhshed  Notice  No.  79-2B 
(48  FR  60481;  December  10, 1981)  to 
extend  the  comment  period  for  Notice 
No.  79-2A  by  120  days.  That  notJee  waa 
issued  in  response  to  a  petition  frmn  the 
National  Business  Aircraft  Association 
to  allow  additional  time  for  commentara 
to  prepare  substantive  comments. 

The  FAA  received  69  comments  in 
response  to  Notice  No.  79-2A.  Tt» 
majority  of  these  comments  favned  the 
proposal  and  were  discussed  in  Notice 
No.  79-2C  (50  FR  11292;  March  2M>  1965). 

Notice  79-2C  proposed  four 
substantive  changes  in  addition  la  the 
numerous  changes  made  to  reorganine 
and  clarify  existing  rules.  Two  of  ttese 


changes  were  made  in  response  to 
ceeunents  received  from  the  public. 
Tktse  changes  are  as  follows: 

fl)  SecUon  91.117.  Allows 
neiprocating-powered  aircraft  to  be 
operated  at  200  knots  in  an  airport 
tafficarea; 

(2)  Section  91.135.  Allows  operators 
dHiring  authorization!  to  deviate  from 
peaithte  control  area  and  route  segment 
leqniiements  to  utilize  a  48-hour  oral 
notification  system; 

(3)  Section  91.409.  Allows  operators  of 
tu^ine-powered  rotorcraft  to  use  an 
alternate  inspection  program,  such  as  an 
FAA-approved  inspection  program;  and 

14)  Sections  91.2(a.  91.509.  and  91.511. 
Hitamm  "shore"  as  it  is  used  in  these 
sectiona  to  exclude  tidal  flats. 

hblic  Comments 

Forty-seven  comments  were  received 
ia  response  to  Notice  No.  79-2C.  A 
nomber  of  commenters  recommended 
regulations  that  were  not  proposed  in 
dtt  notice.  Because  such  comments 
diecuss  matters  which  Uie  public  has  not 
kad  an  opportunity  to  consider,  they  are 
beyond  die  scope  of  the  notice  and 
omot  be  considered  without  further 
notice  and  public  participation.  Some  of 
these  comments  concern  proposals  that 
adB  be  considered  by  the  FAA  in  future 
rulemaking  and,  therefore,  could  be 
published  in  a  future  notice. 

There  were  two  areas  in  particular 
wbaeeeaeral  proposals  were  received 
IftaCaanot  within  the  scope  of  the 
notice.  Pivt,  11  comments  spedfically 
lequest  that  balloons  be  excepted  from 
eactain  requirements  now  pertaining  to 
ainraft  in  general.  These  comments 
laek  substantive  change  to  the  existing 
regulations  not  propoaed  in  the  notice. 

Second,  a  number  of  commenters 
propose  substantive  ckanges  to  the 
mpdations  with  regard  to  rotorcraft. 
Atliiough  these  comments  are  not  within 
the  scope  of  this  rulemaking,  they  were 
considered  in  the  Rotorcraft  Regidatory 
Review  Program,  Notice  No.  5. 

IWo  commenters  are  opposed  to 
changing  masculine  references  to 
"uaamt  to  read  "he  or  she."  One 
caaaBeaesr  states  that  this  would  keep 
tbe  text  shorter  and  speed  up  die 
reading  of  the  text.  The  other  commenter 
stales  that  §  1.3(a)(3)  already  provides 
that  "words  importing  the  masculine 
lender  include  the  feminine,"  and  die 
belter  course  would  be  to  refer  to  the 
•>ei8on,"  or  the  "pilot"  The  FAA  agrees 
viilh  these  commenters.  Accordingly, 
tderencBB  throughout  part  91  that  use 
AewoRfe"he"  or  "she"  have  been 
I  refer  to  the  "person,"  the 
L'lhe  "crewmendier,"  or  the 
"AAm'nistrator." 
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One  anunenter  writes  that  the  use  of 
"pilot  in  command"  and  "PIC  is 
inconsistent  in  the  proposed  rules.  The 
FAA  agrees  widi  tUs  commenter  and. 
accordhigly,  has  changed  references  to 
"PIC"  in  SS  91.123(a)  and  91.129(b)  to 
"pilot  in  command"  to  make  their  use 
consistent  throughout  part  91. 

A  commenter  suggests  that  all 
references  to  distances  expressed  in 
miles  should  state  whether  they  are 
statute  or  nautical  miles.  The  FAA 
agrees  that  such  references  should  be 
dear.  Accordingly,  references  to 
distance  expressed  in  miles  in 
SS  91.171(b)(4)(ii)  and  91.207(e)(3)  are 
changed  by  adding  the  word  "nautical" 
to  reflect  tibat  the  distances  are 
expressed  in  nautical  miles  since  they 
reference  ground-measured  distance. 
References  to  visibilides  in  SS  91.155(b), 
91.187(b)(2)(U),  and  91.303(e)  are 
changed  by  adding  the  word  "statute"  to 
reflect  that  visibilities  are  expressed  in 
statute  miles. 

Several  commenters  state  that  die 
proposed  wording  for  S  91.1  implies  diat 
operations  of  moored  balloons,  kites, 
unmanned  rockets,  and  unmanned  free 
baUoons  are  governed  by  part  103.  This 
comment  has  merit  and  S  91.1  is  revised 
by  adding  a  specific  reference  to  part 
101  after  the  phrase  "unmanned  free 
baUoons"  to  make  clear  that  moored 
balloons,  kites,  unmanned  rockets,  and 
unmanned  free  balloons  operate  under 
part  101. 

Another  commenter  requests 
clarification  of  the  discussion  of  S  917 
in  Notice  No.  79-2C  where  the  FAA 
states  that  there  is  no  provision  for  the 
use  of  an  approved  Mhiimum  Equipment 
List  (MEL)  in  part  91  operations, 
whereas  S  91.213  permits  the  use  of  an 
approved  MEL  The  FAA  pohits  out  that 
at  the  time  Notice  No.  79-2C  was 
published,  the  effective  date  of  current 
S  91.30  (proposed  S  91.213)  was  stayed 
indefinitely  (44  FR  62884;  November  1. 
1979).  Amendment  No.  91-192  (50  FR 
51188;  December  13, 1985)  which  took 
effect  on  March  13. 1986,  terminated  the 
stay. 

Section  91.7(b),  which  was  proposed 
without  substantive  change  finom 
existing  S  91.29,  provides  that  a  flight 
should  be  discontinued  when 
unairworthy  mechanical  or  structural 
conditions  occur.  One  commenter 
suggests  that  this  be  changed  by 
deleting  "mechanical  or  structural"  and 
making  it  more  general  so  as  to  provide 
for  a  possible  unairworthy  elecfrical 
system.  This  suggestion  raises  a  valid 
point;  however,  the  FAA  has  determined 
that  the  rule  should  be  amended  to 
expliddy  reference  mechanical, 
electrical  or  structural  condidons. 


Therefore.  S  91  J(b)  is  amended 
accordingly. 

As  suggested  by  one  commenter. 
S  91.21(a)(1)  is  amended  by  deleting 
reference  to  a  "commerdal  operator." 
lliis  revision  conforms  S  91.21(a)(1)  with 
SFAR  38-2  and  part  125  which  do  not 
provide  for  a  commerdal  operator's 
certificate  and.  instead,  provide  for  the 
issuance  of  either  an  "air  carrier 
operating  certificate"  or  an  "operating 
certificate." 

One  commenter  states  that 
consideration  should  be  given  to  better 
defining  "appropriately  rated  pilot"  in 
S  91.109  and  provide  a  definition.  The 
FAA  agrees  diat  the  phrase 
"appropriately  rated  pilot"  should  be 
defined  better. 

The  preamble  to  Amendment  No.  91- 
36  (32  FR  280;  January  11. 1967  states 
that  an  "appropriately  rated  pilot"  in 
S  91.21(b]  requires  a  private  pilot 
certificate  with  an  airplane  category 
rating,  a  multiengine  class  rating  for  a 
small  multiengine  land  plana,  and  a  type 
rating  for  a  large  airplane  or  a  turbojet- 
powered  airplane  (large  or  small). 

Accordingly  S  91.109(b)(1)  is  amended 
to  require  that  the  safety  pilot  hold  at 
least  a  private  pilot  certificate  with 
category  and  dass  ratings  appropriate 
to  the  aircraft  being  flown. 

One  commenter  urges  the  FAA  to 
reinsert  the  current  rule  regarding  visual 
descent  points  (VDPs)  (current  S  91.118). 
VDPs  are  not  an  intepal  part  of  the 
approach  procedure.  An  aircraft  that  is 
not  equipped  to  identify  a  VDP  has  the 
same  approach  minima  as  a  similar 
aircraft  tiiat  is  equipped  to  identify  the 
VDP. 

Mandatory  use  of  VDPs  is  considered 
inappropriate  for  a  number  of  reasons: 

(1)  VDPs  that  use  Distance  Measuring 
Equipment  PME)  fixes  may.  because  of 
displacement  factors  and/or  fix  errors, 
residt  in  descent  angles  that  are  either 
too  shallow  or  too  steep  for  the 
approach. 

(2)  A  mandatory  VDP  rule  discourages 
the  purchase  and  use  of  the  very 
equipment  necessary  to  identify  the 
VDP.  This  is  so  because  compliance  can 
only  be  required  of  those  aircraft  that 
are  equipped  to  identify  the  VDP. 

For  these  reasons,  the  final  rule,  like 
the  NPRM.  does  not  include  a 
mandatory  VDP  requirement 

Notice  No.  79-2C  proposed  that 
S  91.175(a)  read:  "Unless  otherwise 
authorized  by  ATC  vi^en  an  instrument 
letdown  to  a  dvil  airport  is  necessary, 
each  person  operating  an  aircraft  except 
a  military  aircraft  of  the  United  States, 
shall  use  a  standard  instrument 
approach  procedure  prescribed  for  the 
aiiport  in  Part  97  of  dds  chapter."  The 


lead-in  danae  ia  dianged  to  read, 
"Unless  odMTwisa  auduxizad  by  die 
Administrator,"  because  ATC  does  not 
have  die  authorify  to  approve  a  person's 
noncompliance  ifrith  this  rule. 

Several  commenters  raise  objections 
to  proposed  S  91.203(a)(2),  which  would 
prevent  an  aircraft  from  operating 
outside  of  the  United  States  under  the 
temporary  authorify  of  the  pink  copy  of 
the  Aircraft  Registration  Application  as 
provided  in  S  47.31(b).  The  commenters 
assert  that  the  proposal  is  a  substantive 
change  and  not  a  clarification  of  die 
present  rule;  and  that  the  FAA  should 
consider  the  economic  impact  on  the 
industry,  the  consiuners,  and  the 
historical  precedence  of  past  practices. 
These  commenters  suggest  that  the  FAA 
withdraw  the  proposal  and 
acknowledge  the  pink  copy  of  the 
application  as  a  temporary  certificate  of 
registration. 

Another  commenter  is  of  the  opinion 
that  the  FAA  has  not  provided 
discussion,  as  required  by  Executive 
Order  12291,  on  the  economic  inq)act8 
diat  would  result  from  the  delay 
between  application  for  an  issuance  or 
denial  of  &e  registration  certificate, 
under  the  propoeala.  in  the  NPRM.  "The 
commenter  maintains  that  future 
investment  purchases  and  leases  would 
also  be  adversely  affeded.  Several 
commenters  also  question  the  regulatory 
consistency  that  the  FAA  claims  as  die 
basis  for  die  change. 

These  comments  were  responded  to  in 
full  in  a  Notice  of  Legal  Opinion  issued 
December  1986  (53  FR  50206;  December 
14, 1988).  That  Notice  of  Legal  Opinion 
stated  that  the  limitation  of  temporary 
authorify  to  operate  an  aircraft  without 
registration  to  domestic  operations  (as 
also  provided  in  new  S  91  J03(a)(2)) 
reflects  current  U.S.  law  and  practice. 
Concerning  the  economic  impad  of  this 
ruling,  the  FAA  in  that  Notice  of  Legal 
Opinion  answered: 

The  aviation  oommunity  liai  always  Iwen 
able  to  tranafer  ownenliip  and  regitter  their 
aircraft  witli  minimal  difficulty.  In  order  to 
mitigate  the  potential  hardship  that  could 
result  from  grotmding  an  aircraft  used  in 
international  operations,  pending  receipt  of  a 
registration  certificate,  the  Registry  wiU.  upon 
request  telex  a  copy  of  the  Certificate  of 
Aircraft  Registration  to  the  individual  wiiose 
name  appears  on  the  application  as  the 
registered  owner  of  the  aircraft  The  telex 
copy  is  issued  after  confirmation  of  tl>e 
information  contained  oo  an  Aircraft 
Registration  ApplicatiMi  and  determination 
of  eligibility  for  registration.  The  telex,  wlilch 
reflects  critical  and  verified  infonnatioa 
resulting  from  the  evaluation  l>y  die  Registry 
of  an  appUcatioD  for  aircraft  registration,  may 
be  used  as  a  tenpowy  Certificate  of  Aircraft 
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RagiBtntioa  until  iIm  arigbwl  onilficatB  ii 
forwudatf  ifac  curlags  fia  the  ifrcnfi. 
This  tnnt  nrttflntv  will  miBt  ownen 
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openttoML  SiDM  the  tai«(  by  tt»  iMiiw^  i*  ■ 
fonm  of  ngitttaUonMrtilkala  thi  ainnfi 
may  bt  operated  in  intuiHttonal  air 
navigatioitcDnBiatent  with  Article  2ft  of  the 
Convention  (Cuuveiitlun  on  btemationat 
av9  AvtetibR  fm  StBt  nttk  TIAA.  15W;  M 
UmA  awg.  rim  Regiatoy  wflt  telex  tMe 
copy  witUa  a  matter  of  daya^-eflBn  wMfii « 
home— to  be  kept  ia  the  akcnft  mrtfl  the 
original  Certtfieate  of  Aiaerafl  lajlatraUan 
(AC  Fbrm  8060-^  ia  brwaaded  ta  the 
regiateiad  owner. 

Accordingly,  fte  PAA  ha«  determined 
that  the  role  ibould  be  amended  as 
propoaed,  and  conriatant  with  theOtief 
Counsel't  legal  ophiioB,  tvpraride 
explicitly  tt»t  operatieRa  ^aifcraft 
outride  the  IMted  Statee  for  which  an 
application  for  registration  has  been 
Bubntttadbot  a  certificate  of 
registration  baa  not  been  iaaoed  are  not 
authoriaed  under  the  Federal  Aviation 
Regulattsnai 

Several  faiMei  daeieiene  have 
defiaed  Ae  "shore'*  ae  faichd^  tidal 
flats.  In  sane  part*  of  Oe  Ibtited  States, 
thesatidid  flats  gm  extoiidfer  sever^ 
miles  and,  because  ef  the  eHtveme  Mies 
prevalent  te  these  areast  thatutdraay 
be  submai^  ander  ae  mndt  ae  arto  36 
feet  (rf  water  chvhag  periods  of  Mih  tfd^. 
The  intent  of  dka  Pi^  ie  to  require 
operators  carrying  paseangeis  for  hire 
over  thaae  araaa  to  aqaip  tbeir  akcnfk 
with  tfaa  Bacaaaaiy  flotaliaa  gsar  and 
pyrolKhiile  desCoBK  TheMfeca.  "shon^" 
when  it  is  ased  ht  II  ItJOS,  MJCai  and 
91.511.  ia  dafiasd  to  cxdods  land  areas, 
suc^  as  tUbt  tata;  wUcfa  Be 
inteiafttantiy  ander  watR. 

An  incoirset  lefsrenca  Id  "I  m.ieo" 
was  uaed  ia  proposed  |  n.4n(e),  which 
ha»  baen  cssracted  •»  **§  91.4W  far  the 
final]   - 


It  was  pointed  out  by  several 
comaaantara  that  the  wosd  "aten"  in 
i  9M06(cKa)  waa  inadvettaatly 
included  hi  ^  prapoaal  aad  riiaaU  be 
deleted.  The  coiHentsrs  are  carrect; 
and  the  fimd  mla  haa  been  anwndad 
acGotdla^.  Alsa  the  word  "if* 
folhndag  the  word  "dlslanca-"  in  dut 
same  sentanca  has  been  coffrscted  to 
read  "la." 

In  addtfoR  to  dte  spetiBc  cfaangee 
discussed  above,  minor  changes  have 
been  made  in  the  wording  of  the 
regulations  proposed  in  Notice  No.  72- 
2C.  b  1 91.3(b],  the  word  "In-fB^"  has 
been  inserted  to  ctari^  that  the 
deviation  authority  of  1 91.3  appQaa  only 
to  in-fn^  emergaadea  which.  afEact  tha 
sab  cQn^>letioaaCtbc  fOghL 


The  original  intent  of  1 91.a  waa  to 
allow  the  pilot  in  conunand  to  deviate 
from  certain  ragulaHnns  ia  the  event  of 
an  in-flight  aaeigency.  Over  time; 
regulatfana  invalviqB  ntia-fHgh*  itaaia 
wesa  inaertad  into  subparta  A  and  B, 
while  flight-related  re^ilatiena  were 
inserted  in  other  aubpiarta.  Tharafete. 
the  word  "io-Qight"  ia  beii^  added  to 
return  the  language,  to  its  origiaal  intanL 

Other  changes  ara  nonsubatantive  in 
nature.  Except  for  such  minor  reviaions^ 
those  parts  of  the  ptopoaal  for  which 
there  were  no  coaunenta  aie  adopted  as 
proposed.  Finally,  at!  other  sectiona  of 
Part  91  remain  uacfaonged  except  for 
renumbering  (see  the  croas-reference 
lists  below}. 

Several  amendments  to  part  91 
adopted  since  Notioe  No.  79-2Cwere 
pubDshed  are  reflected  in  the  final  rule. 
Where  reference  to  other  sections  of  this 
part  were  set  forth  hi  an  amendment,  the 
references  have  beoi  changed  to  reflect 
the  appropriate  sections  as  used  in  the 
final  rule.  Those  reouired  changes 
pubMriied  hi  the  FeoBiat  Re^ster  prior 
to  June  19, 1989  are  discussed  below. 

Amendment  No.  tl-lSB,  (50  FR  lS380t 
April  IT,  1985)  amended  current }  91.lt, 
which  governs  the  use  of  alcohol  or 
drugs  by  any  crewmember  peEforming 
duty  dtfffaig  the  operation  of  an  aircraft 
This  amendment  took  effect  on  June  17, 
1985.  Sobsequendy,  Amendment  No.  91- 
194  (51 FK 1229;  Jan«ary  9, 1966} 
amended  1 91.11(c}  to  impose  a 
requirenent  for  a  oewmeniber  to 
funiish  the  results  of  any  test  that 
indicates  percentagt  by  wei^  of 
alcohol  far  a  crBwnmnber'e  blood  TUr 
amenchneat  took  efket  on  April  9, 1966. 
Proposed  8  91.17  has  been  revised 
ace 


t  No.  11-386  (SO  PR  91586; 

August  5;  tBKi  remavad  rafermces  to 
"e^qieet  approach  ckatance  tine**  in 
S  91.127.  This  aneateeirt  took  elfeet  on 
SeptendMi  4»  1985L  Section  WLim 
reflects  this  amandflienfc 

Amendment  No.  91-190  (50  FR  4S0O2; 
November  1. 1985)  added  a  new 
paragraph  {c}  to  omeat  i  9L24,  Thia 
amendinant  todt  eflbct  on  Deoamber  2, 
1985.  Thia  new  parapnqih  teqnfasd  an 
aircrafi  eqni|q)ad  w&  an  apar^le  radar 
beacon  trmiapondeB  be  turned  on.  while 
airborne  in  eontroUad  airapaaa. 
Subsequently,  ( Til  %l[r]  wm  nmnmind 
by  Amendment  No.  Bl-aeo  (57  FR  23a74( 
June  21, 198^.  Piopmed  |  OtMS^c)  haa 
been  redesifBated  aa  paiagr^ih  (d)  and 
the  ehangaa  breii^  about  by 
Amenda^oil  Nea.  9^19a  and  91-203 
have  baen  iacopwatad  faita  reviaad 
{91.215(c). 

Amendment  Nov  at-m  (SftFR  48877t 
Novonbaria.  1M5)  ameadad  eairent 
S  91.U  (propoaad  |  BLliSr)  by  lefvisint 


the  tidft  ai^  tfaa  sadiaBi  tD  fasbda 
reference  ta  shaahlar  haDsaaaaBL'nda 
ameadlnaBt  took  aflisrt  nnPacarft  12» 

1985.  Section  9Lie7  ha«  been  raaiaad 
accaadiBiiyk  Aua  iriwi  Na  9>-l«t 
also  added s  new-paragraph  la  cairenl 
§  91.3a  wkidk  reqmrea  a  shodder 
harness  for  spectBed  aiBta  in  naasid; 
utility,  and  aaafaatie  calagos/aitplanea 
with  a  Beating  ceBfiguittiaa«  irwjnrfwij 
pilot  seats,  of  nine  or  leaa.  manufactared 
after  December  12, 198a  Thia  ] 
appears  as  1 91.205(b){15). 

Amendraaat  No;  91-102  (SO  VA  51188; 
December  13„  1885)  temdnattad  tbe 
suspenaioa  (tf  Amandmant  No.  ill-lS7 
(44  FR  43714;  July  2Bi  ]flP9)i  atayuig  tha 
effective  dale  of  cairent  I  flll.3ft  Tina 
amendment  took  efiEecisnhiudtau 

1986.  Sttbaequendy.  Amendasent  No.  20i 
(53  FR  SOlSS^Decembel  lawKHB) 
amended  &  91.30.  Sactioa  91.213  leBects 
these  amendmenta. 

AffiendmeBt  Na  91-1B8  fSBFR  S11S3; 
December  13, 1985)  changed  theFAA'a 
description  of  North  Atl«tfn7(NAT) 
Minmium  Navigolhsn  raiMiiiissiii  e 
Specificatione  ^SJPS)  aiEspaea  ts 
coindde  with,  the  fcttetaatfaaal^QviL 
Aviation  Qtganizatian'a  (ICAQTs) 
deacriptien  of  the  NAT  hAiP&airapaGK. 
This  Inabeea  refiaetadiacBaadiBilgrnx 
Sectioa  1  of  Appendix  C  of  thia  SamL 
rule. 

AmendmBB*  No.  ai-lBft  fSl  FR  3]0i8( 
September  2»  1966)  corBRta  the 
reference  to  the  Department  of  Defanae 
office  in  current  I  M.iaR  Mslricting  tha 
fliijhtnf  filrriiininaai  siiaa  niiihl 
operatianSk  Ttia  aaiBBiliiBBt  took  eSsct 
on  Saplambaf  15. 1986. 8«:tinB91Ji3i 
refladathiaaaaaaiteaBt:.    • 

Amendment  Not  8t-1BB  (51 R  40008; 
November  7,^  1966)  upgraded;  Eotbttsaft 
certtficatioa  and  c|Mrat|anal 
requirements;  thua  effeatiag 
ameadnenta  ta  aKveridPAB&  Thia 
ameadmant  toak  affect  on  Janoary  6, 

1987.  Canent  1 91 J  wa«  anaaded  to 
afford  aaaff  haUeoptar  oparaftoca  the 
oppottonity  tn  appl|r  for  Category  E 
instrmnant  miiiiwuh^  authoiisatfaiiL 
Proposed  S  91.193  has  been  revised 
accocdfaigly;  Conant  1 61 J3  waa 
amended  tn  ledoee  tha  tFR.reasne  fiiel 
requirement  for  helicoptea  ftaiBt  45  tD  30 
minutes.  Propoaed  {91.167  hakbaan 
amended  to  reflect  dds  diange.  CtBrent 
S  91.116  (prepoaad  |  aL175>was 
amended  to  catablia&  n  ai  liaiiidB  taicaoS 
mirrimain  Car  hdicoptera  under  1FR>  of 
one-hal£  aula  ^aibilily.  CmreBt  1 11.171 
was  anaaded  ta  faidndt  hslkaptBB  m 
the  aliiBiater  syatenaand  aidkidr 
tcpartlDS  eipdpaMnt.  teala  and  iaapaatioB 
requirementa.  Propoaed'  |  WLA^  haa 
been  amended  to  refiaet  thia  cftange.  In 
order  to  (     " " 
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91-196  alao  aaiHndwIappaudtAA  la  part 
bgpiei 

repladagitwithtla^ 
wherever  it  appears. 

Amendment  Na  M-187  (62E91 1830; 
January  15, 1987)  reviaas  the  authority 
citation  for  part  01  and  adda  a  new 
paragraph  to  ousent  1 91.213  which 
states  that  a  cnmmiitcr  catagoiy 
airplane  must  have  a  pilot  tJaajftatf^  gg 
second  in  command,  unless  the  aiiplaae 
has  a  passenger  seating  configuration, 
excluding,  pilot  seats,  of  nine  or  lass 
seats,  sati  is  type  certificated  for 
operations  with  one  pilot.  This 
amendment  tadk  effect  on  February  XT, 
1987.  This  rale  now  appears  as 
S  91.5«(aK3). 

Amendment  No.  91-168,  fSZER  3S91; 
Febraaiy  3, 1687)  amended  current 
9  n.Mfe)  and  (b)  on  ATC  transponder 
and  dHtode  repertinf  equipment  and 
use.  This  ammdment  took  effect  on 
April'6, 1067.  Sobaequentty,  Amenduteat 
No.  91-205  (56  FR  63974;  Jane  21, 1908) 
amended  |Ot.nflr)  and  (c)  and 
Amentenrt  No.  01-210  (54^28662; 
June  16, 1989)  revised  S  91.24[(a). 
Propoaed  1 9I1.2S5  has  been  1 
accordingly.  AaaemtaentNa  6a:-16t 
also  reviaad  paragra|rii  fbM^S^fUi)  oi 
ctaxwt  I  njn  ta  attew  ii|iiiiiliisaa 
conducted  pdor  to  Decessberl.  1087,  hi 
Group  n  TCAa.  ta  besaampt  faoaa  the 
new  equipBMnt  requisenieata  afemiaaft 
i  01.24.  Aawndmnnt  Na  01-208  gSO-Fl 
23374;  June  21, 18881  auhaaqweBtly 
reviaad  9  01.86.  ^bctiva  ]u^  21,  lfl68b 
Amendment  No.  61-205  (53  FR  40323; 
October  14. 106^  focdur  laviaed  |8L80 
in  its  enOrety  effective  Januaiy  12, 106a 
Amendment  Na  80-200(54  HI  24863; 
June  0, 1909)  amended  9  9UiO  by 
delaying  tha  effective  dale  of  the  ssctioa 
for  helicopter  operafiona.  The  lula,. 
covering  all  amendmenta  to  date^ 
appears  in  this  revision -as  9  01.131. 

Amendment  No.  91-199,  (52  FR  9636; 
March  25, 1987)  amended  cumd  9  BUB 
by  renumbering  the  paragraphs  and 
adding  a  newparagrapfa  that  requires 
any  operator  who  has  installed 
approved  flight  recorders  and  approved 
cockpit  voice  recorders  ta  keep  the 
recorded  information  for  at  least  60 
days,  ar  loagei,  ifreqacstcd  by  te 
Adminiatralor  or  fbe  Natiewal 
Tranapertafioa  Safaty  Beard  This 
amaateent  took  aSect  en  May  36i  1907. 
The  aasaaded  lale  new  appeara  aa 
9  91.8661  

Amwndiiiiiat  No.  9t-200,  fSt  VSL  Wfj 
May  6, 1667)  saiuaHjil  carreat  |  OLSTI 
by  nqariEsag  each  apgialBMdaiaaalk 


the  100-hour  annual;. 


other  wqidiad  er  appwwed  Inspcethina. 
as  appropriate,  fcr  each  em^ne, 
piapaBen  rater,  and  appUanca  of  an 
aircraiu  i^ia  inneaaBant  iook  effect  on 
Junes,  n07.  This  amended  role  now 
appears  aa  f  01.4I7ta)(l). 

Aanateent  Ifa.  0S-«61.  (5IFR  28088? 
lAof  26, 1667}  adda  ftertfeieuta  fee  part 
129  to  the  exceptiim  ia  cortent 
9  61.101(b)  from  tfie  wquiwiHietits  af 
9 1 01.165,  gB.f66, 91.171,  M.TTS,  and 
91.174  for  aircraft  maintained  in 
accoaiMiee  wift  a  contiBueBB 
mainteaance  progmn  aa  provided  for  in 
part  129.  The  amenthnent  took  effect  on 
August  25, 1817.  TMe  amended  rede  now 
appears  as  9  91.4ei(b]. 

Amendment  No.  n-202,  (52  FR  34182; 
SeptenberO,  1967  sBid  52  FR  3S234; 
September  18, 1967}  mended  emrcnt 
9  91.27  on  cM)  ainairft  eertfficatien 
requiremente  by  addfaig  a  new 
pare^aph  (c)ts  reqoire  that  a  eopy  of 
the  form  which  autheiiaed  the  aReration 
of  an  aircr^  with  feel  tmka  wittan  the 
pasaeHgei  or  a  baggage  cempai  tment  be 
kept  OB  board  fte  medffied  aircraft  lliis 
neiv  i^He  ctOvf  app^a^v  as  y  iRMiRitCj. 
Current  §  91.173  en  manrteneBce  records 
was  revised  by  nqaiiiug  fliat  seeh 
records  be  naide  evaflable  te  the 
Admfaiistraler  er  an  aathorized 
repreaeutatlve  of  the  PleOienal 
Transportatkn  Safety  Bond  and  vdien 
such  a  foel  tank  is  faiataDed  ae  aet  forth 
in  1 01..35  ae  aateaded  pursumt  tcpart 
43,  a  copy  ef  the  FAA  Fom  387  be  kept 
on  beard  the  nedffied  aiicrBft.  This  new 
rule  appeara  as  |  n.«17^)  and  (ej.  llda 

filllGRflBMffl  VMK  00BCT  OH  IvOCCOIDCF  Bi 
1987. 

Amendment  No.  91-203.  (53  FR  23374; 
June  21, 1988.53  FR  25050;  July  1, 1988, 
and  53  FR  28592;  ^ily  14, 1986)  amended 
or  revised  91 91.31  (ATC  transponder 
and  altttBde  reporting  equipment  and 
use),  M.80  (Ah  pott  rainr  service  areas), 
and  9SS6  (Tenninal  contrtn  aieaa),  and 
by  adding  a  new  appendix  D  entitled 
"Airports/Locations  Where  the 
Tramponder  Reqtdrements  of 
9  91.24fb)(9){ti)  Apply,"  regarding  use  of 
transponders  with  automatiu  nfUluda 
reporting.  Ims  amendment  took  effect 
OB  fidy  21, 1086.  Amendment  No.  91-206 
(56  FR  403Z3:  October  14, 1968)  revised 
9  91.60  in  its  entirety  effeiitive  January 
12, 1909.  Amendment  No.  91—209  (54  FK 
24069;  Jsneft  1969)  amended  f  91J0  by 
delaying  the  effective  date  or  the  section 
for  helieepter  operations.  Tliese  rules 
now  appear  in  tUs  revlsiuu  aa  f  9  91.219, 
91.186^  91.m,  and  new  appeiiJU  D  to 
Part  91,  lesptaMvefy. 

Amendment  No.  91-204.  (53  FR  28148; 
July  11, 1089  aaanded  eaircnt  I  Of  .30 
on  flight  reuadus  end  eednftvaioe 
recosdaiv  tareqafradi^^BB  fll^^ 
recordsrs  i 


installed  en  smected  afau  afl'  opaiatad  Is 
geueiBl  AwlaTion.  Hie  spadBcatibBa  ftf 
such  reoatders'are  act  forth  In  a  new 
Appendix  E  to  Pbrt  m  fbr  airplanes  and 
in  a  new  appendix  F  to  Part  91  for 
heBcopters.  T^sb  amendment  is  reflected 
as  1 0I.6ae(b).  (c).  (d),  and  (e),  and  new 
appendixes  E  and  F  to  past  01.  This 
amendment  becomes  effective  on 
October  Tl,  1991. 

Amendment  Na  91-095  (SaFS.  40323; 
October  14, 1988}  revised  tha 
HnsBifirnlien  and  pilot  andaquiuamt 
requirements  for  conducting  opaaatiaaa 
in  terminal  control  areas  (TCA's)  by 
amending  (  OLOO  to  establish  a  single- 
class  TCA;  require  the  pilot-fat-conunaad 
of  a  civil  airerafi  to  bald  at  least  a 
private  pilot  cestificate,  except  fat  a 
student  pflot  who  has  noeived  ceitaia 
documented  training;  and,  to  «>"«"'—*» 
the  helicopter  exception  bom  tha 
mininuun  aqaqKnent  wqairrssant  The 
amendmanl  waa  effective  en  Janaary  12, 
1986.  SahsequfBtly,  Aaendmeat  Na.  01- 
209  (54  FR  24683;  Jane  a  1988)  aiaaaded 
9  91.98(cJll)  by  dalayiag  the  appkaatien 
of  the  aactiaa  fiar  haBooftec  operataaaa 
for  one  year.  Reviaod  1 91.131  coven 
theae  aiiieaJii'wiit^ 

Amendment  Ne.  91-208  (S3  R  SKIOS; 
Deceadter  13. 1888)  amaodad  |  OLSO  to 
permit  rotorcraft,  nc 
aiiplaaee,  ^dera.  and  1 
aircraft,  for  wmtai  an  appreead  1 
Minimum  Equipneat  List  baa  aat  been 
dovelaped.  to  be  aparated  vadi 
inoperative  instruments  and  aqnipflaeat 
not  aasantial  far  the  asle  oper^iaa  of 
the  auoHfL  The  amendment  alao 
permifa  gBBBEal  awiatiaB.  opetatora  of 
small  itJtorcrafl,  aw<«riilnB-piw»aiad 
small  airplanes,  gliders,  and  lighter- 
than-air  aircraft  for  which  a  Master 
Minimum  Equipment  List  has  been 
developed  Om  optioa  ef  eperatfng  ander 
the  Biiaiaiaai  eqaipneal  list  concept,  or 
under  other  can^Btiona  as  set  forth  in  the 
amendaiint.  Amiiwhaiiit  No.  91-206 
alaa  amended  1 0L166  to  require  iiet 
any  inoperative  iastnanent  or  item  of 
equipment  permitted  to  be  tneperefive 
imder  tbe  new  ameadsd  9  01  JO  to  be 
repaired  v^daced.  resaeved.  or 
inspected  at  the  next  reqoired  impectian 
for  Ike  aircraft.  Tneae  aumdmeRts 
became  effective  on  DeoemberlS,  1986 
and  appear  as  99  91.213  and  91.405  of 
this  revision  to  part  91. 

Anemhnent  No.  91-207  (54  FR  265: 
January  4, 1986)  amended  99  91.1  and 
91.61  to  extend  the  controQed  airspace 
and  the  appRcabifity  of  aeftain  air  traffic 
rules  to  coincide  with  presidential 
action  to  extend  die  terrfturlal  sea  of  the- 
United  States  for  hiteuialiuiua  purposes, 
froBr  9  to  12  nautical  nriles  foom  the  U.S. 
coast  Thia  araendmeiit  became  effective 
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on  December  27, 1968.  Ilieee  amended 
rolee  now  appear  as  i|  91.1  and  91.101. 

Amendment  No.  91-208  (54  FR  950; 
January  la  1080]  added  a  new  i  91.28  to 
require  that  any  traffic  alert  and 
collision  avoidance  system  installed  in  a 
U.S.  registered  dvil  aircraft  must  be 
approved  by  the  Administrator,  and  if 
installed,  must  be  on  and  operating 
during  the  aircraft's  operation.  The 
amendment  became  effective  on 
February  9, 1988.  The  amendment 
appears  horein  as  1 91.221. 

Amendment  No.  91-200  (54  FR  24883; 
lune  9. 1980)  delays  the  effective  date  of 
certain  navigational  equipment 
requirements  of  helicopter  operations  in 
a  TSrminal  Control  Area  (TCA)  by  the 
amendment  of  1 01.01  J0(c](l).  The 
amendment  became  effective  on  June  6. 
1080.  Section  01.131  covers  this 
amendment 

Amendment  No.  01-210  (54  FR  25882; 
June  18. 1080).  effective  June  18. 1080. 
amended  1 91.24(a)  to  allow  certain 
aircraft  operators  to  install  non-Mode  S 
transponders  in  aircraft  until  July  1. 
1992,  instead  of  until  January  1. 1992, 
provided  diat  such  transponders  ara 
manufactured  prior  to  January  1. 1001. 
instead  of  prior  to  January  1,  lOOa  This 
amendment  appears  as  1 91.215(a). 

References  to  part  01  found  in  other 
sections  of  the  Federal  Aviation 
Regulations  have  also  been  amended  to 
incorporate  the  revised  numbering  of 
part  01.  These  miscellaneous 
amendments  are  found  at  the  end  of  the 
amendments  to  part  91. 

Furthermore.  S|  01.615  through  01.645 
as  identified  in  Notice  No.  79-2C  (50  FR 
11202;  March  2a  1985)  now  appear  in 
this  final  rule  as  SI  01.503  through 
91.533. 

Ragulatocy  Evaluation 

FAA  analysis  indicates  that  these 
amendments  will  not  have  a  significant 
impact  on  die  public  or  any  level  of 
government  on  an  annual  basis.  The 
final  rule  includes  changes  to  clarify  the 
existing  rules  by  simplifying  the 
language,  deleting  obsolete 
requirements,  consolidating  similar 
regulations,  updating  equipment 
requirements  to  reflect  the  state-of-the- 
art,  and  relaxing  certain  operating  and 
flight  rule  requirements. 

Benefits 

Section  01.117  allows  reciprocating- 
powered  aircraft  to  be  operated  in  an 
airport  traffic  area  at  indicated 
airspeeds  not  greater  than  200  knots. 
The  FAA  is  unable'to  determine 
operator  time  and  fuel  cost  savings 
because  they  will  largely  depend  on  the 
type  of  aircraft  involved,  desired  speedr 
and  weather  and  traffic  conditions.  The 


aggregate  annual  cost  savings  to  these 
operators  will  not  be  significant 
because:  (1)  The  nonnal  cruise  speed  for 
most  single  engine  reciprocating- 
powered  aircraft  does  not  exceed  156 
knots,  and  (2)  pilots  of  most  multiengine 
redprocating-poweied  aircraft,  while 
operating  within  an  airport  traffic  area, 
will  not  exceed  the  aonnal  aircraft 
cruising  speed  whick  is  not  significantly 
greater  than  158  knots  in  many  of  these 
aircraft. 

Section  01.135  provides  for  a  2-day 
advance  oral  notification  for  submitting 
requests  for  authorisations  to  deviate 
from  positive  control  area  and  route 
segment  requirements.  The  old  rule 
required  a  4-day  advance  written 
notification  of  the  psoposed  operation  to 
ATC  A  request  for  an  authorization  to 
deviate  from  these  requirements  is  an 
infivquent  occurrenoe.  ConsequenUy, 
the  new  rule  will  have  minor  benefits  in 
terms  of  cost  savings. 

Sections  01.205, 91509,  and  91.511 
clarify  the  definition  of  "shOTe"  as  that 
area  of  land  adjacent  to  the  water  which 
is  above  the  high  water  marie,  thereby 
excluding  tidal  flats.  From  a  safety 
standpoint,  a  tidal  area  covered  with 
water  is  not  as  safe  an  emergency 
landing  place  as  a  diy  shoreUne.  The 
main  benefit  is  improved  survivability 
from  accidents  in  areas  where  for-hire 
operators  may  not  be  in  compliance 
with  the  intent  of  the  present  rule.  There 
is  insufficient  information  in  accident 
records  to  be  able  to  estimate  how  many 
deaths  could  have  been  avoided  through 
the  use  of  life  jackets  and  pyrotechnic 
signaling  devices  in  these  instances. 

Costs 

Any  cost  associated  with  defining 
"shore"  in  §  91.205  as  the  high  water  line 
is  expected  to  be  ne^igible.  The  only 
parties  potentially  affected  are  small 
for-hira  operators  who  do  not  comply 
with  the  obvious  intention  of  the  rule  as 
presently  worded.  The  FAA  believes 
these  operators  are  very  few  (probably 
less  than  20  operatoss)  in  number.  Such 
operators  are  likely  to  be  traversing 
tidal  fiats  in  areas  like  Alaska.  If  such 
operators  do  not  comply  with  the  rule  as 
written  now,  then  the  cost  of  compliance 
would  be  a  maximum  of  about  $105  per 
year  per  aircraft  This  assumes  a  $50 
cost  for  an  approved  flotation  device  per 
seat  and  a  flotation  device  useful  life  of 
5  years  ($10  per  passenger  seat  per 
year),  10  seats  per  aircraft  for  these 
specific  operators,  pkis  $5  per  year  per 
aircraft  for  a  pyrotedmic  signaling 
device. 

Section  91.400  allojws  operators  of 
turbine-powered  rotwta«ft  to  use 
alternate  inspection  programs  such  as 
inspections  under  an  PAA-approved 


continuous  airworthiness  maintenance 
program.  The  operaton  may  now 
schedule  inspections  in  a  manner  that 
allows  the  highest  level  of  utilization  of 
their  rotorcraft 

The  FAA  estimates  that  in  1084  there 
were  approximatefy  3,000  active  turbine- 
powered  rotorcraft  in  non-air  taxi  use. 
The  FAA  assumes  that  about  one-haff  of 
the  operators  of  these  aircraft  would  use 
the  new  inspection  options. 

The  vahie  of  using  these  options  is 
difficult  to  estimate.  At  •  minttniifn,  the 
major  effect  of  diis  proposed  rule  would 
be  one  additional  day  per  year  of 
rotorcraft  utility.  The  usefufaiess  of  this 
can  be  set  at  least  at  the  cost  of  capitd 
for  1  day.  Using  an  average  aircraft 
value  of  $300,000  and  a  Use  of  250  days 
per  year,  the  cost  of  capital  can  be 
estimated  at  $180  per  day  ($30a000  at  15 
percent  interest  divided  by  250  days). 
Thus,  the  minimnm  benefit  is 
approximatdy  $027  million  per  year 
(half  the  fleet  1500  turbfaie-powered 
rotorcraft  times  $180).  As  the  fleet 
grows,  the  value  of  this  benefit  also 
increases. 

Because  of  the  reorganization  and 
resulting  renumbering  of  provisions, 
persons  who  regularly  refer  to  existing 
part  01  must  familiarize  themselves  with 
the  new  structure.  It  is  also  recognized 
that  many  non-regulatoiy  materials 
containing  references  to  present  part  91 
sections  may  have  to  be  modified  To 
assist  in  reference  to  the  new 
provisions,  a  redesignatlon  table,  similar 
to  the  cross-reference  table  published 
herein,  will  be  included  in  subsequent 
editions  of  the  Code  of  Federal 
Regulations.  The  FAA  beUeves  that  any 
short-term  costs  associated  with 
transition  to  the  reorganized  part  91  will 
be  outweighed  by  die  benefits  inherent 
in  a  more  logically  oigaAized  set  of 
regulations. 


'nadelmpact 

Hie  FAA  has  determined  that  this 
regulation  will  have  no  fcnpact  on 
international  trade. 

Regulatory  FlexibiHty  Deteimination 

The  Regulatory  FlexibUify  Act  (RFA) 
of  1980  was  enacted  by  Congress  in 
order  to  insure,  among  Other  things,  that 
small  entities  are  not  disiMvportionately 
affected  by  Government  regulations. 
The  RFA  requires  agendes  to  review 
rules  which  may  have  a  "significant 
economic  impact  on  a  substantial 
number  of  amall  entitiee.'*  As  discussed 
above,  the  regolatory  evBluati(»  for  part 
91  indicates  mat  there  are  no  negative  or 
significant  econcMi^  impacts  asaodated 
with  the  proposed  rule. 


All  but  four  of  the  changes  ti»part9l. 
are  editorial  or  clarifying  dianges.  Th(ee 
of  tfre  fbnr  dranges  reisnlt  on](y  in 
minimal  beniefits  being  appfled.  Tliv 
other  is  a  change  to  §  01  "ITI  iMtlk. 
while  it  is  basically  clarifj^n^may 
involve  some  minimal  cost  and  benefiL 
Any  economic  impact  would  be  minor — 
approximately  $100  per  aireraft  per  year 
and  would  afieci  only  a  £eav  sbmU  fw-^ 
hire  operators  in  Alaska  whadaaot 
comply  with  the  intent  of  the  rule  as 
presenUy  worded.  Thus,  the  change 
cosM  BBt  be  canatraed  to  caaae 
"significant  economic  impact!  an.  a 
substantial  number"  of  small  entitiee 
within  the  meaning  of  the  RFA 
Therefix*.  thss  Bote  wiD  not  ham  a 
significant  economic  impaetoa* 
substantial  number  of  smaQ  entities. 

CondusioB 

The  FAA  has  determined  thai  Ms 
document  is  not  considered  major  under 
ExecutiveOrder  12291  or  sigsfficant 
under  Department  of  Tiraxisportafion 
Regulatory  Pblides  and  Procedures  (44 
FR  11034:  February  26, 1979).  It  causes 
only  four  minor  changes,  three  ef  witicb 
will  pMvida  benefits  with  no  additional 
coBfftto  the  aviakioB.  public  "Qie  Saartli 
will  impose  negligible  costs  %vkich  aiie 
subslantiaHy  nutrreighad  by  the  bencfiAa 
provided.  Other  amendments  provide 
general  benefits  by  deleting  obsolete 
requireasente,  seksdng^eeitaia  operating 
and  fli^i  ade  teqoinnants,.  md' 
updating  and  clari^riqBthe  taxi  Older 
the  provisions  alCaecBtive  Cbdn*  taaST, 
the  amemimBat».in.4hiarfl— fials  iiW 
not  have  a  major  eoanoeik  efllser  on 
consunen;  iadBstrieet  PMeni.  9ta«ii  er 
local  guwjimuenrageneies;  or 
geogiapiii&  lugieiu.  There-wffl'beno' 
significant  effects  on  competitieB; 
employment  investment  productivity,, 
inavvatfuBs,  or  die  abili^  of  cr.S.-tiased 
enterprises  to  cempete  with  ftireign- 
based  eiiterpriSeaiB  dbmestSc  or  impoat 
mariiets.  It  is  certified  that  under  the 
criteria  of  the  Regulatory  FkadMttjJLtt 
this  final  rule  wiUBOihavea  aignificant 
econaaiic  impadon  a-aubatantiaL 
number  eCsmalT  ealitiiaSi.AGBvy'>f  the 
fulT  economic  evaluation  is  filed  in  the 
public  docket  and  may  be  obtained  by 
contacting  the  person  listed^&i  ' 
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9140 
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91.711 
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01.28. 
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91J01. 

91.803.._        . 

91  302. 

aiflos 

91.303. 

Biao7 

91  305. 

B1  BOB 

91  308. 

91J11 _ 

91.307. 

91.613™ 

01.306. 

91.815 

91  56 

91.817 

91.55. 

91J19 

91.309. 

91.821 

01.311. 

91J01.    _ 

Naw. 

91.903 

91  63 

91.905 

Naw 

AppondbcA     „ 

AppandbiA. 

ApfwndhB 

Appandbt  B. 

AppamfcC 

AppandbcC. 

AppandbtO 

AppandhD. 

Affi«Ml>F 

AppandbiE 

AppandbcF. 

Appandbt  F 

Nonrty  EMabtahad  Rulaa.. 

91.201,  91 J01.  91.601. 

91.701,  91.901, 

91.905. 

List  of  Subject* 
14  cm  Part  1 

Airmen,  Flights,  BBlloons,  Parachutes, 
Aircraft  pilots,  PiloU,  Transportation. 
Agreements,  Kites,  Air  safety.  Safety. 
Aviation  safety.  Air  transportation.  Air 
carriers.  Aircraft.  Akports,  Airplanes. 
Helicopters.  RotorcrBft.  Heliports. 

14CFRPart21 

Air  transportatioa  Aircraft.  Aviation 
safety.  Safety. 

14CFRPaii23        1 

Air  transportatioiik  Aircraft  Aviation 
safety.  Safety.  Tires. 

14CFRPaii25 

Air  transportation  Aircraft,  Aviatioo 
safisty.  Safety,  Tires. 


Air  transportation.  Aircraft  Aviatkm 
safety.  Safety,  Tires. 

14CFRPaii31  I 

Air  transportation.  Aircraft  Aviation 
safety,  Safety.  . 

14CFRPart33  I 

Air  transportation.  Alra-aft  Aviation 
safety.  Safety.  j 

UCFRPartSS 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 


UCFRPartX 

Aircraft  noise.  Type  Gertiftcation. 

14CFRPart43  j 

Air  carriers.  Air  transportation. 
Aircraft  Aviation  safety.  Safety. 

14CFRPart4S 

Nationality.  Air  safety.  Safety. 
Aviation  safety.  Air  traluportation. 
Transportation.  Airplanes,  Helicopters, 
Rotorcraft. 

14CFRPart47  \ 

Aliens,  Transportation,  Nationality. 
Air  safety,  Safety,  Aviation  safety.  Air 
transportation.  Citizenship  and 
naturalization.  Corporations.  Treaties. 

MCFRPartei 

Airmen.  Balloons.  Aiscraft  pilots. 
Pilots.  Alcohol  and  alccliolic  beverages. 
Students,  ?oreig^  persons. 
Transportation,  International 
agreements.  Narcotics,  Air  safety. 
Safety.  Aviation  safety.  Air 
transportation.  Aircraft,  Airplanes. 
Helicopters.  Rotorcraft  Drug  abuse, 
Compensation.  Education.  Teachers. 

14CFRPart63 


Airmen,  Narcotics.  Air  safety.  Safety, 
Aviation  safety.  Air  traasportation. 
Transportation.  Aircraft  Airplanes, 
Helicopters.  Rotorcraft  Drug  abuse. 

UCFRPartes 

Airmen.  Parachutes.  Transportation. 
Narcotics.  Air  safety.  Safety.  Aviation 
safety.  Ak  transportation.  Aircraft,  Drug 
abuse. 

UCFRPartn  \ 

Airspace,  Airways.  Sfedal  use 
airspace.  Prohibited  areas.  Restricted 
areas. 

14CFRPaH91  \ 

Air  canlerB.  Aviation  safety.  Safsty. 
Aircraft  Aircraft  pilots.!Air  traffic 
control.  Liqnor.Narooties.  Pilots, 
Airspace,  Air  tranqiortation.  Cugo. 
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Smoking.  Airports,  Airworthiness 
directives  and  standards. 

14CFRPart93 

Special  air  traffic  rules. 

14CFRPart99 

Air  defense  zone.  Identification  of 
foreign  aircraft. 

14  CFn  Part  103 

Safety,  Ultralight  Ultralight 
certiftcation.  Ultralight  operations. 
Ultralight  pilot  Ultralight  registration. 

14  CFR  Part  121 

Aviation  safety.  Safety,  Air  carriers. 
Air  traffic  control.  Air  transportation. 
Aircraft  Aircraft  pilots.  Airmen. 
Airplanes,  Airports.  Airspace. 
Aiiworthiness  directives  and  standards. 
Beverages.  Cargo,  Chemicals,  Children. 
Narcotics.  Flammable  materials. 
Handicapped.  Hazardous  materials, 
Hours  of  work.  Infants.  Liquor,  Mail, 
Drugs.  Pilots,  Smoking.  Transportation. 
Common  caniers. 

14CFRPartl2S 

Aircraft  Airplanes.  Hours  of  woric. 
Airports.  Air  traffic  control 
Aiiworthiness.  Flammable  materials. 
Cargo.  Airmen.  Pilots.  Drugs.  Narcotics. 
Hazardous  materials.  Handicapped, 
Children.  Infants.  Smddng.  Air 
transportation.  Airspace.  Chemicals. 

14CFRP(atl27 

Aircraft  Air  carriers.  Narcotics, 
Airworthiness.  Cargo.  Airmen.  Pilots. 
Air  traffic  control  Helicopters.  Drugs. 
Airspace,  Weapons,  Alcohol  Hours  of 
work.  Children.  Infants.  Smoking. 
Beverages. 

14CFRPartl33 

Aircraft  Airworthiness.  Narcotics. 
Pilots.  Drugs.  Mail 

UCFRPartlSS 

Air  carriers.  Aviation  safety.  Safety. 
Air  transportation.  Air  taxi.  Narcotics. 
Airworthiness.  Cargo.  Pilots.  Airmen, 
Aircraft  Alcohol  Airports.  Hours  of 
woric  Hazardous  materials.  Weapons. 
Baggage.  Transportation.  Mail 
Helicopters.  Smoking.  Beverages,  Air 
traffic  control  Handicapped.  Drugs. 
Airspace,  Chemicals.  Airpltmes. 

14  CFR  Part  137 

Aircraft.  Narcotics.  Rotorcraft  Pilots, 
Air  traffic  control  Alports. 

14  CFR  Part  141 

Airmen.  Balloons.  Parachutes,  Aircraft 
pilots.  Pilots.  Educational  facilities.  ■.-.-, 
Students.  IVansportation.  Air  Mfety. 
Safety,  Aviation  sa!e^.  Air-,-.  :  /, , 
transportation.  AirplaiieS.  Helicopters, ' 


Rotorcraft  Education,  Schools, 
Teachers.  Business  and  industry. 

The  Rule 

For  the  reasons  set  forth  above,  part 
91  of  the  Federal  Aviation  Regulations 
[14  CFR  part  91)  is  amended  to  read  as 
follows;  and  parts  1, 21, 23.  25. 27,  31,  33. 
35,  36. 43. 45, 47. 61.  63, 65.  71.  93, 99. 103. 
121, 125, 127, 133, 135, 137,  and  141  of  the 
Federal  Aviation  Regulations  (14  CFR 
parts  1,  21,  23,  25,  27,  31,  33,  35,  36, 43,  45, 
47,  61,  63, 65,  71,  93,  99, 103, 121. 125, 127, 
133, 135, 137,  and  141)  are  amended  as 
follows: 

1.  By  amending  part  91  by  revising 
subparts  A-E  and  appendices  A-F  and 
by  adding  subparts  F-J  to  read  as 
follows: 

PART  91-GENERAL  OPERATING  AND 
FUQHT  RULES 

Special  Fadafal  Avialioa  Ragulatioiis 

•        •        •        •        • 

Subpart  A   Oeneial 

Sac> 

gi.l    Applicability. 

91 J    Reaponaibility  and  authority  of  the  pilot 

in  conunand. 
9U    Pilot  in  command  of  aircraft  requiring 

more  than  one  required  pilot 
91.7  Qvil  aircraft  airworthinaas. 
91.9   Civil  aircraft  fbght  manual  marking. 

and  placard  requirements. 
91.11    Prohibition  against  interference  widi 

crewmembers. 
91.13    Careless  or  recklesa  operatioa 
91.15    Dropping  objects. 
91.17    Alcohol  or  drugs. 
91.19    Carriage  of  narcotic  drugs,  marihuana. 

and  depressant  or  stimulant  drugs  or 

substances. 
91.21    Portable  electronic  devices. 
91.23    Truth-ln-leasing  clause  requirement  in 

leases  and  conditional  sales  contracts. 
91.25    Aviation  Safety  Reporting  Program: 

Prohibition  against  uae  of  reports  for 

enforcement  purposes. 
91.27-91.99    [Reserved] 

Subpart  D   mylil  Rules 

General 

91.101    Applicability. 

91.103    Preflight  action. 

91.105    Flight  crewmembers  at  stations. 

91.107    Use  of  safety  belts. 

91.109    Fliflbt  instruction:  Simulated 

instrument  flight  and  certain  fli^t  tests. 
91.111    Operating  near  other  aircrafL 
91.113    Right-of-way  rules:  Except  water 

(^leratlOBS. 
91.115    Right-of-way  rules:  Water  operations. 
91.117    Aircraft  apeed. 
91.119    Minimum  safe  altitudes:  General. 
91.121    Altimeter  settings. 
'   01.12^    Compliance  with  ATC  dearaacea 

and  instructions. 
9li.l25    ATC  light  signals.  ..-•:».- 

91127    Oponting  on  or  in  the  vicinity  of  an 

.    airpeit;  GenenHuliM,. 
91.129    Operation  at  airports  with  operating . 

control  towers. 


91.130  Airport  radar  service  areas. 

91.131  Terminal  control  areas. 
91.133    Restricted  and  proltibited  areaa. 
91.135    Positive  control  areas  and  route 

segments. 
91.137    Temporary  flight  restrictions. 
91.139    Emergency  air  traffic  rules. 
91.141    Flight  restrictions  in  the  proximity  of 

the  Presidential  and  other  parties. 
91.143    Flight  limitation  in  the  proximity  of 

space  flight  operations. 
91.145-91.148    [Reserved] 

Visual  Flight  Rules 

91.151    Fuel  requiremenU  for  flight  in  VFR 

conditions. 
91.153    VFR  flight  plan:  Information  required. 
91.155    Basic  VFR  weather  minimums. 
91.157    Special  VFR  weather  minimums. 
91.159    VFR  cruising  altitude  or  flight  level 
91.161-01.185    [Reserved] 

Instrument  Flight  Rules 

01.167    Fuel  requirements  for  flight  in  IFR 

conditions. 
91.169    IFR  flight  plan:  Information  required. 
91.171    VOR  equipment  check  for  IFR 

operations. 
91.173    ATC  clearance  and  fli^t  plan 

required. 
91.175    Takeoff  and  landing  under  IFR. 
91.177    Minimum  altitudes  for  IFR 

operations. 
91.179    IFR  cruising  altitude  or  fhght  level 
91.181    Course  to  be  flowiL 
91.183    IFR  radio  communications. 
91.185    IFR  operations:  Two-way  radio 

communications  failure. 
91.187    Operation  under  IFR  in  controlled 

airspace:  Malfunction  reports. 
91.189    Category  D  and  III  operations: 

General  operating  rules. 
91.191  Category  D  manual 
91.193    Certificate  of  authorization  for 

certain  Category  II  operations. 
91.195-91.199    [Reserved] 

SubpertC   CqulpiiieHt  Inotrunient  end 
Certificate  ReQukanienls 

91.201    [Reserved] 

01.203    Civil  aircraft-  Certifications  required. 

91.205    Powered  dvil  aircraft  with  standard 

category  U.S.  airwortliiness  certificates: 

Instrument  and  equipment  requirements. 
91.207    Emergency  locator  transndtters. 
91.209    Aircraft  lights. 
91.211    Supplemental  oxygea 
91.213    Inoperstive  instruments  and 

equipment 
91.215    ATC  transponder  and  altitude 

reporting  equipment  and  use. 
91.217    Data  correspondence  between 

automatically  reported  pressure  altitude 

data  and  the  pilot's  altitude  reference. 
91.219    Altitude  alerting  system  or  device: 

Turbojet-powered  dvU  airplanes. 
91.221    Traffic  alert  and  collision  avoidance 

system  equipment  and  use. 
91.223-91.299    [Reserved] 

Subpart  D— Special  FNgM  Operattons 

•.  91.301  [Reserved] 

01.303  Acrobatic  fli^t     ' 

91.305  Flight  test  areas. 

.  -91.307  Parachutes  end  parachuting. 

01.300  Towing:  Gliders. 
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n  Jll    Towing:  Other  than  under  i  91.309. 
91.313    Rertiktw!  categwy  iitfl  rinyaft; 

Operating  Hnftation. 
91.31f    liatted  mImui  i  cHfl  aiwraft: 


91.317    Provisionally  certificated  dvfl 
airmiA:  Onentag  ilalteflam. 

91.319    AteraAlun4ngcxperiiMiital 
caiUiuilei:  Opacatiag  MniMioiis. 

91.321    Canfege  of  candMalet  in  Federal 


91.323    Increased  nuadnaBi  cartificaled 
weights  for  certaia  akphnea  eperalBd  ia 
Alaska. 

91.325-01.399    [Reserved] 

St*pMl  E-Matatwumc*.  PrmnUwa 
MahttMMoc*.  and  AttmtioM 

91.401    AwUcabihty. 
91.403    Ca—niL 

91.406  Mriateiwnce  iBfvAmL 

91.407  Operation  afiw  laainteHBoe. 
preventive  maintenance,  rebuilding,  or 
alteration. 

91.4D0    laapections. 

91.411    Altimeter  system  and  altitude 

MpMtiqg  aq/nipmm^  testa  and 

inspectiaiM. 
91.413    ATC  transponder  testa  and 

inspacUoaa. 
91.415    Changes  to  aircraft  inspectiea 

psDgraBM. 
91.417    MaiBtenaace  recorde. 
91.419    Transfer  of  maintenance  raoatd*. 
91.421    Babailt  eagine  Biaiatenance  reeeidb. 
91.423-91.499    [Reserfe^ 

Subpart  P-Um  and  Tui  Ml  wPuwami 


91.501    Applicability. 

91.503    Flying  equ^ment  and  operating 

information. 
91.505    Fammarilyvnthopera&iglimitationa 

and  emergency  eqtdpment 
91.507    Equipment  requirements:  Over-tba- 

top  or  nlghl  VFR  operations. 
91.509    Survival  equipment  for  overwaler 

operations. 
Bl.su    ladHefiripDHBtfarmwwatar 

operations. 
91.513    Emergency  equipment 
91.515    Flight  altitude  rules. 
91.517    Smoldng  and  safety  belt  signs. 
91.519    Passenger  briefing. 
91.521    Shoulder  harness. 
91JS23    Carry-on  baggage. 
91.525    Carriage  of  caigo. 
91.527    Operating  in  icing  condltiona. 
91.529    Flight  en^neer  requirements. 
91.531    Second  in  command  requirements. 
91.533    Flight  attendant  requirements. 
91.535-m.999    {Reserved] 

Subpart 
Q 

Ti 


farLartaand 


91.901  ,  AppHcabffity. 

91.603    Aaral  apeed  wamiiq  device. 

9M88   T^wisport  category  chrti  airplane 

weight  linytatioiM. 
91.607    Emergency  exito  for  airirfanes 

■canyiiigpaaaeiuen  forUn. 
91.609    Fli^t  recordera  and  cockpit  voice 

recorden. 
91M1    Authorization  for  forry  IB^  wHh 

one  engine  inoperative. 
91.613    Maleiiuls  for  coiupaiUiieirt  interiors 


91.615-91.609    [Reserved] 

Sil^pa^tM   raKlpiAlraailQpawMaiiaand 
Oparationa  of  UJB.-Ragiatarad  CIvl  Aircraft 
Oiitaida  of  tha  Uhitad  Stataa 

91.701    Applkabiiity. 

91.703    OparatioHorcivflaiRzafttfllS. 

regiatiy  autaida  of  the  United  States. 
91.706    Operatiens  withia  the  North  Atlantk 

Minimum  Navigatioa  Ferformance 

SpedQcatioas  Ainpaca. 
91.7D7    Flights  between  Mexico  or  Canada 

and  the  United  States. 
91.709    Operations  to  Cuba. 
91.711    Special  nice  for  foreign  civil  aircrafL 
91^3    OtMratiiai  of  civil  aircraft  of  Cabaa 

registry. 
91.715    Special  flight  antfaotizationa  far 

foreign  civil  ekctafit. 
91.717-91.799    [Seserved] 

Subpart  I— Operating  Notee  Umita 

91.901    AppUcabikty:  Retetian  to  pvl  aa. 
91.803    Part  125  operators:  Oesigaatjoa  of 

applicable  regulations. 
91.805    Final  coapiiance:  Suhsooic 

airplanes. 
91.807    Phased  compliance  under  parts  121, 

125,  and  135:  Subsoaic  airplanan 
91.809    Replacement  airplanes. 
91.611    Service  te  small  communities 

exemption:  TVo-engine,  subsonic 

airplanes. 
91.813    Compliance  plans  and  status:  U.S. 

operations  of  subsonic  airplanes. 
91.815    Agricultural  and  fice  fightliig 

aiiplanes:  Nalse4>perating  timitaSons. 
91.817    avfl  aircraft  sonic  boom. 
91.819    Civil  supersonic  aiiplanes  diat  do  net 

comply  with  part  3a 
91.821    Civil  supersonic  aiiplanes:  Noise 

limits. 
91.823-91.899    [Reserved] 


91.901    {Reserved] 
91.903    Policy  and  procedives. 
91.905    list  of  rules  subject  to  waivers. 
nXP-atSaa    [Reserved] 

Appendix  A— Category  n  Operatfons: 
Manoal,  lastniBieato,  Cqulpuieut.  and 
Maintenance 

Appendix  B— Authorizations  to  Exceed  Mach 
1(S  91.817)  I 

AppendU  C-Operations  in  the  North 
AUantic  (NAT)  Minimuai  NaTigalfoii 
Performance  Spedficelieas  (MNPS)  Aiiepece 

Appendix  D— Aliports/Localioos  When  the 
Trenspoader  P*qa»TeBients  of  SeEtn 
9La5<bMSJ(ii)  Apply 

Appendix  E    Aiijlane  Fflgirt  Kaconiar 
SpecffieetiaBs 


Spedficetioas 

Aaftoiity:  49  US.C.  1301(7),  1385. 1344. 
1348, 1352  through  1355, 1401, 1421  tfaroiqifa 
1431, 1471, 1472.  iSOt  WIO.  1522,  end  2121 
through  2125;  Articles  12, 29. 3t  and  32(a]  of 
the  Convention  oa  Inteiaatioael  Qvfl 
Aviation  (81  Stat,  nsoj;  42  U.S.C  4321  et  sea.; 
E.0. 11514;  49  VSJC  108(tf  (Revised  Puhu  L 
97-449.  lanuaty  12,  TO83). 


Subpart  A— Oin—I 

S91.1    AppNeabHIty; 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  sectkm  and  |  §1.703.  tfaia  part 
prescribes  rules  govemiog  the  operalion 
of  aircraft  (other  than  moored  baDoons, 
kites,  unmaflned  rackets,  end  unmanned 
free  balloons,  which  are  governed  by 
part  101  of  this  chapter,  vad  tilbra&gbt 
vehicles  operated  fti  accordance  with 
part  103  of  this  chaplei^  within  die 
United  States,  iadading  the  waters 
within  3  nautical  miles  of  the  U.S.  coast. 

(b)  Each  person  operating  an  aircraft 
in  the  akspece  overiyiog  the  waters 
between  3  and  12  nautical  atilea  from 
the  coast  of  the  United  States  shall 
comply  with  |S  91.1  thro«g^  91.21: 

H  91.101  through  91.143;  if  91.1S1 
tlmragh  91.159;  iS  tL167  lliroagh  91.193; 
S  91.203;  t  91.2(»;  9$  91.209  throng 
91.217;  S  91.221;  S  9  9L303  throi^h  91.319; 
S  9L323;  f  91.005;  fl  91.00B:  88  01.703 
through  91.715;  and  91.903. 


S91.3    Rasponalbiinyand 
pHot  In  command. 


aMthoilly  of  iha 


(a)  The  pilot  in  cammaiKl  ot  an 
aircraft  is  direedy  lespansible  for,  and  is 
the  final  auUunty  as  to,  the  operation  of 
that  ajrcraft 

(b)  In  aa  in-figlileina^iency  reqairing 
immediate  acMan,  the  pilot  in  ooimmand 
may  deviate  from  any  rule  o£  this  part  to 
the  extent  required  to  meet  that 
emergency. 

(c)  Each  pUot  In  oommand  who 
deviates  from  a  rule  under  paragraph  (b] 
of  this  section  shall  apon  the  request  of 
the  Administrator,  tend  a  written  report 
of  that  deviation  to  the  Administrator. 

(Approved  by  the  Office  of  Management  and 
Budget  under  Okffi  oontrol  nanbcr  2120- 
0005} 

891.5    PHot  m  command  or  atreraft 


No  person  may  operate  an  aircraft 
that  is  type  certificated  for  more  dian 
one  required  pilot  ffight  crewmember 
unless  the  pilot  in  command  meets  the 
requirements  of  8  01.58  of  ftis  chapter. 


991.7    CMI 

(a)  No  person  may  operate  a  civil 
aircraft  unless  it  is  fai  an  airworthy 
condition. 

(b)  The  pilot  in  oomnnnd  of  a  dvfl 
aircraft  is  responsible  for  detemuning 
whether  that  aircraft  is  in  condition  for 
safe  fliglrt.  The  pilot  fai  coranand  shaK 
discoHfinae  flte  fSglt  when  anairworthy 
mechanieal,  eleetrioal.  or  stnictoral 
conditions  occur. 
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891.9   CMislreraflfagM 


(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may 
operate  a  civil  aircraft  without 
complying  with  the  operating  limitations 
speciHed  in  the  approved  Airplane  or 
Rotorcraft  Flight  Manual,  marldngs,  and 
placards,  or  as  otherwise  prescribed  by 
the  certificating  authority  of  the  country 
of  registry. 

(b)  No  person  may  operate  a  U.S.- 
registered  civil  aircraft — 

(1)  For  which  an  Airplane  or 
Rotorcraft  Flight  Manual  is  required  by 
8  21.5  of  this  diapter  unless  Uiere  is 
available  in  the  aircraft  a  ciurent, 
approved  Airplane  or  Rotorcraft  Flight 
Manual  or  the  manual  provided  for  in 
8  121.141(b);  and 

(2]  For  which  an  Airplane  or 
Rotorcraft  Flight  Manual  is  not  required 
by  8  21.5  of  this  chapter,  unless  Uiere  is 
available  in  the  aircraft  a  current 
approved  Airplane  or  Rotorcraft  Flight 
Manual  approved  manual  material 
mcuUngs,  and  placards,  or  any 
combination  thereof. 

(c)  No  person  may  operate  a  U.S.- 
registered  civil  aircraft  unless  that 
aircraft  is  identified  in  accordance  «vith 
part  45  of  this  chapter. 

(d)  Any  person  taking  off  or  landing  a 
helicopter  certificated  under  part  29  of 
this  chapter  at  a  heliport  constructed 
over  water  may  make  such  momentary 
flight  as  is  necessary  for  takeoff  or 
landing  through  the  prohibited  range  of 
die  limiting  height-speed  envelope 
established  for  the  helicopter  if  that 
flight  through  the  prohibited  range  takes 
place  over  water  on  which  a  safe 
ditching  can  be  accomplished  and  if  the 
helicopter  is  amphibious  or  is  equipped 
with  floats  or  other  emergency  flotation 
gear  adequate  to  accomplish  a  safe 
emergency  ditching  on  open  water. 

891.11 
Itti  en 

No  person  may  assault,  threaten, 
intimidate,  or  interfere  with  a 
crewmember  in  the  performance  of  the 
crewmember's  duties  aboard  an  aircraft 
being  operated. 

S  91.13    Caralaaa  or  raekiaaa  oBaralkin. 

(a)  Aircraft  operations  for  the  purpose 
of  air  navigation.  No  person  may 
operate  an  aircraft  in  a  careless  or 
reckless  manner  so  as  to  endanger  the 
life  or  property  of  another. 

(b)  Aircraft  (^rations  other  than  for 
the  purpose  of  air  navigation.  No  person 
may  operate  an  aircraft,  other  than  for 
the  purpose  of  air  navigation,  on  any 
part  of  the  surface  of  an  airport  used  by 
aircraft  for  air  commerce  (including 
areas  used  by  those  aircraft  for 


receiving  or  discharging  persons  or 
cargo),  hi  a  careless  or  reckless  manner 
so  as  to  endanger  the  life  or  property  of 
another. 

891.15   Dropping  obieels. 

No  pilot  in  command  of  a  civil  aircraft 
may  allow  any  object  to  be  dropped 
&om  that  aircraft  in  fli^^t  that  creates  a 
hazard  to  persons  or  property.  However, 
this  section  does  not  prohibit  the 
dropping  of  any  object  if  reasonable 
precautions  are  taken  to  avoid  injury  or 
damage  to  persons  or  property. 

891.17   Aleotwl  or  drags. 

(a)  No  person  may  act  or  attempt  to 
act  as  a  cre%vmember  of  a  civil  aircraft — 

(1)  Within  8  hours  after  the 
consimmtion  of  any  alcoholic  beverage; 

(2)  While  under  the  influence  of 
alcohol; 

(3)  While  ushig  any  drug  that  affects 
the  person's  faculties  in  any  way 
contrary  to  safety;  or 

(4)  While  having  SA  percent  by  weight 
or  more  alcohol  in  the  blood. 

(b)  Except  in  an  emergency,  no  pilot  of 
a  civil  aircraft  may  allow  a  person  who 
appears  to  be  intoxicated  or  who 
demonstrates  by  manner  or  physical 
indications  that  the  individual  is  under 
the  influence  of  drugs  (except  a  medical 
patient  imder  proper  care)  to  be  carried 
in  that  aircraft. 

(c)  A  crewmember  shall  do  the 
following: 

(1)  On  request  of  a  law  enforcement 
officer,  submit  to  a  test  to  indicate  Uie 
percentage  by  weight  of  alcohol  in  the 
blood,  when — 

(i)  The  law  enforcement  officer  is 
authorized  under  State  or  local  law  to 
conduct  the  test  or  to  have  the  test 
conducted;  and 

(11)  The  law  enforcement  officer  is 
requesting  submission  to  die  test  to 
investigate  a  siispected  violation  of 
State  or  local  law  governing  the  same  or 
substcmtiaUy  similar  conduct  prohibited 
by  paragraph  (a)(1),  (a)(2),  or  (a)(4)  of 
this  section. 

(2)  Whenever  the  Administrator  has  a 
reasonable  basis  to  beUeve  that  a 
person  may  have  violated  paragraph 
(a)(1),  (a)(2),  or  (a)(4)  of  this  section,  that 
person  shall  upon  request  by  the 
Administrator,  furnish  the 
Administrator,  or  authorize  any  clinic 
hospital  doctor,  or  other  person  to 
release  to  the  Administrator,  the  results 
of  each  test  taken  within  4  hours  after 
acting  or  attempting  to  act  as  a 
crewmember  that  indicates  percentage 
by  wei^t  of  alcohol  in  the  blood. 

(d)  Whenever  the  Administrator  has  a 
reasonable  basis  to  believe  that  a 
person  may  have  violated  paragraph 
(a)(3)  of  this  section,  that  person  shall 


iqKm  reqaest  by  the  Adminiirtrator, 
fumirii  the  Administrator,  or  authorize 
any  clinic  hospital  doctor,  or  other 
person  to  release  to  the  Administrator, 
the  results  of  each  test  taken  within  4 
hours  after  acting  or  attempting  to  act  as 
a  crewmember  that  indicates  the 
presence  of  any  drugs  in  the  body. 

(e)  Any  test  information  obtained  by 
the  Administrator  under  paragraph  (c) 
or  (d)  of  this  section  may  be  evaluated 
in  determining  a  person's  qualifications 
for  any  airman  certificate  or  possible 
violations  of  this  chapter  and  may  be 
used  as  evidence  in  any  legal 
proceeding  under  section  602, 000,  or  901 
of  the  Federal  Aviation  Act  of  1958. 

891.19   Carriage  of  narcotic  drugs, 
mantmana,  ano  oapraaeant  or  aHiiNilant 
drugs  or  aubalancaa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  a  civil  aircraft  witliin  the  United 
States  with  knowledge  that  narcotic 
drugs,  marihuana,  and  depressant  or 
stimulant  drugs  or  substances  as  defined 
in  Federal  or  State  statutes  are  carried 
in  the  aircraft. 

(b)  Paragraph  (a)  of  this  section  .does 
not  apply  to  any  carriage  of  narcotic 
drugs,  marihuana,  and  depressant  or 
stimulant  drugs  or  substances 
authorized  by  or  under  any  Federal  or 
State  statute  or  by  any  Federal  or  State 
agency. 

991.21    D*«*«^ii»  aiactioiilc  davteaa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate,  nor  may  any  operator  or  pilot  in 
conmiand  of  an  aircraft  allow  the 
operation  of,  any  portable  electronic 
device  on  any  of  the  following  U.S.- 
registered  dvil  aircraft: 

(1)  Aircraft  operated  by  a  holder  of  an 
air  carrier  operating  certificate  or  an 
operating  certificate;  or 

(2)  Any  other  aircraft  i^iile  it  is 
operated  under  IFR. 

(b)  Paragraph  (a)  of  this  section  does 
not  apply  to — 

(1)  Portable  voice  recorders: 

(2)  Hearing  aids; 

(3)  Heart  pacemakers; 

(4)  Electric  shavers;  or 

(5)  Any  other  portable  electronic 
device  that  the  operator  of  the  aircraft 
has  determined  will  not  cause 
interference  with  the  navigation  or 
communication  system  of  the  aircraft  on 
wUdi  it  is  to  be  used 

(c)  In  the  case  of  an  aircraft  operated 
by  a  holder  of  an  air  carrier  operating 
certificate  or  an  operating  certificate, 
the  determination  required  by  paragraph 
(bH5)  of  this  section  shall  be  made  by 
that  operator  of  die  aircraft  on  which 
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the  particular  dcviee  is  |0  be  UMd.  In  th« 
case  af  other  airczafi,  tkc  d^eradaatioQ 
may  be  aade  by  the  pibt  ia  ftqnmwnd 
or  other  operator  of  ^e  eiccrafi 

itIJS   TMh4Maaaing 


contracts. 

(a)  Except  as  provided  in  paragraph 
(b)  of  litis  section,  the  parties  to  a  lease 
or  contract  of  contfitional  sale  inrohnng 
a  U.S.-registered  large  cirii  aircraft  and 
entered  hito  after  Jtminry  2.  W73.  shall 
execute  a  wntten  lease  or  contract  and 
include  therein  a  written  tnith-in-teasing 
clause  as  a  concluding  paragraph  in 
large  print,  immediately  precetfaig  the 
space  for  the  signature  of  the  parties, 
which  coatains  the  foUowiog  with 
respect  to  each  such  ainarafb 

(1)  Identification  of  the  Federal 
Aviation  Reguktiona  under  which  tkc 
aircraft  has  been  maintained  and 
inspected  during  the  12  aonths 
preceding  the  executioB  of  the  leaae  or 

contract  of  rnw/<i>ir».«y|  3^]^,  luuJ 

certification  by  the  psrtiea  thereto 
regardiqg  the  aircraft's  states  of 
compliance  with  appUcable 
maintenance  and  inf<vH/>n 
requirements  in  this  part  Cor  the 
operation  to  be  conducted  under  the 
lease  or  contract  of  nnnriiH^nal  sale. 

(2)  The  aune  and  address  (yrhited  or 
typed)  aad  the  signature  of  the  ^csoa 
responsible  for  operational  control  of 
the  aircraft  under  the  lease  or  contract 
of  conditioaal  sale,  end  oertilication  tha< 
each  iMMon  understenda  that  pecsfla's 
responsibilities  br  mtiliaia  ii  with 
appliciMc  Fedoal  Aviation 
ReguIatioQSL 

(3)  A  staiMsnt  dwt  aa  eayliatka  of 
factors  bearing  oa  ofRnatianai  ooBlrai 
and  pertinent  Federal  Avlatioa 
Rc^latianaoan  be  obtained  from  tfae 
nearest  FAA  FUghl  Staadanta  diaMct 
office. 

(b)  The  requirenenta  «f  para^mk  (a] 
of  this  section  do  not  apply — 

(IJ  To  a  kaae  wooBtract  of 
conditional  sale  when — 

(i)  The  party  to  whom  tlw  aircraft  Is 
furnished  is  a  foreign  air  cairier  or 
certificate  holder  under  part  IZl,  125* 
127, 135,  or  141  of  this  chapter,  ot 

(ii)  The  party  faimiahiag  the  aircraft  is 
a  foreign  air  carrier,  certi&»te  hoUer 
under  part  121. 125, 127.  or  Ml  of  tUa 
chapter,  or  a  certificate  holder  mwUr 
part  135  of  this  chapter  having 
appropriate  authority  toct^age  in  air 
taxi  operations  with  large  aircraft 

(2)  To  a  contract  of  conditional  aala, 
when  the  aircraft  involvad  has  not  beat 
registered  anywhere  ptjor  to  the 
execution  of  the  "■"^r'trt  except  as  a 
new  afacaft  under  a  daaJar's  aiioall 


registration  certificate  iaatted  in 
aoQOPdanca  wiA  1 47.81  of  this  chapter. 

(c|  No  person  nny  operate  a  large 
civil  aircraft  of  U.S.  registry  that  is 
subject  to  a  lease  or  contract  of 
conditional  sale  to  which  paragraph  (a) 
of  this  section  applies,  unless — 

(1)  The  lessee  or  conditional  buyer,  or 
the  registered  owner  if  the  leasee  is  not 
a  citizen  of  the  Uniled  Stales,  has 
mailed  a  copy  of  Ike  leaae  or  contract 
that  coo^ilies  with  the  Kquiremeots  of 
paragraph  (a)  of  this  section,  within  24 
hours  of  its  execution,  to  the  Aircraft 
Registry  Technical  Section.  P.O.  Box 
25724.  Oldahoma  City.  Oklahoma  731% 

(Z)  A  copy  oC  the  lease  or  contract  tfiat 
complies  with  the  requirements  of 
paragraph  (a)  of  this  section  is  carried  in 
the  aircraft.  The  copy  of  the  lease  or 
contract  shall  be  made  available  for 
review  upon  request  by  the 
Administrator,  and 

(3]  The  leasee  oc  /XKiditionai  buyier.  or 
the  registered  owner  if  the  lessee  is  not 
a  citizen  of  the  United  Statea,  iuui 
notified  by  telephone  or  in  person  the 
FAA  Flight  Standwife  district  offioe 
nearest  the  airport  where  the  Sigbt  wiU 
originate^  UbIms  utkerwtse  avthodzed 
by  that  office,  the  notification  ^hU  be 
given  at  least  4B  honrs  before  takeoff  in 
the  case  of  the  first  flight  of  that  aircraft 
under  that  lease  or  contract  and  inform 
the  FAA  of— 

(i)  The  location  of  the  airpoit  of 
departore; 

(ii)  TTie  departure  time;  and 

(iii)  The  registration  niiib«»r  of  the 
aircraft  involved. 

(d)  The  oopy  of  Ihe  lease  or  contxad 
furnished  to  the  FAA  under  fMfgg^iiyk 
(c)  of  this  section  is  commercial  or 
financial  inforaatkiii  obtained  6am  a 
person,  it  in.  therefare,  privifefed  and 
coofidenlid  and  trill  not  be  nnde 
available  by  the  FAA  for  public 
inspeetion  or  oopybig  under  5  U.aC 
552(b)(4)  unless  recorded  with  ^  FAA 
under  part  40  of  Ms  chapter. 

(e)  For  the  purpose  of  this  section,  a 
lease  means  any  agreement  by  a  person 
to  famish  an  ancraft  to  another  person 
for  compensation  or  hire,  whether  wiA 
or  without  flight  crewmembers.  other 
than  an  agreement  for  the  sale  of  an 
aircraft  and  a  contract  of  concBUonal 
sale  under  section  101  of  the  Federal 
Aviation  Act  of  19(8.  The  person 
furnishing  the  aircraft  is  refierred  to  as 
the  lessor,  and  the  person  to  whom  it  is 
furnished  the  lessee. 

(Approved  fagr  die  Ottoe  of  flnnaofiail  awl 

Bu<^et 

0005) 
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The  AdnbUabatar  •f  ike  FAA  will  not 
use  reports  submitted  to  ^  National 
Aeronautics  and  Spaoe  Adniinistratioa 
under  the  Aviation  Sdfety  RqKnrting 
Program  (or  information  derived 
therefrom)  in  any  enforcement  action 
except  information  concerning  accidents 
or  criminal  offenses  which  are  wholly 
excluded  from  the  Program. 

S91.27-91.M   UtoaarvedJ 


General 
9  91.W1 

This  subpart  prescribes  flight  mles 
governing  the  operation  of  aircraft 
within  the  United  Stales  and  within  12 
nautical  miles  from  the  coa^  of  the 
United  States. 

9  el.TW   PrefNght action. 

Each  pilot  In  command  shall,  before 
beginning  a  flight  beoome  tMniHar  itrith 
all  available  information  concerning 
that  flight.  This  iniomiation  must 
inckide — 

(a)  For  a  flight  under  ffR  or  a  iHght 
not  in  the  vickdty  of  an  airpart,  weether 
reports  aad  Ibcecasts,  fuel  nquiieaMntB. 
alternatives  available  if  the  planned 
flight  cannot  be  completed,  and  any 
known  traffic  delays  of  whilck  the  pilot 
in  ooramaod  baa  been  adviaed  hy  ATC: 

(b)  For  aqr  fUghl.  ntiwmr  lemtfaa  at 
aiiports  of  intandad  aie.  and  tiie 
following  takeoff  and  landmg  distance 
informatioa: 

(1)  For  dH  akcraft  for  wMch  en 
appnnmd  Airplane  or  Rolorcraft  Rigkt 
Manual  contnintng  taheeff  and  kn&ig 
distance  data  «B  reqnifBd.  tke  takeoff 
and  landing  ifialance  data  contained 
therein:  and 


(2)  For  civil  aircraft  other  ( 
specified  in  paragraph  (b)(1)  of  this 
section,  other  reliable  information 
appropriate  to  the  airoaft,  xelatiqg  to 
aiicraft  performance  under  p»r«»f*H 
values  of  airport  elevation  and  Jimway 
slope,  aircraft  gross  weight  and  wind 
and  tempenton. 


9»l.1t)f   FRghtcrewmeeAaraati 

(a)  Dudi^  takeoff  aad  landing,  aad 
while  an  route,  «ach  rtquinad  flight 
crewmember  shall — 

(1)TTr  nt  th  ni  iinMiidiia  iilaiimi 
1  "ikti  thn  ntunnrm  ki  gniiiMaij  iii 
perfoBi  dnkea  in  canaadkmwitk  the 
operation  of  the  aiRait  or  in  l 
with  [i^ieiQia«ieal  needa:  and 

(2)  Keep  tbe  aafaly  kak  fastened  wkHe 
at  the  cre% 
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(b)  Each  leqiuited  Sight  oawmemiier 
of  a  U.S.-registeie<  chdl  airplane  shall, 
during  takeoff  and  fawrfhig^  ke^  the 
shoufder  harness  fastened  while  at  the 
crewmembtt  station.  Ttus  paragr^^ 
does  not  apply  if— 

(1)  The  seat  at  the  crewmember's 
station  is  not  equipped  with  a  shoukfer 
harness;  or 

(^  Tlw  crewmember  would  be  unable 
to  perform  required  duties  wfth  the 
shoulder  harness  fintened. 


9tii07   tiaeori 

(a)  No  pilot  may  take  crff  a  U.S.- 
registeied  ckrii  aircraft  (except  an 
airship  or  freebeBoon  ^at  I 
a  basket  or  goodobi)  nlasa  tbe  pHot  ki 
commend  of  tiut  atrcraft  enaoKe  &at 
each  peraon  on  booid  ia  briefed  on  how 
to  fasten  and  oniMlen  thet  pcrson'a 
safety  belt  and  shoulder  hamesa,  if 
installed.  The  pilot  in  ceminandaball 
ensure  that  att  persona  on  boaidkove 
been  notified  to  fasten  their  safety  belt 
and  shoulder  harness,  if  installed,  before 
takeoff  or  landing. 

(b)  Dorkq  the  takeoff  end  tawhng  ei  a 
U.S.-registered  dvil  aircmft  (eMccpl  en 
airship  or  a  free  balloon  that 
incorporates  a  basket  or  goadola)  each 
person  on  board  Iknl  aircraft  moat 
occapy  an  approved  seat  orbertk  with  a 
safety  belt  and  shoulder  bamaast  if 
installed,  properly  secured  about  that 
person.  However,  a  pecaen  who  has  not 
reached  the  second  birtbday  may  be 
beM  kgp  an  adult  who  is  occupying  an 
approved  seat  or  berth,  and  a  person  on 
board  for  the  purpose  of  engaging  in 
sport  parachuting  may  use  die  floor  of 
the  aiier^  as  a  seat. 

(c)  This  section  does  not  apply  to 
operations  conducted  under  part  121, 
125, 127,  or  136  of  tfaia  chapter. 
Paragraph  (b)  of  this  section  does  not 
apply  to  persons  subject  to  1 91.105. 

9  91.109   FNylit  hiBinMimn!  SinuiaiaQ 
eieiFWiMnL  n^TC  ana  cafiaBvniQeft  teen. 

(a)  No  person  magr  operate  a  cMk 
aircraft  (except  a  manned  free  balloon) 
that  is  betng  used  for  fti^t  bistruction 
unless  that  aircraft  has  fully  functioning 
Annk  oantrola  IhnsBWi;  kMtranent 
flight  instruction  umf  be  gtven  in  a 
sin^e-engine  aitplane  eipdppad  writh  a 
sia^e.  functioning  thiewovet  ceatrot 
wheel  in  place  of  fiaied^dual  oontrala  of 
the  elevator  and  ailarena  when — 

(1)  The  inatroctor  has  drteiminsd  that 
the  flight  can  be  coadacted  safdy;  and 

t9\  The  person  manipulating  the 
controb  has  at  leest  a  pcivata  pifot 
certificate  with  appropriate  calegory 
and  class  ratin|B. 

(bl  ^k>  petsoQ  may  opeiate  a  dvil 
aircraft  in  sinndatad  inslrument  fhffA 
unleaa — 


(1)  Tba  otbar  csntiol  seat  ia  OGcapied 
by  a  safety  pilot  wdu>  poaseasas  at  laeat 
a  private  pitct  cartificata  wiA  category 

and  dasa  ntiaga  sppropriote  to  te 
aircraft  being  flown. 

(2)  The  safety  pilot  haa  adequate 
vision  forward  md  to  each  side  of  the 
aircraft,  or  a  competent  ebeerver  m  die 
aircraft  adequately  sapplaauoti  the 
vision  of  the  safety  pilot:  and 

(3^  Except  in  tha  case  of  li^trr-than- 
air  aircraft,  tbat  aircraft  ia  eqjttipped 
with  fully  functioning  dual  contcola^ 
However,  simulated  instrument  fUgbt 
may  be  conducted  in  a  single-engkie 
airplane,  aqiuipped  with  a  single, 
functioning  thcowover  control  wheel,  in 
place  of  fixed,  dual  eootrola  of  the 
elevator  and  ailerons,  wheo— 

(i)  The  safety  pilot  has  determined 
that  the  flight  can  be  conducted  safely; 
and 

(til)  The  person  manipulating  the 
controls  has  at  least  a  private  pilot 
certificate  with  appropriate  category 
and  dass  rattngs. 

(c)  No  person  may  operate  a  dvil 
aircraft  that  is  being  used  far  a  flight  teal 
for  an  ainHie  transport  ptiot  cernficate 
or  a  class  or  type  rating  oa  that 
certificate,  or  for  a  part  121  proficiency 
flight  test  unless  the  pilot  seated  at  the 
controla.  other  tiian  the  pttot  being 
checked,  ia  folly  qudified  to  act  aa  pilot 
in  ctmnnnd  of  the  I 


99i.tfi 

(a)  No  person  may  operate  an  aiicrafl 
so  dose  to  another  aircraft  as  to  create 
a  collision  hazard. 

(b)  No  person  may  operate  an  aircraft 
in  formation  flight  except  by 
arrangement  with  Um  pilot  in  command 
of  each  aircraft  ui  the  formation. 

(c)  No  person  may  operate  an  aircraft 
cefrying  passengers  (or  hire,  m 
formation  fh^it. 

ttt.113    Rlgm^f-wayniteaiEiteapt  water 


(a)  Inapplicability,  This  section  does 
not  apply  to  (he  operatiott  of  an  aircraft 
on  water. 

M  General/.  Whan  weather  cendttians 
permit  regardless  of  whether  sn 
operation  is  conducted  under  instrument 
flight  rules  or  visual  flight  rules, 
vigilance  shall  be  maintained  by  each 
person  operating  an  aircraft  so  as  to  see 
and  avoid  other  aircraft  When  a  rule  of 
this  section  gives  another  aircraft  the 
right-of-way.  the  pilot  shall  ffve  way  to 
that  aircraft  and  may  not  pass  over, 
under,  ei  ahead  of  it  unless  w^  dear. 

(c)  la  thttiesa.  An  aiieraft  in  distress 
haa  the  ri^t-of-way  over  all  other  air 
traffic. 

(di  Ctoveiyiqg.  When  aitecaft  of  the 
same  category  are  oonvargiag  at 


tbei 
head-on,  or  nearly  so^l  < 
other's  ri^t  has  the  ri^-of-way.  If  the 
aircraft  are  of  diffeieiit  categmiea — 

(I)  A  beioon  kee  tbe  rigkt-of-way 
over  ntf  etker  category  or  aircraft: 

{2i  A  glider  ha*  the  righmrf-way  over 
an  airslrip.  airplane,  or  rotorcrafi;  and 

(3J  An  airship  has  the  I 
over  an  airplane  or  rotercadt 

Howevecanai 
refaeiia«  oAer  aiscraft  haa  Ike  rigkt-oC- 
way  over  edi  other  < 
aircrafL 


(e)  Apptoochiag  kendaa  When 


each 


aircraft  are  i 
head-on.  or  nearly  so^  < 
aircraft  shall  alter  i 

(f)  Overtekk^  Hhcb  I 
being  I 

and  each  piet  oi  an  I 
shall  alter  couiae  to  the  i 
weMcfeer. 

(g)  IiOndtau.  Airaait.  wkflr  en  final 
approacfa  toload  or  wMe  lendbig.  have 
Uie  ri^t-oi-way  ever  other  aiioaft  ki 
flight  or  operating  oa  tke  susfoce,  ssccept 
that  they  shall  not  take  advantage  of 
tiiis  rufe  to  force  an  aircraft  ofTtiie 
runway  suilace  wTUcn  Bas  aireauy 
landed  and  is  attempting  to  moke  way 
for  on  atrcraft  on  fsiei  approaco.  Wfacu 
two  or  more  aircran  are  approaching  on 
airport  for  tbe  ptspose  of  hndiqg,  tike 
aircraft  at  Hie  lower  aftttode  has  the 
right-of-way,  but  If  shaff  not  take 
advantage  of  this  mle  to  cat  in  fiont  of 
another  which  is  on  final  opproadt  to 
land  or  to  overtake  tfrat  aircraft 


9tV«1B 


(a)  General.  Each  person  operating  an 
aircraft  on  the  water  skalL  Inofer  as 
possible,  keep  dear  of  aft  vessels  afid 
avoid  impeding  Ikcir  navigation,  and 
shall  give  way  to  any  veoset  or  e*er 
aircraft  rtmt  is  grven  the  right^f-way  by 
any  rule  of  this  section. 

(b)  Crossing.  When  aircraft,  or  an 
aircraft  and  a  vessel,  are  on  crossiny 
courses,  the  aiiuaft  or  vessel  to  the 
other's  right  has  the  ri^t-of-way. 

(c)  Approaching  head-on.  When 
aircraft,  or  an  aircraft  and  a  vessel,  are 
approaching  head-on,  or  nearly  so.  each 
shall  alter  its  course  to  the  right  to  keep 
well  clear. 

(d)  Overtaking.  Each  aircraft  oc  vessel 
that  is  being  overtaken  has  the  right-of- 
way,  and  the  one  owcstaidng  shell  alter 
coarse  to  keep  well  dear. 

(e^S^mdo/cifcuinsteacca.  Wben 
aircnJl.  V  an  aircraft  aad  a  vcaaei 
approach  so  aa  le  iavolve  risk  of 
collision,  each  airciafil  or  vea 
proceed  with  caaefal  legoed  to  I 


9«99 


I 
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circumstaoccfl.  including  the  limitations 
of  the  req)ccttve  craft 


f  91.117   Aircraft  I 

(a)  No  person  may  operate  an  aircraft 
below  10,000  feet  MSL  at  an  indicated 
airspeed  of  more  that  250  knots  (288 
m.p.h.). 

(b)  Unless  otherwise  authorized  or 
required  by  ATC,  no  person  may 
operate  an  aircraft  within  an  airport 
traffic  area  at  an  indicated  airspeed  of 
more  than  200  knots  (230  m.p.h.).  This 
paragraph  (b)  does  not  apply  to  any 
operations  within  a  terminal  control 
area.  Such  operations  shall  comply  with 
paragraph  (a)  of  this  section. 

(c)  No  person  may  operate  an  aircraft 
in  the  airspace  underlying  a  terminal 
control  area,  or  in  a  VFR  corridor 
designated  through  a  terminal  control 
area,  at  an  indicated  airspeed  of  more 
than  200  knots  (230  m.p  Ji.). 

(d)  If  the  minimimi  safe  airspeed  for 
any  particular  operation  is  greater  than 
the  maximum  speed  pirescribed  in  this 
section,  the  aircraft  may  be  operated  at 

■  that  minimum  speed. 

991.118   MMnNimaafaaltitudaKQanwai. 
Except  when  necessary  for  takeoff  or 
landing,  no  person  may  operate  an 
aircraft  below  the  following  altitudes: 

(a)  Anywhere.  An  altitude  allowing,  if 
a  power  unit  fails,  an  emergency  landing 
without  undue  hazard  to  persons  or 
property  on  the  surface. 

(b)  Over  congested  areas.  Over  any 
congested  area  of  a  city,  town,  or 
settlement,  or  over  any  open  air 
assembly  of  persons,  an  altitude  of  1,000 
feet  above  the  highest  obstacle  within  a 
horizontal  radius  of  2.000  feet  of  the 
aircraft. 

(c)  Over  other  than  congested  areas. 
An  altitude  of  500  feet  above  the 
surface,  except  over  open  water  or 
sparsely  populated  areas.  In  those 
cases,  the  aircraft  may  not  be  operated 
closer  than  500  feet  to  any  person, 
vessel,  vehicle,  or  structure. 

(d)  Helicopters.  Helicopters  may  be 
operated  at  less  than  the  minimums 
prescribed  in  paragraph  (b)  or  (c)  of  this 
section  if  the  operation  is  conducted 
without  hazard  to  persons  or  property 
on  the  surface.  In  addition,  each  person 
operating  a  helicopter  shall  comply  with 
any  routes  or  altitudes  specifically 
prescribed  for  helicopters  by  the 
Administrator. 


5»1.121 

(a)  Each  person  operating  an  aircraft 
shall  maintain  ^le  cruising  altitude  or 
flight  level  of  that  aircraft,  as  the  case 
may  be,  by  reference  to  an  altimeter  that 
is  set,  when  operating^ 

(1)  Below  l««»feBt  MSU  to— 


(i)  The  current  reported  altimeter 
setting  of  a  station  along  die  route  and 
within  100  nautical  miles  of  the  aircraft; 

(ii)  If  there  is  no  station  within  the 
area  prescribed  in  paragraph  (a)(l](i]  of 
this  section,  the  cuirent  reported 
altimeter  setting  of  an  appropriate 
available  station;  or 

(iii)  In  the  case  of  an  aircraft  not 
equipped  with  a  radio,  the  elevation  of 
the  departure  airport  or  an  appropriate 
altimeter  setting  available  before 
departure;  or 

(2)  At  or  above  1«,000  feet  MSL,  to 
29.92"  Hg. 

(b]  The  lowest  usable  flight  level  is 
determined  by  the  atmospheric  pressure 
in  the  area  of  operation  as  shown  in  the 
following  table: 


Cunwit  althneter  setting 


29.92  (or  higher) 

29.91  through  29.42 
29.41  through  28.92 
28.91  through  28.42 
28.41  through  27.92 
27.91  through  27.42 
27.41  through  26.92 


Uwnest 
usable 
flight 


180 
185 
190 
195 
200 
205 
210 


(c)  To  convert  miaimum  altitude 
prescribed  under  Sf  91.119  and  91.177  to 
the  minimum  flight  level,  the  pilot  shall 
take  the  flight  level  equivalent  of  the 
minimum  altitude  in  feet  and  add  the     ' 
appropriate  number  of  feet  specified 
below,  according  to  the  current  reported 
altimeter  setting: 


Current  altimeter  setting 

Adjust' 
mertt 

factor 

29.92  (or  higher) 

None 

29.91  through  29.42 „.„ 

500 

29.41  through  28.92 

1.000 

2a91  through  28.42 

1.500 

28.41  through  27.92 

2.000 

27.91  through  27.42 

2.500 

27.41  through  26.92 

3.000 

§91.123   CompUancawtttiATCdMrancM 
and  bwtructiona. 

(a)  When  an  ATC  clearance  has  been 
obtained,  no  pilot  in  command  may 
deviate  from  that  clearance,  except  in 
an  emergency,  unleas  an  amended 
clearance  is  obtained.  A  pilot  in 
command  may  cancel  an  IFR  flight  plan 
if  that  pilot  is  operattng  in  VFR  weather 
conditions  outside  of  positive  controlled 
airspace.  If  a  pilot  is  tmcertain  of  the 
meaning  of  an  ATC  clearance,  the  pilot 
shall  immediately  request  clarification 
from  ATC. 

(b)  Except  In  an  ettergency,  no  person 
may  operate  an  airctaft  contrary  to  an 


ATC  instruction  in  an  area  in  which  air 
traRic  control  is  exercised. 

(c)  Each  pilot  in  command  who,  in  an 
emergency,  deviates  from  an  ATC 
clearance  or  instructioa  shall  notify 
ATC  of  that  deviation  as  soon  as 
possible. 

(d)  Each  pilot  in  command  who 
(though  not  deviating  from  a  rule  of  this 
subpart)  is  given  priority  by  ATC  in  an 
emergency,  shall  submit  a  detailed 
report  of  that  emergency  within  48  hours 
to  the  manager  of  that  ATC  facility,  if 
requested  by  ATC. 

(e)  Unless  otherwise  authorized  by 
ATC,  no  person  operating  an  aircraft 
may  operate  that  aircraft  according  to 
any  clearance  or  instruction  that  has 
been  issued  to  the  pilot  of  another 
aircraft  for  radar  air  trafBc  control 
purposes. 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  nuinl>er  2120- 
0005) 

991.125    ATCHgtitslgntfs. 

ATC  light  signals  have  the  meaning 
shown  in  the  following  table: 


Color  and  type 
of  signal 

Moamng  wui 

respect  ft 

aircraft  on  the 

surface 

Mowwig  wnn 
reagectto 

Steady  green 

Clearadfor 
talceoff. 

Cleared  ID  land. 

Flashing  green.... 

ClearadlotKxi.... 

Return  «or 

landng(tobe 

foNowod  by 

stMdy  green 

at  proper 

time). 

Steady  red 

Stop 

Givswayto 
other  aircraft 

drcing. 
Airport 

Flashing  red 

Taxi  clear  ol 

1 

mnway  in 

use. 

uns««e-Oo 
not  land. 

Flashing  white .... 

Return  to 

Not  applicable. 

starting  p4*nt 

onavport 

Alternating  red 

Exercise 

Exercise 

and  green. 

extreme 

caution. 

§91.127   Operating  on  or  In  the  vIcMty  of 
an  airport  Qenaral  nites. 

(a)  Unless  otherwise  required  by  part 
93  of  this  chapter,  each  person  operating 
an  aircraft  on  or  in  the  vicinity  of  an 
airport  shall  comply  witfi  the 
requirements  of  this  section  and,  if 
applicable,  of  S  91.129. 

(b)  Each  person  operating  an  aircraft 
to  or  from  an  aiiportwifiiout  an 
operating  conbt>l  tower  s^Il —  - 

(1)  In  the  case  of  an  idiplane 
approaching  to  land,  mdce  ad  turns  of 
that  airplane^  to  thtf  left  onless  tiie 
airport  displays  approved  light  signals 
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or  visual  markings  indicating  that  turns 
should  be  made  to  the  ri^t,  in  which 
case  die  pilot  ^all  make  all  turns  to  the» 
right; 

(2)  bi  the  case  of  a  helicopter 
approaching  to  land,  avoid  die  flow  of  . 
fixed-wing  aircraft;  and 

(3)  In  the  case  of  an  aircraft  departing 
the  airport,  comply  wid)  any  traffic 
patterns  established  for  that  airport  iii 
part  93. 

(c)  Unless  otherwise  authorized  or 
required  by  ATC.  no  person  may 
operate  an  aircraft  within  an  airport 
traffic  area  except  for  the  purpose  of 
landkig  at,  or  taking  off  from,  an  airport 
within  that  area.  ATC  authorization  may 
be  given  as  individual  approval  of 
specific  operations  or  may  be  contained 
in  writtm  agreements  betweeti  airport 
users  and  the  tower  ccmcemed. 

(d)  Except  when  necessary  for 
training  or  certification,  the  pilot  in 
command  ai  a  civil  turbojet-powered 
airplane  ^all  use,  as  a  final  landing  flap 
setting,  the  minimuni  certificated 
landing  flap  setting  set  forth  in  the 
approved  perfcnnanoe  {nformation  in 
the  airidane  fli^t  manual  for  the 
applicable  conditiona.  However,  each 
pilot  in  command  has  the  final  authority 
and  responsibih^  for  the  safe  operation 
of  the  airplane  and  may  Use  a  different 
flap  setting  approved  for  that  airplane  if 
it  is  necessary  in  the  interest  of  safety. 

991.129   Oparalion  at  airports 


(a)  General.  Unless  otherwise 
authorized  or  required  by  ATC,  each 
person  operating  an  aircraft  to.  from,  or 
on  an  aiiport  with  an  operating  control 
tower  shall  comply  with  the  applicable 
provisions  of  this  section. 

(b]  Communications  with  control 
towers  operated  by  the  United  Sitotes. 
No  person  may.  within  an  airport  traffic 
area,  operate  an  aircraft  to.  from,  or  on 
an  airport  having  a  control  tower 
operated  by  the  United  States  unless 
two-way  radio  communications  are 
maintained  between  that  aircraft  and 
the  control  tower.  However,  if  the 
aircraft  radio  fails  in  flight,  the  pilot  in 
command  may  operate  that  aircraft  and 
land  if  weather  conditions  art  at  or 
above  basic  VFR  weather  minimums, 
visual  contact  with  the  tower  is 
maintained,  and  a  clearance  to  land  is 
received.  If  the  aircraft  radio  fails  while 
in  flight  under  IFR,  the  pilot  must 
comply  with  {  91.185. 

(c)  Communicatioiu  with  other 
control  towers.  No  peraon  may.  within 
an  airport  traffic  area,  operate  an 
aircraft  to,  from,  or  on  an  airport  having 
a  control  tower  that  is  operated  by  any 
person  other  than  Uie  United  States 
unless — 


(1)  If  that  aircraft's  radio  equipment  so 
allows,  two-way  radio  communications 
are  maintained  between  the  aircraft  and 
the  towen  or 

(2)  If  that  aircraft's  radio  equipment 
allows  only  rec^tion  from  the  tower, 
the  pilot  has  the  tower's  frequency 
monitored. 

(d)  Minimum  altitudes.  When 
operating  to  an  airport  with  an  operating 
control  tower,  each  pilot  of— 

(1)  A  turbine-powered  airplane  or  a 
large  airplane  shall,  unless  otherwise 
required  by  the  app^cable  distance  bom 
cloud  criteria,  enter  the  airport  traffic 
area  at  an  altitude  of  at  least  1  JiOO  feet 
above  the  surface  of  the  airpwt  and 
maintain  an  altitude  of  at  least  1.500  feet 
within  the  airport  traffic  area,  including 
the  traffic  pattern,  until  further  descent 
is  reqtdred  for  a  safe  landing: 

(2)  A  turbine-powered  airplane  or  a 
large  air^ane  approaching  to  land  on  a 
runway  being  served  by  an  ILS,  if  the 
airplane  is  ILS  eqtdpped,  shall  fly  that 
airplane  at  an  altitude  at  tx  above  the 
^de  slope  between  the  outer  marker  (or 
the  point  of  interception  with  the  glide 
sl(^.  if  compliance  with  the  e^iplicable 
distance  from  clouds  criteria  requires 
interception  closer  in)  and  the  mid^e 
marker  and 

(3)  An  airplane  approaching  to  land 
on  a  runway  served  by  a  visual 
approach  slope  indicator  shall  maintain 
an  altitude  at  or  above  the  glide  slope 
until  a  lower  altitude  is  necessary  for  a 
safe  landing. 

However,  paragraphs  (d)  (2)  and  (3)  of 
this  section  do  not  prohibit  normal 
bracketing  maneuvera  above  or  below 
the  glide  slope  that  are  conducted  for 
the  purpose  of  remaining  on  the  glide 
slope. 

(e)  Approaches.  When  approaching  to 
land  at  an  airport  with  an  operating 
control  tower,  each  pilot  of— 

(1)  An  airplane  shall  circle  the  airport 
to  the  left;  and 

(2)  A  helicopter  shall  avoid  the  flow  of 
fixed-wing  aircraft. 

(f)  Departures.  No  person  may  operate 
an  aircraft  taking  off  from  an  airjrart 
with  an  operating  control  tower  except 
in  compliance  with  the  foUowing: 

(1)  Each  pilot  shall  comply  with  any 
departure  procedures  estabUshed  for 
that  airport  by  the  FAA 

(2)  Unless  otherwise  required  by  the 
departure  procedure  or  the.  applicable 
distance  from  douds  criteria,  each  pilot 
of  a  turbine-powered  airplane  and  each 
pilot  of  a  large  airplane  shall  climb  to  an 
altitude  of  1,500  feet  above  the  surface 
as  rapidly  as  practicable. 

(g)  Noiae  abatement  runway  system. 
Vnnoi  landing  or  taking  off  from  an 
aiiport  witii  an  operating  control  tower 


and  for  whieba  formal  nmWay  use 
program  has  been  estabUshad  by  the 
FAA,  each  pilot  of  a  turbine-i>owered  . 
airplane  and  each  pilot  oif  a  large 
airplane  assigned  a  noise  abatement 
runway  by  ATC  shall  use  that  ranway. 
However,  consistent  with  the  final 
authority  of  die  pilot  in  cominand 
concendng  the  ufe  operation  of  the 
aircraft  as  prescribed  In  1 91.3(a),  ATC 
may  assign  a  different  runway  if 
requested  by  the  pilot  in  the  hiterest  of 
safety. 

(h)  Clearances  required  No  person 
may,  at  an  aiiport  with  an  operating 
control  tower,  (q>erate  an  aircraft  on  a 
runway  or  taxiway,  or  take  off  or  land 
an  aircraft,  unless  an  apprt^nlate 
clearance  is  received  frcRn  ATC  A 
clearance  to  "taxi  to"  die  takeoff 
runway  asdgned  to  the  aircraft  is  not  a 
clearance  to  cross  that  assigned  takeoff 
runway  or  to  taxi  on  that  ranway  at  any 
point,  but  is  a  clearance  to  cross  other 
runways  that  intersect  the  taxi  route  to 
that  assigned  takeoff  runway.  A 
clearance  to  "taxi  to"  any  point  oUier 
^an  an  assigned  takeoff  runway  is  a 
clearance  to  cross  all  runways  that 
intersect  die  taxi  route  to  that  point 

991.130   Airport ndvs«r«toa areas. 

(a)  General  For  the  purposes  of  this 
section,  the  primary  afrport  te  the  airport 
designated  in  Part  71,  Subpart  L,  for 
whidi  the  airport  radiar  swvice  area  is 
designated.  A  satellite  airport  is  any 
other  airport  within  the  airport  radar 
service  area. 

(b)  Deviations.  An  operator  may 
deviate  from  any  provision  of  this 
section  under  the  provisions  of  an  ATC 
authorization  issued  by  the  ATC  facility 
having  jurisdiction  of  the  airport  radar 
service  area.  ATC  may  authorize  a 
deviation  on  a  continuing  basis  or  for  an 
individual  flight,  as  appropriate. 

(c)  Arrivals  and  overflights.  No  person 
may  operate  an  aircraft  in  an  airport 
radar  service  area  unless  two-way  radio 
communication  is  established  with  ATC 
prior  to  entering  that  area  and  is 
thereafter  maintained  with  ATC  while 
within  that  area. 

(d)  Departures.  No  person  Biay 
operate  an  aircraft  within  an  aiiport 
radar  service  area  unless  two-way  radio 
communication  is  maintained  with  ATC 
while  witUn  that  area,  except  diat  for 
aircraft  departing  a  satellite  airport 
two-way  radio  communication  is 
established  as  soon  as  practicable  and 
thereafter  maintained  with  ATC  while 
within  that  area. 

(e)  Traffic  patterns.  No  person  may 
take  off  ot  land  an  aircraft  at  a  satellite 
airport  within  an  aiiport  radar  service 
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area  exbept  in  eomplfanoe  wMi  FAA 
arrival  and  depaitare  traffic  pattema. 
(f)  Bqmpmmt  nquinment,  UnleM 
otherwiae  aalhoriaad  by  ATC,  no  perton 
mayopanrta  an  aiicraffl  wiflibi  an 
aiipottBadaraarvioaarea  aoleaa  ttat 
aircraft  iaaqaipped  «rith  Am  app)k»bla 
eqaipmnit  apabtfiad  In  1 91.213. 


9ti.iai  Ti 


(a)  Operatiag  niim.  No  parson  may 
oparata  an  aircraft  wttkin  a  tenninal 
control  area  designated  in  part  71  ef  ttaa 
chapter  exc^t  in  mmpiipnVy^  ^^,  ti,^ 

following  ntlaa: 

(11  No  person  may  operate  an  aircraft 
within  a  tuminal  control  area  "niagf 
that  person  has  received  an  appropriate 
authorization  from  ATC  prior  to 
operatioa  of  (hat  aiiccaft  in  that  area. 

(2)  Unless  otherwise  authorized  by 
ATC  each  person  x)perating  a  large 
turbine  fm^toe-powered  airplane  to  or 
from  a  primary  airpool  shall  operate  at 
or  above  the  designated  floors  while 
within  the  lateral  limits  oT  the  tenninal 
control  area. 

(3)  Any  person  conducting  pilot 
training  operations  at  an  airport  within 
a  terminal  control  area  shall  comply 
with  any  procedures  established  by 
ATC  for  such  operatioBs  in  tenninal 
control  area. 

(b)  Pilot  reqairements.  (1)  No  person 
may  takeoff  or  land  a  dvil  aircraft  at  an 
airport  within  a  tenninal  control  area  or 
operate  a  chrfl  aircraft  within  a  terminal 
control  area  unless: 

(i)  "Hie  piKrt-in-eommand  holds  at 
least  aprivate  pilot  certificate;  or, 

(ii)  The  aircraft  is  c^rated  by  a 
student  pilot  who  has  met  the 
reqairements  of  1 61.t6. 

(2)  Notwlthataodiiv  the  provisions  of 
paragraph  (bXlXii)  of  this  section,  at  the 
following  TCA  primary  airports,  no 
povon  may  takeoff  or  land  a  dvil 
aircraft  unless  die  pilot-in.€aoimand 
hokls  at  least  a  private  pilot  certificate: 

(i)  Atlanta  Hartafield  Airport  GA 

(U)  Boaton  Logan  /irport.  MA 

(Hi}  Chicago  (^Hafe  InteniatioBal 
AiiportlL 

(iv)  DaUas/Fort  Worth  International 
Airport  TX. 

(v)  Los  Angeles  Intainational  Airport 

(vi)  Miami  International  Airport  PL 
(vli)  Newark  Intematienal  Airport  NJ. 
(viii)  New  York  Kennedy  Airport  NY. 
(ix)  New  York  La  Guanua  Airport 


(be) 
NY. 

(x)  San  Francisco  International 
Aiiport  CA 
(xf)  Washington  National  Airport  DC 
(xli)  Andrews  Air  Force  Base.  MD 
(c}  Commnicatioiu  end  mcn^gaiion 
f^uiptHBHt  ntfioi  Bfjwj J Ai,  Unless 
otherwiae  aattiuiUed  by  ATC  no  peraon 


may  operate  an  aircraft  witfiin  a 
terminal  control  area  unless  dial  aircraft 
isequ^jped  with— 

(1)  An  operable  VOR  or  TACAN 
receiver  (except  tot  helicopter 
operations  prior  tp  Janoary  1, 1990;  and 

(2)  An  operable  two-way  radio 
capable  of  commonications  with  ATC 
on  appropriate  frequencies  for  that 
terminal  control  area.    \ 

(d)  Transptmder  requirement  No 
person  may  operate  an  aircraft  in  a 
ternifaial  control  area  mdess  the  aircraft 
is  eqtdpped  widi  tie  ai^licable 
operatii^  transponder  and  antomabc 
altttode  reporting  equipment  specified  in 
paragraph  (a)  of  §91.215.  except  as 
provided  in  paragraph  (d)  of  that 
section.  j 

991.133    RMlrtelartaiMlpfoMMtodwMa. 

(a)  No  person  may  operate  an  aircraft 
within  a  restricted  vea  (designated  in 
part  73)  cenlrary  to  the  reaWctions 
imposed,  or  withia  a  prohibited  area. 
unless  that  persoa  has  the  ponissioD  of 
the  using  or  cmitralling  agency,  as 
appropriate. 

(b)  Bach  person  condncting.  widiin  a 
restricted  area,  an  aircraft  operation 
(approved  by  die  iiaisg  agency)  that 
creates  the  same  hazards  as  the 
operations  for  whldi  die  restricted  area 
was  designated  may  deviate  from  die 
ruks  of  ^  subpart  that  are  not 
compatible  widi  the  operation  of  the 
aircraft 


S  91.135   Positiyeoontrol 


and  rout* 


(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  an  aircraft  within  a  positive 
control  area  or  positive  control  route 
segment  designated  in  part  71  of  this 
chapter  unless  the  aircraft  is — 

(1)  Operated  under  IFR  at  a  specific 
flight  level  assigned  by  ATC: 

(2)  Equipped  with  instruments  and 
equipment  required  for  IFR  operations; 

(3)  Flown  by  a  pilot  rated  for 
instrument  flight  and 

(4)  Equipped,  when  bi  a  positive 
control  area,  with— 

(1)  The  applicable  equipment  qiecified 
in  9  91.215;  and 

(H)  A  radio  providing  direct  pilot/ 
controller  communication  on  fte 
frequency  specified  by  ATC  for  the  area 
concerned. 

(b)  ATC  may  authorize  deviations 
from  the  requirements  of  paragraph  (a) 
of  dds  section.  In  de  case  of  an 
inoperative  transpkmder.  ATC  may 
immediately  approve  an  operation 
within  a  positive  cpntrol  area  aBowlng 
fli^  to  ooBtinae.  tf  desfred.  to  the 
airport  of  idtfmata  destination  Including 
any  intermediate  Mops,  or  to  proceed  to 


a  place  where  suitable  repairs  can  be 
made,  or  both.  A  request  for 
audiorization  to  deviate  from  a 
requirement  of  paragfaph  (a)  of  this 
section,  other  than  for  operalion  widi  an 
inoperative  transponder  as  outlined 
above,  must  be  submitted  at  least  48 
houra  before  the  proposed  operation  to 
the  ATC  center  haviqg  jurisdiction  over 
the  positive  control  area  concerned. 
ATC  may  authorize  deviation  on  a 
continuing  basis  or  foir  as  individual 
flight  as  appropriate. 


( Appnvsd  by  the  OfBoa 

Badge*  under  OKffl  osoM  maiibcv  219- 

OQ06) 

S  91.137^  Tainperary  fight  i'aaii1ctloiia> 
(^  The  Administrator  will  issue  a 
Notice  to  Airmen  (NOTAM)  At^tptnting 
an  area  within  wbkh  tao^Kwary  Big^ 
restrictiooa  apply  and  qwdfyiog  the 
hazard  or  condition  raquiring  their 
imposition,  wheanrer  he  determines  it  is 
necessary  in  order  to— 

(1)  Protect  persons  and  property  on 
the  surface  or  in  the  ^  from  a  huard 
associated  with  an  incident  on  the 
surface; 

(2)  Provxie  a  safe  environment  tat  die 
operation  of  disaster  rdief  amxaft;  or 

(3)  Prevent  an  unsafe  coogestioB  of 
si^tdseeing  and  other  aircraft  above  an 
incident  or  event  «^«h  nay  generate  a 
high  degree  of  public  Interest 

The  Notice  to  Airmen  will  specify  the 
hazard  or  condition  thatxequires  the 
imposition  of  temporary  fU^t 
restrictions. 

(b)  When  a  NOTAM  has  been  Issued 
under  paragraph  (a)(1)  of  this  section,  no 
person  may  operate  an  aircraft  within 
the  designated  area  unless  that  aircraft 
is  participating  in  the  hazard  relief 
activities  and  is  being  operated  under 
the  direction  of  the  official  in  charge  of 
on  scene  emeigency  response  activities. 

(c)  When  a  NOTAM  has  been  issued 
under  paragraph  (aK2)  of  this  section,  no 
pereon  may  operate  an  aircraft  within 
the  designated  area  unless  at  least  one 
of  the  following  conditions  are  met 

(1)  The  aircraft  is  participating  in 
hazard  relief  activities  and  is  being 
operated  under  the  (Erection  of  the 
official  in  diaige  of  oo  scene  emergency 
response  activities. 

(2)  The  aircraft  is  carrying  law 
enforcement  officials. 

(3)  The  airotift  is  operating  under  the 
ATC  approved  IFR  fB|ht  plan. 

(4)  llie  operation  is  conducted 
directly  to  or  btim  an  airport  within  the 
area,  or  is  necessitated  by  fha 
impracticabiBty  of  VFpt  ffi^  above  or 
around  die  area  due  ta  weadiei.  or 
terrain;  notification  Is  given  to  the  Fli^ 
Service  Station  (FSUS)  or  ATC  facility 
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specified  in  die  NOTAM  to  receive 
adviSOTlea  concerning  disaster  reUef 
aircraft  operations;  and  the  operation 
does  not  hanqier  or  endai|g(er  relief 
activities  and  is  not  conducted  for  the 
purpose  of  observing  the  disaster. 

(5)  The  aircraft  is  carrying  inoperly 
accredited  news  representatives,  and, 

Sior  to  entering  die  area,  a  flight  plan  is 
ed  with  the  appropriate  FAA  or  ATC 
facility  specified  in  the  Notice  to  Airmen    . 
and  the  operation  is  conducted  above 
the  altitude  used  by  the  disaster  relief 
aircraft,  unless  otherwise  authorized  by 
the  official  in  charge  of  on  scene 
emergency  response  activities. 

(d)  When  a  NOTAM  has  been  issued 
under  paragraph  (a)(3)  of  diis  section,  no 
person  may  operate  an  aircraft  within 
die  designated  area  unless  at  least  one 
of  the  following  conditions  is  met 

(1)  The  operation  is  conducted 
direcdy  to  or  from  an  ahport  within  the 
area,  or  is  necessitated  by  the 
Impracticability  of  VFR  fU^t  above  or 
around  the  area  due  to  weather  or 
terrain,  and  the  operation  is  not 
conducted  for  the  purpose  of  observing 
the  incident  or  event 

(2)  The  aircraft  is  operating  under  an 
ATC  approved  IFR  flight  plaa 

(3)  Tlie  aircraft  is  carrying  incident  or 
event  personnel,  or  law  enforcement 
officials. 

(4)  The  aircraft  is  carrying  properly 
accredited  news  representatives  and. 
prior  to  entering  that  area,  a  flight  plan 
is  filed  widi  die  appropriate  FSS  or  ATC 
facility  specified  in  die  NOTAM 

(e)  Fli^t  plans  filed  and  notifications 
made  widi  an  FSS  or  ATC  facility  under 
this  section  shall  include  the  following 
information: 

(1)  Aircraft  identification,  type  and 
color. 

(2)  Radio  communications  frequencies 
to  be  used. 

(3)  Proposed  times  of  entry  of,  and 
exit  bom,  the  designated  area. 

(4)  Name  of  news  media  or 
organization  and  purpose  of  flight 

(5)  Any  other  iidormation  requested 
by  ATC. 

S91.139   Emergency  air  traffic  rulaa. 

(a)  This  section  prescribes  a  process 
for  utilizing  Notices  to  Airmen 
(NOTAMs)  to  advise  of  the  issuance 
and  operations  under  emergency  air 
traffic  rules  and  regulations  and 
designates  the  offidal  who  is  audunized 
to  issue  NOTAMs  on  behalf  of  the 
Adndnistrator  in  certain  matten  under 
this  section. 

-    (b)  Whenever  the  Administrator 
determines  diat  an  emeigancy  condition 
exists,  or  will  axfst  relating  to  die 


FAA's  ability  to  operate  dw  air  traffic 
control  system  and  during  which  normal 
flight  (^>erations  under  diis  tliapter 
cannot  be  conducted  consistent  with  the 
required  levels  of  safety  and 
efficiency— 

(1)  The  Administrator  issiies  an 
inunediately  effective  air  traffic  rule  or 
regulation  in  response  to  that  emergency 
condition;  and 

(2)  The  Administrator  or  die  Assodate 
Admiidstrator  for  Afr  Traffic  may  utilize 
the  NOTAM  system  lo  provide 
notification  of  the  issuance  of  the  rule  or 
regulatioiL 

Those  NOTAMs  communicate 
information  concerning  the  rules  and 
regulations  that  govern  flight  operations, 
the  use  of  navigation  facilities,  and 
designation  of  that  ainpace  in  which  the 
rules  and  regulations  apply. 

(c)  When  a  NOTAM  bias  been  issued 
under  this  section,  no  person  may 
operate  an  aircraft,  or  other  device 
governed  by  the  regulation  concerned, 
withm  the  desi^iated  airspace  except  in 
accordance  widi  the  authorizations, 
terms,  and  conditions  prescribed  in  the 
regulation  covered  by  the  NOTAM 

S  91.141    nghtrastrtetionsintha 
piwdnilty  of  ttw  PraaMential  and  other 


(1)  Daring  die  day.  to  flraftat'  dwf  for 
at  iMst  30  ndnvtec  flr 

(^  At  nigjht  to  ffy  after  diat  |br  at 
Irast  45  minute*. 

(b)  No  person  may  begin  a  fii^t  ui  a 
rotorcraft  under  VFR  coodidons  unless 
(considering  Wind  and  forecast  weather 
conditions)  there  is  enon^  fori  to  fly  to 
die  first  point  of  intended  landing  and, 
assuming  normal  cruising  speed,  to  fly 
after  that  for  at  least  20  Bdmrtes. 

f  91.169   VFR  flghl  plaK  hitoniiallofi 


No  person  may  (^lerate  an  aircraft 
over  or  in  the  vicinity  of  any  area  to  be 
visited  or  traveled  by  the  President  the 
Vice  President  or  odier  public  figures 
contrary  to  the  restrictions  established 
by  the  Administrator  and  published  in  a 
Notice  to  Airmen  (NOTAM). 

991.143   nghtlmitationlntheproKimity 
of  space  fNght  operatkma. 

No  peraon  may  operate  any  aircraft  of 
U.S.  registry,  or  pUot  any  aircraft  imder 
the  authority  of  an  airman  certificate 
issued  by  the  Federal  Aviation 
Administration  within  areas  designated 
in  a  Notice  to  Airmen  (NOTAM)  for 
space  flight  operations  except  when 
authorized  by  ATC  or  operated  under 
the  control  of  the  Deptulment  of  Defense 
Manager  for  Space  Transportation 
System  Contingency  Support 
Operations. 

9991.145-«1.149    [nesan»ed] 

Visual  Flight  Rules 

991.151    Fual  requirements  for  fRgM  hi 
VFR  condMona. 

(a)  No  person  may  begin  a  flight  in  an 
airplane  under  VFR  conditions  unless 
(considering  wind  and  forecast  weedier 
conditions)  diere  is  enoo^  fuel  to  fly  to 
the  firat  point  of  intended  landing  and, 
assuming  normal  cruising  qieed — 


(a)  Information  required  Unless 
otherwise  authorized  by  ATC  each 
person  filing  a  VFR  fli^t  plan  shall 
include  in  it  the  following  information: 

(1)  The  aircraft  identification  number 
and,  if  necessary,  its  radio  call  sign. 

(2)  The  type  of  the  aircraft  or.  in  die 
case  of  a  formation  flight  the  t]rpe  of 
each  aircraft  and  the  number  of  aircraft 
in  the  formation. 

(3)  The  full  name  and  address  of  the 
pilot  in  command  or.  in  the  case  of  a 
formation  flight  the  formation 
commander. 

(4)  The  point  and  proposed  time  of 
departure. 

(5)  The  proposed  route,  cruising 
altitude  (or  flight  level),  and  ^e 
ainpeed  at  that  altitude. 

(6)  The  point  of  fint  intended  landing 
and  the  estimated  elapsed  time  until 
over  that  point 

(7)  The  amount  of  fuel  on  board  (in 
houre). 

(8)  The  number  of  persons  in  the 
aircraft  except  where  that  information 
is  odierwise  readily  available  to  the 
FAA. 

(9)  Any  other  information  the  pilot  in 
command  or  ATC  believes  is  necessary 
for  ATC  purposes. 

(b)  Cancellation.  When  a  flight  plan 
has  been  activated,  the  pilot  in 
command,  upon  canceling  or  completing 
die  flight  under  the  flight  plan,  shall 
notify  an  FAA  Flight  Service  SUtion  or 
ATC  facilify. 

991.1SS   Basic  VFR  weathermWrnum*. 

(a)  Except  as  provided  in  1 91.157,  no 
person  may  operate  an  aircraft  under 
VFR  when  die  flight  visibUify  is  less,  or 
at  a  distance  from  douds  that  is  less, 
dian  that  prescribed  for  the 
corresponding  alfitiide  In  die  following 
table:  J 


I 


I 
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1,200  iMi  or  IM»  aboM  ttw 
I  controttod  akipaM. 


Mora  «wn  1,200  teal 


ibOM  Sm  wrlMt  bU  ioM  than 


QiMda  oonlrotod  oirapaos.. 


Mora  ttwn  1 JOO  tHi  ikoM  to  wurtrnm  ml  « 
■bOM  10,000  «Ml  MSL 


(b)  When  the  vMbillty  is  leM  thanl 
statute  mile,  a  helicopter  may  be 
operated  outside  amtroBed  airspace  at 
1,200  fset  or  less  abova  ttie  surface  tf 
opacatad  at  a  spaed  that  allows  the  pilot 
adequate  ofportanity  to  see  any  air 
tra£Bc  or  odier  obstruction  in  time  to 
avoid  a  collision. 

(c)  Except  as  provided  in  1 91.157,  no 
person  may  operate  an  rircraft  undier 
VFR.  within  a  control  zone  bmeath  the 
ceiling  mikan  the  oeilinf  is  less  than 
1.000  feet 

(d)  Except  as  provided  in  §  0L157,  no 
person  may  take  off  or  land  an  aircraft, 
or  enter  the  traffic  pattern  of  an  airport, 
under  VFR,  witfdn  a  control  zone— 

(1)  Unless  ground  visibility  at  that 
aiiport  is  at  least  8  statute  soiiles;  or 

(2)  If  ground  visibility  is  not  ftported 
at  that  airport,  unless  flight  visibility 
during  landing  or  takeoCor  while 
operating  in  iSie  traffic  pattern,  is  at 
least  3  statute  miles. 

(e)  For  the  purposes  of  this  section,  an 
aircraft  operating  at  the  base  altitude  of 
a  transition  area  or  control  area  is 
considered  to  be  within  the  airspace 
directly  bekw  diat  area. 

191.157   SpacWVFRwaethsrmMmuns. 

(a)  Except  as  provided  in  1 93.113, 
when  a  person  has  received  an 
appropriate  ATC  dearance.  the  spedal 
weather  rainfanums  of  this  section 
instead  of  those  contained  in  1 91.155 
apply  to  the  operation  of  an  aircraft  by 
that  person  in  a  control  zone  under  VFR. 

Cb)  No  person  may  operate  an  aircraft 
in  a  control  zone  under  VFR  except 
clear  of  clouds. 

(c)  No  person  may  operate  an  aircraft 
(oOier  than  a  helicopter)  in  a  control 
zone  under  VFR  unless  flight  visibility  is 
at  least  1  statute  mfle. 

(d)  No  persoD  may  take  off  or  land  an 
aircraft  (clker  than  a  keBcoptar)  at  any 
airport  in  a  ooBtool  zone  under  VFR— 

(1)  UolaM  ffouBd  visMtty  at  that 
airport  is  at  least  1  statute  alia;  or 

(2)  Upoud  visUiUity  is  not  reported 
at  that  airport  unless  flight  visibility 
during  landing  or  takeoff  is  at  least  1 
stetute  mile. 


3  •tatui*  mRM.. 


1  statuta  mila  except  aa  provided  In  §$1.15694' 

3  aiatute  mtes _. „..._ 

1  atatute  mile _ 

5i 


500  feel  batoiM.  IjOOOfeat 

taL 
Clear  of  douda. 


500  fa 

taL 

500  «a 


1.0001 


1,000  to 
1,000  to 
batow.  Ijxni 


2,0001 


2A)0  hat  hoiian- 
2,000  toat  hOfiuMV' 


[DBS 


(e)  No  person  aky  operate  an  aircraft 
(other  than  a  heboDpter]  in  a  OHitrol 
zone  under  the  sptdal  weather 
minimums  of  this  section,  between 
sunset  and  sunrisa  (or  in  Alaska,  when 
the  sun  is  more  than  6  degrees  below  the 
horizon)  unless: 

(1)  That  person  tneets  the  applicable 
requirements  for  instrument  iUght  undw 
part  61  of  this  chapter  and 

(2)  The  aircraft  ii  equipped  as 
required  in  {  91.2aE(d). 

991.1S0   vnteruMngaMtudoorflloht 


Except  while  holding  in  a  hoJding 
pattern  of  2  minutts  or  less,  or  while 
turning,  each  person  operating  an 
aircraft  under  VFR  in  level  cruising 
flight  more  than  3JD0D  feet  above  the 
surCsce  shall  maw^atn  the  appropriate 
altitude  or  fli^t  Isvel  prescribed  below, 
unless  otherwise  authorized  by  ATC 

(a)  When  operating  below  18.000  feet 
MSL  and— 

(1)  On  a  magnetic  course  of  zero 
degrees  throu^  179  degrees,  any  odd 
thousand  foot  MSL  altitude  +500  feet 
(such  as  3,500.  5,500,  or  7,500);  or 

(2)  On  a  magnetic  course  of  180 
degrees  ^trough  399  degrees,  any  even 
thousand  foot  MSt  altitude  +500  feet 
(such  as  4,500,  8,500,  or  8.500). 

(b)  When  operating  above  18,000  feet 
MSL  to  flight  level  290  (inclusive)  and— 

(1)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
flight  level  +500  fket  (such  as  195, 215. 
or  235);  or 

(2)  On  a  magnetic  course  of  180 
degrees  through  300  degrees,  any  even 
flight  level  +500  ftet  (such  as  IBS.  205. 
or  225). 

(c)  When  operating  above  flight  level 
290  and — 

(1)  On  a  magnetie  course  of  zero 
degrees  through  17B  degrees,  any  Oif^ 
level  at  44)00-£oot  intervals,  beginning 
at  and  induding  flight  fevel  300  (sut^  as 
flight  level  30a  341.  or  360):  or 

(2)  On  a  nugnatic  course  of  180 
degrees  throudi  390  degrees,  any  flight 
level,  at  4.000-foot  intervals,  be^nning 


at  and  including  flig^  level  320  (sodi  as 
flifl^t  level  dSD,  360,  ot  40(9. 

H91.101-01.1C6   [Raetrvad] 

Instiuunnt  Fnyit  Rules 

S91.167   fuel ts^Mirawisnte tar fgin mint 


(a)  Except  as  provided  in  paragraidi 
(b)  (rf  this  section,  no  person  may 
operate  a  dvil  aifcrafi  hi  IPR  t^wwlitiww 
unless  it  carries  enou^  fuel 
(consi(tering  weaker  reports  and 
forecasts  and  weather  conditiooa)  to — 

(1)  Complete  the  ffi^t  to  die  first 
ain>ort  of  intMided  lasding; 

(2)  Fly  from  that  ahport  to  the 
alternate  airport;  and 

(3)  Fly  after  that  for  45  minutes  at 
normal  cruisbig  speed  or,  for  heBcopters. 
fly  after  that  for  30  niiirates  at  normal 
cruising  qieed. 

(b)  Paragrairii  (aK2)  of  tftis  section 
does  not  apply  if— 

(1)  Part  97  of  ttds  diapter  prescribes  a 
standard  bistrument  approadi 
procedure  for  the  Snt  airport  of 
intended  landing;  and 

(2)  For  at  least  1  hoar  before  and  1 
hour  after  the  estimated  time  of  arrival 
at  the  airport  the  weather  reports  or 
forecasts  or  any  combination  of  them 
indicate — 

(i)  The  ceiling  will  be  at  least  ZOOO 
feet  above  the  airport  elevation:  <»nd 

(ii)  Visibility  will  be  at  least  3  statute 
miles. 

I91.180   IFRflloMptemlntonnallon 

requirsd. 

(a)  Information  required.  Unless 
otherwise  authorized  by  ATC,  each 
person  filing  an  IFR  flli^  plan  shall 
indude  in  it  the  fdlowing  tnfnminHf^B: 

(1)  Information  reqitfred  under 
S  91.153(a). 

(2)  An  alternate  aiqMrt.  excqtt  as 
provided  in  paragraph  (b)  of  thia  sactioo. 

(b)  Eno^Hiom  to  amb'eobiUfyaf 
ponvrqpA  (aMV  oftiJ$  Mctkm. 
Paragraph  (a)(2)  of  thit  sactiaii 
apply  if  part  97  of  this  chapter 
prescribes  a  standard  instnunent 


i  mi  i^  Bfe»  7S9  p  IWiay..  Aupat  IB^  tSUt  t  Bnfea  ast 


of&rt>iiiimilwiliiH,aiidt  ibratfcasVt 
hour  befase  and  t  kmFaftiBrthr 
esthnated  ItewoFainv^  tlte-weatfier 
repoi^arfbeacastit  orany  tmXibutSait 
of  dlasiH  &i<ttMl>«— 

(Ijilkvcmiikv  wflt  bv  8«  Ibast  SOBi- 
feet  abavrdte'aiifortallswtfism  anrf 

(2)  The  vteihiSy>waibc  MfcasC) 
statatennlaai 

(c)  iHK  abKBtttKeitpnt  weatben 

mUUlMIUBS. 

by  the  Ai 
inchidKan 
flight  pi 
foracastai 


a«1 
afcaCtteaMis 
thei 

wiaheatTavi 
altemata  airport  weather  ininiminna! 

(1)  If  an  Itatl'umenf  approach 
procedure  has  been  pubUshed  ita  part  97" 
of  tftfrrtaptapftp  tAat*aftpuit  (fiv 
aitemaMt  ai^po^r  BiBHBBumv  specnieGr  in 
that  pro— *W'ea;  tuemrn  am  so- 
spedniBdl  nvf 


Ceilinyonifeat 
miles. 

Ceiling  800 
milea^. 


those  allowing  descoitikBm.thff  MUk. 
appmiii  h,  BililaniUii§uadBghniiir  VHt. 

[dyCmrailntiam  Wh».a.fli^iiiha> 
has  been  aativatadL  tfag  litoti  i» 
command,,  unaa.caa«UBgk  OS  namplating 
the  flight  under  the  flight  plan,  shall 
noti^  an FAA  FU|^Service  Station  or 
ATCfhciIItx. 

(a)  Nb.  passo»  may  epessrte' »  eWl 
aircraft  under  BH  using  tie 
of  radio  iiBSJiSftaii  iiiJssa  <wi  TITTT 
equipment  of  that 

inspeddh 
or 

(2), 
within  the 
foundltaihKwiiliBi 


forth  ini|Wia|pa|h  |h)  aris^oithiBi 
section. 

(b)  Except  as  provided  in  paragraph 
(c)  of  tUrseilfOu,  eacB' person 
conducting  a  WOR  dieck  under 
paragrapi^MWatr 

departoM^asi 


or,  ou  iniifc.  tRe  Pnitled  States;  rtesf 
signal'  upeiaUnf  or  approved  bjr  en 
appcopriata  authori^  to  check  the  VOB" 
equipment  (Ae  maximum  pcrmiiisible 
ii^BeatBd!!bearing,eiTari&phis  or  minus 
4  degrees^ar' 

(2)i  nse.,  at  tha.  aiiyact.  o£  intended 
depaatwra..  a  poinl.  oa  tfcfr  aiipart  surfaca 
desire  tad  aa.  a  VQft  matan.  chadtpaiaft 
by  t6e.AdminiBfratns,  es^witaidm.^ 
United  Stalastby  aAa^fgagaata 
autboaitK  CthasBMNimaaBi 
beadnftenac'ia  pfaa^  i 

(3)  If  adtbraitaM  ■gpHlnai  ■ 
designated  checkpoint  on  flie  surface  is 

Qitailnhla,  iioa  an  airhnma  rhfffkp^int 

desjpmifediby  the  Adninistrator  or, 
outfeftfettieUnited  Statfes;  by  an 
c^vpropnot^  autnopity*  iine'maKiflium 
permissible  bearing  error  is  plus  or 
minus  6  degrees);  or 

(4)  If  no  diedr  signal  orpointir 
auailable.  w&iTe  in  fB^t— 

(i)  SelectaVOR  radial  thatUee-alMC 
Ute  centerliriraf  air  estafaiidied  VCm 
aitway; 

IfipuBjaJua 


1 91.173    ATC  I 
reoulred. 

No.  penunk  Ba]t  <ipeEate.  aa  aircraft,  ia 
controlfed  aiJesBace.uttde*  lERunbas 
that  person  has — 

(a)  Filed  an  IER.fli|^  pkn.  aa^ 

(b)  Received  aaafpaapciato  ASIC- 
clearancat. 


VOftm— imI  fai  aByaad  i 


reasoi 


(iii)  Nbl^llwVORbaartirnMlfeaterf 
by  tavraeMwewwevsvepme  greoBtf 


variMnvOeMwen'tBvpBVffiMMsl  ranisf 
and  tne'EMHeated'Dcaiuii^iif  ffd^grees^ 

(c)  IFdb^  sxstinn  \roE  (tanits. 
indepemfentdTeach  other  except  for  the 
antenna!  tg.  ttastaBbd  ta  tfie.  afiDcraft.  the 
person  d>edyng.tAe  eqjuit^mentmay 
chedb  one  system  agmnslf  tfie  other  in 
pHns-of  Ae  dhedL  pEocedUreaspedfled 

in  parae^pR  Qil  of  this.sectian.  BbtBi 

8)(Stems  shalTbe  tuned  to  the  same  VCR 
ground  flacflitk  and  note  the  indicated 
bearings  to  that  station.  Tlie  maximum 
permisai&te  variafioa  between  tha  tw« 
indrcatadbeariiagS  is  4  dag^aaa. 

(d)  Eackpasson  makinfttha  VQR 
operational  diKk«  an.  apadfied  ia 
paragrapLg^  Qr(^).of  thia.sactiQa..shan 
antes  tha  Aita.,plaasii.beaiiiB|  amoc,  and 
sign  t6B-BirrTaftlflg.orathas  snsaari  fci 
additkB^iiatastsifloalBsdiatodbya 
repiic  atatinn>.nait»dfiodi  iiaiaraymh 
(b)(1)  o£tUasactk)a.,iaaaaA.aniealBs 
must  be  madefialhaairanaft'lflaaBetheD 
recoid  htf'diaEaiAta  ataliaacB^ttfiaats 
holder  c 


representaJ 
transmlMadbytkaMpnir 
dteck  aaAlhrdaftkai 


(AwniwaiBrfc  MWfc*  »f  MnagnienratRr 


991.17S   TafceoW  antftendteftuiidar  WL 
M  iBatBuaeatLagftaacbea,  tordviL 

oirpoitB^ 
Unlean  otkarwiaa!  authariBBdl  b|»  isB; 

letdeawateasjwtairpssiiia'warasaas^, 
each  person  operating  an  aircraft 
enaqi  asMliiMyailMBiaikatthfclinriltafc 

approsok  prasailiisn  pMartihad  iae-thst 
aiiport  in  pariflK-afitUs  sh^itaL 

MMUmimABUcmhiD^  iarthe 
pnspisir  at  thiaaaatism  udian  tha- 
approach  procedure  being  used  provides 
forandi 
Months 
highest  of  I 

^DKEMaBMOki 
approach  procedure. 

(2)  The  BMierligM.f  SI.  isha^  tat  dte 
pikiOimommDBBdL 

(S^'OaillHarMDltl  fbrwiltdkihe 
aircraft  is  equipped 

(c)  Operation  below  DH  or  MKI^ 
WhsnaDHarHnAiaappKisaifet  no- 
pilatssa9>aperatoa»aiKrBfl.  axeepVa 
militasy  aitosraflativtMtedStateK  a» 
anpaiiporirleiat»  ttte  aalhOTiaadMDIft 
or  csatinae*  an-  approsdii  Reliwp  tile 
aulAaiined  DWunlhasi 

(1)  The  aircFallib>eMilttMM«dy'&i.a- 
positiau-ftw'whfid^a  JuBnent  to  a 
landing' eir  tft»  htenArf  ranway  cair  be 
made  aVaneRnsf  rate'aFdeseenfaeinf 
nomaf  manemwra  and)  fen  uinnitiuiis 
conduafbd  nder  part  1»  orpnt  199 
unless  itaCdkeeent  rate  wiffaRbw 
touchdbwn  te>o«enP'withnr  Av 
touehdewn>  brm  ef  Iftvnmwagr  of 
intendbd>lndngr 

(af  Thr  n^  visiMHf  S"*  ne**  1^^  tf^ 
the  visibilil^pwamided'ia'thrstBndhrd' 

instrument  approach  being;aBeit  and 

(3)>Bceept  for  a'CMegery  Dor 
Cutegw^  M  apptoadb  wlteic.  any 
nsceesary  visaaf  refcrence-  lequQeuieuto 
are  apeciBedbylfte  AdhtMetrattir,  at 
least  one  of  the  following,  viwaf 
refbreuees  forlfte  fatenderf  runway  ir 
distinctly  vfsiMb  mn§  identffibMe  ttx  tbm 
pilots 

(i)  The  approach  li^t  systenuexcaept 
tlhrt  dw  pflbruiaynot  JbauBudbefaw 
100  feet  above  tbrtoodkibwB  zone 
elevidibn'  naflag;t6e.  appruRh  I^^Mfe  aa  a 
refbraneruukas  dte  iwf  IkuuilUating; 
bare  ort&BMvd*  aid^  row-ban  are  abv 
disiiuLtfy  vfsiAib  and i(fcii Hlubn. 
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(ii)  The  threshold 

(iii)  The  threshold  maricings. 

(ivj  The  threshold  lights. 

(v)  The  ranway  end  identifier  lights. 

(vi)  The  visual  approach  slope 
indicator. 

(vii)  The  touchdown  zone  or 
touchdown  zone  maridngs. 

(viii)  The  touchdown  zone  lights. 

(ix)  The  runway  or  runway  markings. 

(x)  The  runway  lidits. 

(dj  Landing.  No  pilot  operating  an 
aircraft,  except  a  military  aircraft  of  the 
United  States,  may  land  that  aircraft 
when  the  flight  visibility  is  less  than  the 
visibility  prescribed  in  the  standard 
instrument  approach  procedure  being 
used. 

(e)  Missed  approach  procedures.  Each 
pilot  operating  an  aircraft,  except  a 
military  aircraft  of  the  United  States, 
shall  immediately  execute  an 
appropriate  missed  approach  procedure 
when  either  of  the  following  conditions 
exist: 

(1)  Whenever  the  requirements  of 
paragraph  (c)  of  this  section  are  not  met 
at  either  of  the  fblloivlng  times: 

(i)  When  the  aircraft  is  being  operated 
below  MDA;  or 

(ii)  Upon  arrival  at  the  missed 
approach  point  including  a  DH  where  a 
OH  is  specified  and  its  use  is  required, 
and  at  any  time  after  that  until 
touchdown. 

(2)  Whenever  an  identifiable  part  of 
the  airport  is  not  distinctly  visible  to  the 
pilot  during  a  circling  maneuver  at  or 
above  MDA.  unless  die  inability  to  see 
an  identifiable  part  of  the  airport  results 
only  from  a  normal  bank  of  the  aircraft 
during  tiie  circling  approadi. 

(f)  Civil  airport  takeoff  minimums. 
Unless  otherwise  authorized  by  the 
Administrator,  no  pilot  operating  an 
aircraft  under  parts  121, 125. 127, 129,  or 
135  of  this  chapter  may  take  off  from  a 
civil  airport  under  IFR  unless  weather 
conditions  are  at  or  above  the  weather 
minimum  for  IFR  takeoff  prescribed  for 
that  airport  under  part  97  of  diis  chapter. 
If  takeoff  minimums  are  not  prescribed 
under  part  97  of  this  chapter  for  a 
particular  airport,  the  following 
minimums  apply  to  takeoffs  under  IFR 
for  aircraft  operating  under  those  parts: 

(1)  For  airoaft.  other  than  helicopters, 
having  two  engines  or  less— 1  statute 
mile  visibility. 

(2)  For  aircraft  having  more  than  two 
engines— V4  statute  mile  visibility. 

(3)  For  helicopters— 1/2  statute  mile 
visibility. 

(g)  Military  airports.  Unless  otherwise 
prescribed  by  the  Administrator,  each 
person  operating  a  dvil  aircraft  under 
IFR  into  or  out  of  a  military  ai^rt  shall 
comply  with  the  ioitiument  approach 
procedurer  and  ttre  laitedfr  aqd  landing 


minimum  prescribed  by  the  military 
authority  having  jurisdiction  of  that 
airport. 

(h)  Comparable  values  ofRVR  and 
ground  visibility.  (11  Except  for  Category 
II  or  Category  in  mfciimums.  if  RVR 
minimums  for  takeoff  or  landing  are 
prescribed  in  an  instrument  approach 
procedure,  but  RVR  is  not  reported  for 
the  runway  of  intended  operation,  the 
RVR  minimum  shall  be  converted  to 
ground  visibility  in  accordance  with  the 
table  in  paragraph  (h)(2)  of  Uiis  section 
and  shall  be  the  visibility  minim'um  for 
takeoff  or  landing  on  that  runway. 


RVR  (feet)  | 

Visibility 
(statute 
miles) 

1,600 

2.400 

3,200 

4,000 

4,500 

5.000 

—• 

% 

8.000 _....„ 

1V4 

(i)  Operations  on  unpublished  routes 
and  use  of  radar  in  instrument  approach 
procedures.  When  radar  is  approved  at 
certain  locations  for  ATC  purposes,  it 
may  be  used  not  only  for  surveillance 
and  precision  radar  approaches,  as 
applicable,  but  also  may  be  used  in 
conjunction  with  instrument  approach 
procedures  predicated  on  other  types  of 
radio  navigational  aids.  Radar  vectors 
may  be  authorized  to  provide  course 
guidance  through  tht  segments  of  an 
approarch  to  the  final  course  or  fix. 
When  operating  on  an  unpublished 
route  or  while  being  radar  vectored,  the 
pilot,  when  an  approach  clearance  is 
received,  shall,  in  addition  to  complying 
witii  9  91.177.  maintain  die  last  altihide 
assigned  to  that  pilot  until  the  aircraft  is 
established  on  a  segment  of  a  published 
route  or  instrument  approach  procedure 
unless  a  different  altitude  is  assigned  by 
ATC.  After  the  aircraft  is  so  established, 
published  altitudes  apply  to  descent 
within  each  succeeding  route  or 
approach  segment  ualess  a  different 
altitude  is  assigned  by  ATC.  Upon 
reaching  the  final  approach  course  or 
fix,  the  pilot  may  either  complete  the 
instrument  approach  in  accordance  with 
a  procedure  approved  for  the  facility  or 
continue  a  surveillance  or  precision 
radar  approach  to  a  jancjjng. 

(j)  Limitation  on  ptocedure  turns.  In 
the  case  of  a  radar  vector  to  a  final 
approach  course  or  J^  a  timed 
approach  from  a  holding  fix,  or  an 
approach  for  which  l}ie  procedure 
specifies  "No  PT,"  no  pUot  may  make  a 
procedute  limi  unleai  cleared  to  do  so 
by  ATC. 


(k)  ILS  components.  The  basic  ground 
components  of  an  ILS  are  the  localizer, 
glide  slope,  outer  marker,  middle 
maricer,  and.  when  installed  for  use  witii 
Category  n  or  Category  ni  instixunent 
approadi  procedures,  ui  inner  marker. 
A  compass  locator  or  precision  radar 
may  be  substituted  for  the  outer  or 
middle  marker.  DME,  VOR.  or 
nondirectional  beacon  fixes  authorized 
in  the  standard  instrument  approach 
procedure  or  surveillance  radar  may  be 
substituted  for  the  outer  maricer. 
Applicability  of,  and  substitution  for,  the 
inner  marker  for  Category  0  or  in 
approaches  is  determined  by  the 
appropriate  part  97  approach  procedure, 
letter  of  authorization,  or  operations 
specification  pertinent  to  the  operations. 

{91.177    Minimum  attitudas  for  IFR 


(a)  Operation  of  aircraft  at  minimum 
altitudes.  Except  when  necessary  for 
takeoff  or  landing,  no  parson  may 
operate  an  aircraft  under  IFR  below— 

(1)  The  applicable  minimum  altitudes 
prescribed  in  Parts  95  and  97  of  this 
chapter  or 

(2)  If  no  applicable  mtnimiiTn  altitude 
is  prescribed  in  those  parts — 

(i)  In  the  case  of  operations  over  an 
area  designated  as  a  mountainous  area 
in  part  95.  an  altitiide  of  2.000  feet  above 
the  highest  obstacle  within  a  horizontal 
distance  of  4  nautical  miles  from  the 
course  to  be  flown;  or 

(ii)  In  any  otiier  case,  an  altitude  of 
1.000  feet  above  the  highest  obstacle 
within  a  horizontal  distance  of  4 
nautical  miles  from  the  course  to  be 
flown. 

However,  if  both  a  MEA  and  a  MOCA 
are  prescribed  for  a  particular  route  or 
route  segment,  a  person  may  operate  an 
aircraft  below  die  MEA  down  to,  but  not 
below,  die  MOCA  whea  within  22 
nautical  miles  of  the  VOR  concerned 
(based  on  the  pilot's  reasonable 
estimate  of  diat  distance). 

(b)  Climb.  Climb  to  a  higher  minimum 
IFR  altitude  shall  begin  immediately 
after  passing  the  point  beyond  which 
that  minimum  altitude  applies,  except 
that  when  ground  obstructions 
intervene,  the  point  beyond  which  Uiat 
higher  minimum  altitude  applies  shall  be 
crossed  at  or  above  the  applicable 
MCA 

8*1.179    IFRcruWnsaltiludeorfliglil 


(a)  In  controlled  airspace.  Each 
person  operating  an  air^aft  undw  IFR 
in  level  cruising  flight  kmrntrbllMl 
airspace  shaQ  maintain  ^altitude  or 
flight  level  assigped  that  alrcnft  by 
ATC.  However,  if  the  A^  daaranoe  . 
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assigns  "VFR  conditions  on-top,"  that 
person  shall  maintain  an  altitude  or 
flight  level  as  prescribed  by  §  91.159. 

(b)  In  uncontrolled  airspace.  Except 
while  in  a  holding  pattern  of  2  minutes 
or  less  or  while  turning,  each  person 
operating  an  aircraft  under  IFK  in  level 
cndsing  flight  in  uncontroUed  airspace 
shall  maintain  an  appropriate  altitude  as 
follows: 

(1)  When  operating  below  18,000  feet 
MSLand— 

(i)  On  a  magnetic  course  of  zero 
degrees  throu^  179  degrees,  any  odd 
thousand  foot  MSL  altitude  (such  as 
3.00a  S,00a  or  74X»);  or 

(ii)  On  a  magnetic  course  of  180 
degrees  throu^  350  degrees,  any  even 
thousand  foot  MSL  altitude  (such  as 
2,00a4.00a  or  6,000). 

(2)  When  operating  at  or  above  18.000 
feet  MSL  but  below  flight  level  2ga 
and — 

(i)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  odd 
fli^t  level  (such  as  190, 210,  or  230);  or 

(it)  On  a  magnetic  course  of  180 
degrees  through  359  degrees,  any  even 
fli^t  level  (such  as  18a  200,  or  220). 

(3)  When  operating  at  flij^t  level  290 
and  above,  and — 

(i)  On  a  magnetic  course  of  zero 
degrees  through  179  degrees,  any  flight 
level  at  4,000-foot  intervals,  beginning 
at  and  including  flight  level  290  (such  as 
fli^t  level  29a  33a  or  370):  or 

(u)  On  a  magnetic  course  of  180 
degrees  throu^  350  degrees,  any  flight 
level  at  4,000-foot  intervals,  beginning 
at  and  including  flight  level  310  (such  as 
flight  level  3ia  35a  or  390). 

S  91.181    Course  to  ballowm. 

Unless  otherwise  authorized  by  ATC, 
no  person  may  operate  an  aircraft 
within  controlled  airspace  under  IFR 
except  as  follows: 

(a)  On  a  Federal  airway,  along  the 
centerline  of  that  airway. 

(b)  On  any  other  route,  along  the 
direct  course  between  the  navigational 
aids  or  fixes  defining  that  route. 
However,  this  section  does  not  prohibit 
maneuvering  the  aircraft  to  pass  well 
clear  of  other  air  traffic  or  the 
maneuvering  of  the  aircraft  in  VFR 
conditions  to  clear  die  Intended  fli^t 
path  both  before  and  during  climb  or 
descent 

S  91.ie3   IFR  radio  oommunlcatfona. 

The  pilot  in  command  of  each  aircraft 
operated  under  IFR  in  controlled 
airspace  shall  have  a  continuous  watch 
maintained  on  the  appropriate 
frequency  and  shall  report  by  radio  as 
soon  as  possible — 

(a)  The  time  and  altitude  of  passing 
each  designated  reporting  point,  or  tlw 


reporting  points  specified  by  ATC. 
except  that  while  die  aircraft  is  under 
radar  control  only  the  passing  of  those 
reporting  points  specifically  requested 
by  ATC  need  be  reported; 

(b)  Any  unforecast  weather  conditions 
encountered;  and 

(c)  Any  other  information  relating  to 
the  safety  of  flight 

1 91.185   IFR  operations;  TWo-way  radio 
commuiiiealiom  talura. 

(a)  General  Unless  otherwise 
authorized  by  ATC  eadi  pilot  who  has 
two-way  radio  communications  failure 
when  operating  under  IFR  shall  comply 
with  the  rules  of  this  section. 

(b)  VFR  conditions.  If  the  failure 
occurs  in  VFR  conditions,  or  if  VFR 
conditions  are  encountered  after  the 
failure,  each  pilot  shall  continue  the 
flight  under  VFR  and  land  as  soon  as 
practicable. 

(c)  IFR  conditions.  If  the  failure  occurs 
in  IFR  conditions,  or  if  paragraph  (b)  of 
this  section  cannot  be  complied  with, 
each  pilot  shall  continue  the  flight 
acconling  to  the  following: 

(1)  Route,  (i)  By  the  route  assigned  in 
the  last  ATC  clearance  received; 

(ii)  If  being  radar  vectored,  by  the 
direct  route  from  the  point  of  radio 
failure  to  the  fix,  route,  or  airway 
specified  in  the  vector  clearance; 

(iii)  In  the  absence  of  an  assigned 
route,  by  the  route  that  ATC  has  advised 
may  be  expected  in  a  further  clearance; 
or 

(iv)  In  the  absence  of  an  assigned 
route  or  a  route  that  ATC  has  advised 
may  be  expected  in  a  further  clearance, 
by  th^  route  filed  in  the  flight  plan. 

(2)  Altitude.  At  die  highest  of  die 
foUowing  altitudes  or  flight  levels  for  the 
route  segnent  being  flown: 

(i)  The  altitude  or  flight  level  assigned 
in  the  last  ATC  clearance  received; 

(u)  The  minimum  altitude  (converted, 
if  appropriate,  to  minimum  fUght  level  as 
prescribed  in  {  91.121(c))  for  IFR 
operations:  or 

(iii)  The  altitiide  or  flight  level  ATC 
has  advised  may  be  expected  in  a 
further  clearance. 

(3)  Leave  clearance  limit,  (i)  When  the 
clearance  limit  is  a  fix  fi^m  which  an 
approach  begins,  commence  descent  or 
descent  and  approach  as  close  as 
possible  to  the  expect-further-clearance 
time  if  one  has  been  received,  or  if  one 
has  not  been  received,  as  close  as 
possible  to  the  estimated  time  of  arrival 
as  calculated  from  the  filed  or  amended 
(with  ATC)  estimated  time  en  route. 

(U)  If  the  dearance  limit  is  not  a  fix 
from  whicli  an  approach  begins,  leave 
the  clearance  liinit  at  the  expect-further- 
clearance  time  if  one  has  been  received, 
or  if  none  has  been  received,  upon 


arrival  over  the  dearanee  ttmit.  and 
proceed  to  a  fix  fron  wddch  an  approach 
be^ns  and  commence  descent  or 
descent  and  approadi  as  dose  as 
possible  to  the  estimated  time  of  arrival 
as  calculated  frmn  the  filed  or  amended 
(with  ATC)  estimated  time  en  route.  * 

191.187 


(a)  The  pilot  in  command  of  each 
aircraft  operated  in  controlled  airspace 
under  DH  shall  report  as  soon  as 
practical  to  ATC  any  malfunctions  of 
navigational  approach,  or 
communication  equipment  occurring  in 
fUght 

(b)  In  each  repml  required  by 
paragraph  (a)  of  this  section,  the  pilot  in 
command  shall  indode  the — 

(1)  Aircraft  identification; 

(2)  Equipment  affected; 

(3)  Degree  to  which  the  capabiUty  of 
the  pilot  to  operate  under  IFR  in  the 
ATC  system  is  impaired;  and 

(4)  Nature  and  extent  of  assistance 
desired  from  ATC 


191.188   CHoQoryNandill 


(a)  No  person  may  operate  a  dvil 
aircraft  in  a  Category  D  or  m  operation 
unless — 

(1)  The  flight  crew  of  the  aircraft 
consists  of  a  pilot  in  command  and  a 
second  in  command  who  bold  the 
appropriate  authorisations  and  ratings 
prescribed  in  S  81.3  of  this  chapter 

(2)  Each  fli^t  crewmember  has 
adequate  knowledge  of,  and  familiarity 
with,  die  aircraft  and  die  {micedures  to 
be  used;  and 

(3)  The  instrument  panel  in  front  of 
the  pilot  who  is  controlling  the  aircraft 
has  appropriate  instrumentation  for  the 
type  of  fli^t  control  guidance  system 
that  is  being  used. 

(b)  Unless  otherwise  authorized  by 
the  Administrator,  no  person  may 
operate  a  civil  aircraft  in  a  Category  II 
or  Category  in  operation  unless  each 
ground  component  required  for  that 
operation  and  the  related  airborne 
equipment  is  installed  and  operating. 

(c)  Authorized  DH.  For  the  purpose  of 
this  section,  when  the  approach 
procedure  being  used  provides  for  and 
requires  the  use  of  a  DH.  the  audiorized 
DH  is  die  highest  of  die  following: 

(1)  The  DH  prescribed  by  the 
approach  procedure. 

(2)  The  DH  prescribed  for  die  pilot  in 
command. 

(3)  The  DH  for  whidi  the  aircraft  is 
equipped. 

(d)  Unless  otherwise  authorized  by 
the  Administrator,  no  pilot  operating  an 
aircraft  in  a  Category  II  or  Category  III 
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AdmiaialratBC  aadi  pdbt  avoaatii^  an 
ainaft  ahaliaBDMiatelr  fixadate  aa 
appropriate  missed  approach  wheaever, 
prior  \akmtdkimmm.  thaiiijiimMemB  ef 
paragiaphifd)  aliUsaeotfamare  aotneL 

(f)  NoperaoB  qiaraiiai  aaainraft 
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except  IB  aoeardaaoe  with  4he 
provisloas  «f  Ike  fetter  vt  awbortaation 
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(g)  Paragraphs  (a)  through  {Q  of  ifais 
secUoa  -do  awt  'Aitply  to  epaiatibas 
coaducted  by  the  hoUarsof  ^wotificates 
iasaed  aadar  yact  m,  US.  ua  «r  ia5<if 
this  chapter.  No  pemxi  auty  ApoMrte  a 
civU  aircraft  in  a  Categaiy  II  «r  Catagaiy 
m  (ywBlinn  oanductadlgr  ^  faoUvaf 
a  certificate  issued  uader  part  lia.  l£S. 
129.  or  335  of  this  dutptar  unless  tbe 
nparjtirtw  if  rtBdaftnd  in  wr^'^Hiry 
with  that  certiScata  hcddar'a  ffrnrtitionii 
specificatioM. 

ta)  Na  person  may  operate  a  dvll 
aircraft  of  tJoltad  States  rei^stay  hi  a 
Categorylloperallon  unless — 

tllTheretsavaflahletatfae  aircrafta 
current,  approved  Category  B  mannafl 
for  that  aircralt: 

(2)  The  operation  is  conducted  in 
aooqriaaee  wMi  <he  prei,edBiea, 
instructions,  and  limitatioiis  ia'fliat 
manaalhaBd 

(3)  The  instruments  and  equimBBOl 
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accordance  wiA  i»  anintettanee 
program  eontainefl  tn  that  laamtal. 

fa)  »aca  apefatar  eiiaB  ceep  a  cuiienl 
copy  af  the  aiiprsved  annod  at  its 
principal  base  ^  aperations  end  ahall 
niaKie  w  avanaMe  tot  flopecitoa  upon 
request  of  the  Adaiimstretor. 
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■"•'"  vSRMeate of aaawricalten for 
certain  Catafa^Rapatatlana. 

The  Admiidstrator  may  issue  a 
certificate  of  arrthprkatiuu  authorizing 
deviations  from  'nie  requicements  of 
S8  91.18S,«.191.  and-n^OSff)  for  dxe 
operation  of  sm^  aircraft  identified  as 
Category  A  aircraft  in  ( .97.3  of  tlds 
dtapter  biGategoxy  fi  operations  if  the 
Athninistra  lor  ftnos  fliat  fhe  jMtjposed 
operation  can  be  safely  conducted  uader 
the  terms  of  the  cartificate.  Sudi 
authorization  does  not  permit  operation 
of  ^  aircraft  caring  persons  or 
property  for  compensation  or  hira. 

SS»1.1M^.«M   ntsasiisdl 

Sutipartr    ripipBaaiH,  laatrumant, 
and  CartMoatoAt<|Mtoa«mli 
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991.203    CivN  aircraft  Cartmcationa 


(a}Exoq])t  as  prtvided  in  §  91.715,  no 
peaaoB  any  epeiate  a  civfl  aircraft 
unless  It  haswithia  it  Hn  Mlowing: 

(1)  An  apprupiMe  and  aarent 
ail  WW  thiaeaw  ^ar^iogte.  Each  U.S. 
airworthiness  oertiScate  osed  1o  cerapiy 
with  4its  aribparayaiAi  (eitoept  a  special 
flight  pem^  a  oopgr  «r -file  appHeaUe 
operations  specifioatiens  issned  under 
I  n.W7(c)  of  ttris^Stapter,  appropriate 
sections  af  the  air  carrier  Banaal 
required  by  parts  121  and  195  of  this 
chapter  oentainiBS  that  pertian  of  the 
operations  speciftetions  issued  imder 
{  21.197(c3.  or  an  authorization  imder 
I  •l^llj  nmet  have  on  ft  fte  tegistrafion 
nun^ber  assigned  ta  the  airaaft  imder 
part  <r  of  lUs  ihaptBt.  Howaver,  -flie 
airworthiness  cefdRcate  aeed  not  have 
oajtan  assigned  apecial  ideiaification 
numbui  before  10  aays  after 'tbat  number 
is  first  affijced  to  "fln  aircraft.  A  reviaed 
ainworSiinuBS  cerflRcate  having  on  It  an 
assigned  specid  ideRtificatimiiannber. 
that  has  been  afibcad  to  an  aUrcraft  may 
only  be  f%talned  ii|>en  ap^Bcafion  to  an 
FAA  T^^M  fwaiidatds  diatdct  office. 

IQ  Ab  dfisctive  9&  rqilstiation 
oertffteate  tsaaad  ta  Its  tnvoer  or,  for 
operatien  ariAfa  An  United  States,  the 


second  dapUcate  copy  Ipink)  cif  the 
Aircraft  Registratian  Application  as 
provided  for  in  H7.ntb].  tw  a 
regiistration  ceil!ficat#  issued  imder  ihe 
laws  of  a  fbteign  couatiy. 

[b]  No  pHson  may  operate  a  civil 
aircraft  uhless  the  aiiworthiaeaa 
certificate  required  by  parasaph  ta)  of 
this  section  or  a  apodal  flight 
authodzaiion  issued  ander  j  91.715  is 
displayed  at  (he  cabin  or  coclg>it 
entrance  so  that  it  is  legible  to 
pasaengers  or  crew. 

[cl  No  person  m^  flfaimtr  an  fliTraft 
with  a  fuel  tank  jnfrtnBflrt  withia  Ike 
passenger  compartmaat  or  a  baggage 
compartment  unleas  the  '"■»-iif*^n  wai 
acconmteshad  jturaaaat  4o  pact  43  of  Ais 
chapter,  and  a  copy  of  f  AAPaon  337 
authoriziogthat  installation  is  aa  board 


991.205    Powered dvN aircraft witti 


[a]  General  fixcept -as  provided  in 
paragraphs  (efl^  and  fe)  of  this  section, 
no  person  nay  operate  a  powered  CtvH 
aircraft  wilh  a  standard  category  U.S. 
airworthiness  certificate  In  any 
operation  described  ia  paragraphs  tbj 
throa^  f  f)  of  dns  section  anleBS  (hat 
aiRxaft  contains  (he  iastrumeitts  and 
equipment  specified  ia  those  paragraphs 
(or  FAA-approved  eqaivalent^  for  (hat 
type  of  operation,  and  those  Instruments 
and  items  of  equipmeat  axe  in  qperabie 
condition. 

tb)  Visual-fUght  ruhs  fdayj.  For  VFR 
flight  during  the  day,  the  following 
instruments  aad  «f  uidBeBt  me  requind: 

(1]  Airspeed  indicatpr. 

(2)  Aitimater. 

(3)  Ma^ieticdinctian  indicatiK. 

(4)  Tachometer  for  aaoh  wglnr 

(5  j  Oil  preasane  CBage  for  each  aagine 
using  pressure  sj^atSBL 

(6)  Tempecakue  gaugt  Sor  each  lUqakl- 
coaiadaogioB. 

(7)  Oil  teoperatms  |auge  for  each  aar- 
cocdadaqginB. 

(89  Maatfoldpreesuae  gauge  for  each 
altitude  engine. 

(9)  1^1  gauge  iadica^  the  ^antity 
of  fMllR  aaoh  tank. 

lioj  lanonig  gear  pasitlan  iRCBcator,  a 
the  aircraft  has  a  retractable  lanAi^ 
gear. 

jllj  If  (he  aircraft  is  operated  Sot  hi» 
over  water  and  beyooB  power-off 
gliding  dtstanoefrom  4ieia,jyi|jroved 
flotation  gear  readQy  avallabla  to  eadi 
occ(u>ast  and  at  leaat^ane  pyrotedmlc 
signafing  device.  As  uaed  iaUda  aecfion, 
"shore"  means  ftataroa  «^  Iha  land 
adjacent  te  the  water  whldi  la  aibove  the 
hi^  water  marie  and  eKdudesland 


Jfaiipri 
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areas  whidi  are  intermittently  under 
water. 

tl2]  Except  as  to  airships,  an 
approved  safety  belt  with  an  approved 
metal-to-metal  latching  device  for  each 
occupant  2  years  of  age  or  dder. 

(13)  For  small  civil  airplanes 
mani^actured  after  July  18, 1978.  an 
approved  shoulder  harness  fat  each 
front  seat  The  shoulder  harness  must  be 
designed  to  protect  the  occupant  from 
serious  head  injury  when  the  occupant 
experiences  the  ultimate  inertia  forces 
specified  in  {  23.561(b)(2)  of  this 
chapter.  EmA  shoulder  harness  installed 
at  a  flight  crewmember  station  must 
permit  the  crewmember,  when  seated 
and  with  the  safety  belt  and  shoulder 
harness  fastened,  to  perform  all 
functions  necessary  for  flight  operations. 
For  purposes  of  this  paragraph— 

(i)  The  date  of  manufacture  of  an 
airplane  is  the  date  the  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete  and  meets  the 
FAA-approved  type  design  data;  and 

(ii)  A  front  seat  is  a  seat  located  at  a 
flight  crewmember  station  or  any  seat 
located  alongside  such  a  seat 

(14)  An  emergency  locator  transmitter, 
if  required  by  S  91.207. 

(15)  For  normal,  utility,  and  acrobatic 
category  airplanes  widi  a  seating 
configuration,  excluding  pilot  seats,  of  9 
or  less,  manufactured  after  December 
12, 1986.  a  shoulder  harness  for — 

(i)  Each  front  seat  that  meets  the 
requirements  of  i  23.785  (g)  and  (h)  of 
this  chapter  in  effect  on  December  12, 
1985; 

(ii)  Each  additional  seat  that  meets 
the  requirements  of  S  23.785(g)  of  this 
chapter  in  effect  on  December  12. 1985. 

(c)  Visual  flight  rules  (night).  For  VFR 
flight  at  night,  Uie  following  instruments 
and  equipment  are  required: 

(1)  Instruments  and  equipment 
specified  in  paragraph  (b)  of  this 
section. 

(2)  Approved  position  lights. 

(3)  An  approved  aviation  red  or 
aviation  white  anticollision  light  system 
on  all  U.S.-registered  civil  aircraft. 
Anticollision  light  systems  initially 
installed  after  August  11, 1971,  on 
aircraft  for  which  a  type  certificate  was 
issued  or  applied  for  before  August  11, 
1971,  must  at  least  meet  the  anticollision 
li^t  standards  of  part  23, 25, 27,  or  29  of 
this  chapter,  as  applicable,  that  were  in 
effect  on  August  10. 1971.  except  that  the 
color  may  be  either  aviation  reid  or 
aviation  white.  In  the  event  of  failure  of 
any  light  of  the  anticollision  li^t 
system,  operations  with  the  aircraft  may 
be  continued  to  a  stop  where  repairs  or 
replaconent  can  be  made. 

(4)  If  the  aircraft  is  operated  for  hire. 
one  electric  landing  li^t 


(5)  An  adequate  sooioa  of  atectrical 
energy  for  aH  installed  electrteal  and 
radio  equipment 

te)  One  spare  set  oi  fuse*,  or  three 
spare  fuses  of  eadi  kind  requiiad.  that 
are  accessible  to  the  pilot  in  fli^t 

(d)  butnanent  flight  rulet.  For  IFR 
flight  the  following  instruments  and 
equipment  are  required: 

(1)  Instruments  and  equipment 
spewed  in  paragraph  (b)  of  this 
section,  and.  for  night  fli^t,  instruments 
and  equipment  specified  in  paragraph    . 
(c)  of  this  section. 

(2)  Two-way  radio  communications 
system  and  navigational  equipment 
appropriate  to  the  ground  facilities  to  be 
used. 

(3)  Gyroscopic  rate-of-tnm  indicator, 
except  on  the  following  aircraft: 

(i)  Large  airplanes  with  si  diird 
attitude  instrument  system  usable 
throu^  flight  attitudes  of  360  degrees  of 
pitch  and  roll  and  installed  in 
accordance  with  \  121.305(j)  of  this 
chapter  and 

(ii)  Rotorcraft  with  a  third  attitude 
instrument  system  usable  through  flight 
attitudes  of  ±80  degrees  of  pitch  and 
±120  degrees  of  roll  and  installed  in 
accordance  with  i  29.1303(g)  of  diis 
chapter. 

(4)  Slip-skid  indicator. 

(5)  Sensitive  altimeter  adjustable  for 
barometric  pressure. 

(6)  A  clodc  displaying  hours,  minutes, 
and  seconds  with  a  sweep-second 
pointer  or  digital  presentation. 

(7)  Generator  or  alternator  of 
adequate  capacity. 

(8)  Gyroscopic  pitch  and  bank 
indicator  (artificial  horizon). 

(9)  Gyroscopic  direction  indicator 
(dkectional  gyro  or  equivalent). 

(e)  Flight  at  and  above  24.000  ft  MSL 
(FL240).  If  VOR  navigational  equipment 
is  required  under  paragraph  (d)(2)  of  this 
section,  no  person  may  operate  a  U.S.- 
registered  civil  aircraft  within  the  50 
states  and  the  District  of  (Columbia  at  or 
above  FL  240  unless  that  aircraft  is 
equipped  with  approved  distance 
measuring  equipment  (DME).  When 
DME  required  by  this  paragraph  fails  at 
and  above  FL  240,  the  pilot  in  conunand 
of  tiie  aircraft  shall  notify  ATC 
immediately,  and  then  may  continue 
operaticms  at  and  above  FL  240  to  the 
next  airport  of  intended  landing  at 
which  repain  or  replacement  of  the 
equipment  ban  be  made. 

(f)  Category  II  operations.  For 
Category  0  operations  the  instruments 
and  equipment  specified  in  paragraph 
(d)  of  this  section  and  appendbc  A  to 
this  part  are  required.  Ibis  paragraph 
does  not  an>ly  (o  operations  conducted 
by  the  bolder  of  a  certificate  issued 
under  part  121  of  this  chapter. 


t9vm 

(a)  Excepies  provided  hi  paragraphs 
(d)  uid  (e)  of  (Mb  section,  no  person 
may  operate  a  US.-regi8tarad  dvll 
airplane  uide8»— 

{1}  Tlnre  is  attacked  to  the  airplane 
an  automatic  type  emergraw  locator  . 
transmitter  that  is  in  (nnraUe  condition 
and  meets  the  apiriicable  requirements 
of  TSO-C91  for  tin  foflowing  operations: 

(i)  Those  operations  governed  by  the 
supplemental  air  carrier  and  commercial 
operator  rules  of  parts  121  and  125;  - 
(ii)  Charter  flights  governed  by  die 
domestic  and  fla^  air  carrier  rules  of 
part  121  of  this  (£apter.  and 

(iii)  Operations  governed  by  part  135 
of  this  chapter;  or 

(2)  For  operations  other  than  those 
specified  in  paragraph  (a)(l)n)  of  Uiis 
section,  there  must  be  attadieid  to  the 
airplane  a  personal  type  or  an  automatic 
type  emergency  locator  transmitter  that 
is  in  operable  condition  and  meets  the 
applicable  requirements  of  TSO-C91. 

(b)  Each  emergency  locator 
transmitter  required  by  paragraph  (a)  of 
this  section  must  be  attached  to  the 
airplane  in  such  a  manner  that  the 
probability  of  damage  to  the  transmitier 
in  the  event  of  crash  impact  is 
minimized.  Fixed  and  deployable 
automatic  type  transmitten  must  be 
attached  to  the  airplane  as  far  aft  as 
practicable. 

(c)  Batteries  used  in  the  emergency 
locator  transmitters  required  by 
paragraphs  (a)  and  (b)  of  this  section 
must  be  replaced  (or  recharged,  if  the 
batteries  are  rechargeable) — 

(1)  When  the  transmitter  has  been  in 
use  for  more  than  1  cumulative  hour  or 

(2)  When  50  percent  of  their  useful  life 
(or,  for  rechargeable  batteries,  50 
percent  of  their  useful  life  of  charge),  as 
established  by  the  transmitter 
manufactiu>er  under  TSO-C91, 
paragraph  (g)(2)  of  this  section,  has 
expired. 

The  new  expiration  date  for  replacing 
(or  recharging)  the  battery  must  be 
legibly  marked  on  the  outside  of  the 
transmitter  and  entered  in  the  aircraft 
maintenance  record.  Paragraph  (c)(2)  of 
this  section  does  not  apply  to  batteries 
(such  as  water-activated  batteries)  that 
are  essentially  unaffected  during 
probable  storage  intervals. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  a  person  may — 

(1)  Ferry  a  newly  acqnhed  airj^ane 
from  the  place  where  poesesaion  of  it 
was  taken  to  a  place  where  the 
emergency  locator  transmitter  is  to  be 
installed;  and 

(2)  Feny  an  airplane  with  an 
inoperative  emergency  kicator 


orj 

place  ] 

No  I 

crawmemben  may  be  i 


/  YA  5>.  gg  ISB  /  Viiiar.  AwguM  18.  W»  J  ftalw  «rf  IhyAftn^. 


sk 


(d) 

Wl  _ 
not  UBJ^  I 

14  Ajraca&'«^c4. 

carrien: 

l3)  AircraB  while  c-,,^,—  „      .^^ 
operaUoDS  conducted  eating  MUhiaa 
SO-nauflcal  mile  Tadiue  af  (he  «iqMBt 
frtmi  which  audi  local  IQght  oj>etatiaiia 
began; 

(4)Aiisraft  while  engaged  In  HI^^i 
operrtona  jntddent  to  dwnij^n  end 
testing; 

[9^  New  all  u  a  A  wlifle  engqed  In 
"v^  opeiaUuiM  lnbideut  to  'flieir 
mauufiBctui'e,  preparation,  and  defBveiji; 

m  narcreft  whin  engaged  in  ^faht 
operationa  incident  1e  4m  aerid 
appUcation  oT  diemiciaa  and  ofter 
siftalaBaea  ier  egiiaAtaral 'porpoeee; 

(7)  Mrcraft«er(ffie«ted  byHie 
Admiiria^ter  ferTeaearth  and 

(8)  Aircraft  <«i4iii«  uMd  for  4H»«fag 
compUaMe  vM  wgolatioRa,  crew 
training.  eNhi Ufion.  mit  ndoag,  er  market 
Burveye; 

(9)  Aircraft  equipped  to  cany  not 
moretfaaa  aae  panna:  aad 

(10)  An  ailoaait  hieing  a^r  period  far 
whiA  the  ^aoBuittar  haa  been 
temporarilf  aeaaavd  for  i 
repair,  modifioaiM,  cr  a 
8ufaiaot4o  Ihe  Ukm^ 

i4  Me  pema  aagr  speniB  iw  aiflOKoft 


*"^^  '■■■  Mwjufii  ■oBBM  eBHBin  an 

entry  wUeh  Jnofadee  Ifae.dale'cf  initial 
remoeal.  4he  n"' '-'  — •  ■ 

number,  and  J. 

transmitter,  aod  a  ^.Mm  j«k«db  m 

view  of  the  filBt  k)  ekiw 'SJ  not 
installed." 

(iij  No  person  may  opacate  theaicccaft 
more  than  90  days  alter  flieELTis 
initial^  xemcawd  Jnm  (he  aimafi. 

^  No-perean  may,  daring  flie  period 
fromeanset  to  sonrise  tor.  in  yUnOca, 
dufing  tfie  period  a  ptondnent  tml^bted 
object  cannot  fie  seen  from  a  distance  of 
3  statute  miles  orthe  enn  Is  mwe  •**i»»n  t> 
degrees  Mnwoe  hoi'luiu)  " 
(gOperate  «  aJwrsft  laleee  H  hn 

n>)l%rk«Me«aBalrecall1a.«ria 
dangerous  pRMdarity  «e,  anlglnnighi 

ojMBattene  asaa  4tf  «B  aiipert  fudeaa  fte 

aircraft- 
mill 
(2)  Has 


t^mnanarea^WHCBiBiBaHBu  ay 
obstavettoaligblB: 

(c]  Anchor  an  aircrafl  arifaaa  ^ 
airciaft— 

rMHaaiiiMed  «Mhar  fl^bts:  «f 
(2)  btaan  ana  where  aadher)!^ 
are  not  refaisad  «8  aaseda;  ar 

(d)  Operate  an  ^bcaaft,  reoobed  by 
S  91.205(c)(3)  to  baeitiippudwithaa 
anUcoUiaioD  Bgfat  ayateat  arteee  « tias 
approved  and  M^tadavtatmrad^r 

HowewBT,  <te  amieeitiuiuu  1^^  aeed 
not  be  lighted  when  thepOot  In 
comouMid  doterauauB  4i8t.hecaine  of 
operaiiag  oaiiaUuM,  4t  arwid  %>e  in  "ttie 
iaAerest  afaafety  «a  tarn  #ie  li^  off. 


may  operate  a 


[a]GeaaaaLNo^ 
civil  airondt  of  US. 

(1)  Al  eadaa  fBusane  ahihidaB  above 
OLSaoiaBt>(MSL)  i^itowidiacludteg 
14.000  feet  ^SL)  «dess  *e  required 
minimum  tt^tgaear  is  peovidedwitii 
and  uses  supplemental  oxygea  for  that 
part  af  Ibe -li^  atttheee  eiMtudea  Ihtft  is 
of  aaee  than  SO  aoiaales  darartian: 

(2)  At  odiin  pioaore  flMtudee  abcrve 
14,oae  isat  ptfSL)  uBleaa  fbeiaqaiKd 

mininani  Bight  caei*  is  peoe^ded  «^ 
and  uses  supplemental  oxygen  during 
the  entire  flight  tias  at  «wse  tAtiftedes; 
and 

(3)  At  cabin  pressure  aMtudes  above 

ISMO  feat  {Mfl,)  snleaB  each  oooupant 
of  the  aircraA  is  jnavided  wifli 
supplemental  Qxygan. 

(b)  Prestanaad  oobm  ntrcrafi.  (1)  No 
person  may  operate  a  civil  aircraft  of 
U.S.  registnr  wilh  a  pressmteed  cabin— 

(i)  At  flight  aHltufcs  above  fli^  level 
250  uniese  at  leaet  a  tO-ra^iote  supply  of 
supplementsa  OKygan,  in  addition  to  any 
oxy^gen  reqwred  to  eaftisfy  parapnph  (aj 
of  this  aeoSon,  is  aaafMtle  for  eadi 
ocoapaat  af  the  aitar^  for  use  in  the 
eveirt  that  a  descent  is  necessitated  by 
loss  of  cabin  preeswizatmn;  and 

(il)  At  fli^  tdf»haies  efbove  flight 
level  3IOarieas  onapflot  at  the  controls 
of  the  airplane  is  wearing  end  using  an 
oxygea  meek  Awt  ia  eeoined  and  eeded 
aad  Ibat  elAer  eapfrfiee  axygen  at  all 
tiawe  er  atfteaia^ijjly  supplies  oxygen 
whenever  thecublupiBBBuie  altitnde  of 
the  aiiptaae  exoaede  Mjeefaet  (MBL). 
excaf«  iwttlie  ana  pflet  need  not  wear 
and  use  aa  eicygea  aMMk  whfle  at  or 
below  tt^  levBl4«  If  fiiere  are  two 
pilots  at  the  contr^  andaadi  i^lias 
a  quick-denning  type  oT  oxygen  mask 
that  can  %e  plaoed  an  the  face  wtti  one 
hand  fraai^ready  poaifien  wMfaia  5 
seconds,  eapf^jih^g  axygen  and  property 


to  leave  oie  controls  df  the  alrcrdft  wben 
operating  at  flight  altitudes  above  ttght 
level  350.  the  reniaiitii|g  pilat  at  the 
contrcAs '^d  put  on  and  use  ao  mcjryn 
maBknmtlltte  other  pOot  has  wthwno/f 
to  that  crewmembei's  Jtflfflon. 


991.2«S 


(b)(l)(Dar«faiBaeo4eB.  fffbn^reaeoa 
atanytimeltleauuiBiuiyfBronepiot 


ta)  CReept  as  fwoinoeQ  in  par^greim 
[ujoi  tnis  eaBcion.  no  aerson  maytsace 
offanairgaHwiftinapeiiflive 
inwigHieirtsore^iHpiHent  iiiirtinw^ 
unless  the  folowiag  'canditians  are  met 

fl)  An  approved  MtBimom  Cqi^P^^'c^ 
List  exists  for  fliat  aSrerafL 

(qilie  aircraft  has  tvMdn  It  a  letter  of 
authorization,  issued  by  the  FAATii^t 
Standards  di«ttict  oBice  havi^g 
tnrisdBctien  over  the  atea  In  i^ch  the 
operator  is  loceted.  auCharidqg 
operation  of  the  aircraB  under  Ihe 
Minimum  Eqtdpment  UsL  Hie  letter  of 
authorizafion  may  lie  ebtainedby 
written  request  of  the  ainvorthineas 
certificate  hoildeE.The;NGnimum 
Equipment  List  aad  the  letter  si 
aufhorizatioa  mnp^ifiiip  ^  amjiplemeatal 
t^ie  certificate  lor  flie  airoaiL 

(3)  The  approved  4iinkniiin  Rpyaam^ 
List  oust — 

(i)  Be  pwpased  ia  amariaane  with  the 
linitatioDS  qpecifiod  ia  paragnyih  ^  af 
this  aactifHV  aad 

(ii)  Prawde  iar  tiie-apeEakiaB  af  te 
a  vcraft  with  the  iaatn«KB*i  «rf 
equipment  ia  aa  tacpaBaUe  wmrfithi 

(4)  ne  airetsA  aaooads  aaaibUe  to 
the  pilot  must  include  an  entry 

describing  Ifae  '"«p"rafcle  JaalrumeBts 
and  aqniiineirt. 

(S|  The  aiEBiaft  is  aparatad  aadar  ail 
apidiciUe  cowlitiaaB  and  linHafions 
cantainad  in  the  IdiaianaB  Bq^nant 
List  and  the  letter aadwrhdi^ tease tf 
the  list 

(b)  The  fiaUowuig  MstiiMaieutB  end 
equipment  may  not  be  Included  in  a 
Minimum  Eqaipnent  Usfc 

(1)  Instiuments  and  equipment  "Aat 
are  eiuer  epedncany  cb*  otherwise 
required  %y  '(he  airwoi4tiueas 
requiroMeirts  under  wfatdi  the  afaxaaft  is 
type  ceiflfioated  andwiddixre  esaenfial 
for  asf e  opereBeus  mnder  aH  eperartiiui 
conditiana. 

'{Z}  InsliuuieulB  and  equipment 
requiioQ  by  an  aii  woi viness  ffireutlve 
to  be  In  opei  aUe  condHiou  udess  the 
i^nvorfhineBB  directive  provides 
otherwise. 

ffl  iHBtnuaentB  and  Bguipmeirt 

required  for  specffic  aparafions  Vy  4Us 
part 

\A  A  paisuu  aidharizad  to  aaa  an 

approved  Mininnnn  Egitpmnft  Uat 

isned  for  a  apecfflc  jifrtmfl  ante  IhBt 

121. 125.  or  135  Of  1hiB«|qrter  Adl  use 
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that  Minimum  Equ^pneut  List  hi 
connection  wi&  operatioaa  """Hiirtnd 
with  that  aitGra&  under  fliit  part  ^**V«v^ 
additional  approval  xaquireoMDti. 

[d)  Except  for  np»F«HrMi«  condacted  in 
accordance  with  parayaph  (a)  er  (c)  of 
this  section,  a  person  may  tfdceoff  an 
aircraft  in  opecattaaa  oanABtted  HKlBr 
this  part  wiUi  inoperative  instruments 
and  aqotpoMBl  wMhoot  an  apptetad 
Minimum  Equipment  Ust  provided— 

(1)  The  flight  operation  is  conducted 
in  a — 

(i)  Rotoicraft  aonturbine^iowered 
airplane.  gQder.  or  lighter-thaa-air 
aircraft  for  which  a  master  Minimum 
Equipment  List  has  not  been  developed: 
or 

(ii)  SmaO  rotorcraft  nontmbine- 
powered  small  airplane,  ^det.  or 
lightef^tliaii-ag  aircraft  for  wlridi  a 
Master  Minimum  Equipment  List  has 
been  developed;  and 

(2)  The  inoperative  inBtnunents  and 
cqaipmenl  are  not 

(i)  Part  of  the  VFR-day  type 
certificatiaB  htatruBBBBts  aiad  nqaipaarnt 
prescribed  ia  the  applkable 
airworlbtaieeB  raguhitioos  isader  nidnoh 
the  aircraft  wee  type  oartificatad: 

(ii)  In^cated  aa  leqaiMd  aa  die 
aircraft's  equipaient  liat,  or  aa  the  Kia^ 
of  Operations  Equipment  List  for  the 
kind  of  flight  opersttion  being  condacted: 

(iii)  Required  by  I  tLJQS  or  aqr  other 
rule  of  Ifa^  part  for  the  apedfic  kind  of 
fli^  operatkn  being  oeodaBfeed;  or 

(iv)  Required  to  be  operational  by  an 
airwottnineBB  dii  active:  and 

(3)  The  tneperatire  tastnuBenU  aad 


(i)  Ranoved  froai  the  ahenft.  the 
cockpit  control  plaoaided,  aad  te 
maintenance  recorded  in  accordance 
wMh  1 4a.g  of  tUs  diaptac  or 

(h)  Deactivatad  and  placaided 
"Inoperative."  If  deacfiaatkn  cf  tha 
inoperative  iaatnanent  c 
involves  malatenanoe.  it  rniiit  'be 
accomplished  aad  teeiaded  ia 
accoRUaoe  with  part  M  of  AiB 


(4)  A  determinatkm  is  aiadeby  a  pflot. 
who  is  certifiGated  and  opprcpriatnly 
rated  undtet  part  H  of  this  ohaplec  or  by 
apetaoB.%AgieoartiBcatedaad 
apprapriately  rated  to  pafam 
maintenance  oa  the  airaraft.  that  the 
inoperative  iaatnaneot  er  (ripiipBMmi 
does  not  ooaetititfa  a  hauiri  ta  the 
aircraft 

An  aircraft  with  inoperative 
instniineBts  or  eqidnMaiit  as  pcovidad  ia 
paragraph  (d)  of  this  aactioB  ia 
considered  to  be  in  a  pcoperly  alteeed 
condition  acceptable  to  ^ 
Adminiatratac 

(ej  Notwtthatandii^  any  other 
proviBion  of  ftia  aacttoa.  an  alioalt  with 


inopaeabla  iaatnuBBBta  cr  L  ,_.___ 
may  be  operated  under  a  spanlni  fli^ 
paiait  ianiad  ia  acoordaBca  arith 
S  8  21197  and  ZUSe  of  this  chapter. 

S  f  1.218 

iporani 

(a)  All  ainptax:  U.S.-rB^8tered  civil 
aircraft  For  operations  not  condncted 
under  pert  121. 127  or  195  of  this  diapter. 
ATC  tmnponder  equipment  iastdled 
wRHn  tbe  tiBe  periods  indicated  below 
must  meet  Ae  petformeime  and 
efflFironnientBi  reqotrenieats  oi  the 
followtagTSO'e. 

(1)  Thrtmgkjuhl.  1992: 

(i)  Any  daea  of  T90-C74b  or  any 
class  of  T9Q-G74C  as  appropriate, 
prawided  that  te  equipment  vras 
manufactured  before  Janoaiy  1. 1991;  or 

(ii)  The  qipropriate  daes  (rf^TSO- 
0112  (Mode  ^ 

(2)  After  fnly  1 1992:  Hie  appropriate 
class  of  TSO-C112  (Mode  S).  ?ar 
paqnaes  of  peragrapt  (a)(2)  of  this 
section.  'iaateUatian'*  does  not 
include — 

(i)  Temporary  iostallatian  of  TSO- 
C74b  or  TSO-<:7«c  ertwiitute 
equipment  as  appraptiata.  dujag 
maintenance  of  the  peraaanent 
equipmeat: 

(a)  ReinstaUatiQn  of  aqiapaaent  efter 
tempotaiy  raasoval  ier  "M^w^iffiirfi:  or 

(iii)  For  fleet  operatiana,  inataUatioB 
of  equipaaeitf  in  a  fleet  aircraft  after 
removal  of  the  equipment  for 
maintenance  from  uwther  aircraft  in  the 
same  operator's  fleet 

(b)  AJffoXrarpoca  No  perBoa  asay 
operate  an  aircraft  in  the  airspace 
described  in  parapaphs  (bMl)  through 
(b)(5]  of  this  section,  imlesB  that  aircraft 
is  equipped  with  an  operable  ceded 
radar  We  con  transpoader  having  Mther 
Mode  3/A  4006  code  c«4>abili^.  replyuig 
to  Mode  3/A  interrogations  viUh  the 
code  specified  by  ATC  or  a  Mode  S 
capabili^.  replying  to  Mode  3/A 
interrogations  with  the  code  specified  by 
ATC  and  intetmode  and  Mode  S 
inteiTogationa  in  accordflace  with  the 
applic^ile  provisions  specified  in  TSO 
C-112,  and  that  aircraft  is  equipped  with 
automatic  pressure  altitude  reporting 
equipment  having  a  Mode  C  capability 
that  automatically  replies  to  Mode  C 
interrogationB  by  tranBmittipg  preasure 
altitude  iaformation  in  lOO-foot 
increments.  This  requirement  applies— 

(1)  All  aircraft  In  terndnal  control 
areas  and  positive  control  areas; 

(2)  Effacdmjufy  t  iat9-AM  airenft 
Til  nil  MiBiiMi  siilhhi  II  ■saiiiiid  aiJBS 
of  a  tenainalcoBtroi  area  primary 
airport  hum  tbe  sudEaoe  Hpwasd  to 
10.000  feet  MSk 

(3)  Effective  July  2, 2999. 
NotwithstaBdiogpatagiaph  (bXZ)  of  this 


section,  aay 

01  '_ 

drivm  ^Bctrioal 

not  sul 

such  a 

glklsn 

air^aoe  widria  aOm« 

terminal  control  J 

pMvidad  eadi  opera  tjaas  i 

conducted — 

(i)  Outside  any  terminal  contial ) 
and  positive  control  area:  aad 

(ii)  Below  the  altUude  af  Aa  I 
control  area  ceiling  or  laOOO  feet  MSL 
whichever  is  lower  and 

(4)  BjfeetivB  DeocBtosr  3K  f990—iAH 
aircraft  (!)  In  the  ainpsce  of  an  alipuit 
radar  senrice  area,  and 

(ii)  In  all  aiispece  atiove  the  ceftng 
and  wMdn  tfie  leterri  boundattesof  an 
airport  radar  service  eree  upward  to 
10,000  feet  MSL;  and 

(5)  All  aircraft  except  any  aircraft 
which  was  not  originally  ceiiifioated 
with  an  engine-driven  ekvtiiual  system 
or  wnicti  has  not  subseijueiitly  been 
certifiea  with  such  a  system  instoHed, 
balloon,  or^ider.  ft)  In  all  airspace  Of 
the  48  contigvoas  states  and  the  District 
of  Columbia: 

(A)  Throagh  fane  SO,  1989.  Above 
12,500  feet  MSL  and  below  tfie  floor  of  a 
po^tive  control  area,  exdnding  die 
airspace  at  and  below  2,500  fleet  AGL 

(B)  Effective  July  1, 1989.  At  and 
above  10.000  feet  ^II  and  t>elow  the 
floor  of  a  positive  control  area, 
exduding  the  airspace  at  and  below 
2.500  feat  AO;  aad 

(i^  Effective  flumaifiir  Jft  HJtt  hi  the 
airspace  from  the  SBriaca  to  MjOOO  feet 
MSL  within  a  UMiautical-mile  radius  of 
any  airport  lietad  in  Appendix  D  of  this 
part  exchiding  tbe  airspace  below  UOO 
.feet  AGL  out^e  of  the  airport'  traffic 
area  for  that  airport 

(c)  Traaspoader-on  operatioa.  WThile 
in  the  airapace  as  ^lecified  in  paragraph 
(b)  of  this  section  or  in  all  controlled 
airapace.  each  person  operatiBg  aa 
aircraft  equipped  with  aa  oper^ile  ATC 
transponder  maintained  in  accordance 
vtrith  S  91.413  of  this  part  shaH  operate 
the  toanaponder,  inrhriing  Made  C 
equipment  if  inataUad.  and  shall  raply 
on  the  epproptiate  code  er  es  assigMwi 
by  ATC 

[diATCauthorizBddeviatioaa.  ATC 
may  authorize  deviations  from 
paragraph  (^  of  this  soctioB" 

(1)  JmBMHl lately,  to  allow  aa  aircraft 
with  an  tnoparoHve  tranapondar  to 
continaa  to  the  ahport  of  i' 
rinetinatinn.  iachidiag  any  i 
stops,  or  tapracaad  to  a  plaoa  \ 
suitable  repairs  can  he  aMde  ar  balk 

(2)lmniadiBti^y.ter< 
aircraft  with  an  < 
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biit  wilhiNit  operatiag  automatic 
pwwuw  ritttoda  reporttng  equipment 
havtav  •  Mode  C  oa|MbiHty;  and 

(3)Qa  a  ooBtiiming  basis,  or  for 
individaal  ffights,  fm  operations  of 
aircraft  without  a  transponder,  in  whidi 
casa  the  request  for  a  deviation  must  be 
submitted  to  the  ATC  fsdlity  having 
jurisdiction  over  the  airspace  concerned 
at  least  one  hour  before  the  proposed 
operation. 

(Approved  by  the  OfRce  of  Management  and 
Bud^  under  OMB  control  numtwr  2120- 
0006) 


891JH7    pata<  

auioiiiallcaly  raportao  praaaura  altituoa 
aani  ana  ma  pnora  anmiaa  raiaranca. 

No  person  may  operate  any  automatic 
pressure  altitude  reporting  equipment 
associated  with  a  radar  beacon 
transponder— 

(a)  When  deactivation  of  that 
equipment  is  directed  by  ATC: 

(b)  Unless,  as  installed,  that 
equipment  was  tested  and  calibrated  to 
transmit  altitude  data  corresponding 
within  125  feet  (on  a  95  percent 
probability  basis]  of  the  indicated  or 
calibrated  datum  of  the  altimeter 
normally  used  to  mahitain  flight  altitude, 
with  that  altimeter  referenced  to  29.92 
inches  of  merc\iry  for  altitudes  from  sea 
level  to  the  maximum  operating  altitude 
of  the  aircraft;  or 

(c)  Unless  the  altimeters  and  digitizers 
in  that  equipment  meet  the  standards  of 
TSO-ClOb  and  TSO-C88,  respectively. 

9»1,21»  AHKudaalartingsyatamor 
uaiHja.  iunio|ai  iwwaiau 


(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  no  person  may 
operate  a  turbojet-powered  U.S.- 
registered  civil  airplane  miless  that 
airplane  is  equipped  with  an  approved 
altitude  alerting  system  or  device  that  is 
in  operable  condition  and  meets  the 
requirements  of  paragraph  (b)  of  this 
section. 

(b)  Each  altitude  alerting  system  or 
device  required  by  paragraph  (a)  of  this 
section  must  be  able  to— 

(1)  Alert  the  pilot— 

(i)  Upon  approaching  a  preselected 
altitude  in  either  ascent  or  descent,  by  a 
sequence  of  both  aural  and  visual 
signals  in  sufficient  time  to  establish 
level  flight  at  that  preselected  altitude: 
or 

(ii)  Upon  approaching  a  preselected 
altitude  in  either  ascent  or  descent,  by  a 
sequence  of  visual  signals  in  sufficient 
time  to  establish  level  flight  at  that 
preselected  altitude,  and  when  deviating 
above  and  below  that  preselected 
altitude,  by  an  aural  signal: 

(2)  Provide  the  required  signals  from 
sea  level  to  the  highest  operating 


altitude  approved  (or  tke  airplane  in 
which  it  is  installed; 

(3)  Preselect  altitudes  in  increments 
that  are  commensurate  with  the 
altitudes  at  which  the  tircraft  is 
operated; 

(4}  Be  tested  without  special 
equipment  to  determine  proper 
operation  of  the  alertinig  signals;  and 

(5)  Accept  necessary  barometric 
pressure  settings  if  the  system  or  device 
operates  on  barometric  pressure. 
However,  for  operation  below  3,000  feet 
AGL,  the  system  or  device  need  only 
provide  one  signal,  either  visual  or 
aural,  to  comply  with  this  paragraph.  A 
radio  altimeter  may  be  included  to 
provide  the  signal  if  the  operator  has  an 
approved  procedure  for  its  use  to 
determine  DH  or  MDA,  as  appropriate. 

(c]  Each  operator  to  which  this  section 
applies  must  establish  and  assign 
procedures  for  the  use  of  the  altitude 
alerting  system  or  device  and  each  flight 
crewmember  must  comply  with  those 
procedures  assigned  to  him. 

(d]  Paragraph  (a)  of  this  section  does 
not  apply  to  any  operation  of  an 
airplane  that  has  an  experimental 
certificate  or  to  the  operation  of  any 
airplane  for  the  following  purposes: 

(1)  Ferrying  a  newly  acquired  airplane 
from  the  place  where  possession  of  it 
was  taken  to  a  place  where  the  altitude 
alerting  system  or  device  is  to  be 
installed. 

(2)  Continuing  a  flight  as  originally 
planned,  if  the  altitude  alerting  system 
or  device  becomes  inoperative  after  the 
airplane  has  taken  off;  however,  the 
fli^t  may  not  depart  from  a  place  where 
repair  or  replacement  can  be  made. 

(3)  Ferrying  an  airplane  with  any 
inoperative  altitude  alerting  system  or 
device  from  a  place  where  repairs  or 
replacements  cannot  be  made  to  a  place 
where  it  can  be  made. 

(4)  Conducting  an  airworthiness  flight 
test  of  the  airplane. 

(5)  Ferrying  an  airplane  to  a  place 
outside  the  United  States  for  the 
purpose  of  registering  it  in  a  foreign 
country. 

(6)  Conducting  a  sales  demonstration 
of  the  operation  of  the  airplane. 

(7)  Training  foreign  flight  crews  in  the 
operation  of  the  aiiplane  before  ferrying 
it  to  a  place  outside  tlie  United  States 
for  the  purpose  of  registering  it  in  a 
foreign  country.  , 

9  »1;»1    Traffic  alart  and  eoWaion 
avoidance  systein  equliMenl  end  iiec. 

(a)  All  airspace:  US-registered  civil 
aircraft  Any  traffic  alert  and  collision 
avoidance  system  installed  in  a  U.S.- 
registered  dvil  aircraft  must  be 
approved  by  the  Administrator. 


(b)  Traffic  ahrt  and  colHsion 
avoidance  system,  operation  required. 
Bach  person  operating  an  aircraft 
equipped  with  an  operable  traffic  alert 
and  collision  avoidance  system  shall 
have  that  system  on  and  operating. 

H  •1.223-91.299   [Reeervad] 

Subpart  D-Spcdai  FRglrt  OptratiofM 

991.301   [Reservedl 


991.303   AerolMtic  fNgM. 

No  person  may  operate  an  aircraft  in 
acrobatic  flight — 

(a)  Over  any  congested  area  of  a  city, 
town,  or  settlement; 

(b)  Over  an  open  air  assembly  of 
persons: 

(c)  Within  a  control  zone  or  Federal 
airway: 

(d)  Below  an  altitude  of  1,500  feet 
above  the  surface:  or 

(e)  When  flight  visibility  is  less  than  3 
statute  miles. 

For  the  purposes  of  this  section, 
acrobatic  fhght  means  an  intentional 
maneuver  involving  an  abrupt  change  in 
an  aircraft's  attitude,  an  abnormal 
attitude,  or  abnormal  acceleration,  not 
necessary  for  normal  flight. 


991.305    FHghtteati 

No  person  may  flight  test  an  aircraft 
except  over  open  water,  or  sparsely 
populated  areas,  having  light  air  traffic. 

991.307    Parachutes  and  peractMiting. 

(a)  No  pilot  of  a  dvil  aiKraft  may 
allow  a  parachute  that  is  available  for 
emergency  use  to  be  carried  in  that 
aircraft  unless  it  is  an  approved  type 
and — 

(1)  If  a  chair  type  (canopy  in  back),  it 
has  been  packed  by  a  certificated  and 
appropriately  rated  parachute  rigger 
within  the  preceding  120  days;  or 

(2)  If  any  other  type,  it  has  been 
packed  by  a  certificated  and 
appropriately  rated  parachute  rigger — 

(i)  Within  the  preceding  120  days,  if  its 
canopy,  shrouds,  and  haraess  are 
composed  exdusively  of  aylon.  rayon, 
or  other  similar  synthetic  fiber  or 
materials  that  are  substantially  resistant 
to  damage  from  mold,  mildew,  or  other 
fungi  and  other  rotting  agsnta 
propagated  in  a  moist  environment;  or 

(ii)  Within  the  preceding  60  days,  if 
any  part  of  the  parachute  is  composed  of 
silk,  pongee,  or  other  natural  fiber,  or 
materials  not  specified  in  paragraph 
(a)(2)(i)  of  this  section. 

(b)  Except  in  an  emergoicy,  no  pilot  in 
command  may  allow,  and  no  person 
may  make,  a  parachute  jianp  from  an 
aircraft  within  the  United  States  except 
in  accordance  with  Part  lOS. 


(c)  Unleae  eadioaeDpat  of  Ike 
■irrrnft  in  wmrit  aaiqmrowid 
paracbule.  so  pibtsf  a  ciiii  ainaft 
carrying  aagrpafsoatc 
ere*' 
latentiflnali 

(1)  A  bank  of  flO  degrees  relative  to 
the  horizon;  or 

(2J  A  nose-iqi  or  Jiose-dawn  attitude  of 
30  degrees  relative  to  die  horizon. 

(d)  Paragraph  (c)  of  this  section  does 
not  apply  to— 

(1)  Flight  tests  for  pilot  certifieeflen  or 
ratiasor 

(2)  Spine  aad  other  fli^t  maamvtn 
required  by  tte  legdatietis  far  any 
oertifioale  oriattng  wiMB  fiven  bf— 

(i)  A  OMtificated  flight  inatredor.  or 

(ii)  Aa  airiiae  traosport  i^ot 
instruciipg  in  aooiHdeaue  willi  |  SLIM 
of  this  chstter. 

(e)  For  the  puipoaes  of  this  sediea, 
"approved  paradiute"  means — 

(1)  A  parachute  manufactured  under  a 
type  certfficate  or  a  tedmical  standard 
order  (C-23  series);  or 

(2)  A  personhel-canying  miUtary 
parachute  identified  by  an  NAF,  AAF,  or 
AN  drawing  number,  an  AAF  order 
number,  or  any  other  military 
designation  or  specification  number. 
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991^99    Towlnr( 

(a)  No  person  may  operate  a  dvil 
aircraft  towing  a  ^ider  unless  ■ 

(1)  The  pilot  in  command  eftfie 
towing  aircraft  is  qualified  under  S  61.S0 
of  this  chapter; 

(2)  The  towing  aircraft  is  equipped 
with  a  tow-hitch  of  a  kind,  and  installed 
in  a  manner,  ttat  is  approved  by  the 
Administrator; 

(3)  The  towline  used  has  breaking 
strength  not  less  dian  80  percent  of  the 
maxidium  certifit»ted  operating  weight 
of  die  s^er  and  not  more  dian  twice 
this  operating  weldiL  However,  dw 
towtine  used  may  have  a  breaking 
strengdi  more  dian  twice  the  maximum 
certfficated  operating  weij^t  of  the 
glider  If— 

(i)  A  safiety  Unk  is  installed  at  die 
point  of  attachment  of  the  towline  to  the 
glider  with  a  breaking  strength  not  less 
than  80  percent  of  the  maximum 
certincated  operating  ifeight  of  the 
glider  and  not  greater  Una  twice  this 
operating  wef^ 

|||)  A  seiety  Hnk  is  instaUed  at  xue 
potm  e'  anacBiBeut  of  the  townne  to  the 
towing  aircraft  with  a  breaking  strength 
greeSer,  but  not  awre  fBOB  25  percent 
greavar,  ttes  aMt  of  ne  eoKfjr  bbk  et 
the  towed  gUder  end  of  the  towilne  and 
not  greater  than  twice  < 


before  ■sfclag  each  towliig  1H^  witfAi 
a  c  euh  ul  gone  tf  reqehmd  hy  ATC,  fte 
pihAia  oonuaaad  «oMes  4he  oentool 
tower  if  one  is  ia  operaMua  in  ^Mt 
control  zone.lf  each  a  ooMrel  tower  is 

not  in  operation,  tlie  pflot  in siuaiiil 

must  aotify  tlw  FAA  Flight  fienrioe 
Station  aereing  the  control  aeoe  before 
cooduotiBg  aay  towing  operation  in  diat 
aasrtrol  zone;  and 

^  Hm  pilots  of  iie  towing  eircreft 
and  the  glider  have  agreed  upon  a 
general  course  of  action,  inciodhig 
takeoff  asd  seleeee  stgaola,  ahepeeds. 
and  emergency  procedures  fer  «mdi 
piioL 

(b)  No  pMot  ef  e  cMi  aircreft  may 
intmttonrily  releaee  a  towtine,  afler 
release  of  e  gKder,  in  a  namier  ftat 
endangers  the  lifB  or  property  of 
another. 

991.311   Towing:  Other  Sun  under 
991.3D9. 

No  pilot  of  a  dvil  aircraft  may  tow 
anytUng  with  tliat  aircraft  (odter  dian 
under  9  91.309)  except  in  accordance 
wWk  the  toms  of  a  certtficete  of  waiver 
issued  by  die  Adniidstrator. 


991.3U 

Operating  Imitations. 

(a)  No  person  may  <4>erate  a  restricted 
category  dvil  aircr^t — 

(1)  For  other  duu  the  apodal  puipoae 
for  whtdi  it  is  certificated:  or 

(Z)  in  an  operation  other  than  one 
necessary  to  aooompUsh  tl»  wtsk 
activity  direoUy  associated  wMh  diat 
special  pwpoee. 

(b)  For  the  purpose  of  pasogr^di  (a)  of 
this  section,  operating  a  ceelzictBd 
category  dvil  aircraft  to  provide  fli^ 
crewmember  training  in  a  special 
purpoee  operatton  lor  widch  tke  aircraft 
is  certificated  is  oonsidered  to  be  an 
operation  for  that  special  purpoee. 

(c)  Noperaon  Bay  operate  a  restricted 
category  dvd  airemft  carrying  peraoos 
or  property  far  conqMneatton  or  hire. 
For  the  puipaaea  of  ^  paiagraidi,  a 
speciad  purpose  opetaliaB  iurulriiig  die 
caztiage  of  paeons  or  material 
necessary  to  aocompiiBh  diet  t^ieratiao. 
such  as  crop  dnstiTigi  ■— *tiwg,  spraying, 
and  baaner  towing  (inchidiag  tiie 
canying  of  ratjBiied  peraona  or  ssatorial 
to  tlsB  facatioB  of  that  operation),  and 
operation  for  dv  poiyaae  of  providing 

purpose  operation,  are  not  considered  to 
be  ttie  cantogB  of  persons  or  property 
for  coaspanaatton  or  Uie. 

(d)  No  peraonuBay  be  caaied  on  a 


m 


that  person— 
(l)faai 
mbaflWiti 


\^  I  eiiuiius  vn  w^mmii  ivBciim  ni 
connecttoa  ^^tB  aepecisffptiipoee 
vpoTVuon  mr  wnicn  uie  nrcmr  is 
certificeted:  or 

(4)  Is  necessary  to  eccompliSh  Hie ' 
work  activity  diitictiy  associated  «Mi 
that  spedal  purpose. 

(ej  Exc^  when  qperating  in 
accordance  wilh  (he  terms  and 
conditions  of  a  certificate  of  waiver  or 
special  operating  limitoHons  issued  by 
the  AdministTatoc  no  petsoa  may 
operate  a  restricted  categoiy  dvfl 
aircraft  within  die  United  Stotos 

(1)  Over  a  densely  populated  t 

(2)  In  a  congealed  ainvay:  or 

(3)  Near  a  busy  airport ' 
passenger  t 
coodiscted 

(f)  Hub  eection  doee  not  apply  to 
nonpassenger-carrying  civil  roSetoseft 
external-load  operatiena  ooaduotod  . 
under  Part  13S  of  this  chapter. 

(g)  No  person  may  eperete  a  saieO 
restricted-category  civil  ah  plane 

man  uf actured  after  fidy  19, 19^  unless 
an  approved  shoulder  harness  is 
uietaned  for  each  front  seat.  The 
shoulder  harueas  must  i>e  desisted  to 
protect  each  occupant  from  serious  head 
injury  when  the  occupant  experiences 
tlie  ultimate  inertia  forces  specified  in 
9  2S.SBl(bM2)  of  this  chapter.  Ihe 
shoulder  harness  instaSatioo  at  each 
flight  crewmember  station  must  pecnft 
the  crewmember,  wiien  seated  and  wiUi 
the  safety  beh  and  siioulder  harness 
fastened,  to  perform  afi  functions 
necessary  for  flight  operation.  For 
purposes  of  this  paragraph — 

(1)  The  date  of  mannfocture  of  an 
airplane  is  the  date  the  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete  and  meets  the 
FAA-approved  type  design  data;  and 

(2)  A  front  seat  is  a  seat  located  at  a 
flight  crewmember  station  or  any  seat 
located  alongside  such  a  seat 

991J15 

No  person  may  operate  a  limited 
category  dvil  aircraft  carrying  persons 
or  property  for  compensation  or  hire. 

991.317 
kciefL  ( 

(a)  No  person  nay  operate  a 
provisionally  tiortiBceted  dvil  ehcreft 
unless  that  person  is  eBj^bfa  far  s 
provisional  i 
under  9  21.213  of  I 

(b)  No  person  may  operate  e 
pffovleioiiaBy  oertfficeteu  onfH  sncrelt 
ooOToe  me  uiBiea  BCne*  omBavimn 
person  hes  spedfie  aufliority  tooa  so 
frtMB  nie  Anaanlstretor  eno  eacn  toreign 
country  tnfvesved. 


ftdsral  iUgbtar  / 


I 
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certificated  civil  aircraft  until  that 
change  has  been  ma4e  and  approved. 
Section  21 J9  of  this  chapter  applies  to 
operations  under  this  section, 
(j)  Each  person  operating  a 
provisionally  certificated  dvil  aircraft — 

(1)  May  carry  in  that  aircraft  only 
persons  who  have  a  proper  interest  in 
the  operations  allowed  by  this  section  or 
who  are  spedficaUy  authorized  by  both 
the  manufacturer  and  the  Administrator; 
and 

(2)  Shall  advise  each  person  carried 
that  the  aircraft  is  provisionally 
certificated. 

(k)  The  Administrator  may  prescribe 
additional  limitations  or  procedures  that 
the  Administrator  considers  necessary, 
including  limitations  on  the  number  of 
persons  who  may  be  carried  in  the 
aircraft 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  control  number  2120- 
0005) 

§91J1«   Ahreraflhavtig  experimental 


(c)  Unless  otherwise  authorized  by  the 
Diimrtor  of  Airworthiness,  no  person 
may  operate  a  provisionally  certificated 
dvil  aircraft  in  air  transportation. 

(d)  UnleM  otherwise  authorized  by 
the  Administrator,  no  person  may 
operate  a  provisionally  certificated  civil 
aircraft  except— 

(1)  In  direct  conjunction  with  the  type 
or  supplemental  type  certification  of 
that  aircraft: 

(2)  For  training  flight  crews,  including 
simulated  air  carrier  operations; 

(3)  Demonstration  flij^t  by  the 
manufacturer  for  prospective 
purchasers; 

(4)  Maricet  surveys  by  the 
manufacttuen 

(5)  Flight  checking  of  instruments, 
accessories,  and  equipment  that  do  not 
affect  the  basic  airworthiness  of  the 
aircraft;  or 

(6)  Service  testing  of  the  aircraft 

(e)  Each  person  (q>erating  a 
provisionaOy  certificated  dvil  aircraft 
shall  operate  within  the  prescribed 
limitations  displayed  in  die  aircraft  or 
set  forth  in  the  provisional  aircraft  flight 
manual  or  other  appropriate  document 
However,  when  operating  in  direct 
conjunction  widi  die  type  or 
supplemental  type  certification  of  the 
alroaft  that  person  shall  operate  under 
the  e}q)erimental  aircraft  limitations  of 
i  21.191  of  diis  chapter  and  when  flight 
testing.  shaU  operate  uxuler  the 
requirements  of  1 91.305  of  this  part 

(f)  Each  person  operating  a 
provisionally  certificated  dvil  aircraft 
shall  establish  approved  procedures 
foN- 

(1)  The  use  and  guidance  of  flight  and 
ground  personnel  in  operating  under  this 
section;  and 

(2)  Operating  in  and  out  of  airports 
where  takeoffs  or  approaches  over 
populated  areas  are  necessary.  No 
person  may  operate  that  aircraft  except 
in  compliance  with  the  approved 
procedures. 

(g)  Each  person  operating  a 
provisionally  certificated  dvil  aircraft 
shall  ensure  that  each  flight 
crewmember  is  properly  certificated  and 
has  adequate  knowledge  ot  and 
familiarity  with,  the  aircraft  and 
procedtfies  to  be  used  by  that 
crewmember. 

(h)  Each  person  operating  a 
provisionally  certificated  dvil  aircraft 
shall  maintain  it  as  required  by 
applicable  regulations  and  as  may  be 
spedally  prescribed  by  the 
Administrator. 

(i)  Whenever  the  manufacturer,  or  the 
Administrator,  determines  that  a  change 
in  design,  construction,  or  operation  is 
necessary  to  ensure  safe  operation,  no 
person  may  operate  a  provisionally 


(a)  No  person  may  operate  an  aircraft 
that  has  an  experimental  certificate — 

(1)  For  other  than  ttie  purpose  for 
which  the  certificate  was  issued;  or 

(2)  Carrying  persons  or  property  for 
compensation  or  hire. 

(b)  No  person  may  operate  an  aircraft 
that  has  an  experimontal  certificate 
outside  of  an  area  assigned  by  the 
Administrator  until  it  is  shown  that— 

(1)  The  aircraft  is  eontroUable 
throughout  its  normd  range  of  speeds 
and  throughout  all  the  maneuvers  to  be 
executed;  and 

(2)  The  aircraft  hai  no  hazardous 
operating  characteristics  or  design 
features. 

(c)  Unless  otherwise  authorized  by  the 
Adtninistrator  in  special  operating 
limitations,  no  persMi  may  operate  an 
aircraft  that  has  an  eocper^ental 
certificate  over  a  densely  populated 
area  or  in  a  congested  airway.  The 
Adcoinistrator  may  issue  spedal 
operating  limitations  for  particular 
aircraft  to  permit  takeoffs  and  landings 
to  be  conducted  over  a  densely 
populated  area  or  in  a  congested 
airway,  in  accordanoe  with  terms  and 
conditions  specified  in  the  authivization 
in  the  interest  of  safety  in  air  commerce. 

(d)  Each  person  operating  an  aircraft 
that  has  an  experimantal  certificate 
shall— 

(1)  Advise  each  person  carried  of  the 
experimental  nature  of  the  aircraft; 

(2)  Operate  under  VFR.  day  only, 
unless  otherwise  specifically  authorized 
by  the  Administratoc  and 

(3)  Notify  die  contfol  tower  of  the 
experimental  nature  of  the  aircraft  when 


operating  die  aircraft  faito  or  out  of 
airports  with  operating  control  towers, 
(e)  The  Administrator  may  prescribe 
additional  limitations  that  the 
Administrator  considers  necessary, 
induding  limitations  on  flie  persons  that 
may  be  carried  in  the  aiicraft 

(Approved  by  the  Office  of  Management  and 
Budget  under  OMB  contrd  sumbo'  2120- 
0005) 

S  91.321    Carriage  Of 


(a)  An  aircraft  operator,  other  than 
one  operating  an  aircraft  under  the  rules 
of  part  121. 125,  or  135  of  this  diapter, 
may  receive  payment  for  the  carriage  of 
a  candidate  in  a  Federal  Section,  an 
agent  of  Uie  candidate,  cr  a  person 
traveling  on  behalf  of  tht  candidate,  if— 

(1)  That  operator's  primary  business  is 
not  as  an  air  carrier  or  commerdal 
operator; 

(2)  The  carriage  is  conduded  under 
the  rules  of  this  part  91;  and 

(3]  The  payment  for  this  carriage  is 
reqidred,  and  does  not  exceed  the 
amount  required  to  be  paid,  by 
regulations  of  the  Federal  Election 
Commission  (11 CFR  et  teq.]. 

(b)  For  the  purposes  of  this  section, 
the  terms  "candidate"  and  "election" 
have  the  same  meaning  as  diat  set  forth 
in  the  regulations  of  the  Federal  Election 
CommissioiL 


§91423 

wslgMs  for  osrtan 
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(a]  Notwithstanding  any  other 
provision  of  the  Federal  Aviation 
Regulations,  the  Administrator  will 
approve,  as  provided  in  this  section,  an 
increase  in  the  maximum  certificated 
weight  of  an  airplane  tyfe  certificated 
under  Aeronautics  Bulletin  Na  7-A  of 
the  U.S.  Department  of  Commerce  dated 
January  1, 1931,  as  amended,  or  under 
the  normal  category  of  pert  4a  of  the 
former  Qvil  Air  R^ulatlons  (14  CFR 
Part  4a,  1964  ed.)  if  tiiat  airplane  ia 
operated  in  the  State  of  Alaska  by — 

(1]  An  air  taxi  operator  or  other  air 
carrier;  or 

(2)  The  U.S.  Department  of  Interior  in 
conducting  its  game  and  fish  law 
enforcement  activities  or  its 
management,  fire  1  detection,  and  fire 
suppression  activities  canceming  public 
lands. 

(b)  The  maximum  certificated  weight 
approved  under  this  section  may  not 
exceed — 

(1)12.500  pounds; 

(2)  115  percent  of  the  iiaximum  weight 
listed  in  die  FAA  aircrall  specifications; 

(3)  The  wd^t  at  whidi  the  ai^ane 
meets  the  positive  maneuvering  load 
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factor  requirement  for  die  normal 
categoiy  specified  in  1 23.337  of  diis 
chapter;  or 

(4)  The  weight  at  which  die  airplane 
meets  the  cliiu>,perfiomiance 
requirements  under  wh|'ch  it  was  type 
certificated. 

(c)  In  determining  the  maximum 
certificated  weight  the  Administrator 
considers  the  structural  soundness  of 
the  airplane  and  the  terrain  to  be 
traversed. 

(d)  The  maximum  certificated  weight 
determined  under  this  section  is  added 
to  die  airplane's  operation  limitations 
and  is  identified  as  the  maximum  weight 
authorized  for  operations  within  the 
State  of  Alaska. 


— — 
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Subpart 
MaintenMiee,  and 


Preventive 


{91.401 

(a]  This  subpart  prescribes  rules 
governing  the  maintenance,  preventive 
maintenance,  and  alterations  of  U.S.- 
registered  dvil  aircraft  operating  within 
or  outside  of  the  United  States. 

(b]  Sections  91.405, 91.409, 91.411, 
91.417,  and  91.419  of  this  subpart  do  not 
apply  to  an  aircraft  maintained  in 
accordance  with  a  continuous 
airworthiness  maintenance  program  as 
provided  ]n  part  121, 127. 129,  or 

S  135.411(a)(2)  of  diis  chapter. 

(c]  Sections  91.405  and  91.409  of  diis 
part  do  not  apply  to  an  airplane 
inspected  in  accordance  with  part  125  of 
this  chapter. 


S  91.403 

(a)  The  owner  or  operator  of  an 
aircraft  is  primarily  responsible  for 
maintaining  that  aircraft  in  an  auworthy 
condition,  induding  compliance  with 
part  39  of  this  chapter. 

(b)  No  person  may  perform 
maintenance,  preventive  maintenance, 
or  alteratioiu  on  an  aircraft  other  than 
as  prescribed  in  this  subpart  and  other 
apphcable  regulations,  including  part  43 
of  this  chapter. 

(c)  No  person  may  operate  an  aircraft 
for  which  a  manufacturer's 
maintenance  manual  or  instructions  for 
continued  airworthiness  has  been  issued 
that  contains  an  airworthiness 
limitations  section  unless  the  mandatory 
replacement  times,  inspection  intervals, 
and  related  procedures  specified  in  that 
section  or  alternative  inspection 
intervals  and  related  procedures  set 
forth  in  an  operations  specification 
approved  by  the  Admiiysteator  under 
part  121, 127  or  135  of -th»  chapter  or  fai 
accordance  with  an  inqteetion  propam 
approved  under  B  91>400(e)  have  been 
comp^edwith.      '. 


S91.40S 

Each  owner  or  operator  of  an 
aircraft — 

(a)  Shall  have  diat  aircraft  inspected 
as  prescribed  in  subpart  E  of  ^s  part 
and  shall  between  tiequired  inspections, 
except  as  provided  in  paragraph  (c)  of 
this  section,  have  discrepancies  repttired 
as  prescribed  in  part  43  of  dds  chapter 

(b)  Shall  ensure  that  maintenance 
personnel  make  appropriate  entries  in 
the  aircraft  maintenance  records 
indicating  the  aircraft  has  been 
approved  for  return  to  service; 

(c)  Shall  have  any  inoperative 
instrument  or  item  of  equipment 
permitted  to  be  inoperative  by 

S  91.213(d)(2]  of  diis  part  repaired, 
replaced,  removed,  or  inspected  at  the 
next  required  inspection;  and 

(d)  When  listed  discrepandes  include 
inoperative  instruments  or  equipment 
shall  ensure  that  a  placard  has  been 
installed  as  required  by  §  43.11  of  diis 
chapter. 

{91.407   OperaBon  after  maintenance, 
pfWOTinw  11— iwnwiBe,  rMNiHaing,  or 


(a)  No  person  may  operate  any 
aircraft  that  has  undergone 
maintenance,  preventive  maintenance, 
rebuilding,  or  alteration  unless — 

(1)  It  has  been  approved  for  return  to 
service  by  a  person  authorized  under 

S  43.7  of  this  chapter;  and 

(2)  The  maintenance  record  entry 
required  by  1 43.9  or  {  43.11,  as 
applicable,  of  diis  chapter  has  been 
made. 

(b)  No  person  may  carry  any  person 
(odier  than  crewmembers)  in  an  aircraft 
that  has  been  maintained,  rebuilt  or 
altered  in  a  manner  that  may  have 
appreciably  changed  its  flight 
characteristics  or  substantially  aftected 
its  operation  in  flight  until  an 
appropriately  rated  pilot  with  at  least  a 
private  pilot  certificate  flies  the  aircraft, 
makes  an  operational  check  of  the 
maintenance  performed  or  alteration 
made,  and  logs  the  flight  in  the  aircraft 
records.   . 

(c)  The  aircraft  does  not  have  to  be 
flown  as  required  by  paragraph  (b)  of 
this  section  if,  prior  to  flight  ground 
tests,  inspection,  or  both  show 
conclusively  that  the  maintenance, 
preventive  maintenance,  rebuilding,  or 
alteration  has  not  appredably  changed 
the  flight  characteristics  or  substantially 
affected  the  flight  operation  of  the 
aircraft. 

(Approved  by  tlie  Office  of  Managemeht  ahd . 
Bwi^t  under  OMB  coBtrol  nnml>er  2121^  : 
0005) 


{91,409 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
operate  an  airaaft  unleis.  widdn  the 
preceding  12  calendar  mondis,  it  has 
had — 

(1)  An  annual  inspection  in 
accordance  with  part  43  of  this  chapter 
and  has  been  approved  for  return  to 
service  by  a  person  authorized  by  1 43.7 
of  this  chapter,  or 

(2)  An  inspection  for  the  issuance  of 
an  airworthiness  certificate  in 
accordance  with  part  21  of  this  chapter. 

No  inspection  performed  under 
para^ph  (b)  of  this  section  may  be 
substituted  for  any  inspection  required 
by  this  paragraph  unless  it  is  performed 
by  a  person  authorized  to  perform 
annual  inspections  and  is  entered  as  an 
"annual"  inspection  in  the  required 
maintenance  records. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
operate  an  aircraft  carrying  any  person 
(other  than  a  crewmember)  for  hire,  and 
no  person  may  give  flight  instruction  for 
hire  in  an  aircraft  whidi  that  person 
provides,  unless  within  the  preceding 
100  hours  of  time  in  service  the  aircraft 
has  received  an  annual  or  lOO^our 
inspection  and  been  approved  for  retiuti 
to  service  in  accordance  with  part  43  of 
this  chapter  or  has  received  an 
inspection  for  the  issuance  of  an 
airworthiness  certificate  in  accordance 
with  part  21  of  this  chapter.  The  100- 
hour  limitation  may  be  exceeded  by  not 
more  than  10  hours  while  en  route  to 
reach  a  place  where  the  inspection  can 
be  done.  The  excess  time  used  to  reach 
a  place  where  the  inspection  can  be 
done  must  be  included  in  computing  the 
next  100  hours  of  time  in  service. 

(c)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to — 

(1)  An  aircraft  that  carries  a  special 
flight  permit,  a  current  experimental 
certificate,  or  a  provisional 
airworthiness  certificate: 

(2)  An  aircraft  inspected  in 
accordance  with  an  approved  aircraft 
inspection  program  under  part  125, 127, 
or  135  of  this  diapter  and  so  identified 
by  the  registration  number  in  the 
operations  specifications  of  the 
certificate  holder  having  the  approved 
inspection  program; 

(3)  An  aircraft  subject  to  the 
requirements  of  paragraph  (d)  or  (e)  of 
this  section;  or 

(4)  Turbine-powered  rotorcraft  when 
the  operator  elects  to  insped  that 
rotorcraft  in  aooordancewith  paragraph 
(e]of  thissection.^ 

(d)  Progressive  inspection.'  Each 
registered  owner  or  operator  of  an 
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aircraft  desiring  to  us*  a  pragrsssive 
inspection  jvagram  must  subnit  a 
written  request  to  die  FAA  Flight 
Standards  district  office  having 
Jurisdiction  over  the  area  in  which  the 
applicant  is  located,  and  shall  provide— 

(1)  A  certificated  mechanic  lulding  an 
inspection  authorization,  a  certificated 
airframe  repair  station,  or  the 
manufacturer  of  the  aircraft  to  supervise 
or  conduct  the  progressive  inspection; 

(2)  A  current  inspection  procedures 
manual  available  and  readily 
understandable  to  pilot  and 
maintenance  personnel  containing,  in 
detail— 

(i)  An  explanatlca  of  the  progressive 
inspection.  indwfiM  the  continuity  6! 
inapection  responsiUlity,  die  makhig  of 
reports,  and  the  keeping  of  records  and 
technical  reCsfenoe  matariah 

(ii)  An  fawpection  schedule,  specifying 
the  intervals  in  hours  or  days  when 
routine  iBstractions  for  exceedbig  an 
inspection  interval  by  not  more  than  10 
hours  while  en  route  and  for  changing 
an  inspectioB  interval  because  of  sovloe 


(iii)  Sample  routine  and  detailed 
inspection  forms  and  instructions  for 
thdrusesand 

(iv)  Sample  reports  and  recocds  and 
instivctions  for  their  use; 

(3)  Enough  boosing  and  equipoient  for 
necessary  disassembly  and  proper 
inspection  of  the  aircraft;  and 

(4)  Appropriate  offrent  technical 
information  for  tfie  ahrcraft 

The  frequency  end  detail  of  the 
progressive  inspection  shall  provide  for 
the  complete  Inspection  of  the  aircraft 
witfiln  each  12  calendar  months  and  be 
consistent  witt  tiie  manufacturer's 
recommendations,  fidd  service 
experience,  and  the  kind  of  operation  in 
which  tfie  aircraft  is  engaged.  The 
progressive  inspection  schedule  onut 
ensure  diat  the  aircraft,  at  all  times,  will 
be  airwoitiiy  and  wHI  conform  to  all 
applicable  FAA  eircraft  specifications, 
type  certificate  data  sheets, 
airworthiness  dtaocdvas,  and  other 
approved  data.  If  tbe  progressive 
Inspection  is  discootinaed.  the  owner  or 
operator  shall  immediately  nod^  the 
local  FAA  Fbght  Standards  (ttstrict 
office,  in  writag.  of  the  diroontinuance. 
After  the  discontinuance,  Ike  first 
annual  inspection  under  i  n4(N(a)(l)  is 
due  within  12  calendar  months  after  ttie 
last  complete  inspection  of  the  aircraft 
under  the  progressive  inspectioa.  The 
lOlMiour  Inepectkm  under  I  S1.40e(b)  is 
due  within  100  boors  after  that  oonplele 
inepectiaa.  A  conplete  inspection  of  die 
aircraft,  for  die  purpose  of  detendniiQ 
when  the  annual  and  MNMiour 
inspections  are  due.  revikes  a  detailed 


inspection  ei  the  airmaft  and  all  its 
components  in  aoconlance  with  the 
progressive  inspection.  A  routine 
inspection  of  the  airaraft  and  a  detailed 
inflection  of  several  components  is  not 
conridered  to  be  a  complete  inspection. 

(e]  lo/se  airplanet  (to  which  part  125 
IB  not  appBcable),  turbojet  multiengine 
aiiplanes,  turbopropeller-powered 
multiengine  oirplanaB,  and  turbine- 
powered  rotorcraft.  No  person  may 
operate  a  large  airplane,  turbojet 
multiengine  airplane^  turbopropeller- 
powered  multiengine  airplane,  or 
txirbine-powered  rotorcraft  unless  the 
replacement  times  for  life-limited  parts 
specified  in  the  aircmft  qiedfications, 
type  data  sheets,  or  other  documents 
approved  by  the  Administrator  are 
complied  with  and  the  airplane  or 
turbine-powered  rotorcraft,  including 
the  airframe,  engines,  propdlers,  rotors, 
appliances,  survival  equipment  and 
emergency  equipmeat,  is  inspected  in 
accordance  with  an  Inspection  program 
selected  under  the  ivovisions  of 
paragraph  (f)  of  this  section,  except  that, 
the  owner  or  operator  of  a  turbine- 
powered  rotorcraft  may  elect  to  use  the 
inspection  provisions  of  S  91.409(a].  (b), 
(c),  or  (d)  in  hen  of  an  inspection  option 
ofS91-409(f). 

(f)  SelectioD  ofirapection  program 
under  paragraph  (e)  of  this  section.  Hie 
registered  owner  or  operator  of  each 
airplane  or  turbine-powered  rotorcraft 
described  in  paragraph  (e)  of  this 
section  must  select  Identify  in  the 
aircraft  maintenance  records,  and  use 
one  of  the  following  programs  for  the 
inspection  of  the  aircraft 

(1)  A  continuous  airworthiness 
inspection  program  that  is  part  of  a 
continuous  aimorthlness  maintenance 
program  currentiy  ia  use  by  a  person 
holding  an  air  carrier  operating 
certificate  or  an  operating  certificate 
issued  under  part  IZI,  127,  or  135  of  this 
chapter  and  operatiag  diat  make  and 
model  abtTaft  under  part  121  of  this 
chapter  or  operating  that  make  and 
model  under  part  135  of  this  diapter  and 
maintaining  it  under  8  13S.411(aK2]  of 
this  chapter. 

(2)  An  approved  aircraft  inspection 
program  approved  mder  §  135.419  of 
this  chapter  and  cmrendy  in  use  by  a 
person  holding  an  operating  certificate 
issued  under  part  ISB  of  this  chapter. 

(3)  A  current  inspection  program 
reconusended  by  die  manufocturer. 

(4)  Any  odier  mspocUon  program 
est^ished  by  the  registered  owner  or 
operator  oi  diet  airplane  or  turbine- 

'  powered  rotorcraft  and  approved  by  the 
Administrator  aadetparayaiA  (g)  of 
this  sectimL  However,  the  Administralar 
may  require  revision  of  this  inspection 


program  in  accordance  with  the 
proviaians  of  1 91.415. 
Each  operator  shall  include  in  die 
selected  program  die  name  and  address 
of  the  person  responsible  for  scheduling 
the  inspections  required  by  the  program 
and  make  a  copy  of  that  program 
available  to  die  person  performing 
inspections  on  the  aircraft  and.  upon 
request  to  the  Administrator. 

(g)  Inspection  program  approved 
under  paragraph  (e)  of  this  section.  Each 
operator  of  an  aiiplane  or  turbine- 
powered  rotorcraft  desiring  to  establish 
or  change  an  approved  inspection 
program  under  paragrapli  (f)(4)  of  this 
section  must  submit  the  projpam  for 
approval  to  the  local  FAA  night 
Standards  district  office  having 
jurisdiction  over  the  area  in  which  the 
aircraft  is  based,  llie  program  must  be 
in  writing  and  indude  at  least  die 
following  information: 

(1)  Instructions  and  ptoceduras  for  the 
conduct  of  hispections  for  the  particular 
make  and  modd  airplane  or  tiuiiine- 
powerad  rotorcraft.  indading  necessary 
tests  and  checks.  The  InBtractions  and 
procedures  must  set  forth  in  detaO  the 
parts  and  areas  of  the  airframe,  engines, 
propellers,  rotors,  and  appliances, 
induding  surviv^  and  anergency 
equipment  required  to  be  inspected. 

(2)  A  schedule  fof  performing  die 
inspections  that  must  ba  perfonoed 
under  the  program  exprtssed  in  terms  of 
the  time  in  service,  caleadar  time, 
number  of  system  operations,  or  any 
combination  of  these. 

(h)  Changes  from  one  inspection 
program  to  another.  When  an  operator 
changes  from  one  inspectlaB  program 
under  paragraph  (f)  of  Ala  sedioo  to 
another,  the  time  in  eervioe.  calendar 
times,  or  cydes  of  operation 
accumulated  under  the  previous 
program  must  hm  applied  in  determining 
inspection  due  times  amler  die  new 
program. 


(Apivoved  l>y  the  Office  of  Management  and 
Bndget  mder  OMB  control  number  2120- 
0005)  j 

§91.411   ANlmsisi  aysssti  aaJslMaiis 

(a)  No  persm  may  opanrte  an 
airplane,  or  helico|iter.  In  controlled 
airspace  under  ffR  mkas— 

(1)  Widdn  the  preoedlii«  24  calemfair 
moitfha,  each  atatic  pressnra  system, 
each  altimeter  instranent  and  each 
automatic  preaaura  ^ttade  reporting 
system  has  been  tested  and  Inspected 
and  foaad  to  ccnqily  wfth  appendix  B  of 
part«Sofdiiai^^ter. 

(2)  Bxoapt  far  Iba  asaof  system  Aaia 
and  aHeiaaSs  static  prosaare  vahwe. 
following  any  opening  and  i 
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(3)FoUowl^to8tdiaMflm< 
maiatanaaoe  en  the  aal 
"'"*•"*-  "rriliiMI  ijiiiai  sriki'jUC 
transponder  where  data  i 
error  could  be  iatoodnead.  the  I 
system  haa  been  tested, 
found  to  comply  with  pat^iiVh  fc). 
appendix  E,  of  part  43  of  diis  chapter. 

(b)  Ibe  tests  laquisBd  fay  paiayi^ 
(a)  of  this  section  must  be  coadiictsd 
by— 

(1)  Hie  manuCadurer  of  the  aliplaaa. 
or  heUcoptec  on  which  the  tests  mid 
inspections  are  to  be  prr^rmod: 

(^  A  certificatad  r^air  station 
properly  equipped  to  perform  dwse 
functions  and  holding— 

(i)  An  Instrument  rating,  Class  I: 

(ii)  A  limited  instrunlent  rating 
appropriate  to  the  make  and  model  of 
appliance  to  be  tested; 

(iii)  A  limited  rating  appropriate  to  the 
test  to  be  performed; 

(iv)  An  airframe  rating  appropriate  to 
the  aiiplane.  or  faeHcoptei;  to  be  tested; 
or 

(v)  A  limited  rating  for  a  maauliacturer 
issued  for  die  appHaaoe  In  aeeerdanee 
widi  S  14S.101(b)H)  of  ddi  chapter  or 

(3)  A  oerttficated  mechanic  with  an 
aMrame  rating  (static  pressme  system 
teats  and  laspw^kmB  mly). 

(c)  Altimeter  nd  altftirfe  lepwUi^ 
equipment  appiavod  under  TadnicaJ 
Standard  Ordera  are  ooRsidered  to  be 
tested  and  fesspocted  as  of  die  date  of 
their  maaniaUaie. 

(d)  Wo  person  may  oparats  an 
-'t'"'  m- hTtlirvptm- In  rentroMed 
airspace  aader  ffK  at  an  ahitade  abava 
the  maxisaan  aJtUade  at  wUek  all 
altimeters  and  die  otanaticaltltnde 
reparting  syatem  of  that 
hsbooptec  have  been 

S  91.413   KtZ 


(a)  No  pesons  may  use  an  ATC 
transponder  diat  is  spedfied  in 
91.215(a).  121.345(c).  127^23^].  or 
S  13S.143(c)  of  diis  chapter  imless. 
within  the  preceding  24  calendar 
months,  the  ATC  transponder  has  been 
tested  and  inspected  and  found  to 
comply  with  appendix  F  of  part  43  cf 
this  chapter  ai^ 

(b)  Ponowtag  any  installation  or 
malnleiianoe  on  an  ATC  tiaiispuudei 
where  data  correspondence  error  cooU 
be  in»edaoed,  the  IntegnteJ  system  has 
been  tested,  inspected,  and  lead  to 
comply  with  parapaph  W>  appsadlK  B. 
of  part  49  ^  iria  chaptsr. 

(c)1ta  lasts  aa 


(1)  A  ccrtifieateiliepairttattDn 
properly  equipped  to  perform  thoaa 
functions  sod  tinlifing 

(i)  A  raifio  rating.  Class  HI: 

(ii)  A  limited  radio  saiai  opprapriata 
to  this  moke  aad  mnrini  tsaamnMim  ta 
betestadi 

(iii)  A  UaHled  catiiV  appiDpiiato  ta  *e 

testtobaperfonned: 
ehr)Ai 


|MSdai<b)(4)a« 


in( 
diiS4 
(4  AhjBJdsr  of  a  coatinnoas 

providad  in  part  121. 127  L. 

i  135.411(aN2)  of  tUa  chapten  or 

(3)  The  maiirfai  tmai  of  ihe  aircraft  ( 
whkh  die  tranqiondsr  tabs  tested  is 
installed,  if  the  transponder  waa 
laalaiid  by  that  mamifactarer. 

S9t41ft 


(a)  Whenever  the  Administrater  findb 
that  revisions  to  aa  approved  aircraft 
inspedioB  program  ander  i  9L«i0ffl(4) 
are  necessary  iar  Ibe  oanMnned 
adequacy  of  the  propaai.  the  oamer  or 
operator  shall,  after  notificatioa  by  dm 
Adrntaiatrata^  asaka  aagr  chaagas  ia  dm 
program  foaiDd  to  be  neoeaaaty  by  the 
Adminlatrator. 

(b)  The  owner  or  operatar  may 
petition  the  Administrator  to  reconakkr 
the  nolioe  to  BMks  any  chaages  in  a 
program  in  acoardanee  with  paramaph 
(a)afddssadiaa. 

(c)  The  petltian  mnst  be  fied  wHh  die 
FAA  FUght  StandaRls  diatriet  office 
which  reqnestad  the  chaise  to  dw 
pre^am  wIdriB  30  daysafter  dm 
certtficata  holder  lacaivoa  the  Bettea. 

(d)  Except  hi  the  caee  of  an  emeigency 
reqahiag  ianaediate  action  in  die 
hrtereat  of  safety,  the  fiMag  of  ^ 
petitien  stay*  the  nodoe  pemMng  a 
decWon  by  die  Admlaisfeator. 

(a)  Except  far  work  perfonned  la 
aooaidanoa  wHh  f  i  ffLill  and  tL41S, 
each  regislmad  aMimr  or  operator  shaH 
keep  me  HoUowing  secords  far  (he 
periods  speciflad  In  parapstdiW  of  die 
sectian: 

(1)  Records  of  the  maintenanca, 
preveaUm  aashstsnanoe,  and  aftaeation 
andraoasdsoftha 
progKsalve.  as 

apptowad  hnpi . ^r-r 

for  each  aisGnft  (todadtag  dm  ahfrani^ 
and  each  engine,  propeller,  rotoi;  and 
applianoa  of  aa  atacraft.  The  raeoads 
maatlnchda 

aocqitable  to  te  fiihafafaliaWlil  af  te 


(II)  Hie  data  of  ccnqdofioB  of  An 
performed;  and 

(iii)  The  signatun,  and  certificate 
number  of  die  person  approving  dm 
ssrcran  for  letuiii  to  service. 

(2) 


(1) 

nlrfrnme. 


(ii)  Ihe  I 
parts  of  each  i 
rotor,  and  a; 

(ia)  The  time  siace  last  oveihad  of  all 
items  installed  on  the  aiicnit  svhich  aaa 
required  to  be  overhauled  on  a  specified 
time  basis. 

(iv)  The  current  inspectioa  atatas  of 
the  aircraft  indudiag  the  tinw  shsoe  the 
last  inspectioa  esquired  by  dw 
inspedian  program  aadar  ««^*nh  the 
aircraft  and  its  appliaaces  are 
maintained. 

(v)  Hie  current  status  of  TplirsWe 
airworthiness  directives  (AD)  inrlnriiig^ 
for  each,  the  method  of  compUanoe,  the 
AD  number,  and  revision  date.  If  the  AD 
involves  recurring  action,  the  time  and 
date  when  the  next  action  is  reqolxed. 

(vi)  Copies  of  the  forms  presofbed  by 
S  43.9(a]  of  this  chapter  for  each  major 
alteration  to  the  auaauie  and  cuiieiidy 
installed  engines,  rotors,  propellers,  fmd 
applianeee. 

(b)  The  owner  or  operator  shall  retain 
the  foUewiag  neoorda  far  the  pertads 
prescribed: 

(1)  The  records  specified  in  pax^ivh 
(a)(l]  of  dus  ssctioD  shall  be  mtalwid 
until  die  work  is  lapaated  or  siyarsaded 
by  other  work  or  for  1  year  after  the 
woric  is  performed. 

(2)  The  reeords  spedfied  In  paragraph 
(a)(2)  of  dds  section  shall  be  retained 
and  transferred  with  the  aircraft  at  the 
time  the  aircraft  ia  BohL 

(3)  A  list  of  defects  finished  to  a 
registered  owner  or  operator  under 

1 43.11  of  diia  chapter  shafl  be  retained 
until  the  defects  are  repaired  and  the 
aircran  is  approved  for  rstiirn  to  service. 

(c)  "nie  owner  or  operator  shril  make 
all  nmintenanuB  records  reqatied  to  be 
kept  by  this  section  available  for 
inspedioB  by  the  Administrator  or  aay 
authoriced  wipraacntative  of  the 
National  Tsansportatian  Safatf  Board 
(NTSB).  In  addition,  die  owner  cr 
operator  shaO  present  Form  987 
described  in  paragn^ih  (dQ  of  this 
section  for  inspection  upon  request  of 
aay  law  enforcement  officer. 

(d)  TVhen  a  foel  tank  is  installed 
widdn  the  passenger  compartment  or  a 
baggage  oomparlmenft  pursuant  to  yazt 
43  01  this  chapter,  a  copy  of  PAA  Form 
337  stmli  oo  kept  on  boars  me  modutoa 
aircraft  by  die  owner  or  opntttm. 


un* 


Ffd»«lJUgbl» 
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(Approvtd  by  tl)e  Office^of  MaaagenMnt  and 
BiK^et  under  0MB  oontro]  number  2120- 
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ftl41t  Traiwtarefi 

Any  owner  or  operator  who  sella  a 
U^-registered  aircraft  shall  transfer  to 
the  purchaser,  at  the  time  of  sale,  the 
following  records  of  that  aircraft,  in 
plain  language  form  (w  in  coded  form  at 
the  election  of  the  purchaser,  if  the 
coded  form  provides  for  the 
preservation  and  retrieval  of 
information  in  a  manner  acceptable  to 
the  Administrator 

(a)  The  records  specified  in 
1 91.417(a)(2). 

(b)  The  records  specified  in 

§  91.417(a)(1)  which  are  not  included  in 
Uie  recoids  covered  by  paragraph  (a)  of 
this  section,  except  that  the  purchaser 
may  permit  the  seller  to  keep  physical 
custody  of  such  records.  However, 
custody  of  records  by  the  seller  does  not 
relieve  the  purchaser  of  the 
responsibility  under  S  91.417(c)  to  make 
the  records  available  for  inspection  by 
the  Administrator  or  any  authorized 
representative  of  the  National 
Transportation  Safety  Board  (NTSB). 

f  91.421    RatNJlt  engine  maintananoe 


(a)  The  owner  or  operator  may  use  a 
new  maintenance  record,  without 
previous  operating  history,  for  an 
aircraft  engine  rebuilt  by  the 
manufacturer  or  by  an  agency  approved 
by  the  manufacturer. 

(b)  Each  manufacturer  or  agency  that 
grants  zero  time  to  an  engine  rebuilt  by 
it  shall  enter  in  the  new  record — 

(1)  A  signed  statement  of  the  date  the 
engine  was  rebuilt; 

(2)  Each  change  made  as  required  by 
airworthiness  directives;  and 

(3)  Each  change  made  in  compliance 
with  manufacturer's  service  bulletins,  if 
the  entry  is  specifically  requested  in  that 
bulletin. 

(c)  For  the  purposes  of  this  section,  a 
rebuilt  engine  is  a  used  engine  that  has 
been  completely  disassembled, 
inspected,  repaired  as  necessary, 
reassembled,  tested,  and  approved  in 
the  same  manner  and  to  the  same 
tolerances  and  limits  as  a  new  engine 
with  either  new  or  used  parts.  However, 
all  parts  used  in  it  must  conform  to  the 
production  drawing  tolerances  and 
limits  for  new  parts  or  be  of  approved 
oversized  or  undersized  dimensions  for 
a  new  engine. 


Subpart  F— Large  antf  Turbbw- 
PowwmI  MultlanQliK  Ahpteno 

S  91.501    AppNcaMMy. 

(a)  This  subpart  prescribes  operating 
rules,  in  addition  to  those  prescribed  in 
other  subparts  of  this  part,  governing  the 
operation  of  large  and  of  turbojet- 
powered  multiengine  civil  airplanes  of 
U.S.  registry.  The  operating  rules  in  this 
subpart  do  not  apply  to  those  airplanes 
when  they  are  required  to  be  operated 
under  parts  121, 125, 129, 135,  and  137  of 
this  chapter.  (Section  91.409  prescribes 
an  inspection  program  for  large  and  for 
turbine-powered  (turbojet  and 
turboprop)  multiengine  airplanes  of  U.S. 
registiy  when  they  are  operated  under 
this  part  or  part  129  or  137.) 

(b)  Operations  that  may  be  conducted 
under  the  rules  in  this  subpart  instead  of 
those  in  parts  121, 129^  135.  and  137  of 
this  chapter  when  common  carriage  is 
not  involved,  include— 

(1)  Ferry  or  training  flights; 

(2)  Aerial  work  operations  such  as 
aerial  photography  or  survey,  or  pipeline 
patrol,  but  not  including  fire  fighting 
operations; 

(3)  Flights  for  the  demonstration  of  an 
airplane  to  prospective  customers  when 
no  charge  is  made  except  for  those 
specified  in  paragraph  (d)  of  this 
section; 

(4)  Flights  conducted  by  the  operator 
of  an  airplane  for  his  personal 
transportation,  or  the  transportation  of 
his  guests  when  no  charge,  assessment, 
or  fee  is  made  for  the  transportation; 

(5)  Carriage  of  officials,  employees, 
guests,  and  property  of  a  company  on  an 
airplane  operated  by  that  company,  or 
the  parent  or  a  subsidiary  of  the 
company  or  a  subsidiary  of  the  parent, 
when  the  carriage  is  within  the  scope  of, 
and  incidental  to,  the  business  of  the 
company  (other  than  transportation  by 
air)  and  no  charge,  assessment  or  fee  is 
made  for  the  carriage  in  excess  of  the 
cost  of  owning,  operating,  and 
maintaining  the  airplane,  except  that  no 
charge  of  any  kind  may  be  made  for  the 
carriage  of  a  guest  of  a  company,  when 
the  carriage  is  not  wifhin  the  scope  of, 
and  incidental  to,  the  business  of  that 
company; 

(6)  The  carriage  of  company  officials, 
employees,  and  guests  of  the  company 
on  an  airplane  operated  under  a  time 
sharing,  interchange,  or  joint  ownership 
agreement  as  defined  in  paragraph  (c)  of 
this  section; 

(7)  The  carriage  of  property  (other 
than  mail)  on  an  airplane  operated  by  a 
person  in  the  furtherance  of  a  business 
or  employment  (other  than 
transportation  by  air)  when  the  carriage 


Is  within  the  scope  of,  and  incidental  to. 
that  business  or  employment  and  no 
charge,  assessment,  or  fee  is  made  for 
the  carriage  other  dian  tti^se  specified 
in  paragraph  (d)  of  this  section; 

(8)  The  carriage  on  an  airplane  of  an 
athletic  team,  sports  group,  choral  group, 
or  similar  group  having  a  common 
purpose  or  objective  whea  there  is  no 
charge,  assessment,  or  fee  of  any  kind 
made  by  any  person  for  that  carriage; 
and 

(9)  The  carriage  of  persons  on  an 
airplane  operated  by  a  person  in  the 
furtherance  of  a  business  other  than 
transportation  by  air  for  the  purpose  of 
selling  them  land,  goods,  or  property, 
including  franchises  or  distributorships, 
when  the  carriage  is  within  the  scope  of. 
and  incidental  to,  that  business  and  no 
charge,  assessment,  or  fee  is  made  for 
that  carriage. 

(c)  As  used  in  this  section — 

(1)  A  "time  sharing  agreement"  means 
an  arrangement  whereby  a  person 
leases  his  airplane  with  fight  crew  to 
another  person,  and  no  charge  is  made 
for  the  flights  conducted  under  that 
arrangement  other  than  those  specified 
in  paragraph  (d)  of  this  section; 

(2)  An  "interchange  agreement" 
means  an  arrangement  whereby  a 
person  leases  his  airplane  to  another 
person  in  exchange  for  equal  time,  when 
needed,  on  the  other  person's  airplane, 
and  no  charge,  assessment,  or  fee  is 
made,  except  that  a  charge  may  be 
made  not  to  exceed  the  difference 
between  the  cost  of  owniiig.  operating, 
and  maintaining  the  two  airplanes; 

(3)  A  "joint  ownership  agreement" 
means  an  arrangement  whereby  one  of 
the  registered  joint  owners  of  an 
airplane  employs  and  furnishes  the 
fii^t  crew  for  Uiat  airplane  and  each  of 
the  registered  joint  owners  pays  a  share 
of  the  charge  specified  in  the  agreement. 

(d)  The  following  may  be  charged,  as 
expenses  of  a  specific  flight,  for 
transportation  as  authorized  by 
paragraphs  (b)  (3)  and  (7)  and  (c)(1)  of 
this  section: 

(1)  Fuel,  oil,  lubricants,  and  other 
additives. 

(2)  Travel  expenses  of  the  crew, 
including  food,  lodging,  and  ground 
transportation. 

(3)  Hangar  and  tie-dowm  costs  away 
from  the  aircraft's  base  of  operation. 

(4)  Insurance  obtained  for  the  specific 
flight. 

(5)  Landing  fees,  airpoit  taxes,  and 
similar  assessments. 

(6)  Customs,  foreign  permit,  and 
similar  fees  directly  related  to  the  flight. 

(7)  In  flight  food  and  beverages. 

(8)  Passenger  ground  tmnsportation. 
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(^  Fli^  ptanafag  and  weather 
contract  a^rieea. 

(10)  An  additional  cbatge  equal  to  190 
percent  of  theexpeiMca  uited  io 
paragraph  (dXlJ  of  this  section. 

S91.S03   Rymg  equipment  and 


(a)  The  pflot  in  ceramend  of  an 
airplane  tliel  emore  tiiat  the  foUowving 
flying  eqalpweitl  and  eeroneetfcal 
charts  aod  data,  in  caiTent  and 
appropriate  fatm,  avaeeceaeible  far 
each  flight  at  (he  piiet  atation  of  tbe 
airplane: 

(1)  A  flMUifht  hav^  at  iBMt  twe 
size  "D"  cells,  or  the  eiqiMiekat.  ftat  to 
in  good  worldfig  order. 

(2)  A  cockpit  checklist  containing  die 
procedures  required  by  paragraph  (b)  of 
this  section. 

(3)  Pertinent  aertmantical  charts. 

(4)  For  IFR.  VFRoTeMhe4op,  or  night 
operatioiiB,  eech  pertinent  nevigatienel 
en  foote,  lenninal  aMS*  and  appfoadi 
and  letdown  chart 

(5)  in  tile  ceie  of  mahi engine 
airplanes,  oncengiae  inoperaliva  ciiari> 
performance  data. 

(b)  Each  cockpit  checklist  must 
contain  the  following  proeedutes  and 
siiaU  be  ueed  l>y  the  fl^t  crcwweiabers 
when  operating  tbe  airplaoe: 

(1)  Before  startioa  eagioet. 

(2)  Before  takea£ 

(3)  Cruise. 

(4)  Before  landing. 

(5)  After  landKng. 

(6)  Stoppmg  engines. 
(7j  Emergencies. 

(c)  Each  emergency  cockpit  dwckllat 
pmcedan  reqeired  by  perapaph  (bH{7) 
of  this  eectioQ  most  contain  Hm 
foQowiag  psooedurea,  as  appropriate: 

(1)  Emergency  operation  of  fuel 
hydraulic  electricaL  and  SMdianical 
systeats. 

(2)  finergeacy  operatimi  of 
instruments  axid  controls. 

(3)  Engine  inoperative  procedures. 

(4)  Any  other  procedures  necessary 
for  safety. 

(d)  Tee  equipnieiit,  diarts,  and  data 
prescribed  in  this  section  sfaafl  be  nsed 
by  the  pilot  in  command  and  oAer 
members  of  die  fli^t  crew,  when 
pertinent 

§91.505   FamHiarlty  uibb 


(a)  Each  pilot  in  onmmund  of  an 
airplane  shafl.  beSore  begjaning  a  Ili^t 
become  famifiar  with  the  Airplane  FG^ 
Manual  for  that  aiiplane,  if  one  is 
required,  and  with  any  placards,  listiags, 
instnnnent  oiaiUi^gs.  or  any 
combination  ftereof.  p-nwtnintug  eack 
operating  udtatfon  preecrfbed  for  (hat 
airplane  by  die  Adniinisti  elm ,  induiflBg 
those  specified  in  S  91.9(b). 


(O)  Each  required  meniber  of  the  crew 
shall,  before  beginning  a  A^it,  becoiue 
lamiiiar  wntn  tne  cmergeDcy  et^uipment 
installed  on  the  airpfane  to  which  that 
crewmeraber  is  assigned  and  with  die 
procedures  to  be  followed  for  the  nee  of 
that  eqwipnient  in  an  emeigeuLj 
sttaation. 


I91J11 


S91.M7 

the-top  ornigM  ¥FR  4 

No  peraon  may  operate  an  ak . 
over-die-top  or  at  night  under  VFR 
unless  that  airplane  is  equipped  %nth  the 
instruments  and  equipment  required  for 
JFR  operaHena  aader  1 91J30S[<S)  and 
one  electric  ienifing  H^tt  for  ni^it 
opeFattees.  Eadi  required  bntranent 
and  item  of  eqaipmeut  must  he  in 
operable  cenditiott. 


|91J0t   Burutwai 


(a)  No  peraon  any  take  off  mi 
airplane  for  a  fli^t  over  water  meie 
than  50  naalical  naleafinnn  tbe  neareet 
shore  unleas  that  aiipiane  ia  equipped 
with  a  life  preserver  or  an  anneeed 
flotation  aseaoB  far  ead  oco^MBit  cf  die 
airplane. 

(i^  No  peraon  mey  take  off  an 
airplaoe  for  a  fli^t  over  water  aure 
thai  30  Minutes  flying  time  or  100 
nautical  miles  from  the  nearest  share 
unless  it  has  on  board  the  following 
survival  equipment 

(1)  A 1^  presenrer,  equipped  with  an 
approved  surrfvor  locator  l^ht  for  eadi 
occiqMHrt  of  the  airplane. 

(2)  Enough  Merafts  (eech  equipped 
with  an  approved  aurvhnd  loostor  ti^Q 
of  a  rated  capacity  and  buoyancy  to 
accommodate  the  occe^tents  of  ^e 
airplene. 

^)  At  leaatone  pyrotechnic  a^nehng 
device  for  each  Msraft 

j^i  \.^nv  BBii'^weyuu^  ivacer-reaiaiant, 
portable  emergency  radio  ■igmiihig 
device  that  is  capable  of  tmnsaiisBion 
on  the  appropriate  enwrgency  frequency 
or  frequencies  and  net  dependent  upon 
tlM  airplane  power  supply . 

(5)  A  lifiriine  stored  in  accordance 
widi  S  2S.14ll(g]  of  this  diMHer. 

(c)  The  requ£ped  ^erafte,  Uk 
preservers,  aoA  signaliag  devieea  must 
be  installed  in  conspicuoualy  marked 
locations  and  eaafly  accessible  in  the 
event  of  a  ditching  without  appreciable 
time  for  preparatoiyprocedures. 

(d)  A  Bui  vJval  kit  appropriately 
equipped  for  ttie  route  to  be  flown,  must 
be  attached  to  each  required  li£era£L 

(e)  As  used  in  this  section,  the  tana 
shore  means  that  area  of  die  land 
adjacent  to  die  water  wUch  te  above  the 
U^  watermanc  and  eicdttdes  land 
areas  whidi  are  intermittendy  under 
water. 


(a)  Except  as  providad  in  paragiafiu 
(c)  and  (d)  of  thtoaecden.  no  pecBen  nay 
take  off  an  airplane  ior  a  flight  ewer 
water  mere  than  30  Biaatae  %iag  Haw 
or  100  nautical  aulea  frees  tlie  I 
shore  unless  it  haaat  I 
operable  eqaipaBeat: 

(1)  Radio  communication  equipmaat 
appropiiale  to  tbe  fuGflldet  «e  be  uaed 
and  able  to  transmit  to,  and  leoeive 
from,  eny  piece  on  die  route,  et  leuBt  one 
sufiOoe  facSty: 

(i)  Two  transmitters, 
(ii)  Two  microphoaea. 

(iii)  TuN)  heedaets  <»  one  heedaal  asid 
oneapeeker. 
(iv)  Two  independent  reostaesa. 

(2)  Appropriete  electronic 
nevigatiuual  equipment  uuisiating  of  at 
least  two  independent  electroidc 
navigation  untts  capable  of  provkfiog 
the  pilot  with  the  infonnation  naoeaaaiy 
to  navigate  the  airplane  within  die 
airqtace  assigned  by  air  traffic  oootfoL 
However,  a  receiver  that  can  receive 
both  GomBunications  and  required 
navigational  signals  aay  be  uaed  ia 
place  flfa  separate  coaiaiunicutiani 
receiver  and  a  separate  navigational 
signal  reoeiuer  or  unit 

(b)  For  the  purposes  of  pirap  ipbe 
(a)(lHiv)  and  (aK^  of  tfds  aectten.  a 
receiver  or  etocUronk;  nevfgaflon  onfi  Is 
independent  if  the  fancdon  of  any  part 
of  it  does  not  depend  on  the  fmctioHiqg 
of  any  part  of  anodier  receiver  or 
electronic  navigation  unit 

(c)  Notwidistanding  the  previsions  of 
paragraph  (a)  of  this  sectiim,  a  person 
may  operate  an  airplane  on  which  no 
paasengexa  are  carried  from  a  place 
where  repairs  or  replacement  cannot  be 
made  to  a  place  where  they  can  be 
made,  if  not  more  than  one  of  each  of 
the  dual  items  of  radio  oommunicatian 
and  navigational  equipaeat  specified  in 
paragra|)ba  (aKl)  (i)  through  (iv)  and 
(a)(2)  of  this  sectian  malfiuictions  or 
becomes  inoperative. 

(d)  Notwidistanding  the  laueisiens  of 
parejruph  (a|  of  this  section,  when  both 
VHP  and  HP  oooHnadcatians  equipment 
are  required  for  the  roule  and  dm 
airplane  liaa  two  VHP  ^tBMmitters  and 
two  VrlF  receivers  for  eoannuMcetfons. 
only  one  HF  transmitter  and  one  HP 
reoeiver  is  required  for  conmuuiuillena. 

(e)  Aa  used  ia  dds  seotton,  the  tena 
"^ore"  meens  liiat  area  of  tlie  land 
adjacent  to  (he  water  which  Is  above  Qie 
high-water  maik  and  excludes  land 
areas  which  are  fnteonittently  under 
water. 
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(a)  No  person  may  operate  an  airplane 
unlesa  It  is  equipped  with  the  emergency 
equipment  listed  in  this  section. 

(b)  Each  item  of  equipment— 

(1)  Most  be  inspected  in  accordance 
with  1 91.409  to  ensure  its  continued 
serviceability  and  immediate  readiness 
for  its  intended  purposes; 

(2)  Must  be  readily  accessible  to  the 
crew. 

(3)  Must  dearly  indicate  its  method  of 
operation;  and 

(4)  When  carried  in  a  compartment  or 
container,  must  have  that  compartment 
or  container  marked  as  to  contents  and 
date  of  last  inspection. 

(c)  Hand  firt  extingui^ers  must  be 
provided  tot  use  in  crew,  passenger,  and 
cargo  compartments  in  accordance  with 
the  following: 

(1)  The  type  and  quantity  of 
extingolshhiji  agent  must  be  suitable  for 
the  kmds  of  nres  likely  to  ocoir  in  the 
compartment  where  the  extinguisher  is 
intended  to  be  used. 

(2)  At  least  one  hand  fire  extinguisher 
must  b«  provided  and  located  on  or  near 
the  fUgjit  deck  in  a  place  that  is  readily 
accessible  to  the  flight  crew. 

(3)  At  kast  one  hand  fire  extinguisher 
must  be  conveniently  located  in  the 
passenger  compartment  of  each  airplane 
accommodating  more  than  six  but  less 
than  31  passengers,  and  at  least  two 
hand  fire  extinguishers  must  be 
conveniently  located  bi  the  passenger 
compartment  of  each  airplane 
accommodating  more  than  30 
passengers. 

(4)  Hand  fire  extinguishers  must  be 
installed  and  secured  in  such  a  manner 
that  they  will  not  interfere  with  the  safe 
operation  of  the  airplane  or  adversely 
affect  the  safety  of  the  crew  and 
passengers.  They  must  be  readily 
acce^ible  and,  unless  the  locations  of 
the  fire  extingiiishers  are  obvious,  their 
stowage  provisions  must  be  properly 
identified. 

(d)  First  aid  kits  for  treatment  of 
injuries  likely  to  occur  in  flight  or  in 
minor  accidents  must  be  provided. 

(e)  Each  airplane  accommodating 
more  than  19  passengers  must  be 
equipped  with  a  cra^  axe. 

(f)  Each  passenger-carrying  airplane 
must  have  a  portable  battery-powered 
megaphone  or  megaphones  readily 
accessible  to  the  crewmembers  assigned 
to  direct  emergency  evacuation, 
installed  as  follows: 

(1)  One  megaphone  on  each  airplane 
with  a  seating  capacity  of  more  than  60 
but  less  than  100  passengers,  at  the  most 
rearward  localkn  in  the  passenger 
cabin  where  it  would  b«  readily 
accessible  to  a  nonnal  flight  attendant 
seat  However,  the  Administrator  may 


grant  a  deviation  from  the  requirements 
of  this  subparagraph  if  die 
Administrator  finds  that  a  different 
location  would  be  mere  useful  for 
evacuation  of  persons  during  an 
emergency. 

(2)  On  each  airplane  with  a  seating 
capacity  of  100  or  more  passengers,  one 
megaphone  installed  at  the  forward  end 
and  one  installed  at  the  most  rearward 
location  where  it  would  be  readily 
accessible  to  a  normal  flight  attendant 
seat. 

891.515    FNgM  altitude  rule*. 

(a)  Notwithstanding  9  91.119,  and 
except  as  provided  in  paragraph  (b]  of 
this  section,  no  person  may  operate  an 
airplane  under  VFR  at  less  than — 

(1)  One  thousand  feet  above  the 
stirface,  or  1,000  feet  from  any  mountain, 
hill,  or  other  obstruction  to  flight,  for  day 
operations;  and 

(2)  The  altitudes  prescribed  in 
S  91.177,  for  night  operations. 

(b)  This  section  dots  not  apply— 

(1)  During  takeoff  or  landing: 

(2)  When  a  different  altitude  is 
authorized  by  a  waiver  to  this  section 
under  subpart  J  of  this  part;  or 

(3)  When  a  flight  is  conducted  nnder 
the  special  VFR  weedier  minimums  of 
S  91.157  with  an  appropriate  clearance 
fromATC  j 

S  91.517   Smoking  and  safety  ban  signs. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  no  person  may 
operate  an  airplane  carrying  passengers 
unless  it  is  equipped  with  signs  that  are 
visible  to  passengers  and  cabin 
attendants  to  notify  them  when  smoking 
is  prohibited  and  when  safety  belts 
should  be  fastened,  "the  sigjM  must  be  so 
constructed  that  the  crew  can  turn  them 
on  and  off.  They  must  be  turned  on  for 
each  takeoff  and  each  landing  and  when 
otherwise  considered  to  be  necessary  by 
the  pilot  in  command. 

(b)  The  pilot  in  command  of  an 
aiiplane  that  is  not  eauipped  as 
provided  in  paragraiw  (a)  of  this  section 
shall  ensure  that  the  passengers  are 
orally  notified  each  thne  that  it  is 
necessary  to  fasten  their  safety  belts 
and  when  smoking  is  prohibited. 

891J19   Passenger  MMIng. 

(a)  Before  each  takeoff  the  pilot  in 
command  of  an  airplane  carrying 
passengers  shall  ensure  that  all 
passengers  have  beet  orally  briefed 
on —  j 

(1)  Smoking:  I 

(2)  Use  of  safety  baits; 

(3)  Location  and  means  for  opening 
the  passenger  entiy  door  and  emergency 
exits; 

(4)  Location  of  survival  equipmen^, 


(5)  Ditching  procedures  and  the  use  of 
flotation  equipment  requftvd  under 

9  91.509  for  a  flight  over  waten  and 

(6)  The  nonnal  and  emergency  use  of 
oxygen  equipment  instalfed  on  die 
airplane. 

(b]  The  oral  briefing  required  by 
paragraph  (a)  of  this  secdon  shall  be 
given  by  the  pilot  in  command  or  a 
member  of  the  crew,  but  need  not  be 
given  when  the  pilot  in  command 
determines  that  the  passengers  are 
familiar  with  the  contents  of  the 
briefing.  It  may  be  supplemented  by 
printed  cards  for  the  use  of  each 
passenger  containing — 

(1)  A  diagram  of,  and  methods  of 
operating,  the  emergency  exits;  and 

(2)  Othe^  instructions  necessary  for 
use  of  emergency  equipment 

(c)  Each  card  used  under  paragraph 
(b]  must  be  carried  in  convenient 
locations  on  the  airplane.for  the  use  of 
each  passenger  and  must  contain 
information  that  is  pertinent  only  to  the 
type  and  model  airplane  on  which  it  is 
used. 

991.521    Shoulder  hamast. 

(a)  No  person  may  operate  a  transport 
category  airplane  that  was  type 
certificated  after  January  1, 1950,  unless 
it  is  equipped  at  each  seat  at  a  fUght 
deck  station  with  a  combined  safety  belt 
and  shoulder  harness  that  meets  the 
applicable  requirements  specified  in 

9  25.785  of  this  chapter,  except  that — 

(1)  Shoulder  harnesses  and  combined 
safety  belt  and  shoulder  harnesses  that 
were  approved  and  installed  before 
March  6, 1980.  may  continue  to  be  used; 
and 

(2}  Safety  belt  and  shoidder  harness 
restraint  systems  may  be  designed  to 
the  inertia  load  factors  established 
under  the  certification  basis  of  the 
airplane. 

(b)  No  person  may  operate  a  transport 
category  airplane  unless  it  is  equipped 
at  each  required  flight  attendant  seat  in 
the  passenger  compartmfnt  with  a 
combined  safety  belt  and  shoulder 
harness  that  meets  the  applicable 
requirements  specified  in  S  25.785  of  this 
chapter,  except  that — 

(1)  Shoulder  harnesses  and  combined 
safety  belt  and  shoulder  harnesses  that 
were  approved  and  installed  before 
March  6, 1980,  may  continue  to  be  used; 
and 

(2)  Safety  belt  and  shoidder  harness 
restraint  systems  may  ba  designed  to 
the  inertia  load  factors  established 
undo'  die  certification  basis  of  the 
airplane. 
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991.523   Carry-on  baggage. 

No  pilot  in  command  of  an  airplane 
having  a  seating  capacity  of  more  than 
19  passengers  may  permit  a  passenger  to 
stow  baggage  aboard  that  airplane 
except— 

(a)  In  a  suitable  baggage  or  cargo 
storage  compartment  or  as  provided  in 
9  91.525;  or 

(b)  Under  a  passenger  seat  in  such  a 
way  that  it  will  not  sUde  forward  under 
crash  impacts  severe  enough  to  induce 
the  ultimate  inertia  forces  specified  in 

9  25.561(b)(3)  of  this  chapter,  or  the 
requirements  of  the  regulations  under 
which  the  airplane  was  type  certificated. 
Restraining  devices  must  also  limit 
sideward  motion  of  under-seat  baggage 
and  be  designed  to  %vithstand  crash 
impacts  severe  enough  to  induce 
sideward  forces  specified  in 
9  25.561(b)(3)  of  diis  chapter. 

§91.525   Carriage  of  carga 

(a)  No  pilot  in  command  may  permit 
cargo  to  be  carried  in  any  airplane 
unless — 

(1)  It  is  carried  in  an  approved  cargo 
rack,  bin.  or  con^iartment  installed  in 
the  airplane: 

(2)  It  is  secured  by  means  approved 
by  the  Administrator  or 

(3)  It  is  carried  in  accordance  with 
each  of  the  following: 

(i)  It  is  properly  secured  by  a  safety 
belt  or  other  tiedown  having  enough 
strength  to  eliminate  ti^e  possibility  of 
shifting  under  all  normally  anticipated 
flight  and  ground  conditions. 

(ii)  It  is  packaged  or  covered  to  avoid 
possible  injury  to  passengers. 

(iiij  It  does  not  impose  any  load  on 
seats  or  on  the  floor  structure  that 
exceeds  the  load  limitation  for  those 
components. 

(iv)  It  is  not  located  in  a  position  that 
restricts  the  access  to  or  use  of  any 
required  emergency  or  regular  exit  or 
the  use  of  the  aisle  between  the  crew 
and  the  passenger  compartment 

(v)  It  is  not  carried  dkectiy  above 
seated  passengers. 

(b)  When  cargo  is  carried  in  cargo 
compartments  tibat  are  designed  to 
require  the  physical  entry  of  a 
crewmember  to  extinguish  any  fire  that 
may  occur  during  flight  the  cargo  must 
be  loaded  so  as  to  aUow  a  crewmember 
to  effectively  reach  all  parts  of  the 
compartment  with  the  contents  of  a 
hand  fire  extinguisher. 

991.527   Operating  In idngconditiona. 

(a)  No  pilot  may  take  off  an  airplane 
that  has—  :     .. 

(1)  Frost  snowror.ica  adh«ing  to  any 
propeller,  windshield*  or  poweiplant 
installation  or  to  an  airspeed,  althneter. 


rate  of  climb,  or  flight  attitude 
instrument  systnn; 

(2)  Snow  or  ice  adhering  to  the  wings 
or  stabilizing  or  control  surfaces;  or 

(3)  Any  frost  adhering  to  the  wings  or 
stabilizing  or  control  suifaces,  unless 
that  frost  has  been  polished  to  make  it 
smooth. 

(b)  Except  for  an  airplane  that  has  ice 
protection  provisions  that  meet  the 
requirements  in  section  34  of  Special 
Federal  Aviation  Regulation  No.  23,  or 
those  for  transport  category  airplane 
type  certification,  no  pilot  may  fly— 

(1)  Under  IFR  into  known  or  forecast 
moderate  icing  conditions:  or 

(2)  Under  VFR  into  known  light  or 
moderate  icing  conditions  unless  the 
aircraft  has  functioning  de-icing  or  anti- 
icing  equipment  protecting  each 
propelln*,  windshield,  wing,  stabilizing 
or  control  surface,  and  eadi  airspeed, 
altimeter,  rate  of  climb,  or  flight  attitude 
instrument  system. 

(c)  Except  for  an  airplane  that  has  ice 
protection  provisions  that  meet  the 
requirements  in  section  34  of  Special 
Federal  Aviaticm  Regulation  No.  23,  or 
those  for  transport  category  airplane 
type  certification,  no  pik>t  may  fly  an 
airplane  into  known  or  forecast  severe 
idng  conditions. 

(d)  If  ciurent  weather  reports  and 
briefing  information  relied  upon  by  the 
pilot  in  command  indicate  tlmt  the 
forecast  idng  conditions  that  would 
odierwise  prohibit  the  flight  will  not  be 
encountered  during  the  flight  because  of 
changed  weather  conditions  since  the 
forecast  the  restrictions  in  paragraphs 
(b)  and  (c)  of  this  section  based  on 
forecast  conditions  do  not  apply. 

9  91.529   FBght  anglnaar  raquliaiweiits. 

(a)  No  person  may  operate  the 
following  airplanes  without  a  flight 
crewmember  holding  a  current  fli^t 
engineer  certificate: 

(1)  An  aiiplane  for  which  a  type 
certificate  was  issued  before  January  2, 
1964,  having  a  maximum  certificated 
takeoff  weight  of  more  than  80,000 
pounds. 

(2)  An  airplane  type  certificated  after 
January  1, 1964,  for  which  a  flight 
engineer  is  required  by  the  type 
certification  requirements. 

(b)  No  person  may  serve  as  a  required 
flight  engineer  on  an  aiiplane  unless, 
within  the  preceding  8  calendar  months, 
that  person  has  had  at  least  SO  hours  of . 
flight  time  as  a  flight  engineer  on  that 
type  airplane  or  has  bera  checked  by 
the  Administratot  (».d>at  typeaiiplaiie 
and  is  found  to  be  familiar  aind 
competent  widi  all  essential  current 
information  and  operating  procedures. 


991.531 


(a)  Except  as  provided  in  para^aph 
(b)  of  this  section,  no  person  may 
operate  the  following  airplanes  without 
a  pilot  who  is  designated  as  second  in 
command  of  that  airplane: 

(1)  A  lat^ge  airplane,  except  that  a 
person  may  operate  an  airplane 
certificated  under  ^AR  41  without  a 
pilot  who  is  designated  as  second  in 
command  if  that  airplane  is  certificated 
for  operation  with  one  pilot 

(2)  A  turbojet-powered  multiengine 
airplane  for  which  two  pilots  are 
required  under  the  type  certification 
requirements  for  that  airplane. 

(3)  A  commuter  categfny  airplane, 
except  that  a  person  may  operate  a 
commuter  category  airplane 
notwithstanding  paragraph  (a)(1)  of  this 
section,  that  has  a  passenger  seating 
configuration,  exduding  pilot  seats,  of 
nine  or  less  without  a  pilot  who  is 
designated  as  second  in  command  if  that 
airplane  is  type  certificated  for 

'  operations  with  one  pUot 

(b)  The  Administrator  may  issue  a 
letter  of  authorization  for  the  operation 
of  an  airplane  without  compliance  with 
the  requirements  of  paragraph  (a)  of  this 
section  if  that  airplane  is  designed  for 
and  type  certificated  -.vith  only  one  pilot 
station.  The  autiiorization  contains  any 
conditions  that  the  Administrator  finds 
necessary  for  safe  operation. 

(c)  No  person  may  designate  a  pilot  to 
serve  as  second  in  command,  nor  may 
any  pilot  serve  as  second  in  command, 
of  an  airplane  required  under  this 
section  to  have  two  pilots  unless  that 
pilot  meets  the  qualifications  for  second 
in  command  prescribed  in  1 61.55  of  this 
chapter. 

9  91.533    FlIgM  attendant  rs^ulrsinenls. 

(a)  No  person  may  operate  an  airplane 
unless  at  least  the  following  number  of 
flight  attendants  are  on  board  the 
airplane: 

(1)  For  airplanes  having  more  than  19 
but  less  than  51  passengers  on  board, 
one  flight  attendant 

(2)  For  airplanes  having  more  than  50 
but  less  than  101  passengers  on  board, 
two  flight  attendants. 

(3)  For  airplanes  having  more  than  100 
passengers  on  board,  two  flight 
attendants  plus  one  additional  flight 
attendant  for  each  unit  [m  part  of  a  unit) 
of  50  passengers  above  100. 

(b)  No  person  may  serve  as  a  fUght 
attendant  on  an  airplane  tvhen  required 
by  paragraph  (a)  of  this  section  uidesa 
that  person  has  deiaonstratod  to  ttia 
pilot  in  command  famUiarity  with  tibe 
necessary  functions  lobe  performed  in 
an  emergency  or  a  altuatioii  requiring 
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emergency  evacaatfoo  and  is  capable  ci 
using  the  emergency  equipment  instsDed 
on  that  aindane. 

Ht1.SS5-t1JM   [Itesarvsdl 
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This  subpart  applies  to  (^Mration  of 
latge  and  transport  category  U.&- 
registered  civil  aircrafL 


Operating  Re^ulmnMili 


§91J03  Auraii 

No  person  may  operate  a  transport 
category  aitplane  in  air  commerce 
unless  that  aiririane  is  equipped  with  an 
aural  speed  waning  deirice  that 
compUes  with  |«5.1308(cXl)- 

ItlMS   T^shspert category cNflairplans 


(a)  No  person  may  take  off  any 
transport  category  airplane  (other  than  a 
turbine^ngine-powered  airplane 
certificated  after  September  30, 1958) 
unless — 

(1)  The  takeoff  weight  does  not 
exceed  the  authorized  maximtmi  takeoff 
weight  for  the  elevation  of  the  airport  of 
takeoK 

(2)  Tlia  elevation  of  the  airport  of 
takeoff  is  within  the  altitude  range  for 
which  maximum  takeoff  weights  have 
been  determined; 

(3)  Normal  consumption  of  fuel  and  oil 
in  fl^t  to  the  airport  of  intended 
landing  will  leave  a  weight  on  arrival 
not  in  excess  of  the  authorized 
maximum  landing  weight  for  tiie 
elevation  of  that  airport;  and 

(4)  The  elevations  of  the  airport  of 
intended  landing  and  of  all  specified 
alternate  airports  are  within  the  altitude 
range  for  which  the  maximum  landing 
weights  have  been  determined. 

(b)  No  person  may  operate  a  turbine- 
engine-powered  tranqiwt  category 
airplane  certificated  after  September  30, 
1958,  contrary  to  the  Airplane  Flight 
Manual,  or  take  off  that  airplane 
unless — 

(1)  The  takeoff  weight  does  not 
exceed  the  takeoff  weight  spedfied  in 
the  Airplane  Flight  Manual  for  the 
elevation  of  the  airport  and  fat  die 
ambient  temperature  existing  at  die  time 
of  takeoff; 

(2)  Normal  consumptian  of  fuel  and  oil 
in  flight  to  the  airport  of  intended 
landing  and  to  dw  alternate  airports  will 
leave  a  weight  oo  arrival  not  in  excess 
of  die  landing  weight  specified  in  die 
Airplane  Flight  MurmI  for  die  devatioo 
of  each  of  die  airports  involved  and  for 
die  ambient  temperatures  expected  at 
dtedmeoflandfav 


(3)  The  takeoff  wei^t  does  not 
exceed  the  weight  diown  in  the 
Airplane  Flight  Manual  to  correspond 
with  the  minimum  cistances  required  for 
takeoff  G(Hisidering  the  devation  of  die 
airport,  the  runway  to  be  used,  the 
effective  runway  gradient,  and  die 
ambient  temperature  and  wind 
component  existing  at  the  time  of 
takeoft  and 

(4)  Where  the  takeoff  distance 
includes  a  clearway,  the  clearway 
distance  is  not  greater  than  one-half 
of- 

(i)  The  takeoff  run,  in  the  case  of 
airplanes  certificated  after  September 
30. 1968,  and  before  August  3a  1860;  or 

(ii)  The  runway  loFigth,  fai  the  case  of 
airplanes  certificated  after  August  29, 
1969. 

(c)  No  person  may  take  off  a  turbine- 
engine-powered  transport  category 
airplane  certificated  after  August  29. 
1959,  unless,  in  addition  to  the 
requirements  of  pare^aph  (b)  of  this 
secdon — 

(1)  The  acceierate-stop  distance  is  no 
greater  than  the  leqgth  cS  die  runway 
plus  the  lengdi  of  the  stopway  (if 
present);  and 

(2)  The  takeoff  distance  is  no  greater 
Uian  the  length  of  the  runway  plus  die 
length  at  the  clearway  (if  present);  and 

(3)  The  takeoff  run  is  no  greater  than 
the  length  of  the  ruoway. 

191407 


(a)  Notwithstandkig  any  other 
provision  of  this  chapter,  no  person  may 
operate  a  large  airplane  (type 
certificated  under  dke  Civil  Air 
Regulations  effective  before  April  9, 
1957)  in  passenger-sarrying  (^>erations 
for  hire,  with  more  than  the  number  of 
occupants — 

(1)  Allowed  under  Gvil  Air 
Regulaticms  1 4b.aet  (a),  (b),  and  (c)  as 
in  effect  on  December  20, 1961;  or 

(2)  Approved  under  Special  Civil  Air 
Regulations  SR-387.  SR-389,  SR-389A 
or  SR-389B,  or  under  this  section  as  in 
effect.  j 

However,  an  airplane  type  listed  in  the 
following  table  may  be  cqierated  with  up 
to  die  listed  numb«  of  occupants 
(including  crewmeabers)  and  the 
corresponding  number  of  exits 
(including  emergency  exits  end  doors) 
approved  for  the  eiaergency  sadt  of 
passengers  or  with  an  occaprnt-exit 
configaration  vpftnv^d  under  paragraph 
(b)  or  (c)  of  dds  section. 


Airplvwtyfw 

lit 

(ulhuvtMcf  lor 

MMWW  UM 

B-307 

B-377 

C-46 

CV-240.- 

CV-340WK1CV- 
440 

61 
96 
67 
53 

93 

3S 
39 
96 

87 
112 

17 

»7 

96 
S3 

sa 

53 

OC-3  (Super) 

DO-«.....      

OO-S 

no-Ap 

It 

i-ia 

L-049.  L-649,  L- 

740. 
L-1049wl« 

U-404 

VteounlTOO 

sortss  ....„ 
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(b)  Occupants  in  addition  to  those 
authorized  under  paragraph  (a)  of  diis 
section  may  be  csirriedas  foUows: 

(1)  For  eadi  additiona}  floor^levd  exit 
at  least  24  inches  wide  by  48  indies 
hi^  with  an  anobstruated  20-inch-wide 
access  aisleway  between  ibe  exit  and 
the  main  passenger  aisle,  12  additional 
occupants. 

(2)  For  each  additional  wtedow  exit 
located  over  a  wing  that  meets  the 
requirements  of  the  airwortyness 
standards  under  whidi  the  airfdane  was 
type  certificated  or  diet  is  laige  enough 
to  inscribe  an  ellipse  19x26  indies, 
eight  additional  occap«its. 

(3)  For  each  additkmal  window  exit 
tliat  is  not  located  overa  wing  but  that 
otherwise  complies  with  paragraph 
(b)(2)  of  diis  section,  five  additional 
occupants. 

(4)  For  eadi  airplane  having  a  ratio 
(as  computed  from  the  table  ta 
paragraph  (a)  of  this  section)  of 
maximum  number  of  oocupants  to 
number  of  exits  greeter  than  14:1.  and 
for  eadi  airplane  that  does  not  have  at 
least  one  fiill-sise,  doop-type  exit  in  the 
side  of  the  fuselage  in  4ie  reer  part  of 
the  cabin,  the  first  addidonal  exit  must 
be  a  flooplevel  exit  that  oorai^ies  with 
paragrai^  (b)(1)  of  this  section  and  most 
be  located  in  the  reer  part  of  the  cabin 
on  the  opposite  side  of  the  fuselage  from 
the  main  entrance  doQK  However,  no   . 
person  may  operate  an  airplane  under 
this  section  carrying  mere  than  115 
occupants  unless  tlwre  is  sodi  an  exit 
on  each  side  of  the  fuselage  in  the  raar 
part  of  the  cabin. 

(c)  No  person  may  eliminate  any 
approved  exit  except  ia  accordance  with 
the  following: 

(1)  The  pcevioosly  authoriaed 
maximum  number  of  oecapants  must  be 
reduced  by  the  same  BBBWer  of 
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additional  occupaBta  anthaiissil  fcif  that 
exit  under  thiaseetioni 

(2).  Exits  muat  be  eliminited.  iai 
accordance  wkh  the  foUewriag  pnoiity 
scheduTe:  nrst,.aoB-ev»-wiag  winda«r 
exits;  second,  over- winy  win&w  axitac 
third,  floor-level  exits  located  in  the 
forward  part  of  tbr  cabJiz  asHl  ftxBdi, 
floor-level  exits  located  in  the  rear  of 
the  cabin. 

(3]  At  laasS  SM  exit  miiBt  be  ie«Miie«l 
on  each  safe  aS  the  fusekige  reyiwifass 
of  the  number  of  occupants. 

(4)  No  person  may  remove  any  exit 
that  would  result  in  a  nfficr  of  maxiimmi 
number  c^  eecupaats  to  apprewaA  SMile 
greater  thee  141, 

(d>  This  section  dees  not  ralieve:  any 
persea  operatiug  ir~iii~  pari  121  eC  th^ 
chapter  ttom  complying  with  1 121.2SI. 

S9-kfi08  nobi 


(a)  No  holder  of  an  air  carrier 
operating  certiAcaCe  or  an  opsEstinft 
certificate  may  conduct  any  operation 
under  th&  part  with  an  aircraft  Usflsd  m 
the  hnder's  operaffeBS  spedficafitms  or 
current  1st  of  aircraft  usetf  fn  air 
transportation  eefese  Aet  aircraft 
compRee  wiA  any  applcabfc  Qg^ 
recorder  and  cockpit  voice  record^ 
requircan^B  af  tl»  past  under  whfclk  la 
certificaSaiataaBBAeaBBat  diatdie 


(1)  Ferry  an  aircraft  with  an 
inoperattwe  flig^iacoaieror  ced^piC 
voice Becaedee&oatfc place  where  sepair 
or  repl^camant  caoBOl  ba  Buda  ts  a 
place  wheie  they  can  be  made; 

planned,  ff'the  flight  renordsr  as  eodcpit 
voice  recosder  benames  iaoperativc 
after  the  aircraft  has  taken  ofE 

(3)  Condncf  an  abwortfainess  fl^t 
test  duiiug  wltfclLtfaefij^^  recur  lAsr  or 
cockpit  voice  reconierte  turned  off  t& 
test  it  or  to  test  any  communications  or 
electrical  oqafpmeet  iaslaUed  i»  tfte 
aircraft;  or- 

(4)  Vusjr  a  newly  asquaedl  afroafl 
from  the  place  where  peseassion  ef  it  is 
taken  to- B  pioce  a4see  die  ^gkt 
recorder  or  cac^pdt  eoioe  cecerdCT  is  to 
be  installed. 

(b)  Noi  persoa  may  aperale  a  US.  deft 
registered,.  malliBng^Be;  tadiins'powered 
airplane  er  leteMxait  having  a 
passei^eB  esatiat  esiiCgasation. 
exdadkit.anp  pflaC  seats  of  IQ'es  more 
diathasbasASBaaaii 


Octekern>19n.  mdeesilieeqaipped 
with  oaaar  BMwe  appcawid  fli^ 
recordssathatu^iza  a  iUgjail  saillimiirf 
recordiBK  aaA  staiiat  data  aad  a  BBiMA 
of  raad%  setdewevdaitdeAa  frem  die 


storage 

recording  the- data  wfarifiedi* 

E  to  this  part  for 


appeadtaiF  ta  thispast  lora  retercraft, 
of  dns  part  within  1m.  range,  accaracy. 
and  naaitag  intesval  spe<^led.  and 
that  aiB  capable  affetamii^  HO  less 
tfaaa  iihaors  al  aiRraft  eperaHei*. 

(c)  ¥Aeaeves  a  fUglM  rccssdfer. 
required  by  tfas  sed£on,  ia  instaHeA  iV 
must  ka  apecated  coatiaeeaaiy  from  die 
instaal  the  eirplBne  befkae  Ike  takeoff 
roll  or  the  rotorcraft  beginelifl-eff  unC) 
the  airplane  has  cenpieledi  Ae  tandtng 
rofl  Of  ile  rptarcraft  has  landed  at  its 
destination. 

W  Maiese  e  Aerwise  autJwiiatd  by 
the  Administrator,  after  October  11. 
199>. aapasasniBey operate » U.S.  cml 
regisaaed  nuMengiBei  twbine-po wei  erf 
airplane  at  letercralt  having  a 
passenger  seating  configuration  of  sn 
passengsfs  or  aiepe  tni  fer  wMcb  two 
pifaila  ase  se^B^vdi  by  f^ie  eerSfieatioR 
or  opesattii^fHte  unfessit  is  eqv^perf 
with  an  appsovetf  Gsckptt  voice  reeerder 
that: 

(1)  laisstalWd  m  teayliuiice  wiA 

§  23.1457(a>  Wead  p).  U  fc).  fd>.  fe>. 
(f).  and  [gy,  »  aK14SPfa^(l?and(2)L  fbj. 
(c),  (d).  (e).  (n  SMf  (^  I  a7.1457(aj  ff ) 
and  (2J,  (b^pcKdl,  fB)»  ffll  anrfligjr  or 
i  29.1457fa^  pi)  and  (2^  (bf.  fef,  {df.  (e)i  m. 
and  (g)  af  tMi  ckepter,  as  appMeaUe; 
and 

(2)  la  operale#  centHnoasIy  from  the 
use  s#  iv  sbeddfst  befere*  the  fltghf  to 
coBivfciOea  ef  tike  tdiaf  eheeldist  a4  die 
end  of  the  fh^C 

(e)  In  complying  with  thie  secti^en,  an 
approved  eeefcpH  voiee  latui'JBi  heviq^ 
an  eraaare  feahae  mey  be  ased,  SB  diet 
at  any  ttnoe  dur&ig  die  epEieWonef  the 
recosdet,  Msnnetiea  reeords<$  mere 
than  15  minutes  earlier  mey  be  erased  or 
otbevwiae  eBOlenrte& 

(Qi  bi  the  event  efa»  accident  or 
occBRBBce  re^airiRy  immeifiate 
nottficatisn  t»  ile  Nistiona) 
TranspertatloB  Safcty  Bemd  under  parf 
830  of  its  regulations  that  results  in  the 
termination  efdie  A^l  any  opesafDr 
who  has  instrilerf  approved  fi^ht 
record^BTS  and  approved  cockpit  voice 
recorders  shall  keep-  the  recorded 
informetien  for  at  leest  69  deys  er,  if 
reqnealeiby  die  AdBiiaistrsSor  or  fhe 
Boaidi  for  a  laager  paried.  laftimaticn 
obk^d.  fEoas  dm  tacasA  ie  nsed  t» 
asaaal  SB  Aetaasaany  de  cease  of 
acd  AcntB  er  eccunsncee  ia  cosawElkin 
with  the  iateeatiprtiea  saiar  pest  S3a 
The  Administrator  does  not  use  the 
cockpit  voice  recorder  reconf  in  any 
civil  penalty  or  certificate  action. 

§91.611 
neaagi 

(a)  Geaam/.TbahaUeraf  aa  air 
ca: 

operating 
125  may  condnct  a  fany 


tikfl 

ei  a  four- 


engine  airplaiie  ore  tui biue-eugiiie'- 
powereo  aiiplBiie  ttpoppaa  wiB  three 
engines,  with  one  engine  nrapetatfva.  Id 
a  base  for  die  purpose  of  oepeicing' diet 
engine  subject  to  the  followingr 

flj  The  airplane  uiuifcl  has  been,  test 
flown  and  found  satisfactory  far  sab 
flight  in  accerdanoe  with  paragraph  (bt 
or  (c)  of  this  section,  as  appropriate. 
However,  each  operator  who  before 
November  19, 1906.  has  shown  that  a 
modfef  of  airplane  wflh  an  engine 
inoperative  is  satisfactory  foi  safe  fUghi 
by  a  test  flight  condVwted  in  accordanse 
with  perfbrmanee  data  contained  mtha 
appffcabfe  Airplane  F^ih^lfiaBual  aader 
paragraph  (^I^  of  this  sectfoa  need  not 
repeat  the  test  ffi^t  for  that  nunfrrr. 

(2)  The  approved  Airplane  FCghi 
Manual  contafns  the  foBewrfing 
perfbrmanee  data  and  the  flij^tis 
conducted  in  accordance  uddi  thai  delai 

gri  Maximum,  weight. 

(S]  Centei  ai  gcaviiy  Bmits. 

(ilij  Configuration  of  the  inoperativa 
propeller  (il  applicahleV 

tiiflBiiaway  lei^th  foe  takaetS 
(including  tempesatura  acceantabilily^ 

(v)  Altitude  raage 

(vi)  Certificate  limitations. 

dvii); 

(viii|Pwfoima 

(ixl(  .  _. 

(3)  Tha  operator  bee  FAAstM""" 
proceduraa  for  dm  aaii  epaaHon  a£  the 
airplane,  incladiBtspeBificieq^Rmeata 
fop — 

(i)  Limiting  the  operatiayweigheaBi 
any  ferry  fli^  tatfaeuiiaiBBBa 
necessaay  ir  the  li^ie  ptaa  the 
necesasip  rasfi-ve  Jusi  bad; 

madte  fassa  dry  saaaeBya  eahfsa  haeea 

on  a  shearing  af  adaal  opuislhig  taheoiT 
techaipea  an  wet  laaways  wAb  am 
engine  inoperative,  takeoffs  wid^foV 
controllability  frees  wet  aaneefaheve 
been  approved  fos  the  speaSr  moM 
aircraft  and  incfoded  m  the  Airpfone 
Flight  htaauak 

(iii]  Operatienefaeraaaperte  where 
the  runways  may  require  » takeeffor 
approach  over  pepefotud  oisaa  end 

(iv)  Inspectfee  procedures  for 
determining  tha  upciaKng  eoBdWaa  of 
the  operative  eiigiHes« 

F4)!Ne  persea  mey  take  off  an  airpfene 
under  th^  section  tf — 

(i>  The  iaWal  eHmh  is  ever  dktekfy 
popafotedafeeK  er 

(ii)  Weedier  eewdiliews  at  the  takeoff 
or  dteetinoti'en  atspert  are  less  than  diose 
required  fer  VFH  IB^t. 

(5)  Persane  other  then  required  fKgfit 
crewBWBibers  shell  aerheearried 
during  the  flight 

(If  Ne  person  asay  ase  e  fh^ 
crewHKBiber  fst  ^ght  endbr  thra  section 
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unless  that  crewmember  is  thoroughly 
familiar  with  the  operating  procedures 
for  one-engine  inoperative  ferry  flight 
contained  in  the  certificate  holder's 
manual  and  the  limitations  and 
performance  information  in  the  Airplane 
Flight  Manual. 

(b)  Flight  tests:  reciprocating-engine- 
powered  aiiplanes.  The  airplane 
performance  of  a  reciprocating-engine- 
powered  airplane  with  one  engine 
inoperative  must  be  determined  by  flight 
test  as  follows: 

(1)  A  speed  not  less  than  1.3  \»  must 
be  chosen  at  which  the  airplane  may  be 
controlled  satisfactorily  in  a  climb  with 
the  critical  engine  inoperative  (with  its 
propeller  removed  or  in  a  configuration 
desired  by  the  operator  and  with  all 
other  engines  operating  at  the  maximum 
power  determined  in  paragraph  (b)(3J  of 
this  section. 

(2)  The  distance  required  to  accelerate 
to  the  speed  listed  in  paragraph  (b)(1)  of 
this  section  and  to  climb  to  50  feet  must 
be  determined  with— 

(i)  The  landing  gear  extended: 
(ii)  The  critical  engine  inoperative  and 
its  propeller  removed  or  in  a 
configuration  desired  by  the  operator; 
and 

(iii)  The  other  engines  operating  at  not 
more  than  maximum  power  estabUshed 
under  paragraph  (b)(3)  of  this  section. 

(3)  The  takeoff,  flight  and  landing 
procedures,  such  as  the  approximate 
trim  settings,  method  of  power 
appUcation.  maximum  power,  and  speed 
must  be  established 

(4)  The  performance  must  be 
determined  at  a  maximum  weight  not 
greater  than  the  weight  that  allows  a 
rate  of  climb  of  at  least  400  feet  per 
minute  in  the  en  route  configuration  set 
forth  bi  S  25.67(d)  of  this  chapter  in 
effect  on  January  31, 1977.  at  an  altitude 
of  5,000  feet 

(5)  The  performance  must  be 
determined  using  temperature 
accountability  for  the  takeoff  field 
length,  computed  in  accordance  with 
S  25.61  of  this  chapter  in  effect  on 
January  31, 1977, 

(c)  Flight  tests:  Turbine-engine- 
powered  airplanes.  The  airplane 
performance  of  a  turbine^ngine- 
powered  airplane  with  one  engine 
inoperative  must  be  determined  by  flight 
tests,  including  at  least  three  takeoff 
tests,  in  accordance  with  the  foUowing- 

(1)  Takeoff  speeds  V.  and  Vi,  not  less 
than  the  corresponding  speeds  under 
which  the  airplane  was  type  certificated 
under  S  25.107  of  this  chapter,  must  be 
chosen  at  which  the  airplane  may  be 
controlled  satisfactorily  with  the  critical 
engine  inoperative  (wvith  iU  propeller 
removed  or  in  a  configuration  desired  by 
the  operator,  if  applicable)  and  with  all 


other  engines  operating  at  not  more  than 
the  power  selected  ftw  type  certification 
as  set  forth  in  {  25.191  of  this  chapter. 

(2)  The  minimum  takeoff  field  length 
must  be  the  horizontal  distance  required 
to  accelerate  and  climb  to  the  35-foot 
height  at  Vt  speed  (including  any 
additional  speed  increment  obtained  in 
the  tests)  multiplied  by  115  percent  and 
determined  with — 

(i)  The  landing  gear  extended; 

(ii)  The  critical  engine  inoperative  and 
its  propeller  removed  or  in  a 
configuration  desired  by  the  operator  (if 
applicable);  and 

(iii)  The  other  engine  operating  at  not 
more  than  the  power  selected  for  type 
certification  as  set  forth  in  S  25.101  of 
this  chapter. 

(3)  The  takeoff.  fliAt  and  landing 
procedures  such  as  the  approximate  trim 
setting,  method  of  power  application, 
maximum  power,  and  speed  must  be 
established.  The  airplane  must  be 
satisfactorily  controllable  during  the 
entire  takeoff  run  when  operated 
according  to  these  procedures. 

(4)  The  performanoe  must  be 
determineid  at  a  maximum  weight  not 
greater  than  the  wei^t  determined 
under  S  25.121(c)  of  tkis  chapter  but 
with — 

(i)  The  actual  steady  gradient  of  the 
final  takeoff  climb  requirement  not  less 
than  1.2  percent  at  the  end  of  the  takeoff 
path  with  two  critical  engines 
inoperative;  and 

(ii)  The  climb  .speed  not  less  than  the 
two-engine  inoperative  trim  speed  for 
the  actual  steady  gradient  of  the  final 
takeoff  climb  prescribed  by  paragraph 
(c)(4)(i)  of  this  section. 

(5)  The  airplane  must  be  satisfactorily 
controllable  in  a  climb  with  two  critical 
engines  inoperative.  Climb  performance 
may  be  shown  by  calculations  based  on, 
and  equal  in  accuracy  to,  the  results  of 
testing. 

(6)  The  performance  must  be 
determined  using  ten4>erature 
accountability  for  takeoff  distance  and 
final  takeoff  climb  computed  in 
accordance  with  {  25J101  of  this  chapter. 
For  the  purpose  of  paragraphs  (c)(4)  and 
(5)  of  this  section,  "two  critical  engines" 
means  two  adjacent  engines  on  one  side 
of  an  airplane  with  four  engines,  and  the 
center  engine  and  one  outboard  engine 
on  an  airplane  with  three  engines. 

991.613    Materials  for  eompertaMnt 
Intariors. 

No  person  may  operate  an  airplane 
that  conforms  to  an  amended  or 
supplemental  type  certificate  issued  in 
accordance  with  SFAl  No.  41  for  a 
maximum  certificated  takeoff  weight  in 
excess  of  12.500  pounds  unless  within  1 
year  after  issuance  of  the  initial 


airworthiness  certificate  under  that 
SFAR  the  airplane  meets  the 
compartment  interior  requirements  set 
forth  in  S  25.853  (a),  (b),  (b-l),  (b-2),  and 
(b-3)  of  this  chapter  in  effect  on 
September  26, 1978. 

S§91J1S-«1.699   [Reserved] 

Subpart  H— Foreign  Aircraft 
Operations  and  Operations  of  U.S.- 
Reglstered  Civil  Aircraft  Outside  of  tha 
United  States  j 

S  91.701    Applicability. 

This  subpart  applies  to  the  operations 
of  civil  aircraft  of  U.S.  registry  outside  of 
the  United  States  and  the  operations  of 
foreign  civil  aircraft  within  the  United 
States. 

S  91.703    Operations  of  chrR  sircrstt  of  U^ 
registry  outside  of  the  United  States. 

(a)  Each  peraon  operating  a  civil 
aircraft  of  U.S.  registry  outside  of  the 
United  States  shall— 

(1)  When  over  the  high  seas,  comply 
with  annex  2  (Rules  of  the  Air)  to  the 
Convention  on  International  Civil 
Aviation  and  with  S  S  91.117(c),  91.130. 
and  91.131: 

(2)  When  within  a  foreign  country, 
comply  with  the  regulations  relating  to 
the  flight  and  maneuver  of  aircraft  there 
in  force; 

(3)  Except  for  S§  91.307(b).  91.309, 
91.323,  and  91.711,  comply  with  this  part 
so  far  as  it  is  not  inconsistent  with 
applicable  regulations  of  the  foreign 
country  where  the  aircraft  is  operated  or 
aimex  2  of  the  Convention  on 
International  Civil  Aviation;  and 

(4)  When  over  the  North  Atlantic 
within  ainpace  designated  as  Minimum 
Navigation  Performance  Specifications 
airspace,  comply  with  8  91.705. 

(b)  Annex  2  to  the  Convention  on 
International  Civil  Aviation,  Eighth 
Edition— July  1986.  with  amendments 
through  Amendment  28  effective 
November  1987,  to  which  reference  is 
made  in  this  part,  is  incorporated  into 
this  part  and  made  a  part  hereof  as 
provided  in  5  U.S.C.  552  aid  punuant  to 
1 CFR  part  51.  annex  2  (including  a 
complete  historic  file  of  changes  thereto) 
is  available  for  public  inspection  at  the 
Rules  Docket  AGC-ia  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washingtoa  DC  20591.  In 
addition.  Annex  2  may  be  purchased 
bom  the  International  Civil  Aviation 
Organization  (Attention:  Distribution 
Officer).  P.O.  Box  40a  Suocuisale.  PUce 
de  L' Aviation  Intemationtle.  1000 
Sherbrooke  Street  West  Montreal. 
Quebec  Canada  H3A  2R: . 
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89tjes_         

AOUiiOc  HAwnuRT  NhvlgaSoii  PerfOnnsnce 
Specifications  Alrspeee. 

No  pesson  may  operate  a  civiT  euicraff. 
of  US.  regTstry  in  Nortb  Aftantfc  (NATI 
airapace  designated  as  hfinimum 
Navigation  Performance  Specificationa 
(MNPS)  airspace  unless — 

[sf  Tn9  a  El  Li  aft  nav  approveif 
navigafiwn  perfbnnancv  opabdfty 
whicff  complies  wttn  rae  requirements  of 
Appendix  C  of  this  part;  and 

(07  cBe  opeFBtor  n  aBinsraEeo  bjr  ne 
AdminiafraOBF  tvperfcim  sodi 
operations. 

((^  Th»  AABMsttafar  aoAeriaee 
deviatioaefrsBitiie  fcqwreflmits  ef  Aie 
sectioii  to  e»«M<aace- wife  aettiea  9  ef 
appendlN  C  Ib>  Ais  pari 

S91.7iZ   riyhlB  Iwaasea  MeiH  ii  as 

Unless  eiiamfise  autfaodzedhf  ATC 
no  person  may  opwata.  a  dvil  aiwraft 
beteesB  Mexica  OB  Canada  aad  tbe 
United  States  widisat  BiBf  aa  IFR  or 
VFR  flight  plan,  as  appropriate. 

S91.709  OperaHbneloCuba. 

No  personnmy  operate  a  ciidl  aicctafi. 
from  the;  Iteiled  States  to  Cuba  unbaa— 

(a)  Departuse  Is  front  an.  MtemBtinniJ 
airport  off  entry  dieaignafed  fia  t  %.il  of 
the  Air  Cbmmerce  BegMhtTmis  oCtiift 
Bureau  of  Qisfiomfr  (19  CFEL  (L13t  aad 

(b)  In  the  case  of  dieparture  ftom.eBy 
of  the  49 OBit^ous  States  orthe 
Distrktof  Cbltam&fa.  tte  pilot  fia 
command  of  the  afitzaft  has  fifad— 

[iJJiWtKorTtRBiffijflkaas 
prescribed  in.  {  n.Tt  or  199.13  of  this 
chapter;  and 

{Hf  A  wiftien  statemenli  wilhiu  1  hour 
before  dtopaxtBev,  wint  the  Ofnice  of 
Immigiatfau  and  NatUraBzuMon  Sendee 
at  the  aftport  or  ueyai  luie.  uiJiiOuiiikis~~ 

^  AV  inibrmetfos  te  the  n^  pfim; 

(Rf  Tae  aesw  or  eecv  occnpant*  of  tne 

CHIP6P8n. 

(iii)  Tha  awnher  ef  occupants  ef  Ae 
aircraft;  and 

(iv^  A  deeniptfon  ef  n^eargSi  vbbj!. 
This  8eetieitdiBBS>notappl)i  l»iia 
operatwir  of  aiiesall  by  a  scfce AJhd  air 
carrier  overroeles  aailasiaedta 
operaliens  spedBcaJ—s  issaed  by  Ae 


(Approved  by  tfteOffla  ofBfknaapmenf  and 
Budget  vsiiw  OR0  uuiitrur  nuuDei  2UIV 
OOOS) 


S9i.nt 


(a^  Geaefdl  la  addittea  to  dMS  e(h« 
applicable  regulations  of  thiapaaW  aaek 
Dersa&ODSEakiitta  faasi^a  dviiaicBaft 
wilhiK  tha  OattadStataasbalL  cenfflv 
witbOdasadian. 

(b)  VHL  Nn  pnrsnn  may  rnnriaet  VEB 
operations  vdiich  require  twarwaf  i 


commuakatit 

at  least  one  creawaembcf  ai  that  i 
is  able  tacoadnst  tMfo-way  tadi» 
communicakiona  i&  tlxa  Ea^isb  Isbbmu 
and  ia  on  duty  daifing  that  t^eratien 

(c)  IFR.  MapMBonmay  ayeraie  a 
foseign.  CLvil  aiicrafi  undes  IFS  enlesa— 

(11  That  aiiicraft  is  eq^tipped  wilfc — 

[}\  Radio  eqjiipiant  aUdwiag  two-way 
radio  communicadoBS  vrilh  ATC  when.  iC 
is  operated  ia  contcol  zone  oe  coatsol 
area:  and 

(ii)  Radio  navigational  equipment 
appropriate  to  the  navigational  facilities 
to  be  usedr 

(2)  Ehdr  yeisuu  pnotfng  tne  auciaft— 
{}.]  Holdb  a  tuiieut  lifted  States 

msCraaieut  ratngi  or  is  auumuKed  by  iniB 
foreign  aBBian  ceiliBcafe  to  poof  under 
IFllraad 

^tf  }*  19  ^ffWOS^nQr  ^BSXMm9^  ^Vltn  1119' 

United  States  en  route,  InNlngi  and 
letdowa  praeadvna;  andt 

(3)  AJ  kneat  ene  csewmeaibct  ef  tiHfC 
aixciaft  iaafalc  ta « 


'mber 


rac 

English! 

isMdnfrwMbi 

approadbngi  < 

leaving  tieQailBdSlatBS. 

(d)  Over  wates:  i        _ 
a  foreign  dvil  aircraft  over  water  off  the 
shores  of  tfte  CMted  Sttotes  rikafl  ^ve 
fUi^t  notification  or  file  a  flight  plan  in 


Proca&Me  fci  tkvICAO  fegSaa 


(e)F/4 


MJWlKVat 


({^Tnaiiarf) 
opeiaAaDaf  tfi» 


uadarpaiaffaiih  tcjft)|ii>ei  tirie  i 
no  penon  magi  opeiala  •  foce^B  cMli 
aircraft  withiB  te  Si  States  sad  ite 
District  of  Columbia  at  oc  above  FL24a. 
unlless  the  alteraftiaeqpjppedwit& 
distance  measuring  equipment  (lAffE) 
capaine  or  lecefviaf  and  fiiuBcotfug 
uistanca  HilafHienon  ftoar  oie  t  Uni  AO 
facilities  to-be  osed  Wben DKA 
reqwred  Bf  ttie  paregrepR  Rile  at  and 
aboveR.  aW;  tie  pilot  in  command  of 
the  ancrafr  wUsL  netnjr  fktxi 
immedietely  and  aiejr  tnen  cauliuue 
operations  at  and  above  FL  240  totfre 
nestl  eipert  efmteaded  lanAng  at- 
which  cepaaa  ar  repheement  (rf  tte 
equipaisal  can  be  made.  However, 
paragraph  ^>  of  ftie  eecBaa  deee  not 
apply  te^lMe^^cmlafiuuft  Ifaafase  net 
equipped  with' SMBwften  eperaCed  for 
tbe  Mlawfog  pafpaeev  end  ff  ATC  ie 
notified  peine  fe-eadi  takeoS 

(1)  Wsssy  B^  Ifr  nd  fraae  a  piaca  ss 
the  United  SMeai^Mfrrapate  or 


(^  Feny  fli#ita  le  a  new « 
registry. 

(3)  night  of  a  ummmxcsAdLUS. 
manufactuiate  thari 


ms 

specific  airways 

at  Bpec2icaicpeetR. 


&9Ut& 
forefyichd  eftoaCL 

(a)  Forn^  dvil  airciafi  aaf  k» 
operated  without  ajrwoithiaeea 
certifieetea  ceqatfed  under  1 9ft.2Ki  if  a 
spesiaifli^  siilhiaaaMia  ieethat 
npaintiBB  laieaaadaadRlhiasectioiL 
AppUeatkiA  Ssr  a  sfMMf  fli^ 
imlliBitiaina  saist  hs  mads  ts  the 
Regional  DiscSvei  the  lAAnepan  ia 
which  the  applicant  is  located  or  tnthe 
regioB  wlkia  whick  teUS.  paiai  ef 
entry  iatBeated-llinsesiv  in  the  case  ei 
an  aircaaft  tatae  epaBatad^tkeUS.Csv 
the  patpaaa  afdemaBataalianat  en 

Lto 
tvcithsFAAi 
in  which  the.  I 

(b)" 


(A 

and  limit 

consic 

in-ttaKULSLi 

(^  Itopssaaa  may  opeeata  a  fase^gn 
cirilaimurflBwief  aspeeia>flgi>t 
autheeiMtioBianhiSB  iwt  ^aeiiiw  aiwo 
compiias  widfe  part  38S  ef  tk*  Special 

TtaaspaetatiaB  IMCnt  part  3n)i 

(Approved  by  the  Ofllce  ofManegemenr  and 
Budget  under  OMB  oontrof  iranoer  ilifl- 
0005] 

SS  91.717-91i.79» 


Subpart 
§»tJi9 

(af  This  subpart  prescribes  operating 
noise  limits  and  related  requirements 

of  civil  aircraft  in  tiaa  UnitBd  Slaftea. 

C^SestmH  (aJ0a.99JQ6t  9LM9, 
91 J09.  aadgUll  appiv  tacKid  subeonia 
tuAajrt  niminnas  wBth.BM«i 
weights  of  more  than  75.000 1 
and— 

(i>IIU.&] 
stai 


I 
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(ii)  If  foreign  registered,  that  would  be 
required  by  this  chapter  to  have  a  U.S. 
standard  airworthiness  certificate  in 
order  to  conduct  the  operations  intended 
for  the  airplane  were  it  registered  in  the 
United  States.  Those  sections  apply  to 
operations  to  or  from  airports  in  the 
United  States  under  this  part  and  parts 
121. 125, 129.  and  135  of  this  chapter. 

(2)  Section  91.813  appUes  to  U.S. 
operators  of  civil  subsonic  turbojet 
airplanes  covered  by  this  subpart.  This 
section  applies  to  operators,  operating  to 
or  from  airports  in  the  United  States 
under  this  part  and  parts  121. 125,  and 
135,  but  not  to  those  operating  under 
part  129  of  this  chapter. 

(3)  Sections  91.803, 91.819,  and  91.821 
apply  to  U.S.-registered  civil  supersonic 
airplanes  having  standard  airworthiness 
certificates  and  to  foreign-registered 
civil  supersonic  airplanes  that  if 
registered  in  the  United  States,  would  be 
required  by  this  chapter  to  have  U.S. 
standard  airworthiness  certificates  in 
order  to  conduct  the  operations  intended 
for  the  airplane.  Those  sections  apply  to 
operations  under  this  part  and  under 
parU  121. 125. 129,  and  135  of  this 
chapter. 

(b)  Unless  otherwise  specified,  as 
used  in  this  subpart  "part  36"  refers  to 
14  CFR  part  36,  including^e  noise 
levels  under  appendix  C  of  that  part 
notwithstanding  the  provisions  of  that 
part  excepting  certain  airplanes  from  the 
specified  noise  requirements.  For 
purposes  of  this  subpart  the  various 
stages  of  noise  levels,  the  terms  used  to 
describe  airplanes  with  respect  to  those 
levels,  and  the  terms  "subsonic 
airplane"  and  "supersonic  airplane" 
have  the  meanings  specified  under  part 
38  of  tiiis  chapter.  For  purposes  of  this 
subpart  for  subsonic  airplanes  operated 
in  foreign  air  commerce  in  the  United 
States,  the  Admiidstrator  may  accept 
compliance  with  the  noise  requirements 
under  annex  16  of  the  International  Qvil 
Aviation  Organization  when  those 
requirements  have  been  shown  to  be 
substantially  compatible  with,  and 
achieve  results  equivalent  to  those 
achievable  under  part  36  for  that 
airplane.  Determinations  made  under 
these  provisions  are  subject  to  the 
limitations  of  {  36^  of  this  chapter  as  if 
those  noise  levels  were  part  36  noise 
levels. 

§91M3    Part12Sop«ralora:DMigrwtion 
of  appHcaM*  raguMiOfw. 

For  airplanes  covered  by  this  subpart 
and  operated  under  part  125  of  this 
chapter,  the  following  regulations  apply 
as  specified: 

(a)  For  each  airplane  operation  to 
which  requirements  prescribed  under 
this  subpart  applied  befbra  November 


29, 1980,  those  requirements  of  this 
subpart  continue  to  apply. 

(b)  For  each  subsonic  airplane 
operation  to  which  requirements 
prescribed  under  this  subpart  did  not 
apply  before  November  29, 1980. 
because  the  airplane  was  not  operated 
in  the  United  States  under  this  part  or 
part  121, 129.  or  135  of  this  chapter,  the 
requirements  prescribed  under 
§S  91.805.  91.809,  91  Jll.  and  91.813  of 
this  subpart  apply. 

(cj  For  each  supersonic  airplane 
operation  to  which  requirements 
prescribed  under  this  subpart  did  not 
apply  before  November  29, 1980, 
because  the  airplana  was  not  operated 
in  the  United  States  under  this  part  or 
part  121, 129,  or  135  of  this  chapter,  the 
requirements  of  55  91.819  and  91.821  of 
this  subpart  apply. 

(d)  For  each  airplaine  required  to 
operate  under  part  125  for  which  a 
deviation  under  that  part  is  approved  to 
operate,  in  whole  or  in  part  under  this 
part  or  part  121. 129,  or  135  of  this 
chapter,  notwithstanding  the  approval, 
the  requirements  proscribed  under 
paragraphs  (a),  (b).  and  (c)  of  this 
section  continue  to  apply. 

S  91  JOS    Final  compUanct:  Subsonic 
alrplanas. 

Except  as  provided  in  SS  91.809  and 
91.811,  on  and  after  January  1, 1985,  no 
person  may  operate  to  or  from  an  airport 
in  the  United  States  any  subsonic 
airplane  covered  by  this  subpart  unless 
that  airplane  has  been  shown  to  comply 
with  Stage  2  or  Stags  3  noise  levels 
under  part  36  of  this  chapter. 

§91J07    Phaaad  oompllanea  undar  Parts 
121. 125,  and  135:  Subionic  alrplanas. 

(a)  General.  Each  person  operating 
airplanes  under  part  121, 125,  or  135  of 
this  chapter,  as  prescribed  under 

5  91.803  of  this  subpart  regardless  of  the 
state  of  registry  of  the  aiiplane,  shall 
comply  with  this  section  with  respect  to 
subsonic  airplanes  covered  by  this 
subpart. 

(b)  Compliance  schedules.  Except  for 
airplanes  shown  to  be  operated  in 
foreign  air  commerce  under  paragraph 
(c)  of  this  section  or  covered  by  an 
exemption  (including  those  issued  under 
S  91.811],  airplanes  operated  by  U.S. 
operators  in  ah-  commerce  in  the  United 
States  must  be  shown  to  comply  with 
Stage  2  or  Stage  3  ncrise  levels  under 
part  36  of  this  chapter,  in  accordance 
with  die  following  sdiedule.  or  they  may 
not  be  operated  to  or  from  airports  in 
the  United  States: 

(1)  By  January  1. 1981— 
(i)  At  least  one  quarter  of  the 
ahplaneS  that  have  Ipur  engines  wdth  no 


bypass  ratio  or  with  a  bypass  ratio  less 
than  two;  and 

(ii)  At  least  half  of  the  airplanes 
powered  by  engines  with  any  other 
bypass  ratio  or  by  another  number  of 
engines. 

(2)  By  January  1, 1983*- 

(i)  At  least  one-half  of  the  airplanes 
that  have  four  engines  with  no  bypass 
ratio  or  with  a  bypass  ratio  less  than 
two;  and 

(ii)  All  airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines. 

(c)  Apportionment  ofoiiplanes.  For 
purposes  of  paragraph  (b)  of  this 
section,  a  person  operating  airplanes 
engaged  in  domestic  and  foreign  air 
commerce  in  the  United  States  may 
elect  not  to  comply  with  the  phased 
schedule  with  respect  to  that  portion  of 
the  airplanes  operated  by  that  person 
shown,  under  an  approved  method  of 
apportionment  to  be  engaged  in  foreign 
air  commerce  in  the  United  States. 

§91J09    Raptacement  aitplanas. 

A  Stage  1  airplane  may  be  operated 
after  the  otherwise  applicable 
compUance  dates  prescribed  under 
5  S  91.805  and  91.807  if,  under  an 
approved  plan,  a  replacement  airplane 
has  been  ordered  by  the  operator  under 
a  binding  contract  as  folows: 

(a)  For  replacement  of  an  airplane 
powered  by  two  engines,  until  January  1, 
1986,  but  not  after  the  date  spedfied  in 
the  plan,  if  the  contract  is  entered  into 
by  January  1, 1983,  and  spedfies 
deUvery  before  January  1, 1988,  of  a 
replacement  airplane  which  has  been 
shown  to  comply  with  Stage  3  noise 
levels  under  part  36  of  this  chapter. 

(b)  For  replacement  of  an  airplane 
powered  by  three  engines,  until  January 
1, 1985,  but  not  after  the  date  specified 
in  die  plan,  if  the  conti-act  is  entered  into 
by  January  1. 1983,  and  specifies 
delivery  before  January  1, 1985,  of  a 
replacement  airplane  which  has  been 
shown  to  comply  with  Stage  3  noise 
levels  under  part  36  of  this  chapter. 

(c)  For  replacement  of  any  other 
airplane,  until  January  1, 1985,  but  not 
after  the  date  specified  in  die  plan,  if  the 
contract  specifies  delivety  before 
January  1, 1985,  of  a  replacement 
airplane  which — 

(1)  Has  been  shown  to  comply  with 
Stage  2  or  Stage  3  noise  levels  under 
part  36  of  this  chapter  prior  to  issuance 
of  an  original  staiidard  airwcHlhiness 
certificate:  or 

(2)  Has  been  shown  to  comply  with 
Stage  3  noise  levels  under  part  36  of  this 
chapter  prior  to  issuance'of  a'standaid 
airwortldnesS  certificate  other  than 
original  issue. 
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(d]  Each  operator  of  a  Stage  1  airplane 
for  which  approval  of  a  replacement 
plcm  is  requested  under  this  section 
shall  submit  to  the  Director,  Office  of 
Environment  and  Energy,  an  application 
constituting  the  proposed  replacement 
plan  (or  revised  plan)  that  contains  the 
information  specified  under  this 
paragraph  and  whidi  is  certified  (under 
penalty  of  IB  U.S.C.  1001]  as  true  and 
correct  Each  application  for  approval 
must  provide  iiifonnation  corresponding 
to  that  specified  in  the  contract  upon 
which  the  FAA  may  rely  in  considering 
its  approval  as  follows: 

(1)  Name  and  address  of  the 
applicant . 

(2]  Aircraft  type  and  model  and 
registration  number  for  each  airplane  to 
be  replaced  under  the  plan. 

(3]  Aircraft  type  and  model  of  each 
replacement  airplane. 

(4]  Scheduled  dates  of  delivery  and 
introduction  into  service  of  each 
replacement  airplane. 

(5]  Names  and  addresses  of  the 
parties  to  the  contract  and  any  other 
persons  who  may  effectively  cancel  the 
contract  or  otherwise  control  the 
performance  of  any  party. 

(6]  Information  specifying  the 
anticipated  disposition  of  the  airplanes 
to  be  replaced. 

(7]  A  statement  that  the  contract 
represents  a  legally  enforceable,  mutual 
agreement  for  delivery  of  an  eligible 
replacement  airplane. 

(8]  Any  other  information  or 
documentation  requested  by  the 
Director,  Office  of  Environment  and 
Energy,  reasonably  necessary  to 
determine  whether  the  plan  should  be 
approved. 

5  91.81 1   oSivtoe  to  snwR  conMnunltiss 
ernnpooni  MVO*enQine^  suoaonic  avplanee* 

(a)  A  Stage  1  airplane  powered  by  two 
engines  may  be  operated  after  the 
compUance  dates  prescribed  under 
S  9  91.805. 91.807.  and  91.809  when,  with 
respect  to  that  airplane,  the 
Administrator  issues  an  exemption  to 
the  operator  from  the  noise  level 
requirements  under  this  subpart  Each 
exemption  issued  under  this  section 
terminates  on  the  earliest  of  the 
following  dates: 

(1)  For  an  exempted  airplane  sold,  or 
otherwise  disposeid  of.  to  another  person 
on  or  after  January  1, 1983,  on  the  date 
of  delivery  to  that  person. 

(2)  For  an  exempted  airplane  with  a 
seating  oonfiguFstttm  of  100  passenger 
seats  or  less,  on  January  1, 1988. 

(3)  For  an  exempted  airplane  with  a 
seating  oonfiguratiea  of  more  than  100 
passenger  seats,  on  January  1. 1965. 

(bj  For  the  purpose  oif  this  section,  die 
seating  cimfi^iration  of  an  airplane  is 


governed  t^  that  Aawn  to«xist  on 
December  1. 1979.  or  an^aoriier  date 
established  for  that  airplane  by  the 
Administrator. 

S91J1S   CompNanes  plans  and  statue  UA 


(a)  Bach  U.S.  operator  of  a  dvil 
subsonic  airplane  covered  by  this 
subpart  (regardless  of  the  state  of 
registry]  shall  submit  to  the  Director, 
Office  of  Environment  and  Energy,  in 
accordance  with  this  section,  the 
operator's  current  compliance  status 
and  plan  for  achieving  and  maintaining 
compliance  with  the  applicable  noise 
level  requirements  of  tlds  subpart  If 
appropriate,  an  operator  may  substitute 
for  the  required  plan  a  notice,  certified 
as  tive  (under  penalty  of  18  U.S.C.  1001] 
by  that  operator,  that  no  change  in  the 
plan  or  status  of  any  airplane  affected 
by  the  plan  has  occurred  since  the  date 
of  the  plan  most  recently  submitted 
under  this  section. 

(b]  Each  compliance  plan,  including 
each  revised  plan,  must  contain  the 
information  spedfied  under  paragraph 
(c]  of  this  section  for  each  airplane 
covered  by  this  section  that  is  operated 
by  the  operator.  Unless  otherwise 
approved  by  the  Administrator, 
compliance  plans  must  provide  the 
required  plan  and  status  information  as 
it  exists  on  the  date  30  days  before  the 
date  spedfied  for  submission  of  the 
plan,  ^ans  must  be  certified  by  the 
operator  as  true  and  complete  (under 
penalty  of  18  U.S.C  1001)  and  be 
submitted  for  each  airplane  covered  by 
this  section  on  or  before  90  days  after 
initially  commencing  operation  of 
airplanes  covered  by  this  section, 
whichever  is  later,  and  thereafter— 

(1)  Thirty  days  after  any  change  in  the 
operator's  fleet  or  compliance  planning 
dedsions  that  has  a  separate  or 
cumulative  effect  on  10  percent  or  more 
of  the  airplanes  in  either  dass  of 
airplanes  covered  by  t  91  J07(b];  and 

(2)  Thirty  days  after  each  compUance 
date  appUcable  to  that  airplane  under 
this  subpart  and  annuaUy  thereafter 
through  1985,  or  until  any  later  date  for 
that  airplane  prescribed  under  this 
subpart  on  the  anniversary  of  that 

.  submission  date,  to  show  continuous 
compUance  with  this  sut^>art 

(c)  Each  compUance  plcm  submitted 
under  this  section  must  identify  the 
operator  and  indude  informaticHi 
regarding  the  compUance  plan  and 
status  for  each  airplane  covered  by  the 
plan  as  follows: 

(1)  Name  and  address  oi  the  aiiplane 
operator. 

(2)  Name  and  telephone  number  of  the 
peraon  dedgnated  by  the  operator  to  be 


responsible  for  the  preparation  of  the 
compUance  plan  and  its  submission. 

(3)  The  total  number  of  airplanes 
covered  by  this  section  and  in  each  of 
the  foUowing  dasses  and  subclasses: 

(i)  For  airplanes  engaged  in  domestic 
air  commerce — 

(A)  Airplanes  powered  by  four 
t\u-bo)et  engines  with  no  bypass  ratio  or 
with  a  bypass  ratio  less  than  two; 

(B)  Airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines:  and 

(C)  Airplanes  covered  by  an 
exemption  issued  under  5  91.811  of  this 
subpart. 

(ii)  For  airplanes  engaged  in  foreign 
air  commerce  under  an  approved 
apportionment  plan — 

(A)  Airplanes  powered  by  four 
turbojet  engines  with  no  bypass  ratio  or 
with  a  bypass  ratio  less  than  two; 

(B)  Airplanes  powered  by  engines 
with  any  other  bypass  ratio  or  by 
another  number  of  engines;  and 

(C)  Airplanes  covered  by  an 
exemption  issued  under  i  91.811  of  this 
subpart 

(4)  For  each  airplane  covered  by  this 
section — 

(i)  Aircraft  type  and  model; 

(ii)  Aircraft  registration  number 

(iii)  Aircraft  manufacturer  serial 
number 

(iv)  Aircraft  powerplant  make  and 
model; 

(v)  Aircraft  year  of  manufactiu«; 

(vi)  Whether  part  36  noise  level 
compUance  has  been  shown.  "Yes/No"; 

(vii)  The  appropriate  code  prescribed 
under  paragraph  (c)(5)  of  this  section 
which  indicates  the  acoustical 
technology  instaUed,  or  to  be  instaUed, 
on  the  airplane; 

(viii)  For  airplanes  on  which 
acoustical  technology  has  been  or  will 
be  appUed,  following  the  aiq>ropriate 
code  entry,  the  actual  or  scheduled 
month  and  year  of  instaUation  on  the 
airplane: 

(ix)  Fat  DC-8  and  B-707  airplanes 
operated  in  domestic  U.S.  air  commerce 
which  have  been  or  wiU  be  retired  from 
service  in  the  United  States  without 
replacement  between  January  24, 1977, 
and  January  1, 1985.  the  appropriate 
code  prescribed  under  paragraph  (c)(5) 
of  this  section  foUowed  by  the  actual  or 
scheduled  month  and  year  of  retirement 
of  the  airplane  frvm  service; 

(x)  Fw  DC-8  and  B-707  airplanes 
operated  in  foreign  air  commerce  in  the 
United  States  which  have  been  or  wiU 
be  retired  from  service  in  die  United 
States  without  replacement  between 
April  14. 198a  and  January  1. 19SS,  die 
appropriate  code  prescribed  under 
paragraph  (c)(5)  of  diis  section  (dUowed 
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by  tile  actual  or  ■'•'•Tilirlftri  laontli  and 
year  ol letkeaent  of  the  nupiaim  bog^ 
•ervice: 

(xjj  For  aiiplaaaa  <oovered  iy  aa 
approved  RylsoeiDeat  plan  iiader 
(  0LS07(c)  of  this  sultpail.  tka 
appropriate  code  prescribed  under 
paragraph  (c)(5)  of  thia  section  foUowed 
by  the  ■rlio<4vl^y^  inonth  and  year  for 
replaceineat  of  the  aaplaoe; 

(xiij  For  aiiplBBBS  de8igBa4ed  as 
"engaged  in  foveign  coaaiBeiGe"  la 
accordance  with  as  sppnved  siethod  of 
apportionment  under  |  inLA07(c)  of  thk 
subpart,  tlie  appropriate  code  preeoibed 
under  paragraph  (c)(5)  of  this  section: 

(xiiij  For  aiiplaaee  coverad  fay  aa 
exemptioa  issued  to  the  aperator 
granting  relief  from  iioise  level 
requireraeolB  of  tbie  •id>part  the 
awrapriate  code  jmcobed  aader 
para^aph  f/cHH  oftfds  BeotioB  foUowed 
by  the  actual  or  trlwfdMlnd  bmmiIIi  aad 

VPWr  nt  ovpirntWM  ^  *k«  fTiftlTtina  ■»"^ 

the  appropriate  code  aad  '^jplicaUe 
dates  which  indioate  the  ooDpUance 
strategy  planned  or  ifl^lemeated  far  the 
airplane; 

(xiv)  For  all  airplanes  covered  by  lUi 
section,  the  number  of  spare  shipsels  of 
acoustical  coBqMmeDts  seeded  for 
continuous  oonpliaBoe  and  the  aaaiber 
availafaie  on  demand  to  the  operator  ki 
support  of  those  airplanes;  and 

(xvj  For  aijplanes  for  whkh  aone  of 
the  other  codes  prescribed  under 
paragraph  (c)(5j  of  thie  aectioB  describes 
either  the  technology  apj^ied  or  to  be 
applied  to  <he  aii3>laBe  in  aooordaace 
with  the  certificadoB  nquiremeots 
under  Parts  21  and  ae  of  this  ohf^tec  or 
the  compIiaDce  strategy  or  lartbodoiMj 
following  the  oode  "OIH"  eater  the 
date  of  any  certificate  actios  aafid  attach 
an  addendum  to  the  plan  explalBk^  the 
natve  aad  the  extent  «f  the  oertificoted 
technology,  atrat^gr,  or  mfltiiiihtli^ni 
employed,  widi  reference  to  die  ^ype 
certificate  dofanntatinii 

(5)  Table  of  Aooustcm.  T£ohnoi£xiy/ 

STRATEer  OOOES 


Coda 


B 

c 


nooH 


8-707-1208; 

8-707- 

3nB/C;B- 

TfOB. 
&■  727-100.  _ 

•-717-aoO.™.. 


•-7e7-2M;«. 


OaHilicaiB  iRhralogy 


QuM 
dng. 


+  1- 


OaMWtwIlwidMt 


DcMbI*  w«l  Ian  duel 
*rs- 


(5)  Table  of  Aoousdcm.  Teghwxogv/ 
STRAi^rav  Goofs— GontinHed 


Cods 


Airplana 


ianalype/ 
model 


wOrBnCSIB  TBCnflQiOQJf 


B-M7-10D 

{pre- 

Deoembar 

t9m:B- 

7«7-<oe 

(tn- 

DecMnber 

t»7l).. 
t3C-8 


0C-» 

BAC-m-aoo. 

Bto-4«1-40S. 

B-707;  DC-«....J 


■pMito  + 
•ouod  atMorbinf 
fnalBrial  ireaimanL 


J. 


traatmenti 
P-38  sound  Bb90rt>ing 


3ilaaoarUI«BAC 
Acoustic  flaport 
522). 


59B). 
Reangined  with  hi|^ 
bypass  rtio  tumoiat 

.     r»OSllBB#» 

cartifieatad  under 
stage  3  noise  level 
Tsquiuiiieiils). 


REP— Par  aiiyhmoi  covered  by  aa 
approved  raplacemaol  {kaa  under  1 01.M7{cj 
of  this  subpart. 

EFC— For  airplanes  designated  as 
engtigea  in  forngn  consnerce"  tn 
acoerdanoe  w4tk  an  nppiu»ed  mcrthod  of 
apportiaament  under  f  tlJBU  o(Ma  aobpart 

operated  in  doaaatic  U.S.  air  oomneice  aad 
retired  from  aerviae  in  liie  United  Statea 
withaat  replacement  between  Janaary  H. 
1977.  and  )anuary  1, 1989.  KTC— For  DC-a 
and  B-707  airpiianes  operated  by  U.S. 
operators  m  fareigii  air  auimneme  in  the 
United  SMes  end  retired 'bon  aervioe  in  te 
United  StaAes  aritfaout  Tflplnnrmrad  tw  tmiaii 
April  M.  low,  and  January  t  IMS. 

EXD— Far  airplanes  ekenpted  from 
showing  coinpiianne  wifti  the  noise  level 
requirements  of  this  sul^art. 

OTH — For  airplanes  ftor  whi(^  no  other 
prescribed  code  describes  etther  the 
certificeled  tadiRologir  applied  or  to  be 
BPHiad  la  the  aiiplaae:  or  the  oomidiaace 
strategy  ar  ■etfaodology.  (Aa  addeBAam  nnst 
explain  liw  aatare  and  aMeal  of  techaalfi^. 
strategy,  or  methodology  and  xeference  tlie 
type  certificate  documeatalion.) 

S  91.815 


(a)  This  section  apidies  to  propeller- 
drivea,  sonM  aaplaneB  having  Mandaid 
airwoilfaineos  ceitecates  6uA  are 
designed  far  ^^agricullaral  aaxaaft 
operations"  (as  defiaod  fa  «  tS7  J  of  this 
dis^ier^  as  effective  or  }atmary  1, 1961) 
or  for  dispensing  Bre  tighttag  aiateriala. 

fb)  ff  (he  AiiTlne  A^tMsBaal.  or 
other  approved  manual  material 
iafaraatfaik  BMckiog^  or  pfacatds  for 
the  siqifaae  fadicslc  ^at  thei 


hao  not  been  shows  to  coa^dy  with  Qie 
noise  iJonits  smfar  part  Jt  of  this 
chapter,  no  paraos  assy  operate  that 
airf^ane.  except — 

(1)  To  Ak  extent  Beceonry  to 
acooBiphsh  the  wnsk  activity  direOdy 
associated  with  the  pvpoK  far  wfacfa  it 
is  designeifc 

^)  To  provide  fUf^  crcwawnber 
training  in  the  special  purpose  operation 
for  which  the  alipfane  is  designed;  and 

(3)  To  oondact  -nopuSapwHwng  frerial 
woiic  <H>eratioQs*'  in  aooordanoe  wi^ 
the  requireieMla  wider  f  13r.2g(c)  of 
this  chapter. 

§91.817   CivN  aircraft  sonic  boom. 

(a)  No  peiaon  may  operate  a  oivfl 
aircnft  in  the  United  Stalea  at  a  tree 
flight  Mach  niuxdMr  greater  than  1 
except  fa  compliance  wiA  comfitioiu 
and  limitations  in  an  authorization  to 
exceed  Maoh  1  ieeoed  to  liie  operator 
under  appendix  B  of  ^ue  part. 

(b)  In  addition,  no  person  may  operate 
a  civil  aircraft  for  wl^ch  fte  maxiimmi 
operating  limit  «peed  Mio  exceeds  a 
Mech  nunri)er  of  1,  to  or  ft*om  an  aiiport 
in  the  Umted  States,  nnlosB — 

(1)  Information  arailaUe  to  the  fli||ht 
crew  includes  flight  Ksntatians  that 
ensme  tiiat  fhghts  entering  or  leaving 
the  United  States  will  not  cause  a  sonic 
boom  to  reach  die  aorfece  within  the 
United  States;  and 

(2)  Tlie  operator  complies  with  the 
flight  limitations  prescribed  in 
paragraph  (b)(ll  of  this  section  or 
complies  with  conditions  and  limitations 
in  an  authorization  to  exceefd  Mach  1 
Issued  under  appendix  Bof  this  part 

(Approved  by  the  ORice  of  Manageraeat  aad 
Budget  under  0MB  control  mmiber  2120- 
OOOS) 

S  91419  CtvNsiqMrsoalcaiipianaatlMtdo 
not  comply  wKb  Part  38. 

(a)  AflplicaiuJity.  This  aectioa  applies 
to  civil  supersonic  airplaaes  that  have 
not  been  shown  to  comp^  with  the 
Stage  2  noise  liioits  of  Part  36  fa  efiEect 
on  October  13, 1977,  usinf  applicable 
trade-off  provisions,  and  that  aie 
operated  in  the  United  Sfatea,  after  Mv 
31. 1978. 

(b)  Airport  use.  Except  fa  an 
emergenqr,  the  following  apply  to  each 
parson  who  operates  a  civil  mrnrsnnir 
airptane  te  or  fronaan  aiipoft  to  die 
United  States: 

(1  j  Repardless  of  arhedier  a  type 
desiji  rhangf  approval  fa  apjrfied  far 
under  pari  21  of  tUs  I ' 

maylaadoririaeeffani 

by  tUt  sediaB  far  whfah  ifae  ^_ . 
ischamsdafterfidyatttWlfan 

rhann" 
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acoustical  change  requirements  of  part 
36  are  complied  with. 

(2)  No  flight  may  be  scheduled,  or 
otherwise  planned,  for  takeoff  or 
landing  after  10  p.m.  and  before  7  a.m. 
local  time. 

§  9U21    CivN  supersoniG  sirplsnas:  Noiso 


Except  for  Concorde  airplanes  having 
flight  time  before  January  1, 1980,  no 
person  may  operate  in  the  United  States, 
a  civil  supersonic  airplane  that  does  not 
comply  with  Stage  2  noise  limits  of  part 
36  in  effect  on  October  13, 1977.  using 
applicable  trade-off  provisions. 

§§91423-91J99   (Iteserved] 


Sul>part  J— Waivers 

{91401    [Reserved] 

§91.903   PoNcysnd procedures. 

(a)  The  Administrator  may  issue  a 
certificate  of  waiver  authorizing  the 
operation  of  aircraft  in  deviation  from 
any  rule  listed  in  this  subpart  if  the 
Administrator  finds  that  the  proposed 
operation  can  be  safely  conducted  under 
die  terms  of  that  certificate  of  waiver. 

(b)  An  application  for  a  certificate  of 
waiver  under  this  part  is  made  on  a  form 
and  in  a  manner  prescribed  by  the 
Administrator  and  may  be  submitted  to 
any  FAA  office. 

(c)  A  certificate  of  waiver  is  effective 
as  specified  In  that  certificate  of  waiver. 

S91J0S   Ust  of  rules  subleet  to  waivers. 

91.107    Use  of  safety  belts. 

91.111    Operating  near  other  aircraft 

91.113    Right-of-way  rules:  Except  water 

operations. 
91.115    Right-of-way  rules:  Water  operations. 
91.117    Aircraft  speed. 
91.119    Minimum  safe  altitudes:  General. 
91.121    Altimeter  settings. 
91.123    Compliance  with  ATC  clearances 

and  instructions. 
91.125    ATC  light  signals. 
91.127    Operating  on  or  in  the  vicinity  of  an 

airport  General  rules. 
91.129    Operating  at  airports  with  operating 

control  towers. 
91.131    Terminal  control  areas. 
91.133    Restricted  and  prohibited  areas. 
91.135    Positive  control  areas  and  route 

segments. 
91.137    Temporary  flight  restrictions. 
91.141    Flight  restrictions  in  the  proximity  of 

the  Presidential  and  other  parties. 
91.143    Fl^dIt  limitation  in  the  proximity  of 

space  tUght  operations. 
91.153    VFR  flight  plan:  Information  required. 
01.155    Basic  VFR  weadier  minimnma 
91.157    Special  VFR  weather  minimums. 
91.150   VFR  cruidng  ahitude  or  fli^t  level 
91.160    DPR  flight  plan:  Information  required. 
91.173    ATC  clearance  end  fli^t  plan 
required. 


91.175    Talceoff  and  landing  under  IFR. 
91.177    Minimum  altitudes  for  IFR 

operations. 
91 .179    IFR  cruising  altitude  or  flight  level 
91.181    Course  to  be  flown. 
91.183    IFR  radio  communications. 
91.185    IFR  operations:  Two-way  radio 

communications  failure. 
91.187    Operation  under  IFR  in  controlled 

airspace:  Malfunction  reports. 
91.209    Aircraft  lights. 
91.303    Aerobatic  flights. 
91305    Flight  test  areas. 
91.311    Towing:  Other  than  under  i  91.309. 
91.313(e)    Restricted  category  dvil  aircraft: 

Operating  limitations. 
91.515    Flight  altitude  rules. 
91.705    Operations  within  the  North  Atlantic 

Minimum  Navigation  Performance 

Specifications  Airspace. 
91.707    Fli^ta  l>etween  Mexico  or  Canada 

and  the  United  States. 
91.713    Operation  of  dvil  aircraft  of  Cuban 

registry. 


§§91J07-91J99 

Appendix  A— Category  n  Operations: 
Msnual,  Instniments,  Equipment,  snd 
Maintenance 

1.  Category  11  Manual 

(a)  Amplication  for  approval.  An  applicant 
for  approval  of  a  Category  n  manual  or  an 
amendment  to  an  approved  Category  II 
manual  must  submit  tlie  proposed  manual  or 
amendment  to  the  Flight  Standards  District 
Office  having  jiuisdiction  of  the  area  in 
which  the  applicant  is  located.  If  tlie 
application  requests  an  evaluation  program, 
it  must  include  the  following: 

(1)  The  location  of  the  aircraft  and  the 
place  where  the  demonstrations  are  to  be 
conducted;  and 

(2)  The  date  the  demonstrations  are  to 
conunence  (at  least  10  days  after  filing  the 
application). 

(b)  Contents.  Each  Category  D  manual  must 
contain: 

(1)  The  registration  number,  make,  and 
model  of  the  aircraft  to  which  it  applies; 

(2)  A  maintenance  program  as  specified  in 
section  4  of  tliis  appendix:  and 

(3)  The  procedures  and  instructions  related 
to  recognition  of  decision  height,  use  of 
runway  visual  range  information,  approach 
monitoring,  the  decision  region  (the  region 
between  the  middle  marker  and  the  decision 
hei^t),  tlie  maximum  permissible  deviations 
of  the  basic  US  indicator  within  the  decision 
region,  a  missed  approach,  use  of  airborne 
low  approach  equipment,  minimum  altitude 
for  the  use  of  tlie  autopilot  instrument  and 
equipment  failure  warning  systems, 
instrument  failure,  and  other  procedures, 
instructions,  and  limitations  that  may  be 
found  necessary  by  the  Administrator. 

2.  Required  Inatrtunents  and  Equipment 

The  instruments  and  equipment  listed  in 
this  section  must  be  installed  in  each  aircraft 
operated  in  a  Category  D  operation.  This 
section  does  not  require  diq>lication  of 
instruments  and  equipment  required  by 
1 91.206  at  any  other  provisions  of  tiiis 
chapter. 


(a)  C/tN«7 /.  (1)  Two  localizer  and  glide 
slope  receiving  systems.  Each  system  must 
provide  a  basic  ILS  display  and  each  side  of 
the  instrument  panel  must  have  a  Insic  ILS 
display.  However,  a  single  kwalizer  antenna 
and  a  single  glide  slope  antenna  may  be  used. 

(2)  A  communications  system  tltat  does  not 
affect  the  operation  of  at  least  one  of  the  ILS 
systems. 

(3)  A  marker  beacon  receiver  that  provides 
distinctive  aural  and  visual  hidications  of  the 
outer  and  the  middle  markers. 

(4)  Two  gyroscopic  pitch  and  bank 
indicating  systems. 

(5)  Two  gyroscopic  direction  indicating 
systems. 

(6)  Two  airspeed  indicators. 

(7)  Two  sensitive  altimeters  adjustaliie  for 
barometric  pressure,  each  having  a  placarded 
correction  for  altimeter  scale  error  and  for 
the  wheel  hei^t  of  the  aircrafL  After  June  28. 
1979,  two  sensitive  altimeters  adjustable  for 
barometric  pressure,  having  markings  at  20- 
foot  intervals  and  each  having  a  placarded 
correction  for  altimeter  scale  error  and  for 
the  wheel  hei^t  of  the  aircrafL 

(8)  Two  vertical  speed  indicatort. 

(9)  A  flight  control  guidance  system  that 
consists  of  either  an  automatic  approach 
coupler  or  a  flight  director  system.  A  flight 
director  system  must  display  computed 
information  as  steering  command  in  relation 
to  an  US  localizer  and,  on  liie  same 
instrument,  either  computed  information  as 
pitch  command  in  relation  to  aa  ILS  glide 
slope  or  basic  ILS  glide  slope  InformatioiL  An 
automatic  approach  coupio'anist  pro\'>de  at 
least  automatic  steering  in  relation  to  an  ILS 
localizer.  The  flight  contrd  guidance  system 
may  be  operated  from  one  of  the  receiving 
systems  required  by  subparagraph  (1)  of  this 
paragraph. 

(10)  For  Category  0  operations  with 
decision  heighU  below  ISO  feet  either  a 
marker  l)eacon  receiver  providing  aural  and 
visual  indications  of  the  inner  marker  or  a 
radio  altimeter. 

(b)  Group  U.  (1)  Warning  systems  for 
immediate  detection  by  the  i^ot  of  system 
faulU  in  items  (1),  (4),  (5),  and  (^  of  Croup  I 
and,  if  installed  for  use  in  Category  m 
operations,  the  radio  altimetCT  and 
autothrottle  system. 

(2)  Dual  controls. 

(3)  An  externally  vented  sUtic  pressure 
system  with  an  alternate  static  pressure 
source. 

(4)  A  windshield  wiper  or  equivalent  ' 
means  of  providing  a(tequate  cockpit 
visibility  for  a  safe  visual  transition  by  either 
pilot  to  touchdown  and  rollout 

(5)  A  heat  source  for  each  airspeed  system 
pitot  tube  installed  or  an  equivalent  means  of 
preventing  malfunctioning  due  to  icing  of  the 
pitot  systenL 

3.  Instruments  and  Equipment  Approval  j 

(a)  General.  The  instruments  and 
equipment  required  by  section  2  of  this 
appendix  must  be  approved  as  provided  in 
this  section  before  being  used  in  Category  U 
operations.  Befora  preswiiag  an  aircraft  for 
approval  of  the  instruments  and  equipment  it 
must  be  shown  that  since  the  baginning  of  the 
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12th 


■ul 


Hie^ataar 


(U  Ibt  US  loEaluur  aari  #ide  ak^ 
equ^paaat  wan  beaoh  -^■^^TTf  "^"/"■^j'w  lo 
tfaa  iiianulB£tuKr'«  ioatmctioiu  and  iouodte 
meat  (hoaa  alandatda  spadfied  laRTCA 
Pvar  23-8ai/IX>-U7  datedMarch  14.  ISKL 
"Staadaid  Ad]uatmeal  Criteria  Tor  Alibome 
LocaVxer  and  Glide  Slope  Receiven;'  wUdi 
may  be  obtained  from  the  RTCA  Secretariat. 
1«B  1C  St,  NW,  WaMngton.  DC  20006. 

vZ)  nm  aftineten  and  the  stafic  pieixue 
ayatema  were  teated  andinapected  ta 
accordanoe  wMi  Appendix  V  to  Part  43  t>riUt 
diapten  and 

equipment  specified  in  section  2(a)  of  this 
appendix  that  are  ^ 

I'dieekad 


syalBBi 

ev« 

of  thla  aacttM  tf  <hey  haw  aot  beea  I 
for  Category  m  sipMatkaa  aKlar  svi_ 
*yr*  "'  —rr'^w^irnfal  *f|rf  r— ♦*ft^''**^n 

must  he  approved  undar  tUa  pai^nph. 
Related  lyttrmt  or  davkea.  audi  aa  the 
autothrattle  aod  computad  miased  ■ppwnn''»« 
guidance  system,  must  ba  i^iproved  ai  Hk 
same  manner  If  thay  are  to  be  used  br 
Categoiy  II  operations. 

Ic)  RoiBo  ahiaeter.  A  ra£o  dtimeter  must 
meet  Iheperfotmanca  ciiteda  of  this 
paograph  for  ori^nal  approval  and  alter 
eadi  sidisequeat  alterafion. 

Pitt  must  display  lottie  fl^t  crew  deariy 
and  positivriy  Ae  wheal  belgfat  of  flie  main 
lamfing  gear  above  the  terrain. 

(2)  It  must  display  wheel  height  above  lie 
terrain  to  an  axxanxj  eif  ptns  or  minus  5  feet 
or  5  percent  wlilLligtw  is  greater,  aider  the 
lOliowiiig  condraonar 

(i)  ntch  an^tes  of  xero  to  phis  t>r  ininaB  S 
degrees  about  the  mean  approach  aMtuds. 

(ii)  R^a^es  cf  aero  «o  20  degrees  in 
ei  tiler  dsrecffon. 

(iill  Fir  WW  a  Teiaciles  from  mirianm 
approach  apeei  «p  40  MB  lama. 

(iv)  Sink  i««ea  fron  aeio  to  tV  fcel  per 
second  at  altitudes  from  lot  to  m  fcet. 

(3)  Over  level  ground,  it  nnai  Inck  «ie 
actual  aANtade  «r<he  afnrall  w«ho«l 
signiftcaat  lag  or  aatiMaMaii. 

(4]  With  the  aircraft  at  an  altitude  of  an 
feet  or  laaa.  any  ainvpl  dai^  to  tonaia 
representhsg  aa  aaaa  tfHBi10  paRMtf  af  te 

altimeter  to  unloek.  tmd  i 


in  less  than  1  second. 

(5)  Systema  that  contain  a  push-to-test 
feature  imat  toat  Hn  aatlw  system  twWh  or 

without  an  HilBaBj  at  ■  ainalatad  ^Hlude  of 
less  diaagN  feat 

(01  Iha^raton  mat  paniito  to  te  11^ 

tiiwtiMntoalaMafsaiiMrarCSZZfi^ 
groaad  letoM  alp 


(d)  Other  insUvmenta  and  equipment.  All 
other  Inatnu— to  aad  <to—  atf  aqaipneiM 
required  by  i  «  of  4da  afpeadto  BHt  be 
capable  of  performing  as  necessaif  far 
Catepory  ■  aiiantiaiia.  Appnay  la  «bo 
required  after  each  sahstqaent  aMaaalion  to 
these  instruoMDto  aod  Utam  <tf  e^aipaienk. 

(e)  Evduatkm  prngnm-ili  AfpMoatioL 
Approval  by  evaluatiaa  la  iwpiistul  aa  a  part 
of  the  apphcadoB  for  approval  of  the 
Category  0  mnnaL 

[2] Demonstrations.  Tfahssiifciiwisi 
authorized  by  the  Adrntoistratoc,  Ite 
evaluation  program  foraach  ariiCEsit  requlna 
the  dBBiaaatratiaaa  specified  to  IfaH 
parapaph.  At  kaat  MS£  appnMches  ^ut 
be  flown  with  at  least  fi«e  appiuacfaea  aa 
each  of  three  differeat  ftfi  farilJHf  and  ao 

moee  than  one  half  of  toa  totod  appioachea  «a 
any  one  iLS  fKtiity.  AM  appmactes  ^■H  be 
flown  under  simulatod  laslruaHat  eoaditions 
to  a  tQ»4wt  dedatoa  Iis4iht  and  M  perceat  cf 
the  total  approaches  aui4e  aiaat  be 
surnraafui.  A  sacoeaAil  appnaok  is  one  to 
which-j 

(i)  At  the  100-foot  decision  height  the 
indicated  airspeed  aad  leading  are 
satiafactaiy  for  a  aannal  flare  .and  leading 
(speed  must  be  plus  or  ninus  5  knots  of 
programmed  airspeed,  bat  may  not  be  less 
than  computed  threshold  speed  if 
autothrottles  are  used); 

(iij  The  aircraft  at  the  lOOnfoot  decision 
hei||bt,  is  positioned  so  Aat  the  cockpit  is 
within,  and  tracking  so  ap  to  remain  within, 
the  lateral  confines  of  th«  runway  extended; 

(iiij  Deviation  fremsnie  alope  after  leavlj^g 
the  outer  marker  does  ndl  exceed  50  percent 
of  full-scale  deflection  aa  displayed  on  (ha 
ILS  indicator 

(ivl  No  unusual  roughness  or  excessive 
attitude  changes  occur  after  leaung  die 
middle  madier  and 

(v)  In  (he  case  of  an  aifcrafl  equipped  with 
an  approach  coiylar.  the  aircraft  is 
sufficiency  to  trim  when  the  approach 
coupler  is  disconnected  at  the  decisioahe^ 
ta  allow  for  the  cantinuation  of  a  normal 
approach  and  landing. 

(3)  Raconk.  During  ^  evaluation  pragmffl 
the  followiiig  InlonaatiQa  must  be  mai«it»i»«^ 
by  the  applicant  for  the  airoraft  with  jsspeot 
to  each  approach  and  awie  avadafak  to  the 
Arininistrator  upon  wqiiast 

(i)  Each  deficiency  In  airborae  instnuDaota 
and  aqnipmfnt  that  jtrevaoted  tts  initiatiaa 
of  an  j^ppcoacihi 

appraach.  tododiag  Iha  altitude  above  the 
runway  at  which  it  waa  4iaGoatinad. 

(iiij  Speed  oanteol  at  the  MO^Mtdeoiatoa 
height  ifauto  thnattfes  ato  uaed. 

(ivj  Trtoi  ooodittoaof  tfceaiicnil  voa 
disconnect!^  the  auto  oauptor  with  iranocit 
to  conttouattoa  to  Bane  md  laad^. 

(v)  Roaitiaa  of  the  ataosA  at  the  Bkddla 

marlra^  a»J  ^  H^  A 1-;.^  '— ^pht  torflrated 

both  on  a  diagram  of  the  basic  ILS  display 
and  a  diayai  atf  ^  tuHway  uxtoaded  to  the 


(vi)  CaBpatitoktr  flf  fl^  dkaotor  «M  *e 
auto  covpiac  If  ap"^ — *-*' 

(viijQaaM^afL 

{*]Evulmaiiom.dk.i 

flight  control  guidance  syatem  is  made  \ 


succeeaM  nnaipUtisa  olthai 

If  no  hazardous  tendenoiaa  J 

displayed  or  are  otherwiee  kDown  to  exiet. 
the  system  is  approved  as  installed. 

4.  MaiateB&nee  fngnan 

(a)  Each  maintenance  program  moel 
contain  the  followii\g: 

(1)  A  list  of  each  instrumeat  and  Item  oT 
equipment  spedfied  in  {  2  of  this  appendix 
that  is  tostaiied  in  the  ainnil  and  appwrad 
for  Cniagui)  fl  operatiaaa.  j— *~*i-fl  the  i^km 
aad  BMdd  «f  those  apadfiadl  to  I  a(a). 

(2)  A  acheduk  that  providea  tor  the 
peiiomaoce  of  tospectiohs  toidar 
subparagraph  (5j  of  this  paragraph  within  3 
calendar  months  after  tfaa  dale  of  the 
previous  inspection.  The  inspection  must  be 
performed  by  a  petaoa  autotaiaed  hy  part  4S 
of  this  chapter,  except  that  each  alternate 
inspection  may  be  replaced  ky  a  iuactiaaal 
flight  check.  Tliis  functional  flight  check  must 
be  performed  by  a  pilot  haMlRg  a  Category  I 
pilot  authorization  for  the  type  airccaft 
checked. 

(3)  A  adwfada  that  piofite  tor  the 
perforaaace  a<beadi  chacfca  far  aech  iMed 
instiaaisnt  aad  itea  of  oqaipaHnt  that  la 
specified  to  aediaa  3(a)  within  12  cdeodar 
montfaa  afiar  the  date  af  the  irevioHB  haodi 

rharV 

(4)  A  sdiediile  that  peovidas  far  the 
petformanca  of  a  test  and  inspection  of  each 
static  presaafa  ayrten  u  accDrdaBce  ^vwi 
appaa(fix  B  to  part  «  of  «ie  chaptor  wtNda 
12  calendar  ■onHw  after  te  dato  «f  the 
prerioaa  leal  and  ton|MMliiM 

(5)  The  procedures  for  the  perfsmanoe  xi 
the  periodic  inapections  and  fandioaal  flight 
chedca  to  detennlae  the  aliili|y  of  aaii  liated 
instrument  and  item  of  equipment  specified  to 
sectiaa  4aj  «f  ^ia  appoadto  to  paiferm  aa 
approved  for  Category  D  operations  toduding 
a  procedure  for  recording  functional  fli{^t 
checks. 

(6)  A  procedure  for  assuiing  that  the  pilot  is 
informed  dl  all  defects  fa  Mstad  iiisliuiuents 
and  items  of  equipment 

V)  A  procedure  for  assuring  that  fte 
condition  of  each  listed  tostivnen}  and  item 
of  equipment  upon  which  maintenance  is 
performed  is  at  least  equal  to  its  Category  H 
approval  conation  before  it  k  returned  to 
service  for  Category  Ooperaf  ana. 

(B)  A  procedure  tor  an  enln  ta  (he 
maintenance  records  laqidreg  by  i  CJ)  si 
this  chapter  that  showa  Qie  dale,  aiipart.  aad 
reasons  for  eadi  discontinued  Categoiy  II 
operation  becauae  of  a  mniftiy^^frfu  gf  ^  Uated 
instrument  or  item  elaquipmaBt 

(b]  BaocA  chacsL  A  faaach  liieck  nfuirad 
by  this  section  must  comply  with  this 
paragraph. 

(1)  Jt  oust  be  perfonaed  fagra  oeriiicated 
repair  stataaaholdii^  aae  efAefsJlawkv 
rath^  aa  4WpMpitete  to  the  «9dpMSBt 
checked 

|il)Ai 

(iii)  A  eaiiag  toaaeri  Mdar  aahpart  D  of  part 
145aftUa«hapiw. 

instrumeat arltaB  nit  _  ^ 
performance  of  the  following: 
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(i)  A  visual  inspection  for  deanlioesa. 
impending  failure,  and  the  need  for 
lubrication,  repair,  or  replacement  of  parts; 

(ii)  ConoctieB  ol  itews  foand  by  diet  visual 

(iii)  Calibration  to  at  least  the 
manufacturer's  specifications  unless 
otherwise  specified  in  the  approved  Category 
0  manual  for  the  aircraft  in  which  the 
instrument  or  item  of  equipment  is  installed. 

(c)  Extensions.  After  th«  completion  of  one 
maintenance  cycle  of  12  ealeadtr  moaiha,  a 
request  to  extend  the  period  for  diecks.  testa, 
and  inspections  is  approved  if  it  is  sho«vn 
that  the  performance  efparticalar  equipmeirt 
fustifies  the  requested  extension. 

Appendix  B— AuthtniiatfeBS  te  Exceed 
Mach  1  (MCtioD  9U17) 

Section  1.  Application 

(a)  An  applicant  for  as  authorization  to 
exceed  Mach  1  must  apply  ta  a  form  and 
manner  prescribed  by  Iha  Administrator  ajod 
must  comply  with  this  appendix. 

(b)  fa  ad(Ution.  eadi  application  for  an 
authorization  to  exceed  Madi  1  covered  by 
section  2(a)  of  this  appendix  rnnst  oontata  aB 
infonnation  requested  by  the  Admfalstrator 
necessary  to  assist  Urn  fa  determining 
whether  the  I'wigr'i'i?^  of  a  particular  test 
area  or  iasuance  of  a  particalar  authorization 
is  a  "major  Federal  actton  significantly 
affecting  the  quality  of  the  human 
environment"  witi^  the  maaning  of  the 
National  Environmental  Poliey  Act  of  1909 
(42  U.S.C.  4321  et  $eq.],  and  to  assist  him  fa 
complying  with  that  ad  and  with  related 
Executive  Orders,  guidelfaes,  and  orders 
prior  to  sudi  action. 

(c)  fa  addition,  each  applkation  for  an 
authorization  to  exceed  hilach  1  covered  by 
section  2(a)  of  this  appendix  must  contain 

(1)  Information  showing  that  operatiOR  at  a 
speed  greater  than  Mach  1  la  necessary  to 
accomplish  one  or  more  of  Ibe  purpose* 
spedfied  fa  section  2(a)  of  this  appendix, 
including  a  showing  fliat  (he  purpose  of  the 
tast  caHKrt  ba  aaiely  or  pnperiy 
accomplished  by  overocean  testing; 

(2)  A  description  of  the  test  area  proposed 
by  the  appUcant  tacluding  an  environmental 
analysis  of  that  area  meeting  the 
requirements  of  paragraph  (b)  of  this  sectton: 
and 

[3]  Condittonaand  limitations  that  wffi 
ensure  that  no  measurable  sonic  boom 
overpressure  will  reach  the  surface  outside  of 
the  designated  test  area. 

(d)  An  application  is  denied  if  the 
Administrator  ffads  that  such  aetiaR  is 
necessary  to  proted  or  enhance  the 
environment 

Section  Z  Issuance 

(a)  For  a  flight  fa  a  deaignated  teat  area,  an 
authorization  to  exceed  Mach  1  SMy  be 


issued  whan  the  Administrator  baa  taken  the 
environmental  protective  actions  specified  ta 
section  1(b)  of  this  appendix  aod  the 
applicant  shews  osw  or  a»re  of  the  following: 

(1)  llie  flight  is  necessary  to  show 
compliaac*  with  airworthioeaa  requirements. 

(2)  The  flight  is  necessary  to  determine  the 
sonic  boom  characteristics  of  die  airplane  or 
to  establish  means  of  redudog  or  etiminating 
the  effects  of  sonic  boom. 

(3)  The  fUgbt  ta  neceeaaiy  to  demonstrate 
die  conditions  and  limitatioRS  nnder  which 
speeds  greater  than  a  true  flight  Mach 
number  of  1  will  not  cause  a  meaaurable 
sonic  boom  overpressure  to  reach  the  surface. 

(b)  Fbr  a  fU^t  outside  of  a  deai^Hted  toot 
area,  an  authorization  to  exceed  Mach  1  may 
be  issued  if  the  applicant  shows 
conservatively  under  paragraph  (a)(3)  of  this 
sectton  (ha  W— 

(1)  The  flight  will  not  cause  a  neasurabta 
sonic  boom  overpressure  to  reach  the  surface 
when  the  aircraft  is  operated  under 
oondittons  and  limitations  demonstrated 
Boder  para^apb  (a)(3.>  of  thta  sectian;  and 

(2)  lliose  conditions  and  limitations 
represent  all  foreseeable  operating 
coodittoaa. 

Sectioa  3.  Duration 

(a)  An  authorization  to  exceed  Mach  1  is 
effective  until  it  expires  or  is  surrendered,  or 
until  it  is  suspended  or  terminated  by  the 
Adminiatrator.  Such  an  authnrization  may  be 
amended  or  suspended  by  the  Administrator 
at  any  time  if  die  Administrator  finds  that 
such  action  is  necessary  to  proted  the 
environment  Withfa  30  days  of  notification 
of  ampndnwit,  the  holdn  of  the  autborizatioo 
Bwot  request  reconaraersiion  or  tne 
amendnent  becomes  final.  Withfa  30  days  of 
notification  of  suspension,  the  holder  of  the 
autharizatiaB  BBual  reqaaot  tecoeaidcratiaB  or 
die  avtnortzatfeii  is  automatically  teiiuinated. 
If  reconsideration  ta  re^iested  withto  the  30- 
day  period,  the  amendment  or  suspension 
conttaues  until  the  holder  shows  why  die 
authorization  should  not  be  amended  or 
leraunaled.  Upon  sadi  showing,  the 
A&mnistrator  way  terminate  or  amend  the 
aathorizatioa  if  Ae  Adminiatrator  fmds  that 
such  action  ta  neceaaary  to  protect  the 
environment  or  he  may  refastate  the 
authorization  without  amendment  if  he  ffads 
that  tenaiBatiflB  at  aawndaeat  ta  not 
necessary  to  proted  the  envireoment 

(b)  Findings  and  actions  by  the 
Administrator  under  dita  sectioa  do  not  affect 
any  certificate  issued  under  Title  VI  of  the 
Federal  Avtetioa  Ad  of  19SS. 


Appenrii¥  G— Operatfons  in  die  North 
Atlandc  (NAT)  Minimum  Navigadon 
Perfonnanoe  Spedficatioiu  (N^IPS) 
AInpace 

Section  1 

NAT  MNPS  airspace  is  that  volume  of 
airspace  between  FL  275  and  FL  400 
extending  between  tatitude  27  degrees  nor^ 
and  the  North  Pole,  bounded  ta  the  east  by 
the  eastern  boundaries  of  cuntiol  areaa  Santa 
Maria  Oceanic.  Shanwidc  Oceanic,  and 
Reykjavik  Oceanic  and  ta  the  west  by  tlie 
western  boundary  of  Reykjavik  Ooeanto 
Control  Area,  the  western  boundary  of 
Gander  Ocaanic  Control  Area,  and  the 
weatan  boandaiy  of  New  Yoik  Oceaato 
Piwlinl  Ana.  ewduding  the  areas  west  of  M 
degrees  west  and  south  ef  3>  degrees  38 
minutes  north. 

Section  2 

The  navigation  performance  capability 
required  for  aircraft  to  be  (qwrated  fa  the 
airspace  defined  ta  section  1  of  dua  appoidix 
is  as  follows: 

(a)  The  standard  devtatioa  of  lateral  tnck 
errors  shall  be  taaa  tten  C3  NM  (lU  Kia). 
Standard  devtation  ia a  statJatial  niseaMr  of 
data  about  a  mean  value.  The  awaD  to  aero 
aautical  adlae.  The  owera>  fana  of  doto  to 
such  that  the  plus  and  minoa  1  atendard 
deviation  about  the  mean  encooipaoses 
approximately  68  percent  of  die  data  and 
plus  or  mtaua  2dsivtationa  encompaases 
approximately  85  percent 

M  The  pnqwrtton  of  the  total  flight  tiaw 
spent  by  aircsafk  30  NM  (55.6  Km)  or  more  off 
te  ckarcd  tnck  aha!  be  kaa  Ihaa  U  X  M- * 
(toea  Umb  1  hour  to  1,687  flight  hours). 

(c)  The  pvaportloa  of  the  total  flight  time 
spent  by  aircreft  between  50  rOI  end  70  fM 
(S2J)  Km  and  129.8  Km)  off  die  cleared  track 
shaU  be  less  than  13  X  10"*  (less  dian  1  hour 
ta  7.683  flight  hours.) 

StcttonS 

Air  traffic  oontool  (ATQaMy  aothoriie  aa 
eircrrfl  operator  to  deviate  frew  the 
lequueiaenta  of  1 91.706  for  a  specific  fh^ 
tL  at  the  time  ef  fli^  plea  filing  tor  that 
flight  ATC  determines  that  the  aircraft  may 
be  provided  appropriate  separation  and  that 
die  ffi^  will  not  mterfere  with,  or  Impose  a 
btfrden  upon,  the  upeiatious  or  ottier  arrcratt 
whidi  meet  the  reqairementa  of  1 01.705. 

Appendbi  D— Alqwrts/Locadons  Wbere 
tlia  TtaMpaader  RafdieMBli  af 
Section  91.215(bN5)(ii>  Apply 

Ssctuir 

Tba  requiiemente  of  1 91.215(b)(S)(ii)  apply 
to  operatioBS  ta  the  vicinity  of  each  of  the 
following  aiiporta.  Logan  InternatiOBal 
Airport,  Billioga  MT.  Hector  totemattoiial 
Airport  Fargo,  ND. 


Appendix  E— Airpiane  Flight  Recorder  SPEcmcAnoNS 


Reiaiwa  Tima  (From  Reoonl- 
ad  on  Prior  ta  TakwH). 


8  hf  fiwwTHini.. 


aocwacy  (to  rocovafsd  data) 


±e.T2S%  par  hour.. 


(pw 


RssohiOon  4  raatf  out 


I 
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Appendoc  E— Airplane  Flight  Recorder  Specifications— Continued 


PwnelBrt 


Indicated  Airspeed.. 


Altitude.. 


Magnetic  Heading 

Vertical  Acceleration . 


Longitudinal  Acceleration . 


Pitch  Attitude.. 
Roll  Attitude ... 


Stabilizer  Trim  Position,  or . 


Pitch  Control  Position 

Engine  Power.  Each  Engine: 

Pan  w  N1  Speed  or  EPR 

or  Cockpll  Indicatlona 
Used  tor  AircrafI  Certi- 
fication OR. 
Prop,  speed  and  Torque 
(Sample  Once/Sec  as 
Close  together  as 
Practicable). 
Altitude  RaM  (need  depends 

on  altitude  resolution). 
An(^  01  AttackZ  (need  de- 
pends on  altitude  resolu- 
tion). 
Radto     Transmitter     Keying 

(Diacrete). 
TE  Flaps  (Olscrets  or  Analog). 

LE  Flaps  (Discrete  or  Analog) . 


Thrust  Reverser,  Each  Engine 

(Discrete). 
SpoHer/Speedbrake        (DIs- 

crsl^. 
Autopilot  Engaged  (Discrete)  .„ 


Range 


VsotoVD(KIAS).. 


-1,000  ft.  to  max  cert.  alt.  of  A/ 
C. 

360* 

-3g  to  +6g 


±1.0g.. 


100%  of  usable 

±60'  or  100%  of  usable  range. 

whichever  is  greater. 
Full  Range ._ 


Fun  Range 

Maximum  Range . 


±8,000  fpm 

-20*  to  40*  or  100%  of  usable 


On/Off.. 


Each  discrete  position  (U.  D,  T/ 

O.AAP)Oa 

Anatog  0-100%  range 

Each  dtoCTBls  position  (U.  D,  T/ 

0,AAP)OR. 

Anatog  0-100%  range 

Stowed  « fun  reverse 

StoiMd  or  out 


Engaged  or  Disengaged . 


Installed  system  1  minimum 
accuracy  (to  recovered  data) 


±5%  or  ±10  kts..  whichever  is 
greater.  Resolution  2  kts. 
below  175  KIAS. 

±100  to  ±700  It  (see  Table  1, 
TS0C51-a). 

±5" 

±0.2g  in  addition  to  ±0  3g  max- 
imum datum. 

±1.5%  max.  range  excluding 
datum  en-or  of  ±5%. 

±2* 

±2- 


±3%  unless  higher  uniquely  re- 
quired. 

±3%  unless  higher  uniquely  re- 
quired. 

±5% 


±10%.     Resolution     250     fpm 

below  12.000  ft.  indicated. 
±2* 


±3%. 


±3'.. 


1  When  data  soucoaa  are 
indudkig  al  oihsr  charactorislk 

aifdatafromihaaNNuda 
recorded  at  a  minimum  raao 

3  Par  cent  of  U  range. 

4  This  column  sppMsi  to 


Sampling  interval  (per 
second) 


11 


1 

4  (or  1  per  second  where 
peaks,  ref.  to  1g  are  re- 
corded). 

2 


Resolution  4  read  out 


1  (prop  Speed).. 
1  (torque) 


aircraA  irMuments  (except  altimeters)  of  acceptable  quality  to  fly  the  ain 
L°!.''y  !**y'*N  »y»jy)  'ha"  contribute  no  more  tun  half  of  the  values  in 
•fwoangamineter  (100  ft  resolution)  is  used,  then  either  one  of  these  pa 


1%3 


25  to  150  ft 

r 

0.03g. 

O.OIg. 

0.8* 
0.8* 

1%3 

1%3 
1%3 


1%3 
1%3 


250  fpm.  below  12.000 
0.8%3 


1%3 


1%3 


0(1 

00 

Of  251001,  then  these  two  parameters  can  be  omiited. 

manufactured  after  October  li.  1991. 


aircraft  the  recording  system  excluding  these  sensors  (but 

<  in  this  column. 

parameters  should  also  be  recorded.  H  however,  altitude  ia 


I 


Appendix  F— Helicopter  Fught  Recorder  Specifications 


Parameters 


Relativa  Trdo  (From  Rooord- 

ed  on  Prior  to  Talwoff). 
Indicated  Airspeed. 


Altitude.. 


Magnetic  Heading 

Vertical  Acceleration.. 


Longitudinal  Acceleration . 

Pitch  Attitude 

Rom  Attitude 


Altitude  Rate. 


Btgirm  Ponm.  Eadi  Engine 
Main  Rotor  Spaed. 


Free  or  Power  TuAine_ 


Range 


4  hr  inininiufTi.. 


VM  in  to  VD  (KIAS)  (minimum 
•trspood  Signal  attainable  with 
Initalsd  pilot^tattc  system). 

-1,000  ft  to  20,000  ft  pressure 


360* 

-3gto  -t-6g.. 


±1.0g.. 


100%  of  usable  range 

±60  or  100%  of  usable  range, 

wNchovar  la  grsator. 
±8.000  fpm .: 


Maxfenum  Range.. 
Maximum  Range.. 


Installed  systsml  minimum 
accuracy  (to  mcovered  data) 


±0.125%  per  hour.. 


±5%  or  ±10  kts..  whichever  ia 
greater. 

±100  to  ±700  ft  (see  Table  1. 
TSOCSl-a). 

±5* 

±0.2g  in  addition  to  ±0.3g  max- 
imum datum. 

±1.5%  max.  range  excluding 
datum  error  ol  5%. 

±r 

±2* ^ ._... 


±10%     ReaoHMon    2S0    fpm 
bek>w  12.000  tt  indicated. 


±5%. 
±5%. 


Sampling  Interval  (per 
second) 


4  (or  1  per  second  where 
peska,  ref.  to  1g  are  re- 
corded). 

2 


Resolution  3  read  out 


Isec. 
1M. 

25  to  150  ft 

r 
0.05g. 

0.03g. 

0.8* 
0.8' 

250  fpm  Mow  12,000. 


1%^ 
1%Z 
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Appemkc  F— HELicorreR  FuBHT  RECORDER  SPECIFICATIONS— Continued 


Pvameters 


Engine  Torque ._ 


Primary  (Discrete) 

Secondary— if  applicable  (Dis- 
crete). 

Radto  Transmitter  Keying 
(Discrete). 

AtitopM  Engigari  msonte)- 

SAS  Status  ragaaart  (Dis- 
crete). 

SAS  Fault  Status  (Discrete) 

FK^tt  Conbois 

Coilectiva . ' 


LatCydto. 


Long.  CydiG.. 
ControHabto 
tioa 


Slabilator  Poai- 


Range 


Maximum  Rar>ge.. 


MghA^w. 
High/L.ow . 

On/Off 


Engaoitf  or  Dteongaged . 


Fault/OK. 


FuN  range 

PtNr  fW1QB.»... 

ntfnngo 

Ful  range 

FuR  range 


Installed  system  i 
accuracy  (to  recovered  data) 


±5%. 


±3% 

±3% 

±3% 

±3% 

±9% 


Sampling  nterval  (per 
second) 


1 

1 

t._.. 


2..— 

2 

2..-. 

2 

2 


Reeokiton  9  reatf  oi^ 


1%£ 


1%2. 
1%2. 
1%2. 
1%2. 
1%^ 


1 


(except  altimeters)  of  acceptabto  quality  to  Ry  the  aircraft  the  recording 
o(  the  PBOOfdint  ayatem)  shall  contribute  no  more  than  half  of  the  values  in  this  coiumrt 


HKliidingdl 

2ftr  cent  of  fUV  range. 

3  Thia  column  applies  to  aircraft  nwmfacMad  after  October  11 


1991. 


•ut 


PART  l-DEFWmONS  AND 
ABBREVIATIONS 

2.  Tlie  autbarity  citation  for  part  1 
cantiBuet  to  read  at  ioUows: 

AudMxHy:  49  U.S.C  1347, 134&  1364(a). 
1357(d)(2).  1372. 1421  through  143a  1432, 1442, 
1443,  M72.  tSM,  1S22,  MSSfeX  MG6(c},  \9B7^, 
49  U.S.C  MIM  (Roviaed  Prii.  L  f9!-448, 
January  12. 1983). 


i2\M   [AoMnded} 

7.  By  amending  1 21.83(a)  and  (b)  by 
changing  Ae  cross  reference  "S-Sl.^l" 
"I  ftLUr*  ia  eadi  paiagrapb. 


to 


S1-1   li 

3.  By  amending  1 1.1  by  changing  die 
croas  refercnca  "1 9L.Vt'  fooad  ia  die 
definitioa  of  *t)pcratie''  to  "*%  91.13." 

PART  21-CERTIFICATK)N 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

4.  The  autboritjr  citation  for  Part  21 
continues  to  read  as  follows: 

Authority:  49  U.S.a  1344. 1348(0^  1352, 
1354(a),  1355, 1421  through  1431. 1502. 
1851(b)(2):  42  U.S.C  ISSTf-Mi  4321  etMc: 
EO.  11514;  49  U.S.C  108(^  (Revised  Pub.  L 
97-449,  lanuary  1%  1983). 

SFAR  NO.  SS-A-UMITBD  WR 
OPERATIONS  OF  RGflOKCRArr 

SFAR  No.  29-4  [Amended! 

5.  By  amending  SFAR  29-4  located  in 
part  21,  paragraidt  4,  by  changing  die 
croas  reSnenoa  "(  91.23(aX3r  to 

"§  gi.l87faN3)." 


to 


S21.S1 

6.  By  amending  S  21  Jn(a)  by  changing 
the  cross  lafawacc  **t  VAMT 
"§flJl7." 


S21.S5   [Ameadedl 

8.  By  amending  1 21.U(f)  by  changing 
the  cross  reference  "S  91.41"  to 

"5  91.317." 

S»1.221   [Amondidl 

9.  By  amending  i  21.221(a)(24  and  {e) 
by  changing  the  croaa  reieience 

"§  91.41"  to  "8  91.317." 

S  21.223   [AmaadeAl 

10.  By  amending  9  21.223(a)(2)  and  (f] 
by  cltanging  tbe  erose  reference 

"8  91.41"  to  ••§  91.317." 

921.22S   lAawndadl 

11.  By  aaiefMiiiv  1 21.22S(aX2}  and  (e) 
by  changing  the  cross  reference 

"8  91.41"  to  "8  91.317." 

PART  23-AIRWORTMNESS 
STANDARDS:  NORMAL.  UTILITY,  AND 
ACROBATIC  CATEGORY  AIRPLANES 

12.  The  authority  citation  for  part  23 
conttamei  to  read  as  foltows: 

Authority:  49  U.aC  1941 1354(a),  1355, 
142t  1423.  M2Sw  14211 142B.  143Ct  4*  U.SXI 
106(g)  (Reviaod  Puk.  U  V-^m,  latamry  IZ. 
1988). 

Appendix  G,  Part  23  [Amended] 

13.  By  amending  8  G23.4  In  appencfix 
G  in  part  as  by  ckaaglnt  fte  craoB 
reference  "8  91.19^'  to  "I  n.498.'* 


PART  25— AIRWORTHINESS    - 
STANDARDSe  TRANSPONT 
CATEGORY  AIRPLANES 

14.  The  authority  citation  for  part  25 
continues  to  read  as  foHows: 

Authority:  40  U&C  1944. 13M(a).  1965^ 
1421, 1423, 1421 1425i,  M2a.  14211  M98(  4* 

U.S.C.  106(g)  (Revised  Pub.  L  97-449,  lamiaiy 
12,1963). 

Appendix  H.  Part  25  [AmendedJ 

15.  By  amemfing  8  H2S4  in  appendix 
H  in  part  25  by  changing  the  cross 
reference  "8  SLieaT  to  "1 91.403." 

PAPIT  27— AIRWOHTHMESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

16.  The  authority  cilatiaa  for  part  27 
continues  to  read  as  fbDows: 

Authority:  49  U.S.C.  1344. 1354(a).  1355, 
1421, 1429, 142S,  142a,  142&  1490;  49  U.S.C. 
106(g)  (Revised  Pel*.  L  97-44a  famiary  12, 
1983). 

Appendix  A,  Part  27  [Aa&ided} 

17.  By  araemfing  8  A27.4  in  appendix 
A  in  part  27  by  changing  die  cross 
reference  "8  91163"  to  "8  91.403." 

PART  2»-AnW0RTHlNESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

18.  The  authority  citatioB  for  part  29 
continues  to  raad  as  fioDows: 

Autiio^:48U&C  n4«.  IKMIl  139B, 

1421, 1423, 1424, 1425. 1428. 1428, 1430;  4B 
US.C.  1Q8(g)  pieriaedr  Pab.  L.  9^-448.  Canary 
U  1963). 


I 
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Appendix  A,  Part  29  f Amended/ 

19.  By  amending  i  A29.4  in  appendix 
A  in  part  29  by  changing  the  cross 
reference  "§  91.163"  to  "8  91.403." 

PART  31~AIRW0RTHINESS 
STANDARDS:  MANNED  FREE 
BALLOONS 

20.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344. 1354(a),  1355, 
1421. 1423. 1424. 1425;  49  U.S.C.  10e(g) 
(Rsvised  Pub.  L  97-449,  January  12, 1983). 

Appendix  A.  Part  31  [Amended] 

21.  By  amending  S  A31.4  in  appendix 
A  in  part  31  by  changing  the  cross 
reference  "§  91.183"  to  "8  91.403." 

PART  33— AIRWORTHINESS 
STANDARDS:  AIRCRAFT  ENGINES 

22.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344. 1354(a),  1355, 
1421. 1423, 1424. 1425;  49  U.&C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

Appendix  A.  Part  33  [Amended] 

23.  By  amending  8  A33.4  in  appendix 
A  in  part  33  by  changing  the  cross 
reference  "8  91.163"  to  "8  91.403." 

PART  35-AIRWORTHINE8S 
STANDARDS:  PROPELLERS 

24.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  49  U5.&  1344. 1354(a),  1355, 
1421, 1423, 1424. 1425;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1963). 

Appendix  A.  Part  35  [Amended] 

25.  By  amending  8  A35.4  in  appendix 
A  in  part  35.  by  changing  the  cross 
reference  "8  91.163"  to  "8  91.403." 

PART  36-NOiSE  STANDARDS: 
AIRCRAFT  TYPE  AND 
AIRWORTHINESS  CERTIFICATION 

26.  The  authority  citation  for  part  36 
continues  to  read  as  follows: 

Authority:  49  U5.C,  1344. 1348, 1354(a). 
1355. 1421, 1423, 1421 1425. 1428. 1429. 1430. 
1431(b),  iesi(b)(2).  2121  duough  2125;  42 
U.S.C.  4321  etaeq.;  Sea  124  of  Pub.  L  08-473, 
E.0. 11514;  49  U.S.C  10e(g)  (Revised  Pub.  L 
97-449,  January  12. 1983). 

99e:iS83  lAmwidad] 

27.  By  amending  8  36.1583(b}  by 
changing  the  cross  reference  "8  91.56"  to 
"8  91.815." 

PART  43-MAINTENANCE, 
PREVENTIVE  MAINTENANCE. 
REBUILOINQ.  AND  ALTERATION 

28.  The  ab^prity  citation  for  part  43 
continues  to  Yead  as  follows: . 


Authority:  49  U.S.C.  1354, 1421  through 
1430;  49  U.S.C.  106(g)  (levised  Pub.  L.  97-449. 
January  12, 1983). 


§43.5    [Amonded] 

29.  By  amending  8  43.5(c)  by  changing 
the  cross  reference  "8  91.31"  to  "8  91.9." 

§43.15    [Amended] 

30.  By  amending  8  43.15(a)(2)  by 
changing  the  cross  rtference 

"§  91.169(e)"  to  "8  9t.409(e)." 

§43.16    [Amended] 

31.  By  amending  8  43.16  by  changing 
the  cross  reference  "§  91.169(e}"  to 
"§  91.409(e)." 

943.17    [Amended] 

32.  By  amending  8  43.17(a)(2)  by 
changing  the  cross  reference  "8  91.169" 
to  "8  91.409." 

Appendix  B,  Part  43  [Amended] 

33.  By  amending  appendix  B  in  part  43 
by  changing  the  cross  reference 

"8  91.173"  to  "8  91.417"  in  paragraph  (d). 

Appendix  E,  Part  43  [Amended] 

34.  By  amending  appendix  E  in  part  43 
by  changing  the  cross  reference 

"8  91.171"  to  "8  9l.4tl"  in  the 
introductory  paragraph. 

Appendix  F.  Part  43  [Amended] 

35.  By  amending  appendix  F  in  part  43 
by  changing  the  cross  reference 

;'8  91.172"  to  "8  91.413  in  the 
introductory  paragraph." 

PART  45-IDENTIFICATION  AND 
REGISTRATION  MARKING 

36.  The  authority  citation  for  part  45 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354. 1401, 1402, 
1421, 1423,  and  1522;  49  U.S.C  10B(g) 
(Revised.  Pub.  L  97-44a  January  12. 1963). 

S45.22    [AmwKtod]    \ 

37.  By  amending  8  45.22(a}(3)(ii)  by 
changing  the  cross  reference  "8  91.83"  to 
read  "either  8  91.153  or  8  91.169. 

PART  47— AIRCRAFT  REGISTRATION 

38.  The  authority  citation  for  part  47 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1848, 1354, 1401, 1402, 
1403, 1405.  and  1502: 49  VS.C  106(g) 
(Revised.  Pub.  L.  97-44*  January  12, 1983);  4 
U.S.T.  1830. 


§47.9    [Amended] 

39.  By  amending  8  *7.9(f)(lMi)  by 
changing  the  cross  reference  . 

"8  91.173(a)(2){i)"  to  ?S91.417{a){2)(i)." 


PART  61-CERTIFICA-nON:  PILOTS 
AND  FUGHT  INSTRUCTORS 

40.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1355, 1421. 
1422,  and  1427;  49  U.S.C.  10B{g)  (Revised,  Pub. 
L.  97-449.  January  12, 1983). 

§61.15    [Amended] 

41.  By  amending  8  61.15(b)  by 
changing  the  cross  reference  "8  91.11(a} 
or  8  91.12(a)"  to  "8  91.17(a)  or 

9  91.19(a)." 

§61.16    [Amended] 

42.  By  amending  8  61.16.  introductory 
text,  by  changing  the  cross  reference 
"8  91.11(c)  or  (d)"  to  "8  91.17(c)  or  (d)." 

961.118   [AmmdmJ] 

43.  By  amending  8  61.118(d)(5)  by 
changing  die  cross  reference  "8  91.169" 
to  "8  91.409." 


961.153    [Ammded] 

44,  By  amending  8  61.l53(a]  by 
changing  the  cross  reference  "88  91.1 
through  91,9  and  subpart  B  of  part  91"  to 
"88  91.1.  91.3.  91.5, 91,11, 91.13. 91.103. 
91.105. 91,189. 91.193, 91.703,  and  subpart 
B  of  part  91." 

PART  63-CERTIFICATION:  FLIGHT 
CREWMEMBERS  OTHER  THAN 
PILOTS 

45.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authwity:  49  U.S.C.  1354. 1355. 1421. 1422. 
and  1427;  49  U.S.C.  106(g)  (Revised.  Pub.  L 
97-449,  January  12. 1983). 


963.12   [AmandMl] 

46.  By  amending  8  63.12(b)  by 
changing  the  cross  reference  "8  91.11(a] 
or  8  91.12(a)"  to  "8  91.17(a)  or 
8  91.19(a)," 


963-12a   [Amandad] 

47.  By  amending  8  63.t2a.  introductory 
text,  by  changing  the  cross  reference 
"8  91.11(c)  or  (d)"  to  "8  91.17(c)  or  (d)." 

PART  65-CERTIFICATION:  AIRMEN 
OTHER  THAN  FLIGHT 
CREWMEMBERS 


48.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354, 1355. 1421. 1422. 
and  1427;  49  U.S.C.  106(g)  (Revised.  Pub.  L 
97-449,  January  12, 1983).     1 

§65.12   [Amended] 

49.  By  amen(tiDg  i  65.12(b)  by 
changing  the  cross  referoice  "8  91.12(a]" 
to  "8  91.li^a).*^' '     .     ■ 
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PART  71-OESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES. 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

50.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348(a),  1354(a),  1510; 
Executive  Order  10654;  49  U.S.C  106(g) 
(Revised  Pub.  L  97-449,  January  12, 1983):  14 
CFR  11.69. 

SFAR  No.  45-1 

SFAR  4&-1  [Amended] 

51.  By  amending  SFAR  45-1. 
paragraph  4,  in  part  71  by  changing  the 
cross  reference  "8  91.5"  to  "8  91.103." 

971.17   [Amtndad] 

52.  By  amending  8  71.17(a)  by 
changing  the  cross  reference  "8  91.125" 
to  "8  91.183." 

PART  91-GENERAL  OPERATING  AND 
FUGHT  RULES 

53.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1301(7),  1303. 1344. 
1348. 1352  through  1355, 1401, 1421  through 
1431. 1471, 1472. 1502. 15ia  1522.  and  2121 
through  2125;  Articles  12, 29. 31.  and  32(a]  of 
the  Convention  on  International  Civil 
Aviation  (61  StaL  1180);  42  U.S.C  4321  et  seq.; 
E.0. 11514: 49  U.S.C  10e(g)  (Revised  Pub.  L 
97-449.  January  12. 1963). 

SFAR  Na  29-1— LIMITED  IFR 
OPERATIONS  OF  ROTORCRAFT 

SFAR  29-4  [Amended] 

54.  fiy  amending  paragraph  4  in  SFAR 
29-4  in  part  91  by  changing  the  cross 
reference  "8  91.23(a)(3)"  to 

"8  91.167(a)(3)." 

SFAR  Na  44-5— AIR  TRAFnC 
CONTROL  SYSTEM  INTERIM 
OPERATIONS  PLAN 

SFAR  44-5  [Amended] 

55.  By  amending  paragraphs  1. 2(a), 
and  7  in  SFAR  44-5  in  part  91  by 
changing  the  cross  reference  "8  91.100" 
to  "8  91.139." 

SFAR  Na  5»-2-SPEClAL  FUGHT 
RULES  IN  THE  VICINITY  OF  THE 
GRAND  CANYON  NATIONAL  PARK 

56.  By  amending  the  Note  following 
section  3(a)  in  SFAR  50-2  in  part  91  by 
changing  the  cross  reference  "8  91.79"  to 
"8  91.119." 

PART  93-SPECIAL  AIR  TRAFFIC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

57.  The  authority  citation  for  part  93 
continues  to  read  at  follows: 

Antbority:  40  U£.C  1302. 1303. 1348. 
1354(a).  1421(a).  1424. 2402.  and  2424: 49 


U.S.C  10e(g)  (Revised  Pub.  L  97-449.  January 
12.1963). 

993.111    [AlMfldad] 

58.  By  amending  8  93.111  by  changing 
the  cross  reference  "9  91.107"  to 

"8  91,157." 

993.113   (AmandMl) 

59.  By  amending  8  93.113  by  dianging 
the  cross  reference  "8  91.107"  to 

"8  91.157." 

993.183    [AmwNM] 

60.  By  amending  8  93.183(b)(3)  by 
changing  the  cross  reference  "8  91.24"  to 
"8  91.215." 

993.199   [AmandMi] 

61.  By  amending  8  93.199(c)  by 
changing  the  cross  reference  "8  91.127" 
to  "8  91.185." 

PART  99-SECURITY  CONTROL  OF 
AIR  TRAFFIC 

62.  The  authority  citation  for  part  99 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1348. 1502. 15ia  and 
1522: 49  U.8.C  106(g)  (Revised  Pub.  U  97-449. 
January  12. 1983). 

999.11    lAinwNtod] 

63.  By  amending  9  99.11(b)(1)  by 
changing  the  cross  reference  "8  91.83"  to 
"91.169,"  and  by  amending  8  99.11(b)(2) 
by  changing  the  cross  reference 

"88  91.83(a)  (1)  Uirough  (7)"  to 
"89  91.153(a)  (1)  through  (6)." 

999.17   [Amended] 

64-65.  By  amending  9  99.17(a)  by 
changing  the  cross  reference  "9  91.125" 
to  "9  91.183." 

999.27    [AmwidMI) 

66-67.  By  amending  9  99.27(a)  by 
changing  the  cross  reference  "9  91.75"  to 
"8  91.123." 

999.31    [Amandadl 

68.  By  amending  8  95.31  by  changing 
the  cross  reference  to  "8  91.127"  to 

"8  91.185." 

PART  103-ULTRALIGHT  VEHICLES 

69.  The  authority  citation  for  part  103 
continues  to  read  as  follows: 

Authority:  49  U.S.C  134a  1354(a),  1421(a). 
1422.  and  1423;  49  U.S.C  106(g)  (Revised  Pub. 
L  97-449.  January  12. 1983). 

9103.20   [AmMtdad] 

7a  By  amending  8 103.20  by  dianging 
the  cross  reference  "8  91.102  or  9  91.104" 
to  "8  91.143  or  8  91.141." 


PART  tgi-gBmncATipii  aw 

OPERATlONBe  DOMlBBflC^  FLAiQ^  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

71.  The  authority  dtatton  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1364(a).  135S.  1356, 
1357. 1401. 1421-1430. 1472. 148S,  and  1502;  49 
U.S.C.  108(8)  (Revised.  Pub.  L  87-440.  January 
12.1983). 

9121.1    [Amwidadl 

72.  By  amending  9  121.1(f)  by  changing 
the  cross  reference  "9  91.59"  to 

"9  91.321." 

9121.15   [Amended] 

73.  By  amending  9  121.16  by  changing 
the  crossTeference  "9  91.12(a)"  to 

"8  91.19(a)." 

9121.207   [Amended] 

74.  By  amending  9 121.207. 
introductory  text,  by  changing  the  cross 
reference  "9  91.41"  to  "9  91 J17." 

9121.879   [Amended] 

75.  By  amending  9 121.579(b)(1)  and 
(2)  by  dianging  die  cross  reference 
"9  91.105"  to  "9  91.155." 

9121.649   [Amandad] 

76.  By  amending  9 121.e49(c)  by  . 
changing  die  cross  reference  "8  91.105" 
to  "9  91.155." 

9121.657   [Amended] 

77.  By  amending  9 1214)67(a)  by 
changing  the  cross  reference  "9  91.79"  to 
"9  91.119." 

9 121 J67  [Amended] 

78.  By  amending  9 121M7(b)-by 
changing  the  cross  reference  "9  91.83"  to 
"9  9  91.153  and  91.160." 

PART  125-CERTIFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

79.  The  authority  dtation  for  part  125 
continues  to  read  as  follows: 

Antbority:  40  U.S.C  1354. 1421  throng 
143a  and  1502;  40  U.S.C  106(8}  (Rtrviswl.  Pub. 
L  07-449.  January  12. 1063). 

9125^   [Amandad] 

8a  By  amending  9 12S.23(b)  by 
cb<«nging  the  cross  reference  "9  91.1(c)" 
to  "8  91.703(b)." 

9 128.38   [Amandad] 

81.  By  amending  9 12&30  by  dianging 
die  cross  refereace  "8  91.12(a)"  to 
"9  91.19(a)." 
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|128Ja»   [AMMidad] 

82.  By  amending  i  125.329(c)  by 
changing  the  cross  raferenoe  "1 91.105" 
to  "8  91.155." 

PART  127-CERnFICATION  AND 
OPERATIONS  OF  flCHEOUI^O  AIR 
CARRIERS  WITH  HELICOPTERS 

83.  The  authority  citation  for  part  127 
continues  to  read  as  follows: 

Autbotity:  49  U.S.C.  1354(a).  1421, 1422, 
1423. 1424. 1425, 1430;  49  U.S.C.  10e(g) 
(Reviled  Pub.  L  97-449,  Jairaary  12. 1983). 

1127.1    [Amended] 

84.  By  amending  {  127.1(b)  by 
changing  the  cross  reference  "8  91.59"  to 
"8  91.321." 

1127.22   [Amentfedl 

85.  By  amending  8  127.22  by  changing 
the  cross  reference  "8  91.12(a)"  to 

"8  91.19(a)." 

S  127.85   [AmMtded] 

86.  By  amending  8 127.85  by  changing 
the  cross  reference  "8  91.41"  in  the 
introductory  paragraph  to  "8  91.317." 

PART  133-ROTOflCRAFT  EXTERNAL- 
LOAD  OPERATIONS 

87.  The  authority  citation  for  part  133 
continues  to  read  as  follows: 

Authority.  40  U.S.C  1348, 1354(a).  1421.  and 
1427: 49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12, 1983). 

1133.14    [AnMndwl] 

88.  By  amending  8 133.14  by  dianging 
the  cross  reference  "8  9l.l2(ar  to 

"8  91.19(a)." 


PART  13S— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

89.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Autfmrity:  49  U.S.Q  1354(a).  13S5{a).  1421 
through  1431.  and  1502;  40  U.S.C.  106(g) 
(Revised  Pub.  L  97-449,  January  12. 1983). 

9135.1    [AmMKted]     | 

90.  By  amending  8  t35.1(b)(10)  by 
changing  the  cross  reference  "8  91.59"  to 
"8  91.321." 

S  135.3    [Amended] 

91.  By  amending  8  135.3(b)  by 
changing  the  cross  reference  "8  91.1(0)" 
to  "8  91.703(b)." 


9135.41    [Amended] 

92.  By  amending  8  135.41  by  changing 
the  cross  reference  "8  91.12(a)"  to 
"8  91.19(a)." 


9135.71    [Amended) 

93.  By  amending  9  135.71  by  changing 
the  cross  reference  "8  91.169"  to 
"8  91.409." 


9135.93    [Amended] 

94.  By  amending  8  135.93(c)  by 
changing  the  cross  reference  "9  91.105" 
to  "8  91.155." 


9135Jt11    [Amended] 

95.  By  amending  8  135.211(a)(2)  by 
changing  the  cross  reference 

"8  91.116(f)"  to  "8  91.175(f)." 

PART  137~AQRtCULTURAL 
AIRCRAFT  OPERATIONS 

96.  The  authority  citation  for  part  137 
continues  to  read  as  follows: 


Andioritr  4S  U.SXL  lS48(o),  13S4(a),  1421, 
and  1427;  49  U.S.C  108(g)  (Revised  Pub.  L  97- 
449.  January  U,  1963). 


9137.23    [Amended] 

97.  By  amending  8  137.23  by  changing 
the  cross  reference  "8  91.12(a)"  to 

"8  91.19(a)." 

9137.43    [Amended]         | 

98.  By  amending  8  137.43(c)  by 
changing  the  cross  reference 

"8  91.107(e)"  to  "8  91.157(e)." 


9137.53    [Amended] 

90.  By  amending  8  137.53(c)(lKii)  by 
changing  the  cross  reference  "8  91.217" 
to  "9  91.409." 

PART  141— PILOT  SCHOOLS 

100.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354. 1355, 1421, 1422. 
and  1427;  49  U.S.C.  106(g)  (Revised  Pub.  L  97- 
449.  January  12. 1983). 


9141.18  [Amwidad] 

101.  By  amending  8  141.18  by  changing 
the  cross  reference  "8  91.12(a)"  to 
"8  91.19(a)." 


9141.41    [Amended] 

102.  By  amending  8  UlAl[a)  (l)(iii) 
and  (2](iii)  by  changing  the  cross 
reference  "9  91.33"  to  "9  91.205." 

Issued  ia  Washington.  DC  on  August  7. 
1989. 

James  B.  Busey, 

Administrator. 
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Part  III 

Department  of 
Veterans  Affairs 

38  CFR  Parts  14,  19,  and  20 

Appeals  Regulations;  Rules  of  Practice; 

Proposed  Rule 
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DEPARTIIENT  OF  VETERANS 
AFFAIRS 

3tCFRPwt»14.19,and20 
Rm2»00-AE02 

AppMis  Regulations;  Rule*  Of  PradiM 

MOten  Department  of  Veterans 
A£Fain. 

action:  Proposed  regulations. 


r.  The  Veterans'  ludicial 
Review  Act  establishes  judicial  review 
of  Board  of  Veterans'  Appeals  decisions, 
facilitates  greater  Involvement  of  private 
attomeys^t-law  in  the  appeals  process 
at  the  Department  level,  and  makes 
other  changes  affecting  appeals.  The 
Board  of  Veterans'  Appeals  has 
completely  revised  its  Appeals 
Regulations  and  Rules  of  Practice  to 
accommodate  these  changes  and  to 
generally  update  these  regulatory 
provisions.  Conforming  revisions  have 
also  been  made  to  part  14. 
DATis:  Comments  must  be  submitted  on 
or  before  September  18, 1989.  All  written 
comments  will  be  available  for  public 
inspection  only  in  the  Veterans  Services 
Unit,  room  132,  at  the  address  below, 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays).  Comments  will  be  available 
for  public  inspection  until  September  27, 
1989.  It  is  proposed  to  make  these 
changes  effective  the  date  of  tfieir  final 
publication  in  the  Federal  Regtster. 
ADOHasscs:  Send  written  oonusents  to 
the  Secretary  of  Veteiens  Affairs  (271A). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW.,  Washington.  DC 
20420. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
contained  in  the  Paperwork  Reduction 
Act  section  of  this  preamble. 
rom  nMTMR  mraNMATiON  comtact: 
Ian  Donsbach,  Office  of  the  Chairman, 
Special  Legal  Assistant  (OlC).  Board  of 
Veterans'  Appeals,  Department  of 
Veterans  Affairs.  810  Vermont  Avenue 
NW..  Washington,  DC  20420  [202-233- 
2978). 

•UmANNTARV  MKNIMATION: 

Paperwork  Reduction  Act  Sections 
20.202  and  20.802  of  this  regulation 
contain  information  collection 
requirements.  The  public  reporting 
burden  for  these  collections  of 
information  are:  1 20,202  is  one  hour  per 
response  and  i  2ae02  is  10  minutes  per 
response.  This  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 


completing  and  reviewing  the  cofleGtiaa 
of  itrfbnaalioB. 

As  required  by  section  35O40i)  of  the 
Paperwork  ReductiM  Act.  the 
Department  of  Veterans  Affairs  is 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  that  it 
approve  these  information  collectkm 
requirements.  Organbations  and 
individuals  desiring  to  submit  comments 
for  consideration  by  OMB  on  these 
proposed  information  collection 
requirements  should  address  them  to  Ate 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Room  8002,  New 
Executive  Office  Building,  Washington 
DC  20503:  Attention:  Joseph  F.  Lackey. 

In  the  comments  wmich  follow,  the 
Veterans'  Judicial  Review  Act  is  cited  as 
Public  Law  100-687.  h  addition  to 
substantive  changes,  the  Appeals 
Regulations  and  Rules  of  Practice  have 
been  reorganized  for  greater  usefi^ness. 
The  Appeals  Regulations  are  now  die 
primary  source  of  regulatory  provisions 
concerning  the  internal  operations  of 
Department  of  Veterans  Affairs  field 
facilities  and  the  Board  of  Veterans* 
Appeals  with  respect  to  appeals 
processing  while  the  Rules  of  Practice 
are  the  primary  souroe  of  information  of 
interest  to  appellants  and  their 
representatives  concerning  their  rights 
and  responsibilities  in  the  appeals 
process.  The  Appeals  Regulations 
remain  in  part  19,  while  the  Rules  of 
I^actice  have  been  placed  in  new  part 
20.  Dotfi  the  Rules  of  Practice  and  die 
Appeals  Regulations  have  been 
iwnnnbered,  reserving  numbers  between 
major  subdivisions  so  that  they  ouy  be 
expanded  logically  in  the  future  when 
the  need  arises.  The  material  has  been 
reoi^ganized  so  that  related  material 
appears  together.  More  detailed 
information  has  been  provided  in 
anticipation  of  involvement  of  private 
attorneys  who,may  not  be  familiar  with 
the  Department  of  Veterans  Affairs 
adjudication  process.  Title  changes 
related  to  the  conversion  of  the 
Veterans'  Administration  to  the 
Department  of  Veterans  Affairs  have 
been  made  throughout.  (See  Public  Law 
100-527.)  Numerous  editorial  revisions 
have  been  made.  Citations  to  audiority 
have  been  revised  and  updated.  The 
cross-references  which  previously 
appeared  at  the  end  of  sections  have 
been  consolidated  into  appendices. 

The  following  changes  have  been 
made  in  part  14: 

S  14.634:  Removed.  1 

S  14.635:  Removed.  I 

{  14.636:  Redesignated  as  S  14.6S4. 
Citation  to  authority  and  cross- 
r^erences  added. 

i  14.637:  Redesignated  as  S  144BS. 
Cross-references  added. 


The  following  changes  have  been 
made  in  part  19: 

1 19.1:  Revised.  Based  on  old  Rule  of 
Practice  8  (38  CFR  19.108). 

i  19.2:  Revised  Based  on  old  Rule  of 
PTKtice  9  (38  CFR  19.10S!). 

1 19.3:  Revised.  Based  on  old  Rule  of 
Practice  10  (38  CFR  19.11D).  Changes  to 
paragraph  (a)  based  on  section  201(a]  of 
PnbHc  Law  100-687.  Material  added  to 
paragraph  (b)  provides  fer  designation 
and  redesignation  of  Chief  Members. 

1 19.4:  Revised.  Based  on  old  Rule  of 
Practice  11  (38  CFR  19.111). 

i  19.5:  Revised.  Based  on  old  Rule  of 
Practice  3  (38  CFR  19.103). 

1 19A  Revised.  Based  on  old  Rule  of 
Practice  61  (38  CFR  19.161).  Material 
removed  from  first  sentence.  The  Board 
Members  serving  on  the  hearing  panel 
are  not  always  the  Members  who  make 
the  appellate  decision  (e«..  Travel 
Board  hearing  in  a  radiation  case). 

8  19.7:  Added.  Based  on  old  Rule  of 
Practice  80  (38  CFR  19.180).  Revisions 
based  on  sections  203,  205.  and  206  of 
Public  Law  100-687. 

i  19.8:  Added.  Based  on  old  Rule  of 
Practice  16  (38  CFR  19.116).  Changes 
based  on  section  205  of  Public  Law  100- 
887. 

1 19.9:  Added.  Based  on  old  Rule  of 
ftactice  82,  paragraph  (a)  (38  CFR 
19.162(a)). 

§  19.10:  Added.  Based  on  old  Rule  of 
Practice  88  (38  CFR  19.188).  Revised  to 
reflect  die  development  by  remand  in 
reconsideration  cases  which  is 
appropriate  to  reconsideration  of  a  prior 
Board  of  Veterans  Appeals  decision. 

i  19.11:  Added.  Based  on  old  Rule  of 
Practice  89,  paragraph  (bj  (38  CFR 
19.189(b)),  and  on  old  Rule  of  Practice  90 
(36  CFR  19.190).  Completely  rewritten. 
Changes  in  provisions  for  determining 
the  number  of  Board  Members  on 
reconsideration  panels  have  been  made 
to  give  more  flexibiUty  in  view  of  the 
requirement  of  a  majority  opinion. 
Because  a  majority  opinien.  as  opposed 
to  an  imanimous  decisioa  can  now 
constitute  a  final  decisioa,  a  nine 
Member  panel  may  be  necessary  in 
order  to  Ineak  tie  votes.  Material  added 
to  ex|dain  that  Members  who  conduct 
Travel  Board  reconsideration  hearings 
will  be  included  in  the  reconsideration 
panel. 

S  19.12:  Added.  Based  on  old  Rule  of 
Practice  83  (38  CFR  19.183).  Paragraph 
(c),  which  permits  the  Chairman  to 
disqualify  a  Member  of  the  Board  from 
adfaig  in  an  appeal  under  certain 
drcuastances,  added. 
1 19.13:  Added.  Based  on  old  38  CFR 

1 19114:  Added.  Describes  matters  to 
be  eddressed  in  appeals  whidi  involve 
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prior  final  detMsniaattoBby  die  i 
of  wlg&ial  ^iriidcfiiBn. 

{ 19.15:  Added  Ddeyifes  authari^  to 
take  varioua  acttoaa. 

8  m2S:  Added  Based  on  old  Rule  of 
Practloe  I«  [38  CFR  miT4I.  Revised  (0 
include  a  requfrement  of  nottBcalioa  of 
die  appeBala  ii^si»  v^hicA  were  added 
by  sectf on  301  of  Ptibllc  Law  TOD-SBT. 

1 19128:  Added  Based  on  ofd  Rnfe  of 
Practice  IS  (38  CnmU9jL 

f  xv.27r  Adoed  nned  on  ols  Rure  of 
Practice  34  (3»  CFK  19.13«T- 

{  Xvi^BP  ACMBoI  089Btf  OD  ORr  RbUb  Of 

Practice  36  (3»Cni  IfLiaof.  Mstetial 

BGQ0V  ro  BHdM'  R  CTBBf  BiBt  WDBaWP  ft 

Notice  of  Dteay eeuHsaf  is  adeqartg  to 

the  old  nde. 

S  1&»  Added  Based  e»  eM  Rate  of 
Practtce  2»9»cm  mUBT. 
item  (b^  la  thai 
must  be  indeds* 
Case  based  on  ssBtisB  aOFoC  Pabic  Law 
100-867, 

S  Iftao:  Added  Baosd  on  aM  Role  of 
Practhx  21  t»CFR  19a21)t.  Chaqpe 
based  on  saclkaa  aMofP^McLasrltP- 
687.  Paoflnpkifb^pKeviBBBiy  deaotied 
in  detail  tafsBBMboK  peawMsd  t» 
appallante  and  tMf  mjtsasistiaLs 
concerniBV  thecanpftstianof  Iks  VA 
Form  l-tt.  MassoBh  aa  i»  iaisBSHtkiB 
is  furnishadariA  ttsefas^.  iitp— dngM  in 
die  rris  iBBsdaiBdenl. 

§  19,M:  Added  Piiaisrilj  based  m.  ekt 
Rule  al  Pkaeliaa  23  (aa  Cn  mia^  Ob 

occasioa;  dv  Board  will  ill iiii  thai 

a  SupplemeaiBlSlatsaBSBftof  thrCaaaia 
not  neceeeaiy  ieMerwint •  mssail  (Aa 
example  ef  andl  a  reaaaid  adglhl  be  a 
requeal  f er  SB  X^ay  fitaa  adi^  dw 
Board  desina  to  send  la  an  indepaaleBt 
medkad  e99crt  aa  past  a<  a  leqaeat  far 
an  advisatf  laedical  epioisBpaniMBt  to 
Rule  991.  parapapkfdl  {I  SMIid)!^ 
The  second  senteaea  «rf  1" 
beea  BMiS&ed  t»  attaw  fat  diia 
contingency.  Sai 
concemiqg past  sitaianfi  I 
Statements  of  tba  Case  pseahaw^  fsand 
in  oldRalaa2»pai^pkib) 
(S  19.182Cb)|  hsae  siaabeen 
incorposated  inta  thia  wda  lltende  kaa 
beeniaaisad  ta  re^siia  thai  a 
Supplemental  Statsmaai  ef  tbe  Caaa  ba 
prwidad  falhweiai  a  hanilB§  ea  appsal 
conducted  by  fisid  peasaaasi  X 
docuBieataiy  evtdeace  er  evidence  ic 
the  form  of  tsstJarmp  caaasmiag 
relevant  facts  or  expert  opinion  ia 
presented  at  thehaaifcm 

{ 19  jar  Added  Ba8edaB,eld  Rata  of 
Practice  2*  (9aCni1BJ2l). 

S  1^33:  Added  Baaed  oaoid  Aula  aC 
Practtce  aa^GFRlAJa^ 

I  laai;  Added  Based  oa-otd  Hide  a£ 
Practice  3&  pa  CFLlOlSSV  Material 
added  to  aaka  ifc  cfaar  that  whether  a 


Natioe  of  DisaflFeaaanioc  SabalBBtisa 
Appeal  haabaea  filed  Ob  tiaaa  is  aa 
appealable  isauswaawaalBpUGitia  the 
old  rule. 

S  IftSSi  Added.  Based  oaaU  tub  af 
Practice  23»  pseagragh  0)>  (3fr  Cn 
19.123Cb)^ 

S  19.36:  Added  Based  aa  old  Bala  at 
Practice  74,paEacEaph  (a>f38CPR 
19.174(a)^ 

1 1M7:  Added  Baeed  en  eld  Rale  el 
Practice  73  (3ft  CFR  iail73^  ftdititiimnl 
infoonalioa  added  to  panginpli  |4 
coarerniagwlwDafniflnnnntiil 
Statement  of  tbe  Caaa  ia  sequiaad 

5  19,38:  Added  Based  on  old  Rale  ol 
Practiea  82.  paragrapha  it>\  aad  t4 1^ 
CFR  19.182  (M  and  Mi.  Exteasiwely 
revised  to  descdke  the  adiaa  tskea  by 
the  agency  of  original  ^Brisdictioa  when 
a  caaa  ia  remanded.  1^  the  Biaatd  e£ 
Veterans  Awealsk  (Not  all  ef  tha 
mateiial  ineldparapaph  (b>  ia  iodadad 
in  this  aaw  sacJon.  S^aa  at  the  mntsrinl 
previous^  ia  parapaph  (^  overiapped 
material,  found  in  dd  Bala  el  Pwctiea  22 
(9  lflLl24  aad  baa  been  iaforpareted 
into  the  raviaianato  1 1&atl»«duskifr 
based  OB  aid  Rule  at  Practice  224 

6  msft:  Added  Saaed  OB  eld  Bala  ef 
Practice  3a(3aCF&li.13^ 

§  19.51:  Added  Baeed  an  old  Rule  of 
Practice  39  (3»  CHI  Vkiatt^ 

S  iaS2:  Added  Based  eaeldRaleeC 
Practice  40  taftCFRl9J4e)^pisaw  eitha 
coBcytaprwiiaaslpfoMnri  JB  eld  Bala  ei 
Praclica  4ft  are  alaa  fieand  in  new  Bale  el 
PractlDa  409 II 2040^.} 

§  18i53c  Added  Beeed  ea  dd  38  CFR 
19.4. 

( 19i75(  Added.  EsSaUtahea 
requiieneai  that  DeparliKat  of 
VeteraBa  tJUa%  fasililiae  gsoaratiBt 
appeida  acHw'ty  saaaatala  a  Tnved 
Boaid  heering  dackat  Sack  daekela  sea 
necessary  ia  view  of  dw  Beqpveaank  af 
new  3»U.&C.4Bia  eddedby  secttea 
207  ef  Public  Law  MB  aag.dtXsaael 
Board  hearii^  be  aghadabd  ia  d» 
order  in  wUcb  the  se^ueeta  fist  sack 
hearings  are  received 

§!&?•:  Added  EafeifaWiaa 
procedsaes  fsr  Hoti^fia^  apppHaats  aad 
their  representatives  of  the  time  sad 
place  fA  Invd  Boaid  haeriBSSL. 

S  iaJ7v  Added  Psoeldeathal  a 
Statement  of  tha  Caaa  ta>  to  ba  ptovided 
to  an  aww  II  aa  and  hie  OS  her 
repreaeataMva  eel  lata  thaa  tha  date 
that  notificatianei  the  tiaM  and  place  ef 


f  l&lflftAdded  Baeed  QBeUl 
Practice  48  (^ftGFRl&MlV  TIm  fiaB 
sente 


lltiiai: 
of  Practice 

S  19.180:  RsatsadThia 
Rule  aCPssdiea  tea  (i  aOMI| 
on  old  Me  eC PnKtiaa*  |3e CBR 
19J47V 
betaksBby 
jurisdicticik 
anApped 
taken  by  a 
wha 


"simalteaaeaslp 

now  granpad  ia  Rab  ef 

(S  20.3). 


» 


apped  by  another  contesting  paitp  ia 

reGBSvetf  is  a  stHBAaaaaasIp  ( 

claim.  This  / 

die  I 

latter.  This  I 

copp  ef  the  actoai  SatstaaB>e  Appeal 

will  be  fwniahed  t»  die  ether  Goatestim 

parties. 

IfmiOV-MiaH    Remered 

Appendac  A  iaftet  Mt  Added 
Consolidates  aeeafeferesces  wUA 
prewoae^  tippeexwo  a*  tlie  eotf  ei 
individad  sceBoas. 

1  ae  FO0ovMag  secuORS  Dave  oeezi 
added  to  new  Ptnl  2Br 

§  20.1:  Rafel.  Baeed  on  ohtRnilg  of 
Practice  1  [W  Cnt  19.1ftt>.  Old 
paragrapn  f  a^  reniovvu.  ThB  autuurfttes 
for  the  provisions  of  this  rale  are  cfted  at 
the  endof  eadr  paragraph  of  the  rafe  in 
compRance  wfdi  38  USXl  2IfltPlft( 
(\^^iere  the  same  aulburiUee  appfy  to  all 
paragraphs,  tfie  autttorftfes  are  fornid  at 
the  end  of  die  nile.)  Subsequent 
paragraphs  appropriately  redeaipiated. 
The  second  sentenoe  of  dd  paragraph 
(b)  has  been  removed  The  semoved 
materid  is  the  basis  fin  new  Kula2 

(8ar.21. 

i  20.2:  Rule  2.  Based  oa  aiaterid 
previously  found  in  oMRuIa  ef  Practice 
1,  paragraph  (bl  (38  CFR  ig.iai(bB. 

S  2QJ:  Rale  3.  Gives  dafiaitionaof 
varioua  terms  asad  thmughnat  the  Rules 
of  Practice. 

{  2(L1GQ:  Rde  loa  Baaed  en  old  Rde 
of  Ructice  7  (38  CFR  IftlOT).  Seaie  items 
which  aie  auiled  ts  (ha  Board  (a;^ 
certain  motieasl  aie  addressed  to  SB 
office  other  than  that  of  dM  Cbairmaa 
Parayapk  (cl  haft  been  leviaed  to  aHaw 
for  these  exccptieae. 

{  2ikin:  Rale  laLlhaauiaddwlildi 
wee  paaviaBsip  ia  oklRda  of  PracMsa  12 
(3a  CFR  1&112}.  wUdk  ( 
Boaad'apBtsdirtiaB,  heal 
ForaMTinrnpinillfea)! 
inf onuliea  wtek  wm 
conlaiaed  ia  |  iakk.EeBnee  ] 
(b)  was  more  io  tlB  aalBM'^  a  ( 
refes 

revieedndebi 
subject  ill 

found  hi  38  CFR  lai  daoailk  IBtai  Hw 
firet  porttoB  of  paaapepk  M  i»  beead  OB 
paraph  M^eld  I IM.  BeeiaiaBS  la 
the  fint  I 
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based  on  section  101  of  Public  Law  100- 
687.  The  reference  to  Administrator's 
Instructions  has  been  removed  from 
paragraph  (a)  due  to  regulatory  changes. 
Examples  of  furisdiction  previously 
found  in  38  CFR  19.2  have  been  updated 
and  incorporated  into  paragraph  (a). 
Paragraph  (b)  is  based  on  material 
previously  found  in  38  CFR  19.3. 
Paragraph  (c)  is  based  on  material 
previously  found  in  paragraph  (b)  of  38 
CFR  1 19.1. 

f  20.102:  Rule  102.  Delegates  authority 
to  rule  on  various  motions,  etc. 

I  20.200:  Rule  20a  Based  on  old  Rule 
of  Practice  17  (38  CFR  19.117). 

I  20.201:  Rule  201.  Based  on  old  Rule 
of  Practice  18  (38  CFR  19.118).  The 
definition  of  "agency  of  original 
Jurisdiction"  previously  induded  in  the 
first  sentence  has  been  removed. 
Definitions  are  now  in  new  Rule  3 
(S  20.3).  Agencies  of  original  jurisdiction 
often  make  determinations  on  several 
issues  at  the  same  time.  Frequently,  the 
claimant  will  agree  with  adjudicative 
action  taken  on  some  issues  and 
disagree  with  action  taken  with  respect 
to  others.  Material  has  been  added  to 
point  out  that  when  notice  is  received 
concerning  the  disposition  of  several 
issues,  the  claimant  or  representative 
should  identify  which  determinations  he 
or  she  disagrees  with  in  the  Notice  of 
Disagreement. 

i  20.202:  Rule  202.  Based  on  old  Rules 
of  Practice  23,  paragraph  (a),  and  26  (38 
CFR  19.123(a)  and  19.126).  Revisions 
have  been  made  to  note  that  a 
Substantive  Appeal  should  make  it  clear 
which  issues  are  being  appealed  when 
the  Statement  of  the  Case  and  any  prior 
Supplemental  Statements  of  the  Case 
have  addressed  multiple  issues. 
Amended  to  note  that  the  Board  may 
dismiss  an  appeal  which  fails  to  allege 
specific  error  of  fact  or  law,  as  provided 
by  38  U.S.C.  4a0S(d](5)  and  as  previously 
noted  in  old  Rule  26  (9  19.126),  and  to 
incorporate  the  change  to  38  U.S.C 
4006(d)(4)  made  by  Section  206(b)  of* 
Public  Law  100-  687. 

I  20.203:  Rule  203.  Based  on  old  Rule 
of  Practice  37  (38  CFR  19.137). 

1 20.204:  Rule  204.  Based  on  old  Rule 
of  Practice  25  (38  CFR  19.125).  The  vague 
exception  previously  found  in  paragraph 
(b)  has  been  removed.  An  appellant  has 
an  absolute  right  to  withdraw  his  or  her 
appeal  prior  to  the  promulgation  of  an 
appellate  decision.  Paragraph  (c)  has 
been  amended  to  show  that  a 
representative  may  withdraw  a  Notice 
of  Disagreement  or  Substantive  Appeal 
personally  filed  by  the  appellant  if  the 
representative  has  the  written 
permission  of  the  appellant  to  do  so. 

1 2a300:  Rule  30a  Based  on  old  Rule 
of  Practice  27  (38  CFR  19.127).  On 


occasion,  because  a  claimant  has  moved 
to  another  area  or  for  some  other 
reason,  applicable  files  will  be 
transferred  from  one  Department  of 
Veterans  Affairs  office  to  another  after 
an  action  is  taken  wlUch  a  claimant 
wishes  to  appeal,  but  before  a  Notice  of 
Disagreement  and/or  Substantive 
Appeal  is  filed.  This  rule  has  been 
amended  to  allow  for  this  contingency. 

S  20.301:  Rule  301.  Based  on  old  Rule 
of  Practice  28  (38  CFR  19.128). 

S  20.302:  Rule  302.  Based  on  old  Rule 
of  Practice  29  (38  CFR  19.129).  Amended 
to  make  it  clear  that  this  rule  does  not 
apply  to  cases  involving  simultaneously 
contested  claims.  (Time  limits  for  filing 
in  simultaneously  contested  claims  are 
set  out  in  Rule  501  (S  20.501].)  Paragraph 
(c)  previously  pointed  out  that  there 
must  be  a  response  to  a  Supplemental 
Statement  of  the  Caae  which  includes 
new  issues  which  were  not  included  in 
the  Statement  of  the  Case,  but  it  did  not 
indicate  the  nature  of  the  required 
response.  When  new  issues  are  included 
in  a  Supplemental  Statement  of  the  Case 
it  becomes,  in  effect,  the  Statement  of 
the  Case  with  respect  to  the  new  issues 
and  the  response  required  is  therefore  a 
Substantive  Appeal.  New  material  has 
been  added  to  make  this  clear. 
Particularly  in  view  of  this  situation,  the 
time  for  responding  to  a  Supplemental 
Statement  of  the  Caae  has  been 
lengthened  to  60  days.  Material  has  also 
been  added  to  paragraph  (c)  to  make  it 
clear  that  the  60-day  period  allowed  for 
response  to  a  Supplemental  Statement 
of  the  Case  begins  with  the  mailing  of 
the  Supplemental  Statement  of  the  Case. 

9  20.303:  Rule  303.  Based  on  old  Rule 
of  Practice  30,  paragraph  (a)  (38  CFR 
19.130(a)).  Material  Iks  been  added  to 
allow  for  filing  requests  for  an  extension 
of  time  with  the  office  which  has 
assumed  jurisdiction  over  the  applicable 
Department  of  Veterans  Affairs  records 
in  cases  where  the  records  have  been 
transferred  after  the  action  being 
appealed  was  taken. 

9  20.304:  Rule  304.  Based  on  old  Rule 
of  Practice  30,  paragraph  (b)  (38  CFR 
19.130(b)). 

9  20.305:  Rule  305.  Based  on  old  Rule 
of  Practice  31  (38  CFR  19.131).  Revised 
to  show  that  this  rule  applies  to  the 
computation  of  the  time  limit  Tor  filing 
any  written  document  not  just  to  the 
time  limit  for  filing  a  Notice  of 
Disagreement  or  Substantive  Appeal.  A 
presumption  has  been  added  that  the 
postmark  date  is  five  days  prior  to  the 
receipt  of  the  document  in  those  cases 
where  the  postmaik  Is  not  of  record  due 
to  the  loss  of  the  mailing  envelope,  etc. 

9  20.306:  Rule  306.  Based  on  old  Rule 
of  Practice  32  (38  CFR  19.132). 


9  20.400:  Rule  40a  Based  on  old  Rules 
of  Practice  40  and  41  (38  CFR  19.140  and 
19.141).  (Some  of  the  concepts 
previously  found  in  old  Rule  of  Practice 
40  are  also  found  in  new  38  CFR  19.52.) 
The  last  sentence  of  this  rule  has  been 
revised.  While  a  representative  may  act 
upon  behalf  of  a  claimant  with  his  or  her 
authorization,  only  the  claimant  may 
authorize  a  merged  appeal. 

9  20.401:  Rule  401.  Based  on  old  Rule 
of  Practice  42  (38  CFR  iai42). 

9  20.500:  Rule  50a  Based  on  old  Rule 
of  Practice  44  (38  CFR  191144). 

9  20.501:  Rule  501.  Based  on  old  Rule 
of  Practice  45  (38  CFR  iai45).  The 
definition  has  been  removed  from  the 
first  sentence  of  paragraph  (a). 
Definitions,  including  the  definition  of 
"simultaneously  contested  claim,"  are 
now  grouped  in  Rule  3  (9  20.3).  New 
paragraph  (c)  added  to  provide 
information  concerning  action  to  be 
taken  by  claimants/appellants  and  their 
representatives  when  a  Supplemental 
Statement  of  the  Case  is  received  in  a 
simultaneously  contested  claim. 

9  20.502:  Rule  502.  This  rule  and  new 
38  CFR  19.102  are  based  on  old  Rule  of 
Practice  47  (38  CFR  19.147).  The  old  rule 
combined  action  to  be  taken  by  the 
agency  of  original  jurisdiction,  more 
properly  the  subject  of  an  Appeal 
Regulation,  with  action  to  be  taken  by 
an  appellant  or  representative  when 
notice  of  the  substance  of  an  appeal  by 
another  contesting  party  is  received  in  a 
simultaneously  contested  claim.  The 
rewritten  rule  focuses  on  the  latter.  A 
new  Appeal  Regulation  (9  19.102) 
addresses  the  former.  The  revised  rule 
provides  that  a  copy  of  the  actual 
Substantive  Appeal  will  be  furnished  to 
all  other  contesting  parties.  It  also 
clarifies  when  the  30-day  period  allowed 
for  a  response  commences. 

9  20.503:  Rule  503.  Based  on  old  Rule 
of  Practice  48  (38  CFR  iai48). 

9  20.504:  Rule  504.  Based  on  old  Rule 
of  Practice  49  (38  CFR  iai49). 

9  20.600:  Rule  60a  Based  on  old  Rule 
of  Practice  50  (38  CFR  laiSO).  Rule 
revised  to  make  it  clear  that  there  is  a 
full  right  to  representation  in  appellate 
proceedings  before  the  Board  of 
Veterans  Appeals,  as  well  as  before  the 
agency  of  original  jurisdiction. 

9  20.601:  Rule  601.  Based  on  old  Rule 
of  Practice  55,  paragraph  (a)  (38  CFR 
19.155(a)). 

9  20.602:  Rule  602.  Based  on  old  Rule 
of  Practice  51,  paragraph  (a)  (38  CFR 
19.151(a)).  Material  added  to  note  that  a 
designation  of  a  represeatative  is  not 
effective  until  it  is  received  by  the 
Department  of  Veterans  Affairs  and  to 
note  the  existing  practice  of  continuing 
to  recognize  a  representative  designated 
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prior  to  initiatipn  of  an  appeal,  provided 
that  Aedestpntthn^as  not  been 
re\uiiei£ 

i  20.603-.  Rule  603.  Biased  on  old  Rule 
of  Practice  52,  paxagraphs  [a}  and  (b\  ^ 
CFR  lff.152  CaT  and  Ob]).  Maferfat  addM 
to  paragraph  (.a)  to  point  out  that  an 
attomey-at  few  may  be  desipiated 
througft  the  use  of  a  VA  Form  Z-2ZB.as 
well  as  (brougtL  the  alternative 
procedure  outlined  In  the  rule;  (bat  aB 
designations  of  attomeys-at-law  must  ba 
to  individuals  rather  fima  partnenbips 
or  firms;  ftat  an  attorney's  uuthuriiy  to 
act  as  a  repieseututiw  may  be  BndZeil 
as  noted  fai  38  CFK  t4.03T(d):  tfiat  a 
designation  of  a  representative  fs  not 
effective  until  tt  is  received  by  (be 
Department  of  Veterans  Aflairs;  and  to 
note  the  eidsXiBg  practice  of  contbndng 
to  recogn^e  a  representative  desigpated 
prior  to  initiation  of  an  ^peal  ff  the 
designation  has  not  been  nsvoke<L 
Reference  to  appdtanf s  guardian 
removed  fram  the  third  sentence  as 
unnecessary.  (IF an  iudiviiAial  has  a 
legal  guanfton,  the  guardian  ts  die 
appeflant)  The  material  previously 
contained  in  the  lost  sentence  of 
paiagi'aph  (a)  has  been  moved  to  Ride 
666  [}  2O.B06t.  Choss-reference  materfal 
removed,  from  body  of  paragrBpfa  (b). 
Last  sentence  of  paragraph  (b)  removed 
as  inappropriate  fbr&idnsion  hi  the  text 
of  this  rule.  This  materfd  ts  covered  ia. 
Rule  eOB.  The  new  materfisl  in  paragraph, 
(c)  permfls  an  attorn^  who  is 
associated  or  afffiated'wflh  the  attorney 

of  record  to  assist  in  appellate    

representation  as. provided  hi  38  CFR 
14.629(6). 

9  2tt.90ti  Rale  604.  B&sed  on  old  Rule 
offtacttce  59,  paragraphs  (a)  and  (bl  (38 
CFR  miss  (a|  and  (b]t.  MaterliBl  added 
to  paragraph  (i^  to  note  ftat  a 
designation  of  a  repcBsentaflve  is  not 
effectfve  ontil  it  is  received  by  Ae 
Department  of  Vieterans  Aflkin  and  ta 
note  the  existing^  practice  of  cont&niing 
to  reco0[iize  a  tepresentattve  desigpatcd 
prior  to  hif tfaUuu  of  an  appeals  provided 
that  the  designation  has  not  been 
revoked. 

9  2ae06:  Ride  OB.  Based  on  old  Rula 
of  Practice  54,  paragraphs  (al  and  Cb)  (9& 
CFR  19.154  fa)  and  (b)>.  New  paragraph 
(a)  added  to  clari^  the  scope  o£  this 
nde.  Ohl  parapa^  C^)  broken  op  fa/to 
paragra|ns.(b)  and  ^t  for  dadty. 
Materia?  added  to  new  paragraph  Ccl  to 
recognize  the  alternative  desigpalton 
procedure  tfesu'Ibed  in  38  CFR  144B0^  to 
note  tbst  a  drabiiatloii  of  a  . 
representative  u  not  effiN|(EvE  unfit  ft  la 
received  bj  fh§  DeparttnantoTTetesans 
Affaln;  arni  is  odiB  tkt  exMbigpEKlhB 
of  oonttaDsm  tot  leopipntaB  a 
representative.  olsSiipiaiBv  pilot  ts 


initiation  of  aaappeaU  provided  that  the 
designation  has  not  baeft  reveled  Old 
paragraph  (bi.  which  has  beaa  leriawi 
to  conform  to  SB  CFR  14.630,  b  now 
paragraph  (d)t 

9  20.80iiRuW88&  BaaedpdBiari^  OB 
old  Rule  of  Practice  sa  (pa  CFR  19.15^ 
Complete^  cewiittan  tO'Sive  ""^i^^tt"* 
information,  on.  the  use  01  the  semcaa  ei 
legal  istecBs*  law  studeiUs.  and 
paralegals  in.  accenfaaee  wilii  existiBg 
practices.  Rrst  sentenca  o£  psraflraph 
(b)  based  oa  mats  rial  peeviaosiir  loaad 
in  ohiRale52;panyaph  (a)  (3»CFR 
19.152(a)V  Last  seatnoe  oC  panpapk 
(^  added  to  make  the  lata  censtataat 
with  the  provisions  of  38  CFR 
14j8B9ic||4).  New  parqpapk  |e)  a*|ed 
concerning  tire'  wKlahawi  af 
ptii^isHian  iar  Icfal  intaans.  law 
studeats  andparaleiats  te  ossiel  ki  tiM 
pressalstion  ofsppcals. 

9  ZMOT:  Rule  607.  Based  an  oU  Bate 
of  I^acttceSl.  paagnplt(b)(3iCnt 
19iiaUb^  oU  Ride  of  FiKlloi  Se. 
paragraph  (c)  (38  CF&MJfiSt^oU 
Rule  of  Practice  68;  poragnph  (c)  (3» 
CFR  19.153(e))t  and  old  Rde  af  Practfce 
54,  paragnpli  ^  (38  CFR  mi5«fi^. 
Material  added  to  prorMs  addMaaat 
inforaolioo  en  bow  •  desiyiBeB  of 
repRsantiiUuii  ie  rewked  umI  te  make  ft 
cleat  that  designafivg  a  aew 
representative  will  autentatieally  revoke 
any  prior  desigaaBen  of  lepresentatfoa. 
encept  ref  eases  in  whin  the 
des^pwtiba  of  a  new  lepiescutaUte  is 
limited  te  a  spetiHc  cfefan.  f\i^A  respect 
to  the  tatter,  see  36  CPR  14.631tdtl 

1 20.108:  Role  OOBL  Explains  how,  and 
underwhat  elmumatances,  a 
representative  may  withdraw  niwi  an 
appeal 

f'  21.609:  Rule  008.  fanplements  Section 
104  ofPubllt  Law.  10&-Q87.  Replaces 
portions  of  36  CPR  14.894  whidi  dealt 
with  lepKseutaUve's  fees. 

9  28'.01ft'Rule  fttO.  Fart  of  the 
implonentation  o£  Section  IW  of  PkihRc 
Law  1(0-887.  Replaces  portfbns  of  38 
CFRl4e9«  which  deals  with 
representative's  expenses  and  all  of  38  . 
CFRK.83S. 

f  2B.8R:  Rule  811.  Based  on  old  Rule 
of  Ptsctice  55,  paragraphs  (b|  through  (d) 
(38  CFR  18.155  (hRdD-  Scqpe  of  rule 
extended  to  any  claimant  or  appellant, 
not  just  veterans.  DistinctioB  between 
surviving  spouse- and  other  survivors 
eliminated  as  uxmecessuy  and 
incooalsteai  with  38  CFR  I<J3I(e(  The 
old  "leasanahle  time"  standard  has 
been  leplacadhy  a  defbile  period 
durincudlid  a  veteraa's  represen&tfve 
may^  oonthme  to  repseseBt  hia  or  her 
suirfvors  fblfowhia  hJEi  or  her  (IsaQl 
widKiot  actien  oama^arloClha 
sarviw& 


t21k70O:Rala7Otkl 

-'r-  TimrCTlTlinnn  nnsqei 

havebeaftBudal 

that  the  pdmaqi  puifQaa  oCai 

hearing  is  to  receive  testimony  i 

appeUaataad' 

absence  of  i 

byi 

submittedtothe  Booed  ia  tfaftfasaaaCa 

writteabaieC  at  by  safaaitting  aa  aadip' 

cassette  for  transcription  as  aa  infaimal 

hearing. pwspntatian  PiowisiaB  f 

for  allnwing  a  rcprasentstiaa  to  i 

in  peaon.  without  the  claiBsaat  as 

witnesses  in  unaanal « 

when  good  causa  ia  shown. ' 

sentence  of  paragnf  b  M  b>*  beea 

added.  It  descaibes  the  authaiity  oC  the 

presiding  McBiber  to  cuctaiL  the 

presentation  of  evidence,  testimoBy. 

and/ at  aigument  wUeh  ia  aa*  rakwant 

or  material  ocwhich  is  uaduly 

repetitious. 

9  20.701:  Rate  701.  Based  OB  aid  Bake 
of  Practice  Sa  (98  CFR  1AAS8).  Rid* 
revised  to  tecaa  ea  who  ssay  ptessal 
argument  flwatisiaayia  cewsted 
elsewhere  in  a  rule  pnrtainiag  to 
wibiesses.  See  Rule  7ia(9  aOJlOU  R  ia 
more  appropriate  to  classify  Menbeaaef 
Congress  aad  their  stoffft  a*  witaasaee 
v/hm  tlwy  apyeai  and  piescnt  t—ttaway 
in  support  of  the  a^e^witheat  being 
fonutty  desigaatod  as  representatifvea 
by  {rawer  of  attemey. 

1 20^82:  Rate  782.  Baaed  aa  oU  Rale 
of  Practice  S»  136  CniiiM^  Butsnslw 
material  addad  to  I 
wns^  >,  Jiangs  a  in  1 
obtoiBcd:  vriwk  acttan  to  tahan  1 
appdiaaS  fula  to  appear  far  •  I 
hearinf;  aad  dHt  an  appellant  may 
witoiiair  a  haiiiiat  rntiassl 

9  20.788:  Rate  TVItfiiplBtos  adMB  iie 
right  to  a  heastof  belapa  s  I 
Section  ef  tha  Booad  of  Vo 
Appeatoasiasa,  .  ^  ^  , 

f  20t7B8r  ivefe  7B4.  rl9nOBt  OBfKlRQ 
infonnation  eeneeffliog  the  sdKAiiiBg 
of  hearings  eeocMctetf  ey  vaveBBg 
Sections  of  dtoBeaid  of  Veteiaus 

9  20.705:  Rule  70S.  Based  oB  old  Rule 
of  Practioe  60  (38  Cnt  miaoV.  Laqgoags 
added  to  desSf  that  heurfugs  are  only 
conducted  at  Department  of  Veterans 
Affaire  fotUffies  whidr  ha  w  apyrupria  to 
support  available.  (Materid  in  the 
clorfBig  paiagiapfrof  oMRuleof  RacttOB 
60  bar  been  moved  to  new  Rnhr  707 

(9  2a707).) 

{  aOTtK  Rule  7WL  Baaed  onotdEala 
of  Pracflce  87(38CFR  1B.1S^ 

i  20^9-.  Rule  707.  Baasd  g*  thalaat 
pai^n^  of  etf  Bidr  «a  (^a-CER  UJIBI, 
RaaiaMftoi  ' 


/Pri 
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i  ZaTDB:  Rule  7a&  Baaed  on  old  Rule 
of  Practice  63  (38  CFR  mies).  Revised 
for  clarity  and  to  add  information  on 
bow  prehearing  conferences  are 
requested. 

9  20.709:  Rule  709.  Based  on  old  Rule 
of  Practice  64  (38  CFR  19.164). 

8  20.710:  Rule  710.  Based  on  old  Rule 
of  Practice  65  (38  CFR  19.165).  Material 
added  to  paragraph  (a)  to  note  that 
testimony  by  witnesses  extends  to 
presentations  by  Members  of  Congress 
and  their  staffs.  Material  concerning 
attendance  of  witnesses  removed  from 
paragraph  (a),  inasmuch  as  a  new  rule 
concerning  subpoenas  has  been  added. 

9  20.711:  Rule  711.  Provides 
information  on  how  and  when 
subpoenas  are  issued  and  related 
matters. 

9  20.712:  Rule  712.  Based  on  old  Rule 
of  Practice  66  (38  CFR  19.166). 

9  20.713:  Rule  713.  Based  on  old  Rule 
of  Practice  67  (38  CFR  19.167). 
Completely  rewritten.  Mows  a  single 
hearing,  at  which  all  contesting  parties 
may  be  present  and  may  present 
argument  and  testimony,  in 
simultaneously  contested  daims. 
(Previously,  separate  hearings  were 
conducted  for  each  p6rty.)  Provides 
information  on  requests  for  changes  in 
hearing  dates  in  such  cases. 

9  2a714:  Rule  714.  Based  on  old  Rule 
of  Practice  68  (38  CFR  19.168). 
Paragraphs  (a)  and  (b)  amended  to  show 
that  the  applicable  case  record  may  be 
something  other  dian  the  claims  folder. 
Paragraph  (a)  amended  to  provide  that 
requests  for  hearing  transcripts  may  be 
made  orally  at  the  time  of  the  hearing, 
as  well  as  in  writing  at  a  later  time,  and 
that  transcripts  of  Travel  Board  hearings 
will  be  prepared  automatically  in 
various  types  of  cases.  Paragraph  (b) 
amended  to  make  it  clear  that  &e 
transcript  of  field  hearings  prepared  by 
the  agency  of  original  juris^ction  is  the 
official  record  of  that  hearing. 

9  20.715:  Rule  715.  Based  on  old  Rule 
of  Practice  69  (38  CFR  19.169). 
Additional  information  given  on  how  to 
make  arrangements  for  private 
recording  of  hearings. 

9  2a716:  Rule  716.  Based  on  old  Rules 
of  Practice  70  and  71  (38  CFR  19.170  and 
19.171).  Completely  rewritten.  Specifies 
that  alternate  hearing  transcripts  wiU 
not  be  accepted  and  explains  how    • 
corrections  in  hearing  transcripts  are 
obtained. 

9  20J17:  Rule  717.  Explains  actions  to 
be  taken  when  a  hearing  transcript  or 
tape  is  lost  or  damaged. 

9  2OJ&0O:  Rule  80a  Based  on  old  Rule 
of  Practice  72  m  CFR  19.172).  Amended 
to  include  a  reference  to  the  limitations 
Imposed  on  the  submission  of  additional 


evidence  after  a  case  has  been  certified 
to  the  Board  of  Veterans  Appeals. 

9  20.900:  Rule  900.  Paragraph  (a)  is 
based  on  old  Rule  of  Practice  5 
(9  19.105).  Paragraph  (b)  is  based  on  old 
Rule  of  Practice  75  (38  CFR  19.175). 
Paragraph  (c)  is  based  on  old  Rule  of 
Practice  6  (9  19.10^.  Additional 
information  has  been  provided  on 
motions  for  advanoement  on  the  docket. 

9  20.901:  Rule  901.  Paragraphs  (a) 
through  (c)  are  based  on  old  Rule  of 
Practice  76  (38  CFR  19.176).  New 
paragraph  (d)  is  based  on  old  Rule  of 
Practice  77  (38  CFR  19.177).  New 
paragraph  (e)  clarifies  who  may  request 
an  opinion. 

9  20.902:  Rule  902.  Based  on  old  Rule 
of  Practice  78  (38  CFR.  19.178). 

9  20.903:  Rule  903.  Based  on  old  Rule 
of  Practice  79  (38  CTR  19.179).  Amended 
to  conform  to  38  U.S.C.  4009(c),  added 
by  Section  103  of  Public  Law  100-687. 
Material  added  to  clarify  when  the  60- 
day  period  allowed  for  a  response  to  an 
opinion  commences. 

9  20.904:  Rule  904.  Based  on  old  Rule 
of  Practice  84  (38  CFR  19.184). 

9  20.905:  Rule  90S.  Based  on  old  Rule 
of  Practice  101  (38  CFR  19.201). 

9  20.1000:  Rule  1000.  Based  on  old 
Rule  of  Practice  85  (38  CFR  19.185).  New 
paragraph  (d)  based  on  Section  202  of 
Public  Law  100-687. 

9  20.1001:  Rule  1001.  Based  on  old 
Rule  of  Practice  86  (38  CFR  19.186).  More 
detailed  information  provided  on  how  to 
file  a  motion  for  reconsideration. 

9  2ai002:  Rule  1002.  Based  on  old 
Rule  of  Practice  87  (38  CFR  19.187).  Old 
paragraph  (a)  has  been  broken  up  into 
paragraphs  (a)  and  (b).  More  detailed 
information  concerning  the  evidence 
considered  on  reconsideration  of  a  prior 
Board  of  Veterans  Appeals  decision 
based  upon  an  allegation  of  obvious 
error  has  been  addsd  to  paragraph  (a). 
Old  paragraph  (b)  is  the  basis  for  new 
paragraph  (c). 

9  20.1003:  Rule  1003.  Based  on  old 
Rule  of  Practice  89,  paragraph  (a)  (38 
CFR  19.180(a)).  Reference  to  personal 
appearance  by  representative  alone 
removed,  inasmuch  as  the  purpose  of  a 
personal  hearing  is  to  receive  testimony. 
(Old  Rule  of  Practice  89,  paragraph  (b) 
(38  CFR  19.189(b))  is  part  of  tiie  basis  for 
new  9 19.11.) 

9  2ail00:  Rule  lioa  Based  on  old 
Rule  of  Practice  4  (38  CFR  19.104). 
Revised  to  conform  to  38  U.S.C  211(a), 
as  amended  by  Section  101  of  Public 
Law  100-687.  Old  paragraph  (b)  has 
been  removed.  The  material  in  that 
paragraph  was  in  tie  nature  of  a  croes- 
refermce  and  it  has  been  incorporated 
into  a  new  cross-reference. 

1 20.1101:  Rule  1101.  Based  on  old 
Rule  of  Practice  81  (38  CFR  19.181). 


Revisions  based  on  sections  202, 203, 
and  205  of  Public  Law  100-687.  Material 
added  to  make  it  clear  when  the  Board's 
decisions  are  final. 

9  20.1102:  Rule  1102.  Based  on  old 
Rule  of  Practice  91  (38  CFR  19.191). 

9  20.1103:  Rule  1103.  Based  on  old 
Rule  of  Practice  92  (38  CFR  19.192). 

9  20.1104:  Rule  1104.  Based  on  old 
Rule  of  Practice  93  (38  CFR  19.193). 

9  20.1105:  Rule  1105.  Based  on  old 
Rule  of  Practice  94  (38  CFR  19.194). 

9  20.1106:  Rule  1106.  Based  on  old 
Rule  of  Practice  96  (38  CFR  19.196).  The 
old  rule  was  inconsistoit  with  38  CFR 
3.22(a)(2)  which,  in  effect,  requires  that 
it  be  shown  that  there  was  clear  and 
unmistakable  error  in  prior  rating 
decisions  which  failed  to  give  a  veteran 
a  total  rating  for  the  required  period  of 
time  in  order  to  qualify  for  "410(b)" 
benefits.  (Former  38  U.8.C.  410(b)  is  now 
38  U.S.C.  418.  see  Section  1403  of  Public 
Law  100-687.)  38  U.S.C  3504(c)  forbids 
the  payment  of  benefits  to  any  person 
after  September  1. 1959,  based  on  the 
service  of  an  individued  before  the  date 
of  a  treasonous  act  if  that  individual's 
Department  of  Veterans  Afbirs  benefits 
have  been  forfeited  for  treason.  There  is 
a  similar  prohibition  in  38  U.S.C.  3505(a) 
pertaining  to  cases  involving  forfeiture 
for  subversive  activities.  These 
provisions  are  now  recognized. 

9  20.1200:  Rule  120a  Based  on  old 
Rule  of  Practice  98  (38  CFR  19.198). 

9  20.1201:  Rule  1201.  Based  on  old 
Rule  of  Practice  99  (38  CFR  19.199). 

9  20.1300:  Rule  1300.  Based  on  old 
Rule  of  Practice  13  (38  CFR  19.113). 

9  20.1301:  Rule  1301.  Paragraph  (a) 
based  on  old  38  CFR  19.6.  Supplemental 
Statements  of  the  Case  added  to  the  list 
of  items  normally  disclosed  to 
appellants.  Paragraph  (b)  based  on  old 
Rule  of  Practice  100  (38  CFR  19JZ00). 

9  20.1302:  Rule  1302.  Based  on  old 
Rule  of  Practice  95  (38  CFR  19.195). 

9  2ai303:  Rule  1303.  Based  on  old 
Rule  of  Practice  97  (38  CFR  19.197). 

9  20.1304:  Rule  1304.  Based  on  old 
Rule  of  Practice  74.  paragraphs  (b) 
tiirough  (e)  (38  CFR  19.l74(b}-{e)). 

9  2ai305:  Rule  1305.  Based  on  old 
Rule  of  Practice  2  (38  CFR  19.102). 
Updated. 

Appendix  A  to  Part  ^  Consolidates 
cross-references  which  previously 
appeared  at  the  end  of  individual 
sections. 

VA  has  determined  diet  these 
proposed  regulations  do  not  contain  a 
major  rule  as  that  term  is  defined  by 
Executive  Order  12291,  Federal 
Regulation.  The  pn^Kwed  r^ulations 
will  not  have  a  tlOO  miUion  annual 
effect  on  the  ecomnny  and  will  not 
cause  a  major  increase  in  costs  or  prices 
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for  anyone.  They  will  have  no 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  the 
proposed  regulations  would  have  only  a 
limited,  beneficial  effect  on  claimants/ 
appellants  and  their  representatives. 
Pursuant  to  5  U.S.C.  605(b),  tiiese 
proposed  regulations  are  therefore 
exempt  from  the  initial  and  final 
regulatory  fiexibility  analyses 
requirements  of  sections  603  and  604. 

There  are  no  Catalog  of  Federal 
Domestic  Assistance  mmibers 
associated  with  these  proposed 
regulatory  amendments. 

List  of  Subjects 

3BCFRPartl4 

Claims,  Foreign  relations,  Government 
employees,  Lawyers.  Legal  services. 
Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Trusts  and  trustees.  Veterans. 

38  CFR  Part  19 

Administrative  practice  and 
procedure,  Claims,  Veterans. 

38  CFR  Part  20 

Administrative  practice  and 
procedure,-  Claims,  Lawyers,  Legal 
services.  Veterans. 

Approved:  July  17, 1989. 
Edward ).  Denvinski. 
Secretary  of  Veterans  Affairs. 

38  CFR  Part  14.  Legal  Services. 
General  Counsel,  aqd  Part  19.  Board  of 
Veterans  Appeals,  are  proposed  to  be 
amended,  and  38  CFR  Part  20,  Board  of 
Veterans  Appeals:  Rules  of  Practice,  is 
proposed  to  be  added,  as  follows: 

PART  14-{AMENDED] 

9S  14.634  and  14.635   [Removed] 


99 14.636  and  14J37   [F 
99  14.634  and  14.635] 

1.  In  38  CFR  Part  14,  Legal  Services, 
General  COimsel,  remove  99 14.634  and 
14.635  and  redes^ate  99 14.636  and 
14.637  as  liew  9  9 14.634  and  14.635 
respectively. 

2.  In.newly  designated  9  14.634, 
remove  the  last  sentence  and  add  an 


authority  citation  and  cross-references 
to  read  as  follows: 

9 14.634  Banks  or  trust  companies  acting 
as  guardians. 

***** 

(Authority:  38  U.S.C.  3403,  3404) 
Crost-References:  Payment  of 
Representative's  Fees  in  Proceedings  Before 
Department  of  Veterans  Affairs  Personnel 
and  Before  the  Board  of  Veterans  Appeals. 
See  S  20.609  of  this  chapter.  Payment  of 
Representative's  Expenses  in  Proceedings 
Before  Department  of  Veterans  Affairs 
Personnel  and  Before  the  Board  of  Veterans 
Appeals.  See  S  20.610  of  this  chapter. 

914.635  [Amendwl] 

8.  In  newly  designated  9  14.635, 
remove  the  word  "Administrator"  where 
it  appears  and  add,  in  its  place,  the 
word  "Secretary". 
'  4.  In  9  14.635,  cross-references  are 
added  to  read  as  follows: 

914.635   Space  and  offlce  fadiitie*. 
***** 

CroBB-References:  Payment  of 
Representative's  Fees  in  Proceedings  Before 
Department  of  Veterans  Affairs  Personnel 
and  Before  the  Board  of  Veterans'  Appeals. 
See  1 20.609  of  tliis  chapter.  Payment  of 
Representative's  Expenses  in  Proceedings 
Before  Department  of  Veterans  Affairs 
Personnel  and  Before  the  Board  of  Veterans' 
Appeals.  See  |  20.010  of  this  chapter. 

5.  38  CFR  part  19.  Board  of  Veterans' 
Appeals,  is  revised  to  read  as  follows: 

PART  19-BOARD  OF  VETERANS' 
APPEALS:  APPEALS  REGULATIONS 

Subpart  A— Operation  of  ttw  Board  of 


Sec. 

19.1  Establishment  of  the  Board. 

19.2  Composition  of  the  Board. 

19.3  Appointment  assignment,  and  rotation 
of  Members. 

19.4  Principal  functions  of  the  Board. 

19.5  Criteria  governing  disposition  of 
appeals. 

19.6  Composition  of  Board  of  Veterans' 
Appeals  hearing  panels. 

19.7  The  decision. 

19.8  Decision  notification. 

19.9  Remand  for  further  development 

19.10  Remands  in  reconsideration  cases. 

19.11  Reconsideration  panel. 

19.12  Disqualification  of  Members. 

19.13  Ddegation  of  authority  to  Chairman 
and  Vice  Chairman,  Board  of  Veterans' 
Appeals. 

19.14  Decisions  involving  final 
determinations  by  the  agency  of  original 
jurisdiction. 

19.15  Delegation  of  authority — ^Appeals 
Regulations. 

i§  19.16-19.24  [Reserved] 

Subpart  B— Appeals  Processing  by  Agency 
of  Originat  Jurisdiction 

19.25    Notification  by  agency  of  original 
jurisdiction  of  r^ht  to  appeal.. .  , 


19.26  Actionby  agency  of  original 
jurisdiction  on  Notice  of  Disagreement 

19.27  Adequacy  of  Notice  of  Disagreement 
questioned  within  the  agency  of  original 
jurisdiction. 

19.28  Determination  that  a  Notice  of 
Disagreement  is  inadequate  protested  by 
claimant  or  representative. 

19.29  Statement  of  the  Case. 

19.30  Furnishing  the  Statement  of  the  Case 
and  instructions  for  filing  a  Substantive 
Appeal. 

19.31  Supplemental  Statement  of  the  Case. 

19.32  Closing  of  appeal  for  failure  to 
respond  to  Statement  of  the  Case. 

19.33  Timely  filing  of  Notice  of 
Disagreement  or  Substantive  Appeal 
questioned  within  the  agency  of  original 
jurisdiction. 

19.34  Determination  that  Notice  of 
Disagreement  or  Substantive  Appeal  was 
not  timely  filed  protested  by  claimant  or 
representative. 

19.35  Certification  of  appeals. 

19.36  Notification  of  certification  of  appeal 
and  transfer  of  appellate  record. 

19.37  Consideration  of  additional  evidence 
received  by  the  agency  of  original 
jurisdiction  after  an  appeal  has  been 
initiated. 

19.38  Action  by  agency  of  original 
jurisdiction  when  remand  received. 

is  19.39-19.49    [Reserved] 

Subpart  C— Administrative  Appeals 

19.50  Nature  and  form  of  administrative 
appeal. 

19.51  Officials  authorized  to  file 
administrative  appeals  and  time  limits 
for  filing. 

19.52  Notification  to  claimant  of  filing  of 
administrative  appeal. 

19.53  Restriction  as  to  change  in  payments 
pending  determination  of  administrative 
appeals. 

SS  19.54-19.74    [Reserved] 


Before  Traveling 
Board  of  Veterans' 


Subpart 
Sections  of  ttw 

19.75  Travel  Board  hearing  docket. 

19.76  Notice  of  time  and  place  of  Travel 
Board  hearing. 

19.77  Providing  Statement  of  the  Case  when 
Travel  Board  hearing  has  l>een 
requested. 

9S  19.78-19.99    [Reserved] 

Subpart  E— Simultaneously  Contested 
Claims 

19.100  Notification  of  right  to  appeal  in 
simultaneously  contested  claims. 

19.101  Notice  to  contesting  parties  on 
receipt  of  Notice  of  Disagreement  in 
simultaneously  contested  claims. 

19.102  Notice  of  appeal  to  other  contesting 
parties  in  simultaneously  contested 
claims. 

Appendix  A — CroM-Referanoee 

Autbork)^  38  U.S.C.  210(cHl).  unless 
otherwise  noted.  ,i  ■ 
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Subpart  A-Ofwration  of  ttw  Board  of 


lltLl    EatabMwMnt of Om Beard. 

TIm  Board  of  Veterani  Appeals  is 
established  by  authority  of,  and 
functicms  pamiant  to,  title  38,  United 
States  Coda,  chapter  71. 


91*^   CompoaWanofthal 

The  Board  omsists  of  a  Chairman. 
Vice  Chairman.  Deputy  Vice  Chainnen. 
Members,  and  professional, 
administrativa,  derkal  and 
stenographic  persooneL 

(Authority:  38  U.S.C.  2ia  212, 4a01(a)) 
■  •**   AppoMmaiM,  aasigrfnMnt,  and 


(a)  Appointment.  The  Chairman  is 
appointed  by  the  President  of  the  United 
States,  by  and  with  the  advice  and 
consent  of  the  United  States  Senate. 
Members  of  the  Board,  including  the 
Vice  Chairman,  are  appointed  by  the 
Secretary  upon  the  recommendation  of 
the  Chairman  with  the  approval  of  die 
Presidoit  of  the  United  States.  Deputy 
Vice  Chainnen  are  appointed  by  the 
Secretary  upon  the  recommendation  of 
the  Chairman. 

(Authority:  38  U.S.C  2ia  212. 4001(b)) 

(b)  Assignment.  The  Caiairman  may 
divide  the  Board  into  Sections  of  three 
Members,  assign  Members  (rf  the  Board 
to  each  such  Section,  and  designate  the 
Chief  Menrfier  of  each  such  Section. 
From  time  to  time,  a  Menber  may  be 
designated  as  a  Chief  Member  or  a  Chief 
Member  may  be  redesignated  as  a 
Member. 

(Authority:  38  VS.C.  4002) 

(c)  Rotaiion.  The  Chairman  may  from 
time  to  time  rotate  the  Members  of  the 
Sections. 

(Authority:  38  U.S.C.  4002) 

(d)  Inabiiity  to  serve.  If,  as  a  result  of 
a  vacancy,  absence,  or  other  good  cause, 
a  Member  of  a  Section  of  the  Board  is 
unable  to  participate  effectively  in  the 
disposition  of  an  appeal  before  the 
Section,  the  Chairman  may  assign  or 
substitute  another  Member  ot  direct  the 
Section  to  proceed  without  any 
additional  assignment  or  substitution  of 
Members. 

(Authority:  38  UAC  4002) 

The  principal  functions  of  tfie  Board 
are  to  make  determinations  of  ajqieUate 
Jurisdiction,  consider  all  applications  on 
appeal  property  before  it,  conduct 
hearings  on  appeal,  evaluate  the 
evidence  of  laoosd.  aad  enter  deciaioQS 
in  writing  on  the  questions  presented  en 
appeal. 


(Attthority:  38  U.&C  4002, 4004) 

f18.S    Crttsrta  govamtng  dtaposlNon  of 


In  the  consideration  of  appeals,  the 
Board  is  bound  by  applicable  statutes, 
regulations  of  the  Department  of 
Veterans  AfEairs  aad  precedent  opinions 
of  the  General  Counsel  of  the 
Department  of  Veterans  Affairs.  The 
Board  is  not  bound  by  Department 
manuals,  circulars,  or  similar 
administrative  issues. 

(Authwity:  38  U.S.C  4004(c)) 

919-6   Composition  Of  Board  of  Veterana 


A  Board  of  Veterans  ^peals  hearing 
panel  consists  of  a  presiding  Membtf  , 
and,  except  as  provided  in  tS  19.3(d) 
and  19.11  or  this  part  two  other  Board 
Members.  When,  aftn  a  bearing,  a 
Board  Member  ass^ned  to  a  panel  is 
unable  to  participate  in  the  final 
decision,  the  Chairtian  may  assign  a 
substitute. 

(Authority:  38  U.S.C.  4002,  4004(a)) 


91t.7    TlMf 

(a)  Decisions  baaed  on  entire  record. 
The  appellant  will  tot  be  presumed  to 
be  in  ag^vement  with  any  statement  of 
fact  contained  in  a  Statement  of  the 
Case  to  which  no  exception  is  taken. 
Decisions  of  the  Board  are  based  on  a 
review  of  the  entire  record. 

(Authority:  38  U.S.C.  4D04(a).  4005(d)(4)) 

(b)  Disposition  of  issues.Tha  Board 
wiB  dispose  of  each  issue  on  appeal: 

(1)  By  an  order  granting,  denying,  or 
dismissing  the  appeal  in  whtAe  or  in  part 
with  respect  to  that  issue: 

(2)  By  remanding  the  issue  to  the 
agency  of  original  jarisdiction  for  further 
development;  or 

(3)  By  vacating  a  prior  decision  of  the 
Board  with  respect  to  that  issue. 

(Authority:  38  U.&C.  4D04) 

(c)  Content.  The  decision  of  the  Board 
will  be  in  writing  aad  will  set  fiuifa 
specifically  the  issue  or  issues  under 
appellate  consideration.  Except  with 
respect  to  issues  remanded  to  the 
agency  of  original  jarisdiction  for  further 
development  of  the  case  and  appeals 
which  are  tfismlssed  because  the  issue 
has  been  reserved  fa|y  administrative 
action  or  because  an  appellant  seeking 
nonmonetary  benefits  has  died  while  the 
appeal  was  pending,  the  decision  will 
also  include  separately  stated  findings 
of  fact  and  contusions  of  law  on  all 
material  issues  of  fact  and  law 
presented  on  the  record,  ttie  reasons  or 
beaca  for  (hoae  findtnga  uid 
conclusions,  and  an  order  granting  or 
denying  the  benefit  or  benefita  80««ht  on 
appeal  or  disoMsaml  dw  appnd. 


(Authority:  38  US.C  40IMfd)) 

9 1U   nerlsloa  iwHIthtJhfn. 

After  a  decision  has  been  rendered  by 
the  Board,  all  parties  to  the  appeal  and 
the  representatives,  if  any,  will  be 
notified  of  die  results  by  the  mailing  of  a 
copy  of  the  written  decision  to  the 
parties  and  their  representatives  at  their 
last  known  addresses. 

(Authority:  38  U.S.C  4a04(e)) 


9  It  J 

When,  during  the  coarse  of  review,  it 
is  determined  tihat  further  evidence  or 
clarification  of  the  evidence  or 
correction  of  a  procedural  defect  is 
essential  for  a  proper  qipeOate  decision, 
a  Section  of  the  Board  shall  remand  the 
case  to  die  agency  of  original 
jurisdiction,  specffying  the  action  to  be 
undertaken. 

(Authority:  38  U.S.C  4002, 4004(a]) 
919.10   Remands  in  I 


In  connection  with  reconsideration  of 
a  prior  Board  of  Veterans  Appeals 
decision,  the  Board  mav  reinnad  for  die 
purpose  of  obtaining  additional  service 
department  records,  evidence  deemed 
necessary  as  a  prerequisite  for  a  request 
for  an  ontside  opinion  to  be  obtain^ 
pursuant  to  Rule  of  Practice  901  CS  20.901 
of  this  diapter),  evidence  to  be 
considered  in  detemdning  v^ether  the 
Board  decision  being  considered 
involved  the  allowance  of  benefits 
which  was  materially  influenced  by 
false  or  fraudulent  evidence  submitted 
by  or  on  behalf  of  the  appellant  or 
evidence  which  was  before  the  Board  at 
the  time  that  the  decision  being 
reconsidered  was  enteied  which  is  no 
longer  a  part  of  die  appellate  record. 
The  Board  may  also  remand  the  case  in 
order  to  afford  the  appellant  a  hearing 
on  reconsideration,  if  a  request  has  been 
received  that  sncfa  a  hearing  be 
conducted  at  a  locatioa  other  dian 
Washington,  DC 

(AuAority:  38  U.S.C  4003, 4004(b)) 


919.11 

(a)  Assignment  of  Mambers.  When  a 
motion  for  reconsideraioa  is  allowed, 
the  Chairman  wiO  assign  a  panel  to 
conduct  the  reoonsideratioB. 
(Authority:  38  VS.C.  4002. 4083] 

(b)  Number  of  members  constituting  a 
panel.  When  mme  of  the  Beerd 
Mof^iCTS  who  pnlicipated  in  die 
decision  being  leconsidBred  is  available, 
the  Chairman  may  aesifa  a  panel 
consisting  of  three  Boasd  Menders  to 
conduct  Ae  reooBsiderttien.  Otherwise, 
the  nmnber  of  Board  Members  essiyied 
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to  the  reviewing  panel  will  be 
determined  by  increasing  the  number  of 
Members  who  participated  in  the 
original  decision  by  not  less  than  three 
additional  Members,  in  increments  of 
three  Members.  Except  when  necessary 
to  obtain  a  majority  opinion,  a 
reconsideration  panel  will  not  exceed 
nine  members. 

(Authority:  38  U.S.C.  4002. 4003) 

(c)  Members  included  in  the 
reconsideration  panel.  The 
reconsideration  panel  will  include  those 
Members  who  participated  in  the 
original  decision  who  are  available, 
additional  Members  assigned  by  the 
Chairman  to  substitute  for  Members 
who  participated  in  the  decision  being 
reconsidered  who  are  no  longer 
available,  and  additional  Members 
assigned  in  accordance  with  paragraph 
(b)  of  this  section.  In  the  case  of  Travel 
Board  hearings  involving 
reconsideration  of  a  prior  Board 
decision,  the  Members  of  the  traveling 
Section  of  the  Board  will  be  included  in 
the  expanded  Section  established 
pursuant  to  paragraph  (b)  of  this  section, 
or  will  constitute  the  three-Member 
reconsideration  panel  established  in 
accordance  with  paragraph  (b)  of  this 
section.  If  the  prior  Board  decision  being 
reconsidered  involves  questions 
concerning  radiation.  Agent  Orange,  or 
asbestos  eiqiosure,  the  traveling  Section 
will  be  included  in  an  expanded  Section 
which  also  includes  Board  Members 
specializing  in  those  issues. 

(Authority:  38  U.S.C  4002. 4003. 4010) 

IS.  12    Diaquaancaaon  oi  HNmDefs. 

(a)  General.  A  Member  of  the  Board 
will  disqualify  himself  or  herself  in  a 
hearing  or  decision  on  an  appeal  if  that 
appeal  involves  a  determination  in 
which  he  or  she  participated  or  had 
supervisory  responsibility  in  the  agency 
of  original  jurisdiction  prior  to  his  or  her 
appointment  as  a  Member  of  the  Board, 
or  where  there  are  other  circumstances 
which  might  give  the  impression  of  bias 
either  for  or  against  the  appellant. 

(Authority:  38  U.S.C.  4002) 

(b)  Appeal  on  same  issue  subsequent 
to  decision  on  administrative  appeal. 
Members  of  the  Board  who  made  the 
decision  on  an  administrative  appeal  . 
will  disqualify  themselves  from  acting 
on  a  subsequent  appeal  by  the  claimant 
on  the  same  issue. 

(Authority:  38  U.S.C.  4002, 4006) 

(c)  Disqualification  of  Members  by 
the  Chairman.  The  Chairman  of  the 
Board,  on  his  or  her  own  motion,  may 
disqualify  a  Member  from  acting  in  an 
appeal  on  the  grounds  set  forth  in 


paragraphs  (a)  and  (b)  of  this  section 
and  in  those  cases  where  a  Member  is 
unable  or  unwilling  to  act. 

(Authority:  38  U.S.C.  4002, 4006) 

919.13    Delegation  of  autliority  to 
CtMhrman  and  VIca  Clialnnan,  Beard  ot 


The  Chairman  and/or  Vice  Chairman 
have  authority  delegated  by  the 
Secretary  of  Veterans  Affairs  to: 

(a)  Approve  the  assumption  of 
appellate  jurisdiction  of  an  adjudicative 
determination  which  has  not  become 
final  in  order  to  grant  a  benefit. 

(b)  Approve  an  administrative 
allowance  on  an  adjudicative 
determination  which  has  become  final 
by  appellate  decision  or  failure  to  timely 
appeal. 

(c)  Order  VA  Central  Office 
investigations  of  matters  before  the 
Board. 

(Authority:  36  U.S.C.  210(b).  212(a)) 

919.14    Dedalons  Involving  final 
determinations  by  the  agency  of  original 
lurtadlction. 

(a)  Scope  of  regulation.  This  section 
applies  to  appeals  in  cases  in  which  one 
or  more  prior  determuiations  by  the 
agency  of  original  jurisdiction  with 
respect  to  an  issue,  or  issues,  currentiy 
being  appealed  have  become  final 
because  those  prior  determinations  were 
not  appealed  within  the  time  allowed  by 
law.  It  is  not  applicable  to  those  cases  in 
which  any  such  prior  unappealed 
determination  has  been  superseded  by  a 
subsequent  Board  of  Veterans'  Appeals 
or  court  decision  on  the  same  issue,  or 

^  issues. 

(b)  Decisions  involving  prior  final 
agency  of  original  jurisdiction 
determinations.  Prior  relevant 

'  determinations  by  the  agency  of  original 
jurisdiction  which  have  become  final 
because  they  were  not  appealed  in  the 
time  allowed  by  law  will  be  identified  in 
Board  of  Veterans'  Appeals  decisions. 
Such  identification  will  include  the  date 
of  each  such  determination,  the  date 
that  the  claimant  was  notified  of  the 
determination,  and  an  indication  that 
the  relevant  determination  was  not 
appealed.  If  error  in  a  prior  unappealed 
determination  is  alleged  by  either  an 
appellant  or  his  or  her  representative, 
the  decision  will  include  a  sufficient 
description  of  the  evidence  which  was 
of  record  prior  to  each  such 
determination  to  support  an  informed 
discussion  of  whether  each  such 
determination  was  or  was  not  clearly 
and  unmistakably  erroneous  and,  if  such 
error  is  not  found,  a  sufficient 
description  of  the  evidence  which  has 
been  added  to  the  record  since  the  last 
such  prior  final  determination  to  suppcnl 


an  informed  discussion  of  whether  sudi 
evidence  furnishes  a  new  factual  basis 
for  the  grant  of  the  benefit  or  benefits, 
involved.  If  error  is  not  alleged,  the 
evidence  ^ich  was  of  record  prior  to 
the  unappealed  determinations  and  the 
evidence  which  has  been  added  to  the 
record  since  the  last  such  prior  final 
determination  will  be  identified  in  such 
a  manner  as  to  show  whether  it  was 
received  before  or  after  the  last  such 
prior  final  determination  and  will  be 
described  in  sufRcient  detail  to  support 
an  informed  discussion  of  whether  such 
evidence  furnishes  a  new  factual  basis 
for  the  grant  of  the  benefit  or  benefits, 
involved.  The  decision  will  also  include 
references  to  relevant  laws  and 
regulations,  findings  of  fact  and 
conclusions  of  law  pertaining  to  the 
finality  of  prior  unappealed 
determinations  by  the  agency  of  original 
jurisdiction.  If  the  benefit  sought  on 
appeal  cannot  be  otherwise  granted, 
consideration  shall  be  given  to  a 
recommendation  for  an  administrative 
allowance. 

(Authority:  38  U.S.C  4005) 

919.16    Delegation  Of  SMthority— appeals 
reguletlona. 

(a)  The  authority  exercised  by  the 
Chairman  of  the  Board  of  Veterans' 
Appeals  described  in  S9  19.3(b),  19.3(c), 
and  19.12(c)  of  this  part  may  also  be 
exercised  by  the  Vice  Chairman  of  the 
Board. 

(b)  The  authority  exercised  by  the 
Chairman  of  the  Board  of  Veterans' 
Appeals  described  in  9$  19.3(d),  19.B, 
19.11(a),  and  19.11(b)  of  this  part  may 
also  be  exercised  by  the  Vice  Chairman 
of  the  Board  and  by  Deputy  Vice 
Chairmen  of  the  Board. 

(Authority:  38  U.S.C.  212(a).  4002.  4004) 

9919.16-19.24    [Reserved] 

Subpart  B— Appeals  Processing  by 
Agency  of  Original  Jurtstflction 

919.25    NoMflceMon  by  agency  of  original 
junencnon  or  ngm  lo  eppMs. 

The  claimant  and  his  or  her 
representative,  if  any,  will  be  informed 
of  appellate  rights  provided  by  38  U.S.C. 
chapters  71  and  72,  including  the  right  to 
a  personal  hearing  and  the  right  to 
representation.  The  agency  of  original 
jurisdiction  will  provide  this  information 
in  each  notification  of  a  determination 
of  entitiement  or  nonentidement  to 
Department  of  Veterans  Affairs  benefits. 

(Authority:  38  U.S.C  400S(a)) 


I 
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IttLM   AcllontoyatMieyo<( 

Whtn  a  Notice  of  Dbagreement  it 
timely  filed,  the  agency  of  origkial 
jurisdiction  must  reexamine  the  claim 
and  determine  if  additional  review  or 
development  is  warranted.  If  no 
preliminary  action  is  required,  or  when 
it  is  completed,  the  agency  of  original 
iurisdictlon  must  prepare  a  Statement  of 
the  Case  pursuant  to  8  19-29  of  this  part, 
unless  the  matter  is  resolved  by  granting 
the  benefits  sou^t  on  appeal  or  tiie 
Notice  of  Disagreement  is  witbdrewn  by 
the  appeDant  or  his  or  her 
representative. 

(Authority:  38  U.S.C  «05(d]{l)) 


1 19,27 


Of  NoMoeof 


agency  of  orlginel  Juriidlctten. 

If,  within  the  agency  tA  original 
jurisdiction,  there  is  a  question  as  to  the 
adequacy  d  a  Notice  of  D^agreement, 
the  procedures  for  an  administrative 
appeal  must  be  followed. 

(Authority:  3a  U.&C  400S.  400B) 

rt'l.a*   Detennlnatlon  ttiat  a  Notice  of 
DieagrseiiMnt  islmde^uaie  ^folaststf  by 
^■■"■•n  Or  ivprveeniaiivs. 

Whether  a  Notice  of  Disagreement  is 
adequate  is  an  appealable  issue.  If  the 
claimant  or  his  or  her  representative 
protests  an  adverse  determination  made 
by  the  agency  of  original  jurisdictioo 
with  respect  to  the  adequacy  of  a  Notice 
of  Disagreement,  the  claimant  will  be 
furnished  a  Statement  of  the  Case. 
(Authority:  38  U.S.C  4005) 


i1«.»    SMMMfitefmeCae*. 

The  Statement  of  the  Case  must  be 
complete  enon^  to  allow  the  appellant 
to  present  written  and/or  oral 
arguments  before  the  Board  of  Veterans' 
Appeals.  It  must  contain: 

(a)  A  summary  of  the  evidence  in  the 
case  relating  to  the  issue  or  issues  with 
which  the  appellant  or  representative 
has  expressed  disagreement; 

(b)  A  summary  of  the  applicable  laws 
and  regulations,  with  appropriate 
citations,  and  a  discussion  of  how  such 
laws  and  regulations  affect  the 
determination;  and 

(c)  The  determination  of  the  agency  of 
original  jurisdiction  on  each  issue  and 
the  reasons  for  each  sudi  determmation 
with  respect  to  which  disagreement  has 
been  expressed. 

(Authority:  38  U.S.C  400S{d)(l)) 

S1M0   FywHsWwg  ti>e  fliiiimsiil  ot  ttie 
iferfNln«a 


at  the  latest  address  of  record  and  a 
separate  copy  provided  to  his  or  her 

representative  (if  uof). 

(b)  Information  furnished  with  the 
Statement  of  the  Case.  With  the 
Statement  of  the  Case,  the  appellant  and 
the  representative  wtll  be  furnished 
information  on  the  right  to  file,  and  time 
limit  tot  filing,  a  Substantive  Appeal; 
information  on  hearing  and 
representation  rightat  and  a  VA  Form  1- 
9,  Appeal  to  BoanI  of  Veterans' 
Appeals. 

(Authority:  38  U.S.C  4005) 


919.31 
Case. 


SwppwnMnlM  Statsfnenl  of  tfie 


(a)  To  whom  the  StateamU  of  the 
Case  is  furnished.  The  Statement  of  the 
Case  wiU  be  forwarded  to  die  appellant 


A  Supplemental  Statement  of  the 
Case,  so  identified,  will  be  furnished  to 
the  appellant  and  his  or  her 
representative,  if  any,  when  additional 
pertinent  evidence  is  received  after  a 
Statement  of  the  Case  or  the  most  recent 
Supplemental  Statement  of  the  Caae  has 
been  issued,  when  a  material  defect  in 
the  Statement'  of  the  Case  or  a  prior 
Supplemental  Statement  of  the  Case  is 
discovered,  or  when,  for  any  other 
reason,  the  Statement  of  the  Case  or  a 
prior  Supplemental  Statement  of  the 
Case  is  inadequate.  A  Supplemental 
Statement  of  the  Case  wiQ  also  be 
issued  following  development  pursuant 
to  a  remand  by  the  Bbard  unless  the 
only  purpose  of  the  remand  is  to 
assemble  records  previously  considered 
by  the  agency  of  ori^^al  jurisdiction 
and  properiy  discussed  in  a  prior 
Statement  of  the  Case  or  Supplemental 
Statement  of  the  Case  or  untess  the 
Board  specifies  in  the  remand  that  a 
Supplemental  Statement  of  the  Case  is 
not  required.  If  the  case  is  remanded  to 
cure  a  procedural  delect,  a 
Supplemental  Statement  of  the  Case  will 
be  issoed  to  assure  fall  notification  to 
the  appellant  of  the  status  of  the  case, 
unless  the  Board  directs  otherwise.  A 
Supplemental  Statement  of  the  Case  is 
required  following  a  hearing  on  appeal 
before  field  personnel  when  new 
documentary  evidence  or  evidence  in 
the  form  of  testimony  concerning  Oie 
relevant  facts  or  expert  opinion  is 
presented,  but  is  not  reqiiired  if  only 
argument  is  presented. 
(Authority:  38  U.S.C.  4005(d)) 

919.32    Closing  of  awNslfcr  failure  to 
respond  to  SMsoisnl  sf  ttM  Case. 

The  agency  erf  ori^al  jurisdiction 
may  close  the  appeal  without  notice  to 
an  appellant  ot  his  or  her  representative 
for  failure  to  respond  to  a  Statement  of 
the  Cass  within  the  period  allowed. 
However,  if  a  re^Kinse  is  subsequently 
received  wilfahi  the  1-year  appeal  period 
(60-day  an>eel  period  for 
simultaneously  contested  claims),  the 


appeal  will  be  considered  to  be 
reactivated. 


:i 


(Authority:  38  U.S.C.  4005(4(3)) 
5  19.39   Tsns^  flMug  of  MSftee  of 

questlonsd  srttMn  tlM  sgsiKy  of  original 
Jurisdiction. 

If,  within  the  agency  of  original 
jurisdiction,  there  is  a  question  as  to  die 
timely  filing  of  a  Notice  of  Disagreement 
or  Substantive  .^jpeal.  the  procedures 
for  an  administrative  appe^  must  be 
followed. 

(Authority:  38  U.&C  4006. 4D08) 

919.34    Ostsrmlnatlon  that  Notice  of 
DisagrBSfneni  or  Substantive  Appeal  WIS 
not  Nmsly  IRsd  prelsslstf  ly  dslmanl  or 


Whe&er  a  Notice  of  Disagreement  or 
Substantive  Appeal  has  been  filed  on 
time  is  an  appealable  Issue.  If  the 
claimant  ot  his  or  her  representative 
protests  an  adverse  determination  made 
by  the  agency  of  original  jurisdiction 
with  respect  to  timely  filing  of  the 
Notice  of  Disagreement  or  Substantive 
Appeal,  the  claimant  wil  be  furnished  a 
Statement  of  the  Case. 

(Authority;  38  \1&£.  4006) 
9 19.95   Certification  of 

Following  receipt  of  the  Substantive 
Amteal.  the  agency  of  original 
jurisdiction  wUl  certify  the  caae  to  the 
Board  of  Veterans  Appeals.  Certificatioa 
is  accomplished  by  the  SKecution  oi  VA 
Form  1-a,  Certification  o(  Appeal.  Its 
purpose  is  to  identify  tfia  issues  lot 
appellate  consideratioB  and  to  serve  ss 
a  check  list  for  the  originating  agen^  to 
ensure  that  the  appeals  devekqiment 
procedures  have  been  adequate, 
particularly  as  they  affect  the 
appellant's  due  process  eights. 

(Attthority:  38  U.&C  4006) 

919.36   Notification  Of  certification  of 
appeal  antf  transfsr  of  sppslsts  rsoordL 

When  an  appealis  certified  to  the 
Board  of  Veterans  /^ipe«la  for  appellate 
review  and  the  appellate  record  is 
transferred  to  the  Board,  tfie  daimant 
and  his  OT  her  representative,  tf  aiqr.  wiO 
be  notified  in  writing. 

(Authority:  38  U.S.C  4005) 

919.97   ConsMsrMlonof 

reoslved  ky  the  sBMcy  of  orlglnsi 


isppsstl 

(a)  Evidence  received  prior  to  transfer 
of  records  to  Board  of  Veterans 
Appeals.  Evidoiee  received  bry  die 
agenqr  of  orignial  jnrisdietian  priOT  to 
transit  of  the  records  to  die  Board  of 
Veterans  Appeels  after  an  appeal  has 


FdAwri  aigMtt  /  Vd.  S4.  Wo.  139  /  Friday.  Aagit  U.  IIW  /  Pwpog«d  IhJw  MIM 


bee*  ioitiatsd  ^Klod^  4 
received  aflv  ^—ttfiii^' 
completed]  vrtt  be  ishiiwl  to  the 
appropriate  rating  ot  anthociBtiaa 
activity  fn  review  and  dlsposltioa.  If  the 
Statement  of  the  Case  sod  amr  prior 
Supplemental  Stataflaants sins  Case 
were  prepared  before  the  noeipt  of  the 
additkiBal  evidence,  a  Snpplamentai 
Statement  of  die  Caae  will  be  fnraisbsd 
totheappsUantandhisorher        v 
representative  as  pvovidsd  In  1 19^  of 
this  part,  iinless  the  additioBBl  evidsBce 
received  dM|>licates  ovideBfis  pseviously 
of  record  which  was  discussed  in  the 
Statement  of  the  Case  or  a  prior 
Supplemental  Statement  of  the  Case  or 
the  additional  evideaoe  is  not  rdevant 
to  the  issoe.  w  Issoss.  on  sppsel. 

(b)  Evidence  received  after  troRsfsr  of 
records  to  the  Board  t^  Vetutms 
Appeals.  Additional  evidenos  received 
by  the  agency  (rfoii^naljiiiisdk^laB 
after  the  recoeds  have  been  tranaiened 
to  the  Board  of  Veterans  Appeals  for 
appellate  consideration  wiO  be 
forwarded  to  tfas  Board  tf  it  has  a 
bearing  on  the  appellate  issue  or  i 
The  Board  will  then  determine  what 
action  is  required  with  respect  to  the 
additional  evidence. 

(Authority:  38  U.S.C  4005(d)(1)) 
91999   Action  by  agency  of  original' 


(Aii*oritr.  3ftU.&JC  «9aB(«Q(i]| 
M  19199-19.49   msMiiiin 


When  a  case  is  remanded  by  the 
Board  of  Veterans  Appeals,  ttie  agen<7 
of  original  jurisdiction  will  complete  the 
additional  development  of  die  evidence 
or  procedural  development  required. 
Following  completion  of  the 
development,  die  case  will  be  reviewed 
to  determine  whether  die  additional 
development  sufiftorts  the  dlowance  of 
all  benefits  sou^t  on  appeal.  If  so,  the 
Board  and  the  appellant  and  his  or  her 
representative,  if  any,  will  be  promptly 
informed.  If  any  benefits  sought  on 
appeal  remain  denied  fbUowring  this 
review,  the  agency  of  original 
jurisdiction  will  issue  a  Supplemental 
Statement  of  the  Case  concerning  the 
additional  developaieni  pertaining  to 
those  issues  in  accordance  with  A» 
provisioDS  of  1 19^  of  dib  port 
Following  the  SO-dey  poiod  allowed  for 
a  response  to  die  Seppiennntsl 
Statement  of  the  Coe  persuaat  to  Rule 
of  Practioe  399,  peir^ph  (c) 
(S  2gjQe(c)  off  this  chapter),  the  case  wfll 
be  returned  to  the  Board  for  fuiAer 
appellate  processing  iuubbb  the  appeal  is 
withdrawn  or  review  of  ttie  response  (o 
the  Supplemental  StetesMnt  of  the  Case 
results  in  the  allowance  of  all  benefi.ts 
sought  on  appeal.  Remanded  cases  will 
not  be  closed  for  failure  to  respond  to 
the  Supplemental  Statement  of  the  Case. 


|19ui9    Netee( 


(a)  Gsoerail  An  i 
from  an  agsncy  of  odgJBnl  tasisdlctien 
determinatian  is  sn  sppsel  takma.  by  an 
official  of  the  Department  of  Vetenns 
Affairs  authorized  to  do  so  to  resolve  a 
conflict  of  opinion  or  a  question 
pertaining  to  a  clahn  iarvolriiig  benefits 
under  laws  administered  by  the 
Department  of  Veterans  Afreirs.  Sudi 
appeals  may  be  taken  not  only  bom 
determinations  involving  Hissfnting 
opinions,  but  also  from  '"""''*~"'" 
determinationa  denying  or  allowing  the 
benefit  claimed  in  whtde  or  In  part. 

(b)  Fbrm  of  Appeal  An  admiiiistrative 
appeal  is  entered  by  a  memorandom 
entitled  "Administrative  Appear  in 
which  the  issues  and  the  basis  for  the 
appeal  are  set  forth. 

(Authority:  38  U.S.C  4006) 

919.51    Officials  authortxsd  to  fNs 

and  tkns  Nmlts  tOT 

The  Secretary  of  Veterans  Affairs 
authorizes  certain  offBciala  of  the 
Department  of  Veterans  Affairs  to  file 
administrative  appeals  within  specified 
time  limits,  as  follows: 

fa)  Central  Office-{\)  Officials.  The 
Chief  Benefits  DirectOT  ot  a  Servioe 
DirectOT  of  the  Veterans  Benefits 
Administration,  the  Chief  Medical 
Director  or  a  service  director  of  the 
Veterans  Health  Services  and  Research 
Administration,  and  the  General 
CounseL 

(2)  Time  limit  Such  officials  imst  file 
an  administrative  ^peal  within  1  year 
from  the  date  of  mailing  notice  of  such 
determiaatioD  to  the  claimanL 

{b)  Agencies  of  original  furisdictioa— 
(1)  Officials.  Directore.  adjudication 
officers,  and  officials  at  comparable 
levels  in  field  offices  deciding  any 
claims  for  benefits,  from  any 
determinatidn  originating  within  their 
estalmsbed  farfsoction. 

(2)  Time  limit  The  Director  or 
compsnUe  official  most  file  an 
admiiiisliati»e  ^peal  witfiin  9  monthe 
fiom  the  dete  of  Busilhig  notice  of  Ae 
deteminatioR  to  die  dainant.  Officials 
below  the  level  of  Director  most  do  so 
within  80  days  from  sodi  dete. 

(c)  The  Date  of  Mailing.  With  respect 
to  paragraphs  (a)  and  (b)  of  tfiis  section, 
the  date  of  mailing  notice  of  fte 
-  determinatioo  to  the  claimant  will  be 
presented  to  be  the  sans  as  the  date  of 
the  letter  of  notification  to  the  deimant 


(Authority:  38  U.S.C< 
I 


When  an  adnMoiailratiee  a| 

entered,  die  datesnl  and  his « 
reprassnts  tiv»  tf  any,  wil  be  i 
fumiahed  a  cfipf  of  the  I 
entitled  "AdsrioMrative  Appesl." 
adequate  miniiisiy  thersof.  ( 
question  ai  issue.  They  wtti  be  i 
a  period  of  99  deys  to  isin  in  I 
if  they  so  deairs.  The  clateMt  will  I 
be  advised  of  dM  effect  of  anch  nctlon 
and  of  the  prassrvation  of  nsnnel 
appeal  rights  tf  he  OT  she  doae  not  elsct 
to  join  hi  the  adminiatrative  appeal 

( Audwrilr  39  U.SC  4801) 


919.53 


eate 


In 
of 
sdmMslralMe  appssls. 

If  an  administrative  appeal  is  taken 
from  a  review  ot  tleteiaiinatien  by  ths 
agency  of  originsl  jnriadictian  i 
to  S9  19.50  and  19.51  of  this  part.  < 
review  or  determinatian  may  not  be 
used  to  effect  any  change  in  payments 
until  after  a  decision  is  made  by  the 
Board  of  Veterans  Appeals. 

(Authority:  38  U.S.C  4008) 
H  1934-19.74    {ftassrvatfl 

Subpart  0—Hear«ngs  Botow  Ti*v9infl 
lOfttMBoMdofVa 


f  19.79   Travel 

Travel  Board  hearings  wiU  be 
scheduled  in  the  order  in  which  requests 
for  stsdi  bearings  ere  received  by 
Department  of  Veterans  Affairs  field 
facilities.  Any  requests  submitted 
direcdy  to  the  Board  will  be  trmaferred 
to  the  appropriate  field  facility  and  will 
not  be  considered  to  have  beoi  filed  fw 
docketing  purposes  until  received  by  the 
applicable  field  facility.  Each 
Departmental  facility  generating  appeels 
activity  will: 

(a)  Marii  each  written  request  for  a 
Travel  Board  hearing  to  show  the  date 
of  receipt,  and 

(b)  Maintain  a  formal  log  showing,  in 
the  order  that  eecfa  request  fOT  a  Travel 
Board  hearing  is  received: 

(1)  The  date  that  each  request  for  a 
Travel  Board  hearing  was  received. 

(2)  The  nasae  of  die  appellant. 

(3)  The  name  of  the  representative, 

(4)  Ihc  appliceble  Departmenlai  fHe 
number. 

(5)  Whether  the  request  for  a  Travel 
Board  hearing  has  been  withdrawn. 

(6)  And  die  date  dial  die  hearing  ««» 
conducted  ot  a  notation  that  the 
appellant  failed  to  appear  fv  &e 
heariBf. 
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(Authority:  38  U.SXl  4010) 


Board 


NoUee  of  tifM  WMi  ptoc*  of  Tnivtt 


The  agency  of  original  jurisdiction  will 
notify  the  appellant  and  his  or  her 
representative  of  the  place  and  time  of  a 
Travel  Board  hearing  not  less  than  60 
days  prior  to  the  hearing  date.  This  time 
limitation  does  not  apply  to  hearings 
which  have  been  rescheduled  due  to  a 
postponement  requested  by  an 
appellant,  or  on  his  or  her  behalf,  or  due 
to  the  prior  failure  of  an  appellant  to 
appear  at  a  scheduled  Travel  Board 
hearing  with  good  cause.  The 
requirement  will  also  be  deemed  to  have 
been  waived  if  an  appellant  accepts  an 
earlier  hearing  date  due  to  the 
cancellation  of  another  previously 
scheduled  Travel  Board  hearing. 

(Authority:  38  U.S.C  4010) 

919.77   Providing  StatwiMnt  Of  the  Case 
wfMn  Travel  Board  hoaring  Km  boMi 


If  not  previously  furnished,  the 
appellant  and  his  or  her  representative 


will  be  provided  with  a  Statement  of  the 
Case  not  later  than  the  date  on  which 
the  agency  of  original  jurisdiction 
furnishes  them  with  notiflcation  of  the 
place  and  time  of  the  Travel  Board 
hearing.  A  Statement  of  the  Case  is  not 
required  when  the  only  issue  to  be 
considered  by  the  traveling  Section  of 
the  Board  is  the  reoonsideration  of  a 
prior  Board  of  Veterans  Appeals 
decision. 

(Authority:  38  U.S.C.  4005(d)(1).  4010) 
§9 19.7>-1».99    [Raaarved] 

Subpart  E— Simultaneously  Contested 
Claims 

§19.100    NotHtoatloa  of  right  to  appealln 
shmiltanaously  contastad  daims. 

All  interested  parties  will  be 
specifically  notified  of  the  action  taken 
by  the  agency  of  original  jurisdiction  in 
a  simultaneously  contested  claim  and  of 
the  right  and  time  limit  for  initiation  of 
an  appeal,  as  well  as  hearing  and 
representation  rights. 

(Authority:  38  U.S.C.  «05A(a)) 


919.101  NoMca  to  contaadng  parHaa  on 
receipt  of  Noiica  of  Olaagraainant  in 
•imultanaoualy  contaatad  efahna. 

Upon  the  filing  of  a  Notice  of 
Disagreement  in  a  simultaneously 
contested  claim,  all  interested  parties 
and  their  representatives  will  be 
furnished  a  copy  of  the  Statement  of  the 
Case.  The  interested  parties  who  filed 
Notices  of  Disagreemeat  will  be  duly 
notified  of  the  right  to  Sle,  and  the  time 
limit  within  which  to  file,  a  Substantive 
Appeal  and  will  be  furaished  with  VA 
Form  1-9,  Appeal  to  Board  of  Veterans 
Appeals. 

(Authority:  38  U.S.C.  4005A(b)) 

919.102  Notica  of  appeal  to  othar 
contesting  partlaa  In  aimultanaoualy 
contested  dakna. 

When  a  Substantive  Appeal  is  filed  in 
a  simultaneously  contested  claim,  a 
copy  of  the  Substantive  Appeal  will  be 
furnished  to  the  other  dontesting  parties. 

(Authority:  38  U.S.C.  4005A(b)) 

Appendix  A  to  Part  1ft— Cross- 
References 


S6Ction 


19.5 

19.7 
19.13 
19.14 


19.25 

19.26 

19.27 
19.30 
19.32 


19.33 

19.50 

19.100 

19.101 


Cros«.f«tarenoa 


38CFR  14.507(b) 

38  CFB  20.1303 

38  CFR  20.905..„ 

3acFn2.e6. 

38  CFR  19.13(b)  ._„. 

38  CFR  20.1 103 

38  CFR  201104 

38  CFR  19.52 

38  CFR  19.100 

38  CFR  20.302 

38  CFR  19.50-19.53 

38  CFR  20.202 

38  CFR  20.302 

38  CFR  20.501 

38  CFR  19.50-19.53 

38  CFR  19.53 

38  CFR  20.713 

3S  CFR  19J0 


Tile  at  cross-rsferenced  matariai  or  oomment 


See  n  "precedent  optnkxis"  of  the  General  Coonsel  of  me  Depertment  of  Veterans  Affairs. 

fluf*  1303.  NonpreceOmOal  nature  of  Boartf  deastons. 

Rule  90S.  Vacating  a  dodsioa 

Contains  simNar  provisiont. 

See  re  adminislrative  allowances. 

Rute  1103.  f^inalily  of  detemUnatKXtst)f  the  agency  of  ofigirwtJurisdKti^ 

Rule  1104.  FmaKty  (^  detenninationa  of  the  agency  of  original  lurisOcInn  affkmed  on  appeaL 

Nobtication  $o  dwmant  of  HUng  of  adminsimtive  t^ipeat 

Notification  ofrigttt  to  appeal  in  simultaneoealy  contested  claims. 

Ru^SOZ  riwe  Kmit  for  mng  NoUce  of  Dkagreement.  Substantive  Appeal,  and  response  to  Supplenmlal  Statement  of  the 

See  re  administrative  appeals.  \ 

Rule  202.  Substantive  AppeaL 

Rule  302  Time  Umit  for  mng  Notice  of  Dkagreement  Substantive  Appeal,  and  response  to  Supplernenlal  Statement  of  the 
Case. 

Rule  SOI.  nne  limits  for  fHing  Notice  of  Osagreement.  Substantive  Appeal,  and  response  to  Suppleraantal  StiMment  of  the 

Caae  m  aimuHaneously  contested  daims. 
See  re  administrative  appeals. 

Restriction  as  to  change  ^  payments  pendtig  determination  of  adminislrative  appeals 
Rule  713  Hearings  in  sunuhaneously  conteated  cituns 
Pumiahing  the  Statement  of  the  Case  and  itstnjctions  for  filing  a  SiOtstanive  Appeal. 


8.  New  Part  2a  Board  of  Veterans 
Appeals:  Rules  of  Practice,  is  added  to 
38  CFR  Chapter  I  to  read  as  follows: 

PART  20-BOARD  OF  VETERANS 
APPEALS:  RULES  OF  PRACTICE 

Siilipart  A— General 

20.1    Rule  1.  Purpose  and  construction  of 

Rules  of  Practice. 
2a2    Rule  2.  Procedure  in  absence  of  specific 

Rule  of  Practice. 
203    Rule  3.  DefiniHons. 
It  20.4-20.99  [Reserved] 

Subpart  B-Tha  Board 

20.100    Rule  loa  Name,  business  hours,  and 

mailing  address  of  the  Board. 
zaiOl    Rule  101.  Jurisdiction  of  the  Board. 


20.102    Rule  102.  Delesation  of  authority- 
Rules  of  Practice. 
§9  20.103-20.199  [Res wed] 

Sut>part  C— Commencament  and  Perfection 
of  Appeal 

20.200  Rule  200  What  constitutes  an  appeal. 

20.201  Rule  201.  Notice  of  Disagreement. 

20.202  Rule  202.  Substantive  Appeal. 

20.203  Rule  203.  Decision  as  to  adequacy  of 
the  Substantive  Appeal. 

20.204  Rule  204.  Withdrawal  of  Notice  of 
Disagreement  or  Substantive  Appeal. 

S9  20.205-20.299  [Res wed] 

Subpart  D—fMng 

20.300  Rule  30a  Place  of  filing  Notice  of 
Disagreement  and  Substantive  Appeal. 

20.301  Rule  301.  Who  can  file  an  appeal. 


20.302  Rule  302.  Time  linlit  for  filing  Notice 
of  Disagreement,  Substantive  Appeal, 
and  response  to  Supplemental  Statement 
of  the  Case. 

20.303  Rule  303.  Extension  of  time  for  filing 
Substantive  Appeal  aod  response  to 
Supplemental  Statement  of  the  Case. 

20304    Rule  304.  Filing  additional  evidence 
does  not  extend  time  limit  for  appeal 

20.305  Rule  305.  Computation  of  time  limit 
for  filing. 

20.306  Rule  306.  Legal  holidays. 
99  20307-20.399  [Reserved] 

Subpart  E—Administrative  Appasis 

20.400  Rule  400.  Action  by  claimant  or 
representative  on  notificatton  of 
administrative  appeal. 


/  VoL  54,  Ntt  ISQ  /  Frtday.  AsgnC  la  IffiS  /  Ptaposed  Ririea 


2a401  Rule  401.  Effect  of  dadahia  < 
administrative  or  nxwyH  appeal  ea 
claimant's  appellate  rights. 


K 


[I 


1 


Subpart  F'-fibrndtaaaoariyCoiifastsd  CUbh 

20.500  Rule  500.  Who  can  file  an  appeal  in 
simultaneously  contested  claims. 

20.501  Rule  501.  Time  limits  for  filing  Nottce 
of  Diaagrecneal,  Substantive  Appaal,  and 
response  to  Suppknmtal  Ststaaant  of  the 
Case  in  simultaneously  contested  claims. 

20.502  Ruk  S02.TiBia  Ui^  for  lespoBM  to 
notice  of  appeal  by  another  contesting  party 
in  a  sfmiiltaneousl^  contested  claim. 

20.503  Rule  503.  Extenston  of  time  for  RHng 
s  Substantive  Appeal  in  sinultaaeovBty 
contested  claims. 

20.504  Rule  504.  Notices  sent  to  lut  . 
addresses  of  record  in  sinaltanaously  ' 
contested  daims. 

5S  20.505-20.599   [Rassfvadl 
Subpart  C    Representation 

20.680  Ride  eoo.  Ri«bt  to  represenUtioo. 
20.801  Rule  6Qi.  Only  one  representative 
recognized. 

20.602  Rnle  8021  Kepresentatlbn  by 
recogniaed  orgeniietioiie. 

20.603  Rule  803.  Representation  by 
attomeys-al-law. 

20.604  Rule  604.  RepresenUtioa  by  agents. 
20.805  Rule  605.  Other  persons  as 

representative. 

20M8  Rule  806.  Legal  interns,  law  students 
and  paralegals. 

20.607  Rule  607.  Revocatkxi  of  a 
representative's  authority  to  act 

2a606  Rule  eo&  Withdrawal  of  services  by 
a  representative. 

20.600  Rule  60B.  Payment  of 
representative's  fees  in  proceedings  before 
Department  of  Veterans  Affairs  personnel 
and  before  the  Board  of  Veterans  Appeals. 

20.610  Rule  SM.  Payment  vS. 
representative's  expenses  la  prooeedingB 
before  Deportment  of  Veivaos  Affairs 
personnel  and  befiore  the  Board  of  Veterans 
Appeals. 

20.011  Ride  Oil.  Continuation  of 
representation  following  death  of  a  claimant 
or  appelant 

§920.912-a0JB99   [RoaarvodI 
Subpart  H—Heariags  an  Appaal 

20.700  Rde  70&  General 

20701  Rale  TOL  Who  Buy  preaem  orri 
argument 

20.702  Rule  TOZ.  SchadaBng  and  aatice  of 
hearings  conducted  by  the  Board  of  Veterans 
Appeab  in  Washington.  DC,  and  by  agency 
of  original  furisdiction  personnel  acting  oa 
behaU  of  the  Board  of  Veterans  Appeals  at 
field  facilitiea. 

20.708  ftola  708.  Whaa  li^  to  liaval  Board 
heariag  arises. 

20.704  Rale  TOi.  SchedaUiv  and  notioa  af 
hearings  conducted  by  traveling  Sections  af 
the  Board  of  Veterans' Appeala  at 
Department  of  Veterans*  Affairs  field 
fadHtiaa. 

20.70B  Raia  TOBk  Whata  haarfngi  en  appad 
arecondactoA 

20.706  Rula  78 
Member. 


20.707  Ruis  707.  VIAen  a  hsaring  pansl 
makes  the  final  appsUata  dadaton. 

20.706  Rula  706.  Prehearing  oaafsreaoe. 

20.700  Rule  700.  Procuremant  of  addittooal 
evidence  foUowing  a  hearing. 

2a7l0  Rule  710.  Wttaaaaaa  at  1 

2a711  Rule  711.  Subpoenas. 

20.712  Rule  71Z  Expeasea  a{i 
representatives,  and  witnesses  incident  to 
hev^ 

20.713  Rula  713w  Hearings  ia  siBwhaneoosly 
conteatad  y^rimt 

20.714  Rule  714.  Record  of  hewing. 

20.715  Ride  715^  Recording  of  hearing  by 
appellant  or  representative. 

20.710  Ruie  716.  Correction  of  hearing 
transcripts. 

20.717  Rale  717.  Loss  of  hearfag  tapes  or 
transcripts — motion  for  new  hearing. 


II 


il 


K2flL7ig-20jg9 

Subpart  I— Bvidaaoa 

20.800  Rule  800.  Submission  of  additional 
evidence  after  initietioa  of  appe&l 

SS  20 J01-20.899   [Raaarved] 
Subpart  f— Action  by  the  Board 

20.900  Rule  900.  Order  of  consideration  of 
appeals. 

20.901  Rule  901.  Medical  opinions  and 
opinions  of  the  General  Coonsel 

20.902  Rule  flOS.  Filing  of  re<pM8ts  for  tiie 
procarcnent  of  opiniona. 

20.903  Rale  903.  Notification  of  opiniona 
secured  by  the  Board  end  opportunity  for 
response. 

20.904  Rule  904.  Administrative  allowance. 

20.905  Rule  005.  Vacating  a  decision. 


H20J06-aojBn  if 

Subpart  K— ReooBsideratian 

20.1000  Rule  1000.  When  recoosideration  is 
accorded 

20.1001  Rule  1001.  Filing  and  disposition  of 
motion  for  reconsideration. 

20.1002  Rule  1002.  Evidence  considered  on 
reconsideratioa. 

20.1003  Rule  1003.  Hearings  on 
reconsideratian. 

§{20.1004-2011008   [Raaarvod] 
Subpart  I^^lnality 

20.1100  Ride  1100.  Finality  of  decisions  of 
dieBoasd. 

20l1101  Rale  llOL  When  dedelooa  ef  the 
Board  bacoBM  final 

20.1102  Rule  1102.  Hamleae  error. 

20.1109  Rde  1108.  Finality  of 
determinations  of  the  agency  of  original 
jurisdiction  where  appeal  is  not  pofeded 

20.1104  Rule  1104.  Finality  of 
detemtlnations  of  the  agency  of  original 
iurisdiction  affirmed  on  appeal 

20.1105  Ride  IKK.  New  deln  after 
promulgatloB  of  appellate  dedrion. 

20.1100  Rule  llOOi  Oafen  for  death  I 
by  survivoi^-prior  unfavorable  dedatona 
during  velar  aa'a  HfeliBe. 

H  28.1107^2011199   [Rsssrvsd] 

SUDpfl^l  wKP^'^^w^^t^g  ASK 

2ai200  Brie  UOOL  Rtvacf  Act 
appaal 


20.1201  Ruie  Ur 
dedsioaa. 


H  20. 1202-20.1298    [Rooasvodl. 
Subpart  11    liiiiBMiiiai 

20.1300  Raie  1300i  Aeoeas  to  Board  raeeids. 

20.1301  Rale  1301.  DIaclaaure  af 

information. 

20.1302  Rule  13Qa.  Death  of  appettaal 
during  peadency  ol  appeal 

20.1303  Rule  1303.  Noapiacedeatial  aatuia 
of  Board  dedsions. 

20.1304  Rule  1304.  Request  for  change  in 
representation,  request  for  personal  hearing, 
or  submission  of  addlttonal  evidence 
foHuwliig  certification  of  an  appeal  to  the 
Board  of  Veterans'  Appeels. 

20.1305  Rule  1305.  Effedhra  date. 

Appendix  A— &ess  References 

Authority:  38  U.SXl  210(c)(lli  unless 
otherwise  noted 

Subpart  A— General 

§20.1  Rula  1.   Piapoas  and  construction  Of 
Ruiaa  of  Practtca. 

(a)  Purpose,  These  rules  establish  the 
practices  and  procedures  goveming  appeals 
to  the  Board  of  Veterans'  Appeals. 

(Authority:  38  U&C  210(cKl).  4002. 4004) 

(b)  Conatniction.  These  rules  ere  to  be 
construed  to  sacore  a  faat  aod  speedy 
decision  in  every  appeal 

(Audtority:  38  U.SC.  210.  3007. 4004) 


§20.2    Ruia2.ProoadufOlni 
spaclBc  Rute  of  PiacUco. 


Where  la  any  inatanca  dNsa  is  no 
applicable  nde  or  procedural  the  Chabataa 
may  prescribe  a  proQedure  wUch  is 
consistent  with  the  provisions  of  titia  36, 
United  States  Code,  and  these  rules. 
(Authority:  36  U.S.C.  210(cKl).  ZU.  4008. 4004) 

§20.3    Ruto  9.  Oaflnmona. 

As  used  in  these  rules: 

(a)  "AgSBcy  of  original  iuriadictiaB" 
means  the  Department  ai  Veteraas 
Affairs  reyoaal  ofltee.  ncdical  caatar, 
clinic  or  other  Department  of  Veterans 
Affairs  fadUty  which  made  dw  initial 
detenunatkn  on  a  tdaira  or,  if  Ika 
appiicabla  records  are  later  pstiMaently 
transferred  to  another  Department  of 
Veterans  Affairs  fadbty.  its  i 

(b)  "Agent"  means  a  per 
met  the  standards  aadqnalifleaMons  far 
accreditation  oatbnad  in  1 14flBi(b)  of 
this  chaptar  and  who  haa  been  ptopesly 
deei^iated  imdar  fte  pravlskma  of  Role 
604  (S  20JBM  of  tUs  pwQ.  It  dose  not 
include  representatives  recognised 

imder  Roles  802. 009.  or  eoft  (I  aUOZ. 
20.603.  or  aOuBQB  of  this  pwt). 

(c)  "AppeBMiT  niesns  a  riehneiH  who 
has  intttated  an  ^)peal  IB  the  Bo«d  of 
Vetems  Appasfe  bf  BlBig  a  Nalios  ef 
DiBiyssMSBt  iiMBiiaBl  la  ths  i 
of38US.C4006;. 
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(d)  "Attomey-at-lawr"  means  a 
member  in  good  standing  of  a  State  bar. 

(e)  "Benefit"  means  any  payment, 
service,  commodity,  function,  or  status, 
entitlement  to  which  is  determined 
under  laws  administered  by  the 
Department  of  Veterans  Affairs 
pertaining  to  veterans  and  their 
dependents  and  survivors. 

(f)  "Qaim"  means  application  made 
under  tide  38.  United  States  Code,  and 
implementing  directives  for  entitlement 
to  Department  of  Veterans  Affairs 
benefits  or  for  the  continuation  or 
increase  of  such  benefits,  or  the  defense 
of  a  proposed  agency  adverse  action 
concerning  benefits. 

(g)  "Claimant"  means  a  person  who 
has  filed  a  claim,  as  defined  by 
paragraph  (f)  of  this  section. 

(h)  "Hearing  on  appeal"  means  a 
hearing  conducted  after  a  Notice  of 
Disagreement  has  been  filed  in  which 
argument  and/or  testimony  is  presented 
concerning  the  determination,  or 
determinations,  by  the  agency  of 
original  Jurisdiction  being  appealed. 

(i)  "Law  student"  means  an  individual 
pursuing  a  Juris  Doctor  or  equivalent 
degree  at  a  school  approved  by  a 
recognized  accrediting  association. 

(j)  "Legal  intern"  means  a  graduate  of 
a  law  school  which  has  been  approved 
by  a  recognized  accrediting  association. 
who  has  not  yet  been  admitted  to  a 
State  bar. 

(k)  "Motion"  means  a  request  that  the 
Board  rule  on  some  question  which  is 
subsidiary  to  the  ultimate  decision  on 
the  outcome  of  an  appeal.  For  example. 
the  questions  of  whether  a 
representative's  fees  are  reasonable  or 
whether  additional  evidence  may  be 
submitted  more  than  60  days  after 
certification  of  an  appeal  to  the  Board 
are  raised  by  motion  (see  Rule  609. 
paragraph  (g),  and  Rule  1304.  paragraph 
(b)  (S8  20J00BHg)  and  2ai304(b)  of  this 
part).  Unless  raised  orally  at  a  personal 
hearing  before  Members  of  die  Board, 
motions  for  consideration  by  the  Board 
must  be  made  in  writing.  No  formal  type 
of  document  is  required.  The  motion 
may  be  in  the  form  of  a  letter  which 
contains  the  necessary  information. 

(1)  'Taralegal"  means  a  graduate  of  a 
course  of  paralegal  instruction  given  by 
a  school  t^cfa  has  been  approved  by  a 
recognized  accrediting  association,  6r  an 
individual  «^o  has  equivalent  legal 
experience. 

(m)  "Simultaneously  contested  claim" 
refers  to  die  situation  in  which  the 
allowance  of  (me  claim  results  in  die 
ditallowaoce  of  anodier  claim  hivoMng 
die  same  benefit  or  Um  allowance  of  one 
claim  results  in  the  payment  of  a  lesser 
.  benefit  to  another  claimant 


(n)  "State"  includes  any  State, 
possession,  territoiy,  or  Commonwealdi 
of  die  United  States,  as  well  as  the 
District  of  Columbia. 

K2a4-2aM    fnsservsdl 
SubfMul  B— The  Board 

§  20.100    Rule  loa  Mame,  buslnesa  hours, 
loftlMBoard. 


(a)  Name.  The  name  of  die  Board  is 
the  Board  of  Veterans  Appeals. 

(b)  Business  hours.  The  Board  is  open 
during  business  hours  on  all  days  except 
Saturday,  Sunday  and  legal  holidays. 
Business  hours  are  from  8:00  a.m.  to  4:30 
p.m. 

{c)  Mailing  address.  Except  as 
otherwise  noted  in  these  Rules,  mail  to 
the  Board  must  be  addressed  to: 
Chairman  (01).  Board  of  Veterans 
Appeals,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420. 

(Authority:  38  U.S.C  4001(a)} 

S  20.101    Rule  101.  Jurisdiction  Of  the 


(a)  General  All  questions  of  law  and 
fact  necessary  to  a  decision  by  the 
Secretary  of  Veterans  Affairs  under  a 
law  that  affects  the  provision  of  benefits 
by  die  Secretary  to  veterans  or  their 
dependents  at  survivors  are  subject  to 
review  on  appeal  to  the  Secretary. 
Decisions  in  such  tqipeals  are  made  by 
the  Board  of  Veterans  Appeals.  In  its 
decisions,  the  Board  is  bound  by 
applicable  statutes,  the  regulations  of 
the  Department  of  Veterans  Affairs  and 
precedent  opinions  of  the  General 
Counsel  of  the  Department  of  Veterans 
Affairs.  Examples  of  the  issues  over 
which  the  Board  has  jurisdiction 
include,  but  are  not  limited  to,  die 
following: 

(1)  Entidement  to  and  benefits 
resulting  from  service^onnected . 
disabUity  or  deadi  (38  U.S.C.  Chapter 
11). 

(2)  Dependency  and  indemnity 
compensation  for  service-connected 
death,  including  beaefits  in  certain  cases 
of  inservice  or  servke-connected  deaths 
(38  U.S.C  412)  and  certification  and 
entitlement  to  deadi  gratuity  (38  U.S.C. 
423). 

(3)  Benefits  for  siavivors  of  certain 
veterans  rated  totaly  disabled  at  time  of 
deadi  (38  U.S.C  41fl}. 

(4)  &itidement  to  nonservice- 
connected  disability  pension,  service 
pension  and  deadi  pension  (38  U.S.C 
Chapter  15). 

(5)  All- Volunteer  Force  Educational 
Assistance  Program  (38  U.S.C  Chapter 
30). 

(6)  Training  and  Rehabilitation  for 
Veterans  with  Service-Connected 
DisabUities  (38  U.S.C  Chapter  31). 


(7)  Post- Vietnam  Era  Veterans' 
EducaUonal  Assistance  (36  U.S.C. 
Chapter  32). 

(8)  Veterans'  Educatf  onal  Assistance 
(38  U.S.C  Chapter  34). 

(9)  Survivors'  and  Dependents' 
Educational  Assistance  (38  U.S.C. 
Chapter  35). 

(10)  Veterans'  Job  Tiaining  (Pub.  L 
98-77,  as  amended;  38  CFR  21.4600  et 
seq.). 

(11)  Educational  Asdstance  for 
Members  of  the  Selected  Reserve  (10 
U.S.C.  chapter  106). 

(12)  Educational  Assistance  Test 
Program  (10  U.S.C.  chapter  107;  38  CFR 
21.5701  et  seq.). 

(13)  Educational  Assistance  Pilot 
Program  (10  U.S.C  chapter  107;  38  CFR 
21.5290  et  seq.). 

(14)  Matters  arising  ander  National 
Service  Life  Insurance  and  United  States 
Government  Life  Insurance  (38  U.S.C. 
chapter  19). 

(15)  Payment  or  reimbursement  for 
unauthorized  medical  expenses  (38 
U5.C.  628), 

(16)  Burial  benefits  and  burial  in 
National  Cemeteries  (3fi  U.S.C  chapters 
23  and  24). 

(17)  Benefits  for  persons  disabled  by 
medical  treatment  or  vocational 
rehabilitation  (38  U.S.C  351). 

(18)  Basic  eligibility  tor  home, 
condominium  and  mobile  home  loans  as 
well  as  waiver  of  payment  of  loan 
guaranty  indebtedness  (38  U.S.C 
chapter  37.  38  U.S.C  3102). 

(19)  Waiver  of  recovery  of 
overpayments  (38  U.S.C.  3102). 

(20)  Forfeiture  of  r^ts.  claims  or 
benefits  for  fraud,  treaion.  or  subversive 
activities  (38  U.S.C  3502-3505). 

(21)  Character  of  dischaige  (38  U.S.C. 
3103). 

(22)  Determinations  as  to  duty  status 
(38U.S.C101(21H24)^ 

(23)  Determinations  as  to  marital 
status  (38  U.S.C  101(3),  103). 

(24)  Determination  of  dependency 
status  as  parent  or  child  (38  U.S.C  101 
(4).  (5)). 

(25)  Validity  of  claime  and  effective 
dates  of  benefits  (38  U.8.C  cjiapter  51). 

(26)  Apportionment  of  benefits  (38 
U.S.C3107). 

(27)  Payment  of  benefits  while  a 
veteran  is  hospitalized  and  questions 
regarding  an  estate  of  an  incompetent 
institutionalized  veteran  (38  U.S.C 
3203). 

(2^  Benefits  for  survtving  ^Knises  and 
children  of  deceased  veterans  under 
Pub.  L  97-377. 1 156  (38  CFR  3.812(d)). 

(29)  EligibiUty  for  automobile  and 
autemobde  adaptive  equijmient 
assistance  (38  U.S.C  chapter  39). 
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(b)  Appellate  jurisdiction  of 
determinations  of  the  Veterans  Health 
Services  and  Research  Administration. 
The  Board's  appellate  jurisdiction 
extends  to  questions  of  eligibility  for 
hospitalization,  outpatient  treatment, 
and  nursing  home  and  domiciliary  care; 
for  devices  such  as  prostheses,  canes, 
wheelchairs,  back  braces,  orthopedic 
shoes,  and  similar  appliances;  and  for 
other  benefits  administered  by  the 
Veterans  Health  Services  and  Research 
Administration.  Medical  determinations, 
such  as  determinations  of  the  need  for 
and  appropriateness  of  specific  types  of 
medical  care  and  treatment  for  an 
individual,  are  not  adjudicative  matters 
and  are  beyond  the  Board's  jurisdiction. 
Typical  examples  of  these  issues  are 
whether  a  particular  drug  should  be 
prescribed,  whether  a  specific  type  of 
physiotherapy  should  be  ordered,  and 
similar  judgniental  treatment  decisions 
with  which  an  attending  physician  may 
be  faced. 

(c)  Appeals  as  to  jurisdiction.  All 
claimants  have  the  right  to  appeal  a 
determination  made  by  the  agency  of 
original  jurisdiction  that  the  Board  does 
not  have  jurisdictional  authority  to 
review  a  particular  issue.  This  includes 
questions  relating  to  die  timely  filing 
and  adequacy  of  the  Notice  of 
Disagreement  and  the  Substantive 
Appeal.  Only  the  Bond  of  Veterans' 
Appeals  will  make  final  decisions  with 
respect  to  its  jurisdiction. 

(AuOiority:  38  UJ&.C.  211(a).  4004) 

S20.102  Rule  102.  Delegation  Of 
authority— Ruisa  of  PraeUee. 

(a)  The  authority  exercised  by  the 
Chairman  of  the  Board  of  Veterans' 
Appeals  described  in  Rules  900(c)  and 
1101(c)  (S§  20.900(c)  and  20.1101(c)  of 
this  part)  may  also  be  exercised  by  the 
Vice  Chairman  of  the  Board. 

(b)  The  authority  exercised  by  the 
Chairman  of  the  Board  of  Veterans' 
Appeals  described  in  Rules  608(b). 
717(d).  and  1001(c)  (SS  20.60e(b). 
20.717(d).  and  20.1001(c)  of  diis  part) 
may  also  be  exercised  by  the  Vice 
Chairman  of  the  Board  and  by  Deputy 
Vice  Chairmen  of  the  Board. 

(c)  The  authority  exercised  by  the 
Chairman  of  the  Board  of  Veterans' 
Appeals  described  in  Rule  2  (§  20.2  of 
this  part)  may  also  be  exercised  by  the 
Vice  Chairman  of  the  Board,  by  Deputy 
Vice  Chairmen  of  the  Board,  by 
Members  of  the  Board  who  have  been 
designated  as  the  Qiief  Member  of  a 
Section  of  the  Bcmrd  or  as  die  Acting 
Chief  tiember  of  a  Sectioa  of  tfie  Board, 
and  by  a  Member  of  die  Boardwho  is 
acting  as  the-presidii^  Member  of  a 
hearing  panel.  .:  '   r.  ' 


(d)  The  authority  exettised  by  the 
Chairman  of  the  Board  of  Veterans' 
Appeals  described  in  Rules  e06(e), 
609(i),  610(d),  711(e),  711(f),  and  1304(b) 
(S§  20.606(e),  20.609(g),  2a610(d), 
20.711(e),  20.711(f),  and  20.1304(b)  of  this 
part)  may  also  be  exercised  by  the  Vice 
Chairman  of  the  Board,  by  Deputy  Vice 
Chairmen  of  the  Board,  and  by  any 
Member  of  the  Board. 

(Authority:  38  U.S.C.  212(a).  400Z.  4004) 

§§20.103-20.199   [Reserved] 

Subpart  C — Commencement  and 
Perfection  of  Appeal 

§20.200    Ruie  200.  What  constitutes  an 
appeal. 

An  appeal  consists  of  a  timely  filed 
Notice  of  Disagreement  in  writing  and, 
after  a  Statement  of  the  Case  has  been 
furnished,  a  timely  filed  Substantive 
Appeal. 

(Authority:  38  U.S.C  4005) 
§20.201    Rule  201.  Notice  Of 


A  written  communication  from  a 
claimant  or  his  or  her  representative 
expressing  dissatisfaction  or 
disagreement  with  an  adjudicative 
determination  by  the  agency  of  original 
jurisdiction  and  a  desire  to  contest  the 
result  will  constitute  a  Notice  of 
Disagreement  While  special  wording  is 
not  required,  the  Notice  of  Disagreement 
must  be  in  terms  which  can  be 
reasonably  construed  as  disagreement 
with  that  determination  and  a  desire  for 
appellate  review.  If  the  agency  of 
original  jurisdiction  gave  notice  that 
adjudicative  determinations  were  made 
on  several  issues  at  the  same  time,  the 
specific  determinations  widi  which  the 
claimant  disagrees  must  be  identified. 
For  example,  if  service  connection  was 
denied  for  two  disabilities  and  the 
claimant  wishes  to  appeal  the  denial  of 
service  connection  with  respect  to  only 
one  of  the  disabilities,  the  Notice  of 
Disagreement  must  make  that  clear. 

(Authority:  38  U.S.C  4005) 

§20202    Rule  20Z  Substantive  Appeal 
A  Substantive  Appeal  consists  of  a 
properly  completed  VA  Form  1-0, 
Appeal  to  Board  of  Veterans  Appeals,  or 
correspondence  containing  the 
necessary  information.  If  the  Statement 
of  the  Case  and  any  prior  Supplemental 
Statements  of  the  Case  addressed 
several  issues,  the  Substantive  Appeal 
must  either  indicate  that  the  appetd  is 
being  perfected  as  to  all  of  those  issues 
or  must  specifically  identify  the  issues 
appealed.  The  SutMtahtivie  Appeal  must 
set  out  specific  ai);uments  relating  to, 
errors  offset  Or  law  made  by  the  agency 


of  original  jurisdiction  in  reaching  the 
determination,  or  determinations,  being 
appealed.  To  the  extent  feasible,  the 
argument  should  be  related  to  specific  . 
items  in  the  Statement  of  the  Case  and 
any  prior  Supplemental  Statements  of 
the  Case.  The  Board  will  construe  such 
arguments  in  a  liberal  manner  for 
purposes  of  determining  whether  they 
raise  issues  on  appeal,  but  the  Board 
may  dismiss  any  appeal  which  fails  to 
allege  specific  error  of  fact  or  law  in  the 
determination,  or  determinations,  being 
appealed.  The  Board  will  not  presume 
that  an  appellant  agrees  with  any 
statement  of  fact  contained  in  a 
Statement  of  the  Case  or  a  Supplemental 
Statement  of  the  Case  which  is  not 
specifically  contested.  Proper 
completion  and  filing  of  a  Substantive 
Appeal  are  the  last  actions  the  appellant 
needs  to  take  to  perfect  an  appeal. 

(Authority:  38  U.S.C.  400S(d)  (3)-(5)) 

§20.203    Rule  203.  Decision  as  to 
adequacy  of  ttie  SubstanOve  AppeaL 

A  decision  as  to  the  adequacy  of 
allegations  of  error  of  fact  or  law  in  a 
Substantive  Appeal  will  be  made  by  the 
Board  of  Veterans  Appeals.  When  ^e 
Board  raises  the  issue  of  adequacy  of 
the  Substantive  AppeaL  the  appellant 
and  representative,  if  any,  will  be  given 
notice  of  the  issue  and  a  period  of  60 
days  following  the  date  on  which  such 
notice  is  mailed  to  present  written 
argument  or  to  request  a  hearing  to 
present  oral  argument  on  this  question. 
Tlie  date  of  mailing  of  the  notice  vnH  be 
presumed  to  be  the  same  as  the  date  of 
the  letter  of  notification. 

(Authority:  38  U.S.C  4005(d)(3),  4006) 

§20.204    Rule  204.  Withdrawal  Of  Notiee Of 
Dwagreenieni  Or  auusiwiins  i 


(a)  Notice  of  Disagreement  A  Notice 
of  Disagreement  may  be  withdrawn  in 
writing  before  a  timely  Substantive 
Appeal  is  filed. 

(Authority:  38  U.S.C  4005(d)(1)} 

(b)  Substantive  Appeal.  A  Substantive 
Appeal  may  be  withdrawn  in  writing  at 
any  time  before  the  Board  of  Veterans 
Appeals  promulgates  a  decision. 

(Authority:  (38  U.S.C.  40D5(d)(3)) 

(c)  Who  May  Withdraw.  Withdrawal 
may  be  by  the  appellant  or  by  his  or  her 
authorized  representative,  except  that  a 
representative  may  not  withdraw  either 
a  Notice  of  Disagreement  or  Substantive 
Appeal  filed  by  the  appellant  personally 
without  the  express  written  consent  of 
the  appellant.  The  agency  of  original 
jtmsdiction  may  not  withdraw  a  Notice 
of  Disagreement  or  a  Substantive 
Appeal  after  filing  of  either  or  both. 

(Authority:  38  U.S.C.  4005(b)(2)) 
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laOJOO    RUbSOOLPtaeMrOtaA 

or- 


TRe  NbQca  o^Pi>^^g^eBmBn^  aad. 
SubafantLve  Afpaal  msiai  be  filed,  with 
the  Deyactmentof  VeteiaDs.A&dr& 
office- CEQm.w&ic&.t&a  rrnima**  «»<»iv^d 
notice  of  t&e  dietaminadoa.  beioi 
appeaHed*  uoTaAs  aatice  has-  ha»n 
reeeivedtliat  Uie-afipRcablie-DepartiBaii 
of  Velerana  AfXaua  cecoEdB-bava  baaii 
tranaferred  to  nnnthor  Qcpajtncnt  o£ 
Veterana  Affiiita.  office.  Intiialcaae.  tb*- 
Nodce  of  DuagFeeBient  at  Substaadua 
Appeal  nuiat  be  filed  with,  the 
DiBpaiiment  •fYeteiajM  Afiaira.  office 
which  Ras  aaaumed prin<firtin»  cniac  tha 
applicable  kbdi^ 

lAattwiity  38  UatC4a0frfbi)tEl:)L(a)t3]^ 

SZOaOT   IM»3irr.«rTiocanfitoan^ipML 

(a)  Persona  atrt/tarfzed.  A  Nottce  of 
Diaagreemeat  aad/iira  "nifialMitiii 
AppealiMay  befilaAfagi  a  ilaimanfe 
peraoaally,.  ot  by  hi&  ec  her 
repreaenlative  if »  ptopex  PsMei  of 
Attorney-  or  declaeatiea  of 
reprflKntatiaa,.  aa.  appHmMo  it  go. 
record  o£accampaiiie&8uc&  Notice:  of 
Diaapaement  oc  Substantive  Appaaii 

(br  CtahDont  raiedinceapeteat  by 
Depiaitateat  of  Veterans  Affiua  or 
under  dudbintg  antfuoaSliB.  ta  file.  I£  as 
appear  ia  not  f3ed  by  a.peison.B8ledia. 
paragiapb  (aj  of  tbu  ■nrtinn^  and  tha 
claimanf  ia  rated  incampetent  l^  tha 
Depactneni.ofVetataxi£.ASaic8  or  haa  » 
pbyafcaL  menlaL  or  leg^I  diaability 

wAfcb  preventa  fea  fil&n  aTam  appaaf  Oik 

his  or  her  own  bebalT  a  Nbtfce  of 
DiaagresnRnfaiRirAibatBntiTeAppeah 
""Y  *^  *ikdi  hj(  ■  fWkttiarj  ijpiii^adi  la 
manage,  tha  ■'"imaafarfaira  by  tha- 
Department  of  Veterana  Afiaiia  oi  a 
courr,  or  by  a  peraoo'  actijasaa  next 
friend  if  the  appointed  fidiiciJaqf  Binwt/> 
take  needed  action  or  no  Rrfimfmy  has 
been  appointed. 

(c)  Claimant  an^i  dimbHitf  atuPabk 
^/%;  NotivithstaiiAig  thefaettiiatc 
fidadarjr  nay  lta«rbeen>appaMe#lbra 
claknant.  an  appeal  Rfarf  by- aclaiinaiir 
will  be  aocapCed. 

(Authority:  38  IX&C  fmom^ 
930302    BtteaOLTlna 


to 


Wi^tice  ofSBst^feemeaL  Except  ia 
the  case  of  aimulZiaieooaly  nnnt^t^ 
claims,  a  ctaJaiani;.or  hia  ar  bat 
reprasentatfve,.  must  file  eNotiiBe  of 
DiaagTBement  wflb.a  cfetezm&iatixm.by' 
the  ageac]^  of  orig^aaT  fnriMJrtfan  »rf*R«^ 
one  year  from  tbe  data  tfiat  that  agency 


mails  notice  oCtht  determination  tcvhim 
or  her.  Otfaerwise«  tfiaC  deteBninafioa 
nvill  become  finaLTfie  datl&  of  matluig. 
the  letter  of  notlfi'cation.of  tfie 
dbteniiliiatian  wi&  be  presumed  ta  be 
the  same  aa  tfie  dMs  of  that  fatter  {be 
pmvoaeaof  dbtfamininff  whetber  an 
appeaf  baa  been  tfene^  fileii 

(Authodly:  (3»U.S.C.  4fla^hUin 

(b)  Substantive  ^^^feai.  Ebicepfin'tbe 
case  of  aimeteneaaaiycanteitaidaimBi 
a  Substantive  Appeal  must  be  filed 
within  80  day»  fram  tbe  dhte  tftat  the 
agency  of  ori^aLyiriadiction  mails  the- 
Statement  of  the  Case  to  the  nppalT^ivt, 
or  within  the  remainder  of  tfie  1-year 
r~~iiil  frnmtha  iatiraf  ■miiiaf  iilrllii 
notiHcation  of  the  determination  being' 
appealcdt-whachsaerpariod  endKtetet. 
The  date,  of  meHiat  «<  t^e-  Sta(eBK!Kt  of 
tha  Case  witthepMstmied  t»be  the 
same  aa  the  date  $i  tha  StatemeBl  of  tba> 
Case  and  the  date  of  mailing  the  l^ler  of 
notification  of  thedeleRDiBation.will.be 
presumed  to  be  the  same  as  the  date  of 
that  letter  for  paqnan  aff  dctRrafiday 
whether  an  appeal  has  beev  timely  Med. 

(Authori^  3ff CaC  #BB5pJ)fri;  (rfK9» 

{cj  Response  tbSupptemeiUal 
Statement  of  the:  Case.  Wboee 
Supplemental  StalemanL  of  the  Case  is. 
fumiabed,  aperiiodof  Oddaj^s  frwatht 
date  of  raalDhg  oCtbe  Sum^IemantaL 
Statement  of  tie  Qasar  wilT  be  allawed 
for  re8pQnae.Tbe  date-a£maifiQg,oCthe 
SupprementarStatamant  of  the  Case  will 
be  presumed  tabatba.  same  aa  the  date 
of  tbe  fiippliementarstaiemenr  o£  the 
Cbse  foB  puipaaea  of  detetmining; 
whethei  a  teaponae.  baa  been,  tims^ 
filed  Rovideda  ftibatantixe  Appeal  baa 
been  timely  fiEad  ia.  accnrdanaa  with. 
paragrapb  (b|of  tfijaaection,  the 
responae  to>a  SupgHemaotal  Statsmeat 
of  tbe  Case  ie  optianaL  and  ia  Bot 
requfredfor  tbeparfectiao  o£aa  anneal, 

unless  tfie  giippTni^antflr  Stirfoft»mt  of 

the  Casecoveiaisvies  that  wece  not 
incfuded  in.  tbe  oofiDal  Statement  of  tbe 
Case.  If  a SuppTemental  Rtntomont  qI  th^r 
Case  covers  issues  that  were  not 
included  in  the  ori|fnal  Sfatcment  of  the 
Ca8fr..a RiihstantiMB  A#peal  must  be 
filed  witb  respect  ta  those  issues  widiki 
60  days  in  order  tokpcBfiect  an  appa«»r 
with  respect  to  tba  adcOlional  issues. 
(Authority:  3ft  V.&C.4MB(!d)(a^ 

taKSnr  Ruto aox ektenaiMiaf tknetee 

rib 


An  esrtbnaion  oftte  6l^day  period  for 
fiUnga  S\ibstantiv«  Appeals  or  die  60- 
day  partutf  Bir  t»ajnn»tii»g  fa.  n 
Si^Fj^mentHl  Sta^ment  of  Ifia  Ckse 
wbeiraudcareapaoae  ia  reipiired^may 
be  pantoifbr  gpof  causa.  A-te^aeat  fat 


auch  an  eiitenaiaiT  mwat be  i»  waiting 
and  mast  be  made  pclaB  t»c3q^Miiaa<ai. 
the  tuna  limit  Cor  filui&  the  Substantive 
Appeal  oc  tbe  aaaponta  to- tha* 
Supplemental  Statesicx*  a£  the  Caae. 
The.ceqpeatfbc  s»tBhaian.miiatba  SimA 
wilb  tbe  DepectmenCo£  Vatesaaa-A&ira 
office  from  wbieb.  tfaeicIaimanL  aeeaiwad! 
notiJoe  of  tbe  deteanioaiiaii  baag 
appeelied,  unless  notice,  baa  bceifc 
received  that  the  appiLcabl»  ncacda 
hevebeea  tsanaiieisad  tnsnatheii 
Depcutmeni  o£  VateraBa  Afiain  officBL.  A 
dental  of  a  BeqaeaLfioa  nvtapfi?^  nag  be 
apponfotr  to.  the  Baaed. 

( AuthoBlv.'  38  liaiC4HB(i^|3|> 

S2a30C  Rule  304.  FRtogadditiaaaL 

L  nor  sKtend  flma  iMifbit 


The  fiChg.afadditioDaleradaaaK  afier 
receipt  ef  notice  of  an  advetae 
defenninatfen  does.  noL  ■vtop^f  the  tisw! 

limit  for  ihitintfng  gt  nf»«npIoHtM  t 

appear  from  tfiat  determination. 
(Authority:  38iU3£:^ 


{2^09    HUk  9BS.  ebiaputaflbn  of  lima 

{aJAecfiftnane  afpfmtmnii  date. 
Wban  thane:  KureeEamuie  thai,  any 

written  dnmiinanf  fci»  ^IeAurithui.a 

specSTedperfodof&iie,  asa^flaae 
postmarked  ptiar  ta  eiqiitalfan  of  tbe 
applicable  toM  Bmil  idH  be  aceepted  aa 
-  baxiDg  bfeen  time^  fiiedi  in-ifca  ni»»ni 
that  tbe  po8tmark.ie.iiBl  of  cacofid,.  tbe 
postmaiic  date  wUT  be  presumed  to  be 
five  days  priort^Avdate^of  rec8q>f  of 
the  documanibg^  tbeBeiMtBiBt  •£ 
Veterans  nffniie  haifhiJai^  IhiiiBaai 
day  period  SatHrriayn  SiiindflMB,  aad 
legal  bolidayawiir.Eieexcfiidtd. 

(b^  CoOBputatUUk o£tilBB  fimih  In 
mmpiiitM^tEa  tima  rn^ittfr  fifing  a 

written  document*  tbe  ficat  iaj^  oC  the 
specified  periJodnallbe'excAided  aad 
the  last  day  ihcludied  Wbasa  tbe  *»■«» 
limit  would  expne  onibSiatiuday. 
Sunday*  at  bgfl  baUdhK.  the  next 
succeeding[Wod(day'WJll  be  included  itk 
the  cemputafibn. 

(Authorilyc  3B.UIS£:  4881}; 
{20:309  RiJla30KUgiriioi(ia^ 

For  thp  pnrpoae  of  BuleaOfcrtf  2t-.3t6' 
of  thia  pad^  tbe-tegar  hniidaaja>  in 
additionto  any  atlKB  day  appoBtadaea 
holiday  by  tbe  PBeiidantor  the  Caof^eae 
of  tbe  United  States. ahBaa.fbUawBrNew 
Year's  Daj^ivwaiy  I;  kuH^uatiaB 
Daji— I^nuaiT  mofieMaay  £oiiitb.ya«  a^ 
if  the  aatfi  falTa  rt.*  ajaday^  thaaaiU 
succaediiit  dagr  aeladodfar  piUic 
obaarvMice  af  theiaariffBatinBt  Uartiib 
Lutbet Kfjig  iT'efWithian    Ttiail 
Monday  ia[8auaiyuli|HhiaptHi.'ft 
Birtbday—Tbird  MbndBy  bi  ] 
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Memorial  Day— Last  Monday  in  May; 
independence  Day— Jidy  4;  Labor  Day- 
First  Monday  in  September  Columbus 
Day— Second  Monday  in  October, 
Veterans'  Day— November  11; 
Thanksgfving  Day^-Fourth  Thnrsday  in 
November;  and  Christmas  Day — 
December  25.  When  a  holiday  occurs  on 
a  Saturday,  tbe  Friday  immediately 
before  is  the  legal  public  holiday.  When 
a  holiday  occurs  on  a  Sunday,  the 
Monday  immediately  after  is  the  legal 
public  holiday. 

(Authority:  5  U.S.C.  6103) 
§§20.307-20.399    [Raawved] 

Subpart  E— Administrative  Appeals 

§20.400    Rute  400.  AcUon  by  claimant  or 
raprasantattva  on  notification  of 
administratlva  appaaL 

When  an  official  of  the  Department  of 
Veterans  Affairs  enters  an 
administrative  appeal,  the  claimant  and 
his  or  her  representative,  if  any,  are 
notified  and  given  a  period  of  60  days 
from  the  date  of  maiUng  of  the  letter  of 
notification  to  join  m  tbe  administrative 
appeal.  Tbe  date  of  mailing  of  the  letter 
of  notification  will  be  presumed  to  be  . 
the  same  as  the  date  of  the  letter  of 
notification.  If  tbe  claimant  or  tbe 
representative  acting  on  bis  or  her 
behalf,  elects  to  join  in  tbe 
administrative  appeal  it  becomes  a 
"merged  appeal"  and  the  rules 
governing  an  appeal  initiated  by  a 
claimant  are  for  application.  Hie 
presentation  of  evidence  or  aisfument  in 
response  to  notification  of  the  rigbt  to 
join  in  the  administrative  appeal  will  be 
construed  aa  an  election  to  join  in  the 
administrative  appeal  If  the  claimant 
does  not  authorize  tbe  merger,  be  or  she 
must  hold  such  evidence  or  argument  in 
abeyance  until  resolution  of  the 
administrative  appecd. 

(Authority:  38  U.S.C  4008) 

§20.401    Rute  401.  Effect  Of  dadsion  on 
aonuniauauva  or  mafgaa  apfieai  on 
ciMiiunii  ■  appwmangnia. 

(a)  Merged  appeal.  If  the 
administrative  appeal  is  merged  the 
appellate  decision  on  the  merged  appeal 
will  constitute  final  disposition  of  the 
claimant's  appellate  ri^ts. 

(b)  Appeal  not  merged.  If  the  claimant 
does  not  authorize  merger,  normal 
appellate  rights  on  tbe  same  iaaue  are 
preserved  <^d  a  decision  in  a  separate 
appeal  perfected  by  tbe  dabnant  will  be 
entered  by  a  Section  of  the  Board  which 
does  not  bidude  Members  wbo  made 
the  dedsion  on  tbe  adminiatrative 
appeal.  Tba  period  of  time  from  tbe  date 
of  notification  to  tbe  daimant  of  tbe 
administattve  appeal  to  die  date  of  the 


Board's  deci8i(Hi  on  the  adminiatrative 
appeal  ia  not  chargeable  to  die  claimant 
for  purposes  of  determining  the  time 
limit  for  perfecting  his  or  her  separate 
appeal. 

(Authority:  38  U.S.C.  4006) 
§§20.402-20.499    [ReaM^^ed] 

Subpart  F— Simultaneousiy  Contested 
Claims 

§20.500    Rule  500.  VVho  can  file  an  appeal 
in  aimultanaously  contested  claims. 

In  a  simultaneously  contested  claim, 
any  daimant  or  representative  of  a 
claimant  may  file  a  Notice  of 
Disagreement  or  Substantive  Appeal 
within  the  time  limits  set  out  in  Rule  501 
(§  20.501  of  this  part). 

(Authority:  38  U.S.C.  4005(bM2).  4005A) 

§20.501    Ruia  501.  Time  Hmits  for  filing 
Notica  of  Diaagfaement  Sulwtantlw 
Appeal,  and  raaponaa  to  Supplamantai 
Statement  of  the  Caae  In  aimuitaneouaiy 
contested  ciahna. 

(a)  Notice  of  Disagreement  In 
simultaneously  contested  claims,  the 
Notice  of  Disagreement  from  the  person 
adversely  affected  must  be  filed  within 
60  days  from  the  date  of  mailing  of  the 
notification  of  the  determination  to  him 
or  her;  otherwise,  that  determination 
will  become  final.  The  date  of  mailing  of 
the  letter  of  notification  will  be 
presumed  to  be  the  same  as  tbe  date  of 
that  letter  for  purposes  of  determining 
whether  a  Notice  of  Disagreement  has 
been  timely  filed. 

(Authority:  38  U.S.C.  4005A(a)) 

(b)  Substantive  Appeal.  In  the  case  of 
simultaneously  contested  claims,  a 
Substantive  Appeal  must  be  filed  within 
30  days  fix>m  the  date  of  mailing  of  the 
Statement  of  the  Case.  The  date  of 
mailing  of  the  Statement  of  the  Case  will 
be  presumedto  be  the  same  as  the  date 
of  the  Statement  of  the  Case  for 
purposes  of  determining  whether  an 
appeal  has  been  timely  filed. 

(Authority:  38  U.S.C  4005A(b)) 

(c)  Supplemental  Statement  of  the 
Case.  Where  a  Supplemental  Statement 
of  the  Case  is  furnished  by  he  agency  of 
original  jurisdiction  in  a  simultaneously 
contested  claim,  a  period  of  30  days 
from  the  date  of  mailing  of  the 
Supplemental  Statement  of  the  Case  will 
be  allowed  for  response,  but  the  receipt 
of  a  Supplemental  Statement  of  the  Case 
will  not  extend  the  time  allowed  for 
filing  a  Substantive  Appeal  as  set  forth 
in  paragrapb  (b)  of  this  section  The  date 
of  mailing  of  die  Supplemental 
Statement  of  the  Case  will  be  presumed 
to  be  tbe  same  aa  tbe  date  of  die 
Supplemental  Stetement  of  tbe  Case  for 


purposes  of  determining  idietber  a 
response  has  been  timely  filed  Rtivided 
a  Substantive  Appeal  has  been  timely 
filed  in  accordance  with  paragraph  (b) 
of  this  section,  the  response  to  a 
Supplemental  Statement  of  the  Case  is 
optional  and  is  not  required  for  the 
perfection  of  an  appeal,  unless  the 
Supplemental  Statement  of  the  Case 
covers  issues  that  were  not  included  in 
the  original  Statement  of  the  Case.  If  a 
Supplemental  Statement  of  the  Case 
covers  issues  that  were  not  included  in 
the  original  Statement  of  the  Case,  a 
Substantive  Appeal  must  be  filed  with 
respect  to  those  issues  within  30  days  of 
the  date  of  mailing  of  the  Supplemental 
Statement  of  the  Case  in  order  to  perfect 
an  appeal  with  respect  to  the  additional 
issues. 

(Authority:  38  U.S.C.  4005(d)(3).  4005A(b)) 

§20.502    Ruia  502.  Time  iimH  for  reaponaa 
to  notice  of  appeal  by  anottter  contesting 
party  in  a  simultaneousiy  contested  ctatm. 

Notice  of  an  appeal  by  another 
contesting  party  in  a  simultaneously 
contested  claim  is  given  by  sending  a 
copy  of  that  party's  Substantive  Appeal 
to  all  other  contesting  parties.  A  period 
of  30  days  from  the  date  of  mailing  of 
the  copy  of  the  Substantive  ^peal  is 
allowed  for  filing  a  brief  or  argument  in 
answer.  The  date  of  mailing  of  the  copy 
will  be  presumed  to  be  the  same  as  the 
date  of  the  letter  which  accompanies  the 
copy. 

(Authority:  38  U.S.C.  400SA(b)) 

§20.503    Ruto  503.  Extension  Of  time  for 
filing  Substsnttve  Appesi  in  stanuttsnsously 
contested  dslma. 

An  extension  of  the  30-day  period  to 
file  a  Substantive  Appeal  in 
simultaneously  contested  claims  may  be 
granted  if  good  cause  is  shown  In 
granting  an  extension,  consideration 
will  be  given  to  the  interests  of  the  other 
parties  involved.  A  request  for  such  an 
extension  must  be  in  writing  and  must 
be  made  prior  to  expiration  of  the  time 
limit  for  filing  the  Substantive  Appeal. 

(Authority:  38  U.S.C  4005A(b)) 

§20.504    Rule  504.  Notices  to  laat 

I  of  record  In  simultanseusly 


Notices  in  simultaneously  contested 
daima  will  be  forwarded  to  the  last 
address  of  record  of  the  parties 
concerned  and  such  action  will 
constitute  auffident  evidence  of  notice. 

(Authority:  38  U.S.C  4005A(b)) 
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H20.509-20JM    [RmkvwII 


to  medicar  cecords  ralatiii^to  dnigiabuaa,. 
alcoholisRuarcohor  abuse,  aicUc  cell  anptnta, 
or  infecliuii  witft  Ac  finmaii 
immunodCFHcieneywni  aiaarae-seU'.S.C. 
4132. 


i20.MD    RutoeoaRiglitloi 

As  apyeHanl  will  be  accoided  foil 
right  to  ts9Ee«eiilatioaiB.all  ttagecoCaa 

attorney,  agont^or  ot&er  autheoized. 
persoQ. 

(i^aUhority:  36  U;S.C34air-a«)S»  4006^1 


n  >p(!Liilt  chiin'  may  be  prosecottod  at 
any  one  time  by  only  one  recognizecf 
organintua-^attanayv  agBoit  orotbas 
person  properly  designated  to  represent 
th»«p|nHUiTt 

(Authority:  39  X1S.C  VKBSi^\ 

In  ard«rta,dBa%|ute;ft] 
orgBQisaMaa  M  Uftorhet 
repseaanlativa.  va,  appellant  aiuat 
exeatte  aVA.E«mZI-2&A|^iatBieBt 
of  Velnan&  ServLse  Qtgankadaa  a& 
Claiaianri  BepteMntadye.TUa  fona 
gives  the  oupnizatCon  powei  of  attoniey 
to  represent  the  appeOaot  The 
designation  will  be  effective  when  it  is 
received"  by  the  agency  of  originaf 
jurisdiction  or.  if  the  appellate  record 
has  been  certifitd*  tette  Bnsdfbr 
review,  by  the  Board  of  Veterans 
AppealR  A  yivipeiljj  f{ted!dbiilgiiation 
madlr  prior  to  appear  wilTcontiiaue  Oa  be 
honored,  unless  it  has  been  revoked*  by 
the  appelfant  n  wnkm  th« 
representative  havpiopvriy  wMMrawR. 
(Antftoriiy:  »D'.S.C.  «B5fbJP)I 
S2(L60» 


[alDtaigpabaa.  Ad  attomej^-st-Iaw 
may  be  deaignalMl  a*  aaappeikiK's 
repmsatalivv  thsaugb^a  prapefly 
executed  V  A.  Form.  2r-22a,.  Appeintnent: 
of  Attorney  or  Agpnt  as  Claimant's 
Representative.  Thfrfimn  gives  the 
attorney  powac  eC  attorney  tosepreseati 

the  appallant  hv^lJOTi  tBfjj^f^^f^  g  Sipwd 

consent  by  the  appellant  peioiililiiig 
access  to  all  information  in  the 
indivfdoal'r  record^  anif  a  si^sd 
statement  by^  the  attbmey  that  he  or  she 
is  authorized  to  represent  thrappeffant 
prepared  on-  tfte  attemey**  letteihead. 
will  Bvaceepttetf  ay  air  execiricrf  power 
of  attorney.  The  i^«ipp»»fif  mat  beaf 
■in  individual  attorney,  rather  than  a 
firm  or  partnership.  An  appeUant  may 


limit  akaOomey's  li^  taact  as 
represcBtatawv  in  a»  appeal  to< 
representation!  witft;  Bcapecl  tQi as  specie 
claim,  fee  eae  on  mme  specific  benefits^ 
by  noting  the  restriction  in  the  written 
designation.  Unlest  specificalLy  noted  ta 
the  contrary,  however,  designations  of 
an  attorney  as>a  rcpBaaant^iva  wilt 
extend  to  all  matters  with  respect  to 
claims  fnr  benefits.  Mnlkr  hwr 
administered  by  the  Department  of 
Veterans  Affairs.  Designations  are 
effective  when  the]{  are  received  by  tftp 
agency  of  oriiginaf  jurisdfcfion  or,  if  the 
appellate  reconl'nsB  been  certilTed' to 
the  Board' for  review,  by  theBtrarrf  of 
Veterans  Appeals.  A  properly  ftlted 
designation  madb- prior  to  appeal  will 
continwe'fij-be  hoimredl  unless  it  ha» 
been  revoked  or  unless-  Ae- 
represeatatiwe  haBpcoperiy  wiliidrswn;. 
L^al  interns,  law  students,  and 
paralegafs  may  not  be  indepemfentls 
accredited' ttr  represent  ^pelTaQta  under 
this  Rulb. 

(b)  Attorneys  employed  b]f  nvt^ijttd 
organizatioa.  A  recognized  organizaition 
may  employ  an  aftomey-af-Iaw  to 
represent  on  appeUant.  ff'the  attorney  sO' 
empftjyetl  is  out  an  accredited 
repreaentSETtfve  of  tbe  ruuugnized 
orgaiszatisn;  tfte  sinied  cooaent  of  the 
appeHant  for  tfte  sirostfttrtion  of 
representBtrves  mtttf  Eke  obtained  and 
subniined  to  tfte  agency  of  original' 
jurisdiction  or,  if  Iht  appellate  record 
has  been"  certif!ied  t»  theBbard  for 
review,  to  Ae  Board  of  Vrterans 
Appesb.  Wlien  tfir  signed  consent  is 
received  by  Oie  agency  of  original 
jurisdiction  or  the  BDasri^ae  applicable, 
the  attorney  will  be  cecogniaedasthe 
appel^anf  s  representative  in  lieu  of  the 
organization. 

tc]  Participation  QfaaaocitUedor 
affiliated  attorneys,  Wil&  the  specific 
written  conseat  of  the  appeltant,  an. 
attorney  associated  or  affiliafed  with,  the 
appeRknt's  attorney  of  record,  ihcTuding 
an  attorney  emplbyed  by  the  same  Fegal 
services  office  as.  the  attorney  of  record, 
may  assist  iii  represenfation  of  the 
appellant  and  may  have  access' to  the 
appellaof  a  DtepartAent  of  Veteraae 
A^irg  records  to  tbe  some  axlenf  as  Ihe- 
attavep  of  recerd  (Jnlesa  revoIoNlby 
the  appeHant;  sBcfa  coasent  wittremeui; 
effective,  m  tfie  event  the  original 
attorney  of  rccotd  i»  replaced  by 
annlheridloBHy  wbois-a  member  of  ft* 
same  bar  fam  or  as  attoaney  cmpjtoyatf 
by  tfae  same  k^  s«r«ioea.otBsatlle 
consent  aaat.iaBladr  tftenanie  of  the 
"-'"-TTT  thiraarar  frftlin  np|iailiiit  If 
otkat  tfaamtlKvctaraBlaig.,  Ike 
veteran's  guaBdiaB«ran«i«ar)^.tk; 

^airt  fileaanibaistfaKBa 
attaaBByaftaseid;: 


appettant  flir^  use  of  tfteaarncea  of 
the-asscsiated  or  alHH«ted>a(tonwyan^ 
for  that  indKvidlial' to  hwe  accne  te 
applicaMr  DeparteieRf  of  Veterans- 
Affairs  recorder  meF  tila  nanv  ef  t^ 
assodatad  or  afRtiatedalleniey  wfie 
will  be  assiatii^Ri  tfae  ease.  The  consent 
must  be  fAed  wiOV  #ie  agency  eToriginaf 
jurisdicttaff  or,  fftheappelhfe  ivcenf 
hae  been  eeriffted  t&  the  Beard  for 
review,  with  the  Board'of  ^Vettorans 
Appedb.  The  ppeaidSaiyMtmbci  ata- 
hearing  on  appeal  may  reqoirrtfisf  not 
more  than  one  attorney paflsipate:  is 
the  examination  of  any  one  witneaa  or 
impose  other  reasuiiabfe  linritatfbns  tb 
ensure  orderly  caaduciof  the  heedng. 

(Authority:  38  U.S.C.  3401.3404) 
§20804 


{nYB^aignatirm.  TbediestipiatioiTof  an 
agent  will  be  by  rdofy executed  power 
of  attorney,  V A  Pbrar  2>-22la, 
Appointmeat  of  AHOHWy  or  Agent  as 
Clairaanfr  Representefive.  op  its 
equtvaiene  Tire  dbaigntUoir  mast  be  u£ 
an  indivinual,  rstfier  tftnn'  9  fli'ui  or 
parthei'shiy.  The  dtesigiiution  wifl  be. 
effective  when:  it  b  iec*i\(ed  by  tito 
agency  ofurignial  jorisdtetnBX  or,  ff  Ae. 
appellate  record  Yax  Gnaen  certtfiied  tb 
the  Board  fbrrevrew.b^  the  Bbardof 
Veterans  Appeafk  ALpraperlyfflied 
designation- marie  prior  ttr  appeal  wiff 
continue  to  be  hoirared;  nnlesvitfaas' 
been  revolted  or  m^ar  tCns 
representaftve  has  pnifariy  withdrawn. 

(b)  Adinissiaa  to  practise.  "Oob. 
provisions  of  38  U.S,C  8404  aad  o£ 
9  T4.62B(bIof  thfa  chapter  are  appHcahlia 
to  the  admiaaibik  of  agents  to  pcactice 
before  the  Department  of  Vetwana 
Afffaiis.  Authorfty  for  maK&if. 
determinatfens  rpncerafng.  admi'"''""  to 
practice  rests  wfth  the  General  Couaaei 
of  the  Department  of  "Viterans  Affairs, 
and  any  questions  ceBaemfiTg 
admiaaiona  ta  pcadicftaheiiliLbe- 
addressed  toe.  Office  aTtiia  frngTiili 
Counsel  (022A).  ninailliiiilnfiYiiH 
Affairs.  810  Vermanl  Ayeoue.  NVSL 
Washing^oiu  IXl2(M2a: 

(AB<faBitr'a»Hi&CL.aB# 

820.605    ""--•'"  Tltiirnaiiniii 


(a)  Scqpro/niie  Thai 
tore] 


attorney  a*  tasa 
(b)  Wlmmuy  aetrnm* 


Fadwl  «agM»  /  Vol  H  Na  159  /  Frtday.  Angagt  la  laeQ  /  Pmpimd  Rrii  lOn 


been  baned  from  practice  before  the 
Department  of  Veterans  AfEairs. 

(c)  Detignotion.  The  designation  of  an 
individual  to  act  as  an  appellant's 
representative  may  be  made  by 
execnting  a  VA  Form  &-22a, 
Appointment  of  Attorney  or  Agent  as 
Claimant's  Representative.  This  iarm 
gives  the  individual  power  of  attorney  to 
represent  the  appellant  in  all  matters 
pertaining  to  the  presentation  and 
prosecution  of  claims  for  any  and  aD 
beneHts  under  laws  administered  by  the 
Department  of  Veterans  Affairs.  In  Uea 
of  using  the  form,  tbe  designation  may 
be  by  a  written  document  signed  by 
both  the  appellant  and  the  individual 
representative,  which  may  be  in  the 
form  of  a  letter,  which  authorizes  a 
named  Individual  to  act  as  the 
appellant's  representative  only  with 
respect  to  a  specific  claim  involving  One 
or  more  specific  benefits.  The  document 
must  include  the  name  of  the  veteran; 
the  name  of  the  appellant  if  other  than 
the  veteran  (e.gn  the  veteran's  guardian 
or  survivor);  the  appbcable  Department 
of  Veterans  Affairs  file  number;  the 
appellant's  consent  for  the  individual 
representative  to  have  access  to  his  or 
her  Department  of  Veterans  Affairs 
records;  the  name  of  the  individual 
representative;  a  deacriptian  of  the 
specific  claim  for  benefits  to  which  the 
designation  of  representation  applies; 
and  a  certification  that  no  compensation 
will  be  charged  or  paid  for  the 
individual  representative's  services.  The 
designation,  in  either  fonn,  most  be  filed 
with  the  agency  of  original  jurisdiction 
or,  if  the  appellate  record  has  been 
certified  to  the  Board  for  review,  with 
the  Board  of  Veterans  Appeals.  The 
designation  will  be  effective  when  it  is 
received  by  the  agency  of  original 
jurisdiction  or.  tf  the  appellate  record 
has  been  certified  to  the  Board  for 
review,  by  the  Board  of  Veterans 
Appeals.  A  properiy  filed  designation 
made  prior  to  appeal  will  continue  to  be 
honored,  unless  it  has  been  revoked  or 
unless  the  representative  has  properly 
withdrawn. 

(d)  Representation  of  more  than  one 
a/g>ellanL  An  individual  recognized  as 
an  ai^Uant's  re|Hesentative  under  this 
Rule  may  represent  only  one  appellant 
If  an  individual  has  been  recognized  as 
a  representative  for  one  appellant  and 
wishes  to  represent  another  appellant, 
he  or  she  must  obtain  permission  to  do 
so  from  the  Office  of  the  General 
Counsel  as  provided  in  1 14,630  of  this 
chapter. 


I 


(Authority:  38  U£XL  3«03) 


(a)  When  services  of  legal  interns, 
law  students  and  paralegals  may  be 
used  Not  more  than  two  legal  interns, 
law  studmts  or  paralegals  may  assist  an 
attomey-et-law  in  the  presentation  of 
evidence  and  argument  in  appeals 
before  the  Board  of  Veterans  Appeals  in 
Washington,  DC,  or  before  travehng 
Sections  of  the  Board  at  Department  of 
Veterans  Affairs  field  facilities. 

Cb]  Consent  (rf  appellant  If  it  is 
contemplated  that  a  legal  intern,  law 
student,  or  paralegal  will  assist  in  the 
appeal,  written  consent  must  be 
obtabied  fivm  the  appellant  Tbe  written 
consent  must  include  the  name  of  the 
veteran:  the  name  of  the  appellant  if 
other  than  the  veteran  (e.g.,  the 
veteran's  guardian  or  survivor);  the 
applicable  Department  of  Veterans 
Affairs  file  number;  the  name  of  the 
atiomey-at-Iaw;  the  consent  of  the 
appellant  for  the  use  of  the  services  of 
legal  interns,  law  students,  or  paralegals 
and  for  such  individuals  to  have  access 
to  applicable  Department  of  Veterans 
Affairs  records;  and  the  names  of  the 
legal  interns,  law  students,  or  paralegals 
who  will  be  assisting  in  the  case.  In  tiie 
case  of  appeals  before  the  Board  in 
Washington,  DC,  the  signed  ctmsent 
must  be  submitted  to:  Chief,  Hearing 
Section  (014B],  Board  of  Veterans 
Appeals,  810  Vermont  Avenue,  NW. 
Washington,  DC  20420.  In  the  case  of 
appeals  before  traveling  Sections  of  the 
Board  the  consent  must  be  presented  to 
the  presiding  Member  of  the  traveling 
Section  as  noted  in  paragraph  (d). 
Unless  revoked  by  the  appellant  such 
consent  will  remain  effective  in  the 
event  the  original  attorney  of  record  is 
replaced  by  another  attorney  who  is  a 
member  of  the  same  law  firm  or  another 
attorney  employed  by  the  same  legal 
services  office. 

(c)  Supervision.  Legal  interns,  law 
students  and  paralegals  must  be  under 
the  direct  supervision  of  a  recognized 
attomey-at-law  in  order  to  prepare  and 
present  cases  before  the  Board  of 
Veterans  Appeals. 

(d)  Hearings.  Legal  interns,  law 
students  and  paralegals  who  desire  to 
participate  at  a  hearing  before  the  Board 
in  Washington,  DC  must  make  advance 
arrangements  with  the  Chief  of  the 
Hearing  Section  and  submit  written 
authorization  from  the  attorney  naming 
the  individual  who  will  be  participating 
in  the  hearing.  In  the  case  of 
proceedings  before  traveling  Sections  of 
the  Board  in  die  field,  the  attomey-at- 
law  must  infram  the  office  oi  tbe 
Department  of  Veterans  Affairs  ttfficial 
who  gave  notice  of  the  Travel  Board 


hearing  date  and  tune  bU  more  than  10 
days  prior  to  the  sdMdalad  bearing  dale 
that  the  services  of  a  legal  intern,  law 
student  or  paralegal  wfll  be  used  at  the 
hearing.  At  the  same  time,  a  prehearing 
conference  with  the  preaiding  Member 
of  the  traveling  Section  muat  be 
requested  At  the  conference,  the  written 
consent  of  the  appellant  for  the  use  of 
the  services  of  such  an  individual 
required  by  paragraph  (b)  must  be 
{Resented  and  agreement  reached  as  to 
the  individual's  role  in  the  hearing,  hegtl 
interns,  law  students  or  paralegaU  may 
not  present  oral  arguments  at  hearings 
either  in  the  field  or  in  Washington.  DC 
unless  the  recognized  attomey-at-law  is 
present  Not  more  than  two  such 
individuals  may  make  presentations  at  a 
hearing.  The  presiding  Member  at  a 
hearing  on  appeal  inay  require  that  not 
mora  than  one  such  inidividual 
participate  in  the  examination  of  any 
one  witness  or  impose  other  reasonable 
limitations  to  ensure  orderly  conduct  of 
the  hearing. 

(e)  Withdrawal  of  permission  for  legal 
interns,  law  students,  and  paralegals  to 
assist  in  the  presentation  of  an  appeal. 
When  properly  designated  the  attomey- 
at-law  is  the  recognized  representative 
of  the  appellant  and  is  responsible  for 
ensuring  that  an  appeal  is  properly 
presented  Legal  interns,  law  students, 
and  paralegals  are  permitted  to  assist  in 
the  presentation  of  an  appeal  as  a 
courtesy  to  the  attomey-at-law. 
Permission  for  a  legal  intern,  law 
student  or  paralegal  to  prepare  and 
present  cases  before  the  Board  may  be 
withdrawn  by  the  Chairman  at  any  time 
if  a  lack  of  competence,  unprofessional 
conduct  (w  interference  with  the 
appellate  process  is  demonstrated  by 
that  individual. 

(Authority.  38  U.S.C  3404. 4005(bX2)) 

S20J07    Rule607.Ravoc8ttanota 
rapreeentative'a  authority  to  act 

An  appellant  may  revoke  a 
representative's  authority  to  act  on  his 
or  her  behalf  at  any  time,  irrespective  of 
whether  another  representative  is 
concurrenUy  designated  Written  notice 
of  the  revocation  must  be  given  to  the 
agency  of  original  jurisdiction  or.  if  the 
appellate  record  has  been  certified  to 
the  Board  for  review,  to  the  Board  of 
Vet««ns  Appeals.  The  revocation  is 
effective  when  notice  of  the  revocation 
is  received  by  the  agency  of  original 
jurisdiction  m  the  Board  as  applicable. 
An  appropriate  designation  of  a  new 
representative  will  automatically  revoke 
any  prior  designation  of  representatiwi. 
If  an  aiqidlant  has  limited  a  designation 
of  representation  by  an  attomey-at-law 
tda  Bpec^  claim  under  the  provisions 
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of  Rule  603,  paragraph  (a]  (S  2ae03(a]  of 
this  part],  or  has  limited  a  designation  of 
representation  by  an  individual  to  a 
specific  claim  under  the  provisions  of 
Rule  605,  paragraph  (c)  ({  20.60S[c)  of 
this  part),  such  specific  authority 
constitutes  a  revocation  of  an  existing 
representative's  authority  to  act  only 
with  respect  to,  and  during  the  pendency 
of,  that  specific  claim.  Following  the 
final  determination  of  that  claim,  the 
existing  representative's  authority  to  act 
will  be  automatically  restored  in  full, 
unless  otherwise  revoked. 

(Authority:  38  U.S.C  3401-3404) 

8ao.60>   Rul»e08>WIUMiiawalof«ifvle— 
by  ■  rspfMMilativs. 

(a)  Withdrawal  of  services  prior  to 
certificatioh  of  an  appeal.  A 
representative  may  withdraw  services 
as  representative  in  an  appeal  at  any 
time  prior  to  certification  of  the  appeal 
to  the  Board  of  Veterans  Appeals  by  the 
agency  of  original  jurisdiction.  The 
representative  must  give  written  notice 
of  such  withdrawal  to  the  appellant  and 
to  the  agency  of  original  Jurisdiction. 
The  witilidrawal  is  effective  when  notice 
of  the  withdrawal  is  received  by  the 
agency  of  original  jurisdiction. 

(b)  Withdrawal  of  services  after 
certification  of  an  appeal.  After  tfie 
agency  of  original  jurisdiction  has 
certified  an  appeal  to  the  Board  of 
Veterans  Appeals,  a  representative  may^^ 
not  withdraw  services  as  representative 
in  the  appeal  unless  good  cause  is 
shown  on  motion.  Good  cause  for  such 
purposes  is  the  extended  illness  or 
incapacitation  of  an  agent  admitted  to 
practice  before  the  Department  of 
Veterans  Affairs,  an  attomey-at-law.  or 
other  individual  representative;  failure 
of  the  appellant  to  cooperate  with 
proper  preparation  and  presentation  of 
the  appeal;  or  other  factors  which  make 
the  continuation  of  representation 
impractical  or  impossible.  Such  motions 
must  be  in  writing  and  must  include  the 
name  of  the  veteran,  the  name  of  the 
claimant  or  appellant  if  other  than  the 
veteran  (e.g.,  a  veteran's  survivor  or 
guardian),  the  applicable  Department  of 
Veterans  Affairs  file  number,  and  the 
reason  why  withdrawal  should  be 
permitted.  Such  motions  must  be  filed  at 
the  following  address:  Office  of  the 
Chairman,  Special  Legal  Assistant  (OlC), 
Board  of  Veterans  Appeals,  810  Vermont 
Avenue,  NW.,  Washington.  DC  20420. 
The  representative  must  mail  a  copy  of 
the  motion  to  the  appellant,  with  a 
return  receipt  requested.  Hie  receipt, 
which  must  bear  the  signature  of  the 
appellant,  must  then  be  filed  with  the 
Board  at  the  same  address  as  proof  of 
service  of  the  motion.  The  appellant 


may  file  a  response  to  the  motion  with 
the  Board  at  the  same  address  not  later 
than  30  days  following  receipt  of  the 
copy  of  the  motioa  The  appellant  must 
mail  a  copy  of  any  such  response  to  the 
representative,  witfi  a  return  receipt 
requested.  The  receipt,  which  must  bear 
the  signature  of  the  representative  or  an 
employee  of  the  representative,  must 
then  be  filed  with  (he  Board  at  the  same 
address  as  proof  of  service  of  the 
response.  The  ruling  on  the  motion  will 
be  made  by  the  Chairman. 

(Authority:  38  U.S.C.  3401-3404] 

(20.609    Rute609.Paymwitof 
rapreaentatlve'a  ft«  in  procMdIngs  before 
Department  of  Veterans  Affairs  personnel 
and  before  ttie  Boand  of  Veterans  Appcwit. 

(a)  Applicability  of  rule.  The 
provisions  of  this  section  apply  to  the 
services  of  represontatives  with  respect 
to  benefits  under  laws  administered  by 
the  Department  of  Veterans  Affairs  in 
all  proceedings  before  Department  of 
Veterans  Affairs  personnel  or  before  the 
Board  of  Veterans  Appeals  regtirdless  of 
whether  an  appeal  has  been  initiated. 

(b)  Who  may  charge  fees  for 
representation.  Only  agents  and 
attomeys-at-law  may  receive  fees  from 
claimants  or  appeBants  for  their 
services.  Recognized  organizations,  their 
accredited  representatives,  and 
individuals  recognized  pursuant  to  Rule 
605  (S  20.605  of  this  part]  are  not 
permitted  to  receive  fees. 

(c)  Circumstances  under  which  fees 
may  be  charged.  Accept  as  noted  in 
paragraph  (d)  of  this  section,  attomeys- 
at-law  and  agents  may  charge  claimants 
or  appellants  for  tbeir  services  only  if  all 
of  the  following  conditions  have  been 
met: 

(1)  A  final  decision  has  been 
promulgated  by  the  Board  of  Veterans 
Appeals  with  respect  to  the  issue,  or 
issues,  involved; 

(2)  The  Notice  of  Disagreement  which 
preceded  the  appUcable  Board  of 
Veterans  Appeals  decision  was  received 
by  the  agency  of  original  jurisdiction  on 
or  after  November  18, 1988;  and 

(3)  The  attomey>at-law  or  agent  was 
retained  not  later  than  one  year 
following  the  date  that  the  applicable 
decision  by  the  Board  of  Veterans 
Appeals  was  promulgated.  (This 
condition  will  be  oonsidered  to  have 
been  met  with  respect  to  all  successor 
attomeys-at-law  or  agents  acting  in  the 
continuous  prosecution  of  the  same 
matter  if  a  predecessor  was  retained 
within  the  required  time  period.) 

(d)  Payment  of  fee  by  disinterested 
third  party.  An  attomey-at-law  or  agent 
may  receive  a  fee  or  salary  bom  an 
organization,  governmental  entity,  or 
other  disinterested  third  party  for 


representation  of  a  claimant  or 
appellant  even  though,  the  conditions  set 
forth  in  paragraph  (c)  o^this  section 
have  not  been  met 

(e)  Fees  permitted.  Fees  permitted 
under  paragraph  (c)  for  services  of  an 
attomey-at-law  or  agent  admitted  to 
practice  before  the  Department  of 
Veterans  Affairs  must  be  reasonable. 
They  may  be  based  on  a  fixed  fee, 
hourly  rate,  a  percentage  of  benefits 
recovered,  or  a  combination  of  such 
bases.  Factors  considered  in 
determining  whether  fees  are 
reasonable  include: 

(1)  The  extent  and  type  of  services  the 
representative  performed; 

(2)  The  complexity  of  the  case; 

(3)  The  level  of  sidll  and  competence 
required  of  the  representative  in  giving 
the  services; 

(4)  The  amount  of  time  the 
representative  spent  on  the  case; 

(5)  The  results  the  representative 
achieved,  including  the  amount  of  any 
benefits  recovered; 

(6)  The  level  of  review  to  which  the 
claim  was  taken  and  ttie  level  of  the 
review  at  which  the  representative  was 
retained;  and 

(7)  Rates  charged  by  other 
representatives  for  similar  services. 

(f)  Presumption  of  reasonableness. 
Fees  which  total  no  nnre  than  20      / 
percent  of  any  past-due  benefits 
awarded,  as  defined  in  paragraph  (h)(2) 
of  this  section,  will  be  presumed  to  be 
reasonable. 

(g)  Fee  agreements.  All  agreements  for 
the  payment  of  fees  for  services  of 
attomeys-at-law  and  agents  must  be  in 
writing  and  signed  by  both  the  claimant 
or  appellant  and  the  attomey-at-law  or 
agent.  The  agreement  must  include  the 
name  of  the  veteran,  the  name  of  the 
claimant  or  appellant  if  other  than  the 
veteran  (e.g.,  a  veteran's  survivor  or 
guardian],  the  applicable  Department  of 
Veterans  Affairs  file  number,  and  the 
specific  terms  under  which  the  amount 
to  be  paid  for  the  services  of  the 
attomey-at-law  or  agent  will  be 
determined.  A  copy  of  the  agreement 
must  be  filed  with  the  Board  of  Veterans 
Appeals  within  30  days  of  its  execution 
by  mailing  the  copy  to  the  following 
address:  Office  of  the  Chairman,  Special 
Legal  Assistant  (OlC),  Board  of  Veterans 
Appeals,  810  Vermont  Avenue.  NW.. 
Washington,  DC  20420.  (Also  see 
paragraph  (h)(3)  for  information 
concerning  additional  filing 
requirements  when  fees  are  to  be  paid 
by  tiie  Department  of  Veterans  Affairs 
fit)m  past  due  benefits.) 

(h)  Payment  of  fees  by  Department  of 
Veterans  Affairs  directly  to  attorney  or 
agent  from  past  due  benefits.  (1)  Subject 
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to  the  requirements  of  &e  othei 

paragraphs  of  this  section,  tnchiding 
paragraphs  (c)  and  (e),  the  claimant  or 
appellant  and  the  attomey-at-law  or 
agent  may  enter  into  a  fee  agreement 
providing  that  payment  for  the  servtcct 
of  the  attomey-at-law  or  agent  will  be 
made  directly  to  the  attomey-at-law  or 
agent  by  the  Department  (tf  Veterans 
Affairs  out  of  any  past-due  benefits 
awarded  as  a  result  of  a  successful 
appeal  to  the  Board  of  Veterans' 
Appeals  or  an  appellate  court  or  as  a 
result  of  a  reopened  claim  before  the 
Department  following  a  prior  denial  of 
such  benefits  by  the  Board  of  Veterans' 
Appeals  or  an  appellate  court  Such  an 
agreement  will  be  honored  by  the 
liepartment  only  if  the  following 
conditions  are  met 

(i)  The  total  fee  payable  (excluding 
expenses]  does  not  exceed  20  percent  of 
the  total  amount  of  the  past-due  benefits 
awarded, 

(ii)  The  amount  of  the  fee  is  contingent 
on  whether  or  not  the  claim  is  resolved 
in  a  manner  favorable  to  the  claimant  or 
appellant,  and 

(iii)  The  award  of  past-due  benefits 
results  in  a  cash  payment  to  a  claimant 
or  an  appellant  from  which  the  fee  may 
be  deducted.  (An  award  of  past-due 
benefits  wiU  not  always  result  in  a  cash 
payment  to  a  claimant  or  an  appellant 
For  example,  no  cash  payment  will  be 
made  to  mihtary  retirees  miless  there  is 
a  corresponding  waiver  of  retirement 
pay.  (See  38  U.S.C.  3104(a)  and  9  3.750  et 
seq.  of  this  chapter.)] 

(2)  Fot  purposes  of  this  paragraph,  a 
claim  will  be  considered  to  have  been 
resolved  in  a  manner  favorable  to  the 
claimant  or  appellant  if  all  or  any  part  of 
the  relief  sought  is  granted. 

(3)  P(V  purposes  of  this  paragraph, 
"past-due  benefits"  means  a 
nonrecurring  payment  resulting  fivm  a 
benefit  or  benefits,  granted  on  appeal  or 
awarded  on  the  basis  of  a  claim 
reopened  after  a  denial  by  the  Board  of 
Veterans'  Appeals  or  the  hunp  sum 
payment  wUch  represents  the  total 
amount  of  recurring  cash  pasrments 
which  accrued  between  the  effective 
date  of  the  award,  as  determined  by 
applicable  laws  and  regolatioos,  and  die 
date  of  the  grant  of  the  benefit  by  die 
agency  of  original  jurisdiction,  the  Board 
of  Veterans'  Appeals,  or  an  appellate 
court. 

(i)  When  the  benefit  granted  on 
appeal,  or  as  the  result  of  the  reopened 
claim,  is  service  connecti(m  for  a 
disability,  the  "past-due  benefits"  will 
be  based  ou  the  initial  disability  rating 
assigned  by  the  agency  of  ori^nal 
jurisdiction  following  the  award  of 
service  connection.  The  sum  will  eqnal 
the  payments  accruing  firom  the  effective 


date  off  dw  award  to  the  date  of  the 
initial  dtabUlty  ratfa«  dedskm.  if  aa 
increased  evaluatloB  is  subsequently 
granted  aa  the  reeah  of  an  appeal  of  die 
disability  evahiation  initially  asd^ied 
by  dis  agency  of  original  jurisdiction, 
and  if  the  attoniey-et-law  txt  agent 
repreaents  the  daimant  or  aj^Mllant  in 
that  phase  of  the  daim,  the  attomey-at- 
law  or  agent  will  be  paid  a  supplemental 
pajment  at  the  time  diat  the  appellant  is 
paid  retroactive  benefits  based  upon  the 
inci-ease  granted  on  appeal,  to  the  extent 
that  the  increased  amount  of  disability 
is  found  to  have  existed  between  the 
initial  effective  date  of  the  award 
following  the  grant  of  service  connection 
and  the  date  of  the  rating  action 
imi^menting  the  appellate  dedsion 
granting  the  increase. 

(ii)  Unless  otherwise  provided  in  the 
fee  agreement  between  the  daimant  or 
appellant  and  the  attomey-at-law  or 
agent  the  attomey-at  law's  m  agent's 
fees  will  be  determined  on  the  basis  of 
the  total  amount  of  the  past-due  benefits 
even  though  a  portion  of  those  benefits 
may  have  been  apportioned  to  the 
claimant's  or  appellant's  dependents. 

(iii)  If  an  award  is  made  as  the  result 
of  favorable  action  with  respect  to 
several  issues,  the  past-due  benefits  will 
be  calculated  only  on  the  basis  of  that 
portion  of  the  award  which  results  from 
action  taken  on  issues  concerning  which 
the  criteria  in  paragraph  (c)  of  this 
section  have  been  met. 

(4)  In  addition  to  filing  a  copy  cf  the 
fee  agreement  with  the  Board  of 
Veterans'  Appeals  as  required  by 
paragraph  (g)  of  this  section,  the 
attorney  or  agent  must  notify  the  agency 
of  original  jurisdiction  within  30  days  of 
the  date  of  execution  of  the  agreement 
of  the  existence  of  an  agreement 
providing  for  the  direct  payment  of  fees 
out  of  any  benefits  subsequently 
determined  to  be  past-due  and  provide 
that  agency  with  a  copy  of  the  fee 
agreement.  Payment  of  the  attomey's  or 
agent's  share  of  any  past-due  benefits 
will  be  made  at  the  same  time  that  any 
such  benefits  are  paid  to  the  claimant  or 
appellant 

(i)  Motion  for  review  of  fee 
agreement.  The  Board  of  Veterans' 
Appeals  may  review  a  fee  agreement 
between  a  claimant  or  appellant  and  an 
attomey-at-law  or  agent  upon  its  own 
motion  or  upon  the  motion  of  any  party 
to  the  agreement  end  may  order  a 
reduction  in  the  fee  called  for  in  the 
agreement  if  it  finds  that  the  fee  is 
excessive  fx  unreascmable  in  light  of  the 
standards  set  forth  in  paragraph  (e]  of 
this  section.  Such  motions  must  be  in 
writing  and  must  include  the  name  of 
the  veteran,  the  name  of  the  daimant  or 
appellant  if  other  than  the  veteran  (e.g.. 


a  veteran's  swnlyor  or  gBanBea),  te 
appUcable  Departmenf  of  Veterens 
Affabs  file  niuaber,  and  die  reason  why 
the  amount  of  the  fee  is  felt  to  be 
excessive  or  anreesonaUe.  Sadh 
motions  most  be  filed  at  the  following 
address:  Office  of  die  Chairman,  Spedal 
Legal  Assistant  (OlC),  Boerd  of 
Veterans'  Appeals,  810  Vermont  Avenue 
NW,  Washington,  DC  20420.  The  moving 
party  must  mail  a  copy  of  the  motion  to 
all  other  parties  to  the  agreement  with 
return  receipts  requested.  The  receipts, 
which  must  bear  the  signatures  of  the 
other  parties,  must  then  be  filed  with  the 
Board  at  the  same  address  as  proof  of 
service  of  the  motion.  The  other  parties 
may  file  a  response  to  the  motion  with 
the  Board  at  the  same  address  not  later 
than  30  days  following  the  date  of 
receipt  of  the  copy  of  the  motion.  A  copy 
of  any  such  response  must  be  mailed  to 
the  moving  party,  with  a  return  receipt 
requested.  "The  receipt  which  must  bear 
the  signature  of  the  moving  party,  must 
then  be  filed  with  the  Board  at  the  same 
address  as  proof  of  service  of  the 
response,  llie  ruling  on  the  motion  wrill 
be  by  the  Qiairman.  Such  ruling  will 
constitute  the  final  decision  of  the  Board 
with  respect  to  the  motion.  If  a  reduction 
in  the  fee  is  ordered,  the  attorney  or 
agent  must  credit  the  account  of  the 
claimant  or  appellant  with  the  amount 
of  the  reduction  and  refund  any  excess 
payment  on  account  to  the  claimant  or 
appellant  not  later  than  the  expiration  of 
the  time  within  wdiich  the  ruling  may  be 
appealed  to  the  Court  of  Veterans 
Appeals.  Failure  to  do  so  may  result  in 
proceedings  under  \  14.633  of  this 
chapter  to  terminate  the  attorney's  or 
agent's  right  to  practice  before  the 
Department  of  Veterans  Affairs  and  the 
Board  of  Veterans  Appeals  and/ or 
prosecution  under  the  provisiois  of  38 
U.S.C.  3405. 
(Authority:  38  U.S.C  3402, 3404(c).  3405) 

(20410   Rutanafayiwantef 

llRI 

I  of  Velsrane  Afteirs 

let 


(a)  ApplicabiUty  of  rule.  The 
provisions  of  this  section  apply  to  the 
services  of  representatives  with  respect 
to  benefits  under  laws  administered  by 
the  Department  of  Veterans  Affairs  in 
all  proceedings  before  Department  of 
Veterans  Affairs  personnel  or  before  the 
Board  of  Veterans  ^>peals  regardless  of 
whether  an  appeal  has  been  inttieted. 

(b)  General.  Any  rct»esentative  may 
be  reimbursed  for  expenses  incurred  on 
behalf  of  a  veteran  or  a  veteran's 
dependents  or  survivors  In  the 
prosecution  of  a  daim  for  benefits 
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pending  before  the  Department  of 
Veterans  Affairs.  Whether  such  a 
representative  will  be  reimbursed  for 
expenses  and  the  method  of  such 
reimbursement  is  a  matter  to  be 
determined  by  the  representative  and 
the  claimant  or  appellant  Expenses  are 
not  payable  directly  to  the 
representative  by  the  Department  of 
Veterans  Affairs  out  of  benefits 
detennined  to  be  due  to  a  claimant  or 
appellant  Unless  required  in 
conjunction  with  a  motion  for  the  review 
of  expenses  filed  in  accordance  with 
paragraph  (d)  of  this  section,  agreements 
for  the  reimbursement  of  expenses  need 
not  be  filed  with  the  Department  of 
Veterans  Affairs  or  the  Board  of 
Veterans  Appeals. 

(c)  Nature  of  expenses  subject  to 
reunbursement  "Expenses"  include 
nonrecurring  e3q>enses  incurred  directly 
in  the  prosecution  of  a  claim  for  benefits 
upon  behalf  of  a  claimant  or  appellant 
Examples  of  such  ejqienses  include 
expenses  for  travel  specifically  to  attend 
a  hearing  with  respect  to  a  particular 
claim,  the  cost  of  copies  of  medical 
records  or  other  documents  obtained 
from  an  outBide  source,  the  cost  of 
obtaining  the  services  of  an  expert 
witness  or  an  expert  opinion,  etc. 
"Expenses"  do  not  include  normal 
overiiead  costs  of  the  representative 
such  as  office  rent  utilities,  the  cost  of 
obtaining  or  operating  office  equipment 
or  a  legal  library,  salaries  of  the 
representative  and  his  or  her  support 
staff,  the  cost  of  office  supplies,  etc. 

(d)  Expense  charges  permitted— 
motion  for  review  of  expenses. 
Reimbursement  for  the  expenses  of  a 
representative  may  be  obtained  only  if 
the  e;q)enses  are  reasonable.'The  Board 
of  Veterans  Appeals  may  review 
expenses  charged  by  a  representative 
upon  the  motion  of  the  claimant  or 
appellant  and  may  order  a  reduction  in 
the  expenses  charged  if  it  finds  that  they 
are  excessive  or  unreasonable.  Such 
motions  must  be  in  writing.  They  must 
include  the  name  of  the  veteran,  the 
name  of  the  claimant  or  appellant  if 
other  than  the  veteran  (e.g.,  a  veteran's 
survivor  or  guardian),  and  the  applicable 
Department  of  Veterans  Affairs  ffle 
number.  They  must  specifically  identify 
which  expenses  charged  are  felt  to  be 
unreasonable  and  the  reason,  or 
reasons,  why  the  amount  of  the 
expenses  is  felt  to  be  excessive  or 
unreasonable.  Such  moti<Mas  must  be 
filed  at  the  following  address:  Office  of 
the  Chairman.  Special  Legal  Assistant 
(OlC).  Board  of  Veterans  Appeals*  810 
Vermont  Avenue  NW.  WasUngton.  DC 
20420.  The  appellant  or  claimant  as 
applicable,  must  mall  a  copy  of  the 


motion  to  the  representative,  with  a 
return  receipt  requested.  The  receipt 
which  must  bear  the  signature  of  the 
representative  or  an  employee  of  the 
representative,  must  den  be  filed  with 
the  Board  at  the  same  address  as  proof 
of  service  of  the  motion.  The 
representative  may  file  a  response  to  the 
motion  with  the  Board  at  the  same 
address  not  later  than  30  days  following 
the  date  of  receipt  of  the  copy  of  the 
motion.  The  representative  must  mail  a 
copy  of  any  such  response  to  the 
appellant  with  a  return  receipt 
requested  The  receipt  which  must  bear 
the  signature  of  the  appellant  must  then 
be  filed  with  the  Board  at  the  same 
address  as  proof  of  sovice  of  the 
response,  llie  ruling  on  the  motion  will 
be  by  the  Chairman.  Factors  considered 
in  determining  whether  expenses  are 
excessive  or  unreasonable  include  the 
complexity  of  the  case,  the  potential 
extent  of  benefits  recoverable,  whether 
travel  expenses  are  in  keeping  with 
expenses  normally  incurred  by  other 
representatives,  etc. 

(Authority:  38  U.S.C.  3401) 

120.611  RutoeiLCoHthMMtlonor 
wpwsenuuon  toBowtng  death  of  a 
MamHii  Or  appsamL 

A  recognized  organization,  attorney, 
agent  or  person  properly  designated  to 
represent  a  claimant  or  appellant  will  be 
recognized  as  the  reptesentative  of  his 
or  her  survivors  for  a  period  of  one  year 
following  the  death  of  the  claimant  or 
appellant  A  representative  may  also 
continue  to  act  with  respect  to  any 
appeal  pending  upon  the  death  of  the 
claimant  or  appellant  until  such  time  as 
a  final  decision  has  been  promulgated 
by  the  Board  of  Veterans  Appeals.  The 
provisions  of  this  sectf  on  do  not  apply  to 
any  survivor  who  has  appointed  another 
representative  in  accordance  with  these 
rules  or  who  has  indicated  in  writing 
that  he  or  she  does  not  wish  to  be 
represented  by  the  claimant's  or 
appellant's  representative.  Written 
notice  that  a  survivor  does  not  wish  to 
be  represented  by  the  claimant's  or 
appellant's  representative  will  be 
effective  when  received  by  the  agency 
of  original  jurisdiction  or,  if  the  case  has 
been  certified  to  the  Board  for  appellate 
review,  by  the  Board  of  Veterans 
Appeals. 

(Authority:  38  US.C  340e-d404) 
H20J12-2a8n  Wsservedl 
Subpart  H— Hearings  on  Appeal 

|2a700   Rule  TOOL  QamraL 

(a)  Ri^t  to  a  hearing-  A  hearing  on 
appeal  will  be^anted  if  an  appellant  or 
an  appellant's  represntative  acting  on 


his  or  her  behaU,  ejqnesses  a  desire  to 
appear  in  person. 

(b)  Purpose  of  hearing.  The  purpose  of 
a  hearing  is  to  receive  argument  imd 
testimony  relevant  and  material  to  the 
appellate  issue.  It  is  contMiq>lated  tibat 
the  appellant  and  witnesses,  if  any,  wUl 
be  present.  A  personal  hearing  will  not 
normally  be  scheduled  scdely  for  the 
purpose  of  receiving  argument  by  a 
representative.  Such  argianent  should  be 
submitted  in  the  form  of  a  written  briet 
Oral  aigument  may  also  ke  submitted  on 
audio  cassette  for  transcdption  for  die 
record  in  accordance  witti  paragraph  (d) 
of  this  section.  Requests  fcr 
appearances  by  representatives  alone  to 
personally  present  argument  to 
Members  of  the  Board  may  be  granted  if 
good  cause  is  shown.  Whether  good 
cause  has  been  shown  will  be 
determined  by  the  presiding  Member  of 
the  hearing  panel  involved. 

(c)  Nonadversarial  proceedings. 
Hearings  conducted  by  and  for  the 
Board  are  sx  parte  in  nature  and 
nonadversariaL  Parties  to  the  hearing 
will  be  permitted  to  ask  questions, 
including  foUow-up  questfons,  of  all 
witnesses  but  cross-examination  will 
not  be  permitted.  ProceedingB  will  not 
be  limited  by  legal  rules  of  evidence,  but 
reasonable  bounds  of  relevancy  and 
materiality  will  be  maintahied.  llie 
presiding  Member  may  set  reasonable 
time  limits  for  the  presentation  of 
argument  and  may  exclude  documentary 
evidence,  testimony,  and/or  aigument 
which  is  not  relevant  or  material  to  the 
issue,  or  issues,  being  considered  or 
which  is  unduly  repetitiots. 

(d)  Informal  hearings.  This  term  is 
used  to  describe  situations  in  which  the 
appellant  cannot  or  does  not  wish  to, 
appear.  In  the  absence  of  the  appellant 
the  authorized  representative  may 
present  oral  arguments,  not  exceeding  30 
minutes  in  length,  to  the  Board  on  an 
audio  cassette  without  personaUy 
appearing  before  a  Board  of  Veterans 
Appeals  hearing  panel.  These  arguments 
will  be  transcribed  by  Board  personnel 
for  subsequent  review  by  the  panel 
members.  Tliis  procedure  will  not  be 
construed  to  satisfy  an  appellant's 
request  to  appear  in  person. 

(Authority:  See  38  U.S.C  400e,  4004(a). 
4005(a)) 

9  20.701    Rule  701.  Who  may  prsosnt  ersl 
arguHMnt 

Only  the  appellant  and/or  his  or  her 
authorized  representativa  may  appear 
and  present  argument  in  eiqiport  of  an 
appeal  At  Ine  request  of  an  appellant  a 
Veterans  Benefits  Counselor  of  the 
Department  of  Veterans  Affairs  may 
present  the  appeal  at  a  hoariog  befora 
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the  Board  of  Veterans  Appeals  or  before 
Department  of  Veterans  Alhln  field 
personnel  acttaig  for  the  Board. 

(Authority:  38  VAC  4002, 400((a).  4006) 


§20.702 
Of 


702. 

Of 
bl 
iJurfsdM 

or  ▼  viotot 
Ap^ealB  at  field  taoMea. 

(a)  General.  To  the  extent  that 
offidals  scheduling  hearings  for  or  on 
behalf  of  the  Board  of  Veterans  Appeals 
determine  that  necessary  physical 
resources  and  qualified  personnel  are 
available,  hearfaigs  will  be  scheduled  at 
the  convenience  of  appellants  and  their 
r^resentatives.  with  consideration  of 
the  travel  distance  involved.  While  a 
Statement  of  the  Case  shmild  be 
prepared  prior  to  the  hearing,  it  is  not  a 
prerequisite  for  a  hearing  and  an 
appellant  may  request  that  the  hearing 
be  scheduled  prior  to  issuance  of  the 
Statement  of  flie  Case. 

(Authority:  38  U.S.a  400Z,  4004(a),  4005(a)) 

(b)  Notification  of  hearing.  When  a 
hearing  is  scheduled,  the  person 
requesting  it  will  be  notified  of  its  time 
and  place,  and  of  the  fact  that  the 
Government  may  not  assume  any 
expense  incurred  by  the  appellant  the 
representative  or  witnesses  attendtaig 
the  hearing. 

(Authority:  38  U&C  4002. 4004(a).  4006(a)) 

(c)  Requests  for  changes  in  hearing 
dates.  (1)  The  appellant  or  the 
representative  may  request  a  different 
date  for  the  hearing  witUn  60  days  from 
the  date  of  the  letter  of  notification  of 
the  time  and  place  of  flie  hearing,  or  not 
later  than  two  weeks  prior  to  the 
scheduled  hearing  date,  whichevo'  is 
earlier.  The  request  must  be  in  writhig, 
but  the  grounds  for  the  request  need  not 
be  stated.  Only  one  such  request  for  a 
change  of  the  date  of  the  hearing  willbe 
granted,  subject  to  the  interests  of  other 
parties  if  a  simultaneously  contested 
claim  is  involved.  In  tiie  case  of  hearings 
to  be  conducted  by  the  Board  of 
Veterans  Appeals  in  Washington,  DC. 
such  requests  for  a  new  heartaig  date 
must  be  filed  with:  Chief.  Hearing 
Section  (014B),  Board  of  Veterans 
Appeals,  810  Vermont  Avenue  NW., 
Washington,  DC  2042a  In  the  case  of 
hearings  conducted  fw  the  Board  by 
agency  of  original  jurisdiction  personnel 
the  requests  must  be  filed  with  the  office 
of  the  official  of  the  Dqiurtment  cf 
Veterans  Affairs  who  signed  tfie  notice 
of  the  original  hearing  date. 

(2)  After  the  period  described  hi 
paragraph  (c)(l}  of  tUs  section  has 
passed,  or  aftii>r  one  dmmge  fan  die 
hearing  datoie  granted  based  on  a 


request  received  during  sudi  period,  the 
date  of  the  hearing  will  become  fixed 
After  a  hearing  date  has  become  fixed 
an  extenrion  of  time  for  appearance  at  a 
hearing  will  be  granted  only  for  good 
cause,  with  due  consideration  of  the 
interests  of  other  pardes  if  a 
simultaneously  contested  claim  is 
involved.  Examples  (rf  good  cause 
indude,  but  are  not  limited  to.  illness  of 
the  appellant  and/or  representative, 
difficulty  in  obtaining  necessary  records, 
and  unavailability  of  a  necessary 
witness.  The  motion  for  a  new  hearing 
date  must  be  in  writing  and  must 
explain  yihy  a  new  hearing  date  is 
necessary.  If  good  cause  is  shown,  the 
hearing  will  be  rescheduled  for  the  next 
avaUable  hearing  date  after  the 
appellant  or  his  or  her  representadve 
gives  notice  that  the  contin^cy  which 
gave  rise  to  the  request  for 
postpon«nent  has  been  removed. 
Ordinarily,  however,  hearings  will  not 
be  postponed  more  than  30  days.  An 
adverse  determination  by  the  agency  of 
original  jurisdiction  as  to  whether  good 
cause  for  postponement  has  been  uown 
is  an  appealable  issue.  In  the  case  ot  a 
hearing  conducted  liy  die  Board  of 
Veterans  ^ipeals  in  Washington.  DC, 
whether  good  cause  for  establishing  a 
new  hearing  date  has  been  shown  will 
be  determined  by  the  presiding  Member 
of  the  hearing  panel  assigned  to  conduct 
the  hearing.  In  the  case  of  hearings  to  be 
conducted  by  the  Board  of  Veterans 
Appeals  in  Washington,  DC,  the  motion 
for  a  new  hearing  date  must  be  filed 
widi:  Office  of  the  Chairman.  Special 
Legal  Assistant  (OlC),  Board  of  Veterans 
Appeals,  810  Vermont  Avenue  NW., 
Washington,  DC  20420.  In  die  case  of 
hearings  conducted  for  the  Board  by 
agency  of  original  jurisdiction  personnel 
the  motion  must  be  filed  with  the  office 
of  the  official  of  die  Department  of 
Veterans  Affairs  who  signed  the  notice 
of  the  original  hearing  date. 

(Authority:  38  U.S.C  4002, 4004(a),  4006(a), 
4005A) 

(d)  Failure  to  aopearfor  a  scheduled 
hearing.  If  an  appellant  fails  to  appear 
for  a  scheduled  hearing  and  a  request 
for  postponement  has  not  been  received 
and  granted  the  case  will  be  processed 
as  though  the  request  for  a  hearing  had 
been  withdrawn.  No  further  request  for 
a  hearing  will  be  granted  in  the  same 
appeal  imless  such  failure  to  appear  was 
with  good  cause  and  the  cause  for  the 
failure  to  appear  arose  under  such 
circumstances  that  a  timriy  request  for 
postponement  could  not  have  been 
submitted  prior  to  the  scheduled  hearing 
date.  A  motion  for  a  new  hearing  date 
following  a  fsihire  to  appear  must  be  tai 
writing:  must  be^  submitted  not  more 


than  15  days  following  the  orighial 
hearing  date;  and  moat  set  forth  the 
reason,  or  reasons,  for  die  faUura  to 
appear  et  die  originally  sched^ed 
hearing  and  die  reason,  or  reasons,  why 
a  timefy  request  for  postponement  could 
not  have  been  submitted  In  the  case  of 
hearings  to  be  conducted  by  the  Board 
of  Veterans  ^ypeals  bi  Washington.  DC 
the  motion  must  be  filed  with:  Office  of 
the  Chairman,  Special  Legal  Assistant 
(OlC),  Board  of  Veterans  Appeals,  810 
Vermont  Avenue  NW^  Washhigton,  DC 
2042a  In  the  case  of  hearings  conducted 
for  die  Board  by  agency  of  original 
jurisdiction  personnel  the  motion  must 
be  filed  with  the  office  of  the  official  of 
the  Department  of  Veterans  Affairs  wrbo 
signed  the  notice  of  the  original  hearing 
date.  If  good  cause  is  shown,  the  hearing 
will  be  rescheduled  for  the  next 
available  hearing  date  after  the 
appellant  or  his  or  her  representetive 
gives  notice  that  the  contingency  which 
gave  rise  to  the  failure  to  appear  has 
been  removed.  An  adverse 
determination  by  the  agency  of  original 
jurisdiction  as  to  whether  good  cause  for 
failure  to  appear  has  been  shown  is  an 
appealable  issue.  In  the  case  of  hearings 
before  the  Board  of  Veterans  Appeals  in 
Washington.  DC  whether  good  cause 
for  such  failure  to  appear  has  been 
esteblished  will  be  determined  by  the 
presiding  Member  of  the  hearing  panel 
to  w^ich  the  case  was  assigned. 

(Authority:  38  U.S.C  4002, 4004(a),  400S(a). 
400SA) 

(e)  Withdrawal  of  hearing  requests.  A 
request  for  a  hearing  may  be  withdrawn 
by  an  appellant  at  any  time  before  the 
date  of  the  hearing.  A  request  for  a 
hearing  may  not  be  withdrawn  by  an 
appellant's  representative  without  the 
consent  of  the  appellant  In  the  case  of 
hearings  to  be  conducted  by  the  Board 
of  Veterans  Appeals  in  Washington.  DC 
the  notice  of  withdrawal  must  be  sent 
to:  Chief.  Hearing  Section  (014B),  Board 
of  Veterans  ^peals.  810  Vermont 
Avenue  NW..  Washington,  DC  2042a  In 
the  case  of  hearings  conducted  for  the 
Board  by  agency  of  original  jurisdiction 
personnel,  the  notice  must  be  sent  to  the 
office  of  the  official  of  the  Department  of 
Veterans  Affairs  who  signed  the  notice 
of  the  original  hearing  date. 

(Authority:  38  U.S.C  4002, 4004(a).  4005(a)) 
f20.70S   Ruls  70S.  When  right  10  Travel 


A  Travel  Board  hearing  is  a  "hearing 
on  appeal".  Accordingly,  there  is  no 
right  to  a  hearing  before  a  traveling 
Secdon  of  the  Board  untU  sodi  time  as  a 
Notice  of  Disagreement  has  been  filed 
Any  request  for  such  a  hearing  filed 
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with  a  Wattce  of  Ditagi  umnrt.  »<  flied 
subseqaent  to  te  Hi^  flf  a  NoHw  of 
Disagraonenl,  «rlH  be  aoititad  bjr  (1m 
agency  of  eci^oal  fwiadictiaB.  Requeata 
for  audi  beariiati  baf on  •  NoMee  «{ 
Dtaagraaoaat  baa  be«a  filed,  or  after  ttw 
Board  baa  entend  •  final  AedaioB  ia  Iba 
caae  on  tbe  iaaua  (or  ieaiiea)  appealed 
(with  (he  exoaplioa  of  requesta  for  ancfa 
heeiingi  In  ooaJBiKiion  with  raqveats 
for  reoonaldaratieB  of  a  prior  Board 
decMon)  wiU  be  rented. 

(AMborttr  M  U.S.C  MeS(a),  4010) 


tao.7tM  wriayp*. 
of  naannBB  aonoHD 
oacaofia  or  Die  voani  or  t( 
atOapartnanI  of  Velaiaiia  Affaira  fMd 


(a)  GsnerEi/.  Travel  Board  hearings  are 
conducted  during  prescfaeduled  visttt  to 
Department  tH  Veterans  Affairs  fadfities 
by  travefing  Sections  of  fte  Board  of 
VetenunT  Appeals.  The  hearings  wfll  be 
scheduled  during  such  visfts  in  the  order 
in  which  requests  for  sudi  hearings 
were  received  by  tiie  agency  of  origmal 
jurisdiction.  Re<iBe8ts  for  lYavel  Board 
nearings  must  be  submitted  to  the 
agency  of  ort^hial  jurisdiction,  in 
writing,  and  shoidd  not  be  submitted 
directly  to  the  Board  of  Veterans' 
Appeals. 

(b)  NoUflootion  tfneoiiitg.  When  a 
hearing  is  scbeduled,  the  person 
requesttag  K  wlfl  be  nottfiied  of  its  tine 
and  place,  and  of  (be  fact  that  the 
GovenmieBt  any  not  assume  any 
expense  incurred  by  the  appellant,  die 
representative  or  witnesses  attending 
the  healing. 

(c)  Ret/uo8tit  for  cnangn  in  tworing 
dates.  Requests  for  a  diange  tn  a  Travel 
Board  hearing  date  may  be  made  at  any 

,  time  prior  to  4ie  scheduled  date  of  Ae 
hearing  tf  good  cause  is  shown.  Sudi 
requests  must  t)e  m  writing,  most 
explain  why  a  new  hearing  date  is 
necessary,  and  most  be  Sed  wMi  fbn 
office  of  the  official  of  the  Department  of 
Veterans  Affairs  who  signed  tbe  notice 
of  the  original  bearing  date.  Examples  of 
good  cause  indnde,  but  are  not  limited 
to,  fflness  of  tbn  app^ant  and/or 
representative,  dflliuinty  in  obtaining 
necessary  records,  end  unavailability  of 
a  necessary  witness.  If  good  cause  is 
shown,  me  ^vvel  Board  hearing  win  be 
rescheduled  for  die  next  available 
Travel  Board  bearing  date  after  tbe 
appellant  or  his  or  her  representative 
gives  nottee  tkat  me  contingency  wUch 
gave  rise  to  the  request  for 
puaHwuemaBt  bas  been  removed.  If 
good  causa  ia  not  afaowD.  (be  appaUaat 
and  his  or  bar  rsptassutaUva  wtil  be 
pRRBptty  aatffied  and  given  an 
ojipwluaili  la 
previously  aofaadalfld.  if  (be 


elects  not  to  apf>ear  at  tbe  pmcbednied 
data,  (be  lequeat  fef  a  Travri  Board 
haariog  wlU  be  ooBStdered  to  have  been 
wltltdrawu.  fai  audi  cases,  however,  the 
record  will  be  soharttted  to  the  presiding 
Member  of  the  travtUng  Section  for 
review  when  fiie  trtveliag  Section  cf  dw 
Board  arrives  at  tfaa  agency  of  original 
jurisdictkm  to  conduct  Travel  Bou4 
heeoings.  If  &e  pretfdiag  Member  does 
not  coocar  with  tbe  determination  that 
good  caase  has  not  been  showa  the 
Travel  Board  hearitg  will  be 
reschedaled  for  the  next  available 
Travel  Board  bearlag  date  after  the 
contingency  wUch  gave  rise  to  the 
request  for  postpooement  has  been 
reradVed. 

(d)  Faifure  to  appear  fo"  a  at^teduled 
hearing,  ff  an  appelant  fails  to  appear 
for  a  schediued  Travel  Bosrd  hearing 
and  a  request  for  pastponement  has  not 
been  received  and  (ranted,  me  case  w9 
be  processed  as  tfaon{^  the  request  for  a 
hearing  bad  been  witi^drawn.  No  farther 
request  for  a  hearing  will  be  granted  in 
the  same  appeal  uriess  sudi  hiflure  to 
appear  was  with  good  caase  and  the 
cause  for  tbe  faifaut  to  appear  arose 
under  sudi  drcnmtftances  that  a  timely 
request  for  postponement  ooold  not 
have  been  submittad  prior  to  the 
sdieduled  hearing  date.  A  motion  for  a 
new  hearing  date  fbUowlng  a  fafluie  to 
appear  for  a  sdiedaled  Travel  Board 
hearing  must  be  in  writing,  must  be  fned 
within  15  days  of  tke  ori^ioally 
sdieduled  bearing  date,  and  must 
explain  why  the  appellant  failed  to 
appear  for  die  heating  and  why  a  timely 
request  for  a  new  bearing  date  could  not 
have  been  submitted.  Sudi  motions 
must  be  filed  with:  Office  of  the 
Chairman,  Spedal  Legal  Assistant 
(09C),  Board  of  Veteraiu  Appeals,  810 
Vermont  Avenue,  NW.,  Washington.  DC 
20420.  If  good  cause  is  shown,  the 
hearing  will  be  resdiednled  for  the  next 
available  hearing  date  after  the 
contingency  wfaidi  gave  rise  to  the 
failure  to  appear  has  been  removed. 
Whether  good  cause  for  each  failam  to 
appear  has  been  estaUisbed  will  be 
deletmined  by  the  presiding  Member  of 
the  traveliog  Sectian  of  tbe  Board.  If 
good  cause  is  shown,  tbe  Travel  Board 
bearing  will  be  resdieduled  for  the  next 
available  Trav^  Board  b»nrii^  date 
after  die  appdlent  or  his  or  her 
representative  gives  notice  that  tbe 
contingenqr  which  gave  rise  to  the 
failure  to  appear  Iks  been  removed. 

[b\  Withdrawal  of  Trav^  Board 
heaiwg  BB^wattM.  A  raqneat  far  a  Travel 
Board  bearing  asay  be  withdrawn  hf  am 
appellant  at  any  time  before  da  date  «C 
the  bearing.  A  le^MBt  for  •  "bswel 
Boara  bearing  may  aat  ba  wHbdrasni  by 


an  appellant'a  lepiasaidaflve  wilbeat 
the  oonseaft  of  tbe  avpellanL  Noticeo  of 
withdraw^  must  bafaMrssded  to  the 
office  of  the  Department  of  Veterans 
Affairs  offidal  who  sigi^ed  the  notice  of 
the  beartog  dale.  ' 

(Authority:  38  U3.a  UlOtipi.  1010) 

S  20.705    Rule  TOS. 


A  hearing  on  appeal  may  be  held  in 
one  of  the  foDowing  places  at  the  option 
of  the  appeOant 

(a)  Before  a  Section  of  the  Board  of 
Veterans  Appeals  in  Washington,  DC  or 

(b)  Before  a  traveling  Sectton  of  die 
Board  of  Veterans'  Appeals.  Such 
hearingi  are  held  dmiqg  pieschaduled 
visits  to  Department  of  Veterans  Aff^is 
facilities  having  adequate  physical 
resources  and  personnel  for  the  stqiport 
of  such  beartogs. 

(c)  Before  appropriate  personnel  in  tbe 
Department  <tf  Veterans  Affairs  facility 
having  original  jurisdiotfoB  over  tbe 
claim  at  issue,  acting  ae  a  hearing 
agency  for  die  Board  of  Veterans' 
Appeals.  If  die  app^ant  resides  widdn 
the  jurimfiction  of,  or  in  closer  proximity 
to,  a  Department  of  Veterans  Affoirs 
facility  other  than  die  one  that  rendered 
the  determination  at  isaoe,  die  appellant 
may  request  niat  me  bearing  be 
conducted  at  the  more  convenient 
facility.  That  request  will  be  granted 
upon  the  oerdficatiaB  ef  dw  director  of 
the  second  facility  that  that  facility  has 
appropriate  physical  and  personnel 
resources,  induding  personnel  with 
expertise  ia  the  issues  involved. 
avaUaUe  to  conduct  sadia  bearing 
within  a  reasonable  period  of  time. 
Personnel  conducting  such  hearings  as 
ageato  for  tiia  Board  ol  Veterans' 
Afqpaals  will  aUow  the- appelant  and/at 
repreaeatative  to  present  any  aigoment 
and  teettsoony,  as  wellas  anr  witaesses 
before  the  paiid,  sobjed  to  the 
exduston  of  testimonif,  docnmentaiy 
evidence,  aad/or  aigidnent  which  is  not 
relevant  or  aoaterial  to  the  issues  being 
considered  or  «^ch  is  unduly 
repetitious.  Role  706  (f  ^OJOO  of  Uus 
part)  and  Rules  TOO  tluou^  713 

(9  S  20708  droc«h  2a718  of  Uiis  part) 
are  appUcableto  this  paragraph. 

(AulhorHy:  M  U.S.C  4001  mMM,  40e6(a), 
401iq 

faoLTOt 


The  presiding  Member  of  a  hearing 
panel  is  vespouible  far  tbe  oondact  of 
the  hearing,  adniaietnition  of  dMoatb 
or  affinnatiea  and  foe  rakng  OB 
questieas  of  peeoedu^  Ibe  praeidiBg 
Member  will  aeeaee  mat  (in  oaunanf 
the  hearing  1 
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issae.  or  issues,  on  appeal  and  that  there 
is  no  cross-exandnatton  of  the  parties  or 
witnesses.  The  presiding  Member  will 
take  such  steps  as  may  be  necessary  to 
maintain  good  order  at  hearings  and 
may  terminate  a  hearing  or  direct  that 
the  offending  party  leave  the  hearing  if 
an  appellant,  representative,  or  witaess 
persiste  in  disruptive  behavior. 

(Authority:  38  U.S.C  4002, 4004(a),  4005(a)) 
§20.707   Ruto  707.  When  a  hearing  panel 


(a)  Hearings  in  Washington.  DC. 
Hearings  held  before  a  Section  of  the 
Board  of  Veterans'  Appeals  in 
Washington,  DC,  are  normally  held 
before  Members  who  will  make  die  final 
decision  on  the  appeal 

(b)  Hearings  held  before  traveling 
Sections  of  die  Board.  Hearings  held 
before  traveling  Board  Sections  are 
normally  held  before  Members  who  will 
make  the  final  decision  on  the  appeal 
unless  an  issue  on  appeal  involves 
radiation.  Agent  Orange,  or  asbestos 
exposure;  the  case  involves  the 
reconsideration  of  a  prior  Board  of 
Veterans'  Appeals  dedsion;  or  the 
hearing  panel  consisU  of  fewer  than 
three  Members  of  die  Board.  Appeals 
involving  radiation.  Agent  Orange,  or 
asbestos  exposure  issues  will  be 
decided  by  Board  Members  spedalizing 
in  those  issues.  Dedsions  in  appecds 
involving  reconsideration  of  a  prior 
Board  of  Veterans  Appeals  dedsion  on 
the  same  issue,  or  issues,  may  involve 
Board  Members  in  addition  to  those 
Members  malting  up  the  traveling 
Section.  An  expanded  reconsideration 
panel  considering  issues  involving 
radiation.  Agent  Orange,  or  asbestos 
exposure  wiU  indude  both  the  traveling 
Section  and  Board  Members^pedalizing 
in  those  issues.  If  a  Travel  Board  panel 
is  comprised  of  fewer  than  three  Board 
Members,  the  Chairman  may  assign  an 
additional  Member,  or  Members,  to 
constitute  a  three-Member  panel  which 
wrill  make  the  final  dedsion  in 
Washington,  DC. 

(Authority:  38  U.S.C  4002, 4(l04(a],  4010) 

1 20.708   Riite  700.  Prshearing  contersnoe. 

An  appellant's  authorized 
representative  may  request  a  prehearing 
conference  with  the  presiding  Member 
of  a  hearing  panel  in  order  to  dariiy  the 
issues  to  be  considered  at  a  hearing  on 
appeal,  obtain  rulings  on  the 
admissibility  of  evidmce,  develop 
stipulations  of  fact,  establish  the  length 
of  argument  which  will  be  permitted,  or 
take  other  steps  which  will  make  die 
heating  itself  mora  effident  and 
productive.  With  respect  to  hearings  to 
be  held  before  Members  of  the  Boud  at 


Washington.  DC.  arrangsmento  for  a 
prehearing  conference  must  be  made 
through:  Chiet  Hearing  Section  (014B), 
Board  of  Veterans'  Appeals,  810 
Vennont  Avenue,  NW.,  Washington,  DC 
2042a  Requesta  for  prehearing 
conferences  in  cases  involving  heculngs 
to  be  held  before  traveling  Sections  of 
the  Board  and  hearings  to  be  held  before 
Department  of  Veterans  Affairs 
personnel  acting  as  agents  for  the  Board 
must  be  addressed  to  the  office  of  the 
Department  of  Veterans  Affain  offidal 
who  signed  the  letter  giving  notice  of  the 
time  and  place  of  the  hearing. 

(Authority:  38  U.S.C  4002, 4004(a),  400S(a]) 
S  20L708   Ruto  708.  Proeurement  of 


If  it  appean  during  the  course  of  a 
hearing  that  additional  evidence  would 
assist  in  the  review  of  the  questions  at 
issue,  the  presiding  Memb^  may  direct 
that  the  record  be  left  open  so  that  the 
appellant  and  his  or  her  representative 
may  obtain  the  desired  evidence.  The 
presiding  Member  will  determine  the 
period  of  time  during  which  the  record 
wiU  stay  opeiL  considering  the  amount 
of  time  estimated  by  the  appellant  or 
representative  as  needed  to  obtain  the 
evidence  and  other  facton  adduced 
during  the  hearing.  Ordinarily,  the 
period  will  not  exceed  60  days,  and  will 
be  as  short  as  possible  in  order  that 
appellate  consideration  of  the  case  not 
be  unnecessarily  delayed. 

(Authority:  38  U.S.C  4002, 4004(a),  4006(a]]     . 

f  20.710   Rute710.Wltnesseeathearinga. 

(a)  General  The  testimony  of 
witnesses,  induding  appellants,  will  be 
heard.  Testimony  may  indude 
presentations  by  Membera  of  the 
Congress  or  Congressional  staff 
members  appearing  on  an  appellant's 
behalf. 

(b)  Testimony  under  oath.  All 
testimony  must  be  given  under  oath 
unless  excused  because  of  religious 
prindples  or  other  good  cause.  If  the 
witoess  declines  to  take  an  oath,  he  or 
she  must  be  informed  that  testimony 
will  be  permitted  on  affirmation.  Ibe 
witoess  must  then  be  requested  to  make 
a  solemn  declaration  as  to  the  truth  of 
the  testimony  about  to  be  given.  The 
witoess  may  use  such  woi^  as  he  or 
she  considen  btoding  on  his  or  her 
consdence.  Administration  of  the  oath 
for  the  sole  purpose  of  presentiiig 
contentions  and  argument  is  not 
required. 

(Authority:  38  U.S.C.  4002, 4004(a),  4005(a)) 


820.711    Rute711.l 

(a)  General.  An  appellant,  or  his  or 
her  representative,  may  arrange  for  the 


production  of  any  tangible  evidence  or 
the  voluntary  appearance  of  any 
witnesses  desired.  When  neoessaiy 
evidence  can  not  be  obtafaied  to  any 
other  reasonable  way,  the  appellant,  or 
his  or 'her  representative,  may  move  that 
a  subpoena  be  issued  to  compel  the 
attendance  of  witaesses  residing  within 
100  miles  of  the  place  whwe  a  heating 
on  appeal  is  to  be  held  and/or  to  cnnpel 
the  production  of  tangible  evidence.  A 
subpoena  will  not  be  issued  to  compel 
the  attendance  of  Department  of 
Veterans  Affairs  adjudicatory 
persoimel. 

(b)  Contents  of  motion  for  subpoena. 
The  motion  for  a  subpoena  must  be  to 
writing,  must  deariy  show  the  name  and 
address  of  each  witaess  to  be 
subpoenaed,  must  dearly  identify  all 
documentary  or  other  tangible  evidence 
to  be  produced,  and  must  explain  why 
the  attendance  of  the  witaess  and/or  die 
production  of  the  tangible  evidence 
cannot  be  obtained  without  a  subpoena. 

(c)  Where  motion  for  subpoena  is  to 
be  filed.  In  cases  in  which  Uie  appellate 
record  has  been  transferred  to  the  Board 
of  Veterans'  Appeals  in  Washington. 
DC  motions  for  a  subpoena  must  be 
filed  with  the  Office  of  the  Chairman, 
Spedal  Legal  Assistant  (OIC),  Board  of 
Veterans  Appeals,  810  Vermont  Avenue 
NW.,  Washington.  DC  20420.  In  Uiose 
cases  where  the  appellate  record  has 
not  been  transferred  to  the  Board,  such 
motions  must  be  filed  with  the  Director 
of  the  Department  of  Veterans  Affain 
fadlity  where  the  appellate  record  is 
located. 

(d)  When  motion  for  subpoena  is  to  be 
filed  in  cases  involving  a  hearing  on 
appeal.  Motions  for  the  issuance  of  a 
subpoena  for  the  attendance  of  a 
witaess,  or  the  production  of  documente 
or  other  tangible  evidence,  at  a  hearing 
on  appeal  must  be  filed  not  later  than  30 
days  prior  to  the  hearing  date. 

(e)  Ruling  on  motion  for  subpoena.  In 
cases  in  which  the  appellate  record  has 
been  transferred  to  the  Board  of 
Veterans'  Appeals  to  Washington.  DC 
the  ruling  on  the  motion  will  be  made  by 
the  ChainnaiL  In  those  cases  where  the 
appellate  record  has  not  been 
transferred  to  the  Board,  the  ruling«n 
the  motion  will  be  made  by  the  D^ector 
of  the  Department  of  Veterans  Affairs 
facility  where  the  appellate  record  is 
located.  In  cases  where  the  production 
of  documente  or  other  tangible  evidence 
is  sought,  the  granting  of  the  motion  may 
be  condittoned  upon  the  advancement 
by  the  appellant  of  the  reasonable  cost 
of  producing  the  books,  papers, 
documents,  or  other  tangible  evidence 
requested.  Denial  of  a  motion  for  a 
si^poena  l^  a  Director  of  a  Department 


I 
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of  VtteMM  A£E*«  iadlftjf  IM7  fas 
ai^aled  Is  tks  ChaimaB  of  tiai  Boaid 
of  VetertM  AiipMit. 

«tf£|raHM.  If  «■  iBdivkkul  Mcvod  wHh  ■ 
fabpocM  coosiden  tho  Mtbpoena  to  bo 
unreaMmabh  or  opproMlvo,  he  or  oiie 
may  Bove  that  the  avI^KMBa  bt 
quoafaed  or  nodified.  Such  motkMit  nuit 
n  io  wridng  and  must  ej^lfldn  why  the 
subpoeBa  is  uBraaiOBable  or  oppteaaiva 
and  what  relief  k  aoi^L  Sach  motioaa 
must  be  filed  widi  the  office  of  the 
official  whoiaaued  tfaa  sut^oeaa  not 
more  than  10  days  following  receipt  of 
the  subpoena.  Rulings  on  audi  motions 
win  be  made  by  the  official  who  issued 
the  subpoena,  who  will  inSorm  all 
interested  paitiea  of  the  ruling  in 
writins.  Such  ndings  are  final  and  are 
not  sw)a^  toaraeaL 

tg)  Service  ofeubpoenas.  the  official 
issuing  the  snfa4X)ena  wiS  serve  the 
subpoena  by  certified  mail,  return 
receipt  requested.  Hie  receipt,  which 
must  bear  the  rignature  tJ  Hxe  witneas  or 
of  the  custodian  of  die  tangible 
evidence,  and  a  cow  of  &e  si^poena 
will  be  filed  in  the  daims  folder,  loan 
guaranty  folder,  or  other  a^licable 
Department  of  Veterans  Affairs  records 
folder. 

(AittlMritr  3t  UAC  3SU.  «0B2(<4. 40IMM) 

120.711  iMem. 


No  expenses  incurred  by  an  appeflant, 
representBttre,  or  wltnees  inddont  to 
attendance  at  a  heeiteg  may  be  paid  by 
the  Government 

(Authority:  38  VS.C  111) 

facm  iii<ayM>iiiMtjigiiw 

(a)  Gsnera/.  If  a  heafii«  is  achedded 
fornny  party  to  a  staultaBeoMly 
contested  daim.  the  Board  wttt  aooord 
the  other  nonteating  dalraants  and  their 
repcesentativea.  if  any,  the  oppoftanlty 
to  be  presenL  Ite  appeilant  will  be 
allowed  to  pfeeent  opeoiaf  laatiuiuuy 
and  ai^aaieirt  TlienMftac  any  oter 
contesting  parly  who  wishes  to  do  so 
may  pceaent  taattnmay  and  atgmnent 
The  appellant  will  than  be  aliowed  an 
opportanity  to  piwmt  toatimoay  and 
aigonent  in  rebntuL  Groas-examinatlan 
will  not  be  allowed. 

(b)  Aeqoeete /br  QAai^gea  ia  Aeorir^ 
datee.  Any  party  to  a  eimataneaudy 
cooleeted  daim  aMy  nquBst  a  chn^  in 
a  hearing  date  in  acoordanoe  widi  tiie 
proviataas  of  Rule  702,  paraya^  (c) 

iS  20.702(0)  of  tUs  part),  or  Rub  7M, 
paragraph  (c)  (§  aG[704(<^  of  this  part), 
as  appttcaUe.  In  order  to  obtain  a  new 
hearing  <laiB  ander  the  provisions  of 
Rale  702.  pangnaph  (c)(i),  the  ooMODt  of 


all  other  Urteieeted  ptrties  most  be 
obtatoed  and  sofamittod  widi  the  requeat 
for  a  new  hearing  dale.  If  such  consent 
is  not  obtained,  para«>aph  (c)(ii)  of  tiiat 
rule  wiU  apply  even  iiou^  Ihe  request 
is  submitted  within  60  days  frooi  die 
date  of  die  letter  of  notificatian  of  the 
time  and  place  of  the  hearing.  A  copy  of 
any  motloo  for  a  new  hearing  date 
required  by  theae  ndes  must  be  mailed 
to  all  olher  interested  parties  b^ 
certified  mail,  retam  receipt  requested. 
The  receipts,  whidi  aast  bear  the 
signatuiea  of  the  othsr  interested 
parties,  and  a  letter  «q)Iaining  that  they 
relate  to  the  motion  fiir  a  new  hearing 
date  and  containing  ttie  applicable 
Department  of  Vetoram  Affairs  file 
number  mnst  be  filed  at  the  same 
addrees  where  the  motion  was  filed  as 
proof  of  service  of  the  motion.  Each 
interested  party  will  be  aUowed  a  period 
of  10  days  from  the  date  that  the  copy  of 
the  motian  was  reodired  by  that  party  to 
file  written  ai<gmnent  in  reeponse  to  dhe 
motion. 

(Authority:  98  U.S.C  4086A) 


fSOJM  lMe7l4.ltanfde(i 

[a]BoattiofVetenae'Appeah.A 
hearing  before  Membetv  of  the  Board, 
i^ethCT  held  in  Waabii^ton,  DC,  or 
before  a  traveling  Section,  wffl  be 
recorded  on  andio  tape.  In  those 
instances  where  e  ooinplete  written 
transcript  is  prepared,  that  transcript 
will  be  the  offidal  record  of  tiie  heuing 
and  the  tape  record^  wiH  be  retained 
at  the  Board  for  a  period  of  12  months 
foUowing  Ae  date  of  the  heating  as  a 
duplicate  record  of  tke  hearing.  Tape 
recordings  of  hearinfs  that  have  not 
been  transcribed  «viU  be  maintained  by 
the  Board  as  the  official  record  of 
hearings  and  retained  in  accordance 
with  retention  standards  approved  by 
the  National  Archives  and  Records 
Administration.  A  transcript  wiH  be 
prepared  and  incorporated  as  a  part  of 
the  claims  folder,  ban  guaranty  folder, 
or  other  apidicaUe  Department  of 
Veterans  AfCairs  records  folder  if  one  or 
more  of  the  following  oonditionB  have 
been  met: 

(1)  The  appdOant  <v  representative 
has  shown  good  cause  why  sodi  a 
written  transcr^  Bhodd  be  pre|>ared. 
(The  presiding  Menlter  of  the  hearing 
panel  will  detannine  virfaether  good 
cause  has  been  shown.  Requests  that 
recordings  of  hearing  proceedings  be 
transcribed  may  be  made  orally  at  the 
time  of  the  hearing.  Requests  made 
subsequent  to  the  heoriiag  mnst  be  in 
writing  and  must  explain  why  a 
transcription  is  necessary.  Hhey  most  be 
filed  wish:  Chief,  Hearii«  Soctkxi  (OllB). 
Board  of  VcteraM*  AsqieaU.  no 


VenBont  Avenue  NW..  Washington,  DC 
20*20.) 

(2)  l^slhnony  and/or  argaraent  has 
been  presented  at  the  hearing  pertairing 
to  an  IsBue  whidi  is  to  be  remanded  to 
the  agency  of  original  fuilsdictkm  for 
fuitfaer  development  or  ah  isaue  wMdi  ts 
not  in  appellate  status  whidi  is  to  be 
referred  to  the  agency  (rforig^al 
juriadictton  for  considerattoii. 

(3)  The  hearing  involves  an  issue 
relating  to  National  Service  Life 
Insurance  or  United  States  Govermnent 
Life  Insurance. 

(4)  With  respect  to  heviogs 
conducted  by  a  travehng  Section  of  flie 
Board: 

(i)  An  issue  on  appeal  Involves 
radiation,  Agent  Orange,  or  asbestos 
exposure; 

(ii)Tbe  appeal  invdveB 
reconrideration  of  a  i»tor  Boud  of 
Veterana  Appeals  decision  on  tihe  same 
issue;  or 

(iii)  The  traveling  Section  oonsieta  of 
fewer  than  three  Kfembets  of  die  Board. 

(5)  The  Board's  decision  on  an  issue 
addressed  at  ttie  heaihng  has  been 
appealed  to  the  United  States  Cool  of 
Veterans  Appeals. 

(b)  fVdtfo^^Kxs.  The  hearing 
prooeemngs  before  field  office  personnel 
after  the  ffflng  of  a  Notice  of 
Disegreement  wffl  be  reourded  and  a 
copy  of  fbe  complete  written  transcr^ 
incorporated  as  a  put  of  tiie  daims 
folder,  loan  guaranty  foMer,  or  oAer 
appHcable  Department  of  Veterans 
Affairs  records  folder  as  die  offidal 
record  of  the  hearing. 

(c)  Copy  ofheoiing  tape  recording  or 
written  tranecripL  A  co|gr  of  die  tape 
recording  of  hearing  proceeifings  before 
the  Board  of  Veterans  Appeals,  or  the 
written  transcript  of  sues  proceeding 
when  audi  a  transcript  bas  been 
prepcffed  hi  accordance  widi  the 
provirions  of  paragraph  (a)  of  this 
section,  and/or  a  copy  of  the  written 
transcript  of  field  office  appellate 
hearing  proceedings  may  be  furnished 
without  cost  to  the  appeBant  or 
representative  if  a  reqaeat  is  amtte  at 
the  time  of  or  prior  to  the  hearing;     - 
odierwise  a  charge  may  be  made  in 
accordance  with  9 1.577  of  dds  diapter. 

(Authority:  38  US.C  4002,  |DO«(a).  40D5(aS 

{001710  tkteTn. 
Dyappeoaai4 

An  appellant  or  representative  may 
record  die  hemtag  widi  lis  or  her  own 
equipment  FBmiag,  vidoolapiag  or 
televising  te  hearing  moy  be  authettaed 
provided  a  oonsent  is  ohtaiMd  from  the 
appellant  and  BMde  a  motler  of  record. 
In  no  event  WiH  sadindfitioaal 
eqalpBMnt  be  used  ■  it  iotensrao  wldi- 
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the  conduct  of  the  hearing  or  the  official 
recording  apparatus.  In  aU  such 
situations  advance  arrangements  must 
be  made.  In  the  case  of  bearings  held 
before  Membera  of  the  Board  of 
Veterans  Appeals  in  Washington,  DC, 
airangementa  must  be  made  with  the 
Chief  of  the  Hearing  Section  (014B), 
Board  of  Veterans  Appeals,  810  Vermcmt 
Avenue,  NW.  Washh^on,  DC  20420.  In 
the  case  of  hearings  bad  before 
traveling  Sections  of  die  Board  or  before 
Department  of  Veterans  Affairs 
personnel  acting  as  agents  for  die  Board, 
arrangements  must  be  made  through  the 
office  of  die  Department  of  Veterans 
Affairs  offidal  who  signed  the  letter 
giving  notification  of  the  time  and  place 
of  the  hearing. 

(Authority:  38  U3.C  4002, 4004(a).  4006(a)) 

S2a710   Rde  710.  Correction  Of  hearing 


The  tape  recording  on  file  at  dw  Board 
of  Veterans  ^ipeals  or  a  transci^M 
prepared  by  the  Board  of  Veterans 
Appeals  or  by  Department  of  Veterans 
Affaire  pereonnel  acting  as  agento  for 
die  Board  is  the  only  offidal  record  of  a 
hearing  on  appeal.  Alternate  transcript 
venions  prepared  by  the  appellant  and 
representative  will  not  be  accepted.  An 
appellant  or  his  or  her  representative 
may  move  for  the  correction  of  a  hearing 
transcript  provided  that  the  motion  is 
filed  wlddn  30  days  after  die  date  diat 
the  transcript  is  mailed  to  the  appellant 
The  motion  must  be  fai  writing  and  must 
specify  die  error,  or  errors,  in  die 
transcript  and  die  correct  wording  to  be 
substituted.  In  the  case  of  hearings  held  - 
before  Memben  of  die  Board  of 
Veterans  Appeals,  whether  in 
Washington,  DC  or  in  the  field,  dw 
motion  must  be  filed  with  the  Office  of 
the  Chairman,  Spedal  Legal  Assistant 
(01 C),  Board  of  Veterans  Appeals,  010 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  In  the  case  of  hearings  held 
before  Department  of  Veterans  Affaire 
pereonnel  acting  as  agente  for  the  Board, 
the  motion  must  be  filed  with  the  office 
of  the  Department  of  Veterans  Affaire 
offidal  who  signed  the  letter  giving 
notification  of  the  time  and  place  of  the 
hearing.  The  reling  on  the  motion  will  be 
made  by  the  presiding  Member  of  the 
hearing  panel  concerned. 

(Anthartljr:  M  USXl  400Z,  4001(a).  400S(a). 
4010) 

820.717   Rule  717.  Leea  Of  hearing  tapes 
or  Iranacnpt^^notlon  fornew  hearing. 

(a)  Motion  for  new  hearing.  In  the 
event  that  a  hearing  has  not  been 
recorded  in  whole  or  in  part  due  to 
equipment  failure  (h*  other  cause,  or  the 
official  transcript  oi  the  hearing  is  lost 
or  destroyed  and  the  recording  upon 


which  it  was  based  is  no  1 
available,  an  appellant  or  fata  or  1 
representative  may  move  for  a  new 
hearing.  The  motiaD  must  be  in  writii^ 
and  must  specify  wdiy  pRJiedice  would 
result  from  the  failure  to  provide  a  new 
hearing. 

(b)  Time  limit  for  filing  motion  fm  a 
new  hearing.  The  motion  will  not  be 
granted  if  there  has  been  no  reqimst  for 
a  new  hearing  within  a  period  of  120 
days  from  the  date  of  a  final  Board  of 
Veterans  Appeals  decision  or,  in  cases 
appealed  to  the  United  States  Court  of 
Veterans  Appeals,  if  there  has  been  no 
request  for  a  new  hearing  within  a 
reasonable  period  of  time  after  the 
appeal  to  that  Court  has  been  filed. 

(c)  Where  motion  for  a  new  hearing  is 
filed.  In  the  case  of  hearings  held  before 
Memben  of  the  Board  of  Veterans 
Appeals,  whether  in  Washington,  DC,  or 
in  the  field,  the  motion  must  be  filed 
widi  the  Office  of  the  Chairman,  Spedal 
Legal  Assistant  (OlC),  Botffd  of  Veterans 
Appeals.  810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  In  die  case  of 
hearings  held  before  Department  of 
Veterans  Affaire  pereonnel  acting  as 
agents  for  the  Board,  the  motion  must  be 
fued  with  die  office  of  die  Department  of 
Veterans  Affaire  offidal  who  signed  the 
letter  giving  notification  of  the  time  and 
place  of  the  hearing  unless  the  appellant 
has  received  notice  diat  the  case  has 
been  transferred  to  the  Board  of 
Veterans  Appeals  for  appellate  review 
or  unless  a  final  Board  of  Veterans 
Appeals  decision  has  already  been 
promulgated  with  respect  to  the  appeal 
in  question.  In  such  cases,  the  motion 
must  be  filed  with  the  Board  at  the 
address  spedfied  herein. 

(d)  Ruling  on  motion  for  a  new 
hearing.  Except  as  noted  hereinafter,  the 
ruling  on  the  motion  for  a  new  hearing 
will  be  made  by  the  presiding  Member 
of  the  hearing  panel  concerned,  ff  the 
presiding  Member  of  the  hearing  panel 
is  no  longer  available,  the  ruling  on  the 
motion  may  be  made  by  any  other 
member  of  the  hearing  panel  who  is 
available.  In  cases  in  which  a  hearing. 
was  held  before  Department  of  Veterans 
Affaire  personnel  acting  as  agents  for 
the  Board  and  the  appellate  record  has 
been  transferred  to  the  Board  of 
Veterans  Appeals  for  appellate  review, 
or  in  which  a  final  Board  of  Veterans 
Appeals  decision  has  already  been 
promulgated  with  respect  to  the  appeal 
in  question,  the  ruling  on  the  motion  will 
be  by  the  Chairman  of  the  Board. 
Factore  to  be  considered  in  ruling  on  die 
modem  indude,  but  will  not  be  limited 
to,  the  extent  of  the  loss  of  the  record  in 
those  cases  where  only  a  porticm  of  a 
hearing  tepe  is  aninteOigible  or  only  a 


portion  of  a  tranacr^  has  been  loot  or 
destroysd,  sad  tfas  extant  snd 
reaeonableness  of  any  dday  in  moving 
for  a  new  hearing.  If  a  new  hearing  to 
granted  in  a  case  in  which  a  final  Board 
of  Veterans  Appeals  dedsion  has 
already  been  promolgated,  a 
supplemental  dedsion  wUl  be  issued. 


(Authority:  38  UAC 
4010) 

$920,710-001700    tl 


820JOO    RutaOOO. 
sdditiONSi 


of 


Subject  to  die  bmitadons  set  fordi  fai 
Rule  1304  (i  20.1304  of  diis  part),  an 
appellant  may  submit  additional 
evidence,  or  information  as  to  the 
availability  of  additional  evidence,  after 
initiating  an  appeal. 

(Authority:  38  VJ&.C  4006(dXl]) 

Haojoi-20iooo  It 


Subpart  J— Aetton  by  tho  Board 

S20J00   Rule  900.  Order  of  considaraOon 
of< 


(a)  Docketing  ofoppeale.  Apfriications 
for  review  on  appeal  are  docketed  to  the 
order  in  which  they  are  received.  Cases 
returned  to  the  Board  fc^lowing  action 
purauant  to  a  remand  assume  their 
original  places  on  the  docket. 

(b)  Appeals  considered  in  docket  t 
order.  Appeals  are  considered  bi  the 
order  in  which  they  are  entered  on  the 
docket 

(c)  Advancement  on  the  dociieL  A 
case  may  be  advanced  on  the  docket  if 
it  involves  an  interpretation  of  law  of 
general  application  affecting  other 
claims  or  for  other  ^od  cause. 
Examples  of  such  good  cause  indude 
terminal  illness,  extreme  hardship  which 
might  be  relieved  in  whole  or  in  part  if 
the  benefits  sought  on  appeal  were 
granted,  etc.  Advancement  on  the 
docket  Is  requested  by  motion.  Such 
motions  must  be  in  writing  and  must 
identify  the  law  of  general  application 
affecting  other  claims  or  other  good 
cause  hnrolved.  They  must  also  indude 
the  name  of  the  veteran,  the  name  of  the 
appellant  if  other  than  the  veteran  (e.g., 
the  veteran's  guardian  or  survivor),  and 
the  applicable  Department  of  Veterans 
Affaire  file  number.  The  motion  must  be 
filed  with  the  Office  of  the  Chairman. 
Spedal  Legal  Assistant  (OlC),  Board  of 
Veterans  Appeals,  810  Vermont  Avenue 
NW.,  Washington,  DC  2012a  The  ruling 
on  the  motion  wffl  be  by  the  Chairman. 
If  a  motion  to  advance  a  case  on  die 
docket  is  denied,  the  appeltant  and  bis 
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or  her  repreaentative  will  be 
immediately  notified  If  the  motion  to 
advance  a  case  on  the  docket  is  granted, 
that  fact  will  be  noted  in  the  Board's 
decision  when  rendered. 

(Authority:  38  U.S.C  4007) 

I20J01    Rule  Ml.  Mmlcal  opinions  Mid 
opinions  of  the  Qaneral  Counsel 

(a)  Opinion  of  the  Chief  Medidal 
Director.  The  Board  may  (ri)tain  a 
medical  opinion  from  the  Chief  Medical 
Director  of  the  Veterans  Health  Services 
and  Research  Administration  of  the 
Department  of  Veterans  Affairs  on 
medical  questions  involved  in  the 
consideration  of  an  appeal  when,  in  its 
judgment  such  medical  expertise  is 
needed  for  equitable  disposition  of  an 
appeal. 

(Authority:  38  U.S.C  3007(a)) 

(b)  Armed  Forces  Institute  of 
Pathology  opinions.  The  Board  may 
refer  pathologicmaterial  to  the  Armed 
Forces  Institute  of  Pathology  and 
request  an  opinion  based  on  that 
material 

(Authority:  38  U.S.C  4000(a)) 

(c)  Opinion  of  the  General  Counsel. 
The  Board  may  obtain  an  opinion  from 
the  General  Counsel  of  the  Department 
of  Veterans  Affairs  on  legal  questions 
involved  in  the  consideration  of  an 
appeal. 

(Authority:  38  U.S.C  4004(c)) 

(d)  Independent  medical  expert 
opinions.  When,  in  the  judgment  of  the 
Board,  additional  medical  opinion  is 
warranted  by  the  medical  complexity  or 
controversy  involved  in  an  appeal,  the 
Board  may  obtain  an  advisory  medical 
opinion  from  one  or  more  medical 
experts  who  are  not  employees  of  the 
Department  of  Veterans  Affairs. 
Opinions  will  be  secured,  as  requested 
by  the  Chairman  of  the  Board,  from 
recognized  medical  schools,  universities, 
clinics,  or  medical  institutions  with 
which  arrangements  for  such  opinions 
have  been  made  by  the  Secretary  of 
Veterans  Affairs.  An  appropriate  official 
of  the  institution  will  select  the 
individual  expert,  or  experts,  to  give  an 
opinion. 

(Authority:  38  U.S.C  4000) 

(e)  For  purposes  of  this  section,  the 
term  "the  Board"  includes  the  Chairman, 
the  Vice  Chairman,  any  Deputy  Vice 
Chairman,  and  any  Member  of  a  Section 
of  the  Board  before  whom  a  case  is 
pending. 

(Authority:  38  U.aC  3007(a).  4004(c).  4009) 


I20J02   Rule  902.  Wing  of  requests  lor 
the  procurement  of  opinionoi 

The  appellant  or  representative  may 
request  that  the  Board  obtain  an  opinion 
under  Rule  901  (9  20.901  of  this  part). 
The  request  must  be  in  writing.  It  will  be 
granted  upon  a  showing  of  good  cause, 
such  as  the  identification  of  a  complex 
or  controversial  medical  or  legal  issue 
involved  in  the  appeal  which  warrants 
such  an  opinion. 

(Authority:  38  U.S.C.  3007(a].  4002(c],  4004(c), 
4009) 

S  20.903   Rule  903.  Notmeation  of  opinions 
secured  by  ttie  Board  and  opportunity  for 
response. 

When  an  opinion  is  requested  by  the 
Board  pursuant  to  Rule  901  (9  20.901  of 
this  part),  the  Board  will  notify  the 
appellant  and  his  or  her  representative, 
if  any.  When  the  opinion  is  received  by 
the  Board,  a  copy  of  the  opinion  will  be 
furnished  to  the  appellant's 
representative  or,  subject  to  the 
limitations  provided  in  38  U.S.C. 
3301(b)(1),  to  tiie  appellant  if  tiiere  is  no 
representative.  A  period  of  60  days  from 
the  date  of  mailing  of  a  copy  of  the 
opinion  will  be  allowed  for  response. 
The  date  of  mailing  will  be  presumed  to 
be  the  same  as  the  date  of  the  letter  or 
memorandum  which  accompanies  the 
copy  of  the  opinion  for  purposes  of 
determining  whether  a  response  was 
timely  filed. 

(Authority:  38  U.S.C.  400g(c)) 

S  20.904    Rule  904.  Administrativs 


The  Chairman  at  Vice  Chairman, 
under  authority  ddegated  in  99  2.66  and 
19.13(b)  of  this  chapter,  may  authorize 
an  Administrative- Allowance,  following 
review  and  recommendation  by  a 
Member  or  Members  of  the  Board,  in 
adjudicative  actions  which  are 
otherwise  final. 

(Authority:  38  U.S.C.  210(b),  212(a)) 

920.905    Rule  905.  Vacating  a  decision. 

An  appellate  decision  may  be  vacated 
by  the  Board  of  Veterans  Appeals  at  any 
time  upon  request  of  the  appellant  or  his 
or  her  representatKe,  or  on  the  Board's 
own  motion,  on  the  following  grounds: 

(a)  Denial  of  due  process.  Examples  of 
circumstances  in  which  denial  of  due 
process  of  law  will  be  conceded  are: 

(1)  When  the  appellant  was  denied  his 
or  her  right  to  representation  through 
action  or  inaction  by  Department  of 
Veterans  Affairs  or  Board  of  Veterans 
Appeals  personnel. 

(2)  When  a  Statement  of  the  Case  or 
required  Supplemental  Statement  of  the 
Case  was  not  provided,  and 

(3)  When  there  was  a  prejudicial 
failure  to  afford  the  appellant  a  personal 


hearing.  (Where  there  was  a  failure  to 
honor  a  request  for  a  hearing  and  a 
hearing  is  subsequently  scheduled,  but 
the  appellant  fails  to  appear,  the 
decision  will  not  be  vacated.) 

(b)  Allowance  of  benefits  based  on 
false  or  fraudulent  evidence.  Where  it  is 
determined  on  reconsideration  that  an 
allowance  of  benefits  by  the  Board  has 
been  materially  influenced  by  false  or 
fraudulent  evidence  submitted  by  or  on 
behalf  of  the  appellant,  the  prior 
decision  will  be  vacated  only  with 
respect  to  the  issue  or  issues  to  which, 
within  the  judgment  of  the  Board,  the 
false  or  fraudulent  evidence  was 
material. 

(Authority:  38  U.S.C.  400«(a)) 

9920.906-2a999    [Reserved] 

Subpart  K— Reconsideration 

92aiOOO   Rule looa When 
rsconsraerauon  isacconMa. 

Reconsideration  of  an  appellate 
decision  may  be  accorded  at  any  time 
by  the  Board  of  Veterans  Appeals  on 
motion  by  the  appellant  or  his  or  her 
representative  or  on  the  Board's  own 
motion: 

(a)  Upon  allegation  of  obvious  error  of 
fact  or  law; 

(b)  Upon  discovery  of  new  and 
material  evidence  in  the  form  of  relevant 
records  or  reports  of  the  service 
department  concerned; 

(c)  Upooiallegation  that  an  allowance 
of  benefits  by  the  Board  has  been 
materially  influenced  by  false  or 
fraudulent  evidence  submitted  by  or  on 
behalf  of  the  appellant;  or 

(d)  In  accordance  with  Rule  1101. 
paragraph  (c)  (9  20.1l0l(c]  of  this  part), 
when  there  has  been  a  dissenting 
opinion. 

(Authority:  38  U.S.C.  4009, 4004) 

920.1001   Rule  1001.  rang  and  disposition 
of  motion  for  reconsldeiaUon. 

(a)  Application  requirements.  A 
motion  for  Reconsideration  must  be  in 
writing  and  must  include  the  name  of 
the  veteran;  the  name  of  the  claimant  or 
appellant  if  other  than  the  veteran  (e.g.. 
a  veteran's  survivor  or  guardian):  the 
applicable  Department  of  Veterans 
Affairs  file  number,  aid  the  date  of  the 
Board  of  Veterans  Appeals  decision,  or 
decisions,  to  be  reconsidered.  It  must 
also  set  forth  clearly  and  specifically  the 
alleged  obvious  error,  or  errors,  of  fact 
or  law  in  the  applicable  decision,  or 
decisions,  of  the  Board  or  other 
appropriate  basis  for  requesting 
Reconsideration.  If  the  applicable  Board 
of  Veterans  Appeals  decision,  or 
decisions,  hivolved  more  than  one  issue 
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on  appeal,  the  motion  for 
reconsideratkm  raast  identify  tfie 
specific  iseoe,  or  jseoes,  to  wbidi  the 
moti<»  pertains,  issues  not  so  identified 
will  not  be  ciMisidered  in  the  dispoeitioa 
of  the  motion. 

(b)  Filing  of  motion  for 
reoonaidemti(m.  A  motion  for 
reconsideration  of  a  prior  Board  of 
Veterans  Appeals  decision  may  be  filed 
at  any  time.  Soch  motions  most  be  filed 
at  the  following  address:  Office  of  tihe 
Chairman,  Special  Legal  Assistant  (OIC). 
Board  of  Veterans  Appeals.  810  Vermont 
Avenue.  NW..  Washington.  DC  2042a 

[c]  Disposition.  The  Chairman  will 
review  the  sufficiency  of  the  allegations 
set  forth  in  the  motion  and.  depending 
upon  the  decision  reached,  proceed  as 
follows: 

(1)  Motion  denied.  The  appellant  and 
representative  or  other  appropriate 
party  will  be  notified  if  the  motion  is 
denied.  The  notification  will  hidode 
reasons  -wby  the  allegations  are  found 
insufficient.  This  constitutes  final 
disposition  of  the  motion. 

(2)  Motion  allowed.  If  the  motion  is 
allowed,  tiie  appellant  and  his  or  her 
representative,  if  any,  will  be  notified. 
The  appellant  and  the  refHVsentative 
win  be  given  a  period  of  60  days  from 
tiie  date  erf  mailii^  of  the  letter  of 
notification  to  present  additional 
argoments.  The  date  of  mailing  of  the 
letter  of  notification  will  be  presumed  to 
be  the  same  as  the  date  of  the  letter  of 
notification.  The  Qiabinan  will  assign  a 
Reconsideration  panel  in  accordance 
with  9 19.11  of  this  chapter. 


(Authority:  38  U.S.C  4003, 4008] 


92aioo2 
on 


Rule  1909.  Evidsnce 


(a)  Reconsideration  based  upon  an 
allegation  of  obvious  error  of  fact  or 
law.  Reconsideration  of  an  an>ellate 
decision  for  error  is  limited  to  review  of 
the  evidence  of  record  at  the  time  the 
decision  was  entered,  but  the  Board  may 
sectire  medical  or  legal  opinitms  as 
provided  by  Rule  901  (9  2a901  of  this 
part).  Apart  from  service  department 
records,  additi<Hial  evidence  submitted 
following  the  decision  being 
reconsidered  will  be  considered  only  in 
conjuncticMi  with  a  reopened  claim.  If 
the  reopened  claim  has  not  been 
develc^ed  and  certified  for  appellate 
consideration,  the  addlticmal  evidence 
will  be  referred  to  the  agenn  of  original 
jurisdiction  unless  the  Board  assumes 
jurisdiction  of  the  reopened  daim  on  its 
own  modem  in  mder  to  grant  the 
benefits  soa^t  on  the  basis  of  new  and 
material  evidence. 

(Aotfaority:  98  U.S£.  300B,  4003. 4000) 


(b)  Recoaaidentkm  based  apon 
service  department  records.  Additional 
evidence  in  the  form  of  relevant  service 
dafwrtment  recorda  may  be  reviewed  on 
reconsideration,  inasmuch  as  soch 
records  are  deemed  to  have  been 
constructively  <rf  record  at  the  time  of 
the  decision,  or  deciskms.  being 
reconsidered.  If  such  additiaoal 
evidence  furnishes  a  basis  for  the  grant 
of  one  or  more  benefits  sought  on 
appeal,  eim'  in  the  prior  Board  decision 
being  reconsidered  need  not  be  shown 
with  respect  to  such  benefits. 

(Authority:  38  U.S.C.  4003) 

(c)  Reconsideration  baaed  upon  an 
allegation  of  false  or  fraudulent 
evidence.  Reconsideration  of  an 
appellate  decision  based  upon  an 
allegation  that  an  allowance  of  benefits 
by  tibe  Board  has  been  materially 
influenced  by  false  or  fraudulent 
evidence  submitted  by  or  on  behalf  of 
the  appellant  will  be  limited  to  a  review 
of  the  evidence  of  record  at  the  time  the 
decision  was  entered  and  only  such 
additional  evidence  as  is  required,  in  the 
Board's  judgment,  to  establish  the 
veracity  of  the  evidence  of  record  at  the 
time  the  decision  was  entered.  The 
reconsideration  panel  will  not 
readjudicate  the  underiying  issue,  or 
issues. 

(Authority:  38  U.S.C  4004(a)) 
92ft10W   Rule  1003.  Hearings  on 

After  a  motion  for  reconsideration  has 
been  allowed,  a  hearing  will  be  granted 
if  an  appellant  desires  to  appear  in 
person. 

(Authority:  38  V&C  4002. 4003, 4004(a). 
4005(a)) 


S9  20.1004-20.1090    [ReservMll 
Subpart  L— Finality 

920.1100  RuiellOaFinaltyef 
oftheBewd. 

A  decision  of  the  Board  of  Veterans 
Appeals  is  final,  wtdi  the  exception  of 
matters  subject  to  38  U.S.C.  223,  matters 
covered  by  38  U.S.C.  775  and  784, 
matters  arising  under  38  U.S.C  chapter 
37,  and  matters  covered  by  38  U.S.C. 
chapter  72. 

(Authority:  38  U.&C  211(a).  4004(a)) 

920.1101  Rule  1101.  When  dedslene  of 
Die  Boera  ueoome  nniL 

(a)  Unanimous  decisions.  Subiect  to  a 
motion  for  reomsideratian  in 
accordance  with  Rule  1001  (9  20.1001  of 
this  part),  a  decision  unanimously 
concurred  in  by  the  Members  of  a 
Section  of  the  Board  and  duly 
promulgated  is  final. 


(b)  Mt^oiltf  dechk/M.  Uidees  the 
Chairman  of  the  Board  orders 
reconsidetatioa  of  dM  case  Ui 
accordance  with  the  provisicms  of 
paragnqA  (c)  of  dds  section,  a  decision 
by  a  Biaiority  of  the  MesibeiB  of  a 
SecttoB  of  die  Board,  wfaea  daly 
promulgated,  is  finaL 

(c)  Dissent  Excq;>t  for  cases  invdviog 
reconsideration  of  a  prior  fbal  Board  of 
Veterans  Appeals  dedsioo,  any  decieioa 
involving  a  dissenting  opinion  will  be 
referred  to  the  Chairman  of  the  Board 
prior  to  its  promulgatioa  If  the 
Chairman  determines  that 
reconsideration  is  not  warranted,  the 
decision  will  be  promulgated  and  will 
become  final  in  accordance  with 
paragraph  (b)  of  this  section.  If  the 
Chairman  determines  that  there  is  a 
question  as  to  vdiether  the  majority 
opinion  may  involve  an  obvious  error  of 
fact  or  law,  he  or  she  may  order  that  the 
decision  be  reconsidered  by  an 
expanded  Section  of  the  Board  in 
accordance  widi  the  provisions  of  Rules 
1000  diTOOgh  1003  (19  20.10U0  through 
20.1003  of  this  part).  The  appellant  and 
his  or  her  representative,  tf  any.  will  be 
notified  thet  recoiwideration  has  been 
ordered  and  provided  with  a  copy  of  the 
decision.  At  the  time  of  notificatton  the 
appellant  and  the  representative  will  be 
given  a  period  of  60  days  to  present 
additional  argument  or  to  request  a 
hearing  on  reconsideration  in 
accordance  with  Rule  1003  (9  2ai003  of 
this  part).  The  decision  of  the  majority 
of  the  Members  of  the  expanded  Section 
of  the  Board,  duly  promulgated,  is  the 
final  decision  of  the  Board.  If  the 
Members  of  the  expanded  Section  are 
equally  divided,  die  Chairman  will 
fiulher  expend  die  Section  until  a 
majority  opinion  is  obtained. 

(d)  Promulgation.  Except  es  noted  in 
this  paragraph,  a  decision  of  die  Board 
will  be  considered  to  have  been  duly 
promulgated  as  of  the  date  shown  on  the 
face  of  the  deciston.  A  dedsioo 
involving  a  dissent  will  not  be 
considered  to  be  a  promulgated  dedsion 
when  reomisideratioa  has  been  ordered 
by  the  Chairman  in  accordance  with 
paragraph  (c)  of  this  section.  Both  the 
decision  with  the  dissentii^  opinion  and 
the  dedsion  on  reconsideration  will  be 
considered  to  be  promulgated  as  of  the 
date  shown  on  the  face  of  the 
reconsideration  deciston.  A  remand  is  in 
the  nature  of  a  prelimmaiy  order  and 
does  not  constitute  a  final  dedston  of 
the  Board. 

(e)  Presumption  of  date  of  mailing  of 
notice  of  decision.  "The  date  of  Biailing  of 
notice  of  the  decision  vnD  be  presumed 
to  be  the  same  as  the  date  of 
promulgation  for  purposes  of  38  U.S.C. 
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4066  pertaining  to  appeals  to  the  Court 
of  Veterans  Appeals. 

(Autbority:  3S  V&C  4002. 4003, 4004) 
|aoilK»   Wule  llltt. Ilarmlsas ener. 

An  airor  or  defect  in  any  decision  by 
the  Board  of  Veterans  Appeals  vtiuA 
does  not  affect  the  merits  of  the  isaae  or 
substantive  ri^ts  of  the  appellant  will 
be  considered  harmless  and  not  a  basis 
for  vacating  or  reversing  such  decision. 
(Authority:  38  VS.C.  4003) 

i  aOillOS   IMS  1103.  Fkiany  of 

'  (>>  >i*  ■gency  Of  ongnsi 

A  determination  on  a  claim  by  the 
agency  of  ori^nal  Jurisdiction  of  which 
the  claimant  is  properly  notified  is  final 
if  an  anwal  is  not  perfected  as 
prescribed  in  Rule  302  (8  20.302  of  this 
part). 

(Authotity:  38  U.8.C  4006) 

faOIIMMe  1104.  HnaMy  Of 
^slerailnBllona  of  the  iBBney  of  orlBlnal 
^■ledteiiofi  afllnnad  on  4 


When  a  determination  of  the  agency 
of  original  jurisdiction  is  affirmed  by  the 
Board  of  Veterans  Appeals,  such 
determination  is  subsumed  by  the  final 
appellate  decision. 

(Authority:  38  U.S.a  1 4004(a)) 

t  ».110»   RmIo  1108.  Msw  clBliii  after 
pfomulgaiioii  of  I 


When  a  claimant  requests  diat  a  claim 
be  reopened  after  an  appellate  decision 
has  been  promulgated  and  submits 
evidence  in  support  thereof,  a 
determination  as  to  whether  such 
evidence  is  new  and  material  must  be 
made  and.  if  it  is,  as  to  whether  it 
provides  a  new  factiial  basis  for 
allowing  the  claim.  An  adverse 
determination  as  to  eidier  questimi  is 
appealable. 

(Autliority:  38  U.S.C  3008, 4004) 

isailOO   fMaHOCCMmfordsaHi 
beneme  by  survtvoi^-piior  unfaygr  stole 
Oedsiora  during  vetaran'a  Welime. 

Except  with  respect  to  benefits  under 
the  provisicms  of  38  U.S.C  418  and 
certain  cases  involving  individuals 
whose  Department  of  Veterans  Affairs 
benefits  have  been  forfeited  for  treason 
or  for  subversive  actlvides  undw  the 
provisions  of  38  U.S.C  3504  and  3505. 
issues  Involved  in  a  survivor's  claim  for 
death  beneflU  will  be  decided  without 
regard  to  any  prior  disposition  of  those 
issues  during  the  veteran's  Ufetfme. 
(AuAority:  38  U&C.  4a04(b)) 


H20.1107-2ai100   [llsssfvedl 

Subpart  M— Privacy  Act 

120.1200    Rule  1200.  ffrivaey  Act  rvqueal— 


When  a  Privacy  Ad  request  is  filed 
under  1 1.577  of  this  diapter  by  an 
individual  seeking  records  pertaining  to 
him  or  her  and  the  relevant  records  are 
in  the  custody  of  the  Board,  such  request 
will  be  reviewed  and  processed  prior  to 
appellate  action  on  tint  individual's 
appeal. 

(Authority:  S  U.S.C  5S2a;  38  U.S.C  4007) 
920.1201    Rule  1201.  Amendment  of 


A  request  for  amendment  of  an 
appellate  decision  under  the  Privacy  Act 
(5  U.S.C  552a)  may  be  entertained. 
However,  such  a  request  may  not  be 
used  in  lieu  ot  or  to  circumvent,  the 
procedures  establishqd  under  Rules  1000 
through  1003  (S8  2aia0(>-20.1003  of  this 
part).  The  Board  will  review  a  request 
for  correction  of  factual  information  set 
forth  in  a  decision.  Where  the  request  to 
amend  under  the  Privacy  Act  is  an 
attempt  to  alter  a  judgment  made  by  t^e 
Board  and  thereby  replace  the 
adjudicatory  authority  and  functions  of 
the  Board,  the  request  will  be  denied  on 
the  basis  that  the  Act  does  not  authorize 
a  collateral  attack  upon  that  which  has 
aheady  been  the  subject  of  a  decision  of 
the  Board.  The  denial  will  satisfy  the 
procedural  requirements  of  8  1-579  of 
this  chapter.  If  otherwise  appropriate, 
the  request  will  be  considered  one  for 
reconsideration  under  Rules  1000 
through  1003  (88  20.1000  through  20.1003 
of  this  part). 

(Authority:  5  U.S.Q  552a(d);  38  U.S.C.  4003. 
4008] 

982ai202-20.1290   [Reserved] 
Subpart  N—Mltcellaneouo 

Cnws-RefiBnooK  In  cases  involving  access  to 
medical  records  relating  to  drug  abuse, 
alcoholisin,  alcohol  abuse,  sickle  cell  anemia, 
or  infection  writh  the  human 
immimodeficiency  virus,  also  see  38  U.S.C 
4132.  1 


§20.1300    Rule  1300. 


to  Board 


(a)  Removal  of  recotda.  No  original 
record,  paper,  document  or  exhibit 
certified  to  the  Board  may  be  taken  bom 
the  Board  except  as  aethorized  by  the 
Chairman  or  except  as  may  be 
necessary  to  furnish  copies  or  to 
transmit  copies  for  othor  official 
purposes. 

(Authority:  38  U&C  330i) 

(b)  Release  of  information. ' 
Information  requested  bom  records. 


including  copies  of  such  eecords  in  the 
custody  of  the  Board  of  Veterans' 
Appeals,  will  be  furnished  to  die  extent 
permitted  by  law  and  Department  of 
Veterans  Affairs  regulations. 

(Authority:  5  U.S.C.  552, 552«  38  U.S.C  3301) 

(c)  Fees.  The  fees  to  be.charged  and 
collected  for  the  release  of  information 
and  for  any  copies  will  be  in  accordance 
with  8  8  1-528, 1.555,  and  1-577  of  Uiis 
chapter. 

(Authority:  38  U.S.C  3302(b)) 

(d)  Waiver  of  fees.  When  information 
is  requested  from  records  certified  to 
and  in  the  custody  of  the  Board,  the 
required  fee  may  be  waived  if  such 
information  is  requested  in  connection 
with  the  requestor's  pending  appeal. 

(Authority:  38  U.S.C,  3302(b)) 

(e)  Review  of  records,  kifonnation  in 
the  records  may  be  reviewed  by  Board 
of  Veterans  Appeals  employees  who 
have  a  need  to  do  so  in  the  performance 
of  their  duties. 

(Authority:  5  U.S.C.  552a(b)(l)) 

S  20.1301    Rule  1301.  nsdosurs  Of 
information. 

(a)  Policy.  It  is  the  policy  of  the  Board 
of  Veterans  Appeals  for  the  full  text  of 
appellate  decisions.  Statements  of  the 
Case,  and  Supplemental  Statements  of 
the  Case  to  be  disclosed  to  appellants. 
In  those  situations  where  disclosing 
certam  information  directly  to  the 
appellant  would  not  be  in  conformance 
with  38  U.S.C.  3301,  that  information  will 
be  removed  from  the  decision. 
Statement  of  the  Case,  or  Supplemental 
Statement  of  the  Case  and  the  remaining 
text  will  be  furnished  to  the  appellant  A 
full-text  appellate  decision.  Statement  of 
the  Case,  or  Supplemental  Statement  of 
the  Case  will  be  disclosed  to  the 
designated  representative,  however, 
unless  the  relationship  between  die 
appellant  and  representative  is  sudi  (for 
example,  a  parent  or  spouse]  that 
disclosure  to  the  representative  would 
be  as  hetrmful  as  if  made  to  the 
appellant 

(Authority:  38  U.S.C  4005(d)(2)) 

(b)  Index  to  decisions.  The  appellate 
decisions  of  the  Board  of  Veterans' 
Appeals  have  been  indexed  to  facilitate 
access  to  the  contents  of  flie  decisions 
(BVA  Index  I-Ol-l).  The  itadex,  which  is 
pubUshed  quarterly  in  microficlie  torn 
with  an  annual  ctminlatioii,  is  available 
for  review  at  Department  of  Veteruis 
Affairs  regional  offices  and  at  th«  Board 
of  Veterans'  Appeals  in  Washington, 
DC.  The  index  can  be  used  to  locate 
citations  to  decisions  widi  issues  similar 
to  those  of  concern  to  an-appeflant  Baoh 
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indexed  decision  has  a  locator  niBid>er 
assigned  to  it  (e.g..  8»9-0001).  This 
number  must  be  used  when  requesting  a 
paper  copy  otUiat  decision.  These 
requests  must  be  directed  to  the 
Appellate  Index  and  Retrieval  Staff 
(OIQ),  Board  of  Veterans'  Appeals,  810 
Vermont  Avenue,  NW..  WasUngton,  DC 
2042a  Microfiche  copies  of  BVA  Index 
I-Ol  1  can  be  obtained  from  Promisel 
and  Kom,  Inc.,  4720  Montgomery  Lane, 
Suite  90a  Betiiesda,  MD  20814. 

(Authority:  5  U.S.C  552(a)(2)) 

S20L1302   Rule  1302.  Death  of  ivpelant 
during  pendency  of  appeaL 

When  an  appeal  is  pending  before  the 
Board  of  Veterans'  Appeals  at  the  time 
of  die  appellant's  death,  the  Board  may 
complete  its  action  on  the  issues 
property  before  it  without  application 
bom  the  survivors. 

(Authority:  38  U.S.C  4004(a)) 

92ai303   Rule  1303. NonpraeedenUal 
nature  of  Board  dedslona. 

Previously  issued  Board  decisions  will 
be  considered  binding  only  witii  regard 
to  the  specific  case  decided.  While  prior 
decisions  in  other  appeals  may  be 
considered  in  a  case  to  the  extent  that 
they  reasonably  relate  to  die  case,  each 
case  presented  to  the  Board  will  be 
decided  on  the  basis  of  die  individual 
facts  of  the  case  in  lig^t  of  applicable 
procedure  and  substantive  law. 

(Authority:  38  U.S.C- 4004(8]) 

S20.1304   Rule  1304. Requeet for diange 
hi  representation,  requeet  for  personal 
I  w  my,  or  WDHwmon  Of  aoowoHM 

MultfC^Mktf^M  *— *s— — ' m  ■  ^Ui»  ■  St  I     I    — * 

v¥iiMnov  fonowinQ  cvnmGnion  of  wi 
appetf  to  ttie  Board  of  Velerane' Appeals. 

(a)  Request  for  a  change  in 
representation,  request  for  a  personal 
hearing,  or  submission  of  additional 
evidence  within  60  days  following 
notification  of  certifiqation  and  transfer 
of  records.  An  appellant  and  his  or  her 
representative,  if  any,  will  be  granted  a 
period  of  60  days  following  die  mailing 
of  notice  to  them  that  an  appeal  has 
been  certified  to  the  Board  for  appellate 
review  and  that  the  appellate  record  has 
been  transferred  to  the  Board  during 
which  period  they  may  submit  a  request 
for  a  personal  hearing,  additional 
evidence,  or  a  request  for  a  change  in 
representation.  Any  such  request  or 
additional  evidence  must  be  submitted 
direcdy  to  die  Board  and  not  to  the 
agency  of  original  jurisdiction.  The  date 
of  maiUng  <^  die  letter  of  notification 
will  be  presumed  to  be  the  same  aa  die 
date  of  that  letter  for  purposes  of 
determining  wdiethw  the  request  was 
timely  made  or  the  evideaoe  was  timely 
submitted.  Any  evidence  if^iich  is 


submitted  at  a  hearing  on  appeal  which 
was  requested  not  mora  dian  80  days 
after  certification  and  transfer  of  the 
appellate  record  to  the  Board  will  be 
considoed  to  have  been  received  during 
such,  period,  even  thon^  the  hearing 
may  be  held  foUowrhig  the  expiration  of 
the  period.  Any  pertinent  evidence 
submitted  by  the  appellant  or 
representative  is  subject  to  the 
requirements  of  paragraph  (c)  of  this 
section  and,  if  a  simultaneously 
contested  claim  is  involved,  the 
requirements  of  paragraph  (d)  of  this 
section. 

(b)  Request  for  a  change  in 
representation,  request  for  a  personal 
hearing,  or  submission  of  additional 
evidence  more  than  60  days  following 
notification  of  certification  and  transfer 
of  records.  Fdlowtaig  the  expiration  of 
the  eo-day  period  described  in 
paragraph  (a)  of  diis  section,  die  Board 
of  Veterans'  Appeals  will  not  accept  a 
request  for  a  diange  in  representation,  a 
request  for  a  personal  hecuing,  or 
additional  evidence  except  when  the 
appellant  demonstrates  on  motion  diat 
there  was  good  cause  for  the  delay. 
Examples  of  good  cause  include,  but  are 
not  limited  to,  illness  of  the  appellant  or 
the  representative  which  precluded 
action  during  the  60-day  period  and  the 
discovery  of  evidence  that  was  not 
available  prior  to  the  expiration  of  the 
60-day  period.  Such  motions  must  be  in 
writing  and  must  include  the  name  of 
the  veteran;  the  name  of  the  claimant  or 
appellant  if  other  than  the  veteran  (e.g., 
a  veteran's  survivor  or  guardian);  the 
applicable  Department  of  Veterans 
Affain  file  number;  and  an  explanation 
of  why  the  request  for  a  change  in 
representation,  the  request  for  a 
peraonal  hearing,  or  the  submission  of 
additional  evidence  could  not  be 
accomplished  in  a  timely  manner.  Such 
motions  must  be  filed  at  the  following 
address:  Office  of  the  Chairman,  Special 
Legal  Assistant  (OlC),  Board  of 
Veterans'  Appeals,  810  Vermont  Avenue 
NW..  Washington.  DC  20420-  The  ruUng 
on  the  motion  will  be  by  Uie  Chairman. 
Depending  upon  the  ruling  on  the 
motion,  action  will  be  taken  as  follows: 

(1)  Good  cause  not  shown.  If  good 
cause  is  not  shown,  the  request  fw  a 
change  in  representation,  the  request  for 
a  personal  hearing,  or  the  additional 
evidence  submitted  will  be  referred  to 
the  agency  of  original  jurisdiction  upon 
completion  ot  the  Board's  action  on  the 
pending  appeal  without  action  by  the 
Board  concerning  the  request  or 
additional  evidence.  Any  personal 
bearing  granted  as  a  result  of  a  request 
so  referred  or  any  additional  evideoce 
so  refietred  mey  be  treated  by  that 


agency  as  the  basis  for  a  rsopoed 
clahn,  if  appropriate.  If  die  Sioud  denied 
e  benefit  sought  tn  the  pending  appeal 
and  any  evidence  so  retened  wddcfa  was 
received  prior  to  the  date  of  die  Board's 
decision,  or  testimony  presented  at  a 
hearing  resultii^  from  a  request  for  a 
hearing  so  refened,  together  with  the 
evidence  already  of  record,  is 
subseqiwndy  found  to  be  the  basis  of  an 
allowance  of  that  benefit,  die  eff^tive 
date  of  the  award  will  be  the  same  as  if 
the  boiefit  had  been  granted  by  the 
Board  as  s  result  of  the  sppeal  wdiich 
was  pending  at  the  time  that  the  hearing 
request  or  additional  evidence  was 
received. 

(2)  Good  cause  shown.  If  good  cease 
is  shown,  the  request  for  s  change  in 
representation  or  for  a  personal  hearing 
will  be  honored.  Any  pCTtinent  evidence 
submitted  by  the  appeOant  or 
representative  will  be  accepted,  subject 
to  the  requirements  of  paragraph  (c)  of 
this  section  and,  if  a  simultaneously 
contested  claim  is  involved,  the 
requirements  of  paragraph  (d)  oi  this 
section. 

(c)  Consideration  of  additional 
evidence  by  agency  of  original 
jurisdiction.  Any  pertinent  evidence 
submitted  by  the  appellant  or 
representative  whi(^  is  accepted  by  the 
Board  under  the  provisions  of  this  rule, 
as  well  as  any  such  evidence  referred  to 
the  Board  by  the  originating  agency 
under  8 19.112(b)  of  this  chapter,  must 
be  refened  to  the  agency  of  original 
jurisdiction  for  review  and  preparation 
of  a  Supplemental  Statement  of  the  Case 
unless  this  procedural  right  is  waived  by 
the  appellant  or  unless  ^e  Board 
determines  that  the  benefit  or  benefits, 
to  which  the  evidence  relates  may  be 
allowed  on  appeal  without  sudi  referral 
Such  waiver  must  be  in  writing  or,  if  a 
hearing  on  appeal  is  conducted,  fbrmaUy 
entered  on  the  record  orally  at  the  time 
of  the  hearing. 

(d)  Simultaneously  contated  claims. 
In  simultaneously  contested  claims,  if 
pertinent  evidence  is  submitted  by  any 
claimant  and  is  accepted  by  the  Board 
under  die  provisions  of  diis  section,  the 
substance  of  such  evidence  will  be 
mailed  to  eadi  of  the  other  claimants 
who  will  then  have  60  days  from  die 
date  of  mailing  (tf  notice  of  the  new 
evidence  witlidbti  which  to  comment  upon 
it  and/or  submit  additional  evidence  in 
rebutisL  The  date  of  mailing  of  the  letter 
of  notification  of  the  new  evidence  wiH 
be  presumed  to  be  die  same  as  the  data 
of  that  letter  for  purposes  of  detoiBining 
wdietber  sudi  comment  or  evidence  fai 
rebuttal  was  timely  submitted.  No 
further  period  will  be  provided  for 
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response  to  such  comment  or  rebuttal 
evidence. 

(Authority:  3a  U.&C.  4004, 400&.  4008A) 

I20.130S    RulelM&EfTeelivedM*. 

These  revised  rules  are  effective  as  of 
the  date  of  their  final  publication  In  the 
Fedonl  Kegister.  In  some  cases, 
revisions  to  these  rules  are  based,  in 


whole  or  in  part,  on  provisions  of  Public 
Law  100-687  which  become  effective  aa 
September  1, 1980.  in  the  event  that  such 
final  publication  occurs  prior  to 
September  1. 1988.  sxisting  laws  and 
regulations  (including  the  Rules  of 
Practice  of  the  Boaad  of  Veterans' 
Appeals  in  effect  piior  to  these 
revisions)  will  govern  until  the  effective 


date  of  the  applicaUe  provisions  of 
Public  Law  100-687  to  tfie  extent  that 
these  revisions  may  be  detomined  to  be 
in  conflict  with  sudi  existhig  laws  and 
regulations. 

(Authority:  S  U.S.C.  552(a)(1)) 
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DEPARTMENT  OF  AG«ICULTURE 


36CFRPwt254 
imiOSM-AA42 

Land  Exchangee 

AOOiev:  Forast  Service.  USDA. 
ACTION:  Proposed  rule. 


f.  These  regulations  would 
establish  standards  for  implementiiig 
the  Federal  Land  &cchange  Facilitation 
Act  of  1988  (43  U.S.a  1716).  which  seeks 
to  streamline  and  facilitate  land 
exchange  procedures  and  expedite  land 
exchanges.  In  addition,  these  proposed 
regulations  would  correct  errors,  delete 
obsolete  portions,  and  update  the  Forest 
Service  land  exchange  regidations  to 
reflect  other  current  authorities.  Public 
conunent  is  invited. 
DATC  Comments  must  be  received  in 
writing  by  October  2. 1989. 
ADOWiii:  Send  comments  to  F.  Dale 
Robertson,  Chief,  (5430),  Forest  Service, 
U.S.  Department  of  Agriculture,  P.O.  Box 
960ga  Washington,  DC  20090-6090. 
'  POM  nrnTNen  mpoimation  contact: 
lerry  Sutherland.  Assistant  Director  of 
Lands,  (703)  23^-8212,  or  lames  M.  Dear, 
Lands  Specialist,  (703)  235-2493. 
•upniMiNTAiiv  mpomiATiON: 

Pofwt  Service  Land  Exchange  Program 

Over  the  past  80  years,  the  Forest 
Service  has  completed  approximately 
8,000  land  exchange  cases,  acquiring 
almost  9.5  million  acres  of  non-Federal 
land  in  exchange  for  about  3.5  million 
acres  of  Federal  land.  The  western 
national  forests,  which  were  largely 
reserved  from  the  public  domain  for 
national  forest  purposes,  have  a 
consolidated  landownership  pattern 
with  few  small  tracts  of  non-Federal 
ownership.  As  a  result  most  Forest 
Service  land  exchanges  in  the  West 
involve  large  acreages  and  blocks  of 
land  owned  by  State  and  local 
governments,  railroads,  timber  and 
mining  companies,  and  ranchers.  Such 
exchanges  often  involve  the  alternate 
section  "checkerboard"  landownership 
patterns  which  resulted  from  land  grants 
to  raiht}ads  100  years  ago.  The  eastern 
national  forests  were  largely  acquired 
tract-by-tract  from  non-Federal  sources, 
resulting  in  a  broken,  unconsolidated 
landownership  pattern.  Most  exchanges 
in  the  East  involve  individual 
landowners  with  vmall  tracts. 

Land  exchanges  involving  National 
Forest  System  lands  were  first 
authorized  in  1906.  Since  then,  over  100 
exchange  laws  affecting  the  nationJal 


forests  have  been  passed.  However,  the 
two  primary  exchange  authorities  are 
the  Weeks  Act  and  the  General 
Exchange  Act.  The  Weeks  Act  of  March 
1. 1911  (16  U.S.C.  516)  is  the  principal 
authority  for  acquiring  lands  for  national 
forest  purposes  in  the  East.  The  Act 
provides  for  the  conveyance  of  national 
forest  land  or  timber  with  Weeks  Act 
status  in  exchange  lor  non-Federal  lands 
which  are  chiefly  valuable  for  regulation 
of  the  flow  of  navigable  streams  or  for 
timber  production.  The  General 
Exchange  Act  of  March  20, 1922  (16 
U.S.C.  485, 486],  provides  for  the 
conveyance  of  National  Forest  lands  or 
timber  reserved  from  the  pubUc  domain, 
in  exchange  for  noiv-Federal  lands 
suitable  for  national  forest  purposes. 
The  primary  objective  of  the  General 
Exchange  Act  is  the  consolidation  of 
national  forest  lands.  These  two  Acts 
are  supplemented  by  the  Federal  Land 
Policy  and  Management  Act  of  October 
21. 1976  (43  U.S.C.  1715. 1716).  which 
provides  for  the  exchange  of  land  or 
interests  in  land,  requires  that  Uie  lands 
being  exchanged  be  located  in  the  same 
State,  requires  that  State  and  local 
needs  be  considered,  requires  that 
property  values  exchanged  be  of  equal 
value  or  equalized  by  the  payment  of 
cash,  requires  that  exchanges  be  in  the 
public  interest,  and  limits  exchanges  to 
United  States  citizens  or  corporations 
subject  to  the  laws  of  a  State  or  the 
United  States. 

Within  the  boundaries  of  the  National 
Forest  System,  only  83  percent  (191 
million  acres)  of  the  total  land  area  (230 
million  acres)  is  under  Forest  Service 
jurisdiction.  Most  of  the  remaining  17 
percent  (39  million  acres)  is  in  non- 
Federal  owmership.  Much  of  that  non- 
Federal  land  is  scattered  throughout  the 
national  forests  in  small  parcels.  Such 
mixed  ownership  is  beneficial  in  many 
instances  where  non-Federal  and 
national  forest  management  practices 
compliment  one  another.  However,  in 
some  areas,  acquisition  of  specific  non- 
Federal  tracts  of  land  Is  desirable  to 
protect  or  improve  the  management  of 
the  adjacent  national  Forest  System 
land.  For  example,  land  exchanges  are 
frequently  used  to  acquire  desirable 
lands  in  congressionally  designated 
areas  such  as  Wilderness  Areas, 
National  Recreation  Areas.  Wild  and 
Scenic  Rivers,  and  National  Trails. 
Exchange  has  been  the  primary  method 
of  land  acquisition  in  the  Mount  St 
Helens  National  Volcanic  Monument 
the  Alpine  Lakes  WOdemess  Area,  and 
the  Rattlesnake  and  Lee  Metcalf 
Wilderness  Areas. 

The  primary  reason  for  the  exchange 
of  lands  or  interests  in  lands  is  to 
provide  for  more  efficient  management 


of  the  National  Forest  System  through 
consolidation  of  Federal  landownership. 
Exchanges  result  in  cost  savings  through 
improved  resource  administration, 
reduced  access  needs,  reduced  property 
boundary  survey  needs,  reduced  or 
eliminated  special-use  administration, 
and  resolution  of  title  claims  and 
encroachments.  Cost  savings  in  property 
boundary  surveys  along  often  exceed 
the  cost  to  complete  an  exchange.  Many 
exchanges  also  assist  local 
communities  by  exchanging  isolated 
tracts  of  non-Federal  lands  for  Federal 
lands  adjacent  to  expanding 
communities,  where  the  land  is  needed 
to  faciUtate  development 

Land  exchange  is  the  primary  means 
of  landownership  adjustment  for  the 
Forest  Service.  As  the  preferred 
alternative  to  direct  purchase  of  needed 
non-Federal  lands,  land  exchange 
provides  a  method  of  improving 
landownership  patterns  with  minimal 
impact  on  the  Federal  and  local  budgets. 
In  an  average  year,  the  Forest  Service 
completes  147  exchange  cases,  acquiring 
from  willing  landowners  135,000  acres  of 
non-Federal  land  in  exdiange  for  92,000 
acres  of  Federal  land,  with  exchanged 
values  of  $102  million.  Land  exchange  is 
expected  to  continue  to  be  an  effective 
alternative  to  direct  purchase  of  needed 
and  desirable  non-Federal  land  for  the 
National  Forest  System, 

Need  for  Rules 

The  Federal  Land  Exchange 
FaciUtation  Act  of  1988  (43  U.S.C.  1716). 
has  as  its  purpose  to  facilitate  and 
expedite  land  exchangee  under  the 
authority  of  the  Secretary  of  Agriculture 
and  the  Secretary  of  the  Interior  by 
streamlining  and  improving  the 
procediu«s  for  such  exdianges  and  by 
authorizing  additional  funding.  The  Act 
endorses  the  long-standing  policy  that 
land  exchange  is  an  important  tool  to 
consolidate  landownerahip  for  purposes 
for  more  efficient  management  and  to 
secure  important  objectives  of  resource 
management  enhancement 
development  and  protection:  to  meet 
the  needs  of  communities;  to  promote 
multiple-use;  and  to  fulfill  other  public 
needs.  A  significant  feature  of  the  Act  is 
the  authority  for  non-Federal  parties  to 
seek  arbitration  of  values  of  lands  when 
they  object  to  the  valuation  determined 
by  the  Forest  Service.  The  Act  requires 
each  Secretary  to  promulgate  separate 
rules  for  exchanges  of  land,  in 
recognition  of  the  differing  statutory 
authorities  governing  exchanges  of  the 
Federal  lands  under  thefr  respective 
jurisdictions.  However,  the  Forest 
Service  has  coordinated  the 
development  of  these  rdes  with  die 
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attempt  to  Mm 
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Features  of  the  Prcqwaed  Bule 


The  pr'fft^ng  ndea  for  ^faducbog  laad 
exchangea.  codified  at  Subpart  A  of  Part 
254 — Landowaenhip  Adjuatmenta, 
would  be  revised  to  iacorporate  the 
provisions  of  the  Federal  Land  P»^**'^ngt 
Facilitation  Act  of  1988.  and  otherwise 
rewritten  to  update  obadete  portiont 
with  current  pnwisiooa  and  darify 
obscure  portiona.  The  organization  of 
the  subpart  would  be  sabatantially 
revised.  The  principal  Feature*  of  the 
proposed  rule  keyed  to  the  CFR  section  . 
number  are  suaunariaedhere. 

Section  254 J — Scope  aad 
appHcabitity.  This  section,  which  is  not 
significantly  different  from  the  existing 
requirements,  would  establish  land 
exchanges  as  strictly  voluntary 
transacBons  between  the  Forest  Service 
and  wiSfng  non-Federal  parties.  Because 
of  diffiering  authorities  governing 
national  forest  exdianges  in  Alaska,  the 
ndes  would  not  fidly  apply  to  certain 
land  exchanges  in  d^e  State  of  Alaska. 
This  section  provides  an  exemption 
clanse  for  those  exchei^s  fbnndly 
initiated  prior  to  promtdgation  of  diese 
rules.  Tfate  section  also  makes  clear  that 
the  authority  utilized  in  an  exchange  is 
dependent  upon  the  status  of  fte 
Federal  land  and  the  purpose  of  the 
exdiange,  and  provides  a  cross 
reference  to  further  poHcy  and 
guiueunes  for  exchanges  set  forth  fai 
Forest  Service  Manual  Chapter  5400  and 
Forest  Service  iiendbook  5409.13. 

Section  254.9— Defmitiom.  The 
Federal  Land  Exdimge  Fac^ation  Act 
ot  iv^e  emctfeceu  new  terme  i^micn 
require  definition  and  explanation  to 
ensore  nnifbnntty  in  the  applicaHon  of 
the  provisions  ef  tbie  Act  Accotdlng^. 
thta  sectioa  haa  been  expanded 
signtficaady  ant  fce  coneaponding 
sectioa  of  the  CBReal  regalaiions.  Tiie 

The  Fedenl  Laad  Policy  and 
Managenaat  Act  ef  tB7«  (43  ULSia  1715 
et  sef)  pnwidee  the  dafaiWion  of 
oc^BSifiini.  The  FMkrel  Land  Exchange 
Facikiattan  Act  af  MBB  Is  te  aooRe  of 
the  terms  apptoximalafye^aal  vaheu, 
arbitmUaa,  boigaioia^  deAermiaation  of 
approKiBKiteif  egtol  vakiet),  nkiiive 
valmet,  and  ttatemeaknf  vatue. 
AutntrixBd  fenet  t/ffhM  waa  dsiiwed 
froas  Ike  Poeeat  Service  Appeal 
Re^dbtiana  at  38  CFR  parte  217  aad  ZSl. 
as  was  fonnatpnpoaaL  Bidsued 
cxonn^e  was  iwveiupea  xnH 
requiraOMOle  of  GAD  Rapart  BCHVS7- 
9  of  Februanr  ik  IflV.  ealMed 
Land 


in  the  "Uaiforai  Appraisal  Slandanis  for 
Fedenl  Land  AoqasHiaae,'*  If  ay  1973. 
GPO  Stock  Number  OSS-a6»-eO08»-& 
Tke  defloltioa  ct  batanioim  suftalfliicBi 
is  as  defined  ia  Sediaa  iaa(h)  of  the 
Compribsnshiu:  Ekivironnientd 
Responee.  Coaipeaaation,  and  Liability 
Act  ef  MM;  aa  aneaded  (42  U.&C  nn 
et  se^).  Quaiified  appnriaer  waa 
developed  bam  tb*  Uniform  Relocation 
Asaistnnce  and  Real  Property 
AcquWtkm  Regalatkaw  for  Federally 
Assisted  Progrnis  St  40  CFR  part  24. 
The  definitifla  of  §egr^atiai  waa 
derived  fcons  tbe  tain  as  deacribed  la 
the  Bureaa  el  Land  Manigcient  land 
exchange  regatations  at  43  CFR  Part 
2200.  In  addMon,  a  definition  of 
Secretory  woaid  be  added  for 
clarification. 

Sectioa  254.3— Requirements.  This 
section  sets  forth  Aie  adninHRn 
reqaiieweiila  applicable  to  all 
exchanges.  All  Forest  Service  exdiangee 
must  be  sabfected  to  certain  teste  of 
need,  meet  oertahi  criteria,  and  be 
governed  by  oertain  hnytations. 
Generally,  tbe  pcopoecd  rule  provide* 
that  exchaages  mast  be  with  United 
Statee  dtizeas  or  ooorporations,  most  be 
in  tke  pablic  Interest,  must  not  reeolt  in 
a  decreaae  of  pablic  vadoes.  mast 
involve  lands  within  the  same  State, 
must  be  equal  valoe,  and  anst  be 
coneialent  wi&  tfie  ptamfaig  (firection 
and  objecttvee  for  a  particidar  national 
forest  This  io  oensistent  with  the 
present  rule,  but  edds  emphasis  to 
landownerslrip  ad|ustinent  lemming  in 
Forest  Laad  Mans^ement  Flans.  TUs 
proposed  rule  wodd  allow  the  payment 
of  caafa  to  egnatee  tbe  vriaet  of  lands  to 
be  exchanged  and  weald  allow  die 
waiver  of  cash  eqaalizatioB  payment  by 
the  Forest  Service,  if  the  payawnt  does 
not  exceed  tlie  lesser  ef  3  percent  of  the 
value  of  the  Federal  land  or$154)00i 
Cash  aqnaHzatua  paiment  a  praviston 
of  the  canmt  mie.  permits  Ak  use  of 
cash  to  balance  lacid  exc^enge  vahiee 
after  all  reasonable  and  loginl 
adjustments  of  involved  land  values 
have  been  made.  Waiver  of  cash 
eqnahzation  payments  by  the  Forest 
Scrrioe  amouata  to  relatively  email 
donations  of  luid  vafaiee  by  the  non- 
.  Federal  party,  wlien  that  party  agrcea  to 
forgo  collectiea  of  each  vahics  in  the 
interest  of  tiaie^  compi^oa  of  an 
exchange. 

The  Foreat  Service  must  reserve  or 
ret^n  onch  ri^ifei  or  intefeals  aa  are 
neceeeary  to  protect  the  pablic  ialeraet 
on  the  laadecr  partial  iatereete 
conveyed  out  of  pablic  ownership, 
^iiiieili.  the  hwde  acquired  ^  dw 
Foreet  Sendee  maet  net  be  peohiblttvcly 
encumbered  by  i 


outstanding  ri^ife.  The  exetdee  of 
reserved  r^te  en  lands  or  intereets 
cooweyed  to  Nie  United  Slates  are 
subject  to  the  Secretory's  rales  and 
regulatioiia  nnless  waived  by  the  Poreet 
Service.  Tiieee  rc(}aifefnenta  are  e 
conttouation  ef  those  in  die  cvrent  rule 
and  are  aeoeasary  to  ensore  that  such 
coavayancaaaad  reservatioiis  do  net 
intaflene  with  the  use  aad  siaiiagtnMuil 
of  the  lands  aad  intereets  retained  far 
national  forest  purpoees. 

Toe  future  oee  of  laiM  oonreyeo  out  of 
Federal  ownersh^  wtfl  be  dettamlued 
by  State  and  Iocm  Boning  auAofiUes. 
Such  fatare  ase  wiS  not  necesearily  be 
ad^esed  in  tbie  land  qjpraisal,  which 
is  based  solely  on  the  hi^ieat  md  best 
use  of  the  property,  since  most  Federd 
controls  over  ose  of  the  land  cease  upon 
conveysnace  to  non-Federal  parties. 
Exccptiona  to  such  loas  of  Federal 
control  are  reserved  rights,  deed 
reetrictiaaa,  and  oertain  Federal  laws 
such  as  the  wetlands  dredge  and  fill 
permit  leqntrementa  of  Section  404  of 
the  Federal  Water  Pottation  Control  Act 
AmendmcBta  of  1972  (33  USJC  12S1|,  aa 
amended  by  die  Clean  Water  Act  of 
1977  {33  U.S.C  1344). 

The  Environmental  I¥otection  Agency 
is  in  the  process  of  promolgating  final 
rules  on  hazardous  sofaatances. 
AujuidtB^y,  dits  section  of  die 
proposed  rule  recognizes  that  tbe  Forest 
Service  shoold  determine  if  hazardous 
materiab  are  preeent  on  the  involved 
non-Federal  lands  aad  negotiate  the 
responsibility  for  oontrd  action  with  tiie 
non-Federal  party  prior  to  corapletiag  aa 
exchange. 

A  new  provision  of  die  Exchange 
Facihtatioa  Act  stales  diat  lands 
recently  acquiied  by  the  Porcet  Service 
which  beoeiae  sobiect  to  entry  ander  the 
mining  and  mineral  leosing  law* 
automatically  will  be  segregated  from 
such  entry  for  00  day*  open  acceptance 
of  tide  by  the  Forest  Service.  That 
segregation  will  tcminale  autoaiaticalty 
at  tbe  end  of  dw  90-day  period,  unless 
die  Foreet  Sovice  requeets  die 
Secretary  of  the  Interior  to  withdraw  the 
lands  fron  entiy.  This  provision  is 
incorporated  hi  the  profiooed  rale. 

At  7  CFR  2.4Z,  die  Secretary  has 
delegated  aathority  to  die  Chief  of  the 
Foreet  Service  to  extend  Weeks  Act 
national  loreflt  boundaries  in  order  to 
acqidre  op  to  3,000  acres  of  lend  in  eedi 
case  under  die  Weeks  Act  audiority. 
Thi*  rale  would  provide  that  when  a 
land  acquiaition  case  lequiies  a  national 
forest  boonoaty  extension,  sucn 
extension  wiB  be  oatoaatlG  open 
ujipi  Ml  al  af  a  ¥>aeka  Act  atgataHion  by 
an  authorized  forest  officer. 


I 
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The  proposed  rule  would  update 
existing  regulations  to  make  clear 
certain  specific  requirements  tiiat  apply 
to  acquisitions  over  a  certain  value. 
Weeks  Act  acquisitions  of  flsaOOO  or 
more  in  value,  including  both  exchanges 
and  purchases  of  land,  are  subject  to  a 
3(Vday  oversight  review  by  the  House 
and  Senate  Committees  on  Agriculture. 
The  proposed  rule  would  provide  certain 
exceptions  to  die  requirement  that  the 
Secretary  of  Agriculture  must  approve 
such  acquisitions  over  $250,000  in  value. 
Insignificant  changes  that  occur  after 
completion  of  oversight  or  Secretarial 
approval  would  be  exempt  bom  any 
required  resubmission  for  such  oversight 
or  approval.  Acquisitions,  including 
exchanges,  v/hich  are  spedfically 
required  by  enacted  legisladon. 
generally  would  be  exempted  from 
congressional  oversight  or  Secretarial 
approval. 

Section  2S4.4—IniUatiag  an  exchange. 
This  section  would  revise  existing 
procedures  by  which  a  non-Federal 
party  can  initiate  an  exchange.  Under 
the  proposed  rule,  a  non-Federal 
landowner  interested  in  an  exchange 
with  the  Forest  Service  could  make  a 
proposal  for  an  exchange  to  the 
appropriate  Forest  Service  officer.  The 
rule  would  make  clear  that  either  party 
may  reject  a  profiosal  or  withdraw  from 
an  exchange  at  any  time  prior  to 
entering  a  binding  exchange  agreement 

The  rule  would  provide  that  the 
parties  will  document  their  preliminary 
agreement  to  initiate  an  exdiange  in  a 
signed  Statement  of  Intent  The 
Exchange  Facilitation  Act  requires  that 
exchange  parties  comply  with  specific 
time  frames  for  the  appraisal  process. 
The  Act  establishes  the  prelindnary 
agreement  to  exchange  as  the  starting 
point  for  those  appraisal  time  frames. 
The  Forest  Service  proposes  to  adopt 
the  Statement  of  Intent  an  optional 
document  under  current  rules,  as  a 
mandatory  document  for  every  land 
exchange  proposal  to  clearly  and  firmly 
establish  the  starting  point  for  the 
appraisal  time  frames.  As  a  mtnimiim, 
the  Statement  of  Intent  would  include 
certification  of  citizenship,  statement  of 
ownership,  notice  of  hazardous 
substances,  responsibilities  of  each 
party,  identification  of  the  Federal  and 
non-Federal  properties,  cuid  permission 
to  enter  and  examine  the  lands  of  each 
party.  The  parties  may  also  arrange  for 
an  ai^raisal  in  the  Statement  of  Intent 
Otherwise,  within  00  days  of  signing  the 
Statement  of  Intent  the  parties  must 
negotiate  and  agree  upon  the  terms  of 
the  appraisal  and  the  expected  appraisal 
completion  date. 


Section  254.5— Reaponsibilitiea.  Land 
exchanges  Sre  compkx  undertakings 
involving  a  series  of  costs, 
responsibilities,  and  requirements  which 
must  be  met  or  accomplished  in  order  to 
successfully  complete  an  exchange. 
Particular  responsibi^ties  typically  rest 
with  either  the  Federal  or  non-Federal 
parties,  or  both,  varying  according  to 
local  custom.  Although  a  common 
practice  in  pest  exchanges,  the  new  rule 
specifies  for  the  first  time  that  some 
responsibilities  may  be  negotiated  in 
each  case.  Under  the  proposed  rule,  it 
would  be  the  general  practice  that  each 
party  will  pay  their  own  normal 
expenses  in  a  land  exchange,  but, 
subject  to  the  needs  of  the  Forest 
Service  in  processing  an  exchange, 
either  party  may  assume  the  costs 
normally  borne  by  die  other  party.  The 
parties  may  agree  that  such  assumption 
of  costs  will  be  without  compensation. 
In  special  and  excepttonal 
circumstances,  the  Forest  Service  may 
determine  that  it  is  in  the  public  interest 
to  compensate  a  non<f  ederal  party  for 
assuming  costs  normally  borne  by  the 
Forest  Service.  The  new  rule  specifies 
that  such  compensation  will  be  on  an 
exceptional  basis  only,  will  be  limited  to 
25  percent  of  the  value  of  the  Federal 
lands,  and  must  meet  certain  criteria. 
The  intent  of  these  limitations  and 
criteria  is  to  avoid  routine  adjustments 
of  relative  exchanged  values,  which 
amounts  to  the  use  of  National  Forest 
System  land  values  to  pay  for  the  cost  of 
processing  land  exchanges.  Such 
activity  could  seldom  be  determined  to 
be  in  the  public  intertst 

Section  254.&— Legal  description  of 
properties.  This  section  is  essentially 
the  same  as  the  existhig  rule  and 
describes  the  requirements  for 
describing  or  locating  the  lands  involved 
in  an  exchange. 

Section  254.7— Appraisals.  As  does 
the  current  rule,  this  section  would 
establish  the  "Uniform  Appraisal 
Standards  for  Federal  Land 
Acquisitions"  as  the  Forest  Service 
national  standard  for  appraising  both 
the  Federal  and  non-Federal  lands  in  an 
exchange.  However,  flie  new  rule  would 
supplement  those  standards  with 
portions  of  die  "Uniform  Standards  of 
Professional  Appraisal  Practice."  to  the 
extent  diat  tiiey  do  not  conflict  widi  die 
former  standaids. 

For  purposes  of  die  appraisal.  Federal 
lands  will  be  considered  as  though  they 
are  already  in  non-Federal  ownership, 
zoned  for  dieir  higheat  and  best  use. 
Appraisals  are  required  to  be  no  more 
than  one  year  old  at  the  time  a  binding 
exchange  agreement  Is  entered,  which 
"locks  in"  die  values^ 


Appraisals  are  to  be  made  by 
qualified  staff  or  privat»iaector 
appraisers,  in  accordance  widi  Forest 
Service  criteria  for  qualification. 

There  are  individuals  and 
organizations  that  somedmes  act  as 
brokers  to  assemble  multiple  parcels  of 
land  for  exchange  in  furtherance  of 
National  Forest  System  management 
objectives  at  the  request  or  with  the 
cooperation  of  the  Forest  Service. 
Previous  rules  and  authorities  operated 
to  penalize  such  brokers  by  requiring 
that  such  parcels  be  coniidered  as  a 
single  ownership  for  apptaisal  purposes. 
This  typically  resulted  in  a  reduced 
valuation  of  die  involved  properties.  The 
proposed  rule  would  treat  brokered 
exchanges  involving  asstmbled  multiple 
parcels  as  individucd  tracts  in  the 
appraisal  of  such  exchai^  properties 
rather  than  impose  a  penalty  on  the 
broker  for  assembling  the  properties  at 
the  request  or  with  the  caoperation  of 
the  Forest  Service.  In  moat  cases,  such 
treatment  as  individual  tracts  would 
result  in  higher  appraised  values.  Itis  in 
the  public  bterest  to  utilize  brokered 
exchanges,  due  to  the  efficiency  and 
economy  of  replacing  a  number  of  small 
exchanges  widi  a  single  large  exchange. 
This  special  treatment  will  not  apply 
when  an  individual  ownftig  multiple 
parcels  proposes  to  exchange  those 
parcels  in  a  single  exchange.  When  a 
non-Federal  party  assembles  a  number 
of  scattered  non-Federal  parcels  for  a 
brokered  exchange  and  toe  non-Federal 
parcels  are  considered  as  individual 
parcels  in  an  exchange  appraisal,  the 
same  individual-tract  treatment  will  be 
used  in  the  appraisal  of  any  multiple- 
parcel  Federal  lands  involved  in  the 
exchange. 

Section  254.8— Approximately  equal 
value  exchanges.  In  the  interest  of 
accelerating  die  ptocessiiig  of  relatively 
small  exchanges  and  reducing  costs,  the 
Forest  Service  may  proceed  with  certain 
exchanges  of  similar  traots  of  land 
under  Sisaooo  in  value  on  the  basis  of  a 
determination  that  die  values  are 
approximately  equal  whan  it  is  in  the 
public  interest  to  expedite  an  exdiange. 
This  new  authority  is  provided  by  the 
Exchange  Facilitation  Aot  Such 
simplified  valuation  does  not  require 
formal  appraisal  reports,  but  is  based  on 
Statements  of  Value  whidi  summarize 
the  conclusions  reached  by  a  qualified 
staff  appraiser  in  estimadng  the  values. 
The  preparation  of  Statements  of  Value 
would  be  limited  to  Foreit  Service  staff 
appraisers,  due  to  the  neid  to  maintain 
control  over  the  apipraisal  evidence 
supporting  a  Statement  of  Vdue; 
Statements  of  Value  woiid  have  the 
same  one-year  maximum  life  span  as  do 


Fwfanl  Ragbt»  /  Vol  54,  Na  159  /  fttday.  Aagtut  18,  1969  /  Ptopoetl  Rdw  »1»71 


formal  appraisal  reports  and  values 
would  be  "locked  in"  upon  entering  into 
a  binding  exchange  agreement 

Section  254Jf— Arbitration  of 
valuation.  A  major  provision  of  die  new 
Exchange  Facilitation  Act  authorizes 
arbitration  of  disagreements  over 
appraised  values.  The  Act  provides  that 
if,  within  180  days  after  appraisals  are 
submitted  to  the  authorized  forest 
officer  for  review  and  approval,  the 
parties  cannot  agree  on  &e  valuation, 
the  issue  may  be  settlad  through 
arbitration.  The  Act  also  provides  diat 
in  lieu  of  arbitration  of  vdues.  ^e 
parties  may  agree  to  bargain.  Hie  Forest 
Service  proposes  that  such  bargaining 
may  include  various  alternative  uses  of 
appraisers,  appraisals,  or  appraisal 
reviews,  or  it  may  involve  negotiation 
outside  of  the  appraisal  process. 

Arbitration  would  be  conducted 
according  to  the  Real  Estate  Valuation 
Arbitration  Rules  of  the  American 
Arbitration  Association,  in  accordance 
with  the  Act  with  die  following  special 
considerations  and  treatments: 

(a)  When  an  exchange  party  files  a 
notice  of  intent  to  arbitrate,  the  Forest 
Service  would  appoint  an  arbitrator 
from  a  list  of  qualified  arbitrators 
furnished  by  the  American  Arbitration 
Association. 

(b)  Forest  Service  interpretation  of  the 
Act  finds  diat  arbitration  is  limited  to 
resolution  of  a  disputed  valuation  for  a 
proposed  land  exdiange  and  an 
arbitrator's  award  dec^ion  must  not 
have  application  beyond  the  value 
e8timate(8]  of  the  questioned 
appraisal(s).  An  award  dedsion  cannot 
include  recommendations  affecting  any 
aspects  of  an  exchange  proposal  odier 
than  valuation.  An  award  decision 
cannot  recommend  changes  in  an 
exchange  proposal  which  affect 
management  dedsions  hi  order  to 
achieve  a  desired  change  in  vduation. 

(c)  Award  dedsions  may  be  effective 
for  a  maximum  of  two  year*  if  the 
parties  agree  in  writing  within  30  days 
after  completion  of  arbitratimi  to 
consummate  an  exchange.  However,  the 
Forest  Service  proposes  that  any 
subsequent  adjustments  in  die  elements 

~  of  a  proposed  exchange  which  result  in 
changes  in  valuation  will  render  an 
arbitrator's  award  decision  moot 

As  provided  in  the  Exchange 
Facilitation  Act  the  parties  may  agree, 
in  recognition  of  scheduling  problems, 
processing  obstades,  and  special 
requirements  wdiich  may  be  unique  to 
any  particular  land  exchange  proposid^ 
that  the  following  time  frames  and 
deadlines  may  be  cbsnged  or 
eliminated: 

(a)  llie  requirement  to  arrange  for  an 
appraisal.  JMt  its  oooqiletian  date,,  and 


negotiate  terms  of  an  appraisal  writhin 
90  days  of  altering  into  a  Statement  of 
Intent 

(b)  The  requirement  to  submit  an 
exchange  to  arbitration  if  agreement  on 
valuation  has  not  been  reached  within 
180  days  after  submission  of  the 
appraisal(s)  to  the  audiorized  forest 
officer  for  approval 

(c)  The  requirement  for  all  parties  to 
dedde  to  proceed  with  an  exchange  and 
accept  the  arbitrator's  award  dedsion  or 
withdraw  from  an  exchange  proposal 
within  30  days  after  delivery  of  the 
dedsion  on  die  arbitration. 

Although  arbitration  is  set  forth  in  the 
Exchange  Facilitation  Ad  as  a 
mandatory  consequence  of  non- 
negotiable  disagreement  over  valuation, 
the  Act  also  confijrms  that  either  party 
may  withdraw  from  an  exdiange  at  any 
time  before  entering  into  a  binding 
exchange  agreement  Therefore,  it  would 
be  the  policy  and  practice  of  the  Forest 
Service  to  proceed  with  the  additional 
expense  and  delay  assodated  with  the 
arbitration  process  only  in  exceptional 
cases,  if  justified  by  compelling  public 
interest 

Section  ^4.10— Publication  of 
proposed  exchange.  In  managing  the 
National  Forest  System,  die  Forest 
Service  has  an  obligation  to  keep  the 
public  fully  i^onned  of  all  activities 
induding  landownership  adjustments 
through  exchange.  As  in  the  existing 
rule,  the  public  notice  requirements  in 
this  section  of  the  proposed  rule  would 
serve  to  inform  the  general  public  of  the 
exchange  proposal,  to  provide  an 
opportunity  for  those  with  claims  to 
come  forward,  and  to  offer  a  comment 
period  for  those  who  wish  to  express 
their  views  about  a  proposed  exchange. 
However,  a  new  provision  of  the  rule 
would  establish  that  minor  corrections 
and  insignificant  changes  (additions  or 
deletions)  woidd  not  require  the 
republishing  of  a  notice  as  long  as  the 
general  concept  and  basis  of  an 
exchange  remain  the  same.  The 
proposed  rule  would  continue  to  provide 
15  days  from  the  date  of  final 
publication  for  submission  of  written 
comments  on  an  exchange  proposal 
This  time  period  is  necessary  to  allow 
suffident  time  to  analyze  and  consider 
those  comments  hi  the  environmental 
analysis  without  delaying  the  exchange 
process.  However,  if  die  environmental 
analysis  is  at  a  stage  where  late 
comments  can  be  accommodated,  they 
will  be  considered. 

Section  254.11— Approval  of 
exchange.  The  proposed  new  rule  would 
clarify  diat  approval  of  an  exchange 
propMal  occurs  when  an  authorized 
forest  offlcor  signs  a  dedsion  document 
-  to  proceed  vrith  an  exchange.  The 


dedsion  may  be  documented  in  a 
Dedsion  Notice  for  an  Envirooraental 
Assessment  with  a  Finding  ol  No 
Significant  Inqiact;  a  Record  of  Dedsion 
for  an  Envfromnental  Inqiad  Statement; 
or  a  Dedsion  Memo  where  the  action  is 
found  to  be  categorically  exduded  from 
documentation  in  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  Notice  of  a  dedsion  is  to  be 
provided  to  all  interested  parties.  The 
proposed  rule  notes  that  conditional 
dedsions  may  be  made  subject  to 
certain  actions  diat  must  be  completed 
prior  to  completion  of  an  exchange,  audi 
as  congressional  oversight  or  Seoetarial 
approval.  An  exchange  agreement  may 
be  entered  into  by  the  parties  after  final 
or  conditional  approval  of  an  exchange 
proposal  by  die  Forest  Service. 

Section  ^4.12— Appeal  of  exchanges. 
The  proposed  rule  provides  that  a 
written  decision  to  proceed  or  not  to 
proceed  with  a  land  exchange  proposal 
made  upon  completion  of  an 
environmental  analysis  in  compliance 
with  the  National  Environmental  Policy 
Ad  (NEPA).  is  die  only  appealable  poGit 
in  the  exchange  process,  llie  provision 
is  basicaUy  a  restatement  of  what  is 
appealable  under  the  agency's  new 
appeal  procedures  at  36  CFR  part  217. 
I^eviously.  appeals  of  such  dedsions 
were  entered  under  38  CFR  211.1&  With 
adoption  of  final  revisions  to 
administrative  appeals  (54  FR  3342, 
January  23, 1900),  diese  decisions  would 
now  be  appealable  under  the  procedures 
at  36  CFR  part  217.  Decisions  related  to 
exchanges  are  not  appealable  under  the 
rules  at  36  CFR  part  251.  subpart  C 
because  exchange  does  not  involve 
occupancy  and  use  of  National  Forest 
System  lands.  Rejections  of  exchange 
proposals  are  not  subject  to  appeal 
when  such  rejections  are  made  in 
advcmce  of  written  dedsions  resulting 
from  analysis,  documentation,  and  other 
requirements  of  the  National 
Environmental  Policy  Act  Appeals 
pursuant  to  36  CFR  part  217  may  be 
made  by  anyone  objecting  to  an 
exchange  proposal 

Section  254.13— Exchange  agreement 
The  proposed  rule  would  continue  die 
provision  of  die  existing  rule,  that  it  is 
desirable  but  not  muidatory  to  enter 
into  an  exchange  agreement  once  a 
decision  is  made  to  proceed  with  an 
exchange  proposal.  Under  the  proposed 
rule.  Forest  Service  exchanges  generally 
would  utilize  exdiange  agreements 
unless  in  the  judgment  of  an  authorized 
forest  officer,  such  a  binding  contract  to 
exchange  is  not  needed.  An  exchange 
agreement  is  a  binding  contract  between 
the  Forest  Service  and  the  non-Federal 
party  to  complete  an  exchange.  An 
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•xchange  agreement  ihould  be  made 
sub)ect  to  certain  final  imcoapfeted 
exdiange  procetiet  and  conUngendet 
that  ml^it  occBT  prior  to  oonsammatkm 
of  an  exchaote.  The  propoaed  rule 
contalaa  a  namr  requirement  that 
certification  ollhe  absence  of  known 
haxardooi  substances  on  involved  lands 
be  made  in  an  exchange  agreement 
document  or,  in  the  absence  of  an 
exchange  agreement,  in  sbme  other 
suitable  document  Under  the  proposed 
rule,  if  no  exchange  agreement  is 
entered  Into  by  the  parties,  either  party 
may  back  out  of  an  exchange  proposal 
at  any  time  prior  to  Issuance  of  the 
deeds,  leganfless  of  die  investment  of 
time  and  money  in  the  proposal 

Section  254.14— Conveyance 
docamenta.  As  provided  under  the 
existing  rule,  exchange  deeds  are  issued 
by  tfw  Forest  Service  fai  conveying 
acquired  Federal  lands,  and  patents  or 
quitclaim  deeds  are  issued  by  the 
Bureau  of  Land  Management  in 
conveying  national  forest  land  reserved 
from  die  pobUc  domain  for  national 
forest  purposes.  A  new  provision 
reflected  in  this  proposed  role  is  that  of 
simultaneous  issuance  of  conveyance 
documents,  as  required  by  the  Exchange 
Facilitation  Act  Simultaneous  issuance 
of  conveyance  documents  is  possible 
when  the  parties  can  comply  with  the 
instructions  issued  with  a  preliminary 
title  opinion  by  the  Office  of  the  General 
Counsel  of  the  Department  of 
A^ricahure.  llowevei,  Am  rule  provides 
that  pvttM  should  be  prepared  to  wahre 
the  reqatrement  for  simuhaneoos 
issuance  o<  oonwyance  documents 
when  each  requirement  is  not 
practicable. 

Section  2S4.1S— Title  evidence  and 
appmroL  As  provided  in  Uie  cunent 
rule,  the  OfBcc  of  th^General  Counsel 
of  the  DepartBsnt  of  Agricnhore  has  ttie 
delegated  authority  to  approve  title  to 
lands  being  oomreyed  to  the  Untied 
States  in  Forest  Service  aoqulsttioBS. 
The  non-Federal  party  must  famish 
insurable  title  to  the  lands  to  be 
conveyed  to  the  United  States  ta  Forest 
Service  land  exchanges.  The  proposed 
rule  contains  a  new  provision  that  title 
acceptance  by  the  Forest  Service  occurs 
after  the  Office  of  the  General  Counsel 
of  the  Department  of  Agriculture  issues 
the  final  title  opinioa.  This  provision  is 
necessary  to  establish  the  startii^  point 
for  the  (XMkiy  automatic  segregation  of 
lands  acquired  in  an  exchange,  as 
provided  by  the  Exchange  Facilitatioo 
Act 

Suuuuaij 

These  proposed  regidations  would 
help  fadlitata  and  expedits  Forest 
Service  land  exchanges  by  clariiying 


exchange  authoritiest  their  scope,  aad 
application;  delermiaing  exceptiona  to 
application  of  rules;  defining  terms  ased 
in  exchanges;  statinggeneral  and 
specific  reqoirenenta  of  land  exchanges; 
delineatiag  procedures  in  initiating 
exchanges;  estaUisfafag  the 
respoa^bility  for  duties  and  costs 
associated  with  land  exchanges  and  the 
conditions  under  whteh  one  party  may 
assume  those  costs,  iBsponsibilities,  and 
requirements  of  the  other  party; 
providing  rules  pertaining  to  land 
appraisals  whidi  reflect  nationally 
recognized  appraisal  standards; 
describing  conditions  and  limitations  for 
approximately  equal  value  exchanges; 
prescribing  procedures  and  guidelines 
for  resolution  of  appraisal  disputes; 
stating  the  minimum  requirements  for 
providing  public  notice  of  an  exchange; 
establishing  the  roles  under  which  an 
exchange  may  be  approved  and 
appealed:  outlining  the  requirements  for 
a  binding  exchange  agreement;  and,  by 
setting  forth  the  legal  standards  and 
requirements  for  the  description  of  the 
properties  to  be  exchanged,  the 
conveyance  documeats,  and  the  title 
evidence  and  approval  The  public  is 
invited  to  submit  written  comments  in 
opposition  or  support  of  the  new  or 
continuing  provisions  of  this  proposed 
rule. 

Regulatory  Impact 

This  pn^xwed  rule  has  been  reviewed 
under  USDA  procedives  and  Executive 
Order  12291  on  Fedenl  Rcgolatians.  It 
has  been  determined  that  tiUs  is  not  a 
major  rule.  The  rule  irookl  not  have  an 
effect  of  $100  milhon  or  more  on  the 
economy;  would  not  substantielly 
increase  prices  or  coits  far  col  jumers, 
industry,  or  State  or  local  governments; 
nor  would  it  adversely  affect 
competition,  employment  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  in  foreign  maricets. 

Moreover,  this  proposed  role  has  been 
considered  in  li^t  of  the  Repulatory 
Flexibility  Act  (5  U.SJC.  801  er  seq.),  and 
it  has  been  detennbisd  diat  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Enviraamantal  Impafll 

Based  on  experience,  this  proposed 
rule  would  not  have  a  significant  effect 
on  the  human  environment,  individually 
or  cumulatively.  Thenefore,  it  is 
categorically  excluded  froai 
dociuaentatioD  in  an  Enviroomental 
Assessment  or  an  Enyironmental  fanped 
Statement  (40  CFR  1508,4]. 


Public 

The  content  of  a  Statement  of  Intent 
and  an  exchange  agreement  at  would  be 
required  by  9  9  254.4  aiid'2S4.13  of  this 
proposed  rule  represents  a  new 
information  reqidrement  as  defined  fai  5 
CFR  Part  1320,  Controlliag  Paptfworic 
Burdens  on  the  Public  bi  accordance 
with  those  rules  and  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507), 
the  Forest  Service  has  retiuested  Office 
of  Management  and  Budget  review  and 
approval  of  the  information  required  to 
be  addressed  in  a  Statement  of  Intent  or 
exchange  agreement  The  agency 
estimates  that  each  non-Federal  party  to 
a  letnd  exchange  proposal  will  spend  an 
average  of  4  hours  preparing  and 
submitting  the  information  required  in  a 
Statement  of  Intent  and  an  exchange 
agreement  ibr  Forest  Service  review  and 
approval. 

Reviewers  who  wish  to  comment  on 
this  information  requirement  should 
submit  their  views  to  the  Chief  oi  the 
Forest  Service  at  the  ad<fc«s6  listed 
earlier  in  this  document  ts  wdl  as  to 
the: 

Forest  Service  Desk  Officer,  Office  of 
Information  and  Regulatory  Affah^ 
Office  of  Management  and  Budget 
Washington,  DC  20503 

List  of  Subiwts  in  38  CFK  Part  264 

Land  exchanges,  Naticnal  forests. 

Therefore,  for  the  reasons  set  fortii 
above,  it  is  proposed  to  amend  I^  254 
by  revising  Subpart  A  of  Title  36  of  the 
Code  of  Federal  Regulations  as  follows: 

PARTM^-LANDOWNBRSHIP 
ADJUSTMEIfTS 


.—I 


Subpart  A-iand 

Sac. 

254.1  Slope  and  appncabilty. 

254.2  Deffadtlons.  < 
254J  Raqabvaeiits.          I 

254.4  InltlatlagsnexcfaangB. 

254.5  RetponsibiiMes. 

254.0   Legal  deecriptioa  of  tropetties. 
254.7    Appraisals 
254.0    Approximately  equal  value 
exchanges. 

254.9  Arbitration  of  valuation. 

254.10  RibUcation  of  proposed  exchanges. 

254.11  Approval  of  exdianges. 

254.12  Appeal  of  exdianges. 
254 J3  Bxdiaaee  agiesiaeiis. 

254.14  CaBveyaaoedocoaieBtB. 

254.15  Taim  evidence  and  appmraL 

Subpart  Ap-Land  ExdiangM 

Authoritr  7  U.S.C  428a(8);  7  U.S.C.  1011; 
16  U.S.C  4Ma;  M  UAC  488i  48B(  M  U JLC 
516;  16  U.S.C  555a:  43  U.S.C.  1715. 17M;  43 
U.S£.  1701,  iTia,  1723:  nd  edMT  vpitaabie 
laws. 


Fadewl  Bagbtar  /  Vol  S4.  No.  159  /  Frtday.  Augmt  IB.  MW  /  Propoaad  Rales 


9254.1  Soopeand 

(a)  These  rules  set  forth  the  formal 
procedures  for  conducting  exchanges  of 
National  Forest  System  lands.  The 
procedures  in  these  rules  are 
supplemented  by  instructions  issued  to 
Forest  Service  officers  in  chapter  5400  of 
the  Forest  Service  Manual  and  Forest 
Service  Handbook  5409.13. 

(b)  These  rules  are  applicable  to  all 
National  Forest  System  land  exchanges, 
except  those  made  under  the  authority 
of  the  Small  Tracts  Act  of  January  12, 
1983  (16  U.S.C.  521o-521i),  and  as 
otherwise  noted.  However,  application 
of  these  rules  to  exchanges  made  under 
the  authority  of  the  Alaska  Native 
Claims  Settlement  Act  as  amended  (43 
U.S.C.  1621)  and  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3192],  shall  be  limited  to  those 
rules  which  do  not  conflict  wiUi  the 
provisions  of  those  Acts. 

(c)  The  Secretary  of  Agriculture  is  not 
required  to  exchange  any  part  of  the 
National  Forest  System.  Land  exchanges 
are  discretionary,  voluntary  real  estate 
transactions  between  the  Secretary  of 
Agriculture,  acting  by  and  through  the 
Forest  Service,  and  non-Federal 
landowners.  These  transactions  may 
involve  the  exchange  of  lands  or 
interests  therein. 

(d)  Unless  the  parties  to  an  exchange 
otherwise  agree,  land  exchanges  for 
which  an  agreement  to  initiate  an 
exchange  was  entered  into  prior  to 
[Insert  effective  date  of  final  rule.],  may 
proceed  in  accordance  with  existing 
lavra  and  regulations  in  effect  at  the  time 
the  Statement  of  Intent  was  signed. 

(e)  Land  exchanges  involving  National 
Forest  System  lands  are  governed  by  Uie 
exchange  statute  appropriate  to  the 
particular  status  of  the  Nationd  Forest 
System  land  in  question  and  Uie  purpose 
for  which  an  exchange  is  to  be  made. 

9254.2  DeflnMonaL 

For  the  purposes  of  this  subpart  the 
following  terms  shall  have  the  meaning 
set  forth  in  this  section. 

i4c9u;s/<io/i  includes  the  acquiring  of 
lands  or  interests  in  lands  by  the 
Secretary  of  Agriculture,  as  delegated  to 
the  Forest  Service,  by  exchange, 
purchase,  donation,  or  eminent  domain. 

Approximately  equal  value  is  a 
comparative  estimate  of  the  value  of 
lands  involved  in  an  exchange  where 
the  elements  of  value,  such  as  physical 
characteristics  and  other  amenities,  are 
readily  apparent  and  substantially 
similar. 

Arbitration  is  a  process  by  which 
exchange  parties  may  submit  disputes 
over  valuation  to  an  arbitrator 
appointed  by  the  Forest  Service  from  a 


list  of  arbitrators  submitted  by  tfie 
American  Arbitration  Association. 

An  authorized  forest  officer  is  a 
Forest  Service  line  or  staff  officer  who 
has  the  delegated  authority  and 
responsibility  to  make  and  execute 
indicated  decisions. 

Bargaining  is  a  process  for 
determining  an  acceptable  value  for 
properties  involved  in  an  exchange, 
when  the  parties  caimot  agree  on  ^e 
initial  appraised  valuation. 

A  brokered  exchange  occun  when  a 
party  other  than  the  present  landowner, 
at  the  request  or  concurrence  of  the 
Forest  Service,  assembles  and  manages 
a  land  exchange  acceptable  to  the 
United  States,  for  die  benefit  of  the 
present  landowner. 

A  determination  of  approximately 
equal  value  is  a  statement  by  an 
authorized  forest  officer  which 
documents  that  the  Federal  and  non- 
Federal  lands  proposed  for  exchange 
have  approximately  equal  values. 

Fair  market  value  is  the  sum  of  money 
or  terms  equivalent  to  money,  for  which 
in  all  probability  a  property  would  be 
sold  by  a  knowledgeable  owner  who  is 
willing  but  not  obligated  to  sell,  to  a 
knowledgeable  purchaser  who  is  willing 
but  not  obligated  to  buy. 

h  formal  proposal  for  a  land 
exchange  is  written,  identifies  the 
potential  Federal  and  non-Federal  lands, 
and  identifies  the  ownerahip  or  other 
authority  of  a  non-Federal  party  to 
convey  the  non-Federal  lands. 

Hazardous  substances,  are  those 
substances  designated  under 
Environmental  ftotection  Agency 
regulations  at  40  CFR  part  302. 

Highest  and  best  use  is  the  reasonable 
and  probable  legal  use,  or  combination 
of  reasonable  and  probable  legal  uses, 
that  as  of  the  date  of  valuation  are  most 
likely  to  produce  the  greatest  net  return. 

An  interest  in  land  is  a  partial  or 
undivided  right  in  real  property  that  is 
less  than  the  complete  fee  or  estate. 

Lands  means  any  land  or  interests 
held  in  land. 

National  forest  land  status  refers  to 
the  condition  or  type  of  ownership  that 
applies  to  a  given  parcel  of  land  within 
the  national  forests,  as  determined  by 
the  method  by  which  the  land  became 
part  of  the  National  Forest  System. 

National  Forest  System,  as  defined  in 
the  Act  of  August  17, 1974  (16  U.S.C 
1609],  includes  all  national  forest  lands 
reserved  or  withdrawn  from  the  public 
domain  of  the  United  States;  all  national 
forest  lands  acquired  throu^  purchase, 
exchange,  donation,  or  odier  means;  the 
national  grasslands  and  Land  Utilization 
Projects;  and  other  lands,  watere,  or 
interests  therein  which  are  administered 
by  the  Forest  Service  or  are  designated 


for  administration  through  die  Forest 
Service  as  a  part  of  the  System. 

An  outstanding  interest  is  a  ri^t  or 
interest  in  property  held  by  a  third  party 
other  than  the  present  landowner. 

A  qualified  appraiser  is  an  individual 
who,  as  determined  by  the  Forest 
Service,  has  the  knowledge  and 
experience  necessary  to  competently 
complete  an  appraisal  assignment 

Relative  values  is  a  term  used  to 
describe  the  relationship  between  the 
values  of  properties  on  eadi  side  of  an 
exchange  transaction  in  whidi  there  is 
compensation  for  exchange  processing 
costs  assumed  by  other  than  the  party 
responsible  for  those  costs.  Such  values 
are  distinguished  frt)m  appraised  values, 
which  may  have  formed  the  basis  for  the 
initial  valuation  of  the  properties,  but  to 
which  administrative  adjustments  may 
have  occurred  outside  of  the  appraisal 
process,  in  compensation  for  costs  of 
one  party  assumed  by  the  other  party. 

A  reservation  is  a  right  created  by  the 
grantor  in  an  instrument  of  conveyance 
by  which  the  grantor  retains  some  right 
interest  or  profit  in  the  estate  granted. 

Secretary  means  the  Secretary  of 
Agriculture. 

Segre^tion  means  the  removal  for  a 
limited  period,  subject  to  valid  existing 
rights,  of  a  specified  area  of  National 
Forest  System  land  reserved  from  the 
public  domain  for  national  forest 
purposes  frt>m  the  operation  of  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws. 

A  statement  of  value  is  an  informal 
appraisal  report  that  documents  an 
estimate  of  value  and  contains  only  the 
conclusions  reached  in  the  appraiser's 
investigation  and  analysis. 

9  254.3   Requiramontaa 

The  following  requirements  apply  to 
exchanges  of  National  Forest  System 
lands: 

(a)  Eligibility  of  parties.  Lands  can  be 
exchanged  only  with  a  non-Federal 
landowner  who  is  a  dtizen  of  the  United 
States  or  a  corporation  wdiich  is  subjed 
to  the  laws  of  a  State  or  of  the  United 
States.  Lands  caimot  be  exchanged  with 
a  Member  of  Congress  (18  U.S.C  431). 

(b)  Lands  available  for  exchange.  The 
Forest  Service  will  emphasize 
exchanges  that  implement  and  are 
consistent  with  land  and  resource 
management  planning  direction  and 
objectives  for  a  particular  national 
forest  The  authorized  forest  officer  must 
find  that  the  exchange  will  not  result  in 
an  overall  decrease  in  public  values  or 
the  ability  to  meet  National  Forest 
System  management  objectives.  In  any 
exchange,  the  authorized  forest  officer 
must  reserve  such  rights  or  retain  sudi 
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lc)DetumiaaiJoaofoubIieuUenal 
An  exchanga  most  ba  Knmd  to  b«  in  the 
overall  puolic  inlertst  When 
considering  if  the  pubCc  interest  will  be 
served,  the  outhoiiaed  forest  officer 
shall  give  fiill  consideration  to  the 
opportunity  to  achieve  better  Federal 
land  management  and  to  (he  needs  of 
State  and  local  residents,  including  but 
not  Dmited  to,  such  needs  as  a  somid 
economy,  community  expansion, 
recreational  opportunities,  food,  fiber, 
mtaienis,  and  fish  and  wflcfllfe. 

{tSl  Same-Stale  exchanges.  Lands 
transfiBned  out  of  Federal  ownership  in 
an  exdiange  most  be  located  in  the 
same  State  as  Ae  non-Federal  land 
conveyed  to  tfie  United  States,  onless 
spedficaDy  exempt  by  terms  of  an 
wxrfienge  authority. 

(e)  Valve  ofkmk.  The  lands  or 
inteieets  in  lands  involved  in  an 
exchange  nrast  be  equal  in  value  or 
equaHsed  by  carii  payment,  pursuant  to 
paragraph  (eXl)  of  fUs  section;  unless  a 
waiver  of  cash  equalization  is 
authorind,  as  provided  in  paragraph 
(e)(2)  of  this  section;  or  imless  the 
exchaage  la  coBdoded  onder  ttw 
appraximately  eqwJ  vahie  provisions  of 
1264.8  of  this  sid^rt 

(1)  Ca$h  equalisation.  An  amount  not 
to  exceed  25  percent  of  the  value  of  the 
involved  Federal  lands  may  be  paid  by 
either  party  to  eqaaUae  the  values  fai  a 
land  exchange.  There  an  no  Ihaits  on 
the  amomt  of  cash  eqaaUzatton  in 
exchanges  made  punnant  to  the  ffisk 
Act  of  December  4. 1907  (10  U.&a  484a). 

(2)  Waiver  of  cash  equalization. 
When  the  Forest  Service  determines 
that  the  pubUc  totarest  woold  be  better 
served  and  that  an  exchange  will  be 
expedited,  the  parties  may  agree  that 
the  actborixed  forast  offlov  may  waive 
a  cash  aqoahxation  payment  by  the 
United  States,  of  up  to  3  pcroent  of  the 
vafaw  of  the  famrfved  Federal  lands,  not 
to  exceed  tl5,0Qa  However,  the 
avthorlaed  forest  officer  shall  not  waive 
a  cash  equalization  payment  to  the 
United  States. 

(f)  Future  uee  of  exchanged  FedavJ 
lands.  The  use  or  develo|mient  of  lands 
or  interests  in  lands  conveyed  out  of 
Federal  ownership  become  subject  to 
the  laws,  regulatiooa.  and  lootog 
authorities  of  State  and  local  gfyveming 
bodies.  Except  for  reservations  or 
restrictioaa  imposed  on  future  uses 
within  the  conveyance  document,  the 
ftttura  use  of  lends  conveyed  into  non- 
Federal  ownership  shall  be  determined 
by  State  and  local  fovaaflBanto 


responsiUe  for  ragnlaling  land  \ 
However,  the  faitended  use  must  not  be 
in  conflict  with  manaynient  obfectivea 
on  adfacwrt  National  forest  S]nrtem  land 
and  must  be  compatifale  with  local 
zoning  requinments. 

(g)  Encumbrances  oa  Federal  aee. 
Lands  conveyed  to  tha  United  States 
cannot  be  encumbered  by  reservations 
or  outstanding  interesls  that  wodd 
unduly  interfere  with  Ibeir  use  and 
management  as  pert  cf  the  National 
Forest  System. 

f\i)I^e»etred  rights.  Reservatioos  by 
the  non-Federal  owner  an  subject  to  the 
appropriate  rales  and  regulations  of 
the  Secretary  as  set  forth  to  38  CFR 
251.14  through  2S1.19  fbr  such  reserved 
rights,  except  upon  a  apedei  finding  by 
the  Forest  Service. 

(i)  Hazardous  substtnoea.  When 
hazardous  substances  are  known  to 
have  been  sttned  for  one  year  or  more, 
or  are  known  to  have  been  released  or 
disposed  of  on  Federal  landa  invtrived  in 
an  exchange,  die  Fnett  Service  shaQ 
provide  notice  to  the  other  parties  to 
accordance  with  cuiieiit  Environmental 
Protection  Agency  regulations.  That 
notice  may  be  indoded  to  a  Statement 
of  Intent,  an  exchange  agreement,  or 
some  other  acceptable  document  The 
Forest  Service  shall  determine  if  diere 
are  deposito  of  hazardous  sobstances  on 
the  nonfederal  land  tovolved  to  an 
exchange  and  readi  an  agreement  on 
respondbiUty  for  control  action  with  die 
non-Federal  party  prior  to  entertag  toto 
a  binding  exchange  agreement  or 
accepting  title  to  non-Federal  lands.  The 
non-Federal  landowner  must  notify  the 
Forest  Service  of  any  knowledge  of 
hazantotts  substances  on  the  non- 
Federal  land  pursuant  to  1 2544  of  this 
subpart,  or  must  certify  die  absrace  of 
any  knowledge  of  such  materials  on  the 
land  pursuant  to  S  25403  of  this  subpart 

[j]  Automatic  segregation  from  mining 
laws.  Under  provisimv  of  die  Act  of 
October  21. 1978  (43  U.S.C.  1715).  as 
amended  by  the  Act  of  August  20, 1988 
(43  U.S.C.  1716),  those  non-Federal  lands 
acquired  to  exchange  for  Fedoal  landb 
reserved  from  the  pubbc  domato  for 
national  forest  purposes  antmnatically 
shall  be  segregated  from  operation  oi 
the  public  land  laws,  toduding  the 
mining  and  mtonal  leasing  laws,  for  OO 
days  after  acceptance  of  titte  by  the 
United  States.  At  die  and  of  the  90-day 
period,  without  further  actian  to 
permanendy  withdraw  the  landa,  they 
automatically  will  be  «pen  to  operation 
of  tha  puUic  land  laws  and  to  entry 
under  the  mining  and  mmeral  leasing 
laws. 

(k)  Boundary  extet^'oas.  Lands 
acquired  sader  the  authority  of  die 
Weeks  Act  of  March  1, 1911.  ae 


amended  (18  U.S.C  SM),  which  ore  near 
or  ac^oining  existing  n^and  forest 
boandnrtes  and  total  no  mora  than  S.0QO 
acres  in  each  case,  antomtlically  shd 
be  induded  withto  a  Weeks  Act 
boundary  extension  eneoapasstog  dwse 
lands  (7  CFR  2/42). 

(I)  Special  review  aitd  approval.  Land 
acquisitions  of  $1504X10  or  more  to  value 
made  under  the  anthority  of  the  Wedcs 
Act  of  March  1, 1911.  as  aawndad  (16 
U.SX1 518),  most  be  sabmMed  to 
Congress  for  oversi^t  parsaant  to  the 
Act  of  October  22, 1978.  a«  amended  (16 
U.S41 521b).  Land  aoqoisJtions  of 
$2504X10  or  nmre  to  vaJaa,  made  under 
Weeks  Act  aothoiity,  must  also  be 
submitted  to  the  Secretary  for  approval, 
except  as  toificated  to  tUi  paragraph. 
Minor  a>d  insignificant  changes  fa  land 
acquisition  proposals  need  not  be 
resubmitted  for  congressional  oversight 
or  approval  by  the  Secrettry.  Land 
acquisitions  qiedfteally  mandated  by 
legislation  shall  be  exenqH  from 
Secretarial  approval  or  congressional 
overs^it  unless  otherwise  specified. 

(a)  Proposals.  Exchangns  may  be 
toitiated  by  a  non-Federal  landowner, 
an  agent  of  a  landowner,  a  broker,  a 
third  party,  a  non-Federal  puUic  agency, 
or  the  Forest  Service,  taitial  exdkange 
proposals  made  to  the  Fooest  Service 
should  be  directed  to  the  District  Ranger 
or  Forest  Supervisor  of  di8  National 
Foreet  System  unit  on  wfafcfa  the  Fedoal 
land  is  located.  A  proposal  may  be 
accepted,  modified,  or  rejtcted  by  either 
party,  at  any  time  before  •nterlng  into  a 
btoding  written  exchange  agreement 

(b)  Agreement  to  initiate.  Only  a 
Statement  of  Intent  ^gned  by  an 
authorized  forest  offk»r,  oonstitotes  a 
Forest  Service  agreement  to  toitiate  and 
pursue  an  exchange.  Failwe  of  an 
authorized  forest  oflicer  to  reject  a 
proposal  shall  not  be  construed  as 
Forest  Service  consent  to  enter  into  an 
exchange. 

(c)  Statement  of  Intent.  When  the 
Forest  Service  and  die  nofi-Federal 
party  dedde  to  pursue  die  possibility  of 
a  land  exchange,  they  must  document 
their  mtentions  to  a  Statement  of  Intent. 

(1]  A  Statement  of  Intent  shall  todude, 
but  is  not  limited  to: 

(i)  Certification  by  the  non-Federal 
party  of  United  States  dticenriiip  or 
status  as  a  corporation  subject  to  the 
laws  of  a  State  or  of  the  United  States; 

(ii)  Identincation  of  the  properties  and 
estates  considered  for  exohange; 

(iM)  Identification  of  ownership  or 
other  authority  to  make  sndi  on 
exi  ~ 
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(iv)  Identification  of  any  known 
release,  storage,  or  diqiosal  of 
hazardous  substances  on  tovdved  non- 
Federal  or  Federal  landis; 

(v)  Assignment  of  tewonsibility  for 
performance  of  required  functions  and 
for  paymento  assodated  with  processing 
die  exchange  (89  254.3, 254.5): 

(vi)  The  scheduled  beginning  date  for 
appraisals  and  antidpated  date  for 
review  of  appraisals,  unless  deferred 
under  paragraph  (d)  of  this  section; 

(vii)  A  dear  grant  of  pennission  by 
eitiier  party  to  exandne  and  physically 
insped  the  lands  of  the  odier  party. 

(2)  A  Statement  of  totent  shall  be  a 
preliminary  non-btoding  agreement  to 
initiate  an  exchange  and  may  be 
amended  as  needed.  It  may  be 
termtoated  at  any  time  by  any  of  die 
parties,  before  enterii^  into  a  Unding 
exchange  agreement 

(d)Appra/sa/tiinetofr/9.Widito90    . 
days  after  entering  tato  a  Statement  of 
totent  the  aodwrized  forest  officer  and 
the  other  parties  to  an  exchange  shall 
arrange  for  an  appraisaL  If  not  already 
agreed  upon  to  die  Statement  of  totent 
the  completion  date  and  terms  of  tte 
appraisal  most  be  negottated  at  ttds 
time.  Such  date  and  tanni  will  be 
dependent  tqton  die  scope,  complexity, 
and  priority  dt  the  appraisal  and  the 
capability  of  the  Forest  Service  to 
process  and  review  the  propoaaL 


S2$4J 

(a)  General  requireaieats.  Costs, 
responsibilities,  and  requiremente 
associated  with  land  exdmnges  may 
indude,  but  are  not  limited  to,  land 
surveys,  platting,  appraisals,  mineral 
examinations,  timber  cruises,  title 
searches,  title  curative  actions,  cultural 
resource  surveys  and  mitigatioa. 
hazardous  substance  surveys  and 
controls,  curing  defidencies  preventing 
bluest  and  bvit  ass  of  the  luid, 
conducting  public  hearings,  assemblage 
of  brokered  multiple-parcel  exchanges, 
arbitration,  or  other  oosto  to  comply 
with  laws,  ragulationa,  and  policies 
applicable  to  exdiange  transactions. 
Some  oosto  and  responsiUUties 
tradittonally  rest  with  oertoto  parties  of 
an  exchange,  aome  are  typically  shared, 
while  othen  are  negottated  to  eadi  case, 
subject  to  the  needs  of  the  Forest 
Service. 

(b)  Assumption  of  costs  without 
compensation.  While  generally,  each 
party  will  pay  the  expenses  normally 
assodated  with  processing  their  own 
lands  to  a  land  exchange,  the  parties  to 
an  exchange  may  agree  that  either  party 
will  assume  without  compensation,  all 
or  part  of  cmtato  costs,  responsibilities, 
or  requiremente  diat  an  ordinarily 
borne  by  the  other  party.  However,  an 


auUiorized  fdreet  otBoer  shall  dedds  to 
assume  oosto  normally  boms  by  the 
non-Federal  party  only  on  an 
exceptional  basis,  when  it  te  dearly  to 
dm  pubUc  toterest  and  to  die  beet 
toterest  of  consummating  an  «"i**"g« 

(c)  ComipensotfoB/br  costs  oasuwetf 
by  dte  non-Fsderal  party.  The  Forest 
Service  may,  to  qiedal  drcumstances, 
determine  that  it  te  to  the  pnbUc  toterest 
to  consummate  an  exdiange  and 
compensate  the  non-Federal  perty  for 
assmnlng  costs,  responsibilities,  or 
requiremente  which  would  ordinarily  be 
borne  by  die  Forest  Service.  Sooi 
conqiensation  shall  be  agreed  rxpaa  to 
advance  and  shall  be  made  by  adjusting 
the  relative  values  tovolved  to  an 
exchange. 

(1)  to  order  to  compensate  a  non- 
Federal  party  for  assuming  costs, 
responsibilities,  or  requiremente 
normally  borne  by  the  Foreet  Service,  an 
authorised  forest  officer  most  find  that 
all  of  the  Mlowing  conditions  exist  or 
will  result  from  tbe  compensation: 

(i)  Resulting  landownwship  patterns 
will  not  be  disadvantageous  to  die 
Government 

(ii)  Tlie  exdiange  will  result  to 
exceptional  puUte  benefit 

(ill]  Consummation  will  be  e;q)edited 
for  a  land  exchange  needed  to  prated 
cultural  resource  sites,  proted  adjacent 
National  Forest  System  lands  from 
external  degradation,  proted  or  enhance 
important  recreattonal  opportunities, 
proted  critical  wildlife  or  fish  habitat 
protect  threatened,  endangered,  or 
sensitive  qpedes  habitat,  or  protect 
other  national  forest  resource  values. 

(iv)  Iliera  will  be  no  resultant  diange 
to  the  appraised  values  of  the  lands 
tovolved  to  the  exdiange. 

(v)  The  amount  of  compensation  is 
reasonable  and  aocuntety  reflecte  die 
approximate  value  of  any  ooete  or 
services  provided,  or  any 
responsibilities  or  requiremente 
assumed. 

(vi)  No  other  means  of  meeting  die 
exchange  processing  costs, 
responsibflities,  or  requiremente  of  the 
Forest  Service  are  available  or 
practicable. 

(2)  Relative  value  adjustmente 
reflecting  compensation  for  costo  may 
result  to  acreage  adjustmente  of 
tocluded  Federal  or  non-Federal  laxxL  or 
cash  equalization  payments. 
Compensation  shiJl  not  exceed  25 
percent  of  the  value  of  the  tovolved 
Federal  lands.  Only  those  costo  that  are 
set  fordi  and  a^eed  to  to  the  Statement 
of  Intent  will  be  considered  for 
compensaticm. 


|8S«jB  Ufal*s8rteltens«| 

Lands  proposed  lot  exchange  most  be 
piopatly  daecribed  and  toe  stable  andv 
the  survey  laws  and  standards  of  Am 
United  States  and  dw  State  to  whidi 
located.  Any  survey  required  te  the 
reeponslbllity  of  OMh  party  anleas 
otherwise  negottated  md  docamentnd  to 
a  Statement  of  totent  or  subsequent 
amendments. 

f2S4.7   AppralsBH. 

(a)  Uniform  standards.  Ilie 
fundamental  appraisal  standards  for 
Nattonal  Forest  System  land  exchanges 
are  as  set  forth  to  the  "Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisitions,"  as  amended,  an 
toteragency  Land  Aoquisitton 
Conference  publication  (May,  1973). 
Those  standards  are  furdier 
supplemented  by  Standards  1, 2,  and  3 
of  the  "Uniform  Standards  of. 
Professional  Appraisel  Practice,"  as 
publi^ed  by  die  Appraisal  Foundatioa. 
If  any  parte  of  die  latter  standards 
conflict  with  the  first  set  of  standards, 
those  parts  of  the  tatter  standards  shdl 
be  disregarded  and  the  applicaUe  parte 
of  die  "Uniform  Appraisal  Standards  for 
Federal  Land  Acquisitions"  shall  govern. 
The  same  appraisal  standards  shaJl  be 
used  to  appraising  both  the  Federal  and 
the  non-Federal  lands  tovolved  to  an 
exchange. 

(b)  Appraisal  of  Federal  lands. 
Federal  lands  shall  be  appraised  under 
the  assumption  that  they  are  already  to 
non-Federal  ownership  and  are  zoned  to 
accordance  to  dieir  highest  and  best  use. 

(c)  Qualified  appraisers.  Appraisals  to 
estimate  fair  maricet  value  must  be  made 
by  qualified  Forest  Service  staff  or 
private-sector  fee  appraisere.  Criteria 
for  qualification  of  private-sector  fee 
appraisen  shall  be  determtoed  by  the 
Forest  Service,  based  on  the 
requirements  and  complexity  of  the 
appraisal  assignment  and  listed  to  the 
contrad  for  an  appraisaL  Requiremente 
for  qualification  of  Forest  Service  staff 
appraisen  are  as  described  to  Forest 
Service  Manual  Chapter  54ia 

(d)  Brokered  exchanges.  Brokered 
exchanges  shall  be  utilized  whenever 
practical  to  facilities  landowmership 
adjustmente  and  reduce  costo.  When  a 
broker,  agent  or  third  party  proposes  an 
exchange  of  two  or  more  properties 
which  have  been  assembled  to  meet 
Forest  Service  landownership 
adjustment  goals,  special  appraisal 
instructions  may  apply.  The  totent  of 
such  special  instruction  is  tiiat  die 
appraisal  process  will  not  penalize  an 
agent  for  an  assembly.  Multiple-parcel 
Federal  lands  involved  to  brokered 
exchanges  shall  be  subject  to  tlie  same 
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valuatioo  techniqnet  u  the  non-Federal 
lands. 

(e)  Current  appraiaala.  Appraisals 
must  be  current,  dated  no  more  than  one 
year  prior  to  entering  into  a  binding 
exchange  agreement  However,  maricet 
conditions  may  indicate  that  a  shorter 
period  is  appropriate.  When  an 
exchange  agreement  is  executed, 
approved  values  shall  remain  effective 
until  consummation  of  the  exchange. 

faS4J   Appreximalaly equal vakM 


(a)  Requirementa.  The  Forest  Service 
may  make  a  determination  of 
approximately  equal  values  without  a 
formal  appraisal  report  only  when: 

(1)  It  is  in  the  public  interest  to 
expedite  the  consummation  of  a 
particular  exchange; 

(2)  The  value  of  the  involved  Federal 
land  does  not  exceed  $150,000; 

(3)  The  exchange  properties  have 
readily  apparent  and  substantially 
similar  elements  of  value; 

(4)  There  are  no  significant  elements 
of  value  requiring  complex  analysis, 
such  as,  but  not  limited  to,  high-valued 
minerals,  high-valued  improvements,  or 
high-valued  water  frontage;  and 

(5)  a  qualified  Forest  Service  staff 
appraiser  has  prepared  a  Statement  of 
Value  to  document  the  Federal  land 
value. 

(b)  Determination  of  value. 
Approximately  equal  values  shall  be 
determined  by  comparing  and 
evaluating  the  elements  of  value  on 
lands  or  interests  in  lands  to  be 
exchanged.  Elements  of  value  to  be 
considered  include,  but  are  not  limited 
to,  highest  and  best  use  of  the  land,  size, 
shape,  location,  physical  attributes, 
functional  utility,  proximity  of  other 
similar  sites,  and  amenities.  Findings 
that  parcels  are  approximately  equal  in 
value  shall  be  documented  in  a 
Determination  of  Approximately  Equal 
Value  approved  by  an  authorized  forest 
ofiicer. 

(c)  Appraisal  standards.  Statements  of 
Value  must  meet  the  same  appraisal 
standards  as  detailed  appraisal  reports. 
It  is  the  Forest  Service  staff  appraiser's 
responsibility  to  maintain  full 
documentation  of  the  data  supporting  a 
Statement  of  Value  and  to  make  it 
available  for  review  upon  request 

(d)  Current  statement  of  value.  A 
Statement  of  Value  must  be  current 
within  one  year  prior  to  the  date  of 
entering  into  a  binding  exchange 
agreement  However,  market  conditions 
may  indicate  that  a  shorter  period  is 
appropriate. 


i3S4M    Arbitration  of  vtfuMion. 

(a)  Agreement  on  valuation.  The 
Forest  Service  and  non-Federal 
exchange  parties  should  attempt  to 
reach  agreement  as  to  the  valuation  of 
an  exchange,  before  resorting  to 
arbitration.  Such  agreement  may  be 
reached  tiirough  bargaining,  pursuant  to 
paragraph  (b)  of  tlss  section. 

(b)  Bargaining.  If  the  Forest  Service 
and  other  parties  cannot  agree  to  accept 
the  findings  of  the  initial  appraisal  or 
appraisals,  they  may  bargain  to  select 
one  of  the  following  methods  to 
determine  the  values  of  the  properties 
involved  in  an  exchange: 

(1)  Additional  appraisals  by  either  or 
both  parties; 

(2]  Agreement  on  an  additional 
appraisal  to  be  done  by  a  mutually 
acceptable  qualified  third  appraiser; 

(3}  Agreement  to  submit  the  disputed 
appraisals  to  a  review  by  a  mutually 
acceptable  qualified  third  appraiser,  or 

(4)  Some  other  acceptable  and 
commonly  recognized  practice  for 
determining  values.  The  final 
determination  of  value  must  be 
acceptable  to  the  Forest  Service,  for  an 
exchange  to  proceed. 

(c)  Submission  for  arbitration.  If  the 
valuation  of  an  exchange  cannot  be 
agreed  upon  within  180  days  after 
appraisals  are  subaiitted  to  the 
authorized  forest  officer  for  review  and 
approval,  the  appraisals  may  be 
submitted  to  an  arbitrator  appointed  by 
the  Forest  Service  from  a  list  provided 
by  the  American  ^bitration 
Association,  for  arbitration  in 
accordance  with  the  Real  Estate 
Valuation  Arbitration  Rules  of  that 
organization. 

(d)  Election  of  arbitration.  Failure  to 
volunttuily  negotiate  terms  generally 
will  be  grounds  to  discontinue  an 
exchange.  Arbitration  shall  be 
considered  as  a  last  resort  in  negotiating 
terms  of  an  exchange  and  shall  be  used 
only  when  the  Forest  Service  determines 
that  there  are  extenuating  public  interest 
reasons  for  proceeding  with  an 
exchange. 

(e)  Arbitration  procedures  and 
requirements.  Whan  arbitration  is 
utilized,  the  following  procedures  will 
apply: 

(1)  Upon  receipt  of  a  notice  of  intent 
to  arbitrate,  the  authorized  forest  officer 
shall  appoint  a  single  arbitrator  from  a 
list  provided  by  the  American 
Arbitration  Association. 

(2)  Arbiti-aUon  shall  be  limited  to  the 
disputed  valuation  of  a  proposed 
exchange,  and  an  arbitrator's  award 
decision  shall  be  limited  to  the  value 
estimate(s)  of  tiie  oontested  appraisal(s]. 
An  award  decision  shall  not  include 
recommendations  iegarding  the  nature 


of  a  proposed  exchange.  An  award 
decision  shall  not  infr^e  upon  the 
authority  of  the  Secretary  to  make  all 
decisions  regarding  management  of 
National  Forest  System  lands  and  to 
make  public  interest  determinations. 

(3)  An  award  decision  reached  by  an 
arbitrator  shall  be  the  effective 
valuation  for  a  period  not  to  exceed  two 
years  finm  the  date  of  the  decision  and 
shall  be  binding  only  if  an  exchange  is 
consummated.  Any  acfiustment  or 
modification  of  an  exdnange  which 
results  in  changes  of  the  values 
arbitrated  will  nullify  an  arbitrator's 
award  decision. 

(4)  Within  30  days  after  delivery  of  an 
arbitrator's  award  dedsion,  each  party 
in  an  exchange  shall  notify  in  writing  all 
other  parties  of  their  latent  to  proceed 
with  an  exchange  with  the  values  as 
arbitrated,  or  to  modify  an  exchange  as 
a  result  of  the  arbitration  findings  or 
other  factors,  or  to  wilfadraw  from  an 
exchange.  Until  the  parties  enter  into  a 
binding  exchange  agreement  any  party 
may  elect  to  withdraw  from  an 
exdiange  at  any  time  during  the 
exchange  or  arbitration  process. 

(f)  Suspension  of  time  limits.  Time 
frames  and  deadlines  in  paragraphs  (c) 
and  (e)(4]  of  this  section,  and  in 

S  254.4(d)  of  this  subpart  may  be 
modified  or  suspended  at  any  time,  upon 
agreement  of  the  ptuiies. 

(g]  Termination  of  exchange. 
Notwithstanding  the  provisions  of  this 
section,  if  it  appears  at  any  time  during 
the  exchange  process,  before  entering 
into  a  bindhig  exchange  agreement  ^t 
further  negotiations  would  be  futile  or 
that  it  would  be  administratively 
impractical  to  continua,  an  autiiorized 
forest  officer  may  terminate  an 
exchange.  | 

82S4.10   PubHcaMon  of  propowd 
exchanges. 

(a)  Publication  ofntUice.  The  Forest 
Service  shall  publish  a  notice  for  each 
proposed  exchange  once  a  week  for  four 
consecutive  weeks  in  aewspapers  of 
general  circulation  in  ttie  counties  in 
which  the  Federal  and  non-Federal 
lands  or  interests  proposed  for  exchange 
are  located.  An  exchaage  notice  will  be 
published  at  the  point  when  die 
potential  lands  that  may  be  included  in 
an  exchange  have  been  identified  in  a 
Statement  of  Intent 

(b)  Purpose  of  notice.  The  purposes  of 
an  exchange  notice  art: 

(l>To  appriseihe  pabHc  of  an 
exchange  proposal  in  a  timely  fadiion; 

(2)  To  allow  anyone  liaving  a  dafan  to 
the  lands  to  notify  the  iappropriate  forest 
officer  and  present  evidence  supporting 
their  claim:  and 
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(3J  To  afford  an  opportunity  for  those 
with  comments  to  submit  their  views  to 
the  Forest  Service. 

(c)  Response  deadline.  All  claims  and 
comments  must  be  made  in  writing  and 
postmariced  or  delivered  within  15  days 
of  the  final  publication  of  a  notice,  to  be 
assured  of  consideration  in  the 
environmental  analysis  of  a  proposed 
exchange. 

[d)  Republication  requirements.  If 
some  of  the  lands  described  in  a 
published  exchange  notice  are  excluded 
from  the  final  exchange  agreement  it  is 
not  necessary  to  republish  the  final  land 
descriptions,  as  long  as  the  included 
lands  were  substantially  identified  in 
the  pubUshed  notice.  Minor  corrections 
of  legal  descriptions,  small  additions  of 
exchange  lands,  and  otiier  insignificant 
changes  also  do  not  require 
republication. 

$254.11    Approval  of  exchanges. 

(a)  Environmental  analysis.  U 
preliminary  negotiations  result  in 
concurrence  on  an  exchange  proposal, 
the  Forest  Service  shall  conduct  an 
environmental  analysis  in  accordance 
with  the  National  Eavironmental  Policy 
Act  of  1969  (42  U.S.C.  4321),  the  Council 
on  Environmental  Qualify  Regulations 
(40  CFR  Parts  1500-1506),  and  tiie  Forest 
Service  Environmental  Policy  and 
Procedures  (Forest  Service  Manual 
Chapter  1950  and  Forest  Service 
Handbook  1909.15).  In  making  this 
analysis,  the  Forest  Service  shall 
consider  timely  written  comments 
received  in  response  to  the  published 
exchange  notice. 

(b)  Notice  of  decision.  The  Forest 
Service  shall  provide  copies  of  die 
decision  documents  to  the  exchange 
parties,  to  all  parties  who  filed  written 
objections,  and  to  all  known  parties 
witii  an  e}q)ressed  or  inherent  interest  in 
an  exchange. 

(c)  Exchange  approval.  The 
authorized  forest  officer  may  approve  or 
conditionally  approve  an  exchange, 
subject  to  any  required  approval  by  the 
Secretary  or  congressional  oversight 
after  the  remaining  requirements  of  this 
section  and  §  254.3  of  this  subpart  have 
been  met  A  decision  to  proceed 
constitutes  the  final  or  conditional  final 
approval  of  an  exchange. 

1254.12  Appeal  of  oxchMgoe. 

Appeal  of  land  exchange  decisions. 
Written  decisions  to  pro«»ed  or  not  to 
proceed  with  land  exchanges,  made  by 
.  authorized  forest  officers,  -yntiidi  resuh 
from  analysis  and  odxw  requirements  of 
the  Nati<mal  Environmental  Policy  Act 
and  are  documented  in  a  Decision 
Memo.  Decision  Notice,  or  Rwcord  of 


Decision,  are  subject  to  appeal  under  36 
CFR  Part  217. 

f2S4a13   Exchange  egreemenls. 

(a)  Purpose  of  agreement  To  execute 
an  exchange,  the  Forest  Service  and  the 
non-Federal  party  must  enter  into  an 
exchange  agreement  unless  an 
authorized  forest  officer  determines  tiiat 
such  an  agreement  is  not  needed.  An 
exchange  agreement  shall  identify  the 
estates  to  be  exchanged,  all  reservations 
and  outstanding  interests,  any  necessary 
cash  equalization,  and  all  other  terms 
and  conditions  which  each  party  agrees 
to  perform; 

(b)  Timing  of  agreement  An 
agreement  may  be  executed  only  after 
the  Forest  Service  has  approved  or 
conditionally  approved  an  exdiange  as 
provided  in  §  254.11  of  this  subpart 

(c)  Conditions  of  agreement  An 
Exchange  agreement  shall  be  binding  on 
both  parties  providing: 

(1)  Acceptable  tide  can  be  conveyed; 

(2)  No  loss  or  damage  occurs  to  either 
property  from  any  cause; 

(3)  No  undisclosed  hazardous 
substances  are  found  on  the  involved 
Federal  or  non-Federal  lands  prior  to 
conveyance;  and 

(4)  The  dedsion  to  complete  the 
exchange  is  upheld  in  event  of  appeal 
under  36  CFR  Part  217. 

(d)  Requirements  and  contingencies. 
An  exchange  agreement  shall  be  made 
subject  to  die  conditions  set  forth  in  diis 
section,  and  where  required,  made 
subjed  to  approval  by  the  Secretary  and 
completion  of  congressional  oversi^t 
When  an  exchange  agreement  is  made 
subjed  to  such  craditions  or 
uncompleted  processes,  the  exchange 
shall  not  proceed  to  consummation  until 
those  requirements  or  contingendes  are 
discharged. 

(e)  Notice  or  certification  of 
hazardous  substancee.  An  exchange 
agreement  or  other  agreed  upon 
document  must  indude  a  notice  of  the 
presence  of,  or  certification  of  the 
absence  ot  known  hazardous 
substances  on  involved  Federal  and 
non-Federal  lands. 

(f)  Need  for  binding  agreement  In  the 
absence  of  an  exchange  agreement  no 
action  taken  by  the  parties  to  the 
exchange  shall  create  or  establish  any 
contractual  or  odier  obligations  or  rights 
against  either  exchange  party  prior  to 
issuance  of  a  patent  or  deed. 


1254.14 

(a)  Deed  form.  Deeds  to  die  United 
States  mtist  be  in  a  form  diat  complies 
wldi  die  Department  of  justice 
"Standards  for  the  lYeparation  of  Tide 
Evidence  in  Land  Acquisition  by  the 
United  States." 


(b)  Cmiveyanoe  document  types. 
Cmiveyances  from  the  Uidted  States 
shaU  be  by  exchange  deed  from  the 
Department  cH  Agriculture,  or  by  patent 
or  quitclaim  deed  issued  by  the 
D^artment  of  the  Interior.  The  type  of 
document  depends  upon  die  status  of 
the  Federal  land. 

(c)  Simultaneous  issuance.  Patents  or 
deeds  for  conveyances  out  of  Federal 
ownership  in  exchanges  shall  be  issued 
simultaneously  widi  deeds  issued  for 
lands  or  interests  to  be  acquired  by  the 
United  States.  Such  simultaneous 
issuance  shall  occur  after  the  Office  of 
the  General  Counsel  of  the  Department 
of  Agriculture  has  provided  a 
preliminary  tide  opinion  which  assures 
diet  die  United  SUtes  will  receive 
acceptable  title  to  the  lands  or  interests 
being  acquired  by  die  United  States,  if 
the  instructions  in  that  opinion  are 
properly  convlied  with.  Where 
simultaneous  issuance  of  documents  is 
impracticable,  diis  requirement  may  be 
waived  by  agreement  of  the  parties. 

S2S4.1S  TMoevMeneeandappravaL 

(a)  Title  evidence  standards.  Evidence 
of  title  for  land  or  Interests  being 
conveyed  to  the  United  States  must  be 
in  a  form  acceptable  to  the  Department 
of  Justice,  as  described  in  the 
"Standards  for  the  Preparation  of  Title 
Evidence  in  Land  Acquisition  by  die 
United  States." 

(b)  Responsibility.  The  non-Federal 
landowner  shall  usually  bear  the  cost  of 
the  required  tide  evidence,  unless 
provided  otherwise  pursuant  to  1 254.S 
of  this  subpart 

(c)  Title  encumbrances.  Taxes,  liens, 
and  other  encumbrances  such  as 
mortgages,  deeds  of  trust  and  judgments 
must  be  eliminated  or  released  in 
accordance  with  requirements  at  the 
title  opinion  of  die  Office  of  die  General 
Counsel  of  the  Department  of 
Agriculture. 

(d)  Title  approval.  Tide  to  lands  being 
conveyed  to  the  United  States  must  be 
approved  by  the  Office  of  die  Genntd 
Oounsel  of  the  Department  of 
Agriculture,  prior  to  acceptance. 

(e)  TiUe  evidence  for  Federal  land. 
The  United  States  does  not  furnish 
formal  tide  e  /idence  to  its  land. 

(f)  Title  acc^tance.  Ilde  acceptance 
by  die  Forest  Service  of  land  or  interests 
being  conveyed  to  the  United  States 
occurs  after  issuance  of  the  final  tide 
opinion  by  the  Cffice  of  the  General 
Counsel  of  the  Department  of 
Agriculture. 

Dated  June  IS.  1880. 
IFR  Do&  80-19181  FOm!  8-17-8B(  8:45  am] 
I  ooei  sne-ivM 


Friday 

August  18,  1989 


Part  V 

Department  of  the 
Interior 

Bureau  off  Land  Management 

43  CFR  Parts  2090  and  2200 

Land  Exchanges;  General  Procedures; 

Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managetnent 

43  CFR  Parte  2090, 2200 

RIN1004-AB2t 
[AA-320-0»-4212-021 

Land  Exchangee;  Qeneral  Procedurea 

AOiNCv:  Bureau  of  Land  Management, 

Interior. 

action:  Proposed  rule. 

SUMMARY:  The  proposed  rule  revises  the 
existing  exchange  regulations  to 
implement  the  Federal  Land  Exchange 
Facilitation  Act  of  August  20, 1988 
(Public  Law  100-409)  (hereafter  referred 
to  as  the  Act).  This  Act  amended 
provisions  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  and 
directed  the  Secretaries  of  the  Interior 
and  Agriculture  to  promulgate,  within 
one  year  after  enactment  of  the  Act, 
new  and  comprehensive  regulations 
governing  exchanges  of  land. 
DATE:  Comments  should  be  submitted 
by  October  2, 1989.  Comments  received 
or  postmarked  after  this  date  may  not  be 
considered  in  the  decisionmaking 
process  on  the  issuance  of  the  Hnal  rule. 
AOOncss;  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management,  Room  5555,  Main  Interior 
Building.  1800  C  Street,  NW., 
Washington,  DC  2024a 

Comments  will  be  available  for  public 
review  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

PON  nmTHCR  mroNMATION  CONTACT. 
Roger  Taylor  or  Dave  Cavanaugh,  (202) 
343-8693  or  343-5441. 

•WPLEMENTARV  MTOMIATION:  The  land 
exchange  regulations  contained  in  part 
2200  of  tide  43  of  the  Code  of  Federal 
Regulations  are  being  revised  to 
implement  the  Federal  Land  Exchange 
Facilitation  Act.  (Act)  The  proposed  rule 
is  intended  to  reflect  the  amendments 
made  by  that  Act  to  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  by  providing  for 

1.  Time  frames  and  mechanisms  for 
the  resolution  of  disagreements 
concerning  the  values  of  the  lands 
involved  in  an  exchange,  unless 
otherwise  agreed  by  parties  to  the 
exchange; 

2.  Appraisal  standards  that  reflect 
nationally  recognized  appraisal 
standards; 

3.  Adjustment  of  the  relative  values 
involved  in  an  exchange  transaction  in 
order  to  compensate  a  party  or  parties 
to  the  exchange  for  assuming  costs,  or 


other  respcMisibilities  or  requirements, 
which  would  ordinarily  be  borne  by  the 
other  party  or  parties; 

4.  Exchanges  of  lands  of 
approximately  equal  value  when  the 
appraised  values  of  the  public  and 
nonfederal  lands  are  within  5  percent, 
the  value  of  the  public  lands  to  be 
conveyed  is  $150,000  or  less,  and  when 
the  determination  of  approximately 
equal  value  can  be  made  without  a 
formal  appraisal  on  the  basis  of  a 
statement  of  value  prepared  by  a 
qualified  appraiser,  and  approved  by  the 
authorized  officer; 

5.  Waiver  of  cash  equalization 
payment  where  the  amount  to  be 
waived  is  no  more  than  3  percent  of  the 
value  of  the  lands  being  transferred  out 
of  Federal  ownership  or  $15,000, 
whichever  is  less; 

6.  Automatic  segregation  of  public 
lands  proposed  for  exchange  from  the 
operation  of  the  public  land  and  mineral 
laws,  for  a  period  not  to  exceed  5  years; 

7.  Automatic  segregation  of 
nonfederal  lands  acquired  in  an 
exchange  from  operation  of  the  public 
land  and  mineral  laws,  for  90  days  firom 
the  date  of  acceptance  of  title; 

8.  Simultaneous  transfer  of  titles, 
unless  mutually  agreed  otherwise;  and 

9.  Automatic  transfer  of  jurisdiction 
when  lands  acquired  by  exchange  are 
within  national  land  systems  estabished 
by  Congress. 

The  proposed  rule  also  provides  for 
land  pooling  agreements  with 
governmental  agencies  and  other 
parties.  These  agreements  would  create 
separate  pools  of  public  and  nonfederal 
lands  from  which  individual  tracts  could 
be  conveyed  without  simultaneous  title 
transfers.  A  ledger  would  be  maintained 
to  tabulate  each  of  the  transactions  and 
record  the  resulting  balances.  The 
accoimt  would  be  equalized  every  two 
years,  or  at  the  expiration  of  the 
agreement,  whichever  comes  first 

Finally,  to  facilitlte  land  exchanges 
involving  minerals,  the  rulemaking 
allows  the  parties  to  an  exchange  to 
reserve  the  minerals,  exchange  minerals 
of  equal  value,  or  reserve  a  25-year 
royalty. 

In  the  interest  of  imiformity,  the 
Bureau  of  Land  Management  has 
consulted  with  the  U.S.  Forest  in 
developing  this  proposed  rule.  In 
addition,  a  Notice  of  Intent  to  Propose 
Rulemaking  was  published  in  the 
Federal  Register  oa  November  14, 1988 
(53  FR  45782).  The  Notice  of  Intent 
requested  the  public  to  provide 
information  or  make  recommendations 
which  would  assist  the  Bureau  in 
developing  regulations  on  the  agreement 
to  initiate  an  exchange,  the  bargaining 
process,  appraisal  standards. 


adjustment  of  relative  values  for 
compensation  purposes,  and  the 
definitions  of  approximately  equal 
value,  statement  of  value,  and  qualified 
appraiser. 

The  Notice  of  Intent  drew  comments 
from  13  sources:  two  from  State 
governments,  one  from  local 
government,  six  from  private 
organizations,  two  from  public  land 
grazing  associations,  one  from  a  public 
land  grazing  advisory  board  and  one 
from  the  Advisory  Coiancil  on  Historic 
Preservation.  A  summary  of  the 
comments  and  corresponding  responses 
are  as  follows:  [ 

Agreement  to  Initiate  an  Exchange 

Comments:  One  commenter 
recommended  that  all  exchanges  be 
initiated  at  the  State  Director  level  and 
tied  to  specific  time  frames.  Another 
commenter  stated  that  the  agreement  to 
initiate  an  exchange  should  be  in  the 
form  of  a  letter  of  understanding  that 
describes  the  land  parcels  to  be 
exchanged  and  sets  forth  the  terms  and 
conditions  relative  to  the  appraisal 
process.  It  was  also  suggested  that  the 
exchange  process  be  as  unstructured  as 
possible  and  allow  the  parties  to  an 
exchange  maximum  flexibility  within 
the  framework  of  the  Federal  Land 
Exchange  Facilitation  Act. 

Response:  The  Bureau  believes  that 
all  exchange  proposals  should  be 
discussed  initially  with  the  BLM  District 
Manager  or  Area  Manager  for  the 
District  or  Resource  Area  in  which  the 
public  lands  which  are  the  subject  of  the 
exchange  are  located.  These  are  the 
Bureau  o^cials  most  familiar  with  the 
properties  involved,  i.e.,  land  status, 
planning  and  environmental 
considerations,  would  be  directly 
responsible  for  coordiaating  and 
processing  the  exchanges. 

The  exchange  process  has  been 
designed  around  a  written,  nonbinding 
statement  of  present  intent,  called  in  the 
Act  an  "agreement  to  initiate  an 
exchange."  This  agreement  may  be 
terminated  by  either  party,  without  cost 
or  penalty,  at  any  time^  or  it  may  be 
modified  by  mutual  agreement  during 
the  exchange  process.  The  purpose  of 
this  agreement  is  to  establish  a  working 
relationship  between  the  parties  by  (1) 
delineating  various  responsibilities  and 
informational  requirements,  (2) 
identifying  applicable  procedures,  and 
(3)  fixing  time  frames  and  mechanisms 
to  complete  each  stage  of  the  exchange 
process. 

Process  of  Bargaining  | 

Comments:  Several  comments 
addressed  the  bargaining  process.  One 
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commenter  believed  that  this  "smacks  of 
horse  trading"  that  could  lead  to 
potential  problems  and  should  only  be 
used  sparingly  at  the  Washington  Office 
level.  Another  stated  that  banaining, 
without  some  guidelines  and/or 
restrictions  relative  to  value,  would  not 
be  in  the  public's  best  interest  It  was 
also  pointed  out  that  the  process  of 
bargaining  would  serve  as  an  important 
mechanism  for  resolving  disputes  when 
there  are  legitimate  differences  in 
appraisal  assumptions,  approaches  to 
value,  or  interpretation  of  data  &at 
could  not  be  resolved  through  the 
appraisal  process. 

Response:  In  lieu  of  arbitration, 
bargaining  or  some  other  process  may 
be  used  to  resolve  disputes  concerning 
the  appraised  values  of  the  lands  being 
considered  for  exchange.  As  indicated 
in  §  2201.2-2(c)  of  this  proposed  rule,  the 
parties  may  meet  to  discuss  issues 
relating  to  differences  in  the  appraised 
values  of  the  lands  involved  in  an 
exchange.  These  issues  may  be  resolved 
through  mutual  agreement  or  the  parties 
may  involve  an  impartial  third  party  to 
either  mediate  or  propose  a  solution. 
Any  agreement  including  the  rationale 
supporting  the  values  of  the  lands  to  be 
exchanged,  must  be  in  writing  and  made 
part  of  the  administrative  record. 

Appraisal  Standards 

Comments:  Several  commenters 
recommended  adoption  of  nationally 
recognized  appraisal  standards.  One 
reviewer  recommended  that  die 
appraisal  standards  should  be 
consistent  with  standards  of  nationally 
recognized  appraisal  organizations  such 
as  the  American  Institute  of  Real  Estate 
Appraisers,  the  Society  of  Real  Estate 
Appraisers,  and  the  American  Society  of 
Farm  Managers  and  Rural  Appraisers. 

Four  comments  were  directed  at  the 
publication  "Uniform  Appraisal 
Standards  for  Federal  Land  Aquisitions" 
(Department  of  Justice,  1973  ed.).  Two 
commenters  were  unsure  that  the 
publication  was  applicable  to  exchanges 
authorized  under  the  Federal  Land 
Policy  and  Management  Policy  Act  of 
1976.  One  State  agency  siiggested  that  it 
not  be  used,  or  at  least  not  be  the 
primary  standard  for  exchange 
appraisals.  A  private  land  exchange 
company  expressed  the  view  that  the 
standards  were  primarily  applicable  to 
Federal  acquisition  by  condemnation. 
They  suggested  that  whatever  standards 
are  adopted  should  be  equally  applied 
to  both  the  public  and  nonfederal  lands. 

It  was  also  recommended  that  two 
separate  appraisals  be  conq>leted  on 
both  the  public  and  nonfederal  lands 
proposed  for  exdiange,  and  that  the 
appraisal  rules  of  the  Departments  of 


the  Interior  and  Agriculture  be  identical 
or  at  least  very  similar. 

Response:  The  Act  requkes  this 
rulemaking  to  reflect  nationally 
recognized  appraisal  standards,  to  the 
extent  appropriate.  These  standards  are 
reflected  in  S  2201.4  of  this  proposed 
rule.  These  standards  incorporate,  as 
appropriate,  the  "Uniform  Appraisal 
Standards  for  Federal  Land 
Acquisitions",  as  amended,  an 
Interagency  Land  Acquisition 
Conference  publication  (May  1973]  and 
the  "Uniform  Standards  of  I^fessional 
Appraisal  Practice",  as  published  by  the 
Appraisal  Foundation.  The  standards 
apply  to  the  public  and  nonfederal  lands 
involved  in  an  exchange. 

The  proposed  rule  does  not  require 
two  separate  appraisals  of  the  pubUc 
and  nonfederal  lands  although,  as 
discussed  below,  all  appraisals  are 
subject  to  review  by  an  agency  ° 
appraiser.  The  complexity  of  the 
appraisal  assignment  the  working 
relationship  established  between  the 
exchange  parties,  and  the  preliminary 
estimate  of  the  values  of  the  lands 
involved,  may  indicate  the  desirability 
of  having  a  second  appraisal 
Circumstances  requiring  more  than  one 
appraisal  will  vary  with  each  exchange 
transaction.  These  circumstemces  may 
include  lands  having  various 
encumbrances  affecting  tide,  possessing 
commercially  developable  timber  or 
mineral  resources,  or  instances  where 
the  highest  and  best  use  may  be 
questionable.  In  addition,  the 
uniqueness  of  the  lands  appraised  or  the 
lack  of  relevant  market  iiiformation  for 
analysis  may  warrant  a  second 
appraisal. 

Public  comments  are  specifically 
requested  as  to  whether  and  under  what 
circumstances  more  than  one  appraisal 
should  be  required.  The  input  provided 
will  be  helpful  in  the  preparation  of  the 
final  rule  or  of  instructional  guidance 
that  may  be  developed  to  assist  the 
parties  involved  in  an  exchange. 

As  indicated  in  S  2201.4-7  of  this 
proposed  rule,  all  appraisals  prepared 
for  an  exchange  trEuisaction  will  be 
reviewed  by  an  agency  appraiser.  The 
purpose  of  this  review  is  to  determine 
whether  the  appraisal  report  is  logical 
and  supports  the  estimate  of  market 
value.  Tlie  authorized  officer  must 
concur  in  the  reviewer's  statement 
before  the  estimate  of  market  value 
becomes  the  agency's  approved  value 
for  the  lands  proposed  for  exchange. 

The  Bureau  of  Land  Management  and 
the  U.S.  Forest  Service  have  met 
concerning  the  development  of  appraisal 
standards.  There  are  some  minor 
differences.  These  differences  reflect 
various  agency  exchange  authorities 


and  procedures  for  developlog  and^ 
implementing  polldet.  However,  bodi 
the  Bureau  and  the  Forest  Service  have 
relied  on  the  aforementioned 
publications  to  attain  consistency  with 
nationally  recognized  appraisal 
standards. 

Adjustment  of  Relative  Values 

Comments:  Several  comments  were 
received  on  Section  206(n(2)(B)(ii)  of  die 
Federal  Land  Policy  and  Management 
Act.  Most  agreed  that  compensation 
should  be  allowed  for  various  costs  paid 
by  the  nonfederal  parties.  One 
commenter  recommended  that  the  costs 
associated  with  exploration, 
development  and  marketing  of  coal 
reserves  deemed  no  longer  mineable  as 
a  result  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  shotdd  be 
considered  part  of  the  value  of  an 
exchange  property.  It  was  also 
suggested  that  the  costs  and  services  be 
limited  to  those  specified  in  the  Act  or 
that  the  nonfederal  party  be 
compensated  for  incurring  extraordinary 
expenses  unique  to  Federal  land 
transactions.  This  would  include  costs 
associated  with  Federal  land  appraisals, 
environmental  analyses,  cultural 
surveys,  mineral  examinations  or  other 
requirements  in  order  to  comply  with 
laws,  regulations  and  policies  applicable 
to  Federal  land  exchanges. 

Response:  The  Act  and  proposed  rule 
list  but  do  not  limit  the  various  costs 
that  can  be  incurred  or  services  that  can 
be  rendered  in  making  adjustments  to 
the  relative  values  involved  in  an 
exchange  transaction.  Previously 
incurred  costs  associated  with 
exploration,  development  and 
marketing  of  coal  reserves  deemed  no 
longer  mineable  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  are  not  considered  appropriate  for 
value  adjustment  purposes.  However, 
the  information  derived  from  these 
activities  may  be  taken  into  account 
when  estimating  the  market  value  of  the 
lands  involved  in  an  exchange. 

Section  2201.1(c)(7]  of  the  rulemaking 
would  allow  the  exchange  parties  to 
agree,  within  reason,  upon  the  type  and 
amount  of  compensation  to  be  credited 
to  either  party.  The  authorized  officer 
must  ensure  diat  the  amount  of  each 
adjustment  is  reasonable  and  accurately 
reflects  the  approximate  value  of  the 
costs  incurred,  the  services  provided,  or 
any  responsibility  or  requirements 
assumed.  The  total  amount  of  all  such 
adjustments  and  any  cash  equalization 
payment  may  not  exceed  25  percent  of 
the  preadjustment  value  of  the  lands  to 
be  conveyed  out  of  Federal  ownership. 
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Appraximatdy  Eiiaal  ValiM 

CoauaentK  A  wide  range  of  ccmuiients 
WM  received  coacerniiig  the  criterion  of 
"approximately  equal  value".  One  State 
agency  commented  that  its  Enablii^  Act 
would  prevent  the  use  of  approximately 
equal  value  if  the  vahie  of  the  Federal 
lands  in  the  exchange  was  less  than  the 
value  of  the  State  lands.  Another  State 
agency  commented  that  it  is  a  good  tool 
for  moving  small  tracts  of  low  value  in  a 
relatively  short  period  of  time.  Two 
commenters  felt  that  the  difference  in 
vahie  should  not  exceed  10  percent 
while  another  stated  that  5  percent 
would  be  reasonable  for  most 
appraisals.  One  reviewer  recommended 
that  apimndmately  equal  vahie  should 
never  be  used  in  consummating  land 
exchanges. 

RaBpotwe:  The  proposed  rule  defines 
"approximately  equal  value"  as 
occurring  when  the  value  of  the 
nonfederal  lands  is  within  5  percent  of 
the  value  of  the  public  lands  being 
exchanged.  The  determination  of 
approximately  equal  value  must  be 
based  on  a  statement  of  value  prepared 
by  a  qualified  appraiser  and  approved 
by  the  authorized  ofiicer.  In  addition, 
the  criterion  of  apintndmately  equal 
value  can  only  be  applied  to  exdianges 
in  which  the  value  of  the  lands  to  be 
conveyed  out  of  Federal  ownership  is  no 
more  than  $150,00a 

This  provision  of  the  regulations 
would  facilitate  smaller  exchanges 
involving  either  intermingled  lands 
within  a  property  ownership  or  land 
adjustments  on  the  edges  of  currently 
blocked  landholdings.  Its  application 
would  be  limited  to  those  circumstances 
in  which  the  qualified  appraiser  would 
appraise  properties  that  are  similar  in 
location,  use,  size,  and  other  physical 
attributes.  For  these  reasons,  a  5  percent 
difference  in  value  is  considered  to  be 
reasonable  and  attainable. 

Statement  of  Value 

Comments:  Four  comments  were 
received  concerning  statement  of  value. 
One  State  agency  commented  diat  it 
could  not  use  a  statement  of  value  if  it 
was  something  less  thcui  an  appraisal 
Othera  suggested  information  and  the 
minimum  amount  of  support  data  that 
should  be  included  in  the  statement  An 
appraiser  stated  he  did  not  believe  diat 
the  use  of  a  statement  of  value  would 
result  in  a  significant  savings  in  time  or 
costs.  Another  commenter  felt  Uiat  the 
document  would  be  highly  efficient  for 
in-house  land  managera  to  accomplish 
land  adjustments  fai  half  the  time 
normally  required  when  using  narrative 
appraisals. 


Response:  The  statement  of  value 
would  consist  of  a  written  report 
prepared  by  a  qiialified  appraise  and 
approved  by  the  authorized  ofiicer.  This 
type  of  appraisal  ceuld  only  be 
requested  when  (1)  the  estimated  vahie 
of  the  lands  to  be  transferred  from 
Federal  ownership  is  not  more  than 
$150,000,  and  (2)  the  lands  appraised  are 
similar  in  locaUon,  acreage,  use  and 
physical  attributes.  The  statement  of 
value  would  comply  with  the  minimum 
report  standards  for  an  appraisal  as 
provided  in  {  2201.4-6  of  this  tide.  It 
would  also  contain  the  appraiser's 
analysis  and  estimate  of  value  for  both 
the  public  and  nonfederal  lands. 

Qualified  Appraiser 

Comments:  Several  comments  were 
received  concerning  the  qualifications  of 
an  appraiser.  One  commenter  suggested 
that  the  person  preferably  be  an 
accredited  member  of  a  nationally 
recognized  appraisal  organization  that 
meets  the  memberahip  requirements  of 
the  Appraisal  Foundation.  One  State 
agency  recommended  adoption  of 
qualification  standards  developed  by 
the  Appraisal  Foundation  and  included 
reference  to  proposed  State  legislation 
concerning  licensing  standards.  Another 
State  agency  was  concerned  that  the 
standards  may  be  too  high  and  could 
result  in  the  elimination  of  agency 
appraisen.  The  same  commenter  also 
suggested  that  when  minerals  are 
involved  the  appraiser  should  have  a 
baccalaureate  in  the  earth  sciences. 
Finally,  one  revi  >wer  suggested  that  the 
existing  qualification  standards  should 
remain  in  effect. 

Response:  As  indicated  in  §  2201.4-1 
of  this  rulemaking,  the  qualifications  of 
an  appraiser  were  expanded  to 
incorporate  the  majority  of 
recommendations  made  in  the 
comments.  Consideration  was  also 
given  to  ongoing  efbrts  by  Slate 
legislatures  and  national  appraiser 
organizations  to  develop  appraiser 
qualifications. 

Resource  Values 

Comments:  Sevenal  commenters 
suggested  that  appraised  values  include 
historic  scenic  and  other  intangible 
qualities  such  as  recreational  potential, 
wildlife  habitat,  and  economic 
development  needs  for  urban  expansion. 
Although  many  of  them  agreed  that  it 
may  not  be  feasible  to  set  economic 
values  on  these  qualities,  they  suggested 
that  appraisen  should,  to  the  extent 
possible,  consider  diese  intangible 
qualities  in  estimatkig  market  value. 

Response:  Market  value  is  the 
standard  for  estimating  value.  The 
appraiser's  responslbiUty  is  to  estimate 


what  die  propery  would  sell  for  in  the 
real  estate  maiiiet  as  of  the  date  of 
apfvaisaL  To  the  extent  that  historic 
wildlife,  recreation,  scenic  qualities  or 
economic  and  other  resources  values 
influence  maricet  valuer  these  values  are 
included  in  the  estimates  of  appraised 
values.  Appraisers  wosld  use 
comparable  sales  and  analyses  which 
reflect  these  qualities  and  attributes. 

Concluding  Remarics 

In  summary,  the  proposed  rule 
prescribes  an  exchange  process  that  will 
enhance  decisionmaldsg  and  expedite 
viable  exchanges.  The  process  is  based 
on  a  nonbinding  "agresment  to  initiate 
an  exchange"  that  can  be  unilaterally 
terminated  or  mutually  modified.  This 
agreement  would  establish  an  informal 
woridng  relationship  between  the 
parties,  and  set  forth  time  frames, 
responsibilities,  and  information 
requirements  for  exchange  transactions. 
Other  elements  of  the  process  are 
intended  to  simplify  and  speed  up  the 
consummation  of  proposed  changes. 

The  proposed  rule  also  allows  the 
public  to  participate  in  the  Land 
exchange,  decisionmaking  process.  In 
the  eariy  stages  of  the  process,  the 
authorized  officer  will  publish  a  notice 
of  initiation  if  the  exchange  proposal 
appeara  to  be  acceptable.  After  the 
authorized  officer  completes  all 
necessary  studies  to  determine  whether 
the  proposed  exchange  is  in  compliance 
with  the  regulations  and  is  consistent 
with  the  Bureau  of  Land  Management 
poUcies  and  programs,  the  authorized 
officer  will  issue  a  notice  of  realty 
action.  Both  notices  will  be  published  in 
the  Federal  Register  and  provide  the 
opportunity  for  public  comment 

The  principal  authore  of  this  proposed 
rule  are  David  Cavanasgh,  Roger 
Taylor,  and  Bob  Schrott  of  the  BLM 
Washington  Office  (WO),  witii 
assistance  from  Herb  Olson  (WO),  Paul 
McNutt  (WO),  Jim  Binando  (Montana 
State  Office),  Bob  Archibald  (Arizona 
State  Office),  Yolanda  Vega 
(Albuquerque  District  Office),  Maria 
Bohl  (Nevada  State  Office),  and  Mike 
Pool  of  the  Division  of  Legislation  and 
Regulatory  Management  (WO). 

It  has  been  determined  that  this 
rulemaking  does  not  constitute  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  eQvironment  and 
that  no  detailed  statement  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1968  (42 
U.S.C  4332(2)(C)),  is  required. 

The  Department  of  the  Ulterior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  this  document  will  not  have 
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a  significant  ecownnic  effect  on  a 
substantial  number  of  small  entities 
under  Uie  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seg.).  Additionally,  the 
proposed  rule  would  not  cause  a  taking 
of  private  property  under  Executive 
Order  1263a 

The  iHtivision  for  cdlection  of 
information  contained  in  this  rule  have 
been  submitted  to  the  OtRoa  of 
Management  and  Budget  for  approval  as 
required  by  44  U.S.C  3501  et  seq.  The 
collection  of  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  4  houn  per  response,  including 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  majnt^jning  die  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  (k  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Division  of  Information  Resources 
Management  Bureau  of  Land 
Management  1800  C  Street  NW., 
Premier  Building,  Room  206. 
Washington.  DC  20240;  and  the  Office  of 
Information  and  Regulatory  Affain, 
Office  of  Management  and  Budget 
Washington,  D.C  20503. 

List  (tf  Subjects 

43CFnPartZJ90 

Public  lands-classification.  Public 
lands-mineral  resources. 

43  CFR  Part  2200 

Administrative  practices  and 
procedures.  National  forests.  Public 
lands-classification. 

Under  the  authmty  of  the  Federal 
Land  Pi^cy  and  Management  Act  of 
1976,  as  amended  (43  U.S.C  1715. 1716 
and  1732).  part  2200,  group  220a 
subchapter  B.  chapter  0  of  title  43  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PAHT  2200— EXCHANGES    QENERAI. 
PROCEDURES-!  AMENDED] 

1.  The  citation  authority  for  Part  2200 
is  revised  to  read  as  follows: 

Amhactty:  43  U.S.C  171S  and  1716. 

OubpMrt  W(W^'EMClwnQO^^^<iwwi 
[AnMiKMa] 

2.  S«dipart  2200  is  revised  to  read  •• 
follows: 


Sec. 

22000-1    Piupese. 

22000^    Objective. 

220a(M    Respooslliillties. 

220IM>-6   DefinitiaM. 

22000-6    Vobcf. 

2200.0-7    Scope. 

220O1    Lands  subject  to  disposal  by 

exchange. 
2200.2    Lands  subject  to  scquisition  by 

exdiange. 

22003  Lands  acquired  by  exdiange. 

22004  QuaUficatiooaofputies. 


{220001-1 

This  part  2200  sets  forth  procedures 
for  the  exchange  of  public  lands  for 
nonfederal  lands. 

92200.0-2  Obfaelivc 

Tlie  objective  is  to  encourage  and 
expedite  the  exchange  of  public  lands 
for  nonfederal  lands,  foun  ^  to  be  in  the 
public  interest  wUle  maintaining 
applicable  statutory  policies,  standards 
and  requirements. 


i2200j0-4 

The  Bureau  of  Land  Management  shall 
carry  out  the  responsibilities  of  the 
Secretary  of  the  Interior  under  these 
regulations. 

As  used  in  this  part 

(a)  "Adjustment  to  relative  values" 
means  compensation  for  various  costs, 
or  other  responsibilities  or  requirements 
assumed  by  one  party,  which  ordinarily 
would  be  peid  by  the  other  party.  These 
adjustments  for  costs  do  not  alter  die 
agreed  upon  appraised  values  of  the 
lands  involved  in  an  exchange.  The  total 
amount  of  the  adjustment  is  not  to 
exceed  the  limit  established  under ' 

8  2201.6(c)  of  this  tide. 

(b)  "Agreement  to  initiate  an 
exchange"  means  a  nonbinding 
statement  of  present  hitent.  in  written 
form,  that  is  signed  by  the  parties 
considering  an  exchange  proposaL 

(c)  "Appraisal"  means  an  unbiased 
written  report  that  supports  an  estimate 
of  value. 

(d)  "Approximately  equal  vahie" 
means  that  the  agreed  upon  vahie  of  the 
ncmfederal  lands  to  be  acquired  by  the 
United  States  is  within  5  percent  of  the 
agreed  upon  value  of  public  lands  to  be 
ccHiveyed  out  of  Federal  ownership  by 
the  United  States.  This  criterion  can 
only  be  applied  to  exchanges  in  which 
the  value  of  the  public  lands  to  be 
conveyed  is  no  mora  than  SlSOJOOO. 

(e)  "Arbitratkn"  means  a  process  to 
resolve  a  disagreement  among  the 
parties  as  to  appraised  value  by  an 
arbitrator  reoommended  by  the 


American  Arbitratkm  Aesodatkm  and 
appointed  by  tiie  Seqetnry. 

(f)  "Authorised  olBear^  means  any 
employee  of  die  Bureau  of  Land 
Management  who  has  been  delegated 
the  authority  to  perfann  die  duties 
described  in  this  part 

(g)  "Bargaining"  is  a  process,  other 
than  arbitration,  by  which  a  party  to  a 
proposed  exdiange  attempts  to  resolve 
a  diqmte  with  the  other  party 
concemmg  the  appraised  vabe  of  the 
lands  involved  in  en  exchange. 

(h)  "Cash  eqnaliiation'*  means  money 
payment  made  by  eidwr  party  to  the 
other  to  balance  the  difference  in  the 
vahie  of  the  lands  involved  in  an 
exchange,  not  to  exceed  die  limit 
established  under  1 2201.6(c)  (rf  tfiis  tide. 

(i)  "Costs  or  otha  reqxmsibilities  or 
requirements"  include  but  an  not 
limited  to  the  expense  of  conducting 
land  surveys,  appraisals,  mineral 
examinations,  tide  searches, 
archaeological  surveys,  mitigation  and 
salvage,  removal  of  encumbrances, 
arbitration,  bargaining,  or  odier  means 
of  value  dispute  resolution;  of  curing 
deficiencies  preventing  hi^iest  and  best 
use,  and  the  expense  of  cnnplying  with 
laws,  regulations,  and  policiae 
applicable  to  exdiange  transactions,  or 
which  are  necessary  to  bring  the  public 
and  nonfederal  lands  involved  in  the 
exchange  to  their  highest  and  best  use 
for  aiqvaisal  and  exchange  purposes. 

(j)  "Equal  value  exchange"  means  an 
exdiange  where  there  is  no  difference  in 
the  appraised  value  of  the  lands  being 
conveyed. 

(k)  "Exchange"  meana  a  conveyance 
of  lands  by  the  United  States  to  a  party 
either  simultaneously  with  or  before  or 
after  a  conveyance  erf  lands  by  that 
party  to  the  United  States,  die  tfaning 
being  agreed  to  beforehand. 

(1)  "Hazardous  substance"  meana  (1)  > 
any  substance  designated  pursuant  to  33 
U.S.C  1321(bK2KA),  (2)  any  element 
cranpound,  mbcture,  s<riuti(m,  or 
substance  designated  under  42  U.S.C 
9602.  (3)  any  hazardous  waste  having 
the  characteristics  identified  under 
i  3001  of  die  Solid  Waste  Di^Msal  Act 
(42  U.S.C  68Z1).  but  not  faiduding  any 
waste  the  regulation  of  whidi  under  the 
Solid  Waste  Diqwea?  Act  (42  U.S.C 
6901  et  seg.)  has  been  suspended  by  Act 
of  Congress,  (4)  any  toxic  pollutant 
listed  under  33  U.SX1 1317(a),  (5)  any 
hazmdous  air  pollutant  listed  under 
S 112  of  die  Clean  Air  Act  (42  U.S.C 
7412),  and  (6)  any  imminently  hazardous 
chemical  substance  or  ndxtnre  with 
respect  to  wliidi  the  Admlnistratar  of 
the  Baviroomental  Protection  Agency 
has  taken  aetioa  pursuant  to  15  VSC. 
2808.  The  term  excludes  petroleum. 
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crude  oil  or  any  fraction  thereof  which  is 
not  otherwise  specifically  listed  or 
designated  as  a  hazardous  substance 
under  subparagraphs  (1)  through  (6]  of 
this  paragraph,  and  excludes  natural 
gas.  natural  gas  liquids,  liquefied  natural 
gas,  synthetic  gas  (usable  for  fuel),  and 
mixtures  of  natural  and  synthetic  gas. 

(m)  "Highest  and  best  use"  means  the 
most  probable  use  of  specific  lands 
based  upon  the  appraiser's  analysis  of 
relevant  maricet  information. 

(n)  "Land  exchange  pooling"  means 
an  arrangement  where  multiple  tracts  of 
public  and  nonfederal  lands  are 
consolidated  into  a  package  for 
exchange  purposes.  Lands  in  the  pool 
may  be  exchanged  in  single  or  multiple 
land  exchange  transactions  over  a 
period  of  time.  Each  transaction  is 
between  the  United  States  and  a  party 
owning  or  having  the  ability  to  provide 
title  to  a  tract  or  multiple  tracts  of  land 
that  are  suitable  for  exchange  with  the 
United  States. 

(o)  "Lands"  means  any  land 'or 
interest  in  land,  including  but  not  limited 
to  mineral,  timber,  graziiig,  use  or 
occupancy  interest 

(p)  "Market  value"  means  the  most 
probable  price,  in  cash,  or  in  terms 
equivalent  to  cash,  for  which  specific 
lands  would  sell  if  offered  for  sale  under 
normal,  free,  open  market  conditions,  as 
of  a  specific  date. 

(q)  "Mineral  laws"  means  laws 
applicable  to  the  mineral  resources 
administered  by  the  Bureau  of  Land 
Management.  They  include,  but  are  not 
necessarily  limited  to.  the  mining  laws. 
the  mineral  leasing  laws,  the  material 
disposal  laivs  and  the  Geothermal 
Steam  Act 

(r)  "Notice  of  initiation"  means  the 
publication  in  the  Fedwal  Register  and  a 
local  newspaper  of  general  distribution 
of  a  determination,  made  by  the 
authorized  officer,  that  based  upon 
preliminary  information,  an  exchange 
proposal  has  been  found  to  be 
acceptable  for  further  processing.  When 
published,  a  notice  of  initiation 
segregates  the  public  lands  included  in 
the  exchange  proposal  from  the 
operation  of  the  pubhc  land  and  mineral 
laws. 

(s)  "Notice  of  realty  action"  means 
publication  in  the  Federal  Register  and  a 
local  newspaper  of  general  distribution 
of  a  determination  that  certain  lands  are 
suitable  for  disposal  by  exchange  under 
specified  laws. 

(t)  "Party"  means,  in  addition  to  the 
United  States,  any  individual  person  or 
persons,  or  any  entity  or  entities,  that 
has  or  have  the  capacity  and  are 
empowered  to  own  and  convey  lands, 
under  the  laws  of  the  United  States  or 
under  the  laws  of  the  State  within  which 


the  lands  are  located,  and  that  initiate, 
are  asked  by  the  United  States  to 
participate  in,  or  that  consummate  a 
proposed  exchanga 

(u}  "Preliminary  estimate"  means  a 
written  report  prepared  by  an  appraiser 
that  sets  forth  an  initial  estimate  of  the 
range  of  values  for  which  specific  lands 
would  likely  sell. 

(v)  "Public  land  laws"  means  that 
body  of  laws  dealing  with  the 
administration,  use  and  disposition  of 
the  public  lands,  but  does  not  include 
the  mineral  laws. 

(w)  "Public  lands"  means  any  lands  or 
interest  in  lands  owned  by  the  United 
States  and  administered  by  the 
Secretary  of  the  Interior  through  the 
Bureau  of  Land  Management  without 
regard  to  how  the  United  States 
acquired  ownership,  except  (1)  lands 
located  on  the  Outer  Continental  Shelf, 
and  (2)  lands  held  lor  the  benefit  of 
Indians,  Aleuts  and  Eskimos. 

(x)  "Secretary"  means  Secretary  of 
the  Interior,  or  his  delegate  within  the 
Secretariat. 

(y)  "Segregation"  means  the  removal 
for  a  limited  period,  subject  to  vaUd 
existing  rights,  of  a  specified  area  of  the 
public  lands  firom  the  operation  of  the 
public  land  and  mioeral  laws,  pursuant 
to  the  exercise  by  the  Secretary  of  the 
Interior  of  authority  granted  to  him  or 
her,  in  order  to  allow  for  the  orderly 
administration  of  the  public  lands. 

(z]  "Significant  mineral  value"  means 
an  energy  or  mineral  resource  that  has 
the  potential  to  be  tconomically 
developable  in  the  foreseeable  future. 

(aa)  "Statement  of  value"  means  an 
informal  appraisal  report  that 
documents  an  estimate  of  value  and 
contains  only  the  conclusions  reached  in 
the  appraiser's  investigation  and 
analysis. 


S  2200.0-6    PoHcy. 

(a)  Land  exchanges  shall  comply  with 
applicable  law,  regvlations  and 
executive  orders  issued  pursuant 
thereto. 

(b)  When  considering  public  interest 
full  consideration  shall  be  given  to 
evident  management  of  public  lands 
and  to  secure  important  objectives 
including:  protection  of  fish  and  wildlife 
habitats,  cultural  resources,  wilderness 
and  aesthetic  values;  enhancement  of 
recreation  opportimities;  consolidation 
of  mineral  and  timber  holdings  for  more 
logical  and  efficient  management; 
expansion  of  communities;  promotion  of 
multiple-use  values;  and  fulfillment  of 
public  needs.  There  shall  also  be  a 
finding  that  the  valaes  and  the 
objectives  which  Federal  lands  or 
interests  to  be  conveyed  may  serve  if 
retained  in  Federal  ownership  are  not 


more  than  the  values  of  the  nonfederal 
lands  or  interests  and  die  public 
objectives  they  could  serve  if  acquired. 

(c)  Exchanges  shall  be  used  to 
improve  Federal  and  nonfederal 
management  of  lands  by  establishing 
more  efficient  management  units  and 
securing  important  resource  objectives. 

(d)  Exchange  pooling  shall  be  used 
whenever  practical  to  facilitate  land 
exchanges  and  reduce  unit  costs. 

(e)  Exchanges  shall  be  expeditiously 
handled  and  processed  to  meet  the  goals 
and  time  frames  e^abBshed  by  the 
parties  to  an  exchange. 

(f)  When  determined  to  be  in  the 
public  interest  exchanges  may  be  used 
to  consolidate  or  unite  the  surface  and 
subsurface  estates  for  both  the  United 
States  and  the  nonfederal  owners  in 
split  or  mixed  estate  situations. 

(g)  To  facilitate  exchanges  involving 
minerals,  the  parties  to  an  exchange 
may  (1)  exchange  minoals  of  equal 
value,  (2)  reserve  the  minerals,  or  (3) 
reserve  an  overriding  royalty  equal  to 
the  royalty  the  United  States  would 
receive  through  a  lease  of  such  minerals. 
Reservation  of  royalties  shall  be  for  a 
term  of  not  more  thtm  25  years  or  the 
period  of  production  of  such  minerals, 
should  extraction  begia  during  the  25- 
year  term  of  the  reservation,  whichever 
is  the  longer  term. 

(h)  Exchanges  are  dilcretionary. 
Nothing  in  Part  2200  shell  be  construed 
to  prohibit  the  parties  from  withdrawing 
from  a  proposed  exchange  at  any  time. 

§2200.0-7    Scope.         I 

(a)  These  regulations  apply  to  all 
exchanges  involving  public  lands,  as 
defined  herein,  except  to  the  extent  that 
all  or  part  of  the  regulations  may  be 
excluded  under  the  provisions  of  parts 
2210. 2240. 2250.  and  2^0  of  this  title. 

(b)  If  an  exchange  involving  public 
lands  is  authorized  punuant  to  an  Act 
of  Congress,  other  than  the  Federal  Land 
Policy  and  Management  Act  of  1976,  as 
amended,  it  shall  be  implemented  in 
accordance  with  those  provisions  of  this 
part  that  are  not  inconsistent  with  any 
provision  of  the  Act  of  Congress. 

(c)  Nothing  in  these  negulations  shall 
be  construed  as  altering  the 
administration  of  the  ^aska  Native 
Claims  Settlement  Act  (Public  Law  92r- 
203,  as  amended)  or  the  Alaska  National 
Interest  Lands  Conservation  Act  (PubUc 
Law  96-487,  as  amended)  or  as  enlaiging 
or  diminishing  the  authority  with  regard 
to  exchanges  conferred  upon  the 
Secretary  of  the  Interior  by  either  of 
these  Acts. 

(d)  Exchanges  proposed  by  persons 
holding  fee  tide  to  coal  deposits  that 
qualify  for  exchanges  wider  the  Surface 
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Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C  1280(b)(5))  and  as 
provided  in  Subpart  3436  of  this  tide 
shall  be  processed  in  accordance  with 
this  part  except  as  otherwise  provided 
in  Subpart  3436  of  this  title. 

(e)  These  regulations  apply  to  the 
exchange  of  interests,  such  as  mineral 
estate  interests,  separate  and  apart  from 
the  surface  estate  in  either  public  or 
nonfederal  lands. 


§  22001    Lands  aubiaelto  dtapoaal  by 
exchangeSa 

(a)  Public  lands  may  be  disposed  of 
by  exchange  under  this  part  only  if  their 
disposal  is  (1)  consistent  with  land  use 
plans  developed  in  accordance  with  the 
land  use  planning  provisions  contained 
in  Part  1600  of  this  tide,  (2)  in 
compliance  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.),  and  (3)  in 
compliance  with  applicable  laws, 
regulations,  and  policies  concerning 
hazardous  and  controlled  substances. 

(b)  Unless  otherwise  provided  by 
statute,  the  public  lands  to  be 
exchanged  shall  be  located  in  the  same 
State  as  the  nonfederal  lands  to  be 
acquired.  Revested  Oregon  and . 
California  Railroad  Grant  Lands  or 
reconveyed  Coos  Bay  Wagon  Road 
Grant  lands  shall  be  exchanged  only  for 
the  nonfederal  lands  located  within 
those  countries  in  which  the  original 
grant  was  made. 

(c)  The  public  lands  proposed  for 
exchange  shall  be  property  described  on 
the  basis  of  either  a  survey  executed  in 
accordance  with  the  Public  Land  Survey 
System  laws  and  standards  of  the 
United  States  or.  if  special 
circumstances  exists,  by  such  other 
means  as  may  be  prescribed  by  law. 

(d)  No  exchange  of  lands  shall  be 
consummated  until  a  determination  has 
been  made  by  the  authorized  officer  that 
the  exchange  is  in  the  public  interest 
and  such  determination  and  the  reasons 
therefore  are  made  a  part  of  the 
administrative  record. 

(e)  As  part  of  the  consideration  of 
whether  public  interest  would  be  served 
by  acquisition  of  fee  coal  through 
exchange,  the  unsuitability  of  coal 
mining  on  private  land  as  determined 
under  Subpart  3461  of  this  tide,  shall  be 
evaluated  as  a  factor  and  basis  for  the 
exchange. 

(f)  Livestock  permittees  or  lessees 
shall  be  compensated  for  the  adjusted 
value  of  their  interest  in  authorized 
permanent  improvements  located  on 
public  laods,  as  provided  in  sol^MUt 
4120  of  this  title. 


Sa^U    Lands si^leet to eequlsllion by 

(a)  Lands  may  be  acquired  by 

-  exchange  under  this  part  only  if  their 
acquisition  is  (1)  consistent  with  land 
use  plans  developed  in  accordance  ¥vith 
the  land  use  planning  provisions 
contained  in  Part  1600  of  this  tide  or,  as 
the  case  may  be,  the  approved  and 
relevant  land  use  plan  of  the  benefitted 
Federal  department  or  agency.  (2)  in 
compliance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.],  and  (3)  in 
compliance  with  applicable  laws, 
regulations,  and  policies  concerning 
hazardous  and  controlled  substances. 

(b)  For  purposes  of  exchange  only, 
unsurveyed  school  sections,  which 
would  become  State  lands  upon  survey 
by  the  Secretary,  are  considered  as 
"nonfederal"  lands  and  may  be  used  by 
the  State  in  an  exchange.  However, 
minerals  shall  not  be  reserved  by  the 
State  when  unsurveyed  sections  are 
used  in  an  exchange.  As  a  condition  of 
the  exchange,  the  State  shall  have 
waived,  in  writing,  all  rights  to 
unsurveyed  sections  used  in  the 
exchange. 

(c)  Nonfederal  lands  in  an  exchange 
proposal  shall  be  described  as  part  of  a 
surveyed  section  or  by  a  metes  and 
bounds  survey  tied  to  a  section, 
township,  range,  meridian,  and  State,  or 
shall  be  described  by  the  description 
contained  in  an  approved  protraction 
diagram  of  the  Bureau  of  Land 
Management 

§22004   Lands  acquired  by  exctiangai 

(a)  Except  as  otherwise  provided  in 
this  section,  lands  acqidred  by  an 
exchange  within  a  Bureau  of  Land 
Management  district  shall  automatically 
become  part  of  that  district  and  shaU  be 
managed  in  accordance  with  existing 
regulations  and  land  use  plans. 

(b)  Land  acquired  by  an  exchange  for 
revested  Oregon  and  California  Railroad 
Grant  lands  or  reconveyed  Coos  Bay 
Wagon  Road  Grant  lands  shall  be 
considered  for  all  purposes  to  have  the 
same  status  as,  and  shall  be 
administered  in  accordance  with  the 
same  provisions  of  law  appUcable  to  the 
revested  or  reconveyed  lands  that  were 
exchanged  for  the  acquired  lands. 

(c)  Subject  to  valid  existing  rights, 
lands  that  are  acquired  by  the  United 
States  throu^  an  exchange,  and  that  by 
operation  of  law  become  public  lands, 
shall  be  automatically  segregated  from 
the  operation  of  the  public  land  and 
mineral  laws,  for  90  days  after 
acceptance  of  tide.  At  die  end  of  the  90- 
day  period,  such  lands  are 
aatomatically,  without  farther  action  of 
the  Secretary,  opm  to  operation  of  die 


public  land  and  mineral  laws,  to  the 
extent  set  forth  in  a  notice  of  tide 
acceptance  pursuant  to  |  2201  A-2(b)  of 
diis  tide. 

(d)  Lands  acquired  by  an  exchange 
that  are  located  «rithln  the  boundaries 
of  Areas  of  Critical  Environmental 
Concern,  Special  Management  Areas  er 
any  other  area  having  an  administrative 
designation  established  through  the  land 
use  planning  process  set  forth  in  Part 
1600  of  Uiis  tide  shall  automatically 
become  part  of  the  unit  or  area  within 
which  they  are  located,  without  farther 
action  by  the  Bureau  of  Land 
Management  and  shall  be  managed  in 
accordance  with  all  laws,  rules  and 
regulations  applicable  to  such  unit  or 
area. 

(e)  Lands  acquired  by  an  exdiange 
that  are  within  the  boundaries  of  (1)  any 
unit  of  the  National  Forest  System, 
National  Park  System.  National  Wildlife 
Refuge  System,  National  WUd  and 
Scenic  Rivers  System.  National  Trails 
System.  National  Wilderness 
Preservation  System,  or  any  odier 
system  established  by  Act  of  Congress, 
(2)  the  California  Desert  Conservation 
Area,  or  (3)  any  National  Conservation 
or  National  Recreation  area  established 
by  Act  of  Congress  shall  automatically 
become  part  of  the  unit  or  area  within 
which  they  are  located,  without  further 
action  by  the  Secretary,  and  shaQ 
thereafter  be  managed  in  accordance 
with  all  laws,  rules,  and  regulations 
applicable  to  such  unit  or  aree. 


§2200.4   QusMteadonaefi 

No  public  land  may  be  disposed  of, 
pursuant  to  the  exchange  provisions  of 
the  Federal  Land  Policy  and 
Management  Act  of  1978,  as  amended, 
to  any  party  who  is  not  a  dtiien  of  the 
United  States,  or  in  the  case  of  a 
corporation,  is  not  subject  to  the  laws  of 
any  State  or  of  the  United  States. 

Subpart  2201— Bcchang—    OpecHIc 
Requlrtnenta  [Amendedl 

3.  Subpart  2201  is  revised  to  read  as 
follows: 

Subpart  2201    Cwtiansa^^'SpecMIc 


2201.1  Agreement  to  initiate  an  exchange. 

2201.2  Notice  of  inidation. 
2201.2-1    Segregativa  effect 

2201.2-2    Appraisal  scheduling;  aiWtradon; 
baigainfaig. 

2201.3  Notice  of  realty  action. 
22014    Appraisal  Btandarda. 
2201.4-1    Appraiser  qualifications. 
22014-^    Mailwt  value. 
2201.4-3    Mineral  valuation. 
22014-4    Timber  vahiation. 
22014-5    Conservation  easements. 
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22QI.4-e    AppniMil  report  guiddinet. 

Z2nA-7   AppnlMl  nvi«w. 

2aPU.  ExcnangM  at  approximately  equal 

vahie. 
22014    Value  equaliiatkm. 
22014-1    Waiver  of  caah  equalizatiaa. 
2201.7    Land  exchange  pooling. 
2201 J   Final  requinmenta. 
22014-1    Item*  needed  to  complete  an 

exdiange. 
22014-2   Acceptance  of  dtle. 
2201.9    Contractual  ri^^ta;  retum  of  title 

evidence;  reconveyance. 


§2201.1    AgrawmnllolnitMaan 


(a)  Anvone  interested  in  proposing 
that  nonnderal  lands  be  exchange  for 
public  lands  shall  contact  the  Bureau  of 
Land  Management  District  Manager  or 
Area  Manager  responsible  for  the 
management  of  those  public  lands  so 
that- 

(1)  Potential  constraints  may  be 
identified; 

(2)  Public  interest  considerations  can 
be  explored  referencing  land  use  plans 
or  other  guidance; 

(3)  Actions,  time  frames,  costs  and 
other  requirements  can  be  discussed; 
and 

(4)  Any  other  questions,  issues  or 
concerns  that  may  arise  in  connection 
with  the  exchange  proposal  can  be 
addressed. 

(b)  To  assess  the  feasibility  of 
entertaining  an  exchange  proposal,  the 
parties  may  request  a  preliminary 
estimate  of  the  value  of  any  lands 
involved  in  the  proposal,  llie 
preliminary  estimate  shaU  consist  of  a 
written  report  prepared  by  a  qualified 
appraiser.  The  report  shall  establish  a 
range  of  values  for  which  the  lands  in 
question  would  likely  sell  for  based  on 
highest  and  best  use. 

(c)  If  the  authorized  officer  agrees  to 
proceed  with  an  exchange  proposal 
based  on  the  information  collected 
under  paragraphs  (a)  and  (b)  of  this 
section,  a  nonbinding  agreement  to 
Initiate  an  exchange  shall  be  executed 
by  all  interested  parties.  At  a  itiinimnm, 
the  agreement  shall  include: 

(1)  The  identity  of  the  parties  involved 
in  the  proposed  exchange; 

(2)  A  legal  description  of  the  lands 
bei^g  considered  for  exchange; 

(3)  The  steps  to  be  taken  in  processing 
the  proposal: 

(4)  ne  parties  responsible  for 
completion  of  each  step: 

(5)  A  schedule  to  complete  each  step 
of  the  proposed  exchange; 

(B)  Ilie  method  to  be  used  in  resolving 
any  vahie  dinutes  as  provided  in 
12201^^  of  diia  title: 


(7)  A  statement  as  to  the  financial 
responsibility  of  each  party  for  each 
step  of  the  exchange  and  whether  or  not 
compensation  is  required  pursuant  to 
the  provisions  contained  in  §  2201.6  of 
this  title; 

(8)  A  statement  that  if  hazardous 
substances  are  determined  to  be  present 
on  the  public  or  nonfederal  lands 
involved  in  an  exchange,  either  party 
may  terminate  the  proposal  as  to  the 
lands  on  which  the  hazardous 
substances  are  located  or  which  they 
may  affect; 

(9)  A  statement  as  to  the  manner  in 
which  documents  of  conveyance  will  be 
exchanged  should  the  exchange 
proposal  be  successfully  completed; 

(10]  A  statement  requiring  the 
exchange  parties  to  submit  preliminary 
title  evidence  as  prescribed  in  {  2201.8- 
1(b)  of  this  title  for  the  nonfederal  lands 
involved  in  an  exchanige,  unless  the 
authorized  officer  agrees  that  the  United 
States  shall  furnish  such  evidence; 

(11)  A  description  of  the  appurtenant 
ri^ts  proposed  to  be  exchanged  as  well 
as  a  statement  of  any  known 
reservations,  exceptions,  covenants, 
restrictions,  title  defects  or 
encumbrances; 

(12)  A  statement  as  to  the  livestock 
permittees'  or  lessees'  right  to 
compensation  for  the  adjusted  value  of 
their  interest  in  authorized  permanent 
improvements  located  on  public  lands, 
as  provided  in  Subpart  4120  of  this  title; 
and 

(13)  A  statement  by  the  nonfederal 
party  that  such  party  has  not  been 
convicted  of  any  Federal  or  State 
offense  referred  to  in  21  U.S.C.  SS  853a 
(a)(1)  or  {b)(l). 

(d)  No  party  to  a  proposed  exchange 
shall  be  bound  legally  to  proceed  with 
the  processing  of  or  to  consummate  a 
proposed  exchange,  or  to  reimburse  or 
pay  any  damages  to  any  other  party  to  a 
proposed  exchange  that  is  not 
consiunmated  or  to  anyone  doing 
business  with  the  other  party. 

92201.2   NoUeeofinltMion. 

(a)  After  the  execution  of  an 
agreement  to  initiate  a  proposed 
exchange,  as  provided  for  in  9  2201.1  of 
this  title,  the  authorized  officer  will 
publish  a  notice  of  initiation  of  the 
proposal  in  the  Federal  Register  and  in  a 
local  newspaper  of  general  circulation 
with  a  ^(^^day  public  oomment  period, 
and  make  any  other  distribution  of  the 
notice  as  appropriate  Including  to 
adjoining  landowners  and  authorized 
users  of  the  lands.  Tha  notice  of 
initiation  shall  induda: 

(1)  The  identity  of  the  parties  involved 
in  the  proposed  exdufnge; 


(2)  A  legal  description  of  the  lands 
being  considered  for  exchange; 

(3)  The  management  objectives  that 
would  be  achieved  and  the  public 
interest  that  would  be  seived  by  the 
proposed  exchange; 

(4)  The  estimated  time  lequired  for 
completing  the  exchange; 

(5)  A  statement  as  to  the  segregative 
effect  of  the  notice  upon  its  publication 
in  the  Federal  Register  and 

(6)  An  opportunity  for  public  comment 
on  the  exchange  proposal 

(b)  When  a  proposed  exchange  of  a 
tract  of  public  lands  requires  the 
cancellation  of  a  grazing  permit  or  lease 
in  whole  or  in  part,  written  notification 
in  accordance  with  9  41ia4  of  this  title 
shall  be  given. 

(c)  If  additional  lands  are  added  to  a 
proposal,  the  authorized  officer  shall 
pubhsh,  as  appropriate,  either  an 
amendment  to  the  notice  of  initiation  in 
accordance  with  9  2201.3  of  this  title. 
Minor  corrections  of  legal  descriptions 
and  other  insignificant  changes  dn  not 
require  republications. 

92201.2-1    Segregative  eflBCt 

(a)  Publication  in  the  Faderal  Reg^ter 
of  a  notice  of  initiation  shall  segregate, 
for  a  period  not  to  exceed  5  years,  the 
public  lands  covered  by  die  notice  from 
the  operation  of  the  public  land  and 
mineral  laws. 

(b)  Any  prior  reserved  Interests  of  the 
United  States  in  the  nonfederal  lands 
that  are  covered  by  the  exchange 
proposal,  as  set  out  in  the  notice  of 
initiation,  shaU  be  segregated  by 
publication  of  the  notice  bi  the  Federal 
Register  to  the  same  extent  that  the 
public  lands  included  in  the  exchange 
proposal  are  segregated. 

(c)  Publication  in  the  Faderal  Register 
of  a  notice  that  lands  are  being  added  to 
an  exchange  proposal  shall  segregate 
such  lands  for  a  period  not  to  exceed 
any  existing  segregation  period  then  in 
effect. 

(d)  When  the  notice  of  initiation 
segregates  the  public  lands  or  reserved 
interests  of  the  United  States  in  the 
nonfederal  lands,  any  subsequently 
tendered  application  applybig  for  a  use 
covered  by  die  segregation  shall  not  be 
considered  as  filed  and  skall  be 
returned  to  the  applicant 

(e)  The  segregative  effect  of  the  notice 
of  initiation  shall  terminate: 

(1)  Upon  publication  of  an  opening 
order  in  the  Faderal  RagMar  or 

(2)  Upon  conveyance  of  die  tide  to  the 
affected  lands;  or 

(3)  Automatically,  widioat  further 
action  by  the  authorized  officer,  at  die 
end  of  die  period  not  to  axoaed  S  yam 
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torn  die  date  of  the  puUication  of  die 
notice  of  initiation,  whidiever  comet 
first   . 

92201J-2  AppraiaalaGhaduIng; 
arttWraMon;  bargaining. 

Unless  the  parties  to  an  exchange 
agree  to  suspend  or  modify  die 
deadlines  contained  in  this  section,  the 
following  processing  schedule  shall  be 
adhered  to  by  the  parties: 

(a)  No  later  than  90  days  from  die  date 
of  die  executed  agreement  the  parties 
shall  arrange  for  appreusals  which  are  to 
be  completed  as  scheduled  in  the 
agreement  The  appraisals  shaU  be 
prepared  in  accordance  with  the 
standards  and  requirements  prescribed 
in  9  2201.4  of  diis  tide.  If  die  parties 
agree  on  the  r^pective  appraised  values 
of  the  public  and  nonfederal  Umds, 
those  values  shall  be  binding  upon  all 
parties  for  a  period  of  1  calendar  year 
fiom  the  date  of  agreement  or  until  the 
exchange  is  consummated,  whicliever 
occurs  first 

(b)  If  the  parties  do  not  agree  as  to  the 
respective  appraised  values  of  the  lands 
included  in  the  exchange  within  180 
days  from  the  date  of  submission  of  the 
last  appraisal  to  the  audiorized  officer 
for  review  and  approval,  the  parties  may 
submit  the  appraisals  to  an  arbitrator 
selected  and  appointed  by  the  Secretary 

-from  a  list  of  arbitrators  submitted  by 
the  American  Arbitration  Association. 
The  arbitration  shall  be  conducted  in 
accordance  with  the  real  estate 
valuation  arbitration  rules  of  the 
American  Arbitration  Association. 

(c)  In  lieu  of  arbitration,  the  parties 
may  mutually  agree  to  employ  a  process 
of  bargaining  or  some  other  process  to 
establish  the  values  of  the  lands 
involved  in  the  proposed  exchange.  The 
parties  may  meet  to  discuss  issues 
relating  to  differences  in  the  appraised 
values  of  the  lands  involved  in  an 
exchange.  These  issues  may  be  resolved 
through  mutual  agreement  or  the  parties 
may  involve  an  impartial  third  party  to 
either  mediate  or  propose  a  solution. 
Any  agreement  including  the  rationale 
supporting  the  values  of  the  lands  to  be 
exchanged,  shall  be  in  writing  and  made 
part  of  the  administrative  record. 

(d)  Should  arbitration,  bargaining  or 
some  other  process  be  invoked,  the 
parties  shall  within  30  days  after 
completion,  determine  whether  to 
proceed  with  the  proposed  exchange,  to 
modify  die  proposal  to  reflect  the  results 
of  arbitration,  the  bargaining  process,  or 
any  other  permissible  factors,  or  to 
unilaterally  withdraw  from  die 
exchange  proposal. 

(e)  Tbe  values  of  the  lands  that  are 
established  by  arbitration  shaU  be 
bindUig  upon  all  parties  for  a  period  of  2 


calendar  years  or  until  the  exchange 
proposal  is  tenninated  or  the  exchange 
is  consummated,  whichever  occurs  first 

(f)  The  values  of  the  lands  that  are 
established  through  baigaiiUng  or  some 
other  process  shall  be  binding  upon  all 
parties  for  a  period  of  1  calendar  year  or 
until  the  exchange  proposal  is 
terminated  or  the  exdiange  is 
consummated,  whichever  occurs  first 

9  220U   NoUos  of  realty  action. 

(a)  Upon  completion  of  all  required 
studies  to  determine  if  an  exchcuige.  as 
proposed,  is  in  compliance  with 
applicable  statutory  law  and  the 
regulations  in  this  part  the  authorized 
officer  shall  dedde  whether  to  proceed 
with  the  exchange  proposal.  If  a 
dedsion  is  made  to  proceed,  the 
authorized  officer  shall- issue  a  notice  of 
realty  action.  The  notice  shall  be 
published  in  the  Fedwal  Register  not 
less  than  60  days  prior  to  patent 
issuance  and  once  a  week  for  3 
consecutive  weeks  in  a  local  newspaper 
of  general  circulation  in  the  vicinity  of 
the  public  lands  induded  in  the  notice. 
The  notice  of  realty  action  shaU  indude: 

(1)  The  identity  of  the  parties  involved 
in  the  proposed  exchange; 

(2)  A  legal  description  of  the  lands 
being  considered  for  exchange; 

(3)  The  management  objectives  that 
would  be  achieved  and  the  public 
interest  that  would  be  served  by  the 
proi>osed  exchange;  and 

(4)  Any  spedal  terms,  conditions  or 
reservations  required  by  the  authorizing 
statute  or  that  may  be  induded  in  the 
patent  or  other  documents  of 
conveyance. 

(b)  The  notice  of  realty  action  shall  be 
mailed  to  the  Governor  of  the  State 
within  which  the  public  lands  covered 
by  the  notice  are  located,  to  the  head  of 
the  governing  body  of  any  political 
subdivision  having  zoning  or  other  land 
use  regulatory  authority  in  the  area 
within  which  the  public  lands  are 
located,  and  to  other  persons  known  or 
considered  likely  to  be  interested, 
induding  but  not  limited  to  adjoining 
landowners  and  authorized  users  of  the 
lands.  The  notice  shall  be  mailed  not 
less  than  60  days  before  patent  of  the 
land  or  interests  in  lands  is  issued. 

(c)  For  a  period  of  45  days  after 
issuance  of  a  notice  of  realty  action, 
interested  persons  may  submit  their 
written  comments  concerning  the 
exchange  proposal  to  the  authorized 
officer  issuing  die  notice. 

922014    AppraiasI 


selected  shall  be  competant  aeputabta, 
impartial  and  have  expnieaet  in 
appraising  property  stadlar  to  die  lands 
proposed  to  be  exdianged.  It  is 
preferred,  but  not  required,  that  the 
person  have  an  appraisal  designation 
from  a  nationaUy  recognized  appraisal 
organization,  and  if  applicable,  be 
licensed  or  certified  under  State  law.  At 
a  minimum,  the  appraiser  shall  have: 

(1)  Two  years  of  relevant  appraisal 
experience,  or  die  equivalent  thereof 
within  the  last  five  years; 

(2)  Successfully  completed  ISO 
dassroom  hours  of  courses  in  subjects 
related  to  real  estate  appraisal  cuid  15 
dassroom  hours  related  to  standards  of 
professional  practice  fom  a  nationally 
recognized  appraisal  organization,  and/ 
or  an  accredited  college  or  university. 
Appraisal  training  sponsored  by  the 
government  or  industry  can  be  credited 
towards  meeting  these  requirements; 
and 

(3)  Successfully  completed  not  less . 
than  30  classroom  hours  of  courses  or 
seminars  relating  to  real  property 
appraisal  within  the  last  three  years. 

(b)  An  appraisal  for  land  that  involves 
significant  mineral  values,  as 
determined  by  a  mineral  report  shall  be 
prepared  by  a  qualified  appraiser  that 
has  at  least  a  baccalaureate  degree  or 
equivalent  experience  in  geology,  mining 
engineering,  petroleum  engineering,  or 
mineral  economics.  The  appraiser  shall, 
in  lieu  of  the  requirement  in  paragraph 
(a)(1)  of  this  section,  have  two  years  of 
experience  estimating  mineral  values 
within  the  last  five  years  and  meet  the 
requirements  set  forth  in  paragraphs 
(a)(2)  and  (a)(3)  of  this  section. 

(c)  In  reporting  their  analysis  and 
conclusions,  appraisers  shall: 

(1)  Possess  the  knowledge  and 
experience  necessary  to  complete  the 
appraisal  assignment  competendy; 

(2)  Not  commit  errors  or  witlihold 
pertinent  information  that  would  affect 
the  estimate  of  market  value; 

(3)  Report  their  findings  in  a  manner 
that  is  meaningful,  and  does  not 
mislead,  or  confuse  the  exchange  parties 
or  the  public; 

(4)  Disdose  any  instructions  or 
extraordinary  assumptions  that  may 
affect  the  estimate  of  maiiiet  value;  and 

(5)  Prepare  reports  consistent  with 
professionally  recognized  appraisal 
standards. 


922014-1 

(a)  Appraisals  shall  be  prepared  by 
qualitified  appraisers.  Appraisers 


922014-2 

In  estimating  maricet  value,  the 
appraiser  shall: 

(a)  Determine  the  highest  and  best  use 
of  die  r^ts  and  interests  to  be 
conveyed: 


I 
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(b)  Estimate  the  value  of  the  lands  and 
intiemts  as  tf  they  were  to  1>e  offered  for 
sale  in  the  open  marfcet; 

(c)  Consider  all  valid  existlnarl^its. 
encumbrances  or  restrictions  ufecting 
conveyance  of  title; 

(d)  Include  historic  wildlife, 
recreation,  wilderness,  scenic,  cultural 
or  other  resource  values  that  are 
reflected  in  prices  paid  for  similar 
properties  under  normal  maricet 
conditions; 

(e)  Consider  the  rights  and  interests  to 
be  conveyed  as  a  whole,  unless  market 
transactions  indicate  they  are  valued 
separatel]r;  and 

(f)  Estimate  the  value  of  each  property 
held  or  controlled  under  separata 
ownership  by  the  nonfederal  party  for 
purposes  of  exchange. 

|220lj«-t  MneralvakiMoik 

(a)  A  mineral  report  shall  be  prepared 
for  all  die  lands  induded  in  a  proposed 
exchange  in  which  the  Federal 
government  owns  the  mineral  interest 
The  report  shall  be  prepared  by  a 
qualified  geologist,  mining  enghieer, 
petroleum  engineer  and/or  mineral 
economist  The  documentation  of 
minerals,  induding  the  determination  of 
the  exlttenoe  of  significant  mineral 
value*,  shall  be  induded  in  die  mineral 
report  The  report  shall  be  referenced,  ot 
Induded  as  an  attachment  to  the 
appraisal  report 

(b)  The  authorized  officer  shall  use 
the  "Methodology  for  an  Alternative 
Method  of  Determining  the  Value  of 
Lands  for  Exdiange  Containing  Oil 
Shale  and  Assodated  Minerals",  a 
gmdance  document  for  determining 
equal  value  in  lieu  of  an  appraisal  to 
determine  equal  value  only  for  lands 
containing  oil  shale  and  any  assodated 
minerals  when  he/she  detennines  an 
appraisal  to  be  inappropriate.  The 
Director,  Bureau  of  Land  Management 
shall  review  the  use  of  this  alternative 
methodology  to  determine  if  it  has  been 
properly  applied  in  lieu  of  an  appraisal 
When  the  authorized  officer  uses  the 
procedures  contained  in  the 
methodology  described  herein  to 
determine  equal  value,  the  notice  of 
realty  action  issued  in  connection  with 
the  exchange  shaD  state  that  the 
methodology  procedures  are  being  used 
pursuant  to  a  determination  by  the 
Director. 

S2201.4-4   TImbor valuation. 

(a)  Appraisals  of  lands  containing 
marketable  timber  shall  be  prepared 
after  a  timber  cruise  has  been  conducted 
by  a  qualified  timber  cruiser  in 
accordance  with  faidustry  standards  for 
the  area.  The  timber  cruise  report  shall 


be  referenced,  or  induded  as  an 
attadment  to  the  appraisal  report 
[b)  The  appraisal  of  timber  lands 
under  one  ownership  shall  be  based  on 
an  appraisal  of  the  entire  prt^rty  as  a 
whole,  unless  there  ie  market  evidence 
that  land  with  marketable  timber  and 
land  with  small,  noninerchantable  trees 
are  valued  separately. 


§2aoi.4-« 

Conservation  easenoenls  may  be 
acquired  for  purposas  of  protecting 
biological,  ctdtural  historical,  scenic 
natural  or  open  space  values  from 
intentional  or  inadvertent  destructioru 
Each  provision  of  the  easement  that  may 
affect  use  of  the  property  shall  be 
evaluated  to  determine  to  what  extent 
the  restriction  would  change  the  highest 
and  best  use,  and  market  value  of  the 
property. 

S  2201.4-4   Appralaal  report  gukMbMs. 

At  a  minimum,  the  appraisal  shall  be 
a  written  document  fiat  contains: 

(a)  A  statement  of  the  pxnpose  and 
function  of  the  appraisal; 

Cb)  A  statement  of  any  assumptions  or 
limiting  conditions  affecting  the 
estimated  values,  if  applicable; 

(c)  An  accurate  deaoiption  of  the 
lands  being  appraised,  including  the 
location  of  the  properties,  current  use, 
and  at  least  a  5-year  sales  history; 

(d)  A  description  of,  or  reference  to, 
relevant  market  data  considered; 

(e)  An  explanation  supporting  the 
appraiser's  determination  of  highest  and 
best  use; 

(f)  An  explanation  of  the  reasoning 
that  supports  the  appraiser's 
assumptions,  analyses  and  opinions  of 
market  value; 

(g)  Dates  of  valuation  and  signed 
appraisal  report;  and 

Oi]  A  statement  certifying  that 

(1)  The  lands  were  inspected; 

(2)  The  appraiser  has  no  interest  in 
the  lands  appraised;  and 

(3)  The  appraisal  fees  paid  are  not 
contingent  on  the  value  estimated. 

{2201.4-7   Appraisal  revtew. 

(a)  All  appraisals  involving  land 
exchanges  shall  be  reviewed  by  an 
agency  reviewing  appraiser  who  meets 
aU  of  the  education  and  training 
requirements  of  the  appropriate  type  of 
qualified  appraiser  irescribed  in 
§  2201.4-1  of  tills  tide,  have  at  least  5 
years  of  continuous  experience  in 
appraising,  and  possess  an  additional  SO 
hours  of  classroom  training.  A  reviewing 
appraiser  shall  detennine  whether  the 
appraisal  report 

(1)  Is  complete,  logical  consistent  and 
supported  by  a  reasoned  market 
analysis: 


(2)  Complies  with  reoqgnized  and 
generally  accepted  appraisal  practicea 
and  applicable  appraisal  standards:  and 

(3)  Reasonably  estimates  the  probable 
maricet  value  of  the  lands  appraised. 

(b)  If  the  review  leads  to  agreement 
with  the  values  submitted  in  the 
appraisal  report  or  an  estimate  of 
different  values,  a  written  review 
statement  shall  be  prepared  fully 
explaining  and  Justifyijag  sndi 
conclusions.  The  statement  shall  indude 
a  certification  stating  that  die  reviewing 
appraiser  has  no  present  or  prospective 
interest  in  the  lands  appraised  or 
personal  interest  in  the  values 
estimated.  The  authorized  officer  shall 
concur  in  the  reviewer's  statement 
before  the  estimate  of  maiket  value 
becomes  the  agency's  approved  value 
for  the  lands  proposed  for  exdiange. 

S220U   EnchangeaataiHwoKlniafly 


(a)  The  authorized  officer  may, 
without  cash  equalization,  exchange 
lands  which  are  of  approximately  equal 
value  when: 

(1)  The  value  of  the  lands  to  be 
conveyed  out  of  Federal  ownership  is 
not  more  dian  $150,000; 

(2)  The  public  and  nonfederal  lands 
appraised  are  similar  bi  location, 
acreage,  use,  and  physioal  attributes; 
and 

(3)  A  statement  of  value  condudes 
that  the  values  of  the  lands  to  be 
exchanged  are  within  5  percent  of  each 
other.  The  statement  of  value  shaU  be 
prepared  by  a  qualifed  appraiser,  meet 
minimum  report  standards  for  an 
appraisal  as  provided  in  S  2201.4-6  of 
this  tide,  contain  the  analysis  and 
estimate  of  value  for  bofii  die  public  and 
nonfederal  lands,  and  shall  be  approved 
by  the  authorized  officer. 

(b)  Appraiser  estimates  based  on  a 
statement  of  value,  whidi  conclude  that 
die  values  of  the  public  lands  exceed 
$150,000,  or  are  not  within  5  percent  of 
the  value  of  the  nonfederal  lands,  may 
be  used  as  the  basis  for  agreement  on 
value. 

122014   Vaiueequalzalioa 

(a)  In  the  agreement  to  initiate  a 
proposed  exdhange: 

(1)  One  of  the  parties  may  assume, 
without  compensation,  all  or  part  of  the 
costs  or  other  responsibilities  or 
requirements  which  would  ordinarily  be 
borne  by  the  other  part^  or 

(2)  The  parties  may  make  adjustments 
to  the  relative  values  involved  in  an 
exchange  transaction  in  order  to 
compensate  a  party  for  assuming  costs 
or  other  responsibilities  or  requiieaMnts 
which  would  ocdmarily  be  buna  by  the 
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odier  party.  This  includes  but  is  not 
limited  to  those  items  listed  in  S  2200.O- 
5(i)  of  this  title.  Prior  to  agreeing  to 
adjustments  pursuant  to  this  paragraph, 
the  auUiorized  officer  shall: 

(i)  Determine,  in  writing,  tiiat  each 
adjustinent  is  in  the  public  interest  and 
is  in  the  best  interest  of  consummating 
the  exchange:  and 

(ii]  Ensure  that  the  amount  of  each 
adjustment  is  reasonable  and  reflects 
accurately  the  approximate  vdue  of  die 
cost  or  service  provided,  or  any 
responsibility  and  requirement  assumed. 

(b]  To  equalize  the  agreed  upon 
values  of  the  public  and  nonfederal 
lands  involved  in  an  exchange,  either 
with  or  witiiout  adjustments  of  relative 
values  as  compensation  for  various 
costs,  the  parties  to  an  exdiange  may 
agree  to: 

(1)  Modify  the  exchange  proposal  by 
adding  or  deleting  acreage;  and/or 

(2)  Cash  equalization,  but  the  amount 
of  the  money  payment  shall  be  reduced 
to  as  small  amount  as  possible. 

(c)  In  no  event  shall  the  amount  of  any 
cash  equalization  payment  plus  the 
amount  of  all  adjustments  agreed  to  as 
compensation  for  costs  exceed  25 
percent  of  the  appraised  value  of  the 
public  lands  to  be  exchanged  out  of 
Federal  o%vnership. 

f2201J-1    waiver  of  cash  equaibation. 

(a)  The  parties  may  agree  to  waive 
cash  equalization,  if  the  amount  to  be 
waived  does  not  exceed  3  percent  of  the 
value  of  theiands  being  exchanged  out 
of  Federal  ownership  or  $15,000, 
whichever  is  less. 

(b)  A  cash  equalization  payment  to 
the  United  States  may  be  waived  only 
after  the  authorized  officer  certifies,  in 
writing,  how  the  waiver  will  expedite 
the  exchange  and  why  the  public 
hiterest  will  be  better  served  by  the 
waiver. 

(c)  A  waiver  of  cash  equalization  shall 
not  be  applied  to  reduce  the  amount  of  a 
cash  equalization  payment  and/or 
compensation  for  costs  pursuant  to 

1 2201.6  of  diis  tide. 

12201.7  Land  exchange  pooling. 

(a)  The  exchange  parties  may  agree  to 
the  pooling  of  public  and  nonfederal 
lands  that  the  parties  have  indicated  an 
interest  in  exchanging. 

(b)  When  a  land  exchange  pooling 
arrangement  has  been  created,  the 
audiorized  officer  shall  establish  a 
master  exchange  file  and  ledger  account 
under  which  the  public  and  nonfederal 
lands  can  be  exdianged  as  necessary 
dearances  are  obtained. 

(c)  Values  of  lands  conveyed  from  the 
pools  shall  be  balanced  with  land  and/ 


or  money  at  least  every  2  years  pursuant 
to  S  2201.6  of  diis  tide. 

(d)  The  authorized  officer  may  require 
deposit  of  cash,  bond  or  other  approved 
surety  in  an  amount  equal  to  any 
outstanding  value  differential. 

(e)  The  master  exchange  file  may  be 
terminated  unilaterally  by  any  party  to 
the  pooling  agreement  or  upon  depletion 
of  lands  in  one  or  both  of  the  pools. 
Prior  to  termination,  values  shall  be 
equalized  pursuant  to  S  2201.6  of  this 
tide. 

f2201J   Final requlramsnis. 

12201.6-1    Items  needed  lo  oompMe  an 


At  the  end  of  the  comment  period 
provided  in  the  notice  of  realty  action, 
and  upon  a  determination  by  die 
authorized  officer  that  a  particular 
exchange  proposal  is  still  acceptable, 
the  owner  or  holder  of  the  nonfederal 
lands  shall  provide  the  following: 

(a)  Hazardous  and  controlled 
Bubstancea  certification.  A  certification 
that  (1)  the  nonfederal  lands  to  be 
exchanged  are  free  of  hazardous 
substances,  as  based  upon  a  survey 
conducted  in  accordance  with  the 
polides  and  requirements  of  the 
Department  of  the  Interior,  and  (2)  each 
nonfederal  party  has  not  been  convicted 
of  any  Federal  or  State  offense  referred 
to  in  21  U.S.C  SS  853a  (a)(1)  or  (b)(1). 

(b)  Evidence  of  title  acceptable  to  the 
authorized  off icer.  (1)  Owners  of  private 
lands  shall  provide  one  of  the  types  of 
titie  evidence  prescribed  in  the 
"Standards  for  the  Preparation  of  Tide 
Evidence  in  Land  Acquisitions  by  the 
United  States"  (Department  of  Justice. 
1970  ed.),  as  specified  by  the  authorizing 
officer.  The  authorized  officer,  when 
acting  in  accordance  widi  the  provisions 
under  §  2201.1(c)(10)  of  diis  titie,  may 
elect  to  provide  the  required  titie 
evidence. 

(2)  If  State-owned  lands  involved  in  a 
proposed  exchange  were  ever  held  in 
private  ownership,  evidence  of  tide  shaU 
be  obtained  in  the  manner  provided  by 
paragraph  (b)(1)  of  this  section.  For 
State-owned  lands  that  have  not  been  in 
private  ownership,  the  statement  of  an 
authorized  State  offidal  certifying, 
under  the  offidal  seal  of  the  State,  that 
State-owned  lands  have  not  been  sold, 
leased,  conveyed  or  otherwise 
encumbered  shall  be  acceptable 
evidence  of  tide. 

(c)  Conveyance  documents.  All  deeds 
to  the  United  States  shall  be  prepared  in 
accordance  with  "A  Procedural  Guide 
for  the  Acquisition  of  Real  Property  by 
Governmental  Agendes"  (Department 
of  Justice,  1972  ed.). 


(1)  Owners  of  private  lands  shall 
submit  a  warranty  deed,  or  other 
instrument  of  conveyance  which  meets 
Department  of  justice  tide  standards  for 
realty  acquired  by  die  United  States, 
conveying  the  privately-owned  lands  to 
the  United  States,  and  stating  diet  the 
deed  is  made  "tat  and  in  consideration 
of  the  exchange  of  certain  lands  and 
interests  as  authorized  by  the  Federal 
Land  Policy  and  Management  Ad  of 
1976,  as  amended  (43  U.S.C.  1701  et 
seq.)."  If  the  exchange  is  being  made 
pursuant  to  other  authority,  the  deed  to 
die  United  States  shall  state  die 
authority  under  which  the  exchange  is 
being  made.  In  the  absence  of 
controlling  Federal  law,  deeds  shall  be 
executed,  acknowledged  and  recorded 
in  accordance  with  the  laws  of  the  State 
in  which  the  lands  are  located.  Revenue 
stamps,  if  required  by  law,  shall  be 
affixed  to  the  deed  and  cancelled. 

(2)  A  deed  executed  by  an  individual 
grantor  shall  disdose  the  marital  status 
of  the  grantor.  The  spouse  of  a  married 
grantor  also  shall  execute  the  deed  to 
bar  any  right  of  curtesy,  dower, 
community  interest  or  any  other  daim 
to  the  lands  conveyed,  unless  wrritten 
evidence  is  submitted  establishing  that 
under  the  laws  of  die  State  where  the 
conveyed  lands  are  located  the  grantor's 
spouse  has  no  present  or  prospective 
interest  in  the  conveyed  lands. 

(3)  Any  deed  executed  by  a 
partnership,  assodation,  or  other  entity 
other  than  a  corporation  shall  certify 
that  the  deed  is  executed  pursuant  to  the 
articles  of  assodation  or  partnership  or 
other  similar  instrument  creating  the 
entify.  If  there  is  none  or  if  signing 
authorify  is  not  provided  lot  in  the 
document  the  deed  shall  be  signed  by 
each  person  or  entify  holding  an 
ownership  interest  in  the  subject  lands 
as  certified  in  the  titie  evidence  required 
for  those  lands. 

(4)  Any  deed  executed  by  a 
corporation  shall  state  that  the  deed  is 
executed  pursuant  to  its  bylaws  or,  as 
the  case  may  be,  a  resolution  or  order 
made  by  the  corporation's  board  of 
directors  or  other  governing  body.  A 
certified  copy  of  the  bylaws,  resolution 
or  order  shall  accompany  the  deed  and 
shall,  unless  not  required  by  State  law, 
bear  the  corporate  seal.  Where  State 
law  does  not  require  such  seal  evidence, 
a  dtation  of  applicable  State  law  shall 
be  provided. 

(5)  States  shall  submit  a  deed  of 
conveyance  for  State-owned  lands  that 
indudes  a  statement  that  the  deed  is 
made  "for  and  in  consideration  of  the 
exchange  of  certain  lands  and  interests 
as  authorized  by  the  Federal  Land 
Policy  and  Management  Ad  of  1976,  as 
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amended  (43  U^C  1701  et  seq.y  If  the 
exchange  U  beins  made  pursuant  to 
other  authority,  the  deed  to  the  United 
States  shall  state  the  authority  under 
which  the  exchange  is  being  made.  In 
the  absence  of  controlling  Federal  law, 
deeds  shall  be  executed,  acknowledged, 
and  recorded  in  accordance  with  the 
laws  of  the  State  in  whidi  the  lands  are 
located.  Revenue  stamps,  if  required  by 
law,  shall  be  affixed  to  the  deed  and 
cancelled.  A  certification  that  the  State 
officer  executing  the  conveyance  is 
authorized  to  do  so  under  State  law 
shall  accompany  the  deed.  When 
unsurveyed  sections  are  used  as 
exchange  lands  by  the  Sute.  the 
exchange  shall  constitute  a 
relinquishment  of  the  State's  right  to  the 
unsurveyed  sections  used  in  the 
exchange. 

(d)  Taxes.  Where  taxes  constitute  a 
lien  on  any  of  the  nonfederal  lands,  the 
owner  of  diose  lands  shaU  furnish  a 
bond  with  a  qualified  surety  or  other 
security  acceptable  to  the  authorized 
officer  for  an  amount  equal  to  120 
percent  of  taxes  paid  on  die  lands  for 
the  previous  year  or,  ahematively 
assure  pavment  of  the  taxes  by  making 
a  money  dqwait  to  the  audiorized 
officer  in  like  amount  When  evidence  of 
payment  of  taxes  acceptable  to  die 
audiorized  officer  is  furnished,  die  bond 
shall  be  rrieased  or  die  cash  returned  to 
the  owner  of  the  nonfederal  lands. 


§2a0l4-2   AeoaptaneeodM*. 

(a)  Unless  otherwise  agreed  to  by  die 
parties  in  connection  with  a  pooling 
arrangement,  title  to  the  nonfedml 
lands  and  the  public  lands  involved  in  a 
proposed  exchange  shall  vest 
unconditionally  utd  simultaneously 
upon  receipt  by  die  audiorized  ofBcer. 
acting  on  behalf  of  die  United  States,  of 
a  final  title  opinion  of  die  Office  of  the 
Solicitor,  stating  diat  satisfactory  tide 
has  vested  in  die  United  States.  Such 
opinion  shall  be  prepared  in  accordance 
with  applicable  procedures  and  title 
standards  inscribed  by  die  Attorney 
General  Thereafter,  a  confirmatory 
patent  or  other  confirmatory  instrument 
of  conveyance  for  die  public  lands 
involved  in  die  exchange  shall  be 
issued.  Unless  the  parties  stipulate  to 
the  contrary,  the  confirmatory  patent  or 
other  like  instrument  of  conveyance  of 
the  United  States,  on  die  one  hand,  and 
the  recorded  deed  or  deeds  of  the 
nonfederal  party,  on  the  other,  shall  be 
surrendered  to  each  other 
simultaneously.  The  surrender  of  diese 
documents  may  be  conducted  by 
approved  insurance  or  abstract  tide 
companies  or  other  entities  that  are 
licensed  and  bounded  by  the  State 
containing  the  lands  being  exchanged. 


(b)  When  die  tide  to  lands  it  is 
acquiring  in  an  exchange  vests 
unconditionally  in  die  United  States, 
such  tide  thereupon  skall  be  deemed  to 
be  accepted  by  die  United  States,  and 
the  authorized  officer  immediately  shall 
publish  in  die  Fednal  Register  a  notice 
of  acceptance  of  tide  by  ^e  United 
States.  Sul^t  to  valid  existing  rights  as 
of  the  date  of  title  acceptance,  and 
excepting  any  lands  withdrawn  and 
reserved  automatically  under  the  terms 
of  section  206(c]  of  the  Federal  Land 
Policy  and  Management  Act  as 
amended  (43  U.S.C  1716(c)),  die  newly 
acquired  lands  shall  be  segregated 
automatically  from  dit  public  land  and 
mineral  laws  for  a  period  of  90  days 
after  die  date  of  tide  acceptance  1^  the 
United  States.  At  die  end  of  die  9(Miay 
period,  such  segregatien  shall  end  and 
the  lands  shall  be  opened  to  the 
operation  of  the  public  land  and  mineral 
laws,  to  the  extent  set  forth  in  die 
previously  published  notice  of 
acceptance  of  tide.  Ae  to  the  public 
lands  included  in  an  exchange  that  are 
located  widiin  their  respective 
jurisdictiooa.  die  Governor  of  the  State 
and  the  heads  of  local  governments 
shall  be  notified  promptly  by  the 
authorized  officer  of  tie  dates  of 
consummation  of  the  exchange  and  of 
issuance  of  the  confimtatory 
instnunents  of  oonveyence. 

(c)  If  any  buildings,  fencing,  or  other 
removable  improvements  owned  or 
erected  by  a  party  to  an  exchange  on  the 
nonfederal  lands  conveyed,  are  not  a 
part  of  the  exchange  proposal  the  party 
may  remove  such  improvements  upon 
being  notified  diat  tide  has  been 
unconditionally  accepted  by  the  United 
States.  The  removal  shall  be 
accomplished  widiin  a  period  to  be 
specified  in  the  notice,  or  within  any 
extension  thereof  that  may  be  granted 
by  the  authorized  offioer,  and  in  the 
manner  previously  agreed  upon  or  as 
specified  In  the  nodce  by  the  authorized 
officer.  If  the  party  faik  to  remove  the 
improvements  within  Ifae  prescribed 
time,  the  improvements  shall  be  deemed 
to  be  abandoned  to,  and  shall  become 
the  property  of  die  United  States. 

(d)  Where  public  lands  to  be 
conveyed  under  this  pert  contain 
authorized  improvements  or  those 
subject  to  patent  reservation,  the  owner 
of  such  improvements  shall  be  given  an 
opportunity  to  remove  them  if  such 
owner  is  not  the  exchange  party,  or  the 
exchange  party  may  compensate  the 
owner  of  sudi  authorised  improvements 
and  submit  proof  of  oompensatlon  to  the 
authorized  officer. 


S2201.9   ContraeliMlrfghte;f«lumQftllle 


(a)  No  action  taken  before  the  tide  to 
the  nonfederal  lands  being  acquired  by 
the  United  States  has  been  accepted  by 
the  United  States  shall  establish  or 
result  in  any  contractual  or  other  legally 
enforceable  rights  or  obligations 
between  the  United  States  and  any 
party  to  an  exchange  proposal  or  any 
person  doing  business  widi  any  such 
party. 

(b)  If  a  party  has  submitted  tide 
evidence  in  connection  with  a  proposed 
exchange  and  processing  of  the 
proposed  exchange  is  terminated  and 
the  exchange  will  not  be  proposed  again 
in  the  foreseeable  future,  the  title 
evidence  shall  be  returned  to  the 
exchange  party.  In  the  event  a  deed 
from  the  nonfederal  party  to  the  United 
States  has  been  recorded  and  thereafter 
the  proposed  exchange  is  terminated,  a 
quitclaim  deed  for  the  lands  described 
in  the  deed  of  the  nonfedo^  party  shall 
be  issued  to  that  party  by  the  United 
States,  as  authorized  under  Section  6  of 
die  Act  of  April  28. 1930  (43  USJC  872). 

Subpart  2202-Exchang«K  National 
Foraat  Exehanga  [Amantfad] 

4.  Section  2202.1  is  amefided  by 
revising  paragraph  (b)  to  seed  as 
follows: 


S22(a.i 


(b)  The  filing  of  a  proposal  for  a  forest 
exchange  with  die  authoi^ed  officer 
and  the  notation  of  such  proposed 
exchange  on  the  public  land  records 
shall  segregate  the  National  Forest 
System  lands  included  in  the  proposed 
exchange  from  the  operation  of  the 
mining  and  mineral  leasing  laws  but  not 
fiwm  the  applicability  of  t&ose  laws 
governing  the  use  of  die  National  Forest 
System  under  leases,  license  or  permit 
or  governing  the  disposal  of  mineral  or 
vegetative  resources,  other  than  under 
the  mining  and  mineral  leasing  laws. 
The  segregative  effect  of  the  exchange 
proposal  notation  on  die  public  land 
records  shall  terminate  upon  publication 
of  an  opening  order  in  the  Federal 
Register  at  the  request  or  with 
concurrence  of  the  Secretary  of 
Agriculture,  upon  issuance  of  a  patent  or 
other  Instrument  of  tide  conveyance  to 
such  lands,  or  5  years  from  die  date  of 
the  notation,  whidiever  oocurs  first 

Subpart  2203-Exchangaa  Involving 
Faa  Fadaral  Coal  Oaposlli  [Amandad] 

5.  Section  2203.1  is  revised  to  read  as 
follows: 
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S2203.1    Opportunity  for  puWte  comment 
end  puWc  meeMnq  en  eiwlienoe  propoeet 

Upon  acceptance  of  a  proposal  for  a 
fee  exchange  of  Federal  coal  deposits, 
the  authorized  officer  shall  publish  a 
notice  of  initiation  of  an  exchange 
proposal  as  set  forth  in  S  2201.2  of  this 
tide,  which  shall  be  distributed  in 
accordance  with  S  2201.3(b)  of  this  tide 
and  which  shall  include  a  request  for 
public  comment  on  the  public  interest 
factors  of  the  exchange  proposal. 

6.  Section  2203.2  is  amended  revising 
paragraphs  (a)  and  (d)  to  read  as 
follows: 

9  2203.2   Submission  of  Information 
concerning  proposed  exctiange. 

(a)  Any  person  submitting  a  proposal 
for  a  fee  exchange  of  Federal  coal 
deposits  shall  submit  information 
concerning  the  coal  reserves  presendy 
held  in  each  geographic  area  involved  in 
the  exchange  along  with  a  description  of 
the  reserves  that  would  be  added  or 
eliminated  by  the  proposed  exchange.  In 
addition,  the  person  filing  a  proposed 
exchange  under  this  section  shall 
furnish  any  additional  information 
requested  by  the  authorized  officer  in 
connection  with  the  consideration  of  the 
antitrust  consequences  of  the  proposed 
exchange. 
•        *        •        •        • 

(d)  Where  the  entity  proposing  a  fee 
coal  exchange  has  previously  submitted 
information,  a  reference  to  the  date  of 
submission  and  to  the  serial  number  of 
the  record  in  which  it  is  filed,  together 
with  a  statement  of  any  and  all  changes 
in  holdings  since  the  date  of  the 
previous  submission,  shall  be  accepted. 


S  2203.3   [Amended] 

7.  Section  2203.3  is  amended  by 
removing  die  citation  "S  2201.1(e)"  is  the 
introductory  paragraph  and  replacing  it 
widi  die  citation  "9  2201.3(b)''. 

PART  2090-SPECIAL  LAWS  AND 
RULES  [AMENDED] 

8.  The  authority  citation  for  Part  2090 
continues  to  read  as  follows: 


Authority:  R.S.  2478  (43  U.S.C  1201):  R.S. 
2275, 2276  (43  U.S.C  851, 852);  43  U.S.C.  860  et 
seq.!  43  U.S.C.  641  et  seq.;  43  M&Xl.  321-323; 
43  U.S.C  231,  321, 323, 327-320;  25  U.&C  334; 
25  U.S.C.  336: 16  U.S.C.  485:  72  StaL  339-340; 
43  U.S.C  852  note;  16  U.S.C.  818;  43  U.S.C 
31Sf;  43  U.S.C.  1601  et  seq.:  16  U.S.C  3101  et 
seq.;  43  VS.C.  1701  et  seq.:  30  U.S.C  189;  48 
U.S.C  462  note,  unless  otherwise  noted. 

Subpart  2091— Sagragation  and 
Opeining  of  Landa  [Amandad] 

9.  Section  2O91J0-3  is  amended  by 
revising  the  citation  "Federal  Land 
Policy  and  Management  Act  of  1976  (43 
U.S.C.  1701  et  seq.y  to  read  Federal 
Land  Policy  and  Management  Act  of 
1976,  as  amended,  (43  U.S.C  1701  et 
seq.]. 

10.  Section  2091.2-1  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (c)  to  read  as  follows: 

92091.2-1    Segregation. 

The  publication  of  a  Notice  of 
Initiation  or  Notice  of  Re^ty  Action  in 
the  Federal  Register  segregates  lands 
that  are  available  for  disposal  under 

•  *        •        •       * 

(c)  The  exchange  provisions  of 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended  (43  U.S.C.  1715  and  1716)  for  a 
period  of  5  years.  (See  part  2200) 

11.  Section  2091.2-2  is  amended  by 
revising  paragraphs  (a),  (a)(2)  and  (c)  to 
read  as  follows: 

92091.2-2    Opening. 

(a)  The  segregative  effect  of  a  Notice 
of  Iidtiation  or  Notice  of  Realty  Action 
automatically  terminates  either 

•  *  *        •        •       • 

(2)  Upon  publication  of  an  opening 
order  in  the  Federal  Register  or 

(c)  Ui>on  a  determination  that 
satisfactory  tide  has  vested  in  the 
United  States,  the  authorized  officer 
shall  publish  a  notice  of  tide  acceptance 
in  the  Federal  Register.  Subject  to  valid 
existing  rights,  the  lands  that  are 
acquired  shall  be  automatically 
segregated  from  the  operation  of  the 


public  land  and  mineral  laws  for  a 
period  of  90  days  from  the  date  of 
pubUcation.  At  the  end  of  the  90-day 
segregation  period,  such  lands  shall  be 
open  to  the  operation  of  the  public  land 
and  mineral  laws,  to  the  extent  set  forth 
in  a  notice  of  tide  acceptance.  (See 
S  2201.8-2{b).) 

12.  Section  2091.3-1  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 

92091.9-1   SegregBtlon. 

(b)  The  filing  of  a  proposal  for 
exchange  of  lands  withLi  the  National 
Forest  System  and  the  notation  of  such 
proposal  on  the  public  land  records  shall 
segregate  the  lands  for  a  period  of  5 
years  from  the  date  of  such  filing  with 
die  audiorized  officer.  (See  9  2202.1(b)) 

13.  Section  2091.3-2  is  amended  by 
revising  paragraphs  (a),  (a)(2),  (a)(3)  and 
(b)  to  read  as  follows: 

920913-2    Opening. 

(a)  If  die  application  or  proposal 
described  in  9  2091.3-1  of  this  tide  is  not 
denied  or  otherwise  terminated  prior  to 
the  end  of  the  segregative  periods  set 
out  in  9  2091.3-1,  the  segregative  effect 
of  the  filing  of  the  application  or 
proposal  terminates  either 

*  •       •       •       * 

(2)  Upon  puUication  of  an  opening 
order  in  die  Federal  Register;  or 

(3)  Automatically  upon  the  expiration 
of  the  segregation  period  commencing 
on  the  date  the  application  or  proposal 
is  filed;  whichever  occurs  first 

(b)  If  the  application  or  proposal 
described  in  9  2091.3-1  of  diis  tide  is 
denied  or  otherwise  terminated  prior  to 
the  end  of  the  segregation  periods,  the 
lands  are  opened  by  publication  in  the 
Federal  Register  of  an  opening  order. 

•  *        •       •        • 

Dated:  [uly  7, 1989. 
JamM  M.  HugbM, 

Deputy  Assistant  Secretary  of  the  Interior. 
[PR  Doc  89-19189  Filed  ft-17-60;  8:45  am] 
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DEFARTHENT  OF  TRANSPORTATION 
Federal  Avtarllon  AdmMttration 
14CFR  Part  121 

(DockM  Na  1*110;  NoUo*  Na  •»-21] 
mN:ai2»-A01t 

Airborne  Uar-AimudeWlndaheer 
cQuipHieiil  Re^ulrefnenta 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


r.  The  FAA  proposes  to  amend 
the  airborne  low-altitude  windshear 
equipment  rule  to:  (1)  Remove  the 
requirement  that  windshear  flight 
guidance  be  installed  on  older  airplanes; 

(2)  amend  the  provision  allowing  for  an 
extended  compliance  period  based  on  a 
phased  airplane  retrofit  schedule;  and 

(3)  provide  for  acceptance  of  alternative 
airplane  equipment  in  the  form  of  an 
approved  airborne  windshear  detection 
and  avoidance  system. 

This  proposed  amendment  is  based  in 
part  on  information  contained  in  a 
petition  for  rulemaking  dated  June  1. 
1988.  submitted  by  the  Air  Transport 
Association  (ATA)  and  published  in  the 
Federd  Register  on  June  27, 1988  (54  FR 
27023).  The  information  was  not 
available  to  the  FAA  when  it  was 
formulating  the  windshear  equipment 
rule. 

This  notice  solicits  public  comments 
on  the  issues  presentml  in  ATA's 
petition  to  assist  the  FAA  in  determining 
the  merit  of  this  proposal. 

0ATI8:  Comments  must  be  received  on 
or  before  September  18, 1989. 


I  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to: 
Federal  Aviation  Administration.  OfBce 
of  tile  Chief  Counsel.  Attention:  Rules 
Docket  (AGC-10).  Docket  No.  191ia  800 
Independence  Avenue  SW.. 
Washington,  DC  20691.  or  delivered  in 
triplicate  to  Room  916, 800 
Independence  Avenue  SW., 
Washington,  DC  Comments  may  be 
examined  in  Room  918  weekdays 
between  8:30  a.m.  and  5:00  p  jn..  except 
on  Federal  holidays. 

POR  nmrwR  MromuTWH  contact: 
Gary  Davis.  Project  Development 
Branch.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW., 
Washington,  DC  20601,  telephone  (202) 
287-8088. 


euppuoicNTAiiv  mramiATioN: 
Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  (^ta,  views,  or 
arguments  on  the  proposed  rule  as  they 
may  desire.  Communications  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  triplicate  to  the 
address  indicated  above.  All 
communications  received  on  or  before 
the  closing  date  will  be  considered 
before  taking  action  on  the  proposal.  All 
comments  submitted  will  be  available 
for  examination  in  the  FAA  docket. 
Persons  wishing  the  FAA  to 
acknowledge  receipt  of  comments 
received  in  response  to  this  notice 
should  submit  a  self-addressed  stamped 
postcard  which  states  "Comments  to 
Docket  No.  19110."  AB  comments 
received  on  or  before  September  18, 
1989,  will  be  considered  by  the 
Administrator  before  taking  final  action. 
All  comments  submitted  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  interested  persons  to 
examine. 

To  assist  the  FAA  in  this  rulemaking 
proceeding,  the  FAA  will  hold  a  public 
meeting  on  August  16  and  17, 1988. 
Interested  persons  art  invited  to  make 
oral  comments  concerning  the  scheduled 
retrofitting  of  TCAS  a  and  windshear 
equipment  requirements.  [Federal 
RegUter.  July  la  198a  54  FR  20978J 

The  Regulation  | 

The  applicable  porfions  of  current 
S  121.358  require  that,  "after  January  2, 
1991,  no  person  may  operate  a  turbine- 
powered  airplane  luiless  it  is  equipped 
with  an  approved  system  providii^ 
airborne  windshear  warning  with  flight 
guidance."  However,  this  section  also 
states  that  a  certificate  holder  may 
obtain  an  extension  of  this  date,  "for 
airplanes  manufactured  before- January 
2, 1989,  if  it  obtains  FAA  approval  of  a 
retrofit  schedule."  To  obtain  an 
extended  compliance  date,  the 
certificate  holder  would  have  to  show 
that  "at  least  50  percent  of  those 
airplanes  manufactured  before  January 
2, 1989,  will  be  equipped  by  January  2, 

1991.  at  least  25  percent  more  of  those 
airplanes  will  be  equipped  by  January  2, 

1992,  and  all  of  the  remaining  airplanes 
which  are  required  to  be  equipped  in 
accordance  with  this  section  by  January 
4, 1993." 

Background 

On  June  1, 1987,  tiie  FAA  published 
NPRM  Na  79-11 A  Afcbome  Low- 
Altitude  Windshear  Bquipment  and 
Training  Requirements  (52  FR  20580);  the 
comment  period  closad  September  2B. 
1987.  The  final  rule  was  issued 


September  22. 1988.  and  published  in  the 
Federal  Register  on  September  28. 1988 
(S3  FR  37668). 


On  March  17, 1989,  tiie  ATA 
submitted  to  the  FAA  comments 
concerning  the  FAA's  windshear  rule. 
Included  with  these  comments  were 
studies  concerning  the  retrofit  of 
airborne  windshear  warning  and  flight 
guidance  equipment  on  okler  airplanes. 
On  June  1, 1989,  tiie  ATA  petitioned  tiie 
FAA  to  amend  the  windshear  equipment 
rule  to  repeal  tiie  requirement  that  older 
airplanes  be  reb-ofitted  wftii  the  flight 
guidance  systems.  In  its  petition,  the 
ATA  included  the  studies  it  had 
submitted  to  tiie  FAA  on  March  17, 1989. 

Note:  The  ATA  petition  speaks  of 
windshear  "alerting"  equipment  For  the  sake 
of  consistency,  this  notice  will  use  the  term 
"warning"  as  is  found  in  the  windshear  rule. 

Discussion  of  the  Proposals 

^    Retrofitting  older  airplanes  with 
windshear  flight  guidance.  The  ATA 
asserts  that  the  studies  sabmitted  to  the 
FAA  support  the  premise  that  there  may 
be  no  benefit  provided  from  retrofitting 
windshear  flight  guidance  into  older 
airplanes.  For  the  purpose  of  this 
proposal,  older  airplanes  include,  but 
are  not  limited  to,  the  IX>g,  B-727,  and 
certain  airplanes  in  the  B»737  and  B-747 
series.  This  term,  older  airplanes, 
comprises  about  48%  of  the  commercial 
fleet.  These  airplanes  were 
manufactured  without  the  means  to 
easily  install  windshear  flight  giiidance 
equipment;  thus,  in  many  cases,  they 
cannot  be  retrofitted  wititout  substantial 
installation  costs.  Newer  airplanes,  such 
as  those  Hsted  in  the  proposal,  are 
manufactured  with  the  capability  to 
easily  install  windshear  flight  guidance 
equipment  without  major  retrofitting. 
ATA's  petition  asserts  that  the  studies 
provided  to  Uie  FAA  show  that  in  die 
case  of  older  airplanes,  windshear 
warning  systems  coupled  with  pilot 
training  using  the  Windshear  Training 
Aid  *  and  fli^t  simulatois  help  pilots  to 
avoid  or  recover  from  a  windshear 
encounter  in  a  manner  equal  to  or  better 
than  piloting  procedures  based  on 
windshear  warning  systetns  and  escape 
flight  guidance.  Studies  to  which  ATA 
makes  reference  conclude:  (1)  That 
training  with  the  Windshear  Training 
Aid  is  retained  well;  and  [2]  that 
recovery  capability  does  not  depend  on 
the  pUot's  ability  to  precisely  execute 


>  In  issa,  the  FAA  oontracted  with  aviatk» 
spadaUsto  from  tha  Boaing  Conyany,  United 
,  AifUnai,  McDonneU  Doaglas,  LocUMMi4:alifamla. 
AvUtloa  Weather  Assodataa.  aed  HeUiwelL  bic.  to 
ptodnoe  a  Irainias  aid  on  flight  ipooeduraa  to  ktfp 
pih>ts  avoidor  ncovar  Iron  anetaian  with 
windshear. 
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windshear  recovery  techniques.  Furtiier, 
ATA  asserts  that,  because  certain 
windshear  warning  and  flight  guidance 
systems  currently  in  use  on  older 
aircraft  require  a  windshear  warning 
before  providing  flight  guidance,  pilots 
are  likely  to  wait  for  the  warning  and 
guidance,  relying  completely  on  the 
windshear  equipment,  instead  of 
initiating  avoidance  procedures 
immediately  upon  early  windshear 
recognition. 

The  information  included  in  the 
attachment  to  the  ATA  petition 
represents  a  substantial  effort  to  study 
the  effectiveness  of  the  Windshear 
Training  Aid  and  whether  retrofitting 
older  airplanes  with  windshear  flight 
guidance  is  warranted.  The  FAA  is  not 
aware  of  data  that  refutes  ATA's  studies 
or  attempts  to  quantify  the  economic 
benefits  of  the  individual  components  of 
the  windshear  final  rule,  i.e.,  training, 
windshear  warning,  and  windshear 
flight  guidance.  Therefore,  the  FAA 
concludes  that  the  portion  of  ATA's 
petition  concerning  the  retrofit  of  older 
airplanes  may  have  merit. 

The  FAA  solicits  specific  comments 
on  the  following  issues  raised  in  the 
ATA  petition:  (1)  The  claim  tiiat. 
because  certain  airborne  windshear 
systems  in  older  aircraft  require  a 
windshear  warning  before  providing 
flight  guidance,  pilots  are  likely  to  wait 
for  the  warning  and  guidance  instead  of 
initiating  avoidance  procedures  upon 
early  windshear  recognition  as  trained; 
(2)  pilot  retention  of  windshear  escape 
and  avoidance  procedures;  and  (3) 
whether  the  list  of  airplanes  in  this 
proposal  that  would  be  required  to  have 
windshear  flight  guidance  systems 
should  be  modified. 

The  above  requests  for  specific 
comments  are  designed  to  solicit 
comments  on  issues  raised  by  ATA's 
petition.  The  FAA  is  aware,  however, 
that  other  issues  may  be  equally 
important  to  commentera.  "Therefore, 
interested  peraons  are  invited  to  submit 
comments  concerning  other  relevant 
issues. 

The  FAA  has  determined  that 
airborne  low-altitude  windshear 
equipment  provides  a  positive  safety 
benefit  Concerning  older  airplanes,  an 
additional  issue  is  the  appropriate 
means  of  achieving  that  benefit.  The 
ATA  asserts  that  for  older  airplanes 
windshear  warning  and  training, 
without  flight  guidance,  is  more  efficient 
because  i^dshear  flight  guidance  on 
older  airplanes  does  not  provide  a 
sufficient  increase  in  safety  to  warrant 
the  cost  of  retrofitting.  The  FAA 
recognizes  diet  so  long  as  the  safefy 
benefits  are  equal,  it  is  in  the  public 
interest  to  obtain  dwte  benefits  at  die 


lowest  available  cost  The  FAAfurdier 
notes  that  the  shorter  life  span  and  the 
expense  and  problems  of  upgrading  and 
maintainhig  aging  aiiplanes  in  general 
may  not  warrant  windshear  fli^t 
guidance  system  installations  for  those 
airplanes.  This  concern  is  reflected  in 
the  proposed  NmM.  which  does  not 
require  air  carriera  to  retrofit  older 
airplanes  with  windshear  flight 
guidance.  Thus,  the  FAA  solicits  public 
comment  on  whether  older  aiiplanes 
should  be  exempt  from  the  windshear 
flight  guidance  equipment  requirement 

Included  in  ATA's  proposed 
amendment  is  a  subsection  concerning 
performance  standards  for  the 
development  of  windshear  flight 
guidance  systems.  The  ATA  requested 
approval  guidelines  for  (1)  Automatic 
windshear  warning  and  flight  guidance 
systems  that  are  fully  integrated  into 
fhght  guidance  computers;  and  (2) 
windshear  warning  and  flight  guidance 
systems  that  are  not  integrated  into 
flight  guidance  computera  and  that 
require  a  windshear  warning  or  pilot 
action  to  initiate  flight  guidance.  In 
addition,  the  FAA  has  determined  that 
the  development  of  guidelines  for 
airborne  windshear  detection  and 
avoidance  systems  '  (predictive 
systems)  should  be  developed. 

The  FAA  recognizes  the  need  for  such 
standards  and  solicits  specific 
comments  on  what  criteria  are 
necessary  in  the  area  of  flight  guidance 
performance.  Based  on  these  comments 
the  FAA  may  issue  or  revise  appropriate 
guidance  material. 

Compliance  Schedules.  The  proposed 
rule  would  permit  a  certificate  holder  to 
obtain  an  extension  of  the  windshear 
equipment  compliance  date.  However, 
unlike  the  current  rule,  the  proposal 
would  not  require  certificate  holden  to 
submit  schedules  demonstrating  that 
certain  percentages  of  their  fleets  will  be 
in  compliance  on  particular  dates. 
Rather,  certificate  holden  would  be 
required  to  be  in  full  compliance  on  a 
specific  date,  and  would  be  required  to 
submit  status  reports  every  6  months 
showing  the  progress  made.  The  purpose 
of  the  proposed  amendment  is  to  allow 
certificate  holden  to  retrofit  required 
airborne  windshear  equipment  by  using 
the  same  compliance  schedule 
established  for  the  retrofit  of  Traffic 
Alert  and  Collision  Avoidance  System  n 
(TCAS  II)  equipment 

While  developing  the  windshear  final 
rule,  the  FAA  was  also  developing  a  rule 


■  Windshear  detection  and  avoidanot  sytlaBS 
art  expacted  to  provide  wlndahaer  wanlagi  aariy 
enough  so  diat  a  pilot  can  oompiataly  avoid 
windshear  encounters.  At  this  tlma,  ttese  prsdictive 
systems  are  not  availabia. 


requiring  the  installation  of  TCAS  D 
equipmofit  on  large  passenger  carrying 
aircraft  Tiie  Airway  Safety  and 
Capacity  Expansion  Act  of  1887  required 
that  TCAS  n  equipment  be  instaOed  on 
all  large  passenger  carrying  aircraft  by 
December  30. 1991.  Due  to  reported 
testing  and  installation  problems, 
legislation  has  been  introduced  to 
extend  the  compliance  date  by  allowing 
air  carrien  to  install  TCAS  II  equipment 
in  accordance  with  a  phased  schedule. 
This  legislation,  if  adopted,  wotild  also 
require  that  the  Administrate  consider 
amending  the  schedule  for  dw 
installation  of  airborne  windshear 
warning  and  flight  guidance  systems. 
The  FAA  believes  that  it  will  be  more 
efficient  if  the  industry  were  requined  to 
have  only  one  cycle  of  disassembly  and 
reassembly  diuing  which  both  systems 
are  instaUed.  This  would  preclude  a 
second,  out-of-service  period  for  retrofit 
Windshear  Detection  and  Avoidance 
Systems  (Predictive  Systems).  The  FAA 
also  takes  this  opportunity  to  propose 
ah  amendment  to  the  windshear 
equipment  rule  so  that  the  use  of 
approved  windshear  detection  and 
avoidance  systems  (predictive  systems) 
is  allowed  by  the  rule  when  such 
equipment  becomes  available. 
Therefore,  the  FAA  proposes  to  amend 
the  provisions  in  Section  121.358(a)  so 
that  turbine  powered  airplanes  may  be 
equipped  with  an  airborne  windshear 
warning  and  flight  guidance  system,  or 
an  approved  airborne  windshear 
detection  and  avoidance  system 
(predictive  system),  or  an  approved 
combination  of  these  systems.  Although 
no  predictive,  look-ahead  systems  have 
been  approved  yet  the  FAA  does  not 
want  to  preclude  the  use  of  predictive 
systems  when  such  systems  become 
available. 

Necessity  for  SO-Day  Comment  Period 

The  FAA  announced  on  July  10, 1986. 
(54  FR  28078]  its  intention  to  hold  a 
public  meeting  on  August  16  and  17. 
1969,  to  discuss  possible  changes  to 
existing  requirements  for  the  installation 
of  collision  avoidance  equipment  (TCAS 
n)  and  windshear  flight  guidance 
equipment  The  TC^  II  equipment  is  to 
be  installed  in  the  same  aircraft  that  are 
covered  by  the  windshear  warning  and 
flight  guidance  equipment  rules  which 
are  the  subject  of  this  notice.  Uniform 
aUainment  of  tiie  TCAS  II  phased 
retrofit  schedule  mandated  by  Public 
Law  100-223  coupled  with  the  phased 
retrofit  schedule  for  windshear 
equipment  under  Section  121.358  of  the 
Federal  Aviation  Regulations  appean  to 
be  (Ufficult  at  this  time,  as  noted  fai  the 
1988  Office  of  Technology  Assessment 
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KepoitmMOaAS^mSkimwitkTCAS, 
and  dbaM^  hy  ft  MBkir  si  wttMMM 
at  tfae  &0afii«i  af  tfai  Hmm»  AvtetiM 


Iha  vettflon  ckbuttkat  tha  laloil 


HJUSlSLValafeatoiyi 

enadad  aad  sigBd  iato  law  BaUMk 

poMlbb  fct  tha  PAA  to  BOfU^r  t^ 
TCAS  n  taalaUattmi  adMUaa.  il  b  ta 
tha  pubHa  talaaMl  to  aakfl  tha 


compattUa  wtft  tha  BgdtfM  TCAS  H 
teataMaiaa  achadata;  dahig  ao  wflt 
aliahMto  thaaaad  iar  Kw  aapanta  oal- 
of-servlce  raliafii  pariada  fat  aack 
*' — "  Thtai  arhadaln  rhrMigpa.  If  i^j 
an  to  pNwUa  tha  lalirf  totoadad.  Mat 
be  mad*  aa  sooa  aapaaaifala.  bacaaaa  af 
the  OBnplaxity  oC  tha  TCAS  n 
inatallaflaB  laqiuinaMala  Md  tha  1 
nead  fct  nmdiflraHaa  at  diat  i 
Thai 


iniUllatka  levuiraiDaiite  Buatba 
couiderad  ilmuItaiMOualy  with  tha 
fhnngoa '"  ""^^^-IT  *"»***^*tfeii 
Bchedulea  ia  Dtdat  to  ba  aUa  ta  I 
the  range  of  coati,  hanafiti,  and 
•cheduhng  <'«pH''»**i^|  q|  iiig  vnrttmg 

The  FAA.  k  Bftttii^  a  copy  cf  dda 
NPRM  and  tha  ATA  patittaw  for 
rulaaiaHBg  to  att  pataoaa  wha  hava 
placed  dii^nanaa  ob  tfaaDepattoMBt  of 
TraBepattatioo'a  Partial  NHIM  BattiM 
list  la  addttfeBB.  the  PAA  ia  Bakii«  tha 
NFBM  aod  tha  ATA  petUoB.  iKtod^ 
the  data  to  tha  attachiMat  to  fta 
petition,  awadabla  to  all  ^oupa  it  ca^ 
identify  a»  having  am  intaiaal  ia  thaaa 
IsMwa^  aad  haa  aakad  that  toeaa  peapa 
maka  dda  iaionmtiaa  availahia  to  th^ 
membera. 


The  FAA  has  considered  the 
economic  impact  of  amending  the 
airborne  low-aiUtiuh!  wlndsbear 
eqidpatent  raqaiieiaaata  (windihear 
rules)  ia  raHmnaa  to  rnitnia  haiiaa 
raised  by  the  ATA  to  ila  Jana  1. 190CK 
petition.  Tha  ATApetitioB  contotoa  an 
ecoaoBiic  an^sia.  which  Baiatatoa  that 
the  requiraBcnt  foi  Yriartshnar  fU^ 
guidance  doaa  not  peaa  tha  aaaat 
eleaiental  eoai/benefk  analyais. 

Coat 

Tha  patitiott  in^catea  that  todMliy 
sourcea  «|peea  with  tha  FAA'a  eatiiMto 
of  $372.2  BiUion.  ia  1917  doUfera,  aa  tte 
cost  af  aqpriH<>ft  ^  •Sactad  ateplaaaa 
with  OB  boaad  wtodahaai  vsandsgaBd 
escape  flight  gwidsBCB  sf  atnaa  aner  a  IS 
year  period.  Ihe  ATA  daiaa  howa«ea. 
**"-*  *-'-/lTf  wart  ■ahitmanra  d^toa. 
tha  aama  U  yaat  pariad  wwdd  dHw 
totaii 


thajr  bafto  to  cnply  toith  tha  nda 
indicataa  diat  the  cart  cf  wtodtriheat 
flight  guldanca.  anal  Uka^.  haa  been 
undMHtimtod.  ATA  atataa  dnt  I 

discovadag  that  die  rBceriaicBlkB  of 
older  ak|daaaa  aftsr  letiuiltlMtf 
windshear  fiij^  ystdtove  is  naere 
diffieah  thaB  eipacled  whan  tiie  PAA 
developed  Ha  coat  analyaia  for  die 
windahaat  flaal  role.  Tha  problems  with 
recartjfiiuilh'in  are  twofold  Phat».theEB  ta 
concern  regBiding  die  ffnoibflity  of 
mabilaliriiig  Cateyay  B  and  Category  HI 
certificatioa  (tower  vlsifadity 
approachea)  of  aaHW  older  aiiplaxiaa 
becaaae  die  fUght  laaliuaieBtaltoB 
systBBW  aay  aat  ba  cnn^tibto  wMi  tha 
tyjarishanr  flight  gaj^aca  syatema. 
Secoad.  obtahdag  oectificalton  of  dw 
retrofitted  flight  giddanoa  syatana 
theaaarives  ia  BMre  diffiadt  thaa 
expectod. 

Accordtog  to  dM  pattttoa,  tha  indasliy 
estimataa  diietocrenMBtal  coal  of  addta^ 
windshear  flight  gaidhmce  rioBg  with  die 
baaic  wtodshaar  afort  aqafpneat  far  aB 
aitplanea  to  ba  tUMiadlton,  to  nB7 
dollars,  over  dw  19  year  period.  ATA 
does  not  sheer  how  It  atiteed  at  dieaa 
costs  iior  does  it  aetitoato  dto  noabar  of 
akptanee  iMt  mey  need  leoertfficatfoB 
of  the  affected  eesoctotod  systems. 

The  FAA  reeBaee  mat  retrontting 
wiadsaeer  escape  uiyH  gHMtmcc 
syslcsie  hrtu  older  ahfrfafies  is  more 
expenaiwa  thoR  eidierrvtovfltttog  these 
systems  into  airplanes  widi  digits  tB^ 
instraaientation  syeteen  fcKgital 
airplaaes)  or  manufat  raring  new 
aiiplanea  with  factory  liwtaRed 
windshear  fUght  goidiRce  systems.  Thia 
was  shown  in  the  regelatory  evalsatioB 
of  the  ftirt  wlndshem  ride.  The  FAA 
Cannot  wedff  fte  «.  ihtd  costs 
preaented  by  thepetfBen  because  ATA 
does  not  present  safiHeicRt  details 
showing  hew  the  coels  were  derfved. 
ATA  deNBs  not  qeeiTfiff  these  costs  r»or 
doee  K  eatiawte  the  nnmber  of  airplanes 
that  any  need  leeertCcation  of  Ae 
alfeeted  aaaodafed  systems.  Morcorer. 
ATA  does  not  atteniit  to  qaantify  die 
marginal  costs  of  lehtifitHiig  windshear 
flight  guidance  systems  into  oMer 
airplanes,  alAetqi^  it  seeks  refief  from 
the  reqmreiaeiil  torefrofit  only  the»e 

The  agency  does  n«t  have  aofficient 
date  at  this  time  to  qaantify  ATA's 
costs.  Itewever,  based  on  die 
information  presented  by  ATA,  tha  FAA 
ackaewtodgee  nMt  cvtahi  earHAceto 
iioMefv  any  mcor  suvstaiitlal 

reoartificatioB  costs,  theretoie.  tha  FAA 
requests  addidonal  i 


recertifioalkB 

Benefns  I 

The  ATA  pedltos  petals  eeC  itot  PAA 
esthaatorl  flB1.g  miMBn  to  baaeiil 
15  yeara,  aasoadng  that  all  of  dto 
requireawats  of  the  nde  toaold  ( 
windshear  t 
were  predicatod  on  an  aoddtot  rata  ef 
1.13  per  ysar  (17  wtodahaat  acddents 
occurred  during  the  15  years  pteeedtog 
die  analyst^  FAA  aotealhei  to  ita 
regulatory  evaluation  of  fte  wimhheer 
final  lele,  R  predteeted  ito  ptofeetfon  of 
potential  avoidable  acddents  on  Ae 
basia  of  acddents  per  operatien.  The 
petitton  sebarits  tfaet  since  the  1989 
Acadeny  of  Sdeacea  Study  and  Sie 
oeDaeqeenc  vofuBta^r  tmpieBxentatioB  of 
windsheer  tratniBg  by  80'peroent  erf' 
certfflcate  BDiden  anectw  by  the 
windshear  ndes,  nie  accident  rate  has 
dropped  dramaticafly.  hi  fact,  no 
accidents  haw  ocLuiied  hi  42  mondts,  or 
four  timee  ranger  tfian  the  previons 
average.  Uras,  in  die  lasts  years,  since 
the  academy  study,  the  acddent  rate 
has  ranen  to  0.5  aocfdenty  peryeac 
Scaling  the  benefits  of  die  nde 
according,  reduces  the  15  year  benefits 
to  SlQg.?  milliou.  The  petfUun  maintHfns 
that  pilot  reports  attrSnitb  tfie  above 
reducthn  la  acddlents  to  the  avoidance 
of  windshear  made  possible  by 
he^btened  awareness  of  ekes  to  its 
existence  and  Aeir  signiftcance,  radiet 
than  to  die  use  of  reeovety  techniques. 

While  the  FAA  does  not  dispali 
ATA's  aaserffon  thai  u>  wim^ieai 
accidents  have  occurred  In  the  4Z-mon& 
period  c&ed  La.  the  petition  or  tf^«*  pilot 
training  hi  handling  windshear 
conditiona  has  ilgpificantly  aflipcted  the 
windshear  accidod  raia^t  ia  unwilliog 
to  accept  that  the  reductipn  in  accidents 
over  the  42rmoBth  period  caa  be 
attributed  solely  to  pilot  ttaiaiag.  Other 
factorsr  svch.  m»  cootroUa^  awaienesa 
and  iocreaaed  foracasdiig  capaUlitiea 
also  could  have  piayad  aiPola  to  the 
reduction  of  such  accidents.  These 
continued  eSorts  should  k^aove  safety. 
For  example,  1986  waa  the  aviatton 
induatiy'a  saiast  year.  The  mact  cause 
for  this  has  aevei  been  ptopointed  aor 
has  the  toduatiy  been  able  to  repeat  toat 
year's  safety  record.  CoMBsatefa  sho^ 
address  whetlief  the  FAA  should  give 
the  42-moBth  penod  the  awendiehniag 
wei^  to  eettoudng  benafito  dtot  wee 
givea  to  it  to  the  ATA  petUton.  to  a 
longer  period  aoeeaaary  to  aceantaly 
ascastato  the  impart  ai  pMet  tnrinia^  cr 
any  odier  factor,  on  ia^apead  safrtyT 

Inepettttom 
IncremaBtalbBBefit  all 
guid 
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Trahdng  Aid.  The  Wtodshear  Traintog 
Aid  compares  "optimum"  flight 
guidance,  i.e.,  guidance  methods  having 
full  knowledge  of  die  wtod  field  and 
optimized  for  the  conditions,  against 
alerting  plus  flight  guidance  and  alerting 
plus  training  techniques.  In  this  study 
optimum  flight  guidance  is  given  a  value 
of  100  percent;  alerting  plus  flight 
guidance  is  given  a  value  of  97  percent; 
and  alerting  plus  trained  techniques  is 
given  a  value  of  94  percent  Based  aa  the 
3  percent  difference  in  effectiveness 
between  alerting  plus  flight  guidance  on 
the  one  hand,  and  alerting  plus  trained 
techniques  on  the  other,  the  petition 
allocates  $5.8  million  over  the  15  year 
period  as  die  benefit  attributable  to 
flight  guidance  alone. 

According  to  ATA  the  benefits  of 
retrofitting  older  airplanes  with 
windshear  flight  guidance  over  the  15 
year  period,  do  not  justify  the  cost  of 
such  retrofitting.  ATA  points  out  diat 
the  FAA,  in  the  preamble  to  the  final 
windshear  rules,  acknowledged  that  the 
accident  prevention  potential  attributed 
to  these  niles'was  uncertain.  ATA 
asserts  that  this  analysis  does  not 
support  the  requirement  for  escape  flight 
guidance. 

The  FAA  acknowledges  the  study 
ATA  used  as  the  basis  for  its  analysis, 
but  does  not  believe  that  the  study's 
findings  are  conclusive  enou^  to 
significandy  influence  this  rulemaking 
action.  For  example,  die  effectiveness 
values  may  not  have  been  allocated  to 
each  of  the  different  combinations  of 
windshear  systems  on  a  strictiy 
scientific  basis. 

ATA's  petition  also  claims  that  safety 
may  be  decreased  because  fli^t 
guidance  on  older  airplanes  is 
dependent  on  the  issuance  of  a 
windshear  warning.  As  the  FAA 
understands  ATA's  contention,  pilots 
who  are  trained  to  avoid  windshear 
conditions  may  fail  to  initiate  early 
avoidance  procedures  and  instead  wait 
for  the  warning  and  flight  guidance.  The 
FAA  does  not  deny  that  certato  pilots 
may  rely  on  warning  dependent  fli^t 
guidance  to  help  them  recover  from  a 
windshear  encounter  instead  of 
initiating  early  avoidance  techniques; 
however,  the  FAA  does  not  have 
sufficient  information  to  determine 
whether  this  practice  would  result  to 
decreased  safety. 

Conclusion 

ATA  concludes  by  stating  that  it 
strongly  believes  that  too  litUe  credit 
has  been  given  to  the  tocreased 
understanding  of  the  wtodshear 
phenomenon  and  the  ensuing  training 
improvements  that  have  residted  to 
reduced  windshear  related  acddents. 


ATA  rates  various  encounters  widi 
wtodshear  conditions  by  pilots,  without 
wtodshear  devices,  and  how  they 
successfully  dealt  with  diese  conditions 
using  the  techniques  recommended  to 
the  Wtodshear  Training  Aid.  Furdier, 
ATA  notes  the  absence  of  wtodshear 
related  acddents  during  the  past  3  years 
and  asserts  that  this  proves  that  the 
bulk  of  the  benefits  should  be  attributed 
to  training  rather  than  the  devices 
required  by  the  regulation,  particularly 
the  requirement  to  equip  the  older 
airplanes  to  the  fleet  with  warning 
dependent  escape  flight  guidance 
systems.  Tlie  petition  mamtoins  that  if 
FAA  grants  the  relief  sought  no 
reduction  to  safety  would  result  It 
reiterates  that  the  rules  have  raised 
concerns  that  a  wcuning  dependent 
escape  flight  guidance  system  may  be 
less  safe  than  a  pilot  executed  escape 
maneuver  initiated  before  the  issuance 
of  a  warning. 

While  the  FAA  cannot  fully  agree 
with  all  of  the  assertions  to  ATA's 
petition,  it  concedes  that  the  petition 
raises  a  number  of  issues  that  merit 
further  consideration.  Based  on  dato 
presented  to  the  petition,  the  FAA 
realizes  that  certom  certificate  holders 
may  tocur  recertification  costs  that  were 
not  taken  toto  account  to  the  regulatory 
evaluation  of  the  final  wtodshear  rules. 
A  degree  of  uncertomty  still  exists 
regarding  the  effect  of  retrofitting 
wtodshear  flight  guidance  toto  certato 
older  airplanes,  totroducing  fli^t 
guidance  toto  these  airplanes  may  result 
to  time  consuming  and  expensive 
recertification  of  these  olda  airplanes. 
Because  ATA  presented  insuffident 
dato  regarding  these  costs,  the  FAA 
cannot  quantify  them  at  this  time. 
Nevertheless,  diese  costs  may  adversely 
affed  the  cost  effidency  of  retrofitting 
wtodshear  flight  guidance  toto  older 
airplanes.  Therefore,  this  issue  should 
be  reconsidered. 

The  FAA  disagrees  with  the  ATA 
assertion  that  no  safefy  benefits  are 
provided  by  wtodshear  flight  guidance 
on  older  airplanes  and  recognizes  that,  if 
the  relief  sought  is  granted,  the  full 
safefy  benefits  of  wtodshear  systems 
estimated  to  the  regulatory  evaluation  of 
the  final  wtodshear  rules  may  not  be 
realized.  The  FAA  has  not  quantified  the 
extent  by  which  these  benefits  would  be 
reduced,  nor  has  the  agency  quantified 
the  extent,  if  any,  to  which  safefy 
benefits  will  accrue  by  eliminating  the 
possibilify  of  too  much  pilot  reliance  on 
warning-dependent  wtodshear  flight 
guidance,  to  addition,  the  FAA  needs  to 
closely  stody  ATA's  attempt  to  isolate 
die  tocremental  benefits  of  retrofitting 
wtoddiear  escape  flight  guidance 
systems  toto  older  airplanes.  Therefore. 


the  FAA  seeks  ooaunents  faom  the 
public  regarding  these  issues  to  help 
determtoe  the  extent  to  which  the 
benefits  obtatoed  from  windriiear 
systems  would  be  reduced  if  the 
requested  relief  is  granted  The  FAA 
notes  that  these  reduced  benefits  may 
be  furdier  reduced  by  the  fad  diat  the 
affected  airplanes  are  the  segment  of  itm 
fleet  expected  to  be  most  rapidly  retired 
because  of  age. 

to  light  of  the  above  discusston.  the 
FAA  is  considering  the  issues  raised  by 
the  petition;  therefore,  it  requests 
comments  on  this  regulatory  evaluation 
and  on  the  consequences  of  granting  the 
relief  requested  by  ATA 

Regdatory  Flexibilify  Detemdnadon 

The  Regulatory  Flexibilify  Act  of  1960 
(RFA)  was  enacted  by  Congress  in  order 
to  ensure,  among  other  thii^,  that  small 
entities  are  not  disproportionately 
affected  by  Government  regulations. 
The  RFA  requires  a  regulatory  flexibiliiy 
analysis  if  a  rule  has  a  significant 
economic  impact,  either  detrimental  ur 
beneficial,  on  a  substontial  number  of 
small  busmess  entities.  FAA  Order 
2100.14A  Regulatory  Flexibility  Criteria 
and  Guidance,  establishes  threshold 
cost  values  and  small  entify  size 
standards  for  complying  with  RFA 
review  requirements  to  FAA  rulemaking 
actions.  The  small  entities  that  would  be 
affected  by  the  proposed  rule 
amendments  are  part  121  certificate 
holders  that  own  nine  or  fewer  aircraft, 
which  is  the  size  threshold  for  small 
aircraft  operators.  The  cost  thresholds 
are  $94,500  for  operators  of  scheduled 
services  with  entire  fleets  having  a 
seating  capacify  of  over  60;  $54,000  for 
other  scheduled  operators;  and  $3,700 
for  unscheduled  operators.*  A 
substantial  number  of  small  entities 
means  a  number  which  is  not  less  than 
eleven  and  which  is  more  than  one-third 
of  the  small  entities  subject  to  the 
proposed  rule. 

llie  FAA  has  determined  that  granting 
ATA's  petition  requesting  the 
elimination  from  the  wtodshear 
regulations  the  requirement  that 
wtodshear  escape  flight  guidance 
systems  be  retrofitted  mto  certain  older 
airplanes  may  have  a  significant 
beneficial  economic  impact  on  a 
substantial  number  of  small  entities. 

According  to  FAA  data  for  the  period 
ending  December  1, 1987, 51  certificate 
holder  subject  to  part  121  operated  ntoe 


■  Thmholds  appearing  in  the  order  have  been 
inflated  from  IflSe  to  1988  doHan  oslnc  the 
Comumer  Price  Index  appearing  in  "FAA  Aviation 
Poncaata.  FSacal  Yean  1888-2000  (FAA-APO-a»-l) 
MMVhlSaa 


or  feww  aifcrafk  Twtaljr-aewen  oC  I 
certifiMie  koMHs  cmdncted  sdMdded 
service  ead  Htm  nmeimm^2Amffitf6  tai 
unschediikd  npetrtioM.  These  51 
certificate  haldne  m»  senU  catitiet  tet 
will  be  affected  by  theptc^poecd  nle 
chaaaM. 

AUkeu^  the  FA^  doe»  vA  hav« 
mflkieitf  infarmaMoa  to  acoirateiy 
ettiaate  the  I«vel  of  the  ecomMak 
impact  on  these  small  opentois«  tt  has 
determined  that  the  impact  may  be 
significant  by  using  data  in  the 
rMotatory  evahiation  of  wiadshear  final 
rules.  The  ItaiDact  of  reUeving  small 
certlffcate  holders  from  die  requirement 
that  windshear  escape  fll^t  guidance 
systems  be  retrofitted  on  certain-  older 
airplsniM  shaoM  ■Ksoidthate.Tetcoet 
tlueshold  for  nonscheduled  part  121 
tertffluile'Mden.  While  FAA  does  not 
bawB  data  leaaBy  avaflsMe  indfeatkig 
new  many  ok  ne  afreeted  aircraft  eaol 
of  these  swdleulHles  has  h»  its  Meet, 
r  AA  iBOis  secve  bs  aseanmig  fnaf  more 
than  eaa^ibd  af  Hcb  sbmB  certificate 
holders  kava  at  leaet  em  of  the  affected 
airoafr  la  iMr  led  Ibae,  a  sebslairffal 
number  of  aaoediedaisd  put  121 
certiflcata  boMen  are  aNpeefed  ta  incor 


asaMMRof  Aa 

tn  thn  iiindshew  iiipdaliiwH  CHi  Ibii 

basis  oTtUsfiadfe^a  Ml  legalalery 

flKtUttjr  aaalyala  l»  alladMd  as 

appaadbt  A  la  te  Ml  rasolatsty 

evaluation. 


Witt 
tradaby 

ia 


Trade  Impacf. 

TheL    . 

have  iMAa'ar  no  iaipact  { 
eithetU&r 

foreign)       ^ 

biiilanas  ia  the  Unitad  Stales.  The 
propoaedmlas  wttl  atfiy  oaly  topart 
121  certificate  hokkn  seme  of  wfakk 
'  compata  tatematifln^  lor  pasaoiiM 
and  Gtfi»  ravenaea.  OaattBg  the  rriief 
raquested  by  ATA'a  petitioa  will  pcfmit 
the  affected  cwtificate  holders  to 
operate  aircraft  equipped  eaoeatif^y  the 
sane  as  those  of  interaational  air 
carriers,  most  of  whose  countries  do  not 
require  them  to  install  windsbeor 
equipmenL  ia  any  event,  the  ymmmt  of 
relief  that  would  be  granted  to  these 
cazriecs  is  not  expected  to  be  sufficient 
enough  to  noticeably  '"purrt 
international  trade.  Therefore,  the 
proposed  ama^Wmait  ^^iU  uot  cease  a 
competitive  fare  disadvantage  for  U.S. 
carriers  in  itatematibnal  operations. 


have  a  subetaiitiet  diiCLf  effect  on  the 
State*,  on  the  rcIetionsMp  between  tfie 
national  Government  and  the  States,  or 
OR  (ne  ulstriuutiuti  of  power  and 
respoRsibilitfes  among  dte  vHiioas  levels 
of  government.  Tnei'eftjre,  in.  acconfcuice 
with  KcecirtfTe  OrxlBr  12812,  ft  is 
detei'Riiiied  that  these  proposed  changes 
would  not  Irave  sofBclenr  federaKara 
imphcatfons  to  warrant  the  preparation 
of  a  Federalism  Assessment 

Conduaisa 

For  dbe  reasons  (fisonssed  above,  the 
FAA  has  determined  iiat  this  proposed 
amendment  fs  not  major  under 
Executive  Order  1229X  and  ttiat  tt  is 
significant  under  the  Deportment  of 
Transportation  Regulatory  PoSdes  and 
Procedures  (M  FR  llOK.  Piebruaxy  28. 
1979}.  Also  for  die  reasons  discussed 
above,  ftiias  been  determined  tiiat  die 
proposed  amendment  would  have  a 
significant  ecoaomic  impact  on  a 
substantial  mmxber  of  small  entities. 

List  af  SikH**  in  II  era  Pm  121 

Air  carrfen.  Ait  traaaportation, 
Aviathm  safety.  Safety,  Transportation. 
Windshear. 

ThaPwyosedBuis    | 

Accordingly,  the  Federal  Aviation 
Aumiiilslratluu  propoies  to  amend  Part 
121  of  the  Federal  Avi&tion  R^ulations 
(14  CFR  Part  121}  as  foHows: 


MRT  tM-CamFMSATOHAND 
OPERATKMa;  DOMEBnC;  FLAG,  AND 


LARQEAinefUFT 


OF 


1.  TTie  authority  ctfatian  for  Part  121 
coittinuee  to  read  as  fMlows: 

Autfiodty:  48  U.S  C  laMtft).  1306.  US& 
1357. 1401, 1421-3a  1472, 1486.  and  I.VWI:  40 
U.S.C  10B(g)  [Beviaed.  P«b.  L  S7-449t  JanMry 
12,198^ 

2.  Section  121.358  ia  revised  to  read  as 
follows:  i 

S1213S»    ■ 


Changes  to  die  regulations  proposed 
by  this  noMca^  If  caeeled.  woeld  net 


(a)  Except  as  provided  in  para^aphs 
(b)  aad  (c)  of  tfaia  sectfoe.  after  fantMry 
2. 19n.  no  persoB  maf  operate  a 
turbioe-powered  aiiptame  ealeas  it  ie 
equipped  wiik  either  aa  approved 
airbeine  wudaheer  dateetien  ead 
aveidaace  qrsteai  er  aa  approved 
airfaomewiadahearwamiagaad  flight 
guidaaea  systeat  or  aa  approved 
conbiaatian  of  tkeiw  system*. 


(bf  rtelfvivislaiiutng  die  requirements 
of  paragrapb  (a)  of  dria  secdcm,  the 
foifowing  exceptioR*  appQi  mr  at^nanes 
manancfDred  before  Janoaiy  2L 1991: 

(11  Except  for  those  air^nes  listed  in. 
paragraph  (b](2]  of  this  section,  and 
except  as  provided  in  pamgraph,  (c}  of 
thistsectioo.  after  Jaaaary  2,  ISftU  no 
person  may  operate  a  turbiae-powered 
airplane  ualese  it  ie  eqiuipped  with,  as  a 
mJBiBMMi  requiresMat.  an  approved 
airborae  wiadsheer  warning  systeaiu 

(2)  The  felowkig  make,  model  and 
series  airplanes  shafi  be  aqaippeu  in 
accordance  widi  tite  reqmrements  of 
paragraph  (b)  ox  this  section— 

(i)  B-737-300  and  400  seher. 

(ii}B-7«7.-«»; 

(iii)  B-7S7-al  series; 

(i^B-707-aII  series; 

(v)  A-300-eOOi 

(vl)A-aiO-elL  series; 

(vil)A-^2e^allaenesc 

fviit]  F-100-alk  series;  asid 

(Ix)  MB  W  Ml  series  equipped  with  a 
Honeywrt  9T0  or  equivalbnt  subsequent 
model  D^gftm  Fli^it  Guidance  Computer. 

(c)  A  certificate  haUei  may  obtaia  an 
extenaioD  of  &e  oonftliaace  dale  in 
paragraph  (a)  af  this  seciiDa  if  it  efatains 
FAA  approval  oi  a  letrofil  sckedala  To 
obtaia  approval  (rf  a  letrdiit  achodaia 
nni ihnw mnftwiart rnnipliaiii ii  ii'ih 
that  ackedafe.  a  certificate  balder  mast 
dodtefaUowiiv 

(1)  Submit  a  request  for  approval  of  a 
retrofit  schedule  by  June  1 1990,  to  the 
Ffight  Standards  I^vision  Manager  in 
the  region  of  the  certificate  holding 
district  office. 

(2)  Show  Aat  all  of  dte  certificate 
holder^  airpianea  leqaired  to  be 
equipped  hi  accordance  %ridk  Mb 
section  wtt  be  equipped  by  Ole<»inber 
3a  1993  {or  the  fyi^  eoRpfaukce  date 
established  for  TCAS  ff  retrofit). 

(3J  CoBipty  with  its  retrofit  schedule 
and  sid)mit  status  reports,  coBtaioing 
information  acceptable  to  the 
Administrator.  The  initial  report  meet  be 
submitted  by  January  2.  IML  end 
subsequent  r^jiorts  auist  be  suboutted 
every  6  »"""thtt  thoroat^B  until 
completion  of  the  schedule.  The  reports 
must  be  submitted  to  the  certificate 
holder's  assigned  IMncipal  AvioRfcs 
Inspector. 

(d|I>B^^ind«n&  For  die  parposes  of 
diis  sectioe  die  foOowing  defeiMen* 
apply— 


(1)  'Turbine-powered  airplane" 
includes,  e.g.,  turbofan-,  tuibojet-, 
propfan-,  and  ultra-high  bypass  fan- 
powered  airplanes.  The  definition 
specifically  excludes  turbopropeller- 
powered  airplanes  with  variable  pitch 
propellers  with  constant  speed  controls. 

(2}  An  airplane  is  considered 
manufactured  on  the  date  the  inspection 
acceptance  records  reflect  that  the 
airplane  is  complete  and  meets  the  FAA 
Approved  Type  Design  Data. 

Issued  in  Washington,  DC  on  August  15, 
1989. 

Oanid  C  Beaudette, 

Acting  Director,  Flight  Standards  Service. 
[PR  Doc.  89-19479  Filed  8-15-89;  1:17  pm] 
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ENVmONMENTAL  PROTECTION 
AQENCY 

[0PTS-S311I;  FRL-3625-5] 

Prtmanufacturt  NotiCM  llonthly 
Statue  Report  for  AprN  1989 

AOINCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

tUMMARV:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PMNs  and  exemption 
requests  for  which  the  review  period  has 
expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
APRIL  1989. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  Public  Reading  Room  NE-G004  at 
the  address  below  between  8:00  a.m  and 
4:00  p.m.,  Monday  thru  Friday,  excluding 
legal  holidays. 

ADDRESS:  Written  comments,  identified 
with  the  document  control  number 
"[OPTS-63118]"  and  the  specific  PMN 
and  exemption  request  number  should 
be  sent  to:  Document  Processing  Center 
(TS-790),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  401 M 
Street.  SW..  Room  L-100.  Washington, 
DC  20460.  (202)  382-3532. 

ron  FURTHcit  MFomiATiON  contact: 
Michael  M.  Slahl.  Director,  TSCA 
Assistance  Office  (TS-799),  Office  of 
Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  EB-44,  401  M 
Street,  S.W..  Washington,  D.C.  20460 
(202)  382-3725. 

SUPPLEMENTARY  INFORMAHON:  The 

monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012  (15 
U.S.C.  2504)).  wUl  identify:  (a)  PMNs 
received  diiring  APRIL;  (b)  PMNs 
received  previous  and  still  under  review 
at  the  end  of  APRIL;  (c)  PMNs  for  which 
the  notice  review  period  has  ended 
during  APRIL;  (d)  chemical  substances 
for  which  EPA  has  received  a  notice  of 
comencement  to  manufacture  during 
APRIL;  and  (e)  PMNs  for  which  the 
review  period  has  been  suspended. 
Therefore,  the  APRIL  1968  FtAN  Status 
Report  is  being  published. 


Dated:  July  11, 1989 

Steven  Newtnirg-Rlnii, 

AcUng  Director.  Information  Management 
Division,  Off  ice  of  Toxic  Substances. 

Pbbmakvfactube  Notice  Monthly 
Status  Report  Apko.  1989 

1. 128  Pbemanupactqbe  Notices  and 
exemption  Requests  Received  Dubino 
THE  Month  j 


PMNNa 


8&-0574 
89-0579 
89-0583 
89-0587 
89-0591 
89-0595 
89-0599 
89-0603 
89-0607 
89-0611 
89-0615 
89-0619 
P  89-0623 
P  89-0627 
89-0631 
89-0635 
89-0639 
89-0643 
89-0647 
89-0651 
89-0655 
89-0663 
89-0667 
89-0703 
89-0085 
89-0089 
89-0093 
89-0097 
89-0101 
89-0105 
89-0109 
89-0114 


P  89-0575 
P  89-0580 
P  89-0584 
89-0588 
89-0592 
89-0596 
89-0600 
89-0604 
89-0608 
89-0612 
8&-06ie 
89-0620 
89-0624 
89-0628 
89-0632 
89-0636 
89-0640 
89-0644 
89-0648 
89-0652 
89-0656 
89-0664 
89-0668 
89-0082 
69-0086 
89-0090 
89-0094 
89-0098 
89-0102 
89-0106 
89-0110 
89-0115 


89-0576 
89-0581 
89-0585 
89-0589 
89-0593 
89-0597 
89-0601 
89-0605 
89-0609 
89-0613 
89-0617 
89-0621 
89-0625 
89-0629 
89-0633 
89-0637 
89-0641 
89-0645 
89-0649 
89-0653 
89-0661 
89-0665 
89-0669 
89-0083 
89-0087 
89-0091 
89-0095 
69-0099 
89-0103 
89-0107 
89-0111 
89-0116 


P  89-0577 
P  89-0582 
89-0586 
89-0590 
69-0594 
89-0598 
89-0602 
89-0606 
89-0610 
8&-0614 
89-0618 
89-0622 
89-0626 
89-0630 
8»-0634 
89-0638 
89-0642 
89-0646 
89-0650 
89-0654 
89-0662 
89-0666 
8»-0670 
89-0084 
89-0088 
8&-0092 
89-0096 
89-0100 
89-0104 
89-0108 
89-0112 
89-0117 


n.  256  Pbemanupactube  Notices 
Received  Pbeviouslt  and  Still  Undeb 
Review  at  the  End  of  the  Month 


PMN  No. 


85-0216 
85-0718 
86-1602 
87-0057 
87-0197 
87-0201 
87-0963 
87-1192 
87-1337 
87-1546 
87-1555 
87-1882 
88-0157 
88-0319 


P  85-0535 
P  86-0294 
P  86-1603 
P  87-0058 
P  87-0198 
P  87-0323 
P  87-1028 
87-1226 
87-1379 
87-1547 
87-1759 
88-0049 
P  88-0195 
P  88-0320 


85-0536 
86-0295 
86-1604 
87-0059 
87-0199 
87-0770 
87-1066 
87-1227 
87-1417 
87-1548 
87-1872 
88-0083 
88-0225 
88-0353 


P  85-0619 
P  86-1189 
P  86-1607 
87-0105 
87-0200 
87-0794 
87-1104 
87-1273 
87-1542 
87-1549 
87-1881 
88-0156 
88-0275 
88-0387 


P  88-0393 
P  88-0576 
P  88-0658 
88-0836 
86-0889 
88-0918 
88-1020 
88-1168 
88-1240 
88-1274 
88-1446 
88-1567 
88-1620 
88-1631 
88-1658 
88-1691 
88-1748 
88-1774 
88-1811 
88-1856 
88-1938 
88-1982 
88-1999 
88-2069 
88-2177 
88-2188 
88-2212 
88-2230 
88-2271 
88-2343 
88-2380 
88-2436 
88-2473 
88-2530 
88-2563 
88-2575 
89-0030 
89-0077 
89-0091 
89-0184 
P  89-0234 
P  89-0292 
89-0321 
89-0380 
89-0386 
89-0422 
89-0427 
89-0476 
89-0520 
89-0657 


P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 
P 


P  88-0468 
P  88-0602 
P  88-0671 
P  88-0864 
P  88-0890 
P  88-0972 
P  88-1021 
P  88-1189 
P  88-1271 
88-1303 
88-1473 
88-1568 
88-1621 
88-1632 
88-1682 
88-1730 
88-1753 
88-1783 
88-1823 
88-1889 
88-1956 
88-1984 
88-2000 
88-2100 
88-2179 
88-2196 
88-2213 
88-2231 
88-2275 
88-2344 
88-2389 
88-2437 
88-2484 
88-2536 
88-2564 
88-2582 
89-0031 
89-0078 
89-0097 
89-0194 
89-0254 
89-0298 
89-0326 
89-0383 
89-0367 
89-0423 
89-0448 
89-0483 
89-0538 
89-0658 


P  88-0515 
P  08-0608 

P  18-0701 
P  18-0684 
P  18-0694 

Pi8-ogei 

P  88-1035 
P  18-1211 
P  18-1272 
P  88-1377 
P  18-1529 
P  $8-1618 
P  88-1622 
P  18-1647 
P  88-1686 
P  18-1739 
P  88-1761 
P  88-1807 
P  88-1844 
P  18-1898 
P  88-1958 
P  88-1985 
P  88-2001 
P  88-2160 
P  88-2180 
P  88-2204 
P  88-2228 
P  88-2236 
P  88-2293 
P  88-2349 
P  88-2434 
P  88-2469 
P  88-2518 
P  88-2540 
P  88-2566 
P  88-2631 
P  89-0066 
P  89-0089 
P  89-0116 
•9-0195 
89-0268 
89-0301 
19-0336 
89-0384 
89-0396 
89-0424 
89-0474 
8»-0506 
89-0539 
80-0659 


P  88-0522 
P  88-0622 
P  88-0726 
P  88-0888 
P  88-0698 
P  88-1005 
P  88-1063 
88-1212 
88-1273 
88-1443 
88-1543 
88-1619 
88-1630 
88-1648 
88-1690 
88-1740 
88-1763 
88-1809 
88-1850 
88-1937 
88-1980 
88-1995 
88-2002 
88-2169 
88-2181 
88-2210 
88-2229 
88-2237 
P  88-2341 
P  88-2367 
88-2435 
88-2470 
88-2529 
88-2562 
88-2568 
88-2632 
89-0073 
89-0090 
88-0122 
89-0225 
89-0279 
89-0303 
88-0344 
89-0385 
P  69-0413 
P  89-0426 
P  89-0475 
P  89-0507 
P  89-0540 
P  88-0660 


m.  Ill  Pbemanufactubb  Notices  and 
Exemption  Request  fos  Which  thb 
Notice  Review  Febiod  Has  Ended 
Dubino  the  Month.  (Exvibation  ob  thb 
Notice  Review  Febiod  Dobs  Not  Signify 
That  thb  Chemical  Has  Bbbn  Added  to 
THE  Inventoby) 


P  86-0592 
P  88-0598 
P  88-1250 
P  88-1786 


PMN  No. 

P  87-0930  P  87-0931 

P  88-0875  P  88-0085 

P  88-1460  P  88-1514 

P  88-1940  P  88-2365 


P  87-1438 
P  88-1220 
P  88-1657 
P  88-2483 
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P  88-0115 

Pse-ozae 

P8B-02«3 
P88-0247 

pse-ozsi 

P8»-02Se 

p  ae-ozeo 

P  8»-0284 


P8B-0191 
P8B-0240 
P8»^»44 
P8B-0248 
PaB-02S2 
P  88-0257 
P8S-0281 
P  88-0285 


P8B-0235 
Pa»-0241 
P8B-0245 
P  80-0248 
P  88-0253 
P80-O2S8 
P8e-02B2 
P  89-0288 


P8e-023e 

Pa»-a2«2 

P80-02M 
P8»4)2S0 
P  80-0255 
P80-O2SO 
P8B-0283 

P8e-oa87 


P8e-O2e0 

P  80-0273 
P80-0277 
P80<02S8 
P  88-0288 
P  80-0283 
P80-0287 
P8O-0304 


P  80-0270 
P  88-0274 
P  80-0278 
P  80-0284 
P  80-0280 
P80-O2»« 
P  00-0288 
P  80-0305 


P  80-0271 
P80-027B 
P80-0Z81 
P  80-0288 
P  80-0280 
P80-Q286 
P8O-O90O 
P  80-0908 


P  80-0278 
P  80-0278 
P  80-0282 
P  80-0988 
P  80-0201 
P80-028e 
P  80-0302 
P  80-0907 


P80-0908 
P  80-0918 
P  80-0816 
P8e-0822 

Y  80-0074 

Y  80-0078 

Y  80-0082 

Y  80-0088 


P  80-0900  P 
P  80-0813  P 
P  80-0917  P 
P  80-0324  P 

Y  80-0075  Y 

Y  80-0078  Y 

Y  80-0083  Y 

Y  80-0087  .  Y 


80-0814 
80-0818 
80-0928 
80-0078 
80-0080 
80-0004 


80-eni 

80-0818 


P 
P 
p 

P8e-0827 

Y  80-0077 
YaO-OOBl 

Y  80-0086 


IV.  198  Chemical  Substances  TOR  Which  EPA  HAS  Received  Notices  OF  Commencement  To  MANUFACTURE 


PMN  No. 


P  81-0038 

P  84-0313 
P  86-0381 
P  86-1374 
P8»^)040 
P88^)S3e 
P  87-0208 
P  87-0208 
P  87-0211 
P  87-0212 
P  87-0213 
P  87-0218 
P  87-0220 
P  87-0228 
P  87-0232 
P  87-0239 
P  87-0247 
P  87-0248 
P  87-0283 
P  87-0273 
P  87-0274 
P  87-0282 
P  87-0288 
P  87-0288 
P  87-0297 
P  87-0298 
P  87-0301 
P  87-0304 
P  87-0305 
P  87-0329 
P  87-0348 
P  87-0348 
P  87-0364 
P  87-0374 
P  87-0378 
P  87-0384 
P  87-0386 
P  87-0390 
P  87-0408 
P  87-0422 
P  87-0423 
P  87-0424 
P  87-0428 
P  87-0428 
P  87-0427 
P  87-0428 
P  87-0433 
P  87-0488 
P  87-0438 


QN4iiift»lsne  phosphoric  >cMsotsubs8lulwlsinlnsmliilure(trsc«o^ 


Q  Poly  irikytaM  polyol  „ , 

Q  Copotymsr  of  unsehraM  po^fsslir  and  sBcyt-oompounds. 
G  AfflbiMnodNlid  ipoqr  fMbL. 


G  FbnnMshydi.  rMcOon  pradueli  «M  slphele  cirtMo^  aciit  areniMic  M^ 
n  - --^       • 


G  Aoylc  polymif 


G  PenlMWfMto  nldwl  (N)  w^- 
Aluwimum.  Ms  ggopsneliM  _. 
G  Ainine4unc8onsl  po^dmsOiyl . 
G  ABcyd  polyoslw  wMh  oooonutci 
GAoyfcrasIn 


G  SuMNuM  aoylc  polyimr. 
G^ 


G  Aoylc  add/polyol  oapotymsr  _ 
Q  Aqusous  maiilc  Mm  po^rnwr. 

G  bwrt  porfhioiooertnn  Iqiid 

G  bwrt  pH8uoreos(bon  Iquld. 
GAlphtflei 


l-PysfrO^n^  8HWiiyt-1-(aL8AjWm^  . 

Q  PolyfMito  flRynsNc  polyMlvi"^ 
G  SubsasiM  tr^phsnodhmrins. 

ar     - 

GAiyli 


u  miyuiwnBM  poq^ffiMiM 
iQAoylcfMln. 

GAaay 
G 


giMB  oapa^|nw  of  a  l«dree«tan  iMin  and  polytloam. 


Aayteidd  a.aA4ABAe.7.7A8.9.9.10.10.-h— dw8uo»D»<lrt8uoro  miOiyO  dnyt 

G  Modtad  s8cyd  *— ^'**---  " , 

G  Dsiknive  of  amlnssi  polyeO^flonopol)^.  oonpoundi  wNh  ftwiybulsnyQ  suodnic 

G  Bulyl  (m«cspto)ln  luMda 

G  AkyI  amlM  aril ' 

■  ■■■  rift  .A.      — , 11.  .„ 1 


..do. 


-do. 


••do* 


.jdo. 


G  Copolyirar  of  I 

GArenM 

G  Dsnisnesuionyl  chloilde.  8-(fhl*s"*w)  <  wwMKiny. 


Ms  of 

wmnmvMmmt. 


Apr.  20. 1981 


Ji4y7, 1964. 
Apr.  17. 1888. 
Urn.  4, 1988 
Oct  14. 1987. 
Mar.  18, 19881 
Apr.  22. 1987. 
Apr.  2, 1987. 
Mqr  18, 1987. 
May  27, 1887. 
July  15, 1987. 
Mar.  7. 1967. 
Aug.  1. 1887. 
Fab.  28. 1987. 
SapL  20, 1887. 
RMy  28t  1987. 
July  20, 1987. 


JiSy  7, 1987. 
AUB.24,1887. 
May  4, 1087. 
Aug.  3. 1887. 
Aug.  11. 1987. 
Mays,  1887. 
Jurw  8,1987. 
July  20, 1987. 
Sapl  8, 1987. 
Juna  29. 1967. 
Aug.  18, 1987. 
Mar.  4, 1888. 
Apr.  2S,  1987. 
Sapt  1. 1987. 
Apr.  8, 1987. 
Apr.  2. 1987. 
M^  25, 1987. 
May  24, 1987. 
SapL  10. 1887. 
Apr.  10, 1887. 
Jiiy  2. 1887. 
Jidy26, 1987. 


Nov.  22.19881 

Da 

Da 

Da 

Da 

Da 
Aug.  31, 1987. 
Apr.  90, 1987. 
SapL  21. 1887. 
Juna  17. 1887. 
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IV.  198  Chemical  Substahces  for  Which  EPA  Has  Receivid  Notices  of  Commencement  To  MANUFAcniBE-Cortinued 


i^lN  Noi 


P  87-0448 
P  87^)480 
P87-04C1 
PB7-04S2 
P  87-0453 
P  87-0454 
P  87-0455 
P  87-0458 
P  87-4481 

P  87-0482 

P  87-0483 

P  87-0484 

P  87-0479 
P  87-0480 
P  87-0481 
P  87-0806 
P  87-0811 
P  87-0518 
P  87-0633 
P  87-0648 
P  87-0581 
P87-086S 

P87-«eeo 

P  87-0888 
P  87-0872 
P  87-0678 
P  87-0881 
P  87-0803 

P  87-0886 
P  87-0888 
P  87-0708 
P  87-0714 
P87.fl716 
P  87-0710 
P  87-0727 

P  87-0732 
P  87-0733 
P  87-0734 
P  87-0736 
P  87-0737 
P  87-0740 
P  87-0742 
P  87-0743 
P  87-0744 
P  87-0747 
P  87-0748 
P  87-0756 
P  87-0782 
P  87-0771 
P  87-0774 
P  87-0777 
P  87-0778 
P  87-0779 
P  87-0780 
P  87-0781 
P  87-0782 
P  87-0783 
P  87-0784 
P  87-0785 
P  87-0797 
P  87-0798 
P  87-0814 
P  87-0818 
P  87-0820 
P  87-0827 
P  87-0830 
P  87-0833 
P  87-0843 
P  87-0045 
P  87-0868 
P  87-0081 
P  87-0888 
P  87-0873 


knneiy/9in4fk#  nviw 


0  PotyMhar  polyuratMm, 
Q  OiqirtiyMid  tmpMM 

■■iiinaiMM  poiyoi 
Q  8,»Obmmy«-l-oelyfv3-l . 
Q  r^olywiar  rMin 


palyol 


-do. 


0  Qvbonic  add  and  1,34and/or  1,4->  bfHanedteartwxylc  add,  copolyniar  iiiiiii  4,4"^l-flwttiyfc^^ 

■WW. 

Q  Q"*"*  **>  ■«*  1.*<and/or  1.4-)  beraenedkartioxyte  add.  copolymer  with  4,4'-<l-nwthytothyWetw)t)ia6ihenol)  and  4- 


Q  Oj*2*««  "nd  IXand/or  1,4-)  banzanadkrartxnydc  add.  copdymar  wHh  4.4',-(nialhylathyt-idarM|biatoiMnoO  nd  4- 


^ Sl^SmL^SlLT*  '•*<"«''°'  ^■<-)  bwBanedeartxjxyfc  add.  copolymar  «i4tti  4.4-(l-malHyllhy8dana)8la(pliaiiuO  and  4- 

4.4'-T« 

Q 

Q  8M  of  pailluoio  MRy  addi . 


Dacanadkilc  add.  pdymar  «8h  1.2-a8wnadk)l. 
PlMiMl,  4. 4.«'-(a8iyldin4  V»~ 


a  Sabaamiad  tMnnOHnolaaulfonto  add 

O 


A  l-'?f!y^?.2f^"^  '^.  HmJbmmd  piMnyl)  «zo}-3-hydrox^.  metai'tait".! 

G  Potyattw  modNM  onanopolyiloiatia _„.._. „„.». ,,,, 

Po^aoyMa,  mtaad  polaaahan  aodbm  aaR  «___.„ ™„_. „.    .„.._., 

G  Dknartnd  faRy  adda  dl  (MhyMhai)  aalar 

4,7.ll-Trinw«iyMAl<Modae«Maiv»«na.. 

Gr 

01 


Etphartrtla  oai  K-lt,  80-088  «na  Wwataiiiad  wMi  a  plaanM  v«Etor  wNdi  coiMna  9m  i 

«wls^1(maMMC/IQF-1)ganaftBm  human  Kart  ~ 

^^^vi^  l»T^™y*^       

Q  AiQ^aaOiyl  anoona  Q^'^Qt  oopo^iiar* 
QOiganoi  ' 


G  Caitiyadiylalad  eotwplaK  m  o8  polyafcyHwa  pdyrtnal 


G 


^  •PO'V  "•IH,  dMvMytamina  and  dMhanolanilne 

o>  polytowional  ma8iacq4rta  o<  polylaocyanala  adduoi  ot  alaaylalad  polyol  ai  aromalc  uwOiMia  w8h 


G  PMhatocyanina  ooloiant 
GCartiaaolada 

G  Banadc  add „____________ 

G  1.1'-tiiKiubaWijlad)-3.aut)aWuM-1-propana 
G2.S-Bia(iubatttulad)-1A4-flgaKteoia 
G  Caitazole  dailvaava 


G  AftoKy  kmctionai  dfcon  hydrida  dlyl  liydrocwtxxv! 


G  Madhm  oil  aHcyd  radn 

G  OxyakyMed  taraphttwMa  polyol 
G  Oganoplalinum  oomptax 


G  Sloona  phanolc  add  radn Z  Zl ~ 

G  Coppar  dlialcyldha  oompiaK 

G  High  aoNda  aoybaan  ol  urattiana  potymar ZZZ 

Q  Caibnytoicltonai  zireoalun*wla  dHorida  hydradda  polynwr 

«  25?"*'  !«*««  <>♦  •fUHonhfirin  Md  aodhan  phoaphaia 

G  StKSTSSSS^:^^ 

G  AkyI  aaoona  lUd .. .  ™ 

G  ArenwHc  poiyaatar  pdyurattivia ZZ Z 


Apr.  20, 1988. 
Jan  4. 1986. 
Sapt  10. 1087. 
Aug.  4, 1987. 
Juna  ^2. 1987. 

0& 

Da 
Juna  8, 1987. 
May  21, 1967. 

Da 

Da 

Da 

Aug.  18, 1987. 
AU0.2O,1987. 
Apr.  30, 1887. 
Sapt  17. 1987. 
Auo.6.1987. 
Oct  20, 1987. 
MiV6,1987. 
SipC  0|  1MB. 
Mar.  29. 1980. 
Nov.  14, 1987. 
Oct  1, 1987. 
May  19, 1987. 
Jiiy  IS,  1967. 
Jul  2^  1066. 
Aug.  18. 1987. 
May  28. 1987. 


Ji4y11.1987. 
Aug.  18, 1867. 
Nov.  14. 1987. 
Jiaia2,19e7. 

Da 
Apr.  6, 1980. 
Juna  8. 1987. 

July  29, 1887. 
June  1, 1867. 

Da 

Juna  26. 1987. 
Ju^  1, 1967. 
Aug.  28, 1987. 
Oct  22, 1967. 
Juna  3, 1987. 

Do 
Sapt  18, 1987. 
Apr.6.19ea 
Jaa2S,1968. 
Aug.  17, 1987. 
SapL  18. 1967. 
Juna  29, 1967. 
July  80, 1987. 


Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 
Nov.  9, 1987. 

Do 
Jan.  8, 1986. 
Juna  15. 1987. 
Juna  17. 1987. 
Aug.  28. 1867. 
July  4. 1987. 
Juna  IS,  1987. 
Juna  18^  1967. 
Juna  29;  1987. 
Sapt  IS,  1887. 

RMqf  9|  l^BB^ 

Nov.  23. 1967. 
Daa  18^  1887. 
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IV.  198  Chemwal  Substances  FOR  Whk><  EPA  Has  RECEIVED  NoTwes  OF  COMMBCEMENT  To  PylANUFACTURE-Cortl^ 


PMN  No. 


P  87-0680 
P  87-0888 
P  87-0882 
P  87-0005 
P  87-0908 
P  87-0007 
P  87-0915 
P  87-0018 
P  87-0935 
P  87-0043 
P  87-0045 
P  87-0050 
P  87-0956 
P  87-0978 
P  87-0078 
P  87-0979 
P  87-0881 
P  87-0987 
P  87-0890 
P  87-0993 
P  87-0094 
P  87-1000 
P  87-1004 
P  87-1016 
P  87-1031 
P  87-1034 
P  87-1153 

P  87-1179 
P  87-1198 


P  67-1588 
P  87-1699 
P  87-1850 
P  87-1853 
P  87-1888 
P  86-0156 
P  88-0186 
P86-0182 
P88-0483 
P88-OS00 
P88-OS88 
P88-0835 
P  88-0786 
P  88-1092 
P  86-1105 
P  88-1137 
P  88-1161 
P  88-1200 
P  88-1363 
P  88-1877 
P  88-1688 
P  86-1700 
P  88-1711 
P88-1M0 
P  86-1853 
P  88-1882 
P  88-1987 
P  88-2012 
P86-2048 
P  86-2106 
P  88-2126 
P  86-2331 
P88-2352 
P  88-2514 
P86-2550 
P86-2S80 
PB9-0094 
P8»-4X)e6 
P  89-0081 
P  89-0178 
P  80-0180 
P  89-0182 
P  80-0192 
P  88-0216 
P  89-0218 
Y  86-0186 


Nianaiy/gananc 


odd.  a^fl  I 


QOtyranladOBylolapolywarwiftmaOiylmalhacrylala.. 

Q  Art<ancawant  product  d  oraad  apoxy  novoiac 

G  PolyuraOiana  piapolyniar. 


G  SubaSkda  vinyl  aoalela/otiylana  polymar- 

GBIodiada«phMieura8i«woapolymar 

G  Comb  brandt  poly  (iiaWiiiia  ai  lylala) 


G  Tdl  ol  lal»  add  ^  raain -.^^^-„„. 
2-(llaiBuaLyMilu)  3  inaViyfeulanolc  add. 


'■iMRWiacylaulionyl'S-inalhyl  bulanolu  add- 
G  N-(2-prapyQ  MyiyMkona. 


G  CMn«lappad  ahort  ol  8oy«  aSiyd 
G  Hotaromonoeyola  auNonyl 


, nopMhalana  auMonic  add.  adt . 

G  UraOwna  aoylala  wNh  pandanl  eaibooqr  greupa 

Q  SuMonaM  aromaic  polymar- 


Q  PartW  maw  oomptai  of  amkwmaltviana  phoaphonie  add.  raadion  produda  wHh  pota8itiimlTwdrtwicla.ZZ™ZI_.Z!Z___ 

AKytcyooMcinontiOMC  900  ,  ^     „..,..,......„.„„„„„.....„ ,..,..       __„....., „r  ...i 

\JCtp  mVHfUU^HOfmOnKIB      ■ i  i,i., ...i.n,...,, ■■■■■■■■.■■ ..........^^ti. 

Q  PohfTOr  of  dM^flanaMambw;  Wtfhylanaanilna,  moncbadc  tatty  add,  dbadc  tatty  adda;  a  lactamiiub«MLM"pN^  iiiid' 


iidd 


1,1-MaOiytana  Ma(«  laocyanala  eydohaaana),  poiymar  w/5«?*K>-l4.»4rtmattiyl  cydohaaiww  maOianamina  A  iv«ulylwiina  A 
WPl»4q(«o«maoa4vdraqr  poly(ogqM,2-attianadM).dpha4iy(fe»omagfr4iydreKy  pdy  (aKy(maltiyt-l,2-alhanadlyl)))  S  (hasona- 
doie  add  poiymar  w/lAbulanadM.  1.34>ulmdtol.  S  1.».haiwwdtaO. 

G  N'-Afcyr-Njor-TETRA  dkyr4ridkyr  "-d*»pylana^)ualam«y  mmonium  HWkyl  "-aultata 

Blcydo{3.2.1)Odaf»««nak  1,ftdbnaOiyl 


a«yl  atoohol:  mattiyt  aloohol;  mylc  add:  plua  raddud  raactania  of  aacOon  b(2)(b) 


G  A<MbHnatalc  add  dariMMwaa  oopolymar- 
G  CVdoakanyl  aubaatuM  akyl  dkand. 
or 

G  PdywaSwna- 


G1»Bla(S4Vchioroptiairyt)lHuwda)ha»an 
GPoly^ycd     ' 


,v-u|ii  iiiMJiupiianyKaguanaainaxan  OMKsaiaie. 


G  Aoylc  oopoiymar  amuMon. 
GAkytatadpolydtanaa. 


G  Watarboma  uraMwnaacry8c  copolymar  „ 
G  TriaubMHMd  naphlhaianadtoulfonic  add . 


G  AnHna  monomar  graflad  a8iytan»propylana  oopolyniar. 
G  Alptwdc  pelyaatai  pdyurathana. 
G  Short  ddkyd  radn. 
Q- 


G  Pworida  curabto  poiymar  of  haooAjoroprepylana,  toMhiorDattiylono,  Md  vbiyUana  auorido. 

Q!lalaiiii»ili  1*-"^  •  " 
G  Qualamaiy  aaM. 


G  Caatar  ol  hydraganalad  poiymar  wWi  oOiylanadtamina  12,  , , 

ol  hydraganalad  poiymar  wNh  alhylanadtamlna  1^  hydroxyoc'lai  luki  add 


G 
G 

G  Nhihai^nmanlhlna  t^watulf  complaK 

G  Amma  adt  of  auSonatad  halarecydfc  compound. 


dW  pdyvoMr. 


acKi  ana  aoipK  aoo. 


G  SulMMhilad  carlMi9le  add  I 

G  Alooliolc  pdylmlda  uralhana. 

Gl 

GAkyli 

Gi 

Gl 

GAkyloa(bORyleadd( 

G  Odadacandc  add,  aalara  arNh  atoohola.  Cl1-14.|ao-.  CIS-ilch.  admcylalad . 

G  Octadacanote  add,  aaiara  wjft  aloohd,  Cll-l4^ao-.  Cl3-dch . 

Tran^1.4^iololMNanadkocyanata;  pdyMramaOwlona  glyod-— 

or  -    - 


QOcBOlvmar  of  auvtaiHla  wid  3  kindaof  KntaMa 
G  Acrylc  raaln. 


G  Oarboiq«e  add,  matat  aatt. 

or 


GGuaiboliloahal 
G  Guarbat  dtaalar. 
G  Aoiylc  po^ffnar. 


Sapt  17. 1967. 
Oct  3. 1987. 
Aug.  1, 1887. 
Jan.  6, 1888. 
Sapt  1, 1987. 

Da 
Oct  6. 1887. 
July  15. 1887. 
Daa  15. 1967. 
May  6, 1867. 
Oct  21, 1967. 
Aug.  18, 1987. 
Aug.  25, 1887. 
Sapt  4. 1987. 
Sapt  16.  1987. 
Sapt  23. 1987. 
Oct  U  1967. 
July  28. 1987. 
Aug.  13. 1987. 
Nov.  19, 1987. 
Jan.  20. 1988. 
Aug.  17. 1987. 
Aug.  27,  1987. 
July  21, 1987. 
May  17. 1988. 
Sapt  8,  1687. 
Oct »,  1987. 

Aug.  19. 1988. 
Daa  18, 1987. 


Oct  8, 1988. 
JWL  15, 1988. 
Mar.  27, 1988. 
Mar.  29. 1088. 
Apr.  26, 1988. 
Mar.  6, 1988. 
Mar.  29. 1909. 
Jaa  16, 1068. 
Mar.  IS.  1988. 
Mar.  17, 1908. 
Apr.  19, 1968. 
Mar.  10, 1900. 
Mar.  21.  1989. 
Apr.  14, 1989. 
Apr.  3, 1989. 
Mar.  1, 1988. 
Mar.  2, 1980. 
Mar.  7, 1988. 
Fab.  22,  1988. 
Mar.  7, 1080. 
Mar.  21, 1908. 
Fab.  7, 1988. 

Do. 
Mar.  27, 1988. 
Mar.  29. 1969. 
Mar.  27, 1989. 
Fab.  23. 1988. 
Apr.  7. 1989. 
Apr.  8,  1988. 
Mv.  17,  1989. 
Mar.  Z  1989. 
Mar.  8, 1969. 
Mar.  IS,  1989. 
Apr.  9. 1989. 
Mar.  18, 1988. 
Mw.  24.  1989. 
Apr.  4, 1969. 
Mar.  31, 1989. 
Apr.  15. 1968. 
Mar.  20,  1988. 
Mar.  22. 1989. 
Mar.  22. 1988. 
Mar.  20. 1980. 
Apr.  4, 1988. 

Da 
Mw.  30. 1986. 


34406 


I 
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IV.  1 96  Chemical  Substances  tor  Which  EPA  Has  Received  Notices  of  Commencement  To  MANUFAcruRe-Contlnued 


RMN  Noi 


Ya0-«O37 


kJufilily/QSfMftc  nsnM 


Dale  of 


Mar.  14, 1988. 


V.  25  PUMANUFACTTna  NoncBS  ros 
WmcH  THB  Pbbk>d  Has  Bsbm  Suspbndkd 


rMfl  no* 


P88-0087 
P  88-0808 
P  88-0800 

P  88-1006 
P8S-144e 
P  88-1783 
P  88-2436 
P  88-2437 
P88-2S3e 
P8S-2Se8 
P  88-2831 
88-2832 
8IM)U6 
80-0234 
80-0241 
8»-0M6 
88-QZS4 


P 

P 

P 

P 

P 

P 

P 

P80-0279 

P80-0280 

P80-0287 

P8e-0202 

P  80-0301 

P8e-0S08 

P 


(FR  Doe.  80-16281  Filed  8-17-09;  8:45  am] 


f? 


Friday 

August  18,  1989 


Part  VIII 

Department  of 
Education 

34  CFR  Part  425,  at  at. 

Stata-Administarad  Adult  Education 
Programa  and  Sacratary'a  Diacratiofiary 
Progiama  for  Adult  Education;  Final 
Ragulationa 

National  Woricplaca  Utaracy  Program; 
Invitation  for  Appllcationa  for  Naw 
Awarda  To  Ba  Mada  In  Flacal  Yaar  1990; 
Notice 


Fwtowl  Regliter  /Vol.  54.  No.  159  /  Friday.  August  19.  1980  /  Rules  and  Regulations 


DEPARTMENT  OF  EDUCATION 

S4  CFR  Putt  428, 426, 432. 4S3, 434, 
438,438, 437, 439,  and  441 


gtoNi  AdmlnHtwd  MM  Education 
ProgiaiM  and  Socralary'a 
Dlacfadonafy  Piuyiaiiia  of  Adult 


r.  Department  of  Education. 
ACTION!  Final  Regulations. 


v:  The  Secretary  issues 
regulations  governing  the  Adult 
Education  State-adn^nistered  Basic 
Grant  Program,  the  National  Workplace 
Literacy  Program,  the  State- 
administered  Woricplace  Literacy 
Program,  the  State-adndnistered  English 
Literacy  Program,  the  National  English 
Literacy  Demonstration  Program  for 
Individuals  of  Limited  English 
Proficiency,  the  Adult  Migrant 
Farmworker  and  Immigrant  Education 
Program,  the  National  Adult  Literacy 
Volunteer  Training  Program,  and  the 
State  Program  Analysis  Assistance  and 
Policy  Studies  Program.  These  programs 
are  authorized  by  the  Adult  Education 
Act  and  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  as  revised  by 
the  Augustus  F.  Hawkins-Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 
1988  (Pub.  L 100-297)  and  the  Stewart  B. 
McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (Pub.  L 100- 
628).  These  regulations  explain  the  types 
of  activities  that  the  Secretary  may 
support  under  each  program,  how  to 
apply  for  an  award  under  each  program, 
and  the  basis  on  which  the  Secretary 
would  make  awards. 
vracnvi  OATK  These  regulations  take 
effect  either  46  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments, 
with  the  exception  of  (§435.21. 436.22, 
and  438.21.  Sections  435.21. 436.22. 
437.21.  and  438.21  will  become  effective 
after  the  information  collection 
requirements  contained  in  those 
sections  have  been  submitted  by  the 
Department  of  Education  and  approved 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980.  If  you  want  to  know  the 
effective  date  of  these  r^ulations,  call 
or  write  the  Department  of  Education 
contact  person.  A  document  announcing 
the  effective  date  will  be  published  in 
the  Federal  Register, 
ran  AOOmONAL  MFOIIMATION  CONTACr. 
Mary  Hanrahan.  Acting  Director, 
Division  of  Adult  Education.  Office  of 
Vocational  and  Adult  Education.  U.S. 


Department  of  Education  (Maty  E. 

Switzer  Building.  Room  4428),  400 

Maryland  Avenue,  SW..  Washington. 

DC  20202-7240.  Telephone:  (202)  732- 

2270. 

supPLnmrrARV  nvohmation: 

Background  1 

Adult  Education  Ai:t 

Pub.  L 100-297  was  signed  into  law  on 
April  28, 1988.  TiUe  II.  part  B  of  Pub.  L 
100-297  revises  the  Adult  Education  Act 
(the  Act),  which  continues  to  be  set  forth 
in  20  U.S.C.  1201^1  seq.  The  revised  Act 
continues  Federal  assistance  for  adult 
education  through  fiscal  year  1993. 

The  primary  effect  of  the  Act  is  the 
continuance  of  the  Adult  Education 
State-administered  Basic  Grant 
Program.  Under  the  revised  Act  States 
are  now  required  to  develop  a 
systematic  approach  for  meeting  the 
needs  of  populations  eligible  for  adult 
education  programs.  States  must  also 
expand  the  delivery  of  adult  education 
services  to  reach  typically  underserved 
groups  and  involve  a  variety  of  public 
and  private  agencies  and  organizations 
that  serve  educationally  disadvantaged 
adults  in  the  development  and 
implementation  of  the  State's  programs. 

The  Act  heightens  the  focus  of 
programs  on  "educationally 
disadvantaged  adults"— defined  by  the 
Act  generally  as  adults  who 
demonstrate  basic  skills  at  or  below  the 
fifth  grade  level  or  have  been  placed  in 
the  lowest  or  beginning  level  of  an  adult 
education  program.  Special  emphasis  is 
also  given  to  such  adult  populations  as 
the  incarcerated,  individuals  of  limited 
English  proficiency,  adults  with 
handicaps,  adult  immigrants,  the 
chronically  unempkyed,  homeless 
adults,  the  institutionalized,  and 
minorities.  The  Act  also  encourages 
long-range  coordinated  planning,  and 
increases  requirements  related  to 
coordination  with  other  programs  and 
public  and  community  involvement. 
Beginning  with  the  grant  &om  the  fiscal 
year  1990  appropriation.  States  must  pay 
an  increasing  share  of  the  cost  of 
programs. 

In  addition  to  the  basic  State  grant 
program,  the  Act  authorizes  several  new 
categorical  programs— some  to  be 
administered  at  the  national  level, 
others  to  be  administered  by  the  States. 

At  the  national  level,  the  Act 
authorizes  a  variety  of  national 
discretionary  programs.  These  programs 
are  intended  to  enhance  the  overall 
quality  of  the  Nation's  adult  education 
system,  draw  upon  community  support, 
and  focus  on  the  educational  needs  of 
adults  in  special  populations,  lie 
programs  include  the — 


(1)  National  Woricplace  Literacy 
Pro^m; 

(2)  National  English  Literacy 
Demonstration  Progratis  for  Adults  of 
Limited  English  Proficiency; 

(3)  Adult  Migrant  Fckmworicer  and 
Immigrant  Education  Program; 

(4)  National  Adult  Literacy  Volunteer 
Training  Program;  and 

(5)  State  Program  Analysis  Assistance 
and  Policy  Studies  Program. 

The  Act  also  authorbes  two  new 
State-administered  programs — the  State- 
administered  Woricplace  Literacy 
Program  and  the  State«>administered 
English  Literacy  Program.  These 
programs  are  intended  to  improve  the 
literacy  skills  of  adult  workera  and  of 
.individuals  of  limited  English 
proficiency,  respectivdy. 

Stewart  B.  McKinney  Homeless 
Assistance  Act  | 

Title  VI,  part  A,  subpart  1  of  Public 
Law  100-297  and  title  Vn.  subtitle  A 
section  701  of  Public  Law  100-628 
amend  section  702  of  the  McKinney  Act, 
which  authorizes  the  Adult  Education 
for  the  Homeless  Program.  The 
amendments  to  section  702 — 

(1)  Provide  that  State  applications 
include  "an  estimate  (^  the  number  of 
homeless  adults  expected  to  be  served 
and  the  number  of  hoiteless  adults 
within  each  of  the  school  districts  within 
the  State  to  be  served"; 

(2)  Remove  the  State  grant  allocation 
formula; 

(3)  Provide  authority  for  a 
discretionary  program; 

(4)  Permit  a  State  to  implement  the 
program  either  directly  or  through 
contracts  or  subgrants;  and 

(5)  Expand  the  definition  of  "State"  to 
include  the  Virgin  Islands.  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Analysis  of  Comments  and  Changes 

On  April  12, 1989,  the  Secretary 
pubUshed  a  notice  of  proposed 
rulemaking  (N^M)  for  State- 
administered  Adult  Echication  Programs 
and  Secretary's  Discretionary  Programs 
of  Adult  Education  in  the  Federal 
Register  (54  FR 14740).  In  response  to  the 
Secretary's  invitation  'm  the  NPRM,  30 
parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NHRM  is  published  as  an  appendix  to 
these  final  regulations. 

Substantive  issues  are  discussed 
under  the  section  of  the  regulations  to 
which  they  pertain.  Technical  and  other 
minor  changes— and  certain  suggested 


iJJoJjjcii^jsiT^Mgj^^ 


authorized  to  make  sHdar  ttie  ^ipttoaUe 
statutory  aaHbtattifrrvn  net  addreeeed. 

Executive  Orderl2S8t 

These  regalatiiMis  have  been  VBwtowed 
in  soGordanoe  with  Kiacutive  Older 
12291.  Th^  are  not  dasaiSad  ••  iMior 
because  they  do  not  meet  the  oitaria  far 
-major  regulations  estabUshad  in  the 
order. 

Intei:goremtnentot  Review 

Programs  covered  by  34  CFR  parts 
426, 432. 433v  434. 435. 436, 437. 438^  and 
441  are  subject  to  the  requirements  of 
Executive  Order  12372  and  &e 
regulations  in  34  CFR  part  79.  Tlie 
objective  of  the  Executive  Order  is  to 
foster  an  intergovernmental  partnership 
and  a  strengdiened  federaUsm  by 
relying  on  processes  develqied  by  State 
and  local  governments  for  coordination 
and  review  of  proposed  Federal 
finandal  assistance. 

In  accordance  with  the  order,  this 
doCTunent  is  intended  to  provide  early 
notification  of  tfie  Department* s-spedflc 
plans  and  actions  for  diese  programs. 

Assessment  of  Eduf^ikmal  Impact 

In  the  notice  of  proposed  rulemaking 
the  Secretary  requested  comments  on 
w^ietfiet  the  proposed  regulatlotts  in  this 
document  would  require  transmission  of 
infonnatioD  fliat  is  befaig  gafeered  by  or 
is  available  from  any  other  agency  or 
authority  of  the  United  SUtea. 

Based  on  the  response  to  the  pnqiosed 
rules  and  on  its  own  review,  the 
Department  has  (tef  ermined  diat  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  autiiority  of  the 
United  States. 

UstofSubfects 

34  CFR  Part  425 

Administrative  practice  and 
procedure.  Adult  education.  Grant 
programs. 

34CFRPart426 

Administrative  practice  and 
procedure.  Adult  eduo^n,  Mlingual 
education.  Business  and  industry. 
Colleges  and  universities.  Day  care. 
Education.  Education  of  disadvantaged. 
Education  of  handicapped.  Foreign 
persons.  Cnsit  programs.  Labor  unions. 
Libraries.  Manpower  training  programs. 
Migrant  labor,  Minority  groups. 
Prisonen.  Public  health.  Reporting' and 
reconflceephig  requlremeuts.  Secondary 
education.  Transportation.  Vocatimial 
educaticm.  Volunteen. 


94  CFR  Parts  432  emd  433 

Adult  education.  Business  and 
industry.  Colleges  and  universitiea.  Day 
care.  Education.  Grant  programs.  Labor 
unions,  Manpower  training  pragEams, 
Reporting  and  recordkeeping 
requirements.  Schools,  TransportatloB. 

34  CFR  Parts  434  and  435 

Adult  ednoaHnn.  Bfllngoal  edncatiea. 
Education.  Grant  pcoyama.  Reporting 
and  recordkeeping  leqaireaMnta. 

34CFRPart43e 

Adult  edncation.  hMingBal  educatioa. 
Education,  Foreign  persona,  Grant 
programs,  hfigrant  labor.  Reporting  and 
recordke>niiHg  raquhenienta. 

34CFRPtirt437 

Adult  education.  Elderly,  Edncation. 
Grant  programs.  RtQ>urthig  and 
recordkeeping  reqnfavments.  Volunteers. 

34  CFR  Porta  498  aitd  441 

Adult  education.  Education.  Grant 
programs.  Reporting  and  reccmflweplng 
requirements. 


(CatakgofFedatall 
Numbsn:  auns  Adult  Bdacatiaa  Stats- 
administarad  Basic  Grant  PrayaaK  SClse 
Adult  Educatioa  fiu  tlis  Hboieless  PiognuB; 
84.198  Natlraal  Wariq>Iac8  Uteracy  Ptofraw 
and  6423  State-administered  Engliih 
Literacy  ftogram.  Catalog  of  Federal 
DomesQC  AssistaBce  Nnndnn  have  not  been 
assigned  for  9tate  adsiinietengd  Wod^iaoe 
Uteaaqr  PMgiaaK  NalkaMi  B^isii  LHeracy 
Demonstration  Program  for  Adults  of  UaNed 
English  Profidenqr.  Adait  Migrant 
Faimworiuc  and  Imarigrant  Edocatkm 
Program;  Natioaal  Adait  Litataiy  Voiualaec 
Tracing  Program;  and  State  Pngram 
Analysis  Assistance  and  Policy  Studies 
Prognm.) 

Dated  )uly  27,  igae. 
LawoF.Cavasoa. 
Secretary  of  Education. 

Tbe  Seoetazy  amends  title  34  of  the 
Code  irf  Federal  Regulations  by  reviring 
parts  425  and  426,  and  adding  new  parts 
432, 433, 434, 436, 438, 437,  438,  and  441 
as  follows: 

1.  Part  425  is  revised  to  read  as 
follows: 

PART  425-ADULT  EDUCATIOH- 
GENERAL  PROVISIONS 

Sac. 

425.1  WhatisAepoiposeoftheAdoh 
EducatknActr 

425.2  What  programs  aicaothorlzcd  by  the. 
AduhEdncadoDActr     . 

425.3  What  leguiatioas  apply  to  the  adult 
educatioR  programs? 

425.4  What  definitions  apply  to  the  adult 
education  ptognaiuif 

AttAodly:  a>  U.8JC.  12n  sf  se9„ 


The  pupoae  of  Am  Adrit  1 

Act  (the  Act)  ie  to  asetot  Ae  States  to- 
la) isspruve  edocalieiial  opportanftlee 

for  adults  who  ladi  the  level  of  Kleracy 

skflls  fsqalsHs  to  eflective  dtbensidp 

and  piouttire  eaq;iloyuieut 

(b)  RjqiMid  and  laqirove  the  coneal 
system  for  deHvcfteg  sdak  edoBnttea 
services,  induding  delivery  of  dieee 
servioee  to  edoeatf  onolly  dbadvantagMl 
adults;  and 

(c)  Bnoovroge  the  estaUishment  of 
adult  edncation  programs  that  will^ 

(1)  Enable  adtdts  to  acquire  die  ba^ 
educational  ridlls  necessary  for  Uterate 
nmctioning; 

(2)  Ptovide  addts  wHh  sufBdent  basic 
education  to  enaUe  diem  to  benefit  from 
jot]  training  and  ivtralning  ppQsams  and 
obtain  and  retain  productive 
employment  so  diet  ftey  might  more 
fiilly  enfoy  the  benefits  and 
responsibilities  of  dtizensfalp;  and 

(3)  EnaUe  adults  viho  so  desire  to 
continue  their  education  to  at  least  the 
level  of  coDirfetion  of  seoondaiy  scbooL 
(Audiority:  20  U.S.Q  1201) 


s  425,2   What  proQranw  are 

Tlte  foDowlng  programs  are 
authorized  by  ^  Acfc 

(a)  Adult  Education  SUte- 
administered  Basic  Grant  Program  (34 
CFR  part  426). 

(b)  National  Workplace  Literacy 
Program  (34  CFR  part  432). 

(c)  State-administered  Workplace 
Literacy  Ptogram  (34  CFR  part  433). 

(d)  State-administered  &ig!ish 
Literacy  Program  (34  CFR  part  434). 

(e)  National  English  Literacy 
Demonstration  Program  for  Individuals 
of  Limited  En^^sh  Profidency  (34  CFR 
part  435). 

(f)  Adult  Migrant  Farmworker  and 
Immigrant  Ednntion  Program  (34  CFR 
part  436). 

(g)  National  Adult  Literacy  Volunteer 
Training  Program  (34  CFR  part  437). 

(h)  State  Fhrogram  Analysis  Assistance 
and  Policy  Studies  Program  (34  CFR  part 
438). 

(Authority:  20  U.S.C  1201  et  seq.) 


S4S5b2  What  fsgalaVena  apply  to  ttie 
education  programaT 

The  following  regulations  apply  to  die 
adult  education  programs: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(Q3GAR)  as  follows: 

(1)  34  CFR  part  74  (Admbiistradon  of 
Grants  to  Institutions  of  Higher 
Education.  Hospitals,  and  Nonprollt 
Organizations)  for  grants,  induding 


i 


I 
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cooperative  agreements,  to  institutions 
of  higher  education,  hospitals,  and 
nonprofit  organizations. 

(2)  34  CFR  part  75  (Direct  Grant 
Proems),  (applicable  to  parts  432, 435, 
436, 437,  and  438). 

(3)  34  CFR  part  76  (State^dministered 
Proems)  (applicable  to  parts  426, 433, 
and  434),  except  that  34  CFR  76.101  (lie 
general  State  application)  does  not 
apply. 

(4)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(5)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(6)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments)  for  grants, 
including  cooperative  agreements,  to 
State  and  local  governments,  including 
Indian  tribal  organizations. 

(7)  34  CFR  part  81  (General  Education 
Provisions  Act— Enforcement). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)). 

(b)  The  regulations  in  this  part  425. 

(cj  The  regulations  in  34  CFR  parts 

426, 432, 433, 434,  435, 436.  437,  and  438. 

(Authority:  20  U.S.C.  1201  et  aeq.) 

842M   WHrtdflnlHonsapptytotheadutt 
MfcicsMon  pragmns7 

(a)  Definitions  in  the  Act.  The 
following  terms  used  in  regulations  for 
adult  education  programs  are  defined  in 
sections  312  and  32e(b)  of  the  Act: 
Academic  education 

Adult 

Adult  education 
Community-based  organization 
Community  school  program 
Correctional  institution 
Criminal  offender 
Educationally  disadvantaged  adult 
English  literacy  program 
Institution  of  hi^er  education 
Local  educational  agency 
Out-of-school  youth 
Private  industry  council 
State  educational  agency 

(b)  Definitions  in  EDGAR.  The 
following  tenns  used  in  regulations  for 
adult  education  programs  are  defined  in 
34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Budget  period 

Contract 

ED 

EDGAR 

Fiscal  year 


Grant 

Grantee 

Nonprofit 

Private 

Project 

Project  period 

Public 

Secretary 

Subgrant 

Subgrantee 

(c)  Other  definitions.  The  following 
definitions  also  apply  to  r^ulations  for 
adult  education  programs: 

Act  means  the  Adult  Education  Act 
(20  U.S.C.  1201  et  sag.]. 

Adult  basic  education  means 
instruction  designed  for  an  adult  who^ 

(1)  Has  minimal  oompetence  in 
reading,  writing,  and  computation: 

(2)  Is  not  sufficiently  competent  to 
meet  the  educational  requirements  of 
adult  life  in  the  United  States;  or 

(3)  Is  not  sufficiently  competent  to 
speak,  read,  or  write  the  English 
language  to  allow  employment 
commensurate  with  the  adult's  real 
ability. 

If  grade  level  measures  are  used,  adult 
basic  education  includes  grades  0 
through  8.9. 

Adult  secondary  education  means 
instruction  designed  for  an  adult  who'- 
ll] Is  literate  and  can  function  in 
everyday  Hfe,  but  is  not  proficient;  or 

(2)  Does  not  have  a  certificate  of 
graduation  (or  its  equivalent)  from  a 
school  providing  secondary  education. 
If  using  grade  level  measures,  adult 
secondary  education  includes  grades  9 
through  12.9. 

Adults  with  Limited  English 
proficiency,  persont  with  limited 
English  proficiency,  individuals  of 
limited  English  proficiency,  and  limited 
English  proficient  adults  mean 
individuals  who— 

(1)  Were  not  bom  in  the  United  States 
or  whose  native  language  is  a  language 
other  than  English; 

(2)  Come  from  environments  where  a 
language  other  than  English  is  dominant; 
or 

(3)  Are  American  Indian  or  Alaska 
Natives  and  who  come  from 
environments  where  a  language  other 
than  English  has  had  a  significant 
impact  on  their  level  of  English  language 
proficiency;  and 

(4)  Who.  by  reason  thereof,  have 
sufficient  difficulty  speaking,  reading, 
writing,  or  understanding  the  English 
language  to  deny  these  individuals  the 
opportunity  to  learn  successfully  in 
classrooms  where  the  language  of 
instruction  is  English  or  to  participate 
fully  in  our  society. 

(Authority:  20  U.&a  ae83(a)(l]) 

Expansion  means  that  the  State 
educational  agency  (SEA)  has  increased 


during  the  period  covered  by  the  State's 
four-year  plan  the  number  of  agencies, 
institutions,  and  organitations — odier 
than  local  educational  agencies — used 
to  provide  adult  education  and  support 
services  in  order  to  inctease  the  number 
of  adults  served,  particolarty  the  number 
of  typically  underserved  adults 
participating  in  the  adult  education 
program,  such  as  educationally 
disadvantaged  adults,  individuals  of 
limited  English  proficiency,  and  adults 
with  handicaps. 

Homeless  or  homeless  adult' 

(1)  Tke  terms  mean  an  adult  lacking  a 
fixed,  regular,  and  adequate  nighttime 
residence  as  well  as  an  individual 
having  a  primary  nightlfme  residence 
that  is—  i 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters,  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
himian  beings. 

(2)  The  terms  do  not  Include  any  adult 
imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a 
State  law. 

(Authority:  42  U.S.C.  11301] 

Immigrant  means  any  refugee 
admitted  or  paroled  into  this  country  or 
any  alien  except  one  who  is  exempt 
under  the  provisions  of  the  Immigration 
and  Nationality  Act,  as  amended. 

(Authority:  8  U.S.C.  1101(sQ(15)] 

Institutionalized  individual  means  an 
adult,  as  defined  in  the  Act  who  is  an 
inmate,  patient,  or  resident  of  a 
correctional,  medical,  or  special 
institution. 

Migrant  farmworker  meana  a  person 
who  has  moved  within  the  past  12 
months  from  one  school  district  to 
anothe^— or,  in  a  State  that  is  comprised 
of  a  single  school  district,  has  moved 
from  one  school  administrative  area  to 
another—  to  enable  him  or  her  to  obtain 
temporary  or  seasonal  employment  in 
any  activity  directly  rekted  to— 

(1)  The  production  or  processing  of 
crops,  dairy  products,  poultry,  or 
livestock  for  initial  commercial  safe  or 
as  a  principal  means  of  personal 
subsistence; 

(2)  The  cultivation  or  harvesting  of 
trees;  or 

(3)  Fiflli  farms. 
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Outreach  means  activities  designed 

to- 
ll) Inform  educationally 

disadvantaged  adult  populations  of  the 

availability  and  benefits  of  the  adult 

education  program; 

(2)  Actively  recruit  these  adults  to 
participate  in  the  adult  education 
program;  and 

(3)  Assist  these  adults  to  participate  in 
the  adult  education  program  by 
providing  reasonable  and  convenient 
access  and  support  services  to  remove 
barriers  to  their  participation  in  the 
program. 

Program  year  means  the  twelve- 
month period  during  which  a  State 
operates  its  adult  education  program. 

State  means  any  of  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  Guam. 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  (Republic  of  Palau), 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands. 

(Authority:  20  U.S.a  1201a(7)  and  48  U.S.C. 
1681) 

State  administrative  costs  means 
costs  for  those  management  and 
supervisory  activities  necessary  for 
diiertion  and  control  by  the  State 
educational  agency  responsible  for 
developing  the  State  plan  and 
overseeing  the  implementation  of  the 
adult  education  program  under  the  Act 
The  term  includes  those  costs  incurred 
for  State  advisory  councils  under 
section  332  of  the  Act.  but  does  not 
include  costs  incurred  for  sudi 
additional  activities  as  evaluation, 
teacher  training,  dissemination, 
technical  assistance,  and  curriculum 
development 

(Authority:  20  U.S.C.  1201  et  seq.) 

2.  Part  428  is  revised  to  read  as 
follows: 

PART  426— ADULT  EDUCATION 
STATE-ADMINISTERED  BASIC  GRANT 
PROGRAM 

Subpart  A— OwMTiri 

428.1  What  is  the  Adult  Education  State- 
administeted  Basic  Grant  Program? 

428.2  Who  is  eligible  for  an  award? 

428J    What  are  tiie  general  responsibilities 
of  tiie  State  educational  agency? 

428.4  What  r^ulations  apirijr  to  the 
program? 

428.5  What  definitions  apply  to  the 
program? 

Subpart  S-Hew  Doae  a  Stat*  Apply  tor  a 
QranlT 

428.10  What  documents  must  a  State  submit 
to  receive  a  grant? 

428.11  How  is  &a  State  plan  developed? 

426.12  What  must  the  SUte  plan  contain? 


428.13  What  |»ocaduret  does  a  State  use  to 
submit  its  State  plan? 

428.14  When  are  amendments  to  a  State 
plan  required? 

Subpart  C—4tow  Doas  ttie  Saeratary  Maiia 
a  Grant  to  a  State? 

428.20  How  does  the  Secretary  make 
allotments? 

426.21  How  does  the  Secretary  make 
reallotments? 

428.22  What  criteria  does  the  Secretary  use 
in  approving  a  State's  description  of 
efforts  relating  to  program  reviews  and 
evaluations? 

426.23  How  does  the  Secretary  approve 
State  plans  and  amendments? 

Subpwt  D— How  Doaa  a  State  Make  an 
Award  to  an  EHgibls  Radplant? 

428.30  Who  is  eligible  for  a  subgrant  or 
contract? 

428.31  How  does  a  State  award  funds? 

426.32  What  are  programs  for  corrections 
education  and  education  for  other 
institutionalized  individuals? 

426.33  What  are  special  experimental 
demonstration  projects  and  teacher 
training  projects? 

Subpart  E— What  CondMora  Must  Be  Itot 
by  a  State? 

428.40  What  are  the  State  and  local 
administrative  costs  raquirements? 

428.41  What  are  the  cost-sharing 
requirements? 

426.42  What  is  the  maintenance  of  effort 
requirement? 

426.43  Under  what  circumstances  may  the 
Secretary  waive  the  maintenance  of 
effort  requirement? 

428.44  How  does  a  State  request  a  waiver  of 
the  maintenance  of  effort  requirement? 

426.45  How  does  the  Secretary  compute 
maintenance  of  effort  in  the  event  of  a 
waiver? 

428.46  What  requirements  for  program 
reviews  and  evaluations  must  be  met  by 
a  State? 

Subpart  F— What  Are  tlw  AdmMstrativa 
nvepoiMininMe  wi  ■  suiwr 

426.50  What  are  a  State's  responsibilities 
regarding  a  State  advisory  council  on 
adult  education? 

428.51  What  are  the  membership 
requirements  of  a  State  advisory  council 
on  adult  education? 

428.52  What  are  the  responsibilities  of  a 
State  advisory  council  on  adult 
education? 

428.53  May  a  State  establish  an  advisory 
l>ody  oUier  than  a  State  advisory 
council? 

Authority:  20  U.S.C.  1201  et  aeq..  unless 
otherwise  noted. 


Subpart  A— General 

1426.1    WhatlathaAdult 
iQrant 


Education  Stata* 


The  Adult  Education  State- 
administered  Basic  Grant  Program  (the 
program)  is  a  cooperative  effort  between 
the  Federal  Government  and  the  States 
to  provide  adult  education.  Federal 


funds  are  granted  to  the  States  oa  a 
formula  basis.  The  States  fund  local 
programs  of  adult  basic  and  secondary 
education  based  on  need  and  resotirces 
available. 

(Authority:  20  U.S.C.  1203] 

S426.2   WhoisalVbleforanaward? 

State  Educational  Agencies  (SEAs) 
are  eligible  for  awards  undw  this  part 

(Authority:  20  U.S.C.  1203) 

§426.3    What  are  the  9snwal 
reaponaMHtlaa  of  ttie  Stata  aducatlonal 
aQancy? 

(a)  A  State  that  desires  to  participate 
in  the  program  shall  designate  the  SEA 
as  the  sole  State  agency  responsible  for 
the  administration  and  supervision  of 
the  program  under  this  part. 

(b)  The  SEA  has  the  following  general 
responsibilities: 

(1)  Development  submission,  and 
implementation  of  the  State  application 
and  plan,  and  any  amendments  to  these 
documents. 

(2)  Evaluation  of  activities,  as 
described  in  section  352  of  the  Act  and 
S  426.46. 

(3)  Consultation  with  the  State 
advisory  council  if  a  State  advisory 
council  has  been  established  under 
section  332  of  the  Act  and  S  426.50. 

(4)  Consultation  with  other 
appropriate  agencies,  groups,  and 
individuals  involved  in  the  planning, 
administration,  evaluation,  and 
coordination  of  programs  funded  under 
the  Act 

(5)(i)  Assignment  of  personnel  as  may 
be  necessary  for  State  administration  of 
programs  under  the  Act 

(ii)  The  SEA  must  ensure  that — 

(A)  These  personnel  are  sufficiently 
qualified  by  education  and  experience: 
and 

(B)  There  is  a  sufficient  number  of 
these  persoimel  to  carry  out  the 
responsibilities  of  the  State. 

(6)  If  the  State  imposes  any  rule  or 
policy  relating  to  the  administration  and 
operation  of  programs  under  the  Act 
(including  any  ride  or  policy  based  on 
State  interpretation  of  any  Federal  law, 
regulation,  or  guidance),  the  SEA  shall 
identify  the  rule  or  policy  as  a  State- 
imposed  requirement 

(Authority:  20  U.S.C.  1205  (a]  and  (b)) 

f426.4   What  regulattons  apply  to  tha 
proQrani? 

The  following  regulations  apply  to  the 
program: 

(a)  The  regulations  in  this  part  426. 

(b)  The  regulations  in  34  CFR  part  425. 
(Authority:  20  U5.C  1201  et  seq.] 
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S42U   WlMtdtflnMoasap^tottM 


The  definitions  in  34  CFR  42S.4  apply 
to  this  part 

(Authority:  20  U.S.C.  1201  et  seq.) 

Subpart  B— How  DoM  a  State  Apply 
foraOranI? 


IHMOTa  SlM9 


An  SEA  shall  snbmit  the  falkming  to 
the  Secretary  as  one  document: 

(a)  A  State  plan,  developed  once 
every  fonr  years,  that  meets  the 
requirements  of  the  Act  and  the 
re^latioiM  in  this  port. 

(b)  A  State  apirfication  condsttng  of 
pro-am  aesorences,  signed  by  an 
audiotiaed  official  of  dw  SEA,  to 
provide  that— 

(1)  The  SBA  will  provide  such 
methods  of  administratioa  aa  are 
necessary  Cor  the  proper  and  efficient 
administratian  of  tlie  Act: 

(2)  FedeMl  fimdasmted  to  the  State 
under  the  Act  will  be  used  to 
supplement,  and  not  ■"fy>«n*.  the 
SBouat  of  State  and  local  Eunda 
available  for  uses  specified  in  the  Act; 

(3)  Programs,  services,  and  activitiee 
funded  in  accordance  with  the  uses 
specified  In  section  322  of  the  Act  are 
designed  to  expand  or  inyirove  the 
quality  of  adult  education  programs, 
including  programs  for  educationally 
disadvantaged  adults,  to  initiate  new 
programs  of  high  quality,  or,  v^Te 
necessary,  to  maintain  programs; 

(41  The  SBA  will  provide  sudi  fiscal 
control  and  fund  accounting  procedures 
as  may  be  necessaiy  to  ensore  proper 
divbuiseuieut  of,  and  accountii^  for, 
Federal  funds  paid  to  the  State 
(including  each  fonds  pakl  by  the  State 
to  eUgibla  redpienta  under  the  Act); 

(5)  The  SEA  has  instituted  policies 
and  procedures  to  ensure  that  copies  of 
the  State  pka  and  all  statameots  of 
general  poliqr.  rules,  regulations,  and 
procedures  will  be  made  availaUe  to  the 
public: 

(6)  TbeSEA  Mrill  comply  with  the 
maintenance  of  effort  requirements  in 
section  361(b)  of  the  Act; 


:Sw  142842.  What  is  «lie 
ntaintoiaiice  of  effort  rBqaiiemntT 

(7)  Adults  enrolled  m  adult  basic 
education  programs  will  not  be  charged 
tuition,  fees,  m  any  other  charges,  or  be 
required  to  purchase  any  boolu  or  any 
other  materials  that  are  needed  for 
participation  in  the  program: 

(8)  The  SEA  may  use  not  more  than  20 
percent  of  the  funds  granted  to  the  State 
under  Dm  Ad  for  prafreoM  of 
aqaivalency  for  a  certificale  of 
graduation  from  secondary  H;hffol: 


(9)  As  may  be  requned  by  the 
Secretary,  the  SEA  will  report 
infonnation  concaming  special 
experimental  demonstration  projects 
and  teacher  training  projects  supported 
under  section  353  of  the  Act  and 

(10)  The  SEA  annually  will  report 
information  about  the  State's  adult 
education  students,  programs, 
expenditures,  and  goals,  aa  may  be 
reqtured  by  the  Seoetary. 

(Approved  under  CBWB  Control  Nos.  1S30- 
002B  and  1830-0027) 

(Autlurity:  20  U.&G,  1203a(b)(2),  120ea(c}  (3) 
and  (5).  120Sb,  1207a.  1208,  and  1208(b}) 

{426l11    tfowlaftaaiBleplOTdcvstopod? 

In  formulating  the  State  plan,  tiie  ^A 
Shalt- 

(a)  Meet  with  aad  utilize  the  State 
advisory  coundl.  If  a  council  is 
established  \mder  section  332  of  the  Act 
and  S  428.50; 

(b)  After  providing  appropriate  and 
sufficient  notice  to  ^  public,  conduct  at 
least  two  public  hearings  in  the  State  for 
the  purpose  of  affording  all  segments  of 
the  public  including  groups  serving 
educationally  disadvcmtaged  adults,  and 
interested  organizBtiona  and  groups  an 
opportunity  to  present  their  views  and 
make  recommendations  regarding  the 
State  plan; 

(c)  Make  a  thorough  assessment  of— 

(1)  The  needs  of  adults,  including 
educationally  disadvantaged  aduita, 
eligible  to  be  served  as  well  as  adults 
proposed  to  be  setved  and  ttiose 
currently  served  by  the  program;  and 

(2)  The  capability  of  existing  programs 
and  institutions  to  meet  those  needs; 
and 

(d)  State  the  changes  and 
improvements  required  in  adult 
education  to  fulfill  the  purposes  of  the 
Act  and  the  optioos  for  implementing 
these  changes  and  improvements. 

(Authority:  20  US.C.  1206a  (a)  (1)  and  (2). 
(b)) 

9  426.12    What  muat  ttie  State  plan 
contain? 

(a)  Consistent  with  the  assessment 
described  in  1 42BJl(c),  a  State  plan 
shall,  for  the  four -year  period  covered 
by  the  plan,  described  the  following: 

(1)  The  adult  edacation  needs  of  all 
segments  of  the  adult  population  in  the 
State  identified  in  the  assessment, 
including  the  needs  of  those  adults  who 
are  educationally  disadvantaged 

(2)(i)(A)  The  goals  the  SEA  intends  to 
achieve  in  meetinf  the  needs  described 
in  paragraph  (aXl)  of  this  section  for  the 
period  covered  by  the  plan. 

(B)  These  goals  omst  be  designed  to 
develop  a  statewide  program  in  which 
the  adaltpopulatians  in  the  State, 
espedoily  adults  who  are  edwcatiooaily 


disadvantaged,  are  sarved  in  a  manner 
whereby  they  learn  most  effectively; 
and 

(iiKA)  Proposed  activities,  methods, 
and  strategies  for  reaching  each  goal, 
including  the  estimatad  percentages  of 
funds  under  the  State  plan  to  be 
allocated  to  each  goat  and 

(6)  The  expected  outcomes  of 
programs,  sovices,  aad  activities. 

(3)  The  ourricolum,  equipment  and 
instruments  that  are  being  used  by 
instructional  personnel  in  programs  and 
how  current  titue  elements  are. 

(4)  The  means  by  which  the  delivery 
of  adult  education  servfces  will  be 
significantly  expanded  (indoding  efforts 
to  reach  typically  underserved  groups 
such  as  educationaUy  tfisadvantaged 
adults,  individuals  of  Ihnited  English 
proficiency,  and  adulte  with  handicaps) 
through  the  use  of  agencies,  institutions, 
and  organizatkms  other  than  the  public 
school  sjrstera,  sach  aa  bosinessee,  labor 
unions,  libraries,  institutions  of  higher 
edocation,  public  healdi  authorities, 
employment  or  training  programs, 
antipoverty  programs,  organizations  . 
providii)g  assistance  to  the  homeless, 
and  community  and  voluntaiy 
organizations. 

(5)  The  means  by  wihich 
representatives  of  the  public  and  private 
sectors  were  involved  in  the 
development  of  die  State  plan  aad  how 
they  will  continue  to  he  involved  in  the 
implementation  of  the  plan,  especially  in 
the  expansion  of  the  delivery  of  adult 
educaton  services  by  cooperation  and 
collaboration  with  ^se  public  and 
private  agencies,  instibitions.  and 
organizations. 

(6)  The  capability  of  existing  programs 
and  institutions  to  meet  the  needs 
described  m  paragraph  (a)(1)  of  this 
section,  inchiiding  the  other  Federal  and 
non-Federal  resources  available  to  meet 
those  needs. 

(7)  The  oBtreach  activities  that  the 
State  mtende  to  carry  out  daring  tite 
period  covered  by  the  plan,  including 
specialized  efforts — such  as  flexible 
course  schedules,  au)dliary  aids  and 
services,  convenient  locations,  adequate 
transportation,  and  child  care  services — 
to  attract  and  assist  meaningful 
participation  in  adult  education 
programs. 

(8)(i)  Hie  manner  in  which  the  SEA 
will  provide  for  the  needs  of  adults  of 
limited  English  profidoicy  or  no  English 
proHciency  by  providing  prograois 
designed  to  teach  En^iah  aad,  as 
appropriate,  to  allow  these  adults  to 
progress  effectively  through  the  adult 
education  program  or  to  prepare  them  to 
enter  the  N^ular  pragtam  of  adah 
edocation  as  quiddy  as  possifaie. 
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(ii)  These  programs  may,  to  the  extent 
necessary,  provide  instruction  in  the 
native  language  of  these  adults  or  may 
provide  instruction  exclusively  in 
English. 

(iii)  These  programs  must  be  carried 
out  in  coordination  with  programs 
assisted  under  the  Bilingual  Education 
Act  and  with  bilingual  vocational 
education  programs  under  the  Carl  O. 
Perkins  Vocational  Education  Act 

(9)  How  the  particular  educational 
needs  of  adult  immigrants,  the 
incarcerated,  adults  with  handicaps,  the 
chronically  unemployed,  homeless 
adults,  the  disadvantaged,  and 
minorities  in  the  State  vrill  be 
addressed. 

(10)  (i)  The  progress  the  SEA  has  made 
in  achieving  die  goals  set  forth  in  each 
State  plan  subsequent  to  the  initial  State 
plan  filed  in  1989;  and 

(ii)  How  the  assessment  of 
accomplishments  and  the  findings  of 
program  reviews  and  evaluations 
required  by  section  352  of  the  Act  and 
S  426.46  were  considered  ui  establishing 
the  State's  goals  for  adult  education  in 
the  plan  being  submitted. 

(11)  The  pro^ss  the  SEA  expects  to 
make  in  achieving  the  purposes  of  the 
Act  during  the  four-year  period  of  the 
plan. 

(12)  The  criteria  the  SEA  will  use  in 
approving  applications  by  eligible 
recipients  and  allocating  funds  made 
available  under  the  Act  to  those 
recipients. 

(13)  The  methods  proposed  for  joint 
planning  and  coordination  with 
programs  conducted  under  aiq)licable 
Federal  and  State  programs,  including 
the  Carl  D.  Perkins  Vocational 
Education  Act  the  Job  Training 
Partnership  Act  the  Rehabilitation  Act 
of  1973,  the  Educaton  of  the 
Handicapped  Act  the  Immigration 
Reform  and  Control  Act  of  1986,  the 
Higher  Education  Act  of  1965,  and  the 
Domestic  Volunteer  Service  Act  to 
ensure  maximum  use  of  funds  and  to 
avoid  duplication  of  services. 

(14)  The  steps  taken  to  utilize 
volunteers,  particxilarly  volunteers 
assigned  to  the  Literacy  Corps 
established  under  the  Domestic 
Volunteer  Service  Act  and  volunteers 
trained  in  programs  carried  out  under 
section  382  of  the  Act  and  34  CFR  part 
437,  but  only  to  the  extent  that  such 
volunteers  supplement  and  do  not 
supplant  salaried  employees. 

(15)  The  measures  to  be  taken  to 
ensure  that  adult  education  programs, 
services,  and  activities  under  Uie  Act 
will  take  into  account  the  findings  of 
program  reviews  and  evaluations 
required  by  §426.46. 


See  34  CFR  426.22 

(16)  The  SEA'S  policies,  procedures, 
and  activities  for  carrying  out  special 
experimental  demonstration  projects 
and  teacher  training  projects  tiiat  meet 
the  requirements  of  §  426.33. 

(17)  The  SEA'S  policies,  procedures, 
and  activities  for  carrying  out 
corrections  education  and  education  for 
other  institutionalized  adults  tht  meet 
the  reqiurements  of  {  426.32. 

(18)  The  SEA'S  planned  use  of  Federal 
funds  for  administrative  costs  under 

8  426.40(a),  including  any  planned 
expenditures  for  a  State  advisory 
council  under  {  426.50. 

(19)  An  SEA  shall  provide  a  summary 
of  recommendations  received  and  the 
SEA's  responses  to  the 
recommendations  made  through  the 
State  plan  development  process 
required  under  S  426.11(b). 

(b)  A  SEA  tiiat  is  prohibited  by  State 
law  from  awarding  Federal  funds  by 
subgrant  or  contract  to  public  or  private 
agencies,  organizations,  or  institutions, 
other  than  local  educational  agencies, 
shall  describe  in  its  State  plan— 

(1)  The  legal  basis  of  this  prohibition; 
and 

(2)  How  public  or  private  agencies, 
organizations,  or  institutions  will 
otherwise  be  used  for  expanding  the 
delivery  of  services. 

(c)  To  be  eligible  to  participate  in  the 
State-administered  Workplace  Literacy 
Program  under  section  371(b)  of  the  Act 
a  SEA  shall  comply  with  the 
requirements  in  34  CFR  433.10. 

(d)  To  be  eligible  to  participate  in  the 
State-administered  English  Literacy 
Program  imder  section  372(a)  of  the  Act 
a  SEA  shall  comply  witii  the 
requirements  in  34  CFR  434.10. 

(e)  In  order  for  a  State,  or  the  local 
recipients  within  tiie  State,  to  be  eligible 
to  apply  for  funds  under  die  Adult 
Migrant  Farmworker  and  Immigrant 
Education  Program  under  section  381  of 
die  Act  and  34  CFR  Part  436,  a  SEA  shall 
describe  the  types  of  projects 
appropriate  for  meeting  die  educational 
needs  of  adult  migrant  farmworicers  and 
immigrants  under  section  381  of  the  Act. 

(Approved  under  OMB  Control  No.  1830- 

0026) 

(Authority:  20  U.S.C.  1204;  120S(c); 

1206a(a)(2),  (b]((l)(B),  (c),  (d):  1206; 

1211(b)(3)(A);  1211a(a)(2);  and  1213(a)) 


(b)(1)  Not  less  dian  sbcty  days  prior  to 
submitting  the  State  plan  to  die 
Secretary,  the  SEA  shall  ^vs  the  State 
advisory  coundL  if  one  is  established 
under  section  332  of  the  Act  and 
S  428.50,  an  opportunity  to  review  and 
comment  on  die  plan. 

(2)  The  SEA  shall  respond  to  all  timely 
and  substantive  objections  of  the  State 
advisory  coundl  and  indude  with  the 
State  plan  a  copy  of  its  response. 

(c)(1)  Not  less  than  sbcty  days  prior  to 
submitting  the  State  plan  to  the 
Secretary,  the  SEA  shall  give  the 
following  entities  an  opportunity  to 
review  and  comment  on  die  plan: 

(i)  State  board  or  agency  for 
vocational  education. 

(ii)  State  job  Training  Coordinating 
Council  imder  the  Job  Training 
Partnership  Act 

(iii)  State  board  or  agency  for 
postsecondary  education. 

(2)  Comments  (to  the  extent  those 
comments  are  received  In  a  timely 
fashion)  of  entities  listed  in  paragraph 
(c)(1)  of  this  section  and  the  SEA's 
response  must  be  included  with  the 
State  plan. 

(Approved  under  OMB  Control  No.  1830- 
0028] 

(Authority:  20  U.S.C.  120e(b)  and  120ea(a)(3) 
(A)  and  (B)) 

{428.14   Wtisnsrs  amendments  to  sStala 
plan  required? 

If  an  amendment  to  the  State  plan  is 
necessary,  the  amendment  must  be 
submitted  to  the  Secretary  not  later  dian 
90  days  prior  to  the  program  year  of 
operation  to  which  the  amendment 
applies. 

CroBS-Reference:  See  34  CFR  7B.140 

(Approved  under  OMB  Control  No.  1830- 

0028) 

(Authority:  20  U.S.C.  1207(a)) 

Subpart  C    How  Does  the  Secretary 
Make  a  Grant  to  a  State? 

9426.20   How  does  ths  Secretary  make 


The  Secretary  determines  the  amount 
of  each  State's  grant  according  to  the 
formula  in  section  313(b)  of  the  Act 

(Authority:  20  U.S.C.  1201b(b)) 

§428.21    HowdoastheSacretarymska 


$426.13   What proeadurss does s Stats 
use  to  sutNnlt  Its  State  pisn? 

(a)  A  SEA  shall  submit  its  Stete  plan 
to  the  Secretary  not  later  than  90  days 
prior  to  the  first  program  year  for  which 
the  plan  is  in  effect. 


(a)  Any  amount  of  any  State's 
allotment  under  section  313(b)  of  the  Ad 
that  the  Secretary  determines  is  not 
required,  for  the  period  the  allotment  is 
available,  for  carrying  out  that  State's 
plan,  is  reallotted  to  other  States  on 
dates  that  the  Secretory  may  fix. 

(b)  The  Secretory  determines  any 
amounts  to  be  reallotted  on  the  basis 
of— 


I 
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(1)  Reports,  filed  by  the  Ststes.  of  the 
iBPunts  leqiired  to  cany  oot  tibeir  State 
plans;  and 

(2)  Otfwr  inlonBatk»  available  to  die 
Secieta^* 

(c)  ReaSotraents  are  made  to  other 
States  fai  proportion  to  tlnee  States* 
original  allotments  for  the  fiscal  year  in 
which  aliotnents  originally  were  nade, 
unless  the  Secretary  redsces  a  State's 
proportionate  share  by  the  amount  the 
Seaetary  estinates  %i^  exceed  the  som 
the  Stste  needs  and  will  be  able  to  ose 
onder  its  plan. 

(d)  Ite  total  of  any  reductions  made 
under  paragrqih  (e)  of  tills  section  is 
reallotlad  among  those  Slates  whose 
proportionate  shares  «vere  not  re<taoed. 

(e)(1)  Any  amount  reallotted  to  a  State 
diving  a  fiacal  year  is  deemed  part  of 
the  State's  allolment  for  that  fiscal  year. 

(2)  A  reallotment  of  funds  from  one 
State  to  another  State  does  not  extend 
the  period  of  time  in  wWcfa  tiie  fimds 
must  be  obUgated. 

(Authority:  20  U.S.C  120lb(c]) 


f426J2 

MShl.. 

enons  iwaono  10  pfognsn  i 
evaluations? 

The  Secretary  considers  the  followiag 
aiteris  in  spproving  a  State's 
description  of  efforts  relating  to  program 
reviews  and  evaluations  under  section 
342(cKlS)  of  dM  Act  and  1 42S.12(aXl5l: 

(a)  The  extent  to  which  Ae  State  will 
have  ^active  prooedmes  for  using  the 
findings  of  prapam  reviews  and 
evahmtions  to  identify,  on  a  timely 
basis.  dKwe  programs,  servicas.  snd 
activities  under  ths  Act  diet  sie  not 
meeting  the  educational  goals  set  forth 
in  the  State  plan  and  approved 
applications  of  eligible  recipients. 

(b)  The  adequacy  of  the  State's 
procedures  for  effecting  timely  changes 
that  will  enable  programs,  services,  and 
acthrities  identified  ander  pere^apJi  (a) 
of  this  section  to  meet  tlia  educational 
goals  in  the  State  plan  and  approved 
applications  of  eligible  recipients. 

(c)  The  extent  to  which  the  State  will 
oontinoe  to  review  thoss  programs, 
activities,  and  senricos,  and  effect 
birtiier  changes  as  nsoessary  to  meet 
those  educational  goals. 

(Approved  under  OMB  Control  No.  1830- 
0610) 

(Authority:  20  U.S.C  1200a(c}(13]  and  1207a) 


(a)  Hie  Secretsiy  approvss.  witUa  flO 
dsys  of  recsipi.  a  SUte  plan  or 
smendmant  that  the  Secretary 
determines  complies  with  ths  a^ipUcafale 
provisions  of  the  Act  and  ths 
regulations. 


(b)  In  approving  a  State  plan  or 
amendment  the  Secretary  considers  any 
infarmatioB  oubmitlBd  in  acoordanoe 
widii42B.13(b)and(c). 

(c)  The  Secretary  notifies  the  SEA.  in 
initing,  of  the  granting  or  withholding  of 
approval. 

(d)  Ite  Secretary  does  not  finally 
disapprove  a  State  plan  or  amendment 
without  first  affordfeig  die  State 
reasonable  notice  atid  opportunity  for  a 
hearing. 

(Authority:  20  U.SC.  120S(b),  120ea(a}(3).  and 
1207(b)) 


Subpart  O— How 

Award  to  an  EHgiblBflocipient? 


GonliactT 


for  a  sut>grant  or 


The  following  eligible  recipients  may 
apply  to  die  SEA  for  an  award: 

(a)  A  local  educational  sgency  (LEA) 

(b)  A  public  or  private  nonprofit 
agency,  orgsnizatioo,  or  institution. 

(c)  An  L£A  or  public  or  private 
nonprofit  agency,  organization,  or 
institution  apply  on  behalf  of  a 
consortimn  that  inchdes  a  for-profit 
agency,  organization,  or  institution  tiiat 
can  ntdcs  a  significant  contributian  to 
attaining  the  objectives  of  the  Act. 

(Auduittr  »  VJ&Xl  12a3a(aKl).  (2)) 

S426J1    How  does  a  Stats  award  funds? 

(a)  In  selecting  local  recipients,  if 
appropriations  under  this  program 
exceed  the  SllS.387'/X)0  appropriated  in 
the  Fiscal  Year  1981  appropriation  for 
the  basic  grant  [Mogram.  a  SEA  shall 
give  preference  to  mose  local  applicants 
that  have  demonstrated  or  can 
demonstrate  a  <»pability  to  recruit  atid 
serve  edocationaDy  disadvantaged 
adults. 

(b)  A  SEA  shall  snvard  fonds  on  the 
basis  of  applications  submitted  by 
eligiUe  rsidpients. 

(c)  in  reviewing  a  local  application,  a 
SEA  shall  deteraiine  that  the  application 
contains  the  followhw: 

(1)  A  description  of  current  pro-ams, 
activitias,  and  ssrvfces  receivii^ 
assistance  from  Federal.  State,  and  local 
sources  that  provide  adult  education  in 
the  geomaphic  area  proposed  to  be 
served  by  the  applicant 

(2)  A  description  of  cooperative 
arrangamenta  (inrfading  anangementa 
with  business,  industry,  and  volunteer 
literacy  ocganizatioM  as  appropriate) 
tiiat  have  been  made  to  ddiver  servicss 
toadidls. 

(3)  Assurances  that  the  adult 


activities  tiiat  tim  appHcat  praposoa  to 
provide  are  ooordiaatsd  with  and  not 
duplicative  of  progsams,  services,  or 
■ctivitiss  made  available  to  adulta 


under  other  Federal,  Stste,  and  local 
programs,  Inclucfing  tite  job  Training 
Partnership  Act  the  Carl  D.  Perkins 
Vocational  Education  Act,  the 
Rehabilitation  Act  of  1973,  the 
Education  of  the  Handicapped  Act,  the 
Indian  Education  Act  die  (figher 
Education  Act  of  1965,  snd  the  Domestic 
Volunteer  Service  Act 

(4)  Any  other  information  the  SEA 
considers  necessary. 

(d)  In  reviewiug  a  local  aj^lication,  a 
SEA  may  consider  the  extent  to  whidi 
the  application — 

(1)  Identifies  the  needs  of  the 
population  proposed  to  be  served  by  the 
applicant 

(2)  Proposes  activities  that  are 
designed  to  reach  educationally 
disadvantaged  adults: 

(3)  Deecrifaes  a  project  that  gives 
special  emphasis  to  adalt  basic 
education: 

(4)  Describes  adequate  outreadi 
activities,  such  as — 

(i)  Flexible  adiedoles  to  accommodate 
the  greatest  number  of  adults  who  are 
educationally  (Ksadvanltaged; 

(ii)  Location  of  facilities  offering 
programs  tiiat  are  convenient  to  large 
concentrations  of  die  sdult  populations 
identified  by  the  State  hi  its  four-year 
State  plan  or  how  the  locations  of 
facilities  will  be  convenient  to  public 
transportation:  and 

(ill)  The  availability  of  day  care  and 
transportation  services  to  participants  in 
the  project; 

(5)  Describes  proposed  programs, 
activities,  and  services  that  address  the 
identified  needs; 

(6)  Describes  the  resources  available 
to  the  applicant— other  than  Federal  and 
State  adult  education  foods— to  meet 
those  needs  (e.g..  funds  provided  imder 
the  lob  Training  Partnenfaip  Act  the 
Carl  D.  PeiUns  Vocsti<mal  Education 
Act  the  Rehabihtation  Act  of  1873.  the 
Education  of  the  Handicapped  Act,  the 
Indian  Education  Act  fre  Higher 
Education  Act  of  1965,  or  the  Domestic 
Volunteer  Service  Act  and  local  cash  or 
in-kind  contributions):  and 

(7)  Describes  project  objectives  that 
can  be  aooomplished  within  the  amount 
of  the  applicant's  budget  request 

(e)  Aa  SEA  may  not  approvs  an 
application  from  a  public  or  private 
agemy,  organixatioii.  cr  inatitution  other 
than  an  LEA  unices  the  spplicant— 

(1)  Provides  sssHcanas  to  the  State 
that  Um  apphcabla  LEA.  located  in  the 
same  d^.  county.  towasUp,  school 
district  or  other  political  subdivision  of 
tiie  State  to  be  ssrvsd  by  the  applicant 
has  besD  eonsultsd; 
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(2)  Provides  the  sppHcable  LEA  die 
opportuBtty  to  rowment  on  the 
application;  and 

(3)  Provides  the  comments  of  die  LEA 
and  any  responses  as  an  attachment  to 
the  application. 

(f|  An  SEA  may  not  approve  an 
aiylication  from  a  oaneoftHHs  thai 
inchidee  a  for-prafil  agsBcy, 
organization,  or  institution  unless  the 
State  has  first  detHiuaed  dmt— 

(1)  lbs  for-profit  eitity  can  make  a 
significant  contiibutioa  to  attainfaig  the 
objectives  of  the  Act; 

(2)  The  LEA.  or  public  or  private 
nonprofit  agency,  oiganizatioo,  or 
institutioa,  wffl  enter  into  a  contract 
with  the  for-profit  agency,  organiiatinn, 
or  institution  for  the  tstahlishwsnl  or 
ftxpintiffn  of  programai  and 

(3)  Tbs  apfdicant  if  not  an  LEA.  has 
met  the  requiremente  of  paragraph  (f)  (1) 
through  (3)  of  this  section. 

(g)  u  an  SEA  awards  funds  to  s 
consortium  that  includes  s  for-profit 
agency,  ntganiiatinn,  or  toslitatiua.  te 
award  anst  be  made  dbeedy  to  the  I2A 
or  public  or  private  oraprrat  agency, 
oigamzBiion,  or  lusuiunon  uiai  applies 
on  behalf  of  the  consortium. 

(Appnivaa  widsr  OIA  Canbei  Mo.  IM^ 
OSM) 

(AoteKr.  20  use  ians(«)  ad  laota^^fiB 


{426.12   Whalsrs 


InaiiulieMlBSd  tadMduairt 


(s)  An  SEA  shaH  use  not  lees  dMD  10 
percent  of  ito  grant  for  educational 
programs  fior  criminal  oflieuden  in 
corrections  institntions  and  for  other 
instituttoaalized  adults.  Tluse  programs 
may  includ^^ 

(1)  Academic  propams  fb»— 
(i)  Basic  edacstioB  with  special 

emphasis  on  reading,  writing, 
vocabulary,  and  arttfaaaetic; 

(li)  Special  edocatiaa  programs  aa 
defined  by  State  law; 

(iH)  niingual  or  Ef^gBsh-as-a-second- 
language  prrarams;  and 

^)  Secondary  school  cre^t  programs; 

(2)  Vocational  training  programs; 

(3)  Library  development  and  library 
service  programs; 

(4)  Corrections  education  prograaM, 
training  for  tpocher  perswuirl 
specializing  in  corrections  education, 
particulady  courses  in  sodal  educatioa, 
basic  skiBs  fautructiaB,  and  abnormal 
psychology; 

(5)  Guidance  and  rounseling 
programs; 

(6)  Suivortivs  services  for  criminal 
offenders,  widi  special  emphasis  on  the 
coordinatioo  of  educational  ssrvicsa 
with  sgendes  fiunishiag  servicBS  to 
criminal  offsnders  after  their  relosss; 
and 


(7)  Cooperative  y 
educational  institations,  ( 
based  organizations  of  demcmstrated 
effectiveness,  and  the  private  sector  that 
are  designed  to  provide  education  and 
training. 

(b)(1)  An  SEA  shall  establish  ito  own 
statewide  aiteris  sad  priorities  for 

education  aad  eteatioB  for  otker 
iuatHstioHBHusd  sdahs. 

(2)  An  StsA  niell  determine  that  an 
appficatian  proposing  a  project  under 
paragraph  (a)  of  this  section  contsins 
the  information  in  liSASHc)  and  any 
other  iafarmation  the  SEA  considers 
necessary. 

(Authority:  20  U.S.C  t209a(a)(3].  (b)(1)  sad 
1204) 

f 


(til)Aa 
considers  sf 

(AotiMriir  29  HAG  laBsMm  sod  no4 


(a)  An  SEA  shaO  use  not  less  than  10 
poont  of  ite  grant  for— 

(1)  Special  pn^ecte  that  win  be 
canted  eisl  in  fortberanoe  of  the 
pwpoeea  of  d»  Act  dmt  wifi  bo 
cooftfiaated  widi  odwr  programe  fimded 
under  dte  Act,  and  that— 

(i)  Involve  the  use  of  innovativa 
mediods  (including  mediods  fior 
educating  adulta  with  handicaps, 
homeless  adults,  and  addte  of  fimited 
Enipin  profidency),  systems,  msterisls, 
or  pro-ams  dMt  may  haw  nationu 
significance  or  wOl  be  of  spadal  value  in 
promoting  effective  programs  under  the 
Actor 

(ii)  Involve  {uograms  of  adult 
education,  indnding  education  for 
adulta  with  handicaps,  homeless  sdults. 
and  adulta  of  limited  EngUsh 
proficiency,  whiai  are  part  of 
community  sdiotd  programs,  carried  out 
in  cooperation  with  odier  Federal.  State, 
or  locd  programs  that  have  unusual 
promise  in  promoting  a  comprehensive 
or  coordinated  approadi  to  die  problems 
of  adulta  wldi  educational  defidendes; 
and 

(2)  Training  persons  engaged,  or 
preparing  to  engage,  as  personnel  in 
programs  designed  to  carry  out  the 
purposes  of  the  Act 

(b)(1)  An  SEA  shall  establish  ito  own 
statewide  criteria  and  priorities  for 
providing  and  administering  spedal 
experimental  demons  tratfon  projecte 
and  teadier  training  projects. 

(2)  Ths  SEA  shall  detamims  dmt  aa 
appUcation  proposing  a  project  aader 
paragraph  (a)  (rf  this  sectkm  contains— 
(i)  Ths  information  ia  1 42&31(c); 
(ii)  Plans  for  continuing  dm  acthrittes 
and  swvioas  wdsr  the  project  after 
completion  of  the  project's  funding 
under  the  Act;  aad 


ItotbrflSMi? 


or 


(aKl)  Beginning  with 
1901  grant  la  yaat  that  to 
after  July  1.1991  from 
appnvrteted  in  toe  fiecal  year  1981 
appropriation^  aa  SEA  may  use  an 
thanSperosntof  itagrantor ' 
whidwver  is 
reasonable  State  administrative 

(2)  For  i^anto  awarded 
appropriatsd  for  fiscal  yaars  prior  to 
fiscal  yssr  uei  (psnte  awarded ' 
Iulyl.l981)»anSEAaBay  ' 
what  percent  of  ite  grant  is 
aad  leaeonabk  for  Stato 
ooetSk 

(b)(1)  At  least  86  perosat  of 
rsdpisBt's  award  from  dm  SEA  aaaat  be 
expended  for  adidt  educatin 
instructional  activitiea. 

(2)  The  romaiadsr  may  be 
local 

noninstructisanl 
pl( 


personnel  development,  i 

reasonable. 

(3)b< 

cost  bmita  under  paragraidi  (b)(2)  of  tfate 
section  would  be  iasdBBdcnt  far 
adequate  planning,  administration. 


coordination  of  programs  supported 
under  d»  Act  dw  8BA  shall  aagotiate 
with  leoal  grant  tsdptente  to  ssdar  to 
deteradae  an  adequate  levd  of  fanda  to 
be  used  for  waitoitrirflnaal  pmpoaaa. 
(Amhorftr  aoU&C  t3alb,  and  uoHeU 

S4264t 


(s)  lbs  Fedetd  diare  of « 
made  sndsr  a  Slate  irian  for  any  of  dm 
50  States,  the  Distrid  of  Culimbia.  and 
the  Commonweett  of  Paerto  Rico  may 
not  sxeeed 

(1)  90  percent  of  die  ooete  of 
carried  out  with  the  fiscal  year 
grant  (a  port  that  to  awarded  i 
after  laly  1. 1868  from  haida 
appropriated  to  the  fiacal  yeai 
appropriation); 

(2)  80  peroenl  of  dm  ooel  of 
caniad  oat  wridi  die  fiacai  yearnai 
grant  (a  gnutt  Aat  to  awarded  SB  sr 
after  Iu|yl«M8BfcaBB  lands 
appropriaSsd  to  As  fiacai  yaarflSg 
appi  mwiatifwi); 

(3)  86  paioent  of  dm  ooete  of 
caotod  ool  wHk  the  flacal  year 
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grant  (a  grant  that  ia  awarded  on  or 
after  July  1. 1990  from  funds 
appropriated  in  the  fiscal  year  1990 
appropriation); 

(4)  80  percent  of  the  cost  of  programs 
carried  out  with  the  fiscal  year  1991 
grant  (a  grant  that  is  awarded  on  or 
after  July  1, 1991  from  funds 
appropriated  in  the  fiscal  year  1991 
appropriation):  and 

(5)  75  percent  of  the  costs  of  programs 
carried  out  with  the  fiscal  year  1992 
grant  (a  grant  that  is  awarded  on  or 
after  July  1. 1992  frt)m  funds 
appropriated  in  the  fiscal  year  1992 
appropriation)  and  from  each  grant 
thereafter. 

(b)  The  Federal  share  for  American 
Samoa,  Guam,  the  Northern  Mariana 
Islands,  the  Trust  Territory  of  the  Pacific 
Islands  (Republic  of  Palau),  and  the 
Virgin  Islands  is  100  percent 

(c)  The  Secretary  determines  the  non- 
Federal  share  of  expenditures  under  the 
State  plan  by  considering — 

(1)  Expenditures  bom  State,  local,  and 
other  non-Federal  sources  for  programs, 
services,  and  activities  of  adult 
education,  as  defined  in  the  Act,  made 
by  public  or  private  entities  that  receive 
from  the  State  Federal  funds  made 
available  under  the  Act  or  State  funds 
for  adult  education;  and 

(2)  Expenditures  made  directly  by  the 
State  for  programs,  services,  and 
activities  of  adult  education  as  defined 
in  the  Act. 

(Authority:  20  U.S.C.  1209(a):  48  U.&C.  1681) 

1 43*;^Wh8t  Is  ttw  malntenanca  of  effort 
ra^ulratnent? 

(a)(l)(i)  Basic  standard.  Except  as 
provided  in  S  428.43,  a  State  is  eligible 
for  a  grant  from  appropriations  for  any 
fiscal  year,  only  if  the  Secretary 
determines  that  the  State  has  expended 
for  adult  education  fit)m  non-Federal 
sources  during  the  second  preceding 
fiscal  year  (or  program  year)  an  amount 
not  less  than  the  amoimt  expended 
during  the  third  preceding  fiscal  year  (or 
program  year). 

(ii)  The  Secretary  determines 
maintenance  of  effort  on  a  per  student 
expenditure  basis  or  on  a  total 
expenditure  basis. 

(2)  Meaning  of  "second  and  third 
preceding  fiscal  years  for  program 
years}. "  For  purposes  of  determining 
maintenance  of  effort,  the  "second 
preceding  fiscal  year  (or  program  year)" 
is  the  fiscal  year  (or  program  year)  two 
years  prior  to  die  year  of  the  grant  for 
which  the  Secretary  is  determiniiu  the 
SUte's  ellgibUity.  The  "third  preceding 
fiscal  year  (or  program  year)"  is  the 

fiscal  year  (or  program  ysai^  three  years 
prior  to  the  year  of  the  grant  for  yAOxh 


the  Secretary  is  determining  the  State's 
eligibility.  | 

Bxample  ' 

Computation  baaad  on  fiscal  year.  If  a 
State  diooBM  to  uae  the  fiscal  year  as  the 
basis  for  its  maintenance  of  effort 
computations,  the  Se<a«tary  determines 
whether  a  State  is  eligible  for  the  fiscal  year 
1988  grant  (a  grant  that  is  awarded  on  or  after 
July  1, 1980  from  funds  appropriated  in  the 
fiscal  year  1988  appropriation]  by  comparing 
expenditures  from  the  second  preceding 
fiscal  year— year  1987  (October  1. 1988— 
September  30, 1987)— «vith  expenditures  from 
the  tliird  preceding  fiscal  year— year  1988 
(October  1, 1985— September  30, 1988).  If 
there  has  been  decrease  in  expenditiuvs  from 
fiscal  year  1988  to  fiscal  year  1987,  the  State 
has  maintained  effort  end  is  eligible  for  its 
fiscal  year  1989  grant. 

Computation  baaed  on  program  year.  If  a 
State  chooses  to  use  a  program  year  running 
from  July  1  to  June  30  as  the  basis  for  its 
maintenance  of  effort  computation,  the 
Secretary  determines  whether  a  State  is 
eligible  for  funds  for  the  fiscal  year  1989  grant 
by  comparing  expenditures  from  the  second 
preceding  program  year— year  1987  (July  1, 
198e-)une  30, 1987)— with  expenditures  from 
the  third  preceding  program  yeai^-year  1988 
(July  1, 1985-)une  30, 1886).  If  there  has  been 
no  decrease  in  expenditures  from  program 
year  1986  to  program  year  1987.  the  State  has 
maintained  effort  and  is  eligible  for  its  fiscal 
year  1989  grant. 

(b)  Expenditures  to  be  considered.  In 
determining  a  State's  compliance  with 
the  maintenance  of  effort  requirement, 
the  Secretary  considers  the  expenditures 
described  in  S  426.41(c). 

(Authority:  20  U.S.C.  1209(b)) 

9426.43    UiNtarwttatcircuiiMtancMmay 
the  Secretary  waive  tlM  maintenance  of 
effort  requirement? 

(a)  The  Secretary  may  waive,  for  one 
year  only,  the  maintenance  of  effort 
requirement  in  S  42&42  if  the  Secretary 
determines  that  a  waiver  would  be 
equitable  due  to  exceptional  or 
uncontrolled  circumstances.  These 
circumstances  include,  but  are  not 
limited  to,  the  following: 

(1)  A  natural  disaster. 

(2)  An  unforeseen  and  precipitous 
decline  in  financial  lesources. 

(b)  The  Secretary  does  not  consider 
tax  initiatives  or  referenda  to  be 
exceptional  or  uncoatroUable 
circumstances. 

(Authority:  20  U.S.C.  ia09(b)(2)) 

942M4   How  does*  State  request  a 
waiver  of  tt»s  maintenance  of  effort 

An  SEA  seeking  a  waiver  of  the 
maintenance  of  effott  requirement  in 
§  428.42  shall— 

(a)  Submit  to  the  Secretary  a  request 
for  a  waiver  and 

(b)  Include  in  the  request^ 


(1)  The  reason  for  die  request;  and 

(2)  Any  additional  ii^ormation  the 
Secretary  may  require. 

(Approved  under  0MB  Control  Na  1830- 
OSlO) 

(Authority:  20  U.S.C  1200(b)(2)) 

{428.45   How  does  ttte  Secretary  eompute 
maMananoe  of  effort  bi  ttte  event  of  a 


If  a  State  has  been  granted  a  waiver 
of  the  maintenance  of  effort  requirement 
that  allows  it  to  receive  a  grant  bom 
appropriations  for  a  fiscal  year,  the 
Secretary  determines  whether  the  State 
has  met  that  requirement  for  the  grant  to 
be  awarded  for  the  year  after  the  year  of 
the  waiver  by  comparing  the  amount 
spent  for  adult  education  from  non- 
Federal  sources  in  the  second  preceding 
fiscal  year  (or  program  year)  with  die 
amount  spent  in  the  fomth  preceding 
fiscal  year  (or  program  year). 

Example 

Because  exeptional  or  uncontrollable 
circumstances  prevented  a  State  &t>m 
maintaining  effort  in  fiscal  year  1967 
(October  1, 1986-Septembtr  3a  1987)— or  in  a 
program  year  1987  running  from  ]uly  1, 1988- 
June  30, 1987— at  the  level  of  fiscal  year  1986 
(October  1, 1985-September  30, 1988)— or 
program  year  1988  (July  1, 1985-June  3a  1988), 
the  Secretary  grants  the  Slate  a  waiver  of  the 
maintenance  of  effort  reqiMrement  that 
permiU  the  SUte  to  receive  its  fiscal  year 

1989  grant  (a  grant  that  is  awarded  on  or  after 
July  1, 1989  from  funds  appropriated  in  the 
fiscal  year  1989  appropriatton).  In  order  to 
determine  whether  a  State  has  met  the 
maintenance  of  effort  reqiMrement  and 
therefore  is  eligible  to  receive  its  fiscal  year 

1990  grant  (the  grant  to  be  awarded  for  the 
year  after  the  year  of  the  waiver),  the 
Secretary  compares  the  State's  expenditures 
bom  the  second  preceding  fiscal  year  (or 
program  year)— fiscal  year  1988  (October  1, 
1987-September  3a  1988)  or  program  year 
1988  Quly  1. 1987-June  3a  1988)— with 
expenditures  from  the  fourth  preceding  fiscal 
year  (or  program  yeai^ year  1986.  If  the 
expenditures  fit>m  fiscal  year  (or  program 
year)  1988  are  not  less  thaa  the  expenditures 
from  fiscal  year  (or  program  year)  198a  the 
State  has  maintained  effort  and  is  eligible  for 
its  fiscal  year  1990  grant 

(Authority:  20  U.S.  1209(b){2)) 

for  proQi  am 
bya 


S  426.46    What 
reviews  and  ovahiaaena 


(a)  An  SEA  shall  provide  fiw  program 
reviews  and  evaluations  of  all  State- 
administered  adult  education  programs, 
services,  and  activities  it  assists  under 
the  Act  The  SEA  shall  use  its  program 
reviews  and  evaluations  to  assist  LEAs 
and  other  recipients  of  ibnds  hi  planning 
and  operating  the  best  possible 
programs  of  adult  education  and  to 
improve  the  State's  profams  of  adult 
education. 
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(b)  In  let  iewfng  progntm.  la  SEA 
shall,  dudnt  tha  ibur^Mi  pasiad  oi  tiw 
State  plan,  gafher  and  analyze  data  oa 
the  efiectivenesa  of  all  State- 
admhiistered  tidah  edacattoi  pragrama, 
services,  and  activitiea-^ncluduig 
standardized  test  data— to  detenniae 
the  extent  to  wUcb— 

(1)  Hie  State's  adall  education 
programs  aie  achieving  the  gods  in  tte 
State  plan,  including  the  goal  of  servlDg 
educationally  cBaadvantaged  "dvJtfi  i*"^ 

(Z)  Grant  recipients  have  improv^ 
their  capacity  to  achieve  the  purposes  of 
die  Act 

(c)(ll  An  SEA  shall  dur^  the  taar- 
year  period  of  the  State  plan,  evaluate  in 
qualitative  and  quantitative  terms  Ae 
effectiveness  of  programa.  services,  sutid 
activities  conducted  by  at  least  ooe- 
third  of  the  local  recipients  of  fbnda. 

(2)  The  recipients  die  State  evaluates 
must  be  representative  of  all  recipients 
in  the  State. 

(3)  An  evaluation  must  consider  the 
foDowing  factors: 

(1)  Flamiing  and  content  of  die 
programs,  services,  and  activities. 

(ii)  Curriculum,  instructional 
materials,  and  eqaipment 

(iii)  Adeqjuacy  axui  qualificattona  of  ail 
personnel. 

(ivj  Effect  of  die  program  on  the 
sobseqnent  woric  experience  of 
parttdpanfs,  completers,  and  graihiates. 

fv)  Achievement  of  die  goals  set  forth 
in  the  State  plan. 

(vi)  Extent  to  which  educationally 
disadvantaged  adults  are  being  served 

(vti)  Extent  to  vdiidi  local  redirieBts 
of  funds  have  improved  dieir  capacity  to 
achiew  the  purposes  of  the  Act. 

(viii)  Other  factors  that  affect  program 
opeiaQtHis.  as  ueteiiuined  xij  dio  SEA 

(dJpJWIdringtfdaysofdwcteseof 
eaoi  piugiam  year,  nie  SEA  shan  sobnnt 
the  following  to  tlie  Secrelarj^ 

(i]  the  hiformation  hi  f  42&lO(b)(10). 

(il)  A  report  on  die  ^EA's  activities 
under  paragraph  (b)  of  tUs  section. 

(iii)  A  report  on  the  SEA's  activities 
under  paragraph  (c)  of  this  section. 

(2)  Trie  reports  desulbed  in 
paragraphs  (d)(ll  (H)  and  fiB)  of  this 
section  most  indude  ■■ 

(i  J  laB  lesults  of  any  program  reviews 
and  evaluations  performed  during  die 
program  year,  and  a  descnptfon  oi  how 
the  SEA  used  the  program  review  and 
evahiaUott  process  to  make  necessary 
changes  to  uupiuve  piugiuuis!  and 

(H )  Tne  conments  and 
reconmwRdatloDt  of  the  State  aiKIsuty 
comcn,  fia  ooiDCu  Das  been 
csiaiNiaueu. 

(e)  If  an  SEA  has  established  •  State 
aovieory  cobbcH  qb  aoidt  edncatian 
under  1 42BJK11  Ae  SEA  sfaril— 


(1)  ObUin  appieeal  of  die  plan  foe 
program  reviews  and  evaluationa  frees 
the  State  advisory  coandl;  and 

(2)  bfiofm  the  State  adviaoiy  cotaidi 
of  thu  r<iiiilli  nf  iiiimiii  iBsiewa  aiwl 
evaluations  so  that  the  State  adviaoiy 
council  may  perform  its  duties  under 
section  332(fK3)  of  die  Act 

Note  to  i  42648:  b  addition  to  i»  Adult 

Program  in  this  part  42a  Stat»«teiaMved 

adult  eriaeatiaB  prepai 

administered  Worlq)lace  I 

(SeeMCi>Rp«t433)a 

administered  English  mtiiLi  ftuyaui  (See 

34  CFR  part  434). 

(Approved  under  0MB  Control  No.  1830- 

0510) 

(Authority:  20  U.S.C  120Sa(I)(3)  and  1207a) 


offa 


Adniinlatmlive 
State? 


jl  426J0^  Wtwt  are  a  Mate's        _^^_  _ 
reeponeMWiea  resavdhiQaSlataadviaofy 

(a)  A  State  that  receives  nBHSs  under 
section  313  of  the  Act  may — 

(1)  Estabnni  a  State  advisory  cooncili 
or 

(2)  Designate  an  existing  body  as  die 
State  advisory  counciL 

(b)  If  a  State  elects  to  establish  or 
designate  a  State  advisory  council  on 
adult  education,  the  fdlowing 
provisions  apply: 

(1)  The  State  advisory  cotmcfl  must 
comply  with  U  42SA  and  42^52. 

(2)  The  Governor  appoinis  maabtn  to 
the  State  advisory  coencil  in  aoooedaaee 
widi  sectiott  332(c)  of  die  Act 

(3)  Goats  incned  for  a  State  advisory 
council  must  be  counted  as  part  of  the 
aBowable  State-edmiRistratfve  costs 
under  the  Act 

(4)  The  Governor  determines  the 
amount  of  fimdfng  available  to  a  State 
advisory  coimcfl. 

(SKi)  A  State  advisory  council 
determines  its  own  staffing  needs, 
widiin  die  budget  ertablisbed  by  die 
Governor; 

(M)  A  State  adviaory  ooiudl's  staffing 
may  include  professional,  technical,  and 
clerical  peramnel  aa  BMy  be  necessary 
to  enable  the  coandl  lo  cany  eel  ita 
fundiona  tmder  the  AcL 

(8)  Meiriiers  of  a  SUIB  advisery 
council  and  ita  staff,  while  sarvhig  on 
the  busineea  of  the  coendl.  may  receive 
subsMeaoe.  travel  ainwunces,  and 
Gamvensalion  hi  aoGordaaee  widi  Stale 
law  and  icgalBtlens  and  Sale  practfcee 
appHesMeto] 

COB 


araf 


(aJtll  Ihe  membersh^  of  a  SCate 
advisny  uummll  may  broadly  represent 
citizens  and  giunpa  wlttdn  the  Slate 


ThecouMfli 


(i) 

(ii)  Private  and  pobiie 
employment; 

(iii)  RecoffdBed  State  labar 
organiaaticnr. 

(iv)  Mvata,  volantary,  or 
literacy  eiianimians; 

(v)  librariee;  and 

(vi)  State  eoonondc  deselupuisnt 
agendes. 

(2)  The  State  shd 


adviaoty  cnonriT  of— 

(i)  Urban  and  raral  i 

(ii)Woaien: 

(iii)  Rnauiia  with  h-uidfaxpa!  i 

P^Radaiandedmici 

(h)(1)  An  SEA  shall  certify  10  the 
Secretary  die  eetablishinsnl  of,  aad 
meaaberaUpoC  ite  State  adviaory 
coundl. 

(2)  The  certification  MMt  be 
submitted  to  the  Secretary  prior  to  the 
beginning  of  any  program  year  in  which 
the  State  desires  to  receive  a  grant 
under  the  Act 

(c)  Members  must  be  appointed  for 
fined  and  sSsnsrad  tenu  and  may 
serve  antil  their  suooessors  are 
Bjyginted.  Aay  vacancy  ia  the 
membersbip  of  the  council  Blast  be  BBed 
in  the  same  maimer  as  the  original 
appoJntment,  Any  member  of  the  council 
may  be  removed  far  cause  in 
accordance  with  procadurea  established 
bydiecaundL 

(Approved  under  0MB  Control  No.  mo- 

0510) 

(Authority.  20  U.S.C  120Sa  Mi.1),  (1^  and  (^ 

i42tJ>  What  are  »eissi]uiis»«iisafe 


(aKl)  The  State  advisoty  oonncii  sfaaH, 
using  pr 


(Authority:  20  U.S.C  1205a  (a),  (d).  (ej) 


(2)  The  State  advisory  council  i 
adopt  rules  that  govern  the  number. 
tJMB.  plnra.  andrnndiirt  nf  miiilhui  sr 
well  as  coundl  operating  piauudaiss. 
The  rules  must  provide  for  at  least  one 
public  meeting  each  year  at  which  the 
general  public  is  given  an  opportunity  to 
expreaa  views  oonoetaiBg  adak 
education  programs  hi  Hm  Slals 

(b)  A  SMS  advisory  eeondl  shaB— 

(1)  Meet  wMi  the  SEA  or  Its 
representative  during  die  planning  year 
to  advise  on  Ac  developannt  of  ae 
State  plan; 


34tia         Fedeid  lUililw  /Vol 

(2)  Review  the  State  plan  before  it  is 
•ubmittedto  the  Secretaiy  and.  if  the 
State  advisory  council  has  substantial 
disagreement  with  the  final  State  plan, 
file  timely  objections  with  the  SEA; 

(3)  Advise  the  SEA  on— 

(i)  Policies  the  State  should  pursue  to 
strengthen  adult  education;  and 

(ii)  Initiatives  and  methods  the  private 
sector  could  undertake  to  assist  the 
State's  improvement  of  adult  education 
programs;  and 

(4)(i)  Approve  the  plan  for  the 
program  reviews  and  evaluations 
required  in  section  3S2  of  the  Act  and 
1 420.46  and  participate  in  implementing 
and  dlsswninsting  ttie  program  reviews 
and  evaluations.  In  approving  the  plan 
for  the  program  revienvi  and 
evaluations,  the  State  advisory  council 
shall  ensure  that  persons  knowledgeable 
of  the  daily  operatiixi  of  adult  education 
programs  are  involved; 

(ii)  Advise  the  Governor,  the  State 
kgidatore,  and  the  general  public  of  the 
State  with  respect  to  the  findings  of  die 
program  reviews  and  evaluations;  and 

(Ui)  Include  in  any  reports  of  the 
program  reviews  and  evaluations  the 
council's  oommento  and 
recommendations. 

(Approved  under  0MB  Control  No.  1830- 
OSlO) 

(Authority:  30  U.&C  U06a  (d)  and  (fl 
1308MeM3)(B)) 
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I4MJ3   MayaStetei 

body  ettiar  Hmh  a  8Me  wMsory  eound? 

(a)  A  State  may  establish  an  advisory 
body  that  is  funded  solely  from  non- 
Federal  sources. 

(b)  The  advisory  body  described  in 
paragraph  (a)  of  this  section  is  not 
required  to  comply  with  the 
requiremoite  of  section  332  of  die  Act 
and  this  part 

(c)  The  non-Federal  funds  used  to 
support  the  advisory  body  may  not  be 
included  in  the  nonfederal  share  of 
ejqienditures  under  the  State  plan 
described  in  1 428.41(c). 

(Authority:  30  VAC.  1200s  and  1200) 

3.  A  new  part  432  is  added  to  read  as 
foUowK 

PART  432-IIATIONAL  WORKPLACE 
LITERACY  PROGRAM 


8m. 

432.1    WhatieteNatiooalWoikplaee 

literacy  Proi^aiiiT 
432J   WhoisaUgibielaraBawaitir 
43U    What  acUviUm  nay  the  SMNtafy 

AindT 

432.4  WhatregnUtiaasappiyr 

432.5  What  dsflnitlaiia  aiipiyT 


Authority:  20  U.S.C 
otherwlM  noted. 


Subpart  B-«ow  Doae  Oae  Apply  for  aa 
AwaidT 

43Z10    Are  preapplicatioiu  required? 
432.11    How  doee  the  lecretary  conalder  a 
preappUcation? 

Subpart  C-How  Does  the  Secretary  Make  an 
AwardT 

43Z20    What  priorities  may  the  Secretary 
eetablishf 

432.21  How  doe*  the  Secretaiy  evaluate  an 
application? 

432.22  What  selection  criteria  does  the 
Secretary  UM? 

432.23  What  additional  factor  does  the 
Secretaiy  conaidait 

Subpart  D— What  Coadltioiia  Must  ba  KM 
After  an  Award? 

432J0   What  other  reiyiiremenU  must  be 

met  under  this  proyam? 
432.31    How  must  proifcta  that  serve  adulU 

with  limited  Bngliak  proficiency  provide 

for  die  needs  of  those  adults? 

1211(a),  unlets 

SubfMTt  A— QMMral 

1432.1  WhMlatheNattonriWortiplaee 

iJHmmij  riuyiainT 

The  National  Workplace  Literacy 
Program  provides  assistance  for 
demonstration  projeota  that  teach 
literacy  skills  needed  in  the  woikplace 
through  exemplary  education 
partnerahips  between  business, 
industry,  or  labor  organizations  and 
educational  organizations. 

(Audiority:  20  U.S.C  1211(a)(1)) 

1432.2  WtwisaNgMttaranaward? 

(a)  Awards  are  provided  to  exemplary 
partnerships  between — 

(1)  A  business,  hidvstry,  or  labor 
organization,  or  private  industry  council; 
and 

(2)  A  State  educational  agency  (%A). 
local  educational  agency  {lEA), 
institution  of  higher  education,  or  school 
(including  an  area  vocational  school  an 
emplojrment  and  training  agency,  or  a 
community-based  organization). 

(b)  A  partnership  Aall  hiclude  as 
partners  at  least  one  entity  from 
paragraph  (a)(l]  of  tids  section  and  at 
least  one  entity  from  paragraph  (a)(2)  of 
this  section,  and  may  include  more  than 
one  entity  bom  each  group. 

(c)(1)  The  partnera  ahalTappIy  jointly 
to  the  Secretary  for  fands. 

(2)  The  partnen  shall  enter  hito  an 
agreement,  in  the  form  of  a  single 
document  signed  by  all  partners, 
designating  one  member  of  the 
partnership  as  the  applicant  and  the 
grantee.  The  agreement  must  also  detail 
the  role  each  partner  plans  to  perform, 
and  must  bind  each  partner  to  every 
statement  and  assurance  made  in  the 
appU^tion. 


(Audiority:  20  UJ8JC.  1211(ii)(4)(A)) 

§4324   What adfvWes may tlw Secretary 
fundT 

The  Secretary  provides  grante  or 
cooperative  agreemento  to  projecte 
designed  to  improve  the  productivity  of 
the  woricforce  through  improvement  of 
literacy  skills  hi  the  workplace  by— 

(a)  Providing  adult  litvacy  and  other 
basic  skills  services  and  activities; 

(b)  Providhig  adult  secondary 
education  services  and  activities  that 
may  lead  to  the  completkin  of  a  hi^ 
school  diploma  or  ito  eqaivalent; 

(c)  Meeting  the  literacy  needs  of 
adults  with  limited  English  proficiency; 

(d)  Upgrading  or  updating  basic  skills 
of  adult  woricers  in  accordance  with 
changes  in  workplace  requirements, 
technology,  products,  or  processes; 

(e)  Improving  the  competency  of  adult 
workers  hi  spealdng,  listening, 
reasoning,  and  problem  solving;  or 

(f)  Providing  educational  counseihig. 
transportation,  and  child  care  services 
for  adult  workers  during'nonwotking 
houn  while  the  woricers  participate  hi 
the  project 

(Authority:  20  U.S.C  1211(a)(3)) 

S432.4   What  regulations  applyT 

The  foUowhig  regulations  apply  to  the 
National  Workplace  Literacy  Prc^ram: 

(a)  The  regulations  in  this  part  432. 

(b)  The  r^ulations  hi  14  CFR  part  425. 
(Authority:  20  U.S.C.  1211(a)) 

S  432iA   What  delMHona  applyT 

(a)  The  definitions  hi  94  CFR  4254 
apply  to  this  part 

(b)  The  following  definitioiu  also 
apply  to  this  part 

Adult  worker  means  an  individual 
who  has  attained  16  years  of  age  or  who 
is  beyond  the  age  of  compulsory  school 
attendance  under  State  law,  and  whose 
receipt  of  project  services  is  expected  to 
result  hi  new  employment  enhanced 
skills  related  to  conthiued  employment 
career  advancement  or  feicreased 
productivity. 

Area  vocational  achooi  means — 

(1)  A  spectalized  high  school  used 
exclusively  or  principiallj  for  the 
provision  of  vocational  education  to 
individuals  who  are  avaftable  for  study 
hi  preparation  for  entering  the  labor 
market; 

(2)  The  department  of  a  high  school 
exclusively  or  principally  used  for 
providing  vocational  education  hi  no 
less  than  five  different  oecupational 
fields  to  hidividuals  who  are  available 
for  study  ta  pr^iaration  for  entering  the 
labor  market; 

(3)  A  tet^flical  taistitutt  or  vocattooal 
schocd  used  exdusively  «r  principally 


Fedwl  Regbtsr  /  Vol.  54.  Na  15Q  /  Friday.  August  18.  1989  /  Rules  «ad  Regulations         aiili 


for  the  provision  oi  vocaticNial  education 
to  individuals  who  have  con4>leted  or 
left  high  school  iwd  who  are  available 
for  study  in  preparation  for  entering  the 
labor  market;  or 

(4)  The  department  or  division  of  a 
junior  college  or  community  college  or 
university  operating  under  the  poUcies 
of  the  State  board  and  that  provides 
vocational  education  in  no  less  than  five 
different  occupational  fields  leading  to 
immediate  employment  but  not 
necessarily  leading  to  a  baccalaureate 
degree,  if,  m  the  case  of  a  sdiool, 
department  or  division  described  hi 
paragraphs  (3)  and  (4)  of  this  definition 
it  admite  as  r^idar  studento  both 
individuals  who  have  completed  high 
school  and  hidividuals  who  have  left 
high  school 

(Authority:  20  US.C  2471) 

Business  and  industry  organizations 
include,  but  are  not  limited  to— 

(1)  For-profit  businesses  or  industrial 
concerns; 

(2)  Nonprofit  bushiesses  or  hidustrial 
concerns,  such  as  hospitals  and  nuning 
homes; 

(3)  Associations  of  business  and 
industry  organizations,  such  as  local  or 
State  Chambers  of  Commerce; 

(4)  Associations  of  private  hidustry 
councils:  and 

(5)  Educational  associations — such  as 
the  American  Association  for  Adult  and 
Continuing  Education,  the  American 
Council  on  Education,  the  National 
Association  for  BiUngual  Education,  the 
National  Association  of  Independent 
Colleges  and  Universities,  or  the 
National  Association  of  Tedmical  and 
Trade  Schools. 

Contractor  means  an  individual  or 
organization  other  than  a  partner  that 
provides  specific  and  limited  services, 
equipment  or  supplies  to  a  partnenhLp 
under  a  contractual  agreement 

Employment  and  training  agency 
includes  any  agency  that  provides — as  a 
substantial  portion  of  ito  activity- 
employment  and  training  services,  either 
directiy  or  through  contract 

Helping  organization  means  an  entity 
other  than  a  partner  that  voluntarily 
assisto  a  partnerahip  by  providing 
services,  technical  assistance,  or  cash  or 
in-kind  contributions  to  the  project 
Helping  organizations  may  not  be 
recipiento  of  funds  from  partners  or 
serve  as  contracton. 

Partner  means  an  entity  included  in 
die  Ust  of  entities  hi  1 43£2(a)  (1)  or  (2). 

Private  indiutry  council  means  die 
private  industry  coundl  established 
under  aecttonl02  of  die  Job  Training 
Partnership  Act  (29  U.S.C  1512). 

Sr<»  means  an  entity  odier  dian  a 
partner  diat  participates  hi  a  pn^ect  by 


providing  adult  woiken  to  be  trahied 
and,  at  the  site's  option,  space  for  this 
training.  A  site  may  not  be  a  recipient  of 
funds  from  partnera  or  serve  as  a 
contractor. 

(Audiority:  20  U.S.C  1211(a)) 

Subpart  B— How  Does  One  Apply  for 
an  Award? 

§432.10    Are preappHcsUena required? 

The  Secretary  may  require  applicanto 
to  submit  preapplicatioiu  by  induding 
that  requirement  in  an  application  notice 
published  hi  the  Federal  Register. 

(Audiority:  20  U.S.C  1211(a]) 


S  432.11    How 

a 


(a)  The  Secretary  considera  a 
preappUcation  if— 

(1)  The  applicant  complies  with  the 
procedural  rides  that  govern  submission 
of  the  preappUcation;  and 

(2)  The  preappUcation  is  submitted  in 
response  to  an  appUcation  notice  that 
requires  preappUcations. 

(d)  If  the  Seoetary  requires 
preappUcations  and  an  appUcant  does 
not  praapply,  the  appUcant  may  not 
apply  for  a  grant 

(c)  If  an  appUcant  submito  a 
preappUcation — 

(1)  The  Secretary- 

(i)  Informs  the  appUcant  that  it  is 
eligible  and  encourages  it  to  apply  for  a 
grant 

(ii)  Informs  the  appUcant  that  it  is 
eligible  but  does  not  encourage  it  to 
apply  for  a  grant  or 

(iU)  Informs  the  appUcant  that  it  is 
ineligible  for  assistance,  and  explains 
why  the  appUcant  is  ineligible;  and 

(2)  An  appUcant  may  apply  for  a  grant 
even  if  the  Secretary  has  not  encouraged 
it  to  apply,  as  described  in  paragraph 
(c)(l)(ii)  of  tills  section. 

(Audiority:  20  U3.C  1211(a)) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

{432.20   What  prtorillea  may  the  Secrete^ 


(a)  The  Secretary  may  announce 
through  one  or  more  notices  pubUshed 
in  the  Federal  Register  the  priorities  for 
this  program,  if  any,  from  the  types  of 
projecto  described  in  paragraph  (b)  of 
this  section. 

(b)  Priority  may  be  given  to  projecto 
training  adidt  wmken  who  have 
inadequate  basic  skills  and  who— 

(1)  Are  currendy  unable  to  perform 
tfadr  jolM  effsctively  or  are  faieUgible  for 
career  advancement  due  to  an  identified 
Isck  of  basic  skills; 

(2)  An  enqrioyed  in  industries 
retooling  widi  h^  techntrfogy  and  for 


whom  trainbig  In  bask  skUIs  is  expected 
to  result  in  contimied  employment 

(3)  Require  trainhig  hi  En^isb-as-a- 
second-language  in  rader  to  increase 
productivity,  to  continue  employment  or 
to  be  eligible  for  career  advancement  or 

(4)  Are  employed  in  an  industry 
adversely  impacted  by  competitiveness 
hi  the  world  economy  and  for  whom 
training  is  expected  to  result  in  the 
increased  competitiveness  of  that 
industry  in  world  maricets. 

(Audiority:  20  U.S.C.  1211(a)) 
143221    Hew 


(a)  Tlie  Secretary  evaluates  an 
appUcation  on  the  basis  of  the  criteria  In 
{432.22. 

(b)  The  Sea«tary  may  award  up  to 
100  points,  including  a  reserved  15 
pointo  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  1 432.22. 

(c)  Subject  to  paragraph  (d)  of  thto 
section,  the  ni«»iitiiiiii  possiUe  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  competition  as 
announced  through  a  notice  published  hi 
the  Federal  Regi^,  the  Secretary  may 
assign  the  reserved  pointo  among  the 
criteria  hi  1432.22. 

(Audiority:  20  U.8.C  1211(a)) 
(432.22   What  aeleclion  orttarta 


The  Secretary  uses  the  following 
criterta  to  evaluate  an  appUcation: 

(a)  Program  factors.  (15  potato)  The 
Secretary  reviews  each  appUcation  to 
deterndne  the  extent  to  whidi  the 
project — 

(1)  Demonstrates  a  strong  relationship 
between  skills  taught  and  the  Uteracy 
requfremento  of  actual  jobs,  especially 
the  hicreased  skiU  requiremento  of  die 
dianging  woriqiUce; 

(2)  Is  targeted  to  adulto  with 
inadequate  skiUs  for  whom  the  training 
described  to  eiqiected  to  mean  new 
employment  continued  employment, 
career  advancement  or  increased 
productivity; 

(3)  Includes  support  services,  based 
on  cooperative  relationships  within  die 
partnendiip  and  from  helpbig 
organizations,  necessary  to  reduce 
burien  to  participation  by  adult 
woricers.  Support  services  could  hiclude 
educational  counselittg,*transpartatton. 
and  child  care  during  non-wocking  houn 
f^dle  aduU  worican  an  participating  In 
a  project  and 

(4)  Demonstntes  the  active 
omnmitment  of  afl  pAitnen  to 
aocompUshing  project  goals. 


i  ¥tL  B^VQ.im  i  Padyr>  AuguH  la,  tern  /Mm  wa^  Rtgntotgns 


■  .^    W    <•     t  ^ 


(b)  EMtaat  afaamift  Hmfnitck  (U 
pointy  Tk»  Sasrafcaq  iwiaw  task 
appUcBtJan  ta  detecniiia  tha  •xteaftl» 

(11  Tha  extani  ta  whkb  tha  fvojBGl 
will  fbcaaQademQiiattaJiad.Daedaf(» 
workptaca  literacy  traialngof  aAiIt 
workerK 

(2J  Tke  adHiuacsr  of  tba  appQcaxii'a 
docuinanlaMoiLaf  tba  aeedk  to  ba 
addressed  by  tba  pn^ect 

(3)  How  those  needs  will  be  met  by 
the  project;  and 

tgibahanaflis  toadukwaikeiaaad 
their  industries  that  wiU  rmdkknm 
meeting  those  needs. 

Id  diaJity  af  training  (15  poiata]  Tba 
Secretary  reviews  each  appHcatisB  to 
determine  the  quality  of  the  tsainug  to 
be  provided  by  the  protect.  iBcIudbig  tba 
extent  to  wbldi  the  ^ofect  wiB— 

tt|  Use  curriculum  matarlBTs  that  aca 
designed  for  adulxa  and  tbaf  reflect  tba 
needs  oC  tba  wtHipface; 

(2T  Uise  isdividtudfzsd  educattonal 
planv  uuveluyttd  JUbilly  by  InstructoEs 
and  adult  learners; 

(3)  Take  place  in  a  readily  accessible 
environment  eonducive  to  addt 
ssanm^  wont 

fvf  noTicfe  uttutn^  tnronur  tba 
partaer  ensaffled  mider  |49S2(8)f2)l 
unless  transferring  this  acttvfly  to  tba 
partner  classifisd  ondar  |4aaL2(a)(l)  to 
necessaiy  and  reasonable  within  the 
framework  of  tbe  prefect 

(d)  Plan  of  operation.  (IZ  pobits]  The 
uecrevfjr  Mvfewa  escB  appncatnit  to 
deterataa  tt»  qaally  of  Ae  {rfan  of 
opasatiaa  Isr  the  pfofsei  iiKfodb«- 

fl)  Iba  qwlBy  ol  ttopivjiBct  Am^ 
espeda^f  A»  avtabMtoMiil  of 
measurable  objectives  for  the  piofeet 
tbat  aea  haaad  oB  Ifae  psafscTa  awsial 
goabe 

tf)  Hm  ajrtart  to  whkb  Hm  plaB  al 


proper  and  efBdent 
the  project 

iil  A  flBacBptton  of 
roles 

in 

(ii)  A  IMIIHIIUJU  us  ^m  BEHI 

carried  out  by  any  contracton 
pla^ 


tha 


roles,  bidudiacany  i 

rnntr1hatiws.sH 

and 

U«>Ai 
ralasofi 

O^HmvVmII  tba  obtacUwa  of  tha 


program; 

(4)TheaaaH»al 
to  use  its 
achieve  eai 


apkn 


[^  How  tkft  appilcaa*  will  ■»■«  tfa^ 
projact  partkipaata  who  ara  otbeawiaa 
aU^Ue  topartlcipel«  am  sdeeted 
without  rtgatd  to  ttca;  ootor  astioaal 
origin,  gender,  age,  or  handicappiqg 
condition. 

(e)  Applicant's  experience  and  quality 
of  hey  penomtteL  (10  posaCa) 

(1)  lie  Secretary  reviews  eoA 
application  to  deteonine  the  extent  of 
the  apfrfhaufls  exptrieiKe  in  p»u»Mhig 
Mtasai^aarvtoeatovpnridiigadtrflK  ' 

19  Tba  Secretwy  la^k  wa  tacb 
appUcatioB  to  deteninc  tba  qua&ly  of 
key  pewse— el  fea  i^pticawt  plana  to  wn 
on  the  project  todudkig— 

(i)  The  qualificatkins,  in  relation  to 
prpfsct  Taqabemeiils.  of  Ae  project 
director,  if  one  is  to  be  used; 

(ii)  The  quafiffeafam  in  retatton  to 
project  requirements,  of  each  of  tfle 
otiiev  Key  pevaoBsial  to  be  asad  to  th^ 

pVOfOS^ 

(iii)  The  time  tbal  eaeb  person 
referred  to  in  perayapbs  (e)(^  fl}  and 
[u/  of  tnta  sectreit  wHr  cquubI^  to  tne 
project:  and 

(iv)  How  Ae  appKcant  as  part  of  fts 
noiKnscrtinuiatui^  SmpKiy  lutsif 
practtceSr  wnl  ensuiv  that  ita  yeisuiBtei 
are  selected  for  employment  widiout 
regard  to  race,  cofor,  natronal  orllgin, 
gender,  age,  or  handicapping  condition. 

(3)  To  determine  persoHnef 
qualiflcatfons  under  paragraphs  [eJiZ]  {i\ 
and  pi)  of  tfits  section,  the  SMretary 
considers — 

(i)  Experience  and  training  tn  fields 
related  to  Ae  objectives  of  tfie  project 

(iil  Expecience  aad  traming  izk  prefect 
management:  and 

(m):  Any  odiec  qualfficafiona  that 
pertain  to  the  (juailty  of  tha  project 

^  Evaluation  pIvL  (10  potota}  The 
Secretary  reviews  aach.  applicalioa  to 
determine  the  quaBly  of  tba  evalaatioQ. 
plan  for  the  project,  Inclucfing  the  extent 
to  which  the  aj^leant's  methods  of 
evaluation — 

(1 J  Are  clearly  explaioed  and 
appropriate  to  the  project: 

(4  To  tba  extent  peaaiUai.  He 
objective  and  produce  data  that  mtm 
quantifiable; 

(3}  Uteaii^  mpatftad  oateoaaes  of  Ike 
participaato  and  bow  tbeaa  oi^EOBiea 
will  ba  Baaaued: 

t4i  faKfaida  avakattoB  ef  effects  OBk  iab 
advancement,  job  performance 
(insbidtoftfwaxaMpl»sBcbetoasaato 
as  prodiKtiivitiy.  aalHsf  and  ntftiattoMiil 
and  job  letaatioB;  apd 

i;iHAi»syBliMslii  thtougtuiuttbe 
pniacl  pa^ad  aad  ysawida  date  tbat  caa 
ba  aaod  by  tha  psoj^  OB  aft  aafaiBt 
basis  for  program  impaowaaiaafc. 

(g) Bu4ti^mAtmti»m^mwm  CB 


o  to  datenniHa  Ifca  extent  to 


Wi 

(1/  The  buo^^et  is  adequate  to  support 
tbe  ptciject, 

(2)  Costs  are  reasonalile  and 
necessaiy  In  relation  to  the  objectives  of 
the  protect;  and 

(31  The  applicant  baa  saiirfmiiad  the 
pusrhast  of  eiyapBifnt  and  suppliaa  to 
oidet  to  devote  a  manimui  aauMBt  of 
resourcea  to  toatracttoaal  satvicc*. 

(AppfOTCQ  ^sioct  ^^^o  Control  Y9o,  t839~ 
0507) 

(Autborttjr  20  (I.S.C  IZnfi]) 

8432.23 

eoMtar^ 

bi  addftfon  to  the  criteria  bi  8  432:22; 
the  Secretary  may  consider  wheAer 
funding  a  particular  af^ScantwoaM 
ii^itove  tha  geo^aphlMl  diatrihaltoB  of 
projects  biadad  under  fcia  prograsa. 


S432.a» 

■tua* 

(a]  An  appHcant  stieB  use  Funds  to 
supplement  and  not  supplant  funds 
otherwise  available  for  the  purposes  of 
this  program. 

(bl  A  pcoiect  may  iaqbide— 

(1)  A  start-ap  pertodbatwcaa  tba  ttoaa 
the  project  ba^aa  aad  Hia  thaa  sanrieea 
are  prcwided  to  aduit  toorintac  aad 

(2)  An  opecaltoiud  paitod  dsei^B 
whidi  tbeaa  sanrioea  aie  provMadl 

(c)  In  partnerehips  in  yi\6dt  eidier  an 
SEA  or  air  LEA  Is  the  grantee,  an  award 
under  this  program  may  be  used  ta 
pay— 

fl}  TOO  percent  of  the  administrative 
costs  incuned  by  an  SEA  OC  as  LEA  to 
establtafatogprojecte  daiiag  tba  start-up 
period  reSscanced  ia  pacas^ph  (b)(1)  of 
thto  sectioQ;  aad 

(2)  70  percoit  oi  dK  coste  of  a  project 
doing  the  opeittonat  pasiod  referenced 
in  paragiafrii  |b)(2)  of  tftis  sectton. 

(d)  !■  pof  hiei  sfupa  to  wrfiicb  any  odier 
eiitiiy  is  tlie  grairtee.  as  award  under 
this  firegiara  may  be  naed  to  pay  79 
percent  of  coste  tocmrod  to  estobHsfdng 
and  operating  the  profact  throu^oot  the 
period  of  the  grant 

(b)CL]  Apcajaa's  stait-up  peitod  Dsay 
not  lastbugBTtbaaflOdaysiand 

(2), 
startHippaitcMkili 
projects. 

(AutharftyfaOJLC  12tt(^)ni  andCtKBH 
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8432J1   MMrmuatprolaetolliati 
aiMiS  wlHi  sniRad  EngNsn  proflctoncy 
provida  for  tlia  neada  of  Ihoaa  adulto? 

(a)  Projects  serving  adults  with  limited 
English  proficiency  or  no  English 
profidency  shall  provide  for  the  needs 
of  these  adults  by  teaching  literacy 
skills  needed  in  the  workplace. 

(b)  Projects  may  teach  workplace 
literacy  skills — 

(1)  To  the  extent  necessary,  to  the 
native  language  of  these  addts;  or 

(2)  Exclusively  m  English. 

(c)  Projects  must  be  carried  out  in 
coordination  with  programs  assisted 
under  the  Bilingual  Education  Ad  and 
with  bilingual  vocational  education 
programs  under  the  Carl  D.  Perkins 
Vocational  Education  Ad. 

(Authority:  20  U.S.C.  1206a(d]  and  1211(a]] 

4.  A  new  part  433  is  added  to  read  as 
follows: 

PART  433-STATE-ADMINISTERED 
WORKPLACE  LITERACY  PROGRAM 

Subpart  A— Gensial 

Sv6C> 

433.1  What  is  the  State-administered 
Woriq)lace  Literacy  Program? 

433.2  Who  is  eligible  for  an  award? 

433.3  What  kinds  of  activities  may  be 
assisted? 

433.4  What  regulations  apply? 

433.5  What  definitions  apply? 

Subpart  B— How  Does  a  State  Apply  fora 
Grant? 

433.10    What  must  the  State  plan  contain? 

Subpart  C— How  Does  the  Secretary  Make  a 
Grant  to  a  State? 

433.20  How  does  the  Secretary  make 
allotments? 

433.21  How  does  the  Secretary  make 
reallotmenta? 

Subpart  O — How  Does  an  Applicant  Apply  to 
a  State  for  an  Award? 

433.30  Who  is  eligible  to  apply  to  a  SUte  for 
an  award? 

433.31  How  does  a  State  carry  out  the  State- 
administered  Woikplace  Literacy 
Program? 

433.32  What  are  the  local  application 
requirements? 

Subpart  E— What  Post-Awaid  Cooditions 
Must  Be  Mel  by  a  Stats  and  Its  Subgrantaas 
and  Cootractocs? 

433.50  What  other  requirements  must  be 
met  under  this  program? 

433.51  What  are  the  program  review  and 
evaluation  requirements? 

433.52  How  must  projects  that  serve  sdults 
with  limited  E^Ush  profideacy  provide 
for  the  needs  of  those  adults? 

AnOority:  20  U3.C  1211a(b).  unless 
otherwise  noted 


5433.1  Wlwtletliaj 
wonipiaoa  unracy  riuyiBinT 

When  the  annual  appropriation  for 
workplace  literacy  equals  or  exceeds 
$50,000,000,  the  State-administered 
Workplace  Literacy  Program  provides 
finandal  assistance  for  adult  education 
programs  that  teach  literacy  skills 
needed  to  the  workplace  Um>ugh 
education  partnerships  between 
busmess,  industry,  or  labor 
organizations  and  educational 
organizations. 
(Authority:  20  U.S.C  1211(b]) 

5433.2  WhelsaligMaforanawardT 

(a)  A  State  educational  agency  (SEA) 
is  eligible  for  an  award  if  the  Secretary 
has  approved  the  State  plan  and 
application  submitted  to  accordance 
with  section  342  of  the  Act  and  34  CFR 
426.10  through  426.13,  and  the  State  plan 
meets  the  requirements  to  \  433.10. 

(b)  If  a  State  is  meligible  to  receive  its 
allotment  under  this  program,  the 
Secretaiy  uses  the  State's  allotment  to 
make  direct  grants  to  applicants  to  that 
State  who  are  qualified  to  teach  literacy 
skills  needed  to  the  workplace.  To  make 
those  awards,  the  Secretary  uses  the 
procedures  described  for  the  National 
Workplace  Literacy  Program  to  34  CFR 
part  432. 

(Authority:  20  U.S.C.  1211(b)  (3),  (6)] 
§433.3   Wtiat  Mnds  of  acllvlUaa  may  ba 


(b)  The  following  definition  also 
applies  to  this  part: 

Partner  means  an  entity  toduded  to 
the  list  of  entities  to  \  433.30(a]  (1)  or  (2). 

(Authority:  20  U.S.C.  1211(b]) 


(a)  Underihe  State-administered 
Woiicplace  Literacy  Program  the 
Secretary  makes  aUotments  to  an  SEA 
to  pay  the  Federal  share  of  the  cost  of 
adult  education  programs  that  teach 
literacy  skills  needed  to  the  woricplace 
throu^  partnerahips  between  the 
entities  to  S  433.30(a)  (1)  and  (2). 

(b)  A  State  shaU  assist  partoership 
projects  that  are  designed  to  improve 
the  productivity  of  the  workforce 
throu{^  improvement  of  literacy  skills 
needed  to  the  workplace  through  the 
activities  described  to  34  CFR  432.3  (a) 
through  (f). 

(Authority:  20  U.S.C.  1211(b)  (4),  (5)] 

S  433.4   Wlwt  raQutoUona  apply? 

The  following  regulations  apply  to  the 
State-administered  Workplace  Literacy 
Program: 

(a]  The  regulations  to  this  part  433. 

(b)  The  regulations  to  34  CFR  part  425. 
(Authority:  20  U.S.a  1211(b)) 

(433.8    wliat  QaflnKioiis  applyT 

(a)  The  definittons  to  34  CFR  432.5 
apply  to  this  part 


Subpwt 
foraOrant? 


Doaa  a  State  Apply 


9433.10   What muatttia State ptan 


To  receive  a  grant  under  the  State- 
administered  Workplace  Literacy 
Program,  an  SEA  shall  toclude  to  its 
State  plan,  submitted  to  the  Secretaiy  to 
accordance  with  34  CFR  426.10.  a 
description  of— 

(a)  The  requirementa  for  State 
approval  of  funding  of  a  local  worlqilaca 
literacy  project; 

(b)  The  procedures  imder  which 
applications  for  that  funding  may  be 
submitted;  and 

(c)  The  method  by  which  the  SEA  will 
obtam  an  annual  third-party  evaluation 
of  student  achievement  in,  and  the 
overall  effectiveness  of  the  services 
provided  by,  all  projeds  that  recdve 
funding  from  the  State's  grant  imder  the 
State-administered  Worlq>lace  Literacy 
Program. 

(Approved  under  OMB  Control  No.  183m 

0026) 

(Authority:  20  U.S.C  1211(b)(3)(A)) 

Subpart  C— How  DoM  tito  Sccratary 
Makaa  Grant  to  ■  State? 


f433L20   How  doaa  ItiaSacralary 


The  Secretary  determtoes  the  amount 
of  each  State's  allotment  according  to  a 
formula  to  section  3n(b)(7](B)  of  the 
Act 

(Authority:  20  U.S.C  1211(b)(7)(B)) 

8433.21    How  does  tha  Secretary  make 


(a)(1)  At  the  end  of  each  fiscal  year, 
the  Secretary  reallocates  the  portion  of 
any  State's  allotment  that— 

(i)  Exceeds  10  percent  of  the  State's    ■ 
allotment  under  this  program  for  the 
fiscal  year,  and 

(ii)  Was  not  obligated  by  the  end  of 
the  fiscal  year. 

(2)  A  State  may  not  obligate  any 
portion  of  the  excess  described  to 
paragraphs  (a)(1)  (i)  and  (ii)  of  this 
section  after  the  end  of  the  fiscal  year. 

(b)  The  Secretary  reallota  funds 
among  die  other  States  that  themselves 
are  not  described  to  paragraph  (a)  of 
this  section  to  the  same  proportion  as 
each  State's  allocation  for  the  fiscal  year 
described  to  paragraph  (a)  of  this 
section. 


I 
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(c)  Any  ■mooBl  reaUotted  to  a  SIbIk 
during  a  fiscal  year  is  deemed  part  at 
the  Stats's  allotmesU  for  that  fiscal  year. 

(d>  Aay  amoiuit  that  a  Skate  carries 
over  from  a  prior  year's  allotment  is 
deemed  part  of  the  State's  aHotnient  for 
the  year  into  which  fuods  are  carried. 

(e)  In  def ermfnfng  whether  a  State  baa 
obligated  at  least  90  percent  of  its 
allotment  for  a  fiscal  year,  the  Secretary 
considers  as  part  of  the  State's  alfotanent 
any  funds  reallotted  to  the  State  duriny 
that  year  or  carried  over  from  a  prior 
year  allotment 
(AiiUwrity:  20  U.&C.  121l4b)(7MC» 

SubfMrt  D-Mow  DM*  art  AppDeanf 
Apply  to  a  State  for  an  Airarcl? 

S433JO  WhoiseilglMetoapplxtoaStala 
foranawardT 

(a)  Subgrants  or  contracts  maybe 
provided  by  the  SEA  to  exemplary 
partnersltips  between — 

Cl)  A  business,  industry,  or  labor 
Ofgoninrtfon,  or  private  indoetry  ctmncil: 
and 

(2)  Tke  State  educational  agency,  a 
local  eAieational  agency  flEAJ,  an 
institathm  afhi^tm  edocatioR,  or  a 
sdkool  (Inchiding  an  a^a  vocatfonal 
tckool  an  emptoynient  and  training 
agency,  or  a  community-based 
organiastio^ 

(b)  Partnerships  must  include  at  least 
one  entity  listed  in  paragraph  iaXl>  of 
this  seciton  and  one  entity  listed  in 
paragr^  (aXZ)  of  dris  section,  and  aay 
include  more  than  one  entity  faoa  each 
group. 


(Authority:  20  U.S.C.  1211(b)|5)J 


csRy  owCtAs 


(a)  An  SEA  carries  out  the  program 
by— 

(1)  Providfaig  State  adtainlstration  of 
the  grant;  and 

(2)  Awarding  subgrants  or  contiacti  to 
eligible  paitnerahipa. 

(oj  The  SEA  may  not  use  propam 
funds  for  the  a(&n^strative  coats  it 
incurs  in  carrying  out  its  responsibilities 
under  parayaph  faj  of  this  section. 

(c)  ff  an  SEA  awanfc  a  subgrant  or 
contract  to  a  partnership  in  whira  die 
SEA  is  a  partner,  Are  SEA  shall— 

(1)  Take  an  active  role  in  the 
partnership  In  addftio*  to  Us 
admlnislrafivo  tsspoartbflilies  under 
paragraph  (a)  of  this  sactiav  and 

(9  SvTo  as  a  fiiD  and  equal  partner 
with  othas  BMadian  of  the  partBonbtoL 

idj^  A^SBA  B^  aao  piapam  fanda 

■dmWalMtiivo  QoalB  iacened  ia 
perfaradaf  Ha  rata  ao  a  pattaer  is  a 
project  doKribad  in  pai^epk  (et  off  Ote 
section. 


(Authority:  20  U.S.C.  IZlltbtt 

9433^    Miat  are  the  local  appUcation 
requirements? 

A  local  partnership  apf^ication. 
submitted  (o  an  SEA  fo«  funding  under 
the  State-administered  Workplace 
Literacy  Program,  meat  c(»itain  the 
information  in  section  371(a)(4]  of  the 
Act. 

(Approved  under  OMB  Control  No.  1830- 
0510) 

(Authority:  20  U.S.C.  l«l(b)(5)) 

Sut>part  E— What  Post-Award 
Conditions  Must  Be  Met  by  a  State  and 
Its  Subgrantees  and  Contr  actors? 

9433.50  Wtlat  ether  requirements  muet  be 
met  under  ttiis  program? 

.     (*>  The  Federal  shore  of  expenditures 
for  projects  funded  under  the  Sfate- 
admiinstered  Workplace  Literacy 
Program  is  paid  frois  the  Slate's 
atti^ent  wider  the  program. 

(b)  A  State  Edrtcafonal  agency  may 
reocrve  a  portion  of  its  allotment  to  pay 
100  percent  of  the  coets  incnrred  by  the 
SEA  in  oblaininf  evahiations  required  in 
9  433.10(c)l 

fc)  A  project  funded  by  the  SEA  may 
incrade 

(1)  A  start-up  period  between  the  time 
the  project  begins  and  the  time  services 
are  provided  to  adult  workers;  and 

(2)  An  operational  period  during 
which  these  services  are  provided. 

■  (dl  An  award  to  a  partnership  ander 
this  program  may  be  used  to  pay — 

(1)  70  percent  of  the  costs  of  a  project 
during  the  operational  period  referenced 
in  paragraph  (c)(Z}  o[  Ihia  section; 

(2)  loa percent  of  Ibe  admuustrative 
costs  incurred  by  an  SEA  oc  an  LEA  m 
establiatuag  projects  during  the  start-441 
period  referenced  in  paragraph  (e)[ll  of 
this  section;  and 

(3)  70  percent  oi  the  adannistrative 
costs  incurred  by  other  entities  b 
establishing  pffojecta  dusing  the  start-ep 
period  referenced  ia  pwa^^^ih  (c)(1)  of 
thissecticm. 

(cXl)  A  projecrs  start-ap  period  may 
not  last  longer  than  90  days;  and 

(2)  Partaershipa  sliall  miniBuze  the 
start-up  period,  if  any,  proposed  for  their 
projects. 

(Aalkeritr  K  V.SC  iai1(bKl)l  (2)> 

9433.51  Wtist  srs  ths  program  nvkm  sad 
•valuation  raqoiraBMiils? 

Thft  SEA  dtaU  provide  foe  pco^'an 
reviews  and  evaluatlona  in  accordance 
with  34  CFR  428.4(1 

(Approved  under  OtmCmUniNoi  1830- 
0610) 

(Authority:  20  U.S.C.  iaD7a  amA\tattif^ 


9433J7    H( 
adults  eMfc 
providSlOv 


praiaclsttislsenrs 


I  Beads  ot  tlieeo  sdaRsY 


(a)  An  SEA  shall  ensure  that  projects 
serving  adnhs  with  limited  English 
profidency  or  no  En^isk  proficiency 
provide  for  the  needs  of  these  adults  by 
teaching  literacy  skills  needed  in  the 
workplace.  j 

(b)  Projects  may  teacn  workplace 
literacy  skills — 

(1)  To  the  extent  necessary,  in  the 
native  language  of  these  adults;  oc 

(2)  Exclusively  in  English. 

(c)  Prefects  must  be  carried  out  in 
coordination  with  progrsn»  assisted 
under  die  Bdingual  Edueation  Act  and 
with  bilingnal  vocationid  education 
programs  under  the  Car)  D.  Perkins 
Vocational  Education  Act. 

(Authority:  20  U.S.C.  1206a(d]  and  1211(14) 

5.  A  new  part  434  is  added  to  read  as 
follows: 

PART  434-STATE-AaiUiBTUED 

ENGUSH  LITERACY  PROGRAM 


Sut>part  A— General 


434.1  What  ia  the  Slate-adntaiBtered 
English  Litency  Prograntt 

434.2  WkoiaeUgfbieiorotaward? 

434.3  What  activities  may  the  SeerttaN 
fund? 

434.4  Whatre9ilationaapply7 

434.5  What  definitions  apply? 

Subpart  B    HOw  Does  A  State  Apply  for  an 
Award? 

434.10    What  State  plan  requirements  must 
be  net? 

Subpart  C— How  Does  th«  Secretary  Mafce 
an  Awarrfr 

434.20    Haw  does  the  Secretary  determine 
the  amomit  of  an  award? 

Subpart  D— What  CondlMeos  Must  be  Met 
After  s  State  Recefvss  sir  Award? 

434.30  Who  is  eligible  to  apply  to  a  State  for 
a  BtregraRt  sr  contract? 

434.31  Wiiat  percentage  requirements  most 
a  Stats  Hieei  nt  nsrnf  ancf  sffocethig 
funds  to  eKgibte  recipients? 

434.32  How  are  awards  made  to  eltgifcle 
recipfmlfr? 

434  J3    In  what  additional  way  imy  a  State 
use  fuads  aoder  this  pingraai? 

434.34  What  are  tia  reporting  aad^K^am 
review  and  evaluation  re<|uiiaiiieats 
under  this  program? 

434.35  Whet  eAer  €OiiflWoR  appliee  to  Ins 
program? 

Subpart  E— What 
May  the  Secretary  Uses 

4344*   Vtrheasi 
grant? 

Authotl^  n  U&C  1X»S. 

otherwise  noted. 


P'^lm.St^imk  griifaift. MagattL !» ig»  # lidtoMA: 


Literac3(PBQ8)nnipBQ)iiidBikSBats  to- 
Stateefar  Engliab  UthEacy  jaagaaaattsB 

ptofidenq^ 

( Adhoritir  ininr  iiiiiisSiiiin 


9434.2  WAolaa^BPUeflMMK 

A  State  educational  agency  (SBA)  ia> 
eligible  for  an  award  if  tihe.Secretaix  has 
approved  the  State  pitm  and  appficatTon 
subaJUadittaesaideBea  widraectiaBi 
342  of  the  Act  and  34  CFR  426.iathrQugh 
42Kt3;  and  AaSteliB  plhn  meets.tfia 
reqp&ements  in  1 343!'1D. 

(Authority:  2aU&C.12Ua(a)tDi  (Zlb 


94344  Whali 
fund? 


BMiMeMeapltelMsetoy 


(b7T11e  Shcret&ry  provfdes  flmd^foE 
establishing,  operating,  and  improving 
English*  Btenioypfegsams  efiiud'usHOn 
that  are  tfcslyied  tt^bei^IhBitfed*Ba(^aft 

or  both,  •dkiflVQ  ftflieompetenwiu'  Ae 


transpoBliitlsaL 

f Aatnori(yr2D'B.S.d2Qn(t3^  flnf 
12M*WW> 

9434.4   WhetraoMhtfloo&appIv? 

The  following  regulations  appif  tordie 
State-administeced  English  Literacy 
Program: 

(sJiTheBegiilaliMiBia  thi»paBfc4ait. 

(b}<Tlia.Eagidatioasin.3*CHlBaEft4aS. 

(Autharilpr2a.USlLl21Sa9 

9434J   Whatdenmtkmsspply? 

Th&defiHiti^u.in  3A.GE&42&Aapgly 
to  this  pacL 

(Audiorityr2airSia.iaiOtai; 

Subpart  B-Uttw  Doaa  A  Statt  AMdy 
forMTAwardT 

9434.10   rmst  TIsta  plan  nqiiramMli 
must  be  met? 

(a)  To  resriee  epiuitwidhi  llu» 
pioaraBuae  SBA  ihaM  iBBhde>iii.ite 
Slate  plan,  submitted  to  the  Seaietaiv  in 
accordance  with  34  CER.42&.ia  a 
description  of— 

(1)  The  numbec  nf  individnnh  of 
limited  English  proficiency  in  die  St&te 
who  aeed.er  malri  henefitifccHi 
programs  assisted  undMaactiBa3Z2M 
of  the  Act  and  this  part; 

with  the  grant  under  tUs  pBM»aii#dto 
mannas  in.  which  those,  setiidtiaaiwiil 


Individ 

proficiency  in  the  State  to  partidjiBlto 
fuBy  iUBBliDiKLltic: 
'  (3)  kliiiw  Ihe  iMillailiee  deeiidlieiliitii 

serve  inrtriridnnhi  af  limilaillTTiqindi 
prslicienqft.ineludin|;theq«a]ificedana 
and  ta'ttinint  at  pemwnnall  laltu  witt: 
participate  in  the  proposed  actLuitiaa;. 

(iTllle  resoiuxes  necessary  to 
develop  and  nperetrrtho  pnpnned 

provided  by  the  State;  and 

(5)  Thgspsdfcgsalhef  aiB  piepessJ 
activities  and  how  achle  winenfef  tiese 


MAkSBA  thatirimriiiWiBdlbyStida 


suhpaakoreaBlnctteipahiic 
agencien.  arpniitirtiinnfc 
othK-tfaan  locsd  edtiilieMat 
dtaftdBcr&KhtitBSiatep: 

(1)  The  legal  basis  of  this  prohibii 
amli 

"pj.UaiB  CTiMin  I  initylmari 
organizaiionsiOQBfiIl]|«ilk 
demonstrated 
Knjlishipeofiriewi 
othensiecbe!  frii^iaadtaed  is 
estaUidbinc 
liteiwcypi 
limited  English  proficiency. 

(Approved  asdhsOfelltQadtaiiBaL 
OBUI 

(Authority:  20  U.S.C.  1211a(a)(2]) 


9434.a 

determlhe'ttte  amount  uraii  awardT 


(a)(l]  From  the  sunsi 
purpose  of  grants  to  States  under  section 
372  of  the  Ack  the  Sftewitarg  altots  to— 

p^  fTiittfn,  Ajmtfvii'aruCatrtna    ttia 

NbrthemMariaaa  hlMfisi  aadtfas 
Virgin  hdnnris  S&aoill  esoh; 

(iHlhe'Erwt  lenilaBy  ofidKl%d&B 
Islands  (Republic  of  Palau]  an  aaMwit 
that  bears  the  matm  ratto'  te^flS^tlOO  thef 
the  population  eTMhv  ages  Wand  over 
bears  to  the  total  pepiilsliei  oftth^leMt 
Territory  of  the  Pacific  Islands  as 
fbrmaHy  constructed  tlhcRidlngt  the 
Republic  of  Palau,  the  Federated  States 
orMfcPcmesia',  andtne'Rtapnu&ic.of  tne 
Marshall  Islands),  ag^s  18  and.aHen.aad 

(iiiXPtierfo  RTco,  $Z5;aaD.. 

(2^Erom  the  renwinderoFtlinsn  sum* 
the  Secretary  airot»to.eafih  a£  thft  Si 
States  and  the  District  of  Columhia  an 
aniuuuf  ftaf  beats  the  sameratftrtti  tfist 
remainder  as  the  number  ofpersons  IE 
yeBv  eP  age'ane  oilfcFwttvaivnniiieir 
English  proficient  of  sucb-StMe.beBxa.ta 
the  numba  arthosepBrsonaihalL 

less  thaa|g5.0aQ,FoBEiinsiM  ot 
paragraph  (a)(2rof  this 


Guam,  American  Samoa,  the 
till 


and 


(b)The 
data  on  tt 


( 

(Authorityr29irS.C.  KitafllB' 

Sut>partl 

9434.30   WholsslglMetoepplytoMaiBle 
tor  a  aubflranlor  coabaett 

The  fnirniTJaa  tatitiss  nssulighls  1> 

mAlaeat-ndinntinanl  npesigBH 

(h).A.(ZB&wiife  ineewihled 
capability  to  administer  Englisb 
proficiency  pros^ms. 

rc}CTT  A  pubQc  or  private  nonpiafil 
agency,  organization,  or  Institutfon. 

(2»  TEhe  nqMAapnej^ 
organinrttoa  erinsSMfsisskrili 
the  LEAin-tfursiea-^upueHttoh 
seBsadbythrsppllisnt  aadjivKt 
IMIkt 
appHc 

(3)Thei 

organizatioa».or  inatiiutiaai  shell,  reiymd 
to  the  LEA'S  comments  and  attach  the 
conumta  andb  EB^Mnaee  in  tfte 
application         

(d)(1)  AftlMfi.CBO', m  puBBc or 
priaalK  mnqnofi  t  agencp, .  eegsiiiMrtiea 
or  inaliiHtiamoMV  applfrairheislleis 
consortium  that  includes  a  for-preA 

caa  BuikeasivriABaaK^Btriklionit* 
sitaminrdKofaiBKlinsBcf  tfaftAst 
(2)  The  LEA  CBO,  or  public  or ; 


with  the  for-profit  agency,  organizatie^ 
at  intiMiaD  f ei  Ihs  esfthAshni^it  or 

(AuftsiRj.  aygglC  USBafSfamfmiafbJf 
94SC31    Wt>et  percentage 


(a)  An  SEA  may  use  not  BiHKlhaaft> 
petorai  e£  ilB.pBai foe  State 
administiaiioa.  fc»ptmiraL  aasistanrei. 
ml  tzaiaiflflL. 

thv/^fty  defOTBiaiina  the  amoanfr  Va  hff 
usedfoc  State  admiBiatsa^n»  tachoiBak 
assistance;,  aadtsaiaiiagi  under 

sbaHa^cata-atlseat  58  patesatafthft 
Kosinder  of  itasaot  to  psogyamft 
operated  by  CBOs  with  demonst 
fa«niy{H»«  ig  administer  ffnal"** 
profidency  psogcaau. 

(. 
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|4S4Ja  NewwtaMPdifMdeteslgbto 


(a)  Except  a»  provided  in  paragraph 
(c)  of  thii  Mction.  an  SEA  shaU  make 
awards  to  eligible  recipients  using  the 
provisions  in  34  CFR  42&31. 

(b)  In  applying  the  preference 
provisions  in  34  CFR  42a31(a).  the  SEA 
shall  ensure  that  it  allocates  at  least  50 
percent  of  the  remainder  of  its  grant  to 
programs  operated  by  CBOs,  as 
described  in  i  434.31(b). 

(c)  An  SEA  may  not  use  the 
consultation  and  comment  provisions  in 
34  CFR  428.31(e]  in  maldng  awards  to 
CBOs. 

(d)  An  SEA  shall  develop  appropriate 
criteria  for  the  review  of  an  application 
submitted  by  a  CBO  to  ensure  that  the 
applicant  has  demonstrated  capability 
to  administer  an  English  proficiency 
program. 

(Authority:  20  U.S.C  1203a(a).  1206(c)(3).  aad 
1211a(b]) 

I434J3   InwtiataddMonalwaynwya 


An  award  to  an  SEA  under  this 
program  may  be  used  in  combination 
with  other  Federal  funds  awarded  to  a 
State  for  literacy  training  for  individuals 
of  limited  English  proficiency. 

(Authority:  20  U.S.C  1211a(r)(3)) 

I434J4   What  ara  the  reporting  and 
program  review  and  evakiatiofi 
requlraments  under  this  program? 

An  SEA  that  receives  a  grant  under 
section  372  of  the  Act  and  this  part 
shall— 

(a)(l}  Report  information  describing 
the  activities  funded  under  the  SEA's 
grant  for  each  fiscal  year  covered  by  the 
grant 

(2)  Provide  for  program  reviews  and 
evaluations  in  accordance  with  34  CFR 
42&4e. 

(b)  Notify  the  Secretary  if  there  is  no 
longer  a  need  in  the  State  for  the 
activities  funded  under  the  SEA's  grant 
(Approved  under  OMB  Control  1830-0510) 
(Authority:  20  U.S.C  1207s  and  1211a(a)) 

I494J6  WhM  other  oendMon  apple*  to 


(a)  An  SEA  shall  provide  for  the  needs 
of  individuals  of  limited  English 
proficiency  or  no  English  proficiency  by 
providing  programs  designed  to  teach 
English  and,  as  appropriate,  to  allow 
these  adults  to  progress  effectively 
through  the  adult  education  program  or 
to  prepare  them  to  enter  the  regular 
program  of  adult  education  as  quickly  as 
possible. 

(b)  The  programs  may.  to  the  extent 
necessary,  provide  instruction  in  the 
native  langiiage  of  these  adults  or  may 


provide  instruction  exclusively  in 
English. 

(c)  These  programs  must  be  carried 
out  in  coordination  with  programs 
assisted  under  the  Bilingual  Education 
Act  and  with  bilin^ial  vocational 
education  programs  under  the  Carl  D. 
Perkins  Vocational  Education  Act 

(Authority:  20  U.S.C.1206a(d)  and  1211(a] 

Subpart  E— What  Compliance 
Procedure*  May  the  Secretary  Use? 

S43M0   When  may  the  Secretary 
terminate  a  grant? 

(a)  The  Secretary  terminates  a  grant 
only  if  the  Secretary  determines  that— 

(1)  The  State  has  not  made  substantial 
progress  in  achieving  the  educational 
goals  described  in  tie  State  plan;  or 

(2)  There  is  no  longer  a  need  hi  the 
State  for  the  activities  funded  under  this 
part. 

(b)  Prior  to  making  a  determination 
under  paragraph  (a)  of  this  section,  the 
Secretary  provides  the  State  an 
opportunity  to  chaiige  the 
administration  of  its  grant  in  order  to— 

(1)  Achieve  substantial  progress  in 
meeting  those  educational  goals;  or 

(2)  Meet  new  needs  throv^  different 
activities. 

(Authority:  20  U.S.a  1211a(a)(3]) 

a  A  new  part  43S  is  added  to  read  as 
follows: 


PART  435-NATIONAL  ENQUSH 
LITERACY  DEMONSTRATION 
PROGRAM  FOR  INDIVIDUALS  OF 
LIMITED  ENGUSH  PROHCIENCY 

Subpart  A— OanenI 

SMm 

435.1    What  U  the  National  English  Uteracy 
Demonstration  PiD^am  for  Individuals 
of  Limited  English  ProfidencyT 

435J    Who  i>  eli^ble  for  an  award7 

435.3    What  activities  may  the  Secretary 
fund? 

4354    What  regulations  apply? 

435.5    What  definiUoiu  apply? 

Subpart  B-{R**erv*d} 

SubpMl  C-Ncw  Doae  ttia  Secretary  Make 
an  Award? 

435.20  How  does  the  Secretary  evaluate  an 
application? 

435.21  What  selectian  criteria  does  the 
Secretary  use? 

435.22  What  additioaal  factor  does  the 
Secretary  consider? 

Subpart  D-Wh*tCoedWon*Mu>tb*  Ml 
After  an  Award? 

435.30   How  many  States  use  funds  under 
this  program? 

43SJ1    How  must  projects  that  serve 

individuals  of  United  English  proficiency 
provide  for  the  nseds  of  those  adults? 

Auikaritr  20  U.S.C  l«lla(d).  unless 

odierwise  noted 


Subpart  A— General 

S43&1  WhattothaNaOpnalEngMi 
Uteracy  Dwnonstration  Program  for 
HNJiviuuais  Of  umnea  ci^Hsn  noncwncyr 

The  National  English  Literacy 
Demonstration  Pn^ram  for  individuals 
of  limited  English  proficiency  provides 
financial  assistance  for  the  development 
of  innovative  approac^s  and  methods 
used  in  English  literacy  programs  for 
individuals  of  limited  English 
proficiency. 

(Authority:  20  U.S.a  1211s(d)) 

9435.2   WhoisellgMo  tor  an  award? 

Public  or  private  noi^rofit  agencies, 
institutions,  or  organizations  are  eligible 
for  a  grant  cooperative  agreement,  or 
contract  imder  this  program. 

(Authority:  20  U.S.C.  1211S(d)) 

S4354   What  aetivnies  may  the  Secretary 
fund? 

(a)  The  Secretary  may  support 
directly  or  through  awards,  the 
development  of  innovative  approaches 
and  methods  of  English  literacy 
education  for  individuals  of  limited 
English  proficiency  that  use  new 
instructional  methods  and  technologies. 

(b)  These  innovative  approaches  and 
methods  must  be  designed  to  help 
limited  English  proficient  adults,  out-of- 
school  youths,  or  bodi,  to  achieve  full 
competence  in  the  English  language. 

(Authority:  20  U.S.C  1201a(13)  and 
1211a(d)(l)) 

S435.4  What  raguMlona apply? 

The  following  regulations  apply  to  the 
National  English  Literacy  Demonstration 
Program  for  Individuals  of  Limited 
English  Proficiency: 

(a)  The  Federal  Acquisition 
Regulation  (FAR)  in  48  CFR  Chapter  1 
and  the  Department  of  Education 
Acquisition  Regulation  (EDAR)  in  48 
CFR  chapter  34  (applicable  to  contracts). 

(b)  The  regulations  ia  this  part  435. 

(c)  The  regulations  in  34  CFR  part  425. 
(Authority:  20  U.&C  1221S) 

9435.8   What  deHnNldi*  apply? 

The  definitions  hi  34  CFR  425.4  apply 
to  this  part 

(Authority:  20  U.&C  122la) 

Subpart  B—{Reeorved] 

Subpart  C— How  Doea  the  Sewtafy 
Make  an  Award? 


y  ^a^V^M^Hff        ^^^^^Bv 


(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  coopenUve 


g  rttt  Ml,  reoi  15V  p  HfaB^i,  AospaC  t8» 


agra— suPggtia  1— fcefftifaiilaifc.ftr 


wp'ta^ 


(b)The 
lOOpaiilki 


with  paragrapb(ri)iollkisi 
on  the  criteria  in  S  435.21. 
(c)  Subjeckto] 


WieftdU* 


(d)  For  each  competiflbBasi 
announced  throngh  anetic»pHbUshad.]a 
the  Federal  Regbter,  the  Secretary  may 

criteria  hi  S  435.21. 
(AuthcaHyraBiUIS^  lZRe(4F 


9435.21    What 
Secretary  usa? 

The  Seaetaiy  uaaAtbafoDowiBft 
mitaria  if}  oOTinof^  gn  snniif  ii^jnnr 

{aj  Sdento^aemi^i^SaprqiBcL  (15i 
points)  The  Secretary  ieHiewa.eadl^ 
application  tadeJenainathaeiiteiilitft 
which  the  proliactaieelk.  ^pariffr  t>i»n<r^ 
including  conafdisratiiDn  of— 

\}\  The  need'fbc  tfte  fimovatlSie 
approadlea  and  methodk  oTEhdlali 
literacy  edhcatfbir  fbr  ihdIvfiAia&af 
limittaf  EhgBsfi  groficdency  tliat  tfia. 
projects  prapoBsv  tor  devHRjp; 

(2]'^nfv^tne^nBed^were^idiuilffliJ(C 
and 

(3j  Hav^tnvprD^cYwiff  meet  tnv 
needk 

(b)  Project  objectives.  (10  point^'tfiv 


deteimhwt&8!«9iMB»tb>«hi*^tbv 
project  obje 

(i)r 

appraafbsai 
literacy  educatioml 


iiB;thftpBajaBtt: 

(2)  Are  dearly  stated; 

(3)  Am  ■eawraMetMiA 
(4^Des 
(p)  Plaa  afnpepatioHi.  {gA-fakiU^ ' 

Secretaiy  rewcws-aack  mfttsatisBbt 
detennioe  ^9  (uetib  a£  tfaAalas  ■£ 
operation  fas  the,  psoiMfci 

(1)  The  quaBty  oCAapi 
and  hew.  ii  iarinipiirates  the  Baa-otaawwi 
instzuctionari  meAods.  aniL  tTT^nfflirafasL 

[ZiTte  extaiCtawfaicLAa. 
managpment  plan.  Ia  weIIrde8i^Biad.aadi 
ensures  proper  andefBd'ent 
administBation  of  the  proipcli 

(3)  ThcquaBiyaf  tBv-anpfihanfaplhn. 
to  use  Rfemuuruea  amf  oersaBnaTtti 
achieve  each  ohiecflVe^amt 

(4)  (fcwiAcappucanfwnrsi^acir 


wn<r  Bvotnei'vuoB. 


pro}ectT| 

eligiblvlB^I 

without  regaitf  Ri  late,  ooibr.  iialRaiaF 

origim  geiafa;  agai  arlaadfeappfi^ 

condition. 


(H)  i!Vnftn^^[tS'ffaftrtkf  t&r 
Secretatyrevfews  eadtapplfcatfaB  to- 
determfnetftft  qjtdity  oTme  evebatton. 
plan  {bnhe  gn^ct;  hKhrdtaa  tha  exhnt 
to  wtttdr  tBr  api^fcanf^mefluidk  of 
evntaslfint— 

(IT  Are  appropriatatii  f&»gra|Kt; 

(^Xo.the  extent  poasiUB..aiw 
oblacHya-aadpsodiya  datathahi 
quantifiable;. 

^€Vwmhitf»t^tha  geasJila. 
rapliratitn  of  thf  paBjanlLBBA 

(4)  To  the  extent  possible,  i 
thiid  party  evaluation. 

(e)  QutJltf  ofSeypeitUiuief  (IV 
paiB«s> 


Hn       applicalkabtardi 


(i) 
andatinvkey 


ektullBi 


kin 


e 

EnglUI 

as-a-second-li 

(ii>Th»apgiq;dataaesaaf  tkatkaa! 
that  each  penon  referred  to  in 
paragraph  (eKl)(i)  of  this  section  will 
commit  to  tAvpnijecd  sat 

^i^Hbwfbv  anAeaat,- a*  paif  ofBr 
nondiscriaiilHitliry  euiplsyuiBuV 
practices,  vntfaBsuf^oSBT^persaiDar  wiff 
OB  ssnatevwWiosvRgBrsTprece^cvlBri 
nfpomff  ongiB,  ^emft^  ^^^  ar* 
handicapping  "— ****"^ 

(2)  To  detennlne  persoimeL 
quaUfications  mdhr  parapapBa  (eJQlO)' 
anvfi^or  this  seclluii.  tnv  Secretary 
cotisiders — 

(i)  Experienceaaf  IMWag  It  ftMh 
related  to  the  objactives  olSte  projjpct; 

(ii)  Experience  amf  thriWng  in  profecf 
management;  and 

(UTAny  otfier  quaBfTcal&ua  thai 
potain  to  the  quality  of  tile  profect 

pohits)  The  Secretary  reviews 

applii  idi—  la  ish iaii  Iba  aidaHlltis 


In  addltlan  to  die  chtarla  tai  t43&21^ 
the  WQVffei^mayoRBriQHranBBisK 
fttitrfbia  »  wayH^ian  ■galiGalSiBbaroBkk 
contribute  to  the  funding  oL^mi^k^ai 
appmihaaamtMBiiMd^ 

(Authoritx:  20  UJ&XL  t22lMVg; 
Subpart  D—Whet( 


in  combination  with  other  Federal  ftanfr 
awarded  to  a  State  {atliteBacy  ttaining, 
for  individuals  of  limited  Bigllsh 
profidenapL. 

(Authority:  mXTSd  n2IS(dn 
9' 


(a)  Ra^MJt^  tba^  M^wmovMBav  eP 
liHniawHigHsfrproilcwBcytif  au  HiglWr 
profidency  nMrpra'vfdvnirtnrnBedb' 
of  these  adults  fcy  piaii  fdlif  psoyaaip 
designed  to  teach  English  aniiLaa 
approprfatb,  fb  alTow  these  adults  to 
propess  effectively  througb  the  adult 
education  program  ur  Hf  yiuyare  tBam  ta 
enterlftB'  ragoftv  pitngj'am  oTadkR 
educatfoaas  qufcBQi  as  poaafible. 

(BJ.Tiasa.Bragrams  wai>>  ta>tliB  sidaat 
necessaryrpmwtda  inahriMTtlaa  Ifctha 
native  language  of  these  adultaasaai^ 
provide  instruction.exdiisively  hi. 
English. 

(c)' 
oukiaii 
assisted-.i 
Acti 

education  programs  i 
Ma^kUi 


of  limited  English  profidencyr 

W 
resourcesr 

(3) 
equipment  and  suppKeai 

(g)  Budget  ontfaaataj 
points)  The  Secretary  reviews  each, 
applfealfuu  Rj  ifcteruihwIaKeKlhiirtti 
wUcb— 

^j.HiaAml^efikadsqaatattrsaiipart 
tfle  pro^ctt  Buu 

(21  Costs  an  reasonahlain  x^Baa  Si 
the  ofijaBtftres  of  t&Am^tcL 
(Audunity:  aortr.sci2ihi(il]f 


4364.   WhMkiftAa 

Fkrar 

Pragiamr 
436^    What  edivitiafcmax 

fundf 
4304    WBa 


43M 

436J   ^MarasflUBbBeaB^yr 
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49&20    Wlwt  prioritiM  may  the  Secntary 

Mtablldir 
4S&21    How  doM  the  SecnUry  evaluate  an 

apfrfleatkmr 
43022    What  aelectioo  criteria  does  the 

Secretary  iiae? 
428122    What  adcUtioiial  factor  does  the 

Secrataiy  omaideif 


AflWOT  AwtfT 

43ejO  Hownmatpn^eetetiMtMnreadolte 
with  United  English  proficiency  provide 
for  the  needa  of  thoee  aduItaT 

r  20UAa  1213.  unlesa  odierwiee 


I4M.1    WM  Is  ItM  Adult  Mgranl 


The  Adult  Migrant  Farmworicer  and 
InunJgrant  Education  Program  provides 
financial  assistance  for  adult  education 
programs,  services,  and  activities  to 
meet  the  special  needs  of  adult  migrant 
fsmworicers  and  immigrants. 

(Authority:  20  V&C  1213(a)] 

1426.2   What  aeUvWee  may  the  SeeratMy 
flmdT 

The  Secretary  provides  awards  for 
planning,  developing,  and  evaluating 
projects  that  are  designed  to  provide 
adult  education  programs,  services,  and 
activities  to  meet  the  special  needs  of 
adult  migrant  farmworkers  and 
immigrants. 

(Authority:  20  U.S.C  1213(a]] 

f42M   WheleeloMeforMawartT 

(a)  The  following  entities  are  eligible 
for  a  direct  grant  under  the  Adult 
Migrant  Farmworicer  and  Immigrant 
Educatton  Progiam: 

(1)  A  State  educational  agency  (SEA). 

(2)  A  local  educational  agency  (LEA). 
(3)(i)  A  public  or  private  nonprofit 

agency,  organixation.  or  institution. 

(ii)  The  nonprofit  agency, 
organization,  or  institution  shall  consult 
the  LEA  in  the  area  propcwed  to  be 
served  by  the  applicant  and  give  that 
LEA  an  opportunity  to  commmt  on  the 
application. 

(iii)  The  nonprofit  agency, 
organization,  or  institution  shall  respond 
to  the  LEA'S  comments  and  attadi  the 
comments  and  responses  to  the 
application. 

(4)(i)  An  LEA  or  public  or  private 
nonpn^t  agency,  organization  or 
institution  may  app^  on  behalf  of  a 
consortium  that  includes  a  for-profit 
agency,  organization,  or  institution-that 


can  make  a  significant  contribution  to 
attaining  the  obiective  of  the  Act 

(ii)  The  LEA  or  public  or  private 
nonprofit  agency,  organization,  or 
instituion  shaU  enter  Into  a  contract 
with  the  for-profit  agency,  organization, 
or  institution  for  the  establishment  or 
expansion  of  programs. 

(bKl)  To  be  eligible  for  a  grant,  the 
applicant  must  propose  a  project  of  tiie 
type  described  in  the  State's  plan  as 
appropriate  for  meeting  the  educational 
needs  of  adult  migrant  farmworkers  and 
inmiigrants. 

Croee  Refereoce;  See  34  CFR  426.12(e). 

(2)(i]  An  applicant  other  than  an  SEA 
shall  obtain  from  the  SEA  a  certification 
that  the  proposed  prefect  meets  the 
requirements  of  paragraph  (b)(1)  of  this 
section  and  forward  mat  certification  to 
the  Secretary  with  the  application. 
,  (ii)  An  SEA  that  declines  to  issue  a 
certification  for  a  proposed  project  shall 
provide  the  appUcant  and  the  Secretary 
a  written  statement  of  its  reasons  for 
withholding  certification. 

(Authority:  20  U.&C  12QBa(a)  (1),  (2),  and 
1213(a)) 


i43M   What ragufatians apply? 

The  following  regulations  apply  to  the 
Adult  Migrant  Farmworker  and 
Inmiigrant  Education  Program: 

(a)  The  regulations  In  this  part  436. 

(b)  The  regulations  in  34  CFR  part  425. 
(Authority:  20  U.S.C  1213(a)) 

S43U   What deflnllioas apply? 

The  definitions  in  34  CFR  425.4  apply 
to  this  part 

(Authority:  20  U.S.C.  121S(a]) 

Subpart  B-(Re«ervad] 

Subpart  C— How  DoM  the  Secratary 
Make  an  Award? 

1496.20   What  prforitlea  may  the  Secretary 


(a)  The  Secretary  nay  announce 
through  one  or  more  notices  published 
in  the  Federal  Register  the  priorities  for 
this  program,  if  any,  £rom  the  types  of 
projects  described  in  paragraph  (b)  of 
this  section. 

(b)  Priority  may  be  given  to  projects 
that  meet  the  special  needs  of— 

(1)  Adult  migrant  farmworkers:  or 

(2)  Adult  migrants. 

(Authority:  20  U.S.C  12lKa)) 
I42&21    How  does  the  Secralary 


(a)  The  Secretary  evaluates  an 
application  on  the  baais  of  the  criteria  in 
1436.22. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  IS 


points  to  be  distributed  ia  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  §  436.22 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  poMible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  compedtion  as 
announced  through  a  notice  published  in 
the  Federal  Regi^,  the  Seoetary  may 
assign  the  reserved  points  among  the 
criteria  in  }  436.22. 

(Authority:  20  U.S.C  1213(a)) 

{436.22   What  selection  cftterfa  doee  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Need.  (15  points) 

(1)  The  Secretary  reviews  each 
application  to  determine  how  it 
addresses  the  literacy  tndning  needs  of 
adult  migrant  farmworkers,  adult 
immigrants,  or  both. 

(2)  The  Secretary  looks  for 
information  that  describes^ 

(1)  The  literacy  training  needs  of 
adults  to  be  served  by  the  project;  and 

(ii)  The  number  and  charactoistics  of 
the  adults  to  be  served  by  the  project 

(b)  Pleui  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  Ine  plan  of 
operation  for  the  project  including— 

(1)  High  quality  in  Uie  design  of  the 
project 

(2)  An  effective  plan  of  management 
that  ensures  proper  and  efficient 
administration  of  the  project 

(3)  A  clear  description  of  how  the 
objectives  of  the  project  selate  to  the 
purpose  of  the  program: 

(4)  How  the  applicant  plans  to  use  its 
resources  and  personnel  to  achieve  each 
objective:  and 

(5)  A  clear  description  of  how  the 
applicant  will  select  participants  and 
ensure  that  project  participants  who  are 
oUierwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age,  or 
handicapping  condition. 

(c)  Program  factors.  (15  points]  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  wfliich  there  is— 

(1)  A  clear  description  of  the  services 
to  be  offered: 

(2)  Evidence  of  past  successful 
performance  using  the  mddel  being 
proposed,  if  appropriate: 

(3)  A  complete  descriptlcm  of  the 
methoddogy  to  be  used  including  some 
or  all  of  the  following  components: 

(i)  A  diorough  assessment  of  the 
needs  of  individual  studento. 

^)  Recruitaiettt  strategies  that  are 
culturally  appropriate. 
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(iii]  Flexibility  in  the  manner  that 
services  are  offered,  eg.,  the  provision 
of  an  accessible  training  site  and 
schedule  and  the  use  of  aides. 

(iv)  Individualized  treatment 

(v)  Counseling;  and 

(4)  Any  ongoing  and  planned 
activities  in  the  community  that  will 
serve  the  same  population  as  the 
project  and  the  extent  to  which 
coon^ation  with  those  activities  is 
plaimed  so  that  a  comprehensive 
package  of  services  is  provided  for  the 
project  participants  and  the  project  does 
not  dwlicate  existing  activities. 

(d)  Quality  of  key  personnel.  (15 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
in  theproject  includin^- 

(i)  Tne  qualifications  of  the  project 
director, 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project 

(iii)  The  time  that  each  one  of  the  key 
personnel,  including  the  project  director, 
will  commit  to  the  project  and 

(iv)  How  the  applicant  as  part  of  its 
nondHscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age.  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragraphs  (d)(l)(i) 
and  (ii)  of  this  section,  the  Secretary 
considers — 

(1)  Experience  and  training  in  fields 
related  to  the  objectives  of  ue  project 

(ii)  Experience  and  training  in  project 
management  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  qusility  of  the  project 

(e)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  die  evaluation 
plan  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  clearly  oqilained  and 
appropriate  for  the  project 

(2)  To  tiie  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable; 

(3)  Identify  expected  outcomes  of  the 
partidpants  and  how  those  outcomes 
will  be  measured;  and 

(4)  To  the  extent  possible,  include  a 
third  party  evaluation. 

(f)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which— 

(1)  The  budget  is  adequate  to  support 
the  project  and 

(2)  Costs  are  reasonable  in  relation  to 
die  objectives  of  the  project 


(g)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  includbig  facilities, 
equipment  and  supplies. 
(Authority:  20  U.S.C  1213(a)) 

}426J3   What  addltionel  factor  does  die 
Secretary  oonelder? 

In  addition  to  die  criteria  in  f  436.22. 
the  Secretary  may  consider  whether 
funding  a  particular  apiriicant  would 
improve  the  geographical  distribution  of 
projects  funded  under  this  program. 

(Authority:  20  U.S.C  1213(a)) 

Subpart  1>-Wliat  CondMona  Must  bd 
Mat  After  an  Award? 


S436J0   HowmuBlproieetsdiali 
aouns  wiui  aiiNWU  uigaen  |iiuiii.iMH>y 
provide  lor  the  needs  of  thoee  adults? 

(a)  Projects  that  serve  adults  with 
limited  Qiglish  proficiency  or  no  English 
proficiency  shaU  provide  for  the  needs 
for  these  adults  by  providing  programs 
designed  to  teach  Qiglish  and,  as 
appropriate,  to  allow  these  adults  to 
progress  effectively  through  the  adult 
education  program  or  to  prepare  them  to 
enter  the  regular  program  of  adult 
education  as  qulddy  as  possible. 

(b)  These  programs  may.  to  the  extent 
necessary,  provide  instruction  in  the 
native  language  of  these  adults  or  may 
provide  instruction  exclusively  in 
Kiglish. 

(c)  These  programs  must  be  carried 
out  hi  coordination  with  programs 
assisted  under  the  Bilingual  Education 
Act  and  with  bilingual  vocational 
education  programs  under  the  Carl  D. 
Perkins  Vocational  Education  Act 

(Authority:  20  U3.C  1206(d)  and  1213(a)) 

8.  A  new  part  437  is  added  to  read  as 
follows: 

PART  437-NATK)NAL  ADULT 
LITERACY  VOLUNTEER  TRAININQ 
PROGRAM 


8k. 

437.1  What  ia  the  National  Adult  Literacy 
Volunteer  Training  Program? 

437.2  Who  ia  eligible  for  an  awardT 

437.3  What  activities  may  die  Secretary 
fund? 

437.4  What  regulations  apply? 

437.5  What  definitions  apply? 

Subpart  B-[Reeervadl 

Subpart  C-He«  Doee  die  Secretary  Make 
an  Award? 

437.20  How  does  the  Secretary  evaluate  an 
appUcation? 

437.21  What  aelectioo  criteria  does  the 
Secretary  uae?. 


437.22    What  additional  iactocs  does  die 
Secretary  consider? 
Anthorilr  20  U.S.C  121Sa,  onless 
otherwiae  noted. 

Subpart  A-OanarM 

1437.1  Whet  Is  theltsdenel  AdMn  Lbsraey 
Volunteer  Training  Program? 

The  National  Adult  Uterecy 
Volunteer  Training  Program  provides 
financial  assistance  for  projects  that 
train  adult  volunteers,  especially  the 
elderly,  who  wish  to  participate  as 
tutors  in  local  adult  education  programs 
under  the  Act 

(Authority:  20  U3.C  1213a(a)) 

1437.2  Who  Is  elgMe  for  an  award? 
The  following  entities  are  eligible  for 

a  direct  grant  or  cooperative  agreement 
under  the  Adult  Literacy  Vohmteer 
Training  Program: 

(a)  State  educational  agencies. 

(b)  Local  educational  agencies. 

(c)  Public  or  private  nonprofit 
agencies,  organizations,  or  institutions. 

(Authority:  20  U5.C  1213a(a)) 

I437J   What aedvtOes may dM Secretary 
fund? 

The  Secretary  supports  planning, 
implementation,  and  evaluation  of 
projects  designed  to  train  adult 
volunteers,  especially  the  elderiy,  who 
wish  to  participate  as  tutors  in  local 
adult  education  programs  under  the  Act 

(Authority:  20  U.S.C  1213a(a)) 

1437.4  What  reguMlona  apply? 

The  following  regulations  apply  to  the 
National  Adult  Literacy  Volunteer 
lYaining  Program: 

(a)  The  regulations  in  this  part  437. 

(b)  The  regulations  in  34  CFR  part  425. 

(Authority:  20  \JS.C.  1213a) 

1437.5  Whstdefhilttonss^Ny? 

(a)  The  definitions  in  34  CFR  425.4 
apply  to  this  part 

(b)  The  following  definition  also 
applies  to  tills  part 

Elderly  means  an  individual  00 
years  of  age  or  older. 
(Authority:  20  U.S.C  1213a(a)) 

Subpart  B-tRaaarvadl 

Subpart  C-Ho«r  Doaa  tha  Saeralary 
Maka  an  Award? 


(437.20    Hew 


(a)  TIm  Secretary  evaluates  an 
application  on  die  basis  of  the  criteria  in 
1437.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 


I 


I 
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points  Id  ha  dliMbutMl  ia  aeoBrdanca 
with  paragraph  (d)  of  (Ida  Mctkm,  based 
on  the  critaria  in  1 437.21. 

(c)  Subject  to  paragraph  (d)  of  tids 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  (b 
paranthesas. 

(d)  For  each  eoaapatiliea  as 
announced  through  a  notice  published  in 
the  Fsdsrsl  Keglstar.  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  tn  1437.21. 

(Authottty: »  U.&C.  12iaa(a)) 
1437.21    What 


The  Secretary  ases  the  foiowlog 
criteria  to  evaluate  an  application: 

(a)  Bxttmt  ofneedfiar  the  pn^Kt  (10 
poiflls)  IVs  Saeretary  reviews  aach 
appiiflsHnn  to  dslersaine  the  extent  to 
which  the  proiact  meats  voluntaar 
training  needs,  including  oonsideratioa 
of— 

(1)  Tha  extant  to  whidt  the  project 
will  train  adult  vdunteofs.  aspacially 
the  ddsriy.  who  can  ba  placed  in  an 
adult  education  program  immediately 
upon  completion  of  the  training  program; 

(2)  Hie  extant  to  which  the  project  has 
identified  specific  training  needs  for 
volunteers  in  the  geogra^cal  araa  to  be 
served  for  which  resources  are  not 
available;  and 

(3)  How  these  trabilng  needs  were 
identified. 

(b)  Ao/9cf  objectim.  (10  potaits)  The 
Secratary  reviews  eadi  appHcation  to 
determine  the  extant  to  wtbch  the 
project  objectivefr— 

(1)  Are  cleariy  stated; 

(2)  Aia  measivable:  and 

(3)  WM  lesolt  in  spproprials  pK»M 
outcomes. 

(c)  Man  fl/sparaciloii.  (20  potels)  Tlw 
Secretary  reviews  each  apirifcation  to 
determine  the  quality  of  tike  plan  of 
operation  for  the  project  Indudiitt— 

(1)  The  qoaUtyaftlMtrrtatagdeslgB: 

(2)  Ite  extant  to  wridch  dM  parOcipant 
recruitment  and  selection  plM  te 
irffnrtiTs  and  Is  dns^ffed  to  smmib  that 
participants  who  are  othwwiae  riigtt>le 
to  participate  an  saleded  without 
regard  to  race,  color,  natin^  or||^ 
gender,  age,  or  handicannii^  e^^jtion; 

(3)  The  extent  to  whichOe  plan  of 
operation  provides  fsr  the  efisetlve 
management  and  efficient 
adnriaiatratktB  of  the  pioiaol;  and 

(4)  The  extent  to  whieh  the  kaiaiag 
program  relates  appropriately  to  any 
trrialng  prngiaais  in  the  oeiuBanity. 

(d)  Evaluation.  (15  points)  1%e 
Secretaiy  ivrimm  s  aa  A  appMealbn  to 
delBBiriM  the  «Hdity  oi  i»  evafavM"- 
irfan  for  the  project,  including  die  i 

to  whkh  the  appikanf  a  BMthoda  af 
evaluattaa 


(1)  Are  cleariy  exf  Udaad  and  are 
appropriate  to  die  project; 

(2)  Include  a  description  of  the 
outcQBss  expected  for  partktpents; 

(3)  Indade  a  desoiptian  of  how  dwee 
outcomes  will  be  maasared:  and 

(4)  Include  a  plan,  as  a  part  of  the 
project,  to  follow  up  the  trainees* 
placeoMnt  as  tntort  in  adult  edacatioa 
programs. 

(e)  QuattjrofkeypenoaneL  (15 
points) 

(1)  The  Secretaiy  reviews  each 
apphcatian  to  deterlDtine  the  quality  of 
key  personnel  die  applicant  plans  to  use 
on  the  project  induding— 

(i)  The  qualification  of  the  project 
diiactoR 

(ii)  The  quaUficathns  of  trainers  and 
other  key  personnel; 

(ill)  The  appropriateness  of,  and  time 
allotted  to.  eadi  of  the  assigned  tasks; 
and 

(iv)  How  die  applicant,  as  part  of  its 
nondiscriminatory  ecaploynient 
practices,  will  ensure  that  personnel  will 
be  selected  widioot  regard  to  race,  color, 
national  origin,  gender,  age,  or 
handicapping  condition. 

(2)  To  determine  personnel 
qualification  under  paragraphs  (eXl)  (i) 
and  (ii)  of  diis  section,  die  Secretary 
considers — 

(i)  Experience  and  trahung  hi  fields 
related  to  die  objedtves  of  the  i»ojeet: 

(U)  Experience  and  training  In  project 
management;  and 

(iii)  Any  odier  qualifications  that 
pertafai  to  die  qtiaHty  of  the  project 

(f)  Instttathnal  cmunttuieuL  (10 
points)  The  Secretaiy  reviews  eadi 
appUcadon  to  detervdne  die  extent  to 
whidi  die  applicant^  agency, 
organizatton,  or  insdtution— 

(1)  Has  expoienos  in  providing 
literacy  services  to  adults; 

(2)  Will  provide  adequate  training 
facilities;  and 

(3)  Will  provide  other  apprt^siate 
resoaroea. 

(g)  Budget  and  coat  effectivaatta.  (S 
points]  The  Secretaiy  reviews  eadi 
application  to  determine  die  extent  to 
which — 

(1)  Hie  budget  is  adaquata  to  support 
the  project  and 

(2)  Costs  are  raasenable  in  relation  to 
the  objectf  ves  of  the  project. 
(Authority:  20  UJ&XL  Ul3a(a)) 

I4S7.22    VVhat 


In  addWon  to  the  critaria  in  (437.21. 
the  Secretary  may  consider  the 
following  factors  in  nu^king  an  award: 

(a)  Geographic  dittributioBu  The 
Secristary  auy  oensUar  adiethcr  fuadiat 
a  pardcidar  applicant  woald  ( 


the  geographical  distrib«ti(m  of  projects 
fundbd  under  diis  program. 

(b)  Variety  of  approachea.  The 
Secretary  may  consider  adiether  funding 
a  particidar  applicant  Mould  contribute 
to  the  funding  of  a  varicAy  ot 
approaches. 

(Authority:  20  U.&C  1213a(a]l 

9.  A  new  part  438  is  added  to  read  as 
follows:  I 

PART  438-8TATE  PROGRAM 
ANALY8B  ASSISTANCE  AND  POLICY 
STUDIES  PROGRAM 

Subpart  A— Oeneral 

438J    What  is  the  Stale  RMgmaAMlsyte 

Aitiatanoe  and  PoUcy  Stadte*  PK^ptn? 
43&2    WhoiaeligibUfarsnawaidT 

438.3  What  activitia*  any  thtSacretaty 
fund? 

438.4  What  regalatioDS  af piyT 

438.5  What  definitions  aivlyr 

Subpart  B-{Reserved] 

Subpart  C-How  Does  the  Secretary  Make 


438.20   How  does  the  Sacietary  evaluate  an 

appIication7 
438^    What  selection  criteria  does  die 

Secretaiy  ttsef 
438.22    What  addMonslfeetoradoet  the 

Seerstary  coasidarr 

ArtMiMy:  20  U.SjC  12tft(a),  mien 
otherwise  noted. 


S  438.1 


end  PoOey  Studtes 


The  State  Program  Ana^sis 
Assistance  and  Policy  Stadias  ftogram 
assists  States  in  evalvattag  lbs  status 
and  progress  of  adult  edaeation  in 
achieving  the  purposes  of  the  Act 

(Autheritr  20  U.S.C  12131(a)) 


S438.2  WhalaeiifMeforaai 

(a)  Public  or  private  nonprofit 
agencies,  orgeirizatians,  or  Institutions 
are  eligible  for  a  grant  cr  cooperative 
agreement  under  this  program. 

(b)  Business  concerns  or  public  or 
private  nonprofit  agencies, 
organizations,  or  institutions  are  eligible 
for  a  contract  under  this  program. 
(Aulhatily:  2S  USC  1213fa|a4) 

S438J  What actMHsaniBy the Secretvy 
funtfr 

TIm  Secretaiy  may  sif)port  die 
following  direcdy  or  throu^  awards: 

(a)  An  analysis  of  SMS  plans  Hid  of 
the  findings  of  evaluaUons  oondaded  in 
aoDardenee  wiUi  eectien  aS2  of  the  Act 
widi  suggestkwa  loSlatt  I 
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agencies  for  improvements  in  planning 
or  program  operation. 

(b)  The  provision  of  an  infonnation 
network  (in  conjunction  with  the 
National  Di^usion  Network)  on  the 
results  of  research  in  adult  education, 
the  operation  of  model  or  innovadve 
programs  (including  efforts  to  continue 
activities  and  services  under  the 
program  after  Federal  funding  has  been 
discontinued),  successful  experiences  in 
the  planning,  administration,  and 
conduct  of  adult  education  programs, 
advances  in  curriculum  and 
instructional  practices,  and  other 
information  useful  in  the  improvement 
of  adult  education. 

(c)  Any  other  activities,  induding 
national  policy  studies,  whidi  the 
Secretary  may  designate,  that  assist 
States  in  evaluating  the  status  and 
progress  of  adult  education  in  achieving 
the  purposes  of  the  Act 

(Authority:  20  U.S.C  1213b(a)) 

943S.4   WhatreguiatlonaapplyT 

The  following  regulations  apply  to  the 
State  Program  Analyais  Assistance  and 
Policy  Studies  Program: 

(a)  The  Federal  Acquisition 
Regulation  (FAR)  in  48  CFR  Chapter  1 
and  the  Department  of  Education 
Acquisition  Regulation  (EDAR)  in  48 
CFR  Chapter  34  (applicable  to 
contracts). 

(b)  The  regulations  in  this  part  438. 

(c)  The  regulations  in  34  CFR  part  425. 

(Authority:  20  U.S.C.  1213b(a]) 

iAStJS   What  definitions  apply? 

The  definitions  in  34  CFR  425.4  apply 
to  this  part. 

(Authority:  20  U.S.C  1213b(a)) 

Sutipart  B— { Reaerved] 

Subpart  C— How  Does  tha  Secretary 
Make  an  Award? 

9438.20   How  does  the  Secretary  evahiala 


(a)  The  Secretary  evaluates  an 
application  for  a  grant  or  cooperative 
agreement  on  the  basis  of  the  criteria  in 
9438.21. 

(b)  The  Secretary  may  award  up  to 
100  points,  including  a  reserved  15 
points  to  be  distributed  in  accordance 
with  paragraph  (d)  of  this  section,  based 
on  the  criteria  in  9  438.21. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  possible  score  for 
each  criterion  is  indicated  in 
parentheses. 

(d)  For  each  competition  as 
announced  through  a  notice  published  hi 
the  Federal  Ra^star,  the  Secretary  may 
assign  the  reserved  points  among  the 
criteria  bi  1 438.21. 


(Authority:  20  U.S.C  1213b(8)) 

9438.21    What  aeieMon  criteria  does  ths 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  objectives  of  the 
proposed  project  will  assist  States  in 
evaluating  the  status  and  progress  of 
their  adult  education  programs. 

(b)  Extent  of  need  for  the  project  (10 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  proposed  project  meets 
specific  needs,  induding  consideration 
of— 

(1)  The  needs  addressed  by  the 
project; 

(2)  How  the  applicant  identified  those 
needs; 

(3)  How  those  needs  relate  to  project 
objectives;  and 

(4)  The  benefits  to  be  gained  by 
meeting  those  needs. 

(c)  Plan  of  operation.  (20  points)  The 
Secretary  reviews  each  aplication  to 
determine  the  quality  of  the  plan  of 
operation  for  the  proposed  project 
including — 

(1)  The  quality  of  the  design  of  the 
project; 

(2)  The  extent  to  which  the*plan  of 
management  is  effective  and  ensures 
proper  and  effident  administration  of 
the  project 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purpose  of  the 
program;  and 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and.personnel  to 
achieve  each  objective. 

[i)  Quality  of  key  personnel.  [15 
points) 

(1)  The  Secretary  reviews  each 
appUcation  to  determine  the  quality  of 
key  personnel  the  appUcant  plans  to  use 
on  the  proposed  project  induding — 

(i)  The  qualifications  and  experience 
of  the  project  director,  if  one  is  to  be 
used: 

(ii)  The  qualifications  and  experience 
of  eadi  of  the  other  key  personnel  to  be 
used  on  the  project 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(l)(i)  and  (ii) 
of  this  section  will  commit  to  the  project 
and 

(iv)  How  the  appUcant  as  part  of  its 
nondiiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  seleded  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 
quaUfications  under  paragraphs  (d)(l)(i) 
and  (ii)  of  this  section,  die  Secretaiy 
considers — 


(i)  Experience  and  training  in  fields 
relsted  to  the  objectives  of  the  project; 

(ii)  Experience  and  training  In  project 
management  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(e)  Budget  and  cost  effectiveness.  (S 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  Hie  budget  is  adequate  to  support 
the  proposed  projed  activities;  and 

(2)  Costs  are  necessary  and 
reasonable  in  relation  to  the  objectives 
of  the  project 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project  induding  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  for  the  project 
and 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable. 

(g)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project  induding  facilities, 
equipment  and  supplies. 

(hi  Dissemination  plan.  (10  pohits) 
The  Secretary  reviews  eadi  application 
to  determine  the  quality  of  the 
dissemination  plan  for  the  project 
induding — 

(1)  The  extent  to  which  the  projed  is 
designed  to  yield  outcomes  that  can  be 
readily  disseminated: 

(2)  A  description  of  the  types  of 
materials  die  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  avialable;  and 

(3)  Provisions  for  publicizing  the 
findings  of  the  projed  at  the  local  State, 
and  national  levels,  as  appropriate. 

(Authority:  20  U.S.C  1213b(a]) 


9438.22   Whet addjtioneitacioradoae the 
Secretary  conaldar? 

In  addition  to  the  criteria  in  9  438.21. 
the  Secretary  may  consider  the 
following  fadors  in  making  an  award: 

(a)  Geographic  distribution.  The 
Secretary  may  consider  whether  funding 
a  particiUar  applicant  would  improve 
the  geographical  distribution  of  projects 
funded  under  this  program. 

(b)  Variety  of  approaches.  The 
Secretary  may  consider  whether  funding 
a  particular  applicant  would  contribute 
to  the  funding  of  a  variety  of  approadies 
to  assisting  States  hi  evaluatixq!  dw 
status  and  progress  of  their  adult 
education  programs. 

(Attdwrity:  20  U.S.C  1213b(a)). 
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IOl  a  new  part  441  is  added  to  read  as 
fbUows: 

Mirr  441-AOULT  EDUCATION  FOR 
THE  HOMELESS  PROCMAM 


441.1  WfaattolkaAdBltBdBcatkaforllw 
HwmIms  I¥opaa»7 

441.2  Who  may  apply  for  in  •ward? 
44U    What  activitlea  may  thaSecntniy 

tmSt 
4414   What  regnlatioiu  apply? 
441 J    WhatdaflnlUoMappiyr 


44U0    Hs«r 


the  Sacntaiy  avahMta  aa 


441.a    WbaHahcHoBaitotUdoaatha 

Secretary  uaef 
441.22    What  additional  factor  doea  the 

Secretaiy  conaiderf 


Aflar  an  AvafdV 

441  JO   How  may  an  SEA  operata  die 


:43U.&Cll42t 
otherwiaa  aotad. 


1441.1    WMtaMMAdUll 


Tte  Adah  Bdncathm  for  the  Homeless 
Program  provides  llBaMf  al  assistance  to 
State  edaeatioBal  agencies  (SREAs)  to 
enable  them  to  implement,  either 
directly  or  threagji  cent!  acts  or 
snfegruits.  a  prof^am  of  literacy  training 
and  basic  skills  renediatioB  for  adah 
homeless  MfrMaals  within  their  State. 
(Authority:  42  U.S.C.  11421(a)] 


f44U   Whoaayi 

State  educational  agencies  in  the  60 
States,  the  District  of  0>himbia,  the 
Commonwaalth  of  Puerto  Rico,  die 
Virgin  Islands.  Gmb,  American  Seaaoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  blands  may  app^  for  an 
award  under  this  program. 

(Authority;  42  V&C  U4Zl(d)) 
I441.S    IMMt 


The  Secretaiy  provtdes  grants  or 
coMerattve  agreements  for  projects  tbat 
implemout  a  program  of  Hteracy  trataing 
and  basic  skiHa  rsBMdiation  for  adnh 
homeless  indiridDals.  ftojects  most-- 

(a)  lochide  a  program  of  outreadi 
activities;  and 

(b)  Coordinate  with  existkig  lasouicea 
nch  as  onmrnnnity-haaad  oiganizatiena. 
VBTA  recipients,  tha  adalt  basic 
education  program  and  its  radptaits. 


and  nonprofit  liferacy-action 
organizations. 

(Aathoritr  42  U.S.C.  l)421(a)) 

{441.4   WlMliegulatieas apply? 

The  fcdlowiag  regidatioBS  apply  to  die 
Adnlt  Education  for  fce  Homeless 
Prograai: 

(a)  Tin  Edncatkm  Department 
General  Admii^strattve  Regtilatians 
(EDGAR)  as  follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutioni  of  Higher 
Educatko,  Hospitalsi  Nonprofit 
Organizations)  for  gmnts.  including 
cooperative  agreements,  to  institutions 
of  higher  education,  hospitals,  and 
nonprofit  organizations. 

(2)  34  CFR  part  75  pirect  Grant 
Programs). 

(3)  34  CFR  part  77  pefinitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  pnteigovemmenUl 
Review  of  Departmeat  of  Education 
Programa  and  Activities). 

(5)  34  CFR  part  80  (Unifotm 
Adminiatrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments)  for  grants, 
including  cooperativt  agreements,  to 
State  and  local  governments,  including 
Indian  tribal  govemaents. 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act— Enforcement). 

(7)  34  CFR  part  85  |Govenunentwide 
Debarment  and  Suqienaioo 
(Nonprocurement)  and  Govemmentwide 
Requirentents  for  Dnig-F^«e  Workplace 
(Grants)). 

(b)  The  regulations  in  this  part  441. 
(Anthoritr  42  U.S.C.  11421) 


{441.8 

(a)  DgfinHiong  in  tha  Act  The 
following  terms  used  in  this  part  u 
defined  in  sections  IQS  and  702(d). 
respectively,  of  the  Steward  B. 
McIOnney  Homeless  Assistance  Act 
(Pub.  L 100-77, 42  U.8.C.  11301  et  8eq.)i 

Homeless  or  homeless  individual. 
State. 

(b)  Definitions  in  BDGAR.  The 

f  dilowing  terms  used  in  tins  part  are 
defined  in  34  CFR  77.S: 

Applicant 

Application 

Award 

Contract 

EDGAR 

Grant 

Grantee 

Local  educational  agency 

Nonprofit 


Rojeci 
PubUc 


State  educattonal  agency 


(c)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Act  means  the  Stewart  B.  McKlimey 
Homeless  Assistance  Aot  (Pub.  L 100- 
77, 42  U.S.C.  11301  etseg.]. 

Adult  means  an  individual  who  has 
attained  16  years  of  age  or  who  is 
beyond  the  age  of  compulsory  school 
attendance  under  the  applicable  State 
law. 

Basic  skills  remediatioo  and  literacy 
training  mean  adult  education  for 
homeless  adults  whose  inability  to 
speak,  read,  or  ivrite  the  English 
language  constitutes  a  substantial 
impairment  of  their  ability  to  get  or 
retain  employment  conuaenstirate  with 
their  real  ability,  diat  is  designed  to  help 
eliminate  this  inability  and  raise  the 
level  of  education  of  those  individuals 
with  a  view  to  making  them  less  likely 
to  becoaae  dependent  on.odiers,  to 
improving  their  ability  to  benefit  from 
occupational  training  and  otherwise 
increasing  their  opportunities  for  more 
productive  and  prcAtable  employment 
and  to  making  them  better  able  to  meet 
their  adult  responsibilities. 

Eligible  recipients  means  pnUic  or 
private  agendea.  institutions,  or 
organizations,  incbding  r^igious  or 
charitable  organizations,  el^ile  to 
apply  for  a  contract  from  a  State 
educational  agency  to  operate  projects, 
services,  or  activities. 

Outreach  means  activities  designed 
to- 

(1)  Id«itify  and  inform  adult  homeleaa 
individuals  of  the  availability  and 
benefits  of  the  Adult  Education  for  the 
Hoauless  Program;  and 

(2)  Assist  those  homeless  adnhs,  by 
providing  active  recruitment  and 
reasonable  and  conveniant  access,  to 
participate  in  the  program. 

(Authority:  42  U.S.C  11421) 

Subpart  B-{Reeerved] 

Subpert  C— How  Does  ttie  Secretvy 
Make  en  Award? 


{441  JO 


(a)  The  Secretary  evaluates  an 
appbcation  on  the  basis  of  the  criteria  in 
{441.21. 

(b)  Hie  Secretaiy  awards  up  to  100 
pofaits,  induding  a  reserved  15  points  to 
be  distributed  in  aocordikiee  with 
parapeirii  (d)  of  dik  secVon,  based  on 
die  criteria  in  1 441.2L 

(c)  Subject  to  paragraph  (d)  of  this 
section,  the  maximum  poasiUe  score  for 
each  criterion  is  faidieated  hi 
pareniiieses. 

id)  For  each  competltfOB  as 
annotniBed  tnroagp  a  notice  puUlshedtB 
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the  Fedacal  Registac.  the  Secretaiy  may 
assign  the  reserved  points  among  the 
criteria  in  {  441.21. 

(Authority:  42  V&C  11421) 

{441.21   What  setecuoncrltefla  does  the 
Secretary  use? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application: 

(a)  Program  factors.  (25  points]  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which — 

(1)  The  program  design  is  tailored  to 
the  literacy  and  basic  sldlls  needs  of  die 
specific  homeless  population  being 
served  (for  example,  designs  to  address 
the  particular  needs  of  single  parent 
heads  of  households,  substance  abusers, 
or  the  chronically  mentally  ill); 

(2)  Cooperative  relationships  with 
other  service  agencies  will  provide  an 
integrated  package  of  support  services 
to  address  the  most  pressing  needs  of 
the  target  group  at,  or  through,  the 
project  site.  Support  services  must  be 
designed  to  bring  membere  of  the  target 
group  to  a  state  of  readiness  for 
instructional  services  or  to  enhance  the 
effectiveness  of  instructional  services. 
Examples  of  appropriate  support 
services  to  be  provided  and  funded 
through  cooperative  relationships 
include,  but  are  not  limited  to— 

(i)  Assistance  widi  food  and  shelter 

(ii)  Alcohol  and  drug  abuse 
counseling; 

(iii)  Individual  and  group  mental 
health  counseling; 

(iv)  Health  care; 

(v)  Child  care; 

(vi)  Case  management; 

(vii)  Job  skills  training; 

(viii)  Employment  training  and  work 
experience  programs;  and 

(ix)  Job  placement: 

(3)  The  SEA'S  application  provides  for 
individualized  instruction,  especially  the 
use  of  individualized  instructional  plans 
or  individual  education  plans  that  are 
developed  joinUy  by  die  student  and  tha 
teachn  and  reflect  student  goals; 

(4)  The  program's  activities  include 
outreach  services,  especially 
interpereonal  contacts  at  locations 
where  homeless  persons  are  known  to 
gather,  and  outreach  efforts  throu^ 
cooperative  relations  with  local 
agencies  that  provide  services  to  the 
homeless;  and 

(5)  Instructional  services  will  be 
reac^y  accessible  to  students,  espedaOy 
the  provision  of  instructional  services  at 
a  shelter  or  transitional  housing  site. 

(b)  Extent  (^  need  for  the  project.  (15 
pohits)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  die  project  meets  specific  needs 
in  section  702  of  the  Act,  including 
consideration  of— 


(1)  (1)  An  estimate  of  die  musber  of 
homeless  peraoDS  expected  to  be  served 
and  the  number  of  homeless  adults  to  be 
served  within  each  participating  school 
district  of  the  State. 

(ii)  For  the  purposes  of  the  count  in 
paragraph  (b)(l)(i)  of  diis  section,  an 
eligible  homeless  adult  is  an  intttvidual 
who  has  attained  16  years  of  age  or  who 
is  beyond  the  age  of  compidsory 
attendance  under  the  applicable  State 
law;  who  does  not  have  a  high  school 
diploma,  a  GED,  or  the  basic  education 
skills  to  obtain  full-time  meaningful 
employment;  and  who  meets  the 
definition  of  "homeless  or  homeless 
individual"  in  section  103  of  die  Act; 

(2)  How  the  numbers  in  paragraph 
(b)(1)  of  this  section  were  determined; 

(3)  The  extent  to  which  the  target 
population  of  homeless  to  be  served  in 
the  project  needs  and  can  benefit  from 
literacy  training  and  basic  skills 
remediation; 

(4)  The  need  of  that  population  for 
educational  services,  including  their 
readiness  for  instructional  services  and 
how  readiness  was  assessed;  and 

(5)  How  the  project  would  meet  the 
literacy  and  basic  skills  needs  of  the 
specific  target  gnvp  to  be  served. 

(c)  Plan  of  operation.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including— 

(1)  The  establishment  of  written, 
measurable  goals  and  objectives  for  the 
project  that  are  based  on  the  project's 
overall  mission; 

(2)  The  extent  to  which  the  program  is 
coordinated  with  existing  resources 
such  as  community-based  organizations, 
VISTA  recipients,  adult  basic  education 
program  recipients,  nonprofit  literacy 
action  oiganLEations,  and  existing 
organizations  provic^ng  shelters  to  the 
homeless; 

(3)  The  extent  to  which  the 
management  plan  is  effective  and 
ensures  proper  and  efficient 
administration  of  die  project: 

(4)  How  the  applicant  will  ensure  that 
project  participants  otherwise  eligible  to 
participate  are  selected  without  regard 
to  race,  color,  national  origin,  gender, 
age.  or  handicapping  condition:  and 

(5)  If  applicable,  the  plan  for  the  local 
appUcation  process  and  the  criteria  for 
evaluating  local  applications  sidimitted 
by  eligible  applicants  for  contracts  or 
sul»>ant8. 

(d)  Quality  of  key  personnel  (15 
points) 

(1)  "rhe  Secretary  reviews  each 
appUcation  to  determine  the  quality  of 
key  personnel  the  State  pUms  to  use  on 
the  project  induding— 

(t)  The  qualifications  of  the  State 
ooordlnatar/piolect  dkecttn; 


(ii)  The  qualifications  at  each  al  dM 
other  key  personnel  to  be  used  by  the 

SEA  la  dw  protect; 

(iii)  lie  time  that  eadi  person 
referred  to  in  paragraphs  (d)  (1)  (i)  and 
(ii)  of  this  section  will  commit  to  die 
project;  and 

(iv)  How  die  applicant  as  part  of  its 
non^sdiminatoiy  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  widiout 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(2)  To  determine  personnel 
qualifications  under  paragrei^  (d)  (1) 
(i)  and  (ii)  of  this  section,  the  Secretary 
considers 

(i)  Experience  and  training  in  fields 
relatsd  to  die  objectives  of  the  project; 

(ii)  Experience  in  providing  services  to 
homeless  populations; 

(iii)  Experience  and  training  in  project 
management  and 

(iv)  Any  other  qualifications  that 
pertfdn  to  the  quality  of  the  project 

(e)  Budget  and  cost  effectiveness.  (5 
points)  The  Secretary  reviews  each 
application  to  detennine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  siqiport 
the  project 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project  and 

(3)  "The  budget  is  presented  in  enoti^ 
detail  for  determining  paragraphs  (e)  (1) 
and  (2)  of  this  section. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  pn^ect  including  the  extent 
to  whidi  the  applicant's  me^ods  of 
evaluation— 

(1)  Objectively,  and  to  the  extent 
possible,  quantifiably  measure  the 
success,  lH)th  of  the  program  and  of  the 
partidpants,  in  achieving  established 
goals  and  objectives; 

(2)  Contain  provisions  that  allow  for 
frequent  feedback  from  evaluation  data 
provided  by  participants,  teachers,  and 
community  groups  in  order  to  improve 
the  effectiveness  of  the  program;  and 

(3)  Indude  a  description  of  the  types 
of  instructional  materials  the  applicant 
plans  to  make  available  and  the 
methods  for  making  the  materials 
available. 

(^iprovad  Hodar  0MB  CaatttA  Na  1830> 

0606) 

(Authority:  42  U.&C  11421) 

(441.22    Wliat 


In  addition  to  the  criteria  in  {  441.21, 
the  Secretary  may  consider  whether 
funding  a  particular  applicant  woidd 
improve  the  geographical  distributian  of 
projacia  fonded  undw  thie  propaai. 
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(Anthority:  42  U.S.C  11421) 

Subpwt  D-What  CondMoiw  Mutt  be 
Met  After  an  Award? 

•  441J0   How  may  an  SEA  operate  the 


An  SEA  may  operate  the  program 
directly,  award  subgrants,  or  award 
contract*  to  eligible  recipients.  If  an 
SEA  awards  contracts,  the  SEA  shall 
distribute  funds  on  the  basis  of  the 
State-approved  contracting  process. 

(Authority:  42  U.S.C  11421(a)). 

NotK  This  appendix  is  published  in  the 
Pedacal  Register  with  the  final  regulations  but 
It  not  to  be  codified  in  the  Code  of  Federal 
Regulations. 

Appendix  A— Summary  of  Comments 
and  Responses 

The  following  is  a  summary  of  the 
comments  received  on  the  notice  of 
proposed  rulemaking  for  the  State- 
Administered  Adult  Education  Programs 
and  Secretary's  Discretionary  Programs 
of  Adult  Education  published  on  April 
12, 1989.  Each  comment  is  followed  by  a 
discussion  that  indicates  why  a  change 
has  been  made  or  why  no  change  is 
considered  necessary.  Specific 
comments  are  arranged  in  order  of  the 
sections  of  the  flnal  regulations  to  which 
they  pertain. 

Part  425— Adult  Education— General 
Provisions 

Definitions  (Section  425.4) 

Comment-  One  commenter  expressed 
concern  about  the  definitions  of  adult 
basic  education,  adult  secondary 
education,  and  adults  with  limited 
English  proficiency  (LEP).  The 
commenter  interpreted  these  definitions 
as  requiring  States  to  group  students  by 
"categorical  definitions  based  on  a 
grade  level  kind  of  achievement  or 
implied  ability  level."  The  commenter 
also  thought  that  the  regulations 
precluded  programs  from  serving  LEP 
students  if  those  students  had  attained 
sixth  grade  basic  Uteracy.  The 
commenter  suggested  that  the 
regulations  add  at  least  an 
"instructional  definition"  relating  to 
"functional  literacy  as  situational 
achievement."  The  commenter  stated 
that  adding  "instructional  definitions" 
would  "reduce  confusion  between 
instructional  type  and  program 
category"  and  could  "provide  insight 
into  what  ciuriculum  or  pedagogy  can 
be  considered,  what  can  be  taught  and 
how  it  can  be  tatight." 

Discussion:  The  regulations  allow,  but 
do  not  require.  States  to  use  grade  level 
measures  for  distinguishing  between 
adult  basic  and  adult  secondary 
education.  Nothing  in  the  regulations 


requires  States  to  use  a  specific  type  of 
instruction  for  either  adult  basic  or 
secondary  education,  and  the  Secretary 
believes  it  would  be  appropriate  to  do 
this.  The  commenter  apparently 
misunderstood  the  regulations' 
treatment  of  LEP  students.  States  have 
flexibility  to  address  any  particular 
needs  these  students  may  have  at  both 
the  adult  basic  and  secondary  levels. 
Changes:  None. 

Definition  of  Expansion  (Section  425.4) 

Comment:  A  commenter  suggested 
that  expansion  should  not  be  defined 
only  as  increasing  the  number  of 
agencies— other  than  LEAs — used  to 
provide  adult  education  and  support 
services  in  order  to  increase  the  number 
of  adults  served.  The  commenter  sees 
this  definition  in  conflict  with  the 
legislative  purpose  to  improve 
educational  opportunities.  The 
commenter  stated  that  in  some 
instances  better  services  could  be 
provided  by  reducing  the  number  of 
deliverers  of  services  but  increasing  the 
breadth  and  scope  of  services  available 
to  more  participants.  The  commenter, 
therefore,  recommended  that  expansion 
be  redefined  to  include  an  increase  in 
agencies,  sites,  available  services,  or 
number  of  students  served. 

Discussion:  The  definition  of 
expansion  implements  section  342(c)  (3) 
and  (4)  of  the  Act.  These  provisions 
specifically  require  that  agencies  other 
than  LEAs  be  used  to  expand  the 
delivery  of  services,  The  Secretary 
believes  that  this  expansion  should 
include  an  increased  number  of  agencies 
other  than  LEAs,  in  order  to  increase  the 
number  of  adults  served.  The  Secretary 
agrees  that  programs  should  be 
improved  in  other  ways;  however,  these 
improvements  shoidd  not  be  used  in  lieu 
of  the  type  of  expansion  contemplated 
by  the  regulatory  definition. 

Changes:  None. 

Definition  of  State  Administrative  Costs 
(Section  425.4) 


Comments:  SevemI  commenters 
raised  questions  concerning  the 
definition  of  State  administrative  costs. 
Concerns  centered  on  the  exclusion  of 
ancillary  activities,  such  as  evaluation, 
teacher  training,  dissemination, 
technical  assistance,  and  curriculiun 
development,  from  the  definition.  Some 
commenters  interpreted  the  regulations 
as  prohibiting  the  use  of  funds  for  these 
activities.  One  commenter  supported  the 
definition  since  it  excludes  ancillary 
services  bom  the  statutory  cap  on  State 
administrative  costs. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  these  designated 
activities  are  vital  to  an  effective  adult 


education  program.  The  exclusion  of 
these  activities  bom  the  definition  is 
generally  carried  over  from  previous 
regulations.  Their  continued  exclusion 
helps  clarify  that  these  activities  are 
allowable  costs  that  are  not  included  in 
the  statutory  cap  on  State 
administrative  costs  that  becomes 
effective  July  1, 1991.  The  Secretary  has 
decided  to  exclude  the  enimierated 
activities  from  the  definition,  and  has 
decided  to  modify  the  definition  to 
describe  these  activities  as  "additional" 
rather  than  "ancillary." 

Change:  The  definition  now  refers  to 
additional  allowable  activities  that  a 
State  may  conduct  in  addition  to  its 
administrative  responsibilities. 

Part  426— Adult  Education  State- 
Administered  Basic  Grant  Program 

Administrative  Staff  (Section 
426.3(b)(5)) 

Comments:  Several  commenters, 
while  supporting  the  need  for  the 
assignment  of  qualified  personnel  to 
administer  the  program,  pointed  out  that 
the  regulations  do  not  define  "qualified" 
and  do  not  provide  for  Federal 
enforcement  of  personnel  qualifications. 

Discussion:  The  purpose  of  this 
provision  is  to  emphasfee  the  factors  a 
State  must  consider  in  assigning 
personnel  to  carry  out  its 
responsibilities  under  tfie  Act.  The 
Secretary  sees  no  need  to  prescribe  the 
exact  type  of  education  and  experience 
that  make  a  State's  personnel 
"qualified"  to  carry  out  these 
responsibilities. 

Changes:  None. 

Tuition  and  Fees  (Section  426.10(b)(7)) 

Comments:  Several  commenters  took 
exception  to  the  requirement  that  State 
applications  include  an  assivance  that 
prohibits  charges  or  required  purchases 
for  participants  in  adult  basic  education 
programs.  These  commenters  thought 
the  tuition  and  fees  could  be  used  as 
additional  revenue  for  matching, 
purchasing  additional  materials,  or 
program  expansion.  Several  other 
commenters  endorsed  the  prohibition 
against  charging  adult  basic  education 
students,  since  fees  could  be  construed 
as  barriers  to  participation.  Other 
commenters  recommetiled  a  shding- 
scale  fee  structure,  a  waiver  for  the 
indigent,  or  a  voluntary  fee.  One 
commenter  agreed  with  the  prohibition 
on  charges  for  instructional  services,  but 
recommended  that  participants  be 
allowed  to  purchase  textbooks.  Another 
commenter  favored  a  charge  for  books 
and  a  modest  fee  for  General  Education 
Development  (GEDJ  shidies. 
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Discussion:  HistoricaUy,  the  Secretary 
has  supported  a  prohibition  on  chaiges 
for  adult  basic  education  services,  or 
requiring  participants  to  purdiase  books 
or  other  materials.  This  policy  furthers 
the  broad  statutory  ptupose  to  reach 
educationally  disadvantaged  adults.  It 
has  been  reflected  In  past  program 
regulations  and  is  continued  in 
§  42e.l0(b)(7).  Nothing  in  the  legislative 
history  of  Public  Law  100-207  indicates 
that  Congress  disapproved  of  this 
policy.  Moreover,  me  Secretary  believes 
that  tuition  and  fees  would  actually 
undermine  die  statute's  requirements 
regarding  efforts  to  reach  underserved 
adults  and  to  attract  and  assist  their 
meaningful  participation  in  adult 
educatioiL  Under^ucated  adults  are 
precisely  those  persons  least  likely  to 
have  adequate  financial  resources 
available  for  educational  expenses. 

Even  if  the  Secretary  were  to  modify 
the  prohibition.  States  and  local 
recipients  still  could  not  apply  tuition 
and  fees  collected  from  students  toward 
meeting  matching,  cost  sharing,  or 
maintenance  of  effort  requirements  of  a 
program.  See  34  CFR  78  J34. 

With  regard  to  die  purchase  of  books 
or  materials,  there  is  nothing  in  the 
referenced  program  assurance  to 
prevent  an  adult  basic  education 
participfmt  fimm  purchasing  bo(^  or 
other  materitds  riiould  the  participcmt 
desire  to  do  so.  The  prohibitioa  doee  not 
allow  these  purcfaasea  to  be  required. 
The  Secretary  wi^es  to  point  oat  that 
this  prohibition  applies  only  to  adult 
basic  education  pro^tuna.  serviees,  Mid 
activities.  Therefore,  States  are 
permitted  to  aseees  neceesery  and 
reasonable  chaiges  for  adult  secondary 
education  ptograma,  servtees,  mi 
activitiee.  such  as  services  that  prepare 
putidpants  tar  hlg}i  school  equi^daicy 
diplomae  or  CED  examinatlQna. . 

Cbaagee:  None. 

Public  Comment  on  State  Mans  (Section 
42e.ll(b)) 

Comment  One  conmienter  exprossod 
concern  that  adequate  notice  may  not  be 
given  for  public  meetings  on  the  State 
plan.  The  commenter  favored  public 
notification  at  least  three  weeks  in 
advance  through  invitations  and  the 
news  media. 

Discussion:  Section  342(a)(2)  of  the 
statute  requires  an  SEA  to  conduct 
public  hewiogs  so  diat  all  segments  of 
the  public  will  have  an  opportunity  to 
present  their  views  and 
recomwendatiiws  regarding  the  State 
plan.  Sectioa  342(a)(2)  also  requires  thai 
these  hearings  be  preceded  by 
appcoptiate  and  safildent  notioe.  The 
reguUkory  language  in  f  32Bbl1(b)  is 
based  on  theatatula.  While  the 


Secretary  is  very  8i4>portivs  ofensnrtaig 
that  appropriate  and  sufficient  notioe  ia 
given  to  the  public  the  Secretary  does 
not  believe  it  is  necessary  to  be  mors 
prescriptive  in  this  requiremaDt  since 
States  should  be  allowed  to  structure 
puUic  participation  according  to  k>cal 
needs  and  dreumstancea. 
Change:  None. 

State  Plan  (Section  426.12) 

Comment  A  commenter  saw  1 426.12 
as  creating  redundancies  in  the  required 
content  of  a  State  plan.  Partictdar 
attention  was  directed  to  the 
descriptions  required  on  expanding  the 
delivery  system,  outreach,  and  providing 
for  the  needs  of  limited  English 
proficient  adults.  The  commenter 
suggested  that  these  areas  be 
consdidated  and  included  in 

8  426.12(a)(2)(iiKA}.  likewise,  the 
commenter  suggested  that  the  use  of 
volunteers  not  be  addressed  separately 
but  be  Included  as  a  part  of  the 

9  426.12(a){13). 

Diacttssion:  The  regulations  foBow  the 
general  format  estaUished  by  the  Act 
for  the  components  of  the  State  plan. 
Neither  the  statute  nor  the  regulations 
require  redundant  information.  Hie 
Secretary  does  not  require  the  Statee  to 
submit  their  plans  in  a  pafknLst  format 
However  each  plan  must  satisfy  die 
requirements  of  the  statute  and 
regulations. 

Changes:  None. 

Program  Goals  (Section  426.12(aX2)) 

'  Comments:  Some  commenters 
requested  clarification  of  the  meaning  of 
"expected  outcomes"  as  diey  relsM  to 
programs,  services,  and  activities  that 
must  be  described  in  a  State  plan.  One 
commenter  asked  who  decides  whkih 
outcomes  are  importanL 

Discussion:  Neither  the  statute  nor  die 
regulations  make  any  attempt  to 
prescribe  specific  outcomee.  llie  SEA 
has  the  responsibility  to  identify, 
determhse  the  importance  of,  and  define 
the  expected  outcomes  to  be  derived 
from  programs,  services,  and  activitiee 
under  its  Stete  plan.  In  doing  so,  it 
should  design  and  administer  a 
statewide  program  that  best  meets  die 
adult  education  needs  of  afl  segments  of 
the  edult  populetion,  eepedally  adults 
who  are  educationally  disadvantaged. 
Contributing  to  the  State's  dedsiens  are 
the  public  and  private  sectors  throu^ 
their  invcdvement  in  the  devek^ment  of 
the  State  plea  A  State  advisory  coondL 
if  established  or  designated,  also  makee 
a  contribution. 

Gbaqges:  Nona. 


Addrassiof  Needs  of  Sp«dal 
Populations  (Section  426.12(aX9)) 


CowmsotOun 
die  reqniteBeBt  diat  the  State  plan 
describe  how  the  pvticakr  edhcsHonel 
needs  of  dedgaatad  special  popolattona 
to  die  State  wiB  be  addrsseed,  Tlw 
commenter  suggested  that  die  peevisfcm 
was  imnecessary  and  would  | 
needleee  peperwetk.  Hie  I 
suggested  tet  s  better  provision  would 
simply  require  States  to  indnde  a  needs 
assessment  of  these  spedal  populations 
with  an  indicatian  of  whedier  the 
assessment  suggests  a  programmatic 
emphasis  on  one  population  or  anodier. 
The  commenter  suggested  that  a  good 
needs  assessment  wHl  identify  thoee 
particular  populations  that  merit  a 
greater  daim  on  resources. 

Discussion:  Section  428.12(a)(9) 
implements  a  requirement  to  section 
342(c)(7)  of  die  statute.  In  edcfition.  bodi 
the  statate  and  ragnlatioM  reqaire  a 
thotoogh  needs  ssesssment  of  the 
spectrum  of  adulto  eliglbte  for  servloee 
as  part  of  the  fotmalattoD  of  a  State 
plan.  The  Secretary  agrees  with  the 
coBunenter  that  a  needs  aseesement  wfll 
help  a  State  in  directing  ite  PederaL 
State,  and  local  resources  to  diose 
populations  most  to  need  of  educational 
services. 

Changes:  None. 

Review  of  State  Plan  (Section  426.13  (h) 
and(c)) 

Comments:  One  commenter  suggested 
diet  States  nboit  dte  State  plan  oofy  to 
die  State  angle  Point  of  Coated  rather 
dian  to  dte  entities  to  1 426.13(b)  and  (c). 

Discussion:  Section  342(a)(aNA)  of  dw 
Ad  requires  that  an  SEA  proeida 
specific  State  entities  having 
responsibility  for  vocational  education, 
the  Job  Training  Partoership  programs, 
and  postsecondary  education  an 
opportunity  to  review  and  comment  on 
the  State  plan.  Hiat  section  furdier 
requires  diat  the  State  plan  contato  die 
commento  of  those  entities  as  well  as 
the  State's  responses  to  the  comments. 
Section  342(a)(3)(B)  of  die  Ad  seta  forfli 
similar  provisions  regarding  the  State 
advisory  coundL  if  a  ooimdl  has  been 
establuriied.  The  regulations  to 
1 428.13(b)  and  (c)  implemwit  die 
statutoiy  laaguaga.  States  muet  also 
fdlew  any  aHiUcable  State  prooedurse 
respecting  dw  State  Si^  Petot  of 
Contact  See  1 426.3(a)(6).  «dydi 
references  the  Departasat's  reguUtioBS 
oa  intacpieeBBBeatal  review, 

Chatges:  Vasts. 
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Approval  of  State  Plan  Amendments 
(SecUon  42eJ3) 

Comment-  One  commenter  luggested 
that  the  Secretary  be  allowed  a  shorter 
retponae  time  for  the  approval  of  State 
plan  amendments.  The  commenter 
suggested  a  maximum  of  30  days  be 
allowed  since  programs  may  have  to 
change  quickly. 

DiKuaaioK  Section  42&23  follows 
section  351(b)  of  the  statute,  which 
allows  the  Secntaty  a  maximum  of  60 
days  to  take  action  on  a  State  plan 
amendment  While  it  would  be 
inappropriate  to  change  this  statutory 
provision,  the  Secretary  anticipates  that 
most  amendments  will  be  acted  on  in 
less  than  ao  days.  The  Secretary  will 
respond  to  any  proposed  amendment  as 
quickly  as  possible. 

Changes:  HotM. 

Multi-Year  Grants  or  Contracts  (Section 
426^1  (a)  and  (b)) 

Comment:  A  commenter  suggested 
that  annual  awards  are  often  redundant 
for  established,  long-term  providers.  The 
commenter  further  suggested  that  die 
regulations  should  give  SEAs  discretion 
to  award  multi-year  grants  of  contracts. 

Discussion:  lliese  regulations  permit 
multi-year  grants  or  contracts  as  well  as 
annual  awards.  Note  that  States  must 
nevertheless  eiuure  that  they  generally 
give  preference  to  local  eligible 
recipients  that  have  a  demonstrated 
capacity  to  recruit  and  serve 
educationally  disadvantaged  adults.  See 
1 42e.31(a).  Note  also  that  Uiese 
regulations  strengthen  a  State's 
responsibilities  to  review  and  evaluate 
pro|ect»-^owever  long  their  duration— 
in  order  to  ensure  their  effectiveness. 
See  1 1 428.22  and  42a4e. 

Changes:  None. 

Approval  of  Local  Applications  (Section 
420Jl(c)(l]) 

Comments:  Several  commenters 
suggested  that  the  language  of 
i  42a31(c)(1)  should  define  more  deariy 
the  scope  of  one  of  the  descriptions 
required  of  a  local  applicant  One 
commenter  recommended  that  the 
language  be  changed  to  read  "a 
description  of  current  programs, 
activities,  and  services  receiving 
assistance  from  Federal.  State,  and  local 
sources  that  support  the  purposes  of  the 
State  plan  in  the  geographical  area 
prtqxMed  to  be  served  by  the  applicant" 
Another  commenter  suggested  that  the 
provision  be  changed  to  "a  description 
of  current  programs,  activities,  and 
services  receiving  assistance  from 
Federal,  State,  and  local  adult  education 
sources  in  the  geographic  area  proposed 
to  be  served." 


Discussion:  The  Se<retary  agrees  that 
the  language  needs  clarification.  The 
Secretary  believes  the  provision  is  best 
clarified  by  requiring  a  local  applicant  to 
provide  "a  descripUoa  of  current 
programs,  activities,  and  services 
receiving  assistance  from  Federal,  State, 
and  local  sources  that  provide  adult 
education  in  the  geogmphic  area 
proposed  to  be  served  by  the  applicant." 

Changes:  The  language  of 
S  42e.31(c)(l)  has  been  clarified. 

Coordination  of  Programs  (Section 
42e.31(c)(3JJ 

Comment:  Section  426.31  (c)(3] 
requires  that  a  local  application  contain 
assurances  that  the  adult  education 
programs,  services,  or  activities  that  the 
applicant  proposes  to  provide  are 
coordinated  with  and  not  duplicative  of 
programs,  services,  or  activities  made 
available  to  adults  under  other  Federal, 
State,  and  local  programs.  One 
commenter  suggested  that  this 
assurance  cover  only  imnecessary 
duplication. 

Discussion:  The  language  of  section 
322(a)(3)  of  tiie  statute  clearly  states  tiiat 
Federally  assisted  adalt  education  must 
not  be  "duplicative"  at  other  programs. 
This  indicates  that  no  duplication  is 
considered  necessary. 

Changes:  None. 

Corrections  Education  and  Education 
for  Other  Institutionalized  Individuals 
(SecUon  426.32(a)(l)(hr)) 

Comment  One  commenter  suggested 
adding  "high  school  equivalency, 
external  diploma,  and  GED  Testing"  to 
the  term  "secondary  achool  credit 
programs"  in  \  428.32(a](l)(iv].  Hie 
commenter  suggested  that  this  would 
more  adequately  desoibe  the  universe 
of  programs  in  secondary  education  for 
adults  that  may  be  provided  in  programs 
for  corrections  educatton  and  education 
for  other  institutionalized  individuals. 

Discussion:  Section  326(a)(1)  of  the 
Act  lista  the  types  of  educational 
services  that  may  be  a  part  of  academic 
programs  for  corrections  education  and 
education  for  other  institutionalized 
individuals.  "Secondary  school  credit 
programs"  is  included  in  tills  list  The 
Secretary  agrees  that  this  term  indudes 
high  school  equivalency,  external 
diploma,  or  General  Bducation 
Development  (GED).  The  Secretary  also 
believes  Uiat  it  is  unnecessary  to  specify 
this  in  regulations. 

Changes:  None. 

Supportive  Services  fbr  Criminal 
Offenders  (SecUon  42B.32(a)(6)) 

Comment:  One  commenter 
recommended  diet  §  42642(a)(e)  indude 
a  list  of  the  authorized  support  services 


for  criminal  offenders  or  diat  a 
definition  of  supportive  services  be 
provided. 

Discussion:  Section  32G(a](6)  of  the 
statute  authorizes  supportive  services 
for  criminal  offenders  in  oorrections 
education  programs.  The  statute  also 
provides  for  spedal  emplssis  on 
coordination  of  educational  services 
with  agencies  furnishing  services  to 
criminal  offenders  after  their  release. 
Because  the  needs  for  these  services 
may  vary,  the  Secretary  believes  that 
there  is  no  need,  at  this  time,  to  provide 
a  comprehensive  definition  of 
authorized  support  services.  In  general, 
these  services  should  assist  criminal 
offenders  in  the  transition  from 
education  in  their  institutions  to 
education  in  the  community. 

Changes:  None. 

Special  Experimental  Demonstration 
Projects  and  Teacher  Training  Projects 
(SecUon  426^(b)(2)) 

Comment  One  commenter 
recommended  eliminating  the 
descriptions  and  assurances  required  in 
local  applications  for  spedal 
experimental  demonstration  projecto 
and  teacher  training  projecta  under 
section  353  of  the  statute.  The 
commenter  also  called  for  the 
elimination  from  the  regulations  of  the 
application  requirement  to  indicate  the 
project's  continuation  upon  the 
completion  of  Federal  assistance  under 
the  statute.  Tlie  commenter  suggested 
that  the  SEA  be  given  sole  responsibility 
for  determining  criteria  for  approval  and 
componento  of  applications  for  these 
projecta. 

Discussion:  The  descriptions  and 
assurances  delineated  in  f  428.31(c)  and 
referenced  in  8  42e.33(b)C^)(i)  implement 
section  322(a)(3)  of  the  statute.  "Hiese 
descriptions  and  assurances  apply  to  all 
local  applications  to  be  approved  by  the 
SEA  induding  applications  under 
section  353  of  the  Act  The  requirementa 
relating  to  plans  for  continuation  are 
created  by  section  353(b)  of  the  Act 

Changes:  None. 

State  AdministraUve  Coats  (SecUon 
42e.40(aJJ 

Comments:  Several  commenters 
proposed  that  the  five  percent  cap  on 
State  administrative  costa  be  raised. 

Discussion:  Section  331(c)  of  the  Act 
places  a  limitation  on  Stdte 
edministrative  costs.  Beginning  with 
granta  awarded  on  July  1, 1991.  an  SEA 
may  use  no  more  than  fivis  percent  of  ito 
grant  or  Ssaooa  whichevisr  is  greater,  to 
pay  the  costo  of  ito  administratiai  of  the 
State's  program.  For  granto  awarded 
prior  to  that  date,  an  SEA  may 
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determine  what  percent  of  ito  grant  to 
necessaiy  and  reasonable  for  State 
admintotrative  costs.  T^ese  provisions 
are  inq>lemented  in  8  428.40(a)  of  die 
regulations. 
Changes:  None. 

Local  AdministraUve  Costs  (Section 
426.40(b)) 

Comments:  Several  commenters 
addressed  local  admintotrative  cost 
limits.  One  commenter  endorsed 
energetic  vigilance  and  scrutiny  of 
requesto  to  negottate  for  greater 
edmintotrative  costs.  Another  saw  the 
provision  that  permito  negottatton  fbr  a 
higher  percentage  as  an  area  for 
potential  abuse,  asked  if  there  are 
guidelines  on  negotiating  admintotrative 
costs,  and  suggested  diet  the  five 
percent  limit  be  non-negotiable. 
Conversely,  other  commenters 
expressed  the  view  that  the  five  percent 
cap.  although  negotiable,  to  too  low  and 
seems  almost  punitive.  Still  another 
commenter  indicated  Uiat  good 
programs  require  strong,  full-time 
admintotrative  leadership,  and  that  an 
SEA  should  have  the  flexibility  to  permit 
up  to  20  percent  for  local  admintotistive 
costo  if  Justified  by  a  local  provider  of 
service.  Another  commenter  suggested 
that  the  five  percent  cap  all  but  exdudes 
community  and  volunteer  organizations 
with  low  fiscal  bases,  and  dierefore 
proposed  a  higher  limit  of  ten  percent 

Discussion:  Section  323  of  the  Act 
dearly  imposes  a  five  percent  limitation 
on  local  administrative  costo  but  atoo 
provides  for  an  SEA  to  negotiate  a 
higher  rate.  Congress  priiudpal  purpose 
was  to  restrict  local  admintotarative  costo 
in  order  to  ensure  that  a  mayiitnim 
amount  of  fimds  be  used  for  direct 
services.  However.  Congress  also 
recognized  that  in  some  cases  five 
percent  would  provide  an  insufficient 
amount  of  local  admintotrative  costs. 
Therefore,  the  statute  i»ovides  for  the 
SEA  to  negotiate  with  the  local 
redpiento  in  order  to  determine  an 
adequate  level  of  funds  to  be  used  for 
non-instructional  puiposes. 

The  Secretary  does  not  believe  diat 
detailed,  prescriptive  guidance  on  what 
constitutes  a  need  for  a  higher 
administrative  cost  rate  to  warranted  at 
this  time.  The  Act  does  not  impose  such 
a  requirement  and  the  Secretary 
believes  diet  within  the  framework  of 
the  law  and  congressional  intent  States 
should  have  the  flexibflity  to  develop 
their  own  guidelines. 

C/ionigos?  None: 

Maintenvtoe  pf  Effort  (Sactkm  42642) 

GMiunentor  Several  oomraenters 
addressed  dl6  matortananoe  of  •Bort 
provisions.  Two  commenters  ^Msttened 


the  omission  of  any  provision  to  allow  a 
minimal  percentage  variation.  Other 
commenters  expressed  the  concern  diat 
only  State  funds,  or  only  fliose  funds 
under  Uw  direct  audiority  of  the  SEA 
should  be  considered  for  maintenance  of 
effort  puiposes.  (tee  commenter  viewed 
the  maintenance  of  effort  requirement  as 
a  factor  contributing  to  inaccurades  in 
reporto  of  the  actual  non-Federal  level  of 
effort  and  inhibiting  Uie  expansion  of 
programs  to  community-baaed  and 
volunteer  organizations  that  do  not  have 
die  fiscal  base  of  public  institutions. 

Discu8si<m:  Section  361(b)  of  the 
statute  states  that  "No  payment  may  be 
made  to  any  State  from  ito  allotment  for 
any  fiscal  year  unless .  .  ."die 
maintenance  of  effort  requirement  to 
met  Section  42642  implemento  this 
statutory  provtoion.  As  described  in 
1 426.43.  die  statute  does  make 
provision  for  a  one^year  waiver  of  the 
maintenance  of  effcwt  requirement  A 
waiver  may  be  granted  (mly  in  die  case 
of  certain  exceptional  or  uncontroUabto 
circumstances. 

With  regard  to  the  expenditures  to  be 
considered  in  determining  a  State's 
compliance  widi  the  maintenance  of 
effort  requirement  the  statute  requires 
broadly  that  a  State  mHintiiin 
expenditures  "for  adult  education  from 
non-Federal  sources."  The  Secretary 
believes  that  thto  phrase  should  be 
interpreted  to  indude  certain 
expenditures  in  addition  to  those  made 
from  Stete  funds.  All  of  the  expenditures 
that  the  Secretary  considers  in 
determining  compliance  relate  to  adult 
education  programs,  services,  and 
activities  diet  receive  asstotance  from, 
or  are  direcdy  conducted  by.  the  SEA  or 
another  Stata  agency.  A  more  restrictive 
definition  would  not  accurately  measure 
the  State's  non-Federal  level  of  effort  for 
adult  education. 

Cfto/^ges;  None. 

Program  Reviews  and  Evaluations 
(Section  426.46(b)) 

Comments:  Several  commento  were 
received  on  the  proposed  provision  in 
1 42a46(b)  tiiat  would  require  an  SEA  to 
indude  standardized  test  data  in  ito 
review  of  the  effectiveness  of  adult 
education  programs.  SMvices.  and 
activities.  One  commenter 
recommended  that  the  proviaion 
concerning  standardized  test  data  either 
be  deleted  or  made  optional  Anodwr 
commenter  asked  fidiether  States  must 
obtain  standardized  test  data  for  every 
stadent  Some  commenters  intnpreted 
the  regulations  as  preduding  mat  they 
regarded  as  better  or  more  effective 
assessment  methods,  and  suggested  that 
there  are  many  odier  criteria  to  use  in 
determining  progyam  effectiveness  odier 


dian  standardized  test  analyses. 
Commenters  agreed  that  measves  of 
accountablKly  are  needed,  bat  sugpetad 
they  be  brief  and  non-tfaieatenliv  to 
leanms.  Hm  commenters  stated  &at 
studento  shoald  be  assesssd  in  tensa  of 
skiU  strengdis  and  weafaieaees  rather 
dian  by  grade  level  Bonna.  Commenters 
also  raised  questions  about  hendimaika 
to  determine  progragi  efiecttvenaes, 
criteria  or  guidelines  to  be  need  in  die 
selection  cd  asaeeament  instnanento  for 
special  populations  in  adult  edncatioa. 
and  standards  for  personnel  wIm 
admintoter  assessmento  in  die  field. 
Other  commenten  suggested  that  die 
Department  identify  a  variety  of 
standardized  testo  or  qiedfy  wUdi 
assessment  instrumento  ere  appropriate 
for  the  various  populations  of  adnlts. 

Discussion:  Tba  requiremento  in 
i  4264e(b)  for  reviewing  programs  build 
on  section  352  of  die  statote.  Section  352 
spedficaUy  requires  use  of  standardized 
test  data  to  determine  die  effectiveness 
of  programs. 

A  test  to  standardized  if  it  to  based  on 
a  systematic  sampling  of  bdhavior.  has 
data  on  reUability  and  validity,  to 
admintotered  and  scored  aooonfing  to 
specific  instructions,  and  to  widefy  used. 
A  standardized  test  may  be  norm- 
raferenced  or  criterion-based.  The  testo 
may.  but  need  not  relate  to  readabilify 
levels,  grade  level  equivalendes,  or 
competency-based  measurements. 

The  Secretaiy  believes  that  it  to 
inapproprtate  for  the  Department  to 
select  or  approve  the  selection  of 
specific  standardized  testo  to  be 
administered  in  adult  education 
programs.  SEAs  must  detennine  which 
standardized  testo  are  appropriate.  The 
Secretary  wishes  to  underscore  diet 
States  are  required  to  gather  and 
analyze  data  in  addition  to  standardized 
test  data  in  order  to  determine  whedier 
programs  are  effective.  States  have 
flexibility  to  determine  which  criterU 
measure  effectiveness  widiin  the        \ 
frwnework  set  forth  for  reviews  and    \ 
evaluations  in  1 426.46.  Sections 
426.12(a)(lS)  and  428.22  highlight  a 
State's  responsibilities  to  improve 
programs  throu^  reviews  and 
evaluations.  The  Secretary  does  not 
believe  that  a  Stete  need  have 
standardized  test  data  fbr  every  stadent 
However,  die  State  must  have  si^Bdent 
standardized  test  data  to  determine  the 
extent  to  which  ito  programs  and  grant 
redpioito  meet  the  goals  of  die  State 
plan  and  have  inqiroved  their  capadty 
to  achieve  the  purposes  of  the  Act  See 
1 42a4e(b).  Note  diet  die  Secretary  may 
require  ootain  data— otliff  dian 
standardized  test  data— fbr  all  studento 
in  a  particutor  project  (see,  for  example. 
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Statemay MO  amend Ss repatb If 
dettemfiied  oacaaaaiy. 


Ilia  Secretazy  doeanothavaanthoEity 
to  setMpartfaggequiteinffnts  tor 
pEOBpama  fiffldsdi  aBdadmiaiatacad 
throu^oihasnipnriniefthal 
Gove 


Raiuktkjp 


Sfiite  Adruoty  CbumaA  dSadidaa. 


expresaetf  ORisetDs  apoof  Qtp 
appointDieiif  and  opesatitnr  of  Stats 
advfsuijf  comicfli.  IVKfe  suppuctOig  a 
coundf  aa  an  imyurtuiit  elbment  of  the 
program,  one  conuneoter  suggested 
either  elbnihaflng  or  nmfcing  Tpgg 
restricffve  the  leguTatary  regjuretnenta 
relating,  ta  tepiesentalian, 
responsihilitiaa.  the  GonrcBMr'a 
authoEity  iiritbiespecl  t»Aftl«vel^ 
funding,  and  use  aC  9Ma  a<fa»ini«trati«a 
funds  to  defcay  siipsiwsa  ei  cowKila. 

Dim  MBBfiiw  Tha ii.jiiili.Bj  language 
relattBip  to  couodk  Mpnsanlaption, 
respaaaibflMesv^  and  tm  Cg»enier> 
authority  to  determine  fund&ijpfeveSB 
foRows  fte  frame  wuit  of  the  statote.  In 
accompanying  legTsratlue  Msfbry, 
Congress  siso'  MiffculBd  its  intention 
that  PMeral  fbndk  usf d  tti  snppQct  a 
council  be  constdlsrsd  part  of  Slate 
administratlva  costs*.  (Siee  Hea^  17  of  tlie 
Conference  Report.  Ifixise  Report  Nio. 
100-567, 100th  Gang.  Sd  Ses8.p.3834 

HiStOEiCallyt  ».  pimiTa^ii^/yiiiiamywii  hfl^ 

baea  iirliided  ia  psaiteia  propam 
regulations. 

TW9eiiiilBijiiiB|iiiaiiBaiata8lrtB 
may  wislsto  aaii  am  t^idiisl  haala  to 
estaUM  ms  aiiitoa  ■tiw.lf  that  iano* 


of  Iha  sMMv  and  Aeae-  wgahiHuiis. 
riittisg  fa.  tfce  ste<BtoarieguBatiiBiw 
loroifla  tms.  Ileiwpeft  ttp  iiuih'PBUBi'Bl 
fimds  used  to  support  the  advlsury  boi^ 
must  not  be  used  to  help  meef  the 
State's  iiislsliiiiiin  ttviasaBaBfS  Mikr 
the  State  plan.  Of  coma  ff  ■  ammeS  la 
suppodadallaasiin  pact  with  Fedeiat 
fundi,  it  ouiat  Bieal  tbi  Btatutsiy  and 


Che 
added 

the  statoto  aad  ngalattaas  apply  OB^  to 
councils  supporlBiiiiilikfSdml  fands. 
This  new  seslteu  pmtoitoaStolli  to 
e^^^^^Hv  mKw  a^^ns^Vjp  D9^^  mas  w  AwT 
suDjacf  18^  mB'  MBtarBCjr  sflrf  regufBrovy 
recjssraBieiito  n  fR^avvfsofy  buuy  iv' 
wnal^supportBQ  wrSTDoi^^eueiJiI 
funoK  Tnv  new  sectini  nvcr  expnibis 
that  tne  noifr  VWbrri  finuh  maf  nof  be 
uaed  lor  cos^8faarfiIg. 


Prograas 

Do^iKUiu^eflwbf^iHUJSjMbmLjf'oiHf 
TechmhgyfSecthnASZMf 


Comment.  One  comme  _ 

that  the  regulations  defint  tenns.such  as 
"woiftpnce  Hteracy"  amr  "fBunujugy. 
The  commenter  was  partknilarljr 
inte 
authoE 
technologlaai 

Diacmnaa:  awtie»Jl^#iMof<to 
statute  broader dafiaas*  mill  l^ss  af 
actiaillea  IhaS  mm^  be-  Itoaled  aadhi  Uiia 
prognai.  SsctioB;  432Ji  isHiialis  ttiv 
definition.  The  Sceralsvy  Mtovar  it  is 
unnecessary  to  dkboratoaif  %e 
daMttmaVMs  ItaR  If  •wMals»be 
unwise  tv  gwv  abstaef  gtidhmee  an 
whether  canpalBia  eair  be  osed  &i 
particular  warikptoee'  Rtetoc^  piOfBets. 
Aa  a  general  matter,  RoMfig  to  tfte 
statoir  or  regalsliens  prackidlea  ear  of 
compuftera  aa  a  aieana  ofpujvfAig 
instruction' if  t&is  is  neeesiwry  and 
reasonablv  under  the*  efronmstanees  of  a 
projieet. 

%*MKm^C87  None. 

Selection  CtOvio—Pwo^uatFmetBn 
lSe€tiaa4ai22MiiB 

Coititiwnt!  Oiie  euniuieBter  nsi^uestiid 
tha^  ninifir  be  pfa&eu'  or  examples  be 
given  of  types  of  acthrittea  auAutlzed 
under  f  43£2^]C1I, 

DisaasSan:  Section  43Z22^'JtXlis  part 
of  a  setsctfon  criterion  add  (fi>es  nef 
attempt  to  dliihie  the  naxfe  of 
authorized  adfrWes  under  this  program. 
The  types'  of  avHv  Itfes  tfittara 
aothoiized  under  this  program  axe  Bated 
in  {43219. 

Changs'.  None. 

Seiectic 
(Sectim 

Comment  Okie  commenrer 
recommended  diet  1 43Z.ZZtcI  bicTude 
the  additional  language:  "provide 
training:  resultbg,  in  demanattated 
mastfery  of  competencfes>needed  la.  the 
woriq^lace  and  &i  adbll  lil^'^The 
commentar  suggested  that  workpfaca 
literacy  programa  wiO  ba  most  eflecfive 
if  they  teach  s&iQi  related  to  cuttantand 
emeig^^b  gegjifrements  and  to 
"broader  adblt  neads." 

i^McussaucIfia  cammaates'sconcara, 
regaxdiag.tfie  Eclatlbnsh^  of  the 
instnidfaa  fo  tha  Mqs&eaneata  of  tfae 
workpface  fs  addivssedQiS  432.22(a). 
That  section  criterion  ref 
other  things  "a  strong  relationship 
bet 

requiramaato.  ot  arlual  fcehat  aapaaiafiy 
the  in< 
chaaaiitt  wQEksIafiab."  Tha  ( 
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reference  to  "broader  adult  needs" 
misses  the  focus  of  this  program,  which 
is  specifically  on  woricplace  literacy.  It 
would  be  inappropriate  to  encourage  <w 
fund  projects  including  services  not 
directly  related  to  workplace  literacy. 
Changes'.  None. 

Selection  Criteria— Quality  of  Training 
(Section  432.22(c)(2)) 

Comment  One  conmienter  was 
concerned  about  the  selection  criterion 
in  S  432.22(c)(2).  The  commenter 
suggested  that  individualized 
educational  plans  (lEP)  are  not  usually 
required  for  English-as-a-second 
language  (ESL)  students.  Further,  the 
commenter  proposed  that  a  distinction 
be  made  between  requirements  for  ESL, 
basic  skills  remediation,  and  GED 
training. 

Discussion:  Section  432.22(c)(2)  is  the 
selection  criterion  the  Secretary  uses  to 
evaluate  the  quality  of  training  to  be 
provided  in  proposed  projects.  Nothing 
in  this  criterion  requires  an  applicant  to 
use  lEPs.  However,  the  Secretary 
believes  that  lEPs  provide  benefits  in  all 
types  of  workplace  literacy  programs, 
including  those  that  provide  work- 
related  ESL  training.  Consequently,  the 
quality  of  an  applicant's  proposed 
training  is  regarded  more  favorably  to 
the  extent  it  uses  lEPs.  This  increases 
the  likelihood  that  the  application  will 
be  selected  for  funding. 

Changes:  None. 

Selection  Criteria— Evaluation  Plan 
(Section  432.22(f)) 

Comment  One  commenter  questioned 
whether  the  evaluation  plans  described 
in  §  432.22(0  should  include  the  effect  of 
the  program  on  the  participants'  job 
advancement  and  job  performance  in 
the  unionized  industries,  llie  commenter 
felt  job  advancement  may  be  based 
solely  on  factors  like  seniority,  and  that 
improvements  in  performance  may  have 
little  relationship  to  the  program 
provided.  The  commenter  also  felt  that 
such  information  was  especially  difficult 
to  obtain  in  unionized  industries,  and 
that  the  regulations  inappropriately 
called  for  the  establishment  of  a  control 
group. 

Discussion:  The  Secretary  believes 
that  an  evaluation  plan  should  be 
reviewed  on  a  number  of  factors.  These 
include  the  extent  to  which  the  plan  will 
evaluate  the  effects  of  the  program  on 
the  job  advancement  and  die  job 
performance  of  the  participants.  These 
effects  are  relevant  for  any  industry, 
regardless  of  whether  it  is  unionised 
Section  432.22(f)  neither  requires  nor 
precludes  the  establishment  of  a  contitd 
group. 

Choicer.  None. 


Comment:  One  commenter  interpreted 
1 432.22(0  a>  requiring  quantifiable  data 
on  program  effectiveness  for  the 
evaluation  plan.  The  commenter 
suggested  that  the  recordkeeping  needed 
to  provide  die  information  would  require 
excessive  paperwork. 

Discussion:  The  Secretary  believes 
that  a  project  should  produce 
quantifiable  data  to  the  extent  possible. 
"The  Secretary  also  believes  that  it  is 
reasonable  to  regard  an  evaluation  plan 
more  favorably  to  the  extent  that  it  will 
produce  data  that  are  quantifiable. 
However,  nothing  in  8  432.22(0  requires 
excessive  paperwork. 

Changes:  None. 

Rural  Areas  (Section  432.23) 

Comment  One  commenter  suggested 
that  rural  areas  should  be  specificially 
mentioned  in  S  432.23.  which  authorizes 
the  Secretary  to  consider  whether 
funding  a  particular  applicant  would 
improve  the  geographictd  distribution  of 
projects  funded  under  this  program. 

Discussion:  The  language  regarding 
"geographical  distribution"  may  include 
consideration  of  rural  areas,  as  well  as 
other  factore. 

Changes:  None. 

Adults  With  Limited  English  Proficiency 
(Section  432.31) 

Comment  One  commenter  asked 
whether  §  432.31  permits  instruction  of 
participants  exclusively  in  their  native 
language  so  that  they  can  progress  in 
literacy  in  that  language  before  being 
introduced  to  English. 

Discussion:  The  purpose  of  the 
National  Workplace  Literacy  Program  is 
to  teach  literacy  skills  specificially 
needed  in  the  woriq)lace.  Projects 
serving  adults  with  limited  English 
proficiency  or  no  English  proficiency 
may  teach  these  skills,  to  the  extent 
necessary,  in  the  adults'  native 
language,  or  exclusively  in  English.  Note 
that  this  program  does  not  permit  the 
teaching  of  general  literacy  skills  that 
are  not  directly  related  to  the  woricplace 
either  in  the  native  language  or  in 
English. 

Changes:  Section  432.21  has  been 
clarified.  Parallel  classifications  have 
also  been  made  in  {  432.52.  which  deals 
with  the  State-administered  Woiicplace 
Literacy  Program. 

Union  Participation  (Part  432) 

Comment  One  commenter  suggested 
that  workers,  dirough  their  unions, 
actively  participate  in  all  stages  of 
program  planning  and  operation.  The 
commenter  recommended  that  detailed 
guidance  requiring  union  participation  in 
fimded  activities  be  included  in  the  final 
rule.  The  commenter  requested  diat 


grant  applicants  be  required  to  oonsalt 
with  appropriate  labor  oiganizattoBS 
and  include  the  written  concunence  of 
these  organizations  in  their  aj^cationa 
for  funding.  The  commenter  also 
recommended  that  the  extent  of  worker 
and  union  participation  in  program 
planning,  implementation  and 
evaluation  be  included  in  the  selection 
criteria  for  funding. 

Discussion:  Section  371(a)(1)  of  the 
Act  permits,  but  does  not  require,  a 
labor  organization  to  be  a  partner  in  an 
application  under  this  program.  This 
provision  is  reflected  in  1 432.2  (a)  and 
(b).  As  indicated  in  S  432.2(c),  a  labor 
organization,  like  any  partner,  must 
participate  in  a  joint  application  for 
funding  and  sign  a  paitnenhip 
agreement  The  Secretary  does  not 
believe  that  partnenhips  that  do  not 
include  a  labor  organization  should  be 
required  to  consult  with  a  labor 
organization  and  obtaih  its  written 
concurrence  before  filing  an  application. 
Nevertheless,  die  Secretary  encourages 
all  partnenhips  to  involve  woricen  and 
as  appropriate,  labor  organizations  in 
identifying  how  a  project  can  best  meet 
needs  for  workplace  literacy.  Note  that 
§  432.22(c)(2)  encourages  use  of 
individualized  educational  plans 
developed  jointly  by  instructora  and 
adult  learners.  No  dianges  in  selection 
criteria  are  needed.  This  is  because 
these  criteria  are  used  to  evaluate  both 
those  applications  that  include  labor 
organizations  as  partnen  and  those  that 
do  not 

Changes:  None. 

Part  433— State-Administered 
Workplace  Literacy  Program 

Reallotment  of  Funds  for  State- 
Administered  Workplace  Literacy 
(Section  433.21) 

Comment  Three  commentera 
requested  that  funds  bom  the  State- 
administered  Workplace  Literacy 
Program  that  remain  unobligated  at  the 
end  of  each  fiscal  year  be  cairied  over 
radier  than  be  reallocated  to  other 
States.  Two  of  these  commenters 
suggested  that  a  "grace  period"  of  six  to 
twelve  months  be  instituted  for  funds 
from  die  fint  year  of  program 
implementation. 

Discussion:  Section  371(b)(7)(q  of  the 
Act  requires  the  Secretary,  at  the  end  of 
each  fiscal  year,  to  rrallocate  that 
portion  of  any  State's  allotment  that 
exceeds  ten  percent  of  that  allotment 
and  remains  unobligated  Section  433.21 
derives  from  this  provision.  The  statute 
does  not  allow  for  a  "grace  period"  to 
phase  in  its  requirements. 

Changes:  None. 
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43331^ 

Cdaanmte-OtxB  commentier  reqjaestietf 
that  f  439.nfb]'  be  revised  ttx  penait 
Statu  to  me  fbndr  tti  pay  Ae  costs  at 
presiding' State  mTriifiilBthitlon  of  tbe 
grant  and  ef  awardfaissabgrantB  or 
contracta  to  et^^HUe  part&enUpr. 

DisLUBaibic  Secthnr  433JT  fcffowf  tbe 
framework  of  section  STIf^of  the  Act 
NotBnytB  DeAcf  avfBortEeetnesseoi 
Federal  ffamb  fbr  a>  SMs'r  besfe 

rc^^^nM^Rol^BS  Br  VuBlUISaTCni^V  ViS 

workpncff  BRCBcy  proj^rsD*  rnvf^mv 

inv  FBJPraQOIlV  Qv  8110^^  9fBtv 

educalieMd  ayutligg  tgjialm    Hii 
projecl^  fit  wMeb  tfiay  partfcipalfr  faHy 
as  panHexv^^eiie  dibiqrv  percein  Ox 
their  adminMtetfw  eesta  fai  estebMiiag' 
projecto  and  70  pereenf  of  Ae  eofltv  of 
tlies9fiufBtlv  durfiajftbeir  opera  liuuri 
peifad 
Change*  ] 


PuaJiagPloc9tium^(Fagt433f 


Woi 

fot 

program, 

competittas  ■ppHiaaaiML 


be 

f( 


Di 
the 
each 
fo 
Act 
it 


As  aa^iMBBd  in  1 4auq 
iieaKMita# 

utaecBidb^itoa 
&BHctkn3nfb)pXI9a«the 
■  State  raosiwB  it»  aUbUneirii 
iidafBiKtoallgibla 
partnerships.  See  subpart  D  of  part433r 

Changes:  None. 

Comment:  One  commenter  requested 
that  the  reqofrement  ttr  distHhufe 
appropriations  of  $90  miffloir  or  mom  on 
a  formula  boai*  to  State- edteaMsaiL 
agencies  ba  ramawed  a^  theaa 
appropriations  continue  to  becwatded 
directly  to  partnerships  on  a  competitive 
basis.  The  tuumieiiter  fadfcated.  tftat 
States  and Teiiiluilev ntve'  vaiiuiu' 
organizatiene  thef  ftnetien  as  fte  Stete 
euKatRmw  agencjr  and  snggpated  IftaC 
tuie  fom  01  atmdsistnrtioiT  whv 
cumt}eraoDe  antramieceasaiy. 

Diaaamnr  Section  97t(bf  of  tbe  Acf 
etteMhIies  tte'StBte-admlnistewd 
woncpnceZaivePBC^RograiD'fop 
appropriatioBV  of  ^OVrnffiba  ormore. 
liese  appropriations  are  tier  be 
diaWbateden  ■fuiuwIibauiBteStete 


for  adult  sduolhn  approved  hy  fhv 
Secreteiy,  Stetep  ite«-  aiafce  siAawaidls 
tops 


Wi 


IVrt  a»-Ststb>AcbdhiBlBredBi^^ 
litencj^PtegiaiBi 

State  Admihutiative  Coats  (Sectiou 
434i31(a)J 


rurgedtlirt 
the  Hve  percent  limittesan  oa  State 
admaialKtitve  csats,.  tedteicat 
assistance,  aadtraiatef  brettodiMtcdov 
inoeaaed  to  al  tent  2a  ptrcsBL  Tbe 
comneatet  tedkatad  tlut  the  tecrtase  i» 
needed  te  me^  dia  daund  for  tFaioteg 
inakackn  Bceadatingaiid  nevrEigU^ 
as-a-Seeand-La^gaagapanyaiBft  CMfaer 
owaiiieirteis-  —rmami^/tTi:  that  tbs  IhRe 
percent  limitation  be  deleted  or 
amended  to  exclude  teclmical 
assistance  and  tiainiiig,     

Discussion.'  Section  372(0(57  of  the 
statate  knite  State  a/ABBistraSoiik 
technkal  osslstaiicer  and  ttamsng  coste 
taftve  pcEcaat  Tbe  lapdatSoas  refliect 
this  statutanrreqoBeteent 

ChangsKlk 

Set-Sick  for  Comaunky-Based 
Organ JzatfonffCSecti'ans  434.t0and 
434,3lCbff 

Camments:  ScweraLeoramentefeivese 
concerned  that  some  States  womUboI 
be  able  to  comply  with  tbeieqniremeiil 
in  S  434.3lCb)  that  States  allocate  at 
least  90  percent  of  the  remainder  of  tfteir 
grants  to  programs  operated  b7 
commaai^-tmaad  cfsaoiaatuna  (GBOs) 

with  itwtmn«t»«tarf  tnytidlHy  try 

admiiiialer  EagMsb  prcfideiicy 
programa^.  Tbe  caMaMateia  sngyalad 
that  soiBS  Steles  bava  tew  aa  no  CBOb 
with  demonstrated  capabifity  to 
administer  P«gHaK  piafictency 
psagramr,  and  diat  acaia  Stetev  acK 
prohibited  bf  Steta  kav  iraoB  arazdiiV 
Federal  femia  te  ^blfc  aa  private 
agencies^  aqaniaalteos;  cr  iaatitutbaBB 
other  Aao  local  educaOoiial' seeoEtes 
(LEA^  Two  commenters  wanted  the 
regulations  to  yamit  ^tetes  ta  us*  tiss 
sa»«8idc  foe  GBOe  taoaake  awards  ta 
other  hical  digiUe  KCipientsb  H  Urn 
State  could  asi  oampkr  with  1 4M.ai|bV 
Taafcadv 


proflHuss 
forth  in  section 
Changes:  None. 


kwhedietaStete 
would  loaeite  chgibiifty  for  a  grant 
under  the  State-admiaistered  Rnglinli. 
Literacy  PsaBrais,.  i£  die  Stete  oeald  naC 
awasd  fands  to  CBOk 

Diseussmmc  SeGtioo  4M.3til4  rdecte 
a  sa^uiffeBaBt  in  aectiDs372^  ef  the 
Act  Congress  believed  tbatCBOsase 
the  proper  parties  to  operate  programs 
funded  with  at  least  batf  of  tte  funds 
avadafate  Mder  dte  Stetewbniniatarsd 
English.  Liteacy  psspaui  bi  each  Ste<e. 
The  Secteteqr  locos^bestksl  soBie 
States mafboprahibiadb^  Stete  tew 
front  asranlBff  Fadank  ftoids  to  otttfea 
liisi  Ibaabs  s!  irisi  sthiiisi  sgaiw  liia 
(UAB>.te  tbaaecaaas.dieSto' -aiaat 
describs  Ifar  Ibpi  hatfft  fas  the 


prohibitfon.  The  State  moat  auo  propose 
air  aReiiiatfte  piao:  underwfef eft  ftuidk 
awraded  fcr  EEAs  cair  be  ttsed  iir 
piugiaine  afso  operated  OV"  CBOs.  Hie 
Secretary  win  review  eacft  sAuuliuir  oir 
a  case^-bT^ase  basis.  Eadr  State  bears 
the  burden  of  showing  how  CBOs  cair 
fuHy  paitfcqiete  in  eatebttaluHg  and 
opera  ting  programs  in  cases  wfaara 
CBOs  cannot  legally  be  direct  recipients 
of  funds. 

With  respect  to  other  Slates,  tbe 
Secretary  observes  that  tbe  Act  ^off"«»f  ~ 
the  term  "CEO'^  qiute  broacSy.  States, 
should  be  able  to  identify  a  sufiBcienl 
number  of  CBOs  that  can.defBOBatrate 
their  capacity  to  adminiatler  Qi^iab 
proficiency  programs.  Since  tbis  is  the 
case,  it  ia  unnecessary  to  apeculata  on 
whether  a  State  would  lose  its  grant  i£  it 
conteined  no  CBOs. 

Chaagesi  Section  434.10  has  beca 
modified  to  require  a  State  to  canfiDO 
the  l^isL  basia  foe  any  prabibittea  SB 
making  awards  to  eatities  et&er&aa 
LEAs  and  to  prq;x>ae  aa  acceptable 
aheraadra  plan  tbat  eaabtes  CBOs  to 
participato  fuUy  ia  e8t^)li8hinc  and 
opera  tint  iBSfli  iiihii  wMb  die  SB  psseaol 
setrsside  for  CBOs, 

Part  437— Natfond  AdDflfLHterauy 
Voltmtfeer  Trannng^  Program 

Se/ecltoo  Criteria  Pnjsrt  Ot^ectifet 
and  Evaluations  (SeetkM>43ZZl  (bi(^ 
and(d)(3}) 

CommKnt.  One  canmeater  ab  jeeted  to 
selection  criteria  that  caMid& 
other  things,  the  extent  to  which  a 
proiecTs  objectives  are  "ftieasuiable'*' 
and  lis  outcomes  for  partlc^ante  "Vill 
be  measured'*  The  commenter 
suggested  that  tliis  language  may 
encourage  an  uodtie  restriction  of 
prefect  obfectives.  The  cammenfer 
recommended  that  die  nmlations  speak 
of  "bbservation*  or  "authentication.* 

Discussion:  The  selectiba  ctitenia  in. 
questtoaare  fistended  to  encourage 
profecto  that  have  quantifiialdia  reaulta. 
The  references  to  measurement 
appropriately  convey  thiis  manning, 

Changes:  None. 

Part  441— Adult  Education  for  the 
Homeless  Psogram 

Fundia§nx)ceduie  CSectum  44L3i 

Ckaagm  Otoe  eosuneater  rinsasHiJ 
that  fbnds  far  the  Adsk  Miaatteo  for 
the  Homeless  Itsgraas  bo  disMbatsd 
accasdb«  te  dte  fonaote  fcs  tho  Stated 
admiafotersd Basic  Grant Ptuyaas 
ratho^tbaoioaicoaqislitiso  spplhadeiia 


been  amended  to  authorixe  that  firndb 
for  the  Adult  Education  ilrtte- 
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Homeless  Program  be  distributed  on  a 
competitive  basis  rather  than  on  a 
formula  basis. 
Changes:  None. 

Definition  of  Basic  Skills  Remediation 
(Section  441.5) 

Comment:  One  commenter  suggested 
that  the  definition  of  "basic  skills 
remediation"  in  f  441.5  appears  to  be 
inconsistent  with  the  selection  criterion 
in  i  441.21(aKl). 

Discussion:  The  Secretary  does  not 
consider  the  two  provisions  to  be 
inconsistent.  Proems  must  be  designed 
to  meet  the  literacy  and  basic  skills 
needs  of  any  group  of  homeless  adults  to 
be  served,  including  substance  abusers 
and  the  chronically  mentally  01. 

Changes:  None. 

Counts  ofHonwless  Adults  [Section 

441.21(b)(1)) 

Comments:  Several  commenters 
inteipreted  the  application  requirement 


for  counts  of  homeless  adults  by  scfaoid 
district  to  mean  general  counts  of 
homeless  adults  in  every  school  distxict 
in  the  applicant  State.  One  commenter 
pointed  out  that  these  counts  are  not 
available  in  most  areas.  Another 
commenter  suggested  that  the 
requirement  is  tmrdensome  because  of 
the  laige  number  of  school  districts  to  be 
included  in  the  count  and  the  mobility  of 
the  homeless.  Still  another  commenter 
suggested  that  the  counts  would  be  more 
readily  available  by  State,  county,  or 
other  political  subdivisioii. 

Discussion:  Section  702  of  the 
McKinney  Act  requires  that  each 
application  include  estimates  of  the 
number  of  homeless  adults  expected  to 
be  served  and  the  number  of  homeless 
adults  expected  to  be  served  within 
each  of  the  participating  school  districts 
of  the  State.  A  general  count  of 
homeless  adults  by  school  disMct  is  not 
required. 


Chaagm:  To  darify  die  faitant  of  dds 
provision,  the  word  "partiripaHng"  has 
been  added  to  §  441.21(b](l)(i]. 

Allowable  Costs 

Comment:  One  commenter  raqoested 
that  costs  be  ellowed  in  the  grants  for 
training  staff  of  public  and  private 
agencies  in  techniques  and  strat^ies  for 
teaching  homeless  adults. 

Discussion:  Under  the  cost  priocqiles 
to  the  Education  Department  General 
Administrative  Reguiatioos  (EDGAR), 
costs  for  this  type  of  staff  training  may 
be  charged  to  tlie  grant  if  these  coats  are 
necessary  and  reasonable  and  die 
training  is  related  to  tbe  purposes  of  the 
grant  These  provisions  need  not  be 
repeated  to  the  program  regolatiaas. 

CAo/^ges:  None. 
[FR  Doc.  89-19316  Filed  8-17-80;  8:45  aii^ 
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OEPARTMENT  OF  EDUCATION 
lCn)AN0.:M.1N] 

NatiofMl  WorkptoM  Ularacy  Ptogram; 
Invitation  for  Appleationt  for  New 
Awards  To  Ba  Mada  In  Ftacri  Yaar 
1990 

Note  to  Af^IicantK  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the  program 
and  applicable  regulations  governing  the 
program,  including  the  Education 
Department  General  Administrative 
Regulations  (EDGAR),  the  notice 
contains  information,  application  forms, 
and  instructions  needed  to  apply  for  a 
grant  under  this  competititon. 

Purpose  of  Program:  The  National 
Workplace  Literacy  Program  provides 
assistance  for  demonstration  projects 
that  teach  literacy  skills  needed  in  the 
workplace  throu^  exemplary  education 
partnerships  between  business, 
industry,  or  labor  organizations  and 
educational  organizations. 

Deadline  for  Tranamittal  of 
^plications:  October  13, 1989 

Deadline  for  Intergovernmental 
Review:  December  13. 1989 

Available  Funds:  $11,856,000 

Estimated  Range  of  Awards:  $50,000 
to  9400.000 

Estimated  Average  Size  of  Awards: 
$275,720 

Estimated  Number  of  Awards:  43 

Nota:  The  Department  is  not  bound  by  any 
ettimatat  in  this  notica. 

Project  Period:  Up  to  18  months. 

Applicable  Regulations:  (a)  The 
Education  Department  Geiwral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  part  74  (Administration  of  grants 
to  Institutions  of  Higher  Education, 
Hosptials.  and  Nonprofit  Organizations), 
part  75  (Direct  grant  Programs),  part  77 
(Definitions  that  Apply  to  Department 
Regulations),  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities,  part  80 
(Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments),  part 
81  (General  Education  Provisions  Act- 
Enforcement),  part  85  (Govemmentwide 
Debarment  ajod  Suspension 
(Nonprocurement)  and  Governmentwide 
Requirements  for  Drug-Free  Workplace 
(Ckants));  and  (b)  The  regulations  for 
this  program  in  34  CFR  parts  425  and  432 
as  published  in  this  issue  of  the  Federal 


Priority:  The  Secretary  is  particulariy 
interested  in  applications  that  meet  the 
following  invitational  priority.  The 
Secretary  invites  applications  tiiat 
propooe  projects  tr^idng  adult  woricen 
who  have  inadequate  basic  skills  and 


who  are  currently  unable  to  perform 
their  jobs  effectively  or  are  ineligible  for 
career  advancemeat  due  to  an  identified 
lack  of  basic  skills.  However,  under  34 
CFR  75.105(c)(1).  aa  application  that 
meets  this  invitatjonal  priority  does  not 
receive  competitive  or  absolute 
preference  over  other  applications. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  for  new  grants 
under  this  competititon.  The  maximum 
score  for  all  of  these  criteria  is  100 
points.  The  maximam  score  for  each 
criterion  is  indicated  in  parentheses. 
The  Secretary  assigns  the  15  points 
reserved  in  34  CFR  432.21(d]  as  follows: 
5  points  to  the  Selection  Criterion  (a) — 
Program  Factors— fo  34  CFR  432.22(a) 
for  a  total  of  20  points  for  that  criterion; 
3  points  to  Selection  Criterion  (d) — Plan 
of  Operation— in  34  CFR  432.22(d)  for  a 
total  of  15  points  for  that  criterion:  2 
points  to  the  Selection  Criterion  (e) — 
Applicant's  Experience  and  Quality  of 
Key  Personnel— in  34  CFR  432.22(e]  for  a 
total  of  12  points  for  that  criterion;  and  5 
points  to  the  Selectf on  Criterion  (f) — 
Evaluation  Plan— in  34  CFR  432.22(f)  for 
a  total  of  15  points  for  that  criterion. 

(a)  Program  factors.  (20  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  wUch  the 
project — 

(1)  Demonstrates  a  strong  relationship 
between  skills  tau^t  and  the  literacy 
requirements  of  actual  jobs,  especially 
the  increased  skill  requirements  of  the 
changing  workplace; 

(2)  Is  targeted  to  adults  with 
inadequate  skills  for  whom  the  training 
described  is  expected  to  mean  new 
employment,  continued  employment, 
career  advancement,  or  increased 
productivity; 

(3)  Includes  support  services,  based 
on  cooperative  relationships  within  the 
partoerehip  and  from  helping 
organizations,  necessary  to  reduce 
barriera  to  participation  by  adult 
workere.  Support  services  could  include 
educational  counseling,  transportation, 
and  child  care  during  non-woridng  houra 
while  adult  workers  are  participating  in 
a  project;  and 

(4)  Demonstrates  the  active 
commitment  of  all  partnera  to 
accomplishing  project  goals. 

(b)  Extent  of  need  for  the  project-  (15 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs, 
including  consideration  of— 

(1)  The  extent  to  whidi  the  project 
will  focus  on  demonstrated  needs  for 
woricplace  literacy  training  of  adult 
woricen; 


(2)  The  adequacy  of  the  applicant's 
documentation  of  the  needs  to  be 
addressed  by  the  project; 

(3)  How  those  needs  will  be  met  by 
the  project'  and 

(4)  The  benefits  to  adult  workera  and 
their  industries  that  wfll  result  from 
meeting  those  needs. 

(c)  Quality  of  training'  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  training  to 
be  provided  by  the  project,  including  the 
extent  to  which  the  project  will— 

(1)  Use  curriculum  materials  that  are 
designed  for  adults  and  that  reflect  the 
needs  of  the  workplace; 

(2)  Use  individualized  educational 
plans  developed  jointly  by  instructon 
and  adult  learners;      | 

(3)  Take  place  in  a  readily  accessible 
environment  conducive  to  adult 
learning;  and 

(4)  Provide  training  ttmiughthe 
partner  classified  under  35  CFR 
432.2(a)(2),  unless  transferring  ibis 
activity  to  the  partner  classified  under 
34  CFR  432.2(a)(1)  is  necessary  and 
reasonable  within  the  framewoik  of  the 
project. 

(d)  Plan  of  operation  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including— 

(1)  The  quality  of  the  project  design, 
especially  the  establishment  of 
measurable  objectives  for  the  project 
that  are  based  on  the  project's  overall 
goals; 

(2)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project,  and  includes — 

(i)  A  description  of  the  respective 
roles  of  each  member  of  the  partnership 
in  carrying  out  the  plaa; 

(ii)  A  description  of  the  activities  to  be 
carried  out  by  any  contractora  under  the 
plan; 

(iii)  A  description  of  the  respective 
roles  including  any  cash  or  in-kind 
contributions,  of  helping  organizations; 
and 

(iv)  A  description  of  the  respective 
roles  of  any  sites; 

(3)  How  well  the  objectives  of  the 
project  relate  to  the  purposes  of  the 
program; 

(4)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(5)  How  the  applicant  will  ensure  that 
project  participants,  who  are  otherwise 
eligible  to  participate,  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  handicapping 
condition. 

(e)  Applicant's  experience  and  quality 
of  key  personnel.  (12  points) 
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(1)  The  SacrBtaiy  reviews  each 
application  lo  detensias  &tB  exisnt  of 
the  applicant's  ejqwiiencs  in  prorklim 
literagr  services  to  wocUng  adults. 

(2)  "nie  Secretary  reviews  esdi 
appUcation  to  determine  flie  quality  of 
key  personnel  ttie  applicant  plans  to  use 
on  the  project  Including— 

(i)  Tlie  qualifications,  in  relatira  to 
project  requirements,  &t  tfie  project 
director,  if  one  is  to  be  used; 

(ii)  The  qualifications,  in  reletioB  to 
project  requirements,  of  eadi  of  the 

other  key  persoond  to  be  ased  in  tte 
project; 

(iii)  "The  time  that  each  person 
referred  to  in  paragraphs  (e)(2)  (1)  and 
(ii)  will  commit  to  &e  profect;  and 

(iv)  How  the  appUaurt,  as  part  of  its 
nondiscriminatory  empbyaHOt 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  wlAout 
regard  to  race,  color,  national  origin, 
gender,  eae,  or  handicapping  condition. 

(3)  To  determine  personnel 
qualifications  under  paragraphs  (e)(2)  (i) 
and  (ii).  The  Secrete^  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  &e  project; 

(ii)  Experience  and  trahiing  in  project 
management;  and 

(iii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project 

(f)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  &e  evaluation 
I^an  for  the  project  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  clearly  explained  and 
appropriate  to  Uie  project 

(2)  To  the  extent  possible,  are 
objective  and  produce  data  that  are 
quantifiable; 

(3)  Identify  expected  outcomes  of  the 
participants  and  how  those  outcomes 
will  be  meastu«d; 

(4)  Include  evaluation  of  effects  on  Job 
advancement  Job  performance 
(including,  for  example,  such  elements 
as  productivity,  safety  and  attendance), 
and  Job  retention;  and 

(5)  Are  systematic  throughout  the 
project  period  and  provide  data  that  can 
be  used  by  the  project  on  an  ongoing 
basis  for  program  improvement 

(g)  Bua^t  and  cost-effectiveness.  (8 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which— 

(1)  The  budget  is  adequate  to  support 
the  project 

(2)  Costs  are  reasonable  and 
necessary  in  relation  to  the  objectives  of 
the  proiect  and 

(3)  The  applicant  has  minimized  the 
purdiase  of  equipment  and  siqipUes  in 
order  to  devote  a  ninit<miiiii  amount  of 
resources  to  instructional  services. 


(Appioved  by  the  OSes  af  I 

aidr 

1830-0107}. 

AdUitmno/ Aetar  la  addttka  to  the 
8eiactk»Ckiteria,ti»( 


applkant  would  Jmauine  the 
geograjphkal  dislifbutifla  of  projects 
funded  ander  lUs  prograsL  (Anthoitty: 
20U.&Cl2lUa)) 

IntergoverMm^RensmofPtadeni 
Progteaas:  Tha  Wotfcplaae  liUmfef 
ftapiai  is  subject  to  the  I 
of  Executive  Order  12372 
(IntessovenoiBatal  Review  of  Federal 
PrograiBs)  and  ^  regsdatiaas  ia  M  Cni 
part  79. 

The  objective  of  die  Exaoatlve  Order 
is  to  foster  an  totar^oveiBSMntal 
partnerriiip  and  to  streagtheB  fsderaUsB 
by  relying  on  State  and  local  processes 
for  State  and  local  government 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  a^nit  and  to  comply 
with,  the  State's  process  under 
Executive  Order  12372.  ^plicants 
proposing  to  perform  activities  in  mora 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  State 
under  the  Executive  Order.  If  you  want 
to  know  the  name  and  address  of  any 
SUte  Single  Point  of  Contact  see  the  list 
published  in  the  Federal  Rmirter  on 
November  18, 1987,  pages  44338^M34a 

In  States  ttiat  have  not  established  a 
process  or  chosen  a  program  for  review. 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  the  Department 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional  and  local  entities  must  be 
mailed  or  hand  delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  EO.  12372- 
CFDA  #84.198,  U.S.  Department  of 
Education,  Room  4161, 400  Maryland 
Avenue,  SW.,  Washington,  DC  20202- 
0125. 

Proof  of  mailing  will  be  determined  on 
the  same  basis  as  the  application  (see  34 
CFR  75.102).  Recommendations  or 
comments  may  be  hand  delivered  until 
4:30  pjn.  (Washington,  DC  time)  on  the 
date  indicated  in  this  notice. 

I^ease  note  that  the  above  address  is 
not  the  same  address  as  the  one  to 
which  the  applicant  submits  its 
completed  application.  Do  not  send 
educations  to  the  above  address. 

Instructions  for  Transmittal  of 
Applications:  (a)  If  an  ^iplicant  wants 


to  u>ply  isr  a  paal.  Aa  an 

shaMDMaMtearighMl 

copies  of  die  application  aa  ar  1 

&e  deadline  date  toe  UJ^Depsi 

Education.  ApfriicatioD  Control  Center. 


DC  20202-t7SB, 
or 

(2)  Head  ddivar  the  original  and  two 
copLaa  of  flw  sppUcatioa  ^  4J9  fuik 
(WasUmton.  DC  dffl^  4 
date  to:  US.  Departaient  of  1 
Application  Cootrol  Cantor.  AttsBdon: 
CFDA  #84  J9a  Boom  #86331  Regianal 
Office  Baildiiv  #8, 7a  aid  D  SHaatfc 
SW.,  Washington,  DC 

(b)  An  applicant  must  show  one  of  dia 
following  as  proof  of  ""iHiy 

(1)  A  li^^y  dated  US.  Postal  Servioa 
postmaik. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label  invoice,  or 
receipt  from  a  commercial  carria. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  die  Secretary 
does  not  accept  either  of  die  following 
as  proof  of  mailing; 

(1)  A  private  metered  postmarlc 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Note:  (1)  TIm  U.S.  Poatal  eervioe  does  not 
unifdnnly  provkia  a  dated  postmaik.  Befoie 
triying  on  this  metliod,  aa  applicant  ahoold 
dieck  with  its  kioal  poet  office. 

(2)  An  applicant  wishing  to  know  diat  its 
appUcatiao  has  been  reoeiTad  by  die 
Department  must  incfaida  with  the  appUcatiaa 
a  staaiped,  self-addressed  postcard 
containing  die  CFDA  number  S4.108,  and  6tla 
of  this  program:  National  Woikplaca  Utefacy 
nopam. 

(3)  Tlw  applicant  must  indicate  on  the 
envebpa  and— if  not  provided  by  tlie 
Department— in  Item  10  of  die  AppUcatiao  lor 
Federal  Aasistanoa  (Standard  Fonn  424)  dta 
CFDA  number  erf  tlia  oompetitioa  mider 
wliich  die  application  is  lieing  sulimltted. 

Application  Instructions  and  Forms: 
This  notice  has  two  appendices:  The 
Appendix  A  is  divided  into  four  parts 
plus  a  statement  regarding  estimated 
public  reporting  bunden  and  various 
assurances  and  certifications.  These 
parts  and  additional  materials  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  "The  parts  and  additional 
materials  are  as  follows: 

Part  I:  ^plication  tot  Federal 
Assistance  (Standard  Form  242  (Rev.  4- 
88))  and  Instructions. 

Part  IL  Budget  Information—Non- 
Construetion  Programs  (Standard  Form 
424A)  and  Instmcdons. 
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Part  nk  Application  Narrative. 
Part  IV:  Partners'  Agreement  Form 
and  Instructions. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurance—Non-Constniction 
Programs  (Standard  Fonn  424B). 

Certification  regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters:  Primary  Covered  Transaction 
(ED  Form  GCS-008)  and  instructions. 

Certification  regarding  Debarment. 
Suspension.  Ineli^bility  and  Voluntary 
Exdnsion:  Lower  Tier  Covered 
Transactions  (ED  Form  GC&-009)  and 
instructions. 

(Note:  ED  Fonn  GCS-009  is  intended  for 
the  nee  of  primary  parlidpantt  end  should 
not  be  transmitted  to  tlie  Department). 


Certification  Regarding  Drug-Free 
Woriq)lace  Requirements:  Grantees 
Other  Than  Individuals  (ED  80-0004). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application, 
budget,  and  Partners'  Agreement  forms, 
the  assurances,  and  die  certifications  as 
printed  in  this  notice.  These  documents 
must  include  original  signatures.  The 
Secretary  wishes  to  imderscore  that  an 
application  will  be  considered 
incomplete  unless  it  contains  a  Partners' 
Agreement  form  including  each  partner's 
original  signature. 

Appendbc  B  contains  questions  and 
answers  to  assist  potential  applicants. 

For  Information  Contact:  Saiah 
Newcomb,  Program  Services  Branch, 
Division  of  Adult  Education,  Office  of 
Vocational  and  Adult  Education.  U.S. 


Department  of  Education!  400  Maryland 
Avenue,  SW.  (Room  44281  Mary  E. 
Switzer  Building),  Washington,  DC 
20202-732a  Telephone  (202)  732-2390  or 
Nancy  Smith  Brooks,  SpOdal  Programs 
^andi.  Division  of  National  Programs, 
Office  of  Vocational  and  Adult 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(Room  4512,  Mary  E.  Switzer  Building), 
Washington,  DC  20202-7242.  Telephone 
(202)  732-2269). 

Program  Authority:  20  U.S.C  1211(a). 

Dated  August  10, 1989. 

D.  Kay  Wright. 

Acting  Assistant  Secretary,  Ofpca<^ 
Vocational  and  Adult  Education. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  nsed  by  applicants  as  a  required  facesheet  for  preapplications  and  applica<a«ns  tubmittM 
for  Federal  assistance.  It  will  be  usedl^  Federal  a«sndes  to  obtain  applicant  certilieation  that  States  which  have 
established  a  review  and  comment  procedure  in  response  to  Executive  Order  12372  and  have  seleete«l  the  program 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 

Item:  Entrv: 


Item: 


Entrv: 


1.  Self^xplanatory. 

2.  Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 


4.  If  this  application  ia  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  prcijeet,  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organisational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  ami  name  and  teleplion*  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6.  Enter  Employer  Identification  Number  (EIN)  as 
assigaad  k^  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  bos  and  enter  appropriate 
letter(s)  in  th«  space(s)  provided: 

— "Tf ew"  means  a  new  assistance  award. 

—"Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  nabiUty  fraa  an  aairtuic 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the  {vojeet.  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  c^  this  prqject 


12.  List  only  the  largest  pontical  entities  afTectjed 
(e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributiocia 
should  be  included  on  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  only  the 
amount  of  tiie  change.  For  decreases,  enclose  thr 
amounts  in  parentheses.  If  both  basic  and 
supplemental  .amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point 
of  ConUct  (SPOCy  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 

,   include  delinquent  audit  disallowances,  loans' 
and  taxes.  1 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  ^u  to  sign  this  application  as 
eflieial  representative  must  be  on  file  in  the 
applicant's  ofTice.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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PART  II  —  BUDGET  IIPOIUIXTIOV 
INSTRUCTIOHS  FOR  THE  SF-424A 
General  In8tr«etion» 

This  form  is  designed  eo  tliat  -application  can  be  sade  for 
funds  from  any  one  of  the  grant  programs  funded  tj  the  T9.8. 
Department  of  Edocatioa.  For  the  Vatloml  fVorkplaoe  Literacy 
Program  (CFDA  Wo.   84.1'98>  Sectioiw  A»  B,  and  C  .-slwuld  inclode 
budget  estimates  for  the  esatire  project  period.   (WGTCt  Section 
D  and  E  need  not  be  complctied  to  apply  for  this  progran).   All 
applications  shomld  ooataia  a  t3r«a]cdowii  1^  the  dbject  cl«ss 
categories  shOMn  in  Cisction  B,  Xdnes  6a  throuqih  6j. 
Section  A.  Budget  Summary 

Line  1,  Columns  (a)  through  (g)  •—  Snter  on  tine  1  the  catalog 
program  title  iA  Column  (a)  and  the  catalog  program  naai»er  in 
Column  (b).   Leave  Columns  (c)  and  (d)  blank.   Enter  in  Columns 
(e),  (f),  and  |g^«  the  afyccpriata  amounts  of  fcnde  needed  to 
support  the  project  for  the  entire  project  period. 
Section  B.  Budget  Categories 

Lines  6a  through  €i   —  Fill  in  the  total  r«q«ii reiwnte  for  Federal 
funds  by  object  class  categories  for  the  entire  project  period. 
Line  6a  —  PersoMamlx  Shoki  «alari««  and  vMtgee  to  be  paid  to 
personnel  employed  in  the  project.  Fees  and  expenses  for  consul- 
tants must  be  included  in  lix»  6f. 

Line  6b  —  Fringe  Benefits:   Include  contributions  for  Social 
Security,  employne  Ixmxxzmmce^   pcnaiom  plane,  etc.  I«ea<re  blank 
if  fringe  benefits  to  parsonmel  are  treated  a«  part  of  the 
indirect  cost  rata. 
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Line  6c  —  Travel t   Indicate  the  amount  requested  for  travel  of 
employees.  | 

Line  6d  —  Equipment:   Indicate  the  cost  of  nonexpendable  personal 

property  which  has  a  useful  life  of  more  than  two  years  and  an 

acquisition  cost  of  §5000  or  more  per  unit. 

Line  6e  —  Supplies:   Include  the  cost  of  consumable  supplies  to  be 

used  in  this  project.   These  should  be  items  which  cost  less  than 

$5000  per  unit  with  a  useful  life  of  less  than  two  years. 

Line  6f  —  Contractual:   Show  the  amount  to  be  used  for:   (a) 

procurement  contracts  (except  those  which  belong  on  other  lines 

such  as  supplies  and  equipment  listed  above);  and  (b)  payments  for 

consultants. 

Line  6g  —  Construction:   Construction  Expenses  are  not 

allowable  under  the  National  Workplace  Literacy  Program  (CFDA  No. 

84.198).  j 

Line  6h  —  Other:   Indicate  all  direct  costs  not  clearly  covered  by 
lines  6a  through  6g.   Trainee  costs  or  stipends  are  not 
allowable.  1        • 

Line  6i  ~  Total  Direct  Charges:   Show  total  of  Lines  6a  through 

6h.  1 

I 

Line  6j  —  show  the  amount  of  indirect  cost  to  be  charged  to  the 

project.  I 

Line  6k  —  Enter  the  total  of  the  amounts  on  Line  6i  and  6j. 
Saction  C.  Non-Federal  Resources       j 

Line  8  ~  Enter  any  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.   Contributions  may  be  in  the  form  of  cash  or. 
in-kind  contributions.   If  any  in-kind  contributions  are  included. 


provide  a  brief  explanation  o«  eacti  contribution  on  a  separate 
sheet. 

Column  (b)  —  Enter  tlie  contritmtlon  to  Tae  made  lay  the  applicant. 
For  purposes  of  column  (b),  the  applicant  includes  all  partners 
and  not  merely  the  applicant  designated  by  the  Fartnere^  Agreement 
Form  and  on  the  SF  424.   If  e  partner  Is  a  State  agency,  that 
partner's  contribution  should  be  Included  in  column  (Ta) ,  rather 
than  in  column  (c). 

Column  (c)  —  ITwter  the  awonnt  of  the  State's  cash  and  In-kind 
contribution  if  the  applicant  is  not  a  State  agency.  Enter  the 
contributions  of  any  State  agency  that  is  not  a  partner.   Appli- 
cants which  are  a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  —  Enter  the  amount  of  cash  and  in-l;ind  contributions 
to  be  made  from  all  other  sources. 

Column  (e)  —  Enter  the  totals  of  Columns  tb)#  (c),  and  ^d). 
(NOTE:  If  am  SEA  or  I.EA  is  designated  as  the  grantee  for  a  partner- 
ship, the  grantee  may  receive  ItJO  percent  of  its  necessary  and 
reasonable  administrati-ve  costs  incurred  in  estalslisTiing  a  project 
during  a  start-nsp  period.  Federal  funds  may  provide  no  more  than 
70  percent  of  any  tjther  costs  in  a  project:  these  include  a  cost 
incurred  during  a  project's  operational  period  "by  partnersliips 
where  an  SEA  or  I£A  is  the  designated  grantee  and  costs  incurred 
in  both  a  project's  start-up  and  operational  periods  by  a 
partnership  where  en  entity  other  than  an  SEA  or  liEA  is  the 
designated  grantee.  This  means  that  the  amount  shown  on  Line  8, 
Column  (e),  must  be  at  least  30  percent  of  the  amount  shown  in 
Section  A,  Line  1,  ^olxnon  <g),  -unless  the  first  amount  is  smaller 
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than  30  percent  because  an  SEA  or  LEA  is  the  designated  grantee). 
Section  B»  Budget  Estlaaf  a  of  Federal  Funds  Needed  for  Balance 
of  the  Project  (NOTBt  This  section  does  not  apply  to  the  National 
Workplace  Literacy  Prograa). 
Section  F.  Other  Budget  Inforaation 
Prepare  a  detailed  Budget  Narrative  that  explains,  justifies, 
and/ or  clarifies  the  budget  figures  shown  in  Section  A,  B,  and  C. 
Explain!  | 

1.  The  basis  used  to  estimate  certain  costs  (professional  personnel, 
consultants,  travel,  indirect  costs),  and  any  other  cost  that 
Bay  appear  unusual;  | 

2.  How  the  najor  cost  itens  relate  to  the  proposed  project 
activities;  i 

3.  The  costs  of  the  project's  evaluation  component; 

4.  VThat  matching  occurs  in  each  budget  category;  and 

5.  For  State  or  local  education  agencies  claiming  100  percent 
Federal  funding  for  administrative  costs  incurred  in  establishing 
a  project  during  a  start-up  period,  not  to  exceed  90  days,  provide 
a  breakdown  of  expenditures  in  the  start-up  period  and  in  the  sub- 
sequent operational  period.  Organizations  claiming  100  percent 
Federal  funding  during  start-up  must  meet  the  definitions  of  "LEA 
and  "SEA"  contained  in  Sec.  312(5)  or  Sec.  312(8)  of  the  Adult 
Education  Act,  as  amended  by  Title  II,  Part  B  of  P.L.  100-297. 

INSTRUCTIONS  FOR  PART  III  —  APPLICATION  NARRATIVE 

Before  preparing  the  Application  Narrative  an  applicant  should 
read  carefully  the  purpose  of  the  program,  the  information  regard- 
ing the  priority,  the  selection  criteria  the  Secretary  uses  to 
evaluate  applications,  and  the  applicable  regulations  governing. 
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the  National  Workplace  Literacy  Program  contained  in  34  CFR  432 
as  published  in  this  issue  of  the  FEDERAL  REGISTER. 

The  narrative  should  encompass  each  function  or  activity  for 
which  funds  are  being  requested  and  should  — 

1.  Begin  with  an  Abstract;  that  is,  a  summary  of  the  proposed 
project; 

2.  Describe  the  proposed  project  in  light  of  each  of  the 
selection  criteria  in  the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  the  total  estimated  number  of  persons  expected  to 
be  served  as  well  as  the  estimated  number  of  persons  expected  to 
be  served  by  each  training  location  it   more  than  one  location  is 
to  be  included. 

4.  If  adults  of  limited  English  proficiency  are  to  be  served, 
describe  how  the  proposed  project  will  meet  the  provisions  of  34 
CFR  432.31  governing  such  projects  designed  to  serve  adults  with 
limited  or  no  English  proficiency. 

5.  Applicants  are  encouraged  to  provide  a  table  of  contents 
and  to  number  the  pages  of  the  Application  Narrative.   Please 
limit  the  Application  Narrative  to  30  double- spaced,  typed  pages 
(on  one  side  only).  Supporting  documentation  (e.g.,  letters  of 
support,  footnotes,  resumes,  etc.)  may  be  submitted  as 
appendices  to  the  Application  Narrative.  Letter  of  support  may 
not  be  used  as  a  substitute  for  the  submission  of  the  Partners' 
Agreement  Form  contained  in  this  notice  which  shall  be  signed  by 
all  partners  and  Which  shall  accompany  the  application  when 
submitted.   Include  any  other  pertinent  information  that  might 
assist  the  Secretary  in  reviewing  the  application  under  the  Adult 
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Education  Act,   as  amended  by  Title  II,   Part  B  o^  P.L*   10^297. 
INSTRUCTKWS  FOR  PART  IV  —  PARTNERS'    AGREEMBIIT  PORH 

Partners   oust   submit  a  signed  Partners'   Agreement  Form  and 
enclose   it  with  the  application.      Under  34  CFR  432-2  aft  publisteed 
in  this   issue  of   the  FEDERAL  REGISTER,    it   is  eaaential  that   the 
partners  sign  and  submit  this  document   in  order   for   their 
application  to  be  considered  complete.      If  the  document   i»  not 
signed  by  all  partners  and  submitted  with  the  appLicatioo,    the 
Secretary  will  return  the  application  without   further  consider- 
at ion  for   funding  pursuant   to  34  CFR  75.216. 
INSTRUCTIONS  FOR  ESTIMATED  PUBLIC   REPORTING   BURDEN 

Under   terms  of   the  Paperwork  Reduction  Act  of   1980,    as- 
amended,    and  the   regulations   implementing   the  Act,    the  Department 
of  Education  invites  comment  on  the  public  reporting  buiden  in 
this  collection  of   information.      Public  reporting  borden  lor  this 
collection  of   information   is   estimated  to  average  20  hour»  per 
response,    including  the   time   for   reviewing   instructioosr   search- 
ing existing  data  sources,    gathering  and  maintaining  the  data 
needed,    and  completing  and  reviewing  the  coLiection  of 
information.  I 

You  may  send  comments   regarding   this  burden  estimate  or  any 
other  aspect  of   this   collectioa  of   iniorma.tion,    including 
suggestions   for   reducing   this   burden,    to   the  U.S.    Department   c»f 
Education,    Information  Management  and  Compliance  Divisiom* 
Washington,    D.C.    20202-4651;    and  to  the  Office  of  Management  and 
Budget,    Paperwork  Reduction  Project,  1830-0507^  Washingtonc   D^C. 
20503.  I 

(Information  Collection  eipproved  under  or^  control  tM«bes 
1830-0507.      Expiration  datet      12/31/91). 


PARTNERS'    AGREEMENT 

As  authorized  rqiresentatives  of  our  organizations,  we  agree  on  their  behalf 
to  liie  following  terns  with  reqpect  to  our  application  nuniser  y  198  a 


as  a  condition  of  applying  for  and  receiving  a  grant  from  the  National 
Vfar)qplace  Literacy  Program.  Wet 

o    designate  partner  as  the  applicant  and  grantee  en 

(orgmization) 

behalf  of  the  partnership; 

o    are  willing  to  be  partners  in  this  project; 

o    will  perfonn  the  role  detailed  for  each  of  us  in  the  application; 

o    will  be  bound  by  every  statement  and  assurance  made  in  the  amplication 
including,  but  not  limited  to,  the  assurance  that  any  funds  provided  to 
the  partnership  under  Section  371  of  Public  Law  100  -  297  will  be  used 
to  si^plenent  and  not  supplant  funds  otherwise  available  for  the  puzpoees 
of  the  National  Mor)q>laoe  Literacy  Program. 


Name 

TiUe, 

Organization 

Date 

Name 

Title, 

Organization 

Date 

Name 

TiUe, 

Organization 

Date 

(add  or  delete  signature 


Date 
necessary) 


Name 

TiUe, 

Organization 

Date 

Name 

TiUe, 

OrganizaUon 

Date 

Name 

TiUe, 

Organization 
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ASSURANCES  —  NON-CONSTRUCTION  PROGRAMS 


Note 


Certain  of  thsM  SMunneM  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
pleaae  contact  the  a.w9rdkltatimq^f\arthttrt»tMa f^^ei'aT  a w ai  dfay agendet  may  requlne  applicants 
to  certiftr  te  additional  anurancee.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorised  repreeentatimetthasimneant  Tcertgy  that  the  appficant- 


1.  Has  the  legal  authority  to  apply  for  PedersF 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  Kinds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  t» 
ensure  proper  planning,  managenent  and  com- 
pletion of  the  pitject  described  in  this  application. 

2.  Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorised  representative. 
aeeesa  to  and  the  ri^t  to  examine  all  records, 
books,  papers,  or  documenta  related  to  theoiiidt; 
and  will  establish  a  proper  accounting  system  in 
aeeocdanee  with  generally  accepasi  mn—lfing 
standards  or  agency  directives. 

3.  Will  eetablish  safeguards  to  prohibit  employees 
from  using  their  positions  for  m  piirpntt  llMi 
constitutes  or  pcesenta  the  appearance  of  personal 
or  organisational  conflict  of  inlsiisl.  ee  unn—l 
gain. 

4.  Will  inltiato  and  con^leto  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Pwsoonel  Act  of  1970  (42  U.&C.  H  4728-4763) 
relating  to  prescribed  standards  (or  merit  systems 
(or  programs  (bnded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPars  Standards  (br  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutar  rvhrtinr  to 
nondiscrimination.  These  include  but  are  not 

•  limited  to:  (a)  title  VI  of  the  Civil  Ri^ta  Act  of 
1964  (P.L.  88-362)  which  prohibita  dbcr&ntnadbn 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  DC  of  the  Education  Amendmenta  of  1972.  as 
amended  (20  U.&C.  II 1681-1683,  and*  1685^1686). 
which  prohibita  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  I  794),  which  prohibita  dU- 
crimination  on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
USCII  6101-6107),  which  prohibita  discrim- 
ination on  the  basis  of  age; 


(effhe  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended^  Reiatwg  U- 
nondiscrimination  on  the  basis  of  drug  abuse;  (0 
th» Comprehensive  Alcohol  Abuse  and  AlasketkeB 
Prevention,  TreaCmtaW  ITsidliTtntion  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basi»af  alcahalahoscar 
aleoholism;  (g)  II 523  and  527  of  the  Public  Health, 
Service  Aci«Cl9U(42U.&C  29Mi»^«iA290e«-' 
3).  as  amended,  relating  to  conndentiality  of 
aieehoL  and  diioa  abu—  ttiiiK  sowedbt  (h»  Titte 
Vm  of  the  Civil  Righta  Act  of  1968  (42  U.S.C.  I 
36M  et  ae%.)k  as  ■msirfai.  cdaCiiir  to  new- 
discrimination  in  the  sale,  rental  or  financing  of 
hdusingi  iHt  mmf  odier  a<asAaerin»n«lre« 
previsions  in  the  specific  statute(s)  under  which 

and  (j)  the  requirements  of  any  other 
•^•aMBSBMKJBn  ^MWefiP  wosBw  may  appijr  tir 
the  application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirementa  of  Titles  II  and  III  of  the  Uniform 
RolvLatiuu  Aasistance  an<f  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  &ir  and  equitable  treatment  of 
pssBxdiapbuad  or  whose  property  is  acquaad-SK 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirementa  apply  to  all  interesta  in  real 
prvperfy  acviind  for  project  purposes  regardless. 
of  Federal  participation  in  purchases. 

a.  WiUcaopiywiththeprovisioneofthrttstctrActl 
(5 use.  ir  1901-1508 and 7324-7328)  which  limit 
the  political  activities  of  employees  whose 
prlacifal  eeeplayment  aetivitier  ara  fimdkd  m 
witoliB  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with,  the  pcoviaiona  oC 
the  Davis-Bacen  Act  (40  U.S.C.  II  27ea  to  276a-! 
7),  the  Copeland  Act  (40  U.S.C.  I  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hmi»»  and 
Safety  Standards  Act  (40  U.S.C.  II  327-333), 
regarding  labor  standards  for  federally  assisted 
canatnif  tion  lubagrcementa. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 
purchase  requirementa  of  Section  102(a)  of  the 
Flood  Disaster  Protection  Act  ef  1973  (PJL  9a-SM> 
which  requires  recipienta  in  a  special  flood  hsTaffd 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  ceei  ef  tnevrable 
construction  and  acquisition  is  $10,000  or  more. 

11.  Will  compjy  with  environmental  standards  which 
may  be  prescribed  pursuant  to  the  following:  (a) 
institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (PL.  91-190)  and  Executive 
Order  (EO)  11514;  W  notifkstion  of  riohting 
facilities  pursuant  to  BO  11738^  M  protaetien  of 
wetlands  pursuant  to  EO  11990;  W  ovahatfam  of 
flood  hazards  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
the  approved  State  manage  mast  prograai 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  use.  if  1451  et  seq);  (0 
conformity  of  Federal  adisas  to  Stota  ffT— r  Air) 
Implementation  Plana  mder  Ssctioa  FIKe)  ef  the 
Clear  Air  Act  of  1955,  as  amended  (42  U.S.C.  i 
7401  et  seq.);  (g)  protection  of  underground  sources 
<tf  drinking  water  unin- At  Ssft  DiUdnr  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended.  (P.L. 
93-205). 

12.  WUI  comply  with  the  Wild  and  Scenk  Rivers  Act 
of  1968  (16  U.S.C.  II  1271  et  seq.)  related  to 
protecting  componenta  or  potential  componenta  of 
the  national  wild  and  scenic  rivers  system. 


13.  Will  assist  the  awarding  agency  in  assuring 
rnsapWiBii  mitk  Section  106  of  the  National 
iriHii  PiasH  aariBB  Aciegae^aasaiiBfcil  (16 
U.S.C.  47ttU  BO  lists  (identification  and 
protection  of  historic  properties),  and  the 
Arehaeologfcar  and  Ristorie  Preservation  Act  of 
1974  (16  use.  469a-l  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the 
protection  of  human  sufajecta  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

Act  ef  USt  (P.L.  »M4,  a*  sminiaJ.  7  U.S.C- 

>|ai  et  sa«4pKtBWi«  to  dto  ea»a^  kairiRiig.  end 

treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
tkiaawartelMiiiraiiLS. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  II  4801  et  seq.)  which 
prohibits  the  use  of  ^ead  based  paint  in 
eonstmetion  or  rehabilitation  of  residance 
structures. 

1  •-  Wwl  eaaae  la  ba  piffMrawd  Iha  rsqaifetf  flnanclaf 
and  compliance  audita  in  accerdanee  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirementa  of  all 
other  Federal  laws,  exacutiwa  ocdara, 
and  policies  governing  this  program. 


"GNATURE  Of  AUTHORIZED  CERTIFYING  OFFICIAL 


APPtXANT  ORGANIZATION 


rrriE 


OATESUBMITTEO 


SF4a4e  (MSI  I 
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Certification  ReoBrdlng 

Debarment,  Suspension,  Ineiigibili^and  Voluntary  Exclusion 

turner  Tier  Covered  iransactions 


1«ieo-lttl1).OD0NoftanouMmfl«VtoaMnidlyoortac<ng«wpMionlo«^ 

1 
(BDOKCOIVUna  CEinnCATIOI^  iCAO  •OTRUCIICNSONREVGRSQ 
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OfQMtiJian  Nm 
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Dan 


/  V<Lt^lfc>.U»  /  Prtihy.  A^BftMLMW  /  Mbflctt 


Instructions  for  Certification 

1.  By  signino  and  wbnygingfiit  proposal.  gi>p>08pec>wloii»fc 

into.  I  It  is  taier  dBtermined  Itiat  tw  prospedve  lo«w  gar  participant  Im^^ 

remedesavalaUatota  Federal  6owsfnnant,t»  department  or  agsncywimiaMch  this  tansacfcncr^^ 

remedbs,  kidudbig  suspension  andtardebamienL 

3.  The  prospective  lower  tier  participant  shal  provide  irrnnedbte  written  notice  to  ttie  person  to  «^ 
tim  the  prospective  tower  tier  partidpant  learra  that  its  certncaion  was  erroneous  wtien  sUmittod  or  htt 
ctianged  circumstances. 

A  Th» to-. -....i^ ....w.,..^^. . ^.j — >. ^-j — f^^ . rnrpiWi •  inwr Isf  rnrsnil > ww liii; tiamiwi.' 'nwia;  iihai, 

covered  iransactton,' >incW*  >aposi(-«tf  >al««(iy  eiduded;  atuaadto  Ilia  Glauaa.ia»tt»«^^ 

and  Coverage  sedtons  of  (uiss  Inpienienitog  Gncute  Order  f2S49w  You  m^  coBtad  tto  pMMtawNtft  te  p^ee#  la  SMhnii^ 
assistance  in  otJtaWngaoopf  of  VtostraguMoni. 

5.  The jmspective  tower  ler  parfldpant  agrees  iy  submiiling  iNs  proposal  tha^  should  Iw  pR^ 
itshallnotknowinglyentorlntoanytowerttorcci  wirf— lin^J»>pewwK»iid*iedisBspewd>dHecfce<t1i^.erwtBntoriiy 
excluded  from  partdpatton  in  Ws  covered  transaetfaa  unless  authorized  by  ftedepartmert  or  agency  with  w^ 

6.Theprespedlvetower8erparfcipantk«theragimlqrsuMiahgmproposalffialitwiirindudef)edausel«^ 
Regardbig  Oetannent,  Suspenstoa  lneigi)i«y,  and  voluntary  Exduston4jower  rer  Covered  Tr^^ 
«er  covered  transadtons  and  in  alsoidtattons  far  tower  ler  cowed  trwisaafana. 

7.  A  partidpant  to  a  covered  ftnsadton  may  rely  upon  a  ceriiiealon  of  a  prospedh«  paritoipM  in  a  tower  tier  coveratf  taraactbn  M^ 
is  not  detiarred.  suspended.  ineigiiMe.  or  voluntarihr  exduded  from  the  covered  transacttoa  iiiless  it  Knows  M 
A  partidpant  may  dedde  t»MlMaii«ka9NMrtrMiNMMMwl»«Vb^raf  lip«K^tfkad^l^^ 
required  to,  check  the  NanpnaiMBMIiat 


8.^toWngcon^atoedtothefcregoingsba^biC0HalaMd^»M^l*»aalaMsl■w<ei«s^il^ielw^Bl<a*l 
certificaiton  re(M>ed  by  this  dause.  The  totowtodge  and  tobmiaton  of  a  parfldpant  to  not  reqiAed  to  exceed  fiat  whidi  is  nomi^ 
byapnjdentpersoi»kife»efdto«yc         


9.  Except  tor  tansadtons  authorized  mler  paragraph  5  of  ttosa  tostrudtons.  if  a  parlidpant  to  a  covered  tansadton  totowin^  enters  ^ 
a  lower  ttor  covered  tansadton  w4h  aparaon  who  is  auipeadedLdeb«nlicNigpift,«  «lirtte%  eriudedbM  pMldpato 
Iransadton.  to  addttm  to  other  remedes  avalabto  tofto  FsdMal  Governrnen^  Iw  deportment  w  agency  with  wNdi  thto 
origtoatod  may  pursue  avaUbtoiemedtea,todudkigsu8penstonandtordeb«menL 
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j^deglR^tw^yolSj.  No.  159  /  Frtday,  August  18. 1960,/  Noticet 


Certification  Regarding 

DeiNtfment,  Suspension,  and  Otter  Responsibiiity  Matters 

Primaiy  Covered  Tiansadions 


TNic«aertaniin9M^I«nguMto«in|Mn«dngExMU^ 

8Klon8UlO.PMc)patfi«pan««n.TlitngMm«mpU«ia«asPMVnoltisllsy26.19a  (pages 

1«1flO-imi).  Oo|toori»ngMmnqrttoWnad  by  oonlKtlng  t»UA  OepMiMrt  of  Educ^ 
400  M^iM  Awu.  8.W.  (Room  3633  GSA  Ragionri  Oto  Biidng  No.  3).  Wuh^ 

I 

(BSORCCOinEIWQCERIVCATIOKREADMSTRUaiONSONREVaSQ 

(1 )  T)»  pre^itcdM  prinanr  pirtUpM  oMIoi  ID  ta  bMt  Of  b  tomita^ 


^  ^'^l!;*!<y^!^*!<!^MP«iM,prapoM 


W  H«wnettrtWnigmifMrpohodpwoodngl»pwpoo<toor»con>iic^  ' 

cowwMeBOII«udoficiWiiiulwiiilBCflnnoctet<ftobMr*iB.<lfc^ 

Ml  tagvy,  Minf.  MrifeMM  or  dnlRKlon  of  iwoidi.  onidng  MM  tftfMi*^ 
ofV)fofliiottaiM«UMaMinpMgraDh(i)(b)ofNscortfc«iBn:«ri 

■nnraMiorcaMordofM.  j 


^  ^^''■"»»P«yp»civ>prtwinfprtUpinlltiw<)liiDcortiyiDanyoffto 
ttch  w  txpimfon  to  No  prepooiL 


^ttminii  in  Mcarficaiion.  such  preopoclvt  participant  shal 


PFVAMrtNumMrorPrejaetN»ir 


NswandTMaofJluhorlzadHoprwanmw 


Sgnakit 


voFoMQcsMKREv.iaiaa) 


Oaii 


FedwlB^Bhtir  /  Vol  5*.  Na  159  /  Frtday.  Angnrt  M.  1999  /  NotioM 


Instructions  for  Certification 


1.  By  signing  and  lubmMlrHi  «•  proposal,  Iw  prespecflwa  primary  porfldpart 

2.  The  inaJj%  of  a  parson  10  provido  N  carlifcallon  rsquirad  baloi»  I*  not  nacas^ 
IransactioaThaprwpeclwpartldpanlrtalsubrnitanaxpianalionofwhylcarm  cerMcaion 

tailiwonha  prospecJiva  prirnary  parfcipar*  to  ton* 
tansactorL 

1  TTia  Mrttfcafcn  in  Ws  dausa  ia  a  rnalera  rapresertafcn  or  fact  i*on  whtt 
delennined  to  ertar  Ir*)  «8  tansactloa  I « Is  lalar  detennlnad  tat  lie  prwpedha  pr^ 
cer«cafion.inad(ltiontoolherrarna<laswalaMate»iaFaderaiG«arf^ 
cause  or  defaulL 

4.  The  prospec8v«  prirnary  partidparK  shal  prowjda  iriMiadte  MitlBn  nodoe  to  >»  departs 
subrniMBd  if  at  ariy  liw  ihe  prospedlve  primary  parWpani  loams  tfiar  Is  cartilcalon  lias  arn^ 
erroneous  by  reason  of  danged  drcumstanoes. 

5.  The  terms 'covered  transadion.-Mefaarred.*  ^Mpended.'Tneigible.' lower  ilefa>wred>waacloa'-partc»^ 
covered  trarisactjoa- >indpal.' >opo8al,' and  \*»ttly  aiduded.' as  used  to  «8  dause.  h^ 

and  Coverage  sedions  of  the  riies  implemenfing  Execulva  Order  12549.  You  may  contart  the  departmert  or  agency  to  wt^^ 
being  submiaed  for  assistance  In  obtaining  a  copy  of  rose  regUUions. 

6.  The  prospecJve  primary  parMparl  agrees  by  submMng  I*  proposal  iBt  shoiid  l»  proposed  covered  tr»aa^ 
shaB  not  toiowingfy  enter  into  any  to«(er  tier  covered  tansadhn  will  a  person  who  Is  debarred,  suspended,  de^ 
eiduded  from  pariidpafan  In  tiis  covered  transaciloartessauthorfzed  by  the  department  cf  agency  entering  »itom 

7.  The  prospedive  prirriary  partldpant  krtter  agrees  by  submiing  Ills  proposal  M  R  wl  indude  •«  dausa  tltod  x:^^ 
Debamient.  Suspension.  lneig»«y.and  voluntary  ExdustoiMirwer  Tier  CoveredTr 

entering  Into  Ws  covered  transadloawlhoulraodacaaon.  In  allowarler  covered  lariiaJute  and  in  aUoBdtat^ 
transactions. 

8.  A  partidpant  in  a  covered  transacion  may  rely  upon  a  certncalon  of  a  prospecive  parfdpM  in  a  tower  Oar  covered  bm^ 

A  partidpant  may  dedde  l«  meltod  and  freciuency  by  wNdi  I  detennlnes  B«  eligMfy  of  is  prindpA  Ead)  pariic^M  may, 
required  to,  chedt  8«  Nonprocuemeot  UsL 

9.  NoNng  contained  in  ttwtoregolngtfial  be  oonstnjod  to  require  estabishment  of  a  systern  of  records  in  order  to  rente 
certilicatton  required  by  M  dause.  The  lowwtodgs  and  inbnnaiton  of  a  parlidpant  te  not  required  to  emed  liat  wM^ 

by  a  pnjdent  person  in  Da  ordnary  ooina  of  bMiness  daaingi 

1 0.  Except  br  lansacfcns  ai*orfad  undsr  paragraph  6  of  Itese  inslrudions.  I  a  partidpant  in  a  covered  tw^^ 

into  a  tower  for  covered  iransadton  ««  a  person  who  te  suspended,  debarred,  ineigfete,  or  voluttly  exduded  »om  pvldpaio^ 

lansadtoa  in  adiMn  to  other  rsmerfes  avattbte  to  ««  FOclsrai  GoMnment,  l«  department  or  agency  may  tenninate  M 
cause  or  defaA 
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(b)  EttiUtahingadnig-6wi 

0)  IHtdangmofdnigabuMiiitlwwaricpba; 

CD  Til*  gnntHrt  policy  ofsMiBMiainfAdxi^^ 

0)  Any  ivaflabU  Aug  eiiiMmn  i«ImIiIH»«*wi  .. ^-j . puiiiinM.  im 

(e)  Makinghir«iiiii«aMlhttaKfaaipbyHtob«cngagedinthe|i«fonntna 

ttMnMnti«{iiindb]r|«ii9iiplkU)(  j  *-         ••        *-r/ 

(d)  Nodftflng  th>  impluyw  fa  ttnttfunt  laqufrBJ  by  pMamph  fa^  th«»,  —  «  wiinnnw^  n/  fBtpimynwi  aidar  <h» 
|nM;dwnBplayMwia-  , 

Q)  AUdab]rtli*i«n»flrthi«nBMni;and 

O)  hhti^tl»MaplByirc<«juhitiiMdiugilatulicgnvlcflaBfcravfol>tfa)ftoccuniatfa 
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W  *^^j|^  ^"Wnr  *"***'*•"—  ''tt  r^-rrrThingiMiriniinritrtiihi»nfiiph  MXa  iiwiMi 
cciMrwiM  iteiMagmeaattaaa  of  nicfc  coavfctton; 

(I)  TaUng  aptweiwlMi  fanrfiajaw  igita*  ttiA  —  gmpiay^  up  to  »i«i  iiifi.i/Hng  >«wfa.««f»T).  „ 
Q)  Raqujitog  wic>  ^fiijwi  lu  paflilpii  Mthflfcturlly  te  a  dny  ahae  asttaaaco  or  p*«""*tttf[m  |«ntT«'n 
apfnovMl  fw  aucfa  puipoaaa  by  a  Fidanl,  Sut*,  or  local  healiw  Uw  CBforoencnt,  or  o(^ 
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Appmnx  B 

Potential  applicants  frequently  direct 
queationB  to  ofBdals  of  the  Department 
regarding  application  notices  and 
programmatic  and  admbiistrative 
regulations  governing  various  direct 
grant  programs.  To  assist  potential 
applicants  the  Department  has 
assembled  the  following  most  commonly 
asked  questions. 

Q.  Can  we  get  an  extension  of  the 
deadline? 

A.  No.  A  closing  date  may  be  changed 
only  under  extraordinary  drcumstanoes. 
Any  change  must  be  announced  in  the 
Federal  Register  and  apply  to  all 
applications.  Waivers  for  individual 
applications  cannot  be  granted, 
regardless  of  the  circumstances. 

Q.  We  just  missed  the  deadline  for  a 
previous  Department  of  Education 
competition.  May  we  submit  the 
appUcation  we  prepared  for  it  under  this 
competition? 

A.  Yes.  However  the  likelihood  of 
success  is  not  good.  A  properly  prepared 
application  must  meet  the  specifications 
of  the  competition  to  which  it  is 
submitted. 

Q.  Fm  not  sure  i«diich  competition  is 
most  appropriate  for  my  project  What 
should  I  do? 

A.  We  are  happy  to  discuss  any 
questions  with  you  and  provide 
clarification  on  the  unique  elements  of 
the  various  competitions. 

Q.  How  can  I  best  ensure  that  my 
application  is  received  on  time  and  is 
considered  under  the  correct 
competition? 

A.  Applicants  should  carefully  fdlow 
the  instructions  for  filing  applications 
that  are  set  forth  in  this  notice.  Be  sure 
to  cleariy  indicate  in  Block  10  of  the  face 
page  of  Aeir  application  (Standard  form 
424]  the  CFDA  numbef— 84.198— and  the 
title  of  the  program-national 
Woikplace  Literacy  Progrant— 
representing  the  competition  in  which 
the  application  should  be  considered. 

Q.  Will  you  help  us  prepare  our 
application? 

A.  We  are  ha|q>y  to  provide  general 
program  information.  Cleariy.  it  wmild 
not  be  appn^ate  for  staff  to 
participate  in  the  actual  writing  of  an 
application,  but  we  can  respond  to 
specific  questions  about  application 
requirements,  selection  criteria,  and  the 
priority.  Applicants  should  understand 
that  this  previous  contact  is  not 
required,  nor  will  it  in  any  way  influence 
the  success  of  an  application. 

Q.  How  long  should  an  application 
be? 

A.  The  Department  of  Education  is 
making  a  concerted  effort  to  reduce  the 
volume  of  paperw<»k  in  discretianary 
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program  applications.  However,  the 
scope  and  complexity  of  projects  is  too 
variable  to  establish  firm  limits  (m 
length.  Your  application  should  provide 
enou^  information  to  aUow  die  review 
panel  to  evaluate  the  sigdficance  of  the 
project  against  the  criteria  of  the 
competition.  We  recommend  that  you 
address  all  of  the  selection  criteria  in  an 
">^plication  Narrative"  of  no  more  than 
thirty  pages  in  lengdL  Supporting 
documentation  may  be  induded  in 
appendices  to  the  ^qilication  Narrative. 
Some  examples: 

(1)  Staff  qualifications.  These  should 
be  brief,  lliey  should  indude  the 
person's  tide  and  role  in  the  proposed 
project  and  contain  only  information 
about  his  or  her  qualifications  that  are 
relevant  to  the  proposed  project 
Qualifications  of  constiltants  should  be 
provided  and  be  similarly  brief. 
Resxunes  may  be  induded  in  the 
appendices. 

(2)  Copies  of  evaluation  instruments 
proposed  to  be  used  in  die  project  in 
instances  where  such  instruments  are 
not  in  general  use. 

Q.  How  should  my  application 
narrative  be  organized? 

A.  The  application  narrative  should  be 
organized  to  follow  the  exact  sequence 
of  the  components  in  the  selection 
criteria  hi  this  notice. 

Q.  Is  travel  allowed  under  these 
projects? 

A.  Travel  associated  with  carrying  out 
the  project  is  allowed  if  necessary  and 
reasonable.  The  Secretary  antidpates 
that  representatives  of  the  partners  of 
funded  projects,  induding  die  prindpal 
investigator  or  director  of  fimded 
projects  may  be  asked  to  attend  a  staff 
development  meeting.  Therefore,  you 
may  wish  to  indude  the  costs  of  a  trip  to 
Washington,  D.C  in  the  travel  budget 

Q.  How  can  I  ensure  that  my 
application  is  filed  on  behalf  of  a  validly 
formed  partnership? 

A.  The  requirements  for  forming  a 
partnership  and  filing  an  application  on 
its  behalf  are  explained  in  S  432.2  of  the 
program  regulations.  These  regulations 
appear  elsewhere  in  this  publication  of 
the  Federal  Regisler.  A  partnership 
requires  a  signed  agreement  between  at 
lecMt  one  entity  described  in 
§  432.2(a)(1)  and  at  least  one  entity 
described  in  S  432.2(a)(2).  Note  diat 
State  and  local  governments— like  any 
other  entities— may  not  qualify  as 
partners  unless  they  fall  within  these 
descriptions.  Fw  example,  under  the 
regulations  a  State  or  local  educational 
agency  or  a  munidpal  enqiloyment  and 
training  agency  is  an  eligible  partner, 
but  a  State  or  dty  as  sudi  is  not  an 
eligible  partner.  No  agency  of  the 
Federal  government  is  an  eligible 


partner.  If  yon  are  not  sure  wfaedwr  a 
particular  oitity  is  an  eligible  partner, 
please  call  one  of  the  program  officers 
listed  as  an  information  contact  in  die 
application  notice. 

Q.  Must  die  signed  partnerriiip 
agreement  be  submitted  widi  die 
application? 

A.  Yes.  The  agreement  is  necessary 
both  to  establish  die  partnership's  legal 
eligibility  and  to  ensure  eadi  partner's 
continuing  commitment  during  the 
woricplace  literacy  project  Prior  to 
submitting  an  application,  partners 
should  ensure  that  each  partner  cleariy 
understands  its  role  and  responsibilities 
under  the  project 

Q.  Can  entities  that  are  not  eligible 
partners  be  involved  in  a  workplace 
literacy  project? 

A.  Yes.  They  could  potentially  be 
involved  as  "contractors,"  "helping 
organizations,"  or  "sites,"  as  defined  in 
Sec.  432.5  of  the  regulations. 

Q.  What  is  meant  by  a  required 
percent  of  non-Federal  matching  funds? 

A.  In  this  program,  the  redpient  of 
Federal  funds  is  required  to  "match"  the 
Federal  grant  by  paying  at  least  a 
minimum  percentage  of  total  program 
costs.  Total  program  costs  indtule  both 
the  Federal  funds  received  and  the  non- 
Federal  contribution.  For  example,  a 
partnership  that  is  required  to  pay  30 
percent  of  total  program  costs  would 
have  to  contribute  ^,000  to  match  a 
Federal  award  of  $70,000  ($30,000^30 
percent  of  $30,000  plus  $70,000).  All 
partnerships  must  contribute  at  least  30 
percent  of  the  total  program  costs, 
unless  this  amount  is  reduced  because 
an  SEA  or  LEA  is  the  partnership's 
designated  grantee.  SEAs  and  LEAs  are 
eligible  to  receive  full— not  merely  70 
percent — reimbursement  for  their 
neccessary  and  reasonable 
administrative  costs  incurred  in 
establishing  a  project  during  the  project 
start-up  period.  That  period  may  not 
exceed  90  days. 

Q.  May  a  project  provide  vocational 
or  job  training? 

A.  No.  I^ects  must  provide  adult 
education  programs  that  teach  literacy 
skills  needed  in  the  woricplace. 

Q.  How  many  copies  of  the 
application  shoidd  I  submit  and  must 
they  be  bound? 

A.  Current  Government-wide  policy  is 
that  only  an  original  and  two  copies 
need  be  submitted.  However,  an  original 
and  four  copies  will  be  greedy 
appreciated.  The  binding  of  applications 
is  optional  At  least  one  copy  should  be 
left  unbound  to  fadlitate  any  necessary 
reivoduction.  Applications  riiould  not 
include  foldouts,  photographs,  audio- 
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yiwwli,  m  othat  nutwiali  that  «r»  hard- 
to-^hiBiicata> 

Q.  Wiian  will  I  find  ottt  if  Fa  going  to 
befiiadatf? 

A.  You  can  expect  to  vaceiva 
notificatiaa  witUn  3  to  4  numtha  of  the 
applicattoB  TT«TfHg  dntni  «<»pf  «ff"g  oil 
the  number  of  applications  received  and 
the  number  of  competitiona  with  closing 
datea  at  about  the  same  time. 

Q.  VnH  my  application  be  returned? 

A.  Wa  do  not  return  original  copies  of 
appUcatfoBa.Thtts.  appKcants  should 
retain  at  least  (me  conr  of  the 
application. 

Q'  What  happens  durhig  negotiatlbnar 

A.  During  negotiations  technical  and 
budgat  iasues  may  be  raised.  Theae  axe 
issues  ftut  have  been  identffied  during 
panel  and  staff  reviews  that  iw^uira 
clarification.  Sometimes  tssoes  are 
stated  aa  "eonditlons.'*  These  are  issaes 
uiat  haw  been  WBHtfned  as  so  ciltlcal 
tnat  Ine  award  Lanuut  be  made  imleea 
tiiose  conditioBS  are  Bwt.  Questions  may 


also  b«  raiaad  about  the  propoaed 
budget  GeawaUy.  theae  isauea  ace 
raised  becaasa  there  ia  titadefpifttft 
juetffication  or  enptenarton  of  a 
parUadai  budget  itea.  or  because  the 
budget  itess  aeeau  uafaaportaDt  to  tiie 
successful  oompletten  of  the  pFo|iect.If 
you  are  asked  to  bmJu  changes  that  you 
faslcouU  serifBHaly  aSect  the  ptotecf  a 
SMCCoas,  you  may  provide  reasons  for 
not  maUag  the  changea  or  provide 
alternative  aswr«*i«>a.  Sia&tt^.  tf 
fiopoaad  budge*  redwctiona  will,  to  yomt 
opinion,  seriously  aSect  iim  project 
actlvitiaSk  ytn.  may  aKptain  vdqr  and 
provide  additioBal  JastificatkMi  Cor  te 
propoeed  cxpcasea.  An  award  cannot  be 
made  wtftt  ail  negottetion  issaaahaw 
been  Esaolved. 

Q.  Where  can  oopiea  of  the  f  edanl 
RagialBif  prayaa  rsfidatianBt  and 
Federal  siatales  baobtataed? 

A.  Copiaa  of  diaea  mateiiala  can 

usually  be  found  at  your  local  Mbrary.  K 
not,  dwy  caa  be  ob^laed  froBi  the 


Government  Printing  Office  bj  writing 
to:  Si^erintendent  of  Documents,  U.S. 
Govemraeni  Mating  OfBce, 
Washington.  DC  20402.  Telephone:  (202] 
783-323&  When  request&ig  copies  of 
regulatloaa  or  statutes.  It  is  he^ful  to 
use  the  spedfic  name,  public  law 
number,  or  part  number.  The  materials 
tcferenced  in  tht*  po*^*?i'  should  be 
referred  to  as  follows: 

(1)  Angastaa  F.  HawUna-Aobcrt  T. 
Stafford  Elementary  and  Secomfary 
ftfi^M**  Iif  a*— Mat  AMandmenta  of 
MSB;  PafaUc  Law  100-297,  titte  O.  part  a 

(2)  Bducation  DepartBMRf  General 
Adooinistratlve  RcgulattORS.  34  CFR 
parts  74, 75, 77, 78, 801 M,  or  86. 

(3)  34  CFR  part  432  Rational 
Woricplace  Literacy  Program],  as 
pubBriied  in  this  Issue  of  die  Federal 
RagMer. 

P&  Doc  a»->a3t7  FIlKi  6^X7-88;  8i«»  aB4 
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Part  IX 

Department  of  the 
Interior 

FiBh  and  WMIife  Senrlca 

50  CFR  Part  17 

Endangtrad  and  Ttireatenad  Wlldllfa  and 
r  Ml  lis*  uoiai  iiiinauOR  of  incvamiMi 
Statua  for  tha  Chaat  Mountain 
Saiamimdar  and  Endangarad  Staiua  for 
tha  Shanandoah  Salamandar  and  tha 
Roanoka  Logparcti;  Final  Rulaa 
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r:  Fish  and  WUdlife  Service. 
Interior. 

action:  Final  rule. 

wmuatr.  The  Service  determines 
threatened  status  for  the  Cheat 
Mountain  salamander  {Plethodon 
netUngi)  and  endangered  status  for  the 
Shenandoah  salamander  [Plethodon 
aheaandoah).  The  latter  is  known  only 
from  three  tiny  populations  on  isolated 
talus  slopes  in  Shenandoah  National 
Paric  Virginia.  lu  existence  is 
endangered  by  competition  with  the 
widespread  red-badced  salamander 
[Plethodon  cwereua).  TIm  closely 
related  P.  nettingi  is  found  above  3.000 
feet  in  an  approximately  19  by  50  inile 
area  of  Pendleton,  Pocahontas, 
Randolph  and  Tucker  Counties.  West 
Virginia,  mostly  within  the 
Monongahela  National  Forest  Its 
populations  are  generally  sooall  and 
disjunct,  probabqr  remnants  of  a  larger, 
more  continuous  distribution  fra^nented 
by  habitat  modifications,  such  as 
timbering,  mining  and  recreational 
development  (ski  resorts,  hiking  trails, 
etc.).  lids  rule  implements  protection 
provided  by  the  Endagered  Spedes  Act 
of  1073,  as  amended,  for  these 
salamanders. 

OTCCnvi  DATC  September  18. 1960. 
MXMOaM:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Annapolis  Reld  Office.  U.S. 
Fish  and  Wildlifs  Service.  182S  Virginia 
Street.  Annapolis.  Maryland  21401. 


J^TWN  OONTACR 

Judy  lacobs  at  the  above  address  or  by 
telephone  (301/280-5448). 
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Background 

The  Cheat  Mountain  and  Shenandoah 
salamanders  are  members  of  the  family 
Plethodontidae,  the  lungless 
salamanders.  Members  of  the  genus 
Plethodon  are  also  known  as  woodland 
salamanders.  The  Cheat  Mountain 
salamander  [Pkthodon  nettingi]  was 
first  observed  on  Barton  Knob  in 
Randolph  County,  West  Virginia,  in  1936 


and  was  described  as  a  new  species  by 
Green  (1938).  Hilton  and  Grobman 
(1956)  considered  P.  nettingi  to  be  a 
subspecies  of  P.  richmandi,  but  later, 
Highton  (1971)  re-elevated  P.  nettingi  to 
full  species  status.  Plethodon 
Shenandoah  was  first  described  as  a 
subspecies  of  P.  richmandi  (Highton  and 
Wortfaington  1967),  and  later  considered 
to  be  a  subspecies  of  P.  nettingi  Highton 
(1971).  Subsequent  analyses  of 
electrophoretic  data  resulted  in  a 
determination  of  full  species  status  for 
P.  Shenandoah  (Highton  and  Larson 
1979). 

The  Cheat  Mountain  and  Shencmdoah 
salamanders  are  morphologically 
similar,  small,  slender  Plelhodons, 
reaching  a  maximum  length  of  11-12  cm 
(about  4V^  inches),  generally  with  18 
costal  grooves  (vertical  indentations 
that  externally  mark  the  position  of  the 
ribs)  and  dark  gray  to  black  bellies.  The 
dorsum,  or  back  of  P.  nettingi  is  dark, 
usually  with  a  heavy  sprinkling  of 
brassy  or  silvery  flecka  The  dorsum  of 
P.  Shenandoah  is  also  dark,  but  in  this 
species,  there  are  two  color  phases, 
striped  and  unstriped.  In  the  unstriped 
phase,  the  dorsum  is  uniformly  dark  and 
may  have  a  few  brassy  flecks:  the 
striped  phase  is  characterized  by  a 
narrow  red  stripe  down  the  back. 

As  a  general  rule,  woodland 
salamanders  are  found  during  the  day 
under  rocks  and  logs,  or  in  rock  crevices 
below  the  surface  of  the  ground.  At 
night,  especially  during  rainy  weather, 
they  forage  on  the  surface  of  the  forest 
floor  and  occasionally  climb  trees  or 
other  plants  for  short  distances  (Pauley 
1985,  Jaeger  1978).  The  diet  of  the  Cheat 
Mountain  salamander,  fairly  typical  for 
woodland  salamanders,  consists  mainly 
of  mites,  springtails,  small  battles,  flies 
and  other  insects  (Paulet  1980).  There 
are  no  reported  observations  of  mating 
for  the  Cheat  Mountain  or  Shenandoah 
salamanders,  but  as  in  all  other 
woodland  salamanders,  fertilization  is 
internal  and  complete  development 
takes  place  within  the  egg:  in  contrast 
with  most  other  salamanders,  there  is  no 
aquatic  larval  stage  (Conant.  1975).  Eggs 
are  laid  in  damp  logs,  moss,  etc.  Qieat 
Mountain  salamander  egg  masses 
containing  4-17  eggs  have  been  found 
from  May  to  August,  with  most 
observations  in  June  (Orooks  1948). 
Timing  of  reproductive  activity  is 
probably  similar  for  P.  ehenandoah. 

The  Qieat  Mountain  salamander 
occurs  in  the  Allegheny  Mountains  of 
eastern  West  Viri^a,  in  Pendleton. 
Pocahontas,  Randolph  and  Tucker 
Counties,  in  an  area  approximately  19 
miles  wide  and  50  milee  long  (Pauley 
1985).  ahnost  entirely  within  the 
proclamation  boundaries  of  the 


Monongahela  National  Forest  This 
spedes  is  found  in  forested  areas  above 
3,120  feet  where  red  spruce  [Picea 
rubena)  and  yellow  birch  [BetuJa 
alleghaniensis]  are  or  were  the 
dominant  tree  species.  Originally,  red 
spruce  forest  covered  nearly  half  a 
million  acres  in  West  Virginia. 
Timbering  operations  around  the  turn  of 
the  century,  in  combinatioa  with 
wildfires  caused  by  himian  activity, 
removed  nearly  all  the  red  spruce  in  the 
state. 

The  Shenandoah  salamander  is  - 
known  only  from  north-facing  talus 
slopes  on  three  mountains  In 
Shenandoah  National  Parl^  Madison 
and  Page  Counties,  Virginia,  at 
elevations  above  3,000  feet  (Highton  and 
Worthington  1967).  It  is  cotfined  to 
pockets  of  soil  and/or  vegetative  debris 
within  the  talus,  where  moisture 
conditions  are  favorable.  Because,  like 
all  members  of  the  Plethodontidae,  these 
salamanders  are  limgless,  sufficient 
moisture  must  be  present  fbr  respiratory 
exchange  to  occur  directly  through  the 
skin.  However,  competitio*  with  the 
red-backed  salamander  [Plethodon 
cinereus),  which  requires  moister 
conditions  than  the  Shenaadoah 
salamander,  plays  a  major  role  in 
restricting  the  letter's  range  (Jaeger  1970, 
1971, 1974. 1980).  The  Shenandoah 
salamander  is  dassified  as  an 
endangered  spedes  under  Virginia  state 
law. 

In  its  Review  of  Vertebrate  Wildlife  in 
the  Federal  Registers  of  December  30, 
1982  (48  PR  58454-58480)  and  September 
18, 1985.  (50  FR  37958-37967).  the  U.S. 
Fish  and  Wildlife  Service  placed  both 
the  Cheat  Mountain  and  Shenandoah 
salamanders  in  Category  Z,  meaning  that 
a  proposal  to  list  as  endangered  or 
threatened  was  possibly  appropriate, 
but  thet  substantial  biological  data  were 
not  then  available  to  support  such  a 
proposal.  Subsequently,  the  Service 
received  a  report  bom  Dr.  Thomas  K. 
Pauley,  who  had  been  contracted  by  the 
Service  to  investigate  the  status  of  the 
Cheat  Mountain  salamander.  The  data 
presented  in  Dr.  Pauley's  report  along 
with  other  information  assembled  by  the 
Service,  induding  published  reports  by 
Dr.  R.G.  Jaeger  on  the  Shenandoah 
salamander,  indicated  that  a  proposal  to 
list  both  species  was  warrented. 
Accordingly,  on  September  28, 1988,  the 
Service  published  a  proposal  in  the 
Federal  Register  (53  FR  37814)  to  list 
Plethodon  nettingi  as  threatened  and 
Plethodon  shenandoah  as  endangered. 
With  the  publication  of  this  final  rule,  - 
the  Service  now  determines  threatened 
and  endangered  status  for  these 
salamanders. 
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Summary  of 
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In  tbe  September  211198%.  ptopeaod 
nde(5aFR37«14>aKlaasodated 
nottficationa»  aB  taitbraatadpaltet  wen 
requested  to  snbmtt  iectert  wpssls  er 
in&nsatiea  that  ssiiM  caoliitaate  to  dM 
development  of  a  Boai  nlit.  CoiMunta 
wai*  Boviested  fram  apptei^iiato  stete 
agendea,  counly  go«cnmsnte,sctenttfc 
organizattons  and  other  iatsnatad 
parties.  Newspaper  aoticea  tovitiag 
public  RiimweBl  were  pubMahed  oa 
October  15v  1988v  to  the  Dally  News> 
Raeoid  Hanisoabuig.  yitf^ikt,  aadttia 
InterMMUtato.  Elktoa,  West  Vkgiaia. 
Six  conunants  werereesived  Tkraa  of 
these,  from  the  VisgiatoNatoral 
Heritage  Pragrwa.  Viigtoto  Departamai 
■~"^"—T  iTJ  Inland  Fishsrias  and  *>«t 
Nataie  Ceasanraaey,  Easton  RagiaBal 
Office,  frilly  supportadtbepnpoaed 
listing.  Aaediar^from  the  Wasi  Viigtote 
division  of  Paiks  and  Bin  willim.  jsu 
supported  tha  Ustinfr  bat  atran^ 
recommended  continued  MdwodK,  to 
locate  new  populations  and  monitor 
existing  ones.  Monitoring  wfll  cataluly 

be  a  oompoaent  ceateal  to  tfaa  meavaqr 
effort  £ar  the  Chest  Mountaia  aad  tha 
^'""■"'^"■V  tTlsmar-*— T  gimrrhirsfiir 
new  populattoas  idll  als&baiaqMKtaiit 
to  thesacoveiy  of  diaae  spaciee, 
particulady  frff  P.  a/toaoodaai^  lac 
wfaidi  only  three  loGadtoaa-ase  kiie«wk 
OftaBtioiaa^  the  iaoeaaed  attaottoa 
received  l^  qwdaa  ioUoadag  ksttog 
stimulates  odditiflBal  rssearrn  rasiiltim 
in  an  iacEBased  knowladgr  ^  the 
spedes'  life  bistary  aaddisMbuttoa. 

Two  comments  niwr  iiiiiwullji 
professors,  while  suppertiag  the  Ustii^i, 

avpM«a<t  mrum^  »W  thU  a^f^^m  Blight 

curtail  fiOure  raaeaich.  on  tbaaa 
salamanders,  particulariy  P> 
shenaadoah.  One  raspoadaat  noted  that 
the  possibility  of  hybddizalton  between 
P.  shenaadoab  andP.  cineivue  foot  fiiUf 
documeated)  cooldcompUcate 
protactkn  efCoBta.  This  writer  aised  tfia 
concern  dtat  tegal  jxotecttoa  Bi^  be 
"so  rigid  aa  tocomvletd^  pnveot  die 
rational  study  ai  pcoblanetfaat  afEect 
die  spedaa  to  viestioo."  With  dm 
pubUcatiMi  of  this  Bila.  it  ia  BOt  the 
Sendee's  inteattoa  to  TVttnurt  tha 
acquidtion  of  tofonnatton  «»«**«\— **ig 
to  our  unHaiMtanAiij  ^f  f ■jfigri  esssnttol 
to  the  spades'  survivaLPsrmita  towork. 
oa  thaaa  spades  aca  aliaady  rafdnd  by 
the  State  ageades,  aa  wait  aa  hf  tha  UA 
Forest  Service  (tor  P.  aattim^'aBd  tha 
National  Park  Service  (for  P. 
shenandoah).  Tlie  Service  recognises 
tiiat  the  luquhuimmtftraHi^aad 
Wildlife  Sendee  paBBit,  to  addttlaa^to 
those  ahfead^'saqiiiadLBajr  sasaa 


However,  it  ia  likely  that  all  of  dia 
above-mentfaoad  agBadas  will  aaa 

■imllar  crifairia.  In.  »wlif  Hi^  pawH 
■pplirnHnn«»  i^.  »h«  f  m^mnt  mmj  \yifM 

of  information  to  be  gatoed  by  die 
proposed  research  and  the  critical 
natore  of  thto  toiBfmattoD  vrtaSve  to  the 
spedaa^  reeavaiy,  waited  aaalnat  tta 
type  and  SBioant  of  peopoaad  "taka." 
Tharsfbra  Fish  aad  WUdttfa  Sseviaa 
permit  isaaaace  dedaiena  will  very 
likely  concur  with  thece  slraady 
reqaisad  Iv  athar  ageades. 

Tliis  saaw  raspondnnt  qneattoned 
whether  additional  U.&  tax.  dollars 
would  be  sfent  minerewsrily  oa  P. 
shanaadoaht  since  it  is  alreatfr 
pratactad  by  ite  locattoB  oa  nuk  Soeviaa 
land.  Fish  aad  WildliSa  Ssedca  frmdb« 
of  reaovery.  tesBsieh  or  protectioa 
efforto  tor  P.  aAouuuftNiA  sriM  ha 
priodttzad  with  Um  needs  afeAar  Uatod 
spedes  and  authoriaed  nnly  if  linsmed 
appropriate. 

to  summary,  while  euestiaaa  "'^ 
concerns  wwe  raiaedby  aoma 
commentom.  aM  ware  ia  uufgeaH  ef  tha 
listings,  and  no  new  bkdoalMl 
infarmatioa  waa  preeaated. 


Section  4(a)(1)  of  tha  Eadv^Bced 
Spadea  Ad  (lAU&C.  1531  et  «a94  aod 

the  listing  provistons  of  the  Ad  (50  CFR 
part  42^  set  tocth  die  proBaduiaa  far 
adding  spedes  to  the  Fedaaal  Usta.  A 
species  may  be  dstenninad  to  be  aa 
eadaagexaa  or  threatened  vedea  dbe  to 
one  or  more  of  the  five  fBCtota  described 
to  section  4(aKl).  Thaee  factors  and 
their  eppUcation  to  the  Cheat  Moantato 
salamander  {PletbodcM  mettiagi)  and  tha 
Shenandoah  snlaniBUfler  U^lethixlou 
shenandoah^  are  as  follows: 

A.  iMt n9f8nt OF TnfB€iiBoeo 
Destruction,  Mod^cetha  or 
Curtailment  of  TMr  Habitat  or  Range 

Habitat  modification  is  a  primary 
fador  direatentog  the  continued 
existence  of  the  Cheat  Moantato 
salsmander.  This  ^edes  prefers,  cool 
moist  forests  wdiere  matara  red  spruce 
[Kcearubeas^  andyeUow  birch  [Betula 
aUegfmniensis)  p"*^""*"***  At  West 
Vir^ito's  latitade.  Uusvaorthem  fared 
types  occur  only  at  higher  elevatiQB& 
The  Cheat  Moimtain  sahmande?  is 
found  only  at  deaatioas  ^Kwa  SUI^Iaat 
(Paidqi  IflSi^raar  to  dw  late  laWs.P. 
nettingi  mag  havabaea  awre  adddy 
distributed  tothaae  U^  dasatiaa  t 
The  timber  boom  began  to  West  Vlrgtote 
daMaatha  laaffscfarty  jiaaialate^ 
virtually  an  of  te  eldtpawth.  hiiife 
oaaUlyt  ttoiheehsd  bsaaftrippai  f 
toanuNBUtoahxIhai 


state.  Wttdfina,. 

to  dear  pasture,  othan 

tha  steak  kft  tern  Itod 

or  from 

locoaail 

demise  efi 

19e4).Oaly'i 

ftpmm  safw  

rematoa  fataeeellB^y*  eoai 

^    ^-    ■        •  •  jpopdatteas af P. 
itaf 


devation  fbresto  ha««  since 
regenereted,  i 
mixed) 

forestaaaaet  aa  eadmatod  2rjaao-9rjon 
acres  to  WBBtVkgtaia.  roughly  nil  of 
the  area  eovaaad  prior  to  the  hanberiag 
era  (Boaas  1078.  Zimt  ud  Satton  1978). 
Althou^  at  pweeat  oidy  10%  to  ISK  of 
die  Bed  qstaaa  to  the  stete  meaaere  over 
15  tocaes  to  dteaietar  at  Rees44e(§at 

valaaMa  to  tody's  timber  Bwhei  and 
sprace  ttoibar  sates  aia  agate  aecBTftag 
to  Weet  Vtagfaia.  The  Cheat  Momitata 
salamander's  extirpation  from  one 
deercuiaraa  haa  beaa  docamented.  aad 
sevea  odiar  popolattoas  toat  have  1 
impacted  by  timbering  operations  i 
likely  to  die  out  due  to  toe  hot  dry 
concMons  that  pievail  to  thefr  habitat 
\T.  natey.  pars,  oonnn.^ 

to  addMoo  tatfinber  cutting  ecoess 
roads,  hiking  taB»  and  p^eSne  rights- 
of-way  btiecr  or  bnft  the  es^andon  of 
many  P.  nettingi  populations.  Sodi 
operiiigs  decrease  soil  moisture  sad 
increase  soil  temperature,  ttuu 
presenting  a  bsirier  to  these 
salamandkn,  wUdi  require  coot,  moist 
condittons.  Doe  to  genetic 
considerations,  tfiese  bisected  "half- 
populaflons*  may  not  be  viable  ovar  the 
long  term.  Neariy  40%  of  the  popoletlons 
Padey  (1985)  found  were  bisected  by  or 
edjacent  to  roads  or  pipeMna  t\(^\»  nf 
way. 

Odier  activities  diat  ddeatea  Cheat 
Mountato  salamander  habitet  iadude 
the  construction  of  ski  resorto  and  coal 
mining.  Wfftta  Ae  mge  of  F  iie<t£^gf, 
four  ski  resorts  are  to  operattoBaadaa 
edditiead  oae  topreseady  being 
ilrnilnifnil  fiittlM  nf  high  nlm  sTimi 
forest*  farshi  tiaite,  tedgte  aad 


presendy 
threetenedhy 
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area  that  it  now  developed  aa  a  iki 
resort  (Pauley  1965). 

Although  Ugh  elevation  coal  mining  in 
West  Viiginia  makes  up  only  a  small 
percentage  of  the  total,  high  elevation 
coal  draosits  consist  of  low-sulphur 
coal  wliich  is  becoming  faicreasfa^ 
desirable,  thus  valuable,  due  to  air 
quality  considerations.  Pauley  (1965) 
reported  five  P.  aettingi  populations  that 
have  been  severely  impacted  by  surface 
or  deep  mining  activities.  One  of  these  is 
likely  extirpated  and  anothw  is  known 
to  have  been  destroyed.  Clearing  and 
haul  roads  associated  with  mining 
activity  broaden  the  scope  of  the  impact 
of  this  threat  of  P.  nettingi. 

Habitat  of  the  Shenandoah 
salamander  has  been  timbered  and 
burned  in  the  past,  which  may  have 
negatively  impacted  the  spedes.  At 
present,  P.  ahenandoah  habitat  is 
protected  from  activf  modification, 
since  it  is  located  within  the 
Shenandoah  National  Paric.  However, 
deterioration  of  the  talus  areas  in  which 
it  occurs  could  promote  the  incursion  of 
Plethodon  dnereua,  its  chief  competitor, 
which  could  ultimately  lead  to  the 
extinction  of  P.  Shenandoah  (see  Facta 
"E"  below). 

B.  OvemtiUxation  for  Commercial, 
Recnational,  Scientific  m  Educational 
Purpo$ea 

These  salamanders  have  no  known 
commercial  utility,  however,  in  the  past, 
considerable  numbers  of  both  spedes 
have  been  collected  for  sdentific 
purposes  or  as  curiosities.  1^  amateur 
collectors.  It  is  debatable  whether 
unlimited  collection  can  have  any  long- 
term  effect  upon  salamander 
populations  (R.  Highton.  University  of 
Maryland,  pers.  comm.).  Such  impacts 
may  be  assessed  through  use  of 
"surrogate"  spedes  (C  Pague.  pers. 
comm.).  PBrmitting  requirnaents  for 
collection  of  these  spedes  were 
mentioned  above. 

C  Diaeaae  orPredation 

There  is  no  evidence  that  these 
salamanders  are  threatened  by  disease 
or  predation. 

D.  Inadequacy  <tf  Existing  Regulatory 
Mechanisms 

As  mentianad  above,  collecting  these 
salamanders  already  requires  a  permit, 
thereby  providing  limited  protection 
from  take.  Hie  habitat  of  both  spedes 
also  receive*  some  protection,  since 
both  Shenandoah  National  Fhtric  and 
Monongahela  National  Forest  recogoln 
P.  Shenandoah  and  P.  nettir^ 
respectively  as  ^edes  of  concern. 
Despite  this  recognition,  the  habitat  of />. 
nettingi  is  still  threatened  with 


destruction  from  a  variety  of  sources,  as 
specified  in  (A)  above,  and  P. 
Shenandoah  may  be  declining  due  to 
natural  causes,  as  mentioned  in  (E) 
below. 

R  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

The  existence  of  the  Shenandoah 
salamander  is  threatened  by  a  naturally- 
occurring  phenomenon,  competition 
with  the  dosely  related  red-backed 
salamander,  Plethodoa  cinereus  one  of 
the  most  abundant  and  common 
woodland  salamanden.  P.  shenandoah 
is  essentially  confined  to  its  few  talus 
islands  by  competition  with  P.  cinereus. 
The  spedes  is  able  to  survive  there  due 
to  its  higher  tolerance  to  dry  conditions, 
relative  to  P.  cinereus  (Jaeger  1971).  The 
talus  in  which  P.  shenandoah  lives  is  in 
the  process  of  disinte^'ation.  Organic 
matter  and  the  products  of  erosion 
accumulate  in  the  less  steep  talus 
slopes,  fragmenting  them,  decreasing 
their  area  and  ultimately  creating 
moister  conditions  in  which  P.  cinereus 
could  possibly  survive.  As  this  process 
continues,  P.  cinereus  is  likely  to  invade 
the  habitat  now  occupied  by  P. 
shenandoah.  possibly  resulting  in  the 
eventual  extinction  of  the  latter  species. 

The  Cheat  Moimtain  salamander  also 
experiences  competition  with  Plethodon 
cinereus  and  with  the  mountain  dusky 
salamander  [Desmognathus 
ochrophaeus),  which  may  limit  the 
ability  of  P.  nettingi  to  expand  its  range 
or  re-populate  areas  previously 
occupied.  Pauley's  survey  work  revealed 
one  or  both  of  these  potential  competitor 
species  present  at  8391  of  the  sites  where 
he  found  P.  nettingi,  and  their  numben 
exceeded  those  of  P.  nettingi  at  half  of 
the  observed  population  sites.  Recent 
evidence  indicates  that  P.  nettingi 
populations  may  actutlly  be  declining 
where  these  competing  spedes  are 
present  (Pauley,  in  pr«p.). 

The  ability  of  P.  nettingi  to  establish 

Epulations  in  unoccupied,  suitable 
bitat  appears  to  be  limited.  In  an 
experimental  effort  to  save  a  population, 
53  of  these  salamanden  were  removed 
from  an  area  where  habitat  destruction 
from  mining  activities  was  imminent 
These  animals  were  carefiilly  relocated 
to  another  area  of  very  similar  habitat, 
soU  type  and  temperature  from  which  all 
salamanden  of  other  spedes  found  had 
been  removed.  Follow-up  studies  over 
the  past  four  yean  have  as  yet  revealed 
no  surviving  P.  nettingi  from  this 
transplant  effort  (T.  Piiuley,  pers. 
comm.). 

The  Service  has  carefully  assessed  the 
best  sdentific  and  commerdal 
Information  available  regarding  the  past, 
present  and  future  threata  faced  by 


these  spedes  in  determining  to  make 
this  rule  final.  Based  on  tMs  evaluation, 
the  Service  has  determined  to  list  the 
Cheat  Mountain  salamander  (Plethodon 
nettingi)  as  threatened  and  the 
Shenandoah  salamander  (Plethodon 
shenandoah)  as  endangered.  The  Cheat 
Moimtain  salamander  is  laiown  from 
numerous  populations  within  ite  limited 
range,  and  the  management  of  much  of 
its  habitat  is  under  the  jurisdiction  of  a 
Federal  agency,  the  U.S.  Forest  Service. 
Although  its  habitat  has  already  been 
considerably  altered,  proper  habitat 
management  should  prevent  this  species 
from  becoming  endangered  throughout 
its  range.  In  contrast,  although  the 
Shenandoah  salamander  tlso  ocau^  on 
Federal  land  (National  Park  Service],  its 
population  numben  are  much  lower  and 
the  management  of  its  habitat  does  not 
appear  to  be  the  major  factor 
contributing  to  its  endangerment  or  to 
its  recovery.  The  reasons  for  not 
designating  critical  habitat  are 
discussed  below. 

Critical  Habitat 

Section  4(a)(3]  of  the  Act,  as  amended, 
requires  that  to  the  maximum  extent 
prudent  and  determinable,  the  Secretary 
designate  any  habitat  of  a  spedes  which 
is  considered  to  be  criticd  habitat  at  the 
time  the  species  is  determined  to  be 
endangered  or  threatened  Implementing 
regulations  at  50  CFR  424d2(a)(l)  state: 
"A  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist:  (1)  The  spedes 
is  threatened  by  taking  or  other  human 
activity,  and  identificatioa  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  to  the  spedes,  or 
(ii)  such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  spedes.** 
In  the  case  of  these  salamanders,  the 
Service  finds  that  a  determination  of 
critical  habitat  is  not  pradenL  Such  a 
determination  would  resiit  in  no  known 
benefit  to  the  spedes.  Netriy  all  of  the 
known  habitat  of  these  salamanden  is 
under  the  juris(fiction  of  Federal 
agendes  (U.S.  Forest  Service  and 
National  Park  Service).  Forest  and  paric 
supervison  and  other  involved  parties 
are  already  aware  of  the  occupied  range 
of  these  spedes.  Furthermore,  both  the 
Paric  Service  and  the  Forest  Service 
have  their  own  regulations  which  give 
high  priority  to  protection  of  endangered 
and  threatened  spedes.  Ibus.  no  benefit 
would  accrue  from  designation  of 
critical  habitat 

AvailaUo  CooMrvatloa  Moasuiw 

Conservaticm  measure*  provided  to 
spedes  listed  as  endangovd  or 
threatened  under  the  Endugered 
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Spedes  Ad  tndude  recogniticm. 
recoveiy  actions,  requirementa  for 
Federal  protection,  and  prohibition 
against  certain  practices.  Rec^piition 
through  listing  encourages  and  results  in 
conservation  action  by  Federal.  State, 
and  private  agendes.  groups  and 
individuals.  The  Endangered  Spedes 
Ad  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery 
actions  be  carried  out  for  aJl  listed 
spedes.  Such  actions  are  inittated  by  the 
Siervice  followhig  listing.  The  protection 
required  of  Federal  agendes  and  tiie 
prohibitions  against  taking  and  harm  are 
discussed,  in  part  below. 

Section  7(a)  of  the  Act  as  amended, 
requires  Federal  agendes  to  evaluate 
their  actions  with  reaped  to  any  spedes 
that  is  proposed  or  listed  as  endangered 
or  threatened.  Regulations  bnplementing 
this  interagency  cooperative  provision 
of  the  Ad  are  codified  at  SO  CFR  Part 
402.  Section  7(a)(2)  requires  agendes  to 
ensure  that  activities  they  authorize, 
imd,  or  carry  out  are  not  likely  to 
eopardize  the  continued  existence  of  a 
isted  spedes.  If  a  Federal  action  may 
affed  a  listed  spedes,  the  reqwnsible 
Federal  agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  actions  which  could  faiqmd 
these  salamanden  would  indude  land 
management  decisions  on  the 
Monongahela  National  Forest  or 
Shenandoah  National  Park,  and 
possibly.  Federal  permitting  requirement 
for  private  actions,  such  as  mining  or 
recreational  development  Such  adtons 
will  require  formal  consultation,  unless 
the  Sevice  concun  hi  writing  that  the 
action  has  been  designed  in  a  manner 
that  eliminates  adverse  effecta  to  these 
salamanden. 

The  Ad  and  bnplementing  regulations 
found  at  SO  CFR  17.21  and  17.31  set  forth 
a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
and  threatened  wildlife.  Tliese 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subjed  to  the  furisdictfon  of 
the  United  States  to  take,  import  or 
ejqKUt,  ship  in  bitentate  commerce  in 
the  course  of  commerdal  activity,  or  sell 
or  oSlBt  fat  sale  in  intentate  or  foreign 
commerce  any  listed  spedes.  It  is  aMo 
illegal  to  possess,  sell,  deliver,  cany, 
transport,  or  ship  any  sudi  wildlife  that 
watllliBgally  taken.  Cntahi  exceptkna 
apply  to  agenta  of  the  Service  and  State 
conservation  aaendee. 

Permita  may  oe  iasoed  to  oany  out 
otherwise  prohibitied  activities 


invdvfaig  threatened  wildlife  spedes 
under  cntain  circumstances. 
Regulations  gov«ning  permita  are  at  SO 
CFR  17.22, 17.23,  and  17.32.  Su(A  permito 
are  available  for  sdentific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  spedes,  and/or  for  inddential  take 
in  connection  with  otherwise  tawful 
activities.  For  threatened  spedes,  there 
are  also  permito  for  zoological 
exhibition,  educational  purposes,  or 
spedal  purposes  consistent  with  the 
purposes  of  the  Act  As  mentioned 
above,  the  Service  will  promote  the 
issuance  of  pennito  for  sdentific 
research  essential  to  the  spedes' 
continued  existence. 

National  Envfaonmental  Policy  Act 

Tlie  Fish  and  WUdlife  Service  has 
determined  that  an  Environmental 
Assessment  as  defined  under  the 
autixority  of  the  National  Environmental 
Policy  Ad  of  1969.  need  not  be  prepared 
in  connection  with  regulations  adopted 
punuant  to  section  4(a)  of  the 
Endangered  Spedes  Ad  of  1973, 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  tiie  Federal  RegMar  on 
October  25. 1983  (48  FR  49244). 
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Aulfaor 

The  primary  author  of  thi*  propoeed 
rule  is  Judy  Jacobs  (see  Mtmnwn 
section).  30l/28»-644B. 

List  of  Subjwis  In  60  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Planto 
(agriculture). 


PAflT17-(AMEIIDE0] 

Accordingly,  part  17,  subchapter  B  of 
chapter  L  tide  SO  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authorihr  dtation  for  part  17 
continues  to  read  as  follows: 

Amhorilr  Pub.  L  93-808, 87  fitat  884:  Pl& 
L  94-859. 90  Stat  911:  Pub.  L  g8-«32. 92  Stat 
3751:  Pub.  L98-lSa,  93  Stat  1226;  Pub.  1.97- 
304, 98  Stat  1411:  Pub.!.  109-478. 102  Stat 
2308;  Pub.  L 100-653, 102  Stat  3825  (18  U.&& 
1531  ef  as?.);  Pub.  L  09-825. 100  Stat  350a 
unless  otherwis*  noted. 

2.  Amend  1 17.11(h)  by  adding  die 
followtaig.  hi  alphabetical  order  under 
Amphfttfans,  to  die  Ustof  Endngaied 
and  Threatand  WlldUfe: 


117.11 


•  9. 


I 

I 
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AOmcv:  Fish  and  Wildlife  Service, 
Interior. 


•UMMARV:  The  ServicB  defemiaee  tfae 
Roanoke  koaeck  tftioM  «■■)  to  he  ■» 
endangered  4)edei.  Endemic  to 
Virgnte,  onvnnnowoecBrvoi^^te 
four  widely  ■epweted  popuhtluua.  b 
the  upper  Roanoke  River,  the  PliyRiverr 
the  Nottoway  Rlvee  tmi  tha  aaiik  Rtov. 
Each  population  is  vulnerable  because 
of  its  relatively  low  dearilr  a^  linttedl 
extant  The  laimst  and  most  vigwous 
popuiatfanu  te  Dv  nppec  RosBokv  Rhrer. 
IS  luofBLl  \d  tnv  most  seiluus  tbealsr 
from  urbanization,  taftistifal 
development,  water  supply  and  flood 
contorfprofeett,  aadLiBtlnapperbMiit 
from  agricultural  rmwff.  TkeettNrArev 
"      ttoi' 


to ^ 

River  popnatfoB  is  espedaHy 
vuuiacaons  Dacansa  of  tte  yMifl  wtoB* 
This  rule  ImpFementS  the  protecttofa  of 
be  Endangered  Species  Act  of  1973,  as 
smendadLlsrlhisfiSk 


^  OMKiha  eiEscttve  date  ai 
tills  rule  Is  September^  1 


rale  is  available  for  inspection,  by 
appointment,  during  normal  businesa 
man  at  the  Annapolis  Held  Office,  U& 
Rsh  and  Wildlife  Service.  1825  Viiginia 
Street.  Annapolis,  Maryland  21401. 

fORMRTMIII  WroWMilTlOW  CONTACT: 
Mr.  G»  Andrew  Moser  at  the  above 
"      lf30l/28».«448). 


•UPPLEaENTXRT  mPCMlMTION: 

Backgroaad 

The  Roamrfw  logpelcfa.  {Ferekto  rex}, 

was  discovered  fas  Am  RoaweK  Rivi 
near  ftoanoke,  Wrginia  in  IMS  and 
described  by  Jordan  (IM^l 

A  larga  dartar»i'.  nac  teaches  U 
centimeters  f5.5  inches]  total  length.  It  Is 
characlerfaed  by  as  mngate.  eymdMcri 
to  slab-sided  body,  condcri  sneat  and 
complete  kterri  feie.  fte  back  ie  dMr 
gioaiib  Ike  sMes  arv  gRcnf sh  to 
yelowtt  and  brily  ia  wUte  to 
yeUovnsK  TBeapperafdeaanoDan 
have  daric  scrawhiga  and  RWHMfoaa 
small  saddles  Bar  BMrfckifs  on  He  aidea 
are  prominent,  asaa^y  separated  btm 
the  diorsal  Bandaga  and  t^vitaSy  ovoid 
inAape 

The  spedaa  coHBOidy  Uvea  S  to  e 
years;  both  sexes  probably  nuadk 
maturity  by  age  ioiir.  pawning  occurs 
in  Ajail  a>  May  in  de^nms  over  gravii 
and  small  cobUe  gSisaoBsoa  wri  Navea 
1086).  P.  rex  faeda  piinai^  OB  aqaalia 
insed  kariMk  eapesialty  te  laavac  al 
chironomida  and  csddlsfBes  (IfciiHiaad 
190)1  Dsriay  warm  amefts,  adefia 
occupy  gravel  and  coUile  runs  and 
rifflea,  «Alle  tuvenllea  tjpicaDy  utilize 
slow  ruas  aadpoola  w^  clean  sand 
substrates.  Winter  habitat  of  aH 
individuala  anwaaa  l»  be  daep  pods, 
under  haaMsie  Oaikhead  litt). 

The  Roanofca  lei^cSck  ia  eadcnie  tp 
twortversysfcwsiBVIiglBiu    Ihe 
Koazioae  Rivep  cfrain^^e  pncmomg  tne 
Pigg  and  Smfth  Rverag  and  fte  Niituway 
Rivet  (frtrinay.  Its  (fiiirrihuttoa  extends 
from  thaSUiBa  and  VaUsy  pcoviace 
thnwgb  tha  Haa  Rid»  t»  tha  fewer 
Piedmont  It  now  occurs  in  four  disjunct 
populaltoaa  located  i»  wfdd!y  ae{«i«tBd 
segnwiHa  of  fog  rivwar  tha  apper 
Roanoke  Rfrer,  the  Pfaf  Rfver,  Ae 
Nottoway  River  and  fte  SmJSh  Rfver.  R 
is  probable  (hat  Aeae  represent 
remnaats  of  a  smg^  ■u&Iaiger 
populatiaa  thai  OBGa  accapiad  much  of 
thn  Faanniis  ^-^'-"-fltTTTirnsnaflf  tha 
falllinaL 

nil  mrtesitpnpelatif  nrnwWuMujiia 
logpeicK  ava  fti  Wtgkia  in  the  fiver 
reaches  described  bekw.  Within  the 
upper  Roanoke  River,  the  logperch 
occurs  in  Roanoke  and  Montgomery 
Counties  fsom  within  the  city  limits  of 
Roanoke  upstream  into  the  North  and 


South  Feels  of  the  Roanak&  U  also 
occars  ia'Dokei  Creek,  a  ttibutaiy  of  the 
upper  Rnannkf  ia  Roaneica  County.  Ia 
the  Rgg  River  system  the  logperch 
occurs  ia  a  32rODiIe  teacb  of  the 
mainstem  Pigg  Rlvei  in  Pittsylvania  and 
FranUia  Coantias,  aad  iaiBig  Cfcestaut 
Creek,  a  ftaokfia  County  tfibulaiy  of 
the  Pig^  la  the  Nottoway  River  system 
the  spedea  occuza  ia  a  32f  mile  reach  ^ 
the  maSostaia  ia  Sussex  Goonty, 
Virginia,  and  in  Stony  Csaek.  a  tributary 
of  ^e  Nbtteavey  ia  Diawiddia  and 
Sussex  Gonaties.  Ia  the  Sn&tb  River 
system,  P.  nx  ocaua  ia  a  Z5-mila  reach 
in  Patrick  Coooiy  upstream  of  Ru^Mtt 
Reservois.  and  iaTawa  Oeek,  a  Sasitb 
River  tributasy  ia  Ueniy  Coanty. 

Re 
Neveal 

population  of  Pi  wbm  fakabita  dia  l^pper 
RoanoiBa  nvar.  Iba  P(gg  Ibver  syalBBS  ia 
rather  spwaa^  UaWtedby  the 
logperch,  whila  tba  WpHessay  Rlwar  baa 
even  lower  pepaMon  diswitiea  af  Iba 
species.  Tba  SteMi  River  legpercb 
poyalaliov  qipsasa  to  ba  aAlisau^ 
smalL 

Threats  to  the  apper  Rdanoke 
poputatfon  of  the  logperch  are  posed  by 
a  pending  Roanoke  County  weter  supply 
proiect  and  a  proposed  US.  Army  Coips 
of  Etagbieers  (Cbrps)  flood  control 
proiect  Results  of  the  moat  recent 
coB^rebaistva  survey  (Stmoasoa  and 
Neves  VUSi  huficata  that*  the  spades 
has  probably  abeady  dec&ied  in  the 
NorA  Pork  of  thaRpaDohe.  Chemical 
spills,  whicb  have  increased  hi 
freq,ueni7  bi  the  hidustrlaBzed  sectiona 
of  Ae  river  In  Sdem  and  Roaaoke. 
present  a  conthmfiog  threat  The  P^ 
River  and  North  Fork  of  the  Roanoke  are 
heavily  impacted  by  sflT  washed  from 
agriciAurdi  bnds  In  the  watersheds. 


NotiEes 'Of  Review 


Thai 
incUediat 
ind 
Fe 

May  13, 1980, : 
31447),  dial 
Register  (47  nt  MM^  aod  dw 
September  18. 1985,  Federal  Register  (50 
FR  37958).  The  last  of  these  Notices 
placed  the  logperch  in  category  1. 
indicating  that  the  Service  had 
substantial  information  on  hand  to 
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support  listing  the  spedes  as 
endangered  or  threatened.  The  Service 
was  petitioned  on  September  29. 1983. 
by  Mr.  Noel  Bulkhead  to  list  the 
Roanoke  logperch  as  a  threatened 
species.  In  1985, 1988,  and  1867 
evaluations  of  this  petition  die  Service 
found  that  the  ection  was  warrant^ 
but  preduded  from  immediate  proposal 
because  of  other  pending  propMals  to 
list  delist  or  redassify  spedes.  Notice 
of  these  findings  was  published  in  the 
Federal  Register  on  January  9, 1988  (51 
FR  996),  June  30, 1987  (52  FR  24312).  end 
July  7. 1988  (53  FR  25511).  respectively. 
On  September  7. 1988.  the  Service 
published  in  die  Federal  Ref^ster  (53  FR 
34561)  a  proposed  rule  to  list  die 
Roanoke  logperch  as  an  endangered 
species. 

Summary  of  Comments  and 
Recommendations 

In  the  September  7. 1988.  proposed 
rule  and  assodated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the  development 
of  a  final  rule.  Appropriate  State 
agendas,  county  governments.  Federal 
agendes.  sdentific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment  Newspaper 
notices  were  published  in  the  Roimoke 
Times  and  World  News  on  September 
21, 1988.  and  the  Ridimond  limes 
Dispatch  on  September  22. 1988.  which 
invited  general  public  comment  No 
public  hearing  was  requested  or  held. 
Fourteen  comments  were  received  and 
are  discussed  below. 

Eight  letters  indicating  support  for  die 
proposal  were  received  from  the 
following  sources:  the  Forest  Supervisor 
of  the  Jefferson  National  Forest  the 
Virginia  Department  of  Game  end 
Inland  Fisheries,  die  Virginia  Natural 
Heritage  Program.  Dr.  R.J.  Neves  of  die 
Virginia  Poljrtechnic  Institute's 
Department  of  Hsheries  and  Wildlife 
Sdence,  the  City  of  Roanoke,  die 
Friends  of  the  Roanoke  River,  the 
Virginia  Wildlife  Federation,  and  one 
private  dtizen. 

In  his  letters  of  support  the  Jefferson 
National  Forest  Supervisor  incUcated 
that  the  Forest's  activities  heve  minimal 
potential  for  impacting  the  logperch.  but 
spedal  consideration  would, 
nonetheless,  be  given  to  maintenance  of 
high  quality  runoff  within  the 
headwaters  of  the  Roanoke  drainage. 

The  City  of  Roanoke  asked  that  tne 
Federal  Government  share  in  any 
"additional  costs  for  community  projects 
addressing  needs  along  the  Roandw 
River  and  Tinker  Creek",  diet  may  result 
from  die  listing.  The  Rsh  and  Wildlife 
Service's  authority  under  the 


Endangered  ^ledes  Ad  would  limit  it 
to  assisting  widi  projects  f^ch 
contribute  to  the  recovery  of  the 
logperch  or  other  endangered  spedes. 

The  Friends  of  die  Roanoke  River 
(F.OJLR.)  requested  diet  critical  habitat 
be  designated  for  the  logpercL  The 
F.O.RJI.  argues  that  designation  of 
critical  habitat  is  necessaiy  to  provide 
full  protection  for  the  logperch  and  that 
the  benefits  of  this  edd^  protection 
would  outweigh  any  possible  threat  of 
vandalism.  The  Service  believes  that 
designation  of  critical  habitat  would 
result  in  no  net  benefit  to  the  spedes. 
The  Service's  basis  for  this  condusion  is 
explained  in  the  critical  habitat  section 
of  this  rule.  The  Service  notes  that  even 
without  critical  habitat  designation,  die 
habitats  of  this  spedes  will  recdve 
protection  under  section  7  of  the  Act 

Letters  indicating  neither  support  nor 
opposition  to  the  proposed  listing  of  the 
logperch  were  received  fronu  The 
Wilmington  District  of  the  Aimy  Coips 
of  Engineers,  and  Montgomery  and 
Henry  Counties.  Virginia.  Information 
provided  by  the  Corps  of  En^eers 
concerning  projects  under  study  is 
summarized  elsewhere  in  this  rule. 
Heniy  Coimty  expressed  concern  over 
potential  effects  of  the  listing  on  their 
water  supply  withdrawals  from  Ae 
mouth  of  Town  CreeL  Based  on  current 
information  on  logperch  distribution  and 
the  location  of  the  county's  withdrawals, 
it  appears  that  they  will  be  unaffeded 
by  die  listing. 

Oppositicm  to  the  proposal  was 
expressed  by  the  Roenoke  Valley  Home 
Builden  Assodation.  and  the  County 
Administrators  of  Pittsylvania  and 
Roanoke  Counties,  Virginia.  Roanoke 
County  had  a  number  of  specific 
comments  on  the  proposed  which  are 
listed  below  with  the  Service's  response 
to  each. 

Comment  1.  The  Corps  of  Engineers' 
flood  control  projed  and  Roanoke 
County's  water  supply  projed  are  no 
longer  threats  to  the  spedes:  therefore  it 
should  not  be  Federally  listed. 

Service  reaponae.  It  is  true  that  both 
the  Corps  of  Engineen  and  the  County 
of  Roanoke  have  taken  steps  to  reduce 
impacts  from  their  projects  to  die 
Roanoke  logperch.  The  Service  agrees 
that  the  Upper  Roanoke  Flood  Control 
Projed  is  not  a  serious  threat  to  As 
survival  of  the  logperch.  It  is,  however,  a 
threat  to  the  Roanoke  River  logperch 
population  within  the  City  of  Roanoke.  It 
is  antidpated  that  this  piojed  may 
reduce  die  logperch  population  in  this 
segment  of  the  river  by  up  to  25%  over 
several  yean. 

In  comparison  with  the  flood  control 
project  the  water  supply  projed  affects 
a  much  longer  reach  of  the  Roanoke 


River  containing  much  of  the  best 
logperch  habitat  in  existence.  Thus,  it 
has  a  much  greater  potential  bx  serious 
iixy>acts  to  the  spedes.  Cmps  of 
Engineers  permit  conditions  for  diis 
projed  are  designed  to  ameliorate  audi 
impacts,  but  will  not  eliminate  them. 
Thus,  the  water  supply  projed  is 
expeded  to  have  some  adverse  effects 
on  the  logperch,  even  if  all  pennit 
conditions  sre  consdentiously 
implemented. 

The  Service  cannot  agree  widi 
Roanoke  County  that  the  Roanoke 
logperch  does  not  warrant  Federal 
listing.  Even  without  the  existence  of 
these  two  proposed  projects,  the 
information  on  population  status  and 
other  threats  to  the  spedes  would 
support  its  listing. 

Comment  Z  The  proposal  indicates 
several  causes  for  degradstion  or 
modification  of  habitat  one  being  urban 
growth.  This  can  be  disputed  since  the 
largest  and  most  dense  population  noted 
in  Burkhead's  study  is  in  the  middle  of 
Ronoke  City,  s  highly  urbanized  erea. 

Service  response.  It  is  known  that 
pollutants  found  in  urban  runoff^ 
induding  excess  nutrients,  petroleum 
products  and  salt  adversely  affed  fish. 
Urban  runoff  together  with  effluent 
discharges  and  other  effects  or 
urbanization  may  account  for  the  long 
river  reaches  within  the  Qty  of  Roanoke 
bom  which  the  logperch  is  ebeent 
Although  there  is  e  dense  population  of 
logperch  at  a  sin^e  location  witliin  the 
Qty  of  Roanoke,  the  continued 
existence  of  this  popnlstion  may  be 
dependent  on  periodic  recruitment  of 
young  from  upstreem  populations. 

Comment  3.  The  pnqiosal  also  notas 
that  chemical  spills  have  resulted  in  firii 
kills;  however,  no  evidence  is  presented 
that  the  logperch  has  been  affected  or 
taken  during  e  fish  kill 

Service  response.  Bulkhead  (1963) 
describes  the  threat  presented  to  die 
logperch  by  chemical  spills.  His 
compilation  of  records  of  fish  Idlls  in  the 
Roanoke  River  was  based  largely  on 
Roanoke  Times  and  Worid  News  reports 
which  provided  limited  information  on 
spedes  killed  However,  there  is  litde 
doubt  that  logperch  were  killed  during 
these  events  along  with  other  fish 
spedes. 

Comment  4.  Hie  proposal  indicates 
that  low  flows  resulting  from  die 
proposed  water  supply  projed  would 
severely  degrade  the  logperch  habitat 
No  proof  exists  to  indicate  the  proposed 
projed  would  "severely"  degrade  the 
logperch  habitat  The  indications  of 
exposure  of  riffles,  decreased  D.O. 
levels,  increased  temperatures  during 
summer  and  increased  pollution  are 
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■MumptiaDs  that  us  not  ubiteitftttML 
In  fact,  thftjimi  um  Ecokigieal  Stady 
Rmort  l»y  Marf  Rwrfchaad  fat  Hbm  Cotpa 
of  Ehg&ieen  IxuScated  inctaaaad  DjO. 
lavelf  bacanae  of  low  flow.  Uaba 
ihowi  that  water  twnperafamtamQca 
related  to  a&  temperabue  ttanflow 
levels.  The  ajqwaure  of  ifflha  alao 
indkataa  a  benefit  Cot  incnaabg  DJd. 
Leveb. 

Service  responae.  Ririhewd  t^MSi 
provides  the  most  specfflc  prediction  q£ 
adverse  eSects  on  the  logperch  of  (be 
low  flows  resnltfaigfromma  proposed 
water  suppfy  praiecL  Exposure  of  rfflha 
and  increased  watet  teniperattne  duitns 
•ununer  months  are  expected  to  occur  tn 
any  river  when  flbwsdbop  to  mrg  low 
levels  fFennant  197S}.  IModi  of 
decreased  dissolved  exjaen  {Ji.O^  *ad 
decreased  dilution  of  poUntanti  wlB 
alwayw  aeeompany  tlieae  Aangea.  The 
increased  D.O.  fai  tha  Raanokv  River 
(nffanHialow  Bdw  pei  hid  rafeued  to  b]f 
Burneao  (IW9j  oocarred  dBriny  an 
ai0Bl  HooBk  IwiMn  ^pv  btoonHi 
axtreaia  AKtaatfoB*  bi  D.O.  are  to  be 
expensaL  wMk  exBPeniny  Bign  asijfjjBB 
levels  ( 
and  I 
during] 


symptoHaSccf 
are  harmful  IB  I 


snobiilinaiHMijii  laUAC" 

Comment  8.  One  df^i 
probleai 
siltL 
activitiea.  lUa  aiMw  t»ba  the  < 


any] 

Witboal  fawwiqg  the  intHttaM  ol  tta 
Fiik  aad  WiUUa  Smifia  aa  t»  Iha  plaa 
tocaatEoT  ' 

Eossiblyi 
ava( 
critical  hafaMal  I 

Ssrvioe  reaponae:  Sit  generated  by 
agricuUatal  activitiaa  ia  but  oaa  q{  Buoy 
factors  af&ctfog  tba  tomaschi.  WUa  tha 
Servioanay  **""nniaivi  maaiwea.  r^h 
as  filter  ife^  along  atzaama.  to  ladbca 
agikuIbBaE  ruao&  it  has  no  aottoifiy  to 
tequfira  ■nrh  mnAt9t^m»rfmq  af  pcfvate 
irHiiTfaa  rmrnsi  thn  j  rnaalt  ta  biiim  uf 
ttie  spedes. 

Coouaeitf  7:  The  exlitlng  and 


seem  to  be  tha  osly  ovM-atilxatiea 
evident  Aa  noted  m  aacc^oBdenoe 
from  Burkhaad.  ovei  2J00  collacaoua 
were  SMda^  aaay  of  whkh  wara 
spedficaUy  aimed  at  the  captaia  of  tha 
logparch. 

Service  reipoaaa:  There  is  ao 
evidence  to  sngasat  that  ovcnl^iaalioa 
has  baaa  a  factor  iA  tha  dacMaa  of  tha 
logpexch. 

Comaeat  8.  Tha  pn)|osal  aotea  that 
Virginia  state  law  doea  not  protect  tha 
spedaa'  habitet  from  potential  inpacta. 
Roanoka  County  disngpaea  vntb  thia 
statemeaL  Tha  SUte  ol  Viig^aia  doea 
have  code  sectiona  that  protect  a%Hatic 
UfiB.  watai  quality  aad  critical  habaat  of 
endangered  spedaa  aad  of  any 
outotaoding  State  raaaarce  watsasi 

Servioe  leepamea:  Stete  pn»aBU  to 
enforce  tfia  Qcaa  Water  Actdo  prowida 
a  dagvea  of  protactioo  lor  all  aqoatic 
spedsa.  Fadaral  liatiagwiU  provide 
added  protection,  rirtimlaiTy  from 
those  impacte  of  Fadaral  (or  Federally 
regulated)  proiecte  wbirh  aca  not 
addreaeed  by  the  Oaaa  Watat  Act 

Cozmnaot  fl.  The  uaa  of  chaaaica) 
toxicanto  ia  prohibited  in  any  river  la 
Virginia.  State  bar  pcolibite  ang 

along  with  the  sagoestipB  of  cbemkal 
toxicant  use  ■treiuaa  Ike  poiot  under 
thia  h^^4infl  aad  shDulA  not  be 
coBsiderad. 

Stovibera^ponsa-  AQ  reCsranca  to 
chemical  Imtiiante  haa  been  removed 
from  the  "Summary  of  F^actora  ASactiag 
the  Spedea".  Although  Stete  lawa 
r*Tihihif  siirh  ftiflrhaTgaa.  entramnant 
maybadifBculL 

Comment  10,  The  oo|y  sigpffiraat 
t^TTrlinn  fn  [ngprrrh  pny  ^*>*^t  Hs  hnsn 
in  the  reachea  where  fanning  activitiaa 
are  promiwat.  net  whateimaaizatioa 
haa  Qocuxiad  or  hiw  water  levels  exist 
In  fact  bw  water  levels  seem  to  be 
more  of  an  f«p*<T*i'nn  iMbital  t^"*^  higher 
flows.  Over  77  percent  of  tha  river  milea 
occupied  by  the  lomeich  are  in  reachea 
where  flowa  are  OE^y  a  small  portioa  of 
the  flows  that  exist  ia  fm  main  stream 
of  the  Baaoohe  Uver. 

Ssrvice /Mipoasa:  Sea  reaponae  to 

presented  by  siltetiaa  and  utbaaiaatiQa. 
Adverse  efiecte  of  loar  flows  are 
described  in  Budikeml(19M).  Teaaaot 
(1975)  and  Camp  Dnaast  and  llcKee 
(1986).  Tha  abaolule  flow  levela  in  a 
river  have  Bttb  maawim  tn  tenaaof  tha 

biology  of  acymtic  ^eoiaa.  laateadk 
fishery  hCnlngista  ganeially  refw  to 

finw  in  tmmmu  nt  paw^y tag^  ^(  pafatal 

Stream  flow  (or  mean  annual  flow]  whea 
they  are  evaluating  imaacte  on  "i"-**- 
spedes.  To  dai%  withikawala  from  the 
Roanoke  River  have  httm  small  aaoagli 
that  any  reductfan  in  natural  flowahae 


been  minor.  Tkaaaa  fish  dbdJaaewM 
be  expected  to  resalL       T 

Summary  oTFlscbns  Affactng  Ae 
Species 

After  a  thosoagh  review  aad 
conaAderaliaa  of  aB  inSoimatioD 
availaUa,  dm  Servtee  has  detemtaed 
that  tka  Reenoka  bgpeich  ahoetd  be 
classified  aa  an  endaugeied  speciee. 
Procedures  found  et  eedkm  4(aXl)  of 
the  Bsdaageied  Species  Act  flftU&C 
1531  eCsefi)  end  regolatiode  (5BGFR 
part  424)  promalgatad  to  hqilameal  the 
listiavpiovlBtais  of  the  AO1 1 
followed.  A  speciee  amy  be  < 
tobeaat 

spedes  due  to  one  or  mere  ef  the  five 
factore  dseuibeJ  ie  sectioa  4(e)fl> 
These  fadors  and  their  appIicatioD  to 
the  Roanoke  logpercb  (Puciaorex)  are 
as  follows: 

A.  The  Pnaenl  or  ThmUeeed 
DestructioiK  Modificotioa,  or 
Curtailaaantf^itaHabitetet  Range 

lae  laigest  farawn  popalaffbn  of  Ae 
logpern,  in  tte  upper  Roanoke  lOvctt  is 
under  increesing  stress  boin 
urbauliatEuii  and  industrial  development 
(Jenldne  1979).  UAas  runoff  and  oflicr 
noupuIuC-souice  poffutiun  are  increasiog 
proUeami  Silt  ofl.  fertiber  and  a 
variety  of  dtemical  pottutaate  la  this 
runoff  degrade  habitat  d  the  logpexch. 
As  urban  development  exganda  to  the 
west  along  Ae  Roanoke  River  Valley, 
the  river  read  degraded  by  thia  runofT 
will  increase.  Fluent  chemteaf  spills 
have  oocorred  Itom  Ae  industries  and 
transportation  corridors  akag  the  upper 
Roanoke  Rhier.  These  have  induded 
fuel  oil,  diesal  fiieL  sodkun  cyanide, 
toluene,  gaaofTne  and  ethyl  benzeyne- 
creosote  (Buridiead  1983).  iCsny  ^thaaa 
spills  have  sasultad  in  fi^  mis,  several 
extent&sg  over  a  (fiatance  of  sbc  milea  ar 
more  downstreaia. 

Additioaid  thcaate  ia  the  Bw«r 
Roanoke  River  babttat  emid  readl  boas 
Ae  proposed  Waal  Boaaoke  Coaaty 
Water  Si«p^  PtclBGt.  the  Csspa  af 
Engbieers'  Upper  Roanoke  River  Fkmd 
Control  Praiect  and  the  Nattoad  hdi 
Servioa'a  Boaaeha  Rivet  Ptdmrny 
propoaeL  The  vmter  sagply  prejact  te 
inteadsd  to  supply  prejsrted  iitera 
water  needs  of  Roaaoka  Qmui^  by 
witkdiaw 
River.  As 
long 
Ae 
down  to 
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poHatteat  . 

water  temperatures  during  Ae  summer 
and  eariy  fall  Certein  recent  projed 
modifications,  however,  lessen  the 


modlficattaaofl 

within  

Al Aough  Ae  Ga^pe  has  funded  aimlies 
of  Ae  logperdi  and  woifced  wiA  Ae 

adverse  efieOte  ea  dw  legpeith  en 
expeded  Several  oAer  smaDerfleed 
control  projecte  in  the  g«mM^f  limatmi^ 
are  under  study  ly  flie  Corps  of 
Engineers.  Until  teaeynlKtekaea 
been  defined,  it  is  not  taown  «Aat 
impada,  tfeay,  fhey  wB  have  ea  Ike 
lagpeNh. 

Tbe  Natleael  RsricSereioe's  RemiBbi 
River  Parkway  cooki  adversdy  afhbl 
Ar  ViQpBfrh  f  ills  onnrti  u  ted  edleimU 
to  the  iqiper  Aeeaekeitieer,  hmtt 


developmente  in  I 

Pigg  BiverMd the  North  ftafcef  ike 

partiaUy  account  fortkaaneally 
observed  decline  of  the  spedes  A  Ae 
NorA  PBifcet  iheweeHcme  wver 
(Simonson  and  Neves  1986). 

A  OverutHizationforCommetciel, 
Recreatimu  Scientific  or  Educationei 
t^upeaee 

There  is  no  evidence  to  suggest  that 
overufiUzation  Tor  any  dt  Aese  purposes 
^*w  contributed  to  the  decline  irf  Aa 
lon>erch.  Because  of  the  spedes'  low 
numberSrOvercoUection  could  adversely 
afled  ite  nmnUer  pnpnlsBens  irmirHng 
outside  Ae  mainstem  Roan(^  River. 

C  Diaeaae  or  Predation 

There  is  no  evidence  that  disease  is  a 
threat  to  this  spedes.  Predation  may 
constiAte  a  sipdflcant  portion  of  Ae 
mortality  of  Ae  larval  and  post  larval 
stages  (Bulkhead  1963),  but  this  is  not 
considered  e  significant  threat  so  long  as 
reproductive  rates  remain  normal 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechaniama 

Virginia  Stete  law  (Sections  29.1-412 
and  29.1-418)  requires  a  permit  for  Ae 
scientific  collection  of  freshwater  fishes, 
but  does  not  proted  the  spedes'  habitet 
bom  the  potential  impacte  of  Federal 
projects.  Federal  listAg  would  provide 
protection  for  the  spedes  under  the 
Endangered  ^wdes  Ad  by  requirk^ 


Fi 

Servkx 
authoriaeer 
spectes. 

a.  Ofter/nitiuuf  flrMbnmodr  ftictofe 
AfpBLtuig  tta  Coitthasd  Exlatenve 

The  logperdi  is  vulnerable  to 
vandalism,  particularly  1 


beat! 

infbrmaKiaBi  _        .       .     . 

preseM,  VBe  ratere  HmtB  fBced  ey  IfcBS 

spedes  A  detamriidqg  to  make  tUa  nde 

final.  Based  on  lids  evalaaflon,  Ihe 

pseierrad  aodon  is  to  fiat  the  loeaoke 

logpeidiast 

reletMyi 

po] 


Several  J 

present  to  AeuBperloaoflfcaBivBr 


maati 

Ae  ^edes  (Simonson  I 


Fade 

populatiaB 

OiOeBaB.  Allnoo^t  uBee  oAer 

popolattons  of  the  epedes  am  extant 

two  (rfftaae  po(pnlafians  Qb  tha 

Nottoaoyr  Bivar  mid  dm  Smith  Um^ 

arehlgh^ 

of  " 

River,  to  tiireatenad  ky 

of  the 

logpm 

appropriate. 

CdtkalHahHat 

SflCtifln  4(*]P)  ^^^^  Ar*,  «■  am»nAaA^ 

requires  Aat  to  the  maximum  extent 
prudent  and  determinable,  the  Secratwy 
designate  critical  habitat  at  die  time  a 
spedes  is  determined  to  be  endangered 

Factors  "B"  and  "E",  Ae  spedes  is 
vulnerable  to  overcoUection  and 
vandalism.  The  Service  finds  Aat 
designation  of  critical  habitet  is  not 
prudent  for  Ae  Roan(^e  logperch.  No 
benefit  to  the  spedes  has  been 
identified  Aat  would  outwei^  Ae 
potential  tiireate  of  collection  or 
vandalism,  which  would  be  exacerbated 
by  publication  of  a  detailed  critical 
habitet  desi^iptton.  The  Corps  of 
Engineers  has  conducted  studies  of  the 
upper  Roanoke  River  popidation  of  Ae 
logperch  and  is  familiar  wiA  Ae 
spedes'  total  Astribution.  It  is  Ae 
agency  Aat  would  be  tovolved  wiA 
most  proieds  or  permito  affecting  the 
spedes'  habitat  Several  other  Federal 
agencies  have  also  been  notified  of  tha 


throtigh  haling 

ik#n 

andpdKate 

Ad  provides  for  pomil 
acquisition  and 


actions  be  oaotod  out  ist  an  Bated 
spedi 


prohlbBieBS 

disniasiid.  toaattbeloeiu 

SeeUmTlaiUlimAtiLm 
requires 
their  adiona  wiA  resped  to 
that  is 
andeitth 
any  is 


Act  mam  paUtehadoBiaaBa.  tfliaiH 
FR 19928).  Section  7{a^2)  requlree 
rMerad  s^endes  to  annrB  that 
adiidtias  Aay  auBtBdaa,  Juad,  ar  oairy 
out  am  jiot  likely  to  )eopecdiae  the 
conttoued  ex istpnne  of  a  liatad  apadea 
or  to  destroy  or  adversdy  modify  ite 
critical  habitet  If  a  Federal  action  mey 
affed  a  listed  species  or  ite«ritiBal 
habitet  the  responsible  Federal  agency 

Ae  Service. 

Federal  activities  thatwaddteaped 
Ae  Roanoke  logperch  indada.  hot  aa 
not  limited  to.  As  following:  Issuance  cf 
permita  for  iteam  adleraflana.  caaarwlr 
construction,  wastewater  *'»*^><'y 
devriopment  Hood  control  prajectSt  and 
road  and  bridge  construction  on  the 
river  reaches  supporting  the  logperch. 
Three  specific  proposed  actions  wiA 
Federal  invdvemrat  that  may  affed  the 
logperdi  are  Ae  West  Roanoke  County 
Water  Supply  Project  the  Upper 
Roandce  River  Flood  Contivl  Proiect 
and  the  Roanoke  River  Parkway.  These 
projecte  and  potential  impacte  on  the 
species  are  described  above. 
Modifications  of  these  planned  activities 
may  be  necessary  to  proted  Ae 
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Roanoke  logperch.  It  has  been  the 
experience  of  the  Service  that  neariy  all 
section  7  consultations  are  resolved  so 
that  the  species  is  protected  and  the 
project  objectives  are  met 

The  Act  and  implementing  regulations 
found  at  50  CFR  17.21  set  forth  a  series 
of  general  prohibitions  and  exceptions 
that  apply  to  all  endangered  wildlife. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take, 
import  or  export  ship  in  interstate 
commerce  in  the  course  of  a  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
endangered  fish  or  wildlife  species.  It 
also  is  illegal  to  possess,  sell,  deliver, 
carry,  transport,  or  ship  any  such 
wildlife  that  has  been  taken  iUegally. 
Certain  exceptions  apply  to  agents  of 
the  Service  and  State  conservation 
agencies. 

Permits  may  be  issued  to  cany  out 
otherwise  prohibited  activities  involving 
endangered  wildlife  spedes  under 
certain  circumstances.  Regulations 
governing  permits  are  at  50  CFR  17.22 
and  17.23.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  spedes. 
and/or  for  inddental  take  in  connection 
with  otherwise  lawful  activities. 

National  Environniental  PoUcy  Act 

The  nsh  and  WUdlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1960,  need  not  be  prepared 


in  connection  with  regulations  adopted 
pursuant  to  section  4(a]  of  the 
Endangered  Spedes  Ad  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  fat  this  determination 
was  published  in  the  Federal  Register  on 
Odober  25. 1983  (48  FR  49244). 
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Maryland  21401  (301/260-5448). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals.  Plants 
(agriculture).  | 

Regulation  Promulgatioa 

PART  17-[AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  L  titie  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below: 

1.  The  authority  dtation  for  part  17 
continues  to  read  as  follows: 

Authority:  Pub.  L  93-205. 87  Stat  884;  Pub. 
L  94-66S,  90  Stat  911;  Pub.  L  95-632, 92  Stat 
3751;  Pub.  L  96-159. 93  Stat  1225;  Pub.  L  97- 
304, 96  Stat  1411:  Pub.  L  10&478, 102  Stat 
2306;  Pub.  L 100-653. 102  Stat  3825  (16  U.S.a 
1531  et  aeq.Y  Pub.  L  99-62%  100  Stat  350a 
unless  otherwise  noted. 

2.  Amend  S  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
"Fishes."  to  the  List  of  Bidangered  and 
Threatened  V«^ildlife: 


J  17.11 


AuguA  ^B,  1989 


Part  X 


(h)*  •  • 


Oofflfflon  ncfiw 


OvWniInG  nimV 


Status 


\MlMn  Isted     Critical  hSblai       Spedainiles 


Department  of 
Housing  and  Urban 
Development 


Fishee: 
Logperch,  nosHOhe 


U.SA(VA). 


Entira.. 


E™ 


359    NA. 


NA 


Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 


Dated  July  la  1980. 

Susan  Reooe  Lanson, 

Acting  Assittant  Secretary  for  Fi$h  and 
Wildlife  and  Ptirks. 

[FR  Do&  80-19430  FUed  8-17-80;  8:46  am] 


Unutilized  and  Underutilized  Federal 
Buildings  and  Real  Property  Determined 
To  Be  Suitable  for  Use  for  Facilities  To 
Assist  the  Homeless;  Notice 


34474 


I 
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DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

OfflM  of  tiM  AssMant  Sccratary  for 
nouiBig    rwNrai  nouMiQ 


[DedMl  Na  N-M-1917;  FR-M06] 
UnutMnd  and  UndMvtMztd  FMtoral 


Datarminad  To  Ba  Suttabto  tar  Uaa  for 
FacMUaa  to  Aaaiat  ttM  Homalaaa 

AOINCV:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

action:  Notice. 


r.  This  Notice  identifies 
unutilized  and  underutilized  Federal 
property  determined  by  HUD  to  be 
suitable  for  possible  ase  for  facilities  to 
assist  the  homeless. 
■mcnVI  DATK  August  la  1989. 
ADOWlli:  For  further  information, 
contact  Morris  Bourne.  Department  of 
Housing  and  Urban  Development,  Room 
9140, 451  Seventh  Street  SW, 
Washington,  DC  20410;  telephone  (202) 
755-9075;  TDD  number  for  the  hearing- 
and  speech-impaired  (202]  426-0015. 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPtEMENT AHY  mraRMATION:  In 

accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 


Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.].  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifyiag  unutilized  and  underutilized 
Federal  buildings  and  real  property 
determined  by  HUD  to  be  suitable  for 
use  for  facilities  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
aimouncing  that  no  additional  properties 
have  been  determined  suitable  this 
week. 

Date:  August  15, 1989       | 

C  Austin  Flttt, 

Assistant  Secretary  for  Housing-Federal 
Housing  Conunissioner. 

[FR  Doc.  89-19570  Filed  4-17-89: 11:30  am] 
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3CFR 


6002. 

0003. 


6004. 

6005. 


6006.. 


.31794 
.31931 
.31933 
.32033 


6007. 
6008. 


6009. 


.32783 
.33853 
.33855 


0010. 
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6013. 
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.33493 


910 32035,  32951, 34134 

917 32794, 33667 

945 31798 

947 32433 

948 


.33484 


32966 

32419 
33557,33566 
jwSe/ 


800. 


910. 
911. 
929. 
931. 
932. 


.33702 


945.. 
946... 
967... 
993... 

1001. 
1002. 


.33704,34163 
.31843 
.31644 
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004. 
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.33700 
.33708 
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35. 


37. 
138. 
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.33700 
.33709 
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.33906 


966. 


956. 


.33906 
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.33917 


962.. 


965. 


.33906 
.33906 


8CFR 

204 


.34141 


210. 


.31888 


8CFR 

51 

81 

82 


.32434 


«3300B 


.31600 


04... 
300. 


.83818 
.33020 


310- 
318. 


10  cm 

7.ZIZ 

aa 


Ch.  i.. 

50.. 

55.. 


..33168 
...31646 
...33148 

.32653 


.SKWDD 


70.. 
72» 
78.. 

75. 

430. 

11 

lOOL 

18C. 

1ML 

lie 


.33570 
.33570 


.33570 
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83 34284 

87 33487 
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CHL. 
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30 


207. 


2t1» 
20e 


220m 


.31 

.31 

.31 

.31 

.31040 
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.  3H60 


29aL 


SOB. 


m33StO 


.33680 


571. 


.32868.33160 


4_ 

5 

7 

12.. 
238u 


15CFR 
771 


.33711 
.33711 


.02680 
.32000 
.33710 


799.. 

10CFR 
300l 
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.03831 


500. 
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14 
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18 

35 
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271 
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—........„  32802 
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19CFR 

4 33187,  33188 

10 33169 

1 1 3 33672 
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213 33881 

PfOpoMd  RuIme 

^2. 34186 

«990**»*»a**aMH»aB»**«a**MaBMa»M*33230 

20  cm 


.32163 
.31939 


219 

220 32163 

230 32163 

260 32103 

327 31 968 

404 33238 


416 

21  cm 


31656,33238 


1 38 32050 

1 79 32335 

510 32632,  33672 

520 32336,  33501, 33814 

522 32632 

524 32632 

540 33872, 33673 

556 32633 

558 32633-32634. 32863, 

33884 

1301 33674 

1306 


133 

168. 

333. 

448 


522. 


.32610 
.32091 
.33582 
.34186 
.34188 
.01048 


1308 01010, 81056 

1310............ .........31657 

1 31 3 31 657 

1316 31669 
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23CFR 

659 


.32967 
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544., 


.32006 


551 
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524 
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1620. 
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1910 


.34004 


.32900,03614 


.32920,  33814 
.02800,03014 

„. 32061 
-.32001 


.32061 
.32061 
.32061 


32061,33501 
0007S 


32061 

,.31705, 31970 


001 8u 
267&. 


.38606 


503.. 


.32800 


1910. 
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250 31766,  32310.025031 

33042 
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917. ....... —  32093 

920. 33042 

925 32094. 34190 
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500 32004 
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Prastdential  Detennination  No.  89-22  of  August  9.  1989 

Authorization  of  ReaUocation  of  Economic  Support  Fund 
Appropriations  for  Jordan 


Memorandum  (m  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  Section  614(a)(1)  of  the  Foreign 
mat  It  is  important  to  the  security  interests  of  the  United  States: 

(1)  to  reaUocate  the  $7  million  earmarked  for  Jordan's  West  Bank  Develoo- 

rZITST  ^"^^r  ^'^'  °  °'  *«  ^°™*8^  OP«"«°-»'  Export  FSlS^.t5 
^        fto^ams  Appropriations  Act  1988)  for  the  West  Bank/Gaza  Direct 

(2)  to  authorize  the  furnishing  of  such  assistance. 

7^1!?  futhorized  and  directed  to  report  this  Determination  to  the  Congress 
immediately,  and  none  of  the  assistance  provided  for  herein  shaU  be  furnSied 
until  after  such  report  has  been  made.  luraisnea 

F(SleSflSter^"*^°'^^'*  ""**  ^''^^^  *°  ^"^'"'^  ^^  Detennination  in  the 


(FR  Ooa  a»-l977l 
nied  B-17-8g;  3:21  pm] 
Billing  code  3196-01-M 


THE  WHITE  HOUSE. 
Washington,  August  9.  1989. 
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Rules  and  Regulations 


J*MC«on  Qt  the  FEDERAL  REGSTER 

The  Code  of  FMnI  RnuMom  k  mm 
byttw  Superintendent  nf'nociJiiMKi. 
Prices  of  new  faoohi  tn  IMb#  in  tbe 
first  FEDERAL  REGISTER  iMue  o(  Mch 


DEPARTHENT  OF  AGRICULTURE 

Animal  and  Ptant  HmMi  ImiMclkm 
sarvm 

7CFR  Part  301 

[DociwtNa«8-144] 

©''•ntal  Fruit  Fly 

AQENcn  Airind  and  Pimt  HealA 
Inspection  Service,  USDA. 
action:  Interim  rule  and  request  for 
comments. 

summary:  We  ave  qoaiantii^  an  area 
of  Los  Angelea  Coinitir  ta  CaWnaia 
because  of  tiH  Oifental  fivM  fly  and 
restrictmg  the  interstate  movemeBt  of 

area.  lUa  actkm  ia  aecanaiy  00  an 
emnency  basis  to  prevent  tile  aproad 
of  the  Oriental  frait  fljr  into  mminiMted 
areas  of  the  United  Slates. 
DATES:  Interim  rule  effective  Aognst  15. 
1989.  Consideration  wffl  be  given  only  to 

coBBnenta  received  on  or  before  October 
20,1989. 


-!  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  CWet 
R^atoiy  Analysis  and  Development 
pro.  APHIS.  USDA.  Room  808.  Pederai 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Oodcet  Number 
89-144.  Comments  received  may  be 
inspected  at  USDA,  Room  1141.  Sooth 
Building.  14th  Street  and  Independence 

Avenue  ^. .  Washington.  DC  between 
8  ajn.  and  4:80  pjn.,  Monday  tfaroi^ 
Friday,  except  hoBdays. 

rS?.  •^"T'*"  "««>WUTI0MC0MTAC1S 

Milton  C  Hohnes.  Senior  (^)«ations 
Officer,  Domestic  and  Emei^ency 
Operations.  Rant  Protectioa  and 
Quarantine.  APHIS,  USDA.  Room  64^ 
Federal  Buibfing,  6505  Belcrest  Road. 
IlyattsviDe.  MD  2G7B2. 301-43fr-8a47 


Background 


Weaivameadii^tte      

QuaMtoa  Noticaa"  in  7  CPR  Pan  801 
byad*^  a  new  sabpart,  3n.flS, 

"Oriental  ftnft  Fly- freferred  to  below 
as  the  regulations).  Ilese  r^nlations 
quarantine  a  portion  of  Los  Angeles 
County,  California,  because  of  the 
Oriental  fruit  fly  and  restrict  the 
interstate  movement  of  regulated 
articles  from  the  quarantfaied  area. 

'^5*'*ental  ftxdt  fly,  Doais  doTsoBs 
(Hendel),  is  a  destructive  pest  of 
numuruus  fruits  (eqwci^  dims  fruits), 
nuts,  vegetables,  and  berries.  Tlje 
Oriental  fruit  fly  can  cause  serious 
economic  losses.  Heavy  infestations  can 
cause  Mmplete  loss  of  crops.  The  short 
Me  cyde  of  this  pest  permits  the  rapid 
development  of  serious  outbreaks. 

-Recent  dipping  surveys  by  inspecton 
of  California  State  and  coun^  agencies 
and  by  inspectors  of  tiie  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  U.S.  Department  of  Agriculture 
(DSD.fl ),  reveal  that  a  portion  of  Los 
Ao^les  County.  California,  is  infested 
with  the  Oriental  fruit  fly.  Spedfically, 
mspectors  collected  11  male  Oriental 
fruit  flies  and  4  female  Oriental  fruit 
flies  in  traps  in  the  West  Covina  area  of 
Los  Angeles  County  between  June  16 
and  July  22, 1989;  The  Oriental  fiiut  fly  Is 
not  known  to  occur  anywhere  dse  in  thg 
continental  Um'ted  Slates. 

OfBdals  of  State  agencies  of 
California  have  begun  an  intensive 
Oriental  fruit  fly  eiadicatian  program  in 
the  quarantined  area  in  Califacnia.  Also, 
as  explained  below.  California  has 
taken  action  to  resUct  &e  intrastate 
movement  of  certain  artidea  frtun  the 
quarantined  area  to  prevent  die  spread 
of  the  Oriental  fruit  fly  within 
California.  However,  it  is  also  necessary 
to  restrict  the  interstate  movement  of 
certain  ttlidea  fi<om  Hm  qoarantiMd 
area  to  psnaH  Ihe  spread  of  fee 

Oriental  fivit  fly  to  other  Stataa. 
Accor*«^  to  prerent  Oe  apread  of 

tiie  Oriental  fruit  fly,  tl^  dooMMot 
establishes  Federal  regulationa,  wbidi 
an  described  below  by  section. 


— J  en  utanlate  Mbvement  of 
Regriatod  AiUdaa  (Sedfen  snjQ 

Section  301.93  prohibits  wy  person 
fi«m  moving  any  re^ahted  article 
interstate  from  any  yta'-ytined  area 
except  in  accordance  with  conditions 


Fedwal 
VeL8«,lCaulil 
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prescribed  in  «w  regoiatioBs.  1^ 
infonnaUaMBl  yiwaes,  a  footoote 

Uie  autiioifly  of  aA  taspector  to  stop  and 
insped  persons  and  means  of 
conveyance,  and  to  saiia.  qaarantiae, 
treat.  ai^Iy  remedial  measures  to,  or 
oUierwise  dispore  of  regulated  articles 
as  provided  in  section  10  of  tig  Want 
Quarantine  Ad  (7  U.S.C.  164b)  and 
sections  185  and  107  of  the  Federal  Hant 
Pest  Act  (7  U.S.a  ISOdd.  isofl). 


Section  301.98-1  contains,  for 
informational  purposes,  definitions  of 
tiie  following  terms:  "Administrator," 
"Animal  and  Plant  Health  Inspection 
Service."  't:ertificatB,"  "Comi^ance 
Agreement,"  "Core  area."  "Day 
degrees."  "bifestatioa."  "Inspector," 
"Interstate,"  limited  permit,"  "Moved 
(Move.  Movement),"  "Oriental  fiiiit  fly," 
"Person,"  "Quarantined  Area." 
"Regulated  arttde,"  and  "State." 

Regulated  Aftidaa  <SadiaB  JOLIS^ 

Thep^dations impose  conditions  on 
the  interstate  movement  of  those  articles 
tiiat  present  a  siguilluant  risk  of 
spreadtag  Oriental  fiiiit  fty  if  moved 
without  restridtons  from  quarantined 
areas  into  or  timra^  noninfested  areas. 
These  artides,  which  are  designated  as 
regulated  artides,  may  not  be  moved 
interstate  from  quarantined  areas  except 
in  accordance  witii  conditions  specified 
in  §§301.93-4  tim)ugh  301.93-10. 
Section  301.93-2  designates  as 
regulated  artides  a  number  of  fiuits. 
nuU,  vegetables,  and  berries,  and  soil 
within  the  drip  line  of  plants  that 
produce  Hw  froits,  nuts,  vegetabfes,  or 
beiriea.  Based  on  researiJi  and 
experience,  tiie  regulated  artides  listed 
in  8  3QL83-2(a)  and  (b)  are  artides  tiiat 
are  likely  to  caasa  the  spread  of  the 
Orieatal  fruit  fly.  In  addttton.  §301A9- 
2(c)  allows  dasigwition  of  any  other 
predact  articto,  or  meats  of  oeaveyance 
as  a  regelated  artide  if  an  inspector 
determines  tiiat  it  presents  a  risk  of 
spreading  die  Oriental  fruU  fly  and 
notifies  me  person  in  piMrrftssioo  of  the 
product,  artkle.  or  means  of  coaveyaace 
tiiat  it  is  sab^  to  die  reatrictiona  to  tiw 
regulrtioas.  Thii  pwviaion  far  "any 
other  predact,  article,  or  means  of 
conveyance"  aHows  an  inspector  who 
discovers  a  risk  of  spreading  Orientol 
^nut  fly  («.g^  a  tnxk  with  Oriental  fruit 
fly  pupae  inoackaia  tlte  flooiboanls)  to 
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regulate  the  affected  articles 
immediately,  by  infoming  the  penon  in 
poiMMioa  of  the  product,  article  or 
meana  of  conveyance  that  it  is  being 

Fruits,  nuts,  vegetables,  or  berries  that 
are  canned,  dried,  or  frozen  below 
-17.8  *C  (0  *F.)  are  not  induded  as 
regulated  articles  since  the  Oriental  fruit 
fly  could  not  survive  under  those 
conditions. 
Quarantinod  Area  (Soctton  S01.9S-^ 

As  stated  in  1 301.93-3(a).  it  is 
necessary  to  quarantine  areas  in  which 
the  Oriental  fruit  fly  has  been  found  bjr 
an  inspector,  areas  in  which  the 
Administrator  has  reason  to  believe  the 
Oriental  fruit  fly  is  present,  and  areas 
the  Administrator  considen  necessary 
to  quarantine  because  of  their  proximity 
to  the  Oriental  fruit  fly  or  their 
inseparability  for  quarantine 
enforcement  purposes  from  localities 
where  Oriental  fruit  flies  have  been 
found. 

Section  301.9»-3(a)  further  provides 
that  less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  (1) 
the  State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 
substantially  the  same  as  those  that  are 
imposed  by  our  r^ulations  with  respect 
to  the  intentate  movement  of  these 
articles;  and  (2)  quarantining  less  than 
the  entire  State  will  prevent  the 
interstate  spread  of  the  Oriental  fruit  fly. 
These  determinations  would  indicate 
that  infestations  are  confined  to  the 
quarantined  areas  and  eliminate  the 
need  for  designating  an  entire  State  as  a 
quarantined  area. 

In  accordance  with  these  criteria,  we 
are  designating  as  a  quarantined  area  an 
area  in  Los  Angeles  County  in 
California.  lUs  area  is  as  follows: 


Lot  AngBle$  CiMifK]^— That  portion  of  the 
county  in  ths  West  Covina  ires  bounded  by 
a  line  beginning  it  the  iaterMction  of  Sunset 
Avenue  and  San  Bernardino  Road,  then  east 
along  San  Bernardino  Road  to  its  intersection 
with  Grand  Avenue,  then  south  alons  Grand 
Avenue  to  its  intersection  widi  BsdiUo  Street, 
then  satt  along  Badlllo  Street  to  iU   . 
intersactiao  vrith  Reader  Avenue,  dien  south 
along  Reeder  Avenue  to  iU  intersection  with 
Puente  Street  then  Mutheast  along  Puente 
Street  to  iU  InterMctlon  with  Via  Verde,  then 
east  along  Via  Verde  to  its  Intersection  with 
InteisUte  Highway  na  then  south  along 
Interstate  Midway  210  to  its  intersection 
with  State  Highway  57,  then  south  along 
State  Highway  57  to  ita  intersection  with 
Hi^nd  Valley  Road,  then  southeast  along 
Highland  Valley  Road  to  tto  intersection  with 
Diamond  Bar  Boulevard,  then  southwest 
along  Diamond  Bar  Boutevard  to  its 
intersection  widi  State  Highway  57,  then 
west  along  an  imaginaiy  line  bom  this 


intersection  to  ths  Inteisection  of  Pullerton 
Road  and  Skyline  Driv^  tiien  northwest 
along  Skyline  Drive  to  tto  intersection  with 
Suncrest  Court,  then  nsrthwest  along  an 
inaglnaiy  line  from  this  inteisection  to  die 
intersection  of  Collma  Road  and  Stimson 
Avenue,  then  north  along  Stimson  Avenue  to 
iU  intersection  with  HhUiburton  Road,  then 
west  along  Halliburtoa  Road  to  ito 
intersection  with  Hacienda  Boulevard,  then 
north  along  Hacienda  Boulevard  to  ito 
intersection  with  Stats  Highway  ea  then 
northwest  along  State  Highway  60  to  ito 
intersection  with  7tij  Avenue,  then  northeast 
along  7th  Avenue  to  ilk  intersection  witii 
Valley  Boulevard  and  Sunset  Avenue,  then 
northeast  along  Sunset  Avenue  to  the  point  of 
beginning. 

It  is  necessary  to  designate  this 
portion  of  Los  Ang«les  County  as  a 
quarantined  area  because  it  is  an  area 
in  which  the  Oriental  fruit  fly  has  been 
found,  or  in  which  the  Administrator  has 
reason  to  believe  the  Oriental  fruit  fly  is 
present,  or  an  area  necessary  to  regulate 
because  of  its  proximity  to  the  Oriental 
fruit  fly  or  ito  inseparability  for 
quarantine  enforcement  purposes  from 
localities  where  Oriental  fruit  fly  has 
been  found. 

There  does  not  appear  to  be  any 
reason  to  designate  any  other 
quarantined  areas  in  Califorina  other 
than  the  area  spedfied  above.  California 
has  adopted  and  i^  enforcing  regulations 
imposing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  die  same  as  those 
imposed  on  the  interstate  movement  of 
regulated  articles  under  this  subpart. 

Section  301.9a-3{b)  provides  that  the 
Administrator  or  an  inspector  may 
designate  an  area  as  a  quarantined  area 
temporarily  without  publication  in  the 
Federal  Register  if  there  is  a  basis  for 
listing  the  area  as  a  quarantined  area 
under  8  301.93-3(a)  and  if  the  owner  or 
person  in  possession  of  the  area  to  be 
quarantined  is  given  written  notice  of 
this  action.  This  i«  necessary  in  order  to 
prevent  spread  of  the  Oriental  fruit  fly 
before  restrictions  can  be  published  in 
the  Federal  Register  concerning  the 
interstate  movement  of  regulated 
articles  from  the  designated  area. 


Conditioos  Goveining  the  Interstate 
Movement  of  Regulated  Articles  From 
Quarantined  Areas  (Sections  301  J3-i 
through  SOLSS^H)  Section  S01.B»-4 

Section  301.93-4(a]  requires  regulated 
articles  moved  interstate  from 
quarantined  areas  to  be  accompanied  by 
a  certificate  or  l&nited  permit  issued  and 
attached  as  prescribed  by  SS  301.93-5 
and  301.93-8,  unless  moved  as 
prescribed  in  S  301.93-4{b). 

Section  301.93>4(b]  allows  a  regulated 
article  to  move  interstate  without  a 
certificate  or  limited  permit  if  the  article 


originates  out8i<te  of  a  q|uarantined  area, 
if  it  is  moved  directly  through  the 
quarantined  area  withoat  stogring 
except  for  refueling  or  for  traffic 
conditions  such  as  traffic  lighto  and  stop 
signs,  if  it  is  shipped  in  an  enclosed 
vehicle  or  is  completely  covered  so  as  to 
prevent  access  by  Orieatal  fruit  flies,  if 
the  point  of  origin  is  hidicated  on  die 
waybill,  and  if  the  endased  vehicle  or 
the  endosure  which  contains  the 
regulated  article  is  not  opened, 
unpacked,  or  unloaded  in  the 
quarantined  area. 

Also,  S  301.93-4(c)  allows  the 
Department  to  move  regulated  artides 
interstate  without  a  certificate  or  limited 
permit  for  experimental  or  scientific 
purposes.  However,  the  regulated 
articles  must  be  moved  in  accordance 
with  a  permit  issued  by  the 
Administrator,  under  oonditions  that 
prevent  the  spread  of  the  Oriental  fruit 

fly- 
Section  301.93-4  contains  a  footnote 
(number  2)  to  remind  persons  that  other 
applicable  domestic  plant  quarantine 
and  regulation  requirements  may  need 
to  be  met  for  interestate  movement. 

Section  301.93-5         I 

Under  Federal  domestic  plant 
quarantine  programs,  there  is  a 
difference  between  the  use  of 
certificates  and  limited  permits. 
Certificates  are  issued  for  regulated 
artides  upon  a  finding  by  an  inspector 
that,  because  of  certam  conditions  (e.g. 
the  artide  is  free  of  Odental  fruit  fly), 
there  is  an  absence  of  a  pest  risk  prior  to 
movement  Regulated  artides 
accompanied  by  a  certificate  can  be 
moved  interstate  without  further 
restrictions  being  imposed.  Limited 
permito  are  issued  for  regulated  artides 
when  an  inspector  has  determined  that 
because  of  a  possible  pest  risk,  such 
articles  may  be  safely  moved  interetate 
only  subject  to  further  restrictions,  such 
as  movement  to  limited  areas  and 
movement  for  limited  purposes.  Section 
301.93-5  explains  the  conditions  for 
issuing  a  certificate  or  limited  permit 
Specifically,  I  30lA3-5(a)  provides 
that  a  certificate  will  be  issued  by  an 
inspector  for  the  movement  of  a 
regulated  artide  if  the  inspector 
determines  that  the  artide:  (1)  is  free  of 
Oriental  fruit  fly,  has  been  treated  under 
direction  of  an  inspector  in  accordance 
with  1 301.93-ia  or  comes  from 
premises  of  origin  fr^  from  Oriental 
fruit  fly  and  has  not  been  exposed  to 
Oriental  fruit  fly;  (2)i  will  be  moved  to 
compliance  with  any  additional 
emergency  conditions  deemed 
necessary  to  prevedt  the  spread  of 
Oriental  fruit  fly  pufsuant  to  section  105 
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°f.5f/«<*«™^  Want  Pest  Act;  and  (3)  is 
eligible  for  unrestricted  movement  under 
aU  other  Federal  domestic  plant 
quarantines  and  r^ations  applicable 
to  that  article. 

A  footnote  (number  3)  is  added  to 
provide  information  on  the  location  of 
inspectors. 

A  footnote  (number  4)  explains  that 
the  Secretary  of  Agriculture  may. 
pursuant  to  section  105  of  the  Federal 
Plant  Pest  Act  (7  U.S.C.  150dd),  take 
emeigency  actions. 

Section  301.93-5(b)  provides  for  the 
issuwice  of  a  limited  permit  (in  lieu  of  a 
certificate)  by  an  inspector  for 
movement  of  a  regulated  artide  if  the 
mspector  determines  that  the  article  is 
to  be  moved  to  a  specified  destination 
for  specified  handling,  utiization  or 
processing,  and  that  the  movement  will 
not  result  in  the  spread  of  Oriental  fruit 
fly- 
Section  301.93-5(c)  allows  any  person 
who  has  entered  into  and  is  operating 
under  a  compUance  agreement  to 
execute  a  certificate  or  limited  permit 
for  the  hiterstate  movement  of  a 
regulated  article  after  an  inspector  has 
made  a  determination  that  the  artide  is 
eligible  for  a  certificate  or  limited  permit 
in  accordance  with  {  301.93-5(a)  or  (b). 
Also  S  301  J3-5(d)  contains  provisions 
for  the  withdrawal  of  a  certificate  or 
umited  permit  by  an  inspector  upon  a 
determination  by  the  inspector  that  the 
holder  of  the  certificate  or  limited  permit 
has  not  complied  with  conditions  for  the 
use  of  the  document  This  section  also 
contains  provisions  for  notifying  the 
holder  of  the  reasons  for  the  withdrawal 
and  for  holding  a  hearing  if  there  is  any 
conflict  concerning  any  material  fact 

Section  301.93-6 

Section  301.93-6  provides  for  the 
issuance  and  cancellation  of  compliance 
agreements.  Specifically,  compliance 
agreemento  may  be  entered  into  by  any 
person  engaged  in  growing,  handlhig,  or 
moving  regulated  artides  who  agrees  hi 
writing  to  comply  with  the  provisions  of 
subpart  301 J3.  Compliance  agreemento 
are  provided  for  the  convenience  of 
persons  who  are  involved  in  frequent 
shipmento  of  regulated  artides  from 
quaranthied  areas;  they  are  written  to 
ensure  that  persons  issumg  certificates 
or  limited  permito  are  knowledgeable 
with  respect  to  the  requiremento  of 
Subpart  301.93  and  have  agreed  to 
comply  with  them. 

Section  301.93-8  also  provides  that  an 
faispector  supervishig  enforcement  of  a 
compliance  agreement  may  cancel  the 
a9«ement  iqxin  findhig  that  a  person 
who  has  entered  tato  the  agreement  has 
failed  to  comply  with  any  of  die 
provisions  of  the  regulations.  The 
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hispector  will  notify  the  holder  of  the 
conmliance  agreement  of  the  reasons  for 
cancellation  and  offer  an  opportunity  for 
a  hearing  to  resolve  any  conflicto  of 
material  fact  This  section  qpntams  a 
footnote  (number  5)  to  explain  where 
compliance  agreement  forms  can  be 
obtained. 

Sections  301.93-7.  301.93-8.  and  301.93-9 

Section  301.93-7  provides  that  any 
person  who  desires  a  certificate  or 
limited  permit  to  move  regulated  artides 
must  as  far  ui  advance  of  movement  as 
possible  (no  less  than  48  houre  before 
the  desired  movement),  request  an 
inspector  to  issue  a  certificate  or  limited 
permit  This  provision  ensures  that 
persons  desiring  inspection  services  can 
obtain  them  before  the  intended 
movement  date.  A  footnote  (number  3) 
is  added  for  informational  purposes  to 
indicate  how  to  contact  the  inspectors 
for  inspection  or  how  to  obtain 
additional  information  from  ofBces  of 
the  Animal  and  Plant  Health  Inspection 
Service. 

Section  301.93-8  requires  the 
certificate  or  limited  permit  issued  for 
the  movement  of  the  regulated  artide  to 
be  attached  to  the  regulated  artide,  or  to 
a  container  carrying  the  regulated 
artide,  or  to  the  accompanying  waybill 
during  the  interstate  movement  This 
provision  is  necessary  for  enforcement 
purposes. 

Section  301.93-9  explains  the  APHIS 
policy  that  services  of  an  inspector  that 
are  needed  to  comply  with  the 
provisions  of  the  r^ations  hi  subpart 
301.93  are  provided  without  cost  during 
normal  business  hours  (8.-00  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
holidays),  but  that  we  will  not  be 
responsible  for  any  other  costs  or 
charges. 

Section  301.93-10 

Section  301.9:^10  sete  forth  treatment 
schedules  that  qualify  cucumbers  and 
soil  for  the  issuance  of  a  certificate  as 
provided  in  §  301.93-5.  and  a  treatment 
for  premises  on  which  regulated  artides 
are  grown.  This  section  also  identifies 
treatmento  for  the  Oriental  fruit  fly  that 
are  contoined  hi  the  Plant  Protection 
and  Quaranthie  Treatment  Manual.  TTie 
Plant  Protection  and  Quarantine 
Treatment  Manual  is  hicorporated  by 
reference  in  the  Code  of  Federal 
Regulations  in  7  CFR  part  300.  Research 
has  determined  that  these  treatmento 
would  be  adequate  to  destroy  the 
Oriental  fruit  fly.  Section  301.93-10  also 
hidudes  a  footnote  (number  8)  stathig 
that  some  varieties  of  fruit  may  be 
hijured  by  one  of  the  approved 
treatmento  (methyl  bromide)  and  that 


shippers  should  test  before  making 
commercial  ahipmenta. 

The  treatment  schedules  for 
cuduibers,  soil  and  premises  in 
i  301.83-10  are  as  follows: 

(a)  Cucttmbefs:  Fumigation  at  NAP 
(chamber  or  tarpaulin)  with  32  g/m»  methyl 
bromide  for  4  hours  at  70  T  or  above, 
minimum  gas  readings  28  g/m*  at  Vi  hour.  20 
g/m»  at  2  hours.  19  g/m»  at  4  hours;  or. 
fiimigatiMi  at  NAP  (chamber  or  tanMulin) 
with  48  g/m»  methyl  bromida  for  2  hours  at 
70  *F  or  above,  minimum  gas  readings  40  ■/ 
m«at%hour.30g/m»at2hours. 

(b)  SoU:  Sou  within  die  drip  area  of  planto 
mat  are  producing  or  have  produced  the 
fruito.  nuto.  vegetables,  and  berries  listed  in 
i  301.83-2(aJ  of  this  subpart  Apply  diarinon 
at  die  rate  of  5  pounds  actual  inaredient  per 
acre  to  the  soil  within  the  drip  area  widi 
sufficient  water  to  wet  die  soil  to  a  depdi  of 
at  least  ^  inch.  Bodi  immersion  and  paur«n 
treatment  procedures  are  also  acceptable. 

(c)  Premises:  A  field,  grove,  or  area  that  is 
located  within  the  quarantined  area  but 
outoide  die  infested  core  area,  and  diat 
produces  regulated  articles,  must  receive 
regular  treatmento  *«th  malathion  bait  spray 
at  6  to  lO^lay  intervals,  starting  at  least  30 
days  before  harvest  and  continuing  dum^ 
die  harvest  period  The  malaUiion  bait  spray 
treatment  must  be  applied  by  ground 
equipment  at  a  rate  of  2.4  ounces  of  technical 
grade  maladiion  and  9.6  ounces  of  protein 
hydrolysate  per  acre. 

Fnieigency  Action 

James  W.  Glosser,  Administrator  of 
the  Anunal  and  Plant  Health  hispection 
Service,  has  determined  that  there  is 
good  cause  for  pubUshing  this  rule 
without  prior  opportunity  for  public 
comment  Immediate  action  is  necessary 
to  prevent  the  Oriental  fruit  fly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  hnpracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C  553  to  make  it  effective  upon 
signature.  We  will  consider  commento 
that  are  received  within  60  days  of 
publication  of  this  hiterim  rule  hi  the 
Federal  Register.  After  the  comment 
period  doses,  we  will  publish  another 
document  in  the  Federal  Registar, 
hiduding  discussion  of  any  commento 
we  receive  and  any  amendmento  we  are 
maUng  to  the  rule  as  a  result  of  Uie 
comments. 

Executive  Order  12291  and  Resulatofy 
FlexiUUtyAct 

We  are  issuing  this  rule  hi 
conformance  with  &(ecutive  Order 
12291,  and  we  have  determmed  that  it  is 
not  a  "major  rule."  Based  on  hiformation 
compiled  by  the  Department  we  have 
determined  that  this  rule  will  have  an 
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effect  on  the  economy  of  less  than  $100 
million:  will  not  cause  a  mafor  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  Ae 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  restricts  the 
Interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County,  California.  It  appears  that  there 
is  very  little  commercial  activity  in  the 
quarantined  area  diat  may  be  affected 
by  this  rule.  The  small  entities  that  may 
be  affected  appear  to  consist  of 
approximately  75  nurseries.  2 
community  gardens.  2  fruit  stands,  and 
25  locations  producing  cucumbers, 
tomatoes,  and  avocados. 

These  smaU  entities  comprise  less 
than  V%  of  1  percent  of  the  total  number 
of  smaU  entities  that  move  Aese  artides 
interstate  from  nonquarantioed  areas  in 
California.  In  addition,  these  small 
entities  sell  regulated  articles  primarily 
for  local  intrastate,  not  interstate, 
movement  Also,  many  of  ttie  nurseries 
sell  other  items  in  edition  to  ttie 
regulated  articles  so  that  the  effiect  if 
any.  of  Ais  regulation  on  these  entities 
appears  to  be  minimaL 

The  effect  on  those  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments  diat  in  most  cases, 
will  allow  these  small  entities  to  move 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  Ais  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PapKvroik  RedwaaoB  Act 

The  regulations  hi  this  subpart  contain 
no  hiformation  coQection  or 
recordkeeping  requirements  under  die 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.3S01e(se9.). 

Executive  Ofder  12S7S 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.02S  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 


State  and  local  officials.  (See  7  CFR 

8015,  Subpart  V). 

List  of  Sobiects  in  7  CFR  Part  301 

Agricultural  commodities,  Oriental 
fruit  fly,  Plant  diseaaes.  Plant  pests. 
Plants  (Agriculture),  Quarantine, 
Transportation,  Incorporation  by 
reference. 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  to  read  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdi  ISOee.  ISOff:  181. 
182.  and  184-167;  7  CPU  2.17. 2.51.  and 
371.2(c). 

2.  Part  301  is  amended  by  adding  a 
new  "Subpart— Oriental  Fruit  Fly"  to 
read  as  follows: 

Subpart— Oriental  Fruit  Fly 

Sflc.  I 

301.93    Restrictions  on  Interstate  movement 

of  regulated  artides. 
301.93-1    Definitions 
301.93-2    Regulated  articles. 
301.93-3    Quarantined  areas. 
301.93-4    Conditions  governing  the  interstate 
movement  of  rejJated  articles  from 
quarantined  areas. 
301.93-8    Issuance  and  cancellation  of 

certificates  and  fimited  permits. 
301.93-4    Complianoe  agreement  and 

cancellation. 
301.93-7    Assembly  and  inspection  of 

regulated  articles. 
301.93-8    Attachmeat  and  disposition  of 

certificates  and  limited  permits. 
301.93-0    Costa andcharges. 
301.93-10    Treatmeats. 

Subpart-Orlantil  Fruit  Fly 

9301J3   RMtrtetl«na  on  lnt«.rstate 
movement  of  regulated  articlea. 

No  person  shall  move  interstate  from 
any  quarantined  area  any  regulated 
article  except  in  accordance  with  this 
subpart* 


I301J3-1 

Adwiniatrator.  The  Administrator. 
Animal  and  nant  Health  Inspection 
Service,  or  any  person  authorized  to  act 
for  the  Administaator. 

Animal  and  Plant  Health  Inspection 
Service.  The  Animal  and  Plant  Health 
Inspection  Serviee  of  the  United  States 


>  Any  prapcriy  Ueatifiwl  iupMlar  is  Mflhotiaad 
to  stop  and  iaspsct  persons  ond  mma»  of 
conveyance,  and  to  seize,  quarantine,  trsat  apply 
othsr  remedial  uieassies  to.  destroy,  or  oSiei  wise 
dispose  of  rsgnUtsd  Srtieiss  as  pwrrtded  In  s«aJsa 
10  of  the  Plant  Qiwnntkw  Act  (7  U.SX:.  1644  awl 
section*  105  and  107  of  tba  Fsderal  Plant  Pest  Act  (7 

US.C.  ISOdd.  ISOfT). 


Department  of  Agriculture  (APHIS  or 

Certificate.  A  document  in  which  an 
inspector  or  person  operating  under  a 
compliance  agreement  affirms  that  a 
specified  regulated  article  is  free  of 
Oriental  fruit  fly  and  may  hs  moved 
interstate  to  any  destination. 

Compliance  agreement  A  written 
agreement  between  the  Animal  and 
Plant  Health  Infection  Service  and  a 
person  engaged  in  growing,  handling,  or 
moving  regulated  articles,  wherein  the 
person  agrees  to  comply  with  the 
provisions  of  this  subpart 

Core  area.  The  1  square  mile  area 
surrounding  each  property  where 
Oriental  fruit  fly  has  been  detected. 

Day  degrees.  A  mathematical 
construct  combining  ai«rage 
temperature  over  time  Ihat  is  used  to 
calculate  the  length  of  an  Oriental  fruit 
fly  life  cycle.  Day  degrees  are  the 
product  of  the  following  formida,  with 
all  temperatures  meastired  in  'F: 

[{Minimum  Daily  Temp+ Maximum  Daily 
Temp)/21 -54* =Day  Degrees 

Infestation.  The  presence  of  the 
Oriental  fruit  fly  or  the  existence  of 
circumstances  that  make  it  reasonable 
to  believe  that  the  Oriental  fruit  fly  is 
present 

Inspector.  Any  employee  of  the 
Animal  and  Plant  Health  In^)ection 
Service,  U.S.  Department  of  Agriculture, 
or  other  person  authoiized  by  the 
Administrator  to  enforce  this  subpart 

Interstate.  From  any  State  into  or 
throu^  any  other  State. 

Limited  permit  A  document  in  whidi 
an  inspector  or  peraoa  operating  under  a 

compliance  agreement  affirms  that « 
specified  regulated  article  is  eligible  for 
interstate  movement  in  accordance  with 
§  301.93-6(b)  of  this  aobpart  only  to  a 
specified  destinatioo  iand  only  in 
accordance  with  speoffied  conditions. 
Moved  (Move.  Motement).  Shipped, 
offered  for  shipment  received  for 
transportation  or  traasported,  or  carried, 
moved,  or  allowed  to  be  moved  by  any 
means. 

Oriental  fivit  fly.  The  Insect  known  as 
Oriental  fruit  fly  [Dacus  dorsalis 
(Hendel])  in  any  stage  of  development 

ftrsoTJ.  Any  association,  company, 
corporation,  firm,  individual,  joint  stock 
company,  partnership,  society,  or  other 
entity. 

Quarantined  area.  Any  State,  or  any 
portion  of  a  State,  fitted  in  1 301.93-3(c) 
of  this  subpart  or  oAerwise  designated 
as  a  quarmtined  aria  in  accordance 
with  §  301.93-^  o!  ttiis  subpart. 

Regulated  article.  Any  article  listed  in 
S  301.93-2  of  this  subpart  or  otherwise 
designated  as  a  regitfated  article  in 
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accordance  with  {  301.93-2(c)  of  this 
subpart. 

State.  The  District  of  Columbia.  Puerto 
Rico,  the  Northern  Mariana  Islands,  or 
any  state,  territory  or  possession  of  the 
United  States. 

S  301,93-2   Regulated  articla& 

The  following  are  regulated  articles: 
(a)  The  following  fruits,  nuts, 
vegetables  and  berries: 

Akia  [Wikatromeia  phyUymefoIia] 

Alexander  laurel  [Cahphyllum  inophylJum) 

Apple  [Malua  sylveatria) 

Apricot  [Pnuius  armeniaca) 

Avocado  [Persea  amen'cana] 

Banana  [Musa  paradisiaca  var.  aapientum) 
[Muse  X  paradisiaca) 

Banana,  dwarf  [Musa  nana) 

Barbados  cherry  [Maljiighia  glabra) 

Bell  pepper  [Capsicum  annum) 

Brazil  cherry  [Eugenia  domlxyi) 

Breadfruit  [Artocarpus  alUlis) 

CaimitiUo  [Chrysophyllum  oliviforme) 

Cashew  [Anacardium  occidentale) 

Cactus  [Cereus  coerulescens) 

Cherimoya  [Anonna  cherimola) 

Oieny,  Catalina  [Pnuius  ilicifolia) 

Cherry,  Portuguese  [P.  lusitanica) 

Chile  [Capsicum  annum) 

Coffee,  Arabian  [Coffea  arabica) 

Countiy  goosebory  [Averdioa  cammbola) 

Cucumber  [Cucumis  salivas) 

Custard  apple  {Annona  reticulata) 

Date  pahn  [Phoenix  dactylifera) 

Dragon  tree  [Drncena  draco) 

^gfruit  tree  [Pouteria  compechiana) 

Qengi  tree  [Mimusops  elengi) 

Fig  [Fiais  can'ca) 

Gourka  [Ganinia  celebica) 

GranadiUa,  sweet  [Passiflora  liguJaiis) 

Gnpe[VitisMpp.) 

Grapefruit  [Citrus  parodist) 

Guava  [Psidium  guajava),  [P.  littorale),  [P. 

catUeianum) 
Imtni  [Spondias  tuberosa) 
lackfruit  [Artocaipus  heterophyllus) 
I»usalem  cherry  [Solanum  pseudocapsicum) 
KitembiUB  [Dovyalis  hebecaipa) 
Kumquat  [Fortunella  faponica) 
Laurel  [Cahphyllum  inophyllum) 
Lemon  [Citrus  limon) 
Lime,  key  or  Mexican  [Citrus  auranUfolia) 
Lime,  Persian  [Citrus  latifolia) 
Lime,  sweet  [Citrus  limetioides) 
Longan  [Euphoria  longan) 
Loquat  [Eriobotrya  faponica) 
Lychee  nut  [Lychee  chinensis) 
Malay  apple  [Eugenia  malaccensis) 
Mammee  apple  [Mammea  americana) 
Mandarin  orange  [Citrus  reticulata) 

[tangerine) 
Mango  [Mangifera  indica) 
Mangoateen  [Carcinia  mangostana) 
Mock  orange,  [Murraya  exotica) 
Mulberry  [Moms  nigra) 
Myrtle,  downy  rose  [Rhodomyrtus 

tomentosa) 
Natal  plum  [Carissa  grandiflora) 
Nectarine  [Prunus  persica  var.  nectarina) 
Oleander,  yellow  [Thevetia  peruviana) 
Orange,  calamondin  [Citrus  reticulata  x. 

fortunella) 
Orange,  Chinese  [Fortunella  faponica) 
Orange,  king  [Citrus  reticulata  x.  C.  sinensis) 


sun 


Orange,  sweet  [Citnis  sinensis) 

^nge,  Unshu  [Citrus  reticulata  var.  Unshu) 

Oriental  bush  red  pepper  [Capsicum 

frvtescens  abbreviatum) 
Otaheite  apple  [^^mndias  dulcis) 
Palm,  syrup  [fubaeo  spectabilis) 
Papaya  [Carica  papaya) 
Paaaionflower  [Passiflora  edulia) 
Paaaionflower,  softleaf  (Arss/ftoni 

moUissima) 
Passionfhiit  [Passiflora  edulia)  [yellow 

lilikoi) 
Peach  [Prtmua  persica) 
Pear,  [Pyrvs  communis) 
Pepino  [Solanum  muricatum) 
Pepper,  sweet  [Capsicum  frvtescens  var. 

grossum) 
Persimmon.  Japanese  [Diospyros  kaki) 
nneapple  guava  [Fei/oa  sellowiana) 
Plum  [Prunus  americana) 
Pomegranate  [Punica  granatum) 
Prickly  pear  [Opuntia  megaicantha)  [Opuntia 

ficus  indica) 
Prune  [Prunus  domestica) 
Pummelo  [Citrus  grandis) 
Quince  [Cydonia  oblonga) 
Rose  apple  [Eugenia  jambos) 
Sandalwood  [Santalum  paniculatum) 
Sandalwood,  white  [Santalum  album) 
Santol  [Sandercium  koetjape) 
Sapodilla  [Manilkara  sepota) 
Sapodilla,  chiku  [Manilkara  zapota) 
Sapota,  white  [Casimiroa  edulis) 
Seagrape  [Coasolpba  uvifera) 
Sour  orange  [Citrus  aurdntium) 
Soursop  [Annona  muricata) 
Star  apple,  [Chrysophyllum  cainito) 
Surinam  cherry  [Eugenia  uni flora) 
Tomato  [Lycopersicon  esculentium) 
Tropical  almond  [Terminalia  catappa) 

[Terminalia  chebula) 
Velvet  apple  [Diospyros  discolor) 
Wabiut  [fuglans  hindsii) 
Walnut  English  [fuglans  regia) 
Wampi  [Citrus  lansium) 
West  Indian  cherry  [Malpighia  punicifolia) 
Ylang-Yland  [Cananga  odorata) 

Any  fruits,  nuts,  vegetables,  or  berries 
that  are  canned  or  dried  or  fixjzen  below 
-17.8  "C.  (0  'F.)  are  not  r^ated 
articles. 

(b)  Soil  within  the  drip  area  of  plants 
that  are  producing  or  have  produced  the 
finite,  nuto.  vegetables,  or  berries  listed 
in  paragraph  (a)  of  this  section. 

(cj  Any  other  product,  article,  or 
means  of  conveyance,  not  covered  by 
paragraphs  (a)  or  (b)  of  tiiis  section,  that 
an  inspector  determines  presento  a  risk 
of  spread  of  the  Oriental  fruit  fly  and 
notifies  the  person  in  possession  of  it 
that  the  product  article,  or  means  of 
conveyance  is  subject  to  the  restrictions 
of  this  subpart. 


S  301.93-3   Quarantined  ( 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
Administrator  will  list  as  a  quarantined 
area  in  paragraph  (c)  of  this  section, 
each  State,  or  each  portion  of  a  State,  in 
which  the  Oriental  fruit  fly  has  been 
found  by  an  inspector,  in  which  the 


Administrator  has  reason  to  believe  that 
the  Oriental  fiuit  fly  is  present  or  that 
the  Administrator  considers  necessary 
to  regulate  because  of  ite  proxiniity  to 
the  Oriental  fivit  fly  or  ite  inseparability 
for  quarantine  enforcement  puipoaes 
bom  localities  in  w^iich  the  Oriental 
fiuit  fly  has  been  found.  Less  than  an 
entire  State  will  be  designated  as  a 
quarantined  area  only  if  the 
Administrator  determines  that: 

(1)  The  State  has  adopted  and  te 
enforcing  restrictions  on  the  intrastate 
movement  of  the  regulated  articles  that 
are  substantially  the  same  as  those 
unposed  by  this  subpart  on  the 
interstate  movement  of  regulated 
articles;  and 

(2)  The  designation  of  less  than  the 
entire  State  as  a  quarantined  area  will 
prevent  the  interstate  spread  of  the 
Oriental  fruit  fly. 

(b)  The  Administrator  or  an  inspector 
may  temporarily  designate  any 
nonquarantined  area  in  a  State  as  a 
quarantined  area  in  accordance  with  the 
criteria  specified  in  paragraph  (a)  of  this 
section  for  listing  quarantined  areas. 
The  Administrator  will  give  written 
notice  of  this  temporary  designation  to 
the  owner  or  person  in  possession  of  the 
nonquarantined  area;  thereafter,  the 
interstate  movement  of  any  regulated 
article  fitHn  an  area  temporarily 
designated  as  a  quarantined  area  is 
subject  to  this  subpart.  As  soon  as 
practicable,  this  area  will  be  added  to 
the  list  in  paragraph  (c)  of  this  section  or 
the  designation  will  be  terminated  by 
the  Administrator  of  an  inspector.  The 
owner  or  person  in  possession  of  an 
area  for  which  designation  is  terminated 
will  be  given  notice  of  the  termination 
as  soon  as  practicable. 

(c]  The  areas  described  below  is 
designated  as  a  quarantined  area: 

Califioniia 

Los  Angeles  Ciwii/y— That  portion  of  the 
county  in  the  West  Covins  area  bounded  by 
a  line  beginning  at  the  intersection  of  Sunset 
Avenue  and  San  Bernardino  Road,  then  east 
along  San  Bernardino  Road  to  ite  intersection 
with  Grand  Avenue,  then  south  along  Grand 
Avenue  to  ite  intersection  witii  Badillo  Street, 
then  east  along  Badillo  Street  to  ite 
intersection  with  Reeder  Avenue,  then  south 
along  Reeder  Avenue  to  ite  intersection  with 
Puente  Street  then  southeast  along  Puente 
Sto«et  to  ite  intersection  with  Vis  Verde,  then 
east  along  Via  Verde  to  ite  intersection  witii 
Interstete  Highway  2ia  then  south  along 
Interstate  Highway  210  to  ite  intersection 
with  State  Midway  57.  tiien  south  along 
State  Highway  57  to  ite  intersection  with 
Highland  Valley  Road,  then  southeast  along 
Highland  Valley  Road  to  ite  intersection  witli 
Diamond  Bar  Boulevard,  then  southwest 
along  Diamond  Bar  Boulevard  to  ite 
intersection  with  State  Highway  57,  then 
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wMl  ■loof  ui  ioMgiiMry  Um  from  tUa 
inttnaction  to  the  interMction  of  FuIIcrtoo 
Roitd  uid  Skyline  Drive,  then  nordnweet 
■loi«  Skyttaw  Drive  to  iU  intenectioo  with 
SunoMt  Conrt,  then  iiuilhweet  along  an 
imaataiafy  Use  from  tUe  tetenectton  to  the 
Intefaadiaa  of  ColtaM  Koad  and  Sttauon 
Aven«Mhe«  north  aloBg  SttaMon  AvtBue  to 
ita  liHarwcHnn  with  HaUiburtoa  Road,  then 
west  aioi«  Haffibuftoo  Road  to  iU 
intenection  with  Hwienda  Boulevard,  then 
north  along  Hadenda  Boulevard  to  iU 
intenection  with  State  Highway  8a  then 
northweat  along  State  Hi^ay  «0  to  ito 
intenection  with  7A  Avenue,  then  northeast 
along  7tfa  Avenue  to  its  intenection  with 
Valley  Boulevard  and  Sunset  Avenue,  then 
northeast  aloi«  Sunset  Avenue  to  the  point  of 
beginning. 


1301.93-4 


S301J3-5 


Any  regulated  article  may  be  moved 
interstate  from  a  quarantined  area  only 
if  moved  under  the  following  conditions: 

(a)  With  a  certificate  or  limited  permit  - 
issued  and  attadied  in  accordance  with 
II  301.93-6  and  301.93-8  of  this  Bubpait 

(b)  Without  a  certificate  or  Umited 
permit,  if: 

(1)  The  regulated  article  originated 
outside  of  any  quarantined  area  and  is 
moved  directly  through  (without 
stopping  except  for  refueling,  or  for 
traffic  conditions,  such  as  traffic  lights 
or  stop  signs)  the  quarantined  area  in  an 
enclosed  vehicle  or  is  completely 
enclosed  by  a  covering  adequate  to 
prevent  access  by  Oriental  fruit  flies 
(such  as  canvas,  plastic,  or  closely 
woven  cloth)  while  moving  through  the 
quarantined  area;  and 

(2)  The  point  of  origin  of  the  regulated 
article  is  hidicated  on  the  waybill,  and 
the  enclosed  vehicle  or  the  enclosure 
that  contains  the  regulated  article  is  not 
opened,  unpacked,  or  unloaded  in  the 
quarantined  area. 

(c)  Without  a  certificate  or  limited 
permit,  if  the  regulated  article  is  moved: 

(1)  By  the  United  States  Department  of 
Agriculture  for  experimental  or  scientific 
purposes; 

(2)  Pureuant  to  a  permit  issued  by  the 
Administrator  for  the  regulated  article; 

(3)  Under  conditions  specified  on  the 
permit  and  found  by  the  Administrator 
to  be  adequate  to  prevent  the  spread  of 
Oriental  fruit  fly;  and. 

(4)  With  a  tag  or  label  bearing  the 
number  of  the  permit  issued  for  the 
regulated  article  attached  to  the  outside 
of  the  container  of  the  regulated  article 
or  attached  to  the  regulated  article  itself 
if  not  in  a  container. 


(a)  An  inspector  ■  wtU  issue  a 
certificate  for  the  inteietate  movement 
of  a  regulated  article  if  the  inspector 
determines  that: 

(l)(i)  The  regulated  article  has  been 
treated  under  the  direction  of  an 
inspector  in  accordance  with  1 301 J3-10 
of  this  subpart;  or 

(ii)  Based  on  inspection  of  the 
permises  of  origin,  or  treatment  of  Uie 
premises  of  origin  in  accordance  with 
i  301.93-10(0)  of  this  subpart,  die 
premises  are  free  from  Oriental  fniit 
flies  and  the  regulated  article  has  not 
been  exposed  to  Oriental  fiuit  fly;  or 

(iii)  Based  on  inspection  of  the 
regulated  article,  it  is  free  of  Oriental 

fruit  fly;  and 

(2)  The  regulated  article  is  to  be 
moved  in  complianca  with  any 
additional  emergency  conditions  the 
Administrator  may  impose,  under 
section  105  of  the  Federal  Plant  Pest  Act 
(7  U.S.C.  150dd);  *  to  prevent  Ae  spread 
of  the  Oriental  fruit  fly;  and 

(3)  The  regulated  article  is  eligible  for 
unrestricted  movement  under  all  other 
Federal  domestic  plant  quarantines  and 
regulations  applicabie  to  the  regulated 

firticlc* 

(b)  An  inspector  will  issue  a  limited 
permit  for  the  interstate  movement  of  a 
regulated  article  if  the  inspector 
determines  that: 

(1)  The  regulated  article  is  to  be 
moved  interstate  to  a  specified 
destination  for  specified  handling, 
utilization,  or  processing  (the 
destination  and  other  conditions  to  be 
listed  in  the  limited  permit),  and  this 
interstate  movement  will  not  result  in 
the  spread  of  the  Oriental  fruit  fly 
because  life  stages  of  the  Oriental  fruit 
fly  will  be  destroyed  by  the  specified 
handling,  utilization,  or  processing; 
(2)  The  regulated  article  is  to  be 
moved  interstate  in  compliance  with  any 
additional  emergency  conditions  the 
Administrator  may  impose,  under 
section  105  of  the  Pfederal  Plant  Pest  Act 
(7  U.S.C.  150dd);  '  to  prevent  the  spread 
of  the  Oriental  fruit  fly;  and 


■  RequiraoMnt*  ante  all  o<lMrin^|e^  flid«al 
domettic  plant  quaruitinM  Mid  iipilallrMi  mart 
alMbcDMt 


■  iiupecton  are  aasigud  to  local  offica*  of  the 
Animal  and  Plant  Healt*  Inspection  Service,  which 
are  lilted  in  telephone  drectoriea.  Iirfonnation 
concemiiv  theaa  officea  may  alao  be  obuined  from 
the  AdmittittTator.  c/o  Ooaiaatic  and  Emeigency 
Operationi,  Plant  Protection  and  Quaraatine. 
Animal  and  Plant  Healdi  Inspection  Service, 
Federal  Building.  5505  aelcreat  Road.  HyatUvlUa. 
Maryland  20782. 

«  Section  105  of  the  Inderal  Flant  Past  Act  (7 
U.S.&  iSOdd)  proYldes  ttat  the  Swrtary  of 
Agricultim  may— ttwlar  certain  cooditioaa— aelaa, 
quarantine,  treat  deativy,  or  apply  other  remedial 
measures  to  articles  that  the  Administrator  has 
reason  to  believe  are  irfested  or  Infected  by  ec 

contain  plant  pasts. 
•  See  footnote  4  to  1 9MJS-6(aM2)- 


(3)  The  regulated  article  is  digible  for 
interstate  movement  under  all  other 
Federal  domestic  plant  qubrantines  and 
regulations  ajq^cable  to  iie  regulated 
article. 

(c)  Certificates  and  limited  permits  for 
use  for  interatate  movement  of  regulated 
articles  may  be  issued  by  an  inspector 
or  person  engaged  in  growing,  handlurg. 
or  moving  regulated  articles  provided 
the  person  is  operating  under  a 
compliance  agreement  Apereon 
operating  under  a  compliance  agreement 
may  execute  a  certificate  for  the 
interstate  movement  of  a  regulated 
article  if  an  inspector  has  determined 
that  the  regulated  article  is  otherwise 
eligible  for  a  certificate  ia  accordance 
with  paragraph  (a)  of  this  section.  A 
person  operating  under  a  compliance 
agreement  may  execute  a  limited  permit 
for  interstate  movement  of  a  regulated 
article  when  an  inspector  has 
determined  that  the  regulated  article  is 
eligible  for  a  limited  permit  in 
accordance  with  paragraph  (b)  of  this 
section. 

(d)  Any  certificate  or  limited  permit 
that  has  been  issued  majf  be  withdrawn 
by  an  inspector  orally  of  in  writing,  if 
the  inspector  determines  that  the  holder 
of  the  certificate  or  limited  permit  has 
not  complied  vnth  all  conditions  under 
this  subpart  for  the  use  of  the  certificate 
or  limited  permit.  If  the  withdrawal  is 
oral,  the  withdrawal  and  the  reasons  for 
the  withdrawal  shall  be  confirmed  in 
writing  as  promptly  as  circumstances 
allow.  Any  person  whose  certificate  or 
limited  permit  has  been  withdrawn  may 
appeal  5ie  decision  in  writing  to  the 
Administrator  within  19  days  after 
receiving  the  written  notification  of  the 
withdrawal.  The  appeal  must  state  all  of 
the  facts  and  reasons  taion  which  the 
person  relies  to  show  that  the  certificate 
or  limited  permit  was  wrongfully 
withdrawn.  As  promptly  as 
circumstances  allow,  tlie  Administrator 
will  grant  or  deny  the  appeal,  in  writing, 
stating  the  reasons  for  the  decision.  A 
hearing  will  be  held  to  resolve  any 
conflict  as  to  any  malarial  fact.  Rules  of 
practice  concerning  a  tearing  will  be 
adopted  by  the  Acfaninlstrator. 


S301.93-«   CowpUancaagr— f*awd 
cancaHation. 

(a)  Any  person  engaged  in  growing, 
handling,  or  moving  r^ated  articles 
may  enter  into  a  compliance  agreement 
to  facilitate  the  interstate  movement  of 
regulated  articles  under  this  subpart* 


•  Compliance  agreement  bras  are  available 
withoat  ^arge  from  Hie  Psiinila  Unit  Want 
Protection  and  Quarantine,  Animal  and  Phut 
Health  iBspedian  Senice.  fadeni  BuiUins.  SGOS 


tM«ri  toldit.  /  V,l  H  No.  IW  /  MonA..,.  A«gurt  a.  19»  /  Rol,  Bri  iterfrtm. 


(b)  Any  compliance  agreement  may  be 
canceled  oraUy  or  in  writing  by  an 
inspector  wheaever  the  tapector  finds 
that  the  person  who  has  entered  tato  tfie 
compliance  agreement  has  failed  to 
comply  with  this  subpart  If  the 

cancellation  is  oral,  the  cancellation  and 
the  reasons  for  the  cancellation  will  be 
confirmed  in  writing  as  promptfy  as 
circumstances  allow.  Any  person  whose 
compliance  agreement  has  been 
canceled  may  appeal  the  dedaion.  in 
writing,  within  10  days  after  receiving 
written  notification  of  the  cancellation. 
The  appeal  must  state  all  erf  the  facU 
and  reasons  upon  which  the  person 
relies  to  show  that  the  compliance 
agreement  was  wrongfnUy  cancded.  As 
promptiy  as  circumstances  allow,  the 
Administrator  will  grant  or  deny  the 
appeal,  in  writing,  stating  the  reasons 
for  the  decision.  A  hearii^  will  be  held 
to  resolve  any  conflict  as  to  any 
material  fact.  Rules  of  practice 
concerning  a  hearing  shall  be  ad(»ted 
by  the  AdministratOT. 

laj  Any  persmi  (othw  than  a  person 
authorized  to  issue  certificates  or 
umited  permits  undeV  {  301.93-5(c)).  who 
desires  to  move  a  regulated  article 
interstate  accompanied  by  a  certificate 
or  limited  permit  must  notify  an 
inspector,'  as  far  in  advance  of  the 
desired  interstate  movement  as  possible 
(no  less  than  48  hours  before  the  desired 
mterstate  movement). 

(b)  The  regulated  article  must  be 
assembled  at  the  place  and  in  the 
manner  the  inspector  designates  as 
necessary  to  comply  with  tiiis  subpart. 


(b) -Hie  certificate  or  Bmfted  permit  for 
the  interstate  movement  of  a  R^ated 
article  must  be  famished  by  the  carrier 
to  the  consignee  at  die  destination  of  the 
regulated  article. 


(a)  A  certificate  or  Hmited  permit 
required  for  the  interatate  movement  of 
a  regulated  article,  at  all  times  during 
uie  interatate  movement  must  be 
attadied  to  the  outside  of  the  container 
containmg  the  regulated  article, 
attached  to  tiie  r^ated  artide  itself  if 
not  in  a  container,  or  attached  to  the 
conwgnee's  copy  of  the  accompanying 
waybill-  Provided  however,  that  die 
requirements  of  dris  section  may  be  met 
by  attadiing  Uie  certificate  or  limited 
permit  to  die  consignee's  copy  of  the 
waybill  only  if  the  regulated  article  is 
sufficienUy  described  on  the  certificate, 
limited  permit  or  waybill  to  identic  die 
regulated  article. 


Belwest  Road,  Hyattwffl^Marylairf  aoWJ.  and 

from  local  olReaa  e#  aw  Animd  and  Pla«  Henhh 

mspaclion  Service,  which  an  Bated  in  telcDfaiMe 
directories.  ««v«« 

'  See  footnote  3  to  i  30ia3-5(a}. 


The  services  of  die  inspector  during 
normal  business  hoan  (8.-00  a.m.  to  4:30 
p.m..  Monday  through  Friday,  except 
hoUdays)  will  be  fiimished  without  cost 
The  United  States  Department  of 
Agriculture  win  not  be  responsible  for 
any  other  costs  or  chaiges. 

f3»1JS-10   T^vMnsnta. 

Treatinent  schedules  listed  in  the 
Plant  Protection  and  Quarantine 
Treatinent  Manual  to  destroy  Oriental 
friiit  fly  OB  regulated  artides  are 
audiorized  treahnents.  The  Plant 
Protection  and  Quarantine  Treatment 
Manual  is  incorporated  by  reference. 
For  die  fidl  identification  of  tiiis 
standard,  see  {  301.1  of  tins  chapter. 
"Materials  incorporated  by  reference". 
The  following  treahnents  are  also 
authorized: 

(a)  Cucumbers:  Fumigation  at  NAP 
(chamber  or  tarpaulin)  with  32  g/m* 
mediyl  bromide  •  for  4  houre  at  70  T  or 
above,  minimum  gas  readings  28  g/m*  at 
Vi  hour.  20  g/m»  at  2  houre.  19  g/m»  at  4 
hours;  or.  finnigation  at  NAP  (chamber 
or  tarpauHn)  widi  48  g/m»metfiyl 
bromide  for  2  houre  at  70  T  or  above, 
minimam  gas  readings  40  g/m*  at  V^ 
hour.  30  g/m»  at  2  houre. 

(b)  Soil:  Soil  within  Uie  drip  area  of 
plants  which  are  producing  or  have 
produced  die  fruits,  nuts,  vegetables, 
and  berries  listed  in  1 301.03-2(a)  of  dtis 
subpart:  Apply  diazinon  at  die  rate  of  5 
pounds  actual  ingredient  per  acre  to  die 
soil  witiiin  the  drip  area  with  suffident 
water  to  wet  tiie  soil  to  at  least  a  depdi 
of  V4  inch.  Both  immeraion  and  pour-on 
treatment  procedures  are  also 
acceptable. 

(c)  Premises:  A  field,  grove,  or  area 
diat  is  located  widiin  die  quarantined 
area  but  outside  die  infested  core  area, 
and  diat  produces  regulated  articles, 
must  receive  regular  beabnents  witii 
malathion  bait  qiray  at  8  to  10-day 
intervals,  starting  at  least  30  days  before 
harvest  and  continuing  throu^  tfie 
harvest  period.  The  maladiion  bait  spray 
treatment  must  be  applied  by  ground 
equipment  at  a  rate  of  2.4  ounces  of 
technical  grade  maladiion  and  9.8 
ounces  of  protein  hydrolysate  per  acre. 

'SoMvarietieaoflniMmaybelNiwdbymeAyl 
bromide,  and  we  suggest  that  shippers  test  treat 
before  making  commercial  trealmenU. 


Dona  at  Wariiiagtoa  DC  dds  ISdi  day  of 
August,  mn  ' 

LanTB.aa|le. 

^ti^AdaiaUstmtor.  Anhnat  and  Plant 

fnaltt  InapecUvn  Service. 

FR  Doc.  m-Vasn  Filed  8-18-88: 8:45  am] 


Agricultural  MwlEttlng  SwviM 
7CFflPartt26 

CaBfomia  Tokay  Qn^M; 
and  Asaaaamant  Rata 

f5?*^  Agricultural  Marketing  Service, 
USDA. 

ACnON:  Fhial  rule. 


•WttiAirv:  This  final  rule  audiorizes 
expenditures  and  establishes  an 
assessment  rate  under  Marketing  Order 
928  for  die  1989-00  fiscal  period. 
Authorization  of  this  budget  will  allow 
die  Tokay  Industry  Committee  to  incur 
expenses  diat  are  reasonable  and 
necessary  to  admmister  the  program. 
Funds  to  administer  diis  program  are 
derived  from  assessments  on  handle™. 
EFFECnVf  DATE:  April  1. 1989  duTJUflh 
March  31. 1990. 

ran  RMTHER  MPONMATION  COIfTACT: 

Kennedi  G.  Johnson.  Marketing  Order 
Administration  Branch,  Ftuit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
•Box  96458.  Room  2525-S.  Washington. 
DC  20000-6458.  telephone  202-147-5331. 
•fwmwiTAiiv  aiFomMTioic  This  rule 
is  issued  under  Marketing  Agreement 
No.  93  and  Maiieting  Order  No.  828  (7 
CFR  Part  828).  regulating  the  handling  of 
Tokay  grapes  grown  In  San  Joaquin 
County,  California.  The  mariieHng 
agreement  and  order  are  effective  under 
the  A^coltural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  801- 
674),  herefaiafter  referred  to  as  the  Act 

TTiis  final  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contabied  dierein. 

Pursuant  to  requirements  set  fordi  hi 
die  Regulatory  FlexibiKty  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Mariceting  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  rule  on  small  entities. 

The  purpose  of  die  RFA  is  to  fit 
regulatoiy  actions  to  die  scale  of 
business  subject  to  such  actions  fai  order 
diat  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  ordera  issued  purauant  to  the 
Act  and  rules  issued  thereimder,  are 
unique  in  that  diey  are  brought  about 
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through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  ara  approximately  10  handlers 
of  California  Tokay  grapes  under  this 
marketing  order,  and  approximately  20 
California  Tokay  grape  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  handlers  and  producers 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1980- 
90  fiscal  year  was  prepared  by  the 
Tokay  Industry  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  mariceting  order, 
and  submitted  to  the  Department  of 
Agriculture  for  approval.  The  members 
of  the  committee  are  handlers  and 
producers  of  grapes.  They  are  familiar 
with  the  committee's  needs  and  with  the 
costs  of  goods,  services  and  personnel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  The  budget  was  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 

llie  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Tokay  grapes.  Because  that 
rate  is  appUed  to  actual  shipments,  it 
must  be  established  at  a  rate  which  will 
provide  sufficient  income  to  pay  the 
committee's  expected  e}q)enses. 

The  committee  met  on  March  21  and 
June  10, 1989.  and  unanimously 
recommended  a  1989-90  budget  of 
$13,575.  This  year's  budget  is  $59,550 
less  than  last  year's,  due  to  decreases  in 
most  expense  items.  The  most 
significant  reductions  are  for  market 
development  activities  and  salaries, 
which  togettier  account  for  savings  of 
$52,100.  "The  committee  also 
recommended  an  assessment  rate  of 
$0M  per  23-pound  lug,  down  from  last 
year's  rate  of  $0,175.  This  rate,  when 
applied  to  anticipated  shipments  of 
20a000  lugs.  wiU  yield  $12,000  in 
assessment  revenue  which,  when  added 
to  $1,575  from  reserve  funds,  will  be 
adequate  to  cover  budgeted  expenses. 
Wnile  this  action  wiU  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 


of  the  marketing  order.  Therefore,  the 
Administrator  of  tht  AMS  has 
determined  that  this  action  wiQ  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  20. 1989  (54  FR 
30393).  That  document  contained  a 
proposal  to  add  S  988.228  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  committee.  That  rule 
provided  that  interested  persons  could 
file  comments  throuj^  July  31, 1989.  No 
comments  were  received. 

It  is  found  tht  the  specified  expenses 
are  reasonable  and  likely  to  be  incurred 
and  that  such  expanses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

This  action  should  be  expedited 
because  the  committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis.  The  1989  shipping  season  begins 
in  August  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  year  apply  to  all  assessable 
Tokay  grapes  handled  during  the  fiscal 
period.  In  additioB,  handlers  are  aware 
of  tins  action  which  was  recommended 
by  the  committee  at  public  meetings. 
Therefore,  it  is  also  found  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  to  the  Federal  Register 
(5U.S.C.553). 


Dated:  August  15. 1989. 
WUIiaral.Doyle.  j 

Acting  Deputy  Director,  FnUt  and  Vegetable 
Division. 

[FR  Doc.  88-19537  Filed  8^18-«;  8:45  am] 
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Raisins  Produced  From  GrapM  Grown 
In  CalHomia;  Addition  of  ths 
Dominican  Repul>nc  as  a  Country 
Eiiglblo  for  Exports  of  RMsrvs  Pool 
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AOENCV:  Agricultural  ilarketing  Service. 

USDA. 

action:  toterim  final  mle.       


list  of  Subjects  is  7  CFR  Part  S26 

Marketing  agreements  and  orders, 
Tokay  grapes,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  928  is  amended  as 
foUows: 

PART  926-TOKAY  GRAPES  GROWN 

IN  SAN  JOAQUIN  COUNTY. 

CA 

1.  The  authority  citation  for  7  CFR 
Part  926  continues  to  read  as  follows: 

Audiority:  Sees.  1-19. 48  StaL  31.  as 
amended:  7  U.S.C  601-674. 

2.  A  new  1 921.228  is  added  to  read  as 

follows:  I 

Nolr.  This  Mct^  prescribes  the  annual 
expenses  and  aaacstment  rate  and  will  not  be 
published  in  the  Code  of  Federal  Regulations. 

{926.228    Expea—  and  assessment  rata. 

Expenses  of  $13,575  by  the  Tokay 
Industry  Committee  are  authorized  and 
an  assessment  rate  of  $0.08  per  23-pound 
container  of  grapes  is  established  for  the 
fiscal  year  endkig  March  31, 1990. 
Unexpended  finds  may  be  carried  over 
as  a  reserve. 


tUMMARY:  This  toterim  final  rule  adds 
the  Domtoican  Republic  as  a  country 
eligible  for  exports  of  reserve  pool 
California  raisins.  This  action  was 
unanimously  recommended  by  the 
Raisin  Administrative  Committee 
(RAC),  the  agency  responsible  for  local 
administration  of  the  Federal  marketing 
order  regulating  raisins  produced  to 
California.  By  providfag  handlers  with 
another  market  for  their  reserve  raistos. 
this  action  will  reduce  the  burden  of 
oversupply  currently  confronting  the 
todustry. 

DATCS:  This  toterim  final  rule  is  effective 
on  August  21, 1989.  Comments  which  are 
received  by  September  20, 1980.  will  be 
considered  prior  to  any  ftoalization  of 
this  toterim  final  rule. 
AODRESSEt:  toterested  persons  are 
tovited  to  submit  written  comments 
concerning  this  action.  Comments 
should  be  sent  to  triflicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  Room  2525-S,  P.O.  Box 
96456.  Washington*  DC  2000(V-6456. 
Comments  should  raference  the  docket 
number  and  the  data  and  page  number 
of  this  issue  of  the  iWeral  Re^ster  and 
will  be  available  for  public  inspection  to 
the  Office  of  the  Docket  Qerk  during 
regular  bustoess  hoars. 

FOR  RmTHCR  MFORIIATION  CONTACT. 

Maureen  T.  Pello.  Marketing  Order 
Administration  Kanch,  Fridt  and 
Vegetable  Division.  AMS.  USDA.  Room 
2522-S.  P.O.  Box  96456.  Washington.  DC 
20090-6456:  telephone:  (202)  382-1754. 
SUrpUMENTARV  MTOMIATION:  This 
toterim  final  rule  is  issued  under 
Marketing  Agreement  and  Order  No.  989 
(7  CFR  Part  989),  both  as  amended, 
regulating  the  handling  of  raisins 
produced  from  gra^  grown  to 
California.  The  agiBement  and  order  are 
effective  under  the  Agricultural 


Marketing  Agreement  Ad  of  1937,  as 
amended  (7  U.S£.  601-674),  hereinafter 
referred  to  as  the  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12281  and 
Departmental  RegulatioD  Na  1512-1  and 
lias  been  detemuned  to  be  a  "non- 
major"  rule  under  criteria  contatoed 
thereto. 

Pursuant  to  requirements  set  forth  to 
the  Regulatory  Flexibility  Act  (RFA).  the 
Admmistrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
bustoess  subject  to  such  actions  to  order 
that  small  busmesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  fa  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  stahites  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  tiie  raisin  markettog  order  and 
approximately  5,000  producers  to  the 
regulated  area.  Small  agriculhu«l 
producers  have  been  defined  by  the 
Small  Bustoess  Adminisbation  (13  CFR 
121.2)  as  tirose  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $50aO0O,  and  small  agricnlhnal 
service  firms  are  defined  as  fliose  whose 
ross  annual  receipts  are  less  than 
$3,500,000.  A  majority  of  producers  and 
a  minority  of  handlers  of  California 
raisins  may  be  classified  as  small 
entities. 

The  rai^n  order  im>videa  for  the 
establishment  of  "free"  uid  "reserve" 
percentages  by  variety  of  raisto  for  each 
crop  year.  "F^"  raisins  are  those 
whidi  may  be  shipped  freely  to  any 
market  Raisiiis  to  excess  of  free 
tonnage  are  leieve  raisins  wfakii  mutt 
be  held  by  handlers  to  a  pool  for  the 
account  of  the  RAC.  Most  reserve 
raisins  withheld  under  the  order  have 
been  marketed  as  food  to  domestic  and 
eligible  export  outlets,  to  axxp  years 
witii  inadequate  raisin  production, 
reserve  raisins  are  available  to 
supplemrat  new  crop  supplies. 

Pursuant  to  S  988.221.  reserve  raisins 
are  currentiy  sold  to  handlera  for  export 
to  islands  OD  the  continental  shelf  of 
South  America  and  to  all  other  markets 
in  the  world  except  the  following: 
Canada.  Mexico,  and  all  islands 
adjacent  to  these  coontries.  and  all  of 
the  Cnribbean  Islands  north  of  the  12to 
parallel  iododing  the  Dominican 
Republia  Canada.  Mexico,  and  the 
mentioned  islands  are  exchided  because 


of  the  potential  fcw  ahipBaent  of  raiatas 
back  to  the  United  States  for  sale  to 
oompetitton  with  free  tonnage  raisins. 
Addtog  the  Dominican  RepobUc  as  a 
country  eBgible  for  exports  of  reserve 
pod  raistos  will  give  handlers  anodier 
maricet  outlet  for  their  reserve  raistos. 
Since  this  provision  utilizes  reserve 
raisins,  it  will  reduce  the  burden  of 
oversupply  that  is  currentiy  confrt)ntinfl 
me  todustry. 

According  to  the  RAC.  the  Dominican 
Republic  is  a  developing  market  for 
California  raistos  and  the  potential  for 
expansion  is  good  The  fact  that  neariy 
all  raisins  imported  toto  toe  Dominican 
Republic  area  already  is  readily 
identifiable  consumer  packages  is  an 
effective  deterrent  to  the  transshipment 
of  raisins  to  toe  United  States. 

Further,  upon  addition  of  the 
Dominican  Repobtic  as  a  country 
eligible  for  export  of  reserve  raistos,  toe 
RAC  has  mdicated  toat  it  would  seek 
approval  under  S  989.53  for  toe 
implementation  of  an  expmt  tocentive 
program  for  fee  Dominican  Republic. 

to  addition,  tois  rule  makes  editorial 
changes  to  {  989.221  for  fee  purpose  of 
clarity. 

Based  on  the  available  information, 
the  Administiator  of  toe  AMS  has 
determtoed  that  issuance  of  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  availaUe 
ii^nnation.  it  is  found  toat  toe  revision 
of  §  988.221.  as  heretoafler  set  forth,  will 
tend  to  effectuate  the  dedared  poUcv  of 
toe  Act 

Parsaant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  toat  upon  good 
cause  it  is  nnpractical,  unnecessary,  and 
contrary  to  fee  public  interest  to  give 
preliminary  notice  prior  to  putting  feis 
rule  toto  effect  and  feat  good  cause 
exists  for  not  postponing  toe  effective 
date  of  feis  action  until  30  days  after 
publication  to  fee  Federal  R^ter 
because:  (1)  This  final  action  relieves 
restrictions  on  handlers  by  adding  fee 
Dominican  Republic  as  a  country 
eligible  for  export  of  reserve  pool 
raisins:  (2)  it  should  be  effective  as  soon 
as  possible  stoce  August  1  is  the 
beginning  of  fee  1989-90  crop  year  and 
(3)  toterested  persons  are  provided  a  30- 
day  comment  period  to  which  to 
respond.  AU  commente  timely  received 
will  be  considered  prior  to  finalization 
of  feis  action. 

List  of  Subjects  fa  7(7R  Part  989 

California.  Grapes,  Marketing 
agreements  and  orders.  Raiuaa. 


For  the  reasoos  set  forfe  to  tbe 
preamble,  7  CFR  part  988  is  pnq>oaed  to 
be  revised  as  follows: 

NsSr  Thie  section  will  appear  in  the  Code 
of  Federal  BeguJatioas. 

PART  989-RAI81NS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNU 

1.  The  aufeority  citation  for  7  CFR 
part  989  contmues  to  read  as  foUows: 


.:  Sees.  1-19, 46  Stat.  31,  as 
amended.  7  U.S.C  601-674. 

2.  Section  989.221  is  revised  to  read  as 
follows: 

8M9.221    Sale  and  export  of  reearva 
raMnsbyhandters. 

(a)  Eligible  countries.  Pursuant  to 
§  989.67(c),  tiie  Committee  shall  sell 
reserve  raistos  to  handlers  for  export  to 
fee  Dominican  Republic,  islands  on  the 
conttoental  shelf  of  Soufe  America,  and 
to  all  ofeer  markets  to  fee  worid  except 
toose  listed  to  paragraph  (b)  of  this 
sectton. 

(b)  Non-eligible  countries.  The 
Committee  shall  not  sell  reserve  raisins 
to  handlers  for  export  to  Canada, 
Mexico,  and  all  islands  adjacent  to 
feese  counbies,  and  all  ofeer  Caribbean 
Islands  north  of  fee  12fe  parallel  except 
for  fee  Domtoican  Republic. 

Dated:  Angnat  IS.  19001 
WilBaB).Doyto. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

[FR  Doc.  89-19538  Filed  a-lft-89;  6:45  am] 
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[OoclnlNa.aa-123] 
9CFRPan92 

Importation  of  Oatrichaa  and  Othar 
Ratitaa 

AQENCV:  Animal  and  Plant  Healfe 
tospection  Service.  USDA. 
action:  toterim  rule. 


SUMMARr.  We  are  prohibiting,  until 
further  notice,  fep  importation  toto  fee 
United  States  of  fligbtiess  birds  known 
as  ratites  (cassowaries,  emus,  ostriches, 
and  rheas).  This  action  is  considered 
necessary  to  prevent  &.-i  totivduction 
and  dissemination  of  ectoparasites  tliat 
could  spread  heartwater  and  East  Coast 
Fever,  exotic  and  highly  morbid 
diseases  of  livestock. 
0ATE8:  toterim  rale  effective  August  IS. 
1988.  Consideration  will  be  given 
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only  to  comments  received  on  or  before 
October  20, 1989. 

ADOimtlt:  To  help  ensure  that  your 
written  comments  are  considered,  send 
an  original  and  three  copies  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA  Room  866,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  89- 
123.  Comments  received  may  be 
inspected  at  USDA  Room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays. 
TOR  nmTHCII  HIFOMIATION  CONTACT: 

Mr.  Wade  H.  Ritchie,  Senior  Staff 
Microbiolc^st,  Import-Export  Animals 
Staff,  VS  APHIS,  USDA  Room  786. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-«59a 
tUPfiXMBITAIIV  MraRMATKNl: 

The  regulations  in  9  CFR  Part  92 
contain,  among  other  things,  provisions 
concerning  the  importation  of  birds, 
including  ostriches  and  other  flightless 
birds.  The  regulations,  which  include 
health  certification  requirements  and 
other  requirements  concerning 
quarantine  upon  arrival  in  the  United 
States,  are  designed  to  prevent  the 
introduction  of  communicable  animal 
diseases. 

Ostriches  have  become  increasingly 
popular  in  the  United  States  in  recent 
years,  and  as  a  result  importations  of 
these  birds  have  increased  dramatically. 
Recently,  exotic  ticks,  identified  as 
African  Bont  ticks  and  Bont-legged  ticks, 
were  found  on  imported  adult  ostriches 
in  Ohio,  Okle^oma,  and  Texas.  These 
ticks  are  known  to  transmit  heartwater 
and  East  Coast  Fever,  highly  morbid 
diseases  that  do  not  currently  exist  in 
the  United  States,  and  that  affect  cattle, 
sheep,  goats  and  other  ruminants. 
Prompted  by  these  finds,  we  are 
prohibiting  the  importation  of  ratites 
(cassowaries,  emus,  ostriches  and  rheas) 
into  the  United  States  until  further 
notice.  We  are  also  reviewing  data 
about  ectoparasites  of  ratites  and  their 
role  in  disease  transmission,  and  our 
current  inspection  methods  and 
quarantine  faciUty  standards,  to 
determine  if  any  action  less  restrictive 
than  prohibiting  importation  of  ratites 
could  ensure  protection  against  the 
introduction  of  these  pests  and  the 
diseases  may  carry. 

Emergency  Action 

James  W.  Glosser.  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  an 
emergency  situation  exists,  which 
warrants  publication  of  this  interim  rule 


without  prior  opportunity  for  public 
comment.  Because  Imported  ratites 
could  be  infested  with  ectoparasites  that 
could  spread  heartwater  and  East  Coast 
Fever  in  the  United  States,  it  is 
necessary  to  act  immediately  to  control 
the  spread  of  these  diseases. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
emergency  conditions,  there  is  good 
cause  under  5  U.S.C.  553  to  make  it 
effective  upon  signatiu'e.  We  will 
consider  comments  that  are  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register  iacluding  discussion  of 
any  comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291.  and  we  hate  determined  that  it  is 
not  a  "major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  v»nth  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  interim  rule  on  small 
entities. 

We  are  prohibiting  the  importation  of 
ratites  (cassowaries,  emus,  ostriches 
and  rheas)  into  the  United  States 
because  we  have  determined  that 
imported  ratites  may  be  infested  with 
ectoparasites  capable  of  transmitting 
heartwater  and  East  Coast  Fever,  highly 
morbid  diseases  that  do  not  currently 
exist  in  the  United  States,  and  that 
affect,  cattle,  sheep,  goats  and  other 
ruminants.  In  accordance  with  21  U.S.C. 
134c.  the  Secretary  of  Agriculture  is 
authorized  to  promulgate  regulations 
prohibiting  the  movement  into  the 
United  States  of  animals  likely  to 
introduce  or  disseminate  any 
communicable  animal  disease. 

This  rule  affects  primarily  ostrich 
importers  and  domestic  ostrich 


breeders.  There  are  currently  about 
5,000  ostriches  being  raised 
commercially  in  the  United  States, 
owned  by  between  500  and  ISM 
different  persons  and  businesses,  most 
of  which  are  small  entities.  Apparentiy 
none  of  these  owners  currently  depend 
on  the  sale  of  ostrich  products  for  a 
significant  part  of  their  income.  It  will  be 
several  years  before  most  of  these 
entities  could  make  any  profit  selling 
ostrich  products,  due  to  the  time  needed 
to  increase  their  flock  sizes  and  the 
current  lack  of  tanneries  and  other 
processing  facilities  prepared  to  deal 
with  ostrich  products.  For  the  near 
future,  most  profits  associated  with 
ostriches  will  come  from  the  sale  of 
breeding  pairs  of  ostriches.  This  rule 
will  not  limit  tiie  sale  of  ostriches  by 
current  owners  and  breeders,  although  it 
may  encoiu-age  increases  in  their  price 
by  eliminating  imported  ostriches  as  a 
source  of  new  stock. 

The  primary  persons  affected  by  this 
rule  are  approximately  25  importers  and 
brokers  in  the  business  of  importing 
ostriches.  This  interim  ride  could  have  a 
significant  economic  Impact  on  these 
businesses,  most  of  which  are  small 
entities.  Tliese  importers  and  brokers 
imported  approximately  600  ostriches  in 
fiscal  year  1988,  and  have  imported 
approximately  1.000  ostridies  to  date  in 
fiscal  year  1989.  Moat  of  the  osbiches 
imported  were  sold  as  breeding  pairs,  at 
a  price  of  $40,000  to  $80,000  per  pair. 
Most  of  these  importers  and  brokers 
also  import  otiier  products  in  addition  to 
ostriches,  ff  tiiese  entities  remain  in  die 
import  business  tiiey  will  have  to  shift  to 
importing  only  products  other  than 
osUlches.  and  will  probably  make  less 
profit  per  unit  imported.  We  do  not 
anticipate  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  interim  rule  will  not  result  in  any 
sign^cant  increase  in  reporting, 
recordkeeping,  or  compliance 
requirements. 

As  alternatives  to  prohibiting  the 
importation  of  ratites.  we  have 
considered  allowing  ratites  to  be 
imported  only  after  they  have  been 
treated  widi  a  pesticide  to  destroy 
ectoparasities.  This  alternative  was 
rejected  because  at  the  present  time  we 
do  not  have  an  approved  treatment  to 
destroy  ectoparasites  on  ratites.  and 
because  at  the  present  time  we  have  not 
established  whether  ratites  formerly 
infested  with  ectoparasites  harboring 
heartwater  and  East  Coast  Fever  agents 
are  capable  of  spreading  these  diseases. 
e.g..  through  subsefuent  infestation  witii 
domestic  ectoparasites.  We  also 
considered  taking  no  action  and 
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allowing  importation  of  ratites  to 
proceed.  This  alternative  was  rejected 
because  it  would  allow  a  significant  risk 
of  introducing  and  disseminating 
heartwater  and  East  Coast  Fever. 

We  encourage  the  submission  of 
written  comments  on  our  Initial 
Regulatory  Flexibility  Analysis. 
Comments  may  be  sent  to  Chief. 
5®8jJa'o'y  Analysis  and  Development 
™  APHIS.  USDA  Room  866.  Serai 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  80- 
123.  Comments  received  will  be 
considered  in  die  preparation  of  the 
Final  Regulatory  FlexibUity  Analysis 
prepared  for  tills  rule. 

Paperworic  Reduction  Act 

The  regulations  in  this  subpart  contain 
no  new  information  collection  or 
recordkeeping  requirements  under  tiie 
Paperwork  Reduction  Act  of  1980  r44 
U.S.C.3501e/se9.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372  which  requires 
mteigovemmental  consultation  witii 
State  and  local  officials.  (See  7  CFR  oart 
3015.  subpart  V.)  *^ 

List  of  Subjecto  in  9  CFR  Part  82 

Animal  diseases,  Canada,  Imports. 
Livestock  and  livestock  producte, 
Mexico,  Poultiy  and  poultry  products. 
Quarantine.  Transportation,  Wildlife. 


•  •  *  0 
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PART  92-HMPORTATK>N  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAINANIIIAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 

2l?i2S^'*^  ^^  CERTAIN         " 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  g  CFR  Part  92  is 
amended  as  follows: 

1.  The  autiiority  citation  for  Part  92 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1822;  19  UAC 1308: 21 
U^  C.  102-105.  111.  134..  134b,  life  1^" 

J  ,!?1A?*=  '*  "-S-C-  ^01:  '  CFR  2.17. 2.51, 
and  371^0). 

2.  to  8  92.1  the  foUowing  definition  is 
added  m  alphabetical  order: 

8*2.1    DeflnWons. 

*  *       •       •       • 

Ratites.  Cassowaries,  emus,  osbiches. 
and  rheas. 

•  •       •       •       « 

8*2.2  [AniMidsd] 

^;J.fI^'?\  ^^  °'  «"  '•  redesignated 
as  (b)(2)  and  the  phrase  "other  tiian 


ratites  is  added  immediately  foUoMring 
Uie  phrase  "Birds  from  Canada";  a  new 
paragraph  (b)(1)  is  added  to  read  as 
follows: 

•  •       •       .       . 

(b)(1)  In  order  to  protect  domestic 
ruminants  of  tiie  United  States  from 
heartwater  and  East  Coast  Fever  borne 
by  ectoparasites,  the  importation  of 
ratites  into  the  United  Stetes  is 
prohibited. 

•  *        •       *       « 

8*2.4    [AlMndMl] 

4.  In  paragraph  (e)  of  8  92.4.  the 
phrase  ".  otiier  tiian  ratites."  is  inserted 
immediately  foUowing  the  word 
"pigeons"  in  the  intivductory  text 

•  •        •        ♦       , 

Done  in  Washington.  DC,  this  15th  day  of 
August  1969. 

Uuiy  B.  Slagle. 

Acting  Administrator.  Animal  and  Plant 
Heaith  Inspection  Service. 

(FR  Doc  89-19602  Filed  8-UM9: 8:45  am] 
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gJJJ  CREDIT  SYSTEM  ASSISTANCE 

12  CFR  Part  1300 

Wjdotur*  of  RecordK  Frwadom  of 
imormation  Act  and  Privacy  Act 

AOWCy:  Farm  Credit  System  Assistance 
Board. 

ACTKM:  Final  rule. 


•tMnuilv:  The  Farm  Credit  System 
Assistance  Board  (Assistance  Board) 
®aopts  final  regulations  implementing 
the  Freedom  of  Information  Act  (FOIA) 
5  U.S.C.  552,  and  the  Privacy  Act  of  1974. 
(Privacy  Act).  5  U.S.C.  552a. 
EFKCnVE  DATt  August  21, 1989. 

TOR  RjRTHn  mromiATioN  contact: 
KaUileen  M.  Mullarkey  (Deputy  General 
Counsel)  or  Christine  Pembroke 
(Attorney)  at  202-737-0255. 
•WlO^NTARV  INFOmiATION:  The 

Assistance  Board,  as  an  "agency"  as 
defined  in  die  FOIA  and  Uie  Privacy 
Act  is  subject  t&tiie  requiremente  of 
tiiese  two  stetiites  with  respect  to 
certain  records.  However,  pursuant  to  12 
U.S.C.  2278a-ia  regulations,  policies, 
procedures,  guidelines  or  stetements 
issued  by  die  Assistance  Boaid  and 
records  related  to  tiieir  promulgation  or 
enforcement  are  not  subject  to  Uie  FOIA 
and  or  die  Privacy  Act  Accordingly, 
these  maUers  are  not  included  witiiin  or 
covered  by  tiiese  implementing 
regulations. 

Similariy.  pursuant  to  12  UAC  2278a- 
10.  die  Assistance  Board  is  not  required 


to  follow  die  requirements  of  the 
Adminisb«Hve  Procedure  Act  (APA) 
wiUi  respect  to  notice  and  comment  on 
rulemaking.  However,  in  die  interest  of 
mforming  Uie  public  of  tiie  procedures 
for  obtaining  Assistance  Board  records 
Uiat  are  subject  to  die  FOIA  and  tiie 
Privacy  Act  die  Assistance  Board  is 
publishing  these  implementing 
regulations.  The  Assistance  Boards 
determination  in  tiiis  instance  is  not  and 
should  not  be  construed  as  a 
determination  that  it  is  subject  to  the 
notice  and  comment  requirements  of  die 
APA. 

The  Assistance  Board  has  determined 
Uiat  this  regulation  is  not  a  major  rule 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an  effect 
on  die  economy  of  $100  million  or  more 
or  odierwUe  meet  die  tiireshold  criteria. 
Therefore,  the  preparation  of  a 
regulatory  Impact  analysis  is  not 
required. 

This  regulation  does  not  require  use  of 
a  form,  nor  does  it  otherwise  involve  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  44  U.S.C. 
3501-3520. 

List  of  Subjects  in  12  CFR  Part  130S 

Freedom  of  Information  Act  and 
Privacy  Act 

Tide  12  of  die  Code  of  Federal 
Regulations  is  amended  by  establishing 
Chapter  Xni  consisting  of  part  1300  to 
read  as  follows: 

CHAPTER  Xill-f ARM  CREOTT  SYSTEM 
ASSISTANCE  BOARD 

PART  1300-DISCLOSURE  OF 
RECORDS:  FREEDOM  OF 
INFORMATION  ACT  AND  PRIVACY 
ACT 


— • — '*^PIsrtosureof 

RMonls  Under  the  FfMtfom  of  bifonnMen 

90C> 

1300.1  General. 

1300.2  Exclusions. 

1300.3  Requirements  pertaining  to  requests. 

1300.4  Responses  to  requests. 

1300.5  Business  information. 

1300.6  Administrative  appeals. 

1300.7  Pees. 

1300.8  Other  rights  and  services. 

8«*part  B-Proteetloo  Of  Privacy  and 

Aeeese  to  indMdul  Records  Under  the 
PrIvwyActof  1974 

1300.9  General. 

1300.10  Exclusions. 

130011  Records  in  exempt  systems  of 
records. 

130012  RequesU  for  notification  of  whether 
records  exist. 

1300.13    Responses  to  requests  for 

notification  of  the  existence  of  records. 


BEST  COPY  AVAILABLE 


FtlftrfR^fr  /  Vol.  54.  No.  160  /  Monday.  August  21.  1989  /  Rules  and  RgdgHgns 


130ai4    AdninistntiwaappMteEmB  denials 
of  raquMta  for  notification  of  tbt 
exiatence  of  records. 

IMOLIS    ReqvMt  for  aeceM  to  records. 

laOOLie   Rwponswto  rmnsstt  foraccew  to 


130037   Aoossstoi 

1300.1S   Fissforacoesstai 

1300.19   AdplnistiatlvtsppMb  ban  denials 

of  access  to  leoords. 
130a20   Re<|wst  for  coirectioD  of  records. 
1300l2I    Responses  to  recywsts  for  correction 

of  records. 
130022   Reocrds  not  SDbfect  to  correction. 
1300J8    AdmUiislieUve  appeals  bon 

dstanBinatlon  not  to  eocreet  reoords. 
1300.24    Request  for  accounting  of  record 

disclosures. 
1300^    Notice  of  disclosure  under 

compulsory  legal  process  and 

emergencies. 
laoOJB   Bnployae  standards  of  conduct 
1300.27   OOwr  rights  and  senrioee. 

fliiJMllll  niTfrr  582. 5U.S.C U2a,  12 
U^C  227to-ia 

Subpwt  A-ProMduTM  tar  DiteioMir* 
of  R«oords  Under  tlw  FrMdom  of 
IntofiMlloii  Act 


{138011 

(a)  Thi»  Nbpart  eontaint  Ae 
regulations  of  the  Farm  Credit  Syttem 
Assistance  Board  implementing  the 
Freedom  of  Information  Act  (TOIAH.  5 
U.S.C.  552,  and  Exeontlve  Order  12800, 
with  respect  to  Assistance  Board 
records  that  are  subject  to  the  FOIA. 
Information  cnstomarily  furnished  to  the 
public  in  die  regular  course  of  die 
performance  of  official  duties  will  be 
furnished  to  the  public  without 
complying  with  this  subpart,  provided 
that  the  furnishing  of  such  information 
would  not  violate  any  applicable  laws 
or  regulations.  To  the  extent  permitted 
by  other  laws,  the  Farm  Credit  System 
Assistance  Board  will  also  consider 
making  available  records  which  it  is 
permitted  to  withhold  under  the  FOIA  if 
it  detemines  that  such  dtscloaoies 
would  be  in  the  public  interest 
However,  the  fact  that  an  exemption  is 
not  applied  by  the  Assistance  Board  in  a 
particidar  cao^  will  have  no  precedential 
significance  in  other  cases. 

(b)  As  used  in  this  subpart,  the 
following  terms  shall  have  tiM  following 
meanings: 

(1)  "Agency"  as  defined  in  5  US.C. 
551  and  552. 

(2)  "Appeal"  means  die  appeal  by  a 
requester  of  an  adverse  determination  of 
the  request,  as  described  in  6  U.S.C  552. 

(3)  "Assistance  Board"  means  die 
Farm  Credit  System  Assistance  Board. 

(4)  "Business  information"  means 
trade  secrets  or  other  commercial  or 
financial  information. 

(5]  "Bushiess  submitter"  means  any 
person  or  entity  who  provides  business 
information  to  the  Assistance  Board  and 


who  has  a  proprietory  interest  in  the 
information. 

(6)  "FOIA  Appeals-Officer"  means  the 
Assistance  Board  en^>loyee  designated 
by  the  Assistance  Board  as  the  Freedom 
of  Information  Act  Appeals  Officer. 

(7)  "Request"  meaas  any  request  for 
records  made  pursuant  to  5  U.S.C.  552. 

(8]  "Requester"  means  any  person 
who  makes  a  request  to  the  Assistance 
Board  for  records  pursuant  to  5  U5.C. 
552. 

(9)  "Exemptions"  means  those  matters 
to  which  the  provisions  of  5  U.S.C.  552 
do  not  apply. 

(10)  "Record"  means  any  document  or 
information,  in  any  brm.  in  the 
possession  of  the  Aasistance  Board. 

(c)  Requests  and  appeals  submitted 
under  this  subpart  will  be  processed  and 
responded  to  in  accordance  with  the 
time  limits  and  exemptions  set  forth  in 
the  FOIA  and  this  sabpart,  unless  there 
are  exceptional  circumstances  as 
provided  in  5  U.S.C.  552.  The  Assistance 
Board  will  notify  a  oequester  whenever 
it  is  unable  to  process  or  respond  to  the 
request  or  appeal  within  the  time  limits 
established  by  die  FOIA  and  Uiis 
subpart.  Requests  and  appeals  will  be 
processed  and  responded  to  in  their 
approximate  order  of  receipt,  to  the 
extent  consistent  with  sound 
administrative  praOtice. 


§1300^   Exduakma 

(a)  Pursuant  to  U  U.S.C.  2278a-ia 
regulations,  policies,  procedures, 
guidelines  or  statements  issued  by  the 
Assistance  Board  and  records  related  to 
their  promulgation  or  enforcement  are 
not  subiect  to  die  90IA  and,  dierefore, 
are  not  included  within  or  covered  by 
diese  implementini  regulations. 

(b)  Pursuant  to  12  U.S.C  2278a-ia  die 
Assistance  Board  fe  not  subject  to  the 
requiremenU  of  5  y.S.C  562(a)  (1)  and 
(2).  I 

S 1300 J   Roqulrsinants  partaMng  to 
requests. 

(a)  How  made  and  addressed.  A 
request  under  this  subpart  for  a  record 
in  the  possession  of  the  Assistance 
Board  is  to  be  made  in  writing,  signed 
by  the  requester  and  addressed  to  the 
Assistance  Board  at  1301  Pennsylvania 
Avenue  NW.  Suite  702.  Washhigton.  DC 
20004.  Both  the  envelope  and  the  request 
must  be  clearly  marked:  "Freedom  of 
Information  Act  Request."  A  request 
shall  also  state  in  which,  if  any,  of  die 
categories  set  forth  in  1 1300.7(b)(5}-(8) 
the  requester  fits. 

(b)  Reasonable  description  of  records. 
A  request  must  dsscribe  die  recOTds 
sought  in  sufficieat  detail  to  enable  the 
Assistance  Board  personnel  to  locate 
the  records  with  a  reasonable  amount  of 


effort.  Whenever  possible,  a  request 
should  include  specific  htformation 
about  each  record  sou^t  sadi  as  the 
date,  tide  or  name,  author,  recipient  and. 
subject  matter  of  die  record.  In  addition, 
if  die  request  seeks  recofds  pertafaiing  to 
pending  litigation,  die  request  should 
indicate  the  title  of  the  case,  the  court  in 
which  the  case  was  filed,  and  die  nature 
of  die  case.  If  die  Assistance  Board 
determines  that  die  request  does  not 
reasonably  describe  the  records  sought, 
the  Assistance  Board  wtl  eidier  advise 
the  requester  what  additional 
information  is  needed  at  otherwise  state 
why  the  request  is  deficient. 

(c)  Response  address.  A  request  must 
set  forth  the  address  where  the 
requester  wants  to  be  notified  about 
whether  or  not  the  request  will  be 
granted. 

(d)  Inspection  or  copy.  A  request  must 
state  whether  die  requester  wishes  to 
hispect  die  records  or  desires  to  have  a 
copy  made  and  furnished  without  first 
inspecting  them. 

(e)  Agreement  to  pay  fees.  A  request 
must  state  whether  die  requester  is 
seeking  a  reduction  or  waiver  of  fees 
(see  1 130a7(e)).  Unless  a  waiver  of  fees 
is  requested,  die  filing  of  a  request  under 
diis  subpart  shaD  be  daemed  to 
constitute  an  agreement  by  the  requester 
to  pay  all  applicable  fees  charged  under 
S  1300.7  of  tlds  subpart;  up  to  $25.00. 
When  filing  a  request,  a  requester  may 
specify  a  willii^ness  to  pay  a  greater 
amount  if  applicable.  If  it  is  esttanated 
diat  die  applicable  feet  wOl  be  greater 
dian  $25i»,  the  requester  will  be  so 
advised  and  asked  to  agree  to  pay  diis 
amount,  unless  die  re<|ue8ter  has  so 
hidicated  hi  die  request 

(f)  Date  of  receipt  of  request  A 
request  will  be  considared  to  have  been 
received  for  purposes  of  this  subpart  on 
die  later  of  die  dates  on  which: 

(1)  The  requirements  of  this  section 
have  been  satisfied  and,  where 
applicable, 

(2)  The  requester  has  agreed  ta  writing 
to  pay  die  fees  due  in  accordance  widi 
S  130a7  of  this  subpart  if  greater  dian 
$25,  or 

(3)  The  fees  have  been  waived  in 
accordance  widi  { latOJ  of  diia  subpart. 


or 

(4)  Payment  in  advance  has  been 
received  from  the  requester,  when 
required  in  accordanoe  with  \  1300.7  of 
this  subpart. 

S130a4   Responses  to  rsquestSb 

(a)  Granting  a  request  If  the 
Assistance  Board  makes  a 
determination  to  grant  a  request  in 
whole  or  in  part  die  Assistance  Board 


vK  Y^^j,, 
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vjlU  so  notify  tiie  requester  in  writina. 
The  notice  will  include: 

(1)  The  name  of  die  person 
responsible  for  die  decision; 

(2)  A  description  of  die  manner  ta 
which  die  record  will  be  disclosed, 
whedier  by  providing  a  copy  of  die 
record  to  die  requester  or  by  making  a 
copy  of  die  record  available  to  the 
requester  for  taspection  at  a  reasonable 
time  and  place.  The  procedure  for  such 
an  taspection  shall  not  unreasonably 
disrupt  die  operations  of  die  Assistance 
Board;  and 

(3)  A  statonent  of  any  fees  to  be 
charged  ta  accordance  widi  die 
Pfoyisions  of  S  1300.7  of  diis  subpart. 

(b)  Denial  of  a  request  If  tiie 
Assistance  Board  makes  a 
determtaation  to  deny  a  request  ta 
whole  or  ta  part,  die  requester  %vill  be  so 
notified  ta  writing.  The  notice  will 
taclude: 

(1)  The  name  of  die  person 
responsible  for  die  denial; 

(2)  A  brief  statement  of  die  reason  or 
reasons  for  die  denial,  tacluding  die 
FOIA  exemption  or  exemptions  relied 
upon  ta  denying  the  request: 

(3)  A  statement  diat  die  denial  may  be 
appealed  under  S  1300.6  of  diis  subpart 
and  a  description  of  die  requirements  of 
that  section;  and 

(4)  A  statement  of  any  fees  charged  ta 
accordance  widi  die  provisions  of 
§1300.7  of  diis  subpart. 

(c)  Segregable  portions  of  records. 
Release  of  portions  of  a  record  may  be 
denied,  leaving  die  remaining 
reasonably  segregable  portions  subject 
to  release.  However,  diese  portions  will 
be  released  only  if  tiie  meaning  is  not 
distorted  by  deletion  of  die  denied 
portions  and  when  it  reasonably  can  be 
assumed  diat  a  skilUul  and 
knowledgeable  person  could  not 
reconstruct  die  deleted  information. 
When  a  record  is  denied  ta  whole,  die 
response  advising  die  requester  of  diat 
determtaation  will  specifically  state  diat 
it  is  not  reasonable  to  segregate  portions 
of  the  record  for  release. 

(d)  Record  cannot  be  located  or  has 
been  destroyed.  If  a  requested  record 
cannot  be  located  or  is  known  or 
believed  to  have  been  destioyed  or 
odierwise  disposed  of.  die  Assistance 
Board -will  so  notify  die  requester  ta 
writing.  The  requester  will  also  be 
notified  of  any  fees  chaigfed  ta 
accordance  widi  die  provisions  of 
S  1300.7  of  diis  subpart 

S1300.5   BusinasslnforaiBUuit 

(a)  In  general.  Business  information 
provided  to  die  Assistance  Board  by  a 
bustaess  submitter  wiU  not  be  disclosed 
pursuant  to  a  FOIA  request  except  in 
accordance  writii  diis  section. 
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(b)  Notice  to  business  submitters.  (1) 
The  Assistance  Board  will  provide  a 
bustaess  submitter  widi  prompt  written 
notice  of  receipt  of  a  request 
encompassing  iU  bustaess  information 
whenever  required  under  paragraph  (c) 
of  tills  section,  and  except  as  U  provided 
ta  paragraph  (g)  of  diis  section.  Such 
written  notice  wUl  eidier  describe  die 
exact  nahire  of  die  bustaess  information 
requested  or  provide  copies  of  die 
records  or  portions  diereof  containing 
me  bustaess  information. 

(2)  When  notice  is  given  to  a  bustaess 
submitter  under  diis  section,  die 
requester  will  be  advised  diat  such 
notice  has  been  given  to  die  bustaess 
submitter.  The  requester  wiU  be  fiulher 
advised  diat  a  delay  ta  responding  to 
the  request  may  be  considered  a  denial 
of  access  to  records  and  diat  die 
requester  may  proceed  widi  an 
administi-ative  appeal  or  seek  judicial 
review,  if  appropriate.  However,  die 
requester  will  be  tavited  to  agree  to  a 
voluntary  extension  of  time  so  diat  die 
Assistance  Board  may  review  die 
bustaess  submitter's  objection  to  die 
disclosure. 

(c)  When  notice  is  required.  (1)  The 
Assistance  Board  will  provide  a 
bustaess  submitter  widi  notice  of  receipt 
of  a  request  for  buiness  information 
whenever 

(i)  The  bustaess  information  is  subject 
to  a  prior  express  written  commitment 
of  confidentiality  given  by  die 
Assistance  Board  to  die  bustaess 
submitter; 

(ti)  The  bustaess  submitter  has  ta 
good  faidi  designated  die  information  as 
commerically  or  financially  sensitive 
information;  or 

(iii)  The  Assistance  Board  has  reason 
to  beUeve  diat  disclosure  of  die  bustaess 
taformation  may  result  ta  commercial  or 
ftaancial  tajury  to  die  bustaess 
submitter. 

(2)  Notice  of  receipt  of  a  request  for 
bustaess  information  wiU  be  given  for  a 
period  of  not  more  dian  die  time  die 
Assistance  Board  is  ta  existence  or  ten 
years  after  die  date  of  submission, 
whichever  is  earlier.  If  tiie  Assistance 
Board  is  ta  existence  and  die  business 
submitter  requests  and  provides 
acceptable  justification,  die  Assistance 
Board  will  consider  a  specific  notice 
period  of  greater  duration. 

(3)  Whenever  possible,  die  bustaess 
submitter's  claim  of  confidentiality 
should  be  supported  by  a  statement  by 
the  bustaess  submitter  or  certification 
by  an  officer  or  audiorized 
representative  of  die  bustaess  submitter 
that  the  information  in  question  is  ta 
fact  confidential  commercial  or  financial 
information  and  has  not  been  disclosed 
to  die  public 


(d)  Opportunity  to  object  to 
disclosure.  A  bustaess  submitter  will  be 
afforded  10  working  days  from  die  date 
of  receipt  of  die  notice  provided 
pursuant  to  tiiis  section  widita  w*ich  to 
provide  the  Assistance  Board  witfi  a 
detailed  statement  of  any  objection  to 
disclosure.  (It  is  assumed  for  die 
purpose  of  diis  paragraph  diat  receipt 
occurs  widita  three  calendar  days  of 
proper  maiUng.)  Such  statement  shall 
specify  all  grounds  for  widdiolding  any 
of  the  taformation  under  any  exemption 
of  the  FOIA  and,  ta  the  case  of 
Exemption  4,  shall  demonstivte  why  die 
information  is  contended  to  be  a  b-ade 
secret  or  commercial  or  financial 
information  diat  is  privileged  or 
confidential.  Information  provided  by  a 
business  submitter  pursuant  to  diis 
paragraph  may  itself  be  subject  to 
disclosure  under  die  FOIA. 

(e)  Notice  of  intent  to  disclose.  The 
Assistance  Board  will  consider  carefully 
a  bustaess  submitter's  objections  and 
specific  grounds  for  nonJiiclosure  prior 
to  determining  whetiier  to  disclose  die 
business  information.  Whenever  die 
Assistance  Board  decides  to  disclose 
bustaess  information  over  the  objection 
of  a  business  submitter,  die  Assistance 
Board  will  forward  to  die  business 
submitter  a  written  notice  which  will 
taclude: 

(1)  A  statement  of  die  reasons  for 
which  die  bustaess  submitter's 
disclosure  objections  were  not 
sustained; 

(2)  A  description  of  the  business 
information  to  be  disclosed:  and 

(3)  A  specified  disclosure  date. 
Such  notice  of  tatent  to  disclose  wdl 

be  forwarded  a  reasonable  number  of 
days,  as  circumstances  permit  prior  to 
the  specified  date  upon  which  disclosure 
is  intended.  A  copy  of  such  disclosure 
notice  will  be  forwarded  to  die 
requester  at  the  same  time. 

(f)  Notice  of  FOIA  lawsuit  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  bustaess  information 
covered  by  paragraph  (c)  of  this  section, 
die  Assistance  Board  will  promptiy 
notify  tiie  bustaess  submitter. 

(g)  Exceptions  to  notice  requirements. 
The  notice  requirements  of  this  section 
do  not  apply  if: 

(1)  The  Assistance  Board  determines 
diat  die  information  should  not  be 
disclosed; 

(2)  The  information  lawfully  has  been 
published  or  otiierwise  made  available 
to  the  public; 

(3)  Disclosure  of  the  information  is 
required  by  Uw  (otaer  dian  5  U.S.C 
552); 
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(4)  The  information  was  acquired  in 
tha  ooorse  of  a  lawfal  investigation  of  a 
possible  violation  of  crtminal  law; 

(5]  Disclosure  is  required  by  sn 
Assistants  Board  rule  that 

(i)  Was  adopted  punnant  to  notice 
and  pubUc  coanment; 

(ii)  Specifies  narrow  classes  of 
records  submitted  to  the  Assistance 
Board  that  are  to  be  released  under  the 

FOIA;and 

(iii)  Ftovides  hi  exceptional 
circumstances  for  notice  when  the 
business  submitter  provides  written 
justification,  at  the  thne  the  business 
information  is  submitted  or  a  reasonable 
time  thereafter,  that  disclosure  of  the 
business  information  could  reasonably 
be  expected  to  cause  substantial 
competitive  harm; 

(6}  The  information  requested  is  not 
designated  by  ttie  business  submitter  as 
exempt  from  disclosure  in  accordance 
with  tUs  section  when  the  business 
submitter  had  an  opportunity  to  do  so  at 
tlie  time  of  submission  of  the 
information  or  a  reasonable  time 
thereafter,  unless  the  Assistance  Board 
has  substantial  reason  to  believe  that 
disclosure  of  the  infonnation  would 
result  in  competitive  harm;  or 

(7)  The  designation  made  by  die 
business  submitter  in  accordance  with 
this  section  appeera  obviously  frivolous, 
except  that,  is  such  case,  the  Assistance 
Board  will  provide  die  business 
submitter  widi  written  notice  of  any 
final  administrative  disclosure 
determination  within  a  reasonable 
number  of  days  prior  to  the  specified 
disclosure  date. 


(4)  Set  forth  the  address  where  the 
requester  desires  to  be  notified  of  the 
determination  on  appesl; 

(5)  Specify  die  date  of  the  initial 
request  and  the  date  of  the  letter 
denying  the  initial  request;  and 

(6)  Slate  any  supporfing  arguments  for 
overturning  the  initial  determination. 

(c)  Date  of  receipt  of  appeal.  An 
appeal  will  be  considered  to  have  been 
received  for  purposes  ef  this  subpart 
when  the  requirements  of  this  section 
have  been  satisfied. 

(d)  Form  of  action  o»  appeal.  (1)  The 
disposition  of  an  appeal  will  be  in 
writing.  A  decision  aftrming  in  whole  or 
in  part  the  denial  of  request  a  will 
include: 

(i)  A  brief  statement  of  the  reason  or 
reasons  for  die  affirmsnce.  including  the 
FOIA  exemption  or  e^iemptions  relied 
upon; 

(ii)  The  name  of  the  person 
responsible  for  the  decision  on  appeal; 

and 

(iii)  A  statement  diat  judicial  review 
of  the  denial  is  available  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  pursuant  to  12  U.S.C.  2278a-3. 

(2)  If  the  denial  of  a  request  is 
reversed  on  appeal  Ae  requester  will  be 
so  notified  in  writing  and  die  request 
will  be  processed  promptly  in 
accordance  with  the  decision  on  appeal. 


S  130(L6    Administrative  I 

(a)  In  general.  When  a  request  for 
access  to  records  has  been  denied  in 
vkhole  or  tai  part,  or  when  the  Assistance 
Board  fails  to  respond  to  a  request 
within  the  time  limits  set  forth  fai  the 
FOIA,  the  requester  msy  appeal  the 
denial  of  die  request  to  die  FOIA 
Appeals  Officer  within  30  calendar  days 
of  the  requester's  receipt  of  a  notice 
denying  the  request. 

(b)  Aum  and  eoatent  of  notice  of 
appeal.  A  notice  of  sppeal  shalb 

(1]  Be  made  in  vrriting  and  rigned  by 
the  requester. 

(2)  Be  addressed  to  dts  FOIA  Appeals 
Officer.  Assistance  Board.  1301 
Pennsylvania  Avenue  NW.,  Suite  702. 
Washhigton.  DC  20004.  Bodi  die 
envelope  and  the  notice  of  appeal  must 
be  clearly  marked:  "Freedom  of 
Information  Act  Appeal." 

(3)  Reasonably  describe,  tai 
accordance  with  S  1300.3(b)  of  dils 
subpart,  the  records  sabfect  to  the 
denial  of  accsss  to  which  an  appeal  is 
being  taken; 
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(a)  In  general.  Veen  pursuant  to  5 
U.S.C.  552  will  be  assessed  according  to 
the  schedule  contained  in  this  section 
for  services  rendered  in  processing  and 
responding  to  requests  for  records  under 
this  subpart.  All  fees  so  assessed  will  be 
charged  to  the  requester,  except  where 
the  charging  of  fees  is  limited  under  this 
section  or  where  a  waiver  or  reduction 
of  fees  is  granted  under  diis  section.  All 
applicable  fees  must  be  received  before 
copies  of  the  requested  records  are 
made  available  to  the  requester. 
Requestera  shall  pay  fees  by  chedc  or 
money  order  made  payable  to  the 
Assistance  Board  and  indicate  die 
request  for  which  payment  is  made. 

(b)  Definitions.  For  die  purpose  of  diis 
section: 

(1)  The  term  "direct  costs"  means 
those  expenditures  which  the 
Assistance  Board  aetually  incurs  in 
searching  for  and  duplicating  (and.  in 
the  case  of  commereial  use  requestere. 
reviewing)  records  lo  respond  to  a  FOIA 
request.  Direct  costs  Include,  for 
example,  die  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee  plus  18  percent  of 
diat  rate  to  cover  benefits)  and  the  cost 
of  operating  duplicating  machinery.  Not 
included  in  direct  costs  are  overhead 
expenses  such  as  costs  of  space  and 


heating  or  lighting  of  die  facility  in 
which  the  records  are  stored. 

(2)  The  term  "search"  includes  all  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  intluding  page- 
by-page  or  Une-by-Iine  identification  of 
material  within  documents. 

(3)  The  term  "duplication"  refere  to  a 
process  of  making  a  copy  of  a  record 
necessary  to  respond  to  a  FOIA  request. 
Such  copies  can  take  die  form  of  paper, 
copy,  microform,  audio-visual  materials, 
or  machine-readable  docisnentation 
(e.g.,  magnetic  tape  or  disk)  among 
others.  The  copy  provided  shall  be  in  a 
form  diat  is  reasonably  usable  by 
requesters. 

(4)  The  term  "review"  refers  to  die 
process  of  examining  a  record  located  in 
response  to  a  request  in  order  to 

.  determine  whether  any  pertion  of  it  is 
permitted  to  be  widiheld.  It  also 
includes  processing  any  record  for 
disclosure.  e.g..  doing  all  that  is 
necessary  to  excise  it  and  otherwise 
prepare  it  for  release.  Review  costs  shall 
be  recoverable  even  where  there 
ultimately  is  no  disclosure  of  a  record. 
Review  tinw  does  not  indude  time  spent 
resolvii^  general  legal  os  poUcy  issues 
regarding  the  application  of  exemptions. 
(5)  The  term  "commerdal  use"  refen 
to  a  request  from  or  on  behalf  of  one 
who  seeks  faifcmnation  for  a  use  or 
purpose  that  furthere  die  ccnnmercial, 
ti-ade.  or  profit  interests  of  die  requester 
or  the  person  on  whose  behalf  the 
request  is  maile,  which  dan  include 
furdiering  those  interests  through 
litigation.  Where  the  droumstances  of  a 
request  suggest  diat  die  requester  will 
put  the  records  sought  to  a  commercial 
use,  either  because  of  the  nature  of  the 
request  itself  or  because  die  Assistance 
Board  has  reasonable  cause  to  doubt  a 
requester's  stated  use.  the  Assistance 
Board  wUl  provide  die  requester  a 
reasonable  opportunity  to  submit  further 
clarification. 

(6)  The  term  "edocatfanal  tastitutfon" 
refers  to  a  preschool,  a  puUic  or  private 
elementary  or  secondary  sdiool.  an 
institution  of  undergraduate  hi^er 
education,  an  histitutiot  of  graduate 
higher  education,  an  institution  of 
professional  education,  and  an 
institution  of  vocational  education 
whidi  operates  a  program  or  programs 
of  scholarly  research.  Tte  be  eligible  for 
inclusion  hi  diis  category,  a  requester 
must  show  that  die  request  is  being 
made  as  authorized  by  gnd  under  the 
auspices  of  a  qualifying  institution  and 
diat  die  records  are  not  sought  for  a 
commercial  use  but  are  sought  in 
furtherance  of  scholarly  research. 

(7)  The  term  "noncommercial 
scientific  institution"  refere  to  an 
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instihition  that  is  not  operated  on  a 
"commercial"  basis  as  diet  term  is 
referenced  in  paragraph  (a)(5)  of  diis 
section,  and  which  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  die  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  mdustry.  To  be  eligible  fw 
inclusion  in  tins  category,  a  requester 
must  show  tiiat  die  request  is  being 
made  as  audiorized  by  and  under  the 
auspices  of  a  qualifying  mstitution  and 
niat  the  records  are  not  sought  for  a 
commercial  use  but  are  sought  in 
furdierance  of  scientific  research. 

(8)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gadiering  news  for  an  entity 
that  is  or^ganized  and  operated  to 
publish  or  broadcast  news  to  die  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  of  current  interest  to  die 
pubhc.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large  and 
publishers  of  periodicals  (but  only  in 
those  instances  where  they  can  qualify 
as  disseminators  of  "news")  who  make 
tiieir  products  available  for  purchase  or 
subscription  by  the  general  public.  For 
"freelance"  journalists  to  be  regarded  as 
working  for  a  news  organization,  diey 
must  demonstrate  a  solid  basis  for 
expecting  publication  Omiugh  that 
organization;  a  pubUcation  contract 
would  be  Uie  clearest  proof,  but  die 
Assistance  Board  will  also  look  to  die 
past  publication  record  of  a  requester  in 
making  tiiis  determination.  To  be 
eligible  for  inclusion  in  this  category,  a 
requester  also  must  not  be  seeking  die 
requested  records  for  a  commercial  use. 
In  this  regard,  a  request  for  records 
supporting  the  news  dissemination 
function  of  the  requester  will  not  be 
considered  to  be  for  a  commercial  use. 

(c)  Chains.  In  responding  to  requests 
under  tiiis  subpart,  the  following  fees 
will  be  assessed,  unless  a  waiver  or 
reduction  of  fees  has  been  granted 
pursuant  to  paragraph  (e)  of  diis  section: 

(1)  Search,  (i)  No  search  fee  will  be 
assessed  with  respect  to  requests  by 
educational  institutions,  noncommercial 
scientific  institutions,  and 
representatives  of  the  news  media  (as 
defined  in  paragraphs  (b)  (6).  (7)  and  (8) 
of  this  section,  respectively).  Search  fees 
will  be  assessed  widi  respect  to  all  odier 
requests,  subject  to  die  lunitations  of 
paragraph  (d)  of  this  section, 
(ii)  Searches  other  than  for 
computerized  records.  Requesters  will 
be  charged  at  tiie  salary  rate(s)  (i.e.. 
basic  pay  plus  16  percent)  of  die 
employee(s)  making  the  search. 
However,  when  a  single  class  of 
personnel  is  used  exclushrely  (e.g.,  all 


administrative/dericaL  or  ad 
professional/executive),  an  avenge 
salary  (plus  16  percent)  may  be 
established  and  charged.  This  chai^ 
will  hiclude  bansportation  of  personnel 
and  records  necessary  to  the  search  at 
the  direct  costs. 

(iii)  Searches  for  computerized 
records.  For  computer  searches  at 
records,  which  may  be  undertaken 
through  die  use  of  existing  programming, 
requesters  will  be  charged  die  direct 
costs  of  die  search,  including  computer 
search  time,  runs  and  the  operator's 
salary  (basic  pay  plus  16  percent).  The 
fee  for  computer  printouts  will  be  the 
direct  costs. 

(2)  Review,  (i)  Review  fees  will  be 
assessed  witii  respect  to  only  diose 
requesters  who  seek  records  for  a 
commercial  use,  as  defined  ui  paragraph 
(bK5)  of  this  section.  Commercial  use 
requesters  will  be  charged  at  d'e  salary 
rate(8)  (i.e.,  basic  pay  plus  16  percent)  of 
the  employee(s)  making  die  review. 
However,  when  a  single  class  of 
personnel  is  used  exclusively  (e.g.,  all 
administrative/clerical,  or  aU 
professional/executive),  an  average 
salary  (plus  16  percent]  may  be 
estabUshed  and  charged. 

(ii)  Review  fees  will  be  assessed  only 
for  the  initial  record  review,  i.e.,  all  of 
die  review  undertaken  when  die 
Assistance  Board  analyzes  the 
applicability  of  a  particular  exemption 
to  a  particular  record  or  record  portion 
at  tile  initial  request  level.  No  charge 
will  be  assessed  for  review  at  the 
administrative  appeal  level  of  an 
exemption  aheady  applied.  However, 
records  or  record  portions  widiheld 
pursuant  to  an  exemption  that  is 
subsequenUy  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  otiier  exemptions  not 
previously  considered.  The  requester 
may  be  charged  the  costs  of  such  a 
subsequent  review,  particularly  where 
that  review  is  made  necessary  by  a 
change  of  circumstances. 

(3)  Duplication.  Duplication  fees  will 
be  assessed  with  respect  to  all 
requestere,  subject  to  the  Umitations  of 
paragraph  (d)  of  diis  section,  as  follows: 

(i)  For  a  paper  photocopy  of  a  record 
(up  to  8Vixi4")  die  fee  wdl  be  $.15  per 
page. 

(ii)  For  copies  produced  by  computer, 
such  as  tapes  or  printouts,  the  requester 
will  be  charged  the  duvet  costs  of 
producing  the  copy. 

(iii)  For  other  methods  of  duplication, 
die  requester  wUl  be  diaiged  die  direct 
costs. 

(4)  Inspection  of  documents.  Fees  for 
all  services  |»ovided  will  be  charged 
whenever  the  Assistance  Board  must 


make  copies  available  to  du  requester 
for  inspection. 

(5)  Other  services.  Apart  from  the 
odier  provisions  of  diis  section,  if  dM 
Assistance  Board  elects,  as  a  matter  of 
administrative  discretion,  to  coafdy 
wiUi  a  request  for  ■  special  service  or 
materials,  such  as  certifying  diat  recoids 
are  tine  copies  or  sending  then  otho- 
dian  by  ordinary  mail,  die  cfirect  costs  of 
providing  die  service  or  materials  will 
be  charged. 

(d)  Limitations  on  charging  fees.  (1) 
No  search  ot  review  fee  will  be  charged 
for  a  quarter-hour  period  uidess  more 
dian  half  of  diat  period  is  required  for 
search  or  review. 

(2)  Except  for  requesters  seeking 
records  for  a  commerdal  use  (as  defined 
hi  paragraph  (b)(5)  of  tiiis  section),  die 
Assistance  Board  will  provide  without 
charge: 

(i)  The  first  100  pages  of  duplication 
(or  its  cost  equivalent),  and 

(ii)  The  first  two  hours  of  search  (or  jts 
cost  equivalent). 

(3)  Whenever  a  total  fee  calculated 
under  paragraph  (c)  of  diis  section  is 
$8.00  or  less,  no  fee  will  be  chained 

(4)  The  provisions  of  paragraph  (d)(2) 
and  (3)  of  this  section  work  together.  For 
requesters  other  than  those  seeking 
records  for  a  commercial  use.  no  fee  will 
be  charged  unless  the  cost  of  search  in 
excess  of  two  houn  plus  the  cost  of 
duplication  m  excess  of  100  pages 
exceeds  $BJ)0. 

(e)  Waiver  or  reduction  of  fees.  (1) 
Request  for  a  waiva  or  reduction  of  fees 
will  be  considered  on  a  case  by  case 
basis.  In  making  its  determination 
whether  to  waive  or  reduce  fees,  the 
Assistance  Board  will  consider  whether 
disdosure  of  the  requested  information 
is  in  the  pubUc  interest  because 
furnishing  the  infonnation  is  likely  to 
contribute  significantiy  to  pubhc 
underetanding  of  the  operations  or 
activities  of  the  government  and  is  not 
primarily  in  the  commercial  interest  of 
the  requester. 

(2)  Requests  for  the  waiver  or 
reduction  of  fees  shall  l>e  made  in 
writing  and  shall  address  die  facton 
hsted  in  paragraph  (e)(1)  of  diis  section, 
as  they  apply  to  each  record  requested. 

(3)  Where  onfy  a  portion  of  die 
requested  records  satisfies  Uie  fadon 
hsted  in  para^aph  (eKl)  of  tiJs  section, 
a  waiver  or  reduction  will  be  granted 
only  as  to  that  portion. 

(0  Atotioe  of  anticipated  fees  in  excess 
ofSZSM.  When  the  Assistance  Board 
deternunes  or  estimates  tlMt  the  fees  to 
be  assessed  under  this  section  may 
amount  to  more  tha  tS&JOO,  the 
Assistance  Board  wiU  notify  die 
requester  as  soon  as  practicable  of  die 
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actual  or  estimated  amount  of  the  fees, 
imiess  the  requester  has  indicated  in 
advance  a  willingness  to  pay  fees  as 
high  as  those  anticipated.  In  cases 
where  a  requester  has  been  notified  that 
actual  or  estimated  fees  may  amount  to 
more  than  $25.00.  the  request  will  be 
deemed  not  to  have  been  received  until 
the  requester  has  agreed  to  pay  the 
anticipated  total  fee. 

(g)  Aggregating  requests.  When  the 
Assistance  Board  reasonably  believes 
that  a  requester  or  a  group  of  requesters 
acting  in  concert  is  attempting  to  divide 
a  request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  the  Assistance  Board  will 
aggregate  any  such  requests  and  charge 
accordingly.  Factors  that  will  be 
considered  include,  but  are  not  limited 
to.  whether  the  multiple  requests  are 
made  within  a  30-day  period  or  involve 
clearly  related  matters. 

(h)  Advance  payments.  (1)  If  the 
Assistance  Board  estimates  that  a  total 
fee  to  be  assessed  under  this  section  is 
likely  to  exceed  $250.00.  the  Assistance 
Board  may  require  the  requester  to 
make  an  advance  payment  of  an  amount 
up  to  the  entire  estimated  fee  before 
beginning  to  process  the  request. 

(2)  When  a  requester  has  previously 
failed  to  pay  a  records  access  fee  within 
30  calendar  days  of  the  date  of  billing, 
the  Assistance  Board  may  require  the 
requester  to  pay  the  full  amount  owed, 
plus  any  applicable  interest  (as  provided 
for  in  paragraph  (i)  of  this  section),  and 
to  make  an  advance  payment  of  the  full 
amount  of  any  estimated  fee  before  the 
Assistance  Board  begins  to  process  a 
pending  request  from  that  requester. 

(3)  For  requests  other  than  those 
described  in  paragraphs  (h)(1)  and  (2)  of 
this  section,  the  Assistance  Board  will 
not  require  the  requester  to  make  an 
advance  payment,  i.e.,  a  payment  made 
before  work  is  commenced  or  continued 
on  a  request.  Payment  owed  for  work 
already  completed  is  not  an  advance 
payment. 

(4)  When  the  Assistance  Board  acts 
under  paragraphs  (h)(l]  or  (2)  of  this 
section,  the  administrative  time  limits 
prescribed  in  the  FOIA  for  the 
processing  of  an  initial  request  or  an 
appeal,  plus  permissible  extensions  of 
these  time  limits,  will  be  deemed  not  to 
begin  to  run  until  the  Assistance  Board 
has  received  payment  of  the  assessed 
fee. 

(i)  Charging  interest  The  Assistance 
Board  may  assess  interest  charges  on  an 
unpaid  bill  starting  on  the  31st  calendar 
day  following  the  day  on  which  the  bill 
was  sent  to  the  requester.  Once  a  fee 
payment  has  been  received  by  the 
Assistance  Board,  even  if  not  processed, 
the  accrual  of  interest  will  be  stayed. 


Interest  charges  will  be  assessed  at  the 
rate  prescribed  in  31  U.S.C.  3717  and 
will  accrue  from  the  date  of  the  billing. 

(j)  Other  statutes  specifically 
providing  for  fees.  (1)  The  fee  schedule 
set  forth  in  this  section  does  not  apply 
with  respect  to  the  charging  of  fees 
under  a  statute  specifically  providing  for 
setting  the  level  of  fees  for  particular 
types  of  records— i.e..  any  statute  that 
specifically  requires  a  govemmeni  entity 
such  as  the  Government  Printing  Office 
or  the  National  Technical  Information 
Service,  to  set  and  collect  fees  for 
particular  types  of  records — in  order  to: 
(i)  Serve  both  tfie  general  public  and 
private  sector  organizations  by 
conveniently  making  available 
government  information; 

(ii)  Ensure  that  groups  and  individuals 
pay  the  cost  of  publications  and  other 
services  that  are  for  their  special  use  so 
that  these  costs  are  not  borne  by  the 
general  taxpaying  public; 

(iii)  Operate  an  information- 
dissemination  activity  on  a  self- 
sustaining  basis  to  the  maximum  extent 
possible;  or 

(iv)  Return  revenue  to  the  Treasury  for 
defraying,  wholly  or  in  part, 
appropriated  funds  used  to  pay  the  cost 
of  disseminating  government 
information. 

(2)  Where  records  responsive  to 
requests  are  maintained  for  distribution 
by  agencies  operating  statutorily  based 
fee  schedule  programs,  the  Assistance 
Board  will  inform  requesters  of  the  steps 
necessary  to  obtain  records  from  those 
sources. 


$1300.8    OttMT  rights  and  services. 

Nothing  in  this  subpart  shall  be 
construed  to  entitle  any  person,  as  of 
right,  to  any  service  or  to  the  disclosure 
of  any  record  to  which  such  person  is 
not  entitled  under  5  U.S.C.  552  or  12 
U.S.C.  2278a-10. 

Subpart  B— Protection  of  Privacy  and 
Access  to  Individual  Records  Under 
the  Privacy  Act  of  1974 

§1300.9   GwMial. 

(a)  This  subpart  contains  regulations 
of  the  Farm  Credit  System  Assistance 
Board  implementing  the  Privacy  Act  of 
1974  ("Privacy  Act")  5  U.S.C.  552a.  The 
regulations  apply  to  all  records 
maintained  by  the  Farm  Credit  System 
Assistance  Board  and  which  are 
retrieved  by  an  individual's  name  or 
personal  identifier.  These  regulations  do 
not  relate  to  tkose  personnel  records  of 
Government  employees  which  are  under 
the  jurisdiction  of  the  Office  of 
Personnel  Management  (0PM)  to  the 
extent  such  records  are  subject  to 
regulations  issued  by  0PM.  These 


regulations  also  do  not  relate  to  those 
personnel  records  of  Government 
employees  which  are  under  the 
jurisdiction  of  the  Department  of 
Agriculture  to  the  extent  such  records 
are  subject  to  regulations  issued  by  the 
Department  of  Agriculture.  These 
regulations  set  forth  the  procedures  by 
which  an  individual  may  request 
notification  of  whether  the  Assistance 
Board  maintains  a  record  pertaining  to 
that  individual,  may  seek  access  under 
the  Privacy  Act  to  records  pertaining  to 
the  individual,  may  request  correction  of 
such  records  or  may  seek  an  accounting 
of  disclosures  of  suc|i  records  by  the 
Assistance  Board. 

(b)  Definitions.  As  used  in  this 
subpart,  the  following  terms  shall  have 
the  following  meaniags: 

(1)  "Agency"  as  defined  in  5  U.S.C. 
551  and  552. 

(2)  "Assistance  Board"  means  the 
Farm  Credit  System  Assistance  Board. 

(3)  "Individual"  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permadent  residence. 

(4)  "Maintain"  includes  maintain, 
collect,  use.  or  disseminate. 

(5)  "Record"  means  any  item, 
collection,  or  grouping  of  information 
about  an  individual  that  is  maintained 
by  the  Assistance  Board  within  a  system 
of  records  and  which  contains  the 
individual's  name,  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual,  such  as  a 
finger  or  voice  print  or  a  photograph. 

(6)  "Request  for  access"  means  a 
request  made  pursuant  to  5  U.S.C.  552a. 

(7)  "Request  for  correction"  means  a 
request  made  pursaant  to  5  U.S.C.  552a. 

(8)  "Request  for  accounting"  means  a 
request  made  pursuant  to  5  U.S.C.  552a. 

(9)  "Request  for  notification"  means  a 
request  made  pursuant  to  5  U.S.C.  552a. 

(10)  "Requester"  means  an  individual 
who  makes  either  a  request  for 
notification,  a  request  for  access,  a 
request  for  correction,  or  a  request  for 
an  accounting. 

(11)  "System  of  records"  means  a 
group  of  any  records  under  the  control 
of  the  Assistance  Board  from  which 
information  is  retrieved  by  the  name  of 
the  individual  or  by  some  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual. 

(12)  "Privacy  Act  Appeals  Officer" 
means  the  Assistance  Board  employee 
designated  by  the  Assistance  Board  as 
the  Privacy  Act  Appeals  Officer. 

(13)  "Exemptioas"  means  those 
matters  to  which  the  provisions  of  5 
U.S.C.  552a  do  not  apply. 

(c)  Request  and  appeals  submitted 
under  this  subpart  will  be  processed  and 
responded  to  in  accordance  with  the 


time  hmits  and  exemptions  set  forth  in 
the  Privacy  Act  and  this  subpart,  unless 
there  are  exceptional  circumstances  as 
provided  in  5  U.S,C.  552a.  The 
Assistance  Board  will  notify  a  requester 
whenever  it  is  unable  to  process  or 
respond  to  the  request  or  appeal  within 
the  time  limits  established  by  the 
Privacy  Act  and  this  subpart.  Requests 
and  appeals  will  be  processed  and 
responded  to  in  their  approximate  order 
of  receipt,  to  the  extent  consistent  with 
sound  administrative  practice. 

§1300.10   Exdustams. 

(a)  Pursuant  to  12  U.S.C.  2278a-10. 
regulations,  policies,  procedures, 
guidelines  or  statements  issued  by  the 
Assistance  Board  and  records  (as 
defined  in  Subpart  A  of  this  Part)  related 
to  their  promulgation  or  enforcement  are 
not  subject  to  the  Privacy  Act  and, 
therefore,  are  not  included  within  or 
covered  by  these  implementing 
regulations. 

(b)  Pursuant  to  12  U.S.C.  2278a-10,  the 
Assistance  Board  does  not  publish  its 
system  of  records. 

§1300.11    Records  In  •xsmptsystMns  of 
records. 

The  following  records  are  exempt 
from  the  Assistance  Board's  system  of 
records  pursuant  to  5  U.S.C  552a  to  the 
extent  provided  in  this  section: 

(a)  Records  subject  to  the  provisions 
of  5  U.S.C.  552  (b)(1). 

(b)  Investigatory  material  compiled  for 
law  enforcement  purposes.  However, 
before  denying  a  request  by  an 
individual  for  a  law  enforcement  record 
which  has  been  exempted  pursuant  to  5 
U.S.C.  552a,  the  Assistance  Board  will 
review  the  requested  record  to 
determine  whether  information  in  the 
record  has  been  used  or  is  being  used  to 
deny  the  individual  any  right  privilege, 
or  benefit  for  which  the  requester  is 
eligible  or  to  which  the  requester  would 
otherwise  be  entitled  under  federal  law. 
If  so.  the  Assistance  Board  will  notify 
the  requester  of  the  existence  of  the 
record  and  disclose  such  information  to 
the  requester,  except  to  the  extent  that 
the  information  would  identify  a 
confidential  source.  In  cases  where 
disclosure  of  information  in  a  law 
enforcement  record  could  reasonably  be 
expected  to  identify  a  confidential 
source,  the  record  will  not  be  disclosed 
to  the  requester  unless  the  Assistance 
Board  is  able  to  delete  from  such 
information  all  material  which  would 
identify  the  confidential  source. 

(c)  Records  requiEed  by  statute  to  be 
maintained  and  used  sdely  as  statistical 
records; 

(d)  Investigatory  matejrial  compiled 
solely  for  the  purpose  of  determining 


suitability.  eligibUity  or  qualifications 
for  Federal  civilian  employment  Federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  that 
the  disclosure  of  such  material  would 
identify  a  confidential  source:  and 

(e)  Testing  or  examination  material 
used  solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  the 
disclosure  of  which  would  compromise 
the  objectivify  or  fairness  of  the  testing 
or  examination  process. 

§1300.12   Requests  for  notification  of 
wlwttMf  recortis  axtsL 

(a)  How  made  and  addressed.  A 
request  for  notification  of  whether 
records  in  the  possession  of  the 
Assistance  Board  exist  about  that 
individual  is  to  be  made  in  writing, 
signed  by  the  requester  and  addressed 
to  the  Assistance  Board,  1301 
Pennsylvania  Avenue  NW.,  Suite  702, 
Washington,  DC  20004.  Both  the 
envelope  and  the  request  must  be 

•  clearly  marked:  "Privacy  Act 
Notification  Request." 

(b)  Reasonable  description  of  records. 
A  request  for  notification  of  whether 
records  exist  must  describe  the  records 
for  which  notification  of  existence  is 
sought  in  sufficient  detail  to  enable 
Assistance  Board  personnel  to  locate 
the  system  of  records  which  should 
contain  any  existing  record  %vith  a 
reasonable  amount  of  effort  Whenever 
possible,  a  request  for  notification 
should  describe  the  nature  of  the  record 
for  which  notification  of  existence  is 
sought  and  the  time  period  during  which 
the  requester  believes  any  existing 
record  would  have  been  compiled. 

(c)  Response  address.  A  request  must 
set  forth  the  address  where  the 
requester  wants  to  be  notified  about 
whether  the  record  exists  or  whether  the 
request  will  be  granted  or  denied. 

(d)  Verification  of  identity.  Any 
individual  who  submits  a  written 
request  for  notification  of  the  existence 
of  records  must  verify  the  requester's 
identity  one  of  the  following  ways: 

(1)  A  requester  must  state  in  the 
request  the  requester's  full  name, 
current  address,  and  date  and  place  of 
birth.  In  addition,  a  requester  must 
provide  with  the  request  an  example  of 
the  requester's  signature,  which  shall  be 
notarized.  In  order  to  facilitate  the 
identification  and  location  of  the 
requested  records,  a  requester  may  also, 
at  the  requester's  option,  include  in  the 
request  the  requester's  Social  Securify 
number. 

(2)  A  requester  may  visit  the 
Assistance  Board  in  person  with  a 
written  request  and  may  provide  to  the 
Assistance  Board  a  form  of  official 


photographic  identificatiao,  mrh  as  a 
passport  or  an  ideotificatioo  badge.  If  a 
requester  is  unable  to  produce  a  fana  of 
photographic  identificatioB.  tiw 
requester  may  provide  to  the  Assiataoce 
Board  two  or  vaon  acceptable  fofiH  of 
identification  (sudi  as  driver's  bcmaa  ar 
credit  card)  bearing  the  reqiieater's 
name  and  address. 

(e)  Verification  of  parentage  or 
guardianship.  Tlje  parent  or  guardian  of 
a  minor  (or  the  gundian  of  a  peiaoa 
judicially  determined  to  be  incoo^ietent) 
who  submits  a  request  for  notification  of 
the  existence  of  the  records  of  the  aunor 
or  incompetent  must  estabhsh: 

(1)  The  requester's  own  identity  and 
the  identity  of  the  subject  of  the  record. 
as  required  in  paragraph  (d)  of  this 
section; 

(2)  That  the  requester  is  the  poent  or 
guardian  of  the  subject  of  tiie  record, 
which  may  be  established  by  providing 
a  copy  of  the  subject's  birth  certificate 
showing  parentage  or  by  providing  a 
court  order  establishing  the 
guardianship;  and 

(3)  That  the  requester  seeks  to  act  on 
behalf  of  the  subject  of  the  recoid. 

(f)  Date  of  receipt  of  request  A 
request  will  be  considered  to  have  been 
received  for  purposes  of  this  subpart  on 
the  date  on  which  the  requirements  of 
this  section  have  been  satisfied. 


for 


§l30ai3    Rasponses  to  I.,, 

notification  of  Um  exieiance  of  I 

(a)  Granting  a  request  If  the 
Assistance  Board  makes  a 
determination  to  grant  a  request  in 
whole  or  in  part,  the  Assistance  Board 
will  notify  the  requester  in  writing.  The 
notice  will  include: 

(1)  The  name  of  the  person 
responsible  for  the  decision; 

(2)  For  each  record  for  which  notice  of 
existence  was  sought  a  statement  as  to 
whether  the  record  exists. 

(b)  Denial  of  a  request  When  an 
individual  requests  notification  as  to 
whether  a  record  exists  concerning  the 
requester  which  is  for  a  record  that  has 
been  exempted  from  notification 
requirements  pursuant  to  5  U.S.C.  552a 
(see  5  1300.11)  and  the  assertion  erf  the 
exemption  is  deemed  necessary,  the 
Assistance  Board  will  neither  confiim 
nor  deny  the  existence  of  the  record  but 
shall  advise  the  requester  only  that  no 
record  subject  to  the  notification  of 
existence  requirements  of  the  Privacy 
Act  has  been  identified.  When  the 
Assistance  Board  makes  a 
determination  to  deny  a  request  far 
notification,  in  whole  or  in  part  the 
Assistance  Board  will  so  notify  the 
requester  in  writing.  The  notice  will 
include: 
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(1)  The  name  of  the  person 
responsible  for  the  denial; 

(2)  A  brief  statement  for  the  reason  or 
reasons  for  the  denial,  including  the 
Privacy  Act  exemption  or  exemptions 
which  the  Assistance  Board  has  relied 
upon  in  denying  the  request;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  under  i  1300.14  of  this  subpart 
and  a  description  of  the  requirements  of 

that  section. 

(c)  Record  cannot  be  located  or  has 

been  destroyed.  If  the  request  seeking 
notice  of  the  existence  of  records  is  for 
records  that  caiuiot  be  located  from  the 
information  supplied,  or  are  known  or 
believed  to  have  been  destroyed  or 
otherwise  disposed  of.  the  Assistance 
Board  will  so  notify  the  requester  in 
writing. 

(d)  Medical  records.  When  an 
individual  requests  notice  of  the 
existence  of  medical  records,  including 
psychological  records,  pertaining  to  the 
requester  which  are  not  otherwise 
exempt  from  the  notice  requirements  of 
the  Privacy  Act.  the  Assistance  Board 
may  advise  the  requester  that  notice  of 
whether  the  records  exist  will  be 
provided  only  to  a  physician,  designated 
by  the  requester  who  requests  notice  of 
the  existence  of  the  records  and 
establishes  his  or  her  identity  in  writing. 
The  designated  physician  shall 
determine  whether  notice  of  the 
existence  of  records  should  be  provided 
to  the  individual  and  the  existence  of 
which  records  should  not  be  disclosed 
to  the  individual  because  of  possible 
harm  to  the  individual  or  another 
person. 

§1300.14   Administrative  appeals  from 
denWs  of  requests  fornotlflcatlon  of  the 
existsnce  of  records. 

(a)  In  general.  When  a  request  for 
notice  of  the  existence  of  records  has 
been  denied  in  whole  or  in  part,  the 
requester  may  appeal  the  denial  of  the 
request  to  the  Privacy  Act  Appeals 
Officer  within  30  calendar  days  of  the 
requester's  receipt  of  a  notice  denying 
the  request. 

(b)  Form  and  content  of  notice  of 
appeal.  A  notice  of  appeal  shall: 

(1)  Be  made  in  writing  and  signed  by 
the  requester 

(2)  Be  addressed  to  the  Privacy  Act 
Appeals  Officer.  Assistance  Board.  1301 
Pennsylvania  Avenue.  NW..  Suite  702. 
Washington.  DC  20004.  Both  the 
envelope  and  the  notice  of  appeal  must 
be  clearly  marked:  "Privacy  Act  Notice 
Appeal." 

(3)  Reasonably  describe,  in 
accordance  with  section  1300.12.  the 
records  subject  to  denial  of  the  request 
for  notification  from  which  the  appeal  is 
being  taken; 


(4)  Set  forth  the  address  where  the 
requester  desires  to  be  notified  of  the 
determination  on  appeal; 

(5)  Specify  the  date  of  the  initial 
request  and  the  date  of  the  letter 
denying  the  initial  request;  and 

(6)  State  any  supporting  arguments  for 
overturning  the  initial  determination. 

(c)  Date  of  receipt  of  appeal.  An 
appeal  will  be  considered  to  have  been 
received  for  purposes  of  this  subpart 
when  the  requirements  of  this  section 
have  been  satisfied. 

(d)  Form  of  action  on  appeal.  [1]  The 
disposition  of  an  appeal  will  be  in 
writing.  A  decision  affirming  in  whole  or 
in  part  the  denial  of  a  request  will 

include: 

[i)  A  brief  statement  of  the  reason  or 
reasons  for  the  affirmance,  including  the 
Privacy  Act  exemption  or  exemptions 
relied  upon; 

(ii)  The  name  of  the  person 
responsible  for  the  decision  on  appeal; 

and 

(iii)  A  statemest  that  judicial  review 
of  the  denial  is  available  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  pursuant  to  12  U.S.C.  2278a-3. 

(2)  If  the  denial  of  a  request  is 
reversed  on  appeal,  the  requester  will  be 
so  notified  in  writing  and  the  request 
will  be  processed  promptly  in 
accordance  with  the  decision  on  appeal. 


{1300.15    Request  for  access  to  records. 

(a)  How  made  and  addressed.  A 
request  under  this  subpart  by  an 
individual  for  access  to  a  record  in  the 
possession  of  the  Assistance  Board 
about  that  individual  is  to  be  made  in 
writing,  signed  by  the  requester  and 
addressed  to  the  Assistance  Board  at 
1301  Pennsylvania  Avenue,  NW.,  Suite 
702,  Washington.  DC  20004.  Both  the 
envelope  and  the  request  must  be 
clearly  marked:  "Privacy  Act  Access 
Request." 

(b)  Reasonable  description  of  records. 
A  request  for  atcess  to  records  must 
describe  the  records  sought  in  sufficient 
detail  to  enable  Assistance  Board 
personnel  to  locate  the  system  of 
records  containing  the  record  with  a 
reasonable  amount  of  effort.  Whenever 
possible,  a  reqeest  for  access  should 
describe  the  nature  of  the  record  sought, 
the  date  of  the  record  or  the  period  in 
which  the  record  was  compiled,  and  the 
name  or  identifying  number  of  the 
system  of  records  in  which  the  requester 
believes  the  record  is  kept. 

(c)  Response  address.  A  request  must 
set  forth  the  address  where  the 
requester  wants  to  be  notified  about 
whether  or  not  the  request  will  be 
granted. 

(d)  Inspection  or  copy.  A  request  must 
state  whether  the  requester  wishes  to 


inspect  the  records  or  desires  to  have  a 
copy  made  and  fumisbed  without  first 
inspecting  them. 

(e)  Exemptions.  The  processes 
prescribed  under  this  section  do  not 

apply  to:  ,        _.  .   . 

(1)  systems  of  recoms  exempted 
pursuant  to  S  1300.11  of  this  subpart; 

(2)  information  con^jlied  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding;  or 

(3)  information  pertaining  to  an 
individual  which  is  contained  in.  and 
inseparable  from,  another  individual's 

record. 

(f)  Agreement  to  pay  fees.  The  filing  of 
a  request  for  access  to  a  record  under 
this  subpart  shall  be  deemed  to 
constitute  an  agreement  to  pay  all 
applicable  fees  charged  under  S  1300.18 
of  this  subpart  up  to  S25.00.  When  filing 
a  request,  a  requester  may  specify  a 
willingness  to  pay  a  greater  amount,  if 
applicable.  If  it  is  estimated  that  the 
applicable  fees  will  be  greater  than 
$25.00.  the  requester  will  be  so  advised 
and  asked  to  agree  to  pay  this  amount, 
unless  the  requester  has  so  indicated  in 
the  request  for  access. 

(g)  Verification  of  identity.  Any 
individual  who  submits  a  written 
request  for  access  to  records  must  verify 
the  requester's  identity  in  the  manner 
set  forth  in  S  1300.12  of  this  subpart  for 
verifying  the  identity  of  requesters 
seeking  notificatioa 

(h)  Verification  of  guardianship.  The 
parent  or  guardian  of  a  minor  (or  the 
guardian  of  a  person  judicially 
determined  to  be  incompetent)  who 
submits  a  request  for  access  to  the 
records  of  the  minor  or  incompetent 
must  establish  the  requirements  set  forth 
in  S  1300.12  of  this  subpart  for  verifying 
the  parentage  or  guardianship  of 
requesters  seeking  notification. 

(i)  Date  of  receipt  of  request.  A 
request  for  access  to  records  will  be 
considered  to  have  been  received  for 
purposes  of  this  subpart  on  the  later  of 
the  dates  on  which: 

(1)  The  requirements  of  this  section 
have  been  satisfied  and.  where 
applicable. 

(2)  The  requester  has  agreed  in  writing 
to  pay  the  fees  due  in  accordance  with 
§  1300.18  of  this  sidipart  if  greater  than 
$25.00.  or 

(3)  Payment  in  advance  has  been 
received  from  the  requester,  when 
required  in  accordance  with  i  1300.18  of 
this  subpart. 
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$1300.16   Reeponeee  10  requests  for 
access  to  records. 

(a)  In  general.  Upon  receipt  of  a 
request  for  access  to  records,  the 
Assistance  Board  will  determine 


whether  another  Government  agency  is 
better  able  to  determine  whedur  the 
record  is  exempt,  to  any  extent,  from 
access.  If  tiie  Assistance  Board 
determines  that  it  is  the  agency  best 
able  to  determine  whether  the  record  is 
exempt,  to  any  extent,  from  access,  then 
the  Assistance  Board  will  respond  to  the 
request.  If  the  Assistance  Board 
determines  that  it  is  not  the  agency  best 
able  to  determine  whether  or  not  the 
record  is  exempt  from  access,  the 
Assistance  Board  will  respond  to  the 
requester,  after  consulting  with  the 
agency  best  able  to  determine  whether 
or  not  the  record  is  exempt  from  access. 
Under  ordinary  circumstances,  the 
agency  that  generated  or  originated  a 
requested  record  shall  be  presumed  to 
be  the  agency  best  able  to  determine 
whether  or  not  the  record  is  exempt 
from  access. 

(b)  Law  enforcement  information. 
Whenever  a  request  for  access  is  made 
for  a  record  containing  information 
which  relates  to  an  investigation  of  a 
possible  violation  of  criminal  law  or  to  a 
criminal  law  enforcement  proceeding 
and  which  is  generated  or  originated  by 
another  agency,  the  Assistance  Board 
will  consult  with  the  other  agency,  as 
appropriate. 

(c)  Classified  information.  Whenever 
a  request  for  access  is  made  for  a  record 
containing  information  which  has  been 
classified,  or  which  may  be  eligible  for 
classification,  by  another  agency  under 
the  provisions  of  Executive  Order  12356 
or  any  other  Executive  order  concerning 
the  classification  of  records,  the 
Assistance  Board  will  refer  the 
responsibility  for  responding  to  the 
request  to  the  agency  that  classified  the 
mformation  or  should  consider  the 
information  for  classification.  Whenever 
a  record  contains  information  that  has 
been  derivatively  classified  by  the 
Assistance  Board  because  it  contains 
information  classified  by  another 
^ency,  the  Assistance  Board  will  refer 
the  responsibility  for  responding  to  the 
request  to  the  agency  that  classified  the 
underiying  information:  however,  such 
referral  will  extend  only  to  the 
information  classified  by  the  other 
agency. 

(d)  Granting  a  request  If  the 
Assistance  Board  makes  a 
determination  to  grant  a  request  for 
access,  in  whole  or  in  part,  the 
Assistance  Board  will  so  notify  the 
requester  in  writing.  The  notice  will 
include: 

(1)  The  name  of  die  person 
responsible  for  the  decision; 

(2)  A  description  of  the  manner  in 
which  access  to  the  record  will  be 
granted;  and 


(3)  A  statement  of  any  fees  to  be 
charged  in  accordance  widi  1 1300.18  of 
this  subpart. 

(e)  Denial  of  a  request  for  access.  If 
the  Assistance  Board  makes  a 
determination  to  deny  a  request  for 
access,  fai  whole  or  in  part  the  requester 
will  be  so  notified  in  writhig.  The  notice 
will  include: 

(1)  The  name  of  the  person 
responsible  for  the  denial; 

(2)  A  brief  statement  for  the  reason  or 
reasons  for  the  denial,  includii^  the 
Privacy  Act  exemption  or  exemptions 
relied  upon;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  under  S  1300.19  of  diis  subpart 
and  a  description  of  the  requirements  of 
that  section. 

(f)  Segregable  portions  of  records. 
Access  to  portions  of  a  record  may  be 
denied,  leaving  the  remaining 
reasonably  segregable  portions  subject 
to  access.  However,  these  portions  will 
be  made  available  to  the  requester  only 
if  the  meaning  is  not  distorted  by 
deletion  of  the  denied  portions  and 
when  it  reasonably  can  be  assumed  that 
a  skillful  and  knowledgeable  person 
could  not  reconstruct  the  deleted 
information  (in  addition  to  satisfaction 
of  all  other  applicable  requirements  of 
Uiis  subpart).  When  access  to  a  record  is 
denied  in  whole,  the  response  advising 
the  requester  of  that  determination  will 
specifically  state  that  it  is  not 
reasonable  to  segregate  portions  of  the 
record  for  access. 

(g)  Record  cannot  be  located  or  has 
been  destroyed.  If  a  requested  record 
cannot  be  located  or  is  known  or 
believed  to  have  bera  destroyed  or 
otherwise  disposed  of,  the  Assistance 
Board  will  so  notify  the  requester  in 
writing. 

(h)  Medical  records.  When  an 
individual  requests  medical  records, 
including  psychological  records, 
pertaining  to  the  requester  which  are  not 
otherwise  exempt  firom  individual 
access,  the  Assistance  Board  may 
advise  the  requester  that  the  records 
will  be  provided  only  to  a  physician, 
designated  by  the  individual  who 
requests  the  records  and  establishes  his 
or  her  identify  in  writing.  The 
designated  physician  shall  determine 
whidi  records  should  be  provided  to  the 
requester  and  which  records  should  not 
be  disclosed  to  the  requester  because  of 
possible  harm  to  the  individual  or 
another  person. 

(i)  Records  exempt,  in  whole  or  in 
part.  When  an  individual  requests 
access  to  records  concerning  the 
individual  which  have  been  exempted 
from  individual  access  pursuant  to  5 
U.S.C.  552a(j)  or  which  have  been 
compiled  in  reasonable  anticipation  of  a 


civil  action  or  proceedings  in  either  a 
court  or  before  an  administrativs- 
tribunal  and  the  assertion  of  te 
exemption  is  deemed  neoessaiy,  die 
Assistance  Board  may  neidier  confirm 
nor  deny  the  existence  of  die  record  but 
may  advise  tiie  individual  only  diat  no 
record  available  to  die  indivldeal 
pursuant  to  die  Privacy  Act  has  been 
identified. 


S  1300.17   Aecees  to  rseords. 

(a)  Manner  of  access.  Where  the 
determination  to  grant  a  request  for 
access  has  been  made,  die  Assistance 
Board  will  grant  die  requester  access  to 
the  requested  record  either  by: 

(1)  Providing  die  requester  widi  a 
copy  of  the  record;  or 

(2)  Making  the  record  available  for 
inspection  by  the  requester  at  a 
reasonable  time  and  place.  The 
Assistance  Board  will  in  eidier  case 
charge  die  requester  applicable  fees  in 
accordance  %vith  the  provisions  of 

i  1300.18  of  this  subpart.  If  the 
Assistance  Board  provides  access  to  a 
record  by  making  die  record  available 
for  inspection  by  die  requester,  die 
manner  of  such  inspection  shall  not 
unreasonably  disrupt  the  operations  of 
the  Assistance  Board. 

(b)  Accompanying  persons.  A 
requester  appearing  in  person  to  review 
the  requester's  records  may  be 
accompanied  by  another  individual  of 
the  requester's  choosing.  Both  the 
requester  and  the  accompanying  person 
will  be  required  to  sign  a  form  stating 
that  the  Assistance  Board  is  authorized 
to  disclose  die  record  in  the  presence  of 
both  individuals. 


91300.10   Fees  for  aecees  to  I 

(a)  In  general.  The  Assistance  Board 
will  charge  fees  for  die  copying  of 
records  to  afford  access  to  individuals 
unless  die  Assistance  Board,  in  its 
discretion,  waives  or  reduces  the  fees 
for  good  cause  shown.  The  Assistance 
Board  will  charge  $.15  per  page.  For 
materials  other  than  paper  copies,  the 
Assistance  Board  may  charge  the  direct 
costs,  as  defined  in  { 1300.7  of  diis  part, 
for  reproduction,  but  only  if  the 
requester  has  been  notified  of  such  costs 
before  diey  are  incurred.  Fees  will  not 
be  charged  where  they  would  amount,  in 
aggregate,  for  one  request  or  for  a  series 
of  related  requests,  to  less  dian  $4.50. 

(b)  Inspection  of  documents.  Fees  will 
be  charged  whenever  die  Assistance 
Board  must  make  copies  evailable  to  the 
requester  for  inspection. 

(c)  Form  of  payment.  Requesters  shall 
pay  fees  by  check  or  money  order  made 
payable  to  die  Assistance  Board  and 
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indicate  tbe  fe^uest  for  Kvkich  i»aynent 
is  made. 

(d)  >4(/iaace  pafamaH.  (1)  if  tfas 
AMiiAnae  floMri  ctliBitai  that  a  loiBi 
fee  to  be  aaacMari  aate  4Ui  Mctkm  ia 

likrfy  toenoeed  |2S«a  Hk  Aartiia^B 
Bowd  atMy  leqaire  the  raqaeslBr  to 
make  anadvaaoe  payment  of  an  anaoBt 
up  to  tiM  eafire  cstiiBaled  fee  Mmc 
begimiing  to  process  the  request 

(2)  When  a  requester  has  previously 
failed  to  pay  a  tecords  arxess  fee  wtthin 
30  calearfar  fi89B  af  tlK  dale  <tf  faAfiqg. 
the  AaBStaaoe  fioaid  maf  nqssie  Hie 
requealvlayaf  tbeirilsMniBtaa«d. 
-  phisMiyap|riiaibteiBiErBit<as|«onnBd 
for  in  paragraph  fe)  oflhiB  Ki«oa|.  and 
to  make  aa  adwaaoe  payaieBt  «f  the  Ml 
amount  of  any  estiiaatri  fee  before  (be 
Assistance  Board  begins  to  prsoets  a 
pending  request  f  mm  that  requester. 

(3)  For  reqaeaU  otl^r  thaa  tfaoae 
described  ia  par^npbs  {4  <1) -uxl  (2)  4rf 
this  sadioa.  the  Aasistaace  Boairi  wiil 
not  requite  the  nquesler  to  aiake  aa 
advance  payanent,  Lb^  a  payiaeot  oiade 
before  wodc  is  commgncfd  ar  coatiBuivi 
on  a  request.  Payment  owed  for  wadt 
already  completed  is  aot  an  advance 
payment. 

^)Clm]^u^JateteeL  The  Asatstaaoe 
Board  may  assess  iateiieatohaiBesanan 
unpaid  biJl  starting  on  the  31at  calendar 
day  following  the  day  oo  which  the  bill 
was  sent  to  the  reqaester.  Once  a  fee 
payment  has  been  received  by  the 
Assistance  Board,  even  S  not  processed, 
the  accrual  of  interest  wiU  be  stayed. 
Interest  chargee  will  be  aeseased  at  Ae 
rate  prescribed  in  31  U3.C.  3717  and 
win  accrue  from  the  date  of  the  biTOjig. 

91300.19   AdmMttrativa 
I  of  accasa  to  records. 


(4)  Set  forth  tfie  address  wfaeee  the 
requester  deaiges  to  be  notified  of  Ae 

determination  on  appeal; 

{i|  Specify  «he  date  of  ^  iwiaal 
request  and  the  dale  of  the  fatter 
denyiog  Ihe  initid  teqaeat:  and 

ffi\  State  jay  auppontiag  aiyimeiits  for 
overturaiog  the  inihal  detenntnalion. 

(c)  Date  of  receipt  ofappeetL  Aa 
appeal  will  be  coMMfend  to  have  been 
received  for  purpoiea  of  this  subpart 
whea  Ae  tetiaiwaeHia  of  this  secfaa 
have  faeoi  aaiiafied. 

(d)  fbtm  ofecUta  of  appeals.  <lj  The 
disposition  of  an  appeal  wiH  be  in 
wTilii«.  A  dedsBB  aifiEBBng  ia  whole  or 
ia  part  4te  denial  of  a  reqaeat  icT  aooeas 

willinchaie: 

(i)  A  brief  statement  of  the  nearaa  or 
reasons  for  the  attnnanoe,  ini4iidiae  the 
Priaacf  Ad  exaaptkm  or 

relied  upon: 

pil  The  name  irf  toe  ^ 
reaponaiUe  fcrlhc  dedsioB  on  sppeaA; 

avd  

(iii)  A  Btateneal  tint  jadkaal  trvitm 
of  the  deaial  is  aiteilabte  ia  Ae  US. 
Dit«biG^  Coot  for  Ihe  District  of 
Columfaia  pwsifitot  to  tt  U.S.C  ZZTBa-S. 
(2]  If  te  denial  of  a  leqaeat  for  acoeaa 
is  revefBBd  oa  ^]peaL  fte  reqaester  wffl 
be  so  ■otified  io  writing  and  the  request 

wiU  be  procBsaed  prassptly  in 
acnvdaoce  with  the  decision  on  appeal 

§1300.20    RaquaitfercocMCtloaof 


date  af  toe  raooidw  the  period  iawfcsdi 
the  Foeord  was  CBBB|ia«d,  aad  toe  n^» 
or  identifyii^  nwnber  of  the  ayatemsf 
records  in  ndridi  the  raqaester  believea 
the  reoard  is  kept 

^  AespoBse  address.  A  reqaest  ntaat 
set  ioi^  the  addiesa  arkere  the 
mqucBter  waits  to  he  Aotifiadaheat 
whether  or  not  4e  reqpKSl  will  be 


(a)  la  general  When  a  request  for 
access  to  records  has  been  denied  in 
whole  or  m  part,  the  requester  may 
appeal  Ibe  denial  of  the  request  to  the 
Privacy  Act  Appeals  Officer  within  ^ 
calendar  days  of  the  requester's  receipt 
of  a  notice  denying  the  request 

(bj  Form  and  content  df  notice  of 
appeal.  A  notice  oT appeal  shall: 

{1}  Be  aade  in  writiae  and  sigBed  by 
the  requester, 

(2)  Beaddreaaed  to  IhePrivacy  Act 
Appeala  OSioer,  .^statanee  Board.  1301 
PemMylwMia  Awewte.  Suite  7B2. 
Waahii«toa.  DC  28604.  Both  tfia 
envetope  and  the  notice  ofappwii  most 
be  dearly  maiked:  "Privaf^  Act 
Appeal" 

13)  ReaaooaUy  deacribe.  in 
accordance  with  |  oaSilS  of  thia 
aabpart,  iha  recard  subject  to  the  denial 
of  access  to  which  aa  appeal  is  beiqg 
taken: 


(a)  How  made  and  addressed  Unless 
a  record  is  eKempted  from  correctioa 
and  ameadmeat.  [see  H  130Ql11  aad 
1300.22  of  this  subpertj,  aa  individual 
may  submit  a  request  far  coirectioB  of  a 
record  pertaiciag  ts  thai  individual  A 
request  fw  comdion  aauet: 

(1)  Be  made  in  writing  and  signed  by 
the  requester,  who  ffiust  be  the 
individual  about  whom  the  secord  is 
maintained,  or  the  ddy  atlAurized 
represestative  of  such  individu^ 

(2)  Be  addKsaed  to  the  "Privacy  Act 
Officer".  AaaiatenoeBflnrd.  1301 
PenosyJvaiua  Aveaue.  NW..  Suite  702. 
Washk«toQ.  DG  20004.  BoA  the 
envelope  and  the  request  must  be 
deariy  ntfked  'i^ivacy  Aot  Correction 
Request":  aad 

(3J  Ide^ify  the  particular  record  ia 
questioD.  atate  die  ooiveclion  aoagbt, 
and  set  forth  the  justdicatioQ  for  the 

oorFectioB. 

(b)  ReaMonabie  deaatipiioa  ofnoonto. 
A  request  for  correction  of  racoada  must 
describe  tbe  reaords  ia  sufficient  detail 
to  enabfa  Asaiataaoe  Board  peraannd  to 
locate  the  ayst^g  of  oaoocda  oootaiung 
the  Moard  widia  reasonable  amoaat  of 
effort.  Whenever  possible,  a  reqaeat  far 
correction  of  racacds  ahould  deacribe 
the  oalme  of  Ihe  neoeni  involved,  tbe 


(d)  D(^  of  receipt  of  fegwest  A 
request  for  ootretdion  irf  reoorda 
pertaining  to  an  indiidduil  Aall  be 
deem«i  to  have  been  looennd  for 
piapoaea  of  iWawabpOrt  when  the 
reqairenertta  of  tfaia  sacfioB  have  been 

satisfied. 
[e\nenew<^peqaeBt8  to  correct 

reoorda.  Tbe  AwMJluia*  Beaid  wiB 
acknowledge  receipt  of  *e  reqnaat  hi 
wrriting  vnthin  !•  Aif •  ^eK<*B*fing 
Saturdays,  Sundays,  and  l^ri  hoBdays) 
and  promptly  thereafter  notify  the 
reqaester  whether  th«  reqwA  win  be 
granted  or  denied  in  •♦*ote  or  in  part. 

91300.21   RaspemaatoMqueatetar 
corracUon  of  raoorda. 

{a)  Gfonia^  reqve$L  If  the  Aasistiarp 
Board  makesa  detenunadon  to  grant  a 
reqaest  for  carrectioa  in  «Awk  or  in 
part  the  Assitance  Board  will  aonoli^ 
the  requester  in  wriliRg  aad  adviae  the 
nequeeter  of  the  right  to  obtain  a  oopy  of 
the  oonected  record,  ia  wleasabte  fata. 
upon  nequeat. 

(b)  Deniaicfieqetst  If  tbe  Aaaistaiwje 
Bwitl  oMhes  a  deteaoBintttnn  to  deny  a 
requeat  lor  oomctio«  in  whofa  or  in 
part,  the  AaaiataooeBoad  will  ootiSy 
the  requester  in  writiag.  The  notice  win 
state  toe  reeaon  or  reasons  for  tbe 
denial  and  advise  the  sequester  of  the 
right  to  appeal  in  acoordaoce  with 
i  130023  of  this  subpart 

§1300.22  Records  not  SUI40CI  to 
correction. 

In  additioo  to  the  £xempt  records 
noted  in  S  1300.11  of  this  subpart,  the 
following  records  ate  aot  subject  to 
conectioD  or  asiendmeal  as  provkied  in 
§  1301120  of  this  subpart: 

(a  )  Transaipts  or  written  stateraoats 
made  under  o«th; 

(b)  Transcripts  of  grand  jury 
proceedings,  judicial  or  quasi-judicial 
proceedings  which  constitute  the  otScial 
record  of  such  proaedings: 

(c)  Pre-sentence  wports  *duch  are  the 
property  of  die  oouito  but  am 
maintt^ted  to  a  syttea  of  seotxds: 

(d)  Records  pertaining  to  the 
determination,  the  oaHectton  and  the 
payment  of  the  federal  taMea: 

(e)  Recacdsdidy  exeapted  from 
correction  by  aotioe  pubUrfted  in  tbe 
Federal  Register;  and 
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(0  Records  compiled  in  reasonable 
anticipation  of  a  civil  action  or 
proceeding. 

!^^-»   Adminlsliamwiqyoalsfrom 
oatarniiiwiiuiM  not  to  eorrset  rocorda. 

(a)  In  general  When  a  request  for 
correction  has  been  denied  in  whole  or 
in  part,  the  requester  may  appeal  the 
demal  to  Uie  Assistance  Board  within  30 
calendar  days  of  the  requester's  receipt 
of  the  notice  denying  the  request 

(b)  Form  and  content  of  notice  of 
appeal  The  notice  of  appeal  shall: 

(1)  Be  made  in  writing  and  signed  by 
the  person  to  whom  the  record  pertains, 
or  the  duly  authorized  representative  of 
such  individual; 

(2)  Be  addressed  to  the  Privacy  Act 
Appeals  Officer.  Assistance  Board.  1301 
Pennsylvania  Avenue,  NW,  Suite  702. 
Washington,  DC  20004.  Both  the 
envelope  and  the  notice  of  appeal  must 
be  clearly  marked  "Privacy  Act 
Correction  Appeal"; 

(3)  Reasonably  describe,  in 
accordance  with  section  1300.20.  the 
records  sought  to  the  corrected; 

(4}  Set  forth  the  address  where  the 
requester  desires  to  be  notified  of  the 
determination  on  appeal; 

(5)  Specify  the  date  of  the  initial 
request  and  the  date  of  the  letter  givinfl 
notification  that  the  request  was  deni^; 
and 

(6)  State  any  supporting  aiguments  for 
overturning  the  initial  determination. 

(c)  Date  of  receipt  of  appeal  An 
appeal  will  be  considered  to  have  been 
received  for  purposes  of  this  subpart 
when  the  requirements  of  this  section 
have  been  satisfied.  An  appeal  will  be 
promptly  stamped  with  the  date  of  ite 
receipt  by  the  Assistance  Board.  The 
receipt  of  the  appeal  will  be 
acknowledged  within  10  days  (excluding 

S^.'^ayS' Sundays,  and  legal  public 
holidays)  from  the  date  of  receipt 
(unless  the  determination  on  appeal  is 
dispatched  in  10  days,  in  which  case,  no 
acknowledgement  is  required)  by  the 
Assistance  Board  and  the  requester  will 
be  advised  of  the  date  of  receipt  and 
when  a  response  is  due  in  accordance 
with  this  section. 

(d)  Form  of  action  on  appeal— (i)  In 
general  The  Assistance  Board  will 
complete  the  review  and  notify  the 
requester  of  the  Assistance  Board's  fmal 
decision  %vithin  30  days  (excluding 
Saturdays.  Sundays  and  legal  public 
holidays)  after  the  date  of  receipt  of 
such  appeal,  unless  the  time  is  extended 
tor  good  cause  shown. 

(2)  Affirming  the  denial  of  a  request  If 
the  denial  of  a  request  is  affirmed  on 
appeal,  the  requester  will  be  so  notified 
m  wnUng  and  advised  of: 
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(i)  The  reason  or  reasons  the  denial 
has  been  acBrmed; 

(ii)  The  requester's  right  to  file  a 
Statement  of  Disagreement  as  provided 
in  paragraph  (e)  of  this  section;  and 

(iii)  The  requester's  right  to  obtain 
judicial  review  of  the  denial  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  in  accordance  *vith  12  U  S  C 
2278a-3. 

(3)  F^versing  the  denial  of  a  request 
tf  the  demal  is  reversed  on  appeal,  the 
requester  ivill  be  so  notified  in  writing 
and  the  requested  correction  made. 

(e)  Statements  of  disagreement  (1)  A 
requester  whose  appeal  under  tills 
section  is  denied  shall  have  tiie  right  to 
me  a  Statement  of  Disagreement  witii 
the  Assistance  Board.  1301  Pennsylvania 
>Wenue.  NW..  Suite  702.  Washington. 
DC  20004,  witiiin  30  calendar  days  of 
receiving  tiie  notice  of  denial  of  tiie 
requester's  appeal. 

(2)  Statements  of  Disagreement  are  to 
be  concise  and  set  forth  tiie  reasons  for 
Uie  requester's  disagreement  witii  tiie 
decision. 

(3)  Upon  receipt  of  a  Statement  of 
Disa^ment  tiie  Statement  wUl  be 
mcluded  in  tfie  system  of  records  in 
which  tiie  disputed  record  is  maintained 
and  Uie  disputed  record  shall  be  marked 
so  as  to  indicate  (i)  tiiat  a  Statement  of 
Disagreement  has  been  filed,  and  (ii) 
where  in  tiie  system  of  records  tiie 
Statement  may  be  found.  The 
Assistance  Board  may  include  a  concise 
statement  of  tiie  Assistance  Board's 
reasons  for  not  making  tiie  requested 
corrections. 


record  disdosuras. 


(a)  How  made  and  addressed.  An 
individual  may  request  tiiat  tiie 
Assistance  Board  provide  the  individual 
witii  an  accounting  of  disclosures  of 
records  pertaining  to  tiiat  individual  and 
the  date,  nature,  and  purpose  of  each 
disclosure.  A  request  for  an  accounting 
18  to  be  made  in  writing  and  signed  by 
tiie  requester,  who  must  be  tiie 
individual  about  whom  tiie  requested 
record  is  maintained,  or  such 
individual's  duly  autiiorized 
representative  and  must  identify  the 
particular  record  for  which  tiie 
accoimting  is  requested.  The  request 
must  be  addressed  to  tiie  Assistance 
Board  at  1301  Pennsylvania  Avenue, 
NW.,  Suite  702,  Washington,  DC  20004. 
Botii  tiie  envelope  and  tiie  request  must 
clearly  be  marked:  "Privacy  Act 
Accounting  Request" 

(b)  The  Assistance  Board  is  not 
required  to  provide  an  accounting  to  an 
individual  to  tiie  extent  tiiat  tiie 
accounting  relates  to: 


(1)  Records  for  which  no  accounting 
must  be  kept  pursuant  to  S  U.S.C  SUa; 

(2)  Those  records  exempt  fntn  die 
Assistance  Board's  system  of  records  in 
accordance  ivitii  §  1300.11  of  tiiis 
subpart:  or 

(3)  Records  for  *»*ich  an  accounting 
need  not  be  disclosed  pursuant  to  5 
U.&C.  552a. 

(c)  Notice  of  Appeal  A  denial  of  a 
request  for  an  accounting  may  be 
appealed  to  tiie  Privacy  Act  Appeals 
CWficer  in  tiie  same  manner  as  a  denial 
of  a  request  for  access,  witii  botii  tiie 
envelope  and  tiie  notice  of  appeal 
cleariy  marked:  "Privacy  Act 
Accounting  Appeal." 

§1300.25  ftodoaef 


[&]  Compulsory  legal  process.  When 
records  concerning  an  individual  are 
subpoenaed  by  a  grand  jury,  court,  or 
quasi-judicial  autiiority  ftt)m  tiie 
Assistance  Board,  or  disclosed  in 
accordance  witii  an  ex  parte  court  order 
pursuant  to  28  U.S.C.  6103,  tiie 
Assistance  Board  wiU  make  reasonable 
efforts  to  assure  tiiat  written  notice  of 
Its  service  or  any  disclosure  is  provided 
to  tiie  individual.  Notice  shall  be 
provided  witiiin  5  days  (excluding 
Satimiays,  Sundays,  and  legal  public 
holidays)  of  making  tiie  records 
available  under  compulsory  legal 
process  or,  in  tiie  case  of  a  grand  juiy 
subpoena  or  an  ex  parte  order,  witiiin  5 
days  (excluding  Saturdays,  Sundays, 
and  legal  public  holidays)  of  iu 
becoming  a  matter  of  public  record 
Notice  will  be  mailed  to  tiie  last  known 
address  of  tiie  individual  and  will 
contain  the  following  information:  The 
date  and  autiiority  to  which  tiie 
subpoena  is.  or  was  returnable,  or  tiie 
date  of  and  court  issuing  the  ex  parte 
order,  tiie  name  and  tiie  nature  of  tiie 
information  sought  and  provided:  Notice 
pursuant  to  tiiis  section  will  not  be 
provided  if  the  system  of  records  has 
been  exempted  fiom  tiie  notice 
requirement  of  5  U.S.C.  5S2a  by  a  Notice 
of  Exemption  published  in  tiie  Federal 
Register. 

,      {^)  Emergency  disclosure.  U 
information  concerning  an  individual 
has  been  disclosed  to  any  person  under 
compelling  circumstances  affecting 
healtii  or  safefy  as  described  in  5  U.S.C 
552a,  tiie  individual  shall  be  notified  of 
the  disclosure  at  tiie  individual's  last 
known  address  witiiin  5  days  (excluding 
Saturdays.  Sundays,  and  legal  public 
ho  idays).  Notice  wiU  be  in  writing  and 
will  state  tiie  nahmj  of  tiie  infonnation 
disclosed,  tiie  person  or  agency  to  whom 
It  was  disclosed,  tiie  date  of  disclosure 
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andA 


(a)  Insemtal.  BBployMiof  «he 
Assistance  Board  have  a  duty  to: 
(ij  Protect  the  security  af  jecoida: 
(Z)  Ensure  Ihe  accuracy,  selerance, 
timeliness,  and  completeness  olnoeiids; 

(3)  AtoM  Ifae  maufliuiized  (fisdosure, 
eidier  veiWI  or  willten,  of  rewwlfc 

pjj  MbnifeiRinov  afncords.  Except  te 
the  wrtert  *al  the  Wtacy  Act  permits 
such  «ctivWeii  an  emphiyse  of  Ihe 
Assistance  Board  diafi: 

(1)  Not  cuHeti  litfui  uiation  of  a 
personal  nature  from  inilMduals  unless 
the  employee  is  aathnriTad  to  cotteet 
such  informatiflo  to  fmliMm  a  AinrSinii 
or  disdbuge  a  responsibility  af  Ihc 
Assistance  Board; 

tQ  Collect  bom  individuals  amy  thai 
information  whic^  is  necesaaiy  to  fhe 
performance  of  ttie  frmcfiona  or  to  fhe 
discharge  of  the  reaponsibilifies  of  Hbe 
Assistance  Board: 

t3)  Collect  InSonnaSon  about  an 
individual  directly  from  that  in^vldual 
Whenever  pradHcable; 

(4  Inform  each  individual  from  ^om 
{nformaUen  is  collected  of: 

(i)  The  legd  authority  that  authorizes 
the  AsaistBnce  Board  to  cdllect  sudh 
inf ormatf  en  and  nvhether  dlsdosnre  of 
such  infbrmafion  is  mandatory  or 
voluntary; 

(ii)  Tb»  i>riBcipal  innposes  for  whidh 
the  Assistance  Board  intends  to  use  the 

information: 

(iii)  TheTontinB  nses  the  Asristmce 
Board  mqy  make  of  the  informafion;  snd 

fhr)  Hie  practical  and  legal  effects 
upon  the  indi<  idual  of  not  AimisWng  Ihe 
infbmatloni  

(5)  Maintain  a&  records  vfUdi  are 
used  by  the  Assistance  Board  in  maUng 
any  determinatiaB  about  any  hidividual 
with  snch  toeoncj,  letevance, 
iliiiiillnii—.  and  mnnileteBess  as  to 
enstire  fairness  to  the  individual  in  ^ 

determinathm;  

(6)  Except  as  to  distSusures  to  an 
agency  cryawnant  to  515^0  85t,  mafce 
reaaonMe  tnbrts,  prior  to 
disseminating  any  record  about  an 
individual,  to  enave  ^Mt  jaA  raoeras 
are  auuiuale,  letewit,  flanly  and 
coaqdrte; 

(7)  Nat  BakitaiB  any  iMOvd 
CMMBraingaBi  MhrMusTs  i«IVaf«s«r 
poliliGal  bsMfs  ar  cctiviHes.  er 


rdeecKUnBhewany 


indi 
by« 


(ii)  A  sitatute  wfpim^  BBflxjiizcs  the 
Assistance  Board  to  csBert,  aiainitmn, 
use,  ordtaeeBiiBaie  wie  wtoubwwii; 

(•I  Wheareq^toedljy  *«  FriMcy  Act, 

maintalB  an  aooauaing  in  the 
prescribed  6nm  of  aBdisdowtes  off 
recocds  iiy  Ac  Asaiitance  BaafRl  la 
agencies  i 
orinwrifing; 

(9)  Not  disclose  any  record  to 
for  «iy  ase  onleas  anlhai  i  wri  t^r  Ae 
PiiwanyAct  .^ 

(111  Maintaia  and -use  lecoods  wtm 
care  ta  peeveat  tbe  toaAwrtent 
diadoBBie  of  a  neoQtd  toanfsae;  aod 

(11)  Notify  the  head  «f  ihe  Asaistonoe 

Boaid  flt  M^  cecord  that  raataias 

inf amaliMi  AM  tks  Privacy  Aot  ar  the 

ituegmt^  fnr/imoDt «( this  paragraph 

do  net  pmnft  <he  A»aiit«ce  Boand  to 

maiBtain.  . 

(c)  Civiiiiaii^ondcrmunalpent^ 

provisions.  Assistance  Boand  Mr-*" 
axe  xefecEed  to  the  «(vil  liabSiitsr  «■ 
cnjBiaal  peoalty  piovisianB  of  the 
Privacy  Ad, «  aSi:.  AUb. 


$1300^   Ottwr  fights  and  sarvicaa. 

Nothing  in  this  subpart  shall  be 
construed  to  entills  any  individual  as  of 
ri^t.  to  any  service  or  to  flie  dlsdosure 
of  any  record  to  which  such  individual  is 
not  entitled  under  6  US.C.  55la  or  12 
U.S.C2Z78a-m    I 

lohnBflilMlL  I 

Acting  PnsideatiuuiChiefBxeaUi¥eOf^cer. 
[FS  Dae.  .aB-4BS38  Filed  A-M-Mt  ft^S  an^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  AdminMrMOT 

14CFRPart39    I 
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r.  Federal  Aviation 

Administration  (FAA),  uuf. 
action:  final  rale. 


for  Ihe  iBdNMMfrs 


SUMMAiiv:  Thas  oiieiidment  snpersedes 
an  existing  airwuiililness  tfireciive  tAIQ, 
applicable  to  certain  AerospSliate^ 
Model  AT1W2  series  airplanes,  -wHdi 
currently  i^uirea  iuspection  and 
modification,  if  tiece«ary.  rfthe  aileitm 
coRtreil  tab  Iringa  pins.  This  action  adds 
adCtienal  airplaaes  to  the  AD 
applicability;  R^oires  repetitive 
inspections  and  repair,  If  necessary,  of 
the  aileron  coirttol  tA  Wnges;  and 
pPBvidea  an  «plipnal  modification 
which,  if  inataSad,  tem^nates  the  need 
for  the  repetitive  inspertions.  Has 


amendment  is  pruutfted  by  reports  of 
hinge  pin  ndgraSon  cortlfaraing  to  occur 
following  modification  in  accordance 

not  camotod.  ohiU  toad  •«  m^"?** 
aileron  birces  and  loss  «f  controllaUlity 
of  the  aifplaae 

aMBSepteaabcrS,  19B9. 

Tlie  appGcsMe  service 

iirfbnMJtioa  way  he  tinned  from 
Aerospaliale,  319  Ra*e  de  Bayonne, 
SloeOToAwae,  OedexW^noe.  "Iliis 
informaliaB  BMy  be  eMBnftned  «t  *e 
FAA,  NoiAweat  Modtain  Bggton, 
Tn^apoit  AiiviaBe  Directorate,  179ID 
PactficHi^i— aySwsftwSeatde. 
Washington,  or  the  StandafdtaaHoa 
Brandi,  8Q19  SaatMBi^al  Way  Seaft, 
Seattle,  Washia^xaL 
FOHfwwiPi  ntnmuenam  comber. 
Mr.  Robert  McOedcen,  Standardisation 
Branch,  AMIJMIS;  teiebhone  (a»|»31- 
1979.  Mailing  addrees:  FAA,  NortJiwest 
Mountain  Region,  17900  Pacific  Fligjhway 
South,  C-68999,  SeatSe,  WeahiBSton 
98169. 
sopPLEiiEirrwmHroiiMATioiKOnMay 

18, 19B9,  the  FAA  issued  AD  89-12-05, 
Amendment  fl9-«229  ($4  TO  22878;  May 
30, 1989),  which  tequHSS  inspection  and 
modification,  if  necessary,  of  the  aileron 
contrtjil  taib  Wnge  pins.The  modificafion 
consisted  of  restoring  Ihe  hinge  pin  to  its 
proper  location  and  peening  the  hinge 
end  knndde  to  frevB*  the  pinfrom 
migrating  and  contacting  adjaront 
structure.  T*at  action -was  prompted  by 
reports  of  aileron  binding  doe  to 
migration  trf  fte  aileron  tab  inboard 
hinge  pin,  which  contacts  adjacent 
8trHrtm«.  This  condition,  if  not_ 
corrected,  could  lead  to  excessive^  ^ 
aileron  forces  and  tees  cf  coirtrirflafbffity 
of  the  airplane. 

Since  issoance  of  that  AD,  the  FAA 
has  received  teports  of  hinge  pin 
migration  occurring  on  airplanes  fliat 
have  incoTpotated  tiie  mo*fication 
required  by  the  existing  Mi.The 
migration  bas  been  ctowrved  on  all 

aiieron  conkol  tab  hinges. 
Aerospatiale  lias  issued  Service 
.     Bultetin  ATR42-57-0D30,  dated  July  7. 
1989.  which  describes  procedures  for 
instrilation  of  new  hb«e  pins  and  stop 
plates,  tastallation  df  this  modificflfion 
terminales  the  need  for  the  re^wtitive 
inspections.  The  Direction  Gfeiferale  de 
L' Aviaftm  Ctvite,  -wtech  is  the 
airworthiness  anthoHty  of  France,  has 
classified  tids  servioe  bulle/tin  as 
mandatory,  and  hasissued 
Airworthiness  Diredtive  T-«9-tr77-IBl 
(B)K9  eddressfaig  tids  snbfed 

Additionally,  rinde  iasnance  of  AD  89- 
12-06,  -ftie  Model  AJR«  fleet  has 
increased  and  addiConal  airplanes  that 
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were  not  listed  In  the  appikafaility  of  the 
existiagAa  ai«  alao  subject  to  1^ 
unsafe  oonditioa  addreaaed  by  dwt 
actimi. 

THm  airplane  model  is  manafiactared 
in  France  and  type  certificated  in  the 
United  States  under  die  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  and  tiie  applicable  lulateral 
airworthiness  a^ieemeoL 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  this  AD  supersedes  AD 
89-12-05  to  require  inspections  of  all 
aileron  control  tab  hmges  to  determine  if 
the  hinge  pin  has  migrated  out  of  its 
housing,  and  repair,  if  necessary;  adds 
additional  airplanes  to  the  existing 
applicability:  and  provides  for  an 
optional  modification  (in  accordance 
with  tile  service  bulletin  described 
above)  which,  if  installed,  would 
constitute  terminating  action  for  the 
repetitive  inspections. 

This  is  considered  to  be  interim 
action.  The  FAA  is  considering  revising 
Uiis  AD  action  to  mandate  die  now 
optional  terminating  modification: 
however,  die  proposed  compliance  time 
for  installation  of  the  modification  is 
sufficiently  long  so  tiiat  notice  and 
public  comment  will  not  be 
impracticable. 

Since  a  situation  exists  tiiat  requires 
immediate  adoption  of  this  regulation,  it 
is  fbund  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  tiiia 
amendment  effective  in  less  tiian  30 
days. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiEects  on  the 
States,  on  tiie  relationship  between  die 
national  government  and  the  States,  or 
on  the  distribitfion  of  power  and 
responsibilities  among  the  various  levels 
of  goveinment  Therefore,  in  accordance 
with  Executi¥e  Order  12612,  it  is 
determined  that  tUs  final  rale  does  not 
have  sufficient  federalism  impUcaticms 
to  warrant  the  preparation  of  a 
Federaliam  Aaaessmeat 

The  FAA  has  deterauned  that  this 
regulation  is  an  eflieigeacy  regulation 
and  that  it  is  not  considered  to  be  major 
under  Execative  Older  1229L  It  is 
impracticable  far  the  agency  to  fellow 
the  procedures  of  Order  122B1  with 
respect  to  this  rule  aioce  the  role  orast 
be  issoed  iouaediately  to  cotraet  «o 
unsafe  condition  in  airetafi.  It  fan  been 
further  detenniaed  that  this  action 
involves  aa  eBuugeacf  regulatiaa  -"T<ffr 
DOT  Regulatory  IVriicies  aad  Ptoceduies 
(44  FB 11034;  Fefamary  26^  »7g).  If  it  is 
deteznnaad  that  *^'t  tmtrwnnrr 
regulatifiBothenvise  swould  be 
significant  oader  DOT  Rsfulatacy 


Policies  and  Prooeduivs.  a  final 
regulatoiy  evahiatioa  will  be  ptepaied 
and  placed  in  tiie  re^datory  docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  tiie  Rules  OodDet 

List  of  Subjects  in  14  CFR  Fart  S9 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  die  Amendment 

Accordingly,  pursaaat  to  the  anthority 
delegated  to  me  by  tite  Administrator. 

Uie  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART39-{A1IIEIIDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  faUowa: 

Authority:  49  U.S.C.  1354(al  1421  and  1423; 
49  U.S.C.  108(8)  (Revised  Pnb.  L  97-449, 
laoMty  12, 1983):  and  14  CFR  M.a9L 

939.13    [Amended] 

2.  Section  39.13  is  amended  by 
superseding  AD  89-12-05,  Amendment 
39-6229  (54  FR  22878:  May  30, 1989). 
with  the  following  new  airwortliiness 
directive: 

AeroqMtiais:  Applies  to  all  Model  ATR42 
series  airplanes,  certificated  in  any 
category.  Compliance  is  required  as 
indicated,  unless  previously 
accomplished. 

To  prevent  migratioo  of  the  ailerao  controi 
tag  hinge  pins,  accomplish  the  following: 

A.  Within  7  days  after  June  12, 1969  (the 
efTective  date  of  AD  89-12-05).  ibr  aiipknes 
Serial  Numbers  003  thnK^  068.  modify  the 
aileron  control  tab  hii^  pins  in  accoidaace 
with  Part  B  of  Aerospatiale  Service  Bulletin 
ATR4Z-57-0019,  Revision  1,  dated  June  7. 
1989. 

B.  Within  7  days  after  )uDe  12. 1969  (die 
effective  date  of  AO  49-12-05),  for  aiipUoes 
Serial  Numbers  003  through  135,  perform  an 
inspection  of  the  ailerao  control  tab  hinge 
pins  in  aococdance  with  Part  B  of 
Aerospatiale  Service  Bulletin  A1R42-57- 
0028.  Revision  1.  dated  April  2a  1980.  If  tlie 
inspection  reveals  that  the  end  luiuckle  is  not 
peenad.  prior  to  further  fl^it  modify  the 
aileron  control  tab  hinge  pins  in  accordance 
with  the  service  bulletin. 

a  Withia  7  days  after  the  eSacdve  date  of 
this  aaaendinent  for  aitpiaaes  Sartal 
Numbers  003  thnn^fa  147.  aoiess 
accomplished  wilhia  the  last  SO  boon  tisw- 
in-servioa.  inspect  all  aileRm  cooOd  tab 
hinges  to  detennine  if  the  hii^  pia  has 
visibly  migiatad  out  of  its  iMwaing.  If  tbc 
inspection  reveals  that  a  hii^  pio  has 
migratad.  prior  to  hirthar  flight,  path  the 
hinge  pin  back  iatoits  haaang.  Refiaat  dw 
inspaoiim  fisr  U^epte  siigntiaa.  aad  dw 
associated  repair,  if  aeoasaaiy.  at  intervais 
not  to  cxoaad  se  hoars  tiBe.ia.wivica. 

D.  Installation  of  new  hinge  pins  and  stop 
plates,  in  aocaidaacc  with  Service  BalletiB 
ATR42-<7-0a99,  datwl  Jaly  7. 19811 


consUtiiles  tcnniaatieg  actf  on  for  the 

repetitive  inspactiias  required  by  i 
C  abovsi 

£.  An  alternate  means  of  comidiaacc  or 
ad)u8tnienl  of  the  oon^liance  tim^  «M^ 
provides  an  acceptable  level  sf  sairty.  may 
be  used  ivlien  approved^  die  MaBager. 
Standaidiatiaa  Branch.  ANM-lia,  FAA. 
Northwest  f ' 

NolKTImL 

through  aaPAAl , 

Inspector  (PMQ.  who  will  cither  ooneor  or 
comment  and  then  send  it  to  the  Manager, 
Standardization  Branch.  ANM-113. 

F.  Special  flight  permits  may  be  ismed  ia 
accordance  with  FAR  21.197  and  21.199  to 
operate  aitplanes  to  a  base  in  order  to 
comply  with  dw  reqeiiemtts  of  tUa  AO. 


All  persons  affected  by  this  directive 
who  hJave  not  already  received  the 
appropriate  service  iafoimatioo  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatiale,  219  RotUe  de 
Bayonne.  31069  Toulouse.  Cedex  03, 
France.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region.  Transport  Airplane 
Directorate  17900  Pacific  Highway 
Soutii,  Seattie.  Washington,  or  the 
Standardization  Branch.  9010  East 
Maiiginal  Way  South.  Seattle. 
Washington. 

Hiis  amendment  becomes  effective 
Septembers.  1969. 

Issued  ia  Seatde.  Washii«loa.  on  Aiwast 
11. 1989. 

Tsirnll  r>f  fadsiiiM. 
Acting  Atanager,  Tnmwport  Airpkme 
DinctomtB.  Aircraft  Certification  Semce. 
[FR  Doc.  80-10654  Piled  8-18-80:  8:45  am) 
I OOOC  4S1t-1S-« 


14CFflP{«t39 

[Docket  Na  Se-NM-O-AO; 


Model  Nord292ASerf«« 

AOCNCv:  Federal  Aviation 
Administration  (FAAJ.  DOT. 

ACTION:  Fuial  rule. 


9UMSIAIIV:  Hiis  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  Aerospatiale  Model  Nord 
262A  series  airplanes,  which  requires  a 
one-time  inspection  and  replacement  If 
necessary,  of  certain  main  landing  gear 
(MIX?)  shodc  absorber  spherical 
bearings.  This  amendment  is  laompted 
by  a  report  tiiat  die  MLG  failed  to  lode 
and  tiie  MLG  collapsed  on  landii^  Thie 
condition,  if  not  corrected,  could  result 
in  collapse  of  the  main  landfaig  gear. 
EPFECTWS  DAIX  Sqiteiiber  25. 1999. 

AOOWMO:  Hie  applicable  service 
infamatioa  sMy  be  obtained  from 
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Aerospatiale.  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03,  France.  This 
information  may  be  examined  at  the 
FAA  Northwest  Mountain  Region.  17900 
Pacific  tfighway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South.  Seattle.  Washington. 
ran  puivTHni  iNrowmTioti  contact: 
Mark  Quam.  Standardization  Branch. 
ANM-113;  telephone  (206)  431-1978. 
Mailing  address:  FAA  Northwest 
Mountain  Region.  17900  Pacific  Hi^way 
South,  0-66966,  Seattle,  Washington 
96168. 


this  action  is  contaiied  in  the  regulatory 
dodcet  A  copy  of  it  may  be  obtained 
from  the  Rules  Docket 

List  of  Subjects  In  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Anendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulatioas  as  follows: 


proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations,  to  include  a  new 
airworthiness  directive,  applicable  to 
Aerospatiale  Model  Nord  262A  series 
airplanes,  whidi  requires  a  one-time 
inspection  and  replacement  if 
necessary,  of  certain  main  landing  gear 
(MLG)  shock  absorber  spherical 
bearings,  was  published  in  the  Federal 
Ragliter  on  May  19, 1989  (54  FR  21627). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment  No 
comments  were  received  in  response  to 
the  proposal. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

It  is  estimated  that  12  airplanes  of  U.S. 
registry  will  be  affected  by  this  AO.  that 
it  will  take  approximately  17  manhoun 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  The  estimated 
cost  for  the  modification  kit  is  $2,700. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  to  U.S.  operators  is 
estimated  to  be  $40,5ea 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  impUcations 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "si^dficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26, 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
A  final  evaluation  has  been  prepared  for 


PART  3»-[  AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C  108(g)  (Revised  Pub.  L  97-44a 
January  12, 1983);  and  14  CFR  11.89. 

939.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Aaraspatiale:  Applies  to  all  Model  Nord 
282A  series  airplanea  certificated  in  any 
category,  with  ERAM  main  landing  gear 
•hock  alMorber  part  aumben:  11105-002  B 
and  higher  dash  numbers.  11384-001  and 
higher  dash  numlwrs,  11365-001  and  higher 
dash  numbers,  lie95>002  and  hi^er  dash 
numbers. 

Compliance  is  reqtired  as  indicated,  unless 
previously  accompUdied.  To  prevent  collapse 
of  the  main  landing  gear  (MLG)  due  to 
defective  shock  absorbers,  accomplish  the 
following: 

A  Within  30  days  after  the  effective  date 
of  this  AD,  disconnect  the  shock  absorber  in 
accordance  with  Nord  282  Service  Bulletin 
No.  32-^  Revision  t  dated  January  11, 1988, 
and  perfonn  the  appropriate  action  as 
follows: 

1.  If  there  is  no  milled  slot  serving  to 
extract  the  male  spherical  bearing, 
reassemble  in  accordance  with  the  service 
bulletin. 

2.  If  there  is  a  milled  slot  extract  the  male 
spherical  bearing,  cfean  and  visually  inspect 
both  parts  of  the  bearing  assembly  tm  cradu 
or  corrosion  in  accordance  with  the  service 
bulletin. 

a.  If  the  assembly  is  found  in  serviceable 
condition,  grease  aad  re-install  in  accordance 
with  the  service  bulletin. 

b.  If  die  spherical  bearing  assembly 
extracted  is  found  to  be  cracked  or  corroded 
or  seized,  replace  prior  to  further  fli^t  widi 
new  type  spherical  assembly  in  accordance 
with  ERAM  Service  BuUetin  32-48  or  Nord 
282  Service  Bulletio  32-22. 

E  Within  80  days  after  the  effective  date  of 
this  AO,  replace  all  separable  spherical 
bearing  assembliest  described  in  paragraph 
A.2.,  above  with  the  new  type  spherical 
bearing  assembly,  ki  accordance  with  ERAM 
Service  Bulletin  32^48  or  Nord  262  Service 
Bulletin  32-22,  Revision  2.  dated  January  11. 
1968. 

C  An  alternate  gwans  of  compliance  or 
adjustment  of  the  oompliance  tiine,  «^ch 


provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by.  the  Manager, 
Standardisation  Branch.  AMM-113,  FAA 
Northwest  Mountain  Region. 

NotK  The  request  shouM  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (R^),  who  may  add  any  comments 
and  then  send  it  to  the  Manager, 
Standardization  Brandi,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.187  and  21.198  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  die  requirements  of  this 
AD. 

All  persons  affected  by  this  directive 
who  have  not  already  feceived  the 
appropriate  service  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Aerospatialel.  316  Route  de 
Bayonne.  31060  Toulouse,  Cedex  03. 
France.  These  documents  may  be 
examined  at  the  FAA  Northwest 
Mountain  Region.  17900  Pacific  Highway 
South.  Seattle,  Washington,  or  at  the 
Seattle  Aircraft  Certification  Office. 
9010  East  Ma^al  Way  South.  Seattle. 
Washington. 

This  amendment  becomes  effective 
September  25. 1989. 

Issued  in  Seattle,  WaskingUm.  on  August 
11, 19ea 

Danell  M.  PadafsOD, 
Acting  Manager,  Traiupvt  Airplane 
Direciorata,  Aircraft  Ceiiifioation  Service. 
[FR  Doc.  88-19557  Filed  6-18-88;  8.'45  am] 
MUSn  COOK  4S1S-1MI 


14  CFR  Part  39 

[Docket  No.  ••-IMM2-A0;  Affldt  39-63061 

AlrworthlnMa  DiTMllvM;  Boamg 
Modal  737  8wiM  AkplanM 

AOCNCV:  Federal  Aviation 

Administration  (FA^.  DOT. 

Acnow:  Final  rule. 

HjMMJUrr  This  amendment  supersedes 
an  existing  airworthlaess  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
200  series  airplanes,  which  currently 
requires  mod&icadon  of  the  autopilot 
flight  control  computen  (FCC)  and 
autopilot  mode  control  panel  (MCP)  to 
prevent  the  airplane  from  making 
uncommanded  changes  In  altitude 
(ALT),  vertical  speed  (V/S).  or  indicated 
airspeed/Mach  (lAS/MACH).  lUs 
condidon.  if  not  corrected,  could  result 
in  the  airplane  flying  at  an  unassigned 
altitude.  Sbice  the  issuance  of  that  AD, 
the  FAA  has  determkied  diat  contrary 
to  previous  testing,  the  corrective  action 
called  for  in  die  AO  ts  ineffective. 
Accordin^y,  this  action  supersedes  the 
existing  AD  and  requires,  as  an  interim 
action,  a  revision  to  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
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incorporate  certaiB  c^eiatiaaal 
procedures  to  detect  uncommanded 

SSKSl?*****?  Control  Panel  ALT. 
lAS/MACH.  and  V/8  windows. 

EfKtilVK  OffTC  September  5. 1989. 

FOR  nmTHn  MTomuTiON  contact: 
Mr.  Alvm  R.  Habbestad.  Systems  and 
Equipment  Branch.  AIM-130S. 
telephone  (206)  431-1942.  Mailing 
address;  FAA.  Northwest  MiNmtaia 
Region,  17900  Pacific  Highway  South  C- 
68966.  SeatUe,  Washington  98168. 
■u^nABiTAiir  wromuTiOM:  On 
August  8, 198B,  die  FAA  issued  AO  88- 
19-01,  Amendment  39-S996  (53  FR  30976; 
August  17, 1988)  to  require  modification 
of  the  Flight  Control  Computer  (PCCl 
and  Mode  Control  Panel  (MCP)  on 
certain  Model  737-200  airplanes.  That 
action  was  taken  as  a  result  of  reports  of 
the  airplane  ""iirfwg  <inooniimBded 
changes  in  altitode.  vertical  speed,  or 
mach/airspeed  due  to  uncommanded 
changes  in  die  MCP  di^lay  window. 
The  changes  were  predominandy  in  the 
altitude  display.  Testing  by  die 
manufacturer  of  the  autopilot 
components  and  by  the  manufacbii«r  of 
the  airplane  indicated  tiiat  the 
modification  requu«d  by  AD  88-1&-01 
would  eliminate  the  uncommanded 
changes  in  die  MCa>  display  window. 
Since  issuance  of  the  AD,  however, 
the  manufacturer  has  presented  FAA 
with  infonnation  whidi  indicates  the 
altitude  window  of  die  MCP  continues 
to  have  an  uncommanded  change  in 
value,  and  the  corrective  action  called 
for  in  AD  88-19-01  is  ineffective  in 
correctins  the  problem. 

Since  the  modification  required  by  AD 
88-19-01  is  apparendy  ineffective  in 
correcting  die  unsafe  condition 
addressed,  and  sinoe  die  unsafe 
conditini  may  ctiU  exist  or  develop  in 
airplanes  of  die  same  type  design,  the 
FAA  has  determined  diat  AD  88-19-01 
must  be  superseded  with  a  new  AD  diat 
requires  a  revision  of  die  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
incorp(nate  certain  MCP  operating 
procedures  to  detect  tmconuoanded 
changes  in  die  Mode  Control  Panel  ALT, 
lAS/MACH.  and  V/S  windows.  TTiis  is 
considered  biterim  action. 

The  raanufacturera  are  currently 
working  on  a  new  design  for  die  MCP 
display  wdndow  and  its  monitora.  The 
FAA  may  consider  further  rulemaking 
action  afi«'  evaluatian  of  the  new 
design  is  aocompliahed. 

Since  a  situation  exists  diat  requires 
immediate  adoption  of  diis  n^atioa  it 
is  found  that  notice  and  public 

procedure  hereon  are  ipnpncticable,  and 
good  cause  exists  making  this 
amendment  affective  la  less  than  30 
days. 


'-0  i^BwoutHw  auspvo  nasem  enii 
not  haveaubsUaliai  dfaact  aBada  on  the 
States,  an  die  raktiaDsUpfaatWMn  the 


national  gownmeBt  and  the  States,  or 
on  die  distiiboiion  of  pow«r  aad 

responaifailities  Bmong  the  TBiious  levels 
of  government  'AerefafB,  la  acandmce 
widi  ExecuiiTe  Oldar  12612,  it  ia 
determined  diat  diis  Fteal  Rule  does  not 
have  suffident  fsderalisni  hnphcations 
to  wamnt  the  pwpaialiunofa 
Federafiam  Asseasraent 

The  FAA  has  deteredned  diat  dds 
regulation  is  an  emergency  regdation 
and  that  it  is  not  considered  to  be  naior 
under  Execative  Oixier  12291.  ft  ia 
impracticable  for  die  agency  to  follow 
die  procedurea  of  Older  12291  widi 
respect  to  this  rale  since  the  rale  mast 
be  issued  immediately  to  correct  an 
unsafe  condition  in  ainaaft  It  has  been 
further  determiiied  that  this  action 
involves  an  emergency  regulation  under 
DOT  Re^datory  Pdides  and  I^ooednres 
(44  FR  11034;  February  26,  MTO).  ff  it  ia 
determined  that  this  emergency 
regulation  odierwise  would  be 
si^cant  under  DOT  Regidatoiy 
Policiee  end  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  die  regulatory  dodcet 
(otherwise,  an  evaluatian  is  not 
required).  A  copy  of  it  if  filed,  may  be 
obtained  frtim  die  Rules  Docket 

List  of  Subjects  hi  CFR  Part  39 

Air  transportation.  Aircraft.  Aviatitm 
Safety,  Safety. 

Adoption  of  die  Amendment 

According,  purraant  to  die  authority 
delegated  to  me  by  die  Administrator, 
the  Fedeal  Aviation  Administration 
amends  14  CFR  part  39  of  die  Federal 
Aviation  Regulations  («  CFR  39.13)  as 
follows: 

PART  39  [AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aadnritjr:  49  U.S.C  1354(a).  1421  aad  1423; 
48  U.&C  10e(g)  (Revised  Mk  L8r-I4a 
January  12, 1983);  and  14  CFR  11  Ml 

538.13   lAmamM] 

2.  Section  36.13  is  amended  by 
superseding  AD  88-19-01.  Amendaient 
39-5996  (53  FR  30076;  August  17. 1868). 
with  the  following  new  aicworthinets 
directive: 

Boeing:  Applies  to  Model  737-380  series 
aiipines,  aqiiipped  wtth  Speny  Modri  SPt77 
autopilot  fli^  oontrol  oonpeten  (FOCI)  aad 
mode  control  panels  (MCP),  oertificatad  in 
any  categoiy.  Compliance  required  witUn  10 

days  aftw  tlw  effsdive  dais  of  tte  Aa 

unless  previously  accomplished 


being  1 ,  _       ^ 

A  Inooipafais  dw  fan-i^^ 

into  the  Limitatiaas  Sacdoa  of  the  PAA- 

approve  Aiiplane  Fligiit  Manoal  (AFM).  lUa 

may  be  accomplished  Iqr  InsertiiM  a  con*  of 
this  AD  in  the  APM.      ''""'™«*"W« 

AutopOatUmltaltoim 

For  aiiplaMS  wMl  9PI77  Mtoiriat  k^^ 
Contool  Paaeb  (MCP).  rH^trisiis  —I  Me 
the  following  prooaduraK 

l.'Check  MCP  settii^  afiar  any  »Urtrf^^| 
power  interruptions. 

2.  Fbihming  diuqe  in  ALT  selecttoo  in  the 
MC  window,  check  ALT  display  to  ensure 
desfred  rililede  is  displayed. 

3.  Closely  Boaitar  ahitade  dw^  ^ 
altitade  rtaagti  to  aname  that  the  autopilot 
captures  taA  bveb  off  at  dwdasked  altttwie. 

Natoe  Stvidard  '^aUoate".  aew 
coordination,  and  croas-cbeckiM  at  MCP 
settings  and  fUghl  instruments  are  neccaaaiy 
to  detect  any  nonselected  MCP  dinlay 
changes. 

E  An  alternate  means  of  compliance  or 
adjuslxHat  of  «M  oompHaMe  Umb  wUch 
provides  an  acoaptable  level  ofaafcty,  ouy 
be  used  whan  appivved  by  the  M^MHW. 
Seattle  Aircraft  Certificatioe  Office.  FAA, 
Northwest  Moutaia  R^toa. 

Note:  He  lequcst  should  be  ibnvaided 
through  an  FAA  Piindpal  Operations 
Inspector  (POI).  who  wili  either  concur  or 
comment  and  then  send  it  to  the  Manager. 
Seattle  Aircnft  Certilketion  Office. 

This  amendment  supersedes  AD  88- 
19-01.  Amendment  39-5996. 

This  amendment  becomes  effective 
September  5, 1988. 

laawd  in  Seatds.  Waafakigton.  on  AagMt 
11,  iflsa. 


DaneliM. 

Acting  Mana^r,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  89-195S5  Hied  &-18-89;  8:45  am] 
BNJjNa  cooc  4sie-is-« 
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14  CFR  Part  39 

[Docket  Na 
6303] 

AlrwortMnaaa  Olractfvaa;  LoekfMad 
Aaronautfcal  Syatama  Company  Modal 
L-1011.805-1,  L-1011-S85-1-14, 
L«1011-a8S-1-15,  and  L-1011-38S-S 
Sanaa  Ahplanoa 

AQENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 
:  Final  rale. 


•WMBABv:  This  amendnent  adtqits  a 
new  airworddneas  directive  (AO). 
appUcabie  to  certain  i-nricinifTi  Model 
L-lOll-aes  series  aiiplanea.  which 
requirea  inqiectian  of  the  AmdiiBry 
Power  UnU  (APU)  starter  pond  caUe 
for  looae  groandamd  laiainatiana,  antf 
apprapriale  oonactive  action,  aa 
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necessary.  This  amendment  is  prompted 
by  a  report  of  loose  AFU  starter  ground 
terminals,  and  deterioration  of  the 
grounding  bracket  due  to  electrical 
arcing  at  the  ground  studs.  This 
condition,  if  not  corrected,  cpuld  result 
in  a  fire  caused  by  ardng. 
imcnvi  OATB  September  25. 1989. 
jmuwmil  The  applicable  service 
information  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Company.  P.O.  Box  551.  Burbank. 
California  9152a  Attention:  Commercial 
Order  Administration.  Dept  65-33.  Unit 
20,  Plant  A-1.  This  information  may  be 
examined  at  the  FAA.  Northwest 
Mountain  Region,  Transport  Airplane 
Directorate.  17900  Pacific  Highway 
South.  Seattle.  Washington,  or  the  FAA. 
Northwest  Mountain  Region,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street.  Long  Beach, 
California. 

ran  njRTHai  mtomiation  contact: 
Mr.  Elvin  K.  Wheeler.  Aerospace 
Engineer.  Systems  and  Equipment 
Branch,  ANM-130L,  FAA  Northwest 
Mountain  Region,  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring 
Street,  Long  Beach,  Califomta  g080&- 
2425:  telephone  (213)  988-5344. 
•upftniiNTAiiv  mpommation:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Lockheed  Aeronautical  Systems 
Company  Model  L-1011-^85-1.  L-1011- 
385-1-14.  L-1011-385-1-15,  and  L-1011- 
385-^  series  airplanes,  which  requires 
inspecting  the  Auxiliary  Power  Unit 
(APU)  starter  ground  cable  for  loose 
ground  stad  termination,  and 
appropriate  corrective  action,  as 
necessary,  to  eliminate  APU  starter 
ground  cable  discrepancies,  was 
published  in  the  Federal  Register  on 
April  19, 1989  (54  FR 15770). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in.  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
commenU  received. 

Commento  were  received  from  the  Air 
Transport  Association  (ATA)  of 
America  on  behalf  of  ito  member 
operators.  Most  members  expressed  no 
objection  to  adoption  of  the  proposed 
rule.  However,  one  member  questioned 
the  need  to  mandate  Inspection  of  the 
Lockheed  L-1011  APU  starter  ground 
cable  installation  by  issuing  an  AD.  This 
commenter.  who  experienced  arcing 
damage  on  one  airplane,  insjiected 
thirty-nine  other  aircraft  and  found  no 
further  damage  or  incorrect  stud  build- 
up. Based  on  this  inspection,  this 
commenter  believes  that  no  further 
action  is  necessary  and  requested  that 


the  proposed  rule  be  withdrawn.  The 
FAA  disagrees.  A  partial  fleet  check 
recently  conducted  by  eight  Model 
L-1011  operators  revealed  that,  of  56 
aircraft  checked,  23  had  some 
discrepancy  in  the  ground  stud/bracket 
installation.  Of  those  23, 5  had  loose 
studs  with  no  evideice  of  arcing  and  12 
were  missing  the  required  mid-span 
cable  clamp.  This  condition,  if  not 
corrected  could  result  in  a  fire  caused 
by  arcing,  since  an  eroded  groimd  stud 
and  a  missing  wire  harness  clamp  could 
allow  the  starter  ground  cable  to  fall 
onto  the  APU  fuel  shutoff  valves.  The 
FAA  has  determined  that  this  unsafe 
condition  may  exist  in  any  Model  L- 
1011-385  series  airplanes,  and  AD  action 
is  warranted  in  order  to  identify  and 
correct  it. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  241 
Lockheed  Model     L-1011-385  series 
airplanes  of  the  affected  design  in  the 
woridwide  fleet.  It  Is  estimated  that  116 
airplanes  of  U.S.  registry  will  be 
affected  by  this  AO,  that  it  will  take 
approximately  4.5  ananhours  per 
airplane  to  accomplish  the  required 
actions,  and  that  ^e  average  labor  cost 
will  be  $40  per  maahour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$20,880. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism'  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluatioa  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

List  of  Subjecto  ia  14  CFR  Part  39 

Air  Transportation,  Aircraft  Aviation 
safety.  Safety. 


Adoption  of  the  Amendnmit 

Accordingly,  pursuant  to  the  authcmty 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 


PART93-(AMENDED] 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13S4(a),  1421  and  1423: 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449. 
January  12. 1983);  and  14  CFR  11.89. 

S  39.13   [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Lockheed  Aeronautical  Systems  Company: 
Applies  to  Lockheed  Model  L-1011-385- 
1.  L-1011-385-1-14.  L-1011-385-1-15,  and 
L-1011-385-3  series  airplanes,  as  listed 
in  Lockheed  TriStar  L-lOll  Service 
Bulletin  093-49-062,  dated  September  19, 
198&  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accompUAed. 

To  prevent  a  fire  from  arcing  due  to  loose 
APU  starter  ground  cables  falling  off  the 
ground  studs  and  onto  the  APU  fuel  shutoff 
valves,  accomplish  the  following: 

A.  Within  6  months  after  the  effective  date 
of  this  airworthiness  directive  (AD),  Inspect 
the  APU  starter  ground  stud/bracket  for 
proper  installation  and  proper  ground  stud 
torque,  in  accordance  with  the 
Accomplishment  Instructions  of  Lockheed 
TriStar  Service  Bulletin  093-49-062.  dated 
September  19, 1988.  Any  discrepancies 
identified  must  be  corrected  prior  to  further 
flight,  in  accordance  witk  the  service  bulletin. 

B.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certifioation  Office,  FAA. 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
tlirough  an  FAA  Principal  Maintenance 
Inspector  (PMI).  who  will  either  concur  or 
comment  and  then  send  it  to  the  Manager, 
Los  Angeles  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region. 

C  Special  Flight  pemits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  s  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  docimients  ftom  the 
manufacturer  may  obtain  copies  upon 
request  to  Lockheed  Aeronautical 
Systems  Company,  P.O.  Box  551, 
Burbank,  California  91520,  Attention: 
Commercial  Order  Administration, 
Dept  65-33,  Unit  20.  Plant  A-1.  These 
documents  may  be  examined  at  the 
FAA  Northwest  Mountain  Region. 
Transport  Airplane  Directorate,  17900 
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Pacific  Highway  South.  Seattle, 
Washington,  or  the  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street  Long  Beach.  California. 

This  amendment  becomes  effective 
September  25, 1989. 

Issued  in  Seattle,  Washington,  on  August 
111  1989* 


DanBUM. 

Acting  Manager,  Tranaport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  89-19558  Filed  8-1W9;  &-45  am] 
BNJJNQ  CODE  4S10-1S^i 


14  CFR  Part  71 


[Alrapaee  Docket  Na  88-ASW-S4] 

R«vMon  of  Control  ZonM;  Hood  Army 
AirfMd  (AAF),  TX  and  RolMTt  Qrm 
AIrflrtd(AAFJ,TX  ^ 

AOENCV:  Federal  Aviation 

Administration  (FAA),  DOT. 

Acnow;  Final  rule;  editorial  amendment 


summary:  This  action  makes  an 
editorial  change  to  the  legal  descriptions 
that  were  published  in  the  Federal 
Register  concerning  the  Hood  AAF  and 
the  Robert  Gray  AAF  Control  Zones. 
This  action  corrects  the  legal  description 
of  both  control  zones,  but  does  not 
affect  the  physical  size  of  either  the 
Hood  AAF  or  Robert  Gray  AAF  Control 
Zone. 

iPPftCnVE  DATl:  August  21, 1989. 
FOB  FURTHER  INFORMATION  CONTACT: 

Bruce  C.  Beard,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division. 
Southwest  Region,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530.  telephone  (817)  624-5561. 
•WFUMENTARY  information: 

History 

Federal  Register  Document  FR  89- 
13921  was  published  on  June  13. 1989, 
revising  the  control  zone  located  at 
Hood  AAF.  TX.  The  existing  control 
zone  was  described  as  "Within  3-mile 
radius  of  the  Hood  AAF*  *  •"The 
Hood  AAF  Control  Zone  and  the 
adjoining  Robert  Gray  AAF  Control 
Zone  should  have  touched.  However,  it 
was  determined  that  the  3-mile  radius 
Hood  AAF  Conbvl  Zone  was  too  small 
to  touch  the  Robert  Gray  AAF  Control 
Zone  and  the  Hood  AAF  Control  Zone 
had  to  be  enlaiged  to  a  3.5-mile  radius  of 
Hood  AAF.  This  editorial  amendment 
will  revise  any  reference  to  the  "3-mile 
radius  of  the  Hood  AAT'  contained  in 
the  Hood  AAF  Control  Zone  and  Robert 


Gray  AAF  Control  Zone,  TX,  legal 
description  to  read  "3.5-mile  radius  of 
the  Hood  AAF."  For  the  purpose  of 
clarity,  the  entire  legal  description  of 
both  control  zones  is  being  republished. 

The  FAA  has  determined  that  thia 
amendment  only  involves  an  editorial 
change  to  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationaUy  current  It 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  antidbated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  amendment  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act 

LUt  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  is 
amended  as  follows: 

PART  71-DESIQNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134a{a).  1354(a).  1510; 
Executive  Order  10854;  49  U.S.C  106(g} 
(Revised  Pub.  L  97-449,  January  12, 1983);  14 
CFR  11.89. 

971.171    [AfflWKtod] 

2.  Section  71.171  is  amended  as 
follows: 

Hood  Army  Aiifiald  (AAF),  TX  pteviiedl 

Within  a  3.5-mile  radius  of  the  Hood  AAF 
(latitude  31*08'13"  N.,  longitude  9r42'49"  W.) 
and  within  a  5-mile  radius  of  the  Killeen 
Municipal  Airport  (latitude  31*05'09"  N., 
longitude  9r41'10"  W.y.  excluding  the  portion 
subtended  by  a  chord  drawn  between  the 
poinU  of  intersection  of  the  3.5-mile  radius  of 
the  Hood  AAF  and  the  5-nule  radius  of  the 
Robert  Gray  AAF.  TX,  Control  Zones  south 
to  the  intersectim  of  the  5-mile  radius  of  the 
Killeen  Airport  and  the  5-mile  radius  of  the 
Robert  Gray  AAF,  TX,  Control  Zones.  This 
control  zone  is  effective  2300.  local  time. 


Sunday  to  OTOa  kical  tima,  Saturday  and 
odier  times  by  notice  to  aimien. 

171.171    [AMMndad] 

3.  Section  71.171  is  amended  as 
follows: 

Robert  day  Amy  Aiifiaid  (AAF).  TX 
[Revised] 

Within  a  5-mile  radius  of  Robert  Gray  AAF 
(latitude  n*04'04"  N.,  longitude  ar48'4S" 
W..):  within  1.5  miles  each  side  of  the  north 
localizer  course  extending  from  the  S-mile 
radius  area  to  7  miles  north  of  the  airfieM; 
within  2  miles  each  side  of  the  180*  bearing 
from  the  Robert  Gray  AAF  extendii^  frxm 
the  S-mile  radius  area  to  11  miles  sondi  of  die 
airport:  within  a  S.5-mile  radius  of  the  Hood 
AAF  (latitude  31*ori3"  N,  longitude 
9r42'49"  W.):  within  a  54nile  radius  of  the 
Killeen  Municipal  Airport  (latitude  31*06'oe" 
N..  longitude  9r41'10"  W.),  excluding  dw 
portion  within  the  Hood  AAF.  TX.  Control 
sone  when  it  is  effective. 

Issued  in  Fort  Worth,  TX  on  July  31, 1989. 
LaiiyLCnig, 

Manager,  Air  Traffic  Division,  Southweat 
Region. 

(FR  Doc  80-19559  FUed  fr-lS-SO;  8:45  am] 
aauNo  cooe  4sis-i»« 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 

(Rulemaking  Na  3] 

Exchang*>Visltor  Program;  CMzMwNp 
of  Raaponalbia  Offlcart  and  Sponaors; 
Corraction 

aqcncy:  United  States  Information 
Agency. 

ACTKM:  Final  rule;  correction. 


•UMMARV:  The  Agency  issued  a  final 
rule  on  August  11, 1989,  at  54  FR  32964. 
Because  of  administrative  error  parts  of 
two  sentences  were  deleted.  Also,  there 
is  a  spelling  error.  This  notice  corrects 
the  errors. 

IFRCnVI  OATC  August  11, 1989. 
AODRCMIS:  Merry  Lymn,  Assistant 
General  Counsel  Office  of  the  General 
Counsel,  Room  700,  United  States 
Information  Agency,  301 4th  Stiwt  SW, 
Washington,  DC  20547. 

FOR  RJRTHBI INTOIIIIATION  CONTACT: 

Merry  Lymn,  Assistant  General  CounseL 
Office  of  the  General  Counsel,  Room 
70a  United  States  Information  Agency, 
301 4th  Street  SW.,  Washington,  DC 
20547.  (202)  485-8829. 

Dated:  August  16, 1988. 
Alberto  |.  Moca, 
General  Counsel. 
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PART  814-(  AMENDED] 

Accordingly,  the  United  States 
Information  Agency  is  amending  22  CFR 
514.1  by  correctly  adding  the  definition 
of  "Citizen  of  the  United  States"  and 
correctly  revising  the  definitions  of 
"Responsible  Officer"  and  "sponsor"  to 
read  as  follows: 

IB14.1    DaflnMom. 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  DIvlaion 
29  CFR  Part  775 


"Citizen  of  the  United  States"  means 
(a)  an  individual  who  is  a  citizen  of  the 
United  States  or  of  one  of  its 
possessions,  or  (b)  a  partnership  of 
which  each  member  is  a  United  States 
citizen,  or  (c)  a  corporation  or 
association  created  or  organized  under 
the  laws  of  the  United  States,  of  which 
the  chief  executive  officer,  president, 
chairman  of  the  board  of  db«ctors,  and 
75  per  centum  of  the  members  of  the 
board  and  its  other  managing  officers 
are  United  States  citizens  and  in  which 
at  least  75  per  centum  of  the  stock  or 
voting  interest  is  owned  or  controlled  by 
persons  who  are  citizens  of  the  United 
States  or  of  one  of  its  possessions. 
•       •       •       •       * 

"Responsible  Officer"  means  the 
official  of  an  organization  sponsoring  an 
Exchange- Visitor  Program  who  has  been 
listed  with  the  Agency  as  being 
responsible  for  administering  the 
program  and  carrying  out  the  obligations 
which  the  organization  asstunes  In 
undertaking  to  sponsor  a  program  (see 
S  514.14).  The  designation  of  an 
Alternate  Responsible  Officer  is 
permitted  and  encouraged.  The 
Responsible  Officer  and  all  Alternative 
Responsible  Officers  must  be  United 
States  citizens. 

"Sponsor"  means  any  reputable 
United  States  federal,  state  or  local 
government  agency  or  recognized 
international  agency  or  organization  of 
which  the  United  States  government  is  a 
member  and  has  offices  in  the  United 
States  or  a  reputable  organization  which 
is  a  "citizen  of  the  United  SUtes"  as  that 
term  is  defjied  by  this  regulation  which 
makes  application  as  prescribed  to  the 
Director  of  the  United  States 
Information  Agency  for  designation  of  a 
.program  under  its  sponsorship  as  an 
Exchange- Visiter  Program  and  whose 
application  is  approved.  Other 
corporations  or  organizations  which  are 
not  citizens  of  the  United  States  as 
herein  defined  may  not  be  designated  as 
a  sponsor. 

•        •        •       •       * 
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Application  of  the  Fair  Lalior 
Standards  Act  to  Employees  of  State 
and  Local  Govemnwnts 

AQCNCV:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor. 
action:  Final  rule.  


-:  The  Supreme  Court  in  Garcia 

v.  San  Antonio  Metropolitan  Transit 
Authority,  et  ai.  469  U.S.  528  (1985), 
overruled  its  prior  decision  in  National 
League  of  Cities  v.  Vsery.  428  U.S.  833 
(1976)  that  Uie  minimum  wage  and 
overtime  compensation  provisions  of  the 
Fair  Labor  Standards  Act  could  not 
constitutionally  be  applied  to  State  and 
local  government  employees  engaged  in 
traditional  governmental  activities.  As  a 
result  of  the  National  League  of  Cities 
decision  the  Department  of  Labor 
published  in  the  Federal  Register  a 
special  enforcement  policy  and 
notification  procedure,  and  listed  those 
governmental  functions  which  the 
Administrator  of  the  Wage  and  Hour 
Division  had  determined  to  be 
traditional  and  those  governmental 
functions  determined  to  be 
nontraditional.  As  a  result  of  the  Garcia 
decision,  supra,  overruling  National 
League  of  Cities,  the  need  to  identify 
traditional  and  noatraditional 
governmental  functions  became 
unnecessary  and  obsolete.  This  final 
rule  deletes  the  special  enforcement 
policy  and  notification  procedures  ftt)m 
part  775. 

EFFECTIVE  DATE:  August  21. 1989. 
FOR  FURTHER  INFORMATION  CONTACT. 

Paula  V.  Smith.  Administrator.  Wage 
and  Hour  Division.  U.S.  Department  of 
Labor,  Room  S-^5D2,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
(202)  523-8305.  This  is  not  a  toll  fi«e 
number. 

SUPPLEMENTARY  tlFORMATION: 

Application  of  tht  Fair  Labor  Standards 
Act  to  States  and  Political  Subdivisions 
Prior  to  Garcia 

The  Fair  Labor  Standards  Act,  as 
originally  enacted  in  1938,  did  not  apply 
to  employees  employed  by  States  or 
political  subdivitf  ons.  The  first  such 
application  was  fai  1966,  when  Congress 
extended  the  Act's  coverage  (including 
the  prohibition  against  sex-based  wage 
differentials  adopted  by  the  Equal  Pay 
Act  of  1963)  to  employees  of  States  and 
other  public  entvprlses  engaged  in 
operating  transit  companies,  hospitals. 


schools  and  related  instftutions.  The 
constitutionality  of  this  extension  of  the 
Act's  coverage  was  upheld  in  Maryland 
v.  Wirtz,  392  U.S.  183  (1968). 

In  1974,  Congress  amended  the  Fair 
Labor  Standards  Act  to  cover  virtually 
all  public  sector  employees  except  those 
specifically  exempt  as  holders  of  a 
public  elective  office  or  employees 
appointed  by  such  an  office  holder  to  be 
a  "member  of  his  persoaal  staff'  or  "to 
serve  on  a  policymakui«  level"  or  as  an 
immediate  advisor  "witti  respect  to  the 
office." 

On  June  24. 1976.  the  Supreme  Court 
ruled  in  National  League  of  Cities  v. 
Usery,  428  U.S.  833,  that  the  minimum 
wage  and  overtime  provisions  of  the 
Fair  Labor  Standards  Act  could  not 
constitutionally  be  applied  to  State  and 
local  government  employees  who  are 
engaged  in  traditional  governmental 
activities.  The  Court  expressly  overruled 
its  earlier  decision  in  Maryland  v.  Wirtz 
insofar  as  that  decision  upheld  the 
application  of  the  Act's  minimum  wage 
and  overtime  provisions  to  public  school 
and  hospital  employees.  The  Court's 
decision  did  not  affect  the  continued 
apphcation  of  the  Act's  minimum  wage 
and  overtime  provisioas  to  employees 
engaged  in  activities  which  are  not 
traditional  functions  of  government 

Because  the  Supreme  Court  did  not 
establish  a  test  for  distinguishing 
between  traditional  and  nontraditional 
governmental  functions  for  purposes  of 
applying  the  Act's  minimum  wage  and 
overtime  provisions,  the  three-judge 
district  court  to  which  the  case  was 
remanded  requested  die  Secretary  to 
propose  a  means  of  ptoviding 
interpretative  guidanoe  to  public 
employers  in  identifying  the 
nontraditional  functions  which  are 
constitutionally  subject  to  the  minimum 
wage  and  overtime  provisions  of  the 
Fair  Labor  Standards  Act  The  court 
also  indicated  that  the  States  and 
political  subdivisions  should  not  be 
subject  to  an  award  for  "liquidated 
damages"  (over  and  above  back  wages) 
except  as  to  activities  which  had 
already  been  identified  as 
nontraditional 

In  response  to  this  request,  the 
Secretary  submitted  a  proposal  to  the 
court  for  the  amendment  of  the 
Secretary's  enforcement  poUcy  stated  in 
29  CFR  775  and  a  notification  procedure 
for  identifying  traditional  and 
nontraditional  governmental  functions. 
"This  proposal  was  approved  by  the 
court  and  published  in  final  form  in  the 
Federal  Re^ster  on  December  21, 1979 
(see  44,FR  75628),  by  adding  S8  775.2-.4 
to  Part  775. 
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Effect  ofTha  Garcia  Dedsioa 

On  February  19, 1985.  the  Supreme 
Court  in  Garcia  v.  San  Antonio 
Metropolitan  Transit  Authority,  etal.  ■ 
489  U.S.  528.  oveiruled  the  National  ' 
League  of  Cities  decision.  The  court 
found  authority  for  application  of  the 
Fair  Labor  Standards  Act  to  state  and 
local  governments  under  the  Commerce 
Clause  of  the  Constitution  and  found 
that  application  of  federal  regulation  on 
the  basis  of  a  governmental  function 
being  traditional  or  nontraditional  was 
unsound  in  principle  and  unworkable  in 
practice.  As  a  result,  classification  of 
state  and  local  governmental  fimctions 
as  b-aditional  or  nonb-aditional  became 
obsolete  and  unnecessary.  Accordinalv 
29  CFR  Part  is  amended  by  deleting 
55  775.2.  775.3  and  775.4. 

Publication  in  Final 

The  Department  of  Labor  has 
determined,  pursuant  to  5  U.S.C. 
553(b)(B).  that  good  cause  exists  for 
waiving  public  comment  on  this 
procedural  amendment  to  die  regulation 
because  such  comment  is  unnecessary. 
This  finding  is  made  because  the 
changes  made  herein  are  necessitated 
by  operation  of  law  as  a  result  of  the 
Supreme  Court's  reversal  of  its  prior 
decision  in  National  League  of  Cities. 
Regulatory  Impact 

This  document  reflects  the  removal  of 
interpretive  or  procedural  r^ations 
for  which  there  is  no  current  stahitory  or 
oUier  legal  autiiority.  Therefore  tiiis 
document  does  not  constihite  a  rule  or 
regulation  as  defined  in  Executive  Order 
No.  12291.  In  addition,  tiiis  document 
was  not  preceded  by  a  general  notice  of 
proposed  rulemaking,  and  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C  601(2)  and  e04(a). 
Ust  of  Subjects  in  29  CFR  Part  775 

State  and  local  governments,  Fair 
Labor  Standards  Act 

For  die  reasons  set  out  in  die 
preamble,  29  CFR  Part  775  is  amended 
as  set  forth  below. 

Signed  at  Waahington,  DC,  this  15th  day  of 
August  1989. 

EHiabeth  Dole, 

Secretary  of  Labor. 

PART77S-<iENERAL 

1.  The  autiiority  citation  for  Part  775  is 
revised  to  read  as  follows: 

Authority:  52  Stat  loea  29  U.S.C.  201  e/     / 
seq..  61  Stat  84. 29  UAC  251  et  aeq..  49  Stat 
2038.41U.S.C35ff/»e9. 
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5S77S.2.77S.3.77M    [RmiovmI] 

2. 29  CFR  Part  775  is  amended  by 
removing  §8  775.2,  775.3,  and  775.4. 
[PR  Doc  89-19821  Filed  8-18-69;  8^  am] 
■UMQ  cooc  4si».tr.« 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Gkiard 

33  CFR  Part  100 
[CQO0S-f».7»] 

Special  Local  Ragulatione  for  Marine 
Even^TMrty-TMrd  Annual  Powertioat 

"•Satta,  Suequehanna  River,  Havre  de 
Grace,  MD 

AOCNCV:  Coast  Guard,  DOT. 

action:  Notice  of  Implementation  of  33 
CFR  100.510. 


■  Thi«  notice  implements  33 
CFR  100.510  for  die  Thirty-Third  Annual 
Powerboat  Regatta.  The  event  will  be 
held  on  tiie  Susquehanna  River,  west  of 
Garrett  Island.  The  special  local 
regulations  are  necessary  to  control 
vessel  traffic  in  tiie  immediate  vicinity 
of  tills  event  The  effect  will  be  to 
resbict  general  navigation  in  the 
regulated  area  for  die  safety  of 
spectators  and  participants. 
EmcnVE  dates:  The  regulations  in  33 
CFR  100.510  are  effective  for  die 
following  periods. 

11.00  a.m.  to  7.'00  p.m.,  August  26, 1989. 
11:00  a.m.  to  7«)  p.m.,  August  27. 1989. 
r?"rfr'**"  INTOWIATION  contact: 

Mr  BUly  J.  Stephenson,  Chief,  Boating 
Affairs  Branch,  Fiftii  Coast  Guard 
District  431  Crawford  Sh«et  • 
Portsmoudi,  Viiginia  23704-5004  (8041 
398-6204.  ' 

•W'W^itNTAIIV  INfOnaiATION: 
Drafting  Infonnation 

The  drafters  of  tiiis  notice  are  Billy  J. 
Stephenson,  project  officer.  Chief, 
Boating  Affairs  ftvnch.  Boating  Safety 
Division.  Fifdi  Coast  Guard  District  and 
Captain  Michael  K.  Cain,  project 
attorney.  Fifdi  Coast  Guard  Dishict 
Legal  Staff. 

Discussion  of  Regulations 

The  Susquehanna  River  Optimist  Club 
has  submitted  an  application  on  July  13. 
1980  to  hold  die  Thirty-Third  Annual 
Powerboat  Regatta  on  August  26  and  27. 
1989.  on  the  Susquehanna  River,  west  of 
Garrett  Island.  The  powerboat  race  will 
consist  of  approximately  seventy  five 
Inboard  Hydroplanes,  runabouts,  and 
outboard  performance  crafts  ranging 
from  eight  to  twenty  tiiree  feet  in  lengdi 
racing  around  an  oval  course.  Three  to 


twelve  boats  will  race  at  once,  at  qwed 
up  to  140  miles  per  hour.  The  races  will 
last  from  duee  to  four  hours.  Slace  diis 
event  is  of  die  type  contemfdated  by 
diese  regulations  and  die  safety  of  die 
participants  and  spectati^  viewing  diis 
event  will  be  enhanced  by  die 
implementation  of  ^edal  local 
regulations  for  die  &isquehanna  River 
33  CFR  I0a510  will  be  in  effect  Oosui^ 
of  die  entire  waterway  is  not  anticipated 
and  marine  b>affic  will  be  allowed  to 
proceed  up  die  Susquehanna  River  using 
that  portion  of  die  waterway  east  of 
Garrett  Island. 

These  regulations  are  implemented  by 
publication  of  diis  implementing  notice 
in  die  Federal  Ragistv  and  a  notice  m 
tiie  Local  Notice  to  Mariners. 

Dated:  August  11, 1988. 
PA.  Welling, 

^r  Admiral,  U.S.  CoaalGuaid.  Commander. 
Fifth  Coast  Guard  District 
[FR  Doc.  89-19543  Piled  fr-ia-aO;  8:45  ami 
BNXMQ  COOC  4eiS-t4.«i 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parte  217  and  251 

Appeal  of  Dedelone  Concerning  Ifie 
National  Fbrest  System 

aoency:  Forest  Service.  USDA. 
ACTKM:  Final  rule;  technical 
amendments  and  corrections. 


tUMMARV:  This  rule  makes  corrections 
and  technical  amendments  to  the  Forest 
Service  administrative  appeal 
procedures  at  36  CFR  parts  217  and  251. 
Subpart  C  and  corrects  typographical 
errors  in  die  final  rules  published  in  die 
Fednal  Registm  on  January  23. 1980  (54 
FR  3342].  The  changes  remove  several 
ambiguities  and  inconsistencies  in  the 
appeal  procedures  which  have  been 
brought  to  die  agency's  attention  since 
publication. 

awECmrt  date:  This  rule  is  effective 
August  21. 1989. 

Wn  PURTHm  INRNMATION  contact: 

Kathryn  C.  Hauser.  Program  Analyst 
National  Forest  System.  Forest  Service, 
U.S.  Department  of  Agriculture.  (2021 
382-9346. 

•UPW  tMSNTAWV  INFONMAIIUN.  On 
January  23. 1988.  at  54  FR  3342,  part  VI, 
the  Secretary  of  Agriculhuie  gave  notice 
of  adoption  of  two  new  rules  that 
provide  a  process  for  appeal  of 
decisions  of  Forest  Service  officials 
related  to  management  of  die  National 
Forest  System.  The  new  rules  at  36  CFR 
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I  part  251.  subpart  C.  provide  appeal 

I  procedures  applicable  to  holdiers  of  or 

I  applicants  for  special  use 

I  authorizations.  New  rules  at  36  CFR  part 

1 217  provide  a  new  process  for  appeal  of 
National  Forest  System  plan  and  project 

I  decisions.  The  new  rules  replace  the 
administrative  appeal  procedures  at  36 
CFR  211.1B.  Following  publication,  the 
Forest  Service  discovered  several 
inconsistencies,  typographical  errors, 
and  omissions  that  are  being  corrected 

I  by  this  rulemaking. 

Technical  Amendments  to  96  CFR  Part 

217 


E 

is  consistent  with  the  direction  already 
set  out  in  §  217  ll(a)(5]. 


ilatti* 


1.  Section  217.3 

Section  217.3  describes  the  decisions 
arising  from  a  National  Environmental 
Policy  Act  (NEPA)  evaluation,  and 
documented  in  a  Record  of  Decision, 
Decision  Notice,  or  Decision  Memo  that 
are  appealable  pursuant  to  this  rule. 
Revision  is  needed  to  correct  a 
terminology  problem  with  one  of  the 
decisions  listed  in  paragraph  (b)(3).  The 
decision  in  question  currently  reads. 
*****  land  exchanges  and  acquisitions. 
*  *  *"  Land  exchanges  involve  both 
disposal  of  land  and  the  acquisition  of 
land,  but  it  is  disposal  which  inherently 
results  in  environmental  effects. 
Acquisitions  merely  involve  transfer  of 
title.  Environmental  effects  are  likely  to 
occur  only  when  specific  management 
decisions  are  implemented  concerning 
the  acquired  land.  Accordingly, 
paragraph  (b)(3)  is  revised  to  read. 
"•  *  *  conveyance  of  land  or  interests 
in  land  out  of  Federal  ownership.  *  •  *" 

2.  Section  217.4 

The  final  rule  clearly  establishes  a 
review  process  applicable  only  to 
decisions  arising  from  analysis  required 
by  the  National  Environmental  Policy 
Act  and  subsequent  implementing 
regulations  and  procedures  documented 
in  a  Record  of  Decision,  Decision  Notice, 
or  Decision  Memo.  Accordingly,  appeals 
of  decisions  not  made  through  any  of 
these  three  dociunents  shall  not  be 
accepted  under  36  CFR  part  217. 
However,  while  S  217.11  clearly  defines 
the  cinnimstances  under  which  an 
appeal  shall  be  dismissed,  for  example 
decisions  excluded  from  appeal, 
paragraph  (b)  of  S  217.4.  Decisions  not 
subject  to  appeal,  conflicts  with  this 
direction.  It  states  that  a  Reviewing 
Officer  will  "not  accept"  an  appeal  on 
subsequent  implementing  actions. 
Therefore,  paragraph  (b)  of  \  217.4  is 
being  revised  to  say  that  appeals  of 
subsequent  implementing  actions  that 
result  from  initial  decisions  subject  to 
review  will  be  dismissed.  This  revision 


3.  Section  217.7 

The  proposed  regulaiions  published 
May  16, 1988  (53  FR 17310,  Part  II). 
stated  the  agency's  intent  to  apply  the 
same  procedures  described  for  first- 
level  appeals  when  the  Secretary  elects 
to  review  an  initial  decision  of  the  Chief. 
And.  the  final  rule  at  9  217.13(d)  states 
that  if  the  Secretary  elects  to  review  an 
initial  decision,  the  review  shall  be 
conducted  in  accordance  with  the 
applicable  rules  and  procedures  of  this 
part.  However,  S  217.7(a)  could  be 
interpreted  to  contradict  this  direction 
because  the  citation  refers  only  to 
special  procedures  involved  in 
discretionary  reviews  set  forth  at 
3  217.17.  To  ensure  that  the  intent  of  the 
rule  is  achieved  and  that  the  Secretary's 
review  of  the  Chiefs  initial  decisions 
follows  first-level  procedures,  paragraph 
(d)  of  5  217.13,  which  clearly  stated  the 
intent,  is  being  moved  to  S  217.7(a)  and 
the  reference  to  5  217.17  in  §  217.7(a)  is 
being  removed.  Additionally,  consistent 
with  the  notification  procedures  set  out 
in  5  217.17,  new  language  has  been 
added  to  S  217.7(a)  to  clarify  that  the 
discretionary  level  will  notify  the 
appellants  when  the  review  at  this  level 
is  not  elected  and  that  the  Chiefs 
decision  is,  therefore,  the  final 
administrative  decision  of  the 
Department  of  AgricBlture. 

4.  Section  217.8 

Part  217  established  a  review  process 
applicable  to  all  decisions  arising  from 
analysis  required  by  the  National 
Environmental  Policy  Act  (NEPA)  and 
subsequent  implementing  regulations 
and  procedures  documented  in  a  Record 
of  Decision,  Decision  Notice,  or  Decision 
Memo.  Section  217.8»  at  paragraphs  (a) 
(3)  and  (4),  delineates  the  filing  times  for 
appeals,  differentiating  between  project 
decisions,  and  land  and  resource 
management  plan  approvals,  significant 
amendments,  or  revisions. 
Inadvertently,  the  rule  failed  to  address 
non-significant  amendments  to  land  and 
resource  management  plans  or 
programmatic  decisions  made  through 
an  Environmental  Assessment  and 
documented  in  a  Decision  Notice.  This 
omission  has  resulted  in  questions  as  to 
whether  or  not  these  decisions  are 
appealable  and,  if  so,  which  filing  time 
applies. 

To  cure  the  omission  and  uncertainty, 
§  217.8(a)(3)  is  being  amended  to 
provide  a  45-day  period  for  filing 
appeals  of  non-significant  amendments 
to  land  and  resource  management  plans 
dociunented  in  a  Decision  Notice  or 
Decision  Memo,  or  for  filing  appeals  of 


programmatic  decisions  documented  in 
a  Decision  Notice.  Neither  a  non- 
significant amendment  nor  a 
.programmatic  decision  analyzed  in  an 
Environmental  Assessment  and 
documented  in  a  Decision  Notice  are  as 
complicated  as  land  and  resource 
management  plan  approvals,  significant 
amendments,  revisions,  ot  other 
programmatic  decisions  documented  in 
a  Record  of  Decision.  Therefore,  45  days 
is  sufficient  time  to  file  an  appeal  for 
these  kinds  of  decisions.  This  change  is 
wholly  consistent  with  the  treatment  of 
the  45/90^iay  period  for  filing  appeals  in 
the  final  rule.  The  difference  between 
significant  and  non-significant 
amendments  to  land  and  resource 
management  plans  is  explained  in 
Forest  Service  Manual  1922.5  (51  FR 
1476;  53  FR  26807). 

5.  Section  217.12 

One  of  the  fundamental  features  of 
the  new  procedures  at  part  217  is  the 
emphasis  the  rules  give  to  conflict 
resolution.  The  intent  of  the  new  rules, 
as  stated  in  the  preamble  (54  FR  3351).  is 
that  the  rule  would  allow  Deciding 
Officers,  Reviewing  Officers,  appellants, 
or  interveners  to  request  meetings  to 
resolve  issues.  However,  through  an 
oversight  in  §  217.12(a),  only  Reviewing 
Officers  are  specifically  authorized  to 
initiate  meetings.  Therefore,  this  section 
is  being  amended  to  cortect  this 
oversight  and  conform  to  the  stated 
intent. 

ft  Section  217.13 

Reviewing  Officers  are  permitted  to 
extend  the  time  periods  for  review  to 
request  additional  information  needed 
to  clarify  issues.  However.  §  217.13(c) 
limits  this  authority  to  tke  Secretary  of 
Agriculture,  Chief,  and  Regional 
Foresters  in  their  capacity  as  Reviewing 
Officers.  This  limitation  was  an 
oversight,  as  Forest  Supervisors  also 
need  this  latitude  in  first  level  appeals 
of  District  Ranger  decisions. 
Accordingly,  S  217.13(c)  is  being 
amended  to  give  Forest  Supervisors  this 
authority  in  their  capacity  as  Reviewing 
Officers. 

7.  Section  217.15 

Procedures  for  closing  the  record  are 
set  forth  in  the  final  rule  at  S  217.15(e). 
Paragraph  (1)  provides  that  the  record 
will  close"*  *  *  upon  receipt  of 
comments  on  the  appeal  by  the 
intervener  or  at  the  end  of  the  30-day 
period  for  providing  comments, 
whichever  is  the  latter  date."  The  intent 
of  the  rule  was  to  close  the  record  upon 
receipt  of  intervenor  comments  on  the 
appeal  but  not  later  than  the  end  of  the 
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30-day  period  intervenors  have  for 
providing  comsientt.  The  rule  as  wiittea 
is  confiifling.  Accordingly.  {  217.15(e)  is 
amended  to  clarify  that  the  record 
closes  upon  receipt  of  comments  from 
intervenors  bat  not  later  than  the  end  of 
the  30-day  comment  period. 

The  final  rule  at  f  217.15  describes 
the  appeal  record.  It  dearly  lays  out 
what  the  record  contains,  who 
maintains  it.  and  when  it  doses.  And. 
S  217.7  dearly  states  that,  if  the 
Secretary  electa  to  review  a  Chiefs 
initial  decision,  tbe  first-level  appeal 
procedures  outlined  in  this  part  ai^ly. 
Some  confusion  exists,  however,  about 
the  handling  of  the  appeal  record  in  the 
interim,  i.e.,  when  an  appeal  is  filed  on  a 
Chiefs  initial  dedaion  bat  prior  to  Ae 
Secretary's  determination.  Because  the 
creation  of  the  offidal  appeal  record 

would  not  begin  until  the  Secretary  haa 
made  the  decision  to  review  an  initial 
decision  of  the  Chief  (accepted  the 
appeal],  nothing  filed  by  an  appellant 
would  constitute  part  of  an 
administrative  appeal  record  until  such 
a  determination  was  made.  Accordingly, 
to  darify  thia,  §  217.15  is  revised  by 
adding  a  new  paragraph  that  makes  this 
point 

8.  Section  217J7 

Based  on  inquiries  fitim  die  public  and 
Forest  Serrice  enqployees,  dicre  appears 
to  be  some  confusion  in  the  new  appeal 
regulation  as  to  whether  a  Chiefs 
discretionary  review  dedsion  made 
pursuant  to  {  217.17  must  be  forwarded 
to  the  Secretary  for  possible  farther 
discretionary  review.  TTie  intent  of  the 
final  rule  is  dearly  stated  in  the 
preamble  discmeion  of  levels  of 
available  review  at  54  FR  3348,"*  *  * 
the  one-level  review  with  diectetionary 
review  at  the  eecond-leTel  best  fits  die 
intent  of  the  rale.  It  simplifies  the 
process,  improves  the  potential  to 
process  appeals  In  a  timefy  manner,  yet 
retains  the  option  for  a  seomd  review." 
There  was  never  any  intention  to  offer  a 
second  level  of  discretionary  review. 
Such  a  process  woold  be  inccmsistent 
with  the  desire  to  streamline  tke  appeals 
process.  Accordingly,  1 217.7(e)  is 
amended  to  make  dear  tfiat  only  one 
level  of  discretionary  review  exists. 

The  intent  of  the  foal  rale  as 
discossed  in  die  preamble  is  to  provide 
a  discretionary  review  for  appeal 
dedsions  rendered  by  die  Regional 
Forester  and  Orief.  If  disoetioBary 
review  is  exercised,  die  review  is  to  be 
conducted  solely  on  die  recnd  osed  by 
die  lower  level  Reviewii^  Officer. 
Paragraph  (e)  of  (  217.17  slates  dMt  die 
record  %vill  not  be  reopened  to  accept 
additional  submissions  from  parties  to 
die  appeal  or  the  Reviewii^  Officer. 


This  could  leed  one  tooondede  diat  a 
itoD-pw^ooidd  sobmit  infomation  to 
the  reoord.  Tlris  woeU  be  an  errciieoos 
condusion  based  on  the  stated  intent  of 
the  discretionary  review  level. 

Accordingly,  paragraph  (e)  of  {  217.17 
IS  being  revised  to  state  diat  die  record 
shall  not  be  reopened  to  accept 
additional  submissions  from  any  JMurce. 

9.  Appendix 

Section  217.8(e)  delineates  how  long 
the  first-level  review  process  should 
take:  100  days  for  projects  or  160  days 
for  land  and  resource  management  plans 
or  programmatic  dedsitms  documented 
in  a  Record  of  Dedsion.  Appendbc  A— a 
flow  diart  of  the  appeal  process  under 
part  217  wWdi  is  not  to  be  set  out  in  die 
Code  of  Federal  Regulationa— was 
provided  widi  die  final  role  to  assist  die 
public  in  understanding  the  timeframes. 
Unfortimately,  it  was  confusing.  The 
total  number  of  days  shown  on  tin 
schematic  do  not  add  up  to  100/160  days 
because  (1)  when  die  rule  was  finalized, 
mailing  times  were  buOt  in  to  die  100-/ 
leo-day  timeframe;  and  (2)  the 
schematic  erroneously  showed  either  30 
days  or  90  days  to  make  a  dedsion  after 
the  record  dosure.  These  timefi-ames 
were  replaced  in  die  final  rule  widi  die 
100-/l60-day  timeframe.  Addii«  to  die 
confusion  over  timeframes  is  an 
erroneous  statement  in  die  preamble 
that  the  90-day  timeframe  for  review  is 
retained  in  die  final  rule  (54  FR  3351).  No 
changes  in  the  rule  itself  are  required  to 
darify  the  timeframes;  however, 
correction  of  the  chart  is  necessary. 
Accordingly,  a  revised  A^iendix  A  is 
published  at  die  end  of  diis  rulemaking. 

Technical  Amendments  to  as  CFR  Part 
2Sl.SabpaitC 

1.  Section  251^ 

Review  of  {  251.82,  which  lists  die 
written  dedsions  arising  bom  spedfic 
types  of  permitted  uses  of  National 
Forest  System  leads  diet  can  be 
appealed,  revealed  that  two  of  die 
decisions  listed  do  not  comport  the 
purpose  Old  scope  of  36  CFR  part  251 
and  dierefore  shoold  be  deleted.  The 
two  dedsions  in  {  251  J2(a)  are: 
Paragraph  ^),  "Land  exchmige 
agreemorts  onder  36  CFR  254.11  and 
dedsions  to  proceed/not  proceed  witii 
land  exchanges":  and  para^aph  (13), 
"Dedsions  to  object,  or  not  to  object  to 
die  isswraoe  of  minerals  leases."  In  bodi 
cases  die  appealable  decision  is 
doorawnted  in  a  NEPA4Msed  docnment 
and  dierefore  woukl  be  appealable 
punuant  to  die  procedures  set  forth  in 
36  CFR  Part  217. 

Written  agreements  on  a  land 
exchange  oone  after  die  actual  dedaton 


point  to  proceed  or  not  to  proceed  and 
involve  only  aa  tnr-itmmgpf  of  Mlaa. 
AddittanUy.  the  dedaioB  to  praoasd/ 
not  proceed  with  famd  exchanges  h 
accomplished  throagh  a  fffiPAoMlysis 
documented  in  a  Dedsion  Notioe  or 
Rococd  of  Dedsioa  and  dms  worid  be 
appealable  parsuant  to  die  piocedwies 
set  forth  bi  36  CFR  part  217.  There  are 
occasions  when  flw  Forest  Service 
solidtaexchange  partnen.  in  sodi 
instances,  respondents  (bidden)  to  die 
solidtation  are  not  app^rmg  for  written 
authorisation  to  tKcapy  and  nse  > 
National  Forest  System  land.  TTiBrefbre, 
no  appeal  ri^its  under  38  CFR  part  251 
Subpart  C  exist  for  the  imsucc^sfol 
bidders).  However,  an  unsuccessful 
bidder  could  appeal  pursuant  to  38  CFR 
217  when  a  Dedsion  Notice  is  issued 
subsequendy.  If  a  land  exchange 
dedsion  affects  a  pemiit  holder,  die 
permit  hdder  has  appeal  ri^ts  punuant 
to  36  CFR  part  251.  subpart  C. 

Decisions  to  object/not  objed  to  die 
issuance  of  minerals  leaaes  »n  also 
acoompliahed  throagh  a  NEPA  analysis 
documented  in  a  Dedsion  Notioe  or 
Record  of  Dedsion  and  dms  would  be 
appealable  pursaant  to  the  procedaies 
set  forth  in  36  CFR  part  217.  Even  tho<^ 
there  are  occasions  where  a  person  is 
entitied  to  apply  for  a  mineral  permit  or 
lease  and  the  Forest  Service  has 
authority  to  consent  or  not  to  consent  to 
die  permit  or  lease,  diese  dedsions  are 
not  appealable  under  36  CFR  part  251, 
Subpart  C  because  there  is  no  current 
permit  in  effect  and.  thoefore,  no 
written  andiorization  estaUishing  a 
relationship  that  entitles  a  party  to 
appeal,  as  required  by  36  CFR  2SlJK(b)i 
nor  is  die  application  the  result  of  a 
Forest  Service  solidtetion.  as  required 
by  36  CFR  ZSlJBBia).  EligibUity  to  appeal 
under  diis  rule  is  established  when  a 
permit  or  lease  is  issued  which  grants 
authority  to  die  permittee  or  lessee  to 
occupy  and  use  NFS  lands  ot  when  an 
application  is  received  in  resptxise  to  a 
Forest  Service  solidtation  (36  CFR 
2S1M].  The  applicant  for  a  Bureau  of 
Land  Management  (BLM)  permit  or 
lease  will  have  appeal  rights  aider  36 
CFR  part  217.  because  die  consent 
dedsion  fnwarded  to  BLM  ia 
accomplished  throagh  NEPA  analysis 
and  documented  in  a  Reootd  of  Oedsioa 
or  Dedaion  Notice. 

These  changes  do  not  ehmhiato  a 
person's  appeal  opportanities.  They 
simply  real^  than  into  die  proper  rale 
as  oodined  hi  the  parpose  end  scope  of 
the  respective  rales:  38  CFR  perls  217 
and  251.  Accordin^y,  die  rale  is 
amended  to  reflect  tbese  two  dianges. 
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2.  Section  251.83 

The  final  nUe  at  1 251.83  lists  those 
decisiou  not  subject  to  appeal  under 
this  subpart  Paragraph  (o)  of  that  list 
reads  "Raafflrmation  of  prior  decisions 
to  terminate  a  special  use 
authorization."  This  exclusion  should 
have  read  "Reaffirmation  of  prior 
decisions."  This  limitation  was  an 
oversi^t  by  the  agency.  Forest  Service 
line  officers  can  be  asked  to  reconsider 
any  decision  concerning  written 
authorizations  to  occupy  and  use  NFS 
lands,  not  just  decisions  to  terminate  a 
special  use  authorization.  That  officer 
may  review  the  decision  to  ensure  its 
continued  validity  without  opening  the 
decision  to  appeal.  If  the 
reconsideration  leads  to  a  change  in  the 
orii^al  decision,  the  resulting  dianged 
decision  would  be  appealable.  If  there  is 
no  change  in  the  original  decision,  there 
is  no  action  to  appeal.  And,  if  the  officer 
rehises  to  reconsider  a  decision,  the 
refusal  is  not  appealable.  If  this  were 
not  the  case,  there  could  be  no  effective 
time  limit  on  the  appealability  of 
decisions.  This  chang9  is  consistent  with 
longstanding  guidance  in  Forest  Service 
Handbook  1509.12  (51 FR 10041). 
AcconUngly,  the  rule  is  amended  to 
reflect  this  diange. 

3.  Section  251.87 

Consistent  with  the  revisions  to 
S  217.7  and  the  stated  intention  of 
having  the  two  rules  consistent,  as 
appropriate.  §  251.87(a)  is  being  revised 
to  make  explicit  that  first  level  appeal 
procedures  apply  when  the  Secretary 
elects  to  review  appeals  of  initial 
decisions  of  the  Ckef.  Accordingly, 
paragraph  (d)  of  |  251.95  is  being  moved 
to  i  251.87(a),  and  the  reference  In 
f  251.87  to  S  251.100  is  being  removed. 

Consistent  with  die  notification 
procedures  set  out  in  i  251.100,  language 
has  been  added  in  paragraph  (a)  of 
i  251.87  to  clarify  that  the  discretionary 
level  will  notify  the  appellants  when  the 
review  at  Uiis  level  is  not  elected  and 
that  the  Chiefs  decision  is,  therefore, 
the  final  administrative  decision  of  the 
Department  of  Agriculture. 

4.  Section  251.89 

The  Reviewing  Officer  is  given  the 
discretion  to  extend  most  timelines.  A 
contradiction  could  be  construed  when 
reading  paragraph  (b)  of  1 251 J8 
because  it  states  that  the  Reviewing 
Officer  may  extend  all  other  timelines 
except  for  filing  of  a  notice  of  appeal. 
However,  paragraph  (b)(2)  of  the  same 
section  states  that  a  Reviewing  Officer 
cannot  extend  the  time  period  for 
discretionary  review.  Therefore,  to 
avoid  confusion,  paragraph  (b)  is  being 


revised  to  bring  those  two  limitations 
together  in  the  sanK  paragraph.  And,  the 
citation  to  i  251.87(d)  in  paragraph  (b)(2) 
of  S  251.89  is  being  corrected  to  cite 
§  251.100  which  is  the  section  that 
describes  the  procedures  for 
discretionary  reviafw. 

5.  Section  251.93    | 

Consistent  with  the  stated  intent  of 
the  rule,  the  Reviewing  Officer  has  the 
discretion  to  extend  the  timelines  to 
allow  for  conflict  resolution.  However, 
as  noted  previously,  a  Reviewing  Officer 
cannot  extend  the  time  periods  during 
discretionary  review.  To  avoid  any 
confusion  and  uncertainty,  paragraph 
(b)  S  251.93  is  beii«  revised  to  clearly 
state  tiiat  the  authority  of  tiie  Reviewing 
Officer  to  extend  time  periods  for 
review  to  allow  for  conduct  of 
meaningful  negotiations  does  not  extend 
to  the  discretionary  review  level. 

A  Section  251.96 

The  proposed  rule  stated  that 
intervention  would  be  limited  to 
applicants  for  or  holders  of  a  written 
instrument  The  discussion  in  the 
preamble  states  that  the  final  rule 
retains  the  language  proposed. 
Paragraph  (b)(2)  of  9  251.96  states  tiiat  in 
order  to  intervene,  a  party  must  be  as 
defined  at  S  251.81  "*  *  *  an  applicant 
for  or  party  to  *  *  •"[emphasis 
added].  Use  of  the  words  "party  to"  is 
inconsistent  with  the  preamble 
discussion  and  the  definition  at  S  251.81. 
Therefore,  the  refference  to  "party  to"  in 
paragraph  (b)(2)  of  S  251.96  is  being 
changed  to  "holder  of  to  make  it 
consistent  with  the  definition  in  I  251.81. 

7.  Section  251.98 

The  final  rule  at  S  251.98  describes  the 
appeal  record.  It  clearly  lays  out  what 
the  record  contains,  who  maintains  it 
and  when  it  closes.  And.  S  251.87  clearly 
states  that  if  the  Secretary  elects  to 
review  a  Chiefs  initial  decision  that  the 
first  level  appeal  procedures  oudined  in 
this  part  apply.  9ome  confusion  exists, 
however,  about  the  appeal  record  in  the 
interim,  i.e.,  when  an  appeal  is  filed  on  a 
Chiefs  initial  decision  but  prior  to  the 
Secretary's  deteimination  of  whether  or 
not  to  review  a  decision  of  the  Chief. 
Because  the  creation  of  the  official 
appeal  record  would  not  begin  until  the 
Secretary  has  made  the  decision  to 
review  an  initial  decision  of  the  Chief 
(accepted  Uie  a||}eal),  notiiing  filed  by 
an  appellant  would  constitute  part  of  an 
administrative  appeal  record  until  such 
a  determination  was  made.  Accordingly, 
to  clarify  this  aqd  consistent  with  a 
similar  change  in  36  CFR  Part  217, 

S  251.98  is  revised  by  adding  a  new 
paragraph  that  makes  tiiis  point 


A  Section  251S9 

Whenever  an  appeal  decision  is 
made,  the  Reviewing  Officer's  decision 
must  be  consistent  with  applicable  law. 
regulations,  and  orders.  The  final  rule  at 
paragraph  (a)  of  S  251.^9  includes  the 
phrase"*  *  *  in  effect  at  die  time  tiie 
decision  was  made."  this  was  an  error. 
The  intent  was  that  die  Reviewing 
Officer's  decision  would  be  consistent 
with  all  applicable  laws,  etc.,  not  limited 
to  only  those  in  effect  at  the  time  the 
decision  was  made.  Accordingly, 
paragraph  (a)  S  251.99  is  being  revised 
by  deleting  the  phrase  "in  effect  at  the 
time  the  decision  was  made."  This 
change  is  also  consistent  with  the 
language  currentiy  in  the  corresponding 
section  of  36  CFR  part  217. 

9.  Section  251.100 

The  final  rule  sets  out  at  8  251.100  the 
procedures  tiiat  will  ^ply  to 
discretionary  reviews.  However,  it  fails 
to  state  the  responsible  level  for 
notification  about  discretionary  review. 
Accordingly,  paragraphs  (c)  and  (g)  of 
{  251.100  are  revised  to  say  that  the 
discretionary  review  level  will  notify. 
This  revision  is  consistent  with  the 
notification  procedures  in  the 
corresponding  sectioa  of  36  CFR  part 
217.  Also,  in  {251.100,  paragraph  (d) 
states  that  the  record  will  not  be 
reopened  to  accept  additional 
submissions  parties  to  the  appeal  or  the 
Reviewing  Officer.  This  could  lead  one 
to  conclude  tiiat  a  non-party  could 
submit  information.  This  was  not  the 
intent  R  was  intended  tiiat  tiie 
discretionary  review  be  conducted  on 
the  same  record  used  by  tiie  initial 
Reviewing  Officer.  Itierefore.  paragraph 
(d)  of  §  251.100  is  betag  revised  to  state 
tiiat  tiie  record  shall  not  be  reopened  to 
accept  additional  submissions  from  any 
source.  This  revision  is  consistent  with  a 
similar  revision  to  tiw  corresponding 
section  in  36  CFR  part  217. 

Ctxrections 

Several  typographical  errors  were 
found  after  publication  in  die  Fodanl 
Register  that  cause  eonfusion  in  the  final 
rides.  Errors  and  coirections  are  as 
follows: 

1.  In  S  217.4  Decisions  not  subject  to 
appeal,  paragraph  (13)  should  read  "36 
CFR  296.15  or  violations."  eliminating 
the  phrase  "to  issue  order;" 

2.  In  S  217.8  Appeal  process  sequence, 
paragraph  (aK4)  should  read 
"programmatic  decisions"  instead  of 
"programmatic  decision;" 

3.  In  I  217.17  Disvetionary  review,  the 
fiftii  sentence  of  patagraph  (d) 
incorrectiy  reads  "*  *  *  expiration  of 
the  15^ay  period  or  the  additional  5-day 
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period fodkiw^recevrt  *  *  '"Itis 
being comctad  to tMd"*  *  *  orthe 
additional  15-day  period  following 
receipt  *  *  *." 

4.  In  §  251.82(a)(4).  it  aho^  i«ed 

Mining  plane  of  operation"  not '^BiniK 
plans  of  operating." 

5.  fa  S  251.90(b)(6)  die  pimne  "tiiat  die 
appellnit  believes  to  be  vtotated" 
appears  twice.  Una  paragrq>k  is  betaig 
corrected  to  remove  the  Bimeoessary 
veiliiage. 

6.  fa  f  251M  Stays,  the  firet  sentence 
of  paragraph  (j)  inooirectiy  reads 

"*  *  *  during  the  pendency  of  a  stay." 
It  is  being  corrected  to  read 

*****  during  die  pendency  of  an 
appeal." 

The  revisions  in  this  rulemaking  are 
technical  eoiretUons  of  errors  and 
omissions  and  do  not  represent  a  diange 
fa  agency  poHcy  or  fatended  procedures. 
They  are  necessaiy  to  ensure  that  the 
rule  is  consistent  with  die  stated  fatent 
and  to  elimmate  coniusion  and 
ambiguify.  Because  of  tiwir  techrfca! 
nature,  diis  final  rule  will  not  have  a 
significant  effect  oa  the  human 
environment  individually  or 
cumulatively. 

CotttroUing  Paperwork  Burdens  on  die 
PubBc 

This  rulemaking  does  not  contafa  any 
recordkeeping  or  reporting  requirements 
or  other  infonnation  collection 
requirements  as  defined  fa  5  CFR  part 
1320  and  dierefore  imposes  no 
paperwork  bunden  on  the  public. 

List  of  Subjects 

36  CFR  Part  217 

Administrative  practice  and 
procedure,  Natiaaal  forests. 

36  CFR  Part  2S1 

Administrative  practice  and 
procedure.  Electric  power.  National 
forests.  Public  lands— rights-of-way. 
Reporting  and  recordkeeping 
requirements.  Water  resources. 

Therefore,  for  te  msani  set  forth  fa 
tiie  praoaUe.  chapter  0  of  tide  36  of  dH 
Code  of  Federal  JfagelstiQos  is  awaded 
as  follows: 

PART  217-IIEQllESnilQ  REVIEW  OF 
MATIOHAL  R»E«T  PUUI8  AMD 


1.  The  autiiorify  dtation  for  part  217 
contfaues  to  read  as  follows: 

Authority:  16  U.S.C  551, 472. 

2.  Revise  {  217.3(b)(3)  to  read  as 
follows: 


S217J 


(h)*  *  * 

(3)5>^  PnNecta  and  adiviliea  far 
wbicB  dedsion  daoDBenls  ara  areBsnd, 
such  as  timber  sabs,  rawl  and  facflity 
coBstrucdon.  range  aanafBment  aad 
improvements,  wildlife  and  fisheries 
habitat  improvement  measures,  forest 
pest  managemoit  activitisa,  raasoval  of 
ceriafa  Bifaerals  or  atiaecal  outerials, 
conveyance  of  land  or  fateresto  fa  land 
out  of  Federal  ownershqi.  and 
establishment  or  expaaaion  of  whiter 
sports  or  other  spedal  recreetioa  sites. 

*  •        •        •       * 

3.  fa  8  217.4,  revise  paragraph  (a)(13) 
and  revise  the  first  sentence  of 
paragraph  (b)  to  read  as  ibUows: 
1217.4 

(a)  •  * 
(13)  Dedaions  inqwsing  penalties  br 

archaeolo^cal  violations  imrfpr  36  CFR 
296J5  or  for  violations  of  prohibitions 
and  orders  under  36  CFR  part  281. 

*  *       •        •       • 

(b)  fa  addition  to  dadaioas  excluded 
from  appeal  by  paragraph  (a)  of  tiiis 
section,  die  Forest  Service  shaU  dismisa 
any  notice  of  appeal  on  subsequent 
implementiog  acthus  that  raeult  from 
the  initial  dedsion  subject  to  review 
under  tills  part  as  defined  at 

S  217.3(b)(3).  *.  •  • 

4.  fa  8  217.7,  reviae  die  fast  two 
sentences  fa  paragrqih  (a)  mad  revise 
the  first  sentence  fa  parae^nphs  (dj  and 
(e)  respectively  to  read  as  follows: 

§217.7   LavelsofappaaL 

(aj  *  *  *  If  tiie  Secretary  has  not 
decided  to  review  the  Chiefs  dedsion 
by  tiie  expiration  of  tiie  15-day  period, 
die  requester(8)  shall  be  notified  by  die 
Secretary's  office  tiiat  die  Chiefs 
decision  is  die  final  administrative 
dedsion  of  tiie  Department  of 
Agriculture.  When  tiie  Secretaiy  elects 
to  review  an  initial  dedsion  made  by 
the  C3iief,  the  Secretary  shaD  conduct 
tiie  review  fa  accordance  with  dn  ffavt 
level  appeal  procedures  outiined  fa  this 
rule. 
*       *       •       •       • 

(d)  Discretionary  reriew  of  dismissal 
decisions.  Dismissal  dedsicns  rendered 
by  Forest  Service  line  officers  pursuant 
to  diis  part  (8  217.11)  are  subject  to  oriy 
one  level  of  discretionaiy  review 
(8217.11)asfoUow8:*** 

(e)  Discretionary  review  (^appeal 
decisions.  Appeal  decisions  rendered  by 
Regional  Foresters  ami  the  Oriaf 
pursuant  to  tills  part  are  subject  to  only 
one  level  of  discretionary  review  as 
follow*:*  *  * 

S.  In  1 217,8.  revise  Baragraphs  (aK3l 
and  (aX4)  toreada.  wS?*^*^*  ' 

S217J 
(a)*  •• 


(3)  ra«  the  notioe  of  appeal  wilhfa  4i 
days <rfdw date  aC the  decision  for 


amendments  to  land  and  u^imtj 
°)AnageBHnt  plans  docoBMnted  fa  a 
Dedsion  Memo.  Decision  Notice,  or 
Record  of  Dadsion,  or  pngranusalic 
decisions  doaiaieuted  to  a  PedeioB 
Notice  (8  217 J). 

(4)  FUe  the  notice  of  appeal  withfa  90 
days  of  die  date  of  die  dedsion  for  land 
and  resource  management  plan 
approvals,  significant  amendments,  or 
revirioDS,  and  for  other  programmatic 
decisions  documented  fa  a  Record  of 
Dedsion. 
•       ♦       •       •       * 

6.  fa  i  217.12.  revise  &e  first  and  last 
sentences  fa  paragraph  (a)  fa  read  as 
follows: 


8217.12  fteaolutloaori 
(a)  When  a  decision  is  appealed. 

appellants  or  mtervenors  may  request 
meetings  witii  tiie  Eteciding  Officer  to 
discuss  die  appeal  eititer  togedier  or 
separately,  to  narrow  issues,  agree  on 
facts,  and  exphxe  on>ait«ities  to 

resolve  die  issnes  by  BMsns  other  dian 
review  and  decision  on  die  appeeL 

•  *  *  Reviewing  Officers  may,  at  die 
request  of  the  Deciding  Officer,  or  on 
their  own  faitiative.  extend  die  time 
periods  for  review  and  specify  a 
reasonatile  duration  to  allow  far 
condud  of  mganingfiij  Degotiationa. 

7.  fa  8  217 JJ,  remove  paragraph  (d) 
and  revise  the  fint  amntfnm  of 
paragraph  (c)  to  read  as  fallows: 

9217.13  [AinondMf] 

(c)  Requests  for  infonnation.  At  any 
time  during  the  appeal  process,  the 
Reviewing  Officer  at  die  levds  spedfied 
fa  8  217.7  (a),  (b).  or  (c)(1)  of  dus  part 
may  extend  die  tiaie  penods  for  review 
to  request  additional  infonnation  from 
an  appellant  interveoor,  or  the  Deddiiw 
Officer.  •  •  • 

8.  fa  9  217.15,  revise  paragraph  (e)(1) 
and  add  paragraph  (g)  to  read  as 
follows: 

8217.18 


(e)  Closing  the  record.  (1)  fa  appeals 
with  intervenors,  tiie  appeal  record  ■half 
dose  upon  receipt  of  comments  on  the 
appeal  by  die  fatenrenor,  but  not  later 
than  die  end  ol  the  30-day  period 
provided  far  intervenors  to  sdmAt 
comments  (|  2I7.14(c)j. 

(g)  fa  appeals  favolving  initial 
decisions  of  die  Chief  (217.7(a)).  die 
establishment  of  an  administrative 
record  as  defined  in  paragraph  (a)  of 
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this  section  shall  not  begin  unless  the 
Secretary  elects  to  review  the  appeal. 
Except  for  the  initial  notice  of  appeal 
any  filings  made  previous  to  the 
Secretary's  election  to  review  will  not 
be  accepted. 

9.  In  1 217.17.  revise  the  fifth  sentence 
of  paragraph  (d)  and  the  last  sentence  of 
paragraph  (e)  to  read  as  follows: 

|ai7.17 


Agriculture.  When  the  Secretary  elects 
to  review  an  initial  decision  made  by 
the  Chief,  the  Secretary  shall  conduct 
the  review  in  accordance  with  the  first 
level  appeal  procedures  outlined  in  this 
rule. 


specify  a  reasonable  duration  to  allow 
for  conduct  of  meaningful  negotiations. 


(d)  *  *  *  If  that  officer  takes  no 
action  by  the  expiration  of  the  15-day 
period  or  the  additional  15-day  period 
following  receipt  of  the  record,  the 
decision  of  the  Reviewing  Officer  stands 
as  the  final  administrative  decision  of 
the  Department  of  Agriculture.  *  *  * 

(e)  *  •  •  The  record  shall  not  be 
reopened  to  accept  additional 
submissions  from  any  source  including 
the  Reviewing  Officer  whose  appeal 
decision  is  being  reviewed. 


PART  251-LAND  USES 

Subpart  C— Appeal  Of  DecMone 
Relating  to  Occupancy  and  Use  of 
National  Foreet  System  Lancia 

10.  The  authority  citation  for  Subpart 
C  continues  to  read  as  follows: 

Autfaocitr  le  u.s.a  472. 551. 

11.  In  S  251.82,  remove  paragraphs 
(a)(9)  and  (a)(13).  redesignate 
paragraphs  (a)(10),  (a)(ll),  (a)(12).  and 
(a)(14)  as  paragraphs  (a)(9)  through 
(a)(12]  respectively,  and  revise 
paragraph  (a)(4)  to  read  as  follows: 


(d)  Discretionary  review  of  dismissal 
decisions.  Dismissal  decisions  rendered 
by  Forest  Service  line  officers  pursuant 
to  this  part  (§  251.92)  are  subject  to  only 
one  level  of  discretionary  review 

(S  251.100)  as  follows:  *  *  * 

(e)  Discretionary  review  of  appeal 
decisions.  Appeal  decisions  rendered  by 
Regional  Foresters  and  the  Chief 
pursuant  to  this  part  are  subject  to  only 
one  level  of  discretionary  review  as 
follows:  *  *  * 

14.  In  S  251.89  revise  the  last  sentence 
in  paragraph  (b)  introductory  text  and 
the  introductory  phrase  of  the  first 
sentence  in  paragraph  (b)(2)  to  read  as 
follows: 

S251J9    Tbn*  extensions. 
***** 

(b)  *  *  *  Except  as  noted  in 
paragraph  (a)  of  this  section  and  as 
prohibited  at  the  discretionary  review 
level  (§  251.100),  die  Reviewing  Officer 
may  extend  all  other  time  periods  under 
this  subpart.  *  *  * 

(2)  Except  for  discretionary  reviews  of 
appeal  decisions  as  provided  in 
§251.100  of  this  subpart,  *  *  * 

15.  In  §  251.90  revise  paragraph  (b)(6) 
to  read  as  follows: 

S251.90   Content  of  notica  Of  appeal 


S  251.95   [Amended] 
iMn  §  251.95,  remove  paragraph  (d). 

9251.96   [Amwided] 

19.  In  S  251.96(b)(2)  change  the  words 
"party  to"  to  read  "holder  of. 

20.  In  S  251.98,  remove  tiie  paragraph 
designation  (a),  redesignate  paragraphs 
(1)  through  (5)  as  (a)  through  (e).  and 
add  paragraph  (f)  to  read  as  follows: 

S251.98   Appeal  record.  | 

(f)  In  appeals  involving  initial 
decisions  of  die  Chief  (|  251.87(a)),  the 
establishment  of  an  administi-ative 
record  as  defined  in  paragrapn  (a)  of 
this  section  shall  not  begin  unless  the 
Secretary  elects  to  review  the  appeal. 
Except  for  the  initial  notice  of  appeal, 
any  filings  made  previous  to  the 
Secretary's  election  to  review  will  not 
be  accepted. 

21.  In  S  251.99,  revise  paragraph  (a)  to 
read  as  follows: 


I2S1J2 

(a)  *  *  * 

(4)  Mining  plans  of  operation  under  36 
CFR  part  228,  subpart  A. 

12.  In  1 251.83.  revise  paragraph  (o)  to 
read  as  follows: 

i2SlJ3  DscWons net appsslahU 

(0)  Reaffirmation  of  prior  decisions. 

13.  In  9  251 J7,  revise  the  last  two 
sentences  in  paragraph  (a)  and  revise 
the  first  and  second  sentences  in 
paragraphs  (d)  and  (e)  respectively  to 
read  as  follows: 

S2S1J7   Uvls  of  appeal. 

(a)  *  *  •  If  the  Secretary  has  not  . 
decided  to  review  the  Chiefs  decision 
by  die  expiration  of  the  15-day  period, 
the  requester(8)  shall  be  notified  by  the 
Secretary's  office  that  the  Chiefs 
decision  is  the  final  administrative 
decision  of  the  Department  of 


(b)  •  •  *       , 

(6)  Specific  references  to  any  law, 
regulation,  or  policy  that  the  appellant 
believes  to  be  violated  and  the  reason 
for  such  an  allegation. 

16.  In  9  251.91  revise  tiie  first  sentence 
of  paragraph  (j)  to  read  as  follows: 

t2S1J1    Stays. 


(j)  Petitions  to  change  a  stay.  An 
appellant  or  intervener  may  petition  a 
Reviewing  Officer  to  change  or  lift  a 
stay  at  any  time  during  the  pendency  of 
an  appeal.  *  * 

17.  In  9  251.93,  revise  the  last  sentence 
in  paragraph  (b)  to  read  as  follows: 

S  251.93   Resolution  of  Issues. 

(b)  *  *  *  At  the  request  of  the 
Deciding  Officer,  ttie  Reviewing  Officer 
may  extend  the  time  periods  for  review, 
except  at  the  discretionary  level,  and 


S  251.99 

(a)  The  Reviewing  Officer  shall  base 
the  appeal  decision  on  the  appeal  record 
and  applicable  laws,  regulations,  orders, 
policies,  and  procedures. 
***** 

22.  In  9  251.100,  revise  die  last 
sentence  of  paragraph  (c),  the  last 
sentence  in  paragraph  (d),  and  the  last 
sentence  of  paragraph  (g)  to  read  as 
follows: 

9251.100    Discretionary  review. 

(c)  *  *  *  If  that  officer  takes  no  action 
by  the  expiration  of  the  discretionary 
review  period,  appellants  shall  be 
notified  by  die  discretionary  level 
officer  that  the  appeal  decision  of  the 
Reviewing  Officer  stands  as  the  final 
administrative  review  decision  of  the 
Department  of  Agriculture. 

(d)  *  *  *  The  record  shall  not  be 
reopened  to  accept  additional 
submissions  from  any  source,  including 
die  Reviewing  Officer  whose  appeal 
decision  is  being  reviewed. 
***** 

(g)  *  *  *  In  such  case,  appellants, 
interveners,  and  the  lower  level 
Reviewing  Officer  shaill  be  notified  by 
tiie'^^kef^onary  level  officer. 

August  9, 1989. 

.Laonaid, 
Associate  Chief. 
■auNO  cooe  3410-1  i-ti 
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Note.-'This  appendix  wUl  not  appear  in  the 
Code  of  Federal  RegulatJonT 

Appendix  A  -  36  CFR  21 7 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

(Ffn.-3827-2] 

Approval  and  Promulgation  of 
ImplanNmtation  Plana;  Callfomia: 
South  Coaat  Air  Quality  Managamant 
DIatrlct  Rula  1115,  Motor  Vahida 
Aaaambly  Una  Coating  Oparationa 

AOlNCv:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 


:  This  notice  takes  final  action 

under  section  110  and  part  D  of  the 
Clean  Air  Act  to  disapprove  a  revision 
to  the  California  State  Implementation 
Plan  (SIP).  On  July  10. 1984.  the 
California  Air  Resources  Board  (CARB) 
submitted  to  EPA  an  amended  version 
of  South  Coast  Air  Quality  Management 
District  (SCAQMD)  Rule  1115.  The  rule 
controls  emissions  from  motor  vehicle 
assembly  line  siirface  coating 
operations.  The  amended  rule 
significantly  relaxes  current  SIP 
requirements  and  allows  emissions  in 
excess  of  reasonably  available  control 
technology  (RACT). 

EPA  proposed  to  disapprove  this  rule 
in  a  Federal  Register  notice  published 
December  30. 1986  (see  51 FR  47032). 
EPA  has  analyzed  and  responded  to  the 
conunents  received  on  this  proposed 
action  and  has  determined  that  the 
amended  rule  should  be  disapproved. 

■PPtcnvi  DATE  This  action  is  effective 
September  20. 1989. 


ADORfSSCt:  Copies  af  the  revised  rule 
and  EPA's  evatuatioa  report  are 
available  for  public  kispection  during 
normal  working  hours  at  the  EPA  Region 
9  office,  at  the  California  Air  Resources 
Board,  at  the  South  Coast  AQMD,  and  at 
the  U.S.  Q>A  Public  Information 
Reference  Unit. 

California  Air  Resources  Board.  Projects 
Section.  Technical  Support  Division, 
1131  "S"  Street.  Sacramento.  CA 
95612. 
Public  Information  Reference  Unit. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
South  Coast  Air  Quality  Management 
District.  9150  Flai*  Drive.  El  Monte. 
CA  91731. 
POR  FURTHER  INFORMATION  CONTACT. 
Scott  Bohning,  State  Implementation 
Plan  Section.  Air  and  Toxics  Division. 
Environmental  Protection  Agency, 
Region  9. 215  Fremont  Street,  San 
Francisco.  CA  94108.  (415)  974-7642,  FTS 
454-7642. 
SUPPLCMENTARY  INtORMATWN: 

Background  | 

The  State  submitted  South  Coast  Rule 
1115,  Motor  Vehicle  Assembly  Line 
Coating  Operations  (original  Rule  1115) 
on  January  28. 1981,  and  EPA  approved 
this  version  of  the  rule  for  inclusion  in 
the  California  SIP  at  40  CFR 
52.220(c)(98).  The  rule  governs  the 
amount  of  volatile  organic  compounds 
(VOC)  allowable  ia  surface  coatings  for 
assembly  line  coating  operations  and 
specifies  transfer  efficiencies  for  each 
coating  line.  For  example,  a  minimum 
transfer  efficiency  of  30  percent  must  be 
achieved  for  topcoat  applications,  and 


all  topcoats  must  have  a  VOC  content  of 
275  grams  of  VOC  per  liter  of  coating 
(g/1)  or  less.  The  EPA-approved  rule 
satisfied  minimum  Clean  Air  Act  (CAA) 
requirements  as  meeting  RACT. 

The  State  submitted  a  revised  version 
of  Rule  1115  on  July  10. 1984.  EPA 
proposed  to  disapprove  the  revised  rule 
on  December  30. 1986  (see  51  FR  47032). 
The  revision  clarified  definitions, 
removed  transfer  efficiency 
requirements,  added  VOC  limits  for  two- 
stage  basecoat/clearcoat  (BC/CC) 
topcoat  systems,  and  relaxed  VOC 
limits  for  some  coatingai  These  changes 
are  discussed  below. 

Transfer  efficiency  requirements  were 
removed  from  the  revised  rule.  The 
revised  rule  merely  lists  application 
methods  and  assumed  transfer 
efficiencies  for  each  step  of  the  coating 
process.  This  is  done  in  two  lists,  one  for 
one-stage  topcoat  and  one  for  BC/CC 
systems.  Each  list  has  its  own  set  of 
VOC  limits  and  transfer  efficiencies 
(See  Table  1).  It  is  unclear  whether 
operators  are  required  by  the  rule  to  use 
methods  and  VOC  limits  within  a  sin^e 
list,  or  may  choose  from  either  Hst.  The 
revised  rule  seems  to  assume  that  a 
certain  application  method  is  always 
used  in  conjunction  with  each  type  of 
coating  (for  example,  manual 
electrostatic  spray  with  solvent-borne 
topcoat).  However,  several  application 
techniques  (for  example,  manual  and 
automatic,  electrostatic  and  non- 
electrostatic)  are  often  used  in  a  single 
coating  operation.  It  is  therefore  nnclear 
which  VOC  limit  should  apply;  this 
makes  much  of  the  revised  rule 
unusable,  and  therefore  not  approvable 
by  EPA. 


Table  1.— Revised  Transfer  Efficiencies  Required  in  SCAQMD  Rule  1115 » 


Assumed  by 

rawisedruie 

1115 

(oolecting 
purgM  paint) 

(psrcent) 


Assunwd  by 

revised  rule 

1115(00 

coneciionf 
(percent) 


Primer  surfacer 

Spray  primar 

TopODal 

Final  rev 

Final  repair  topcoat 

(Exoapt  last  coat) 

(Laaicoat) 


ElecUophoralic  appKad  primer 


■Va 
*T«»ovtfuaai 


I  the  original  and  rewieed  versions  of  Rule  1115. 
I  indicatas  one  stage  or  8C/CC  topcoat  system. 


The  rule  also  assumes  that  the  chosen 
application  method  will  always  achieve 
a  certain  transfer  efficiency;  it  does  not 
actually  require  any  particular  level  of 
transfer  efficiency.  In  practice,  the 
transfer  efficiency  achieved  with  a 


certain  type  of  equipment  is  not 
constant,  but  varies  considerably 
depending  on  many  factors,  such  as  the 
characteristics  of  the  coating  itself,  the 
size  and  shape  of  the  object  being 
coated,  and  operating  conditions.  The 


emissions  that  would  result  from  the 
rule  are  thus  unpredictable,  and  die 
transfer  efficiencies  unenforceable. 
Further,  even  if  the  listed  transfer 
efficiencies  were  required  by  the  revised 
rule,  in  some  cases  tlley  are  relaxations 


Fadand  Regtoter  /  Vol  54.  No.  160  /  Monday.  August  21.  1989  /  Rul«  ,n^  p^.i,h»». 


S4B1S 


from  die  EPA-approved  rule  in  the  SIP. 
These  problema  make  the  rule 
unapprovable. 

The  only  purpose  of  transfer 
efficiency  values  in  the  revised  rule  is 
for  use  in  demonstrating  equivalency. 
The  rule  contains  more  than  one  VOC 
limit  and  transfer  efficiency  for  each 
coating  step,  depending  on  whether 
purged  materials  are  collected,  whether 
a  one-stage  or  BC/CC  topcoat  is  used, 
and  whether  high  or  low  voltage 
electrostatic  spray  systems  are  used. 
Thus,  it  is  not  possible  to  determine  the 
baseline  emissions  rate  to  use  in 
equivalency  demonstrations.  (The  range 
of  possible  values  implied  in  the  revised 


rule  is  shown  in  Table  2.)  TTie  rule  it 
therefore  not  enforceable,  and  hence  not 
approvable  by  EPA. 

The  revised  rule  also  makes  changes 
m  maximum  aUowed  VOC  content  of 
coatings.  TTie  VOC  content  limit  for 
topcoats  was  relaxed  from  275  g/1  to 
eitfier  380  or  580  g/1  and  the  limit  for 
final  repair  (i.e..>^  primer,  surfacer. 
topcoat)  was  relaxed  from  590  g/1  to  780 
g/1- 

The  rule  establishes  new  VOC  limits 
for  die  BC/CC  topcoat  system:  590  g/1 
for  basecoat  and  4(S  g/1  for  clearcoaL 
The  rule  also  includes  limits  for  the 
coatings  to  be  used  in  conjunction  widi 
this  system.  The  limits  for  primer 


surfaoers  have  been  relaxed  from  340  g/l 
to  460  g/t  for  spray  primer*,  frtnn  275  g/1 
to  460  g/1;  and  for  topcoats,  from  275  a/l 
to590g/L  "^ 

Table  2  compares  the  emissions  that 
would  result  bom  alternative  sets  of 
VOC  limits  and  transfer  effidendes. 
The  RACT  emissioiu  recommended  by 
the  Control  Techniques  Guideline 
(CTG),  "Control  of  VOC  emissionB  for 
Surface  Coating  frvmi  AutomobUes  and 
Light  Duty  Trucks"  and  various  EPA 
policy  memos,  and  those  allowed  by  die 
original  Rule  1115  and  revised  Rule  1115 
are  listed  below  for  coatings  affected  by 
the  rule  relaxation. 


TABLE  &--EMISSIONS  (LB  V0C/<3ALL0N  SOUDS  APPUED  UNLESS  SPECIFIED) 


Coating  category 


Top  Coals 

Baaecoat/Clearcoat. 

Spray  Primar 

Primer  Surtacer 

Final  Repair+: 


Topcoat.. 
Laatcoat., 


CTQ/RACT 


15.1...., 
15.1  '., 

(») 

15.1..... 


4 J  to/gal. 
4.S»/gal. 
4.8K)/gal. 


Original  rule 
1115 


11.1. 
11.1.. 
5.1... 
7.1. „ 


'"'i'^S^sS^'^  ii'Si££ig?5g8f-S5S«C'«^-^-»-Ho^.BC/CCI.a*^^ 


4.9b/gal. 
4.9l>/gal. 
4JI)/gri. 


Rai^aadndams 


14.4-23.7. 
13.6-1&8. 
S.3-12.7. 
10.6-15.1. 

4*^JBW^ 
4.94.5  ft/gai 


recognaad  a  baaaine  tranatar  efficiency  tor  IM  rap*.  Thja,  K  la  not 


The  revised  Rule  1115  limits  are  in 
every  case  relaxations  bom  that 
required  by  original  Rule  1115.  In 
ad(Ution,  limits  for  one-stage  topcoats, 
BC/CC  systems,  and  final  repair  allow 
emissions  greater  than  RACT  and  are 
tiierefore  not  approvable,  on  diat  basis 
alone. 

In  sum,  revised  Rule  1115  contains 
ambiguous  provisions,  VOC  content 
limits  diat  are  relaxations  bom  the 
current  EPA-approved  rule  and  in  some 
cases  relaxations  bom  RACT. 

In  1984.  die  SCAQMD  estimated  diat 
total  emissions  from  die  operations 
subject  to  Rule  1115  were  6  tons/day. 
Under  die  original  limits.  Rule  1115 
would  have  realized  an  additional 
emission  reduction  of  3.6  tons  VOC/day 
(see  TSD  and  January  27, 1984  SCAQMD 
staff  report).  Thus  die  relaxations  in 
Rule  1115  will  cause  excess  emissions  of 
3.6  tons  VOC/day. 

EPA  Requirements 

EPA  has  evaluated  die  revised  Soudi 
Coast  Rule  1115  for  consistency  widi  die 
CAA,  40  CFR  part  51,  and  EPA  poUcy. 
EPA  has  also  evaluated  it  to  determine 
whedier  it  weakens  or  strengdiens  die 
existing  federally  approved  SIP. 

Section  110(a)(2)(A)  and  172(a)(1)  of 
the  CAA.  40  CFR  part  Sl.lia  and  EPA 


policy  require  diat  SIPs  provide  for  die 
attainment  of  die  national  ambient  air 
quality  standards  (NAAQS)  "as 
expeditiously  as  practicable".  Section 
110(a)(2)(B)  of  die  CAA.  40  CFR  part  51, 
subpart  G,  and  EPA  policy  require  diat 
SIPs  also  ensure  maintenance  of  the 
NAAQS.  Section  110(a)(3)(A)  of  die 
CAA  and  40  CFR  part  51.104  extend  die 
SIP  requirements  in  section  110  and  40 
CFR  part  51  to  SIP  revisions.  Finally, 
section  172  of  die  CAA  requires  states  to 
adopt  regulations  diat  reflect  reasonably 
available  conhwl  technology  (RACT)  at 
a  minimum  in  order  to  attain  and 
maintain  die  NAAQS.  EPA-approved 
rules  may  also  require  controls  more 
stiingent  dian  RACT  if  such  contivls  are 
necessary  for  attainment  and 
maintenance  of  the  ozone  standard. 
The  revised  Soudi  Coast  Rule  1115 
represents  a  weakening  of  SIP 
requirements  that  may  increase  VOC 
emissions  and  diat  will  not  provide  for 
attainment  and  maintenance  of  the 
NAAQS  as  expeditiously  as  practicable. 
The  revised  rule  allows  emissioiu  of  3.6 
tons/day  in  excess  of  those  that  would 
result  bom  the  original  Rule  1115  limits 
and  is  less  stiingent  dian  RACT  as 
defined  in  die  CTG.  The  revised  rule 
also  allows  increased  emissions  in  an 
area  that  will  not  demonstrate 


attainment  (53  FR  1760.  January  22. 1968) 
of  the  ozone  standard  by  1987.  and  is  the 
worst  ozone  nonattaiiunent  area  in  the 
countiy  (53  FR  49494).  Tlie  rule  is 
therefore  contrary  to  section  172  of  the 
CAA. 

In  addition  to  the  CAA  requirements 
listed  above.  EPA  has  developed  policy 
guidelines  for  die  approval  of 
relaxations  in  automobUe  coating  rules 
(see  TSD.  policy  memorandum.  Richard 
G.  Rhoads,  Director.  CPDD  to  Regional 
Offices,  October  6, 1978).  The  policy, 
which  reflects  EPA's  interpretation  of 
the  RACT  and  reasonable  further 
progress  (RFP)/attaiiunent  requirements 
of  CAA  section  172.  calls  for  (1)  a 
demonstration  that  the  origiiial 
emissioiu  limit  is  inappropriate  due  to 
specific  circumstances  unique  to  a 
particular  facility;  (2)  diat  die  proposed 
level  of  control  is  the  wi«»im^fm 
reasonably  attainable  by  die  affected 
source(s):  and  (3)  diat  reasonable  furdier 
progress  will  be  maintained.  In  die  case 
of  Soudi  Coast  Rule  1115.  adequate 
tedmical  infonnation  that  would  justify 
the  relaxation  to  control  requirements 
less  stiingent  dian  RACT  has  not  been 
submitted. 

The  original  Rule  1115  requirements 
have  also  been  relaxed  for  spray 
primers,  a  category  for  which  EPA  has 
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not  even  presumptively  determined 
I  RACT.  Before  this  relaxstion  can  be 
approved  by  EPA,  the  District  must 
demonstrate  that  the  original  limit  is  not 
practicable.  The  District  must  also 
provide  compensating  emissions 
reductions  from  another  source  or 
another  source  category  to  ensure  non- 
interference %with  or  reasonable  further 
progress  toward  attainment  of  die 
NAAQS.  Neither  condition  has  been 
met  EPA  is  therefore  taking  final  action 
to  disapprove  Sooth  Coast  Rule  1115 
since  it  is  inconsistent  with  the  CAA,  40 
CFR  Part  51.  and  EPA  policy. 


Response  to  Public  Comments 

On  December  30, 1988,  EPA  published 
in  the  Federal  Register  a  proposal  to 
disapprove  South  Coast  Air  Quality 
Management  District  (SCAQMD)  Rule 
1115  and  solicited  pubhc  comments  on 
the  disapproval.  One  comment  letter, 
dated  January  29, 1987.  was  received 
from  Samuel  I.  Cutter  of  Sidley  &  Austin 
representing  Ceneral  Motors 
Corporation  (CM).  The  January  29, 1987 
letter  incorporated  by  reference  a 
September  18, 1985  letter  from  Pillsbury, 
Madison  and  Sutro  also  representing 
CM.  The  purpose  of  this  section  is  to 
respond  to  comments  received  in  those 
two  letters. 

In  brief,  the  CM  comments  allege  that 
the  original  South  Coast  Rule  1115  is 
unreasonably  stiingent,  that  the  revised 
Rule  represents  RACT.  and  that  EPA 
has  recognized  these  facts  in  published 
policy.  CM  concludes  that  EPA  should 
approve  revised  Rule  1115.  EPA  rejecU 
tnese  arguments  because,  as  shown  in 
the  precedmg  two  sections  of  this  notice, 
(i)  some  of  its  provisions  are  clearly  less 
stringent  than  RACT.  and  (ii)  it  is  a 
relaxation  from  the  original  Rule. 
Neither  of  these  are  acceptable  for 
nonattainment  areas  without  adequate 
plant-speciHc  Justification  and 
compensating  reductions  in  the  District 
in  another  VOC  category.  This  is 
especially  true  given  the  severity  of  the 
ozone  problem  in  the  South  Coast  Air 
Basin.  (See  53  FR  49494.  December  7. 
1988.) 

Much  of  GM's  comments  are 
concerned  with  showing  that  the  limits 
for  BC/CC  in  the  revised  Rule  meet 
RACT  (which  CM  seems  to  assume  is 
the  sole  criterion  for  approvability).  As 
detailed  below  in  the  responses  to 
comments  2  and  3,  it  is  not  clear  that 
EPA  ever  recognized  BC/CC  as  RACT. 
Even  if  EPA  agreed,  it  could  not  approve 
only  part  of  the  rule,  as  GM  suggests  at 
one  point.  Regardless  of  the  RACT 
status  of  BC/CC  the  revised  Rule  fails 
on  the  other  criteria  cited  above,  and  so 
is  not  approvable. 


Relevant  specific  comments  have 
been  summarized  and  EPA  responses  to 
each  are  listed  below. 

Comment  V  The  original  Rule  1115 
limits  were  based  on  overiy  optimistic 
projections  of  waterborne  coating 
technology  that  did  not  develop. 

Response:  Although  the  final  topcoat 
limits  in  original  Rule  1115  were  based 
on  projections  of  future  developments  in 
water-borne  coatings,  those  limits  were 
chosen  as  a  standard  that  would  apply 
to  all  topcoat  technobgies.  Complying 
water-borne  coatings  have  no*  been 
developed  largely  due  to  industry's  shift 
to  alternative  coatings  technologies, 
primarily  the  basecoat/clearcoat 
system.  In  cases  where  the  emissions 
reductions  achieved  through  improved 
coatings  and  transfer  efficiencies  are 
inadequate,  the  necessary  incremental 
reductions  can  be  achieved  through 
incineration  of  oven  gases  or  carbon 
adsorpotion  of  a  portion  of  the  spray 
booth  emissions.  This  is  consistent  with 
EPA  policy  as  expressed  in  the  October 
6, 1978  policy  memo. 

The  EPA's  CTG/RACT  limits  were 
based  on  presumptive  norms  for  the 
automobile  coating  industry  and  were 
not  intended  to  be  absolute  limits  for 
individual  plants.  A  source  may  request 
a  plant-specific  evahiation,  which  could 
lead  to  less  stringent  levels  of  control 
than  that  recommended  by  the  CTG; 
however,  the  source  must  submit 
adequate  technical  and  plant-specific 
information  to  justify  the  less  stringent 
control  As  described  below,  adequate 
tedmical  informatien  has  not  been 
provided  to  support  the  relaxations  of 
the  limits  in  revised  rule  1115. 

Comment  2:  Add*on  abatement 
technology  is  not  RACT  because  add-on 
controls  are  economically  unreasonable. 
Regenerative  incineration  would  cost 
$8258/ ton  of  VOC  controlled  while 
carbon  adsorption  would  cost  $9276/ton. 
EPA  has  recognized  that  add-on  controls 
are  economically  unreasonable.  (49  FR 
37548.  September  24, 1984).  EPA  has 
stated  that  RACT  requires  only  the 
highest  solids  coatings  and  highest 
available  transfer  efficiency,  not  add-on 
controls  (46  FR  51386,  October  20. 1981). 

Response:  The  September  24. 1984 
Federal  Re^ster  notice  cited  above 
approves  innovative  technology  waivers 
from  the  New  Source  Performance 
Standard  (NSPS)  lor  motor  vehicle 
assembly  line  coatings.  EPA  concluded 
that  add-on  controls  for  BC/CC  were,  at 
that  time,  economically  unreasonable 
and  thus  "not  adequately  demonstrated" 
under  section  lllta)(l)  of  the  CAA. 
Therefore,  BC/CC  was  eligible  for  NSPS 
waivers.  Section  111(a)(1)  of  the  CAA 
describes  NSPS  requirements  and  does 


not  pertain  to  RACT  requirements  for 
nonattainment  areas.  EPA  has  not 
established  an  upper  limit  on  cost 
effectiveness  that  defines  RACT;  rather, 
"RACT  for  a  particular  source  is 
determined  on  a  case  by  case  basis 
considering  the  technological  and 
economic  circumstances  of  the 
individual  source."  (44  FR  53762. 
September  17. 1979). 

The  limits  in  the  originel  rule  1115 
were  identified  by  EPA  as  "sufficient  to 
fiilfiU  the  requirements  of  RACT.  based 
on  the  CTG  requirements  for  "Control  of 
VOC  emissions  from  Surface  Coating  of 
AutomobUes  and  Light  Duty  Tnjcks"'. 
But  this  is  not  only  a  question  of  RACT; 
an  area  may  adopt  rules  more  stringent 
than  RACT  if  needed  to  attain  the  ozone 
standard.  A  company  that  believes  that 
it  should  not  be  subject  to  adopted 
control  requirements  may  request  a  case 
specific  review;  it  must  present 
adequate  technical  infotmation  that 
demonstrates  that  the  control  is  not  cost 
effective. 

GM  has  provided  rough  calculations 
showing  that  incineration  would  cost 
$8.258/ton  of  VOC  controlled  and  that 
carbon  adsorption  would  cost  $0,276/ 
ton.  However.  GM  has  not  provided  any 
plant  specific  information  that  could  be 
used  to  confirm  their  cost  calculations  or 
to  verify  the  degree  of  control  necessary 
to  comply  with  the  Rule's  requirements. 
These  calculations  appear  to  be  based 
on  full  abatement  through  add-on 
controls  while  considering  a  limited 
range  of  control  options.  In  fact,  a 
significant  amount  of  control  may 
already  be  achieved  through  high  solids 
coatings  and  improved  transfer 
efficiency.  Thus,  it  may  be  possible  to 
comply  with  the  original  limits  by 
controlling  only  a  portion  of  the  spray 
booths  or  through  the  ase  of  more 
economical  control  stretegies.  This 
would  significantly  reduce  the  total  cost 
of  control.  In  consideration  of  the  above 
requirements.  EPA  finds  that  GM  has 
not  demonstrated  that  a  level  of  control 
less  stringent  than  the  current  SIP  limits 
is  justified. 

An  October  20, 1981  Fedwal  Re^ster 
notice  was  also  cited  by  GM.  It  stated 
that  in  plants  with  short  ovens  and 
spray  booths,  where  conversion  to  low- 
solvent  coatings  would  require  major 
reconstruction,  RACT  would  have  to  be 
determined  on  a  case-by-case  basis;  in 
such  plants  RACT  would  require  use  of 
high  solids  coatings  and  high  transfer 
efficiency,  rather  thaa  major 
reconstruction.  These  statements  were 
not  a  definition  of  RACT  in  general,  and 
the  notice  did  not  rule  out  add-on 
controls.  Further,  there  has  been  no 
evidence  submitted  to  EPA  that  major 
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reconstruction  wodd  be  necessary  for 
South  Coast  idants. 

Comment  3:  EPA  has  recognized 
mdustry's  shift  to  the  base  coat/deer 
coat  technology  and  has  deferred 
compHance  dates  in  other  areas  of  tiie 
country. 

Response;  EPA  has  recognized  that, 
for  reasons  of  product  quality  and 
compeUtiveness,  Industiy  has  shifted  to 
the  base  coat/clear  coat  technology. 
EPA  has  granted  innovative  tedmology 
waivers  for  NSPS  requirements  for 
several  companies  that  instaUed 
basecoat/clearcoat  coating  lines.  EPA 
also  developed  a  policy  for  deferring 
comphance  with  final  SIP  limits  until 
1988/1987  (see  46  FR  51386,  October  20, 
1981).  However,  these  waivers  were  not 
permanent  relaxations  of  the  NSPS 
requirements  or  of  RACT  requir«nents 
for  nonattainment  areas.  EPA  simply 
deferred  the  final  compliance  deadline 
in  order  to  allow  industry  more  time  to 
develop  complying  coatings  that  would 
be  more  cost  effective  than  add-on 
controls.  The  innovative  technology 
waivers  expired  in  1966  and  all  sources 
are  requu>ed  to  comply  with  the  NSPS. 
Comment  4:  EPA  approved  a  similar 
relaxation  to  Rule  13  in  the  Bay  Area  Air 
Quality  Management  District 
CBAAQMD). 

Response:  As  discussed  above,  the 
level  of  control  required  in  any  specific 
area  will  depend  on  the  severity  of  the 
nonattainment  problem  in  that  area.  At 
the  time  that  EPA  approved  the  revised 
Rule  13,  the  BAAQMD  had  an  approved 
Au-  Quality  Management  Plan  that 
demonstrated  attainment  of  the  ozone 
standard  even  with  relaxation  of  the 
original  Rule  13  requirements.  The 
SCAQMD  does  not  have  an  approved 
Air  Quality  Plan  and  is  unable  to 
demonstrate  attainment  of  the  ozone 
standard  at  any  future  date.  Therefore,  a 
more  stringent  level  of  control  is 
required  in  the  SCAQMD  and  it  would 
be  inappropriate  to  relax  the  original 
Rule  Ills  limits. 

Comment  5:  In  absence  of  an  EPA 
RACT  limit  for  final  repair  coating,  EPA 
should  approve  the  SCAQMD  limits 
unless  EPA  finds  substantive 
deficiencies. 

Response:  EPA  has  presumptively 
established  that  RACT  for  final  repair  is 
4.8  pounds  of  VOC  per  gallon  (see  CTG, 
page  vii).  EPA's  Technical  Support 
Document  referenced  in  the  December 
30, 1986  proposed  disapproval  (see  51  FR 
43032),  incorrectly  sUted  that  RACT  had 
not  been  determined  for  final  repair,  and 
has  since  been  revised  to  include  the 
above  limit.  However,  EPA  has  not 
established  RACT  for  spray  primers, 
another  coating  category  for  which  the 
original  Rule  1115  limit  has  been 
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relaxed.  The  CTG  stated  that  spray 
primer  emissions  could  be  reduced 
through  the  use  of  high  solids  ooalingB, 
but  did  not  recommend  a  specific  limit 

Although  EPA  has  not  detemined 
RACT  for  spray  primers.  EPA  did 
approve  the  spray  primer  limit  of  275  g/1 
at  60%  transfer  efficiency  proposed  by 
the  SCAQKH)  in  original  Rule  1115.  lie 
revised  Rule  1115  relaxes  that  limit  to 
460  g/1  without  sufficient  technical 
justification  for  such  relaxation.  Any 
relaxation  of  a  SIP  limit  must  be 
supported  by  a  demonstration  that  the 
existing  lunit  is  not  economically  or 
technologically  feasible.  Additionally, 
compensating  emissions  reductions 
must  be  achieved  in  order  to  ensure 
noninterference  with,  or  reasonable 
further  progress  toward,  attainment  of 
Uie  NAAQS.  This  applies  whether  or  not 
EPA  has  established  CTG  limits  for  a 
particular  source  category.  The 
SCAQMD  has  not  satisfied  these 
requirements.  Therefore.  EPA  cannot 
approve  the  relaxation  in  the  level  of 
control  required  in  the  federally 
approved  SIP. 

Comment  ft-  The  SCAQMD  submitted 
with  original  Rule  1115  Resolution  80-44 
that  made  the  final  emissions  limits  in 
the  original  rule  subject  to 
reconsideration  and  therefore,  EPA  is 
bornid  by  the  new  limits  resulting  trom 
such  reconsideration. 

Response:  Neither  the  terms  of  the 
original  Rule  1115  nor  Resolution  80-44 
provide  for  any  change  in  the  emission 
limits  in  the  original  rule.  The  resolution 
snnply  directed  the  SCAQMD  staff  to 
report  at  the  July  1982  South  Coast 
Board  meeting  the  state-of-the-art 
technology  for  comphance  with  the  final 
limiU  of  the  rule.  The  original  Rule  1115, 
approved  by  EPA,  contains  no 
automatic  reopener  to  mclude  any  new 
limits  developed  as  a  result  of  such 
report.  Accordingly,  those  new  limits 
were  incorporated  into  a  new  rule  and 
submitted  to  EPA  for  consideration  as  a 
proposed  SIP  revision.  That  proposal 
has  been  considered  by  EPA  and  is  now 
the  subject  of  this  action. 

Copies  of  EPA's  detailed  evaluation 
contained  in  the  Technical  Support 
Document,  including  policy  memoranda, 
are  available  at  the  EPA's  Region  9 
office  in  San  Francisco. 

EPAActioD 

EPA  is  taking  final  action  under 
section  110  and  Part  D  of  the  CAA  to 
disapprove  amended  South  Coast  Rule 
1115  since  it  is  inconsistent  with  the 
CAA,  40  CFR  Part  51.  and  EPA  policy. 
Regulatory  Process 

Under  Executive  Order  12281.  this 
action  is  not  "Major."  It  has  been 


submitted  to  the  OfBce  oTMuiageinent 
and  Budget  (OMB|  for  review. 

Under  aectkm  SOT^bKl)  of  tfie  Act 
petitions  for  Jadidal  review  of  this 

action  most  be  fied  in  the  United  States 
Court  of  Appeals  *w  die  appropriate 
circuit  by  October  20, 19ea  This  action 
may  not  be  challenged  in  hter 
proceedings  to  enforce  its  requirements 
(See  section  a07(b)(2)). 

list  of  Subjecto  In  40  CFR  Part  52 

Air  pollution  control  HydrocariMias, 
Intergovernmental  relations,  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Date:  July  3Ut88. 
WiOiam  Kailly. 
AdmmiMtrator. 

40  CFR  Part  52,  Subpart  F,  is  amended 
as  follows: 

PART  52-{  AMENDED] 

SubpvtF-Caiifomia 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.229  is  amended  by 
adding  paragraph  (b)(2)(ii)  to  read  as 
follows: 

882^  Control  strategy  anriraguMtonc 
PhotoetMmical  Oxidants  (hydrocartionsL 
Metropolitan  Los  Angates  Intrastats 
Ragloa 

•  *        •        •        • 

(b)*  •  • 

(2)  *  •  • 

(ii)  Rule  1115,  Automotive  Coatings, 
adopted  on  March  16, 1984  by  the 
District  and  submitted  by  the  state  to 
EPA  on  July  10, 1984. 

*  •        *        •        * 

[FR  Doc.  89-19524  FUed  8-l»-ae:  8:45  am] 


40  CFR  Part  52 

IPRL-3632-5] 

Approval  and  Promulgalion  Of 
ImplanMntation  Plana;  Wiaconam 

agency:  United  States  Environmental 
Protection  Agency  (USH'A). 
ACnOM;  Final  rulemaking. 


summary:  In  a  December  6, 1988,  notice 
of  proposed  rulemaking,  USEPA 
proposed  to  disapprove  a  site-specific 
revision  to  the  Wisconsin  State 
Implementation  Man  (SEP)  for  ozone. 
This  revision  is  a  request  for  a  site- 
specific  reasonably  available  control 
technology  (RACT)  determination  for 


I 
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volatile  organic  compound  (VOC) 
emissions  from  two  miscellaneous  metal 
parts  and  products  spray  coating  lines  at 
General  Electric  Company,  Medical 
Systems  (GE].  This  facility  is  located  in 
Milwaukee.  Wisconsin. 

In  today's  Final  Rulemaking.  USEPA 
is  disapproving  this  SIP  revision  request 
because  the  State  has  not  documented 
that  GE  cannot  meet  a  lower  limit 
through  \he  use  of  low  solvent  coatings. 

imcnvi  DATE  This  final  rulemaking 
becomes  effective  on  September  20. 
1989. 


:  Copies  of  the  SIP  revision 

and  related  documents  are  available  at 
the  following  addresses  for  review:  (It  is 
recommended  that  you  telephone 
Uylaine  E.  McMahan.  at  (312)  886-6031. 
before  visiting  the  Region  V  office.]  U.S. 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit.  401 
M  Street,  SW.,  Washington,  DC  20460. 
U.S.  Environmental  Protection  Agency. 
Region  V.  Air  and  Radiation  Branch 
(5AR-26).  230  South  Dearborn  Street. 
Chicago.  Illinois  60604.  Wisconsin 
Department  of  Natural  Resources. 
Bureau  of  Air  Management.  101  South 
Webster.  Madison,  Wisconsin  53707. 
FOM  PURTHIII  mromiATION  CONTACT. 

Uylaine  E.  McMahan,  Air  and  Radiation 
Branch  (5AR-26).  U.S.  Environmental 
Protection  Agency,  Region  V,  Chicago, 
Illinois  60604,  (312)  886-6031. 
SUfKUKNTAIIY  INFORMATKNI:  On 
August  22, 1986,  the  Wisconsin 
Department  of  Natural  Resources 
(WDNRJ  submitted  a  proposed  revision 
to  its  ozone  SIP,  consisting  of  a  site- 
specific  RACT  >  determination  for  two 
miscellaneous  metal  parts  and  products 
spray  coatings  lines.  These  operations 
are  located  at  the  GE  facility  in 
Milwaukee.  Wisconsin,  an  area  which 
has  been  designated  as  nonattainment 
for  ozone,  pursuant  to  section  107  of  the 
Clear  Air  Act  (Act)  and  40  Code  of 
Federal  Regulations  Part  81.  section 
81.350. 

On  November  24. 1986.  USEPA 
notified  WDNR  that  the  August  22. 1986, 
submittal  was  deficient  for  reasons 
stated  in  USEPA's  technical  support 
document  (TSD),  dated  October  27, 1986. 
WDNR  submitted  supplemental 
information  on  January  29, 1987,  which 
was  intended  to  correct  the  cited 
deficiencies. 


Wisconsin's  SIP 

Under  the  existing  federally  approved 
SIP  for  Wisconsin,  each  miscellaneous 
metal  parts  and  products  spray  coating 
line  is  subject  to  the  control 
requirements  contained  in  Wisconsin 
Administrative  Code.  National 
Resources  (NR)  154.13(4)(m].  This  rule 
limits  air-dried  coatings  to  3.5  pounds  of 
VOC  per  gallon,  excluding  water,  by 
December  31, 1985t  USEPA  approved 
these  rules  as  meeting  the  RACT 
requirements  of  the  Act  on  January  11. 
1980  (45  FR  2319).  and  June  21, 1982  (47 
FR  26622). 


>  A  definition  of  RACT  la  contained  in  a 
December  9. 1078,  memorandum  from  Roger 
Stiekm,  former  Aaaiatant  Adminiatrator  for  Air  and 
Waate  Management.  RACT  la  defined  aa  the  loweat 
emiaaion  hmitatioa  that  a  particular  aouice  ia 
capable  of  meeting  by  the  application  of  control 
technology  that  ia  raaaonably  available,  conaidering 
technological  and  economic  feasibility. 


Analysis 

In  order  for  the  7.31  pounds  of  VOC 
per  gallon  of  coating  limit  proposed  by 
GE  to  be  consideied  RACT,  the  source 
wotild  have  to  demonstrate  that  it  is 
technically  or  economically  infeasible  to 
meet  a  lower  emission  limit  using 
coatings  with  a  lower  VOC  content  or 
using  add-on  control  equipment. 

WDNR's  January  29, 1987.  submittal 
contains  documettation  of  GE's  efforts 
to  reduce  the  VOC  emissions  from  this 
process.  This  documentation  shows  that 
GE  has  considered  the  following 
alternatives: 

1.  Eliminate  the  coating  step  by 
integrating  the  lead  shielding  into  the 
casing  design.  This  study,  which  was 
initiated  in  August  1986,  was  expected 
to  extend  into  the  fourth  quarter  of  1988. 

2.  Contract  witti  an  outside  vendor  to 
coat  the  lead  shielding.  The  vendor 
contacted  by  GE,  which  coats  for  GE's 
competitors,  indicated  that  it  would  be 
unable  to  coat  CX's  parts  due  to 
chemical  storage  issues. 

3.  Use  of  coating  recommended  by  the 
vendor  mentioned  above.  The  VOC 
content  of  this  coating  exceeds  the  SIP 
limit.  In  fact,  this  coating  has  a  higher 
VOC  content  than  the  one  currently 
used  by  GE. 

4.  Use  of  a  vacuum  impregnation 
process  utilizing  solventless  coatings, 
liiis  process  was  determined  to  be 
infeasible  for  GE's  application  due  to 
the  density  of  the  lead  being  coated. 

5.  Investigation  of  other  coating 
materials.  GE  has  provided  evidence  of 
having  contacted,  in  late  1986.  several 
suppliers  of  coating  materials. 

However,  beoause  GE  only  recently 
began  contacting  these  suppliers.  GE  is 
unable  to  demonstrate  that  the  suppliers 
are  unable  to  provide  coatings  with  a 
lower  VOC  content  that  meet  all  of  GE's 
criteria.  GE  has  provided  limited 
information  about  coatings  that  it 
intends  to  evalaate.  Wisconsin  must 
also  demonstrate  that  a  7.31  pound 
emission  is  RACT.  Further  discussion  of 
the  type  of  demonstration  required  can 


be  found  in  Appendix  A  to  the  notice  of 
proposed  rulemaking  for  Easco 
Aluminum,  published  on  November  9, 
1988,  at  53  FR  45285. 

Comments  and  USEPA's  response 

Comments  on  this  notice  of  proposed 
rulemaking  were  received  from  the 
WDNR.  The  comment  and  USEPA's 
response  are  provided  below: 

WDNR's  January  25, 1969,  Comments 

The  WDNR  stated  ftat  its  previous 
State  submittals  thoroughly  documented 
the  technical  infeasibility  of  low  solvent 
coatings  for  GE's  particular  application. 


USEPA's  Response 

The  January  25. 1980.  comments 
provided  no  additional  information  or 
justification  for  the  revision.  Therefore. 
USEPA  is  disapproving  GE's  SIP 
revision  for  the  reasons  stated  in  the 
December  6. 1988,  notice  of  proposed 
rulemaking  i.e.,  becaase  the  State  has 
not  documented  that  GE  caimot  meet  a 
lower  limit  through  tie  use  of  low 
solvent  coatings. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  teview  of  this 
action  must  be  filed  In  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (October  20, 1989).  This  action 
may  not  be  challenged  later  in 
proceedings  to  enfonce  its  requirements. 
(See  307(b)(2).) 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  imder  the  procedures 
published  in  the  Federal  Regbter  on 
January  19 1989  (54  FR  2214-2225).  On 
January  6, 1980,  the  Office  of 
Management  and  Budget  waived  Table  2 
and  3  SIP  revisions  (54  FR  2222)  frt)m  the 
requirements  of  section  3  of  Executive 
Order  12291  for  a  period  of  two  years. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Otone.  Hydrocarbon, 
Carbon  monoxide,  kitergovemmental 
offices. 

Authority:  42  U.S.C.  7401-7642. 

Dated:  August  la  1989. 
Robert  Springer, 
Acting  Regional  Administrator. 

Title  40  of  the  Code  of  the  Federal 
Regulations,  Chapter  1,  part  52.  is 
amended  as  follows: 

PART52-(AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.a  7401-7642. 
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Subpart  YY—Wtoeonem 

2.  Section  52.2585  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

S52.2S85    Control  strategy:  Ozone. 
•        *        *        •        • 

(b)  Disapproval— On  August  22, 1986, 
the  Wisconsfai  Department  of  Natural 
Resources  submitted  a  proposed 
revision  to  its  ozone  State 
Implementation  Plan  consisting  of  a  site- 
specific  reasonably  available  control 
technology  determination  for  two 
miscellaneous  metal  parts  and  products 
spray  coatings  lines.  These  operations 
are  located  at  the  General  Electric 
Company.  Medical  Systems  facility  in 
Milwaukee,  Wisconsin,  an  area  which 
has  been  designated  as  nonattainment 
for  ozone,  pursuant  to  section  107  of  the 
Clean  Air  Act  and  40  Code  of  Federal 
Regulations,  part  81,  S  81.35a 
(FR  Doc.  8&-19615  Filed  8-18-89;  8:45  am] 
BNJJNQCOOCl 
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TNt  taction  of  the  FEDERAL  REGISTER 
contairw  noticM  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
mal(ing  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurane*  Corporation 

7  CFR  Part  401 

(Amendment  Na  35;  Doc.  Na  7087S] 

Ganoral  Crop  Insuraneo  Ragulatlona; 
Rica  Endorsamant 

AGENCV.  Federal  Crop  Insurance 

Corporation.  USDA. 

action:  Proposed  rule. 


•UMMARY:  The  Federal  Crop  Insurance 
Corporation  fFCIC)  proposes  to  amend 
the  General  Crop  Insurance  Regulations 
(7  CFR  part  401).  effective  for  the  1990 
and  succeeding  crop  years,  by  amending 
the  Rice  Endorsement  (7  CFR  401.120)  to: 
(1)  Remove  restrictions  in  existing  unit 
division  language  to  standardize  the  unit 
structure  across  commodity  program 
crops:  and.  (2)  establish  units  by  share 
where  there  is  a  landlord/ tenant 
relationship.  The  intended  effect  of  this 
rule  is  to  standardize  units  among  crops. 
COMMENT  date:  Written  comments, 
data,  and  opinions  on  this  proposed  rule 
should  be  received  not  later  than 
September  20, 1989,  to  be  sure  of 
consideration. 

ADONESS:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Peter  F. 
Cole,  Office  of  the  Manager,  Federal 
Crop  Insurance  Corporation,  Room  4090, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  niHTNER  INroRMATION  CONTACT. 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  447-3325. 
SUmEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action  does  not 
constitute  a  review  as  to  the  need, 
currency,  darity,  and  effectiveness  of 
these  refutations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
August  1, 1992. 


John  Marshall.  Manager,  FCIC.  (1)  hai 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12291  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries,  federal.  State,  or 
local  govemmenta,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
increase  the  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  action  is  exempt  fi^m  the 
provisions  of  the  Regulatory  Flexibility 
Act;  therefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  iotergovemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quaUty  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

FCIC  proposes  to  amend  the  Rice 
Endorsement  (7  CFR  401.120)  to  remove 
restrictions  in  existing  unit  division 
language  to  staQdardize  the  unit 
structure;  establish  units  by  share  where 
there  is  a  landlord/ tenant  relationship. 
FCIC  is  soliciting  pubUc  comment  on 
this  proposed  rule  for  30  days  following 
publication  in  the  Federal  Register. 
Written  comment  should  be  sent  to 
Peter  F.  Cole,  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250. 

All  written  comments  received 
pursuant  to  this  proposed  rule  will  be 
available  for  pablic  inspection  and 
copying  in  the  Office  of  the  Manager, 
Federal  Crop  Insurance  Corporation, 


Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  SubjecU  in  7  CFR  Part  401 


Crop  insurance;  Rioe. 
Proposed  Rule  |  ' 

Accordingly,  pursuant  to  the  authority 
contained  in  the  Federal  Crop  Insurance 
Act.  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  the  General  Crop 
Insurance  Regulations  (7  CFR  part  401). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  years,  as  follows: 

PART  401-[  AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C  1906, 1516. 

2.  The  Rice  Endorsement  (7  CFR 
401.120)  is  amended  by  revising 
subsections  5.  and  10.  to  read  as  follows: 

1401.120   Rice  andoiaement 

•       *       «       *     I  * 
5.  Unit  Division 

Rice  acreage  that  would  otherwise  be  one 
unit,  as  defined  in  section  17  of  the  general 
crop  insurance  policy,  may  be  divided  into 
more  than  one  unit  if  for  each  proposed  unit: 

a.  You  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  least  the  previous  crop  year  and 
production  reports  based  on  those  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  the  insured  nee  is 
located  in  separate,  legally  identifiable 
sections  (except  in  Florida)  or.  in  the  absence 
of  section  descriptions  (and  in  Florida)  the 
land  is  identified  by  separate  ASCS  Farm 
Serial  Numbers,  provided; 

(1)  The  boundaries  of  the  section  or  ASCS 
Farm  Serial  Number  are  cleariy  identified 
and  the  insured  acreage  is  easily  determined; 
and 

(2)  The  rice  is  planted  in  such  a  manner 
that  the  planting  pattern  does  not  continue 
into  an  adjacent  section  or  ASCS  Farm  Serial 
Numben  or  . 

c.  If  you  have  a  loss  on  any  unit,  production 
records  for  all  harvested  uniU  must  be 
provided.  Production  that  is  commingled 
between  optional  units  will  cause  those  units 
to  be  combined. 

10.  Meaning  of  Terms 

a.  Harvest  means  tie  completion  of 
combining  or  threshipg  of  rice  on  the  unit 


b.  MiN  center  means  any  location  in  which 
two  or  more  mills  are  engaged  in  miUbu 
rough  rice.  * 

c.  Replanting  means  the  performing  of 
cultural  practices  necessary  to  replant 
insured  acreage  to  rice. 

d.  Sea>nd  crop  rice  means  regrowth  of  a 
stand  of  rice  originating  from  the  initially 
Insured  rice  crop  fbUowing  harvest  and  which 
can  be  harvested  in  the  same  crop  year. 

Done  in  Washington.  DC  on  August  14, 
l989* 

Idm  Marshall. 

Manager.  Federal  Crop  Insurance 
Corporation. 

IFR  Doc  88-19551  Filed  8-18-B9;  8:45  am] 
MLUNQ  coot  S410-SS-M 
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7  CFR  Part  401 

[AmandiiMnt  Na  20;  Doc  Na  6M5S] 

5«»«ral  Crop  Inauranca  Raflulatlona; 
Tobacco  (Quarantaad  Plan) 
Endoraamant 

AOENCV:  Federal  Crop  Insurance 

Corporation.  USDA 

ACTION:  Notice  of  additional  proposed 

rulemaking  and  extended  comment 

period. 


summary:  The  Federal  Crop  Insurance 
Corooration  (FQC)  herewith  gives 
notice  of  additional  proposed 
rulemaking  and  extension  of  comment 
period  with  respect  to  a  proposed 
amendment  to  the  General  Crop 
iMurance  Regulations  [7  CFR  Part  401). 
effective  for  the  1990  and  succeeding 
crop  years,  to  add  a  new  S  401.129, 
Tobacco  (Guaranteed  Plan) 
Endorsement.  The  intended  effect  of  this 
notice  of  additional  proposed 
rulemaking  is  to  include  an  amended 
unit  division  subsection  to  standardize 
the  unit  structure. 
DATES:  Written  comments  on  this 
additional  proposed  rulemaking  must  be 
submitted  not  later  than  September  20, 
1989,  to  be  sure  of  consideration. 
ADDRESS:  Written  comments  on  this 
additional  proposed  rulemaking  should 
be  sent  to  Peter  F.  Cole,  Office  of 
Manager,  Federal  Crop  Insurance 
Corporation,  Room  409a  South  Building. 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  F.  Cole.  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250 
telephone  (202)  447-3325. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 


these  regulations  under  those 
procedures.  TTie  sunset  review  date 
estabUshed  for  these  regulations  is  May 
1, 1904. 

John  Marshall  Manager.  FQC,  (1)  has 
determined  that  this  action  is  not  a 
major  rule  as  defined  by  Executive 
Order  12201  because  it  will  not  result  in: 
(a)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (b)  major  increases 
m  costs  or  prices  for  consumers, 
individual  industiies,  federal.  State,  or 
local  governments,  or  a  geographical 
region;  or  (c)  significant  adverse  effects 
on  competition,  employment 
investinent  productivity,  innovation,  or 
Uie  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
m  domestic  or  export  markets;  and  (2) 
certifies  that  this  action  will  not 
hicrease  tiie  federal  paperwork  burden 
for  individuals,  small  businesses,  and 
other  persons  and  *vill  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  action  is  exempt  from  the 
provisions  of  tiie  Regulatory  Flexibility 
Act;  tiierefore,  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  Uie  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

On  Thursday,  May  11, 1989,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  54 
FR  20392.  amending  7  CFR  401  General 
Crop  Insurance  Regulations  to  add  a 
new  8401.129,  Tobacco  (Guaranteed 
Plan)  Endorsement  to  provide  the 
provisions  of  crop  insurance  protection 
on  tobacco  In  an  endorsement  to  the 
general  crop  insurance  policy. 

FCIC  herein  proposes  to  further 
amend  the  Tobacco  (Guaranteed  Plan) 
Endorsement  (7  CFR  401.129)  to  remove 
restrictions  in  existing  unit  division 
language  to  standardize  the  unit 
structure. 

In  providing  changes  to  the  unit 
division  determinations,  FCIC  is 
responding  to  the  recommendations 
contained  in  Uie  April  3, 1969,  interim 
Report  of  the  Commission. 

FQC  proposes  to  further  amend  the 
Tobacco  (Guaranteed  Plan) 


Endorsement  with  respect  to 
standardizing  the  unit  definition. 
Changes  being  proposed  herein  serve  to 
allow  standard  policy  unit  currentiy  in 
existence  for  all  tobacco  (guaranteed 
plan)  program  counties. 

As  a  convenience  to  the  reader,  FCIC 
republishes  the  original  notice  of 
proposed  rulemaking  appearing  in  the 
Federal  Register  on  "Hiursday,  May  11. 
1989,  at  54  FR  20392,  to  include  a  revised 
subsection  5,  titied  "Unit  Division." 

FCIC  is  soliciting  public  comment  on 
tiiis  additional  proposed  rulemaking  for 
30  days  following  publication  in  tiie 
Federal  Register.  Written  comment 
should  be  sent  to  Peter  F.  Cole.  Office  of 
the  Manager,  Federal  Crop  Insurance 
Corporation.  Room  4090,  Soutii  Building, 
U.S.  Department  of  Agriculture, 
Washington,  DC  20250. 

All  written  comments  received 
pursuant  to  this  additional  proposed 
rulemaking  will  be  available  for  public 
inspection  and  copying  in  the  Office  of 
the  Manager,  Federal  Crop  Insurance, 
Room  4090,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250,  during  regular  business  hours, 
Monday  through  Friday. 

List  of  Subjects  in  7  CFR  Put  401 

Crop  Insurance:  Tobacco  (guaranteed 
plan). 

Proposed  Rule 

Accordingly,  pursuant  to  Uie  authority 
contained  in  the  Federal  Crop  Insurance 
Act  as  amended  (7  U.S.C.  1501  et  seq.), 
the  Federal  Crop  Insurance  Corporation 
proposes  to  amend  Uie  General  Crop 
Insurance  Regulations  (7  CFR  part  401). 
proposed  to  be  effective  for  the  1990  and 
succeeding  crop  yean,  as  follows: 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1508. 1518. 

2. 7  CFR  part  401  is  amended  to  add  a 
new  i  401.129,  Tobacco  (Guaranteed 
Plan)  Endorsement  effective  for  Uie  1990 
and  Succeeding  Crop  Yeare,  to  read  as 
follows: 

S  401.129   Tobeeoo  (Ouarantaed  Ptai) 


The  provisions  of  the  Tobacco 
(Guaranteed  Plan)  Crop  Insurance 
Endorsement  for  Uie  1090  and 
subsequent  crop  years  are  as  follows: 

Federal  Cnp  Insurance  Coiporatioa 

Tobacco  (Guaranteed  Plan) 
Endorsement 

1.  Insured  Crop  and  Acreage 

a.  The  crop  insured  will  be  any  of  the 
following  tobacco  types  you  elect  which  are 
grown  on  insured  acreage  and  for  which  a 
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Rnlii 


gnanntm  ud  pramium  rau  an  provided  by 
dM  actuarial  taUa: 


ftaOmd 


TypaMA. 
Typa  11B. 
T»»atl_ 
Typa  13- 
Typa  14.„ 


TypaSZ- 


Typa41.-_ 
Typa  42 — 
Typa  44— 


fta  Cmd 


Typa«1 
TypaK 

T«paa 


Typaei. 


Tjpaai 
OMkMr 
1^36 
■»*a38 
Typa  37 
OgarBMir 

TV»«51 
TypaM 
TypaM 
TkmSS 


b.  fci  addtttoB  to  Iha  acnase  aol  iMurable 
uwkr  aaeiaa  X  of  te  fnani  crap  luaiaiiGa 
policy,  wa  do  aot  inaim  any  acraage: 

(1)  On  which  th«  tabaceo  waa  daatragnd  ar 
put  to  another  lua  for  the  purpoae  of 
conforming  with  any  other  program 
adminiBterad  by  Ifae  United  States 
Depwtiantaf  AyiuiHiue;or 

(4  Hatad  to  tobaoeo  of  •  diaooHBt  imtoty 
under  pfwWoBS  of  the  tahaloao  piioa  aapport 


program. 
2.CaHaaofLess 

Tht  huuianca  piuvklad  it  against 
unavoidable  loss  of  pradaetiaB  naeltiBg  from 
the  foUowiiu  causae  acouring  within  the 
insurance  period: 

•.  Advaiaa  waadiv  ocnditioea: 

b.Fire; 

c.  Insects; 

d.  Plant  (Usease; 

e.  Wildlife: 

f.  Eai1iH|uake; 

g.  VMcanic  araption:  or 

k.  If  an^cabia,  faUive  of  Ae  irrigation 
watw  aappiy  due  to  aa  anavoidabla  caoaa 
occuatog  after  the  beglnnlag  of  pkntiag: 


or  Uaoitad  by  the  actuarial  labia  or  sedfaa  8  of 
the  general  crap  insiiranca  poUqr. 
3.  Anwal  ftamium 


4.  Insurance  Period 

In  lieu  «f  Ibe  proviiioM  of  aectin  7  of  Ifaa 

gnaml  crop  iasanaae  yaliey  the  foUowiag 

will  apply: 
losoranea  attadbea  on  aaeh  HDit  or  pari  of  a 

unit  when  the  tobacco  is  planted  (sea 
subsection  10(e])  and  ends  at  the  eadiest  of: 

a.  Total  destaiGtioa  of  the  tobacco: 

b.  Weigbing-hi  at  tfte  tobacco  warehouse: 

c.  Removal  of  4te  tobacco  from  the  unit 
(except  for  curing,  ^ding,  petting,  or 
immediate  deBvery  to  the  tobacco 
warriioaae); 

d.  Finai  ad)BStme^  of  a  loBK  or 

&  One  the  ioUowiag  dates  of  the  crop  year 

(1)  Types  11  aad  12.*—— .,.— J*w.  30; 

(2J  Type  U Oct  31: 

(3)  TVpe  14 ,.  Oct  1* 


(4)  Types  31 A  36.. 


a.  Hie  umaal  praniun  Mount  la 
computed  by  multiplying  the  production 
guarantee  for  the  unit  times  the  applicable 
price  akctioB.  tioMB  the  prcHdm  rata,  timea 
the  inauiad  acraaga,  tlaaa  yoorihara  at  the 

timeofplaBting. 

b.  11  you  are  eligibla  for  a  premium 
reduction  in  excess  of  5  percent  based  on 
your  insurance  experience  through  the  1985 
crop  year  widar  the  taras  af  the  experieaoa 
table  contained  in  the  guaranteed  tobaooo 
policy  in  effect  for  the  1986  crop  year,  you 
will  continoe  to  leuelva  the  benefit  of  the 
reductioB  aabiael  to  iw  foDowiag  aaadiaans: 

(1)  No  pranian  tadncttaa  wil  be  ntalned 
after  the  1081  onpyMc 

(2)  The  premhim  reduction  amount  will  not 
increaaa  baoanaa  fif  fa  vw  able  eAperienee; 

(3)  The  premium  raduction  aaoont  will 
deonsase  becauaa  of  unfavorable  experience 
!n  accordance  with  the  terms  of  the  policy  in 
effect  few  the  1986  crop  yaae 

(4)  Once  die  Joes  saUo  axcaads  Ja  no 
fnrdier  pranluB  reductian  wQl  apfdy:  and 

(5)  ParfidpafioB  must  be  oontinuoMS. 


Feb.  2S; 

(5)  "I^pes  21, 35  and  87 Mar.  15: 

(6)  Types  22  and  23- Apr.  15: 

(7)  Type  32 - May  15; 

(8)  AH  other  types Ape.  Sa 

5.  Unit  Division 

Tobacco  acreage  that  would  otherwise  be 
one  unit  as  defined  in  section  17  of  the 
general  crop-insuiaace  policy,  may  be 
divided  into  more  than  one  unit  if  for  each 
proposed  unit: 

a.  Yon  maintain  written  verifiable  records 
of  planted  acreage  and  harvested  production 
for  at  leeet  tlw  prevfcras  crop  year  and 
prodoOlton  reports  based  on  diose  records 
are  filed  to  obtain  an  insurance  guarantee; 
and 

b.  Acreage  planted  to  fanned  tobacco  is 
located  on  iaad  ideatified  by  separate  ASCS 
Farm  Serial  Namben.  provided: 

(1)  Ihe  boundarias  of  the  ASCS  Fans 
Soial  Numbers  are  deariy  identified  and  the 
insured  acreage  is  easily  determined:  and 

(2)  The  tobacco  is  planted  hi  such  a  manner 
that  the  planting  pattern  does  not  continue 
Into  an  adjacent  A9CS  Farm  Serial  Nnmber. 

If  yoo  have  a  loas  an  any  unit,  prodnction 
records  for  all  banwated  aaits  maat  be 
provided.  Produoiian  diat  is  cnmniingted 
between  optioaal  tmila  will  cauae  those  nnits 
to  be  combined. 


6.  Notice  of 


or  Loas 


For  purposes  of  flection  B  of  Ae  general 
crop  taaaraaoe  poHcy:  die  repreeeotative 
sample  of  Ihe  uaharreated  crap  OMMt  be  at 
least  10  feet  wide  and  the  eatte  lengA  af 
each  field. 
7.  Claim  far  ladt—ily 

a.  An  todemnity  wiU  be  determined  for 
each  anit  by: 

(1)  Multiplying  te  insarad  acreage  fay  Ae 
productioB  gnanotoe: 

(2)Sabtractiag  therefrom  the  txAd 
prodiictiaa  af  tobvoo  to  fae  coaated  iaee 
subsection  7Jb.\i 

(3)  Multiplying  Ihe  remaiader  by  ihe 
applicable  price  election:  and 

(4)  Multiplying  this  result  by  your  ihare. 

b.  The  total  praduCtioB  tin  poimdsj  to  be 
counted  for  a  anit  wffl  todnde  aB  harvested 
and  appeaiaadpradacdoa. 

(l)liBiiiaBted»dbBtcopradactioB  which. 
due  to  insurable  cpaoaa.  hn  a  vdoa  lass  thaa 
die  market  price  fcr  tobaooo  af  the  aama  type, 
will  be  adjusted  tp: 


(a)  Oririding  ifae  avaraga  vadae  par  p«Bd  of 
die  hanaatad  pnAadton  tiy  4he  aaitot  price 
per  pound:  and 

(b)  Mridplytag  diat  rearit  by  die  ntniber  of 

pounds  of  snch  damaged  harvested  tobacco. 

(c)  If  due  to  insurable  oauses  there  is  ao 
market  price  avaiUUe  for  dw  grade  being 
adtastad.  the  prodnctiaB  toeoual  will  be 
reduced  aa%  far  aail  grade  diet  ihe 
production  falls  below  die  lowest  aiarketahie 
grade  widi  a  market  price  (see  subsection 
10.d.(2)). 

(2)  All  harvested  tobacco  production  which 
is  not  damaged  by  insurable  causes  and 
cannot  be  sold  in  die  current  mariiet  year  will 
be  considered  production  to  count. 

(3)  To  enable  us  to  determine  die  fair 
market  vahie  of  tobacco  not  solddnongh 
auction  warehouses,  we  must  be  alloared: 

(a)  To  inspect  such  tobacco  before  it  is 
sold,  contxactod  to  be  floU,  or  gthanriae 

disposed  of:  and 

(b)  At  owopdon  to  obtain  adfidomd  offlen 

on  your  behalL 

(4)  Appraised  productf  on  to  be  ooorted  will 
hiclude: 

(a)  Not  less  dian  die  guarantee  for  any 
acreage  which  is  abandoned  or  put  to  another 
use  without  our  prior  written  consent  or 
damaged  solely  by  an  uninsured  cause; 

(b)  Not  less  dian  35  percent  of  die 
guarantee  for  all  unhameated  acreage: 

(c)  Unharvesied  prodaotion  on  harvested 
acreage;  and 

(d)  Potential  production  lost  due  to 
uninsured  cause  and  to  failure  to  foBow 
recognized  good  tobacco  farming  practices. 

(5J  We  may  appraise  any  acreage  of 
tobacco  types  11, 12, 13^  or  14  en  which  die 
stalks  have  been  destrtiyed  without  our 
consent  at  not  less  dian  the  guarantee. 

(6]  Any  appraisal  we  have  made  on  insured 
Bcreage  for  which  we  have  given  written 
consent  to  be  pot  to  anatfaer  use  will  be 
considered  production  imless  such  acreage  is: 

(a)  Not  put  to  another  use  before  harvest  of 
tobacco  becomes  genetal  in  the  county  and 
reappraised  by  as;  or 

(b)  F^udier  daaaaged  by  aa  insared  canae 
and  reappniaad  by  aacor 

(c)  Harveated. 

(7)  The  caamiaglad  produolion  af  aaila  will 
be  prorated  to  such  anits  in  prcyorttOB  to  ow 
liability  on  die  hacvestad  aerate  af  aeoh 

unit. 

(8)  No  replanting  p^neat  wiU  be  Bade 

under  this  endorsHmpnt. 

B.  Cancellation  and  Taodaadon  Dates 


nand 

State  and  county 

Alatiama;  Florida:  GeoigK  Soi* 

ManhSt 

Cwolina:  wd  Suny,  Vflkaa, 

Cahtofll,  a*a,  and  OtoMtovi 

C«s«a«,  Merih  OMatM.  and 

al  Nariii  Canlaa  aaiaaiaa 

east  Vwraof. 

Al  other  North  OHtoa  Counfias 

ApMIS 

andalaawraMsa. 
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9.  Contract  Changes 

Contract  changes  wdl  be  avaUabk  at  your 
service  office  by  Oecembw  31  prior  to  die 
cancellation  date. 

10.  Meaning  of  Terms 

a.  Average  vaiue  per  pound  m»uu  die  total 
value  of  all  harvested  production  bom  die 
unit  divided  by  die  harvested  pounds  and 
may  include  die  value  of  any  harvested 
production  which  is  not  sold. 

b.  County  means  die  land  defined  in  die 
general  crop  insurance  policy  and  any  land 
identified  by  an  ASCS  Farm  Serial  Number 
for  die  county  but  physically  located  in 
another  county. 

c.  Harvest  means  the  completion  of  cutting 
or  priming  of  tobacco  on  any  acreage  from 
which  at  least  20  percent  of  die  production 
guarantee  per  acre  shown  by  die  actuarial 
table  is  cut  or  primed  with  the  intent  of 
mariceting. 

d.  Market  price: 

(1)  For  types.  11.  U 13. 14, 21. 22. 23. 31, 35. 
36, 37, 42, 44, 54,  and  55,  means  the  average 
price  support  level  per  pound  for  die  tosured 
type  of  tobacco  as  announced  by  die  United 
States  Department  of  Agricultore  under  die 
tobacco  price  support  program  (if  for  any 
crop  year  price  support  for  die  faisured  type  is 
not  in  effect  we  will  use  die  season  average 
price  hi  the  belt  or  area  throu^  the  day 
tobacco  sales  are  completed  on  any  unit  or 
part  diereof  which  is  harvettad);  and 

(2)  For  types  32. 41, 51, 52,  and  61  means 
die  season  average  price  for  die  applicable 
type  of  tobacco,  (such  price  will  be  die 
season  average  price  for  die  current  crop 
year  for  any  unit  or  part  diereof  which  is 
harvested]  and  may  be  established  by 
induding  die  value  of  sold  and  unsold 
production. 

e.  Planting  means  transplanting  die 
tobacco  plant  from  die  bed  into  die  field. 

Done  in  Washhigton.  DC  on  August  14. 
1989. 

John  Marshall, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  89-19552  Filed  8-18-«;  8.-45  am] 

aUJNQ  COM  M1M»« 


Agrleutttiral  MariceHng  Servtee 

7CFRPart920 

[DockatNaFV-gg-0g2] 

Kiwifrutt  Grown  in  CaRfomia: 
Expenses  and  Assesement  Rate 

AOOICV:  Agricultural  Maiketing  Service. 
USDA. 

ACTKNt  Proposed  rule. 


•mwiAHY:  This  proposed  nde  would 
authorize  expenditxues  and  establish  an 
assessment  rate  under  Marketing  Order 
920  for  the  1989-90  fiscal  period. 
Authorization  of  this  budget  would 
enable  the  Kiwifruit  Administrative 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 


the  program.  Funds  to  administer  this 
program  would  be  derived  from 
assessments  on  handlers.. 

iMTn:  Comments  must  be  received  by 
August  31. 1980. 


:  Interested  persons  are 

invited  to  submit  written  comments 
concerning  this  proposal  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Cleric  Phut  and  Vegetable  Division 
AMS.  USDA.  P.O.  Box  96456.  Room 
2525-S.  Washington.  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Ragistar  and 
will  be  available  for  public  inspection  in 
the  OfBce  of  the  Docket  Cleric  during 
regular  business  hours. 
FOn  RmTHCR  INRMMATKM  CONTACT: 

Robert  F.  Matthews,  Marketing  Order 
Adndnistration  ft«nch.  Hrtiit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington. 
DC  20090-6456.  telephone  202-447-2431. 


This  rule 

is  proposed  under  Marketing  Agreement 
and  Order  No.  920  (7  CFR  Part  920) 
regulating  the  handling  of  kiwifruit 
grown  in  California,  l^e  marketing 
agreement  and  ordw  are  effective  under 
the  Agricultural  Mariceting  Agreement 
Act  of  1937,  as  amended  (7  U.S.C  601- 
674),  hereinafter  referred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  CMer  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  (orih  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

Tne  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  tmduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  o%vn  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  under  Marketing 
Order  No.  920.  and  approximately  1.225 
kiwifruit  producers.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Bushiess  Administration  (13  CFR 
121.2)  as  those  having  annual  gross 
revenues  for  the  last  three  years  of  less 
tiian  $50a000.  and  small  a^icultural 
service  firms  are  defined  as  those  wdiose 
gross  aimual  receipts  are  less  than 
$3,S0a000.  The  majority  of  die  handlers 


and  producers  may  be  classified  as 
small  entities. 

The  budget  of  expenses  for  the  1989- 
90  fiscal  year  was  prepared  by  the 
Kiwifruit  Administrative  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  and 
submitted  to  the  Department  of 
Agriculture  for  approval  The  members 
of  the  committee  are  handlera  and 
producers  of  California  kiwifruit  They 
are  familiar  with  the  committee's  needs 
and  with  the  costs  of  goods,  services, 
and  personnd  in  their  local  area,  and 
are  thus  in  a  positifm  to  formulate  an 
appropriate  budget  The  budget  was 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  direcUy  affected 
persons  have  had  an  opportimity  to 
participate  and  provide  input 

The  assessment  rate  recommended  by 
the  committee  was  derived  by  dividing 
antidpated  expenses  by  expected 
shipments  of  kiwifruit  Because  that  rate 
is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
committee's  expected  exp«ises. 

Tlie  committee  met  on  July  19. 1989. 
and  unanimously  recommended  a  1969- 
90  budget  of  $138,293.  This  compares 
with  $129,025  last  year.  Major  increases 
tills  year  indude  $8328  for  salaries  and 
benefits.  $1,100  for  staff  vehicle  expetue. 
and  $2,100  for  scales  to  check  weight 
Partially  o^etting  tiiese  increases  are 
decreases  of  $1,000  for  controlled  buys 
to  chedc  for  conq)liance  and  $4,300  for 
maturity  test  eqtdpment 

The  committee  also  recommended  an 
assessment  rate  of  $0.0075  per  7V^- 
pound  tray  or  equivalent  down  from 
$0.0125  last  year.  This  rate.  Mihea 
applied  to  antidpated  shipments  of  9 
million  bays,  would  yield  $67,500  in 
assessment  income.  This,  when 
combined  with  $88,793  from  interest 
income  and  the  reserve,  would  provide 
adequate  funds  for  budgeted  expenses. 
Operating  reserve  fimds,  currentiy  at 
$192,046.  would  be  reduced  to 
approximately  one  fiscal  period's 
expenses  by  tiie  end  of  die  1980-80 
fiscal  year. 

While  this  proposed  action  would 
impose  some  additional  coats  on 
handlers,  the  costs  are  hi  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  die  additional  costs  may  be 
passed  on  to  intxiacers.  However,  tiiese 
costs  would  be  offset  by  the  ben^ts 
derived  from  the  operation  of  die 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  tiiat  tids  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  numbw  of  small  entities. 
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This  acthm  riioak]  be  cxpwfited 
because  the  committee  needs  to  have 
suffldent  fundi  to  pay  Its  expenaee 
which  are  inourcd  on  a  oonttnoous 
basis.  Hm  1M9-W  fiscal  period  lor  the 
program  iMgan  on  August  1, 1888,  and 
Die  marketfaig  order  requires  iiMt  the 
rate  of  assassaani  for  the  fiscal  period 
apply  to  aH  assessable  Uwifrdt  handled 
during  the  fisori  period,  in  addition, 
handlers  are  aware  of  this  action  which 
was  rsoommendsd  by  the  oosunittee  as 
a  pubhc  BMating.  Tlwrefora,  it  ia  f onnd 
and  determinad  dMt  a  commeot  period 
of  less  than  30  days  is  appropitate 
because  the  bwiget  and  assessment  rale 
approval  far  this  pra^am  needs  to  be 

expedited. 

List  of  Subjects  In  7  C7R  Part  «n 

Cahfomia.  Kiwifruit,  Marketiag 
agreements  and  orders. 

For  the  reasons  set  fotft  In  fte 
preamble,  it  is  proposed  that  7  CFR  Part 
920  be  amended  as  foDows: 

PART  tao-«iwiFiiuiT  Qnotmi  IN 

CALIFORNIA 

1.  tht  authority  dtation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

riiiaiiiij  -     " 

snModeArU&CSOlrars. 

2.  A  new  I B20105  is  added  to  reed  as 
follows: 


7  CFR 

(Docksl 
Irish 


947 

PV-8»-f7B| 

mil  wm4 
RyloToRMlM 


:  This  propoaed  rale  would 

eliminate  current  pack  and  reporting 
requirements  associated  with  shipments 
of  smafl  non-red-skinned  potatoes  that 
otherwise  grade  at  least  IJ.S.  No.  1.  Tbe 
objective  of  tiiis  actioa  is  to  facilitate 
the  movement  of  such  potatoes  to  meet 
current  coBsamer  demand  by  vdievtng 
shippers  from  handBing  requirements 
that  are  no  longer  deemed  oeoessary. 
This  proposal  would  also  estabttdi 
reporting  requirements  for  potatoes 
shipped  for  camm^  freezing,  prepeeling 
and  odier  processiiDg.  The  intent  of  this 
action  is  to  provide  assurance  that 
poUtoes  ^pped  without  regard  to  the 
size,  quahty  iad  inspection 
requirements  of  the  handling  regulation 
are  shipped  to  anthoriaed  exempt 
outlets. 

DATES:  Coounents  most  be  received  by 
September  20,  ie9a 
AODNCMBK  hiiwestad  pereons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk.  Fhnt  and  Vegetable  Division, 
AMS,  USDA,  P.a  Bote  904SB,  Room 
2525-S,  WaaUi^ton.  DC  200gO-eiSS. 
Three  copies  of  all  written  material  diall 
be  sofamitted.  and  they  will  be  made 
availaUe  for  public  inspectian  at  the 
office  of  the  Docket  Oerk  during  regular 
businees  houn.  All  opmments  ahmld 
reforenca  the  docket  znunber  and  the 
date  and  page  number  of  this  issue  of 
the 


I 

Expenses  of  tl3e,2n  by  tks  Kiwi&vit 
Administrative  Coanittee  are 
authoriaed.  and  an  assessment  rate  of 
$0.0075  per  7V^poand  tray  or  equivalent 
of  kiwifridt  is  astabUsbed  for  the  fiscal 
period  ending  |uty  31.  ISBa  Unexpended 
funds  may  be  caitied  ow  as  a  reserve. 

Dated:  AogMt  IS,  ISIS. 
WUliun  I.  Deyh, 

Acting  Deputy  Dinctor.  Fnflond  Vegetable 
Divieion. 

[FR  Doc  SB-195S8  Filed  8-1S-8S;  8:4S  am] 
EMI 


rW  FURTHBI  mPOmMmONOONTMT: 
Kennedi  G.  {ohnson,  Maiketfaig  Order 
Adorinistration  Brendi.  Fmit  uid 
Vegetable  Division.  AMS.  USDA,  ?0. 
Box  96456,  Room  2SI5-8,  Washington, 
DC  20090-6458,  telephone  (202)  447- 
5331. 


r.  Agriculhiral  Madcethig  Service. 
USDA. 
action:  Propoeednik. 


SUPPLEMCNTAIIV  HMMMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  114  and  Marketfcg  Order  No.  947  [7 
CFR  Part  9471,  both  as  amended, 
regulating  ttie  handling  of  potatoes 
grown  in  Modoc  and  Sisldyou  Counties, 
CaMomia,  and  in  al  counties  in  Oregon, 
except  Malheur  County.  Tbe  marketiug 
agreement  and  ordar  are  authorized  by 
the  Agricultural  Mariieting  Agreement 
Act  of  1937,  as  amended  [7  U.S.C  801- 
674),  hereinafter  re&rred  to  as  the  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Onier  12291  and 
Departmental  Regulation  1S12-1  and  has 
been  determined  to  l)e  a  *^on-major" 
rule  under  criteria  contained  fterein. 

Pursuant  to  requfeements  set  forfli  in 
the  Regulatory  Flexibitity  Act  (RFA),  the 
Administrator  of  llie  Agricultural 
Maiketing  Service  (AK^  has 
considered  tiie  ecooomic  impact  of  this 
proposal  on  small  entities. 

Tue  purpose  off  lite  RFA  is  to  fit 
regulatory  actions  to  Ae  scale  of 


business  subject  to  such  actions  in  order 
that  small  bmriness  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act,  and 
rules  issued  thereunder,  are  unique  in 
that  tiiey  are  broo^t  about  through 
group  actfon  of  essentiallt  small  entities 
acting  on  Aeir  own  behau.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  50  handlers 
of  Orqson-Cahfamia  potatoea  aobject  to 
regulation  under  the  mazlKting  order, 
and  approximately  470  producers  in  ttie 
production  area.  TheSmafl  Business 
Administration  (13  C^  121.2)  has 
defined  small  agricultural  producen  as 
those  having  annoal  gross  revenue  for 
the  last  three  yean  of  leas  than  $500<M0i 
and  small  agricultural  service  fiima  are 
defined  as  those  whose  yossantud 
receipts  are  less  than  $8,100,000.  The 
majority  of  handlen  andproducers  of 
Oregon-Calif  omia  potatoes  may  be 
classified  as  small  entities. 

The  1968  crop  of  potatoes  grown  in 
the  production  area  totaled  23.623^480 
hundredweight  (cwt).  Akmt  36  percent 
of  the  crap  (8,553,575  cwt)  was  shipped 
to  fresh  markets,  and  an  additional  22 
percent  was  used  for  seed.  The 
remaining  42  percent  of  flie  crop  was 
utilized  primar^  in  proeesshtg  outiets. 
Potatoes  shipped  to  bealh  markets  are 
required  to  meet  the  handling 
requirements  specified  in  7  CFR 
S  947.340  (as  amended  at  53  FR  2988^ 
February  8. 1988.  and  SSFR  40113, 
December  6, 1988).  the  Current 
requirements  are  that  potatoes  grade  at 
least  U.S.  No.  2  and,  if  shipped  within 
the  continental  United  States,  be  at  least 
2  inches  in  diameter  or  4  oances  in 
weight.  Potatoes  shipped  to  export 
destinations  must  meet  a  minim wa 
diameter  of  1 V^  inches  and  are  not 
subject  to  grade  requirements. 

Currently,  red-skinned  varieties  of 
potatoes  may  be  shipped  withoot  regard 
to  the  ipinimum  size  requirements  if  they 
otherwise  grade  at  least  U.S.  No.  1.  Non- 
red-skinned  potatoes  that  are  1  V%  inches 
or  less  in  diameter  may  be  shipped  if 
they  grade  at  least  U.S.  Na  t  and  are 
packed  in  coatainars  ot  at  least  SO 
pounds.  In  addition,  handlen  who  ship 
such  potatoes  must  meet  certain 
reporting  requirements.  Also  included  in 
the  handlhig  relation  era  eafegnard 
procedures  for  potatoes  shipped  to 
authorized  exempt  tnidets.  which  are 
not  required  to  meet  ths  established 
quality  and  size  requirements. 

At  8  meetfaig  hdd  on  June  9. 1980.  tiie 
Oregon-CaUfomia  Potato  Comndttee 
(conunittee).  which  is  responsible  for 
local  administration  of  the  mariceting 
order,  recommended  ^e  following 
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changes  in  the  existing  requirements  to 
become  effective  in  late  fall,  when  tiie 
1969-90  marketing  season  begins. 

Upon  the  basis  of  the  committee's 
recommendation,  this  proposed  rule 
■  would  revise  tiie  size  requirements  for 
non-red-skinned  poUtoes  by  providing 
that  such  potatoes  that  sre  1%  inches  in 
diameter  or  smaller  that  oUierwise  grade 
at  least  US.  No.  1  may  be  shij^ed.  and 
by  eliminating  the  pack  and  reporting 
requirements.  This  rule  also  proposes 
adding  reporting  requirements  for  all 
potatoes  shipped  for  canning,  freezing, 
prepeeling  and  otlier  processing  to 
assure  tiiat  these  potatoes  for  processing 
are  shipped  to  exempt  outiets. 

Until  fairiy  recentiy,  consumer 
demand  for  smaller  sized  potatoes  was 
limited.  Over  the  last  several  seasons, 
however,  opportunities  for  marketing 
small,  high  quality  potatoes  have 
expanded.  To  determiiw  tiie  potential 
market  demand  for  tiiese  potatoes  and 
to  promote  maricet  expansion,  the 
handling  regulation  was  amended  in 
February  1987  (52  FR  7119)  to  relax  tiie 
minimum  size  requirements  for  potatoes 
shipped  under  certain  conditions.  That 
action  temporarily  relaxed  die  mimmum 
size  requirements  for  high  quality  i^te 
potatoes  handled  for  market  expansion 
purposes  and  exempted  all  non-white 
fleshed  varieties  of  potatoes  firom 
handling  regulations  under  tiie  order. 
These  relaxed  size  requirements  became 
effective  February  3, 1988,  on  a 
continuous  basis  (53  FR  2995).  Prior  to 
shipping  potatoes  under  tiiese  relaxed 
size  requirements,  handlen  were 
required  to  apply  for  and  obtain  from 
the  committee  each  marketing  season  a 
special  purpose  certificate  autiiorizing 
shipment  of  tiie  potatoes.  In  addition, 
handlen  who  shipped  potatoes  under 
the  relaxed  minimum  size  provisions 
were  required  to  promptiy  report 
information  requested  by  the  committee 
relating  to  such  shipments,  including  tiie 
^ade  and  usage  of  tiie  potatoes,  once 
the  shipments  were  concluded.  The 
reporting  requirements  were  designed  to 
provide  adequate  safeguards  to  assure 
that  the  potatoes  shipped  under  these 
provisions  were  shipped  to  tiie  intended 
market  for  the  purpose  of  market 
expansion,  and  to  provide  the  committee 
witii  information  necessary  to  monitor 
and  evaluate  tiie  effects  of  such 
shipments  on  tiie  overall  market  for 
Oregon-California  potatoes. 

The  committee  reports  tiiat  these 
actions,  intended  to  further  the 
develc^ment  of  new  markets  and 
expand  marketing  opportunities  for 
Oregon-California  potato  growere  and 
handlen.  have  proven  successful. 
Shipments  of  the  smaller  sized  potatoes 


have  been  well  received  and  have  not 
advereely  impacted  tbe  maricet  for 
laiger-sized  potatoes.  Demand  was 
particularly  strong  for  smaU  red-skinned 
potatoes,  and  in  1988  the  safeguard 
provisions  pertaining  to  such  potatoes 
were  eliminated  (53  FR  31650). 

Based  on  an  additional  year  of 
e^^erience,  the  committee  believes  that 
shipping  non-red-akinned  potatoes  tiiat 
are  1%  inches  in  diameter  or  less  tiiat 
otherwise  grade  at  least  U.S.  No.  1 
should  be  permitted  without  the 
reporting  and  pack  requirements.  The 
reporting  requirements  have  served  their 
purpose  and  are  no  longer  necessary. 
The  deletion  of  50-pound  pack 
requirement  would  allow  handlen  to 
ship  non-red-skinned  potatoes  m  smaller 
containere.  This  would  provide  handlen 
with  maximum  flexibility  in  marketing 
such  potatoes,  and  enable  them  to  take 
advantage  of  current  market  demand. 
This  proposed  change  would  benefit 
consumen  by  providing  tiiera  witii  a 
product  they  desire,  and  producen  and 
handlen  by  increasing  sales.  The 
committee  beheves  that  permtting  the 
shipment  of  small,  hi^  quality,  non^vd- 
skinned  potatoes  would  not  adversely 
affect  tiie  market  for  larger  sized 
potatoes. 

The  handling  regulation  specifies  that 
potatoes  shipped  for  certain  exempt 
purposes  are  not  required  to  meet  the 
size  and  quality  standards  established 
for  tiiose  shipped  to  commercial  fresh 
market  outiets.  Among  tiie  exempt 
purposes  are  certified  seed,  livestock 
feed,  and  charity.  Handlen  shipping  for 
tiiese  purposes  are  required  to  comply 
witii  established  safeguard  procedures. 
These  include  applying  for  and 
obtaining  a  Certificate  (rf  Privilege  from 
the  committee  prior  to  making  such 
shipments,  and  filing  reports  with  the 
committee  after  such  shipments  are 
made.  These  requirements  are  in  place 
to  provide  the  committee  with  the 
information  necessary  to  determine  that 
potatoes  shipped  witiiout  regard  to  tiie 
fresh  requirements  enter  authorized 
exempt  outiets,  and  are  not  sold  in  fi«sh 
markets. 

All  varieties  of  potatoes  shipped  for 
canning,  freezing,  prepeeling  and  other 
processing  are  also  exempt  from  the  size 
and  quahty  requirements  of  tiie  handling 
regulation.  For  such  shipments,  no 
handler  reporting  requirements  are 
currentiy  in  effect.  The  regulation  only 
provides  that  handlen  making 
shipments  for  such  purposes  must  ship 
them  to  persons  or  firms  tbe  committee 
has  designated  as  manufacturen  of 
potato  products.  The  committee  believes 
that  the  current  requirement  does  not 
provide  adequate  assurance  that  the 


potatoes  are  actually  ah^iped  to 
desi^iated  processors.  For  that  reason, 
it  is  proposed  that  handlers  mnUi^ 
shipments  to  these  outiets  be  required  to 
obtain  a  Certificate  of  Privilege  from, 
and  file  shipment  reports  with,  tiie 
committee.  This  procedure  will  enaUe 
the  committee  to  ascertain  compliance 
with  the  requirements  of  the  tiAnrfligg 
regulation. 

Section  8e  of  tiie  Agricultural 
Marketing  Agreement  Act  of  1937 
requires  that  when  certain  domestically 
produced  commodities,  including  Irish 
potatoes,  are  regulated  under  a  Federal 
marketirig  order,  imports  of  that 
commodity  must  meet  the  aan^^  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orden  regulating  a 
commodity  produced  in  different  areas 
of  the  United  States  are  concurrentiy  in 
effect,  the  Secretary  shall  determine 
which  of  the  areas  produces  the 
commodity  in  most  direct  competition 
with  tiie  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  tiiat  particular  area.  The  import 
requirements  for  all  non-red-skinned 
potatoes  are  based  on  those  established 
under  the  marketing  orders  covering 
Virginia-North  Carolina  potatoes  (M.O. 
953),  Colorado  Area  No.  potatoes  (M.O. 
948).  and  Idaho-Eastern  Oregon  potatoes 
(M,0. 945).  These  proposed  changes  in 
tiie  handling  requirements  for  Oregon- 
California  potatoes  would  not  change 
the  findings  and  determinations  or 
provisions  that  appear  in  the  potato 
import  regulation  (7  CFR  980.1). 

Tiie  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  previously  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Uie  provisions  of  44  U.S.C. 
chapter  35  and  have  been  assigned  OMB 
No.  0581-0112.  This  action  would  reduce 
the  current  information  collection 
burden  by  eliminating  the  reporting 
requirements  applicable  to  shipments  of 
small,  high  quality  non-red-skinned 
potatoes.  The  appropriate  forms  for 
reporting  potatoes  for  processing  have 
been  submitted  previously  to  tiie  OMB 
for  approval  and  are  currentiy  approved 
by  OMB  to  be  used  for  information 
collection  purposes. 

Based  on  tiie  above,  tiie  Administintor 
of  the  AMS  has  determined  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  subetaotial 
number  of  sniall  entities. 

List  of  Sobfects  fai  7  CFR  Part  947 

Marketing  agreements  and  orden. 
Potatoes,  Oregon-Cahfomia. 
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For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
947  be  amended  as  follows: 

PART  M7-P0TAT0ES  GROWN  IN 
MOOOC  AND  SISKIYOU  COUNTIES, 
CAUFORNIA,  AND  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR  COUNTY 

1.  The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Autbority:  Sees.  1-19, 48  Stat.  31,  as 
amended  (7  U.S.C.  601-674). 

2.  Section  947.340  is  amended  by 
revising  paragraphs  (b](3]  and  (h)(3)  to 
read  as  follows: 

(•47J40   Handkig reguMon. 
*       *       •       •       • 

(b)  *  •  • 

(3)  AH  non-red-skinned  varieties  of 
potatoes  that  measure  1%  inc|ies  in 
diameter  or  less  may  be  shipped  if  such 
potatoes  otherwise  grade  at  least  U.S. 
No.  1. 

(h)  •  •  • 

(3)  Each  handler  making  shipments 
pursuant  to  paragraph  (g)(7)  of  this 
section  may  ship  such  potatoes  only  to 
persons  or  firms  designated  as 
manufacturers  of  potato  products  by  the 
committee  pursuant  to  S  947.134. 
Further,  each  handler  making  such 
shipments  shall  obtain  a  Certificate  of 
Privilege  from  the  committee  and  shall 
prompUy  report  each  shipment  to  the 
committee  on  Special  Purpose  Shipment 
Report  forms. 
•       •       •       •       • 

Dated:  August  15, 1989. 
WUliam ).  Doyle, 

Acting  Deputy  Director,  ^vit  and  Vegetable 
Division. 

[FR  Doc.  89-19540  Filed  8-18-89;  8:45  am] 
MUMa  COM  *410-eHI 


7CFR  Part  948 

lOeckeflNaFV-ta-oeO] 

Irlah  Potatoea  Growm  in  Colorado; 
Propoeed  Rule  To  EatabNsh  Pack 
Requlfamenta  (or  SmaH  Sized 


the  movement  of  such  potatoes  to  meet 
current  consumer  demand.  This 
proposal  would  also  establish  a 
minimum  grade  requirement  and  revise 
the  minimum  size  requirement  for 
potatoes  for  export.  The  intent  of  this 
action  is  to  requfre  that  all  Colorado 
Area  2  potatoes,  regardless  of 
destination,  meet  the  same  minimum 
quality  and  size  requirements 
established  under  the  marketing  order. 
DATES:  Comments  must  be  received  by 
September  20, 1989. 
ADORISSCS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  Room 
2525-S,  Washii^ton.  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  piA)lic  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 
PON  FUirrHER  WFOMiATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  447- 
5331. 


Requlreinents  for  Potatoea  for  Export 

AQINCV:  Agricultural  Marketing  Service. 

USDA 

action:  Proposed  rule.     


r.  This  proposed  rule  would 

establish  pack  requirements  to  permit 
the  shipment  of  potatoes  with  a 
minimum  diameter  of  1  inch  and  a 
maximum  diameter  of  1%  inches,  that 
otherwise  grade  at  least  U.S.  No.  1.  to 
fresh  domestic  and  export  markets.  The 
objective  of  this  action  is  to  facilitate 


aupPLSMfNTANV  INTOMNATION:  This  rule 
is  proposed  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948  (7 
CFR  part  948),  both  as  amended, 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  mariceting 
agreement  and  order  are  authorized  by 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

T^s  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  "non-major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  tltt  economic  impact  of  this 
proposal  on  small  entities. 

"Hie  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 


There  are  approximately  100  handlers 
of  Colorado  Area  2  potatoes  under  this 
marketing  order,  and  approximately  290 
potato  producers.  Small  agricultural 
producers  have  bees  defined  by  the 
Small  Business  Administration  (13  CFR 
121.1]  as  those  haviag  annual  gross 
revenues  for  the  last  three  years  of  less 
than  $500,000.  and  small  a^cultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$3,500,000.  The  majority  of  handlers  and 
producers  may  be  classified  as  small 
entities. 

Shipments  of  the  1988  Colorado  Area 
2  potato  crop  through  May  1989,  totalled 
13,339,680  hundredweight.  Typically, 
about  97  percent  of  total  shipments  are 
to  fresh  markets  and  3  percent  to 
processors. 

By  far,  the  majority  of  the  potatoes 
shipped  from  the  production  area  are  of 
the  Centennial  Russet  variety,  which 
generally  accounts  for  about  70  percent 
of  the  total.  Approximately  24  percent  is 
Russet  Burbanks.  five  percent  red 
varieties,  and  one  percent  other 
varieties. 

The  grade  composition  of  fresh  market 
shipments  averages  about  65  percent 
U.S.  No.  1. 20  percent  U.S.  Commercial. 
10  percent  U.S.  No.  2.  and  five  percent 
U.S.  No.  1/Size  B. 

The  handling  requirements  for  fresh 
market  shipments  of  Colorado  Area  2 
potatoes  are  specified  in  7  CFR  948.386 
(as  amended  at  53  FR  8145.  March  14. 
1988: 54  FR  805.  January  10. 1989;  54  FR 
961,  January  11. 1889;  and  54  FR  11419. 
March  21. 1989)  and.  with  the  exception 
of  the  maturity  requirements,  are  in 
effect  all  year  long.  The  current 
Tninimiim  grade.  wzB,  and  maturity 
requirements  provide  that  fresh  potatoes 
be  shipped  under  the  following 
requirements.  Round  variety  potatoes 
must  grade  at  least  U.S.  No.  2  and  be  at 
least  2  inches  in  diameter.  All  long  type 
potato  varieties,  except  Centennial 
Russets,  must  grade  at  least  U.S.  No.  2 
and  be  at  least  1%  inches  in  diameter. 
Centennial  Russets  must  grade  U.S.  No. 
2  or  better  and  be  at  least  2  inches  in 
diameter  or  4  ounces  in  weight  All 
varieties  of  potatoes  may  be  size  B  if 
they  otherwise  gsade  U.S.  No.  1  or 
better.  Size  B  potatoes  have  a  minimum 
diameter  of  iVb  laches  and  a  maximum 
diameter  of  ZV*  iaches.  All  varieties  of 
potatoes  being  exported  must  be  at  ledst 
IV^  inches  in  diameter,  and  are  not 
subject  to  a  minimum  grade 
requirement  Maturity  requirements 
during  the  period  August  25  through 
October  31  specify  that  potatoes  grading 
U.S.  No.  2  cannot  be  more  than 
"moderately  skiAned"  and  potatoes 
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gradifM  other  than  U.S.  No.  Zcaraiot  be 
more  &an  "sHghdy  skinned". 

This  proposed  role  wotdd  revise 
current  reqtiirenients  to  pwrait  the 
shipment  of  potatoes  rai^ig  in  size 
from  1  inch  to  1%  inches  in  diameter  if 
such  potatoes  otherwise  grade  at  least 
U.S.  No.  1.  This  action  would  also 
require  potatoes  shipped  for  export  to 
meet  the  same  quality  and  size 
requirements  as  tiiose  shipped 
domeatkally.  These  chains  were 
unanimously  recommended  at  a  meeting 
bekl  June  15, 1989.  by  die  Colorado 
Potato  Administrative  Coomittee.  San 
Luis  VaUey  OfBce  (Area  2]  (committee), 
which  ia  responsible  for  local 
administretioo  of  die  maiketing  order. 

In  recent  years,  consumer  demand  foir 
high  quality.  amall-Bized  potatoes  as  a 
specialty  food  item  has  grown 
significantiy.  There  ia  a  specific  market 
for  hi^  quality  potatoes  that  are  smaller 
Uian  a  size  a  which  rai«e  in  size  from 
1^  to  Z¥t  indies  in  diameter.  Tliese 
smaller  potatoes  are  referred  to  as 
"creamere".  and  whai  available,  often 
ctmmiand  premium  prices.  Consumer 
demand  has  continued  to  strengthen  for 
these  high  quality,  smaller  potatoes 
particularly  for  those  tiiat  are  red- 
skinned.  Virtaally  all  round  potatoes 
grown  in  Cdorado  Area  2  are  red- 
skinned,  wUch  typically  account  for 
approximately  five  percent  of  the  total 
crop.  Centennial  Russets  and  Russet 
Burbanks  (long  white  varieties)  are  die 
other  dominant  varieties.  Then  are 
minimal  shipments  of  round  white 
potatoes  frcnn  this  area. 

Given  the  rhnngit^g  market 
requirements,  the  committee  has 
concluded  that  handlen  should  be 
provided  the  opportunity  to  ship 
"creamers",  which  range  in  size  from  1 
to  1%  inches  in  diameter  if  they 
otherwise  grade  at  least  U.S.  No.  1.  This 
rule  proposes  revising  the  handling 
regulation  accordingly.  These 
"creamers"  would  have  to  be  se^gated 
from  potatoes  of  larger  size,  and  could 
not  be  commingled  in  the  same 
container  with  those  larger  potatoes. 
This  pack  requirement  would  enable 
shippers  to  fill  specific  orders  for  Uie 
small,  high  quality  potatoes,  without 
adversely  affecting  the  market  for  larger 
potatoes. 

Crarendy,  potatoes  shipped  to  export 
maricets  are  required  to  be  at  least  1 V4 
inches  in  diameter  and  are  not  subject  to 
a  minimum  grade  requirement  The 
committee  reports  diat  export 
opportunities  for  Colorado  shippers  are 
limited,  but  tfiat  some  production  erea 
potatoes  ere  exported  to  Mexico. 
Problems  have  arisen  in  recent  seasons 
when  ungraded  potatoes,  often  of 
marginal  quality,  were  destined  for 


Mexico  hut  were  sobeqnenfly  diverted 
and  actually  sold  in  U.S.  markets.  The 
committee  unanimously  recommended 
Uiat  potatoes  for  export  meet  die  same 
quality  and  size  requirements  as  are 
imposed  on  potatoes  sold  in  domestic 
maikets.  This  action  would  provkle 
assurance  tiiat  only  potatoes  of 
acceptable  quality  and  size  ente- 
commercial  fresh  market  dmnnels. 

Quality  assurance  U  veiy  inq>ortant  to 
the  Colorado  Area  2  potato  industry 
Providing  die  paiMc  widi  qoaUty 
potatoes  whicfa  are  appealing  and 
responsive  to  consumer  treads  is 
necessary  in  order  to  iii«inf»in  amrket 
share.  Tlds  proposed  nde  is  expected  to 
foster  increased  consumption  and 
ben^  Colorado  Area  2  potato  growera 
and  handlers. 

Section  Be  of  die  Agricultural 
Marketing  Agreement  Act  <rf  1937 
requires  diat  when  certain  domestically 
produced  commodities,  <iiriiuHii|g  uajj 
potatoes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
conmiodity  must  meet  the  —nu»  or 
comparable  grade,  size,  quality,  or 
maturity  requirements.  Section  8e  also 
provides  that  wfamever  two  Or  more 
marketing  orden  regulatii^  a 
commodity  produced  in  different  areas 
of  the  United  States  are  concurrendy  in 
effect  the  Secretary  shall  determine 
which  of  die  areas  produces  the 
commodity  in  most  direct  conqietition 
with  the  imported  commodity.  Imports 
then  must  meet  the  quality  standards  set 
for  that  particular  area. 

In  die  case  of  potatoes,  die  current 
import  regulation  (7  CFR  98ai)  specifies 
that  import  requirements  for  king  types 
be  based  on  those  in  effect  for  potatoes 
grown  in  certain  designated  counties  in 
Idaho,  and  Malheur  County.  Oregon  (7 
CFR  Part  945)  during  each  month  of  die 
year.  The  import  requirements  for  round 
white  types  are  based  on  diose  in  effect 
for  potatoes  grown  in  Southeastern 
States  from  June  5  to  July  31  [7  CFR  Part 
953).  and  on  those  in  effect  for  potatoes 
grown  in  Colorado  Area  3  for  the 
remainder  of  die  year  (7  CFR  Part  948). 
The  quality  standards  imposed  upon 
imports  of  red-skinned,  round  type 
potatoes  are  based  on  that  type  grown 
in  Washington  during  the  months  of  July 
and  August  (7  CFR  Part  946).  During  die 
remainder  of  the  year,  the  import 
requirements  are  based  upoa  those  in 
effect  for  potatoes  grown  in  Colorado 
Area  2  (7  CFR  Part  948). 

Because  diis  pn^posed  rale  would 
establish  a  minimum  size  requirement  of 

1  indi  in  diameter  for  all  Colorado  Area 

2  potatoes  jading  at  least  U.S.  No.  1, 
and  since  import  requirements  for  red- 
skinned  varieties  are  based  on  ttiose 
established  for  potatoes  grown  in 


C(dondo  Area  2.  dds  dmnge,  if 
adopted,  wodd  also  be  applicable  to 
imports  of  red-skinned,  round  type 
potatoes  from  September  1  to  June  90 
each  seasm. 

No  change  would  be  required  fai  die 
language  of  1 980.1  or  1 948.380(h) 
AppIicabiUty  to  imports  or  die  findings 
and  die  determinations  made  dieretn. 

Based  on  the  above,  the  Adaiidstretai 
of  die  AMS  has  determined  diat  diis 
action  wodd  not  have  a  siyiificant 
economic  impact  on  a  substantial 
nund>er  of  small  entities. 

List  of  Subjects  io  7  CFR  Part  948 

Marketing  agreements  and  orders. 
Potatoes,  Cdorada 

For  the  reasons  set  forth  in  die 
preamble,  it  is  proposed  diat  7  CFR  Part 
948  be  amended  as  foOows: 

1.  The  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

AiAorilr  Sees.  1-18, 48  Stat  SI.  ■• 
amended;  7  U.S.C  601-874. 

2.  Section  948.386  is  amended  by 
revising  para^vph  (a)(5)  and  addhig  a 
new  paragraph  (a)(6)  to  read  as  foDows: 

I 


(a)  •  •  • 

(5)  All  varieties.  1-inch  iBfaihipwi 
diameter  to  1%  inches  maximum 
dian^tn,  if  at  least  U.S.  Na  1  grade. 

(6)  None  ot  die  above  categories  of 
potatoes  identified  in  subparapephs 
(aHl)  dmiugfa  (a)(S)  of  diis  section  may 
be  commingied  in  the  same  bag  or  other 
container. 

•        •        •        ♦        • 

Dated:  August  15, 1980. 
WUHun  ).  Dayk. 

Acting  Deputy  Director,  Fruit  and  Ve^toble 
Division. 

(FR  Doc.  89-19541  nied  8-18-89: 8:45  am] 
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Agricultural  Markeing  Service, 
USDA 

ACTION:  Proposed  rule. 


wnmnm  This  proposed  rule  invites 
comments  on  deleting  we^^  convefskm 
factora  diet  are  apidtod  when  handlen 
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partially  recondition  raisins.  This  action 
was  recommended  by  the  Raisin 
Administrative  Committee  (RAC).  the 
agency  responsible  for  local 
administration  of  the  order.  The 
proposed  change  reflects  current 
industry  operations. 
DATit:  Comments  must  be  received  by 
September  5, 1989. 
AOOMMCS:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal  to:  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AM&  USDA.  Room  2525-S,  P.O.  Box 
96456.  Washington.  DC  20090-6456. 
Three  copies  of  all  written  material  shall 
be  submitted,  and  they  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Fedanl  Re^ster. 
ran  niiiTHni  mromiA-noN  contact: 
Martha  R  Ransom.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  Room 
252S-S.  P.O.  Box  96456,  Washington.  DC 
20090-6456;  telephone:  (202)  447-5120. 
su^fiMnrrAiiv  intoiimatwm:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  989  [7  CFR 
Part  988],  both  as  amended,  regulating 
the  handling  of  raisins  produced  from 
grapes  grown  in  California.  The 
agreement  aiid  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1  and 
has  been  determined  to  be  a  "non- 
major"  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 
Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  23  handlers 
of  raisins  who  are  subject  to  regulation 
under  die  raisin  marketing  order  and 
approximately  5,000  producere  in  the 
regulated  area.  Small  agricultural 


producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.2)  as  those  having  gross  annual 
revenues  for  the  last  three  years  of  less 
than  $500,00a  and  small  agricultural 
service  firms  (haadlers)  are  defined  as 
those  whose  groaa  annual  receipts  are 
less  than  $3,500,000.  A  majority  of 
producers  and  a  minority  of  handler  of 
California  raising  may  be  classified  as 
small  entities. 

This  proposed  rule  invites  comments 
on  deleting  certain  weight  conversion 
factors  under  the  federal  marketing 
order  for  California  raisins.  This  action 
would  delete  the  conversion  factors  that 
are  applied  whea  handlers  partially 
recondition  raisins.  This  action  was 
unanimously  reoommended  by  the  RAC. 

When  handlers  acquire  raisins  from 
producers,  all  payments  are  made  on  the 
basis  of  the  creditable  weight  of  the  lot 
of  raisins.  The  creditable  weight  is 
based  on  the  net  natural  condition 
weight,  adjusted  for  the  presence  of 
substandard  raisins  and  the  maturity  of 
the  raisins  in  the  lot.  Paragraph  (d)  of 
§  989.58  of  the  marketing  order  requires 
the  Federal  inspection  of  raisins 
acquired  or  received  by  handlers. 
Inspectors  determine  if  the  raisins  meet 
minimum  grade  and  condition 
requirements  established  under  the 
marketing  order.  Determining  the 
maturity  of  the  raisins  and  the  presence 
of  substandard  raisins  are  part  of  the 
inspection  prooess. 

In  order  to  convert  the  net  weight  of 
reconditioned  or  partially  reconditioned 
raisins  to  a  natural  condition  weight, 
factors  have  b«en  established,  in 
S  989.601,  for  several  varietal  types  of 
raisins.  The  natural  condition  weight  is 
obtained  by  dividing  the  net  weight  of 
the  raisins  by  Ibe  conversion  factor. 

Two  sets  of  conversion  factors  have 
been  established  to  convert  the  weight 
of  reconditioned  raisins  to  a  natiu-al 
condition  weight.  There  is  one  factor  for 
partially  reconditioned  raisins  (weight 
taken  after  passing  through  a  steamer  or 
blower)  and  one  for  fully  processed 
raisins  (weight  aken  after  completion  of 
processing).  This  proposed  rule  would 
delete  the  conversion  factors  for 
partially  recoaditioned  raisins.  The 
factors  for  fully  processed  raisins  would 
remain  unchanged.  The  conversion 
factors  apply  to  Natural  (sun-dried) 
Seedless  raisins.  Golden  Seedless 
raisins.  Dipped  Seedless  raisins. 
Muscats.  Sultanas,  Zante  currants,  and 
Oleate  and  Related  Seedless  raisins. 

Partial  or  (fcy  reconditioning  consists 
of  passing  the  raisins  through  a  vacuum 
or  blower  mechanism  to  remove 
substandard  raisins,  foreign  material, 
large  stems,  and  other  debris. 


As  improvements  in  the  minimum 
grade  and  condition  standards  for 
raisins  have  been  implemented  in  recent 
seasons,  producers  hive  done  more  to 
prepare  their  raisins  for  delivery  to 
handlers.  More  producers  have 
purchased  and  are  using  shakers,  some 
of  which  have  vacuums  or  blowers 
installed,  to  assist  in  removing 
substandard  raisins,  foreign  material, 
and  large  stems.  Due  to  the  cost  of  these 
investments,  there  are  situations  where 
producers  with  this  equipment  are 
"shaking"  other  producers'  raisins  for  a 
fee  before  the  raisins  are  delivered  to  a 
handler. 

The  industry  is  of  the  opinion  that  this 
activity  should  not  be  discouraged. 
Generally,  producer*  can  improve  the 
maturity  of  the  raisins  delivered  to  a 
handler  by  removing  substandard  and 
very  low  maturity  raisins. 

Presently,  if  a  producer  delivers  to  a 
handler  raisins  which  fail  due  to 
substandard  or  foreign  material,  the 
producer  has  three  options:  (1)  Take  the 
raisins  back  and  recondition  them  or 
have  another  producer  recondition  them; 
(2)  leave  the  raisins  at  the  handler's 
premises  and  have  the  handler 
recondition  them;  or  (3)  have  the  raisins 
delivered  to  a  dehydrator  for 
reconditioning.  The  reconditioning 
process  at  the  handler's  or  dehydrator's 
premises  is  performed  under  the 
surveillance  of  the  Federal  inspectors.  If 
a  handler  recondittons  the  raisins  by  a 
process  which  has  been  identified  as  dry 
reconditioning  or  partially 
reconditioning  the  raisins,  the  handier  is 
required  to  convert  the  weight  of  the 
raisins  to  a  natural  condition  weight  by 
applying  a  conversion  factor. 

For  example,  a  handler  receives  from 
a  producer  100  tons  of  natural  (sun- 
dried)  seedless  raisins  and  partially 
reconditions  them.  After  partial 
reconditioning,  the  lot  of  raisins  weighs 
80  tons.  To  determine  the  equivalent 
natural  condition  weight  of  the  raisins,  a 
conversion  factor  of  0.94  would  be 
applied  to  the  80  tons.  Eighty  tons 
divided  by  0.94  equals  roughly  85.1  tons. 
Therefore,  the  producer  would  be 
credited  with  delivering  85.1  tons  of 
natural  condition  raisins  to  the  handler. 

However,  if  a  producer  delivers  80 
tons  of  partially  reconditioned  raisins  to 
a  handler,  the  conversion  factor  would 
not  be  applied.  Thus,  in  this  situation, 
the  producer  would  receive  credit  for 
delivering  only  80  tons  of  raisins. 

The  dry  reconditioning  or  partial 
reconditioning  procedure  used  by 
handlers  and  debydrators  is  virtually 
the  same  as  the  shaker  systems  with 
vacuums  or  blowers  used  by  many 
producers,  and  no  convereion  factors 


"e  aR)hed  to  such  producer  processes. 
Whether  raisins  are  subject  to  shakers 
or  vacuums  by  handlers  or  producers, 
there  is  still  some  loss  (shrinkage)  when 
the  raisins  are  ultimately  processed  by 
handlers. 

In  addition,  handlers  who  are  required 
to  apply  a  conversion  factor  to  raisins 
are  refusing  to  accept  raisins  for 
reconditioning  since  they  must  pay  for 
more  raisins  after  application  of  the 
conversion  factors  than  they  actually 
have  available  after  reconditi<Hdng.    ' 
Thus,  if  the  conversion  factors  for 
partially  reconditioned  raisins  are  not 
deleted,  producers  may  lose  a 
reconditioning  source,  have  to  pay  extra 
handling  costs,  and  need  to  seek 
alternative  sources  to  remove  the 
substandard  raisins  or  foreign  material 
which  caused  the  raisins  to  fail  the 
minimum  grade  and  condition 
standards. 

To  correct  the  situation,  the 
Committee  has  recommended  that  the 
conversion  factors  no  longer  be  applied 
to  the  weight  of  raisins  partially 
reconditioned  by  handlere.  This  action 
would  delete  those  factors  and  bring  the 
regulation  into  line  with  current  industry 
operations. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Interested  persons  are  invited  to 
submit  their  views  and  comments  on 
this  proposal.  A  15-day  comment  period 
IS  considered  approprite  because  the 
change,  if  adopted,  should  be  in  effect 
for  as  much  of  the  new  crop  year,  which 
begins  on  August  1.  as  possible. 

List  of  Subjects  in  7  CFR  Fait  989 

California.  Grapes.  Marketing 
agreements  and  orders.  Raisins. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  989  is  proposed  to 
be  revised  as  follows: 

PART  989-RAISIN8  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  989  continues  to  read  as  follows: 

Authority:  Sees.  1-18. 46  Stat  31.  u 
amended.  7  U.S.C.  601-674. 

2.  Section  989.601  is  revised  to  read  as 
follows: 

S9MM1   Conversion  faelera  for  raWn 


The  following  factors  for  the  named 
varietal  types  of  raisins  shall  be  used  to 
convert  the  new  wei^t  of  reconditioned 
raisins  acquired  by  handlers  as  packed 


raisins  to  natural  condition  weight  The 
new  wei^t  of  the  raisins  after  tiie 
completion  of  processing  shall  be 
divided  by  the  applicable  factor  to 
obtain  die  natural  condition  %veight 
Provided,  That  tiie  adjusted  weight  does 
not  exceed  die  original  weight  of  tiie 
raisins  prior  to  reconditioning;  and 
Provided  further,  That,  if  die  adjusted 
weight  exceeds  die  original  weight,  the 
original  weight  will  be  used. 
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Dated:  August  15, 1989. 
WilUuB).  Doyle. 

AcUng  Deputy  Director,  Fruit  andVegetable 
Division. 

[PR  Doc.  89-19542  Filed  8-18-68;  6:45  am] 
MIMQ  OOM  S41MM 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminletratlon 
14  CFR  Part  39 
[Docket  Na  •MIM-104-AO] 

AlrworlMneee  Directivee;  Boeing 
Model  747  SerleeAlrptanee 

Aomcv:  Federal  Aviation 
Adminish-ation  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM). 


:  This  notice  proposes  to  revise 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  which  currentiy 
requires  inspection  for  cracks  of  the 
fuselage  between  body  station  (BS)  940 
and  BS  1000  body  crown  crease  beam 
and  the  interoostal  structure,  and  repair, 
if  necessary.  Investigation  has  shown 
that  the  earlier-produced  airplanes  are 
designed  differendy  in  diis  area  and  are 
not  subject  to  the  addressed  cracking. 
This  revision  would  delete  airplanes, 
line  number  001  dirough  065.  fix>m  die 
applicability  of  die  existing  rule. 
OATEt:  Comments  must  be  received  no 
later  than  September  20. 1988. 
AOOMMCS:  Send  comments  on  the 
proposal  in  duplicate  to  die  Federal 
Aviation  Administration.  Northwest 
Mountain  Region.  Transport  Airplane 


BEST  COPY  AVAILABLE 


Directorate.  ANM-103.  Attention: 
Airwordiiness  Rules  Docket  No.  8B-NM- 
104-Aa  17900  Pacific  Higbway  Soath. 
C-68986.  Seatde.  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Bdelng  Commercial 
Airplanes,  P.O.  Box  3707,  Seatde. 
Washington  98124.  This  infonnation 
may  be  examined  at  die  FAA, 
Northwest  Mountain  Region,  Ttansport 
Airplane  Directorate,  17900  Pacific 
Highway  Soudi.  Seatde,  Washington,  or 
Seatde  Aircraft  Certification  Office, 
FAA,  Northwest  Mountain  Region,  9010 
East  Marginal  Way  Soudi,  Seatde. 
Washington. 


IkTNM  oontact: 

Mr.  Dan  R,  Bui.  Airframe  Branch.  ANiA- 
120S;  telephone  (206)  431-19ia  Mailiixg 
address:  FAA.  Nordiwest  Mountain 
Region,  17900  Pacific  tfi^way  Soudi,  C- 
68866.  Seatde.  Washington  98168. 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  die 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatoiy,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  bodi  before 
and  after  the  closing  data  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA/public  contact, 
concerned  with  die  substance  of  diis 
proposal  will  be  filed  in  die  Rules 
Docket 

Commenters  wishing  die  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  Notice 
must  submit  a  self-addressed,  stamped 
post  card  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  89^^IM-104-AD."  The 
post  card  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Discussioo 

On  March  28. 1988.  die  FAA  Usued 
AD  80-08-03.  Amendment  30-6183  (54 
FR 13875;  April  6. 1988).  to  require 
inspection  for  cracks  of  the  fiuelage 
between  body  station  (BS)  940  and  BS 
1000  body  crown  crease  beam  and  the 
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intercoital  ateoctun  OD  Bodne  Modal 
747  MriM  aiiykDM.  aiidttiwir  if 
craddog  is  faund.  Thai  ocliaa  was 
proaptsd  by  iraarts  of  boffy  crease 
beam  web  ssd/ot  outer  tee  diord  etadcs 
between  BS  040  end  BS 1000.  near 
stringer  (S]  3  to  S-B.  lefl  sad  ciflliL  The 
crackUig  was  attributed  to  qFcUc 
loading.  Such  ctackiagi  if  not  detected 
and  correctefd.  could  cause  In-ffight 
abplane  depressurtxatlon  and  inability 
of  the  airplane  to  austaln  faS-saliB  loads. 

Shice  issoance  of  that  AD.  the  FAA 
has  detennlned  diat  the  crease  beam 
instaHatfon  en  afaplanes  from  line 
numbers  (XR  tfaroi^  085  is  a  different 
configuration  frvm  the  crease  beam  on 
airplsMe  ater  Itaa  waberOOO.  and  is 
not  susceptible  to  the  saiM  cracking. 
Acaanlii«|y»  those  siiplaneB  from  fae 
numben  m  throng  OB  are  not  sublet 
to  the  imnfe  comttien  addressed  in  die 
existing  AD. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2207. 
Revision  1,  dated  Jaaaary  2k  1960. 
wiiich  deletes  air^anes  une  number  001 
through  065  from  the  efHsctivity  of  the 
original  issue  dated  June  30. 1988. 

Since  the  unsafe  condition  which 
required  (he  issuance  of  AD  80-08-03 
would  not  exist  or  develop  on  airplanes 
line  number  001  through  065,  die  FAA 
proposes  to  revise  the  AD  to  delete 
those  airplanes  from  the  appIicabOity. 

There  are  approximately  85  Model  747 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet  which  would  no 
longer  be  affected  by  this  AD;  it  is 
estimated  that  48  of  diose  afaplanes  are 
of  U.S.  registry.  Hie  acttone  reqnred  by 
the  existing  AD  take  appraxhnately  16 
manhoufs  per  sirplaM  to  aceomp^h,  at 
an  average  labor  cost  woeld  be  $40  per 
manhour.  Based  on  theee  figves,  the 
total  coat  iaf^act  of  diia  AD  on  U.S« 
operators  would  be  redaced  by  $30,720. 

The  regulations  nropoaed  hercls 
woufal  not  have  sobataotial  direct  effects 
on  the  Slalea.  oa  the  relatioiisiiip 
between  the  notional  govemmcnt  mid 
the  States,  or  on  the  distribution  of 
power  aad  uapoaaibUittos  nianng  the 
varioaa  lev^  of  geveTnaiwit  Theffsfoce, 
in  accardaaoe  with  EMoativt  Order 
12612.  tt  is  detsiBkMd  that  thia  pteyasal 
would  not  have  mdRsMvitt  faderaUaas 
implicatioaa  ts  warraX  da  pKfKsratioa 
of  a  Faderakam  AaaaaamenL 

For  the  nasoBS  dIscuBsad  above.  I 
certify  that  this  proposed  reguiatioB  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12201;  (2)  is  not  a  "significaa* 
rule"  under  DOT  Regulatory  PoUciaa 
and  Rocadares  (44  FR 13034;  February 
28, 197V);  and  C3)  if  pnaaoIgatBd.  wfll  net 
have  a  sifdficant  eGonoaaic  Impact, 
positive  or  nagativa.  oa  a  substantial 
number  sf  small  aotitiea  under  the 


criteria  of  die  Regabtory  Flexibility  Act 
A  copy  of  the  ^a£k  cvalualks  pr^tared 
for  this  actkm  is  co^eiBed  iivthe 
regulatory  dodcct  A  copy  ef  it  laay  be 
obtained  from  |he  Rules  Docket 

List  flf  Sabjects  fai  fl  CFK  Part  39 

Air  transportation.  Aircraft  Aviation 
safety.  Safety. 

Thel 


Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Adnrirristration 
proposes  to  amend  14  CFR  Part  39  of  the 
Federal  Aviation  Rpgidatinns  sa  foUows: 

PART  30-CAIIENDED} 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  foHows: 

Aythority:  4BU.S.a  13M(a).  1421  aod  1423; 
49  U.S.C.  106(g)  (Revbed  P»b.  L  97-449. 
lanMry  12. 1983);  an*  14  CFR 1189. 

139.13   [Amended] 

2.  Section  39.13  is  amended  by 
amending  AD  BWIB-OS,  Amemhnent  39- 
6183  (54  FR  13875;  April  6, 1989),  by 
revising  the  applioability  statement  to 
read  as  follows: 

Boeing:  Applies  to  Model  747  series 
airplanes,  listed  in  Boeing  Service 
Bulletin  747-53^2297,  dated  June  3a  1988, 
certificated  in  any  category,  except  line 
number  OQl  tliraugh  065.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

All  persons  affected  by  this  directive 
who  have  not  alroedy  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Bex  3707,  Seattle, 
Washington  98124.  These  docuiaenta 
may  be  examined  at  the  FAA. 
Northwest  Mountain  Region,  Transport 
Airplane  Diiectonate.  17900  Pacific 
Higfawsy  Sovth,  Seattie,  Washingf  on,  or 
Seettfe  Aircraft  Gertifieation  Office, 
9010  East  MargiTMl  Way  Soath,  Seattle. 
Washington. 

Issued  in  Seattle,  Washington,  on  August 
11. 19S9. 

Damn  M.  Padusoa. 
Acting  Manager.  Tunaport  Airplane 
Directorate.  Aircnft  Certipcation  Service. 
[FR  Doc.  89-19553  Filed  8-18-89;  8(45  am] 
BNJjaa  COOS  4S10-1S4I 

14CFRPwt71 

[Airspaee  DocketNe.  n-A8W-2n 


AcnOM!  Notice  olpwyoaedmleaaking. 

SUMMAMV:  This  notice  proposes  to  revise 
the  transition  area  kxated  atChidcasfaa. 
OK.  The  devek^meaft  of  a  new  standard 
instrument  approach  procedure  (SlAP) 
to  the  Cbickasha  MuuCipai  Airport. 
Chickasha.  OK.  utilinaB  the  ChkJcasha 
Nondirectional  Radk>  Beacon  [VDB),  has 
made  thks  pKHKised  revision  necessary. 
The  intended  ^ect  of  this  proposal  is  to 
provide  nAMyiato  contVoUed  airspace  Cor 
aircraft  exiecuting  this  MwSIAP  to  the  . 
Chickasha  Munic^al  Airport 
DATEK  COBuacnts  mart  be  redeved  on 
.or  before  October  9. 19M. 


;  Send  comments  on  die 
proposal  in  tripUcale  to:  Manager. 
Air^)ace  and  Procedo^s  Branch.  Air 
Traffic  Divisian,  Southwest  Region. 
Docket  No.  89-ASW-27,  Department  of 
Transportation,  Federal  Aviation 
Administration.  Fort  Worth.  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Southwest  Region.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACR 

Bruce  C  Beard.  Airspace  end 
Procedures  Braadi,  Department  of 
Transportation.  Fedeaal  Aviattoa 
Administration,  Fort  Worth.  TX  76190- 
0530;  teleph(»e:  (817)  624-6861. 
8UPPLBKNTARV  MFOPMATMN: 

ConiinMits  iBvitoG 


AAENCV:  Federal  Aviation 
Administratien  (FAA).  DOT. 


Interested  parties  we  fawited  to 
participate  in  this  proposd  rulemaking 
by  submitting  sudi  written  data,  views, 
or  argtmients  as  Ihey  may  desire. 
Conunents  tfiat  provide  tfie  factual  basis 
supporting  the  views  and  suggesfioas 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic;  enviromnentaL 
and  energy  aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  suboutted  io 
triplicate  to  the  address  Usted  above. 
Commenters  wishing  the  FAA  to 
acknowtedse  receipt  of  their  CManeats 
on  this  notice  aniakstataBiit  with  diose 
comments  a  self-ad(kessed,  stamped 
postcard  on  which  the  foUowing 
statement  is  msde:  'IComments  to 
Airspace  Docket  No,  89-ASW-27."  The 
postcard  will  be  dats/time  stamped  and 
returned  to  the  eaaMienter.  AU 
communications  received  before  the 
spec^  dosiiig  dale  far  coaHMats  wia 
be  caaaidered  b^i*  takiof  action  OB 
die  proposed  rale.  iW  piopoad 
contained  in  this  aotics  may  be  changed 
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in  the  light  of  comments  received  All 
comments  submitted  wiU  be  available 
for  examinaaon  In  the  Office  of  die 
Regional  Counsel  4400  Blue  Mound 
Road  Fort  Worth.  TX,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerned  with  diis  rulemakinfi  will  be 
filed  in  the  docket         ^^ 

AvailaUlityofNPRM's 

Any  person  may  obtain  a  copy  of  diis 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  die  Manager, 
Airspace  and  Procedures  foanch. 
Department  of  Transportation,  Federaf 
AviaUon  Administration.  Fort  Worth. 
TX  78193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Adviaoiy  Circular  No.  11-2A  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  Is  considering  an 
amendment  to  S  71.181  of  the  Federal 
Aviation  Regulations  (14  CFK  part  711  to 
revise  die  existing  Chickasha,  OK, 
Transition  Area.  The  development  of  a 
new  NDB  RWY 17  SlAP  to  the 
Oiickasha  Munteipal  Aliport  utilizfaig 
the  Chickasha  NDE  has  necessitated 
this  proposed  revision.  This  proposal 
would  add  a  new  2-8tatue  mile  arrival 
extension  north  of  the  existing  transition 
area.  The  intended  effect  of  this  action 
IS  to  provide  adequate  controlled 
airspace  for  aircraft  executing  the  new 
NDB  RWY  17  SlAP  to  die  Chickasha 
Municipal  Airport.  Section  71.181  of  part 
71  of  the  Federal  Aviation  Regulations 
was  republished  ta  Handbook  7400.6E 
dated  Januaiy  3, 1989. 

The  FAA  has  determined  that  diis 
proposed  regulation  only  faivolves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore— (1)  Is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not  a 
s^flcant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034- 
February  28, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  die  anticipated  Impact  Is 
so  minimal  Since  tills  ia  a  routine  matter 
Uiat  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  tiiat  dils  rule,  when 
promulgated  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatoiy  Flexibility  Act 


Ust  of  Subjects  b  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  ttie  FAA  proposes  to 
amend  part  71  of  tiie  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  foDows: 


PART  71-DE8IQIUT10N  OF  FEDERAL 
AWWAYB.  AREA  LOW  ROUTeT^ 
COJipiOLLED  AIRSPACE,  AMD 
REPORTIMQPOIMTS 

1.  The  autiiority  citation  for  part  71 
continues  to  read  as  fbUows: 

Autfaori^  U.ac  1348(a).  1354(a).  1510: 
Executive  Order  10654;  49  U AC.  lOefg) 
(Revised  Pub.  L  97-449,  January  1Z1983):  14 
CFR  11.89.  _ 

§71.161   [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Chldfailia,  OK  (Amended) 

By  adding  to  the  end  of  the  current  legal 
description:  and  within  3  miles  each  side  rf 
tile  016'  bearing  of  the  Chickasha  NDB 
(latitude  35*0ri3"  N..  longitude  99*5815"  W ) 
extending  from  the  &5-mile  radius  area  to  aj' 
miles  north  of  the  Chickasha  NDE 

Issued  in  Fort  Worth,  TX.  on  August  7, 

LanyLCnig. 

Manager,  Air  Traffic  Division,  Southwest 
Region. 

[FR  Doc.  89-19558  FUed  8-18-89;  8:45  am] 
1  coos  4sie>is-it 


FMlaral  Highway  AdmlnMration 
23  CFR  Part  635 
[FHWA  Docket  Na  8S-11] 
BIN  2126.^^837 

tjbor  and  Empk)yin«nt;  PrtvaWng 
wagaRaiM 

AOtNCV;  Federal  Highway 
Admlnistitition  (FHWA).  DOT. 
ACnoie  Withdrawal  of  notice  of 
proposed  rulemaking. 


■■■■■■  -^  The  FHWA  is  witiidra«ving 
the  notice  of  proposed  rulemaking 
(NPRM)  on  prevading  wage  rates.  SO  FR 
39137.  September  27, 1985.  and  Is  dosing 
Docket  Na  85-11,  The  proposed 
amendment  would  have  precluded  the 
payment  of  Federal-aid  fimds  for  excess 
costs  due  to  State  prevailing  wage  rates 
higher  tiian  that  determhied  by  die 
Secretary  of  Labor.  This  action  is  being 
taken  based  on  the  comments  received 

OATW:  This  withdrawal  is  effective  on 
August  21, 1880. 


Mr.  Stuart  A.  Bender,  OtBoe  of  die  Chief 
Counsel  202-MMI78a  or  Mr.  William 
A.  Weseman.  Chiat  Construction  and 
Maintenance  Dlviiion,  Office  of 
Hi^way  Operationa.  (202)  366-0302. 
Federal  Hi^way  Adndnistration,  400 
Seventh  Street  SW^  WasUngtan.  DC 
20590.  Office  houn  are  from  7:45  a  jn.  to 
4:15  p.m..  CT,  Monday  throngh  Friday, 
except  legal  holidays. 

—• — —TTfrnnrwrniMisiiuiL  IL 
Federal  stahite  commonly  known  as  the 
Davlt^con  Act  (40  U.S.C  276.  et  aeo.) 
requires  diet  laborers  and  mechanics 
employed  on  Federal  construction  work 
be  paid  not  less  dian  a  'VrevaUiog 
wage"  to  be  detemiined  Iqr  die 
Secretary  of  Labor.  Such  wage  rates  are 
extended  to  constraction  projects  on 
Federal-aid  highway  systems  by  23 
U.S.C  113. 

The  FHWA,  in  seeking  to  obtain 
uniform  prevailing  wage  rate 
determinations,  decided  to  review  State- 
determined  prevailing  wage  rates.  As  a 
result  of  such  review,  die  FHWA 
published  e  notice  of  proposed 
rulemaking  (NPRM)  in  die  Fadatd 
Rsgistsr  on  Sq)tember  27. 1986  (SO  FR 
39137),  and  requested  diat  comments  be 
submitted  to  Docket  No.  85-11  on  or 
before  November  12, 1985. 

Sbcty-abc  commenU  were  received  in 
response  to  die  NPRM.  Of  die  commenU 
received  43  expressed  opposition  to  die 
proposed  rulemaking  and  20  expessed 
support  Three  respondents  while  not 
expressing  support,  had  no  objection  to 
die  proposed  rule.  Twenty-tiiree  ot  die 
comments  were  from  State  highway  or 
public  works  agencies.  Of  Uiese,  18 
opposed  the  proposed  rule  and  7 
supported  it  Three  Congressmen 
expressed  opposition  ss  did  die 
California  Senate  Committee  on 
Transportation.  Eight  construction 
industry  respondents  supported  die 
proposed  rule  whUe  14  labor  groups  or 
representatives  opposed  it 

Several  of  the  commenters  expressed 
concern  that  the  proposal  would  be  too 
cumbersome  in  its  operation  and  wooU 
necessitate  die  MtabUshment  (rfa  new 
bureaucracy  within  t^  State 
government  to  conduct  die  numerous 
wage  rate  surveys  and  handle  die 
extensive,  sdditional  paperworic 
required  under  the  proposal 

In  sddlticm  to  thne  comments,  odiar 
conamenten  expressed  concern  over  die 
problems  diet  would  be  encountered 
widi  the  enforcement  of  the  propoeal 
Based  on  die  review  of  docket 
comments  and  a  fnrdier  review  of  die 
notice,  die  FHWA  hereby  wididraws  die 
notice  of  proposed  ruleaukii^  published 
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in  thi  HidHBl  li^rtw  OB  SeplHnWr  27. 

igMtsonseisiL 

A  ragulalQiT  iiifoiaMM<a  Bonbcr 
(RIN)  toll  lip  II  rttp  each  leguirtocy 
action  liitad  ko  te  Unifiad  Agenda  of 
Federal  RapblkaM.  Hm  Rafaiartoiy 
Inf ocHatioa  Serviea  Caitar  paMahca 
the  Untlad  AfBnda  in  Aftil  aad 
October  of  aadi  year.  Tfaa  SIN  mmber 

contaiMdkitheheadiatoflhii      

document  can  be  used  lo  croaa  leieBCBoa 
this  action  with  the  UnifiedAgenda. 

AMAari^.23U&C  U2.1U  114 117. 128 
■nd  315;  n  U&C  HSS;  4Z  U&C  3334. 4231- 
4233. 4601  etaeq.:  40  CFR  1.4a(b). 
(Catalog  of  Federal  Domeatic  Asaittanca 
Program  Number  20.206,  Highway  FLanaing 
and  ConatractioiL  Ttie  rcgulationa 
implementing  Bxecettve  Order  ia37»  ^ 
reoardiag  iatergB'veiMMBlel  eoflaeHation  OR 
Fedend  progiwna  aad  actteMlea  apply  to  We 
program.) 

Liat  of  Subjacta  in  23  CFR  Part  635 

Government  contracta.  Grant 
prograau — tranaportatiaa.  Ifighwaya 
and  roads.  Wage  rates. 

iMued  on:  Aopnat  11.  laW. 
RJ).  Morgan.    . 
Executiva  Dractar. 
[PR  Doc  W-IWtr  Filed  8-W-n;  8(45  am) 


motor  vehicle  traffic  delays  and 
congestion  on  the  roads  and  ka^wrays 
linked  by  this  drawbridge. 
DATES:  Comments  mast  be  received  on 
or  before  October  5,  lOW. 
AOORESSts:  Commeats  should  be 
mailied  to  Commander  (ob).  Fifth  Coast 
Guard  District.  431  Oawford  Street. 
Portsmouth,  Virginia  23704-S004.  The 
comments  and  ether  aaaterials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address,  Room  507,  between 
8:00  aA.  and  430O  p  JR.  Monday  diiough 
Friday,  except  Pedeaai  holidaya. 
Comments  may  be  hand-delivered  to 
this  address. 


COMtOMPtf 

33  CFR  Part  117 

I 


FOR  RNmiai  MFonaATiott  contact: 

Ann  a  Deaton,  Bridge  Administrator, 
(804)  398-6222. 

suppi£MDnAiiv  mtommhoh: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  ^ews,  comments, 
data,  or  argumenta.  Persona  submitting 
comments  shoidd  ioclade  tfie^  names 
and  addresses,  identify  Ae  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  changes  to  the  proposal 
The  Commander,  ETOh  Coast  Guard 
District,  will  evalualte  all 
communications  received  and  detennine 
a  final  course  of  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  based  on  comments  received 

Drafting  Informati<ai 


AQCNCv:  Coast  Guard.  DOT. 

ACnoic  Notice  of  proposed  ruleaiakiBg. 


■UMMAitr.  At  Hie  letpiest  of  die 
Maryland  Department  of 
Transportation,  the  Coast  Guard  is 
considering  changing  die  regulations 
that  govem  die  operation  of  die  S181 
dravrarldge  acrosa  Spa  Creek  at  mile  0.4, 
in  Annapolis.  Mai  y  land,  by  further 
resUktfBg  dw  nonber  of  bridge 
opeidagi  daring  die  weekday  evenhig 
rush  boars,  and  by  expanAng  the 
currant  aaaaonal  reetrictions  for 
Saturdays  and  Sundays  by  requiring  die 
bridge  to  open  on  die  hour  and  hftf  hoar 
year-round  oa  Satardaya,  taideys.  and 
holidaya.  Ttria  cbanga  idso  wo»dd 
impose  additioaal  opesdag  reatifctioBB 
dur^  dK  HBBflMf  araakiby  hoast 
between  Iha  aMxaiiif  aad  eaeniBg  raah 
hour  periada.  The  nomiBgtnah  hoar 
restrictfaaa  laawiB  Ikt  aama.  The 
changes  to  diase  ragdaWMSs  ata.  to  dw 

to  provUa  for  regakrly  adiedided 
drawtacidta  opaatogs  to  hdp  reduce 


The  (kafters  of  this  notice  are  Linda  L. 
Gilliam,  Project  Officer,  and  LCDR 
Robin  K.  Kutz.  Project  Attorney. 

Discussion  of  Proposed  Reguladena 

The  Maryland  Department  of 
Transportation  has  requested  further 
regulation  of  the  drawbridge  across  Spa 
Creek  at  mile  0.4  ia  Annapolis, 
Maryland.  The  re<|ue8t  specified  diat 
from  April  1  through  November  3a  die 
bridge  would  be  closed  Monday  through 
Friday,  except  hc4ldays.  from  7:30  a.m. 
to  9:00  a.m..  and  from  4:30  p.m.  to  7:30 
p.m..  with  on-demand  openings  at  MO 
p.m.  and  7:00  p.m.  for  vessels  waiting  to 
pass  throu^  the  bridge.  Between  the 
hours  of  MO  a.m.  and  4:30  p.nu  the 
draw  would  be  opened  on  the  hour  and 
half-hour.  From  December  1  to  Maroh  31. 
the  draw  would  be  ckiaed  to  vessel 
traffic  bom  7:30  ajn.  to  8.-00  a.m.  and 
from  4:30  p.m.  to  9:30  p.m..  Monday 
throng  Friday,  except  holidays.  From 
9:00  a.m.  to  4:30  pan.,  and  from  8:30  p.m. 
to  7:30  a jn..  die  draw  wodd  open  on 
demand.  The  Department  also  has 
requested  diat  bridge  openings  be 
limited  to  die  horn  and  haff-ho«  on 
Saturdays.  Sundays  and  holidays,  yew- 


round.  The  rest  of  die  time  die  draw 
wotdd  be  required  to  open  on  demand. 

The  current  regulations  for  this 
drawbridge  (33  CFR  117.871)  restrict 
bridge  openings  from  7:30  a.m.  to  MO 
a.m.  and  from  4:30  p.m.  to  9:00  p.m.. 
Monday  throng  Friday,  year-round, 
except  Federal  and  Stata  hoHdays.  Prom 
10:X  a.m.  to  5flO  p.m.  on  Saturdays  and 
Sundays  from  May  1  to  November!, 
current  regulations  requke  openiuga  for 
vessels  waiting  to  pass  dirough  the 
bridge  only  on  die  hour  and  haff-hour. 
From  S1K>  p.ai.  to  10:00  am.,  on 
Saturdays  and  Sundays  frtira  May  1  to 
November  1.  and  the  reaiaiiuler  of  the 
time  dnriag  die  rest  of  te  year,  the 
draw  is  onty  required  to  open  on 
demand. 

The  Maryland  Departtaent  of 
Transport^ion's  reqaeat  for  additioaal 
regulations  waa  based  oa  an  tocrease  in 
vessel  trafBcthst  haa  been  caaaiBg 
excessive  bridge  openidga.  reauWrg  in 
increased  traffic  congeatioii.  The 
Department  submitted  a  copy  of  the 
drawlogs  for  the  Spa  Creek  Bridge 
covering  the  period  January  1967 
throui^  December  1967.  The  loga  have 
been  reviewed  for  die  OKB^hs  of  April 
through  November,  which  is  the 
requested  period  for  extendkig  the 
weekday  evening  rush  hours  for  an 
additiaoAl  hour  and  a  halL  During  the 
hours  of  6i)0  pjn.  to  7:30  pjn..  Monday 
through  Friaay,  draw  cqienings  averaged 
61  per  month.  Since  there  are  an  average 
of  22  week  days  per  month,  the  bridge 
experienced  2.7  openings  per  day  during 
this  time  period. 

The  Maryland  Department  of 
Transportation  conducted  a  field  survey 
on  May  23, 1988.  By  uaing  a  4-ainute 
opening-closing  cycle,  the  Department 
calculated  diat  107  ve^cka  would 
queue  up  in  die  Northbound  land  and  95 
in  the  Southbound  lane  for  each 
opening.  The  Department  also 
conducted  a  traffic  count  on  August  16, 
1988.  which  revealed  fliat,  from  6.-00  pjn. 
to  7M  p.m..  1423  vehicles  crossed  the 
bridge  Northbound  and  14S3  crossed 
Soudibound.  Ushig  die  same  4-minute 
opening-dosing  cycle,  95  vehicles  would 
be  queued  up  Northbound  and  97 
velddes  would  be  queued  up 
Soudibound  for  every  openfaig  occurring 

during  diis  time  period. 

The  above  statistics  reveal  die  need  to 
further  restrict  draw  epenhigs  during 
weekday  evening  rush  hours  based  on 
the  data  submitted  for  review.  The 
Coast  Guard  concnrawidi  the  Maryland 
Department  of  Transportation's  request 
to  extend  Ae  eventog  cfosnn  period 
wift  openings  at  e:00p.m.  and  7:00  p.m. 
However,  die  Coast  Cuard  befieves  the  t 
the  evening  rash  hour  restrictions  shoo. a 
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be  extended  only  homiiaflto  Ods^r 

31.  and  not  fisM  Appd  1  to  N(we«d>er  3a 
as  requested  by  the  D^vtaeBL  The 
8tati«tios  for  draw  cfienings  and  vetele 
counts  submitted  by  die  D^SEtmeat  do 
nat  justify  extending  the  weekday 
evening  rush  hours  during  April  and 
November.  In  April  the  Spa  Creek 
Jawbndge  only  opened  30  tiroes  and  in 
November  it  only  opened  5  times  during 
the  evening  rush-hour  period  under 
consideration.  The  draw  logs  abo  were 
reviewed  for  die  months  of  Becember, 
January,  Febraaiy  and  March  to 
ascertain  wbedier  die  Department's 
requert  to  extend  dw  evening  raeli  hears 
by  30  ninates  daring  theee  UMAlhs  was 
]u8tiried.£asad«n  the  figures  gathered 
from  the  logs  for  diese  months, 
extendi^  the  eveaing  nub  boais  by  a 
half-hour  cannot  be  granted.  The  logs 
revealed  Uie  Spa  Creek  Bridge  only 
opened  3  times  in  December,  none  fai 
January  once  m  {Sebreary,  and  IS  times 
in  March  durhig  the  ^nctended  msh  hoor 
period. 

The  Maryland  Department  of 
Transportation  also  has  requested  that 
the  draw  open  on  die  hour  and  half-hour 
year-round  on  Sahirdays.  Sundays  and 
hohdays.  The  current  regulations  restrict 
draw  openings  in  diis  manner  on 
Saturdays  and  Sundays  fttim  May  1  to 
November  1.  from  10:00  a.m.  to  5:00  p.m. 
While  die  proposed  restrictions  on 
bridge  openings  on  weekends  and 
holidays  year-round  will  impose  an 
additional  burden  on  vessel  operators, 
the  Coast  Guard  believes  diese 
restrictions  will  not  unduly  restrict 
vessel  passage  dirough  die  bridge. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  widi  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
die  proposed  rule  will  not  raise 
sufficient  federaUsm  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are  not 
considered  major  under  Executive  Order 
12291  on  Federal  Regulation  nor 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR 11034;  February  26. 
1979).  The  economic  impact  of  the 
proposal  is  expected  to  be  so  minimal 
diat  a  full  regulatory  evaluation  is 
unnecessary.  The  proposed  regidaUon 
will  have  no  effect  on  commercial 
navigation  or  on  any  industries  that 
depend  on  waterbome  tiansportation. 
Because  the  economic  impact  of  Uiis 
proposal  is  expected  to  be  minimal,  die 
Coast  Guard  certifies  tiiat,  if  adopted,  it 


wad  taO.  hove  a  significant  ecenoaric 
rapKt  on  a  anbstaatfial  mnber  «f  «m«H 
entitieB. 

Environmenlal  Impact 

This  Tulanu&ing  has  been  dmnahW 

reviewed  hy  die  Coast  Gaaid  and  A  has 
been  deteuBMaed  to  becat^nricaUy 
excluded  from  furdBereavisonBartal 
docHBentatMa  faiaccoidmce-wiA 
aectien  ZM.24.  otCta^m^dtM 
Instruction  Mlt^S.]B.  A  Piitngm  ■  j| 
Exclusion  Determination  statemeBt  has 

been  prepared  and  has  bees  placed  in 
the  luleauiciqgdaokeL 

Liat  of  <SiibjeGts  ia  33  CFR  Part  117 

Bridges. 

Ragciatiou 

In  consideration  of  the  foregoing,  die 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  BfadadoBS. 
as  follows: 

PMH"  117— DRAWBRIDOE 
OPERATION  flEQOLATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.0S-l{g);  33  CFR  117.43. 

2.  Section  117.571  is  revised  to  read  as 
follows: 

§117.571    Spa  Creak. 

The  S181  bridge,  mile  4.0,  at 
Annapolis,  Maryland: 

(a)  From  May  1  to  October  31, 
Monday  dirough  Friday,  except  Federal 
and  State  holidays: 

(1)  The  draw  shall  remain  closed  from 
7:30  a.m.  to  9:00  a.m.  and  from  4:30  p.m. 
to  7:30  p.m.,  except  tiie  draw  shall  open 
at  6:00  p.m.  and  7:00  p.m.  for  any  vessels 
waiting  to  pass. 

(2)  The  draw  shall  open  on.  die  hour 
and  die  half  hour,  from  9«)  a.m.  to  4:30 
p.m. 

(3)  The  draw  shall  open  on  signal  from 
7:30  p.m.  to  7:30  a.m. 

(b)  From  November  1  to  April  30, 
Monday  dmiugh  Friday,  except  Federal 
and  State  holidays: 

(1)  The  draw  shall  remain  closed  from 
7:30  a.m.  to  9«)  a.m.  and  from  4:30  p.m. 
to  6:00  p.m. 

(2)  The  draw  shall  open  on  signal  from 
9:00  a.m.  to  4:30  p.m.  and  from  QrOO  n.m. 
to  7:30  a.m. 

(c)  On  Saturdays,  Sundays,  and 
holidays,  year-round,  die  draw  shall 
open  on  the  hour  and  half-hour  for 
vessels  waiting  to  pass. 

(d)  The  draw  shall  always  open  on 
signal  for  public  vessels  of  the  United 
States.  State  or  local  vessels  used  for 
public  safety,  tugs  wiUi  tows,  and 
vessels  in  distress. 


Dated:  Augustl. ' 
PA.WeIIii«. 

R^rAcknip^,  VSCimtGamm/.  OmmaiHkr. 

FifthC0aBt  GucaxiOiaineL 

[PR  Ooc  «B-MM4  POfld  »4»-«a;erte  an| 

BHjjNaoeBC  4ai»-M4 


DEMRniEflT  GF  VET18AIIS 
AFFAIRS 

S8CFft^art4 


AQEMcy:  Departoseai  of  VeteBaBs 
Affaire. 

ACTION:  AdrasMe  Botioe 

ruleaaUi^ 


•UMMAiv:  Ihe  Department  xif  VieteGans 
Affaire  (VA)  ie  iittttng  an  »^x,^^^^ 

notice  of  proposed  ndeneki^  (ANFKI^ 
concerning  fliat  portion  of  tiie  Schedule 
for  Rating  Disabilities  which  deals  witii 
disabilities  of  die  genitourinary  system. 
This  ANPRM  is  necessary  because  of  a 
General  Accounting  Office  (GAO)  sUidy 
and  recommendation  that  die  medical 
criteria  in  the  rating  schedule  be 
reviewed  and  updated  as  necessary.  The 
intended  effect  of  diis  ANPRM  is  to 
solicit  and  obtain  the  comments  and 
suggestions  of  various  interest  groups 
and  the  general  public  on  necessary 
additions,  deletions  and  revisions  of 
terminology  and  how  best  to  proceed 
with  a  systematic  review  of  the  medical 
criteria  used  to  evaluate  disabilities  of 
the  genitourinary  system.  Other  body 
systems  will  be  subsequentiy  scheduled 
for  review  until  Uie  medical  criteria  in 
the  entire  rating  schedule  has  been 
analyzed  and  updated 
DATCS:  Written  comments  and 
submissions  in  response  to  this  ANPRM 
must  be  received  b^  VA  on  or  before 
October  20, 1989. 

ADDRESSES:  Interested  persons  and 
organizations  are  invited  to  submit 
written  comments  and  suggestions 
regarding  diis  ANPRM  to  die  Secretary 
of  Veterans  Affaire  (271A),  Department 
of  Veterans  Affairs.  810  Veraumt 
Avenue,  NW.  Washington.  DC  2042a  All 
written  submissions  vrill  bie  available 
for  public  inspection  only  in  the 
Veterans  Services  Unit,  Rooml32,  at  Uie 
above  address  and  only  between  the 
houra  of  8:00  a.m.  and  4:30  p.m  Monday 
dirough  Friday  (except  holidays)  until 
October  30, 1989. 

FOa  FURTHER  mTORMATION  COMTACT: 
Robert  M.  White,  Chiet  Regulations 
Staff  (211B),  Compensation  and  Pension 
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Service,  Veterans  Benefits 
Administration,  (202)  23»-3005. 
•UPfUMENTARV  MPOmiATION:  In 
December  1988  the  GAO  published  a 
report  entitled  Veterans  Benefits:  Need 
to  Update  Medical  Criteria  Used  in 
VA  's  Disability  Rating  Schedule  (GAO/ 
HRD-80-28].  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
Part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule.  VA 
rating  speciatists  noted  that  for  some 
disorders  they  would  prefer  more 
medical  criteria  for  distinguishing 
between  various  levels  of  severity  and 
that  inconsistent  ratings  may  result 
when  unlisted  conditions  had  to  be 
rated  by  analogy  to  other  listed 
disorders.  The  GAO  recommended  that 


VA  prepare  a  plan  for  a  comprehensive 
review  of  the  rating  schedule  and,  based 
on  the  results,  revise  the  medical  criteria 
accordingly.  It  is  also  recommended  that 
VA  implement  a  procedure  for 
systematically  reviewing  the  rating 
schedule  to  keep  it  updated.  VA  agreed 
to  both  recommendations,  and  this 
ANPRM  is  the  first  step  in  a 
comprehensive  rating  schedule  review 
plan  which  will  ultimately  be  converted 
faito  a  systematic,  cyclical  review 
process. 

This  ANPRM  is  the  first  stage  in  VA's 
consideration  of  what  regulatory  action 
to  take,  if  any,  wife  respect  to  revising 
and  updating  that  portion  of  the  rating 
schedule  deahng  with  disabihties  of  the 
genitourinary  system  (38  CFR  4.115  and 
4.115a).  While  we  do  not  wish  to  limit 
comments  in  any  way,  it  should  be 
noted  that  our  primary  concern  in  this 
ANPRM  is  the  medical  criteria  used  to 
evaluate  genitourinary  disabilities  and 
not  the  percentage  evaluations  presently 
assigned  to  each  evel  of  severity. 


Interested  organizations  are  invited  to 
submit  comments  and  suggestions  for 
revising  current  medical  criteria,  adding 
additional  disabilities  and/or  deleting 
certain  rarely  encountered  disorders  or 
transferring  them  to  other  sections  of  the 
rating  schedule.  Submissions  may  run 
the  gamut  from  narrative  discussions  of 
indivfdual  rating  criteria  to  wholesale 
format  changes  and  substitute  rating 
schedules.  Where  changes  are 
suggested,  we  would  also  appreciate  a 
recitation  as  to  the  scientific  or  medical 
authority  for  such  changes.  Early 
submissions  will  expedite  the  comment 
review  process  and  are  encouraged. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  August  2, 1989. 
Edward  ].  Derwinski, 
Secretary  of  Veterans  Affairs. 
[FR  Doc.  89-19627  Filed  8-18-a9;  &-45  am] 
BILUNG  CODE  •320-01-M 


Notices 


I^sderal  Vfl|}atai 
VaL  54,  Na  »e 
Monday,  August  21,  18S9 


This  eaction  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
"^92^  ni«  Jl«ei»  applicaMe«)  ttw 
pubHe.  NeNoN  of  faii^i  aod 
investigatiom.  m— itisi  iMMtes,  sobikk 
rtarisiQM  and  ~f-m.  rtntopiaiiiii  «l 
auttiQril)ii.  Ming  dt  pamoea  end 
applications  eod  agency  ■tattnagty  of 
o^gyiation  and  functions  ara  examples 
of  ooeunmrts  ippoaring  In  this  sactioa. 


ACTtoic  Notice. 


DEPARTMENT  OF  ACWiCULTUHk 

Aniivnl  and  fleBtMMlfih  Inspection 
Service 

[O0flfcMiiae»-i«i| 


AOENCV:  ABiBHa«Bd  Hant  HeaUi 
Inspection  Service,  USDA. 


9u^^m^fi  We  are  advising  vte  pulAic 
that  an  eppJicaeon  for  a  penrti  10 
release  getu/ScaSy  englneeied 
Qt^iksumB  late  we  eBvliuiiuieiit  is  teTng 
reviewed  fcy  <flie  AmmtA  «nd  Want 
He^fcfcspertion  Service.  The 
appliuitSon  ties  ^een  nhaSneA  in 
aooopdanee  ¥Fi<h  7  Cn  part  340, -wlridi 
regustes  ne  intooductjuu  «f  oeilaiii 
genetically  engineered -organisms  and 
products. 

FOR  FURTMEii  nronumoM  contact: 

Mary  Petrie,  Program  Analyst 
Biotedmologjr,  Biologies,  and 
Environmental  Protecfion, 
Biotedmoiogy  Pennit  Unit.  Animal  and 
Plairt  Heahfa  inspection  Service,  U.S. 
Department  of  ^ricidture.  Room  844, 
Federal  Bui!«ng,  BSQS  Beicrest  Road. 
Hyattsville.  MD  .20782,  t3011  438-7612. 
SUPPLEMENTAmr  IMFCmiATiaM:  TTie 
regulations  in  7  CFR  pari  340. 


"IntrodatiUoB  «f  Qi^aoiMns  «id 
Prodacte  Through  Geoetic  EiVBeet^f 
Which  Are  Piant  Paste  «r  WUcfa  There 
Is  Beaeoa  to  Beliewe  Aae  Haat  ftaets." 
require  a  peeaen  te  ekMi  e  pBBit 
before  introducing  ^ajoportii^  morii^ 
ieteistaie,  «r  seleasMiglBto  the 
environnentj,  in  the  UeAed  Sutea. 
certain  fenebcaUy  e^iRBcrsd 
T»»aMs«adt»adncts<fatage 
consUeeari  "mpisiUid  artklet."T1»e 
regnlatiaM  «et  fiDrth  prooedwies  for 
obtaining  a  penaH  for  die  releese  into 
the  oivironment  «f  a  regiilated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulatioas,  tJie 
Animal  and  PleeitieaUh  Jnspectian 
Service  has  received  and  is  reviewing 
the  following  application  Sor  a  peaail  to 
release  genetically  engineered 
organisms  into  the  environment 


^nMcnon 
No. 

AppRcam 

Oaf 

Organiim 

Bemtm 

89-19»-W 

^-^-. 

«7-ii-ee! 

Ooeon  pianii  gmetically«nginaared  to  ei«) 

•easinxnayari  tNTbicida  WwMKM- 

HmmL 

Done  iB  Wartrfngton,  OC  this  15th  day  of 
Aiigaal— ~ 


Larry  B.Shi^ 

AcUng  Administrator,  Airima}  and  Plant 
HaabhJmnpBetim  Sermea. 

[FR  Doc40-l«en  l>ifed«-n-88;  8:45  am] 


Forest  Seivdee 

Netional  EnvtrewmeiililPuiity  Itet, 
RevieedfttHevM  ~ 


agency:  Foceat  Sovioe,  U99A. 

ACnoM:  Notice  of  interim  peScy  and 
procedures. 


8UMMANV.  Interin  Dlrecfive  No.  t7  to 
Forest  Service  Manual  Chapter  1950 
gives  broad  ^mdance  to  Forest  Service 
field  officers  on  categorically  pxrlniting 
proposed  acfions  kam  documentatioD  ia 
an  emamDmeotal  'tyert  atntranrnt 
(EIS)  or  envicBiuDeetal  "rTirasmmt  {P.aj, 
Interim  OiMctira  No.  2  le  F«at  tewaoe 
Handbook  1909.15.  ~ 


and  tote  the  cnliBuuts  of  actions  that 
based  <■  eicperieece  aodenviroiunentri 
andrsis.  may  be  categoricatty  excluded 
from  docuaentatioa  ia  en  EM  er  SA. 
Became  il  oaateined  aew  ^ndwioe  Hie 
Forest  Service  pabtiflhed  ID  No.  2  ia  the 
Federal  RagMKoa  Maveh  3, 1989  (54  FR 
9Q734V5):  int.  beceuse  Hdid  not 
coataoi  aear  infannatlea  or  ^rectien, 
did  not  publish  ID  No.  17.  Therefore,  ^ 
Forest  Service  ispuhliahw^  '"♦"rii 
DirecUve  (ID)  No.  17  and  republishing 
Interim  Directive  No.  2  to  end  confosion 
created  when  ID  Na  17  was  not 
pubRshed  slmultaneoualy  with  ID  Na  2. 
ETPfccriVE  DATES:  Interim  Directive  No. 
2  was  effective  February  28, 1989,  and 
Interim  Directive  No.  17  w«s  eSeilisc 
March  22, 1989. 


technical  end 


teealtagerieal 
exclusien  dedsiee  in  a  Oecieion  Memo 


Mikel  ShiKiig,  CmrireiineRtal 
Coordination  Specialist,  Foaest  Service. 
USDA,  P.O.  Bex  9e8W.  WaakiRgton.  DC 
20«0'M8a  f^MBe  (MZ)  447-4788. 

•WUMWNHBTHIFOIBBinOIKQn 

January  23.  iflBB,  (be  Secretary  of 
AgriciAme  gave  notice  of  adopfiun  of 
final  Tutes  (38  QPR  part  2173  providing  a 
revised  administrative  appeal  process. 
Those  rules  established  a  new  type  of 


decision  deemnent--a  Decision  Memo— 
which  was  te  be  wed  tedeoement  a 
decision  to  categorically  exclude  a 
pisposed  edioa  fsom  dooeneHlatioii  in 
an  eanronraental  impact  stetenient 
(EIS)  areanroRineirtal  aeseaament  (EA). 
On  Friday,  March  3. 1989  (54  FR  9873- 
907g,  tiie  Forest  Service  pnbiished  a 
notice  informing  the  public  that  it  wbs 
iswjing  interim  DffertiTe  No.  2  to  FSH 
1909.15  giving  instructions  to  Forest 
Service  personnel  on  when  and  how  to 
prepare  a  Decisicn  Memo,  biduded  in 
the  interim  directive  were  the  x^egories 
of  actiom  typically  exdnded  from 
documentation  in  an  EIS  or  EA  which 
had  previeurtji  been  isstwd  as  part  of 
Interim  IXrectire  No.  M  to  Forest 
Service  Manual  Chapter  WSO.  To  avoid 
redundant  direetton,  Vi  No.  18  -was 
removed  upon  issiiance  of  ID  No.  2,  and 
a  new  ID  We.  17  wag  subsequeutly 
isseed  that  retamed  the  broad  directian 
on  categorical  exdusiuia  prevfoosty  in 
ID  No.  16  and  provided  cross  reference 
to  tlie  new  H3  No.  2. 

The  Forest  Service  ^ve  noSce  of  ID 
No.  2  in  the  Federal  llei^terie 
accordance  with  Council  oa 
Environmental  Quality  regulations,  40 
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CFR 1S07  J.  but  did  not  publish  ID  No.  17 
because  it  was  a  re-issuance  of  residual 
direction  from  ID  No.  16  which  had  been 
published  August  S.  1068  (53  FR  29S05). 
The  agency  has  become  aware  that 
failure  to  publish  ID  No.  17  has  led  to 
confusion  both  inside  and  outside  the 
agency.  To  end  the  confusion  and 
questions,  the  agency  is  publishing  If) 
No.  17  and  republisUng  ID  No.  2.  The 
documents  as  they  appear  in  the  Forest 
Service  Manual  and  Handbook  are  set 
out  at  the  end  of  this  notice. 

As  noted  when  Interim  Directive  No.  2 
was  published,  the  agency  is  not 
requesting  public  comment  on  this 
interim  policy  and  procedure  at  this  time 
because  a  comprehensive  revision  of 
Forest  Service  policy  and  procedure  on 
implementation  of  the  National 
Environmental  Policy  Act  is  underway 
and  will  soon  be  published  for  public 
comment 

Dated:  August  IS,  1969. 
John  ALmsun, 

Acting  Deputy  Chief,  Programs  and 
Legislation. 

Forest  Service  Manual 

Washington.  DC 

Interim  Directive  No.  17 

March  22. 1988. 

Duration:  One  year. 

Chapter:  1950— Environmental  Policy 
and  Procedures 

Posting  Notice:  Last  ID  was  No.  16  to 
FSM 1950.  which  is  being  removed. 

Remove:  ID  No.  16.  FSM  1950.  dated 
8/1/88 

This  interim  directive  provides  broad 
guidance  for  determining  if  an  action 
may  be  categorically  excluded  from 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment  It  is  a  reissuance  of  ID  No. 
16,  dated  August  1. 1988,  except  that  the 
categories  of  actions  which  have  been 
determined  not  to  have  a  significant 
effect  on  the  human  environment  have 
been  removed  and  have  been  reissued 
as  Interim  Directive  No.  2  to  chapter  20 
of  Forest  Service  Handbook  1909.15. 

1962.2— Categorical  Exclusion  From 
Documentation  In  An  Environmental 
Impact  Statement  Or  An  Environmental 
Assessment  (40  CFR  1506.4)  In  addition 
to  the  seven  categories  of  actions 
exduded  from  documentation  in  7  CFR 
lb.3  (se&  26.  FSH  1908.15).  certain  other 
actions  may  be  categorically  excluded 
from  documentation  in  an 
environmental  impact  statement  or  an 
environmental  assessment  To 
determine  if  an  actiqn  may  be 
categorically  excluded,  an 
environmental  analysis,  including 


scoping,  must  be  coftducted  (FSH 
1909.15,  ch.  10  and  20). 

The  guide  for  determining  whether  an 
action  may  be  categorically  excluded  is 
the  significance  of  the  ejects  (40  CFR 
1508.27).  In  unusual  circumstances  an 
action  &at  normally  might  be 
categorically  excluded  may  have  a 
significant  environaental  effect  on  the 
quaUty  of  the  human  environment  and 
require  an  environmental  impact 
statement  Unusual  circumstances  might 
involve  die  potential  for  impacts  on 
threatened  and  endangered  species; 
critical  habitat:  flood  plains;  wetlands; 
and  specially  desigaated  areas,  such  as 
wilderness,  wilderness  study  areas,  or 
roadless  areas  designated  for  further 
planning. 

Typical  classes  and  representative 
examples  of  actions  that  might  be 
categorically  excluded  are  listed  in 
chapter  20  (ID  No.  2.  dated  February  2a 
1989).  Experience  and  environmental 
analysis  indicate  that  these  actions  and 
classes  usually  do  tot  significantly 
affect  the  quality  of  the  liuman 
environment  individually  or 
cumulatively.  The  ^jrpical  classes 
include  most  forest  management 
activities  that  normally  could  be 
categorically  excluded.  Proposed 
actions  considered  for  categorical 
exclusion  which  are  not  clearly  within  a 
typical  class  must  have  no  more 
environmental  impact  than  those  which 
are. 

Interested  and  affected  persons  must 
be  informed  in  an  appropriate  manner 
(40  CFR  1506.6  and  FSM  1950.3]  of  a 
decision  to  proceed  with  an  action  that 
has  been  categorioally  excluded. 

Direction  on  development  of  project 
files  and  preparation  of  a  decision 
memo  to  dociunent  a  decision  to 
proceed  with  an  action  categorically 
excluded  is  found  in  chapter  20  of  FSH 
1909.15.  I 

Forest  Service  Haadbook 

Washington,  DC 

FSH  1909.15— Environmental  Policy  and 
Procedures  Handbook 

Interim  Directive  No.  2 

February  28, 1989. 

Duration:  One  year. 

Chapter  20— Eavironmental  Analysis 

Posting  Notice:  Last  ID  was  No.  1, 
which  has  expired. 

On  February  22, 1989,  the  new 
administrative  appeal  procedures  at  36 
CFR  part  217  became  effective.  Section 
217.3  of  the  new  mles  provides  that 
decisons  documented  in  a  Decision 
Memo,  Decision  Notice,  or  Record  of 
Decision  may  be  appealed  under  the 
rules  in  part  217.  A  Decision  Memo  is  a 


new  type  of  enviroiunedtal  document  to 
be  prepared  by  Forest  Service 
employees.  In  order  to  implement  the 
new  appeal  rules,  it  is  necesary  to 
provide  interim  direction  on  when  a 
Decision  Memo  shoidd  be  prepared  and 
on  the  format  and  content  of  this  type  of 
decision-document 

For  ease  of  use  and  consistency  of 
implementation,  this  interim  directive 
(ID)  also  integrates  guidance  on 
categorical  exclusions  with  the  guidance 
on  how  and  when  to  prepare  a  Decision 
Memo.  Specifically,  this  ID  (1) 
enumerates  the  categodes  established 
by  the  Department  of  Agriculture  at  7 
CFR  lb.3  as  categoricaOy  excluded  bom 
documentation  in  an  ElS  or  EA:  (2) 
identifies  the  categories  of  actions  for 
which  a  project  file  and  Decision  Memo 
must  be  prepared;  (3)  defines  the    . 
content  of  a  project  filff,  and  (4)  requires 
notice  of  a  decision  to  proceed  with  an 
action  that  has  been  categorically 
excluded  from  documentation.  The 
direction  on  categorical  exclusions  is 
identical  to  that  issued  in  ID  No.  16  to 
FSM  1950,  dated  August  1988.  which  is 
being  removed  by  separate  posting 
notice. 

26— Categories  of  Actions  Excluded 
from  Documentation  ia  an  EIS  orEA  (40 
CFR  1508.4). 

26.1— Categories  for  Which  a  Project 
File  and  a  Decision  Memo  Are  Not 
Required.  A  project  file  is  not  reqmred 
for  the  categories  of  actions  listed  in 
sections  26.1a  and  26.1b.  However,  a 
project  file  may  be  established  for  such 
an  action  at  the  discretion  of  the 
responsible  official 

26.1a — Categories  Betablished  by  the 
Secretary.  The  rules  at  7  CFR  lb.3 
exclude  fiom  documentation  in  an 
environmental  impact  statement  (EIS)  or 
an  environmental  assessment  (EA)  the 
following  categories  cf  actions: 

Slb.3   Catagorlcal  ExchMlOM 

(a)  The  following  are  categories  of 
activities  which  have  been  determined  not  to 
iiave  a  signiiicant  effect  on  the  human 
enviromnent  and  are  excluded  from  the 
preparation  of  environmental  assessments 
(EA's)  or  environmental  impact  statements 
(EIS's).  unless  individual  agency  procedures 
prescrilM  otherwise. 

(1)  Policy  development  planning  and 
implementation  wliich  relate  to  routine 
activities,  sudi  as  persoOneL  organizational 
changes,  or  similar  administrative  functions; 

(2)  Activities  which  deal  solely  with  the 
funding  of  programs,  sudi  as  program  budget 
proposals,  disbursements,  and  transfer  or 
leprogramming  of  fundc 

(3)  Inventories,  reseafch  activitias,  and 
studies,  such  as  reaouros  inventoiies  and 
routine  data  collection  when  such  actions  are 
clearly  limited  in  context  and  intensity; 
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(4)  Educational  and  informational  prosrams 
and  activities;  k  «»•  u» 

(5)  Civil  and  criminal  law  enforcement  and 
investigative  activities; 

(8)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and  public  and 
private  entities,  such  as  legal  counseling  and 
representation: 

(7)  Activities  related  to  trade 
representation  and  maricet  development 
activities  abroad. 

26.1b— Categories  Established  by  the 
Chief.  The  following  categories  of 
routine  administrative  and  maintenance 
actions  normally  do  not  individually  or 
cumulatively  have  a  significant  effect 
(40  CFR  1508.22)  on  the  quality  of  the 
human  environment  and,  therefore,  may 
be  categorically  excluded  from 
documentation  in  an  environmental 
impact  statement  (EIS)  or  environmental 
assessment  (EA): 

1.  Administrative  actions,  such  as 
road  and  area  closures;  restrictions  on 
travel  or  use,  such  as  camping,  boating, 
or  hunting;  and  posting  signs  and 
markers. 

2.  Construction  of  low-impact 
facilities  or  improvements,  such  as 
auxiliary  support  buildhigs  or  other 
structures;  picnic  areas  and 
campgrounds;  temporary  and  other  low- 
standard  roads,  such  as  traffic  service 
level  "D"  roads  (FSH  7709.56);  and  trails. 

3.  Repair  and  maintenance  activities, 
such  as  on  buildings,  grounds,  trails, 
rights-of-way,  and  range  improvements. 

^2— Categories  of  Actions  for  Which 
a  Project  File  and  a  Decision  Memo  Are 
Required.  Maintain  a  project  file  and 
prepare  a  Decision  Memo  for  the 
following  categories  of  proposed 
actions: 

1.  Low-impact  silvicultural  activities 
that  are  limited  in  size  and  duration  and 
mat  primarily  use  existing  roads  and 
facilities,  such  as  firewood  and 
miscellaneous  forest  product  sales; 
salvage,  thinning,  and  small  harvest  cuts 
of  less  than  100,000  board  feet  or  less 
than  10  acres;  site  preparation;  and 
planting  and  seeding. 

2.  Low-impact  range  management 
activities,  such  as  fencing,  seeding,  and 
mstalling  water  facilities. 

3.  Issuance  or  modification  of 
authorizations  or  agreementa  for  such 
uses  of  lands  or  facilities  as  road 
maintenance  and  additional  use  of 
existing  roads,  righto-of-way,  and 
easemento. 

4.  Low-impact  pest  management 
activities,  such  as  suppressing  nuisance 
insecto  and  poisonous  plants  in 
campgroimds  and  picnic  areas: 
ranfrolling  cone  and  seed  insects  in 
seed  orchards;  and  fumigating  to  control 
weeds  in  nurseries. 
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5.  Mineral  and  eneigy  activities  of 
liniited  size,  duration,  and  degree  of 
disturbance,  such  as  preliminary 
exploration  and  removal  of  small 
mineral  samples. 

6.  Fish  and  wildlife  management 
activities,  such  as  improving  habitat 
installing  fish  ladders,  and  stocking 
native  or  established  species. 

7.  Transfer  of  interests  in  land,  such 
as  sales,  exchanges,  or  interchanges 
pursuant  to  the  Small  Ttacta  Act; 
purchases  and  gifts;  and  small  transfers 
and  trades  widi  other  Federal  agencies. 

2620— Content  of  Project  File.  As  a 
minimum,  a  project  file  on  a  proposed 
action  as  listed  in  sec.  26.2  should 
include: 

1.  A  list  of  die  names  of  interested  and 
affected  people,  groups,  and  agencies 
contacted  during  scoping; 

2.  The  results  of  scoping  and  the 
subsequent  environmental  analysis; 

3.  A  copy  of  the  Decision  Memo  (sec. 
27): 

4.  A  list  of  the  people,  agencies,  and 
groups  notified  of  the  decision; 

5.  Other  notice  used  to  inform 
mterested  and  affected  persons  of  the 
decision  to  proceed  with  or  to 
implement  an  action  that  has  been 
categorically  excluded 

27— Documentation  of  Decisions  in  a 
Decision  Memo.  A  Decision  Memo  is  not 
required  if  a  proposed  action  has  been 
categorically  excluded  from 
dociunentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment  under  categories  in  section 
26.1a  (7  CFR  lb  J)  or  section  28.1b  of  this 
chapter.  However,  interested  and 
affected  persons  must  be  informed  in  an 
appropriate  manner  (sec.  11.5). 

A  Decision  Memo  is  required  if  the 
proposed  action  has  been  categorically 
excluded  from  documentation  in  an  EIS 
or  EA  under  the  categories  listed  in 
section  28.2.  These  decisions  are  subject 
to  review  under  36  CFR  217.6. 

27.1— Format  and  Content.  The  format 
of  the  Decision  Memo  is  not  intended  to 
replicate  the  format  of  a  correspondence 
memorandum  (FSH  6209.12).  Generally. 
Decision  Memos  should  conform  to  the 
following  format  and  content  although 
sections  may  be  combined  or  rearranged 
in  the  interest  of  clarity  and  brevity. 

1.  Heading.  The  heading  consists  of 
the  following  elementa: 

(a)  Title  of  document— "Decision 
Memo." 

(b)  The  title  of  the  proposed  action. 

(c)  The  location  of  the  proposed 
action  (including  the  Forest  Service 
administrative  unit  county,  and  state). 
In  some  cases,  includuig  the  legal  land 
description  is  appropriate. 

2.  Proposed  action.  Describe  the 
proposed  action,  the  decision  to  be 


implemented,  and  reasons  for  making 
the  decision. 

3.  Scoping  and  public  involvement. 
Describe  the  scoping  process  used  and 
the  issues  identified.  It  may  be 
appropriate  to  identify  or  refer  to  the 
interested  and  affected  agendet, 
organizations,  and  persons  contacted. 

4.  Reasons  for  categorically  excluding 
the  proposed  action.  This  section 
includes; 

(a)  Identification  of  the  category  (sec 
26)  into  which  the  proposed  action  falls. 

(b)  Finding  that  no  extraordinary 
circumstances  exist  that  might  cause  the 
action  to  have  significant  effecta. 

5.  Findings  required  by  other  laws. 
Include  any  findings  required  by  any 
other  laws.  For  example,  findings  of 
consistency  with  the  forest  plan, 
suitability,  and  vegetation  management 
required  by  the  National  Forest 
Management  Act  (FSM  1922.41  and  FSH 
1909.12.  sec  5.3). 

6.  Implementation  date.  Include  the 
date  when  die  responsible  official 
intends  to  implement  the  decision  (sec 
51). 

7.  Administrative  review  or  appeal 
opportunities.  State  whether  the 
decision  is  subject  to  review  or  appeal, 
cite  the  applicable  regulations  (36  CFR 
part  217).  and  identify  when  and  where 
to  file  a  request  for  review  or  appeal. 

8.  Contact  person.  Include  the  name, 
address,  and  phone  ntmiber  of  the 
Forest  Service  employee  who  can  supply 
further  information  about  the  decision. 

9.  Signature  and  date.  The  responsible 
official  must  sign  and  date  the  Decision 
Memo  on  the  date  the  decision  is  made. 

27.2— Notice  and  Distribution  of 
Decision  Memo.  Distribute  the  Decision 
Memo  in  a  manner  designed  to  inform 
agencies,  organizations,  and  persons 
interested  in  or  affected  by  the  proposed 
action. 

1.  For  decisions  subject  to  appeal 
under  36  CFR  part  217.  the  responsible 
offknal  shall  prompdy  mail  thj  Decision 
Memo  to  those  who,  in  writing,  have 
requested  it  and  to  those  who  are 
known  to  have  participated  in  the 
decisionmaking  process. 

2.  The  responsible  official  may 
provide  other  forms  of  notice,  including 
legal  notice  in  newspapers  of  general 
circulation  in  the  area  where  Ste 
proposed  action  is  to  be  implemented. 

When  required  by  EO.  1237Z  send 
copies  to  the  State  Single  Point  of 
Contact  or,  in  cases  where  a  State  has 
elected  not  to  establish  a  Single  Point  of 
Contact  die  State  offidal(s)  involved. 

|FR  Doc.  ae-lSS80  Filed  8-18-68;  8:45  am] 
BHXJNQ  OOK  S4W-11-H 
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DEPARTMEHT  OF  COMMERCE 

Agency  Intofmetton  Collectfon  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  tfie  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35), 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Delivery  Verification  Certificate. 

Form  Number  BXA-fl47P:  OMB  No. 
0094-0010. 

Type  oplequest-  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  500  respondents;  133  total 
reporting/ recordkeeping  hours  (125 
hours  Form  BXA-447P,  8  hours  for 
recordkeeping).  Average  time  per 
respondent  is  fifteen  minutes  for  Form 
ITA-647P. 

Needs  and  Uses:  Foreign  governments 
sometimes  require  U.S.  Importers  of 
strategic  coomiodities  to  furnish  their 
foreign  supplier  with  a  U.S.  Delivery 
Verification  Certificate  vaUdating  that 
the  commodities  shipped  to  the  U.S. 
were  in  fact  received.  This  procedure 
increases  the  effectiveness  of  controls 
over  exports  of  strategic  materials. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 

Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 

obtain  a  benefit 
ONtB  Desdk  Officer  Donald  Arbuckle. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  377-^71, 
Department  of  Commerce,  Room  6622. 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle.  OMB  Desk  Officer, 
Room  3206  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  August  15, 1909. 
EdwudMchds. 

Department  Clearance  Officer,  Office  of 

Management  and  Organization. 

[FR  Doc.  89-19563  Filed  8-18-89: 8:45  am] 
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collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35) 

Agency:  Bureau  of  Export 
Administration  (BXA). 
Title:  Approval  of  TViangular 
Transactions  Involving  Commodities 
Covered  by  a  U.Sk  Import  Certificate. 
Form  Number  Export  Administration 
Regulations.  9  761.2(a)(8),  (9),  OMB- 
0694-0009. 
Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 
Burden:  16  respondents,  9  reporting, 
recordkeeping  hours.  Approximate 
time  per  response  is  one-half  hour. 
Needs  and  Uses:  This  collection 
provides  a  means  to  authorize 
approved  imports  to  the  U.S.  to  be 
transhipped  to  attother  destination 
instead  of  being  Imported  to  the  U.S. 
as  approved  on  the  Import  Certificate. 
Affected  Public:  Business  or  other  for- 
profit  institutions,  small  businesses  or 
organizations. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 

obtain  a  benefit. 
OMB  Desk  Office:'Don&\A  Arbuckle, 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals.  (202)  377-3271, 
Department  of  Commerce,  Room  6622. 
14&  and  Constitution  Avenue,  NW.. 
Washington.  DC  2D230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Donald  Arbuckle.  OMB  Desk  Officer, 
Room  3208  New  Executive  Office 
BuUding.  Washington,  DC.  20503. 

Dated:  August  15, 1989. 
Edwaid  Michals, 

Departmental  Cleamnce  Officer,  Office  of 
Management  and  Organization. 
[FR  Doc.  80-19584  Filed  8-18-89: 8:45  am] 
iUWa  COOK  U10-C«Ni 


Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection. 

Burden:  77.980  responds  nU.  33.871 
reporting/recordkeeping  hours. 
Approximate  time  per  response  is  25 
minutes. 

;Veeds  and  Uses:  This  collection  is 
required  in  compliance  with  U.S.^ 
export  regulations.  The  information 
given  by  U.S.  exporters  provides  the 
basis  for  decisions  to  grant  export 
licenses  for  exports  of  goods  and 
technology  that  are  oontrolled  for 
reasons  of  national  security  and 
foreign  poHcy. 

Affected  Public:  Businesses  or  other  for- 
profit  institutions:  small  businesses  or 
organizations. 

Frequency:  On  occasion  and 
recordkeeping. 

Respondent's  Obligation:  Required  to 

obtain  or  retain  a  benefit. 
OMB  Desk  Officer  Dcnald  Arbuckle. 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals.  (202)  377-3271. 
Department  of  Commerce.  Room  6622, 
14th  and  Constitution  Ave..  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 

information  collection  should  be  sent  to 

Donald  Arbuckle,  OMB  Desk  Officer. 

Room  3208  New  Executive  Office 

Building.  Washington,  DC  20503. 
Dated:  August  15, 1969. 

Edward  Afichals. 

Departmental  Clearance  Officer.  Office  of 

Management  and  Organization. 

[FR  Doc  80-19585  Filed  B-l»-«9;  8:45  am) 

WUMQ  COOC  SSIO-CW-H 


Agency  Information  CoNectlon  I 
Review  by  the  Otilee  of  Menegement 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for  • 


Agency  inf ormafon  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  ef  Export 

Administratioa. 
Title:  Application  for  Export  License. 
Form  Number  Form  BXA-e22P,  OMB— 

0604-0005. 


Bureau  of  Export  AdmMatratlon 

[CaMNaOEE-1-88]  | 

WNfrted  Lange  and  1^  Computer 
Handlee  QmbH;  Order  Renewing 
Temporary  Denial  of  Export  PHvRegee 

The  Office  of  Export  Enforcement. 
Bureau  of  Export  Administration,  United 
States  Department  o{  Commerce 
(Department),  pursuant  to  the  provisions 
of  §  788.19  of  the  Export  Administration 
Regulations,  15  CFR  parts  788-799  (the 
Regulations],*  issued  pursuant  to  the 


>  ERactive  October  1.  lOS.  tibe  Export 
Adminittratioii  RagulatioiS  were  redeaignated  at  IS 
CFR  part*  786-799  (53  FR  $7751.  SeptemlwZS. 
1988).  The  tramfer  merely  changed  the  Bret  number 
of  eecfa  pert  Iran  "X  to  "T.  UntU  audi  time  ea  Ike 
Code  of  Federal  RegulalioM  ia  repobtiahad.  the 
RegulaUona  may  be  found  in  16  CFR  parte  r~  • 

(ises). 
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Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C:A.  2401-2420  (Supp. 
1989))  (die  Act),  has  asked  die  Assistant 
Secretary  for  Export  Enforcement «  to 
renew  an  order  temporarily  denying  all 
Umted  States  export  privileges  to 
Wilfried  Unge  (Unge),  individually  and 
domg  business  as  Purchasing  Pool 
Company  (PPC)  and  PPC  Computer 
Handles  GmbH  (PCH).  The  initial  order 
was  issued  on  April  20, 1988  (53  FR 
15253.  April  28, 1988).  It  was  renewed 
effective  June  20. 1988  (53  FR  23294.  June 
21. 1988).  and  was  renewed  again  on 

^^V^'  l^  f^  ™  32639.  August  26. 
1988).  October  18. 1988  (53  FR  43249. 
^tober  26. 1988).  December  17. 1988  (53 
FR  52207.  December  27. 1988)  and 
February  15. 1989  (54  FR  7459.  February 
21. 1989). 

In  its  renewal  request  of  July  25. 1989. 
the  Departinent  states  tiiat.  since  die 
time  die  initial  temporary  denial  order 
was  issued,  and  for  much  of  the  time  tiie 
renewals  have  been  in  effect,  the 
Department  has  conducted  an 
investigation  into  Lange's  dealings  in 
U.S.-origin  commodities.  The 
Department  expects  a  final  resolution  of 
this  matter  In  the  not  too  distant  fuhire. 

The  Department  continues  to  beUeve, 
however,  diat  Lange's  past  pattern  of 
conduct  demonstrates  that  there  is  a 
likelihood  tiiat  he  will  commit  future 
violations  of  die  Act  and  die 
Regulations.  Accordingly,  for  die 
reasons  set  forth  below,  die  Department 
beheves  diat.  until  diis  matter  is  finally 
resolved,  Lange's  export  privileges 
should  continue  to  be  temporarily 
denied. 

First,  die  Department  states  diat.  on 
numerous  occasions  since  die  end  of 
1985.  Lange  has  reexported,  widiout  die 
required  reexport  audiorization.  U.S.- 
origin  computers  which  are  contixiUed 
for  reasons  of  national  security  from 
West  Germany  to  Austila.  Yugoslavia 
and  Hungary. 

The  Department  also  asserts  diat 
Lange  has  provided  it  widi  false  and 
misleading  information.  Specifically,  in 
response  to  a  request  from  die 
Department  diat  Lange  identify  die  firms 
who  purchased  U.S.-origin  equipment 
from  him,  Lange  provided  the 
Departinent  widi  false  invoices  in  an 
effort  to  hide  die  fact  diat  he  had 
reexported  conht)lled  U.S.-origin 
commodities  ttom  West  Germany 
widiout  die  required  reexport 
authorization. 
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*  h  accordance  with  Department  OiganjzaUoa 
Ord«  tO~i  dated  March  23. 1988.  the  Aaaiatant 
Seoetary  for  Export  Enforcement  ia  now  the 
Department  offidai  who  iaauet  and  renewa 
temporary  denial  ordera. 


In  addition,  die  Department  states 
diat  a  conb-ast  for  two  U.S.-origin 
computers,  which  are  contix)lled  for    . 
reasons  of  national  security,  exists 
between  PPC  and  a  Crechoslovakian 
foreign  trading  firm.  The  Department 
also  believes  diat  Lange  and  PPC  may 
have  attempted  to  fulfiU  diet  contract  by 
tiying  to  obtain,  under  die  name  of  PPC 
Computer  Handles  GmbH,  two  U.S.- 
origin  DEC  VAX  8350  computer  systems 
from  a  supplier  in  die  United  Kingdom. 
The  Department  continues  to  believe 
that  Lange's  past  activities  establish 
diat  die  violations  of  die  Act  and  die' 
Regulations  which  Lange  is  suspected  of 
having  committed  were  deUberate  and 
covert  and  are  likely  to  occur  again 
unless  appropriate  action  is  taken  to 
reduce  die  likeldiood  diat  Lange.  PPC. 
and  PCH  can  continue  to  acquire  U.S.- 
origin  goods  eidier  inside  or  outside  of 
die  United  States.  In  addition,  die 
Department  believes  diat  renewal  of  die 
temporary  denial  order  is  necessary  to 
give  notice  to  companies  in  the  United 
States  and  abroad  diat  diey  should 
cease  dealing  widi  Lange.  PPC.  and  PPC 
Computer  Handles  GmbH  in 
ti-ansactions  involving  U.S.-origin  goods. 

Therefore,  based  on  die  showing 
made  by  die  Department  in  its  request 
for  renewal,  which  neidier  Lange.  PPC. 
nor  PCH  has  opposed.  I  find  diat  an 
order  temporarily  denying  export 
privUeges  to  Lange.  PPC.  and  PCH  is 
necessary  in  die  public  interest  to 
prevent  an  imminent  violation  of  die  Act 
and  die  Regulations  and  to  give  notice  to 
companies  in  die  United  States  and 
abroad  to  cease  dealing  with  Lange. 
PPC,  and  PCH  in  goods  and  technical 
data  subject  to  die  Act  and  die 
Regulations  in  order  to  reduce  the 
substantial  lUcelUiood  diat  Lange.  PPC. 
and  PCH  will  continue  to  engage  m 
activities  which  are  in  violation  of  die 
Act  and  die  Regulations. 
Accordingly,  it  is  hereby  Ordered 
I.  All  outstanding  validated  export 
licenses  in  which  Wilfried  Lange. 
Purchasing  Pool  Company,  or  PPC 
Computer  Handles  GmbH  appear  or 
participate,  in  any  manner  or  capacity. 
are  hereby  revoked  and  shall  be 
returned  forthwidi  to  die  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Lange's.  PPCs,  and  PCH's 
privUeges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to.  distribution  licenses,  are 
hereby  revoked. 

n.  Respondente  WUfiied  Lange, 
Purchasing  Pool  Company  and  PPC 
Computer  Handles  GmbH.  aU  widi  an 
address  at  AM  Stelg  3. 8913  Schondorf. 
Federal  Republic  of  Germany,  dieir 


successors  or  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  hereby  denied  all  privUeges 
of  participating,  directiy  or  indfrecdy,  in 
any  manner  or  capacity,  in  any 
transaction  involving  commodities  or 
technical  data  exported  or  to  be 
exported  ftwm  die  United  States,  in 
whole  or  in  part,  or  diat  are  odierwise 
subject  to  die  Regulations.  Widjout 
limiting  die  generality  of  die  foregoing, 
participation,  eidier  in  die  United  States 
or  abroad,  shall  include  participation, 
direcdy  or  indirecdy.  in  any  manner  or 
capacity:  (a)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  die 
Department  (b)  in  preparing  or  filing 
with  die  Departinent  any  export  license 
application  or  reexport  audiorization,  or 
any  document  to  be  submitted 
dierewidi.  (c)  in  obtaining  or  using  any 
validated  or  general  export  license  or 
odier  export  contiul  document,  (d)  in 
carrying  on  negotiations  widi  respect  to. 
or  m  receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing  of. 
m  whole  or  in  part,  any  commodities  or 
technical  data  exported  from  die  United 
States,  or  to  be  exported,  and  (e)  in 
financing,  forwan^,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data.  Such  denial  of  export 
privileges  shall  extend  only  to  diose 
commodities  and  technical  data  which 
are  subject  to  die  Act  and  the 
Regulations. 

in.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privUeges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  widi  which  Lange. 
PPC.  or  PCH  is  now  or  hereafter  may  be 
related  by  affiliation,  ownership, 
conti-ol.  position  of  responsibility,  or 
other  connection  in  the  conduct  of  b-ade 
or  related  services. 

IV.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whedier  in  die  United 
States  or  elsewhere,  widiout  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing 
shaU.  widi  respect  to  U.S.-origin 
commodities  and  technical  data,  do  any 
of  die  foUowing  acts,  direcdy  or 
indirecdy.  or  carry  on  negotiations  widi 
respect  thereto,  in  any  manner  or 
capacity,  on  behalf  of  or  in  any 
association  widi  Lange,  PPC,  or  PCH  or 
any  related  party,  or  whereby  Lange, 
PPC.  or  PCH  or  any  related  party  may 
obtain  any  benefit  dierefiom  or  have 
any  interest  or  participation  dierein. 
direcdy  or  indirecdy:  (a)  Apply  for. 
obtain,  transfer,  or  use  any  license. 
Shipper's  Export  Declaration.  bUl  of 
lading,  or  odier  export  conhxil  document 


Fedafal  Regtoter  /  Vol.  54.  No.  160  /  Monday.  August  21.  1989  /  Notices 


relating  to  any  export,  reexport 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  in 
whole  or  in  part,  or  to  be  exported  by. 
to.  or  for  Lange.  PPC.  or  PCH  or  any 
related  party  denied  export  privileges; 
or  (b)  order,  buy.  receive,  use.  sell 
deliver,  store,  dispose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment,  or  diversion  of  any 
commodity  or  technical  data  exported  or 
to  be  exported  from  the  United  States. 
V.  In  accordance  with  the  provisions 
of  i  78B.19(e)  of  the  Regulations.  Lange. 
PPC  or  PCH  may,  at  any  time,  appeal 
this  temporary  denial  order  by  filing 
with  the  Office  of  Administrative  Law 
Judges,  U.S.  Department  of  Commerce, 
Room  H-67ie.  14th  Street  and 
Constitution  Avenue.  NW..  Washington. 
DC  20230.  a  fiill  written  statement  in 
support  of  the  appeal 

VL  This  order  shall  remain  in  effect 
for  180  days. 

VIL  In  accordance  with  the  provisions 
of  S  78ai9(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temporary  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  data.  Lange.  PPC 
or  PCH  may  oppose  a  request  to  renew 
this  temporary  denial  order  by  filing  a 
written  submission  with  the  Assistant 
Secretary  for  Export  Enforcement  which 
must  be  received  not  later  than  seven 
days  before  the  expiration  date  of  this 
order. 

A  copy  of  this  order  shall  be  served 
on  Lange.  PPC  and  PCH  and  this  order 
shall  be  published  in  the  Federal 
Register. 

Effective  Date:  August  14. 1969. 
KMUMth  A.  Cutthaw. 
Acting  Anintont  Secretary  for  Export 
Enforcement. 
[FR  Doc.  8&-19513  Filed  8-18-89;  8:45  ami 


fiber,  silk  blend  and  other  vegetable 
fiber  textiles.) 

Genera]  Session:  1«:30  a.m.  Review  of 
import  trends,  international  activities, 
report  on  conditions  In  the  market  and 
other  business. 

Executive  Session:  IIKX)  a.m. 
Discussion  of  matters  properly  classified 
under  Executive  Order  12356  (3  CFR. 
1982  Comp.  p.  166)  aad  listed  in  5  U.S.C. 

552b{c)(l).     .,.,,. 

The  general  sessiop  will  be  open  to 
the  public  with  a  limited  number  of 
seats  available.  A  Notice  of 
Determination  to  cloae  meetings  or 
portions  of  meetings  to  the  public  on  the 
basis  of  5  U.S.C.  552b(c)(l)  has  been 
approved  in  accordance  with  the 
Federal  Advisory  Committee  Act  A 
copy  of  the  notice  is  available  for  public 
inspection  and  copying  in  the  Central 
FacUity  Room  H6628.  U.S.  Department  of 

Commerce.  (202)  377-3031. 
For  further  information  or  copies  of 

the  minutes,  contact  Alfreds  Clark 

Burton  (202)  377-37$7. 
Dated:  August  15. 1988. 

Aug^D.TaiitUlo. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreement*. 

[FR  Doc  89-19687  Filsd  8-17-89;  11:30  am) 
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California.  Riverside.  CA  92521. 
Instrument  XY  Laser  Raman 
Spectrometer.  Manufacturer  Dilor. 
France.  Intended  Use:  See  notice  at  54 
FR  7972.  February  24. 1919.  Reasons  For 
This  Decision:  The  foreign  instrument 
provides  an  integrated  system  capable 
of  multichannel  operation  from  low  to 
high  resolution  and  sequential  scanning 
at  high  resolution  with  a  cooled  optical 
multichannel  detector.  Advice 
Submitted  By:  National  Institutes  of 
Health,  July  5. 1989. 


Intfntlonrt  TrMl*  AdrnkiMration 

Importora  and  R»f  af  Taxtlte 
AdvlMry  CommttiM;  PwtMly  CloMd 


A  meeting  of  the  Importers  and 
Retailers'  Textile  Advisory  committee 
will  be  held  on  Thursday.  August  31, 
1989,  Herbert  C  Hoover  Building.  Room 
H-B841. 14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 
(The  Committee  was  established  by  the 
Secretary  of  Commerce  on  August  13. 
1963  to  advise  Department  officials  of 
the  effects  on  import  markets  and 
retailing  of  cotton,  wool  and  man-made 


U.S.  DOE,  ArgonM  National 
Uboratory;  ConstHdatad  Daciaion  on 
Applicationa  for  Duty-Fraa  Entry  of 
Sdantlficlnatrumanta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational  Scienlific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  8»^1. 80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5KX)  p.m.  in  Room  1523, 
U.S.  Department  at  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number,  89-057.  Applicant: 
U.S.  Department  of  Energy.  Argonne 
National  Laboratory,  Argonne.  IL  60439- 
4812.  Instrument  Raman  Spectrometer 
with  Microscope  Attachment. 
Manufacturer  Jokin-Yvon.  France. 
Intended  Use:  See  notice  at  54  FR  9076. 
March  3. 1989.  Reasons  For  This 
Decision:  The  foreign  instrument 
provides  a  double  grating  and  a  focal 
length  of  1.0  m  and  is  capable  of 
obtaining  spectra  within  5.0  cm-*  of  the 
514.5  nm  laser  line  used  for  excitation. 
Advice  Submitted  By:  National  Institute 
of  Standards  and  Technology.  July  5. 
1989. 

Docket  Numbar  89-^»l.  Applicant 
The  Regents  of  the  University  of 


Docket  Number  89-009.  Applicant 
University  of  Texas  Medical  School. 
Houston.  TX  77030.  Instrument  High 
Precision  Digital  Scannkig  Device. 
Manufacturer  Institute  for  Biomedical 
Technology.  Switzerland.  Intended  Use: 
See  notice  at  54  FR  11990.  March  23. 
1980.  Reasons  For  This  Decision:  The 
foreign  instrument  proi4des  an  image 
resolution  of  2048  X  3000  picture  points 
with  up  to  4000  grey  levels.  Advice 
Submitted  By:  National  Institutes  of 
Health.  July  5, 1989. 

Docket  Number  80-072.  Applioint 
Yale  University  School  of  Medicine. 
New  Haven,  CT  06510-8002.  Instrument 
Free  Flow  Electrophoresis  with  Optical 
Scanned.  Model  Elphor  Vap  22. 
Manufacturer  Bender  ft  Hobein,  West 
Germany.  Intended  Use:  See  notice  at  54 
FR  11992,  March  23. 19B9.  Reasons  For 
This  Decision:  The  foreign  instrument 
can  collect  15  distinct  fractions  over  a 
separation  distance  of  1.0  centimeter 
rapidly  and  at  a  controlled  temperature 
of  +4  to  4-25  degrees  centigrade. 
Advice  Submitted  By:  National 
Institutes  of  Health.  July  5. 1989. 

Docket  Number  8»4)75.  Applicant 
Vanderbilt  University  School  of 
Medicine,  Nashville.  TN  37230-0146. 
Instrument  Rapid  Kinetics  Instrument 
Model  QFM-5.  Manufacturer  Bio-Logic. 
France.  Intended  Use:  See  notice  at  54 
FR  11992.  March  23. 1989.  Reasons  For 
This  Decision:  The  foreign  instrument 
provides  five  independently 
programmable  syringes  including  the 
waste  syringe,  permitting  use  with 
smalll  reagent  samples.  Advice 
Submitted  By:  National  Institutes  of 
Health.  July  5. 1989. 

Docket  Number  89-085.  Applicant 
Purdue  University.  Ufayette.  IN  47907. 
Instrument  Time-of-Flight  Mass 
Spectrometer.  Model  BIOION  20. 
Manufacturer  Bio  Ion  Nordic  AB, 
Sweden.  Intended  Uie:  See  notice  at  54 
FR  13407.  April  3. 1918.  Reasons  For 
This  Decision:  The  foreign  instrument 
provides:  (1)  a  plasma  desorption 
source.  (2)  mass  range  to  2a000.  and  (3) 
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rapid  scan  and  time^if-fU^t 
capabilities.  Adritx  Submitted  By 
National  Institutes  of  Healdi.  July  5. 
1989.  'J    y*. 

Docket  Number:  89-087.  Applicant 
West  Virginia  University,  Moraantown, 
WV  26505-6108.  Instrument  Insect 
Suction  Ttap  Model  Vl-12". 
Manufacturer  Burkark  Manufacturing 
Co.  Ltd..  United  Kingdom.  Intended  Use: 
See  notice  at  54  FR  13406.  April  3, 1989. 
Reasons  For  This  Dedsioa:  The  foreign 
instrument  can  sample  1908  cubic 
meters  of  air  pv  second  and  sagn^te 
the  catch  into  hourly  samples.  Advice 
Submitted  By:  National  Institutes  of 
Health.  July  5. 1989. 

Docket  Number  89-094.  Applicant 
University  of  Hawaii  at  Manoa. 
Honolulu.  HI  96822.  Instrument 
Ultrasonic  Interferometer. 
Manufacturer  Anutecfa  Pty..  Ltd. 
Australia.  Intended  Use:  See  notice  at  54 
FR  13726.  April  5. 1989.  Reasons  For 
This  Decision:  The  foreign  instrument 
provides  meaturement  of  elastic  wave 
travel  times  in  the  range  of  a5  to  1.0  us 
at  10  to  500  MHz  under  extremely  high 
temperatures  and  pressures.  Advice 
Submitted  By:  National  Institute  of 
Standards  and  Technology.  June  3a 
1989. 

Docket  Number  80-098.  Applicant 
Woods  Hole  OceanogrsiAic  Institution. 
Woods  Hole.  MA  02543.  Instrument 
Seasoar  Vrfiide  with  Hydraulics. 
Controller.  Cable  and  Windi. 
Manufacturer  Chelsea  Instruments. 
United  Kingdom.  Intende(fUse:  See 
notice  at  54  FR  13726,  April  5.  lOHa 
Reasons  For  This  Decision:  The  foreign 
article  is  capable  of  continuous  cycling 
between  depths  as  great  as  450  m  and 
the  ocean  surface  with  faired  cabling 
and  compatible  winch.  Advice 
Submitted  By:  National  Oceanic  and 
Atmospheric  Administration.  June  23, 
1989.  Comments:  None  received. 
Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument  for  such  pajposes  as  each  is 
mtended  to  be  used,  is  being 
manufactured  in  the  United  States.  The 
National  Institutes  of  Healtii  and 
National  Institute  of  Standards  and 
Technology  advice  diat  (1)  the 
capabiHtiee  <tf  each  of  the  foreign 
"Mtwments  dascribHl  above  are 
pertineot  to  each  appHcanf  a  intended 
puipose  and  (2)  they  know  of  no 
domestic  instnunant  or  apparatus  of 
equivalent  acientifio  vehie  fbr  the 
intended  uae  of  each  insttoment 
We  know  of  no  other  inatmment  of 


apparatus  being  manu&ctored  in  die 

United  States  whldi  is  of  equivalent 

scientific  value  to  any  of  tiie  forei^ 

instmments. 

Frank  W.  Gtael, 

Director.  Statutory  Import  Progmms  Staff. 

[PR  Doc.  8B-19514  Filed  8-18-80: 8;46  am] 
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We  know  of  na  domestic  aeceesories 
which  can  be  reedOy  adapted  to  the 
previously  fanported  nwtnnnents. 
Frank  W.  Qeat 

Director,  Statutory  Import  Pragmms  Staff. 
[FR  Doc.  80-19515  FUed  8-18-89;  845  am] 
BiujNG  cooE  Mie-oe-ai 
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Entry  of 
Inatrumania 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  die 
Educational,  Sdentific,  and  Cultural 
Materials  Importatimi  Act  of  19Q6  (Pub 
L.  a0-65t  80  Stat  887;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW..  Washington. 

Docket  Number  89-067.  Applicant 
Boston  College.  Chestnut  Hill  MA 
02167.  Instrument  Z  Computer  Interfaces 
and  Software.  Models  1401  and  170a 
Manufacturer  Cambridge  Electiwnic 
Design,  United  IQngdom. 

Docket  Number  89-088.  Applicant 
Cleveland  Metit)politan  General 
Hospital.  Cleveland,  OH  44109- 
Instrument  Fluroescence  Lifetime 
Instrument  Upgrade.  Manufacturer 
Edinbrugh  Instruments,  Ltd.,  United 
Kingdom. 

Docket  Number  89-089.  Applicant 
Cuyahoga  County  Hospital  Foundation, 
Cleveland.  OH  44109.  Instrument 
Photomultipller  Tube.  Manufacturer 
Edinburgh  Insbrunents,  Ltd..  United 
Kingdom. 

Intended  Use:  See  notice  at  54  FR 
13725.  April  5. 1989.  Advice  Submitted 
By:  National  Institutes  of  Healtii.  July  5. 
1989.  ' 

Comments:  None  received.  Decision: 
Approved.  No  insbiiment  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  die  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  die  United 
States.  Reasons:  These  are  cnnpatible 
accessories  for  instnunents  previottsly 
in^iorted  for  die  use  of  tiie  applicants.  In 
each  case,  the  instrument  and  accaasory 
were  made  by  the  amne  manufactorer. 
NIH  advvBS  us  tiiat  die  accessories  ate 
pertinent  to  die  Intaided  uses  mid  diat  it 
knows  of  no  comparable  domestic 
accessorjes. 


lliis  decision  ia  msde  pursuant  to 
section  6(c)  of  tiie  Educational 
Scientific  and  Cnltaral  Meteriab 
Importation  Act  of  1966  (PiA.  L  89-651 
80  Stat  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5.00  pjn.  in  Room  2841.  U.S. 
Department  of  Commerce.  14tii  and 
Constitution  Avenue.  NW..  Washington. 

Docket  Number  89-148.  Applicant 
California  Institute  of  Tecbiokj^. 
Pasadena.  CA  91125.  Insttwnmtt 
Primary  Beam  Tkvnaport  Syetem. 
Manufacturer  Cameca  Instruments. 
France.  Intended  Use:  See  notice  at  54 
FR  2350a  June  1, 1888. 

Comments:  None  received.  Decision: 
Approved.  No  mstrument  of  equivalent 
scientific  velue  to  the  foreign 
instrument  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  die  use  of  die  applicant  The 
instrument  and  accesaory  were  made  by 
the  same  manufacturer.  The  acoeseary  is 
pertinent  to  the  mtended  uses  and  we 
know  of  no  comparable  domestic 
accessory. 
Frank  W.Cnal, 

Director.  Statutory  Impmt  Prograna  Staff 
[FR  Doc.  80-19518  Filed  8-18-80;  8:45  am] 
BiLum  ooec  ss« 


CariatonCoiiogo; 
DutH^raa  Entry  of 
Inatniinanta 


for 


Pursuant  to  section  6(c)  of  die 
Educational  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instruments  of  equivalent 
scientific  value,  for  the  purposes  for 
which  tiie  Instruments  ^own  bebw  art 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Comments  must  codiply  with 
§  301.5(a}  (3)  and  (4)  of  tiw  regulations 
and  be  filed  witfrfn  20  days  witii  the 
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Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:90  a.m.  and  5:00 
p.m.  in  Room  2841,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW.,  Washington.  DC 

Docket  Number  89-053R.  Applicant 
Carieton  College,  Department  of 
Chemistry,  One  North  College  Street 
Northfield.  MN  55057.  Instrument:  Laser 
System  (Exdmer  Laser  and  Exdmer- 
Pumped  Dye  Laser).  Manufacturer 
Lumonics,  Canada.  Original  notice  of 
this  resubmitted  application  was 
published  in  the  Federal  Register  of 
March  3, 1988. 

Docket  Number  88-205R.  Applicant- 
USDA-ARS,  Beltsville  Agricultural 
Research  Center,  BARC-West  Building 
050,  Room  loa  Beltsville.  Md  20705. 
Instrument:  NMR  Spectrometer.  Model 
MSLr^OO  (System  C).  Manufacturer 
Bruker  Analytische  Messtechnik,  West 
Germany.  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  RegUter  of  June  17, 1988. 

Docket  Number  88-206R.  Applicant 
USDA-ARS,  Eastern  Regional  Center, 
600  East  Mermaid  Lane,  Philadelphia, 
PA  19118.  Instrument  NMR 
Spectrometer,  Model  MSLr^OO  (System 
A).  Manufacturer  Bruker  Analytische 
Messtechnik.  West  Germany.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Federal  Register  of 
June  17. 1988. 

Docket  Number  88-207R.  Applicant 
USDA-ARS,  Northern  Regional  Center, 
1815  North  University  Street  Peoria,  IL 
61804.  Instrument  NMR  Spectrometer, 
Model  MSL-300  (System  D). 
Manufacturer  Bruker  Analytische 
Messtechnik,  West  Germany.  Original 
notice  of  this  resubmitted  application 
was  published  in  the  Fedoil  Regbter  of 
June  17, 1988. 

Docket  Number  89-200.  Applicant 
U.S.  DOE/Argoime  National  Laboratory, 
9700  Soutii  Cass  Avenue,  Argonne,  IL 
60439.  Instrument  Electron  Microscope, 
Model  lEM-200  FX/SEG.  Manufacturer 
Jeol,  Japan.  Intended  Use:  Studies  of 
high  nuclear  waste  glass  that  has  been 
reacted  with  water  under  conditions 
relevant  to  long-term  disposal  in  a 
repository.  1^  phases  identified  during 
the  investigations  are  needed  input  to 
the  modeling  of  the  glass  reaction.  The 
objective  is  to  model  glass  reaction  over 
a  laooo  year  period.  Application 
received  by  Commissioner  of  Customs: 
July  25. 1980. 

Docket  Number  89-201.  Applicant 
Texas  A  ft  M  University.  Chemistry 
Department  College  Station.  TX  77843. 


Instrument  X-Ray  Kiotoelectron 
Spectrometer,  Model  MAX-100. 
Manufacturer  Leybold,  West  Germany 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  metallic  and  non- 
metaUic  solid  catalysts  and  absorbents, 
electrode  surfacesi  polymer,  ceramics, 
and  single  metal  crystals.  Experiments 
will  involve  pretreatment  of  samples 
under  controlled  temperatxire  and  gas 
pressure  conditions  in  a  dedicated 
chamber,  unattended  long-term 
acquisition  of  photoelectron  spectra  of 
one  or  more  chemical  surface  species  in 
a  sample,  including  quantitative 
monitoring  of  sample  charging  effects, 
depth  profiling  of  sampels  by  both 
angle-resolved  X9S  data  collection  and 
surface  sputtering,  and  ion  scattering 
spectroscopy  studies  of  surface  species. 
In  addition,  the  instrument  will  be  used 
in  Chemistry  491  end  601,  two  courses 
designed  to  famiUari2e  students  with  the 
techniques  and  methodology  of  modem 
chemical  research.  Application 
Received  by  Commissioner  of  Customs: 
July  27. 1989. 

Docket  Numbm:  89-202.  Applicant 
Massachusetts  Institute  of  Technology. 
Center  for  Materials  Science  and 
Engineering,  77  Massachusetts  Avenue, 
Room  13-2098,  Cambridge,  MA  02139. 
Instrument  Electron  Microscope,  Model 
EM-002B.  Manufacturer  Akashi  Beam 
Technology,  Japan.  Intended  Use: 
Studies  of  microstructxu«s  on  atomic 
scale  of  steels,  advanced  ceramic 
materials,  semiconductor  materials, 
composite  materials  and  combustion 
products.  The  objectives  of  the  research 
are  to  relate  the  microstructure  to 
macroscopic  properties  to:  validate 
theories  of  structxire  of  materials; 
determine  the  effects  of  processing 
parameters  on  structtire  and  properties; 
and  to  provide  empirical  data  on  the 
structure  of  materials.  The  instrument 
will  also  be  used  for  educational 
purposes  in  the  courses  3.081,  Materials 
Characterization  and  3.30,  Transmission 
Electron  Microscopy.  Application 
Received  by  Commissioner  of  Customs: 
July  28, 1988. 

Docket  Number  89-203.  Applicant 
University  of  Nebraska-Lincoln,  14th  ft 
R  Streets,  Lincoln,  NE  68588-0304. 
Instrument  Time-Domain  Fluorescence 
Spectix>meter,  Model  lOOT. 
Manufacturer  Edinburgh  Instruments, 
United  Kingdom.  Intended  Use:  Studies 
of  biological  and  organic  material  and 
their  photodiemical  reactions.  Students 
will  follow  die  reactions  of  these 
fluorescent  materials  in  die  light 
activated  state  by  monitoring  the 
fluorescence  ia  idtrafast  time  scale 
(nanosecond  to  picosecond  range).  The 
objective  of  these  studies  is  to  elucidate 


how  light-activated  materials  undergo 
reactions,  especially  those  involved  in 
light-sensitive  sensor  molecides  in 
biological  systems.  Application 
Received  by  Commisaoner  of  Customs: 
July  28, 1989. 
Frank  W.Cnel 

Director,  Statutory  Impart  Programa  Staff. 
[FR  Doc  8&-19517  Filed  B-18-88;  B:45  am] 
MUMa  COOE  MW-OMI 


Harlem  Hospital,  et  m  ConeoHdated 
Decision  on  Applcsfons  for  Dirty-Free 
Entry  of  Electron  Mieroscopet 

This  is  a  decision  oonsolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientiflc,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651, 80  Stat  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  1523, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number  89-127.  Applicant 
Hariem  Hospital  New  York,  NY  10037. 
Instrument  Electron  Microscope,  Model 
EM  109T.  Manufacturer  Carl  Zeiss, 
West  Germany.  Intended  Use:  See 
notice  at  54  FR  18600.  May  2. 1989. 
Instrument  Ordered:  November  29, 1988. 

Docket  Number  88-130.  Applicant 
Johns  Hopkins  University,  Baltimore, 
MD  21205.  Instrument  Electron 
Microscope,  Model  CM  12T. 
Manufacturer  N.V.  Wiilips,  The 
NeUieriands.  Intended  Use:  See  notice  at 
54  FR  18690,  May  2, 1989.  Instrument 
Ordered:  February  16, 1989. 

Docket  Number  89-140.  Applicant 
University  of  California,  San  Francisco, 
CA  94143.  Instrument  Electron 
Microscope,  Model  |EM-100CXII. 
Manufacturer  JEOt,  Japan.  Intended 
Use:  See  notice  at  54  FR  22000,  May  22, 
1989.  Application  Received  by 
Commissioner  of  Customs:  April  20, 
1989. 

Docket  Number  69-141.  Applicant 
Wright  State  University,  Dayton,  OH 
45435.  Instrument  Electron  Microscopt:, 
Model  JB^lOOCXn.  Manufacturer 
JEOL,  Japan.  Intended  Use:  See  notice  at 
54  FR  2200a  May  22. 1989.  Instrument 
Ordered:  March  24, 1989. 

Docket  Number  89-148.  Applicant 
University  of  Arizona.  Tucson.  AZ 
85724.  Instrument  Electron  Microscope. 
Model  CM12/STEM.  Manufacturer  N.V. 
Philips.  The  Netherlands.  Intended  Use: 
See  notice  at  54  FR  23509,  June  1. 1988. 
Instrument  Ordered:  February  23, 1989. 

Comments:  Non*  received.  Decision: 
Approved.  No  instrument  of  equivalent 


scientific  value  to  the  foreign 
instrumoit  for  such  fnuposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  die  United 
States  at  die  time  die  inatrumenta  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  kmnrcrfno  CTEM,  or  any ' 
other  instrmnent  suited  to  diese 
purjhwes.  which  was  being 
manufactured  in  die  United  States  eitfier 
at  the  time  of  order  of  each  instrument 
or  at  die  time  of  receipt  of  applicatira 
by  die  U.a  Customs  Service. 
Pnnk  W.  Cnel, 

Director,  Statutory  Import  Programa  Staff. 
[FR  Doc.  89-19518  Rled  8-18-89;  8:45  am] 
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Purdue  University;  AppNeatlons  for 
pwty+r^eOitryofSdentfllc 
Insti  uiiieiits 

Pursuant  to  section  6(0)  of  die 
Edocational.  Scientific  and  Cultural 
Materials  bnpartation  Act  of  1986  (Pub. 
L.  89-651: 80  Stat  897: 15  CFR  301).  wo 
uvite  ccmunents  on  die  question  of 
whether  instiumenta  of  equivalent 
scientific  vahn;  for  the  purpoias  for 
which  die  instruments  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  die  United  States. 

Comments  must  conqdy  with 
S  301.5(a)  (3)  «Bd  (4)  of  die  r^ulatiooa 
end  be  filed  within  20  days  wiUi  die 
Statutory  Import  Propsms  Staff,  U.S. 
Departmsat  of  Commerce.  Washington. 
DC  20230.  Applicationsmay  bir^ 
examined  betwen  8A)  ajn.  and  5KXI 
pm.  in  Room  2841.  U.a  Department  of 
Commerce,  14di  andConstitntion 
Avenue.  NW.,  Waahingon,  DC 

Docket  Number  ao-OSSR.  Applicant 
Purdue  University,  West  Lafayette,  IN 
47907.  Instrament  Mass  Spectrometer 
and  Data  System,  Model  MS-2S. 
Manufacturer  Kratoa,  United  Kingdom. 
Original  notice  o£  dds  rssubmitted 
application  was  publiijiad  in  the  Fedval 
Register  of  January  31. 1989. 

Docket  Number  89-181.  Applicant 
University  of  Callfbmia  at  Davia. 
Department  of  Geology,  Etevis.  CA 
95616.  Irtetrumettt  Mass  Spectrometer, 
MAT  251.  Manufacturer  Finnigan  MAT, 
West  Germany.  Intended  Use:  The 
instrument  wiD  be  used  in  experiments 
to  examine  natural  iaotopic  variations 
with  formation  temperatures  and 
infilta-ation  histories  of  rocks  and  fossils. 
Biological  experiments  win  principally 
examine  the  water  balance  of  animals 
and  planU.  In  addition,  die  inabiunent 


will  be  used  in  scheduled  introductory 
geology  Cannes  f(»  demoaatratkn 
puiposes  and  in  advuMedgeoiagv 
courses  for  laboratory  exaiciaat. 
App^caUan  Recmved  by  Commiauoaer 
of  Customs:  July  7, 1989. 

Docket  Number  88-183.  AfpHeanL 
Usivasity  of  Califdnia  at  Sont^i 
Barbara,  Dep«tmeBt  of  Chaaistry. 
Santa  Barbara,  CA  93106.  ImtnuaeaL- 
Electwm  Spin  Resonance  S^ectrometw, 
Model  ESP  300-10/7.  MaaufoBtuim: 
Bruker  Instrmnents.  West  Germany. 
Intended  Use:  The  instrument  will  be 
used  to  carry  out  a  variety  of  research 
projects  including: 

(1)  Studies  ofthe  mechanims  of 
biochemically  important  oxidation 
reduction  reactions  and  the  ehicidation 
of  the  structures  of  intermediates. 

(2)  Bioinorganic  chemistry,  bodi  bom 
me  standpoint  of  metallo>protein  studies 
and  small  molecule  investigation* 
designed  to  mimic  a  metal-mediated 
biological  process. 

(3)  Design,  synthesis  and 
characterization  of  new  microporous 
hosts  and  microcomposite  materials  for 
use  in  electronic  material  development 

(4)  Solution  studies  required  for 
charactCTization  of  ferromagnetic  metal 
molecular  intermediates. 

(5)  Two  areas  of  mechanistic 
inotgank:  chemistry,  (a)  die 
photoreactions  of  metal  complexes  and 
(b)  die  homogeneous  catalysis  of  snail 
molecule  reactions. 

(6)  Study  of  protein  confimnation  in 
solution. 

(7)  Low  tmnperature  BSR 
spectroeeopy  »q;wzin>enta  in  an  effort  to 
actually  detect  die  diyls  as 
intermediates  ud  to  study  the 
temperature  dependency  of  die  nectra. 

(8)  ESR  stiidies  of  reduced  ordio- 
metalated  otnnptexes. 

The  instrament  wiD  also  be  used  in 
the  course  Chemistry  598.  EMrected 
Readins  and  Researdi  for  student 
research  for  Masters  or  PhJ).  degree. 
Application  Reived  by  Commissioner 
of  Customs:  Jidy  10. 1989. 

Docket  Number  89-184.  Applicant 
University  of  North  Carolina  at  Chapel 
liill,  CB  lioa  Chapel  Hill  NC  27598- 
1100.  Inatrumeat  FUR  Interferometer 
Sy|tem.  Model  OA3.16.  Manufacturer 
Bomem.  Canada.  Intended  Use:  The 
instrument  will  be  used  in  the 
investigatioa  of  (a)  small  gas  piiase 
molecules  such  aa  ammonia,  ethylene 
and  cyanogen:  (b)  metallo-oiganic 
compounds  of  the  early  transitian 
metals:  (c)  synthetic  peptides  and 
protttns  and  (d)  electroactive  films  and 
solid  state  electrodes^  The  vibrational 
spectra  of  the  various  materials  '•vill  be 
measured  in  a  san^le  dependent 


mumec  yielding  stBBctand  and  dynamic 
ia&vBMtian  aboat  lbs  mataitel  «f 
ph3/isioaI  process  orialsnsLBdaoeltaBal 
uses  will  indada  tiaini^,padaata 
studenta  aadpoatdodasy  aModataa  fat 
various  stais  ef  dw.ert  >-*>-*<irts 
Af^lioatioa  Raoaimadbf  Qmtmimionet 
of  CuMtomK  July  10, 1980. 

Docket  f^uHberrW^tn.  Ap/Oiemt 
Lddgji  Univwsity.  Phyaics  Department 
#18.  Beddebem.  PA  lOOIS:  Iimtrutaeat 
FITR  Spectrometer.  Model  DA3.1& 
Manufaetanr  Bomem.  Canede. 
Intended  Use:  The  fatstrement  wUI  be 
used  for  investigatfng  elemental  and 
compound  senucenduutors  end  dieir 
alloys.  BxperimeBts  indode  inf^Bied 
absorption,  photohmdnescenoe  end 
photodiemud  iooiz^ion  stadies  of  the 
electitmic  and  vibiatioaal  properties  of 
defect*  in  semioondaetars.  In  »^Ht?B. 
die  instrument  wdl  be  need  by  padoate 
studento  in  phyaiorlo  perfonnieeeerch 
required  by  dieir  PhJ)  pwy aam 
Sanuner  leeeeich  studoite  will  also  use 
the  instrument  to  ODdsrtahe  brief 
research  projects  pciv  to  b^iaaing  dieir 
PhJ)  stiidiea.  ApfMoathn  Reeeiveti  by 
Commissioner  of  Cimtaam:]vijf  7,  laSA 

Docket  Number  80-188.  Appb'cant 
University  of  KAmeMita.  Depertment  of 
Cell  Biology  and  NenroKnton^,  4-195 
Jackson  HeD,  Mmeepolis.  MN  55455. 
Instrument  Scanning  Bectron 
Microscope.  Kfodel  8-908. 
Manufacturer  Utaofai.  Japan.  Attended 
Use:  The  instrument  wdl  be  used  for 
high  resolution  topegrapfaical  imaging  of 
cell  snrfacee,  celfadar  offaaellea,  and 
connective  tissue  matrix  anj 
detenainatiaa  of  topogrephicd 
distribution  of  imntuDogold  labeled 
antigens  or  gokl-lectin  labeled  sagars  by 
backscattar  electron  imaging. 
Experimento  wdl  be  related  to  basic 
cellular  phenomena  and  will  inoeeae 
both  the  knowtodge  and  undMstandinf 
of  cellular  moipbology  and  function.  In 
addition,  die  instnunant  will  be  used  in 
courses  in  Etolopcal  Electron 
Microscopy  open  to  msdical  and 
graduate  students,  postdoctoeal  lettows 
and  faculty  who  have  eiqwessed  en 
interest  in  learning  electron  mkreauopy 
and  associated  techniques.  AppUcotioa 
Received  by  Commissioner  ofQistoms: 
July  10. 1989. 

Docket  Number  88-187.  AppUcaat: 
University  of  Caliioenia  at  San 
Francisco.  School  of  Phaina^.  San 
Francisco.  CA  9414»^M46.  b»stniwent 
Mass  Spectinm^er  System.  Model  VG 
70-VSE.  Maaufaoturar.  VG  Inelnimenta. 
United  Kingdan.  Intended  Usm  The 
instrument  will  be  used  fee  high  veitoas 
research.proiects  *"fMiftmint  the 
structure  eluddatkm  of  oomplex 
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oUgosaccharidei  which  are  often  critical 
structural  units  in  biologically  important 
glycoproteins.  Another  area  of  research 
involves  itudies  on  the  characterization 
of  metabolically  generated  speciea 
which  are  likely  to  be  responsible  for 
the  cytotoxicity  associated  with  various 
xenobiotics.  The  instrument  will  also  be 
used  in  Pharmaceutical  Chemistry  235, 
Mass  Spectrometry  in  the  Life  Sciences, 
a  course  to  give  students  an  overview  of 
all  the  mass  spectrometric  techniques 
used  in  research  in  the  biological 
sciences  at  the  present  time  and  to  teach 
students  how  to  operate  a  modem  multi- 
functional gc/mass  spectrometer  and 
data  system.  Application  Received  by 
Commissioner  of  Customs:  July  11. 1989. 

Docket  Number  89-188.  Applicant 
University  of  Michigan,  Department  of 
Geological  Sciences.  426  B.  University. 
Ann  Arbor.  MI  48109-1063 Jnstn/me/it 
Mass  Spectrometer.  Model  251. 
Manufacturer  Finnigan  MAT,  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  analysis  of  isotopic 
enrichments  of  carbon,  hydrogen  and 
oxygen  produced  from  rock,  water  and 
organic  materials  during  several 
research  projects  underway.  In  addition, 
the  instrument  will  be  used  in  numerous 
courses  providing  training  in  mass 
spectrometry  with  applicadons  to 
geologic  and  hydrologic  studies. 
Applications  Received  by  Commissioner 
of  Customs:  July  12. 1989. 

Docket  Number  89-188.  Applicant 
University  of  Michigan.  Department  of 
Geological  Sciences.  425  E.  University. 
Ann  Aibor.  MI  48108-1063.  Instrument 
Mass  Spectrometer.  Model  MAT  Delta 
8.  Manufacturer  Finnigan  MAT.  West 
Germany.  Intended  Use:  The  Instrument 
will  be  used  in  a  variety  of  research 
projects  for  analyses  of  the  isotopic 
compositions  of  H.  C.  N.  and  O 
extracted  from  rocks,  fluids,  and  organic 
material.  In  addition,  the  instrument  will 
be  used  in  numerous  courses  providing 
training  in  mass  spectrometry  with 
applicadons  to  geological  and 
hydrologic  studies.  Applications 
Received  by  Commissioner  of  Customs: 
July  12. 1988. 

Docket  Number  89-19a  Applicant 
Old  Dominion  University.  Norfolk.  VA 
23529.  Instrument  Electron  Microscope, 
Model  JEM-IOOCX IL  Manufacturer 
JEOL,  lapaa  Intended  Use:  The 
instrument  will  be  used  for 
ultrastructural  investigation  of  rat  brain 
tissues,  tissues  from  the  short-tailed 
shrew,  remipede  crustaceans,  frozen 
heart  valves,  human  semen  samples, 
and  cultured  tumor  cells.  In  addition,  the 
instrument  will  be  used  for  training 
students  in  theory  and  practical  aspects 


9 

of  specimen  preparation  for  electron 
microscopy  and  in  eperation  of  an 
electron  microscope  in  Biology  712  and 
497.  Application  Received  by 
Commissioner  of  Customs:  July  13, 1989. 

Docket  Number  99-191.  Applicant 
Ohio  State  University.  Department  of 
Physiological  Chemistry.  333  West  10th 
Avenue,  Columbus,  OH  43210. 
Instrument  Stopped-Flow 
Spectrofluorimeter.  Model  SF.17MV. 
Manufacturer  Applied  Photophysics. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  to  investigate 
the  rates  of  calcium  binding  and 
exchange  with  calcium  binding  proteins 
in  muscle.  Calcium  will  be  rapidly 
mixed  with  fluorescently  labeled 
calcium  bonding  proteins  and  the  rate  of 
their  fluorescene  change  measured.  In 
addition,  the  instrument  will  be  used  in 
the  course  Physiological  Chemisty  999 
by  graduate  studeats  for  the  above 
research.  Application  Received  by 
Commissioner  of  Customs:  July  14, 1989. 
Frank  Creel, 

Director.  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-19519  Filed  B-18-«;  8:45  am] 
WIUNG  CODE  MIO-OS-M 


Ranaaelaer  Polytachnic  Inatttute; 
Daciaion  on  Appleationfor  Duty-Fraa 
Entry  of  Sdantiflc  Inatrumant 

This  decision  is  made 'pursuant  to 
section  8{c)  of  the  Educational  Scientific, 
and  Cultural  Materials  Importation  Act 
of  1966  (Pub.  L  89-651.  80  Stat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  1:30  a.m.  and  5:00  p.m. 
in  Room  2841,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue  NW..  Washington.  DC. 

Docket  Number  89-117.  Applicant 
Rensselaer  Polytechnic  Institute.  Troy, 
NY  12180-3590.  Instrument  Centrifuge 
for  Geotechnical  AppUcations,  Model 
665-1.  Manufacturer  Acutronic  France 
S.A..  France.  Intended  Use:  See  noUce  at 
54  FR  18689,  May  2. 1989.  Comments: 
None  received.  Decision:  Approved.  No 
domestic  manufacturer  was  both  "able 
and  willing"  to  manufacture  an 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  instrument 
for  such  purposes  as  the  instrument  was 
intended  to  be  used,  and  have  it 
available  to  the  applicant  without 
unreasonable  delay  in  accordance  with 
i  301.5(d)(2)  of  the  regulations,  at  the 
time  the  foreign  instrument  was  ordered 
(December  31, 1967).  Reasons:  The 
foreign  apparatus  provides  djrnamic 
loads  for  the  centrifuge  at  200g  of:  1200 
lbs  max.  payload:  120g  max. 
acceleration  in  two  perpendicular 
horizontal  directions:  30  in/ sec  max. 


velocity  of  shake  table?  and  a  max. 
frequency  of  excitation  of  2000Hz.  These 
capabiUties  are  pertinent  to  the 
applicant's  intended  purposes.  We  know 
of  no  domestic  manufactiuwr  both  able 
and  willing  to  provide  an  instrument 
with  the  required  features  at  the  time 
the  foreign  instrument  was  ordered. 
As  to  the  domestic  ayaUability  of 
instruments,  S  301.5(d)(2)  of  the 
regulations  provides  that,  in  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  an  instrument,  and 
have  it  available  without  umeasonable 
delay,  "the  normal  conmiercial  practices 
applicable  to  the  prodsction  and 
delivery  of  instruments  of  the  same 
general  category  shall  be  taken  into 
account,  as  well  as  other  factors  which 
in  the  Director's  judgment  are 
reasonable  to  take  into  account  under 
the  circumstances  of  a  particular  case." 
This  subsection  also  provides  that,  if  "a 
domestic  manufacturer  was  formally 
requested  to  bid  an  instrument,  without 
reference  to  cost  limitations  and  within 
a  leadtime  considered  reasonable  for 
the  category  of  instnment  involved,  and 
the  domestic  manufacturer  failed 
formally  to  respond  to  the  request,  for 
the  purposes  of  this  section  the  domestic 
manufacturer  would  aot  be  considered 
willing  to  have  supplied  the  instrument." 
The  regulations  remiire  that  domestic 
manufacturers  be  bom  "able  and 
willing"  to  produce  an  instrument  for  the 
purposes  of  comparison  with  the  foreign 
instrument.  Where  aa  applicant,  as  in 
this  case,  received  no  response  to  a 
formal  request  for  quotation  sent  to  the 
only  known  domestic  manufacturer  of 
comparable  apparatus  it  is  apparent  that 
the  domestic  manufacturer  was  either 
not  able  or  not  willing  to  produce  an 
instrument  of  equivalent  scientific  value 
to  the  foreign  instrument  for  such 
purposes  as  the  foreign  instrument  was 
intended  to  be  used  at  the  time  the 
foreign  instrument  was  ordered. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  89-19520  File4  S-18-89;  8:45  am) 
MUMQ  cooe  sswms-a 


Unlvaralty  Of  CaHfomia,  at  aL, 
ConaoHdatad  DacWon  on  Applicationa 
for  Duty-Fraa  Entry  of  Sdantiflc 
Inatnimanta 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L  8&-651.  80  Stat.  9I7\  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  pjn.  in  Room  1523. 
U.S.  Department  of  Commerce.  14th  and 


Faderal  Regiater  /  Vol.  54.  No.  160  /  Monday.  August  21.  1969  /  Notioes 


3454S 


Constitution  Avenue,  NW..  Washington, 

Docket  Number  89-132.  Applicant 
University  of  California,  Los  Angeles, 
CA  90049  Instrument  Streak  Camera, 
Model  IMACON  500.  Manufacturer 
Hadland  Photonics,  United  Kingdom. 
Intended  Use:  See  notice  at  54  FR  21090. 
May  16. 1989.  Reasons  For  This 
Decision:  The  foreign  article  provides  a 
2p8ec  time  resolution  wfth  a  dynamic 
'  range  of  30:1. 

Docket  Number  89-137.  Applicant 
Rensselaer  Polytechnic  Institute.  Troy. 
NY  12180.  Instrument  Fabry-Perot 
Interferometer.  Manufacturer 
Queensgate  Instruments  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  54 
FR  21090,  May  16. 1989.  Reasons  For 
This  Decision:  The  foreign  article 
provides  nanometer  precision  of 
parallelism  with  optical  window  from 
400  to  700  nanometers. 

Docket  Number  89-139.  Applicant 
Baltimore  Museum  of  Art,  Baltimore, 
MD  21218.  Instrument  Infrared 
Reflectography  Equipment,  Model  BG 
250.  Manufacturer  Vanandel  B.V. 
Rotterdam.  The  Netheriands.  Intended 
Use:  See  notice  at  54  FR  22000.  May  22. 
1989.  Reasons  For  This  Decision:  The 
foreign  article  provides  a  high  degree  of 
resolution  (Positional  hum  equal  to  or 
greater  than  0.1%  of  pichire  height, 
bandwndthlOMHz). 

Docket  Number  89-150.  Applicant 
Michigan  Molecular  Institate.  Midland. 
MI  48640.  Instrument  Temperature- 
Pulse  Light  Scattering  Kiotometer. 
Manufacturer  DSM.  The  Netherlands. 
Intended  Use:  See  notice  at  54FR  23509 
June  1. 1989.  Reasons  For  This  Decision: 
The  foreign  apparatus  provides  for 
automated  characterization  of 
copolymer  composition,  tacticity.  or 
cross-linking. 

Docket  Number  89-152.  Applicant 
University  of  Nevada-Reno.  Reno.  NV 
89557-0047.  Instrument  Single  Cylinder 
Engine  Test  Bed.  Manufacturer  G. 
Cussons.  Ltd..  United  Kingdom.  Intended 
Use:  See  notice  at  54  FR  24372.  June  7. 
1989.  Reasons  For  This  Decision:  The 
foreign  apparatus  facilitates  the  study  of 
various  components  of  mine  engineering 
(thermodynamics,  analysis  of  exhaust 
gases,  etc.). 

Docket  Number  8»-155.  Applicant 
Virginia  Military  Institute.  Lexington, 
VA  24450.  Instrument  Ground 
Contactivity  Electromagnetic  Meter. 
Model  EM-31DL  Manufacturer  Geonics 
Limited.  Canada.  Intended  Use:  See 
notice  at  54  FR  24372.  June  7. 1989. 
Reasons  For  This  Decision:  The  foreign 
instrument  provides  in  situ  measurement 


of  ground  conductivity  in  milli-ohms  per 
meter. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  ptuposes  as  each  is 
intended  to  be  used,  is  l>eing 
manufactured  in  die  United  States.  The 
capability  of  each  of  die  foreign 
instrumenU  described  above  is  pertinent 
to  each  applicant's  intended  purposes. 
We  know  of  no  instrument  or  apparatus 
being  manufachired  in  the  United  States 
which  is  of  equivalent  scientific  value  to 
any  of  the  foreign  instruments. 
FkankW.Ciwl 

Director,  Statutory  Import  ProgramM  Staff. 
[FR  Doa  89-19521  Ffled  8-18-a9: 8:45  am] 
SlUJNa  coot  M10-0S-H 


Apptlcationa  for  Duty-Fraa  Entry  of 
Sdantiflc  Inatrumanta 

Pursuant  to  section  6(c)  of  the 
Educational  Scientific  and  Cultiu-al 
Materials  Importation  Act  of  1966  (Pub. 
L  89-651;  80  Stat.  897;  15  CFR  301).  we 
invite  comments  on  the  question  of 
whether  instrumenta  of  equivalent 
scientific  value,  for  the  purposes  for 
which  the  instrumenta  shown  below  are 
intended  to  be  used,  are  being 
manufactured  in  the  United  States. 

Commento  must  comply  with 
9  301.5(a)(3)  and  (4)  of  Uie  regulations 
and  be  filed  wiUiin  20  days  with  the 
Statatory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington. 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5«) 
p.m.  in  Room  2841.  U.S.  Department  of 
Commerce,  l4Uii  and  Constitation 
Avenue.  NW..  Washington.  DC. 

Docket  Number  89-192.  Applicant 
University  of  Nebraska-Lincoln. 
Institute  of  Agriculture  and  Natural 
Resources,  Department  of  Biochemistry, 
206  BCH,  East  Campus,  Llncohi,  NE 
68583-07ia  Instrument  Mass 
Spectrometer  System.  Model  Delta  S. 
Manufacturer  Finnigan  Corp..  West 
Germany.  Intended  Use:  The  instrument 
will  be  used  in  stiidies  to  determine  the 
fractionation  of  carbon,  oxygen, 
hydrogen,  and  nitrogen  insotopes 
associated  with  various  biological  and 
chemical  processes.  In  addition,  die 
instrument  will  be  used  in  die  course 
Biochemistry  996  for  teaching  stadents 
to  do  research  and  gain  significant  new 
information  about  biochemical  systems. 
Application  Received  by  Commissioner 
of  Customs:  July  14. 1989. 

Docket  Number  89-193.  Applicant 
University  of  California  at  Davis. 
Department  of  Geology,  Davis,  CA 
95616.  Instrument  FTI  Spectrometer 


widi  Assessories.  Model  DA3.16. 
Manufacturer  Bomem.  Canada. 

Intended  Use:  llie  instrument  will  be 
used  for  studies  of  common  lock- 
forming  minerals,  candidates  for 
minerals  occurring  in  die  mande,  hi^ 
pressure  phases,  structural  analogues  of 
the  previous  categories,  and  glnsscs 
with  compositions  mimicking  those  of 
magmas.  The  types  of  eiqwrimenta  to  be 
conducted  involve  measurement  of  die 
single-crystal  infrared  spectra  of  a 
mineral  and  measurement  of  the 
infrared  spectra  of  minerals  as  a 
function  of  pressure.  Ilie  instrument  will 
also  be  used  in  die  course  Advanced 
Mineralogy  to  acquaint  studento  widi 
forefront  research  in  minerals  and  to 
provide  them  with  background  to  punue 
thesis  in  mineral  physics.  Application 
Received  by  Commissioner  of  Customs: 
July  17. 1988. 

Docket  Number  89-194.  Applicant 
Rensselaer  Polytechnic  Institate,  110  8di 
Street,  Troy.  NY  12180-3590.  Instrument 
Electron  Microscope,  Model  CM  12. 
Manufacturer  N.V.  Phillips, 
Nedierlands.  Intended  Use:  The 
instrument  will  be  used  to  stady  a 
variety  of  biologically-derived  materials, 
which  include  die  following:  alpha 
crystallin  of  die  vertebrate  eye  lens;  the 
eukaryotic  waterfera  Azolla  and  ito 
prokaryotic  cyanobacterial 
endosjrmbiont  Anabaena;  mitochondria, 
bacterial  spheroplasta  and  reconstitated 
phospholipid  vesicles;  membrane 
proteins  in  phospholipid  bilayen; 
several  types  of  bacteria  and  fiuigi;  and 
tiunor  tissue.  The  instrument  will  also  be 
used  for  educational  puiposes. 
Application  Received  by  Commissioner 
of  Customs:  July  17, 1989. 

Docket  Number  89-196.  Applicant 
Health  and  Human  Services,  PDA, 
Center  for  Food  Safety  ft  Applied 
Nutrition,  200  C  Street  SW., 
Washington.  DC  20204.  Instrument 
Mass  Spectrometer.  Model  Auto^)ec-Q. 
Manufacturer  VG  Instrumenta.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  stadies  of  die  molecular 
weight  and  fragmentation  patterns  of 
manmade  and  naturally  occurring 
organic  componenta  found  in  foods  and 
feeds.  Application  Received  by 
Commissioner  of  Customs:  July  20. 1989. 

Docket  Number  89-197.  Applicant 
Univereity  of  Alabama.  P.O.  Box  870130. 
Tuscaloosa,  AL  35487.  Instrument 
Electron  Microprobe,  Model  JXA-8800. 
Manufacturer  JEOL,  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
geological  research  which  will  include 
using  mineral  chemistry  to  determine 
the  pressure,  temperature,  and  chemical 
conditions  during  crystaDization  of 
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metamorpkk  and  igocau*  racks,  and 
formation  tt  an  defoaits;  and  oaing  hi^ 
reaoltttiAn  aiooacopy  and  tanage 
analysia  fca  chfcfcmxfaig  grain  aizea 
and  shapes  is  sadknentary.  igncoos,  and 
metaiiiocphicrock&  ki  additioa.  the 
inatrancnt  will  also  be  used  for 
educadmatpufposes  ijiTadoaB  geology 
courses^  Application  Received  by 
Commissioner  of  Custome:  July  21. 1988. 

Docliet  Number  I9-19S.  Applicant 
Duke  University  Medical  CentN. 
Medical  Research  PBrk.Bklg.  2.  Rdooi 
tl3k  Research  Drive,  Durham.  NC  27710. 
Instrument:  Mechanical  and  Optical 
Measuiement  of  Mnade  Contractile 
Biophysics  System.  Manafactttrer 
Wissenscfaaitliche  Cerate  Dr.  K  Guth. 
West  Cennany.  Intended  Use:  The 
iiwtrament  wiUbe  used  to  study  die 
mechanisms  that  control  the  abiSty  of 
the  heart  to  oontract.  These  studies 
focus  on  the  proteins,  whidi  are  present 
in  the  basic  contractile  unit  of  the  heart 
that  regolata  contraction.  The  system 
will  measure  the  physical'  properties  of 
the  isolated  maade  during  e^qjosure  of 
the  myofilaments  of  the  muscle  to 
solutions  containing  different  ionic 
concentrationa.  Application  Received  by 
Commissioner  of  Cuatoms:  July  24. 1989. 


Docket  Number  89-490.  Applicant: 
Goucher  College.  Dulaney  Valley  Road. 
Towson.  MD  21204.  Instrument  Rapid 
Kinetics  Spectrometer  Accessory.  Model 
RX 1000.  Manufacturer  Applied 
Photopfaysics,  United  Kingdom.  Intended 
Use:  The  inatnmient  will  be  used  Cor 
studies  of  synthetic  biological  polymers 
composed  of  amino  acids  and  nucleic 
adds  and  synthetic  macrocycUc  ligands 
of  the  porphyrin  and  metalloperpbyrin 
family.  Experiments  will  be  conducted 
to  obtain  an  understanding  of  the  nature 
of  small  ligand  molecule  binding  to 
model  biological'  polymers,  probing  of 
the  properties  of  biological  pc^ymers 
p  wtici^ly  dirou^  changes  in  polymer 
canfomwtiott  upon  Ugand  binding,  and 
the  conatmctioa  of  model  hght 
harvesting  centers.  The  instrument  will 
also  be*  used  in  ibe  courses  Biochemistry 
n  and  hdependent  Research  to  expose 
students  Vs  the  fondamentals  of 
bicheodeal  reseudi  and  to  allow 
students  the  opportanity  to  devekip  as 
iadcpeadeat  thinkers  and  workers  in  the 
laboratory,  is  pnpeoatian  lor  gra<hiate 
school  study.  App/fcafion  Received  by 
CommissioaerefCuBttms:  hdy  24. 1989. 

FnnitCrsal, 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  89-19522  FUed  B-IB-BB:  8:45  ami 


umvwsity  Of  WlKOMiR.  Dwision  on 
Application  for  Duty-FrM  Entry  of 
SdMittfIc  Intfrument 

This  dedsion  is  made  pursuant  to 
section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Ad  of  1966  (Pub.  L  89-651. 
80  Stat.  897;  15  CFR  301).  Related 
records  can  be  viewed  between  8:30 
a.m.  and  5KX)  p.m.  ia  mom  2841.  U.S. 
Department  of  Commerce,  14th  and 
Cbnstitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  87-181R2.  Applicant 
University  of  Wisconsin,  Madison.  Wl 
53706.  Instrument  NMR  Spectrometer, 
Model  AM  VJOV/B.  Manufacturer 
Bruker  Instruments,  Switzerland. 
Intended  Use:  See  notice  at  52  FR  19904. 
May  28, 1987. 

Comments:  Nona  received.  Decision: 
Approved.  No  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument,  for  such  purposes  as 
it  is  intended  to  be  used,  was  being 
manufactured  in  die  United  States  at  the 
time  the  purchase  was  contracted  (July 
3. 1985).  Reasons:  The  foreign 
instrument  provides  (1)  phase  shifts  of 
transmitter,  decoupler  and  recdver  to 
less  than  one  degree  with  12-bit 
accuracy  and  (2)  superior  shaped  pulse 
capability.  The  National  Institutes  of 
Health  advises  in  its  memorandum 
dated  July  5, 1989  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intendfed  purposes  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use  being 
manufaehired  at  tie  time  the  foreign 
instrument  was  ordered. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  sdentific  value 
to  the  foreign  instrument  which  was 
being  manufactuied  in  the  United  States 
at  the  time  of  purchase. 
Frank  W.  Crari. 

Director,  Statutory  Import  Programs  Staff. 
(PR  Dbc.  88-19523  Filed  8-18-89;  8:45  am) 
SMJIM  COOK  »S10-oa-ll 


National  kiatttuts  of  Standards  and 
Tachnolofly 


Moating  to  Daaarttio  Vbm  Consortium 
on  Automation  of  Analytical 
Laboratory  Systwna  (pAALS) 

AOENCv:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTlOW:  Notice  of  meeting. 

SUMMAIW:  Notiae  is  hereby  »ven  that 
the  National  Intfituteoi  Standards  and 
Technokigy  is  conductiBg  a  meeting  to 


describe  its  Consortium  on  Automation 
of  Analytical  Laboratory  Systems 
(CAALS)  and  to.  setup  its  organizational 
committees.  NIST  percdves  that 
analytical  measurement  tasks  are  ripe 
for  automation  technologies  and  that 
development  of  automrted  analytical 
laboratory  offers  U.S.  industry 
opportunities  for  significant 
improvements  in  the  quality  and  cost  of 
their  analytical  operations.  To 
accelerate  development  of  these 
benefits  and  to  provide  a  broad 
utilization  base,  NIST  proposes  the 
establishment  of  an  industry- 
government  research  consortium.  Parties 
planning  to  attend  shotld  make 
reservations. 

dates:  The  meeting  will  be  on 
September  28,  from  8;3D  a-m.  to  5.00  p.m., 
followed  by  the  consortiimi's  first 
organizational  meeting  on  Sept.  29, 1989. 
from  9:00  a.m.  to  12:30  p.m. 
addresses:  Meeting  will  be  held  at  the 
National  Institute  of  Standards  and 
Technology,  Conference  Room  A, 
Gaithersburg,  MD  208W. 
FOR  FURTHER  IHFORIIATICM  COHTACT. 
Dr.  Howard  M.  Kingston,  National 
Institute  of  Standardsand  Technology, 
Center  for  Analytical  Chemistry. 
Building  222.  Room  A$09.  Gaithersburg, 
MD  20899;  telephone  (301)  975-4136. 
(FTS)  879-4136. 

SUPPLEMENTARY  INFOMMTION:  Industry 
and  government  both.depend  heavily 
upon  analytical  laboratory 
measurements.  These  measurements 
provide  critical  feedback  in  many 
situations,  such  as,  product  quality 
assurance,  acceptanoe  testing,  and 
regulatory  compliances. 

These  analytical  measurements  are 
generally  viewed  with  mixed  feelings. 
On  the  positive  side,  industry  recognizes 
that  improvements  in  product  and 
process  capability  often  depend  upon 
improvements  in  the  analytical 
measurement  technologies.  A  firm's 
competitiveness  depends  in  part  on  the 
accuracy,  sensitivity,  reliability,  and 
controllability  of  its  measurements  and 
processess.  "IliiS  predsion  and  control 
are  reflected  in  the  quality  and  cost  of 
the  firm's  products.  On  die  negative 
side,  aiMdytical  measurements  are 
expensive  because  they  are  labor 
intensive,  utilizing  Mgh  cost  personnel 
and  expenuve  equifment 

NIST  sdenlists  pnoject  that  m  the  next 
decade,  analytical  measurement 
capabilities  will  experience  technical 
growth  equal  to  tiwi  of  the  previous 
three  decades  combined.  Furthermore, 
NIST  pcrcdves  that  analytical 
maoaiueraent  tasks  are  ripe  for 
autematiaa  technnl#gics  and  that 
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development  of  automated  analytical 
laboratory  offers  U.S.  hidustiy 
opportunities  for  significant 
improvements  in  the  quality  and  cost  of 
their  analytical  operations.  To 
accelerate  development  of  these 
benefits  and  to  provide  a  broad 
uUlization  base,  NIST  proposes  the 
establishment  of  an  industry- 
government  research  consortium. 

Consortium  niiloscqihy 

The  basic  philosophy  of  this 
Consortium  is  that  industrial  community 
and  NIST  work  as  a  team  to  develop 
automated  chemical  analysis 
technologies.  NIST  believes  that 
"working  shoulder  to  shoulder"  enriches 
all  involved  in  the  research  effort. 
Active  industrial  involvement  focuses 
the  research  on  industrial  needs,  and 
accelerates  the  transfer  of  technology  to 
member  firms.  This  philosophy  of  active 
involvement  is  reflected  in  the 
consortium  design.  The  more  a 
Consortium  member  contributes  to  the 
active  reasearch  of  the  Consortium,  the 
more  benefits  the  Consortium  member 
accrues.  Members  of  the  NIST 
Consortium  will  have: 

1.  An  active  voice  in  setting  the 
research  agenda  and  research  priorities; 

2.  The  opportunity  to  collaborate 
actively  in  the  development  of 
Consortium  technologies; 

3.  The  intellectual  property 
(publications  and  patents)  benefits  in 
technologies  developed  by  the 
Consortium;  and 

4.  Accesss  to  research  seminars, 
workshops,  and  training  sessions  on 
Con.'sortium  activities  and  products. 

The  Consortium  Focus  and  Objectives 

The  focus  of  the  consortium  is  on  the 
automation  of  (organic  and  inorganic) 
analytic  laboratory  methods  and 
processes.  The  objectives  of  the 
consortium  research  are  to: 

1.  Automate  organic  and  inorganic 
laboratory  procedure.  This  requires  that 
research  must  develop  generally 
applicable  analytic  procedures  that  can 
be  automated:  and.  apply  these 
"automated  procedures"  to  common 
laboratory  functions. 

2.  Build  chemical  analysis  expertise 
into  the  operation  of  the  laboratory 
system.  The  system  will  be  "smart"  as 
well  as  automated.  Expert  systems  and 
other  forms  of  Artifidal  Intelligence  will 
be  woven  into  the  system  to  play 
appropriate  roles  in  guiding  the  various 
operaticns  of  the  chemical  analysis. 

3.  Develop  standard  reference 
methods  to  be  used  and  applied  on 
automated  analytical  laboratoiy 
systems.  These  activities  are  necessary 
to  establish  the  validity  of  these 
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techniques  and  aid  their  implementation 
to  replace  commonly  employed  manual 
techniques.  Implenjentation  of  these 
automated  standard  methods  will  be 
accomplished  with  the  active 
involvement  of  voluntary  standards 
organizations,  professional  sodedes. 
and  regulatory  agendes. 

4.  Build  in  quality  assurance  into  the 
automated  system;  i.e.,  to  develop  the 
automated  analytical  system  so  that  it 
will  monitor  and  requlate  the  procedural 
conditions  to  provide  a  highly  controlled 
environment  for  the  analysis.  These 
mothods  can  be  used  to  ensuire 
reproducibility  and  transferability  of  the 
results. 

Dated:  August  15, 1989. 
Raymond  G.  Kammer. 
Acting  Director. 

[FR  Doc.  89-19618  Filed  8-18-89;  8:45  am] 
■UMQ  CODE  S810-19-M 


K.  Wayne  Weaver,  Counsel  to  the 
Inspector  General 

Fon  mmma  wrawmnun  Contact 
Marie  Van  Wyk.  Director.  Resource 
Management  Division,  Department  of 
Commerce,  Office  of  Inspedor  General. 
14th  ft  Constitution,  NW..  Room  7713, 
Washington.  DC  20230.  (202)  377-404& 

Dated:  August  m  1968. 

Approved: 
Fraud*  p.  DaGMcga. 
Inspector  General 

[PR  Doc.  89-19534  Filed  8-16-88;  8:45  am] 
iUJNQ  COOK  MIS-17-a 


Offica  of  Inspector  General 

Memi>ershlp  of  ttie  Office  of  Inspector 
<>Mieral  Performance  Review  Boanl 

In  conformance  with  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  4314(c)(4), 
the  office  of  Inspector  General  (OIG) 
announces  the  appointment  of  persons 
to  serve  as  members  of  its  Performance 
Review  Board  (PRB).  The  OIG  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointment  authority  on  SES  retention 
and  compensation  matters,  induding 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  amounts,  and 
initial  recommendations  for  potential 
rank  awards.  The  names  of  all 
Commerce  OIG  Senior  Executives  will 
be  placed  on  a  register  fitjm  which 
Boards  will  be  established;  the  register 
will  be  established  on  September  18, 
1989.  The  names  and  tides  of  the  OIG 
PRB  membership  follow. 

The  selection  of  a  member  for  the  OIG 
PRB  from  outside  the  OIG  will  be  made 
from  the  President's  Council  on  Integrity 
and  Effidency  Performance  Review 
Board  roster  of  OIG  Senior  Executive 
Service  employees. 

Charles  M.  HaU.  Assistant  Inspector 
General  for  Planning,  Evaluation  and 
Inspections 

Franklyn  J.  Howatt  Deputy  Assistant 
Inspector  General  for  Investigations 

John  D.  NeweU,  Assistant  Inspector 
General  for  Audits 

J.  Steven  Sadler,  Deputy  Assistant 
Inspector  General  for  Regional  Audits 

Frederick  J.  Pmciaro,  Assistant 
Inspector  General  for  Investigations 


CONSUMER  PROOUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Approviri  Of 
Compliance  Survey  of  Futon 
Manufacturers 

AOENCV:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


•UMMARV:  In  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  44),  the  Consumer  Prodnd 
Safety  Commission  has  submitted  a 
request  to  the  Office  of  Management 
and  Budget  for  approval  of  a  survey  of 
futon  manufacturers  to  determine  the 
overaU  level  of  compliance  by  the  futon 
industry  with  the  flammability  standard 
for  mattresses  (16  CFR  Part  1632).  A 
futon  is  a  thin,  flexible  mattress  which 
can  be  used  on  the  floor  and  folded  or 
rolled  for  storage.  Futons  are  typically 
manufactured  from  cotton  batting 
enclosed  in  ticking  material  Since  the 
I980's,  futons  have  become  increasingly 
popular  in  the  United  States. 

The  mattress  flammability  standard 
was  issued  to  reduce  unreasonable  risks 
of  bum  injuries  and  deaUis  from  fires 
associated  with  mattresses  and  mattress 
pads.  The  standard  prescribes  a  test  to 
assure  that  a  mattress  or  mattress  pad 
will  resist  ignition  from  a  smoldering 
cigarette.  The  standard  requires 
manufacturers  to  perform  prototype 
tests  of  each  combination  of  materials 
and  construction  methods  used  to 
produce  mattresses  with  accepable 
resulto. 

The  Commission  staff  will  use  the 
information  obtained  from  this  survey  to 
determine  appropriate  methods  for 
improving  the  level  of  compliance  with 
the  mattress  standard  by  the  futon 
segment  of  the  mattress  industry. 
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Cdlectioo  of  Infomuitiai 


il^«cjr  odtfcBBc  CaBwmar  ProAiet 
Safety  ComBissida.  Waskingtou.  DC 

20207. 

r/tis  of  iapHmothm  coilection:  FY 
lOSaMatttMS  EniorceiDeBt  fto^am.  * 

Type  ofnqufBSt:  New  coUection. 

I^vquency  of  collection:  One  time. 

General  description  of  respondents: 
Manufacturers  of  futons. 

Number  of  respondents:  50. 

Number  of  hours  per  respondent  6. 

Total  number  of  hours  for  all 
respeademls:  300. 

Comments:  Commenia  on  Htm  request 
for  approval  of  a  collection  of 
tnfurniation  siwrold  be  addressed  to 
Pamela  Bas^Desk  Officer.  Office  of 
Information  and  Regulatory  Afiairs. 
Office  of  Management  and  Btidget, 
Washington.  DC  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  from  Francine  Schacter. 
Office  of  Plannioe  aad  Evaluatioo. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20200;  telephone  [301] 
492-6416.  ^    ^ 

This  is  not  a  proposal  to  which  44 
U.S.C.  390l(h]  is  applicable. 

Dated  August  15..  1909. 
SadyftK-DuHU 
Secntaiy,  Coasumsw  Product  Safety 

Commission. 

[FR  Doc.  8B-18B30  Filed  8-18-89;  8:45  ami 


DEPARTMENT  OF  DEFENSE 


Send  cooaaents  to  Ms. 

Eyvette  Flyna,  FAR  Dedt  Officer.  OMR, 

Room  3235,  NEOa  Wfriringtna.  DC 

2050S. 

FOR  RlirmEII  MFOMIUTION  CONTACR 

Mr.  Reger  M.  Schwartz.  Office  of 

Federal  AcqaisitioB  Policy.  {202]  523- 

4746. 

SUmAiBIT AflV  INTOMMmON: 

eu  Purpose:  This  request  covers 
recordkeeping  and  Information 
collection  requirements  regarding  the 
need  for  and  use  of  jewel  bearings  and 
related  items.  The  lequirements  are 
necessary  to  ensure  contractor 
compliance  with  caitract  clauses 
regarding  required  usage  of 
Govemment-owne#  sources  of  supplies 
for  such  items. 

b.  Annual  reporting  burden:  The 
annual  reporting  bvden  is  estimated  as 
follows:  Respondeots.  13.500;  responses 
per  respondent.  20;  total  annual 
responses.  270,000;  hours  per  response. 
.1125  and  total  resfonae  burden  hours, 

30  375. 

Obtaining  Coptes  of  Proposals: 
Requester  may  obtain  copies  from 
General  Services  Administration,  FAR 
Secretariat  (VRS),Room  4041, 
WaaWngton,  DC  20405.  telephone  (202) 
523-4755.  Please  dte  OMB  Control  No. 
9000-0017,  Jewel  Bearings  and  Related 
Items  Certificate  lequirements. 

Dated:  August  la  1989. 
MarguetA.Wiilis.| 

'      [iRDoc.a»-tgG80FBed»-18-89;8:4Sam] 


which  establishes  tlkat  ike  grant  of  the 
proposed  license  would  not  serve  the 
public  interest.  All  WJBfflieiits  and 
materials  must  be  snbrtitted  to  tf»e 
Intellectual  Property  Counsel  of  Ae 
Army.  Patents.  Copyrights,  and 
Trademarks  Division.  Office  of  the  Judge 
Advocate  General,  Department  of  the 

Army,  5611  Crfnmbia  Pike,  FaWs  Church, 

VA  22041-5013. 
For  further  infonaaftian  concerning 

this  notice,  contact:  EatlT.  Reichert. 

Patents,  Copyrights,  and  Trademarks 

Division,  Office  of  the  Judge  Advocate 

General,  Department  of  the  Army,  5611 

Columbia  Pike.  JALS-PC,  Room  332-A. 

Falls  Church,  VA  22041-5013.  Telephone 

No.  (202J  75ft-2623. 

Kenneth  L.  Dill— ►  I 

Department  of  the  Aimy,  nlteraate  Liaison 

Officer  WiUi  the  Federal  Begister. 

[FR  Doc  88-19668  Filed  »-ia-a8;  8:45  am] 
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U^AnnyUbaratoryi 

AvalaHNly  of  a  IWhod  tpr  ProcMaing 
UCoOi  Battary  for  Exduaiva  Ucanatog 


NATOMM.  AEMWAIITBS  AND 
SPACE  AOMMBTVUTION 


InloireaBon  CoUactlon  Undat  OIIB 
Rowaai 

MBicn:  Diepartmeiit  of  Defense 
(DOI^,  Gemral  Services  Admimstration 
(G&A).  and  National  Aeronautics  md 
Space  AdnttanatratioB  (NASA). 
ACTKHC  Notice. 

gujanaiir  Uader  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35^  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
reqaest  to  review  and  approve  an 
extensioit  of  a  correntiy  approved 
information  caBection  concerning  OMB 
Report  Contref  Nuniber  9000-0017,  Jewel 
Bearinga  and  Related  Itemt  Certificate 
Requirements. 


DEPARTHENT  OF  DEFENSE 
Dapartmant  or  tha  Aimy 

Intant  To  Grant  an  Exduaiva  Pattant 
Ucanaa  to  LTC  totp. 

The  Department  of  tfie  Army 
announces  its  intention  to  grant  an 
exclusive  license  to  LTC  Corporation, 
having  a  place  of  bxisiness  at  675 
Prospect  Street  Trenton.  NJ  OOWB^der 
U.S.  Patent  No.  4k721.362  entrtled  These 
Gradient  Contrast  Microscope",  issued 
on  26  January  1988.  and  under  U.S. 
Patent  Application  Serial  No.  07/296.555. 
"Phase  Contrast  Image  Microscopy 
Using  Optical  Phase  Conjugation  in  a 
Hybrid  Anateg/Digital  Design",  filed  11 

January  1989. 

The  proposed  exdueive  license  win 
comply  with  Aetenas  mid  conditions  of 
35  U.S.C.  200  and  the  Department  of 
Commerce's  regulations  at  37  CFR  404.7. 
The  propcwcd  license  may  be  granted 
unless,  within  60  days  from  tfic  date  of 
this  notice,  Aa  Dqiartment  of  the  Army 
receiives  written  evidenc*  and  arguaient 


In  accordance  with  37  CFR  404.7 
announcement  is  madfe  of  the 
availability  of  a  method  for  processing 
flexible  LiCoOt  cathodes  for  use  in  a 
rechargeable  Li/LiCaO«  electrochemical 
cell  containing  an  electrolyte  of  LiAsFi 
in  methylacetate  for  exclusive  Ucenaing. 
Inventors  at  the  U.S.  Army  Electronics 
Technology  and  Devifces  Laboratory 
(USA  ET&DL)  have  been  awarded  a 
patent  (U.S.  Patent  #4,818,847)  on  a 
method  for  preparingliCoOt  cathodes 
using  an  aqueous  dough  mixture  of  the 
active  material,  condkictive  diluent,  and 
an  cmdsified  teftoa  Wnder.  The  cathode 
dough  is  roll  pressedonto  both  sides  of 
an  expanded  alumiaam  grid  current 
collector  and  sintered  at  280*C  under 
vacuum  for  1  hour.  This  preparation 
results  in  a  cathode  ftructure  having 
excellent  fiexibiUty  and  a  hi^  porosity 
of  at  least  50  percent  Use  of  cathodes 
prepared  by  thU  mettiod  in  Li/UCoOa 
cells  with  LiAtf  •  in  Dctiijl  acetate,  as 
the  electrolyte  demonstrated  good  rate 
capabilities,  low  temperature 
performance,  and  cjfde  Itfe.  Because 
LiCoOi  was  touad  to  be  staUe  hi  the 

presence  of  air  and  laoistnre,  thia 
cadiode  ineparatioa  i»  saitaUe  for  use 
under  n<m-specialized  manufacturing 
environments  thus  riinnnatiag  the  need 
to  prepare  the  cathodes  ia  costly  low 
humiiiUty  rooms. 

Under  the  authority  of  aectioa  H  (a)  (2) 
of  the  Federal  Tedkoologsr  Transfv  Act 
of  1986  {Pub.  L  •»-«fl^  and  seetioa  207 

of  title  3*  Utaited  States  Cois,  the      ^ 
Depefftmsat  of  the  Army  as  repreaented 

by  USA  ETItDL  vsiabcs  to  cxdastvely 


r 
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license  rights  to  this  catfiode 
preparation  to  a  party  interested  in 
manufacturing  and  commercially  selling 
a  rechargeable  UCoQ,  electrochemical 
cell. 

For  further  technical  information, 
contact:  Mr.  Edward  J.  Plichta.  US  Amy 
Electronics  Technology  and  Devices 
Laboratory.  ATTN:  SLCET-PR.  Fort 
Monmouth.  NJ  07703-5000;  (201)  544- 
2691. 

Kenoeth  L.  Denton, 

l^partment  of  the  Army,  Alternate  Liaison 
Officer  With  the  Federal  Register. 
[FR  Doc  88-19588  Filed  8-18-89;  8:45  am] 
eiujNo  cooe  t7i»4s^ 
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Dapartmant  of  ttw  Navy 

Intent  To  Prapara  an  Environmantal 
Impact  Statement  for  Treatia 
Reptocament  at  Naval  Waapona 
Station  Eatia,  Colta  Neck.  NJ 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  as  implemented  by  the 
Council  of  Envirorunental  Quality 
regulations  (40  CFR  parU  1500-1508),  the 
Department  of  the  Navy  announces  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
replacement  of  the  trestle  which 
connecto  the  deep  water  piers  to  the 
shoreline  at  Naval  Weapons  Station 
(NWS)  Earle,  Colts  Neck.  New  Jersey.  A 
waterfront  location  at  Leonardo,  New 
Jersey,  is  maintained  by  NWS  for 
homeporting  of  ammunition  ships  of  the 
U.S.  AtlanUc  Fleet 

Three  deep  water  piers  located  about 
two  miles  off  shore  are  connected  by  a 
34  feet  wide  trestle.  This  trestle  supports 
two  rail  lines  and  a  truck  travel  lane. 
Replacement  of  the  trestle  is  necessary 
due  to  accelerated  deterioration  of  the 
concrete  deck.  Detailed  investigations  of 
the  structural  conditions  of  the  deck  and 
supporting  wood  piles  have  revealed 
significant  deterioration  of  the  concrete 
cementing  agent,  thus  resulting  in 
reduced  carrying  capacity  of  the  trestle 
system. 

Three  alternatives  are  currently 
identified  for  evaluation  in  the  EIS: 

1.  No  action  alternative  (continued 
use  of  the  existing  deteriorated  trestle). 

2.  Redecking  of  existing  trestle. 

3.  Construction  of  a  new  trestle 
adjacent  to  existing  trestle. 

The  proposed  new  trestle  would 
utilize  concrete  or  steel  piles  to  support 
a  reinforced  concrete  deck.  The  trestle 
would  also  carry  utility  lines  to  support 
homeported  ships;  five  ships  are 
homeported  at  NWS.  In  order  to 
improve  safety  or  truck/train  operations 


on  the  trestle,  it  would  be  wider  to  allow 
two  truck  travel  lanes  md  two  rail  lines. 
Environmental  impacts  resulting  from 
the  proposed  action  would  be 
associated  with  construction  of  the 
replacement  trestle,  including  a  one  time 
dredging  of  an  access  channel  to  allow  a 
barge  mounted  pile  driver  access  to  the 
shallow,  near-shore  water.  This  channel 
would  be  about  500  feet  wide  and  would 
extend  about  3.500  feet  from  shore  to  the 
8  feet  mean  level  water  contour. 
Channel  depth  would  be  8  feet  with 
dredge  depths  ranging  &x)m  one  to  seven 
feet  About  350,000  cubic  yards  of 
sediment  would  be  dredged  Following 
trestle  construction,  the  channel  would 
be  allowed  to  return  to  normal  deptL 
Impacts  from  trestle  construction, 
channel  dredging  and  dredge  material 
disposal  will  be  addressed  in  the  EIS. 

The  U.S.  Army  Corps  of  Engineera  has 
agreed  to  act  as  a  cooperating  agency 
pursuant  to  40  CFR  1501.6.  The  Corps 
will  review  a  Navy  permit  application  or 
the  proposed  action  pursuant  to 
authorization  found  in  section  10  of  the 
River  and  Harbor  Act.  section  404  of  the 
Clean  Water  Act,  and  section  103  of  the 
Marine  Protection.  Research  and 
Sanctuary  Act. 

Efforts  are  underway  to  retain  an 
unaffiliated  consulting  firm  to  prepare 
Draft  and  Final  Environmental  Impact 
Statements.  Publication  of  the  DEIS  is 
planned  for  January  1990. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  identifying  the  significant  issues 
related  to  this  action.  The  Navy  will 
hold  a  public  scoping  meeting  on 
September  19. 1989,  beginning  at  7:30 
pm,  in  Building  R-i  (Gundeck  QubJ,  at 
Naval  Weapons  Station  Waterfi^nt 
location  in  Leonardo.  New  Jersey.  TTiis 
meeting  will  be  advertised  in  the  Colts 
Neck  area  newspapers. 

A  formal  presentation  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  fixun  the 
public  regarding  issues  of  concern  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  speaker  will  be 
asked  to  limit  their  oral  comments  to  5 
minutes. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of.  oral  comments  at  the  public 
meetings.  To  be  most  helpfiil.  scoping 
comments  should  clearly  describe 
specific  issues  or  topics  which  the 


commentor  believes  the  EIS  shotdd 
address.  Written  statements  and  or 
questions  regarding  tfie  scoping  process 
should  be  mailed  no  later  dian 
September  30. 1989  to  Mr.  Robert 
Ostermueller  (telephone  (215)  897-6282 
(Code  2022)),  Northern  Division.  Naval 
Facilities  E^neering  Command.  U.S. 
Naval  Base,  Philadelphia.  Pennsylvania 
19112-5000. 

Dated-  August  15. 1988. 
Sandra  M.  Kay. 

Department  of  the  Navy.  Alternate  FedetxU 

Register  Liaison  Officer. 

[FR  Doc  89-19S68  Filed  8-l»>88: 8:45  am] 


Government-Owned  Invenllona; 
Availability  for  Ucanaing 

AOENCV:  Department  of  the  Navy.  DOD. 

ACTKM:  Notice  of  availability  of 
invention  for  licensing. 


summary:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Requests  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  the  Chief  of  Naval 
Research  (Code  OOCCIP).  800  North 
Quincy  Street.  Arlington.  Virginia  22217- 
5000  and  must  include  the  apphcation 
serial  number. 

DATE:  August  21, 1989. 

FOR  RMTMa  INFORMATION  CONTACT. 

Mr.  ILJ.  Erickson,  Staff  Patent  Attorney, 
Office  of  the  Chief  of  Naval  Research 
(Code  OOCCIP).  800  N.  Quincy  Street. 
Arlington,  VA  22217-5000.  telephone 
(202)  866-4001. 

Patent  Application  Ser.  No.  275,433: 
Immunotherapy  Involving  CD28 
Stiinulation;  filed  November  23, 1988. 

Dated:  August  la  1988. 
Sandra  MiCay. 

Department  of  the  Navy,  Alternate  Federal 
Register  Liaison  Officer. 
[FR  Doc  88-1SS88  FUed  8-18-80;  8:45  am) 
MUJNQ  COM  SSW-AE-a 


CNO  Executive  Panel  Advleory 
Committee;  Cloeed  Maelina 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Advisory 
Committee  Space  Task  Force  will  meet 
September  28-27. 1969  bom  9  a.m.  to  5 
p.m.  each  day.  at  4401  Ford  Avenue. 


BEST  COPY  AVAILABLE 
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Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
assess  the  Navy's  potential  role  in 
•pace.  The  entire  agenda  of  the  meeting 
will  consist  of  discussions  of  key  issues 
regarding  space  exploration  in  support 
of  U.S.  national  security,  and  related 
intelligence.  These  matters  constitute 
classmed  information  that  is  speciHcally 
authorized  by  Executive  order  to  be  kept 
secret  in  the  interest  of  national  defense 
and  is,  in  fact,  properly  classified 
pursuant  to  such  Executive  order. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552b(c)(l]  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Faye  Buckman. 
Secretary  of  the  CNO  Executive  Panel 
Advisory  Committee,  4401  Ford  Avenue. 
Room  601.  Alexandria.  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

Dated:  August  15, 1989. 
SuidnM.Kay. 
Department  of  the  Navy,  Alternate  Federal 

Register  Liaison  Officer. 

[FR  Doc  89-19567  Filed  8-18-89;  8:45  am] 

VHJJNa  COOC  MIO-AE-M 


Alicia  Coro.  Director,  School 
Improvement  Programs,  U.S. 
Department  of  Eduoation.  400  Maryland 
Avenue.  SW..  Washington.  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Alicia  Coro.  telephone  (202)  732- 
4657. 
SUPPLEMENTARY  INFORMATION*. 


A.  Background 

The  Department  has  recovered  a  total 
of  $237,087.57  from  the  GDE  in 
resolution  of  final  audit  determinations 
issued  by  the  Assistant  Secretary  for 
Elementary  and  Secondary  Education. 
These  final  audit  determinations  arose 
from  the  organization-wide  audits  of  the 
GDE  for  fiscal  years  1983-1986.  They 
involved  various  misexpenditures  by  the 
GDE  under  Chapter  2  of  the  Education 
Consolidation  and  Improvement  Act  of 
1981  (ECIA)  (20  U.8.C.  3811-3876  (1982)). 
which  consolidated  a  number  of 
categorical  Federal  education  programs 
into  a  single  authorization  of  grants  to 
States.  Specifically,  the  Assistant 
Secretary  determined  that  the  GDE  had 
used  Chapter  2  funds  to  supplant  State 
funds  in  violation  of  Section  585(b)  of 
Chapter  2  (20  U.S.C.  3861(b)  (1982))  and 
for  unallowable  activities  in  violation  of 
Sections  561(a)  and  571-582  of  Chapter  2 
(20  U.S.C.  3811(a).  3821-3842  (1982)). 


DEPARTMENT  OF  EDUCATION 

OfflM  Of  ElMwntary  and  Secondary 
Education 

Infant  to  Rapay  to  tha  Qaorgia 
DafMrtmant  of  Education  Funda 
Racovarad  aa  a  Raault  of  Final  Audit 


AQENCV:  Department  of  Education. 
action:  Notice  of  Intent  to  Award 
Grantback  Funds. 

summary:  Under  Section  456  of  the 
General  Education  Provisions  Act.  the 
U.S.  Secretary  of  Education  (Secretary) 
.  intends  to  repay  to  the  Georgia 
Department  of  Education  (GDE)  under  a 
grantback  arrangement  an  amount  equal 
to  75  percent  of  the  funds  recovered  by 
the  U.S.  Department  of  Education 
(Department)  as  a  result  of  five  final 
audit  determinations.  This  notice 
describes  the  GDE's  plan  for  the  use  of 
the  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  those  funds  available. 
The  notice  invites  comments  on  the 
proposed  grantback. 
DATIS:  Comments  must  be  received  on 
or  before  (September  20. 1989. 
AOOMSSES:  All  comments  concerning 
this  notice  should  be  addressed  to  Mrs. 


B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  the  General 
Education  Provisions  Act  (GEPA)  (20 
U.S.C.  1234e(a)  (1982))  provides  that 
whenever  the  Secretary  has  recovered 
funds  following  a  final  audit 
determination  with  respect  to  an 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  that  program  and 
may  arrange  to  repay  to  the  State 
affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  "grantback"  arrangement 
if  the  Secretary  determines  that — 

(1)  The  practices  and  procedures  of 
the  State  that  resulted  in  the  final  audit 
determinations  have  been  corrected  and 
the  State  is.  in  all  other  respects,  in 
compliance  with  the  requirements  of  the 
applicable  program; 

(2)  The  State  has  submitted  to  the 
Secretary  a  plan  for  the  use  of  the  fUnds 
to  be  awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program  and.  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  State's  plan  would 


serve  to  achieve  the  pujpose  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Fund*  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  Section  4B6(a){2)  of  GEPA. 
the  GDE  has  applied  for  a  grantback  of 
$177,816  and  has  submitted  a  plan  for 
use  of  the  grantback  funds  under 
Chapter  2  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA).  as  amended.  Although  the  final 
audit  determinations  resulted  from 
improper  expenditures  of  Chapter  2, 
ECIA  funds,  that  program  has  been 
repealed.  Chapter  2  of  the  ESEA  is  the 
successor  program. 

Under  its  plan,  the  GDE  proposes  to 
implement  the  Resource  Alignment 
Project  (RAP).  The  major  purpose  of  the 
project  would  be  to  provide 
administrators,  curriculum  specialists, 
media  specialists,  and  teachers  with 
current,  useable  and  accessible 
information  needed  for  instructional 
decisions.  Activities  of  the  project 
would  include  the  aliyunent  of 
textbooks,  criterion  aad  norm 
referenced  tests,  computer  software, 
video  programs,  and  other  available 
instructional  material  with  Georgia's 
Quality  Core  Curriculum  objectives.  The 
alignment  information  would  be  entered 
into  a  statewide  database  which  would 
be  available  to  local  school  systems 
throughout  the  State  of  Georgia. 

The  first  phase  of  the  project  would  be 
completed  by  the  end  of  FY  1989  and 
would  include  long-range  planning  and 
the  beginning  of  the  alignment  process. 
A  total  of  $34,492  of  the  requested 
grantback  monies  would  be  used  for  this 
phase.  The  second  pMase  of  the  project 
would  be  conducted  over  a  period  of 
two  years.  The  second  phase  would 
include  continuation  of  first-year  efforts, 
additional  activities  In  developing  a 
statewide  data  base  system, 
identification  of  implementation  sites, 
and  evaluation.  A  total  of  $143,324.  the 
balance  of  the  requested  grantback 
monies,  would  be  used  for  the  second 
phase. 


D.  The  Secretary's  Determination 

The  Secretary  has  carefully  reviewed 
the  GDE's  grantback  request,  the  GDE's 
plan,  and  other  information  submitted 
by  the  GDE.  Based  ttpon  that  review,  the 
Secretary  has  determined  that  the 
conditions  under  Section  456  of  GEPA 
have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  aiccurate  or  complete, 
the  Secretary  is  not  precluded  from 


taking  appropriate  administrative 
action. 

E.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  thirty  days  prior  to  entering  into 
an  arrangement  to  award  funds  under  a 
grantback.  the-Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent  to 
do  so.  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA.  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  GDE  under  a  grantback 
arrangement.  The  grantback  award 
would  be  in  the  amount  of  $177,816. 
which  is  75  percent  of  the  funds 
recovered  by  the  Department  as  a  result 
of  the  final  audit  determinations. 

F.  Terms  and  Conditions  Under  Which 
Payment  Under  a  Grantback 
Arrangement  Would  Be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  terms 
and  conditions  that  the  Secretary  deems 
necessary  to  accomplish  the  purposes  of 
the  affected  program,  including  the 
submission  of  periodic  reports  on  the 
use  of  the  repaid  funds  and  evidence 
that  the  State  has  consulted  with 
parents  or  representatives  of  the 
population  that  would  benefit  from  the 
grantback  award. 

The  GDE  agrees  to  comply  with  the 
following  terms  and  conditions  under 
which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  GDE  will  expend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  GDE  submitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  Pursuant  to  section  456(c)  of  GEPA 
the  GDE  will  obligate  $34,492  of  the 
grantback  funds  by  September  30. 1989. 
$712  of  the  funds  by  September  30. 1990 
and  the  remainder  of  the  funds  by 
September  30. 1991. 

(3)  The  GDE  will,  not  later  than 
January  1. 1992.  submit  a  report  to  the 
Secretary  that — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget; 
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(b)  Shows  that  the  fimds  awarded 
under  the  grantback  have  been 
liquidated;  and 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  The  GDE  will  maintain  separate 
accounting  records  documenting  the 
expenditure  of  the  grantback  funds. 
(Catalog  of  Federal  Domestic  Assistance 
(CTDA)  Number  84.151;  Caiapter  2  of  Title  I  of 
the  Elementary  and  Secondary  Education  Act 
of  1965,  as  amended) 

Dated:  August  IS,  1S89. 
Lauro  F.  CavazM. 
Secretary  of  Education. 
(FR  Doc.  8&-19572  Filed  *-18-fl9;  8:45  am] 
BIUJNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 
Office  of  the  Secretary 

Pubirc  Hearings  To  Solicit  Views  From 
Public  Officials  and  tha  Ganaral  Public 
on  tha  Davalopmant  of  a  National 
Energy  Strategy 

AOENCY:  Office  of  the  Secretary.  DOE. 
action:  Notice  of  meetings  to  invite 
pubhc  officials  and  the  general  public  to 
provide  comments  on  the  development 
of  a  national  energy  strategy. 


summary:  This  is  the  fourth  in  a  series 
of  public  hearings  being  conducted 
throu^out  the  country  by  the 
Department  of  Energy  soliciting 
comments  from  interested  parties  on  a 
wide  range  of  energy  issues  and 
recommended  solutions.  Dates  and 
Procedurer  The  pubUc  hearing  is 
scheduled  for  August  28. 1980.  from  8:30 
a.m.  to  1:00  p.m.  and  1:45  p.m.  to  6:00 
p-m.,  at  the  Washington  State 
Convention  and  Trade  Center.  800 
Convention  Place,  Level  6,  Seattle, 
Washington.  Individuals  interested  in 
testifying  at  this  hearing  should  contact 
William  H.  Hatch.  Office  of  Policy. 
Planning  and  Analysis,  Department  of 
Energy  at  (202)  586-4767  no  later  than 
4:00  p.m..  Wednesday.  August  23, 1989. 
Persons  wishing  to  submit  testimony  for 
the  record  in  conjunction  with  this 
hearing  should  forward  written 
comments  to  William  H.  Hatch,  Office  of 
Policy,  Planning  and  Analysis, 
Department  of  Energy,  Forrestal 
Building,  Room  7H-034. 1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  All  testimony 
received  will  be  compiled  and  made 
available  to  the  public. 

The  fifth  hearing  in  this  initial  series 
has  been  scheduled  in  Louisville. 
Kentucky,  on  September  8. 1989.  As 
soon  as  information  is  available 


regarding  the  specific  location  and  time. 

it  will  be  announced. 

FURT  ER  inpormatkm  cowtact:  For 

further  information,  please  write  or  call 
William  R  Hatch,  Office  of  Policy, 
Planning  and  Analysis,  Department  of 
Energy.  Forrestal  Building.  Room  7H- 
034. 1000  Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-4767. 
Linda  G.  Stuntz, 

Deputy  Undersecretary.  Office  t^ Policy, 
Planning  and  Analysis,  U.S.  Deportment  of 
Energy. 

[FR  Doc.  89-19703  FUed  8-17-88: 11:54  am] 
eUlINQ  COOC  M<Mt-M 


Fadaral  Energy  Regulatory 
Commission 

[ProiestNa  3109-001] 

Blue  Rhrar  Dam,  Oregon;  AvaHabOity  of 
Environmental  Assesamant 

August  11, 1989. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  major  license  for  the 
proposed  Blue  Rive  Dam  Project  located 
on  the  Blue  River  in  Lane  County,  near 
Eugene,  Oregon  and  has  prepared  an 
Envrionmental  Assessment  (EA)  for  the 
proposed  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
proposed  project  and  has  concluded  that 
approval  of  the  proposed  project,  with 
appropriate  mitigation  measures,  would 
not  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunenL 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  1000,  of  the  Commission's  offices 
at  825  North  Capitol  Street  NE.. 
Washington.  DC  20426. 
Linwood  A.  Wataoo,  Jr.. 
Acting  Secretary. 
[FR  Doc.  89-19532  Filed  8-18-89:  8:45  am] 

MLLINQ  cow  t717-et-ll 


[Docket  Na  RP88-42-004] 

Pacific  Offshore  PIpellna  Co^ 
Compiianca  FHIng  of  Propoaad  Changa 
In  FERC  Qaa  Tariff  Rata 

August  14. 1988. 

Take  notice  that  Pacific  Offshore 
Pipeline  Compaey  ("POPCO")  on 
August  8. 1989.  tendered  tat  filing  the 
following  proposed  change  to  its  FERC 
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Gat  Tariff,  Original  Volume  No.  1,  to  be 
effective  May  24, 1989: 
Third  Revised  Sheet  No.  6 

POPCO  states  that  the  tariff  sheet  has 
been  filed  in  compliance  with  a  Letter 
Order  dated  July  14, 1989  in  the  above 
referenced  DockeU.  POPCO  is  filing  this 
revised  tariff  sheet  to  correct  for  a 
mispagination  which  occurred  with  its 
June  23, 1989  compliance  filing. 

Copies  of  the  filing  were  served  on 
POPE'S  supplier,  customer,  and  the 
interested  State  Commission. 

Any  person  desiring  to  protest  said 
filing  ^uld  file  a  protest  with  the 
Federsf  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  sudi  protests  should  be 
filed  on  or  before  August  21, 1989. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Persons  that  are  already 
parties  to  this  proceeding  need  not  file  a 
motion  to  intervene  in  this  matter. 
Copies  of  Uiis  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LaisD.CailMll. 
Secretary. 

[PR  Doc  89-19533  Filed  S-18-89:  8:45  am] 
I OOOK  sriT-oi-ii 


DATES:  The  transfer  of  data  submitted  to 
EPA  will  occur  no  sooner  than  August 
28.1989. 

AOOfiesSES:  Comments  should  be  sent 
to  Dina  Villari,  Document  Control 
Officer,  Office  of  Solkl  Waste  (OS-312), 
U.S.  Environmental  ftotection  Agency, 
401 M  Street  SW.,  Washington.  DC 
20460.  Comments  should  be  identified  as 
'Transfer  of  Confidential  Data." 
FOR  FURTHER  INFORMATION  CONTACT. 
Dina  Villari,  Documatit  Control  Officer, 
Office  of  Solid  Waste  (OS-312).  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460, 
(202)  382-4670. 
SUPPLEMENTARY  INFORMATION: 

L  Transfer  of  Data 


ENVmONMENTAL  PROTECTION 
AGENCY 

[Fm.-3632-71 

Transfer  Of  Data  to  Contractors 

AQBNCV:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  transfer  of  data  and 

request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  will  transfer  to  its 
contractors.  Versar,  Inc.;  Radian 
Corporation:  DPRA.  Inc.;  Tetra  Tech. 
Inc.;  and  Jacobs  Engineering  Group 
biformation  which  has  been,  or  will  be. 
submitted  to  EPA  under  section  3007  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  These  fmns  are 
assisting  EPA  in  conducting  analyses  of 
the  data  submitted  to  EPA  under  section 
3007  of  RCRA  for  the  development  of 
treatment  standards  for  hazardous 
wastes  sub)ect  to  the  land  disposal 
restriction  rules.  Some  oLtiie 
information  may  have  a  claim  of 
business  confidentiality. 


security  manual.  EPA  wiB  approve  the 
security  plan  of  the  contmctbrs  and  will 
inspect  their  facilities  and  approve  them 
prior  to  RCRA  CBI  being  transmitted  to 
the  contractors.  Personnel  fiom  these 
firms  will  be  required  to  sign  non- 
diclosure  agreements  and  be  briefed  on 
appropriate  security  procedures  before 
tiiey  are  permitted  access  to  confidential 
information,  in  accordance  witii  the 
"RCRA  Confidential  Business 
Information  Security  Manual"  and  tiie 
Contractor  Requirements  Manual. 

Dated:  August  4, 1989.     1 
Roberi  L.  Duprey, 
Acting  Assistant  Administrvtor. 
(FR  Doc.  89-19813  Filed  8-18-89;  8:45  am] 
BtLUNQ  CODE  6SW-S0-M  I 


In  November.  1984  Congress  enacted 
amendments  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
requiring  the  Agency  to  establish 
standards  for  treatment  of  hazardous 
wastes  prior  to  land  disposal.  A  major 
portion  of  this  program  involves 
identifying  generators  and  treaters  of 
these  wastes  and  collecting  and 
analyzing  data  from  full-scale 
technologies. 

Under  EPA  Contract  NO.  68-01-7310, 
Versar.  Inc.;  DPRA.  Inc.;  Radian 
Corporation;  Tetra  Tech,  Inc.;  and 
Jacobs  Engineering  Group  will  assist  the 
Waste  Treatment  Branch  of  the  Office  of 
Solid  Waste  in  conducting  analyses  of 
data  submitted  to  ffA  under  section 
3007  of  RCRA  for  the  development  of 
ti-eatment  standards  for  hazardous 
wastes  subject  to  the  land  disposal 
restriction  rules.  Some  of  the 
information  being  transferred  may  have 
been  claimed  as  confidential  business 
information. 

In  accordance  with  40  CFR  2.305(h), 
EPA  has  determined  that  Versar,  Inc.; 
Radian  Corporation;  DPRA,  Inc.;  Teti-a 
Tech,  Inc.;  and  Jacobs  Engineering 
Group  require  access  to  confidential 
business  information  (CBI)  submitted  to 
EPA  under  the  authority  of  RCRA  to 
perform  worii  satisfactorily  under  the 
above-noted  contract.  EPA  is  issuing 
this  notice  to  inform  ail  submitters  of 
confidential  busintss  information  that 
EPA  may  transfer  to  these  firms,  on  a 
need-to-know  basis,  CBI  collected  under 
the  authority  of  RCRA.  Upon  completing 
their  review  of  materials  submitted,  the 
contractors  will  ra(tum  all  such  materials 
to  EPA. 

Versar.  Inc.;  Radian  Corporation; 
DPRA  Inc.;  Tetra  Tech.  Inc.;  and  Jacobs 
Engineering  Grouf  have  been  authorized 
to  have  access  to  RCRA  CBI  under  the 
EPA  "Contractor  Reqtiirements  for  the 
Control  and  Security  of  RCRA 
Confidential  Busisess  Information" 


[FRL-3632-«l 


ioii 


Extension  of  ttie  Periol  for 
Preparation  of  Regionai  404(c) 
Recommendation  Concerning  the  Use 
of  Big  River,  MIshnock  River,  Their 
Tributaries  and  Adjacent  Wetlands  as 
Disposal  Sites;  Kent  County.  RL 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Extension  of  the 
Period  for  Preparation  of  Regional  404(c) 
Recommendation.   

summary:  On  February  1. 1989.  EPA 
published  in  tiie  Federal  Register  (54  FR 
18694)  a  Notice  of  a  Proposed 
Determination,  under  Section  404(c)  of 
tiie  Clean  Water  Act.  to  prohibit  the  use 
of  Big  River.  Mishnock  River,  their 
tributaries  and  adjacent  wetiands  as 
disposal  sites  for  die  purpose  of  building 
a  reservoir.  The  notice  established  a 
public  comment  period,  which  ended  on 
July  31, 1989.  On  June  t,  1989,  a  public 
hearing  concerning  the  Proposed 
Determination  was  held  in  Coventry, 
Rhode  Island.  EPA  has  received  over 
200  written  comments,  including 
substantial  technical  field  data,  which 
need  to  be  evaluated.  In  order  to  allow 
full  consideration  of  the  extensive 
administrative  record,  the  time  period 
provided  in  40  CFR  231.5(a)  for  the 
preparation  of  the  Regional 
Recommendation,  the  next  step  in  the 
404(c)  process,  is  being  extended  until 
close  of  business,  October  10. 1989.  This 
time  extension  is  made  under  autiiority 
of40  CFR  231.8. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  J.  Kern.  EPA  Water  Quality 
Branch,  JFK  Federal  Building,  WWP- 
1900,  Boston,  MA  02203-2211,  (617)  565- 
4421. 
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Dated:  August  11, 1988. 
PaulG.KwN^ 

Acting  Regional  Administrator,  Region  I. 
(FR  Doc  88-19814  Piled  8-18-89;  8:45  am] 
MUMaOOOCi 
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FARM  CREDIT  ADMINISTRATION 

Performance  Review  Board: 
DMignatlon  of  Members 

agency:  Farm  Credit  Adminisb-ation. 
action:  Notice. 


:  In  accordance  with  die 
provisions  of  Tide  5.  U.S.C.  4313(c)(4). 
the  Farm  Credit  Administration  hereby 
publishes  a  roster  of  Uie  names  of  die 
executives  who  may  be  designated  as 
membePB  of  tiie  Agency's  Performance 
Review  Board(s).  The  roster  is  as 
follows: 

1.  Francis  J.  Boyd.  Jr.; 

2.  David  C.  Baen 

3.  Anne  E.  Dewey; 

4.  Michael  J,  Powers; 

5.  Michael  A  Bronson;  and 

6.  William  L  Robertson. 
Dated:  August  15, 1969. 

David  A.  Hill, 

Secretary,  Farm  Credit  Administration  Board 
(FR  Doc.  89-19612  Filed  8-18-89;  &-45  am] 
BUMQ  OODI  ■TOS.eiHi 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  tiiat  tiie  following 
agreement(8)  has  been  filed  witii  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act.  1916,  and  section  5  of 
tiie  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  die 
Washington,  DC  Office  of  die  Federal 
Maritime  Commission.  1100  L  Stieet, 
NW..  Room  10325.  Interested  parties 
may  submit  protests  or  comments  on 
each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  DC  20573.  widiin  10  days 
after  die  date  of  die  Fedetal  Ragistar  in 
which  this  notice  appears.  The 
requirements  for  comments  and  protests 
are  found  in  SS  560.7  and/or  572.603  of 
tide  46  of  die  Code  of  Federal 
Regulations.  Interested  persons  should 
consult  diis  section  before 
communicating  witii  die  Commission 
regarding  a  pending  agreement 

Any  person  filing  a  comment  or 
protest  widi  die  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  die.person  filing  die 
agreement  at  the  address  shown  below. 


Agrsemant  No  j  224-201277 

Title:  Port  of  Portiand  Terminal 
Agreement. 

Parties:  Port  of  Portiand  (Port), 
Oregon  Terminal  Company  (OTC) 

Filing  Party:  Elaine  Lycan,  Manager. 
Price  Estimating  ft  Regulatory  Affairs, 
Port  of  Portiand.  P.O.  Box  3529,  Portland. 
OR  97208. 

Synopsis:  The  Agreement  provides  for 
OTC  to  manage  and  operate  the  Port's 
Container  Freight  Station  located  at 
Fulton  Terminal  6.  Port  of  Portiand.  As 
compensation,  die  Port  will  pay  OTC  a 
monddy  base  management  fee  of  $4,000 
per  month,  subject  to  adjustment 
commencing  witii  die  diird  quarter  of 
the  Agreement  based  on  a  productivity 
index.  The  term  of  tiiis  Agreement  is 
three  years. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  15, 1989. 
Josepli  C  FoDdng. 

Secretary. 

(FR  Doc  89-19586  Filed  a-18-89: 8:45  am] 
■aiMQ  oooc  cTjomi^ 


FEDERAL  RESERVE  SYSTEM 

The  Bank  of  Novo  Scotia,  Toronto. 

Canada;  Propoaal  to  Underwrite  and 

pMlIn  MM  and  Equity  Securities  to  a 
Limited  Extent 

The  Bank  of  Nova  Scotia.  Toronto, 
Canada  ("AppUcant"),  has  applied, 
pursuant  to  section  4(c)(8)  of  die  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  ("BHC  Act']!  and  8  225.23(a) 
of  die  Board's  Regulation  Y  (12  CFR 
225.23(a)),  for  permission  for  its  indirect 
subsidiary,  ScotiaMcUod  (USA)  Inc., 
New  York.  New  Yoric  ("Company"),  to 
underwrite  and  deal  in  all  types  of  debt 
and  equity  securities  to  a  limited  extent. 

Company  is  currentiy  audiorized  to: 
(1)  Provide  brokerage  and  investment 
advisory  services  to  institutional 
customers;  (2)  provide  advice  in 
connection  widi  financial  transactions; 
(3)  provide  financial  advice  to  the 
Canadian  federal  and  provincial 
governments,  such  as  widi  respect  to  the 
issuance  of  dieir  securities  in  the  United 
States;  (4)  provide  discounts  brokerage 
services;  (5)  provide  portfolio 
investinent  advice  and  research  and 
furnish  general  economic  information 
and  advice;  and  (6)  underwrite  and  deal 
in  securities  eligible  to  be  underwritten 
and  dealt  in  by  U.S.  member  banks.  74 
Federal  Reserve  Bulletin  249  (1968). 

Section  4(c)(8)  of  die  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  die  Board  after  due 


notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  BO  closely  related  to  ba^dng  or 
managing  or  controlling  banks  ai  to  iie  a 
proper  incident  diereto."  The  Board  has 
previously  determined  tiiat  underwriting 
and  dealing  in  debt  and  equity  securities 
Uiat  are  not  eligible  to  be  underwritten 
and  dealt  in  by  member  banks 
("ineligible  securities")  are  closely 
related  and  proper  hicidents  to  banking, 
subject  to  certain  conditions.  JJ». 
Morgan  ft  Co.  Incorporated.  The  Chase 
Manhatan  Corporation,  Bankers  Trust 
New  York  Corporation,  Citicorp  and 
Security  Pacific  Corporation.  75  Federal 
Reserve  Bulletin  192  (1989)  ["Momin 
Order"). 

Applicant  has  proposed  to  underwrite 
and  deal  in  ineligible  debt  and  equity 
securities  under  limitations  that  differ 
from  tiiose  approved  by  the  Board  in  its 
Morgan  Order.  Generally.  Applicant 
proposes  diat  die  fi^meworic  of 
limitations  established  by  the  Board  in 
the  Morgan  Order  should  not  apply  to 
its  operations  outside  the  United  States. 
For  example,  under  die  terms  of  its 
proposal.  Applicant,  which  is  a  foreign 
bank  as  well  as  a  bank  holding 
company,  and  its  foreign  offices  and 
subsidiaries  would  be  pennitted  to  lend 
to  and  in  support  of  Company.  Applicant 
does  not  propose  diat  any  U.S.  bank, 
branch,  or  agency  affiliate  would  lend  or 
otherwise  provide  support  to  Company. 
Applicant  has  also  made  odier 
commitinents  as  alternatives  to  those 
approved  in  the  Morgan  Order. 
AppUcant  has  also  requested 
additional  autiiority  for  Company:  (l)  To 
underwrite  and  deal  in  ineligible  debt 
and  equity  securities  in  amounts 
generating  up  to  10  percent  of 
Company's  gross  revenues;  (2)  to 
underwrite  and  deal  in  equity  securities 
immediately  widiout  regard  to  the  one- 
year  waiting  period  established  by  the 
Board  in  die  Morgan  Order  and  (3)  to 
underwrite  and  deal  in  securities 
representing  interests  in.  or  secured  by. 
obligations  originated  or  sponsored  by 
its  affiliates  if  such  securities  are  rated 
by  a  nationally-recognized  rating  agency 
or  are  issued  or  guaranteed  by  a  U.S. 
government  agency  or  a  U.S. 
government-sponsored  agency. 
Applicant's  commitments  and 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  New  York. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  any 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  tii?  application  and 
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does  not  repreMot  a  detenoination  by 
the  Board  that  the  prqwsfd  meeU  or  is 
likely  to  meet  the  standardA  of  the  BHC 
Act  or  the  QaiB-SteagBlI  Act 

Any  commentB  or  requests  for  a 
hearing  should  be  submitted  in  writing 
and  received  by  William  W>  Wiles, 
SeoBtary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
DC  20551.  not  later  than  September  21, 
1889.  Any  request  for  a  hearing  on  this 
applicatian  must,  as  required  by 
i  262Ja(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  2B2.3(eU,  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
woidd  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  (^ 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  mid  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Board  of  Govemon  of  the  Federal  Reserve 
Syatam.  Awguat  la  ises. 
IaaBifiv|.|ahiMa^ 
/4saocwliSscn(iiiy  of  the  Board 
(FR  Doc  10-19677  Rled  ft-lS-ae;  k46  am] 


Banc  Om  CQIP4  Aoqulaitkm  Of 
ItaParmiMibta 


hearing  on  this  question  must  be 
accon^ianied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufGce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing  and  indlcattng  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  receiv^  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govenors  not  later  than  September  8, 


Tlw  orgMrizstion  Usted  in  this  notice 
has  appUM)  under  1 225 J3(aM2)  or  [f)  of 
the  Board's  RsgolBtion  T  (12  CFR 
22S,23(«](2!)  or  [tn  for  the  Board's 
approval  aider  section  ^cJW  of  the 
Bank  HoIdii«  CoBpaay  Act  (12  U.S.C 
1843((^W  and  1 22S.21(a)  of  Regulation 
Y  (12  cm  2XUHm))  to  acquire  or 
control  voting  sacnrities  or  assets  of  a 
company  engaged  in  a  nonbanking 
BcUvity  tfiat  is Uslad in  I22S.25 of 
Regulation  Y  as  closely  r^tad  to 
banking  and  pemissiUe  for  bank 
h(4ding  GOKiwnieSb  UnleM  otherwise 
noted,  sudi  activities  will  be  oondocted 
throughout  the  United  States. 

The  application  is  ava^l^de  fiar 
immediate  inspectioB  at  the  Federal 
Reserve  Bank  indicated.  Onoe  the 
application  has  been  accepted  for 
processing,  it  will  also  be  svsilaUe  for 
inspection  at  the  offices  ci  the  Board  of 
Governors.  Intoested  persons  may 
express  their  views  in  writing  on  the 
question  whedier  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  buiefits  to  the  public,  such 
as  greater  ocovenienca.  increased 
con^ietition.  or  gains  in  efficimcy,  that 
outweigh  possiUs  adverse  effects,  such 
as  undue  concentration  of  reeources, 
decreased  or  unfair  competitioa, 
conflicts  of  intarestst  or  unsound 
banking  practises."  Any  request  for  a 


A.  Federd  Reserve  Bank  of  Cleveland 

(John  J.  Wtxted.  Jr..  Vice  President]  1455 
East  Sixdi  Street  Cleveland.  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  acquire  Weaver  Bros.,  Inc.. 
Chevy  Chase,  Maryland,  and  thereby 
engage  in  originating  and  arranging  1-4 
family  residential  mortgages, 
commercial  mortgage  foiancing,  and 
mortgage  servicing  pursuant  to  {225.25 
{b)(l}  an  (b)(14)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  tlic  Federal  Reserve 
System,  August  15,1919. 
Jemiifer  ].  lohnson. 
Associate  Secretory  of  the  Board 
[FR  Doc.  89-19573  Filed  8-21-89;  8:45  am] 
stLUNO  coos  ssie-ei-a 


Cardinal  Bancaharea,  Inc.  at  al4 
Applicatlona  To  Epgaga  da  Novo  In 
PannlaaMa  Nonbankins  AcOvItfaa 

The  companies  listed  in  this  notice 
have  filed  an  application  under 
S  22S.23(a](l)  of  the  Beard's  Regulation 
Y  (12  CFR  225L23(ii)(l))  for  the  Board's 
approval  under  sectian  4(cX8)  of  the 
Bank  Hol(fing  Coapuiy  Act  (12  VSJC 
1843(c)(a))  and  229.21(a)  of  Regulation  Y 
(12  CFR  22S.21(a))jto  camesence  or  to 
engage  de  ooro,  either  directly  or 
throi^  a  stibsidiary,  in  a  nonbanking 
activity  that  is  listed  in  ft  225.25  of 
Regulation  Y  as  doeety  related  to 
banking  and  petnissiUe  for  bank 
holding  compsniea.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  die  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Beiyi  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  availabie  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interasted  persons  msy 
express  their  views  in  writing  on  the 
question  whether  conaummation  of  the 
proposal  can  "reasonably  be  eiqiectad 
to  produce  benefits  to  the  public  snch 
as  greater  conveoiance.  incraasad 
competition,  or  giins  m  efBdency.  that 
otttwei^  possiUa  adverse  effects,  such 


as  undue  concentration' of  resources, 
decreased  or  unfair  compatKton. 
conflicts  of  interests,  as  unsoand 
banking  praetkss.''  Any  request  for  a 
hearing  on  this  questioa  nuist  be 
accompanied  by  a  stHtsmpnt  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Uen  of  a  iKaiing; 
identifying  specifically  any  questions  of 
fact  that  are  in  (Uspate,  soaauiariring  the 
evidence  that  woald  ba  presented  at  a 
hearing,  and  indicating,  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal 

Unless  otherwise  noted,  corassents 
regarding  the  sppUcatiiais  must  be 
received  at  the  Reswa  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Septandsr  8, 198a 

A.  Federal  Reserve  Bank  of  Ckvdand 
(John  I.  Wixted.  Jr..  Vioe  President)  1465 
East  Sixth  Street,  Cleveland,  01^  44101: 

1.  Cardinal  Bancaharea,  Inc^ 
Lexington,  Kentucky;  to  open  a 
consxuner  loan  office  ia  Harian. 
Kentucky,  through  its  subsidiary. 
Cardinal  Credit  Corporalion.  and 
thereby  engage  de  noMo  in  offering 
consumer  loans  up  to  |l5,0Q0  regulated 
by  the  Kentucky  Constmier  Loan  Act  as 
well  as  unregulated  loans  in  amounts 
greater  than  $15,000,  and  purchase  retail 
installment  notes  on  consumer  goods 
and  services  pursuant*to  1 225.^b)(l) 
of  d»  Board's  HeguiadonY.  These 
activities  will  be  conducted  in  the 
tiarian  County,  Kentodcy  area, 
including  but  not  limited  to  the 
communities  of  Evarts,  Harlan,  Loyall, 
and  Wallins  Cre^ 

B.  Federal  Resarre  Bank  of  CUcago 
(David  S.  Epstein.  Vica  Prssklani)  230 
South  LaSalle  Street.  Chicago.  Bliinis 
60690: 

1.  CNBC  Bancorp,  ba,  Chicago. 
Illinois;  to  eogtge  demm  thraii«h  its 
subsidiary.  CNBC  tanaslBent  Corp.. 
^hic'^gF^  lUhiate,  in  making,  acquiring, 
and  servicing  tosna  ptiaaant  to 

I  225.25(bXl)  <rf  die  Bbard's  Regulation 
Y. 

2.  CNBC  BaacaiiK  Inc..  CUeago, 
Illinois;  to  engage  ds  0000  Ihroai^  its 
subskhsry.  CNBC  Leasing  Corp., 
Chicapi.  UUnois.  in  laasiiQ  psrsonal  or 
real  property  parBaant  to  B  225.2S(bK5) 
of  die  Board's  Regsktion  Y. 

C  Federal  ReserveiBsnfc  ai  San 
Francisco  (Hvry  W.  Ckeaa,  Vioe 
President)  lU  litekeft.8«raet,  Saa 
Francisco,  Califonna^tlOSc 

1.  Security  Pacific  Carpomtkm.  Los 
Angeles.  Cahfamia;  Is  sogsge  de  aoro 
throu^  its  sabsidiMri.  Sandsai  Sacpac 
Investasent  Advisoia)  In&,  Loa  Angeles, 
California,  in  iavesliaeBt  advisoty 
services,  ading  as  inmstneal  &Mncial 
advisor  to  die  extentjof  (1)  servteg  as 
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the  advisory  company  for  mortgage  or 
real  estate  investment  trusts,  (2)  serving 
as  mvestment  sdvisor  (as  defined  in 
section  2(a)(20J  of  die  Investment 
Company  Act  of  1940)  to  investment 
companies  registered  under  tiiat  Act 
mcluding  sponsoring,  organizing,  and 
managing  closed-end  hivestment 
companies,  (3)  providing  portfolio 
investment  advice  to  any  other  persons, 
(4)  furnishing  general  economic 
information  and  advice,  general 
economic  statisdcal  forecasting  services 
and  industry  studies,  and  (5)  providing 
financial  advice  to  state  and  local 
governments,  such  as  with  respect  to  die 
issuance  of  dieir  securides  pursuant  to 
8  225.25(b)(4)  of  die  Board's  Regulation 
Y.  These  activities  will  be  conducted 
Uuough  a  joint  venture  which  is  owned 
50  percent  by  Security  Pacific  and  50 
percent  by  Sumitomo  life  Insurance 
Company.  Initially.  Company  will  only 
engage  in  faivesbnent  advisory  activities 
witii  respect  to  a  portion  of  Sumitomo's 
own  investinent  portfolio  allocated  to 
U.S.  Securities. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  15, 1969. 

|eonifisr).)ohasoa, 

Aasociate  Secretary  of  the  Board. 

(FR  Doc.  89-19574  FUed  8-18-89;  8:45  am] 

MJJNO  coos  sns^i-M 
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FHIh  ThWBaneof^  at  aL;  FOrmatlona 

BankHoMngCompamaa 

The  companies  listed  in  this  notice 
have  applied  for  die  Board's  approval 
under  section  3  of  die  Bank  Holding 
Company  Act  (12  U.&C  1842)  and 
i  225.14  of  die  Board's  R^ation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  baidc  or  bank 
holding  company.  The  factors  diat  are 
considered  in  acting  on  die  applications 
are  set  forth  to  section  3(c)  of  die  Act  (12 
U.S.C.  1842fc)). 

Each  application  is  available  for 
immediate  tospection  at  die  Federal 
Reserve  Bank  indicated.  Once  die 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
tospection  at  die  offices  of  die  Board  of 
Governors,  taterested  persons  may 
express  their  views  to  writing  to  the 
Reserve  Bank  or  to  die  offices  of  die 
Board  of  Governors.  Any  comment  on 
an  application  diat  requests  s  hearing 
must  toclude  s  statement  of  why  a 
written  presentation  wcndd  not  suffice  to 
lieu  of  s  hesring,  identifying  specificslly 
any  questions  of  fact  diat  are  to  dispute 
and  summarizing  die  evidence  diat 
woidd  be  presented  at  a  hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  diese  sppUcstions 


must  be  received  not  later  dian 
September  8, 1969. 

A  Federal  Reserve  Bank  of  devdand 
Oohn  J.  Wfacted,  Jr..  Vice  President)  1455 
East  Sbcdi  Street  Cleveland.  Ohio  44101: 

1.  fifth  Third  Bancorp,  Ctocixmati, 
Ohio:  to  acquire  100  percent  of  die 
voting  shares  of  The  National  Bank  and 
Trust  Company  of  Paris,  Paris, 
Kentiicky. 

2.  Indebancorp,  Oak  Harbor,  Ohio;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  die  voting 
shares  of  The  National  Bank  of  Oak 
Harbor,  Oak  Harbor.  Ohio. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W.,  Adanta,  Georgia 
30303:  ^ 

1.  Barrow  Bancshares,  Inc..  Wmder, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  die 
voting  shares  of  Barrow  Bank  &  Trust 
Company,  Wtoder.  Georgia. 

C  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
Soudi  USalle  Street,  Chicago.  Illtoois 
80890: 

1.  Huron  National  Bancorp,  Inc., 
Rogers  City,  Michigan;  to  brcome  a 
bank  holding  company  by  acquiring  100 
percent  of  die  voting  shares  of  Huron 
National  Bank,  Rogers  City,  Michigan. 

2.  Maraeillea  Bancorporation,  Inc. 
Marseilles,  Illtoois;  to  become  a  bank 
holding  company  by  acquiring  at  least 
66%  percent  of  die  voting  shares  of 
Union  National  Bank  of  Marseilles. 
Marseilles,  Illtoois. 

3.  Premier  Bancorp,  Inc.,  Fanner  City. 
Illtoois;  to  acquire  19.8  percent  of  die 
voting  shares  of  FM  Bancorp,  fat, 
Paxton,  Illtoois,  and  diereby  todirecdy 
acquire  Melvto  State  Bank,  Melvto, 
Illtoois. 

D.  Federal  Reserve  Bank  of  Dallas  (W. 
Arthur  Tribble.  Vice  President)  400 
Soudi  Akard  Sti«et,  Dallas,  Texas  75222: 

1.  BFW  Financial  Corporation. 
Burleson,  Texas;  to  acquire  100  percent 
of  die  voting  shares  of  Alvord  Ftoandal 
Corporation,  Alvord,  Texas,  and  tiiereby 
todirecdy  acquire  The  Alvord  National 
Bank  to  Alvord,  Alvord,  Texas. 

2.  GNB  Bancaharea,  Inc..  Gatoesville, 
Texas,  to  become  s  bank  holding 
company  by  acquiring  100  percent  of  die 
voting  shares  of  Guaranty  National 
Bancshares,  toe,  Wihnington,  Delaware, 
and  thereby  todirecdy  acquire 
Gatoesville  National  Bank.  Gatoesville. 
Texas. 

3.  Guaranty  National  Bancaharea. 
Inc.,  Wihnington.  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  die  voting  shares  of 
Gatoesville  National  Bank,  Gatoesville. 
Texas. 


Board  of  Governors  of  dw  Fsdenl  Ras^ve 
System.  August  15. 1989. 
lonnifar  ].  {afansao. 
Aasociate  Secretary  of  the  Board. 
(FR  Doc  8»-19575  FUed  B-IS-BB;  8.-45  am] 
BSIMa00M«1S-SV« 


Fourth  Fbiandal  Corp.,  at  aL; 
Formation  of .  AoquteMon  by.  or 
Margar  of  Bank  HoWbig  Componiaa; 
and  AeqiMtlon  of  Nonbanldng 
Company 

The  company  listed  to  this  notice  has 
applied  under  1 225.14  of  die  Board's 
Regulation  Y  (12  CFR  225.14)  for  die 
Board's  approval  under  section  3  of  die 
Bank  Holding  Company  Act  (12  U.S.C 
1842]  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  applied  under 
S  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2])  for  die  Board's  approval 
under  section  4(c)(8)  of  die  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8])  and  {  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  to  a  nonbanking 
activity  diat  is  listed  to  S  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissiblefor  bank 
holding  companies,  or  to  engage  to  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
diroughout  die  United  States. 

The  application  ia  avaUable  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  todicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
tospection  at  die  offices  of  the  Board  of 
Governors,  toterested  persons  may 
express  dieir  views  to  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  tocreased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  toterests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  die 
reasons  a  written  presentation  would 
not  suffice  to  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  to  dispute,  summarizing  die 
evidence  that  would  be  presented  at  a 
hearing,  and  todicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  die  Reserve  Bank 


FMbnl 
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indicated  or  the  offices  of  tfaB  Board  of 
Governors  not  later  than  September  8, 
1988. 

A.  Federsl  Rasarva  Baak  of  Kaasaa 
aty  (Thomaa  M.  Hoenig.  Senior  Vice 
President]  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Fourth  Financial  Corporation, 
Wichita.  Kansas;  to  nwige  with 
Southwest  Financial  Coiporation, 
Garden  Qty.  Kansas,  and  thereby 
indirectly  acquire  The  Garden  National 
Bank,  Garden  City,  Kansas. 

In  connection  with  this  application. 
Applicant  proposes  to  engage  in  cre<tit- 
related  insuranoe  parsnant  to 
f  225J5(b)(8Mi)  of  the  Board's 
Regulation  Y. 

Bosrd  of  Governors  of  the  Federal  Reserve 
System,  Aaguit  IS,  IflSB. 

i4ssociotB  Secretary  of  the  Board. 

[FR  Doa  80-19676  FHed  8-18-49: 8:45  am] 

HUM  OODt  ai»«1-ll 


DEPARTHEIfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Alcohol,  Dnyg  AfcMW,  and  WwHal 
Advtooty  CowiwMm  M— Mng  In 


emphasis  of  the  Instttute's  extramural 
science  program. 

Substantive  program  information  may 
be  obtained  bom  the  contract  person 
listed  above.  The  NIAAA  Advisory 
Board  Staff  Coordinator.  Ms.  Nancy 
Colladay,  Room  16C-23,  Parklawn 
Building,  5600  Fishen  Lane,  Rodcville, 
Maryland  20657  ¥vill  furnish  stmmiaries 
of  the  meeting  and  a  roster  of  committee 
members  upon  request. 

Dated:  August  IS.  19(19. 

Peggy  W.  Cocluin. 

Committee  Managemmt  Officer,  Alcohol, 

Drug  A  buse,  and  Mentol  Health 

Administration. 

[PR  Doc.  89-19630  Filed  8-18-89;  8:45  am] 
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r:  Alcohol,  Drug  Abuse,  and 

Mental  Health  Administration,  HHS. 
ACTIOH:  Notice  of  meeting.   

SUMMAiir.  Tliia  notice  sets  forth  the 
sdiedule  and  ptopoeed  agenda  for  the 
forthcoming  meeting  of  an  agency 
extramoral  science  advisory  board  in 
the  montti  of  September  1969.  The  Board 
will  dtscoss  current  research  propam 
activities.  Attendance  by  the  public  will 
be  limited  to  space  available. 

Committee  Name:  Extramural  Science 
Advisory  Board,  NIAAA. 

Date  and  Time:  September  12: 1:00 
p.m.-6:00  p.m4  September  13: 9:00  a.m.- 
5:00  p.m. 

Place:  National  Institutes  of  Health. 
Building  31.  Conference  Room  9. 9000 
Rockville  Pike.  Bethesda.  MD  20892. 
StaUa  {^Aiaetiag:  Open. 
Contact  Michad  |.  Lewis.  Paikiawn 
Building.  Room  180-46, 5600  Flriien 
Lane.  Rockville.  MD  208S7.  (301)  443- 
6106. 

Anpeav  Tbe  Advieocy  Board  advisee 
tbe  Secretary,  Department  of  Health  and 
Htnnan  Services.  *e  Adniniatrator. 
Alcohol.  Drag  Abase,  and  Mental  Health 
AdministrBtloa,  and  the  Director, 
National  Institute  on  Alcohol  Abase  and 
AlcohoHM.  beeed  on  an  imgulugiBvlaYi 
of  the  dlrectiaB.  scope,  bdanoe,  and 


Centen  for  DIaeaaa  Control 

In  VttroSyalama  for  Human  Biological 
Monitoring;  Natlonnl  Inatttiila  for 
OoeupoHonal  Safoly  and  HoaWi 
Maodng 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH].  Centers  fbr  Disease  Control 
(CDC). 

Name:  In  Vitro  Si'stems  for  Human 
Biological  Monitorfaig. 

Time  and  Date:  9:00  a.m.-3;00  pjn.— 
September  5, 1989. 

Place:  Robert  A.  Taft  Laboratories, 
4676  Columbia  Parkway.  Auditorium. 
Cincinnati,  Ohio  41226-1998. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  To  review  and  discuss  in 
vitro  systems  for  the  generation  of 
biotransformation  data  that  may  be 
used  in  tfie  selection  of  biomarkers  of 
human  exposure  to  chemical 
xenobiotics. 

Contact  Person:  DomBld  E.  Richards, 
NIOSH,  CDC,  Robert  A.  Taft 
Laboratories  (023).  4876  Columbia 
Parkway,  Cincinnati,  Ohio  45226-1996. 
Telephone:  Commercial;  (513)  533-6192, 
FTS:  684-8192. 

Dated:  August  15, 1989. 
Elvia  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control. 
[FR  Doc.  89-19561  Bled  8-18-89;  8:45  am| 


Name:  CDC  Advisory  Committee  on 
Injury  Prevention  and  Control. 

Time  and  Date:  9:00  Bim.-5:00  p.m.— 
September  6. 1969, 9Xn  a.m.-3«0  p.m.— 
September  7, 1989. 

Place:  Koger  Center,  Davidson 
Building.  Room  2060,  28$8  Woodcock 
Boulevard,  NE,  Atlanta,  Georgia  30341. 

Status:  Open  to  the  pablic,  Ifanited 
only  by  the  space  available 

Purpose:  The  Committee  will  make 
recommendations  on  policy,  strategy, 
objectives,  and  prioritias  including  the 
balance  and  mix  of  intramural  and 
extramural  research;  advise  on  the 
development  of  a  national  plan  for 
injury  prevention  and  control  and  the 
development  of  new  technologies  and 
their  application;  and  review  progress 
toward  injury  prevention  and  control. 

Matters  to  be  Discussed:  The 
Committee  will  discuss  its  purpose  and 
goals,  and  map  out  its  agenda  for  the 
next  12  months.  The  meeting  will 
include  an  orientation  to  CDC  programs 
and  activities  related  to  the  prevention 
and  control  of  injuries. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Mark  Rosenbwg,  M.D.,  Director, 
Division  of  Injury  Epidemiology  and 
Control,  Center  for  Enfironraental 
Health  and  Injury  Control,  CDC  1800 
Clifton  Road  NE.,  MaiUtop  F-36. 
Atlanta,  Georgia  30333,  telejAone:  FTS: 
236-«90;  Commerciah  404/486-4890. 

Dated:  August  15, 1989. 
Elvia  HOysr, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Contoi. 
[PR  Doc.  89-19563  Filed  1-18-89;  8:45  ami 
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Board  of  SdontMe  Cbunaolora  (BSO; 
National  taatlhrta  for  Otcuptlonal 
Safety  and  HaaNh;  Mboling 


Advfaory  Commltaa  for  Injury 
Prevention  and  Control;  Meeting 

In  aooordanoe  orith  section  10(a)(2)  of 
the  Federel  Advilory  Cooimittee  Act 
(Pub.  L  92-468).  flie  CeDtars  fbr  Dtseese 
CoBtod  (CDC)  aanoances  the  folkiwing 
Committee  meeting: 


In  accordance  widi  section  10(a)(2)  of 
the  Fedval  Advisory  Coannittee  Act 
(Pub.  L  92^463).  the  Centers  for  Disease 
Control  (CDC)  annonoces  the  following 
Committee  meeting: 

A^ooie:  NIOSH  Boatd  oi  Scientific 
Counselors. 

Time  and  Date:  MJO  pj»<-&00  p.m.— 
September  11. 1969, 9D0  ajar-«dO  p-m.— 
Septemberl2. 198B. 

Place:  Newport  Beach  Morriot  Hotel, 
900  Newport  Center  Drive.  Newport 
Beach,  California. 

StatuK  ChMed  3:41  pjB^-5«B  pjn.. 
Seirtember  11, 19ea  All  otfier  pOTtlons  of 
the  meeting  are  open  to  die  pobNc. 
limited  only  by  the  i|Moe  av^iMe. 

At/poser  The  Boaid  ie  dunged  with 
advising  the  Iftrector  of  NIOSH  on  the 


scientific  quality  and  efficacy  of  the 
Institute's  research. 

Contact  Penan:  ttoy  M.  Fleoui^ 
Sc.D..  Executive  Secretary,  BSC,  NKBH. 
CDC.  Bldg.  1.  Room  3057,  D3a  1600 
Clifton  Road,  NE.,  AUanta.  Georgia 
30333,  Tel^hone:  ComraerdaL  (404) 
639-3343.  FTS:  23ft-3343. 

Agenda:  Agenda  items  for  the  meeting 
will  include  announcemeots. 
consideration  of  minutes  of  the  previous 
meeting,  a  report  bom  the  Director  of 
NIOSH.  site  visa  reports,  surveillance 
subcommittee  report.  Gouvemeur  Tak 
subcommittee  report,  research  needs 
subcommittee  report  discussions  of 
NIOSH  research  initiatives,  and  fiiture 
Board  activities.  Beginning  at  3:45  pjn. 
through  5«)  p.m..  September  11.  the 
Board  will  discuss  certain  matters  the 
public  disclosure  of  which  woiild 
constitute  a  violation  of  sections 
552b(c)(6)  and/or  552b(c)(9)(B)  of  Title  5 
U.S.  Code  related  to  personal  privacy. 
Therefore,  pursuant  to  said  provisions 
and  the  determhiation  of  the  Acting 
Director.  CDC.  this  portion  of  die 
meeting  will  not  be  open  to  the  public. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  portions  of  the  meeting  so 
indicated  are  open  to  fte  pubtic  for 
observation  and  participation.  Anyone 
wishing  to  make  an  oral  presentation 
should  notify  the  contact  person  listed 
above  as  soon  as  possible  before  the 
meeting.  The  request  should  state  the 
amotmt  of  time  desired,  the  capacity  hi 
which  the  person  will  appear,  and  a 
brief  outline  of  the  presentation.  Oral 
presentations  will  be  sdieduled  at  the 
discretion  of  the  Chairperson  and  as 
time  permits. 

A  roster  of  members  and  other 
relevant  information  regarding  Ae 
meeting  may  be  obtained  from  die 
contact  person  listed  above. 

Dated:  August  15, 1989. 
□vin  Hilyer, 

Associate  Director  for  Policy  Coordinatim. 
Centers  for  Disease  Control. 
(FR  Doc.  88-19562  Rled  8-18-89;  8:45  am] 
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National  Commniaa  on  VRal  and 
Health  Statialiea  Subeonwninaa  on 
Minority  HooRh  StalMiea;  Maying 

In  accordance  «rith  the  Fed^al 
Advisory  Comaiittee  Act  (Pub.  L  92f 
463).  notice  is  hereby  givoi  that  the 
National  Ccmunittee  aa  Vital  and  Health 
Statistics  (NCVHS)  Subooramittee  on 
Minority  Healtii  Statistics  estabUshed 
pursuant  to  42  U£.C  242k,  section 
306(k)(2}.  of  the  PiiblJc  Health  Service 
Act.  as  amended,  announces  the 
following  Subcommittee  meeting. 


Name:  NCVHS  Sabooarndttee  on 
Minority  Health  Statistica. 

Time  and  Date:  UMe  ajn.-3:0e  pjn.. 
September  6, 1989. 

Place:  Room  337A-^S8A.  Hubert  R 
Humphrey  Boilding.  200  Independence 
Avenue,  SW..  Washington,  DC  20201. 

Status:  Open. 

Paipose:  The  Subcommittee  will 
develop  a  1990  work  plan  and  develop  a 
report  on  medically  indigent  issues. 

Contact  Person:  SvbtiKaHive  proffam 
information  as  well  as  summaries  of  the 
meeting  and  roster  of  oommittee 
members  may  be  <^tained  from  Gail  F. 
Fisher.  I%JX,  Executive  Secretary. 
NCVHS.  Room  2-12.  Center  Boildina, 
3700  East  West  (figbway.  HyattsviUe. 
Maryland  20782.  teleiriione  (301)  436- 
7050 

Dated:  August  15, 1989. 
ElvinlfflyBr. 

Associate  Director  for  Policy  Coordination. 
Centen  for  Dieeaee  Control. 
[FR  Doa  89-19564  Filed  8-18-89;  &45  am) 
MUSM  coot  4m-%t^ 


Food  and  Drag  AdmMalrallon 

Conaiawar  Pamc»oMun,  Open  Mooting 

AQENCv:  Food  and  Drug  Administration. 
action:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  annotmcing  the 
following  district  consumer  exchange 
meeting:  San  Fi>ancisco  District  Office, 
chaired  by  Ronald  M.  Johnson,  District 
Director.  The  topic  to  be  discussed  is 
food  labeling. 

dates:  Thursday,  September  21. 1988. 
7:30  pan.  to  8:30  pjn. 

AOORESacs:  O'Connor  Hoq>itaL  Medical 
Office  Bklg.  Auditorium.  2105  Forest 
Ave.,  San  Jose.  CA  95128. 

FOR  PURTHBI  mPOnMAHON  eOMTACn 

Janet  McDonald,  Consaner  ASain 
Officer,  Food  and  Dmg  Adadnistration. 
50  United  Nations  Plaza,  Rm.  S26.  Sen 
Franscisco.  CA  94102. 415-556-1364.  • 
wmMmmnimv  mmmiknom.  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
ccmsuners  and  FDA's  district  offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  August  11, 1988. 
Alan  L  noeting. 

Acting  AaaociateCoaunisuoner for 
Regulatory  Affturs. 

[FR  Doc  89-19512  Filed  A-U-aS;  8)46  «m] 
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AQENCv:  Health  Care  Finandng 
Administi-ation  (HCFA).  HHS. 
ACnOK  General  notice. 


SUMMMv:  This  notice  lists  those  cusent 
Medicare  national  coverage  tt^MHrigm 
which  have  been  issued  in  the  Medicare 
Coverage  Issues  Manual  (HCFA  Pub.  6). 
These  national  coverage  HoHai^ng  ^i^ 
also  widely  distributed  throu^  the  US. 
Government  Printing  Office,  the 
National  Technical  Infoimatioa  Service, 
and  private  publishers  sack  a»  the 
Commerce  Clearing  House.  Pram  tinw  to 
time,  some  of  the  iodividaal  'in^tjtms 
have  been  pnblisfaed  in  the  Fedaal 
Regiatet.  In  tiiis  Federal  Begislar  notice. 
HCFA  is  publishing  a  compilatioa  of 
these  national  coverage  dedsiona.  We 
will  publish  subseqaent  aatioBal 
coverage  decisions  hi  tibe  Fadanl 
Register  on  a  quarterly  basis. 


Sam  Delia  Vecfaia.  (301)  886-6916. 


L  Process  far  Makii«  National 
Decisians 

The  Healtii  Care  Finandng 
Administration  (HC7A]  is  respondUe 
for  administering  the  Medicare  program, 
a  program  which  pays  for  heeldi  care 
and  related  services  for  33  million 
Medicare  benefidaries.  Under  die 
Medicare  program,  tiie  benefits 
available  to  eligible  benefidaries  are 
called  "covered"  services  and  indude 
those  medical  supplies,  treatment 
procedures  and  technologies  that  often 
have  been  referred  to  as  "items." 
Throughout  this  notice,  the  term 
"services"  refers  to  both  services  and 
items. 

Except  m  circumstances  spedfied  in 
the  statute.  Medicare  propam  funds 
cannot  be  used  to  pay  for  services 
furnished  to  Medicare  benefidaries  that 
are  not  covered  under  the  Sodal 
Security  Act  (the  Act).  AdditionaHy. 
section  1862(a)(1)(A)  of  the  Ad  prohibiu 
payment  ander  the  Medicare  program 
for  any  expense  incurred  for  services 
"which  are  not  reasonable  and 
necessary  fbr  die  ^''^jptftsis  or  treatneot 
of  illness  or  injury  or  to  inqireve  the 
fundioning  ot  a  oudfbnned  body 
member." 

The  coverage  decisians  listed  in  the 
Medicare  Coverage  Issoes  Manual  and 
tiiis  notice  coastitnte  'National  coverage 
determinatian(s]."  as  provided  for  ia 
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sections  ia69(b)(3)  and  1871(a)(2)  of  the 
Act  HCFA  uses  the  terms  "national 
coverage  decision"  and  "national 
coverage  detennination" 
interchangeably.  These  sections  of  the 
Act  address  issuance,  publication,  and 
administrative  and  judicial  review  of 
national  coverage  decisions.  In  the 
absence  of  national  coverage  decisions, 
local  Medicare  contractors  have  the 
discretion  to  determine  whether  a 
particular  service  that  meets  all  other 
requirements  for  coverage  appears  to  be 
reasonable  and  necessary  and  therefore 
covered  under  Medicare. 

The  process  by  which  national 
coverage  decisions  would  be  made  and 
the  criteria  for  these  decisions  are 
described  in  a  proposed  rule  published 
in  the  Federal  Raf^ster  on  January  30. 
1968  (54  FR  4302).  (We  are  currently 
considering  public  comments  on  that 
proposed  rule  and  are  developing  the 
final  rule  that  will  be  published  in  the 
Federal  Reg^er.  The  statutory  basis  for 
all  national  coverage  decisions  in  the 
Medicare  Coverage  Issues  Manual  is 
section  1862(a)(1)(A)  of  the  Act  (the  "not 
reasonable  and  necessary"  exclusion) 
unless  otherwise  specified.  If  a  decision 
to  exclude  or  limited  a  service  is 
imposed  under  another  statutory 
authority,  that  statutory  basis  for 
exclusion  or  limitation  constitutes  the 
sole  basis  for  that  decision,  unless 
otherwise  specified.  The  section 
1862(a)(1)(A)  exclusion  is  applicable 
only  if  no  other  statutory  basis  for 
exdusion  applies. 

In  addition  to  the  national  coverage 
decisions  that  have  been  published  in 
the  Medicare  Coverage  Issues  Manual 
(HCFA  Pub.  6),  others  have  been 
published  in  Part  3  of  the  Intermediary 
(HCFA  Pub.  13-3)  and  Carriers  (HCFA 
Pub.  14-3)  manuals,  as  well  as  in 
regulations,  rulings  and  Federal  Regbter 
notices.  Many  of  these  same  national 
coverage  decisions  also  have  been 
repeated  in  the  program  manuals  issued 
to  Medicare  providers.  Those  manuals 
include:  Outpatient  Physical  Therapy 
Provider  and  CORF  (HCFA  Pub.  9), 
Hospital  (HCFA  Pub.  10),  Home  Health 
Agency  (HCFA  Pub.  11),  SNF  (HCFA 
Pub.  12),  Hospice  (HCFA  Pub.  21).  and 
Renal  Dialysis  Facility  (HCFA  Pub.  29). 

n.  Puipoae  of  this  General  Notice 

This  notice  lists  those  current 
Medicare  national  coverage  decisions 
issued  in  the  Medicare  Coverage  Issues 
Manual,  which  we  have  included  as  an 
appendbc  All  future  revisions  to  the 
Medicare  Coverage  Issues  Manual  will 
be  published  in  the  Federal  Register  as 
general  notices  on  a  quarterly  basis. 

An  individual  or  organization 
interested  in  receiving  the  Medicare 


Coverage  Issues  Manual  (HCFA  Pub.  6) 
and  revisions  to  it  may  purchase  a 
subscription  by  contacting  either: 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  (Telephone 
(202)  783-3238) 
or 
National  Technical  Information  Service, 
U.S.  Department  of  Commerce,  5825 
Port  Royal  Road,  Springfield,  VA 
22161,  (Telephone  (703)  487-4630). 

Authority:  Sectiot  1102. 1862, 1869  and  1871 
of  the  Social  Security  Act  (42  U.S.C.  1302. 
1395(ff),  1395(hh)  and  1395(y)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.773,  Medicare— Hospital 
Insurance  and  Program  13.774,  Medicare 
Supplementary  Me4ical  Insurance]. 

Dated:  July  13, 19^9. 
Louis  B.  Hays,        j 

Acting  Administrator.  Health  Care  Financing 
Administration. 

Appendix— Medicare  Coverage  Issues 
Manual    - 


Foreword 


A.  Function  of  the  Medicare  Coverage 
Issues  Manual.— -The  Coverage  Issues 
Manual  sets  forth  whether  specific 
medical  items,  services,  treatment 
procedures  or  technologies  can  be  paid 
for  under  Medicare.  National  coverage 
decisions  have  been  made  on  the  items 
addressed  in  this  manual.  All  decisions 
that  items,  services,  etc.  are  not  covered 
are  based  on  §  1862(a)(1)  of  the  Social 
Security  Act  (the  "not  reasonable  and 
necessary"  exclusion)  unless  otherwise 
specifically  noted.  Where  another 
statutory  authority  for  denial  is 
indicated,  that  is  the  sole  authority  for 
denial.  Where  an  item,  service,  etc.  is 
stated  to  be  covered,  but  such  coverage 
is  explicitly  limited  to  specified 
indications  or  specified  circumstances, 
all  limitations  on  coverage  of  the  items 
or  services  because  they  do  not  meet 
those  specified  indications  or 
circumstances  are  based  on  S  1862(a)(1) 
of  the  Act.  Where  coverage  of  an  item  or 
service  is  provided  for  specified 
indications  or  drcumstances  but  is  not 
explicitly  excluded  for  others,  or  where 
the  item  or  service  is  not  mentioned  at 
all  in  this  Manual,  the  Intermediary 
Manual,  or  the  Carriers  Manual,  it  is  up 
to  the  Medicare  contractor  to  make  the 
coverage  decision,  in  consultation  with 
its  medical  staff,  and  with  the  Health 
Care  Financing  Administration  (HCFA) 
when  appropriate,  based  on  the  law, 
regulations,  rulings  and  general  program 
instruction. 
B.  Contents  end  Organization. — 
1.  Conte/Jte.— The  statutory  and  policy 
framework  within  which  coverage 
decisions  are  made  may  be  found  in  title 


XVIII  of  the  Social  Security  Act,  and  in 
Medicare  regulations,  rulings,  and  other 
instructions  of  HCFA  issued  under  its 
authority,  including  this  manual  and  the 
Intermediary  and  Carriers  Manuals. 
Certain  sections  may  include  cross- 
references  to  specific  sections  of  the 
statute,  regulations,  or  other  Medicare 
manuals. 

The  coverage  decisions  in  the  manual 
will  be  kept  current,  based  on  the  most 
recent  medical  and  other  scientific  and 
technical  advice  avaflable  to  HCFA. 
2.  Organization.— The  material  is 
organized  by  categories,  e.g..  Medical 
Procedures,  Supplies,  Diagnostic 
Services.  A  Table  of  Contents  is 
provided  at  the  beginning  of  the  manual 
designating  coverage  decision 
categories.  Each  subject  discussed 
within  tiie  category  is  listed  and 
identified  by  a  number. 

Revisions  to  the  manual  are  issued 
throuj^  new  pages;  the  reader  is  not 
asked  to  pencil-in  changes  in  the  text. 
Changed  material  will  be  indicated  in 
the  left  margin  of  a  page  in  the  following 
manner 
Line  on  which  change  begins. 
Line  on  which  change  ends. 
The  revision  transmittal  sheet 
identifies  new  material  and  summarizes 
the  principal  changes.  When  a  change  in 
pohcy  or  procedure  is  involved,  the 
background  and  effective  date  for  the 
change  is  provided.  If,  at  a  later  date, 
you  wish  to  refer  to  the  backgroimd 
explanation  given  on  a  transmittal  sheet, 
you  can  identify  the  transmittal  by  its 
number  which  appears  on  each  manual 

page-  .     , 

C.  Use  of  the  Revision  Transmittal 

Check  SAee/.— Immediately  after  the 

title  page,  there  is  a  check  sheet  on 

which  receipt  of  revisions  can  be 

recorded.  Revised  manual  transmittals 

should  be  filed  in  transmittal  number 

order  to  avoid  discarding  a  more  recent 

page  in  favor  of  an  older  one. 

If  it  appears  that  you  have  not 

received  a  particular  transmittal,  allow 

10  working  days  after  receipt  of  a  higher 

numbered  transmittal  before  requesting 

a  transmittal  that  it  missing. 

Transmittals  are  not  always  distributed 

in  strict  numerical  sequence. 

D.  Effective  Datts  for  Medicare 

Coverage  Issues  Manual  Issuances. — 

Manual  transmittds  specify  whether  the 

material  involves  a  new  pohcy  or 

procedure,  a  change,  or  simply  a 

clarification  of  existing  policies  or 

procedures.  For  a  new  or  changed  policy 

or  procedure,  the  tt'ansmittals  and  the 

manual  text  specifcr  the  effective  date.  It 

usually  carries  prospective  dates. 

However,  a  policy  or  procedural 

issuance  which  corrects  a  prior 


instruction  may  be  given  retroactive 
effect,  as  specified  on  the  transmittal.  A 
clarification  is  intended  to  improve  the 
understanding  of  policies/procedures 
that  are  already  in  effect,  and  an 
effective  date  is  not  specified. 

Coverage  Issues 
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Medical  Procedures 


Colonic  Irrigation 

ManipidatioB> 

Heat  Treatment.  Including  the  Use 
of  Diathermy   and    Ultrasound 

for  Pnlmonary  Conditions.™ 

Ultrasonic  Sui^ry „ .™....... 

Cellular  Therapy  ™ _ '""" 

Thermogenic  Therapy 

Carotid   Body    ReiecUon/Carotid 

Body  Denervation 

Acupuncture _.. 

Phaco-Emulsification     Procedure- 
Cataract  Extraction 

Hyperbaric  Oxygen  Therapy 

Sterilization _ „..._._. 

Plastic  Surgery  to  Correct  "Moon 

Face" „ 

Prolotherapy,  Joint  Sclerotherapy, 
and      Ligamentous      Injections 

With  Sclerosing  Agents 

Consultations     With     a     Benefi- 
ciary's Family  and  Associates 

Postural  Drainage  Procedures  and 

Pulmonary  Exercises „ 

Vitrectomy 

Induced  Lesions  of  Nerve  Tracts 

Electrosleep  Therapy 

Intravenous  Histamine  Therapy ...... 

Treatment  of  Motor  Function  Dis- 
corders    With    Electric    Nerve 

Stimulation 

Inpatient  Ho^ital  Pain  Rehabilh- 

tation  Programs ,...„ 

Outpatient  Hospital  Pain  Rehabili- 
tation Programs  .....„..,...„..„_.„.„, 
InpaUenf  Hospital  Stays  for  Ihe 

Treatment  of  Alcoholism 

Outpatient  Hospital  Services  for 

Treatment  of  Alcoholism _.... 

Treatment  of  Drug  Abuse  (Chemi- 
cal Dependency) 

Treatment    of    Alcoholism    and 
Drug  Abuse  in  a  Freestanding 

Clinic _......._ 

Chemical  Aversion  llierapy  for 

Treatment  of  Alcoholism 

Electrical  Aversion  Therapy  for 

Treatment  of  Alcoholism ._ 

Treatment  of  Impotency „. 

Cardiac  Rehabilitation  Programs.... 

Treatment  of  Obesity „ 

Supplemented  Fasting ...". 

Biofeedback  Therapy 

Oxygen  Treatment  of  Inner  Ear/ 

Carbon  llierapy 

Blood  Platelet  Transfusions  and 
Bone  Marrow  Transplantatioa  _ 

Treatment  of  Decubitus  Ulcers 

Vertebral  Artery  Suigery 

Intestind  By-Pass  Surgery 

Fabric  Wrapping  of  Abdtminal 
Aneurysms 


Therapeutic  Embolization.. 


35-1 
35-2 


35-3 
35-4 
35-5 

3S-« 

35-7 
35-8 

35-e 

35-10 
35-11 

35-12 


35-13 

35-14 

35-15 
35-16 
35-17 
35-18 
35-19 


35-20 

35-21 

35-Zlil 

35-22 

35-22.1 

35-222 

35-22.3 

35-23 

35-23.1 

35-24 

35-25 

35-28 

3S-«.l 

35-Z7 

35-29 

35-30 
35-31 
35-32 
35-33 

35-34 
85-85 


Coverage  lewiee    Continned 


Extraintracranial  Aitery  Bypan 
(EL\B)  Sai«eiy  ia  the  Treatment 
ofStrokea 


Ultrafiltration,  Hemoperfusion  aad 
HeaoRltratioo .. 


Intraocular  Photography .«_ _.„, 

Gastric  Bypass  Surgery  for  Oberi- 
ty 

Diathermy  and  Diapulse  Treat- 
ment ..„ _ 

Withdrawal  Teatments  for  Nar~ 
cotic  Addictions „ 

Esophageal  Speech  Training 

General  Anesthesia  in  Cataract 
Surgery .^ „ 

Cardiac  Catheterization  Per- 
formed in  Other  Than  A  Hospi- 
tal Setting „ ; 

Assessing  Patient's  Suitability  for 
Electrical  Nerve  Stimulation 
Therapy «__„ 

Breast  Reconstruction  Following 
Mastectomy .^. 

Osteogenic  Stimulation 

Hypertharmia  for  Teatment  of 
Cancer 


Cochleostomy  with  Neurovascular 
Transplant  for  Meniere's  Dis- 
ease...-  

Hemodialysis    for   Treatment    of 

Schizophenia ._ ».,_„.„ 

Laser  Procedures [ 

Liver  Transplantation 

Refractive  Keratoplasty 

Transvenous  (Catheter)  Pulmo- 
nary Embolectomy . 

Fluidized  Therapy  Dry  Heat  for 
Certain  Musculoskeletal  Disor- 
ders  ,,, 

Electroencephalographic  Monitor- 
ing During  Surgical  Procedures 
Involving  the  Cerebral  Vaacula- 
tiue ; 

Electroencephalographic  Monitor^ 
ing  During  Open-Heart  Surgery... 

Thoracic  Duct  Drainage  (IDO)  in 
Renal  Transplants 

Endoscopy 

Therapeutic  Pheresis  (Apheiesis) ... 

Transsexual  Surgery  ....___„_. 

Invasive  Intracranial  Pressure 
Monitoring .» __. 

Tinnitus  Masking „ 

Chelation  Therapy  f<w  Treatment 
of  Atherosclerosis _ 

Gastric  Freezing 

Treatment  of  Psoriasis 

Melodic  Intonation  Tlierapy 

Anti-Gastroesophageal  Reflux  Im- 
plantation  

Closed-Loop  Blood  Glucose  Con- 
trol Device  (CBGCD) 

Nonselective  (Random)  Transfu- 
sions and  Living-Related  Donor 
Specific  Transfusions  (DST  in 
Kidney  TranspIanUtion 

Electrotherapy  for  Treatment  of 
Facial  Nerve  Paralysis  (Bell's 
Palsy) _ 

Injection  Sclerotfaerqjy  lor  EaofHt- 
ageal  Variceal  Biee(bi«. 

External  Counterpulsation  (ECP)^ 


S5-3r 

35-38 

35-39 

35-40 
35-41 

35-42 

35-43 

35-44 
35-45 

35-40 

35-47 
35-48 

35-48 

35-,50 

35-51 

35^52 
35-53 
35-64 

35-55 
35-^ 

35-57 

35-57.1 

35-58 
35-50 

35-80 
S5-61 

35-82 
35-83 

35-84 

35-86 

35-67 

35-68 
35-70 


35-71 


35-72 

35-78 
35-74 


Intraoperalnre 
ping 


Veatiieular   Uap. 


Neoroauscular  Electrical  Stiauia- 
tkn  (NMES)  in  the  TreadBBBl  of 
Disuse  Atrophy. 


Diagnostic  Endocardiai  Elactried 
Stiraulatiaa  (AkIiv) 


Aneslbesia  in  Cardiac  PsooBakar 
Surgery 


Treatment  of  Kidney  Stones 

Pancreas  Transplants ..  ,, , 

24-Hoar   Ambtdatory   Esophageal 

pH  Monitoring  .»>_„™. __.«™. 

Stereotactic    CinguletOHiy    as    a 

Means  of  Psychosngery 

Implantation  of  Automatic  Oefl- 

briilators 

Gastric  Balk>on  for  Treatment  of 

Obesity 


SS-TT 


S5-tl 


Heart  Transplants ,„,.,... 

Extracorporeal  Photopberesis 

Supplies — Drugs 

1^4>apa 

Insulin  Syringe-™ „__ 

Vitamin      &-12      IniectioiH 

Strengthen  Tendons. 

Etc.  of  the  Foot 


Hydrophilic  Contact  Lens  for  Cor- 
neal Bandage 


Laetril  and  Related  Substances-. 
Autogenous  Epidural  Blood  Graft 
Pcircine  Skin  and  Gradient 
sure  Dressing 


Physician's  Office  Within  an  Insti- 
tution-Coverage of  Services  and 
Supplies  Incident  to  a  Physi- 
cian's Services , 

Certain  Drugs  Distributed  by  (he 
National  Cancer  InaHtiitu 

Transfer  Factor  for  TreabaeBt  at 
Multiple  Sclerosis 


45-1 


Granulocyte  Transfusions . 

Transcutaneoos  Electrical  Naive 

Stimulation  (TENS)  for  Acute 

Poet-OperaUve  Pain 


Ettylenediamine-Tetra-Aoetic 
Acid  (EDTA)  Chelation  Tlierapy 
for  Treatment  of  Atherosciero- 


Scalp  Hypothermia  during 

therapy  to  Prevent  Hair  Loas-._ 

Lymphoc^e     bmnuae     Globulin. 
Anti-Hiymocyte  ^i^wilin 

(Equine) 


Dimethyl  Sulfoxide  (DMSO) 

Anti-inhibitor  Coagulant  r^nmrten: 
(AICC) 


Supplies  Used  in  the  Deiinvy  of 
Transcutaneous  Ekctrical 
Nerve  Stimulation  (TENS)  nd 
Neuronmscular  Electrical  Slinm- 
lation  (NMES) 


Diagnoatic  Senrioea 

Cardiac     Pacemaker    Evalnatian 

Services 

Cytotoxic  Food  Tests, 
His  Bandle  Study... 
Gravlee  let  Wash*, 
nwasography . 


Plethy— ngfiilijf 

Utivaoind  Diagnostic  ftooadaras , 


«-7 

4S-10 

45-11 

45-12 


45-lS 

45-18 

45-17 
45-18 

45-19 

45-JO 
45<a 


4S<2 
45-a 


45-25 


MM 


B>-7 


34Stt 
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Coverage  iMuea — Continued 


»••••••••••■••«••••«••«••• 


Coiuulatioa  Service  Rendered  by 
■  Podiatiiat  in  i  Skilled  Nursing 
rsciuty  •••••^■•••■•••••■•^••••••••••■•MM 

Gutrophotography 

Vabn  Afpiretor 

Compnterind  Tomography  ..... 
Magnetic  Resonance  Ima^ng . 
Electrocardiographic  Services 
Hemorheograph 


Laboratory  Tests— CRD  PatienU 
Electron  Microscopes*..... 

Pronouncement  of  Death 
Pap  Smears.~-~.~............. 

Mammograms.- 


Challenge  Ingestion  Pood  Testing.. 

Histocompatability  Testing 

Hair  Analysis.. 


Esophageal  Manometry....... 

Dental     Examination     Prior 
Kidney  Transplantation ....... 

Xenon  Scan 


to 


50-8 

SO-0 

50-10 

50-12 

50-13 

50-15 

50-lB 

50-17 

50-18 

50-19 

50-20 

50-21 

50-22 

50-23 

50-24 

50-25 


Hospital  and  8NF  Admission  Di- 
agnostic Procedures . 

Cytogenetic  Studies . 

Nuclear  Radiology  Procedures 

Evoked  Response  Tests 

Percutaneous  Transluminal  Angio- 
plasty (FTA)  in  tiie  Treatment 
of  Arteriosdwotic  Obstructions 

in  the  Lower  Extremities 

Percutaneous  Translumfaial  Coro- 
nary Angioplasty  (FTCA)  in  the 
Treatment  of  Stenotic  Lesions 

of  a  Single  Coronary  Artery 

Percutaneous  Transluminal  Angio- 
plasty (PTA)  in  the  Treatment 
of  Stenotic  Lesions  of  the  Renal 
Artsnss  •••••••••^••••••■•••••»  ••••"•  ••••••  »•"•••■ 

Percutaneous  Transluminal  Angio- 
plasty (FTA)  in  the  Treatment 
of  Obstructive  Lesions  of  the 

Aortic  Arch  Vessels 

Percutaneous  Transluminal  Angio- 
plasty (FTA)  in  the  Treatment 
of  Obstructive  Lesions  of  Arter- 
iovenous Dialysis  Fistulas 

Uroflowmetric  Evaluations 

Obsolete  or  Unreliable  Diagnostic 

Tests . " 

Sweat  Test — — 

Positron  Emission  Transverse  To- 
mography (PETT)  Scans. — 

Noninvasive    Tests    of    Carotid 

Function.. „...............~ 

Endothelial  Cell  Photography 

Telephone  Traiumission  of  Elec- 
troencephalograms  

Ambulatory  Electroencephalogra- 

irfiic  (EEC)  Monitoring 

Stereotaxic  Depth  Electrode  Im- 

planatation ...-.~..~ — • 

Human  Tumor  Stem   Cell  Drug 

Sensitivity  Assays 

Ambulatory  Hood  Pressure  Moni- 
toring with  Fully  and  Semi- 
AutomaUc     (Patient-Activated) 

Portable  Monitor ».. 

D^tal  Subtraction  Angiography 

Bone  (Mineral)  Density  Studies. — 
Lymphocyte  Mitogen  Response 
Assays 


50-2S 
50-27 

50-28 
50-29 
50-30 
50-31 


Coverage  Issees— Continued 


Cardiointegram  (CIG)  as  an  Alter- 
native to  Stress  Test  or  Thalli- 
um Stress  Test * 

Portable  Hand-Held  X-Ray  Instru- 
ment  

Computer  Enhanced  Perimetry 

Displacement  Cardiography 

Diagnostic  Breath  Analyses 

Serologic  Testing  for  Acquired  Im- 
mtmodeficiency  Syndrome 
(AIDS) 

Food  Allergy  Testing  and  Treat- 
ment  - 


50-t2 
50-43 
50-44 


50-32 


50-32.1 


50-32.2 


50-32.3 


50-32.4 
50-33 

50-34 
50-35 

50-36 

50-37 
50-38 

50-39 

50-39^1 

50-40 

50-41 


Dialysis  Equipment 
Water  Purification  and  Softening 
Systems  Used  In  Conjunction 

with  Home  Hemodialysis 

Peridex  CAPD  Filter  Set 

Ultrafiltration  Monitor 


Durable  Medical  Equipment 

White  Cane  for  Use  by  a  Blind 
Person - 

Home  Use  of  oxygea 

Power-Operated  Tehicles  that 
may  be  used  as  Wheelchairs 

Specially  Sized  Wheelchairs 

Self-Contained  Pacemaker  Moni- 
tors  » 

Seat  Lift —. 

Durable  Medical  Equipment  Ref- 
erence List ► 

Home  Blood  Glucose  Monitor 

Infusion  Pumps 

Safety  Roller - 

Lymphedema  Pumps 

Continuous  Positive  Airway  Pres- 


sure  - 

Hospital  Beds - 

Prosthetic  Devices 

Hydrophihc  Contact  Lenses 

Electrical  Continence  Aid 

Scleral  Shell - 

Carotid  Sinus  Nerve  Stimulator 

Electronic  Speech  Aids 

Cardiac  Pacemakers 

Intraoclar  Lenses  (^OLs) 

Electrical  Nerve  Stimulators 

Mechnical/Hydraolic  Inconti- 
nence Control  Devices 

Enteral  and  Parenteral  Nutritional 
Therapy  Covered  as  a  Prosthet- 
ic Device - 

Parenteral  Nutrition  Therapy 

Enteral  Nutrition  Therapy 

Nutritional  Supplmentation 

Bladder  Stimulators  (Pacemakers). 

Phrenic  Nerve  Stimulator 

Cochlear  Implantation » 

Artificial  Hearts  end  Related  De- 


50-47 

50-lb 
50-49 
SO-SO 
50-51 


50-52 


50-53 


55-1 
55-2 
55-3 


eo-3 
eo-4 

60-5 
60-6 

60-7 
60-8 

60-8 

60-11 

60-14 

60-15 

60-16 

60-17 
60-18 


65-1 
65-2 
65-3 
65-4 
65-5 
65-6 
65-7 
65-8 

6S-9 


Coverage  Issues^-Continued 


Nursing  Servicea 

Home  Health  Visits  to  a  Blind  Di- 
abetic  • 

Home  Health  Nurses'  Visits  to  Pa- 
tients Requiring  Heparin  Injec- 
tions  - 


Transillumination  Light  Scanning, 
or  Dtaphanography.... 


vices - 

Tracheostomy  Speaking  Valve 

Braces— Trusaes— Artificial 

Limbs  end  Eyes 

Corset  Used  as  a  Hernia  Support... 

Sykes  Hernia  Coatrol 

Prosthetic  Shoe.... 

Patient  Education  Programs 
Institutional  and  Home  Care  Pa- 
tient Education  Programs 


90-1 


90-2 


35    MEDICAL  PROCEDURES 

35-1    COLONICIRRIGATION— NOT 

COVERED 

Colonic  irrigation  is  a  procedure  to 
wash  out  or  lavage  material  on  the  walls 
of  the  bowel  to  an  unlimited  distance 
without  inducing  defecation.  This 
procedure  is  distinguished  from  all  types 
of  enemas  which  are  primarily  used  to 
induce  defecation. 

There  are  no  conditions  for  which 
colonic  irrigation  is  medically  indicated 
and  no  evidence  of  therapeutic  value. 
Accordingly,  colonic  Irrigation  cannot 
be  considered  reasonable  and  necessary 
within  the  meaning  of  section  1862(a)(1) 
of  the  law. 
35-2    MANIPULATION 

A.  Manipulation  of  the  Rib  Cage. — 
Manual  manipulation  of  the  rib  cage 
contributes  to  the  treatment  of 
respiratory  conditions  such  as 
bronchitis,  emphysema,  and  asthma  as 
part  of  a  regimen  which  includes  other 
elements  of  therapy,  and  is  covered  only 
under  such  circumstances. 

B.  Manipulation  of  the  Head. — 
Manipulation  of  the  occipitocervical  or 
temporomandibular  regions  of  the  head 
when  indicated  for  oonditions  affecting 
those  portions  of  the  head  and  neck  is  a 
covered  service. 

3&-3    HEAT  TREATMENT, 
INCLUDING  THE  UBE  OF  DIATHERMY 
AND  ULTRASOUND  FOR 
PULMONARY  C01«)mONS-NOT 
COVERED 


65-10 

65-10.1 

6S-10.2 

65-10.3 

65-11 

65-13 

65-14 

65-15 
65-16 


70-1 
70-2 
70-3 


80-1 


There  is  no  physielogical  rationale  or 
valid  scientific  documentation  of 
effectiveness  of  diathermy  or  ultrasound 
heat  treatments  for  asthma,  bronchitis, 
or  any  other  pulmonary  condition  and 
for  such  purpose  this  treatment  cannot 
be  considered  reasonable  and  necessary 
within  the  meaning  of  section  1862(a)(1) 
of  the  law. 

Cross-refer  S  35-41. 

35-4    ULTRASONIC  SURGERY 

Reimbursement  may  be  made  for 
ultrasonic  surgery  when  required  In  the 
treatment  of  patients  with  severe  and 
recurrent  episodes  of  vertigo  due  to 
Meniere's  syndrome. 


This  procedure  utilizes  a  machine 
which  produces  ultrasonic  waves  of  high 
mtensity  and  frequency  that  selectively 
irradiate  certain  portions  of  the  inner 
ear  thereby  destroying  the  tissue.  The 
procedure  is  usually  done  under  local 
anesthesia,  and  requires  the  services  of 
a  surgeon  and  another  individual  who  is 
responsible  for  calibrating  the  electrical 
equipment,  and  who  assists  in  observing 
certain  physical  changes  (e.g., 
movement  of  the  eyes,  "nystagmus") 
indicative  of  inner  ear  reaction  to  the 
ultrasonic  destruction.  Except  in  rare 
instances  the  desired  result  is  achieved 
with  one  treatment  At  present,  there  are 
two  different  approaches  being  used  to 
apply  the  ulfrasound  to  the  inner  ear 
one  through  the  lateral  semicircular 
canal  and,  more  recently,  a  simpler 
approach  from  a  technical  viewpoint. 
.  through  the  round  window. 

35-5    CELLULAR  THERAPY— NOT 
COVERED 

Cellular  therapy  involves  the  practice 
of  injecting  humans  with  foreign 
proteins  like  the  placenta  or  lungs  of 
unborn  lambs.  Cellular  therapy  is 
without  scientific  or  statistical  evidence 
to  document  ite  therapeutic  efficacy  and. 
in  fact,  is  considered  a  potentially 
dangerous  practice.  Accordingly, 
cellular  therapy  is  not  considered 
reasonable  and  necessary  within  the 
meaning  of  section  1862(a)(1)  of  the  law. 

35-6    THERMOGENIC  THERAPY— 
NOT  COVERED 

Thermogenic  therapy  which  is  the 
production  of  artificial  fever  has  been  in 
use  since  1919  in  the  treatment  of  certain 
types  of  resistant  infectious  diseases, 
rheumatoid  arthritis  and  Sydenham's 
chorea.  Regardless  of  the  meditkm  by 
which  the  fever  is  induced,  this  modality 
is  not  scientifically  accepted  for  the 
freatment  of  any  specific  disease.  Since 
Uie  advent  of  potent  antibiotics,  die 
procedure  has  for  all  practical  purposes 
been  replaced  as  a  mode  of  treatment. 
Therefore,  thermogenic  therapy  is  not 
considered  reasonable  and  necessary 
for  the  treatment  of  an  iUness  or  injury 
as  required  by  section  ia62(a)(l)  of  the 
law.  (Of  course,  where  other  covered 
services  are  needed  and  it  would  be 
reasonable  and  necessary  that  they  be 
furnished  on  an  inpatient  hospital  basis, 
payment  would  not  be  excluded  for  the 
inpatient  stay,  notwithstanding  the  fact 
that  reimbursement  may  not  be  made  for 
tiiermogenic  tiierapy  furnished  during 
the  hospital  stay.) 

35-7    CAROTID  BODY  RESECTION/ 
CAROTID  BODY  DENERVATION 

Carotid  body  resection  is  occasionally 
used  to  relieve  pulmonary  symptoms. 
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including  asthma,  but  has  been  shown  to 
lack  general  acceptance  of  the 
professional  medical  community.  In 
addition,  controlled  ciinioal  studies 
establishing  die  safety  and  effectiveness 
of  this  procedure  are  needed.  Therefore, 
all  carotid  body  resections  to  reUeve 
pulmonary  symptoms  must  be 
considered  investigational  and  cannot 
be  considered  reasonable  and  necessary 
within  the  meaning  of  section  1862(a)(1) 
of  the  law.  No  program  reimbursement 
may  be  made  in  such  cases. 

There  is.  however,  one  instance  where 
carotid  body  resection  has  been 
accepted  by  the  medical  community  as 
effective,  lliat  instance  is  when 
evidence  of  a  mass  in  the  carotid  body, 
with  or  without  symptoms,  indicates  the 
need  for  surgery  of  remove  the  carotid 
body  tumor. 

Denervation  of  a  carotid  sinus  to  treat 
hypersensitive  carotid  sinus  reflex  is 
another  procedure  performed  in  the  area 
of  the  carotid  body.  In  the  case  of 
hypersensitive  carotid  sinus,  ll^t 
pressure  on  the  upper  part  of  the  neck 
(such  as  might  be  experienced  when 
turmng  or  raising  one's  head)  results  in 
symptoms  such  as  dizziness  or  syncope 
due  to  hypotension  and  slowed  heart 
rate.  Failure  of  medical  dierapy  and 
continued  deterioration  in  die  condition 
of  the  patient  in  such  cases  may  indicate 
need  for  surgery.  Denervation  of  die 
carotid  sinus  is  rarely  performed,  but 
when  elected  as  the  tiierapy  of  choice 
with  the  above  indications,  this 
procedure  may  be  considered 
reasonable  and  necessary. 

35-6    ACUPUNCTURE— NOT 
COVERED 

Aldiough  acupuncture  has  been  used 
for  diousands  of  years  in  China  and  for 
decades  in  parts  of  Europe,  it  is  a  new 
agent  of  unloiown  use  and  efficacy  in 
die  United  States.  Even  in  Uiose  areas  of 
die  worid  where  it  has  been  widely 
used,  its  mechanism  ia  not  known.  Three 
units  of  die  National  Institiites  of 
Healdi,  die  National  Instihite  of  General 
Medical  Sciences.  National  Institute  of 
Neurological  Diseases  and  Sbvke.  and 
Fogarty  International  Center  have  been 
designed  to  assess  and  identify  specific 
opportunities  and  needs  for  research 
attending  the  use  of  acupuncture  for 
surgical  anesthesia  and  relief  of  chronic 
pain.  Until  the  pending  scientific 
assessment  of  the  technique  has  been 
completed  and  its  efficacy  has  been 
established.  Medicare  reimburaement 
for  acupuncture,  as  an  anesthetic  or  as 
an  analgesic  or  for  other  ther^ieutic 
purposes  may  not  be  made.  Accordingly, 
acupuncture  is  not  considered 
reasonable  and  necessary  widiin  the 


meaning  of  section  18e2(a}(l)  of  die  > 
law." 

3*-0    PHACO-EMULSIFICA'nON 
PROCEDURE— CATARACT 
EXTRACTION 

In  view  of  recommendations  of 
audioritative  sources  in  die  field  of 
ophthahnology,  die  subject  technique  is 
viewed  as  an  accepted  procedure  for 
removal  of  cataracts.  Accordingly, 
program  reimbursement  may  be  made 
for  necessary  services  fiiraiifaed  in 
connection  widi  cataract  extraction 
utilizing  the  phaco-emulsification 
procedure. 

35-10    HYPERBARIC  OXYGEN 
THERAPY 

For  purposes  of  coverage  under 
Medicare,  hyperbaric  oxygen  (HBO) 
therapy  is  a  modality  in  which  die  entire 
body  ia  exposed  to  oxygen  under 
increased  atmospheric  pressure. 

A.  Covered  Conditions.— Ptoffam 
reimbursement  for  HBO  therapy  will  be 
limited  to  diat  which  is  administered  in 
a  chamber  (including  the  one  man  unit) 
for  the  following  conditions: 

1.  Acute  carbon  monoxide 
intoxication. 

2.  Decompression  illness. 

3.  Gas  embolism. 

4.  Gas  gangrene. 

5.  Acute  traumatic  peripheral 
ischemia.  HBO  dierapy  is  a  valuable 
adjunction  treatment  to  be  used  in 
combination  with  accepted  standard 
therapeutic  measures,  when  loss  of 
function,  limb,  or  life  is  threatened. 

6.  Crush  injuries  and  suturing  of 
severed  limbs.  As  in  the  previous 
conditions,  HBO  dierapy  would  be  an 
adjunctive  treatment,  when  loss  of 
function,  limb,  or  life  is  threatened. 

7.  Meleney  ulcers.  The  use  of 
hyperbaric  oxygen  in  any  other  type  of 
cutaneous  ulcere  is  not  covered. 

8.  Acute  peripheral  arterial 
insufficiency. 

9.  Preparation  and  preservation  of 
compromised  skin  grafts. 

10.  Chronic  refractory  osteomyelitis, 
uiuesponsive  to  conventional  medical 
and  surreal  management 

11.  Osteoradionecrosis  as  an  adjunct 
to  conventional  treatment 

Tlie  following  use  of  HBO  is  covered 
for  services  rendered  on  and  after  10/1/ 
82. 

12.  Soft  tissue  radionecrosis  aM  an 
adjunct  to  conventional  treatment. 

13.  Cyanide  poisoning 

The  following  uae  of  HBO  is  covered 
for  services  rendered  on  or  after  2/22/ 
84. 

14.  Actinomycosis,  only  as  an  adjunct 
to  conventional  therapy  when  the 
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diseaie  proccM  it  reficaolory  to 
antibiotics  and  surgical  treatment. 
E  Noncovered  Conditions.— tio 
program  payment  may  be  tnade  for  HBO 
in  the  treatment  of  the  fotlafwins 
conditions: 

1.  CataaasBti  iteciibitea,  and  stasia 

ulcer*. 

2.  Ckfonic  peoiiheBal  vascalar 
insHScifsaqr. 

3.  AasfaBMic  sifitirfmia  and  jnfortinii 
other  than  clcMtiidiaL 

4.  Skin  boiBS  ^hanBal). 
5.Sflniliiy. 

e.  MyoainMal  inbrdion. 

7.  Cardiogenic  shock. 

8.  Sickle  cell  crisis. 

9.  Ac«te  ObibwI  «ad  dienkal 
pulmonary  damage,  i.e.,  smoke 
inhalalixu  withpulmoBaiy  insufficiency. 

10.  Ante  or  ukronic  cerebial  vascular 
insufRckncy. 

11.  HepaBc  necrosis. 

12.  Aerobic  sepficemia. 

13.  Nonvascular  causes  of  chronic 
brain  syndrome  {Pick's  disease, 
Afadielmei's  disease.  Kersakoffs 
disease!- 

14.  Tetanus. 

15.  Systemic  aerdbic  infection. 

16.  Organ  transplantation. 

17.  Organ  storage. 

18.  Pulmonary  emphysema. 

19.  Exceptional  blood  loss  anemia. 

20.  Multiple  Sclerosis. 

21.  /VrtnfxicOiscases. 
EffuUiiufsraervioes  rendered  on  or 

after  Seplenftier  •,  19M: 

22.  nowe  cevevTBi  eoeflia. 
C  JlevMnaMs  LtsfnoUmi 

ParamBl&n.    Make  paynent  «4iere 
HBO  fcuapy  ladbiicaBy  practical.  tffiO 
therapy  sImU  Ml  W  a  TepiaceaeHt  for 
otharalaaiairf  iirmfsifiil  tfaerapeoyc 
measasea.  Oapendiae  aa  te  Tespames 
of  the  iadkrMaal  pa«eiA  and  the  severity 
of  the  original  peebleoi,  treabaeaftmay 
range  fci»  less  tea  1  week  ta  several 
months  donMao.  4m  average  being  Z  V) 
4  weeks.  Rcaiaar  aad  itocuawat  tlie 
medical  necessity  for  use  of  bypeibaric 
oxygen  fiornaaa  tea  2 
regardless  of  tha 

patieBt,  bafara  fasdHr  ceiaAaneBieat  is 
main. 

D.  Topical  AppHemtiaa  afOxi/aiBm.— 
Thia  anthod  af  adariaiateiJBg  axfgea 
does  not  meet  Iha  driinitinn  of  HID 
tharanr  as  stalad  abaw.  Aiao.  its 
ckaiBal  affieacy  has  ant  been 
established.  Therefore,  no  Medicare 
reimkaneaani  May  be  nada  f  or  Ae 
topical  amMnartaa  al  aafgen.  fCioas 
refer,  i  35-31.) 

35-n    511MIiZAI10N 

A.  Covered  Conditions.— 
•  nayBentmaybeBBadeoaly  whese 
steriBzalion  is  a  necessary  part  of  the 


kaatment  af  aa  iHiesB  or  inpiry.  e.g., 
removal  of  a  nletaa  becniae  of  a  taiaot, 
removal  of  diaeaaad  ovaries  (bilaSRal 
oophoEectomy),  orbBateral 
flRMectomy  in  a  caae  of  cancer  af  ^ 
gnatalB.  Dcay  daiau  wbea  the 
patbokigical  tv*d—ce  of  flie  necessity  to 
perform  any  sack  pooedares  to  treat  an 
illneas  or  iniury  is  aibaeat;  aad. 

•  Sterflizafion  af  a  mentally  retarded 
bwaefitlarjf »  covered  if  it  is  a  necessary 
partof  fte  treatment  «f  an  fflness  or 
injury. 

Monitor  sudi  surgEries  closely  and 
obtain  the  information  needed  to 
determine  vhether  in  fact  the  surgery 
was  performed  as  a  means  of  treating  an 
ilbess  or  injury  o»  only  to  achieve 
steiftization. 

B.  Noncovered  Conditions. — 

•  Elective  hystsrectnmy.  tabal 
ligation,  and  vasectaray,  if  tbe  staled 
reason  for  these  procedures  is 
sterilization; 

•  A  eteriliaatiea  that  ia  perfarmed 
becaase  a  j^sniclaa  bekewes  armther 
pregnancy  «rotdd«ndaBger  ike  omerall 
general  health  af  the  woman  is  not 
oonsideied  to  be  taaaooaUe  aad 
neoeaaary  far  Ae^iiB^aais  or  tivalmenl 
of  iltaess  <r  iajwir  wiHua  the  meaning  of 
i  lBe(aMlj  of  tha  law.  The  saaie 
ooodaaian  wmdii  apply  where  the 
sterilizatni  ia  paioiined  only  as  a 
meason  to  prevent  die  passible 
deadopaient  af,  tr  effect  «a,  a  mental 
condition  ahonld  the  individaal  became 
pregnant;  and 

•  Sterilization  trf  a  mentally  retarded 
person  whcie  tha  parpoae  is  to  prevent 
conception,  rather  than  the  treatBeot  of 
an  illness  or  injury. 

36-12    PLASTIC  Sl»GQiy  TO 
CORABCT  "MOON  FACE"— NOT 
COVQiQ) 

The  cosmetic  surgery  exdusku 
predodes  payment  for  any  surgical 
procedure  directed  at  improving 
appearance.  Tha  coa^ilon  giving  rise  to 
the  padent's  preoperative  appearance  is 
generally  not  a  eonsidetatku.  The  only 
exception  to  the  exclusion  is  surgery  bx 
the  prompt  re;pair  of  an  accidental  injuiy 
or  for  flie  Improvement  of  a  malfoimed 
body  member  wftiich  coincidentiaQy 
serves  same  ooametic  puiyosp  Since 
surgery  la  cotsect  a  conditina  of  "moon 
face"  whic^  deaelaped  as  a  aide  effect 
of  cortisone  Iherapy  does  not  meet  the 
exception  to  tha  excliiainn.  it  is  not 
covered  ander  Medicare  (S  1862(aKlO) 
of  the  Act). 

Croaa  aeSer.  Jatemedlary  ifswaal, 
S  3160;  Carriacs  Manual,  \  2320;  Haapital 
Maaaal  f  268.13. 


35-lJ   P«OLOn«RAfY.  joBvrr 
SCLER07TSRAPY,  AMD 
UCAMENTOUS IMPCTIONS  WTTH 
SCLEROSING  AGENtS— MOT 
COVERED  I 

The  vwi^rai  eSectifeness  of  the 
above  therapies  has  aot  been  vecified  by 
scientifically  coatraliad  studies. 
Accordingly,  reuBbucaemeat  for  these 
modalities  should  be  deaied  on  the 
groand  that  they  are  itot  veaaonable  and 
neoeeeary  aa  required  by  I  U62(aKl)  af 
the  law. 

35-14    CONSULTATIONS  WITH  A 
BENEFICIARY'S  FAMILY  AND 
ASSOCIATES 

In  certain  ty^es  of  atedical  conditionB, 
incuding  wImh  a  patitnt  is  withdrawn 
and  aacomnunicativt  dae  to  a  mental 
disorder  or  comatose,  the  phyatdan  may 
contact  relatives  aod  dose  assodates  to 
secure  backgroimd  informatioa  to  assist 
in  diagnosis  and  treatment  planning. 
yjfien  a  pAiysician  contacts  Ms  patient's 
relatives  or  assodates  for'tfiis  purpose, 
expenses  of  sudi  intanriews  are 
properly  chargeable  as  piiysidan's 
services  to  the  patient  on  whose  behalf 
the  infonnation  was  secured.  If  the 
benefidaiy  is  not  an  inpatient  of  a 
hospital,  PartB  reimbursement  for  swh 
an  interview  is  subject  to  the  special 
limitation  on  paymeats  for  pl^sicians^ 
services  in  connecfion  with  mental, 
psydioneutotic,  andftersonalSy 
disorders. 

A  i^i^daaa  may  also  have  contacts 
widi  a  patieat's  Saady  and  aasociates 
for  purposes  oikar  tkaa  secadng 
backgroaad  niomas^a.  la  aaaie  cases, 
the  physiciatt  will  psovide  counseli«<g  to 
mesikefs  of  tke  kaasehaUL  Faavly 
oounsdif^  services  are  oovared  only 
wheK  li^  priflury  ^apaaa  of  aacfa 
counseUag  is  the  treateient  of  Ike 
patioit's  coaditiaB.  Far  example,  two 
aitaatiens  Kvkerc  Cattily  oounsela«g 
services  would  ba  a|ppropiiie  are  as 
follows:  (1]  where  4kere  is  a  need  to 
observe  the  patieafs  iateractiaa  wiHk 
f aBiiy  membees:  and/'or  {2}  ndiare  tiiere 
is  a  need  to  assess  (be  cj^abfiity  of  and 
assist  tl£  liaaily  oMBdbers  in  aiffing  ia 
the  managfflMBt  of  the  patient 
CaunsdiKV  pnaotpaUy  oaoeamad  with 
tbe  effeda  af  is  patent's  csMfitiaa  on 
the  ia^vidual  beiaC  iateivicwad  wotdd 
not  be  iciBibiirsabla  as  pert  cf  the 
physician's  poBoaaaJ  aerwees  to  the 
payeKL  Whife  to  a  Uautod  dagtea.  tke 
counseling  described  in  Aa  second 
situation  may  be  used  to  modify  the 
behavior  of  tfie  family  membeis.  such 
services  never tlielas  are  covered 
kecansa  tfaeyaedatapdaianly  to  Iha 


m 
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and  not  to  the  treatment  of  the  family 
member's  problems. 

Cross  refer  HCFA-Pub.  13-3, 
S  3a2(l);  HCFA-Pub.  14-3.  SS  202a 
2470-2476.2;  HCFA-Pub.  la  8  160.1 

35-15    POSTURAL  DRAINAGE 
PROCEDURES  AND  PULMONARY 
EXERQSES 

In  most  cases  postural  drainage 
procedures  and  puhnonary  exercises 
can  be  carried  out  safely  and  effectively 
by  nursing  personnel.  However,  in  some 
cases  patiento  may  have  acute  or  severe 
pulmonary  conditions  involving  complex 
situations  in  which  these  procedures  or 
exercises  require  the  knowledge  and 
skills  of  a  physical  therapist  or  a 
respiratory  therapist.  Therefore,  if  the 
attending  physidan  determines  as  part 
•  of  his  plan  of  treatment  that  for  the  safe 
and  effective  administration  of  such 
services  the  procedures  or  exerdses  in 
question  need  to  be  performed  by  a 
physical  therapist,  the  services  of  such  a 
therapist  would  constitute  covered 
physical  therapy  when  provided  as  an 
mpatient  hospital  service,  extended  care 
service,  home  health  service,  or 
outpatient  physical  therapy  service, 
(NOTE:  Physical  therapy  furnished  in 
Uie  outpatient  department  of  a  hospital 
18  covered  under  the  outpatient  physical 
therapy  benefit). 

If  the  attending  physidan  determines 
that  the  services  should  be  performed  by 
an  respiratory  therapist.  The  services  of 
such  a  therapist  would  constitute 
covered  respiratory  therapy  when 
provided  as  an  inpatient  hospital 
service,  outpatient  hospital  service,  or 
extended  care  service,  assuming  that 
such  services  are  furnished  to  tiie  skilled 
nursing  facUity  by  a  hospital  witii  which 
toe  facility  has  a  transfer  agreement 
Since  the  services  of  a  respiratory 
therapist  are  not  covered  under  the 
home  health  benefit  payment  may  not 
be  made  under  the  home  healtii  benefit 
for  visits  by  a  respiratory  therapist  to  a 
patient's  home  to  provide  such  services 
Postural  drainage  procedures  and 
puhnonary  exerdses  are  also  covered 
when  furnished  by  a  physical  therapist 
or  a  respiratory  therapist  as  inddent  to 
a  physician's  professional  service. 

Cross  refer  HCFA-Pub.  13-3.  SS  3112. 
3133.9B.  3116;  HCFA-Pub.  14-3.  S  2050.2 

35-16    VITRECTOMY 

The  conditions  for  which  vitrectomy  is 
indicated  are  vitreous  loss  incident  to 
cataract  suigery,  vitreous  opadties  due 
to  vitreous  hemorrhage  or  other  causes, 
retinal  detochments  secondary  to 
vitreous  strands,  proliferative 
retinopathy  and  vitreous  redaction. 

Medicare  payment  may  be  made  for 
(1)  Simple  vitrectomy  (I.e.,  removal  of 
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viti«ous  humor  and  replacement  witii 
saline  whenever  there  is  loss  of 
vifreous),  an  accepted  routine  procedure 
performed  inddent  to  catarad  surgery, 
and  which  prevents  postoperative 
complications,  and  (2)  Complex 
vitrectomy,  as  used  in  cases  involving 
opaque  vitreous  and  secondary  retinal 
detachments. 

35-17    INDUCED  LESIONS  OF  NERVE 
TRACTS 

Sui:gically  induced  lesions  of  nerve 
tracts,  which  involve  destruction  of 
nerve  tissue,  are  primarily  indicated  for 
controlling  the  chronic  or  acute  pain 
arising  from  conditions  such  as  terminal 
cancer  or  lumbar  degenerative  arthritis. 
Induced  lesions  of  nerve  tracts  may  be 
produced  by  surgical  cutting  of  tiie 
nerve  (rhizolysis),  chemical  destruction 
of  the  nerve,  or  by  creation  of  a  radio- 
frequency  lesion  (electrocautery). 
Accordingly,  program  payment  may  be 
made  for  tiiese  denervation  procedures 
when  used  in  selected  cases  (concurred 
in  by  contractor's  medical  staff)  to  b«at 
dironicpain. 

It  should  be  noted  that  these 
procedures  differ  from  those  employing 
implanted  electiwles  and  associated 
equipment  to  control  pain  in  that  the 
nerve  fibers  are  ablated  rather  than 
stimulated  and  no  electronic  equipment 
is  required  by  the  patient  after  the 
operation. 

35-18    ELECTROSLEEP  THERAPY— 
NOT  COVERED 

Electix)sleep  therapy  consists  of  tiie 
application  of  short  duration,  low- 
amplihide  pulses  of  direct  current  to  the 
patient's  brain  via  externally  placed 
ocdpital  electrodes.  It  is  commonly  used 
in  the  treatment  of  chronic  insomnia, 
anxiety,  and  depression,  but  has  also 
been  used  for  psychosomatic  disorders 
such  as  asthma,  spastic  colitis,  or 
tension  headache,  and  for  oiganic 
disorders  including  essential 
hypertension.  Until  scientific 
assessment  of  this  technique  has  been 
completed  and  its  efficacy  is 
established,  no  program  payment  may 
be  made  for  electrosleep  therapy. 

35-19    INTRAVENOUS  HISTAMINE 
THERAPY 

The  only  accepted  and  sdentifically 
valid  medical  use  of  histamine  is 
diagnostic  induding  tests  to  assess;  the 
ability  of  the  stomach  to  secrete  acid; 
the  integrity  of  peripheral  sensory 
nerves  (e.g.,  In  leprosy);  the  drculatoiy 
competency  in  limb  extremities;  and  the 
presence  of  a  pheochromocytoma. 
However,  there  is  no  sdentificaUy  valid 
clinical  evidence  that  histamine  therapy 
is  effective  for  any  condition  regardless 


of  the  method  of  administration,  nor  is  it 
accepted  or  widely  used  1^  the  medical 
profession.  Therefore,  histamine  therapy 
cannot  be  considered  reasonable  and 
necessary,  and  program  payment  for 
such  dierapy  should  not  be  made. 

35-20    TREATMENT  OF  MOTOR 
FUNCTION  DISORDERS  WITH 
ELECTRIC  NERVE  STIMULATION— 
NOT  COVERED 

While  electric  nerve  stimulatton  has 
been  employed  to  control  chronic 
intractable  pain  for  some  time,  its  use  in 
the  treatment  of  motor  function 
disorders,  such  as  multiple  sderosis.  is  a 
recent  innovtion.  and  the  medical 
effectiveness  of  such  therapy  has  not 
been  verified  by  sdentifically  controlled 
studies.  Therefore,  where  electric  nerve 
stimulation  is  employed  to  treat  motor 
function  disorders,  no  reimbursement 
may  be  made  for  the  stimulator  or  for 
the  services  related  to  its  implantation 
since  this  treatment  cannot  be 
considered  reasonable  and  necessary. 

Cross  refer  SS  35-27. 65-8 

35-21    INPATIENT  HOSPITAL  PAIN 
REHABILITATION  PROGRAMS 

Pain  rehabilitation  programs  are  a 
relatively  new  and  innovative  approach 
to  tiie  b^atment  of  inbactable  pain.  The 
goal  of  such  programs  is  to  give  s 
patient  tiie  tools  to  manage  and  control 
his  pain,  and  thereby  improve  his  ability 
to  function  independenUy. 

A  hospital  level  pain  rehabilitation 
program  is  one  that  employs  a 
coordinated  multidisciplinaiy  team  to 
deliver,  in  a  controlled  environment  a 
concentrated  program  which  is  designed 
to  modify  pain  behavior  tiirough  tiie 
treatment  of  the  physiological, 
psychological  and  social  aspects  of 
pain.  Such  programs  generally  indude 
diagnostic  testing,  skilled  nursing, 
psychotherapy,  structured  progressive 
withdrawal  from  pain  medications, 
physical  therapy  and  occupational 
therapy  to  restore  physical  fitoess 
(mobility  and  endurance)  to  a  maximal 
level  witiiin  the  constraints  of  a 
patient's  physical  disability,  and  tiie  use 
of  mechanical  devices  and/or  activities 
to  relieve  pain  or  modify  a  patient's 
reaction  to  it  (e.g..  nerve  stimulator, 
hydrotherapy,  massage,  ice.  systemic 
musde  relaxation  training,  and 
diversional  activities).  The  nurse's 
responsibility  in  such  pain  rehabilitation 
programs  is  to  observe  and  assess,  on  a 
continuing  basis,  s  patient's  condition 
and  response  to  the  jnogram  as  reflected 
by  his  actions  while  in  die  nuning  unit 
and  to  assure  that  the  atmosphere 
within  tiie  unit  is  not  supportive  of  pain 
behavior.  The  day-to-day  activities 
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'anatmd  in  caifyingOHt  the  pro-am  are 
lodbrthc  yeiai —parvitioii  and,  a« 
B— dad.  <to«et  tapervkwoii  of  • 
plifkian. 

ShKC  pate  rtliabi&tafion  ppagrawwoff 
a  lessar  aoapc  thni  #Mt  ^eacRbed  abanre 
would  raiaea  qacaliaB  ••  to  wither  ike 
program  oa^  b>  provided  ai  a  leaa 
inteaaive  aetUng  Aan  on  as  inpalieiit 
hospital  basis,  carefuDy  evafaiata  tvA 
programs  to  determine  whether  the 
tiiiapam  doea.  In  Cad  neoeaaitate  a 
hospital  level  of  cave.  Sone  peui 
ich«biita!tan  proynnit  nay  otiKze 
services  nnd  deyiees  which  are 
eiockided  from  omwrage,  «.g.. 
acupunttare  (see  )  3S-IQ,  bicfeedhadc 
(see  I  SS-^ZT).  doTMd  oolann  atiftndator 
(aea  I W-4,  and  lanily  oeanaeKng 
servfeea  ^  f  35--M).  In  determmmg 
wlMther  An  flcope  (rf  a  pain  pragmn 
doea  vaceaallate  inpaAent  noapital  cara, 
evaiaate  «Hly  <M»e  aervfcea  and  devices 
wMcfc  aaa  OBwei<ed.  AMiongh  wagnoanc 
tests  may  be  an  appropriate  part  of  pain 
rahaWHtaifion  programa,  floai  teats 
would  be  cawaiced  in  an  indhrfciual  case 
only  where  ihaff  can  be  raasoBJibly 
related  to  a  paUeat'a  iUaeaa,  oomfilainl, 
symptom,  or  injury  and  where  they  do 
not  Bepaeaaat  asi  ansKoeaaary 
duplicstioB  of  testa  pvevioasljr 


An  inpatient  propvra  of  4  weeks' 
dantten  ia  geaeMHy  reqwed  to  modify 
pain  bahavtor.  After  tUa  period  it  woold 
be  expected  that  anqr  ad^tionri 
relaMilalinM  aenrioea  wWch  mi^t  be 
required  oaidd  be  affaeHwely  provided 
on  an  outpatient  baaia  «nder  «n 
outpatiant  pain  sehahiittattaa  program 
(aeo  IJ5-21.1)  or  oter  outpadent 
progpan.  Ite  fm  7^N  4afa  of  aach  an 
inpatient  paegnsn  eosatltale,  in  ^fect, 
an  eaahsMion  period.  If  •  pafient  ia 
unaUe  to  ad|DBt  lo  Iba  poopvai  vuMte 
this  period,  it  is  gansrnMy  condwded  tftat 
it  ia  aniilEely  that  liw  prognsn  wfll  be 
effectivB  and  dH  pstieat  Ii4iacbarged 

progrsH  iongar  tfaasi  4  «»eels  may  be 
ra^Diiad  in  a  paitfcatar  cane.  In  ao^  a 
case  the»  aboaJd  be  ducMuiuaftation  to 
anbHandaie  iwt  iapntkot  care  beyond 
a  4-'a»eak  period  wna  aaaaoMMa  and 
neceaannt.  Skailariy,  wbeve  It 
that  a 
is 

a  question 

inpatiam  paagvan  k  foaaonaUa  md 
irtfMtroOtaenteftfw 


an 


An  Uiprtttnt  beapaal  ^ay  far  fee 
of  pnrtkipiilBg  in  a  pain 
_«n««rfdbe 
covered  «a  laaoonoihlc  and  nodesaaiy  to 
tba  laentnHad  af  a  patient's  iieiidKlun 
where  the  pain  la  alMhirtablo  to  a 


physical  came,  ISk  mnal  methods  of 
treatment  have  not  been  snccessfid  in 
efleviiBtiBg  it,  and  a  sigmficant  loss  of 
ability  to  fandSon  independenfty  has 
resulted  from  the  poin.  CSironic  pain 
patients  often  have  psychological 
paiblmiiB  which  accompany  or  stem 
frsm  the  physical  pain  and  it  is 
appropriate  to  include  psydiological 
treataieBt  in  the  nnltidiacipiinBry 
approach.  However,  patients  whose 
pain  symptoms  result  from  a  meatal 
condition,  rather  than  from  any  physical 
cause,  generally  cannot  be  successfully 
treated  tn  a  pain  rdiabilltafion  program. 

35-21.1  outpahenthoshtal 
pain  rehabbitaiiqn  programs 

Some  hospitals  also  provide  pain 
rehabilitation  piu^pams  for  outpatients. 
in  aoA  pit)gi  ams.  ♦ervices  frequently 
are  provided  in  group  settings  even 
though  tfny  are  being  furnished 
pmsuBHt  to  eadi  pntienf s  individuaHzed 
plan  of  treatment. 

Cover^e  of  eeirices  ftmiiahed  imder 
eotpatient  bospits)  pain  rehabilitation 
programs,  including  services  furnished 
in  group  actHiigs  wder  imfividuaiized 
plana  of  treatment  is  available  if  the 
pattenTs  pain  is  attributable  to  a 
physical  cause,  Ibc  usual  methods  of 
treatment  have  m*  been  successful  in 
alleviating  it,  and  a  significant  loss  of 
ability  by  ^  patient  to  function 
independently  has  resulted  from  the 
pain,  tf  a  patient  veela  tiiese  conditiDBa 
and  the  program  provides  aervices  of  tiie 
types  discussed  in  9  35-21  the  services 
provided  -under  the  program  may  be 
covered.  Noncovgred  services  (e.g., 
vocational  counsoling,  meals  for 
outpatientB,  or  acupuncture]  continue  to 
be  excluded  from  coverage,  and 
intermediaries  would  not  be  precluded 
from  finfing,  in  the  case  of  parficolar 
patients,  ftat  the  pain  rehabilitation 
program  is  not  reasonable  and 
necessary  nnder  { 11Je2(a)(l)  of  the  law 
for  the  treatment  of  their  conations. 

35^22    INPAHEVT  HOSPITAL  STAYS 
FOR  THE  TREATMENT  OF 
ALCQHOUSM 

A.  Inpatient  Htspkai  Stay  for  Alcohol 
Detoxificotion.-^ABB3  hoapitBia  pnavide 
detoxification  services  during  the  more 
actute  stages  of  alcoholism  or  alcohol 
withdrawal.  VThtn  the  hig^  prpbabillly 
or  occurrence  of  mecfical  conqilications 
(e.g..  delliiuiu,  confusion,  trauma,  or 
unuoiiscluusnessj  during  detoxification 
for  acute  rfuiholsm  or  alcohol 
wMltdiawal  uecBaultatca  the  constant 
availability  of  pbysiclans  and/or 
complex  medical  equipment  found  only 
in  the  hospital  setting,  faipatient  hospital 
core  during  Ibis  period  is  considered 
reasensMe  and  necessary  and  is 


therefore  covered  under  the  program. 
Generally,  detoxificatioa  can  be 
accomp£shed  wlfliin  2*3  days  with  an 
occasional  need  for  up  io  5  days  where 
the  pafienf  s  condifion  dictates.  This 
limit  (5  days)  amy  be  eKtended  in  an 
individaai  case  where  Aiere  is  a  need  for 
a  longer  period  for  detoxification  far  a 
particular  paheoL  In  sacb  cases, 
however,  there  abouU  be  docuaieDtatian 
by  a  phyaieiaa  wUch  oabsteatiates  tbat 
a  longer  period  of  dekwificaiion  wwa 
reasonable  and  aoQesawy..  When  the 
deioxificaJMB  Bceda  of  an  iadtvidaal  no 
Longer  re^oue  an  iq)atiBnt  hospital 
settii^  covcEags  ahoiild  be  denied  on 
the  basis  Uial  k^atieat  hoapttal  care  is 
not  leasoaaUe  and  neoeaawy  as 
requiied  by  aectiaa  ia62(aHl)  af  the  law. 
Following  deknjfication  a  patient  asay 
be  traaafeiTed  to  ao  iiyatieni 
rehahiiitaiion  wiit  or  tfathaigod  to  a 
residential  tieatnMnt  praeraas  or 
oatpatient  tneataieBt  aetting. 
B.  Inpatieot  HospHal  Stay  for  Aicohol 

PfAnfeTMrrfi/m — Hn^taJM  any  oioo 

provide  staBttasd  iapatieai  aloobol 
rehabilitaiiaa  piograiu  to  the  duomc 
alcohofic  Ibeae  progsams  ane  composed 
primaziiy  of  eooediaaAed  edocational 
and  psychotberapeillic  senrices 
pnsvided  on  a  9ieap  basis.  Depending 
on  the  subject  matter,  a  series  of 
lectures,  discussions,  f&ns,  and  group 
therapy  sessioRS  are  ted  tsy  eilber 
physicians,  peyclwIogiBts.  or  afcbboTism 
counselors  bum  the  hospital  or  various 
outside  ofgeaizadona  In  addition, 
individual  psychotherapy  and  family 
counseling  (see  1 85-143  may  be 
provided  in  selected  cases.  These 
piD^ams  are  oondacted  nnder  (he 
aupeivioion  and  <fire«ten  of  a  physician. 
Patienta  way  direct  enter  an  inpatient 
hospital  rehabifitation  program  after 
having  andef<gone  detosdfiea^n  in  tiie 
same  bospitd  or  in  aiiutlier  hospital  or 
may  enter  an  inpatteM  hospital 
rehabiiitBeonprogrMnvwMwBt  prior 
bospit^naAon  fer  detonfica^n. 

Alcohol  leliabllitaliun  can  be 
provided  in  a  Tariety  of  setting  other 
than  die  hospital  setting.  In  order  Tor  an 
inpatient  hospitsil  stay  for  aiccbol 
rehabilitatkm  to  be  dovered  under 
Medtcape  it  must  be  medicafly 
necessary  for  the  cafe  to  be  provided  m 
Oie  inpatient  hospitrf  aetli^g  rather  than 
in  a  less  costly  {acili|y  or  on  an 
outpalieBt  basis.  Inpatient  hoflgiital  care 
for  receipt  of  an  cdcdhol  rehabifitafion 
program  wodd  genially  be  medically 
necessary  where  either  [1]  Ibere  Is 
documentation  by  flte  physician  that 
recent  alcohol  rehabilOaSon  services  in 
a  leas  intensive  setdi^g  or  on  an 
ou^atient  basis  haVe  proves 
unsuccessful  and.  a|  a  consequence,  the 
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patient  leqaisea  the  sapervisioa  and 
mtensfty  of  services  vdiUb  can  only  bo 
found  in  the  controlled  environment  of 
the  hospitaL  or  t^  only  Hk  hospital 
environment  can  aaaase  the  m^Ucat 

managemeat  or  coBlral  of  the  patienTs 
concomitaat  eanditions  during  die 
course  of  ah»hoi  rriiakititation. 
(However,  a  pafbnf i  ewiij.Hiiu«t 
condition  may  nsaka  the  oaa  of  oertidii 
alcohol  traatnantmodalttiesnKdicaUy 
inappr«q)riata.>In  addition,  die  "active 
treatmanr  critaria  (seeHCPA-Plib.  1*. 
3,  §  31Q2J  or  HCFA-Pab.  HO,  1 212.1) 

should  be  applied  to  psychiatric  care  in 
the  general  bo^tal  as  well  as  to 
psychiatric  care  in  a  psychiatric 
hospital.  Since  aloAaiisai  ia  rta—tfiflb|q 
as  a  psychiatric  conditton  the  "active 
treatmenr  oitaiia  moat  also  be  met  in 
order  for  alcohd  rehabilitatioo  services 
to  be  coveted  under  Medicare.  (Thus,  it 
is  the  combined  need  for  "active 
treatment"  and  for  covered  care  wfiicA 
aia  oafy  be  pnvaiedw  tbe  inpatient 
hospital  setting,  rather  than  the  fact  &at 
rehabilitation  immediately  follows  a 
period  of  detoxification,  which  provides 
the  basis  for  coverage  of  inpatient 
hospital  alcohol  rehabilitation 
programs.] 

Generally  16-19  days  of  rehabilitation 
services  are  sufficient  to  bring  a  patient 
to  a  point  where  care  could  be 
continued  in  other  than  an  faipatient 
hospital  setting.  An  inpatient  hospital 
stay  for  alcohol  rehabilitation  may  be 
extended  beyond  this  Umit  m  an 
individual  case  where  a  Icnger  period  of 
alcohol  rehabilitation  is  medicany 
necessMy.  In  snch  cases,  however,  there 
should  be  documentation  by  a  lAysfcian 
which  substantiates  the  need  for  sndi 
care.  Where  die  rehabilitation  needs  of 
an  individual  no  tonger  require  an 
inpatient  hoapita)  setting;  coverage 
should  be  denied  OB  ihe  basis  diat 
in^tient  hospital  case  is  not  reasonable 
and  neceasaiy  as  required  by  seefion 
1862(aKl)oftbel.w. 

Subseqaent  admiasions  to  die 
inpa«ent  bospita»  settng  fbr  afoohol 
rehabilitation  foUownp,  reinforcement 
or  "recap"  treatments  ate  considered  to 
be  readmiaaians  (Mher  dian  m 
extension  of  die  oi^fiinal  stay)  and  must 
meet  the  reqaireanta  irf  thia  section  for 
ceveiaga  under  Madican.  Prior 
adiaiasiona  to  the  inpatient  hoapital 
settin»-^tber  in  the  same  hospital  or  in 
a  different  hoapM—m^  be  an 
indication  that  Uie  "active  treatment" 
requirements  are  not  met  [y^  there  is 
no  reasonable  expectation  of 
impcovenwat)  and  the  atay  should  net 
be  covered.  Acconflagly.  there  «i«wfM 
be  donamentation.  to  '"*°MiBh  that 
"readmiaaioa"  to  die  hospital  setting  for 


alcohol  refaabilitatioa  aarvicea  can 
reasonably  be  expected  to  leapdt  in 
improvement  of  the  patient's  eooditfcm. 
For  example,  the  donimantation  ahoidd 
indicia  what  "hsnges  ia  the  patient's 
medical  conditien,  social  or  enwtioiHl 
status,  or  treatment  plan  make 
improvement  likely,  or  why  the  patient's 
initial  hospital  treatment  was  not 
sufficienL 

C.  Combined  Alcohol  Detoxification/ 

ftehabi/itntinn  Ptv^mmft l^gcal 

intennediaries  should  apply  the 
guMeBnea  hi  A  and  E  above  to  both 
phases  of  a  combined  inpatient  hospital 
alcohol  detoxificatiaB/rehabilitation 
program.  Not  all  patients  who  require 
the  inpatient  hospital  setting  for 
detoxification  tiao  need  the  inpatient 
hospital  setting  for  rehabilitation.  (See 
S  35-22.1  for  coverage  of  outpatient 
hospital  alcohol  rehabilitation  services.) 
Where  the  inpatient  hospital  setting  is 
medicaRy  necessary  for  boA  alcohol 
detoxiffcatioa  and  rehabilitation, 
generally  a  3-week  period  Is  reasonable 
and  necessary  to  bring  the  patient  to  the 
point  where  care  can  be  continued  in 
other  than  an  inpatient  hospital  setting. 

Decisions  regarding  reasonableness 
and  necessity  of  treatment,  the  need  for 
an  inpatient  hospital  level  of  care,  and 
length  of  treatment  should  be  made  by 
intermediaries  based  on  accepted 
medical  practice  wift  the  advice  of  dieir 
medical  consultant  (hi  hospitals  under 
PSRO  review,  PSRO  determinations  of 
medical  necessity  of  services  and 
appnyriatenesB  of  the  level  of  care  at 
which  services  oe  imvided  are  Undfais 
on  the  tide  XVm  fiscal  ihtermedfarfes 
for  pnrposes  of  a^idicatiog  clahns  for 
payment) 

35-22.1    OUTPATffiNT  HOSPITAL 
SERVICES  FOR  TREATMENT  OF 
ALCOHOLISM 

Some  ho^iitals  also  provide  services 
on  an  ou^tient  basis,  eidier 
individaally  or  as  part  of  a  day 
hospitaliatiott  prsgram.  for  treatment  of 
alcoholism.  Ibese  services  may  include, 
for  example,  dtvg  flierapy, 
psychotherapy,  and  patient  education 
and  may  be  fiunidied  by  physicians, 
psychologtsts,  norsea.  and  alcoholism 
counselore  to  individualB  who  have 
been  discharged  from  an  inpatient 
hospital  stay  for  treateent  of  afaxhoBsm 
and  require  con^ned  tsaahaantor  to 
individnala  from  the  coDHMnnty  win 

require  treatment  bat  do  not  raoBhe  dw 
inpatient  hospital  setttog. 

Coweragp  ia  avaMahfe  for  bodi 
diagnoatic  aad  therapeotie  aervices 
furnished  foe  the  tseatasaatt  of 
tdcehnlisBi  by  the  hospilat  to  oatpatienta 
sabject  to  die  Bona  n^s  apphcaUe  to 
outpatient  hospital  services  in  gen«ml 


(see  HCFA-Pub.  IS-a  U  SIttff; 

ICPA-Pak  la  ||2a»flC).  HUe  there  ta 
no  coverage  far  ifaqrhaapitatiMtlaa 
prograan.  per  soi  indhridaai  aasvicea 
which  Bieet  the  re^riBaBoats  !■  HCPA- 
Pub.  U-ai  II  suzfL  arHGTA-riiU  1« 
SI  23&fL  mqr  be  oosasod.  (Me^ 
transportation  and  recreational  mA 
social  activities  do  not  fall  wMrin  te 
so^  of  covered  oo^^afient  beapita( 
services  under  Medicare.) 

All  services  must  be  reasonable  and 
necessary  for  diagnosis  or  treatment  of 
the  patient's  cooditlan  fase  HCEA-Aib. 
13-a.  1 3151.  HCFA-Pub.  W,  1 28ai). 
Thus,  educational  services  andina^ 
counseling  woald  only  be  covered 
where  diey  are  diiecdy  related  to 
treatment  of  the  patient* s  condition,  (See 
also  I  SS-14.)  The  frequency  of 
treatment  and  period  of  time  over  which 
it  occura  must  also  be  reasonable  and 
necessary; 

35-22J    lIlEATMENrOFDtUG 
ABUSE  (dShOCAL  DBFENDENCY] 

We  recognize  that  Aare  are 
similarities  between  the  approach  to 
treatment  of  drug  abase  and  ^oohoi 
detoxification  and  rehabHitatioa. 
However,  the  intensity  and  dnratton  of 
treatment  for  drug  abuae  may  vary 
(depending  on  die  perticalar 
8ubstance(s)  of  abuse,  daratian  of  uae, 
and  the  patient's  tnoii«»a|  ^ad  eBoti<mal 
condition)  from  the  duration  of 
treatment  or  intensity  neethrd  to  treat 
alcoholisuL  Accordingly,  when  it  is 
medically  necessary  for  a  petient  to 
receive  detoxification  and/or 
rehabilitation  for  drag  substance  abuse 
as  a  hospital  inpatient  oovorege  for  care 
in  diet  setting  is  available.  Coverage  ta 
also  available  for  triiiiliini  ssrsifts 
that  ace  provided  to  die  oalpatient 
department  of  a  hoapitol  to  patients 
who.  for  exaapia.  have  been  diachafged 
from  an  inpatient  stay  forthe  fceatreent 
of  dng  anhatance  abaoa  ar  who  reqoire 
treatment  hot  do  aot  require  the 
availability  and  hiteMtty  of  aarvicer 
found  o^  ia  the  inpatieaft  brFspital 
setting.  The  coverage  avadabk  far  t 
aarvicea  ia  aofaM  to  the  aMne  ndaa 
generally  applicable  to  dM  oo«en«e  of 
outpatient  hnspilsl  aarvicea.  (See 
HGFArPek  l»-a,  II SUZCL;  HOPA- 
Pub.  m  II 230  fL).  The  sKvloeo  renst 
also  be  raaaoaable  andneeeaaHy  far 
treateant  of  the  todividBara  '•'^Tmitm 
(See  HCFA-Pub.  13-4L 1 3151;  MM-ltX 
i  288.1.)  DadaioM  wg^dfa^ 
leaacnabletteaa  and  naoesaity  of 
treatment  die  need  far  an  faipatieBl 
hospital  level  of  care,  and  lai^  of 
treatment  should  be  mads  by 
intermediatios  baaed  oa  accapted 
medical  practice  with Ihaadsfca  oil 
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medical  coiuultanL  (In  hospitals  under 
PSRO  review,  P8RO  determinations  of 
medical  necessity  of  services  and 
appropfiateness  of  the  level  of  care  at 
wUd)  services  are  provided  are  binding 
on  the  title  XVm  fiscal  intermediaries 
for  purposes  of  adfudicating  claims  for 
payment) 

35-22.3    TREATMENT  OF 
ALCOHOLISM  AND  DRUG  ABUSE  IN 
A  FREESTANDING  CLINIC 

Coverage  is  available  for  alcohoUsm 
or  drug  abuse  treatment  services  (such 
as  drug  therapy,  psychotherapy,  and 
patient  education)  that  are  provided 
incident  to  a  physician's  professional 
service  in  a  freestanding  clinic  to 
patients  wba  for  example,  have  been 
discharged  from  an  inpatient  hospital 
stay  for  die  treatment  of  alcoholism  or 
drug  abuse  or  to  individuals  who  are  not 
in  the  acute  stages  of  alcohoUsm  or  drug 
abuse  but  require  treatment.  The 
coverage  available  for  these  services  is 
subject  to  the  same  rules  generally 
applicable  to  the  coverage  of  clinic 
services.  (See  HCFA-Pub.  14-3.  §9  2020 
f!..  and  II 2050  ff.)  Of  course,  the 
services  also  must  be  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of  the  individual's  alcoholism  or  drug 
abuse.  The  Part  B  psychiatric  limitation 
(see  HCFA-Pub.  14-3.  |  2470]  would 
apply  to  alcoholism  or  drug  abuse 
treatment  services  furnished  by 
physicians  to  individuals  who  are  not 
hospital  inpatients. 

35-23    CHEMICAL  AVERSION 
THERAPY  FOR  TREATMENT  OF 
ALCOHOUSM 

Chemical  aversion  therapy  is  a 
behavior  modification  techiiique  that  is 
used  in  the  treatment  of  alcoholism. 
Chemical  aversion  therapy  fadlitates 
alcohol  abstinence  through  the 
development  of  conditioned  aversions  to 
the  taste,  smell,  and  sight  of  alcohol 
beverages.  This  is  accomplished  by 
repeatedly  pairing  alcohol  with 
unpleasant  symptoms  (e.g..  nausea) 
which  have  been  induced  by  one  of 
several  chemical  agents.  While  a 
number  of  drugs  have  been  employed  in 
chemical  aversion  therapy,  the  thnee 
most  commonly  used  are  emetine, 
apomorphine,  and  lithium.  None  of  the 
drugs  being  used,  however,  have  yet 
iieen  approved  by  the  Food  and  Drug 
Administration  specifically  for  use  in 
chemical  aversion  therapy  for 
alocriiolisni.  Aooordingly,  when  these 
drugs  are  being  employed  in  conjunction 
with  this  dinapy.  patients  undergoing 
this  treament  need  to  be  kept  under 
medical  observation. 

Available  evidence  indicates  that 
chemical  aversion  therapy  may  be  an 


effective  component  of  certain 
alcoholism  treatmait  programs, 
particularly  as  part  of  multimodality 
treatment  programs  which  include  other 
behavioral  techniques  and  therapies, 
such  as  psydiotheiapy.  Based  on  this 
evidence,  HCFA's  medical  consultants 
have  recommended  that  chemical 
aversion  therapy  be  covered  under 
Medicare.  However,  since  chemical 
aversion  therapy  it  a  demanding 
therapy  which  may  not  be  appropriate 
for  all  Medicare  beneficiaries  needing 
treatment  for  alcokolism.  a  physician 
should  certify  to  the  appropriateness  of 
chemical  aversion  therapy  in  the 
individual  case.  Therefore,  if  chemical 
aversion  therapy  for  treatment  of 
alcoholism  is  detomined  to  be 
reasonable  and  necessary  for  an 
individual  patient,  it  is  covered  under 
Medicare. 

When  it  is  medically  necessary  for  a 
patient  to  receive  chemical  aversion 
tiierapy  as  a  hospital  inpatient  coverage 
for  care  in  that  setting  is  available.  (See 
S  35-22  regarding  coverage  of 
multimodality  treatment  programs.) 
FoUowup  treatments  for  chemical 
aversion  tiierapy  can  generally  be 
provided  on  an  outpatient  basis.  Thus, 
where  a  patient  is  admitted  as  an 
inpatient  for  receipt  of  chemical 
aversion  therapy,  there  must  be 
documentation  by  the  physician  of  the 
need  in  the  indivkiual  case  for  the 
inpatient  hospital  admission. 

Decisions  regarding  reasonableness 
and  necessity  of  treatment  and  the  need 
for  an  inpatient  hospital  level  of  care 
should  be  made  by  intermediaries  based 
on  accepted  medical  practice  v«th  the 
advice  of  their  medical  consultant.  (In 
hospitals  under  PSRO  review.  PSRO 
determinations  of  medical  necessity  of 
services  and  appropriateness  of  the 
level  of  care  at  which  services  are 
provided  are  binding  on  the  tide  XVIII 
fiscal  intermediaries  for  purposes  of 
adjudicating  claims  for  payment.) 

35-23.1    ELECTRICAL  AVERSION 
THERAPY  FOR  TREATMENT  OF 
ALCOHOUSM  pZCTROVERSION 
THERAPY.  ELECTRO-SHOCK 
THERAPY.  NOXIOUS  FARADIC 
STIMULATION] 

Electrical  aversion  therapy  is  a 
behavior  modification  technique  to 
foster  abstinence  bom  ingestion  of 
^  alcoholic  beverages  by  developing  in  a 
patient  conditioned  aversions  to  their 
taste,  smell  and  sight  through  electric 
stimulation.  Electrical  aversion  tiierapy 
has  not  been  shown  to  be  safe  and 
effective  and  therefore  is  excluded  from 
coverage.  (See  also  {{  35-22. 35-23,  and 
35-27). 


35-24    DIAGNOSIS  AND  TREATMENT 
OF  IMPOTENCE 

Program  payment  may  be  made  for 
diagnosis  and  treatment  of  sexual 
impotence.  Impotence  is  a  failure  of  a 
body  part  for  which  the  diagnosis,  and 
frequenUy  die  treatinent  require 
medical  expertise.  Depending  on  the 
cause  of  the  condition,  treatment  may  be 
surgical;  e.g.,  implantation  of  a  penile 
prosthesis,  or  nonsurgical;  e.g.,  medical 
or  psychotherapeutic  treatment  Since 
causes  and,  therefore,  appropriate 
ti«atinent  vary,  if  abuie  is  suspected  it 
may  be  necessary  to  request 
documentation  of  apirtt>priateness  in 
individual  cases.  If  treatment  is 
furnished  to  patients  (other  than 
hospital  inpatients)  in  connection  with  a 
mental  condition,  apply  the  psychiatric 
service  limitation  described  in  HCFA 
Pub.  14-3. 12470.       I 

35-25    CARDIAC  RaiABIUTATION 
PROGRAMS. 

A.  Ge77era/.— Exertise  programs  for 
cardiac  patients,  commonly  referred  to 
as  cardiac  rehabilitation  programs,  are 
increasingly  being  conducted  in 
specialized,  free-standing,  cardiac 
rehabilitation  clinics  as  well  as  in 
outpatient  hospital  departments. 
Exercise  programs  include  specific  types 
of  exercise,  individually  prescribed  for 
each  patient 

Medicare  coverage  of  cardiac 
rehabilitation  programs  would  be 
considered  reasonable  and  necessary 
oidy  for  patients  with  a  clear  medical 
need,  who  are  referred  by  their 
attending  physician  and  (1)  h&ve  a 
documented  diagnosis  of  acute 
myocardial  infarction  within  the 
preceding  12  mondis;  or  (2)  have  had 
coronary  bypass  surgery;  and/or  (3) 
have  stable  angina  pectoris. 

Cardiac  rehabilitation  programs  may 
be  provided  either  by  the  ou^mtient 
department  of  a  hosoital  or  in  a 
physician-directed  dinic.  Coverage  for 
either  program  would  be  subject  to  the 
following  conditioni: 

1.  the  facility  meets  the  definition  of  a 
hospital  outpatient  department  or  a 
physician-d^ected  alinic  i.e.,  a 
physician  is  on  the  f  remises  available  to 
perform  medical  duties  at  all  times  the 
facility  is  opeiu  and  each  patient  is 
under  the  care  of  a  hospital  pr  clinic 
physician; 

2.  tiie  facility  has  avaHable  for 
immediate  use  all  tie  necessary  cardio- 
pulmonary emergency  diagnostic  and 
therapeutic  life  saving  equipment 
accepted  by  the  medical  community  as 
medically  necessary,  e.g..  oxygen. 
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cardiopulmonary  resuscitation 
equipment  defibrillator,  etc; 

3.  the  program  i»  conducted  ki  aa  area 
set  aside  for  the  excluaive  uae  oi  the 
program  while  it  is  in  aesaion; 

4.  the  program  ia  staffed  by  persomel 
necessary  to  conduct  the  ptogr^  safe^ 
and  efFectiveiy.  who  are  trained  in  both 
basic  and  advanced  life  support 
techniques  and  in  exerdae  ther^jy  for 
corooaiy  disease.  Service*  of 
nonp^idaa  personnel  rauet  be 
furnished  under  the  direct  sopervisien  of 
a  plq^daik  Direct  supnviaioD  means 
that  a  pbyeidan  must  be  ia  the  exercise 
program  area  and  immediately  avaiJabie 
for  an  emei^ency  at  all  times  the 
exercise  program  is  conducted; 

5.  the  nen^ysicfan  personnel  are 
employees  of  either  the  physacian. 
hospital,  or  dinic  condacting  the 
program  and  their  serviceaaie 
"incident-to  a  physfcian's  professional 
services." 

Contractors  need  not  undertake 
elaborate  or  costiy  monitoring  activities 
to  determine  whether  these 
requirements  axe  met  but  need  only 
satisfy  tiienaelves  to  the  extent  Uiat 
they  ordmarily  do  in  connection  with, 
for  example,  die  requirements  for 
coverage  of  aenrices  in  physician- 
directed  ciMcs  (see  HCFA  Pub.  14-3, 
S  2050.4;  HCFA  Pub.  13^  1 3112.4A; 
HCFA  Pub.  10, 1230.4). 

In  addition  to  the  conditions  listed 
above,  coverage  for  cardiac 
rehabilitation  programs  famished  by 
hospitals  to  outpatients  would  also  be 
subject  to  die  rules  described  in  HCFA 
Pub.  13-3,  §  311Z4  and  HCFA  Pub.  10, 
8  230.4.  Reasonable  charge 
reimbursement  for  diese  services  which 
are  performed  in  "firostanding"  dmica 
would  be  subject  to  Uie  Ifanitations  set 
forth  in  HCFA  Pub.  14-3.  fi  5241. 
B.  DitgnosHe  Testing.— Stress 
Testing.  A  prospective  cndidate  for  a 
cardiac  lehaMftatimi  program  must  be 
evakwted  for  Us  suitabiHty  to 
F"*^'**-  ^  ^'slaaWe  diagnostk:  test 
for  diia  perpoee  ia  the  sfeess  test  The 
program  need  not  necessarily  perform 
Uie  stress  test,  but  may  accept  one 
performed  laf  tiie  pattenfs  attending 
phyaidan.  Sireea  teetiog  perfbrvied  in 
the  outpatient  department  ef  a  heqrital 
or  ia  a  phyaidiMeHdirected  dmic  m^  be 
covered  when  reasonable  and  aecesawy 
for 

1^  evalufttioB  vl  chest  paia  especially 
a^^piBalc^estpeia: 

2.  development  (rf  exerdse 

ptesGriDtkna  for  patieaU  widi  known 
cardiac  disease; 

3.  pre  and  poateperative  evaluatioa  of 
patients  "*4i*rgni"g  *'j«p«>^^  flyy  artery 
bypass  procedures. 


Reftf  te  Sectlaa  E,  Util^tion  ooven 
for  die  acceptable  beqoeacy  of  etieas 
taatiag  perfermd  dui^  an  individMl's 
exercise  presraok, 

ECGEJiythm  Str^ie.  ECG  rhythm 
strips  (and  other  ECG  monitoringj 
constitute  an  impartSBt  and  nrrrtsary 
procedure  which  should  be  done 
perodlcally  while  a  cardiac  patient  is 
engaged  in  a  plqraidan-coatraiied 
exaeiee  progran.  See  Section  E, 
Utiliatieo  Screene,  far  altowaUe 
screens. 

C  Other  Diagttoetic  end  Therapeadc 
Services.— A  freeslandiiv  •'  ho8|iital 
based  cardiac  lefaabiktatioa  cUnk  may 
also  provide  dia^ustie  and  tiieraputic 
services  other  than  stress  testing  aad 
ECG  monitarint.  Any  such  odier 
services  meat  areet  ^  usual  coverage 
requiremeirta  far  die  spec^  service, 
ej.,  the  inddent-to,  and  reasoeable  and 
necessary  rr^aiituniuls. 

1.  Psjcbotherapy  and  Psychological 
Testing.— It  would  not  normal^  be 
considered  reasonable  and  aecesaary  to 
provide  psydietberapgr  to  all  canfiac 
rehabilitation  patients,  or  even  to  test  aU 
such  patients  to  deteraiine  weedier  they 
may  have  a  mental  psychoneurotic,  or 
persenality  diaerder.  However,  where  a 
patient  has  a  dia^ioeed  mental 
p^rcfaoaearotic  or  peraonality  disorder, 
psychodierapy  fimiished  by  a 
psychiatrist— or  by  a  peydiobgist 
rendering  such  services  inddent  to  a 
physidafi's  profeasioiial  services-may 
be  covered  Similariy.  di^noatic  testiu 
of  a  cardiac  rehabiliitation  patient  for  a 
mental  profafaaa  uy  be  covered  where 
the  patient  shows  appropriate 
Bymptoma,  e.g.,  excessive  anxiety  or 
fear  associated  with  die  cardiac  diaease. 

2.  Physical  and  Occupational 
Therapy.— ntyaicei  therapy  and 
occupatiaaal  therapy  would  not  be 
covered  when  famkfaed  in  consction 
witii  cardiac  lefaabilitadian  excrete 
program  services  covered  under  tfaia 
sectiea  unleaa  there  also  k  adii«aosed 
noneardiac  condition  reqviriiv  nwh 
Uierapy.  e-g,  where  a  patient  who  is  just 
reciqieratiBg  from  as  acute  phese  of 
heart  disease  auy  have hadastroke 
which  would  require  ^bysnal  and/or 
ocoqMtiMal  dierapy.  (While  the 
cardiac  rehabilitatiea  exardse  program 
may  by  soBe  be  coaaidefed  a  form  of 
physical  therafy,  it  lea  syedaliaed 
program  conducted  and/or  supervised 
by  spedally  teained  pefaenad  wheee 
services  are  performed  under  die  direct 
superviakm  of  a  phyBkian.>Be8Mctioas 
on  covKaga  of  phyaieal  tknapy  and 
occupatiaoal  tberq^  under  thiasedfoa 
do  not  affect  rulaa  Mgasdini  cowrage  or 
noncoverage  of  audi  iervfoaawfaea 

focniahed  ia  a  hoqiital  inpatient  or 
outpatieat  setting 


^J^i!?^  Pub.l3-g.  I  SlOLt  aad 
HCFAAikmiSttl^ 


cardiac  lahabdilaliaBpaQpHBa  provtda 
health  aiacatioa  ia  the  fdcB  flf  lactoraa 
oreaaasaliag  la  wkkb  petfeaU  and/or 
family  menben  aec  gbreo  tafermatton. 
e.g..  on  diet  antridoa.  <     ' 


activity  to  aaaiat  dMBs  la  adjoatliH  dieir 
Uving  habits  because  of  «»  caidlae 
condition.  However,  the  sme  khid  of 
information  would  have  been  fairished 
to  a  patient  sad/or  faady  amabers  by 
tiie  attending  physidan  foOowfas  die 
patient's  acute  canfiae  episode. 
Therefore,  formal  leclaies  and  couselins 
on  Uiese  subjecU  woidd  not  be 
considered  reasenaWe  and  necessary  as 
a  separately  identfftable  service  when 
provided  as  part  of  a  car^foc 
rehabflitation  exercise  program,  b 
addition,  where  a  free-standing  cardiac 
rehabilitation  cBnlc  provides  board  and 
room  for  the  patient  (and  in  some  cases 
family  mendiers).  diese  serviues  would 
not  be  covered  under  Medicare. 

D.  Duration  of  the  Acgram,— Services 
provided  in  connection  with  a  cardiac 
rehabilitation  exercise  program  may  be 
considered  reasonable  and  necessary 
for  up  to  38  sessions,  usuaSy  3  sessions 
a  week  in  a  single  12  week  period. 
Coverage  for  continued  partidpatioo  in 
cardiac  exercise  programs  beyond  12 
weeks  would  be  allowed  on^  on  a  case- 
by-case  basis  wfdi  exit  criteria  tdien 
into  consideration. 

Although  firm  exit  criteria  for 
terminating  the  therapeutic  outpatient 
exercise  treatment  and  rehabilitation 
program  have  not  been  established,  the 
following  guidelines  have  ben 
identified  as  acceptable  when  the 
patient  progresses  to  a  maintenance 
program: 

1.  The  patient  has  achieved  a  stable 
level  of  exercise  telerance  without 
ischemia  or  dysrhythmia. 

2.  SsrmptoBia  of  an^na  or  dyspnea  are 
stable  at  the  patient's  maximum 
exercise  level 

3.  Patient's  resting  blood  pressoie  and 
heart  rats  are  widiia  noanai  limita. 

4  The  sbesa  teat  ia  mkpam'tiws  diving 
exerdae.  (A  positive  tas<  in  diia  context 
implies  an  EGG  with  a  JHStfaaal 
depressfon  of  2Bim  or  aure  asaodated 
widi  slowly  riaiag^  koriaonfiiL  oe  down 
sloping  ST  segmeat) 

According,  riaiais  far  covei^  of 
cardiac  refaabilitatfaa  i 
beyond  12  w 
contractor*' ; 


documeatattaft  that  the  pai( 
reached  aa  exit  level 
ortaadad  bat  steaU  not 
maximum  of  24 
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E.  Utilixation  Screens.— Patients  who 
participate  in  cardiac  rehabilitation 
programa  will  require  certain  services 
more  frequently  than  other  patients 
being  treated  on  an  outpatient  basis. 
Therefore,  in  order  to  provide  coverage 
in  a  uniform  manner.  Uie  foUowing 
utilization  screens  should  be 
implemented  in  addition  to  existing 
screens  ba  any  cardiac  rehabilitation 
services  not  listed: 

1.  Croup  1  Services 

a.  Continuous  ECG  telemetric 
monitoring  during  exerdse. 

b.  ECG  rhythm  strip  with 
interpretation  and  physician's  revisions 
of  exercise  prescription. 

c.  Limited  examination  for  physician 
followup  to  ad}ust  medication  or  other 
treatment  changes. 

A  visit  including  one  or  more  of  this 
range  of  routine  services  would  be 
considered  as  one  routine  cardiac 
rehabilitation  visit  In  order  for  the  visit 
to  be  reimbursable,  at  least  one  of  the 
Group  1  services  must  be  performed. 
The  same  rate  of  reimbursement  would 
be  allowed  for  each  visit,  but  not  all  the 
services  need  be  performed  at  each 
visiL 

Allow  a  maximum  of  three  visits  per 
week. 

2.  Group  2  Services 

a.  New  patient  comprehensive 
evaluation,  induding  history  physical, 
and  preparation  of  biitial  exercise 
prescription. 

Allow  one  at  the  beginning  of  the 
program  if  not  already  performed  by  the 
patient's  attending  physidan.  or  if  Uiat 
performed  by  the  patient's  attending 
physidan  is  not  accpetable  to  the 
program's  director. 

b.  ECG  stress  test  (treadmill  or  bicycle 
ergometer)  with  physidan  monitoring 
and  report 

Allovr  one  at  the  beginning  of  the 
program  and  one  after  3  months  (usually 
the  completion  of  the  program). 

c.  Other  physidan  services,  as 
needed. 

35-28    TREATMENT  OF  OBESITY 

Obesity  itself  cannot  be  considered  an 
illness,  llie  immediate  cause  is  a  caloric 
intake  which  is  persistently  higher  than 
caloric  output  Program  payment  may 
not  be  made  for  treatment  for  obesity 
alone  since  this  treatment  cannot  be 
considered  reasonable  and  necessary 
for  the  diagnosis  or  treatment  of  an 
illness  or  injury.  However,  although 
obesity  is  not  in  itself  an  illness,  it  may 
be  caused  by  iUnesses  such  as 
hypotl^ToicUsm,  Cushing's  disease,  and 
hypothalamic  lesions.  In  addition, 
obesity  can  aggravate  a  number  of 
cardiac  and  respiratory  diseases  as  well 
as  diabetes  and  hypertension. 


Therefore,  services  in  connection  with 
the  treatment  of  obesity  could  be 
covered  services  when  such  services  are 
an  integral  and  necessary  part  of  a 
course  of  treatment  for  one  of  these 
illnesses. 
Cross  refer  CIA  85-33  and  35-40. 

35-28.1    SUPPLEMENTED  FASTING 

Supplemented  fasting  is  a  type  of  very 
low  calorie  weight  reduction  regiment 
used  to  achieve  rapid  weight  loss.  The 
reduced  calorie  intake  is  supplemented 
by  a  mixture  of  protein,  carbohydrates, 
vitamins  and  minerals.  Serious 
questions  exist  about  the  safety  of 
prolonged  adherence  for  2  months  or 
more  to  a  very  low  calorie  weight 
reduction  regimen  as  a  general 
treatment  for  obesity,  because  of 
instances  of  cardiopathology  and 
sudden  death,  as  well  as  possible  loss  of 
body  protein.  Therefore,  supplemented 
fasting  is  not  covered  as  a  general 
treatment  for  obesity. 

In  cases  where  weight  loss  is 
necessary  before  surgery  in  order  to 
ameliorate  the  complications  posed  by 
obesity  when  it  coexists  with 
pathological  conditions  such  as  cardiac 
and  respiratory  diseases,  diabetes  or 
hypertension  (and  other  more 
conservative  techniques  to  achieve  this 
end  are  not  regarded  as  appropriate], 
supplemented  fasting  with  adequate 
monitoring  of  the  patient  may  be 
covered  under  Medicare  on  a  case-by- 
case  basis,  as  determined  by  the 
contractor's  medical  consultant  The 
risks  associated  with  the  achievement  of 
rapid  wei^t  loss  must  be  carefully 
balanced  against  the  risk  posed  by  the 
condition  requiring  surgical  treatment. 

35-27    BIOFEEDBACK  THERAPY 


Biofeedback  therapy  provides  visual, 
auditory  or  other  evidence  of  the  status 
of  certain  body  functions  so  that  a 
person  can  exert  voluntary  control  over 
the  functions,  and  thereby  alleviate  an 
abnormal  bodily  condition.  Biofeedback 
therapy  often  uses  electrical  devices  to 
transform  Iradily  signals  indicative  of 
such  functions  as  heart  rate,  blood 
pressure,  skin  temperature,  salivation, 
peripheral  vasomotor  activity,  and  gross 
muscle  tone  into  a  tone  or  li^t,  the 
loudness  or  brightness  of  which  shows 
the  extent  of  activity  in  the  function 
being  measured. 

Biofeedback  therapy  differs  from 
electromyograpl^,  which  is  a  diagnostic 
procedure  used  lo  record  and  study  the 
electrical  properties  of  skeletal  muscle. 
An  electromyogsaphy  device  may  be 
used  to  provide  feedback  with  certain 
types  of  biofeedback,  however. 

Biofeedback  dierapy  is  covered  under 
Medicare  only  when  it  is  reasonable  and 


necessary  for  the  individual  patient  for 
muscle  re-education  of  specific  muscle 
groups  or  for  treating  pathological 
muscle  abnormalities  of  spasticity, 
incapacitating  muscle  Spasm,  or 
weakness,  and  more  cdnventional 
treatments  (heat  cold,  massage, 
exercise,  support)  have  not  been 
successful.  This  therapy  is  not  covered 
for  treatment  of  ordinary  muscle  tension 
states  or  for  psychosomatic  conditions. 
(See  HCFA-Pub.  14-3,  tl  2200ff,  2215. 
and  4161:  HCFA-Pub.  13-3,  IS  3133.3. 
3148,  and  3149;  HCFA-*ub.  10,  S5  242 
and  242.5  for  spedal  physical  therapy 
requirements.  See  also  35-20  and  85-8.) 

35-29    OXYGEN  TREATMENT  OF 
INNER  EAR/CARBON  THERAPY 

(Effective  for  services  performed  on 
and  after  August  1, 1978).— Not  covered. 

Oxygen  (95  percent]  and  carbon 
dioxide  (5  percent)  inhalation  therapy 
for  inner  ear  disease,  such  as 
endolymphatic  hydrops  and  fluctuant 
hearing  loss,  cannot  be  considered 
reasonable  and  necessary.  The 
therapeutic  benefit  deriving  fix)m  this 
procedure  is  highly  questionable. 

35-30    BLOOD  PLATELET 
TRANSFUSIONS  AND  BONE 
MARROW  TRANSPLANTATION 

A  Blood  Platelet  Ttansfusions. 

(Effective  for  services  performed  on  or 
after  August  1, 1978.) 

Blood  platelet  transplants  are  safe 
and  effective  for  the  correction  of 
thrombocytopenia  and  other  blood 
defects.  If  such  treatment  is  reasonable 
and  necessry  for  the  Individual  patient, 
it  is  covered  under  Medicare. 

B.  Allogeneic  Bone  Marrow 
Transplantation. 

Allogeneic  bone  marrow 
transplantation  is  a  procedure  in  which 
a  portion  of  a  healthy  donor's  bone 
marrow  is  obtained  and  prepared  for 
intravenous  infusion  to  restore  normal 
marrow  function  in  recipients  having  an 
inherited  or  acquired  marrow  deficiency 
or  defect 

THE  FOLLOWING  USES  OF 
ALLOGENEIC  BONK  MARROW 
TRANSPLANTATION  ARE  COVERED 
UNDER  MEDICARES 

(Effective  for  services  performed  on  or 
after  August  1, 1978.) 

1.  For  the  treatment  of  leukemia  or 
aplastic  anemia  when  it  is  reasonable 
and  necessary  for  the  individual  patient 
to  receive  this  therapy. 

(Effective  for  services  performed  on  or 
after  June  3, 1985.) 

2.  F(^r  Ae  treatment  of  severe 
combined  immunodbfidency  disease 
(SCID). 
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3.  For  the  treatment  of  Wiskott- 
Aldrich  syndrome. 

C  Autologous  Bone  Marow 
Transplantation. 

(Effective  for  services  performed  on  or 
ahet  04/28/89.) 

Autologores  bone  marrow 
transplantation  is  a  technique  for 
restoring  bone  marrow  stem  cells  using 
the  patient's  own  previously  stored 
marrow. 

1.  CoverK/Coi7(/;Vo/is.— Autologous 
bone  marrow  transplantaticm  (ICD-9- 
CM  code  41.01,  CPT-4  code  38240)  is 
considered  reasonable  and  necessary 
under  { 1862(a)(1)  of  the  Medicare  law 
for  the  following  conditions  and  is 
covered  under  Medicare  for  patients 
with: 

•  Acute  leukemia  in  remission  (ICD- 
97CM  code  NEC  V  10.80)  who  have  a 
high  probability  of  relapse  and  who 
have  no  HLA— matched  donor  (codes 
lymphoid  VlO.61,  monocytic  VlO.63, 
myeloid  V  10.62,  NEC  VlO.69); 

•  Resistant  non-Hodgkin's 
lymphomas  (ICD-9CM  codes  202.80- 
202.88)  or  those  presenting  with  poor 
prognostic  features  following  an  initial 
response; 

•  Recurrent  or  refractory 
neuroblastoma  (see  ICD-9CM  Neoplasm 
by  site,  malignant);  or 

•  Advanced  Hodgkin's  disease  (ICD- 
9CM  code  201)  who  have  failed 
conventional  therapy  and  have  no  HLA- 
matched  donor. 

2.  Noncovered  Conditions.— 
Insufficient  data  exist  to  estabhsh 
definite  conclusions  regarding  the 
efficacy  of  autologous  bone  marrow 
transplantation  for  the  following 
conditions: 

•  Acute  leukemia  in  relapse  (ICD- 
9CM  codes  204.0.  205,0, 208.0,  and  208.0); 

•  Chronic  granulocytic  leukemia 
(ICD-9CM  code  205.1);  or 

•  SoUd  tumors  (other  than 
neuroblastoma)  (ICD-9CM  codes  140- 
199). 

In  these  cases,  autologous  bone 
marrow  fransplantation  is  not 
considered  reasonable  and  necessary 
within  the  meaning  of  {  1862(a)(1)  of  tiie 
Medicare  law  and  is  not  covered  under 
Medicare  for  these  conditions. 

35-31    TREATMENT  OF  DECUBITUS 
ULCERS 

An  accepted  procedure  for  healing 
decubitus  ulcers  is  to  remove  dead 
tissue  from  the  lesions  and  to  keep  them 
clean  to  promote  the  growth  of  new 
tissue.  This  may  be  accomplished  by 
hydrotherapy  (whiripool)  treatments. 
Hydrotherapy  (whiripool)  treatment  for 
decubitus  ulcers  is  a  coverd  service 
under  Medicare  for  patients  for  whom 
this  form  of  treatment  is  reasonable  and 


necessary.  Some  other  metiiods  of 
treating  decubitus  ulcers,  the  safety  and 
effectiveness  of  which  have  not  been 
established,  are  not  covered  under  the 
Medicare  program.  Some  examples  of 
these  types  of  treatments  are:  ultraviolet 
light  low  intensity  direct  current  topical 
appliction  of  oxygen,  and  topical 
dressings  with  Balsam  of  Peru  in  castor 
oil. 

35-32    VERTEBRAL  ARTERY 
SURGERY 

Obstructions  which  block  the  flow  of 
blood  through  the  vertebral  artery  can 
cause  vertigo,  visual  or  speech  defects, 
ataxia,  mental  confusion,  or  stroke. 
These  symptoms  in  patients  result  fit)m 
reduction  in  blood  flow  to  the  brain  and 
range  fit)m  symptoms  of  transient 
basilar  ischemia  to  mental  deterioration 
or  completed  stroke. 

Five  types  of  surgical  procedures  are 
performed  to  relieve  obstructions  to 
vertebral  artery  blood  flow.  They  are: 

1.  Vertebral  artery  endarterectomy,  a 
procedure  which  cleans  out 
arteriosclerotic  plaques  which  are  inside 
the  vertebral  artery; 

2.  Vertebral  artery  by-pass  or 
resection  with  anastomosis  or  graft; 

3.  Subclavian  artery  resection  with  or 
without  endarterectomy; 

4.  Removal  of  laterally  located 
osteophytes  anywhere  in  the  C«(Ct)-Cj 
course  of  the  vertebral  artery;  and 

5.  Arteriolysis  which  fi«es  the  artery 
from  surrounding  tissue,  with  or  without 
arteriopexy  (fixation  of  the  vessel). 

These  procedures  can  be  medically 
reasonable  and  necessary,  but  only  if 
each  of  the  following  conditirns  is  met: 

1.  Symptoms  of  vertebral  artery 
obstruction  exist; 

2.  Other  causes  have  been  considered 
and  ruled  out; 

3.  There  is  radiographic  evidence  of  a 
valid  vertebral  artery  obstruction;  and 

4.  Contraindications  to  the  procedure 
do  not  exist  such  as  coexistent 
obstructions  of  multiple  cerebral 
vessels. 

Angiograms  doounenting  a  valid 
obstruction  should  show  not  only  the 
aortic  arch  with  the  vessels  off  the  arch, 
but  also  show  the  vessels  in  the  neck 
and  head  (providing  biplane  views  of 
the  carotid  and  vertebral  vascular 
system).  In  addition,  serial  views  are 
needed  to  diagnose  "subclavian  steal" 
the  condition  in  which  subdavian  artery 
obstruction  causes  the  symptoms  of 
vertebral  arteiy  obstruction.  Because  the 
symptoms  are  not  specific  for  vertebral 
artery  obstruction,  other  causes  must  be 
considered.  In  addition  to  vertebral 
arteiy  obstruction,  the  differential 
diagnosis  should  include  various 
degenerative  disorders  of  the  brain, 


orthostatic  hypotension,  acoustic 
neuroma,  labyrinthitis,  diabetes  mellitua 
and  hypoglycemia  related  disoixien. 

Obstructions  which  can  cause 
symptoms  of  blocked  vertebral  arteiy 
blood  flow  and  which  can  be 
dociunented  by  an  angiogram  indude: 

1.  Intravascular  obstructions — 
arteriosderotic  lesions  widiin  die 
vertebral  artery  or  in  the  other  arteries. 

2.  Extravascular  obstruction*— 

a.  Bony  tissue  or  osteophytes,  located 
laterally  in  the  C»(Ci)-C»  cervical 
vertebral  area  course  of  the  vertebral 
artery,  most  commonly  at  (^-(V 

b.  Anatomical  variations— Anomalous 
location  of  the  origin  of  the  vertebral 
artery,  a  congenital  aberration,  and 
tortuosity  and  kinks  of  the  vertebral 
artery. 

c.  "Fiberous  tissue"— Tissue  changed 
as  a  result  of  manipulation  of  the  neck 
for  neck  pain  or  injury  associated  with 
hematoma;  "external  bands," 
"tendinous  slings,"  and  "fibrous  bands." 

The  most  controversial  obstructions 
include  vertebral  artery  tortuosity  and 
kinks  and  connective  tissue  along  the 
course  of  the  vertebral  artery,  and 
variously  called  "external  bands," 
"tendinous  slings"  and  "fibrous  bands." 
In  the  absence  of  symptoms  of  vertebral 
artery  obstruction,  vascular  surgeons 
feel  such  abnormalities  are  insignificant 
Vascular  surgery  experts,  however, 
agree  that  these  abnormalities  in  very 
rare  cases  do  cause  symptoms  of 
vertebral  artery  obstruction  and  do 
necessitate  surgical  correction. 

"Vertebral  artery  construction"  and 
"vertebral  artery  suigery"  are  phrases 
which  most  physicians  interpret  to 
indude  only  surgical  deaning 
(endarterectomy)  and  bypass  (resection) 
procedures.  However,  some  physidans 
who  use  these  terms  mean  all  operative 
manipulations  which  remove  vertebral 
artery  blood  flow  obstructions.  Also, 
some  physidans  use  general  tenns  of 
vascular  suigery,  su(£  as 
"endarterectomy"  when  vertebral  artery 
related  sui^gery  is  performed.  Use  of  the 
above  terminology  specifies  neither  the 
surgical  procedure  performed  nor  its 
relationship  to  the  vertebral  arteiy. 
Therefore,  in  developing  claims  for  this 
type  of  procedure,  the  Medicare 
contractors  should  require  specific 
identification  of  the  obstruction  in 
question  and  the  surgical  procedure 
performed.  Also,  in  view  of  the  q>ecific 
coverage  criteria  given  above,  the 
Medicare  contractora  are  expected  to 
develop  all  claims  for  vertebral  arteiy 
surgery  on  a  case-by-case  basis. 

Payment  may  be  made  fofr  a  surgical 
procedure  Usted  above  \t  (1)  It  is 
reasonable  and  necessary  for  the 
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individual  patient  to  have  the  torgery 
performed  to  ranove  or  relieve  an 
obitnictipn  to  vertebral  artery  flow,  and 
(2)  The  four  conditions  noted  above  are 
met 

In  all  oth«  cases,  diese  procedures 
caimot  be  considaed  reasonable  and 
necessary  within  ttie  meaning  of 
S  iae2(aKl)  of  the  Medicare  law  and  are 
not  reimbursable  under  the  program. 

35-33    INTESTINAL  BY-PASS 
SURGERY— NOT  COVERED 

The  safety  of  intestinal  bypass 
surgery  for  treatment  of  obesity  has  not 
been  demonstrated.  Severe  adverse 
reactions  such  as  steatorrhea, 
electrolyte  depletion,  liver  failure, 
arthral^a.  hypoplasia  of  bone  marrow, 
and  avitaminosis  have  sometimes 
occurred  as  a  result  of  this  procedure.  It 
does  not  meet  ttie  reasonable  and 
necessary  provisions  of  9  18e2(aMl)  of  . 
the  Social  Security  Act  and  is  not  a 
covered  Medicare  procedure. 

Cross-refer  ||  35-28.  35-40. 

35-34    FABRIC  WRAPPING  OF 
ABDOMINAL  ANEURYSMS-NOT 
COVERED 

Fabric  wrapping  of  abdominal 
aneurysms  is  not  a  covered  Medicare 
procedure.  This  is  a  treatment  for 
abdominal  aneurysms  which  involves 
aneurysms  with  cellophane  or  facia  lata. 
This  procedure  has  not  been  shown  to 
prevent  eventual  rupture.  In  extremely 
rare  instances,  external  wall 
reinforcement  may  be  indicated  when 
the  current  accepted  treatment  (excison 
of  the  aneurysm  and  reconstruction  with 
synthetic  materials)  is  not  a  viable 
alternative,  but  external  wall 
reinforcement  is  not  "fabric  wrapping". 
Accordingly,  fabric  wrapping  of 
abdominal  aneurysms  is  not  considered 
reasonable  and  necessary  within  the 
meaning  of  9  1882(a)(l]  of  the  law. 

35-35    THERAPEUTIC 
EMOBOUZATION  (EFFECTIVE  FOR 
SERVICES  PERFORMED  ON  OR 
AFTER  APRIL  15, 1962) 

Theurapeutic  embolization  is  covered 
when  done  for  hemorrhage,  and  for 
other  conditions  amenable  to  treatment 
by  the  procedure,  when  reasonable  and 
necessary  for  the  individual  patient. 
Renal  emoblization  for  the  treatment  of 
renal  adenocarcinoma  continues  to  be 
covered,  effective  December  15, 1978.  as 
one  type  of  therapeutic  emoblization,  to: 

•  Reduce  tumor  vascularity 
preoperatively. 

•  Reduce  tumor  buld  in  inoperable 
cases;  or 

•  Palliate  specific  symptoms. 


35-37    EXTRAINTHACRANIAL 
ARTERY  BYPASS  (IIAB)  SURGERY  IN 
THE  TREATMENT  OF  STROKES 
(EFFECTIVE  FOR  SERVICES 
FURNISHED  ON  OR  AFTER 
SEPTEMBER  1. 1979) 

Extraintracranial  artery  bypass 
(EIAB)  surgery  is  covered  for  the 
following  indications: 

1.  Occlusion  or  stenosis  of  the 
inaccessible  portion  of  the  internal 
carotid  artery  presenting  with  a 
transient  ischemic  attack  (TIA). 
prolonged  reversible  ischemic 
neurological  deficit  (PRIND),  or 
completed  stroke  (OS). 

2.  Middle  cerebral  artery  stenosis  or 
occlusion  presenting  with  TIA,  PRIND, 

or  CS. 

3.  A  longstanding  complete  internal 
carotid  occlusion  considered  inoperable 
by  carotid  endarterectomy  because  of 
difBculties  in  establishing  or 
maintaining  patenqy. 

4.  In  prevention  of  an  expected 
vascular  insufficiency  in  surgical 
treatment  of  a  giant  aneurysm  of  the 
carotid  bifurcation  or  middle  cerebral 
artery  and  of  skull  based  tumors 
involving  internal  carotid  and  middle 
cerebral  artery. 

Patients  with  th«  foUovtring  conditions 
are  generally  not  candidates  for  EIAB 
surgery,  and  payment  may  be  made  in 
those  cases  only  if  the  intermediary's 
medical  consultants  determine  that 
there  is  sufficient  medical  justification 
for  the  procedure  to  be  performed  in  the 
patient's  case. 

L  Strokes  with  major  severe 
neurological  deficits. 

2.  Stroke  in  evolution.  There  are  a 
small  number  of  such  patients  with 
known  occlusion  of  the  internal  carotid 
who  may  benefit  by  EIAB  surgery  during 
the  period  of  evolution. 

3.  Cerebral  edetia. 

4.  Diffuse  cerebral  occlusive  disease. 

5.  Severe  cardiopulmonary  disease 
and  other  diseases  such  as  diabetes 
which  contribute  significantly  to  the 
mortality  and  morbidity  of  the 
operation.  j 

35-38    ULTRAFILTRATION. 
HEMOPHIFUSION  AND 
HEMOFILTRATION 

A.  UltrafHtratm.—ia  a  process  for 
removing  excess  fluid  from  the  blood 
through  the  dialysis  membrane  by 
means  of  pressure.  It  is  not  a  substitute 
for  dialysis.  Ultrafiltration  is  utilized  in 
cases  where  excf  ss  fluid  cannot  be 
removed  easily  during  the  regular  course 
of  hemodialysis.  When  it  is  performed  it 
is  commonly  done  during  the  first  hour 
or  two  of  each  hamodialysis  on  patients 
who,  e.g..  have  refractory  edema. 


Ultrafiltration  is  a  coveted  procedure 
under  the  Medicare  program  (effective 
for  services  performed  on  and  after  9/1/ 
79). 

Predialysis  Ultrafiltration.— Widle 
this  procedure  requires  additional  staff 
care,  the  facility  dialysii  rate  is  intended 
to  cover  tfie  full  range  of  complicated 
and  uncomplicated  nonacute  dialysis 
treatments.  Therefore,  ao  additional 
facility  charge  is  recognized  for 
predialysis  vdtrafiltration.  The 
physician's  role  in  ultrafiltration  varies 
with  the  stability  of  the  patient's 
condition.  In  unstable  patients,  the 
physician  may  need  to  be  present  at  the 
initiation  of  (fialysis.  aid  available 
either  in-house  or  in  class  proximity  to 
monitor  the  patient  carefully.  In  patients 
who  are  relatively  stable,  but  who  seem 
to  accumulate  excessive  wei^t  gain,  the 
procedure  requires  only  a  modest 
increase  in  pnysician  involvement  over 
routine  outpatient  hemodialysis. 

Occassionally.  medical  complications 
may  occur  which  require  that 
ultrafiltration  be  performed  separate 
from  the  dialysis  treatment  and  in  these 
cases  an  additional  charge  can  be 
recognized.  However,  the  claim  must  be 
documented  as  to  why  the  ultrafiltration 
could  not  have  been  performed  at  the 
same  time  as  the  dialysis. 

B.  Hemoperfusion.^A  process  which 
removes  substances  from  the  blood 
using  a  charcoal  or  resin  artifical 
kidney.  When  used  in  the  treatment  of 
life  threatening  drug  overdose, 
hemoperfusion  is  a  covered  service  for 
patients  with  or  without  renal  failure 
(effective  for  services  performed  on  and 
after  9/1/79).  Hemoparfusion  generally 
requires  a  physician  to  be  present  to 
initiate  treatment  and  to  be  present  in 
the  hospital  or  an  adjacent  medical 
office  during  the  entiae  procedure,  as 
changes  may  be  suddeiL  ^dal  staff 
training  and  equipment  are  required. 

Develop  charges  fat  hemoperfusion  in 
the  same  maimer  as  for  any  new  or 
unusual  service.  One  or  two  treatments 
are  usually  all  that  is  necessary  to 
remove  the  toxic  compound;  document 
additional  treatments.  Hemoperfusion 
may  be  performed  concurrently  with 
dialysis,  and  in  those  cases  payment  for 
the  hemoperfusion  reflects  only  the 
additional  care  rendered  over  and  above 
the  care  whidi  is  given  to  tiie  dialysis. 

The  effects  of  using  hemoperfusion  to 
improve  fte  results  of  chronic 
hemodialysis  are  not  known.  Therefore, 
hemoperfusion  is  not  a  covered  service 
when  used  to  imimive  the  results  of 
hemodialysis.  In  addition,  it  has  not 
been  demonstrated  fliat  die  use  of 
hemoperfusion  in  conjunction  with  DFO, 
in  treating  symptomatic  patients  with 
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ujon  overioad,  is  efficacious.  There  is 
a^o  a  paucity  of  data  regarding  its 
efficacy  in  treating  asymptomatic 
patients  with  iron  overioad.  Therefore, 
hemoperfusion  used  in  conjunction  with 
DFO  in  treating  patients  with  iron 
overioad  is  not  a  covered  service;  i.e..  it 
IS  not  considered  reasonable  and 
necessary  within  the  meaning  of 
J  1862(a)(1)  of  the  law. 

However,  the  use  of  hemoperfusion  in 
conjunction  with  DFO  for  the  treatment 
of  patients  with  aluminum  toxicity  has 
been  demonstrated  to  be  clinically 
efficacious  and  is  therefore  regarded  as 
a  covered  service. 

C.  Hemofiltration.—A  process  which 
removes  fluid,  electrolytes  and  other 
^w  molecular  weight  toxic  substances 
from  the  blood  by  filtration  through 
hollow  artificial  membranes  and  may  be 
routinely  performed  in  3  weekly 
sessions.  Hemofiltration  (which  is  also 
known  as  diafiltration)  is  a  covered 
procedure  under  Medicare  and  is  a  safe 
and  effective  technique  for  the  treatment 
of  ESRD  patients  and  an  alternative  to 
pertioneal  dialysis  and  hemodialysis 
(^active  for  services  performed  on  and 
after  August  2a  1987).  In  contrast  to 
both  hemodialysis  and  pertioneal 
dialysis  treatmente,  which  eliminate 
dissolved  substances  via  diffusion 
across  semipermeable  membranes, 
hemofiltration  mimics  the  filtration 
process  of  the  normal  kidney.  The 
technique  requires  an  arteriovenous 
access.  Hemofiltration  may  be 
performed  either  in  facihty  or  at  home. 
The  procedure  is  most  advantageous 
when  applied  to  high-risk  unstable 
patients,  such  as  older  patients  with 
cardiovascular  diseases  or  diabetes, 
because  there  are  fewer  side  effects 
such  as  hypotension,  hypertension  or 
volume  overload. 

Cross-refer  Intermediary  Manual, 
9  3188 

35-39    INTRAOCULAR 
PHOTOGRAPHY  (EFFECTIVE  FOR 
SERVICES  FURNISHED  ON  OR  AFTER 
SEPTEMBER  1. 1979) 

Intraocular  photography  may  be 
covered  when  used  for  the  diagnosis  of 
such  conditions  as  macular 
degeneration,  retinal  neoplasms,  choroid 
disturbances  and  diabetic  retinopathy, 
or  to  identify  glaucoma,  multiple 
sclerosis  and  other  central  nervous 
system  abnormalities.  Medicare 
payment  may  be  made  for  the  use  of  this 
procedure  by  an  opthahnologist  in  these 
situations  when  it  is  reasonable  and 
necessary  for  the  individual  patient  to 
receive  these  services. 
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35-40    GASTRIC  BYPASS  SURGERY 
FOR  OBESITY  (EFFECTIVE  FOR 
SERVICES  PERFORMED  ON  AND 
AFTER  OCTOBER  1, 1979) 

Gastric  bypass  surgery,  which  is  a 
variation  of  the  gastrojejunostomy,  is 
performed  for  patients  with  extreme 
obsesity.  Gastric  bypass  surgery  for 
extreme  obestity  may  be  covered  under 
the  program  if:  (i)  It  is  medically 
appropriate  for  the  individual  to  have 
such  sui^ery;  and  (2)  The  surgery  is  to 
correct  an  ilbiess  which  caused  the 
obesity  or  was  aggravated  by  the 
obesity. 

Cross-refer  99  35-28. 35-33. 

35-41    DIATHERMY  AND  DL\PULSE 
TREATMENT 

Since  Diapulse.  Theramatic  (standard 
model  only).  Spectrowave  and 
Superpulse  are  not  able  to  sufficiently 
elevate  tissue  temperature  to  produce  a 
therapeutic  effect  reimbursement  for 
treatment  utilizing  such  low  enei^ 
pulsed  wave  diathermy  devices  is  not 
appropriate.  However,  other  pulsed 
wave  diathermy  machines  have  been 
found  to  produce  some  degree  of 
therapeutic  benefit  for  essentially  the 
same  conditions  and  to  the  same  extent 
as  standard  diathermy.  Accordingly, 
where  the  contractor's  medical  staff  has 
determined  that  the  pulsed  wave 
diathermy  apparatus  used  is  one  which 
is  considered  therapeutically  effective, 
the  treatments  are  considered  a  covered 
service,  but  only  for  those  conditions  for 
which  standard  diathermy  is  medically 
indicated  and  only  when  rendered  by  a 
physician  or  incident  to  a. physician's 
professional  services.  Further,  when  the 
charge  for  covered  pulsed  wave 
diathermy  treatment  is  substantially  in 
excess  of  that  which  is  reasonable  for 
standard  diathermy,  reimbursement  is 
based  on  the  reasonable  charge  for 
standard  diathermy. 
Cross-refer  935-3. 

35-42    WITHDRAWAL  TREATMENTS 
FOR  NARCOTIC  ADDICTIONS 

Withdrawal  is  an  accepted  treatment 
for  narcotic  addiction,  and  Part  B 
reimbursement  can  be  made  for  these 
services  if  they  are  provided  by  the 
physician  directly  or  under  his  personal 
sueprvision  and  if  they  are  reasonable 
and  necessary.  In  reviewing  claims, 
reasonableness  and  necessity  are 
determined  with  the  aid  of  the 
contractor's  medical  staff. 

Drugs  that  the  physician  provides  in 
connection  with  this  treatment  are  also 
covered  if  they  cannot  be  self- 
administered  and  meet  all  other 
statutory  requirements. 


Cross-refer  Intermediary  Manual 
9  3112.4B;  Carriers  Manual.  9  205a5. 

35-44    GENERAL  ANESTHESIA  IN 
CATARACT  SURGERY 

A.  PreSurgery  Evaluations.— 
(Effective  for  services  performed  on  or 
after  09-14-S8.)  Cataract  sui^ry  with  an 
intraocular  lens  (lOL)  inq>lant  is  a  high 
volume  Medicare  procedure.  Along  with 
the  surgery,  a  substantial  number  of 
preoperative  tests  are  available  to  the 
surgeon.  In  most  cases,  a  comprehensive 
eye  examination  (ocular  history  and 
ocular  examination)  and  a  single  scan  to 
determine  the  appropriate  pseudophakic 
power  of  the  lOL  are  sufficient  In  most 
cases  involving  a  simple  cataract  a 
diagnostic  ultrasound  A-scan  is  used. 
For  patienta  with  a  dense  cataract  an 
ultrasound  B-scan  may  be  used. 

Accordingly,  where  the  only  diagnosis 
is  "cataract(s),"  Medicare  will  not 
routinely  cover  testing  other  than  one 
comprehensive  eye  examination  (or  a 
combination  of  a  brief/intermediate 
examination  not  to  exceed  the  charge  of 
a  comprehensive  examination)  and  an 
A-scan  or,  if  medically  justified,  a  B- 
scan.  Claims  for  additional  tests  will  be 
denied  as  not  reasonable  and  necessary 
unless  there  is  an  additional  diagnosis 
and  the  medical  need  for  the  additional 
test  is  fully  documented. 

Because  cataract  suigeiy  is  an 
elective  procedure,  the  patient  may 
decide  not  to  have  the  surgery  until 
later,  or  to  have  the  surgery  performed 
by  a  physician  other  them  the  dia^aosing 
physician.  In  these  situations,  it  may  be 
medically  appropriate  for  the  operating 
physician  to  conduct  another 
examination.  To  the  extent  the 
additional  teste  are  considered 
reasonable  and  necessary  by  the 
carrier's  medical  staff,  they  would  be 
covered. 

B.  General  Anesthesia. — The  use  of 
general  anesthesia  in  cataract  surgery 
may  be  considered  reasonable  and 
necessary  if,  for  particular  medical 
indications,  it  is  the  accepted  procedure 
among  opthalmologiste  in  the  local 
community  to  use  general  anesthesia.  In 
the  claims  review  process,  do  not  "front- 
end "  reject  any  claims  for  the  use  of 
general  anesthesia  in  cataract  surgery. 
Obtain  advice  from  your  medical 
consultante  before  deciding  whether  to 
deny  a  claim  involving  use  of  general 
anesthesia  in  cataract  surgery.  Where 
regular  postpayment  review  discloses  a 
questionable  utilization  pattern,  obtain 
case  documentation. 
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35-45    CARDIAC  CATHETERIZATION 
PERFORKCDINOTHERTHANA 
HOSPITAL  SETTING.  (EFFECTIVE  FOR 
SERVICES  PERFORMED  ON  OR 
AFTER  07/01/79.) 

Cardiac  catheterization  perfbnned  in 
a  hospital  letting  for  eidier  iiqMtients  or 
ootpatientt  is  a  covered  service.  The 
procedure  may  also  be  covered  when 
performed  in  a  freestanding  clinic  when 
the  carrier,  in  oonMiltation  with  the 
appropriate  Peer  Review  Organization 
(HRO).  determines  that  the  procedure 
can  be  performed  safely  in  all  respects 
in  the  particular  facility.  Prior  to 
approving  Medicare  reimbursement  for 
cardiac  catheterizations  performed  in 
freestanding  clinics,  carriers  must 
request  PRO  review  of  the  clinic. 

35-46    ASSESSING  PATIENTS 
SUTTABIUTY  FOR  ELECTRICAL 
NERVE  STIMULATION  THERAPY. 

Electiteal  nerve  stimulation  is  an 
accepted  modality  for  assessing  a 
patient's  suitability  for  ongoing 
treatment  widi  a  transcutaneous  or  an 
implanted  nerve  stimulator. 
Accontingly.  program  reimbursement 
may  be  ma(te  for  die  following 
techniques  when  used  to  determine  the 
potential  therapeutic  usefulness  of  an 
electric  nerve  stimulator. 

A.  Transcutaneous  Electrical  Nerve 
Stimulation  (TENS).— This  technique 
involves  attachment  of  a  transcutaneous 
nerve  stimulator  to  the  surface  of  the 
skin  over  the  peripheral  nerve  to  be 
stimulated.  It  is  used  by  the  patient  on  a 
trial  basis  and  its  effectiveness  in 
modulating  pain  is  monitored  by  the 
physician,  or  physical  therapist 
Generally,  tiie  physician  or  physical 
therapist  is  able  to  determine  whether 
the  patient  is  likely  to  derive  a 
significant  therapeutic  benefit  from 
continuous  use  of  a  transcutaneous 
stimulator  within  a  trial  period  of  1 
month;  in  a  few  cases  this  determination 
may  take  longer  to  make.  Document  the 
medical  necessity  for  such  services 
which  are  furnished  beyond  the  first 
month.  (See  i  45-25  for  an  explanation 
of  coverage  of  medically  necessary 
supplies  for  the  effective  use  of  TENS.) 

If  TENS  significandy  alleviates  pain,  it 
may  be  considered  as  primary 
treatment;  if  it  produces  no  relief  or 
greater  discomfort  than  the  original 
pain,  electrical  nerve  stimulation 
therapy  is  ruled  out.  However,  where 
TENS  produces  incomplete  relief,  further 
evaluation  with  percutaneous  electrical 
nerve  stimulation  may  be  considered  to 
determine  whether  an  implanted 
peripheral  nerve  stimulator  would 
provide  significant  relief  from  pain.  (See 
1 35^168.) 


Usually,  the  i^ysidan  or  physical 
therapist  providii^  the  services  will 
furnish  the  equipment  necessary  for 
assessment.  Where  the  physician  or 
physical  therapist  advises  the  patient  to 
rent  the  TENS  from  a  supplier  during  the 
trial  period  rather  diaa  supplying  it 
himself,  program  payment  may  be  made 
for  rental  of  the  TENS  as  well  as  for  the 
services  of  the  physician  or  physical 
therapist  who  is  evaluating  its  use. 
However,  the  combined  program 
payment  which  is  made  for  the 
physician's  or  physical  therapist's 
service  and  the  rental  of  the  stimulator 
from  a  supplier  should  not  exceed  the 
amount  which  would  be  payable  for  the 
total  service,  including  the  stimulator, 
furnished  by  the  phyaician  or  physical 
therapist  alone. 

B.  Percutaneous  Electrical  Nerve 
Stimulation  (PENS).— Tbii  diagnostic 
procedure  which  involves  stimulation  of 
peripheral  nerves  by  a  needle  electrode 
inserted  throu^  die  ikin  is  performed 
only  in  a  physician's  office,  clinic  or 
hospital  outpatient  department 
"Therefore,  it  is  covered  only  when 
performed  by  a  physician  or  incident  to 
physician's  service.  If  pain  is  effectively 
controlled  by  percutaneous  stimulation, 
implantation  of  electrodes  is  warranted. 
As  in  the  case  of  TENS  (described  in 
subsection  A),  generally  the  physician 
should  be  able  to  determine  whether  the 
patient  is  likely  to  derive  a  significant 
therapeutic  benefit  from  continuing  use 
of  an  implanted  nerve  stimulator  within 
a  trial  period  of  1  month.  In  a  few  cases, 
this  determination  may  take  longer  to 
make.  The  medical  necessity  for  such 
diagnostic  services  which  are  furnished 
beyond  the  first  month  must  be 
documented. 

Note. — Electrical  nerve  stimulators  do  not 
prevent  pain  but  only  alleviate  pain  as  it 
occurs.  A  patient  can  be  taught  how  to 
employ  the  stimulator,  and  once  this  is  done, 
can  use  it  safely  and  effectively  without 
direct  physician  supervision.  Consequently,  it 
is  inappropriate  for  a  patient  to  visit  his 
physician,  physical  therapist  or  an  outpatient 
clinic  on  a  continuing  basis  for  treatment  of 
pain  with  electrical  n«ve  stimulation.  Once  it 
is  determined  that  electrical  nerve 
stimulation  should  be  continued  as  therapy 
and  the  patient  has  been  trained  to  use  the 
stimulator,  it  is  expected  that  a  stimulator 
will  be  implanted  or  tlie  patient  will  employ 
the  TENS  on  a  contineal  basis  in  his  home. 
Electrical  nerve  stimulation  treatments 
furnished  by  a  physidan  in  his  office,  by  a 
physical  therapist  or  eutpatient  clinic  are 
excluded  from  cover^e  by  8 1862(a)(1)  of  the 
law.  (See  i  65-8  for  aa  explanation  of 
coverage  of  the  therapeutic  use  of 
transcutaneous  and  implanted  peripheral 
nerve  stimulators  under  the  prosthetic 
devices  benefit.) 


35-47    BREAST  RECONSTTRUCnON 
FOLLOWING  MASTECTOMY— 
(EFFECTIVE  FOR  SERVICES 
PERFORMED  ON  AND  AFTER  MAY  15. 

1980)  I 

During  recent  years  there  has  been  a 
considerable  change  in  the  treatment  of 
carcinoma  of  die  breast.  While 
extirpation  of  the  disease  remains  of 
primary  importance,  the  quality  of  life 
following  initial  treatment  is 
increasingly  recognized  as  of  great 
concern.  The  increased  uie  of  breast 
reconstruction  procedures  is.  due  to 
several  factors: 

•  a  change  in  epidemidlogy  of  breast 
cancer,  include  an  apparent  increase  in 
incidences: 

•  improved  stirgical  skills  and 
techniques; 

■  the  continuing  development  of 
better  prostheses;  and 

•  increasing  awareness  by  physidans 
of  the  importance  of  postsmgical 
psychological  adjustment  Breast 
reconstruction  following  mastectomy  is 
considered  a  relatively  safe  and 
effective  noncosmetic  procedure. 
Accordingly,  program  psQnnent  may  be 
made  for  tUs  procedure. 

35-48    OSTEOGENIC 
S'TIMULATION— (EFFECTIVE  FOR 
SERVICES  PERFORMED  ON  AND 
AFTER  SEPTEMffiR  15. 1980) 

Electrical  stimulation  to  augment  bone 
repair  can  be  attained  either  invasively 
or  noninvasively.  Invasive  devices 
provide  electrical  stimulation  directly  at 
the  fracture  site  either  Arough 
percutaneously  placed  oathodes  or  by 
implantation  of  a  coiled  cathode  wire 
into  the  fracture  site.  "The  power  pack 
for  the  latter  device  is  implanted  into 
soft  tissue  near  the  fracture  site  and 
subcutaneously  connected  to  the 
cathode,  creating  a  self-<:ontained 
system  with  no  external  components. 
The  power  supply  for  the  former  device 
is  externally  placed  and  the  leads 
connected  to  the  inserted  cathodes. 
With  the  nonivasive  device,  opposing 
pads,  wired  to  an  external  power 
supply,  are  placed  over  the  cast  An 
electromagnetic  field  is  created  between 
the  pads  at  the  fracture  site. 

Use  of  the  noninvasive  stimulator  is 
covered  for  the  following  indications: 

•  Nonunion  of  Img  bone  fractures: 

•  Failed  fusion;  and 

•  Congenital  Pseuderthroses 
Use  of  the  invasive  device  is  covered 

only  for  nonunion  of  long  bone  fractures. 

Nonunion,  for  all  types  of  devices,  is 
considered  to  exist  oii^  after  six  or 
more  months  have  elapsed  without 
healing  of  the  fracture. 
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35-46   MTreRnSRMAVOR 
TREA'TMENTOPCANGBt 
(EFFECTIVE  FOR  SERVICES 
PERFORMED  ON  OR  AFTER  12^31  faiL^ 

'  Local  hypertbennia  fcr  tewHjMil^f 


Medicam  svDBB  tiHg  to  SQUBBoliHi  evMi 

radiation  Aann  far  tbm  teatmeBt  at 

primaryari 

sul 

Itj 

connectsoiwHht 

35-50    COCHLEOSTOMYKWTH 
NEUROVASCULAR  THAN9PIANT 
FOR  MENIERE'S  DISEASE— NOT 
COVERED 


effecfive  for  aeiTices  tendered  on  or 
after  raiiuMyf,  ism.  fiver 

transplantation  is  no  longer  conaidered 
experimeutdl  wift  wspetl  to  tMdren 
[^t^er  age  16)  widff  extrahepoticUfiary 
■teB^  «r  «^  •ther  fcm  «f  «iid^alB»e 

*®'.f^"*'  *"**>*  *«  oowwge  H 1101 
provided  for  tshfldicB  ivMi  «naii^nBcy 


ufn 


Meniese's  disease  (or  ^ndrsme]  k  a 
o^ma  causa  WpamcyBmal  mrtigt. 

Meaieie'aqmdioiae  teiuMiaMr  toatoi 
Badioal^  When  aMdical  teataent 
fails,  surgical  treatmeat  mm  he 
reqnined. 

While  there  «M  two  ncQ^iced 
siugical  piDcedvea  vsad  is  kaafiag 
MenieK's  diMiase  (decQBvrasstoa  «f  the 
endolymphatic  i^ydbflpa  aad 
labymthectoayr^  ihaee  is  ao  soenyfic 
evidence  aiviKirtiqg  tiie  aafefy  and 
effectiveness  af  cochleostoaiy  with 
neurovascular  tran^lantin  tnatmeottif 
Memere'a  .^ndeome.  Accordingly, 

Medicare  daes  aot  cower  cockbosiomy 
with  aeurovascular  tsaxuipiaitt  iw 
treatment  of  Menieis'a  disease. 

35-51    HBMODMLTSBPOR 

™5^;5«WT<»  SCMZOPMONIA- 
NOT  COVERED 

SeiMHBcefidBnceaappa«fiagiise«f 
"BBadUyaa  as  a  safe  aad  efbofive 
means  of  treatment  for  schiaqphKaia  is 
mcondusivB  at  this  time.  Aocordii^y. 
Medicare  does  not  cover  hemodialyais 
for  treatment  of  scbizoplfarenia. 

35-52    LASEBfROaaxaES 

Kfedicare  recqgnlzes  the  use  cf  lasers 
fat  msaj  aeifiau  ImBcations. 
Prouftluies  performed -with  lasen  are 
sometimes  trsed  in  phce  of  mwe 
convnAonal  tedmiques.  fa  the  alraence 
of  a  apecAcaanooveiage  inrtmction, 
and  nAieie  a  laser  has  %een  approved 
formaAeBng  fcy  fteRood  and  Dn« 
AoBiiulsliBtiuu,  contractor  discrelion 
mayfce«edtodetennfaenf!ie1hera 
procedare  perfbimed  wfft  a  laser  Is 
reasonable  and  necessary  and, 
tnereiore.  coveied. 

35-53    LIVER  TRANSPLANTATION— 
LIMTTED  COVERAGE 

.  Por  meet  peo^  liver  4i«BsplntatiQa 

18  COTMoeiM^ni^igpfliiBnHMl  ■Wiim  ■ 

and.  Aerefore,  in  aal  severed.  However. 


h  ver  or  those  wtti  pentoteni  Ttrenta. 
smoecxMag  data  iMicale  fbet  the 
poteaftial  for  Wnefll  fcwn  iNer 
transplantation  in  Uris  group  H  low 
Children^  dainm  in  tver 

tranjiaBtBtio.  itoeld  he  de««toped  far 

medical  aeBeseity  cm  «■  individual  case 
basia. 

35-54    REFRACTIVE 
KERATOPLASTY-^TOT  COVERED 
Refractiae  faiatoplaety  isewaery  ta 

visian  psehlems  each  m  m/uuim 

(neaaightBdaesB)  aBdli|i|«ro|iia 

(farsightedness).  Befcactive  keratoplaaly 

procedares  teekde  IwateaiileMia,  in 
which  the  front  ef  the  eHoaa  is 

removed,  fraaan,  aeshaped.  aad  stitched 
back  on  the  ^pe  ta  oarmct  eidier  «Br  or 
farsightadaeea;  hBBataphakia.  fa  srhich  a 
reshaped  danorooraea  is  inserted  m  te 
eye  to  correct  Jaiajghtodncss;  and  ndid 
keratotonq;  ia  which  apoke-lilce  slits  are 
cut  ia  die  cornea  to  waakea  and  flattea 
the  normally  ctuved  central  portion  to 
correct  nearsightedness. 

Refractive  keratoplasty  in  any  form  is 
not  oowesed  because  it  is  atill  a^tar 
investigaticB.  aad  has  not  yet  beea 
sabjerted  toade^aaieacieitf  c 
evalueitian  in  haroana. 

35-55    TRANSVENOUS  [CATHETER] 

PlttMOTART  EMBOLECTOMY-NOT 
COVERED 

embirfectoaiy  is  a  precedwefcT 
removtag  pafaaaway  emboli  tiy  paesag 

a  «balheter  throai^  die  fsmoBBl  vein.  It 
If  ~iT'"^  «nderMBdk»ra  liecauBe 
ItisetiMeKpeiiaMalaL 

35^50    FLlflDIZEDIUERAPYDRY 
HEATFOR  CERTAIN 

MUSCULOSISLETAL  DISORDERS 

Fluidized*eiepyisaWghintej»?ly 
beat  modafity«oR^8&ig  of  a  d^ 
whirlpool  erSaely  ifirided  solid 
pas«des  aaepended  ia  e  lieated  air 
stream,  die  adxtive  InriBg  the 
prapefies  nf  a  Bqoid.  Use  of  floiifized 
therapy  dby  heat  is  covered  es  an 
acceptaMe  alteraative  to  other  heat 
therapy  modeAities  in  the  treatment  of 
acute  or  siibauate  Uanmatic  or 
nontraumatie  nrescidoskeletal  disorders 
of  the  extremities. 


35-5r    ELECTROBICEPHALO- 
GRAPHIC  MONITORING  DURING 
SURGICAL  PROCanXBHtOLVmC 
THE  CEREBRAL  VASCULATTJRE 


perfusion  is  *"*i%i|Hatp  ia,  vanm/twi 

function.  EEG  mnmit,mit^  0,  ^  Minct 

thee)(pertiseafMi 

electroencephalographer.  a  ^nuafaniil 
trained  in  ^G,  or  an  advanced  gRf? 
technician  for  Its  proper  intetpitftatian. 
The  EEG  monitoring  may  be  covered 
routinely  in  carotid  r-^*-^       -     - 
and  in  (  " 
where  I 


35^.1    HOTROENCEPHALO- 
GRAnnC^P)  MONITORING 
DURING  OraW-HEART  SURGERY— 
NOTCOVnffiD 

The  vidae'sf  EBC  aaaMoring  dBi4M 
"r*-*^-* — rrrrandin*!  JaaaiiJiai 
post-operative  period  is  debatable, 
becaaee  there  are  little  p^diafaBd  data 
based  on  well-daaianatad  atodiea 


— V..W  wA.  >TEu-i^^i^ua(B(i  ■mime 
regarding  its  cliniodeaeotiveaea8.11ie 
procedure  is  not  frequeatly  aaed  aad 
does  aat  aajoy  widevraad  aoo^taace 
of benefit 

AeooidiBgly ,  Medicase  daes  eat  cover 
EEG  monitoring  ^iiiqg  qpea^ieart 
surgery  and  during  the  imin>tiT^  pott. 
opera  tivefienod. 

35^88    THORAOCDUCTDRAINAGE 
(TDD)  IN  RENM.  IRAIIBPLANTS 

Thoracic  Duct  Drainage  (TDD)  is  an 
immunosuppressive  »n^it"t^if  used  ia 
renal  tranqdantstioa.  lids  pracedure. 
which  removes  lymph  from  kidney 
transj^ant  recipients  m  a  nmaqt  of 

aAigving  MippV—l,^,  nf  t^  Imtmtnf 

mechaniaat  ia  currently  **»i'^  used  both 
pre-tranaplant  and  post-transplant  in 
conlnnctioB  avilh  more  convenlional 
immunodierapy .  TDD  is  performed  on 
an  iiipatient  Sasis  and  the  iqpatient  stay 
is  covered  for  patients  admitted  for 
treatment  in  advance  of  a  kidn^ 
franspiant  as  weB  as  for  those  receivirig 
it  post-transpilant. 

^  TDD  is  a  covered  technique  wheo 
farni^ed  to  a  Iddney  transjAani 
recipient  or  an  individual  approved  to 
receive  kidney  transplantation  by  a 
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hospital  approved  to  perform  kidney 
transplantation. 

35-59    ENDOSCOPY 

Endoscopy  is  a  tedmique  in  which  a 
long  flexible  tube-like  instrument  is 
inserted  into  the  body  orally  or  rectally. 
permitting  visual  inspection  of  the 
gastrointestinal  tract  Although 
primarily  a  diagnostic  tool,  endoscopy 
includes  certain  therapeutic  procedures, 
sudi  as  removal  of  polyps,  endoscopic 
papillotomy,  by  which  stones  are 
removed  from  the  bile  duct 

Endoscopic  procedures  are  covered 
when  reas<mable  and  necessary  for  the 
individual  patient 

35-60    THERAI^UnC  PHERESIS 
(APHERESIS) 

Pheresis  is  a  medical  procedure 
utilizing  specialized  equipment  to 
remove  selected  blood  constituents 
(plasma  or  cells)  from  whole  blood  and 
return  the  remaining  consituents  to  the 
person  from  whom  the  blood  was  taken. 

For  purposes  of  Medicare  coverage, 
therapeutic  pheresis  is  defined  as  an 
autologous  procedure — that  is.  blood  is 
taken  from  the  patient  processed,  and 
returned  to  ^e  patient  as  part  of  a 
continuous  procedure— as  distinguished 
from  the  procedure  in  which  a  patient 
donates  blood  preoperatively  and  is 
transfused  with  the  donated  blood  at  a 
later  date. 

Therapuetic  pheresis  is  covered  for 
the  following  indications: 

A.  Plasma,  exdiange  for  acquired 
myasthenia  gravis. 

B.  Leukapheresis  in  the  treatment  of 
leukemia. 

C.  Plasmapheresis  in  the  treatment  of 
primary  macroglobulinemia 
(Waldenstrom). 

D.  Apheresis  in  the  treatment  of 
hyperglobulinemias,  including  (but  not 
limited  to)  multiple  myelomas, 
cryoglobiUinemia  and  hyperviscosity 
syndromes. 

The  following  uses  of  apheresis  are 
covered  for  seivices  performed  on  or 
after  January  31. 1963. 

E.  Plasmapheresis  or  plasma  exchange 
as  a  last  resort  treatment  of  thrombotic 
thrombocytopenic  purpura  (TTP). 

F.  Plasmapheresis  or  plasma  exchange 
in  the  last-resort  treatment  of  life- 
threatening  rheumatoid  vasculitis  when 
all  other  conventional  therapies  have 
failed. 

The  foUowing  use  of  apheresis  is 
covered  for  seivices  performed  on  or 
after  October  19. 1963. 

G.  Masma  perfusion  of  charcoal  filters 
for  treatment  of  pruritis  of  cholestatic 
liver  disease. 


The  following  uses  of  apheresis  are 
covered  for  services  performed  on  or 
after  September  6, 1984. 

H.  Plasma  exchange  in  the  treatment 
of  Goodpasture's  Syndrome. 

I.  Plasma  exchange  in  the  treatment  of 
glomerulonephritis  associated  with 
antiglomerular  basement  membrane 
antibodies  and  advancing  renal  failure 
or  pulmonary  hemorrhage. 

The  following  uaes  of  apheresis  are 
covered  for  senrioes  performed  on  or    ■ 
after  October  15. 1984. 

).  Apheresis  in  the  treatment  of 
chronic  relapsing  polyneuropathy  for 
patients  with  severe  or  life-threatening 
symptoms  who  have  failed  to  respond  to 
conventional  thempy. 

K.  Apheresis  in  the  treatment  of  life- 
threatening  scleroderma  and 
polymyositis,  when  the  patient  is 

unresponsive  to  conventional  therapy. 
The  following  uses  of  apheresis  are 

covered  for  services  performed  on  or 

after  February  14, 1986. 
L  Apheresis  fv  the  treatment  of 

Guillain-Barre  Syndrome. 
M.  Apheresis  as  a  treatment  of  last 

resort  for  life-threatening  Systemic 

Lupus  Eiythematosus  (SLE)  when 

conventional  therapy  has  failed  to 

prevent  clinical  deterioration. 
Apheresis  is  covered  only  when 

performed  in  the  inpatient  or  outpatient 

hospital  setting.  I 

35-61    TRANSSEXUAL  SURGERY 


Transsexual  surgery,  also  known  as 
sex  reassignment  surgery  or  intersex 
surgery,  is  the  calmination  of  a  series  of 
procedures  designed  to  change  the 
anatomy  of  transsexuals  to  conform  to 
their  gender  identity.  Transsexuals  are 
persons  with  an  overwhelming  desire  to 
change  anatomic  sex  because  of  their 
fixed  convictioQ  that  they  are  members 
of  the  opposite  sex.  For  the  male-to- 
female,  transsexual  surgery  entails 
castration,  penectomy  and  vulva-vaginal 
construction.  Surgery  for  the  female-to- 
male  transsexual  consists  of  bilateral 
mammectomy.  hysterectomy  and 
salpingo-oophorectomy,  wbdch  may  be 
followed  by  phalloplasty  and  the 
insertion  of  testicular  prostheses. 

Transsexual  surgery  for  sex 
reassignment  of  transsexuals  is 
controversial.  Because  of  the  lack  of 
well  controlled,  long-term  studies  of  the 
safety  and  effectiveness  of  the  surgical 
procedures  and  attendant  therapies  for 
transsexuaUsm.  the  treatment  is 
considered  experimental.  Moreover, 
there  is  a  high  rate  of  serious 
complications  of  these  surgical 
procedures.  For  these  reasons, 
transsexual  surgery  is  not  covered. 


3&-62    INVASIVE  INTRACRANIAL 
PRESSURE  MONTTOIUNG 

Invasive  intracranial  pressure 
monitoring  is  a  safe  and  effective 
therapeutic  tool  used  to  monitor 
intracranial  pressure,  usually  used  for 
patients  suffering  firom  head  injury, 
subarachnoid  hemorrhage,  intracerebral 
hemorrhage,  Reye's  syndrome,  and 
posthypoxic  metabolc,  and  viral 
encephalopadiies.  It  ii  usually 
performed  in  specialised  intensive  care 
units  for  neurosurgical  and  neurologic 
patients.  It  is  a  covered  procedure  when 
reasonable  and  necessary  for  the 
individual  patient 

35-63    TINNITUS  K^VSKING 

A  tiimitus  masker  Is  a  device  designed 
to  be  worn  like  a  beWnd-the-ear  hearing 
aid  by  persons  seeking  relief  from 
tinnitus,  which  is  the  perception  of  noise 
in  the  ear  and/or  head  area.  The  masker 
produces  external  sounds  to  distract  the 
person  from  the  tiimitus. 

By  producing  an  external  sound  a  few 
decibels  above  the  person's  audible 
threshhold,  tinnitus  masking  is  thought 
to  provide  sufficient  distraction  from 
subjective  idiopathic  tinnitus  to 
alleviate  the  discomfort  and  debilitation 
associated  with  endogenous  sounds 
within  the  ear  and/or  head  area. 

Tinnitus  masking  Is  considered  an 
experimental  therapy  at  this  time, 
because  of  the  lack  of  controlled  clinical 
trials  demonstrating  effectiveness,  in 
addition  to  the  unstudied  possibility  of 
serious  toxicity  in  the  form  of  noise- 
induced  hearing  loss.  Therefore,  it  is  not 
covered. 

35-64    CHELATION  THERAPY  FOR 
TREATMENT  OF  ATHEROSCLEROSIS 

Chelation  therapy  is  the  application  of 
chelation  techniques  for  the  therapeutic 
or  preventive  effects  of  removing 
unwanted  metal  ioas  from  the  body.  The 
appUcation  of  chelation  therapy  using 
ethylenediamine-telra-acetic  acid 
(EDTA)  for  the  treatment  and  prevention 
of  atherosclerosis  it  controversial  There 
is  no  widely  accepted  rationale  to 
explain  the  benefidal  effects  attributed 
to  this  therapy.  Its  safety  is  questioned 
and  its  dinical  effectiveness  has  never 
been  estabUshed  by  well  designed, 
controlled  clinical  trials.  It  is  not  widely 
accepted  and  practiced  by  American 
physicians.  EDTA  chelation  therapy  for 
atherosclerosis  is  considered 
experimental  For  tiiese  reasons,  EDTA 
chelation  therapy  for  the  treatment  or 
prevention  of  atherosclerosis  is  not 
covered. 

Some  practitioners  refer  to  this 
therapy  as  chemoendarterectomy  and 
may  also  show  a  diagnosis  other  than 
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atheraadciUnsfa,  mtk  aewteiaosabKwis 
or  ralrinaiia.  ^^^'tm  Tm^niriiur  sail 
variant  teaaa  -*— nlfl  also  be  deoied 
under  this  enrti«>" 

<2K)«Msfar:|4WB. 
35-«   CASnOC  FREEQNG 

xikter^iaeaaeiM^mtm-tai^tDal  tetfsotf 
which  was MPiilar  tfhouta  veers «M 
but  new  ia  nolinra  imoB.  tthu  We« 
abandoned  due  to  a  high  complicatiaa 
rate,  only  temporary  improvement 
exper*em»d  1^  patienta.  and  tedc  of 
efJectivBness  -mhm  tested  by  dontte- 
bllnd,  oontroBedtamicdlrfaas.  Smce  the 
procedure  is  now  considered  obsolete.  It 
is  not  CBvesad. 

35-88    T^EATMBITOFPSORIASTS 

PsQciaais  is  a  chasflje  flkindueaae,  for 
which  set/eal^amrB^OaaaimB^kodtrnt 
treatment  iwiie  ibeen  jeoq^Mied  «• 
covered.  Thmr  torhidi  lapiml 
applicatiea  af  •teMMs«r«therdn«B; 
ultraviolet  tight  iadkiedierapyj;  aad 

coal  tar  akme^r  in  «su^BnBtiaa  with 
ultraviolet  B  light  HOaedkemMB 
tvaatmeQl). 

1^  nnrwor  trnMtiM"tji  maoilusis  uses 
a  penrainn  doriva^w  dw^a 
comhiBBtiaa  with  idteawialet  A  light 
known  aaMJVA.  PUVA  4he^y  is 
covered  iw  tmartmrat  «f  ^uitraotaUe. 
disafaiiqg:p8«iteai«,  hut  «n^  ^hn  Ae 
psaciaaia  iaa  BotM^onded  te  Base 
convenliQoal  *Tntmfiit  The-ouftMctar 
should  document  tl^  befoae  aaidne  for 
PUVA  therapy.  ■~f' • 

In  addition.  Teiufljuisement  for  PUVA 
therapy  should  be  limited  to  amomrts 
paid  for  other  ^j^ea  «f 
photochemaiheii^gr;  odmarilK.  pafsMBt 
shouldaDifceaasswBj  for  mora  iMM 


3147-.»M4:««CRA-|^  »  ff  241- 
242.5  for  these  conditions  of  i 


is  dooMBMnled. 

35-«f  MQX)DIC  INTONATION 
THERAFT  (HfectivB  JerServTCes 
Performed  On  or  AnerMardili.i§e3!J 

Melodic  intonation  fhrriyf  in  a 
tecfaaique  used  JBiaegunie 
rehabaitaMaB.  ItsiMivaae  is  4e  leach 
aphasic  patieaiaimptodoiKvmM 
phrases  lyJBtQTiiimhMiiB  J  melodic 

nn  Mil  SIM  ^«*V  -*■  ^. ci ■  _    _ 


Limited  studies  by  a  few  institution 
show  sone  beaefit  ior «  smaU  Aiuaber  of 
nonfluent  nphaaic  ftinnts  ofhennae 

unrespooaive  Jo  rifiiiiiii |  ihsapy. 

Melodic  JBtaaattaa  thenyy  ja  a 
covered  service<aa(y  iwooBfliient 


mnwmtiaBai  thmpy.  jnd.«n^y  iiA«o 
the  coBditiona  for  oeras^eW^paech 


35-69    ffgLANTaTroWOFANn. 
GftSTOOEBQPHAGKAL  iOFLra 
DEyiCE-fflfective  for  Sendees 
Peifermed  On  OT- After '06/22/1174 

TK^  '■Tr'"~^ntinB  of  jtn  aaij 
gastroesoph^ieal  saflmc  dewjae  is  a 
surgical  pwnnriusf  farihetefltmaitf^f 
gastrnwyphnBaal  feOax.  a  coariitiaB  «a 
which  the  caustic  conteali-af  <he 
stomach  flow  back  into  the  esophagus. 
ITie  froceAirafavntves'the  ImfflantaBon 
of  this  qiedd  device  'anmndlbe 
esophagus  under  flie  diaphragm  and 
above  the-rtomaeh,  wMdi Is  secured  In 
place  byia  drcuraferential  lie -strap. 

ae<wpiasititkBal<l^iJ— »■■-■■- 
be  rnBriiliBialiiasiiMhli  I 
in  spaoifieciBtad  aifcaMai 
cmiffmtiimi  mkuh^tmt  iauu.dun.^ 
canteiiadBaatad.  laMJnviantatkM^  aa 
anti-gastDBeaaphasaalninxiieite^ 
covered  •miyftr^iatieBiBwtlk 
dnounwntrd  ae«eae  or  Jife  iteBtaixH 
gastraesophagaal aaiaK  disiiMi  arixiBe 
coaditiaH  fca««  inan  jofolat  te 
mdical  toealDBiM  airi  wha  afaK 

•  have^winrhmnal  tawai^Miw^  wiih 

:-or 


esqpbcifus  audi  that  liiadBi  ii  iil  tissae 
exists  tapenuta  ni^e  aeoonatisctfoa: 


or 


i  pear  awginal  ririra  for  a 
valvuloplasty  procedm^;  or 

w  nave  niieajReTioiis  attempts  at 
surgical  treatowm  wfth  ralviduplasiy 
procedures. 

35-70  CLOSED-LOOP  BLOOD 
GLUCOSE  CONTROL  DEVICE 
(CBGCDJ.-flafBrttvB  fbrSewices 
Rendered  On  xn  AtttaJflfta) 

The  rinm.^  i»»p  "ffnid  jiiinasc  OOBtel 
device  (CBGCD)  is  a  hospital  tedbide 
device i'    "       '*      " 


mfmngnmwitafpaaets  with  taauUn 
de^BSMfort  diafaeiBB  asattitiis  fl^  Q.  U 

analyzer;  a  cnaipMter  i^ik  a  rMtrnMrr 
for  the  cakadalisB  and'oaBtoal'Of  the 
infiiaiaB  af  either  JBaiilia  ar  flrirti— u  a 
BukiHihaKiel  iafaaiaa  syatew  and  a 
printer  rleajpied  4a  aeoetid  Yiaarmuom 
glucose  valiica  bhI  to  jrnnMii 
aaowfoliue  tatals  «f  Aha  aafaatancM 
infiiaed.  Ka  jriasniyMe  is  far  Ae 
stabiteatfoB  «f  I^  Idfobalics-ditrhv 
r'^'HiT  nf  atwiss  aar^  aa  Maaiaa.  labor 

and  dbUmsqu -aad  ai^gegt,  whan  dwiK 
areadde  ** 
levels.  It 


to  HCFAnftib.  tl^  II  g3ii«-!>«n«^|Bn^ 
2216.  iiGFA-nik  a3-%  ||  amuiHA.  aad 


'•IT"  ill ^'iij  aari  M%  iiaiillwi  is 

made  by  infuaioatf  «iA«teriiB« 
dextrose.  As  1 


thromboaaa. 

The  CBGCD 

training! 

diagnostic  4BBd  IhaBaBOBtic 

and  continaaasahaanrd 


lis. 


■ktrveoiaUy 


iiaeaftfaeCBQajii 

sh 

depi 

in  a  hospital  inpatient  se 

under  the  direction  of 

medical  peraan^. 


•pHriaUy^SBined 


35-71    NONSELECTIVE  (RAMDOMl 
TRANSFUSIONS  AND  itVWG— 
RELAIEQ  OONQKSiSCBIC 
TRAWSRMnWBKnSHMgDMEy 


Servicea  Rendend  en  cr  After  tziln/ 
83.)  ^^ 

Transplant  sucgeoos  have  — Milishod 
a  definite  coixelatioB  ia  bdh  cadaver 
and  ItKiqg-celstad  Juda^ 
IsaBvlaatB&oB  Aetwaea  jBdaaBaplaat 

tnaafuaiaBs  of  hlaod  i^e  the  iBc^pieet 
and  the  anooeas  «f  9^  j 


speciBc  Jimitaliaa  «■  ^ 

"•"siBBiaaB.  oaofeoi  %b  i _„__ 

Medicare  blood  deduoBHeprawuiuiiu. 
Where  «>foed  Is  given  «retiyyta  «e 
transiflart^rtient;  «s.,  jn  flie  tane  of 
doner  apecffic  tiausrusluiis,  (he  Mood  is 
considered  Teptaced  for  pmposes  cff  1he 
blood  deduLlilte  previsions.  tSee  HCFA 
Pub.  13-3 1 32S5.«:  HCFA  JItt.  14^ 
§  2435.  and  HCFA  Pub.  10  Sf  222.3.] 

35-^   OMCSWaTUEMArYSVUL 
TREA-ACMTaFfAGULMSVS 
PAKALTSB  fnU.SffMSyV-J«OT 

COVERED. 

Btet^oflierapyfor  Ae  twatewrt-of 
faciei  aerve  paralysis,  ooanoidy  known 
as  Bell's  Palsy,  is  not  covered  under 


Electrotherapy  for  Hk  I 
facid  neweyaalyBis  as  < 

ofeiectnoal^       

laciM  iiMwcaes  ^e  ^ptc^A&B  mndle 
innerretioB  ^*Mi  <he  inteaften  xK 
prevenBngnmsOle  di{geueiaiiuiL  A 
device  that  gemeiates «n  deCti ind 
current  wMi  controlled  frequency, 
intensity,  ivave  fbnn  and  ^fpe  (gsAvanic 
of  faradEIc)  is  used  in  conflilnafion  tvifh  a 
pad  electrode  and  aliaad  ^piJBcator 
cAectrede  to  provide  elet^Aca! 
fftinrnlafinni 
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35-73    INJECTION  SCLEROTHERAPY 
FOR  ESOPHAGEAL  VARICEAL 
BLEEDING.  (Effective  for  Services 
Performed  on  or  After  10/2B/84.J 

Infection  sclerotherapy  is  a  technique 
involving  insertion  of  a  flexible 
fiberoptic  endoscope  into  the  esophagus, 
and  the  injection  of  a  sclerosing  agent  or 
solution  into  the  varicosities  to  control 
bleeding.  This  procedure  is  covered 
uixder  Medicare. 

35-74    EXTERNAL 
COUNTERPULSATION  (ECP).— NOT 
(X)VERED. 

External  counterpulsation,  a 
noninvasive  means  of  producing  the 
hemodynamic  effects  of  intravascular 
counterpulsation,  is  a  way  of  supporting 
a  failing  circulatory  system  due  to 
myocardial  infarction  and  cardiogenic 
shock  by  helping  die  heart  pump  more 
blood  with  less  effort  The  device  uses 
the  patient's  legs  as  a  pumbing  chamber 
by  enclosing  the  leg  in  rigid  cylinders 
with  a  water-filled  bag  situated  between 
the  patient's  legs  and  the  cylinders,  and 
dhanging  the  vascular  pressure  by 
alternate  infiision  and  removal  of  water 
from  the  bag.  An  electrocardiogram  with 
delay  and  duration  circuits  controls 
phasing  of  the  pump  with  cardiac  action. 

Althou^  the  external 
counterpulsation  device  appears  to  be 
safe,  published  clinical  evidence  and  the 
option  of  the  medical  community  do  not 
support  the  clinical  utility  of  the  device 
as  e  means  of  treating  heart  failure.  * 
While  external  counterpulsation 
appears  to  yield  some  benefits,  there  is 
less  evidence  that  it  reduces  systolic 
pressure  and,  thus,  the  workload  of  the 
heart.  External  counterpulsation  is 
therefore,  not  covered  under  Medicare. 

35-75    INTRAOPERATIVE 
VENTRICULAR  MAPPING— (Effective 
for  services  rendered  on  or  after  10/29/ 
84.) 

Intraoperative  ventricular  mapping  is 
the  technique  of  recording  cardiac 
electrical  activity  directiy  from  the 
heart.  The  recording  sites  are  usually 
identified  from  an  anatomical  grid  and 
may  consist  of  epicardial,  intramural, 
and  endocardial  sites.  A  probe  with 
electrodes  is  used  to  explore  these 
surfaces  and  generate  a  map  that 
displays  the  sequence  of  electrical 
activation.  This  information  is  used  by 
the  surgeon  to  locate  precisely  the  site 
of  an  operative  intervention. 

The  introperative  ventricular  mapping 
procedure  is  covered  under  Medicare 
only  for  the  uses  and  medical  conditions 
described  below: 

•  localize  accessory  pathways 
associated  with  the  Wolff-Parkinson- 


White  (WPW)  and  other  preexcitation 
syndromes: 

•  map  the  sequence  of  atrial  and 
ventricular  activation  for  drug-resistant 
supraventricular  tadiycardias; 

•  delineate  the  anatomical  course  of 
His  bundle  and/or  bundle  branches 
during  corrective  cardiac  surgery  for 
congenital  heart  diseases;  and 

•  direct  the  surgioal  b«atment  of 
patients  with  refractory  ventricular 
tachyarrhythmias. 

35-77    NEUROMUSCULAR 
ELECTRICAL  STIMULATION  (NMES) 
IN  THE  TREATMENT  OF  DISUSE 
ATROPHY  (Effective  for  services 
performed  on  and  after  11-5-84.) 

Neuromuscular  electrical  stimulation 
(NMES)  involves  die  use  of  a  device 
which  transmits  an  electrical  impulse  to 
the  skin  over  selected  muscle  groups  by 
way  of  electrodes.  Coverage  of  NMES  is 
limited  to  the  treatment  of  disuse 
atrophy  where  nerve  supply  to  the 
muscle  is  intact  including  brain,  spinal 
cord  and  peripheral  nerves,  and  other 
non-neurological  reasons  for  disuse  are 
causing  atrophy.  Seme  examples  would 
be  casting  or  splinting  of  a  limb, 
contracture  due  to  scarring  of  soft  tissue 
as  in  bum  lesions,  and  hip  replacement 
surgery  (until  orthotic  training  begins). 
(See  S  45-25  for  an  explanation  of 
coverage  of  medically  necessary 
supplies  for  tiie  effective  use  of  NMES.) 


35-78    DIAGNOSTIC  ENDOCARDIAL 
ELECTRICAL  STIMULATION 
(PACING)— Effective  for  services 
performed  on  or  after  12-03-84.) 

Diagnostic  endocardial  electrical 
stimulation  (EES).  also  called 
programmed  electrical  stimulation  of  the 
heart  is  covered  under  Medicare  when 
used  for  patients  with  severe  cardiac 
arrhythmias. 

Diagnostic  endocardial  electrical 
stimulation  involves  the  detection  and 
stimulation  of  cardiac  electrical  activity 
for  the  purpose  of  studying  arrhythmias 
and  abnormalities  of  the  heart's 
conduction  system.  Intracardiac 
electrode  catheters,  intracardiac  and 
extracardiac  recordings  and  a  stimulator 
device  are  required.  F^m  two  to  six 
multipolar  electrode  catheters  are 
inserted  percutaoeously,  usuaUy  through 
the  femoral  veins,  and  advanced  to  the 
heart  under  fluoroscopic  contirol.  Other 
venous  are  arterial  routes  may  be 
employed  as  weU.  An  intracardiac  His 
bundle  cardiograin  is  usually  obtained 
during  EES  as  are  conventional 
electrocardiograms.  No  separate  charge 
will  be  recognized  for  the  His  Bundle 
cardiogram.  (See  1 50-3.) 
EES  is  used  to  investigate  the 

mechanisms,  site  of  ori^  and  pathways 


of  cardiac  arrhythmias  as  well  as  to 
select  therapeutic  approaches  for  their 
resolution.  EES  is  also  employed  to 
identify  patients  at  risk  of  sudden 
arrhythmic  deatii.  The  principal  use  for 
^S  is  in  the  diagnosis  and  treatment  of 
sustained  ventricular  tachycardia. 
However,  it  has  also  preven  to  be  of 
value  in  die  diagnosis  and  management 
of  other  complex  arrhythmias, 
conduction  defects,  and  after  cardiac 
arrest. 

35-79    ANESTHESIA  IN  CARDIAC 
PACEMAKER  SURGERY  (Effective  for 
services  performed  on  or  after  July  27. 
1988. 

The  use  of  general  or  monitored 
anesthesia  during  transvenoua  cardiac 
pacemaker  surgery  may  be  reasonable 
and  necessary  and  theiefore  covered 
under  Medicare  only  if  adequate 
documentation  of  medical  necessity  is 
provided  on  a  case-by-case  basis. 
Obtain  advice  from  your  medical 
consultants  or  from  appropriate 
specialty  physicians  ot  groups  in  your 
locality  regarding  die  adequacy  of 
documentation  before  deciding  whetiier 
a  particular  claim  should  be  covered. 

A  second  type  of  pacemaker  surgery 
that  is  sometimes  performed  involves 
the  use  of  the  thoracic  method  of 
implantation,  which  requires  open 
surgery.  Where  die  thoracic  mediod  is 
employed,  general  anesdiesia  is  always 
used  and  should  not  require  special 
medical  documentation. 


35-81    TREATMENT  OF  KIDNEY 
STONES. 

Traditional  approaches  for  the 
treatment  of  kidney  stones  are  die 
surgical  technique  nephrectomy  (or 
nephrotomy)  and  endoscopic  treatments 
via  die  uredira.  In  die  last  few  years 
several  new  approaches  in  die  surgical 
management  of  upper  urinary  tract 
kidney  stones  have  been  developed, 
among  them  invasivei  and  non-invasive 
lidiotripsy  techniques. 

In  addition  to  die  traditional  surgical/ 
endoscopic  teclmiques  for  the  treatment 
of  kidney  stones  die  following 
lithotripsy  techniques  are  also  covered 
for  services  rendered  on  or  after  March 

15. 1985. 

A  Extracorporeal  Shock  Wave 
£/tAotnpsy.— Extracorporeal  Shock 
Wave  Lidiotripsy  (ESWL)  is  a  non- 
invasive mediod  of  treating  kidney 
stones  using  a  device  called  a 
lidiotriptor.  The  lidietriptor  uses  shock 
waves  generated  outside  of  the  body  to 
break  up  upper  orlntry  tract  stones;  it 
focuses  die  shock  waves  specifically  on 
stones  under  X-ray  fisualization, 
pulverizhig  them  by  repeated  shocks. 
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ESWL  is  covered  under  Medicare  for 
use  in  die  treatment  of  upper  urinary 
tract  kidney  stones. 

B.  Percutaneous  Lithotripsy.— 
Percutaneous  lithotripsy  (or 
nephroHdiotomy)  is  an  invasive  metfiod 
of  treating  kidney  stones  by  using 
ultrasound,  electrohydraulic  or 
mechanical  lithotripsy.  A  probe  is 
inserted  tiirough  an  incision  in  die  skin 
direcdy  over  die  kidney  and  applied  to 
die  stone.  A  form  of  lidiotripsy  is  dien 
used  to  fragment  die  stone.  Mechanical 
or  electrohydraulic  lidiotripsy  may  be 
used  as  an  alternative  or  adjunct  to 
ultrasonic  lidiotripsy.  Percutaneous 
lidioblpsy  of  kidney  stones  by 
ultrasound  or  by  die  related  techniques 
of  electrohydraulic  or  mechanical 
lidiotripsy  is  covered  under  Medicare. 
The  following  is  covered  for  services 
rendered  on  or  after /A/VZ/ARFJft  1988. 

C.  Transurethral  Ureteroscopic 
Lithotripsy.— TtansvieHaal 
ureteroscopic  lidiotripsy  is  a  mediod  of 
fragmenting  and  removing  ureteral  and 
renal  stones  through  a  cystoscope.  TTie 
cystoscope  is  inserted  through  the 
uredira  into  die  bladder.  Cadieters  are 
passed  dirough  die  scope  into  die 
opening  where  die  ureters  enter  die 
bladder.  Instruments  passed  dirough  this 
opening  into  die  ureters  are  used  to 
manipulate  and  ultimately  disintegrate 
stones,  using  either  mechanical 
crushing,  transcystroscopic 
electrohydraulic  shock  waves, 
ultrasound  or  laser.  Transurediral 
ureteroscopic  lidiotripsy  for  die 
freatment  of  urinary  tract  stones  of  die 
kidney  or  ureter  is  covered  under 
Medicare. 

35-82    PANCREAS  TRANSPLANTS— 
Not  Covered. 

Pancreas  transplants  of  any  type  are 
considered  investigational  and  are, 
dierefore,  not  covered  under  Medicare. 

35-83    24-HOUR  AMBULATORY 
ESOPHAGEAL  pH  MONITORING— 
(Effective  for  services  performed  on  or 
after  6-11-85). 

Twenty-four  hour  ambulatory 
esophageal  pH  monitoring  is  a 
diagnostic  procedure  involving  die 
placement  of  an  indwelling  electrode 
into  die  lower  esophagus  of  a  patient  for 
the  purpose  of  determining  the  presence 
of  gastric  reflux  and  measuring 
abnormal  esophageal  acid  exposure. 

Twenty-four  hour  ambulatory  pH 
monitoring  is  covered  by  Medicare  for 
patients  who  are  suspected  of  having 
gastric  reflux,  but  only  if  die  patient 
presents  diagnostic  problems  associated 
widi  atypical  symptoms  or  die  patient's 
symptoms  are  suggestive  of  reflux,  but 


conventional  tests  have  not  confirmed 
die  presence  of  reflux. 

3S-84    STEREOTACTIC 
ONGULOTOMY  AS  A  MEANS  OF 
PSYCHOSURGERY— NOT  COVERED. 

Cingulotomy  is  a  psychosurgial 
procedure  designed  to  interrupt  die 
interconnecting  neuronal  pathways  of 
die  brain  involved  in  die  regulation  of 
the  emotions  and  certain  autonomic 
functions.  The  intent  of  psychosurgery  is 
to  modify  or  alter  disturbances  of 
behavior,  diought  content  or  mood  diat 
are  not  responsive  to  odier  conventional 
modes  of  dierapy.  or  for  which  no 
organic  padiological  cause  can  be 
demonsti-ated  by  established  mediods. 

The  operation  usually  involves 
bilateral  lesions  diat  are  placed  in  die 
anterior  cingulum  of  the  brain. 
Electrocautery  probes  are 
stereotactically  inserted  dirough  lateral 
burr  holes  in  die  skull.  A  radiofrequency 
pulsating  current  is  used  to  ablate  die 
tissue  that  connects  the  limbic  system  to 
die  frontal  lobe.  Two  or  three  repeat 
procedures  may  be  performed  in  die 
same  patient  when  a  satisfactory  result 
has  not  been  achieved  with  the  first 
cingulotomy. 

Stereotactic  cingulotomy  is  not 
covered  under  Medicare  because  die 
procedure  is  considered  to  be 
investigational. 

35-85    IMPLANTATION  OF 
AUTOMA-nC  DEFIBRILLATORS 
(Effective  for  services  performed  on  and 
after  1-24-86). 

The  implantable  automatic 
defibrillator  is  an  electronic  device 
designed  to  detect  and  treat  Ufe- 
threatening  tachyarrhydimias.  The 
device  consists  of  a  pulse  generator  and 
electrodes  for  sensing  and  defibrillating. 
The  implantation  of  an  automatic 
defibrillator  is  a  covered  service  only 
when  used  as  a  treatment  of  last  resort 
for  patients  who  have  had  a 
documented  episode  of  life-threatening 
ventricular  tachyarrhythmia  or  cardiac 
arrest  not  associated  with  myocardial 
infarction.  Patients  must  also  be  found, 
by  electrophysiologic  testing,  to  have  an 
inducible  tachyarrhythmia  that  proves 
unresponsive  to  medication  or  surgical 
therapy  (or  be  considered  unsuitable 
candidates  for  surgical  therapy). 

It  must  be  emphasized  diat  unless  all 
of  the  above  described  conditions  and 
stipulations  are  met  in  a  particular  case, 
including  the  inducibility  of 
tachyarrhythmia,  etc.,  implantation  of 
an  automatic  deibrillator  cannot  be 
covered. 


35-86    GASTRIC  BALLOON  FOR 
TREATMENT  OF  OBESITY— NOT 
COVERED. 

The  gastric  balloon  is  a  medical 
device  developed  for  use  as  a  temporary 
adjunct  to  diet  and  behavior 
modification  to  reduce  the  weight  of 
patients  who  faU  to  lose  weight  widi 
diose  measures  alone.  It  is  inserted  into 
the  stomach  to  reduce  the  capacity  of 
the  stomach  and  to  affect  eariy  satiety. 

The  use  of  die  gastric  balloon  is  not 
covered  under  Medicare,  since  the  long 
term  safety  and  efficacy  of  die  device  in 
die  treatinent  of  obesity  has  not  been 
established. 

3S-87    HEART  TRANSPLANTS— 
(Effective  for  services  rendered  on  or 
after  October  17, 1988.) 

A  General— Cat^ac  transplantation 
is  covered  under  Medicare  when 
performed  in  a  facility  which  is 
approved  by  Medicare  as  meeting 
institutional  coverage  criteria.  (See 
HCFA  Ruling  87-1.) 

B.  Exceptions.— In  certain  limited 
cases,  exceptions  to  die  criteria  may  be 
warranted  if  diere  is  justification  and  if 
the  facility  ensures  our  objectives  of 
safety  and  efficacy.  Under  no 
circumstances  will  exceptions  be  made 
for  facilities  whose  transplant  programs 
have  been  in  existence  for  less  dian  two 
years,  and  application  from  consortia 
will  not  be  approved. 

Although  consortium  arrangements 
wUl  not  be  approved  for  payment  of 
Medicare  heart  transplants, 
consideration  will  be  given  to 
application  from  heart  transplant 
facilities  that  consist  of  more  than  one 
hospital  where  all  of  die  following 
conditions  exist: 

■  The  hospitals  are  under  the 
common  control  or  have  a  formal 
affiliation  arrangement  with  each  odier 
under  the  auspices  of  an  organization 
such  as  a  university  or  a  legally- 
constituted  medical  research  institute: 
and 

•  The  hospitals  share  resources  by 
routinely  using  die  same  personnel  or 
services  in  their  transplant  prc^ams. 
The  sharing  of  resources  must  be 
supported  by  the  submission  of 
operative  notes  or  odier  information  dial 
documents  die  routine  use  of  the  same 
personnel  and  services  in  all  of  the 
individual  hospitals.  At  a  minimum, 
shared  resources  means: 

— ^The  individual  members  of  the 
transplant  team,  consisting  of  die 
cardiac  transplant  surgeons, 
cardiologists  and  pathologists,  must 
practice  in  all  die  hospitals  and  it  can  be 
documented  that  they  otherwise 
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function  at  memben  of  tbe  transplant 
team;  and 

— The  same  organ  procurement 
organization,  immunology,  and  tissue- 
typing  services  must  be  used  by  all  the 
hospitals;  and 

•  Tbe  hospitals  submit,  in  the  manner 
required  (Kaplan-Meier  method)  their 
indlviduid  and  pooled  experience  and 
sunrival  data:  and 

•  The  hospitals  otherwise  meet  the    - 
remaining  Medicare  criteria  for  heart 
tran^ilant  facilities;  that  is,  the  criteria 
regarding  patient  selection,  patient 
management,  program  commitment  etc. 

C.  Pediatric  Hospitals.— Cardiac 
transplantation  is  covered  for  Medicare 
beneficiaries  when  performed  in  a 
pediatric  hospital  that  performs 
pediatric  heart  transplants  if  the 
hospital  submits  an  application  which 
HCFA  approves  as  documenting  that: 

•  The  hospital's  pediatric  heart 
transplant  program  is  operated  jointly 
by  the  hospital  and  anc^er  facility  that 
has  been  found  by  HCFA.  to  meet  the 
institutional  coverage  criteria  in  HCFA 
Ruling  87-1; 

•  Hie  unified  program  shares  the 
same  transi^ant  surgeons  and  quality 
assurance  program  (including  oversight 
committee,  patient  protocol,  and  patient 
selection  criteria);  and 

•  The  hospital  is  able  to  provide  die 
specialized  facilities,  services,  and 
personnel  that  are  required  by  pediatric 
heart  transplant  patients. 

D.  FoUow-up  Co/B.— Follow-up  care 
required  as  a  result  of  a  covered  heart 
transplant  is  covered,  provided  such 
services  are  otherwise  reasonable  and 
necessary.  Follow-up  care  is  also 
covered  for  patients  who  have  been 
discharged  from  a  hosptial  after 
receiving  a  noncovered  heart  transplant. 
Coverage  for  follow-up  care  would  be 
for  items  and  services  that  are 
reasonable  and  necessary,  as 
determined  by  Medicare  guidelines.  (See 
Intermediary  Manual  \  3101.14  and 
Carriers  Manual  \  230ai.) 

E.  Immunosuf^reasive  Drugs. — (See 
Intermedivy  Manual  i  3660.8  and 
Carriers  Manual  IS  2050.5, 4471  and 
5Z48l) 

F.  AiUficiai  Hearts.— Medicare  does 
not  cover  die  use  of  artificial  hearts  or 
ventricular  assist  devices,  either  as  a 
permanent  replacement  for  a  human 
heart  or  as  a  temporary  life-support 
system  imtil  a  human  hecirt  becomes 
available  for  transplant  (often  referred 
to  as  a  "bridge  to  transplant").  (See 

S  65-15.) 


35-88    EXTRACORBOREAL 
PHOTOPHERESIS  (Bffective  for 

services  perforined  on  or  after  April  8. 
1988.) 

Extracorporeal  photophereses  is  a 
treatment  for  cutaneous  T-cell 
lymphoma  (CTCL),  a  condition  that  is 
generally  resistant  to  diemotherapy  and 
radiotherapy.  The  trsatment  b^ins  with 
the  oral  administration  of  the  drug 
methoxsalen.  The  patient's  blood  is  then 
passed  through  a  device  that  permits 
exposure  of  the  blood,  while  it  is  outside 
the  body  (extracorporeal),  to  ultraviolet 
A  light  The  blood  is  then  returned  to  the 
patient 

Extrcorporeal  photopheresis  is 
covered  by  Medicart  only  when  used  in 
the  palliative  treatment  of  skin 
manifestations  of  CTCL  that  has  not 
responded  to  other  tfierapy. 

45    SUPPLIES— DRUGS 
45-1    L-DOPA 

A.  Part  A  Reimbursement  for  L-Dopa 
and  Associated  Inpatient  Hospital 
Services.— A  hospital  stay  and  related 
ancillary  services  for  the  administration 
of  L-Dopa  are  covered  if  medically 
required  for  this  puipose.  Whetfier  a 
drug  represents  an  allowable  inpatient 
hospital  cost  during  such  stay  depends 
on  whether  it  meets  the  definition  of  a 
drug  in  section  1861(t)  of  the  law;  te.,  on 
its  inclusion  in  the  compendia  named  in 
the  law  or  approval  by  the  hospital's 
pharmacy  and  drug  therapeutics  (P&DT) 
or  equivalent  committee.  (Levodopa  (L- 
Dopa)  has  been  favorably  evaluated  for 
the  treatment  of  Paricisonism  by  A.M.A. 
Drug  Evaluations,  First  Edition  1971.  the 
replacement  compaidia  for  "New 
Drugs." 

Inpatient  hospital  services  are 
frequently  not  required  In  many  cases 
when  L-Dopa  therapy  is  initiated. 
Therefore,  the  medical  need  for 
inpatient  hospital  services  must  be 
determined  on  the  basis  of  medical  facts 
in  the  individual  case.  It  is  not  necessary 
to  hospitalize  the  typical.-well- 
functioning.  ambulatory  Parkinsonian 
patient  who  has  no  concurrent  disease 
at  the  start  of  L-Dopa  treatment.  It  is 
reasonable  to  provide  inpatient  hospital 
services  for  ParkiiBonian  patients  with 
concurrent  diseasas,  particularly  of  the 
cardiovascular,  gastrointestinal,  and 
neuropsychiatric  systems.  Although 
many  patients  may  require 
hospitalization  for  a  period  of  under  2 
weeks,  a  4-week  period  of  inpatient  care 
is  not  unreasonable. 

Laboratory  test$  in  connection  with 
the  administration  of  L-Dopa.— The 
tests  medically  warranted  in  connection 
with  the  achievement  of  optimal  dosage 
and  the  control  of  the  side  effects  of  L- 


Dopa  include  a  complete  blood  count, 
liver  function  tests  sufA  M  SCOT, 
SGPT,  and/or  alkaline  phosphatase, 
BUN  or  creatinine  and  urinalysis,  blood 
sugar,  and  electrocardiofram. 

Whether  or  not  the  patient  is 
hospitalized,  laboratory  tests  in  certain 
cases  are  reasonable  at  weekly 
intervals,  although  some  physicians 
prefer  to  perform  the  tests  much  less 
frequently. 

Physical  therapy  furnished  in 
connection  with  administration  ofL- 
Dopa.—V/here,  folIowioB  administration 
of  the  drug,  the  patient  experiences  a 
reduction  of  rigidity  which  permits  ^ 
reestablishment  of  a  restorative  goal  for 
him,  physical  dierapy  services  required 
to  enable  him  to  adiievt  tliis  goal  are 
reimbursable  provided  tiey  require  die 
skills  of  a  qualified  i^ysical  therapist 
and  are  furnished  by  or  under  tbe 
supervision  oi  such  a  therapist 
However,  once  the  individual's 
restoration  potential  has  been  achieved, 
the  services  required  to  maintain  him  at 
this  level  do  not  generally  require  the 
skills  of  a  qjialified  phyvical  therapist  In 
such  situations  the  role  of  the  therapist 
is  to  evaluate  the  patieat's  needs  in 
consultation  with  his  pkysician,  design  a 
program  of  exodse  appropriate  to  the 
capacity  and  tolerance  of  the  patient 
and  treatment  objectives  of  the 
physician,  leaving  to  others  die  actual 
carrying  out  of  the  pro^ranL  While  the 
evaluative  services  rendered  by  a 
qualified  physical  thertpist  are 
reimburseeble  as  physical  therapy, 
services  furnished  by  others  ia 
connection  with  the  catiying  oat  of  die 
maintenance  program  established  by  the 
therapist  are  not 

Cross  refer  Intermediary  Manual 
9  3101.3;  Carriers  Mansal,  8  2050.5. 

B.  Part  A  Reimbursement  for  L-Dopa 
Therapy  in  SWs.— Initiation  of  L-Dopa 
therapy  can  be  appropriately  carried  out 
in  die  SNF  setting,  applying  die  same 
guidelines  used  for  iiiitiation  of  L-Dopa 
therapy  in  the  hospital  including  the 
types  of  patients  who  should  be  covered 
by  inpatient  services,  the  role  of 
physical  dierapy,  and  the  use  of 
laboratory  tests.  (See  subsection  A.) 

Where  inpatient  caie  is  required  and 
L-Dopa  therapy  is  initiated  in  the  &f?, 
limit  the  stay  to  a  maximem  of  4  weekr, 
but  in  many  cases  the  need  maybe  no 
longer  than  1  or  2  weeks,  depending 
upon  the  patient's  condition.  However, 
where  L-Dopa  therapy  is  began  in  die 
hospital  and  the  patient  is  transferred  to 
an  SNF  im  continuation  of  die  therapy, 
a  combined  length  of  stay  in  bospitri 
and  K^  of  no  lon^  dian  4  weeks  is 
reasonable  (i.e.,  1  week  hospital  stqr 
followed  by  3  wedu  SNF  stay;  or  2 
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weeks  hospital  stay  followed  by  2 
weeks  SNF  stay;  etc.).  Medical  need 
must  be  demonsti-ated  in  cases  where 
die  combined  length  of  stay  in  hospital 
and  SNF  is  longer  dian  4  weeks.  The 
choice  of  hospital  or  SNF,  and  die 
decision  regarding  die  relative  lengdi  of 
time  spent  ui  each,  should  be  left  to  die 
medical  judgment  of  die  treating 
physician. 

Cross  refer:  Intermediary  Manual, 
§  3133.5. 

C.  L-Dopa  Coverage  Under  Part  B.— 
Part  B  reimbursement  may  not  be  made 
for  die  drug  L-Dopa  since  it  is  a  self- 
administrable  drug.  (See  Intermediary 
Manual  S  3112.4B;  Carriers  Manual, 
S  2050.5B;  Hospital  Manual  9  230.4B.) 
However,  physician  services  rendered  in 
conneciton  widi  its  administration  and 
control  of  its  side  effects  are  covered  if 
determined  to  be  reasonable  and 
necessary.  Initiation  of  L-Dopa  dierapy 
on  an  outpatient  basis  is  possible  in 
most  cases.  Visit  fi^quency  ranging  from 
every  week  to  every  2  or  3  mondis  is 
aceptable.  However,  after  half  a  year  of 
dierapy,  visits  more  Sequent  dian  every 
mondi  would  usually  not  be  reasonable. 

45-3    INSULIN  SYRINGE 

Medical  suppUes  are  covered  under 
9 1881(s)(2)(A)  of  die  law  only  when 
they  are  furnished  incident  to  a 
physician's  professional  services.  To  be 
covered  under  diis  provision  an  insulin 
syringe  must  have  been  used  by  die 
physician  or  under  his  direct  personal 
supervision,  and  die  insulin  injection 
must  have  been  given  in  an  emergency 
situation  (e.g.,  diabetic  coma). 

The  use  of  an  insulin  syringe  by  a 
diabetic  would  not  meet  the 
requirements  of  9 1861(8)(2)(A)  of  die 
Act 

Cross-refen  Intermediary  Manual 
9  3112.4B;  Carriers  Manual  9  2050 

4&-4    VITAMIN  B12  INJECTIONS  TO 
STRENGTHEN  TENDONS, 
UGAMENTS.  ETC.,  OF  THE  FOOT- 
NOT  COVERED 

Vitamin  Bl2  injections  to  stengdien 
tendons,  ligaments,  etc.,  of  die  foot  are 
not  covered  under  Medicare  because  (1) 
diere  is  no.  evidence  diat  vitamin  Bl2 
injections  are  effective 
for  die  purpose  of  strengdiening 
weakened  tendons  and  ligaments,  and 
(2)  this  is  nonsurgical  treatment  under 
die  subluxation  exclusion.  Accordingly, 
vitamin  Bl2  injections  are  not 
considered  reasonable  and  necessary 
widiin  die  meaning  of  9  1862  (a)(lj  of  die 
law. 

Cross-refen  Intermediary  Manual 
9§  3101.3. 3158;  Carriers  Manual 
99  2050.5.2323. 
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45-7  HYDROPHIUC  CONTACT  LENS 
FOR  CORNEAL  BANDAGE 

Some  hydrophilic  contact  lenses  are 
used  as  moist  corneal  bandages  for  the 
b^atment  of  acute  or  chronic  corneal 
padiology,  such  as  bullous  keratopadiy, 
dry  eyes,  corneal  ulcers  and  erosion, 
keratitis,  and  for  other  therapeutic 
reasons. 

Payment  may  be  made  under 
9 1861(s)(2)  of  die  law  for  a  hydrophilic 
contact  lens  approved  by  die  Food  and 
Drug  Administration  (FDA)  and  used  as 
a  supply  incident  to  a  physician's 
service.  Contractors  are  authorized  to 
accept  an  FDA  letter  of  approval  or 
odier  FDA  published  material  as 
evidence  of  FDA  approval.  (See  9  65-1 
for  coverage  of  a  hydrophilic  contact 
lens  as  a  prosthetic  device.) 

Cross-refer:  Intermediary  Manual. 
9  3112-4;  Carriers  Manual  9  2050.1. 

45-10    LAETRILE  AND  RELATED 
SUBSTANCES— NOT  COVERED. 

Laetrile  (and  die  odier  drugs  called  by 
the  various  terms  mentioned  below) 
have  been  used  primarily  in  the 
treatment  or  "control"  of  cancer. 
Aldiough  die  terms  "Laetrile."  "laetrile." 
"amygdalin,"  "Sarcarcinase,"  "vitamin 
B-17,"  and  "nitiiloside"  have  been  used 
interchangeably,  die  chemical  identity  of 
die  substances  to  which  diese  terms 
refer  has  varied. 

The  FDA  has  determined  diat  neidier 
Laetrile  nor  any  other  drug  called  by  the 
various  terms  mentioned  above,  nor  any 
other  product  which  might  be 
characterized  as  a  "nitiiloside"  is 
generally  recognized  (by  experts 
qualified  by  scientific  b-aining  and 
experience  to  evaluate  the  safety  and 
effectiveness  of  drugs)  to  be  safe  and 
effective  for  any  therapeutic  use. 
Therefore,  use  of  this  drug  cannot  be 
considered  to  be  reasonable  and 
necessary  within  the  meaning  of 
9 1862(a)(1)  of  die  law  and  program 
payment  may  not  be  made  for  its  use  or 
any  services  furnished  in  connection 
widi  its  administration. 

A  hospital  stay  only  for  the  purpose  of 
having  laetiile  (or  any  odier  drug  called 
by  the  terms  mentioned  above) 
administered  is  not  covered.  Also, 
program  payment  may  not  be  made  for 
laetiile  (or  odier  drug  noted  above) 
when  it  is  used  during  the  course  of  an 
odierwise  covered  hospital  stay,  since 
the  FDA  has  found  such  drugs  to  not  be 
safe  and  effective  for  any  therapeutic 
purpose. 


45-11    AUTOGENOUS  EPIDURAL 
BLOOD  GRAFT  (Effedtive  for  services 
performed  on  and  after  March  1, 1980) 

Autogenous  epidural  blood  gi^fts  are 
considered  a  safe  and  effective  remedy 
for  severe  headaches  that  may  occur 
after  performance  of  spinal  anesthesia, 
spinal  taps  or  myelograms,  and  are 
covered.  In  the  procedure  blood  is 
removed  fitim  die  patient's  vein  and 
injected  into  his  epidural  space,  to  seal 
the  spinal  fluid  leak  and  stop  die  pain. 

45-12    PORCINE  SFON  AND 
GRADIENT  PRESSURE  DRESSINGS 

Porcine  (pig)  skin  dressings  are 
covered,  if  reasonable  and  necessary  for 
the  individual  patient  as  an  occlusive 
dressing  for  bums,  donor  sites  of  a 
homograft  and  decubiti  and  other 
ulcers. 

Gradient  pressure  dressings  are  Jobst 
elasticized  heavy  duty  dressings  used  to 
reduce  hypertrophic  scarring  and  joint 
contractures  following  bum  injury.  They 
are  covered  when  used  for  that  purpose. 

45-15    PHYSICIAN'S  OFHCE  WITHIN 
AN  INSTITUTION— COVERAGE  OF 
SERVICES  AND  SUPPLIES  INCIDENT 
TO  A  PHYSICIAN'S  SERVICES 

Where  a  physician  estabUshes  an 
office  writhin  a  nursing  home  or  other 
institution,  coverage  of  services  and 
supplies  furnished  in  die  office  must  be 
determined  in  accordance  widi  the 
"incident  to  a  physician's  professional 
service"  provision  (see  Intermediary 
Manual  9  3112.4A  or  Carriers  Manual, 
9  2050.1),  as  in  any  physician's  office.  A 
physician's  office  within  an  institiition 
must  be  confined  to  a  separately 
identified  part  of  die  facility  which  is 
used  solely  as  the  physician's  office  and 
cannot  be  construed  to  extend 
diroughout  the  entire  institution.  Thus, 
services  performed  outside  die  "office" 
area  would  be  subject  to  die  coverage 
rules  applicable  to  services  furnished 
outside  the  ofiice  setting. 

In  order  to  accurately  apply  the 
criteria  in  9  3112.4  or  9  2050.1.  give 
consideration  to  the  physical  proximity 
of  the  institiition  and  physician's  office. 
When  his  office  is  located  within  a 
facility,  a  physician  may  not  be 
reimbursed  for  services,  supplies,  and 
use  of  equipment  which  fall  outside  die 
scope  of  services  "commonly  furnished" 
in  physician's  offices  generally,  even 
diough  such  services  may  be  fimiished 
in  his  institutional  office.  Additionally, 
make  a  distinction  between  the 
physician's  office  practice  and  the 
institution,  especially  when  the 
physician  is  administrator  or  owner  of 
die  facility.  Thus,  for  dieir  services  to  be 
covered  under  the  criteria  in  9  3112.4A 
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or  S  2060.1.  th*  uixiliary  medical 

JenoDDel  mult  be  mei^Mn  of  the  oQice 
taff  rather  than  of  the  institution't  itaS, 
and  the  cost  of  supplies  must  represent 
an  expenso  to  the  ^yeteJon'i  office 
practice.  FtnaDy.  servicea  performed  by 
the  enpioyaes  of  the  physician  oatside 
the  "office"  area  nmt  be  directly 
supervised  by  the  phyaidon;  his 
presence  in  die  facility  aa  a  whole 
would  not  soffice  to  nicet  Ms 
reqairement.  (bi  any  setting,  of  course, 
supervision  of  auxiliary  personnel  in 
and  of  itself  is  not  considered  a 
"physician's  professional  service"  to 
which  the  services  of  the  auxiliary 
personnel  coold  be  an  incidental  part. 
i.e..  fai  addition  to  supervision,  the 
physician  most  perform  or  have 
performed  a  personal  professional 
service  to  the  patient  to  which  tfie 
services  of  the  auxiliary  personnel  could 
be  considered  an  incidental  part). 
Denials  for  faihire  to  meet  any  of  these 
requirements  would  be  based  on 
|1881(8M2KA}ofthBAct. 

EstabUshment  of  an  office  withm  an 
institution  would  not  modify  rules 
otherwise  applicable  for  determining 
coverage  of  the  physician's  personal 
professional  services  within  the 
institution.  However,  in  view  of  the 
opportunity  afforded  to  a  physician  who 
maintains  such  an  office  for  rendering 
services  to  a  sizable  number  of  patients 
in  a  short  period  of  time  or  for 
performing  frequent  services  for  the 
same  patient  claims  for  physicians' 
services  rendered  under  such 
circumstances  would  require  careful 
evaluation  by  the  carrier  to  assure  that 
payment  la  made  only  for  services  diat 
are  reasonable  and  necessary. 

CioasHrefer.  Intermediary  Manual 
\  3112.4A:  Carriers  Manual.  I  206ai. 

4&-ie    CERTAIN  DRUGS 
DISTRIBUTED  BY  THE  NA'HONAL 
CANCER  INSTITUTE  (Effective  for 
services  furnished  on  or  after  October  1, 
igflO.) 


Under  its  Cancer  Therapy  Evaluation, 
the  Division  of  Cancer  Treatment  of  the 
NatioDal  Cancer  Institute  (NCI),  in 
cooperation  with  the  Food  and  Drug 
Administration,  approves  and 
distributea  certain  drugs  for  use  in 
treating  terminally  ill  cancer  patients. 
One  group  of  these  drugs,  designated  as 
Group  C  drugs,  unlike  other  drugs 
distributed  by  the  NCL  are  not  limited  to 
use  in  ciinicai  trials  for  the  purpose  of 
testing  their  efficacy.  Drugs  are 
classified  aa  Group  C  drugs  only  if  there 
is  suffident  evidence  demonstrating 
their  efficacy  within  a  tamcw  type  and 
that  they  can  be  safely  administered. 

A  physician  is  eligible  to  receive 
Group  C  ihvgB  from  the  Divinoo  of 


Cancer  Treatment  otiy  if  ^  following 
requirements  are  mat 

A.  A  physician  mast  be  registered 
with  die  NCI  as  an  investigator  by 
having  completed  at  FD-Form  1573. 

B.  A  written  request  for  the  drug, 
indicating  the  disease  to  be  treated, 
must  be  submitted  to  Ae  NCI. 

C.  The  use  of  the  drug  must  be  limited 
to  indications  outlined  in  the  NCFs 
guidelines. 

D.  All  adverse  reactions  must  be 
reported  to  the  Invastigational  Drug 
Branch  of  the  Division  of  Cancer 
Treatment. 

In  view  of  these  NQ  controls  on 
distribution  and  ust  of  Group  C  drugs, 
intermediaries  may  assume,  in  the 
absence  of  evidence  to  the  contrary,  that 
a  Group  C  drug  and  the  related  hospital 
stay  are  covered  if  all  other  applicable 
coverage  requirements  are  satisfied. 

If  there  is  reason  to  question  coverage 
in  a  particular  case,  the  matter  should 
be  resolved  with  the  assistance  of  the 
local  PSRO,  or  if  there  is  none,  the 
assistance  of  your  medical  consultants. 

Information  regarding  those  drugs 
which  are  classified  as  Group  C  drugs 
may  be  obtained  &om: 
Office  of  the  ChieS  hivestigational  Drug 

Branch,  Division  of  Cancer  Treatment. 

CTEP,  Landow  fuilding.  Room  4C09, 

National  Cancer  Institute,  Bethesda, 

Maryland  20205 

45-17    TRANSFER  FACTOR  FOR 
TREATMENT  OF  MULTIPLE 
SCLEROSIS 

Transfer  factor  Is  the  dialysate  of  an 
extract  from  sensitized  leukocytes 
which  increases  oelhilar  immune 
activity  m  the  recipient.  It  is  not  covered 
as  a  treatment  for  multiple  sclerosis 
because  its  use  for  the  piupose  is  still 
experimental.      I 

45-18    GRANULDCYTE 
TRANSFUSIONS 


45-19    TRANSCUTANEOUS 
ELECTRICAL  NERVE  STIMULATION 
(TENS)  FOR  ACUTE  POST-OPERA-nVE 
PAIN 

The  use  of  transcutaneous  electrical 
nerve  stimulation  (TENS)  for  tt»e  relief 
of  acute  post-operative  pain  is  covered 
under  Medicare.  TENS  may  be  covered 
whether  used  as  an  adjunct  to  the  use  of 
drugs,  or  as  an  alternative  to  drugs,  in 
the  treatment  or  acute  fain  resuting 
from  surgery. 

TENS  devices,  whether  durable  or 
disposable,  may  be  used  in  furnishing 
this  service.  When  use4  for  the  purpose 
of  treating  acute  post-operative  pain, 
TENS  devices  are  considered  supplies. 
As  such  they  mdy  be  hospital  supplies 
furnished  inpatients  covered  luider  Fart 
A,  or  supplies  incident  to  a  jAysician's 
service  yAvea  fivnished  in  connection 
with  surgery  done  on  an  outpatient 
basis,  and  covered  under  Part  B. 

It  is  expected  that  TENS,  when  used 
for  acute  post-operatrw  pain,  will  be 
necessary  for  relatively  short  periods  of 
time,  usually  30  days  at  less,  hi  case 
when  TENS  is  used  for  longer  periods, 
contractors  should  attempt  to  ascertain 
whether  TENS  is  no  longer  being  used 
for  acute  pain  but  rather  for  chronic 
pain,  in  which  case  the  TENS  device 
may  be  covered  as  a  proethetic  device 
as  described  in  section  65-8. 

Cross-refer  HCFA  Pub.  13-3.  8  J  65-8, 
3101.4,  3112.4,  3113;  HCFA  Pub.  14-3, 
S  §  65-8,  2050.1, 2100;  HCFA  Pub.  la 
§§65-8,210.4,  23a  235. 

45-20    ETHYLENEDIAMINE-TETRA- 
ACETIC  (EDTA)  CHELATION 
THERAPY  FOR  TREATMENT  OF 
ATHEROSCLEROSIS 

The  use  of  EDTA  as  a  chelating  agent 
to  treat  atheroscleroris,  arteriosclerosis, 
calcinosis,  or  similar  ^neralized 
condition  not  listed  hy  the  FDA  as  an 
approved  use  is  not  oovered.  Any  such 
use  of  EDTA  is  considered 
experimentaL 

See  §  35-64  for  an  explanation  of  this 
conclusion. 


Granulocyte  transfusions  to  patients 
suffering  from  severe  infection  and 
granulocytopenia  are  a  covered  service 
under  Medicare.  Granulocytopenia  is 
usually  identified  as  fewer  than  500 
granulocytes/mm  whole  blood. 
Accepted  indicafions  for  granulocyte 
transfusions  inclode: 

(1)  Granulocytopenia  with  evidence  of 
gram  negative  sepsis; 

(2)  Granulocytopenia  in  febrile 
patients  with  local  progressive 
infections  unresponsive  to  appropriate 
antibiotic  therapy,  thought  to  be  due  to 
gram  negative  organisms. 


45-21    SCALP  HYPOTHERMIA 
DURING  CHEMOTHERAPY,  TO 
PREVENT  HAIR  LOSS 

Keeping  the  scalp  cool  during 
chemotherapy  has  been  noted  to  reduce 
the  risk  of  hair  loss.  The  cooling  may  be 
done  by  packing  the  scalp  with  ice-filled 
bags  or  bandages,  ot  by  specially- 
designed  devices  filled  with  cold- 
producing  chemicals  activated  during 
chemotherapy. 

While  ice-filled  bags  or  bandages  or 
other  devices  used  fiw  scalp 
hypothermia  during  chemotherapy  may 
be  covered  as  supplies  of  the  kind 
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commonly  fiitnished  -nthout  a  separate 
charge,  bo  separate  chai^  for  thnn 
would  be  reco0iized. 

45-22  LYMPHOCYTE  BMMUNE 
GLOBULWf,  ANn-TPfYMOCYTE 
GLOBULIN  (EQUffJE) 

The  lymphocyte  immune  glnhnTti^ 
preparations  are  biologic  drugs  not 
previously  approved  or  licensed  for  use 
in  the  management  of  renal  allagraft 
rejection.  A  number  of  other  lymphocyte 
immune  globuTm  products  of  equine, 
lapine,  and  murine  origin  are  currently 
under  investigation  for  their  potential 
usefulness  in  controlling  allograft 
rejections  in  himian  transplantation. 
These  biobgic  chugs  are  reviewed  as 
adjunctive  to  traditional 
hnmunosuppressive  products  such  as 
steroids  and  anti-metabdic  drugs.  At 
present,  tsrmphocyte  immune  globulin 
preparations  are  not  recommended  to 
replace  conventional 
immunosuppressive  drugs,  but  to 
supplement  them  and  to  be  used  as 
alternatives  to  elevated  or  accelerated 
dosing  with  conventional 
immunosuppressive  agents. 

The  FDA  has  approved  one 
Ijonphocyte  immune  giobulm 
preparation  for  marketing,  lymphocyte 
immune  ^obulin,  anti-thymocyte 
globulin  (equme).  This  drug  is  fadicated 
for  the  management  of  allograft 
rejection  episodes  in  renal 
transplantation.  It  is  covered  under 
Medic»e  when  used  for  this  purpose. 
Other  forms  of  lymphocyte  glotralm 
preparation  which  the  FDA  approves  for 
this  indication  in  the  futiu-e  may  be 
covered  under  Medicare. 

45-23    DIMETHYL  SULFOXIDE 
(DMSO) 

DMSO  is  an  industrial  solvent 
produced  as  a  chemical  byproduct  of 
paper  production  from  wood  pulp.  The 
Food  and  Drug  Achninistration  hu 
detetnined  that  the  only  purpose  for 
which  DMSO  is  safe  and  ef&ctive  for 
humans  is  in  the  treatment  of  the 
bladder  condition,  interstitial  cystitis. 
Thepefbre,  the  use  of  DMSO  for  all  other 
indications  is  not  considered  to  be 
reasonable  and  necesaary.  Payment  may 
be  made  for  its  use  only  when 
reasonable  and  necessary  for  a  patient 
in  the  treatment  of  mterstitial  cystitis. 

45-24    ANTI-INHIBrrOR 
COAGULANT  COMPLEX  (AICC) 

Anti-hibitor  coagulant  complex.  AICC. 
is  a  drug  used  to  treat  hemophilia  in 
patients  with  factor  VUI  inhUiitor 
antibodies.  AICC  has  been  riiowa  to  be 
safe  and  efZective  and  has  Medicare 
coverage  when  fiimahcd  to  patients  with 
hemophilia  A  and  inhibitor  antibodies  to 


factor  Vm  wha  have  major  Ueediog 
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45-25    SUffLIESUSKDiNTHE 
DHL^^Y  OF  TRANSCUTANEOUS 
ELECTRICAL  NERVE  STIMDLATTON 
(TENS)  AND  NEUROMUSCULAR 
ELECTRICAL  STIMULATION 
(NMES)— {Effective  for  services 
rendered  (l.e..  items  rented  or 
purchased)  on  or  after  JULY  14^  1988.) 

Transcutaneous  Electrical  Nerve 
Stimulation  (TENS^aad/or 
Neuromusenkr  Electrical  SttaraiatioB 
(NME^  can  ordiaarily  he  delivered  to 
patients  through  the  use  of  conventional 
elec&odes,  adhesive  tapes  and  lead 
wires.  There  may  be  tines,  however, 
where  it  might  bo  nedkally  necessary 
for  eertoai  pafientB  reoeiving  TE^^  or 
NMES  Ireotment  to  use,  as  an 
alternative  to  conventional  electrodes, 
adhesive  tapes  and  lead  wires,  a  form- 
fitting  condacfive  gamrent  (i*.,  a 
garment  with  conductive  fibers  v^iich 
are  separated  bom  the  pattents'  skin  by 
layers  (rf  fabric). 

A  form-fitting  condoctrve  garment 
(and  medically  necess«y  related 
supplies)  may  be  covered  nnder  the 
program  only  when: 

•  It  has  received  permission  or 
approval  for  marketing  by  the  Food  and 
Drug  Administration; 

•  It  has  been  prescribed  by  a 
physician  for  use  in  delivering  covered 
TENS  or  NMK  treatment;  and 

•  One  of  the  medical  indications 
outlined  below  is  met: 

— the  patient  cannot  manage  without 
the  conductive  garment  because  there  is 
such  a  large  area  or  so  many  sites  to  be 
stimulated  and  the  stimulation  would 
have  to  be  delivered  so  fi«quently  that  it 
is  not  feasible  to  use  conventional 
electrodes,  adhesive  tapes  and  lead 
wires; 

— the  patient  cannot  manage  without 
the  conductive  garment  for  the 
treatment  of  chronic  inb-actable  pain 
because  the  areas  or  sites  to  be 
stimulated  arc  inaccessible  with  the  use 
of  conventional  electrodes.  acQiesive 
tapes  and  lead  wires; 

— the  patient  has  a  documented 
medical  condition  such  as  siun  problems 
that  precUide  the  applicatioo  of 
conventional  electrodes,  adhesive  tapes 
and  lead  wires; 

— the  patient  requires  electrical 
stimulation  beneath  a  cast  either  to  treat 
disuse  atrophy,  where  the  nerve  supply 
to  the  musde  is  intact  or  to  treat 
chronic  intractable  pain;  or 

—the  patient  has  a  medical  need  for 
rehabilitatioo  strengtheaiBg  (parsuant  to 
a  written  plan  of  rehabilitation) 


fnlliwiiMg  w 
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prsbiem  priOT  t»  tfir  statof^  tokT 
period;  and 

•  T^  carrier's  medharf  censuHanis 
are  satisfied  iNt  we  of  rach  an  item  is 
medically  necessary  for  the  pa«ieaft. 

(See  condilions  for  ooverage  of  die  use  of 
TENS  in  the  dEmootis  and  treatment  of 
chronic  intractable  pain  fan  ||  35-M  and  85- 

8A.I  andtheeseof  NMKia  dw  toeelnent  of 
disuse  atnphjria  1 35-77.) 

50    DIAGNOSTIC  SERVICES. 

50-1    CAKMACPACEMAICES 

EV  ALU  ATION  SETVICBS  (Bfbctive  for 

services,  seadeied  OB  or  after  October  1. 
19844 

Medicare  covers  a  variety  of  services 
for  the  post-implant  follow-up  and 
evaluation  of  implanted  cardiac 
pacemakers.  The  following  guidelines 
are  designed  to  assist  contractors  in 
identifying  and  processing  clahns  for 
such  services. 

Note.!— Tbeae  new  giiidrlinri  ai*  liiBitad  (e 
lithium  battery-powered  pacBBsken. 
I>ecau8e  mercury-zinc  battery-powered 
pacemakers  are  no  longer  bei^ 
manufactured  and  virtually  all  have  been 
replaced  by  lithium  units.  Contractors  still 
receiving  daima  for  monitoring  tndi  units 
shoidd  eoHtiiiue  to  apply  the  guidelines 
published  m  nso  to  thoM  unito  uBtil  they  «« 
replaced 

There  are  two  general  types  of 
pacemakers  in  current  use — single- 
chamber  pacemakers,  which  sense  and 
pace  the  ventricles  of  the  heart,  and 
dual-chamber  pacemakers  which  sense 
and  pace  both  the  atria  and  the 
ventricles.  These  differences  require 
different  monitoring  patterns  over  the 
expected  life  of  the  units  involved.  One 
fact  of  which  contractors  should  be 
aware  is  that  many  dual-chamber  units 
may  be  programmed  to  pace  only  the 
ventricles;,  ^s  may  be  done  either  at  the 
time  the  pacemaker  Is  implanted  or  at 
some  time  afterward,  b  such  cases,  a 
dual-chamber  unit  when  programmed  or 
reprogramraed  for  ventricular  pacing, 
should  be  treated  as  a  single-chamber 
pacemaker  in  applying  screening 
guidelines. 

The  decision  as  to  how  often  any 
patient's  pacemaker  should  be 
monitored  is  the  responsibility  of  the 
patient's  phystcian  who  is  best  able  to 
take  mlo  aecormt  the  comfition  and 
circumstances  of  the  incfividual  patient 
Thoe  may  vary  over  time,  requiring 
modificatioBs  of  the  frequency  with 
which  the  patient  ditwld  be  monitored. 
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In  cases  where  monitoring  is  done  by 
some  entity  other  than  the  patient's 
physician,  such  as  a  commercial 
monitoring  service  or  hospital  outpatient 
department,  the  physician's  prescription 
for  monitoring  is  required  and  shotild  be 
periodically  renewed  (at  least  annually] 
to  assure  that  the  frequency  of 
monitoring  is  proper  for  the  patient. 
Where  a  patient  is  monitored  both 
during  clinic  visits  and 
transtelephonically,  the  contractor 
should  be  sure  to  include  fequency  data 
on  both  types  of  monitoring  in 
evaluating  the  reasonableness  of  the 
frequency  of  monitoring  services 
received  by  the  patient. 

Since  there  are  over  200  pacemaker 
models  in  service  at  any  given  point, 
and  a  variety  of  patient  conditions  that 
give  rise  to  Uie  need  for  pacemakers,  the 
question  of  the  appropriate  frequency  of 
monitorings  is  a  complex  one. 
Nevertheless,  it  is  possible  to  develop 
guidelines  within  which  the  vast 
majority  of  pacemaker  monitorings  will 
fall  and  contractors  should  do  this,  using 
their  own  data  and  experience,  as  well 
as  the  frequency  guidelines  which 
follow,  in  order  to  limit  extensive  claims 
development  to  those  cases  requiring 
special  attention. 

Guidelines  for  Transtelephonic 
Monitoring  of  Cardiac  Pacemakers 

A.  Genera/.— Transtelephonic 
monitoring  of  pacemakers  is  coming  into 
increasingly  widespread  use.  with  the 
services  being  furnished  by  commercial 
suppliers,  hospital  outpatient 
departments  and  physicians'  offices. 

Telephone  monitoring  of  cardiac 
pacemakers  as  described  below  is 
medically  efficacious  in  identifying  early 
signs  of  possible  pacemaker  failure,  thus 
reducing  the  number  of  sudden 
pacemaker  failures  requiring  emergency 
replacement.  All  systems  which  monitor 
the  pacemaker  rate  (bpm)  in  both  the 
free-running  and/or  magnetic  mode  are 
effective  in  detecting  subclinical 
pacemaker  failure  due  to  battery 
depletion.  More  sophisticated  systems 
are  also  capable  of  detecting  internal 
electronic  problems  within  the  pulse 
generator  itself  and  other  potential 
problems.  In  the  case  of  dual  chamber 
pacemakers  in  particular,  such 
monitoring  may  detect  failure  of 
synchronization  of  the  atria  and 
ventricles,  and  the  need  for  adjustment 
and  reprogramming  of  the  device. 

Note^— The  tranamitting  device  furnished 
to  the  patient  is  tiinply  one  component  of  the 
diagnostic  system,  and  is  not  covered  as 
durable  medical  equipment.  Those  engaged  in 
transtelephonic  pacemaker  monitoring  should 
reflect  the  costs  of  the  transmitters  in  setting 
th  >ir  charges  for  monitoring. 


B.  Definition  of  Transtelephonic 
Monitoring.— la  order  for 
transtelephonic  monitoring  services  to 
be  covered,  the  services  must  consist  of 
the  following  elements: 

1.  A  minimum  30-9econd  readable 
strip  of  the  pacemaker  in  the  free- 
running  mode; 

2.  Unless  contraindicated,  a  minimum 
30-second  readable  strip  of  the 
pacemaker  in  the  mignetic  mode;  and 

3.  A  minimum  30  seconds  of  readable 
EGG  strip. 

C.  Frequency  Guidelines  for 
Transtelephonic  Monitoring.— The 
guidelines  below  constitute  a  system 
which  contractors  should  use.  in 
conjunction  with  thtir  knowledge  of 
local  medical  practices,  to  screen  claims 
for  transtelephonic  monitoring  prior  to 
payment.  It  is  impottant  to  note  that 
they  are  not  recommendations  with 
respect  to  a  minimum  frequency  for  such 
monitorings.  but  rattier  a  maximum 
firequency  (within  which  payment  may 
be  made  without  further  claims 
development].  As  with  previous 
guidelines,  more  frequent  monitorings 
may  be  covered  in  cases  where 
contractors  are  satisfied  that  such 
monitorings  are  medically  necessary; 
e.g.,  based  on  the  condition  of  the 
patient,  or  with  respect  to  pacemakers 
exhibiting  unexpected  defects  or 
premature  failure.  Contractors  should 
seek  written  justification  for  more 
frequent  monitorings  from  t^e  patient's 
physician  and/or  any  monitoring  service 
involved. 

These  guidelines  are  divided  into  two 
broad  categories — Guideline  I,  which 
will  apply  to  the  majority  of  pacemakers 
now  in  use,  and  Gsideline  II,  which  will 
apply  to  pacemaker  systems  (pacemaker 
and  leads]  for  which  sufficient  long-term 
clinical  information  exists  to  assure  that 
they  meet  Uie  standards  of  the  Inter- 
Society  Commissien  for  Heart  Disease 
Resources  (ICHD)  for  longevity  and  end- 
of-life  decay.  (The  ICHD  standards  are: 
(1]  90  percent  cumulative  survival  at  5 
years  following  implant;  and  (2]  an  end- 
of-life  decay  of  less  than  a  50  percent 
drop  of  output  voltage  and  less  than  20 
percent  deviation  of  magnet  rate,  or  a 
drop  of  5  beats  per  minute  or  less,  over  a 
period  of  3  months  or  more.)  Contractors 
should  consult  «vith  their  medical 
advisers  and  other  appropriate 
individuals  and  organizations  (such  as 
the  Northern  American  Society  of 
Pacing  and  Electrophysiology,  which 
publishes  product  reliability 
information)  should  questions  arise  over 
whether  a  pacemaker  system  meets  the 
ICHD  standards. 

The  two  groups  of  guidelines  are  then 
further  broken  down  into  two  general 
categories-'— single  chamber  and  dual- 


chamber  pacemakers.  Contractors 
should  be  aware  that  the  frequency  with 
which  a  patient  is  monitored  may  be 
changed  from  time  to  time  for  a  number 
of  reasons,  such  as  a  change  in  the 
patient's  overall  condition,  a 
reprogramming  of  the  patient's 
pacemaker,  the  development  of  better 
information  on  the  pacemaker's 
longevity  or  failure  mode.  etc. 
Consequently,  changes  In  the  proper  set 
of  guidelines  may  be  required. 
Contractors  should  inform  physicians 
and  monitoring  services  to  alert 
contractors  to  any  changes  in  the 
patient's  monitoring  prescription  that 
might  necessitate  changes  in  the 
screening  guidelines  applied  to  that 
patient.  (Of  particular  importance  is  the 
reprogramming  of  a  dual-chamber 
pacemaker  to  a  single-chamber  mode  of 
operation.  Such  reprogramming  would 
shift  the  patient  from  the  appropriate 
dual-chamber  guideline  to  the 
appropriate  single-chamber  guideline.) 


Guideline  I 

1.  Single-chamber  pacemakers: 
Ist  month— every  2  weeks; 

2nd  through  36th  month— every  8 

weeks; 
37th  month  to  failure— every  4  weeks. 

2.  Dual-chamber  pacemaker: 
1st  month— every  2  weeks; 
2nd  through  6th  month— every  4 

7th  through  36th  moath— every  8 

weeks; 
37th  month  to  failure— every  4  weeks. 

Guideline  II 

1.  Single-chamber  pacemakers: 
1st  month— every  2  weeks; 

2nd  through  48th  month— every  12 

weeks; 
49th  through  72nd  month— every  8 

weeks; 
Thereafter— every  4  weeks. 

2.  Ehial-chamber  pacemaker 
1st  month— every  2  weeks; 

2nd  through  30th  month— every  12 
weeks; 

31st  through  48th  month— every  8 
weeks; 

Thereafter— every  4  weeks. 

D.  Pacemaker  Clink  Services: 

1.  Genero/— Pacemaker  monitoring  is 
also  covered  when  done  by  pacemaker 
clinics.  Clinic  visits  may  be  done  in 
conjunction  with  transtelephonic 
monitoring  or  as  a  separate  service; 
however,  the  services  rendered  by  a 
pacemaker  clinic  are  more  extensive 
than  those  currently  possible  by 
telephone.  They  include,  for  example, 
physical  examination  of  patients  and 
reprogramming  of  pacemakere.  Thus,  the 
use  of  one  of  these  types  of  monitoring 


does  not  preclude  conoarent  use  of  the 
other. 

2.  Frequency  Guidelines— hA  with 
transtelephonic  pacemaker  monitoring, 
the  frequency  of  clinic  visits  is  the 
decision  of  the  patient's  physician, 
taking  faito  account  among  otiier  things, 
the  medical  condition  of  the  patient. 
However,  contractors  can  develop 
monitoring  goideliaes  that  will  prove 
useful  in  screening  claims.  The  following 
are  rectunmendatians  for  monitoring 
guidelines  on  lithium-battery 
pacemakers: 

a.  For  single-chamber  pacemakers^ 
twice  in  the  first  8  months  following 
implant,  then  once  every  12  months. 

b.  For  dual-diamber  pacemakers — 
twice  in  the  first  6  months,  then  once 
every  6  months. 

50-2    CYOTOXICFOODTESTS-NOT 
COVERED  (Effective  for  services 
performed  on  or  after  August  5, 1985.) 

Prior  to  August  5, 1985,  Medicare 
covered  cytotoxic  food  tests  as  an 
adjunct  to  in  vivo  clinical  allergy  tests  in 
complex  food  allergy  problems. 
Effective  August  5. 1985.  cytotoxic 
leukocyte  tests  for  food  allergies  are 
excluded  from  Medicare  coverage 
because  available  evidence  does  not 
show  that  these  tests  are  safe  mid 
effective.  This  exclusion  was  published 
as  a  HCFA  Ruling  m  the  Federal 
Register  on  July  5. 1985. 

50-3    HIS  BUNDLE  STUDY 

The  His  Bundle  Study  is  a  specialized 
type  of  electrocardiography  requiring 
catheterization  of  tibe  right  side  of  the 
heart  and  is  a  recognized  diagnostic 
procedure.  Medicare  coverage  of  die 
procedure  would  be  limited  to  selected 
patients:  those  with  complex  ongoing 
acute  arrhythmias,  those  with 
intermittent  or  permanent  heart  block  in 
whom  pacemaker  implantation  is  being 
considered,  and  those  patients  who 
have  recently  developed  heart  block 
secondary  to  a  myocardial  in^rction. 
When  heart  caAeterization  and  the  His 
Bundle  Study  are  performed  at  the  same 
time,  the  program  will  cover  only  one 
catheterization  and  a  small  additional 
charge  for  the  study. 

The  following  is  effective  for  services 
performed  on  or  after  12-03-84. 

When  a  His  bundle  cardiogram  is 
obtained  as  part  of  a  diagnostic 
endocardial  electrical  stimulation,  no 
separate  charge  will  be  recognized  for 
the  His  bundle  study.  (See  JS-7%, 
Diagnostic  Endocardial  Electrical 
Stimulation.) 

50-4    GRAVLEE  JET  WASHER 

The  Gravlee  Jet  Washer  is  a  sterile, 
disposable,  diagnostic  device  for 
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detecting  endometrial  cancer.  Tke  use  of 
this  device  is  mdicated  where  the 
patioil  exhibits  diaical  symptoms  or 
signs  suggestive  of  endometrial  disease, 
such  as  ifregular  or  heavy  vaginal 
bieediBg, 

Pttigram  payment  cannot  be  made  for 
the  wariier  or  the  related  diagnostic 
services  when  famished  in  connection 
with  the  examination  of  an 
asymptomatic  patient  Payment  for 
routine  ;di]rsical  checkups  is  precfaided 
under  the  statute  (|  ia62(a)(7]  of  die 
Act). 

Cross-refer  fotermediary  Manual. 
I  3157;  Carriers  Manual  |  2320. 

50-5    THERMOGRAPHY 

Thermography  is  a  procedure  which 
reUes  upon  measurement  of  infrared 
radiation  from  the  body  for  diagnostic 
purposes.  Its  use  is  indicated  when 
disease  is  suspected  and  not  as  a 
screening  device  for  ostensibly  healthy 
individtub.  Thermography  must  be 
performed  by  a  physician  or  unda  his 
direct  supervision;  however,  only  a 
physician  can  interpret  the  results. 

"The  use  of  thermography  for  the 
following  indications  is  covered: 

*  Peripheral  vascular  disease  (e.g.. 
thromboi^ilebitis,  arterial  insufficiency); 

•  Musculoskeletal  injury  (e.g.,  low 
back  injury  involving 
musculoligamentous  soft  tissue  or 
herniated  disc);  and 

■  Cervical  thermography  for  diagnosis 
of  extra-cranial  vessel  dUseaae  causing 
CNS  symptoms  (carotid  insufficiency), 
and  for  diagnosis  of  inflammatory, 
neoplastic  and  hyperplastic  lesions. 

The  following  are  some  examples,  by 
category,  of  the  use  of  cervical 
thermography  in  diagnosing  lesions: 
— Inflammatory  lesions: 

*Soft  tissue  injury  (e.g.,  whiplash); 

'Presence  of  a  foreign  body  (e.g.,  loa 
loa.  a  filarial  roundworm 
infestation); 
— Neoplastic  lesions: 

'Parathyroid  adenoma; 

*Isotopically  cold  thyroid  nodule; 

'Tumor  of  the  larynx  with  aietastases 
to  neck  lymph  modes;  and 
— Hyperplastic  kesions: 

'Paralbyroid  adenoma; 

'Isotopically  hot  thyroid  nodule. 

The  use  of  thennc^raphy  for  the 
following  indication  is  excluded  from 
coverage  effective  for  services  rendered 
on  and  after  July  20, 1984. 

Detection  of  breast  disease. 

50-6    PLETHYSMOGRAPHY 

Methysmography  involves  the 
measurement  and  recording  (by  one  of 
several  methods)  of  changes  in  the  size 
of  a  body  part  as  modified  by  the 


circulrtknefUoodiBtfaetpart    ' 
Plethysmography  is  of  value  at  a 
noninvashre  techniqae  for  i^isgntrsth-. 
precperadve  and  poateperatNe 
evaluation  of  peripheral  arteiy  Asease 
in  the  internal  iMdicine  er  vascular 
sui^ny  practice.  It  is  riso  a  osefnl  tool 
for  the  iMeoperative  podiaMc  evaioaten 
of  the  diabetic  patient  or  one  who  has 
intermittent  claudteation  or  other  si^is 
or  symptoms  indicative  of  peripheral 
vascular  disease  whidi  wooki  have  a 
bearing  on  the  patient's  candidacy  for 
foot  surgery. 

The  oldest  form  of  plethysmography  is 
the  venous  occlusive 
pneumoplethysmography.  This  method 
is  cumbersome,  time  consuming,  and 
requires  considerable  training  to  give 
useful,  reproducible  results. 
Nonetheless,  in  the  setting  of  the 
hospital  vascular  laboratory,  this 
technique  should  be  considered  a 
reasonable  and  necessary  procedure  for 
the  diagnostic  evaluation  of  suspected 
peripheral  arterial  disease.  It  is 
unsuitaUe  for  routine  use  in  the 
physician's  office. 

Recently,  however,  a  number  of  other 
plethysmographic  methods  have  been 
developed  which  make  use  of 
phenomena  such  as  changes  in  electric 
impedance  or  changes  in  segmental 
blood  pressure  at  constant  volume  to 
assess  regional  perfosion.  Several  of 
these  methods  have  reached  a  level  of 
development  which  makes  them 
clinically  valuable. 

Medicare  coverage  is  extended  to 
those  procedures  listed  in  Category  1 
below  when  used  for  the  accepted 
medical  indications  mentioned  ebove. 
The  procednres  in  Category  II  are  still 
considered  experimental  rad  are  not 
covered  at  this  time.  Denial  of  dainM 
because  a  noncovered  procednre  was 
used  or  because  there  was  no  saedical 
indication  for  pletfaysmographaj 
evaluation  of  any  type  riiouid  be  based 
on  i  1862(a)(1)  of  the  law. 

CATEGORY  I 

Segmental  Plethysmography— 
Included  under  this  procedure  are 
services  performed  with  a  regional 
plethysmograph,  (Hfferential 
plethysmograph.  recording  osdUometer. 
and  a  pulse  volume  recorder. 

Electrical  Impedance  Plethysmography 

Ultrasonic  Measurement  of  Blood 
Flow  (Doppler)—y\nd\e  not  strictly  a 
plethysmograi^c  method  this  is  also  a 
useful  tool  in  the  evaluation  of 
suspected  peripheral  vascular  >^jg4»flge  or 
preoperative  screening  of  podiatric 
patients  with  suspected  peripheral 
vascular  compromise.  (See  i  50-7  for  die 
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applicable  coverage  policy  on  this 
procedure). 

Oculoplethysmography— See  S  50-37, 
Noninvasive  Tests  of  Carotid  Function. 

Strain  Gauge  Plethysmography— This 
test  is  based  on  recording  the  non- 
pulsatile aspects  of  inflowing  blood  at 
various  points  on  an  extremity  by  a 
mercury-in-silastic  strain  gauge  sensor. 
The  instrument  consists  of  a  chart 
recorder,  an  automatic  cuff  inflation  and 
deflation  system,  and  a  recording 
manometer. 

CATEGORY  II 

The  following  methods  have  not  yet 
reached  a  level  of  development  such  as 
to  allow  their  routine  use  in  the 
evaluation  of  suspected  peripheral 
vascular  disease. 

Inductance  Plethysmography— ThiB 
method  is  considered  experimental  and 
does  not  provide  reproducible  results. 

Capacitance  PleUiysmography— this 
method  is  considered  experimental  and 
does  not  provide  reproducible  results. 
Mechanical  Oscillometry— Tida  is  a 
non-standardized  method  which  offers 
poor  sensitivity  and  is  not  considered 
superior  to  the  simple  measurement  of 
peripheral  blood  pressure. 

Strain  Gauge  Plethysmography— Th\B 
method  is  still  considered  experimental, 
does  not  provide  consistent  results,  and 
is  therefore  not  suitable  for  routine 
office  use. 

Photoelectric  Plethysmography— t^\i 
method  is  considered  useful  only  in 
determining  whether  or  not  a  pulse  is 
present  and  does  not  provide 
reproducible  measurements  of  blood 
flow. 

Differential  plethysmography,  on  the 
other  hand,  is  a  system  which  uses  an 
impedance  technique  to  compare  pulse 
pressures  at  various  points  along  a  limb, 
with  a  reference  pressure  at  the  mid- 
brachial  or  wrist  level.  It  is  not  clear 
whether  tiiis  technique,  as  usually 
performed  in  the  physician's  office, 
meets  the  deflnition  of  plethysmography 
because  quantitative  measurements  of 
blood  flow  are  usually  not  made.  It  has 
been  concluded,  in  any  event,  that  the 
differential  4>lethysmography  system  is  a 
blood  pulse  recorder  of  undetermined 
value,  which  has  the  potential  for 
signiflcant  overutilization.  Therefore, 
reimbursement  for  studies  done  by 
techniques  other  than  venous  occlusive 
pneumoplethysmography  should  be 
denied,  at  least  until  additional  data  on 
these  devices,  including  controlled 
clinical  studies,  become  available. 

50-7    ULTRASOUND  DIAGNOSTIC 
PROCEDURES 

Coverage. — Ultrasound  diagnostic 
procedures  utilizing  low  energy  sound 


waves  are  being  widely  employed  to 
determine  the  composition  and  contours 
of  nearly  all  body  tissues  except  bone 
and  air-fllled  spaces.  This  technique 
permits  noninvasive  visualization  of 
even  the  deepest  structures  in  the  body. 
The  use  of  the  ultrasound  technique  is 
sufficientiy  developed  that  it  can  be 
considered  essential  to  good  patient 
care  in  diagnosing  a  wide  variety  of 
conditions. 

Ultrasound  diagnostic  procedures  are 
listed  below  and  are  divided  into  two 
categories.  Medicare  coverage  is 
extended  to  the  procedures  listed  in 
Category  I.  Periodic  claims  review  by 
the  intermediary's  medical  consultants 
should  be  conducted  to  insure  that  the 
techniques  are  medically  appropriate 
and  the  general  indications  specified  in 
these  categories  are  met. 

Techniques  in  Category  II  are 
considered  experimental  and  should  not 
be  covered  at  this  time. 

CATEGORY  I  (Qinically  effective, 
usually  part  of  initial  patient  evaluation, 
may  be  an  adjunct  to  radiologic  and 
nuclear  medicine  diagnostic  technique). 
Echoencephalography,  (Diencephalic 

Midline)  (A-Mcde) 
Echoencephalography,  Complete 
(Diencephalic  Midline  and 
Ventricular  Si«e) 
Ocular  and  Orbital  Echography  (A- 
Mode) 
Covered  procedures  include  efforts  to 
determine  the  suitability  of  aphakic 
patients  for  inqilantation  of  an 
artiflcial  lens  ^seudophakoi) 
following  cataract  surgery. 
Ocular  and  Orbital  Sonography  (B- 

Mode) 
Echocardiography,  Pericardial  Effusion 

(M-Mode) 
Pericardiocentesis,  by  Ultrasonic 

Guidance 
Echocardiography,  Cardiac  Valve(s)  (M- 

Mode) 
Echocardiography,  Complete  (M-Mode) 
Echocardiography,  limited  (e.g.,  follow- 
up  or  limited  study]  (M-Mode) 
Pleural  Effusion  Echography 
llioracentesis,  by  Ultrasonic  Guidance 
Abdominal  Sono^-aphy,  complete 

survey  study  (B-Scan) 
Abdominal  Sono9'aphy,  limited  (e.g., 
follow-up  or  limited  study)  (B-Scan) 
Abdominal  sonography  is  not 
synonymous  With  ultrasound 
examination  of  individual  organs. 
Renal  Cyst  Aspiration,  by  Ultrasonic 

Guidance 
Renal  Biopsy,  by  Ultrasonic  Guidance 
Pancreas  Sonography  (B-Scan) 
Pancreatic  sonography  has  proven 
effective  in  diagnosing  pseudocysts. 
Spleen  Sonography  (B-Scan) 
Abdominal  Aorta  Echography  (A-Mode) 


Abdominal  Aorta  Sonogiaphy  (B-Scan) 
Retroperitoneal  Sonography  (B-Scan) 
Retroperitoneal  sonography  does  not 
include  planning  of  flelds  for 
radiation  therapy. 
Urinary  Bladder  Sonogiaphy  (B-Scan) 
Urinary  bladder  sonoBraphy  does  not 
include  staging  of  bladder  tumors. 
Pregnancy  Diagnosis  Sonography  (B- 

Scan) 
Fetal  Age  Determination  (Biparietal ' 
Diameter)  Sonography  (B-Scan) 
Fetal  Growth  Rate  Sonography  (B-Scan) 
Placenta  Localization  Sonography  (B- 

Scan) 
Pregnancy  Sonography,  Complete  (B- 

Scan) 
Molar  Pregnancy  Diagiiosis  Sonography 

(B-Scan) 
Ectopic  Pregnancy  Diagnosis 

Sonography  (B-Scan) 
Passive  Testing  (Antepartiun  Monitoring 
of  Fetal  Heart  Rate  In  the  Resting 
Fetus) 
Intrauterine  Contraceptive  Device 

Sonography  (B-Scan) 
Pelvic  Mass  Diagnosis  Sonography  (B- 

Scan) 
Amniocentesis,  by  Ultrasonic  Guidance 
Arterial  Flow  Study,  Peripheral 

(Doppler) 
Venous  Flow  Study.  Peripheral 

(Doppler] 
Arterial  Aneurysm,  Peripheral  (B-Scan) 
Radiation  Therapy  Planning  Sonography 

(B-Scan) 
Thyroid  Echography  (A-Mode) 
Thyroid  Sonography  (B-Scan) 
Breast  Echography  (A«Mode) 
Breast  Sonography  (&iScan] 
Hepatic  Sonography  (6-Scan) 
Gallbladder  Sonography 
Renal  Sonography 

Two-Dimensional  Echocardiography  (B- 
Mode) 
CATEGORY  II  [Clinical  reliability 
and  efficacy  not  proven). 

B-Scan  for  atherosclerotic  narrowing 
of  peripheral  arteries. 

Monitoring  of  cardiac  output 
(Doppler). 

Note.— In  view  of  the  rapid  changes  in  the 
field  of  ultrasound  dia^tosis,  uses  for 
ultrasound  diagnostic  pfocedures  other  than 
those  listed  under  Categories  I  and  n  should 
he  carefully  reviewed  before  payment. 
Medical  justification  m^  be  required.  When 
appropriate,  new  uses  for  ultrasound 
diagnostic  procedures  should  be  forwarded  to 
the  Bureau  of  Eligibility,  Reimbursement  and 
Coverage,  HCFA,  so  that  revisions  may  be 
made  in  the  coverage  policy  when 
appropriate. 

Cross  refer  §  50-3f 
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50-«    CONSULTA-nON  SERVICES 
RENDERED  BY  A  PODIATRISTIN  A 
SKILLED  NURSING  FACILITY 

Consultation  services  rendered  by  a 
podiabist  in  a  sldlled  nursing  facility  are 
covered  if  the  services  are  reasonable 
and  necessary  and  do  not  come  within 
any  of  the  specific  statutory  exclusions. 
Section  1882(a)(13)  of  the  Act  excludes 
payment  for  the  treatment  of  flat  foot 
conditions,  the  treatment  of 
subluxations  of  the  foot,  and  routine 
foot  care.  To  determine  whether  the 
consultation  comes  within  the  foot  care 
exlusions.  apply  the  same  rule  as  for 
initial  diagnostic  examinations,  i.e., 
where  services  are  performed  in 
connection  with  speciflc  symptoms  or 
complaints  which  surest  the  need  for 
covered  services,  the  services  are 
covered  regardless  of  the  resulting 
diagnosis.  Tlie  exclusion  of  routine 
physician  examinations  is  also  pertinent 
and  would  generally  exclude  podiatric 
consultation  performed  on  all  patients  in 
a  skilled  nursing  facility  on  a  routine 
basis  for  screeidng  purposes,  except  in 
tiiose  cases  where  a  specific  foot 
ailment  is  involved.  Section  1862(a)(7)  of 
the  Act  excludes  payment  for  routine 
physical  checkups. 

Cross-refer  Intermediary  Manual, 
§S  3157, 3158;  Carriers  Manual,  {  2323. 

50-9    GASTROPHOTOGRAPHY 

Gastrophotography  is  an  accepted 
procedure  for  diagnosis  and  treatment  of 
gastrointestinal  diswders.  The 
photographic  record  provided  by  this 
procedure  is  often  necessary  for 
consultation  and/or  followup  purposes 
and  when  required  for  such  purposes,  is 
more  valuable  than  a  conventional 
gastroscopic  examination.  Such  a  record 
facilitates  the  documentation  and 
evaluation  (healing  or  worsening)  of 
lesions  such  as  the  gastric  ulcer, 
facilitates  consultation  between 
physicians  concerning  difficult-to- 
interpret  lesions,  provides  preoperative 
characterization  for  the  surgeon,  and 
permits  better  diagnosis  of 
postoperative  gastric  bleeding  to  help 
determine  whether  there  is  a  need  for 
reoperation.  Therefore,  program 
reimbursement  may  be  made  for  this 
procediu«.  "     "^ ' 

50-10    VABRA  ASPIRATOR 

The  VABRA  aspirator  is  a  sterile, 
disposable,  vacuum  aspirator  which  is 
used  to  collect  uterine  tissue  for  study  to 
detect  endometrial  carcinoma.  The  use 
of  this  device  is  indicated  w^ere  the 
patient  exhibits  clinical  symptoms  or 
signs  suggestive  of  endometrial  disease, 
such  as  irregular  or  heavy  vaginal 
bleeding. 


Program  payment  cannot  be  made  for 
the  aspirator  or  the  related  diagnostic 
services  when  fiimidied  in  connection 
with  the  examination  of  an 
asymptomatic  patient  Payment  for 
routine  physical  checkups  is  precluded 
under  the  statute  (section  18&(a)(7)  of 
the  Act). 

Cross-refen  Intermediary  Manual. 
1 3157;  Carriers  Manual  1 2320;  f  50-4. 

50-12    COMPUTERIZED 
TOMOGRAPHY 

A  Genenz/.— Diagnostic  examinations 
of  the  head  (head  scans)  and  of  other 
parts  of  the  body  (body  scans) 
performed  by  computerized  tomography 
(CT)  scannen  are  covered  if  you  find 
that  the  medical  and  scientific  literature 
and  opinion  support  the  effective  use  of 
a  scan  for  the  condition,  and  the  scan  is: 
(1)  reasonable  and  necessary  for  Uie 
individual  patient;  and  (2)  performed  on 
a  model  of  CT  equipment  that  meets  the 
criteria  in  C  below. 

CT  scans  have  become  the  primary 
diagnostic  tool  for  many  conditions  and 
symptoms.  CT  scanning  used  as  the 
primary  diagnostic  tool  can  be  cost 
effective  because  it  can  eliminate  the 
need  for  a  series  of  other  tests,  is  non- 
invasive and  thus  virtually  eliminates 
complications,  and  does  not  require 
hospitalization. 

B.  Detennining  Whether  a  CTScan  la 
Reasonable  and  Necessary. — Sufficient 
information  must  be  provided  with 
claims  to  differentiate  CT  scans  from 
other  radiology  services  and  to  make 
coverage  detenninations.  Carefully 
review  claims  to  insure  that  a  scan  is 
reasonable  and  necessary  for  the 
individual  patient;  Le.,  the  use  must  be 
found  to  be  medically  appropriate 
considering  the  patient's  symptoms  and 
prelimmary  diagnosis. 

There  is  no  general  rule  that  requires 
other  diagnostic  tests  to  be  tried  before 
CT  scanning  is  used.  However,  in  an 
individual  case  the  contractor's  medical 
staff  may  determine  that  use  of  a  CT 
scan  as  the  initial  diagnostic  test  was 
not  reasonable  and  necessary  because  it 
was  not  supported  by  tiie  patient's 
symptoms  or.complaints  stated  on  the 
clahn  fbnn;  e.g.,  "periodic  headaches." 

Continue  to  review  claims  for  CT 
scans  for  evidence  of  abuse  which  might 
include  the  absence  of  reasonable 
indications  for  the  scans,  an  excessive 
nimiber  of  scans  or  lunecessarily 
expensive  types  of  scans  considering  the 
facts  in  the  particular  cases. 
C  Approved  Models  of  CT 
Equipment — 

1.  Criteria  for  Approval— ia  tiie 
absence  of  evidence  to  the  contrary,  you 
may  assume  that  a  CT  scan  for  which 
payment  is  requested  has  been 


performed  on  equipment  that  meets  llie 
following  criteria: 

•  The  model  most  be  kaown  to  the 
Food  and  Drug  Administration,  and 

•  Must  be  in  the  full  market  release 
phase  of  development 

Should  it  be  necessary  to  confirm  that 
those  criteria  are  met  ask  the 
manufactiirer  to  sutnntt  Ae  information 
in  subsection  C2.  If  manufactaien 
inquire  about  obtaining  Meificaie- 
approval  for  dieir  equipment  infonn 
them  of  the  foregoing  criteria. 

2.  Evidence  of  Approval: 

a.  The  letter  sent  by  the  Bureau  of 
Radiological  Healdt  Food  and  Drug 
Administration  (FDA),  to  the 
manufacturer  acknowledging  the  FDA's 
receipt  of  information  on  the  specific  CT 
scanner  system  model  submitted  as 
required  under  Public  Law  90-602.  "The 
Radiation  Control  for  Healtii  and  Safety 
Act  of  1988." 

b.  A  letter  signed  by  die  chief 
executive  officer  or  other  officer  acting 
in  a  similar  capactity  for  die 
manufacturer  which: 

(1)  Furnishes  the  CT  scanner  system 
model  number,  all  names  that  hospitals 
and  physicians'  offices  may  use  to  refer 
to  the  CT  scanner  system  on  claims,  and 
the  accession  number  assigned  by  FDA 
to  the  specific  model: 

(2)  Specifies  wdiedier  the  scanner 
performs  head  scans  tmly.  body  scans 
only  (i.e..  scans  of  parts  of  the  body 
other  than  the  head),  or  head  and  body 
scans; 

(3)  States  that  the  company  or 
corporation  is  satisfied  with  die  results 
of  the  developmental  stages  ttiat 
preceded  the  full  market  release  jhage 
of  the  equipment  that  die  equipment  is 
in  the  full  maricet  release  pluse,  and  the 
date  on  which  it  was  decided  to  put  the 
product  into  the  full  maiicet  rriease 
phase. 

D.  Mobile  CT  Equipment— CT  scans 
performed  on  mobile  uidts  are  subject  to 
the  same  Medicare  coverage 
requirements  an>licable  to  Maint 
performed  on  stetionaiy  onits,  as  well 
as  certein  health  and  safety 
requirements  recomniended  by  PHS.  As 
with  scans  performed  on  stationary 
units,  the  scans  must  be  determined 
medically  necessary  for  the  individual 
patient  The  scans  must  be  performed  on 
types  of  CT  scanning  equipment  that 
have  been  approved  for  use  as 
stationary  units  (see  C  above),  and  must 
be  in  con^iliance  with  applicable  Stete 
laws  and  regulations  for  control  or 
radiation. 

1.  Hospital  Setting.— The  hospital 
must  assume  responsibility  for  die 
quality  of  die  scan  furnished  to 
inpatients  and  outpatients  and  must 
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tkat  fl  BBdiakiiist  cr  other 
qualifled  physician  is  in 
procMhira.  Hie  raditlQ|ifll  «r  Ather 
physician  (i«,«iiewhaJs  wMi  (he 
mobile  vbM)  wbe  it  napoRSiUe  for  the 
procedure  must  be  ^ymved  ^  4be 
boepiud  lar  sinikr  privikites. 

2.  i4Ai6dbKMy  Sai^.— If  aobile  CT 
soaa  aervioes  are  litimlikti^  an 
ambulatofy  heakh  <are  bcility  other 
than  a  haifirri-feaeed  facility.  e«.  ■ 

f reeateaAng  yHyi*ri«n  dirf  rtod  clinic 
the  diagnostic  ftooBJun  anst  he 
performed  by  or  «adcr  fte  direct 
persanal  aupeiwtaienof  «  radioiagietor 
other  qnbfiad  physioiML  In-addittoB, 
the  facility  aaast  maintiia  «  raoerd  of  the 
attandLog  physkian'a  order  for  a  scan 
periaoDed  00  a  Mobile  miL 

3.  amingfarAdoUie  CT  Scans.— 
Hoepitek.  ha  vital-attoci^ed 
rodiflkgiaU.  anhalaioiy  heatth  care 
facilities,  and  physician  owner/ 
operatora  of  inabite  inita  aiay  bill  (or 
nsobiie  SCUM  OS  they  would  for  aoBBs 
performed  oo  statiaoary  e<|4tipmertt 

4.  Claims  Review.— Einienot  of 
comjiliance  with  aiipUcBUe  Stale  Isws 
aad  naguktioBS  far  ooiltrol  of  cadiadon 
should  be  feqaested  hoin  owBiers  of 
BBobUe  CTacaa  oaits  «*paB  receipt  of  the 
flrst  dahas.  AH  aKibile  ecaa  idaiau 
should  be  reviewed  weiy  caiefaHy  ia 
acconlaBce  wilh  fasteuctiaas  api^inihle 
to  scans  perfoiaed  oe  fixed  aaita.  With 
particalar  anphaais  on  the  nedical 
neceaaity  for  scaos  petlonaed  ia  an 
ambulatory  setting. 

KMuU^piaaarDiognoBiM:  backing 
(UtPDIJ.—(fSBec\iv€  far  swvices 
performed  oa  or  after  ^11-AS.) 

ia  usual  oaa*|Mleiiaed  tonography 
(CI)  aoBBBing  piooodarea.  a  series  of 
tnoBverse  or  axfal  inagea  are 
rejirodaoed.  Theae  fcaawwe  Saiays 
are  roatiaalyitranafated  into  oaiicBal 
and/or  sagittal  views.  Multiplanar 
diagnoetic  inxigiiig  (KffDQ  is  a  praceas 
which  further  traaalaAe*  the  data 
produced  by  CT  aoanaivg  by  providing 
reconstmcted  obliqaa  iiaages  which  can 
conttibute  to  diagnostic  hsfonBadea. 
MPDI,  also  knosNs  as  planar  aaage 
peeoaatraction  ar  sefanaatted  ioMQing.  is 
covered  under  Medicafe  when  provided 
as  a  aarvioe  to  aB«atity  performing  a 
coveted  CTacan. 

SB-=19   M^^NEnC  RESONANCE 
IMAG^IG  ^Bfetifive  for  services 
performed  on  or  after  11-22-65.] 


M^netic  naoaaaoe  iaugmg{MRU. 
f ormedy  called  aucloar  langnfiiic 
resonance  (NMR),  is  covered  under 
Medtcase  whaa  furnished  «■  desoibed 
below  far  4ta9  4pe»of«oweBBd 
conditions  desodied  ia  this  inwtniotioB. 

A.£:aBeKiiL 


1.  AietAo^  of  C^BOratian.— Magnetic 
resonance  iao^ag  is  a  noninvaaive 
method  irfgraphiDaUy  uqaeesoating  liie 
distribution  of  water  aad  otiwr 
hydrogea^icfa  molacdes  ia  the  human 
body,  h  coatraat  to  conventional 
radiopaplis  arCTacans,  in  wbidi  the 
image  is  produced  by  X-ray  beam 
atteanatian  by  aa  eii^ect,  NfiU  is  ci^le 
of  pradnciBg  iaags  by  several 
techniques.  In  fact,  various 
combinations  of  X^  Image  production 
methods  may  be  employed  to  emphasize 
particrisff  cbaractaistics  of  the  Hssue  or 
body  part  being  eusnined.  Hie  basic 
elements  by  whidhMRI  prodoces  en 
image  are  tfie  demtoy  «f  kydrogen 
mudei  in  die  0b}edl  be^ng  examined, 
dieir  motion,  and  #ie  relaxation  times, 
die  perfod  of  time  tequiredfor  the  nuclei 
to  rrtom  to  4ieir  oii^aal  states  in  die 
mahm  static  raa^Mltic  fieM  efter  being 
sabfooted  to  a  Imef  additional  magnetic 
field.  These  relaxaltion  ftnes  reflect  the 
physical-chemical  propertSes  <rf  tiwoe 
and  the  moteouAar  eimroranent  of  its 
hythogen  nacilei.  Oidy  hydrogen  atoms 
are  ppeeent  in  faimen  liesues  in 
suffioieiit  conoentntion  for  cmrent  use 
in  chnical  Xfitl. 

2.  Cenetai  Cliakfal  Utihty.—OvenW, 
MRI  is  a  asefid  (Segnotftic  imaging 
modality  IhA  is  capable  for 
demonstrating  a  Wide  vaiietyof  «of\- 
tissue  lesions  widi  contrast  resolution 
equal  or  tnpedor  to  CT  scanning  in 
various  pacta  of  the  body. 

Among  the  advantages  «ff%6Q  are  die 
absence  of  ioniziiig  radiation  and  the 
.  ability  to  adHeve  hi^  lev^s  of  tisme 
contract  resohition  widiout  iR}etited 
inodia  ted  conttaat  agents.  Recent 
advanoes  in  toohoetogy  have  resulted  in 
develupnajmt  of  new  peranagne^ 
ooatraat  agents  for  MRI  whitA  allow 
even  better  visuabaation  in  eente 
imtaaoes.  Maltialoe  IsiB^ng  and  the 
ability  to  naage  ia  araMpie  ptaawB, 
espedally  eag^ttal  and  ooroaal,  have 
provided  a  ffaxibllity  net  easily 
available  with  odfcer  nodriJiHes.  Becaase 
cortical  bona  and  aielaUic  prosdieaes  do 
notcnae  ddstortiBnof  MR  iHMges,  it  has 
been  posaible  to  visaaiixe  oeftaiB 
leaons  and  bodyvegian  with  greater 
certainty  than  baa  i>een  possible  with 
CT.  Ilia  use  of  htUoa  certna  soft  tissue 
Btmctsres  far  d»  puqiese  of  de  totting 
disruptivE,  seopfaslic  degenerative  or 
iiiflainaiiitiayhidiiiis  has  now  become 
established  ia  owdioei  iiractice. 

B.  CitvendCJiuoalApipIiixtions.— 
Although  several  uses  of  MRI  an  stiil 
considered  hiveAigational  and  some 
uses  are  clearly  eontraindioeted  (see  C 
below).  MSI  is  censidared  aiedically 
efiicaoieas  Iw  a  tvnber  of  OSes. 
ContBaotaES  tkatiA  use  the  f odomtag 
descriptions  as  aeneroi  naideiinee  or 


examples  of  wha«  msyhe  oonsidered 
covered,  rather  dian  M  a  restaktive  list 
of  specific  ooveieges.  Coverage  is 
limited  to  MRI  unita  which  have 
received  premaiket  approval  by  the 
Food  and  Drug  Adadafctratinn;  aad  audi 
uaits  nuist  be  afieMted  withia  the 
paramolen  ap<yifi«ri  fap  the  approval. 
As  with  all  items  and  eendoes,  the 
services  ainst  be  leasanable  and 
necessary  for  the  diaghosis  or  taatment 
of  the  specific  patient  favolwed. 

MRI  is  uaefal  ia  exalBiaipg  the  head, 
central  nervous  aystea,  and  epine. 
Multiple  sderosia  can  be  diaiposed  with 
MRI  and  die  coatentoof  ^  po^rior 
fossa  are  visible.  "Ae  InheaeBl  tissue 
coBtEast-resoktian  of  MU  asakes  it  aa 
appropriate  atandaad  diag^tfwdc 
modality  for  graeral  neumradfalogy. 
Although  MRI  can  be  «sed  to  detect 
degeoecation  of  ioBtenwrtebrri  discs, 
radiok^cal  inuigiag  it  die  paefenod 
modality  fordiagaoeitgdiec  hemiatioB 
or  prol^we- However,  fa  eeme  cases, 
especially  when  eensiiivi^  to 
radiological  con^st  agents  ousts  and 
their  use  is  coatraiadicated.  MRI  may  be 
covered. 

MRI  can  assist  fa  the  diSerential 
diagnosis  of  mediastinal  and 
retrofieritaneal  maseas  inohidiftg 
abnormalities  of  the  faige  wsaela  sock 
as  aneuiiysms  and  dissection.  When  a 
clinical  need  e^dsts  td  visualize  die 
parenchyne  af  solid  ocgam  to  detect 
anatMnic  disruption  or  anopsia,  this 
can  be  acoomplishedfn  the  bver, 
urogenital  sy^eB.  adlenala.  and  pehic 
organs  without  the  aae  of  radiological 
contrast  aiaAerials.  »A  nay  nba  be 
used  to  detect  and  stege  pelvto  and 
retroperitoneal  neophnmB.  and  to 
evaluate  disarders  ofcanoeHoas  bone 
and  soft  tissues,  it  may  ebo  be  aaed  fa 
the  detection  of  pefjcnidfal  fhhdKeiog. 

Primary  and  seoondary  bone 
neoplasms  and  aseplfc  nacrasb  can  be 
detected  at  an  eariy  <togB  and 
lauMtoped  with  IdRLIteliepts  widi 
metallic  ptostheoesi.  lapcrinHy  irfthe 
hip,  can  be  imaged  fa  order  to  detect  the 
eady  stages  of  iaiBcdai  of  the  bone  to 
which  the  proAesfa  li  attaclied. 
CCor 


invest^ 

1.  Contraindications.— hlBl  a  not 
covered  when  the  following  patfant- 
specific  contraindicdfions  are  present.  It 
is  not  covered  for  psMsi^s  widi  cardiac 
paoeKnkers  or  «ddi|HWKc^B  on 

viaUe  pnotpianry  fa  %kn  oanArafadicated 
at  thfa  tfaw.  Itie  dagger  idherEnt  ia^ 


the  use  ef  MMon  aodtely  iM  patieafts 
requiring  life  support  systems  aad 


Fndml 


monitoring  devices  which  employ 
ferromagnetic  materials.  In  addition,  the 
long  imaging  time  and  die  enclosed 
position  of  the  patient  may  result  in 
claustrophobia,  making  patients  who 
have  a  history  of  claustrophobia 
unsuitable  candidates  for  MRI 
procedures. 

2.  Investigational  uses.— Several  uses 
of  MRI  have  been  identified  as 
investigational  and  art  not  covered. 
These  include  procedures  involving 
gating  devices,  whidi  are  generally  used 
on  oigans  which  are  in  motion,  such  as 
the  heart  or  lungs,  the  measurement  of 
blood  flow  and  spectroscopy.  In 
addition.  MRI  is  not  suitable  for  the 
imaging  of  cortical  bone  and  , 

calcifications,  or  for  procedures 
involving  spatial  resolution  of  bone  or 
calcifications. 

The  use  of  surface  RF  coils,  whether 
for  sending  or  receiving  RF  signals,  in 
conjunction  with  MRI  procedures,  is 
also  considered  investigational. 

50-15    ELECTROCARDIOGRAPHIC 
SERVICES 

Reimbursement  may  be  made  under 
Part  B  for  electrocardiographic  services 
rendered  by  a  physician  or  incident  to 
his  services  or  by  an  approved 
laboratory  or  an  approved  supplier  of 
portable  X-ray  services.  Since  there  is 
no  coverage  for  EKG  services  of  any 
type  rendered  on  a  screening  basis  or  as 
part  of  a  routine  examination,  the  claim 
must  indicate  die  signs  and  symptoms  or 
otiier  clinical  reason  necessitating  the 
services. 

A  separate  charge  by  an  attending  or 
consulting  physician  for  EKG 
interpretation  should  be  allowed  only 
where  it  is  the  normal  practice  to  make 
such  charge  in  addition  to  the  regular 
office  visit  chaige.  No  payment  should 
be  made  for  EKG  interpretations  by 
individuals  other  than  physicians. 

A  claim  involving  EKG  services 
furnished  by  a  laboratory  or  a  portable 
X-ray  supplier  ^ould  identify  die 
physician  ordering  the  service  and, 
where  die  chaige  includes  both  the 
taking  of  the  tracing  and  its 
interpretation,  the  identity  of  the 
p>'ysician  making  the  interpretation.  No 
separate  bill  for  the  services  of  a 
physician  should  be  paid  uidess  it  is 
clear  diat  he  was  die  patient's  attending 
physician  or  was  acting  as  a  consulting 
physician.  The  taking  of  an  EKG  in  an 
emergency,  i.e.,  where  the  patient  is  or 
may  be  experiencing  what  is  commonly 
referred  to  as  a  "heart  atack,"  would  be 
covered  as  a  laboratory  service  or  a 
diagnostic  service  by  a  portable  X-ray 
supplier  only  where  the  evidence  shows 
that  a  physician  was  in  attendance  at 
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the  time  the  service  was  performed  or 
immediately  thereafter. 

Where  EKG  services  are  rendered  in 
die  patient's  home  and  die  faboratory's 
or  portable  X-ray  supplier's  chaige  is 
hither  dian  diat  impmed  for  die  same 
service  when  performed  in  the 
laboratory  or  portable  X-ray  supplier's 
office,  the  medical  need  for  home 
service  should  be  documented.  Inihe 
absence  of  such  justification, 
reimbursement  for  the  service  if 
otherwise  medically  necessary  should 
be  based  on  the  reasonable  chaige 
applicable  when  performed  in  die 
laboratoiy  or  X-ray  supplier's  office. 
The  documentation  required  in  the 
various  situations  mentioned  above 
must  be  furnished  not  only  when  the 
laboratory  or  portable  X-ray  supplier 
bills  the  patient  or  carrier  for  its  service, 
but  also  when  such  a  facility  bills  die 
attending  physician  who,  in  hmi,  bills 
the  patient  or  carrier  for  the  EKG 
services.  (In  addition  to  the  evidence 
required  to  document  the  claim,  the 
laboratory  or  portable  X-ray  supplier 
must  maintain  in  its  records  the 
referring  physician's  written  order  and 
die  identity  of  die  employee  taking  die 
tracing.) 

Long  Term  EKG  Monitoring,  also 
referred  to  as  long-term  QCG  recording. 
Holier  recording,  or  dynamic 
electrocardiography,  fa  a  diagnostic 
procedure  which  inovides  a  continuous 
record  of  the  electrocardiographic 
activity  of  a  patient's  heart  while  he  is 
engaged  in  his  daily  activities. 

The  basic  componenta  of  the  long- 
term  EKG  monitoring  systems  are  a 
sensing  element,  die  design  of  which 
may  provide  eidier  for  die  recording  of 
electrocardiographic  information  on 
magnetic  tape  or  for  detecting 
significant  variations  in  rate  or  riiythm 
OS  they  occiu,  and  a  component  for 
either  graphically  recordfag  the 
electrocardiographic  data  or  for  visual 
or  computer  assisted  analysis  of  the 
information  recorded  on  magnetic  tape. 
The  long-term  EKG  permits  the 
examination  in  the  ambulant  or 
potentially  ambulant  patient  of  as  many 
as  Taooo  heartbeata  in  a  12-hour 
recording  while  die  standard  EKG  which 
is  obtained  in  the  recumbent  position, 
yields  information  on  only  50  to  60 
cardiac  cycles  and  provides  only  a 
limited  data  base  on  which  diagnostic 
judgments  may  be  made. 

Many  patients  with  cardiac 
arrhythmias  are  unaware  of  the 
presence  of  an  irregularity  in  heart 
rhythm.  Due  to  die  transient  nature  of 
many  arrhythmias  and  the  short 
intervals  in  which  the  riiythm  of  the 
heart  is  observed  by  conventional 
standard  EKG  techniques,  the  offending 


anhythmias  can  go  undetected.  Widi  the 
extended  examinatton  provided  by  die 
long-term  EKG,  die  physician  is  able  not 
only  to  detect  but  also  to  dassdy 
various  types  of  rhythm  dfataibances 
and  waveform  abnormalities  and  note 
the  frequency  of  their  occurrence.  The 
knowledge  of  die  reaction  of  die  heart  to 
daily  activities  widi  respect  to  riiydim. 
rate,  conduction  disturbances,  and 
ischemic  changes  are  of  great  assistance 
in  directing  proper  therapy  and 
rehabilitation. 

This  modality  is  valuable  in  both 
inpatient  and  outpatient  diagnosis  and 
therapy.  Long-term  monitoring  of 
ambidant  or  potentially  ambufant 
inpatients  provides  si|piificant  potential 
for  reducing  die  lengdi  of  stay  fur  post- 
coronary  infarct  patienta  in  the  intensive 
care  setting  and  may  result  in  earUer 
dischaige  from  the  hospital  with  greater 
assurance  of  safety  to  the  patients.  The 
indications  for  the  use  of  this  technique, 
noted  below,  are  similar  for  both 
inpatients  and  outpatiente. 

The  long-term  EKG  has  proven 
effective  in  detecting  transient  episodes 
of  cardiac  dysrhythmia  and  fa 
permitting  the  correfation  of  these 
episodes  with  cardiovascular 
symptomatology.  It  is  also  useful  for 
patients  who  have  symptoms  of  obscure 
etiology  suggestive  of  cardiac 
arrhythmia.  Examples  of  such  symptoms 
include  palpitations,  chest  pain, 
dizziness,  light-headedness,  near 
syncope,  syncope,  transient  ischemic 
episodes,  dyspnea,  and  shortness  of 
breath. 

This  technique  would  also  be 
appropriate  at  die  time  of  institiition  of 
any  aixhythmic  drug  therapy  and  may 
be  performed  during  the  course  of 
therapy  to  evaluate  response.  It  is  also 
appropriate  for  evaluating  a  change  of 
dosage  and  may  be  indicated  shordy 
before  and  after  the  discontinuation  of 
anti-arriijrthemic  medication.  The 
therapeutic  response  to  a  drug  whose 
duration  of  action  and  peak  of 
effectiveness  is  defined  in  hours  cannot 
be  properly  assessed  by  examining  30^ 
40  cycles  on  a  standard  EKG  rhythm 
stiip.  The  knowledge  diat  all  patients 
placed  on  anti-arrhythmic  medication  do 
not  respond  to  therapy  and  the  known 
toxicity  of  anti-arrhythmic  agenta 
cleariy  indicate  diat  proper  assessment 
should  be  made  on  an  individual  basis 
to  determine  whether  medication  should 
be  continued  and  at  what  dosage  level. 
The  long-term  EKG  is  also  valuable  in 
die  assessment  of  patients  with 
coronary  artery  disease.  It  enable  the 
documentation  of  etiology  of  such 
symptoms  as  chest  pain  and  shortness 
of  breath.  Since  the  standard  EKG  is 
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often  nennd  dnitng  the  intervals 
between  8ie  eplaodes  of  precordial  pain, 
it  i»  essential  to  obtain  EKG  tnformaSon 
while  the  sjinpluuis  are  occmring.  The 
long-'tenn  ESX}  has  eniUed  tiie 
correlation  xn  tniest  syuiptunis  with  me 
objective  evidence  ofST-rogiueul 
abnonnaUttes.  It  is  appropriate  for 
patients  who  are  recoverhig  from  an 
acute  uiyuiitSial  infarction  or  coronary 
insufficiency  before  and  after  dischatse 
&om  the  hospital,  since  ft  is  impuHsIble 
to  predict  which  of  these  patients  is 
subjecA  to  ventricTilar  arrhythmias  on  the 
basis  of  %tK  presence  or  absence  of 
rhythm  distiirbances  during  Ae  period 
of  initial  coronary  cere.  The  long-term 
EKG  enables  tite  physician  to  idenfify 
patients  who  are  at  a  higher  risk  of 
dying  suddenly  in  Ae  period  following 
an  acute  myocardia!  ktfarctioii.  ft  may 
also  be  reasonable  and  necessary  where 
the  hi^risk  patient  with  known 
cartUovaacoler  disease  advances  to  a 
substantiaBy  higher  level  of  activity 
which  might  trigger  increased  or  new 
types  of  arrbyA«ias  necessitating 
treatmem.  Sach  a  hi^-risk  case  worid 
be  one  in  whidt  ibsn  is  documentation 
that  acute  phase  errhythmias  have  not 
totally  disappeared  dising  tfie  period  of 
convalescence. 

In  view  of  recent  developments  in 
cardiac  pacemaker  monitoriqg 
tecturinuea  fsee  CIA  50-1),  6ie  use  of  tiie 
long-term  'EiCG  for  roriline  assessment  of 
pacemaker  fuiH.tiun  can  no  leiigei  be 
justified.  Its  use  for  ^  patient  wi&  an 
internal  pacemricer  wordd  be  covered 
only  when  he  has  symptoms  suggestive 
of  arrhythmia  net  revealed  by  iSie 
standard  EKG  or  rhyftm  strip. 

These  guidelines  am  intended  as  a 
general  outline  trf  the  circnmstances 
imder  whidi  the  use  of  this  diagnose 
procedse  would  be  warranted.  Each 
patient  receiving  a  long-tenn  QCG 
should  be  evalnated  compleitely.  prior  to 
performance  of  this  diagnostic  study.  A 
complete  history  and  physical 
examination  should  be  obtained  and  tfie 
infficaUons  for  use  of  the  long-term  0CG 
should  be  reviewed  by  the  referring 
physician. 

The  performance  of  a  long-term  EKG 
does  not  uetessaiay  require  the  prior 
performance  of  a  standard  EKG.  Nor 
does  the  deimuirtiatien  of  a  normal 
standard  EKG  prechide  the  need  for  a 
long-time  BCG.  Finafly,  the 
deiuuustiathni  of  an  subnormal  standard 
EKG  does  fiot  obviate  die  need  for  a 
long-teim  ZKG  if  Iheie  is  suspicxon  mat 
the  dysrhyfhnda  is  transient  in  nature. 

A  period  Of  tecorAng  of  vp  to  24  hours 
would  normally  be  adequate  to  detect 
most  transient  anhythndas  and  provide 
essential  diagnostic  information.  The 


medical  necessity  for  longer  periods  of 
monitorii^  must  be  documeotsd. 

Medical  docuaeotaiion  for 
adjudicating  claims  {or  the  use  of  the 
long-term  EKG  should  be  similar  to 
other  EKG  servicea.  X-ray  services,  and 
laboratory  pcoceduaes.  GeaeraUy,  a 
statement  of  <he  ^M^gnostic  in^cession 
of  the  seferriqg  phyaiciea  with  an 
indication  of  the  paKeat's  relevant  signs 
and  symptoas  shouki  be  safBcient  for 
purposes  of  iiaking  e  d^ennination 
regarding  the  reasoftableneas  and 
medical  aeceaaity  for  tke  use  of  this 
procedure.  However,  te  iBteimediaries 
or  cffiiiers  shorid  require  wiiatever 
additional  doomentation  their  medical 
consohantB  deem  necessary  to  properiy 
adjudicate  tiie  indiiicfaial  claim  where 
the  inknnuitiea  submitted  is  not 
adequate. 

It  should  be  noted  that  the  recording 
device  furnished  to  the  patient  is  simply 
one  component  of  the  diagnostic  system 
and  a  separate  chafge  for  it  wiH  not  be 
recogiriKd  under  tiie  duraUe  medical 
equipment  benefit. 

Patient-Activated  EKG  Recorders, 
distributed  under  a'variety  of  brand 
names,  permit  the  patient  to  record  an 
EKG  upon  man&station  of  symptoms, 
or  in  response  to  a  physician's  order 
(eg.,  immediately  lowing  ateong 
exertion).  Most  suck  devices  also  permit 
the  patient  to  simultaneously  wiice- 
record  in  order  to  describe  symptoms 
and/or  activty.  In  addition,  aoroe  of 
these  devices  permit  teaostelejihonic 
transiBiasioB  of  the  recording  to  a 
physician'*  office,  cbuc,  hospital,  etc 
having  a  deoader /recorder  for  review 
and  analysis,  thus  eliminatiwg  the  need 
to  physicially  transport  the  tape.  Some 
of  thes  devices  also  permit  a  "tine 
sampling"  mode  of  opecaition.  However, 
the  "time  sampling'  aode  is  not 
covered-<mly  the  pstient-activated 
mode  of  operation.  «4kb  used  for  the 
indications  ckescriiKd  below,  is  covered 
at  this  time. 

Services  in  connection  with  patient- 
activated  0CG  recorders  are  covered 
when  used  as  en  alternative  to  the  long- 
tenn  BKG  moiiitmlng  (described  above) 
for  similar  iudScations — delecting  and 
characterizing  symptomatic 
arrhythmias,  regulation  of  anti- 
arrhythmic drug  tiierapy,  etc.  Like  long- 
term  EKG  monitoring,  use  of  these 
devices  is  covered  for  evaluating 
patients  with  sjrmptoms  of  obscure 
etiology  suggestivt  of  cardiac 
arrhythmia  such  as  palpitations,  chest 
pain,  dizziness,  li^theadedness,  near 
syncope,  syncope,  transient  ischemic 
episodes,  dyspnea  and  shortness  of 
breath. 


As  with  long-term  EKG  monitors, 
patient-activated  EKG  recorders  may  be 
useful  for  both  inpatient  and  outpatiait 
diagnosis  and  dierapy.  While  useful  for 
assessing  some  post-coianaiy  ii^arct 
patients  in  the  hospital  § etting,  these 
devices  should  not,  however,  be  covered 
for  outpatient  monitoriqg  of  recently 
discharged  po8t-4nfarct  patients. 

Computer  AacJyaed 
ElectrocardiQffxuns. — Computer 
interpretation  of  EKCs is  recognized  as 
a  vaTid  and  elective  technique  which 
win  improve  flie  quality  and  availability 
of  cardiology  services.  Beimibursement 
may  be  made  for  such  oon^Miter  service 
when  furnished  in  the  Kttiug  and  under 
the  circumstances  required  for  coverage 
of  other  electrocardigraphlc  services. 
Where  eitiier  a  laboratory's  or  a 
portable  x-ray  supplier's  chacge  for  EKG 
services  includes  die  physician  review 
and  certification  of  Oepiiatout  as  well 
as  the  con^uter  Inteiptetation,  the 
certifying  physician  must  be  identiHed 
on  the  HCFA-1490  beto«  the  entire 
charge  can  be  considered  a 
reimbursable  charge.  Where  the 
laboratory's  (or  portable  x-ray 
supplier's)  reviewing  pliysidan  is  not 
identified,  the  earner  sfaoidd  conclude 
that  no  juofeasional  conoponent  is 
involved  and  make  its  chacge 
determination  accor^a^-  S  the 
supplying  laboratory  {or  portable  x-ray 
suppfier  when  supplied  by  auch  a 
facQIty)  does  not  include  professional 
review  and  certiBcaticc  of  the  hard 
copy,  a  charge  of  tiie  patient's  physician 
may  be  recognized  for  the  service.  In 
any  case  the  ohaige  St»  &b  physicaan 
con^nent  should  be  substantially  less 
than  that  for  physician  Inteipretation  of 
the  conventional  EKG  Iraciiijg  in  view  of 
markedly  reduced  demand  oa  die 
physician's  time  where -camputer 
interpretation  is  krvolaed.  Considering 
the  imit  cost  reduction  expected  of  tiiis 
innovation,  the  tots!  diarge  for  the 
complete  EKG  service  (taking  of  tracing 
and  interpretation]  when  conqiuter 
interpretation  is  employed  should  never 
exceed  that  considered  reasonable  for 
the  service  when  phydcian 
inteipretation  IS  involved. 

Transtekphoaic  ElBctrocandiograpbic 
Transmissions  (Formarly  Refeaed  to  as 
EKG  Telephone  Reporter  Systems).— 
Effet^ve  for  services  furnished  on  and 
after  March  1. 198a  coverage  is 
extended  to  include  the  use  of 
transtelephonic  electnocardiographic 
(EKG)  transBuasions  as  a  diagnostic 
service  for  the  indicallons  described 
below,  when  peiformad  with  equipment 
meeting  the  standards  described  below, 
subject  to  ike  limitatifins  and  conditions 
specified  below.  Coverage  is  further 
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limited  to  the  amounts  payable  with 
respect  to  Uie  physician's  service  in 
inteipreting  the  results  of  such 
transmissions,  including  charges  for 
rental  of  the  equipment.  The  device  used 
by  the  beneficiary  is  part  of  a  total 
diagnostic  system  and  is  not  considered 
durable  medical  equipment. 

1.  Covered  Uses.— The  use  of 
transtelephonic  EKGs  is  covered  for  die 
following  uses: 

a.  to  detect,  characterize,  and 
document  symptomatic  transient 
arrhythmias; 

b.  To  overcome  problems  in  regulating 
antiarrhythmic  drug  dosage; 

c.  To  carry  out  eariy  posthospital 
monitoring  of  patients  discharged  after 
myocardial  infarction;  (only  if  24-hour 
coverage  is  provided,  see  4.  below). 

Since  cardiology  is  a  rapidly  changing 
field,  some  uses  other  than  those 
specified  above  may  be  covered  if,  in 
the  judgment  of  the  contractor's  medical 
consultants,  such  a  use  was  justifiable 
in  the  particular  case.  The  enumerated 
uses  above  represent  uses  for  which  a 
firm  coverage  determination  has  been 
made,  and  for  which  contractora  may 
make  payment  without  extensive  claims 
development  or  review. 

2.  Specifications  for  Devices.— The 
devices  used  by  Uie  patient  are  highly 
portable  (usually  pocket-sized)  and 
detect  and  convert  tiie  normal  EKG 
signal  so  that  it  can  be  transmitied  via 
ordinary  telephone  apparatus  to  a 
receiving  station.  At  the  receiving  end, 
the  signal  is  decoded  and  transcribed 
into  a  conventional  EKG.  There  are 
numerous  devices  available  which 
ti-ansmit  EKG  readings  hi  this  fashion. 
For  purposes  of  Medicare  coverage, 
however,  the  transmitting  devices  must 
meet  at  least  Uie  following  criteria: 

a.  They  must  be  capable  of 
ti-ansmittina  EKG  Leads,  I U,  or  HI; 

b.  These  lead  transmissions  must  be 
sufficientiy  comparable  to  readings 
obtamed  by  a  conventional  EKG  to 
permit  proper  interpretation  of  abnormal 
cardiac  rhythms. 

3.  Potential  for  Abuse— Need  for 
Screening  Guidelines.—}Nhiie  the  use  of 
these  devices  may  often  compare 
favorably  with  more  costly  alternatives, 
this  is  the  case  only  where  the 
information  they  contribute  is  actively 
utilized  by  a  knowledgeable  practitioner 
as  part  of  overall  medical  management 
of  the  patient  Consequently,  it  is  vital 
that  contractors  be  aware  of  the 
potential  for  abuse  of  these  devices,  and 
adopt  necessary  screening  and 
physician  education  policies  to  detect 
and  halt  potentially  abusive  situations. 
For  example,  use  of  these  devices  to 
diagnose  and  treat  suspected 
arrhythmias  as  a  routine  substitute  for 


more  conventional  methods  of 
diagnosis,  such  as  a  careful  history, 
physical  examination,  and  standard 
EKG  and  riiythm  strip  would  not  be 
appropriate.  Moreover,  contractors 
should  require  written  justification  for 
use  of  such  devices  in  excess  of  30 
consecutive  days  in  cases  involving 
detection  of  transient  arrhythmias. 

Contractora  may  find  it  useful  to 
review  claims  for  these  devices  with  a 
view  toward  detecting  patterns  of 
practice  which  may  be  useful  in 
developing  schedules  which  may  be 
adopted  for  screening  such  claims  in  the 
future. 

4.  Twenty-four  Hour  Coverage.— No 
payment  may  be  made  for  the  use  of 
these  devices  to  carry  out  early 
posthospital  monitoring  of  patients 
discharged  after  myocardial  infarction 
unless  provision  is  made  for  24  hour 
coverage  in  the  maimer  described 
below. 

Twenty-four  hour  coverage  means 
that  there  must  be,  at  the  monitoring  site 
(or  sites)  an  experienced  EKG 
technician  receiving  calls;  tape 
recording  devices  (fo  not  meet  this 
requirement  Further,  such  technicians 
should  have  immediate  access  to  a 
physician,  and  have  been  instructed  in 
when  and  how  to  contact  available 
facilities  to  assist  the  patient  in  case  of 
emergencies. 

Cross-refer  HCFA-Pub.  13-3, 
§§  3101.5,  3110.  3112.3,  HCFA-Pub.  14-3, 
(§2070,2255,2050.1. 

50-16    HEMORHEOGRAPH 

The  hemorheograph  is  a  diagnostic 
instrument  which  is  safe  and  effective 
for  determining  the  adequacy  of  skin 
perfusion  prior  to  the  peiformance  of 
minor  surgical  procedures  on  the 
extremities,  including  minor  pediatric 
procedures,  and  as  an  adjunct  to  the 
evaluation  of  patients  suspected  of 
having  peripheral  vascular  disease. 

Program  reimbursement  may  be  made 
only  for  those  services  employing  the 
hemorheograph  which  are  performed  for 
preoperative  and  postoperative 
diagnostic  evaluation  of  suspected 
peripheral  artery  disease. 

Note. — This  instrument  is  not  a 
plethysmograph  and  should  not  be 
considered  as  such.  A  plethysmograph 
measures  and  records  changes  in  tlie  size  of  a 
body  part  as  modified  by  the  circulation  of 
blood  in  that  part.  The  hemorhei^raph.  on 
the  other  hand,  measures  surface  blood  flow 
in  the  skin;  it  does  not  measure  total  blood 
flow  in  a  digit  or  limb.  (See  i  50-6). 

50-17    LABORATORY  TESTS— CRD 
PATIENTS 

A  Laboratory  tests  are  essential  to 
monitor  the  progess  of  CRD  patients. 


The  following  list  and  freqoaades  of 
teste  constitutes  the  level  and  types  of 
routine  laboratory  teste  that  are 
covered.  Bills  for  other  types  of  teste  are 
considered  nonrootiae.  Rootins  teste  at 
greater  frequencies  must  indode 
medical  justification.  Nonrootine  teste 
generally  are  justified  by  die  diagnosis. 
The  routinely  covered  regimen  inclodea 
the  following  tests: 

Per  Dialysis 

Hematocrit 

Per  Week 

Prothrombin  time  for  patiente  on  anti- 
coagulant therapy 
Serum  Creatinine 
BUN 

Monthly 

Serum  Calcium 
Serum  Potassium 
Serum  Chloride 
Serum  Bicarbonate 
Serum  Riosphorous 
Total  Protein 
Serum  Albumin 
Alkaline  Phospatase 
SCOT 
LDH 

Guidelines  for  tests  other  than  those 
routinely  performed  include: 

Bone  survey,  either  the 
roentgenographic  method  or  the  photon 
absorptiometric  procedure  for  bone 
mineral  analysis-aimually. 

The  frequency  of  the  need  to  perform 
"bone  surveys"  varies  with  many 
factors,  some  of  which  are  the  age  of  the 
patient  (e.g..  children  and  the  elderly), 
clinical  symptoms  (e.g..  bone  pain, 
evidence  of  metastatic  calcification), 
abnormal  laboratory  teste)  e.g.,  changes 
in  alkaline  phosphatase,  calcium, 
phosphorus),  and  because  of  therapeutic 
intervention  directed  at  forestalling  or 
improving  pre-exisitng  or  potential  bone 
disease  (e.g.,  vitamin  D,  calcium 
supphnente,  paratiiyroidectomy).  Where 
any  of  these  factors  apply  to  the 
beneficiary,  claims  for  "bone  surveys" 
performed  on  a  frequency  more  often 
than  annually  need  only  have  minimal 
documentation  of  medical  need. 

Nerve  conductor  velocity  test 
(peritoneal  NCV)— once  every  3  monUis. 

EKG— once  very  3  months. 

Chest  X-ray — once  every  6  months 
(effective  for  services  rendered  on  or 
after  December  1, 1978). 

Hepatitis  associated  antigen  tests — 
once  a  month.  (These  teste  previously 
were  subject  to  a  guideline  limit  of  once 
a  quarter.  While  Uieir  category  has  been 
changed  so  that  they  now  can  be 
provided  once  a  month  without 
additional  documentation,  they  should 
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be  billed  for  separately  because  the 
reimbursement  screens  for  maintenance 
dialysis  treatments  did  not  take  them 
into  account). 

E  Laboratory  tests  are  subject  to  the 
normal  coverage  requirements.  If  the 
laboratory  services  are  performed  by  a 
free-standing  facility,  it  must  meet  the 
conditions  of  coverage  for  independent 
laboratories. 

50-18    ELECTRON  MICROSCOPE 

The  electron  microscope  has  been 
used  in  the  examination  of  biopsies  for 
years  and  its  efficacy,  and  therefore  its 
Medicare  coverage,  is  not  being 
questioned.  However,  there  also  are 
other  less  expensive  methods  for 
examining  biopsies  which  are  normally 
adequate.  The  additional  expense  for 
the  electron  microscope  is  normally 
warranted  only  when  distinguishing 
different  types  of  nephritis  from  renal 
needle  biopsies  or  when  there  is  an 
uncertain  diagnosis  bom  the  pathologist. 
When  an  uncertain  diagnosis  from  the 
pathologists  results  from  a  less 
expensive  method  of  examination,  and 
an  electron  microscope  examination  is 
therefore  necessary,  both  biopsy 
examinations  are  covered.  Where  the 
additional  expense  for  an  electron 
microscope  examination  is  not 
warranted,  program  payment  will  be 
based  upon  the  less  costly  methods  of 
examining  biopsies. 

50-19    PRONOUNCEMENT  OF  DEATH 

According  to  estabished  legal 
principles,  an  individual  is  not 
considered  deceased  until  there  has 
been  official  pronouncement  of  death. 
An  individual  is  therefore  considered  to 
have  expired  as  of  the  time  he  is 
pronounced  dead  by  a  person  who  is 
legally  authorized  to  make  such  a 
pronoimcement  usually  a  physician. 
Reasonable  and  necessary  medical 
services  rendered  up  to  and  including 
pronouncement  of  death  by  a  physician 
are  covered  diagnostic  or  Uierapeutic 
services. 

50-20    PAP  SMEARS  (Effective  for  pap 
smears  performed  on  or  after  May  15, 
197&) 

The  pap  smear  is  a  diagnostic  test 
which  can  show  the  absence  or 
presence  of  one  or  more  of  the  following 
conditions:  trauma,  infection, 
carcinogens,  and  viruses.  The  test  is 
also  frequently  part  of  a  routine  physical 
examination;  as  such,  it  is  not  a  covered 
Medicare  service.  A  pap  smear  may  be 
covered  under  the  following  conditions: 
(1)  Previous  cancer  of  the  cervix,  uterus, 
or  vagina  which  has  been  or  is  presently 
being  treated.  (2]  Previous  abnormal  pap 
smear.  (3)  Any  abnormal  findings  of  die 


vagina,  cervix,  uterus,  ovaries,  or 
adnexa,  (4)  Any  sisnificant  complaint  by 
the  patient  referrable  to  the  female 
reproductive  system,  or  (5)  any  signs  or 
symptoms  which  might  in  the 
physician's  judgment  reasonably  be 
related  to  gynecologic  disorder. 

In  respect  to  number  five  [5)  above, 
the  intermediary's  medical  staff  should 
determine  whether  in  a  particular  case  a 
previous  malignancy  at  another  site  is  a 
diagnostic  indication  for  a  pap  smear  so 
that  the  test  would  not  be  considered 
part  of  a  routine  screening. 

Cross-refer  HGFA 13-3,  S!  3101.5; 
HCFA 14-3,  S  2070. 

50-21    MAMMOGRAMS 

(Effective  for  mammograms  performed 
on  or  after  May  IS.  1978). 

A  radiological  mammogram  is  a 
covered  diagnostic  test  under  the 
following  conditions:  (1)  A  patient  has 
distinct  signs  and  symptoms  for  which  a 
mammogram  is  indicated,  (2)  A  patient 
has  a  history  of  breast  cancer,  or  (3)  A 
patient  is  asymptomatic  but,  on  the 
basis  of  the  patient's  history  and  other 
factors  the  physician  considers 
significant,  the  physician's  judgment  is 
that  a  mammogram  is  appropriate. 

Use  of  mammograms  in  routine 
screening  of  (1)  aeymptomatic  women 
aged  50  and  over,  and  (2)  asymptomatic 
women  aged  40  or  over  whose  mothers 
or  sisters  have  had  the  disease,  is 
considered  medically  appropriate,  but 
would  not  be  covered  for  Medicare 
purposes. 

Cross-refer  HCFA  13-3,  SS  3101.5: 
HCFA  14-3.  fi  2070. 


50-22    CHALLS«IGE  INGESTION 
FOOD  TESTING 

(Effective  for  services  performed  on 
and  after  August  1, 1978). 

Challenge  ingestion  food  testing  is  a 
safe  and  effective  technique  in  the 
diagnosis  of  food  allergies.  This 
procedure  may  be  covered  when  it  is 
used  on  an  outpatient  basis  if  it  is 
reasonable  and  necessary  for  the 
individual  patient. 

Challenge  ingestion  food  testing  has 
not  been  proven  to  be  effective  in  the 
diagnosis  of  rheumatoid  arthritis, 
depression,  or  respiratory  disorders. 
Accordingly,  its  use  in  the  diagnosis  of 
these  conditions  is  not  reasonable  and 
necessary  withki  the  meaning  of  section 
1862(a)(1)  of  the  Medicare  law,  and  no 
program  payment  may  be  made  for  this 
procedure  whea  it  is  so  used. 

50-23    HISTOCOMPATIBILrTY 
TESTING 

(Effective  for  services  performed  on 
and  after  August  1, 1978). 


Histocompatibility  testing  involves 
the  matching  or  typing  of  the  human 
leucocyte  antigen  (HLA).  This  testing  is 
safe  and  effective  when  it  is  performed 
on  patients: 

A.  In  preparation  for  a  kidney 
transplant; 

B.  In  preparation  for  bone  marrow 
transplant; 

C.  In  preparation  for  blood  platelet 
transfusions  (particularly  where 
multiple  infusions  are  involved);  or 

D.  Who  are  suspected  of  having 
ankylosing  spondylitis. 

This  testing  is  covered  under 
Medicare  when  used  for  any  of  the 
indications  listed  in  A  B.  and  C  and  if  it 
is  reasonable  and  necessary  for  the 
patient. 

It  is  covered  for  ankylosing 
spondylitis  in  cases  where  other 
methods  of  diagnosis  would  not  be 
appropriate  or  have  yielded 
inconclusive  results.  Request 
documentation  supporting  the  medical 
necessity  of  the  test  from  the  physician 
in  all  cases  where  ankylosing 
spondylitis  is  indicated  as  the  reason  for 
the  test.  j 

50-24    HAIR  ANALYSIS— NOT 
COVERED 

Hair  analysis  to  detect  mineral  traces 
as  an  aid  in  diagnosing  human  disease  is 
not  a  covered  service  under  Medicare. 

The  correlation  of  hair  analysis  to  the 
chemical  state  of  the  whole  body  is  not 
possible  at  this  time,  and  therefore  this 
diagnostic  procedure  cannot  be 
considered  to  be  reasonable  and 
necessary  under  S  lB62{a)(l)  of  the  law. 

50-25    ESOPHAGEAL  MANOMETRY 

(Effective  for  services  performed  on 
and  after  October  2, 1978). 

Esophageal  manometry  is  covered 
under  Medicare  where  it  is  determined 
to  be  reasonable  and  necessary  for  the 
individual  patient.  The  major  use  of 
esophageal  manometry  is  to  measure 
pressure  within  the  esophagus  to  assist 
in  the  diagnosis  of  esophageal  pathology 
including  aperistalds.  spasm,  achalasia, 
esophagitis.  esoph^eal  ulcer, 
esophageal  congenital  webs,  diverticuli. 
scleroderma,  hiatus  hernia,  congenital 
cysts,  benign  and  nalignant  tumors, 
hypermobility.  hypomobility,  and 
extrinsic  lesions.  Esophageal 
manometry  is  mostly  used  in  difficult 
diagnostic  cases  and  as  an  adjunct  to  X- 
rays  and  direct  visualization  of  the 
esophagus  (endoscopy)  through  the 
fiberscope. 
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50-26    DENTAL  EXAMINATION 
PRIOR  TO  KIDNEY 
TRANSlANTA-nON 

Despite  the  "dental  services 
exclusion"  in  S  1862(a)(12)  of  the  Act 
(see  Intermediary  Manual,  {  3162; 
Carriers  Manual,  §  2336),  an  oral  or 
dental  examinatioa  performed  on  an 
inpatient  basis  as  part  of  a 
comprehensive  workup-prior  to  renal 
transplant  surgery  is  a  covered  service. 
This  is  because  the  purpose  of  the 
examination  is  not  for  die  care  of  the 
teeth  or  structures  directly  supporting 
the  teeth.  Rather,  the  examination  is  for 
the  identification,  prior  to  a  complex 
surgical  procedure,  of  existing  medical 
problems  where  the  increased 
possibility  of  infection  would  not  only 
reduce  the  chances  for  successful 
surgery  but  would  also  expose  the 
patient  to  additional  risks  in  undergoing 
such  surgery. 

Such  a  dental  or  oral  examination 
would  be  covered  under  Part  A  of  the 
program  if  performed  by  a  dentist  on  the 
hospital's  staff,  or  under  Part  B  if 
performed  by  a  physician.  (When 
performing  a  dental  or  oral  examination, 
a  dentist  is  not  recognized  as  a 
physician  under  S  1861(r)  of  the  law.) 
(See  Intermediary  Manual,  S§  3020.2; 
Carriers  Manual  {  2020.3.) 

50-27    XENON  SCAN 

(Effective  for  services  performed  on 
and  after  September  1, 1979). 

Program  payment  may  be  made  for 
this  diagnostic  procedure  which 
involves  perfusion  lung  imaging  with  133 
xenon.  However,  review  for  evidence  of 
abuse  which  might  include  absence  of 
reasonable  indications,  inappropriate 
sequence,  or  excessive  number  or  kinds 
of  procedures  used  in  the  care  of 
individual  patients. 

50-28  HOSPITAL  AND  SKILLED 
NURSING  FACnjTY  ADMISSION 
DL^GNOS-nC  PROCEDURES 

These  instructions  clarify  the 
application  of  the  reasonable  and 
necessary  payment  exclusion  to 
diagnostic  procedures,  such  as  chest  X- 
rays,  urinalysis,  etc.  provided  to  patients 
upon  admission  to  a  hospital  or  skilled 
nursing  facility. 

The  major  factors  which  support  a 
determination  that  a  diagnostic 
procedure  performed  as  part  of  the 
admitting  procedure  to  a  hospital  or 
skilled  nursing  facility  is  reasonable  and 
necessary  are: 

A.  The  test  is  specifically  ordered  by 
the  admitting  physician  (or  a  hospital  or 
skilled  nursing  facility  staff  physician 
having  responsibility  for  the  patient 
where  there  is  no  admitting  frfiysician): 


i.e..  it  is  not  furnished  under  the 
standing  orders  of  a  physician  for  his 
patients; 

B,  The  test  is  medically  necessary  for 
the  diagnosis  or  treatmrait  of  the 
individual  patient's  condition;  and 

C.  The  test  does  not  unnecessarily 
duplicate  the  same  test  performed  on  an 
outpatient  basis  prior  to  admission  or 
performed  in  connection  with  a  recent 
hospital  or  skilled  nursing  facility 
admission. 

Where  you  have  not  already  done  so. 
consult  with  PROs  to  obtain  information 
gathered  by  the  PROs  on  a  sample  basis 
as  to  whether  X-rays  and  diagnostic 
tests  are  being  specifically  ordered  as 
described  under  subsection  (A). 

50-29    CYTOGENEnC  STUDIES 

(Effective  for  services  performed  on 
and  after  October  1, 1979). 

The  term  cytogenetic  studies  is  used 
to  describe  the  microscopic  examination 
of  the  physical  appearance  of  human 
chromosomes.  Medicare  covers  these 
tests  when  they  are  reasonable  and 
necessary  for  the  diagnosis  or  treatment 
of:  (1)  Genetic  disorders  (e.g., 
mongolism)  in  a  fetus  (See  Intermediary 
Nianual.  i  3101.13);  (2)  Failure  of  sexual 
development;  or  (3)  Chronic 
myelogenous  leukemia. 

50-30    NUCLEAR  RADIOLOGY 
PROCEDURE 

(Effective  for  services  performed  on 
and  after  September  1, 1979). 

Nuclear  radiology  procedures, 
including  nuclear  examinations 
performed  with  mobile  radiological 
equipment,  are  covered  if  reasonable 
and  necessary  for  the  individual  patient. 
Although  these  procedures  may  not  be 
widely  used,  they  are  generally 
accepted.  Review  claims  for  these 
procedures  for  evidence  of  abuse  which 
might  include  absence  of  reasonable 
indications,  inappropriate  sequence,  or 
excessive  number  or  kinds  of 
procedures  used  in  the  care  of 
individual  patients. 

50-31    EVOKED  RESPONSE  TESTS 

(Effective  for  services  furnished  on 
and  after  January  15, 1980). 

Evoked  response  tests,  including  brain 
stem  evoked  response  and  visual 
evoked  response  tests,  are  generally 
accepted  as  safe  and  effective 
diagnostic  tools.  These  test  measure 
brain  responses  to  r^etitive  visual 
click  or  other  stimuli.  Program  payment 
may  be  made  for  these  procedures. 


50-32    PERCUTANEOUS 
TRANSLUMINAL  ANGIOPLASTY 
(PTA)  IN  THE  TREATMENT  OP 
ARTERIOSCLEROTIC  OBSTRUCnONS 
IN  THE  LOWER  EXTREMTriES 
(EFFECTIVE  FOR  SERVICES 

PERFORMED  ON  AND  AFTER  MAY  15, 

1981.) 

This  procedure  involves  inserting  a 
balloon  catheter  into  a  narrow  or 
occluded  artery  in  order  to  racanaliae 
and  dilate  the  artery  by  inflatjng  the 
balloon.  PTA  in  the  treatment  of 
arteriosclerotic  obstructions  in  the  lower 
extremities-^.e.,  the  iliac  femoral,  and 
popliteal  arteries— is  a  covered  aervioe. 

50-32.1    PERCUTANEOUS 
TRANSLUMINAL  CORONARY 
ANGIOPLASTY  (PTCA)  IN  THE 
TREATMENT  OF  STENOTIC  LESIONS 
OF  A  SINGLE  CORONARY  ARTERY 
(EFFECTIVE  FOR  SERVICES 
PERFORMED  ON  AND  AFTER  11-22- 
85.) 

PTCA  a  percutaneous  transluminal 
angioplasty  procedure  performed  m  die 
coronary  artery,  is  covered  for  treatment 
of  stenotic  lesions  of  a  single  coronary 
artery  for  patients  for  whom  the  likely 
alternative  treatment  is  coronary  bypass 
surgery,  and  who  have  the  following 
characteristics: 

Angina  refractory  to  optimal  medical 
management: 

Objective  evidence  of  myocardial 
ischemia;  and 

Lesions  amenable  to  angioplasty. 

50-32.2    PERCUTANEOUS 
TRANSLUMINAL  ANGIOPLASTY 
(PTA)  IN  THE  TREATMENT  OF 
STENO-nC  LESIONS  OF  THE  RENAI. 
ARTERIES  (EFFECTIVE  FOR  SHIVICES 
PERFORMED  ON  AND  AFTER  MARCH 
21. 1983.) 

PTA  in  the  treatment  of  stenotic 
lesions  of  the  renal  arteries  is  a  covered 
procedure  for  a  limited  group  of 
patients.  This  group  comprises  those 
patients  in  whom  there  is  an  inadequate 
response  to  a  thorough  medical 
management  of  symptoms  and  for  whom 
surgery  is  the  likely  alternative.  PTA  for 
this  group  of  patients  is  an  alternative  to 
surgery,  not  simply  an  addition  to 
medical  management. 

50-32.3    PERCUTANEOUS 
TRANSLUMINAL  ANGIOPLASTY 
(PTA)  IN  THE  TREATMENT  OF 
OBSTRUCTIVE  LESIONS  OF  THE 
AORTIC  ARCH  VESSELS— NOT 
COVERED 

PTA  in  the  treatment  of  obstructive 
lesions  of  the  aortic  arch  vessels, 
including  the  carotid,  subclavian,  and 
vertebral  arteries,  is  excluded  from 
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coverage.  This  treatment  is  a  relatively 
new  {Kocedure  whose  safety  and 
efficacy  has  not  yet  been  established. 

50-32.4    PERCUTANEOUS 
TRANSLUMINAL  ANGIOPLASTY 
(PTA)  IN  THE  TREATMENT  OF 
OBSTRUCTIVE  LESIONS  OF 
ARTERIOVENOUS  DIALYSIS 
FISTULAS— NOT  COVERED 

The  use  of  PTA  to  dilate  failing 
arteriovenous  dialysis  fistulas  and 
shunts  is  excluded  from  coverage.  This 
recent  application  of  PTA  has  rarely 
been  performed.  More  experience  in 
controlled  studies  is  needed  to  better 
define  the  safety  and  effectiveness  of 
this  procedure. 

50-33    UROFLOWMETRIC 
EVALUATIONS 

(Effective  for  services  performed  on 
and  after  January  1, 1980). 

Uroflowmetric  evaluations  (also 
referred  to  as  urodynamic  voiding  or 
urodynamic  flow  studies)  are  covered 
under  Medicare  for  diagnosing  various 
urological  dysfunctions,  including 
bladder  outlet  obstructions. 

50-34    OBSOLETE  OR  UNRELIABLE 
DIAGNOSTIC  TESTS 

(Effective  for  services  performed  on 
and  after  May  15, 1980). 

The  following  diagnostic  tests  should 
not  be  paid  for  routinely  becaused  they 
are  obsolete  and  have  been  replaced  by 
more  advanced  procedures.  This  listed 
tests  may  be  paid  for  only  if  the  medical 
need  for  the  procedure  is  satisfactorily 
justified  by  the  physician  who  performs 
it.  Where  a  PSRO  is  responsible  for 
reviewing  the  services  for  which 
payment  is  claimed,  the  determination 
that  satisfactory  justification  of  medical 
necessity  exists  is  the  PSRO's 
responsibility.  Where  the  services  are 
not  subject  to  PSRO  review,  the 
intermediary  or  carrier  is  responsible  for 
determining  that  satisfactory  medical 
justification  exists: 
.—amylase,  blood  isoenzymes, 

electrophoretic 
— chromiiun,  blood 
— guanase,  l)lood 
— zinc  sulphate  turbidiaty,  blood 
— skin  test,  cat  scratch  fever 
— skin  test,  lymphopathia  venereum 
— circulation  time,  one  test 
— cephalin  flocculation 
— Congo  red.  blood 
— hormones,  adrenocorticotropin 

quantitative  animal  tests 
— hormones,  adrenocorticotropin 

auantitative  bioassay 
lymol  turbidity,  blood 
— skin  test,  actinomycosis 
—skin  test,  brucellosis 
— skin  test,  psittacosis  . 


— skin  test,  trichinosis 

— calcium,  feces.  31-hour  quantiative 

— starch,  feces,  screening 

— <ijymotrypsin,  duodenal  contents 

— gastric  analysis  pepsin 

— gastric  analysis,  tubeless 

calcium  saturation  clotting  time 

—capillary  fragility  test  (Rumpel-Leede) 

— colloidal  gold 

Effective  for  services  performed  on 
and  after  July  31, 1982.  the  following 
additional  diagnostic  tests  are  added: 
— Bendien's  test  for  cancer  and 

tuberculosis 
— ^Bolen's  test  for  cancer 
— Rehfuss  test  for  gastric  acidity 

Effective  for  seivices  performed  on 
and  after  December  3, 1982,  the 
following  diagnostic  test  is  added: 
— Serum  seromucoid  assay  for  cancer 

and  other  diseases 

50-35    SWEATIEST 

(Effective  for  services  performed  on 
and  after  September  30. 1980). 

The  sweat  test  is  an  important 
diagnostic  tool  in  cystic  fibrosis  and 
may  be  covered  when  used  for  that 
piupose.  Usage  of  the  sweat  test  as  a 
predictor  of  efficacy  of  sympathectomy 
in  peripheral  vascular  disease  in 
unproven  and,  therefore,  is  not  covered. 

50-36    POSITRON  EMISSION 
TRANSVERSE  TOMOGRAPHY  (PETT) 
SCANS— NOT  OOVERED 

Positron  emission  transverse 
tomography  (PETT)  scans  are  a  new 
type  of  scanning  system  currently  in  the 
experimental  stage  of  development. 
Since  this  is  considered  an  experimental 
technology,  no  payment  may  be  made 
under  Medicare  for  such  scans. 

50-37    NONINVASIVE  TESTS  OF 
CAROTID  FUNCTION 

(Effective  for  services  performed  on 
and  after  Novei»ber  15, 1980) 

Noninvasive  tests  of  carotid  function 
aid  physicians  in  studying  and 
diagnosing  carotid  disease.  There  are  a 
variety  of  these  tests  which  measure 
various  anatomical  and  physiological 
aspects  of  carotid  function,  including 
pressure  (systolic,  diastolic,  and  pulse), 
flow,  collateral  circulation,  and 
turbulence.       I 

For  operational  purposes  it  is  useful,  to 
classify  noninvasive  tests  of  carotid 
function  into  direct  and  indirect  tests; 
the  direct  tests  examine  the  anatomy 
and  physiology  of  the  carotid  artery, 
while  the  indirtct  tests  examine 
hemodynamic  changes  in  the  disal  beds 
of  the  carotid  artery  (the  orbital  and 
cerebral  circulations). 

It  is  important  to  note  that  the  names 
of  these  tests  are  not  standardized. 


Following  are  some  of  the  acceptable 
tests,  recognizing  that  this  list  is  not 
inclusive  and  that  determinations  should 
be  made  by  local  medical  consultants: 

DIRECT  TESTS 

Carotid  Phonoangiography 

Direct  Bruit  Analysis 

Spectral  Bruit  Analysis 

Doppler  Flow  Velocity 

Ultrasound  Imaging  including  Real  Time 

B-Scan  and  Doppler  Devices 

INDIRECT  TESTS 

Periorbital  Directional  Doppler 

Ultrasonography 
Oculoplethysmography 
Ophthahnodynamometry 

50-38    ENDOTHELIAL  CELL 
PHOTOGRAPH 

(Effective  for  services  rendered  on 
and  after  August  19, 1983) 

Endothelial  cell  photography  involves 
the  use  of  a  specular  microscope  to 
determine  the  endothelial  cell  count  It 
is  used  by  ophthahnologists  as  a 
predictor  of  success  of  ocular  surgery  or 
certain  other  ocular  procedures. 
Endothelial  cell  photrgraphy  is  a 
covered  procedure  under  Medicare 
when  reasonable  and  necessary  for 
patients  who  meet  one  or  more  of  the 
following  criteria: 

1.  Have  slit  lamp  evidence  of 
endothelial  dysbt)phy  (cornea  guttata). 

2.  Have  slit  lamp  evidence  of  corneal 
edema  (unilateral  or  bilateral). 

3.  Are  about  to  undergo  a  secondary 
intraocular  lens  implantation. 

4.  Have  had  previous  intraocular 
surgery  and  require  cataract  surgery. 

5.  Are  about  to  undergo  a  surgical 
procedure  associated  with  a  higher  risk 
to  corneal  endothelium;  ie., 
phacoemulsification,  or  refractive 
surgery.  (See  §  35-54  for  excluded 
refractive  procedures^ 

6.  With  evidence  of  posterior 
polymorphous  dystrophy  of  the  cornea 
or  iridocorneal-endothelium  syndrome. 

7.  Are  about  to  be  fitted  witii 
extended  wear  contact  lenses  after 
intraocular  surgery. 

50-39    TELEPHONE  TRANSMISSION 
OF  ELECTROENCEPHALOGRAMS  ^ 

Telephone  transmission  of 
electroencephalograms  (EEGs)  is 
covered  as  a  physician's  service  or  as 
incident  to  a  physician's  service  when 
reasonable  and  necessary  for  the 
individual  patient,  under  appropriate 
circumstances.  The  service  is  safe,  and 
may  save  time  and  cost  in  sending  EEGs 
from  remote  areas  without  special 
competence  in  neurology,  neurosurgery, 
and  electroencephalography,  by 
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avoiding  the  need  to  transport  patients 
to  large  medical  centers  for  standard 
EEG  testing. 

Telephone  transmission  of  EEGs  has 
been  most  helpful  in  the  following 
clinical  situations: 

A.  Altered  consciousness,  such  as 
stuporous,  semicomatose,  or  comatose 
states; 

B.  Atypical  seizure  variants  in 
patients  experiencing  bizarre, 
disti^ssing  symptoms  as  seen  with 
"spike  and  wave  stiipor"  or  other  forms 
of  seizure  disorders; 

C.  Dia^osis  of  a  suspected 
intracranial  tumon 

D.  Head  injury,  where  a  subdural 
hematoma  may  be  identified; 

E.  Headaches  during  the  acute  phase 
where,  for  instance,  in  migraine 
syndrome,  abnormal  r6sponses  may  be 
seen. 

Telephonically  transmitted  EEGs 
should  not  be  used  for  determining 
electrical  inactivity  (i.e..  brain  death), 
because  of  unavoidable  signal 
interference. 

50-39.1    AMBULATORY 

ELECTROENCEPHALOGRAPHIC  (EEGl 
MONITORING 

(Effective  for  services  performed  on  or 
after  June  12, 1984] 

Ambulatory  or  24-hour 
electroencephalographic  (EEG) 
monitoring  is  accomplished  by  a 
cassette  recorder  that  continuously 
records  brain  wave  patterns  during  24 
hours  of  a  patienfs  routine  daily 
activities  and  sleep.  The  monitoring 
equipment  consists  of  an  electrode  set. 
preamplifiers,  and  a  cassette  recorder. 
The  electrodes  attach  to  the  scalp,  and 
their  leads  are  connected  to  a  recorder, 
usually  worn  on  a  belt. 

Ambulatory  EEG  monitoring  is  a 
diagnostic  procedure  for  patients  in 
whom  a  seizure  diathesis  is  suspected 
but  not  defined  by  history,  physical  or 
resting  EEG.  Ambulatory  EEG  can  be 
utilized  in  the  differential  diagnosis  of 
syncope  and  transient  ischemic  attacks 
if  not  elucidated  by  conventional 
shidies.  Ambulatory  EEG  should  always 
be  preceded  by  a  resting  EEG. 

Ambulatory  EEG  monitoring  is 
considered  an  established  technique 
and  covered  under  Medicare  for  the 
above  purposes. 

50-W    STEREOTAXIC  DEPTH 
ELECTRODE  IMPLANTATION 

Stereotaxic  depdi  dectrode 
implantation  ivior  to  sui^gical  treatment 
of  focal  epHepty  for  patients  who  are 
unresponsive  to  anticonvulsant 
medications  hai  been  found  boUi  safe 
and  effective  for  diagnosing  resectable 
seizure  fod  that  may  go  undetected  by 


conventional  scalp 
electroencephalographs  (EEGs). 

The  procediu>e  employs  thin  wire 
electrodes  which  are  Implanted  in  the 
brain  of  the  focal  epileptic  patient  for 
EEG  monitoring.  By  taking  several 
readings  during  seizure  activity,  the 
location  of  the  epileptic  focus  may  be 
found,  so  that  better  informed  decisions 
can  be  made  regarding  tiie  surgical 
treatment  of  persons  with  uitractable 
seizures. 

50-41    HUMAN  TUMOR  STEM  CELL 
DRUG  SENSITIVITY  ASSA.  YS 

Human  tumor  stem  cell  drug 
sensitivity  assays  involve  exposure  of 
human  tumor  stem  cell  colonies  grown 
in  tissue  culture  to  anticancer  drugs  and 
observing  for  cytotoxic  effects.  Their 
purpose  is  to  screen  potential  anticancer 
drugs  and  predict  the  effects  of  these 
drugs  on  tumors  of  individual  patients, 
to  allow  the  selection  of  ttie  most 
effective  drug  or  drugs  for  that  patient 
Human  tiunor  drug  sensitivity  assays 
are  considered  experimental,  and 
therefore,  not  covered  under  Medicare 
at  this  time. 

50-42    AMBULATORY  BLOOD 
PRESSURE  MONITORING  WITH 
FULLY  AND  SEMI-AUTOMATIC 
(PATTENT-ACnVATED)  PORTABLE 
MONITORS— NOT  COVERED 

While  ambulatoiy  blood  pressure 
monitoring  in  hypertensive  patients 
using  fully  and  semi-automatic  (patient- 
activated)  portable  monitors  is  a  safe 
and  accurate  means  of  measuring  blood 
pressure,  the  clinical  usefulness  of  the 
data  obtained  from  such  devices  is  not 
clearly  established.  Researchers  and 
clinicians  cite  the  need  for 
standardization  of  instrumentation  and 
further  study  of  this  technology  to  better 
ascertain  its  role  in  hypertensive 
therapy.  Accordingly,  program  payment 
may  not  be  made  for  the  use  of  such 
devices  at  this  time. 

50-43    DIGITAL  SUBTRACTION 
ANGIOGRAPHY 

Digital  subtraction  angiography  pSA) 
is  a  diagnostic  imaging  technique  that 
applies  computer  technology  to 
fluoroscopy  for  the  purpose  of 
visualizing  the  same  vascular  structures 
observable  with  conventional 
angiography.  Since  the  radiographic 
contrast  material  can  be  injected  into  a 
vein  rather  than  an  artery,  the  procedure 
reduces  die  risk  to  patients,  and  can  be 
done  on  an  outpatient  basis.  Conti-actors 
should  be  alert  to  possible  increases  in 
utilization  of  DSA  over  conventional 
angiographic  procedures,  as  well  as  to 
the  fact  that  ordinarily  patients  should 


not  require  inpatient  hospitalization 
solely  to  perform  the  procedure. 

Reimbursement  for  DSA  should  not 
exceed,  and  may  be  less  than,  that  being 
paid  for  conventional  angiographic 
techniques.  (See  HCFA  Pub.  14-3.  i  5242 
for  reasonable  charge  instructions.) 

50-44    BONE  (MINERAL)  DENSITY 
STUDIES 

Effective  for  services  rendered  on  or 
afier  March  4. 1983. 

Bone  (mineral)  density  studies  are 
used  to  evaluate  disease  of  bone  and/or 
the  responses  of  bone  diseases  to 
treatment  Hie  studies  assess  bone  mass 
or  density  associated  with  such  diseases 
as  osteoporosis,  osteomalacia,  and  renal 
osteodystrophy.  Various  single  or 
combined  methods  of  measiuement  may 
be  required  to:  (a)  diagnose  bone 
disease;  (b)  monitor  the  course  of  bone 
changes  with  disease  progression:  or  (c) 
monitor  the  course  of  bone  changes  witii 
therapy.  Bone  density  is  usually  studied 
by  using  photodensitometiy,  single  or 
dual  photon  absorptiometry,  or  bone 
biopsy. 

ITie  following  bone  (mineral)  density 
studies  are  covered  under  Mecficare: 

A.  Single  Photon  Absoiptiometry.—A 
non-invasive  radiological  technique  that 
measures  absorption  of  a 
monochromatic  photon  beam  by  bone 
material.  The  device  is  placed  directly 
on  the  patient  uses  a  low  dose  of 
radionuclide,  and  measures  the  mass 
absorption  efficiency  of  the  energy  used. 
It  provides  a  quantitative  measurement 
of  the  bone  mineral  of  cortical  and 
trabecular  bone,  and  is  used  in 
assessing  an  individual's  treatment 
response  at  appropriate  intervals. 

Single  photon  absorptiometry  is 
covered  under  Medicare  when  used  in 
assessing  changes  in  bone  density  of 
patients  with  osteodystrophy  or 
osteoporosis  when  performed  on  the 
same  individual  at  internals  of  6  to  12 
months. 

B.  Bone  Biopsy.— A  physiologic  test 
which  is  a  surgical,  invasive  procedure. 
A  small  sample  of  bone  (usually  from 
the  ilium)  is  removed,  generally  by  a 
biopsy  needle.  The  biopsy  sample  is 
then  examined  histologically,  and 
provides  a  qualitative  measurement  of 
the  bone  mineral  of  trabecular  bone. 
This  procedure  is  used  in  ascertaining  a 
differential  diagnosis  of  bone  disorders 
and  is  used  primarily  to  differentiate 
osteomalacia  fivm  osteoporosis. 

Bone  biopsy  is  covered  under 
Medicare  when  used  for  the  qualitative 
evaluation  of  bone  no  more  than  four 
times  per  patient  unlese  there  is  special 
special  justification  given.  When  used 
more  than  four  times  on  a  patient  bone 


Federal  Re«bter  /  VoL  54.  .No.  160  /  Monday.  August  21.  t9B9  /  Noticei 


biopsy  feavn  a  defect  ia  the  pelvis  and 
may  produce  some  patient  discomfort. 

C  PJtotodeaaitametry.—indiograptdc 
absoi|>tiametry).— A  noninvasive 
radiological  procedore  that  attempts  to 
assess  bone  mass  by  measuring  the 
opticd  density  of  extremity  radiographs 
with  a  photodensitometer,  usually  with 
a  referenoe  to  a  standard  density  wedge 
placed  on  the  Him  at  the  time  of 
ejqwsura.  This  procedure  provides  a 
quantitative  measurement  of  the  bone 
mineral  of  cortical  bone,  and  is  used  for 
monitoring  gross  bone  change. 

The  following  bone  (mineral]  density 
study  is  not  covered  under  Medicare: 

DualT^oton  Absorptiometry.— A 
noninvasive  radiological  technique  that 
measures  absoiption  of  a  dichromatic 
beam  by  bone  material.  This  procedure 
is  not  covered  under  Medicare  because 
it  is  still  considered  to  be  in  the 
investigational  stage. 

5(M5    LYMPHOCYTE  KffTOCXN 
RESPONSE  ASSAYS 

For  services  performed  on  or  after 
May  19, 1983. 

The  lymphocyte  mitogen  response 
assay  measures  the  immune  response  of 
patient  peripheral  Mood  lymphocytes.  R 
is  a  covered  test  irader  Medicare  when  it 
is  medically  necessary  to  assess 
lymphocytic  function  in  diagnosed 
immmiodefidency  diseases  and  to 
monitor  imramiotherapy. 

It  is  not  covered  when  it  is  used  to 
monitOT  the  treatment  of  cancer, 
because  its  use  for  that  purpose  is 
experimental. 

50-46    TRANSILLUMINATION  UGHT 
SCANNING.  OR 
DIAPHANOGRAPHY— NOT 
COVERED 

While  transiUuminatian  li^t 
scanrdng,  or  diapfaanography,  for  use  in 
detection  of  cancer  and  other  diseases 
of  the  breast  appears  safe,  the 
usefulness  of  this  instromentation,  when 
compared  to  existing  modes  of  cancer 
and  othw  breast  disease  detection,  hu 
not  cleariy  been  established.  Furdier 
stud^  of  this  technology  is  needed  to 
determine  iti  role  in  breast  cancer 
diagnoais.  Prapam  payment  may  not  be' 
made  for  this  procedure  at  this  time. 

50-17    CARDIOINTEGRAM  (CIG)  AS 
AN  ALTHtNATTVB  TO  STRESS  TEST 
OR  THALLIUM  STRESS  TEST— NOT 
COVEIffiD 

A  cardioiatagraB  device  oonaista  of  a 
microcompiitar  which  reoeives  oatiHit 
fromattMidardalaclrQcardioyaai 
(BCC)  and  traasiarau  it  to  praduoe  a 
grapUc  rspicsMtaU—  of  iMart 
eleotrsphyaiolo^  sigwah  Tliis 
proceduie  it  uaed  ^kaarily  as  a 


substitute  for  Exercise  Tolerance 
Testing  with  Thallium  Imaging  in 
patients  for  M^ora  a  lestiag  EKG  may  be 
inadequate  to  identify  changes 
compatible  with  coroaary  artery 
disease.  Because  tkis  device  is  still 
considered  investigational  pending 
additional  data  on  its  clinical  efficacy/ 
sensitivity  and  value  as  a  diagnostic 
tool,  program  payment  may  not  be  made 
for  its  use  at  this  thne. 

50-48    PORTABLE  HAND-HELD  X- 
RAY  INSTRUMENT 

(Effective  for  services  performed  on  or 
after  November  6. 1986.) 

llus  low  inteasiy  X-ray  imaging 
device  is  a  light  wHght  portable  hand- 
held inatniraent  u«Dg  a  low  level 
isotope  as  ita  peoatratog  energy  source. 
It  can  picture  any  part  of  the  human 
anatomy  which  can  be  inserted  in  the 
space  between  tht  energy  source  and 
the  viewing  mechanism.  The  device  can 
be  useful  in  makiag  an  immediate 
diagnosis  in  the  fallowing  settings: 
isolated  areas,  accident  scenes,  sports 
events  and  emergency  rooms.  It  is  also 
useful  in  the  following  instances  where 
fluoroscopy  would  ordinarily  be  used: 
localization  of  foreign  bodies,  selected 
surgical  procedures  and  the  evaluation 
of  premattn*  or  low  birth  weight  infants. 
The  use  of  the  poftable  hand-held  X-ray 
instrument  as  an  Imaging  device  is 
covered  under  Madicare.  It  should  be 
reimbursed  as  part  of  the  physician's 
professional  service,  and  no  additional 
charge  should  be  allowed. 

50-49    OOKOVIER  ENHANCED 
PERIMETRY 

(Effective  for  services  rendered  on  or 
after  February  15k  1984). 

CoBiputer  enhanced  perimetry 
involves  the  use  of  a  micro-computer  to 
measure  visual  sensitivity  at  preselected 
locations  in  the  visual  field.  It  is  a 
covered  service  when  used  in  assessing 
visual  fields  in  patients  with  ^auooma 
or  other  neuropathologic  defects. 

50-50    DISPLACEMENT 
CARDIOGRAPHY 

Displacement  cardiography,  including 
cardiokymography  and 
photokymography,  is  a  imninvasive 
diagnostic  test  uaied  in  evaluating 
coronary  artery  disease. 

A.  CardkA^nography.—^^SacXiw  for 
services  rendWad  on  or  after  October 
12,1988). 

Cardiokymogaaphy  is  a  covered 
service  oidy  whtn  it  is  used  as  an 
adjunct  to  electaicardiographic  stress 
testing  ia  evahMtiog  ooraaary  artery 
disease  and  oidy  virihan  the  fallowing 
clinical  indioUians  are  present 


•  For  male  patients*  typical  angina 
pectoris  or  aoniscfaendc  cheat  pain;  or 

•  For  female  patients,  angina,  either 
typical  oratypicaL 

B.  Photokymagraphf.—iM  covered. 
Photokymography  rtmabis  excluded 
from  coverage. 

50-51    DIAGNOSTIC  BREATH 
ANALYSES 

Diagnostic  breath  analyses  are  tests 
performed  to  measure  eifter  the 
hydrogen  or  carbon  iyo)dde  content  of 
the  breath  after  the  ingestion  af  certain 
compounds.  Hie  analyses  are  performed 
to  diagnose  certain  gastrointestinal 
disease  states. 

The  following  breaft  test  is  covered 

Lactose  breaA  hydtpgen  to  detect 
lactose  malabsorptioa  effective  for 
services  rendered  on  and  after  June  12, 
1984. 

The  following  breafli  tests  are 
excluded  from  coverage: 

•  Lactulose  breath  hydrogen  for 
diagnosing  small  bowel  bacterial 
overgrowth  and  measuring  small  bowel 
transit  time,  effective  for  aervices 
rendered  on  and  after  May  4, 19M. 

•  ''COi  for  diagnosing  bfle  acid 
malabsorption,  effecif  va  lor  services 
rendered  on  and  after  fane  12. 1S84. 

•  "COt  for  dij^nawng  fat 
malabsorptian,  effeclive  for  services 
rendered  on  and  after  June  12. 1964. 

50-52    SEROLOGICTESTINGFORA 
ACQUIRED  IMMUNODEHCIENCY. 
SYNDROME  (AIDS) 

(Effective  for  Services  Performed  on 
or  after  August  12. 1987.) 

Serol(^  testing  ia  employed  to  detect 
antibodies  to  the  AIDS  vinia,  which  is 
currently  identified  by  the  term  "human 
immunodeficiency  vjras  (HIV)."  The 
virus  originally  was  naraad  "human  T- 
cell  lyn^ihotropic  viau,  type  III  (HTLV- 
III),  a  term  that  remains  in  common 
usage. 

Antibodies  may  b«  detected  by  a 
variety  of  immunoaasay  techniques,  the 
most  common  being  an  eazyaM  Unked 
immunosorbent  assay  (EUSA).  When  an 
assay  is  reactive  on  initial  testing,  it 
should  be  repeated  an  the  same 
speciaaea.  A  awe  afecific  teat, 
(Western  blot,  inHBiawflaasfsrent 
assay)  is  usually  performed  loUowing 
repeatedly  reactive  ^SA  results. 

These  tests  may  lie  covered  when 
performed  to  help  determine  a  diagnosis 
for  symptomatic  paSeaitt.  Tbey  am  not 
covered  when  fenriahad  aa  partaf  a 
screening  piugiJBi  te  asyaqitoaiatic 
persons. 
NOTE;  Two  emye-Bnhad 

r  (ELBA)  teats  that 


were  condacted  on  the  aame  specimen 
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must  both  be  positive  before  Medicare 
will  cover  the  Western  blot  test 

50-53    FOOD  ALLERGY  TESTING 
AND  TREATMENT— NOT  COVERED 

(Effective  for  services  furnished  on  or 
after  October  31. 1988.) 

Effective  October  31. 1988.  sublingual 
intracutaneous  and  subcutaneous 
provocative  and  neutralization  testing 
and  neutralization  therapy  for  food 
allergies  are  excluded  from  Medicare 
coverage  because  available  evidence 
does  not  show  that  these  tests  and 
therapies  are  effective.  This  exclusion 
was  published  as  a  Final  Notice  in  the 
Fedmal  Register  on  September  29. 198& 

55    DIALYSIS  EQUIPMENT 

55-1    WATER  PURfflCATION  AND 
SOFTENING  SYSTEMS  USED  IN 
CONJUNCTION  WITH  HOME 
DIALYSIS 

A  Water  Purification  Systems. — 
Water  used  for  home  dialysis  should  be 
chemically  free  of  heavy  trace  metals 
and/or  organic  contaminants  which 
could  be  hazardous  to  the  patient  It 
should  also  be  as  free  of  bacteria  as 
possible  but  need  not  be  biologically 
sterile.  Since  die  characteristics  of 
natural  water  supplies  in  most  areas  of 
the  country  are  such  that  some  type  of 
water  purification  system  is  needed, 
such  a  system  used  in  conjunction  with 
a  home  dialysis  (either  peritoneal  or 
hemodialysis)  unit  is  covered  under 
Medicare. 

There  are  two  types  of  water 
purification  systems  which  will  satisfy 
these  requirements: 

Deionization.— The  removal  of 
organic  substances,  mineral  salts  or 
magnesium  and  calcium  (causing 
hardness),  compounds  of  fluoride  and 
chloride  from  tap  water  using  the 
process  of  filtration  and  ion  exchange; 
or 

Reverse  Osmosis.— The  process  used 
to  remove  impurities  from  tap  water 
utilizing  pressure  to  force  water  throu^ 
a  porous  membrane. 

Use  of  both  a  deionization  unit  and 
reverse  osmosis  unit  in  series, 
theoretically  to  provide  the  advantages 
of  both  systems,  has  been  determined 
medically  Unnecessary  since  either 
system  can  provide  water  which  is  both 
chemically  and  bacteriologically  pure 
enough  for  acceptable  use  in  home 
dialysis.  In  addition,  spare  deionization 
tanks  are  not  covered  since  they  are 
essentially  a  precautionary  supply 
rather  than  a  current  requirement  for 
treatment  of  the  patient 

Activated  carbon  Alters  used  as  a 
component  of  water  purification  systems 
to  remove  unsafe  concentrations  of 


chlorine  and  chloramlnes  are  covered 
when  prescribed  by  a  physician. 

B.  Water  Softening  System.— -Excepi 
as  indicated  below,  a  water  softening 
system  used  in  conjunction  with  home 
dialysis  is  excluded  from  coverage 
under  Medicare  as  not  being  reasonable 
and  necessary  within  the  meaning  of 
9  1882(a)(1)  of  the  law.  Such  a  system,  in 
conjunction  with  a  home  dialysis  unit 
does  not  adequately  remove  Uie 
hazardous  heavy  metal  contaminants 
(such  as  arsenic)  which  may  be  present 
in  trace  amounts. 

A  water  softening  system  may  be 
covered  when  used  to  pretreat  water  to 
be  purified  by  a  reverse  osmosis  (RO) 
unit  for  home  dialysis  where: 

•  The  manufacturer  of  the  RO  unit 
has  set  standards  for  the  quality  of 
water  entering  the  RO  (e.g..  the  water  to 
be  purified  by  the  RO  must  be  of  a 
certain  quality  if  the  unit  is  to  perform 
as  intended); 

•  The  patient's  water  is  demonstrated 
to  be  of  a  lesser  quality  than  required: 
and 

•  The  softener  is  used  only  to  soften 
water  entering  the  RO  unit  and  thus, 
used  only  for  dialysis.  (Hie  softener 
need  not  actually  be  built  into  the  RO 
unit  but  must  be  an  inte^  part  of  the 
dialysis  system.) 

C.  Developing  Need  When  a  Water 
Softening  System  is  Replaced  with  a 
Water  Purification  Unit  in  an  Existing 
Home  Dialysis  System.-The  medical 
necessity  of  water  purification  units 
must  be  carefully  developed  when  they 
replace  water  softening  systems  in 
existing  home  dialysis  systems.  A 
purification  system  may  be  ordered 
under  these  circumstances  for  a  number 
of  reasons.  For  example,  changes  in  the 
medical  community's  opinions  regarding 
the  quality  of  water  necessary  for  safe 
dialysis  may  lead  the  physician  to 
decide  the  quality  of  water  previously 
used  should  be  improved,  or  the  water 
quality  itself  may  have  deteriorated. 
Patients  may  have  dialyzed  using  only 
an  existing  water  softener  previous  to 
Medicare  ESRD  coverage  because  of 
inability  to  pay  for  a  purification  system. 
On  the  other  hand,  in  some  cases,  the 
installation  of  a  purification  system  is 
not  medically  necessary.  Thus,  when 
such  a  case  comes  to  your  attention,  ask 
the  physician  to  furnish  the  reason  for 
the  changes.  Supporting  documentetion. 
such  as  the  supplier's  recommendations 
or  water  analysis,  may  be  required.  All 
such  cases  should  be  reviewed  by  your 
medical  consultents. 

Cross-r^er  Intermediary  Manual. 
§8  3113,  3643  (item  Ic);  Carriers  Manual, 
SS  2100. 2100.2  2130.  2105  (item  Ic); 
Hospital  Manual.  {  235. 


55-2    PERnXEXCAPD  FILTER  SET- 
NOT  COVERED 

The  Peridex  Filter  Set  is  used  by  home 
continuous  ambulatory  peritoneal 
dialysU  (CAPD)  patients.  Hie  Peridex 
Filter  Set  is  designed  to  provide  sterile 
filtration  during  infusion  of  the  dialysis 
solution  in  a  baiefidaiy's  peritoneal 
cavity;  included  in  the  filter  set  ia  a 
bacterial  filter  designed  to  block 
peritonitis-causing  organisms  and  thus 
reduce  the  incidence  of  peritonitis. 

Based  upon  advice  of  our  medical 
consultants,  wa  have  determined  that 
the  Peridex  CAPD  FUter  Set  cannot  be 
covered  at  this  time  by  Medicare 
because  it  has  not  yet  been  shown  to  be 
safe  and  effective  in  preventing 
peritonitis. 

55-3    ULTRAFILTRATION  MONITOR 

(Effective  for  services  performed  on 
and  after  July  11. 1983.) 

The  Ultrafiltration  Monitor  is 
designed  to  reduce  the  clinical  risks  of 
overfiltration  and  underfiltration  during 
hemodialysis.  Overfilbation  is  the 
removal  of  too  much  fluid  from  body 
tissues  and  underfiltration  is  removal  of 
too  littie  fluid. 

Covered:  Ultrafiltration  and 
ultrafiltration  monitoring  as  a 
component  of  hemodialysis  has  an 
established  and  critical  role  in 
mainteining  the  well-being  of  ESRD 
patients  and  is  a  covered  service.  The 
Ultrafiltration  Monitor  is  covered  under 
the  Medicare  program  when  it  is  used  to 
calculate  fluid  rates  for  those  recipients 
who  present  difficult  fluid  management 
problems.  Determine  die  medical 
necessity  of  this  device  on  a  case-by- 
case  basis. 

Not  Covered:  Ultrafiltration, 
independent  of  conventional  dialysis,  is 
considered  experimenteL  and 
technology  exclusively  designed  for  this 
purpose  is  not  covered  under  Medicare. 

60-3    WHITE  CANE  FOR  USB  BY  A 
BLIND  PERSON-NOT  COVERED 

A  white  cane  for  use  by  a  blind 
person  is  more  in  the  nature  of  an 
identifying  and  self-help  device  radier 
than  an  item  which  makes  a  meaningful 
contribution  in  the  treatment  of  an 
illness  or  injury. 

60-4    HOME  USE  OF  OXYGEN 

A.  Ce/iera/-Medicfu«  coverage  of 
home  oxygen  and  oxygen  equipment 
under  the  durable  medteal  equipment 
benefit  (|  1861(s)(e))  will  be  considered 
reasonable  and  necessaiy  only  few 
patients  with  significant  hypoxemia  ¥iho 
meet  the  medical  documentetion. 
laboratory  evidence  and  health 
conditions  specified  in  subsections  B.  C 
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and  O.  This  MCtion  also  includes  gpecid 
coverage  criteria  for  portable  oxygen 
systems  in  subsection  E.  Special 
requirements  for  patients  already 
covered  under  a  program  of  home 
oxygen  dierapy  as  of  September  sa 
1985.  are  described  in  si^section  P. 
Finally,  a  statement  on  the  absence  of 
coverage  of  tlra  piofiesBlonal  services  of 
a  respiratory  therapist  under  tiie  DME 
benefit  is  inctnded  in  subsection  G. 

B.  Medical  Documentation, — Initial 
claims  for  oxygen  services  mvst  include 
a  short  written  statement  from  tfie 
attencHng  i^iysician  inificating  that  other 
forms  of  treatment  (e.g.,  medical  and 
physical  therapy  directed  at  secretions, 
bronchospasm  and  infection)  have  been 
tried,  have  not  been  sofficiendy 
successful  and  oxygen  therapy  is  still 
required.  Whde  ^re  is  no  substitute  for 
oxygen  therapy,  it  is  appropriate  that 
eadi  parent  shoidd  receive  optimum 
therapy  before  long-term  home  oxygen 
therapy  is  ordered. 

Initial  claims  for  oxygen  services 
ouist  also  be  sopported  by  medical 
documentation  (separate  documentation 
where  electronic  billing  is  used),  such  as 
a  prescription,  written  by  tfie  patient's 
attending  physician  who  has  recently 
examined  the  patient  (notmally  within  a 
month  of  the  start  of  ttierapy)  that 
specifies: 

•  A  dia^iosis  of  the  disease  requiring 

home  use  of  oxmen; 

•  The  oxygen  flow  rate;  osid 
NOTE:  AM  cbims  with  flow  rates  of 

more  than  2  Uters  per  minute  naat  be 
reviewed  by  a  carrier'a  medical  staff 
befbre  paymeot  can  be  made. 

•  An  estiflsate  of  the  bequency. 
duration  of  use  (e«..  2  liters  per  minute. 
10  minuts  per  hour,  12-hours  a  day)  and 
duration  of  need  {e^,  Smooths  or 
lifetine). 

NOTE:  A  prescription  ibr  "Oxygen 
PRN"  or  "Oxygen  as  needed"  does  not 
meet  this  last  requirement  Neither 
provides  any  basis  for  determining  if  the 
amount  of  osqrgen  is  reasonable  and 
necessary  for  tfie  patient 

The  attending  physician  may  also 
specify  the  type  of  oxygen  delivery 
system  to  be  used  (Le.,  gas,  liquid,  ot 
coDoentrator).  If  the  type  of  system  is 
specified,  then  the  medical  reasons  for 
selecting  that  system  over  the 
alternative  systems  must  also  be 

specified. 
New  medical  doctufiaitatioa  written 

by  the  patient's  atteofiting  physician 
must  be  sdboMtted  to  the  carrier  in 
supfMUt  ^  jvviaad  oxyfen  reqairements 
when  tfasre  has  beeo  a  change  in  the 
patient's  coaditian  and  need  for  oxygen 
therapy. 

-Carriers  are  lequired  to  conduct 
periodic,  coodnuing  medical  necessity 


review  on  patients  tihose  coiKhtions 
warrant  tlmM  reviews  and  on  patients 
widi  indefinite  or  extended  periods  of 
necessity  as  described  in  Cairiers 
Manual.  Part  3.  f  4ia5.2a  Where 
indicated,  carriers  nsay  also  request 
documentation  of  the  results  of  a  repeat 
arterial  bkwd  gas  or  oximetry  study. 
(See  sirfnection  C.) 

C.  Laboratory  Evitkace.— Initial 
claims  for  oxygen  tler^y  must  also 
inclade  the  results  of  a  blood  gas  study 
that  has  been  orderod  and  evaluated  by 
the  attenting  physician.  This  will  asaally 
be  in  die  form  of  a  measurement  of  the 
partial  pressnre  of  ocygen  (POZ)  in 
arterial  blood.  (See  Carriers  Manual, 
Part  3,  S  2070.1  for  iastmctians  on 
clinical  laboratory  tests.)  A 
measurement  of  arterial  oxygen 
saturation  obtained  by  ear  or  pulse 
oximetry,  however,  will  also  be 
acceptable  when  otdered  and  evaluated 
by  the  attending  physician  and 
performed  under  his  or  her  supervision 
or  when  performed  by  a  qualified 
provider  or  supplier  of  laboratory 
services.  A  UtJE  supplier  will  not  be 
considered  a  qualified  provider  or 
supplier  of  laboratory  services  for 
purposes  of  these  ^lidelioes.  The 
coiuiitions  under  which  the  laboratory 
tests  are  performed  must  be  specified  in 
writing  and  submitted  with  the  initial 
claim,  i.e,  at  rest,  while  sleei«\g,  while 
exercising,  on  room  air,  or  if  while  on 
oxygen,  the  amount,  body  position 
during  testing,  and  similar  information 
necessary  for  intei|»eting  the  evidence 
as  specified  by  the  carrier. 

The  preferred  sources  of  laboiatoiy 
evidence  are  existftag  jriiysidan  and/or 
hospital  records  that  reflect  the  patient's 
mescal  condition.  Since  it  is  expected 
that  virtually  all  patients  who  qualify  for 
home  oxygen  coverage  for  the  first  time 
under  these  guidelines  would  have 
recently  been  discharged  from  a  hospital 
where  they  submitted  to  arterial  blood 
gas  tests,  the  earner  should  request  that 
such  test  results  be  submitted  in  support 
of  their  initial  claims  for  home  oxygen.  If 
more  than  one  arterial  blood  gas  test  is 
performed  during  the  patient's  hospital 
stay,  the  test  result  obtained  closest  to 
the  hospital  disclwrge  date  would  be  the 
best  evidence  of  the  need  for  home 
oxygen  therapy.  Carriers  may  accept  an 
attending  phyiidtn's  statement  of 
recent  hoi^ital  test  results  for  a 
particular  patienti  where  appropriate,  in 
lien  of  oopies  of  actual  hospital  records. 
Subsequent  blood  gas  tests  that  appear 
to  duplicate  the  hospital  test  (e.g..  where 
there  is  no  reasoo  to  believe  the 
patient's  ooaditifm  may  have  changed] 
should  be  denied  as  not  medically 
reasonable  and  necessary. 


A  repeat  arterial  Mood  gas  or 
oximetry  stody  will  noittaUy  be 
necessary  only  where  evidence 
indicates  Uiat  an  oxygen  recipient  has 
undergone  a  major  diange  relevant  to 
home  use  of  oxygen.  For  exampie.  if  the 
carrier  has  reason  to  believe  that  there 
has  beoi  a  major  change  in  the  patient's 
physical  condition  (eg.,  where  there  has 
been  a  significant  increase  in  the 
amount  of  oxygen  billed  on  a  mondily 
basis)  it  may  atk  for  documentation  of 
the  results  of  another  bkxxi  gas  or 
oximetry  study. 

D.  Health  Conditiom^-Coven^  is 
available  for  patients  with  significant 
hypoxemia  in  the  dirortc  staWe  state  if: 
(1)  the  attending  physician  has 
determined  that  die  patient  has  a  health 
condition  outlined  in  subsection  D.l,  (2) 
the  patient  meets  6»e  l^ood  gas  evidence 
requirements  specified  In  subsection 
D.3,  and  (3)  the  patient  has 
appropriately  tried  other  alternative 
treatment  measares  without  comidete 
success.  (See  subsectiaB  Bl.) 

1.  Conditions  for  Wbicb  Oxygen 
Therapy  May  Be  Coveted. — 

•  A  severe  lung  disease,  SBch  as 
chronic  obstructive  pulmonary  disease, 
diffuse  interstitial  luag  disease,  whether 
of  known  or  unknown  etiology:  cystic 
fibrosis  broou^ectasis;  widespread 
pulmonary  neoplasm;  or 

•  Hypoxia-related  qnnptoms  or 
findings  that  might  be  expected  to 
improve  with  oxygen  therapy.  Examples 
of  these  symptoms  and  findings  are 
pulmonary  hypertensim,  recurring 
congestive  heart  faikine  due  to  cbonic 
cor  pulmonale,  erythrocytoois, 
impairment  of  the  cogBltive  process, 
nocturnal  restlessness  and  morning 
headache. 

2.  Conditions  for  Which  Oxygen 
Therapy  Is  Not  Covered.— 

•  An^na  pectoris  ia  the  absence  of 
hypoxemia.  This  condition  is  generally 
not  the  result  of  a  low  oxygen  level  in 
the  blood  and  these  ate  other  preferred 
treatments. 

•  Breathlessness  without  0(V 
pulmonale  or  evidence  of  hypoxemia. 
Although  intermUtent  oxygen  use  is 
sometimes  prescribed  to  relieve  thi» 
condition,  it  is  potentially  harmful  and 

psychologically  addioUng. 

•  Severe  peripheral  vascular  disease 

resulting  in  clinically  evident 
desaturation  in  one  «r  mm  extremities. 
There  is  no  evidence  that  increased  POi 
will  inptove  the  oxy|eMflion  of  tissues 
with  in^aifed  oirculiltiaa. 

•  Terminal  Uhiessos  that  do  not  affect 

the  lungs. 

3.  Covered  Shod  Cos  Values.— i£  the 
patirat  has  a  conditien  epedfiod  in 
subsection  D.I..  the  caxiier  most  review 
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the  medical  docimMatatian  and 
labotatMy  cvideaee  that  has  bees 
submitted  lot  a  papttcalar  patieal  fsoc 
■absectioos  B  Md  C)  and  dctetmine  if 
coverage  is  aviulaUe  mder  one  of  the 
three  group  cafi^ories  oatlbied  below. 

a.  Groty  1—Exo^t  aa  modified  ia 
subsection  d,  coverage  ia  provided  for 
patients  with  signfficant  hypoxemia 
evidenced  by  aay  of  the  foUowiBA; 

(1)  An  arterial  POk  at  OK  below  55  mm 
Hg,  or  an  arterial  axygen  saturation  at 
or  below  88  percent,  taken  at  test, 
breathing  room  air. 

(2)  An  arterial  POk  at  or  below  55  mm 
Hig,  or  an  arterial  oxygen  satoration  at 
or  bdow  88  percent,  taken  during  sleep 
for  a  patient  who  demonstrates  an 
arterial  PO^  at  or  above  56  mm  Hg.  or  an 
arterial  Qxygea  saturation  at  at  above  88 
percent,  while  awake;  or  a  greater  than 
normal  fall  in  oxygen  level  during  sleep 
(a  decrease  in  arterial  PQt  mote  fhui  10 
mm  Hg,  or  decrease  hi  arterial  oxygen 
saturation  more  tfian  5  percent] 
associated  with  symptoms  or  signs 
reasonably  attributeble  to  hypoxemia 
(e.g.,  impairment  of  cognitive  processes 
and  nocturnal  resflessness  or  insomnia]. 
In  either  of  diese  cases,  coverage  is 
providled  only  for  noctamal  rue  of 
oxygen. 

(3J  An  arterial  POi  at  or  below  55  mm 
Hg  or  Off  arterial  oxygen  saturation  at  or 
below  88  percent  taken  durfng  exercise 
for  a  patient  who  demonstrates  on 
arterial  PQi  at  or  above  56  mm  Hg,  or  an 
arterial  oxygen  satmvtion  at  or  above  89 
perc«it  (hiring  Ae  day  while  at  rest  In 
this  case,  soppleraeiital  oxygen  is 
Provided  for  </tirn9  ereicne  if  Aere  is 
evidence  the  Bse  of  oxygen  hnproves  Ae 
hypoxemia  Aat  was  dcmuustfated 
during  exercise  when  Ae  patient  was 
breathing  room  air. 

b.  Group  //.—Except  as  modified  in 
subsection  d,  coverage  is  availalrfelbr 
patients  whose  arteriiri  POt  is  S»-«9  mm 
Hg  or  whose  wicrial  blood  oxygen 
saturation  is  88  pcrceaC,  ^  Aere  is 
evidence  of: 

(1)  Dependent  edema  reronthw 
ooBgestive  heart  faftsre; 

(2)  "P"  polmonale  onEKG  (P  wave 
greater  diaB  3  nan  hi  slaadaid  leads  D. 
UI,orAVF);ar 

(3)  Eiythracythemia  wiA  a  hematocrit 
greater  than  SB  perocnL 

c.GnmpUL—BxteplmtaoaBedin 
subsectioD  d,  csarieia  maat  ap|rfy  a 
rebnttaUe  prenaaption  Aat  a  hcaae 
program  of  ooqfgen  uae  is  not  Bwdically 

neceseary  fee  patieali  with  arterial  POk 
levels  st  or  above  80  mos  Hg^  or  artatiol 
blood  ojqfiaa  sataiatioa  at  or  above  98 
pencaL  In  Older  far  daiote  ii  lUa 
category  to  be  reimbutsed;  ths 


rebattal  of  Ifais  pccsaa^itioa  and  grant 
specific  approval  of  tlK  dahas.  it  ia 
expected  that  vety  few  rlnlMi  iiIITIl 
apptoved  far  cavcraBB  in  this  catBaoty. 
d.  Variable  Factors  That  Mar  Affect 
Blood  Gas  Valaes.-4a  levfewing 
arterial  POb  fagds  aad  Aa  arterial 


review  any 


oxygen  aaluiatiun  pcreenlagea  specified 
in  subaecboaa  D.  3.  a.  b  and  c  the 
carrisf'a  nedica]  staff  HUBt  take  hilo 
acooant  variations  in  eaygoi 
measuremente  that  nsoy  resah  from  fodi 
factors  as  Ae  patient'a  ago,  the  attit^Btf 
level  or  Ae  patfanrs  decreased  oxygen 
casryfag  capmAy. 

E.  ibrtoWe  Qrjsen  Systea7»^-A 
patient  Bieeting  the  teqnineBeata 
specified  below  may  qnaUfy  far 
coverage  of  a  portable  mgrgen  aystsm 
ei  Aer  (1]  by  itaelf  at;  |Q  to  caa^enKat 
astetionny  oxygen  ^steaL  A  portable 
oxygsB  system  is  covBced  far  a 
particular  patienk  ilb 

•  The  claira  meeto  Ae  lequtreaKBte 
specified  in  sabaediooa  A-0;  as 
appropriate;  and 

*  The  medical  documentatioa 
hicludes  a  description  of  Ae  activities  or 
exercise  routine  (e.g.,  nmnim^  ^q^ 
frequency  of  ambulation)  Aat  Ae 
patient  oadertakes  on  a  legriar  basts, 
and  Aat  reqairea  the  portable  system  fa 
the  home.  The  dmaanntatjoa  most 
describe  Ae  medical  Accapeutic 

purpose  to  be  served  by  Ae  portable 
system  that  cannot  be  net  by  a 
stationary  lyitenL 

F.  Atf/eate  Coveted  Uader  a  Ptognan 
of  Home  Oxygen  at  of  Sep^nbo'atK 
1M5.-Palfanto  who  have  already  been 
detennfaaed  by  the  canter  to  be  covered 
under  a  program  of  hoow  axygen  (dther 
for  stationary  am/ portafafa  systems  or 

.  just  a  statfanaiy  system)  aa  of 
Septeosber  3a  1985^  mast  meet  the 
fottowfag  requiieiaente  m  order  to 
coitfmue  to  received  coverage  after  that 
date: 

1.  Medkol  Need  Already 
Eaieblialtedr-'Vihen  the  carrier  has 
already  received  docmnentation  of  the 
medical  need  for  oxygen  services  for 
such  patients,  as  spe^fied  in 
suboectioBa  A-E,  new  docaaKBtetion  is 
not  required  regardlesa  of  when  the 
existing  docuoientetiaa  was  safaaiitted. 
However,  Ae  petieni's  r«ui— ii»g  ^eed 
for  oxygen  services  mast  be  periodiGally 
verified  aa  ^ecified  ia  Carriers  Mamial. 
Part3,|410&2. 

2.  Medical  Need  Not  EataUished.— 
Where  docomentatian  of  Ae  medical 
need  for  oxygen  services  for  such 
patienta,  as  specified  ia  sabeectioiH  A- 
E,  has  not  submitted  to  Ae  appropriate 
carrier,  Ae  foBowlng  provlniimf  wUl 
apply: 

a.  UptoOetaber  U  ma— The  caitfer 
wilieemfaaetoi 


sendees  fandshed  q»  to  Octabsr  1. 18W 
Dtafag  this  124MB*  pace  pofiod,  Ae 
carrier  wiM  GoatiHBe  to  apply  Ae  locai 
reqairemeBto  ui  effacf  befaie  October  I, 
1986  and  w^  contiaae  to  vcrtfy  Ae 
patient's  medBcal  weed  for  oxygen 
services  aooordfag  to  Ae  review 
procedures  deacribed  fa  Carriers 
Manual,  PaH  ^  f  tm&l, 

b.  AfierOctoberl,  /MR— Except  as 
provided  fa  subsectiaB  c  the  carrier  wiS 
not  reimburse  for  oxygm  services 
furnished  later  than  Octaberl.  1986 
unless: 

*  Ae  documentation  spediled  fa 
subsections  A-g  ia  submitted  to  the 
caiiiei,  and 

*  Ae  carrier  makes  a  determfaatioB 
Aat  Ae  oxygen  services  are  covered. 

c  Exception. — if  Ae  patient  does  not 
meet  Ae  criteria  specked  m  subsections 
A-^  Ae  ccurier  reimbvnaa  faroo^gon 
services  furnished  after  Oetobn  1, 1988 
ordyiL 

*  Tliae  is  a  "^^^irsl  risk  that  the 
patient's  condition  could  be  complicated 
by  his  withdrawal  from  oxygen  (ag. 
where  the  patieot  has  a  phyohokgiGal 
dependence  on  oxygen)  and  Ae 
attending  physician  rmt^ti^t  that  there 
is  a  continaing  medical  need  far  the 
patient  to  receive  oxygen;  aad 

*  Hie  carrier  makes  a  detecminatfaB 
Aat  Ae  s^vices  ore  covered. 

G.  Respiratory  Tbaapista.—' 
Bespiratory  therapisto' sorvicee  are  ao« 
covered  ander  Ae  proviaiona  far 
coverage  of  oxyg^  services  nndet  the 
Part  B  duraUe  medical  eqaipoMot 
benefit  as  oatlfaed  above.  This  botefit 
provides  for  coverage  of  home  use  of 
oxygen  and  oxygen  eqi^Bseat  but  doe* 
not  mdade  a  professiaiial  coaqxment  in 
Ae  dehvery  <A  such  servicco. 

Cross-Refer  Intermediary  Mannal 
Part  3,  §S  3113ff;  Carrien  MamaL  Part 

3,  s§2ioo%Seo-a 

80-5    POWER-OPERATED  VEHICLES 
THAT  MAY  BE  USED  AS 
WHEELCHAIRS 

Power-operated  vehicles  that  may  be 
appropriately  used  as  wheelchairs  are 
covered  under  Ae  durable  medical 
equ^xnent  provision. 

These  vehicfas  have  been 
approprtateiy  used  m  Ae  faane  setting 
for  vocational  refaafaAkktation  aad  to 
improve  Ae  ability  of  chnnieally 
disabled  pctaona  to  cope  wiA  n 
doBipstir,  vocatfamidad  social 
activities.  They  HMQr  be  oavered  if  a 
wheekkair  is  medicany  nsrossaiji  aad 
the  patient  is  ambfa  to  ^Mrate  a 
whrtlrhaii'  manoally. 

A  specialist  fa  pfayaical  medidna, 
orthopedic  otageiy,  Beaofagy,  or 
riieumatofagy  nw 
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evaluation  of  the  patient's  medical  and 
physical  condition  and  a  prescription  for 
the  vehicle  to  assure  that  the  patient 
requires  the  vehicle  and  is  capable  of 
using  it  safely.  Where  an  intermediary 
determines  that  such  a  specialist  is  not 
reasonably  accessible,  e.g.,  more  than  1 
day's  round  trip  from  the  beneficiary's 
home,  or  the  patient's  condition 
preclude*  such  travel,  a  prescription 
from  the  beneficiary's  physician  is 
acceptable. 

The  intermediary's  medical  staff 
reviews  all  claims  for  a  power-operated 
vehicle,  including  the  specialists'  or 
other  physicians'  prescriptions  and 
evaluations  of  the  patient's  medical  and 
physical  conditions,  to  insure  that  all 
coverage  requirements  are  met. 

Cross-refer.  Intermediary  Manual, 
Part  3. 1 3643;  see  wheelchairs  in  §  60-9. 

60-e    SPECIALLY  SIZED 
WHEELCHAIRS 

Payment  may  be  made  for  a  specially 
sized  wheelchair  even  tiiough  it  is  more 
expensive  than  a  standard  wheelchair. 
For  example,  a  narrow  wheelchair  may 
be  required  because  of  the  narrow 
doorways  of  a  patient's  home  or 
because  of  a  patient's  slender  build. 
Such  difference  in  the  size  of  the 
wheelchair  from  the  standard  model  is 
not  considered  a  deluxe  feature. 

A  physician's  certification  or 
prescription  that  a  special  size  is  needed 
is  not  required  where  you  can  determine 
from  the  information  in  file  or  other 
sources  that  a  specially  sized 
wheelchair  (rather  than  a  standard  one) 
is  needed  to  accommodate  the 
wheelchair  to  the  place  of  use  or  the 
physical  size  of  the  patient. 

"To  determine  the  reasonable  charge  in 
these  cases,  use  the  criteria  set  out  in 
Carriers  Manual,  SS  5022,  5022.1,  5200, 
and  5205,  as  necessary. 

Cross-refer  Intermediary  Manual, 
§  5  3113.2C,  3642.1,  3643  (item  3); 
Carriers  Manual,  SS  2100.2c  2105. 
4105.2,  5107;  Hospital  Manual,  SS  235.2c, 
420.1  (item  13]. 

60-7    SELF-CONTAINED  PACEMAKER 
MONITORS 

Self-contained  pacemaker  monitors 
are  accepted  devices  for  monitoring 
cardiac  pacemakers.  Accordingly, 
program  payment  may  be  made  for  the 
rental  or  pim:hase  of  either  of  the 
following  pacemaker  monitors  when  it  is 
prescribed  by  a  physician  for  a  patient 
with  a  cardiac  pacemaker 

A  Digitial  Electronic  Pacemaker 
Monitor— Tids  device  provides  the 
patient  with  an  instantaneous  digital 
readout  of  his  pacemaker  pulse  rate.  Use 
of  this  device  does  not  involve 
professional  services4intil  there  has 


been  a  change  of  five  pulses  (or  more] 
per  minute  above  or  below  the  initial 
rate  of  the  pacemaker  when  such 
change  occurs,  the  patient  contacts  his 
physician. 

B.  Audible/Visible  Signal  Pacemaker 
Monitor.— This  device  produces  an 
audible  and  visible  signal  which 
indicates  the  pacenaker  rate.  Use  of  this 
device  does  not  involve  professional 
services  until  a  change  occurs  in  these 
signals;  at  such  time,  the  patient 
contacts  his  physician. 

NOTE:  The  design  of  the  self- 
contained  pacemaker  monitor  makes  it 
possible  for  the  patient  to  monitor  his 
pacemaker  periodically  and  minimizes 
the  need  for  regular  visits  to  the 
outpatient  department  of  the  provider. 

llierefore,  documentation  of  the 
medical  necessity  for  pacemaker 
evaluation  in  the  outpatient  department 
of  the  provider  should  be  obtained 
where  such  evaluation  is  employed  in 
addition  to  the  seV-contained 
pacemaker  monitor  used  by  the  patient 
in  his  home. 

Cross-refer  S  59-1. 

60-8    SEAT  LIFT 


Reimbursement  may  be  made  for  the 
rental  or  purchaso  of  a  medically 
necessary  seat  lift  when  prescribed  by  a 
physician  for  a  patient  with  severe 
artiiritis  of  the  hip  or  knee  and  patients 
with  muscular  dystrophy  or  other 
neuromuscular  diseases  when  it  has 
been  determined  the  patient  can  benefit 
therapeutically  from  use  of  the  device. 
In  establishing  medical  necessity  for  the 
seat  lift,  the  evidence  must  show  that 
the  item  is  included  in  the  physician's 
course  of  treabnent.  that  it  is  likely  to 
effect  improvement,  or  arrest  or  retard 
deterioration  in  the  patient's  condition, 
and  that  the  severity  of  the  condition  is 
such  that  the  alternative  would  be  chair 
or  bed  confinemeoit. 

Coverage  of  seat  lifts  is  limited  to 
those  types  which  operate  smoothly,  can 
be  conti-olled  by  the  patient,  and 
effectively  assist  a  patient  in  standing 
up  and  sitting  down  without  other 
assistance.  Excluded  from  coverage  is 
the  type  of  lift  which  operates  by  a 
spring  release  mechanism  with  a 
sudden,  catapult'like  motion  and  jolts 
the  patient  from  a  seated  to  a  standing 
position.  Limit  the  payment  for  units 
which  incorporate  a  recliner  feature 
along  with  the  sfat  lift  to  the  amount 
payable  for  a  seat  lift  without  this 
feature. 
Cross  Refer  Carriers  Manual,  S  5107. 

60-0    DURABLE  MEDICAL 
EQUIPMENT  RBFERENCE  LIST. 

The  durable  medical  equipment 
^ME)  list '«^ich  follows  is  designed  to 


facilitate  youf  procesittg  of  DME  claims. 
This  section  is  designed  to  be  used  as  a 
quick  reference  tool  for  determining  the 
coverage  status  of  certain  pieces  of  DME 
and  especially  for  those  items  which  are 
commonly  referred  to  by  both  brand  and 
generic  names.  The  information 
contained  herein  is  applicable  (where 
appropriate]  to  all  DKC  coverage 
determinations  discussed  in  the  DME 
portion  of  this  manual  The  list  is 
organized  into  two  columns.  The  first 
column  lists  alphabetically  various 
generic  categories  of  equipment  on 
which  national  coverage  decisions  have 
been  made  by  HCFA;  and  the  second 
column  notes  the  coverage  status  of 
each  equipment  category. 

In  the  case  of  equipment  categories 
that  have  been  determined  by  HCFA  to 
be  covered  under  the  DME  benefit,  the 
list  outiines  the  conditions  of  coverage 
that  must  be  met  if  payment  is  to  be 
allowed  for  the  rental  or  purchase  of  the 
DME  by  a  particular  patient,  or  cross- 
refers  to  another  section  of  the  manual 
where  the  applicable  coverage  criteria 
are  described  in  more  detail  With 
respect  to  equipment  categories  that 
cannot  be  covered  as  DME,  the  list 
includes  a  brief  explanation  of  why  the 
equipment  is  not  covered.  This  DME  list 
will  be  updated  periodically  to  reflect 
any  additional  national  coverage 
decisions  that  HCFA  may  make  with 
regard  to  other  categories  of  equipment. 
When  you  receive  a  claim  for  an  item 
of  equipment  which  does  not  appear  to 
fall  logically  into  any  of  the  generic 
categories  listed,  you  have  the  autiiority 
and  responsibility  for  deciding  whether 
those  items  are  covered  under  the  DME 
benefit.  These  decisions  must  be  made 
by  each  contractor  based  on  the  advice 
of  its  medical  consultants,  taking  into 
account: 

•  The  general  DME  coverage 
instructions  in  the  Carriers  Manual. 
S  2100ff  and  Intermediary  Manual 

S  3113ff  (see  below  for  brief  summary]; 

•  Whetiier  tiie  item  has  been 
approved  for  marketing  by  the  Food  and 
Drug  Administi-ation  (FDA)  (see  Carriers 
Manual  S  2303.1  and  Intermediary 
Manual  S  3151.1]  and  is  otherwise 
generally  considered  to  be  safe  and 
effective  for  the  purpose  intended;  and 

•  Whether  the  item  is  reasonable  and 
necessary  for  the  individual  patient. 

As  provided  in  th«  Carriers  Manual 
S  2100.1.  and  Intermediary  Manual 
S  3113.1.  the  term  DME  is  defined  as 
equipment  which 

•  Can  withstand  repeated  use;  Id., 
could  normally  be  rented,  and  useld  by 
siiccessive  patients; 

•  Is  primarily  and  customtfify  used  to 
serve  a  medical  puibose; 
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f96ff9 


Pads,  and  Mtttresset  and  Umta 


AirCiMnen 

Air  CondWonere 

Aitemating  Pressim 
WoolPadi. 

AudWe/VhW,  SigntI  P««„*«  Monitor 

AugnwntaBiw  CowwMiluiiion  Devte> 

Bathtub  una 

Battitub  Seats. 


6MdB«l_ 


Bed  Baths  (home  type) ~ """' 

Bed  Litter  (bed  elevator)  o»  the  Act™ 
Bedboardi 

Bed  pens  (autodavsMe  hoepitai'type)' 
BedSideRtfs.  ^^ 


B«adHjunger  (powwr  or  menul)"..     " 

Beds-OsdHsting 

Bidet  Tom  Seet ~~     ;™ 

Btood  Gluooee  Anetyzsr-AeOectanoe  Colorimeler.. 

Blood  Glucoae  Mcnltnr  

Bralle  Teaching  Texts ~ 

Canee • " 

Carafes „ 

Cathelera ~'" 1" 

Commodaa ~~"  ' 


Communlcetor 

Continuous  Passive  Motion  (ci>M)  Devices.. 


Continuous  Positive  Ainway  Pressuie  (CPAP)., 

Crutches 

Cushion  Lift  Power  Seat. 


DahwnldHiers  (room  or  central  healing  system  type) 

"•?rS»  »*««~«  <««andard  and  pulsed  wave  ^). 
Digital  Electronic  Pacemaker  MonittTlZ™™., 

Disposable  Sheets  and  Bags 

Elastic  Stockings. Z71 

Electric  Air  Cleaners IIZ'ZZ. 

Electric  Hospital  Beds ~ 

Electrostatic  Machines !„~"Z'     Z 

Elevators "^ 

Emessis  Basins^ ™  „ '_ 

Esophageal  Dilator ™    '  _I 

Exereiae Equipment ~~"~ 

Fabric  Supports  


Face  Masks  (cnygen).. 
Face  Masks  (surgual). 
Ftowmetor., 


FhikSc  Breathing  Asaister.. 
Ponnentalton  Device . 


Gel  Ftolation  Pads  and  MatHenes"! 
Grab  Bars. 


Heet  and  Massage  Foam  Cushion  pidT 
Heating  and  CooCng  Plants- 


HeatLamps- 


Hoapital  Beds. 
Hot  Packs. 


^^imidWerB  (OKyger^ __;'    " 

Hjw^dWerMrPom  or  cen>sl  healing  »i/miii't»m. 


Inkaton  Pumps. 


CmmaggSIUut 


Ha 


^S^STSS  ^JVZi  ^iSss?  r^ii"*" « '"w  o»e»S 

^ssL'tiS'sSJysisr^siSoS^  »*'*"  ■ 

(See  SeW^ortalnedPKseriSwMonttor)^^^^^^^^^ '**•*'*** 
(See  Oommunicelor.) 

D«g^KX«-ort  or  oonversenoe  IISH^  hnjlsnlc  equips 

(See  HoapM  Beds.  |eO-1&) 

OergHwl .  hoepw  be*  comlort  or  oorwenlence  item:  not  primarily  me*ii  h  nalura  ^ 

^|V-*stlMionel  equipment:  Insppro^ 
(Bee  losei  sealB.) 

P«V-««aullable  lor  home  use  (See  180-11.) 

S??*^  jff?*^  "**"<""''"  "O"*""**  (See  i  80-11.) 

oevered  If  petienrs  condMton  Impsim  antrtaten  (See  j  80-a.) 

Dyy::<wireuset^<Sipo,ableeupp»(iia8l(n)o«theAct). 
CwersdHpaUanlisconinedlobedortoom. 

Notr  Tiie  term  "room  oondned"  means  that  the  oeflenre  eanakm  b  aiirh  »^  ■....^^  »_ 

medtoaRv  «nn».»i.y«.  .^^  tv, --■     .vtJ^^  .    rr*'*"*  ■  ■*"  «"*  leevlng  tie  room 

IZ^^'jrnr"""'-''^  "* '^"'"""'J  o<  bathroom  tadWIes  amm^  wnAi  w^  h«  » fmrior  ki  ■ 
222?*^  HoejBver.  confinement  of  a  petleni  to  this  home^T^sTeSMraSwe  i^ V 

Dwjy-eonversenoe  Hem:  not  primarily  medteal  in  nature  fl  1 861  (n)  o(  «w  Act). 

^nsSy'T^^SSir^irL''^ 

ii^ooS^Trts^        sTeTir^psrysii^^ 

2»verod  »  patient's  conrttlon  knpefcs  smbulaBoa 
(See  Seat  Ufls.) 

25=3SSS?iSCL^^ 

(See  Self-Conlakied  Pacemaker  MonNor.) 
De|V-nonreusable  (ispoeable  aupptes  (S  1861(n)  o<  the  Act). 
Oernj-rwrirewabje  supply;  not  reniai-lype  Heme  ({ 1 861  (n)  of  the  Act). 
^ny-(SeeAlraeeners.)(!1881(n)oflheAcO. 
(See  Hoepital  Beds  (See  1 80-18.) 

D«V-^?^^jlC»•*»•  and  Air  CondittonerB.)  (5 1861(n)  of  the  Act). 
o*V-«nwnienoe  item:  not  primarihr  medteel  m  nelure  (f  I86l(n)  of  the  AcO. 

g^T'S!!!!!?!!^-^""''*'''*^  '~*=*  *"  "**• « '«»i<")  of  the  Act). 

D«;v-phy*aan  inslnnani;  ^appropriate  lor  patient  use. 
Dwv-nolprimarily  medteal  in  nature  (|  1861(n)  of  the  Act). 

Sl2l?Jri!iI!l!?!."***^'  '^  '«'«»»^W)«  »«"  » 1861(n)  of  the  Act). 
Covered  M  oxygen  is  covered  (See  i  60-4.) 

()eny-nonreusable  deposable  Hems  (S  1861(n)  of  the  AcO. 

(See  Mednal  Oxygen  Regulators.) 

(See  IPPB  Macftnes.) 

(See  Healing  Pads.) 

(SeeAKematlng  Pressure  Psds  and  Mattresses.) 

DSt^S?ital22l2ri??!2?''  "y^T  "■>?»  » ^«i  W  «« 1882(a)(6)  of  the  Acq. 
osry-no«pr1marlymedteat  In  natoe:  personal  oomtan  Mam  (i  I861(i4  and  1862(a)(n  af»e  Acfl. 

^SliriS?!fSl'J2r!?'  »«afr  de>sm.ines  pettent^  medkaJ^oondwSn  is  onetor  whki.  the 
^.;gg??^°*'*^'".*^'°^P»«'w«"a  pad  is  therapeutlcesy  effective.  w -no,  we 

^^SilT%^^!!!^TS!l*J!T^  ^ ''**'"'*^  f"^*  "«**'  «««0"  *  one  lor  which  the 
^^apijtoibwofheatlnthelomtofaheatlamplstherapeulicallyeffed^  »".  wr  w«cn  me 

(See  Heating  Pads.) 
(See  Oiygsn  HumhMlsrs.) 

Pa»y-nonrausable»w>ly;hygisnlcllem(il86l(n)of1heAca. 
"•nuSS^aySBTailW^X^  an  entsra.  or  pareraers. 
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DURABLE  MEOtCAL  EoutPMEMT  Refb^encc  LiST— Continued 


miMtora  (hypodtmic  jsl  pranura  powered  dswicM  for 


IPPQMKNnM.. 

«on  Lungik 

MgXIng  Nt. 


LambaWooiPMi 


•ii»typ««) 

M89MO0  D<viCO>  •<•<>• 

ItatlraM ............— .■■•■•. 


MkIciI  OxygMn  Ragulilore . 
MoMt  Qartnric  CMr . — 


Coverage  Status 


Deny— ^ectiveness  not  adequately  denxmstreted. 

Covered  «  patienf  i  iMity  to  t)re*"t»  is  serverty  impaired. 

(See  VentHatore.) 

(t  tMl(n)  o(  ttw  Ad). 


Deny   fUee 

(SM|ao-i«.) 


NeiMlare 

OadWing  BmH — 
OwartMd  TaUee  — 
OaygM—. 


OwyQen  Humidifiers.. 


Oxygen  ReguMore  (MedtoaQ.. 
Ox^^en  Tenia  •• 


.Karelin  Balh  UnHB  (PoftMaU. 
ParaMIn  BaVi  Units  (Standard). 
Parellel  Bare.„ 


Patient  Lifts.. 


.)(|18B1(n)of«wAcl). 


Deny— pereonal  contort  Naiw;  not  prtwarty  medtoal  in  nature  (H IWIW  wd  1982W(B)  of  the  ACQ. 
CD««ad  orty  «lMm  ImpM  toad  la  lawfcaNy  nsceisaiy  (Separate  Charge  for  reptacemeK  nnnress 

should  not  be  Mi«ad  wtiare  toapiM  tad  wMh  maMraae  la  rented.)  (See  <«>-ia) 
Covered  if  padents  «bility  to  breathe  is  severely  impaired  (See  9  60-4.) 
(SeeRoangCta**.) 
(See  Wltaalelwiri  (ptwer  opereted» 
Covered  for  oartam  «ondntona  (See  f  35-77.) 
CDverad  «  pattenra  abMy  to  tireeihe  la  severely  Impaired. 

Dmiy    iiiinmuiwl  ajuM'*"*   letwmp'leH  for  *"»"*  <"*■ 

Deny-convenie(wellem;notpilmBrilymedtes4lnnBtWB(J18ei(n)oflheAct). 

Cmered  >  9m  oxyfan  tvs  taen  prescalbed  tor  use  m  uunnectton  with  medeally  necessary  durable 

medical equpmem (Sees 60-4.)  ^     _.    -. 

Coeared  R  a  medWI  homidNtar  has  been  prescribed  for  use  m  connection  w»h  medkafly  neoeesaor 

durable  medical  equipment  tor  purposes  ofmuisuizkig  oxygen  (See  S60-4J    I 

(See  Medfcal  Oxygaii  ReguMore.) 
(9set<P-4.) 

fSee  ^ortoWe  Parson  Baft  Unra.)  ' 

Deny    mattolional  equipment;  Inaijpropriate  lor  hoftw  use.  ^     -.     ^    • 

Owil    euppcjrt  exeitise  equipment;  primarily  tor  mstltuBonal  use;  In  the  home  setbng  other  devices  (e^)., 

a  aelw)  satMy  tie  paHenf  s  need.  . 

Covered  If  oon»act4f  s  madUl  staff  determines  patients  oon<«tlon  Is  such  1h«l  periodic  movement  is 

neoeesary  to  eltoet  impiwement  or  to  arrest  or  retard  deterioratioo  in  his  condlion. 
covered  for  mobiWIng  resplrBtory  tract  secretions  m  patients  with  chronic  obstructive  lung  disease. 

chronic  bronehilia.  or  eiifihysema.  when  patient  or  operator  of  powered  percussor  has  received 

Hjpwpitrte  trainiiv  by  a  physician  or  therapist,  and  no  one  competent  to  administer  manual  therapy  is 


Portable  Oxygen  Systems: 

1.  Regulated  (adiuatabia  Itow  reto). 
Z  neaal  (toe  reia  not  adlfiiMtM^ . 
I  ^SlMn  DIM  IXMS » M....... 


Portable  Whiripool  Pumps 

Postural  Drainage  Boards  condition.. 

Prsset  Portable  Oxygen  Units 

Pressure  Laotarda  — ^ 

Pulae  TacitoiawBf..-«.«— «.-««.. 


QuadCanea - 

Raiaed  Toilet  Seats  ......■■- 

ReMectance  Culmimelers. 
Respiratora  _........«........-. 

Rolling  Chaire  ............«-.■-. 


Covered  under  the  eondittons  specified  m  560-*.  Refer  an  claims  to  meefcal  st«  tor  th«  detennination. 
Oeny-eme^iency.  Urst-aid.  or  precaufionary  equipment  essentially  not  Iherapeufc  in  "ature^^^ 
Covered  when  the  patient  has  undergone  a  successful  trial  period  of  paraffin  therapy  d™f»5L5X  " 
physician  and  thi  paflenTs  condition  la  expected  to  be  relieved  by  long  term  use  of  thw  modahty. 
Oeny-envlronmonW  control  equipment;  not  primarily  medical  in  nature  (8 1881(11)  ofttie  Act). 
Deny-not  primarily  medical  m  nature;  pereonal  comfort  itema  (H  1861(n)  and  1862(aN6)  ol  «»  Act). 

Covered  «  patient  las  a  chronic  pulmonary.  ^ 

Deny— emergency,  first-aid,  or  precautionary  equipment  essentially  not  therapeutic  in  nature. 

Deny-nonreusable  simply,  not  rental-type  item  Bie61<n)ol»e  Act).  ^^      

Oeny-not  reasonjtte  or  neceaaaiy  tor  roonlloring  pglae  ol  homabound  pstanteiim  ar  wl»w<  a  oaittac 

peoamaiiar.  j 

Deny-Convenienoa  Item;  hygienic  equipment  not  primarily  medical  in  nature  (S  iSeitin)  of  »e  AcO- 

(See  Blood  Glucoea  Analyzers.) 
..  (See  Ventilators.)  ^^  .  .^._.  .    . 

-  Covered  if  the  cortractor's  madtoal  staff  delamiines  that  the  patients  condiUw  »  mKttlMVmnmi 


Safety  Roller.. 
Sauna  Baths.. 
Seet  Ufl 


medteai  need  lor  Ws  item  and  it  has  been  preecribed  by  the  patient's  physician  in  lieu  o»  awtaaid^ 
those  roOdboul  ohaire  having  castere  of  at  least  5  inches  n  daiMSsr  ana 


Salt-Contained  Paoamaker  Monitor.. 
SHz  Bath 


Spare  Tanks  of  Oxygen— 
Speech  Teectw^  Machine.. 

SMnviy  Elevatora 

Standhg  Table 


Suction  Machine. 


Support  Hoee 

Surgicsi  Lsggings  .......»*- 

Telsphofto  Alert  Sytama» 


Telephone  Arma. 
ToM) 


spedfksaRy  desiywd  to  meet  the  needs  of  ■.  Injured,  or  othenvise  impaired  '«*«*f*p»7*2;^ 
denied  lor  the  w«e  range  of  chaire  with  amaller  castere  as  are  found  in  genaral  use  whoreaa,  oisoee. 

and  insmuttons  tor  many  purposes  not  relMted  to  the  care  or  treatment  of  II  or  miured  persons.  Tiso 

type  is  not  primvUy  medicsl  in  nature.  (S  1W1(n)  of  the  Act). 

Deny-not  pnmarifc  medk^al  b«  nature;  personal  comfort  items  (M  I861(n)  and  (1862(aM6)  of  »e  Act). 
Covered  under  the  condMons  ^Mcilied  in  §80-8.  Reter  aH  to  medical  strfi  for  tl*i  defw"*)**"; 
Covered  when  prescribed  by  a  phyaidan  tor  a  patient  wHh  a  cardiac  pacemaker  (see  H6»-1C  and  eO-7). 

Covered  il  the  co«lractor-s  inedk:al  staff  detormlnes  patient  has  an  infection  or  InMy  «■«•?< 
and  the  Sem  l«s  been  preecribed  by  the  paHenf  s  physician  as  a  part  of  his  planned 
treatment  in  the  padenfa  home.  | 

Dany-oonvenienaa  or  pracauttanaiy  supply.  I 

Deny-educatian  aquipaMnf;  not  printMily  laetfcsl  in  nature  (t  1861(n)  o«  the  AdQ. 

Dany-KSea  Elevalorsj  (I  laSKn)  of  UN  Act). 

Oeny-conMraanoa  itom;  not  ponarily  Medot  m  nature  (S  I861{n)  of  the  Act). . 

Ttiaee  pecka  M  oowred  4aidar  »e  a«ne  condWons  as  a  healing  pad  (See  Heating  Pads.) 

Covered  H  the  coatractor-s  medieal  staff  datonjinas  that  the  macttna  spedfied  in  the  ciaire 
required  and  appropriato  tor  Heare  eaa  aSlwut  todmtaal  or  protoastonal  sups»v«» 

Deny  (See  Fabric  S«pporti».  (•  1M1M  of  the  Acq 

Pent    wiiwwrts  smplF  nnl  ii  's'  'ir  ' —  fy^ft ^ "^ ^"^  ^ 

DenyHheee  are.emergenoy  luaiaBiifcsinai  syatoma  and  do  not  aeme  a  «a«nea«c  or 


k»  natore  (i  I86l(n)  o(  Me  Act). 
tflMHitaltheAct). 
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Durable  Medical  Equipment  Reference  Lwr-Confinued 


Traction  Equipment. 
Trapeze  Bare 


TreadmMExerdae. 
tMravtotolCabbwt. 


Urinals  (autodavaUa  hospital  type). 
Vapomara -IIL_.!__.l. 


Walws 

Waterand  Pressure  Pads  andMMesses" 
Wrraolchalrs . „_._ 


Oomagt  Sialua 


*»»2**n»«eer  operated)  and  wheek*alre  wtt  <«w 
specMH  features. 


MNripool  Bath  Equipment- 


VyNripooi  Pumps.. 
White  Cane 


60-11    HOME  BLOOD  GLUCOSE 
MONITORS 

There  are  several  different  types  of 
blood  glucose  monitors  which  use 
reflectance  meters  to  determine  blood 
glucose  levels.  Medicare  coverage  of 
these  devices  varies,  both  with  respect 
to  the  type  of  device  and  the  medical 
condition  of  the  patient  for  whom  the 
device  is  prescribed. 

Reflectance  colorimeter  devices  used 
for  measuring  blood  glucose  levels  in 
clinical  settings  are  not  covered  as 
durable  medical  equipment  for  use  in 
the  home,  because  their  need  for 
frequent  professional  recalibration 
makes  them  unsuitable  for  home  use. 
However,  some  types  of  blood  glucose 
monitors  which  use  a  reflectance  meter 
specifically  designed  for  home  use  by 
diabetic  patients  may  be  covered  as 
durable  medical  equipment,  subject  to 
the  conditions  and  limitations  described 
below. 

Blood  glucose  monitors  are  meter 
devices  which  "read"  color  changes 
produced  on  specially-treated  reagent 
strips  by  glucose  concentrations  in  the 
patient's  blood.  The  patient,  using  a 
disposable  sterile  lancet,  draws  a  drop 
of  blood,  places  it  on  a  reagent  strip  and. 
following  instructions  which  may  vary 
with  the  device  used,  inserts  it  into  the 
device  to  obtain  a  reading.  Lancets, 
reagent  strips  and  other  supplies 
necessary  fw  the  proper  functioning  of 


offliSsr^brSL^IJgS^ 

**•■■"  tor  aawctea  pesante  wHh  ganerabad  inaBUMite  o^a^^  i^bm  ^,i ,  ■  .    ..  .. 

Covered  »  patient  is  bed  oonflned  -n-m-. 

Cwared  Npaltent  haa  a  naplMory  aneaa. 

fcH.  tM!!^!!!!TJ^I!S!!Z!'1S!^J!T^  ■*«*  '•***•  <»—^  ^  «*«»*: 

•■•we  oonsequem  to  chronic  obebucOve  pubnonwy  dteaMi    ■    ■   ■  «"ww. 

praeaure  typea.  '  ^^ 

Q>y»dlt^paliarif  s  conatlen  Irwpaira  awbJaSon  (See  §60-15). 
<^**AllamMr^nra8sure  Pads  and  Mattresaea.) 

C^TSSL^Jam^  "!!?*?*'  •»  •  whasichair  and  aai  to  wnMrMMM  « 
££d  i?5Sr.2Sfi^J!5S'"  T!**'  "™«*«ton  sinoe  payment  tor  «teap«M  IM 

^'SSS.^ttllS  jy*'*?^.*^-'*'  •  «««*>"  for  whteh  the  whktiool  batti  can  to  exped 

DenyHSee  Portabte  Whirlpool  Pumpsj 
OenjMSee  160-3.) 


al 


(See 

Kito 
auch 


refer  oWm  to 


Ae  device  are  also  covered  for  patients 
for  whom  the  device  is  indicated.  Home 
blood  glucose  monitors  enable  certain 
patients  to  better  control  their  blood 
glucose  levels  by  frequently  checking 
and  appropriately  contacting  their 
attending  physician  for  advice  and 
treatmenL  Studies  indicate  that  the 
patient's  ability  to  carefully  follow 
proper  procedures  is  critical  to  obtaining 
satisfactory  results  with  these  devices. 
In  addition,  the  cost  of  the  devices,  with 
their  supplies,  limits  economical  use  to 
patients  who  must  make  frequent  checks 
of  their  blood  glucose  levels. 
Accordingly,  coverage  of  home  blood 
glucose  monitors  is  limited  to  patients 
meeting  the  following  conditions: 

•  The  patient  must  be  an  insulin- 
treated  diabetic; 

•  There  must  be  documentation  by  a 
physician  of  poor  diabetic  control  i.e., 
—widely  fluctuating  blood  sugars  before 

meal  tfane; 
^frequent  episodes  of  insulin  reactions; 
or 

— evidence  of  frequent  significant 
ketosis; 

•  The  patient's  physician  states  that 
the  patient  is  capable  of  being  trained  to 
use  the  particular  device  prescribed  in 
an  appropriate  manner.  In  some  cases, 
the  patient  may  not  be  able  to  perform 
this  function,  but  a  responsible  family 
member  can  be  trained  to  use  die 
equipment  and  monitor  the  patient  to 


assure  diat  the  intended  effect  is 
achieved  This  is  permissible  if  the 
record  is  properly  docimiented  by  the 
patient's  pliysician;  and 

•  The  device  is  designed  for  home 
rather  than  clinical  use. 

The  following  devices  are  covered  on 
or  after  December  26, 1984. 

There  is  also  a  blood  glucose 
monitoring  system  designed  especially 
for  use  by  those  with  visual 
impairments.  The  monitors  used  in  such 
systems  are  identical  in  terms  of 
reliability  and  sensitivity  to  the 
standard  blood  glucose  monitors 
described  above.  They  differ  by  having 
such  features  as  voice  synthesizers, 
automatic  timers,  and  specially  designed 
arrangements  of  supplies  and  materials 
to  enable  the  visually-impaired  to  use 
the  equipment  without  assistance. 

These  special  blood  glucose 
monitoring  systems  are  covered  under 
Medicare  if  die  following  conditions  are 
met: 

*  Tlie  patient  and  device  meet  the 
four  conditions  listed  above  for 
coverage  of  standard  home  blood 
glucose  monitors;  and 

•  The  patient's  physician  certifies 
that  he  or  she  has  a  visual  impairment 
severe  enough  to  require  use  of  this 
special  monitoring  system. 

The  additional  features  and 
equipment  of  these  special  systems 
justify  a  highm  reimbursement  amount 
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Aan  allowed  for  standard  blood  gti 
monitora.  Separately  identify  claims  for 
audi  devices  and  establish  a  separate 
letuibttrseiBent  auiuunt  for  them.  For 
thoa*  cairiait  using  HCPCS.  the 
ptofduw  code  and  defisMiaa  im 
EOe09-^lood  Glucose  Monitor— with 
special  fisatures  (e.g..  voice  syntiiesizers. 
automatic  timer,  etc.). 

60-14    INFUSION  PUMPS 

The  following  indications  for 
treatment  using  infusion  pumps  are 
coverad  uadar  Madicare: 

A.  Extarnol  lafrnkm  Puapt. 

(Effective  for  services  performed  on  or 
after  9/26/84.) 

1.  Iron  A>i«0Jur<9— Whea  used  in  the 
adaainiatFation  of  daferocaaina  for  the 
tiMlaant  of  acBle  taon  polagniiie  and 
iron  overload,  only  external  infbsion 
pomps  arc  covered. 

2.  Thromboembolic  Disease— "When 
uaad  in  the  adadnistnlkin  of  iMperin  far 
the  treatment  of  thromboembolic 
(fiaease  and/or  pubnanaiy  embollBm. 
only  axtamal  inhiaioa  pumpe  used  io  an 
iaatitiitiaaBl  settiBgaie  covered. 

(NOTE:  For  end-state  renal  disease 
patients,  see  60-1.) 

(Effective  for  services  performed  on  or 
after  1/29/85.) 

3.  chemotherapy  for  Liver  Cancer— 
The  external  cfaemodieFapy  infaakm 
pump  is  covered  wben  need  in  the 
treatannt  of  piimwy  hepatooeUalar 
carcinoma  or  colorectal  cancer  where 
this  diaeeen  ia  aaneectable  or  e^ere  the 
patient  refuses  surgical  exristoii  of  the 
tumor. 

(Effective  for  aeiTioes  petfbnMd  oo  or 
after  4/22/8&) 

i.AlarphineforintniciabieCamxt 
AiiVi— Morphine  infiisiaB  via  an  external 
infiuion  pvap  ia  covered  when  need  in 
the  b^atment  of  intractable  pein  caaeed 
by  cancer  (in  either  en  inpatient  or 
outpatient  aettint.  indeding  a  hospice). 
Other  esea  of  asUafnal  inniBion  poB^M 
are  covend  if  the  oontractar's  nwdicnl 
staff  vwifiea  the  iqiprapriatoness  of  the 
theffl^ty  and  of  the  praacribed  peey  Cor 
the  hulividaal  patiant 
B.  ImpkuUabie  Lafimoa  Pamipe. 
(Effective  for  aeryicea  peiionaed  on  or 
after  9/26/84.) 

Cbeaiotherapy  for  Liver  Copcer^—Tbe 
implantable  infusion  pump  is  covered 
for  intra-artedal  ki&mioa  of  5-FUdR  for 
the  treatment  of  liver  cancer  for  patieate 
with  primary  hepatoceDular  carrinnma 
or  Duke's  Class  D  colorectal  cancer,  in 
whom  the  matastasea  are  limited  to  the 
liver,  and  where  (1)  the  disease  ia 
unresectable  or  (2)  where  the  patient 
refuses  surgical  of  the  tuuMV. 

NOTE:  Payment  may  alao  be  Bade  lor 
dn^  necessary  for  the  efiaclive  use  of 
the  pump,  aa  loiv  aa  the  drvg  being  aaed 


with  te  poev  ia  itaiOf  reeeonable  and 
necessaiy  lor  the  patient's  treatment 

The  following  indications  for 
treatment  using  infation  pumps  are  not 
covered  under  Medicare: 

A.  ExtemU  lofmiffn  Pumps 
(Effective  for  seivfcea  performed  on  or 

after  lj28lK.) 

Diabelea— The  use  of  as  external 
infiiaion  pump  for  ds  sabcutaneoea 
infaakm  of  insulin  ia  the  treatment  of 
diabetes  is  not  covered. 

B.  Implantable  Infusion  Pump 
(Effective  for  aervioea  performed  on  or 

after  9/28/M.) 

Thromboembolic  Disease. — 
Acoording  to  the  Public  Health  Service, 
there  is  InsufEcient  published  clinical 
data  to  support  tlie  safety  and 
effettiveneaa  of  the  heparin  implanteble 
pump.  Therefore,  the  use  of  an 
implantable  jpfymin*  pump  for  infusion 
of  heparin  in  the  treetment  of  recurrent 
thromboembolic  ^eeeee  ia  not  covered. 

Other  uses  of  the  implanted  infusion 
pomp  are  currently  under  investigation 
by  the  Public  Health  Service  and  would 
still  be  considered  experimental,  and 
therefore  not  covered  under  Medicare. 


60-15    SAFETY  ROLLER 

(Effective  for  clahns  adjudicated  on  or 
after  6/3/85.) 

"Safety  roller"  ia  die  generic  name 
applied  to  devices  for  patients  who 
cannot  use  standard  wdweled  walkers. 
They  may  be  appropriate,  and  tberefne 
covered,  for  aooe  patients  who  are 
obese,  have  severs  neurohigicel 
disorders,  or  restricted  uae  of  one  hand, 
which  makea  it  iniposaible  to  use  a 
wheeled  «valker  ttot  does  not  have  ^bte 
sophiatiGated  braUng  ayatem  fbond  on 
safety  rollers. 

In  order  to  aasure  that  payment  is  not 
made  for  a  safety  foUer  wdien  e  lees 
expensive  standard  wheeled  walker 
would  satisfy  the  patient'a  medical 
needs,  carriers  will  refer  safety  roller 
claims  to  their  medical  oonaultanta.  The 
medical  consohanl  will  detemioe 
whether  some  or  ail  of  dw  feebnes 
provided  in  a  safety  roller  are 
neoeseary,  and  therefore  covered  and 
reimbursable.  If  it  i*  detennined  that  the 
patient  could  uae  a  standard  wheeled 
walker,  the  charge  for  the  safefy  rotter 
will  be  rediioed  to  the  charge  of  a 
standard  wheeled  walker. 

Some  obeeepeienta  who  could  nse  a 
standard  wheeled  walker  if  their  weight 
did  not  exceed  th«  walker's  strength  and 
stability  liaits  can  have  U  reiaforaed 
and  ito  wheel  baae  expanded.  Such 
modificationa  are  routine  mechanifal 
adjuatflMata  and  Juatify  a  modente 
surcharge.  In  thaas  cases  the  canier  will 
reduce  the  charge  for  the  aafoty  roller  to 
the  chaiys  for  thn  standard  wheeled 


walker  plus  the  surcharge  for 
modifications. 

In  the  case  of  patients  with  medical 
documentation  showing  severe 
neurological  disordera  or  itsslricted  uee 
of  one  hand  which  makes  it  impossible 
for  them  to  use  a  wheeled  walker  Uiat 
does  not  have  a  sophisticated  braking 
system,  a  reasonable  charge  for  the 
safety  roller  may  be  detBrmined  without 
relating  it  to  the  reasonable  charge  for  a 
standard  wheeled  walker.  (Such 
reasonable  charge.should  be  devefoped 
in  accordance  with  the  histructions  in 
Medicare  Carriers  Manual  S§  5010  and 
5205.) 

Cross  Refer  Carriers  Manval 
a  ZlOOff.,  9  00-9. 

60-16    LYMPHEDEMA  PUMPS. 

Non-segmental  lymphedema  pumps 
are  currently  covered  under  the 
Medicare  program.  Effective  for  services 
rendered  on  or  after  September  19, 1986 
segmental  lymphedema  pmnpa  will  also 
become  a  covered  Medicare  item. 
Lymphedema  is  the  swelling  of 
subcutaneous  tissues  in  an  affected  ■ 
body  part  due  to  the  accumulation  of 
excessive  lymph  fhrid.  It  is  a  relatively 
uncommon,  chronic  condition  which 
may  be  due  to  many  causes;  e.g., 
surgical  removal  of  lymph  nodes,  post« 
radiation  ftbrosis,  scarring  of  Ijrmphatic 
channels  onset  of  puberty  (Milroy's 
Disease],  congenital  anomalies,  etc. 

Both  the  segmental  and  non-segmental 
type  pumps  are  appropriate  for  use  in 
the  home  for  the  treatment  of  intractable 
lymphedema  of  the  extremities. 
However,  they  may  be  covered  only  as  a 
prescription  item  with  appropriate 
physician  ovenight:  Le..  physician 
evaluation  of  the  patiaat's  condition  to 
determine  medical  necessify  of  the 
device,  and  suitable  instructioo  in  the 
.    operation  of  the  machine  as  to  the 
pressure  to  be  used  and  the  frequency 
and  duration  of  uae. 
Cross  Refer  i  60-0. 

60-17    CONTINUOUBPOSmVE 
AIRWAY  PRESSURE  (CPAP) 

(Effective  for  Claiaae  Adjudicated  on 
aiKi  After  lanuary  12, 1967.) 

CPAP  is  a  non-invasive  technique  for 
providing  low  levels  of  air  presaure  from 
a  How  generator,  vm  •  noee  aiask. 
thrott^  die  nans.  The  puipoee  is  to 
prevent  the  a^lepee  ef  the 
oropharyngeal  walla  and  the  obstraction 
of  airflow  during  sleap.  which  oocars  in 
obatructive  aleep  epaae  (OSA).  The 
diagnoais  of  OSA  i«(piitci 
docamentatton  of  at  baet  30  epieodes  of 
apnea,  ea^  lasting  a,MiBi— sofy^ 
seconds,  dettag  %^  l^oon  of  lacaded 
slee|».  The  aee  ef  CPAP  ia  coveeed  I 
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Medicare  when  vaad  fo  adA  [ 
with  modeiatear  jevceeOSAfori 
surgery  is  a  Uorfp  aflsnuitiae  la  (SAP. 

hutial  cUbbb  anet  be  adverted  by 
medical  documentation  (aeparete 
documeatatioa  wbeee  dbcahtunc  Aiitimg 
is  need),  BOEhaa  efaaoodptian  wiitlEB 
by  the  pelient'a  atlet^m^  phynicin.  that 
specifies: 

A  diagnosis  of  moderate  or  aevere 
obatructive  aleep  apnea,  and 

Sui^Biy  Is  a  litel^  alternative. 

The  claim  must  adso  certify  that  the 
fWi/'iimnn^afjpp  Ba|^)ui'*i»w  s  lihfanrwiii  of 
OSA  (descdbed  above)  is  available. 

Cross  Kefex:  IBD-IL 

60-16    HOSPITAL  SQIS 

A.  General  Tlegyirements  for 
Coverage  of  Hospital  Beds.— A 
physician's  prescr^tion.  and  sudi 
additional  documentation  as  the 
contractora'  medical  staffs  may  consider 
necessary,  induifii^  medical  records 
and  physicians'  repoita.  must  eslabliA 
the  medical  necesilty  for  a  hospital  bed 
due  to  one  Of  the  folovniQ  reasons: 

•  "Hie  patient's  comStion  requires 
positioning  oTIhe  bodsr;  e.g.,  to  alleviate 
pain,  promote  good  body  aKgnmeirt, 
prevent  contractures,  avoid  respiiaiury 
infections,  m  ways  not  feasible  in  an 
ordinaiy  bed;  tjr 

•  Tne  petienfe  comjtition  requires 
special  attachmento  that  cannot  be  fixed 
and  ueed  «n  en  ordinaiy  bed. 

B.  flfcyafCMm'e  Pneeenpiioa, — ^Hie 
physfcicHaTs  preecTlpgoR,  whtdi  nmet 
accompeny  ■die  hutial  dam,  end 
supptemeneng  dooonentatien  when 
required,  must  estabMsh  Aat  a  hoqiitel 
bed  IS  medicafly  neoeesaiy.  IF  flie  stated 
reason  for  ^  need  for  a  hoB]Btal  bed  is 
the  patienrfs  condliian  reqtdres 
poRtioniRg,  the  pieeuiptioH  or  egwi 
documentation  nwi  describe  the 
medical  conditim,  «-g.,  car^c  dieeeee, 
chrome  c^fltraotive  poinKmwy  ifiaeaee, 
quadri^egta  or  paraplegia,  and  fdse  file 
sevarify  and  frequency  of  Ihe  eymptums 
of  the  condi^en,  <hat  neoeBBllBtes  a 
hoepital  bed  for  poei  Boring. 

If  the  Mated  reason  for  reqairii^  a 
hospital  bed  is  tin  pafient'e  oondition 


poescriptfonnaat  deecribe  the  pafiearfs 
coBiAliuii  and  spedfy  Ae  altochneBts 
Uiat  wqujio  a  heepltal  bed. 

C.  Variable  Height  Feature.— tn'^tt^ 
docuwnted  caees.  Im  eantrBctonr 
— ''TnlsteflsmnjdfiiaiirtiM  Ibele 
variable  hei#l  fertuR  of  a  beapilel  bed, 
approved  foreoaeaeeander  subaec«en 
Aehove.i8i 


height  fealwe  10  aeeist  Ibe  patient  to 
ambulate  by  enabling  tiie  patient  to 
place  his  or  her  feet  OH  Ae  floor  wMe 
sitting  on  Am  edge  «f  tie  bed: 

•  Severe  canHee  ooaiiiUuiis.  For  those 
cai>£ac  pafieeta  wbo  ere  alUe  to  leave 
bed,  hot  who  mnst  areid  the  strahitif 
'Iwnpin^  up  or  ifown; 

•  Spinetl  oord  iiijuiles.  indutfing 
quadrv^egic  and  panpiegic  patients, 
multiple  liBib  amputee  and  stir^e 
paltients.  For  those  patients  who  are  aHe 
to  liauafei  from  bed  lo  a  wheeldiair, 
wrai  or  wiTImilt  help,  or 

•  Other  severely  deblUlaling  dneaaes 
and  coniBtions.  if  the  variable  hel^t 
feature  is  required  to  assist  fte  patient 
to  ambulate. 

D.  Electric  Powered  Hospital  Bed 
Adjustments.— f^Bttiic  powered 
acQustiiients  to  lower  and  raise  head  and 
foot  may  be  covered  when  the 
contractor's  medical  stdf  detemnnea 
that  the  patienf  s  condition  requires 
frequeut  diange  in  bo^y  position  and/ar 
there  may  be  an  Immolate  need  fur  a 
chai^ge  in  poaifian  (Le..  no  del^  can  be 
tolerated)  and  Ihe  patient  can  operate 
the  controls  and  cause  the  adjuatments. 
Exceptions  xa^  be  made  to  ^a»  laat 
requirement  in  case  of  spinal  card  Injuiy 
and  brain  Hamj^o(<  patients. 

E.  SideRaJls. — If  ^e  patient'j 
condition  requires  bed  aide  raflg.  they 

can  be  covered  udien  an  inl^ral  part  oC 
or  an  accessory  to,  a  hoepital  bfld 

Cross  relec  Caixteis  Manual.  £  .5015.4. 
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65-1    HYDROPHILlC  CONTACT 
LENSES 


TIa 


Hydnqdahc  contact  foaaeB  are 
eyeglasses  within  the  tUBmtm%  (A  the 
eniaasanta  Sli62(aK7)ef  ibeJawend 
soareaot  cowered  ei^wn  used  m  the 
taeataaent  of  nondieeasad  eyes  wilh 
spherical  ametroiAAa,  refractive 
astigraatiara,  and/«r  comeai 
aetigmatiaBL  I^yment  aaay  be  made 
under  Ibe  peoathetic  device  benefit, 
however,  far  hydnglMfic  oontact  lemes 
v*eB  preecrfoed  for  en  epb^ic  patient 

Coatractora  are  atitiioined  to  accept 
an  FDA  leMer  of  approval  or  ether  FDA 
pubMied  meterid  as  evidence  of  FDA 
approval. 

(See  (45-7  for  coverage  of  a 
hydrophjtiu  lens  as  a  Mrtieu!  bandage.) 

Cross-refer:  Intermediary  Manari, 
S9  3110.S,  niO.4. 9191,  and  S1S7; 
Carriers  Manoal,  {f  tlSO,  232D;  fhnpital 
MenuaL  H  ZZB^.  228.«,  28D.1  and  200.7. 

65-2    iiLBCTBICAL  CONTINENCE 
AID-^NOr  COVBRB) 

An  tliMiluul  uuiMiituue  aid  ta  a 
device  oonsisflng  of  a  pinefic  xfag. 
mddediMa  iM  shape  effOepatienfs 


anal  canal,  wnch  contaun  two 
implauleu  euiJli  udes  ^nil  are  connected 
by  a  ware  to  a  erad  portable  generator. 
An  neiJiKpUl  uuiunt  is  produced  width 
stuBBiaies  flie  anal  nniscdatuie  to  canae 
a  uonli  action  edEBdent  to  hdid  the  piog 
m  wtnie  aflowiiig  flie  paUeul  to 
ambulate  vriftool  incontinence. 

Bectrical  continence  aids  are  in  the 
expenraentel  sti^  iX  develupmeift  and 
there  is  no  vafid  adentific 
documentation  of  (heir  effeLUweaess  nnd 
safety.  Therefore,  thcj  are  not  covered 
under  Medicare  siuue  they  tiHiiiml  be 
considered  to  be  leasuiiafale  and 
neceseaty  tor  the  treatment  of  an  IBness 
or  injury  or  to  inqyrove  tiie  f  unutiouing  df 
a  malf  omed  body  member  as  required 
byflBeaCeMljofftelaw. 

•S-^    SCLERALSHELL 

Scleral  shell  (or  shield)  is  a  catchall 
■eiiH  for  ntierent  fypuaof  hardedeiel 
oanted  lenses. 

A  sderal  shell  fits  over  the  entire 
exposed  SBifaoe  (tf  the  eye  as  igpoaad 
to  a  corneal  contact  lens  which  covers 
only  the  ceutial  non^wnte  ana 
enciuuipassuig  the  pnpfl  «nd  his.  Where 
an  eye  has  been  rendered 'dghtleBS  and 
shnudcen  by  inflaamiatoiy  <fiseeee.  a 
SQern  efieH  mey.  aniui^g  tnher  udngs, 
obviate  the  need  for  euigiud  enndeatian 
and  pronietic  luiplaut  and  act  to 
support  the  svTonnding  oAiftal  tissue. 

In  soch  a  case,  (he  device  serves 
esaentiafly  as  an  artilidal  eye.  In  this 
situation,  payment  may  be  made  for  a 
sderaS  shefl  nnder  ]  1861ts]t'0  <^  ^e 
law. 

Scleral  slteBs  are  occasionally  used  in 
combination  witii  arfiScal  tears  in  the 
treatment  of  "dry  ejre"  of  diverse 
etiology.  Teare  ordiimrily  (by  at  a  r^pid 
rate,  and  are  continually  replaced  by  the 
lacrimal  gtand.  When  the  i«»»*pi»l  gkad 
fails,  the  half-life  of  artifical  tears  may 
be  greatiy  prolonged  tiy  tiie  use  of  the 
scleral  contact  lens  as  a  protective 
barrier  qgantsl  the  dtyiqg  action  of  the 
atmosphere.  Uni^  the  difficidt  and 
sometimes  hazardous  process  of 
frequent  installation  of  aiifical  teara 
may  be  avoided.  The  lens  acta  in  this 
instance  to  substitute,  In  part.  Tor  fl>e 
functioning  of  fte  (fiseasol  lacrimal 
gland  andvmuildbe  covered  as  a 
prosthetic  device  in  the  rare  case  i^en 
it  is  used  in  flie  treatment  Of  "diy  eye." 
Gross-refer  HCFA^nib.  J»-3, 

S  §  sua*,  snasj  HCFA-Pub.  iw. 

i%  2130. 2183:  HCFA-P«/b.  10,  J]  2101, 
211 

6&-i    CAIiOTIDSBWBMERVS 
SnMULATDR 

bujnaiitfUuu  ttf  the  carotid  sines  nerve 
stimrfatorie  faidlcatod  far  reBef  of 
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angina  pectoris  in  carehilly  selected 
patients  who  are  refractory  to  medical 
therapy  one/ who  after  undergoing 
coconary  angiography  study  either  are 
poor  candidates  for  or  refuse  to  have 
coronary  bypass  surgery.  In  such  cases, 
Medicare  reimborscment  may  be  made 
for  this  device  and  for  the  related 
services  required  for  its  inqilantation. 

However,  the  use  of  the  carotid  sinus 
nerve  stimulator  in  the  treatment  of 
paroxysmal  supraventricular 
tachycardia  is  considered 
investigational  and  is  not  in  common 
use  by  the  medical  community.  The 
device  and  related  services  in  such 
cases  cannot  be  considered  as 
reasonable  and  necessary  for  the 
treatment  of  an  illness  or  injury  or  to 
improve  the  functioning  of  a  malformed 
body  member  as  required  by  1 18e2(a}(l] 
of  the  law. 

Cros»-refer  HCFA-Pub.  13-3.  S  3110.4; 
HCFA-Pub.  14-3. 1  2130;  HCFA-Pub.  10, 
tl  210.4. 211 

65-5    ELECTRONIC  SPEECH  AIDS 

Electronic  speech  aids  are  covered 
under  Part  B  as  prosthetic  devices  when 
the  patient  has  had  a  laryngectomy  or 
his  larynx  is  permanendy  inoperative. 
There  are  two  types  of  speech  aids.  One 
operates  by  placing  a  vibrating  head 
against  the  throat:  the  other  amplifies 
sound  waves  through  a  tube  wUch  is 
inserted  into  the  user's  mouth.  A  patient 
who  has  had  radical  neck  surgery  and/ 
or  extensive  radiation  to  the  anterior 
part  of  the  neck  would  generally  be  able 
to  use  only  the  "oral  tube"  model  or  one 
of  the  more  sensitive  and  more 
expensive  "throat  contact"  devices. 

Cross-refer  HCFA-Pub.  13-3.  S  3110.4; 
HCFA-Pub.  14-3.  S  2130:  HCFA-Pub.  la 
|22a4 

65-6    CARDIAC  PACEMAKERS 

Cardiac  pacemakers  are  covered  as 
prosthetic  devices  under  the  Medicare 
program,  subject  to  the  conditions  and 
limitations  described  in  this  section. 
While  cardiac  pacemakers  have  been 
covered  under  Medicare  for  many  years, 
until  recently  there  have  been  no 
specific  guidelines  for  their  implanation 
other  than  the  general  Medicare 
requirement  that  covered  services  be 
reasonable  and  necessary  for  the 
treatment  of  the  condition.  Services 
rendered  for  pacemaker  implanations  on 
or  after  the  effective  dates  of  this 
instruction  are  subject  to  the  guidelines 
of  this  section. 

These  guidelines  are  based  on  certain 
assumptions  regarding  the  cUnical  goals 
of  pacemaker  implantation.  While  some 
uses  of  pacemakers  rq>resent  rdatively 
certain  or  unambiguous  usage,  mai^ 


others  require  considerable  expertise 
and  judgment. 

Consequently,  the  medical  necessity 
for  pacemaker  implantation  must  be 
viewed  in  the  context  of  the  overall 
management  of  the  particiilar  patient. 
The  appropriateness  of  such  implants 
may  be  conditional  on  other  diag  lostic 
or  therapeutic  modalities  having  been 
undertaken.  Although  significant 
complications  and  adverse  side  effects 
of  pacemakers  are  relatively  rare,  they 
cannot  be  ignored  when  considering  the 
use  of  pacemakers  for  dubious  medical 
conditions,  or  marginal  clinical  benefit. 

These  guidelines  represent  current 
concepts  regarding  medical 
circumstances  in  which  pacemaker 
implantation  may  be  appropriate  or 
necessary.  As  with  other  areas  of 
medicine,  advances  in  knowledge  and 
techniques  in  cardiology  are  expected. 
Consequently,  judgments  about  the 
medical  necessity  end  acceptability  of 
pacemaker  implaitfs  can  be  expected  to 
change,  and  instructions  modified  as 
more  information  becomes  available. 

It  shoidd  be  noted  that  this  instruction 
applies  only  to  peimanent,  implanted 
pacemakers,  and  does  not  address  the 
use  of  temporary,  nonimplanted 
pacemakers. 

The  two  groups  of  conditions  outlined 
below  deal  with  the  necessity  for 
cardiac  pacemako'  implants  for  patients 
in  general.  These  are  intended  as 
guidelines  for  Medicare  contractors  to 
use  in  assessing  the  medical  necessity  of 
claims  for  pacemaker  implantation.  As 
with  other  guidelines,  final  coverage 
determinations  must  take  account  of  the 
circumstances  of  fiie  particular  claim,  as 
well  as  factors  such  as  the  medical 
history  of  the  individual  patient. 
However,  as  a  geaeral  nde,  contractors 
may  view  the  two  groups  of  current 
medical  concepts  below  as  representing: 

Group  I:  Single-Chamber  Cardiac 
Pacemakers — (A)  conditions  imder 
which  single-chamber  pacemaker  claims 
may  be  considered  covered  without 
further  claims  development;  and  (B} 
conditions  under  which  single-chamber 
pacemaker  claims  would  be  denied 
unless  further  claims  development 
shows  that  they  fall  into  the  covered 
category,  or  special  medical 
circumstances  exist  sufficient  to 
convince  the  contractor  that  the  claim 
should  be  paid. 

Group  II.  Dual-Chamber  Cardiac 
Pacemakers — (Al  conditions  under 
whidi  dual-chan«>er  pacemaker  claims 
may  be  considertd  covered  without 
further  claims  development  and  (B) 
conditions  under  which  dual-dtamber 
pacemaker  claim  would  be  denied 
unless  furdier  claims  devriopment 
shows  that  they  laU^into  the  covered 


categories  for  single-and  dual  chamber 
pacemakers,  or  special  medical 
circumstances  ejdst  sufficient  to 
convince  the  contractor  that  the  claim 
should  be  paid. 

GflOW/-  SINGLE-CHAMBER 
CARDIAC  PACEMAKERS-Effective 
for  services  rendered  on  or  after  M^rch 
16, 1983. 

A.  COVERED. 

Conditions  under  which  implantation 
of  a  cardiac  pacemaker  is  generally 
considered  acceptable  or  necessary, 
provided  that  the  conditions  are  chronic 
or  recurrent  and  not  dve  to  transient 
causes  such  as  acute  myocardial 
infarction,  drug  toxicity,  or  electrolyte 
imbalance.  (In  cases  where  there  is  a 
rhythm  disturbance,  if  the  rhythm 
disturbance  is  chronic  or  recurrent,  a 
single  episode  of  a  syipptom  such  as 
syncope  or  seizure  is  adequate  to 
establish  medical  necessity.) 

1.  Acquired  complete  (also  referred  to 
as  third  degree].AV  hf  art  block. 

2.  Congenital  complete  heart  block 
with  severe  bradycardia  (in  relation  to 
age),  or  significant  physiological  deficits 
or  significant  symptoms  due  to  the 
bradycardia. 

3.  Second  degree  AV  heart  block  of 
Type  n  (i.e.,  no  progressive  prolongation 
of  P-R  interval  prior  to  each  blocked 
beat). 

4.  Second  degree  AV  heart  block  of 
Type  I  (i.e.,  progressive  prolongation  of 
P-R  interval  prior  to  each  blocked  beat) 
with  significant  symptoms  due  to 
hemodynamic  instability  associated 
wiUi  the  heart  block. 

5.  Sinus  bradycardia  associated  with 
major  symptoms  (e.g.«  syncope,  seizures, 
congestive  heart  failire);  or  substantial 
sinus  bradycardia  (heart  rate  less  than 
50)  associated  with  dizziness  or 
confusion.  The  correlation  between 
symptoms  and  bradycardia  must  be 
documented,  or  the  symptoms  must  be 
clearly  attributable  to  the  bradycardia 
rather  than  to  some  other  cause. 

6.  In  selected  and  few  patients,  sinus 
bradycardia  of  lesser  severity  (heart 
rate  50-59)  with  dizzkiess  or  confusion. 
The  correlation  between  symptoms  and 
bradycardia  must  be  documented,  or  the 
symptoms  must  be  clearly  attributable 
to  the  bradycardia  rather  than  to  some 
other  cause. 

7.  Sinus  bradycardia  which  is  the 
consequence  of  long-term  necessary 
drug  treatment  for  which  there  is  no 
acceptable  alternative,  when 
accompanied  by  sigriificant  symptoms 
(e.g.,  syncope,  seizui^s.  coilgestive  heart 
failure,  dizziness  or  confusion).  The 
correlation  between  Symptoms  said 
bradycardia  must  bv  documented,  or  the 
symptoms  must  be  dearly  attributable 
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to  the  bradycardia  rather  than  to  some 
other  cause. 

8.  Sinus  node  dysfunction  with  or 
without  tachyanhythmias  or  AV 
conduction  block-^.e..  the  brad^cardia- 
tachycardia  syndrome,  sino-atrial  block, 
sinus  arrest— when  accompanied  by 
significant  symptoms  (e.g..  syncope, 
seizures,  congestive  heart  failure, 
dizziness  or  ccmfusion). 

9.  Sinus  node  dysfunction  with  or 
without  symptoms  when  there  are 
potentially  life-threatraing  ventricular 
arriiythmias  or  tachycardia  secondaiy  to 
the  bradycardia  (e.g..  numerous 
premature  ventricular  contractions, 
couplets,  runs  of  premature  ventricular 
contractions,  ot  ventriculfir 
tachycardia). 

la  Bradycardia  associated  with 
•  supraventricular  tachycardia  [e.g.,  atrial 
fibrillation,  atrial  flutter,  or  paroxysmal 
atrial  tachycardia)  with  high  degree  AV 
block  whidi  is  unresponsive  to 
appropriate  pharmacological 
managemoit  and  when  the  bradycardia 
is  associated  with  rigi^cant  symptoms 
(e.g.,  syncope,  seizures,  congestive  heart 
failure,  dizziness  or  coiifiuion). 

11.  The  occasional  patient  with 
hypersensitive  carotid  sinus  syndrome 
with  syncope  due  to  bradycardia  and 
unresponsive  to  prophylactic  medical 
measures. 

12.  Bifasdcular  or  trifascicular  block 
accompanied  by  syncope  which  is 
attributed  to  transient  complete  heart 
block  after  other  plausible  causes  of 
syncope  have  been  reasonably 
excluded. 

13.  Prophylactic  pacemaker  use 
following  recovery  from  acute 
myocardial  infarction  durtng  which 
there  was  temporary  complete  (third 
degree)  and/or  Mobitz  T^  0  second 
degree  AV  block  in  association  with 
bundle  branch  blodc. 

14.  In  patients  with  recurrent  and 
refractory  ventricular  tachycaridia, 
"overdrive  paring"  (pacing  above  the 
basal  rate)  to  prevent  ventricular 
tachycardia. 

Effective  for  services  rendered  on  or 
after  May  9. 1985. 

15.  Second  degree  AV  heart  block  of 
Type  I  with  the  QRS  complexes 
prolonged. 

B.  NOTCOVERED-Admonal 
claims  development  may  be  required. 

Conditions  wdiich.  although  used  by 
some  physicians  as  bases  for  permanent 
pacemaker  implantation,  are  considered 
unsupported  by  adequate  evidence  of 
benefit  and  therefore  should  not 
generally  be  considered  appropriate 
uses  for  single-chamber  pacemakers  in 
the  absence  of  indications  dted  above. 
Contractors  should  review  claims  tor 
pacemakers  with  these  hidlcations  to 


determine  the  need  forfurther  claims 
development  prior  to  denying  the  claim. 
The  ot^ect  of  such  further  development 
is  to  establlah  wdiether  the  particular 
daim  achially  meets  die  conditions  in  A 
above.  In  daims  where  this  is  not  the 
case  or  where  such  an  event  appean 
unlikely,  the  contrador  may  deny  the 
dahn. 

1.  S]mc(n)e  of  undetennined  cause. 

2.  Sinus  bradycardia  without 
significant  symptoms. 

3.  Sino-atiial  block  or  sinus  arrest 
without  significant  symptoms. 

4.  Prolonged  R-R  intervals  with  atrial 
fibrillation  (without  diird  degree  AV 
block)  or  vddi  other  cause*  of  transient 
ventricular  pause. 

5.  Bradycardia  during  sleep. 

e.  Right  bundle  branch  blodc  with  left 
axis  deviation  (and  other  f<mns  of 
fasdcular  or  bundle  brandi  block) 
without  syncope  or  other  symptoms  of 
intermittent  AV  block. 

7.  Asymptomatic  second  degree  AV 
block  of  Type  I  unlets  die  QRS 
complexes  are  prolonged  or 
electrophysiolo^cal  studies  have 
demonstrated  that  die  block  is  at  or 
beyond  die  level  of  die  His  Bundle. 

GROUP  n.  DUAL.CHAMBER  CARDIA 
PACEMAKERS-Effective  for  services 
rendered  on  or  after  May  9, 1985. 

A.  COVERED. 

Conditions  under  which  implantation 
of  a  dual-chamber  cardiac  pacemaker  is 
considered  acceptable  or  necessary  in 
the  general  medical  community  unless 
conditions  #1  and  #2.  Group  IIJB..  are 
present: 

1.  Patiente  in  whom  single-chamber 
(ventricular  pacing)  at  the  time  of 
pacemaker  insertion  eUcite  a  definite 
drop  in  blood  pressure,  retrograde 
conduction,  or  discomfort 

2.  Patients  in  whom  the  pacemaker 
syndrome  (atrial  ventricular 
asynchrony),  wiUi  significant  symptoms, 
has  already  been  experienced  with  a 
pacemaker  that  is  being  replaced. 

3.  Patiente  in  whom  even  a  relatively 
small  increase  in  cardiac  effidency  wUl 
importandy  improve  die  quality  of  life. 
e.g.,  patiente  with  congestive  heart 
failure  despite  adequate  other  medical 
measures. 

4.  Patiente  in  whom  the  pacemaker 
syndrome  can  be  antidpat^  e.g..  in 
young  and  active  people,  et& 

Dual-chamber  pacemakera  may  also 
be  covered  for  die  conditions,  as  listed 
in  Group  LA  (Single-Chamber  Cardia 
Pacemakera).  if  the  medical  necessity  te 
suffidendy  justified  through  adequate 
daims  development  Expert  physidans 
differ  in  their  judgmente  about  what 
constitutes  appropriate  criteria  for  dual- 
chamber  pacemaker  use.  The  judgment 
diat  such  a  pacemaker  te  warranted  in 


die  patient  meeting  aocqrted  criteria 
must  be  basednpoo  the  individual 
needs  and  diaractertetics  of  diat  padent 
weighing  die  magnitude  and  likelihood 
of  anddpated  benefite  against  die 
magnitude  and  likelihood  of 
disadvantages  to  die  pattent 

a  NOT  COVERED. 

Whenever  the  following  amditions 
(which  represent  overriding^ 
contrahidicadons)  are  present  dual- 
chamber  pacemakera  are  not  covered: 

1.  Ineffective  atrial  contractions— e.g., 
chronic  atrial  fibrillation  or  flutter,  or 
giant  left  atrium. 

2.  Frequent  or  persistent 
supraventricular  tadiycardias,  excc^ 
where  the  pacemaker  is  spedficaUy  for 
the  control  of  the  tachycardia. 

3.  A  clinical  condition  in  whidi  pacing 
takes  place  only  inteimittendy  and 
briefly,  and  whidi  is  not  assodated  widi 
a  reasonable  likelihood  thet  pacing 
needs  will  become  prolonged,  cg^  die 
occasional  patient  widi  hypersensitive 
carotid  sinus  syndrome  with  syncope 
due  to  bradycardia  and  unresponsive  to 
prophylactic  medical  measure*. 

4.  Prophylactic  pacemaker  use 
following  recovery  from  acute 
myocardial  iidarction  during  which 
there  was  tenqiorary  complete  (diird 
degree)  and/or  Type  II  second  degree 
AV  block  in  assodation  with  bundle 
branch  block. 

Cross  refer  HCFA  Pub.  13-3. 
ii  3101.4. 3110.4,  HCFA  Pub.  14-3. 
1 2130;  HCFA  Pub.  la  8S  2ia4, 228.4. 

65-7    INTRAOCULAR  LENSES  (lOL's) 

An  intraocular  lens,  or  pseudophakos, 
is  a  hard  artificial  lens  which  may  be 
implanted  to  replace  the  natural  lens 
after  catarad  surgery.  Intraocular  lens 
implantation  services,  as  well  as  the 
lens  itself,  may  be  covered  if  reasonable 
and  necessary  for  the  individual. 
Implantation  services  may  include 
hospital  surgical,  and  odier  mescal 
services,  induding  pre-implantation 
ultrasound  (A-scan)  eye  measurement  of 
one  or  both  eyes. 

The  Food  and  Drug  Administration 
(FDA)  has  dassified  lOL's  into  die 
following  four  categories,  any  of  which 
may  be  covered- 

•  Anterior  chamber  angle  fixation 
lenses; 

•  Iris  fixation  lenses; 

•  Irido-capsular  fixation  lenses;  and 

•  Posterior  chamber  lenses 
Aldiough  die  FDA  still  considera  lOL's 

InvestigationaL  their  coverage  under 
Medicare  is  an  exception  to  the  general 
policy  not  to  cover  experimentel  or 
investigational  itons  or  services.  The 
exception  is  made  because  the 
Congress,  recognizing  the  widespread 


/  Vol  S4,  Mo.  lao/  Monday.  Awgwt  21.  tsm 


f  Notion 


•seoflOL's. 
themwUlMi 


a 


tteFDAtoaMy 


II  SllOA  SlSt  sun  HCFA-Mk.  14-3; 
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eS-8    ELECTRICAL  NESVB 
STIMULATORS 


Two  genertl  < 
electiioilBem 
empkfid  to  met  chraaiB  J 
paiB:p«i|AeralBi 
central  Mfvoiti «] 

A.  Peripheral  Nerve  Stimakilom.— 
Payment  may  be  I 

•       ~t 


stimulators: 

1.  T^uBtottBUBOtt  Btocttioai  NtryiB 
Stimulator  f7SMS;f.-^11iB  stiauktor  ia 
attaobad  to  the  aurfaoe  of  the  pattBOfa 
akin  over  the  periftenl  aanre  to  be 
■tlmdatnri  It aaay be appHariln a 
variety  of  aellhua    hi  the  patienf  a 
homib  a  fthyateaa'a  offioa,  or  to  an 
oulpatlaoft  dtofe.  (See  1 4»-«S  for  an 
explanatioB  ef  ooverafe  of  toedoUy 
necessary  aoppUae  lor  the  efSautite  oae 
of  TENS.) 

2.  Inipiaaied  Pmpheroi  Nerve 
SUmukOor.-Vee  of  tUa  stindatar 
invohrea  iagdntatian  of  electrodet 
aroimd  a  aelectod  peripheral  nerve.  Hie 
stimulating  electroide  is  connaded  by  an 
insulated  lead  to  a  receiver  omt  wfaich  la 
Implanted  ander  the  aUn  at  a  depth  not 
greater  dien  Vh  tach.  StimatelioB  la 
iiuluced  by  a  generator  cooneclad  to  an 
antenna  unit  wfaich  Is  attached  to  the 
aktomfBBa  ovar  the  fooaivanBit 
Implaa«aitian  of  doolaedea  raqeirea 
sttigery  and  oaaally  neoeeettataa  an 
opening  MOOL 

MTTKPHipheralBarw 
may  alao  hi  anphifed  to  aaaoM  a 
patient's  airitablUty " 
traatmeot  wMh  aBatocMc 
stimoktoc.  Aa  enptahMd  to  f  SS^Maoch 
use  of  the  sttoadalor  wauM  he  oeverad 
as  pt  of  the  totol  dJepiBsUr  seivtee 
furnished  to  the  benefidaiy  taihar  than 
as  a  proadiaeis 

B.  Ceutnd  Nennue  Sj  alaai 
SUmakitqa  (Doraai  Cokmn  emiOep^ 
Brain  Stintulatort).— The  hoplaptotton 

may  be  covered  as  Uierapies  for  the 
relief  of  chronic  intiactobla  poto,  aabfect 
to  the  iottoartog  ooadtttoM: 

1.  Types  oflufki  atof ^fins  — Thwe  are 
two  typaa  of  to^piaoAaikiDa  oovarad  h|y 
this  iflotoaotiaB 

a.  Oano/ Cbfaaoi  fS^teo/ GtaR9 
JVeurosttBtoloflML— The  awgical 
implaaftatiBB  of 
elechodea  wtthto 
(endodani)oria 


inserttoo  of  electiodea  toihe  epldoral 
space. 

b.  Depth  l^ain  Nennmtimulation.— 
The  stereotactic  to^iantatkn  of 
electrodes  to  die  deep  tarato  (a.g.. 
thalamos  and  periaqaednctal  gray 

matter). 
2.  GondBtians/hr  ooyorava.— No 

payment  may  be  made  for  the 
implantatton  ef  doiaal  cdmui  or  depth 
brain  stimidators  or  aervtoea  and 
supplies  related  to  s«ch  inqdantatton. 
unless  otf  of  the  co«httona  listed  below 
have  been  met: 

a.  The  implantotfcm  of  the  sttoiulator 
is  used  oidy  as  a  late  reaort  (if  not  a  la^ 
resort)  for  patienta  with  chronic 
intractable  pain; 

b.  With  respect  to  a.,  other  treatment 
modahttoe  (phannaeotogical.  aurgical. 
physical  or  paychdogical  therapies) 
have  been  tried  and  <Bd  not  prove 
satisiactaiy.  or  are  lodged  to  be 
unsuitable  or  contauuhcatod  for  the 
given  patteat; 

c.  Patienta  have  toMfargoae  caieM 
screening,  evahsatton  and  diagneslahy  a 
multidisdphnary  taun  prior  to 
implantottoa.  (Sock  acreentog  most 
include  psychological  as  well  aa 
physical  evahiatiaii); 

d.  All  ^  facilities,  equipment  and 
professional  and  scpport  persoimel 
required  for  the  proper  diagnosis, 
treatment  training  and  followup  of  the 
patient  (including  that  required  to 
satisfy  condition  a],  must  be  available; 
and 

e.  Demonstration  of  pain  relief  witii  a 
temporarily  implanted  electrode 
precedes  permanent  implantation. 

Contractors  may  find  tt  helpful  to 
work  with  PSROs  to  obtain  the 
information  needod  to  ap|dy  these 
conditions  to  claiss. 

Cross-refer  HCFA  Pub.  13-S.  1 31ia«: 
1135-20.35-27 

65-0    MBCHANICAL/HYDRAUUC 
INCONTINENCE  CCWTROL  DEVICES 

Mechankal/hydraafic  taioonttoenoe 
conbol  devices  aie  aooeptod  as  safe  and 
effecthre  in  the  management  of  atinaiy 
incontinence  in  patients  with  permanent 
anatomic  and  nevologic  dysfonctiotts  of 
the  bladder.  Although  the  materials  naed 
and  die  aoooess  mte  may  vary 
somewhat  from  <fevioe  to  device,  this 
class  of  devices  achievea  control  of 
urination  by  eiditr  mechanical  or 
hydratdic  comproaston  of  die  nretfira. 
Such  a  device  is  covered  when  its  ose  is 
reasonable  and  necessary  for  the 
individual  patieid. 

Implantoble  electronic  attondators 
continoe  to  be  ndt  ooveved.  See  Section 
65-11  (Bladder  SUlMdaton 
(Paoatoakers)),    -  - 

Quae  lufaii  HCFA  Pah. !»-«.  I  nWA. 


65-10   ENTESlALANDPARHfrroAL 
NUTRITIONAL  THERAPY  COVH^D 
AS  A  PftOSTlWillC  DBVlCE^ffectlvB 
for  items  and  services  famished  on  and 
after  or-ll-M.) 

There  an  patianta  whor  becaaae  of 
chronic  iilona  or  traaioa.  cannot  he 
sustained  thnra^oral  Ceeding.  Theae 
people  must  rely  on  either  enteral  or 
parenteral  nutritiaiial  therapy, 
depending  upon  the  patticaiar  natare  of 
their  meihcai  coaditiod. 

Coverage  of  Rstritiooal  therapy  as  a 
Part  B  benefit  is  provided  mder  die 
prosthetic  device  benefit  provisian. 
which  reqoires  that  the  patient  most 
have  a  permanently  inoperative  internal 
body  organ  or  function  thereof  (see 
3110.4].  Tlierefbre,  enteral  and 
parenteral  nutritional  hemps  1*  ^^^ 
covered  under  Part  B  in  situations 
involving  temporary  impairments. 
Coverage  of  such  therapy,  lamever, 
does  not  require  a  medical  judgment 
that  the  impairment  giving  rise  to  die 
therapy  will  persist  throughout  the 
patient's  remaining  years.  If  the  medical 
record,  indading  the  judgment  of  the 
attending  physidan,  indicates  that  die 
impairment  will  be  of  long  and 
indefinite  duration,  die  test  of 
permanence  will  be  considered  met. 

If  the  coverage  requirements  for 
enteral  or  parenteral  nutritional  therapy 
are  met  un^br  the  prosthetic  device 
benefit  provision,  relied  supplies, 
equipment  and  nutrieats  ase  also 
covered  under  the  conditions  in  the 
following  paragraphs  and  %  31104. 

65-10.1    Popeateral  Nutrition 
Therapy. — Daily  parekiterel  nntritian  ia 
considered  reaaonablh  and  aeceasary 
for  a  potiant  widi  severe  padiology  of 
the  alimentary  tract  which  does  not 
allow  absorption  of  st^icient  nntrienla 
to  maintato  weight  aod  sCreugth 
conunenaurate  with  the  patient's  genoal 
conditton. 

Since  the  atimeirtaiy  tract  of  snch  a 
patient  does  not  fundion  adequately,  an 
indwelHng  cadwter  is  placed 
percutaneously  ui  the  subclavian  vein 
and  then  advanced  hito  the  supeiror 
vena  cava  where  Intnavenons  infusion  of 
nutrients  is  given  for  part  of  the  day. 
The  catheter  is  dwnphigged  by  the 
patient  untB  die  next  infusion.  Fblluwing 
a  peitod  of  hoapitalttation.  which  Sm 
required  to  hiitiate  phrenteral  nutrition 
and  to  train  the  pationt  in  cadteter  care, 
solutton  preparation,  and  Infusfon 
technique,  the  paieirteial  nutrition  can 
be  provided  saialy  and  effectively  to  the 
patient's  hone  by  iu|upfufesifofial 
persons  who  have'  uAdergono  spOdal 
training.  Iluwever,  ahdi  penOns  cannot 
be  rehnbsned  fcr  mHnerHcea,  nor  is 


reimbursement  available  for  any 
services  furnished  by  nonphyridan 
professionals  except  as  services 
furnished  mcident  to  a  physidan'a 
service. 

For  parenteral  nutrition  therapy  to  be 
covered  under  Part  a  die  dahn  must 
contain  a  physidan'a  written  order  or 
prescription,  and  suffident  medical 
documentation  to  permit  an  todependent 
condusion  diat  Uie  requirements  of  die 
prosUietic  device  ben^t  are  met  and 
that  parenteral  nutrition  therapy  is 
medically  necessary.  An  example  of  a 
condition  diat  would  typically  qualify 
for  coverage  is  a  massive  small  bowel 
resection  resulting  to  severe  nutritional 
defidency  hi  spite  of  adequate  oral 
intake.  Howev«>,  coverage  of  parenteral 
nutrition  therapy  for  diis  and  any  other 
condition  must  be  approved  on  an 
individual,  case-by-case  basis  biitiaUy 
and  at  periodic  totervals  of  no  more 
than  3  months  by  the  carrier's  medical 
consultant  or  spedally  tratoed  staff; 
relying  on  such  medical  and  other 
documentation  as  the  carrier  may 
requhv.  If  the  claim  involves  an  infusion 
pump,  suffident  evidence  must  be 
provided  to  support  a  detemdnation  of 
medical  necessity  for  die  pump.  Program 
reimbursement  for  the  pump  yriXi  be 
based  on  the  reasonable  charge  for  the 
simplest  model  Uiat  meets  die  medical 
needs  of  die  patient  as  established  by 
medical  documentation  (see  1 3113U2B). 

Nutrient  solutions  for  parenteral 
dierapy  are  routinely  covned.  However 
Medicare  wiU  pay  for  no  more  Uian  one 
months  supply  of  nutrienta  at  any  one 
time.  Reimbursement  for  die  nutrients  is 
based  on  the  reasonable  charge  for  die 
solution  componento  unless  the  medical 
record,  including  a  signed  statement 
from  the  attending  physidan. 
establishes  diat  die  beneficiary,  due  to 
his  physical  or  mental  state,  is  unable  to 
safely  or  effectively  mix  the  solution 
and  diere  is  no  family  member  or  other 
person  who  can  do  so.  Payment  will  be 
on  the  basis  of  the  reasonable  charge  for 
more  expensive  pre-mixed  solutions 
only  under  the  latter  circumstances. 

65-10.2    Enteral  Nutrition  Therapy.— 
Enteral  nutrition  is  considered 
reasonable  and  necessary  for  a  patient 
widi  a  functionhig  gastromtestinal  tract 
who,  due  to  pathology  to  or  nonfunction 
of  the  structures  that  normally  permit 
food  to  reach  the  digestive  tract,  cannot 
maintato  weight  and  strength 
commensurate  with  his  or  her  general 
condition.  Enteral  therapy  may  be  given 
by  nasogastric  Jejunostomy,  or 
gastrostomy  tabes,  and  can  be  provided 
safdy  and  effectively  hi  die  heme  by 
nonprofesdonal  persona  who  have 
undergone  apedal  hvtotog.  However, 
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rach  persona  cannot  be  refanbursad  for 
their  services,  nor  is  reimburaement 
available  for  any  services  furnished  by 
nonphjrsidan  professionals  except  as 
lervioes  furnished  hiddent  to  a 
physidan'a  service. 

IVpical  examples  of  conditions  that 
would  qualify  for  coverage  are  head  and 
neck  cancer  widi  reconstructive  surgery, 
and  central  nervous  system  disease 
leading  to  hiterference  widi  die 
neuromuacular  mechaniama  of  ingestion 
of  sudi  severity  diat  die  benefidary 
cannot  be  matotatoed  with  wal  feedtog. 
However  dahns  for  Part  B  coverageof 
enteral  nutrition  therapy  for  these  and 
any  odier  conditiona  must  be  approved 
on  an  faidividual  case-by-case  basis. 
Each  dahn  must  contato  a  jdiysidan's 
written  order  or  prescription,  and 
suffident  medical  documentation  (e.g., 
hospital  records,  clhiical  findings  from 
die  attenduig  physidan.  etc.)  to  permit 
an  hidependent  condusion  diat  the 
patient'a  condition  meeto  the 
requiremento  of  the  prosthetic  device 
benefit  and  diat  oiteral  nutrition 
dierapy  is  medically  necessary.  AUowed 
dahns  are  to  be  reviewed  at  periodic 
intervals  of  no  more  than  3  months  by 
the  contrador's  medical  consultant  or 
spedally  tiptoed  stafi,  and  additional 
medical  documentation  ccmsidered 
necessary  should  be  obtatoed  as  part  of 
this  review. 

Medicare  will  pay  for  no  more  than 
one  mondis  supply  of  enteral  nufriento 
at  anv  one  time. 

If  toe  daim  hivolves  a  pump,  it  must 
be  supported  by  suffidmt  medical 
documentation  to  establidi  that  the 
pump  is  medically  necessary,  le^ 
gravify  feedtog  is  not  satisfadory  due  to 
aspiration,  diarrhea,  dumping  syndrome, 
etc.  Program  rehnbunementfor  the 
pump  will  be  based  on  die  reasonable 
charge  for  die  simplest  model  diat  meets 
the  medical  needs  of  the  patient  as 
established  by  medical  documentation 
(see  11 3113.2). 

65-10.3    Nutritional 
Supplementation.— Seme  patienta 
requfre  siqiplementation  of  thefr  daily 
proteui  and  caloric  intake.  Nutritional 
supplementa  are  often  given  as  a 
medidne  between  meals, to  boost 
proteto-caloric  totake  or  die  mainstay  of 
a  daily  nutritional  plan.  Nutritional 
supplementation  is  not  covered  under 
Medicare  Part  B. 

65-11    BLADDER  SUMULATORS 
(PACEMAKERS)— NOT  COVERED 

There  are  a  number  of  devices 
avaUable  to  induce  enq>tying  of  the 
orinary  bladder  hi  patienta  who  camiot 
void  by  ustog  electrical  current  to  frvce 
die  musdes  of  the  bladder  to  contract 
These  devices  (commonly  Imown  as 


bladder  sdmulators  or  pacemakers)  an 
chanctorised  by  dw  faqdantation  of 
electrodaa  to  dM  wad  of  dM  bladder,  die 
rectal  oonaa,  or  die  qdnal  cord.  Whfla 
those  traatmanta  may  affacdvefy  onpty 
the  bladder,  the  laaoa  of  aafety  tovolvtog 
the  inittodon  of  tofection,  arodon. 
placement,  and  material  selection  has 
not  been  reaolved.  Further,  s<mie 
faculties  previously  natog  electitMdo 
emptying  have  ston>ed  uaii^  this 
mediod  due  to  the  pato  aiqierianced  by 
die  patient 

The  use  of  qxtoal  cord  electrical 
stimulators,  rectal  electaical  stimniatora 
(hiduding  die  Cimtinaid),  and  bladder 
wall  stimulaton  (tododing  die  Mentor 
Bladder  Pacemaker)  cannot  be 
considered  reaaonable  and  neoesaary. 
Therefore,  no  program  payment  may  be 
made  for  these  devices  or  for  their 
implantation. 

65-13    PHRENIC  NERVE 
STIMULATOR 

The  hiqilantation  of  a  phrenic  nerve 
stimulator  is  covered  for  aelected 
patienta  widi  partial  or  con^ilete 
respiratory  insuffidency. 

The  phrenic  nerve  stimulator  provides 
electrical  sthnulation  of  die  patient's 
phrenic  nerve  to  conbnd  the  diaphragm 
riiythmically  and  produce  breathtog  hi 
patienta  wdio  have  hypoventilatton— a 
state  to  which  an  abnormally  low 
amount  of  air  enters  the  hmgs.  llie 
device  has  been  used  successfully  to 
treat  hypoventilation  caused  by  a 
variety  of  omditiona.  todudtog 
respiratory  paralysis  resulting  from 
lesions  of  the  brain  stem  and  cervical 
spinal  cord  and  chronic  pulmonary 
diseaae  with  ventilatory  insuffidency. 
The  phrenic  nerve  stimulattv  is  hitended 
to  be  an  alternative  to  management  of 
patienta  with  respfratory  insuffidency 
who  are  dependuit  upon  the  usual 
therapy  of  totermlttent  or  permanent  use 
of  a  mechanical  ventilator  as  well  aa 
matotenance  fAe  permanent 
tracheotomy  stoma. 

However,  an  hnplanted  jdirenic  nerve 
sthnulator  can  be  effective  only  if  the 
patient  has  an  hitad  phrenic  nerve  and 
diaphragm.  Moreover,  nerve  tojury  may 
occur  during  die  surgical  procedure  and 
if  sufficient  hijury  is  hicuned.  the  device 
will  not  prove  useful  to  the  patient 
Consequendy,  it  is  possible  for  such  a 
device  to  be  todicated  for  a  patient  but 
due  to  tofury  sustained  during  implant 
fail  to  assist  die  patient  resulting  hi  a 
return  to  the  use  of  mechanical 
ventilation. 

65-14    COCHLEAR  IMPLANTATION 

(Effective  for  services  perfermedon 
and  after  Odober  1, 1966.) 
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At  cocUaar  iaopUnt  dsvica  ia  an 

elecfcoate  imtra— tit,  part  ot  iwMch  k 
taplaMtod  MuiicaUy  to  alimalala 
auditanr  nsrva  fibacih  asl  part  of  wyck 
Is  «nini  or  caiTMd  by  tiM  indMMto 
e^ptan  and  aaplify  bokmL  Cockhor 
implant  devices  are  anriAabb  to  atolls 
chsBBel  and  BSBlti<iMaMl  MoMs.  Tin 
purpose  of  toiptoattog  ths  dsvtos  to  to 
provids  an  awuiuuasi  and  IdeatffloattoB 
of  sounds  and  to  lisdlitato 
cooHBanicattoa  for  pusuBS  who  tn 
profoundly  hearing  impaired. 

Medicare  coverage  is  provided  only 
for  those  patients  who  meet  off  of  the 
follovHng  selectten  guidelines: 

1.  Diagnosis  of  total  sensorineural 
dea£aess  that  cannot  be  mitigated  by 
use  of  a  hftaHng  aid  in  patients  whose 
auditoiy  cranial  nerves  an  stimulshhi 

2.  Cognitive  ability  to  use  auditory 
clues  and  a  willingness  to  undergo  an 
extended  program  of  rehaUBtatiQn. 

3.  Post-lingual  deafness. 

4.  Adakbood  (at  least  16  years  of  age). 

5.  Freedom  from  middle  ear  infection, 
an  accessible  cochlear  lomen  that  is 
structurally  suited  to  implantatian.  and 
heedom  Eram  lesions  in  ^e  auditoiy 
nerve  and  acoustic  areas  of  the  central 
neivons  system. 

&  No  contraindications  to  saigery. 

65-15    AUrnFlOALtCAKrS^TO 
RELATED  DEVKES-NarCGfVraED 

There  are  several  davioes  either  to  use 
or  under  devclopsKnt  wMck  replace  all 
or  part  of  the  buaan  heart,  or  assist  tlie 
heart  in  performiog  Us  pmptog  iiiBcttoa. 
Artifictol  hearts  are  ooB^dered ' 
invsatifsttoiial  and  not  oovered  i 
Msdtoare  either  whan  need  as  a 
peimanent  repiaoesnat  for  a  i 
heart,  or  when  used  as  Iw^ioiary  lifis- 
support  systeas  (iA.  vlfl  a  haman 

Also,  venbfadar  assist  devices  vsed 
as  temporary  life-si^port  systona  are 
also  considered  investigational  and  not 
oovecvd  mder  tBeMeatoare  piugiam. 

e&-l«    IHACHEOSTOUYSFBAKING 
VALVE 

A  trachea  tube  has  been  detsfndned 
to  sattsfy  ttie  definition  of  a  prosthetic 
device,  and  tht  tradieoston^y  speaking 
valva  Is  an  *add  on"  to  the  tradiea  tube 
which  may  be  consldwed  a  medically 
neoessaiy  accessoiy  that  eahHtinns  the 
functton  of  the  tube.  In  other  wMds  It 
■lakes  the  system  a  better  protheaia.  As 
such,  a  tracheostomy  speaking  valve  is 
covaiad  aa  an  alaanM  «r  dM  trachea 
tube  whlrh  laalras  Iha  teba  «M«a 
effective. 


70    BRACES— TRUaSES— ARTIFICIAL 

LIMBS  AND  EYES 

70-1    CORSET  USED  AS  A  HQtN!A 

SUPKMrr 

A  hernia  support  (whether  in  the  fona 
of  a  corset  or  truss)  which  meets  the 
definition  of  a  brace  is  covered  under 
Part  B  under  §  1861(4(9)  of  the  law. 

Cross-refer  Intermediary  Manual. 
9  3110.5;  Carriers  Manual  9  2133: 
Hospital  XtanuaL  9  228.5 

70-2    SYKES  HERNIA  CONTROL 

Based  on  professianal  advice  it  has 
been  determined  that  the  Sykes  Hernia 
Control  (a  spring-type,  "U-shaped." 
strapless  truss)  is  ndt  functionally  more 
beneficial  than  a  conventional  truss. 
Make  program  reimbursement  for  this 
device  only  when  an  ordinary  truss 
would  be  covered.  (Uke  all  trusses,  it  is 
only  of  benefit  when  dealing  with  a 
redudble  hernia).  Tlius.  where  a  chaige 
for  this  item  is  substantially  in  excess  of 
that  which  would  bt  reasonable  for  a 
conventional  truss  used  for  the  same 
condition,  base  reimbursement  on  the 
reasonable  charges  for  the  conventional 

truss. 
Cross-refer  Intermediary  Manual. 

9  3110.5;  Carriers  Manual,  9  2133: 

Hospital  Manual,  9  228.5 

70-3    mOSTHETIC  SHOE 

A  prosthetic  shoe  (a  device  used  when 
all  or  a  substantial  portion  of  the  front 
part  of  Ae  foot  is  missing)  can  be 
covered  as  a  terminal  device;  i.e.,  a 
structural  snpplemtnt  replacing  a  totafly 
or  substantially  absent  hand  or  foot  The 
coverage  of  artificitl  arms  and  legs 
includes  payment  for  terminal  devices 
such  as  hiemds  or  hooks  even  thou^  the 
patient  may  not  rehire  an  artificial 
limb.  The  ftmction  of  the  prosthetic  shoe 
is  quite  distinct  from  Aat  of  exchided 
ortiiopedic  shoe  and  supportive  foot 
devices  which  are  used  by  iiulividuals 
whose  fieet  altiiou|h  impaired,  are 
essentially  intact.  (Section  1882(a)(fQ  of 
the  Act  excludes  payment  for  orthopedic 
shoes  or  otiier  siqiportive  devices  for  tfie 
feet) 

Cross-refer  Intermeifiaiy  Manual, 
9  3110.5:  Caniers  Manual  9  2133; 
Hospital  Manual,  1 228  JS 

80    PATIENT  EDUCATION 

PROGRAMS 

81-1    iNSTTTUnONAL  AND  HOME 

CARE  PATffiNT  DUCAT10N 

PROGRAMS 

While  the  law  does  aot  ^edfioally 
identify  patient  edaratiea  pmraass  as 
covarad  aervtoaa.  ntebanatosnt  Bay  ba 
made  andsr  Madicaie  for  such  prapaaa 
fuiaidMd  by  psasldars  af  aarvtoaaiiA. 
hospitals.  SNPs.  HUAsi  aad  OPT 


providen)  to  the  extent  thattha 
prograaa  a«e  sjifDpdato,  i     ~ 
in  the  rendition  of  ooverad  i 
which  are  reasonable  sod : 
the  treatment  of  the  individual's 
or  injary.  For  exampto.  edacaltoBai 
activittoa  carried  out  by  Wmsbs  tosi^ing 
patients  to  give  therasdvea  injectiom, 
follow  preacribed  itets,  admintoter 
cotostomy  care.  adnrinisJer  ■nriiral 
gaaes.  and  carry  out  othar  topattoat  care 

activities— nay  be  romhorsabla  at  a 
part  of  covared  roattna  aorsJBg  can. 
Also,  the  taacfatosby  aaoccapatiflnal 
therapist  of  compensatory  tecfaniqasa  to 
improve  a  pattonf  s  toval  of 
independence  to  the  activittoa  of  daily 
living  may  be  reiab  vsad  as  a  part  of 
covered  oocnpationel  therapy.  Sbnflerty, 
the  instinction  of  a  patient  to  the 
carrying  oat  of  a  matotaaaaoa  pnipam 
des^Bned  for  him  by  a  physical  thcsapist 
may  be  reimbaned  as  part  of  covered 
physical  therapy. 

However,  where  the  adncational 
activities  are  not  dosely  related  to  the 
care  and  treatment  of  the  patient,  sodi 
as  program  directed  toward  instructing 
patients  or  the  poWic  generally  ta 
preventive  heaWj  care  activities,  ^ 
I'ein^nrsement  cannot  be  made  since 
tiie  law  fimits  Medicart  payment  to 
covered  care  whidi  is  reasonable  and 
necessary  for  the  treataient  of  an  fflness 
or  iniuiy .  For  example,  programs 
designed  to  prevent  illness  by 
instructing  the  general  ptkHoK  in  ^ 
importance  of  good  nutritional  habito, 
exercise  regimens,  and  good  hy^ww  are 
not  reindnrsable  nnder  the  program. 

90    NURSING  SERVICES 

90-1    HOME  HEALTH  VISITC  TO  A 

BLINDDIABFnC 

Many  individuals  who  are  blind  and 
require  daily  iosolin  tor  the  control  of  a 
diabetic  ctMidition  vt  able  to  administer 
their  tojections  tvithout  sssistwce  (odier 
tiian  possibly  that  which  asay  be 
ftimiriind  by  fsaaily  iiwnihers  or  friends). 
There  an  o^ganizatioas  wUch 
encourage  and  trato  bland  diabeltes. 
both  to  fiU  their  own  i^yringes  and  to 
inject  tiiemaelves.  There  aia  also  a 
nianber  of  devices  available  for  blind 
individuals  to  fill  theif  syringes 
accvately.  However,  khe  individuals 
who  asay  need  assistance  with  prafilltof 
tiieir  syris^as  may  alaa  MV>ira  periodic 
observation  and  evalaatiaa.  avaa  thnagh 
their  diabetes  to  f aMy  stsbiliied^  ^"^ 
cases,  probably  lew  i«  1 
healtii  services  asay  he  i 
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a  need  of  either  skilled  nursing  services 
on  an  tolermittent  basis  or  physical 
therapy  or  speech  tfierapy.  Effective  July 
1,  IBBl.  a  person  may  qualify  for  *uMnt 
health  benefits  based  on  his  or  her  need 
for  skilled  nursing  services  on  an 
mtertolttent  basis,  physkal  therapy, 
speedi  tiierapy,  or  occapetional  timqiy. 
Qfective  December  1, 1981,  occtmafioRal 
therapy  is  elimtoated  as  a  basis  for 
entitlement  to  home  health  services. 
However,  if  a  person  has  othemisa 
qoaHfied  for  home  heaMi  services 
because  of  the  need  for  sldlled  nursing 
care,  physical  therapy  or  speech 
tiierapy,  the  patient's  ^igibilify  for  hooM 
health  services  may  be  extended  solriy 
on  tfie  basis  of  the  continuing  need  for 
occupational  therapy.  (See  Intermediaiy 
Manual  9  3116;  Home  Health  Agency 
Manual  9  203;  Hospital  Manaal  f  15S.3.) 
There  must  be  a  jrian  of  treatment, 
established  and  periodically  reviewed 
by  a  physician,  which  indicates  that 
there  is  a  recurring  need  for  home  healtfi 
services  to  supirferaent  the  i^ysician's 
contacts  with  the  patient,  e.g..  skilled 
nursing  visits  for  observing  and 
determining  the  need  for  rKangtyy  jq  ^ 
level  and  type  of  care  whidi  has  been 
prescribed.  (See  Intermediary  Manual, 
9  3117ff;  Home  Health  Agency  hfanud. 
9204ff.)  Once  an  initial  regfanen  has 
been  established,  the  frequency  of  need 
for  further  home  health  services  can 
vary  greatiy  from  patient  to  patient, 
depending  on  their  condition  and  the 
likelihood  of  its  changing.  Some  may 
need  visits  only  every  90  d^s.  for 
example,  while  others  may  require  them 
modi  more  frequentiy.  If  e  nurse  makes 
a  visit  to  provide  skilled  services,  and 
also  preQls  syringes,  tiie  purpose  of  the 
visit,  which  was  to  provide  skilled 
services,  does  not  chai^.  However,  if 
the  sole  purpose  of  the  nurse's  visit  is  to 
prefil  insulin  syringes  for  a  Mind 
diabetic  it  is  not  a  ddOed  «n>«*tig  visit 
altiioagh  it  may  be  reimbarsed  as  sadi 
as  todicated  below. 

Filling  a  syringe  caa  be  safely  and 
effectively  performed  1^  the  a>Biage 
nonmedical  person  without  tiie  direct 
supervision  of  a  licensed  nurse. 
Cooaequentiy,  it  would  not  constitute  a 
skilled  nursing  service  even  if  It  Is 
performed  by  a  nurse.  (See  htennediary 
Manual  9  3117.2S;  Home  Healdi  Agency 
Manual  9  204.2B.)  The  personal  care 
duties  normally  performed  by  home 
healdi  aides  include  ■■■i«H«g  ^  pettoni 
wHb  medteations  ordered  by  a  phyridaB 
wfaidi  are  ordinarily  self-adoiiristemi 
(See  Intermediary  Manual  I  SlUA 
Home  Healtii  A^jsacy  klMiiial.  |a&X4 
f^rfgrmance  of  each  a  servtoe  Iqr  an 
aide  is  consistent  with  the  Medtoara 
conditions  of  parfldpatfon  for  home 


health  agendas.  Therefore,  home  healtii 
aide  services  would  be  appropriate  for 
tiiose  bHnd  diabetics  who  are  qualified 
for  home  health  benefito  and  who 
cannot  fill  their  syringes.  An  adequatdy 
trained  home  health  aide  could  ma^t 
intermittent  visits,  aaually  en  a  weekly 
basis,  to  tiie  home  for  te  porpoee  of 
filling  tiiat  supply  of  insnlto  ordered  by 
the  pniysician. 

If  Stote  law,  however,  precludes  a 
home  health  aide  fixim  prefilUi^  tosuhn 
syringes,  payment  nay  be  made  for  tiiis 
service  as  part  of  tite  cost  of  ridRed 
nursing  services  when  performed  by  a 
nurse  for  a  blind  diabetic  who  is 
otiierwise  unable  to  prefill  his  or  her 
•yringes.  There  are  no  adverse 
consequences  witii  respect  to 
reimbursement  to  the  home  health 
agency  for  providing  the  service  to  this 
manner. 

If  State  law  does  not  prednde  a  home 
health  aide  from  prefiDing  insulin 
syringes,  but  the  home  health  agency 
chooses  to  send  a  nurse  to  perform  only 
this  task,  the  visit  is  reimbursed  as  if 
made  by  a  home  healtii  aide. 

NOTE:  As  indicated,  to  qualify  for 
home  health  benefits,  a  patient  must 
require  skilled  nursing  services  on  an 
intermittent  basis  or  physical  therapy  or 
speech  therapy.  If  a  beneficiary  does  not 
qualify  for  home  health  ben^ts  bat  only 
needs  someone  to  prefill  syrii^es  whh 
the  correct  dosage  of  insulin,  then  no 
program  payment  can  be  made. 

Cross-refer  Intermediary  Manual 
913116,  3117.2B.  3117ff.  3119.2;  Home 
Health  Agency  Manual  9S  209, 2M{(, 
204.2B,  206. 

90-2    HOME  HEALTH  NURSES' 
VISITS  TO  PATIENTS  REQUIRING 
HEPARIN  INJECTIONS 

Professional  medical  advice  indicates 
that  subcutaneous  injections  of  low  dose 
heparin  can  be,  imder  certain 
dmnnstances,  medically  accepted 
therapy  for  tiie  treatment  of  recurrent 
deep  venous  thrombosis,  recurrent 
pulmonary  emboli,  and  other  conditions 
requiring  long  term  anticoagabtian.  Hie 
used  (hag  of  choice  for  tiiese  condltfons 
is  warfarin.  Heparin  may  be  sabstttoted 
for  warfarin  in  circumstances  such  as 
demonstrated  warfarin  sendtivity. 
Heparin  is  now  the  (kag  of  dioioe  for 
anticagulation  during  pregnane. 

Medicare  payment  may  be  made  for 
saversl  visito  by  tiie  home  health  nurse 
to  teach  the  patient  or  die  carii^  person 
toghre  subcutaneoos  tefections  of  tow 
dose  heparin  if  it  is  prescribed  by  a 
physidan  for  a  homebooad  patiant  who: 
(1)  to  pregnant  and  requires 
antteeagulant  therapy,  or  (2)  rsqairea 
treatment  for  dtep  venous  thianlMsis  as 
pahnenifty  emboli  or  for  another 


condition  requiring  anticoagulation  and 
docomentoUon  justifies  that  the  patient 
cannot  tolerate  warfarin.  If  the  patient 
or  caring  person  is  nnsMe  to  adnrinirter 
the  injection,  nursing  visits  to  give  the 
injections  on  a  daily  basis.  7  daya  a 
wedc  for  a  period  of  up  to  6  moaHvOa 
the  case  of  pregnancy,  vMto  may  be 
made  for  a  period  beyond  6  Bonllu  if 
reasonable  and  necessary)  woald  be 
reimbursed  by  Ktodicaia.  Covaraga  for 
these  services  after  6  months  of 
treatment  would  be  provided  onfy  if  the 
prescribing  physidan  can  justify  and 
document  the  need  for  such  an  utonihiil 
course  of  treatment  Documentation  of 
need  for  heparin  tojections  beyond  6 
months  would  not  be  required  for 
pregnant  patienta  who  meet  the 
homebound  criteria. 

Cross-refer  Intermediary  Manual 
99  3117.4B,  31174H.1;  Home  Health 
Agency  Manual  99  20i.4B,  204.4H.1. 
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tntraocuiar  Pholography. — 
Obaoiela  or  UnraaMMa  _ 


CoclHew^  ImplTtatttm  ■    

OocMeoelomy  wmh  Netvovaseu- 
IV  Trwaplwil  lor  Meniere^ 


36-70 
60-6 

66-14 


36-60 


Note:  Other  dtagnoellc 
va  Mamd  by  name  of  teat 

Dialyaia-. — — 

Oialyzara- 


Digital  SubayMon  Angtography.-. 

Dimethyl  SuHOBSda.. fcn...... 

Diraci  NonbivMlva  CaroUd  Mmo- 
•onTeela . 


36-24 

60-61 

36-78 


35-46 

35-78 
36-60 

36-83 

35-39 
60-34 


35-38 

60-1 
80-46 

88-41.80-0 
36-3, 3»-«1. 60-0 
50-43 
46-23 


DM80- 


60-7.80-87 
50-60 

36-77 
45-23 
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OnaalOBiunn 
naaua.  Poalunt 
Omg-        - 


«wnon 
Number* 


•50-6.50-7,60-87 

e»4 

36-18 


I^V^DMributad  by  the  NaMHHf 

^Sensitfviiy  Aaeaya 

t^  Therapy ___ 


Antt.|nhUior 
CdaylBR  (AlOC) „„, 

Dhnelhyl  SuHoNkle  (DMSO). 

•nauln  Syringe  ________ 


S^«. 


35-22.3 

46-16 

a»-4i 

88-41 
86-18 


46-24 


L-Oopa 

Mrmptncyia  Immune  ___- 

■><•  Ann  Thymocyla  Olebu- 

Nn 


Natnnal    Cencer    meUtula. 

Dnjgs  Distrtbuted  by 

Vitamin  B12  Ii4acttgna______ 

Oy  Heat  Treatment  lor  Cadrin 

Mbscutoskelulal  ~ 
OSA 


Chirt  Photon  Abso«plk»etry 

Oun^     Medteal     Equipment. 
(Saraening  Uat) 

E 

EC/C 

ECP, '..Z""Z 

EOTA  (Chaiatton  Therapy) 

EEC 


46-3 

46-10 
46-1 


45-22 

46-16 


EiAB. 
BCG.. 


80-1.88-0 


Badrical  Aversion  Therapy 

Bacafcal  Continenee  AM. 

Electrical  Ciannt  for  Oacubilue 
Uteers ..........-....________ 

Bactrical  Nen«  ^imuMoi»ZZ!.|a6-20, 

Stimuiaaon  to  Treat 


36-37 

36-74 

,        3S-«4,4S-20 

35-67,60-^50- 

40 

35-37 

90-1,  80-19;  50- 

17 

35-23.1 

66-2 


Fra^ures 


Stimuiation. 


(8(0) 


Serrices 


-  Nerve  SMmUBlora.  Aa- 
,«Mslng  Pabenfa  SuitablMy  IOr„ 


36-81 
8 


50-1. 90-4,88-16 


Bdcbode  Implanteiiow. 
iOapOi. 


neptmencepi'ietoi]i?«Me"! 


Morritorkig  Cxiririg  Oper>  Hewt 
Swgary .._... „.„_„    _„_. 

neraiiwMiViiiiiivaMiiit"'  M^iT 
toring  During  Surgicd  Prooa- 
duras  bwoMng  the  Csrafarri 
Vtacuiar.___ 

EtocMyla  Ospwion  ".".7" 

Dactoiiiyugraphy 

Elackon  Microecopee.. 


Bacbonk:  Pacemaker  Aneiysis.„. 

Boctonic  Speech  Aidi 

Elactroahock  Therapy 

"T^oaluap  Therapy 

B«*otherapy  for  Treatment  of 

ftgW  Narva  Pamyria  (Bart 

™Ny) 


36-17 


8IM0 
■  10-37.60-38160- 
40 


36-67.1 


36-67 

%-33 

36-27 

50-18 

60-1 

86-6 

36-23,1 

36-18 


Ewbojactomy-ruMwiij] 


35-7S 
36-23-1 
9S-» 


EndocenM    Electric^   Siknula- 

Von.  Oiagnoalic  (Placing) 

En**mphabc  Hydrepa 

ffarteacopy 


EndbOiuliei  CeN  PHotogriipriy.. 


(ESR^. 


ffm  riMii 

OmSWOn 

Number* 


Enteral  Nuirilton  Thsfwy.. 

Epfcpoy .-!!L 

Equbw 


rwphagaal  pH  Monitoring.  24^r 
AMbuletory 


^ophageei  Speech  Tttfntag . 


ESWL. 


Ethyienedtamine-Tetra-Aoettc 
AcM  (Chalatton  Thei^y) 

CaiKLjipuiaal  Shock  WaM  U9v 
oMpey(ESWU, 


Tea 
Puknonaiy. 


EMivnal  Counterpidaaaow  (ECP). 

External  Inhjaion  Pm^ 

Eidiamipwual  Photopheieeie 

Extrainiiauaiiial   Artary  Bypaaa 

^AB)  Surgery  in  8w  Daai- 

Ntant  of  Strokes 


36-78 
36-29.36-60 
3841^60-25 

5048 

60-17 
66-10,86-18.2 
80-40 
4642 
60-25 

86-83 


60-17 
3641 


8041 
86-16 


Ertraoranial/lntracnnial  Sugery 
|ECnc» Zl™ 


Fabric  Wrapping  ol  Abdominal 
Aneurysms 

Fadai  Nerve  Paralyaia  (Bare 
Palsy).  Electrothen^y  tor 

F«n%  Counseling 

Famgitednees 


S(4)plementBd. 


Fat  Maiabaorptkm.  Diagnosis  of. 
^^Mt  Tnorspy _ 


Ffcrous  Tissue 

FtefeMi  Hiring  l«f. 

FMfced  Therapy  Oiy  Heat  for 
Omafa  Miscukiekeietal  Dlaar- 

PaedTaaim. 

Foot  Can ..... 

Fractawa.  Treatment  by  Bwiri- 
cafSbmulabon 

"•artaridkig  Clirsc--. __...„. 

36-74 
80-14 

3647 


35-37 
3647 

35-34 

36-72 
36-14 
36-54 
36-2Bl1 
5041 
854 
35-32 
35-32 
36-29 


QmMb  AckMy.  ReMuae  Tael  tor.. 

Qaatric  Analysis  Tests. 

OaMc  BaNoon  fOr  Treatment  of 
Okeaity 


QasWe  Bypass  Surgery  for  Oba- 

•ity. - 

Qaatric  Freezing 


OaaOoJajurKjatomy 


General  Anaetheaia. 


46-4,504 

35-48 

35-22.3. 35-2S, 

35-46 


9044 
804^90-34 

36-40 
3645 


^•UBcyta  TranalMona 
Qwvfaa  Jet  Wi 
GroupCOrms 


kKkJdbtg  tw  Um-tt 
andMHouHtftor 
fnnWiiiB 


36-40 

504 

35-44 

36-39 

60-11 


46-T2 

45-T8 

50-4 

46-16 

9044 


H^ioae.  Prevewtton  of  During 

HBO 

HaerfngAkt. 


Nemalocrt  TutMe . 


46-Jf1 
86-10 

36- 


llemfiiieiifaa 


56 

80-1 

-3642.60-12.60- 
30 


HamodMyHa  Equ|Miani--Harna 
Uae. 


Hemmlaiyiis. 

Schizophrenia, 


Hamopertoaion ... 
Hamortwograph . 


-^■ion  Pumpa., 


Mwnii  St<>port Z"."™ 

Ha  Bundte  Study ._ 


Htatamlne  Ther^>y, 

HislDoompatbility  Tasang 


Home  Care  Patient  Edicaikm 


Home  Gkjcoee  Monaori 

Home  Heelth  Nunee*  VtaNs  to 
Patients  Requring  Heperin  m- 


Homa  Health  Nureae'  ViaitB  la 
8»Home  of  a  BIkid  OiabatK 
to  PrefiH  Insulin  Syringes 

Homograft _ 

Hospital  and  SMIIed  Nurikig  Fa- 
cMy  Admisston  Diagnaalk. 
^ooedures « „ 

Hospital  Beds „ 

Humen  Tumor  Slam  Cal  Drug 
Sensitivi^  Asssye. 

Hydrarte  kwontinence  ConM 
Oavicas _...—_,_.__ 

Hydnphac  Contact  Lanaaa...... 


80-1,00-2.804. 
80-10 

3641 
86-30 
3548 

90-16 

80-1 

804 

70^1.704 

904 

39-T9 

90-23 

90-15 

80-1 
00-11 


904 


Hyperbaric  Oxygen  (HBO)  Ther- 
apy  

HpergioiMikininiai 


HyperpiaslKLaekMW. 


Cancer.. 


Hypoplaaia  of  Bona  ManDw. 


r^fpothyroidam .. 


Immunodeficiency 

pftocytic  Funcaonln__ 
kwplaniabie   Electnoaie 


Inhniofi  Pimps, 
of  AmtUim 
Raflui  Oavioa . 


90-1 
45-12 


9049 

604 

50-41 

654 

46-7.68-1 

35-31 

35-10 

36-60 

36-64 

904 

35-18.36-26 

36-49 
36-32 


36-7.3642 

3647 

36-26 

36-26 

80-4 

35-11.  3541 


60-46 


Stereotaxic  DapOi 


Diagnooto  arri  Ttaah 


Nortnvasive     Careid 

FuncOon  Tmatm 


LaakmaotNaivaTRKlB. 
Pumpa '     ..,  ^ 


864 

89-14 


96-4. 


-17 


S4aio 


Fedaral  Regtoter  /  Vol.  54.  No.  160  f  Monday.  August  21.  1989  /  Notices 


nnMVon  insnpy» 


.ln|seion      Sdsroltwrtpy 


CiMv  Therapy., 


iniuvu.* 


UQflfvwntous 

InQ  AqmUs  — ._ 
Paliani  Education 

VNamin  B-12 

Inwf  Etf: 

Cwtxin  Tlwrapy. 


Sdaras- 


Uimonlc  SiiQMy~ 


Numtar* 


InpaMMi  HcMpM  Sliyi  For  ttw 
TrMQiMni  01  MoonoHni.— ~.. 


tmlttiMuinl/l  town  Cwa 
Educdton  Rogranw»~. 


MiCMDi  tk>uwy  1  I 

hMMllnal  Btf-Pan  8urmiv..._— ._ 

nra^^^^^^  ^f  ■  ■.••  .*.^^^^y ■•••■•■■■■■■■ 

Inlofwiton  irMrapy*  Mttedte... 

kincranM  rNniurt  McnIlorInQ, 


hmooulw  L«nMt  (lOL'i)- 
Maooulir  Plwtograptiy — 
IMnspM'^'^  VwMlcuiv 
Pino- 


IntavwKMi  HMvnlnt  TlMrapy.^ 
Pranura 


lOL't..- ...... 

Itiiysllon.  Colorac.. 


JoM   ElMtictzed   Heavy   Duty 


•toM  Sdaroltwnpy- 
K 

iVWDimVUPB ......... 


KUnay  Slonaa.  Ti 
Ndnay  Tnrapianl 


L-Oopa.. 


iaatnwnl  of. 


35-15,36-29 

35-73 

35-S 
90-2 

45-3,90-1 

35-13 
90-1 
45-4 

35-29 
35-4 

35-22 

36-18 

80-1 

46-8,90-1 

36-61 

36-33 

36-67 

35-32 

50-38,86-7 

36-39 

36-76 

»-19 

35-«2 
65-7 
36-1 


45-12 
35-13 

35-54 

36-64,46-7 
35-64 

35-68.36-71,50- 
23,50-26 


Uboratory  Teats: 

Chronic  Renal  Psoaie  Pa- 


CylOQanatic  Sluda ._.«...-..—.. 
CylolOKic  Food  Teflla.M«...>.w 
DiaQnoaUc  Breath  Analyaia—. 
EndotheW  CeN  Ptwtography 
End-Stage    Renal    Diaeaae 

Patients. ...». „..».,...»...». 

Qravles  Jet  Washer 

Heir  Analysis. — 

HisiocompatabiHty  Testing  — 
Human  Tunwr  Slam  CeH 

Drug  Sensilivtty  Assays  — 
Lymphocyle    MHogen    Re* 

sponee  Asttsyi 
ObaoMa  or  UnraMUa  Diag- 

noetic  Tests 

VABRA  Aspirator 


I 


Uthoblpey:  Extracorporeal  Shock 
Wave,  Parcutaneoua.  Ttansur- 


Ladoee  Breath  Hydragen~...~.__.. 
LasHa  wd  Related  SubatMcea. 
Laplna 


UQVMnlous     Infections 
SderocinQ  AQsnti.— ^m«< 
LNNum 


UMrFalura. 
Uvsr  Teats.. 


LhMr  Transplantation  .-.-_«...-...«. 

Long-Temi  ParenlsrsI  Nutritional 
Therapy  in  the  Home,  Paren- 
teral and  Enteral  Tlyapies 
and  Nutritional  Suppiembnts  ._ 

Low  misnsity  Direct  CuneM 

Lymphedema  Pump 


Lymphocyte  Immune  Gtoiwlin — 
Lymphocyte  Mitogen  Reaponse 
Assays. 


Section 
Numl)er> 


45-1 


GO-17 
50-29 
50-2 
50-61 
50-38 

60-17 

60-4 

50-24 

SO-23 

60-41 

50-45 

50-34 
50-10 
36-60 
36-32 
50-61 
46-10 
45-22 
35-52 
5&- 
29 

35-13 
35-23 


-7-T 


Itaculer  Degeneration  by  Photo- 
ooagulation„».-.._.._»..«~~~ 

Magnetic  Resonance  bna(^ 
(MRI) 


Mammograma -_-. 

Manipulation  (o(  Rtxage,  Heed) - 

Mastectomy.  Breeat  Recenstruo- 

tton 


Mechamcal/Hydrauic 

nance  Control  Oevtoes^.. 
MsGhanicalASaciRometry ... 
Malodte  Intonation  Thers»y 

I'S 


Section 
NumtMr' 


Mentor  Bladder  Pacemaiasr 

kAnffWMlhHii  _ 

Moon  Face,  Correction  ol 

Motor  Function  Diaorder*,  Treat- 
ment   with    Electrical   Nerve 

Stimulation ._ 

MRi .. 


Multiple  Myeiomes- 

Diegnoeie 

Treatment  ....... 


Murine...... — _......._..»..».- 

Muacular  Dystrophy — __ 
Muscuiosiieleltf  Disordsai- 
Myasthenia  Gravia .,~~ 


H 
National  CancerlnstlbjM(Na). 
Narcotic  Addiction,  Treafenenl  of. 


Neoplaslic  Lesions.— 
Nenw  Conductor  VeiodV  Test 
Nerve  Destnjction,  Cheiaical 
Nenw  Stimulator 

Carotid  Sinua  — 

Electrlcai..~ 

rni.ii.iin 

rnremc..——..— ~.. 

Neuromuecular  Electrical  Stimu- 
lation (NMES)  m  ttie  Treat- 
ment ol  Disuse  Atropky 

Neurovasculsr  Transplant 


35-81 

35-33 

45-1 

35-53 


65-10 
35-31 
80-16 
45-22 

60-45 


35-39,35-62 

50-13 

35-61 

50-5,60-21 

36-2 

35-47 

66-9 

60-8 
35-67 
35-4,35-29.36- 
80 
66-11 
50-29 
35-12 


35-20 
60-13 
35-80 

35-30 
35-10,  35-20,  46- 
17 
45-22 
80-8 
86-««,50-5 
35-80 
35-64 


Occupational  Therapy - 
Oculopelhyamography„ 


Orthostatic  Hypotension... 
QSA. 


Osteogenic  Stimulalion 
Ostsophytes 


Outpatianl  Hospital  Cardte  Re- 


Oulpetlenl  HospM  Seivicee  For 
Treatment  ol  Alcohdsm.— «— . 
Oxygsnc 
HomeUee 


36-25. 80-1. 90-1 

60-37 

35-9,36-89,36- 

44,50-37 
36-32 
60-17 
35-48 

35-32 


Tests 


Carotid 


NMES 

Noninvasive 

Nuclear  Radioiegy  Procedures. 

Nursing  Seraioes 

Nutritional  Suppiementtfion .... 
Nutritionel  Therapy  ».._«_«»_ 


OlMSity. 


Otjedete/UnreUbie    Oagnoelic 
Teets 


CiMtruclive  Sleep  Apnea  (OSA) . 


45-16 

35-42 

34-64 

50-6 

50-17 
35-17 

66-4 

85-8 

65-13 


35-77 
35-50 
45-10 
35-77 

50-37 
50-30 

90-1.90-2 

65-10, 86-104 

65-10,  65-10.1, 

85-10.2 


86-26,  35-26.1, 
35-33,35-40. 
35-89, 


HypertMftc  Therapy.. 
Portable  Systeme-- 
Topical  Appfcation  of 
Treatment  c( 
Carbon  Therapy 


Inner    Eer/ 


Pacemaker ____»_. 

Pacemefcer  Evaluatton  ServioBS, 
CsRlac 


Pacemaker  Monitors 

Pacing.. 


Pam  Control: 
Acupuncture 

Acute  PoeU)peraltve — 


Denervation 

Desliuctton  of  Nerra  Tissue.. 

Eleclrte  Nerve  SUmuMkin — 

Electric  Nerve  Stimulalton 
Thsrapy 

ElecWcal  Nerve  Stimulatdrs.. 
Pain  RehflMttation  Programs.-—. 

Pancrees  Transplanta ~.... 

PAP  Smears 


Parenteral  Nutritional  Therapy — 

Pariunaonlem — 

PsfOKysmsl        Supraventrloular 
Tachycardta,  TreetmenI  of..—.. 

Paroacymal  Vertigo -_■ — 

Patient  Activated  EKG  Reoord- 


Paltent  EducatkJn  Programa-H- 
Patient  Lilts — 


Penectomy..——- — — 

PENS 

Peptic  Uteer  Oiseaae 

Percutaneous   Electrical 
8timulatk)n(PENS). 


Percutaneous  TranakMnlnal  An- 
gkjplasty  (PTA) -.-.— 


36-25 

36-22.1.35-23 

60-4 

36-10 

60-4,80-0 

36-31 

35-29 


65-6 

60-1 

80-7. 80-« 

35-78 

35-8 
45-19 
35-27 
35-17 
35-17 
35-20 

36-46 
85-8 

35-21 

35-82 

50-20 

65-10,  86-10.1 

46-1 

66-4 
35-50 

50-15 

80-1 

80-8.80-9 

35-24 

35-61 


Percutaneoue  Tranekiminal  Coro- 
nary Angioplasty  (PTCA)...-. 

Peridex  Card  Filter  Set «. — 

Perimetry.  Computer  Enhenoad..- 
Periphery  Nerve  SOmuMorau—.. 
Peripheral  Vascular  Diaeaae 

Peritoneal  Dialysia  Equipment- 


60-34 

00-17 


PET  (PETT)  Scana — 

pH  Monitoring,  24-hr  Ambuktory 
Eaophagaal 


Phaoo^mulsillcsMon    Prooedura 
(Cataract  Extraction) -, 


Photography,  IntraoGular. 
Phatehyfnography. 


Phrenic  Narva  SsmulMOf- 


35  65 

35-46,65-8 

SO-3aSO-32Z 
50-32.3,50-32.4 

60-32.1 

80-12 

50-49 

65-« 

50-5,50-6,50- 

16.50-35 

80-10.60-12 
50-36 

35-63 

36-9 

35-61 
35-60 

50-44 
35-39 

50-60 
35-67 
86-13 
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Physical  Therapy.. 


P^VsWan's  Oflioe  m»n  an  m- 
■W^sn-Coverage  of  Serv- 
toes  and  SuppNse  hwUent  to  a 
P»V«ie»an's  Ser^oes 

Plasms  Exchwge 

Plesmapheresis 


PlMlic  Surgery  to  Correct  -liiioori 
Face" 


35-15.  35-25.  35- 
48,  46-1,  80-1, 
90-1 


46-16,35-46 
35-60 
35-60 


PlMfc  SurBeri^eiiili'fteii^" 
strudion 

PlethysiiiugiaiJliy !."! 

F«Satrist  ConsultationSeivicm 
m  a  Skilied  NurUng  Facility 

Polyps. 


Porcine  Skin  and  GradlentPi^ 

sure  Dreesings 

Portrtle  Hand4Md  X-Ray  irv' 

stnjment . 

Portable  Monitors,  Stood  Pt«h 

surs 

Portable  Oxygen  Systsms""!!!!." 
Pwifron    Emisston    Transverse 

Tomography  (PETT)  Sews 

Postural    Drainage    Procedures 

and  Pulmonary  Exsrcisss 

Power-Operated   Vehkdee  That 

May  be  Used  as  Whsetehein ... 
PwdMysis  UHralWialfan 


Prtmary  MeoogtobuNnemia 

PRINO  (Pretonged  RavenMe  Is- 
chemfc  Neurotogtoel  Deficit)...... 

Protofwrapy.  Joint  Sderolhar- 
■Py.  and  Ljgamentoue  Ir^ec- 
tkme  With  Sderoeing  Agents  ..„ 

P««oucement  of  Death 

Prosthetk:  Devtoes 


35-12 

35-47 
SO-8.  50-16 

50-8 
35-59 

45-12 

50-48 

50-42 
60-4 

50-36 

35-15 

60-6 
35-38 

35-60 

35-37 


Prosthetto  Shoe- 
PMudophrine.-. 
Psychiatric  Owe. 


Psyc'iiatrist's  Consultatton  With  a 
Benefiderys  Famly  «id  Asso- 


P^fchosomatto  CondNions.. 

Psychosurgery 

Psychotherapy 

PTA 


PTCA :.._ 

Pulmonary  CondHions...-.I!ZI 


Pulmonary  Exerciees 

PulMd  Waved  Diatfienny  Appa- 
ratus  

Pumps: 

Infusion 


35-13 
50-19 
.  35-24.  35-61.  70- 
3 
70-3 
85-7 
36-14,  3S-S2,  35- 
23,35-24 


35-14 

35-18,35-27 

35^84 

35-25 

50-3a  50-32.4. 

50-32.3,  50-32.4 

50-3Z1 

86-8,35-7,35- 

10.  35-15.  35- 

37.  35-55.  60-4. 

90-2 

35-15 


PUVA  TTier^)y.. 


Radial  Keratomy 

RadWton  Therapy  PtoinIng  SorJl 
ography .;:. 

R««ographfcAbeorpltoraetry 

RaclinerCheira 


Rafiectanoe  Cotorlmetsis 

RaWuK.  Anti^astineeiiiiliMert . 
Rofcactive  Karaloplaely. 
Rafractory  Edema- 


wcorwsem- 
Ciirdtoc. 


35-41 

60-14 
60-16 
35-66 


35-54 

50-7 
50-44 
60-1.60-9 
60-11 
35-69 
35-54 
35-38 


35^22,  35-23. 35. 

23.1,35-25 
.      35-25 


Oug  Abuse  (Chemtotf  De- 
pendency)  . 


RaMiiss  Teet  For  GtaMric  AoJctty" 
Renel: 

Aderacarcinoma - 

Arteries.  StsnoOc  Lsetone  of! 

Embofaation... ._. . 

Transplsnts 


Resection.  Carotid  Body., 
"••peatory  Then^ 

Retinel  Neoplasms. 

Reverse  Osmosis 

Rhizolysis 

Rupture ., 


.35-58, 


36-16. 


8 


Safety  RoHer 

Saipingo<wphorectomy '. 

Sarcarcinase 

Scalp ;™" 

Sailp       Hypothennia       CMng 
Chwnotherapy  to  Prevent  Hair 
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Hemodialysis 
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Steep  Therapy  (Etoctro).. 
SmeN    Bowel    Bacteria 
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Specially  Sized  Wheetoheire 
Spectrowave 
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Steatorrhee. 
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Privacy  Act  of  1974;  Syttam  of 
nacorda 

AOENCV.  Health  Care  Financing 
Administration  (HGFA).  Department  of 
Health  and  Human  Services  (HHS). 
action:  Notice  of  New  System  of 
Records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  taostablish  a  new 
system  of  records.  "Drog  Bill  Processor 
Records  on  Medicare  Prescription  Drug 
Beneficiaries."  HH8/HCFA/BPO  No. 
09-70-0528.  We  have  provided 
background  infonnation  about  the 
proposed  system  in  the  "Supplementary 
Information"  section  below.  Althou^ 
the  Privacy  Act  requires  that  only  the 
"routine  uses"  porfion  of  the  system  be 
published  for  comment.  HCFA  invites 
comments  on  all  portions  of  this  notice. 
dates:  HCFA  filed  a  new  system  report 
with  the  Chairman  of  the  Committee  on 
Government  Operations  of  the  House  of 
Representatives,  tke  Chairman  of  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator, 
Office  of  Information  and  Regulatory 
A&irs.  Office  of  Management  and 
Budget  (OMB).  on  August  16, 1909.  The 
new  system  of  records,  including  routine 
uses,  will  become  effective  October  20, 
1960.  unless  HCFA  receives  conunenta 
which  warrant  modiflcation  of  the 
notice. 


60^7 


The  public  should  address 

oomments  to  Riclnrd  A.  DeMeo,  HCFA 
Privacy  Act  Officer,  Office  of  Budget 
and  Administration.  Health  Care 
Financing  Administration.  Room  G-M-1, 
East  Low  Rise.  6325  Seowity  Boulevard, 
Baltimore,  Maryland  21207.  Comments 
received  will  be  available  for  inspection 
at  tUs  location. 

TOR  FURTHER  WTORMATIOW  CONTACT: 

Dorothy  A.  Kielkopf ,  Division  of 
Operational  Systems  Development 
C^ce  of  Program  Operations 
Procedures,  Bureau  of  Program 
Operations,  Health  Care  Financing 
Adninistration,  Room  G-A-1,  Meadows 
East  Building,  6325  Security  BotderanL 


Baltimore,  Maryland  21207.  Telephone 

(301)  gefr-6121. 

SUPPUMCNTARY INTORMATION:  HCFA 

proposes  to  initiate  a  new  system  of 
records  and  to  collect  data  under  the 
authority  of  section  1842(oH4)  of  the 
Social  Security  Act  as  amended  by  die 
Medicare  Catastrophic  Coverage  Act  of 
1988  (Pub.  L 100-360).  which  mandates 
that:  "the  Secretary  shaU  establish,  by 
not  later  than  January  X 1001.  a  point-of- 
sale  electronic  system  lor  use  by 
carriers  and  participating  pharmacies  in 
the  submission  of  iafoi*Mtioa  reelecting 
covered  outpatient  dnifi  dispensed  to 
Medicare  beneficiaries -under  diis  part" 
(Related  provisions  of  the  Social 
Security  Act  are  at  sections  1842(bH3)(n 
and  (K).  l842(cMlMA)(U).  1842(0(3). 
1842(h)(1).  and  die  remainder  of  Section 
1842(o).  This  system  of  records  will 
contain  beneficiary-specific  information 
on  Medicare  prescription  drug  benefit 
entitlement  deductible  status,  and,  over 
time,  prescription  drug  use.  HCFA  will 
thus  be  able  to  prupei^r  and 
expeditiously  pay  MecBcare  benefits  to 
or  on  behalf  of  the  beneficiary  in 
question  and  to  inform  die  beneficiary 
at  the  point  of  sale  of  her/his  deductible 
status  and  of  potential  prescription  drug 
interaction  problems.  Under  all 
conditionB,  sensitive  data  will  be 
safeguarded  from  disclosure  and 
protected  from  unauthorized 
modification  or  destruction.  Each  user 
will  be  required  to  present  a  vaUd 
password  before  being  allowed  access 
to  the  system.  Only  tlwse  persons  whose 
duties  require  access  to  beneficiaries' 
records  will  be  given  passwords. 
Authorized  pharmacy  personnel  will 
have  only  limited  read/write  access  to 
beneficiaries'  records.  Beneficiary- 
specific  prescription  Drug  information 
will  be  available  to  asthorized 
personnel  of  enrolled  pharmacies  oidy 
in  instances  of  potendal  ootpatient 
prescription  drug  interacdons,  and  the 
information  available  will  be  limited  to 
the  prescription  drug|s)  implicated. 

Ilie  Privacy  Act  permits  us  to  disclose 
information  without  Ihe  consent  of  the 
individual  for  "routinB  uses" — that  is, 
disclosure  for  purposes  that  are 
compatible  with  die  furpose  for  w^iich 
we  collect  the  information.  We 
anticipate  Uiat  disckmore  ander  die 
routine  uses  will  not  result  in  any 
unwarranted  adverse  effects  on 
personal  privacy. 

Dated:  August  14, 1980. 
LaidsB-HafB, 

Actb^  Administrator,  Health  Care  Pinancii^ 
Administration. 


/  VoL  R  No.  left  /  hkmdn,  Aawrt  21. 


/ 


^System  Name:  DmgBfllftooBssor 
Records  on  Medicare  PrescripMon  Ormi 
Beneficiaries.  ^ 

SMuky  OassHlcathm:  Nbne. 

System  LoeatioK  Contact  the  System 
Manager  for  locatioB  of  records. 


die  SystaoL'  MeiBcare  beneflUaiies 
eliglbte  for  die  Medicare  outpotieBt 
prescription  drug  benefit 

*^'*ir-'—  -^  ■-  ■  ■  *i  hi  ifci  Hj  steal 
llie  syetem  coirtaiBS  beiwficiaiy-specffic 
Metttcare  Put  B  enroOmeot  date, 
including  name,  date  of  birtli,  sex,  raca, 
Healdi  inanraoca  Claim  NondMr  (HICN), 
address,  marital  stetns,  and  data  of 
death.  It  alao  contaiaa  informatioa  oa 
Medicare  prescfiiitiun  drag  benefit 
enddement  dedoctible  atatns, 
Medicare-corerad  ontpatient 
prescriptioo  drug  nee  Instory, 
representative  payee  name  and  addreas. 
and  Medicare  secondaiy  payer  records 
containing  odier  par^  Uability 
insurance  information  necenaiy  ftar 
appropriate  Medicare  payment 

Auttunity  for  Maintenance  of  the 
System:  Section  1842(oX4]  of  PalK  L 
100-36a 

Puqmea(s):  The  system  is  intaaded  to 
facilitate  premier  and  expeditious 
payment  of  Medicara  prescriptioD  Aim 
benefito  to  or  on  behalf  of  entitled 
beneficiaries;  to  allow  eligibility  for 
Medicare  prescripdoa  drag  benefite  and 
deductiUe  status  to  be  asoertained  at 
the  point  of  sale;  to  ennue  that 
beneficiaries  who  travel  fx  move  %vill 
not  lose  credit  for  paymente  toward  the 
deductible;  to  facilitate  die  prevendon  of 
outpatient  prescription  dn« 
interactions;  to  allow  for  prospectiva 
and  retrospective  utiliiation  revtew. 
Benefidary-apadfic  Quotient 
prescriptiaii  drug  ingnwiiyntton  will  be 
available  to  authorized  personnel  of 
enrolled  pharmaciea  only  in  jnatart/crt  of 
potential  ou^tient  prescription  drug 
interactions,  and  the  int^wfBgf[qn 
available  will  be  limited  to  die 
prescription  dragis)  fanpH5.g^ftj^ 

Routina  Usas^  Records  MaiateiBad 
in  tke  Syeteai,  Indodiiv  Calaai 
Users  and  Pupoeaa  of  SmAUs 
Disclosure  may  be  made  to: 

1.  Claimants,  teir  aadmriaad 
repiesentetives.  or  dwir  lepieseulatifa 
payers  or  payeee  to  die  aactent  iwirinaaij 
to  pursue  poyoMrt  off  MedicareH»vered 
outpatient  preau^idon  dt^  bOb. 

2.  Third-party  contacts  (widwvt  tlw 

consent  of  dw  indiTidaal  to  whom  die 
information  pertain)  to  e^faiatfffnt 

where  the  par^  to  be  ooBtacted  kaa,  or 
is  axpactad  to  have  iBfoiaatioB  lelal^ 
to  die  individnal'a  capobdity  to  mmM^ 


her/his  affairs  or  to  ker/Ua  alWbiBty 
for  or  eMidameiri  to  praacripOoN  *H 
benefits  ondar  dw  Medicara  promma 

when: 

a.  11w  todividtml  is  mabla  to  provide 
die  infotmattoa  befa«  sos^  As 
individual  is  considered  to  ba  anable  to 
provide  certato  types  of  fadbrawdon 
when  any  of  die  fotbwlng  oondltloiis 
exist:  The  individaal  ia  Inc^Mbla  or  of 
questionable  mental  capabOty,  cannot 

read  or  write,  cannot  afford  te  coat  of 
obtaiatog  die  infonaatton,  a  laagsage 
barrier  existe.  or  die  caatodfan  of  tke 
infonnation  will  not  as  a  matter  of 
policy,  provide  it  to  die  individaaL 

b.  Tke  data  are  needed  to  establish 
die  validity  of  evidence  or  to  verify  the 
accuracy  of  infixmation  presented  by 
the  individoal  or  an  autlioriied 
representative,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
eligibility  forprescription  drug  benefite 
under  the  Medicare  program;  the 
amount  of  reimbursement;  any  case  to 
which  the  evidence  is  being  reviewed 
for  the  purposes  of  an  audit  or  as  a 
result  of  stispected  abuse  ca  fraud, 
concern  for  program  integrity  or  quality 
appraisal,  or  evaluation  and 
measurement  of  system  activities. 

3.  Federal.  State,  and  local  law 
enforcement  authorities  for  investigating 
alleged  theft  forgery,  or  unlawful 
negotiation  of  Medicare  reimbursement 
checks. 

4.  The  U.S.  Postal  Service  for 
investigating  aDeged  forgery  or  tiieft  of 
Medicare  diedes. 

5.  The  Department  of  Justice  for 
investigating  and  prosetjutlug  violations 
of  die  Sodal  Security  Act  to  which 
criminal  penalties  attach,  or  other 
criminal  statutes  as  diey  pertain  to  die 
Sodal  Secnrity  Act  programs,  for 
representing  the  Secretary,  and  for 
investigetir^  issoes  of  frand  by  agem^ 
officers  or  employees,  or  vfolation  of 
dvil  rights. 

&  The  Department  of  Justice,  when: 

a.  HHS  or  any  HHS  component 

b.  Any  HHS  empkqras  fai  her/his 
official  capedty, 

c.  Any  HHS  employee  in  har/Ua 
individual  capad^,  where  dw 
Depwtment  of  Jostioe  (or  IfilS,  where 
audiorized  to  do  so)  kas  agreed  to 
represent  the  aaqiloyee.  or 

d:  Tke  Udted  Stetas  or  any  United 
States  agency,  ariiere  HHS  detenatoea 

diat  die  ddgattoB  is  Idcdy  to  affect  HHS 
or  any  HHS  component 

is  a  party  to  Utigatton.  or  baa  an  kiteiast 
in  such  litigatiQa.  and  HHS  detamdaes 
diet  die  use  of  sadi  rsoords  by  dw 

Department  of  Jaettca  ia  relavMt  Md 
newsssiy  to  d»  lidgsdon  and  woaid 


helpindieefhcttrei 

thegovaraaMRfal[ 

however,  to  eaeh  carer  Ikat  IMB 

determines  that  such  disdosare  is 

compatfUa  wfdi  dw  pnrpere  for  wUch 

the  reooids  were  cdlBcied. 

7.  A  ooort  or  adjudicative  body  bafbrs 
whidi  HHS  is  authorized  to  appear, 
when: 

a.  HHS  or  any  HHS 1 — rst. 

b.  A19  HHSemployre  to  hsr/hto 
offidal  capadty. 

c.  Any  HHS  emptoyee  to  ker/te 
individud  capwdty.  wkma  HHBhaa 
agreed  to  leprasent  tka  aavloyaa.  ar 

d.  The  United  States  or  any  United 
Statre  agency,  where  HHS  dateiwinw 

diet  die  Utigstion  to  likely  to  afisot  »1S 
or  any  HHS  component 

is  a  party  to  litigation,  or  kas  an  tatenet 
in  such  Udgation.  and  HHS  determtaes 
diat  die  BM  of  such  records  is  retevant 
and  necessary  to  die  Iftigetion  mid 
would  h^  to  die  effective 
representetioo  of  the  goveinmeutri 
party,  provided,  however,  in  each  case, 
diat  HHS  determines  diat  sodi 
disclosure  is  compatible  widi  the 
purpose  for  which  die  records  were 
collected. 

&  The  Raihxiad  Retirement  Board  for 
administering  provisions  of  the  Railioad 
Retirement  and  Sodal  Secnrity  Acta 
relating  to  railroad  employment 

9.  Peer  Review  Organizations  to 
connection  with  their  review  of  diihna, 
or  in  connection  with  studies  of  other 
review  activities,  conducted  pursuant  to 
Part  B  of  Tide  XI  of  die  Sodal  Security 
Act 

10.  Peer  review  groups,  consisting  of 
members  of  State,  County,  or  local 
health  care  sodeties  or  health  care 
foundations  (health  care  profiessionals), 
appototed  by  the  sodety  or  foundation 
at  the  request  of  die  processor,  carrier, 
or  intermediary  to  assist  to  the 
resolution  of  questions  of  medical 
necessity,  over-,  under-,  or  miause  of 
services  or  |u«scription  dn^  with 
resped  to  MedScare  daims  submitted  to 
the  processor,  carrier,  or  totennediaiy. 

11.  State  Licensing  Boards  for  review 
of  unethical  practices  or  aonprofiesdonal 
conduct 

12.  An  individual  or  oiganiutian  for  a 
research,  evahiatioa,  or  •p"!— «^^^Tl/^|t^a^ 
proied  related  to  dw  prevention  of 
diseare  and  disability;  or  the  restoration 
or  maintenance  of  health,  if  HCFA; 

a.  Determines  that  the  use  or 
disdosare  doea  not  viotote  legal 
limitatians  endcr  wMdl  tke  leoofd  wee 
provided.  coUected.  or  obtoiaad  ad 

b.  DeterndnM  toat  dw  piapoee  far 
which  dw  dtedosore  te  to  ba  1 
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(1)  Cannot  be  reasonably 
accompUilMd  onleas  the  record  is 
provided  in  individually  identifiable 
fbrau 

(2)  la  of  sufficient  importance  to 
warrant  the  effect  and/or  risk  cm  the 
privacy  of  the  individual  that  additional 
exposure  of  the  record  might  bring,  and 

(3)  There  is  reasonable  probability 
that  the  obiective  for  the  use  would  be 
accomplished;  and 

&  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administntive,  technical,  and  physical 
safeguards  to  jvevent  unauthorized  use 
or  disclosure  of  the  record, 

(2)  Remove  ot  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruction  can  be 
accompUdied  consistent  with  the 
purpose  of  Uie  project  unless  die 
recipient  presents  an  adequate 
{ust^cation  of  a  research  or  health 
nature  for  retaining  such  informaiton, 
and 

(3)  Make  no  birther  use  or  disclosure 
of  the  record  except: 

(a)  fai  emergency  circumstances 
affecting  the  health  or  safety  of  any 
individual 

(b)  For  use  in  another  research  project 
under  these  same  condidons  and  with 
written  authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  person  for  the  purpose  of  an 
audit  related  to  the  research  project,  if 
information  that  would  enable  research 
subjects  to  be  identified  is  removed  or 
destroyed  at  the  earliest  opportunity 
consistent  with  the  purpose  Of  the  adult, 
or 

(d)  When  required  by  law; 

(4)  Furnish  a  written  statement 
attesting  to  the  information  recipient's 
understanding  of  and  willingness  to 
abide  by  these  provisions. 

13.  State  welfare  departments, 
punuant  to  agreements  with  the 
Department  of  Health  and  Human 
Services  for  administration  of  State 
supplementation  payments,  for 
enrollment  of  welTare  recipients  under 
the  Social  Security  Act,  for  quality 
control  studies,  for  determining 
eligibility  of  recipients  of  assistance 
under  Titles  IV  and  XDC  of  the  Social 
Security  Act.  and  for  the  complete 
administration  of  the  Medicaid  program, 
Re-release  of  records  is  prohibited 
without  the  express,  written  consent  of 
HCFA. 

14.  State  audit  agencies  in  connection 
with  the  audit  of  Medicaid  prescription 
diug  benefit  eli^ility  and  payment 
determinations,  with  respect  to 
recipients  who  also  are  (or  may  be) 
Medicare  beneficiaries. 


15.  To  an  agency  of  a  SUte 
Government,  or  established  by  State 
law,  for  purposes  of  determining, 
evaluating,  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  m  the 
State,  if  HCFA: 

a.  Determines  that  the  use  or 
disclosure  does  not  violate  legal 
limitations  under  which  the  record  was 
provided,  collected,  or  obtained, 

b.  Establishes  that  the  data  are 
exempt  from  disclosure  under  the  State 
and/or  local  Freedoin  of  Information 
Act, 

c.  Determines  that  the  purpose  for 
which  die  disdosure  is  to  be  made: 

(1]  Cannot  reasonably  be 
accomplished  unless  the  data  are 
provided  in  individaally  identifiable 
form, 

(2)  Is  of  sufficient  importance  to 
warrant  die  effect  and/or  risk  on  the 
privacy  of  the  indl^^udals  that 
additional  exposure  of  the  record  might 
bring,  and 

(3)  There  is  reasonable  probability 
that  the  objective  for  the  use  would  be 
accomplished;  and 

d.  Requires  the  information  recipient 
to: 

(1)  Establish  reasonable 
administrative,  technical,  and  physical 
safeguards  to  pfevtnt  onauthorized  use 
or  disclosure  of  the  record, 

(2]  Remove  or  destroy  the  information 
that  allows  the  individual  to  be 
identified  at  the  earliest  time  at  which 
removal  or  destruOdon  can  be 
accomplished  consistent  with  the 
purpose  of  the  request,  unless  the 
recipient  presents  an  adequate 
justification  of  a  research  or  health 
nature  for  retaining  such  information, 
and 

(3)  Make  no  furtfier  use  or  disclosure 
of  the  record  except: 

(a)  In  emergency  circumstances 
affecting  the  healtti  or  safety  of  any 
individual 

(b)  For  use  in  another  project  under 
the  same  conditions  and  with  written 
authorization  of  HCFA. 

(c)  For  disclosure  to  a  properly 
identified  peraon  for  the  purpose  of  an 
audit  related  to  the  project  if 
information  that  would  allow  project 
subjects  to  be  identified  is  removed  or 
destroyed  at  die  earliest  opportunity 
consistent  with  the  purpose  of  the  audit 
or 

(d)  When  required  by  law;  and 
(4)  Secure  a  written  statement 

attesting  to  die  recipient's 
undentanding  of  and  willingness  to 
abide  by  these  provisions.  The  recipient 
must  agree  to  the  foUowing: 


(a)  Not  to  use  the  daM  for  purposes 

Uiat  are  not  related  to  die  evaluation  of 

cost  quality,  and  effectiveness  of  care. 

(b)  Not  to  publish  or  oUierwise 
disclose  the  data  in  a  form  raising 
unacceptable  possibilities  that 
beneficiaries  could  be  identified  (i.e.,  the 
data  must  not  be  beneficiary  spedflc 
and  must  be  aggregated  to  a  level  in 
which  no  data  cells  have  ten  or  fewer 
benefidaries),  and 

(c)  To  submit  a  copy  of  any 
aggregation  of  the  data  intended  for 
publication  to  HCFA  for  approval  prior 
to  publication. 

16.  A  congressional  (ffice  requesting 
the  record  of  en  individual  in  response 
to  an  inquiry  from  the  oongressional 
office  at  die  request  of  that  individual. 

17.  Senior  dtizen  voltmteen  working 
to  assist  Medicare  benefidaries  in 
response  to  benefidaries'  requests  for 
assistance. 

18.  A  contractor  working  widi 
Medicare  processon  to  identify  and 
recover  erroneous  MetKcare  payments 
for  which  other  insuraace  programs  are 
Uable. 

19.  State  and  other  9)vernmental 
Worken'  Compensation  Agendes 
working  widi  benefits  payable  under 
woiken'  compensatioa  programs. 

20.  Insurance  compesdes,  self-insurers, 
Healdi  Maintenance  Organizations, 
multiple  employer  trusts,  and  other 
groups,  induding  governmfnt  programs 
providing  protection  from  outpatient 
prescription  drug  expanses  of  their 
enrollees.  Information' to  be  disdosed 
shall  be  limited  to  Medicare  prescription 
drug  benefit  entitiement  data  on 
specified  individuals.  In  order  to  receive 
this  information,  the  entity  most  agree  to 
the  following  conditions: 

a.  To  certify  tiiat  die  individual  on 
whom  die  information  is  bring  provided 
is  one  of  its  insureds. 

b.  To  use  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  daims.  and 

c.  To  safeguard  die  confidentiality  of 
the  data  and  to  prevent  unauthorized 
access  to  it 

21.  Authorized  peraoimel  of  enrolled 
phannades  for  the  ptpposes  of 
establishing  or  verifying  benefidary 
eligibility,  determiniqg  whether  the 
annual  Medicare  prescription  drug 
deductible  has  been  leached  or 
exceeded,  and  informing  benefidaries  of 
potential  outpatient  prescription  drug 
interactions. 

22.  A  contractor  of  HCFA  for  die 
purpose  of  collating,  analyzing, 
aggregating,  or  etherise  refining  or 
processing  records  ill  diis  system  or  for 
developing,  modifying,  and/or 
manipulating  ADP  software.  Data  would 
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also  be  disclosed  to  omtractars 
indtfental  to  consultation,  programming, 
operation;  ttstittatttieahoe,  or 
maintenance  for  ADP  or 
telecommunicatiuiis  systems  cnntatiifiwi 
or  supporting  records  in  the  systeBr^ 

Pirikies  sad  PEBdioBa  ftie  Stodi^ 
Retrieving,  Accessing.  Retaining^  and 
Disposing  of  Reoocds  in  die  SystBB 

Statags:  Paper  and  DMBelic  media 

Batrieeabitt^Recotds  are  retrieved 

bydieHICN. 

SafegBBids 

a.  Audiorized  Usera:  Only  aufliorized 
empiofees  of  HCFA  and  of  HCPA's 
contracton  and  personnd  of  MtroHed 
pharmacies  whose  diHies  reqoire  tiw  ase 
of  informatiaii  hi  dw  ^jiaai^iall  have 
access  to  benefidaries'  records.  Sodi 
agency  employees,  peraonnel  of 
contractors,  and  personnel  of  enrolled 
phannades  having  access  to  records  are 
preduded  from  disdosing  and  using  any 
program  data  for  non-progranunatic  uses 
and  are  advised  of  die  confidentiality  of 
the  records  and  of  the  criminal 
sanctims  for  anandiorised  <jKsdosure  of 
the  informatian  on  individaals  (S  USC 
5S2a(i)and(m).  ' 

b.  niysical  Safeguards:  Under  all 
conditions,  sensitive  data  are 
safeguarded  frtm  disdosure  and 
protected  from  unauthorized 
modification  or  destruction.  All  records, 
computer  terminals,  and  point-<rf^saIe 
(POS)  devices  are  maintained  in  secure 
areas  and  are  accessible  only  to 
audiorized  employees  of  HCFA  and  of 
HCFA's  contractore  and  to  audiorized 
pereonnel  of  enrofled  phannades. 

c.  ftocednral  Safeguards:  Every  user 
is  reqnlred  to  present  a  vaHd  password 
before  being  allowed  access  to  die 
systaiL  Only  diose  persons  whose 
duties  require  access  to  benefidaiies' 
records  will  be  given  passwords. 
Terminals  are  prevent»i  from  gaining 
access  to  sensitive  data  not  required  at 
diose  work  stations.  The  system  will 
record  every  attempt  to  access  or 
modify  any  benefidary's  record. 

Audiorized  pharmacy  personnel  have 
only  Umited  read/«vrite  access  to 
benefidaries'  records.  The  infoiBatka 
avadaUe  is  stricdy  limited  to  that 
necessary  to  establish  or  verify 
benefidary  eligibilify  and  entidement  to 
determine  whether  die  anmal  Medicare 
prescription  drug  deductible  has  been 
reached  or  exceeded,  and  to  counsel 
benefidaries  on  any  potential 

Erescription  drug  interactions  detected 
y  the  system. 

Contractore  who  maintain  records  in 
dds  system  are  instrncted  to  make  no 
further  disdosure  of  die  reottds  except 


as  authorized  by  tha  system  ■ 
and  pennitted  by  die  Mvacy  Act 
Privacy  Act  langai^  is  *»«'Hnhrd  ta  all 
contracts  related  to  this  system. 

d.  Implementatimi  Guidelines: 
Safeguards  are  iBvilmeDiBd  in 
accordance  with  aUgMdaUnea  Tsnaifod 
by  die  HHS.  SafsgMrtb  far  avtoMatad 
records  have  been  established  in 
accordance  with  Ae  HHS  btfdrmatbm 
Resources  Management  Manaal,  Part  % 
"Automated  Information  Systm 
Security";  0MB  Circular  A-13Q;  HCFA's 
Administrative  Issuances  System  f?ifiifa 
HCFA^MOfr-l;  and  the  TTit^yHe 
Federal  InSonaatioa  rrnrtnsiiM 
Standards  and  Federal 
TelecommonicatioB  Standaids. 

Retention  and  Dispoaal:  MMBcare 
beadldary  prescription  drug  dats  wiD 
be  maintained  on  hne  for  six  months. 
Recwds  will  dien  be  stored  at  die  drag 
biU  processor  sites  for  twenty-one 
mondis  and  at  the  Federal  Records 
Center  for  an  additional  five  yean 
before  being  destroyed. 

System  Manager  and  Address: 
Director,  Bureau  of  Program  Operations, 
Health  Care  Financing  Administration, 
Room  300  Meadows  East  Building,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207. 

Notification  Piooadum:  Inquiries  and 
requests  for  system  recwds  ahould  be 
addressed  to  die  System  Manager  at  die 
address  above.  The  requestor  mast 
specify  die  Health  Inswance  ciaiwm 
Number. 


In  acoordancewttk  section  lOlsVIf  of 
die  Federal  Advisory  ConriNae  Act 

of  die  fDttowing  National  Adviseiy 
bodias  scbeiMed  to  nmel  darikv^e 

nnrths  of  Novambsr  and  Oecembor 

1960. 

Name:  Faculty  DcvalopBeBt  Review 

Committee 

Ooteonrfriflier  November  6-r.  Ml 
8:30aja.  ^^ 

Abossr  Confarence  Rooms  I  Md  L 
Paildawn  Bedldii^  5600  FIsbsss  Lana. 
Rockvdle,  Maryiand  20667. 

Open  on  Novendier  6, 6(30  Bja^-ten 


Reooidi        

notification  pncedare.  Roqaeslus 
should  also  leasonafaly  qiedfy  &e 
record  contents  being  so^t  These 
procedures  are  in  acoordance  widi 
Departmental  Regidatiens  (4S  CFR 
5bJ(a)(2)). 

Contestfng  Record  Pncedures: 
Contact  die  System  Manager  and 
reasonably  identify  die  record  and 
spedfy  the  information  to  be  contested. 
State  the  reason  for  contesting  it  (e.g., 
why  it  is  inaocorete,  irrelevant 
incompleta,  or  not  current).  These 
procedures  are  in  aocordauue  wtdi 
Dq>ertinental  Regulations  (45  CFR  5b.7). 

Records  Sourea  CategorieR  HCFA 

obtains  the  identffying  information  in 
diis  system  fitim  die  HCFA  Master 
Beneficiary  Record,  enrolled 
pharmades;  and  beneficiaries. 

Systems  Exempted  from  Ceitafai 
Provisions  of  die  Act:  None. 
(PR  Do&  89-19662  FUed  8-1S-89: 9M  va\ 


Closed  for  Remainder  of  Meeting 
Piupoee:  The  Faculfy  Devdopment 
Review  Committee  shall  review 
applications  that  (1)  fiaa,  develop  and 
operate  programs  for  the  trainii^  of 
physicians  who  plan  to  teach  in  family 
macfidne  training  programs;  and  auppgrt 
physicians  who  are  trainees  in  ifrh 
programs  and  who  plan  to  *-^iii  ia 
family  medicine  training  programs;  an^ 
that  (2)  plan,  devdop  and  operate 
programs  for  the  training  of  physicians 
who  plan  to  teach  in  general  intiwn^^l 
medicine  or  general  pediatrics  training 
programs  and  support  traineeahips  an^t 
fellowshqis  to  pfaysidans  in  training 

il^ndo:  The  open  portioD  of  te 
meeting  will  cover  wdcosM  and  npsnii^ 
remarks,  fineadal  ■taMgonmut  aad 
legislative  implementation  updates,  aHI 
overview  of  the  review  process.  Ite 
meeting  will  be  dosed  to  the  pvblk  on 
November  6,  at  9:30  ajn.  far  the 
remainder  of  the  meeting  for  the  review 
of  grant  applications.  The  dosing  is  in 
accordance  with  die  provisions  set  forth 
in  section  5S2b(c)(e),  Tide  5  U.S.a  Code, 
and  die  DeteiminBtion  by  the  Acting 
Administrator,  Healdi  Resources  and 
Services  Administration,  pursuant  to 
Public  Law  92-463. 

Anyone  reqwring  infbtraatioB 
regarding  the  subject  Council  ahould 
contad  Mra.  %eny  Wh^ipie,  Bxac^ive 
Secretary.  Faculfy  Development  Review 
Committee,  Room  4C-18,  Paiklawn 
Building.  5600  Fishera  Lane,  Rockville, 
Maiyland  20657.  Telephone  (301)  443- 
6674. 

Name:  Faculfy  Development  Review 
Committee 

Dote  and  Time:  December  11-12, 1989, 
8:30ajn. 
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Place:  Conference  Rooms  I  and ). 
Piridawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

Open  on  December  11. 8:30  aja.-%aO 
ajn. 
Closed  for  Remainder  of  Meeting 
Puipose:  The  Faculty  Development 
Review  Ctnnndttee  shall  review 
applications  that  (1)  plan,  develop  and 
operate  programs  for  the  training  of 
physidans  who  plan  to  teach  in  family 
medidne  training  programs:  and  support 
physidans  who  are  trainees  in  such 
programs  and  who  plan  to  teach  in 
family  medicine  training  programs;  and 
that  (2)  plan,  develop  and  operate 
programs  tat  the  training  of  physidans 
who  plan  to  teach  in  general  internal 
medidne  or  general  pediatrics  training 
programs  and  support  traineeships  and 
fellowships  to  physicians  in  training. 

Ageatda  The  open  portion  of  the 
meeting  will  cover  welcome  and  opening 
remarks,  finandal  management  and 
legislative  implementation  updates,  and 
overview  of  the  reivew  process.  The 
meeting  will  be  closed  to  die  public  on 
Decraber  11,  at  9:30  ajn.  for  the 
remainder  of  the  meeting  for  die  review 
of  grant  applications.  The  dosing  is  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c](6),  Tide  5  U.S.C.  Code, 
and  the  Determination  by  the  Acting 
Administrator,  Health  Resources  and 
Services  Administration,  pursuant  to 
Public  Law  92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Mrs.  Sherry  Whipple,  Executive 
Secretary.  Faculty  Development  Review 
Committee.  Room  4C-18.  Parklawn 
Building.  5600  Fishers  Lane.  Rockville. 
Maryland  20857,  Telephone  (301)  443- 
6874. 

Agenda  Items  are  subject  to  change  as 
priorities  cUctate. 

Dated:  August  15, 1989. 
ladda  B.  Baum. 

Adviaory  Committee  Management  Officer, 
HRSA. 

(FR  Doc  K-19599  Filed  S-IB-W;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfflM  Of  Admkitotralion 
[Docket  Na  N-«»-203a3 

Submtacion  of  PropOMd  Information 
CoMocHon  to  tho  Ofico  of 
Management  and  Btidget 

AQINCV:  Office  of  Administration,  HUD. 
AcnOH;  Notice. 

•UMMARV:  The  propoeed  information 
collection  requiremeat  described  below 
has  been  submitted  to  tiie  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Oiepartment  is 
solidting  public  congnents  on  the 
subject  proposal. 

AODNEM:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  should  refer  to  the 
proposal  by  name  aad  should  be  sent  to: 
John  Allison.  OMB  Desk  Officer,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FUNTHER  mFOmMTION  CONTACT: 
D^vid  S.  Cristy,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development  451 7tii  Sti-eet. 
Soutiiwest,  Washingtoa  DC  20410, 
telephone  (202)  75&-«05a  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Oisty. 

SUPPLEMENTARY  INPORMATION:  The 
Department  has  submitted  the  proposal 
for  the  coUection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  titie  of  tiie 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  tike  agency  form 
number,  If  applicable;  (5)  what  members 


ApUNccHon  (1 905.485) 
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of  the  public  wiU  be  affeoted  by  tiie 
proposal;  (6)  how  frequently  information  ^ 
submissions  will  be  required;  (7)  an 
estimate  of  the  total  numbers  of  hours 
needed  to  prepare  the  infcmnation 
submission  including  number  of 
respondents,  frequency  Of  response,  and 
hours  of  response:  (8)  whether  the 
proposal  is  new  or  an  extension, 
reinstatement,  or  revision  of  an 
information  collection  requirement;  and 
(9)  die  names  and  telephone  numbers  of 
an  agency  offldal  familiar  with  the 
proposal  and  of  die  OMB  Desk  Officer 
for  the  Department       I 

AutiMiity:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U5.C  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d)., 

Dated:  August  15, 1989. 
)obn  T.  Muipby, 

Director,  Information  Policy  and  Management 
Division. 

Proposal:  Indian  Housing  Program: 
Revised  Consolidated  Program 
Regulations. 
Office:  Public  and  Indian  Housing. 
Description  of  the  Need  for  the 
Irt formation  and  its  Proposed  Use: 
Under  24  CFR  905.485.  Indian  Housing 
Autiiorities  (IHAs)  may  request    , 
conversion  of  rental  units  into 
homeownership  by  submitting  an 
application  of  HUD  for  approval.  Under 
24  CFR  905^465,  IHAs  attempting  to 
evict/terminate  Mutual  Help 
Homebuyers  leases  for  noncompliance 
with  lease-piut:hase  contracts  are 
instiucted  to  document  all  meetings  with 
the  evictee.  This  information  is  needed 
and  used  to  avoid  legal  repercussions. 
Form  Number  None. 
Respondents:  Non-Pfofit  Institutions. 
Frequency  of  Submission:  On 
Occasion. 
Reporting  Burden: 


Numbercl 
respondents 


15 
170 


Frequency  ol 


Hoars  per 


12 

4 


Burden 
hours 


360 


Total  EtUmoted  Burden  Hoare:  1.04a 

Sto/u&- ^twplQiw    

Contact  Dom  Nesst  HUD.  (202)  755- 
1015,  lohn  Alliscm.  OMB,  (202)  3afr-«8ea 

Dated- August  15,1989. 
[FR  Doc.  89-19571  Filed  8-18-89;  8:45  am] 
BHaMaO00C4>1»«1^ 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamwit 

[WY-92»^W-4120-11:  WYW1170271 

Ctwywma,  WY;  Invitation  for  Coal 
Exploration  Ucanaa;  Corraetion 

AQENCV:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice,  correction. 


summary:  In  the  Federal  Register  of  July 
27, 1989,  tile  Bureau  of  Land 
Management  published  an  invitation  for 
coal  exploration  license  for  die  Thunder 
Basin  Coal  Company.  An  error  has  been 
identified.  This  doomient  corrects  diis 
error. 

FOR  PWmiEII  MPORMATION  contact: 

Bureau  of  Land  Management,  Wyoming 
State  Office.  Branch  of  Mining  Law  and 
Solid  Minerals.  P.O.  Box  1828. 
Cheyenne,  Wyoming.  82003. 

•WtiMENTANV  MFORMATION:  In  FR 
Doa  89-1750a  appearing  at  page  31255 
in  die  Federal  Register  of  July  27. 1980. 
the  following  corrections  are  made: 
Under  die  heading  SUMMARY  in  Uie 
first  land  description,  Sec.  19  is 
corrected  to  read: 

DavidLWahar. 

Acting  State  Director. 

(FR  Dot  89-19438  Filed  8-18-89;  8:45  am] 

BILUNa  COOe  SI1»4MI 


[UT-020-«»-4212-14;  U-65654] 

Sale  Of  PubHc  Landa  in  Box  EMar 
County,  UT;  Realty  Action 

AOBNCv:  Bureau  of  Land  Management. 
Interior. 

ACTWn:  Notice  of  Realty  Action— Sale 
of  Public  Lands,  U-65654. 


r:  The  following  described  land 

has  been  examined  and  identified  as 
suitable  for  disposal  under  section  203 
of  die  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat  2750. 
43  U.S.C  1713).  at  no  less  dian  die 
appraised  value  shown: 


uendesc^auii 

Asrnes 

V«k« 

T.  13  N,  a  13  W,  SUI 
Secilon81.TrKl37.        . 

11.00 

S275.00 

The  above  described  land  will  be  sold 
in  order  to  dispose  of  land  which  is 
currentiy  leased  to  Box  Elder  County  for 
a  sanitary  landfill.  This  action  will  aUow 
tiie  continued  operation  of  die  landfill 
while  eliminating  die  United  States 
interest  in  the  site. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  die 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  tiiis  action. 

The  above  described  land  will  be  sold 
at  die  value  shown  by  direct  sale  to  die 
County  of  Box  Elder.  The  patent  will 
contain  a  reservation  for  ditches  and 
canals  and  be  subject  to  all  valid 
existing  rights.  All  minerals  wiU  be 
reserved  to  die  United  States  including 
die  right  of  ingress  or  egress  for  mineral 
development 

For  a  period  of  45  days  from  die  date 
of  diis  notice,  interested  parties  may 
submit  comments  to  the  District 
Manager.  BLM,  2370  Soudi  2300  West. 
Salt  Lake  Qty,  Utah.  84119.  Any  adverse 
comments  will  be  evaluated  by  die  State 
Director  who  may  vacate  or  modify  this 
realty  action  and  issue  a  final 
determination.  In  die  absence  of  any 
action  by  die  State  Director,  diis  realty 
action  will  become  die  final 
determination  of  the  Department  of  die 
Interior. 

Dated:  August  14. 1989. 
Ionian  Pope, 
Acting  District  Manager. 
[FR  Doc.  89-19567  FUed  8-18-88;  8:45  am] 
■UMG  OOOe  4S1»«CHS 


FWi  and  WHdtifa  Sarvlea 

Receipt  of  AppUcationa  for  Pwmita 

The  following  applicanta  have  applied 
-for  permits  to  conduct  certain  activities 
witii  endangered  species.  TTiis  notice  is 
provided  pursuant  to  Section  10(c)  of  die 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.\. 
Applicant  St  Augustine  Alligator  Farm 
St  Augustine,  FL  (PRT  736616) 
The  applicant  requesta  a  permit  to 
export  one  pair  of  captive-bom  Siamese 
crocodiles  [Crocodylus  siamensis)  to 
Zoo  Zurich.  Zurich.  Switzeriand.  for 
enhancement  of  pr(q>agation  and 
exhibition. 

Applicant  Woodland  Paik  Zoological 
Garden  Seatde.  WA  (PRT  740203) 
The  applicant  requests  a  permit  to 
import  two  captiveAxMn  female 
jaguarundi  {Felis  yagouaroundi]  bom 


the  lifiguel  Ronero  Aatooi  ZmriogicBl 
Paric  Venezuela,  for  the  puipeee  of 
captive  pnq>agation. 
Applicant  Jordan  Productions  Las 
Vegas,  NV  (PRT  739667) 
The  applicant  requests  a  permit  to 
purchase  fai  interstate  commerce  tisee 
captive-bred  Bengal  tigers  [Panthen 
tigris]  for  the  purpose  of  conservation 
education.  In  the  futiire  die  applicant 
will  export  and  re-import  diese  tigen  for 
conservation  education. 
Applicant  Florida  Museum  of  Natural 
History  Gainesville,  FL  (PRT  740371) 
The  applicant  requesU  a  permit  to 
import  from  Belize  skeletal  material  and 
96  male  reproductive  bucts  frt>m  die 
Central  American  river  turde 
[Dermatemys  mawii).  Skeletal  material 
and  reproductive  organs  will  be 
salvaged  from  turdes  already 
slaughtered  for  consumptive  purposes. 
Applicant  Larry  Johnson  Phoenix.  AZ 
(PRT  738633) 

Hie  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  2 
captive-bred  cotton  top  tamarins 
[Saguinus  oedipus]  for  re-sale  and 
export  to  Zoologico  de  Guadalajara. 
Mexico,  for  die  purposes  of  exhibition 
and  propagatioiL 

Applicant  George  Kalb  Las  Vegas.  NV 

(PRT  740387) 

The  applicant  requests  a  permit  to 
import  die  personal  sport-hunted  trophy 
of  one  male  bontebok  [Damaliscus 
doTcas  dorcas),  culled  from  the  captive 
herd  maintained  by  Mr.  M.  Wienand. 
Bedford.  Republic  of  Soudi  Africa,  for 
the  purpose  of  enhancement  of  survival 
of  the  species. 

Applicant  Ronald  John  Pavlik  Fort 

Lauderdale,  FL<PRT  740390) 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  {Damaliscus  dorcas 
dorcas),  culled  bom  the  captive  herd 
maintained  by  Mr.  V.L  Pringle,  Huntiey 
Glen.  Bedford.  Cape  Province.  R^ublic 
of  South  Africa,  for  enhancement  of 
survival  of  the  species. 
Applicant  Arthur  F.  Reimann  Oak 

Brook,  IL  (PRT  740377) 

The  applicant  request  a  permit  to 
import  die  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas],  culled  bom  the  captive  herd 
maintained  by  Mr.  M.J.  D'Alton, 
Bredasdorp.  Republic  of  Soudi  Africa, 
for  the  eiUiancement  of  survival  of  the 
species. 

Applicant  Roger  Williams  Park  Zoo 
Providence.  RI  (PRT  740392) 
The  an>licant  requesta  a  povmit  to 
import  two  captivfrWn  female  Parma 
wallabies  [Macropus  parma]  from 


/  VoL  M.  Wou  IM  /  Itonday,  Augirt  21, 


/ 


HaitwQodBtrdCiri 

Estat*.  Lm^  W«t  YjiTiitoi.  Bngladl 
for  captive  breeding  pacpoHS. 
Apph'oaat  HenttoB  Zbdagieal  Goden 
Houston,  TX  ^KI  7«B75) 
Th*  BpiiiicaaiNqjMats  a  pcnait  to 
import  two  DwW  asd  OBft  fuMla 
captivA-bora  dMstaha  (AcnsByx 
jubatmy  boat  tke  Pittotia  Zoa  Pi 
Republic  o<  SoMth  Akica.  fat  the 
pvpoae  of  captiw  pntpaf^tioii. 

Applicant-  Ringli«s  Ins.  and  Bl 
Baiky  Orcua  Waikiagkia,  DC  (AT 

740284 

The  ^tplicaai  vaiiueaika  a  psmit  to 
import  two  fewili  id  wurmalatieeia 
[PanUmta  tigrM],  two  nala  Uopaxda 
[Panlhera  ptmdm]  and  fifiaan  fanala 
Asiaik  elafdianta  (Ekpba*  aoJumuB} 
from  Rottardam.  tha  Netharlaada,  as 
part  of  the  Qrcua  Topd  wUcb  wiA  be 
perfonaiog  with  Biagliag  Broa.  dudag 
19Q0  and  1991.  During  circus 
performances  the  public  wiS  be 
provided  written  information,  regarding 
the  species'  ecological  rofes  and 
conservation  needs. 
ApphcanL-  RingCng  Bios,  and  Baxnum,  & 
Bailey  OrcuSr  Washington.  DC  (PST- 
7406591 

The  applicant  requests  a  permit  to 
import  two  pairs  of  captive  bom  tigers 
(Auitfrerv  fl^gm)  and  one  male  and  two 
female  captive  bom  leopanh  (AiTrtAera 
pordbs)'  fivnTokjro,  Japan.  a«  part  of 
the  gBbb^QrippergeM  tonrfng  anhnala. 
The  anhnals  wffi  beperfemiiHywift 
Rin^Rag  Btos.  during  1890  and  199i< 
Durfag  eireas  yei  Fui  uMnees  tha  puboc 
win  be  provided  written  IiiRauiatlun 
regarriBng  the  species''  ecological  lofea 
and  conservatiDn  needs. 
Applieent:  Robert  McOonakl,  Waftafam, 
MA  (PRT-73W27) 
The  apptieaat  reqaetta  a  peraril  to 
pur^se  fo  iaterstate  eonnaroe  one 
pair  of  captive  bfcd  tarqairise  peiakeels 
[Necpheme  pukttello}  fren  naesC  Van, 
Pbwst  BkdPana,  Twiare,  Gsl^omia.  for 
the  purpose  of  enbanccHient  of 
propagation  and  saiihal  of  Ae  species. 
Applicant-  Robert  M.  Lesley,  Orlando, 
FL  (fUT-TlBMI^ 

The  apphcant  rcqaasts  a  peiaiit  to 
purchase  la  MBSlaia  caaaacfoa  two 
captive- wBO  Kanef-cae^Ma  peraasw^ 
[NeopkBttta  jpfcndndb)  and  two  c^tivc- 
bred  tsqaetaa  parakacts;  (Mbcip/enMr 
puichelia}  faam  Pinaat  Bid  Fafa^  lyars; 
CaliteBia,  lav  Aa  paipoee  af 
enbaacemenl  of  ptapagatkai  aod 
survival  of  the  species. 
Apphexit  Loa  Aapdes  Zoo^  Loa 
Angeles.  CA  fPRr-74(MZa| 
Thaaapttcaat 


e: 
[Eieph 


Saiaii.  Ontaikw  Canada^  ka  tbe  purpose 
of  eidtaacement  of  propagation  and 
survival  of  the  species. 
App/h:ant'C\i\ciaaB^  Zoo,  Cinchinati, 
Ohio  (PRT-740b3U] 
Tha  appUcaat  re%HSsta  a  ptfDik  tfo 
import  ana  wikkaaght  male  and  two 
captkve-bred  femafe  N4ak.yaa  tigen 
{faaUiera  UgriAcetbettfiisaaZao 
Negata,  Selangpc.  Idalaysia  foe 
educatiooal  and  piopagatioa  parposea. 
Applicant:  Philaddphia  ZoolsgicaL 
Garden,  PUladelpfaiB.  PA  fPKI- 
740667) 

The  apfriicaait  raqaests  a  penal  to 
import  appraximalclp  30  scnHi  sanfitea 
takoi  fri^  wild  gstdm  ctowaed  sifafcas 
[PmpAhecaa  taOettal^  ia  the  Durwari 
RegioB^  HaihuMmr.  fat  parpoaea  of 
BcieaAifia  laRaRk 

ApplicofitlamcBf  HatBieforJ,  Sarasota, 
FL  (PRT-7aB154| 

The  applfeant  raifaests  a  p«nHt  to 
export  nd  rcinparf  three  fenale  Ann 
elephants  [ElephcB  maximne)  for  cftcoe 
perfomanee«  (hflhigwhidrAe 
applicaatwiB  pteatHt  hflbimatioB  tothe 
public  regOTAng  tie  AaiaB  riephant's 
ecotogicri  rote  and  conserratfon  needs. 
AppUavrt  Stoten  bland  Zoological 
Society,  Staten  Wand.  NT  fPRT- 
7«J61WJ 

The  applicant  requests  a  permit  to 
export  one  pair  of  captive  bom  leopards 
[P^nHiemparduJi  to  Zoologica  Benita 
Juarez.  Calzada  Juarez.  Morelia. 
Kfichoacan.  Nfe>dco,  for  breethng  and 
educational  display. 
Applicant  Moscow  Cireas,  c/o  Cfatro 
Productions  Inc.,  New  York,  KT  (WT- 
740597) 
The  apphcast  KqiMals  a  peflBit  t» 

import  and  reexport  ft  mala  and  %  ffsk 
tijiers  [Panthera  tigris\  plus  any 
additional  tigers  bom  while  the  animals 
are  on  tour  in  Csaieda  and  die  Unhe6 
States.  The  tigers  will  be  imported  from 
Canada  and  ree:»ported  to  Ae  Union  of 
Soviet  Sodidist  EepubUcaflot  the 
paiposea  of  rabaafrmfirt  oi  sarvwal 
thiou^  cooservattoa  edacatiea  aad 
csAibitioa. 
Appliteat  Sea  Oiaga  Zoov  San  Dkg^ 

CA  (PKI-74i)aM) 

The  api^caat  le^eats  a  pcRaift  to 
import  22  capdaa  bom  bantat  ifio* 
javamcm\  from  Zuuhiginrhtt  Gaitca 
BtfUab  Weat  Gann^.  andQi2cafKi«a 
bora  baalaag  from  Rhor  Zao 
Gelsankirdiea.  WaatCamanpJsa  tbm 
purposea  ef  aafauciaMiil  of  pnqpai 
and  survival  of  the  spedes  thiaa^ 
captlvtt  braediaf  and  far  exUbitiaB. 

AppBamt  Sao  Ofag*  Zao.  I 

CA(nX-M9«17) 

The  auatkaal  saooertB  a 
impait 


( s  Asia*  wild  dlog>  f CiweJnw»J  liom 
Asinibouie  Park  Zoo»  Wbadpfg, 
Canada,  farihe  puipoae  oi  cBhaDoeaicnt 

ui  psupagiil's  n  Mrf  lain  It  J  nf  thr 
species  through  capUvprbceediBg, 

AppIicuuL  San  Diego  goo.  SanDiega, 

CA  (PRT-740479) 

The  applieaat  reqaeala  a  penait  to 
import  2.3  captive  baibary  deer  [Cemu 
elaphtm  barinn^  fco»  KAaiiiaftle  da 
Tunis,  Pare  Zoologique  du  Belvedere, 
Tunis,  Tunisia,  far  Aeparpose  of 
enhancement  of  propagation. 

Applicant  Warren  J.  Schafer,  Miami,  FL 
(PRr-740939f 

The  appRcant  requests  a  permit  to 
impart  the  traphyoC  a  aparthhantad 
bontebok  [Damaliscut  dorcas  danaH 
taken  from  the  captive  herd  of  RB.  P^ 

Bef  ablic  of  Saath  Afidca  fas  tha  L 
of  enhancemaat  ei  turviv^  of  the 
spccieaw 

AppScant  faaiea  Stewart  TtilBa.  OK 
(PHT-740S531 

The  applicant  requests  a  permit  ta 
import  fixed  whole  eggs.  o£  tiiartaraa 
[Spfienodbn  punctaius]  eoDectad  in.  the 
wild  in  the  igSfTs  fa  Itlew  Zealand.  Tha 
specimens  wiS  be  used  far 
embryological  and  histoIo^Gal  studiea 
to  determine  the  evolutionary 
relattoRflhrp  between  Ae  gennv 
Sf^e/mdon  and  theyoop  Sqaamata. 
TTiespwinienswiB  be  returned  to 
Victorfe  Uhfveisity,  WelKngton,  New 
Zea^d.  vpoa  cumpleflon  of  Ae  study. 


Documents  and  oAeri 
submitted  wiA  Aese  applications  are 
available  to  Ae  public  during  nomial 
business  hours  (7:45  am  to  4:15  pm) 
Room  432, 4401 N.  Fairfax  Dr..  Aii&igtoa. 
VA.  or  by  writing  to  theDfreefar,  U.S. 
Of&ce  of  Management  Aathoritjr.  P.O. 
Box  3507.  Arlington.  Virginia  22203-3507. 

Interested  persons  may  comment  on 
any  of  tteae  applk  rifaaa  within  S  daya 
of  Ae  date  of  tkii  pabifeatfaBby 
submitting  written  views,  arguments,  or 
daCa  to  Ae  Dfrecfsr at  the  above 
address.  Please  refer  to  Ae  appropriate 
PRTi 
comments. 


ISwl 


R.K.IoUMaa. 

Chief,  g/oncfcarf  ftiimifs  ft^T  (^Jetaj 
Maaa§BioeiUAiiAaB^~ 


or  lu 

r 


[PR  Doe 


pirfa-i 


VaLS4  Nalflt 


OWcaofSuHaoaMWi^^ 


ttMOMct( 


The  proposal  lor  Ae  aoBectian  «f 
infannatjon  Haiad  hedmu  i»m  *^rn 
submitted  to  the  Office  afJiaaagBmeat 
and  BadgBt  faraffroval  eader  the 
provisions  of  Ae  Paperwork  Redadfan 
Act  (44  LLSuCSS).  Cofiiesaf  Ae 
proposed  collection  of  iafannatian  aai 
related  forms  au^  be  "V*ninnd  by 
contacting  Ae  Bureau'a  fjraraarc  < 
at  Ae  phone  number  listed  below. 
Comments  and  suggestions  on  Ae 
requirements  khoidd  be  made  diisctly  "to 
Ae  bureau  clearance  officer  and  to  Ae 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1020- 
0059),  Wa8tdflgtBn.DCa8e8.  t^phOne 
202r-39S-7340. 

Title:  State  Reclamation  Grants,  30 
CFRSSe. 

OAtB  Approval  Number:  1029^)059. 

Atmlract  Stales  and  Indian  tribes 
partidpaCilg  in  Ae  Abandoned  Mine 
Land  Reclamation  Program  are  required 
to  assist  in  thedewbpaieataf  4he 
anoaalaHfaBriHioBof  BHioBfa  br 
proaidiqgapfiii—iiiiB  juqidiudty 
>ecUoa4i6»  af  Ae  flDitealitefag 
Control  Miiilr^       -      -  -   '    " 

TTiis  infatiaaBi __, 

preparation  of  requestefcr 
appraprtaliaa«tfi 


period. 


auMMARv:  ThaOBce  af  Saifaee  bfii^ 
Reclamatioa  aad  fafatcaaant  lOSMSB 
p.uu-i.-j  '-  '^ r  Tsibaal  ITailalsi.  Vd   ' 
54,  No.  114.  June  15. 10B9^S4FS  JSaOG^  a 
notice  of  availability  far  the  flfadi  Mesa- 
Kayedta  oiae  daafi  amuoaaiental 
impact  atetaaeat  fOS^  Wottea 
comments  an  Ae  daaft  £IS -weK  to  haw 
been  leceived  bgr  QSMtE  by  Aaaaat  M. 
19ra.  The  paUicoaMeatperiadfar  Ae 
draft  £IS  is  heraby  extended  to  4iM  pa. 
m.dt.  Septenber  as,  1908.  Wdttea 
commenti  vaat  be  KaeJiwd  by  tiiis  date 
at  Ae  location  listed  below  inder 


Btweaa^aem  namber  Wane. 

ftBgaenty:  AmiuaHy. 

Degaiption  tfrapondents:  States 
and  Inffian  tribes. 

Eatimatad  ntuifplntkm  Time:  46  haiua. 
•sa. 


gtagaaCfeuiHHoe  C9pOR?  Andrew  F. 
DeVMe,; 


Dated:  July  24. 1989. 
AiiiMltel.Chaiic 

Chief,  Regulatory  Development  and  Issues 

Management 

(FR  DacBB  awwnniwio  M  aaa.-<6eml 


K«y«ita  Mno.  Nmlo  and  Hopi  mdfan 
RMwvattofw,  A«  ExtMMion  of 
ComnMnl  Pariod 


r.  OfBce  of  Surface  Minhig 
Redanution  and  Enforcement,  Intericx'. 


AOORtatw:  Writtea  eamraentoaatbe 
draft  ms  ahaaM  be  baad^aKaend  or 
mailed  to  PMer  A.  Aattedge.  OMet 
Federal  f^agiwMllMaieD.  ORjoaOf 
Surface  ftbdag  RedaaMfioa  and 
g°fer°"""*»  Werteia  field  Opeiafioaa, 
Breaks  Tawars.  Seoand  ffcar.  Meo  ISA 
Street  Denver.  CohwadugDBt2. 
Attenien:  Sarah  1L  firaneai. 


Sarah  E.  Bransom.  Bladk  Mesa-Kq^esfta 
mme  HS  Prejact  teader  rMep/hone: 
(308)  M4-2881J  al  the  Denver.  Colorado, 
location  given  rnider  'MSJRESSES." 

Dated:  Almost  as,  lOM. 
Jonatiiaii  P.  aemm. 
Director,  Office  ofEnnnaneKtaiAigect 

[FR  Doc.  ae-lKtrHlad  I 


INTERSTATE  COMMERCE 


IntOfitTo 
li 


This  is  to  provide  notice  as  required 
by  47  D.S.C.  •1052tlb)fl)  Aat  <he  named 
corporations  intend  to  provide  or  use 
compensated  intercoiporate  hauling 
operations  as  auAorized  in  40  U.S.C. 
ia524<b). 

1.  Aarent  aaparafioa  and  addreai  of 
principal  efliw.  Hartnnni  Geiporation, 
a  Delaware  cotporaSon.  101  WorA 
Wacker  Oiive,  CUcago.  Oliaois  60608. 

*•  Wnolly  'OTmed  sulwidiaituB  1^4^41 
wfll  participate  in  "Ae  qperationa.  and 
StateM  of  iaooiporatioa: 

(1)  American  Apparel  Brands  Inc..  New 

To* 
(^  AoBiston  Sportswear  Coipoiaiiaa 

[S)  Baskin  CloAing  Company.  Illinois 

(4)  The  Ray  Beers  Clothing  Company, 

Kansas 

(5)  Biltwell  Company.  Inc..  Missouri 

(6)  Briar.  Inc..  Delaware 

(7)  Capper  ft  Capper.  Ltd.,  Illinois 


(8)  Chic 
mindis 

(9)  . ,_ 

(10)  De  Jong's  Incorparated,  I 

Corporation,  New  Hanqwhbe 

(12)  E-TownSpertBwevGorperefioQ. 
Kexftnacy 

(13)  Fairwood-WeOa,  inc.  fMawaie 

(14)  Fasfaaonrire  Apparri,  inc.,  IBm^ 

(15)  Field  Bros>  JnclfcwToA 

(16)  Frank  Bros.,  fac,  Texas 

(17)  Gleneaglei.  inc  MoTlaBd 

(18)  Henry  Grethel  Appanl.  he. 
Delaware 


(19)  Hagstrum  Bros.,  Inc,  ] 

(20)  Hart  Schaf&ier  ft  Mvx  New  ^IMc 

(21)  Hart  Servicaa,  lac.  Oelawnie 

(22)  Hartfluax  Retail  Jiadeetiag  nd 
Merchandiaiag  Oo^paraltea. 
Delaware 

(23)  Hartmarx  Specialty  Storea,  fac. 


(2< 


(25)  Ibaa.  MaatbCbAH.  Inc. 
(26) [-^■'— 1-  -•  ^V.._^_^ 
Missouri 

(27)  HGA  UceiMini.  bic.  Defaware 

(28)  IfickeyftoemaaOBulncWewTaA 

(29)  Higgins,  Awdc  ft  tm.  Inc.  ffinois 

(30)  Hoosier  Factories.  Incorporated. 
Indiana 

(31)  HSM  University.  Inc.  flHnete 

(32)  Intercontinental  Apparel.  Inc. 


(33)Iaymar-Ruby,Inc.,i 

(34)  JRSS.  Inc  Indiana 

(35)  Kleinhans  Company.  Inc.  New  York 

(36)  KlopfensteiifB  Inc.,  WaiASngton 

(37)  Mapfenstpiaa.  Jnc.  of  Alaska. 
Aladka 

(38)  Klopfensleio^a  Inc.  f^a 
Washington 

(39)  KuppaiABtaKri 

OanipaBi;  Inc..  Ohio 
(401 J 


(41)  TheCX  l^grJn«i..p  r— r--y. 


(42|  IcofKikL  Aioe  ft  Aoia.  iac  Ans 

(43)  Maris  LBV]rsStaBe<M-J*a.taL, 

GecQpe 

(44)  Liemandt's,  IncldiaKaalB 

(45)  Uttieft^iac^  Waitai^an 


(47)Men'sMadgrtSerrioe  Garp.,  New 
Toifc 

(4i)Men'BQBatoyi 

Torii 
(49)Menitt! 

(50)  National  Clothing  Company.  Inc., 
New  York 

(51)  H.  Oritsky,  Inc.  Pennt)dvania 

(52)  Peer^Gordon.  Inc..  Ohio 

(53)  Porter's  hicorporated.  Louisiana 

(54)  Porter's.Steven8,  Inc,  Louisiana 


FadmlRaiiite 
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(55)  Jlaleigjii  Qothien.  Inc  North 
Carolina 

(56)  Rector  Sportswear  Corporation. 
Ariumsas 

(57)  Robert's  International  Corporation, 
lUinois 

(56)  Roofs  Inc..  New  Jersey 

(59)  Saml.  Rosenblatt  Co..  Oregon 

(60)  S.  Clothiers,  Inc.,  Mississippi 

(61)  Seafood  Clothing  Co.,  Illinois 

(62)  F.B.  Silverwood,  California 

(63)  Society  Brand,  Ltd.,  Illinois 

(64)  Stevens,  Inc.,  Louisiana 

(65)  Robert  Surrey,  Inc.,  Illinois 

(66)  Thomgate,  Ltd.,  Missouri 

(67)  Thomgate  Uniforms,  Inc.. 
Pennsylvania 

(68)  F.R.  Tripler  &  Co.,  Inc.,  New  York 
(66)  CM.  Vicary  COn  Ohio 

(70)  Walker's  Tremont,  Inc  Ohio 

(71)  Wallach's,  Ina.  New  York 

(72)  Walton  Manufacturing  Company, 
Georgia 

(73)  Washer  Brothers  Company.  Texas 

(74)  Wicks  ft  Greenman.  In&,  New  York 

(75)  M.  Wile  ft  Company,  Inc,  New  York 

(76)  James  K.  Wilson  Company,  Texas 

(77)  Winchester  Qothing  Company, 
Kentudcy 

(78)  Wolf  BtoSm  Inc.,  Florida 

(79)  Wolffs  Clothiers,  Inc..  Missouri 

(80)  Yoriie  Shirt  Corporation.  South 
Carolina 

(81)  AX.  Zachry  Company,  Georgia 
NontaR-McGM, 

Secretary. 

[PR  Do&  a»-19535  PUed  8-18-8B;  8:45  un) 


[Docket  Na  AB-88;  Sub-Na  12X1 

8t  Loult  Southwvttwm  MNray  Co. 
Abandonmant  Examptfon  m  McLannan 
and  Coryal  Countiaa,  TX 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR 1152  Subpart 
F— Exempt  Abandonments  to  abandon 
its  16.1&-mile  line  of  raiboad  between 
milepost  666.6.  at  or  near  Atco,  and 
milepost  694.85,  at  or  near  McGregor, 
and  between  milepost  606.75,  at  or  near 
McGregor,  and  milepost  704.68,  at  or 
near  Ume  City,  in  McLennan  and 
Coryell  Counties,  TX. 

Applicant  has  certified  that:  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  bie  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 


is  pending  with  the  Qommission  or  with 
any  U.S.  District  Co«t  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2<year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  filing  of  this  notice. 

As  a  condition  to  vse  of  this 
exemption,  any  empkiyee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

F^vided  no  formsl  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
September  20, 1989  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  exptessions  of  intent  to 
file  an  offer  of  financial  assistance 
under  49  CFR  1152.t7(c)(2),«  and  trail 
use/raU  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  August  31. 
1989.*  Petitions  for  reconsideration  and 
requests  for  pubUc  use  conditions  under 
49  CFR  1152.28  mutt  be  filed  by 
September  11, 1989^  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A 
Laakso,  Southern  Pacific  Building,  Room 
846,  One  Market  Haza,  San  Francisco, 
CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 


The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  August  25, 1989. 
Interested  persons  may  obtain  a  copy  of 
the  EA  fixjm  SEE  by  writing  to  it  (Room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  filed  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditfons  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 
Decided:  August  IB,  1989. 
By  the  Commission.  Jane  F.  MackalL 
Director,  Office  of  Proceedbigs. 
NoreU  R.  McGae. 
Secretary. 

[FR  Doc.  89-19608  Filed  8-18-89;  8:45  am] 
MUim  COM  7Blfr41-M 


>  A  itay  will  be  routinely  Issued  by  the 
Commission  in  those  psoceedings  where  an 
informed  decision  on  eBvlranmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  in  iU  ind«endent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  ofOut-of- 
Service  Rail  Lines,  5 1.CC2d  377  (ISSO).  Any  entity 
seeking  a  stay  inv6lviqg  environmental  concerns  is 
encouraged  to  iile  its  itquest  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

»  See  Exempt  of  Rati  Abandonment— Offen  of 
Finan.  AMsitt.  4 1.CC4d  104  (1987). 

■  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  reuins  jurisdiction  to  do  so. 


[Docket  Na  AB-12;  (8ub4to.  124X)1 

Southam  Pacific  Tranaportation  Co^ 
Abandonmant  Examplion  in  Minarai 
County.  NV 

Applicant  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
?— Exempt  Abandonments  to  abandon 
its  33.0-i^e  line  of  railroad  between 
milepost  385.0,  near  Thome,  and 
milepost  418.0,  at  or  near  Miiu,  in 
Mineral  County.  NV. 

Applicant  has  certified  that:  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
and  (3)  no  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2> 
year  period.  The  appropriate  State 
agency  has  been  notified  in  writing  at 
least  10  days  prior  to  the  filing  of  this 
notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  line  R.  Co. — 
Abandonment— Goshen,  360  LCC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


revooBtiaB 
nwatte  filed. 


Va.  H.  WMW  /  Moaday,  Awwrt  21.  IM  7 


pending  TnrpnnirWitieal  IVtitions  to 
stqy  tbal^oaot  iaiwlveanniMneatal 
issues,  >  ftmal  ttymsieaa  «f  inteat  to 
file  an  cfier  ntSamtaUL  emamlamce 
undergo  COL  ltS2.27{cJ{!%'  mid  trul 
use/iail  baridqg  atotamMts  cndar  46 
CFR  iiS2«.wet  be  fitodly  Ai«Mt«L 
1989.' Petitions  tor  reoaasidentin  and 
legoBBte  far  yuUic  4M  OBBditions  ander 
48  CFR  115228  aMst  faa  filed  %y 
September  U.  WK,  vritk:  Office  «f4fae 
Secretaqr.  Case  CoiBtroi  BtoBch. 


NontaR.] 

Secretmy. 

[FR  Doc.  89-19498  Filed  8-18-89;  8:«  ami 

SaXMQ  CODE  70M-01-a 


ttSX) 

Southam  PadlicTranaportaflea 
Company,  Abandonmant  Exampflon  In 


Waahigtm,  OC  aM23. 

Aflopir 
Caai 

applieaat^B 
Laakso, 
846,  One 
CA  94105. 

^f  Ihn  imtfrif  nf  nf<mns'hiarrMtitoi 
false  or  misleadiag  iidammimm,  am  af 
the  exeavtion  is  JniAmbmitiA 

Applicant  has  filed  aa  amtea^Hti 
report  which  addresses  environmental 
or  enei-gy  impacts,  if  any,  bom  this 

The  Section  of  Energy  and 

Environment  {SEE)  will  prepare  an 

enviranmentalanesament  (BA).  SEE 

will  isBue  the  EA  tgr  Agoust  2Si  1SB8. 

Interested  pcaaan  may  dbtaina  cqpy  of 

theEAfitmSEEly  wrttJagioitTRoom 

3219,  Interstate  Commerce  Commisskni, 

WasteqgtoD,  DC  2BI23)  ot^jfcaJOng 

Elafaie  Kaiser,  GUef,  SEEal  pOZ)  275- 

7684.  Comments  on  enviroomentd  and 

energy  concerns  nnist  be  filed  within  15 

days  afterthe  EA  becomes  VMflaUe  to 
ute  pncnc 

ILreliAjumeDlri.  pnfaBc  me^  or  Imfl 
use^irflbaridng  mnffltkms  wBl  be 
imposed,  where  appropriate,  In  a 
subsequent  dedshm. 

Decided:  Anguat  11.  lan. 


Applicanl  has  filed  a  aofice  of 
exen^pfioD  under  49  CFR  1152  Subpart 
^—Xrompr  A1v..,^(^^^„nf^^  ^  ebandoa 
its  7.06-mile  fine  of  caihaad  between 
milepost  2987.  near  Ham,  aadnukpost 
305.76,  At  ernear  Se^gorile,  in  Oaflae 
CoaiD^TZ. 

ApiplicaiithasaertifiedtlMt:(l)M 
local  tBiffic  ^M  aoMd  •««>  Ihe  JiM  tor 
at  ieart  2  iwam:  ^  oar  warfuBd  H^Efic 
on  the  Itoeoaa  beoMutedaaer  alhar 
lines;  and  ^Sj  mm  tmmA  caa^toU  filed 
by  a  a 
Statoi 


any  US.  Dto Wot  Goait  ar  has  baea 
decided  in  favor  of  the  col,„ 
within  the  2-year  period,  nle^ 


notified  in  writiag  at 
to "" 


As  a  condition  to  laec.  _» 

avoiwp^fip   any  TTiplpygg  effoctod  bv 

the  abandormient  shall  be  protected 
y^^et  Oregon  Short  UmK  Co.— 
Abandonment— Goshen,  960 1.C.C.  «1 
(1979).  To  addtoss  af^thar  «lite 
condUtoa  adeqaate^pntaots  aCfeotad 


■AstarMliltoi 


inFomed  decMoa  OB 
raised  17  a  parly 

"    ■  liito 

cannMha 


and 


sevDcattoa  «ider  «0  UAC  M6MM1 
maatbelied. 

Plaeided  ao  fanBel  ci^ireoriaB  of 
intent  to  tte  aa  aBsr  of  fiaaadd 
assistance  has  baaa  woaiiwt  tide 
exea^ltoa^Hlba4ffiK«««  on 
Septea*er  JO.  IMttunlem  atayed 
peadlag  wawifciutwuf.  PetitioRs  to 
st^  thsft  da  Bet  la  wi^^a  anHmnmertal 
Issues,'  formal  tJipiuMiuM <rf totont  to 


te  'Aa^rwfn^aroiffin^hMMdbyflM 


onthei 
exenpUoiL 
•  SeeAeei^  (fllan Ahmideum*    tgrntj 

staienent  ao  loog  ••  il  retaiM  J 


raited  ty«9aMrflrl 

EDviranacnl  in  its  JaiM|iaatent  ioHaliaatioal 
*»y«>*^— <ij»rinrtaftedl»tavadalearflie 
eemmmwrnm^^e^  As  HtamifXJBii  tfKiitt<K- 

^^■"■te'MfiaMi;  sicc  ad  vr  n^o.  Am  ■ 

aaeking  a  stay  involvii«  env 

•BoaaragadtefibaBj 

oRlartapanKtUtl 


fitaaaoffaraftanddaMiL 

undto«a«  tlUJlTfcK^a  siidltofl 


Inter ____«..« 

Washiagtaa.OCaM23. 

^  <^<'«pyrf— yyrtitinnfitodwHiifae 

CoMBiesiea  ahesM  he  asMI  to 

applicant's  riipii  iiitoiliin  Gay  A. 

Laakso, SnH^mFteifi  -    -- 

846,  OaeMadcet  ?!■».; 

CAfldltf. 

^*  *'t  nntirr  wf  rwra^rtjiM  iwiImm 
Cake  or  aialeadinf  intomiadoa.  use  af 
the  exeaiptioQie  vaidc6«HUe. 

AppfioMt  bas  filed  an  «i 
report  wbid  addresses  ant 
or  energy  in^acU.  if  ai^.  ft«M  Ait 

Ibe  Sacfiaa  of  Eneigy  sad 
EnviraBBent  (SEE)  wall  prepare  ^ 
anvvoaaiaiUal  assasaaeat  {EA}.  SEE 
win  issue  Ihe  EA  by  Ai^uat  2SL  iseo. 
Interaated  pecsoBS  may  abtaia  a  oooy  of 
the  EA  from  SEE  by  wriiiqg  to  it  {Boan 
3218.  bUacstatc  Ganmaroe  Caauiiaaiaa, 
Wnshingtnn.  "*^  ?fM77)  nr  try '"''*''» 
Elaiae  Kaiser,  Chiei  SEE  at  (202}  275- 
7884.  fTnininwiiii  qb  <«iiiir>»wi^^fj)  aod 
energy  '•'•"yrwmt  naist  be  filed  adthia  15 
days  after  fiie  EA  becomes  available  to 
thepablic 

Envirorunental,  public  ma%,  or  tsail 
use/rail  banking  conditions  wiO  be 
imposed,  wbare  appropriate,  la  a 
subsequent  dedsioTL 

Deddad:  Aiipat  M,  laaa 


Directoc,  OSoe  «f  AooMdH^i. 
Noma&MaGaa. 


LodginQaf 


In  acoordanoe  with  aectixm  122  of  4he 
Comprebendve  Eavironneotal 
ReqxHisa.  Compensafioa  aod  LiabDiity 
Act  as  amended  {XERCLA^  42  U3G: 
9622.  and  the  piAcy  of  the  Department 
itf  Justice.  28  CFR  5a7,  notice  is  hereby 
^ven  that  a  coovlainl  was  filed  on  )one 
31, 1986,  in  Unitad  Stales  v.  FrenJt 


Amhi.  AansC  4  UX.  Sd  lai  ilSST). 

"The  CnmiiiiaaMi  arffl  acoaiSa  Ule^Uad  Infl  aaa 
■«aieaMMl«o1ane«i«i 
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LiaUtd,  Inc  et  al»  Qvfl  Action  No.  H- 
89-2544.  in  the  United  Statei  Diitrict 
Court  for  the  Southern  Diitrict  of  Texaa. 
Houston  Division,  and.  simultaneously, 
a  conwnt  dearee  between  the  United 
States,  French  Limited.  Inc.  and  ei^ty- 
six  other  defendants  was  lodged  with 
the  court  This  consent  decree  settles  the 
government's  claims  in  the  complaint 
pursuant  to  Sections  106  and  107  of 
CERCLA.  42  U.S.C.  9606, 9607.  for  (1) 
injunctive  relief  to  abate  an  immhient 
and  tubttantial  endangerment  to  the 
public  heal^  welfare  or  the 
environment  because  of  actual  or 
threatmed  releaMS  of  hazardous 
substances  Erom  a  facility  located  near 
Crosby,  Harris  County,  Texas,  and 
known  as  the  "French  Limited  Site"  and 
(2)  for  recovery  of  response  costs 
incurred,  and  to  be  inciured,  by  the 
United  States.  The  complaint  alleged, 
among  other  diings,  that  certain 
defendants  were  owners  or  operators  of 
the  facility  at  the  time  of  disposal  of 
hazardous  substances  at  th^Ftench 
Limited  Site  and  that  certain  defendants 
were  persons  who  by  contract, 
agreement  or  othenndse  arranged  for 
disposal  of  hazardous  substances  at  the 
Site  or  who  arranged  for  transport  of 
hazardous  substances  to  the  Site.  The 
complaint  further  alleged  that  the  United 
States  has  incurred  and  will  continue  to 
incur  response  costs  in  response  to 
actual  or  threatened  releases  of 
hazardous  substances  at  or  from  the 
French  Limited  Site. 

Under  the  terms  of  the  proposed 
consent  decree,  the  defisndants  agree  to 
fund  and  implement  a  remedy  at  the  Site 
which  includes  bioremediation  of 
fudges  and  contaminated  soiL  recovery 
aiid  treatment  of  surface  water  and 
groundwater,  residue  stabilization, 
backfilling  and  grading  of  the  site  and 
groundwater  monitoring.  The  consent 
decree  also  calls  for  the  defendant  to 
reimburse  the  United  States  for 
$1,275,000.00  in  past  government 
response  costs  incurred  through  March 
31. 1968,  and  to  reimburse  the  United 
States  for  all  of  its  reponse  and 
oversi^t  costs  relateid  to  the  remedial 
action  incurred  after  March  31, 1966. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  ihe  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division, 
Department  of  Justice,  10th  and 
Pennsylvania  Avenue,  NW/. 
Washhigton,  DC  20530.  AU  comments 
should  refer  to  Unitad  States  v.  French 
Limited,  Inc.,  U.].  Ref.  90-11^4-46A> 


The  proposed  consent  decree  may  be 
examined  at  the  following  offices  of  the 
United  States  Attorney  and  the 
Environmental  Protection  Agency 
("EPA"): 


EPA  Region  VI 

Contact:  Pamela  Phillips,  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  VL 1445  Ross 
Avenue.  Dallas,  Texas  75202-2733,  (214) 
655-2120. 

United  States  Attorney's  Office 

Assistant  United  States  Attorney. 
Civil  Division,  U.S.  Courthouse  & 
Federal  Building.  515  Rusk,  3rd  Floor, 
Houston,  Texas  77602,  (713)  229-2800. 

Copies  of  the  proposed  consent 
decreee  may  also  be  examined  at  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division. 
United  States  Department  of  Justice. 
Room  1515. 10th  and  Pennsylvania 
Avenue.  NW..  Washington.  DC  20503.  A 
copy  of  the  proposed  consent  decree 
may  be  obtain^  fav  mail  from  the 
Environmental  Enforcement  Section. 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  In  requesting 
a  copy  of  the  decree,  please  enclosed  a 
chedc  for  copying  costs  in  the  amount  of 
$19.90  payable  to  Treasurer  of  the 
United  States.     .} 
DooaldACaR.       ' 

Acting  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 
[FR  Doc.  89-19991  Fled  8-18-89;  8^45  am] 
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comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Land  and  Nataral  Resources 
Division.  U.S.  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Gulf  States  Utilities 
Company,  D.J.  No.  90-11-2-329. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Texas,  515  Rusk  Ave.,  Third  Floor, 
Houston.  Texas  77002  and  the  United 
States  Environmental  Protection 
Agency.  Region  VL 1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Environmental  Eiiforcement  Section, 
Land  and  Natural  Resources  Division. 
Room  1521.  U.S.  Department  of  Justice. 
9th  and  Pennsylvania  Avenue,  NW., 
Washington.  DC  20530.  In  requesting  a 
copy  please  enclose  a  check  in  the 
amount  of  $1.50  payable  to  the 
Treasurer  of  the  United  States. 
Donald  A  Cair. 

Acting  Assistant  Attorney  d 
Natural  Resources  Division, 
[FR  Do&  88-19592  Filed  1-18-89;  8:45  am] 
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r  General  Land  and 


Lodging  Of  ConMnt  D«erM;  Qulf 
SlatMUtiHtiMCo. 

In  accordance  with  Department 
policy,  28  CFR  50,7,  notice  is  hereby 
given  that  on  Au^ist  3, 1989,  a  proposed 
Consent  Decree  in  United  States  v.  Gulf 
States  Utilities  Company,  Civil  Action 
No.  H-69-2S84  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Texas. 

The  Complaint  in  this  enforcement 
action  was  filed  on  August  3, 1989, 
against  Gulf  States  Utilities  Company 
("Gulf  States")  under  Sections  106  and 
107  of  the  Comprehensive 
Environmental  Response  Compensation 
and  UabiUty  Act  (CERCLA),  42  U.S.C. 
9606, 9607.  seeking  injunctive  relief  and 
reimbursement  of  costs  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  of  release  or  a 
hazardous  substance  from  the  Sol  Lynn/ 
Industrial  Transformer  site  located  in 
Houston,  Texas. 

The  Department  of  Justice  wfil 
receive,  for  a  petiod  of  thMy  (30)  days 
from  the  datfc  of  this  publicatioh, ' 


Lodging  Of  CoMMit  Doctm;  WMam  R. 
McGraw  j 

In  accordance  widil)epartmental 
Policy,  28  CFR  5a7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  of  America  v.  William  R. 
McGraw,  QvU  Action  No.  CV-66-205&- 
A  (W  J3.  La.)  was  lodted  with  the  United 
States  District  Court  for  the  Western 
District  of  Louisiana.  Alexandria 
Division,  on  August  8, 1989. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act  33  U.S.C  1311  and  1319.  as  a 
result  of  the  dischar^  of  fill  material 
onto  portions  of  property  located  in 
Rapides  Parish.  Louisiana,  which  are 
alleged  to  constitute  **waters  of  the 
United  States."  The  consent  decree 
requires  William  R.  McGraw  to  restore 
455.8  acres  of  property  located  in 
Sections  57, 58  and  59,  Township  T  3  N. 
R 1 W.  Rapides.  Parish.  Louisiana,  by 
mowing  and  planting  cypress  seedlings 
or  by  disking  and  planting  cypress  if 
seedlings  are  not  available,  "the  consent 
decree  further  requires  William  R. 
McGraw  to  restore  the  hydrology  of  the 
above  property  by  installing  culverts 
and  breaching  existbig  rice  levees. 
Restoratibn  is  to  be  coinpleted  in 
accordance  with  the'restoiktion  ptans* 
attadied  to  Ae  consent  decree  lodged 

with  thfe  court 


TJe  Department  of  Justice  wlU  receive 
untU  September  15, 1989.  written 
comments  relating  to  the  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Attention:  Robert 
LeFevre.  Room  713a  10th  St  and 
Constitution  Avenue,  NW.,  Waahinston. 
DC  20530  and  should  refer  to  S3 
States  V.  McGraw.  DJ  Reference  No.  90- 
5-1-1-267& 

TTie  consent  decree  may  be  examined 
at  the  aerk's  Office,  United  States 
District  Court.  515  Murray  Street 
Alexandria,  LA  71301. 
RichaidB.  Stewart, 
Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

(PR  Dot  89-19594  Filed  8-18-89;  8:46  amj 
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il2LS!JigLlgg-/Mgaday.  Aagnrt  2t  lie»  /  Notiow 


Lodging  of  CofiMfit  DMfM;  SoutiMm 
PactflcTransportation 

In  accordance  with  section 
122(d)(2)(B)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Uability  Act  and  with  Department 
of  Jiutice  policy.  28  CFR  5a7.  notice  is 
hereby  given  that  on  August  11, 1969,  a 
proposed  Qmsent  Decree  in  United 
States  y.  Southern  Pacific 
Transportation  Company,  Qvil  Action 
No.  5B9-1081-EJG/JFM  was  lodged  with 
the  United  States  District  Court  for  the 
Eastern  District  of  California.  Hie 
proposed  Consent  Decree  concerns  die 
clean-up  of  the  Qty  of  Coalinga 
Operable  Unit  (the  "Site"),  which  is  a 
part  of  the  Atlas  Mine  Superfund  Site 
•nd  the  John»Manvllle  Coalinga  Mill 
Superfund  Site,  or  the  "Mine  and  Mill 
Sites."  The  proposed  Craisent  Deoee 
requires  the  Defendant  Southern  Pacific 
to  fuUy  implement  the  remedy  selected 

by  EPA  for  the  Site,  as  set  forth  in  the 
Record  of  Decision  (ROD),  and  to 
reimburse  the  United  States  for  all  coste 
incurred  and  to  be  incurred  at  the  Site. 
The  remedy  requires  Southern  Pacific  to 
construct  an  undeigroand  Waste 
Management  Unit  (WMU)  for  the 
permanent  burial  of  waste  and 
hazardous  substances  under  an 
impenneable  cap.  The  Consent  Decree 
also  requires  Soadwm  Pacific  to 
perform  cqwratloa  and  iMtnt^nnncB 
activities  to  ensure  that  no  oontamhianto 
migrate  from  die  Waste  Management 
Unit  (WMU)  constmcted  by  Sondiem 
Padfic  at  the  Site.  Hw  Consent  Decree 
further  provides  for  graduated  stipulated 
penalties  for  Soodism  Padflc's  bihiN  to 
comply  with  the  terms  of  tfM  Coasent 
Decree.  Tendnatioo  of  die  Cdosent 
Owavo  is  eOsctod  upon  Soatfaem 
pacific's  satlsfMlaty  enmp|,rtiqn  of  all 


remedial  activities  as  set  forth  in  the 
Consent  Decree.  However,  termination 
of  die  Consent  Decree  shall  not  effect 
the  Covenant  Not  to  Sue  provisions  fai 
the  Consent  Decree  or  Soodiem  Pacific's 
continuing  obligation  to  perform 
operation  and  maintenance  at  dw  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  ddrty  (30)  days  from  die 
date  of  this  publication  onnmente 

relating  to  die  proposed  Consent  Decree. 
Commente  should  be  addressed  to  die 
Assistant  Attorney  General  of  die  Land 
and  Natural  Resources  Division. 
Departmont  of  Justice.  Washington,  DC 
20S3a  and  should  refer  to  United  States 
V.  Southern  Pacific  Transportation 
Company,  D.J.  Ref.  90-ll-a^459. 

The  proposed  Consent  Decree  may  be 
examined  at  die  Office  of  die  United 
Stetes  Attorney.  Eastern  Distiict  of 
California.  United  States  Courthouse. 
n«sno,  California  and  at  die  Region  DC 
Office  of  die  Environmental  Protection 
Agency,  215  Fremont  Stivet  San 
F^andsoo,  Calif<mita.  Copies  of  die 
Consent  Decree  may  be  examined  at  die 
Environmental  Enfrvcement  Section, 
Land  and  Natural  Resources  Division  of 
die  Department  of  Justice,  Room  1647, 
Nfaidi  and  Pennsylvania  Avenue,  NW^ 

Washington.  DC  20S3a  A  copy  of  die 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  fitmi  die 


Land  and  Natural  Resources  Division  of 
die  Department  of  Justice.  In  requesting 
a  copy,  please  enclose  a  check  in  die 
amount  of  $5.90  (10  cento  per  page 
reproduction  cost)  payable  to  the 
Treasurer  of  die  United  States. 
DaaaUA.CM^ 

Acting  Aseislant  Attorney  General  Land  and 
Natural  Reeouroes  Division, 

[FR  Doc  90-19698  Filed  8-18-88;  8:46  am] 


DnigEntofcorewHAdmlniilirtluii 
[OocfeetNoit6-«2) 

Arthur  SMv.  R.PIV,  d/b/a  King 
Wwrrooey;  novocaMon  of  floglatiaUun 

On  April  12, 1968.  die  Deputy 
Assistant  Administiator,  Office  of 
Diversion  Control.  Drug  Enfofoement 
Administaation  (DBA),  issued  an  Order 
to  Show  Cause  to  Ardiur  Sklar.  RJIl, 
d/b/a  King  Pharmacy  (Reqiondent), 
located  at  8606  West  Grand  River. 

Bd^iton.  Michigan,  propoaiag  to  revoke 
DBA  Certificate  of  Reinstation 

AKieoeoSB  and  to  deny  any  pending 
appUcations  fat  renewal  of  his 
regialratioii  as  a  retail  phanaaqr  under 
21  U&C  82S(i).  Hm  statatoiy  piedicate 
for  seddag  die  revocatfoo  of 


Respondent's  registration  was  diat  Us 
continued  registrattao  was  inconsislaal 
widi  die  pnbUc  interest  as  die  tem  is 
used  in  21  VAC  823(1)  and  824(aN4). 

Respondent  dirou^  counsel,  ffled  a 
request  for  hearing  on  die  issue  raised  in 
die  Order  to  Show  Cause  and  dw  matter 
was  placed  on  die  docket  of 
AdministratK  «  Law  Judge  May  EUen 
Bitteer.  Following  prehearing 
procedures,  a  lieaiing  was  hield  on 

November  8  and  9. 1988,  in  Ann  Ariior. 
Michigan,  and  was  continued  in 
Washington,  D.C  on  December  15, 19e& 
CteApril  11. 1989.  Judge  Bittner  issued 
her  Opinion  and  Recommended  RuIiiM. 
Findings  of  Fact  Conchisions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge,  in  whidi  she  recommended  diet 
die  Administrator  revoke  Respondent's 
registration  and  deny  any  petting 
applications  for  renewal  on  die  ground 
that  his  continued  registration  was 
inconsistent  widi  die  public  interest 
Respondent's  counsel  filed  exceptions  to 
die  Administrative  Law  Judge's  findings 
and  recommendation. 

After  careful  consideration  of  die 
entire  record  in  diis  matter,  including 
die  exceptions  filed  by  Respondent's 
counseL  die  Administrator  adopto  the 
Administrative  Law  Judge's  findings  of 
fact  conchisions  of  law  and 
recommendation. 

Hie  AchninistratOT  finds  that 
Respondent  has  been  a  licensed 
pharmacist  in  die  State  of  Michigan 
since  1968.  He  is  die  sole  ownerand 
operate  of  King  Phaimacy  in  Brixton. 
Midiigan,  which  is  approximately  4S 
miles  northwest  of  Detioit  AocoRUng  to 
Respondent  approximately  96  percent 
of  the  pharmacy's  business  hivolves 
dispensing  prescription  medicatjon.  and 
10  to  20  percent  of  the  prescriptions 
filled  at  the  {diarmacy  are  for  controlled 
substances. 

In  November  1965.  Special  Agent 
Robert  Barenie  of  die  Detroit  Field 
Office  of  die  Federal  Bureau  of 
Investigation  (FBI]  received  infgimatioa 
diat  vartons  incfividuals  were  obtafaring 
controlled  substances  from  Respondent 
for  other  than  legitimate  medical 
puipoeea.  Based  upon  diet  infonnatton. 
Agent  Barante  faiitiated  an  invMtigation 
into  Reqiondenf  s  controlled  substances 
dispensing  practices.  As  part  of  die 
fatvestigatiai,  the  FBI  furnished  a 
fictitious  prsecription  for  100  doeage 
unite  of  Dikadid4  mg.  tablets,  an 
•xtremely  potent  and  often  abused 
Schedule  n  Barootic  oontndled 
substance,  to  an  infonaaat  who,  in  tarn. 
soM  die  preeo^itiaB  to  one  AMn 
ZadMy.  one  of  die  individuals 
suspected  te  dw  scheaie.  AldMN^  die 
preea^ttonbciedier 


/  VtL  H  N^  MP  /  Moaday,  Anyt  a. 


/  NolJen 


9t\at^\km^tk9tttim,ikm 


DetrottFUd  Offica  Thtyiwciiptfi 
waftpiovidid  to  Mr.  latimrf  to 
datooBiM  whether,  wbea  hftfrMBBtod 
It  to  Beep—dent  fat  tttia^  Iwpiriwt 
would  make  any  ettaafilte  vei^r  dM 
pieeoiptlon  bjr  caitaig  the  I 
number. 

On  Fefanaiy  maaoi  AgBM_] 
and  Ui  yartaer  flfaeerred  r  ~ 
enter  KinglkeoBaqr. 
the  hejue  |m  eeu  IpiJeei  i 
wHkewrttemptiatto^wttyaAeMr. 


the 

Dlkedid 
controUeo 
BineeinB.Hi 
a  herois  addici 


obtaintethed 
weafaeik«ri 

ueaul^  Zachery  esplalMdIfaathe 
bouijlt  pieeuiptioM  en  A«  eiwet  ii 
pewonaengPiedlalhehneiMeeaf 
aellins  elolen  or  keeiduleat  leeecripttH 
endSel  he  Mtrikeehr  pceeooled  the 
liieecdptioBe  to  neependent  fae  MUi». 
He  eleo  told  the  Afents  that  he  vWked 

tlmeeper 


King  PhannaCT  tw»  to 

month  to  pun^se  Dilaudldaad 


narcotica  freae  RaapBadaat;  and  toat  H 
nauallv  received  108  to  aooDflaadUi 
mg.  tabkto  on  ea^  vWlMr.  Zackvy 
alao  told  the  Afenli  thel  ha  toftjmed 
Reipeadeat  that  ha  needed  Dttaadid 
becuaee  ha  eafiered  freea  preetnto 


Zachety  evpeeied  heakhy.  in  fed. 
becauea  e<  Ue  heaMqr  eppeeeanee^ 
ApaiBaraaie  wae  aorpctead  to  ham 
that  Ml  Zachery  waanheroto addkt 
IXaklt^  DBA  ^MTiBfr  Li*"  Dean,  a 
fonner  store  clerk  who  worked  aithe 
pharmacy  fr«m]«ly  MtOto  MoKkllM^ 
corroboralad  Afenl  Baecni^a 
statements  legardiagMe.  Zadiaty'e 
phyrical  Bgnareafe  She  stated  that  ha 
did  not  appeM  weak,  fare  neladkettai 
that  ha  wae  dyiag  of  caacer.  aad 
appeared  toaiowe  aboat  the  eteie  freely. 

On  |i%  14,  M8ik  fottowiag  toe 
queetteains  of  Mr.  ZadMty>  Agent 


Respondent 

that  he  had 

1984  aad  had  iiydedy  fiOed 

presoipttoasise  Diaadid ' 

that  timet. 

Barenie  that  he  had  eeiified 

Zechery'a 

thepulnit 

titathe 


tofiMMr-Zachery** 
atoM 


amount 
permntktosi 


nnitsef 
bathed  cat  d» 
100  aad  aw 
hathoaght 
dUaol 


elaborato  abaot  whs  he  tooaiht  wee 
abusing  the  Diaadiiit 

iXpat  Bars^e  l»t«  obtrined  a  seaich 
waRBKt  and  eelnd  flto  Schedale  H 
preaoipttana  wMch  BespoRdent  filfed 
for  Mr.  Zachery.  Meet  ti  the 
preecripttasw  were  efdMr  fflegaOy 
"nasmfiacttovd"  by  tireef  dealere,  or 
were  pwdtosad  to  bafic  6oB  ▼arfoB* 
physidansb^  Agent  Barene's 
inieuqpthJii  le  wahd  ti>et  none  of  the 
prescrtptteoB  that  Kfr.  Zachery  hed  ffled 
at  King  Phamacy  were  tegftenffr.  Ram 
Septsasber  t9»  to  February  1986^  Mr. 
Zadnry  leoetred  enproxtoiately  7.745 
dosage  mMs  of  Dflalidid^ng.  taUets. 
300  dosage  «ito  of  ^emerel  100  Bg. 
tablets,  and  IWdoaege  obRs  of  Denerri 
SOtogi  tabtoto  fcem  Beepandent  poreoant 
to  83  liegat  preeef^Mone  beating  Ae 
naBMa  ef  B  dxierest  phy  aiuans.  n  ant 
over  a  Ace»year  period,  Mr.  Zackery 
received  epppuAinalety  8,145  dosage 
units  ef  Sdiedide  B  narcotic  contrived 
substancee  kom  Beepondent,  an 
aveiageef  more  tlMD  seven  tablets  per 
day. 

Agent  Baieufe  aleo  seized  several 
Schedidel  nareotie  controlled 
substance  prescrfpf one  fSed  by 
Respondent  for  Cynthia  Cooks  and 
Herahel  Off  eri.  In  Kovwuber  IMS8, 
Agent  Barenie  interviewed  Ms.  Cadka 
regarding  thp  prescriptions  he  found  at 
the  phennacy.  ^  htfonaed  hhn  A»t 
she  learned  of  King  Pttannacy  from  Mr. 
Zachery  esRt  dtot  for  18  noDtfas  in  IWf 
and  1985,  she  routinely  made  tripe  frees 
Detroit  to  Brightoa  to  obtain  Dilaudid 
tablets  from  Respondent.  She  used  the 
same  uietfaode  as  Mr.  Zecnery  in 
obtaining  the  drugs.  Like  Mr.  Zachery, 
Ms.  Cooks  sold  the  drugs  she  received 
from  RespoodenL  She  aleo  admittad  that 
none  of  thaprescr^ttiope  she  presented 
to  Respondent  were  legitimate.  Many  of 
the  prescriptions  were  written  for  her, 
using  appcoKinateiy  ten  aBases. 
RespcaideBl  uaver  sefaeed  to  ffl^  the 
prescslpttaB  siie  psesenCed,  despite  her 
use  of  the  scverd  different  namee.  Ms. 
Cooks  ataa^axplaiaed  ftat  she  often 
would  brtog  tw9  ptnecripthms  to  die 
phamacy  uutoe^ma  data;  one  in  her 
ntmie  and  the  alhto  to  soMeene  else's 


BtockofOUiadidtai 


name,  an 

them.  In  addMba^Ms. Cbokenusu  toM 

i^  wMcb  she  ndiM  need 


any 

the  Dilaudid.  Ob 


Respondent  fgted  a  DBaadH^^ 
prescriptfek  for  Me.€odtsaIttou^riie 
was  obvhwaly  pregnant  at  An  time. 

Agent  Daienle  also  hilfcr  viewed 
Hersd^  CyNeal.  Mr.  Otfeal  Infbnned 
him  that  be  or^jnafly  soppBed  Mr. 
Zadiery  tvitfa  ffle^  preicriptians  wUdi 
were  filled  at  Kfaigniamacy.  He  also 
toM  Agent  B&renfe  diar  he  once 
followed  Mr.  Zadiery  to  the  pharmacy 
and  later  brou^t  hie  own  presciiptians 
to  the  pharmacy  to  be  filled. 

Lisa  Dean,  Respondent's  foimei  store 
derk  was  re-inlerviewed  by  Agent 
Barenie  and  by  DEA  Diversicm 
Investigators.  She  tesfifiei  at 
Respondent's  criminal  trial  and  at  (he 
DEA  heartag.  She  corrobora  ted  KA. 
Cooks'  statements  Aat  Respondent 
filled  a  DBandid  prescr^tion  for  her 
when  she  was  obviously  pregnant  tax 
Mereh  1984.  She  further  stated  that 
f oUowiag  that  jfi''''^*"',  ehe  called  the 
Michigan  Slate  PoGce  ta  report 
Respondent's  dispensiq;  practices. 
Shortly  tberaftei;  MqMadsHt  fitad  his. 
Dean,  teffiag  her  dtot  saawaa-loeing 
him  moneys  becaaaeska  waa  behind  in 
her  billii«.Ms.  Dean  ai(Bbly  tesMied 
that,  prtor  to  her  discfatogew  Re^endent 
hadnavei  prevtowsiy  warned  her, 
complaanad  about  her  biffing  pteeeAva, 
or  ever  expressed  aay  disaaMsction 
about  ber  work.  Ms.  Dtaa  etotod  &at 
Reapondent  waa  alsa  dlspeastog  large 
quantity  of  Schedule  V  eo«^  syrape 
from  the  phaitoacy  md  thai  aeverel 
indMdwde  were  receiving  more  then 
one  four>oiaBce  bottle  df  those 
medicatiom  within  a  494Miv  period. 
This  was  later  vertHedby  a  pharmacy 
audit  oenAsEledby  DEjA  Dfvenion 
Investigaten;  Me.  Dean  testflfod  ftat 
Respendent  regdvly  dbpmseid  pint  or 
quart  bottlee  of  Nddeeon  cedefae-based 
cough  sjFFaps  to  one  lostomer  net 
pursuit  to  any  piesulptiun.  She  also 
stated  that  Respondent  did  not  rontfairiy 
ver^  pteecfipBoBS  by  ceSing  the 
physicians  who  purpMtecfly  issued 
them. 

In  October  1988,  in  the UnitedStetee 
District  Court  for  the  Southern  District 
of  Michigan,  Respondent  wet  tried  and 
acquitted  of  criminal  (fiarges  stemming 
from  Ae  bogus  Schedale  D  narcotic 
prescriptions  he  fflled  for  Alvm  2Sadieiy. 

Also  fat  1980,  the  DBA  I>etttrit  Field 
DivisioB  received  informetfon  from  drag 
distributors  and  suppliers  niat 
Respondent  wae  ponAasingnnasaaBy 
large  qeantities  of  Dfltucfid  U^on 
letefvlug  that  iufoiuuAiun,  lieA 
DIvereioH  InveettgatorKrtstinelBddfo 
initialed  as  aAnfadsirkdva  iilvestlgatian 
of  die  pharmacy^  ooOfroBedenbetanoa 
handling  praettoek  naaoant  to  an 
admMstnUea  hIspaBtfan  wui  ant 
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served  on  March  10. 1987,  DEA 
Diversion  Investi^stors  seized 
Respondent's  controUed  substance 
records  for  the  period  from  May  1, 1986, 
to  March  la  1887,  and  conducted  an 
audit  of  the  {diermecy's  controlled 
substance  stodc  The  audit  revealed  die 
following  unejqilahied  overages  and 
shortages  of  controlled  substances  at 
the  pharmacy: 
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Respondent  never  ejqilained  or 
attempted  to  justify  die  overages  and 
shorties  found  during  the  endit  In 
addition,  he  did  not  file  any  reports  of 
theft  of  controUed  substances  for  the 
time  period  covered  by  the  audit 

Investigator  Riddle  also  found 
numerous  recordkeeping  violations 
during  her  review  of  this  pharmacy's 
controlled  substance  prescriptions  and 
order  forms.  The  violations  induded  57 
prescriptions  which  did  not  bear  a 
physidan's  DEA  number,  in  violation  of 
21 CFR  130e4»(a):  28  piescripdons 
which  lacked  a  disprashig  date,  in 
violation  of  21  CFRi30aO5(a):  13 
Inscriptions  wdiich  bore  hivahd  or 
expired  DEA  registration  numbers,  in 
violation  of  21  CFR  1306.0S(a);  11 
prescriptions  vrfddi  were  filled  beyond 
the  time  period  legally  permitted  for 
refilling  (Lc  more  than  six  months  after 
the  original  issuance  date),  in  violation 
of  21  CFR  1308.22(A):  sbc  prescriptions 
which  were  refilled  more  than  five 
times,  in  violation  of  21  CFR  1306.22(a); 
two  prescriptions  vAdt^  were  signed  by 
plqrsidans'  assistants  rather  dian 
authorized  phyridans.  in  violation  of  21 
CFR  13064)5(8);  one  preecriptton  filled 
was  meant  to  be  oaad  fay  a  pfayddan  far 
dispenshig  die  eabstanoe  to  the  oltbnate 
user,  hi  violation  of  21  CFR  130e4M(b); 
and  numeroos  oraiSchedule  II 


prescriptions  were  not  fcrifowed  op  with 
a  written  preecription  by  Oe  phyddan 
after  befaig  called  hi  on  an  "emergency" 
basis,  hi  violation  of  130B.ll(dK4). 
Respondent  could  not  locate,  and 
dierefore  did  not  provide,  any  Schedule 
m-V  controlled  substance  prescriptiau 
filled  between  May  1985  and  August  12. 
1985,  aldiough  he  was  able  to  locate 
Schedule  D  prescriptions  for  tiUs  same 
period  During  the  DEA  hearing. 
Respondent  presented  no  credible 
explanation  or  justification  of  his  falhue 
to  conqily  with  applicable  regulations. 

In  Sqitember  1986,  Investigator  Riddle 
recdved  fofrmnation  that  two 
individuals  regolariy  received  multiple 
bottles  of  Schedule  V  ooug|i  synqw 
during  sin^  vidts  to  die  jdiatmacy. 
Investigator  Riddle's  review  of  die 
pharmacy's  Schedule  V  cot^gh  symp  logs 
confirmed  the  allegati(ms.  In  addition, 
the  review  also  confirmed  Ms.  Dean's 
testimony  that  several  individuala 
recdved  nxve  than  four  ounces  of  con^ 
8ynq)  within  48-hour  periods  and/or  that 
they  recdved  die  drags  every  day,  or 
every  odier  day.  for  extended  periods  of 
time.  The  pharmacy  records  also 
establish  that  many  of  these  same 
individuals  recdved  narcotic  controlled 
substances  from  die  pharmacy  on  the 
same  dates  diey  recdved  narcotic  condi 
syrups. 

One  pharmacy  customer,  Wallace 
Gardner,  regulariy  pvurdiased  Schedule 
V  cou^  syrups  and  odier  oratroUed 
substances  by  presenting  bogus 
prescriptions.  iMfr.  Gardner  was  arrested 
several  times  by  die  Brixton  IViIice  for 
various  drug  violations,  includhig 
controlled  substance  abuse  and  forging 
prescriptions.  Michad  Khiaschuk,  die 
Brti^ton  Chief  of  Police,  testified  diat 
Mr.  Gardner  was  known  to  police  as  a 
heavy  abuser  of  coddne-based 
medications,  marijuana  and  cocaine.  On 
one  occadon.  Respondent  filled  a 
prescription  for  Mr.  Gardner  which 
listed  Nadia  Turkewycx.  DD&,  as  die 
prescribfaig  dentist  Respondent  did  not 
call  Dr.  Tuikewycz  to  verify  dw 
prescription  until  after  he  fiUed  it  When 
Reqxmdent  called  Dr.  Turicewycx  to 
verify  the  prescription,  she  infMmed  him 
that  it  was  a  forgery.  Respondent  then 
called  die  police.  Re^ondent  also 
dispensed  refills  of  that  prescription  die 
same  day  he  filled  the  origfaial 
prwcription.  Respondent  dispensed  over 
120  dosage  units  of  lyienol  #3  to  Mr. 
Gardner  over  a  fivoKiay  period 

On  September  23. 1987.  several 
months  after  DEA  Investigators 
conducted  their  audit  at  die  pharmacy. 
Respondent  filed  a  crindnal  complaint 
with  diaBci^ton  Police  against  Gary 
Stepien,  anther  regular  controDed 


substance  and  coogjh  synqi  pordiaaer  at 
King  Fharmacy.  Mr.  Stepien  attaoqitad 
to  fill  a  prescription  RaqModant 
believed  to  be  forged  Dr.  Allan,  die 
physician  whoae  name  appeared  on  die 
preecription,  faifbfmed  Raspoident  diet 
it  was  not  audiarized  and  diet  at  no  time 
had  he  written  any  preecription  for  hfr. 
Stepien. 

In  November  1982.  die  BH^iton  FbUce 
Depertment  responded  to  an  alarm 
Indicating  a  ponible  break-hi  at  Kh« 
Riatmacy.  Upon  erriving  et  the  scene, 
police  officers  discovered  an  open 
window  in  die  basement  They  later 
determined  diet  Aere  had  been  no 
forced  entry  into  the  pha.'macy.  Chief 
Kinaschnk  credibly  testified  dut 
Respondent  later  filed  an  tosnrance 
claim  listing  larger  amounts  ot  stolen 
controlled  substances  dian  he  hiitially 
reported  to  the  police.  On  January  27, 
ins,  Brighton  Police  responded  to 
another  alarm  at  King  Pharmacy.  When 
the  police  arrived  at  the  pharmacy,  diey 
checked  the  exterior  of  the  building,  bat 
found  no  signs  of  iUegal  entry.  The 
following  day.  Respondent  called  die 
police  to  report  diat  a  quantity  of 
controlled  snbstances  had  been  stolen. 
Chief  lOnaadiak  testified  diet 
Respondent's  exirianation  as  to  how  die 
allied  diieves  entered  die  jriiamiacy 
was  illogical  and  onsubstentiatad  by  a 
later  search  of  the  premises.  ReqMndent 
never  sulnnitted  to  the  poUoe  an 
taiventory  of  dmgs  allegedly  stolen  from 
the  phannacy  on  diet  &te. 

Respondent  testified  diet  in  Felmiaiy 
1986,  the  wholesale  price  for  100 
Dileudid  tablets  was  t96A),  and  diet  he 
charged  his  customers  HOJOO  tor  die 
same  quantity  of  die  medication.  He 
testified  that  that  amount  was  his 
standard  marknip  on  drugs,  and  diet 
pharmades  hi  the  Detroit  area  charged 
tlOOA)  to  t2O0Xn  for  die  same  quantity 
of  medication.  He  claimed  diet 
customers  were  wilUng  to  drive  45  miles 
from  Detrdt  to  have  preecr^tions  filled 
at  his  pharmacy  becanae  his  prices  were 
lower  dian  tiioae  charged  by  Detroit 
phaimades.  Respondent  asserted  thet 
these  customers  were  Bleck  and  that 
unlike  the  other  phaimades  in  Brighton, 
he  had  good  relations  wldi  die  Black 
community.  He  daiined  that  "Blade 
fomilies  had  told  me  diet  they  were 
going  to  send  all  diefr  relatives  to  me  to 
fill  thefr  preecriptions."  Beepondent  did 
not  appear  to  be  a  credible  witness;  he 
was  frequendy  evasiva  and 
nonresponsive  to  answering  questiooa. 
He  appeared  to  be  more  ooncamed  with 
taUoring  his  testimony  to  siqiport  his 
defenses  than  with  testifying  tnidifally; 
dierefore,  dw  Administrative  Law  Judge 
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trMtment,  apparandy  antoccetsfiiUy. 
far  Ua  drag  aidicttstt. 
AlthoH^  RMDOBdnt  laatiflad  that  ha 

varifladi 


praaa^tlcBii  wl&  At  ianfag  pkyiidaiia 
bafora  (flVanaingtba  dniga  to  hia 
castoman,  ha  wm  anabb  to  mevida 
any  9viduu3B  to  mxB§aA}iUa^*i.Emi 
thou^  h*  oflerad  fiito  a^ddfloca 
nomeroa*  talaphoBa  raoordk  fromKiDg 
Fhaimacy  whfift  oovarad  several  yaan 
of  ciILi.  ooljr  tlx  of  llie  telephone  caBt 
Hated  wra  to  phyiiciaM,  and  only  one 
of  thoee  related  to  k  oontralbd 
lubatance  pieauliiUon  germnw  to  tU> 
proceadim.  Aooordb^.  to  1^  of  flie 
udi  ef  eombonlfve 
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registratioBof  the  ingitiant  wnnlri  be 
tocMiBiBtoat  with  thspohUciMamt  See 
21  U^&«2a(f)aadaa«(a)M.PHiaDaBt 
to  21  USJCaaCQ.  the  faflowtag  facton 
are  coniidaied  in  datemialng  ua  pobttc 
toteieat: 

(1)  Tha  Mcrnnmanrtatton  of  the 
appceptiato  State  Boenaipg  boaid  or 
profetaf onal  dladplfaaiy  authority; 

Ul  "Dia  KgpS£aai*%  eKgerfenne  to 
illif  iiaaliig.  nr  rnndnrffng  raianrrh  irlffi 
reject  to  oontroBed  eubatancea; 

(S7  "Ae  aivUcaaf s  coavicBon  record 
under  Fkderal  or  Slate  lawa  raTattog  to 
the  manufacture,  dbtrlbutton.  or 
dlspenaiiv  of  controlled  eubatancea: 

(4)  Cbm^iance  with  ai^icaUe  State. 
Federal  or  local  tawfl  rdslfaig  to 
controlled  eubatannea; 

(5)  SoCb  other  oandtact  lAich  may 
threaten  ttie  piAHcbeallB  ami  eafety. 

I^y  A«fcmiif^«wii  iwii  Bof  make 

findlBgv  as  to  all  of  ttv  tactaiv 
enumerated  abow>  BotsBay  ^fveaen 


Ib  IUs  casVi  fat  ton  twtK  foott  and  ffw 
are  leievani  to  consifcrtog  whetocr 
RespOBdiBf s  fiunftalied  regfetraoOB 
would  be  inoeaeistevt  wtft  Ae  pubBc 
totereet  FlMtors  em  and  ttrecr  d»  net 
app^  to  Ae  facts  to  Ais  atalfer. 

Aaa  Oresiiotd  {ssmv  RespoBdent 
contends  tet  aay  sieged  Briseondaet 
whidi  oeeinred  pffer  to  October  12, 
1984.  CMnet  be  ccaeideted  to  this 
proceeding.  Tb  sifport  hie  poeittoB, 
RespondeBl  stetee  Aat  prtor  te  Aet 
date^  a  phoBBcy'e  fr  practitioner's  DBA 
Certiffeate  efBuglsfcaliott  eorid  be 
levekad  oidSF  tf  Hw  MgtoHanb  (1)  was 
not  authorized  by  Ae  State  to  hntfie 
contidled  sabetaBaee;  (2)  had  falsified 
his  applicatiaB  fbr  ngistatiaB  wi* 
DEA;  or  (3}  had  been  ceavicfed  of  a 
felony  otbBse  ratoisg  to  controfled 
subateaeeeL  Omm  lan  is  ef  the  pi 
grounds  fsr  lavocatea  apply  to 
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to  the  CuBireBed  OabeCauMS  Art  gteiag 
the  Atetoislrater  thaantharlly  to 
revoke  DEA  Ceiflitatee  ef  RegielratfaB 
on  pubBc  iateieet  peids  were  not 
enacted  mrtO  OdolerlZ  190l» 
Respondent  ssgoee  Aat  bobb  of  iie 
alleged  nriaoBRARl  prfar  to  «wt  date 
can  be  csBsidstsd  tii  fcto  proceefeg. 
RespoaAsBra  uiBtentiun  is  asfbteided 
In)taBwe  Beahi  AUf»  asd/UcAon/  r 
Robinson.  M.D.,  svpm,  the 
AdminJatratercoBeldstsd  simitor 

iiiiliBBiBh  iijaiiltog  Ihi  firtillr ' ' 

amenJiasBli  to  Iha  Osolrotted 
Substances  Act  and  coactoded  tet 
retnadiva  appHcrtieB  of  the 
amendteSBte  ooBtafesaoaneidMr  die  cir 
post  facto  daaae  mir  dte  Dbo  I^ocesa 
clause  of  Am  IMMd  Slatee  COMtttatioB 
and,  iterelofe,  iteie  ie  nobar  to 
considsitag  Ike  ps»-19M  cancel 
accoidtog  to  the  18W  aaMndtoeBts. 

In  this  case,  these  to  teore  thaa  ample 
evUsnca  to  auppett  the  revocaltoB  of 
RespondeBfa  ISA  Certificate  of 
RegistraiaB.  The  iBBOsd  to  rsidete  wtft 
RespsadsBl'si 
viotottonaasidi 


Under  21 CPR  iae8LM(a>,  to 


coune  of  profMstanri  I 
legitimate  and  i  -^  -^' 
pmcriptiflB  wl . — „ 

■ecttaBawof  dw  Acti^  u&c  aa)! 

perwn  lowwia^  fittiig  WiBh  ■  parpa 
prescriptian.  aft  weUu  thepanoB  isMiat  it 
■hall  be  an^act  to  tlia  penaitiee  pcovidad  lac 
violatfoaa  of  the  proviiiona  of  law  relatiagto 
controlled  nibafancea.  ^apliasls  added) 

This  provision  was  consideiBd  by  the 
U^  Court  ci  Appeals  for  the  Fifth 
Circuit  in  IMted  States  v.  Henry.  727 
F^  1373  (5th  Qr.  1984).  The  court 
totoipreted  &e  regulation  as  requiring 
that- 

Tlie  pityilclanii  reaponaibilTty  is  not  to 
praaoilM  fcnpfoperiy  while  the  phannadat'a 
.  reipaasibiitgrisaettodiaaenaeaouitiolted 
■ubstance  for  aoe^nedical  laaaaaa.  Tba 
legidetton  dees  not  place  l»«Ai^fbewy 
burden  on  tfaepfaannaciet.  Proof  isreqetred 
thartbe  phanaadBt  had  moon  to  behen 
that  the  pieactip&on  was  sot  [saued  ia  the 
uaaal  coune  of  prefeeaional  treatmeai. 
(Emphasis  added.)  pd.  a*  Vff^ 
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regriattoB  psoslias.  to  part,  that 

A  preacription  Ibrs  oantraflsdiubstenDe  to 
lie  eCiBCVve  Doav  oe  laHea  sw  e  i 
medicalL 
acting  in  thai 

practice,  lae ^ ^ 

prescribing  aad  diifeaeiag  ol  eaal 
substaBeseiaepoBlitapnaaiUBg 
pracliBanacbiitaaoR«voiidtiv  ^ 

j«spoiit/8iBy  raala  wflh  lb*  phmadrt  vow 
fills  die  pwsutpBua.  An  order  piapoitiBg  to 
be  a  prescrfpffoir  *       •--'--•  » 


A  similar  standard  isea^pUad  to 
Uittorf  Stotoe  V.  lowMXn.  882  F^  480 
(41Ii  Cir.  1982).  to  whitA  the  court  found 
that  a  phaimadat  had  knowing^  filled 
praeci^tioBe  whkb  were  aidMiAiUy 
issaed  Despite  evidycs  that  the 
pharmacist  had  verified  die  legitimacy 
of  the  first  prescripgon  a  customer 
presented  for  filBng,  the  court  noted  that 
the  pharmadsi  did  Bol  altaBipl  to  verify 
later  preeoiptteaa^  The  coort  oanrhated 
that  ^ephnoiaGist 

.  .  .  wtti^  lyeiBd  tarety  s^pi  toa»  he 
should  %     ^     "       '         * 
drugs  dii 
Moreover, 
suspidoa  he 
legitimate^  Pd.  at  4IS) 

In  Ae  twataiit  ease,  fliere  were  several 
todicafione  Aat  Respondent  knew  or 
should  havB  known  flto  coBtroned 
substance  prescriptioas  he  was  fifiing 
were  not  legithualeiy  (ssaed.  With 
respect  to  fte  Schedrfe  B  nareotfe  ^^ 
controlled  subslance  |nesu!lylloBS  ffled 
for  Alvto  Zadery.  CjiafttoOodband 
Herscfiel  OfieA,  Ae  teeerd  estabHshes 
that  (1)  Each  of  tfaoaa  faidivf dnris 
traveBed  4B  mfles  firoto  Detroit  to 
Brighton  tofffl  the  pieetilptlon^^  U)^ 
many  of  Aeipeecripttons  werelssiteB  to 
the  namee  of  ludivldieils  otter  dmn  the 
person  pieaeutliig  Aiaa;  (S)  most  of  die 
prescripttons  were  ntft  bod  itoenaBQ 
physictaBe  author  ized  to  haBdle 
contrived  subsfancee;  (!)  aB  of  Ae^ 
prescriptibBS  were  fa^hrgr  qoantifiet  OT 
coutf  uDsd  substaBoeer  \Sj  tte 
todividaah  preseatod  Ae  piestilptiene 
fbrfffltagOB  a  freqaenl.  re^to  ba^R^ 
and  (8)  eftea,  tha  satoe  tanvfdari  wBoM 
preseat  pieacn|nMBa  lor  taa  I 
cootrolledi 


by  several  diffaaat  ph|^_ 
respect  to  AlvtoZadiay.  1 

prescdpliaaa  toesi  22  difiereat 
phiiwiriwis  aad  Baanandit  MWi  — * 
of  AenLBartheiiBere.  idAoa^  Ae 
presaetplionB  wen  far  heae%  abwad 
subataaoea,  aadcvea  l^qgh  a  a 
invwtea  wedd  faaeB  wvaalad  ^i» 
Aem  fraoddeto,  SaBpoadaat  made  i 
attempt  to  vsrify  Aat  Aey ' 
legitimate. 


rV'kJ*'  ^  -m  /  Maaday.  Aagait  21.  WW  / 


nuaeRMis  jaeeidkBepiagpiovUaaBb  Iks 
Adm toistratar  <:aBi<steatiy  htm  held  that 
faihise  to  maintotoiBoperwcasdb  to 
violation  .of  FedesaioeatroUad 
substance  laws  oan  lom  the  faaato  far 
revocation  of  a  phansac^'a  n^Jehation 
on  public  inteeeat  psaada.  Se^  «^  The 
BoioPbarmaey,  aad  Bati  Afotheetn 

Docket  Ma  gS-^a  e7-Ek  S8  FR  asiSl 
(1988). 

Respondent  dispensed  controlled 
substances  to  individmls  he  koesK.  or 
should  liave  Imoam,  weia  a'Mt«'*ffJ  to 
Aem.  He  admitted  to  Ayaw^ig 
controlled  rihttanraa  to  one  indisithial 
who  had  nnHoiyfnf  iBBaatad 
detoxJBcafion  trsabnent  for  addiction  to 
me  same  drugs  be  diqiensad  to  bim. 
O  Aer  todivldaals  lecdvad  "■irttic 
controlled  substances  fromRevandent 
while  also  receiving  Schedule  V  narcotic 
cough  syrups.  Many  efAese  persons 
received  large  quantities  of  Ae  • 
syrups  on  a  daily  or  48-hour  I 
more  Aan  a  year  fi  cm  aJB 
provides  Aat  phaimadea  ^*- 
dispense  more  Aan  four  ounces  of 
Sdiedide  Y  cou^  syrups  to  Ae  same 
individual  -• **'^t  o  jg  haur  nailed,  fito( 
Schedule  V^am^  yyf  — f  nothi 
dispensed  ptirsuant  to  prescripfioMk  A 
responsibility  for  dispensing  Ae  dru» 
forl^itiauteaedioBlfluwea 
Ae  pharmacy  alone.  Clearly. 
Respondent  abrogated  this 


>) 


re  , 

FurAec  1 „^ 

account  for  the  Asappearance  of  neariy 
12.000  dosage  aaito  of  ^wlow  oeAtiaitod 
suijstaBces  and  Ae  equivatont  of  more 
Aan  2.080  foar^aaoe  bottles  «r 
SchaMe  V  ooagh  eynya  diaiag  «  28- 
monA  pelted.  InoddiUea.  Aei 
iinnrpialiMd  Bwsiages  sfa^wu 
controlled  subilaaoeeas  weL 
Respondent  enproesed  Mtle  ce_ 
gave  aa  explanation  fbr  Ae  ehortneo 
and ~* 


had  u^digrtoa  to«aaypiusult/tiuu 
issueifara|i]g«iBton.1toepesidiiuPe 
view  ef  hb  ese|>aaBAniyaa«baBdler«r 

rTrntmllad  subibBiua  to  laiumjn . 

weU  as  dangenaa.'Ae  AdBteblrater  to 
to  feM  ayeeBMBt  wlA  Tadge  BitlBer'e 
coadusiuaAat; 

As  the  evidence  aqply  — ♦■V'T»f'}n^ 
Reqxntea  Im  demonSMtadao  uttw 
dlsf gguJ  fai  bis  lespcmMMBty  as  a  VHt3^ 

recnoaiis  that  toe  dl 

improper.  maDh  iaaa  U.  . 

them,  i  ihimtiMf  cftadade '  miumim 

continued  i^gistratiaa  is  atA  ia  Oa  jmhlto 

intwest  IQpiiiinn  and  Recommended  RuBpg, 

^°dfap  of  Fact  ConcIusioBS  of  Law  and 

Deelsiua'in  AdBdnistialiveLnrhidae.  dd. 
18-iaj  ^^  '^^ 

Respondeafs  couaseTs  axoegdons  to 
Judge  Bittnei's  Opinion  and 
Recamnwaded^Bi^  are  wiAout  sedL 
He  first  argues  Aat  Judge  RUtner  baaed 
some  of  lierBafii^cai  inadmissifale 
hearsay.  Hearsay  is  fiaeib^  adadaaible  to 
adminislEative  pcooeedingi.  Sub. 
Klinestiver  v.  Unig  EnfoKuaaat 
Adamistniian,  808  F^  1128  ^jC  Or. 
197S^  The  fact  Aat  flerMn  avUeoce  ia 

hearsay  only  aSscto  Ae  weight  it  to 
givan.  la  iJatoriBJatug  ij^^  — njijht  tn  be 

given  to  aack  heaas^  the  finder  af  fact 
must  consider  AenUabiliiyafAe 
source  end  AexaUatoMtyafai^ 
conflicting  eviiiBBca.SaaCalhaua  v. 
Bailat,  82B£Jd  14S.  cert  daidad  m 
S.Ct  ^833  {1980)  aad  £ba&aw  V,  ^yka 

nfParmn„.^^l  ffurMSBMBf.  28M.Si>A. 

319Clfl8l|.  Jka  ActoiiaiatMtor  ^waa 

wi A  Ju^gs  Biitoar  that  the  heoMV 
evidence  relied  apon  to  her  fiad^s  wm 
reliable  andtestovwihy. 

Brnpnndant's  ■~*Mtfli-ftlte  soies  tkat 
DEA  should  be  haned  Aom  tok^ 
actioB  ^gajnet  BaepaiideBt  under  Ae 
principles  «f  aeaJadiBata  atooe 
Respondent  mm  4Riqnittod  «f  ail 
CTlmiaal  ohangns  farohdi^TniriiHiiiM 
filled  lar  Alvto  Zachery.  Hefa^^ 
aigaas  Aat  Ae  aogaitlri  ehaaU  watoh 
siffiificantly  fa  Kaapaaderfe  favor  to 
this  proceediBg.  fleat  najadieataviiv 
applies  to  cases  tovolving  Ae  same 
f onan.  ftospoadent  ana  aovaittod  in  a 
previous  aWnai  ease.  Urn  paodtog 
case  to  Bol  atoaiiBaL  raifaar  it  to 

amSCflglMiamtobs 


criadaal  diaiges  to  suuieivhat  Ludeeaul 
fw  purposes  of  thfa  praneOiy.  fa 
criminal  cases,  Ae  praeecotlon  Is 
reguiredto  prove  gufltbcgrsod  a 
reasonaUe  dod}t  fa  admlnistraVvelaw, 
Ae  standard  ofproof  is  aprqpoadennoa 
of  Ae  evidence,  fa  Ais  casa,  Aere  is 
more  Aan  aufficienl  evidence  A/^ttitij 
that  Respondeitt  IBrgnHy  filed 

presoiiptions  for  Alria  Zacheiy.  C^ndda 
Cooke  andHerachal  OTfaaL 
FurAermore,  Aa  eiddeace  «f 
Respoadant'a  '»«->*<*iijt  of  aAar 
violattona; 

Respoadeat'«i 
ludi  ~ 
misi 


une: 

controlled 

grouncto 


not  to 

Peoples.  Inc. 
(1987). 
Respondent's 


to 
Coad 


Aat 

favi ^ 

todepeadeatof. 
Administratei'a 


handling  pdaleiBa  to  fa  prateet  Ae 
public  from  Iha  ahaBEBiBB  of  daagsse 
druga.  Qtataal  aatteea.  OB  Ae  oAei 
hand,  are  i)uniltoBfaiailara.llMfaot 
thafr 


unauAorisad^ 

that!     .      

filling  bogus  prescripticms.  Respondent's 
counsel  bee  BdriBteipreted  the  eaAer 
caselaw.  fa  Aose  cases,  as  wi  A 
Respondent  willful  ignorance  of 
obvious  evidence  of  presentofion  of 
bogus  prescriptions  constitotes  taqjdled 
knowledge  on  Respondent's  part  Unte 
is  no  ipinsthai.  haasd  agaacsadihfa 
evidence,  that  Respondent  icBSB«,ar 
should  have  known  thet  the 
prees^BOBa  ae  was  **'***g  were  flot 
lawful  Respondent  cannot  be  credited 
because  he  as^f  have  choasa  fa 
blatently  ignore  sudi  obvious  sfpa. 
Fharmades  such  as  Respondent's  must 
take  raasonaUe  steps  fa  vwiiy  Aat 
prescriptiaas  !hay  fllaM  salid.  TmhaLi 
o  Aerwise  would  "hrnilvg  all  phamacfaa 

of  theirs '" 

law. 


shortages  aad  arenpsa  cf  c  ^ 

substancBS  faaad  dbti^  Ae  J 


toe] 

find  I ^_, 

burden  of  proof  fitna : 
AeAeepeadantlUs  a^pBeBtto  afae 
flawed.  HMne  to  no  dbpate  Aat  fa  Ite 
caBe-la<hlef -"  - 
estobliehedi 

andi        

were  found  Ariag  aa  aadR  <rf" 
KespeaaeiH  s  pnanaacy.  ^jMrerarei  Ae 
Govermaeot  net  Ito  buden  afproof  to 
estobUsUag  a  vMaflan  rf  Ae  law.  Once 
the  GoveRDaentmet  itebardeB.  Ae 
DuiaeB  of  pron  Waned  to  Respondeat  to 
eimar  ampr^ve  or  ei^Hato  ibe  sBortBges 
and  overages.  RespoadentpnvMed 
neiAer  an  exptanaflon  nera 
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justification.  Thus,  Retpoadent  foiled  to 
meet  his  biuden  on  this  poinL 

The  remainder  of  Respondent's 
exceptions  are  wholly  without  merit 
They  need  not  be  discussed  further.  The 
Administrator  determines  that  Judge 
nttner's  findings  are  accurate  and  are 
substantiated  by  credible  evidence  in 
the  hearing  record.  Consequently,  the 
Administrator  finds  nothiiu  in 
Respondent's  exceptions  wnich  would 
alter  his  conclusion  that  Renondent's 
continued  registration  would  be 
inconsistent  with  the  public  interest. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Aibninistration 
PEA),  pursuant  to  the  authority  vested 
in  him  by  21  U.S.C  823  and  824  and  28 
CFR  aiOO(b)  orders  that  DEA  Certificate 
of  RM^tratlon  AKl80eoe5,  previously 
issued  to  Arthur  Sklar.  RJk,  d/b/a  King 
Pharmacy,  be,  and  it  bsreby  is,  revoked. 
It  is  further  ordered  that  any  pending 
applications  of  renewal  of  said 
r^^tration  be,  and  they  hereby  are, 
denied. 

ITiis  order  is  effective  September  20, 
1980. 

Dated  AugnstiaiB89. 

Adminiatratar. 

(FR  Do&  80-19628  Filed  8-l»-«Q;  8:45  am] 


WMto's  Dtoeount  Dnio*;  DmiW  Of 


On  May  8. 1980.  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control.  Drug  Enforcement 
Adtadnistration  (DEA)  issued  an  Order 
to  Show  Cause  to  WUte's  Discount 
Drugs.  Old  tU^way  48  Nordi.  Collins, 
Mississippi  30428,  proposing  to  deny  its 
application,  executed  on  A^  30, 1968, 
for  registration  as  a  retail  pharmacy 
under  21  U.S.C  823(f).  The  Order  to 
Show  Cause  alleged  that  the  registration 
of  the  pharmacy  would  be  inconsistent 
with  the  public  interest  as  that  term  is 
used  in  21  U.S.C  823(f). 

The  Order  to  Show  Cause  was  sent  to 
White's  Discount  Drugs  by  registered 
maiL  More  than  thirty  days  have  passed 
since  the  Order  to  Show  Cause  was 
received  by  the  pharmacy  and  the  Drug 
^orcement  Administration  has 
receivml  no  response  thereto.  Pursuant 
to  21  CFR  1301.54(a)  and  1301J!4(d), 
White's  Discount  Drugs  is  deemed  to 
have  waived  its  opportunity  for  a 
hearing.  Accordingly,  the  Administrator 
now  enters  Us  final  order  in  ttiis  matter 
without  a  hearing  and  based  on  die 
Investigative  file.  21  CFR  130L87. 


The  Administrator  finds  that  White's 
Discount  Drugs  is  owned  by  Jimmie  D. 
White  and  was  previously  known  as 
White's  Best  Buy  Drqgs.  Following  a 
hearing,  the  DEA  Ce^cate  of 
Registration  of  White's  Best  Buy  Drugs 
was  revoked  by  the  Administrator.  See. 
White's  Best  Buy  Dngs,  Docket  No.  87- 
41. 53  FR  7251  (1988).  In  revoking  the 
registration  of  White's  Best  Buy  Drugs, 
the  Administrator  foand  that  in  1983  and 
1984,  agents  of  the  Mississippi  State 
Board  of  Hiarmacy  oonducted  several 
audits  of  controlled  substances  at  the 
pharmacy.  These  audits  revealed 
significant  shortages  and  overages  of 
controlled  substancos.  One  audit  also 
revealed  a  shortage  of  over  7.000  dosage 
units  of  pyribenzamlne,  a  non-controlled 
substance.  Pyribenzamlne  is  often  sold 
in  the  illicit  market  in  combination  with 
Talwin.  a  Schedule  IV  controlled 
substance.  Hie  audits  of  the  pharmacy 
revealed  si^iificant  ihortages  of  Talwin. 
During  die  course  of  conducting  one  of 
the  audits,  an  agent  of  the  Mississippi 
State  Board  of  Pharmacy  discovered 
that  over  a  five-month  period,  the 
pharmacy  dispensed  to  a  single 
individual  312  lOcc  vials  of  Talwin  30 
mg/per  cc  iniectablo.  Pharmacy  records 
indicated  that  the  pharmacy  dispensed 
the  Talwin  pursuant  to  14  prescriptions 
which  were  written  for  the  individual 
and  pusuant  to  subsequent  refill 
authorization  from  ttie  prescribing 
physician.  An  interview  of  the 
prescribing  physidoi  revealed  that  he 
did  not  issue  the  prescriptions  nor  did 
he  verbally  authorise  the  pharmacy  to 
dispense  tlie  Talwin  to  the  individual  In 
an  interview  conducted  in  1983.  the 
known  drug  abuser  told  DEA 
investigators  and  agents  of  the 
Mississippi  Bureau  of  Narcotics  and  the 
Mississippi  State  Board  of  Pharmacy 
that  since  1981.  he  &ad  often  obtained 
Talwin  from  White's  Best  Buy  Drugs 
without  a  prescription.  On  April  23, 
1986.  Jimmie  D.  White,  the  owner  and 
pharmacist  of  White's  Best  Buy  Drugs, 
was  convicted  of  two  counts  of  failure  to 
maintain  records  of  controlled 
substances  in  violation  of  21  U.S.C. 
842(a)(S). 

Then  is  enough  svidence  to  justify  the 
denial  of  White's  Discount  Drugs' 
application  for  registration  based  on  the 
controlled  substance  handling  practices 
of  White's  Best  Buy  Drugs.  In  addition, 
however,  White's  Discount  Drugs  does 
not  possess  a  Mississippi  controlled 
substance  registration  with  the 
Mississippi  State  Bbard  of  Pharmacy 
and  dieref  ore.  the  pharmacy  is  not 
authorized  to  hande  controlled 
substances  in  the  State  of  KOssissippi. 

The  Administrator  and  his 
predecessOTS  have  consistently  held  that 


DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substance  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  hancUe 
controlled  substances.  21  U.S.C  823(f). 
See.  Clifford  K  Bigott,  DM  JO.,  Docket 
No.  88-24. 53  FR  28711  (1988):  Edward  L 
Mclver,  M.D..  53  FR  16477  (1988): 
Howard  J.  Reuben.  M.D.,  52  FR  8375 
(1987);  and  cases  cited  therein. 

The  Administrator  has  considered  the 
factors  listed  in  21  U.S.C  823(f)  as  they 
relate  to  this  case  and  has  concluded 
that  die  registration  of  White's  discount 
Drugs  would  be  inconsistent  wdth  the 
public  interest  No  evidence  of 
explanation  or  mitigating  circumstances 
has  been  offered  on  behalf  of  the 
pharmacy.  Therefore,  the  Administrator 
concludes  that  White's  Discount  Drugs' 
application  for  registration  must  be 
denied. 

Accordingly,  the  Adn^nistrator  of  the 
Drug  Enforcement  Admfaistration, 
pursuant  to  the  audiority  vested  in  him 
by  21  U.S.C  823  and  28  CFR  aiOO(b), 
hereby  orders  that  the  agiplication  of 
White's  Discount  DrugSt  executed  on 
April  sa  1988,  for  registration  under  the 
Controlled  Substances  Act  be,  and  it 
hereby  is,  denied. 

Dated:  August  la  1980. 
John  C  Lawn. 
Adauniatrator. 
[FR  Do&  89-10629  FUed  8-18-80: 8:45  am] 


NAUONAL  COMMISSION  ON 
UBRARIES  AND  INFOMHATION 
SCIENCE 


IssuM  VMitod  to  Ftdtral  I 
PoWcy;  Msttmg  | 

aoency:  U.S.  National  Commission  on 

Libraries  and  Infbimatkin  Science 

(NCLIS). 

ACTIOH:  Notice  of  public  meeting. 

summary:  On  July  13, 1988,  the  U.S. 
National  Commission  on  Libraries  and 
Information  Science  held  a  public 
hearing  concerning  the  1888  report  from 
the  U.S.  Office  of  Technology 
Assessment  entiUed  b^radag  the 
Nation.  As  a  followup  to  diat  hearing, 
NQLIS  has  established  an  Information 
Policy  Committee  whidi  will  conduct  a 
series  of  public  meetings/forums  to 
discuss  issues  related  to  information 
policies.  Hds  notice  aiinoances  the  first 
in  a  series  of  these  public  meetings/ 
forums  designed  to  eUsit  views, 
comments,  concerns,  ideas,  and 
ii^nnation  fhnn  interested 
organizational  representatives,  and  for 


/  yslM.  Hs.  -iW  /  Mroday,  Aoawst 


a. 


the 

orgasfaafiens,  ^ .—..„_ 

pcliciiee.  Hm  OeBadsrioB^s  neeSass  are 
autiiodaed  <ader  Mh«claw«i-4M8. 

DATt/LOCATiON:  Hie  pobBc  mecfing  wffl 
be  MdOrtiAer  n,  mtlB  flwVBWKl 
Auditorium  at  the  U.S.  OepartaMat«f 
EdBcattoB.  F;OJL  it%.4MUKf^mii 

Avenue.  SW..  Washi^kakOC,  feso 
a.m.  to  12:30pjn. 

AOENOA:  Hie  proposed  agenda  for  Oia 
meeting  (subject  to  change): 


Te( 

Public  naainia  lattatmlkmmmi  the 
Private  Sactoi:  TedMisk«y  a^  Miik 
Acoeas  toioiionnatiaa. 

Open  nisCTiasion:  lalannatinn  ftJigy 
Issues:  IdeatiBcatka  allnbnnation 
Policy  Issues  tobe  Considered: 
Considerafion  (^Principles -of 
Infonnafion  MBdes. 
TORIILIPAIUII. This  meefiqg  Is  open  ^xv 
invitation  to  anyone  Intrested  In 
infuiUMtiun  pdicy  tasoes.  Regneets  fat 
invitations  TDost  be  siAmdttadtoTfCLS 
raw  before  Bepleudier  21. 1980. 
Ihcause  ■rfmeetlug  space,  paitlUuaOuu 
wil  be  Baited  to  abuat  106. 
MW^^K  wnneB  reqvests  vof  ImrltafioB 
msatbe  nbaMei  to:  U«.  Hafional 


InformaHaaSbienBa.  Ai««  Iffnfc  !>■«». 
im  lathStaaCMW^fiaitonir^ 
Washi^gtaaOCJOSBA. 


handicapped 

mcimbb  (tttj2Si^eooa 

one  week  in  advance  of  the  mei 


f,rfo.»».«.^  ?rifMt)rL  C^WJ  Tfii  am 


ExeaMwetMnokr. 
(FR 


NftTIOHAL  FOUNDATION  ON  THE 
AffTS  AND  THE  WMMMmeS 


Aamcy:  National  Rn^nMrm^f  {qj.  q^ 

Arts. 

action:  Notice. 


ft  Ibe  National  Endowment  for 
die  Arts  (NEA)  hassedt  tolfaeOHIcairf 
ManageaMsftasidBBdiailOliaifte 
followii^  prqposal  for  the  collection  of 
infonnafionimder  (beimnliaoDs  itf  ifae 
Paperwork  Reduction  AetM4UJS.C. 
Chapter  35). 


-- —      .■■■.■>..  J  vHvBB  tBtonMnaa 
collection  must  be  sribnittedby 
September  18,1688. 
Mrwwtmmm. Ssod  comments  to  Mr.  Jim 
Houser,  Officer  of  Management  and 
Budget,  New  Execafive  Office  Buildfatg, 
726  Jadcson  Place,  WN.,  Room  3002, 
WaahiqgtOB.  DC  20103:  (202-395-7311^ 
In  nddiHtSL  copiaa.oyimfi'h  hmwi^^ 
maybe  sent  toMrs.  Anne  CDqjde, 
National  R»Hni«f«.fat  fiv  the  Arts, 
Administrative  Sendees  TSMiaaD,  Room 
208.  UQO  PennsjSsiania  Avanae.  NW^ 
Waahirtftnn  TIP ,  ansoa-  laOZ-aaZ-BiOlJ. 

Mas.  AnneC.  Doyle.  t«stiaaal 
EndowMBt  isrlhe  Alls.  AdmiBMtBative 
SsridaesaMsian,fiaaB  203.1168 
Peaaqj^igBta  Aveaa&NW 
Washington.  OC  tfaMe  (262  688  <MH 
frtnaf  ^ 


the  faOowiBi  JflfenMiaK  mibe  tMe  Of 
thefanK^q  howaillBBliHivqaiied 
i^maSoB  anst  be  aepnted:  fH  ^«4m 
wll  be  reqafred  ar  aahed  to  revolt  {4) 
what  the  Csm  wS  be  asedfcn  IS)  ni 
rsnwiuta-of  iie  maiiber^reBpeBBija;ffl 
tiie  awBiagt  barfea  bows  per  wspaasL, 
(7)  an  asHmarte  «r  Ae  totri  marter  «r 
hours  needed  to  pujpaie  the  fcf.ms 
entry  is  vrt«Al}a0tto44US.-C  6561(14. 

TYftePY  1660  later-Arts  ftngram 
Appficatiuu  GniddinBs:  New  Ttnns 
Raglbusl  luIUative. 

Frojueugy  ^CoUeeHon:  One-time. 

RespunJeulM.  Nuu-pibfit  inrttuUuns. 

user  Oiridcinne  ImtivLliuiis  and 
applicatioM^dt  Tetevadl  tafuimaUun 
from  non-pitilt  organizattons  that  ^>ply 
for  funding  andar  the  New  Forms 
Regional  Initiative  cateyoiy.TlBS 
information  ts  necessary  far  the 
accurate,  tiiorou^  and  fair 
considerafion  of  conyietiqg  proposals  in 
the  peer  reviesr  process. 

Estimated  Naaber  of  Respondents: 
20. 

A  verage  Burden  Hours  per  Response: 

Total  Estimated  BurdeKi 
AmC< 


Administrative  Services  Division,  Natmm! 


[FR  Doc.  80-19688  Filed  6-SS4S;  BiM  _| 


Pursuant  to  section  lQ(aJ(2)  of  die 
Federal  AMsBiyOsaMee  AdtfPab. 
L  92-463),  as  amended,  notice  is  hereby 


given  diaia 


the  National  Council  on  die  Arts 
aRa  an  oepseflnMF  r  I 


Alto 
to 


. 1886,fraat 

aA/-«flepn.,  aad  SepteiAer*. '. 
froB«a4Bi-l:J3DpA.i  ~        '" 
Nancy  Hanks  Oanler, 
Aveaae,  n^Wn  ^vasaii^«vn,  v%«  aww^ 

A  peitieB  ^  tUs  snefing  wH  ba  apea 
to  die  puWcoB  September  7. -n66.ftaB 
4  p.B.-«96pA.,  oaSepteaAerV,  1666. 
from  9  a.nk-e:60  pjn.,  aad  oa  Beptembei 
9, 1989,%am«aa<^u  aA.and  t2M 
p.m.-li8e  pm.  Tbe  tapto  Tnr  ilisnisinua 
will  be  gutdefiaes  and  peff  cy  toeaes. 

Ibe  remriaing  porton  of  thb  meetfa^ 
on  QepftembeiV,  1668,  from  11  a  jB.-tt8e 
pjn.  is  for  tfiseaatoa  and  devdepment 
of  confidentiri  FT  106D  badgetesy 
projectioBS  aad  related  plans  to  be 
subn^tted  to  Uie  Office  of  Management 
ana  SBQget  and  ne  Oom^ass.  fci 
accordanee  wifli  the  dateredaaUou  of 
tile  Chrirawm  pubBahed  to  Hn  Ftederd 
Register  cf  PebiaaijflS,  1966.  €iis 
sesana  wu  be  tdoeed  to  the  priiMc 
pursaant  to  sabsection  fc)WfB)  1^ 
section  gtfb  rfTOie  8.  Suited  Otetes 
Code. 

uyoB  need  special  accoBBBodatloDs 
duetoaOsAifity.  please  ooartaot  the 
Office  for  ^edal  OonstitneBdas, 
National  Itodowiueid  far  the  Aits.  T1B6 
Pennsj<»auia  Aveane.  ffW.. 
Washington.  DC  20666,  I82/6e2-«6St 
Try  202/682-5486  at  Jeast  sevoD  (7) 
days  prior  to  the  meeting. 

Further  information  wlfii  referanue  to 
this  meeting  oan  be  obtained  fann  Ms. 
Yvonne  M.  Salbme.  Advisory  Comidtlee 

Endowment  for  the  Aits.  __^ 

DC  20506,  or  call  202/682-5433. 

Dated-  August  IS.  1988. 

YvaiiiwM.Sabtaa. 

Director.  Council  and  Panel  Openbem, 
National  Endowment  for  tbe  AiIm. 

[FR  Doc.lB-18578  TDed  B-18-8ft  S:C  and 
oooamr-eva 


Puisuaut  to  section  16fs^2)  trfthe 
Federsa  AdvlsoiyComadtlee  AattMblic 
92-689).  as  amended,  notice  to  hereby 
given  that  a  meaifag  ttf  the  Music 
Advisory  Tanri  fFsstfvris  Seetton)  to  the 
National  Council  on  the  Arts  will  be 
bod  on  September  6,  mo,  famV  aaiL-fl 
pjn.  and  September?,  1666, fromSaa^ 
5:30pja.  ta^oomMH  cff  flieflanqy 
Hanks  Center,  llOOJ^nnsjIvsnta 
Avenue,  ffW^  Washiugtun.  PC  26666. 

A  porttonafnds  mealing  itffflba  open 
to  tile  public  on  September  7, 1968,  from 


I 
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4'JO  p  JiL-fcao  p  JXL  The  topic  for 
diacuMioii  will  be  guidelines  and  poliqr 
isfuet. 

The  remaining  portion  of  this  meeting 
on  September  6, 1988,  from  9  ajn/-8  p.m. 
and  September  7. 1988.  from  9  a  jn.-4:ao 
p  jn.  ia  for  the  purpoae  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sesrtons  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

If  you  need  special  accommodations 
due  to  a  disabiUty,  please  contact  the 
Office  for  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20S06, 202/682-5532.  TTY  202/682- 
5496  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington. 
DC  20606,  or  caU  202/682-6433. 

Dated:  August  14. 1960. 
YvaBiMM.8diiBa, 

Dinctor,  Council  and  PaoalOperationB, 
National  Endowment  for  the  Artt, 

[FR  Doc.  89-19S79  FUed  B-18-80;  8:45  am] 


NUCLEAR  REGULATORY 

comiiaflioN 

Advtoory  CommltlM  on  NuelMH' 


The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  ito  13th 
meeting  on  September  13-15, 1969. 8:30 
a jn/-6.-00  p Jn.  each  day.  Room  P-110. 
7920  Norfolk  Avenue.  Bethesda.  MD. 
The  purpose  of  this  meeting  includes: 

(1)  A  discussion  of  the  approach  to 
performance  assesiment  f^  the  high 
level  waste  repository  and  status  of 
activities. 

(2)  A  review  of  the  Pathfinder  Reactor 
Dismantlwnent  Man. 

(3)  The  review  of  a  number  of  staff 
technical  positions. 

(4)  A  diaeusriondfittie  concrete  . 
btudier  proto^pe  UcQnse  q^catioa 


(5)  A  discussion  on  the  availability  of 
data  from  tiie  USGS. 

(6)  A  discussion  of  activities  at  the 
Center  for  Nuclear  Waste  Regulatory 
Analyses. 

(7)  A  discussion  of  waste  related 
activities  of  NRCs  Advisory  Committee 
on  Research. 

(8)  A  discussion  of  DOE's  Program  to 
store  and  dispose  of  Greater-Than-Class 
C  wastes. 

(9)  An  Administrative  session  to 
discuss  anticipated  proposed  Committee 
activities,  future  meetii^  agendas,  and 
organizational  matters,  as  appropriate. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
June  6, 1988  (53  FR  10609).  In  accordance 
with  these  proceduies,  oral  or  written 
statements  may  be  presented  by 
members  of  the  puUic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  tiie  Coounittee,  its 
consultants,  and  Staff.  The  Office  of  the 
ACRS  is  providing  Staff  support  for  the 
ACNW.  Persons  dosiring  to  make  oral 
statements  should  notify  the  Executive 
Director  of  the  Office  of  the  ACRS  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture  and  television  cameras 
during  this  meeting  may  be  limited  to 
selected  portions  at  the  meeting  as 
determined  by  the  ACNW  Chairman. 
Information  regankng  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  caU  to  the 
Executive  Directot  of  the  Office  of  the 
ACRS.  Mr.  Raymond  F.  Fraley 
(telephone  301/492-4516),  prior  to  the 
meeting. 

In  view  of  tiie  possibility  that  the 
schedule  for  ACNW  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  fadlitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
witii  the  ACRS  Ejiecutive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

Dated:  August  15,1080. 
Andrew  L  Bates, 

Acting  Advisory  Committee  Management 
Officer. 
[FR  Doc.  i»-ise28  nied  8-18-80;  8:45  am] 


Containment  Systems  and  Structural 
Engineering  will  hold  a  foint  meeting  on 
September  12, 1989.  at  fke  San  Francisco 
International  Airport  Hilton.  Savoy 
Room  West.  San  Francisco,  CA 

The  entire  meeting  wtl  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 


Advisory  CommKtM  on  RMCtor 
Ssfsguirds  Joint  SubcowmUt— son 
Contelhmsnt  Systems  sndStnictursI 
EnQlnsslnQi  Mewns 
The  ACRSSobcommittees  oa 


Tuesday,  September  12, 198fr-8:S0  a  jn. 
until  the  condusioD  of  buslnisss 

The  Subcommittees  will  discuss 
containment  design  criteria  for  future 
plants  with  invited  speakers  from 
industry  and  national  Itboratories. 

Oral  statments  may  be  presented  by 
members  of  the  public  witii  the 
concurrence  of  tiie  Subcommittee 
Chairman:  written  statemenU  will  be 
accepted  and  made  avSilable  to  the 
Committee.  Recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  when  a  transcript  is  being  kept, 
and  questions  may  be  asked  only  by 
members  Of  the  Subcosunittee.  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
tiie  ACRS  staff  membs  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  prelimhiary 
views  regarding  matters  to  be 
considered  during  the  balance  of  die 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  invited  speakers  as  noted  above. 
Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  ACRS  Staff  member,  Mr. 
Dean  Houston  (telephone  301/492-45Z1) 
between  7:30  a.m.  an4  4:15  p.m.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  hefate  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc  which  may 
have  occurred.  . 

Dated  August  15, 1089. 
Gsiy  R.  QuMsdinilMr. 
Chief.J>roieetBeviewBranclfNo.Z 

[FR  Doc.  89-19620  FUed  S-18-B0;  8:45  am] 


[Docksllto.  60-381] 

Cwollm  Power  A  Light  Co;  KB. 

RoMneon  8te«n  Eleetrfe  Plent.  umt 
N0>2 

Partial  ExenqrtioB 
L 

Carolina  Power  &  light  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Na  DPR-23.  which 
authwizes  operation  of  the  RE 
Robinson  Steam  Electric  Want.  Unit  No. 
2.  The  license  provides,  among  other 
things,  that  the  facility  is  subject  to  aU 
rules,  regulations  and  Orders  of  the 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  Westinghouse 
pressurized  watw  reactor  located  at  the 
licensee's  site  in  Dariington  County, 
South  Carolina. 

n. 

Paragraph  IILAl(a)  of  Appendix  I  to 
10  CFR  Part  50  requires,  in  part,  that  if 
during  a  Type  A  test  (Containment 
Integrated  Leakage  Rate  Test  or  CILRT) 
potentially  excessive  leakage  patiis  are 
identified  which  wlU  interfere  with 
satisfactory  completion  of  die  test  the 
Type  A  test  shall  be  terminated  and 

local  leakage  testing  performed  on  the 
paths  of  concern. 

By  letter  dated  June  30. 1983,  and 
clarified  by  letter  dated  September  14, 
1987.  the  licensee  requested  a  wavier  of 
the  above  mentioned  Appendix  J 
requirement  to  terminate  the  Type  A 
testing.  Instead,  the  licensee  proposed 
an  alternative  which  would  allow  the 
satisfactory  completion  of  die  CURT. 
The  licensee  also  requested  that  the 
acceptance  criterion  for  "as  fbamT  Type 
A  tests  be  set  at  the  same  vahie  as  the 
maximum  allowable  leakage  rate.  U  or 
the  corresponding  U,  as  defined  in 
Paragraphs  ILL  and  ILM  of  Appendix  I. 

The  Conunission  has  reviewed  the 
licensee's  exemption  request  and  the 
details  of  the  oommissira's  evaluation 
are  omtained  in  die  related  Safety 
Evaluatioun  issued  concumntly  with 

this  partial  exemption.  Hm  Commissioo 
review  conchides  diat  die  Uooisee's 
approach  for  continnh^  Type  A 

containment  leekage  rate  testing  iriien 
excessive  leskage  is  falentifled  sstfsfles 
the  intent  of  the  regulation  and  Is, 
therefore,  tedmics&y  acoeptaUe.  Also, 
the  proposed  "ss  fbond"  lype  A  test 
acceptance  criterion  of  L.  or  Lk  Is 
acceptable.  wHh  the  "as  lefT  allowable 
leakage  criterion  to  remain  at  075  L  •• 
ststed  In  the  Tedmfoal  Spedficstian. 
UL 

TTie  CommlssloB  has  deternilued  tfiat. 
porsosnt  to  10  CFR  Bau.  this  perHsl 
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exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  Tha 
Commission  has  further  determined  that 
special  circumstances,  as  provided  in  10 
OH  Sai2(a)(2)(U).  are  present  jnsttfying 
the  partial  exemption.  Namely, 
application  of  the  regulation  in  the 
particular  circumstances  is  not 
necessary  to  achieve  its  underiying 
purpose,  wddch  is  to  ensure  that 
accurate  and  conservative  methods  are 
used  to  assess  the  results  of 
containment  leak  rate  tests. 

Accordingly,  die  Commission  hereby 
grants  a  partial  exemption  from 
Paragraph  m.Al(a)  of  Appendix  J  to  10 
CFR  Part  50  to  allow  die  licensee  to 
implement  an  alternative  approach,  so 
that  CILRT  can  continue  if  excessive 
leakage  is  determined.  Specifically, 
when  excessive  leakage  is  experienced 
during  a  Type  A  test,  significant  leaks 
will  be  identified  and  isolated  from  the 
test  Penetrations  so  isolated  will  be 
capable  of  local  leakage  rate  testing. 
Once  tiiese  leaks  have  been  isolated,  the 
lype  A  test  will  be  continued.  In 
addition,  this  Exemption  permits  the 
licensee  to  use  I«  the  maximum 
allowable  leakage  rate,  as  the 
acceptance  criterion  for  the  "as  found" 
Type  A  test  results. 

Punuant  to  10  CFR  51.32,  die 
Commission  has  deteraiined  that  the 
panting  of  this  partial  exemption  will 
have  no  significant  inquct  on  the  quality 
of  the  human  environment  (54  FR  28132). 

The  partial  exemption  is  effective 
upon  issuance. 

Dated  at  Rockville.  Maryland  tliis  14tfa  day 
of  August  1088. 

For  dw  Nndaar  Regulatory  Commission. 
8le««nAVav> 

Dinctm'.  Divition  ofReactmProjecte—I/U 
Office  of  Nuclear  Kem^twReffdation. 
(FR  Doc  80-10805  FUed  8-18-aO;  845  am] 


[DoekelNa  60413] 


Connecticut  YMkM  Alomle  PoiMT 
Co;  Heddm  Nock  Plait 


The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPOO,  the 
Lioensse)  is  die  holder  of  C^ierating 
License  Na  IK>R-6l  vddch  authorizes 
opsntion  of  the  Haddam  Neck  nsnL 
Ine  lioense  i»ovides,~sniang  other 
things,  diat  the  Haddam  Nsdc  Plant  Is 
suUsct  to  all  rules,  ragulatloas.  and 
Ordsrs  of  the  Commission  now  or 
hereafter  fai  effect 


Tlieftlant  Is  a  singie-anit  ptessoriasd 
water  reactor  at  dw  licensee's  site 
located  bi  Mddlesex  County, 
Connecticut 

n. 

One  of  die  condiUons  of  all  operating 
licenses  for  water^xwled  power 
reactors,  as  specified  In  10  CFR  80.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  Part  5a 
Appendix ).  More  specifically  Uie 
following  sections  require  that: 

Section  in A.e(b),  "Additional 
Requinment»—Type  A  Teat" 

•Tf  two  consecutive  periodic  Type  A 
tests  fail  the  applicable  acceptance 
criteria  in  IILA6.(b).  notwithstanding 
die  periodic  retest  schedule  of  OLD,  a 
Type  A  test  shall  be  performed  at  each 
plant  shutdown  for  refueling  or 
approximately  every  18  months, 
whichevCT  occun  first  until  two 
consecutive  Type  A  tests  meet  the 
acceptance  criteria  in  IILA5.(b),  after 
whidi  time  the  retest  schedule  specified 
in  OLD.  may  be  resumed." 

Section  nU).Z(a),  "Type  B  Test" 

'Type  B  tests,  except  tesU  for  air 
lodes,  shall  be  perfotmed  during  reactor 
shutdown  for  refoeling  or  other 
convenient  intervals  but  in  no  case  at 
intervals  greater  dian  2  years." 

Section  inj).3.  'Type  C  Teat" 

Type  C  tests  shall  be  performed 
during  each  reactor  shutdown  for 
refoeling  but  in  no  case  at  intervals 
greater  than  2  years." 

By  letter  dated  April  28. 1980 
CYAPCO  requested  a  sdiednlar 
exemption  from  the  above  requirements. 
Haddam  Neck  was  last  shutdown  for 
refoeling  in  July  1967  and  die  leak  rate 
tests  were  pierformed  over  a  p«1od  of 
the  next  3  mondw.  Haddam  Neck  was 
restarted  in  March  1988,  after  a  0  moodi 
outage  and  has  (qierated  essentially 
continuoualy  since  then,  a  total  of  15 
mondis.  By  September  5, 1980  Haddam 
Neck  will  have  operated  18  mondis  and 
will  be  ready  for  refueling.  However,  die 
18  mondi  Type  A  test  and  die  two  year 
lype  B  and  C  test  periods  end  befora 
the  next  rsfneling  on  various  dates  . 
begfaming  ^ril  27, 1986. 

m. 

By  letter  dated  ^Hil  26.  CYAPCO 
requested  s  sdisduier  exeoqitian  from 
the  regnlatoqr  rsqulreniai^  dted  In 
Section  n  above.  In  dils  Sectian.  dhe 
staff  has  evehiated  die  Type  A  and  IVpe 
B  and  C  test  sspsrsteiy.  Ihe 
sooeptabUlty  off  ttis  exenqition  requests 


I 


lbr«a 
details  ■•« 

raUtedl 

ouncurrent  with  this  exemptioB. 

The Safety  Evaluation  and  the  above 
referenced  submittal  by  the  licensee  are 


Commissieri^MMIc 


the^ortriMBiem  cawilBoBte  fcgrede 
siflnificfldfiy  Aotag  fte  extsnrion  tn  fte 
teit  period. 

SaaHn  IBIUM  a^JB-DJ 

As%iAoatod«bev«  Hie  iiMnM  ef 
AppeoAKj  wn  that  tookOoa  vdvea 
and  the  asuutirted  peii^aTlgeB  be 
tested  dvteg  each  wiwlfcy  oetay  aal 
to  exceed  21  aiaiiAat.  HadisB  Neck  is 


Section  niAAlbJ 

As  indicated  above  the  intent^ 
^^pendix  J  waslhatalt*  two 
consecutive  faflures  of  ihe  integrated 


njrr  has  been  dai1»«MMilv«1VP*'C 
leakages.  CYAPCO  has  taken  Aflpesdve 
actions  to  Improve  the  Type  C  leakages. 
Ihesei 

am 

methods, 

penetrations  «ffMrfadaaBBi^ 
(3)  Makii«ffiadificati«w  toihe 
Service  Water  System  to  limit  i^t. 

(4)( 
test,  and 

(Sj  PVMSng  an  5 
maintenance  prognunte  lAnfBf,  test, 
repair  and  *e4Bae« 

Thai 


HMorioalRl        

end  fMvMe  CT AnO  4 


mMvevM 


shieli 


HieuBUlBweB 


VIS  una  tit 
{Ant 

Ibe 


and  iMMMtoBnoBflMess.  me  bbk 
faiterval  ^««ra^hi«pcdied  tai 
Appendix  I  was  based,  bi  past-SB^ 
n^ected  degradation  of  components 
exposed  to  the  environment  resulting 
from  a  NIltBaMhsefi 


preseni, 
refueling  ( 

s,nn.ii r , 

local  leak  rate  seetaicrypc  B  «ad  q  10 
be  postponed  ■UMlhatnfadiDgortsi 
Su&  aajiABHsisKStf  «ppRHilHiM<dy  t 
months  is  daitiibts  In  order  to  \ 
midcyde  ahauia  ii  a. 

As  nftsdialhe  IVpe  A  iBBt 
evabBtkm.€¥ABGD  hn  taken 


chances  of  tiie  l^pet:  iialagii  test<af 
pasri^  Ibe  JLRT.  Htetaricatty.  ttddam 
Neck  tea  tbA  had  aipivbleBQwMh  Type  B 
ledBBga.  Ike  MtC  «aff  has  omofaKiBd 
that  tks  aotions  itaten  tirCXAKO 


provide  CT  AiCO  «  aaeihodSe  detect 
and  fooBS4ltlBDtioii  on  fntsK  kad 
performers. 

During  the  last  refoeUmaatage  «■ 
unwqpactedcaw  barrel  and  Una  mal 
sUeld  repairs  extended  the  •otafe 
several  moaAs.  OdagHis  tians  af 
appraMhnatrfy  •  awiirtM.  plant 
compoMBls  eesee  •ot«»ioeed  to  Iks 


ne 


interv^-flfl ^ 

Appendix  ],  was  based,  in  past.  «■  4ha 
expKted  dfloadatton  of  fioaqpeaemts 
exposed  to  £e  environment  resulting 
from  a  lull  24  Bontfas.of  Bonnal  plant 
operation.  He  total  exposure  time  for 
the  containment  penetration  to  jurmal 
plant  operafing  ennronmEUt  wTHbe  nsig 
about  15  months. 

The  M-north  iiAei'val  reiiuli'emeiit  tor 
Types  B  and  C  peaetratsmn  is  intended 
ta  be  often  enough  to  prevent  sigulficant 
deterioration  from  occuning  •nd  long 
enough  to  permit  Ihe  local  leak  rate  tests 
(LLRl^  <e  fce  paiAsimad  ihaiag  giaii 
outages.  In  additiaB  leak  «asti«g  of  ^ 
penetrations  during  plant  shutdown  is 
preferable  because  of  the  lower 
radiation  exposures  to  plant  personnel. 
Moreover,  some  penetrations,  because 
of  their  intended  ^nxctions,  0801011)6 
tested  at  power  qperuliuiLftT 
penetnrtions  thai  tannot  be  tested 
duringpowertipttafionar  (bose  tart  If 
tested  doing  ]ftsat  upeutluu  wuidd 
cause  a  dggi'adaHon  ta  tfae'phnfs 

overaB  ade^y  te<ln  "^  doAvof  a 

redundnfttee-ta^BOTb^lfsta^te 

increaselntonfMencetntsBrtaSnBiBrt 


integrity  following  a  suocesiWllest^s 
,not  significant  eaoiwh  to  justify  «  plant 
'  shutdwwn  ^wsfiral^y  <#  farfsam  the 

LLRTs  within  the  24-manth  time  periad. 

especially  in  light  of  the  above 

discussions. 

IV. 

Pursuant  lo  10  CFR  50.12(a)D3lv3.  flie 
Conuniaaioa  wfllnot  canaider  gtan&)g  a 
schediilar  ncemptian  miless  ihe  licensee 
has  nude  good  laith  a&rU  to  «0HV^r 
with  the  Kfulalion.  Ifas  NRC  ataS 
believes  Ibat  CYAPOO  has  iakeii 
prudent  steps  ie  iajweew  Ae 
cont^ameiit  iamgiity  andif  notiorlhe 
extaaded  w  faiilin  niiain  weald  karm 
complied  stUii  ApopaniiK  f. 

Based  «n  o«  evdaafon,  €ie  flRC 
staff  has  wnchided  VitHMJO  has  made 
good  faith  effort  to  comply  wfft  the 
requirements  of  Appendix )  and  that  the 
special  drcumstances  M^lescribed  in  10 
CFR  5ai2[a^v]  exist  and  Ihe 
schediilar  exen«>tienslcem  lOCFR  50. 

npjfniisl  nhmilillttlni-^'* 

V. 

AooDBdioglit.  IheCoiDBBiaakMhat 
determtaed  Aat  jmnuttt  to  10  GFR 
SO.U.  tin  <faHiTfiw  ^w^Mwimiiky 
law,  will  not  endanger  liiearyyerty^r 

otherwise  4b  <heysfcB«lMewBL 
"nnrrfere,  uw  OoBBDiaBieB  Mnljy 
approves  fte  fcAovvifl^  vsAnptkm 
request 

Atempoeaiy  exempMon  Is  hereby 
granted  from  ^e  reqi^emem  of  ID  GFR 
50,  Aivandix  T.  Secdoo  nLA-ajb).  iiAdch 
reQuwea  ^>at  an  ILRT  be  conductad 
wifUn  IS  moBths  Af  the  laat  cafoahBg 
outage  for  good  cauaoskoOT,  this 
exemptkm  axtrads  th«t  periad  by 


apprawiiMtriv  s  oaaoM  «taa  avoi  27, 
1989 
A  taBparary  cMDiMoB  adav  4a 

sections  VLD.2.<(a)  «d  BJD.8,  wWdh 
reqidre  a  bcel  le^nfte  test  be 
condncted  witlnn  24inonl!h8  off  the 
previous  tefoefing  outage.  Fbr  good 
cause  shown,  this  'CxamspfiOB  extends 
that  period  of  appreidnatc^  2  months 
fromIulylil,lB89. 

FkiEsaant  to  10  GnUUZ.  ^ 
Conundssien  has  detafeaiiaad  that  the 
grantingtff  this  eiaaalllsn  erillkawe— 
sigaifiBatfl  knpad 
(54fB2rM0i. 

issuance. 


oTAtwasLi 
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For  tlie  Nuclear  Regnlatny  Commiwioa. 
Steven  A.  Vatga. 

^^rector.  DMskm  af  Reactor  Pn^ecta  I/B, 
Office  of  Nuclear  Reot^orRegulatkm. 

(FR  Doc.  89-19007  Filed  8-lfr«;  8:45  am] 
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[Docket  Nea.  50-3SS  Md  SS-S70] 

puk«  Poww  Co;  ComMmtion  Of 
(Muaneo  of  AiiMmlminit  to  FMMy 
OpMtff«  UemMo  and  PropoMd  No 
agnMcant  H»rda  ContidirMlon 
P«^niilnaUon  and  Opportunity  tor 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Coomnlssion)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Ucense  No.  NFC-« 
and  Facility  Operating  Licenae  NPF-17, 
issued  to  Duke  Power  Company  (the 
licensee),  for  cqieration  of  the  McGufre 
Nuclear  Station.  Units  1  and  2.  located 
in  Mecklenburg  County.  North  Carolina. 

The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3/ 
4.2.2.  3/4.2.3.  3/4A4. 3/4A1  and  3/4^3.2 
to  reduce  from  75%  to  50%,  die  number 
of  moveable  tacore  detector  thhnbles  hi 
McGuire  Unit  1  requked  to  be  available 
for  the  Moveable  Incore  Detecticm 
System  to  be  declared  operable. 
McGuire  Unit  1  is  e;q>eriencing 
problems  with  sticld^  detectors  that 
prevent  the  detectors  from  traveling  the 
entire  length  of  the  incore  thimbles.  This 
problem  apparently  resulted  from  a  new. 
ineffective  cleaning  process  during  the 
last  refueling  outage  whidi  left  a 
lubricant  residue  on  die  thhnbles.  The 
thimbles  will  be  cleaned  using  a  proven 
process  during  the  next  refueling  outage 
or  unplanned  outage  of  sufficient 
duration.  The  proposed  TS  change,  thus, 
would  apply  only  to  the  remainder  of 
the  present  Unit  1  fuel  cycle  (Cycle  6) 
and  would  be  applied  by  the  licensee 
only  if  the  sticking  problem  precludes 
insertion  of  the  presendy  requfred 
number  of  detectors.  Unit  2  is  affected 
by  this  change  only  administratively 
because  it  shares  a  common  TS  with 
Unit  1;  no  technical  change  is  tatended 
for  Unit  2.  The  licensee's  application  for 
the  amendments  was  dated  August  3, 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  fincbigs  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a  proposed 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  die  Commisalon'a 
regulations  in  10  CFR  60.82,  diis  means 


that  toleration  of  the  facility  in 
accordance  with  die  pnqxised 
amendments  would  not  (1)  involve  a 
significant  increase  ta  die  probability  or 
consequences  of  an  accident  previously 
evahiated:  or  (2)  create  the  possibility  of 
a  new  or  different  ktad  of  accident  from 
any  accident  previously  evaluated:  or  (3) 
tavoive  a  significant  reduction  ta  a 
margta  of  safety. 

He  McGufre  Moveable  incore 
Detection  System  consists  of  58  taoore 
flux  diimbles  ta  which  moveable  fiasion 
diamber  detectors  scan  the  lengdi  of  88 
selected  fuel  assemblies  to  measure 
axial  and  radial  neutron  flux 
distributions  of  dw  reactor.  The  licenaee 
has  detenntaed  that  a  reduction  ta  die 
required  number  of  moveaUe  taoore 
detector  ddmbles  from  75X  (44  ddmbles) 
to  SOX  (29  ddmbles)  wookl  not 
significandy  degrade  die  abifity  of  die 
system  to  measure  core  flux  (or  power) 
distributions.  The  licensee's  ooochisiona 
are  besed.  ta  part,  upon  a  Westingfaonse 
study  (Attadunent  3B  of  die  August  3, 
1989  application  for  amendments) 
showing  that  the  increaaed  uaoertataty 
for  peaking  factor  measurements  nwfag 
only  29  detector  ddmbles  radier  Uian  66 
would  be  small  (i.e..  the  additional 
uncertataty  would  be  about  1%  for  die 
nuclear  mdialpy  rise  hot  channel  factor 
and  2X  for  total  heat  flux  hot  chamel 
factor).  As  die  number  of  available 
moveable  detector  ditaildes  decreases 
from  75X  to  50%,  die  measurement 
uncertataty  presendy  specified  ta  die  TS 
would  be  tacreaaed  and  would, 
therefore,  increaae  the  margta  to  the 
allowable  TS  Umit  for  hot  channel 
factors.  The  TS  Would  ccmttane  to 
require  diet  sufficient  detector  ddmbles 
be  available  to  ensure  each  core 
quadrant  is  monitored;  thus,  the 
available  detector  thhnbles.  although 
reduced  would  have  a  n^igible  hnpact 
on  the  quadrant  tilt  and  core  avwage 
axial  power  shape  measurements. 
Based  on  diese  factcffs  and  dw 
Westinghouse  stady,  die  licensee  has 
determtaed  diat  the  margta  of  safety 
would  not  be  signifiean^reduced.  The 
NRC  has  reviewed  this  determtaation 
and  die  McGuire  Unit  1  cora 
characteristics  at  dds  potat  ta  the  fuel 

r' I  (Unit  1  Cycle  6  is  cnmndy  at 
1 5700  MWD/MTU  of  a  15,500 
MWD/MTU  cyde.)  We  find  diet  die 
core  power  disfribution  is  presendy  well 
defined  and  that  all  power  distribution 
surveillance  parameters  have  sufficient 
margta  to  diair  limits  to  accommodate 
the  additional  measurement 
uncertataties  associated  widi  die 
proposed  diange.  Therefrne.  we  concur 
with  die  licenaee's  findtag  for  die 
rematader  of  the  Unit  1  fuel  cycle. 


Since  die  power  distribiDlkm 
•urveillanoe  parameters  win  not  be 
exceeded,  and  existtag  safety  Umite  era 
not  dianged,  die  pnmosed  TS  diai^ 
would  not  tacrease  die  consequences  of 
any  previously  evahiated  aocklent 
Stace  dw  incon  detectors  are  uaed  only 
as  infmnation  and  are  not  used  to  caose 
actuation  of  engtaeered  safety  fsatnrea 
or  to  cause  a  reactor  tr^  (aqwrato  flax 
detectors  hx»ted  outshle  dw  core  ai« 
provided  for  audi  purposes),  dw 
proposed  amendmente  would  not 
tacreaae  dw  probabiUty  of  a  pievioaaly 
evaluated  acddent  Stadlaiiy,  since  dw 
proposed  diange  would  add  no  new 
equipment  or  odwrwiae  diaiwe  dw  idant 
configuration,  dw  propoe^oange 
would  not  create  dw  poesibifity  of  a  new 
or  different  ktad  of  aoddent  from  any 
acddent  previously  evaluated. 

According,  dw  Camndsskin 
prqxwes  to  find  dwt  dw  chutes  do  not 
tavoive  a  significant  hazards 
consideration. 

The  Cannrissian  is  seeking  public 
oommente  on  this  proposed 
determination.  Any  oommente  received 
widdn  30  days  after  dw  date  of 
publication  of  diia  notice  win  be 
ctmaidered  ta  »"»tf*"fl  any  final 
determtaation.  Tlw  Omnmission  wiU  not 
ttormsilly  make  a  final  determtaation 
unless  it  receives  a  request  for  a 
heering. 

Written  comnwnte  may  be  submitted 
by  mafl  to  dw  Regulatory  Publications 
Brandi,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Admtaistration,  U.S.  Nudear 
Regulatory  Commission,  Washington. 
DC  20555.  and  should  dte  dw 
publication  date  and  page  number  of 
diis  Fedetal  RegMer  notice.  Written 
oommente  may  also  be  delivered  to 
Room  223.  Fhdl^  Buildtag.  7920  NorfoUc 
Avenue.  Bedwsda.  Marjdand.  from  7:30 
ajn.  to  4-15  pjn.  Copies  of  written 
commente  received  may  be  examtaed  at 
the  NRC  PnbUc  Document  Room.  2120  L 
Street,  NW..  Washtagton.  DC  The  fiUng 
of  requeste  for  hearing  and  petitions  for 
leave  to  tatervene  are  discussed  bdow. 

By  September  21. 1989.  dw  licensee 
may  file  a  request  for  a  bearing  with 
resfwct  to  issiiance  of  the  amendmente 
to  die  subject  fadlity  operating  Ucenses 
and  any  person  whose  taterest  may  be 
affected  by  dds  prooeding  and  who 
wishes  to  partic^te  as  a  party  ta  dw 
proceeding  must  file  a  written  petition 
for  leave  to  tatervene.  Request  for  a 
hearing  and  petittons  for  leave  to 
tatervene  ahaU  be  filed  ta  accoidance 
widi  dw  Commissioo's  Itules  of 
Practice  for  Domestic  IJcensfr^ 
Prooeedtags"  ta  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
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leave  to  intervBne  is  filadhy  tba  abow 
date,  the  CaBiDiidaaflr.anAk»k 
Safety  andlioenaiqgBoBrd.  Jee^giatad 
by  tte  ComrtMtnii  orliiy  theCTielnnen 
of  flu  Atomic  SaTe^y  and  lirand^g 
Board  Panel,  win  jide  OB  ihexaguait 
and/or  ptf fion  and  fhe  Sacretaiy  «r  ^ 

win  laeoe  a  notice  cJbeadngor  an 
apnrvpdate  ordec. 
A«aqnizedbylOCFK27U,  a 

Gtition  Cor  leave  io  intarvaae  Aall  Jot 
lb  with  paiticulaiUy  the  interast  of 
the  fwtiilaner  Ja  ibe  peoooedbv,  and 
how  Oat  intHMt  may  be  affectad  by  the 
lesiilti  of  (he  ivooeoding.  Ibe  petition 
iboaldeBeciflcallyaxBlain  tbeaeaeona 
why  faitarvention  ■hraiW  be  penaitted 
with  pactiodar  alannoe  to  Ihe 
foDoadiv  iKton:  {Q  Hie  aatnia  of  Ifae 
petitionei'aci^  oader  4be  Act  to  be 
made  a  party  to  ibe  prooeeding:  (2)  the 
nature  and  extent  at  flie  pelWaner'a 
property,  Snaadal.  er  other  inteBBSt  in 
the  proceeding:  and  (3)  the  poaiible 
effect  of  aqy  Older  iwUch  mey  be 
entwed  In  fln  proceeding  an  flie 
petitioner's  intereet  ITiB  petition  ibould 
also  identS^  fhe  specific  aqieotls)  of  ibe 
subject  matter  of  tbe  proceeding  as  to 
whidi  pefiioner  wishae  to  inlervene. 
Any  person  who  has  Sad  a  petition  iar 
leave  to  intervene  or  wko  has  been 
admitted  as  a  party  may  amend  tbe 
petition  without  requesting  leave  of  &e 
Board  up  to  fifteen  (15)  d^ys  prior  to  ^ 
first  pn&eeiiqg  conference  scbedidedin 
the  proceediqg,  but  snob  anamaadad 
petition  must  satisfy  fhe  apecffidty 
requirements  descdied  above. 

Not  later  fhaa  fiBaen  (153  deys  pdor  to 
the  first  prehearing  onrfprenne 
scheduled  to  fhe  pronwedlngi  a  patitioner 
shall  file  a  supplement  to  the  petition  to 
totervene  whidunust  Indude  Alktof 
the  oontentions  wUch  ore  aaai^  to  be 
UQuted  to  Ihe  matter,  and  the  basis  ior 
eadi  contBBlinn  set  lorih  with 
raasonahle  w««rfBri^.  /*wtTiHft«  ■Knii 

be  limited  to  matters  wifhto  tbe  scope  of 
the  ssMiiiieiiinl  under  cansideratian.  A 
petitioner  who  fails  to  file  eudi  a 
supplement  whkb  satisfies  fheee 
requlremeitfs  with  respect  to  at  least  one 
contention  will  n(rt  be  permitted  to 
partiGlpateas  a  pasty. 

lliaee  permitted  to  bitoraaae  becnme 
parfiee  to  tbe  proceeding,  aubioct  to  .aqy 
limitettons  In  the  neder  granting  leniw  to 
totervene.  andluve  fhe  opportonily  to 
payH»^l>»t»  ftitif  In  tti»  oenduGtof^he 

hearing.  IncbiAng  Ihe  Tvy*"*""*^y  to 
present  evidanca  and 
witnesses. 

Commissiop  wfll  welre  n  Saai 
determinnlon. 
significant  baiBEds 


final  deteminnttaavill 
when  the  hnerii^  ie  held. 
If  the 


todedde 


no 


ibe 


meyieBMeihei 
and  SMke  It  effective 
the  eeqpieet  fare  bearing  Any  bearing 
held  wenU  toke  plaoe  after  ieeaanoe  of 
the  amendment 

If  the  final  detMB^aatioa  ie  that  the 
nninntinifint  tmrnkm  s  nipiifinnnt 
haaaide  coneidetetton.  aqy  bearing  held 
wauidtakeplaoe  belene  tbe  issesnce  of 
any  nmenrimeaL 

Normally,  tiie  Cotemisiinn  wiH  not 
issue  the  amenctoieat  until  the 
expiatiea  of  the  XHley  notice 
Howevet,  eheelri  oimautanoe 
dw^  Ibe  notioe  pesiod  eudh  tiiat  lethna 
to  act  to  a  tJBMly  w^y  weald  tendt.  for 
exaavks.  to  dentiat  or  elMldewn  of  tbe 
facility,  tbe  Commieetoa  mey  iesne  tbe 
lioeoae  BBMndmot  befora  the 
WKpifetina  of  Ibe  3»day  aeiice  period, 
provdded  ^t  ite  final  detenriaationte 
that  the  aaiMMiinent  toweliwe  ao 
sigaifice^  hazards  aeaeideratian.  Ibe 
final  detenuaetton  triU  conrider  all 
pi^ic  and  StBte  coaansats  received. 
Should  tbe  Coramierica  take  this  aokian, 
it  wiU  publish  a  Botfae  of  ieanaooe  and 
piovide  Cor  opf>ortuBiiy  for  a  heaita^ 
after  iseuennB.  The  Conunieston  expecto 
that  theaeed  to  \aiim  Ibis  action  wiH 
occur  veiy  infreqaeally- 

A  reqaaet  lor  a  haering  or  a  petition 
for  leave  to  totervene  aaat  be  fiad  eritb 
the  Secretary  ^  theOanMieaton.  US. 
Nucleer  nnjdelniyflwnrisBinn 
Washingtea.  DC  iOffiS.  Aiteafiaa: 
Docketii^aBd  Servtoe  ftanch,  or  may 
be  delivered  to  tbe  ComndsBian's  Pridto 
Document  Sooat.  21»  L  Street  NW^ 
Washington.  DC.  by  Ibe  above  dale. 
Whene  petittoiM  are  filed  daring  tbe  last 
tea  (liQ  ^ys  of  the  noCioe  period,  it  is 
requeeled  that  the  fetiticnsr  piiiitiy  so 
inf  orm  tbe  GemmieeHa  by  a  tdH-fine 
telephone  oaU  to  Mlueltra  Union  at  1- 

800  aas  gflflo  (to  idbsonri  i-ma-HSr- 

6700).  Ibe  Western  Union  apen^or 
shoakl  be  ^wea  Oetagmai  idefltification 
Numbv  3787  aad  tbe  SoUowing  meeeage 
eddressed  to  Devtd  Mettbews; 
Petitioner's  name  and  telephaoe 
number  date  petitianv»as  ssriied:  flant 
name:  said  peblioeian  date  sad  page 
number  of  Ibis  rsilesil  WegMsi  notice. 
A  o^y  of  tbe  petitton  eboidd  aleo  be 
sent  to  OSoe  «f  toe  General  GeaaseL 
U.S.  Meriear  ii^ibiteqr  rnaimiiriim, 
WasU«laa.lX:gQKfc  ai^toMr 
Albert  Carr.r 
SoutiiChaBcbJ 


for  hearing  will  not  be  enteitataed 
abset  a  diHiinnlnerinn  by  the 
Commissinn,  Ibe  piaeidingaCoer  or  llie 
presidiag  Ateauc  Safety 
Board  that  the  petition  ei  , 
should  be  panted  based  upon  a 
balancing  of  factors  specified  m  10  CFK 
2.714{a)(lHiH'J  «»*  2.714^. 

For  furdiar  details  with  TCspect  to  ibis 
action,  see  tiie  aff^'^ntinn  {qt 
amanAmoni  wbich  is  available  for  public 
mspection  at  fhe  Canunlsaiaa's  AiUic 
p«w.in««»n/v»m,  9ianl,jitaiairf.  NW^ 

Washington,  DC,  and  at  the  Atkins 
Library,  University  of  North  Carolina, 
Charlotte  (UNOC  Statioa),  NarA 
Carolina  2SZ23. 

Dated  etlttxdcvffle,  Maryland,  this  15th  day 
of  August  ISSe. 

For  the  Nudear  Ragulatory  Cammiaaioa. 
Dttd&iiaad. 

PniMtiikaMgm-Pnimt  Otvutmute  ll-a 

Dinmoa  afRaactorPniectB-l/ilOgkMif 

Nuclear  Beactar  RtigulntiiMi 

[FR  Dec.  flB-lfliW  Fflsda-ta-aa  MB  an4 


OFFICE  OF  PCR90NIICL 
MANAOEMEXT 

Proposed  CxtoraieN  «ff  an  bTfonraAon 
CoOodion  9iibmtttid  «B  OMB  lor 


:  Office  of  Personnel 


ACnoN:  Notice. 


Non 
tototervsao. 


ir:  to  accordance  wtth^ 

Paperwoik  Reduction  Act  Of  1980,  tTltle 
44,  U.S.C.  diapter  35],  ids  notice 
announces  a  request  sifbmitted  to  OMB 
to  extend  a  dearance  fcr  collecting  data 
from  selected  Federal  agencies  for 
general  poipose  statistics.  On  an  annual 
basis,  srimy  and  wage  data  not 
otherwise  avaflabletothe  Office  of 
Personnel  Management  are  cdfiected 
using  OfM  Forms  1079-A  andlOTB-B,  or 
automated  means.  lUi  report  Is 
completed  bj  ten  agencies,  and  tdces 
approximate^  12  lionrs  to  complete,  for 
a  total  bovden  of  120  btrars.l%e  data  axe 
used  by  the  Office  of  Personnel 
Management  to  oalcuhtte  the  Federal 
pay  line  and  to  manage  pay  pdHcy  and 
spedfll  TetoprograHB.I'or  copies  of  this 
clearance  pedc^e,  call  Grace  Butler  on 
(202)  632^889. 

oazK  ^irr-""**  an  tMs  date  neUnrtiaa 
should  be  xeeeivad  onorhaface 
September  S.lfl8B. 


/  Vol  S4.  Ma  m  /  Monday.  Awt  2L  t—  /  i^h^H^ 


C  SoneM  lYtawecthy.  nvsacy 
OaaMnce  Offioec  U.&  Office  of 

Pmoniel  llaaogemeot.  ISQO  E  Street 
NW..  Room  Btsot  Wasbiialon.  00 
20415  —™^P«,  Inl- 

and 
Joserfi  Ladcey,  bifbnnation  Desk 
Officer,  OBice  oflnfennetion  and 
R^atory  AffMre.  New  Execntive 
C^ce  Building.  Room  300Z,  Office  of 
Management  and  Budget.  Washinsteo. 
DC  20503  ~-HeH«*. 


Stephen  PerioS;(aq 


Director.  Office  ofPrnonMlManagaaML 
[PR  Doe.  ai-1SBT2  FOad  8-t8-as  848  amj 


POSTAL  RATE  COMMISSION 
[OociMtNei 


m 


Randall  T.  Matke  (20^  632-6022. 

ConatSBoe  B.  Newman, 

Dmctor,  U.S.  Office  ofPeraamel 
Management 

[FR  Doc.  80-18871  FUad  8-18-88;  8b«S  aal 
BNoancooei 


SubariltadioOMBtor 

AQOicv:  Office  of  I^reonnd 

Management 

Acnow  Notice. 


*UM*tMiv:  to  accordance  with  tin 
Paperwork  Reduction  Act  of  I98a  (title 
44,  U.S.  Code,  diapter  85),  tide  notice 
f°"o™ce8  tile  proposed  extension  of  a 
form  which  coOecte  tolbimation  from 
tile  publia  Optional  Form  SOa 
(>ialification8  Analysis  and  Appraisal 
of  Camfidates  for  Snpervisory  Poeitiont. 
is  completed  by  fhe  emphiyers  and/or 
°°'!!?'''®^  °'  applicantUor  enpervisoiy 
positions  timraghont  (be  FMeral 
Government  The  qnelification  etandard 
for  supervisoiy  positions  to  General 
Schedule  oocopatfoae  (GS-lf  and 
below)  contained  to  tiie  Qualffication 
Standarde  Handbook,  reoonmendb  the 
use  of  tills  form  to  todUtate  die 
coUactton  of  iafbnutfon  osed  to 
evahiating  snpeivteocy  oendidetee. 
Approximately  400  fonne  ara  conqrieted 
annually  and  reqoira  about  IS  mbmtes 
to  cosaptete  for  a  pdrfic  barden  of  100 
houre.  For  oopiee  of  tbe  propoeal.  can 
Lany  Dembroee  on  (SB)  m-OUe. 
l»aTi:  Comraente  on  tide  extension 
should  be  received  on  or  before 
SeptenA)er5,ig89. 

Send  or  deliver  commente 


to- 

C  Ronald  T^newortiiy.  Agency 
Clearance  Officer,  U.S.  Office  of 

Persomiel  Management  1900  B  Street 
NW.,  Room  9410,  Washington.  DC 
20415  ° 

and 
Joseph  Ladwy,  OVMDeek  Officer, 
Oince  of  Infanuflon  end  r 


Undar39UL8.C.404<bXS) 

b8uedAagBatl5,19ao. 

Before  Conmiisaionets:  Heniy  R.  Folsom. 
I2S!:$*«^jiaii;  John  W.  Gnitaher  WJl 
"lYey"  LeBiMK,  ID;  i%tti  Bin  TVaoa. 
In  the  Matter  of  HoxeyviUrAa^ 
(Pauline  Ruark.  et  aL,  Petitionata) 

Docket  Number  Aa9-12 
Name  of  Affected  Post  Office: 
Hoxeyvflle.  hficbigan  40041 
Name(8}  of  Petitioner(8}:  RauUBe  Raaric 

and  others 
Type  of  Deteimtoation:  Closing 
Date  of  FlUng  of  Appeal  FlapeiK  Ai«uat 

/,  1989 
Categories  of  Issues  Apparenfly  Raiaed: 
1.  Effect  on  postal  services  [39  U.S.C 
404(b)(2)(C]]2.E£Fectondie 
community  (39  U.S.C  404(b)(2)(A)J 
Other  legal  issnes  may  be  (fisdosed 
by  tile  record  when  It  is  filed;  or, 
conversely,  tiie  detemtoatton  made  by 
tile  Postal  Service  may  be  found  to 
dispose  of  one  or  more  of  tbeee  issuee. 

In  tiie  toteraetof  expedittaa.  to  tight  of 
tiie  12»4ley  dedeioa  ecbednle  [aeu.8£. 
404(b)(5]],  tiie  CoBuniBskm  neerves  tiie 
right  to  leqaeet  of  Ibe  AMtal  Servioe 
memoranda  of  tow  on  any  appropriate 
issue.  If  laqoeeted.  each  mamonBda  wiU 
be  due  ae  days  from  fte  ieeuenoe  of  Ibe 
request;  a  oopy  ahaU  be  eerved  oa  the 
petitioner,  to  a  brief  or  motiea  to 

dismiss  or  affirm,  tiie  Footel  Servfce  may 
incoiporate  by  reference  any  each 
toemocanda  previonsly  filed. 

The  Coaanisaion  orders: 

( A)  The  record  to  this  ^peal  eball  be 
filed  on  or  before  Aagnet  22,  UBO. 

(B)  Ibe  Secretaiy  abaU  pobiiah  tide 
Notice  and  Order  and  Ptooedarri 
Schedutototber  ' 


Septeniber  11.  Hm,    i  uumni^ 
Pvtfdput  Stataoeot  arUari  UeT 
[see  80  CFR  SKn.lia(a1  and  fbn 

OctobertMOO   fOstelServica 
Answering  Brief  faoe  80  GVR 
3001.118(c9] 

October  17,  lOSO-fetitioneir  Kqily  . 
Mef  should  Petitioners  «*<K>ee  to  flk 
onelaee  99  CFR  8001.11S(dn 

October  24,  l9B»-DeBdltoe  for  nottans 
by  any  party  requestii^  onl 
argument  The  Commlsstoa  win 
scheode  oral  aigumeni  only  wban  it 
^  a  neceesaiy  additioB  to  tbe  mUton 
filings  {see  ao  CFR  agouiB] 

December  S.  1089-E]qiiration  of  120- 
day  decisional  Th^^faig  igam  aa  imi? 

«4(b)(5)J  *^        •*** 

[FR  Ooc.  a»>ie8U  FUad  8-18-88;  848  ^ 


Usibigand 

Sloe 

Fviii 


Washington.  DC  20503 


OBd 


Bythel 
Chailaa  L  dapp 

August  7,  l9ee-FUtog  cfPetition 

August  IS.  loeo-Notice  end  order  of 
Filing  of  Appeal 

Septeniber  1.  MOO-Uet  dey  of  fibn  of 
petitions  to  taAerrane  |se?80  cm 
3001.111(b)] 


August  14,  uaa 
TTie  American  Stock  i  __,,^ 

("Exdiange")  has  filed  en  flfpbcattoa 
wiUi  tiie  Securities  and  Exdiange 
Commisrion  ("CoaMiiesion**)  |—rnint 
to  section  I2(dj  of  tiie  Seomitiae 
Rxcbai^e  Act  of  1804  and  Rale  lada- 
2(c]  prooulgeted  tberaaadsr  to  eMke  tile 
above  vedfied  seouity  froai  listti«  and 
registration  thereon. 

The  reasons  alleged  for  eWki^  lUe 
security  from  listing  and  registratifln 
todude  tiie  following 

The  delisting  polides  of  tiie  Exch^ge 
provide,  among  otiier  thi^gf,  that 
consideration  may  be  given  to  the 
suspension  or  removal  of  any  securities 
when  die  financial  condition  and/or 
operating  resulte  of  tiie  issuer  qipear  to 
be  unsetisfoctory  or  if  the  aggregete 
market  value  of  the  security  bv  hnciie 
so  reduced  as  to  make  furtiier  dealings 
on  dM  BKchaage  inadvteoble  er  ff  te 
issuer  bae  Bold  or  olbenriee  dhpaeed  of 

ceased  to  be  aa  operatii^  oaa^aay  or  ff 
the  ieeoer  baa  faiM  to  00^^  with  ite 

listing  agreemente  witii  tiie  Exchange. 

to  applying  tiiese  policies,  tiw 
Rxdiange  gives  consideration  to 
delisting  tin  secatlties  of  a  cenany  to 

tiie  event  tiiat  it  has  stocfcfaoldai^  aq^tr 
of  leee  than  fSAJOAn  If  encb  coaHMny 
has  snstatoed  foeses  from  coBtfaiditg 
operations  and/or  net  loeeee  to  two  of   • 


I 
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its  three  most  racent  fiscal  yean  or  If  it 
has  sustained  losses  which  are 
substantial  in  relation  to  its  overall 
operations  or  its  existing  financial 
resources,  or  its  financial  condition  has 
become  so  impaired  that  it  appears 
questionable,  in  the  opinion  of  the 
Ej&hange,  as  to  whether  such  conqnuiy 
wUl  be  able  to  continue  operations  and/ 
or  meet  its  obligations  as  they  mature. 

Additionally,  the  Exchange  gives 
consideration  to  the  removal  of  a 
common  stock  issue  if  ttie  aggregate 
market  value  of  shares  publicly  held  is 
less  than  tl/XXMlQO. 

The  Depositary  Units  of  De  Laurentis 
nim  Partners  LP.  (the  Tartnerahlp")  do 
not  qualify  for  continued  listing  under 
these  policies  for  the  following  reasons: 

The.  Company  has  incurred  net  losses 
since  organization  in  November  1968  as 
IbUows:  1987.  $18,458,000;  and  1968. 

14.4664)00. 

In  a  report  dated  ^>ril  13. 1968  on  the 

Partnership's  1967  financial  statements, 
the  Partnership's  indqiendent 
accountants  note  the  Partnership's  1967 
net  loss  and,  after  discussing  other 
material  flnf"^"*  uncertalnBes, 
question  the  Partnership's  ability  to 
continue  in  business. 

The  Partnership's  latest  Form  10-Q 
also  (foe  As  nine  months  ended 
September  90, 1988)  discloses  that,  due 
to  a  lack  of  funds,  the  Partnership  has 
discontinued  its  principal  business  in 
that  it  has  stopped  investing  in  motion 
pictures. 

The  Commission,  having  considered 
the  facts  stated  in  die  application  and 
having  due  regard  for  the  public  interest 
and  protection  of  investors,  orders  that 
said  application  be.  and  it  hereby  is. 
granted,  effective  at  the  opening  of 
business  on  August  15, 1980. 

For  the  Commission,  by  dw  Division  of 
Maifcst  Regulation,  porsusnt  to  delegated 
sutbority. 
loMtfasBCKata. 
Secretary. 
(FR  Doc.  89-18546  FOsd  S-lS-Sft  8:45  am] 


[Pie  Now  1-70171 


Exchange  Act  of  1934  and  Rule  12d2- 
2(c)  promidgated  thereunder  to  strike  the 
above  specified  securities  from  listing 
and  registration  thereon. 

The  reasons  alleged  for  striking  these 
securities  from  listing  and  registration 
include  die  following: 

The  Company  has  eatered  into 
Chapter  7  of  the  United  States 
Bankruptcy  Code  whidh  calls  for 
complete  liquidation.  Trading  was 
suspended  at  1:40  p.m.  on  July  28, 1989. 

llie  Commission,  having  considered 
the  facts  stated  in  die  application  and 
having  due  regard  for  the  public  Interest 
and  protection  of  investors,  orders  that 
said  ap^catlon  be,  aad  it  hereby  is, 
granted,  effective  at  the  opening  of 
business  on  August  14. 1989. 

For  the  CommiMion,  fay  tlie  Division  of 
Market  Regulation,  porssant  to  delegated 
autlwrity. 
jaaatfaan  G.  Kata, 
Secretary, 
[FR  Doc.  8&-19609  Filed  1-18-80;  8:45  am] 


AODNCSS:  Persons  interested  in  applying 
should  write  to  CommandSnt  (G-MTH- 
1).  US.  Coast  Guard,  2100  Second  St. 
SW.,  Washington,  DC  20593-0001. 

PM  FURTMEII INFOKMATIOM  CONTACT: 
Mrs.  Dawn  Anderson  or  Commander 
Ronald  Tanner,  at  the  above  mailing 
address,  or  telephone  (202|)  267-1217. 

Dated:  August  11, 1880. 

IJ).SI|MS, 

Chief,  Office  of  Marine  Safety.  Security  and 

Environmental  Protection. 

[FR  Doc.  80-19545  Ned  8-18*88;  8:45  am] 


QrwiUnQ  AppicsHon  to  SIrNw  Fram 
LMing  and  Rogiolrallon;  Tlw  Boolon 
Stock  EnhMigo,  Inc.  (Huluol  (M  of 
AiMriea,  bie^  Common  Stock,  110  Par 
VahM) 

August  11, 1880. 

The  Boston  Stock  Exchan^  In& 
("Bxdiangel  has  filed  an  application 
wldi  die  Securities  and  Exchange 
Commission  ("Commission")  pursuant 
to  section  12(d)  of  die  Securities 


DEPARTMENT  OF  TRANSPORTATION 
CoMtOuard 

[COO  89-0831 

Chanilcal  Tranaportation  Advlaory 
Commlttaa;  Raquoal  for  AppOcationa 

AOINCV:  Coast  Guard,  DOT. 

action;  Request  for  applications. 

aUMMARV:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Chemlcied 
Transportation  Advisory  Committee 
(CTAC).  The  objectives  and  mission  of 
the  Committee  are  to  provide  advice  and 
consultation  to  the  Office  of  Marine 
Safety,  Security  and  Environmental 
Protection  with  respect  to  water 
transportation  of  hasardous  materials  in 
bulk.  Members  of  tht  Committee  serve 
without  con^iensation  from  the  Federal 
Government 

Applications  will  be  considered  for 
nine  expiring  terms  and  any  other 
existing  vacancies.  To  achieve  the 
balance  of  memberslilp  required  by  the 
Federal  Advisory  Committee  Act,  the 
Coast  Guard  is  espodally  interested  in 
applications  from  minorities  and 
women. 

The  Committee  usually  meets  at  least 
once  a  year  in  Washington.  DC.  with 
subcommittee  meetings  for  specific 
problems  on  an  as-iequlred  basis. 
DATB:  Requests  for  applications  should 
be  received  no  latet  than  December  1. 
1989. 


Fedaral  Aviation  Admbriatratlon 

Radio  Technical  Commiaalon  for 
Aaronautica  (RTCA)(Spacial 
Commlttaa  16»-Uaar  Rfqidramanta 
for  Futura  Airport  and  TOrmbial  Araa 
Communication,  Navloaion,  and 
SurvaWanca  Syatama;  Mooting 

Pursuant  to  section  10(a)(2)  of  die 
Federal  Advisory  Committee  Act  (Pub. 
L  92-483;  5  U.S.C  App.  I],  notice  is 
hereby  given  for  the  fourth  meeting  oi 
RTCA  Special  Committee  166  on  User 
Requirements  for  Future  Airport  and 
Terminal  Area  Communication, 
Navigation,  and  Surveillsnce  Systems  to 
be  held  September  14-I5b  1968,  fai  die 
RTCA  Conference  Room,  One 
McPherson  Square,  1426  K  Street,  NW.. 
Suite  500,  Washington,  DC  20005. 
commencing  at  9:30  a  jn. 

The  agenda  for  diis  meeting  is  as 
follows:  (1)  Chairman's  aemaiks;  (2) 
approval  of  die  dilrd  meeting's  minutes, 
RTCA  Paper  No.  273-89/SCie6-24;  (3) 
review  of  Revised  Terms  of  Reference 
for  SC-ieO;  (4)  Woridng  Group  Activities. 
Reports  on  Operations  Working  Group, 
Technology  Working  Group,  and 
Transition  and  Economics  Woridng 
Group;  (5)  review  of  action  items  from 
June  Committee  Meeting:  (6)  briefing  on 
FAA  Advanced  Aviation  System;  (7) 
review  and  approval  of  Revised 
Committee  Report  Oudine;  (8)  odier 
business:  and  (9)  date  atid  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
Widi  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  die  meetibg.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPharson  Square, 
1425  K  Street.  NW..  Suite  500. 
Washington.  DC  20006;;(202)  662-0266. 
Any  member  of  die  puWe  may  present  a 
written  statement  to.ttia  committee  at 
anytime. 


Issued  in  W< 
1880. 

GMttu^tLMdi^yn, 

Designated  Officer. 

[FR  Doc  80-10580  FUed  8-18-80;  8:48  am] 
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Offtea  of  Thrift  SuparvWon 
[OTS-O8001:lto.8»-1] 

Statamantofi 

•nd  Dalagatloiiaof  Auttwrtty' 

Dste  August  9,  UBO. 

AOfNCv:  Office  of  Unift  Sopervisioo. 
Treasuiy. 

action:  Statement  of  OrgHdzation. 
Functions,  and  Deiegattona  of  Aolhortty. 


Financial  Institutions  Refonn^  Bacoveiy 
and  Eaforoemant  Act  of  1960 
("FIRREA'l.  IH*.  L  No.  101-73. 108  Stat 
183,  signed  into  law  on  August  9,  IfiBB, 
established  die  Office  of  Tluift 
Supervision  (*T)flIce").  headed  by  a 
Erector,  as  an  office  widiln  the 
Department  of  die  Treasury,  ^active 
AugBstO,  1988.  The  Office  wffl  perftann 
mose  functions  fomerly  perforated  by 
die  Federal  Home  Loan  Bank  Board 
C^Bank  Board")  in  its  own  fi^  oirf  M 
operating  head  of  die  Federal  ffiona 
Loan  Bank  System  ("Bai^  System"!  mai 
die  Federal  Savings  and  i^w  inriraf  w 
Coiporation  ("FSUC")  diat  have  been 
transferred  to  it  by  die  FDOtEA.  Hiese 
functions  indude  the  diartering  of 
federal  savings  assodattona  and  die 
regulation  and  supervision  of  all  savings 
associations  and  savings  and  loan 
holding  companies.  See  FIRREA  Tide  H 
paragraph  (1)(4)  of  section  204,  amending 
section  3(q)  of  die  Federal  Deposit 
Insurance  Act;  Tide  m,  section  301, 
amending  subsections  3(a),  3(e),  4(a). 
5(a)  of  die  Home  Owner's  Loan  Act  of 
1933;  and  Tide  IV,  sections  401(f),  401(fl), 
401(h). 

Under  FIRREA  bodi  die  Bank  Board 
and  die  Office  will  exist  for  a  period  of 
60  days.  See  FIRREA  Tide  ffl,  amending 
section  3  of  die  Home  Loan  Owners' 
Loan  Act  of  1933,  and  Tide  IV,  section 
401.  During  diat  period,  however,  die 
Chairman  of  die  Bank  Board  is 
empowered  to  take  only  such  actions  as 
are  necessary  to  wind  up  die  affairs  of 
die  Bank  Board  and  die  FSLIC  S^ 
FIRREA  Tide  IV,  section  40L  At  die  end 

of  diat  period,  die  Bank  Board  will  be 
abolished.  Since  the  Director  vidU 
determine  the  final  oiganlzational 
structure  of  the  Office  dioing  diis  60  d«y 
period,  die  description  of  the  Office 
I>rovided  in  this  stat«nent  is  intnia  in 


-=rr^^^'^  at  a  kter^fa. 

InetxBiceiffTlirfftSiqKrviiion 
headqaatters  are  located  at  1700  G 
Street,  NW^  WasU^ton.  DC  2QB52. 
HiOBa  aBZ-006reaoa  Hm  Office  is 
directed  by  the  DnaclBc;  who  is 
appointed  by  the  I^esident  and 

confirmed  by  die  Senate,  kr  a  tatm  of 
five  years  puiBuant  to  sactiaa  8  of  &e 
HOLA  as  amended  by  the  FOME/L  The 

Director  is  dM  chief  {sdaral  Mgalatoiy 
officer  for  oU  aavings  associirtkias.  Tbe 
Director  has  ovendTraspaasibflity  for 
die  development.  axacadoB.  aad  mvtew 
of  all  Office  programs  and  faoetlaas. 
The  Director  is  ^ttisted  \n  ^  fhiloiriiM 

officials  «^  per&na  saoB  dattas  as  tlie 
Ilirector  may  i»esoitt)a: 


P.O. 

Dallas/Ft  Warth.n:^ 
Telephoae:  214-541-8800 

Topeka  District  Offica 

2Towiisit«nasa 

aoOBastaittbeet 

TeleplMiM:  013-289-0807 
San  Fhmdsoo  District  OfBos 
iMoatgaaienr  Street 
Pacific  Telasls  -"tilg  g^is  iflo 
San  Fhudsoo.  CaUilMnia  OIIOI 
Teleplioiw:  415-808-1000 
Seattle  District  OfBes 

1501 4(h  Avenue,  tOttiFkiar 
Seattl*^"   ■ 


Effective  August  9, 1989,  die  Office 


canceled. 


RalaUansand* 
Senior  Depoty  I 
(Policy) 

Senior  OqMty  Oinctsrte&Mnkiaa 
(OperaUaiu) 

Senior  Deputy  IXrector  br  1 
General  Counsal 
Chief  Econeniist 

The  Office  has  die  bflowiag  District 
offices,  each  under  an  nBy^g]  ^^ 

reports  to  the  Senior  Depu^  Oinctflr  for 
Supervision  (Operations),  at  Oe 
foUowiag  locationa: 

Boston  Distriot  Ofioe 

One  RhdcU  Osirtar.  10th  Root 

Boston,  MaesackessHs  02111 

Telephone:  617-542-blSO 

New  Yodc  Oidriet  OfBoa 

One  Worid  lYada  Center,  Floor  108 

New  Yortt.  New  Yoik  100C8 

Telephone:  212-012-4800 

Pittsburg  District  OfBoe 

One  Riverfront  Center 

Twenty  Stanwix  Street 

Pfttsbiugh,  Pennsylvania  15222-4803 

Telephone:  412-288-3400 

Atlanta  District  Office 

1475  Peachtree  Street  N£. 

Atlanta.  Georgia  30300 

Telephone:  404-888-8000 

Cincinnati  District  Office 

2000  Alrium  TWO 

221 E.  4th  Street 

Cincinnati,  Oiuo  45202 

Telephone:  513-852-7500 

Indianapolis  District  Office 

1350  Merchants  Piaza,  South  Tower 

115  West  Washington  Street 

Indianapolis.  Indiana  40204 

Telephone:  317-881-0130 

Chicago  District  Office 

111  Bast  Wacker  Drive,  Suite  800 

Chicago,  Illinois  80801 

Telei^one:  312-565-5700 

Des  Moines  District  Office 

807  Walnut  Street 

Des  Moines,  Iowa  50800 

Telepbene:  815-843-4211 

Dallas/Pt  Worth  District  OfBoe 
800  E.  John  Caipatar  Flreawey 


FIRREA.  ainlas,      . 

resoluttoos  fiMladtai  deli«rti 
agreements,  oaatracto,  orders. 


proceedings,  legal  aoHens.  fanDBl 


and  die  FSUC 


orthePaderalHooshm 

which  were  in  Ibioe  an 

day  pifer  to  enaotawat  arUHREA, 


oa^w 


Office,  imtil  such  timet , 

oanoeled.orrBpoaladbyftaOlllBa.  Ae 
FnREA.Tiae  n.  aecttoB  gR.  aneadlag 
s*sactioa  8(e)  of  fceffaiaeOw— • 
Loan  Act  of  1933.  and  Tide  IV,  < 
4M(ft  4Bl<rt.  401(h).  Dae  lo  < 
statatsiy  aatihority  wMdi  iH.w . 
from  the  enactment  of  FIRREA 
references  to  Tide  IV  of  die  Nafional 
Housing  Act  end  the  Federal  Home  Loan 
Bank  Act  widiin  diese  rules,  regulations, 
resolutions,  agreements,  contracts, 
orders,  and  determinations  will  become  ■ 
references  to  die  Home  Owners'  Loui 
Act  as  amended,  or  die  Federal  Deposit 
Insurance  Act  as  amended,  aa  dictated 
by  the  context 

The  regulations  for  die  Office  will 
appear  hi  12  CFR  Chapter  V,  i^iidi 
fonnerly  contained  the  rq^tions  of  the 
Bank  Board.  The  Office  wUl  shortly 
publish  in  die  Federal  Ragistar  its  initial 
body  of  regulations.  These  regulations 
will  be  essentially  those  (rf  die  former 
Bank  Board  in  its  own  ri^t  and  as 
operating  head  of  the  Bank  System  and 
die  FSUC  widi  such  technical  and 
nomenclature  changes  as  are  made 
necessary  by  die  FIRREA  ■ 

Addithnal  docBBMnts  will  be 
publiahsd  setting  fordi  die  dispcaitiaa  of 
die  fonner  Bank  Board.  FSUC,  aadfiank 
System  legulatioBs  thataia  hab^ 

transbfrsd  to  etdiar  die  FadanlOaposit 
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Insunnce  Corporation  or  the  Federal 

Houfing  Finance  Board  pursuant  to  the 

FIRREA. 

M-DuufWaD. 

Dinctor,  Office  of  Thrift  SupuvUion. 

[FR  Doa  89-19717  Filed  B-18-89;  8:45  am] 


UNITED  STATES  INFORMATION 
AGENCY 


In  Support  Of 
Educallomi  Md  Cultural 


Qranis 
Profit 

li 

ACnVnlM 

The  United  State*  Information  Agency 
(USIA)  announces  a  program  of 
selective  assistance  and  limited  grant 
support  to  non-profit  activities  of  United 
States  institutions  and  organizations  in 
the  Private  Sector.  The  program  is 
designed  to  increase  mutual 
understanding  between  the  people  of  the 
U.S.  and  other  counties  and  to 
strengthen  die  ties  which  unite  our 
sodedes.  The  infnmatton  collection 
involved  in  this  solicitation  is  covered 
by  0MB  Clearance  Number  3116-0175, 
entided  "A  (kants  Program  for  Private. 
Non-Profit  Organiiations  hi  Support  of 
Intemati(»al  Educational  and  Cidtural 
Activities,"  aimounced  in  the  Federal 
Reglstaclune3,19e7. 

Private  sector  organizations  interested 
in  working  cooperatively  with  USIA  on 
tiie  following  concept  an  encouraged  to 
so  indicate: 

EttvinamuOai  Pmlectim  and  Coopmatimu 
A  Dialogue  with  Central  Bumpean  Offidala: 


The  OfBce  of  Private  SeOtor  Programs  will 
auist  in  supporting  a  fovteen-day  study  tour 
for  a  delegation  of  ten  Central  European 
environmental  ofBcials.  The  program  will 
focus  on  the  woA.  of  the  private  and  public 
sectors  in  the  U^  in  dealing  vrith  air  and 
water  pollution  problems.  It  will  include 
travel  to  Washington.  DC  for  a  discussion  of 
these  issues  from  a  national  perspective  as 
well  as  to  cities  which  have  coped  with  these 
problems. 

USIA  is  most  interested  in  woiking 
with  organizations  that  show  promise 
for  innovative  and  cost-effective 
programming;  and  with  organizations 
diat  have  potential  for  obtaining  private- 
sector  funding  in  additional  to  USIA 
support  Organizatioas  must  have  the 
substantive  expertise  and  logistical 
capability  needed  to  successfully 
develop  and  conduct  the  above  project 
and  should  also  demonstrate  a  potential 
for  designing  programs  which  will  have 
a  lasting  impact  on  their  participtmts. 

Interested  organizations  should 
submit  a  request  for  complete 
application  materials  mariced  "Eastern 
European  Environmantal  Officials' 
Project"— postmarked  no  later  than 
thirty  days  from  the  date  of  this  notice- 
to  die  address  listed  below.  The  Office 
of  Private  Sector  Programs  will  then 
forward  a  set  of  materials  which 
contains  proposal  guidelines.  This 
announcement  is  not  a  solicitation  for 
proposals.  It  requests  letters  of  interest 
firom  potential  grantee  institutions. 
Information  on  the  proposal  submission 
deadline  will  be  forwarded  with  the 
application  materiab. 

Office  of  Private  Sector  Programs. 
Bureau  of  Educational  and  Cultural 


Affaire.  (ATTN:  InitiativePrograms). 
United  States  Information  Agency.  301 
4tii  Street.  SW..  Washington.  DC  20547. 
Attn:  M.  Feldman. 

Dated:  August  9, 1989. 
SteiAen  |.  Sdiwarts. 
Director,  Office  of  Private  Sector  Programs. 
[FR  Doc.  89-19624  FUed  8-18-89;  8:45  am] 
iRXSn  COM  SS»«1-II 


Book  and  Library  Book  and  Library 
Advlaory  CommitlM;  Mooting 

The  United  States  Information  Agency 
announces  an  open  meeting  of  the  Book 
and  Library  Advisory  Coounittee  on 
September  19. 1989,  lOKX)  a  jn.-4-.30  p  jn. 
in  room  800,  USIA  Headf  uartera,  301 
Fourtii  St,  SW.,  Washington.  DC. 

The  Agenda  will  include  a  briefing  for 
the  committee  members  on  book  and 
library  programs  by  officials  of  USIA's 
Bureau  of  Educational  and  Cultural 
Affaire.  The  emphasis  will  be  on  how 
the  Committee  membere  can  best  assist 
USIA  Committee  Chairman,  S.  William 
Pattis  plans  to  appoint  subcommittees  to 
help  USIA  widi  its  book  programs. 

For  additional  information  call  Louise 
G.  Wheeler  or  Patricia  Gribben  at  485- 


Copies  of  minutes  can  be  obtained  by 
calling  485-6889. 

Dated:  August  11, 1969. 
Douglas  Wertman, 
Committee  Management  Officer- 
[FR  Doc.  89-19625  Filed  6-18-89;  8:45  am] 
iajjNQ  COM  sae^Mi 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  piMished 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.a  552b(e)(3). 


FEDERAL  OEPOtrriNSUIIANCC 
CORPORATKM 

Agency  Meeting 

^^  Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  tiiat 
at  2«5  p,m.  on  Tuesday,  August  15, 1989, 
the  Board  of  Directora  of  die  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  Mattere 
relating  to  die  Coiporation's  assistance 
agreements  with  insured  banks;  (2) 
matters  relating  to  Ae  possible  failure  of 
certain  insured  banks;  (3)  mattera 
relating  to  die  Corporation's  corporate 
activities;  and  (4)  pereonnel  mattere. 

In  calling  Uie  meeting,  tiie  Board 
determined,  on  motion  of  Director  C.C. 
Hope.  Jr.  (Appointive),  second  by  Mr. 
Darrell  W.  Dochow,  acting  in  die  place 
and  stead  of  Director  M.  Danny  Wall 
(Director  of  Uie  Office  of  TTirift 
Supervision),  concurred  in  by  Chairman 
L  William  Seidman  and  Director  Robert 
L.  Cleric  (Comptroller  of  tiie  Currency), 
that  Corporation  business  required  its 
consideration  of  die  matten  on  less  tiian 
seven  days'  notice  to  die  public;  diet  no 
earlier  notice  of  the  meeting  was 
practicable;  diet  die  public  interest  did 
not  require  consideration  of  die  mattere 
in  a  meeting  open  to  public  observation; 
and  that  the  matten  could  be 
considered  in  a  closed  meeting  by 
autiiority  of  subsections  (c)(2),  (c)(4). 

!1!2^?^W''^f^«^«*J'  f'=)W(A)(U):  and 
(c)(9)(B)  of  die  "Government  in  tiie 
Sunshtae  Act"  (5  U.S.C  552b(c)(2).  (c)(4), 
c  ;Mc)(8),  (c)(9)(A)(i).  (c)(9)(A)(ii).  ^d 
(c)(9)(B)). 

The  meeting  was  held  in  die  Board 
Room  of  die  FDIC  Building  located  at 
550-17U1  Street  NW..  Washington.  DC. 

Dated-  August  16, 1969. 
Federal  IDeposit  Inaivance  Corporation. 
Robert  E.  Fddmaa. 
Deputy  Executive  Secretary. 
[FR  Doc.  89-19700  FUed  8-17.«:  10:48  am] 
BNJJNQ  COOC  S7144Hi 


following  a  recess  at  die  conclusion  of 
the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
entrance  between  20th  and  2l8t  Streets. 
NW.,  Washington.  DC  20551. 
OTATua:  Closed. 
MATTEM  TO  Bi  CONaiDDKD: . 

1.  Federal  Reserve  Bank  and  Branch  director 

appobitments. 

2.  Personnel  actions  (appoinbnents, 

promotions,  assignments,  reassignmentt, 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PEmON  TOR  MORE 

intormation:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207.  beginning 
at  approximately  5  pjn.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated  August  17, 1969. 
JennifiBr  J.  Johnsan, 
Associate  Secretary  of  the  Boatxi. 
[FR  Doc  89-19680  Filed  8-17-89;  10:18  am] 
SUMO  oooe  etie^vM 


nOERAL  REEERVE  aVETEM  BOARD  OF 

QOVERNORa 

TWSE  AND  DATE:  Approximately  11«) 

a  jn.,  Thureday,  August  24, 1988, 


nOERAL  REEBRVE  aVBTEM  BOARD  OF 
OOVERNORB 

TIME  AND  DATE:  lOKJO  a.m.,  Thureday, 

August  24, 1989. 

FLACE:  Maniner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

enhance  between  20di  and  2l8t  Streets, 

NW.,  Washingon.  DC  20551. 

aTATua:Open. 

MATTERE  TO  BE  CONEWERBD: 

1.  Proposed  amendment  to  Regulation  Y 

(Bank  Holding  Companies  and  Change  in 
Bank  Control)  regarding  acquisition  of 
savings  associations  by  bank  holding 
companies,  in  accordance  with 
provisions  of  the  Rnandal  Institutions 
Reform,  Recovery  and  Enforcement  Act 
of  1988.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0614) 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Nolfc  This  meeting  wiU  be  recorded  for  the 
benefit  of  those  unable  to  attend  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to;  Freedom  of" 
Information  Office.  Board  of  Govemon  of  the 
Federal  Reserve  System.  Washington,  DC 
20551. 


Fodaial 
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CONTACT  FBiaON  FOR  L 

MFORSUTION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  die  Board:  (202)  452-3204. 

Dated  August  17, 1969. 
lennifarl.  Johnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc  89-19686  FUed  8-17-89;  8:45  am] 
souNQ  cooe  St1»«V« 


UWTED  STATSa  F08TAL  8ERVICE  BOARD 
OF  OOVERNORB 

Vote  To  Close  Meeting 

At  its  meeting  on  August  14, 1989.  die 
Board  of  Govemon  of  die  United  States 
Postal  Service  unanimously  voted  to 
close  to  public  observation  its  meeting 
scheduled  for  September  11, 1988,  in 
Washington  DC  The  meeting  will 
concern:  (1)  Consideration  of  die  Postal 
Rate  Commission  Recommended 
Decision  Upon  Reconsideration  hi 
Docket  No.  MC88-2,  Second-Glass 
Eligibility,  and  (2)  consideration  of  a 
conbact  award  for  outside  audit 
services. 

As  to  die  fint  item,  the  Board 
determined  that,  pureuant  to  section 
552b(c)(3)  of  Tide  5,  United  States  Code, 
and  section  7.3(c)  of  Tide  39,  Code  of 
Federal  Regulations,  the  meeting  is 
exempt  from  the  open  meeting 
requirements  of  die  Government  hi  die 
Sunshine  Act  (5  U.S.C.  552b(b)]  because 
it  is  likely  to  disclose  infonnation  hi 
connection  with  proceedings  under 
Chapter  36  of  Titie  39  (having  to  do  wiUi 
postal  rate  making,  classification,  and 
changes  in  postal  services),  which  is 
specifically  exempted  from  disclosure 
by  section  410(c)(4)  of  Tide  39,  United 
States  Code.  The  Board  also  determined 
diet  pureuant  to  section  552b(c)(10)  of 
Tide  5,  United  States  Code,  and  section 
7.3(j)  of  Tide  39.  Code  of  Federal 
Regulations,  the  discussion  is  exempt 
because  it  is  likely  to  specifically 
concern  the  participation  of  the  I\>stal 
Service  hi  a  dvil  action  or  proceedhig 
involving  a  determination  on  the  record 
after  opportunity  for  a  hearing. 

As  to  the  second  item,  the  Board 
determined  that  pureuant  to  section 
552b(c)(9)(B)  of  Tide  5.  United  States 
Code,  and  section  7.3(1)  of  Titie  3a  Code 
of  Federal  Regulations,  discussion  of 
this  matter  is  exempt  from  the  open 
meeting  requirement  of  the  Government 
hi  tiie  SunsUne  Act.  (5  U.S,G  552b(b)J. 
because  it  is  likely  to  disclose 
information,  the  premature  disclosure  of 
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f^ch  would  likely  significantfy 
frustrate  the  implementation  of  a 
proposed  procurement  action. 

In  accordance  wiUi  section  S52b(fXl) 
of  Title  5.  United  States  Code,  and 
section  7J(a)  of  Title  39,  Code  of 
Federal  R^iilationa,  the  Genoal 
Counsel  of  the  United  States  Postal 
Service  has  certified  that  in  his  c^iinioa 
the  meeting  may  properly  be  closed  to 
public  observation  pursuant  to  section 
552b(c)(3),  (9)(B),  and  (10)  of  Title  5, 
United  States  Code,  and  section  7.8  (c), 
(i).  Q)  of  Tide  39.  Code  of  Federal 
Regulations. 

Requests  for  information  about  die 
meeting  riioald  be  addressed  to  the 
Secretary  for  the  Board,  David  F.  Harris, 
at  (202)  2efr-4800. 
David  F.Hanis. 
Secntary. 
[PR  Dog.  80-19748  FUod  8-17-89;  1:33  pm] 


RttOUinON  TRUST  OOHPORATMN 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  3:33  p.m.  on  Tuesday,  August  15, 1989. 
the  Boud  of  Directots  of  the  Resolution 
Trust  Corporation  met  in  closed  session 
to  consid^  (1)  matters  regarding  the 
Corporation's  coiporate  activities;  and 
(2)  mattera  relating  to  ttie  resolution  of 
certain  depository  Institutions  placed  in 
conversatorahip  under  the  joint 
regulatory  overaight  program. 

In  calling  die  meting,  die  Board 
determined,  on  motion  of  Director  CC. 
Hope.  Jr.  (Appointive),  seccmded  by 
Director  Raberi  L  Oarke  (Comptroller 
of  the  Currency),  concurred  in  by 
Chairman  L  WUHam  Seidman.  and  Mr. 
Darren  W.  Dodiow.  acting  to  die  place 
and  stead  of  Director  M.  Danny  Wall 
(Director  of  the  Office  of  Thrift 
Supervision),  ttiat  Ooiporation  business 


requked  its  oonsideratton  of  the  matten 
on  less  than  seven  days*  notice  to  the 
public:  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
toterest  did  not  require  consideration  of 
the  matten  in  a  meeting  open  to  public 
observation:  and  diat  die  matten  could 
be  condda«d  in  a  closed  meeting  by 
audumty  of  subsections  (cH2).  (cK8). 
(c)(9MAMii),  and  (c)(9)(B|  of  die 
"Government  to  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

The  meeting  was  held  to  the  Board 
Room  on  the  sixdi  floor  of  the  FDIC 
Building  located  at  55(>-17di  Street 
N.W..  Washington  DC  ; 

Dated  August  18, 1988. 
Resolution  Trast  Coiporatloa. 
Robert  E.  Feldman, 
AcUng  Executive  Secretary. 
[FR  Doa  88-19761  Filed  8-17-88;  8:45  am] 
BRXNta  COOC  •71^41^ 
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STATE  JUSTICE  mSTITUTE 


QranlQulcMrw 


r.  State  Justice  Institute. 
ACnow:  Propoged  grant  guideline 

•UMMARV:  This  Guideline  sets  forth  the 
proposed  administrative,  programmatic, 
and  financial  requirements  attendant  to 
Fiscal  Year  1980  State  Justice  Institute 
grants,  cooperative  agreements,  and 
contracts. 

DATI:  The  Institute  invites  public 
comment  on  the  Guideline  until 
September  20, 1988. 

AOORCSt:  Comments  should  be  sent  to: 
State  Justice  Institute,  120  S.  Fairfax  St, 
Alexandria.  Va.  22314. 

KM  nmTMiii  MPomiATioN  contact: 
David  L  Tevelin,  Executive  Director,  or 
Richard  Van  Duizend,  Deputy  Director, 
at  the  above  addresf,  or  at  (703)  684- 
6100. 

■upniMorrAfiv  mformation:  Pursuant 
to  the  State  Justice  Institute  Act  of  1984, 
42  U.S.C  10701,  et  seq.,  as  amended,  the 
Institute  is  authorized  to  award  grants, 
cooperative  agreements,  and  contracts 
to  State  and  local  courts,  nonprofit 
organizations,  and  others  for  the 
purpose  of  improving  the  administration 
of  Justice  in  the  State  courts  of  the 
United  States.  Approximately  $10 
million  is  expected  to  be  available  for 
award  in  FY  1990. 

The  Guideline  published  for  comment 
below  establishes  the  Institute's  funding 
schedule,  priorities,  and  procedures  for 
FY  199a  As  in  previous  years,  the 
Guideline  seto  forth  "Special  Interest" 
categories  of  Institute  funding.  Several 
proposed  administrative  changes  are 
also  summarized  below. 

FY  1990  Funding  Schedule 

The  FY  1990  concept  paper  deadline  is 
November  30. 1989.  Papers  must  be 
postmarked  by  that  date.  The  Board  of 
Directors  will  meet  on  March  9-11, 1990 
to  invite  formal  applications  based  on 
the  most  promising  concept  papers. 
Applications  will  be  due  in  mid-May, 
and  awards  approved  by  the  Board  in 
mid-July. 

TUs  will  be  the  only  round  of  funding 
in  FY  1990.  The  FY  1991  funding  cycle  is 
expected  to  begin  with  submission  of 
concept  papers  in  late  November,  1990 
and  to  follow  the  same  general  schedule. 
However,  the  bistitute  will  consider 
proposals  submitted  after  the 
established  deadlines  if  the  Board 
determines  that  "time  factors  or  other 
critical  considerations"  Justify  waiving 
the  deadlines  or  concept  paper 
requirement  See  section  VI. 


Spedallnterest  Categories 

The  Board  psopoMs  to  reduce  die  21 
Special  Interest  cateeories  in  the  FY 
1980  Grant  Guideline  to  15.  Three  FY 
1989  Special  Interest  categories  are 
proposed  for  elimination:  "The  Impact  of 
User  Fees  on  Court  Revenues  and  the 
Access  to  Justice";  "The  Implications  of 
AIDS  for  the  Courts";  and  "Courthouse 
Security  and  Operation." 

Several  other  FY  1988  Special  Interest 
categories  have  been  consolidated  into 
new  FY  1990  categ<»ies.  The  FY  1980 
categories  entitled  "judicial  and  Court 
Personnel  Career  EtUiancement"  and 
Careers  in  the  Courts"  have  been 
combined  into  a  new  category  entitled 
"Career  Development  in  the  Courts." 
See  section  II.B.2.a.  The  FY  1989 
categories  entitled  "Enforcement  of 
Fines  and  Orders  To  Pay,"  "Improved 
Enforcement  and  Management  of 
Probation,"  and  "Review  and 
&iforcement  of  Continuing  Court 
Orders"  have  been  merged  into  a  new 
category,  "Enforcement  of  Court 
Orders."  See  section  II.B.2.J. 

In  addition,  the  FY  1989  Special 
Interest  category  on  jury  issues  has  been 
refocused  on  improving  the  use  of  Juries. 
Many  of  the  jury  system  management 
issues  inchidied  in  lest  year's  Guidfdiiie 
have  been  inchided  in  the  Special 
Interest  category  on  the  "Reduction  of 
Litigation  Expense  and  Delay."  See 
sections  II.B.2.  h.  and  i.  The  Special 
Interest  category  entitled  "Special 
Needs  of  the  Largest  Urban  Couits"  haa 
been  dropped  fi-om  the  list  of  Special 
Interest  categorieB.  but  retained  in  die 
Guideline  as  a  potential  "set-aside" 
category  in  the  same  manner  as  "fflngle 
Jnri^ction"  projects.  See  section  ILC2. 
One  new  Special  Interest  category  bee 
been  added:  "Improving  Communication 
and  Coordination  Between  Courts." 
Section  II.B.2.e. 

Two  other  Special  Interest  categories 
are  also  highlighted  for  comment  The 
"Education  and  Training  for  Judges  and 
Other  Key  Court  Rersonnel"  category 
(section  ILB.2.b.)  oontains  the  funding 
allocations  published  for  public 
comment  on  May  12, 1989,  as  part  of  die 
Institute's  Judicial  Education  Support 
Strategy.  54  FR  20^64.  The  allocatians 
remain  the  same  as  published,  bat  the 
language  has  been  revised  to  clarify  that 
the  allocations  are  not  "target"  amounts 
but  estimated  allocations,  depending  on 
the  voliune  and  qaality  of  proposals 
submitted  both  in  that  Special  Interest 
category  and  in  other  Guideline  areas 
and  categories.  The  Board  also  widies 
to  clarify  that  the  allocations  will  be 
reconsidered  in  each  year's  Guiddine 
and  adjusted  annually,  as  appropriate, 
in  light  of  the  Institute's  experience  and 


perceptions  of  the  educational  needs  of 
lodges  and  other  court  personnel.  The 
Boerd  specifically  invites  comment  on 
the  nature  and  scope  of  the  sub- 
categories, as  well  as  the  amount  of 
estimated  funding  to  be  allocated  to 
each  sub-category. 

The  Board  also  invites  comment  on 
idiether  "formula"  grants  should  be 
awarded  to  each  State  lor  the  purpose  of 
sunKxting  the  travel  coets  incurred  by 
Judges  and  other  court  personnel  in 
attending  in-State  or  out-of-State 
educational  sessions.  The  Board 
specifically  solicits  comment  on  the 
appropriate  basis  for  making  such 
"formula"  grants,  e.g..  State  population, 
number  of  judges,  amount  of  State 
fonding  dedicated  to  training  judges  and 
odier  court  personnel,  as  well  as  on  the 
wisdom  of  &e  approach  generaUy. 

Tlie  "Alternative  Dispute  Resolution" 
category  (section  n.B.2x:.]  is  also 
falghUghted  for  comment  because  of  its 
inclusion  of  a  major  foeus  on  the  impact 
of  private  judging  senices  on  the  State 
courts. 

Other  Special  Interest  categories  have 
also  been  revised  to  accord  new 
emphasis  to  some  topics,  or  to  clarify 
tlieir  focus  and  intent 

Afainistradve  Changes 

Several  minor  administrative  changes 
have  been  made  in  the  proposed 
Guideline.  Section  VII  ("Application 
Raqoiienients  for  New  Projects")  has 
been  revised  to  clarify  what  should  be 
included  in  the  description  of  a  project's 
objectives;  what  evaluation  approaches 
diould  be  considered  for  various  types 
of  projects;  and  what  information  and 
explanations  are  neecfed  to  Justify 
budget  items.  Section  Vni).12.  now 
makes  explicit  the  requirement  that 
applicants  describe  the  manner  in  which 
injdnd  match  contribetions  will  be 
documented. 

Section  K  ("Renewal  Funding 
Procedures  and  Requirements")  has 
been  revised  to  clarify  what  information 
most  be  provided  to  tike  Institute  in  an 
application  for  continuation  or  on-going 
sui^Kirt  Section  X  ("Compliance 
Requirements")  has  been  amended  to 
darify  that  when  a  cash  match  is 
offered,  the  Institute  may  reduce  the 
award  amount  if  the  ftill  cash  match  is 
not  contributed.  See  section  XJ3.;  see 
also  Section  XI.D.  Section  XI  ("Financial 
Requirements")  also  has  been  amended 
to  include  expressly  a  longstanding 
Institute  policy  prohibiting  the  use  of 
^ant  fiinds  to  support  the  travel  costs  of 
■  member  of  an  organization  to  attend 
an  annual  or  other  standing  meeting  of 
tte  organization:  to  clarify  the  audit 
reporting  requirements;  to  describe  the 
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7.  What,  if  any.  matckmbat^ 
offered?  Courts  and  other  unila  ef  State 
and  local  government  (net  indw&am 
pubB^  supported  hismuUous  of  h^ber 
edncetioiiT  ewe  requliiiJ  by  flm  fihtty 
Justice  Institiite  Act.  as  amended,  to 
contribute  a  mafc&  (cash,  non-cash,  or 
both)  of  not  lesa  then  sa  pesoant  ef  the 
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All  other  epplicants  are  also 
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contriboted  to  the  project  by  the 
appBcant  or  by  other  pnUfc  or  private 
sonreee.  Non-carii  match  refim  to  In- 
land  conti'IbuUuns  by  tba  appBcanC  or 
otherpoUic  private  souruna.  When 
match  ir  offraed,  die  natnie  of  die  maXA 
(cash  or  in-kind)  sfaouht  be  explained 
andl  at  the  appHtaUun  stage,  the  tasks 
and  fae  ftem*  for  which  costs  wS  be 
oovoed  wholy  or  in  pert  by  matdb 
should  be  specified. 

8.  Which  of  the  two  balgetfbana 
should  be  oierfP  Sectioa  VILA.9.  of  the 
Sn  Grent  Guideline  eooouragBS  oae  of 
die  spieaJsheelfannef  of  Fonn  Clif  th» 
funding  lequest  exceeds  fioaooa  Fbrm 
Cl  also  woriaereff  lor  projectewittt 
discrete  tasks,  no  matter  edtat  the  ddHBr 
value  of  the  project  Pemn  C  the  tabidar 
format,  amy  be  preferred  for  profscte 
lackinge  number  of  dlsGrete  tasks,  or 
for  profecte  requiring  fless  dran  9T0OJQOO 
of  luslKute  funding.  GeneruOy,  it  is 
acceptable  to  use  the  fonn  diet  best 
lends  ftsrif  ta  representtng  most 
accuratefy  die  budget  estimates  for  die 
project 

9.HowmachdBtaTlBhoafdbe 
included  in  the  badj^nairatiFeTThe 
budget  narrative  of  on  application 
should  provide  the  basis  for  computing 
aU  project4^riated  costs,  as  indicated  fa 
sectJenVHJ).  of  die  SJI  Grant  QifdeUne. 
To  ufuiu  common  shortcxuntogs  of 
application  budget  narrsSves,  the 
following  information  riioald  be 
incledet^ 

*  Rsisuuuel  estimates  that  accuratefy 
provide  i»  amount  of  thne  to  be  spent 
by'personuef  involved  with  the  pn^ect 
and  the  total  aseuda  ted  costs,  tndndlng 
current  saltotes  for  the  dlesignated 
personnel  fe.g:,  Ptaject  Director,  SOX  for 
one  year,  amraal  salary  rftSO^onr  s 
$15,000).  If  salary  costs  are  computed 
usfog  en  heurtyor  dafiy  nte,  the  annual 
salsy  and  naraber  ef  hours  or  days  to  a 
WBta-yeer  should  be  shown. 
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extent  of  prhitfcig  to  be  (tone,  antUdpated 
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In  order  to  expedite  Institute  review 
of  the  budget,  applicants  should  make  a 
final  comparison  of  the  amounts  listed 
in  the  budget  narrative  with  those  listed 
on  the  budget  form.  In  the  rush  to 
complete  aU  parts  of  the  application  on 
time,  there  may  be  many  last-minute 
changes;  unfortunately,  when  there  are 
discrepancies  between  the  budget 
narrative  and  the  budget  form  or  the 
amount  listed  on  the  applicadon  cover 
sheet,  it  is  not  possible  for  the  Institute 
to  verify  the  amount  of  the  request  A 
final  check  of  the  numbers  on  the  form 
against  those  in  the  narrative  will 
preclude  sudi  confusion. 

m  What  travel  regulations  apply  to 
the  budget  estimotes?  Transportation 
costs  and  per  diem  rates  must  comply 
with  the  policies  of  the  applicant 
organization,  and  a  copy  of  the 
applicant's  travel  policy  should  be 
submitted  as  an  appendix  to  the 
an>lication.  If  the  applicant  does  not 
have  a  travel  policy  established  in 
writing,  then  travel  rates  must  be 
consistent  with  those  established  by  the 
Institute  or  the  Federal  Government  (a 
copy  of  the  Institute's  travel  policy  is 
available  upon  request).  The  budget 
narrative  should  state  which  regulations 
are  in  force  for  die  project  and  should 
include  the  number  of  persons  traveling, 
the  number  of  trips  to  be  taken,  and  the 
length  of  stay.  The  estimated  costs  of 
travel  lodging,  and  other  subsistence 
should  be  listed  separately.  When 
combined,  the  subtotals  for  these 
categories  should  equal  the  estimate 
listed  on  the  budget  form. 

11.  May  grant  funds  be  used  to 
purchase  equipment?  Gtant  funds  may 
be  used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  objectives  of  the 
project  The  budget  narrative  must  list 
sudi  equipment  and  explain  why  the 
equipment  is  necessary.  Written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  autcmiatic  data 
processing  equipment  to  be  purchased 
or  leased  exceeds  $10,aoa  or  the 
software  to  be  purchased  exceeds 
$3,000. 

12.  To  what  extent  may  indirect  costs 
be  included  in  the  budget  estimates?  It 
is  the  policy  of  the  Institute  diat  all  costs 
should  be  budgeted  directly;  however,  if 
an  applicant  has  an  indirect  cost  rate 
that  has  been  approved  by  a  Federal 
agency  within  die  last  two  years,  an 
indirect  coat  recovery  estimate  may  be 
included  in  the  budget  A  copy  of  the 
approved  rate  agreement  should  be 
submitted  as  an  appendix  to  the 
application.  If  an  applicant  does  not 
have  an  approved  rate  agreement  an 
indirect  cost  rate  proposal  should  be 


prepared  in  accordance  with  Section 
XLH.3  of  the  Grant  Guideline,  based  on 
the  applicant's  audited  financial 
statements  for  the  ptior  fiscal  year 
(applicants  lacking  an  audit  must  budget 
all  project  costs  directly).  If  an  indirect 
cost  rate  proposal  is  to  be  submitted,  the 
budget  should  reflect  estimates  based  on 
that  proposal  Obviously,  this  requires 
that  the  proposal  be  completed  for  the 
applicant's  use  at  the  time  of  application 
so  that  die  appropriate  estimates  may 
be  included;  however,  grantees  have 
until  three  months  ^er  the  project  start 
date  to  submit  the  indirect  cost  proposal 
to  die  Institute  for  a|)proval 

13.  Does  the  budget  truly  reflect  all 
costs  required  to  complete  the  project? 
After  preparing  the  program  narrative 
portion  of  the  application,  applicants 
may  find  it  helpful  to  list  all  the  major 
tasks  or  activities  required  by  the 
proposed  project  including  the 
preparation  of  products,  and  note  the 
individual  expenses,  including  personnel 
time,  related  to  each.  This  wiU  help  to 
ensure  diat  for  all  tasks  described  in  the 
application  (e.g.,  development  of  a 
videotape,  research  site  visits, 
distribution  of  a  final  report],  the  related 
costs  appear  In  the  budget  and  are 
explained  correctiy  in  the  budget 
narrative. 

Contact  Persons  for  State  Agencies 
Admii^teting  Insttute  Grants  to  State 
and  Local  Courts 

The  Institute  woald  appreciate 
Information  regarding  the  name,  tide, 
address  and  telephone  number  of  the 
person  designated  by  the  State  Supreme 
Court  to  be  responsible  for  overseeing 
the  administration  of  Institute  grants 
awarded  to  the  coarts  of  the  State.  A  list 
of  the  persons  cunendy  so  designated  is 
appended  to  the  guideline. 

Proposed  State  luitica  Institute  Grant 
GiddeUne 

The  following  Grant  Guideline  is 
accordingly  adopted  by  the  State  Justice 
Institute  for  Fiscal  Year  1990: 

State  lustin  Instftale  Grant  GuideliDa 

Summary 

L  Background 

n.  Scope  of  the  Program 

m.  Defiaitions 

IV.  Eligibility  for  award 

V.  Types  of  projectaand  amounts  of  awards 

VI.  Concept  Paper  Submission  Requirements 

for  New  Projeds 
vn.  Application  Requirements  for  New 

Projects 
vm.  Application  Review  Procedures 
DC  Renewal  Funding  Procedures  and 

Requirements 

X.  Compliance  Reqairements 

XI.  Finandal  Requllements 
Xn.  Grant  Adjustmente 


Appendix— Contact  Persona  fw  Stale 

Agencies  Administering  Institute  &ants 
to  State  and  Local  Courts 


Summary 

This  Guideline  sets  forth  the 
programmatic  financial  and 
administrative  requirements  of  grants, 
cooperative  agreements,  and  contracts 
awarded  by  the  State  Justice  Institute. 
The  Institute,  a  private  nonprofit 
corporation  established  by  an  Act  of 
Congress,  is  authorized  to  award  grants, 
cooperative  agreements  and  contracts  to 
State  and  local  courts  and  their 
agencies;  national  nonprofit 
organizations  controlled  by,  operating  in 
conjunction  with,  and  serving  the 
judicial  branch  of  State  governments; 
and  national  nonprofit  organizations  for 
the  education  and  training  of  judges  and 
support  personnel  of  the  judicial  branch 
of  State  governments. 

The  Institute  may  alao  award  funds  to 
other  nonprofit  organizations  with 
expertise  in  judicial  administration; 
institutions  of  bicker  education; 
individuals,  partnerships,  firms,  or 
corporations;  and  private  agencies  with 
expertise  in  judicial  adkninistration  if  the 
objectives  of  the  funded  program  can  be 
better  served  by  such  an  entity.  Funds 
may  also  be  awarded  to  Federal,  State 
or  local  agencies  and  institutions  other 
than  courts  for  services  that  cannot  be 
provided  for  adequately  through 
nongovernmental  arrangements. 
Approximately  $10  million  is 
available  for  grants,  contracts,  and 
cooperative  agreements  from  FY  1990 
appropriations.  The  Institute  may  also 
provide  financial  assistance  in  the  form 
of  interagency  agreements  with  other 
grantors.  Tlie  Institute  will  consider 
applications  for  funding  support  that 
address  any  of  the  areas  specified  in  its 
enabling  I^slation;  however,  the  Board 
of  Directors  of  the  Institute  has 
designated  certain  program  categories 
as  being  of  special  interest    . 

The  Institute  has  established  one 
round  of  competition  for  FY  1990  funds, 
with  a  concept  paper  submission 
deadline  of  November  sa  1989.  This 
guideline  applies  to  cencept  papers  and 
formal  ai^lications  sabmitted  for  FY 
1990fundUig. 

The  awards  made  by  the  State  Justice 
Institute  are  governed  by  the 
requirements  of  this  guideline  and  die 
authority  conferred  by  Pub.  L.  M-e20, 
Tide  n,  42  U.S.C.  10701,  et  seq.  as 
amended.  | 

L  Background 

The  State  Justice  Institute  ("Institute") 
was  establiuied  by  niblic  Law  9a-«20  to 
improve  the  administation  of  justice  in 


die  State  courts  in  Uie  United  States. 
Incorporated  iii  tke  Slate  ofVlrsMa  as  a 
private,  mmproSrcorp<milon,  £i 
Institrte  fa  charged,  by  statote.  wfth  Ike 
respeaaflHltj  tp; 

finan^M^  "Z2^^1fIS?*  ^ 

Uiat  each  citizen  af  dtt  IMtad  SlalM  ig 
provided  ready  acoeas  k»  a  faife  ^ 
effective  system  of  justice; 

B.  Foales  cootdinatiaB  aad 
cooperation  with  the  Fadazaljiididan; 

C  Romote  recognition  nftftt 
importance  of  die  separation  of  poweis 
doctrtae  to  anmcfependentjadlciary; 

D.  Eneevage  edoeation  tatfasHges  and 

supparrpcneBneierAetoeetirtsyKems 
dirou^  natiaMt  andSMe 
oiganizationa,  hit  hwiin  — ' ^ — 

T(»ac«BWiitisfatteMMUMcw»Haf 
die  iMtitiileis  aiyhniaatf  iDpnrS 
funds  to  State  courts^  naliaiud^ 
oiganizationa  which  atvpott  and  are 
supported  by  State  courts*  ncUenal 
judicial  education  orgaoizafiona.  and 
other  Organizations  ttaf  can  aasfal  in 
fanproving  die  qjiali^  of Jasfioe  in  Oa 
State  courts. 

The  bgtifirte  is  supervised  by  an 
eleveii-member  Bbard  of  Effractors 
appointed  by  die  ftesfdenl;  by  and  wifli 
the  consent  of  the  Sfenate.  Tht  Bbard  b 
statutorfly  composed  of  sbc  Judj^s;  a 
State  court  av&^nistrator  and  fbur 
member!  o#*»pd)ic;  neMre  Aan 
two  off  whoBB  can  be  af  Iha  8^« 
political  party. 

The  InsMot^a  niQBHi  bncbel  W 
Rscal  Yew  nee  ia  a^psM^ntd^  $M^ 
million.  ThMi^  the  aMwdef  pMita^ 
contracto  and  cooperative  "nprrMants. 

the  Institata  ia  authodnd  to  pecfam  tlH 
following  actixillea: 

1.  Stapport  research,  dbnonitoationa. 
special  projecto,  fedmfcal  assistance, 
and  training  to  improve  Ae 
admWsfratfen  ofjaetfeefe  tte  State 
courts; 

2.  ita^ri^  far  A«  ptepuiutfBBi 
publicafen,  and  dhtiaiiiBtieH  ef 
infonneguH  icgenBiy  State  jufeia 

.  systems; 

3.  Partdpatei»  jail  pufwia  wife 
Fedcsal  ^gaociss  ani  edMr  prvMte 
grantora; 

4-  bakele  ar  pnvide  far  Ae 
evaluation  of  pnpiiina  aad  pwiggij 

funded  ly  ths  Inailtaie  tDditaradw 
die^ifHapumtoqneiltyrt 
criatedl  enik  ni  laaJn^  (Lh^  ^4 
die     -  *— ««r— • 

con 

justice  in  L.  ......  ...^ 

5.  Encourage  and  assist  in  furtheik« 
judicial  aducattoK,  ^^ 

6.  Encourage,  assist,  ait  ssavaiaa 
censultinacapad^  to  Stete  '«*^^rri 
justice  system  agencfaaln  Urn 


j_VgkJ^No»MS/Meadi,Ai^utf 

dnrtlnpwmt.  mnfaitflnangc.  and 

coonSnatioa  of  aininaL  civil  and 

juvenile  Justice - 

and 

7.  BereapiiiaciUfl  far  the  certifiGatia» 
of  national  pragtaiBa  tkat  are  iBtandad 

to  aid  aad  iB^iove  State  JHdieial 
systems. 

n.  Scope  efAanogram 

Duriag  FY  19801  the  Inatiteto  arill 
txinsider  Tp^ratinna  for  fiiocSoa 

support.  Oat  addreaa  my  of  the  anaa 
specffiedin  ita  "lahling  Irglslattnn  The 
Boaxd,  hawesec  haa  deaigaatad  certate 
program,  categosiea  aa  being,  of  "nadal 
inteMaL"Se8aectianIL&  ' 

A  Authorized  Program  Areae 

The  State  Justice  Inatitate  Act 

authoriiea  thp  InatibMt^  tr^  lii^d  ff j*Ttr 

acftfreasiug  one  or  nan  of  the  R>n«»M4^ 
pn^ram  areas: 

IT  Assistance  to  Stataaad  loc^oourt 
systems  in.  iMh»Mi«f«i,^|^  appn>pri#*a' 
procedures  foi  the  selectiao  and 
removal  of  judges  and  otfa»  cauct 
peraaanel  sad  ia  determihiag 
appropitata  levels  oCcompaasatiaa^ 

2.  Edacationaod  tiaiaiivpcQycBftfai 
judges  and  other  court  paraoBael  bi  the 
petformancg  of  their  genesaldutiaa  and 
for  specialized  fcaictiens,  and  natiooal 
and  regiooal  Goaferencea  and  aandaan 
for  die  diaaerainatinn  of  iafoEaattea.  oa 
new  devdiopoaenia  and  imnvative 
techniquea; 

3>  Reaeae^  OB  dtenativa  meana  fae 
using  judicial  and  nonjudicial  paaa 
in  court  decisionraaldng  activities, 
implementation  of  demonsfratiaa 
programs  tetestaBAtnnanaliix 
a^^occneet  ancr  evweetioBe  of  their 
efnctfreness; 

^Shidfes  of  the  appropriateness  and 
egfeaey  of  com  t  uigaidzaUuus  and 
financing  structures  in  particular  States, 
and  suroorttaStateetoi^leaeal 
plans  far  inprovad  court  oagaaiaatiaa 
andfinaadi^ 

5.  Support  far  State  oauit  plani^ 
and  hudgeting  ataga  and  die  ptoiriaien 
of  technical  aasiatanre  ib  rcasMoa 
Hlhtf atiisn  and  ■ogiri/.y  fftrtfaajag 
techniques; 

6.  StudieacfdMadcqiia^alcaNel 
""'""flf"*""**  •yrrtrms  ier^itBte  amilacal 
rjua*m-  amA  <— plrBiratatinn  — 4 
evaluation  atiBBov^ae  mpeneete 
records 

eniirtpn  ^^ 

anA  «—» i^j^j^j^  ^  CCMt 

7.  Collection  and  compilation  el 
atatistical  data  andothec  t«f«— .ftian  g» 
the  work  of  the  courta  «Bd  ( 
of  other  ^andea  lAA  n ' 
affect  tta  work  of  ooarta; 


mediods  for  measuring  die  performaaee 
of  judgea  aakl  caarte  and  eapOTteMBte  fa 

functioning  of  judges  ami  ite  cewtar 

m  Aiidee  of  eeerl  niB8  and 
proce*ee»  diaameif  dtwfuee,  and 
evidenSary  standhrdr  te  ideBlKly 
probleaa  wMt  fta  opesaUou  of  saeh 
rules^  procedures,  devices,  and 
standards;  and  tbe  dirvelopment  of 
altaiiiaUve  appiuauhes  to  better 
reconcile  Ae  requii  emeuts  of  dae 
IMoctMywfflf  the  need  flor  swift  and 
certeittJBrfce.  andteatingofthegtfltty 
of  thoee  aftei  native  appioaches; 

n.  Studies  of  the  outoomea  of  cases  fa 
sefacted  arecM  to  ideaXSy  iiufances  fa 
yfhIA  the  substance  of  {ostice  meted  out 
by  the  courte.  dTveiges  boo  public 
eiqiectatlons  of  faimeaa.  conaistancy.  er 
equity;  and  the  devefapmenf.  teatiag  and 
evaluation  of  alternative  approachea  to 
reaohffag  caaea  fa  each  problem  aisaa; 
12.  &ipport  far  pcogcama  toiacaeaaa 
court  resfoasivenesa  fa  the  needs  q{ 
dtizena  through  dtizen  edocadaiw 
improvement  oC  court  trnHliaiaf  of 
witaesaea,  wictimak  and  jjuen^  and 
developBMBt  of  iwiaailita  fae  i-H^fang 
and  uafag  maasuraa  af  pgbUc 
satiafactfa&with 


13.  T( 


expenaHBtai  appraachae  to  j 
facreased  citizen  acceaBfafi.^Hk 
facluding  processes  which  reduce  the 
cost  of  litigating  common  Bfevances  and 

alterar*'— — »-' ^-    '     - 

for  res 
and 

JAOfiieiL  ^ . 

the  purposes  of  the  ^ft  aeu...,  ^ 
oeenes  apprepnete  uf  tte  isatitotsb 
mcfadfay  profeete  deeft^  wf(fr  Ae 
relational^  fctHittn  PMaraF  sad  Sbrte 
court  ayeteflw  fa  veee  wftere  Aese  fa 
concaweiit  Sfate-IWeieffarfadfatfap 
ana  wnere  reseraf  coarti,  dbect^or 
fadirectiy.  leifew  ateteceert 
proceeA^gBk 

Funds  will  aofbgmadbavagatfafbr 
die  oiiUiiany.  lonfbie  apeialiuu  of  CDurt 
systems  tn  any  oftheae  i 

B. 

1.  General  Piaulptroit. 

Tha  Teiltfafa  k  I 
both  innavattwei 
ofi 
othesj 
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progriB  areas  an  eligible  for  fondiiig  in 
FY  isea  the  Institute  is  especially 
interested  in  funding  those  projects  that 

a.  Fmmulate  new  procedures  and 
techniques,  or  creatively  enhance 
existii:^  airangements  to  improve  tiie 
courts; 

b.  Address  aspects  of  the  State 
judicial  systems  that  are  in  special  need 
of  serious  attention: 

c  Have  national  significance  in  terms 
of  their  impact  or  repucability  in  that 
they  develop  pniducts,  services  and 
techniques  that  may  be  used  in  other 
SUtes; 

d.  Create  and  disseminate  products 
that  effectively  transfer  the  information 
and  ideas  developed  to  relevant 
audiences  in  State  and  local  judicial 
systems  or  provide  technical  assistance 
to  facilitate  the  adaptation  of  effective 
programs  and  procedures  in  other  State 
and  local  jurisdictions.  A  project  will  be 
identified  as  a  "Special  Interest"  im)ject 
if  it  meets  the  four  criteria  set  forth 
above  and  [1]  it  falls  within  the  scope  of 
the  "special  interest"  program  areas 
desiffMted  below  or  (2)  information 
coming  to  the  attention  of  the  Institute 
from  me  State  courts,  their  affiliated 
organizations,  the  research  literature,  or 
other  sources  demonstrates  that  the 
project  responds  to  another  special  need 
or  interest  of  the  State  courts. 

Concept  papers  and  applications 
which  address  a  "Special  Interest" 
category  will  be  accorded  a  preference 
in  the  rating  process.  (See  the  selection 
criteria  listed  in  sections  VLB.,  "Concept 
Paper  Submission  Requirements  for 
New  Projects."  and  VQLB.,  "Application 
Review  Procedures.") 

2.  Specific  Categories. 

The  Board  has  designated  die  areas 
set  forth  below  as  "Special  Interest" 
program  categmies.  The  order  of  listing 
does  not  imp^  any  ordering  of  priorities 
among  the  categories. 

a.  Oaner  DBveh^unent  in  the  Courts, 
This  category  includes  the  devel<qmient 
and  testfaig  df  innovative  methods  to 
enhance  jodidal  and  court  personnel 
careers,  other  than  direct  increases  in 
salary,  and  innovative  methods  to 
attract  and  sdect  persons  in  the 
judiciary  and  other  court  occupations. 
These  methods  could  include 
spproaches  that  emphasize  the  intrinsic 
rewards  (^  the  profession,  such  as  job 
enridiment  and  participative 
management  strategiea,  jodidal  and 
nonjudicial  personnel  exchange 
programs,  tamovative  programs  or 
tedmlqiMa  for  reducing  judicial  stress  or 
"bumoot"  sabbatiGal  programs,  or 
mentoring  imgrama.  lliis  category  also 
inchides  efforts  to  prepare  lawyers  for 
ju^dalcaners,  to  eoGotfrage  qoaUfled 


persons  to  seek  and  Accept  positions  as 
judges  and  court  prolbssionals,  and  to 
evahiate  the  impact  of  equal 
employment  opportunity  policies  on 
court  personnel  adminis^tion  and  the 
public  perception  of  tie  courts. 

In  addition,  the  Board  is  interested  in 
supporting  projects  te  assess  and 
enhance  university-based  programs 
preparing  individuals  for  careers  in 
court  management  Fbssible  projects 
include  an  assessment  of  current 
curricula  in  terms  of  the  emerging  needs 
of  the  field;  a  study  of  ways  to  attract 
students  to  court  management  courses 
more  effectively;  and  the  development 
or  enhancement  of  a  specific  university- 
based  program. 

b.  Education  and  Training  forjudges 
and  Other  Key  Court  Personnel.  The 
Board  of  Directors  anticipates  allocating 
approximately  $3,350,000  for  judicial 
education  projects  ia  ¥Y  1990.  Of  this 
amount,  it  is  expected  that  up  to 
$2,600,000  will  provide  support  to 
projects  which  the  Institute  has  not 
funded  previously,  and  up  to  $750,000 
will  provide  renewal  funding  for  judicial 
education  programs  of  proven  merit 
under  Section  IX  of  the  Guideline.  The 
exact  amount  to  be  awarded  in  each 
subcategory  listed  below  will  depend  on 
the  number  and  quality  of  the 
applications  submitted  in  both  this 
Special  Interest  category  and  other 
areas  of  the  Guideline.  The  Board 
anticipates  allocating  the  $2,60a000 
available  for  new  awards  in  Fiscal  Year 
1990  as  follows: 


L  SUta  InitiativM 

H.    Nattonal/RagiaBal    Tnining    Pro- 


$780,000 
7804)00 


UL  Tsdmicd  AariaUnoBi 
iv.  Copfirmoi .«— ^ 


Total. 


^JKKtJOOO 


i.  State  Initiatives.  This  category 
hicludes  support  for  training  projects 
developed  or  endoieed  by  a  State's 
courts  for  the  benefit  of  judges  and  other 
court  perscHmel  in  frat  State.  Funding  of 
these  initiatives  does  not  include 
support  for  training  programs  conducted 
by  national  providers  of  judicial 
education  unless  sach  a  program  is 
desiffied  spedficaly  for  a  particular 
State  and  has  the  sxpress  support  of  the 
State  Chief  justice.  State  Court 
Administrator,  or  State  judicial 
Educator.  The  types  of  prog  ams  tobe 
suppOTtsd  within  tkis  category  should  be 
defined  by  individaal  State  need  but 
may  include: 
—The  development  of  State-determined 

standards  for  judicial  education; 
•— IIm  preparation  of  State  plana  for 

judidal  education,  indoding  model 


plans  for.  career-long  education  for  the 
judidary  (e.g.,  new  judge  training  and 
orientation  followed  by  continuing 
education  and  career  development); 
—Seed  money  for  the  creation  of  an 
ongoing  State-based  entity  for 
planning,  developing  and 
administering  judidal  education 
programs; 
—'The  development  of  a  pre-bench 
orientation  program  and  other  training 
for  new  judges; 
—The  development  of  benchbooks  and 

other  educational  materials;  and 
— Seed  money  for  innovative  continuing 
education  and  career  development 
programs,  induding  training  which 
brings  teams  of  judges,  court 
managers  and  other  court  persoimel 
together  to  address  topics  of  mutual 
interest  and  concern, 
ii.  National  and  Regional  Training 
Programs.  This  category  indudes 
support  for  national  or  regional  training 
programs  developed  by  any  provider. 
e.g.,  national  organizations.  State  courts, 
universities,  or  public  interest  groups. 
Within  this  category,  priority  will  be 
given  to  training  projects  which  address 
issues  of  major  concern  to  the  State 
judidary  and  other  court  personnel. 
Programs  to  be  supported  may  indude: 
'^Training  programs  or  seminars  on 
topics  of  interest  and  concern  that 
transcend  State  lines; 
—Multi-State  or  regional  training 
programs  sponsored  by  national 
organizations.  State  courts  or 
universities;  and 
— Spedalized  training  programs  for 
State  trial  and  appellate  court  judges, 
State  and  local  court  managers,  or 
other  court  personnel, 
iii.  Technical  Assistance.  Unlike  the 
preceding  categories  which  support 
direct  traii^big,  "Technteal  Assistance" 
refers  to  services  necessary  for  the 
development  of  effective  educational 
projects  for  judges  and  other  court 
personnel  Projects  in  Ihis  category 
should  focus  on  the  needs  of  the  States, 
and  applicants  should  demonstrate 
dearly  their  ability  to  work  effectively 
with  State  judidal  educators. 

Within  this  category,  priority  will  be 
given  to  the  support  alt  projects  focused 
on  SUte-to-State,  State-to-nationaL  and 
national-to-State  tranrfer  of  ideas  and 
information.  Supprnt  aid  assistance  to 
be  provided  by  such  projecU  may 
indude: 
>— Devel<9ment  of  educational  curricula 

and  support  materials; 
— IMning  faculty  in  adult  ednoatlon 
theory  and  practioei 


— ^Consultation  cm  planning,  developing 

and  administering  State  judidal  ^^ 

education  programs; 
—Coordination  and  exchange  of 

information  among  judidal  education 

providers: 
— Collection  and  dissemination  of 

information  about  exemplary  adult 

and  continuing  judidal  education 

programs; 
—Development  of  improved  methods  of 

evaluating  court  education  programs; 

and 

—On-site  assistance  in  any  of  the  areas 
listed  above. 

iv.  Conferences.  This  cat^ory 
includes  support  for  regional  or  national 
conferences  on  topics  of  major  concern 
to  the  State  judiciary  and  court 
personnel. 

Court  education  programs  should 
assure  that  faculty  understand  and 
apply  adult  education  techniques  and 
teaching  methods;  provide  opportunities 
for  structured  interaction  among 
partidpants;  develop  tangible  products 
and  materials  for  use  by  flie  faculty, 
partidpants  and  other  judicial 
educators;  employ  a  process  for  the 
recruitment  of  qualified  and  effective 
facidty;  and  develop  sound  mediods  for 
evaluating  the  hnpad  of  the  trahiing. 

c.  Alternative  Dispute  Resolution 
(ADR).  This  category  covers  the 
evaluation  of  new  and  existing  dispute 
resolution  procedures  and  programs  that 
have  a  substantial  likelihood  of 
resolving  complex  dvil  litigation,  and 
cases  involving  families  and  children 
(e.g.,  divorce,  diild  support,  visitation, 
and  custody,  juvenile  delinquency, 
children  in  need  of  supervision,  and 
child  abuse  and  negled)  more  fairiy. 
more  expeditiously  and  less  expensively 
than  die  traditional  court  process,  with 
particular  emphasis  on  the  impact  of 
those  procedures  and  programs  on  the 
quality  of  justice  provided,  litigant  and 
court  costs,  court  woridoad,  and  case 
processing. 

TTiis  category  also  indudes  evaluation 
of  the  impad  of  "settlement  weeks"  in 
dvil  cases  and  the  examination  of  the 
judidal  role  in  settling  cases,  induding 
the  effectiveness  of  various  settlement 
techniques  that  judges  may  use,  the 
most  appropriate  p^t(s)  in  the 
litigation  process  to  convene  a 
settiement  conference,  and  the  ethical 
questions  that  may  confront  a  judge 
seeking  to  settle  a  case. 

The  Board  is  especially  interested  in 
empirical  research  projects  &at  wodd 
examine  the  impart  of  "private  judging 
services"  on  the  State  courts,  induding 
studies  of: 

—The  volume  and  nature  of  oase«  e,g., 
contract,  tort  insucanqi^  being  .■..:■■. 
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adjudicated  by  private  judging 
organizations;  "  " 

—The  types  of  substantive  legal  issues. 
e.g..  grounds  for  liability,  that  are 
being  adjudicated,  the  types  of 
procedures  used  to  adjucUcate  cases 
and  the  frequency  with  which  those 
procedures  used; 

—The  "due  process"  protections 
afforded  by  private  judging 
organizations,  hiduding  evidentiary 
rules; 

— TTie  types  of  parties  in  such  cases, 
induding  the  demographic  and 
economic  characteristics  of  both 
plaintiffs  and  defendants; 
—The  fartors  that  motivate  litiganU  to 

take  their  cases  to  private  judges; 
—The  disposition  of  the  cases,  induding 
the  speed  of  disposition,  the 
satisfaction  of  the  parties,  and  the 
frequency  with  which  judgments  are 
being  brought  to  the  Stete  courts  for 
enforcement  or  appeal 
—The  effort  that  private  judging 
organizations  have  had  on  the 
caseload  of  Stete  courts  hi  the 
immediate  jurisdiction:  and 
—The  numbers  of  judges  retained  by 
such  organizations,  theh>  legal 
backgrounds,  their  compensation,  and 
the  factors  that  motivated  their 
decision  to  seek  and  accept 
employment  with  such  oiganizations. 
To  help  interested  applicante  secure 
the  cooperation  of  the  organizations  to 
be  studied,  the  Institute  plans  to  send 
letters  expressing  ite  interest  in  such 
research  projerts  to  leadkig  private 
judging  organizations  in  die  near  future. 
The  letters  will  solidt  their  cooperation 
and  explain  ttie  confidentiality  and 
human  subjert  protection  provisions  of 
the  S)I  Ad  and  Grant  Guideline. 

d.  The  Fiiture  and  the  Courts.  This 
category  indudes  research  on  die 
changing  demands  and  drcumstances 
that  will  face  the  courts  in  the  21st 
century,  and  the  long-range  plannhug 
and  inyilementetion  of  modifications 
that  may  be  needed  in  court 
organization,  financing,  procedures, 
services,  personnel  and  fadlitf es  to 
respond  to  those  demands  and 
drcumstances.  A  proposed  projert  could 
focus  on  such  issues  as: 
— The  possible  changes  in  court 
structure,  court  administration,  or 
legal  audiority  ttiat  might  help  the 
State  courts  more  effectively 
administer  justice: 
—How  developmente  in  biology, 
chemistry,  disease  and  disease 
control  engineering,  genetics, 
computer  desim  and  other  sdences 
a»  likely  to  affect  the  cases 
adjudicated  by  theState  eourts:  and 
—The  impart  that  demogniihicdianges  * 
in  theAmmican  population  war  the 


next  generation  wdl  have  on  the  State 
oourto. 

a.  Inqtroving  Communication  and 
Coordination  Among  Courts,  lliis 
category  indudes  die  development, 
implementation  and  evaluation  of 
innovative  procedural  administrative, 
technological  and  organizational 
methods  to  improve  communication  and 
coordination  among  State  courts  and 
between  State  and  Federal  courta 
hearing  related  cases.  Among  the 
dnnimstances  in  which  such  improved 
communication  and  coordination  ate 
partiailarly  needed,  are: 
—'Instances  in  wdiich  multiple  cases  are 
pending  involving  members  of  a  single 
family  (e.g.,  divorce,  domestic 
violence,  child  support  and  child 
custody  proceedings); 
—Post  conviction  challenges  in  capital 

cases; 
—Mass  tort  litigation;  and 
—Instances  in  which  a  litigant  in  a  State 
dvil  criminal  or  domestic  relations 
case  is  subject  to  a  Federal 
l>ankniptcy  proceeding, 
f.  Application  of  Technology.  This 
categoiy  indudes  the  testing  of 
innovative  applications  of  technology  to 
improve  the  operation  of  court 
management  systems  and  judidal 
practices  at  bodi  the  tiial  and  appellate 
court  levels. 

The  Board  se^  to  support  local 
experimente  with  jntmiising  but 
untested  applications  of  techndogy  in 
the  courts  that  indude  a  structiued 
evaluation  of  the  impart  of  the 
tedmology  in  terms  of  costs,  benefits, 
and  staff  workload.  In  this  context 
untested  refers  to  applications  of 
technology  that  are  not  used  widely  by 
the  courts  ot  that  indude  a  unique 
element  1o  enhance  didr  usefulness  to 
the  courts.  (See  paragraph  XLR2.b. 
regarding  the  limite  on  &e  use  of  grant 
funds  to  purchase  equipment  and 
software.) 

In  previous  funding  cydes,  grante 
have  been  awarded  to  support 
development  and  evaluation  of:  an 
interactive  computerized  information 
system  to  assist  pro  se  litigants;  the 
effects,  coste,  and  benefita  of  videotape 
as  a  technique  for  making  the  record  of 
trial  court  proceedings;  an  automated 
microfilm  system  and  an  (^tical  disk 
system  for  maintaining  and  retrieving 
probate  court  records;  an  electronic  mail 
system  and  computer-based  bulletin 
board  to  facilitate  information  transfer 
among  criminal  justice  agendes  ia 
adjoining  local  jurisdictions;  an 
automated  Statewide  records 
management  system;  die  effiecte  of 
telephone  conflerend&g  fai  brterstote 
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ohiM  mppml  K^9»K  tlw.faitqgration.nf 
°bar>Godiiig  technology  with  an  exiating 
automated  case  management  s^atem; 
and  die  oHBtjiTAXiednRapgy'by 
court8.'Chirreitt  gradtB  are  also 
•upportfaig'fte  'dev^lopuieut  xS  uoitft 
automatiuu  jieiTuunance  staudHrdB  and 
the  dev^lupnieilt  df  a  court'tedhndlosy 
bulletin  "and  cuufl'tetluiulogy  nsiMance 
■ei'viLes. 

g.  'bnproving  the  "DBciaionmakJng 
Process  in  the  Appellate  Coufts.The 
Board  spedfficdly  invites  proposals  tor 
est^ttriiing  tdtermedidte  agp^Date 
court-pan^hTesponalble  'for  handliqg 
specific  subject  mittter  cases.  The'Board 
would'Uke^-fluppoft'a  carefully 
dsiigned'andevriludted  'tsilbjedtinmer 
panel"  ewperiiueiittD'tert  WhetlareBch 
panebmadhiin  more 'luiffonnity 'and 
stability  in  the  lawnipmerveijudidiil 
anlfafiiilyandia3iioidjmdiB.d^BgBtion'to 
non-judicial  staff;  and  expedite  te 
decisionmaking  iproiBiB. 

UlieiBDani'Contemplates'tbat'tfae 
subject  JDBttBrspanels  \wmiM  conairttof 
three  to  five.JudgBBwho  aie  assigned 
spedfic  types  Qfaaaas,-etgM  tatts.  Jamily 
mattea,  property  rimim.  rTiminftl-oaaeB 
could'be  assigned  toionegianel  or 
allnrjit^H  amnnq  M  olihim.  The.paneli 
need  notlie  peFmanent  .hUtxould.shift 

thmngh  jfSnal  mtaHnn.  for  .a  JnOtB 
thnwmgh  <tl««ii«»tnn  nf  Slll)ject  mfitttar 

panels,  see'Meador,  "An  Appellate 
Court  Dilemma.Bnd  a^olutian  Through 
SubiectllatterO^ganization,"  iOjoiunal 

In  aflditian.>flie  Boanl.isiiitetastadJn 
supporting  jnqjects  whichiexamlne  Ifae 
u8efidneasioT«tzuotusalxhai|gBa-and 
procedures  .designed  to.eiqiedlte  the 
decisionmaking  piocaas  lin  .the.qppallate 
courts,  iwrliiaii}fl  innovAtive  psoceduies 
for  tfae.submiasian  ofxasoB  ihEiu)gh.oial 

aigUmBitt  Mrithmit  twaHitinnal  bftf^Tfli 

and  fly>-4mpltrr^Hnn  a|.difietBntial.case 
nian4gBment4e(BuiiQues  -to  ibe  .appellate 
procen. 

h.  Reduction  of  Litigation  Ejgteaee 
ondDalay.  Thlscatagmyindudaaihe 
Implementation  and  evaluation^ 
innovative  jtrqgrams.and  juoGadusas 
designed  to  radnce  jubatantially  ibe 
expense  and  dalayJn  dwilL  criminal. 
dQmaatiCii8latiaBs,;iuvanile.ar -other 
txpaa  -cOtigation  at  -the  irialor 
appeIlataiBsel;(oriK>4);  Jbe 
examiaatian  si  affective  «««**^«^M*a  lof 
limiting . ibe  eiqMnse  and -dal^yjriaiqg 
'fcom-fiia.uae  of  discoHeryjiiaGedurat; 
and  ibe  deneUynnent.  in^ilanientation 
andtevaluatlBn  ^l^gal.and 
adminiatzatlMe  laoosduBea  to.enp<iriitp 

the  fury  f4'«^«<«t«  »i«fl.Mnpan«lmmit 

process,  redace  ■thu.aagMmaeMf jpewii^g 
the  Juv  yatem.  .and  .limit  .th«  anatiand 
inconvanlanoe  af  jay  .aaaaice. 


i.  TheUaBuafJuritB.  This  categoigf 
indudes  the  evaluation'ofiegaliand 
admini^KtlveiiBoiBdutes  relating  to 
juronthat'aieilBiifnedttO'Bnhanceidie 
fairness  and'experiifimimiHaBcnf  tie 

Ht^gartinn  pnKBBB,  ■l(fi>>aB  inxptDVed 
itM>thiidit'fnr'iirmiitiagJini.iirttroCting 
jurors,  the  darificalian.of  jury 
instructians,.peimlttinB  juran^to  take 
notes  or  ask>qua<tians,^e  use  o)f  juiy 
panels'df-dlffepeiit  #iaes,ihe-aGoeptBnce 
of  non-tmanimous  verdicts,  the usedT 
"blue  Tibbon"  jmn^,  or  ttfae'elimination 
of  juries  ^in  specified  ciaBBes  of  cases. 

j.  &iforcenwirtiif'Court'OraBTs:"ms 
category  includes  tkettevelopmBnt, 
implementation  anfl  ^vdludtion  df  ifae 
e&ctiveness  and  nosts  of  innovative 
•methods  cff  eiffoiciifB  compliance  with 
court  orders.  These  methods  may  ^pply 
to  orders  issued  ins  range  of  cases, 
sudi  as  orders  imposingifinRs. 
restitution,  commiiiiity  -sendee,  or 
conditions  of , probation  dn  ta  icriminal  or 
juvenile  deliiiquen^  proceeding;  orders 
requiring  j>^ymentAfjihild!Siq)poEt  or 
setting  ^eiteimslor  wisitation  and 
custody  in  divoiceiand  j)atemity-caae8; 
dispositional  ordan  in  diild  abuae-and 
neglect,  d«"l-co""<'*™*»"*.  (guaidianahip, 
and  insUtutiDnaljafbimJitigation;  and 
protection  (OEdeiB  in  domeatic  wolenoe 
piooaediqgB. 

k.Sub8tanceAbuBe.  This>  catenary 
<nrlii3n«.n<»  pinnnft^  and^ptesBntation 
of  conferences, ^seminaka,  .oriothar 
forums  lor  |udg»a..|>robation  .otfiBHta, 

^^  ^vmrUtfrm  and  .qthar  iJOUrt  peiWUinal 

to  .examine  xourtjelated  issues 

nnnnamirf2  Hriiflji«rialr.nhnl.ahiia«.  and 
to  discuss  .ibe  ^prfynatw  -mla.nf  the 
courts  .in  addressiag^the -problem  of 
substance  jibuse;  ihedevelcypmantand 
testiog-of  jirofileStfloides,  .side 
assessment  Jnatiuinents^and  iiliier  iools 
to  atffift:j"'tfl«»*-t"-""«k*^-»**l«Mfta. 
dispositional>and  lreatment,dsci8ionB  .in 

persons;  .tbetdavelopment-and 
ev^uation  (JinnovativB-oase 
mnnngnmnnt  ty^Kpig^^^-far  hamfllfaig.tha 
increaaiiig  woluna*of  aubatanoe  abuse- 
related  cases  faiiV^ml^xpeditioualy; 
amd-die-Bvaluatioii-of.the  effeotiveneas 
of  innovsitive  drug  .and>aloohol 
treatment  programs  that  are 
administered  dirad^-by  the  courts  .or 
throu^  contmfita  wsntiatftdltetween 
the  servicejproBiAersand  the -courts. 
1.  Responding  to  theiCoustJiBlatad 
Needs  of  Victiinsiof<Cameand 
Witnesaaa.  Tbisaat^gmyiindudes.tte 
implement«tion-ap4  wwalimtinniof 
innoMativeBOUTt^kaseddu^Brams-end 
procedures  Jfffjtaavidiiigiair<lisetment 
to  udotinM'Of ^0ldl■e  and  <adtnaaeos. 
Coiiit7baaedj»^aoMa»  thaan  thai  ace 
adnttidBteraddlsao%  byj^taouttsiar 


rtirnii^^wM'*— "^  n^iipg*wdifaBtwi^m 
service  4im«ldB«ainrinVH<CBugti. 
Programs  and  sexJtiuastijpeiuliugJn 
prosecdton'^nffioes  aiBiuiiliiaiiDyjiot 
ffliiiaiiiwuwH  daKonihly  Jar&mdiag. 
Eligible  projects  may  involve  sML    -  - 
criminal,  TfoTP^f«t<rrwib>iinn>f'andfdtfaer 
typesiafc^BBtiindudiicibiltinotilimtted 
to  demonatEBrtiansiandsvaluBtionS'of 
programs  and  procedures  to^aasuie'ttie 
fair,  .effective  .arad>afficteilt4iandling  "df 
domesticvidlence  casa.jsuoh  n:ifae 
appropriate  use  of  court-ordered 
^nnestic  vidlanceimeiSdfion<praBrams; 
evaluations  of  innovatlve'cooft-ofdered 
treatment -pfograms  °f axcoffendBn^and 
;theirifamilies;iand'imiilemeTitHtinniand 
evaluation -of  linnovatiae  pruuedinBB 
governing  'the  BSuanne:andieil£oix;emeitt 
of  protective  orders. 

m.3eepondingJv  tft»  jDourtJlelatB^ 
Needs'Xff  EldBtfy'mal'BiBaiilediBenons. 
Thifi'oaft^oiyindudeanBBBraiafa.and 
demomtration  ipnijectB  xmrjaanes^dlatefl 
to  acceasitoitheccoiiitstby  eldariy 
pffTfiw>«ii»nrf-[rt^tnattyiir,iiiwmHlly 
^iffflbliff^'P""°"*i"""^t^  falrand 
effective  handbngtoftEBBBiaSBOting 
those  persons.  SStBiiastastthatimBy  be 
addnaseddndndeibittiaiemdtdimhedto: 

-SThefalr  an9-^%tifl«e  considerElfion'df 
caees-conceming''6ie  provision  .cff 
medical-mental-bedti),  -soddl  jod 
suppori 'Services  to: 

— Jlrefair  and  effective  consideration  cff 
x»se8  concemii)giihe'in\po8ition  of 
plena^  or'Iiniitea  .surrogate 

— ^TheiinvKOvement-claaceasio 
courthouses  and  imaEtrpraaaadingsIor 
litigants,  •juioM.Mdtiiesaes.  and 
victims  ofxCiime  whoibaveimobilily'er 
•<M*mm^ip^^**""  ■*"ip''*""*'***- 
JL  i*utlic  Sduodfienti^out<1he  fOoutte. 
Thistcatfl^nyindodoS'pnHedts'deBiBiiefl 
todmproae  IfaeinlbUtiti  'uuAaritaiifliqB'df 
tbe-'BDurts,sadi>aBiiht(dewrihipniBrit'df 
videotapasiBiid'illbei  ttifluRnatluiial 
materials  to  be  showa  to  dtiani'^gnnipB 
OTiiniadioDls:  :ihe'dB«rtopmarit  ^  survey 
inatrunmtts  by  wAddHhe'COttfti'OOifld 
deteimineareBSitfinlbliG'disBatWiaofion 
or3niBmidei*taiiding;>anfl  atber 
innowatiPve<appnjadiei  tovidiandiq'die 
public^  uiidvfiftanfll'iB'*"  ma  puipoeein 
the  courtSiihe  opertf onsiff-tteijndidicO 
system,  and!ttie'syaiflui%'mpoiiBivoueBB 
to-tts^dtiaera. 

0.  The^ldlionA'ipSBtweenViate 
and  Federal  CbuHs.'Vhis'aategoqr 
indudes  leeeui  th^  ■flevriop-uieilthfe 
idaas  -and-pruueflurw  fliat  oedldiimpwvB 
tlB>adiiifaii«trBfion'tf)aHthie4n<flie*BtBte 
coafts«nd  at  flie>Bai*e1imeieduiie<flie 
work  burdens  of  die  Federal  cmffts. 
SuDh>i 
innovat 


— RedudM  the  burdens  attendant  to 
Federal  habeas  coipus  cases  invdvins 
State  convictions: 

—Handling  dvil,  criminal,  domestic 
relations  or  other  types  of  cases  in 
wliich  a  party  also  U  subject  to  a 
Federal  bankruptcy  proceeding; 

—Processing  complex  multistate 
litigation  in  the  State  courts; 

^'acilitating  the  adjudication  of 
Federal  law  questions  by  State  courts 
with  appropriate  opportunities  for 
review;  and 

—Otherwise  allocating  Judidal  burdens 
between  and  among  Federal  and  State 
courts. 

Other  possible  areas  of  research 
indude  studies  examining  the  impact  of 
the  enforcement  of  seleded  Federal 
statutes  on  the  State  courts,  and  the 
factors  that  motivate  litiganta  to  select 
the  Federal  or  State  courts  in  cases  in 
which  there  is  concurrent  jurisdiction. 


C.  Programs  Addressing  a  Cn'Ucal  Need 
of  a  Single  State  or  Local  Jurisdiction 

1.  The  Board  wiD  consider  supporting 
a  hmlted  number  of  projeds  submitted 
by  State  or  local  courts  that  address  the 
Jieeds  of  only  the  applicant  State  or 
local  jurisdiction. 

Concept  papers  and  applications 
requesting  funds  for  projects  under  this 
section  must  meet  Uie  requiremente  of 
sections  VI  rConcept  Paper  Submission 
Requiremente  for  New  Projecte")  and 
Vn  ("Application  Requiremente"), 
respectively,  and  must  demonstrate  that 

a.  The  proposed  projed  is  essential  to 
meeting  a  critical  need  of  die 
jurisdiction:  and 

b.  The  need  cannot  be  met  solely  with 
State  and  local  resources  witiiin  the 
foreseeable  future. 

2.  The  Board  has  established  two 
categories  of  such  projecte: 

a.  Critical  Needs  of  the  Largest  Urban 
Courts.  TTiis  category  U  limited  to 
projecte  submitted  by  State  or  local 
court  systems  regarding  the 
implementation  and  evaluation  of 
programs  and  procedures  to  address  die 
critical  needs  of  a  trial  court  serving  a 
city  or  county  with  a  population  of  at 
least  1.000,000  persons.  Sudi  projecte 
might  indude  but  are  not  limited  to  the 
development  and  testing  of  improved 
metiiods  to  asstet  those  courts  in 
selecting,  retaining  and  removing  judges 
or  projecte  to  relieve  acute  problems  in 
the  court's  ability  to  handle  dvil. 
criminal,  domestic  relations,  juvenile 
and  other  types  of  cases  in  a  fair  and 
timely  manner.  "Ilie  Board  will  consider 
awarding  grante  of  up  to  $600,000  each 
to  support  projecte  in  tfate  category.  Hie 
Board  Iws  set  aside  up  to  $1,000,000  of 
available  grant  funds  to  suimort  such 
projecte. 


h.  Projects  Addrwsaiag  the  Critical 
Needs  of  Other  State  and  Local 
Jurisdictions.  Thte  category  indudes 
projecte  addressing  a  critical  need  of  a 
State  or  local  jurisdiction  that  U  not  a 
major  urban  court,  as  defined  in  the 
preceding  paragrapL  A  jmijed  within 
uite  category  may  address  any  of  tiie 
topics  induded  in  die  Spedal  Interest 
l^tegories  or  statutory  Program  Areas. 
Tne  Board  has  set  aside  up  to  $50a000 
of  available  grant  funds  to  support  such 
projecte. 

3.  All  awards  under  thu  category  are 
subjed  to  die  matching  requiremente  set 
forth  in  section  X.B. 

m.  Definitions 

The  following  definitions  apply  for  die 
purposes  of  thte  guideline: 

A.  Institute.  The  State  Tustice 
Institute. 

B.  State  St^reme  Court  The  highest 
appellate  court  in  a  State,  unless,  for  the 
purposes  of  die  Institute  program,  a 
constitutionally  or  legtelativdy 
established  judidal  council  acta  in  place 
of  tiiat  court.  In  States  having  more  dian 
one  court  widi  final  appellate  autfiority. 
State  Supreme  Court  shall  mean  diat 
court  which  also  has  admintetrative 
responsibility  for  die  State's  judidal 
system.  State  Supreme  Court  also 
indudes  the  office  of  die  court  or 
council,  if  any,  it  designates  to  perform 
the  functions  described  in  thte  gddeline. 

C.  Designated  Agency  or  Council.  The 
office  or  judidal  body  v^ch  te 
authorized  under  State  law  or  by 
delegation  fivm  die  State  Supreme  Court 
to  approve  applications  for  funds  and  to 
receive,  administer,  and  be  accountable 
for  those  funds. 

D.  Grantor  Agency.  The  State  Justice 
Institute. 

E.  Grantee.  The  oi^anization.  entity, 
or  individual  to  which  an  award  of 
bistitute  funds  te  made.  For  a  grant 
based  on  an  application  from  a  State  or 
local  court  grantee  refers  to  die  State 
Supreme  Court. 

F.  Subgrantee.  A  State  or  local  court 
which  receives  Institute  funds  diroudi 
the  State  Supreme  Court. 

G.  Match.  TTie  portion  of  project  coste 
not  borne  by  die  Institute.  Match 
indudes  both  cash  and  in4cind 
contributions. 

R  Renewal  Fimding.  A  grant  to 
support  an  exteting  projed  for  an 
additional  period  of  time.  Renewal 
funding  may  take  die  form  of  a 
continuation  grant  or  an  on-going 
support  ffrant 

L  Continuation  Grant  A  grant  of  no 
more  than  24  months  to  permit 
completion  of  activities  initiated  under 
an  exteting  Institute  grant  or 
enhancemmt  of  die  programs  or 


■ervteas  produced  orastablisbad  dariiM 
die  prior  grant  period. 

h  On-Going  Stvport  Grant  A  tftait  at 
up  to  38mondis  to  siqiport  a  pi^adthat 
te  national  fai  scope  and  diat  provides 
die  State  courte  widi  services,  pitwams 
or  producte  for  which  there  te  a 
continuing  important  need. 

K.  Human  Subjects.  Individuals  who 
are  partidpante  in  an  experimental 
procedure  or  viho  are  asked  to  provide 
information  about  themselves,  dieir 
attitudes,  feelings,  opinions  and/or 
experiences  dirougfa  an  interview, 
questionnaire,  or  otiier  date  collection 
technique(s). 

IV.  Eligibility  for  Award 

In  awarding  funds  to  accomplish  diese 
objectives  and  puiposes,  die  Institute 
has  been  direded  by  Congress  to  give 
priority  to  State  and  local  ooorte  and 
dieir  agendes  (42  U.S.C  10706(bKlXA)); 
national  nonprofit  organizations 
controlled  by,  operat^  in  conjunction 
i^di.  and  serving  die  judicial  branches 
of  State  govenimente  (42  U.S.C  10706 
(b)(l)(B]);  and  national  nonprofit 
organizations  for  die  education  and 
training  of  judges  and  support  personnel 
of  the  judidal  brandi  of  State 
govemmente  (42  U.S.C  10706(bMl)(C)). 

An  applicant  will  be  considered  a 
"priority"  education  and  training 
applicant  under  section  10706(bKlXC)  i£ 
(1)  The  prlndpal  purpose  or  activity  of 
the  applicant  te  to  provide  education 
and  training  to  State  and  local  judges 
and  court  personnel;  and  (2)  die 
applicant  demonstrates  a  record  of 
substantial  eiqierience  in  die  field  of 
judidal  education  and  training. 

The  Institute  also  te  audiorized  to 
make  awards  to  odier  noiqnofit 
organizations  widi  expertise  in  judicial 
admintetration.  institutions  of  hl^ier 
education,  individuals,  partnerships, 
firms,  corporations,  and  private  agendes 
wiUi  expertise  in  judidal  admintetration. 
provided  diat  die  objectives  of  the 
relevant  program  area(s)  can  be  served 
better.  In  making  thte  judgment,  the 
Institute  will  consider  die  likely 
replicability  of  die  projecte' 
methodology  and  resulte  in  odier 
jurisdictions.  For-iirofit  organizations 
are  ateo  eligible  for  grante  and 
cooperative  agreements;  however,  diey 
must  waive  their  fees. 

Finally,  die  Institute  te  audiorized  to 
make  awards  to  Federal  Stete  or  local 
agendes  and  institutions  other  than 
courte  for  services  that  cannot  be 
adequately  provided  dmnigjb 
nongovernmental  arrangements. 

Each  application  tat  funding  from  a 
State  or  local  court  must  be  approved, 
constetent  widi  State  tew,  by  die  State's 
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SiqBRBB  Contt  orits  d»iignntwri  aigwioy 
or  council.  The  UtteroiBittTaBaheall 
IntttuiefiBidBitfwBiMl'tBaiiidi'ADiiitB 

andibesMpBosiUB^finr^aimcii^iprap^ 

mj|tiii«l«t— Hwmrftfnatitllla  JlUBll,dlI 

acoonlBnfle  witfamtioDJQ&SiafttiiiB 
guideline.  A  UBttnftpaiaonB  to  inntBOtin 
each  State  regaidiog  a|i|inwHUof 
applioatiaiia  bom  ^atBimdlDiHilmnnrta 

and  aHmmtotewtimnnfllMlitllte^tHlllllO 

thoieieouits  -iacaontainBdinite 
Appendix. 

V.  Types  dFTnOecta  and  2tan0ant8xS 
Awuda 

A.  Types  of  Projects 

Except  as  expraratypravidefi'in 
section  ILBJLb..andUXI.<fibove,  the 
Institutsibas  planed  Jio.'limitationon  (the 
overallinuinbar<of -awaida  .or  thsinumber 
of  awarda<in.each  JipeoialiinteiMt 
cat^gofy.  HhefeneralitHiea'Ofiiiioieats 
are: 

l.>fiduaatifm'fiiBdiniinin8; 

:  iliaiwiili  anil  nTttliinltim 

3.  BeiuuiialiaUuii;'eaTd 

4.  Technical  naiatance. 

1.  Except  aa  ipectBeatoiparngn<pha 
V-B-T  ana'3...conc^t  j>apei8.and 
applicittionslor  new  ptq}ect8  and 

request  fmdtqg  in  amounts  qp  to 
^00;doD,  alfliei^  awBidaan  wcceaa  j2 
SZOaOOO  are1Ike^.tol)e  raseanditols 
ouide.  ff-at  aU.  jodylpraiJBhlyjimmuting 
proposals  thatwiinia«a.a  aignifioHnt 
impact  nBfiaoa%. 

2.  A  projeot.addicsaii|g  the  Aaedsiof 
the  largMt  jiAan<G0utt8  jmder  Saction 
II.C.2.a.  mayvasaive  sui^ost  oija^Ao 
SSOOOOB. 

3.  AppliaitkinBifionanigiiiQgauppart 
grants  BMBf  iWQUwt  ft"*'^^*W'^'^''"""''**'' 
upioiHOtOiO.  Attthe  diaoMiDn'Ofihe 
Board.  <d»lfundstto«BppoBt3mBDiii« 
support  gnotla  may  lie  Awmded  siAer 
entte^-6am  tfaeilnititulBte 
appropiidtlansifiirifaelttBaall^BBrciff.tiie 
award  or  frmnifae  tnstitirte'a 
appropriations  EorianBaeaaivefiaoal 
Years  begnidliagiwiifa;te  Eiacal  Vaaraif 
the  awaA  When  iftinflaitDguppott  Ae 
full  amount  df-Bn-xngoingsappitftigiaiit 
are  not  awarded  famTAeanprapBkrtions 
for  the  Fiscal  Year  of  jaward.  .funds ttp 
support  itfie^eoand.and'BngrisuhsequBnt 
yeaiBiof  the  gradt  willibemade 
available  igNmitheiaatiaiBotary 
performanaetafittnipn)ieot<aB'SBileotad 
in  the  quarterly  riugiuaaBwiinBti 
required  to  ht  filed'aiid  sontiDBsgnait 
monitoiii)g,»and-aultl«dt  to  llie 
availability-i2^Hii(yKiatianB  Surillwt 

FlSfillXSBC. 


C.  Len^'(if-'OrarttIferiodB 

1.  Grant  pesiodsifiir  an  jww  .and 
continuation  prp^ads  xirdinaii}y  will  Jiot 
exceed  21  monihs.  - 

2.  Graht,periods.lDr0n;«Qiog  8uiq>OEt 
grants  ordinarily  will  not  exceed.36 
months.  I 


AnarStnmiaBion 
taiorii 


RaqataoDarils^'Mew'PrbiecSts 

Concept  p^ers  are  an^xtiemely 
Important  part  oT  the  application  pioceas 
because  thay  enable  ihe  institute  to 
learn  IhBjVQgram  .areas  bTjuimaiy 
interest  to  the  courts  and  to  explore 
innovative  ideas,  without  imposing 
heavy  burdens  on  prospective 
aiq)liGants.  Theuaatof'canoept  papers 
also  permits  the  In«titute>to  better 
project  the  nature  and«mount<.of  vgiant 
awards.  Because  of  their  importanoe.'tfae 
InstitutejBguhrestfldljmrtifiSirequaBting 
financial  aaaiataniBirom-tfae  Inatitute 
(except  ihoaesaeektogmnewdl  funding 
pursuant  to4BCtiot;K0  to.aiibmit 
conoc9>tjapan3>riDr.to>Bubmittin8<a 
foimdl  giant  ^ppliaation.  This 
reqniiamBnt.and  tkcaubmission 
deadlinBB  forxonoapt  papers  and 
application  mqy  -le  <waived  thy  tdie 
Board  if  itidetermjpBBithatitnnefantais 
or  other  oiificaliaonsiilBratiaia  jnftify 
the  waiver. 

A.  Pornaxt  and  Ctofrtent 
ConcqxtipqpeiB  muetdncdude  a  cower 

sheet  and  a  Jiaiialiwe. 
1.  The  cowertsbtetimuat'jBontain: 
«.  Atitledeeciibiqg -the  proposed 

project; 

b.  inieiname<and>addnas(ofitheicourt, 
organization  or  individual  aubmittiiig  Ike 
paper  «nd 

&  The  name,  title,  address  (if  difiauitt 
from  iJHit  in  .b  j,  and  itelei^onemumber 
of  a  contadt-peeson^who  nan  pioadde 
further  infoimati0n  about  die  paper. 

2.iThe;nBBativt  muatbe-iiDimoEelhan 
10  doubleapooed  pages  ontB^ibylUliinafa 
paper.  Mai^s  saould  not  be isas  dunl 
indi.  Xhe.nansatire  afaould-oontBin: 

a.  Ptogtaai-'AnaB  Th-Be' Covered.  A 
statement  which  lists  ibeprogramaDeas 
setibvtfa  in  •the:Skite  juBtice  Jnatitute 
Act,  and,  if  sppropriate.'die  institute's 
Special  Intenat^progiamiBctegotieslbat 
are  addressed  by  the  proposedpiofBdL 
Applicants  shouU'eJVlainifaepfopDaed 
project's  tefarttadriilpioaiRrogiBm  Area 
or  Special'taHantt'Ctftegoiy  onl^iif  it  ia 
not  obvious. 

b.  An  «nq<l*"M«f*'"""^'^^"»  iiwitliiurAe 
project  If  the  project  is  to  be  oonduCtBd 
in  a  apadifici]iiaifion(a),.appliaBiitB 
should  discuaattkeuuu  titular  naeds-tff 
the  pni|BattBttefi)teibe«ddie8i«4i)bv*flie 

K reject  and  whyjtfaoaejiseds.'aieadt 
eing  met  '*■'  »mif<*»  j— nff jitiatti^ 


materials,  programs,  procedures, 
services  or  oflier  resuufces. 

If  the  project  is  not  site  specific, 
applicants  ihould  discuss  the  problems 
that  the.propoaedprojaot  win^ddiess, 
and  explain  iwhy  existing  matenals, 
programs,  procaduies,  .sesuicas.orvOther 
resources  do  Jiot-adeqUBitely  resolve 
those  problems. 

c  A. -summary  description  af^ftse 
approach  ito  be  tleken; 

d.  A  summary  descr%)tion  of 'how^e 
project  willlbe'evdludt«d,iindluding»ttie 
ev^Otion'orltevia; 

e.  A  description  of  the  products^ftat 
will  resUh,  fte'degreelo^wftiidi'ihey'wfll 
be  applicable  to  oourta  aoron  -te 
nation,.and1heiniannet  in  Wiii(fl»  flie 
products  andTeeUltsofAe-projeot  will 
be  disaeminBted; 

f.  Anwqflanation  oFflie'expetited 
benefits  to-be  derived ftom'tiie'projejJt; 

ig.  Xhe  identity  ttf>dic4fQy<4ta{f:(if 
kn'own).andj-anmmay^daecr^tiDnntf 

their  qualifications; 

h..A,prdliniina?y;buflgBt£atimate 
including  the  anfidipatedjcaatsilQr 
personnel. '£riqge'ben£t8,.tEavel 
equipment,  supplies,  aDhttacts,^indireot 
costs,  and  other  anticipated  jnajor 
expenditure  catesorias; 

i.  The  amount,  J>atutei(ca8h  ornoB- 
cash),-8i>d.aau£ce'Xiif  notchio'be 
provided  (Bee.se(!tionXB<):and 

j.  A  statemant^of  Mhedier  .finanoiol 
aasiatanGei(».thepr«|eat  has  baansr 
wUlilRSOiight  fiamt0^r«ounies. 

3.  The  Institute  enaBuraBeswniavt 
paper  applicants  to  attach  letleis'jaf 
COqp^fpntinn  tiind  '■muMUt  imm  'Ihe  ooufts 
and  related  avenciaa«faB[t<wlllte 
involved  in  or  directly  aSaotafl  by  ^ 
proposed 'prDimt 

4.  The  Institute  iwdninDtvcaeilt 
conoeptpapers'exoeadingTID'paqgee.  The 
page  limit>doe8-not<iadhide')0tten-t)f 
cooperation' or*  enduiBBUieilto. 

Additional  mateiiaWhwfld'ndt'be 

attached  unlaasfit  istvsseittialtO'impaM 
a  ckariundeMtandingidf^dieipnijeat 

5.  Applicaittswibntitfiiig  more'flian 
one  conoeptpaperamy  imthide'ratfterial 
that  wouM'be  itteittisdin^adiomioept 
paperiin«  oover'l^ttr,  and'inoorporate 
that  mdtetidl'byiicifBMnoe-in^adb  paper. 
The  incorporated'mtfterialiwin'be 
couittBd>B8ainrttihetB*pa8e<Iinilt  for 
each'paper.'A'OoiV'tf  fte  oover  tetter 
should  be  a1tacbod)tD«adi'0opy  tf  «bi9i 
concept  paper. 


B.  Sekclion  Catada 

1.  All•aonoe|t^papH■  will%e 
evalwttedibyiAe  <taffimiflieli»aaiB'dr*flie 
followin^'oittetia: 

a.  Tlie'flemoii^twItlun'tff'neeflTui  "fte 
project; 


bjle  aaaiAMM  and  innovathroosa 
of  the  approsdi  daacribad; 

c.  Hm  benefits  to  be  derived  fitnn  tha 
project:  and 

^  The  teasonaUeness  (rfthe  prmoeed 
bodget 

2.  "^>edal  bterest"  category  coocept 
papers  submitted  pursuant  to  section 

IL&wiU  also  be  rated  on  the  proposed 
prefect's  relationship  to  one  of  the 
•^Jedal  Interesr  categories  set  forth  in 

mat  section,  and  the  d^pee  to  v^iich  the 
nndiogs.  procedures,  training, 
technology,  or  other  results  of  the 
project  can  be  transferred  to  other 
jurisdictions. 

3^"Sfaigle  jmisdiction'*  concept  papers 
submitted  pursuant  to  section  EC  will 
be  rated  on  die  proposed  project's 
relation  to  one  of  the  ''^)ecial  bteiesT 
categories  set  fbrfli  to  section  EB..  and 
on  the  q>ecial  raqobements  listed  fai 
sectioBlLCl. 

4.  In  determining  whidi  concept 
papwe  wiH  be  selected  for  development 
into  fUl  applications,  the  Institnte  wiU 
also  consider  die  availability  (rf 
finudal  assistance  from  odier  sources 
for  ttie  project:  the  amoont  and  nature 
(cash  or  in-ldnd)  oi  the  submitter's 
anticipated  match:  whether  the 
submitter  is  a  *>iority  appUcant"  ondar 
S*i!?S*°*''»  «?«t>"»8  legislation  (aee 
42  U AC.  10706(bMl)  and  section  IV 
above);  and  the  extent  to  i^ch  the 
propoaed  pro ject  would  also  benefit  the 
Federal  conrta  or  help  die  State  coorts 
enforce  Federal  canstitotional  and 
legislative  requirements. 

C  Review  Process 

Concept  papers  wiU  be  reviewed 
competitively  by  tfie  Board  of  Directors. 
Institute  staff  will  prepare  a  narrative 
summary  and  a  rating  sheet  ass^niiM 
points  for  each  relevant  selection 
criterion  for  those  concept  papen  wdiich 
fan  within  the  scope  of  the  Institute's 
funding  program  and  merit  serious 
consideration  by  the  Board.  Staff  wiU 
also  prepare  a  Ust  of  those  papers  that, 
in  the  judgment  of  die  Executive 
Director,  propose  projects  that  lie 
outside  the  scope  of  the  Institute's 
funding  program  or  are  not  likely  to 
merit  serious  consideration  by  the 
Board.  The  narrative  summaries,  rating 
sheets,  and  list  of  mm-reviewed  papen 
wUl  be  presented  to  the  Board  for  their 
review.  Committees  of  the  Board  wUl 
review  concept  paper  summaries  within 
assigned  pro-am  areas  and  prepare 
recommendations  for  the  full  Board.  The 
fiiU  Board  of  Directon  wUl  Uien  dedde 
which  concept  paper  appUcants  should 
be  faivited  to  submit  formal  applications 
for  funding.  The  dedsicm  to  invite  an 

application  ia  aole^  that  of  the  Board  of 
Directon. 
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An  origfaial  and  three  oopiss  ofal! 
ctmcept  papen  sdnnittBd  far 
considentton  in  Fiscal  Tear  1900  most 
be  seirt  by  first  doss  or  overnight  ""<!, 

or  by  coorier  no  later  than  November  3a 
1988.  A  poetmaric  or  cornier  receipt  wni 
constitate  evidence  of  die  sobmission 
date.  All  envdopes  ccmtaining  concept 
papen  should  be  marked  Copcept  Paper 
and  should  be  sent  to  State  Justice 
Institote.  120  8.  Fahrfax  Street. 
Alexandria,  Virginia  22314. 

Receipt  of  each  concept  paper  «vill  be 
acknowledged  in  writing.  Extenaiona  of 
the  deadlfaie  for  submissian  of  ccmcmt 
papen  will  not  be  granted. 

The  Boerd  e]q>ects  to  meet  on  Mardi 
»-ll,  1980,  to  review  the  concept  papen 
and  invite  apiriications.  The  faistitate 
wUl  send  writteaa  notice  to  all  persons 
submitting  concept  papen  of  te  Board's 
decisions  regarding  their  papen  and  of 
^  key  issoes  end  questions  that  arose 
during  the  review  intKxss.  A  decision  by 
the  Board  not  to  invite  en  ajqilication 

may  not  be  appealed,  but  does  not 
prohibit  resubmissioo  of  die  concept 
paper  or  a  revision  thereof  to  a 
subsequent  round  of  fundfog.  The 
Institute  win  also  notify  the  designated 
State  contact  Usted  to  Uie  Appendix 
when  the  Board  tovites  applicattons  that 
are  based  on  concept  pepen  whidi  are 
submitted  by  courts  withto  their  State  or 
which  specify  a  participating  sHe  within 
tiieir  State. 


the 

forth  to  Form  O. 

*:J^rtifieale  of  State  Afpmwai 
(fOniVh-AnanMBeUmbamt 
?L!9^ '''"''^ '"*' ^Mieds  a  copy  of 
FORM  B  aigoad  by  Hm  State's  Gkief 

Judge  or  Chief  {astfoe. 


or  the  head  of  Ike 


AppltoatiaB  ReqoinaBanto  for  New 


vn. 

Projecto 

Accept  as  qiedfied  to  Section  VI  a 
fonnal^Ucation  for  a  new  project  is 
to  be  submitted  onfy  upon  tovitation  of 
die  Board  following  review  of  a  concept 
paper.  An  application  for  Institote 
funding  support  must  include  an 
application  form,  budget  forms  (widi 
appropriate  documentation),  a  project 
abstract  and  program  narrative,  and 
certato  certifications  and  assurances. 
These  documents  are  described  below. 

A.  Forms 

1.  Application  Form  (FORM  A)— The 
application  form  requesta  basic 
information  regarding  the  proposed 
project,  the  applicant,  and  the  amount  of 
funding  support  requested.  It  alao 
requires  the  signature  of  an  individual 
autiioriied  to  certify  on  behalf  of  die 
applicant  that  the  information  ctmtatoed 
to  the  appUcation  is  true  and  complete, 
that  submission  of  die  application  has 
been  authorized  by  the  applicant,  and 
that  if  funding  for  the  proposed  project 
is  approved,  die  applicant  wiU  comply 
with  the  requirementa  and  conditions  of 


denotes  that  die  prapoeed  project  has 
been  approvwl  by  the  State's  highest 
court  or  the  agency  or  oomdl  it  has 
designated,  h  denotee  farther  diet  if 
fundtag  for  the  prefect  is  approved  by 
the  tostitate,  the  coort  or  deeipiated 
agemgr  or  oooicil  wfll  receive. 

Mbninieler.  and  be  accovnteble  far  the 
awarded  funds. 

3.  Ak^  famw  (FORM  C  or  Cl)— 
Appbcanto  may  sabmit  die  proposed 
project  budget  either  to  die  tebolar 

format  of  FORM  C  or  to  die  spreadsheet 
format  of  PCXIM  Cl.  >^Bcante 
requesting  more  dian  flOOAlO  are 
encouraged  to  use  die  spresdsheet 
fonnat  If  the  proposed  project  period  is 
for  more  than  12  montin,  a  separate 
focm  should  be  submitted  for  the  portion 
of  die  project  extending  beyond  month 

In  addition  to  FORM  C  or  Cl. 
appUcante  must  provide  a  detaUed 
budget  nanetive  providtog  an 
ejqilanation  of  die  buis  for  die 
estimates  to  each  budget  category.  (See 
Section  Vn  J).) 

If  funds  fitim  other  sources  are 
required  to  conduct  the  project,  either  aa 
match  or  to  support  otha  aspecte  of  dte 
project,  the  source,  current  status  of  the 
request  and  antic^ted  decision  date 
must  be  provided. 

4.  Assurances  {FORM  D)— This  form 
lista  the  statutory,  regulatory,  and  policy 
requirementa  and  conditioaa  widi  which 
rec^iienta  of  Institote  funds  must 
conqify. 

B.Ptv/ect  Abstract 

The  abstract  shoukl  hi^ilight  die 
purposes,  goals,  mediods  and 
anticipated  benefito  of  die  propoaed 
project  It  should  not  exceed  one  single- 
sprced  page  on  eVi  by  11  indi  paper. 
C  Program  Narrative. 

The  program  namtive  diould  not 
exceed  25  double-spaced  pages  on  SV^ 
by  11  inch  paper.  Margins  should  not  be 
less  dian  1  inch.  The  page  Umit  does  not 
mclude  appoidices  containii^  resones 
and  lettera  oi  cooperation  or 
endoraement  Additional  backgrooad 
material  may  be  attached  onfy  if  it  ia 
esseatial  to  obtainii^  a  dear 
underatanding  of  &•  proposed  project 
Numerous  r-^'      ■• 
stroqgfy( 
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The  program  natrative  should  address 
die  following  topics: 

1.  Project  Objectivm.  A  clear,  oondse 
statement  of  ndiat  the  proposed  project 
is  Intended  to  aooonqillriL  In  stating  the 
objectives  of  the  project,  applicants 
should  focus  on  the  overall 
programmatic  objective  (e^.  to  enhance 
understanding  and  skills  regarding  a 
specific  subject,  or  to  determine  how  a 
certain  proosdure  affects  the  court  and 
litigants)  radier  than  on  operational 
objectives  (e^g.,  provide  training  for  32 
Judges  and  court  managers,  or  review 
data  from  300  cases). 

2.  Program  Areas  to  be  Covered.  A 
statement  whidi  lists  the  program  areas 
set  forth  in  die  State  Justice  Institute 
Act,  and.  if  appropriate,  the  Institute's 
S^>ecial  Interest  program  categories  that 
are  addressed  by  the  proposed  projects. 
A  discussion  should  be  included  only  if 
the  relationship  between  the  proposed 
project  and  the  program  areas  and 
special  interest  categories  is  not 
obvious. 

3.  Need  for  the  Project  If  the  project  is 
to  be  conducted  in  a  specific  location(8), 
a  discussion  of  the  particular  needs  of 
the  project  site(8)  to  be  addressed  by  the 
project  and  why  those  needs  are  not 
being  met  throii^  the  use  of  existing 
materials,  programs,  procedures, 
services  or  other  resources. 

If  the  project  is  not  site  specific  a 
discussion  of  the  problems  that  the 
proposed  project  will  address,  and  why 
existing  materials,  programs, 
procedures,  services  or  other  resources 
do  not  adequately  resolve  those 
problems.  The  discussion  should  include 
specific  references  to  the  relevant 
literature  and  to  the  experience  in  the 
field. 
4.  Taske,  Methods  and  Evaluation. 
a.  Tasks  and  Methods.  A  delineation 
of  the  tasks  to  be  performed  in  achieving 
the  project  objectives  and  the  methods 
to  be  used  for  accomplishing  each  task. 
For  example: 

For  research  and  evaluation  projects, 
the  data  sources,  data  collection 
strategies,  variables  to  be  examined, 
and  analytic  procedures  to  be  used  for 
conducting  the  research  or  evaluation 
and  ensuring  the  validity  and  general 
applicability  of  the  results.  For  projects 
involving  human  subjects,  the 
discussion  of  methods  should  address 
the  procedures  for  obtaining 
respondents'  informed  consent,  ensuring 
the  respondents'  privacy  and  freedom 
from  risk  or  harm,  and  die  protection  of 
othen  who  are  not  the  subjects  of 
researdi  but  would  be  affected  by  the 
researdi.  If  the  potential  exists  for  risk 
or  harm  to  die  human  subjects,  a 
discussion  should  be  included  of  the 
value  of  the  proposed  research  and  the 


methods  to  be  used  to  minhnize  or 
eliminate  such  risk. 

For  education  and  training  projects, 
the  adult  education  techniques  to  be 
used  in  designing  and  presenting  the 
training,  including  the  teaching  methods 
to  be  used  and  the  opportunities  for 
structured  interaction  among  the 
participants;  how  faculty  wiU  be 
recruited,  selected,  and  trained;  the 
proposed  number  and  length  of  the 
conferences,  coursts,  seminars  or 
workshops  to  bo  conducted;  the 
materials  to  be  provided  and  how  they 
will  be  developed;  and  the  cost  to 
participants. 

For  demonstration  projects,  the 
demonstration  sites  and  the  reasons 
they  were  selected,  or  if  the  sites  have 
not  been  chosen,  how  they  will  be 
identified  and  their  cooperation 
obtained;  how  the  program  or 
procedures  will  be  implemented  and 

monitored. 
For  technical  assistance  projects,  the 

types  of  assistance  that  will  be 
provided;  the  partfcular  program  area(s) 
for  which  assistance  will  be  provided; 
how  requests  will  be  obtained  and  the 
type  of  assistance  determined;  how 
suitable  providera  will  be  selected  and 
briefed;  how  reports  will  be  reviewed; 
and  the  cost  to  recipients. 

b.  Evaluation.  Every  project  design 
must  include  an  evaluation  plan  to 
determine  whether  the  project  met  its 
objectives.  The  evaluation  should  be 
designed  to  provide  an  objective  and 
independent  assessment  of  the 
effectiveness  or  usefulness  of  the 
training  or  services  provided;  the  impact 
of  the  procedures,  technology  or 
services  tested;  or  the  validity  and 
applicability  of  the  research  conducted. 
The  plan  sluiuld  present  the 
qualifications  of  ftie  evaluator(8); 
describe  the  criteria  that  will  be  used  to 
evaluate  the  project's  effectiveness; 
explain  how  the  evaluation  will  be 
conducted,  including  the  specific  data 
collection  and  analysis  techniques  to  be 
used;  discuss  why  diis  approach  is 
appropriate;  and  present  a  schedule  for 
completion  of  the  evaluation  within  the 
proposed  project  period. 

Ilie  eveduation  plan  should  be 
appropriate  to  the  type  of  project 
proposed.  For  example,  an  appropriate 
evaluation  approach  for  many  research 
projects  is  the  review  of  the  research 
mediodology,  data  collection 
instruments,  preliminary  analyses,  and 
products  as  they  are  drafted  by  an 
advisory  panel  comprised  of  independ- 
ent researdien  and  practitionera 
representing  the  perspectives  affected 
by  the  proposed  project 

An  appropriate  evaluation  approach 
for  many  education  or  training  projects 


is  to  obtain  the  reaction  of  trahdng 
participants  to  the  qualty  and 
effectiveness  of  faculty  presentations, 
the  format  of  sessions,  die  value  or 
usefulness  of  the  mate^al  presented  and 
other  relevant  factora.  Another 
appropriate  approach  when  an 
education  project  invohes  the 
development  of  cuiriciilar  materials  is 
the  use  of  an  advisory  panel  of  relevant 
experts  coupled  with  a  test  of  the 
curriculum  to  obtain  the  reactions  of 
participants  and  faculty  as  indicated 
above. 

The  evaluation  plan  for  a 
demonstration  project  should 
encompass  an  assessment  of  program 
effectiveness  (e.g.,  how  well  did  it 
work?);  user  satisfaction,  if  appropriate; 
the  cost  effectiveness  of  the  program;  a 
process  analysis  of  the  program  (e.g., 
was  the  program  implemented  as 
designed?  did  it  provide  the  services 
intended  to  the  targeted  population?); 
the  impact  of  the  program  (e.g.,  what 
effect  did  the  program  have  on  the 
court?  what  benefits  resulted  frtmi  the 
program?);  and  the  replicability  of  the 
program  or  components  of  the  program. 

For  technical  assistance  projects, 
applicants  should  explain  how  the 
quality,  timeliness,  aJad  impact  of  the 
assistance  provided  will  be  determined. 

5.  Project  Management  A  detailed 
management  plan  including  the  starting 
and  completion  date  for  each  task;  the 
time  commitments  to  the  project  of  key 
staff  and  their  responsibilities  regarding 
eadh  project  task;  and  the  procedures 
that  will  be  used  to  ensure  that  all  tasks 
are  performed  on  time,  within  budget, 
and  at  the  highest  level  of  quality.  The 
management  plan  must  also  provide  for 
the  submission  of  Quarterly  Progress 
and  Financial  Reports  within  30  days  of 
the  dose  of  each  calendar  quarter  (i.e., 
no  later  than  January  3a  April  3a  July 
30,  and  October  30). 

6.  Products.  A  description  of  the 
products  to  be  developed  by  the  project 
(e.g.,  monographs,  training  curricula  and 
materials,  videotapes,  articles,  or 
handbooks),  including  when  they  will  be 
submitted  to  the  Institute.  The 
application  must  explain  how  and  to 
whom  the  products  will  be 
^Bseminated;  identify  development, 
production,  and  disaemination  costs 
covered  by  the  projflct  budget;  and 
present  the  basis  on  which  products  and 
services  developed  or  provided  under 
the  grant  will  be  offsred  to  the  courts 
community  and  the  public  at  large. 
Ordinarily,  the  products  of  a  research, 
evaluation,  or  demonstration  project 
should  include  an  article  summarizing 
the  project  findings  that  is  publishable 
in  a  journal  serving  the  courts 
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community  nationally,  an  executive 
summary  diat  will  be  disseminated  to 
the  project's  primary  audience,  or  botL 
The  products  developed  by  education 
and  training  projects  should  be  designed 
for  use  outside  the  classroom  so  that 
they  may  be  used  again  by  origlaal 
participants  and  others  in  the  course  of 
their  duties.  Fourteen  copies  of  all 
project  products  must  be  submitted  to 
the  Instihite. 

7.  Applicant  Status.  An  applicant  that 
is  not  a  State  or  local  court  and  has  not 
received  a  grant  fixim  the  Institute 
within  the  past  two  years  should  include 
a  statement  Indicating  whether  it  is 
requesting  "priority  status"  recogniUon 
as  either  a  national  non-profit 
organization  controlled  by.  operating  in 
conjunction  with,  and  serving  the 
judicial  branches  of  State  governments; 
or  a  national  non-profit  organization  for 
the  education  and  training  of  State  court 
judges  and  support  personnel.  See 
section  IV.  A  request  for  recognition  as 
a  priority  recipient  pursuant  to  42  U.S.C 
10705  (b)(1)(B)  or  (l)(C)  must  set  forth 
the  basis  for  designation  as  a  priority 
recipient  in  its  application.  If  the 
applicant  is  neither  an  organization 
qualifying  as  a  priority  recipient  nor  a 
State  court  this  section  miist 
demonstrate  how  it  will  serve  the 
objectives  of  the  relevant  program 
area(s)  hi  terms  of  replicability  and 
other  appropriate  factora.  Nonjudicial 
units  of  Federal  State,  or  local 
government  available  from  non- 
governmental sources. 

8.  Staff  Capability.  A  summary  of  the 
trainhig  and  ejqwrience  of  the  key  staff 
membera  and  consultants  that  qualify 
them  for  conducting  and  managing  the 
prt^osed  project  R^sum^  of  identified 
staff  should  be  attached  to  die 
application.  If  one  or  more  key  staff 
memben  and  consultants  are  not  known 
at  the  time  of  die  application,  a 
description  of  die  criteria  that  will  be 
used  to  select  persons  for  these 
positions  should  be  included. 

9.  Organizational  Capacity. 
AppUcants  that  have  not  received  a 
grant  from  the  Institute  within  the  past 
two  years  should  taclude  a  statement 
describfaig  the  capacity  of  the  applicant 
to  administer  grant  funds  including  die 
financial  systems  used  to  monitor 
project  expenditures  (and  bicome.  if 
any),  and  a  summary  of  die  applicant's 
past  experience  in  administering  grants, 
as  well  as  any  resources  or  capabilities 
that  die  applicant  has  diat  will 
particulariy  assist  hi  die  successful 
co!i^Ieti<m  of  the  project. 

If  the  applicant  is  a  non-profit 
organization  (other  than  a  university),  it 
must  also  provide  documentation  of  its 
501(c)  tax  exempt  status  as  determined 


by  die  Internal  Revenue  Service  and  a 
copy  of  a  cmrent  certifiMl  audit  report 
For  purposes  of  ttiia  requii  wueut 
"currenT  means  no  eariler  than  two 
yean  priw  to  die  current  calendar  year, 
ff  a  cuirent  audit  rqwrt  is  not  available, 
die  histitttte  will  require  die 
organization  to  complete  a  financial 
capability  questionnaire  which  must  be 
certified  by  a  Certified  Public 
Accountant  Odier  applicants  may  be 
required  to  provide  a  current  audit 
report,  a  financial  capability 
questionnaire,  or  both,  if  specifically 
requested  to  do  so  by  the  Institute. 

Unless  requested  odierwise,  an 
applicant  that  has  received  a  grant  from 
uie  histitute  widiin  die  past  two  yean 
should  describe  only  die  changes  fai  its 
organizational  capacity,  tax  status,  or 
financial  capability  diat  may  affect  its 
capacity  to  administer  a  grant 

10.  Letters  of  Support  for  the  Project 
If  the  cooperation  of  courts, 
organizations,  agencies,  or  individuals 
oUier  dian  die  appUcant  is  requfred  to 
conduct  die  project  written  assurances 
of  cooperation  and  availabUity  should 
be  attached  as  an  appendix  to  die 
apphcation. 

D.  Budget  Narrative 

The  budget  narrative  should  provide 
the  basis  for  the  computation  of  all 
project-related  costs.  Additional 
backmound  or  schedules  may  be 
attached  only  if  diey  are  essential  to 
obtaming  a  clear  understanding  of  die 
proposed  budget  Numerous  and  lengthy 
appendices  are  strongly  discouraged. 

The  budget  narrative  should  address 
die  items  listed  below.  The  costs 
attributable  to  the  project  evaluation 
should  be  clearly  identified. 

1.  Justification  of  Personnel 
Compensation.  The  applicant  should  set 
forth  the  percentages  of  time  to  be 
devoted  by  die  individuals  who  will 
serve  as  the  staff  of  die  proposed 
project  the  annual  salary  of  each  of 
diose  peraons,  and  die  number  of  work 
days  per  year  used  for  calculating  die 
percentages  of  time  or  daily  rate  of 
diose  faidividuals.  The  applicant  should 
explahi  any  deviations  from  current 
rates  or  established  written  organization 
policies. 

2.  Fringe  Benefit  Computation.  The 
applicant  should  provide  a  description 
of  the  fringe  benefits  provided  to 
employees.  If  percentages  are  used,  die 
authority  for  such  use  should  be 
presented  as  well  as  a  description  of  die 
elements  included  in  the  determination 
of  the  percentage  rate. 

3.  Consultant/Contractual  Services. 
The  appUcant  should  describe  each  type 
of  service  to  be  provided.  The  basis  for 
compensation  rates  and  the  method  for 


selectton  should  also  be  tadodwL  Rates 
for  consultant  services  most  ba  set  hi 
acoordanca  widi  Sectfoo  XLRZx. 

4.  ThireiL  IVansportatiaB  costs  and 
per  diem  rates  must  conqply  with  die 
pedicles  of  die  appUcant  o^uiization.  If 
die  applicant  doiss  not  hava  an 
established  travel  policy,  dien  travel 
rates  shaQ  be  consistent  widi  diose 
established  by  the  Institute  or  die 
Federal  Government  (A  copy  of  die 
Institute's  travel  poUcy  is  available  upon 
request)  The  budget  narrative  should 
include  an  explanation  of  the  rate  used. 
including  the  components  of  die  per 
diem  rate  and  the  basis  for  the 
estimated  transportation  expenses.  The 
purpose  for  travel  should  also  be 
included  in  the  narrative. 

5.  Equipment  Grant  funds  may  be 
used  to  purchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  objectives  of  die 
project  The  appUcant  should  describe 
die  equipment  to  be  purdiased  or  leased 
and  explain  why  die  acquisition  of  diat 
equipment  is  essential  to  aocompUsh  die 
project's  goals  and  objectives.  The 
narrative  should  dearly  identify  which 
equipment  is  to  be  leased  and  which  is 
to  be  purchased  The  method  of 
procurement  should  also  be  described. 
Purchases  for  automatic  data  processing 
equipment  must  comply  with  section 
XIJi.2,b. 

&  Supplies.  The  appUcant  should 
provide  a  general  description  of  the 
suppUes  necessary  to  accompUsh  die 
goals  and  objectives  of  the  grant  In 
additioa  the  appUcant  should  provide 
the  details  siqiporting  the  total 
requested  for  this  expenditure  category. 

7.  Construction.  Construction 
expenses  are  prohibited  except  for  the 
limited  purposes  set  forth  in  section 
X.G.2.  Any  allowable  construction  or 
renovation  expense  should  be  described 
in  detail  in  the  budget  narrative. 

8.  Telephone.  AppUcants  should 
indude  antidpated  telephone  charges, 
distinguishmg  between  monddy  charges 
and  long  distance  charges  in  the  budget 
narrative.  Also,  appUcants  should 
provide  the  basis  used  in  developing  the 
monthly  and  long  distance  estimates. 

9.  Postage.  Antidpated  postage  costs 
for  project  related  maiUngs  should  be 
described  in  the  budget  narrative.  The 
cost  of  spedal  maiU^,  such  as  for  a 
survey  or  for  aqnoundng  a  workshop, 
should  be  disthiguished  from  routine 
operational  mading  costs.  The  bases  for 
aU  postage  estimates  should  be  induded 
in  die  justification  material 

10.  Printing/Photocopyingq. 
Anticipated  costs  fw  printing  or 
photocopying  should  be  hiduded  in  die 
budget  narrative.  AppUcants  should 
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provide  the  details  undertying  these 
estimates  in  support  of  the  request 

11.  Znciirecf  CMto.  i^licants  should 
describe  ttie  indirect  cost  rates 
applicable  to  the  grant  in  detail  These 
rates  must  be  established  In  accordance 
widi  section  XLR4.  If  the  applicant  has 
an  indirect  cost  rate  or  allocation  plan 
approved  by  any  Federal  granting 
agency,  a  copy  of  the  approved  rate 
agreement  should  be  attached  to  the 
application. 

12.  Match,  The  applicant  should 
describe  the  source  of  any  matching 
contribution  and  the  nature  of  the  match 
provided.  Any  additional  contributions 
to  the  project  should  be  described  in  this 
section  of  the  budget  narrative  as  well 
If  in-kind  match  is  to  be  provided,  the 
applicant  riiould  describe  how  the 
amount<«nd  value  of  the  time,  services, 
or  materials  actually  contributed  will  be 
documented. 

E.  Submigahn  Requirementa 

1.  An  application  package  containing 
the  application,  an  original  signature  on 
FORM  A  (and  on  FORM  B.  if  the 
application  is  from  a  State  or  local 
court),  and  four  photocopies  of  the 
application  package  must  be  sent  by 
first  dass  or  overni^t  mail  or  by 
courier  no  later  than  May  23, 1990.  A 
postmark  or  courier  receipt  will 
constitute  evidence  of  the  submission 
date.  Please  mark  application  on  all 
application  package  envelopes  and  send 
to:  SUte  justice  Institute.  120  S.  Fairfax 
Street.  Alexandria,  Virginia  22314. 
Receipt  of  each  proposal  will  be 
acknowledged  in  writing.  Extensions  of 
the  deadline  for  receipt  of  applications 
will  not  be  granted. 

2.  Applicants  invited  to  submit  more 
than  one  application  may  include 
material  that  would  be  identiccd  in  each 
application  in  a  cover  letter,  and 
incorporate  that  material  by  reference  In 
each  application.  The  Incorporated 
material  will  be  counted  against  die  25- 
page  limit  for  the  program  narrative.  A 
copy  of  the  cover  letter  should  be 
attached  to  each  copy  of  each 
application. 

Vm.  AppUcatioo  Review  Praoeduras 

A.  Preliminary  Inguiriea 

The  Institute  staff  will  answer 
inquiries  concerning  application 
procedures.  The  staff  contact  will  be 
named  in  die  Institute's  letter  inviting 
submission  of  a  formal  application. 

B.  Selection  Criteria 

1.  All  applications  will  be  rated  on  the 
basis  of  the  criteria  set  forth  beh>w.  The 
Institute  will  accord  t}ie  greatest  wei^t 
to  tfie  tbilowing  critorla: 


E 

a.  Tlie  soundness  of  the  methodology; 

b.  The  appropriateness  of  the 
proposed  evaluation  design; 

c  The  qualifications  of  the  project's 
staff, 

d.  The  applicant's  management  plan 
and  organizational  cBpabilities; 

e.  The  reasonableiess  of  the  proposed 
budget; 

f .  The  demonstratfcn  of  need  for  the 
project; 

g.  The  products  and  benefits  resulting 
from  the  project;  and 

h.  The  demonstragon  of  cooperation 
and  support  of  other  agencies  that  may 
be  affected  by  the  project 

2.  "Special  Interest"  applications 
submitted  pursuant  to  section  UB,  will 
also  be  rated  on  the  proposed  project's 
relationship  to  one  of  the  "Special 
Interest"  categories  set  forth  in  that 
section,  and  the  deyee  to  which  the 
findings,  procedures,  training, 
technology,  or  other  results  of  the 
project  can  be  tramferred  to  other 
jurisdictions. 

3.  "Single  jurisdiction"  applications 
submitted  pursuant  to  section  II.C.  will 
also  be  rated  on  the  proposed  project's 
relation  to  one  of  the  "Special  Interest" 
categories  set  forth  in  section  II.B.  and 
on  the  special  requirements  listed  in 
section  II.C.1. 

4.  In  determining  which  applicants  to 
fund,  the  Institute  will  also  consider  the 
applicant's  standing  in  relation  to  the 
statutory  priorities  discussed  in  section 
IV;  the  availability  of  financial 
assistance  from  other  sources  for  the 
project  die  amount  and  natiue  (cash  or 
in-kind]  of  the  appflcant's  match;  and 
the  extent  to  which  the  proposed  project 
would  also  benefit  the  Federal  courts  or 
help  the  State  courts  enforce  Federal 
constitutional  and  legislative 
requirements. 

C.  Review  and  Approval  Process 

Applications  will  be  reviewed 
competitively  by  the  Board  of  Directors. 
The  Institute  staff  will  prepare  a 
narrative  summary  of  each  application, 
and  a  rating  sheet  assigning  points  for 
each  relevant  selection  criterion.  When 
necessary,  applications  may  also  be 
reviewed  by  outside  experts. 
Committees  of  the  Board  will  review 
applications  withiB  assigned  program 
categories  and  prq>are 
recommendations  to  the  full  Board.  The 
full  Board  of  Directors  will  then  decide 
whidli  applications  to  approve  for  a 
grant  The  decisioa  to  award  a  grant  is 
solely  that  of  die  Board  of  Directors. 

Awards  approved  by  the  Board  will 
be  si^ed  by  the  Ghainnan  of  the  Board 
on  behalf  irf  the  Institute. 


D.  Return  Policy 

Unless  a  specific  request  is  made, 
unsuccessful  applicatioiis  will  not  be 
returned.  AppUcants  are  advised  that 
Institute  records  are  subject  to  the 
provisions  of  the  Federal  Freedom  of 
Information  Act  S  U.S.C.  552. 

E.  Notification  of  Board  Decision 

The  Institute  will  send  written  notice 
to  applicants  concerning  all  Board 
decisions  to  approve  or  deny  their 
respective  applications  and  the  key 
issues  and  questions  that  arose  during 
the  review  process.  A  dedsion  by  the 
Board  to  deny  an  applioation  may  not  be 
appealed,  but  does  not  prohibit 
resubmission  of  a  concept  paper  based 
on  that  application  in  a  subsequent 
round  of  funding.  The  Institute  will  also 
notify  the  designated  State  contact 
listed  in  Appendix  A  when  grants  are 
approved  by  the  Board  to  support 
projects  that  will  be  coaducted  \xy  or 
involve  courts  in  their  State. 

F.  Response  to  Notification  of  Approval 

Applicants  have  30  dbys  from  the  date 
of  the  letter  notil^s^  them  that  the 
Board  has  approved  their  application  to 
respond  to  any  revisions  requested  by 
the  Board.  If  the  requested  revisions  (or 
a  reasonable  schedule  for  submitting 
sudi  revisions]  has  not  been  submitted 
to  the  Institute  within  30  days  after 
notification,  the  approval  will  be 
automatically  resdnded  and  the 
application  presented  to  the  Board  for 
reconsideration. 

UL  Renewal  Funding  Prooedures  and 
Requirements  I 

The  Institute  recognbes  two  types  of 
renewal  funding— "coiltinttation  grants" 
and  "on-going  support  grants."  Pursuant 
to  the  procedures  and  tequiremrats  set 
forth  below,  the  Board  may,  in  its 
discretion  and  subject  to  the  availability 
of  funds,  consider  requests  lot  renewal 
funding  at  times  odier  than  those  set  for 
new  projects  in  sectioas  VL  and  Vm. 

A.  Continuation  Grants 

1.  Purpose  and  Scope.  "Continuation 
grants"  are  intended  to  support  projects 
with  a  limited  duratioa  that  involve  the 
same  type  of  activities  as  the  previous 
project  They  are  intended  to  enhance 
the  specific  program  or  service  produced 
or  established  during  the  prior  grant 
period.  They  may  be  Used,  for  example, 
when  a  project  is  divided  into  two  at 
more  sequential  phases.  Uxt  secondary 
analysis  of  data  obtained  in  an  InstltBte- 
suppwted  research  project  or  for  mors 
extensive  testing  of  at  imiovative 
technology.  prOoBdora,  or  pra^am       --'  ^ 
devekped  widi  ^  grant  aiqiport- 


In  order  far  a  project  to  be  conaideied 
tor  continuation  funding,  the  grantee 
must  have  completed  the  project  tasks 
and  met  all  grant  requirements  and 
conditions  in  a  timely  manner,  absent 
extenuating  circumstances  or  prior 
Institute  approval  of  changes  to  the 
project  design.  Continuation  grants  are 
not  intended  to  provide  supp<nt  for  a 
projed  for  whidi  the  grantee  has 
underestimated  the  amount  of  time  or 
funds  needed  to  accomplish  the  proied 
tasks. 

2.  Application  I^vcedures— Letters  of 
Intent.  In  lieu  of  a  concept  paper,  a 
grantee  seeking  a  continuation  grant 
must  inform  the  Institute,  by  letter,  of  its 
mtent  to  submit  an  application  for  such 
nmding  as  soon  as  the  need  for  renewal 
nmding  becomes  apparent  but  no  less 
than  120  days  before  the  end  of  the 
current  grant  period. 

a.  A  letter  of  intent  must  be  no  more 
than  3  single-spaced  pages  on  8%  by  ll 
inch  paper  and  must  contain  a  condse 
but  thorough  explanation  of  the  need  for 
rantinuation;  an  estimate  of  the  funds  to 
be  requested  and  a  brief  description  of 
antidpated  changes  in  scope,  focus  or 
audience  of  the  project 

b.  Letters  of  intent  will  not  be 
reviewed  competitively.  Institute  staff 
will  review  the  proposed  activities  for 
ttie  next  projed  period  and.  within  30 
days  of  receiving  a  letter  of  intent 
inform  the  grantee  of  spedfic  issues  to 
be  addressed  in  the  continuation 
application  and  the  date  by  which  die 
application  for  a  continuation  grant 
must  be  submitted. 

3.  Application  Format  An  application 
for  a  continuation  grant  must  indude  an 
application  form,  budget  forms  (with 
a^ropriate  documentation),  a  project 
abstract  conforming  to  die  format  set 
forth  in  section  VIIA.  a  program 
narrative,  a  budget  narrative,  and 
**risln  certifications  and  assurances. 

The  program  narrative  should 
conform  to  the  lengUi  and  format 
requirements  set  forth  in  section  VHC 
However,  radier  than  the  topics  listed  in 
section  Vn.C.,  the  program  narrative  of 
an  application  for  a  continuation  grant 
should  addrAs: 

a.  Need  far  Continuation.  Explain  *rtiy 
continuation  of  the  projed  is  necessary 
to  achieve  die  goals  of  die  project  and 
how  die  continuation  will  benefit  dw 
partidpating  courts  or  the  courts 
nnnmunity  generally.  That  is,  to  v^t 
nctent  wiU  die  goals  and  objectives  of 
die  projed  be  unfulfiUed  if  die  project  is 
not  ooDtiBoed.  and  conversely,  how  will 

die  findings  or  results  of  die  project  be 
ttuaaoed  by  continuiog  die  project? 
^o.  Report  of  Current  Pivfect  Activities. 
Discuss  dhe  status  of  all  activities 
conducted  during  die  previoos  projed 
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period,  identify  any  activities  that  wen 
not  completed,  and  txpaia  wty. 

c  EvaluaUon  Findings.  Deecribe  die 
key  findings  or  recommendations 
resulting  from  the  evaluation  of  the 
I^oject  if  they  are  available,  and 
explain  how  they  will  be  addressed 
during  die  propcwed  continuation.  If  die 
^dings  are  not  yet  available,  provide 
die  date  by  wdiich  diey  will  be 
submitted  to  die  Institute. 

d.  Tasks  and  Methods.  Describe  fully 
any  changes  in  die  tasks  to  be 
performed,  the  mediods  to  be  used,  the 
inxxinds  of  die  project  die  assigned 
staff,  or  die  grantee's  organizational 
capadty; 

e.  Task  Schedule.  Present  a  detailed 
task  schedule  and  time  line  for  die  next 
projed  period. 

f.  Other  Sources  of  Support  Indicate 
why  other  sources  of  support  are 
inadequate,  inappropriate  or 
unavailable:  and 

g.  Budget  and  Budget  Narrative. 
Provide  a  complete  budget  and  budget 
narrative  conforming  to  the 
requirements  set  forth  in  paragraph 
VILD.  Changes  in  die  funding  level 
requested  should  be  discussed  in  terms 
of  corresponding  increases  or  decreases 
in  die  scope  of  activities  or  services  to 
be  rendered. 

4.  References  to  Previously  Submitted 
Material.  An  application  for  a 
continuation  grant  should  not  repeat 
information  contained  in  a  previously 
approved  application  or  other 
previously  submitted  mat^ials.  but 
should  provide  spedfic  references  to 
such  materials  where  appropriate. 

6.  Submission  Requirements,  Review 
<ml  Approval  Process,  and  NotificaUon 
of  Decision.  The  submission 
requirements  set  forth  in  section  VILE., 
odier  dian  die  deadline  for  mailing, 
apply  to  applications  for  a  continuation 
grant  Such  applications  will  be  rated  on 
the  selection  criteria  set  forth  in  section 
VnLE  The  key  findings  and 
recommendations  resulting  from  an 
evaluation  of  the  project  and  the 
proposed  response  to  those  findings  and 
recommendations  will  also  be 
considered.  The  review  and  approval 
process,  return  policy,  and  notification 
procedures  are  the  same  as  those  for 
new  projects  set  fordi  in  sections 
VULC-VIILE. 

C  On-going  Sigtport  Grants 

1.  Purpose  and  Scope.  On-going 
support  grants  are.intended  to  siqiport  a 
projed  that  is  national  in  scope  and  that 
provides  die  State  courts  widi  services, 
programs  or  products  for  wfaidi  there  is 
a  Gtmtinidng  inqiortant  need.  On-going 
support  grants  are  subject  to  die  Uraits 
on  size  and  duration  set  forth  in  VJB.2. 


and  V.CX.  A  projed  is  eligible  for 
consideration  for  an  on-ooina  sunoort 
grant  If:  *^ 

a.  The  projed  is  supported  by  and  has 
been  evaluated  under  a  grant  bom  die 
Institate; 

b.  The  project  is  national  in  scope  and 
provides  a  significant  benefit  to  the 
State  courts; 

c.  There  is  a  continuing  important 
need  for  the  services,  programs  or 
products  provided  by  die  project  as 
Indicated  by  die  level  of  use  and  support 
by  members  of  the  court  community; 

d.  The  project  is  accomplishing  its 
objectives  in  an  effective  and  effident 
manner;  and 

e.  It  is  likely  diat  die  service  or 
program  provided  by  die  project  wouki 
be  curtailed  or  significandy  reduced 
without  Institute  support 

Each  project  supported  by  an  on-going 
support  grant  must  indude  an 
evaluation  component  assessing  its 
effectiveness  and  operation  throughout 
the  grant  period.  A  comprehensive 
evaluation  report  must  be  completed  not 
less  dian  80  days  before  die  end  of  die 
grant  period.  In  addition,  a  detailed 
annual  task  schedule  must  be  submitted 
for  Institute  approval  within  30  days 
after  the  end  of  each  project  year. 

2.  Application  Procedures-Otters  of 
Intent  The  Board  will  consider 
awarding  an  on-going  support  grant  for 
a  period  of  up  to  36  months.  The  total 
amount  of  die  grant  will  be  fixed  at  die 
time  of  the  initial  award.  Funds 
ordinarily  will  be  made  available  in 
annual  increments  as  specified  in 
section  V3.3. 

In  lieu  of  a  concept  paper,  a  grantee 
seeking  an  migoing  support  grant  must 
Inform  the  Institute,  by  letter,  of  ite 
intent  to  submit  an  application  for  such 
funding  as  soon  as  die  need  for  renewal 
funding  becomes  apparent  but  no  less 
than  120  days  before  dto  end  of  die 
current  grant  period.  The  letter  of  intent 
should  be  in  the  same  format  as  that 
prescribed  for  continuation  grants  in 
section  IX.A.2JI. 

3.  Application  Procedures  and  Format 
An  application  for  an  on-going  suppwt 
grant  must  indude  an  application  form, 
budget  forms  (with  appnqniate 
documentation),  a  projed  abstrad 
conforming  to  die  format  set  fordi  in 
section  VILB..  a  program  narrative,  a 
budget  narrative,  and  certain 
certifications  and  assurances. 

The  ivogram  narrative  should 
conform  to  the  length  and  format 
requirementa  set  fordi  in  section  VILC 
However,  radier  dian  die  tt^cs  listed  in 
section  VILC  the  program  narrative  of 
applications  for  on-g^g  support  granta 
should  address: 
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BemfilaeflhmPniteLVnrniitm 
detailed  discussion  of  the  benefits 
piovldKi  by  tbe  pM^ct  t»  tke  8teiB 
courts  araund  tte  ooMtry.  iachdiBg  the 
degree  to  which  State  courts,  State  oauit 
Judges,  or  State  court  BBoagHs  aad 
persoonel  an  using  the  services  or 
programs  provided  by  the  project: 

b.  PeauMtrt^^"*"  ^  Court  Support 
Demonslzate  support  tot  the 
continuatioa  of  the  prefect  from  the 
courts  community; 

c.  Report  on  Curreat  Profect 
Activities.  Discuss  the  extent  to  whidi 
the  proiect  has  met  its  goals  and 
obfectives,  identify  any  activities  that 
have  not  been  completed,  and  explain 

a.  Evaluation  Findings.  Attach  a  copy 
of  the  final  evaluation  report  regarding 
the  effectiveness  and  operation  of  the 
profect  specify  the  key  findings  or 
recommendations  resulting  from  the 
-  evaluation,  and  explain  how  they  will 
be  addressed  during  Ae  proposed 
renewal  period; 

e.  Tasla  and  Methods.  Describe  fuuy 
any  changes  in  the  tasks  to  be 
performed,  the  methods  to  be  used,  Ae 
products  of  die  proiect  die  assigned 
staff,  or  the  grantee's  organizational 
capacity. 

f .  Task  Schedoh.  Present  a  general 
schedule  for  the  full  proposed  project 
period  and  a  detailed  taek  sdiedole  for 
the  first  year  of  the  proposed  new 
project  period; 

g.  Other  Sonrcea  of  Support.  Indicate 
why  other  soorcee  of  support  are 
inadequate,  inappropriate  or 
unavailable;  and 

h.  Budgpt  ami  Budget  Narrative. 
Provide  a  ooosplete  bodget  and  budget 
narrative  coofofming  to  the 
rcqairements  set  foitii  in  pvagraph 
VILO.  Changes  in  the  fmding  level 
requested  should  be  discussed  in  terms 
of  coirespondteg  increases  or  decreases 
in  the  scope  ol  activities  or  services  to 
be  rendered. 

4.  RefereHoee  to  Previoutly  Submitted 
Material.  An  appbcation  for  an  on-going 
fupport  grant  should  not  rzpeai 
inforaatioa  contained  in  a  previously 
approved  apirfication  or  other 
previously  safaantted  aaatenda,  but 
should  provide  specific  letetencea  to 
such  natarlala  where  appropriate. 

5.  Submieaion  Requirementa,  Review 
and  Approval  Proceaa,  and  Notification 
ofDecisioo.  The  subniisaina 
requirements  set  forth  in  scctioB  VILE., 
other  thsA  te  deadline  for  SMiliag. 
app^  to  applkatloas  for  an  OBgotet 
aapport  9«bL  Sech  appiicatiana  will  be 
r«led  CO  the  selactiaa  aitexift  set  forth 
iia  sectiem  vmA  IIh  key  Bndiags  and 
recommendations  resultiaf  ftoes  an 


evalHatioaolthep>«Mni*^      _. 
proposed  teepoaae  to  diese  findings  and 

reeHMendattoas  will  also  be 

considerad.  The  mnkm  and  approval 

process,  retam  poUqr.  end  notificatkm 

procedures  are  the  same  as  those  for 

new  pr^eds  eet  forth  in  sections 

VOLC^VIILE. 

X.  CompHanoB  ReqairesMnts 

The  State  lustice  institute  Act  (Pub.  L. 
96-620)  contains  limitations  and 
conditions  on  grants,  oontracta  and 
cooperative  a^eenaenta  of  which 
applicants  and  recipients  should  be 
aware.  In  addition  to  eli^bility 
requirements  which  must  be  met  to  be 
considered  for  an  afward  from  the 
Institute,  all  applicants  diodd  be  aware 
of  and  all  recipients  will  be  reqransible 
for  ensuring  ooaBpttaaoe  with  the 
following;  1 

A.  State  and  Local  Court  Systems 

Each  applicatioa  for  funding  bom  a 
State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  the  State's 
Supreme  Court  or  hs  designated  agency 
or  council  The  latter  shall  receive, 
administer,  and  be  accountable  for  all 
funds  awarded  to  such  courts.  42  U.S.C. 
10705(b)(4l-  The  Appendix  to  this 
guideline  lista  the  figencies,  councils  and 
contact  persons  da^gnated  to 
administer  Institute  awards  to  the  State 
and  local  courts. 


B.  Matching  Requbements 

1.  All  awards  to  courts  or  other  unita 
of  State  or  local  genmnment  (not 
including  publicly  su|>ported  institutions 
of  hi^ier  education)  require  a  match 
from  private  or  p^lic  sources  of  not  less 
than  50  percent  oi  the  total  aouNmt  of 
the  Institute's  award.  For  axample,  if  the 
total  cost  of  a  pfofect  is  anticipated  to 
be  $150,000.  a  State  court  or  executive 
brandi  agency  may  request  up  to 
$100,000  from  the  Institute  to  implement 
the  project.  The  remaining  $50,000  (50% 
of  the  $loaO0O  requested  from  SP)  must 
be  provided  as  a  matdi.  A  cash  nwtch. 
non-cash  match,  or  both  ssay  be 
provided,  but  the  Institute  will  give 
preference  to  those  applicants  who 
provide  a  cash  match  to  the  Institate's 
award. 

The  requirement  to  provide  siatch 
may  be  waived  in  exceptionally  rare 
circumstances  upon  approval  of  the 
Chief  Justice  of  me  highest  court  in  the 
State  and  a  majtvity  o^  the  Board  of 
Directors.  42  U.&C  10706(d)  (as 

ameadad). 
2.  Odter  digitale  rcdfients  of  instxtnte 

fonds  are  not  required  to  peowidea 
matdu  but  are  ssoouragBd  to  oontribnte 
to  Beetii«  the  oaato  of  the  proiecL  In 
inatanoes  where  a  cash  match  te 


,  das  ^aitee  to  lasponsibie  for 
ensteiiV  thai  the  total  anoart  propoacd 
is  actaaty  oeBtxtbutad.  if  •  ptofKiaed 
cash  oHitch  ooBtributtoa  to  not  fotty  mst, 
the  faMtitute  may  redaoe  the  award 
amount  accor^ngjly.  to  arder  to 
maintain  the  ratfo  origtoaBy  provided 
for  to  die  award  agreeslent  (see  seetioa 
VIDB.  abore  and  XLD^ 

C.  Conflict  of  Interest  \ 

Personnel  and  odier  officials 
connected  with  Institute-funded 
programs  shall  adhere  to  die  following 
requirements: 

1.  No  official  or  employee  of  a 
recipient  court  or  organization  shall 
participate  personally  through  decision. 
approvaU  disapprove  recommendation, 
the  renderii^  of  advice,  investigation,  or 
otherwise  in  any  procfwding. 
application,  request  fOI  a  ruling  or  other 
determination.  cootraOU  grant 
cooperative  agreement  claim, 
controversy,  or  other  particular  matter 
in  which  Institute  funds  are  used,  where 
to  his/her  knowtedge  be/she  or  his/her 
immediate  family,  partners,  organizatioii 
other  than  a  public  agency  in  which  be/ 
she  is  serving  as  officer,  director, 
truetee,  partner,  or  MBfrfoyee  or  any 
person  at  organizatioa  with  whom  he/ 
she  is  negotiating  or  has  uqr 
arrangement  coocnning  prospective 
emptoyment  has  a  financial  interest 

2.  In  die  use  of  Institute  project  fands. 
an  official  or  eB^loyae  of  a  redpimt 
court  at  organisation  ahall  avoid  any 
action  which  might  reaolt  to  or  create 
the  appearance  of: 

a.  Using  an  official  position  for  private 
gain;  or 

b.  Affecting  adversely  the  confidence 
of  die  public  in  the  iaftegrity  of  the 
Institute  program. 

3.  Requests  for  proposals  or 
invitations  for  bids  iasued  by  a  tedptent 
of  Institute  funds  or  •  subgrantee  or 
subcontractor  will  poovide  notice  to 
prospective  bidders  fiiat  die  contractors 
who  develop  or  draft  specifications, 
requirements,  statemente  of  work  and/ 
or  requests  for  proposals  for  a  prc^iosed 
procurement  will  be  excluded  from 
bidding  oa  or  si^mitting  a  [voposal  to 
compete  for  the  award  of  wch 
procureneat 


D.  Lobbying 

Funds  awarded  to 
tostitnte  shall  not  be 
direcdy.  to  iaflaenca 
siadkr  proandgati 
or  local  agenetoSb  oc 
passage  or  deieat  off 
FederaL8tote< 
42UAC.iaraa(a). 


recq>iente  by  die 
ased.  iodiractly  oc 
Executiva  mders  or 
_  by  Federal  State 
toinfiuenoa  the 
anylogidatiooby 


E.  Political  Activitiea 

No  recipient  shall  contribute  or  make 
available  Institote  fimds.  program 
personnel  or  equipment  to  any  political 
party  or  association,  or  die  campaign  of 
any  candidate  for  public  or  parfy  office. 
Redpiento  are  also  prohibited  from 
using  funds  in  advocating  or  oiqioshig 
any  ballot  measure,  initiative,  or 
referendum.  Finally,  officers  and 
employees  of  recipients  shall  not 
intentionally  identify  the  Institute  or 
recipients  with  any  partisan  or 
nonpartisan  political  activify  associated 
wiUi  a  political  party  or  association,  or 
the  campaign  of  any  candidate  for 
public  or  party  office.  42  U.S.C.  10706(a). 

F.  Advocacy 

No  funds  made  available  by  die 
Institute  may  be  used  to  support  or 
conduct  training  programs  for  the 
purpose  of  advocating  particular 
nonjudicial  public  policies  or 
encouraging  nonjudicial  political 
activities.  42  U.S.C.  10706(b). 

G.  Supplantation  and  Construction 
To  ensure  that  funds  are  used  to 

supplement  and  improve  the  operation 
of  State  courts,  rather  than  to  support 
basic  court  services,  funds  shall  not  be 
used  for  the  following  purposes: 

1.  To  supplant  State  or  local  fimds 
supporting  a  program  or  activity; 

2.  To  construct  court  facilities  or 
shiichires,  except  to  remodel  existing 
facilities  or  to  demonstrate  new 
architectural  or  technological 
techniques,  or  to  provide  temporary 
facilities  for  new  personnel  or  for 
personnel  involved  in  a  demonsti-ation 
or  experimental  program;  or 

3.  Solely  to  purchase  equipment 

H.  Confidentiality  of  Information 

Except  as  provided  by  Federal  law 
otiier  than  the  State  Justice  Institute  Act 
no  recipient  of  financial  assistance  bom 
SJI  may  use  or  reveal  any  research  or 
statistical  information  furnished  under 
the  Act  by  any  person  and  identifiable 
to  any  specific  private  person  for  any 
purpose  other  tiian  die  purpose  for 
which  the  information  was  obtained. 
Such  information  and  copies  thereof 
shall  be  immune  bom  legal  process,  and 
shall  not  wiUiout  die  consent  of  die 
person  furnishing  such  information,  be 
admitted  as  evidence  or  used  for  any 
purpose  in  any  action,  suit  or  other 
judicial  legislative,  or  achninisb^tive 
proceedings. 

/.  Reporting  Requirements 

Recipients  of  bistitute  fimds  shall 
submit  Quarteriy  Progress  and  Financial 
Reports  widiin  30  days  of  die  close  of 
each  calendar  quarter  (diat  is.  no  later 
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ftan  January  3a  April  30,  July  3a  and 
October  30).  Two  copies  of  each  report 
must  be  sent  The  Quarterly  Process 
Reports  shall  include  a  narrative 
description  of  project  activities  during 
die  calendar  quarter,  die  relationship 
between  diose  activities  and  die  task 
schedule  and  objectives  set  forth  to  die 
approved  application  or  an  approved 
adjustinent  thereto,  any  significant 
problem  areas  tiiat  have  developed  and 
how  diey  will  be  resolved,  and  die 
activities  scheduled  during  the  next 
reporting  period. 

The  quarterly  financial  statiis  report 
shall  be  submitted  in  accordance  witfi 
section  XI.G.2.  of  diis  guideline. 

/.  Audit 

Each  recipient  must  provide  for  an 
mnual  fiscal  audit  (See  section  M.J.  of 
this  guideline  for  the  requirements  of 
such  audits.) 

Accounting  principles  employed  in 
recording  transactions  and  preparing 
financial  statements  must  be  based 
upon  generally  accepted  accounting 
principles  (GAAP). 

K.  Suspension  of  Funding 

After  providing  a  recipient  reasonable 
notice  and  opportunity  to  submit  written 
documentation  demonsti>ating  why  fund 
termination  or  suspension  should  not 
occur,  the  Institute  may  terminate  or 
suspend  ftmding  of  a  project  tiiat  fails  to 
comply  substantially  wiUi  die  Act 
Institute  guidelines,  or  die  terms  and 
conditions  of  the  award.  4''  U.S.C 
10708(1). 

L  Title  to  Property 

At  the  conclusion  of  the  project  tide 
to  all  expendable  and  nonexpendable 
personal  property  purchased  widi 
Instihite  funds  shall  vest  in  die  recipient 
court  organization,  or  individual  that 
purchased  die  property  if  certification  is 
made  to  the  Institute  that  the  property 
will  continue  to  be  used  for  the 
authorized  purposes  of  die  Institute- 
funded  project  or  other  purposes 
consistent  widi  die  State  Justice 
Institute  Act  as  approved  by  the 
Institute.  If  such  certification  is  not 
made  or  die  Institiite  disapproves  such 
certification,  tide  to  all  such  property 
widi  an  aggregate  or  individual  value  of 
$1,000  or  more  shall  vest  in  die  bistitute. 
which  will  direct  die  disposition  of  the 
property. 

Af.  Disclaimer 

Recipients  of  Institiite  funds  shall 
prominendy  display  die  following 
disclaimer  on  all  project-related 
products  developed  widi  Instihite  funds: 

"This  [document  film,  videotape,  etcj 
was  developed  under  a  [grant 


coqierathw  agreement  contract)  from 
the  State  Justice  Institote.  Pototo  of  vtew 
expressed  hereto  are  duwe  of  die 
[audioifs).  fifanmaker(s).  etc)  and  do  not 
o«oossarily  represent  die  official 
position  OT  policies  of  die  State  Justice 
Institate." 

N.  Copyrights 

Except  as  otherwise  provided  m  the 
terms  and  conditions  of  an  Institote 
award,  a  recipient  is  free  to  copyright 
any  books,  publications,  or  odier 
copyrightable  materials  developed  to 
die  course  of  an  histitote-supported 
project  but  die  Institote  shall  reserve  a 
royalfy-fi«e.  nonexclusive  and 
irrevocable  right  to  reproduce,  publish, 
or  otherwise  use.  and  to  authorize 
others  to  use.  die  materiala  for  purposes 
consistent  with  the  State  Justice 
histitote  Act 

O.  Inventions  and  Patents 

If  any  patentable  items,  patent  rights, 
processes,  or  inventions  are  produced  m 
the  course  of  Institote-sponsored  work, 
such  fact  shall  be  prompdy  and  fully 
reported  to  die  Institote.  Unless  there  is 
a  prior  agreement  between  the  grantee 
and  the  tostitote  on  disposition  of  such 
items,  die  Institote  shall  detenmne 
whether  protection  of  the  mvention  or 
discovery  shall  be  sought  The  tostitote 
will  also  detenmne  how  die  rights  m  the 
tovention  or  discovery,  mcluding  rights 
under  any  patent  issued  diereon,  shall 
be  allocated  and  a'dministered  to  order 
to  protect  the  public  mterest  consistent 
with  "Government  Patent  Policy" 
(President's  Memorandum  for  Heads  of 
Executive  Departments  and  Agencies. 
August  23. 1971.  and  statement  of 
Government  Patent  Policy  as  printed  m 
36  FR  16889). 

P.  Chaiges  for  Grant-Related  Products 

When  tostitote  funds  fully  cover  the 
cost  of  developing,  producing,  and 
disseminating  a  product  e.g.,  a 
document  or  software,  the  product 
should  be  distiibuted  to  die  field 
widiout  charge.  When  tostitote  funds 
only  partially  cover  die  development 
production,  and  dissemination  costs,  the 
grantee  may  recover  its  costs  for 
reproducing  and  disseminating  the 
material  to  those  requesting  it 

Q.  Approval  of  Key  Staff 

If  the  qualifications  of  an  employee  or 
consultant  assigned  to  a  key  project 
staff  position  are  not  described  to  the 
application  or  if  there  is  a  change  of  a 
person  assigned  to  such  a  position,  a 
recipient  shall  submit  a  description  of 
the  qualifications  of  the  newly  assigned 
person  to  the  tostitote.  Prior  written 
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approval  of  dw  qualificatioBs  of  the  new 
pefMA  aaaiyied  to  a  key  staff  position 
must  be  raoeived  from  the  Institute 
before  the  salary  or  cooBulting  fee  of 
that  person  and  associated  costs  may  be 
paid  or  reimbursed  from  pant  funds. 

XI.  Fmandal  Requirements 

A.  Accounting  Systems  and  Financial 
Recorda 

All  grantees,  subgrantees.  contractors 
and  other  organizations  directly  or 
indirectly  receiving  Institute  funds  are 
required  to  establish  and  maintain 
accounting  systems  and  financial 
records  to  accurately  account  for  fundi 
they  receive.  These  records  shall  bidude 
total  ptopam  coets,  biclnding  Institute 
funds.  State  and  local  matching  shares, 
and  any  other  fand  sources  bnluded  bi 
the  approved  project  budget. 

1.  Purpose.  The  piupose  of  tfiis  section 
is  to  establish  accounting  system 
requirements  and  to  offer  guidance  on 
procedures  which  will  assist  all 
granteee/sobgranteee  bi: 

a.  Complybig  with  the  statutory 
requirements  for  the  awarding, 
disborseraent.  and  accounting  of  funds: 

b.  Complyine  with  regulatory 
requirements  ol  the  Institute  for  the 
financial  management  and  disposition  of 

funds; 

c  GeneratiBg  flnaocial  data  which 
can  be  used  in  the  planning, 
management  and  control  of  programs; 
and 

d.  Padiitating  an  effective  audit  of 
funded  programs  and  proiects. 

2.  Refenncm.  Except  wbere 
inconsistent  with  specific  provisions  of 
this  guiddhne.  tbe  following  regulatioas. 
directives  and  reports  are  applicable  to 
Institute  grants  and  cooperative 
agreements.  These  materials  supplement 
the  requirements  of  this  section  for 
accoimting  systems  and  Bnancial 
reoordkeeptaig  and  provide  additional 
guidance  on  bow  these  requirements 
may  be  satisfied. 

a.  Office  of  Management  and  Budget 
(OMB)  Circular  A-21.  Cost  Prindptes 
for  Edncatioaal  institutions. 

b.  Office  of  Management  and  Budget 
(OMB)  CircuhrAS?.  Cost  Prindples 
for  State  and  Local  Govenunents. 

c.  Office  of  Management  and  Budget 
(OMB)  Circular  A-a8  (revised).  IndirBct 
Cost  Rates,  Audit  and  Audit  Followup  at 
Educational  Institutions. 

d.  Office  of  Management  and  Budget 
(OMB)  Circular  A-102,  Uniform 
Administrative  Requircnents  for 
Grants-in-Aid  to  Stale  and  Local 
Governments. 

e.  Office  of  Managemeot  and  Budget 
(OMB)  Circmiar  A-lia  Grants  and 
Agreements  with  Institutiona  of  Higher 


Education.  Hospitals  end  other  Non-   ■ 
Profit  Organizations. 

f.  Office  of  Management  and  Budget 
(OMB)  Circular  A-IM  AndiU  of  State 
and  Local  Governments. 

g.  Office  of  Management  and  Budget 
(OMB)  Circular  A-13Z.  Cost  Prindples 
for  Non-profit  Organizations. 


B.  Supervision  and  Monitoring 
Responsibilities 

1.  Grantee  Respontibilities.  All 
grantees  receiving  dired  awards  from 
the  Institute  are  responsible  for  the 
management  and  fiscal  control  of  all 
funds.  ReqKXiBibilities  include  the 
accounting  for  receipts  and 
expenditures,  the  maintaining  of 
adequate  financial  records  and  the 
refunding  of  expendlhires  disallowed  by 
audits. 

2.  Responsibilities  of  State  Supreme 
Court.  Each  application  for  funding  from 
a  State  or  local  court  must  be  approved, 
consistent  with  State  law.  by  tiw  State's 
Supreme  Court,  or  its  desipiated  agency 
or  coundL 

The  State  Supreme  Court  shall  receive 
all  Instihite  funds  awarded  to  such 
courts  and  shall  be  responsible  for 
assuring  proper  administration  of 
Institute  funds.  The  State  Supreme  Court 
is  reapooaible  for  al  aspects  of  die 
project,  induding  pioper  accounting  and 
finandal  recordkeeping  by  the 
subgrantee  The  resiwnsibilities  indude: 

a.  Reviewing  Finencial  Operations, 
The  State  Supreme  Court  should  be 
familiar  with,  and  periodically  monitor, 
its  subgrantees'  financial  operations, 
records  system  and  procedures. 
Particular  attention  should  be  directed 
to  the  maintenance  of  current  finandal 
data. 

b.  Recording  Financial  Activities.  Tbe 
subgrantee's  grant  award  or  contrad 
obligation,  as  well  as  cash  advances 
and  other  financial  activities,  should  be 
recorded  in  the  finandal  records  of  the 
State  Supreme  Court  in  summary  form. 
Subgrantee  expenditures  should  be 
recorded  on  the  books  of  the  State 
Supreme  Court  OR  evidenced  by  report 
forms  duly  filed  by  the  subgrantee.  Non- 
Institute  contribttttons  api^ed  to 
projects  by  subgrantees  should  likewise 
be  recorded,  as  should  any  projed 
income  resulting  from  program 
operations. 

c.  Budgeting  and  Budget  Review.  The 
State  Supreme  Court  should  ensure  that 
each  subgrantee  prepares  an  adequate 
budget  as  the  basis  for  its  award 
commitmenL  Tbe  detail  of  each  prefect 
budget  should  be  maintained  on  file  by 
the  State  Saprem*  Cowt 

d.  Accounting  fbr  Noa-institate 
CotttribatiatM.  The  State  Supreme  Court 
will  ensure,  in  those  instances  where 


subgrantees  are  required  to  furnish  non- 
Institute  matching  funds,  that  the 
requirements  and  limitations  of  this 
goidfjine  are  applied  to  such  funds. 

e.  Audit  ReiHureotenL  The  State 
Supreme  Court  is  required  to  ensure  that 
subgrantees  have  met  the  necessary 
audit  requirements  as  set  forth  by  the 
Institute  (see  sections  X.|.  and  XL]). 

f.  Reporting  Irregularities.  The  State 
Supreme  Court  and  its  sabgrSntees  are 
responsible  for  promptly  reporting  to  the 
Institute  the  nature  aiid  circumstances 
surrounding  any  finandal  irregularities 
discovered. 


C  Accounting  System 

The  grantee  is  responsible  for 
establishing  and  maintaining  an 
adequate  system  of  accounting  and 
internal  controls  for  itself  and  for 
ensuring  that  an  adequate  system  exists 
for  each  of  its  subgrantees  and 
contractors.  An  acceptable  and 
adequate  accounting  83^Btem  is 
considered  to  be  one  which: 

1.  Property  aocoante  for  receipt  off 
funds  under  each  grant  awarded  and  die 
expenditure  of  fu«is  for  each  grant  by 
category  of  expenditura  (induding 
matching  contiibutions  uid  project 
income): 

2.  Assures  that  expeaded  fands  are 
applied  to  the  appropriate  budget 
category  toduded  widdn  the  approved 
grant: 

3.  Presents  and  dassffies  historical 
costs  of  the  grant  as  required  for 
budgetary  and  evaluation  purposes; 

4.  Provides  cost  and  property  controls 
to  assure  optimal  use  of  grant  funds; 

5.  Is  integrated  with  a  system  of 
internal  controls  adequate  to  safeguard 
the  funds  and  assets  covered,  check  the 
accuracy  and  reliabili^  of  the 
accounting  data,  promote  operational 
efficiency,  and  aasure  conformance  with 
any  general  or  special  conditions  of  the 
grant; 

d.  Meete  the  prescribed  requirements 
for  periodic  finandal  leporting  of 
operations;  and 

7.  Provides  finandal  date  for  planning. 
control  measurement,  and  evaluation  of 
direct  and  indirect  costs. 
D.  Total  Cost  Budgeting  and  Accounting 

Accounting  for  all  fimds  avrarded  by 
tiie  Institnte  shall  be  ttmctured  and 
executed  on  a  "total  projed  cost"  basis. 
That  is,  total  project  costs,  induding 
Instihite  hinds.  State  and  local  matching 
shares,  and  any  other  fund  sources 
included  to  the  approved  projed  budget 
riiall  be  Ae  foundatian  for  fiscal 
admtaiistration  and  aecoonthig.  Grant 
applications  and  finandal  reports 
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raquira  budget  and  cost  estimates  on  the 
basis  of  total  costo. 

1.  ^ming  of  Matching  Contributions. 
Matddng  contiibutions  need  not  be 
apidied  at  the  exad  time  of  die 
"i!*^,?"*  of  bistitate  fimds.  However, 
tiie  fiill  matddng  share  must  be 
obligated  by  the  end  of  the  period  for 
iwudi  the  histttiite  fimds  have  been 
made  availaUe  for  oblation  under  an 
approved  project  In  histances  where  a 
pr^XMed  cash  match  contribution  is  not 
fiilly  met,  the  Instihite  may  reduce  the 
award  amount  aooordin^y,  to  order  to 
matotato  the  ratio  originally  provided 
for  in  the  award  agreement 

2.  Records  for  Match.  AH  grantees 
must  matotain  records  which  dearly 
show  the  source,  amount  and  timtng  of 
aU  matching  contributions.  In  addition,  if 
a  projed  has  induded,  within  ite 
approved  budget  contributions  which 
exceed  the  required  matrhlng  portion, 
the  grantee  must  maintain  records  oi 

.  those  contributions  to  the  same  manner 
as  it  does  the  Instihite  fimds  and 
required  matching  shares.  For  all  grante 
made  to  Stete  and  local  courts,  the  State 
Supreme  Court  has  primary 
responsibility  for  grantee/subgrantee 
compliance  with  toe  requiremento  of  this 
section.  [See  XIA2.) 

E.  Maintenance  and  Retention  <4 
Records 

All  finandal  records,  supporting 
documente,  statistical  records  and  all 
ottier  records  pertinent  to  grants, 
subgrante.  cooperative  agreemente  or 
conb-acte  under  grante  shaD  be  retatoed 
by  each  organization  partidpattog  to  a 
project  for  at  least  toree  years  for 
purposes  of  exammation  and  audit 
Stete  Supreme  Courto  may  hnpose 
record  retention  and  matotenance 
requiremente  fa  addition  to  those 
prescribed  to  this  chapter. 

1.  Coverage.  The  retention 
requirement  extends  to  books  of  origmal 
entry,  source  documente  supporting 
accounting  ti-ansactions,  tiw  general 
ledger,  subsidiary  ledgers,  personnel 
and  payroll  records,  cancelled  diecks. 
and  related  documente  and  records. 
Source  documente  tochide  copies  of  all 
grant  and  sobgrant  awards, 
applications,  and  required  grantee/ 
subgrantee  financial  and  narrative 
reports.  Personnel  and  payroll  records 
shall  todude  Um  time  and  attendance 
reports  for  all  todlviduals  reimbursed 
under  a  grant  sub^ant  or  conb-ad, 
whether  they  are  employed  full-time  or 
part-tbne.  I^  and  effort  reports  will 
be  required  for  consultante. 

2.  Retention  Period.  TTie  three-year 
retention  period  starts  fittm  die  date  of 
the  submission  of  the  final  expea^twe 
report  or,  for  grante  which  are  renewed 


mnuaDy,  from  tbe  date  of  submiasion  of 
the  annual  expenditera  fiqrart 

3.  MojEDteiiaaca  Grantaea  and 
subgrantees  ara  expected  to  saa  that 
records  of  diffoent  fiscal  yean  ara 
separatdy  identified  and  malntajn^  ^ 
that  requested  information  can  be 
readily  located.  Grantees  and 
subgrantees  are  also  obligated  to  protect 
records  adequately  against  fire  or  otiier 
damage.  When  records  ara  stored  away 
fiom  me  grantee's/subgrantee's 
prindpal  office,  a  written  todex  of  the 
location  of  stored  records  should  be  on 
hand,  and  ready  access  should  be 
assured. 

F.  Project-Related  Income 

Records  of  the  receipt  and  disposition 
of  project-related  tocome  must  be 
mafatatoed  by  the  grantee  to  tiie  same 
manner  as  requfred  for  die  project  funds 
Uiat  gave  rise  to  die  tocome.  The 
polides  govemtog  die  disposition  of  the 
various  types  of  projed-related  tocome 
are  listed  below. 

1.  Interest  A  Stete  and  any  agency  or 
tostromentality  of  a  State  tochiding 
Stete  tostitations  of  h^^ier  education 
and  State  hoq>itals,  shall  not  be  held 
accounteble  for  toterest  earned  on 
advances  of  projed  fimds.  When  fimds 
are  awarded  to  subgrantees  diroo^  a 
State,  the  subgrantees  are  not  held 
accounteble  for  toterest  earned  on 
advances  of  project  funds.  Local  unite  of 
government  diat  are  direct  grantees  and 
mnqwofit  organizations  must  refund  any 
interest  earned.  Grantees  shall  so  order 
their  affain  to  ensure  minimntu 
balances  to  their  respective  grant  cash 
accounts. 

2.  Royalties.  The  grantee/subgrantee 
may  retam  all  royalties  received  fiom 
copyri^to  or  odier  works  developed 
under  projecte  or  from  patente  and 
toventimis,  unless  the  terms  and 
conditimis  of  the  project  provide 
otherwise. 

3.  Registration  and  tuition  fees. 
Registration  and  tuition  fees  shall  be 
used  to  pay  project-related  coste  not 
covered  by  die  grant  or  to  reduce  die 
amount  of  grant  funds  needed  to  support 
die  project  Registration  and  tuition  fees 
may  be  used  for  other  purposes  only 
widi  the  prior  written  approval  of  the 
tostitate. 

4.  Other.  Other  projed  tocome  shall 
be  treated  to  accordance  with 
disposition  instiiictions  set  fordi  to  die 
project's  terms  and  condUtions. 

G.  Payments  and  Financial  Reporting 
Requirements 

1.  Payment  of  Grant  Funds.  Tbe 
procedures  and  regulations  set  forth 
below  are  applicable  to  all  Institate 
grant  funds  and  grantees. 


a.  Request  for  Adraaoe  or 


_■    .— .— T—  -  r;r—.  — ~  '^ 
receive  funds  on  a  '^Caack-banad*' 

basis.  l^poB  laceipt  raiiaw.  and 

approval  of  a  RaqMst  for  Advance  or 

Raimbursament  Iqr  tka  Inrtttoia.  a  dback 

will  be  iasoed  diracdy  to  die  pantea  or 
ite  designated  fiscal  agent  A  iMpiest 
must  be  limited  to  tbe  grantee's 
immediate  cash  needs.  The  Request  fiir 
Advance  or  ReindMBsemant  along  wtdi 
the  tostracttons  for  ite  preparation,  will 
be  tododed  to  die  ofBdal  Instttute 
award  package. 

b.  Termination  of  Advance  Funding. 
When  a  grantee  organization  receiving 
cash  advances  fit>m  the  Institote: 

i.  Demonstrates  an  unwillingness  or 
toability  to  attato  program  or  project 
goals,  fx  to  establish  procedures  diat 
will  mtohnize  die  time  elapstog  between 
cash  advances  and  disbunements,  or 
cannot  adhere  to  gddeHne  requiremente 
or  spedal  conditions; 

11.  Engages  to  the  improper  award  and 
administration  of  sub^vnte  or  contracts: 
or 

iii.  Is  unable  to  submit  reUable  and/or 
timely  reporte, 

the  Institote  may  terminate  advance 
financing  and  require  the  grantee 
organization  to  finance  ite  operations 
widi  ite  own  working  capital  Paymente 
to  die  grantee  shall  dien  be  made  by  die 
use  of  the  Institote  check  method  to 
reunburse  the  grantee  for  actoal  cash 
disbursements,  to  the  event  the  grantee 
continues  to  be  defident  the  Institote 
reserves  the  right  to  suqiend  paymente 
until  the  defidendes  ara  corrected, 
c.  Principle  of  Minimum  Cash  oa 
Hand.  Redpient  organizations  shoidd 
request  fimds  based  upon  tounediate 
disbunement  requh«mente.  Grantees 
should  time  their  requeste  to  ensure  that 
cash  on  hand  is  dw  minimum  needed  for 
disbursemente  to  be  made  immediately 
or  widtin  a  few  days.  Idle  fimds  to  die 
hands  of  subgrantees  will  impair  the 
goals  of  good  cash  management 

2.  Financial  Reporting,  to  order  to 
obtato  financial  information  concerning 
die  use  of  fiinds.  die  Institote  requires 
diat  grantees/subgrantees  of  diese  funds 
submit  timely  reports  for  review. 

Two  copies  of  the  Financial  Stahis 
Report  are  required  fitim  all  grantees  for 
each  active  quarter  on  a  calendar- 
quarter  basis.  This  report  is  due  widito 
30  days  after  die  doee  of  die  oaletular 
quarter.  It  is  designed  to  provide 
finandal  tofonnation  rdating  to  Institate 
funds,  Stete  and  local  matching  shares, 
and  any  other  fund  sources  toduded  to 
die  approved  project  budget  The  report 
contains  infonnation  on  obligations  aa 
well  as  oudays.  A  copy  of  the  FtoandaJ 
Status  Report,  akmg  with  instmctions 
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for  Its  prepsntlon.  will  be  induded  in 
dM  offidUd  Institute  Award  padcage.  In 
circumstances  wfane  an  organisation 
requests  substantial  payments  for  a 
preset  prior  to  the  completion  of  a  ^en 
qnuter.  te  Institute  may  request  a  brief 
snmmaiy  of  the  amount  requested,  by 
object  class,  in  support  of  me  Request 
for  Advance  or  Reimbursement 

3.  Con$equ9nce$  of  Non-Compliance 
with  Submission  Requirements.  Failure 
of  the  grantee  organization  to  submit 
required  flnand^  and  program  reports 
may  result  in  a  suspension  of  grant 
payments. 

H.  Allowability  of  Costs 

1.  General.  Except  as  may  be 
otherwise  provided  in  the  conditions  of 
a  particular  grant,  cost  allowability  shall 
be  determined  in  accordance  with  the 
prindples  set  forth  in  OMB  Circulars  A- 
87,  Cost  Prindples  for  State  and  Local 
Governments;  A-31.  Cost  Prindples 
/^licable  to  Grants  and  Contracts  with 
Educational  Institutions;  and  A-122, 
Cost  Prindples  for  Non-Profit 
Organizations. 

2.  Costs  Requiring  Mor  Approval. 

a.  Preagreement  Costs.  The  written 
prior  approvsl  of  the  Institute  is  required 
for  costs  whidi  are  considered 
nacessary  to  the  project  but  occur  prior 
to  the  starting  date  of  the  grant  period. 

b.  Equipment  Grant  funds  may  be 
used  to  ptirchase  or  lease  only  that 
equipment  which  is  essential  to 
accomplishing  the  goals  and  objectives 
of  the  project  The  written  prior 
approval  of  the  Institute  is  required 
when  the  amount  of  automated  data 
processing  (ADP)  equipment  to  be 
purchased  or  leased  exceeds  tKMXX)  or 
the  software  to  be  purchased  exceeds 
$3,000. 

c  Consultants.  The  written  prior 
approval  of  the  Institute  is  required 
when  the  rate  of  compensation  to  be 
paid  a  consultant  exceeds  $200  a  day. 

3.  Ttovel  Costs.  Transportation  and 
per  diem  rates  must  comply  with  the 
polides  of  the  applicant  organization.  If 
the  applicant  does  not  have  an 
establiriied  written  travel  policy,  then 
travel  rates  shall  be  consistent  with 
those  established  by  the  Institute  or  the 
Federal  Government  Institute  funds 
dudl  not  be  used  to  cover  the 
transportation  or  per  diem  costs  of  a 
member  of  a  national  organization  to 
attend  an  annual  or  other  regular 
meeting  of  diat  organization. 

4.  toairect  Costs.  These  are  costs  of  an 
organization  that  are  not  readily 
assignable  to  a  particular  project  but 
are  necessary  to  the  operation  of  the 
orgaxdzadon  and  the  performance  of  the 
project  The  cost  of  operating  and 
maintaining  facilities,  depredatf on,  and 


administrative  salaries  are  examples  of 
the  types  of  costs  that  are  usually 
treated  as  indirect  costs.  It  is  the  policy 
of  the  Institute  that  all  costs  should  be 
budgeted  directly;  however,  if  a 
redpient  has  an  indeed  cost  rate 
approved  by  a  Fedetal  agency  as  set 
forth  below,  die  Institute  will  accept  that 
rate. 

a.  Approved  Plan  Available.  (1)  The 
Institute  will  accept  an  indirect  cost  rate 
or  allocation  plan  approved  for  a 
grantee  during  the  preceding  two  years 
by  any  Federal  granting  agency  on  the 
basis  of  allocation  method^ 
substantially  in  accord  with  those  set 
forth  in  the  applicable  cost  circulars.  A 
copy  of  the  approved  rate  agreement 
must  be  submitted  to  the  Institute. 

(2)  Where  flat  rates  are  accepted  in 
lieu  of  actual  indirect  costs,  grantees 
may  not  also  charge  expenses  normally 
induded  in  overhead  pools,  e.g., 
accounting  servicer  legal  services, 
building  occupancy  and  maintenance, 
etc.,  as  direct  costs. 

(3)  Organizations  with  an  approved 
indirect  cost  rate,  utilizing  total  direct 
costs  as  the  base,  usually  exdude 
contracts  under  grants  from  any 
overhead  recovery.  The  negotiation 
agreement  will  stipulate  that  contracts 
are  exduded  from  the  base  for  overhead 
recovery. 

b.  Establishment  of  Indirect  Cost 
Rates.  In  order  to  be  reimbursed  for 
inchrect  costs,  a  grantee  or  organization 
must  first  establish  an  appropriate 
indirect  cost  rate.  To  do  this,  the  grantee 
must  prepare  an  indirect  cost  rate 
proposal  and  submit  it  to  the  Institute. 
The  proposal  must  be  submitted  in  a 
timely  manner  (within  three  months 
after  the  start  of  the  grant  period)  to 
assure  recovery  of  the  full  amount  of 
allowable  indirect  costs,  and  it  must  be 
developed  in  accwdance  with  prindples 
and  procedures  appropriate  to  the  tyJM 
of  grantee  institution  hivolved. 

c.  No  Approved  Plan.  If  an  indirect 
cost  proposal  for  lecovery  of  actual 
ind^ect  costs  is  not  submitted  to  the 
Institute  within  three  months  after  the 
start  of  the  grant  period,  indirect  costs 
will  be  irrevocably  disallowed  for  all 
months  prior  to  the  month  that  the 
indUrect  cost  proposal  is  received.  This 
policy  is  effective  for  all  grant  awards. 

/.  Procurement  and  Property 
Management  Standards 

1.  Procurement  Standards.  For  State 
and  local  governments,  the  Institute  is 
adopting  tibe  standards  set  forth  in 
Attachment  O  of  OMB  Circular  A-102. 
Institutions  of  hij^er  education, 
hospitals,  and  other  non-profit 
organizations  will  be  governed  by  the 


standards  set  forth  in  Attachment  O  of 
OMB  Circular  A-110. 

2.  Property  Management  Standards. 
The  property  management  standards  as 
prescribed  in  Attachment  N  of  OMB 
Circulars  A-102  and  A-210  shall  be 
applicable  to  aU  grantees  and 
subgrantees  of  Institute  funds  except  as 
provided  in  subsection  b.  below. 

a.  Acquisition.  All  grantees/ 
subgrantees  are  required  to  be  prudent 
in  the  acquisition  and  management  of 
property  with  grant  funds.  If  suitable 
property  required  for  the  successful 
execution  of  projects  is  already 
available  widiin  the  grantee  or 
subgrantee  organization,  expenditures  of 
grant  funds  for  the  acquisition  of  new 
property  will  be  considered 
unnecessary. 

b.  Title  to  Property.  At  the  conclusion 
of  the  project  tide  to  aU  expendable  and 
nonexpendable  personal  property 
purchased  widi  Institiite  funds  shall  vest 
in  the  court  organization,  or  individual 
that  purchased  the  property  if 
certification  is  made  to  the  Institute  that 
the  property  will  contiaue  to  be  used  for 
the  authorized  purposes  of  the  Institute- 
funded  project  or  other  purposes 
consistent  with  the  State  Justice 
Institute  Act  as  approved  by  die 
Institute.  If  such  certification  is  not 
received,  or  the  Institute  disapproves 
such  certification,  tide  to  all  such 
property  widi  an  aggregate  or  individual 
value  of  $1,000  or  more  shall  vest  in  the 
Institute,  which  will  dked  die 
disposition  of  the  property. 

/.  Audit  Requirements 

1.  Audit  Objectives.  Grants  and  other 
agreements  are  awarded  subjed  to 
conditions  of  fiscal  program  and 
general  administratioa  to  which  the 
redpient  e}q;>ressly  a9ees.  Accordingly, 
the  audit  objective  is  to  review  die 
grantee's  or  subgrantee's  administration 
of  grant  funds  and  required  non-Institute 
contributi(His  for  the  purpose  of 
determining  whether  the  redpient  has: 

a.  Established  an  accounting  system 
integrated  with  adequate  internal  fiscal 
and  management  controls  to  provide  full 
accountability  for  revenues, 
expenditures,  assets,  and  liabUittes; 

b.  Prepared  finandal  statements 
which  are  presented  fairly,  in 
accordance  with  gentraUy  accepted 
accounting  prindpleat 

c.  Prepared  Institute  financial  reports 
(including  Finandal  Status  Reports. 
Cash  Reports,  and  Raquests  for 
Advances  and  Reimbursements)  which 
contain  accurate  and  reliable  finandal 
data,  and  are  presented  in  accordance 
with  prescribed  prooedurer,  and 
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d.  Eiqiended  institute  funds  in 
accordance  with  the  terms  of  appUcaUe 
agreemoits  and  diose  provlsious  of 
Federal  law  or  Institute  regulations  diet 
couh)  have  amsfterial  effect  on  die 
finandal  statements  or  on  die  awards 
tested. 

2.  Anp/emeiitot/o;!.  Eadi  grantee 
(including  a  State  or  local  court 
receiving  a  subgrant  from  the  State 
Supreme  Court)  shall  provide  for  an 
annual  fiscal  audit  The  audit  may  be  of 
the  entire  grantee  organization  (e.g.,  a 
university)  or  of  the  specific  project 
funded  bjf  die  Institute.  Hie  audit  shall 
be  conducted  by  an  independent 
Certified  Public  Accountant  or  a  State 
or  local  agency  authorized  to  audit 
government  agendes.  The  audit  shall  be 
conducted  in  compliance  with  generally 
accepted  auditing  standards  established 
by  the  American  Institute  of  Certified 
Public  Accountants.  A  written  report 
shall  be  prepared  upon  completion  of 
the  audit  Grantees  are  responsible  for 
submitting  copies  of  the  reports  to  the 
Institute  within  thirty  days  after  the 
acceptance  of  the  report  by  the  grantee, 
for  each  year  that  there  is  fin^iwial 
activity  involving  Institute  funds. 

Grantees  who  receive  funds  fitmi  a 
Federal  agency  and  who  satisfy  audit 
requirements  of  the  cognizant  Federal 
agency,  should  submit  a  copy  of  die 
aiidit  report  prepared  for  diat  Federal 
agency  to  the  Institute  in  order  to  satisfy 
die  provisions  of  this  section.  Cognizant 
Federal  agendes  do  not  send  reports  to 
the  Institute.  Therefore,  each  grantee 
must  send  this  report  direcdy  to  the 
Institute. 

Audit  reports  from  noninrofit 
organizations  which  do  not  receive 
Federal  funds,  and  which  decide  to 
perform  an  audit  of  the  entire 
organization,  shall  indude  a 
supplemental  sdiedule  depicting  a 
project-by-project  summary  of  Institute 
grant  activity  for  die  audit  period.  At  a 
minimum,  this  summary  should  indude 
die  grant  award  numbier,  project  tide, 
award  amount  payments  received, 
expenditures  made  and  balances 
remaining.  The  auditors  should  also 
conduct  adequate  tests  to  ensure  that 
the  audit  objectives  listed  in  secticms 
XI.).!.  c.  and  d.  above  have  been 
satisfied. 

3.  Resolution  and  Clearance  of  Audit 
Reports.  Timely  action  on 
recommendations  by  responsible 
management  oSidals  is  an  integral  part 
of  the  effectiv^ess  of  an  audit  Each 
grant  redpient  shall  have  polides  and 
procedures  for  acting  on  audit 
recommendations  by  designating 
officials  responsible  for:  foUow-up, 
maintaining  a  reand  of  the  actions 
taker  on  recommendations  and  time 


schedules,  responding  to  and  acting  on 
audit  recommendattima.  and  sabmitUng 
periodic  rqxirts  to  die  institnte  on 
recommendations  and  actions  taken. 

4.  Coneequenoes  of  Non-Heeohition  of 
Audit  Issues.  It  is  die  general  policy  of 
die  State  Justice  bsdtute  not  to  make 
new  grant  awards  to  an  applicant 
havi^  an  unresolved  audit  report 
involving  Institute  awards.  FaUure  of  die 
grantee  organization  to  resolve  audit 
questions  may  also  result  in  the 
suspension  of  payments  for  active 
Institute  grants  to  that  organization. 

K.  Close-Out  of  Grants 

1.  Definition.  Close-out  is  a  process  by 
which  the  Institute  determines  that  all 
applicable  administrative  and  finandal 
actions  and  all  required  work  of  the 
grant  have  been  completed  by  both  the 
grantee  and  the  Institute. 

2.  Grantee  Close-Out  Requirements. 
Widiin  90  days  after  die  end  date  of  the 
grant  or  any  approved  extension  diereof 
(revised  end  date),  the  following 
documents  must  be  submitted  by  the 
grantee  to  the  Institnte. 

a.  Financial  Status  Retort  The  final 
report  of  eiqienditures  must  have  no 
unliquidated  obligations  and  must 
indicate  the  exact  balance  of 
unobligated  funds.  Any  unobligated/ 
une^qiended  funds  will  be  deobligated 
from  the  award  by  the  Institute. 
Grantees  on  a  check-issued  basis,  who 
have  drawn  down  funds  in  excess  of 
their  obligations/expenditures,  must 
return  any  unused  funds  as  soon  as  it  is 
determined  that  the  funds  are  not 
required.  In  no  case  should  any  unused 
funds  remain  with  the  grantee  beyond 
the  submission  date  of  the  final  financial 
status  report 

b.  Final  Progress  Report  This  report 
should  describe  the  project  activities 
during  the  final  calendar  quarter  of  the 
project  and  the  doseout  period, 
induding  to  whom  project  products  have 
been  disseminated;  spedfy  whether  all 
the  objectives  set  forth  in  the  approved 
application  or  an  approved  adjustment 
thereto  have  been  met  and,  if  any  of  the 
objectives  have  not  been  met  explain 
the  reasons  therefor. 

Xn.  Giant  Adjustments 

All  requests  for  program  or  budget 
adjustments  requiring  Institute  approval 
must  be  submitted  in  a  timely  manner 
by  die  project  director.  All  requests  for 
changes  firom  the  approved  application 
wilTbe  carefully  reviewed  for  both 
consistency  widi  this  guideline  and  the 
enhancement  of  grant  goals  and 
objectives. 


A.  Croat  AdfuatmaOs  Requtiag  Prior 
Written  Approfol 

There  are  several  types  irf  grant 
adjustments  wfaidi  require  the  prior 
written  apivoval  of  die  Institute. 
Examples  of  these  adjustments  indude: 

1.  Budget  revisions  among  dirad  cost 
categories  which  exceed  or  are  expected 
to  exceed  5  percent  of  the  approved 
budget 

2.  A  diange  in  the  scope  of  work  to  be 
performed  or  the  objectives  of  the 
project  (see  section  XHO.). 

3.  A  change  in  die  project  site. 

4.  A  change  in  die  project  period,  such 
as  an  extension  of  the  grant  period  and/ 
or  extension  of  die  eiqimditure  deadline 
(see  section  XILB.). 

5.  Satisfaction  of  special  conditions,  if 
required. 

6.  A  change  in  or  tempoTBry  absence 
of  die  project  director  (see  sections 
Xn.F.  and  &). 

7.  The  assignment  of  an  employee  or 
consultant  to  a  key  staff  podtion  i^iose 
qualifications  were  not  described  in  the 
application,  or  a  change  eie  person 
assigned  to  a  key  project  staff  position 
(see  section  X.Q.). 

8.  A  successor  In  interest  or  name 
change  agreements. 

9.  A  transfer  or  contracting  out  of 
grant-supported  activities  (see  section 

xn.H.). 

10.  A  transfer  of  the  grant  to  another 
recipient 

11.  Preagreement  costs,  the  purchase 
of  automated  data  processing  equipment 
and  software,  and  consultant  rates,  as 
specified  in  section  XLH.2. 

B.  Request  for  Grant  Adjustments 

Ail  grantees  and  subgrantees  must 
promptly  notify  the  SJI  program 
managers,  in  writing,  of  events  or 
proposed  changes  which  may  require  an 
adjustment  from  the  approved 
application.  In  requesting  an  adjustment 
die  grantee  must  set  forth  the  reasons 
and  basis  fat  the  pn^iosed  adjustment 
and  any  other  information  the  SJI 
program  managers  determine  would 
help  the  Institute's  review. 

C.  Notification  of  Af^roval/Disapproval 

If  the  request  is  approved,  the  grantee 
will  be  sent  a  (kant  Adjustment  signed 
by  die  Executive  Director  or  his/her 
designee.  If  die  request  is  denied,  the 
grantee  will  be  sent  a  written 
explanation  of  the  reasons  for  the 
denial 

D.  Changes  in  the  Scope  of  the  Grant 

A  grantee/subgrantee  may  make 
minor  changes  in  methodok^, 
approach,  or  other  aspects  of  the  grant 
to  expedite  adiievement  of  the  grant's 
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obfectivef  with  subsequent  notification 
of  the  SP  program  manager.  Major 
changes  in  scope,  duration,  training 
methodology,  or  oHier  significant  areas 
must  be  approved  In  advance  by  the 
Institute. 

£.  Date  ChansBB 

Requests  for  changes  or  extensions  of 
the  grant  period  are  to  be  made  90  days 
in  advance  of  the  end  date  of  the  grant 
whenever  possible.  In  no  instance  may 
the  request  be  made  less  than  30  days 
before  the  end  date  of  the  grant 

F.  Temporary  Absence  of  the  Project 
Director 

Whenever  absence  olthe  project 
director  is  expected  to  exceed  a 
continuous  period  of  one  month,  the 
plans  for  the  conduct  of  the  project 
director's  duties  during  such  abisence 
must  be  approved  in  advance  by  the 
Institute.  This  information  must  be 
provided  in  a  letter  signed  by  an 
authorized  representative  of  the 
grantee/subgrantee  at  least  30  days 
heime  the  departure  of  the  project 
director,  or  as  soon  as  it  is  known  that 
the  project  director  will  be  absent.  The 
grant  may  be  terminated  if 
arrangements  are  not  approved  in 
advance  by  the  Institute. 

C.  Withdrawal  of /Change  in  Project 
Director 

If  the  project  director  relinquishes  or 
expects  to  relinquish  active  direction  of 
the  project,  the  Institute  must  be  notified 
immediately.  In  such  cases,  if  the 
grantee/subgrantee  wishes  to  terminate 
the  project  the  Institute  will  forward 
procedural  instructions  upon 
notification  of  such  intent  If  the  grantee 
wishes  to  continue  the  project  under  the 
dhection  of  another  individual  a 
statement  of  the  candidate's 
qualifications  should  be  sent  to  the 
Institute  for  review  and  approval  The 
grant  may  be  terminated  if  the 
qualifications  of  the  proposed  individual 
are  not  approved  in  advance  by  the 
Institute. 

H.  Transferring  or  Contracting  Out  of 
Grant-Supported  Activities 

A  principal  activity  of  the  grant- 
supported  project  shall  not  be 
transferred  or  contracted  out  to  another 
organization  without  specific  prior 
approval  by  the  Institute.  All  such 
arrangements  should  be  formalized  in  a 
contract  or  other  written  agreement 
between  the  parties  involved.  Copies  of 
die  proposed  contract  or  agreement 
must  be  submitted  for  prior  approval  at 
the  earliest  possible  time.  The  contract 
or  agreement  must  state,  at  a  minimum, 
die  activities  to  be  performed,  the  time 


schedule,  the  policies  and  procedures  to 
be  followed,  the  dollar  limitation  of  the 
agreement  and  the  cost  principles  to  be 
followed  in  determining  what  costs, 
both  direct  and  indirect  are  to  be 
allowed,  llie  contraot  or  other  written 
agreement  must  not  affect  the  grantee's 
overall  responsibility  for  the  direction  of 
the  project  and  accoantability  to  the 
Institute. 
State  Jusdoa  Institute  Boud  of  Diracton 

C.  C  Torbert  Jr.,  Chainnan,  former  Chief 
lattice.  Supreme  Court  of  Alabama 

Rodney  A.  Peeples,  Vice  Chainnan. 
Resident  judge,  Second  judicial  Circuit,  South 
Carolina 

John  F.  DafEron,  Jr.,  Secretary,  Judge, 
Chesterfield.  Virginia  Circuit  Court 

Larry  P.  Polanslcy.  Tseasurer.  Executive 
Officer,  District  of  Columbia  Courts 

Joseph  W.  Brown.  Esq..  Jones,  Jones,  Close 
ft  Brown 

James  Dulce  Cameroa,  Justice,  Supreme 
Court  of  Arizona 

Ralph  J.  Eridcstad,  Qiief  Justice,  Supreme 
Court  of  North  Dalcota 

Janice  Gradwohl,  Ju4ge,  County  Court 
Lincoln,  Nebraslca 

Daniel  J.  Meador,  Professor  of  Law, 
University  of  Virginia  Law  School 

Sandra  A.  O'Connor.  States  Attorney  of 
Baltimore  County,  Towson,  Maryland 

David  L  Tevelia  Executive  Director  (ex 
officio] 

David  L  Tevelin, 
Executive  Director. 

Appendix— List  of  State  Contacts  Regarding 
Administration  of  Institute  Grants  to  State 
and  Local  Courts 

Mr.  Allen  L  Tapley,  Administrative  Director, 
Administrative  O^x  of  tiie  Courts,  817 
South  Court  Street  Montgomery,  Alabama 
3613a  (205)  834-79ga 
Mr.  Arthur  H.  Snowden  H  Administrative 
Director,  Alaslu  Court  System.  303  K 
Street  Anchorage,  Alaska  99501,  (907}  264- 
0547. 
Mr.  William  L  McDoaald,  Administrative 
Director,  Supreme  Court  of  Arizona,  1314 
North  3rd  Street  Saite  200,  Phoenix, 
Arizona  85004,  (602)  255-4359. 
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DEPARTMEHT  OF  TRANSPORTATIOH 
neieerch  and  Special  Programa 


49  CFR  Part  172 

[Docket  No.  HM-145Q;  Amdt  Na  172-117] 

RIN  2137-AAM 

Hazardoua  Subatancea 

AQiNCV:  Research  and  Special  Programs 
Administration  (RSPA).  Department  of 
Transportation  (DOT). 
ACnow:  Final  rule. 

•UMMMiv:  In  this  final  rule.  RSPA  is 
amending  the  Hazardous  Materials 
Regulations  (HMR)  by  revising  the  "List 
of  Hazardous  Substances  and 
Reportable  Quantities"  which  appears 
in  the  appendix  to  49  CFR  172.101.  This 
action  is  necessary  to  comply  with  a 
1986  amendment  (Pub.  L  99-499)  to 
section  30e(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  LiabUity  Act  (CERCLA)  of  1980 
(Pub.  L  96-610).  The  intended  effect  of 
this  action  is  to  enable  carriers  of 
hazardous  materials  to  specifically 
identify  CERCLA  hazardous  substances 
and  to  make  the  required  notification  if 
a  discharge  of  a  reportable  quantity 
occurs. 

EFFEcnvi  DATG  This  amendment  is 
effective  October  13, 1989.  However, 
immediate  compliaace  with  the 
regulations  as  amended  herein  la 
authorized.  The  provisions  of  49  CFR 
172.101(j),  which  allows  up  to  one  year 
after  a  change  to  the  Hazardou 
Materials  Table  (HMT)  to  use  up  stoc^cs 
of  preprinted  shipping  papers  and  to 
ship  packages  (hot  were  marked  i^rlor  to 
the  change,  do  not  apply  to  these 
amendments. 

TON  nwTNni  mromiATiON  contact: 
John  A  Gale  (202)  36&'4488.  Standards 
Division,  or  Geoigt  CuAmac  (202)  33&- 
4545,  Techidcal  Division,  Office  of 
Hazardous  Materials  Transportation 
RSPA  400  7th  Street.  SW.  Washington. 
DC  20500.  Questions  about  hazardous 
substance  designations  or  reportable 
quantities  should  be  directed  to  the 
Environmental  Protection  Agency  (EPA) 
Call  the  RCRA/Superfund  hotline  at 
(800)  424-9346  or  in  Washington.  DC 
(202)382-3000. 
SUPPLCMBNTARV  INFOMIATION: 

L  Background 

Section  202  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA;  Pub.  L  99-499)  of  1986  amended 
section  306(a)  of  CERCLA  by  requiring 
the  Secretary  of  Transportation  to  list 
and  regulate  hazardous  substances. 


listed  or  designated  under  sectioD 
101(14)  of  CERCLA  as  hazardoaa 
materiab  uader  the  Hazardous 
Materials  Transportation  Act  (MHTA 
«9  App.  U.S.C.  1801  et  seq.).  RSPA 
carries  out  the  rulemaking 
responsibilities  of  thf  Secretaqr  of 
Transportation  under  the  HMTA,  Thia 
final  rule  is  necessary  to  comply  with 
section  306(a)  of  CERCLA  as  it  is 
amended  by  section  202  of  SARA. 

RSPA's  role  in  regulating  hazaidovs 
substances  is  directly  tied  to  EPA's 
ongoing  hazardous  substances 
responsibility.  RSPA  has  no  rale  in 
determining  what  is  or  is  not  a 
hazardous  substance  or  the  apprapriate 
reportable  quantity  (RQ)  for  materials 
designated  as  hazardous  substaaoea. 
This  authority  is  vested  in  EPA 
Therefore,  under  the  CERCLA  adieme 
EPA  must  issue  fmal  rulea  amending  the 
list  of  CERCLA  hazardonaiBubataBcea. 
including  adjusting  RQs,  befoie  RSPA 
can  amend  its  list  of  hazaidoaa 
substances.  In  the  preamble  to  the  final 
rule  on  this  subject  Issued  under  Docket 
HM-145F  (51 FR  42174:  NoveTiber  21. 
1986).  RSPA  included  the  following 
statement:  J 

It  is  RSPA's  InlentioB  to  make  changes 
from  time  to  time  to  the  list  of  hai 
■ubstancee  or  their  RQs  in  the  Ai 
adjustments  are  made  by  EPA. 


This  document  adjust  the  "List  of 
Hazardous  Substances  and  Reportable 
Quantities"  baaed  on  five  final  rules 
ptiH«A<iri  by  EPA  in  the  past  several 
months.  On  August  14. 1989.  EPA 
pd>Ushed  two  final  rules  (54  FR  334U 
and  54  FR  3S4».  respectively)  which 
revised  the  reportable  quantities  of  in 
hazardous  sub^ances  (136  weae  raised 
and  57  were  lowered),  added  low  waate 
streams  md  deleted  one  material — 
ammonium  thiosulfate — from  the 
CERCLA  list  of  hazardous  subatancea. 
Because  of  synonyms,  a  total  of  277 
revisions  were  made  to  the  CBROLA  Sat 
of  hazardous  substances  and  reportable 
quantities.  In  addition,  the  entry 
"Kelthane"  was  changed  to  "Dicofor, 
and  "1.1.2-Trichloroethane"  waa  added 
to  the  waste  stream  F002.  The  reportable 
quantity  of  F002-l,l,2-trichloroe(haBe  ia 
100  pounds.  The  four  waste  streans  Aat 
were  added  to  the  list  were  K123,  K124, 
K125,  and  K128.  Each  of  these  waste 
streams  was  assigned  an  RQ  of  10 
pounds. 

On  September  13, 1988.  and  Odobs 
31, 1988.  EPA  published  three  final  n  ' 
(53  FR  35412.  53  FR  43878,  and  53  FR 
43881,  respectively),  which  ai 
list  of  CERCLA  hazardous  su' 
The  final  rule  EPA  published  a 

September  13. 19W,  added  the _ 

six  waste  streams  to  the  CERCLA  Bel  of 


hazardous  substances:  KDdi',  K065;  K066: 
10988;  K090;  and  K091.  Each  of  these 
waste  streams  was  assigied  an  RQ  of 
one  pound  (0.454  kg).  Tht  final  rules 
EPA  published  on  October  31, 1988, 
fomoved  "iron  dextran".  "ferric 
dextran"  and  "strontium  sulfide"  from 
tbe  CERCLA  list  of  hazardous 
eubstances. 

»  To  keep  its  "List  of  Hazardous 
SriMtances  and  Reportable  Quantities" 
Gonsictent  with  EPA's  lilt  of  CERCLA 
hazardous  substances  and  reportable 
qaantities,  RSPA  is  amending  the  HMR 
hi  accordance  with  the  five  EPA  final 
^es  previously  discussed.  In  addition. 
RSPA  is  making  three  nonsubstantive 
•ditarial  changes  to  its  "List  of 
Hazardous  Substances  and  Reportable 
Quantities".  RSPA  has  added  names  to 
the  "List  of  Hazardous  Substances  and 
Reportable  Quantities",  found  in  the 
appendix  to  §  172.101,  because  they  are 
aynonyms  of  specific  hazardous 
substances  and  the  names  appear  in  the 
HMT  as  proper  shipping  names.  RSPA  is 
lavising  the  RQ  of  four  of  these  names 
because  the  RQ  of  their  corresponding 
aysnonym  has  been  revised.  These  four 
synonyms  are  as  follows:  (1)  Ammonium 
didiromate;  (2)  dimethylhydrazine, 
Kisymmetrical;  (3)  potassium 
Achromate;  and  (4)  sodium  dichromate. 
Second,  RSPA  is  adding  "Cumene 
hydroperoxide",  "Nitrogen  peroxide" 
and  "Nitrogen  tetroxide",  with  the 
footnote  "@"  and  corresponding  RQs  of 
10  ponnds,  to  the  list  of  hazardous 
fltriss^ces.  Cumene  hydroperoxide  is  a 
synonym  for  the  hazanlous  substances 
•Alpha,  alpha-Dimethylbenzyl- 
lydroperoxide"  and  "Hydroperoxide,  1- 
■ethyl-1-phenylethyl"  and  appears  in 
fte  HMT  as  a  proper  Aipping  name. 
Nitrogen  peroxide  and  Nitrogen 
tetroxide  are  both  synonjrms  for  the 
hazardous  substances  "Nitrogen 
dioxide"  and  "Nitrogen(IV)  oxide"  and 
mppeat  in  the  HMT  as  proper  shipping 

names.  Third,  the  footnote is  added 

to  the  entry  "Sulfuric  acid"  because 
Sulfimc  acid  appears  In  the  HMT  as  a 
proper  shipping  nam& 

The  regulatory  action  in  this  final  rule 
b  nMndated  by  statute,  and  for  this 
Maaon.  RSPA  is  not  affording  persons 
affected  by  this  rule  the  relief  afforded 
by  S  172.10l(j)  which  allows  up  to  one 
year  after  a  change  to  the  HMT  to  use 
up  stocks  of  preprinted  shipping  papers 
and  to  ship  packages  that  were  marked 
prior  to  the  change. 

Because  this  rulemaking  is  making 
numerous  modifications  to  the  "List  of 
Haxardous  Substances  and  Reportable 
Quantities"  found  in  the  appendix  to 
I  tTUOl  RSPA  is  reprinting  it  in  its 
entirety.  Changes  to  specific  entries  not 
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identified  in  the  foregoing  discussion  are 
categorized  as  foBowa: 

A.  Tnose  nauu'Uuus  substancss  As 
flQs  ofwhMi  mcnosedfirm  ItolO 
poands: 

Amitrole 

Azirino(r,y3.41pym)1<<l,2^)kjdole-17- 
dioncO-ammo-a. 

ra«ntoocaTbonjf!)uAj>)melhy1)-l.ia.2.«,8a. 
8b-teMMn»-aa.«eflwKy*Hne*M 

tA-BentandnoeM 

Benzeumioe,  MN^UmefttrUfiw^iao. 

Benzenamioe.  4.4'-methylenebis(2-chkiro- 
Benzene,  hexacMoro- 
Benzene,  1.2-mefliylenedioxy-4-propyl- 
Bemene,  ftrichfororaefthjpi)- 

B«Mew«sKic  eeid.  4-cl!lor«>.a!pba-f4- 

cUorafiinylHilpiM^iydraxjr-.  ed^  e»ier 
Benaa  (aj  aatinaeim 
Benzotrichloride 
Beryllium 
BerylkuB  dust 
Alpha-BHC 
2.2'-Bioxirane 

tl.r-BliAeiiylH.r-dlamina,  3.3'Hliaiethoxy. 
(1.1 -Biphenj1J-4,«'-dlamlne.  3,r-dlmethyl 
Bis  (2^MmiMit]iji1)  ether 
1-flwtaeaMina.  N-bii^4.N-ailraao- 
Butaaoic  Add,  4-[bia(i2- 

oacHnnini 
Cariaaide,  tfafo- 
Chlorambucil 

1.3-Cyclopentadiene.  lA3,4A5-hexachloro- 

L<yciophMpfnBiide 

DawMnycin 

Diaminotoluene 

U:7«4}lbenDi9(ew 

Oibenz{a.i]pyicna 

Dichloroel^l  ether 

1.2:3.4-Diepoxybutane 

N.N'-Diethylhydrazine  ^ 

Dihydrosa&sla 

3.3'-I>iBietlioxybeiizidiiic 

DtmethylamiiHMzobenzene 

3.3'-Dimethylbenzidine 

M-OiBetlqrikyriBaate 

DlmethylhydreiiM.  wii 

nimrthjiinitres  aiiiim 

Dinetfayl  luUals 

1,2-Oiphenylhydra^a 

Oi-N-propylnitrosamine 

Ethane.  l,rOxyWs(l-chioro- 

Etfaane,  peiMacMoTO- 

EthanetbiMaiide 

Ethenanfaa,  W-aedyl-N  rtUuau- 

EthjJ4,"' -^-^'      • 

Ethylei 

Sthylen 

Glyddylaldehyde 

Cuankline,  N-nitro«>i4-methyl-N'-nita»- 

Hexachlorobenzene 

HexachluiecyuhipeirtadieTie 

Hydrazine,  l,t-die%1- 

Hfdraiina.  Ll-diaMaiyt- 

Hrdnrine.  trdipheayt- 

Z-inidaasUtetlriaw 

Lasiaoaipiaa 

3-itdeyiyJad>ol«tkafl 

4,4'-Mefliy]anebia(2-cyonjaailBe) 

N-Me(hy1-N'-idtn>-N«itro80gHanidine 
Methyl  thioaracfl 
Mitomycin  C 


5.12-Naphthacenedione,  (6S«ia}-&«cetyi-]A. 
{3-amino-2.3.B-trideoxy-alpha4/4|rxo- 
nexopyranoayI)oxy]-7AajI^tati«hydn>- 
e,8,ll-trihydroxy-l-me(hoxy- 

r    rmpaiantiiiiiiiMiifiaiL  add.  ts-Ut  a*. 

i|*««*rNu'-biahBiviJ<4'.dirt- 

big(azo)]bis(5-amino-4-hydroKfj- 
tetrasodium  salt 

Niclcel  carbonyl 

Niclcel  cyanide 

Nid(el(II)  cyanide 

Niclcel  tetracarbonyl 

2-Nitropropane 

N-Nitrosodi-n-butylamine 

N-Nitrosodimethylamine 

N-Nitrosodi-n-propylawiiHa 

N-NitrosomethyivinyhaBiie 

N-Niirasopipsridine 

1.2-Oxaauolan8. 2.2-dioxide 

2H-l,3,2'Oxazapho8phorine,  2-Ibis(2- 

chloroethyljamino]  tetrahydn>-2-oxide 
Oxirane 
Parathion 

t'cHfftClllOTOCuIBIlC 

PfcoaphwaHdolc  add.  0.0-«e<hy4  O-tp- 

nitrophenyl)  ester 
l-Propanal,  2,3-epoxy- 
Propane,  2-iutro- 
1,3-Propane  sultone 

1-Propanol,  2,3-dibromo-,  phosphate  [3:11 
PyridtaK,  loahydiD^-ailiwo. 

4(lH)-fjfriinidiiioBe,  2>difaydR>«-aK(iiyi-2- 

thioxo- 
Selenium  disulfide 
Sulfur  seienide 
Sulfuric  acid,  dimethyl  ester 
Thioacetamide 
Thiourea 
Toluenediamine 
lH-l,2,4:Triazol-3-amine 
Tri8(2,3-dibromopropyl)  phosphate 
TnrpBBblae 
Unlisted  Hazardous  Waatea  rhflpnotTiffjc  gf 

EP  Toxidty  Cadmium  DOOe 
UncM.  Mhia(2^:Uoroa«fayl)aBia»}- 

Watte  Stisafflc 

row  KQM 

'^^  MBS 

55?  «BSO 

Fan  Ktu 

KOM  KBu 

KOOS  iQggo 

!?*'  nrs 

KOOS 


KQIO 

Kon 

KOU 

Kns 


Mn 


JCSSI 

KIOS 

Ktn 
•nu 
nu 

K114 

iCU6 

ims 

D087 


B.  Those  hazardous  substances  Ihe 
AQs  ttf  which  increased  from  1  to  100 
pounds: 

Acetamide.  N-{4-«thaKypheoyl)- 

2-Amino-l-Bedurl  *fniL»pf 

4-Amine-l-mea)y1  benzene 

Auramine 

Ben^cfacridine 

3.4-BenaMrtdine 

BeanuoiBe.  4A'taAiMiniaa^UUin3^ 

dimethyl- 
Benzenaaiiae.  4<Uara-2-melhyi-. 

hydrochloride 


Benzenamine,  2-methyl-. '-]-'— nhliiiis 
Benzenamine,  2-methyl-5-nitn- 
Benzene.  1.2-methyIenedioxy-4-aIlyl- 
uGiueue,  l.Z-iflethylenediuxy-4-propeiiyl 

1,2-Benzenedicarboxylic  acid.  (bi8(2- 
ethylhexyi))  ester 

1.2-Benzisothiazolin-3-one,  U^dioxide, 
salts 

1.2-Benzphenanthrene 

Bi8{2-ethylhexyl)phthalata 

Carbamic  acid,  ethyl  ester 

Chlomaphazine 

4-Chloro-o-toluidine.  hydioeUoiide 

Chrysene 

Diallate 

S-(2.3-DichloroallyI] 

diisopropylthjocarbamate 
i.^HJiewjfleiie  oiOKiQe 
14-DtnTaaa 

Ethane,  1.1.1.2,2.2-hexachloro- 
Ethane,  1.1,1.2-tetrachloro- 
Ethane.  l.l,2.2.-tetrachloro- 
Ethane.  1,1.2-trichloro- 
Ethene.  l.lA2,-tetrachloro- 
Ethyl  carbamate  (uiethaD) 
Hexachloroethane 
Indeno(l,2.3-cd]pyrene 
Isoaabaia 
LeadsabKKtate 
Methane,  chloro- 
Methane.  iodo- 
Methyl  chloride 
Methyl  iodide 
1-Naphthylamine 
alpha-Naphthylamine 
2-Naphthylamine.  N.N-bi8[2-cblort>e(hyn< 
Nickel  '^ 

5-Nitro-o-toluidine 
Pentachloronitrobenzene 
Perchloroethylene 
Phenacetin 

l.l(V(L24^lwiiyleneJpyraie 
Safnk 

Saccharin  and  salts 

1.1.1,2-Tetrachloroe  thane 

1.1.2,2-Tetrachloroe  thane 

Tetrachloroethene 

Tetrachioroethylene 

O-Toluidine 

P-Toluidine 

O-Toluidine  hydrochloride 

1.1,2  Trichloroethane 

FOOl-Tetrachloroethylene 

P002-TetracUoraethyieDe 

KOSS 

K09B 


C  Those  hazardous  substances  the 
RQs  of  which  increased  from  1  to  1000 
pounds: 

2-Ethoxyethanol 

Ethylene  glycol  monoethyl  ether 

D.  Those  hazardous  substances  the 
ROs  of  which  increased  from  1  to  SOOO 
pounds: 

Acetaldehyde.  trichloro- 

Benzo|K|fluoranthene 

Chloral 

Chromium 

E.  Those  hazardous  substaaces  the 
RQs  of  which  increased  from  Wto  100 
pounds: 
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Aoylonitril* 
2-Propenenltrile 

F.  Those  hazardous  substances  the 
RQ$  of  which  decreased  from  5000  to  1 
pound: 

Anenic  disulfide 
AnenicCIII)  oxide 
An«nic(V)  oxide 
Anenic  pentoxide 
Anenic  trichloride 
Anenic  trioxide 
Anenic  tritulfide 
Beryllium  chloride 
Beryllium  fluoride 
Beryllium  nitrate 
Lead  arsenate 

G.  Those  hazardous  substances  the 
AQs  of  which  decreased  font  5000  to  10 
pounds: 

Carbon  tetrachloride 
Chloroform 
Methane,  tetrachloro- 
Methana,  trichloro- 
FOOl-Carimn  tetrachloride 

H.  Those  hazardous  substances  the 
RQs  of  which  decreased  from  5000  to 
lOOpounds: 

IJS-Dichloroethane 
1,1-Dichloroethylene 
Ethane,  1,2-dichloRh 
Ethene,  1,1-dichloro- 
Ethylene  dichloride 
Nickel  ammonium  sulfate 
Nickel  chloride 
Nickel  nitrate 
Nickel  sulfate 
Vinylidene  chloride 

I.  Those  hazardous  substances  the 
RQs  of  which  decreased  from  1000  to  1 
pound: 

Calcium  araenate 
Calcium  arsenite 
Ethane,  1,2-dibromo- 
Ethylene  dibromide 
Potassium  arsenate 
Potassium  arsenite 
Sodium  araenate 
Sodium  arsenite 

I.  Those  hazardous  substances  the 
RQs  of  which  decreased  firom  1000  to  10 
pounds: 

Ammonium  bichromate 

Ammonium  chromate 

Ammonium  dichromate 

Benzene 

Benzene,  l-methyl-2,4-dinitro- 

Caldiun  diromate 

Chromic  add 

Chromic  add,  caldum  salt 

2,4-Dinitrotoluene 

Dinitrotoluene 

Formaldehyde 

Lithium  chromate 

Methylene  oxide 

Nickel  hydroxide 

Potassium  bichromate 

Potasshim  chromate 

Potassium  dichromate 

Sodium  bichromate 


Sodium  chromate 
Sodium  dichromate 
Strontium  chromate 

K.  Those  hazardous  substances  the 
RQs  of  which  decreased  from  1000  to 
lOOpounds: 

Benzene,  l-methyl-2;S-dinitro- 

l-Chloro-2.  a-epoxypropane 

2,6-Dinitrotoluene 

Epichlorohydrin 

Chdrane,  2-4chIoromcthyl)- 

Trichloroethene 

Trichloroethylene 

POOl-Trichloroethylene 

F002-TrichloroethyUne 

L  Those  hazardous  substances  the 
RQs  of  which  decreased  from  100  to  1 
pound: 
Cupric  acetoaraenite 

M.  Those  hazardous  substances  the 
RQs  of  which  decreased  from  100  to  10 
pounds: 

Cadmium  acetate 
Cadmium  bromide 
ruHmiiim  diloride 

N.  Those  hazardous  substances  the 
RQs  of  which  decreased  from  10.  to  1 
pound: 

Aroclor  1016 
Aroclor  1221 
Aroclor  1232 
Arodor  1242 
Aroclor  1248 
Arodor  1254 
Arodor  1260 
POLYCHLORINATED  BIPHENYLS  (PCB's) 

Administrative  Notices 

In  accordance  with  the  Administrative 
Procedure  Act  5  U.S.C.  553.  RSPA  has 
determined  that  a  notice  of  proposed 
rulemaking  and  an  opportimity  for 
public  comment  and  review  are 
impracticable  and  unnecessary.  SARA 
mandated  that  the  Department  of 
Transportation  regulate,  as  hazardous 
materials  under  49  CFR  parts  171-179, 
those  hazardous  substances  designated 
under  CERCLA.  EPA  is  the  sole  agency 
authorized  to  designate  hazardous 
substances  and  their  reportable 
quantities.  Therefore,  public  comment 
and  review  are  unnecessary  because:  (1) 
The  public  was  afforded  time  to 
comment  when  tPA  published  its  notice 
of  proposed  rulemaking  concerning  that 
agency's  change  in  the  subject  RQs;  and 

(2)  RSPA  does  not  have  the  authority  to 
designate  hazardous  substances  or 
determine  their  reportable  quantities. 

RSPA  has  determined  that  this 
rulemaking:  (1)  b  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
"significant"  under  DOTs  regulatory 
policies  and  procedures  (44  FR 11034); 

(3)  will  not  affeot  not-for-profit 
enterprises  or  small  governmental 
jurisdictions;  (4)  does  not  require  an 


environmental  impact  statement  under 
the  National  Environdiental  Policy  Act 
(42  U.S.C.  4321  et  seq.\i  and  (5)  does  not 
require  the  preparation  of  a  rcqgulatory 
evaluation. 

Based  on  limited  information 
concerning  the  size  aad  nature  of 
entities  likely  to  be  affected.  I  certify 
that  this  regulation  will  not  have  a 
significant  impact  on  b  substantial 
number  of  small  entities  under  the 
criteria  of  tiie  Regulatory  Flexibility  Act 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  Uiat 
this  final  rule  does  not  have  sufficient 
federalism  impUcations  to  warrant  the 
preparation  of  a  Federal  Assessment 

List  of  Subjects  in  49  CFR  172 

Hazardous  materials  transportation. 
Hazardous  substances. 

In  consideration  of  the  foregoing,  part 
172  of  titie  49,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  172-HAZARIlOUS  MATERIALS 
TABLE  AND  HAZARDOUS  MATERIALS 
COMMUNICATIONS  REGULATIONS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1809, 1804, 1805.  and 
1808;  Pub.  L  99-499  and  49  CFR  part  1.  unless 
otherwise  noted 

2.  The  appendix  to  S  172.101,  entiUed 
"List  of  Hazardous  Substances  and 
Reportable  Quantities",  is  revised  to 
read  as  follows: 

Appendix  to  §  172.191— list  of 
Hazardous  SubstanOBS  and  Reportable 
Quantities  | 

1.  This  appendix  lists  materials  and 
their  corresponding  reportable 
quantities  (RQs)  which  are  listed  or 
designated  as  "hazardous  substances" 
under  section  101(1^  of  the 
Comprehensive  Eiivfat>nmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA;  Pub.  L  9&-610).  A 
material  in  tiiis  list  is  regulated  as  a 
hazardous  material  and  a  hazardous 
substance  under  this  subchapter  if  it 
meets  tiie  definition  of  a  hazardous 
substance  in  S  171.8  of  this  subchapter. 

2.  Column  1  of  Uie  list  entitled 
"Hazardous  substance",  contains  the 
names  of  hazardous  substances. 
Elements  and  compounds  are  listed  first 
in  alphabetical  sequence.  Following  the 
tisting  of  elements  and  compounds  is  a 
listing  of  waste  streams.  These  waste 
streams  appear  on  iie  list  in  numerical 
sequence  and  are  referenced  by  the 
appropriate  "V"  or  "K"  numbers. 
Column  2  of  the  list  entided 
"Synonyms",  contains  the  names  of 
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synonyms  for  certain  elements  Add 
compounds  listed  in  Column  1.  No 
synoQjrmaare  listed  for  waste  skeams. 
SiranmiM  are  useful  b  identifying 
hazardous  substances  and  in  identifyins 
proper  shippfag  aMes.  ColMM,  8  of  tl» 
list  entitled  "Reportable  quantity  (RQ)", 


«»«ai«s  Ibe  MpertaUe  vntitr  <BQ)rte 
pounds  and  kilograms,  for  each 
hazardous  substance  listed  In  Coluiim  1. 
X  The  procedure  for  seleoting  a  proper 
riiipjiing  name  for  a  hazardous 
substance  is  set  forth  in  §  172.101(c)(9). 


C  A  BBifuB  of  notes  are  used 
thmiighout  Ae  list  to  provide  additioBel 
information  cdnceming  certain 
hazaiiaai  subMaaees.  These  notes  are 
explained  at  the  end  of  tiie  list 


List  OF  HttAnoous  Substwces  and  Reportable  OuANTrries 


MtMM'^l&k,  cNoro- 

^^•'■■■e.  N-(aniinceiiuM)iiMNhyl)- 
^cetawUa.  N-«  eMwuyptmiyl)- 
AoetamUe,  N-lluof«fK2^ 
Anstamida.  2-fluoro- 

Aoelic  add  • 

Acetic  acU,  ethyl 

Aaade  acid,  Ihioro-,  aodhm  salt 

AQaBe  acid,  lead  s« 

Aoelic  add,  ihaMund)  salt 


Acstane 


c  acid.  N-«memyteart)amoy()oxy]t«o-me«iyt  ester 
cyanohydrin 


?"*'y*?  ^°*'°"y*'«gy<H-hydro)(ycoumarin  and  saJts! 
aoalepnaiiuiie  .„...____. 

Z-Acatytaminofluorane . 

Acetyl  taomide  ' 

Aca^fitrioride" 

l-Aoe^^-ihiouraa. 

Acniam  *.... 

Aaylamide... 

Acrylc«oid< 

AcrytonHrta ' 

Adipicacid.. 

Atanine.  3-[j>«i8(2<Moroeth^l)aiT*iilSi;;^;  u^ 

wdKare.. 


Al*in  • 

AUrt  Steotici  *..„.___... 

Allyl  ctiloride  * 

Akjminum  phosphide ' 
Atamkim  suHate ' 
2-Amino-l-mathyl  berasne.. 
4-Ainino-Hiyhy«  l)eniBne.... 
HAiwimiiwuiyO-3-iaojumJM . 
♦■AmlnutiyiUiiie. 
AfnUnto.. 


O^iaiseytaiBiaaiuaiLunyDoKiree 

1AaAU>.«04<a«l*>ro-1A4a.5AaaJ»xa»vdra-- 
M:S,e  andftawi)  limelhanonaphthalene.. 


Ananoniuni  acetate 
Anwnonfejm  benzoata 
Ammonium  bjcartwwale 
AiwiMiuni  Aichiuiits 
AramonMntifluorida* 
Ammonium  tiisuffila*... 
Aiisiioiiiunt 


Ammonium  citrate, 
AiiRiMfam  dtohroinele  9 
Ammonium  fluobonas  * 
Awmeninm  fluoride 
AmmonlunHiydroicJds 
AmmorAjm  onlale 


Ammorfum  saoofluahds 


sose^ff^ 

1S( 

isesfes^ 

SDSOtZffOI 

leosfss^ 

100f«;9 
1(B.4Se» 

eeoofSFQ 

'SSBOfKFB) 

10f4.5fl 

9DOO|2t?eO 

lOSfSS.^ 

e0S0{2tTC| 

wef<s.^ 

SeSOtZSTQ) 

leetes.^ 
eseotztrs) 

gQSSfggye) 

S0SS097S) 

leoDfss^ 

SOOSgfH) 
SOOSfSSPS) 

)<ZS?0) 

1(S454| 

100(454) 

1000  (454) 

100(454) 

5000(2270) 

ies<«54) 

ieS<454) 

«QeO<4S4) 

t0S0«S4) 

tOW.S«) 

too  (454) 

5000  (22701 

5000(2270) 

5000(2270) 

10(4.54) 

100(454) 

5000  (227e) 

9000  (221«) 

aoos(227e) 
stasigzmt 

10  (4.54) 
5800(22701 

10  (4.54) 

vaamam 

too  (45.4) 


1S4«^ 

1000(454) 

5000(2270) 

100  (454) 
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UST  OF  Hazardous  Substances  ano  Reportable  QuANTrriES— Continued 


Hazardous  Substance 


Afiwnoniuni  tartrals.. 


Afimonluni  INocysnata. 
Aiwnonlum  vanaoats  ••••• 


^^vHW^V 


iao-Amyl 
ssc-Amyt  acalata. 
tsrt-Anyl  i 


I 


Synonyms 


Vanadc  add,  ammonium  salt.. 


Antimony  ^» 


Antimony  Mtuorids 


Aroctor  1016.. 
Aiodor  1221.. 
Arodor  1232.. 


Reportabte 

Quantily(RQ) 

Pounds 

(Klograms) 


Banzenamina.. 


Arodor  1242 

Arodor  1248.... 

Arodor  1254 

Arodor  1260..» — 

Ananlc  *  ( 

Ananic  add  * 

Afssnic  disuHlda 
Aisanlcdll)  oadda... 
Aissnlc(V)  ootids.. 


POLYCWXJRINATED  BIPHENYLS  (PCBs).... 
POLYCHLORINATED  BIPHENYLS  (PCBs).... 
POLYCHLORINATED  BIPHENYLS  (PCBs).... 
POLYCHLORINATED  BIPHENYLS  (PCBs).... 
POLYCHLORINATED  BIPHENYLS  (PCBs).... 
POLYCHLORINATED  BIPHENYLS  (PCBs)..., 
POLYCHLORINATED  BIPHENYLS  (PCBs).„ 


AfSsnic  trioadds  v.. 
Arsanic  IhsulMa 
Afstna*  dMnyl- ....... 

AsiMStOS*  tS 

Aurarnlna 


Azinphoa  mathyt  Q. 
Azlridkia. 


Arseniatrtoxida*... 
Arsania  pontoxide ' 
ArsenioCV)  oxide 


Araenia(lll)  oxids.. 


Diethytarsine.. 


AzJrino(2*.3'J.4)pyTroto(1,2-a)indota-«.7-dk)na.«-  amino*- 

[((aminocMt)onyl)OKy)  matliylM,1c2A8a.  8tHtwxahydro8a-melh- 
OKy-5-mswiy^. 

Bailuni  cyanida  * ......-...».- ~ -. 

Banzqiaoaanthrytana.  1,2-dihyifto^-mathyl-. — 

BaralclaoMna 

3,44annanna..-_.............~»»~»-.....—...~«.~~»' 


Banztalanthraoana.. 


1.2 


Benzeaamina,  4.4'-cart)onimidoyn]is  (N.N-dimethyl-. 

L-Sailits,  diazoacatata  (estar)... 

GuthicB  •..■■. 

Ettiyloaimina ...» „,...,.«...,«................".-• 

MiUxiifdn  C- ...„_™» 


».Metltyteholanthrena.. 

3,4-Bflnzaaldine 

BanzCclacKina- 


1,2-Bannnthracana,  7,12-dbnethy(-- 


Banzanamma.  4.4^-Mibonlmidoyt)is  (N,N-dimaltiyt-.. 


Baiiianamlna.  4<tilor»2-fflathyt-,  hydrocNoiide . 
Dai  iiai  lamina,  N,H<lmathyl  4  phanytazo-...™...— .. 

Banzarwnina,  4.4'-iiiattiylawa>ils<2<hioro- 

Banzanamina,  2-mairiyl-,  hydrodilorida 

Danzanamina.  2-nwKiyl-5-nilro- 

Banzanamina,  4-nHf^  .„..,«,,«««.«••«-♦.-..-.««.«.«..«. 


Benzww,  dtehloromethyl- . 

Banzolalanttvacone 

1,2-Banzanthracane  - 

Banzblanttwaoane ~. 

BanzoCalanttwaoana.. 


7,1 2-0imethyR)anz[a]anthracane.. 


Daniana,  1-l>ionio-4^)ttanoxy-- 


Bannna,  1,MtolilOR>-.. 
Daniana,  1,3HfldilOR^.. 
1 1,4  dktiloro-.. 


K  <~iii  lain,  iilll,!  ■ 

p^v^Maroansna „,....,.«,..-. 

4-CN9RM>4otuidna,  hydrocMorida. 

Dimatiylaminoazobanzana 

4,4'-Melt*ylanst)is(2-chloroanilina) .. 

o-Tolaidbw  hydrocMoride 

5-Nitt»«-«oiuldina 


4  Dfuiitoptianyt  ptianyt  athar.. 


BanBfl  chlofida   ....... 

o-LMmorooanavia 
1,24ldiiorot>annna  ■ 
m-DtCNorobareana- 


Mthyl- 


aA^aaucyaiiaiomathyt- 


9-~ 


i,34Kniorooanzona . 
1.4 


Toluanat 
Xylaaa*(mbm9- 


P-- 


5000(2270) 

5000(2270) 

1000(454) 

5000(2270) 


5000(2270) 
5000(2270) 
5000(2270) 
1000(454) 
100  (45.4) 
1000(454) 
1000(454) 
1000(454) 
1000(454) 
1  (0.454) 
1(0.454) 
1  (0.454) 
1(0.454) 
1  (0.454) 
1(0-454) 
1(0.454) 
1  (0.454) 
1  (0.454) 
1  (0.454) 
1(0.454) 
1  (0.454) 
1  (P.454) 
1(0.454) 
1  (0.454) 
1  (0.454) 
1(0.454) 
1(0.454) 
100  (45.4) 
1(0.454) 
1  (0.454) 
1(0.454) 
10  (4.54) 


10  (4.54) 

10  (4.54) 

100  (45.4) 

too  (45.4) 

5000(2270) 

10  (4.54) 

10  (4.54) 

1(0.454) 

5000(2270) 

100  (45.4) 

1000(454) 

100  (45.4) 

10  (4.54) 

10(4.54) 

100  (45.4) 

100  (45.4) 

5000(2270) 

10(4.54) 
100  (45.4) 
100  (45.4) 
100(45.4) 
100(45.4) 

100  (4&4) 

100(45.4) 

8000(2970) 
100(48.4) 
1000(454) 


10(4.54) 
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UST  OF  HAZARDOUS  SUBSTANCES  ANO  REP0RTABI£  QUANTmES-Contlnued 


Hazardous  Substance 


haxahydro-. 
hydiui()^„„. 


Synonyms 


CydohsKsna' 


Benzene,  1-fnelhyl-2,4-dMlro- 

Bwmna.  1-fflethyt-2,»«iibo. 

Benzene.  1,a-meftyteiieJtey.4^|yt. 

Benzene.  l,2-methyleiiedtoiiH^)ropeny(-, 
B«»we.1,2-methy«enedloxy.4iiropyt. 

Bsrosne.  l-methyMtiyt- ._.. 

Benzene,  nHnv 


Benzene,  pentadilutD- ""Z""!™  

Benzene,  pentacMoroniftD- " 

Benzene.  1,Z4.5-4alrachtoro- L 

Benzene,  tridiloroniettiyt. 

Benzene.  U^s-irinitro- ZZ!."1  ""'""""""" 

Bejwneeostic    add.    4<Nori>«|phM4K*toopii^^ 

1,2-OenzeneJuartwxyic  add  anhydride 

U-BenzenedteetbOKytic  add.  [bis(2-sthylt)exyO] 
U-BenzenedfcaibOKytte  add.  dbutyl  aster  ..J.... 


1,2-Osnzeiiedk;arboKylc  add.  diethyl  ester.. 
1.20enMnedk,aibOKytte  add.  d>wethyt  eslsr 
1.2Denwitetfcart>0Kylicadd,dMH)ctyt 


Toluana  •._. 

2.4-OinilroloiMineJI 

2.S43Meotoiusne 

Safrnla 


Quantity  (ROD 
JPpunds 
(Klogianis) 


Dtiyiftuaafrole . 
Uffnene.. 


Pentai:>ilurot)emei  le, 


>^antathluiu»Hiut)amene.... 


1 .2A5-Tekachlorobenzsne„ 

Benzolrtehlorlde 

eym-Tfinltrot>enasr)s  * 


Ethyl  4,4'-dteMorobenzlat8!! 
PhthsRcsnhydrtds. 


U;eenzenedM,4-[H»ydro»(y^2-(methyiamlno)ethv»- 

BenzenosuHdnic  add  cNortda 

Benzeneaultonyl  cMorida ~" 

BenzenetMd 


U'Beraisothiazoln-a^NW.I.I-dkMide.  ( 
BenzoCalanthiausna 


BerooCbllluoranthene. 
BenntkMioranlhane- 
BenzotJJillluorana. 
Benzoic  add- 


Bis(2-ethytiaxyqphlhaiata.. 

DMMjutyl  phthrtata 

Dfcutyl  phthaiale 

n-Butyt  phthalals  ....._„.,.... 
Dfsthyt  phthalals.„_.__„_. 

Dimethyl  phtheiale 

DMvoctyl  phthaiale 


Epinaptvtna.. 


BenzenesuHbnyl  ch(o»«s._J.".' 
BenzanesiMonicedd  chloride. 
Phenyl  mercaptan  Q „._„ 


(U'-aphenyH.4'i 
Saccharin  and  salts. 
BenzfaJwithraosna. 
1.2-BenzanlhrBoene 


BenzoIgAilpaiylene. 
BennlalpyrBna. 
3,4^eraapyrsne. 
P-flenaoQuinone  .- 
BsnzoMdilorido.. 

Beraoyt  cWortde  • 

'*Benaphenanthrsna. 

Benzyl  ehloribe  * 

Bery(ium<.. 


Beiyeum  diioride  *. 

Ben«umduat< 

Beiy«umiluo(ide*. 
Berylhan  nMrane  *_ 

*  pHCw »^ 

■BHC 


delta -BHC^ 
gamna-BHC. 

2.2'-Bi0Klrana . 


3.4-8enzopyrene„ 

BenaoCalpyrsna 

1 .4-(Vdohexadtanedtone„ 
Benzene.  Irtchtoromethyl-.. 


Chiysene 
Benzene, 
Beryllium  dust* 


BeryHum*. 


(i.1'-BiphsnyM.4--dhn*w 

(l.i;-eiphenylM.4'^ismlnaA3'-dtehlofo-._ 
n'!"SP!l??*^'*'-*"*»A3'^«mathoKyL. 

Bia(2K«oroelhyO  ether 

Bis(aHehlowiteopropy()  ether. 
RMcMoronieViyl) 


Dwisw.'0)panida 


4:OroiiMitiaiiyl  phany)  alhar 
Bniona 


1,>autaiiene.  l.l.2.3.4.44wKadiloro- . 
iButanamiiie.  N-butyHinwieueu- 


HeMchlorotyjohexane  (gamma  iiioniet). 


i.&3.4-DispoKybutMia.. 


3.3'-Oichlorabenzidbie. 
3.3'" 


3.3'^lmethytoenzldb)e  .._„.„ „.....„ 

EttieneJ^'-[mBthylsnsbis(<wy))bJs(2<hi«^~ 

DIdsoroetttyt  ether     , ,  .„„ 

Elhsne,  1.l'-oi9bis(2<hlon)- 1™ 

ftqpaw.  gjjwyblsg-fihtoro- 

Melhene,  eaybis(chloriy 
TNrem 


1*8«««Mibc«yfc  add,  iiiio(2-Mhyihaxyi) 
nwKigan  iMMMa  *             , 
2-napanona.  iA««?im>- 


Banasna.  Mirom»4.phsnoHy- 

SkycMdbwIOow.  S^dbnathav-.. 

I  Haiyhlorobutaaerie'. . „ 

'  N"NwoeoB*bB^^amina  ...>n.M4...«.., 


1000(454) 

1000(454) 

1000(454) 

10  (4.54) 

100  (45.4) 

100(45.4) 

100(45.4) 

10  (4.54) 

5000(2270) 

1000(454) 

10  (4.54) 

100  (45.4) 

5000(2270) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

5000(2270) 

100  (45.4) 

10  (4.54) 


1000(454) 

5000(2270) 

5000(2270) 

5000(2270) 

1000(454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

1(0.454) 

100  (45.4) 

10  (4.54) 

1(0.454) 

5000(2270) 

100  (45.4) 

5000(2270) 

5000(2270) 

5000(2270) 

1(0.454) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

1000  (454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

1  (0.454) 

10  (4.54) 

1(0.454) 

ieO.454) 

10  (4.54) 

1  (0.454) 

1(0454) 

1  (0.454) 

10  (4.54) 
1  (0.454) 
1  (0.454) 
10  (4.54) 
10  (4.54) 
1000(454) 
10  (4.54) 

1000(454) 

1  (0.454) 

10  (4.54) 

100  (45.4) 

1000(454) 

1000(454) 

100(45.4) 

100  (45.4) 

100(45.4) 

1  (0.454) 

10  (434) 
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bar  OF  Hazarixxis  SuBSTAiCES  AND  Rep(wtabi£  QuAimTiES--Confinued 


HazirdoM  Subttanc* 


BmImoIc  add.  4-CbiK2-G»itoroettiyQ«nno]b«B«w-.. 


Synonyms 


ChiorafiAudL 


MulMWi,  1.4'4«cNoro-.. 

Butyl  wMrta  < 


in-6uty(  anWs.- 

Mrt-euyli 
iv8ii^  sIcoIkiI  * ....~~. 


M&^ulyfBvnlno.. 

twt-oulyiVTNns .. 

Butyl  bsiuyl  pMhsMM 

fvBulyt  ptiOwMa. — 


Bulyfic  scid  * 

l«o-Butyite  add 

Caeodylc  add 

Cadmium  « 

Cadmium  aoatata 

uuraun  DnifnKi8..~~......-~— •••••••«•-»— ••••' 

Cadmium  cNoffda  ..._.■.. „..„„.«.......«.. 

Caldum  afwnata  • 

Calcium  anantta  • 

Calcium  cwUda  • 

Calcium  chramata . 

Caldum  cyanida  *  ..^ 

Caldum  dodacylbaimna  sulfonate 

Caldum  hypocNorita  * 

Camphana,  octachloro-—— — ~ —..—..., 

CaptMt.— — — — ..- 

Ovbamic  add,  athyl  aster ~ 

Onbamic  add,  mettiylnilroao-.  athyl  ester.. 

Cartiamida^  N-ethyt-N-nilroso- — ... 

Catbaniida,  N-maltiyl  N  nrtroso- „„„....., 

CartMmoyI  chloride,  dfciielhyl-...™.™™.™™.. 

CMtMiyl  • _ 

CHboluran  *._ ,™ 

Cwbon  biaulfide  • 

Cvbon  diaulfide  • _ 

Cwtxmic  add,  dKhaMum  (I)  salt 

Oirtxinochlorldic  add,  mettiyl  ester 


iveutyl  tfcohol  * 

Ethyl  maVtyl  ketone  @ 

Mettiyl  «hyl  ketone  * 

Methyl  alhyt  ketone  peroxide  *. 

CrotonaUehyde  • 

1.44XchtoR>-2-tHitona 


Reportable 

Quantity  (RO) 

Pounds 

(Kilogrwns) 


1-Butanal. 


Dint)M%t  ptNhalale. 
DIbutyl  phthatale.. 


1,2-Ber«enedicvboxylic  add,  dfeutyl  ester.. 


Hydroocydknethylarsine  oxide.. 


ChrooMC  edd,  calcium  salt.. 


Caibcn  oiyfluorida 

uaraon  leuacnorxie 

OHbonyl  chloride _ 

Caitoonyl  fluoride.....— 

CNonI 

CMwamtxicti 

uaoraane 


Ethyl  carbamate  (Urethen) .._ 
N-Nitraao44-fflettiyhirethane- 
N-Nltraao^4-elhykjrea- 


N4«traB0-N-methyturaa . 
Thiouraa 


DknetHftcaibanwytditoride. 


CNordane,  technical ' 

uname 

CMortna  cyanide 

CNonvpliazvia 

unoraaoaiaKienyoe.- 
pCliiORMniline .......... 

ChlorotMnzene  * 

4  Cliluiu  m  ciuvul  ....• 

pOiioro-m-cresol  ....• 


Carbon  dmtllda 

Cwboii  biauMde 

ThaMuRiO) 

Methyl  cMorocartnnata  * 

Methyl  chtorotormala  S . 

Caiboayl  fluoride 

Methaas,  tetrachloro-. 


Cartxia  OKythiortde.. 


ButMtte  add,  4-{bis(2<hk>roethyl)amlnolbenzana-.. 
craonBns,  vcnnicw 


4.7-Mattianolndan.  li,4,5.6,7,8,ft«ctachk)ro^4,7,7a-tatrahydro-.. 
umonw 


4.7-M#ihano*nd«n.  iA4.5A7A8«tachlon>^47,7»-te!rahydro-... 


14Min>-2,3  apoxyproptfw .. 


24hloro6v  y4  vinyl  cvwr.. 


v^anoQan  cniorae    .......„....»...»..~» 

^NapHhylamlne,  N,N-bls(2-chloroethyl)-.. 

Acetafttehyde,  chloro- —. 

Dei'uwianiine.  4-chloro-  ...„..........™...... 

Denide,  chlovo-..— 

p-CNQro-rtvoaaol  ..M- «.«..«.«.......«.. 

PhenA  4<hkJro-3^ne^hyl- 

PtwnM.  4<hkxo-3-methyt- 

4-Cl4aro4n-crBaol -..- _......-..«..~-.. 


Epichlorohydrtn  *  _.. 

Oxirafe,  2H[chtoromethyl)-. 

Ethyl  Chloride  Q  — ~- 

Ethane.  2-chk>roettioxy- 

MettiWW,ti1chtoro-_ 


10  (4.54) 
6000(2270) 
6000(2270) 

10  (4.54) 

100(45.4) 

1(a454) 

6000(2270) 


5000(2270) 
1000(454) 


100(45.4) 
10(4.54) 


5000(2270) 


1(a454) 
10  (4.54) 
10(4,54) 
10(4.54) 
10(4,54) 
1(a464) 
1(a464) 
10  (4.64) 
10  (4.54) 
10(4.54) 

1000(464) 
10(4.54) 
1  (0.454) 
10(4.54) 
100  (45.4) 
1(0.454) 
1(0.454) 
1(0.454) 
10  (4.54) 

1000(454) 
1(0.454) 
100  (45.4) 
10  (4  J4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

1000  (454) 

1000(454) 
10(4.54) 
10  (4.54) 
1000(454) 
6000(2270) 
10  (4.54) 
1(0.454) 

1(0.454) 

10  (4.54) 
10  (4.54) 
100  (45.4) 
1000(454) 
1000(454) 
100(45.4) 
6000(2270) 

6000(227(4 

100(45.4) 
100(46.4) 

100(46.^ 

1000(454) 

10(4.54) 
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CNoromethana. 


tamds 
(Ktograma) 


CWofomethyl  mettiyl  ettier 

l^gHt-CWoronaplilliakiiia  „. 

2-Chloronaptittialene 

2-Chiorophenul. 

frChiorophenol. 

♦^^•orophenyl  phenyl  ettiar 
HoChlorophenyWjourea 
3-CMoropR)pioniirile 
CWoroeuHortc  add  ' 

CWorpyiKue* 
Chromic  aoet 
Chromic  add 


Oj^^nic  add,  catelum  aaH 
Chromic  auKate 

Ctwomlum  t 

Chromoua  chtoride 

Chryaene 

Cobaltous  bromide 
Coballoua«onnate.„ 
CobaNoua  auHamata... 
Coke  Qyan  EmUwom 

Coppery 

Copper  cyanWe 
Coumaphoa* 
Craoaoia 
Cresols* 


Cresylic  add 

m-Oraaola 

oOaeois 

^  pCresols. 

OotonaWehyde  * 

Cumena. 

Cumene  hydroperoxxle  @ 


Oprie 

Cuprfe  aoetowaenito 

Cupric  chtoride 

Qjpricnitrato* 

CuprtcoRriaH 

Cuprte  auliaia 

Oniric  auitato  artimoniatad 
Ojpdctartrato 


alpha,alph8-0bnathy|benzylhydreperDxtoe.. 
HyAoperoidde.  l-mettiyt-l-phenytottiyl... 


^«Mea  (aokiito  cyanUe  aaiia).  not 
Cyanogen  • 

Qfanogan  bromUe  * 

Qranogen  chloride  * 

l.4<;yctohaKadtonaJuiie„ 
Cyctohexane  *.„ 

Cyetoheaanone 

1.3;Cyetopentadtone.  1A3.4A54iexae»tiof«>rj 
CydophosphanMa. 


2,40  Add. 


2,4-0  Eatora. 
^4-0^l 


Oaunomydn. 


DOO.. 


4,4-000 -. 


HaKachiorocyciopantadiBna  * ,„„ 

»^i^<)>cazaphoaphorine,2-tbis(2<ihtoro«hiflirtS)"f 


2.4-0  *,  salts  and 


i«)k*«toropheno«yaeatt(iiS "•."iiiitli'ilid  eMn"! 


^40Add ."..."'L  1" 

2,40fehtoropheno«yaoeBc  add  *,  salts  awi  eSiers  7 

alptMhL-»«»4iexopyiaiiueyl)«tyl.7A0.1(Metr^^ 


Diehtorodlphenyl 


TOE 

4<4--0D0 

000. 


Dkaitoiod»lieiiyl  dtohloroethiii'ia" 
TOE  • 


1(0.454) 


100  (45.4) 

5000(2270) 

10  (4.54) 

100  (45.4) 

1  (0.454) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

1000(454) 

10  (4.54) 

10  (4.54) 

1000(454) 

5000(2270) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 
100  (45.4) 

10  (4.54) 


1(0.454 
1(0.454) 


8M7i 
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LWT  OF  HAZARDOUS  SUBSTANCES  AND  REPOfTTABLE  OUANTinES— Continued 


Hazirdou*  Substance 


OCE 

M'-OOE 

DOT  • 

M*-OOT ..-- ~ 

DMKltaooctahydro-14.4-nMtheno-2H-cyclat)uta[c^]-pentale(v2-on«. 
DlglaH I 

Dlw*w-^ 

DIvnInoloiiMM „„„__».-_«.  — — ....—■ —i™ ,—.—-.». 

OlHlnon  • "-";•--• 

DtM(BlsJf]tnttvacww„..». ..,.__.....«. — - _.....—. 

1.2*frO(b«rB«nthr»cen« 

OlMnioU^lanttnMn*  — ~~— — ..•••. — .....»— -~ — .~- 

1^7>DlMniapyrarw 

Oibanri«Jlpyr«M~~--~. 

ItZ-OtJumnKS^Moropropw  -— — ••-——•- — •— —• 

Oku^  phlh«hrt« 


Synonyms 


4,4'-00E. 
DOE. 


OlcNorad^hsnyl  trtcMoroethana  *. 

4A-ODJ 

DOT' 


Reportable 

Quantity  (RQ) 

Pounds 

(Kilogram^ 


OicMorad^henyl  ihchloroethane  *. 


_  Kapons*. 


8H2>DicNaroalyQ  dtoopropytthiocarbamate . 
Hyctadnfl*- 


TokMnadknUna  * . 


DMvtoulytphthalate. 


DbaraoCatManltwacene ... 
1^5.6-OI)enzanthraoana. 
DfcamCa^laiOwacena — 
DtwraoOkManltwacene - 
DK)enzIa,rUanthracana — 
l^,6-DI>an»anthracene. 
Dibenzla,i]pyrene- 


l^73-Ot)enzopyrena 

Propane.  1 ,2-dibronio-3-cMoro- 

[»4v«utyl  pMhaMe 

n-Butyl  pbthalate  * 


Diohlobanl.. 


1,2-Ben2»nedicart)(nylic  add.  dibutyl  aster. 

Dtxityt  pitttwiata 

n^utytpNhaMe* 


1^-Benanedk»rt)0Kylic  acU,  dibutyl  estar. 


S42>DicNoreaHyO  dtoopropyttNocarbaniate 

33-DlcNoro^1.1-dhnathy(-2-propynyl)benzaniida.. 

DMihiiubaiuana  (tntead) «_....»— _-......~ 

1.2-OicNorabenzene 


1>OicNon3benzene .. 
1,4-DlcWcrobenzene.. 
(n-DicNorobenzene.-. 
o-Dlehfarobenzene  * . 
p-DlcNorabenzene  * 


DiaHata ...... 

PronamMe.. 


Benzene  1.2-dich(oro-. 
o-Oichlanbenaane  *_ 
Benan^  1>d>cWoro-. 
m-OlcNflratMnnne.. 
Benzsne,  1>dkMore-. 
p-OichlQioberasne  *  — 
Berasna.  1>dlcbton>-.. 
1 ,3-Oici4orebenzane — 
Benzana.  1,2-dtoNoro-. 
1^-DicMarobaraane .- 
Benoana,  1,4-dicM0R>-. 
1/40oltaraberaane . 


3,7-Otehlorobenzidhie 

DIcWorobromomettwne — 

1>Dlcl>loro-2-butsne 

DIcWonxWIuoroweBiene  *.. 


OlcMarodiphenyl  tncNoroelhane  * . 

I.I^JWitofoethane .._ 

1;^DIcNoroethane 

1,1•Dichloreet^y(ene. 

1.Mana4)idiioroet»iytane 

DtcHmelhyl  other ._._ — -. 

2,4.DleMoropbenol 

2.A4>lchlorophenol *... 

2ADIcNoropbenoxyacetic  add  *, 

DkWoiophenylaiiino  .,...„_..„_.«.. 


(1 ,1  '■Bl0mi/^A'-aamnB,3,y-<Ski}loio-.. 


2-6utene,  1,4-didiion>- — 
Methane.  dichlorodHluoro-. 

ODD 

TOE* 

4.4'-O0O .. 

DDT'.. 

4.4'-OOT „ 

Ethane,  l.1-dichlofo- 

Ethytidene  dichtoride 

Ethane.  l^dioMoro- 

Ethytane  dichtoride  * 

Ethane  l.l-dichtoro- 


saits  and  estsra.. 


Ethene^  trane-l.2-<>cNoro- — 

Bis  (2-ahtotoettiyO  •*>« 

Btmm^  l.1'-0)(ybia(2HMoro-.. 

Phenol,  2.4-dtehtoro- ~. 

Phenoi  2.6^1lcNoro- 

»M>  hoA 

2.4-D  *.  salts  and  eaters 

Ptwnyl( 


1 ,1  -Dichtoropropana..— — — 

1.3-Dichloropropane 

1 .2-Dichlonpropane — 

DicNarapropane  •  Dichtoropropene  (mixture)... 
Dlchtoiopropene(8) ' 


2.3-DicMoropropene  (isomsO- 

1>DleMoropropene 

gig-PicWnrawtinionic  add  *»._ _„..._.... 


Propylana  dcMcrlde  *. 


Propaaa.  1>dtefitoro-- 


1(0.454) 
1(0.454) 
1(0.454) 

1(0.454) 

1  (0.454) 
100  (4&4) 
1(0.454) 
10  (4.54) 
1(0.454) 
1  (0.454) 

1(0.464) 

1(0.454) 

10(4J4) 
10(4.54) 
1(0.454) 
10  (4.54) 


10  (4.54) 

^1000(454) 
100(45.4) 
1(0.454) 
100(45.4) 
6000(2270) 
100(45.4) 
100(45/4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100(45.4) 

1(0.454) 
5000(2270) 

1(0.464) 
6000(22719 

1  (a454) 

1(a454) 

1000(454) 

100(45.4) 

100  (45.4) 

1000(454) 
10(434) 

100  (45.4) 
100(46.4) 
100  (45.4) 

1(0.464) 
1000(454) 


1000(454) 
100(46.4) 
100  (45.4) 


100(46.4) 

5000(2270) 

10(4.54) 
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LIST  OF  HAZARDOUS  Substances  ANO  REPORTASi*  QuA#iTniE8-,Coniinued 


Hazardous  Substance 


Oiooiai- 
Dieldrin 


Synoriyma 


1 .2:3AOiepoxybutane. 

Diethytamine  • 

Dialhylmine., 


1 ,4^)ielhylene  dtoede... ZZZZZ Z 

OXWJielhyl  S-[2-(elhylthio)elhyl]  phosphorocWiioaie 

N.N'-Diethythydrazlne _ 

OO^Jielhyl  S^nelhyl  d»iiophoaphate"!~Z!l""Z~" 

"••i^^P-nitrophenyt  phosphate 

Diethyl  phthaiate _ Z" 

0.0«elhyl  C^pyrazinyl  ph08phorothioate...".Z~™!I 

Dielhylstilbestrol 

1.2-Diiydro-3.6^iyi<da2inedione '™ 

Dt»dwaa»role '3 

Di«Wwpyl  fluorophoaphate Z...J 


3.3'-Dimalho)(ybenzidne .. 


Diwethylaminoazobenzene 

7.12-Dlw>ethyfcenzCa]amhraoeoe.. 


•<Ph>.alpl>a  Dlmethyfcerttylhydroperuxide.. 
3>Dimethyl-1-(melhy1thio)-2-butanone. 


0-[(methy»amino)caibonyl] 


1  A*4.10.l(Mteachlo«)<,7.apoKy-1 .4.4^.6.7,e.8McttihJdio-'" 
er^eiio.1^:fi,»<inieUtaiiunapliilialene. 


2.2' 


\AOaant. 


Hydrawe.  U-dwthyJ- Zi„ZZZ. 

gwPl*"**''**  add.  O.OHllethylSinelhyl  ^1 

Phoaphonc  adit  dtethyl  p-nitrophenyl  ester 

1.2-0enaswedfaart)oxylte  add.  diethyl  estar 

PtaaphoreMdc  add,  0,CVdMhyl  O^nanyl  ester 
4.4' fjMfcanadtoC  aMia,aipha'-diethyl- 


.  1.^<1^aMy^enedioxy■4-ptoiw<^! 

P»ioaphOiufcBrtdte  add.  bisd-methylalhyl)  ester.. 


"— '»""~— ~'"~  «*«i  vm^t-nwaifwaip}  ssiar 

"yiyw**--  «*».  CCVdknethyl   S-[2(ipethy»amino)-2-o)(oethyl] 


QuahMy(RQ) 

Pounds 
(Kilogranis) 


0.1;Bjphawy»  4^'.dhwiine.3  J'-dwwthoxy-„ 


Bennnamina.N/4KiimelhyM-phenylazo-.. 

U-BenanMiraoene.  7.12.d»TWthy». 

(1.1'-SiphanyM/«'-diBmine,3,3--dtonethyl- 
llydropswisiUs^  1-niethyHi)henylethy»-... 

Cwwene  hydwperowde  Q 

TNolanoK __ 


OiiMMylcartMmoyl  chloride . 
i.1-0imethylhydra*)a 


1l;2-Dimethylhydrajjne _ 

Dinwthylhydia«te,  unsymmetrtcal  @  _ 

CODimethyl  Op-nitrephenyl  phosphorothioats.. 
DimalhyWtroeamina . 

•»>»«MlphfrOimethylphenethylamine 

2.40nielhylphenol 

DimeMyl  phthaiate. 

Dimethyl  sulfate  • 

Dinitoberaene  *  (mtaed) ~™ 


nvOinikobenzene.. 


P-Omilrobenzene.. 
4.6-Dinito»««r8S0l  and  salts ._. 
^•MMi'oo-cyctohexylphenol  „ 
Dinifrophend 


2.5-Dlnitrophenol... 

2,6-Olnilrophenol_. 

%4-Dinitraphenol. 

DinHrotoluane _„ 

3.4-Dinitrololuene. 

2.4-DlniitDtoluene..^ 

2M)initrotoluene 

Dinoeeb- 


Carbamqd  cNorida,  dimethyl- _ 

DiwslhyBiy'liazina.  unsymniBtrical  @ . 

HydrsBne,  1.1-dknethyl- „. 

Hyd«ine.  l.2-dRne(hyl- „ „. 

1.1-Dinw(hyfty*B2lne„ 

Hydraina.  1,1-dHnelhy(- 

Methyl  parathion  *__. 

(-NilraaodiniaMiylamine. 


.  1.1-dimethyl-2.phenyl- 

PHanol.  2.1  diw>a»yl- 

1.2-OenieneOicaittoxylic  add.  dimethyl 
8ulfc«fc  add.  dnietiyl  ester 


Phenol.  ^4-dMko-frflwthyl-,  and  setts. 
Phenol.  2<yclohe»yt-4.6^»Htro- _. 


Phenol  2.4-dlratro- . 


Dl4voclylphthiMa. 
1.4-Oioxana 


1  ■2-Olphaiiylliydiadiie 

niphosphaaiiUJa.  octamethyl-. 


Di-n-propyMtroeamine . 


— |Ootaiwlhy(pyrapiioaphoramida. 

I-Propawawine.  N-piiopyt- 

N-NHnoeodHrvpRipytamine 


DisuNoton  • . 

2.443iWafaiursl 

QMopyraphoaphofte  add.  Mraelhyl 
Diunn 

Dodecytenzenestifonic  add  * 

Endoadlan' 


-EndoauNan. 
■EndosuHan_ 
EndoeuKan  sulfata.. 

EndoMwl 

Endrfn  • 


Endda  aldehyde.. 
Epichtaahydrln  * 


1-nietiyl-2,4-dinitro- 

Benzene,  1  weMiyl  g.6«initro- 

Phenol,  2.44Mko«-(i-methylprapyl)- 

U-BanasnadicartMxylc  add.  dMvoctyl  ester„ 


HydnBina.l,»diphenyl-. 


COOielhyl  S-[2-<ethylthio)ethyllphoaphorDdilhioat8.. 

Thioimidodteafbonic  diamide „ „ 

Tetraethytdithiopyrophoaphete 


^Norbomene-2,Mimethanol.1.4.5,6.7,7-hewchloro.cydic  sulfite. 


7-0)(abicyclo[2.2.1  lheplane-2J-dicafboxylic  add 

1A3A10.10  He^achloro■6.7■epo)^^1.4.4a.5,6.7JJa-oc^^hydrD^ 
endo.endo-1 ,4:53-i«mothanonap<idis<une. 


l-Chloro-2.3  spoawwopei  le .. 
Oi*ana^  2-(GMoraniethyl)- ... 


3 


1644J4) 

1| 


10<454) 
100fl&4) 

100  (45.4) 

10(4.54) 

9000(2Z7D| 

100(46.4) 

iooa(<a<) 

100(46k4) 

1  (0.454) 

5000(2270) 

10(4S<) 

100(46.4) 
10(4.5^ 

10(444) 
1000(464) 
10(4.6^ 
1(0.464) 
10(434) 
10(434) 

100(46.^ 

1(a464) 
10  (4.54) 

1  (0.454) 
10  (4.54) 

100(46^ 

10(434) 

5000(2270) 

100  (4&4) 

500012270) 

10(434) 

100  (4&4) 


10(434) 
100(46.4) 

10  (4.54) 


10(43^ 
10(434) 

"ToiiiJft 

100(46.4) 

1000(464) 

5000(2270) 

too  (45.4) 

10K34) 

100  (4jM) 

5000(2270) 

10  (4.54) 

1000(454) 

1  (0.454) 

100(46.^ 

100(46.4) 

100  (4&4) 

1000  (46« 

1(a454) 

1(01464 

1(0.454) 

K0.464) 

1000(454 

1(0l454» 

140464) 
10B(4&« 
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LWT  OF  Hazardous  Substances  mm  Reportable  Quanttties— Continued 


Hmidow  SuManc* 


E— nil M ^ — _~.~— 

EttWMinhWi  ltl^hiiiBiyt'8'Ptwny^M 

EVWMIraMi  W^Wf^frrWWfOMfr — » 

EttWMi  1,2kR>Wiw^ - -™~. 

EttwWi  lil^fcWoro* ~ - •-..... 

Ettwrw,  U-dkMofO- 

EttWM,  1,1,1A2.2-lMMchto(0- 

EHrnt,  1,1'-(imlliyt«Ml)MoKy)]bltC2-cNoro-. — 

Ettww.  l.l'-OKyUa- 

Eltara,  1.1'-ORytiit(2-cNon>- 

evmm,  p«ni>ciiio«^..™.~.....~"~"™~"""— — — 

EttMra,  l.l.l^MracMoro- 

EttNiw,  yAXtmmMBfo- 

EVww,  1,1^-trichlo>o- ~~ -^.~.-~~~. 

Ettow,  1,1,1-«cNoro^,2^*(rMii«ttwxypNoyO-. 

l.2-Ethtwa»til»cartiOTodHhiotc  add 

EthanafllWs-..w«.........«««"""»"»""»"— "•-^•—— •••^" 

Ettwiol,  2^-(nHro«oln*K>)blt. 

Ettnnora,  l-phiny*- 

cmmoyi  csfMoncn  ..«—....«...........".-"..•"•••—•«"•—"" 

arnmrim,  N-nwthyi-N-nltroio- 

EtfWWt  cMuio-  ».»■*»>.■>.■»• «,««...,.«•....-......«. 

Ethane,  2-chloioathO)«y- .....—.....-....-..•.■•"•••••"•— -- 
Eitwna,  l.l-dlchlofD'™.......— ••••••-«•—•"••••— •"•" 

Etiww,  1,1A2-Mrach«oro- 

Ethww,  toan«-1 ,2-(acNoro- 

EtMon  • 

2-Elhuiiy*ltwnol  ...........■.•-"•■.■■—■■••-•••••••••■•— ™™~ 

Ethyl  SMlala 

Ethyl  MiyM*  * 

Ethytodww «....«.........«..M« »••.....«»». 

Ethyl  ctftMVTWta  (Urathan) 

Ethyl  chloriito  Q  «. «,«.««„...«......«...«... 

toiyi  cyvKW  .........•»•.>. ,„««,«„-■-«......."....—.. 

Ethyl  M'-dtaWorobefgHaf 

cuiywnv  UMiniMM   ««„.,«^«....««......«-«......"— .. 

Ethylan*  dichlorida  * 

Ethylww  Qly^  inoncMlhyl  clhar   .....«.._..._......■ 

BtnyMnt  QXKM     ..™«..«„................™....~.......™-." 

ElhvltntMi(<IHhlwt'<rt>tff^  add) . 

EthylsnwfiwniM «-." 

EthylanadtoT*w  Mraacatic  add  (EOTA) 

EthytsnttNouTM  ...»»■■» 

cviyiwwTw  .«.»«...>.■■»-••.••••••••••••>—•> ,..«..«. 

Ethyl  4th0r 

eviyiotnc  (KrioncN  ..........•.............>•.»»»•• 

Etiiyl  fiMthttCfylcte  ••»••»»•»•••••••••«•■• 

Ettiyl  fiMMMMiuNonslv  ...............»..—»....»■..».».« 

Ettiyl  iiMttiyl  lidOM  Q  .»..•.......................•«».»*■.■• 

Fvnphur . 

F#fflc  wnoniuni  oNuto  .•••—•••»•-»« »..»...» 

FwnC  flnvnoniufii  obcwsm... «»«•>■••>■■«••■»••••••• 

FwtIc  chtonM  .....»...»*>.»»»...*.*M*»*M** M............ 

FwtIc  fluoflito  „«,«„..«„..«.«««^....«.....«...«««..«... 

rwnc  rivBiv    »h«.......»*» ..«-« »..•.....«... 

FwTiC  flunto  «•»•»»»..»■».>....•■••••*.•■■«- ».•.»•• 

F#ffou0  witonluni  suNsla ........•....»»...«*»■•• 

rWnOUm  CnKXWM     .—..«..«m...«.««-.— ....-...«."...—•• 
FCROUS  I 

Frioiww^m 
FhiMlna*. 

Fluofoaoat 

RuoiMMlic  addt  aodhiin  mN. 


Synonyms 


1,2-aanianadk)l.4-I1-hydroxy-2-<rfwthylaniino)rthyll . 
AoawoanyoB 


■IphMlpha-Oinwthylphentthylafnina.. 
N-NHRNodMhylanilna 


Ethylana  dtofOfnida  .. 
Eltiyldana  dtehlortda.. 
1 ,1-OchloRMthana ._.. 
Ethylana  dtehloftda 
1 .2-(lchloRMlhana  ....< 


naumtahla 
QuanWyCRO) 

Pounds 
(Ntogram^ 


Bi8(»chloroalhoxy)malhana.. 
Ethyli 


Bis(t-chlorealhyl)athar. 

IMJwJfvWUffl  WnPm .......... 


I.I.U-Ts 
1.1A2.Ta 
1.1*Tri 

*  *  -  *^ — ^.t— — 

Mamoxycnior- 


Ethylsnabla(dWhlocart)amic  add) . 


TNoaoelainlda 

N-Nkoaodtethanolamina . 


Aca^  dilorida  * .,..._.«..»-.. 
N-NlrosonwIhyMnylamina . 

Vkiyl  chkxWa  * 

2-CMoroathyl  vinyl  ather...„ 
Vln^^kiana  chkxfda   ........... 

1 ,1  -Oichkxoathylene 

ParoNoroathylena.. 


TaUvdAxoathana 

TatiKhloroathylana.. 

1  ^4rana-Didiloroethytone.... 


Ethylana  glycol  monoethyl  athar  V 
Acillc  add,  athyl  astar . 


2-PiDpanoic  add,  athyl  aster. 


Caittamic  add,  athyl  aster 

Chlaroethana 

PrapananHilla 


Banzanaacatic    add.    4KWoro-alpha^*<hlorophanyl)^lpha4ij»Jraxy-. 
elhyl  aster. 

Ethane,  ^Ji■mmmo• 

1,243ichloroathana 

Ethane.  1 ,2-dtehtoo- 

2-ahoxyethanol — 

0)*ana.. 


1  .»Ethanediylt)iscart)arnodithicicadd . 


2-Mnidazolidinelhione.. 

AzWme 

Ethane,  l.l'-oxytiis-.-. 
EtHww,  1,1-dtohloro-.. 
1,1-Oldilcroalhane. 


2-Propenote  add,  2-methy».,  ethyl  ester — 

Maihaneeulfonic  add,  ethyl  aster 

2-tutanona.._ — — 

Methyl  alhyl  ketone  * —.•."•:-•,- 

Plesphorothioic   add,   COKSmathyl   O-Cp-Cldbnethylaininohaitonyl] 

phenyl] 


Benzo[M(]fluorene . 


Aaetamide,  2-lluon>-.. 
I  Acetic  add,  fluwo-.  sodhan  salt.. 


1000(454) 

1000(454) 

5000(2270) 

1(0.454) 

1(0.454) 

1000(454) 

100(45.4) 

100  (45.4) 

1000(454) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

1  (0.454) 

5000(2270) 

5000(2270) 

10  (4.54) 

1(0.454) 

5000(2270) 

5000(2270) 

10  (4.54) 

1  (0.454) 

1000(454) 

100(45.4) 

100  (45.4) 


1000(454) 

10  (4.54) 

1000(454) 

5000(2270) 

1000(454) 

1000(454) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

1(0.454) 
100  (45.4) 

1000(454) 

10  (4.54) 

5000(2270) 

6000(2270) 

5000(2270) 

10  (4.54) 

1(0.454) 

100(45.4) 

1000(454) 

1000(454) 

1(0.454) 

5000(2270) 

1000(454) 

1000(454) 

1000(454) 

1000(454) 

100  (45.4) 

1000(454) 

1000(454) 

1000(454) 

100(45.4) 

1000(464) 

100(45.4) 

6000(2270) 

10(4.5^ 

100(45.4) 

10  (4.54) 


/Vol  S«.  Na  lao  /  Mondqr.  A«gm  tL  MM  /Met  mad 


UST  or  MA2AI»0OUB8l»T»NC»  AND  RB«rrA««QUANm»-<>»8nM^ 


^••cNorobanan*. 

jjswcWunHiutadlenB  * I" 

HaMcWuiuuycloheiiana  (gamma  iBomar) . 

Handttofocyciopanladtone ' 


^■!ff:!g:!?t*!?*'g^^-'p«q^r-W5,e[73"^ 

•Maawdo-1,4:5,S-itmnniaiiuiiatJlrUiitoie. 
•«*ft«»-1.4:5*dhnethanonap«halena. 


"«***rohBxahy*o.«ndo,andoKimethi?i;Jiii^^     .ZiZZZ! 

^■JJJJJ]JJJw*l«o-l,4,4a,5,^ 
llnMchluMilieiie 


4J.|Miano-1HMana.  1A,5j6.7,B.B  hap<adiluiu  »%A.7.7»miiiiiiiir.. 


BHC. 


1.l,2,3.4A4)a)iadilo«».. 


1 
Efnw 

OieMAi' 


lAa,4.S5«eKacfaloio-.. 


1.1.1A2,**axachloro- 

1,2JAiaKI  I  lw*liluiu0.4.4e.5.B3a^wxahydro-l.4XB^neto'!«ida-"' 


li— rWuiuliwil^iaiu-ando,endo-dlniethanonaphthalene . 


SON  (SRI) 

10Sf«8^ 
J000(454) 

9MIS(S2RI) 
too  (48.4) 
1(1.484) 
W(4S4» 
10(484) 
1(0.484) 
1(9.484) 
1(0.484) 
10(4.8^ 
1(1.484) 
1(0.45^ 

WH.54) 
1(0.484) 

1(0.454) 

100(46.4) 
1  (0.454) 

1  (0.454) 

1(0.464) 

100(45.4) 

1000(464) 

100(48.4) 

1(0.464) 

10^.»q 

tOH.54) 

1(0.464) 

10  (434) 

Wf43«) 

108(48.^ 

5000(2270) 

10(4*4) 

100(46.^ 

10  (4.54) 

100(46.4) 

100(46.4) 

100(46.4) 

10(4.64) 

100(46.4) 

1(0><84) 

10  (4.54) 

100(45.4) 

5000  (2270) 

1(a464) 

5000(2270) 

100(46.4) 

1000(464) 

100  (45.4) 

1000(464) 

1(0.454) 

10(4J4) 

1(0.454) 

8000(2270) 

1(0l464) 

100  (46.^ 


100(45.^ 
100(46^4) 

8000  (B7S) 


/  Vol  54.  Wo.  160  /  Monday.  August  21.  198Q  /  Rnlet  and  Regalayom 


S 


U8T  OF  Hazai»oo8  Substances /wi)  REPORTABii  CX>A»friTie8—Coo«noed 


HazantoiM  Sutatano* 


MiMeMid  *. 


Synonyms 


gwnma-BHC. 


Reportabla 
OuanlHy  (RGf) 

Pounds 
(Klograms) 


Msfouric  cywids 
Maraurte  ntaflB  *.. 


MSreunc  nocyMnKn.. 
Mareureus  nNnls 
MsRiay  *.. 


iS-fi««ndlons 

1  ^-D»ifdr»^.6-pyr<dazin«dione.. 
BropanadWWe. 


Alwiina^  3.[p^)is(2-chloro«lhy«)«fnino]ph«nyl-.  L-. 


Msreury.  (aMM^Ophanyt-.. 
Msrawy  tuknlnsls  .————•■ 


■MMnrannMi  i"riii*siyi  ■■ 
yjKmn^  chlon>--~.~~»- 


11^         *■-»-'-     "  1 1  gill 

■MBWra,  IKHUfUUmuOnr.. 


IMhsMi  (Hytiis(chloro-~ 


MtttNnMuNsnyl  cNortds,  tricNoro. 
IMwnMuNomc  Mid,  tttiyl  sslsr^ 


Mid.. 


4,7-NMiMralndsn.  1A4Ae.7.8,8K>ctte»*xo^4.7.7»-Wr«hy*o- 

4.7  MaWno-IH^Klsns.  1.4,5.e.7,8.W>ept«chlOffr*4.7.7s-t8trahy«*o-. 


MstfKxnyl.. 


IHHOTiyHllnBuiVIV - 


Ms»hy<chloroc<rt)onrts*. 


liMhyt  cNontomaM  Q. 


iiMnywMuiiwinyi  vvwr  19 « 


PtMnykwrcurto  acetate — 

Fubninlc  acid,  mercury(ll)saR... 
2-Prof)en«nHrile.  2-methyl- 

riT    I  II  !!■  iImbmIii  ■    * 

DMiieuyiaiiMie    „..»»......« 

Methyl  l>roniide   .................... 

CNorameVwna. 


Melhyi  chhxtde  _.„,_..««_~~ 
CNorametttyl  methyl  ether ..... 
MethyfcWoromethylethefa. 

Mothytone  tmxnidc .-. 

Methykne  chkxtda   ~». - 

OkMofodHliioromethane  *-... 
Methyl  iodide  .1 


Bie(chloromelhyl)  ether.. 
CMtwii  ttrachlorida  * ... 


TitchiOKunonolluorowethane  ... 
PaccMoromattiyl  mercaplan  Q. 


Ethyl  malhanaauNonata .. 


FOnnIC  acid  *.. 


Liiunsiia,  Hcnncai 


Pyitdtoa,  2-l(*<dhnethylamlno)elhyl)-2-thenytaminol- 
AoeliaMc  add.  N-[(w>ethylcart)awoylX»ylthio-.  methyl  ( 
ElNMa.  1,1,t-lrichloro-2.2-t)is<|HnelhoKyphanyl)-  — 


1 ,2-f^opylOTifnlM . 


CifUinocnoniK  wia,  rrwviyi 
Iil8tt!|il  cMoralonfMit  9 
I.I.VTi 


CUBpnocnuiMU  waa,  memyi 


BentIl]Meantt«ylane.l.2-dhydr»3Hnalhy» 
4.4'4nemylenebia(2-ohloio- - 


ntl|fl  HMw^fl  MiOM  9  * 


HydMrina.  maftyl-. 


lodo-. 


100(45.4) 

100(46.4) 

5000(2Sf70) 

100(45.4) 

1(0.454) 

10  (4.54) 

100(45.4) 

5000  (2g7^ 

5000  (2g7q 

6000(2270) 

1000(454) 

1(0.454) 

10  (4.54) 

1(0.454) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

1(0.454) 

100  (45.4) 

10  (4.54) 

1000(454) 

1000(454) 

1000(454) 

100  (45.4) 

1(0.454) 

1000(454) 

1000(454) 

5000(2270) 

100  (45.4) 

1(0.454) 

10  (4.54) 

10(4.54) 

100  (46.4) 

10  (4.54) 

5000(2270) 

100  (46.4) 

1  (0.454) 
100  (45.4) 

5000(227(9 
1(0.464) 

1(0.464) 

8000(2270) 

6000(2270) 

100(45.4) 

1  (0-454) 

5000(2270) 

100(45.4) 

1(0.454) 

1000(454) 

100(45.4) 

100(45.4) 

1000(454) 

1000(454) 
1000(454) 

1(0.4W) 

10(4J4) 

10(4J4) 

100(46.4) 

1000(454) 

-1«0»fW4) 

10(4.64) 

8000(2270) 

10(444) 

10(4J4) 

100(46.4) 
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UST  OF  Hazardous  SuBSTAN(»  AND  Reportable  QuANTiTiES-ContlnMacl 


Hazardous  Substance 


Maftyj  leobutyl  ketone, 
Mewyl  iaocyanala  *„...„ 
•^"•■lywKrtDnBfie... 


Metiyl  methaorylala  * 

'«-'**"«'y^<'^y»>Mtrosoguanid>ie. 
Methyl  paralMun '  —......_._,_.. 

44«elhyM^)ent«ione '. 

Methylthlouraci 


MHomydnC. 


Monoethylamlne  * 
Monomeihylvnine . 


•W»^^n»5«opytanosyO        oxy)-7,8.9.1WelrBhydro<,8,11-ti1hy- 

droNy-l-melhoxy-. 

NaphttMlene  • 

NapWhaiene,  2-chloto. !..™™™1'Z" 


Synonyms 


44«e(hyl^.pentMone 

laocyanic  acid.  ffla«iyl  est 

Acetone  cyanohydMn  • 

PrapanenlWa.  2-hydra9(y-2-fflattiy|.., 


2-Propenolc  acid,  2-melhyl-.  methyl  „. 

GuanldlnO«-nHfoeuNHneBiyl-N'-n»D- 

O.O-Oimethyl  0-p-nl>ophenyl  phosphorottiiuatB 
KMhyliaobutyl  ketone. 


4(1H)^»yrimldhona.  2.3-d»iydro«4nalhyl4-1hia9io-. 


A*no(2'.3':3.4)pyfroto(1.2-a)indole4,7-dtone.6Wi*' 
I«|«jrwcart)onyl)o)ty)  melhylM.laA83aJb-hexahydn>*aHnethoKy. 


Methyiamine  0.. 


Oaunoniycln» 


1.4-Naphthalenedtone 

„*£**<"»»»*<***»-*-'Vdro>(y^tetra80diumsan. 
NapWhenc  add . , 

1.4-Naphywqulnone '"~'"ZIZZZZZZZ""""1 

alpha  Najililliylaiiii(ia.......„._„„....,„„. ._ 

beta-NapWhylwilne ~ 

1-Naphthylamine 

2-Naphthylaii*ie. 


2-Naphthylaiiiliie.  NJ««s(2-chloroethyD.., 

•IphfrNaphthylthiourea „...™ 

NkAal « 

Nickel  ammonhim  suNato ZZ 

Nickel  cartxmyl  • 

NtekelchtorkJe. 


betaOttoronaphthalene . 
2-GhioronaphMlana  «.... 

1.4-Naphthoquinona 

Trypan  bkm. 


1.4^tapmhaienedtone.. 
1  -Naphthylamine ......... 

2-Naphthylamlne  .„__., 
alpha  Naphthylaii*ia.... 


betS'+laphthylamina . 

Chtomaphazine 

TWouraa,  1-naphthalanyl-, 


Nickel  eyanUa  *.- 
NtekeWOcyankie. 


NtekelnHrato' 
MdcelauNato- 


Mtiteadd*. 
Nitfic  oxida  * 


Nitngen  dk»dde ' 


,  no 

NHrD9en(IV)  oidde.. 


Nickel  totracwtonyl. 


NidielOO  cyanide. 
Mckel  cyadde  *._. 


Nickel  carbonyl  • . 

Pyrtdhe.  (^^iHiiethyl-a-pynoidbiyl)-,  and  niiti.. 


Benienaminat  ♦flitro-.. 
Bennna.  nltr^.^.,........, 

;rv)< 


Nitrogen  perosMe  fl- 
Nikogen  tobtwide  Q. 
NMric  odde  * ..__..__ 


Mliugen  peronlde  Q.. 


Nitrogen  letiuiUe  Q., 


NMreglyoerine ' 


(mixed). 


*  "* *  — « ...  J   -         ^K 

■wrogwi  NDonoe  q. 


NMogan(rV)«dde.. 
Nitrogen  letikwUe^.. 
Nitrogen  diOM 
Nllrogan(IV)< 


'AS'^TOpanetool.  Irinital^. 


Phanot  4-nlin_.d_~. 
■"V^MrapienoiMMMWAMH 
Phenol,  tnibu-t-.... 


ProperWi  2'4iibo-. 


Quan%(RQ) 

Pounds 
(Ktogrsms) 


8000(2270) 
1(0.454) 
10(4.64) 

100(45.^ 

1000(464) 
10(444) 

100(45.4) 

5000(2270) 

10(444) 

10  (444) 

1000(464) 
10  (4.54) 


100  (45.4) 

100  (45.4) 

10(444) 

10  (4.54) 


too  (45.4) 
5000(2270) 

5000(2270) 
10  (4.54) 

100  (45.4) 

5000(2270) 

100  (45.4) 

1(0.454) 
100  (45.^ 

1(0.454) 
100  (4&4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

10(444) 
100  H5.4) 

10(444) 

10(444) 

10  (444) 
100  (45.4) 
100  (45.4) 

10  (444) 
100  (45.4) 
1000(464) 

10(444) 

5000(2270) 

1000(454) 

10  (4.54) 


10  (4.54) 
10(444) 


10  (444) 
10  (4.54) 


10(444) 
100(454) 


100(45.4) 
100(46^4 

100(45.4) 
100(46.41 

M(4«# 
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List  of  Hazardous  SuearAHces  ai©  REPORTAStE  Qoamttties— Conttnoed 


Haardout  Substancs 


POMmudl  n  butyiBiiww  *, 


N-Nttondt-n-prepylamint  .^ 

M-Hi%oBO"N^ii#wtywi'wwn0.. 

N-NNronplparidrw .- .... 

N-MlRMopyTToMhw 

NRiutukMns ....-..».».....- 


Synonyms 


1-eulw»Mnln<.»M»ulyt^»n)»ro«o-. 
EttMnol  2.r-<nlbotolmtno)W»- — 
N  flifiyl  N  fribU80' 


m-NHrololMn* . 

o-Nltrotolu0n6 .. 

p-Nttreloiuenfl... 

S-faRH>-lOiuidin« . 


54io(bam«w-2.3-diinelhano(,1.4^6,7.7-hexachkxo.cyc<ic  sulfite. 

OtUiHthylpytophoiphofsnilds  - ~ 

Osntiunt  o)adc~......-...~....-— ..•..—..— ....—." — ~. 

Osfnium  Mroxide.. 


7-OnUcycio[2.£1]lMptan«-2.Mtoait»xyttc  acid.. 
I^OntNolane,  2^-dkNdde.. 


DMvfNtpylnilrossinins 

CartMnkto,  M«lhyl4fnHroso- 

CatMMcto.  N4iwttiyM44iilroso- . — 
CwtaUte  scM.  malhyWtroso-.  rthyt 
Dtansnins.  N^nsttiyt-N-nnroso- — 

pyrldb*,  hmahy(^o-N-nl(roso- — 

Pyrrol^  ««rahy«Jro-M^iitros«>- 


OuanWy(RO) 

Pounds 
(Kilograms) 


2H-1,3^-OuziWihoaptarina^-[bi8(2-chloroethyQ  amino]  t8trahydro-2- 


Otdrana-- ~ 

Oxirane.  2-(chiorom«thy()-... 


PanlacNorabanzana... 
PsmacWoroathana . 


PsniBClilownHrobaniana. 


2-flte«iyl-5-nitn>-.. 

Endosaifan  * ~ 

Oipho9>horaniide.  octamethyl- - 

Osmimn  tatroNde 

OsmliWfi  oxide 

EndotkaH 

13-Pi«pana  suHone 

Cydoitioaphamida .- 


Ethylem  oadda  * 

EpicNorohydrin  * . — 

1  -Chiaro-2.3.«pox,  propane .. 


PsrcNonnwthyl 


Ptianol,  2-chloro- 

PItanol,  4«hloro-3-nwttiyl- . 


1 ,33-tnoxana,  2.4,6-lrimethyt- 

Pi\oti»Knltt*ac  add,  O.Odietiiyl  a(p-nitrophenyl)ester . 

BenMna.  pantacNore- 

Ethan*,  panlacMoro- 

Beniaw,  pertaoWoronitro- 

PhanA  partacWoK)- 

1  iyiottiylbutadhine . 


Ettwna,  1,1,2,2-tetrachloro. 
Ta 


TetratNoroethylena  * 

MaMnaaiilanyl  chloride.  trictHoro- . 
TilcWBrowalhaneauWenyt  chloride— 
Aoetsnide,  hK'Uthoxyphenyl)- 


Benaane.  hydroxy-. 

frCNMophenoL 

20iipraphanol- 


Phanol,  »€yclohaxyM>dMtro-.. 

Phanoi  2>dlchloro- 

Plianola  8,6-dtehloRh  ........—..»-_ 

Phenol,  2,4  dimethyr ,»«.««»..»«. 
Ptienol,  2,4-dMtf^ . 


Ptwnol,  a,4K»nHro-»(1  -methylpropyt)-  -. 
Phanol,  2,4^anitro«-mathyt-,  and  salts. 

PtMnoi,  4-nrtro- '■ 


p-Chliiro^iv«resol.. 
4.0iftif(Mn<raeol .. 


4jB4Mfeo-frcyciohexy1phenol  .. 
2.4-QchloraphenoL.-._..~~— 
2,64|chlorophenoL-_..~— — 
244.41mettiylphenoi — ..........~. 

2,4  DiMupiienoi— .-- 

Dlnotsb- 


4,64MlRH>-cneoi  and  salts. 


Phenol,  pentacNoro- 

Phenol,  2.3,4,6-telrachl0(O-. 

Phenol,  2.4,5-trichioro- 

Phenol.  2,4.6-trichloio-. 


Phenol,  ^4,8-«fMbo-.  ammonium  saM . 

Phenyl  dhJiloroeraina  * 

1,1<M1  ,a^henylene)pyiene 

Phan)^  meroeptan  Q......».»..... ....».— ..» 


Phenylmerouric 
Phoiale..- 


2.3,4k6-Ta*aoMoroph6nol.. 

2A9-Trichloraphenol 

2,4,»Titchlowphenol  -.».. 
Ammonium  picfsSa 


IndswoC'  A3<d)pyrene .. 


rnCMpnonc  mOO    ...^ «..,.„..«.«. 

PhcMphortc  sold,  dta#tyt  p-fMrophsnyt  wtBr.. 
flka^^^^^^A  — '-*  ■ — *  ^^ft 


Phoiphorodtthiotc  add.  0,O<Mhyt  S^lhyllhlo),  methyl  ester.. 
PhoaphorodKhioic  add,  O.O'dMhyl  Smalhyl  ester 


Meraury,  (■cel8t»0)phenyl- 
Thiourea,  phenyl- 


PhoaphoredMhIoic  add.  COdiethyl  S-(ethytthio),  methyleeter.. 
uemonyi  cnwncis....-..«.......«...«.".-....."..".— —•"""•••"•"*•""— •™' 

Hydiogen  phoapNde 


ae«iyfp^4baphenyl  phosphate.. 

Le 

Phorale.. 


O.OOiethyl  S-methyl  dtthiophosphate..... 


10(454) 
1(0.454) 
1(0.454) 
10(4^) 

100  (45.4) 
10  (4.54) 
1(a454) 
1(0.454) 
1(0.454) 
10  (4.54) 
10(4JS4) 
1(0.454) 

1000(454) 


100(45.4) 

1  (0.454) 

100(45.4) 

1000(454) 

1000(454) 

1000(454) 

10  (4.54) 

10  (4.54) 

10(434) 
100(45.4) 

1000(454) 

1000(454) 

10(4.54) 

10(4.54) 

10(4.54) 

100  (4&4) 

10  (4A*) 

100  (4&4) 

100  (45.4) 


100(45.4) 

100(46.4) 

6000(2270) 

1000(464) 

100(45.4) 

5000(2270) 

100(45l4) 
100  (4SX) 
100  (4&4) 
100  (45.4) 

10  (4.54) 
1000(454) 

10(4S() 
100  (45.4) 

10(4S«) 
10  (4.54) 
10  (4.54) 
10(4.54) 
10  (4.54) 
1(0.454) 
100(454) 
100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

-ttrprsi) 

100(45.4) 

5000(2270) 

100(45.4) 

110.454) 

10  (434) 

5000(2270) 
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U8T  OF  HAZARDOUS  SUB8TAN(»  AND  REPORTABIi  (X«WTme»-C0Olinurt 


HazantouaSubalano* 


''»2J«ro«hloic  add,  0,0.lme.hyl  8-12  («emyt.mlno)4Hixoelhyll 

2jMPjwro«fcJ0ridte  add,  bMI-malhyMhyl)  eelar 

gy*"""**  add,  COdMiyl  Oif^flNnphemflTaMar 

Wjjjorojhjolc  add.  OXWmeBvl  (^WiOniiiiiiii;;^^^ 

Phoephoiua  *  ........„__„._.._ 

Pho«phon«  oxychloride  *  .>JZ1™.  Z"' 

Pfwaphoma  pentasuMda  • •-  .___. 

Phosphonjs  suMde ; 

Phosphoius  Wchluiiae  * 

Phthalc  anhydride Z^  '  Z'^ 

2-Ptooine.. 


Synonyms 


Plumhane,  Wraalhyl-"™™ .""...      '  __""" 
POLYO^jORINATED  fflPHENYLS  (PCS^" 


HMPrepyl  Ihiorephosphete.. 


qaOieftyl  Oi)yTrti^~,S;ospto«htoite ; 
remphg.. ^ 


Phosptwus  suffids 

Sullur  phoaphida 


PhoaphoruapentasiilWe*" 
Sumjr  phoephlde..........,.,^,. 


Poteaiumi 

Potaadum  arsenUe  * , 

Potaaslum  bidiromate 

Polaselum  chreniala-.__.__ 

Potaidum  cyanide  * 

PMasdum  dtehronMe  Q_., 

Potassium  hydroxide  • 

Potassium  penwangaiiela '.. 
PoOMlum  dhnr  cyanide  __ 


1^.2^>«ngeneifcart)oxyllc'ac^^ 

Pyridhe,  2'4nothyl- „„.„. 

Tslraethyi  lead  * 

Aredor  1015 JZ 

Arodor  1221 " 

Aredor  1232 

Arodor  1242 ~ 

Arodor  1248 

Arodor  1 254 Z 

Arodor  1260 


1-Prepanal,  2J.epoxy-.„."ZlT_"! 1    l 

1   ITlMiiir-  -      •  u A  "* ...._.....___ 


Ij'ropai lamina,  N-propyl- 

Propane,  i,2-dferQmch3-chloro-. 
Pwpana,  Z^inny.. 


Prepwt,  2,2'.OKybiB(2-cMoro. 
13-Propane  auNona ^ 


Potaasium  dtehromata  19! 


Potassium  bidvomete. 


32^^ldilori»M-(l  ,1  ■dimelhyl-2-propynyl)t)enzafflide.. 

Olyddylaldehwde  ...._...._.„..„_.„_„_. 

Akaeart) 

n-Propylamlne  * """"" 

Opropylamina 


PwpwwiOte,  3<hiore- 

Prop^ridiilile.  2-hydroKy-2-fflethyl-. 


1A»PwpanaWol,  trlnllrala- 

l-^opand.  2>dbromo-.  phosphsis  P:1)_ 
1-Propand.  2-fflelhyl- 


2-Prapanona,  l-bromo-. 


Prapsigyl  aloohd  *. 
2-Propenal. 

2-r 


Prepwta.  l.Mfchtao.7. 

1-ftopen*.  1,lA3A*ha»ehloro-. 


^•2-OI>romo-3-chioropropane . 
2-Nltroptupane. 


Bia(2-dilorolaopropyo"iiiiwrl 
U-Oxatfilolana,  2,2<Soxide.. 


Ethyl ,, 

3ChioroprapionlMe 

Aoetorw  cyanohydrin  *. 

^"••"yaCToniasa.™..-™ 

^Muylyoertne  *. 


TriB(2,3<a)remupiupyl)phosphala. 

l«*utyl  aloohd 

Aoolone*. 


2-Propyn-1-d. 
Acrolein* 


2-PrepenenlWe,'  2-mell^J 
2-Propanoic  add. 


^P»openoic  add,  ethyl  eeler 

2-napenoie  add.  2Hi«hy(-.  ethyl  eelar  __. 
2-Aopenoie  add.  2-melhy(-,  methyl  eelar_ 

2-Propan.l.ol. 1 

Propionic  add  •____. ;; 

Propionic  add,  2-(2.4>«rtd*mphenaKy>-. 


Prapionic  anhydride- 


1,2-1 
2-napyn.i-ol^ 


1.3-Olchloiopropene. 
Hexachlorapropene ... 


Acnflteadd*. 

Ethyl  acryMe  • 

EjM  methacrylata....... 

Methyl  methaiiylala  *. 
Atylaieohd* 

2,43-TP© 

2,43-TP  add 

l-Propanamina 

1,2-Olchloreprapene 


QuanMy(Ra) 

Pounds 
(Kloorama) 


10  (434) 

100(46.4) 

10  (434) 

100(45.4) 

1000(464) 

1(0.454) 
1000(464) 
100  (45.4) 

100(45.^ 

1000(454) 

5000(2270) 

5000(2270) 

10  (4.54) 

1(0.454) 


1(0.454) 

1(0.464) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

1000(454) 

100  (45.4) 

1(0.454) 

5000(2270) 

10  (4.54) 

1(0464) 

5000(2270) 

5000(2270) 

1(0.454) 

10  (4.54) 

1000(454) 

10  (434) 

1000(454) 

10  (4.54) 

1000(454) 

10  (4.54) 

10  (4.54) 

10  (434) 

5000(2270) 

5000(2270) 

1000(454) 

10  (434) 

1000(454) 

1(0.454) 

5000(2270) 

100  (45.4) 

1000(454) 

100  (45.4) 

1000(454) 

5000(2270) 

1000(454) 

1000(454) 

1000(454) 

100  (45.4) 

5000(2270) 

100  (45.4) 


5000(227^ 

5000(2270) 

1000(454) 

100(45.4) 

1(0.454) 

1000(454) 

5000(2270) 

1  (0.454) 
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LtST  OF  HA2AR00U*  SU8STMICE8  AN»  RBK)fni«JE  QUANTTTIES-Continued 


HBardoua  Sutatano* 


^  ^     '  ** '  — 


Pyitfm.  ^[(^<dbll•my«a(nino)•ttlyO-^-  thanytamino}-.. 

PyiMM,  iMohydro-N-nHroao- 

PyMM.  2-flwmyl-. 


Synonyms 


X 


4-ArairHpyiidbM 


Pyrtdbw,  (S)-3-<i-(MViy(-2-f>ymMny()-,  and  ■alls-.. 
4(1HVP»»tmi*«ona,  2,3H«iydro*«ua«hyt-2-«t*wo-™ 

Pywphcsphofic  add,  lalraatH><  aster — 

pyifola,  ^a^iltlydro^N^^l^roao■— ~— — ~- 

QuMbw 

-  RAOONUCUDES 


naaorcinol.. 


Saotfiai«n«)dsalis.. 


SalantouB  add.. 
Salanitfit  f .»»« 
SalanluRi  dkSKida.. 


2-PleoMs. 


MathyttMouradI 

Talraettiyl  pyrophoaphale  *. 
N-NHroiopyrroiidbw 


RaportaWs 
Quantty(RQ) 

Pounds 
(Kiograms) 


YohMwvie^artKHiytic  add.11.17.dbnett>oxy-18-[(3,4^ 

IrbnatiOKybannyOoxy]-,  methyl  ester. 
1.3-e«nnediol 


U  Dei»isothis»o«n.3K)ne.1.1-dtoidda.  and  salts- 
i;i-malhylenedk»y-4-aUyl- 


Selenliim  dtoulMa- 
Setsnkjm  oidda  *  .- 
Selsnourea. 


L-8sf(na.  diaioactala  (estsr).. 

Slvar  « 

SIMr  cyanida  * 

Slwar  hHrata  * 

SIvaii 


Sodhan  * 

Sodhm  arsenate ' 
Sodhaw  iraanile 


SelenMn  oadda  * . 

SuMur  atsnida — 


Seteniian  dodda 

CarbanNnMoaelanoic  add.. 


Proptonic  add,  2K2.4,54ncNaropheno)iy)-. 

2.4>TP®.™ 

2.4,5-TPadd... 


Sodhan  bichromata.. 
Sodkmbilluonda*- 
SodhmbMme*... 
Sodum  dvomata.-.. 


Sodhaw  dtehromala  Q  ».«..»...•»..». 
Sodhan  dodacytMnzena  auHonala . 

Sodhan  fluoride  * 

Sodhan  hydroeulMe  .„.«»...-..»...... 


Sodium  dtetaowata  a . 


Oodluiii  l>ichromais.- 


Sodtaa  melhylata  V 


Sodhan 

M'tWbtnadtol.  alphajIpha'-dMhyt-.. 

^^frtoj^^Pf^  II . 

saonauRi  cnromaie.. 


SkytlwiUbvlO-one,  2,3-dbnelhoxy- .. 

SkyctaMn-KKone.  and  setts 

SkycMne  *  and  sells  * 


(MSkcopyrwioee,  2.<]eo)cy-2-(3Hnettiy«^4«roaoursldo)-. 


SuHur  hydride. 


SuNir  monodiioride . 
SuMur  phoaphide — 


SuAa  islinldi 

SuMWto  add  * 

SuNwIe  add,  dbnoliiyl  eater.. 
Sdkilc  add.  theMumd)  sett.. 
44,5-1  • 

2,4>T  add 


Bnidne 

StryokNne  *  and  salts  * 

Stryclinidin-10.«ne,  and  salts.. 


HydroBsn  suWds  *. 
I  tydiosulturic  add.. 


PtMsphonia  paniasuitide  *. 

Ptweyhonja  suMde 

Setertum  dteiOUa 


2A5-Twiinee.. 
2AS-T  eaters... 

2A5-T  setts 

TDE* 


tlAS-Ta  

t8JJHe>ai.t  kirodfcaiBO»dtein  (TCOO).. 


OmeKiyl  euMto  * 

TheMand)  suttale  * 

44,5.7  add 

2.4>Tricniorophanoxyec«tic  add  *.. 
2,4,5.T  •- 


2.4>TrMauiop>>enoxyacatlc  add  *. 


__ 


DCXX — " 

OtoMorodiphenyl  dcNoroethene.. 

4^'4)0O 

1,2,4jS.letachtoro- — 


1000(454) 

1000  f«54) 

6000(2270) 

lOfLM) 

S000(227<9 

100  (4&4) 

10(4.54) 

10  (4M) 

1(0.454) 

5000(2270) 

1(0.464) 

6000  (2Z7Q 

6000(2270) 

100  (4&4) 

100(45.4) 

10(454) 

100(46.4) 

10  (4.54) 

10  (4.54) 

10(4.64) 

1000(454) 

1(0.464) 

1000(454) 

1(0i4S4) 

1(0^454) 

100(45.4) 


10(4.54) 
1(0.464) 
1(0-454) 
1000(464) 
10(4.54) 
100(45.4) 
5000(2270) 
10(4.54) 
10(4.54) 
10(4.54) 
1000  (4»Q 
1000(454) 
5000(2270) 
1000(454) 
100(45.4) 
1000.(454) 
100(45.4) 
5000  (227^ 
5000(2270) 
100(45.4) 
1(a454) 
1(a464) 
10(4.64) 
100(45.4) 
10(4.54) 
10(4  54) 
1000(454) 
100(46.4) 

1000(454) 
100(45i4) 

10  (4.64) 
1000(454) 

10(4.54) 
100(454) 
1000(464) 

1000(454) 

8000(2270) 

1000(454) 

1000  (4»q 

1(0454) 


6000(2270) 
1(0.454) 
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UST  <)F  Hazardous  Substances  AND  Reportable  QuAMTmes-CocTtinued 


Hazardous  SutMtanca 


1.1.1,^T8tac»1loroe0Mna- 
1,lA2-Tttetri>uiueU>Bia- 
Tea  auliloroattiene       .,, 


TetracMoroethyiene ' 


2A4.6-Tetrachlorophenol 

Tefraethyl  lead  • 

Tetraalhyl  pyrophosphate  • 

TeuaeaiyUithiopyrophosphate 

Telrahydroturan  • 

Tatranitrofriethano  * 

Tetraphosphonc  add.  hexaethyl  ester.. 

Thallic  oxide 

Thallium  i ™ 

ThaBumfl)  acetate ™ 

TheBum(l)  cartionate  ..—...._.......„.„„ 

Theaum(I)  ddoride 

TnaKum(0  njtrata 

Thal«um(IH)  oxide 

Theillum(l)  solonido 

Thallum(l)  auNala  * 


Synonyms 


(Men%(RQ| 
riMNua 


ghene,  1.1.1  J^elraeMoro... 
Ettwna,  1,1A24e»KNoR>... 


Talradiloroettiytane  * 

Elhene,  1.lA2-<e<rad»lo>D-„ 

Parchloroalhylana  *__ 

Takadiloroelhane. 


Phenol,  2,3.4,6-talradHoro- . 
Plumbane,  tetraethyt-. 


Pyrophosphoric  add,  tefraethyl  ester. 

Mhlopyrophosphoric  add,  tetraethyl  estar.. 

Furan,  tetrahydr^ «..«.,.... «...,« 

Methene,  tetranitro- ™ 

Hexaethyl  tetraphosphate  * 

Tha«ium(lll)  oxide 


Acetic  add,  thallium(l)  salt 

Ceibonic  add,  dithalium  (I)  satt . 


Thallic  oxide . 


inmanoK.. 


TMoMdodfcartwnie  dtamide.. 


ThioaemicartMzide.. 
Thiourea 


Thiourea,  (2.chlorophenyl)-. 
Thiourea.  l-naphlhalenyl-_ 

TNowaa,  phenyl- 

Thiram 

Toluene  •„» 


Tohiana  dtoocyanata ' 

o-Toluidtoa 

p-TohASne., 


o-Tohiidbw  l^drochloride . 


44,S.TPe. 


2.45-TPadd.. 


24,5-TP  add  esters 

1 H-1 ,24-TriBzot-3-afliine.„ 
I  ncnionon_ _._...._.. 


1  A4-Ti)c«oroben2ene 

1.1,1-TrichlorDothana  * 

1 ,1 .2-Trichloroethane 

Trichlorsattiene _._..._.„ 

Trtchloioamytene  * 

TricNoromathanesulfenyl  chloride.. 


SuNulc  add,  0)aBuffl(l)  satt . 
EH 


3,3-Dimethyt-l-(miMhynhio)-24xnanone,0-[(rnelhytn^^ 

oxime. 
2,4<)tthiotturet „ 


MMhyl  merceplen ' 


«■■ 


I  lydraitiemrbolhioaiiiUe „... 

Carbamide,  thi(^....».... -...«,„„.„. 

1-(»GNorcp»Mnyl)lhiourea 

•Ipn^'WiphfhylftwurM « , 

fci  nti^wi Mill 

frriWnftUmJUfW^ « „ , 

Bi^d>welhy«Wocartamoyl)  disulfide. 

Benaene,  methyl «_ 

Dieminotoluene. 


Benzene,  2.4-dlieocywwlomethyl- 

2-Amino-l-methyl  benzene. „ 

4-Amino-1 -methyl  benzene 

Benzanamine,  2-me»iy(-,  hydrochloride 

Camphene,  octachloio- 

Propionic  acid,  2.<2.4,5-Uichlorophenoxy)- . 

Silwax 

2,4.5-TP  add 

Propionic  acid.  2-<2.4>trichiorophenoxy)-. 

SllV9X ,11    I  „^ , 

2,4,5-TP  @ „ 


Amitrole.. 


Trichloromonofluoromethane . 


2,3,4-TiichlorDphenol 

2,3,5-Titohtofophenol 

2,3,6-Trichioraphenol 

2,4,5-Trtchlorophenol 

2,4.6-Trtchlorophenol 

3.4.5-Trtchiorophenol 

2,4,5-Trtchlorophenol 

2,4.6-Trichlorophenol 

24,S-Trichloroptieno«yoetic  edd  * 


irtlhenoleiiiliie  dodecylMnzena  suNonale.. 


sym-Trinlkobenzene ' 


Methyl  chtorofonn  *  _.... 
Ethane,  l,i,2-trichlon>-.. 
Tnchloroethylene  *....„. 
Trichloroethene 


Methanesulfanyl  chloride,  trichhxo- ... 

Perchloromelhyl  mercaptan  <§ 

Methene,  trichtorofluoro- 


Phenol.  2,4,5-trichloro-., 
Phenol,  2,4.6-trichloro-.. 


Phenol,  2,4,5-trichloro.., 
Phenol.  2,4,6-trichloro-.. 

2,4,5-T  • „ : 

2,4,5-T  add 


Benzene,  l.3,5-(rinitro-.. 


100(45.4 
100(464) 
100(45.4) 


100(45.^ 


10  (4.54) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

1000(454) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1000(454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100(454) 

100  (454) 

1000  (454) 

100  (45.4) 

10  (4.54) 

100  (45.4) 

100  (45.4) 
100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (454) 

10  (4.54) 
1000(454) 

10  (4.54) 
100  (45.4) 
100  (45.4) 
100  (45.4) 
100  (45.4) 

1(0.454) 
100  (45.4) 


100  (45.4) 


100  (45.4) 
10  (4.54) 
100(45.4) 
100(45.4) 
1000(454) 
100(454) 
100(454) 
100  (45.4) 
100(45.4) 

5000(2270) 
10  (4.54) 


10  (4.54) 

10  (4.54) 

1000(454) 

1000(454) 

5000(2270) 

100  (45.4) 

10  (4.54) 


34684 
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UST  OF  Hazardous  Substances  and  Reportable  QuANTmES— Continued 


Hazardous  Substance 


W,5-Tricwan^  2,4,6-trimBthyt- 

Tris(2,3-(tt)romoprepyl)  phosphate.. 
Trypan  bkw - 


Unlistad  Hazardous  Wastes  Characteristic  of  Corrosivtty  D002.. 
Unlisted  Hazardous  Wastes  Characteristic  of  EP  Toxicity 

Arsenic  D004 

Barium  D005 » ~- — — 

Cadmium  0006 -- - 

Ctwomium  0007 . 

LeadDOOe 

Mofcury  D009 

Selenium  0010 

Silver  001 1 

EndrinD012 ~ ~ 

UndaneOOIS 

Methoxychtof  0014 _ 

Toxaphane  001 5 ~ 

2.4-0  0016 

2,4,5-TP0017 

Unlisted  Hazardoua  Wastes  Characteristic  of  Ignitability  D001., 
Unlisted  Hazardous  Wastes  Characteristic  of  Reactivity  OC03.. 

Uracil,  5-Il)is(2-chloroethyl)amino]- 

Uracil  mustard 

Uranyi  acetate  * - •• 

Uranyl  nitrate  * - 

Vanadic  acid,  ammonium  salt 

Vanadium(V)  oxide 

Vanadium  pentoxide « - 

Vanadyl  sulfate ,". 

Vinyl  acetate  * ...'. ••-• 

Vinyl  chlonde  « .,,.....«.- 

VinyKdene  chloride  * 


Warfarin 

Xylene  *  (mixed) . 

m-.. 

0--. 

p-..„ 


Synonyms 


Paraldeh^ ~ ~ * 

1-Propanol.  2,3-dit)romo-,  phosphate  (3:1) 

2,7-Naph*alenediaulfonic   add.   3.3'-[(3,3'-dimethyl-(l.r-t)iphenyl)^.4'« 
diyl)-l)ia(azo)]bi8(5-amino-4-hydroxy)-tetrasodium  salt 


Reportat>le 

Quantity  (RQ) 

Pounds 

(Kilograms) 


Uracil  mestard 

Uracil,  Mbis(2-chloroethy1)amino]- . 


Ammoraam  vanadate  ... 

Vanadium  pentoxide 

Vanadiu«i(V)  oxide 


Xytenol' 
Yohimban-16-cartx>xylic 


Ethene.  chloro- 

Ethene,  1,1-dichloro- 

1.1-Oichloroethylene 

3-(alph»Acetonytl)enzyl)-4-hydroxycoumarin  and  salts- 
Benzene,  dimethyl 


m-.. 
0-... 


P-" 
acid,l1,17-dimethoxy-18-[(3,4,5-    Reeerpine. 


trimethoxyt)enzoyl)oxy]-,  methyl  ester. 


Zinc  t - 

Zinc  acetate ~ 

Zinc  ammonium  chloride . 

Zinc  borate ~. 

Zinc  bromide  ....*.•*■*.••.*■•>••• 

Zinc  cartxxwte 

Zinc  cMoride 

Zinc  cyanide  * 

Zinc  fluoride 

Zinc  formate < 

Zinc  hydroeulfite  * 

Zinc  nitrate  • -.. 

Zinc  phenoMfonate ~ 

Zmc  phosphide  * 

Zirw  siicofhioride 

Zmc  suilate 

Zirconium  rtitrate  * 


Zirronium  potassium  fluoride. 

Zirconium  sulfate  * 

Zirconium  tetrachloride  * 

FOOi. 


The  following  spent  halogenated  solvents  used  in  degreasing;  all  spent 
solvent  mixtures/Mends  used  in  degreasing  containing,  before  use.  a 
total  of  ten  percent  or  more  (by  volume)  of  one  or  more  of  the  above 
halogenated  eotvents  or  those  solvents  listed  m  F002.  F004.  and 
FOGS;  and  stiH  bottoms  from  the  recovery  of  these  spent  solvents 
and  spent  solvent  mixtures.. 

(a)  Tetiaditoioethylene 

(b)  Trichlorpethylene 


(c)  IMethylene  chloride - 

(d)  1,1.1-Trichloroethane 

(e)  Cwbon  tetrachloride 

(0  Chlorinated  ffuorocarbona. 


1000  (454) 
10  (4.54) 
10  (4.54) 

100  (45.4) 


1  (0.454) 

1000(454) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

100  (45.4) 

10  (4.54) 

10  (4.54) 

100  (45.4) 

100  (45.4) 

1000  (454) 

1000  (454) 

1000(454) 

1000(454) 

5000(2270) 

1  (0.454) 

100  (45.4) 

100  (45.4) 
1000(454) 


1000  (454) 
5000(2270) 


1000  (454) 
1000  (454) 
10M  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
1000  (454) 
10  (4.54) 
1000(454) 
1000  (454) 
1000  (454) 
1000  (454) 

5000  (2270) 
100  (45.4) 

5000(2270) 
1000(454) 

5000(2270) 
1000  (454) 

5000(2270) 

5000  (2270) 
10  (4.54) 


100  (45.4) 
100  (45.4) 
1000(454) 
1000(454) 
10  (4.54) 
5000(2270) 
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UST  OF  HAZARDOUS  SUBSTANCES  AND  REPORTABLE  QUANTITIES-Continued 


Hazardous  Sutietance 


F002...„ 

Dtends  containing,  before  use.  a  total  of  ten  percent  or  more  fbv 

^  Zl^\^'  ^'^^'^  ^'^  «**"  ^^°^  from  the  recovery  of 
these  spent  solvents  and  spent  solvent  mixtures.. 

(a)  Tetrachloroethytene 

(b)  Methylene  chlonde 

(c)  Tnchioroethylene 

(d)  1.1.1-Trichloroefhane ZZZZZ 

(e)  Chlorobenzene "[" 

(f)  1,l,2-Trichloro-1,2,2-trifluoroemane"IZ! 

(g)  o-Dichlorobenzene "]" 

(h)  Trichkjrofluoromethane _ 

(i)  1,1,2  Trichloroethane 

F003 _ 

The  following  spent  non-hiito^rai^'siih;^^  alJIi'^^i^: 

(a)  Xylene 

(b)  Acetone '."™ 

(c)  Ethyl  acetate Z'Z'Z'Z'Z 

(d)  Ethyfbenzene....; " 

(e)  Ethyl  ether Z'ZZ 

(0  Methyl  isobutyl  ketone 

(g)  n-Bulyt  alcohol ."!"."".' 

(h)  Cydohexanone 

(0  Methanol 

F004 _  

(a)  Cresols/Cresylic  add 

(b)  Nitrobenzene 

F005 

(a)  Toluene 

(b)  Methyl  ethyl  keUme "ZZ. 

(c)  Carbon  disulfide ™ 

(d)  Isobutanol 

(e)  Pyridne ' '  

FOOO 


Synorryms 


I^TSf  .S^  **'^  '^^  electroplating  operations  except 
^.^J'S^:^  processes:  (1)  sulfuric  add  anSLnTof  tf^ 
num,(2)ttnpiating  on  carbon  steel.  (3)  zinc  plating  (^itrt 

«ee^  (5)  dearjng/stnpping  assodated  with  tin.  Ak  and  aiuRAMn 
Ptajng^  carbon  steel,  and  (6)  chemical  etchingand  nZ^ 

F007 


Ple«-q  biii  \ 


aooefatiol^^!2S^*^iSl?*°"  °'  ^^  batfi  ft^iii^ii^ 
goperatwns  where  cyaredes  are  used  in  the  process  (exceot  for 
^ecwus  metals  electroplating  plating  bath  sludgST^ 


Spentstrip^  and  cleaning  bath'srtutioiifrOT'i^ 

^^"I^HT:*^  are  used  in  the  process  (excej^tor^JedS^ 
FoT?..^^^  "^  "'^^  "^  '=*»^  bamsolutii^ 


O^^jngbamsK^e  from  o<  baths  from  metal  heat  treating  opera- 

KJfwwfwre  cyanidea  are  used  In  the  process  (except  for  oredous 

^  metals  heat-treating  quenching  bath  studies).  ^^ 


cyamoe  aonnons  from  salt  bath  pot  cleaning) 
F012 „ „  ^' 


^S^SSJTSTf^LS!?*^  Sludges  from  metal  heat  treating 
SSSSSTJJS^  i22r*!S-2?  "««""«»  process  (except  f5 
pwrtoj  metals  beat  treating  quenching  wastewater  ttWtment 

F019 1 


alumbium 


frealmeni  sludges  from  the  chemical  conveniOTcotfng  of 


Fteportable 
Quantity  (RQ) 

Pounds 
(Kilograms) 


10  (4.54) 


100  (45.4) 
1000  (454) 
100  (45.4) 
1000(454) 
100  (45.4) 

5000(2270) 
100  (45.4) 

5000(2270) 
100  (45  4) 
100  (45.4) 

1000  (454) 
5000(2270) 
5000(2270) 

1000  (454) 
100  (45.4) 
5000(2270) 
5000(2270) 
5000(2270) 
5000(2270) 

1000(454) 


1000  (454) 
1000(454) 
100  (45.4) 


1000(454) 
5000(2270) 

100  (46.4) 
5000(2270) 

1000(454) 
10  (4.54) 


10  (4.54) 
10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10(4.54) 

10  (4.54) 


Ftdwfi?  Kegbtw  /  Vol  54.  No.  160  /  yMonday.  August  n,  1989  /  Ruleg  and  Regulatltoa 
List  of  Hazardous  Substances  and  REPOfiTABLE  QuANTmes— Continued 


Hazardous  Substance 


F020 — - 

WaMM  (aiioapl  iwastewater  and  spent  carton  from  hydrogen  chloride 
pufMcation)  from  the  producUon  or  manufacturing  use  (as  a  reactant, 
chemical  Mermediale.  or  component  in  a  formulating  process)  of  tri- 
or tstrachlorophenol.  or  of  intermediates  used  to  produce  their 
pesticide  derivatives.  (This  listing  does  not  incude  wastes  from  the 
production  of  hexachiorophene  from  highly  purified  2.4.5-trichloro- 
). 


F021 -.. - - 

Wastss  (except  wastewater  and  spent  carton  from  hydrogen  chloride 
purification)  from  the  production  or  manufacturing  use  (as  a  reactant. 
chemical  Intermediate,  or  component  m  a  fomwlating  process)  of 
pantAchlorophenol.  or  of  mtemwdiates  used  to  produce  its  deriva- 


F022 ..- 

Wastes  (enoept  waslswater  and  spent  cariwn  from  hydrogen  chloride 
purification)  from  the  manufacturing  use  (as  a  reactant.  chemical 
mtermadWa.  or  component  ma  formulating  process)  of  tetra-.penta- 
,  or  haxachloratannnes  under  alkaine  coodWorw.. 

F023 


Wastes  (except  waslswater  wd  spent  caition  from  hydrogen  chloride 
purifloalon)  from  the  production  of  materials  on  equipment  previously 
used  for  the  production  or  manufacturing  uee  (as  a  reactant  chemi- 
cri  misrmsdials.  or  componsnt  m  a  fomwlating  process)  of  tri-  and 
Istachloraphenola.  (This  Mng  does  not  Include  wastes  from  equip- 
ment used  only  for  the  productionor  use  of  hexachiorophene  from 
highly  purified  %4>trichlorophenol.). 

F024 _...„. „ 

Wastes,  mchxlng  tot  not  Imlted  to  dMWation  raaidues.  heavy  ends, 
tws.  and  reactor  deanout  wastsa.  from  the  production  of  chlorinated 
tfphalichydrocaitona,  having  caiton  content  from  one  to  five,  utiliz- 
ing free  radM  catalyzed  processes,  rms  KsUng  does  not  Include 
Ight  ends,  spent  titers  and  IMer  aids,  spent  dessicants(8ic). 
wastewatsf  trsatmem  siudges.spem  catalysts,  and 
I  listad  in  40  CFR  261.32.). 

F02e — 

Wastea  (emept  wastewater  and  spent  carton  from  hydrogen  chloride 
puriftoabon)  from  the  production  of  malsrials  on  aquipmem  previously 
used  for  tto  manufacturing  use  (as  a  reactant  chemical  intenrwdh 
ale.  or  component  In  a  fomwlating  process)  of  tetra-,  penta-,  or 
hsa>achloiu>>eniene  under  afcalne  oondlbons.. 

F027„ 

Diecarded  unused  formulations  containing  tri-,  tetra-,  or  pentachioro- 
phenol  or  dtocarded  unused  formulations  containing  compounds 
darivedfrom  theee  chloraphenois.  (This  listing  does  not  Include  for- 
nwlallons  containing  heochlorophene  synttwsized  from  prepurified 
2.4,5-trichlorophenol  as  the  sole  component). 

F028 


Residues  rseulting  from  the  Incineration  or  themial  treatmem  of  aoH 
contOTlnated  with  EPA  Hazardoue  Waste  Moa.  1=020,  F021,  R)22. 
1=023, 1=026,  and  F027.. 

K001 » ~ 

Bottom  sediment  sludge  from  the  trsatment  of  wastewators  from  wood 
prmorvmg  processes  that  use  creosote  and/or  pentachlorophenoL 

K002 


Waatewatsr  treatment  sludge  from  the  production  of  chrome  yeHow 
and  orange  pigments. 

K003 - 

Wastewater  treatmem  sludge  from  the  production  of  molylxlate  orange 


K004 - - - 

Wastewater  keatment  sludge  from  the  production  of  zinc  yellow  pig- 


KOOw ~ — 

Wastewater  treatment  sludge  from  the  production  of  chrome  green 


K006 " 

Waatewatsr  treatment  siudgs  from  the  production  of  chrome  oxide 
green  pigments  (anhydrous  and  hydrated). 

K007 - 

Wastewater  treatment  sludge  from  tto  production  of  iron  k)lue  pigments. 
KOOe 


Oven  residue  from  ttw  production  of  chrome  OKlde  green  pigments 

K00» ~ 

Distaalion  bottoms  from  tto  production  of  aoetafdehyde  from  ethylene.. 
K010. 


DMNaHon  side  cuts  from  tto  production  of  acataktahydefrom  ethylene . 


Synonyms 


Reportable 

Quantity  (RQ) 

Pounds 

(KHogrsms) 


1(0.454) 


1(0.454) 


I  (0.454) 


1  (0.454) 


1(0.454) 


1(0.454) 
1(0.454) 

1(0.454) 

1(0.454) 

1(0.454) 

1(0.454) 

10  (4.54) 

1(0.454) 

10  (4.54) 

10  (4J4) 
10  (4.54) 
10  (4.54) 
10  (4.54) 


Ftrftal  Itogiafr  /  Vol  54.  No.  160  /  Monday.  Auinist  21.  1999  /  Rule«  and  Reairiatfona 


USTOFHAZAWOOUt  SUBSTANCES  AND  RSiORTABLE  QUANTmES-Conllnued 


Hazardous  SubstMca 


K011. 

Bottom  sfream  from  the" 

wrytonH 
K013 


■»*PP«  in  tto  production  of 


B<JJJ^JJl«j«>  from  tto  a^iiSrtwilrtiS^"h"i^  Sixludtai'rt 

K014 ; 


BotorjaifrBm  tto  acelonifriie  pMiiM^~nkii^^ 
K015 


bottoms  from  tto  dMRation  of  benzyl  chioride"! 


K016  

H*|1M>gjM»r  dsliMion  'ntuHH  fiii^""«to"iESdu5to;"rt 
KOI  7 .! 


"ry.?^.  (?*  ^P*^)  *wn  *»  puriiiciitiofi  column  Irl'tto'Swiuc-" 
"on  of  epichlorohydria  "-►««»»• 

K018 1 


Heevy  ends  from  tto  fractionation  cOmnii'ti^'aioMe  prodlirtonZ 

"^SfcS?pSii£^^ 
K020 ■ 


K021 

catalyst  waste  from  fiuoromethanes  prodiic^ 


tlon. 

j<oa...„ __ 

DWIIajlon  bottom  tars  Hi^^iim  prtolidtoT'^  philS/acrt^lroi;;' 

K0a..„ __  __ 

DWJjton^  ends  ft<iSi"tto"(itoiidionrt"S«h^  aSnidridii' friw;' 

K024 

DlJJjJw^otloTO  from  iito  Pfo*i«faS"rt'Si«toic 
K025 


™J*JJ^Jotto«n«  from  tto  (mkKiilon'cii'hMbmi^  bTttoniiratim' 


K026.. 


ajWng  still  tails  from  tto  proAiiaion  of  m!i«;;i'ii;ii";^^ 


K027  _     _  „  _ 

Cejrifuge  ato  dWMton  reMli^  1'^'"wkiiiiiilii^^ 

K028 

KO29'. 

^tShSIl  '***^  •*«»^"  •**^ 

K030 


^'iriSta^SL'lLJ?!!^^ 

mcNoroelhylene  and  perchloroelhylene. 
K031 


^aSS***  "^  oenwated  in  ito'"plJodiirtto^' 'rt'j^^ 
K032.„ „„. _ _  _ 

kS****  •'»•''»«  "iwige  ftom'tto"^^     chtortto^z"::"":: 


in  tto  proS^rycSLT  "^ '''*''^ 
K034 _ 


"producSon  orcWwdarSi''**""  "*  '«««i**««i<*^^ 
K035 „ ■ 


WJMBwater  freatment  sludges  V^rarlMa'iii'iiti'iiMiiiiii^ 


^ZSSton!"^  ««**"•  rwlamatiiii'dtoiiitaii^ 

K037 

fraatment  stiidgiM  fromttoiiodii^^ 


K038... 


""■''  cafce  from  tto  filtration  of  dwttiylpimepiKvniiMtiiCTt;  acidin'tto 
P^ijifaction  of  piMCBte. 


Synonyms 


QutmHROU 

Pounds 
(Klograme) 


10(4.54) 

10  (4.54) 

5000(2270) 

10  (4.54) 
1(0.454) 

1  (0.454) 

1(0.454) 
1  (0.454) 

1  (0.454) 

10  (4.54) 

1  (0.454) 

5000(2270) 

5000(2270) 

10  (4.54) 

1000(454) 
10(4.54) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

1  (0.454) 

10  (4.54) 
10  (4.54) 

10  (4.54) 

1  (0.454) 
1  (0.454) 

1  (0.454) 
10  (4.54) 
10  (4.54) 
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LtST  OF  Hazarooub  Sub8tance»  ANDftePomMtE  QuMmnEft-OoiMniMl 


Hazwdout  Substanct 


K040 
K041 


MtbTMnt  ilucfgt  from  the  predudion  of  phomto„ 


IrMttrant  shidgt  from  ttw  production  of  (oxapfwne.. 


K04Z  - 

HMvy  Midi  or  dtaMMiori  fMidun  from  the  dislilMion  Of  tstrachloro- 

ti-TT-T  m  the  p«>duc«on  of  ^4,5-T. 

W)43 : - - — " 

2,6-dtehlorophenol  waste  from  the  production  o«  2,4-D ~ 


Synonyms 


Quantity  (fK)) 

Pounds 
(KHograms) 


traatrtMnt  sludges  from  the  manufacturing  and  processing 
•la^]loalvw. 

K045 - •• - — 

Spem  cartwn  from  me  treatmem  of  wasie«raMr  containing  explosives.... 


Wastewtsr  trsattnant  sludges  from  the  manufacturing,  fomwlation  and 

loadhig  of  leaMased  initiating  compounds. 
K0«7 


P1nl(/rsd 


from  TNT  operations.. 


DIsaotvad  *  fMaHon  (DAF)  float  from  the  petroleum  refining  industry . 
K049.. 


I 


I  ol  emuWon  soldB  from  Itia  petcoieum  cefiojoft  iaduBlqi. 


KOSO.. 


Heal  SKChMgar  Iwndto  cleaning  ahidge  from  the  petroleum  refining 


K0S1 
API 


sludge  from  the  petroleum  refining  industry.. 


rthk  botloma  (laeded)  from  the  petroleum  refining  irakatry- 
KOeO-. 


K061. 


EmMon  oonfrol  ^mUiMgii  from  the  primary  production  of  sisel  in 


K062.. 


Spam  pIcMs  Iquor  from  sisel  finiehing  opersHons . 


Add  plant  bto«Mlo«in  alutry/sludge  reauMng  frtxn  thickening  of  l>low- 
doen  sluny  from  primery  copper  producMoa. 


Surface  impoundment  aolldB  contained  m  and  dredged  from  surface 
iepsiiliiisnis  si  pdmaiy  Isad  imillini  fatfrrr 

KOW -~™- -— .. 

siudgs  itom  veanaeni  or  praoses 


Mid  /or  add  plant 


K069 _™™.__ 

Emisaion  oonfrol  dust/aludgo  from  secondary  lead  smaWng.. 


Brine  putMcatlon  muds  from  the  msicury  ceR  proceas  ir»  cNorine 

production,  where- separalsly  prapuritied  brine  it  not  used. 
wn. 


CNorineted  hydrocsiton  wests  from  the  purfficetion  step  of  the  tSa- 
phragm  eel  proceas  using  graphHa  anodes  m  chlorine  produclioa. 


K0e4.. 


durlrv  tfiB  prodticflon  of 
velerinery  phwmaoeulicals  from  arsenic  or  organo^senic  com- 


K085 - 

DMNatton  or  fraclionetion  column  Inttoms  from  the  production  of 
cfttaretanzenes. 

Koee 


SolveM  washes  and  sludgos.  caustic  wsshes  and  sludges,  orwater 
wesTBs  and  shidgss  from  deening  tabs  and  equipment  used  in  the 
tomwiation  of  ink  frompigme'^  drt>n,  soape,  and  staNizerB  con- 
wrsng  crwumum  vrt^^d. 

Kca? 


Decanter  tank  tar  skjdge  from  coking  operattons 

Spent  podiners  from  primary  akiminum  reducttoa 

Esnissioa  ociriirai^^^  traiin  terrochromlwnsiican  production.. 


EmUiion  confrof  duSt  or  sludge  from  fewochromkim  prortjctkin. . 


1«f«.54) 
fO(4-M) 

t0f«.54) 
tW  (45.41 

TO  (4.94) 
1(9.454) 
T(Q>(54) 
TO  (454) 

T  (0.484) 
TO  {(54) 
1(0,464) 

t(Du4fi4) 
t( 


T(a4M) 

1(P>S4) 
1(ftA64) 

10i454» 

T(P.464» 
10f«54) 


1«»Hfc4) 

II 

1( 
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LIST  OF  Hazardous  Substances  and  Reportable  QuANTmES-Continued 


Hazardous  Substance 


K003 

K094.. ■ 


K095 .". 


DWjWon  bottoma  from  the  pro*wito^dfri"i'.irtdi^^ 


K096 


M^||2JjJJ«Jfrom  the  heavy  ends'irtiii;"*^^!^"^^;^ 
K097 

K09e 


Untreated  process  wastewater  fro.i."tli"iiid;irti;;"  rt't^^ 


K099.. 

Unjjstod  wastewater  froni  tiij' pro*«^^ 

Midge  from  secondary  lead  smelting. 
K101 


K102 


^^S^TLHH.'^"^  «***"  *»  decotorization  in  tti^' 

K1W.„ 

Prwew  resWues  fronl  artliw  wfiKS^^ 


K105 


productton. 
Kill 


frwlment  skidge  from  the  mercury  cell  piii^'i;"  ditorilii' 


ProdudwMhwaters  from  the  P^ifirti^'cif'tiiSfri^^ 


K112..._ 


TSiSlSS^  water  from  the  drying  cotiliihiii'^liiiiiiii;;^ 
KvS^^^  *■  •'»*Ofl*««on  of  dMfroloiuene..       ''"*'*^  " 


Condansed  Mqud  light  ends  from'frw'iiliritotion^^^ 
^^».«  production  Of  tokianediamina  Via  gSa^ 


>«?«*from  the  purtffcatton  '^"^iiiMiiMiii^^ 
^^'*'*««««»*'«'Vfrogenationofdinlfrotokjene..      ''™*"=°°"  " 


KMuenedamine  via  hydrogenatkm  of  dMimtniiMnA 


KUT^  *«=5«**  ^  phosgenatton  of  tokienedtamine.. 


.,-!S*'*~  bromide  via  brominatkin  of  ethene..  ►-««,«»,  oi 

K118 


K123 


Piocws  wastewater  (induding  supemates,  filtrates,  and  washwaters) 

from  the  productton  of  ethvtenahisdHhi^Lh.J!r!UJ!l-^^ 
K124 


'  P«>*Ktton  of  ethylenebisdrttiiocaibamk:  add  and  its  salts.. 


■<"»f«nelwOilhkxafbeink;  add  and  its  salts. 
K128 __ 

P2*K«on  or  fcwmulatton  of  ethytenablsdfrhkjcirta- 


Me  add  and  Its 


Synonyms 


aw<My(RQ) 

Pounds- 
(•dograms) 


5000(2270) 

5000(2270) 

100  (45.4) 
100  (45.4) 

1(0.454) 

1  (0.454) 
10  (4.54) 
1  (0454) 

1  (0.454) 

1  (0.454) 

100  (454) 
10  (4.54) 

10  (4.54) 

1  (0.454) 

10  (4.54) 

10  (454) 

10(4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

1  (0.454) 

1  (0.454) 

10  (4.54) 

10  (4.54) 

10  (4.54) 

10  (4.54) 
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UsT  OF  Hazarooos  Substaiccs  AMD  Rekjrtable  QuAMTinEfr- CorHiruwcl 


Hazardous  Substance 


Kt38 - 

Snr  bottoms  from  the  purificatioo  of  ethylene  dibfomide  in  the  produc- 
tion of  ethyteoe  d»romide  via  bromination  of  ethene.. 


I 


Synonyms 


Reportabte 
Quantity  (RQ) 

Pounds 
(Kilograms) 


t  (0.4541 


J'^^bSTrQ  for  these  hazartous  substances  is  limited  to  those  pieces  of  the  meW  having  a  diameter  smaller  than  100  micrometers  (ttOW  iwfws) 

««  •  the  RQ  for  asbestos  is  limited  to  fnable  forms  onty  h,  t  m. 

@  !'w2SU"XnrSI?SSr^  ^  •  ^^^  ^^'^  «*"»~«  and  (?)  .he  name  appears  ir»  *m 

Matenals  TabiM  aa. »  pnpai  abv^ias  nam*. 

bMKd  in  WashinstoR.  DC  on  Angmt  14. 
1989.  under  authority  delegated  in  49  CFR 
part  1. 

lYavia  P.  Dungan, 

Adkmmtrator,  Remucb  aad  SpeciaJ 
Programs  Administration. 
(PR  Dbc.  8»-19419  Ftted  B-IS-8S;  8:45  am] 
MLUNQ  COM  4*1»-«-M 


^ 


■■ «  — 

MOIMNiy 

August  21,  1989 


Part  IV 

Small  Business 
Administration 


13  CFR  Part  124 

Minorfty  Small  Business  and  Capital 

Ownership  Development  Program;  Final 

Rule 

13  CFR  Part  105 

Standards  of  Conduct;  Final  Rule 

13  CFR  Part  134 

Office  of  Hearings  and  Appeals;  8(a) 
Program  Conforming  Amendments;  Final 
Rule 


I  I 
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SMALL  BUSINESS  ADMINISTRATION 

13CFRPwt124 

MIfwrlty  Small  BiMlrMM  Mid  Capital 
Ownarship  Dtvatopmant  Program 

aocncy:  Small  Business  Administration. 
-action:  Final  rule. 


:  The  Small  Business 

Administration  (SBA)  hereby  amends  its 
regulations  governing  the  Minority  Small 
Business  and  Capital  Ownership 
Development  Program  authorized  by 
sections  7(j)(10)  and  8(a)  of  the  Small 
Business  Act  (15  U.S.C.  63e(j)(10), 
637(a)).  In  most  instances  the  revisions 
implement  changes  required  by  the 
Business  Opportunity  Development 
Reform  Act  of  1988  (Pub.  L 100-656). 
enacted  November  15, 1988  and  the 
Business  Opportxmity  Development 
Reform  Act  Technical  Corrections  Act 
(Pub.  L 101-37),  enacted  June  15, 1989. 
Some  provisions,  however,  incorporate 
into  the  regulations  existing  Agency 
policy  while  others  implement  policy 
changes. 

■mcmvi  OATIS:  Except  for  SS  124.311 
and  124.312,  this  regulation  is  effective 
on  August  21, 1989.  Sections  124.311  and 
124.312  are  effective  on  October  1, 1989. 

ran  RMTHIR  mPORMATION  CONTACT: 

Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ovmership 
Development,  (202)  653-6407,  )ane  P. 
Butler.  (202)  653-6813,  or  Rodney  A. 
Uwis,  (202)  653-6549. 
•ufnxMtNTARV  mromiATKw:  On 
March  23. 1989,  SBA  published  a 
proposed  rule  in  the  Federal  Reg^ter  (54 
FR 12054]  which  revised  the  Minority 
Small  Business  and  Capital  Ownership 
Development  Program  (8(a)  Program) 
and  implemented  the  Business 
Opportunity  Development  Reform  Act  of 
1988  (Reform  Act)  (Pub.  L 100-656, 
enacted  November  15, 1988).  In 
preparing  the  proposed  rule,  SBA  held 
two  public  meetings  in  December  1988 
to  receive  public  comment  on  the  nature 
and  extent  of  the  regulations  needed  to 
implement  Uie  Reform  Act.  The  first  was 
held  in  San  Francisco,  California  on 
December  9, 1988  and  was  attended  by 
approximately  75  members  of  the  public, 
l^e  second  was  held  in  Washington. 
DC,  on  December  19, 1988,  and  was 
attended  by  approximately  325  members 
of  the  public.  All  comments  received  at 
the  hearings  were  considered  in  the 
preparation  of  the  proposed  rule. 

Since,  at  the  time  of  publication  of  the 
proposed  rule,  the  Reform  Act  required 
SBA  to  publish  final  implementing 
regulations  by  June  15, 1989.  SBA  was 
able  to  provide  a  30  day  public  comment 
period  on  the  proposed  regulations.  The 


required  implementation  date  for  the 
final  rule  was  subsequently  extended  to 
August  15, 1989  by  Public  Uw  101-37, 
which  was  enacted  June  15, 1989.  During 
the  public  comment  period,  SBA 
received  approximately  330  comment 
letters.  SBA  has  analyzed  these 
comments  and  has  made  changes  to  the 
rules  where  appropriate.  A  summary  of 
the  key  issues  raised  by  the  public 
comments  and  the  action  SBA  look  with 
respect  to  the  comment  follows  the 
general  overview  portion  of  this 
preamble.  j 

General  Overview 

The  numbering  scheme  of  these 
regulations  is  generally  similar  to  that 
used  in  SBA's  previous  8(a)  program 
regulations,  published  October  8, 1986 
(51  FR  36132,  etseq.).  Some  sections, 
however,  have  been  renumbered  or 
combined  vdth  other  sections  to 
accommodate  new  provisions  required 
by  the  Reform  Act.  Sections  124.1 
through  124.7  address  issues  which 
pertain  to  the  program  in  general. 
Section  124.100  sets  forth  definitions  of 
key  terms  used  in  the  regulations.  Some 
of  these  definitions  are  identicial  to 
those  previously  included  in  SBA's 
existing^  regulations.  Others  have  been 
added  or  amended  in  this  final  rule  in 
response  to  public  comment. 

Sections  124.101  through  124.113 
address  matters  relating  to  program 
eligibility  requirements  both  for 
admission  to  the  8(a)  program  and  for 
continued  participation  in  the  8(a) 
program.  Sections  124.201  through 
124.205  set  forth  information  concerning 
the  application  process.  Sections  124.206 
throuj^  124.211  set  forth  procedures 
relating  to  the  Agency  review  of 
applications,  progtam  graduations, 
program  terminations  and  suspensions 
as  well  as  procedures  relating  to 
administrative  appeal  rights  which  the 
Reform  Act  affords  program  applicants 
and  participants. 

Sections  124.300  through  124.320 
address  requirements  relating  to 
business  development  and  contracting. 
Sections  124.401  through  124.403  relate 
to  special  methods  of  contract  financing: 
advance  payments  and  business 
development  expense.  In  this  final  rule, 
SBA  has  renumbered,  but  has  not 
amended,  former  fiS  124.501  and  124.502. 
concerning  die  Development  Assistance 
Program  authorized  by  the  Minority 
Small  Business  and  Capital  Ownership 
Development  Program  as  S9  124.404  and 
124.405.  Section  124.501.  proposed  as 
S  124.601,  sets  forth  miscellaneous 
reporting  requirements  for  current  and 
former  8(a)  Program  Participants.  It  has 
been  renumbered  in  this  final  rule  to 
correct  an  inadvertent  overlap  with 


regulations  published  in  subpart  B  of 
part  124,  relating  to  protest  and  appeal 
procedures  for  small  disadvantaged 
businesses. 

The  Reform  Act  also  contains 
provisions  imposing  new  requirements 
relating  to  standards  of  conduct  for 
certain  SBA  employees  who  have  8(a) 
program  responsibilities  and  authorizing 
a  loan  program  for  8(a)  Program 
Participants.  SBA  is  publishing  separate 
rules  amending  parts  106  and  122  of  this 
title,  respectively,  to  implement  these 
Reform  Act  requirements.  In  addition,  in 
order  to  implement  the  adminsitrative 
hearing  requirements  ol  the  Reform  Act, 
SBA  is  promulgating  separate 
conforming  amendments  to  its 
administrative  hearing  procedures  found 
in  part  134  of  this  title  which 
complement  §  S  124.206  through  124.211, 
of  this  rule. 

Summary  of  Issues  Raised  by  Public 
Comment 

Many  commenters  objected  to  the 
brevity  of  the  30  day  comment  period 
and  requested  that  SBA  extend  it.  As 
noted  previously,  the  statutorily 
mandated  publication  timetable  for 
implementing  rules  made  it  impossible 
for  SBA  to  do  so. 

Some  commenters  objected  to  SBA's 
inclusion  of  certain  provisions  of  the 
proposed  regulation  which  were  not 
required  by  the  Reform  Act.  The 
commenters  believed  tiiat  SBA  violated 
the  Administrative  Procedure  Act  (APA 
5  U.S.C.  551,  et  seq.]  by  proposing     . 
regulatory  provisions  ivhich  were  not 
specifically  authorized  or  required  by 
statute. 

This  view,  however,  is  not  consistent 
with  the  requirements  of  the  APA.  In 
promulgating  rules,  the  APA  does  not 
limit  an  agency  to  provisions 
specifically  required  by  statute.  Under 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.C.  632(b)(6)),  the  Administrator 
of  SBA  has  general  rulemaking  authority 
to  "make  such  rules  and  regulations  as 
he/she  deems  necessary  to  carry  out  the 
authority  vested  in  him/her  by  or 
pursuant  to  this  Act."  This  authority 
permits  SBA  to  fashion  rules  to  operate 
its  programs  effectively  and  efficiently. 
It  is  for  this  purpose  as  well  as  to 
implement  the  specific  requirements  of 
the  Reform  Act  that  SBA  is  promulgating 
these  revisions  to  the  8(a)  program 
regulations. 

Section  124.1  describes  the  scope  of 
these  regulations.  The  rules  apply  to 
participants  in  the  8(a)  program,  as 
authorized  by  sections  7(j)(10)  and  8(a) 
of  the  Small  Business  Act  (15  U.S.C 
e36(j)(10)  and  637(a)).  Certain  sections  of 
these  rules  relating  ta  social  and 


/  Vol. 


economic  disadvantaged  statas  aimly  to 
other  Federal  programs  for  which  social 
and  ecoBomic  disadvantaged  status  is  a 
requirement  of  program  eligibility.  Such 
programs  include,  among  others,  the 
Defense  Department's  (DoD's)  Small 
"•sadTOutaged  Business  (SDB)  Set-aside 
and  Bid  Preference  programs  audiorized 
by  section  1207(a)  of  Pub.  L  99-661,  and 
the  section  8(d)  Subcontracting  Program, 
authorized  by  section  8(d}  of  the  Small 
Business  Act  (15  U.S.C.  637(d)).  SBA 
received  no  public  comments  on  this 
section. 

Concerns  with  applicaUons  in  process 
on  the  effective  date  of  i  124.107  will  be 
subject  to  Agency  policy  reqaimnents 
regarding  potential  for  success  which 
were  in  effect  on  the  date  of  ap^cation. 
They  will  not  be  required  to  meet  the 
new  provisions  of  S  124.l07(aJ  regarding 
length  of  time  in  business.  In  addition, 
concerns  with  applications  in  process  on 
the  effective  date  of  f  124.109  will  m)t  be 
subject  to  the  provisions  of  section 
109(b)  which  excludes  franchises  from 
8(a)  program  particmation. 

The  r^ulations  also  provide  that 
actions  to  graduate,  tenninate  <»■ 
suspend  which  were  commenced  by  the 
issuance  of  an  Order  to  Show  Cause 
prior  to  the  effective  date  of  5  §  124.206 
through  124.211  will  be  governed  by  the 
procedures  in  effect  on  the  date  the 
Order  to  Show  Cause  was  issued. 

Sections  124.2  and  124 J  describe 
statutorily  mandated  changes  to  8(a] 
program  administration.  Section  124.2 
provides  that  the  position  of  the 
Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownership 
Development  (AA/MSB&COD)  is 
required  to  be  a  career  dvil  service 
position  as  opposed  to  a  non-career 
appointive  position.  SBA  received  one 
public  comment  on  this  section  which 
supported  the  idea  of  a  career  dvil 
service  position  for  the  AA/MSB&COD 
and  addressed  selection  criteria,  which 
are  not  appropriately  addressed  ta  these 
regulations.  Section  124.3  provides 
information  regarding  the  Division  of 
Program  Certification  and  Higibillty.  No 
comments  were  received  onAis  section. 

Sectirai  124.4  describes  the 
Commission  on  Minority  Busmess 
Development  wUch  was  authorized  by 
section  505  of  the  Refonn  Act  The 
P"^e  of  the  Commission  is  to  review 
aU  Federal  programs  designed  to 
promote  the  devel<9ment  of  minority 
owned  busmesses  in  order  to  aacertain 
whetfier  tiie  ooogressionally  described 
goals  and  pinpoaea  of  such  pnmams  are 
being  reaUxad.  SBA  receivad  a  few 
cominenta  OB  die  Commisaion  wUcfa 
expressed  the  view  that  the  oondaaions 
of  the  CflBBBisaion  may  be  Uaaed  if  SBA 
is  a  member  and  ia  responsible  far 
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selecting  staff  for  the  Commission.  SBA 
believes  that  Agency  participation  is 
essential  and  that  it  can  mafaitata  its 
objectivity.  In  any  case,  tlie  final  rule 
makes  no  change  to  the  provisions 
concerning  the  Commission  because  the 
composition  of  die  Commission  is 
statutorily  mandated  end  cannot  be 
altered  by  regulation. 

Section  124  J  repeats  previous  1 124.3 
which  describes  the  effect  of  an  8(a) 
pro-am  applicant's  wiUfid  violation  of 
any  SBA's  regulations  governing  its 
other  programs.  SBA  received  no 
comments  on  this  provision. 

Section  124.6  notifies  e(a)  program 
applicants  and  participants  of  the  range 
and  severity  of  penalties  which  could 
result  from  making  misrepresentations 
or  false  statements  ta  relation  to  the  8(a} 
program.  A  number  of  commenters 
objected  to  the  imposition  of  such 
penalties  when  representations  are 
made  based  on  a  good  faith 
taterpretation  of  the  requirements,  but 
are  found  to  be  misrepresoitation. 
Although  SBA  cannot  alter  die  penalties 
which  are  imposed  by  statute,  ta 
response  to  public  comments,  SBA  has 
revised  the  proposed  role  relating  to 
social  and  economic  disadvantage  to 
make  the  criteria  to  which  a  certification 
would  relate  more  spedflc  SBA  has 
also  added  the  word  *1ntentionar  to 
f  124.8  to  darify  that  such  penalties  wifl 
only  attach  when  a  misrqiresentation  is 
mtentional. 

One  commenter  asked  if  ttie  penalties 
described  ta  { 124.6  apply  to 
misrepresentations  of  smaD 
disadvantaged  bmtaess  status  made  for 
purposes  of  DoD's  SmaD  Disadvantaged 
Busmess  (SDB)  Program  or  for  other 
pro-ams  for  %«*ldi  social  and  economic 
disadvantage  are  requhements  of 
eligiWKty.  Section  124.6  implements 
section  405  of  die  Reform  Act  which,  ta 
an  amendment  to  section  16(d)(1)(D), 
specifically  applies  die  penalties  to 
situations  where  die  misrepresentations 
have  been  made  to  obtata  "any  prime  or 
subcontract  to  be  awarded  as  a  result. 
"  ^  fiirtherance.  of  any  otiier  provision 
of  Federal  law  diat  specifically 
references  section  8(d)  (of  the  Small 
Business  Ad]  for  a  definition  of  program 
eligibility*  •  •"Since  DoD's  SDB 
program  relies  on  sectim  8(d)  of  the 
Small  Business  Ad  for  its  definition  of 
sodal  and  economic  disadvantage,  die 
penalties  set  forth  ta  1 124.6  apply 
misrepresentations  of  diat  Small 
Disadvantaged  Business  status. 

Section  124.7  sets  forth  restrictions  on 
fees  far  appUcant  and  8(a)  participant 
representatives.  As  proposed,  tfiis 
section  prohibited  any  applicant 
concern  or  nograra  Partidpant  frtim. 
among  odier  tilings,  paytag  any  fee  to 


such^representatives  which  is  contingent 
on  program  certification  or  on  specific 
8(a)  contrad  award(s).  A  number  of 
commenters  objeded  to  the  restrictions 
as  flicy  relate  to  contingent  fees  for 
assistance  ta  obtaining  a  contract.  The 
commenters  dted  section  3.4  of  die 
Federal  Acquisition  Regulations  (48  CFR 
3.4)  (FAR)  Yihich  permits  some 
contingent  fees  for  such  assistance  ta 
limited  circumstances.  SBA  has 
amended  paragraph  (b)  of  \  124  J  to 
adopt  tiie  FAR  provisions.  SBA  has 
retained  widiout  change  die  remainder 
of  the  section,  which  contains 
prohibitions  agatast  contingent  fees  for 
assistance  in  program  admission  and 
agatast  fees  which  are  based  on  a 
percentage  of  any  contrad  awarded. 

SBA  has  amended  { 124.100  to  indude 
a  number  of  new  and  changed 
definitioas  for  terms  used  thioo^hout 
this  title  and  has  pliminated  dafinjtions 
which  are  no  longer  relevant  or  which 
are  defined  ta  die  body  of  die 
regulations.  For  ease  of  aman^mgnt  tEe 
tettered  paragraphs  have  been  deleted 
from  the  section  and  the  tenu  apnear 
alphabetically.  -"~— 

The  definition  of  "Fbced  Program 
PartidpatioB  Tana"  ('TPPT)  has  been 
changed  to  clarify  diat  an  FPPT  is  die 
specific  tenn  of  Program  Paftidpation 
negotiated  with  a  coooern  andsr  die 
audiority  of  die  Small  BuaineM  Ad.  as 

amoided  by  Public  Law  ge-l8t 
effective  April  21, 1982. 

The  definitiaa  of  "primary  indostry 
classification"  has  been  diaj^ad  to 
conform  to  die^lefinition  of  "primary 
tadustiy"  provided  ta  SBA's  Size 
Regulations  (part  121  of  diis  tide). 

SBA  haa  ako  amended  its  definition 
of  "prindpal  place  of  bostaess."  This 
definitiaa  requires  SBA  to  determine  a 
concern's  principal  place  of  bustaess 
baaed  oo  two  fadorK  The  location  of 
die  ooncem's  books  and  reooids,  and 
die  location  at  which  die  individual  who 
manages  die  oonoera's  day-lo-day 
operations  spends  die  mafority  of  his/ 
her  working  boors,  ta  commenting  on 
this  definition,  one  commenter  urged 
SBA  to  tochide  a  grandfatiiertag 
provision  ta  die  definition.  The 
commenter's  view  was  that  a  concern 
which  had  participated  ta  die  8(a) 
program  for  3  yean  or  more  should  not 
have  to  change  eidier  its  ^A  Servicing 
Office  or  its  prindpal  place  of  bostaess 
to  comply  with  die  new  definition.  The 
ccxnmenter  believed  that  to  do  so  would 
disrapt  die  woildng  rektionriiip  of  die 
concern  ta  the  SBA  distrid  or  region  ta 
which  it  is  cuiieudy  operating.  SBA 

considered  diis  comment  and.  fa  B^  of 
the  12  raondi  grandtfaftering  proviaion 
contataad  ta  |  ia4.iOi(b).  SBA  dedded 
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not  to  adopt  tha  oommenL  The 
grandfath^ing  proviiton  contained  in 
1 124.101(b)  applies  to  all  requireaients 
of  this  final  nda  which  have  not  been 

Eiviously  imposed  by  regulation.  SBA 
lieves  tfiat  a  compliance  period  of  one 
year  from  the  effective  date  of  these 
regulations  allows  finns  a  reasonable 
amount  of  time  to  adjust  to  the  new 
requirements. 

Another  commenter  urged  that  the 
definition  of  "disadvantaged  owner"  be 
amended  to  include  a  reference  to 
Indian  tribes,  since  tribally-owned 
concerns  are  eligible  to  participate  in 
the  8(a)  program  and  the  proposed 
definition  was  phrased  only  in  terms  of 
individuals,  not  tribal  entities.  SBA  has 
adopted  Uiis  comment  and  has  amended 
the  term  "disadvantaged  owner" 
accordingly. 

Section  124.101  describes  the  process 
for  determining  8(a)  program  eligibility. 
Except  for  concerns  qwned  by  Indian 
tribes,  including  Alaska  Native 
CorBorations,  and  Native  Hawaiian 
Orunizations,  addressed  by  IS  124.112 
and  124.113,  respectively,  each  applicant 
concern  must  meet  the  requirements  set 
forth  in  tS  124.102  throu^  124.108. 
Under  8(a)  eligibility  procedures,  the 
AA/MSBftCOD  will  approve  or  decline 
each  application  in  writing  setting  forth 
the  basis  of  his  or  her  determination.  An 
applicant  Is  entitled  to  appeal  to  SBA's 
Office  of  Hearings  and  Appeals  (OHA) 
if  iU  application  is  declined  based  solely 
on  a  negative  finding  of  one  or  more  of 
the  following  eligibility  criteria:  Sodal 
disadvantage,  economic  disadvantage, 
ownership  or  control.  Appeal 
procedures  are  set  fordi  in  1 124.210  and 
part  134  of  this  title.  The  written 
decision  of  OHA  is  the  final  agency 
action  on  the  matter. 

Under  these  regulations.  Program 
Participants  are  required  to  continue  to 
meet  the  eligibility  criteria  of  §1 124.102 
through  124.100,  except  as  provided  in 
S  124.111(a).  Failure  to  maintain  8(a) 
program  el^bility  is  grounds  for 
termination  from  the  8(a)  program. 

Paragraph  (c)  of  i  124.101  describes 
grounds  for  which  SBA  would  review 
the  eligibility  of  any  applicant  concern 
or  Program  Participant.  One  commenter 
expressed  the  view  that  due  process 
rights,  including  a  hearing  before  OHA. 
should  be  afforded  an  individual  or 
concern  about  whom  information  has 
been  submitted  which  leads  SBA  to 
reexamine  the  concern's  program 
eligibility.  SBA  considered  the  comment 
but  did  not  adopt  it.  Due  process  rights, 
including  hearings,  are  already  provided 
for  terminations,  graduations  and 
suspensions.  [See  ti  124.206  through 
124.211.)  If  SBA  takes  no  action,  there  is 
no  need  to  afford  the  concern  a  hearing. 


Section  124.102  discusses  the 
requirement  that  8(a)  ai^licant  concerns 
and  Program  Participants  qualify  as 
small  businesses  under  §  121.4  of  title 
13,  Code  of  Federal  Regulations. 
Paragraphs  (a),  (c),  and  (d)  restate  the 
requirements  of  existing  paragraphs  (a) 
and  (b)  of  9 124.102  and  have  been 
reorganized  as  proposed  paragraphs  (a), 
(c).  and  (d)  for  greater  clarity.  Paragraph 
(d)  also  references  aa  exemption  from 
the  size  requirement  authorized  by 
Public  Law  100-656  and  set  forth  in 
proposed  §  124.321  for  contracts 
awarded  to  joint  ventures  controlled  by 
eligible  Indian  tribes. 

Paragraph  (b)  of  S  124.102,  as 
proposed,  auUiorized  the  Division  of 
Pn^am  Certification  and  Eligibility 
(Division)  to  deny  an  application  or  to 
request  a  formal  size  determination 
when  it  is  unable  to  determine  that  an 
applicant  qualifies  as  a  small  business. 
In  response  to  a  public  comment,  this 
paragraph  has  been  amended  to  replace 
all  references  to  the  Division  with 
references  to  the  AA/MSB&COD.  The 
commenter  correctly  noted  that  only  the 
AA/MSB&COD  has  the  authority  to 
deny  an  application  even  if  the  denial  is 
for  failure  to  meet  size  requirements. 

In  response  to  a  public  comment, 
paragraph  (a)  has  been  amended  to 
clarify  that  concerns  owned  by  Indian 
tribes,  which  are  not  joint  ventures,  are 
requiredto  certify  as  small  businesses  in 
compliance  with  S  124.112. 

Paragraph  (d)  has  also  been  reworded 
slightly  to  make  clear  that  in  the  event 
that  SBA  does  not  accept  a  concern's 
size  certification,  the  concern  may 
pursue  review  of  its  size  status  through 
the  formal  size  dettrmination  process. 
As  worded  in  the  proposed  rule,  the 
language  could  have  been  interpreted  to 
permit  only  an  appeal  to  OHA  and  not 
an  initial  review  at  SBA's  regional 
office.  In  addition,  another  commenter 
asked  SBA  to  define  the  time  at  which  a 
Participant  would  be  required  to  certify 
size.  SBA  made  no  changes  to  this  rule 
as  a  result  of  the  comment  because  part 
121  of  this  title  already  addresses  this 
question.  In  accordance  with  SBA's  size 
rules,  a  Participant  is  required  to  certify 
to  its  small  business  status  at  the  time  of 
submission  of  its  initial  offer  which 
includes  price.  Changes  in  size 
subsequent  to  that  certification  will  not 
affect  the  Participant's  eligibility  for  that 
contract,  unless  the  change  is  caused  by 
acquisition  of  the  firm. 

Section  124.103  addresses  ownership 
requirements  for  8(a)  program  entry  and 
for  continued  8(a)  program  eligibility. 
Any  ownership  interest  in  an  8(a) 
concern  which  is  held  by  a 
disadvantaged  individual  upon  whom 
eligibility  is  based  must  be 


unconditionally  held.  This  requirement 
was  mandated  by  the  Reform  Act 
Technical  Amendments,  Public  Law 
101-37,  which  was  enacted  on  June  15, 
1989  subsequent  to  the  pablication  date 
of  the  proposed  rule.  In  order  to  conform 
the  regulations  to  the  new  statutory 
requirement  SBA  has  amended 
paragraphs  (a),  (b)  and  (c)  to  specify 
that  unconditional  ownership  is 
required. 

A  number  of  commenters  objected  to 
a  proposed  provision  requiring  an 
owners)  upon  whom  8(a)  eligibility  is 
based  to  have  been  a  51  percent 
owners)  for  at  least  two  years  prior  to 
applying  for  8(a)  certification.  This 
restriction  was  viewed  as  overly 
burdensome.  SBA  has  adopted  this 
comment  and  has  deleted  the  two  year 
ownership  rule  from  the  prefatory 
language  of  §  124.103. 

A  few  commenters  objected  to 
proposed  paragraph  (b)  which  required 
disadvantaged  individuals  to  hold  51 
percent  of  the  combined  total  of  all 
classes  of  stock.  The  commenters 
expressed  the  view  that  this  would 
overly  restrict  the  8(a)  concern's  access 
to  capital  through  preferred  stock 
offerings,  etc.  The  commenters 
recommended  that  SBA  return  to  its 
former  regulation  which  only  required 
that  such  individuals  hold  51  percent  of 
voting  stock.  The  proposed  requirement 
resulted  from  a  General  Counsel's 
opinion  which  found  that  such 
ownership  was  necessary  to  meet  the  51 
percent  ownership  requirement  of 
section  8(a)  of  the  Small  Business  Act 
(15  U.S.C.  637(a)).  While  disadvantaged 
ownership  of  51  percent  of  the  voting 
stodc  would  satisfy  the  control 
requirement,  it  would  not  satisfy  the 
separate  requirement  of  51  percent 
disadvantaged  ownership.  Therefore, 
the  requirement  of  51  percent  ownership 
of  the  aggregate  of  all  classes  of  stock 
remains  undianged  in  this  final  rule. 
One  commenter  noted  that  SBA's 
treatment  of  options  held  by  Small 
Business  Investment  Companies  (SBICs) 
and  Minority  Enterprise  Small  Business 
Investment  Companies  (MESBICs) 
should  be  included  in  S  124.103,  which 
addresses  ownership  of  8(a)  concerns, 
and  not,  as  proposed  In  \  124.317,  which 
relates  to  performance  of  contracts  by 
the  original  8(a)  concam  awardee.  SBA 
has  adopted  this  comment  and  added 
the  paragraph  to  9  124.103(d). 

A  number  of  commenters  found  the 
restrictions  on  ownership  to  be  too 
severe  and  expressed  the  view  that  they 
would  overly  limit  th«  ability  of  a  small 
and  disadvantaged  firm  to  secure 
necessary  long-term  financing.  SBA 
considered  this  comment  and  has 
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amended  paragraphs  (Q,  (g),  (h),  and  (I) 
of  9  124.103  so  that  the  restrictions  do 
not  apply  ta  ownership  interests  of  less 
than  10  percent.  In  addition,  equity 
interests  held  by  SBICs,  including 
NffiSBICs,  or  other  financial  institutions 
which  are  licensed  by  Federal.  State  or 
local  government  are  not  restricted 
under  paragraph  (g).  SBA  has  also 
added  the  word  "equity"  before 
ownership  interest  in  paragraphs  (f),  (g), 
and  (h)  to  clarify  that  the  restrictions 
apply  to  stock  ownership  or  equify  in  a 
concern,  but  do  not  prohibit  odier 
concerns  or  individuals,  whether  or  not 
disadvantaged,  from  making  loans  to 
8(a)  concerns.  While  such  loans  are 
generally  encouraged,  there  may  be 
instances  where  they  would  not  be 
permitted  during  a  concern's  8(a) 
program  participation.  For  example,  for 
purposes  of  size  eligibility,  SBA  may 
still  find  affiliation  between  the  lender 
and  the  8(a)  concern.  In  addition,  cwtain 
loan  arrangements  could  result  in 
negative  control  of  an  8(a)  concern  and 
would  be  prohibited  for  that  reason 
under  9  124.104(d)(5). 

Paragraph  (i)  of  9  124.103  addresses 
changes  in  8(a)  ownership.  Where  such 
changes  result  bom  the  death  or 
incapacity  of  an  individual  upon  whom 
eligibilify  is  based,  SBA  will  not  require 
prior  approval  of  the  change  of 
ownership.  For  changes  of  ownership 
resulting  bom  such  circumstances,  SBA 
will  allow  the  concern  reasonable 
period  of  time  to  replace  the 
disadvantaged  individual.  However,  any 
changes  of  ownership  must  be  approved 
by  SBA. 

Proposed  paragraph  (j)  contained 
exceptions  to  the  restrictions  contained 
in  paragraphs  (g),  (h),  and  (i)  for 
ownership  interests  of  less  than  5 
percent.  It  also  set  forth  procedures  for 
obtaining  approval  of  a  public  offering. 
To  the  extent  that  exceptions  will  be 
permitted  to  the  ownership  restrictions, 
they  are  set  forth  separately  in 
individual  paragraphs.  Therefore,  they 
have  been  deleted  bom  paragraph  (j). 
The  remainder  of  proposed  paragraph  (j) 
is  adopted  without  change. 

Section  124.104  addresses 
requirements  of.  and  restrictions  on,  the 
control  and  management  of  8(a)  Program 
applicants  and  participants.  SBA  has 
reordered  the  paragraphs  to  state  first, 
in  paragraphs  (a)  and  (b)  (proposed 
paragraph  (c)  and  (d)).  the  control  and 
management  requirements.  Paragraphs 
(c)  and  (d)  (proposed  paragraphs  (a)  and 
(b))  set  forth  the  restrictions  on  control 
and  management  of  an  8(a)  concern  by 
nondisadvantaged  individuals,  their 
spouses  or  immediate  family  members. 
This  final  rule  permits  any  such 


individual  to  be  an  officer,  director,  or 
up  to  a  10  percent  owner,  stockholder,  or 
partner  of  anoAer  concern  hi  the  same 
or  similar  line  of  business  and  may  hold 
individually  up  to  a  10  percent  interest 
in  one  or  more  other  8(a)  concerns.  This 
represents  a  change  bom  the  proposed 
rule  which  exempted  .from  the 
restrictions  nondisadvantaged  owners, 
stockholders  and  partners  with  up  to  5 
percent  ownership  interests. 

In  addition,  this  final  rule  does  not 
restrict  MESBICs,  SBICs  and  other 
financial  institutions  which  are  licensed 
by  Federal,  state  or  local  government  to 
holding  10  percent  interests.  However, 
by  statute,  no  nondisadvantaged 
individual  or  entify  is  permitted  to  hold 
more  than  49  percent  of  any  8(a) 
concern. 

One  commenter  urged  SBA  to  permit 
MESBICs  to  acquire  temporary  control 
ta  mstances  where  it  is  necessary  to 
protect  the  MESBICs'  tavestments.  SBA 
rejected  this  suggestion  because  it 
conflicts  with  the  stahitory  requirement 
that  the  disadvantaged  mdividual(s) 
control  the  8(a)  concern. 

A  number  of  commenters  objected  to 
the  prefatory  language  of  9  124.104 
which  required  the  disadvantaged 
tadividual(s)  who  control  the  8(a) 
applicant  or  participant  to  have 
managerial  and  technical  experience 
and  competency  directly  related  to  the 
primary  mdustiy  of  the  concern.  The 
commenters  expressed  the  view  that 
good  managers  do  not  need  to 
personally  possess  all  the  technical 
experience  and  competency  to  operate  a 
successfiil  busmess.  SBA  has  considered 
this  comment  and  has  amended  the  rule 
to  require  that  the  disadvantaged 
tadividual{s)  possess  either  managerial 
or  technical  experience  and 
competency. 

Several  commenters  opposed  SBA's 
proposed  paragraph  (e)  which  required 
disadvantaged  mdividuals  to  control  the 
Board  of  Directors  either  in  actual 
numbers  or  through  weighted  voting. 
The  commenters'  believed  that  such 
restriction  would  prevent  an  8(a) 
concern  from  assembling  a  varied  and 
experienced  Board  of  Directors.  This 
requirement  was  included  to  comply 
with  the  statutory  requirement  of  control 
by  disadvantaged  individuals.  However, 
SBA  has  amended  paragraph  (e)  to 
make  clear  that  non-voting  or  honorary 
Board  members  are  permitted. 

Paragraph  (c)(3)  of  9  124.104  has  been 
amended  to  clarify  that  excessive 
compensation  of  any  nondisadvantaged 
individual,  spouse  or  immediate  family 
member  in  any  form,  including  stock 
dividends,  is  prohibited.  In  addition, 
compensation  will  be  deemed  excessive 


if  it  exceeds  die  conqMnsation  to  ba 
received  by  any  of  tiie  individoals  who 
control  and  manage  the  day-to-day 
operations  of  the  8(a)  concern.  As 
proposed,  1 124.104  prohibited 
nondisadvantaged  former  employers  of 
the  disadvantaged  owner(s)  from 
partidpating  ta  an  8(a)  concern  as 
partners,  stockholders,  officers  or 
directors.  Several  commenters  objected 
to  this  restriction  as  overiy  broad.  The 
final  rule  has  been  amended  ta 
paragraph  (c)(4)  to  permit  such 
participation  by  former  employen  if  the 
relationship  is  m  the  best  taterests  of  the 
concern  and  if  the  former  employer  does 
not  have  actual  control  of,  or  die  power 
to,  control  the  8(a]  applicant  or 
participant 

FmaUy.  9  124.104(a)  has  been 
amended  to  require,  for  those  tadustries 
which  require  professional  licensing 
(i.e.,  public  accountancy,  professional 
engineering,  etc.).  that  either  the 
applicant  concern  or  one  or  more 
tadividuals  employed  by  the  applicant 
concern  hold  the  requisite  license.  This 
represents  a  relaxation  bom  the 
proposed  rule  which  required  the 
tadividual  upon  whom  8(a)  eligibilify  is 
based  to  hold  the  requisite  license.  SBA 
pr(q>osed  the  more  restrictive 
requirement  as  a  means  to  guard  against 
nondisadvantaged  tadividuals 
controlling  an  ^a)  concern.  Upon 
reconsideration,  SBA  concluded  that  the 
other  requirements  of  9  124.104  relating 
to  control  of  an  8(a)  concern  are 
adequate  to  guard  agaiiut  a 
nondisadvantaged  tadividual  controlling 
the  firm  by  virtue  of  holding  a 
professional  license.  SBA  has  amended 
the  rule  accordingly. 

Section  124.105  addresses  Uie 
regulatory  requirements  of  social 
disadvantage,  ta  the  proposed  rq^tion 
SBA  made  only  three  substantive 
amendments  to  the  existing  9  124.105. 
First  it  proposed  to  spedfically  state 
that  social  disadvantage  would  be 
"presumed"  for  members  of  certain 
named  groups,  ta  addition,  it  proposed 
to  include  in  the  regulations  a  definition 
of  "Subconttaent  Asian  Americans." 
Finally,  it  proposed  to  amend  die 
existing  regulatory  definition  of  "Asian 
Pacific  Americans"  and  the  existing 
policy  definition  of  "Subcontinent  Asian 
Americans"  to  include  individuals  witii 
origins  in  countries  which  has  not 
previously  been  tacluded.  SBA 
specifically  requested  comments  on  the 
proposed  definitional  charges. 

SBA  received  approximately  ten 
comments  on  the  proposed  changes  to 
this  section.  Of  these,  approximately 
seven  commented  that  the  proposed 
changes  should  not  be  adopted  because 


the  8BA  had  failed  to  provide  any 
jostificatiaD  lor  thfB  diaiOgBS.  and 
Mcauae  adiUng  additional  groups  would 
Mtve  to  diluta  die  prdoraiB.  Thraa 
oommenten  coBCunea  wifli  the 
broadeniiv  of  tfie  defiidtioni,  and  ose  of 
these  alao  provided  a  detailed 
explanation  of  the  geographical 
boundariee  of  die  Sd)Continent  Asian 
and  Asian  Pacific  areas.  This 
cominanter  noted  that  SBA  had  omitted 
from  its  deiSnitlon  of  "Asian  Pacific 
Ameftoan,"  individuals  witfi  origins 
from  Hong  Kong,  and  Macao:  and  from 
its  delhiitien  of  "Subcontinent  Asian 
Americans,"  incfividoals  from  SikUm 
and  the  Maldives  blends.  SBA  has 
adopted  the  additional  locations 
sonested  with  the  exception  fb  SOddm. 
SuSim  has  not  been  indoded  since  it  is 
a  state  witUn  bufia.  and  faidivtdnals 
wMh  otMbs  from  India  are  dready 
faichidBd  aawog  ftoee  pfeeumed  to  be 
soddy  disedvantaged.  In  addition,  ^BA 
has  also  noted  that  it  Inadvetleutly 
omitted  P^  Kbibati.  Tavahi.  Nanra. 
Indenseia  and  Toaga  from  tts  Betfa^gi^of 
coeBtriee  wiioee  people  ate  regafoeo  as 
Asian  Pacific  AnMnceB. 

SBA  has  ooBcieded  that  sfeace  jK  wee 
die  egency  that  had  previovsly  defined 
dm  two  graepe,  eMiar  In  fegaiatioBS  or 
policy  docuBBSOta,  H  Is  appnmclate  diet 
dieee  defialttoB»be  amnidad  to  tadode 
odier  oountilee  of  oridn  whoee  people 
share  siiriUv  oalbM.  heritage  aad 
physical  cksradariattos  wtth  people 
£«■  Iheee  oevMes  dmt  wan 
previously  iMiaded.  The  flasl  ndee  will 
dierefore  adopt  dw  deBBttions  of  "Asian 
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Asian  American"  as  prapoeed  wldi  die 


locations. 

One  coiMentsmoled  diat  SBA  had 
faaed  to  deariy  iidkato  that  tribal 
SDdtke  ere  rsfMded  as  sodatty 
disadvantated.  The  final  iinalatiniii 
have  also  been  amanded  to  railed  that 

conuBanL 

In  1 124.106  SBA  propooed  to  eetid)lish 
criteria  for  deteimiaing  eoooomic 
disadvantage  for  purposes  of  8(a) 
program  entry  and  for  participatiOB  in 
other  programs  which  require  SBA  to 
determine  sodal  and  economic 
disadvantage  as  a  condition  of 
elidbiUty. 

SBA  received  many  comments  on  this 
fmt^i^.  A  number  of  the  commenters 
recommended  diat  objective  criteria  be 
established  for  measuring  ecooomic 
disadvantage.  In  addition,  some 
commenters  recommended  that  separate 
criteria  be  established  for  a(a)  program 
entry,  continuing  8(a)  propam 
parttdpation  and  participation  hi  odier 
Federal  programs  wtd^  require  SBA  to 
detemine  sodal  and 


disadvantage  as  a  condition  pf  program 
eligibility.  Coaunenti  on  both  this 
section  and  1 124.6  indicated  that  it 
would  be  unfair  to  enforce  dvil  and 
criminal  penalties  tar 
misrepresentatioos  ff  economic 
disadvantage  wUhoet  cleariy  defining 
die  criteria  for  determining  such 
disadvantage. 

In  response  to  these  comments,  EBA. 
has  sigidficantly  revised  1 124.106. 
Section  124.10e(a)  now  provides  that  an 
individual  with  a  nd  worth  of  less  Uian 
$250,000  win  be  regarded  as 
economically  disadf  antaged  for 
purposes  of  8(a)  program  entry.  Section 
102.10^]  now  provides  diat  an 
individud  with  a  net  worth  of  less  than 
STSaOOOwillbe  regvded  as 
economically  disadvantaged  for 
purposes  of  partidpation  in  programs, 
other  than  8(a),  wUch  require  SBA  to 
determine  sodal  and  economic 
disadvantage  as  a  oondition  of 
eligibility. 

After  discttssioni  wldi  die 
Con^essiond  Small  Business 
Comsrittees,  die  IZIOJOOO  direshold 
figure  was  selected  as  an  appropriate 
ceffing  for  determtedoBS  of  ecoRoraic 
disadvantage  for  peipeees  of  8(a) 
program  entry.  Ths$7S0,000  ttoeriiold 
for  deteimining  economic  disadvantage 
for  purposes  oipeittdpadoB  in  other 
Federd  programs  was  selected  to 
provide  for  a  ooDOtm's  business 
devetopment  in  b«th  cases,  die 
indivkled's  net  worth  wUl  be  oonqratad 
exduding  die  eqotty  in  Us  or  ter 
persond  resideaco  and  his  or  her 
ownenhip  Interest  in  the  applicant  or 
Partk^ant  bodneis  conoem.  SBA  has 
dao  amended  1 1M.111  to  provide 
direshold  figures  for  determining 
caidmi*!^e  eujBWtr  ^f«lv«ntage  for 
8(a)  Program  Pattidpants. 

^A  received  a  number  of  oonunents 
objecting  to  the  proposed  requirmnent 
that  dw  net  wordi  of  u  individud 
^ifhmtwg  <>CT)nn"»«^  disadvantage  indude 
die  assets  end  liabilities  of  die 
individud  and  his  or  her  spouse,  if 
married.  In  response  to  diese  comments, 
SBA  has  amended  die  section  to  indude 
new  paragraphs  (aK2HiMA)(l)  and 

(a)(2HiXAX^. 

The  dted  parayapha  now  provide 
diat,  for  purposes  of  pro-am  entry  ody. 
SBA  will  require  separate  financid 
statements  from  an  individud  daimiog 
disadvantaged  status  and  from  his  or 
her  spouse,  if  any.  However,  die 
finqnrial  conditian  of  the  spouse  will 
not  be  considered  except  to  Uie  extent 
thut  a  non-applicant  spouse  has 
recdved  assets  from  the  applicant 
spouse  within  two  years  of  the  date  of 
program  applicatton.  Any  assete 
transferred  within  two  years  wrill  be 


presumed  to  be  die  pK«erty  of  die 
api^cant  apouae  for  puqwsa  of 
determining  diat  iodividiid's  persond 
net  worth  udess  the  couple  is  subject  to 
a  legal  separation.  In  addidon.  SBA  will 
net  require  finandd  stateaMots  frtim  the 
non-applicant  qiouse  if  the  couple  is 
subjed  to  a  legd  separation.  SBA  has 
also  amended  diis  section  to  indicate 
the  spedd  requirements  governing  the 
disdosure  of  assete  and  Itebilities  in 
community  property  states. 

These  provisions  are  not  applicaUe  to 
concerns  where  bodi  a|wuses  ere 
individuals  upon  whom  eligibility  is 
based.  In  diose  cases.  ABA  will  conmder 
die  net  wordi  of  each  spouse 
individually  for  purposes  of  both 
program  oifry  and  for  oontinued 
partidpation  fai  the  8(a)  propam. 

SBA  has  alw  amenctod  paragraph 
(a)(2XU)  to  simplify  diebuainees 
finandd  ooodidon  criterion.  SBA  will 
oontimM^  to  evduate  a  ooooern's 
finandd  conditioa  baaed  OB  a 
conqiarison  of  ite  condition  to  other 
concerns  in  die  same  iB^istiy.  However, 
SBA  has  amended  d»  list  of  factors 
which  it  wdl  generally  oiMidder  in 
determidiv  a  conoemls  finandd 
condition  to  add  "working  capital,"  and 
to  delete  "retom  on  asaets."  "return  on 
sales,"  "ratio  of  cunent  aaeete  to  cmrait 
liability  (current  ratio)*"  "ratio  of  die 
concern's  sdee  to  die  (ompensatioB  of 
ite  officers."  "ratio  of  the  ooaoem's  sales 
to  its  working  capital"  and  "ratio  of  die 
concern's  debt  to  ite  net  worth." 

Finally.  SBA  has  amended  paragraph 
(aM2Mi}(C)  to  reflect  dtot  SBA.  will  ody 
evduate  the  personal  economic 
disadvantage  of  en  Alaska  Native  who 
is  claiming  disadvantaged  status  for  die 
purpose  of  qualifying  an  individually 
owned  concern.  In  accordance  with  the 
provisions  of  die  AlaAa  Native  Claims 
Settlement  Act  as  amended,  concerns 
which  are  ma|orify  owned  by  Alaska 
Native  Corporations  are  alw 
determined  to  be  controlled  by 
disadvantaged  Alaska  Natives. 
Therefore.  SBA  will  not  examine  die 
economic  disadvantage  of  an  individud 
manager,  officer  or  d^tor  of  such  a 
concern. 

Section  124.107  sets  forth  criteria  for 
determining  whether  an  applicant 
concern  has  potentid  for  success  in  the 
8(a]  program.  SBA  has  amended 
S  124.107  to  incorporate  existing  pragam 
policy  regarding  determinations  of 
potential  for  success,  and  has  induded 
an  absdute  requirement  that  an 
applicant  concern  demonstrate  that  U 
has  been  in  business  for  two  years  prior 
to  die  date  of  ite  a(a)'prQ9am 
appUcatioa.  In  addidon.  SBA  has 
provided  language  to  hnplemantr 
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70}(11)  of  die  Small  Bushiess  Act,  as 
amended  by  Public  Uw  100-656,  which 
audiorized  SBA  to  deny  program 
admtesion  on  die  bads  of  lack  of 
contract  support  ody  if  die  Government 
does  not  procure  die  types  of  producte 
or  if  die  purchase  of  such  producte  or 
services  is  not  in  sufficient  quantities  to 
support  die  applicant  concern's  8(a) 
program  business  development 

A  number  of  commente  objected  to 
die  "two  year  role,"  and  a  few  found  die 
exemptions  to  die  nile  to  be  too  narrow. 
Anodier  commenter  noted  diet  die 
former  8(a)  Pw^ram  rdes  permitted  too 
many  exceptions  to  8(a)  program 
eligibility  requirements,  and 
recommended  that  die  requiremente  of 
me  program  be  less  discretionary.  It  is 
SBA's  condusion  diat  die  business 
development  goals  of  die  program 
necessitate  a  determination  of 
reasonable  potentid  for  success  as  one 
criterion  of  8(a)  program  eligibility. 
SBA's  experience  has  led  it  to  conclude 
diat  a  concern's  potentid  for  success 
can  generdly  be  assumed  if  die  concern 
has  been  in  business  for  two  years,  has 
a  demonstrated  track  record  and  is 
finandally  sound.  Therefore,  SBA  has 
deleted  die  provisions  permitting 
exceptions  to  die  two  year  in  business 
requirement  This  change  is  further 
supported  by  die  fact  diat  a  concern's 
Pro-am  Term  now  begins  on  die  date  of 
its  Program  certification  radier  dian  on 
die  date  of  award  of  die  concern's  first 
8(a)  contract  Therefore,  firms  which 
have  been  in  business  for  at  at  least  two 
years  wUl  have  maximum  opportunify 
for  business  development 
_SBA  has  also  deleted  paragraph  (d) 
from  diis  section.  Proposed  paragraph 
(d)  wodd  have  permitted  SBA  to  decline 
to  process  applications  if  die  agency 
lacked  die  resources  in  a  particdar 
district  or  region  to  serve  die  8(a) 
concern.  While  diis  wodd  have  ody 
been  invoked  in  extraordinary 
circumstances,  SBA  has  dedded,  diat 
shodd  die  need  arise,  it  will  rely  on  die 
increase  in,  or  realignment  of,  Agency 
resources  to  correct  for  any  lack  of 
resources  in  a  particdar  district  or 
regional  office  radier  dian  suspend 
processing  of  applications. 

Section  124.108  sets  forth  additiond 
8(a)  program  eligibility  requiremente. 
IJaragraph  (c)  of  diis  section  implemente 
the  provisions  of  section  7(j)(ii)  of  die 
Small  Business  Act  as  amended  by 
Public  Law  100-656.  by  permitting  an 
individud  or  a  business  concern  to  use 
his/her  or  ite  eligibilify  ody  one  time  to 
qualify  a  concern  for  8(a)  program 
partidpation.  An  individud  or  concern 
is  deemed  to  have  used  his/her  or  ite 
eligibility  effective  upon  die  date  of  die 


coiwem's  af^irevd  for  program 
partidpation.  hi  dds  find  rale  SBA  has 
darified  diis  restricticm  does  not  appfy 
to  concerns  owned  by  bdian  tribes  or 
Alaska  Native  Corporations.  The 
provisions  relating  to  such  concerns  and 
their  managers  are  set  fordi  in  { 124.112. 
This  separate  rule  for  fribdly-owned 
concerns  conforms  to  section  8(a)(4)(B) 
of  die  SmaU  Budness  Act  (15  UAC 
636(a)(4)(B))  which  requires  diet  such 
managers  be  members  of  die  tribe,  but 
does  not  require  diet  diey  be  sodally 
and  economically  disadvantaged. 
Similarly,  die  rale  regarding  concerns 
owned  by  Alsaka  Native  Corporations 
(ANCs)  conforms  to  die  Alaska  Native 
Claims  Setdement  Act  es  amended 
That  Act  mandates  that  for  purposes  of 
partidpation  in  federal  programs,  a 
concern  which  te  me  jorify  owned  by  an 
ANC  shall  be  deemed  and  controlled  by 
the  ANC. 

In  addition,  SBA  received  a  comment 
relating  to  this  paragraph  which 
objected  to  die  imposition  of  a  limitation 
on  reapplication  of  a  disadvantaged 
individual  who  had  previously  used  his 
or  her  eligibilify  to  qualify  an  8(a) 
Partidpant  The  commenter  stated  diet 
very  good  reasons  may  exist  for  an 
hidividud  to  leave  partidpant  concern, 
for  example,  to  assume  an  appointed 
position.  SBA  has  made  no  change  to 
the  rale  as  a  resdt  of  diis  comment 
because  the  limitation  is  statutorily 
mandated. 

Section  124.109  describes  types  of 
businesses  which  are  ineligible  for  die 
8(a)  program.  SBA  received  a  comment 
opposing  paragraph  (a)  which  makes 
packagers  ineligible  for  8(a)  program 
partidpation.  The  commenter  expressed 
that  a  packager  wodd  normally  have 
more  invested  in  ite  business  dian  a 
deder,  which  is  permitted  8(b) 
participation.  Therefore,  a  packager 
shodd  also  be  eligible.  SBA  considered 
diis  comment  but  has  not  dtered  die 
regdation  because  packagers  do  not 
meet  Wdsh-Healey  standards  and  are 
dierefore  ineligible  to  receive  Federal 
contracto.  Since  the  firms  cannot  receive 
Federal  contracts,  they  have  no 
prospects  for  business  development 
dirough  die  8(a)  program. 

SBA  dso  received  a  few  comments 
opposing  paragraph  (b)  of  { 124.109 
which  makes  franchises  ineligible  for 
8(a)  program  partidpation.  The 
ojmmenters  expressed  die  view  diat  all 
businesses  are  subject  to  some  degree  of 
contivl  by  extemd  forces  and  diet 
franchise  agreemente  are  not  predicated 
on  abusive  control.  SBA  considered  thte 
coimnent  but  has  dedded  to  retain  die 
nohibiticm  because  of  concern  that  the 
frandiisor-franchisee  arrangement  by 


ite  nature,  gives  dw  franchisor  mon 
control  over  the  managenant  dafiy 
business  qperatkms  and  bosfoess 
development  of  dw  firanchlsee  rt««q  la 
approinlate  hi  light  of  dw  bodnesa 
development  gods  of  dw  8(a)  pro-am 
and  the  statatwy  requirement  of  control 
by  disadvantaged  Individuals. 

Section  124.100(c)  piohiblte  ^  8(a) 
applicant  or  Program  Parth^wnt  from 
esteblishhig  ite  disadvantaged  stetus  by 
virtue  of  ownership  by  ■iy?thw 
disadvantaged  ooncera  One  commenter 
questioned  whether  diis  restriction 
appUes  to  DoD's  Smdl  Disadvantaged 
Business  (SDB)  program  or  SBA's  8(d) 
Subcontracting  program.  Because  the 
provision  is  rooted  hi  dw  SbuII  Bushwas 
Act  requirement  of  51  percent  owneiahip 
by  dissdvantaged  hidividuds,  and  bodi 
die  SDB  program  and  8(d)  program  use 
die  8(a)  program  defidtions  of  sodd 
and  economic  disadvantage,  diis 
requirement  applies  also  to  dw  SEffl 
program  and  the  8(d)  program.  The 
regdation  has  been  amended 
Bccordingly.  In  contrast  to  some  odier 
ownerehip  reqdremente  set  fordi  hi 
1 124.103,  becasue  this  requirement  te 
required  by  stetute,  SBA  has  provided 
no  exceptions. 

Section  124.110  reflecte  die  Program 
Term  mandated  by  section  7(j)  of  dw 
Small  Bushiess  Act  as  amended  by 
PubUc  Law  100-4S6.  SBA  received  some 
commente  which  supported  die  fixed 
nine  year  term  and  one  which  opposed 
it  Since  the  term  is  set  by  stetute,  SBA 
has  no  audiorify  to  change  it  hi  diese 
regdations. 

SBA  proposed  to  add  to  the 
regdations  a  new  S  124.111  to 
hnplement  section  8(a)  of  dw  Small 
Business  Act  as  amended  by  Public 
Law  100-656,  which  reqdres  each 
Program  Participant  to  make  certain 
annud  submisdons  to  SBA.  The  statate 
also  requires  SBA  to  examhie  each 
Partidpant  on  die  basis  of  these  annud 
submissions,  or  on  information  received 
from  other  sources,  to  determine 
whether  the  Participant  and  ite 
disadvantaged  ownen  conthiue  to  meet 
all  8(a)  program  eligibilify  standards, 
hiduding  die  standards  esteblished  for 
determining  economic  disadvantage. 

SBA  received  many  commente 
pertdning  to  i  124.111.  Most 
commenters  objected  to  the  vagueness 
of  the  staidards  for  continued  program 
eligibility  and  urged  SBA  to  make  diem 
more  specific  In  the  commenters'  view, 
it  wodd  be  unfair  to  require  an 
bidividud  to  certify  to  his  or  her 
economic  disadvantage  without  defidng 
deariy  die  term.  It  would  be  particdarfy 
unfair  hi  Ught  of  dw  penddes  to  be 
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imposed  for  falM  ninwentotioo  aa  aet 
|forthiB|12ia 

In  mponfe  to  flieae  commenti.  SBA 
hat  addad  two  new  OtMhokl  penonal 
net  woDi  figuKS  for  detannining 
contiiniiin  aconomic  diaadvantage  for 
indhridoA  dalming  dlsadvantagied 
gtatot  for  8(a)  program  partidpation.  For 
firmi  in  the  devdopmental  stage  (years 
1-4)  of  propvBi  paitltipationt  an 
indhrldaal  vidiose  poaoaal  net  worth 
exceeds  $8BQj00O  wfll  not  be  considered 
economically^  dbadrantaged.  For  uims 
in  the  tiamtloBBi  atafe  (yean  9^  off 
program  parttotoathm.  an  todividnal 
wheaa  psnoBH  net  wortfi  exceeds 
$780tfN  wil  nat  be  ooosldered 
ecoBoarioaly  dtoadwtagsd.  To  aRofw 
JBT  tfm  PMUdpanTa  basiness 

three 


fcri 

eligibility.; 

teiadiBL 
jof|UUa8(a)(2). 
tobtectadloSBAra^ 

oon^taed  sligibUity  tot  8(a)  tana 
PutiGipatiaaaoth  OB  an  annaal  baais 
oiiJ  wtansm  It  larntirss  Infnrninir- 
from  any  aoiine  &at  eaases  SBA  to 
believe  ^  ftagBaai  Pvtkipanl  is  no 
lonaer  aootMaaioally  disadvantaged  or 
no  father  meats  any  of  tha  other 
eligib^  crileiia  for  8(a)  inogtam 
partldpatioii.  These  oommentsrs 
recommended  fliat  SBA  conduct  reviews 
of  continued  eligiUlity  only  once 
annually,  and  tnst  the  fimfings  of  such 
reviews  be  uindusive  evidence  of 
eligiblMty  far  ttie  next  year.  Hie  Small 
Business  Act,  as  amended  by  FnbBc 
Law  108-8BB.  states  that  SBA  "shall 
condacA  an  evalvation  of  a  Program 
Paitldpaiirs  eligMity  for  continned 
partiiJpatioB  ki  ve  Piogiam  whenever  it 
reoetved  specific  andcreQlne 
iaiBrmBltoe  aUa^ng  that  each  Program 
PartidpaaAao  leager  meets  the 
requirements  of  Propam  eHgibyity.'' 
Becaasa  af  tUs  maMlalei  SBA  has  not 
adoptod  <t»  SBMSstnd  change. 

la  I tMUXL  SBA.  prapessd  to  adAess 
8(a)  pnpsai  aM^bttty  ssqataMnte  for 
concerns  owedby  bidiea  liibaa, 
including  Alaska  Native  Carpor^ima 
(ANCs).  SBA  leoeived  a  OBBiber  of 
lontMs 


Tribea 

In  response  to 

made 

amaadsd  to  nieol  da 
acGotdodtoANCsby 


SBA  has 
I1M112. 


tbaAkelmMatlva 


_  a 

Claims  SettleaieDt  Act.  as  aoiended.  In 
accordaace  with  that  s|atate.  ANCs  are 
not  reqaired  to  provida  the 
docameatation  required  of  other 
tribally-owned  ealitiaa  by  paragrafihs 
(b)(3)  (i)  and  (ii).  Neither  are  ANCs 
Sttb|ect  to  the  provistoas  of  paragraph 

(c)(1). 

SBA  received  severtl  coaiments 
suggestiag  Aat  the  Agency  presume 
economic  disadvantay  for  tribally 
owned  coocems.  SBA  could  not  adopt 
these  comments  because  the  Small 
Business  Act.  as  ameodad  by  Public 
Law  99-272.  expressly  requires  SBA  to 
examine  the  gTiono'"'<»  disadvantage  of  a 
tribal  o«vner  of  an  8(a)  applicant 
concern.  In  the  propoaed  regulations, 
SBA  did  provide  that  once  a  tribe  has 
established  its  economic  disadvantage 
for  purposes  of  qualifying  a  ooncem  for 
B(a)  program  participetioa,  it  would  not 
need  to  reestablish  stch  status  to 
qualify  other  concerns,  unless 
specifically  asked  to  do  so.  SBA  has 
retained  tUs  provision  in  Its  final 
regnlati(His. 

SBA  has  deleted  paragraph  (bX2Kviil] 
of  this  sectton  since  itrectors,  managers, 
and  officers  of  trlbaDy-owned  oracenis. 
indoding  those  owned  by  ANCs  an  not 
required  to  establish  Individual 
economic  disadvantsBe.  (See  {124.112 
(c)and(d).) 

SBA  who  received  several  comments 
on  paragraph  (cNl)  vAidi  requires  tfiat 
a  tribally '^jwned  concern  be  a  legal 
business  entity  organized  for  profit  and 
susceptible  to  suit  In  response  to  these 
commeRts,  SBA  has  emended  this 
par^ra;^  to  more  dearly  faidicate  Aat 
SBA's  raqoirement  iafbat  flie  Artides  of 
Incoiporatkm  of  a  trt>dly-owned 
ooacem  oontoin  laiqcnge  diet  expressly 
waives  sovereipi  invmnity,  or  allows 
suit  only  far  those  matters  related  to 
SBA's  proyasss,  incliidiag.  but  not 
limited  to  8(a)  piuffem  participation. 
SBA  direct  or  guaiaaty  loans,  advance 
payments  and  cuntiact  performance. 

Sectton  124.112(c)(3)  has  been 
amended  to  correct  a  typographical 
error.  The  coirectod  language  now 
reads:  "For  oorporato  entities,  a  tribe 
must  own  at  least  51  percent  of  the 
voting  stock  *  *  '"TUs  provision 
mirrors  the  intent  of  Coopess  that 
disadwutagedooooems  be  Sl«  owned 
by  diandvantaged  indtvidnals  or  tribea, 
or  far  tboee  owned  by  Alaska  Native 
Corporationa.  ms^oiity  owned  by  the 
ANCPtortheseheefadMihastiaUve 
eeae.  SBA  hes  totenwetod  "ssatority" 
ownership  to  mean  61*. 

SBA  inodved  aensral  aemmento 
rsgardJBgltopwpefedwqaireaMistttiat 

ofBoer  or  diwctor  «f  a  ttibally  owned 
concern  use  his  arber  personal  stotos  a 


disadvantaged  in  order  to  tjoalify  the 
concern  far  ftogram  Partidpatian.  In 
response  to  thwe  oomsaenls  SBA  re- 
examined both  the  Small  Business  Act 
as  amended  by  Pd>Uc  Law  99-272,  and 
the  Aladca  Native  Claims  Bettleaient 
Act,  as  aasended.  SBA  has  conduded 
that  tiw  statatory  requirements  of 
disadvantaged  manaymwirt  and  control 
are  met  for  a  trtt>aUy-ownad  conoem  if 
such  concern  is  contrdled  by  one  or 
more  members  of  an  eoonomtoally 
disadvantaged  bidian  Tribe.  SBA  has 
also  conduded  that  dK  dieadvantaged 
management  and  control  fequirements 
are  met  for  concerns  owned  by  Aladca 
Native  Corporations  if  the  majority  of 
such  oonoera  is  owned  by  an  ANC. 
Therefore,  for  boUi  tribaUy-owned  and 
ANC-owned  concerns,  the  todividual 
managers,  directors  and  officers  are  not 
required  to  estoblish  todiVidHal  social 
and  economic  disadvantage  in  order  to 
qualify  toe  conceins  for  B(a)  Program 
Participation.  They  are  net  tliei  afore, 
preduded  from  subseqnently  qaatifying 
an  individuaMy  owned  otooetn  far  8(a) 
Program  Partidpatiaa.  Seettons 
124.112(cN4)(i)  and  124.112(d)  have  been 
amended  to  refled  these  changes. 

One  uummenter  suggested  toat  SBA 
allow  tfftally-owned  coocems  to  be 
managed  by  Individuals  who  are  not 
members  of  the  tifte  ndildi  owns  the 
8(a)  applicant  or  partidpant  concern. 
Other  oonmienters  have  reccnnnended 
that  SBA  aUow  management  of  a 
tribally-owned  concem  to  cone  firan  a 
mix  of  tribd  OKmbeis,  Indians  who  are 
members  of  other  tribes,  and  non- 
Indians.  SBA  has  not  adapted  these 
comments  beceuee  they  are  contrary  to 
SBA's  interpretotion  of  the  reqairemeats 
oi  die  Small  Business  Act  as  amended 
by  PublK  Law  99-272,  wibch  reqones 
that  tribally  owned  oonoems,  except 
those  owned  by  ANCs,  be  managed  by 
membera  of  the  econondcafly 
disadvantsced  Indian  Itibe  which  owns 
the  company. 

Several  comments  indicatBd  that 
ANC's  shouU  not  be  repaired  to  foim 
separate  corporate  entiliea.  SBA  has 
considered  these  commtntH,  bat  has  not 
adopted  diem.  It  is  SBA's  condnsian 
that  ihe  administrative  requirements  of 
8(a)  program  partidpathm  require  that 
each  ANC-owned  concern  be  a  separate 
entity. 

SBA  did  not  adopt  easamente 
indicating  dmt  the  Agency  dKNdd  not 
require  a  tribaUy-owned  Parildpant  to 
reoaive  piiar  approval  fa  order  to 
indade  IMbal  Geundl  aieaibers  on  its 

Boardi 


that  it 


tobe 


efany 
die  tribe  and 
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the  coDoefn(s)  whkh  tt  owns.  However. 
it  is  not  antidpated  that  SBA  will 
generally  refose  to  allow  Tribal  CoencH 
members  to  serve  as  diredom  of 
tribaUy-owned  8(a)  ooncems,  unless 
such  d4Ml  roles  will  oBuse  findings  at 
affiliation  due  to  ooaiBroo  managrmrnt. 
or  wiU  otherwiae  detrad  from  die 
business  development  goals  of  the  8(a) 
program. 

Conunents  were  also  received  on 
S  124.112(c)(2)  (ii)  aad  (iii)  which 
proposed  that  except  for  joint  ventares 
expressly  authoriaed  by  the  SouU 
Business  Act  as  aaieaded  by  Public 
Law  100-856,  a  tribally-owned  Program 
Participant  must  qualify  as  a  «ni^lj 
business  pursuant  to  1 121.4(g)(2)  of  this 
Title  for  each  individual  8(a)  contrad 
award  U  was  suggested  daat  SBA 
amend  this  section  toaUow  8(a) 
program  eligibllify  for  a  joint  ventore  of 
which  a  tribaUy-owned  concern  is  a 
partner. 

SBA  has  not  adopted  this 
reoommendatlQn.  Tlie  Small  Business 
Act  as  amended  by  Public  Law  100-666. 
provided  for  only  two  exemptions  to 
SBA's  size  requkonents  specifically  for 
award  of  section  8(a)  contracts  to 
tribally-owned  concerns.  Nothing  in 
either  the  Ad  or  die  Conference  Report 
allows  SBA  to  exempt  from  its  size 
regulations  joint  ventures  of  which  a 
tribally-owned  concern  is  a  party  for 
purposes  of  program  entry. 

In  new  1 124.113.  SBA  proposed  to 
implement  section  8(a)(lS)  of  the  Small 
Business  Act,  as  amended  by  Public 
Law  100-656.  b  this  section,  SBA 
proposed  that  concerns  owned  by 
disadvantaged  Native  Hawaiian 
Organizations  would  be  eli^ble  for 
participation  in  the  e(a)  program  and 
other  Federal  programs  whidi  require 
SBA  to  determine  social  and  economic 
disadvantage  as  a  condition  of 
eligibility.  No  comments  were  received 
on  this  section.  However.  SBA  has 
amended  1 124.113  to  comport  with  the 
language  of  tiie  statute  by  adding  the 
words  "economicany  disadvantaged"  to 
provide  that  concerns  owned  by 
economically  disadvantaged  Native 
Hawaiian  Organizations  are  eligible  for 
partidpation  in  the  8(a)  program  and 
other  cited  prapams. 

In  S  124.801,  SBA  proposed  to  provide 
general  information  regarding  Ute 
processing  of  8(a)  applications. 
Paragraph  (a)  of  this  section  provided 
authority  to  dN  AA/MSBftGOD  to 
decline  to  praeees  an  8(a)  application  if 
SBA  lacked  apprapriat 
serve  an  addittanal  I¥l^-_ 
Ahhough  SBA  lacdved  no  ( 
Uiis  aedian,  H  did  receive  a  anther  of 
commarts  en  i  XMJIV(d}  which 
contaiaad  a  aiadiar  pHnrWoo.  fa 


9S^ 


iSBAI 


response  to  daiae  i 

deleted  paragraph  (a)  fa  ito  i 

has  deletod  te  paragnph  d ^ 

for  paragraph  (b)  af  this  aedkm. 

To  conform  with  chaages  whioh  have 
been  mads  to  f  124.107(a)  nd 
9 124.107(b)  of  this  part  tegardk* 
determinations  of  potential  for  saocees, 
SBA  has  amended  propoaed  par^raph 
(b)  of  this  section  to  state  diat  it  is  the 
Agency's  policy  that  any  oonoera  or 
individual  on  behalf  of  soch  concern  has 
the  right  to  apply  for  8(a)  program 
participation  whether  or  not  there  is  an 
appearance  of  eUgibilify.  It  should  be 
noted,  however,  that  oonoems  «viiich 
have  not  been  in  basiness  of  two  b^ 
years  ua  defined  by  SBA  %vill  not  be 
approved  for  Bl»]  program  particqiatioa. 

Proposed  1 124.202  provided 
information  regarding  die  place  of  tfing 
an  a(a)  applicatton.  SBA  received  no 
comments  on  this  section.  However,  to 
accommodate  rh^i^gf  which  have  been 
made  in  SBA's  oiganizattonal  structure, 
the  section  has  hee*  amended  to 
indicate  die  applications  for  8(a] 
program  participation  will  be  filed  in  the 
field  ofEice  seniag  die  teiritoiy  where 
the  concern's  (uii^pal  place  of  business 
is  located.  These  offices,  generally 
distrid  offices,  except  in  SBA's  Boston 
region,  will  also  provide  potential 
applicants  with  information  rt^ardii^ 
the  program  and  widi  the  required 
application  forms.  The  section  also 
states  that  applications  for  Program 
Participation  will  be  processed  by  the 
appropriate  regional  office  of  the 
Di\l8ion  of  Program  Certification  and 
Eligibility. 

Section  124.203  states  that  concems 
approved  for  Program  Participation  will 
be  serviced  in  die  field  office  serving  die 
territory  in  which  the  concern's  prindpal 
place  of  business  is  located.  No 
comments  were  recdved  in  this  section, 
and  no  changes  have  been  made  to  it. 

In  S  124.204,  SBA  proposed  to  provide 
information  regarding  the  use  of 
representatives  in  connection  with  die 
8(8)  program  application  process.  No 
comments  were  received  on  this  section. 
However,  SBA  has  amended  i  124.204  to 
more  cleaify  indicate  Aat  applicant 
representatives  are  subjed  to  die 
prohibitions  against  contingency  fees  set 
forth  in  1 124.7  of  diis  part. 

ftopoeed  1 124.205  provided  general 
information  regardieg  the  forms  and 
attachments  reqdred  for  nraldng 
appUcation  to  the  8(a)  program.  No 
comnwnte  were  received  on  this  section, 
and  no  changes  have  been  made  to  it 

Sections  124.206  throa^  184.211 
impleawBt  aecttea  Kaim  af  the  SmU 
Business  Act  aaanwaded  by  sedton 
409  of  the  RefeiBi  Ad.  Hmoc  aedions 
describe  die  ri^te  of  aa  eppHcent 


conoeraorFrapanndidpaattoi 

further  Agsncy  revtow  ef  eettrin  initial 
Agency  dadsfads.  The  agency  revtew 
mny  imiails  sii  ediafafaliaUse  appeal  to 
an  A  dadalBli  sllve  Law  fadgs.  The 
Reform  Act  aidfanlHsaa^ipeel  of  aa 
initial  Agency  decision  if  sm^  dedstoa 
relates  to  progrem  gradaatioa,  program 
tenaination,  a  denial  of  a  reqned  far  a 
waiver  of  die  restriction  against  the  eefa 
of  an  6{a]  concern  pemwnt  to  i  124.317 
or  denial  of  program  adausaion  baaed 
solely  on  one  or  more  of  the  faHowii^ 
eligibility  criteria:  social  disadvanti^B, 
econoaiic  disadvantage,  ownership  or 
controL 

SBA  received  very  lew  oosunento  on 
Uiese  sedtons.  One  oomoienter 
reqaested  diat  SBA  aUow  die 
Participant  180  days  to  respond  to  SBA's 
Notice  of  Intent  to  Grednate  or 
Teminate  (H  124J208  and  124.209).  SBA 
consklered  the  comment  bat  oMde  no 
chaiE^  to  diese  sedions.  whidi,  as 
written,  allow  two  45  day  periods  to 
respond  to  SBA's  Notice  of  Intent  to 
Graduate  or  Teiminate.  Ilie  Small 
Business  Act  requires  SBA  to  provide 
6(a]  program  benefits  only  to  sodi  firms 
whidi  meet  the  continuii^  ptsynm 
eligibility  requirements.  If  a  firm  has  met 
the  objectives  of  its  business  plan  or 
ceases  to  meet  the  continued  program 
eligibility  requirements,  it  should  be 
promptfy  graduated  or  termiaated  from 
die  program.  SBA  believes  diat  Um  45 
day  response  periods  are  adequate  to 
proted  the  rights  of  die  ooncem  while 
also  adhering  to  the  statutoy  wum^ate 
that  8(a)  Partidpants  meet  aL  Program 
eligibility  requirements. 

One  commenter  requested  SBA  to 
clarify  that  a  graduated  8(a)  concern  is 
obligated  to  ccHnplete  previously 
awarded  8(a)  subcontracts,  indudiog 
price  options.  SBA  has  included  a 
reference  to  priced  options  in 
S  124.108(d).  One  commenter  urged  SBA 
not  to  consider  ligitimate  tenyioraiy 
absences  of  the  disadvantaged  owner(s) 
as  grounds  for  tennlnation  of  the 
program.  In  S  124.209,  SBA  is  granted 
discretion  to  terminate  a  concern's 
Program  Partidpation  for  cmy  of  the 
listed  causes.  SBA  is  not  required  to  do 
so.  It  is  unlikely  that  SBA  woidd  base 
program  temmation  on  tenqsorary 
incapadty  of  a  disadvanteged  pifanJpel 
doe  to  iBness  or  accident  Among  other 
reasons,  this  is  mdikely  to  occar 
becaase  die  time  involved  to  teimiuatlng 
a  c(moera  from  the  program  is  likely  to 
exoeea  ine  peiwu  of  lUness.  ^nrsfare, 
SBA  hes  made  no  chenge  to  f  IM  J08. 

Anofiier  reoern  agency  eiso 
commented  en  f  114JB8  end  eaked  that 
"TT'i  nntifj  Thr  i  iinliai  lli^  apis  h  i 
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firocedures  have  been  initiated.  SBA 
does  not  notify  contracting  agencies  of 
proposed  suspensions  or  proposed 
terminations  because  to  do  so  would 
deny  the  8(a)  concern  the  due  process 
ri^ts  which  the  Small  Business  Act 
accords  them. 

One  commenter  recommended  that 
1 124.210  relating  to  the  appeals  process 
permit  the  Agency  to  submit  an  affidavit 
to  explain  documentary  evidence.  This 
would  be  used  to  supplement  the  written 
record.  SBA  has  considered  this 
recommendation,  but  has  not  adopted  it. 
The  Reform  Act  mandated  an  arbitrary 
and  capricious  standard  of  review  for 
8(a)  appeals,  which  in  turn  limits  the 
evidence  reviewed  to  that  in  the  written 
record,  unless  a  showing  is  made  of  bad 
faith  or  improper  behavior  on  the  part  of 
the  initial  decisionmaker. 

One  commenter  suggested  that  SBA 
clarify  1 124.210(h)(3)(ii].  which  states 
that  die  burden  of  proof  remains  with 
the  concern  following  the  concern's 
preliminary  showing  of  the  initial 
decisionmaker's  bad  faith  or  improper 
behavior.  SBA  has  made  no  change  to 
the  regulations,  but  offers  the  following 
explanation  to  clarify  the  intent  of  this 
provision.  Under  normal  circumstances, 
neither  SBA  nor  the  8(a)  concern  may 
Introduce  evidence  beyond  the  written 
record  in  an  8(a]  appeal.  If,  after  the 
concern  makes  a  preliminary  showing  of 
bad  faith  or  improper  behavior  and  the 
Agency  has  had  an  opportunity  to  rebut 
such  showing,  the  Administrative  Law 
Judge  hearing  the  case  will  determine 
wheUier  a  substantial  showing  has  been 
made.  If  so,  the  concern  may  engage  in 
discovery  and  may  introduce  other 
evidence  to  show  that  the  Agency 
arrived  at  the  initial  decision 
improperly.  The  Agency  may  engage  in 
discovery  and  may  introduce  evidence 
to  rebut  such  additional  evidence 
offered  by  the  concern.  However,  the 
burden  of  proof  remains  with  the  B(a) 
concern  to  demonstrate  that  the  decision 
was  made  in  bad  faith  or  as  a  result  of 
improper  behavior  and  was,  therefore, 
arbitrary  and  capricious. 

SBA  received  one  comment  on 
1 124.211  which  addresses  the 
suspension  of  program  assistance  to  8(a) 
Participant  concerns.  The  commenter 
was  not  clear  why  the  decision  whether 
to  permit  a  hearing  relating  to  a 
suspension  may  be  based  on  advice 
from  the  Department  of  Labor  or  the 
Department  of  Justice,  since  a  hearing 
would  not  necessarily  be  prejudicial  to 
the  other  agency's  case.  While  this  is 
true,  it  is  gov-munent  procedure  to  rely 
on  advice  from  those  named 
Departments  so  that  their  cases  are  not 


inadvertenUy  prejudiced  by  an  SBA 
hearing  on  a  suspension. 

SBA  has  revised  §  124.211  to  provide 
that  actions  to  suspend  a  concern's 
program  participation  can  be 
conunenced  at  any  time  after  the 
issuance  of  an  Initial  Letter  of 
Termination.  This  change  has  been 
made  to  continue  SBA's  authority  to 
protect  the  Government's  interest  by 
suspending  a  concern's  Program 
Participation  prior  to  its  termination 
frtjm  the  8(a)  Program. 

Sections  124.301  through  124.320 
address  the  provisfen  of  various  forms 
of  assistance  to  8(a)  Program 
Participants,  such  as  financial,  technical, 
managerial  assistance  and  contract 
support,  to  promote  the  business 
development  of  such  concerns. 
Seltion  124.301  addresses  the 
submission  of  business  plans  and  the 
required  contents  of  such  plans.  Section 
301(a)  sets  forth  general  submission 
requirements.  A  nomber  of  commenters 
expressed  the  view  that  the  30-day  time 
limit  set  forth  in  the  proposed  rule  for 
the  development  and  submission  of  a 
business  plan  was  too  short.  SBA  agrees 
with  this  comment  and  has  amended  the 
rule  to  provide  that  business  plans  must 
be  submitted  to  SBA  promptly  aftet 
certification.  The  new  language 
conforms  to  section  205  of  the  Reform 
Act.  Another  commenter  recommended 
that  a  deadline  be  placed  in  the 
regulations  for  SBA  review  of  the 
business  plan.  SBA  has  carefully 
considered  this  comment  and  has 
decided  not  to  adopt  it  because  of  the 
differences  in  lenftii  and  complexify  of 
the  various  business  plans  requiring 
review.  General  time  limitations  will  be 
placed  in  SBA's  Standard  Operating 
Procedures  (SOP),  however.  In  addition, 
SBA  will  consider  requests  to  perform 
expedited  reviews  of  business  plans 
where  receipt  of  an  8(a)  contract  is 
contingent  upon  approval  of  the 
business  plan. 

SBA  has  also  amended  this  paragraph 
to  provide  that  a  Participant  will  not  be 
eligible  for  program  benefits  until  the 
SBA  approves  its  business  plan.  The 
proposed  regulation  provided  that  the 
Participant  would  not  be  eligible  for  8(a) 
contracts  until  approval  of  its  business 
plan  and  did  not  address  other  program 
benefits.  This  amendment  was  made  in 
response  to  the  comment  that  SBA 
cannot  determine  appropriate  program 
benefits  for  a  Participant  without  an 
approved  busineas  plan. 

Section  301(b)  sets  forth  the 
requirement  that  Standard  Industrial 
Qassification  (SIC)  codes  for  die  nine 
year  Program  'Term  be  set  forth  in  the 
business  plan.  Numerous  commenters 


were  opposed  to  this  requirement 
reasoning  that  it  would  be  too  difficult 
to  project  necessary  SIC  codes  nine 
years  in  advance.  "The  SIC  code 
designation  requirement  is  intended  to 
be  an  estimate  or  projection  of  tiie 
industry  areas  in  which  the  concern 
intends  to  concentrate.  8(a)  concerns  are 
not  expected  to  make  absolute 
determinations  concerning  the  SIC 
codes  under  which  they  will  operate  for 
the  next  nine  years.  In  fact,  spedfic 
provision  is  made  in  §  124.302(c)  for 
amendments  and  additions  to  the  SIC 
codes  set  forth  in  the  business  plan.  In 
addition,  annual  reviews  of  business 
plans  are  intended  to  permit  8(a) 
concerns  to  amend  their  business  plans 
in  accordance  with  the  changing 
structiue  and  needs  of  the  concern.  As 
part  of  the  annual  review  process,  8(a) 
concerns  have  the  opportunify  to  change 
the  SIC  codes  in  their  business  plans. 
The  language  of  this  section  has  been 
modified  to  clarify  SBA's  intent  and  to 
correct  the  misimpression  that  the  SIC 
code  requirement  is  inflexible. 

Section  124.301(c)  sets  forth  die 
required  contents  of  the  business  plan. 
A  few  commenters  objected  to  these 
requirements  as  too  onerous.  These 
requirements  are  mandated  by  section 
205  of  the  Reform  Act  and,  therefore, 
may  not  be  altered. 

Section  124.302  sets  forth  the 
procedures  for  review  and  modification 
of  the  business  plan.  The  majority  of 
comments  on  this  section  focused  on 
paragraph  (c)  which  provides  the 
conditions  under  which  SBA  will  permit 
an  8(a)  concern  to  change  the  SIC  codes 
in  its  business  plan  or  to  add  new  SIC 
codes.  Most  concerns  expressed  the 
view  that  SBA  would  apply  this  section 
strictiy  to  preclude  concerns  from 
expanding  their  businesses  and 
venturing  into  new  areas.  This  is  not 
SBA's  intent  If  a  concern  is  able  to 
demonstrate  that  it  is  able  to  perform 
under  a  new  or  different  SIC  code,  that 
the  new  SIC  code  represents  a  logical 
business  progressioa  and  other 
applicable  criteria  (Ijb.,  Walsh-Healey 
Act  non-manufacturer  rule  *  *  *  )  are 
met  the  concern  will  be  permitted  to 
amend  its  business  plan  to  change  or 
add  a  new  SIC  code.  See  preamble 
concerning  §  124.301(b). 

One  commenter  expressed  concern 
regarding  the  requirement  in  the 
proposed  rule  that  the  requested  SIC 
code  be  related  to  the  primary  SIC  code 
of  the  concern.  The  commenter  felt  this 
requirement  would  be  interpreted  to 
prohibit  concerns  &«m  adcUng  SIC  codes 
in  two-digit  SIC  code  industries  odier 
than  the  two-digit  SIC  code  industry  for 
the  concern's  primary  industry.  This  was 
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not  SBA's  intent  To  avoid  this 
misimpression,  fflA  has  ddeted  diis 
requirement  The  requirement  that  the 
new  SIC  code  represent  a  laical 
business  progression  for  die  firm 
adequately  addresses  SBA's  concern 
that  the  bnsiness  Umit  its  expansion  to 
areas  related  to  its  primary  area  of 
endeavor. 

This  parapvph  has  also  been 
amended  to  delete  die  desi^iation  of  the 
Regional  Administrator  or  his/her 
designee  as  the  deciding  official  on  SIC 
code  requests.  The  final  refudation 
provides  that  SBA  will  approw  9C 
code  changes/additions.  Tht  reason  for 
this  change  is  diat  die  SBA  official 
audKHired  to  approve  these  requests 
will  vary  bxm  region  to  region 
depending  on  how  the  8(a)  program  is 
managed  in  a  particular  region.  In  most 
regions  8(a)  contracting  is  handled  by 
the  district  office,  and  die  appropriate 
District  Director  shall  be  respott^)le  for 
approving  SIC  oode  chaises,  h  diose 
regions  were  8(a)  contret^ng  is  handled 

by  die  regional  (rffioe.  the  appropriate 
ARA/MSBftCOD  shafl  approte  such 
requesU.  FInaUy,  paragraph  (c)  of 

§  124.302  has  been  araended  as  a  reaoh 
of  the  oonmente  to  add  a  requirement 
diat  fflA  make  a  decision  on  a  request 
for  a  SIC  code  diange  widiin  45  days 
from  the  date  die  request  is  received. 
The  time  bmitaUon  is  designed  to 
minimize  delay  in  protieoaing  requeste 
so  as  to  raaximiae  the  bustoess 
developoent  potential  of  8(a)  oonoems. 

Paragraph  (d)  <rf  1 12SJSm  requires  a 
transition  management  plan  to  be 
submitted  in  die  first  year  o(a 
Participant's  partidpatian  to  die 
transitional  stage  of  die  I¥ognm  Tenn. 
A  few  oooBDenters  asked  when  current 
Program  Partkdpants  are  expected  to 
submit  transition  management  plans  if 
diey  are  in  die  transitional  stage  on  die 
effective  date  of  diese  regulations.  Such 
participants  should  eubmit  these  plana 
as  soon  as  possible  after  the  efiiecttva 
date  of  these  regulations. 

Secti<m  303  seta  fbrdi  die  stages  of 
Program  Participatton.  General  Program 
Participation  is  divided  into  two 
stages — a  developmentel  stage  and  a 
b^nsitional  stage.  For  concerns  entering 
the  8(a)  program  after  November  15, 
1988,  the  developmental  stage  is  four 
years  and  die  transitional  stage  is  five 
years.  One  conmenter  asked  for 
clarifioatkm  concerning  the  lengdi  of 
time  in  each  stage  for  concents  already 
in  die  program.  Tlie  regulation  has  been 
amended  to  clarify  the  mediod  of 
calculation  for  these  Program 
Participants.  For  those  conoeius  with 
five  or  fewar  yean  to  die  propam  as  of 
August  15. 1888,  die  program  year  (bey 


are  in  en  August  15. 1980  shall  be 
considered  die  firatyear  iii  die 
ti-ansitional  stage.  1%ese  concerns  are 
subject  to  the  modified  business  activity 
targeto  estabHriied  to  8  124.S12(c)(S). 

For  concerns  widi  more  than  five 
years  remaining  to  the  program  as  of 
August  15, 1989,  die  stages  of  Program 
Participation  shall  be  determined  so  that 
the  Participant  will  have  five  years  to 
the  transitional  stage.  The  remaining 
time  to  die  program  shall  be  considered 
to  be  time  in  the  developmental  stage. 
For  instance,  if  a  concern  had  six  and 
one  half  years  remaining  to  die  program 
as  of  August  15, 1969,  die  concern  would 
have  one  and  one  half  yeara  remaining 
to  the  developmental  stage  and  five 
years  to  the  transitional  stage.  The  Hmg 
in  the  developmental  stage  wfll 
naturally  precede  the  time  to  the 
transitional  stage.  Hiese  concerns  are 
subject  to  the  fdl  business  activify 
tai^ets  set  fordi  to  §  124.312(cX4). 

Section  124J03  also  set  forth  die 
various  forms  of  assistance  availaUe  to 
concerns  to  the  develofuaental  and 
transitional  y^flg^  One  '^""mpntw 
expressed  the  view  diat  teamii^ 
arrangements  should  be  penaitted  at  the 
developmental  as  well  as  transittonal 
stage  of  program  partic^tion.  SBA  is 
unable  to  adopt  this  ooniment  because 
section  301  of  the  Refban  Act  provides 
for  teaming  nrranginmmts  only  Aift^j 

Another  oooimenter  requested 
clarification  conoenini  whether  SBA 
would  be  respooaible  for  provtdii^  the 
training  assistance  available  in  die 
transittonal  stage.  SBA  will  be 
rasponsible  for  airangiDg  for  fwdi 
tivtoing  assistance,  either  diroii^  die 
BOS  or  dmiugh  ito  7(j},  Snail  Business 
Devekipaoent  Center  (SBOC).  or  Serrtoe 
Corps  of  Retired  Execotivei  (SC(»q 
programs,  w  thraogh  refieirals  to  other 
pro-ams. 

Section  124.304  seta  forth  the  statntoiy 
exemptton  from  die  Walsh-Healey  Act 
Ooe  connnenter  suggested  diat  die  final 
rale  clarify  that  diese  exemptions  shall 
appfy  only  to  requiiamenta  received  on 
or  after  the  eflective  date  of  these 
regulations.  SBA  agrees  widi  diis 
comment  and  has  adopted  it  Section 
124.306(f)  of  die  final  rule  concerning 
Miller  Act  exemptions  has  also  been 
amended  to  toclude  this  clarification. 

Section  124.306  seta  forth  the  statototy 
exemption  from  die  requirement  to  the 
Miller  Act  that  payment  and 
performance  Ixnids  be  obtatoed  on 
construction  conti-acts.  SBA  has  made 
four  substantive  amendmento  to  this 
section  based  on  pabik  comment  First 
paragraph  (cH«)  of  die  proposed  rule 
(para^ph  (bX3)  of  die  final  rale] 


required  Program  Participants 
requesting  exemptions  to  demonstrate 
that  they  had  been  denied  bonds  Jbom 
dues  soreties.  one  of  wUch  was 
required  to  be  a  corporate  surety.  Tliere 
were  two  major  comments  pertaining  to 
this  requirement  The  first  requested 
clarification  concerning  how  a  concern 
would  "demcmstrate"  ^CsniaL  The 
second  expressed  die  view  diat 
obtaining  three  denials  was  oveify 
burdensome  for  Program  Partkjpants. 
As  a  result  of  these  comments,  SBA  has 
amended  diis  paragraph  to  provide  t*»at 
a  concern  must  obtain  two  denials  from 
sureties,  one  of  which  must  be  from  a 
corporate  surefy  and  one  of  which  nuMt 
be  bom  an  todividual  surefy,  and  that 
the  concera  is  to  demonstrate  sux^ 
denial  by  sidunitting  written  denials 
from  die  sureties  to  SBA. 

The  second  dbange  made  to  this 
sectioB  as  a  result  of  commeBta 
concerns  1 124306(d).  n^ikdi  provides 
for  the  protactton  of  third  pax^es.  Hm 
commenters  pointed  oat  that  dka  stahtfa 
provides  for  direct  disborseBMBt  of 
contract  procaods  to  saboonlractacs  as 
an  option  for  proteodi^  soppUara,  but 
diat  SBA's  regulations  did  not  oontmht 
diis  option.  SBA  a^iees  widi  ftis 
comment  and  has  added  to  the 
regulation  a  proviaioa  listi^  direct 
disburseaient  as  an  option  procarii^ 
agendas  can  utiliza  to  pratact  a^ipllera. 

The  third  change  to  this  sacitoa  alao  ia 
to  paragraph  (dj(4).  lUs  paragraph 
providea.  aanqg  other  thiags.  that 
suppliers  ssast  be  aotifiad  in  writtogof 
die  odsteBoa  of  a  MiUar  Act  exa^ttoa 
and  that  the  a(a)  concera  anst  obtato 
written  adcoowledgBaient  of  such 
notificatton  frtna  ita  suppBers.  lUs 
paragraph  has  been  amended  to  provide 
that  to  all  instances  SBA  nnst  have  in 
its  poaseaatoa  all  reqnired 
ackaowiedynente  prior  to  die  payment 
of  tovoicaa.  Tie  propoeed  rale  raquirBd 
diat  SBA  should  posaeas  each 
achnoadedpaenls  before  hnrotoes  an 
paid'%herepracticable.'"nieeaBetof    • 
this  change  ia  to  provide  foitfaer 
protectioo  to  supplien  of  materials  and 
labor. 

The  fourdi  substantive  change  is  die 
addition  of  the  requiremento  of 
paragraiA  (dX4)  concerning 
notifications  to  and  acknowledgmenta 
from  supplien  to  the  list  of  requiremento 
whidi  must  be  contained  to  spedal 
contract  clauses. 

SBA  has  also  added  proposed 
paragraph  (cHO)  of  f  124.305  to  1 124.306 
as  para^aph  (b)(3)  because  it  believes 
that  the  requirement  that  a  firm  prove 
that  it  cannot  obtato  a  bond  is  more 
appropriatefy  |daced  to  the  paragraidi 
concerning  conditions  for  obtaining  a 
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waiver  dian  in  the  paragraph  on 
limitations  to  the  waiver. 

Another  commenter  expressed  the 
view  that  there  should  be  a  blanket 
exemption  from  the  Miller  Act  for  all 
B(a)  concerns  involved  in  the 
construction  industry.  SBA  is  unable  to 
adopt  this  comment  because  the  Reform 
Act  provfdes  for  an  exemption  from  the 
Miller  Act  only  when  an  8(a)  concern  is 
unable  to  obtain  a  bond.  Moreover,  the 
purpose  of  the  exemption  is  to  enable 
responsible  8(a)  concerns  to  perform 
contracts  where  they  cannot  persuade  a 
surety  to  provide  them  a  bond.  The 
purpose  is  not  to  enable  the  concern  to 
avoid  paying  for  "high  risk"  bonding  as 
the  comment  suggests. 

One  commenter  suggested  that  bonds 
should  not  be  waivedbelow  the  $1.25 
million  surety  bond  guarantee  ceiling. 
Under  SBA's  Surety  Bond  Guarantee 
program,  SBA  agrees  to  guarantee 
sureties  where  a  surety  company  is 
unwilling  to  provide  a  surety  bond  to  a 
small  business  without  such  guarantee. 
SBA  has  not  adopted  this  comment 
because,  under  certain  circumstances,  a 
surety  may  not  be  willing  to  provide  a 
bond  to  an  8(a)  concern  even  if  SBA 
agrees  to  guarantee  the  bond.  In  such 
case  SBA  may  want  to  provide  an 
exemption  to  the  bonding  requirement  of 
the  KUller  Act  if  it  determines  that  the 
8(a)  concern  is  capable  of  performing 
tiie  requirement. 

A  number  of  other  commenters  were 
opposed  to  SBA's  unwillingness  to 
assume  responsibility  for  payment  of 
subcontractors  when  an  8(a)  contractor 
fails  to  reimburse  them.  Congress  has 
not  appropriated  funds  for  this  purpose 
and,  therefore,  SBA  is  unable  to  assume 
this  responsibility.  Moreover,  the 
Reform  Act  provides  that  SBA  and  the 
procuring  agency  should  take  steps  to 
protect  subcontractors  by  establishing  a 
special  bank  account  or  by  direct 
disbursement  procedures. 

A  few  commenters  requested  that  the 
13,000,000  ceiling  for  the  exemptions  be 
lowered.  Inasmuch  as  the  $3i)CIO,000 
ceiling  is  statutory,  SBA  cannot  adopt 
this  comment.  It  is  the  intent  of  Congress 
that  SBA  consider  all  requests  under  the 
ceiling. 

One  commenter  suggested  that  SBA 
automatically  reject  a  request  for  a  bond 
waiver  where  the  8(a)  concern 
requesting  the  waiver  has  defaulted  on  a 
prior  contract  or,  at  a  minimimi,  that 
SBA  require  such  concern  to  meet  a 
higher  standard  before  it  may  obtain  a 
waiver.  SBA  has  considered  this 
comment,  but  has  not  adopted  it.  There 
are  many  reasons  why  a  concern  might 
default  on  a  contract.  If  such  concern 
corrects  the  problem  which  caused  the 
default  or  if  the  cause  of  the  default 


would  not  pertain  to  the  contract  for 
which  the  waiver  is  requested,  such 
concern  should  not  be  penalized  for  the 
default  However,  SBA  will  carefully 
consider  a  prior  de&ult  and  the 
circumstances  whidi  caused  the  default    . 
in  determining  whether  a  concern  is 
capable  of  performing  a  subsequent 
contract  for  purposes  of  determining 
whether  a  waiver  is  appropriate. 
Moreover,  the  regulation  does  provide 
that  SBA  will  not  gtant  an  exemption 
where  a  concern  has  defaulted  on  a 
prior  contract  for  which  it  received  an 
exemption.  See  S  ia4.305(c)(5]. 

A  few  commenters  opposed  the 
provision  in  9  124.3D5(d)(l)(iii)  which 
authorizes  SBA  to  delegate  to  a  tiiird 
party  its  authority  to  approve 
disbursements  from  the  special  bank 
account  established  to  protect  third 
parties.  SBA  has  considered  and 
rejected  this  comment  The  authority  to 
delegate  this  authority  is  necessary  due 
to  SBA's  limited  personnel  resources. 
SBA  will  exercise  great  care  in 
approving  qualified  and  responsible 
persons  to  approva  disbiu^ements  from 
the  special  bank  account. 

For  clarification,  SBA  has  specified  in 
S  124.305(d)(2)  that  the  8(a)  concern 
receiving  the  bond  waiver  notify 
suppliers  of  material  and  labor  in 
writing  of  the  exemption. 

A  number  of  commenters  asked 
whe^er  SBA  would  grant  a  bond 
waiver  over  the  objection  of  the 
prociuing  agency  offering  the 
requirement.  If  a  procuring  agency 
objects  to  a  decision  by  SBA  to  grant  a 
waiver,  the  agency  can  withdraw  the 
requirement,  in  which  case  SBA  may 
appeal  the  withdrawal,  or  the  procuring 
agency  may  agree  to  offer  the 
requirement  tq  another  8(a)  concern. 
Section  124.306  sets  fortii  both  the 
standards  and  procedures  for  obtaining 
financial  assistance  from  SBA  for  skills 
training.  Paragrai^  (a)  of  S  124.306  in 
the  proposed  rule  provided  that  payment 
wodd  be  made  to  the  training  providers 
pursuant  to  appropriate  agreement.  That 
paragraph  has  been  amended  as  a  result 
of  amendments  to  the  Reform  Act  by  the 
Technical  Corrections  Act,  Public  Law 
101-37.  Section  8  of  the  Technical 
Corrections  Act  amended  the  Reform 
Act  to  permit  SBA  to  make  payments 
either  to  the  training  providers  or  as 
reimbursement  to  the  8(a)  concern  or  the 
employee  of  the  a(a)  concern  receiving 
the  training.  The  final  rule  has  been 
amended  to  reflect  this  amendment  to 
the  Reform  Act. 

One  commenter  objected  to  the 
limitations  in  paragraph  (b)(5)  of 
S  124.306  on  tiie  types  of  institutions 
eligible  to  provide  training  under  this 
section.  SBA  is  unable  to  relax  such 


limitations  as  they  are  required  by 
section  301  of  the  Reform  Act 

Paragraph  (b)  has  been  amended  to 
include  as  paragraph  (b)(12)  the 
requirement  that  appropriate  written 
employment  contracts  must  be  executed 
and  submitted  to  SBA  in  accordance 
with  paragraph  (f)  of  i  124.306. 

Paragraph  (d)  of  S  124.306  has  been 
amended  to  substitute  the  word 
"request"  for  the  word  "proposal"  to 
avoid  any  confusion  that  the  word 
"proposal"  might  cause,  and  to  add  a 
sentence  clarifying  that  SBA  may 
request  additional  information  before 
the  request  is  processed. 

Section  124.307  sets  forth  the  general 
standards  for  acceptance  of  contracts 
for  the  8(a)  program.  One  commenter 
requested  that  paragraph  (d)  of  this 
section  be  amended  to  provide  that 
approval  of  an  8(a)  contract  will  be 
contingent  upon  a  detomination  by  the 
procuring  agency  as  well  as  by  SBA  that 
the  concern  is  capableiof  performing  the 
conta:act.  SBA  has  rejected  this  comment 
biasmuch  as  it  is  SBA's  responsibility  to 
certify  its  own  capability  to  perform  the 
contract  as  the  prime  Contractor.  Such 
certification  is  based  on  a  determination 
by  SBA  that  the  8(a)  c0ncem  to  which  it 
will  subcontract  the  requirement  is 
capable  of  performing  the  requirement. 
This  certification  requirement  remains 
unchanged  from  SBA's  former 
regulations.  If  the  procuring  agency 
questions  an  8(a)  condem's  capacity  or 
capaiiiUty  to  perform  a  particular 
requirement  it  may  express  its  concerns 
to  SBA.  However,  the  final  authority  to 
determine  tiie  capability  of  the  8(a) 
concern  remains  with  SBA. 

One  commenter  requested  that  SBA 
add  a  provision  to  this  section 
prohibiting  SBA  fi-om  accepting  for  the 
8(a)  program  any  previously  competed 
contract  that  is  now  an  umbrella 
contract.  SBA  has  not  adopted  this 
comment  because  under  many 
circumstances,  it  would  be  appropriate 
to  accept  such  an  umbrella  contract  for 
the  8(a)  program.  The  circumstances 
under  which  SBA  will  refuse  to  accept  a 
procurement  for  the  8(8)  program  are  set 
forth  in  S  124.309  of  the  rule.  SBA  will 
generally  make  such  a  refusal  where 
acceptance  would  have  an  adverse 
impact  on  other  small  business 
programs  or  on  an  individual  small 
business.  If  acceptance  of  the  umbrella 
contract  would  result  in  any  of  the 
consequences  listed  in  S  124.309,  SBA 
would  refuse  to  accept  it.  For  instance, 
SBA  would  refuse  to  accept  the 
requirement  if  the  umbrella  contract  was 
substantially  the  same  as  the  prior 
contract  with  minimal  added 
requirements  and  a  nnall  business 
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concern  would  be  adversely  affected  by 
acceptance  of  the  contract  for  the  8(a] 
program. 

Section  124.308  sets  forth  the 
procedures  for  obtaining  and  accepting 
procurements  for  the  8(a)  program. 
Paragraph  (b)  of  this  section  provides, 
among  other  things,  that  if  SBA 
disagrees  with  the  SIC  code  assigned  to 
the  requirement  by  the  procuring 
agency,  SBA  may  request  that  the 
procuring  Agency  assign  a  different  SIC 
code  to  the  requirement  A  few  of  the 
procuring  agencies  commented  that  a 
sentence  should  be  added  to  this 
provision  to  clarify  that  the  procuring 
agency  shall  make  the  final  decision 
with  regard  to  the  SIC  code  assigned  to 
the  requirement  9BA  has  not  adopted 
this  comment  because  SBA  retains  the 
right  to  refuse  the  requirement  if  the 
procuring  agency  chooses  an  Incorrect 
SIC  code  for  the  requirement  SBA  lias 
therefore,  amended  this  paragraph  to 
provide  that  if  SBA  is  unable  to  accept 
the  procuring  agency's  SIC  code 
designation  for  the  requirement  the 
AA/MSB&COD  may  file  a  SIC  code 
appeal  to  the  Office  of  Hearings  and 
Appeals  of  the  SBA  or  may  refuse  to 
accept  the  requirement  for  die  8(a) 
program.  SBA  will  only  take  such 
actions  when  a  SIC  code  is  cleariy 
incorrect  however.  So  long  as  the  SIC 
code  assigned  to  the  requirement  by  the 
procuring  agency  contracting  officer  is 
reasonable,  it  will  be  accepted  l^  SBA 

Paragraph  (b)  has  been  fiuiher 
amended  to  provide  that  ^A  may 
accept  a  requirement  for  competition 
even  if  it  is  below  the  applicable 
competitive  threshold  if  it  receives  a 
request  to  do  so  from  the  procuring 
agency.  One  commenter  correctiy 
pointed  out  that  SBA  had  inadvertently 
omitted  this  option  from  the  proposed 
rule. 

Paragraph  (b)  has  also  been 
subdivided  for  clarity. 

Paragraph  (c)  of  S  124.308  has  been 
amended  to  reflect  the  proposed 
amendment  to  the  Federal  Acquisition 
Regulation  (FAR)  on  competitive  8(a) 
procurements.  That  proposed  rule  was 
published  in  the  Federal  Register  on 
June  28, 1989,  54  FR  27310.  SBA  has 
made  minor  language  changes  so  that 
the  language  in  this  paragraph  is 
virtually  identical  to  that  used  in 
S  19.804-2(a)  of  tiie  proposed  FAR 
amendment  In  addition,  SBA  has 
redesignated  paragraph  (c)(14)  of  die 
proposed  rule  as  paragraph  (c)(17)  and 
has  added  new  paragraphs  (a)(l4), 
(a)(l5)  and  (a)(ie)  to  comport  witii  die 
proposed  FAR  amendment  Paragraph 
(a)(l4)  provides  diat  die  procuring 
agency  will  identify  in  die  offering  letter 
all  B(a)  concerns  which  have  expressed 


an  interest  in  being  considered  for  the 
acquisition.  Peragraph  (a](15]  provides 
that  if  the  requirement  is  a  national  buy, 
the  procuring  agency  will  identify  all 
SBA  district  or  regional  oJSces  which 
have  asked  for  the  acquisition  for  the 
8(a)  program.  Paragraph  (a)(ie)  provides 
that  die  offering  letter  shall  contain  a 
request  diat  the  acquisition  be 
competitive,  if  appropriate,  and  the 
estimated  contract  value  is  under  the 
applicable  threshold.  These  additions 
represent  either  current  policy  v^di 
was  not  clear  in  SBA's  proposed  rule,  or 
items  contained  hi  the  Reform  Act 

SBA  has  also  added  a  new  paragraph 
(h)  to  the  final  rule  to  clarify  current 
policy  and  to  comport  widi  1 19.804-4  of 
the  proposed  FAR  amendment  New 
Paragraph  (h)  provides  ^t  in  order  for 
repetitive  acquisitions  to  be  awarded 
through  the  8(a]  program,  there  must  be 
separate  offen  and  acceptances.  This 
clarifies  the  general  rule  that  every  new 
conti'act  must  be  separately  accepted  for 
the  8(a)  program,  even  if  such  contract  is 
for  a  repeat  requirement 

Paragraph  (d)  of  S  124.306  provides 
procedures  for  SBA  acceptance  of  a 
requirement  for  the  8(a)  program.  A  few 
commentera  requested  that  time  frames 
be  established  so  that  procuring 
agencies  and  contractora  will  know 
when  to  expect  decisions  wiUi  regard  to 
SBA's  acceptance  of  national  buys  and 
designations  of  specific  participants  to 
perform.  SBA  has  rejected  this  comment 
because  generally  procuring  agencies 
provide  time  frames  in  which  they  need 
decisions  made  for  particular 
procurements.  Moreover,  general  time 
frames  will  be  placed  in  SBA's  Standard 
Operating  Procedures  (SOP).  Anodier 
commenter  suggested  diat  SBA  make  a 
detailed  analysis  of  its  portfolio  witiiin 
the  15-day  time  frame  for  acceptance,  to 
include  analyses  of  the  business  plans 
of  all  eligible  Participants. 
Unfortunately,  SBA  does  not  have  die 
resources  to  perform  such  extensive 
research  within  such  a  short  time  frame. 

Paragraph  (e)  of  S  124.308  sets  forth 
the  requirements  and  procedures  for 
acceptance  of  sole  source  requirements 
when  the  procuring  agency  nominates  a 
particular  Program  Participant  for 
award.  One  commenter  requested  that 
an  exception  be  made  to  the 
requirement  that  an  8(a)  concern  not  be 
awarded  a  sole  source  contract  if  the 
concern  has  exceeded  its  support  level 
when  award  of  that  contract  would 
assist  the  concern  in  meeting  its  8(a) 
program  objectives.  It  is  SBA's  policy 
that  8(a)  concerns  must  stay  within  their 
support  levels.  There  are  a  number  of 
reasons  for  setting  support  levels, 
including  the  encouragement  of  logical 
and  well-planned  development  of  the 


concern,  reduced  rriianoe  on  8(a) 
contracts,  and  fair  distribution  of  sole 
source  contracts.  If  an  «[a)  concern 
believes  diat  its  support  level  is  too  low, 
it  may  request  diat  its  support  level  be 
raised,  ff  SBA  granted  exceptions  to 
support  level  requirements  to  permit  8(a) 
concerns  tabe  awarded  additional  sole 
source  contracts,  it  would  render  such 
support  levels  meaningless. 

Another  commenter  requested  diat  the 
regulation  permit  the  procuring  agency 
to  withdraw  the  requirement  or  appeal  if 
SBA  refuses  to  award  die  contract  to  the 
nominated  concern.  The  procoring 
agency  always  has  die  option  of 
withdrawing  the  requirement  llierefbre. 
it  is  unnecessary  to  include  that  option 
in  this  regulation.  There  is  no  appeal 
process  for  issues  of  Rartidpant 
selection. 

Paragraph  (g)  of  S  124.306  provides 
that  procuring  agencies  may  not  request 
formal  technical  evaluations  for  sole 
source  contracts.  One  commenter 
objected  to  formal  technical  evaluations 
in  all  cases,  reasoning  that  theM 
evaluations  discriminate  against  smaller 
concerns  which  cannot  afford  cosdy 
proposal  efforts.  One  of  the  purposes  of 
the4ntroduction  of  competition  hito  die 
8(a)  program  is  to  educate  8(a)  concerns 
in  the  competitive  process  and  to 
provide  them  with  experience  in 
following  the  procedures  diey  will  have 
to  follow  once  they  leave  the  8(a) 
program.  Formal  technical  evaluations 
are  an  integral  part  of  unrestricted 
procurements  of  certain  services. 
Therefore,  to  prohibit  their  use  in  f^z} 
competitive  procurements  won'r 
artificially  ease  competitions  for  these 
procurements.  The  Conference  Report  to 
die  Reform  Act  HJt  Rep.  No.  107a 
lOOdi  Cong..  2d  Sess.  64  (1988) 
specifically  provides  that  competitions 
should  be  representative  of  competition 
which  is  the  normal  practice  in  the 
relevant  industries.  In  order  to  protect 
the  smaller  or  newer  Participants  in  ti^e 
program,  SBA  has  prohibited  formal 
technical  evaluations  for  sole  source 
awards. 

Section  124.309  sets  forth  the 
conditions  under  which  SBA  will  refuse 
to  accept  a  requirement  for  the  8(a) 
program  where  to  do  so  would 
adversely  aifiect  the  Small  Business  or 
Small  Disadvantaged  Business  (SDB) 
set-aside  programs  or  a  particular  small 
business.  One  commenter  requested  that 
tills  section  be  deleted  as  discriminatory 
to  8(a)  concerns.  This  poUcy  is  well 
established  and  is  set  forth  in  SBA's 
former  regulations.  Congress  intended 
that  the  various  programs  developed  for 
assistance  to  small  firms  and  small 
disadvantaged  firms  function 
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cooperatively  and  harmoniously.  It  is 
therefore  necessary  to  have  regulations 
in  place  which  permit  such  cooperative 
functioning  and  prevent  unnecessary 
and  counter-productive  competition 
between  programs.  The  intent  of  this 
section  is  merdy  to  preclude  8(a) 
awards  where  a  procurement  has 
already  been  committed  to  another 
small  business  program. 

SBA  has  amended  the  language  in 
paragraph  (c)  to  clarify  that  in 
determining  whether  adverse  impact 
exists,  SBA  will  consider  all  relevant 
factors.  In  li^  of  ^is  clarification, 
paragraph  (cK2)  of  fte  proposed  rule  has 
been  deleted  as  unnecessary. 

A  few  commcnters  opposed  paragraph 
(d)  of  1 124.909.  whtdi  provides  that 
under  certain  specified  circomstances, 
SBA  will  releaae  a  requirement  firom  die 
8(a]  program  so  that  it  can  be  competed. 
One  oommenter  requested  that  tfie  word 
"released"  be  changed  to  "rejected" 
since  every  new  contract  (ewen  if  it  is  a 
repeat  requirement!  most  be  separately 
aooeptsd  fcr  the  8(a)  program.  SBA 
agrees  with  this  oomment  and  hat 
substitaled  the  word  "rejected"  for 
"releaaed"  evecywhere  it  appears. 

Anothar  ffnT«— "«»*•  requested  diat 
specific  criteria  be  provided  for  reiectkm 
of  ■  raqoixsBsent  SBA  has  decided  not 
to  include  specific  criteria  in  the 
regulation  becanse  of  the  differences  in 
the  types  of  reqmrements  offered  to  the 
8(b)  program,  difiering  circumstances, 
and  lack  of  experianoe  in  this  uea. 
After  ABA  devdops  clear  policy 
guidelines  for  implementation  <rf  this 
para9rq>h.  it  will  consider  promulgating 
such  guidelines  and  criteria  as 
regulatione. 

Finally,  one  oommenter  suggested  that 
the  proonhig  agency  have  input  into  the 
decision  to  reject  a  requirement  so  that 
it  can  be  competed.  SBA  agrees  with 
this  oomment  and  baa  adopted  it 

Section  124.310  provides  that  SBA 
must  approve  subcontracting 
arrai^Bments  under  8(a)  conlracti.  One 
commuter  asked  whether  this 
requirement  is  retroactive  to  contracts 
awarded  prior  to  the  elective  date  of 
the  regulations.  This  requixement  is  not 
new  and  therefore  retroactivity  is  not  an 
issue.  The  requirement  reflects  long- 
standing SBA  policy  and  is  included  in 
the  FAR  regulations  under  the  section 
on  requiiw  special  clauses.  (48  CFR 
52^9-12(b){3).) 

A  number  of  the  commenters  opposed 
the  requirement  generally,  arguing  that  it 
needlessly  inlects  SBA  into  the 
legitimate  decisions  of  8(a)  concerns. 
Becatise  the  ^a]  program  U  a  business 
development  program,  SBA  has  a 
legittmate  interest  In  baiog  informed  of 
and  involved  In  Participants'  decisions. 


Moreover,  this  approval  process  is 
necessary  in  order  to  prevent  fronts  and 
to  prohibit  excessive  control  and/ or 
benefits  to  non-8(a)  concerns.  Finally, 
SBA  must  examine  the  subcontracting 
arrangements  of  8(a)  concerns  to  insure 
that  the  legislatively  mandated 
subcontracting  percentage  limitations 
are  met.  See  section  921  of  Public  Law 
99-661  and  S  124.314  of  these 
regulations. 

It  should  also  be  noted  that  SBA  is  not 
required  to  afErmatively  approve  each 
subcontract  and  will  generally  accept 
the  8(a)  concern's  subcontracting 
arrangements  if  the  requirements  of 
S  124.314  are  met  However.  SBA  must 
be  informed  of  such  arrangements  and 
reserves  the  right  to  disapprove 
subcontractors  or  subcontracting 
arrangements. 

Section  124.311  sets  forth  the  statutory 
thresholds  for  competition  within  the 
8(a]  program  and  describes  the 
procedures  for  conducting  competitions. 
The  introduction  of  competition  into  the 
8(a)  program  over  the  threshold  amounts 
was  mandated  by  saction  303(b)  of  the 
Reform  Act  A  number  of  commenters 
expressed  the  general  view  that 
competition  cannot  be  effectively 
integrated  into  the  B(a)  program.  The 
primary  concern  was  that  the  delay 
involved  in  conducting  competitions 
would  take  away  the  primary 
motivations  for  procuring  agencies  to  set 
aside  contracts  for  fce  8(a)  program- 
ease  and  speed.  SBA  and  the  various 
procuring  agencies  which  utilize  the  8(a) 
program  are  aware  of  the  danger  that 
requirements  could  be  lost  to  the  B(a] 
program  as  a  remit  of  the  competitive 
requirements.  In  order  to  ensiue  that 
8(a)  activity  is  maintained  at  current 
levels  or  increased.  SBA  will  use  all  due 
diligence  to  expedite  the  competitive 
8(a)  process  and  will  encourage 
contracting  agencies  to  do  the  same. 
Moreover,  m  revising  the  Federal 
Acquisition  Regulation  (FAR)  to  include 
standards  and  procedures  for 
conducting  competttions  within  the  8(a) 
program,  Federd  procuring  agencies 
have  taken  into  consideration  the 
danger  of  increased  delay  and  have 
provided,  where  possible,  for 
streamlined  procedures  for  conducting 
8(a)  competitions. 

A  rmmber  of  commenters  requested 
that  the  threshold  amounts  set  forth  in 
S  124.311(a)(2)  be  raised  and  many 
presented  precise  formulas  for 
determining  when  competition  should  be 
required.  SBA  is  unable  to  adopt  these 
comments  because  the  threshold 
amounts  are  mandated  by  statute.  See 
section  303(b)  of  the  Reform  Act.  The 
statute  also  mandates  that  option  years 
be  indaded  in  calcdating  the  threshold 


amounts  and  that  the  calculation  be 
based  on  "anticipated  award  price." 
Therefore,  comments  opposing  these 
requirements  could  not  be  adopted. 

One  commenter  suggested  that 
paragraph  (a)  be  amended  to  provide 
that  for  purposes  of  indefinite  quantity/ 
delivery  contracts,  the  threshold 
amounts  should  apply  to  the  guaranteed 
minimum  value  of  the  contract.  SBA 
agrees  with  this  oomment  and  has 
amended  the  regulation  accordingly. 

Section  lZ4.311(b)  seta  forth  the 
effective  date  of  the  threshold 
requirements.  A  number  of  commenters 
objected  to  the  requirement  that  a 
proposal  containing  price  must  be 
submitted  to  the  procuring  agency 
before  October  1, 1909  id  order  for  a 
requirement  to  avoid  the  req\iirement 
that  contracts  over  the  threshold 
requirements  be  competed.  The 
commentos  pointed  out  that  8(a) 
concerns  expend  valuable  resources 
both  in  terms  of  persondel  time  and 
money  to  self-market  and  negotiate 
contracts  with  procurinf  agencies.  The 
commenters  requested  »BA  to  revise  the 
regulatimi  to  permit  a  requiremeni  to  be 
awarded  as  a  sole  source  amtract  if  it  is 
accepted  for  the  8(a)  program  bd^ore 
October  1, 1989.  SBA  agrees  with  this 
comment  and  has  amended  paragraph 
(b)  to  provide  that  the  threrikiki 
requirements  shall  not  apply  to  any  8(a) 
requirement  that  has  been  accepted  for 
the  8(a)  program  prior  to  Oct(*er  1, 
1989. 

Paragraph  (c)  of  f  124.311  provides 
that  SBA  may  award  an  8(a)  contract  on 
a  non-competitive  basis  to  an  8(a) 
concern  owned  and  oontrolled  by  an 
economically  disadvantaged  Indian 
tribe  even  if  such  contract  exceeds  the 
competitive  threshoWs.  A  number  of 
commenters  recommended  Aat  SBA 
add  a  provision  to  this  paragraph 
specifying  that  it  *riU  not  consider  a 
request  to  award  a  contract  above  the 
threshold  amounts  to  an  Indian  tribe 
where  the  requirement  has  already  been 
accepted  for  competition.  The 
commenters  reasoned  Aat  removal  of  a 
requirement  from  competition  would 
prejudice  prospective  bidders  who  have 
expended  valuable  resources  in 
preparing  bids  or  proposals.  SBA  agrees 
with  this  view  and  hat  amended  this 
paragraph  to  preclude  SBA  from 
awarding  a  requirement  above  the 
threshold  amounts  on  a  sole  source 
basis  to  a  tribaBy-owaed  8(a)  concern 
once  it  has  been  accepted  for 
competition  and  prospective  offerors 
have  been  notified.  However,  if  « 
requirement  Is  offered  to  the  8(a) 
program  again  (after  ihe  concern  which 
was  awarded  sudi  contract  pursuant  to 
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competition  has  completed 
performance),  the  requirement  must  then 
be  separately  accepted  for  the  8(a) 
program  and  could  be  offered  to  a 
tribally-owned  concern. 

Paragraph  (d)  of  §  124.311  sets  forth 
the  circumstances  under  which  SBA  will 
consider  a  request  from  a  procuring 
agency  that  a  requirement  under  the 
applicable  threshold  amount  be 
competed.  A  number  of  commenters 
expressed  the  view  that  contracts  under 
the  threshold  amounts  should  never  be 
competed.  SBA  has  not  adopted  this 
comment  for  the  following  reasons. 
First,  section  303(b)  of  the  Reform  Act 
expressly  authorizes  SBA  to  permit 
competition  under  the  threshold 
amounts.  Second,  the  regulation 
authorizes  SBA  to  permit  competition 
under  the  threshold  amounts  only  under 
limited  circumstances,  and  examples  of 
the  circumstances  where  SBA  will 
consider  granting  such  permission  are 
cleariy  specified  in  the  regulations.  SBA 
intends  to  utilize  this  authority 
infrequently.  Finally,  it  is  SBA's  policy 
to  prohibit  technical  evaluations  on  sole 
source  contracts.  Therefore,  SBA  must 
have  the  authority  to  approve  sole 
source  contracts  under  the  threshold 
amounts  in  order  to  permit  agencies  to 
perform  technical  evaluations  on 
contracts  under  the  threshold  amounts. 

Another  commenter  suggested  that 
paragraph  (d)  be  amended  to  provide 
that  the  head  of  the  procuring  agency 
must  make  the  rriquest  to  SBA  to 
compete  a  contract  under  the  applicable 
threshold.  The  statute  does  not  specify 
that  the  request  must  come  from  the 
head  of  the  procuring  agency  and  SBA 
sees  no  need  to  require  such  high-level 
involvement.  SBA  will  defer  to  the 
various  procuring  agencies  with  regard 
to  the  appropriate  official  to  make  the 
request. 

Paragraph  (e)  of  S  124.311  provides 
that  SBA  may  accept  a  requirement 
above  the  applicable  threshold  on  a  sole 
source  basis  if  there  are  not  two  eligible 
bidders  in  cases  where  SBA  determines 
that  there  is  one  eligible  Program 
Participant  capable  of  performing  the 
requirement  at  a  fair  price.  One 
commenter  suggested  that  this 
paragraph  be  amended  to  provide  that 
the  procuring  agency  rather  than  SBA 
will  determine  whether  an  8(a)  concern 
exists  capable  of  performing  the 
contract.  ^BA  has  always  determined 
the  competency  of  8(a)  concerns  to 
perform  sole  source  contracts  and  is  in 
the  best  position  to  do  so.  Therefore, 
SBA  has  not  adopted  this  comment 

Another  commenter  asked  whether 
SBA  would  accept  a  requirement  above 
the  apphcable  threshold  on  a  sole 
source  basis  if  it  was  a  local  buy  and 


there  was  only  one  eligible  8(a)  concern 
in  the  district  in  which  the  procurement 
would  be  performed.  Under  these 
circumstances,  SBA  would  look  first  to 
other  districts  in  the  apphcable  region 
and  then  to  adjacent  regions  in  order  to 
determine  whether  two  eligible  offerors 
exist  which  are  capable  of  performing 
the  requirement  at  a  fair  price.  SBA  has 
amended  paragraph  (d)  to  clarify  this 
policy. 

SBA  has  amended  paragraph  (e)  to 
clarify  how  it  will  determine  the 
absence  of  two  eligible  bidders  for  local 
buys  where  the  geographic  boundaries 
for  competition  are  flexible.  The  added 
language  provides  that  for  national 
buys,  SBA  will  determine  that  there  are 
not  two  eligible  bidders  if  there  are  not 
two  eligible  bidders  anywhere  in  the 
United  States.  For  local  buys,  SBA  will 
determine  that  there  are  not  two  eligible 
bidders  if  there  are  not  two  eligible 
bidders  located  in  the  applicable  region 
or  adjacent  regions.  This  clear  threshold 
will  preclude  arbitrary  decisions  and 
requests  to  manipulate  the  thresholds  to 
benefit  particular  8(a)  concerns. 

Paragraph  (f)  of  §  124.311  sets  forth 
the  procedures  for  conducting 
competitions.  Numerous  commenters 
objected  to  the  requirement  in 
paragraph  (f)(1)  that  SBA  approve  the 
competitive  criteria  utilized  by  a 
procuring  agency  to  select  a  concern  for 
award.  The  commenters  reasoned  that 
SBA  does  not  have  the  technical 
expertise  to  evaluate  competitive 
criteria  effectively  and  that  in 
exercising  approval  authority  over  the 
procuring  agency,  SBA  would  be 
usurping  such  agency's  legitimate  role  in 
the  procurement  process.  SBA  agrees 
with  this  comment  and  has  removed  the 
clause  in  paragraph  (f)(1)  providing  that 
SBA  must  approve  the  competitive 
criteria. 

Many  of  the  comments  on  this 
paragraph  concerned  issues  that  %vill  be 
addressed  in  the  amendments  to  the 
Federal  Acquisition  Regulation  (FAR) 
implementing  the  Reform  Act  As 
previously  noted,  those  regulations  were 
published  in  proposed  form  on  June  28, 
1989  in  the  Federal  Register  for 
comment.  (54  FR  27310.)  The  proposed 
rule  contains  detailed  procedures  for 
conducting  8(a)  competitions,  including 
solicitation  procedures  and  procedures 
for  identifying  potential  offerors.  Many 
of  the  conunents  also  addressed  issues 
which  should  more  appropriately  be 
made  as  comments  on  the  proposed 
amendments  to  the  FAR.  For  instance,  a 
number  of  comments  were  received 
concerning  when  sealed  bidding  should 
be  used  and  when  competitions  should 
be  conducted  based  solely  on  technical 
capabihfy  without  regard  to  price.  These 


determinations  are  the  responsibility  of 
the  procuring  agencies  rather  than  SRA. 

A  number  of  commenters  requested 
that  SBA  provide  a  list  of  eligible 
offerors  to  procuring  agencies  for  each 
competitive  procurement  This  would  be 
impracticable  for  purposes  of  national 
buys  in  view  of  the  number  of  concerns 
in  the  national  portfolio.  However,  SBA 
is  willing  to  provide  procuring  agencies 
with  such  a  list  where  the  requirement  is 
a  local  buy,  provided  that  the  procuring 
agency  returns  the  list  with  a  copy  of  the 
BoHcitation  when  it  is  made  public.  This 
will  permit  SBA  to  update  or  correct  the 
Ust  of  potential  bidders  if  necessary. 
Paragraph  (f)(4)  of  S  124.311  of  the 
proposed  rule  provided  that  in  a 
negotiated  procurement  the  procuring 
agency  would  identify  all  offerors  to 
SBA  for  purposes  of  obtaining  fhjm  SBA 
a  determination  of  the  eUgibiUty  of  each 
offeror.  This  paragraph  has  been 
amended  in  the  final  rule  to  conform  to 
the  proposed  FAR  rule.  That  rule 
provides  that  in  a  sealed  bid 
procurement  the  procuring  agency 
would  provide  SBA  with  a  Ust  of  ranked 
offerors  and  that  SBA  would  examine 
the  eligibiUfy  of  each  concern  on  the  list 
starting  with  the  lowest  bidder  until  it 
finds  an  eligible  concern.  This  procedure 
is  slightly  (Afferent  bom  the  procedure 
set  forth  in  SBA's  proposed  nde.  The 
FAR  proposed  rule  also  provides  that  in 
a  negotiated  procurement  the  procuring 
agency  would  identify  all  offerors  in  the 
competitive  range.  SBA's  proposed  rule 
provided  that  the  procuring  agency 
would  provide  SBA  a  Ust  of  aU  offerors. 
SBA's  final  rule  has  been  amended  to 
conform  to  these  provisions  of  the 
proposed  FAR  rule.  Other  technical 
changes  have  also  been  made  to  the 
language  in  the  final  rule  to  replicate  the 
proposed  FAR  rule. 

Paragraph  (f)(5)  of  §  124.311  provides 
that  SBA  wiU  determine  whether  any 
firm  identified  by  the  prociuing  agency 
is  eligible  for  award  and  specifies  the 
factors  SBA  wiU  examine  in  making 
such  determination.  One  of  the  factors 
SBA  will  examine  is  whether  the  8(a) 
concern  has  achieved  its  competitive 
business  mix  targets.  A  number  of 
commenters  expressed  the  view  that 
inabiUfy  to  achieve  the  competitive 
business  targets  should  not  preclude  the 
8(a)  concera  from  competing  for 
contracts  inasmuch  as  denial  of  8(a) 
contracts  is  only  one  possible  remedy 
for  failure  to  achieve  the  targets.  SBA 
agrees  with  this  view  and  has  amended 
this  paragraph  to  provide  that  SBA  will 
deteimme  whether  the  8(a)  concern  has 
achieved  or  has  made  substantial  and 
sustained  efforts  to  achieve  the 
competitive  business  mix  targets  set 
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forth  iB  iti  bMiMM  plan.  A  fiaal 
MBlMM  hot  beoB  added  to  provide  that 
falloia  to  addeve  the  nompetUive 
boaiaesi  acti^  tanets  wiU  aot  afliact  a 
conoem's  eUg&^itir  tar  ma  8(a) 
coapetUive  awaid  if  SBA  and  the 
omoem  haw  ameed  iipoD  a  remedial 
plan  and  auch^an  doa  not  indude 
deidal  (tf  fiiture  a(a)  awardf. 

Anolher  nnmmiwitpr  expnssad  the 
view  that  SA  should  oot  caosider 
flopport  levrit  or  aduevement  of 
boalaeBS  activity  taiseta  at  all  in 
detennining  whether  an  B[a)  concern  ia 
eO^e  for  a  competitive  8(al  award. 
SBA  must  consider  dieae  factors  in 
order  to  insure  that  8(a]  contracts  are 
equitably  distributed  among  Program 
Partidpants,  and  in  order  to  insure  that 
concerns  do  not  become  unduly 
dependent  on  8(a)  contracts. 

One  comasenter  soggested  Aat 
conoenn  be  approved  for  competition 
before  the  bid(ttng  prooesr.  Le.,  that  SBA 
peifcnn  eUgibnity  reviews  on  all  fte 
concerns  in  tlie  B(a)  portfolio  and  submit 
to  the  procuring  agency  a  list  of  all 
potential  offerors  di^e  for  an  8(a) 
competitive  ptucuremeut  This  comment 
was  ie)ec(ed  as  it  wodd  be  an 
inappropriate  nee  of  SBA's  time  and 
resoofoes  to  determine  tfie  eligibility  of 
enreiy  ooBcem  in  flie  portfolio  for  tise 
ai^iropriate  geograpUcd  boundaiiea 
where  only  a  ffnall  fraction  of  dnne 
ooDoems  wodd  dtimately  bid  on  a 
pailiudar  piucuienent. 

A  mmiber  of  oommentm  asked 
whether  SBA  or  ttie  procoring  agency 
wodd  be  rsspoaeiMe  for  notifying  8(a) 
coaoems  that  they  are  ineligible  for 
awod.  SBA  wfll  notify  those  firms 
determinad  to  be  inefidble. 

Another  fador  which  SBA  will 
examine  in  detennining  tlie  eligibiiity  of 
an  i(a)  oosasn  for  a  oompetitive  8(a) 
award  is  whether  the  concern  has  the 
SIC  code  for  the  procnrement  in  its 
busineaa  plan.  A  few  conmienteTS 
suggested  that  tlie  regdatioa  be 
amended  to  provide  that  finns  may 
compete  far  a  procnrement  if  diey  have 
the  "taase  or  aimiiaf^  SiC  code  in  their 
busineaa  plan  as  the  SIC  code  for  the 
prooBement  SBA  has  refected  this 
comment  becanse  lo  pemit  a  concern  to 
compete  far  a  oontxact  where  it  does  not 
have  the  SiC  code  far  the  contract  in  its 
baakiaaa  plan  would  defeat  the  pofpoee 
of  requiring  oaooema  to  indude  all  SiC 
codes  mdarwhich  diey  will  operate  in 
their  badness  plana. 

A  bw  caassaenters  leooBomended  diat 
coooama  certify  as  to  etigibihty  to  a 
particular  competitive  a(a)  award  with 
pendties  for  falae  certifications.  SBA 
has  considered  Ihia  cnmrnwit  but  has 
not  adopted  tt.  If  a  oonoem  setf^wtifies 
and  is  awarded  dM  oootrad  and  it  ia 


detannined  after  perlormanoe  has  begun 
that  the  oonoem  waaindigible  for  such 
contract,  ddier  die  procuring  agency 
wodd  be  hamsd  t^havfaig  to  teminate 
the  oootrad  and  reawaid  it  or,  if  die 
contiad  is  not  tenrinated.  offerors 
which  aitt  eligible  fat  the  contract  would 

bfi  hflnMsd* 

In  Older  to  oon^iort  with  i  19.80&-2(d) 
of  the  FAR  pnqMifled  rule,  SBA  has 
amended  paragraph  (fl(5)  to  provide  that 
SBA  will  make  debility  determinations 
on  competitive  procvements  within  five 
workhtg  days  of  reodpt  of  the  list  of 

offerors. 

Section  124.312  requires  a  firm  to 
estabhsh  targets  of  Bon-8(a)  business 
activity  dmlng  its  partidpaiion  in  the 
8(a]  program.  Dorii^  the  develtqiNnentd 
stage  of  program  pattidpation  (program 
years  1-4).  a  firm  is  required  to  malie 
substantid  and  sustained  efforts  to  meet 
the  taigeted  ddlar  levels  ot  non-8(a] 
revenue  set  forth  in  Its  bosiness  plan. 
These  targets  may  be  set  as  a 
percentage  of  revenaes  or  as  a  specified 
dollar  leveL  During  each  program  year 
in  the  tranaitiond  stage  of  pro-am 
partidpation  (program  years  S-9),  a 
fixed  percentage  of  a  Partidpant's  totd 
revenue  is  reqdred  to  be  derived  from 
non-8(a)  business.  The  section  sets  forth 
varyii^  ranges  of  non-6(a]  badness 
revenues  that  a  Par|icip«nt  is  required  to 
adiieve,  decoding  upon  its  year  in  the 
program. 

Section  124.312(c)  identifies  the  non- 
8(a)  business  activity  targets  that 
Participants  are  leipiired  to  mad  during 
the  trandtiond  stage  of  Program 
Participatioa.  Partidpants  approved  for 
participation  on  or  alter  Novradwr  15, 
1988,  and  Partidpaats  «vith  more  than 
five  years  reniainiqg  in  die  program  as 
of  August  15. 1B80,  are  subied  to  the 
non-8(a)  business  activity  targets  sd 
forth  in  S  124.312(c)(4).  Participants  with 
five  years  or  less  remaining  in  the 
program  as  of  Augad  15. 1988,  are 
subject  to  modified  non-8(a)  business 
activity  targets  set  forth  in 
§  124.312(c)(5). 

SBA  received  many  comments 
concerning  its  proposed  implementation 
of  the  non-8(a)  business  activity  targets. 
Generally,  oomneaters  felt  that  die 
proposed  taigets  were  too  difficdt  lo 
meet,  particdariy  far  current 
Partidpants  in  the  program,  dthongh 
severd  commentets  did  believe  that  the 
targeU  shodd  be  »ore  "challenging." 
SBA  ooncufs  Uiat  iie  proposed  modified 
targets  ooukl  have  been  difficdt  to  meet 
for  some  current  I^rtic^iants  and  that 
more  flexibility  was  needed  in  the  find 
nile  to  avoid  middy  burdening  cuirent 
Pnqram  Partidpaiils.  In  response  to  the 
comments.  SBA  has  reduced  the 
percentages  of  required  non-8(a) 


revenue  applicafafo  far  fitma  adi^ed  to 
the  modified  taiselB.  Aa  a  readt  a  fim 
subject  to  the  modified  targets  will  be 
required  to  attain  ieaa  n0B-8(a|  levenue 
during  each  year  in  the  ttaudtiond 
stage  of  program  partic^tion. 

Severd  oomnenlers  siged  SBA  to 
make  the  modified  taigels  applicable  to 
current  Paitidpants  wid|  sb(  years  or 
less  remaining  ni  the  pn^^ra  indeed  of 
five  years  or  less  as  sd  forth  in  die 
proposed  rde.  SBA  considered  diis 
recommendation,  bd  believes  it  to  be 
contrary  to  section  S03(a)  of  the 
Business  Opportuidty  Development 
Reform  Ad  of  1888  whidi  audiorizes 
SBA  to  "establish  raodiied  targets  for 
Program  Partidpants  that  have 
participated  in  die  Progfam  for  a  period 
of  longer  than  four  yean  on  the 
effective  date  of  tins  subparagraph." 
(Aogud  15, 1989)  (Emphasis  added).  If 
the  modified  targets  were  made 
applicable  to  firms  with  sbc  years  or  less 
remaming  in  the  program  (instead  of  five 
years),  they  codd  apply  to  firms  which 
have  been  in  die  program  for  ody  three 
years.  This  wodd  be  contrary  to  the 
statutory  audiority. 

Severd  conunenters  also  expressed 
confunon  concerning  the  application  of 
the  modified  targets.  They  wondered,  for 
example,  whedier  they  were  required  to 
meet  Ae  target  for  year  one  or  year  two 
if  they  had  four  years  remdning  in  the 
program  on  the  effective  date  of  diis 
section  (i.e.,  on  October  1. 1989).  The 
taigets  correspond  to  a  firm's  year  in  the 
trandtiond  stage,  nd  its  year  in  the 
program  or  the  number  of  years 
remaining  in  the  program.  As  sudu 
every  firm  subject  to  the  modified 
targets  must  attain  between  10-15%  non- 
8(a]  revenue  (the  target  corresponding  to 
year  one  in  the  trandtiond  stage)  during 
its  first  program  year  after  the  effective 
date  of  diis  proddon.  The  following 
example  of  the  applicdion  of  this 
provision  is  offered  to  further  illustrate 
the  Agency's  intent 

Example:  Program  Partidpant  XYZ 
has  4  years  remaining  In  the  program  as 
of  August  15. 1888  (Le..  it  graduates  from 
the  program  en  Aagud  14, 1993). 
Because  this  firm  lua  between  3  and  5 
years  remaining  in  the  propvm.  the 
modified  WMi-8(a)  bushieas  activity 
targets  are  applicable.  During  its  first 
fdl  program  year  aft«r  the  effective  date 
of  this  provision  (i.e.,  Aagad  IS.  198»- 
Augud  14.  ueiH.  die  ^p^cahk  Ban-8(a) 
business  target  is  10-15K— 4ie  targd 
corresponding  to  year  one  in  the 
transitional  stage.  Daiing  Ae  program 
year  of  Angnd  IS.  MBD  Angnd  14, 1981. 
the  applicable  noD^a)  basineas  targd 
is  15-20»— the  taigd  coirespoading  to 
year  two  in  the  trandtiond  stage.  The 
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applicable  non-8(a)  business  activity 
targets  for  the  ddrd  and  fourth  program 
years  would  be  20-30%  and  30-40% 
respectively.  XYX  wodd  exit  the 
program  having  a  taiget  of  between  30- 
40%  non-8(a)  revenues.  The  modified 
target  corresponding  to  the  fifth  year  in 
the  ti^ndtiond  stage  wodd  never  be 
applicable  hi  this  histance. 

SBA  has  not  changed  the  non-8(a) 
business  activity  taigets  applicable  to 
newly  admitted  finas  and  firms  widi 
more  than  five  years  remaining  in  the 
program  as  of  August  IS^  1988.  It  is 
SBA's  view  UiatAe  taigets  established 
in  the  proposed  rule  are  entirely 
consistent  with  die  intent  of  the 
Business  Ommrtunity  Devdcqiment 
Reform  Act  of  1988  and  are  not 
unrealistic  to  addeva.  The  8(a)  program 
is  a  program  designed  to  dd  in  the 
devdopment  of  business  nnnnorm 
owned  and  controlled  by  disadvantaged 
individuals.  It  is  not  intended  to  be  the 
sole  support  of  sudi  conoema.  Rima  are 
encouraged  to  develop  a  business  baae 
outside  the  8(a)  program  so  that  diey 
can  survive  after  existing  the  ptoyant 
While  severd  commentets  felt  that  die 
proposed  non^a)  business  activity 
taigets  were  too  U^  dieae  taigets  mud 
be  sd  at  levels  ftat  wfll  encourage  a 
firm  to  pio^wr  in  die  q>en  maricetplace 
after  leaving  dw  8(a)  proyam. 

The  Conference  Report  to  the 
Business  Omractunity  Development 
Reform  Act  of  1988,  RR.  Rep.  No.  MBU 
100th  CoDg^  2d  Sess.  62-63  (1988). 
provides  guidance  to  SBA  for 
establishing  non-8(a)  business  activity 
targets.  The  conference  report  states 
that  die  taigeU  established  "should 
^e/ienzi7y  require  firms  in  the  fifdi  and 
sixth  yean  to  show  25%  of  revenues 
fiom  sources  other  than  8(a)  contracts, 
while  ia  die  seventh  nd  ei^xtb  years 
such  business  revenues  shouU  iTiovs 
toward  90%,"  and.  in  the  flnfll  year  of 
program  participation,  "firms  shodd 
strive  to  achieve  at  least  dvee-iburtlH  of 
their  business  revenues  from  aowoea 
other  than  8(a)  contracts."  (Emphasis 
added].  SBA  has  taken  diese  generd 
parameters  and  has  r^ned  them  in 
order  to  have  realistic,  attainable  taigeta 
which  finns  ace  more  likdy  to  meet 

Instead  of  grouping  years  5  and  6  and 
years  7  and  8  tQgedier  (i.an  faavh«  dM 
same  business  activity  taigets).  the  final 
rde  sets  different  iMflm^m  activity 

taigets  for  each  year  in  the  tranaitiond 
stage  of  program  p"'*<tfpatimi  SBA 
believes  that  a  reqatrement  of 
approximatdy  2S  peiceat  non-8(a) 
business  in  year  6  fallowed  by  a 
requirement  of  appsmdmataly  SO  |«»»«'«»«it 
non-8(a}  budaeaa  in  year  7  wonldba 
unieasoMUa.  A  Pasttdpairt  that  bnjy 


meets  the  target  in  year  6.  and  is  thua 

not  subjad  to  lemedid  OMasures,  "^^H 

have  difficulty  in  reaching  the  taiget  in 

year  7.  SBA  believes  dMt  a  mora.9adud 

progression  away  from  8(a)  leUanca  is 

pieferabla.  In  addition,  the  find  rale  sets 

ranges  of  accqitabla  noo-8(a)  hiirinosa 

revenues  instead  of  raqdriag  a  spedfic 

minimum  levd  of  non-8(a)  busiaass. 

SBA  believes  that  the  attainment  of  non- 

8(a)  buainess  by  Ptqgram  Participanta 

witUn  a  qiedfiad  cany  is  mora  leaUatic 
than  minimum  levg}  caquiremoitSb 

A  few  coBBantan  dae  ai^gsdad  diat 
the  iion-8(a)  busineaa  activity  taigeta  be 
induatiy  specific  (La^  thd  they  VMy 

based  on  die  priinary  SIC  Coda  of  dM 
concen^.  SBA  bdievea  that  aacfa  a 
system  wodd  be  anwoikabla  and 
subjed  to  chacssa  of  pnjudicid 
traatBMnt  In  addition,  than  is  bo 
support  for  such  a  concept  in  dm 
Budnass  Devriiy  ent  Opportunity 

Reform  Act  of  1088  or  its  legislative 
history. 

OnmoMnt  was  also  made  that 
compliance  wtth  the  noft-8(a)  harincss 
activity  tai^Bts  shotdd  be  baaed  aoialy 
on  new  salea  darii^  the  applicable 
program  year,  rather  diBB  an  totd 
revenuaa.SBA  diai^roaa.  In 
support  levds.  optioaa  and 
modhficattooa  an  cowtad  tai  dM 
program  yaw  in  which  they  an 
exerdsad.  SBAbelievea  thd  diey  shodd 
be  sindlariy  ooaded  1b  d^ndniiv 
compliance  to  husinrss  mix  tnrgiiits  To 

disregard  8(a)  optiona  and  modificatiooa 
in  determining  business  mix  ixmnfUmn^ 
wodd  be  to  skew  a  firm's  trae  lebance 
on  die  8(a)  propaa.  The  intent  of  die 
new  legidatioa  waa  to  nqdn  fime  to 
become  less  d^ieadait  OB  die  8(a) 
program.  Tha  ody  wny  to  dd  diet  te  to 
count  aU  revenues  derived  durfgg  tha 
applicable  progran  year  in  detendnl^ 
businesa  mix  Gomplianoe. 

Severd  coaunenten  fait  that 
competitive  8(a)  awaida  shodd  count 
podtively  far  a  firm  in  determining 
boafaeas  mix  oompUanoe.  and  Bd 
negatively  (i.e..  diat  sole  aooroe  8(a) 

awards  shoald  be  meaaared  iVifod  all 
other  revenues  instead  of  addii^ 
competitive  8(a)  awarda  to  sole  source 
awards  and  maaaorii^  thd  figun 
against  aU  odier  revenues).  Another 
conanenter  belfavad  thd  die  regnlatfans 
shodd  not  permit  the  rtipniliaiial  of 
Defense  anatt  DisadvuiU^ed  Basfaess 
and  odwr  piefenaca  pragnai  GOBtracta 
to  count  towatd  Bo»8(a)  mvenaea.  SBA 
believea  that  tha  atatnta  and  kfialativo 
histoiy  an  dear  ooBoetBii^  both  of 
diesa  points.  SactioB  303(a)  of  die 


reaaondily  i        

"contracts  aararded  odier  thsa  I 

to  sectioa  8(0)"  of  die  Snail  ] 

Act  In  additioB.  tha  oonfareaoa  npod 

states  diat  "die  targets  established  bv 

SBA  shall  be  lor  badBass  odsida  of  die 

program  that  finu  BMMt  attalB  BBd  doaa 

not  indude  thoae  awarda  thd  ^tm 

reodva  after  GonpetilfaBa  naMetad  to 
dm  8(a)  prograiL"  HJL  Rap.  Na  UPa 
lOOdi  Cong.,  2d  Seas.  62  (198^.  The 
statutory  distinction  ia  dear.  All  8(a) 
revenue,  weedier  awarded  dvo^ 
oonqietitfaB  or  aa  a  ade  I 
is  measured  against  all  r. 
obtained  outside  the  8(a)  | 
indttdiag  SDB  and  oAsr  ] 
proyam  contracts. 

SBAalaoieodvadaanyu— WW, 
conceming  dm  i^maitioB  of  naedid 
msaauiis  far  fadton  toned  dm  nqdrad 
non<8(n)  hasJBiss  actidty  tanato 
(1 124312(14(12)).  r 
balievodthatdiei 

measures '        , 

racommended  tibat  SBA  psovida 
conatractive  aaststanca  each  I 
on  nmketing  and  fimadd  st 

hislaadofr 

thd 

8(a)  oootrad  aapport  shodd  Bd  be 
reduced  whan  good  faith  eSocta  ^ 
made  by  an  8(a)  oonosen  to  obtain  i 
8(a)  ooBtncta.  bd  whsrathe  oonooi 
did  nd  meet  its  nqdred  m-8(a) 
business  activity  taiget  (e.gM  a  fim 
submitted  8  ofids  for  iioBB(n) 
competitive  oontnda,  bd  Ceiled  to 
raodve  an  awardf.  Tte  proposed 
remedid  measaws  wen  not  i 
be  penahiaa  oden  BO  aSbcta  ^ 
made  to  obtain  noB-8(a)  i 

fim  rqieatedly  faded  to  oona  doaa  la 
tha  apphcdde  no»4(a)  basfaan  adhrlty 

SBA  has  darified  the  ragdadoB  to 
provide  that  te  type  of  remedid 
meaann  to  be  Bsed  depends  OB  dn 
extent  lo  whidi  dn  Parttc^nnt  faifad  lo 
obtain,  and  the  eftxt  expwdad  In 
seddag.  noo^a)  bndBeaa.  If  a  fim  fa 
doae  to  its  tSBsetSw  or  denoBBtntaa  thd 
it  has  made  pmd  feidi  eBerts  to  oblafa 
non-8(a)  buaness,  die  reaaedfal 
measures  to  be  taken  by  SBA  arffl 
generally  be  die  prDviaton  at  tachdcd 
and/or  naaagerid  -'-'T*'nra    not  a 
reduction  in  a|a)  aqiport  lenb.  ¥og 
example,  if  a  firm  haa  rdrmitlBd  ofina 
for  a  variety  of  B0B-8(a)  ooBlndai  bd 
fdla  to  obtahi  aBf  awBnk,  the  fim 
undoubtodiy  needs  and  ahodd  ba 
required  to  obtafai 


Refam  Act  off  1988  ceqdna  SBA  to  ad 

bosinaMacttvityi 


support. 
fim'aabttMy 
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finn  from  reduced  8(a)  support  levels 
and/or  termination  from  the  program 
where  the  firm  repeatedly  makes  no 
improvement  in  obtaining  non-8(a) 
revenues. 

The  potential  remedies  can  range  from 
requiring  a  Participant  to  obtain 
management  and/or  technical    - 
assistance  where  the  Participant's  non- 
8(a)  business  activity  is  very  close  to  the 
required  target,  to  reducing  a 
Participant's  8(a)  support  level  or 
reducing  or  eliminating  sole  source  8(a] 
awards  for  Paurtidpants  which  have  had 
less  success  in  meeting  the  required 
targets,  to  termination  where  a 
Participant  makes  no  effort  to  obtain 
non-8(a)  business  and  is  content  to  rely 
solely  on  the  8(a)  program.  The 
management  and/or  technical 
assistance  called  for  in  the  regulations 
may  be  provided  by  SBA  sponsored 
entities  (e.g.,  dirough  the  70)  program, 
the  Small  Business  Development  Center 
program,  or  SCORE  and  ACE 
counselors),  local  Jiambers  of 
commerce,  private  and  public  sector 
consultants,  educational  institutions, 
and  other  entities  as  specified  by  SBA 
as  part  of  the  annual  review  process.  A 
provision  has  also  been  added  to  the 
final  rule  that  notifies  Program 
Participants  that  termination 
proceedings  will  be  commenced  where 
no  efforts  are  made  to  obtain  non-6(a) 
revenues. 

Comment  was  also  made  that  SBA 
should  not  include  the  denial  or 
restriction  of  competitive  8(a)  contracts 
as  a  remedial  measure  since  this  kind  of 
competition  will  strengthen  the  firm's 
chances  of  obtaining  non-8(a) 
competitive  contracts.  SBA  has  removed 
from  the  final  rule  the  subparagraph  that 
permitted  restricting  the  award  of  new 
competitive  8(a)  contracts  (proposed 
{ 124.312(c)(12)(iii)).  This  proposed 
subparagraph  also  authorized  restricting 
the  award  of  new  sole  source  8(a) 
contracts.  Although  that  subparagraph 
has  been  eliminated  from  the  final  rule, 
restricting  the  award  of  new  sole  source 
8(a)  contracts  may  be  imposed  under 
|124.312(c)(12)(iv)  (proposed 
8l24.312(c)(12)(ii)). 

Several  commenters  objected  to  the 
provision  of  proposed  8 124.312(b)(4) 
which  prohibited  a  firm  in  the 
developmental  stage  of  Program 
Participation  from  receiving  8(a) 
contract  support  (whether  it  is  awarded 
as  a  sole  source  contract  or  through 
competition)  in  excess  of  125  percent  of 
the  8(a)  support  level  established  in  its 
approved  business  plan.  The 
conunenters  argued  that  this  provision 
ignored  the  nature  of  businesii  cycles. 
SBA  disagrees  with  the  commenters 


concerning  this  provision.  SBA 
encourages  firms  to  plan  for  business 
cycles  and  authorices  changes 
(increases)  in  approved  support  levels 
throughout  a  finn't  life  in  the  program  to 
account  for  such  cycles.  Specifically,  the 
regulations  authorize  increases  in 
approved  support  levels  twice  a  year  if 
such  increases  c£Ui  be  justified  (i.e., 
once,  at  the  time  of  the  annual  review, 
and  again  at  the  halfway  mark  of  the 
specific  program  year).  The  Participant's 
support  level  can  be  increased  at  the 
mid-year  point  of  a  Participant's 
program  year,  but  not  solely  to  enable 
the  firm  to  receive  an  additional  8(a) 
contract  that  it  has  identified.  In  the 
past,  SBA  may  have  approved  requests 
for  increases  in  8(a)  support  levels 
without  regard  for  whether  or  not  the 
firm  could  increase  its  non-8(a]  business 
simultaneously. 

This  brought  about  two  results.  First, 
it  gave  little  meaning  to  a  firm's 
approved  8(a)  support  level.  A  finn 
could  seek  8(a)  contracts  in  excess  of  its 
approved  8(a)  support  level,  knowing 
that  SBA  might  increase  the  support 
level  if  requested.  Second,  it  encouraged 
a  reliance  on  the  8(a)  program.  It  was 
possible  that  a  concern  could  request, 
and  receive,  an  increase  in  its  8(a) 
support  level  that  resulted  in  the  entire 
capacity  of  the  business  being  devoted 
to  the  performance  of  8(a]  contracts. 
This  would  have  made  it  difficult  for  a 
firm  to  make  the  transition  into  the 
competitive  marketplace  upon  leaving 
the  program. 

The  final  rule  permits  a  Participant  to 
request,  and  rec^ve,  an  increase  in  its 
approved  8(a)  support  level,  but  only  if  it 
can  demonstrate  that  it  has  increased  its 
capacity  and  capability  to  the  point  that 
its  currently  app^^ved  8(a)  support  level 
is  inappropriate.  In  addition,  the 
increased  capacity  and  capability  must 
be  to  the  point  that  any  approved 
increase  in  8(a]  support  would  not 
commit  the  entire  increased  capacity  of 
the  concern  (i.e.,  after  increasing  its  8(a) 
support  level,  the  Participant  would  still 
be  able  to  perform  additional  non-8(a) 
contracts). 

In  measuring  whether  a  Participant 
has  reached  its  approved  8(a)  support 
level  during  any  program  year,  the 
regulations  (5  ia4.312(b)(6)  for  firms  in 
the  developmental  stage  and 
i  124.312(c)(9)  far  firms  in  the 
transitional  stage)  state  that  the  dollar 
value  of  the  base  year  of  all  contracts 
awarded  during  that  program  year 
(excluding  options  on  such  contracts 
which  would  be  exercisable  in  one  or 
more  subsequent  program  years)  will  be 
added  to  the  doOar  value  of  aO  options 
and  other  modiflcations  affecting  price 


that  are  exercised  during  that  program 
year.  Options  and  modifications  are 
counted  in  the  program  year  during 
which  they  are  exercised.  If  an  option  or 
modification  were  exercised  in  the  same 
program  year  in  which  the  base  year  of 
an  8(a)  contract  was  awarded,  then  both 
the  base  year  and  option/modification 
would  be  counted  in  that  program  year. 
If,  however,  an  option  or  modification  is 
exercised  in  a  subsequent  program  year, 
only  the  base  year  of  the  8(a)  contract 
would  be  counted  in  determining  8(a) 
support  received.  In  such  a  case,  the 
dollar  value  of  the  option  or 
modification  would  be  counted  in  the 
program  year  in  which  the  option/ 
modification  was  exercised. 

Several  commenters  felt  that  the 
measurement  of  support  levels  should 
be  based  on  revenues  instead  of  on  the 
value  of  contracts  awarded  during  the 
year.  They  reasoned  that  Ms  change 
was  particularly  needed  in  the  case  of 
indefinite  quantity  contracts  where  a 
ceiling  dollar  amount  might  never  by 
reached.  In  such  a  case,  if  a  ceiling 
dollar  figure  is  counted  toward  a  firm's 
support  level  and  the  procuring  agency's 
needs  under  the  contract  do  not  come 
dose  to  that  figure,  the  8(a)  firm  could 
be  penalized  (i.e.,  it  might  not  have  been 
eligible  for  other  8(a)  contracts  because 
it  had  reached  its  approved  support 
level).  SBA  agrees  that  the  application 
of  this  provision  in  the  indefinite 
quantity  contract  context  should  be 
clarified,  bi  this  regard,  the  final  rule 
now  specifies  that  in  the  case  of  an 
indefinite  quantity  contract  having  a 
guaranteed  minimum,  only  the 
guaranteed  minimiun  dollar  amount  is 
counted  against  a  concern's  approved 
8(a)  support  level.  SBA  does  not, 
however,  believe  that  the  support  level 
measurement  should  be  changed  from 
contract  value  to  revenues.  U  such  a 
change  were  made,  adherence  to  a 
firm's  approved  support  level  could  not 
be  determined  until  after  the  program 
year  ended.  In  which  case,  it  would  be 
too  late  to  restrict  8(b)  awards  because 
thR  firm  would  have  exceeded  its 
approved  support  level.  Restrictions  in 
the  subsequent  pro-am  year  would  not 
be  supportable  because  the  firm  would 
have  a  newly  established  approved 
support  level  for  each  year. 

Section  124.313  repeats  the  provision 
of  SBA's  previously  existing  regulations 
that  SBA  will  certify  its  own 
competence  to  perform  the  8(a) 
requirement.  This  certification,  required 
by  law  as  a  condition  of  8(a)  contract 
award  for  both  sole  source  and 
competitive  8(a)  extracts,  should  not  be 
confused  wlUi  the  entirely  distinct 
Certificate  of  Competency  (COC) 


^,  \f.  *. 
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availdiie  ssukr  the  Snail  Business  Act 
and  part  US  of  tUs  Title.  Tkt  COC 
program  does  mt  a|i^  to  a(a) 
coBlracls.  One  oosHMirter  qnesttinad 
whether  an  8(a)  finn  ooutd  appeal  SBA's 
refosal  to  certify  Ha  oonqietenqr  on 
behalf  of  a  qiedfic  ooncani.  IW 
regulatioos  call  far  no  sodi  appeal 
process.  PracticaE^,  haweeei,  the  fina^a 
viewrs  conoeniLsg  tibia  issue  wfll  be 

heard.  In  a  sole  sourea  8(a)  oomract,  te 
firm  will  generally  be  invirfrBd  in 
negotiations  wiAAepruuaa^agen^. 
If  the  procariag  agemy  is  not  satisfied 
that  the  oonoem  has  ttie  capadty  tx 
c^Nibility  to  pesfrni  the  rsqairaaent  it 
will  so  notify  SBA.  SBA  wiU  diecass  the 
natter  with  die  fina  and  the  pncv^ 
agency  to  detenaiDe  wfaetiMT  die  finn 
can  perform  the  ooottacL  Hk  fiaa'e,  as 
well  as  the  agBDcy'ft  views  will  be 
considered  in  tiiiaTegBrd.  if  SBA 

concurs  with  the  procariiv  agBB^.  the 
procuring  agincy  witt  be  aatkniaed  lo 
negotiate  w^  anothar  8(a)  fina.  if  SBA 
deteradnee  that  tbe  Grb  caa  perfaoL 

but  ihm  procuiiug  agency  stfll  i 

SBA  can  appeal  that  dedsioa  to  dv' 
head  of  the  procatkig  agency. 

Section  124.314  reqniiea  die  snioclcd 
8(a)  coBoem  in  eitiier  a  sole  Boaree  or 
competitive  a(a)  awaid  to  perConi  a 
certain  priii  iiiiingij  of  Am  'wiulieaienf 
widi  its  ofWB  weak  fiotoa.  Ite 
pereeatages  for  service  asid  soppfy 
contracts  an  t^       ~ 

8(a)(U)(A)ofl 

U.S£.«7(a)ri4)(A).as( 

PDfalisLBwa».a8Lfriai 

8(a)(14XQoftiiBSBattL_ 

raquires  SBA  to  aslriilish  I 

ofworiirsq 

spedelfyoa       ^ 

an  8(a)  oontiactor  to  petbtfls  at  leaatlir 
percent  of  the  cost  cf  the  ooatiact,  not 
indadbng  die  cost  of  Bateriala,  with  its 
own  emidoyees  for  e  gCDnsi 
construction  oosMract,  and  at  leaat  2M 
of  the  coat  of  tiH  oonlrect  not  Incbdii^ 
the  cost  of  aaeleriala.  with  its  oeni 
onployees  for  a  qieciaify  ooostraction 
cflBiract  These  are  tlie  same  p—— «*-gft 
of  work  leqaireuieBts  that  the  8(a) 
regulatiaas  have  UstoricaUy  rsqaiced  far 
general  and  spedalfy  trade  fionatracttoa 
contracts.  Tlie  nde  darifies  dtat  woA. 
done  by  an  8(a)  conoem's  sabstdiary. 
even  if  wholly  owned,  does  not  onnit  in 
deteimining  whether  the  appbcaUe 
perfoiBianoe  of  lequiiement  is  beii^ 
foUilled.  White  a  few  conunenters 
objected  to  the  tnchiaioB  of  tins 
clarificationin  the  regdatioaa.  SBA  did 
not  adopt  these  coaaatients  in  aa  macfa  as 
this  proviaion  is  based  oa  an  opinion  of 
SBA's  Office  of  Gener^  Cooasd  and 
represents  the  Agency's  past  practice 


requirement  wmdd  be  ooBbary  te 

section  a(a)(14)(^  of  tiie  SmU  1 

Act.ee  amended  by  PabHc  Law  W  eei. 
Hiat  seclkai  qipbes  to  aB  aervices, 
exdadkig  nwatnirtiofc  Aiddtsct  and 
engineering  services  are  not  exdaded 
from  Aat  teqainsaent. 

Section  124J15  deftaiea  wbat 
constitutes  'tair  maricet  prfce^'  far  8(a) 
contract  paipuess.  This  section  is  takan 
almost  vertattim  from  sectioi  301(e)  of 
the  ftuiness  Opportunify  Devetepssent 
Reform  Ad  of  »•&  SBA  received  Itttie 
connsnt  on  tide  sortiiM  and  it  ia 
unHiangsd  fcoas  the  propoeed 
regulations. 

Sedkm  IMJlt  aathorixes  SBA  to 
delegate,  by  die  use  of  ^edel  daaaes  in 
tte  price  md  sdwontract,  tke 
respoiMibiUfy  for  ailaiiiiBiiiiiiig  an  8(a) 
suboonlract  to  tte  prooaing  agency.  The 
proposed  rale  exdaded  certahi  actions 
from  those  that  coukl  be  driegetad  to 
the  pracartsB  agency  by  8BA.  nooniiH 
agmdaa  fait  tiwt  they  sboold  have 
administration  ftBctions  with  rrapect  to 
the  exerdse  of  optiuus  asid 
modifications.  SBA  apses  with  laspact 
to  options  and  haa  defatsd  the  ■■ftnTin'o 
to  options  witiiin  the  praviaiane  of 
actions  that  SBA  wiU  not  defagale  to 
procuring  agsncies.  SBA  aten  ayaee  tet 
the  exerdae  of  audificatlonB  witUn  the 
scope  of  ti»  contract  ia  wtthia  die 
authorify  of  tlie  ptuuning  agsncy 
contracting  officer.  Howevor; 
mnttifirstinns  neisiih  lln  suips  ul  Ihu 
contract  atew  in  effact.  new  oontiacts 
w^ddinaed  SBA's  aanatence.  SBA  has 
seen  aeny  faet^Bos  irine  e 
modificatian  ctea^  OBlaide  tiie 
the  originai  contract ' 
by  die  pracnring  agency  (widiont  any 
SBA  involvement  and  many  times 
withoal  notice  to  SBA)  to  pemit  an  8(a) 
firm  which  haa  exited  the  propam  to 
perform  woA  it  wo^  otherwiae  not 
have  been  riigiUe  to  perfona. 

SBAhes  ddeted  modificatians  from 
die  list  of  actioin  which  SBA  wili  not 
delegate  to  procming  agencies.  SBA 
beiieves  tikat  1 121318.  deafing  widi  die 
exercise  of  modificationa  beyond  tiie 
scope  of  dm  original  8(8)  contract,  ia 
sufficient  to  ensure  SBA's  invidveaent 
and  concancaoe  in  each  actional  SBA 
also  believes  tiiat  its  second  conoem 
with  regard  to  ludifiGatians.  diet  many 
times  9BA  does  not  receive  copies  of 
modifications  of  8(a)  oontracts,  wm  be 
remedied  by  an  addition  requiring  sack 
notice  in  the  FAR. 

Akhoa^  decisions  to  tenatnate  a 
ctmtract  are  to  be  Bude  by  te  prooBsi^ 


of 


agency 

beiavolvedidlhe 

can 


lasell 


me 

8(a).      

involvement  ia  enaniad  by  the 
provisions  of  |iai31t  endl  tkas,  hv 
deleted  tsrmhmttona  from  tide  aacllan. 
CommsnlB  were  made  that  OA's 
concurrence  dmald  be  mqoirad  bafaas 
novations  can  be  enlssed  end  with 
regard  to  ail  nrnttsBB  pertdoiiV  to 
advance  paymenta.  SBA  ooncun^  PMi 

has  teft  these  two  acttn 
caanot  be  delegated  to  ] 
agencies. 

Sectton  121317  prorideB  far 


—      '      I  f  Ihi  rtirailTsali^l 
oanMt(4  of  dm  1(0)  ooneesB  pmfacmh^ 
die  conlract  tZBBsfar(s)  ownmidp  of  dm 
conosm.  TUs  section  ia  taken  dtawtiy 
from  section  407  of  dm  easiness 
Opportunity  DevriopaisBt  Keisni  Act  of 
ISM  and  iBvisBsnla  the  leqiAaaMBt 
dmt  a  eonHact  be  perfarmed  by  tte  1(4 
firm  that  taltiaUy  lacstved  tbs  ca^ 
award.  Urn  SBA  AdmisMrator  is 
authosiaBd  to  waiv*  tiiis  1 
under  I 
Severali 

coatd  taqnast  B  wrtver  to  be  mnnled  by 
dieSBAAdai'  ■  -    ^    -    - 

clarifies  that  I 

which  was  awasdad  the  8(0)  1 
the  procuring  ngancy  amy  raqimet  a 
waiver.  GeflCfaMy,  lUa  imibsbI  most  be 
made  prior  to  the  KslkiiaishBaBnt  of 
ownanb^  and  contad  by  tta  original 
oiBi  awafaee  aaaas,  pmsnom  to 
i  124.317(d).  the  head  of  the  pracariag 
agency  cettifiee  Am  teraanetton  of  the 
conlract  woaid  aeverefy  impeir  the 
attainment  of  the  ageacy'a  proyam 
objectives  or  missJOBS,  ka  sock  cms;  a 
request  far  a  vnavcr  by  tim  procaring 
agency  Buy  be  oonsidsred  sabaeiiBsnt 
to  the  chai^  in  ownetshqp  and  conlreL 
Urn  dedsfan  to  grant  a  waiw  te  still 
statutory  vested  soWy  la  the  SBA 
Adminislretar.  In  additien.  where  tite 
changB  m  ownsishy  and  control  is  das 
to  the  death  or  incapactfy  of  an 
individaaKs)  upon  whom  eligiUlify  to 
based,  the  request  for  a  waiver  nmy  ba 
made  as  soon  as  possible  after  tlw 
"nmrnrr  nf  snrh  nrrni  yai  ismiil  In 
8 124.317(0). 

SBA  alsowiriies  to  clarify  dwi 
waivers  suy  be  reqnested  end  grantnd. 
for  "changes  in  owaenfaip  and  control" 
or  far  "performance"  of  specffic 
ooBitracts.  A  waivar  far  a  change  of 
ownenh^  if  granted,  apidiee  to  aH  a(a) 
contracts  bcfag  perfouned  by  dm 
conosm  (La,  sacfa  a  waivar  I 
an  8(a)  oonosni  to  < 
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on  all  of  its  8(a]  contracts.)  A  waiver 
relating  to  the  performance  of  a  speciic 
contract  is  just  that.  The  Participant  is 
authorised  to  continue  performance  on 
the  8(u;  -ontract  for  which  the  waiver 
was  granted.  If  a  waiver  for  a  change  in 
ownership  is  not  granted,  the  8(a) 
concern  must  obtain  a  waiver  of 
performance  for  each  8(a]  contract  it 
■eeks  to  perform  after  the  change  of 
ownership  and  control  occiirs. 

Several  commenters  noted  that  this 
provision  was  not  limited  in  its 
application  to  contracts  entered  into  on 
or  after  October  1. 1960  as  set  forth  in 
the  Business  Opportunity  Development 
Reform  Act  of  1988.  SBA  has  clarified 
the  final  rule  to  so  limit  the  application 
of  this  provision.  As  such,  this  provision 
does  not  apply  to  previously  awarded 
8(a)  contracts  or  to  contracts  which  may 
yet  be  awarded  prior  to  October  1. 1989. 
A  few  commenters  also  believed  that 
there  should  be  discretion  in  whether  to 
terminate  an  8(a)  contract  for 
convenience  where  there  is  a  change  in 
ownership  and  control  The  statute  does 
not  give  such  flexibility,  and.  therefore, 
SBA  has  not  adopted  diis  comment 
Conversely,  several  commenters  felt 
that  the  termination  should  be  for 
default  instead  of  convenience  (so  that 
reprocurement  costs,  etc.,  would  not  be 
borne  by  the  Government)  where  the 
concern  was  no  longer  owned  and 
controlled  by  disadvantaged 
individuals.  In  such  instances, 
termination  for  convenience  is 
statutorily  required  and  cannot  be 
changed  by  ^A  in  these  regulations. 

Section  124  J18  incorporates  into  the 
regulations  opinions  of  the  SBA's 
General  Counsel  concerning  the 
exercise  of  options  and  modifications. 
Specifically,  this  section  treats  the 
exercise  of  an  unpriced  option  or  a 
modification  beyond  the  scope  of  the 
initial  8(a]  as  a  new  contracting  action. 
As  such,  if  a  concern  has  exited  the  8(a) 
program  or  is  other  than  small  under  the 
size  standard  corresponding  to  the  SIC 
code  for  the  requirement,  the  option  or 
modification  cannot  be  exercised.  If, 
however,  the  concern  were  still  a 
Program  Participant  and  still  a  small 
business  under  the  size  standard 
corresponding  to  the  SIC  code  for  the 
requirement,  negotiations  concerning  the 
modification  or  pricing  the  option  could 
be  entered  into  and,  if  a  fair  and 
reasonable  price  is  negotiated,  the 
option  or  modification  could  be 
exercised.  Alternatively,  a  priced  option 
or  a  modification  within  the  scope  of  the 
initial  8(a]  contract  award  could  be 
exercised  whether  or  not  the  concern 
that  received  the  award  has  exited  the 
8(a)  program  and  whether  the  concern 


has  grown  large  under  the  size  standard 
corresponding  to  tha  SIC  code  for  the 
requirement  One  commenter  noted  that 
a  modification  beyond  the  scope  of  the 
initial  8(a)  award  should  not  be 
exercised  even  if  the  concern  were  still 
a  Program  Participant  and  still  a  small 
business  under  the  ^ize  standard 
corresponding  to  the  SIC  code  for  the 
requirement  where  the  value  of  the 
modification  exceeds  the  applicable 
threshold  amount  set  forth  in  S  124.311. 
SBA  concurs.  As  long  as  such  a 
modification  is  considered  a  new 
contracting  action,  t  it  exceeds  the 
applicable  threshold  amount  it  can  only 
be  accepted  by  SBA  for  competition 
among  eligible  8(a)  concerns.  Although 
not  commented  on,  the  same  rationale 
applies  to  unpriced  options. 
Consequently,  the  final  rule  has  been 
amended  to  specify  that  an  unpriced 
option  or  modification  beyond  the  scope 
of  the  contract  cannot  be  exercised  in 
any  case  where  the  anticipated  value  of 
the  option  or  modification  exceeds  the 
threshold  amoimt  for  the  concern 
wishing  to  exercise  it  SBA  may  only 
accept  such  requirament  for  competition 
among  eligible  8(a)  concerns. 

Section  124.319  sets  forth  the 
procedures  for  terminations  of  8(a) 
contracts  for  both  default  and 
convenience.  These  provisions,  with  one 
exception,  are  identical  to  those 
previously  contained  in  S  124.302(d).  The 
only  exception  is  that  as  noted  above  in 
1 124.317,  a  termination  for  convenience 
must  be  initiated  whenever  the 
diflndvantaged  owners]  of  an  8(a) 
'v  jem  tran8fer(8j  ownership  of  the 
concein  to  any  other  party  and  the  SBA 
Administrator  does  not  grant  a  waiver 
pursuant  to  the  exceptions  set  forth  in 
S  124.317.  Aside  fit>m  a  few  comments 
relating  to  the  provision  relating  to 
contract  transfers,  this  section  was  not 
commented  on. 

Section  124.320  addresses  disputes 
and  appeals.  Paragraph  (a)  speaks  to 
contract  disputes  generally.  Disputes 
arising  between  an  8(a)  subcontractor 
and  a  procuring  agency  contracting 
officer  will  generwly  be  decided 
unilaterally  by  the  procuring  agency 
contracting  ofiicei.  Disputes  arising  out 
of  matters  relating  to  advance  payments 
or  business  development  expense  funds 
will  be  decided  unilaterally  by  SBA's 
contracting  offices.  For  disputes  arising 
out  of  construction  contracts  where  SBA 
has  waived  bonding  pursuant  to 
S  124.305,  the  proposed  rule  specified 
that  the  contracting  officer  deciding  the 
dispute  will  be  that  as  agreed  between 
SBA  and  the  procuring  agency. 
Comment  was  received  objecting  to  this 
provision.  Commenters  fell  that  the 


procuring  agency  contracting  officer 
should  always  be  the  official  deciding 
disputes  concerning  performance.  SBA 
agrees  with  that  comment  The  proposed 
rule  intended  that  the  ptocuring  agency 
contracting  officer  decide  such  disputes. 
The  proposal  was  also  intended  to 
permit  the  SBA  contracting  officer  to 
decide  disputes  concerning  the 
disbursement  of  funds  from  the  special 
bank  account  established  to  protect 
suppliers  of  the  8(a)  concern.  That 
clarification  has  been  made  in  this  final 
rule.  Participants  have  the  right  to 
appeal  contracting  officer  decisions 
under  the  Contract  Disputes  Act  of  1978. 
Paragraph  (b)  describes  the  conditions 
and  procedures  for  appeal  by  SBA  to  the 
head  of  a  procuring  agancy.  This 
paragraph  clarifies  that  SBA  is 
authorized  to  appeal  both  the  decision 
not  to  set  aside  a  requirement  for  the 
8(a)  program  and  the  terms  and 
con(£tions  of  a  contract  already  set 
aside  for  the  program.  No  specific 
comments  were  received  concerning  this 
paragraph  and  it  remafeis  imchanged  in 
the  final  rule. 

Section  124.321  sets  forth  the 
requirements  by  which  a  Program 
Participant  may  enter  |oint  venture 
agreements  to  perform  8(a)  contracts. 
Several  commenters  objected  to  the 
requirement  that  SBA's  size  regulations 
apply  to  the  joint  venture  entity.  While 
the  8(a)  program  is  designed  to  develop 
small  businesses  owned  and  controlled 
by  disadvantaged  individuals,  it  must  be 
remembered  that  8(a)  subcontracts  must 
be  awarded  to  small  business  entities.  If 
an  8(a)  concern  is  not  small,  eidier  in  its 
own  right  or  because  of  affiliation,  it 
cannot  receive  an  8(a]  award.  If  an  8(a) 
concern  wishes  to  be  bivolved  with  a 
large  concern  in  an  8(s)  contracting 
matter,  to  gain  experience  in  a  certain 
area  or  for  another  reason,  it  can 
subcontract  a  portion  of  the 
performance  of  the  8(a)  contract  (in 
accordance  with  the  percentages'  set 
forth  in  S  124.413)  to  the  large  concern.  It 
cannot  however,  joint  venture  with  that 
concern.  Failure  to  comply  with  the 
requirements  of  this  section  with  respect 
to  performance  and/or  control  of  the 
joint  venture  project  may  subject  the 
firm  to  Program  termination 
proceedings. 

In  response  to  comments,  SBA  has 
also  added  a  new  paragraph  in  the  final 
rule  concerning  required  performance  of 
work  percentages  by  the  8(a)  party  to 
the  joint  venture.  Section  124.321(f) 
requires  the  8(a)  partner(8)  to  an  eligible 
8(a)  joint  venture  to  perform  the 
applicable  percentages  of  work  required 
by  8  124.314.  For  example,  in  a 
professional  services  contract  at  least 
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50%  of  the  cost  of  contract  performance 
incurred  for  labor  must  be  expended  for 
employees  of  the  8(a)  partners)  to  the 
joint  venture.  Performance  by  the  other 
joint  venturer(8)  does  not  satisfy  this 
requirement  To  permit  performance  by 
other  joint  venturers  to  count  toward  the 
performance  of  work  requirements 
imposed  by  {  124.314  would  be  to  permit 
circumvention  of  the  subcontracting 
limitations  through  the  joint  venture 
mechanism. 

Section  124.401  addresses  advance 
payments.  The  requirements  set  forth  in 
this  section  are  substantively  the  same 
as  those  formerly  used  by  SBA  in 
authorizing  and  administering  advance 
payments.  The  former  regulation  has 
been  reworded  where  necessary  for 
clarity.  In  addition,  several  provisions 
which  previously  appeared  only  In 
SBA's  Standard  Operating  Procedures  or 
policy  guidelines  have  been  added  to 
the  regulations.  This  section  also 
incorporates  the  provisions  formeriy 
appearing  hi  §  124.403  concerning  letters 
of  credit  Again,  the  substance  of  the 
regulation  dealing  with  letters  of  credit 
has  not  been  changed,  but  it  has  been 
mcorporated  into  the  advance  payment 
section  for  ease  of  use,  understanding 
and  clarity. 

Several  commenters  recommended 
that  advance  payments  be  authorized 
only  in  connection  with  sole  source  8(a) 
awards  and  not  for  competitive  8(a) 
awards,  noting  that  finms  lacking 
financial  capacity  would  otherwise 
submit  offers  in  response  to  a 
competitive  8(a)  soUcitation  with  an 
expectation  of  obtaining  financing 
through  advance  payments.  "The 
commenters  believed  that  such  a 
practice  would  lead  to  unfair 
advantages  in  an  8(a)  competition.  SBA 
agrees  and  has  inserted  a  new 
S  124.401(a)(3)  which  limits  advance 
payments  to  sole  source  8(a)  contracts. 

SBA  has  also  clarified  that  options  ai«' 
not  included  when  determining  the 
amount  of  advance  payments  that  may 
be  authorized  (see  {  124.401(a)(4)). 
While  SBA  has  never  directly 
authorized  advance  payments  in  excess 
of  the  value  of  the  base  contract  we  are 
aware  that  a  few  such  advance 
payments  have  been  made.  There  have 
been  several  cases  where  advance 
payments  have  been  given  in  excess  of 
the  base  contract  in  anticipation  of 
options  to  the  contract  only  to  have  the 
procuring  agency  not  exercise  the 
options.  In  such  a  situation,  SBA  is  left 
in  the  precarious  position  of  seeking 
repayment  in  excess  of  the  value  of  the 
entire  contract.  The  rule  has  been 
amended  to  prevent  this  situation  fitjm 
arising. 


Section  124.402  addresses  Business 
Development  Expense  (m)E).  This 
section  governs  Uiose  Program 
Participants  that  are  perfooning 
contracts  for  which  BDE  was  given  prior . 
to  the  expiration  of  the  BDE  program.  As 
previously  noted,  the  newly  authorized 
loan  program  set  forth  in  fi  122.57  of  this 
title  is  intended  to  replace  £DE.  The 
granting  of  BDE  is  no  longer  authorized 
after  June  1, 1989,  the  effective  date  of 
the  statutory  provision  authorizing  the 
loan  program.  No  comments  were 
received  concerning  the  substance  of 
these  provisions. 

Section  124.403  (proposed  S  124,501), 
Development  assistance  program,  and 
8  124.404  (proposed  8  124.502),  Small 
Business  and  Capital  Ownership 
Development  Program  are  identical  to 
fi  8  124.501  and  124.502  of  the  former 
regulations,  respectively.  No  comments 
were  received  concerning  these  sections 
and,  except  for  typographical 
corrections,  they  have  not  been  changed 
in  this  final  rule. 

Section  124.501  (proposed  fi  124.601) 
sets  forth  those  reporting  requirements 
not  set  forth  in  other  sections.  This 
section  states  requirements  which  are 
mandated  by  the  reform  legislation. 
Only  a  few  comments  were  received 
from  the  public  concerning  this  section. 
These  comments  recommended  changes 
which  were  contrary  to  the  statutory 
mandates  and,  thus,  have  not  been 
adopted. 

Compliance  With  Executive  Orders 
12291  and  12812.  the  Regulatory 
Flexibility  Act  (5  U.S.C  601.  et  seq.),  and 
the  Paperwork  Reduction  Act  (44  VS.C. 
ChS5) 

For  purposes  of  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act  this 
rule  is  a  major  rule  which  is  likely  to 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  As 
discussed  in  the  initial  regulatory 
flexibility  analysis  contained  in  the 
proposed  rule  (54  FR 12071),  this  rule  is 
necessary  to  implement  the  Business 
Opportunity  Development  Reform  Act  of 
1988  (Pub.  L 100-656)  and  to  implement 
changes  in  Agency  policy  relating  to  the 
8(a)  program.  A  summary  of  the  public 
comments  on  the  proposed  rule  and 
SBA's  actions  as  a  result  of  such 
comments  is  set  forth  in  the  preceding 
section  of  this  preamble.  SBA  submits 
that  there  are  no  alternatives,  which 
were  not  highlighted  in  the  summary  of 
the  public  comments,  which  could 
implement  the  policies  and  legal 
requirements  addressed  by  this  rule  in  a 
more  cost  effective  manner  or  in  a 
manner  which  would  have  less 
economic  effect  on  small  businesses. 


The  potential  ootts  and  bansfitt  of  die 
rule  as  well  as  die  net  benefit  dFdM  rub 
are  unchanged  from  diose  set  fordi  in 
die  preamble  to  die  proposed  rule  (54  FR 
12070-12071).  Projected  annual 
purchases  duou^  die  8(a)  Program  as 
revised  by  hnplementation  of  the 
Reform  Act  are  estimated  at 
approximately  $4  billion.  The  cost  of 
hnplementing  this  rule  it  estimated  to  be 
approximately  $11  million,  to  be  used 
primarily  to  establish  and  Implement 
new  rules  and  guidelines  and  to 
purchase  new  equipment  and  to  hire 
and/or  train  personnel  The  net  benefits 
of  the  rule  realized  by  program 
participants  through  their  greater  access 
to  and  ownership  of  productive  capital 
as  a  result  of  8(a)  program  participation. 
In  additioa  the  national  defense 
production  base  will  be  strengthened  by 
assisting  8(a)  participants  which 
perform  defense  contracts  to  develop 
into  stronger,  better  established  and 
more  competitive  businesses. 

In  die  preamble  to  die  proposed  rule, 
SBA  noted  S  sections  of  the  proposed 
rule  which  contained  new  or  changed 
paperwork  requirements.  The 
paperwoik  requirements  have  been 
made  a  part  of  this  final  rule  and  relate 
to  the  following:  business  plan 
(fi  124.301),  annual  reviews  and 
continuing  program  eligibility 
(88 124.111  and  124.302),  reporting  and 
verification  of  8(a)  and  non-8(a) 
business  activity  (fi  124.312)  and 
capability  statementa  (fi  124.501, 
proposed  as  fi  124.601).  Prior  to  use  in 
the  8(a)  Program,  these  requirementa 
will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act 

Finally,  SBA  certifies  diet  this  rule 
does  not  require  a  Federalism 
Assessment  under  Executive  Order 
12612. 

List  of  Subjects  in  IS  CFR  Part  124 

Government  procurement  Minority 
business,  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 

Accordingly,  pursuant  to  the  authority 
set  forth  in  sections  7(j)  and  8(a)  of  the 
Small  Business  Act  15  U.S.C.  6360)  and 
637(a),  SBA  hereby  revises  subpart  A, 
part  124  of  title  13  of  die  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  124-[AMENDED] 

1.  The  audiority  citation  for  part  124  is 
revised  to  read  as  follows: 

Audiority:  15  U.S.C.  634{b)(e).  S38(j),  e37(a), 
637(d)  and  Pub.  L  »-«ei,  sec.  1207,  Pub.  L 
100-ase,  and  Pub.  L 101-37. 

2.  Subpart  A  of  part  124  is  revised  to 
read  as  follows: 
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'  SnuH  Buskwss 
■nd  CsplM  OwfMTSMp  Osvoiopfncnt 

Sk. 

124.1    Scope  of  ngulatioiu. 

124^    AMOciate  Adcoinutrator  lot  Minority 

Small  Businesa  and  Capital  Ownership 
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§  124.1    Scope  of  regutetions. 

(a)  General.  [1]  These  regulations 
implement  sections  B(a)  and  7(j]  of  the 
Small  Business  Act,  as  amended  by  the 
Business  Opportunity  Development 
Reform  Act  of  1988,  and  Business 
Opportunity  Development  Reform  Act 
Technical  Corrections  Act,  (15  U.S.C. 
637(a)  and  636(j),  aa  amended  by  Pub.  L. 
100-ese  and  Pub.  L.  101-37.).  Sections 
8(a)  and  7(j)  of  the  Small  Business  Act 
establish  the  Minority  Small  Business 
and  Capital  Ownership  Development 
Program  or  8(a)  Prccram.  The  8(a) 
Program  is  intended  to  be  used 
exclusively  for  business  development 
purposes  to  help  small  businesses 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals,  economically 
disadvantaged  Indian  tribes,  including 
Alaska  Native  Corporations,  and 
economically  Native  Hawaiian 
Organizations  to  compete  on  an  equal 
basis  in  the  mainstream  of  the  American 
economy. 

(2)(i)  Except  as  set  forth  in  paragraphs 
(a)(2}  (ii)  and  (iii)  aS  diis  section  and 
S  124.311(b)  of  this  title,  4he8e 
regulations  apply  to  all  business 
concerns  applying  for  or  participating  in 
the  8(a)  program  at  of  the  effective  date 
of  the  regulations.  As  noted,  portions  of 
these  regulations  also  apply  to  other 
Federal  programs  for  which  social  and 
economic  disadvantaged  status  is  a 
requirement  of  program  eligibility.  Such 
programs  include,  among  others,  the 
Small  Disadvantaged  Business  (SDB) 
Set-aside  and  Bid  Preference  Programs 
authorized  by  secfion  1207(a)  of  Public 
Law  99-661,  and  tke  Minority  Small 
Business  Subcontracting  Program 
authorized  by  section  8(d)  of  the  Small 
Business  Act  (15  U.S.C.  637(d)). 

(ii)  Application*  in  process  as  of  the 
effective  date  of  tkese  regulations, 
including  applications  that  have  been 
declined  but  have  not  received  final 
determinations  on  requests  for 
reconsideration,  will  not  be  subject  to 
the  new  provisions  of  1 124.107(a) 
regarding  length  of  time  in  business  or 
the  new  provisioos  of  i  124.109(b)  whidi 
make  frandiises  ioeli^ble  for  8(a) 
program  participation.  Such  applicants 


will  be  subject  to  Agenqy  policy 
requirements  regarding  potential  for 
success  and  ineligible  businesses  which 
were  in  effect  on  the  date  of  application, 
(iii)  Procedures  described  in  S  124.210 
relating  to  appeal  of  SBA's  decline  of  an 
application  are  effective  as  to 
applications  which  are  declined,  after 
reconsideration,  by  the  Associate 
Administrator  for  Minority  Small 
Business  and  Capital  Ownership 
Development  on  or  after  the  effective 
date  of  these  regulatione.  Procedures 
described  in  55  124.208, 124.209, 124.211, 
relating  to  Program  graduation.  Program 
termination  and  Program  suspension 
shall  apply  to  concerns  which  SBA 
seeks  to  graduate,  terminate  or  suspend 
but  to  which,  as  of  the  effective  date  of 
these  regulations,  an  Order  to  Show 
Cause  has  not  been  issued  piu-suant  to 
13  CFR  124.110(k),  124.112  and  124.113  of 
SBA's  rules  which  were  in  effect  on  July 
31, 1989.  Proceedings  relating  to  any 
concern  to  which  SBA  has  issued  an 
Order  to  Show  Cause  prior  to  the 
effective  date  of  these  regulations  shall 
be  governed  by  13  CFR  part  124  and  part 
134  as  it  existed  on  the  date  of  the 
issuance  of  the  Order  to  Show  Cause. 

(b)  The  8(a)  and  7(j)  programs.  (1) 
Section  8(a)  authorizes  SBA  to  enter  into 
all  types  of  contracts,  including,  but  not 
limited  to,  contracts  for  supplies, 
services,  construction,  research  and 
development  with  other  Government 
departments  and  agencies  and  to 
subcontract  the  performance  of  these 
contracts  to  small  business  concerns 
owned  and  controlled  by  sodally  and 
economically  disadvantaged 
individuals,  Indian  tribes  or  Hawaiian 
Native  Organizations. 

(2)  Section  7(j)  authorizes  ^A  to 
provide  fmancial  assistance  to  public  or 
private  organizations  to  pay  all  or  part 
of  the  cost  of  projects  designed  to 
provide  technical  or  management 
assistance  to  individuels  or  small 
business  concerns  eligible  for  assistance 
under  sections  7(i),  7(0(10).  and  B(a)  of 
the  Small  Business  A«t 

§124.2   AMOdataAdMMatratorlor 
Minority  SmaH  Buaineae  and  CapNai 
Ownership  DavatopRiaat 

The  Associate  Administrator  for 
Minority  Small  Business  and  Capital 
Ownership  Development  (AA/ 
MSB&COD),  who  shall  be  an  employee 
in  the  competitive  service  or  in  the 
Senior  Executive  Service,  and  a  career 
appointee,  is  responsible  for  the 
formulation  and  execution  of  the 
policies  and  programs  under  sections 
7(i]  and  8(a]  of  the  Small  Business  Act. 
The  AA/MSB&COD  operates  under  the 
ultimate  supervision  of,  and  is  generally 
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responsible  to,  the  Administrator  of 
SBA. 

iJ^tS  .Sl!!»^o"*roflnm»  Certification 
and  EHgiliillty. 

The  Division  of  Program  Certification 
ai^  Eligibility  (Division)  within  the 
Office  of  Minority  Small  Business  and 
Capital  Ownership  Development 
(MSB&COD)  shall  be  responsible  for 
handling  all  matters  relating  to  8(a) 
program  eligibility,  termination  and 
graduation  from  8(a)  program 
participation,  and  certifications  of 
disadvantaged  status  for  purposes  of 
any  program  or  activity  conducted  under 
the  authority  of  section  8(d)  of  the  Small 
Business  Act  or  any  Federal  law  that 
references  such  section.  The  Division, 
headed  by  a  Director  who  shall  report 
directly  to  the  AA/MSB&COD,  shall 
have  field  offices  within  some  or  all  of 
the  Agency's  regional  offices. 

9124.4  Commission  on  Minority  Business 
DaveiopmenL 

A  Commission  on  Minority  Business 
Development  (Commission)  shall  be 
established  pursuant  to  section  505  of 
the  Business  Opportunity  Development 
Reform  Act  of  1988  (Pub.  L 100-656). 
This  Commission  is  authorized  to 
review  all  Federal  programs  designed  to 
promote  the  development  of  minority- 
owned  businesses  in  order  to  ascertain 
whether  tiie  congressionally  described 
goals  and  purposes  of  such  programs  are 
being  realized. 

9124.5  VIolatkNW. 

Willful  violation  by  an  applicant  for 
admission  to  the  section  8(a)  program  or 
an  applicant  for  participation  in  the 
section  7(j)  program  or  any  of  SBA's 
regulations  governing  these  or  its  other 
programs  may  result  in  the  applicant's 
denial  of  admission  to  the  program.  The 
nature  and  severity  of  any  such 
violation  will  be  considered  by  the  AA/ 
MSB&COD  in  making  a  determination 
on  the  admission  of  an  applicant  to  the 
program. 

"9124.6    Ponaitias  for  misrepresentations 
and  falsa  statamants. 

(a)  General.  Section  16  of  the  Small 
Business  Act  (15  U.S.C.  645)  sets  forth 
penalties  for  false  statements  and 
misrepresentations. 

(b)  Misrepresentation  of  small 
business  or  small  disadvantaged 
business  status.  The  Business 
Opporhmity  Development  Reform  Act  of 
1988  (Pub.  L 100-656)  increased  the 
penalties  for  intentional 
misrepresentation  of  small  business 
status  or  small  disadvantaged  business 
status.  Generally,  section  16(d)  of  the 
Small  Business  Act  provides  that  any 
person  or  entity  that  intentionally 


misrepresents  Oie  statiis  of  any  concern 
or  person  as  a  "small  business  concern" 
or  "small  business  concern  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals"  in  order  to 
obtain  for  him/herself  or  another  any  of 
the  conti-acting  opportunities  set  forth  in 
paragraph  (b)(1)  of  tiiis  section  will  be 
subject  to  the  penalties  set  forth  in 
paragraph  (b)(2)  of  this  section.  The 
foUowing  contracting  opporhmities  are 
subject  to  penalties  for 
misrepresentation  described  in  this 
section: 

(!)(«)  A  prime  conh-act  to  be  awarded 
pursuant  to  section  9  (Small  Business 
Innovation  Research  Prop-am  authority) 
or  section  15  (various  small  business 
set-aside  authorities)  of  the  Small 
Business  Act; 

(ii)  A  subconti-act  to  be  awarded 
pursuant  to  section  8(a)  of  the  Small 
Business  Act; 

(iii)  A  subconti-act  that  is  to  be 
included  as  part  or  all  of  a  goal 
contained  in  a  subcontracting  plan 
required  pursuant  to  section  8(d)  of  die 
Small  Business  Act;  or 

(iv)  A  prime  or  subcontract  to  be 
awarded  as  a  result,  or  in  furtherance,  of 
any  other  provision  of  Federal  law  that 
specifically  references  section  8(d)  of 
the  Small  Business  Act  for  a  definition 
of  program  eligibility, 

(2)  The  following  penalties  apply  for 
violations  of  this  section: 

(i)  A  fine  of  not  more  than  $500,000  or 
by  imprisonment  for  not  more  than  10 
years,  or  both; 

(ii)  The  administrative  remedies 
prescribed  by  the  Program  Fraud  Civil 
Remedies  Act  of  1986  (31  U.S.C.  3801- 
3812)  and  implementinig  regulations  in 
part  142  of  this  chapten 

(iii)  Suspension  and  debarment  as 
specified  in  13  CFR  part  145  of  subpart 
9.4  of  Uie  Federal  Acquisition  Regulation 
(FAR)  (48  CFR  subpart  9.4).  or  any 
successor  regulation,  on  the  basis  that 
such  misrepresentation  indicates  a  lack 
of  business  integrity  that  seriously  and 
directiy  affects  the  present 
responsibility  of  a  person  or  entity  to 
transact  business  wtih  the  Federal 
government;  and 

(iv)  Ineligibility  for  participation  in 
any  program  or  activity  conducted  under 
the  authority  of  the  Small  Business  Act 
or  the  Small  Business  Investinent  Act  of 
1958  (15  U.S.C.  661.  etseg.)  for  a  period 
not  to  exceed  3  years. 

(c)  Misrepresentation  concerning 
compliance  with  competitive  mix 
targets.  Section  16(f)  of  the  Small 
Business  Act,  as  amended  by  Public 
Law  100-666,  imposes  the  penalties  set 
forth  in  paragraph  (b)(2)  of  this  section 
on  any  person  or  entity  that  falsely 
certifies  past  compliance  with  the 


requiremenU  of  section  7(j)(io){I)  of  the 
Small  Business  Act  which  deals  with 
competitive  business  mix  and 
attainment  of  business  activity  targets 
[see  section  124.312). 

9124.7   Rastrtetlonsonfaasferi 
and  Participant  roprasantattvoa. 

(a)  General.  The  compensation 
received  by  any  agent  or  representative 
of  an  8(a)  applicant  or  Program 
Participant  for  assisting  the  applicant  in 
obtaining  8(a)  certification  or  for 
assisting  the  Program  Participant  in 
obtaining  8(a)  contracts  must  be 
reasonable  in  light  of  the  service(s) 
performed  by  the  agent  or 
representative. 

(b)  Contingent  fees.  (1)  The  fee 
charged  by  any  agent  or  representative 
of  an  8(a)  applicant  for  assisting  the 
applicant  in  obtaining  8(a)  certification 
cannot  be  contingent  upon  the 
applicant/Participant  receiving  8(a) 
certification. 

(2)  Payment  of  a  contingent  fee  for 
assisting  a  Program  Participant  in 
obtaining  any  8(a)  contract  is  generally 
prohibited  as  contrary  to  public  pohcy, 
but  is  permitted  if  the  payment  is  made 
by  a  Program  Participant  to  a  "bona  fide 
employee"  or  a  "bona  fide  agency."  as 
defined  by  the  FAR,  48  CFR  subpart  3.4. 
and  section  124.100. 

(c)  Fees  as  a  percentage  of  contract 
award.  A  Program  Participant  is 
prohibited  from  agreeing  to  pay  or 
paying  a  fee  to  any  agent  or 
representative  for  assistance  in 
obtaining  a  specific  8(a)  contract  award, 
if  such  fee  is  based  on  a  percentage  of 
the  contract  award,  either  in  terms  of 
total  value  of  the  award,  profit,  or 
otherwise. 

9124.100    Definitions. 

Alaska  Native  means  a  citizen  of  the 
United  States  who  is  a  person  of  one- 
fourth  degree  or  more  Alaskan  Indian 
(including  Tsimshian  Indians  not 
enrolled  in  the  Metlaktla  Indian 
Community).  Eskimo,  or  Aleut  blood,  or 
a  combination  thereof.  The  term 
includes,  in  the  absence  of  proof  of  a 
minimum  blood  quantum,  any  citizen 
who  is  regarded  as  an  Alaska  Native  by 
a  Native  village  or  Native  group  and 
whose  father  or  mother  is  regarded  as 
an  Alaska  Native. 

Alaska  Native  Corporation  means  any 
Regional  Corporation,  Village 
Corporation,  Urban  Corporation,  or 
Group  Corporation  organized  imder  the 
laws  of  the  State  of  Alaska  in 
accordance  writh  the  Alaska  Native 
Claims  Settlement  Act.  as  amended  (43 
IJ.S.C.1601.  etseg.) 
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Application  or  8(a)  appJioation  meani 
an  uwrns  and  attadunenti  required  by 
^A  to  be  completed  by  an  applicant  for 
the  8(a]  program  for  the  piupoae  of 
establishing  program  eUgibOity. 

Bona  fide  agency  means  an 
estaUiahed  commercial  or  selling 
agency,  maintained  by  a  contractor  (or 
subcontractor  where  SBA  is  the 
contractor)  for  the  purpose  of  securing 
business  that  neither  exerts  nor 
proposes  to  exert  improper  influence  to 
soVdt  or  obtain  government  contracts 
nor  holds  itself  out  as  being  able  to 
obtain  any  government  contract  or 
contracts  tluou^  improper  influence. 

Bona  fide  employee,  means  a  person, 
who  is  employed  by  a  contractor  (or 
subcontractor  where  SBA  is  the 
contractor)  and  subject  to  the 
contractor's,  (or  where  SBA  is  the 
contractor,  the  subcontractor's) 
supervision;  control  as  to  time,  place, 
and  manner  ot  performance;  and  who 
neither  exerts  nor  proposes  to  exert 
improper  influence  to  solicit  or  obtain 
govenmient  contracts  nor  holds  himself/ 
herself  out  as  being  able  to  obtain  any 
government  contract  or  contracts 
through  improper  influence. 

BusinesB  Opportunity  Specialist 
(BOSJ  means  the  SBA  field  office 
employee  responsible  for  providing 
business  development  assistance  to 
Program  Participants  pursuant  to 
sections  7(j)  and  8(a)  of  the  Small 
Business  Act  (15  U.S.C.  636(j)  B37(a)). 
Business  plan  means  the  business 
plan  documents  as  submitted  by  the  8(a) 
concern  and  approved  in  writing  by  SBA 
which  indude  tfie  ob)ective8,  goals,  and 
business  projections  of  an  8(a)  concern, 
and  all  written  amendments  or 
modifications  which  have  also  been 
approved  in  writing  by  SBA. 

Certification  ofSBA's  competency 
means  a  certification  by  SBA,  based  on 
its  assessment  of  an  8(a)  concern's 
competency  to  perform,  that  SBA  is 
competent  to  perform  the  requirements 
as  stated  in  the  contract.  The 
assessment  does  not  require  a  spedal 
investigation  or  die  issuance  of  a 
Certificate  of  Competency  (COC)  as 
provided  for  elsewhere  in  these 
regulations  under  the  authority  of 
section  8(b)(7]  (A),  (B)  and  (C)  of  the 
Small  Business  Act. 

Concern  is  defined  in  part  121  of  this 
title. 

Days  means  calendar  days  unless 
other%nse  specified. 

Descendant  of  an  Alaska  Native 
means  a  lineal  descendant  of  an  Alaska 
Native,  or  of  an  individual  who  would 
have  been  an  Alaska  Native  if  such 
individual  were  alive  on  December  18, 
1971,  or  an  adoptee  of  an  ^aska  Native, 
or  of  a  descendant  of  an  Alaska  Native 


whose  adoption  ooourred  prior  to  his  or 
her  majority  (age  18  in  the  State  of 
Alaska),  and  is  reoqgnized^t  law  or  in 
equity. 

Disadvantaged  individual  means  an 
hidividual  who  SBA  has  detnmined  to 
be  socially  and  economically 
disadvantaged  in  c^mection  with  a 
concern's  application  for  or 
partidpation  in  the<B(a)  program. 

Fixmi  Program  Participation  Term 
means  that  ultimate  time  period  during 
which  a  concern  may  have  partidpated 
in  the  8(a)  program  under  Public  Law 
g6-«81.  (April  21, 1982). 

Graduation  means  completion  of  8(a) 
Program  Partidpatun  pursuant  to 
§  124J206  prior  to  expiration  of  the 
Program  Term  because  of  substantial 
achievement  of  the  targets,  objectives 
and  goals  contained  in  the  Participant's 
business  plan. 

Immediate  family  member  means 
father,  mother,  hunand.  wife,  son^ 
daughter,  brother,  lister,  father-in-law, 
mother-in-law,  so»-in-Iaw,  daughter-in- 
law,  brother-in-law,  sister-in-law,  step- 
father, step-mothec  step-son.  step- 
daughter, step-broiier,  step-sister,  half- 
brother  and  half-sister. 

Indian  tribe  means  any  Indian  tribe, 
band,  nation,  or  other  organized  group 
or  community  of  Indians,  induding  any 
Alaska  Native  Coiporation.  as  defined 
in  this  section,  which  is  recognized  as 
eligible  for  the  spedal  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians,  or  is  recotnized  as  sudi  by  the 
State  in  wUdi  suoi  tribe,  band,  nation, 
group,  or  community  resides.  See, 
definition  of  "tribally-owned  concern." 

Joint  venture  agreement  means  an 
agreement  between  an  eligible  8(a) 
concern  and  another  small  business 
concern,  whether  or  not  an  8(a) 
partippant  solely  for  the  purpose  of 
performing  a  specific  8(a)  contract  See 
i  124.321(h)  for  joint  venture  agreements 
with  tribally-owntd  8(a)  concerns. 
Local  buy  item  means  a  supply. 
service  (nonprofessional/professional) 
or  produd  puMiased  to  meet  the 
specific  needs  of  tne  user  in  one 
location.  Examples  include  the  purchase 
of  services,  sudi  as  custodial  trash 
hauling,  ADP  support  auditing  and 
training  as  well  as  construdion  work  to 
be  performed  in  one  location  and  single 
user  manufactured  items. 

Manufacturer  means  a  concern  which 
owns,  operates,  or  maintains  a  factory 
or  establidmient  that  produces  on  the 
premises  the  materials,  supplies, 
articles,  or  equipoient  described  in  the 
business  plan.  In  order  to  qualify  as  a 
manufacturer,  a  concern  must  be  able  to 
show  that  it  is  an  established 
manufacturer  of  particular  goods  at 


goods  of  general  character  whidi  may 
be  sought  by  the  Government  or,  if  K  is 
newly  entering  into  sudi  manufacturing 
activity,  that  it  has  made  all  necessary 
prior  arrangements  for  space, 
equipment  and  personnel  to  perform 
manufacturing  operations.  A  new  firm 
which  has  made  such  definite 
commitments  in  order  to  enter  a 
manufacturing  business  which  will  later 
qualify  it  for  the  8(a)  pngram.  shaD  not 
be  barred  fi'om  8(a)  approval  because  it 
has  not  yet  done  any  manufacturing; 
however,  this  interpretadon  is  not 
intended  to  qualify  a  firm  whose 
arrangements  to  use  space,  equipment 
or  personnel  are  contingent  upon  8(a) 
approval,  lliis  definition  is  based  upon 
the  Walsh-Healey  Public  Contracts  Act 
41  U.S.a  35-45. 

National  buy  item  means  an  item  or 
service  purchased  to  meet  the  needs  of  a 
system  where  supply  oontrol,  inventory 
management  and  prooorement 
responsibiUty  have  been  assigned  to  a 
central  procuring  activity  to  support  the 
needs  of  one  or  more  osers  of  the  item  ini 
two  or  more  locationa.  Examples  include 
mihtary  clothing  purchased  by  the 
Defense  Personnel  Support  Center  of  the 
Department  of  Defense,  paint  or  hand 
tools  purchased  by  &t»  Federal  Supply 
Service  of  the  General  Services 
Administration,  medioal  supplies 
purchased  by  the  Veterans 
Administration,  or  studies,  evaluations, 
consulting  services  or  similar  services 
purchased  by  the  headquarters  office  of 
a  Department  or  agency  for  use  in  two 
or  more  commands  or  field  offices. 

Native  Hawaiian  means  any 
individual  whose  ancestors  were 
natives  prior  to  1778.  pf  the  area  which 
now  comprises  the  State  of  HawalL 

Native  Hawaiian  Organization  means 
any  communify  servioe  oiganization 
serving  Native  Hawaiians  in  the  State  of 
Hawaii  which 

(1)  Is  a  not-for-profit  organization 
chartered  by  the  State  of  Hawaii. 

(2)  Is  controlled  by  Native  Hawaiians, 
and 

(3)  Whose  business  activities  will 
principally  benefit  such  Native 
Hawaiians. 

Negative  control  is  defined  in  part  121 
of  this  title. 

Nondisadvantaged  individual  means 
any  individual  wIm  does  not  daim 
disadvantaged  status,  does  not  qualify 
as  disadvantaged,  or  upon  whose 
disadvantaged  status  applicant  concern 
does  not  rely  in  quaUfying  for  8(a) 
program  participation.  An  individual 
who  has  used  his/her  disadvantaged 
status  in  previously  ^oafifying  a  oonoem 
for  8(a)  program  paridpation  Is 
considered  a  noiKttaAdvantaged 
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individBal  for  all  oiar  tfa)  wooaa 
purposes. 

Naa^fofbamneea  tntMfy  kaget 
means  the  aBOHat  of  iMBhiM  ivvoBHa 
foraeaslod  in  a  Putic^aBt'a^yraMd 
hifhi...  jj—  fhri^  ntrk  yaar  of  Us 
partidpatioB  ia  tiu  i(a)  m^am.  IMm 
the  devdopmenUl  wtagtaiftoffam 
partidpatioB.  these  tafgete  ara  goals  ol 
non-6(a)  business  that  a  Partidpaot 
must  strive  to  adrieva  ami  may  hn  father 
a  peroentags  of  total  ceveaiMs  or  a 
spedfiad  dollar  fipue.  Darii^  the 
transitional  stage  of  program 
partidpation  tbesa  ta^ts  must  be 
expressed  as  a  peraeitfage  of  total 
revannes.  as  set  forth  in  1 124.312(c), 
that  a  Participant  is  vaquted  to  achieve 
in  each  year  ia  the  tranaitioaal  att^e. 

QpenrBguiremeotuioaaan 
requirement  submitted  to  SBA  by  a 
procuring  agency  for  poaaiUe  8(aJ 
award  withmt  a  partkular  a(a}  ooooem 
being  identified  as  a  candidate  for  the 
award.  Open  raqaireaMnts  can  be  far 
local  bay  items  or  national  iwy  items. 
C^ferational  control  means  actual  or 
cons&active  authtnity  to  establish  im^ 
and  short  term  goala  for  the  concern, 
and  to  manage  the  oonoem's  day-to-day 
operations. 

Pergonal  i^  worth  means  die  net 
value  of  the  asseU  of  an  individual 
remaining  after  total  liabilities  are 
deducted.  See  i  124.108. 

Primary  industry  classification  ■Mtant 
the  four  digit  Standard  In^tzial 
Classification  (SIC)  code  designation 
which  best  describes  the  primary  of 
industry  the  8(a)  applicant  or  Partidpant 
as  defined  in  part  121  of  this  tide. 

Principal  place  trf  business  means  the 
location  at  which  the  Hrinttss  reaoids 
of  die  apiriicant  conoera  are  maintained 
and  the  location  at  which  the  individual 
who  manages  the  concern's  day-to-day 
operations  spends  die  majority  of  his/ 
her  working  hours. 

Program  Participant  (Participant  or 
8(a)  Participant)  means  a  small  business 
concern  partidpating  in  the  Small 
Business  and  Capital  Ownership 
Development  I^ogram  established  by 
sections  7(j)  and  8(a)  of  die  Small 
Business  Ad  (15  U.SXI  636(1)  and 
637(a)). 

Prag^rtm  suspension  maaasihB 
temporary  cessation  of  all  8(a)  prc^am 
assistance  pursaant  to  S  124.211  of  Uiese 
regulations. 

At^gram  year  means  a  12-nunth 
period  of  an  8(a)  Partidpant's  Pribram 
Partidpatian.  The  first  pragram  year 
begins  on  the  date  that  the  concern  is 
certified  to  partic^tB  ia  tiie  8(a) 

program  and  ends  one  year  later.  Each 
n^aeqMent  pKi^aB  yaar  b^iBS  on  die 
Partic^wnf  s  anniveesary  of  program 


period. 
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as  defined  by  the  WafaMealmi^bttc 
CoBti!aetsAcL4lU.&Ca&.ua,— i 
Dc|*aitMat  of  Labor  i^alalioM  tmai 

at41  CFR  fiO-an.llH,  M-aBtifia,  and  80- 

206.54. 

^frrpiirnniriif  means  n  uMatoaU 
opportanity  from  a  Federal  ^ocariiV 

agency  U>  aoqake  artidBs.  equvmnt 
supplies,  servioea,  materials  or 
constiuctiaa  wdeL 

Same  or  siailar  line  <rf  business 
means  all  business  activities  widiia  die 
same  twonligit  "Major  Groiqi"  at  die 
Standard  industrial  Clasaificatioa  (SIC) 
System  (set  forth  in  die  SIC  Manual),  as 
the  primary  industry  classification  of  the 
applicant  oonoem. 

Self-warketing  of  a  reqniremeiit 
ocean  wiien  an  8(a)  &as  identifies  a 
requirement  diat  haul  not  been 
connnitted  to  die  8(a)  pngram  and, 
teoogh  its  marketing  efforts  causes  the 
procurmg  agency  to  offer  diat  specific 
requirement  to  the  8(a)  pro-am  on  its 
behall  A  firm  wkich  identifies  and 
markets  a  requirement  wliicfa  is 
subsequendy  offered  to  dM  8(a)  program 
as  an  open  raqoirement  or  on  behalf  of 
anodier  a(a)  Partic^MBt  has  not  '^elf- 
marketed"  die  requirement  widun  die 
meaning  of  these  negulations. 

renDinotioa  means  the  permanent 
cessation  of  8(a)  Program  PaitiGipation 
prior  to  the  expiration  of  the  conoem's 

Program  Term  for  good  cause  porsuant 
to|124.20a 

Tribally-owned  concern  means  any 
oonceni  at  least  51  percent  owned  by  an 
Indian  tribe  ae  defined  in  diie  secdon. 

Unconditional  ownership  means 
ownership  diat  is  not  oabjed  to 
conditions  pracedent  conditione 
subsequent  execotoiy  agreements, 
voting  tiasts,  shareholder  agreements  or 
odier  nmilar  arrangements  which  serve 
to  allow  die  priaaary  benefits  of  Program 
Partidpatioa  to  accnie  to  entities  or 
individuals  odier  than  upon  whom  8(a] 
program  di^biUty  is  based. 


f  124.101    TbeaMi 
oNgMRty. 

(a)  In  order  to  be  eligible  to 
participate  in  the  8(a)  program,  an 
appUcant  concern  and  an  individual 
upon  whoa  8(a)  eligibility  is  based  nuut 
meet  all  of  the  eligibility  criteria  set 
forth  in  S  124.102  throi«h  §  124.100 
hereunder.  An  ajqilicant  concern  owned 
and  controlled  by  aa  Indian  tribe  must 
meet  the  requirements  set  forth  io 
1 124.112  and  ID  f  { 124.102  duw^h 
1M.108  as  applicable.  Aa  ^tphcaat 
coacera  owned  and  caiitoHed  by  a 
Native  Hawaiiaa  Organiratiiin  must 
meet  die  requirements  set  forth  ia 


det 

made  piEMiaBt  to  U  lS4Jtl  Ul.ua. 
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shaM  bo  in  wiiti^  aet^  foiA  *e 
findings  based  on  relevant  foots  ^A  hi 
aocordance  widi  law  aad  regdaliaas. 
upon  adridi  dM  detenynaiion  is  boood. 
An  applicant  ooacera  wydi  is  ilnrlhioii 

reoonaidkBration  of  each  dedlne,  as  set 
fordi  ia  1 124.2D8.  If  (he  appficatton  is 
declined  on  reconsideration  based 
soldy  en  a  negative  fiiiliBg  of  sodd 
disadvantage,  ecoaondc  dtsadvantage. 
ownership  or  contrd,  socfi  dediae  may 
be  appealed  by  an  imsoooessfid 
applicant  Io  die  Office  of  He«mngs  and 
Appeals.  Vno  reconsideration  is  soi^t, 
or  if  after  reconsideration.  Ae 
applicatton  is  dediaed  besed  fai  whole 
or  in  part  on  a  ground  odier  dian  a 
negative  finding  of  sodal  disadvantage, 
economic  disadvantage,  ownerahip  or 
control  die  written  dedfaie  of  die  AA/ 
MSB&CCM3  is  final  and  not  subject  to 
appeal  Appeal  procedures  for  a  dedine 
of  program  admission  by  die  AA/ 
MSBACCH)  and  grounds  for  wfaidi  sudi 
an  appeal  may  be  braiight  are  set  forth 
in  S  124.210  and  Part  134  of  diis  Tide. 
The  written  decision  of  the  Office  of 
Hearings  and  Apfieals  shall  be  the  final 
Agency  dedsioo.  A  concern  which  has 
been  declined  for  8(a)  program 
admission  may  reapply  for  program 
admission  12  months  after  the  date  of 
the  final  Agency  dedsion  to  decline. 

(b)  In  order  to  cantinoe  its 
participation  in  the  8(e)  propaax.  a 
concern  certified  for  Pwynm 
Participation  on  or  after  the  effective 
date  of  diese  regulations  must  continue 
to  meet  all  elig^ility  requireaenta 
described  in  { 124.102  through  8  124.100. 
§  124.111(aJ.  and  S  124.112  «■  S  124.113. 
if  applicable.  In  order  to  continue  its 
partidpation  in  tiie  8{»)  progmn,  a 
concern  certified  for  prc^rara 
participation  prior  to  the  efi'ective  date 
of  these  regulations  must  comply  widi 
the  requirements  of  i|  124.102  UiwiMgh 
124.100, 124.11(a)  and  124.112.  if 
applicable,  whidi  have  been  previously 
required  by  regulation,  policy  or 
procedure.  Witiiin  12aiondis  of  the 
effective  date  of  diese  regulationa,  such 
concerns  must  also  come  into 
compliance  with  the  requirements  of 
para^aph  (a)  of  das  section  which  haw 
not  been  previously  re<pired  by 
regulation,  policy  or  prooedore.  Faitare 
to  do  so  may  leeid  to  tenainatMia  or 
graduation  pursuant  to  ||  124200  and 
124.20a 

(c)(1)  U  is  SBA's  intent  to  proesas 
appifaMtiena  far  partidpatioa  ia  a  foir 
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and  consistent  manner  and  to  ensure 
that  8(a)  program  participation  is  limited 
to  eligible  individuals  and  concerns. 
Toward  that  end.  SBA  invites  the 
participation  of  the  public  in  preventing 
fraud  and  assuring  the  integrity  of  the 
8(a)  program. 

(2)  The  AA/MSBftCOD  shall  cause  to 
be  reviewed  any  detemunation  that  an 
individual,  applicant  concern  or 
Participant  is  eligible  to  participate  in 
the  8(a)  program  whenever  a  member  of 
the  public  submits  credible  evidence 
that 

(i)  Such  determination  was  based  on 
fraudident  information; 

(ii)  SBA  did  not  follow  the 
requirements  of  these  regulations  in 
rendering  the  determination;  or 

(iii)  The  Individual  or  concern  has 
undergone  one  or  more  changes  which 
have  rendered  it  ineligible  for  8(a) 
Program  Participation. 

(3)  The  AA/MSB&COD  shall 
determine  wheUier  the  facts  developed 
during  any  such  review  warrant  further 
action.  The  member  of  the  public  whose 
information  gave  rise  to  the  review  shall 
be  advised  of  SBA's  findings,  consistent 
with  laws  protecting  confidentiality. 

{124.102    Small  tMiaineM  ceneem. 

(a)  In  order  to  be  approved  for 
participation  in  the  8(a)  program,  an 
applicant  concern  must  qualify  as  a 
small  business  concern  as  defined  in 
part  121  of  this  tide,  and,  if  a  tribally- 
owned  concern,  as  additionally  de&ied 
in  1 124.112.  The  particular  size 
standard  to  be  applied  will  be  based  on 
the  primary  industry  classification  of  the 
applicant  concern.  A  concern  owned  by 
a  Native  Hawaiian  Organization  must 
also  qualify  as  a  small  business  concern, 
but  the  circumstance  of  ownership  by 
the  Native  Hawaiian  Organization  shall 
not,  by  itself,  cause  affiliation  with  the 
Native  Hawaiian  Organization. 

(b)  If  the  AA/MSB&COD  is  unable  to 
determine  that  an  applicant  concern 
qualifies  as  a  small  business,  the  AA/ 
MSB&COD  may  deny  the  concern's 
application  for  8(a)  program  admission 
or  may  request  a  formal  size 
determination  from  the  appropriate 
regional  office.  If  the  application  is  bo 
denied,  the  small  business  concern  may 
request  a  formal  size  determination  from 
the  appropriate  regional  office  pursuant 
to  part  121  of  this  titie.  Size 
determinations  by  an  SBA  regional 
office  may  be  appealed  to  SBA's  Office 
of  Hearings  and  Appeals  pursuant  to 
part  121  of  this  titie. 

(C)  In  order  to  continue  to  pwtidpate 
in  the  8(b)  program,  a  Program 
Participant  must  qualify  pursuant  to  the 
provisions  of  part  121  of  this  titie  as  a 
small  business  under  one  or  more  of  the 


SIC  Codes  containtd  in  the  concern's 
approved  business  plan. 

(d)  Except  for  contracts  awarded  to 
joint  ventives  controlled  by  eligible 
Indian  tribes,  under  1 124.321,  a  Program 
Participant  must  certify  that  it  is  a  small 
business  pursuant  to  part  121  of  this  titie 
for  the  purpose  of  performing  each 
contract  awarded  vnder  the  authority  of 
section  8(a).  SBA,  fai  turn,  will  undertake 
to  verify  such  certifications.  In  the  event 
that  tiie  SBA  does  not  verify  a 
certification,  the  Program  Participant 
may  request  a  formal  size  determination 
from  the  appropriate  SBA  regional 
office.  Formal  size  determinations  will 
be  conducted  in  accordance  with  part 
121  of  tiiis  titie. 

9124.103   OwneraMp  requlremfnta. 

Except  for  concerns  owned  by  Indian 
tribes,  Alaska  Native  Corporations  or 
Native  Hawaiian  Organizations,  in 
order  to  be  eligible  to  participate  in  the 
8(a)  program,  an  ^plicant  concern  must 
be  one  which  is.  at  least  51  percent 
unconditionally  owned  by  an 
individuaUs)  who  is  a  citizen  of  the 
United  States  (specifically  excluding 
permanent  resident  alien(8]]  and  who  is 
determined  by  SBA  to  be  socially  and 
economically  disadvantaged.  See 
i  124.100  for  definition  of  unconditional 
ownership.  Special  ownership 
requirements  for  concerns  owned  by 
Indian  tiibes  and  Alaska  Native 
Corporations  are  aet  forth  in  9 124.112. 
Ownership  requirements  for  Native 
Hawaiian  Organizations  are  set  forth  in 
9 124.113. 

(a)  In  the  case  of  an  applicant  concern 
which  is  a  partnership,  51  percent  of  the 
partnership  interest  must  be' 
unconditionally  owned  by  an 
individual(s)  determined  by  SBA  to  be 
socially  and  economically 
disadvantaged.  Such  unconditional 
ownership  must  be  reflected  in  the 
concern's  partnership  agreement. 

(b)  In  the  case  of  an  applicant  concern 
which  is  a  corporation,  51  percent  of 
each  class  of  voting  stock  and  51 
percent  of  the  aggregate  of  all 
outstanding  shares  of  stock  must  be 
unconditionally  owned  by  an 
individuaUs]  determined  by  SBA  to  be 
socially  and  economically 
disadvantaged. 

(c)  SBA  will  not  find  unconditional 
ownership  if  sodally  and  economically 
disadvantaged  iadividual(8)  asserts 
ownership  of  a  ooncem  on  the  basis  of 
unexercised  stock  options  or  other 
arrangements. 

(d)  When  detarmining  ownership  for 
purposes  of  8(a)  program  eligibiUty,  SBA 
will-consider  options  to  purchase  stock 
held  by  nondisadvantaged  individuals 
or  entities,  or  to  rights  to  convert  non- 


voting stock  or  debenttires  held  by 
nondisadvantaged  individuals  or 
entities  into  voting  stock,  to  have  been 
exercised.  However,  any  potential 
ownership  interests  (such  as  options  or 
warrants)  held  by  invastinent  companies 
licensed  under  the  Small  Business 
Investment  Act  of  195$  shall  not  be 
treated  as  ownership  fciterests  until 
exercised. 

(e)(1)  The  individual(s)  upon  whom 
eligibility  is  based  must  receive  at  least 
51  percent  of  tiie  annual  distribution  of 
dividends  paid  on  the  voting  stock  of  a 
corporate  applicant  concern; 

(2)  In  the  event  tiiat  tiie  stock  is  sold, 
the  individual(s)  upon  whom  eligibility 
is  based  must  be  entitled  to  receive  100 
percent  of  the  value  of  each  share  of 
stock  in  his/her  possession;  and 

(3)  In  the  event  of  dissolution  of  the 
corporation,  the  indiv{dual(s)  upon 
whom  eligibility  is  based  must  be 
entitied  to  receive  at  least  51  percent  of 
the  retained  earnings  of  the  concern  and 
100  percent  of  the  vahie  of  each  share  of 
stodi  in  his/her  possession. 

(f)  One  8(a)  concern  may  not  hold 
more  than  a  10  percent  equity  ownership 
interest  in  any  other  t(a)  concern. 

(g)  Except  for  partners  or  shareholders 
which  are  financial  iastitutions  licensed 
or  chartered  by  Federal,  state  or  local 
government,  including  investment 
companies  which  are  licensed  under  the 
Small  Business  Investment  Act  of  1958. 
an  individual,  whether  or  not 
disadvantaged,  or  entity,  who/which  is 
a  partner,  stockholder,  officer  and/or 
director  in  an  8(a)  concern  is  prohibited 
from  simultaneously  holding  an  equity 
ownership  interest  exceeding  10  percent 
in  another  8(a)  concern.  In  no  case  shall 
an  ownership  interest  in  an  8(a)  concern 
held  by  any  such  financial  institution 
exceed  49  percent. 

(h)  a  non-8(a)  concern  in  the  same  or 
similar  line  of  business  is  prohibited 
frt>m  having  an  equity  ownership 
interest  in  an  8(a)  concern  which 
exceeds  10  percent. 

(i)  An  8(a)  business  concern  may 
continue  participation  in  the  program, 
subsequent  to  a  change  in  its  8(a) 
ownership,  provided  that  SBA  gave 
prior  written  approval  to  such  diange. 
WHiere  the  change  in  8(a)  ownership 
represents  less  than  a  10  percent  interest 
in  the  concern  or  results  from  the  death 
or  incapacity  due  to  serious,  long-term 
illness  or  injury  of  a  disadvantaged 
principal,  prior  appsoval  is  not  required; 
however,  tiie  concern  shall  notify  SBA 
as  soon  as  possible.  Continued 
participation  of  the  B(a)  concern  under 
new  disadvantaged  ownership  requires 
SBA's  determination  that  all  individual 
and  business  eligibflity  requirements  of 
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these  legubtim  are  net  by  IIm  ooncem 
and  the  new  otmeiB. 

(j)  A  Program  Rutidpaot's  reqaest  far 
SBA's  approval  for  the  issBSMa  of  a 
pubhc  oCGeriog  wiU  be  treated  aa  a 
request  for  a  change  of  owaenUp.  Sodi 
requeat  will  cauae  SBA  to  exnrine  Hm 
concern's  continued  need  foracoete  to 

tiie  buatneaa  development  resooicee  of 
the  8(a)  program. 

9124.104   Control  Mdman^anant 

Except  for  concerna  owned  by  Indian 
tiibes.  Alaska  Native  Corporations 
(ANCs)  and  Native  Hawaiian 
Organizatioaa  aa  defined  in  1 124.10a  an 
applicant  coaoem's  manegeoMnt  and 
daily  business  operations  must  be 
controlled  by  an  ownerfe)  of  the 
applicant  ooncera  who  has  (have)  been 
determined  to  be  socially  and 
economically  disadvantaged.  (See 
9 124.112  for  the  requirameata  for 
tiibally-owned  entities  and  tiioae  owned 
by  ANCs  and  §  124.113  for  requirements 
for  concerns  owned  ^  Native  HawaiMan 
Organizatioaa.)  In  otda  far  a 
disadvantaged  individual  to  be  found  to 
control  tiie  concern,  that  individual  most 
have  managerial  or  technk»l  experience 
and  competency  directiy  related  to  Uie 
primary  industry  in  which  the  applicant 
concern  is  seeking  8(a)  certification. 

(a)(lj  An  ajqilicant  ooncem  muat  be 
managed  on  a  fall-time  tnsis  by  one  or 
more  individuala  wbo  have  been  fbuid 
by  SBA  to  be  socially  and  eoonomically 
disadvantaged,  and  such  persons)  most 
possess  reqoirite  manngrmrnt  or 
technical  capabilities  aa  detendned  by 
SBA.  In  addttion,  for  those  industries 
requiting  profeaeional  Uceoaing  (Le.. 
public  aooouBtancy.  law.  prafaaaianal 
engineering,  ^cj.  SBA  nmst  detemiae 
that  tiie  applicant  concern  or  individaaia 
employed  by  the  applicant  oonoem 
hold(8)  tiie  requiaHe  license(8). 
(2)  At  leaat  one  aodaAy  and 
economically  disadvant^ed  fall-time 
manger  must  hold  the  position  of 
President  or  Chief  Executive  Officer. 
This  precludes  outside  employment  or 
any  other  busioess  interest  by  the 
individual  which  conflicts  with  the 
management  of  the  firai  or  hinder*  it  in 
achieving  tiie  objectives  of  iu  bosinese 
devetopment  plan.  Any  disadvantaged 
person  upon  whom  8(a)  eligiUlity  ie 
based,  who  it  engaged  in  the 
management  and  daily  busfaess 
operations  of  die  8(a)  conoem  and  who 
wishes  to  engage  in  outside  empfayment 
must  notify  SBA  of  the  nature  and 
anticipated  duration  of  tiie  ooMde 
empfaynent  and  obtaia  die  written 
approval  of  SBA.  prior  to  ei^i^ng  in 
such  empfasrmenLSBA  will  review  sucfa 
notification  far  nrnnpUanca  wMi  the 


of  day-to-day  management 
and  contit>l  of  tiie  8(a)  cencem. 

(b)  Hie  aodaUy  and  economicany 
disadvantaged  faidividna!(s)  upon  whom 
eligfbffity  is  based  shaB  control  the 
Board  of  IKrectors  of  an  applicant  or 
8(a)  ooncem,  either  in  actual  numbers  of 
voting  directors  or  through  wd^ited 
voting  (e.g..  in  a  concern  having  a  two- 
person  Board  of  Directors  where  one 
individual  on  the  Board  is 
disadvantaged  and  one  is  not.  the 
disadvantaged  vote  must  be  weighted- 
worth  more  than  one  vote— in  order  far 
the  concern  to  be  eligible  far  8(a) 
participation.]  This  does  not  preclude 
the  appointment  of  non-voting  or 
honorary  IKrectcws  so  as  to  aUow  the 
firm  to  have  a  varied  and  experienced 
Board  of  Directors.  All  airangemants 
regarding  the  structure  and  voting  rights 
of  the  Board  must  comply  with 
applicable  state  law. 

(c)  Individuals  who  are  not  socially 
and  economically  disadvantaged  may 
be  involved  fa  the  management  of  an 
appUcaat  concern,  and  say  be 
stockholders,  partners,  offioera,  and/or 
directon  of  such  coooera.  SMch 
individual(s),  tiieir  apoaaea  or  immediate 
fami^  members  who  reside  fa  tiie 
individual's  household  may  not 
howeven 

(1)  Exeiciae  actual  cootral  or  hove  the 
power  to  coDtid  tlw  appdkaot  or  a(a} 
concoa. 

(2)  Be  an  ofiBoer  or  directar  or  mora 
than  a  10%  owner,  atodcholder.  or 
partner  of  another  firm  fa  die  some  or 
similar  line  of  baainess  as  the  applicant 
or  8(a)  ooncem. 

(3)  Receive  excesaive  compensatfan 
from  tiie  applicant  or  a(a)  ooncem  as 
directors,  officera  or  employeea. 
fadividual  compensation  frMn  the 
concern  fa  any  fonn,  induding 
dividends,  wMch  is  paid  to  a 
nondisadvantaged  owner,  hie/her 
spouse  or  iaunedfate  family  member 
residing  fa  die  same  bouseboid  wifl  be 
deeoMd  exceasive  if  H  exceeds  the 
compensation  to  be  received  by  tiie 
Chief  Bxecutive  Oflloer  or,  if  no  Chief 
Executive  Officer,  tiie  fteeident; 
provided  tiiat,  with  Ae  written  consent 
of  die  AA/MSBMX)D  or  designee,  die 
Chief  Executive  Officer  or  President 
may  elect  to  take  a  lower  ralary  than 
such  a  nondisadvantaged  fadividual  if  it 
is  demonstrated  to  be  fa  die  best 
faterest  of  the  apj^cant  or  8(a)  concern. 

(4)  Be  former  employere  of  ^e 
disadvantaged  ownerfs)  of  tiie  applicant 
or  8(a)  concern,  unless  it  is  determined 
by  tiie  AA/MSBaiCOD  tiiat  tile 
contemplated  rehttitmahip  between  the 
former  employer  and  tiie  disadvantaged 
fadividual  or  applicant  concern  does  not 


give  (ha  fannar  actual  Goalral  or  the 
potential  to  oonlKl  the  applkaat  ar  A(a) 
concem  and  such  refationahlp  is  fa  the 
best  faterests  of  the  8(a)  firm. 

(5)  Hava  on  oqaity  owaenhip  fatcMat 
of  mora  than  10  parcant  fa  u^Mr  4(a) 
concern. 

(d)  Nondisadvanfagad  individuals  or 
entities  may  be  found  to  oontral  or  have 
the  pouwr  to  cootrol  fa  any  of  the 
following  circuoatancea,  which  are 
illustrativa  only  and  not  ail  fachalve: 

(1)  Nondieadvantaged  individMls 
control  tiie  voting  Beard  of  Directara  of 
the  8(a)  conoem.  eitiier  dtracdy  throng 
majority  voting  membership,  vt 
indirectiy.  if  the  by-laars  aifaw 
nondisadvantaged  iadtviduals  to  fafack 
any  action  propoeed  by  die 
disadvantaged  fadividuals  thra^ 
negative  oontraL  For  example,  an  equal 
number  of  disadvantaged  and 
nondiaadvontaged  voting  directore 
couU  create  negative  oontroL 

(2)  A  nondisadvaitfaged  fadividaal.  as 
an  offioer  or  meodter  of  the  Boa»l  of 
Directors  of  tiie  a(a)  conoem,  or  timragh 
stock  ownership,  has  tiie  power  to 
control  day-to-day  <firection  of  the 
busmeaa  affaire  of  the  conoem. 

(3)  Thenondisadvantaged  indtvidnal 
or  entity  provides  critical  financial  or 
bonding  sopport  or  licenses  to  the  8(a) 
concern  which  directly  or  fadirectly 
allows  Aa  nondisadvantaged  individual 
to  gafa  control  or  direction  of  the  8(a] 
concem. 

(4)  A  nondisadvantaged  fadtvidnal  or 
entity  exercises  voting  control  of  the 
Participant  tiirou^  a  nomlnee{s). 

(5)  A  nondisadvantaged  fadividual  or 
entity  controls  the  corporation  or  the 
fadividual  disadvantaged  ownen 
through  faan  arrangements. 

(8)  Other  contiactual  relationships 
exist  with  nondisadvantaged  fadividaab 
or  entities,  the  terms  of  which  would 
create  control  over  the  disadvantaged 
concern. 

9124.106  ttoffai  igsail»airtauiL 

(a)  General.  Socially  disadvantaged 
fadividuals  are  those  vAo  have  been 
subjected  to  racial  or  ethnic  prejudice  «r 
cultural  bias  because  of  their  identitias 
as  membera  of  groups  without  ragaid  to 
their  fadividual  qualities.  The  social 
disadvantage  must  stem  from 
circumstances  beyond  their  contrai  For 
social  disadvanti^  relatii^  to  Indian 
tribes  and  Alaska  Native  rnrpoM^y^m^ 
0ee9l24J12(a). 

(bj  Mvnbea  of  deugaated gntvpe.  (1) 
fa  the  absence  of  evideooe  to  the 
contrary,  the  ibUowiag  individuals  are 
presumed  to  be  socially  ihsodvaotaged: 
Black  Americana;  Hiipantc  Ameficaaa; 
Native  Americans  (American  fadians. 
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Eskimos,  Aleuts,  or  Native  Hawaiians); 
Asian  Pacific  Americans  (persons  with 
ortains  from  Burma.  Thailand.  Malaysia, 
Indonesia.  Singapore,  Brunei.  Japan, 
China,  Taiwan.  Laos,  CambocUa 
(Kampuchea).  Vietnam,  Korea,  The 
Philippines,  U.S.  Trust  Territory  of  the 
Pacific  Islands  (Republic  of  PaUu), 
Republic  of  the  Marshall  Islands, 
Federated  Stales  of  Micronesia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam.  Samoa.  Macao,  Hong 
Kong,  Fiji,  Tonga,  Kiribati,  Tuvalu,  or 
Nauru);  Subcontinent  Asian  Americans 
(persons  with  origins  from  India, 
Pakistan,  Bangladesh,  Sri  Lanka, 
Hiutan.  the  Maldives  Islands  or  Nepal): 
and  members  of  other  groups  designated 
from  time  to  time  by  SBA  accordir^  to 
procedures  set  forth  at  paragraph  (d)  of 
this  section. 

(2)  An  Individual  seeking  sodaUy 
disadvantaged  status  as  a  member  of  a 
designated  group  may  be  required  to 
demonstrate  that  he/she  holds  himself/ 
herself  out  and  is  identified  as  a  member 
of  a  designated  group  if  SBA  has  reason 
to  question  such  individual's  status  as  a 
group  member. 

(c)  Individuals  not  members  of 
designated  groups.  (1)  An  individual 
who  is  not  a  member  of  one  of  the 
above-named  groups  must  establish  his/ 
her  individual  social  disadvantage  on 
the  basis  of  dear  and  convincing 
evidence.  A  clear  and  convincing  case 
of  social  disadvantage  must  include  the 
fr>llowing  elements: 

(i)  The  individual's  social 
disadvantage  must  stem  frvm  his  or  her 
color,  ethnic  origin,  gender,  physical 
handicap,  long-term  residence  in  an 
environment  isolated  from  the 
mainstream  of  American  society,  or 
other  similar  cause  not  common  to  small 
business  persons  who  are  not  socially 
disadvantaged. 

(ii)  The  individual  must  demonstrate 
that  he  or  she  has  personally  suffered 
social  disadvantage,  not  merely  claim 
membership  in  a  non-designated  group 
which  could  be  considered  socially 
disadvantaged. 

(iii)  The  individual's  social 
disadvantage  must  be  rooted  in 
treetment  which  he  or  she  has 
experienced  in  American  society,  not  in 
other  countries. 

(iv)  The  individual's  social 
disadvantage  must  be  chronic  and 
substanUal,  not  fleeting  or  insignificanL 

(v)  The  individual's  social 
disadvantage  must  have  negatively 
Inqwcted  on  his  or  her  entry  into  ud/or 
advancement  in  the  business  worid. 
SBA  will  entertain  any  relevant 
evidence  in  assessing  this  element  of  an 
applicant's  case.  SBA  will  particolsvly 
consider  and  place  ewptiasis  on  tha 


following  experiences  of  the  individual, 
where  relevant: 

(A)  Education.  SBA  shall  consider,  as 
evidence  of  an  individual's  social 
disadvantage,  denial  of  equal  access  to 
institutions  of  higher  education; 
exclusion  from  social  and  professional 
association  with  students  and  teachers; 
denial  of  educational  honors;  social 
patterns  or  pressures  which  have 
discouraged  the  individual  from 
pursuing  a  professioaal  or  business 
education;  and  other  similar  factors. 

(B)  Employment  SBA  shall  consider, 
as  evidence  of  an  individual's  social 
disadvantage,  discrimination  in  hiring; 
discrimination  in  promotions  and  other 
aspects  of  professioaal  advancement; 
discrimination  in  pay  and  fringe 
benefits;  discriminadon  in  other  terms 
and  conditions  of  employment; 
retaliatory  behavior  by  an  employer; 
social  pattelns  or  pressures  which  have 
channelled  the  individual  into 
nonprofessional  or  non-business  fields; 
and  other  similar  factors. 

(C)  Business  history.  SBA  shall 
consider,  as  evidence  of  an  individual's 
social  disadvantage,  unequal  access  to 
credit  or  capital;  acquisition  of  credit  or 
capital  under  unfavorable 
circumstances;  discrimination  in  receipt 
(award  and/or  bid)  of  government 
contracts;  discrimination  by  potential 
clients;  exclusion  fitim  business  or 
professional  organizations;  and  other 
similar  factors  which  have  impeded  the 
individual's  business  development. 

(d)  Socially  disadvantaged  group 
inclusion — (1)  General.  Upon  an 
adequate  preUminaiy  showing  to  SBA 
by  representatives  of  an  identifiable 
group  that  the  group  has  suffered 
chronic  racial  or  ethnic  prejudice  or 
cultural  bias,  and  upon  the  request  of 
the  representatives  of  the  group  that 
SBA  do  so,  SBA  shall  publish  in  the 
Federal  Register  a  notice  of  its  receipt  of 
a  request  that  it  consider  a  group  not 
specifically  named  in  paragraph  (b)(1)  of 
this  section  to  have  members  which  are 
socially  disadvantaged  because  of  their 
identification  as  members  of  the  group 
for  the  purpose  of  eligibility  for  the  B(a) 
program.  Tlie  notice  shall  adequately 
identify  the  group  making  the  request, 
and  if  a  hearing  is  requested  on  the 
matter  and  such  request  is  granted,  the 
time,  date  and  location  at  which  such 
hearing  is  to  be  held.  All  information 
submitted  to  support  a  request  should  be 
addressed  to  the  AA/MSB&COD. 
(2)  Standards  to  be  applied.  In 
determining  whether  a  group  has  made 
an  adequate  preliminary  showing  that  it 
has  sunered  chronic  racial  or  ethnic 
prejudice  pr  cultural  bias  for  the 
purposes  of  this  regulation,  SBA  shall 
determine: 


(i)  Whether  the  group  has  suffered  the 
effects  of  prejudice,  biasi  or 
discriminatory  practices; 

(ii)  Whether  such  conditions  have 
resulted  in  economic  deprivation  for  the 
group  of  the  type  ^^ch  Congress  has 
found  exists  for  the  groups  named  in  the 
Small  Business  Act;  and 

(iii)  Whether  such  conditions  have 
produced  impediments  ip  the  business 
world  for  members  of  the  group  over 
which  they  have  no  conbt)!  and  which 
are  not  common  to  all  small  business 
owners.  If  it  is  demonstrated  to  SBA  by 
a  particular  group  that  it  satisfies  the 
above  criteria,  SBA  will  publish  the 
notice  described  in  paragraph  (d)(1)  of 
this  section. 

(3)  Procedure.  Once  a  notice  is 
published  under  paragraph  (d)(1)  of  this 
section,  SBA  shall  adduce  fiirther 
information  on  the  recosd  of  the 
proceeding  which  tends  to  support  or 
refute  the  group's  request  Such 
information  may  be  submitted  by  any 
member  of  the  public,  including 
Government  representatives  and  any 
member  of  the  private  sector. 
Information  may  be  sutoiitted  in  written 
form,  or  orally  at  such  hearings  as  SBA 
may  hold  on  the  matter. 

(4)  Decision.  Once  SBA  has  published 
a  notice  under  paragraph  (d)(1)  of  this 
section,  it  shall  afford  a  period  of  not 
more  than  thirty  (30)  days  for  public 
comment  concerning  the  petition  for 
socially  disadvantaged  group  status.  If 
appropriate,  SBA  may  bold  hearings 
within  such  comment  period.  Thereafter, 
SBA  shall  consider  all  Information 
received  and  shall  render  its  final 
decision  within  60  days  of  the  close  of 
the  comment  period.  Such  decisions 
shall  be  published  as  a  notice  in  the 
Federal  Register.  Concurrent  with  the 
notice,  SBA  shall  advise  the  petitionera 
of  its  final  decision  in  writing.  If 
appropriate,  SBA  shall  amend  this 
regulation  accordingly,  j 

9124.106   Economic  dieadvamaBe. 

(a)  Economic  disadvantage  for  the 
8f a)  program.  (l)(i)  For  purposes  of  the 
8(a)  program,  economically 
disadvantaged  individuals  are  socially 
disadvantaged  individuals  whose  ablUty 
to  compete  in  the  tree  enterprise  system 
has  been  impaired  due  to  diminished 
capital  and  credit  opportunities  as 
compared  to  others  in  the  same  or 
similar  line  of  business  yiho  are  not 
socially  disadvantaged*  and  such 
diminished  opportunities  have 
precluded  or  are  likely  to  preclude  sudi 
hidlviduals  from  successfully  competing 
in  the  open  market  In  determining 
economic  disadvantage  for  purposes  of 
8(a)  propam  eli^bility,  SBA  shall 
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compare  the  applicant  cmcera's 
business  and  financial  profile  with 
profiles  of  businesses  hi  the  same  or 
sfanilar  line  of  business  which  are  not 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals. 

(ii)  This  program  is  not  Intended  to 
assist  concerns  owned  and  controlled 
by  socially  disadvantaged  individuals 
who  have  accumulated  substantial 
wealth,  who  have  unlimited  growth 
potential  or  who  have  not  experienced 
or  have  overcome  impediments  to 
obtaining  access  to  financing,  markets 
nnd  resources. 

(iii)  For  economic  disadvantage  as  it 
relates  to  tribally-owned  concerns,  see 
S  124.112(b)(2). 

(2)  Factors  to  be  considered.  In 
determining  the  degree  of  diminished 
Credit  and  capital  opportunities  of  a 
socially  disadvantaged  Individual,  SBA 
will  consider  factors  relating  botii  to  the 
applicant  concern  and  to  the 
individual(8)  claiming  disadvantaged 
status.  Factors  fall  into  three  general 
categories:  The  personal  financial 
condition  of  the  Indivldual(s)  claiming 
disadvantaged  status,  incluchng  that 
uidlvidual's  access  to  credit  and  capital; 
the  financial  condition  of  the  applicant 
concern;  and  the  applicant  concern's 
access  to  credit  capital  and  markets. 

(i)  Personal  financial  condition  of  the 
individuals  claiming  disadvantaged 
status.  This  criterion-is  designed  to 
assess  the  relative  degree  ofeconomic 
disadvantage  of  die  individual,  as  well 
as  die  individual's  potential  to  capitalize 
or  otherwise  provide  financial  support 
for  the  business.  The  specific  factore  to 
be  coAsidered  include,  but  are  not 
limited  to:  the  individual's  personal 
income  for  at  least  the  past  two  yean: 
total  fair  market  value  of  all  assets;  and 
tile  individual's  personal  net  wortii. 
Subject  to  the  exclusions  set  forth  in 
paragraph  (8)(2)(i)(B)  of  this  section,  an 
Individual  whose  personal  net  worth 
exceeds  $250,000  will  not  be  considered 
economically  disadvantaged  for 
purposes  of  8(8)  program  entry.  For 
personal  net  worth  Uuesholds  relating  to 
continued  8(a)  program  ellglbiUty,  see 
( 124.111(a). 

(A)(7}&icept  as  provided  in 
paragraph  {b)[2]{\)[A)[2)  of  tids  section, 
when  married,  an  individual  upon  whom 
eligibili^  is  based  shall  submit  a 
financial  statement  relating  to  his/her 
personal  finances  and  a  separate 
financial  statement  relating  to  his/her 
spouse's  peraonal  finances.  A  married 
applicant  individual  residing  in  any  of 
the  community  property  states  or 
territories  of  the  United  States  (e.g., 
Arizona.  California.  Idaho.  Louisiana. 
Nevada.  New  Mexico,  Puerto  Rico 


Texas,  Washington  and  Wisconsin) 
must  deariy  identify  on  his  or  her 
financial  statement  those  assets  which 
ue  his  oir  her  separate  property  and 
those  which  are  community  property. 
The  spouse  of  such  married  applicant 
must  similarly  identify  on  his  or  her 
financial  statement  those  assets  which 
are  his  or  her  separate  property  and 
those  which  are  communify  property.  A 
one-half  interest  in  tiie  assets  identified 
as  communify  properfy  (and  income 
derived  from  such  assets)  will  be 
attributed  to  die  applicant  individual  for 
purposes  of  determining  economic 
disadvantage.  Assets  or  a  communify 
properfy  Interest  hi  assets,  which 
applicant  spouse  has  transferred  to  a 
non-applicant  spouse  within  2  years  of 
the  date  of  application  to  tiie  8(a) 
program  will  be  presumed  to  be  die 
properfy  of  the  applicant  spouse  for 
purposes  of  determining  his/her 
personal  net  worth.  However,  such 
presumption  shall  not  apply  to  any 
applicant  spouse  who  is  subject  to  a 
legal  separation  recognized  Jby  a  court  of 
competent  jurisdiction.  A  financial 
statement  of  a  spouse  of  an  applicant  is 
not  required  if  the  individual  and  his/ 
her  spouse  are  subject  to  a  legal 
separation  recognized  by  a  court  of 
competent  jurisdiction.  However,  an 
applicant  individual  must  indude  on  his 
or  her  statement  all  communify  property 
in  which  he  or  she  has  an  interest 

(2)  Except  for  concerns  where  both 
spouses  are  individuals  upon  whom 
eligibilify  is  based,  die  requirement  of 
paragraph  (a)(2)(i)(A)(7)  of  diis  section, 
relating  to  the  separate  financial 
statements,  applies  only  to 
determinations  of  economic 
disadvantage  for  purposes  of  8(a) 
program  entry.  For  a  concern  where 
both  spouses  are  individuals  upon 
whom  program  eligibilify  is  based,  the 
personal  net  worth  of  each  spouse 
individually  will  be  considered  for 
program  certification  and  for  continued 
program  eligibility. 

(B)  Whenever  SBA  calculates  tiie 
personal  net  worth  of  an  individual 
daiming  disadvantaged  status  for 
purposes  of  tiie  8(8)  program,  SBA  shall 
exdude  tiie  individual's  ownership 
Interest  hi  the  applicant  or  participating 
8(a)  concern  and  tiie  equify  in  his/her 
primary  personal  residence  (indudlng, 
for  8(a)  Program  certification,  tiie  equify 
of  both  spouses,  if  married),  but  shall 
not  exdude  any  portion  of  such  equify 
hi  his/her  primary  residence  whidi  is 
attributable  to  excessive  withdrawals 
from  the  applicant  or  partidpating  8(a) 
concern. 

(C)  Whenever  SBA  calculates  die 
personal  net  worth  of  an  faKiividual 
clahnhig  to  be  an  Alaska  Native,  as 


defined  in  1 12i.i00,  fbr  porpoees  of 
quaU^rfatg  an  faidividually  owned  8(a) 
applicant  concern,  SBA  shall  hidude 
asseta  and  hioome  from  sources  other 
than  an  Alaska  Native  Corporation,  as 
defined  hi  S  124.100,  and  shaD  exdude 
from  such  calculation  any  of  die 
followhig  which  die  individual  receives 
fitjm  any  AJ  ska  Native  Corporation: 

[I]  Cash  (indudmg  cash  dividends  on 
stock  received  bom  a  Native 
Corporation)  to  the  extent  diat  it  does 
not  hi  the  aggregate,  exceed  ^000  per 
individual  per  anniim; 

[2]  Stock  (bidudlng  stock  issued  or 
distributed  by  a  Native  Corporation  as  a 
dividend  or  (fistribution  on  stock); 

(5)  A  partnership  interest; 

[4]  Land  or  an  interest  in  land 
(indudmg  land  or  an  interest  in  land 
received  from  a  Native  Corporation  as  a 
dividend  or  distribution  on  stock);  and 

(5)  An  interest  in  a  settiement  tivst 

(II)  Business  financial  condition.  This 
criterion  will  be  used  to  provide  a 
finandal  picture  of  a  firm  at  a  specific 
pohit  in  time  in  comparison  to  other 
concerns  in  the  same  or  similar  line  of 
business  which  are  not  owned  and 
controlled  by  sodally  and  economically 
disadvantaged  mdividuals.  In  evaluating 
a  concern's  finandal  condition,  SBA's    ' 
consideration  will  mdude,  but  not  be 
limited  to,  the  following  factors: 
busmess  assets,  revenues,  pre-tax  profit 
working  capital  and  net  worth  of  tiie 
concern,  induding  the  value  of  the 
investments  hi  the  concern  held  by  the 
individual  daiming  disadvantaged 
status. 

(ill)  Access  to  credit  and  capital.  This 
criterion  wlU  be  used  to  evalute  the 
abillfy  of  the  applicant  concern  to  obtam 
the  external  support  necessary  to 
operate  a  competitive  business 
enterprise.  In  making  the  evaluation, 
SBA  shall  consider  the  concern's  access 
to  credit  and  capital,  including,  but  not 
limited  to,  the  following  factors:  Access 
to  long-term  financing;  access  to 
working  capital  financing;  equipment 
trade  credit  access  to  raw  materials 
and/or  supplier  trade  credit  and 
bonding  capabilify. 

(b)  Economic  disadvantage  for  the 
8(d)  Subcontracting  Program,  Small 
Disadvantaged  Business  Set-Asides, 
Small  Disadvantaged  Business 
Evaluation  Preferences  and  for  any 
other  Federal  procurement  programs 
requiring  SBA 's  determination  of 
disadvantaged  status.  (1)  For  purposes 
of  the  section  8(d)  Subcontracting 
Program  and  other  programs  requiring 
SBA's  determination  of  disadvantaged 
status,  economically  disadvantaged 
hidlviduals  are  sodally  disadvantaged 
hidivichwls  Whose  abiUfy  to  compete  hi 
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the  free  enterpiiM  •yetam  hac  beea 
tiapaired  due  to  diiiiint«hp>d  capital  and 
credit  opportmaitia*,  a*  compared  to 
others  in  the  same  or  similar  line  of 
business  and  whose  dimiaiaked 
opportunitiea  have  predaded  or  are 
likely  to  preclude  such  individuals  from 
successfBlly  competiog  in  the  open 
market  In  determiniog  economic 
disadvantage  for  the  section  8(d) 
Subcontracting  program.  Small 
Disadvantaged  Business  set-aaides  and 
SmaH  Disadvantaged  Business 
Evaluation  preferences,  SBA  wiU 
consider  the  factors  set  forth  in 
paragraph  (a)  of  this  section  but  will 
apply  standards  to  each  factor  that  are 
less  restrictive  than  those  applied  when 
determining  economic  disadvantage  for 
purposes  of  the  8(a]  program.  Hiis 
approach  corresponds  to  the 
Congressional  intent  that  partial  or 
complete  achievement  of  a  concern's 
8(e)  program  business  development 
g06  .s  should  not  necessaiuy  prechide  its 
participation  in  other  Federal 
procurenent  programs  for  cohcems 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individoals. 

(2)  An  indivldiial  whose  personal  net 
worth  exceeds  $750,000  as  cakdated 
'  pwsuaat  to  paragraph  (aK2!)(i)  of  this 
section,  %fiU  not  be  considered 
economically  disadvantaged  for 
pnrposaa  of  section  8(d]  of  ttie  SmaU 
Buafaiesa  Act  (15  U.S.C  «7(d))  or  any 
FedeTBl  pf  ociu  enent  program  vniidi 
uaes  sectton  8(d)  for  its  definition  of 
economic  disadvantage. 


81M.107   Potaottaltari 

SBA  wiO  approve  a  oooccm  for 
Program  Participation  only  when  it  finds 
that  the  applicant  cooceni  has  been  in 
business  in  its  primary  industry 
classification  for  two  full  years,  and 
possesses  the  potential  for  success. 

(a)  An  a{q;>licant  ooocem  must 
demonatrate  that  it  has  been  in  boainefls 
in  the  primary  industry  classification  In 
which  it  seeks  8(a)  certification  for  two 
full  years  prior  to  the  date  of  its  8(a) 
application  by  submitting  income  tax 
returns  showing  revenues  for  each  of  the 
two  previous  years. 

(b)  In  determining  whether  a  concern 
has  the  potential  for  success,  SBA  «viU 
look  at  a  number  of  factors  jnclatting. 
but  not  limited  to,  the  technical  and 
managerial  experience  and  ocMapetency 
of  the  individua](8)  upon  whom 
eligibility  is  based,  the  fi*""^' 
capacity  of  the  applicant  concern  and 
the  concern's  recoid  of  perfaimaace  on 
previooi  Federal  and  private  sector 
contmcts  in  the  primary  ioduatry  in 
which  the  oonoem  is  seeking  8(a) 
fSfiftiHrfU^  SB/^  ^W  fT^ffnim  each  of 


these  factors  to  determine  whether  the 
otherwise  eiigibiie  epphcaBt  cooeefn 
has  the  potential  to  Buooeasfnlly  perfarm 
subcontracts  awarded  under  tbe  8(a) 
proyuB  and  to  meet  the  buaineas 
devetopownt  ob)ectfves  and  goals  of  the 
program. 

(c)  An  applicant  ooocem  shall  not  be 
deniiBd  adaoiiseMn  into  tlie  program  dne 
eolely  to  a  determiaatiai  that  spedfic 
contract  opportunitiea  are  unavailable 
to  assist  in  the  development  of  the 
concern  unleae: 

(1)  The  Government  has  not 
previously  procured  and  is  unlikely  to 
procure  ^  types  of  products  or  services 
offered  by  the  concern;  or 

(2)  The  purchase  of  such  products  or 
services  b^  tiie  Federal  Government  will 
not  be  In  quandties  sufficient  to  support 
the  developmental  needs  of  the 
applicant  and  other  Program 
Participants  providing  the  same  or 
similar  items  or  services. 

f  124.108    AddMon4  8(a)  program 
eRgMRty  repulraffienta. 

(a)  Individual  chtracter  review.  U. 
during  the  processing  of  an  application, 
adverse  inforraatioo  is  obtained  from 
the  8(a)  program  applicant  or  a  credible 
source  regardlDg  possible  criminal 
conduct  by  an  appBcant  concern  or  any 
of  its  principals,  no  further  action  will  be 
taken  on  the  application  until  SBA's 
Inspector  General  has  evaluated  that 
infonnation  and  hae  advised  the  AA/ 
MSB&COD  of  his  or  her  findings.  The 
AA/MSB&COD  will  consider  those 
findings  when  evaluating  the 
application. 

(b)  Standards  of  conduct  The  SBA 
Standards  of  Conduct  regulations,  13 
CFR  part  105,  el  aeq.,  apply  to  eligibility 
questions  involving  SBA  employees  and 
their  relatives.  In  particular,  see 

8  9 105.404  and  lO&SOe  of  this  title 
prohibiting  certain  SBA  employees  and 
former  employees  from,  among  other 
things,  holding  an  ownership  interest  in 
an  8(a)  concern. 

(c)  Eligibility  limitations.  (1)  Excqit 
for  concerns  owned  by  Indian  tribes  or 
Alaska  Native  Corporations,  once  a 
ooncem  or  disadvantaged  individual 
upon  whom  eligib^ty  was  based  has 
participated  in  the  8(a)  pro^vm  and  the 
concern  has  exited  the  program  by 
termination,  gradoation,  voluntary 
withdrawal  or  exptration  of  its  program 
term,  neither  the  ooocem  nor  any 
individual  whose  personal 
disadvantaged  status  was  required  to 
qualify  the  ooBoet*  for  8(a)  Prof^am 
Participation  shall  be  eligible  to  reapply 
for  Program  Participation.  See  ft  124.112 
regan^  e%ihihly  Uadtattens  far 
Indian  tiibee.  indadiog  Alaska  Native 
Corpoiatioin. 


(2)  An  individual  wifl  be  found  to 
have  used  Ms  or  her  eligibility  for  tfie 
8(a)  Program  if  he  or  she  has  dafaned 
dieadvanteged  status  by  completing  the 
appropriate  SBA  forms  and  ^A  has 
approved  tlie  applicant  concern's  entry 
into  the  8(a]  program. 

(3)  Use  of  eligibility  wiD  take  effect  on 
the  date  of  the  concern's  approval  into 
the  program. 

(4)  After  an  8(a)  ooDoen  exits  the 
program,  a  disadvantaged  owner  of  that 
concern  may  hold  an  ownership  intoest 
in  or  be  involved  in  the  managemeDt  of 
another  8(a]  concern,  subfect  to  the 
provisions  of  1 124.104<c).  in  diese 
instances,  for  purposes  of  8(a) 
participation  only,  such  an  individnal 
will  be  deemed  to  be  a  rum- 
disadvantaged  owner  of  tiut  oonoem 
and  criteria  restricting  noD- 
disadvantaged  bidivideal  peiticipetioB 
riiall  appiy.  See  f  1 124^103  and  124.104.. 

(5)  Transfer  of  the  ownership  and 
conbtrf  of  an  S(a)  Participant  to  one  or 
more  otiier  individuals  does  not 
terminate  audi  concern's  ehgfbility  for 
the  program  provided  mat  SBA 
determines  the  transf  etee(s)  to  be 
eociafly  aatd  economictliy 
(^advantaged.  However,  the  8(a) 
concern's  Program  Term  as  described  In 
S  124.110  is  in  no  way  affected  by  such 
transfer. 

(d)  Manufacturers  aodteguJar 
dealers.  (1)  For  purposes  of  program 
entry,  each  applicant  ooocem  whose 
primary  industry  classification  is  a*  a 
manu&cturer  or  supplier  of  materiala. 
supplies,  articles  and  equipment  meat  be 
determined  to  be  a  macufactuier  or 
regular  dealer  as  defined  in  the  Walsb- 
Healey  Public  Contracts  Act  Regalatioas 
found  at  48  CFR  part  22.  subpart  22ik 

(2)  Partkipaats  in  the  deveJopnental 
stage  of  8(a)  Program  farticipatioB  nay 
be  e^gkie  for  two  exanptions  from  tlie 
contingent  egreement  requirements  of 
die  Walsh-Heeley  PuUic  Contracta  Act, 
see,  i  124  J04(d).  However,  die 
availability  of  audi  exemptions  during 
the  Proptun  Term  in  lai  way  affects  the 
requirement  that  an  applicant  concern 
comply  with  the  provisions  of  paragraph 
(d)(1)  of  this  section  for  purposes  of 
program  entry. 

(e)  Muitipie  concerns  in  same 
household,  fanmediate  family  members 
living  in  die  same  houaehold  may  not 
each  use  tlieir  individeal  disadvantaged 
status  to  qualify  more  than  one  business 
concern  for  8(a}  Progrera  Paitidpation  if 
the  concerns  are  in  the  same  or  similar 
line  of  business.  Whe*  &e  concems  are 
in  separajte  lines  (tf  business,  eadi 
appncent  nrast  estaclisfa  mat  the 
oonceme  ere  sepantrfy  tiwned. 
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managed  and  controlled.  (For  size 
limitations  see  part  121  of  this  title.) 


J  124.108    Ineligible  I 

(a)  Brokers  and  packagers.  Brokers 
and  packagers  are  ineligible  to 
participate  in  the  8(a)  program.  These 
types  of  businesses  do  not  satisfy  the 
definition  of  a  manufacturer  or  regular 
dealer,  as  stated  in  9  124.100. 

(b)  Franchises.  Except  for  those 
ainitted  to  the  8{a)  program  prior  to  the 
effective  date  of  these  regulations, 
franchisees  are  ineligible  to  partidpate 
in  the  section  8(a)  program. 

(c)  Debarred  or  suspended  person  or 
concern.  Pursuant  to  48  CFR  part  8, 
subpart  9.4,  or  13  CFR  part  145, 
individuals  or  concems  who  are 
debarred,  suspended,  voluntarily 
exduded  from  Federal  programs, 
induding  the  8(a)  program,  or  are  found 
to  be  ineligible  for  Federal  programs, 
including  the  8(a)  Program,  by  any 
agency  of  the  Federal  Government  are 
ineligible  for  admission  into  the  8(a) 
program  during  the  period  of  debarment 
suspension,  voluntary  exdusion  or 
stahis  as  ineligible.  Prior  to  approval  for 
admission  to  the  8(a)  program,  the 
applicant  must  certify  that  both  the 
applicant  concern  and  the 
disadvantaged  individual(s)  upon  whom 
eligibility  is  based  are  not  at  that  time 
debarred,  suspended,  voluntarily 
exduded  or  otherwise  ineligible. 

(d)  Non-profit  organizations.  A  non- 
profit organization  does  not  meet  the 
general  definition  of  a  concern  as  set 
forth  in  part  121  and  9 124.100  of  these 
regulations  and  is,  therefore,  ineligible 
for  8(a)  Program  Partidpation.  Nothing 
in  this  paragraph  affects  the  eligibility  of 
a  for-profit  concern  owned  and 
controlled  by  a  Hawaiian  Native 
Organization,  Indian  tribe,  induding  an 
Alaska  Native  Corporation  (see 

99  124.112  and  124.113.) 

(e)  Concems  owned  by  other 
disadvantaged  concerns.  A  concern 
which  is  owned  in  whole  or  in  part  by 
another  business  concern  and  relies  on 
the  disadvantaged  status  of  that  concern 
to  daim  disadvantaged  status  is 
ineligible  for  8(a)  Program  Partidpation 
and  for  participation  in  the  Defense 
Department's  Small  Disadvantaged 
Business  program  (Pub.  L  90-661. 
section  1207(a))  and  the  section  8(d) 
Subconfracting  Program.  (15  U.S.C 
837(d)).  These  types  of  businesses  do 
not  meet  die  individual  disadvantaged 
ownership  requirements  of  the  Small 
Business  Ad  and  these  regulations  as 
set  forth  in  §  124.103. 


9124.110 

(a)  Each  concern  certified  for  program 
partidpation  on  or  after  November  15, 


1988,  is  subject  to  a  Program  Term  of 
nine  years  from  the  date  of  such 
certification.  The  term  will  consist  of 
two  stages:  the  developmental  stage  and 
die  taransitional  stage,  which  are 
described  in  9  124.303.  Nothing  in  this 
subsection  shall  be  construed  to  limit 
SBA  from  initiating  graduation, 
termination  or  suspension  actions 
pursuant  to  99 124.208, 124.209  and 
124.211  or  to  prohibit  a  Partidpant  frt>m 
voluntarily  withdrawing  from  the 
program. 

(b)  A  concem  is  subject  to  a  revised 
Program  Term  if  the  following 
conditions  are  met 

(1)  The  concem  was  a  Program 
Partidpant  as  of  September  1, 1988  or 
was  approved  for  8(a)  Program 
Partidpation  between  September  1, 1988 
and  November  15, 1988;.and 

(2)  The  concem  did  not  voluntarily 
withdraw  from  the  8(a)  program  and 
was  not  graduated  or  terminated 
pursuant  to  99  124.208  and  124.209 
between  September  1, 1988  and 
November  15. 1988. 

(c)  The  revised  Program  Term  shall  be 
the  greater  of  nine  years  from  the  date 
of  the  Partidpant's  first  conb-act 
pursuant  to  section  8(a)  or  the 
Partidpant's  Fuced  Program 
Participation  Term  (FPPT)  expiration 
date,  including  any  extension  thereof, 
plus  18  months,  whichever  is  greater. 

(d)  Once  a  Program  Term  has  been 
established  or  revised  in  accordance 
with  this  section.  SBA  is  statutorily 
prohibited  from  extending  such  term 
beyond  the  specified  expiration  date. 

9124.111    Continued  8(a)  program 
eOglbHIty. 

(a)  Standards.  (1)  Except  as  set  forth 
in  paragraph  (a)(2)  of  this  section,  in 
order  for  a  concem  to  remain  eligible  for 
8(a)  program  participation,  it  must 
continue  to  meet  all  eligibility  criteria 
contained  in  9  124.101  tiu^ugh  9  124.109. 
Failure  to  do  so  may  cause  SBA  to 
initiate  a  graduation  or  termination 
proceeding  in  accordance  with 
9  9  124.208  and  124.209. 

(2)(i)  For  purposes  of  maintakiing 
continued  8(a)  program  eligibility  of  a 
Program  Partidpant  in  the 
developmental  stage  of  the  8(a)  program, 
an  individual  whose  personal  net  worth 
exceeds  $50a000  as  calculated  pursuant 
to  9  I24.l06(a)(2)(i),  will  not  be 
considered  economically  disadvantaged 
[See,  9  124.303  for  discussion  of  the 
developmental  stage  of  8(a]  Program 
Partidpation). 

(ii)  For  purposes  of  maintaining  such 
eligibility  of  a  Program  Partidpant  in  the 
transitional  stage  of  the  8(a)  program,  an 
individual  whose  personal  net  worth 
exceeds  $750,000,  as  calculated  pursuant 


to  9 124.loe(a)(2Ki).  will  not  be 
oonddered  economically  disadvantaged 
[See.  9 124.303  for  discussion  of  die 
developmental  stage  of  8(a)  program 
partidpation). 

(b)  Submissions  supporting  continued 
eligibility.  As  part  of  an  annual  review, 
each  Program  Participant  shall  aimually 
submit  to  the  Division  of  Program 
Certification  and  Eligibility  and  to  die 
servicing  field  office  the  following: 

(1)  A  certification  that  it  meets  die 
8(a)  program  eligibility  requirements  as 
set  fortii  in  9 124.101  throuih  9 124.109 
and  paragraph  (a)  of  this  section; 

(2)  A  personal  financial  statement  for 
each  disadvantaged  owner; 

(3)  A  record  of  all  payments, 
compensation,  and  distribution 
(including  loans,  advances,  salaries  and 
dividends)  made  by  the  Participant  to 
each  of  its  owners  or  to  any  person  or 
entity  affiliated  with  such  oivners;  and 

(4)  Such  other  information  as  SBA 
may  deem  necessary.  For  other  required 
annual  submissions,  see  9 124.501. 

(c)  Economic  disadvantage  eligibility 
reviews.  (1)  Upon  receipt  of  specific  and 
credible  information  alleging  that  a 
Program  Participant  no  longer  meets  the 
requirements  of  economic  disadvantage 
for  continued  program  eligibility,  SBA 
shall  conduct  a  review  of  the  concern's 
eligibility  for  continued  partidpation  in 
the  Program. 

{2)(i)  If,  based  on  information  received 
from  the  Participant  or  elsewhere,  SBA 
has  reason  to  believe  that  the 
Participant  no  longer  meets  the 
standards  of  economic  disadvantage  as 
set  forth  in  9 124.106  or  paragraph  (a)  of 
this  section,  SBA  shall  conduct  a  review 
to  determine  whether  the  Participant 
and  its  disadvantaged  owners  continue 
to  meet  such  standards. 

(ii)  Suffident  reasons  for  SBA  to 
conclude  that  an  8(a)  Participant  is  no 
longer  economically  disadvantaged  may 
include,  but  are  not  limited  to: 
demonstrated  access  of  the  concem 
and/or  its  owners  to  a  substantial  new 
source  of  capital  or  loans,  an  unusually 
large  amount  of  funds  withdrawn  from 
the  concem  by  its  owners,  or  personal 
net  worth  of  the  disadvantaged  owner(8) 
which  exceeds  theihreshold  described 
in  paragraph  (a)  of  this  section,  not 
induding  the  owner's  equity  in  the  8(a) 
concem  and  in  his/her  primary  personal 
residence. 

(3)  If  SBA  determines,  pursuant  to 
paragraphs  (c)(1)  or  (c)(2)  of  this  section, 
that  a  Program  Partidpant  and/or  its 
disadvantaged  owner(s)  are  no  longer 
economically  disadvantaged,  SBA  shall 
initiate  a  graduation  or  a  termination 
proceeding  under  9  9 124.208  and  124208. 
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(4)  If.  bawd  on  infomution  rtoeived 
from  the  Participant  or  elaewfaete,  SBA 
hai  reason  to  believe  that  an  excesaive 
amount  of  funds  or  other  assets  has 
been  withdrawn  from  the  Participant  for 
the  personal  benefit  of  the 
disadvantaged  owner(8)  or  that  of  any 
person  or  entity  affiliate  with  such 
owner(s).  SBA  shall  conduct  a  review  to 
determine  whether  each  withdrawal 
was  detrimental  to  the  achievement  of 
the  targets,  objectives  and  goals  of  the 
Participanrs  business  plan. 

(5)  u  SBA  determines,  pursuant  to 
paragraph  (cK4]  of  this  section,  that 
funds  or  other  assets  have  been 
vrithdrawn  to  the  detriment  of  the 
achievement  of  the  targets,  objectives 
and  goals  of  the  Participant's  business 
plan,  SBA  shall  initiate  a  terminatioD 
proceeding  onder  { 124.209  or  shall 
reqoire  an  appropriate  reinvestment  of 
funds  or  other  assets  and  sudi  other 
actions  as  SBA  may  deem  necessary  to 
counteract  the  detrimental  withdrawals 
as  ■  rfl"«^*"»i  of  maintaining  program 
eligibility. 

(d)  El^bility  Review*.  It  on  the  basis 
of  iofoniiation  submitted  pursoant  to 
para^aph  (b)  of  this  section  or  upoo 
infonnation  received  from  any  source, 
SBA  has  reason  to  believe  the  Program 
Participant  no  longer  meets  the 
eU^bUity  criteria  (other  than  economic 
disadvantage),  SBA  shall  conduct  a 
review  of  the  Participant's  8(8)  program 
eligibility.  If  as  a  result  of  such  review, 
SBA  determines  such  Participant  may 
no  longer  be  eligible  for  program 
participatioa,  ^A  shall  initiate 
termination  proceedings  under  1 124.208L 

§124.112  Ooneeina  owned  hy  Indian 

iNaHva 


(a)  General  (1)  Snail  bosiness 
concerns  owned  by  Indian  tribes  are 
eligible  for  participation  in  the  section 
8(a)  program.  provld|d  that  certain 
oooditiaiis  are  met  aWescribed  below. 
The  term  "Indian  tribe  is  defined  fai 
8l24.loa 

(2)  Saudi  business.ooncems  owned 
and  controlled  by  Indian  tribes  are 
generally  considered  socially  and 
economically  disadvantaged  for 
purposes  of  participation  in  programs 
aulhorixed  by  section  8(d)  of  the  Small 
Business  Act.  section  1207(a)  of  the 
Defense  Anthorization  Act  c^  1987  and 
any  odier  program,  except  the  8(a) 
program,  which  requires  social  aiMl 
economic  disadvantaged  statas  as  a 
condition  of  eligibility.  If  the 
disadvantaged  statas  of  a  tribaily- 
ownad  oonoem  is  nhalJangnd  mder 
subpart  B  of  th»  part  SBA  will  evaluate 
the  conoem's  (Usadvantaged  status 
usii«  the  criteria  set  forth  in  Uiia  aactioo. 


(3)  Small  business  concerns  owned 
and  controlled  by  Alaska  Native 
Corporations  (ANCs)  are  eligible  for 
participation  in  the  8(b)  program,  subject 
to  the  same  conditions  as  apply  to 
tribally-owned  concerns  which  are 
described  at  paragraphs  (b)  through  (e) 
of  this  section,  with  the  foUov^ing 
exceptions  which  apply  solely  to  ANC- 
owned  concerns: 

(i)  In  evaluating  the  economic 
disadvantage  of  the  ANC,  no 
consideration  shall  be  given  to  assets  or 
income  derived  from  distributions  of  the 
Alaska  Native  Fund  established  by  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1601.  et  aeq.  Such  assets  and 
inc(Mne  should  be  included  and 
specifically  identified  on  the  ANCs 
financial  statements. 

(ii)  Alaska  Natives  and  descendants 
of  Natives  must  own  a  majority  of  both 
the  total  equity  of  the  ANC  and  the  total 
voting  powers  to  elect  directors  of  tfie 
ANC  dirough  their  holdings  of 
settlement  common  stock.  Settlement 
common  stock  means  stock  of  an  ANC 
issued  porsnant  to  43  U.S.C.  ieoe(g)(l). 
wMch  is  subfect  to  the  rights  and 
restrictions  listed  in  43  U.S.C.  ieoe(hKl). 

(iii)  Even  thou^  an  ANC  can  be 
either  for  profit  or  non-profit,  a  small 
business  concern  owned  and  controlled 
by  ANC  must  be  for  profit  to  be  eligible 
for  the  8(a)  program.  The  concern  will  be 
deemed  owned  and  controlled  by  the 
ANC  for  purposes  of  program  eligibility 
so  as  to  satisfy  paragraph  (cX3)  of  this 
section  where  the  majority  of  stock  or 
other  ownership  interest  is  held  by  the 
ANC  and  holders  of  its  settlement 
common  stock.  Both  a  majority  of  the 
total  equity  and  total  voting  power  must 
be  so  held. 

(iv)  Paragraphs  (b)(3)  (i)  and  (ii)  of  this 
section  are  not  generally  applicable  to 
an  ANC  provided  its  status  as  an  ANC 
is  clearly  shown  in  its  articles  of 
incorporation  and  by-laws. 
Additionally,  paragraph  (c)(1)  of  this 
section  is  not  applicable  to  the  ANC- 
owned  concern  to  the  extent  it  requires 
an  express  waiver  of  sovereign 
Immunity  or  a  "sue  and  be  sued"  clause. 

(v)  The  Alaska  Native  Claims 
Settlement  Act  provides  that  a  concern 
minority-owned  by  an  ANC  shall  be 
deemed  to  be  both  awned  and 
controlled  by  such  ANC.  Therefore,  an 
individual  responsible  for  control  and 
management  of  an  ANC-owned  8(a) 
applicant  or  Participant  need  not 
establish  personal  social  and  economic 
disadvantage. 

(b)  Tribal  eligibility.  In  order  to 
qualify  a  concern  which  it  owns  and 
conln^s  for  participation  in  the  8(a) 
program,  an  Indian  tribe  itself  must  meet 
the  conditions  set  fiprth  in  paragrairiis 


(b)(l]  and  (b)(2]  of  this  section.  Once  an 
Indian  tribe  has  so  established  its 
disadvantaged  status,  it  need  not 
reestablish  such  status  in  order  to  have 
other  businesses  that  it  owns  certified 
for  8(a)  Program  Participation,  unless 
specifically  required  to  do  so  by  thfe 
AA/MSBftCOD  or  his/her  designee.  The 
AA/MSB&COD,  or  designee,  may 
require  proof  of  tribal  ehgibiUty  during 
the  Program  Participatioa  of  any 
tribally-owned  business  or  at  any  time 
during  the  processing  of  an  8(a)  program 
application  tram  a  tribal^-owned 
concern.  However,  nothing  in  this 
paragraph  affects  die  requirement  tfiat 
each  tribally-owned  concern  seeking  to 
be  certified  for  8(a)  Program 
Participation  comply  with  the  provisions 
of  paragraph  (c)  of  diis  section. 

(1)  Social  disadvantage.  An  Indian 
tribe  meeting  the  definition  set  forth  in 
S  124.100  shall  be  deemed  socially 
disadvantaged. 

(2)  Economic  disadvantage.  In  order 
to  be  eligible  to  participate  in  the  8(a) 
Program  the  Indian  tribe  must 
demonstrate  to  SBA  that  the  tribe  itself 
is  economically  disadvantaged.  This 
shall  involve  the  consideration  of 
available  data  showing  the  tribe's 
economic  condition,  including  but  not 
limited  to,  the  following  information: 

(i)  The  number  of  tribal  members. 

(ii)  The  present  tribal  unemployment 
rate. 

(iil)  The  per  capita  inoome  of  tribal 
members,  exdading  fudgment  awards. 

(iv)  The  percentage  ol  die  local  Indian 
population  below  the  poverty  level. 

(v)  The  tribe's  access  to  capital 
markets. 

(vi)  The  tribal  assets  as  disclosed  in  a 
cxirrent  tribal  financial  statement  The 
statement  should  list  all  assets  including 
those  which  are  encumbered  or  held  in 
trust,  but  the  status  of  those  encumbered 
or  trust  assets  should  be  clearly 
delineated. 

(vii)  A  list  of  all  whdly  or  partially 
owned  tribal  enterprises  c»-  aiffiliates 
and  the  primary  industiy  classification 
of  each,  as  defined  in  \  124.10a  The  list 
must  also  specify  the  members  of  the 
tribe  who  manage  or  ooitrol  such 
enterprises  or  serve  as  officers  or 
directors. 

(3)  Application  process— fonns  and 
documents  required.  Eiicept  as  provided 
in  paragraph  (aX3)(iv)  af  this  section,  in 
order  to  estaUish  taribal  eligibility  to 
quaUfy  for  the  8(a)  program,  the  Indian 
tribe  must  submit  the  farms  and 
documents  required  of  lB(a)  applicants 
generafiy  as  well  as  the  following 
material: 
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(i)  A  copy  of  the  tribe's  govetBi^ 
document(8)  such  as  its  conatitufiaa  or 
business  diarter. 

PI)  Evidence  of  Its  recognlHon  aM  a 
tribe  efiglble  for  die  spedal  programs 
and  services  provided  by  the  United 
States  or  by  its  state  of  residence. 

(iff)  Copies  of  Its  artldes  of 
incorporation  and  bylaws  as  filed  wtlfc 
the  organizing  or  diarteriiQ  authority,  or 
shnilar  docmnents  needed  to  estabKsfa 
and  govern  a  non-corporate  legal  entity. 

(iv)  Documents  or  materials  needed  to 
show  the  tribe's  economical^ 
disadvantaged  status  as  described  fai 
paragraph  (b)(Z)  of  this  section. 

(c)  Business  eligibitrty.  In  order  to  be 
eligible  to  partidpate  in  die  8(a) 
program,  a  concern  wUdi  is  owned  by 
an  eligible  bidien  tribe  most  meet  Ae 
conditions  set  forth  in  paragraphs  (cVll 
through  (c)(8)  of  flile  section. 

(1)  Legal  business  entity  (vgaiu'teilfar 
profit  and  soBoeptible  to  suit  The 
applicant  or  participating  concern  most 
be  a  separate  and  distinct  legal  entity 
organized  ot  charlered  by  the  tribe,  or 
Federal  or  state  authorities.  Except  as 
provided  in  paragraph  (aK8)(fv)  of  thia 
section,  the  concern's  articles  of 
incorporation  most  contain  express 
sovereign  immunity  waiver  language,  or 
a  "sue  and  be  saed"  clsnne  which 
designates  United  Statea  Federal  Covta 
to  be  among  the  cooria  of  coapeteot 
jurisdiction  for  all  matters  relatii^  to 
SBA's  praptons  famfarilng,  bat  not 
Ihaited  to,  8(a)  Program  Particqmtkm, 
loans,  advance  payments  and  contract 
performance.  Abo,  the  conoem  must  be 
organized  for  profit,  and  the  tribe  mast 
possess  economic  development  powers 
in  the  tribe's  governing  docaaenta. 

(2)  Size,  (i)  A  tribally-owned  applicant 
concern  must  qualify  as  a  small 
business  conoem  as  defined  for 
piuposes  of  Government  procurement  ia 
part  121  of  this  tide.  The  particular  size 
standard  to  be  apf^ed  shall  be  based  on 
the  primary  industry  daaaificatioa  of  die 
applicant  concern.  Ownership  by  the 
tribe  will  not,  in  and  c^  itself,  c-auge 
affiliation  with  the  tribe  or  with  other 
entities  owned  by  the  tribe.  However, 
affiliation  with  other  tribally-omied 
entities  may  be  caasad  by 
circumstances  other  than  rranmrffx  tribal 

ownership.  (See  part  121  of  this  title 
regarding  affiliation.) 

(iq  Except  as  provided  in  paragraph 
(c)(2)(iii)  of  this  section,  a  tribally- 
omied  Program  Participant  must  certify 
to  SBA  that  it  is  a  small  business 
pursuant  to  the  provisions  of  part  121  of 
this  title  for  die  paipose  of  performing 
each  bidlvidual  contract  which  it  is 
awarded. 

(iii)  During  its  Ptogram  Term,  a 
tribaOy-owned  lYogram  Participant  may, 


for  up  to  two  •(•)  coatcacts,  be  a  paito 
to  a  joint  vantasa  sAich  sKoaada  tha 
appUcaUa  ataa  ataadard,  if  the  jQtet 
venture  is: 

(A)  51  percent  or  more  owned  and 
controlled  by  ika  tiibally-owned 

ParHrtpnn*. 

(B)  b  located  on  die  tribe's 
reservation  or  land  owned  by  such  tribe: 

(C)  Performs  most  of  its  activities  on 
such  reservation  or  tribaOy-owned  land; 
and 

(D)  Employs  members  of  the  tribe  for 
at  least  50  percent  of  its  total  workforce. 

(3)  Ovmership.  For  corporate  entitles, 
a  tribe  must  own  at  least  51  percent  of 
the  voting  stodc  and  at  least  51  percent 
of  the  aggregate  of  all  classes  of  stock. 
For  non-corporate  entities,  a  tribe  must 
own  at  least  a  51  percent  interest  No 
Indian  tribe  shall  own  more  than  one 
current  or  former  8(a)  Program 
Participant  having  the  same  primaiy 
industry  dassificatian.  Trfbally-owned 
Program  Participants  are  sid)ject  to  the 
provisions  of  patagraphs  (g)  and  (h)  of 

§  124.103  relating  to  ownership  by 
nondisadvantaged  Individuals  and  non- 
8(a)  concerns. 

(4)  Control  and  management  (1) 
Except  for  concerns  owned  by  ANCs. 
the  management  and  daily  busfaiess 
operations  of  a  tribaOy-owned  concern 
must  be  controlled  by  an  individual 
membeifs]  of  the  tribe,  who  does  not 
manage  and  control  more  tiian  one  otiier 
tribaDy-owned  8(a)  Pn^ram  Participant 
In  addition,  such  manager(s)  most  be 
found  to  possess  the  requisite 
management  of  tedmical  capabilities  as 
determined  by  SBA.  Tfau  inragraph 
does  not  preclude  management  of  a 
tribally-owned  concern  by  committees, 
teams,  or  Boards  controlled  by  such 
individuals. 

(ii)  Members  of  Ae  tribal  council  shall 
not  participate  in  the  daily  management 
or  on  the  board  of  directors  of  any 
tribally-owned  8(a)  concern  witiioat 
obtaining  prior  written  approval  for  such 
participation  from  SBA 

(iii)  Except  as  permitted  by  paragrejA 
(c)(4)(i)  of  this  section,  members  of  die 
management  team,  business  committee 
members,  officers,  and  directors  are 
precluded  fivm  engaging  in  any  outside 
employment  or  other  bosiness  interests 
which  conflict  widi  the  management  of 
the  concern  or  prevent  die  concern  from 
achieving  the  objectives  set  forth  In  its 
business  develo^ent  plan,  l^is  is  not 
intended  to  predude  partidpation  in 
tribal  or  other  activities  whioh  do  not 
hiterfere  with  such  individuars 
responsibilities  hi  the  operation  of  the 
applicant  concern. 

(5)  Location  and  economic  benefit 
The  primaiy  ecoa(»nic  bendhs  from  the 
concern  must  accrue  to  the  tiiba.  A 


1  located  on  a  daaignalsd  Indiaa 
leservafioa  or  on  tiibalfy-owned  t«M 
wiO  be  presumed  to  provide  an 
emnomic  benefit,  aod!  as  eaqilayflMBl, 
to  the  tribal  mtnmmiBy.  SBA  may 
approve  a  location  not  on  trfbalfy- 
oKvned  land,  if  the  applicant  concern  can 
demonstrate  iiuit  similar  ara^n^ 
benefits  will  accrue  to  the  tribal 
community. 

(8)  Other  eligibility  aitena.  A 
tribaDy-owned  concern  must  also  meet 
the  eligibility  criteria  set  forth  fai 
8  124.107  tfarou^  124.100. 

(d)  Individual  etigibitity  limitation^ 
(1)  Concerns  owned  by  Indian  tribes 
except  those  owned  by  Alaska  Native 
Corporations.  The  Small  Business  Ad, 
as  amended,  provides  that  the  8(a) 
requirements  regarding  management 
and  dafly  busfaiess  operations  are  met  if 
a  tribaOy-owned  cuuoem  b  controlled 
by  one  or  more  members  of  the 
sconondcaDy  disadvantaged  Indian 
tribe.  The  statute  does  not  require  tiiat 
such  faidfvidnal  be  found  by  SBA  to  be 
personeBy  sodaOy  and  eoonomiuaHy 
disadvantaged.  Therefore,  fflA  does  not 
deem  an  individttal  farroived  in  die 
management  or  daily  bnsiness 
operations  of  die  trftiaOy-awned  ocmcen 
to  have  used  his  or  her  uidividad 
eligibility  within  the  meaning  of 
S  124.108(c). 

it)  Conceme  owned  by  Aladta  Native 
CorporaUons.  The  Alaska  Native  Ciafans 
Settlement  Act  as  amended,  provides 
diet  a  oonoern  which  b  saajority  owned 
by  an  Alaska  Native  Conmratioo  alial 
be  deemed  to  be  controlled  and 
managed  by  minority  faidlvidtiab  for 
pnrpoae  of  partidpatioa  fai  Federal 
programa.  Therefore,  SBA  will  not 
examine  the  disadvantaged  statas  of  am 
individual  involved  in  the  ■«■— g^m^nt 
of  daily  bosuiess  operations  of  an 
Alaska  Native  CorporatioB-owned 
concern,  and  such  individual  wiH  not  ba 
deemed  Id  have  used  hb  or  her 
individnal  efigUnbty  within  the  meanin 
of  S  124Jae(c). 

(e)  Easttig  Sectioa  a(a)  Phms. 
Tribally-owned  concems  prescafly  in 
the  section  8(a)  program  mw^  couqdy 
with  die  reqniiuaents  of  thb  iwii  Ihai 
within  12  months  from  the  effective  dale 
of  theae  regnbtions.  Failure  to  do  so 
may  result  in  the  commencement  of 
section  8(a]  program  termination 
prooeecBngs. 

S  124.113 


QKicetna  owned  by  economicany 
disadvantaged  Native  Hawaiian 
Organizations  as  defined  fai  1 124.im 
are  allele  for  partic^ation  ui  the  8[a] 
program  and  other  federal  jMOgrams 
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requiring  SBA  to  determine  sodal  and 
economic  disadvantage  as  a  condition  of 
eligibility.  Such  concerns  must  meet  all 
dlgibility  criteria  set  forth  in  li  124.102 
through  124.100  and  f  124.111(a)  of  this 
part 

I124J01    •(a)ProgrMiiapp«catlon. 

It  is  SBA's  policy  that  any  concern  or 
any  individual  on  behalf  of  such 
business  has  the  right  to  apply  for  8(a) 
Program  Participation  whether  or  not 
there  is  an  appearance  of  eligibility. 
However,  concerns  which  have  not  been 
in  business  for  two  full  years  as 
described  1 124.107  will  not  be  approved 
for  8(a)  Program  Participation. 

1124402   PtaeoolflMna. 

An  application  for  8(a)  program 
admission  is  to  be  filed  in  the  SBA  field 
office  serving  the  territory  in  which  the 
principal  place  of  business,  as  defined  in 
1 124.100.  is  located.  The  field  office  will 
provide  an  applicant  concern  with 
information  regarding  the  8(a)  program, 
and  with  ail  required  application  forms. 
An  8(a)  application  will  be  processed  by 
the  appropriate  SBA  regional  office  of 
the  Division  of  I^ogram  Certification 
and  Eligibility. 

1 124.202   Servicing  office. 

Once  approved,  a  Program  Participant 
will  be  serviced  in  the  field  office 
serving  the  territory  in  which  the 
concern's  principal  place  of  business,  as 
defined  in  1 124.100.  is  located. 


1124.204    Appicant 

Sub|ect  to  the  limitations  of  1 124.7.  an 
applicant  concern  may  employ  at  its 
option  outside  representatives  in 
connection  with  an  application  for  8(a) 
Program  Participation.  If  the  applicant 
chooses  to  employ  outside 
representation  such  as  an  attorney, 
accountant,  or  others,  the  requirements 
of  part  103  of  this  title  dealing  with  the 
appearance  and  compensation  of 
persons  appearing  before  SBA  are 
applicable  to  the  conduct  of  the 
representative.  In  addition, 
representation  in  proceedings  before  the 
Office  of  Hearings  and  Appeals  shall  be 
limited  as  provided  in  S  134.18  of  this 
tide. 

I124J06   PonnaanddocunMnlareqdrad. 

Each  8(a)  applicant  concern  must 
submit  the  forms  and  attachments 
thereto  required  by  SBA  when  making 
application  for  admission  to  the  8(a) 
program.  Such  forms  and  attachments 
will  indude.  but  are  not  Umited  to, 
financial  statements  and  Federal 
personal  and  business  tax  returns. 


fl24J06  Approval aftddedkie of 
lypecaMons  for  »(■)  program  atlmlselon. 

(a)  General  The  AA/MSB&COD  is 
authorized  to  approve  or  decline 
applications  for  admission  to  the  8(a) 
program.  However,  denials  of  program 
admission  based  on  his/her  finding  that 
the  individual(8)  claiming  social  and 
economic  disadvantage  are  not  socially 
and/or  economically  disadvantaged 
and/or  that  such  individualts)  does  (do) 
not  own  and/or  does  (do)  not  control  the 
applicant  concern,  may  be  appealed  to 
SBA's  Office  of  Hearings  and  Appeals 
(OHA).  The  Division  of  Program 
Certification  and  Eligibility  (the 
Division)  will  receive,  review  and 
evaluate  all  8(a)  applications.  The 
Division  will  advise  each  program 
applicant  within  15  days  after  the 
receipt  of  an  application  whether  such 
application  is  compdete  and  suitable  for 
evaluation  and,  if  not,  what  additional 
information  or  clarification  is  required 
to  complete  the  application.  SBA  will 
process  an  application  for  8(a)  Program 
Participation  withia  90  days  of  receipt 
by  the  Division  of  •  complete 
application  package.  Incomplete 
application  packa^s  will  not  be 
processed. 

(b)  Approval.  If  the  AA/MSB&COD 
finds  that  the  applfcant  concern  meets 
all  eligibility  criteria,  he/she  shall  issue 
an  approval  letter  to  the  concern.  The 
date  of  the  approval  letter  shall  be  the 
date  of  program  cvtification  for 
purposes  of  detenaining  the  concern's 
Program  Term  pursuant  to  S  124.110.  A 
concern  is  not  approved  for 
ptulicipation  in  the  8(a)  program  until  an 
approval  letter  is  sent  by  the  AA/ 
MSB&COD  to  the  concern.  Up  until  that 
event  occurs,  any  new  information 
which  could  have  an  adverse  affect  on 
the  appUcation  may  be  considered  by 
the  AA/MSB&COD.  An  applicant  is  not 
entitled  to  receive  program  benefits  of 
any  kind  until  a  participation  agreement 
is  signed  and  SBA  has  approved  the 
concern's  business  plan  pursuant 
S  124.301. 

(c)  Decline.  If  the  AA/MSB&COD 
finds  that  an  applicant  concern  does  not 
meet  all  eligibility  criteria,  he/she  will 
provide  written  notification  of  this 
finding  to  the  applicant  in  a  letter  of 
decline.  The  letter  of  decline  shall  set 
forth  findings  baaed  on  the  facts  and  in 
accordance  with  law  and  regulations  for 
every  material  issue  relating  to  each 
eligibility  factor  with  specific  reasons 
for  eadi  finding.  The  letter  of  decline 
shall  inform  the  applicant  of  its  rights  to 
request  reconsideration  of  the  AA/ 
MSB&COD's  decision  and/or  to  appeal 
such  decision. 

(1)  Reconsidewtion.  Every  applicant 
has  the  ri^t  to  request  that  the  AA/ 


MSB&COD  reconsider  his/her  decline 
decision.  Sudi  request  must  be  made  in 
writing  to  the  appropriate  regional  office 
of  the  Division  by  certified  mail,  return 
receipt  requested,  within  45  days  of  the 
date  of  service  of  the  decline  letter.  As 
pari  of  the  reconsideration  request,  the 
applicant  should  include  any  additional 
information  and  documentation 
pertinent  to  overcoming  the  reason(s)  for 
the  initial  decline.  If  the  concern 
requests  reconsideration,  the  AA/ 
MSB&COD  will  issue  a  written 
determination  on  the  reconsideration 
within  45  days  of  receipt  of  the  request 
by  the  Regional  Office  of  the  Division 
which  processed  the  original 
application.  The  Agenqy's  eligibility 
analysis  on  reconsiderstion  will 
consider  all  eligibility  factors  in  light  of 
all  information  then  available  to  the 
Agency,  and  may  approve  the 
application,  decline  it  for  any  of  the 
same  reasons  cited  in  the  initial  decline 
or  decline  it  for  reasone  not  previously 
identified.  If,  on  reconsideration,  the 
AA/MSB&COD  finds  Ihat  the  applicant 
concern  meets  all  eligibility  criteria,  he/ 
she  shall  issue  an  approval  letter  to  the 
concern.  The  date  of  tie  appri)val  letter 
shall  be  the  date  of  program  certification 
for  purposes  of  determining  the 
concern's  Program  Term  pursuant  to 
§  124.110.  If,  on  reconsideration,  the 
AA/MSB&COD  determines  that  the 
concern  does  not  meet  all  eligibility 
criteria,  he/she  will  notify  the  applicant 
of  this  decision  by  letter.  Such  letter 
shall  set  forth  findings  based  on  the 
facts  and  in  accordance  with  law  and 
regulations  for  every  material  issue 
relating  to  each  eligibility  factor  with 
specific  reasons  for  each  finding.  If  the 
concern  is  being  declined  solely  for 
reasons  not  identified  in  the  initial 
decline,  the  concern  will  be  advised  that 
SBA  will  treat  the  dedine  as  an  initial 
decline,  and  that  the  concern  will  be 
afforded  all  rights  which  were  available 
to  it  on  its  initial  decline. 

(2)  Appeal.  An  unssccessful  applicant 
will  have  the  right  to  appeal  its  decline 
to  OHA  if  the  application  is  denied 
based  solely  on  a  negative  finding  of 
one  or  more  of  the  following  criteria: 
social  disadvantage,  economic 
disadvantage,  ownership  or  control.  The 
applicant,  at  its  option,  may  bring  such 
appeal  either  after  the  initial  decline  or 
after  a  decline  on  reoonsideration. 
Petitions  of  appeal  must  conform  to  the 
requirements  of  S  124.210  and  will  be 
handled  in  accordance  widi  the 
procedures  contained  in  \  124.210  and 
part  134  of  this  title. 

(3)  Final  Agency  Decision.  If  a 
declined  applicant  dbes  not  request 
reconsideration  of  the  decline  or.  if 
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eligible  under  poregreph  (cK2)  i 
section,  a  declined  applicant  dt__  .,„ 
file  ea  appeal  writh  OHA  wilba  48  days 
of  the  date  of  service  of  Ihe  dedine 

letter,  the  determination  of  the  AA/ 

MSB&COD  will  become  the  final 
Ageaqr  divisioQ.  If  the  appBcattai  is 
denied  on  leooneicknitiaB  tad  die 
applicant  does  Bot  appeid  or  have  the 
ri^  to  appeiJ  die  deakd  onder 
Pansnpli  (cK2)  of  diia  seetkn.  the 

ded^on  of  die  AA/MSBACOD  to  die 
final  Agency  deciaiaa.  U  the  apirffaMit  jg 
entitled  under  parapaph  HiX2)  of  this 
section  to  an  appeal,  and  exerdses  dwt 
right,  the  decidon  of  die  AdministraUve 
Law  Judge  shall  be  dke  find  AfsDcy 
dedsion. 

(4)  BeappUoatioaforPngmm 
Porticipaaon.AciBm.omk  wfaicfa  has  been 
dedkwd  for  8(a)  pragrem  admisdan 
may  reapply  for  edmisdon  to  the 

progrBB  12  aanths  after  the  date  of  die 
find  Agency  dedsion  to  dedine. 

f  124.207  8(a)  Pregrm  exit 

A  concern  partidpeting  in  the  8(a) 
program  may  leave  the  program  by  any 
of  the  following  """ns* 

(a)  Vohmtaiy  wididrawaL 

(b)  Explratifln  of  die  Pra^aa  Ta 
established  pursuant  to  §  124.110; 

(c)  GraduatiiM  pursuant  to  die 
provisions  d  i  124.208; 

(d)  TerminatioB  porsoant  to  die 
provisions  of  i  124.20ft 


(«)A 


dw 


Wb 


8124.208 

(a)  GeaeraL  When  an  8(a)  ooocera  is 
recognized  as  successfully  oompieting 
the  8(a)  program  by  auhstandaUy 
achievii«  die  targets,  ofajedivee  and 
goals  set  fordi  in  its  hMlness  plan  prior 
to  die  ejqiiration  of  itsn«gram  Term, 
and  has  demonstrated  the  ability  to 
compete  in  die  mathetplace  without 
assistance  under  die  8(a}  pcograB,  its 
participation  widmi  the  prcgiam  may  be 
determined  by  SBA  to  be  oooniletod  aid 
die  finn  may  be  graduated  faon  the 
program. 

(b)  Graduation  ciitana.  In  ddemunfa^ 
whether  a  conoem  has  sabetantially 
achieved  the  goals  and  obiecdvee  of  its 
bushiess  plan  and  has  attained  die 
dMUty  to  coBipete  in  die  ■arketplaoe 
widiout  8(a]  program  aseistanoc.  die 
following  factors,  anoi^  others,  ahall  be 
conaidraed  by  SBA.  Podtive  overaU 
finandd  trends,  tecfaHb^  bet  not 
limited  to: 

(1)  Profiteblltty: 

(2)  Sales.  indMdng  improved  ratio  ol 
noiK8(a)  sales  to  a(a)  salee: 

(3)  Nd  worth,  finandai  rataoe, 

woiiuag  capital,  capitalintioii.  aocese  to 
credit  and  capMah 

(4)  AfaiHiy  to  obtdn  bondkv 


_    .  end 

(6)  Good  management  capadty  and 
capability. 

(c)  Craduatiaa  pnaedMnm   (1)  Letter 

ofnotifiootioiL  Upon  ririt mialiou  by 

die  SBA  pursuant  to  paiiy  aph  (b)  cf 
this  sectioa  that  an  8(a)  oonoem  shodd 
be  graduated  from  dm  8(a)  proBwi. 

SBA  shall  aotiiy  dw  PartidpMt  in 
writing  of  its  bitent  to  gradnate  in  a 
letter  of  nodfication.  The  letter  of 
notification  ahall  set  fordb  findtegs. 
based  on  the  facto  and  in  accontettoe 
widi  law  and  regulattou,  for  every 
material  issue  rdaling  te  the  baals  of  the 
program  graduBtJon  widi  specific 
reasons  for  each  findii^  The  letter  of 
notification  shall  ako  provide  the 
Partidpaat  45  days  fiom  the  date  of 
service  of  die  letter  to  submit  hi  writing 
information  which  woold  ovpi^iw  wi^ 
the  proposed  basis  of  graduation  is  not 
warranted. 

(2)  Second  Jetter  of  notification.  After 
die  45  day  response  period  has  elapsed, 
the  Division  shall  coniider  the  proposed 
graduation,  including  tnfnfmfltiqn 
submitted  by  the  Participant,  if  any.  As 
appropriate,  die  Division  shall  notify  die 
Participant  diat  It  will  not  recommend 
program  graduation  or  that,  despite  the 
information  that  may  have  been 
provided,  the  bads  tm  graduatica 
continues  to  exist  Where  appropriate, 
die  Division  Diredor  shall  toidier  notify 
that  he/she  intends  to  reounmend  to  the 
AA/MSB&COD  fliat  die  Partidpant  be 
graduated.  In  Instances  where 
graduation  wiD  be  recommended,  the 
Division  Director  shall  farther  notify  the 
Participant  diat  it  will  have  a  fmlher  45 
day  period  from  die  date  of  service  of 
the  second  letter  of  notification  to 
submit  to  SBA  such  fiirther  information 
whidi  would  explain  why  the  proposed 
graduation  is  not  justified. 

(S)  neconanendetion  aftiie  Division. 
Fmlowiug  die  second  day  response 
period,  the  Division  Director  wiH 
consider  the  facts  of  the  proposed 
graduation,  inducKiig  all  infOTmation 
submitted  by  die  Partidpant.  If  die 
Division  Diroctor  determines  that 
graduetioa  is  not  apiRt>priate,  he/die 
will  so  notify  die  Partidpant  widiin  15 
days  of  die  dose  of  die  response  period. 
If  die  Division  Director  determines  that 
gradoetion  is  appropriate,  he/she  wUI 
leoonneBd  in  writhtg  to  die  AA/ 
MSBaCOD,  widiin  15  deys  of  die  dose 
of  dm  response  period,  diet  Ae 
PartidpMt  be  graduated. 

H)  Decmion  of  the  AA/MSa»COD. 
Upon  die  racoonnendatiea  of  die 
Division  Director,  dw  AA/MSB&OOD 


will  _-^ ^ 

and  the  written  rrcord  mp^rtiim  it  ff 
die  AA/M8Bi<X3D  detenrinesOat 
program  graduaBun  is  wafiauted,  be/ 
she  wSI  issue  a  NoHce  ornopnn 
Gradnedon  to  die  PartidiMmt  If  not,  he/ 
she  will  so  notify  the  Parddpeat. 

(5)  Not/or  ra^uAcsieiite.  A  Notice  of 
Program  Graduation  sLan  ««««*'«wtn  \q 
the  fonn,  filing  and  service  requtremente 
of  part  134  of  diis  tide,  under  t^kh  fte 
apped  proceedbig  sbaD  be  conducted 

'tbe  Notica  of  Pwywm  OraAn^^^j^  .ha^ 

set  fordi  B"^»'^g^  based  oo  the  ^''rte  and 
in  accnrdanrp  wrtth  law  mnA  »ng-l»M^y 
for  every  soaterid  iaaue  ralatii^  to  Ae 
basis  of  the  program  greduatisa  with 
specific  reasons  for  each  fiadli^  Hie 

Notice  of  n«^gram  Gcaduatioa  ahall  ahe 
advise  the  Program  Partidpaiit  that  it 

may  avail  itself  of  an  oniartuatfy  far  an 

aived  Iqr  filing  a  petition  in  aooenlanae 

widi  the  provideoe  of  1 124.210  and  p«t 
134  of  due  tide. 

(6)  Appeal  to  Office  OfHeoni^  and 
Appeak.  ftocedmee  guweidm  swieals 
ol  propem  gradaation  to  dm  Offloe  of 
Hearings  ami  Appeals  are  ed  faith  to 

8  124.210  and  part  134. 

(d)  Poet-grtKhnOon.  Alter  die  eflecdve 
date  dFe  propem  gradnetfon  as 
provided  for  herein,  en  8(e)  ooncem  is 
no  longer  eligible  to  receive  any  8(a) 
progrem  assislauue.  However,  sndi 
concern  is  obligated  to  complete 
previousfy  awnded  8(a)  sobcontracts, 

indndfaig  any  priced  options  wUch  may 
tie  exercised. 

S  124.208   Prognm  tendnatfonL 

(a)  Geneml.  Partidpation  of  a  8(a} 
business  concern  tn  the  8(b)  program 
may  be  temrinated  by  SBA  prior  to  the 
expiration  of  die  concern's  Program 
Term  for  good  cause.  Examples  of  good 
cause  indude,  but  are  not  limited  to,  the 
foBowlng: 

(1)  Failure  by  the  concern  to  continue 
to  maintain  ite  eligibility  for  pragzam 
partidpattoiL 

(2)  Faikre  by  die  oonoen  to  BMmtato 
ite  stetus  as  a  small  hudnnss  mder  the 
Small  Business  Act.  ae  amended,  and 
die  regdations  promalgBled  thereunder. 
Seel  124.102. 

(3)  Fadare  by  tiie  concern  far  any 
reason,  indud^  the  death  of  an 
indivicfami  upon  whom  ehgibility  was 
based,  to  mainteto  ownership,  faO-dme 
day-to-day  managrawnt.  and  oentrd  by 
die  penKin(s)  who  has  (have)  been 
detennined  to  be  sodalfy  and 
economicdfy  disadvaataged  pmraasBrt  to 
dwae  regalatioRs. 

(4)  r  aflure  by  die  concern  to  obtato 
written  epprovd  from  SBA  for  eny 
cnanges  m  ownership,  management  or 
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control  punuant  to  Sl  124.103  and 
124.104. 

(5)  Failure  by  die  concern  to  diidoM 
to  8BA  die  extent  to  which 
nondiiadvantaged  persons  or  fims 
participate  in  the  management  of  the 
section  8(a)  business  concern. 

(6)  A  demonstrated  pattern  of  failing 
to  mflJie  required  submissions  or 
responses  to  the  Administration  in  a 
timely  manner,  including: 

(i)  Failure  by  the  concern  to  provide 
SBA  with  required  quarterly  or  annual 
financial  statements  within  90  days  of 
Um  dose  of  the  reporting  period,  or 
required  audited  financial  statements 
within  180  days  of  the  close  of  the 
reporting  period.  Failure  to  provide  SBA 
with  requested  tax  returns,  reports,  or 
ottier  available  data  within  30  days  of 
the  date  of  request 

(ii)  Failure  by  the  concern  to  submit 
an  updated  business  plan  within  30  days 
of  receipt  of  request  without  an 
extension  of  time  which  has  been 
approved  by  SBA. 

(iU)  Failure  by  die  concern  to  provide 
documents  or  certifications  of  continued 
eligibility  or  otherwise  respond  to 
requests  for  information  relating  to  the 
section  8(a)  program  from  SBA  or  other 
authorized  government  officials  within 
die  time  frames  provided  for  in  the 
requests. 

(7)  Cessation  of  business  operations 
by  the  concern. 

(8)  Failure  by  the  concern  to  achieve 
the  goals  dted  in  its  original  or  modified 
busbiess  plan  as  a  result  of  repeated 
refusals  to  accept  or  utilize  SBA 
assistance. 

(9)  Failure  by  the  concern  to  pursue 
competitive  and  conunerdal  business  in 
accordance  widi  the  business  plan,  or 
failure  to  make  reasonable  efforts  to 
achieve  competitive  status. 

(10)  Failure  by  the  concern  to  engage 
in  business  practices  that  will  promote 
its  competitiveness  within  a  reasonable 
period  of  time  as  evidenced  by,  among 
other  indicators,  a  pattern  of  inadequate 
performance  or  unjustified  delinquent 
performance  or  terminations  for  default 
with  respect  to  contracts  awarded  under 
the  authority  of  section  8(a). 

(11)  A  pattern  of  inadequate 
paformance  of  awarded  section  8(a) 
procurement  subcontracts  by  the 
concern. 

(12)  Failure  by  the  concern  to  pay  or 
repay  significant  finandal  obligations 
owed  to  the  Federal  Government 

(13)  Failure  by  die  concern  to  obtain 
and  keep  current  any  and  all  required 
permits,  licenses,  and  charters. 

(14)  Diversion  of  funds  or  odier  assets 
from  the  section  8(a)  business  concern 
XX  excessive  withdrawals  from  sudi 
concern  for  the  personal  benefit  of  its 


disadvantaged  ownsrs  or  any  person  or 
entity  affUiated  with  such  owners  which 
is  detrimental  to  the  achievement  of  the 
targets,  objectives,  and  goals  contained 
in  such  Program  Partidpant's  business 
plan. 

(15)  Unauthorized  use  of  business 
development  expense  funds  and/or 
advance  payment  finds  and/or  SBA 
direct  guaranty  or  immediate 
partidpaticHi  loan  ptoceeds;  or  violation 
of  an  advance  payment  business 
development  expense  agreement  or 
loan  agreement 

(16)  Failure  by  the  concern  to  obtain 
prior  SBA  approval  of  any  management 
agreement  joint  venture  agreement  or 
other  agreement  relative  to  the 
performance  of  a  section  8(a] 
subcontract  Violation  of  any 
requirement  of  a  management  joint 
venture,  or  other  agreement  approved  by 
SBA  by  either  the  section  8(a)  concern 
or  one  of  the  joint  venturers. 

(17)  Failure  by  the  concern  to  obtain 
approval  from  SBA  before 
subcontracting  under  a  section  8(a) 
subcontract  or  failare  by  the  concern  to 
abide  by  any  conditions  imposed  by 
SBA  upon  such  approval. 

(18)  Violation  by  the  concern  of  a 
section  8(a)  subcontract  provision  which 
prohibits  contingent  fees  and  gratuities; 
or  failure  to  disdose  to  SBA  fees  paid  or 
to  be  paid,  or  costs  incurred  or 
committed  to  third  parties,  directiy  or 
indirecdy,  in  the  ptocess  of  obtaining 
section  8(a)  contracts  or  subcontracts,  or 
violation  of  i  124.7. 

(19)  Knowing  submission  of  false 
information  to  SBA.  including  false 
certification  of  compliance  with  non-8(a) 
business  activity  targets  under 
§  124.312(c)(ll),  on  behalf  of  a  section 
8(a)  business  concern  by  its  prindpals, 
officers,  or  agents,  or  by  its  employees, 
where  tiie  principaUs)  of  die  section  8(a) 
concern  knows  or  should  have  known 
such  submission  to  be  false. 

(20)  Debarment  suspension,  voluntary 
exclusion,  or  ineligibility  of  the  concern 
or  its  principals  pursuant  to  13  CFR  part 
145,  FAR  subpart  9.4, 48  CFR  Ch.l.  and 
48  CFR  Ch.  22,  or  any  successor 
regulation. 

(21)  Conviction  of  the  concern  the 
individuaUs)  upon  whom  8(a)  program 
eligibility,  or  the  director,  officer  or 
manager  of  tribal^-owned  concern, 
induding  one  owned  by  an  Alaska 
Native  Corporation,  or  concern  owned 
by  a  Hawaiian  organization  is  based  for 
any  offense  indicating  a  lack  of  business 
integrity  induding,  but  not  limited  to: 

(i)  Commission  of  a  criminal  offense 
as  an  inddent  to  obtaining  or  attempting 
to  obtain  a  publia  or  private  contract  or 
subcontrad  therounder,  or  in  the 


performance  of  such  contrad  or 
subcontract 

(ii)  Violation  of  die  Otganized  Crime 
Control  Ad  of  1970  (Pub.  L  91-452;  84 
Stat  922): 

(iii)  Embezzlement,  dieft  forgery, 
bribery,  falsification  or  destruction  of 
records,  receiving  stolen  property,  or 
any  other  offense  indicating  a  lack  of 
business  integrity  or  business  honesty 
which  seriously  and  directiy  affects  the 
question  of  present  responsibility  as  a 
government  contractor; 

(iv)  Violation  of  any  Federal  antitrust 
statute; 

(v)  Commission  of  any  felony  not 
specifically  listed  above:  or 

(vi)  Violation  of  section  16  of  die 
Small  Business  Act.  (15U.S.C.  645). 

(22)  Conviction  of  a  nondisadvantaged 
owner,  officer,  or  director  the  concern 
for  any  offense  described  in  paragraph 
(a)(21)  of  diis  section,  provided  that  one 
or  more  disadvantaged  owners  or 
officers  of  the  concern  abetted, 
conspired  with  or  otherwise  acquiesced 
in  die  owner's  or  officer's  commission  of 
the  offense. 

(23)  Willful  failure  on  behalf  of  an  8(a) 
business  concern  to  comply  with 
applicable  labor  standards  and 
obligations, 

(24)  Violation  of  any  terms  and 
conditions  of  the  8(a)  Program 
Participation  Agreement 

(25)  Willful  violation  by  an  8(a) 
business  concern,  or  any  of  its 
principals,  of  any  rule  or  regulation  of 
the  Adndnistration  pertaining  to 
material  issues. 

(b)  Termination  procedures— {1) 
Letter  of  notification.  When  SBA 
determines  that  grounds  exist  to 
terminate  a  concern's  partidpation  in 
the  8(a)  program  pursaant  to  this 
section.  SBA  shall  notffy  die  Partidpant 
in  writing  of  its  intent  to  terminate  in  a 
letter  of  notification.  The  letter  of 
notification  shall  set  forth  findings, 
based  on  the  facts  and  in  accordance 
with  law  and  regulations,  for  every 
material  issue  relating  to  die  grounds 
upon  which  such  termination  would  be 
based  with  specific  reasons  for  each 
finding.  The  letter  of  aotification  shall 
provide  the  Participant  45  days  from  the 
date  of  service  of  the  letter  to  submit  in 
writing  information  which  would 
eliminate  the  ground(B)  for  termination 
or  would  explain  why  the  proposed 
ground(s)  should  not  justify  termination. 
(2)  Second  letter  of  ttotification.  After 
the  45  day  response  0eriod  has  elapsed, 
the  Division  shall  consider  the  proposed 
termination,  induding  information 
submiUed  by  die  Partidpant.  if  any.  The 
Division  shall  notify  the  Participant  diat 
the  grounds  for  proposed  tomlnatton 
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have  been  etiminated  or  diat.  despite  Um 
information  that  may  have  been 
provided,  some  or  aU  of  die  grounds  for 
termination  continue  to  exist  Where 
appropriate,  die  Division  Diredor  shall 
furdier  notify  die  Partidpant  diat  he/she 
intends  to  recommend  to  the  AA/ 
MfflftCCW  diat  die  Participant  be 
terminated  fiom  the  program,  and  that, 
widiin  45  days  of  die  date  of  service  of 
die  second  letter  of  notification,  the 
Partidpant  may  submit  to  SBA  such 
furdier  information  as  would  eliminate 
die  ground(s)  for  termination  or  would 
explain  why  the  proposed  ground(s) 
should  not  justify  termination. 

(3)  Recommendation  of  the  Division. 
Following  the  second  45  day  response 
period,  die  Division  Director  will  have 
15  days  to  consider  die  facts  of  die 
proposed  termination,  indudh^  all 
information  submitted  by  the  Partidpant 
and  to  notify  die  Partidpant  of  his/her 
recommendation  to  die  AA/MSB&COD. 
If  the  grounds  for  proposed  termination 
continue  to  exist  die  Division  Director 
will  recommend  in  writing  to  the  AA/ 
MSB&COD  diat  die  Partidpant  be 
terminated. 

(4)  Decision  of  the  AA/MSB&COD. 
Upon  the  recommendation  of  die 
Division  Diredor,  die  AA/MSB&COD 
will  consider  the  proposed  termination 
and  die  written  record  supporting  it  If 
die  AA/MSBftCOD  determines  diat  a 
termination  is  warranted,  he/she  wUl 
issue  a  Notice  of  Termination  to  the 
Partidpant  If  not  he/she  will  so  notify 
die  Partidpant 

(5)  Notice  requirements.  A  Notice  of 
Termination  shall  conform  to  the  form, 
filing  and  service  requirements  of  Part 
134  of  dds  Tide,  under  whidi  die  appeal 
proceeding  shall  be  conduded.  The 
Notice  of  Tennination  shall  set  forth 
findings,  based  on  the  facts  and  in 
accordance  widi  law  and  regulations, 
for  every  material  issue  relating  to  die 
grounds  upon  which  die  termination  is 
based.  The  Notice  of  Termination  shall 
also  advise  die  Program  Partidpant  diat 
it  may  avail  itself  of  an  opportunify  for 
an  appeal  by  filing  a  petition  in 
accordance  with  die  provisions  of 

i  124.210  and  part  134  of  diis  tide. 

(6)  Appeal  to  Office  of  Hearings  and 
Appeals.  Procedures  governing  appeals 
of  program  termination  to  the  Office  of 
Hearings  and  Appeals  are  set  forth  in 

\  124.210  and  part  134  of  diis  tide. 

(c)  Poet-termination.  After  die 
effective  date  of  a  program  termination, 
an  8(a)  business  concern  is  no  longer 
eligible  to  receive  any  section  8(a) 
program  assistance.  However,  such 
concern  is  oUigated  to  complete 
previoosly  awarded  8(a)  subcontracts, 
induding  any  priced  options  which  may 


be  exerdsed.  {See  \  124.211  for  ftovam 

Suspension). 

1124.210   Appeals  to  SBA'aOfftoe  of 


(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  an  applicant  concern 
or  Program  Partidpant  shall  be  afforded 
the  (qiportunity  to  appeal  any  of  the 
following  Agency  determinations: 

(1)  Denial  of  program  admission  based 
solely  on  a  negative  finding(s)  of  sodal 
disadvantage,  economic  disadvantage, 
ownership  or  control  pursuant  to 

S  124.208: 

(2)  Graduation  punuant  to  %  124.208; 

(3)  Termination  pursuant  to  f  124.200; 
or. 

(4)  Denial  of  a  request  to  issue  a 
waiver  punuant  to  1 124.317. 

(b)  The  aiqilicant  or  Participant 
concern  may  initiate  such  appeal  by 
filing  a  petition  in  accordance  widi  part 
134  of  diis  tide  widi  SBA's  Office  of 
Hearings  and  Appeals  (OHA)  widiin  45 
days  of  die  date  of  service  of  die  final 
Agency  determination  punuant  to 
paragraph  (a)  of  diis  section.  In  addition 
to  die  requirements  of  8 134.11(a),  the 
petition  shall  state,  widi  specific 
reference  to  the  determination  and  the 
record  supporting  such  determination, 
the  reasons  why  the  determination  is 
alleged  to  be  arbitrary,  capridous  or 
contrary  to  law.  Concurrent  with  its 
filing  widi  OHA  die  concern  shall  also 
serve  the  AA/MSB&COD  widi  a  copy  of 
the  petition,  induding  all  attachments. 

(c)  Appeal  proceedings  brought  under 
the  authority  of  diis  section  shall  be 
conduded  by  an  Administrative  Law 
Judge. 

(d)  The  Administrative  Law  Judge 
selected  to  preside  over  an  appeal  shall 
decline  to  accept  jurisdiction  over  any 
matter  if: 

(1)  The  appeal  does  not  on  its  face, 
allege  facts  diat  if  proven  to  be  true, 
would  warrant  reveraal  or  modification 
of  the  determination,  induding  appeals 
of  proposed  denials  of  8(a)  program 
admission  which  have  been  based  in 
whole  or  in  part  on  grounds  other  dian  a 
negative  finding  of  social  disadvantage, 
economic  disadvantage,  ownenhip  or 
control; 

(2)  The  appeal  is  untimely  filed  under 
§  134.12  or  is  not  otherwise  filed  in 
accordance  with  the  requirements  of 
this  section  and  the  rules  of  procedure 
set  forth  in  part  134  of  diis  tide:  or 

(3)  The  matter  has  been  dedded  or  is 
die  subject  of  an  adjudication  before  a 
court  of  conqietent  jurisdiction  over 
suchmatten. 

(e)  Once  the  Administrative  Law 
Judge  accepts  jurisdiction  over  an 
appeal,  subsequent  initiation  of  an 
adjudication  of  die  matter  by  a  court  of 


competent  forisdietloo  wiU  not  preduda 
die  Administrative  Law  Jndge  from 
rendering  a  final  decision  on  die  matter. 

(f)  Proceedings  conducted  under  d^e 
audiority  of  dds  section  shall  be 
conducted  in  accordance  widi  the 
provisions  of  this  section  and  part  134  td 
dds  tide. 

(g)  Unless  it  is  established  diat  die 
convenience  and  necessify  of  the  parties 
requires  odierwise.  in  die  sole  discretion 
of  the  Administrative  Law  Judge,  any 
oral  hearing  conducted  with  resped  to 
an  appeal  punuant  to  paragraph  (a)  of 
this  section  shall  be  held  in  die 
WashingtOT,  DC  area. 

(h)(1)  Except  as  provided  in  paragraph 
(h)(3)  of  dii*  section,  any  proceeding 
conducted  under  the  authority  of 
paragraph  (a)  of  diis  section  shall  be 
dedded  solely  on  a  review  of  the 
written  administrative  record.  The 
determination  by  die  AA/MSB&COD  or 
a  designee  for  mattera  related  to 
paragraphs  (sjd),  (a)(2),  and  (a)(3)  of 
this  section,  and  the  determination  l^ 
die  Administrator  for  matten  related  to 
paragraph  (a)(4)  of  diis  section,  shall  be 
sustained  unless  such  determination  is 
found  to  be  arbitrary,  capridous,  or 
contrary  to  law. 

(2)  If  die  Administrative  Law  Judge 
determines  that  due  to  the  absence  in 
the  written  administrative  record  of  the 
reasons  upon  which  die  determination 
in  question  was  based,  such 
administrative  record  is  insuffidendy 
complete  to  decide  whether  the 
determination  is  arbitrary  and 
capridous  or  contrary  to  law,  the  case 
shall  be  remanded  by  the 
Administrative  Law  Judge  to  the  AA/ 
MSB&COD  for  further  consideration  in 
accordance  with  the  terms  of  such 
remand.  Such  remand  shall  be  for  a 
period  of  no  more  than  10  working  days. 
The  ALJ  shall  retain  jurisdiction  of  the 
matter  during  such  period  as  the  matter 
is  on  remand. 

(3)(i]  Neidier  die  admission  of 
evidence  beyond  the  written 
administrative  record,  nor  any  form  of 
discovery,  will  be  permitted  in 
proceedings  under  this  section  unless  it 
is  fint  determined  by  the  Administrative 
Law  Judge  that  die  applicant  concern  or 
Partidpant  upon  written  submission, 
has  made  a  substantial  showing,  based 
upon  credible  evidence,  and  not  mere 
allegation,  that  the  Agency 
determination  in  question  may  have 
resulted  from  bad  faith  or  improper 
behavior.  Prior  to  any  such 
determination,  die  Agency  shall  be 
afforded  an  opportunify  to  reqxmd  in 
writing  to  die  submission  of  die 
applicant  concern  or  Partic^iant  Upon  a 
determination  by  the  Administrative 
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Law  |adg«  thai  tha  ^nP^'caat  GOBCMBor 
Parddpant  baa  made  widi  a  mbatanttal 
T*--^"!.  tiia  Adminiatratl**  Law  ludga 
may  pesiiit  appropriate  diacoveiy,  and 
accept  relevant  evidence  beyond  the 
written  adBinistrative  cecoid.  wfaichk 
apadfically  limited  to  (be  allied  bad 
faith  or  bnproper  behavior  asserted  by 
the  applicant  concern  or  ParticipanL 

(Q)  A  determination  by  (ha 
Adndnlatrative  Law  Judge  that  (he 
nqolred  showing  set  forth  in  pasagraph 
(h)f9)tl)  of  this  section  has  been  made 
does  not  shift  the  burden  of  prooC  which 
continues  to  rest  with  the  appHcanl 
concern  or  the  ParticipanL 

(i)  A  decision  rendered  by  the 
AdndidstiBUTe  Law  fudge  onder  (he 
aulhuiity  of  (Ms  section  ntan  be  the 
final  decision  of  tfie  Adiiiiiilsli  atlou  and 
shal  be  binding  upon  the  paitiea  aBd 
those  wMiin  the  employ  of  Ae 
Administration. 

Q)  Such  dedsioa  shal  be  lendeiedi 
insofar  as  practicable,  witfiin  ninaty 
daye  after  a  petition  for  apped  Is  Bed, 
and,  h  Ae  event  aadi  oe-day  time  Indt 
baa  not  been  net  (he  AdndniabaOve 
L«w  ladge  shell  iRdcate  the  reMoa 
tbaNMF  in  flie  cMciswH<  wnen  ia^Bett. 

t  lyy  1.   Suspension  of  praOKMS 

4a)  At  a^y  tiae  after  the  issaaaoB  of 
aa  initial  letter  of  nettfication  of 
teimiaatioB  pmuant  to  1 124200(b)(1). 
the  AA/MSB  and  COD  may  suspend 
ooattasiaajpifotiaaiaiioliiMtQaaKi 
8(a)  proyam  aaaiatonoa  ta  thatoancam 
for  a  period  of  tina  Bot  ta  axeead  the 
tiaa  aacassary  to  laaolve  tha  Issue  of 
the  concern's  tamioatiaB  from  tha 
prayam  ander  the  procadurea  set  forth 
in  1 12«.2»  and  in  pMt  134  of  this  tiUa. 
The  inatitutioa  of  such  a  suspension  will 
not  oocur  in  cpnluactian  with  each 
proposed  tenniantiiTn  bvt  HV  i"*y 
occur  whan  SBA.  deteimiaea  that 
suspension  of  tha  concern's  program 
participation  is  needed  to  protect  the 
interests  of  the  Government  Far 
example,  SBA  will  generally  find  that  it 
ia  in  tha  best  intarasts  of  the 
Government  to  suspend  a  Participant 
whata  tha  proposed  termination  is 
based  on  fraud  or  the  wibmisainn  of 
falsa  f*n»f«"*«  or  program  ineligibility. 

(b)  bnmediataly  upon  SBA'a 
determination  to  saapend  an  8(a) 
ti^nry"*,  SBA  will  furnish  that  concern 
with  a  Notice  of  Suspension  by  certified 
mail,  return  receipt  requested,  to  the  last 
known  address  of  die  concern.  If  na 
receipt  is  returned  within  ten  calendar 
days  ban  Ihe  mailing  of  the  notica. 
notice  win  be  preaumed  to  have 
occurred  as  ofthat  time.  The  Natica  of 
Suapension  win  psovide  iha  following 
infomatioB 


(1)  the  raaaoa(s)  tar  tbe  suspension; 

(2)  A  statement  that  the  suspension 
will  continue  pending  the  completion  of 
furtiier  biveaUgatton  cr  final  program 
termination  proceedtag  or  seoie  oCher    . 
spacffiad  period  of  ttve; 

(I)  Notion  that  awvds  of  caaqMtitiva 
aad  na»-iiuiapilltfve  aection  B(a) 
Buboontracta,  indading  those  wMch 
have  been  "self-maifcetod"  by  an  8(a) 

pamdsBcy  of  the  smpmsisa  unless  it  is 
detecsiteed  by  die  haad  of  the  rrievant 
prociiring  agency  or  hls/lieT  antlieclsad 
representative  to  be  in  the  best  iittareat 
of  die  Govenunaat  to  do  so,  and  SEA 
adopts  that  determimtion; 

(4)  Notice  that  the  concern  is 
obligated  to  coofrieta  pievioBsly 
awarded  section  8(a)  subuuiitcacts; 

(5)  Notice  timt  tbe  Boapeaakm  is 
effective  natioimlly  iwMghout  tin  SBA; 

(^  A  statement  tfa^t  a  reqnest  for  a 
hearing  oil  the  suapoasion  will  be 
coQsideied  by  an  Admsnlstrative  Law 
Judge  in  SBA's  Offne  of  Hearings  and 
Appeals  (OHA).  and  yanled  or  denied 
as  a  mister  of  hia/har  discretion. 

(7)  A  statement  that  tiw  firm's 
Program  Tana  is  swywidttd  effective  tbe 
date  of  the  auspeaaion  and  that  it  will 
resiune  eni^  if  &e  caacen's 
participation  in  the  program  ia  not 
terminated. 

((4  it  is  contemplated  that  in  most 
cases  a  hutiring  on  die  isaae  of  tha 
suspension  wdM  be  affardad  if  the 
Partidpaat  reqaesta  one.  However,  no 
hearing  shaU  be  granted  if  the 
suspendoa  is  baaed  upon  advice  from 
eitlu»  die  DepartmsBt  of  Justice  or  die 
Department  of  Labor  that  such  a  hearing 
would  pre)udka  substsntial  kitercsis  of 
die  Gavenimeat 

(d)  The  applicant  concern  may  appeal 
a  Notice  of  Suspension  by  filing  a 
petition  in  accordaace  with  part  134  of 
this  title  with  OHAvntiiin30  days  of  tbe 
date  of  service  of  a  Notice  of  Suspension 
pursuant  to  paragraph  (b)  of  this  section. 
Concurrent  mth  iU  filing  with  OHA.  die 
conoecn  dhaQ  also  serve  the  AA/ 
MSBkCOD  with  a  copy  of  the  petition 
including  all  attacfapacats. 

(e)  A  request  for  a  hearing  on  the 
suspension  wlD  be  considered  by  an 
Administrative  Law  Judge  in  OHA,  and 
granted  as  a  matter  of  his/her 
discretion. 

(f)  Proceedings  conducted  under  tha 
authority  of  this  sactiea  shall  be 
conducted  in  accoidance  with  the 
ptovisions  of  thia  aection  aad  part  134  of 
tills  tide. 

(g)  For  any  oral  tearing  convened 
pursuant  to  i  134.11  of  diis  Tide 
resulting  from  Araqaast  filed  in 
accoiidanca  with  tUa  section,  the 
Administrativa  Lasir  Judgi  shaU  gjNca  due 


•egand  ta  the  ceavenienoa  aad  noooeeity 
of  die  parties  or  their  audiorized 
sqgeaeatativoa  fa  designating  the  plaoe 
of  the  oni  hearing. 

pi)  A  heaftagon  die  SMpenakm  wdl 
ooaMaBDce  aa  aoon  as  poaatble  fottewing 
die  dedaisn  ^  die  Admiinstrative  Law 
Judge  lo  graaA  a  request  bat  ta  no  case 
mora  dian  28  cakndar  days  after  die 
Adminialralive  Law  fadfe's  nliag  If  d» 
request  is  yanled. 

(i)  At  die  dose  of  aodi  saapenaiaB 

hevtag.  the  Adanaistrsril**  Law  HIgB 
shaU  isane  a  dadaion  apfaoiang  or 
lifting  dm  8aspen8ion.Tlm  docWosi  of 
die  Admintetnlire  Law  lodge  shaU  be 
the  &ial  Agency  dedaiaiL 

(^  Any  progna  saspoaaioa  jMA 
occort  in  accordance  widi  fheae 
regulations  wlH  coadBaa  iB  efiaot  tmtfl 
such  fine  aa  die  SBA  Itfto  die 
aaspeushjMor  die  8(a)  ctnoeta'a 
pwtidpattan  in  «ie  prayan  is  fidfy 
iBsmfaatod.  If  all  program  aaaM^m  to 
an  8(a)  OBocem  baa  been  w^aBaBd 
under  dieaategdattons  and  dm 
concem's  pvtidpatkni  In  tbe  prayam  la 
not  terminated,  die  uuspsnaion  wlMba 
lifted  and  the  Program  Term  asasBiBlng 
as  af  ttieefEactive  drtarfftngnaa 
Suspenaion  wffl  be  reaiand  to  Ifaa 
coDcam.  However,  BOtbtaigbi  fids 
paragraph  predadaa  SBA  from  iidtlHllBg 
tenoinaaian,  gradaatlaai  ot  anspenmoB 
praogedbiy  at  a^dma  daring  Iha 
coBoam's  Pragcam  Tarst 

(k)  SBA  does  not  recoyilaa  the 
ooacept  of  de  facto  wu^mAou. 
Reinstatement  of  the  rematadng  porfioa 
of  a  Program  Term  wlBncan'  twly 
where  a  ooocam's  prayam  paitktpallan 
has  been  fmn^  sospnidad  by  SBA  in 
accordaace  wtdi  tbe  procedarea  set 
forth  In  tUs  section. 


S124J00 

Tbe  ragnlatioBS  at  I IM  JOl  dooogh 
S  124.sn  adcfress  d»  provisian  of 
varioaa  forms  of  assistance  to  »{a) 
Ftapam  Parttcipents  ta  proawte  the 
buainesa  devetopmott  of  each  ccncema. 
Such  aasiatanoe  inckKfes  financial, 
managemeat  and  technical  assistance, 
and  contract  support 

$124,301    DwMlopmealoftMisineeapian. 
(a)  G^neiW.  In  ordae  to  aasist  &e  SBA 

indctaeadningdiebuatness  

devekipaent  needs  of  each  8(a)  Proyam 
ParticipMit  each  aucb  Participant  sb^ 
develop  a  comprehenrfve  businass  pfan, 
setting  forth  dw  Participant's  busiaass 
targets,  objectives,  aad  goals.  Tbe 

buBJnffSt  plsn  f*"tl  Iw  MitimiHari  to  tiia 

SB  ft  tirrriri'^  **'■"  »**^  i«.flaal  buta 
promptly  sdtar  die  ftcfic^pant's  tecaHit 
of  Botiea  of  cartifiBotttB  topartifdpato  In 
tha  8(b)  progwuTba^rdctpant  will 


^      :t- 


hi 
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not  be  eligible  for  8(a)  Program  benefiU 
until  die  SBA  approves  its  business 
plan.  The  approved  business  plan  wiU 
constitute  die  Participant's  short  and 
long  term  goals  and  die  strategy  for 
developmental  growdi  to  die  point  of 
economic  viabiUty  independent  of  die 
8(aJ  program. 

(b)  Standard  Industrial  Classification 
(SIC)  code  designations.  The  concem's 
primary  industry  classification  as 
defined  in  S  124.100  and  all  related 
secondary  Standard  Industrial 
Classification  (Siq  code  designations 
shall  be  stated  in  an  8(a)  concem's 
original  business  plan.  Such  SIC  codes 
may  be  changed,  and  new  SIC  codes 
may  be  added  to  the  business  plan, 
however,  where  the  conditions  of 

§  124.302(c]  are  met  Once  admitted  to 
the  8(a)  program,  a  concem  wiU  only  be 
permitted  to  perform  8(a)  conb-acts 
which  are  classified  under  approved  SIC 
codes  which  appear  in  its  business  plan. 
An  8(a}  concem  may  receive  a  Federal 
contract  classified  under  a  SIC  code  not 
contained  in  its  business  plan  where  die 
contiBct  is  not  awarded  throu^  the 
section  8(a]  program. 

[c)  Contents  of  business  plan.  The 
initial  business  plan  shall  contain  at 
least  the  following: 

(1)  An  analysis  of  market  potential 
competitive  environment  and  other 
business  analyses  estimating  the 
Program  Participant's  prospects  for 
profitable  operations  during  the  term  of 
program  participation  and  after 
graduation; 

(2)  An  analysis  of  the  Program 
Participant's  strengdis  and  weaknesses, 
with  particular  attention  paid  to  the 
means  of  correcting  any  financial, 
managerial,  technical,  or  labor 
conditions  which  could  impede  the 
Participant  fixim  receiving  contracts 
other  than  those  awarded  through  the 
8(a)  Program; 

(3)  Specific  targets,  objectives,  and 
goals  for  the  business  development  of 
the  Participant  during  the  next  two 
years,  utilizing  die  results  of  tihe 
analyses  conducted  pursuant  to 
paragraphs  (c)(1)  and  (c)(2)  of  diis 
section; 

(4)  Estimates  of  contract  awards 
pursuant  to  section  8(a)  and  from  odier 
sources  which  would  be  needed  by  the 
Participant  to  meet  the  specific  targets, 
objectives  and  goals  for  the  years 
covered  by  the  business  plan;  and 

(5)  Such  odier  information  as  SBA 
may  require. 

s  ia4iiWz   navMw  ano  mooHlcatlon  of 

(a)  Annual  review.  Each  Participant 
shall  annuaUy  review  its  currendy 
approved  buainesa  plan  with  the 


Business  Opportunity  ^ledalist  (BOS) 
and  shaU  modify  such  plan  as  may  be 
appropriate.  Any  modified  plan  shaU  be 
submitted  to  die  BOS  for  approval  A 
currendy  approved  plan  shall  be 
considered  die  applicable  plan  for  aU 
program  purposes  until  die  SBA 
approves  in  writing  a  modified  plan. 
SBA  shall  establish  an  anniversary  date 
for  review  of  die  Participant's  business 
plan  and  contract  support  forecasts.  The 
annual  review  of  a  Participant's 
business  plan  will  generally  occur 
widiin  15  working  days  before  or  after 
the  anniversary  of  the  firm's 
certification  of  8(a)  eligibility. 

(b)  Contract  support  forecast  Each 
Participant  shall  annually  forecast  in 
writing  its  needs  for  contiact  awaids  for 
the  next  program  year  and  the 
succeeding  program  year  during  the 
review  of  its  business  plan  conducted 
under  paragraph  (a)  of  diis  section.  Such 
forecast  shall  be  included  in  the 
Participant's  business  plan.  The  forecast 
shall  iiiclude: 

(1)  The  aggregate  dollar  value  of 
contract  support  to  be  sought  under 
section  8(a)  (sole  source  and 
competitive),  reflecting  compliance  widi 
the  business  mix  requirements  of 

9 124.312; 

(2)  The  aggregate  dollar  value  of  non- 
8(a)  contracts  to  be  sought 

(3)  The  types  of  contract  opportunities 
being  sou^t,  identified  by  die 
appropriate  Standard  Industrial 
Classification  (SIC)  code;  and 

(4)  Such  other  information  as  may  be 
requested  by  die  SBA  to  aid  in  providing 
effective  business  development 
assistance  to  the  Participant 

(c)  Changes  in  SIC  code  designations. 
(1)  Requests  for  changes  in  SIC  code 
designations  stated  in  a  business  plan 
shall  be  approved  by  SBA  if  it  is 
determined  that 

(i)(A)  The  requested  SIC  code 
represents  a  logical  business 
progression  for  the  concern; 

(B)  The  8(a)  concem  has 
demonstrated  capacity  and  capability  to 
perform  in  the  requested  SIC  code;  and 

(C)  Other  applicable  eligibility  criteria 
(Walsh-Healey  Act  the  non- 
manufacturer  rule,  size  rules,  etc.] 
appear  to  be  met;  or 

(ii)  SBA  erred  in  omitting  a  previously 
requested  and  supported  SIC  code, 
improperiy  classifying  a  business 
industry  or  making  a  typographical  or 
other  error  in  its  letter  of  approval  to  the 
8(a]  concem. 

(2)  SBA  wiU  make  a  decision  on  such 
request  widiin  45  days  from  the  date  it 
receives  the  request 

(d)  Tivnsition  management  plan. 
Beginning  in  die  first  year  of  the 
transitional  stage  of  program 


partidpadon  under  i  124  J03,  each 
Participant  shaU  annuaUy  submit  for 
inclusion  in  its  busineas  plan  a 
transitim  rtianagement  plan  outlining 
specific  steps  to  promote  profitable 
business  operations  after  graduation. 
The  transition  management  plan  should 
be  sulHnined  to  die  BOS  at  die  same 
time  other  modifications  are  submitted 
punuant  to  the  annual  review  under 
paragraph  (a)  of  diis  section.  Such  plan 
shaU  set  forth  the  same  information  as 
required  under  paragraph  (b)  of  this 
section  for  the  initial  plan,  iiicorporate 
the  competitive  mix  requirements  of 
8 124.312,  and  provide  specific  transition 
steps  the  Participant  wiU  take  to 
continue  its  business  development  after 
the  expiration  of  its  Pn^iram  Term. 


i124J0a 


o»8(a) 


(a)  General  Program  participation  is 
divided  into  two  stages — a 
developmental  stage  and  a  transitional 
stage.  For  firms  approved  for  8(a) 
program  participation  after  November 
15, 1988,  the  developmental  stage  shall 
be  4  yean  and  the  transitional  stage 
shall  be  5  years  unless  the  Participant 
has  exited  the  program  by  one  of  the 
means  set  forth  in  S  124.110.  The 
developmental  stage  is  designed  to 
assist  participants  to  overcome  their 
economic  disadvantage  by  providing 
such  assistance  as  may  be  necessary 
and  appropriate  to  enable  them  to 
access  relevant  markets  and  strengthen 
their  financial  and  managerial  skills. 
The  transitional  stage  of  program 
participation  follows  the  developmental 
stage  and  is  designed  to  assist 
Participants  to  overcome,  insofar  as 
practicable,  the  remaining  elements  of 
economic  disadvantage  and  to  prepare 
Participants  for  leaving  the  8(a) 
program. 

(b)  Stages  for  grandfathered  Program 
Participants.  (1)  For  Program 
Participants  with  five  or  fewer  yean 
remaining  in  the  8(a)  program  as  of 
August  15, 1980,  the  program  year  they 
are  in  on  August  15, 1989  shall  be 
considered  the  first  year  of  the 
transitional  stage.  Such  Participants 
shall  be  subject  to  die  modified  business 
targets  set  forth  in  S  124.312. 

(2)  For  concerns  widi  more  than  five 
yean  remaining  in  the  8(a)  program  as 
of  August  15, 1989,  the  stages  of  program 
participation  shall  be  determined  so  that 
the  Participant  will  have  five  yean  in 
the  transitional  stage.  Hie  remaining 
time  in  the  program  shall  be  considered 
time  in  the  developmental  stage.  For 
example,  if  a  Participant  has  seven 
yean  remaining  in  the  program  as  of 
August  IS,  1980,  it  WiU  be  considered  to 
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have  2  yean  remaining  in  the 
developmental  itage  mdfiva  yean  in 
the  transitional  stage. 

(c)  DeveiupnMiita}  stage  ofpngnsn 
paitfc^pBtfon,  A  Program  Paracfpant.  tf 
otherwise  eligible.  shaH  be  qaalffled  to 
EBceive  fte  MIowing  assistance  daring 
the  deverapniental  stage  of  prograni 
pai  fldpailoiii 

(1)  Sole  source  and  conpetitfTe  8(8) 

contract  support; 
fe}FhMBdBl  aeeistaiice  porsuant  (o 

|»2.S7ordiisfl^ 

(3)  ParsaaRt  le  1 1MJ0«,  a  maidmBB 
of  Hvo  emaptloiM  fnm  in 
req)*eaMiita  ef  sectien  1(a)  (rf  Am 
WaMi  Hoaley  Act,  n  USXl  »^); 

(4)I>ufsaanlt»flS1305,a 
ciaeesnsMpMiaiiwiw 
requinoMnlaef  te  MUsr  Aet  («  U.SjC 
270a  through  270d)  that  performance 
bonds  be  Issued  fbr  the  protection  dl  tha 
United  States  and  payment  bonds  be 
iseoetf  fsr  ttiepsotocSBa  ofpersens 
furnishing  muleiial  aad  labor  ior  tin 
uwelimnnii.alleiatteB.oriepriref 
public  biAliigs  or  pebic  wotlw 

W  Pivsnnit  to  « latJOB.  fhwKial 
asaMBMe  koB  SBA  for  sidMs  tiaiaing 
or  ippsillao  far  anpleyees  erpeSanftial 
eapbyees  of  Ptapaas  Partdpeirts; 

W  The  tnnsbr  of  tsdnakgy  or 
surplus  peepei^  oaraed  by  tha  UoitBd 
Stateetol 


must 
the 


pvsas^totfilB 


•fits 


triiiMfcnnri  to  aay  oihsr  party  (i 
dian  the  Govemmanl)  daring  I 
OBMaa'a  Prepam  Tam  aid  I 
year  thereafter.  A  Partteipaiit  1 
to  thaae  ooaditioaa  prior  le  aagr ! 
of  technalaBr  er  piupeity;  and 

(7)  Ttaiaiag  seeskins  to  assist 
individuals  aad  asMqpriaea  eUfttde  te 
receive  8(a)  contracts  in  the 
dewelcysMPt  at  basiaess  principiea  and 
strategies  to  aBkaaca  Aek  aUlUy  to 
cooueta  r'f-— '■■"y  for  coBtcacts  in  the 
manostplscB 

(d)  Tpan8iti(wal stage  ^program 
particlpaUoa  A  Presam  Partidpaat.  if 
otherwise  aligihla.  shall  be  qaalified  to 
receive  ^  idlewing  assistanne  daring 
the  tiaasUieaal  step  of  pcagtam 
partic^tioK 

(1)  The  same  assistance  as  that 
provided  to  I^rticipants  in  (he 
developmental  stage  under  paragraphs 
tcjp).  ic)Pl.  tcMft)  and  (cKT)  of  this 
secQon: 

(Z)  Assistance  from  procuring 
a^ndes  (In  cooperation  with  SBAJ  in 
fbnnlqg  Joint  ventures,  leader-follower 
aiTangements,  and  teaming  agreements 
between  the  Paifidpant  and  otiker 
Prtcraa  Parflcipaats  orother  business 


fowr^Ffia,  in  accordance  with  all 
appticaUe  statutes  aid  regaktions,  widi 
respect  to  contracting  opportontties  for 
reseaidi,  devdopmeat,  fuHscale 
en^eering  or  production  of  major 
systems.  In  tfie  case  of  a  requirement  to 
be  procured  as  a  SmaH  Business  Set- 
aside,  a  Small  DisadTanlaged  Business 
Set-aside,  or  tfirough  the  8(a]  program, 
applicable  size  re^ationis  will  apply  in 
determining  whether  the  coopesative 
venture  between  a  Participant  and 
another  business  enflty  quafifies  as  a 
small  business  concern;  and 

(3)  Training  and  tacfanicfd  assistaBce 
in  transitioad  basinees  pknniag. 

S12U04   Statutory  SDNiBfrtion  from  the 
WaMi4tntay  Act 

(a)  SEA  is  awtborised  te  grant  Progran 
Partkipaats  in  tha  developmeotai  stage 
of  participation  a  maxisBum  of  two 
exemptiaBS  from  ^  re(|iiireBieBts  of 
section  1(^  ef  the  Wakh^iealey  Act.  41 
U.SjC.  S5(a).  These  sceaBptieBs  ai^ly 
only  to  specific  8(al  contracts  wifli 
anticipatod  coattact  vdaee  under 
SiaOOO^BOO  (iadttdiKg  eptioBs)  end  shaU 
be  used  only  to  allow  for  contingent 
ayeeiBBts  by  a  Pailkipenl  to  acqaire 
the  machisxry.  sqwiaaiient.  fadlitiea,  or 
labor  needed  to  perform  such  contracts. 
An  exemption  aaay  be  greatod  only 
where  such  exBU^tkn  ia  needed  to 
pennlt  die  firm  to  perform  a  contract 
which  is  I— iJHliial  Willi  the  bosiBess 
developssent  goole  est  iorth  fai  its 
approved  basinees  plea  and  8BA 
determtneo  dut  tke  Participant  is  fuly 
capable  of  peilannAig  dM  ooatract  SBA 
must  be  provided  with  a  copy  of  the 
intended  contingenl  agrecneirt  for  i>s 
review  prior  to  graatiag  an  excHptkm. 

(b)  The  exemptiens  descrfted  is  this 
sectioa  are  arttherited  oidy  ttntfl 
October  1, 1992  and  apply  only  to  these 
contracts  awarded  on  or  after  Aogost  21. 
1989,  the  effective  date  fe  these 
regulations. 

{124.305 
Aell 


(a)  PoBcy.  Subfect  to  the  ewwIHions 
contained  in  this  stcthm,  9Bh  may 
exempt  an  B(a)  Participant  in  die 
developmental  stage  of  program 
participation  from  any  payment  and 
peiformaace  bonds  required  by  die 
Miller  Act  (40  USJC  270a  throogh  27Bd) 
for,  and  in  connectton  wifli,  any  8Ca) 
cunstfuctlen  contract  whenever  it  is 
determined  by  SBk  diet  the  8(a)  concern 
is  unable  to  obtain  the  requisite  bond(8) 
bom  a  surety  for  die  performance  of  the 
8(a)  contract  Tlie  exercise  of  this 
authority  by  SBA  Is  subject  to  the 
condone  set  forti  in  pacagcaph  (b)  of 
this  section.    • 


(b)  Conditiona  for  SBA  exemption  of 
bonding  regairements.  In  order  to  be 
eligible  to  obtain  an  exeaiption  from  fbe 
bonds  reqaired  by  die  M&Ih' Act  die 
following  requirements  must  be  met 

(1)  The  Program  Participant  must  have 
been  engaged  in  construction  activities 
for  a  period  of  at  least  two  years; 

(2)  SBA  mast  find  that  the  concern  is 
otherwise  elij^le  to  receive  a  specific 
8(a)  construction  contract,  bat  is  unable 
to  obtain  the  ■e<|ui8ite  bead(s]  required 
by  the  Miner  Act  far  die  performance  of 
the  COB  tract 

(3)  Hie  Participant  must  demonstrate 
that  it  cannot  olrtain  a  bond  Cor  die 
perfbnnance  of  the  requirement  by 
submittiDg  to  SBA  written  denials  from 
at  least  two  sureties,  oae  of  which  is  a 
corporate  surety  and  oae  of  whkh  ia  an 
individusi  surety. 

(4)  SBA  must  detexmiae  that  (he  firm 
has  the  ptrtfntiH  to  beoesie  boadaUa 
for  &Uaie  cootxacta  ifaasisted  1^  the 
bond  exemption. 

(c)  UmhationB.  (1)  The  maximum 
^\n^  value  el  an  8(a)  aoatract  oa  which 
a  bond  Eequiteamai  caa  be  exenptsd  ie 
$3,000,000  (including  opUons). 

(2)  Exeaiptiaas  from  MUfer  Act  bond 
requirements  are  available  only  on  ssia 
source  8(a]  contracts.  EnonptioBS  will 
not  be  r^ed  oa  ooaipedttve  6(a) 

contracts. 

(3)  In  ae  event  ek^  Ibe  exenptiea 

described  in  peragraj^  (a)  of  diis 
sectioa  be  censtrned  to  make  SBA  MaUe 
to  die  precoriag  ageaqr.  8(a)  oeaoenier 
any  supplier,  subcontractor,  laborer  or 
odiers  br  coatmolaal  obligations 
ealered  Mo  by  die  8(a}eoaGens  Midsr 
die  8(a)  contract  to  vMch  the  csiempttoB 

applies. 

(4)  Unless  appsoved  fat  writing  by  te 
Regional  AdminiBtrator  or  Ue/lnr 
desipna.  PaitkipaBi  may  receive  an 
exemptian  isr  a  8(0)  coaSract  nnder  dda 
section.  If  it  is  performing  a  contract  far 
wUch  aa  enavlkm  aader  dus  secfion 

haa  been  yaatod. 

(5)  Na  Pazthipaat  may  receive  BMB 
dian  a  tatai  of  five  exaDpdaas  mdsr 
tills  section.  Where  a  Parfldpaat 
receivcB  an  exanptiaai  for  a 
procurement  having  a  base  year  and  ibk 
or  more  eptioa  yeasa,  a  nmtiiiiiatioD  of 
tha  esemptioa.  ea  aptfM  adddi  la 

addittoaai  exaaqpdon(La^  an  aaeBption 

exemption,  aet  oae  lor  tha  baae  year 
and  oae  for  each  of  tha  aptton  year* 

exercised). 

(6)  No  frirther  bond  exemptions  shall 
be  granted  where  a  contract  for  which  a 
Participant  has  previously  received  an 
exemption  has  been  terminated  for 
default 
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\f\  Protection  of  third  parties.'nie 
following  requhementk  most  be  met 
before  a  contract  wfll  be  awanied  under 
this  section.  These  requirements  are 

mtended  to  protect  tfiird  partiea  to  die 
contract 

(1)  The  8(a)  contractor  must  make 
timely  payment  to  all  persons  fumishine 
matendsor  labor  to  the  8(8)  concern  in 
tne  performance  of  the  contract 

(2)  There  must  be  established  a 
special  bank  account  m  an  institution 
msured  by  die  Federal  Deposit 
Insurance  Corporation  {PDiCi,  Into 
which  die  procming  agency  wilf  deposit 
all  payments  relating  to  die  performance 
Of  Oic  contract,  or.  m  die  aftematfve,  die 
procuring  agency,  at  its  option.  riiaD 
provide  for  direct  disbursement  of 
contract  proceeds  to  snppHers, 
sobcontractors,  laborers  and  odiers. 

(3)  AH  dtsborseroents  from  any  special 
baiA  account  established  shaD  be 
subject  to  the  approval  and  counter 
signature  by  SBA  or  a  fliird  party 

JWroved  fa  writing  by  die  AA/MSB  8 
LOD.  (This  requirement  for  a  controlled 
account  wffl  be  satisfied  if  SBA  makes 
an  advance  payment  to  tiie  Participant 
persuant  to  {  124.401  of  diese 
regulations  and  a  special  bank  account 
"  f  VS^^*^  ^  connection  diercwfdi.) 

(4)  The  8(8)  contractor  most  notify 
persons  supplying  ft  widi  materials  or 
labor  in  writing  drat  die  cortract  is 
exempt  from  die  Rfflfer  Act's  bondfag 
requirement  and  most  dso  notify  auch 
8uppU«  in  writing  diet  SBA  wfll  not  be 
liable  for  payment  for  materiafs  or  hbor. 
The  8(8)  contractor  must  obtam  a 
WTfttei  acknowledgment  of  such 
nomcation  from  each  SBpjrfier  of 
materials  or  labor,  and  sudi 
acknowledgmeot(s)  must  be  fai  SHA's 
possession  prior  to  award  of  die 
conbact  where  practicable,  and,  ta  aH 
"^5^  P^or  to  payment  of  hivoicea. 

(5}  Tna  requirements  set  fordi  hi 

FJ^I!fSS  ^^^^^'  ^^'^^  fd)P),  and 
ia)(4)  of  tins  section  must  be  contained 
m  Uie  special  8(8)  contract  clauses,  as 
appropriate. 

(e)  Prvcedare  for  obtaining  a  bond 
exemption,  (j)  A  Program  Plarttdpant 
which  seeks  a  bond  exemption  under 
this  section  may  submit  a  written 
request  to  die  applicabh;  SBA  serrfdng 
field  office.  * 

(2)  Upon  rece^  of  die  request  SBA 
shall  notify  die  Participant  of  supporting 
documentation  diat  must  be  submitted 
in  order  to  process  die  exemption 
request 

[2f]  ffSBA  preliminari^  determhies 
tiwt  s  band  exemption  is  appropriate. 
bBA  shall  conUct  die  procuring  agency 
end  obtam  its  written  views  wftit 
respect  to  tlie  bond  exemption. 


(4)  The  viewa  and  concerns  of  the 
procuring  agency  will  be  heavOy 
weighed  in  determining  wfaethet  to  grant 
a  bond  exemption. 

(5)  If  tha  procuring  agency  does  not 
concur  widi  die  bond  exeraptioa  and 
SBA  daterawlBes  tiiat  an  exemption 

shouLi  not  be  granted.  SBA  may  accept 
Uie  offer  for  anodier  8(8]  eoncera. 

(f)  Expiration  date.  The  exemptiooa 
described  in  diis  section  are  aMdicriaed 
only  uatil  October  1, 1992  and  apply 
only  to  diose  contracts  awarded  on  or 
after  August  21, 1989,  die  efiective  date 
of  diesc  regulations. 


jmje   FfcianefstaaslstaneeforsMfc 


(a)  SBA  may  pay  in  whole  or  in  part 
the  costs  of  training  or  upgradhw  of 
employees  or  potential  employees  of 
JaJ  coQcems.  An  owner  participatiiu  ia 
the  day-to-day  ""^nagpment  of  a 
Participant  may  be  considered  to  bo  an 
employee  for  purposes  of  dds  sectioa. 
Payments  may  be  made  direct^  to  tha 
trainiag  provider  or  by  reiatburs^  die 
Program  Participant  or  the  Pwticipant's 
empk^ee,  if  such  reimbursraicnt  is 
fa«md  to  be  reasonable  and  appropriate. 

(b)  SBA  aaststance  uader  diia  sectioa 
is  subject  to  the  following  conditions 
and  requirements: 

(1)  The  concern  must  be  in  the 
devriopmental  stage  of  program 
participation. 

»i.2l^®!!L**«*"  "«*  docmnent 
tiiat  it  faaa  explored  die  Bse  of  exiting 
cost-free  or  ooet-eobeidixed  training 
programs  oOered  by  pobtic  and  private 
sector  agencies  woridng  witii  pnigi  aaa 
of  emptoymeat  and  fa'aining  and 
eawwdc  devekqment  nd  durt  no  such 
programs  are  available  or  are  capable  of 
meeting  die  trah^  needs  of  die 
participant 

(3)  The  concern  must  be  current  with 
*"y^Po/ttn8  reqirireraents  established 
by  SBA  for  ongoing  program 
participetimL 

(4)  The  empfoyee  receiirtng  die 
fraining  or  upgrading  may  not  be  a 
baiefidary  of  any  other  publicly  or 
privately  funded  h-ainhig  program  which 
benefits  die  trainee  or  upgraded 
employee  for  die  same  activity  SBA  is 
compensating  under  this  section. 
•   ^?.!  "^  trainfng  provider  must  be  an 
mstituUcm  of  higher  education,  a 
conmunity  or  vocational  college,  or  an 
institution  eligible  to  provide  skills 
ti-aining  under  die  Job  Training 
Partiiership  Act  (29U.S.C.  1501,  etseq.]. 

(8)  The  trabiing  provider  may  not  be 
debarred  or  suspended  Ihim  any  Federal 
programs. 

(7)  The  training  of  employees  or 
potential  employees  of  a  coocetn  must 


be  consistent  widi  die  (M* 
a^roved  basteaaa  plan. 

(4  SBA  BBuat  approve  die  training  in 
writing  prior  to  iU  commracsment. 

6>)  ^b  BMire  tiian  five  enployeee  er 
potential  empk^ees  of  a  single  8(a) 

coBcen  may  be  recipients  of  benefits 
under  diis  section  at  one  tit 

(10)  The  leagtii  of  b-aining  or  Stills 
upgrading  financed  under  tiiis  section 
may  be  no  less  dmn  one  montii  nor  more 
than  six  moatfasi 

(11)  The  training  of  ddNa  upgrsdii^ 
assistenoB  mast  be  of  a  type  which  will 
oOar  ^mkie  capacity  devekopment  lor 
tiie  empioyiag  firm. 

112)  No  more  dian  12.500  shall  be 
'■•dew^We  for  any  one  employee  or 
poieattal  snpfovee. 

(13)  The  Parttdpaat  mast  execute  and 
submit  to  SBA  any  appropriate  wrftteB 
empJoymeat  agreeroente  in  accordance 
wttti  paragraph  (I)  of  this  section. 

(c)  SBA's  allocation  of  resources 
apprepria«edfor  the  parpoaes  of  dkis 
section  shall  generally  be  based  on  die 
identificatioB  of  needs  of  derelopmental 
stage  cmoens.  SBA  shell  evahiate 
ti-aining  Bceds  hi  die  anmal  basiness 
plan  review  process,  and  may  cendoct 
other  surveys  as  appropriate. 

(JProjecfs  to  be  fended  under  diia 
section  thaS  be  Initiated  by  a  request 
prepared  by  die  8(a)  conoem  and 

submitled  to  SBA  SBA  mey  request 
additional  information  before  die 
request  is  procesaad. 

(e)  Assistance  under  this  section  wiU 
be  made  only  when  the  agreements 
entered  into  by  SBA  to  fund  trainii^  or 
upgradiag  contain  acceptable  traiaing 
and  upgrading  ataadards  and  accqrtafals 
monitoring  standards  and  reqairaaMBta 
to  insure  the  integrity  and  efiectiveness 
of  the  training  or  upgrading. 

(0  The  Participant  suiat  give  adequate 
assurance  diat  it  will  employ  the  ti-ahgse 
or  upgraded  empkiyee  for  at  least  six 
months  after  the  training  or  upgrading 
fiiianced  pursuant  to  this  section  Itaa 
been  com^deted.  Traineea  and  up^aded 
en^ibyees  mast  provide  a  similar 
assurance  diat  they  will  remain  in  die 
employ  of  die  a(a)  firm  for  such  six- 
month  period.  Sach  assurance  will 
consist  of  an  appn^riate  written 
employment  agreemenL  If  a  trainee  or 
upgraded  employee  does  not  rcaiate  in 
die  employ  of  the  participant  for  at  least 
six  mociths  after  recerviag  such  SBA- 
financed  traiaing  or  upgrading,  the 
i^alatiag  party  must  rcimborae  SBA  for 
the  amount  expended  together  with  any 
reasonable  interest  and  costs  hicaiTed 
for  coDectioo.  hi  addition,  dw  vioiatiag 
party,  whether  it  ia  die  Partkipaat. 
individual  txaiaae  or  uppaded 
employee,  shall  be  baiisd  bom  ncemf^ 
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any  further  aisistance  under  this 
MCtlon.  The  appropriate  SBA  Regional 
Administrator,  or  his/her  designee,  may 
waive  the  reimbursement  provisions  of 
this  paragraph  in  limited  circumstances 
where  an  employee's  leaving  is  due  to 
an  imforseen  event  (e.g..  the  employee's 
spouse  is  relocated  by  his/her  business 
and  the  employee  must  move). 


I124J07   Conlraetinli 

(a)  It  is  the  policy  of  SBA  to  enter  into 
contracts  with  other  Government 
agencies  and  to  subcontract  the 
performance  of  such  contracts,  pursuant 
to  section  8(a)(1)(C)  of  the  SmaU 
Business  Act  to  8(a)  Program 
Participants  at  prices  which  will  enable 
such  concerns  to  perform  the  contracts 
and  earn  a  reasonable  profit. 

(b)  Such  subcontracts  may  either  be 
sole  source  awards  or  awards  attained 
through  competition  reserved  for  eligible 
Participants. 

(c)  Admission  into  the  8(a)  program 
does  not  bestow  a  right  to  receive  8(a) 
contracts.  SBA's  approval  of  a 
Participant's  business  plan  pursuant  to 
S  124.301  does  not  guarantee  the 
Participant  any  particular  level  of 
contract  support. 

(d)  An  8(a]  contract  will  be  provided 
to  a  Participant  only  when  such  contract 
is  consistent  with  the  Participant's 
capabilities  and  business  development 
needs,  as  determined  by  SBA. 

1124.308   ProcadurMforotitaMngand 
•OG«ptlng  proeufMnents  for  ttw  8(a) 


(a)  PCR-serviced  agencies.  If  an  SBA 
Procurement  Center  Representative 
(PCR)  is  resident  or  has  liaison 
responsibilities  in  a  procuring  agency, 
he/she  will  be  responsible  for  screening 
proposed  procurements  for  possible  8(a) 
contracts,  in  accordance  with  13  CFR 
12&e. 

(b)  Requirement  identification.  (1)  A 
requirement  for  possible  award  may  be 
identified  by  SBA  a  particular  Program 
Participant  or  the  procuring  agency 
itseUt.  Once  a  requirement  that  appears 
suitable  for  the  8(a)  program  has  been 
identified,  SBA  shall  verify  the 
appropriateness  of  the  SIC  code 
designation  assigned  to  the  requirement 
and  request  the  procuring  agency  to 
offer  the  requirement  to  die  8(a) 
program. 

So  long  as  the  SIC  code  ass^ed  to 
the  requirement  by  the  procuring  agency 
contracting  officer  is  reasonable,  the  SIC 
Code  will  be  accepted  by  SBA 

(2)  If  SBA  and  the  procuring  agency 
are  unable  to  agree  as  to  the  proper  SIC 
code  designation  for  the  requirement, 
SBA  may  refuse  to  accept  the 
requhrement  for  the  8(a)  program,  or 


appeal  the  contractiiK  officer's 
determination  to  the  head  of  the  agency 
pursuant  to  { 124.320,  or  the  AA/MSB  & 
COD  file  a  SIC  code  appeal  to  SBA's 
Office  of  Hearings  and  Appeals. 

(3)  If  the  requirement  exceeds  the 
thresholds  establishad  by  §  124.311.  the 
SBA  will  request  that  the  requirement  be 
offered  to  the  8(a)  program  to  be 
competed  among  eliyble  Program 
Participants,  unless  SBA  determines  that 
there  is  not  a  reasonable  expectation 
that  at  least  two  eligible  8(a)  concerns 
will  submit  offers. 

(4)  If  the  requirement  is  below  the 
thresholds  established  by  S  124.311,  the 
SBA  may  request  that  it  be  offered  to 
the  8(a)  program  for  possible  sole  source 
award  as  an  open  requirement  or  in 
support  of  die  approved  business  plan  of 
a  specific  Program  Participant,  or  it  may 
accept  the  requirement  for  competition 
upon  the  procuring  agency's  request. 

(c)  Offering  letter.  When  a 
requirement  is  offered  to  the  8(a) 
program,  the  offering  letter  or 
notification  from  the  procuring  activity 
shall  contain  the  following  information. 

(1)  A  description  of  the  work  to  be 
performed  or  items  to  be  delivered  and  a 
copy  of  the  statement  of  work,  if 
available; 

(2)  The  estimated  period  of 
performance; 

(3)  The  SIC  code  that  applies  to  the 
principal  nature  of  the  acquisition; 

(4)  The  anticipated  dollar  value  of  the 
requirement  including  options,  if  any; 

(5)  Any  special  restrictions  or 
geographical  limitations  on  the 

requirement 

(6)  The  location  of  the  work  to  be 
performed  for  construction  and  service 
procurements; 

(7)  Any  special  capabilities  or 
disciplines  needed  for  contract 
performance; 

(8)  The  type  of  contract  to  be 
awarded,  such  as  firm  fixed  price,  cost 
reimbursement,  or  time  and  materials; 

(9)  The  acquisition  history,  if  any,  of 
the  requirement 

(10)  The  names  and  addresses  of  any 
small  business  contractors  which  have 
performed  on  this  requirement  during 
the  previous  24  months; 

(11)  A  statement  that  no  soHcitation 
for  the  specific  acquisition  has  been 
issued  as  a  small  business  set-aside  or 
small  disadvanta^d  business  set-aside 
and  that  no  other  public  communication 
(such  as  a  notice  in  the  Commerce 
Business  Daily)  has  been  made 
evidencing  the  procuring  agency's  clear 
intention  to  set  aside  die  acquisition  for 
smaU  business  or  small  disadvantaged 
business  [see  §  iai.309(a)): 

(12)  Identification  of  any  particular 
8(a)  concern  desi|nated  for 


consideration,  including  a  brief 
justificadon,  such  as  one  of  the 
following: 

(i)  The  8(a)  concern,  Ustiugh  its  own 
efforts.  mari(eted  the  requirement  and 
caused  it  to  be  reserved  for  the  8(a) 
program:  or 

(ii)  The  acquisition  is  a  follow-on  or 
renewal  contract  and  the  nominated 
concern  is  the  incumbent; 

(13)  Bonding  requirements,  if 
applicable; 

(14)  Identification  of  all  8(a)  concerns 
which  have  expressed  an  interest  in 
being  considered  for  the  acquisition; 

(15)  If  the  requirement  is  a  national 
buy,  identification  of  all  SBA  district  or 
regional  offices  which  have  asked  for 
the  acquisition  for  the  8(a)  program; 

(18)  A  request  Uiat  tha  acquisition  be 
competitive,  if  appropriate,  and  the 
estimated  contract  value  is  under  the 
applicable  threshold;  and 

(17)  Any  other  information  that  the 
procuring  agency  deems  relevant  or  SBA 
requests. 

(d)  Acceptance  of  the  requirement 
Upon  receipt  of  the  procuring  agency's 
offer,  SBA  will  determine  whedier  it  will 
accept  the  requirement  for  the  8(a) 
program.  SBA's  decisiop  whether  to 
accept  the  requirement  will  be 
transmitted  to  the  procuring  agency  in 
writing  within  15  workxig  days  of 
receipt  of  die  offer,  unless  SBA  requests, 
and  the  procuring  agency  grants,  an 
extension.  If  SBA  decides  to  accept  a 
sole  source  requirement  for  the  8(a) 
program,  it  will  advise  the  procuring 
agency  in  writing.  In  the  case  of  a  local 
buy  requirement  as  defined  in  §  124.100, 
SBA  will  accept  the  offer  both  on  behalf 
of  the  program  and  in  support  of  the 
business  plan  of  a  specific  Participant   s 
In  the  case  of  a  national  buy 
requirement  as  defined  in  S  124.100  SBA 
will  accept  the  offer  for  the  8(a)  program 
generally  and  will  advise  the  procuring 
activity  that  SBA's  appropriate  field 
office  will  designate  a  specific 
Participant  for  contract  performance.  If 
SBA  decides  to  accept  a  competitive 
requirement  for  die  8(a)  program,  it  will 
send  a  letter  to  die  procuring  agency 
accepting  die  offer  for  the  benefit  of  the 
8(a)  program  generally.  SBA  is  not 
required  to  accept  any  particular 
procurement  for  the  8(a)  program. 

(e)  Sole  source  award  where 
procuring  agency  nominates  a  specific 
program  participant  K  the  procuring 
agency  identifies  a  particular  8(a) 
concern  for  a  sole  source  award,  SBA 
will  determine  whether  an  appropriate 
matcli  exists. 

(1)  Once  a  procurement  is  deemed 
suitable  for  acceptance  as  an  8(a)  sole 
source  contract  it  will  normally  ba 
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accented  eabchatfai 
rwfawnwdedby 
provided  Ikat 

01  The  Droraitffmpnt  i«  f«i.«jg^ym  .^^ 
die  Fartidpaitt's  buainess  plan; 
_fifl'"l*  P«rtfc»P«nlis  detenniBcd  by 
SKA  to  be  a  responsible  contractor  with 
respect  \a  perfonnanoe  of  die  contract 
and 

(iiij  The  award  of  dte  contract  would 
not  result  fai  die  P^rticfpanf  exceeding 
ita  approved  8(al  buainess  support  level 
or  the  business  mix  requirements 
established  under  ftl2tJi2. 

(2)  If  an  approprfate  maXxA  exists, 
^  wffl  tmi  tt  letter  accepUiM  Ifce 
offer  IH  support  of  tbe  busfaesa  ptan  of 
die  Meirtffierf  Rutfefpant  ta  ifae 
procuring  agene^.  TUv  letter  wil  advise 
"wprecartHg  agency  whether  SBh  wil 
parfldpale  In  eonfract  aogeeation  or 
whedicr  SBA  wil)  aafboriie  fte 
procaflag  agency  ta  negetiate  dbeetly 
widi  die  idM«fled  Pregnai  itotdiSt 
AProyanPartldpaatsefecledbySBA 
to  petfiBfai  a  aoacoBqwtfttw  Sfa) 
contract  shall,  when  practieaMa^ 
participate  in  any  neyotialkak  of  die 
terms  and  csaditiona  of  aads  oatOarndL 
(3)  If  SBA  datatmiiiea  tiiat  w^^ 
appvofviale  Match  wMi  ft*  -r^aiiml 

8(a)  conceta  doea  Bot  eaiJtaC  baaed  OB  the 
factofa  set  fordi  in  pnarapk  (^i)  of 

Ai.««aoMt  will  Boti^  STaSid 

8(a]  concern  and  may  dien  lelact  an 
alternate  8(a}coDccin.  ia  »^">'^inrg 
with  parapaph  lf)(3)  of  this  aactioo.  R 
will  so  advise  the  procoriag  asenor  oC 
its  actions.  "    "' 

(fT  Open  requirementa>  Whan  a 

procuring  agency  does  not  nonAiate  a 
particular  concern  for  performance  of  a 
sole  source  9(a}  contract  ^pen 
requirenrenfj.  the  foUowing  addftional 
procedures  wiH  apply: 

(1)  If  the  contracts  a  locaf  boy  ftem, 
SBA  will  examine  the  portftilia  of  » a) 
concenw  for  the  SBA  tfistrict  office 
where  the  work  ia  to  be  peifwmgdcy 
the  Item  delivered  Ibr  selection  of  a 
qualified  SfeJ  concern.  If  none  is  found 
to  beqnfifi«d  or  a  match  for  a  concern 
m  that  district  i»  eteteimfBed  to  be 
impossiMe  or  inappropriate,  die 

reqiarement  may  be  considered  for  ofter 
8f»)  concerns  located  wittei  die  regfon 

°''/K  ?P5«'Prt«rte.  odier  regions.. 

(2)fftheproeBrenientia»natfonal 
buy  item,  it  skaH  be  referred  to  SBA's 
Central  Office  ia  Waabngton,  DC  The 
Central  OBfce  wifl  dfoeate  natfonal  buy 
requireawnta  on  an  eqoitabia  baaia. 

(3)  hi  caaea  ia  whkh  SIA  Mat  acie 
a  participant  far  posaMc  owanl  fhm 
among  two  or  more  eligible  and 
qualified  parUdpanta.  dw  saleetiuu  wil 
beljased*—— '-" — " — -    ■ 


competUbal 

(if  appUcable),  i 

nwiaga  MMt  abdMy,  mt  tsdkakaf 

capabilrtf  of  each  parSdpaat  SM  skal 


examteattsB  off  tbe  boBlBaaa  pl«B  ami 
procurement  history  of  the  conean  aa 

"1  as  any  soppteawntal  Biaiertab 


(4)  To  „_ 

practicaUa;.  i»  SBA  sbaB 


Willi _^ 

evaluatioas  for  aele  soasca  afa> 
rontracts.  If  a  procuring  agency  i«qi*i 

the  pecfocmanca  sf  a  Sannai  iBclBiGal 
evaluatloa  aaoag  asota  than  eae  8(a) 
concera  die  psocaihM  nnr  iii  ■  m^ 
■Suaatthattheiaquisaaiaiitbaa 
coBvettfive  8(8>  award.  The  procBrtag 
agency  may  request  a  formal  twtMtep 
procurement  procesa  pursuant  to  section 

"ii*^'^  •  °*  sahfwtl^s.  or 

a  MMBrioBat  ■— ill    I     I  — 


8(a)  ^Ttai  capabditiea  tDpaiteaT' 
specific  requirement  provided  diat  tlto 
statement  of  wnk  for  the  reqatoaBaat  is 
mr"^  to  «y  a«  «»  partidpatii« 


^  j^flqwaahfgflnyaBartipiiR  Imomn 
for  lepetittvar  acqaiaitiDna  to  ba  awaided 
dirougb  the  a(a)  pwi^aiB,  there  nmst  be 
separate  oSara  and  accaplasicea.  Tlds 
enables  die  SBA  to  maiaisi  a  flm's 
eligibility,  to  evabale  die  soitafatfity  g| 
each  acqidaitlai  farompatiliTa  WM 
awami  aid  to  datennbe  whedier  die 

requfaatesit  aitoolid  coBttoue  onder  the 
afalpeogeam. 


I124.JM    Bwlerstoi 

SBA  will  not  accept  for  8(a)  award 
pressed  proottemettte  not  prcTioosl* 
in  die  8(a)  program  if  aay  of  the 

cwBiiBataacaa  identified  ia  paravaoin 
(•i  04.  or  (^  of  this  aectioB^d^ 

(a)  Solicitatkm  peeviousfy  iaamed.  A 
solkitetioB  has  aireac^  been  iesaed  for 
die  procurement  ae  a  small  boaineaa  ael- 
asida,  such  as  an  hnritatien  for  Bid  (IPB) 
or  Request  for  Phipoaal  qiF^  The  AA/ 
M^COO  may  permit  dv  acceptance 
of  die  reqajrement  howevei.  ander 
extraordinary  circumstances,  such  aa 
where  a  pracariiig  agency  had  made  a 
decision  to  ofier  die  reqairetocat  to  dtt 

8(a>  paowi  before  die  asttctatiaK  waa 
sent  out  and  ds  pracartog  ageoi^ 
adcnowledges  and  docianeatB  diat  die 
■^''^toOBB  waa  inantir. 

(b)  damnation  as  j 
SDBs 
hase> 


development  aaadat,  «"-ptiaTr  widi 


buatoaas  (Sn^  set-eaMa  (e^..  a  Boffaa 
°^?!?y  !»  W  -*de  a  pwcuiLBiciH 

IMIy  aphiafa  ivrilea  a  respwiae  Ami 
intstssas  J  SBtoH  baBfaessw)L  Ih*  AA/ 


of  die 
ex 


saefr  aa 


te( 


bsfufa  dto  Botfce  wae  aeaf 


decistani 
8(a)  PI  _ 
out  and  the 
acknowledges  and  deaaneata  diat  die 
notice  waa  to  arrar.  As  nniatoT 
procureMnt  forecast  er  selicitaffav  eP 
uif osnaltoB  for  peasiUe  SMi  bastoaaa 
set  aside  wM  gsMiatty  BoC  he 
conafdasad  oa  a  cfoamhlbttia*  of 

intentfato  to  act  aafcfo  a  piDcwatocM  for 
small  bustoaaaea. 

(c)  ylt^w  Jtaqpact  SBA  hae  BMde  a 
vnittea  detwailaatloii  that  acceptance 

of  tka  pTDcarement  for  8(a>  awani  weald 
heveaa  adrerae  inpad  en  eitor  atoall 


'  ar  oa  BB  iadii^ifoal 
SMll  Mneaa,  whedter  or  Bot  die 
afbctad  sBMa  busiaeaa  ia  to  die  Ufa) 
pnnyaa,  THa  adiuaii  iaipact  oancapt  ia 
desipwd  to  protad  sasalt  baslneaa 
concana  wMcb  asepeifanBiiv 
Government  contracts  awarded  oaMda 
d»  8(a)  ptopam.  Adsana  liMact  dbaa 
not  apply  to  -new"  reqataaanta.  A 


buatoetoor 


not  been  preaieasl 
reletaat  j 

requlritaiiHtii _ 

could  have  performed  the  requiremeat 
and,  thus,  an  impact  deterrafoatiaa  need 
not  be  performed.  The  expansion  or 
alteratiuB  of  an  existing  requirement 

slwU  be  considered  a  new  requiaement 
where  the  requirement  is  materiaHy 
expanded  or  modified  so  diat  die 
ensuing  reqafrement  is  not  sabatantially 
similar  to  the  prior  reqirireawBt  d^  to 

die  magnitade  of  dK  expanston  or 
altera  ties. 

(1)  In  determining  wbedier  or  aot 
advaiae  bapacf  exist  all  relevant  factors 
will  be  considered. 

(2)  SBA  presaraes  adverse  impact  to 
exist  when  a  small  busineas  concern  has 
pajfaraied  a  specific  reqwrement  for  at 
least  24  mondia,  it  is  currenlty 
performinf  dw  leqeirenMnt  or  foriahed 
suife  perfanunce  within  3»  daya  of  die 
procurii^  agency'a  ofler  of  die 
requirement  for  the  lla)  prngrawv  aad 
dK  eatianrted  dollar  vaiar  of  die  ofiercd 
8(a]  award  is  2S  percent  or  more  off  ito 
most  receol  aniuial  jiasa  saliis 
(including  diose  of  its  affiliatei^ 

(d)  Release  for  non-d(a)  competition. 
Inlimited  instanoBS.  SBA  may  determine 
tkai  •  aole  soaice  8(8?  contracr  beftv 
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expire  prior  to  contract  completion,  or, 
by  a  former  Program  Participant  whose 
Program  Term  has  expired  within  one 
year  of  the  requirement  may  be  rejected 
so  that  it  may  be  competed  outside  the 
8(a]  program.  If  such  a  determination  is 
made.  SBA  will  reject  the  procuring 
agency's  offer  of  the  requirement  for 
award  throu^  the  8{a]  program.  In  such 
a  case,  SBA  will  recommend  that  the 
requirement  be  procured  as  a  small 
business  set-aside  or,  where 
approiMlate,  through  a  small 
disadvantaged  business  competition 
authorised  by  Public  Law  99-661. 

(1)  In  making  such  a  determination, 
SBA  will  balance  the  importance  of  the 
contract  for  the  (former)  Participant's 
stability  and  business  development 
needs  against  the  needs  of  other 
Program  Participants  qualified  to 
perform  the  requirement  in  order  to 
develop  in  accord  with  their  business 
plan.  Such  a  determination  will  include 
consideration  of  whether  the  rejection  of 
the  requirement  would  seriously  reduce 
the  pool  of  similar  types  of  contracts  to 
be  fulfilled  through  the  8(a)  program.  In 
making  such  determination,  SBA  will 
also  seek  the  views  of  the  procuring 
agency. 

(2)  A  written  request  for  the  rejection 
of  a  contract  must  be  made  to  SBA  by 
the  applicable  (former]  Participant  prior 
to  SBA's  acceptance  of  the  requirement 
for  the  8(a)  program.  SBA  will  not  reject 
a  requirement  absent  such  a  request 

I12O10   Approval  of  lower  tier 
aubeontraetors. 

(a)  SBA's  approval  must  be  obtained 
prior  to  a  Particpant's  subcontracting  of 
the  performance  of  an  8(a)  contract  to 
another  concern. 

(b)  SBA  will  not  approve  any 
subcontracting  arrangement  where: 

(1)  The  performance  of  work 
requirements  set  forth  in  ( 124.314 
would  not  be  met; 

(2)  The  proposed  subcontractor  has 
been  suspended,  debarred,  or 
determined  to  be  ineligible  by  any 
Federal  agency, 

(3)  SBA  determines  that  the  proposed 
suttcontractor  would  control  the 
performance  of  the  requirement; 

(4)  SBA  determines  that  the  proposed 
subcontracting  relationship  is  not  an 
arms  length  agreement;  or 

(5)  SBA  determines  that  the  proposed 
subcontracting  arrangement  is  an 
attempt  to  circumvent  SBA's  size 
regulations. 

|ia4Jil   9(a)ciuiiytWlon. 

(a)  Competitive  threahoids.  A  contract 
opportunity  diered  to  the  8(a)  program 
for  award  shall  be  awarded  on  the  basis 


of  a  competition  restricted  to  eligible 
Program  Participants  if: 

(1)  There  is  a  reasonable  expectation 
that  at  least  two  eligible  program 
participants  will  submit  offera  and  that 
award  can  be  made  at  a  fair  market 
price;  and 

(2)  The  anticipated  award  price  of  the 
contract  including  options,  will  exceed 
$5,000,000  for  contracts  assigned 
manufacturing  Standard  Industrial 
Qassification  (SIC)  codes  and  $3,00a00O 
for  all  other  contracts.  For  purposes  of 
indefinite  quantity/delivery  contracts, 
the  thresholds  will  be  applied  to  the 
guaranteed  minimum  value  of  the 
contract 


Example.  If  the  anticipated  award  price  for 
a  professional  services  requirement  is 
determined  to  be  $2.7  million  and  it  is 
accepted  as  a  sole  source  B(a)  requirement  on 
that  basis,  a  sole  soutob  award  will  be  valid 
even  if  the  contract  prtee  arrived  at  after 
negotiation  is  $3.1  million. 

(b)  Effective  date  of  thresholds.  The 
thresholds  specified  in  paragraph  (a)  of 
this  section  shall  no*  apply  to  any  8(a) 
requirement  that  has  been  accepted  for 
the  8(a)  program  prior  to  October  1. 

1989. 

(c)  Exemption  from  competitive 
thresholds  for  8(a)  concerns  owned  by 
Indian  tribes.  SBA  may  award  an  8(a) 
subcontract  on  a  non-competitive  basis 
to  an  8(a)  concern  owned  and  controlled 
by  an  economically  disadvantaged 
Indian  tribe,  as  defined  in  S  124.100, 
even  if  such  contract  exceeds  the 
competitive  thresholds  set  forth  in 
paragraph  (a)  of  this  section.  See 
generally,  9  124.112.  However,  once  a 
requirement  is  accepted  into  the  8(a) 
program  for  competition  and  prospective 
offerora  have  been  notified  of  such 
acceptance,  SBA  may  not  remove  the 
requirement  from  competition  and 
award  it  to  a  (Usadvantaged  Indian  tribe 
as  a  sole  source  contract 

(d)  Competition  below  thresholds.  The 
AA/MSB&COD  may,  on  a  nondelegable 
basis,  approve  a  request  from  a 
procuring  agency  fiat  an  8(a)  contract 
be  competed  even  if  the  anticipated 
award  price  is  not  expected  to  exceed 
the  dollar  amounts  specified  in 
paragraph  (a)  of  this  section.  Such 
approvals  will  be  granted  on  a  limited 
basis. 

(1)  This  authority  will  be  used 
primarily  in  areas  where  technical 
competitions  are  appropriate  or  when  a 
large  number  of  responsible  8(a) 
contracton  exists. 

(2)  In  determining  whether  to  approve 
a  request  to  compete  an  8(a)  contract 
below  the  applicable  threshold  amount, 
the  AA/MSB&COD  shall  consider 
whether  the  requesting  agency  has  made 
and  will  continue  to  make  available  a 


significant  number  of  its  confracts  to  the 
8(a)  program  on  a  noncompetitive  basis. 

(3)  The  AA/MSB&COD  shall  deny  a 
request  to  compete  a  contract  having  a 
dollar  figure  below  die  applicable 
threshold  amount  where  die  requirement 
was  previously  offered  to  the  8(a) 
program  on  a  noncompetitive  basis  if 
he/she  concludes  that  the  request  is 
based  on  the  inability  of  the  contracting 
agency  and  the  Participant  selected  to 
perform  the  contract  to  reach  an 
agreement  on  price  or  some  other 
material  term  or  condition. 

(e)  Sole  source  above  thresholds. 
Where  a  contract  opportunity  exceeds 
the  applicable  threshold  dollar  figure 
and  there  is  not  a  reasonable 
expectation  that  at  least  two  eligible 
Program  Participants  will  submit  offera 
at  a  fair  price,  SBA  may  accept  the 
requirement  for  a  sole  source  8(a)  award 
if  SBA  determines  that  an  eligible 
participant  in  the  8(a)  portfolio  is 
capable  of  performing  the  requirement 
at  a  fair  price. 

(1)  For  purposes  of  national  buy 
procurements,  SBA  will  accept  a 
contract  opportunity  above  the 
applicable  threshold  as  a  sole  source 
contract  only  if  tiiere  are  not  two 
eligible  offerora  in  the  United  States 
capable  of  performing  the  requirement 
at  a  fair  price. 

(2)  For  purposes  of  local  buy 
procurements,  SBA  will  accept  a 
contract  opportunity  above  the 
applicable  tiu«shold  as  a  sole  source 
conb-act  only  if  there  are  not  two 
eligible  offerora  located  in  the 
applicable  region  or  adjacent  regions 
wliidi  are  capable  of  performing  the 
requirement  at  a  fair  price. 

(f)  Procedures  for  competition.  (1) 
Competitions  among  eligible  8(a) 
participants  shall  be  conducted  by  the 
procuring  agencies  in  accordance  with 
the  Federal  Acquisition  Regulation 
(FAR).  Such  competitions  ^all  be 
representative  of  competitions  which 
are  the  normal  practioe  in  the  relevant 
industries.  Competitions  need  not  stress 
price  as  the  dominant  factor,  but  may  be 
based  primarily  on  technical  evaluations 
or  other  non-price  related  factors.    ■ 
Selection  of  a  particular  Program 
Participant  by  die  procuring  agency 
shall  be  based  on  specific  evaluation 
criteria  set  forth  in  the  solicitation. 

(2)  All  solicitations  for  competitive 
8(a)  requirements  shall  include  the 
appioi^ate  SIC  code  for  the 
requirement 

(3)  The  procuring  qgency  shall 
evaluate  offen  punusnt  to  the 
evaluation  criteria  iii  die  soUdtation  and 
die  applicable  FAR  movisions. 
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(4)  In  a  sealed  bid  procurement  die 
Procming  agency  shall  submit  taSBA  a 
hst  of  offerora  ranked  in  die  order  of 
tiielr  standing  for  award;  i.e.,  flnt  low. 
second  low,  eta,  witii  die  total 
evaluated  price  for  each  offer, 
differentiating  between  basic  and  any 
options.  In  a  negotiated  procurement 
me  procuring  agency  shall  submit  to 
SBA  an  unranked  Ust  of  offerora  witiiin 
Oie  competitive  range.  Achial  offered 
prices  in  a  negotiated  acquisition  will 
not  be  submitted  or  revealed  to  SBA 
SBA  will  make  business  support  level 
and  competitive  business  activity 
determinations  based  on  die  estimated 
fair  market  price  of  die  contract 

(5)  Widiin  5  working  days  after 
receipt  of  die  list  of  offerors,  die  SBA 
will  determine  whedier  any  firm 
identified  is  eligible  for  award  of  die 
contract  including: 

(i)  Whedier  it  has  die  SIC  code  for  die 
requirement  in  its  approved  business 
plan: 

(ii)  Whedier  it  is  small  under  die  SIC 
code  for  the  requirement 

(iii)  If  die  firm  is  in  die  developmental 
stage,  whedier  it  has  exceeded  its 
approved  business  support  level  by 
more  dian  25  percent  (or  wdl  exceed 
such  level  if  it  is  awarded  die  contract 
at  issue);  and, 

(iv)  If  die  firm  is  in  die  transitional 
stage,  whedier  it  has  achieved  its 
competitive  business  mix  targets  under 
9  124.312.  Failure  to  achieve  die 
competitive  business  activity  targets 
will  not  affect  a  concern's  eligibility  for 
8(a)  competitive  awards  if  SBA  and  die 
concern  have  agreed  upon  a  remedial 
plan  and  such  plan  does  not  include 
denial  of  future  8(a)  awards. 

(6)  If  die  low  bidder  in  a  sealed  bid 
procurement  is  determined  to  be 
ineligible  by  SBA  SBA  shaU  determine 
Ae  eliglbflity  of  die  next  low  bidder. 
This  process  shall  be  repeated  until  SBA 
determines  diet  an  identified  participant 
is  eligible  for  award,  or  until  die  list  is 
exhausted 

(7)  In  a  negotiated  procurement  die 
procuring  agency  will  evaluate  the  offera 
°i.!?u,'*,^™"  determined  by  SBA  to  be 
SS,  ',I?r  **"f*  purauant  to  paragraph 
(f)(5)  of  dus  section  and  will  conduct 
discussions  and/or  negotiations  widi 
diose  firms  deemed  appropriate. 

(8)  After  negotiaitons  and/or 
discussions  occur  in  a  negotiated 
prociuement  die  potential  awardee  will 
be  selected  by  die  procuring  agency. 

(9)  Award  shaU  be  made  diroi«fa  die 
normal  8(a)  award  procedures  (Le^  a 
prime  contract  between  the  mocuriiM 
agency  and  SBA  and  a  subcontract 

between  SBA  and  die  seleeted  8(a) 
concern). 
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(g)  Protest  restrictions.  The  eligibUity 
of  a  Program  Participant  for  a 
competitive  8(a)  award  may  not  be 
challenged  by  anodier  Pro-am 
Participant  or  any  odier  party  to  SBA  or 
to  any  odier  adminisb'ative  forum  as 
part  of  a  bid  or  odier  conb^ct  protest 
Anyone  widi  information  concerning  die 
ehgibility  of  a  Program  Participant  to 
continue  participation  in  die  8(a) 
pw^ram  may  submit  such  information  to 
SBA  m  accordance  widi  9 124.111(c). 

(h)  Restricted  competition. — (i) 
Competition  within  stages  of  program 
participation.  SBA  may  accept  a 
requirement  to  be  awarded  tiirough  a 
competition  limited  to  8(a)  concerns  in 
Uie  developmental  stage  of  program 
participation  or  limited  to  concerns  in 
die  transitional  stage  of  program 
participation,  or  may  accept  a 
requirement  to  be  competed  among 
firms  bodi  in  die  developmental  and 
transitional  stages  of  program 
participation. 

(2)  SIC  code  requirements.  Only  diose 
Participante  diat  have  in  dieir  approved 
business  plan  die  SIC  code  identified  in 
Oie  solicitation  may  submit  offera  for  die 
requirement  A  participant  will  be 
deemed  ineligible  for  award  by  SBA  if  it 
submits  an  offer  for  a  requirement  for 
which  it  does  not  have  an  approved  SIC 
code. 

(3)  Local  buy  competitions.  Where  a 
competitive  8(a)  contract  opportunity  is 
a  local  buy  requirement  die  appropriate 
Assistant  Regional  Administrator  for 
WBnority  SmaU  Business  and  Capital 
Ownerahip  Development  (ARA/ 
MSB&COD)  wiU  determine,  based  on 
his/her  knowledge  of  die  8(a)  portfolio, 
whedier  die  competition  should  be 
limited  only  to  those  Program 
Participants  located  widiin  die 
geographical  boundaries  of  one  or  more 
cUsbict  offices  or  die  entire  region.  Only 
diose  participants  located  widiin  die 
appropriate  geographical  boundaries  are 
eligible  to  submit  offera.  If  SBA 
determines,  however,  diat  diere  is  not  a 
reasonable  expectation  diat  at  least  two 
participants  widiin  such  region  will 
submit  offera,  SBA  may  audwriie  die 
P«>cj^  agency  to  accept  offera  from 
eligible  Program  Participants  in  one  or 
more  odier  adjacent  regions.  Widiout 
such  audiorization,  Pit^am  Participants 
located  outside  die  relevant  fflA 
r^onal  boundaries  which  submit  offen 
shall  be  considered  ineligible.  In 
appropriate  instances,  a  conmetition 
may  be  limitedto  eligible  Program 
PsTttcipants  in  adjacent  SBA  district 
offices  which  an  in  different  SBA 
regional  offices  where  the  ARA/ 
M^*CODs  fai  the  two  relevant  regions 
so  agree. 


{*)  National  buy  competitions.  Where 
a  competitive  8(a)  contract  opportunity 
is  a  national  buy  requirement  all 
eligible  Program  Participants  may 
submit  offera. 


f124J12 

(a)  General.  To  ensure  diet  8(a)  firms 
do  not  develop  an  unreasonable  reliance 
on  8(a)  contracts  and  to  ease  the 
transition  of  such  firms  into  the 
competitive  maricetplaoe  after  exiting 
die  8(a)  program.  Program  Participants 
must  make  maximum  efforts  to  obtain 
busmess  outside  die  8(a)  program. 

(b)  Non-8fa)  business  activity  taigets 
and  support  levels  during 
developmental  stage.— (1)  Attainment  of 
targeted  levels.  During  die 
developmental  stage  of  Program 
Participation,  an  8(a)  concern  must 
make  substantial  and  sustained  efforts 
to  attain  die  targeted  dollar  levels  ot 
non-«(a)  revenue  established  in  its 
business  plan. 

(2)  Maintenance  of  existing  business 
base.  A  business  concern  t^ch  entera 
the  8(a)  program  must  make  maximum 
efforts  to  maintain  its  existhig  business 
base  and  use  die  8(a)  program  as  a 
resource  to  strengthen  die  firm  after  its 
8(a)  certification. 

(3)  Marketing  strategy  to  attain 
targeted  levels.  Every  Program 
Participant  must  engage  in  a  reasonable 
mariceting  stiategy  diat  will  maximize 
iU  potential  to  achieve  die  targeted 
levels  of  non-8(a)  revenue  esUblished  in 
its  business  plan. 

(4)  Establishing  support  levels.  SBA 
shall  establish  8(a)  and  non-6(a)  support 
levels  by  considering  die  firm's 
salesforecast  and  supporting  data  hi  its 
business  plan,  die  firm's  demonstrated 
capacity  and  capabUity  level,  current 
level  of  non-8(a)  conbacts  on  hand  and 
die  availability  of  8(a)  support  The 
aggregate  dollar  amount  of  8(a)  support 
provided  to  a  Program  Participant  for 
my  year  of  program  participation  during 
the  developmental  stage  may  not  exceed 
die  applicable  8(e)  support  level 
approved  by  SBA  as  reflected  in  die 
concern's  business  plan  by  more  than  25 
percent 

(5)  Increasing  support  levels.  An  8(a) 
concern  in  the  developmental  stage  of 
program  participation  may  request  an 
increase  in  its  approved  8(a)  support 
level  no  more  than  once  during  a 
program  year  other  dian  at  die  date  of 
its  annual  review.  Such  request  must  be 
made  in  writing  and  must  be  made 
widiin  15  days  (eidier  before  or  after)  of 
die  sbc  mondi  date  of  its  preceding 
annual  review  (e.g..  if  a  firm's  annual 
review  occure  on  June  23,  die  firm  nay 
request  an  faunase  fai  its  approved  8(a) 
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Itopport  level  bctwau  Deoembor  8  ud 
llanaaiy  7—15  days  befon  end  efler 
I  Decembflr  23).  A  teviiian  to  a 
I  Participant's  bodnaat  plan  may  not, 
I  however,  be  based  solely  on  flia 
identification  of  an  8(a)  contract  in 
exceM  af  tke  PiopaM  FnHoipanf  s 
ap|>nnwdi(a)sapportlevei.A 
partidpant  auisl  daB¥>natrate  that  it  baa 
increased  Ms  capacity  and  capability  to 
Ae  point  ttui  itecanently  approved  a(a) 
support  level  ia  inappropriate.  Tte 
PartkJMBt'a  i«c»eased  capacity  and 
capabdftymuet  be  greater  than  die 
increased  leval  of  a(a)  sapport  requested 
so  that  the  Participant  is  still  able  to 
increase  its  non-8(a)  revenue  if  the 
leqaatt  is  approfved.  Any  increase  in  a 
Participant's  approved  a(a)  support  level 
other  Uian  as  part  of  the  aiHuial  review 
process  auist  be  approved  in  writing  by 
the  appropriate  Regional  Administrator 
or  fais^ar  desigaee. 

(6)  Maasiuiag  afaj  support  la 
determining  whether  a  Ptogram 
Participant  has  reached  its  approved 
8(a)  support  level  during  any  proigram 
year,  the  base  year  value  of  aU  8(a) 
contracts  awarded  during  that  program 
year  shall  be  added  to  the  value  of  all 
options  and  other  modifications 
executed  during  that  year.  In  the  case  of 
an  indefinite  quantity  contract  having  a 
guaranteed  mininnim  condition,  only  the 
guaranteed  minfa*""*  dollar  amount  and 
task  orders  above  that  amount  actually 
issued  are  counted  against  a  concern's 
approved  8(a]  support  level 

FrrrT^—  During  ■  ipecific  fnffum  year, 
Prognai  Partii±not  X  leceivaa  thne  S(al 
contracts  as  loDowt:  (1)  $1,000,000  oontracV- 
tWKUWO  base  year,  and  two  S300JOO  options; 
(2)|500J00uuimeU   gaB.B08  beee  y— r.  end 
one  laaMn  epttov  ead  (S)  nao^aOO  ooBtreot 
wltk  aeaftiiM.  ia  eddttiaa.  two  opHoeaaii 

ye«. each  werth tllfAT"  are eaasdaed ia 
the  progTMi  year  under  oenaidamtioD.  The 
8(a)  contract  rapport  received  during  that 
mmnasn  year  is  Sl.lSMXX). 

(7)  ReporUag  aad  verificaiioa  of 
bmioau  activity.  Once  adutttad  to  the 
B(a)  program,  dw  pra^am  perticipaDt 
must  provide  SBA  with  quaiteiiy  and 
annuid  financial  statagienta  within  80 
calendar  days  (180  days  for  audited 
statements)  £rom  the  and  of  each 
quarter.  The  statements  shall  ae^egata 
revenues  as  non^a)  and  8(a)  revenue 
as  apprqviate.  Abo.  wUhin  80  days 
from  the  end  of  &e  program  year,  the 
Propam  Participant  shall  provide  SBA 
^^  an  annual  report  of  ail  BaB-a(a} 
contracts,  qptiona  aad  modifieatioos 
■fiecting  price  executed  daring  the 

program  yaaz. 

(c)  BaqwndNan-afo)  Brm'nees 
Activity  TofgBtM  DuHag  Trcamtioaal 
SAva<— (1)  CaaeraL  Duiag  the 


transitional  stage  of  the  prograai.  the 
Pro^nmParti^pant  shall  be  reqairad  to 
achieve  certain  taigetaof  BaB-a(a) 
contract  revenue.  Such  taigets  shall  be 
referred  to  as  non-8(a)  boainees  acti^^ 
targets  aad  shall  be  ei^reesed  aa  a 
percentage  of  total  revenue.  The  targeta 
shall  reflect  a  reasonably  consistent 
increase  in  non^a)  revanae. 
Participants  approved  for  participatioQ 
on  or  after  November  t5. 1988  and 
Participants  with  mora  than  five  years 
remaining  in  the  progoun  as  of  i^igust 
15, 1989  shall  be  subjact  to  the  non-8(a) 
business  activity  taigets  set  forth  in 
paragraph  (cU4]  of  tMs  section. 
Participants  with  five  years  or  less 
remaiidng  in  Oie  program  as  of  August 
IS,  1989  ritall  be  subjact  to  the  n\odified 
non-8(a)  business  activity  taigets  set 
forth  in  paragraph  (c)|5)  of  this  section. 

(2)  Establiabing  support  levels.  During 
the  transitional  stage  of  the  proyam, 
SBA  Shan  establish  tfa)  and  non-8(a] 
support  levels  for  eaA  Program 
PartidpanL  The  aggrtgate  dollar  amount 
of  8(a)  support  provided  to  a  program 
partidpant  during  tht  transitional  stage 
may  not  exceed  the  ortabtished  8(a) 
support  level  for  fte  applicable  program 
year.  The  8(a)  support  level  shall  be 
estabHsfaed  so  aa  to  ensore  that  the  8(a) 
firm  meets  the  noo-8(a)  business  activity 
targets  or  die  raodifitd  non-8(a)  firm 
meets  the  non-8(a)  business  activity 
targeta  or  the  modifiM  non-a(a)  bosiness 
activity  targets  set  faift  in  paragraphs 
(c)(4)  and  (cK5)  of  tUs  sectton.  In 
estabH^dng  the  8(a)  support  level,  SBA 
will  consider  the  following: 

(i)  The  8(a)  and  Ban-8(a)  sales  forecast 
and  support  data  coetained  in  tiie 
Program  Partidpanf s  baainese  plan; 

(ii)  Cairent  8(a]  aid  aon^a)  contracts 
on  hand; 

(iU)  Historical  i(a)  and  non^a) 
revenne  and  the  cuoeBt  level  of  8(a)  and 
non-8(a)  revenae: 

(iv)  The  Ro^-am  Paitidput's 
desKiistrated  capaaity  aad  capafaihty 
level  which  auy  indfaale  cmrent  levels 
of  8(a)  and  Bon^a)  leveBae.  caneot 
8(a)  and  noa^a)  cantracta  on  hand. 
workii«  capit^  acaess  to  credit 
prodaction  capadt*.  preiected  increwe 
in  8(a)  feveane,  and  management  and 
technical  capabilHr. 

(v)  The  appUcahtB  a(a)  business 
activity  target  far  ^  applicable 
transitional  year. 

{^)b>aecaiag9afpotHevels.  An  8(a) 
concern  in  the  teanaitionel  stage  of 
program  partic^Mttoa  asay  request  an 
increase  ia  iU  appaoved  8(a)  aapport 
level  once  during  a  prapan  year  otter 
than  at  the  date  of  te  anaaal  review. 
Such  request  must  4m  in  writing  and 
must  be  made  within  15  days  befiore  OT 

after  of  the  six  month  date  of  its 


preoediiv  aanal  mtaiv  (•«,  If  a  firm'a 
aiBual  review  oocura  on  j«B  23,  Ika 


firm  may  raqueal  mtacraasB Id  tta 
approved  8(a)  support  lev4  i 
December  8  and  {anaary  7-45  < 
days  before  aad  after  Decwabera).  A 
revision  to  a  Partidpanf  a  baainMa  plan 

may  not.  however,  be  baaad  aoUy  on 
the  identificatian  of  SB  8^)  oontiact  in 

exceea  of  die  Fft«am  P">(>BiP«i>'* 
approvad  a(a)  soppcrt  level.  A 
Partidpant  most  damuuaUala  thai  It  haa 
increased  its  oapKity  and  capaWi^r  to 
the  point  that  its  cemndr  >n*"v"d  8(a) 
support  level  is  jnappruprtaleaadtot  ^ 
an  increaae  ia  its  approved  aapport  leva 
wiU  not  conflict  with  the  applicable  non- 
8(a]  business  activity  targets  set  forth  in 
paragiapha  tcX4)  aad  (c) «  of  tfaU 
section. 

(4)  Mm-fifot;  bminesM  acttritf  targeta. 
Firms  approved  for  progiam 
partictpation  OB  or  after  iie  enactment 

of  Public  Uw  100-866  (Nbfvamber  ISb 
1988)  and  current  Program  Partidpants 
that  have  more  than  five  years 
remaining  in  the  program  aa  of  Augast 
15, 1988  ahall  be  subject  to  the  falfowiBg 

non-8(a)  bosiness  ectinty  tacgets  duriag 
each  year  <rf  imigram  partidpatioB  in 
the  tranaitiond  atage: 


Progiawg|rtte»]y»y«w>' 

adMifMan 
CTloMiaMMil 

16-2S 

25-36 

40-45 

1          „ _ ,„ 

90« 

r 

es-TS 

(5)  Modified  noih8(a)biMuaees 
activity  targets.  Finns  that  havafiiw 
years  or  less  semaiaing  in  &e  program 
as  of  Ai«uBt  15. 19898hallbesabject  to 
modified  nan-8(a)busiaes8  activity 
targets  during  the  trMwItional  stage  of  • 
program  partifipatinn. 

(i)  A  firm  with  three  to  five  years 
remaining  in  the  progrBBB  aa  of  Augast 
15. 1989  shall  be  sub)e(«  to  the  foOowiag 
non-8(a)  baainess  activity  taigeta: 


Piuvan  partWpart»  insf  ie 
^wtraniiaorataaga 

Mediae  naMM 
SSSamnie) 

4                                          ,,..,, 

10-15 

1S^ 

2a.ao 

«M0 

^                              ,,  ,, .    .., 

40-60 

(ii)  A  firm  with  less  Ihanlhroa  years 
remaining  in  the  prognunaa  of/       '^ 
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15, 1989  shall  make  substantial  and 
austained  efforts  to  attain  the  targeted 
doUar  levels  of  non-8(a)  sales  approved 
in  its  busmess  plan. 

(6)  Failure  to  meet  required  non-8(a) 
business  activity  target  Firms  that  fail 
to  achieve  the  minimum  percentage  non 
8(a)  busmess  activity  taiget  in  any  year 
of  the  b-ansitional  stage  will  be  subject 
to  the  remedial  measures  set  forth  in 
paragraph  {c)(12)  of  this  section. 
Comphance  with  the  applicable 
business  activity  taiget  is  measured  at 
the  end  of  any  program  year  in  the 
fransitional  stage  of  program 
participation  (e.g..  at  the  end  of  the  first 
year  m  the  transitional  stage  of  program 
participation,  non-8(a)  revenue  is 
compared  to  total  revenue).  Remedial 
measures,  if  appropriate,  will  be 
unposed  during  die  subsequent  program 
year  (e.g„  non-complaince  with  the 
required  business  activity  taiget  in  year 
one  of  the  transitional  stage  of  program 
parbdpation  would  cause  remedial 
measures  to  be  imposed  in  year  two  in 
the  transitional  stage). 

(7)  Attainment  of  taigeted levels.  The 
program  participant  must  make 
maximum  efforts  to  maintain  and 
mcrease  ito  taigeted  level  of  non-8fa) 

"yfwl  '^l"^  ^^  transitional  stage. 

(8)  Marketing  strategy  to  attain 

targeted  levels.  The  program  participant 

must  engage  in  a  reasonable  marekting 

strategy  that  will  maximize  its  potential 

to  achieve  the  taigeted  levels  of  non-8fal 

revenue  established  in  the  business 
plan. 

[9]  Measuring  8faJ  support.  In 
determining  whether  a  Program 
Participant  has  reached  iU  approved 
8(a)  support  level  during  any  program 
year,  the  base  year  value  of  all  8(a) 
contracts  awarded  during  that  program 
year  shall  be  added  to  the  value  of  all 
options  and  odier  modifications 
executed  during  that  year.  In  the  case  of 
an  mdefinite  quantity  contrad  having  a 
guaranteed  minimum  condition,  only  the 
guaranteed  minimum  doUar  amount  and 
tasks  orders  above  that  amount  actually 
issued  are  counted  against  a  concern's 
approved  8(a)  support  level  [See 
example  in  paragraph  (b)(6)  of  this 
secbon). 

(10)  Reporting  and  vertification  of 
business  activity.  Program  Partidpants 
during  the  transiUonal  stage  shall 
provide  SBA  with  quarteriy  and  annual 
miancial  statements  with  a  breakdown 
of  8(a)  and  non-8(a)  revenue  within  90 
days  (180  days  for  audited  statements) 
from  the  dose  of  the  reporting  period. 
The  Program  Partidpant  shall  also 
provide  SBA  with  quarteriy  and  annual 
reports  of  aU  non-8(a)  contracts,  options 
and  modificadons  affecting  price 
executed  during  teh  program  year  (and 
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any  other  mformation  as  required  by 
MA)  within  thirty  days  fixim  the  end  of 
the  reporting  period.  At  the  end  of  each 
year  of  partidpation  hi  the  transitional 
stage,  the  BOS  assigned  to  work  with 
the  partidpant  shall  review  the 

•     participant's  total  revenues  to  determine 
whether  the  participant's  non-8(a) 
revenues  have  met  the  targeta 
estabished  pursuant  to  paragraphs  (c)f41 
and  (c)(5)  of  this  section.  *""  i^«*^ 

(11)  Certification  of  compliance. 
Before  the  receipt  of  any  8(a)  contract 
aunng  the  transitional  stage  of  the 
program,  a  Program  Participant  must 
certify  that  it  is  in  compliance  with  the 
non-8(a)  business  activity  taigets 
estabished  in  its  business  plan  as 
approved  by  SBA  or  that  it  is  in 
compUance  with  any  remedial  measures 
imposed  by  SBA  pursuant  to  paragraph 
(c)(12)  of  this  section,  if  such  remedial 
measures  allow  the  continued  award  of 
8(aj  contracts. 

(12)  Remedial  measures  for  failure  to 
achieve  nonSfaJ  business  activity 
taigets.  SBA  is  authorized  to  take 
appropriate  remedial  measures  with 
respect  to  a  Program  Partidpant  which 
has  failed  to  attain  the  minimum 
required  business  activity  targets  as 
established  in  paragraphs  (c)(4)  and 
(c)(5)  of  this  section.  The  type  of 
remedial  measure  used  depends  m  part 
on  the  extent  to  which  the  Partidpant 
failed  to  obtain  and  the  effort  expended 
in  seeking  non-8(a)  business.  These 
remedial  actions  indude,  but  are  not 
limited  to: 

(0  Requiring  the  Program  Participant 
to  obtain  management  and  technical 
assistance  or  to  obtain  counseling  and/ 
or  attend  seminars  relating  to 
management  assistance,  business' 
development,  financing,  marketing,  or 
proposal  preparation. 

(ii)  Conditioning  the  award  of  future 
sole  source  8(a)  contracts  on  the 
Participant's  taking  affirmaUve  steps  to 
expand  the  dollar  volume  of  its 
competitive  business  activity,  such  as 
changes  in  marketing  of  financing 
strategies; 

(Ui)  Reducing  a  Partidpant's  approved 
level  of  8(a)  support; 

(iv)  Reducing,  or  elimtaating.  sole 
source  8(a)  contracts; 

[v]  Prc^am  termination  pursuant  to 
i  124.209— program  termination 
proceedings  will  be  commenced  where  a 
firm  makes  no  efforts  to  obtain  non-8(al 
revenues. 


determination  that  the  8(a)  concera  with 
which  it  intends  to  suboonfrad  is 
responsible  to  perfonn  the  requirement 
If  SBA  determines  that  the  concera 
lacks  the  capability,  competency, 
capadty.  credit,  integrity,  or  tenadty 
and  perseverance  to  perform  on  a 
specific  8(a)  subcontract  the 
subcontract  will  not  be  awarded  to  such 
concern.  A  Program  Partidpant  which 
has  not  submitted  required  finandal 
statemenu  to  SBA  will  be  deemed  not 
responsible  to  receive  8(a)  subcontracts. 
In  addition,  SBA  will  also  certify 
whether  an  8(8)  concera  U  eligible  under 
^^I^^Jf^'-Hea'ey  Public  Contracts  Act 
41  U.S.C.  35(a),  for  each  individual  8(a) 
subcontract 

fb)  SBA's  determination  not  to  award 
a  n>ogram  Partidpast  a  specific  8(a) 
subcontract  because  the  concera  lacks 
an  element  of  responsibility,  or  is 
ineligible  under  the  Walsh-Healey 
Pubhc  Contracts  Act  does  not  constitute 
a  denial  of  total  8(a)  program 
■  participation  for  the  purposes  of  section 
8(a)(g)  of  the  Small  Business  Ad. 
cJ?  ^  Partidpant  that  is  determined  by 
SBA  not  to  be  responsible  to  perform  a 
sole  source  or  competitive  8(a)  contract 
may  not  seek  the  issuance  of  a 
Certificate  of  Competency  pursuant  to 
8  125.5  of  this  tide. 

J124|814   Parfof  maiice  of  wertc  by  the  8(a) 


»124J13    CertMlcaaon  of  88A'a 
aompalaocy. 

(a)  SBA  will  certify  that  it  is 
competent  to  perform  the  requirement 
as  provided  l^  section  8(a)(1)(A)  of  the 
Small  Business  Act  based  on  its 


(a)  To  assure  the 'accomplishment  of 
the  purposes  of  the  8(a)  program,  each 
8(a)  subcontrador  must  perform  work 
equivalent  to  the  following  percentages: 

(1)  Services  (except  construction).  In 
the  case  of  an  8(a)  contrad  for 
professional  and/or  non-professional 
services  (except  constraction).  at  least 
50  percent  of  the  cost  of  contract 
performance  incurred  for  labor  must  be 
expended  for  employees  of  the  8(a) 
concern. 

(2)  Supplies  (other  than  procurement 
from  a  regular  dealer  in  such  supplies). 
In  the  case  of  an  8(a)  contract  for 
supplies,  an  8(a)  concern  that  seeks  to 
perfoim  the  requirement  as  a 
manufacturer  must  perform  woric  for  at 
least  50  pereent  of  the  cost  of 
manufacturing  the  supplies,  not 
including  the  cost  of  materials.  This 
requirement  does  not  apply  to  8(a) 
concerns  that  seek  to  perform  8(a) 
supply  contracts  as  regular  dealers  in 
such  supplies. 

(3)  General  construction.  In  the  case 
of  an  8(a)  general  constraction  contract 
uie  6(a)  concern  must  peiiForm  at  least  15 
percent  of  the  cost  of  Uie  conh>act  not 
including  die  cost  of  materials,  with  its 
own  employees. 
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(4)  Coa$UucUoa  bytpedaJ  ttod» 
-orKradora.  Ib  tha  cue  of  «a  8(a) 
iCTirtnir*  *''*  iMig<»l  tea^  cQMtnicaon 
1(64.,  ekctdcaL  phiwl*ig.  owchaakal). 
Ithe  8(al  coDcem  JDutt  parfons  at  kast  25 
Ipeicent  of  the  coat  <tf  tkt  contract,  not 
lindiuBng  the  coat  of  naateriala,  withita 
lownemployeea. 
]    (b)ThiBPra!gram  Participant  muat 

cot^  In  Iti  bid  or  propoaal  that  it  win 
I  perfonn  ^e  required  percentage  of  work 

with  its  own  employees.  Failure  of  the 
I  concern  to  provide  such  a  statement  will 

reardt  In  tiie  firm  being  considered 

ineligible  fior  award. 

(c)  For  porposes  of  determining 
wheAer  a  Program  Participant  wfl! 

I  perform  the  requlied  percentage  of  fte 
contract,  the  work  to  be  performed  by  a 
subaidiaryfiea)  of  Ae  Ptotidpent  or  a 
conccra(a)  odMfwiaa  afBBated  «Hdi  the 
Partldpaat  ia  not  ooanted  aa  being 
performed  bjr  the  Rvtldpant 

(d)  Ind^mite  quantity  contracts.  (1)  la 
oidar  to  •nanm  Aat  tke  required 
percentage  of  n  Iwiefiirite  qMntity  lla) 
awwd  ia  perfionKd  by  the  fVo^am 
Participant  at  any  point  in  time  the 
Program  ParticHMnt  must  have 
perfonaed  the  requted  percaotage  of 
tlw  total  vahie  of  the  contract  to  that 
date.  For  a  service  or  supply  contract, 
this  does  not  mean  that  the  Pro-am 
Participant  must  perform  SOX  of  eadi 
task  onler  with  its  own  force.  But, 
ratiier.  the  Participant  ia  required  to 
perform  50%  of  the  combined  total  of  all 
task  orders  to  data  The  Regional 
Admiaistrator  or  his/her  designee  may 
waive  this  requirement  where  a  large 
amount  of  subcontracting  is  assent^  in 
the  eaily  stages  of  performance  before 
the  work  to  be  done  by  the  Participant 
can  be  performed,  provided  that  there 
are  written  assurances  from  both  the 
Participant  and  the  procuring  agency 
that  the  contract  will  ultimately  comply 
wiA  the  requirements  of  tiiis  section. 


SO  percent  of  ike  gnaraiteed  L 
amotmt.  the  PBrtfdput  may  sdKontract 
no  more  than  50  percett  of  the 
guaranteed  amoont  Once  the 
guaranteed  mkiiamm  amount  ia  met,  tiie 
general  rule  for  indefinite  cjuantity 
contracts  set  forth  in  paragra^  (dKl)  of 
this  section  applies. 

Example.  Wken  a  contract  gaarantees  a 
nriainum  of  tUOOOO  ia  pnfemkmri  iervicM 
and  the  first  taalc  order  is  for  100000  ia  nch 
•ervices,  it  would  be  acceptalite  for  the 
Pro^sB  Participaat  to  paifonn  leaa  than 
SSaOOO  (La.,  SO  parceot  of  SeOOOCQ- 1^ 
Program  Participant  could  be  pendtted  to 
perfonn  only  $10,000  of  tiat  fiTSt  task  order. 
In  such  a  case,  the  enCra  remainder  of  tlie 
guaranteed  mfaiininni  (S4D,000),  however, 
would  haw  to  be  peifciased  by  the  ftngram 
Participant  so  Aat  Ae  Participant  woakl 
have  ultimrtely  petfotawd  $50,000  (U..  50% 
of  the  $100,000  gaarantead  minimoin). 
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market  price  and  any  aivforliBe  data 
may  not  be  diadeaed  to  any  potanSal 
contractor  or  atdmntractor,  other  ten 

SBA.  __t_ 

(c)  Tlie  concern  selected  to  perform 
the  S(a}  contract  may  reqaest  SBA  to 
protest  the  procoring  agency's  estimate 
of  corrent  fair  maiket  price  to  tiie 
Secretary  of  the  Departatent  or  head  of 
the  agency  in  acconJance  with 
\  124.320(b). 


^._.  If  a  Program  Participant 

performed  00  percent  of  a  $10a00O  taalc  order 
on  an  hwieflnite  qaantity  terrioe  contract 
with  Ha  awB  work  feroe.  it  woald  only  have 
to  perfonn  10  percaat  of  a  aaoood  tarit  arder 
for  $1004)00  becaaae  the  concern  weald  sdB 
liave  performed  50  pevceat  «f  the  caabined 
total  valae  of  the  cootcact  to  date  ($100,000 
autof$200J)00). 

(2)  Where  there  ia  a  guaranteed 
ipitiimiim  condition  in  an  indefinite 
quantity  8(a]  award,  the  required 
performance  of  work  peioenta§e  need 
not  be  met  on  the  first  teak  order,  in 
snch  a  case,  however,  the  percentage  af 
work  to  be  aubcontracted  to  other 
concena  by  the  ProsFua  Ptftidpant  on 
tiM  fiiat  taak  order  may  not  exceed  SO 
percant  of  Um  total  funrantead  miniwiB 
dollar  vahie  to  be  providad  fay  the 
contract  If  the  first  task  order  axoeada 


(a)  A  "fair  market  price"  for  an  8(a) 
contract  shall  be  detormined  by  the 
agency  offering  die  procurement 
requirement  to  SBA  in  accordance  with 
paragraphs  (aKl)  and  (a)(2)  of  tiiis 
section. 

(1)  The  esthnate  of  a  current  fair 
market  price  for  a  new  procurement 
requirement  or  a  recjrirement  tiiat  does 
not  have  a  satiefactoiy  procurement 
history,  shall  be  derived  from  a  price  or 
cost  analysis.  Such  analysis  may  take 
into  account  prevailing  market 
conditions,  connnerdal  prices  for  similar 
products  or  services,  or  data  obtained 
from  any  other  agency.  Such  analysis 
must  also  consider  any  cost  or  pricing 
data  that  is  timely  sabmitted  by  the 
SBA. 

(2)  The  esthnate  of  a  current  fair 
market  price  for  a  procurement 
requirement  tiiat  has  a  satisfactory 
procurement  history  shall  be  baaed  on 
recent  award  prices  adjusted  to  insure 
comparability.  Such  adjustments  shall 
take  into  account  differences  in 
quantities,  performance,  times,  plans, 
specifications,  tranqiortation  costs, 
packaging  and  packing  costs,  labor  and 
material  costs,  overhead  costs,  and  any 
other  additional  costs  whidi  may  be 
deemed  appropriate. 

(b)  Upon  the  reqtiest  of  SBA.  an 
agency  offering  a  procurement 
requirement  for  potential  award  titrou^ 
the  8(a)  program  shall  submit  to  SBA  a 
written  statement  detailing  the  method 
used  by  the  agency  to  estimate  the 
current  fair  market  price  for  such 
contract.  Such  atalanent  ahd  be 
submitted  within  10  working  days.  The  , 
procuring  agency  Maat  identify  the 
information,  atndien.  analyaee.  and  odier 
date  it  Med  in  mahint  ite  eetinate.  Ihs 
procuring  agency'a  eatimate  of  iak 


9124,316 

(a)  SBA  may  delegate,  by  the  nse  of 
special  clauses  in  the  prime  contract 
and  aaboontract  certain  tesponsibiHties 
for  administering  an  8(a)  anbcontract  to 
the  procmtRg  agency. 

(b)  SBA  may  delegate  to  tiie  procuring 
agency  all  subcontract  administration 
functions  except  the  foDowing:  the 
approval  of  novation  agreements  (48 
CFR  42.302(aK25)):  and  pertaintag 
advance  payments  approved  by  SBA. 


{124:317 
8(a) 


(a)  SiAject  to  fte  provisions  of 
paragraph  (b)  of  this  section,  a  contract 
(including  options)  awarded  pursuant  to 
section  8(a)  of  die  SmaQ  Bostaess  Act  on 
or  after  October  1, 1889  ihaB  be 
performed  by  the  concern  Aat  initiaDy 
received  sudi  contract  V  the  owner  or 
owners  upon  whom  eliglUlity  was 
based  relinquishes  ownarship  or  control 
of  such  concern,  or  enters  into  any 
agreement  to  relinquish  auch  ownership 
or  control,  such  contract  or  option  shall 
be  terminated  for  the  convenience  of  flie 
Government  In  such  a  case,  repurchase 
costs  or  other  damages  cannot  be 
assessed  against  die  concern  due  solely 
to  the  proviMona  of  fliis  paragraph.  This 
provision  applies  whether  the  concern 
that  initially  received  8|a]  certification 
remains  a  separate  legd  entity  after  a 
transfer  of  ownership  or  whethM  die 
concern  mergea  into  or  Is  acquired  by 
another  business  concern. 

(b)  The  Administrator  may,  aa  a 
matter  of  discretion  and  OB  a 
nondelegable  basis,  waive  the 
requiremente  of  paragraph  (a)  of  this 
section  if  requested  to  do  so  by  the 
original  8(a]  awardee  il  any  of  the 
following  oonditioaa  eidat: 

(l)Whenitianecesanryiordie 
owiMBcfa)  of  the  ooncea  to  anirsnder 
partial  oonlrol  of  anch  concern  ona 
temp^aiy  baaia  in  order  to  obtato 
equity  financing:         I 

(2)  The  head  of  the  pncoring  agency 
for  which  the  contract  is  being 
perfbMBd  certifiea  thm  taratefim  of 
the  contract  — uid  i         "" 
atteinmerttofthai 
objediveat 
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(3)  Ownership  and  conbt)!  of  die 
concern  that  is  performing  tiie  contract 
will  pass  to  another  Program 
Participant  but  only  if  tfie  acquWng  firm 
would  otiierwise  be  eligible  to  receive 
tile  award  directiy  as  an  8(a)  contract 

(4)  The  individuals  upon  whom 
eligibihty  was  based  are  no  longer  able 
to  exercise  control  of  the  concern  due  to 
incapacity  of  deatii;  and 

(5)  When,  in  order  to  raiae  equity 
capital,  it  is  necessary  for  the 
disadvanteged  owner(s)  of  tiie  concern 
to  relinquish  ownership  of  a  majority  of 
tiie  voting  stock  of  such  concern,  bat 
only  if— 

(i)  Such  concern  haa  exited  the  8(a) 
program; 

(ii)  The  disadvantaged  owner(s)  will 
maintain  ownership  of  die  largest  stogie 
outetanding  block  of  voting  stock 
(including  stock  held  by  affiliated 
parties);  and 

(lii)  The  disadvantaged  owner(s)  will 
maintain  control  of  the  daily  business 
operations  of  the  concern. 

(c)  Requests  pursuant  to  paragraph  (b) 
of  this  section  must  be  made  prior  to  the 
relinquishment  of  ownership  and  control 
except  to  the  case  of  deatii  or 
tocapadty.  A  request  for  a  waiver  under 
paragraph  (bK4)  of  tiiis  section  must  be 
made  as  soon  as  possible  after  tiie 
tocapacity  or  death  occurs. 

(d)  A  procuring  agency  may  request  a 
waiver  of  Uie  requiremente  of  paragraph 
(a)  of  tiiis  section  if  tiie  head  of  tiie 
procuring  agency  certifies  tiiat 
termmation  of  tiie  contract  would 
severely  impair  attatoment  of  tiie 
agency's  program  objectives  or 
missions. 

(e)  A  concern  performing  an  8(a) 
contract  moat  notify  die  SBA  to  writing 
immediatefy  upon  entering  into  an 
agreement  or  agreement  to  prtodpte 
(eitiier  oral  or  written)  to  transfer  all  or 
part  of  ite  stock  or  other  ownership 
interest  or  aasete  to  any  other  party. 
Such  an  agreement  could  include  an  oral 
agreement  to  enter  toto  a  tranaaction  to 
b-ansfer  totereate  m  the  future. 

(f)  Denial  of  a  waiver  request  may  be 
appealed  to  SBA's  Office  oi  Hearix^ 
and  Appeals  to  accordance  with 

S  124.210  and  part  134  of  tiie  tttie. 

(g)  For  the  purposes  of  determintog 
ownership  and  control  of  a  concern 
under  theae  regulattons.  any  potential 
ownership  totereate  (such  aa  options  or 
warranto)  held  by  toveatment  compantes 
licensed  under  the  Small  Business 
tovestinent  Act  of  1858  shall  not  be 
treated  as  ownership  totereste  untfl 
exercised. 

(h)  An  8(a)  concern  may  not  transfer 
the  performance  of  an  8(a)  contract  to 
another  concern,  abaent  a  waiver  or 
audiorized  by  tiiia  section.  Sudi  a 


transfer  may  be  grounds  for  termmatioD 
of  tiie  concern  from  tiie  8(a)  program. 

S  124.318   Exarcteeofoptionaand 
HMdMeattona. 

(a)  Unpriced  Cations.  The  exercise  of 
an  unpriced  option  is  considered  to  be  a 
new  contracting  actton.  As  sudi,  if  a 
concern  has  exited  the  8(a]  program  or 
ia  no  longer  small  under  die  size 
stendard  corre^xniding  to  the  SIC  code 
for  tiie  requirement  negotiations  to  price 
the  option  cannot  be  entered  toto  and 
the  optton  cannot  be  exercised.  K, 
however,  the  concern  is  still  a  Program 
Participant  and  is  still  a  small  business 
under  tiie  size  stendard  corresponding 
to  the  SIC  code  for  tiie  requirement 
negotiations  to  price  the  option  may  be 
entered  toto  provided  the  estimated  fair 
market  price  falls  below  tiie  ai^caUe 
threshold  amount  aet  forth  to  1 124.311 
and,  if  a  fair  and  reasonable  price  is 
negotiated,  and  it  ia  otiierwise 
constetent  with  program  requiremente, 
the  option  may  be  exerdaed.  If  the 
estimated  fair  market  price  exceeda  the 
applicable  threshold  amount  set  forth  to 
S  124.311,  the  requirement  must  be 
competed  among  eligible  8(a)  concema. 
Because  tins  equatea  to  a  new 
contracting  action,  SBA's  concurrence  to 
the  exercise  of  each  options  is  required. 

(b)  Priced  OptJom.  A  priced  option  to 
an  8(a)  oooto>act  award  may  be 
exercised  whether  the  concern  that 
received  the  award  has  existed  the  8(a) 
program  and  whether  the  concern  is  no 
longer  small  under  the  size  atandard 
corresponding  to  tiia  SIC  Code  for  tiie 
requirement  if  to  do  so  is  to  tiie  best 
intereste  of  the  Government  considering 
tiie  purposes  of  tiie  8(a]  prcMram. 

(c)  Modifications Beyondthe Scape.  A 
modification  beyond  the  scope  of  the 
initial  8(a)  conduct  award  is  considered 
to  be  a  new  contracting  action.  As  such, 
if  a  concern  has  exited  the  8(a)  program 
or  is  no  longer  small  under  the  size 
standard  correspcmding  to  the  SIC  Coda 
for  the  requirement  the  modification 
cannot  be  exercised.  If,  however,  tiie 
concern  is  stiD  a  Program  Partidpant 
and  is  still  a  small  bustoess  under  the 
size  standard  corresponding  to  the  SIC 
Code  for  the  requirement  the 
modification  may  be  made  provided  tiie 
estimated  fair  maricet  price  i^lls  below 
the  applicable  thre^old  amount  set 
forth  to  §  124.311  and  other  program 
requiremente  are  met  since  the 
autiiority  existe  to  enter  mto  a  new  8(a) 
contrad  to  fulfill  tiie  requirement  If  the 
estimated  fair  market  price  exceeds  the 
applicable  threshold  amount  set  forth  to 
S  124.311,  the  requirement  must  be 
competed  among  eligible  8(a)  coacenu. 
Because  tills  equates  to  a  new 
contracting  action,  SBA's  concurrence  to 


the  exercise  of  such  modificattons  te 
required. 

(d)  ModificationM  Within  the  Scope.  A 
modification  withto  the  acope  of  the 
initial  8(a)  contrad  award  may  be 
exerdaed  whetiier  tiie  concern  that 
received  the  award  has  exited  the  8(a) 
program  and  whetiier  the  concern  te  no 
longer  small  under  the  aize  atandanl 

coire^Moding  to  tiie  SIC  Code  for  die 
requirement 

fl24J1t  Comraettefmnattan. 

(a)  Tennination  for  default  A 
dedsion  to  terminate  a  specific  8(a) 
contrad  for  default  is  made  by  the 
procuring  agency  contracting  officer  to 
cooperation  witii  SBA.  The  contracting 
officer  will  advise  SBA  to  writtog  to 
advance  of  his/her  totent  to  terminate 
the  8(a)  contract  for  default  SBA  may 
provide  to  tiie  8(a]  concern  any  program 
benefite  reaaonably  available  to  order  to 
assist  to  preventing  tennination  for 
default  of  tiie  contract  SBA  will  advise 
the  contracting  officer  of  thte  efibrt  It 
despite  the  efforte  of  tiie  SBA,  the 
procuring  agency  contracting  officer 
believea  grounds  for  termination 
continue  to  exist  he/she  may  termtoate 
tiie  8(a)  contivd  for  default  after 
consulting  with  SBA.  Such  tenninatioaa 
shall  be  processed  to  accordance  witii 
the  FAR.  48  CFR.  SBA  will  have  no 
liability  for  termination  coste  or 
reprocurement  costs. 

(b)  Termination  for  convenience.  (1) 
to  cooperation  with  SBA,  tiw  procoring 
agency  contracting  officer  may 
terminate  an  8(a)  conta«ct  for 
convenience  any  time  it  is  determtoed  to 
be  to  the  best  toterest  of  the  government 
to  do  so. 

(2)  Pursuant  to  i  124.317,  a  contavct 
shall  be  terminated  for  convenience  if 
the  owner  or  owners  upon  whom 
eligibUity  was  based  reltoquisb 
ownership  or  control  of  such  concern,  or 
enter  mto  any  agreement  to  relinquteh 
such  ownership  or  contnd.  unless  a 
waiver  is  granted  pursuant  to  S  124.317. 
Such  terminationa  ahall  be  processed  to 
accordance  witii  tiie  FAR,  48  CFR. 


9124^20 

(a)  Contract  disputes  generally.  (1) 
Except  as  provided  to  paragraphs  (a)(2) 
and  (a)(3)  of  this  sectton.  for  purposes  of 
the  Disputes  Clause  of  a  spedfic  8(a) 
contrad,  the  contracting  officer  is  that 
of  tiie  procuring  agency.  A  dispute 
arising  between  an  8(a)  subcontractor 
and  the  procuring  agency  contracting 
officer  will  be  decided  imilateralfy  by 
the  procuring  agency  contracting  officer. 

(2)  For  diaputea  arising  out  of  advance 
paymento  or  bualnesa  devetopment 
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•xpenie  fund*,  the  contractiiig  officer  is 
thatofSBA. 

(3)  For  ditputei  arising  out  of 
construction  contracts  where  SBA  has 
waived  bonding  pursuant  to  1 124.305. 
the  appropriate  contracting  officer 
depends  upon  the  dispute.  Where  the 
dispute  arises  out  of  the  disbursement  of 
funds  from  the  special  bank  account 
established  to  protect  persons  furnishing 
materials  or  labor  to  the  8(a]  concern, 
the  fflA  contracting  officer  shall  decide 
the  dispute.  In  aU  other  disputes, 
including  disputes  arising  out  of  the 
performance  of  the  contract,  the 
procuring  agency  contracting  officer 
shall  decide  the  dispute. 

(4)  Decisions  by  contracting  officers 
(either  of  SBA  or  a  procuring  agency) 
may  be  appealed  as  provided  by  the 
Contract  Disputes  Act  of  1978. 

(b)  SBA  appeals  of  nonselecUon  or 
terms  and  conditions.  (1)  The 
Administrator  of  SBA  may  appeal  the 
following  matters  to  the  head  of  the 
procuring  agency: 

(i)  The  decision  not  to  make  a 
particular  procurement  requirement 
available  for  award  under  the  B(a) 
program;  or 

(ii)  The  terms  and  conditions  of  a 
particular  contract  to  be  awarded  under 
the  B(a)  program,  including  selection  of 
an  appropriate  SIC  code. 

(2)  The  SBA  must  notify  the 
contracting  officer  of  the 
Administrator's  intent  to  appeal  an 
adverse  determination  within  5  working 
days  of  the  SBA's  receipt  of  such 
determination.  The  SBA  Administrator 
must  file  a  written  request  to  reconsider 
the  adverse  decision  with  the  head  of 
the  procuring  agency  (appeal]  within  15 
worldng  days  of  the  SBA's  notification 
of  intent  to  appeal. 

(3)  Upon  receipt  of  the  notice  of  intent 
to  appeal,  the  procuring  agency  shall 
suspend  further  action  regarding  the 
procxuement  until  the  head  of  the 
procuring  agency  issues  a  written 
decision  on  the  appeal  unless  the  head 
of  the  procuring  agency  makes  a  written 
determination  that  urgent  and 
compelling  circumstances  which 
significantiy  affect  interests  of  the 
United  States  will  not  permit  waiting  for 
a  reconsideration  of  the  adverse 
decision. 

(4)  If  the  Administrator's  appeal  is 
denied,  the  procuring  agency  head  shall 
so  notify  the  SBA  specifying  the 
reasons  for  the  denial  This  information 
shall  be  made  a  part  of  the  contract  file 
for  the  requirement 

(c)  An  8(a)  Participant  selected  by  the 
SBA  to  perform  or  negotiate  an  8(a) 
contract  may  request  the  SBA  to  protest 
the  procuring  agency's  estimate  of  the 


fair  market  price  foe  such  contract 
pursuant  to  paragraph  (b)  of  this  section. 


f  124121    Joint  verrtura  egraemants. 

(a)  Prerequisites  for  joint  venture 
agreement  U  approved  by  the  AA/ 
MCB&COD  or  his/her  designee,  an  8(a] 
concern  may  enter  Into  a  joint  venture 
agreement  as  defined  in  9  124.1(X).  with 
another  small  business  concern, 
whether  or  not  an  a(a)  participant  for 
the  purpose  of  performing  a  specific  8(a) 
contract  A  joint  venture  agreement  is 
permissible  only  when  the  8(a)  concern 
lacks  the  necessary  capacity  to  perform 
the  contract  on  its  own.  and  when  the 
agreement  is  fair  and  equitable  and  will 
be  of  substantial  benefit  to  the  8(a) 
concern. 

(b)  Size  limitations.  Except  for  certain 
Program  Participants  owned  and 
controlled  by  Indian  tribes,  an  8(a) 
concern  entering  into  a  joint  venture 
agreement  with  another  concern  is 
considered  to  be  affiliated  for  size 
purposes  witii  the  other  concern  with 
respect  to  performance  of  the  8(a) 
subcontract  As  such,  the  annual 
receipts  or  employees  of  the  other 
concern  are  included  in  determining  the 
size  of  the  selected  8(a)  concern.  The 
combined  annual  receipts  or  employees 
of  the  concerns  entering  into  the  joint 
venture  must  meet  the  size  standard  for 
the  SIC  code  industry  designated  for  tiie 
contract  See  paragraph  (h)  of  this 
section  for  joint  ventures  controlled  by 
tribally-owned  concerns. 

(c)  Contents  of  Joint  venture 
agreements.  The  following  provisions 
shall  be  included  in  all  joint  venture 
agreements: 

(1)  A  provision  setting  forth  the 
purpose  of  the  joint  venture. 

(2)  A  provision  designating  the  parties 
to  the  joint  venture  as  co-managers. 

(3)  A  provision  stating  that  not  less 
than  51  percent  of  the  net  profits  earned 
by  the  joint  ventare  shall  be  distributed 
to  the  8(a)  concern. 

(4)  A  provision  providing  for  the 
establishment  and  administration  of  a 
special  bank  acoount  in  the  name  of  the 
joint  venture.  TWs  account  shall  require 
the  signature  of  all  participants  to  the 
joint  venture  or  designees  for 
witiidrawal  purposes.  All  payments  due 
the  joint  venture  for  performance  on  an 
8(a)  subcontract  shall  be  deposited  in 
the  special  account  from  which  all 
expenses  incurred  under  the  subcontract 
shall  be  paid. 

(5)  An  itemizod  description  of  all 
major  equipment  facilities,  and  other 
resources  to  be  furnished  by  each 
participant  to  the  joint  venture,  with  a 
detailed  schedide  of  cost  or  value  of 
each. 


(8)  A  provision  spedi^ring  the 
responsibilities  of  the  parties  with 
regard  to  contract  performance,  source 
of  labor  and  negotiatioa  of  the  8(a) 
contract  and  any  subcontracts  to  the 
joint  venture. 

(d)  Other  requirements.  Joint  venture 
agreements  are  subject  to  the  following 
additional  requirements: 

(1)  The  joint  venture  agreement  must 
be  approved  in  advanoe  of  contract 
award  by  AA/MSBftCOD  or  his/her 
designee. 

(2)  An  employee  of  the  8(a)  concern 
must  be  the  designated  project  manager 
responsible  for  contract  performance. 

(3)  Accounting  and  other 
administrative  records  relating  to  the 
joint  venture  shall  be  kept  in  the  office 
of  the  8(a)  concern,  unless  approval  to 
keep  them  elsewhere  is  granted  by  the 
Regional  Administrator  or  his/her 
designee  upon  written  request  Upon 
completion  of  the  contract  performed  by 
the  joint  venture,  the  final  original 
records  shall  be  retained  by  the  8(a) 
concern. 

(4)  Quarterly  finandal  statements 
showing  cumulative  contract  receipts 
and  expenditures  (induding  salaries  of 
the  joint  venture's  prindpals)  shall  be 
submitted  to  SBA  not  later  than  45  days 
after  each  operating  quarter  of  the  joint 
venture. 

(5)  A  project-end  profit  and  loss 
statement  shall  be  submitted  no  later 
than  90  days  after  completion  of  the 
contract  induding  a  statement  of  final 
profit  distribution. 

(e)  Obligation  of  ptrformance.  All 
parties  to  the  joint  venture  must  sign 
such  documents  as  are  necessary  to 
obligate  themselves  to  ensure 
performance  of  the  a(a)  contract 

(f)  Performance  of  work  by  8(a) 
concern(8).  The  8(a)  partner(s)  to  an 
eligible  joint  ventura.  and  not  the 
aggregate  of  all  parttes  to  the  joint 
venture,  must  perform  the  applicable 
percentages  of  work  required  by 
S  124.314. 

(g)  Inspection  of  records.  The  SBA 
shall  have  Uie  right  to  inspect  the 
records  of  the  joint  tenture  without 
notice  at  any  time  deemed  necessary. 

(h)  Joint  ventures  with  concerns 
owned  by  Indian  tribes-W  Exemption 
from  size  limitationB.  The  aixB 
limitations  set  forth  in  paragraph  Co)  of 
this  section  will  not  be  applied  to  Joiiit 
ventures  entered  into  by  an  a(»)  coo     a 
owned  and  controlled  by  aa 
economically  disadvantaged  Indian 
tribe,  as  defined  in  i  124.10a  if  the 
concern: 

(i)  Owns  and  controls  51  percent  or 
more  of  die  Joint  vanture; 


(iOislocatsdoBtiwNaervatkaiorar 
land  owned  by  tlMMbe:         '"■"•°' 

|Ui)  Petfcnns  moat  of  ttt  acttvitlaa  OB 

sudi  reservation  orlribaUy  owiad  land; 
and 

(iv)  Employs  members  of  sock  tribo 
for  at  least  SO  percent  of  ita  total 
workforce. 

[2]  Identification  of  isqairements. 

with  ttbyUy  owned  conoeme  muet  bo 
identified  by  SBA  and/or  die  tribally 

owned  ooocem.  Large  buslneso  coocems 
may  not  be  involved  in  identi^lng  swh 
requirements. 

(3)  Limitations.  A  tribally  owned  8(a] 
concern  as  a  party  to  a  Joint  v«itai« 
may  receive  the  exemption  set  forth  in 

paragraph  (h)  of  this  section  on  no  mora 
tiian  two  contracts. 

(4)  Sujuel  lUa  paragraph  shall  cease 
to  be  afiective  after  September  aa  190L 
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(■JCeiwa/.  (1)  Advance  payments 
are  diabmetseats  of  ca^  made  by  SBA 
to  an  8(a)  concAin  prior  to  the 
2"?**'l^°'  P'irfbrmance  of  a  spedJBc 
8{a)  subcontract  and  are  based  on 
antic^ted  petfoi'mance  on  the  part  of 
">e8(aj  concern  under  a  psrticnlar  8(a) 
sntxxmtract  Adrancs  payments  are 
made  for  die  purpose  of  assisting  the 
8(a)  concern  to  meet  finandal 
requireiuents  pertinent  to  the 
performance  of  an  8(a)  subcontract 
Advanoe  payments  wJU  be  considered 
only  after  all  odier  forms  of  finandng 

nave  been  considered  by  SBA  and  are 
"^**'  to  be  eitiier  unavailable  or 
unacceptable  to  support  peifbmance  of 
the  a(a)  subcontract 

(2)  Advanoe  payments  may  be 
audMrized  only  for  concerns  whkh  are 

currwit  Program  Participants  at  die  time 
of  me  approval  of  die  advance  payment 
A  firm  which  has  graduated  from  or 
crtherwise  exited  &e  8(a)  program  prior 
to  approval  is  ineligible  for  advance 
payments.  Where  die  concern  will 
graduate  from  die  8(a)  program  during 
Uie  initial  perfonnance  period  (base 
year),  advanoe  payments  may  be 
autiiorized  only  for  diat  year,  and  may 
cot  be  auth(»1zed  for  option  years. 

(3)  The  gross  amount  of  advance 
payments  will  be  detemdned  by  SBA  at 
the  time  die  request  for  soch  paymenta 
is  approved.  The  gross  amount  of 
advance  paymmts  must  be  determined 
by  SBA  prior  to  oorameanement  of 
performance  of  die  contract  In  no  event 
shall  die  total  amount  of  advance 
payments  disbvaed  Mid  not  repaid 
exoeed  80  peroent  of  dw  ontrtandiiM 
unpaid  proceeda  of  die  8(a)  suboootract 
to  which  die  advance  paymenta  relata. 
The  vahw  of  oneKevdaed  oirtians  U  not 
considend  in  daleiminii^  dM 


outstanding  mqiaid  prooeeds  of  te  «(«1 
subcontract  In  die  case  of  rwitdremmits 
and  Indefinite  qoantfty  type  contrw:ts. 
advanoe  payments  will  be  aoAorised 
only  wlwn  a  gnamtaed  miaimimi  vahia 

U  estabHslMd  in  die  8(a)  snbcontract 
and  Uie  amount  of  advuice  payments 
approved  shaH  not  exceed  90  pereent  (rf 
that  guaranteed  minimmn.  SBA  mast 
approve  in  wrttiag  any  subeequent 

change  in  die  gross  amount  of  advance 
payments. 

(4)  All  advance  payments,  wfaedier 
disbursed  by  letter  of  credit  or 
odierwiae.  and  aH  8(a)  subconUaU 
prooeeds  sbaU  be  deposited  into  a 
Special  Bank  Account  estaUi^ed 

unausively  for  diat  purpoae  pursuant  to 
"•Advance  Payment  clause  of  die  8(a) 
swicontrect  Under  no  drcamatances 
may  advance  payment  funds  be 
deposited  in  ctrtiflcatas  of  depoeit  or 
other  securities.  The  prooiring  agency 
shall  pay  an  8(a)  subcontract  proceeds 
direcdy  faito  die  Spedal  Bank  Aoooont 
until  notified  by  SBA  in  writing  diat  die 
advance  payments  have  been  frdly 
liquidated.  SBA  will  not  audiorize  any 
wididrawals  frtmi  the  Special  Bank 
Account  diat  are  inconsistent  widi  die 
msbursement  sdiedule  established  by 
the  8(a)  snbcontract  under  which  die 
advanoe  payments  were  made. 

(5)  Advanoe  paymenta  shall  be 
liquidated  from  proceeds  derived  fixim 
Uie  performance  of  die  spe(^  8(a) 
subcontract  to  which  diey  pertain  or 
from  oUier  revenues  of  the  business 
(except  other  advance  payments).  8(a) 
subcontract  proceeds  shaU  be  applied 
nnt  to  liquidate  outstanding  advance 
payments.  Repayment  must  occur 
according  to  die  Uquidation  sdiedule 
estabUshed  by  die  8(a)  soboontrad 
under  wdiicfa  die  advance  payments 
were  made. 

(6)  The  spedal  bank  account  may  not 
be  used  as  a  revolving  line  of  credit  The 
cumulative  total  amoimt  of  advance 
payments  disbursed  may  not  exceed  die 
amount  audiorized  by  the  Regional 
Administrator  or  his/her  designee. 

(b)  Requirements  and  conditions.  (IJ 
Advance  payments  may  be  approved  for 
an  8(a)  concern  only  when  all  of  die 
following  conditions  are  found  by  SBA 
to  exist 

(i)  An  8(a)  concern  does  not  have 
adequate  working  capital  to  peitom  a 
ipedSe  8(a)  subcontract 

(ii)  Adequate  and  timely  private 
fioancing  is  not  available  on  reasonable 
terms  to  provide  necessary  capital 

(jyij^^ayass  payments  baaed  on  costs 
at  ontomary  rates  will  not  satisfy  die 
wortang  capital  requirements  of  Ae  a(a| 
ooooBm  to  perform  Ijbe  8(a)  saboantract 

(>v)  Whan  applicable,  loan  goaiwrtees 
f or  defsBse  prodnctian  ase  not  ondiaUa. 


W     _-_ ,^ 

with  unMoal  lenis  win  not  satisfy  the 
woridng  capital  requiremeoto  of  the  ifa) 
ooBosn  to  perform  dw  i(a)  sobooalmet 

(vi)  The  Ka)  ooncem  has  oslabUslMl 
or  agrees  to  establish  end  maintain 
financial  rseords  and  controls  wUch 
will  provide  for  complete  accountaUMy 
and  required  reportii^  of  advanoe 
payment  funds.  Theee  records  most  be 

made  available  upon  request  for  Nvlaw 
and  copyhig  by  SBA  and  odisr 
appropriate  Federal  officials. 

(vU)  The  8(a)  concern  has  no 
unliquidated  advance  paymente 
outstandfaig  on  anodier  8(a)  auboontrael 
w^ch  is  completed,  tenninated  or  to 
default  unless  such  unUqutdated 
advanoe  paymente  are  doe  only  to  the 
oontracdng  agency's  delay  to  maUw 
final  payment  to  die  8(a)  concern  after  it 
has  successfully  completed  die  8(a) 
subcontnttt 

(2)  Advance  paymente  shad  not  be 
made  to  an  8(a)  ooncen  to  any  caoe  to 
which  die  concern  has  assigned  ite  right 
to  receive  any  payment  under  die 
specific  8(a)  subcontrad  to  any  person 
or  entity. 

(3)  SBA  shaU  not  charge  teteiest  on 
advance  paymente  disbwaed  pursuant 
to  dieee  regulatims,  except  upon  an 
event  of  default  aa  defined  to  die 
subcontract  When  chai^g^  toterest 
shall  be  assessed  at  soch  rate  as 
esteblished  by  die  Secretary  of  dw 
Treasury  pursuant  to  Public  Law  9e-4L 

(4)  Under  no  circumstances  may  a 
liquidation  schedule  be  waived. 
However,  the  cognizant  Re^onal 
Admintetrator  or  ARA/MSBftCOD  may 
audiorize  a  modified  Uquidation 
schedule  in  appn^riate  casea.  Sudi 
modified  schedule  becomes  effective 
wdien  contained  to  an  approprtete 
modification  to  die  subcontract 

(c)  Application  and  approval 
procedars.  The  foUowing  procedures 
an>iy  to  die  approval  of  advance 
payments: 

(1)  The  8(a)  concern  must  submit  a 
written  request  for  advance  paymente  to 
die  cognizant  SBA  Regional 
Administrator  or  his/her  designee.  Such 
request  must  Indude  such  detailed 
documentetioo  as  SBA  may  spedfy  to 
support  8(a)  concera's  need  tor  such 
funds  and  proof  that  working  capital 
finandng  cannot  be  found  bom 
financing  tostitotions  at  reasonable 
terms. 

(2)  Thm  8(a)  concern  must  identify  a 

cpounerdal  bank  which  te  a  member  of 
the  Federal  Reaerre  System  to  which  it 

wU  eetabUah  a  SfMdal  Book  Accoant 
for  die  deposit  of  advanoe  paymente  and 
all  p^mente  awde  to  it  by  the  proemiiH 
agency  for  ite  perfonnaaoa  of  dM  i(a) 
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subcontnct  This  i pedal  aecoont  shall 
be  a  non-Interest  bearing  demand 
deposit  account 

(3)  The  8(a)  concern  must,  as  required 
by  IRS  regulations,  select  a  Federal 
Depository  into  which  the  Federal 
withhol(Ung  and  PICA  payment  will  be 
made. 

(4)  Upon  review  of  all  of  the 
drcumstances,  the  Regional 
Administrator  or  the  ARA/MSB&COD 
shall  decide  whether  to  approve  or  deny 
a  request  for  advance  payments,  and,  if 
approval  is  granted,  shall  designate  the 
amount  thereof  and  the  terms  and 
conditions  upon  which  such  advance 
payments  may  be  made. 

(d)  Poet-approval  procedures.  The 
Contracting  Officer  shall  be  responsible 
for  assuring  that  advance  payments  are 
implemented  consistent  with  the 
Finding.  Determination  and 
Authorization  for  Advance  Payments 
issued  by  the  Regional  Administrator  or 
his/her  designee.  Before  any  advance 
payments  are  disbursed,  the  following 
actions  must  occur 

(1)  The  8(a]  concern  must  execute  a 
note  evidencing  the  full  amount  of  the 
advance  payments  and  any  other 
documents  needed  to  create  and  perfect 
such  other  sources  of  security  as  SBA 
shall  require,  including,  but  not  limited 
to  the  following: 

(i)  Real  estate,  deeds  of  trust  and 
mortgages; 

(ii)  Security  agreements  and  financing 
statements;  and 
(iii)  Personal  guarantees. 
(2)(i)  The  8(a)  concern  and  SBA  shall 
execute  a  modification  to  the  8(a) 
subcontract  adding  an  Advance 
Payment  dause  prior  to  the 
disbursement  of  any  advance  payments. 
The  clause  shall  state  the  amount  of  the 
advance  payments,  a  liquidation 
schedule  and  all  other  terms  and 
conditions  to  govern  the  advance 
payments,  consistent  with  the  Finding, 
Determination  and  Authorization  for 
Advance  Payments  issued  by  the 
Regional  Administrator  or  ARA/ 
MSB&COD. 

(ii)  The  Contracting  Officer,  when 
other  contract  terms  reducing  the 
quantity,  price  or  term  of  performance  of 
the  8(a)  prime  and  subcontract  are 
modified  by  the  procuring  agency,  shall 
initiate  action  to  modify  the  Advance 
Payment  clause  and,  if  appropriate,  the 
letter  of  credit  as  necessary,  induding 
but  not  Umited  to  reduction  of  the  total 
amount  of  advance  paj^ments  authorized 
or  the  amount  of  the  letter  of  credit  and/ 
or  restnicturkig  the  liquidation  schedule, 
to  ensure  that  at  no  time  during  the 
perfonnanoe  of  the  8(a)  subcovtract 
does  die  unliquidated  advance 


payments  exceed  90  percent  of  the 
unpaid  value  of  tiie  1(8)  subconti-act 
(3)  The  8(a)  concern.  SBA  and  tiie 
bank  in  which  the  Spedal  Bank  Account 
has  been  establishett  will  enter  into  a 
Spedal  Bank  Account  Agreement  prior 
to  disbursement  of  any  funds.  The 
agreement  shall  specify  Uie  respective 
rights  and  responsibilities  of  tiie  parties. 
The  Agreement  shaD  grant  to  SBA  the 
unilateral  ri^t  to  withdraw  any  funds  in 
the  Special  Bank  Account  to  the  extent 
necessary  to  liquidate  any  unliquidated 
advance  payments. 

(i)  The  cognizant  SBA  Regional 
Administrator  shall  designate  at  least 
two  SBA  employees  to  serve  as 
countersignatories  on  tiie  Special  Bank 
Account.  Witiidrawals  from  tiie  account 
will  be  made  only  apon  the  authorized 
signatures  of  a  representative  of  tiie  8(a) 
concern  and  one  ol  the  designated  SBA 
employees,  as  identified  on  the 
signahire  card  for  flie  Special  Bank 
Account.  Under  no  drcumstances  shall 
tiie  requirement  for  an  SBA  employee 
countersignature  be  waived. 

(ii)  At  the  time  that  SBA  disburses 
advance  payment  funds  into  tiie  Spedal 
Bank  Account.  SBA  shall  obtain  a 
paramount  lien  upon  the  Spedal  Bank 
Account,  any  property  contracted  for. 
supplies,  material  and  other  property 
acquired  with  the  advance  payment 
funds,  and  tiie  most  superior  lien 
possible  upon  any  other  security 
required  by  tiie  Finding.  Determination 
and  Authorization  for  Advance 
Payments. 

(4)  Prior  to  disbursement  of  an 
advance  payment  SBA  shall  modify  tiie 
prime  contiract  wWi  tiie  procuring 
agency  in  the  following  respects: 

(i)  Reassign  coatract  administration 
autiiority  to  tiie  e»ctent  necessary  to 
administer  tiie  Advance  Payment  dause 
of  tiie  8(a)  subcottract  to  SBA's 
Contracting  Officer. 

(ii)  Direct  payment  of  all  contract 
proceeds  into  tiie  Special  Bank  Account 
until  SBA  issues  wmtten  notice  tiiat  tiie 
advance  payments  have  been  fully 
liquidated. 

(iii)  Require  prompt  notice  of  any 
adverse  developments  in  contrad 
performance,  changes  in  the 
Government  requirement,  or  of  any 
otiier  condition  that  may  affect  contrad 

payments.  ,  „ 

(iv)  Require  tiiat  copies  of  all  payment 
vouchers  issued  by  tiie  procuring 
agency's  disbursing  office  be  soit  to  tiie 
Contracting  Officer. 

(e)  Pncedure$  for  use  of  Advance 
Payment  funds.  (1)  Except  for  repayment 
to  SBA  in  appropriate  circumstances, 
advance  payment  funds  may  be  used  by 
an  8(a)  concern  only  for  tiie  purchase  of 
materials,  payment  of  labor,  payment 
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for  equipment  ejqiensest  generriMd 
administi«tive  expense*  and  overhead, 
and  payments  to  the  subcontradors  of 
the  8(a)  concern  necessary  for  the 
performance  of  the  spedfic  8(a) 
subcontrad  for  which  the  advan<» 
payments  were  authorized.  Program 
Partidpants  shall  follow  a  two-step 
process  to  gain  access  to  advance    . 
payment  funds.  The  first  step  is  tiie 
disbursement  of  tiie  advance  payment 
funds  bom  SBA,  eitiier  directiy  or  by 
way  of  letter  of  credit  into  tiie  Spedal 
Bank  Account  The  second  step  is  tiie 
witiidrawal  of  funds  frem  tiie  Spedal 
Bank  Account  by  check  to  pay 
particular  contrad  esq^enses, 

(2)  Disbursement  of  advance  payment 
funds  by  SBA.  (i)  SBA  ehaU  disburse 
advance  payments  tiirough  a  letter  of 
credit  where  tiie  Agency  antidpates  tiiat 
all  of  tiie  following  conditions  exist 

(A)  Its  relationship  with  the  particular 
8(a)  concern  will  last  for  a  year  or  more. 

(B)  The  cumiJative  disbursements  to 
that  8(a)  concern  will  total  at  least 
$120,000  annually. 

(C)  The  8(a)  concern  has  submitted  a 
schedule  of  its  projected  monthly 
advance  requirements  for  8(a) 
subcontract  disbursements  and  SBA  has 
reviewed  it  and  found  it  to  be 
reasonable.  . ,.  u  j 

(D)  The  8(a)  concern  has  estabUshed 
or  agrees  to  establish  and  maintain 
finandal  records  and  contitils  whidi 
will  provide  for  comiflete  accountabili^ 
and  required  reporting  of  program  funds. 
These  records  must  be  made  available 
upon  request  for  review  and  audit  by 
SBA  and  tiie  General  Accounting  Office. 

(ii)  Procedures  for  disbursements  by 
letter  of  credit  The  procedures  for  Ae 
utilization  of  tiie  letter  of  credit  metiiod 
of  payment  shall  be  to  accord  witii  48 
CFR  32.406.  Where  isbursement  is  by 
tiie  letter  of  credit  metiiod.  8(a)  concerns 
shall  draw  down  funds  against  tiieir 
letters  of  credit  for  deposit  into  tiie    ■ 
Spedal  Bank  Account  only  as  needed 
and  in  such  amounts  necessary  for  its 
immediate  cash  needs  under  tiie  8(a) 
subcontrad  for  whi^  the  advance 
payments  were  authorized.  Such 
immediate  cash  needs  shall  be 
documented  by  tiie  B(a)  concern  and 
verified  by  SBA  prier  to  draw  down. 
The  amount  of  each  draw  down  against 
tiie  letter  of  credit  shall  be  for  tiie 
Tntnimnm  amount  uiedod  to  satisfy 
immediate  cash  needs,  taking  toto 
account  other  finandal  resources 
available  to  tiie  8(a)  concenuJoduoing 
progress  paymuits  fciot  required  for  the 
liquidation  of  disbursed  advance 
payments. 

(iiil  In  1^  instanoes  not  covered  by 
paragraph  (eK2)(l)  bf  this  sectfon.  SBA 
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shall  disburse  advance  payments  by 
Treasury  check  or  electronic  funds 
fransfer.  In  sudi  cases,  tiie  Contracting 
Officer  shftll  request  SBA's  Office  of^ 
Financial  Operations.  Denver,  Colorado, 
to  disburse  tiie  autiiorized  amount  of  tiie 
advance  payments  into  tiie  Spedal  Bank 
Account 

(3)  Procedures  for  withdrawal  of 
funds  from  the  Special  Bank  Account 
AU  payments  to  tiie  8(a)  concern  under 
tiie  8(a)  subcontract  for  which  advance 
payments  were  autiiorized.  togetiier 
witii  all  disbursements  of  such  advance 
payments,  shall  be  paid  into  tiie  Spedal 
Bank  Account 

(i)  Liquidation  of  disbursed  advance 
pojTnents.  The  funds  in  tiie  ^Mdal  Bank 
Account  shaH  be  appUed  by  SBA  first  to 
liquidate  tiie  balance  of  disbursed 
advance  payments,  in  accordance  witii 
tiie  liquidation  schedule  in  tiie  Advance 
Payment  dause  of  tiie  ^a)  subcontract 
Withdrawals  for  liquidation  of 
disbursed  advance  payments  shall  be 
made  in  accordance  witii  tiie  procedures 
contained  in  tiie  Advance  Payment 
clause  of  tiie  8(a)  subcontract 

(ii)  Paymmt  of  8(a)  subcontract 
expenses.  Any  amounts  in  tiie  Spedal 
Bank  Account  not  required  to  liquidate 
disbursed  advance  payments  shall  next 
be  applied  to  pay  allowable  and 
allocable  costs  incurred  in  tiie 
performance  of  tiie  8(a)  subcontract  for 
which  the  advance  payments  were 
autiiorized.  To  obtain  witiidrawals  bom 
the  Spedal  Bank  Account  for  die 
paj^ent  of  such  costs,  tiie  8(a)  concern 
shall  request  issuance  of  checks  for  tiie 
payment  of  e^qienses  to  tiie  Contracting 
Officer,  supported  by  tiie  documentation 
described  below.  Such  requests  shall  be 
made  suffidentiy  in  advance  of  the  due 
date  for  such  obligations  to  permit  tiie 
review  of  tiie  request  by  SBA  and 
countersignature  by  tiie  designated  SBA 
countersignatories.  The  8(a)  concern 
shall  support  each  request  for  a 
witiidrawal  from  die  Spedal  Bank 
Account  by  submitting  to  the 
Contractii^  Officer  or  his/her  designee, 
to  tiie  Brtent  appUcable.  die  fbUowing: 

(A)  The  original  vendor  invoice  or 
original  payroll  record; 

(B)  A  certified  statement  dated  and 
signed  by  die  concern's  autiiorized 
certifying  offidal,  attesting  to  die  trudi 
and  accuracy  of  die  vendor  invoice, 
and/or  die  payroll  records  for  die 
requested  withdrawal,  induding  reomls 
of  dired  payroll  expenditures  as  wdl  as 
labor  overiiead; 

^tCTAVIMfleatiOtt  by  die  8(a)  <iohcera 
diat  all  Federal  taxes  and  PICA 
payments  are  current  or  a  copy  of  any 
agreement  witii  tiie  Internal  Revenue 

Service  (Rd)  providing  for  payment  of 
delinquent  taxes;  and 


(D)  Documentation  of  overhead  and 
general  and  administrative  rates,  i«<ng 
projeded  indired  costs  applied  to  a 
valid  base,  which  have  hern  properiy 
allocated  to  direct  material,  labor,  or 
other  direct  costo. 

(E)  Where  tiie  requested  witiidrawal 
Is  for  payroll  expoises.  die  8(a)  concern 
must  prepare  a  check  for  Federal  taxes 
In  the  name  of  the  tax  collecting  agency, 
or  die  Fedratd  Depository  selected  by 
tiie  8(a)  concern  into  v^ch  ita  Federal 
witiiholding  and  PICA  paymenta  are 
made,  to  be  signed  by  ^A  and  tiie  8(a) 
concern  concurrent  witii  the  check  for 
die  submitted  payroll  If  die  amoimt  of  a 
check  payable  to  IRS  or  to  die  Federal 
Depository  is  less  tiian  25  percent  of  die 
gross  payroll  for  die  period,  die  8(a) 
concern's  authorized  certifying  offidal 
shall  prepare  a  statement  certifying  tiiat 
tiie  amount  designated  as  payable  to 
IRS  or  to  tiie  Federal  Depository  Is  true 
and  correct  There  shall  be  no  change  of 
Federal  Depository  without  obtaining 
die  prior  written  consent  of  SBA. 

•     (iii)  Release  of  residual  funds  after     ' 
liquidation  of  the  advance  paymenta 
and  payment  of  8(a)  subcontract 
expenses.  Any  funds  remaining  in  the 
Special  Bank  Account  after  tiie  8(a) 
subcontract  has  been  successfully 
completed  or  terminated  and  after  die 
advance  paymento  have  been  fully  ^ 
liquidated  and  all  allowable  and 
allocable  8(a)  subcontanct  performance 
costo  have  been  paid  shall  be  disbursed 
to  the  8(a)  concern.  Upon  receipt  of  die 
final  progress  payment  die  Contracting 
Officer  shaU  expeditiousfy  dose  tiie 
Spedal  Bank  Account  executing  a 
check  witiidrawing  the  remaining 
balance  of  tiie  Account  payable  to  the 
8(a)  concern. 

(f)  Cancellation.  (1)  SBA  may 
determine  that  advance  paymento 
should  be  cancelled  under  appropriate 
circumstances,  induding  but  not  limited 
to  the  following: 

(i)  The  terms  and  conditions  of  the 
Advance  Payment  dause  have  not  been 
adhered  to  by  an  8(a)  concern. 

(ii)  Hie  8(a)  concern  is  not  in 
compliance  widi  ito  B(a)  Partidpatira 
Agreement 

(iii)  The  8(a)  concern  has  been 
suspended  pursuant  to  1 124.115  or  has 
been  tnminated  by  administrative 
action  under  section  8(aK9)  of  dw  Small 
Business  Act  15  U.S.C  637(aKi^. 

(2)  In  die  event  of  cancellation  of '    ' 
advance  paymento  to  an  8(a)  concern, 
all  previous  advance  paymento  made  to 
Aata(a)  concern  diall  become  due  and 

payable  to  SBA  prior  to  die  receipt  of 
final  contrad  payment 


|ia«.4a 

(a)  Any  Business  Development 
g^ense  (BDE)  fimds  received  by  a 
I¥ogram  Partidpant  prior  to  the 
ejqiiration  of  the  BDE  program  muat  be 
used  exdusivefy  for  die  {wpoaes  stated 
in  die  BDE  approval  Use  of  sndi  funds 
for  any  otiier  purpose  may  be  good 
cause  for  termination  from  the  8(a) 
program  pursuant  to  S  124^00. 

(b)  Any  Program  Partidpant  which 
received  BDE  funds  prior  to  die 
expiration  of  die  BDE  program  almll 
maintain  records  to  substanttate  die 

uses  for  which  tiie  BDE  fiuds  have  been 
eiqiended 

(c)  In  the  event  of  default  on  an  8(a) 
contrad  to  which  BDE  fimds  relate,  die 
Partidpant  shaU  be  Uable  for  repayment 
of  the  fall  amount  of  the  BDE  to  SBA. 

flM.403    DavelopiiNni 


(a)  General  Section  7(])(1)  of  tiie 
Small  Business  Act  provides  for 
finandal  assistance  to  public  or  private 
organizations  to  pay  all  or  part  of  the 
cost  of  projeds  designed  to  provide 
technical  or  management  assistance  to 
individual  or  enterprises  eligible  for 
assistance  under  sections  7(a)(ll), 
7(j)(l0)  and  8(a)  of  tiie  Small  Business 
Act  llie  AA/Mffl&COD  to  responsiUe 
for  coordinating  and  fbrmulatii^  policies 
relating  to  the  dissemination  of  thto 
asstotance  to  small  business  concerns 
eligible  for  assistance  under  sections 
7(a)(ll).  7(j)(l0)  and  8(a)  of  tiie  SmaU 
Business  Act 

(b)  Services.  (1)  Section  7(j)(i-2)  of  tiie 
Small  Business  Act  empowers  tiie  SBA 
to  provide  through  public  and  private 
organizations  the  management  and 
technical  asstotance  enumerated  in 
paragraph  (bj(3)  of  tiito  section  to  tiiose 
individuals  or  concerns  who  meet  the 
eligibility  criteria  contained  in  sections 
7(a)(1)  and  8(a)  of  tiie  Small  Business 
Act 

(2)  llie  SBA  shall  give  preference  to 
projecto  which  promote  the  ownership, 
partic^tion  in  ownership,  or 
management  of  small  businesses  owned 
by  low-income  todividuals  and  small 
businesses  eligible  to  partidpate  in  die 
section  8(a)  program. 

(3)  Thto  assistance  may  indude  any  or 
all  of  tiie  following: 

(i)  Planning  and  researdi.  induding 
feasibUity  studies  and  market  reeearcfa; 

(ii)  The  identification  and 
development  of  new  business 
opportunities; 

(iii)  The  fomishing  of  centralized 
services  with  regard  to  public  serrioei 
and  Fsderal  Government  pragnuns 
induding  programs  andiO^ed  under 
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(iv)  The  Mtablishment  and 
■trengthaniiw  of  buiineia  tervioe 
agradeaTiD^iding  tads  aaiodatioDi 
and  cooperatives; 

(v)  Hie  furaUhing  of  businesa 
counteling.  management  training,  with 
apedai  eorphasis  on  the  development  of 
management  training  programs  using  the 
resources  of  ttie  business  community, 
indodlng  the  development  cf 
management  training  opportnnities  in 
existing  basfaiees,  and  vrlth  emphasis  in 
all  cases  upon  providing  management 
training  of  soffkient  scope  and  duration 
to  develop  entrepreneurial  and 
uiuuagiiilal  eelteuffidency  on  the  part 
of  the  tBdhrideab  served. 

(4)  Sections  70K3)  and  70X9)  of  the 
Small  Boainees  Act  authorize  SBA  to: 

(i)  Encourage  the  placement  of 
subcontracta  with  small  business 
concerns  located  in  areas  of  high 
concenlratton  of  unemployed  or  low- 
income  individuals,  with  small 
bosineseee  owned  by  kiw-teooroe 
individods,  and  with  small  businesses 
eligible  to  receive  oootracts  porsaant  to 
sectioD  Ka)  of  the  Act  SBA  may  provide 
incentivee  and  aaaistanoe  to  such 
business  that  will  aid  in  the  traii^  and 
upgradti^  of  potential  luboontractora  or 
other  snail  business  cunoems  eli^ble 
for  aaeistenre  under  secttons  TtaXll). 
7(]),  and  8(a)  of  the  SmaU  Basiness  Act 
(H)  Coordinate  and  cooperate  with  the 
heads  of  other  Federal  departments  and 
nflcmrios.  to  insore  that  eontracts, 
subcontracts,  and  deposits  made  by  die 
Federal  Govenunent  or  with  programs 
aided  widi  Federal  funds  are  placed  in 
euch  a  way  as  to  ftrther  the  puiposes  of 
sections  7(a)(ll).  7(i)  and  a(a)  of  the 
Small  Buaiaass  Act 

(c)  Siigibinty.  (1)  EligibiUty  for  the 
assistance  enumerated  under  paragraph 
(b)  of  this  section  above  shall  include, 
but  not  limited  to: 

(i)  Businesses  which  qualify  as  small 
within  the  «n«i»niT^g  of  size  standards 
prescribed  in  13  CFR  part  121.  and 
which  are  located  in  urban  or  rural 
areas  with  a  high  proportion  of 
unemployed  or  low-income  individuals, 
or  ¥diich  are  owned  by  such  low-income 
individuals:  and 

(ii)  Businesses  eligible  to  receive 
umtfacts  pnrsnant  to  section  8(a)  of  the 
Small  Business  Act 

(d)  Deiimry  oftervkm.  (1)  The 
finandd  asaistance  authorised  for 


which  is  eerily  accessible  to  die 
individuala  and  aouU  busineea  concerns 
served. 

(e)  Coordination  aad  cooperation  with 
other  gorenunent  agmdee.  (1)  llie  AA/ 
MSB&COD  may  utiUze  die  resources  of 
other  agencies  and  departments 
whenever  practicable  which  can  directly 
or  indirectly  support  or  augment  the 
purposes  of  sections  7(a)(ll),  7[\]  and 
8(a)  of  the  Small  Business  Act 

(2)  The  AA/MSBIcCOD  shall  enter 
into  agreements  witi  Federal  agencies 
and  departments  to  further  the 
objectives  of  sections  7(aKll}.  7(j)  and 
8(a)  of  the  Small  Business  Act 

(3)  The  AA/MSBItCOD  shall 
encourage  the  placement  of  deposits 
made  by  the  Federal  Government  or  by 
programs  aided  witti  Federal  Funds,  in 
such  a  way  as  to  fiather  the  purposes  of 
section  7(B)(11).  7(9  and  8(a)  of  the 
Small  Business  Act 
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projects  under  paragraph  (b)  of  dds 
section  inclndsa  assistance  advanced  by 
grant  cooperative  agreement  or 
contract 

(2)  To  the  extent  feasiUa,  services 
available  wader  paragraph  (b)  of  this 
sectioa  sh^  be  provided  in  a  location 


Section  7(j)(10)  of  die  Small  Business 
Act  establishes  a  SmaU  Business  and 
Capital  Ownership  Development 
program  vrhich  shall  provide  additional 
assistance  occlusive^  for  small 
business  concerns  eligibie  to  receive 
contracts  punuent  to  section  8(a)  of 
Small  Business  Act  The  management  of 
the  Capital  Owneiahip  Development 
program  is  vested  in  the  AA/MSB&COD 
who  is  responsible  for  the  oversight  of 
the  program  and  activities  set  forth  in 
this  part  of  these  negulations.  The 
development  assistance  described 
below  shall  be  provided  exclusively  to 
those  small  business  concerns  eligible  to 
receive  contracts  pursuant  to  section 
8(a)  of  the  SmaU  Business  Act  Such 
small  business  concerns  shall  be 
participants  in  the  Small  Business 
Capital  Ownersh^  Development 
program.  Tliis  prajgram  shall: 

(a)  Assist  small  business  concerns 
participating  in  the  program  to  develop 
comprehensive  business  plans  with 
specific  business  targets,  objectives,  and 
goals; 

(b)  Provide  for  such  other  nonfinancial 
services  as  deemed  necessary  for  the 
establtehment  preservation,  and  growth 
of  small  business  concerns  participating 
in  the  program,  iadnding  but  not  limted 
to: 

(1)  Loan  packaging. 

(2)  Financial  oaunseling. 

(3)  Accounting  and  Boddceeping 
assistance, 

(4)  Marketing  assistance,  and 

(5)  ManagsflMat  assistance. 

(c)  Assist  smaB  business  oonoems 
partlcipatiBg  in  llie  program  to  obtain 
equity  and  debt  financing; 


(d)  BstaUish  ragulv  perfomaaoe 
monitoring  and  repcxtinB  systems  for 
small  basiness  oonoems  partidpatii^  in 
the  program  to  assure  caaqdiance  widi 
their  basiness  plans; 

(e)  Analyse  and  report  the  causes  of 
success  end  faihve  of  small  business 
concerns  participating  in  the  program; 
and 

(f)  Provide  assistance  necessary  to 
help  small  business  concerns 
participating  in  the  program  to  procure 
surety  bonds.  Such  assistance  shall 
include,  but  not  be  limited  to: 

(1)  The  preparation  erf  surety  bond 
participating  forms; 

(2)  Special  management  and  technical 
assistance  designed  to  meet  tlte  qiecific 
needs  of  smaU  business  ooocems 
participating  in  the  proBram  and  wrfiidi 
have  received  or  are  applying  to  receive 
a  surety  bond,  and 

(3)  Preparstion  of  all  forms  necessary 
to  receive  a  surety  bond  guarantee  from 
die  ^A  punnant  to  Tide  IV,  part  B  of 
the  Small  Business  hraestment  Act  of 
1958. 


S124J01 
requirements. 

(a)  Capability  statements.  Each  8(a) 
concern  shall  annually  prepare  and 
submit  to  the  SBA  a  capability 
statement  Such  stateaient  shall  Iviefiy 
describe  the  concern's  various  contract 
performance  capabilities  and  shall 
contain  die  name  and  telefrfione  number 
of  die  BOS  assigned  to  die  ooncem.  SBA 
will  submit  die  cspsbUity  statements  to 
appropriate  procming  agencies  for  the 
purpose  of  matching  sequirementa  with 
8(a)  concerns. 

(b)  Participant  reports  on  parties 
assisting  it  and  fees,  h)  Each  8(a) 
Program  Participant  nail  submit  send- 
annually  a  written  reDort  to  its  assigned 
BOS  to  hiclttde  die  fctlowing 
information: 

(i)  A  listing  of  any  agents, 
representatives,  attottieys.  accountants, 
consultanta  and  othet  parties  (other  than 
employees)  receiving  fees,  commissions, 
or  compensation  of  any  kind  to  assist 
such  participant  in  obtaining  a  Federal 
contract 

(ii)  The  amount  of  compensation 
received  by  any  peraon  listed  under 
paragraph  (bMlX>)  ol  diis  section  daring 
the  relevant  reporting  period  along  writh 
a  description  of  dM  activities  perfonned 
for  such  compensatian. 

(2)  The  BOS  wiU  icvttwitaetepwr-" 
and  forward  it  to  dia  AA/MSBftCOD. 
Any  report  that  raisas  a  saspkioa  of 
impraper  activity  diall  be  nfenad 
immediats^  to  die  SBA  Inspector 
General. 
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(3J  The  faUura  to  submit  a  report 
pursuant  to  the  requirements  of  this 
section  shaU  be  considered  good  causa 
lor  the  initiation  of  a  termination 
proceeding  pursuant  to  { 124.209. 

(c)  Reporting  requirements  after 
exiUng  the  8(a)  program.  Former  8(a) 
Program  Participante  shaU  provide  such 
information  as  SBA  may  request 
concerning  such  former  Participanfs 
conJteued  business  operations,  contract 
portfolio  and  financial  condition  for  a 
period  of  three  years  foUowing  the  date 
on  which  the  concern  exiu  the  program. 
Failure  to  provide  such  information 
when  requested  may  result  in  die 
nonexercise  of  options  on  contracts 
awarded  through  the  8(a)  program. 

Dated:  August  14, 1980. 
Susan  S.  EngeMtw. 

Administrator. 

[FR  Doa  89-19500  Filed  8-16-80;  1:28  pm) 
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13  CFR  Part  105 

Standarda  of  Conduct 

AoeNCv:  SmaU  Business  Administration. 
ACnON:  Final  rule. 


•ummary:  The  Small  Business 
Administration  is  hereby  implementina 
sections  402  and  403  of  the  Business 
Opportunity  Development  Refonn  Act  of 
1988  (Pub.  L 100-658.  effective  June  1. 
1989).  This  legislation  provided  for 
certain  prohibitions,  reporting 
requirements  and  penalties  in 
connection  with  actions  by  SBA 
employees  with  regard  to  the 
edministration  of  SBA's  Minority  SmaU 
Business  and  Capital  Ownership 
Development  Program.  These 
regulations  are  required  to  implement 
the  requirements  of  the  legislation, 
iFFlcnvi  DATB  These  regulations  are 
effective  September  20, 1989. 
AODwat:  Written  comments  may  be 
submitted  to  Martin  D.  Tackier.  Deputy 
General  Counsel  1441 L  Street  NW 
Room  70a  Washington.  DC  2041& 

ff^T'^TT*  "!«>««»TKHi  contact: 

Martin  D.  Tackier.  Deputy  General 
Counsel.  (202)  653-6642. 

»Wf««»TA»Y  infohmatioh:  As 
indicated  above,  sections  402  and  403  of 
Pub.  L 100-656  imposed  certain 
requirements  upon  SBA  and  its 
employees  in  administnlng  die 
Agency's  Minority  SmaU  Business  and 
Capital  Ownerahip  Development 
(MSBaCOD)  program,  more  commonly 
talown  as  the  section  8(a)  program.  In 
this  regard,  section  402  prohibits  SBA 


employees  who  participated  peisonaUy 
either  directiy  or  Indirectly  In 
decisionmaking  responsibUlties  or  the 
administration  of  assistance  relating  to 
e  program  participant  from  certain 
relationships  with  that  participant 
(8  105.521(8)).  Further,  certain 
enumerated  employees  are  required  to 
submit  to  tile  Administration  annual 
written  certifications  of  compliance  with 
flie  provisions  of  the  statute 
(S  i05.S21(b)).  TTiere  are  specified  dvil 
penalties  for  noncompUance  along  with 
sanctions  for  false  certification. 
(S  105.521  (c)  and  (d)).  in  this  reganl. 
certifications  required  under 
(J  105.521(b))  wiU  be  made  to  SBA's 
Office  of  General  Counsel  by  each  of  the 
enumerated  individuals  on  a  yearly 
basis  under  instructions  from  SBA's 
General  Counsel. 

Section  403  of  tiie  legislation  is 
implemented  by  (5  105.522.  Section 
105.522(a)  forbids  any  employee  to 
exercise  or  tiu^aten  to  exercise 
authority  in  taking  actions  with  respect 
to  tiie  section  8(a)  program  on  tiie  basis 
of  political  activity  or  affiliation.  Section 
105.522(b)  provides  penalties  for 
violation  of  §  105.S22(a). 

This  rule  involves  a  matter  of  Agency 
management  and  tiierefore  notice  and 
comment  rulemaking  is  not  required 
pursuant  to  5  U.S.C.  553(a)(2).  TTius.  diis 
nile  is  being  published  as  final.  SBA 
does,  Jiowever.  solicit  comment  from 
any  interested  party. 

For  purposes  of  tiie  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b).  SBA 
certifies  tiiat  tiiis  rule  wiU  not  have  a 
significant  impact  on  a  substantial 
number  of  smaU  entities.  For  purposes  of 
Executive  Order  12291,  SBA  certifies 
tiiat  tills  rule  is  not  a  major  rule.  This 
rule  WiU  not  impose  additional  reporting 
or  recordkeeping  requiremente  which 
would  be  subject  to  die  Paperwork 
Reduction  Act  44  U.S.C.  Chapter  35.  nor 
wiU  it  have  federaUsm  impUcations 
warranting  preparation  of  a  Federal 
Assessment  in  accordance  with 
Executive  Order  12812 


2.  Sections  105.821  and  106.522  are 
added  to  read  as  fonows: 


list  of  Subjects  in  13  CFR  Part  loi^ 

Standards  of  conduct 

Punuent  to  die  autiiority  contained  in 
section  5(b)(8)  of  the  SmaU  Business  Act 
(15  U.S.C.  634(b)(6)).  SBA  hereby 
amends  13  CFR  part  105  as  foUows: 

PART  105-{AMENDED] 

1.  The  autiiority  citation  U  revised  to 
read: 

,  Jif^^' "  "S-^  M4.  Sec.  5. 72  Stat  385; 
15  U.S.C  83(a){l8)  and  (10)  as  amended  by 
Pub.  L.  100-858;  E.0. 11222;  3  CFR  1984-65 
Comp.;  5  CFR  735-104. 
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tothaMnortiyi  ^ 

(8)  (1)  No  person  widdn  die  employ  of 
the  Adminisbation  shaU.  during  die  term 
of  such  employment  and  for  a  period  of 
two  yean  after  such  employment  has 
been  terminated,  engage  in  any  activity 
or  transaction  specified  below  with 
respect  to  any  participant  In  tiie  section 
8(a)  program  which  has  been  certified 
during  such  person's  term  of 
employment  If  such  person  participated 
penonaUy  (eidier  directiy  or  todirecdy) 
in  decisionmaking  responsibUlties 
relating  to  such  program  participant  ot 
witii  respect  to  tiie  administration  of  any 
assistance  provided  to  program 
participante  generaUy  under  section 
8(a).  section  7(j)(i0).  or  section  7(a)(20) 
of  tiie  SmaU  Business  Act  (15  U.S.C 
637(a).  6360)(10)  or  636(g)(20)). 

(2)  The  activities  and  transactions 
prohibited  by  tiiis  section  include: 

(i)  The  buying.  seUing.  or  receiving 
(except  by  inheritance)  of  any  legal  or 
otiier  beneficial  ownenhip  of  stock  or 
any  otiier  ownenhip  interest  In  a 
section  8(a)  program  participant  or  die 
right  to  acquire  any  such  interest 

(U)  The  entering  into  or  execution  of 
any  written  or  oral  agreement  (whetiier 
or  not  legaUy  enforceable)  to  purchase 
or  otiierwise  obtain  any  rij^t  or  interest 
described  in  paragraph  (a)(2)(i)  of  tiiis 
section;  or 

(iii)  The  receipt  of  any  otiier  benefit  or 
right  that  may  be  an  incident  of 
ownenhip  of  e  section  8(a)  program 
participant 

(b)  The  employees  designated  below 
ShaU  annuaUy  submit  a  written 
certification  to  the  Administration 
regarding  compUance  witii  the 
requiremente  of  this  section: 

(1)  Regional  Administrators; 

(2)  DUtrict  Directon; 

(3)  the  Associate  Administrator  for 
Minority  SmaU  Business  and  Capital 
Ownenhip  Development 

(4)  employees  whose  principal  duties 
relate  to  the  award  of  contracte  or  the 
imivision  of  other  assistance  punuent  to 
tills  subsection  or  section  7(j)(i0);  and 

(5)  such  other  employees  as  the 
Administrator  may  deem  appropriate. 

(c)  Any  present  or  former  employee  of 
tiie  Administration  who  violateji  tide 
section  shaU  be  subject  to  a  dvil 
penalty,  assessed  by  tiie  Attorney 
General,  that  shaU  not  exceed  300  per 
centum  of  the  maximum  amount  of  gain 
sudi  employee  reaUzed  or  could  have 
realized  as  a  result  of  engaging  In  tiiose 
ectivities  and  transactions  proscribed 
by  this  section. 
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(d)  In  addUkn  to  aiv  «tfaer  ranedy  or 
mctfon  pravidsd f ortindtr law  or 
regnlation.  any  person  who  falsely 
oartiflaa  pHMSt  to  lUa  8«lk>n  sbaU  be 
subiactl»aGhril|Mullyadertiie 
pnoTMi  Fraud  Chrtt  Rsnadies  Act  of 
UN  (31  U.SX:.  3801-3812). 

I 


(a)  Any  employee  of  die 
Administration  who  has  authority  to 
take,  direct  others  to  take,  recommend, 
or  approve  any  action  with  respect  to 
any  program  or  activity  conducted 
pursuant  to  section  8(a)  or  section  7(i]  of 
the  Small  Business  Act,  shall  not,  with 
respect  to  any  sudi  action,  exerdse  or 
dxrraten  to  exercise  such  authority  on 
the  basis  of  the  political  activity  or 
afBUation  of  any  party.  Employees  of 
the  Administration  shall  esqwdltiously 
report  to  the  Inq>ector  General  of  the 
Administration  any  such  action  for 
which  sndi  employee's  partidpation  has 
been  solicited  or  directed. 

(b)  Any  employee  who  wiUfnlly  and 
knowii^  violates  this  section  shall  be 
subiect  to  disciplinary  action,  fanposed 
by  die  Admfaiistrator,  which  may  consist 
of  separation  from  service,  reduction  in 
grade,  suspension,  or  reprimand. 

(c)  lUs  section  shall  not  apply  to  any 
actioB  taken  as  a  penalty  or  other 
enfbroeraent  of  a  violation  of  any  law. 
rales,  or  regulation  prohibiting  or 
restricting  political  activity. 

(d)  The  prohibitions  of  and  remedial 
meMores  provided  for  under  this  section 
with  regaid  to  such  prohibitions,  shall 
be  in  addition  to,  and  not  fai  Hen  of,  any 
other  prohibitions,  measures  or 
Uabliitlee  that  may  ailae  under  any  other 
provision  of  law. 

Dated:  August  14. 1968. 
Suun  S.  Ba|Blsil«. 
AdminittnUu'. 
[FR  Do&  80-19501  Filed  S-lS-aO;  1:28  pm] 
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8(a) 


1  Small  Businees  Administration 
Final  rule. 


— .ii.,^.:  This  final  rule  in^ilements 
changes  to  the  qperational  procedures  of 
the  Small  Business  Admlnistratian's 
Office  of  Hearings  and  Appeals 
necaMltated  by  the  Buaiaess 
Opportmity  Development  Refonn  Act  of 
1988  (Pub.  L 100-666)  and  its 
{i«pi«i«fi«<i^g  regulations  (part  124, 
subpart  A  of  this  title). 


imcnviOAii:  Aniput  21.  itm. 

POR  FURTMBI MMMIATION  eONTACn 

Patricia  R.  Foibes,  Chief  Conoael  for 
Legiriation.  &nall  Basiness 
Administratioa.  1441 L  Street  NW., 
Washington.  DC  204916,  (202)  663-6673. 
tUPPLEMDITMnr  IMPOmMTIOSC  The 
Basiness  Opportimi^r  Development 
Refonn  Act  (Ralonn  Act),  Public  Uw 
100-86a  requires  the  Small  Business 
Administration  (SBA)  to  change  die 
piocedmes  of  its  Office  of  Hearings  and 
Appeals  (OHA)  witk  respect  to  the 
administrative  appeal  ri^ts  relating  to 
iU  Minority  Small  Businese  and  Capital 
Ownership  Development  Program  (8(a) 
Program).  This  rule  makes  changes  to 
OHA  procedures  in  order  to  conform 
them  to  revised  8(a)  Program  rules 
whidi  were  proposed  on  Mardi  23, 1989 
(54  FR  12054)  and  are  publiriied  in  final 
form  elsewhere  in  Hus  Federal  Register 
issue* 

Section  134.1  is  amended  in 
paragraphs  (b)  and  (c)  to  make  dear 
that  where  inconsistendee  between  part 
124.  subpart  A  and  part  134  exist  the 
provisions  of  part  124  are  controlling. 
Paragraph  134.1(g)(1)  is  amended  to 
require  the  Administrative  Law  lodge  to 
first  apply  the  standards  set  forth  in 
i  124.210(h)  in  detarmining  whether  or 
not  to  grant  an  oral  hearing  in 
proceedings  relatiag  to  the  8(a)  Program. 
However,  even  if  the  standards  of 
S  124.210(h)  have  aot  been  met  in  a 
particular  case,  the  Administrative  Law 
Judge  has  the  discretion  to  permit  oral 
argument  limited  lo  the  legal  issues 
presented.  Similady.  8  134.1(h)(2)  is 
amended  to  require  the  AIJ  to  apply  the 
provisions  of  1 121.210  as  a  prerequisite 
to  mft^t«"8  B  decisfcm  to  permit  discovery 
in  proceedings  relating  to  the  B(a) 
Program.  ^   .^ 

Section  134.2(aKl5)  is  amended  to 
confonn  the  definition  of  "reviewing 
officiar  to  the  changes  in  8  124.32 
regarding  which  proceedings  involve 
initial  dedsions  by  the  agency  reviewing 
official  and  which  involve  final 
decisions  by  the  agency  n  iewing 
official. 

Section  134.3  is  amended  to  clarify 
that  OHA  has  juiisdiction  over  several 
types  of  proceedings  relating  to  the  8(a) 
Program,  indoding  program  graduation, 
program  suspension  and  program 
termination,  denials  of  program 
admission  for  certain  appealable 
grounds  and  waiver  of  the  requirement 
that  each  8(a)  contract  be  performed  by 
the  concern  to  uAiich  it  was  originally 
awarded. 

Section  134.11  is  amended  in 
paragraphs  (a)(2)  and  (c)  and  by  adding 
a  new  para^aph  (a)(7)  to  estaUish  the 
procedure  for  commendng  all  OHA 


proceadii«s  relatiag  to  tba  8(a]  ProgFam. 

except  for  a(e)  praffMt  •'"•P**^^_:,, 
Under  the  procedure,  a  frooeedng  wtfl 

be  commenced  by  fifing*  petitKKJ  wldi 
OHA  no  later  than  45  days  from  the  data 
of  service  of  die  detomlaatioa  of  the 
Associate  Administrator  for  Minority 
Small  Business  and  Caiital  Ownership 
Development.  8(a)  progiam  snspensiwii 
are  subject  to  the  requirements  of 
88 134.11(aK2)  and  124.tll  of  this 
chapter. 

Section  134.12  is  am«ided  to  conform 
the  response  time  to  the  e}q>ended  filing 
time  for  petitions  in  an  OHA  proceeding 
relating  to  the  8(a)  Proyam.  The  time 
ft-ame  afforded  will  be  45  days  for  botii 
filing  and  responding  to  a  petition  in  an 
8(a)  program  proceeding  before  OHA> 
Section  134.13  is  amended  to  permit 
amendments  to  pleadings  and 
supplemental  pleadings  in  8(a)  program 
proceedings  before  OHA  only  when 
such  amendments  and  supplemental 
pleadings  would  not  be  inconsistent 
with  the  requirements  erf  8 124.210(h), 
relating  to  limited  circumstances  when 
the  ALJ  will  go  beyond  the  written 
record  of  the  action. 

Section  134.18  is  amended  to  reflect 
SBA's  current  personnel  structure  in  the 
Office  of  Hearings  and  Appeals  (OHA). 
The  head  of  OHA  is  the  Assistant 
Administrator  for  Hearings  and  Appeals 
(AA/OHA),  and  SBA haj  no  Chief 
Administrative  Law  Jodge.  Therefore, 
the  section  is  amended  to  provide  that 
the  AA/OHA  will  make  assignments  to 
Administrative  Law  Judges  or 
Administrative  Judge*. 

Section  134.19  is  amended  to  darify 
that  88  124.208  throu^  124.211  are 
controlling  for  oral  haarings  before  OHA 
relating  to  the  8(a)  program. 

Section  134.23  is  amended  to  indude 
OHA  proceedings  rebthig  to  the  8(a) 
program  in  die  list  of  proceedings  in 
which  interlocutory  appeals  will  not  be 
entertained.  Sectixm  134wi4  is  amended 
to  spedfy  that  die  AL)  may  grant 
discovery  only  if  the  <ietermination(s) 
required  by  8 124.210(h)  has  (have)  been 
made. 

Section  134.32  is  amended  by  adding  a 
'  reference  to  OHA  pnooeedings  relating 
to  die  8(a)  program  k>  the  list  of 
proceedings  over  which  OHA  has  final 
decisionmakmg  audiority  and  bjf 
deleting  die  refereade  to  such 
proceedings  from  the  list  of  proceedings 
over  which  OHA  has  initial 
dedsion^aking  autfcority.  lUs  is 
required  by  section  400  of  the  Reform 

Ad(Pub.L.100-«C9. 


f^^^'«OfUaai^AmnmfTl.m»tmAe.aniP^ 


12291  and  lail^  HvaaniHiMr 
Flexibility  Aal  (^ITACCkS",)  ^^ 

Ch.36) 

ThiaEukauraiy 

confonn  to  ■"■"iHrnanft  to  SBA'a  Ual 
pgym-reguhtians  jM  CTBipatllSZ 
snbparf  A).  pubBahed:  ia  this  iasoe  of  the 
Federal  Renter.  Therefore,  pursuant  to 
section  553  of^BAABWatellse 
Procedure  Act  (5  U.S.C.  553),  the  agency 
is  publishing  this  final  rule  witiiout 
providfa^  an  opportmritr  for  prior  notfee 
and  puWtcconnnent  Fbrsudtrnfes*  tta 
agency  is  sfnifsrfy  exempt  fron 
pubfching  »  Regttlisterjr  FleNiMitr 

Anal  jsisundsr  secfione  ew  and  e©4  of 
*e  Reg«li«»y  BsBiiMfty  Act 

SBA  certifieB  Ikat  fti»  1^  it  IOC  a 
major  rale  ndR-EQu  12291  bacwM  it  fa 

intact  a<tl»miiii«»araMBB.1hi»ada 

undet  E.a  128ft2  and  impMea  m  m«» 

reporting  or  recordkeeping  requireracMto 
subject  to  the  PapenvoritReductioa  Act 
Accordingly,  part  134,  title  U  Code  of 
Federal  Regulations,  fs  revised  as 
follows: 

1.  The  audiority  dtalibBi»raviBetflfr 
read: 

AiAorfty:  16  U.S.a  e34(b)(6)  and  Fab.  L 
100-66.  sees.  206, 409  (102  Stat  38S3). 

2.  Section  134.1  is  ammded  by 
revising  paragraph  (b),  die  fint  sentence 
of  paragraph  (c).  (gKl),  and  the  first  two 
sentences  m  paragraph  (h)(2).  as 
follows: 


acnssimHt  wi*  •»>«— mw< 
ft»Mnl>ii»ActgAB^  tWSmaff 
Busineea  AaH  ayaaituJtJl  «k  Shall 
1 ^  ji^  afir~ 


amend 
statute.  •  •  • 


(g)  *  *  * 

(IJlsAWli     ^_ 

rafufc— a»io#«BMpyuitaHilyfaran 
oral  heai^  oo  dto  reeorrf  raiMw  a 
presunptlo*  ii  isvOT  ef  an  eralftearfa. 

APA  cases  on  the  baai»af  a  wHweii 
record  is  encouraged,  where 
appropriate.  In  proceedings  relating  to 
the  8(a  JpregTBm.  the  Adnrinistrafive 
Law  faagp^  sftaB  ffrst  apply  the 
stanArds  sef  Ibrth  fa  8 124.2lO(hI 
coneernfaythe  cuufrontHtfoaof 
witnes SIS'  fa  deteimmfag'  whet&er  to 
grant  an  oral  hearing. 
•       *       •       *       • 

(h)  •  *  • 
^  W  In  the  external  cases;  dfocovery 
beynnd  tftaf  which  may  iwuif  frmg  prg- 

hearing  coirferenoBe  i»  more  Hkely  to  be 
appropriate  in  some  cases.  This;  again; 
is  a  matter  that  must  remaia  -Kitfiia  ih^ 
discretion  of  the  iudae.  except  dial  ia 
8(a}' program  proceedlBgaL  f&e 
Admmistrative  Law  Judge's  Hi^'«r«fr  t* 
permit  sudi  dTscovery  aKag  a^  ^ 
guidledby  the  proviUianB  nfciM-rtn.,^ 
this  chapter.  •  •  •  -«iwu*.« 

3.  Section  134.2  ia  amended  by 
revising  paragraph  (a)(l5)  to  read  as 
follows: 


1134.2   Definitions  Mdmisceitanaoiia 


S  134.1 
Dolev 


AmUority  and  ImplwneiilaUuii 


(b)  The  regulations  m  this  part 
represent  a  single,  consolidated  set  of 
rules  governing  die  conduct  of  all 
Jffoceedings  witiiin  die  jurisdiction  of 
tne  Office  of  Hearings  and  Appeals, 
except  size  determfaation  and  product 
or  service  dassification  appeals,  and  to 
the  extent  there  may  be  any 
inconsistendee  between  tiiese 
regulations  and  88 124  J08  Umiugh 
124.211,  relating  to  administrative 
hearings  fa  die  8(a)  Program.  The  size 
ctetetmination  and  product  or  service 
dassification  appeals  are  governed  by 
the  rules  set  forth  fa  8 121.11  of  diis 
chapter. 

(c)  Except  as  may  be  limited  by 
stahite  or  by  88 124J06  Umiugh  211  of 
mis  chapter,  die  fidl  panoply  of 
formalities  will  be  available,  as 
appropriate,  fa  individual  cases  required 
by  law  to  be  heard  on  die  record  fa 


(a)  •  •  • 

(15)  "Agency  reviewing  offidal,"  as 
used  fa  88134.32(b)  and  134.34, 
concerning  initial  dedsion  means:  The 
Administrator,  fa  Uiose  proceedings 
specified  fa  8  134.32(b)(lJ.  (2)  and  (7); 
aM  Uie  Assistant  Admfaisti«tor  for  die 
Office  of  Hearings  and  Appeals  or  an 
AdministiBtive  Uw  Judge  of  die  Office 
of  Hearings  and  Appeals,  fa  diose 
proceedings  specified  fa  8 134.32{b)f3), 
(4).  (5),  (8)  and  (8).  -^  iv  ). 

■•••••. 

4.  Section  134.3  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

1134.3  JunaoMionandfunedoa 
•       •       *       •       • 

(c)  Proceedings  relative  to  die 
foUowing  aspects  of  SBA's  8(a)  Program 
authorized  by  15  U.S.C  837(c)  and 
Implemented  by  part  124,  subpart  A  of 
this  chapter  Program  graduation 
(88 124.209  and  124.210);  program 
termfaation  (88  124.209  and  124.210): 
program  suspension  (8 124.211)  denials 


otprapKm  adatutom  tut  tmmi^h^ 
appealabte  grennA  (||  OLSltm^ 
IJMtBJt  aatf  waiver  of  the  leimriaimiiii 
ftafaacfr9(ieycoHteB«fbgtfMfcmMtf^ 
die  concern  tvwiUafr  it  war  orUtadv 
"•wrM  (8 1  ia«.21»anif  auXTX 

5.  Sectfan  134.11  is  amended  by 
'evisinsparagrapl  (a)pXanrfbraddb» 
anew^paraffapfcf«X7Ttiowwf»       * 
follows: 

SIMIU 

(a)* 

(2)BkBap»aB . , 

(at  |31l  Mk  (5);  {•>.  anil  p)  oiife^ 
a  petition  *  "' 

issuaaceait^ 
which  ill 


(7)  fa  die  case  of  a  proceeding  relattmr 
to  die  Mfaority  Small  Budauaand 
Capital  Ownerahip  Development 
Program  pifrlf^Bgi  amy  pursuant  tp 
88l24J06fcoii^ma»ofthi» 
canpfBT',  tt  pefloon  meetfiu  tbe 

requfceareBtyoffiat.ao(byofthfa 
chapterAaH  be  Ifednolater  ftait47 
days  fantfte-dMrof  servfcrof  the 
neterarinatiair  of  the  Associate 
Administrator  fw  Minority  Small 
Business  and  Capital  "■"—rhif 
Development  For  filing  requlrementa 
relating  MtSfe^progranrsuspensfan;  i 
paragraph  (afpy  of  msseeabu  and 
8 124.211  of  diis  chapter. 
•       •       •       •       • 

6.  Section  134.12  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


(134.12 

(a)  Time  for  filing.  Except  for  answen 
fa  proceedings  relating  to  the  8(a) 
program,  die  answer  to  a  petition,  order 
to  show  cause  or  notice  shall  be  served 
and  filed  fa  accordance  with  88 134.14 
and  134.15  of  dils  part,  no  lata-  dian  30 
days  after  die  service  of  sudi  petition, 
order  to  show  cause  or  notice  or  an 
amendment  thereto  made  fa  response  to 
a  motion  for  more  definite  statement 
pursuant  to  8 134.11(c)  of  diis  part  or  an 
amendment  pade  pursuant  to  8  134.13. 
fa  proceedings  relating  to  the  8(a) 
program,  such  answen  shall  be  served 
and  filed  no  later  dian  45  days  after  die 
service  of  die  petition,  order  to  show 
Muse  or  notice,  or  any  amendment 
thereto,  and  shall  odierwise  be  fa 
accordance  widi  die  requirements  of 
this  section. 


8134.13  [Amendod] 

7.  Section  134.13  is  amended  fa 
paragraphs  (a),  (b)  and  (c)  as  foUows: 


BEST  COPY  AVAILABLE 


I 
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a.  In  paragraph  (a)  by  removing  the 
period  and  by  adding  at  the  end  thereof 

the  following: and  except  that  in 

proceedings  relating  to  the  8(aj  program, 
such  amendments  may  be  permitted 
only  if  the  requirements  of  85  124.210  (d) 
and  (h)  have  first  been  met." 

b.  In  paragraph  (b)  by  adding  the 
following  as  the  last  sentence:  "This 
paragraph  applies  to  proceedings 
relating  to  the  8(a)  program  only  when 
the  requirements  of  §  124.210  (d)  and  (h] 
have  been  met." 

c.  In  paragraph  (c)  by  removing  the 
period  and  adding  at  the  end  thereof  the 
following:"*  *  *  except  that  in 
proceedings  relating  to  the  8(a)  program, 
such  supplemental  pleadings  may  be 
permitted  only  if  the  requirements  of 

S  124.210  (d)  and  (h)  have  first  been 
met" 

S  134.18    [Amended] 

&  Section  134.18  is  amended  in 
paragraph  (a)  by  removing  the 
remainder  of  the  first  sentence  following 
the  words  "shall  be  assigned"  and  by 
substituting  therefor  "by  the  Assistant 
Administrator  for  Office  of  Hearings 
and  Appeals  to  an  Administrative  Law 
Judge." 

1134.19   [Amended] 

9.  Section  134.19  is  amended  in 
paragraphs  (a)  and  (b)  to  read  as 
follows: 


a.  In  paragraph  (a),  by  removing  the 
period  and  by  adding  at  the  end  thereof: 
"*  •  *  Provided  however,  That  in 
proceedings  relating  to  the  8(a)  Program, 
an  Administrative  Law  Judge  may 
permit  an  oral  hearing  only  if  the 
requirements  of  §  124.210(h)  have  been 
met." 

b.  In  paragraph  (b),  by  adding  the 
following  to  the  beginning  of  the  second 
sentence:  "Except  for  an  oral  hearing  in 
any  proceeding  relating  to  the  8(a) 
program,  the  location  of  which  is 
governed  by  5  124.210(g),  *  *  *".   . 

9134.23    [Amended] 

10.  Section  134.23  is  amended  in 
paragraph  (a)  by  removing  the  words 
"specified  in  §  134.32(a)  (2)  and  (3)  of 
this  part"  and  substituting  therefor  the 
words  "specified  in  S  134.32(a)  (2),  (3), 
and  (4)  of  this  part". 

11.  Section  134.24  is  amended  by 
designating  the  existing  text  as 
paragraph  (a),  adding  a  new 
introductory  phrase  to  paragraph  (a)  and 
by  adding  a  new  paragraph  (b)  to  read 
as  follows:  1 

{134.24    Discovery. 

(a)  Except  as  provided  in  paragraph 
(b)  of  tWs  section,  *  *  * 

(b)  For  purposes  of  proceedings 
relating  to  the  Minority  Small  Business 
and  Capital  Ownership  Development 
Program  (8(a)  Program),  the 
Administrative  Law  Judge  may  permit 


discovery  in  accordance  with  paragraph 
(a)  of  this  section  only  if  the 
determination(s)  required  by 
§  124.210(h)  has  (have)  first  been  made. 

12.  Section  134.32  is  amended  by 
adding  the  following  new  paragraph 
(a)(4),  by  removing  parayaph  (b)(2),  and 
by  renumbering  the  remaning 
paragraphs  (b)(3)  through  (b)(9)  as  (b)(2) 
through  (b)(8)  accordingly: 

S  134.32    Finality  Of  decisions. 

(a)  •  *  • 

(4)  Proceedings  relating  to  certain 
aspects  of  the  Minority  Small  Business 
and  Capital  Ownership  Development 
Program  (8(a)  Program),  authorized  by 
15  U.S.C.  637(a)  and  implemented  by 
part  124,  subpart  A  of  this  chapter 
program  graduations,  program 
terminations,  program  saspensions, 
denials  of  entrance  based  on  a  negative 
finding  of  social  disadvantage,  economic 
disadvantage,  ownership  or  control,  and 
waivers  pursuant  to  §  124.317  of  this 
chapter. 

Dated:  August  14. 1969. 
Susan  S.  Engeleiter, 
AdminiBtrator. 
[FR  Doc.  8&-19502  Filed  8-16-88;  1:28  pm] 
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(FARk 


•  Department  of  Defense 
(DoD),  General  Services  Admidistntion 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

:  Final  rule. 


»■  Federal  Acquisition  Circular 
(FAC)  04-61  amends  the  Federal 
Acquisition  Regulation  (FAR)  with 
respect  to  the  following:  Reporting 
Contract  Payments  to  die  IRS; 
Deobtigation  of  Excess  VmiK  Waiver  of 
First  Article  Testing;  DeUvery  of  Excess 
Quantitiee;  Threshold,  part  15;  Review 
^  Subcontractora*  Proposed  Contract 
Costs;  Termination  of  Defined  Benefit 
Pension  Plans;  SBA  Tripartite 
Agreements;  Deletion  of  FAR  27400; 
Requirements  for  Bid  Guarantees;  Mdic 
Relations  Costs;  Interest  on  Final 
Dedrions;  Expansion  of  Contract 
Admbiistration  Functions; 
Determination  (rf  Necessity  for  GFP: 
Plant  Clearance  Policies;  Insurance, 
Subcontractor  Certification; 
Indemnificetion  and  Medical  UabOity 
Insurance  Clause;  and  Editorial  changes. 
vrwLmu  DATK  Septunber  20. 1980. 

KM  nmTMm  MRMMATION  COMTACR 
Maigarat  A.  Willis.  FAR  Secretariat. 
Room  4041,  GS  Bidding.  Washington, 
DC  20406,  (202)  523-4755.  Please  dte 
FAC  84-51. 


lequtaement  that  the  otpy  of  die 
contract  sent  to  the  pi^^  office 
contain  the  appropriate  information  tor 
the  paying  office  to  prtpara  necessary 
ratums  to  the  IRS.  The  definition  oi 
"common  parent"  was  revised  to 
comport  with  the  drafi  IRS  regulations. 
The  provision  at  52.204-3  was  clarified 
to  reflect  that  no  Taxpayer 
Identification  Number  needs  to  be 
submitted  when  the  offeror  is  an 
agency  or  instrumentality  of  the  Federal 
Government  ^  _ .   .    ,    ,   . 

FAC  84-51.  Item  VH  This  final  rule  is 
issued  by  the  Department  of  Defense, 
the  General  Services  Administration, 
and  the  National  Aeronautics  and  ^ce 
Administration  to  make  revisions  to  the 
FAR  cost  principles  regarding  the 
termination  of  defined  pension  benefit 
plans.  TIm  Federal  Ra^ster  of  February 
e,  1987  (52  FR  40B2)  aontained  the 
ptODMed  cost  principle  rules. 

Ilie  proposed  rule  predicated  me 
Government's  share  of  the  refund  upon 
the  ratio  of  aU  Goveiwnent  business  to 
all  business  of  the  contractor  over  the 
ten-year  period  priorto  the  plan 
termination.  As  a  result  of  public 
comments  received,  tie  final  rule 
requires  the  Government's  equitable 
share  to  be  based  upon  only  those 
Government  contracb  requiring  certified 
cost  or  pricing  data. 

FAC  84-61.  Item  Xtl.  Currently,  there 
is  no  explicit  requirelnent  that  a  demand 
for  payment  be  madt  concurrently  with 
issuance  of  the  final  decision.  This 
change  is  intended  to  clarify  the  policy 
of  die  Government  csncendng  demands 
for  payment  so  that  Interest  will  be 
charged  on  contactaal  debts  due  to  the 
Government  at  the  earliest  practicable 
time. 


A.  Background 

FAC  84-61.  Item  1. 28  U.S.C  0041. 
e04lA.  and  e050M  contain  various 
reporting  requirements  that  direct 
Federal  agencies  to  transmit  information 
to  die  faiternal  Revenue  Service  (IRS). 
FAR  subpart  4.0  and  corresponding 
coverage  in  part  52  were  developed  to 
provide  for  contractors  to  submit  dieir 
taxpayer  identification  number  and 
certain  related  information  to  the 
appropriate  contracting  officer  in  order 
for  Federal  contracting  agencies  to 
compfy  witfi  die  reporting  requirements. 

As  a  result  of  public  comments  FAR 
coverage  was  revised  to  add  a 


B.laiulatoqrFtexiMIityAcl 

FAC  84-51.  Items  J.  VI.  VH.  XI.  and 
Xn.  DoD,  GSA.  and  NASA  certify  that 
these  final  rules  in  FAC  84-61  will  not 
have  a  sigidficant  economic  impact  on  a 
substantial  number  of  small  endties 
under  die  Regulatoiy  Flexibility  Act  (5 
U  AC  801  et  seq.)  because— 

Item  I.  All  taxpaven  ara  required  to 
have  a  Taxpayer  Identification  Number 
(TD4),  and  this  rule  merely  requests  diat 
contractora  provide  that  number.  No 
comments  were  received  on  the  interim 
rule  from  small  entities  widi  respect  to 
the  impact  on  smal  businesses. 

Item  VI.  Most  pitme  contracts,  as  weU 
as  subcontracts  with  small  entities,  do 
not  require  the  submission  of  cost  or 
pricing  data.  Public  comments  on  the 
possible  impact  on  small  entides  were 
sought  and  none  were  received. 
Item  VII.  Small  tntities  rarely 
establish  defined  benefit  pension  plans, 
but  instead  employ  other,  less 


administratively  burdensome,  deferred 
compensation  ^ans.  Also.'  no  comments 
were  received  from  small  ^tities. 

Item  XI.  Most  contracts  awarded  to 
tinall  entities  are  awarded  on  a 
competitive  fixed-price  basis,  and  the 
cost  prindptes  do  not  api^y. 

Item  XII.  The  revisions  merely  darlly 
existing  policy  dealing  with  the  timing  of 
demands  for  payment  of  debts  which 
are  owed  to  the  Government. 

Tlierefore.  the  Regulatory  Flexibility 
Art  does  not  apply. 

However,  comments  from  smaU 
entities  concerning  the  affected  FAR 
sections  wUl  be  considered  in 
accordance  with  section  810  of  the  Act 
Such  comments  must  be  submitted 
separately  and  dte  89-810  in 
correspondence  pertaining  to  the  items 
in  FAC  84-51. 

FAC8*-61.  Items  II.  Ill,  V.  VUI.  DC  X 
andXni  thru  XVIII.  DoD,  GSA.  and 
NASA  certify  that  die  Regulatory 
Flexibility  Art  (Pub.  L  98-354)  does  not 
apply  to  diese  final  rules  because  each 
revision  is  not  a  "signifioant  revision"  as 
defined  in  FAR  1.501-1:  Le..  it  does  not 
alter  die  substantive  meaning  of  aiqr 
coverage  in  die  FAR  having  a  significant 
cost  or  administrative  ii^iart  on 
contracton  or  offerors,  or  a  significant 
effort  beyond  die  internal  operating 
procedures  of  the  issuing  agencies. 

FAC  84-61.  Item  IV.  A  Final 
Regulatory  Flexibility  Analysis 
pertaining  to  Delivery  (^  Excess 
Quantities  has  been  prepared  in 
accordance  widi  die  RMulatory 
Flexibility  Art  of  198a  Public  Uw  98- 
354.  is  on  file  in  die  FAR  Seoetariat. 
and  will  be  submitted  to  die  Chief 
Counsel  for  Advocacy.  &nall  Business 
Administration.  ^ 


Ad 

FAC  84-61.  Item  I.  Hie  information 
collection  requirements  in  diis  rule  have 
been  approved  by  the  Office  of 
Management  and  Budgot  (0MB)  as 
required  by  44  U.S.C  3501.  et  seq^  under 

0MB  Control  Number  8000-0007.  This 
0MB  report  number  wos  published  in 
FAC  84-49  in  the  Fedesal  Rsglstar  on 
July  11. 1989  (54  FR  29^8). 
FAC  84-51.  Items  II  lU.  TV.  VI,  VII. 

vin.ixx  XII.  xui.  XT/.  XVI.  xvii. 

andXVni.  The  Paperwork  Reduction 
Art  (Pub.  L.  98-511)  does  not  apply 
because  these  final  rules  do  not  impose 
any  reporting  or  recordkeeping 
requirements  or  coUertion  of 
information  bom  offemrs,  contractora. 
or  memben  of  die  public  which  require 
die  approval  of  OMB  ander  44  U.S.C 

3601.etseq. 

FAC  84-51.  Item  V.  The  information 
cdlectton  reqoironenks  in  diis  rule  have 


/^fiL 


b««LappToved  by  die  Ofliee  of 
Managonent  andBudget  (OMB)  as 
reqj^Jby  UVAC  3»»,  et  seq.  under 

OMB€biitrol  Nmnber  ODOJWJoSDnoto 
die  reduction  in  die  panerwofk  burdsos, 
resulting  from  raising  die  diteshold  from 
82  million  to  $5  million,  die  number  of 
j^fPoodents  will  decrease  by  one-diiid 
■ae  annual  reporting  burden  decreaae 
should  be  reflerted  for  OMB  Control 
Number  9000-0078  as  follows:  Number 
of  respondeats,  -100;  responses  per 
respondent,  annual  responses.  —300; 
houra  per  response,  8;  annual  burden 
hours,  -240a  Public  comments 
concerning  diis  request  should  be 
submitted  to  OMa  Ms.  Eyvette  Flynn. 
FAR  Desk  Officer.  Room  3236.  NEOR 
Washington.  DC  20503  by  September  U. 
1989. 

FAC  84-51.  Item  XV.  The  infoimation 
collection  requirements  fai  flds  rule  have 
been  approved  by  die  Office  of 
Management  and  Budget  (OMB)  as 
required  by  44US.a  3501.  et  seq.  under 
OMB  Control  Number  9000-0015. 

aPuUfcCoOIBMBtS 

v/?*^itf/'J?™  '•  ^'  ^'  WX  X.  XI, 
XII.  and  XV.  The  comments  diet  wore 
received  were  omsidered  1^  die 
Councils  in  die  development  of  die 
following  final  rules: 

/tejn /.  On  October  28, 1988.  an  interim 
rule  was  published  in  die  Fodonl 
Kaglslar  (53  FR  43366). 

/tem /v.  On  August  25. 1988.  a 
proposed  rule  was  published  in  die 
FedBfri  Rsgislar  (53  PR  32581). 

/tem  VZ  On  July  7. 1988,  a  proposed 
rule  was  publi^ed  in  die  FOdeid 
RagiMr  (53  FR  25572). 

Item  vn.  On  February  9, 1987.  a 
pnqxMed  rule  was  published  in  die 
Federal  Register  (52  FR  4082). 

/tem  JC  On  December  30. 1968,  a 
pn^wsed  rule  was  published  in  die 
Federal  Regislar  (53  FR  532). 

/tem  A7.  On  October  21. 1988.  a 
proposed  rule  was  published  in  die 
Federal  Rogistar  (53  FR  41527). 

Item  XII.  On  January  28. 1988,  a 
proposed  rule  was  published  in  die 
Federal  Register  (53  FR  2577). 

Item  XV.  On  July  1. 1988.  a  proposed 
rule  was  published  fai  die  Federal 
Ragislar  (53  FR  25084). 

List  of  Subfects  in  48  CFR  Parts  4, 8. 12. 
*y ».  a.  M.  28. 27. 28. 81. 82. 48,  i  £ 
andSS  — »— • 

Government  procurement 

Dated:  August  IB,  1980. 

Hairy8.Roriadd. 

AcUitgDinctor.  OffheofF^hnlAoquitiUaa 
nlicy. 

Unless  odierwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
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and  odier  directfvo  material  ooBtaiaed 

toFAC  84-«  is  e&rtiv.  SopteaAer  2a 
i^p» 


^t^ttoiaSmntaTyafDthttmfar 
Pmainaeot.DOa 

UdHdRHispCiii. 

A*»ockiteAdauniatratarflorAcgubitiott 
Mky.GSA. 

8.J.B«eH. 

AasodalB  AdmhustmtorforPnaawnent, 
NASA. 

Federal  Acquisition  Circular  (FAC) 
84-51  amends  die  Federal  Acquisition 
Regulation  (FAR)  as  specified  below: 

HoMl   Reporting  Contract  Paynaents  to 
tnelRS 

FAR  4203  is  added  to  provide  that  a 
copy  of  die  Taxpayer  Identification 
I^ber  (TIN)  and  ooiporate  status  of 
die  contracts,  obtained  fitmi  die 
provision  at  52J04-6.  be  attached  to  die 

copy  of  die  conti>art  forwarded  to  die 
paying  office.  The  definition  of 
"common  parent"  at  C901  and  die 
provision  at  52J»4^  are  revised  to 
conqwrt  widi  die  d^biitim  in  die  IRS 
rsgulatioas.  The  provision  at  52J04-3 

cjarlfieeAet  no  TIN  is  required  where 
tlio  ooiBrar  is  an  agency  or 
htttromentafity  of  the  Federal 
Government 

llsm  It-OeobHgatlaB  of  Excess  Fkmds 

FAR  4J04-l(b),  4J04-6(a)  and  (a)(15) 
are  revised,  and  42.302(a)(66)  is  added  to 
oisure  prompt  deobUgation  of  excess 
funds  and  timely  administrative 
dmeout;  provide  specific  guidance  for 
performing  contrart  funds  reviews  to 
ensure  diat  any  excess  funds  are 
identified  to  the  contracting  officer  to 
permit  reproytunming  befno  die  funds 
e^qiire:  clarify  diet  contrart  funds 
review  is  required  as  part  of 
administrative  doseout;  and  identify 
performance  of  administrative  doseout 
procedures  as  a  normal  contrart 
administration  function. 

Item  m— Waiver  of  First  Artklo  1Mii« 

F^  9.306(c)  is  revised,  and  die  notice 
to  offerore  diat  die  Government  may 
waive  first  artide  testing,  is  added  to 
die  dauses  at  52.209-3,  First  Artide 
Approval— Contractor  Testing,  and 
52.209-4.  Rrst  Artide  Approval- 
Government  Testing.  Macement  of  die 
notice  had  previously  been  left  to 
agency  implementation. 

Item  IV-lMivery  of  Excees  Quaattties 

FAR  12.401  and  the  dause  at  52.212- 
la  Delivery  of  Excess  Quantities,  are 
revised  to  increase  die  delivery  of 
excess  quantities  dir^ihold  from  $100  to 


9280  and  to  nipdify  dw  daaoo  ttdo 

Ml  V— ThrashoU.  Part  18 

FAR  l6J08(a)  and  (b)  estimated 
contrart  vahie  direshold  is  raised  tol6 
million,  above  mdiich  e  make-or^joy 
program  ahouU  generally  be  required  in 
negotiated  aoquisitiooa. 

Item  VI-Revlew  of  Saboontracton* 


FAR  15J04. 15J06.  and  15.80a  end 
Tatrte  15-2  are  amended  to  daitfy  ^ 
rtdes  diet  the  Government  and  its  prime 
coaftracton  play  in  pridng  of 
subcontracts,  to  provide  guidance  on 
certain  aspects  of  subcontrart  pricing,  to 
consolidate  requirements  for  ease  of 
use,  and  to  ensure  diat  die  Government 
pays  foir  and  reasonable  prices  for  its 
needs,  as  a  result  of  increased 
management  concern  over  subcontrart 
pricing. 

Item  vn— Tsmdnation  ofDellBed 


FAR  31.100  U  revised  to  add 
termlBation  of  d^ned  benefit  pension 
plans  to  dw  Ust  of  topics  under 

't^ompenoation  FOr  Personal  Servtces" 
for  uddch  advanoe  agreements  are 
ennoaraged. 

PAR  31201-6  and  31.206-8(i)  are 
revised  and  a  new  deuse  is  sdded  at 
52.218-27  to  deariy  establish  dw 
Government's  ri^t  to  receive  a  credit  or 
refund  for  ai  equitable  share  of  any 
revenions  to  contracton  of  pension 
fund  assets,  induding  diose  rasultii^ 
frran  termination  of  defined  benefit 
pension  plans.  The  revised  coverage 
reqniiOa  die  Government's  eqnitaUe 
shareoffoch  reversions  to  be  besed 
iqxm  Ihe  Government's  partidpation  fai 
pension  coats  through  those  oontracte 
with  commerdal  oiganizati(His  requiring 
certified  cost  or  pricing  data. 

Itam  Vm-«BA  Tripartite  AgiaamsBte 

FAR  19.800  and  52.219-12  are  revised 
to  expliddy  permit  die  use  of  a  diree- 
party  contrart  for  8(a)  contracts,  as 
opposed  to  the  previous  method  of 
preparing  two  separate  contrart 
documents.  This  will  permit  contracting 
officen  to  use  one  document  which 
contains  die  signatures  of  die  SBA.  die 
SBA's  contractor,  and  the  agency 
contracting  officer. 

Itam  K— OeMoa  of  FAR  27.4i8(b) 

FAR  27.400  is  revised  to  delete 
paragraph  (b).  which  was  added  to  the 
regulation  for  the  sole  purpose  of 
monitoring  any  agency  implementing 
regulation  issued  subsequent  to  the 
original  paperwork  clearance  e]q;)iration 


7  VsL  H>^arHft  / 


Moad^ 


AuiMfc  21>  t9|>  /  toll* 


date. — _ — .-      . 

1968.  It  was  iwver  intended  ts 
•unset  date  for  the  regulations  In 
subpart  27.4. 


aa« 


IAA2iLl«l-l  is  revised  la 
existing  policy  rapedtaf  Ika 
requirement  for  bid  guarantaas. 

Item  XI-PubUcMalHa 

RAKSUOB-tla 

paBgiBptiWtoU 
I  la  SI  — 


Urn 

7. 45JK»^),  45.814(p),  [bUc),  and  W. 
52.245(c),  53.301-142*  ani* 
Inventory  WsriAosAon  f 
revised  to  clarify  plant  t 
policies  and  procedures.  PAft  < 
5(d](3}  rsvisiaa  was  frevioualr 
published  in  FAR  84-4&] 

Item  XVI— Insurance.  Suboonlnrtsr 


llessTn    himestwinaell 

fta.  nxafx^.  stmew,  ml^ 

33.ai(B)(4)fvi)  are  levlBad  to  darlfy  Vie 
poBcy  cf  Ihe  Govarmnedl  ooaoeridiv 
demands  fur  payment  xS  contraiA  dara 
owed  the  Gofvemmeilt 

Item  Xm— Expansion  of  Contrafll 


FAR  41302  is 
contract  adminiatEBliaa  u. . .  ■ 

((a)(02).(Mi.4Mi.(«^MfiB)«xltUin' 
and  to  ammal  aaothar  ((aXHtt.  New 

fenettnakidiidaaBthacttylaf — 

supplamflBlal  agsaamanta  ckai . 

packaging  subcontractors  and4 


beaccompUslndby 
administrative 


focGFP 


FAR  52.228-6,  Insurance-Work  on  a 
Govemnseft  InetBlMtaH,  is  nv(Md  «• 
elMMrte  tte  atednhtnAve^^enoR 
coallraOtk^«IBoeia  lo  mrtite*B«aptoa 
of  subcontMctor'a  certificaias  of 
Insurance.  The  change  does  not  i 
insurance  requiremaats  or  the 

contMOlor. 

ItemXVn    IndemnlBratUw  and 
lisrtlrsl  T  iir¥"*r  imr-^*^  n«iMa 

FAR  «2.»?-^a)  is  wvisedtecoolBrti 

the  wordtafof  *e  last  eenleBoeM^ 

paragi^MofA"^^*'*''*^""**^  4 
inf onaaMan  from  coitNGtore  <m  meAm 

UAIitf  tasaraMe,  ««Mi  ftetasteartfaM 

on  "  '  *"  *         '" 


ABiherilF4a«&C.«BltcM0UAC  ' 

C3Mpt«IIR;aad42UaiC.4l7lic). 

2.  Section  «Jn  is  addad  to  nad  as 

nnlOWS! 


If  the  vuiili  actor  has  ftridshed  a 
taxpayei  hleiitifitation  annJber  when 
con^thig  ^  soHcitafien  pitivlslan  at 
52J04-3,  Taxpayer  IdeitHfication,  1b» 
contractfaig  officer  shdl^  iBuBss 
otherwise  provided  in  agency 
procednres,  attach  a  copy  of  *e 
coBQileted  8oBdtatian|ravWana  Iha 
lastpagecflliempyeftecoBitractaeat 

to  me  payhig  (Acs. 

3.  Sactloa  4Je4-l  isaoKadadiB 
peregB^fbJhyaddii^  third) 
to  read  aa  felVwa; 


clause  at  52.2JF-T  pesulbes 
proceduree  tegardiag  Bei9e~ 

service  contracts  for  health' 

H9tvirtt  "OiB  daust  ratiaisas  diat  haalA 
care  providers  maintain  medical  liability 
I  as  a  caaftaot  reqmremeflt. 


(b) 

(I 

a 

costs 

excess  fwdsb 


*  Quick 
I) 


ataiBshlidsshHtsiiniiaf 


UaMHy  f MdaeiagMer  emJesioBsl^ 
tiie  conliaiAm  smd  af ciufts  or  umptuyaes 


FAX  45  JBZ-l  is  revised  to  lemova 
contractor  unwiRngness  to  obtain  their 
own  factttties  as  a  basis  on  whldi  the 
Government  will  provide  facilities. 
Govenunent  officials  are  now  required 
to  determine  the  need  for  providing 
facilities  prior  to  approvli^  their 
acquisition.  Government  policy  requires 
that  ooartradoia  AaM  ■onMDr  peavids 
all  facilitias  required  for  perfMBiag 
Govemmmit  contracts.  Reca^  studies, 
howevac;  indicate  diat  &e  amount  of 
Govenuaan»^»iwied  fsdlitiasia  Aa 
possession  of  onatrartors  has  baaa 


contact  peifcraiaaca. 

IteatXyin    Bdltnsisi 

FAR  1«.en{c)  isTCvised  to  «we€*  ttn 
refereaee  to  read  'We  22.008-3(1X3)." 

FAR  22.1008-6  is  revised  to  txnrecft  the 
nottee  on  eedi  anniversary  date  to  read 
'biennial"  vice  Wannnal. 

FAR  23.401tal  is  revised  to  add  the 
words  "as  amended." 

FAR  2S.4B1  isiwrised  to  addGayana. 
effective  November  24, 1988.  as  a 
benefidary  under  the  Caribbean  Basin 
Economic  Recovery  Act  and  to  semove 
Panama  bom  die  list  of  designated 
ben^ciaries. 

FAR  52.227-17  is  revised  to  cormot  tte 
prescribed  reference  in  the  introductoiy 
text  to  read  "27.4#9(attlMivJ." 

Therefore,  48  CFR  parts  4, 91 12. 1&  18. 
22,  23,  25.  27, 28.  81.  32, 42, 45.  52.  and  53 
are  amended  as  aet  fofA  below.  ^^ 

1.  The  autharity  citelioB  for  48  CFR 
parte  4. 9. 12.  ISi,  1&  22.  tai  25. 27. 88. 31. 
32. 42, 45. 52.  and  58  oonteuea  to  tead  as 


4. 9acfi(B4JeM-8  lsfmended%7 
revising  Ae  intrednctoiy  tart    ____• 
paragraph  la)  and  by  teviring  par  Bgiapn 
(aKl5]  to  tead  at  iollvws: 

4J04-6 

eaiaaal 

(a)  TteelBce  admhjateiing"* 
contract  is  responsibto  far  JuWaBi^ 
(automated  or  mamxri)  aJuflalitia^ 
doseottt  of  tiie  cuuliaCl  after  reudvhig 
evidence  of  its  physical  uJUJidetlon.  At 
the  outset  of  this  process,  an  Inltiai 
contract  funds  status  teview  shsB  be 
accomplished  and,  wheiB  appropriat»i 
excess  foods  identified  to  the 
contraCtfa«  office.  When  conqdaie.  te^ 
administratlvB  doseoBtprocednres  ahdl 
ensure  tiiat— 


^ 


(Ij^  Coatraot  fendavevtew  is 
completed  ami  ^hob^galiea  af  any 
excess  funds  is  -——*-» 


5.  Sedioa  4.901  is  aaeadad  bgr 
revising  the  definition  "Common 
to  read  as  follows: 


4J01    OeflnMone. 

"Common  parent,"  as  aaed  in  ihia 
aobpMt  moMS  that  oaporate  entUy 
that  owns  or  contrds  an  affiliated  gr 
of  corporaHoas  that  ttae  ito  Fadstd 

liuiMS  tsw  rstmat  nr  *  ""^ 
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basis,  and  of  which  the  offeror  is  a 
member. 

6.  Section  4.903  is  amended  by  adding 
a  second  sentence  to  read  as  follom: 


*M9   Proeodurea. 

•  *  *  Requirements  concerning 
Jmormation  to  be  transmitted  to  paying 
offices  are  specified  in  4.203. 

^ART  9-COHTRACTOfl 
OUAUFICATIONS 

7.  Section  9.306  is  amended  by 
revising  paragraph  (c)  to  read  aa 
follows: 

8.308   Solicitation  raquiramants. 

*  •        •        •        ♦ 

(c)  biform  offerors  that  the 
requirement  may  be  waived  when 
supplies  identical  or  similar  to  those 
called  for  have  previously  been 
delivered  by  the  offeror  and  accepted  by 
tee  Government  (see  52.209-3(h)  and 

•  »       •       «       » 

12.401   [Amendedl 

&  Section  12.401  is  amended  by 
removing  in  the  third  sentence  of 
paragraph  (c)  introductory  text,  the 
words  "of  $100  or  Uss",  and  by 
removing  in  paragraphs  (c)(1)  and  (cM2j 
the  figure  "$ioo"  and  inaeitiM  in  boA 
places  the  figure  "t250". 

12.403  [Amended] 

9.  Section  12.403  is  amended  in 
paragraph  (b)  by  removing  the  words  "of 
$100  or  Less". 

EARTIS-COIfTllACnMQ  BY 
NEQOTIATION 

18.708  [Amended] 

la  Section  15.703  is  amended  in 
Para^phs  (a)  introductory  text  and  (b) 
introductory  text  by  removing  the  figure 
^  million"  and  inserting  in  both  places 
the  figure  "$5  million". 

11.  Section  15  J04-8  is  amended  by 
revising  in  paragraph  (b)(2)  the  basic 
element  of  cost.  "Materials",  in 
paragraph  1.  of  Table  15-2;  by  revising 
paragraph  (g);  and  by  removing 
paragraphs  (h)  and  (i)  to  read  as  follows: 


Materiala-ftwrids  a  coDsolidatwi  pitaed 
•umMnr  of  tadividual  materid  quantitiw^ 
iBclHded  in  the  various  teaks,  oidart.  or 
ooatrwt  line  items  being  propoaad  and  die 
oasis  for  pricing  (vendor  qootes.  invoioa 
prices,  etc),  bichide  raw  materiala,  parts, 
co^pooMts.  aaiambUas.  and  services  to  ba 
produced  or  perfDnnad  by  others.  For  all 
Items  propoaad.  identify  dia  item  and  ahow 
me  sottfoa,  quantity,  and  price. 

Competitiva  Metliods-For  those 
aoquiaitioas  (e«.  aubcootracti,  puidiaae 
orders,  material  orders,  etc.)  over  8100,000 

?^.     u"  V*°'******«  ^^^  dso  provide 
data  sbowing  dasrea  of  competition,  and  dw 

basis  for  estabUiSliig  the  source  and 
reasonablenats  of  price.  For 
faterorganiaabonal  transfer*  priced  at  other 
than  cost  of  the  comparable  competitiva 
conmerdal  worit  of  the  divigion.  mibsidiary, 
OT  affiliate  of  the  contractor,  explain  the 
jnidng  method  (see  31.205-^e)). 

Betabhshad  Catalog  or  Maricet  Prices/ 
Pnoea  Set  by  Law  or  Regulation— When  an 
exemption  from  the  requirement  to  submit 
cost  or  pricing  data  is  claimed,  %^ether  the 
itan  was  produced  by  odien  or  by  the 
ofleror.  provide  Justification  for  the 
exemption  as  required  by  15.804-3(eJ. 

Noncompetitive  Methods-For  those 
acquWtions  (e.g.  subcontracts,  punhase 
orders,  material  Mders,  etc.)  over  8100,000 
priced  on  a  noncompetitive  basia,  also 
inovide  data  showing  the  basis  for 
establishing  source  and  reasonableness  of 
price.  For  standard  commercial  items 
fabiicsted  by  die  offeror  that  are  generally 
stockwl  in  inventory,  provide  a  sqwrate  cost 
breakdown  if  priced  based  on  cost  For 
mtermganixational  transfers  priced  at  cost, 
iwovide  a  separate  breakdown  of  cost  by 
elements  As  required  by  15.808-2(s).  |»ttHde 
a  aw  of  cost  or  pricing  data  submitted  by 
thei^ospective  source  in  support  of  each 
m^?125["'*  "  P»«*"«  order  that  is  either 
UJ  81/«WI00  or  mora,  w  (U)  both  more  than 
8100,000  and  more  than  10  percent  of  the 
prime  contractor's  pnqxMed  price.  The 
contracting  officer  may  require  submiuion  of 
cost  or  pricing  data  in  support  of  proposals  in 
lower  smounts.  Submit  the  results  of  the 
analyais  of  the  pRMpective  sonroe't  proposal 
as  required  by  15.800.  When  the  submission 
of  a  proqiective  source's  cost  or  pricing  data 
U  required  as  described  above,  it  ehall  be 
included  as  part  of  the  offeror's  initial  pridna 
proposal.  ^ 

(g)  The  requirements  for  contractors 
to  obtain  cost  or  pricing  data  from 
prospective  subcontractors,  to  analyze 
these  data  and  to  submit  the  results  of 
the  analyses  are  prescribed  in  15J06. 

12.  Section  15.804-8  is  amended  by 
adding  paragraph  (e)  to  read  as  foUows: 


fb)*  • 
(2)*  • 

Table 
Coatracl 
1. 


ooafor  pricing  data  will  be  reqoiied  aad 
for  wUcfa  any  preaward  or  poat-awaid 
cost  deteradnati<ms  will  be  subiect  to 
subpart  31.2. 

13.  Section  15  J06-6  is  amended  by 
revising  paragraph  (i),  by  removing 
existing  paragraphs  (j)  and  (k),  and  by 
redesignating  paragraphs  (1)  and  (m)  as 
new  (J)  and  (k)  to  read  as  foUows: 

1SJ06-6  FMd  pricing  auFpert 

(i)  The  requirements  for  field  pricing 
■upport  reports  for  subcontracts  are 
prescribed  ia  15.806. 
•       •       •       •       » 

18J08   [Amendedl 

14.  Section  15.806  is  amended  by 
removing  paragraphs  (a),  (b),  and  (c). 
Tne  section  heading  remains. 

15.  Sections  15.806-1, 15  J08-2,  and 
15.806-3  are  added  to  read  as  follows: 


ftir 


1U04-8   Contract 


(e)  Termination  (rf  Defined  Benefit 
Pension  Plans.  The  contracting  officer 
shall  insert  the  clause  at  523.215-27. 
Tennination  of  Defined  Benefit  Pandon 
nans,  hi  all  solicitations  and  contracts 
for  which  it  is  antidpated  that  certified 


15J08-1 

(a)(1)  The  contracting  officer  is 
responsible  for  the  determination  of 
price  reasonableness  for  the  prime 
contract  In  order  to  make  this 
determination,  it  is  required  that  an 
analysis  be  conducted  of  all  the  relevant 
facts  and  data  faidoding  subcontractor 
cost  OTpridng  data  required  to  be 
submitted,  resdts  of  the  prime  or  hi^er 
tier  subcontractor's  analyses  of 
subcontractor  proposals,  die  fidd 
pricing  support  (if  any),  and  historicd 
pricing  data.  The  fact  that  a  contractor 
or  higher  tier  subcontractor  has  an 
approved  purchasing  system  or  performs 
an  andysis  of  subcontractor  cost  or 

pricing  data  does  not  in  any  way  relieva 
the  contracting  officer  or  field  pricing 
support  team  from  the  responsibility  to 
analyze  Ae  prime  confractor's 
submisdon.  induding  the  subcontractor 
cost  or  pricing  data.  However,  die  prime 
contractor  or  higher  tier  subcontractor  is 
responsible  for  conducting  ai^ropriate 
price  and  cost  andysis  before  awarding 
any  subcontract 

(2)  Suboontractora  must  submit  to  the 
contractor  or  higher  tier  subcontiactor. 
cost  or  pricing  data  or  claims  for 
exemption  fit>m  the  requirement  to 

submit  them.  The  contiactor  and  die 

higher  tier  subcontiactor  shall: 
(I)  Conduct  price  andyses  and.  when 

the  subcontractor  is  required  to  submit 

oost  or  pricing  data,  or  if  tiie  contractor 

or  higher  tier  subcontractor  is  unable  to 

perform  an  adequate  price  andysis,  cost 

analyses  for  all  subccmbacts, 
(ii)  Indude  the  resdto  of  tiiese 

andyses  as  part  of  dieta- own  cost  or 

pricing  data  submission,  and 
(iii)  When  required,  hi  accoidanoe 

witfi  l5J06-2(a).  submit  the 


I 
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^^oortarpriEteidataM 

part  «f  tkelr  ovm  0Qi«  or  pridne  data 
tubariMloiL 

(b]  Except  when  the  subcontract 
prices  an  based  on  adequate  pnce 
competitioa.  on  estabiiabed  catalog  or 
maikat  inicet  of  commerdal  Ueas  sold 
in  sobstanlial  quanUlias  to  the  geaeial 
public  or  are  set  by  law  or  regdatkn, 
any  contractor  required  to  submit 
certified  cost  or  pkisgrtta  also  ehaM 
obtain  certified  cost  or  pricing  data 
before  awardiag  aiqr  aubosBlEact  or 
purchase  order  expected  to  exceed 
$100,000,  or  issuing  any  nodifioatkM 
Involving  a  price  adjustment  expected  to 
exceed  fioaooo  (see  example  of  pricing 
adjustment  at  15.804-2faMt|(MH-To 
waive  subosBtnctor  oott  or  piktog 
daU,  follow  the  prooadaras  at  1&8M- 

3(i). 

(c)  The  requirements  in  paragraphs  (a) 

and  (b)  of  tfiis  subsection,  modified  to 
relate  to  higher  tier  subcontractors 
ratlMr  than  to  the  prime  OHShoctar,  ihal 
apply  to  lower  tier  sabcontiacta  for 
which  suboQBtractor  coat  or  pridag  data 

are  reouiiad. 

(d)  If  ibe  prime  coattactar  aegotiataa 
subcontract  pcina  bef on  negoTiating  the 
prime  contraoL  such  subcontract  prices 
must  nevertheless  be  reviewed  sod 
analyzed  fay  the  GovsmBMit.  In  no 
instanoe  ahouU  such  negotiated 
subcontract  piicea  be  acccptad  as  the 
sole  evidence  that  ibese  prices  ace  fair 
and  reasonable. 


(a)  Hie  contracting  officer  shall 
reqtdre  a  contractor  that  is  requited  to 
svbmlt  certified  cost  or  pricfatg  data  riso 
to  submit  to  the  Government  {xx  cause 
the  siiwiilssion  oQ  aixurate.  conqrtete. 
and  current  cost  or  pricing  data  from 
prospective  subcontractors  in  support  of 
eadi  sabcoatract  cost  estimate  that  is: 

(1)  tl,000.00(ror  more, 

(Z)  Both  BNve  dsen  fM0,00e  and  move 
than  10  percent  of  Ate  prime  contractor's 
proposed  price,  or 

f^  Considered  to  be  Becesseiy  for 
adeqaalely  pricing  the  prime  contract. 
These  subcontract  ooet  or  pricuig  data 
may  be  submitted  using  a  Standard 
Form  1411  COT  1411),  Coirtract  Pricing 
Proposal  Cover  Sheet 

(b)  The  contracting  Officer  shall 
reqaire  the  proepective  oontracAor  to 
support  subcontractor  coat  es^metes 
below  the  IhreshoM  fai  15JW-4(b)  with 
any  data  or  inforraatton  (incladBiig  ctiier 
subcontractor  qaoletions)  needed  W 
establish  a  reasonable  price. 

(c)  if  the  ptuepecttee  oontrador 


satisfies  the „ 

subctmlraot  will  bo  priced onihe basis 
of  one  of  the  ennpliona  in  ISJOi-S.  dw 


coHtracting  officer  nemmny  shall  not 
require  wfcmission  of  wbcontractor  cost 
or  pricing  data  to  the  Covemmenl  in 
that  case.  If  the  subcontract  estimate  is 
based  upon  the  cost  or  pricing  data  of 
the  prospective  subcontracto'  sacat 
likely  to  be  awarded  the  subcontract 
the  i?ft"*'-«w^"»g  officer  sLall  not  reqaire 
submission  to  liie  Govemmea*  of  data 
from  more  tf*an  one  proposed 
subcontractor  for  Ihat  subcontract. 

((fl  Subcontractor  cost  or  pricing  data 
shall  be  accurate,  coaplete,  and  current 
as  of  the  date  of  final  juice  agreement 
given  on  the  contractor's  Certificate  of 
Cutreat  Cost  or  Pricing  Data.  The 
prospective  oootraot*  ahall  be 
responsfole  for  apdattng  a  prospective 
subcontractor's  data.  _: 

(e)  In  exceptional  oases,  the 
contracting  officer  may.  with  ^e 
approval  of  the  ddef  of  the  contracting 
office,  excuse  a  prospective  contractor 
from  submitting  subcDotractor  cost  or 
pricing  daU  aod  the  tequiied  telaAed 
analyses  before  covBfii^anoi 
negotiatioos  of  the  ptee  LM*art  The 
prbneoentractsr  aaoft.  however,  ohtain 
diis  oeit  or  priolBg  dsfta  bef  ore  award  flf 
the  suboontraet  in  question.  Any  request 
from  a  prospective  contractor  to  be 
excused  from  submiftii\g  subcontractor 
data  before  completion  of  negotiations 
of  the  prime  contact  must  be  supported 
by  an  aj^laoationas  to  wigr  the  data 
and  analysas  oaanol  be  sohantted  in  a 

pmpeotive  coritaclor  aniearstobe 
apptopiiato,  the  oonbactiag  cfficer  aliafl 
provide  fbs  chief  of  the  contracting 
office  with  the  prospective  contractor's 
explanation,  the  contracting  officer's 
supporting  rationala  and  a  discussinn  of 
how  the  subcontract  price  wiU  be 
detenaiaed  to  be  tab  and  reasonable  or 
what  steps  will  be  taken  to  protect  the 
intaeat  of  the  Govomment.  e^  indode 
a  oontraotciauae  that  provides  for 
negotiatiBg  an  adjuitmeRt  to  the  prime 
contract  amount  afler  award. 

1SJ06-3   FMd  priciag  reporta. 

(a)  When  obtaining  field  pricing 
support  OB  a  prime  confractar  proposd 
in  accordance  with  15  J05-5,  the 
contractile  oRioer  rfiould  request  audit 
or  field  pricing  support  to  analyze  and 
evaluate  the  propo$al  of  a  sabcoatracAor 
at  any  tier  (notwidsstandiag  avaiiabiltty 
of  data  or  analyses  pof  onaed  by  the 
prime  contractor)  If  the  contracting 
officer  believes  ftat  sudi  support  is 
necessary  to  ensure  reasonableness  of 
the  totsi  proposed  price.  This  step  may 
be  appropriate  when,  for  example— 
(1)  Tlwre  is  a  hntineea  relationship 
between  fte  umitiat^er  and 
subcontractor  net  uundacivc  to 
independence  and  ohfeiAivity: 


(2)  The  contrartor  is  a  able  sonroe  and 
the  subcontract  costs  represent  a 
substantial  part  of  the  contract  cost 
(3|  The  contractor  has  been  denied 
access  to  Hk  subcontractor's  fecords;  or 
(4)  The  contracting  officer  detenniaes 
that,  because  of  factors  sadi  as  the  size 
of  the  proposed  subcontract  price,  audit 
or  field  pricing  support  ft*  a  subcontract 
or  subcontracts  at  any  tier  is  critical  to  a 
fully  detailed  analysis  of  the  prime 
contract  proposal. 

(b)  When  the  contracting  officer 
requests  the  oo^scant  ACQ  or  aaditor 
to  review  a  snbcantractor's  coat 
estimates,  the  request  shall  include, 
when  available,  a  copy  of  any  review 
prepared  by  the  prime  contractor  or 
higher  tier  subcontractor,  the 
subcontractor's  prsposal  cost  or  pricmg 
data  prorided  by  *e  B«*Joontractor,  aod 
the  results  of  iK  prime  oontratMi^B  cost 

or  price  anriyais. 

fc!  KVhen  *e  Government  performs 
the  sabooafracA  anMystsl  tiie 
Government  shall  furnish  to  the  prime 
contractor  or  higher  tier  subcontractor, 
with  the  consent  of  the  subcontractor 
reviewed,  a  smamaiy  of  the  analysis 
performed  in  determining  any 
unacceptable  costs,  by  olempnt. 
included  in  the  subcontract  proposal  If 
the  subcontractor  withholds  ocmsent  the 
Government  shall  fomiili  a  range  of 
unacceptable  costs  for  eadi  dement  in 
such  a  way  as  to  prevent  disdosure  of 
siibooBtractor  proprietary  data. 


SMALL  DISADVANTAQEO  BUSINESS 
CONCERNS 


1M01 

16.  Section  19.801  is  amended  in 
paragraph  (cj  by  removing  the  citation 
"9.104-3(a)"  and  Inserthig  in  its  place 
••22.606-2(0(3)". 

17.  Section  19.809-1  is  amended  by 
adding  paragraph  M  to  read  as  frilowr. 

19J09-1    GenerSL        | 

(c)(1)  Except  in  procareaaenls  where 
SBA  will  make  advance  payments  to  its 
8(a)  subcontractor,  the  agency 
contracting  officer  may,  as  an 
alternative  to  the  procadures  ia  19  J09- 
1(a)  and  19  J09-l(b).  uie  a  single 
contract  document  for  both  the  piime 
contract  between  the  agency  and  SBA 
and  the  sobcontrad  between  SBA  and 
its  8(a)  subcontractor.  The  single 
contract  document  shall  contain  the 
information  in  19.809-I(b)  (1).  (2).  (3)  and 
(5)  and  both  clauses  prescribed  in 
19.6B9-2.  Tbe  agenqy  dhafi  prepare: 

(i)  Agency  acquisttiSn  office,  prime 
contrad  number,  name  of  agency 


contradbg  effioat  and  IhMa  for 


IVgliJj.  Wo.  lap  /  Uoadmr,  Mgiiat  ZU  n»  I  Met  -d 


(b)  The  contracting  officer  ■*"'n  insert 
the  clause  at  52,210-12,  Special  8(a) 
Subcontrad  Conditions,  in  conteda 
between  the  SBA  and  its  8(a)  contiadoi: 
When  a  sin^e  contrad  docamentia 
used  fn  accordance  with  iaA)»-l(c),  the 
contracting  officer  shall  use  the  clause 
with  its  Alternate  I. 


COMOWftnON^OCCIIPAIIONM. 
SAFETY.  AND  DRUQ.FREE 
WORKPLACE 

19.  Section  23.401  is  amended  hf 
revising  paragraph  (aj  to  read  as 
followae 

23.401    Auawmy. 

(a)  The  statutwy  basis  for  this 
program  ia  thaRsMKB  Coa 
and  Racovasy  Act  of  M96^  ao 
(42U.&C«n.ats8q.) 


PART  25-FOREiQN  ACOUfSmOff 
2S.4M 


2a  Ssdion  25^101  is  onended  hi  the 
definilfon  XHihbean  Bash  eeantry", 
by  alphabeticaUy  addhig  "Guyana"  and 

by  rsraoshii  "Phmbbs'*  bora  the  Rsf  of 

designated  benefidaries. 


27.400 

21.  SacHesi  27v4SO  te  ^Madbd  by 
removhig  paragraph  (^  and 
redesigaath<g«dalhig  paragroph  (c)  as 
new  parei^pli  (1^. 

PART  28-B0N09  AND  INSURANCE 

22.  Sectfon  2&m-i  i«  anended  by 
Revising  paragraphs  M  and  ee|  lonod 
as  foDowa;  •     •^ 


not 


date. 

(ii)  SBA  office,  SBA  i 

number,  aaac  of  the  SBA  coateettM 

offioar.  and  hnes  ix  si0»tucaand^d^ 
signed. 

(tfi)  Name  and  lines  ibr  the  8(a) 
subcontractor'a  sigaatura  and  1*110 
signed. 

(2)  Tba  award  fo^  shall  KSeraaca  the 
three-perty  gign^ura  page  by  asteriaka 
()m  the  a£Eeded  blocks. 

18.  Section  10  JOB-2  ia  MMnded  by 

revising  peraipaph  (b)  to  read  aa 
foUowa: 


l9.80»-2  Contract 


performance  bond  or  a 
payment  band  to  

28.102  aad  aSwim.  BNcq^  Mpnvidod  hi 
paragraph  (c)  af  this  suhsedian,  hid 


peifemaaoa  bend  or  a 
payment  band  is  rsquind. 
*       *       *       •       « 

(e)  The  diief  of  the  csBtraclhv  sOke 
m^  waive  the  reqnirament  to  obtain  a 
bid  guarantee  when  a  pertemraBa  ben 
or  a  perfiermanceamd  payment  hood  ia 
required  if  it  is  determined  that  a  bid 
guarantee  is  not  in  the  best  intaicat  of 
the  Governawnt  far  a  sptirific 
acquisitton  (ag^  oversaaa  oonstnidian. 
emergpncy  acquisitions).  Qasa  waivcn 


may  be  audwrizad  by  the  afl^»nfy  Wad 
or  designee. 

PART  yt-cowrmcT  coct 

PWWCIPtESANDPROCEDOl 


23.  Sectfara  SUOt  te  amandadfay 

reviring  paayaph  (h)(1)  to  1      ' 
foBOwa: 


31.109 


(hj*  •  • 

(1)  Compensation  for  pexsonal 
services,  t"^ti.>»8^  (^  jy^  limited  to 

allowancaa  for  ^.flite  pay.  hicentive 

pay,  location  aQowanoaa.  l^^^'^-^«^F  pay. 

costoflivii^diflaantiaLaad      ^^^ 

termination  of  dsfinrd  benefit  pension 

plans: 

•       •       •       •       • 

24.  Sadioa  3l.2(a-«  ia  sBMBdad  hw 

adding  a  sacood  sentence  to  nad  aa 
foOowa: 


31.20V« 

•  •  •Sea31J05-6a)(4)forrulea 
related  to  rafimd  or  credlf  to  flie 
Government  upon  termination  of  an 
overfunded  defined  benefit  penaion 
plan. 

naof-t  iiBisiiJui 

25.  Section  31.205-1  is  amended  by 
removing  paragraidi  (h). 

26.  Section  31.20S-ft  ia  amended  by 
removing  in  the  last  sentence  of 
paragraph  (0(2)  the  words 
"subparagraphs  (t)  (3),  (4),  (»).  ami  (T 
and  huorting  in  theh-phKo 
"subparagraphs  0)  (3)  through  (BT:  hf 
removing  in  parapaph  Q)(2)(iii)  the 
words  "paragraph  (j)^  below"  aad 
faserting  "subparagraph  (0(7)  of  this 
subsectfoiT:  by  redes^mating  existing 
Par^^*  OJ  W.  (5J.  (8),  and  m  as  (D 
iSj>  (!9.  (7).  and  (fl^  and  addhig  a  new 
(JX4)  to  read  as  fbBows: 


pension  pJaiu.  When  excess  aniiipli_ 

assets  revert  to  the  contractor  aa  a 
result  of  termlhafion  of  a  defined  benefit 
pension  plan,  or  such  assets  are 
constroctJvefyrecehnBdbyrribrany 
rensov  (he  contractor  shaH  make  a 
refund  or  give  a  credit  to  the 
Guveimiiwit  for  Us  equitable  share.  lbs 
Goveiiiiuenfs  equitable  share  shall 
reflert  the  Goveiuuienfs  participation  In 
pension  costs  through  those  contracts 
for  which  certified  (see  15.804)  cost  or 
pricing  dots  were-  sabmitted  or  whKdi 
are  SBoyect  to  subpart  31.2. 
•       •       •       •       • 

PART  32-CONTRACT  FINANdNG 

27.  SKrIton  SSJOt  is  ansndsd  by 
reinsing  paegraph  fc)  to  raad  aa 

foUoWK 


(c)Far  anihteral  debt  ds. 
the  oontosctfaig  oflloer  shall 

dsdatenaare^airsdbydM 

52.23»-l,—  - 

indudsa 


St 


33.211(a)H)(vi».No 
under  32.610  shaMb 


coi  ^ 

copy  of  the  final  _ 
tothaappnopriato 


ton 
A 


32.810    [AaModatfl 

2a  Section  32.610  is  amended  by 
iraovtog  te  Brat  ssntanta  in  nam 


(c). 


■  paragsaph 


PABT13    W>01Wl^DHPMm»AMP 


2flt.  Sadioa  33.211  ia  aaandad  ^ 
removing  ia  paragraph  (a)(4^)  the 
wocd  "and"  at  the  and  ^  te  saataBoa; 
by  removii^  ia  paraa«Bh  iaVMv)  the 
period  at  the  aad  oFSTsanlBoa  and 
insarthig  b  its  place  ";  and";  aad  hy 

adding  para^aph  (a)(4)(vi)  to  read  as 
follows: 

33L211 

(a)  •  •  • 

(*)••• 

fvi)1>BraaraifivL  ,       _-. 
accoedanoe  arilh  WfflO(h)  hi  al  ( 
where  the  derisian  seoaite  to  a  fi_ 
thatthacoateactorteiinishtodtodto 


»**• 


ADMINISTRATION 

3a  Sectton  42J0e  is  amended  by 
re;riBb«  paragraph  (aX5i9;  and  by 
adding  paragraphs  (a)(82),  (a)(BQ, 
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(a)(64).  (a)(65).  (b)(9).  and  (b)(10)  to  read 
as  foUows: 

4Z302   Contract  iliiiliilaliaUon  funcMona. 

(59)  Issue  administrative  changes, 
correcting  errors  or  omissions  in  typing, 
contractor  address,  facility  or  activity 
code,  remittance  address,  computations, 
which  do  not  require  additional  contract 
funds,  and  other  such  changes  (see 
43.101). 


45.302-1    PoHey. 

(a)  Contractors  shall  furnish  all 
facilities  required  fof  performing 
Government  contracts  except  as 
provided  in  this  subsection.  Government 
facilities  provided  to  contractors  shall 
be  individually  identified  in  the 
solicitation,  if  possible,  and  contract. 
Agencies  shall  not  famish  facilities  to 
contractors  for  any  purpose,  including 
restoration,  replacement,  or 
modernization,  except  as  follows: 


(62)  Negotiate  and/or  execute 
supplemental  agreements,  as  required, 
maldng  changes  in  packaging 
subcontractors  or  contract  shipping 
points. 

(63)  Cancel  unilateral  purchase  orders 
when  notified  of  nonacceptance  by  the 
contractor.  The  AGO  shall  notify  the 
contracting  officer  when  the  purchase 
order  is  canceled. 

(64)  Negotiated  and  execute  one-time 
supplemental  agreements  providing  for 
the  extension  of  contract  delivery 
schedules  up  to  90  days  on  contracts 
with  an  assigned  Critically  Designator  of 
C  (see  42.1105).  Notification  that  the 
contract  delivery  schedule  is  being 
extended  shall  be  provided  to  the 
contracting  office.  Subsequent 
extensions  on  any  individual  contract 
shall  be  authorized  only  upo^ 
concurrence  of  the  contracting  office. 

(65)  Accomplish  administrative 
closeout  procedures  (see  4  J04). 
(b)*  •  • 

(9)  Execute  supplemental  agreements 
on  fbm-fixed  price  supply  contracts  to 
reduce  required  contract  line  item 
quantities  and  deobligate  excess  funds 
when  notified  by  the  contractor  oi  an 
inconsequential  delivery  shortage,  and  it 
is  determined  that  such  action  is  in  the 
best  Interests  of  the  Government, 
notwithstanding  the  default  provisions 
of  the  contract  Sudi  action  will  be 
taken  only  upon  the  written  request  of 
the  contractor  and,  in  no  event  shall  the 
total  downward  contract  price 
adjustment  resulting  from  an 
inconsequential  deUveiy  shortage 
exceed  $25000  or  5  percent  of  the 
contract  price,  whidiever  is  less. 

(10)  &cecute  supplemental  agreements 
to  permit  a  chance  in  place  of  inspection 
at  origin  specified  in  firm  fixed-price 
supply  contracts  awarded  to 
nonmanufacturera,  as  deemed  necessary 
to  protect  the  Government's  interests. 
•       •       •       •       • 

PART  4S-00VEIINaiEirr  PROPERTY 

31.  Section  45.302-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  by  revising  paragraph 
(a)(4}  to  read  as  follows: 


(4)  When,  as  a  result  of  the 
prospective  contractor's  written 
statement  asserting  inability  to  obtain 
facilities,  the  agency  head  or  designeee 
issues  a  Determinadon  and  Finding  (see 
subpart  1.7)  that  the  contract  cannot  be 
fulfilled  by  any  other  practical  means  or 
that  it  is  in  the  public  interest  to  provide 
the  facilities. 

(i)  If  the  contractor's  inability  to 
provide  faciUties  is  due  to  insufficient 
lead  time,  the  Government  may  provide 
existing  facilities  uatil  the  contractor's 
facilities  can  be  installed. 

(ii)  Mere  assertion  by  a  contractor 
that  it  is  unable  to  provide  facilities  is 
not,  in  itself,  sufficient  to  justify 
approval.  Appropriate  Government 
officials  must  deteimine  that  providing 
Government  facilities  is  justified. 

(iii)  The  determination  shall  include 
findings  that  private  financing  of  the 
facilities  was  sought  but  not  available  or 
that  private  financing  was  determined 
not  advantageous  to  the  Government. 
"The  determination  shall  also  state  that 
the  contract  cannot  be  accomplished 
without  Government  facilities  being 
provided. 

(iv)  The  original  determination  shall 
be  included  in  the  contract  file. 

(v)  No  determination  is  required  when 
the  facilities  are  provided  as 
components  of  special  tooling  or  special 
test  equipment  acquired  or  fabricated  at 
Government  expense. 


46M6-5    [Am«id«dl 

32.  Section  45.608-5  is  amended  by 
removing  paragraph  (f). 

33.  Section  45.6Q8-7  is  revised  to  read 
as  follows: 

4&608-7   RehntMMMinent  Of  coats  for 
rof  I 


The  contracting  agency  shall  not  be 
reimbursed  for  the  acquisition  cost  of 
any  property  selected  by  another  agency 
or  for  overhead  or  administrative  costs 
associated  with  such  property.  The 
transferree  will  pay  any  transportation 
costs  that  are  not  the  contractor's 
responsibility.  Costs  for  packing, 
crating,  preparation  for  shipment,  and 


loading  of  contractor  inventory  are 
chargeable  to  the  contract  for  assets 
subject  to  the  Government  property 
clauses  at  52.245-2,  Government 
Property  (Fixed-Price  Contracts)  and 
52.245-5,  Government  Property  (Cost- 
Reimbursement,  Time-and-Material,  or 
Labor-hour  Contracts),  and  such  costs 
are  ordinarily  included  in  the 
contractor's  settlement  proposal  for 
termination  inventory.  The  transferee 
will  pay  such  costs  for  property  subject 
to  52.245-7,  Government  Property 
(Consolidated  Facilities),  or  52.245-10, 
Government  Property  (Facilities 
Acquisition),  or  52.245-11,  Government 
Property  (Facilities  Use),  unless  such 
costs  are  otherwise  the  contractor's 
responsibility.  The  contract 
administiration  office  is  responsible  for 
obtaining  packing,  crating,  and  handling 
service.  To  accelerate  plant  clearance, 
the  transferee  shall  include  all 
appropriate  data,  including  funding 
data,  in  die  transfer  or  shipping 
document  . 

34.  Section  45.608-8  is  amended  in 
paragraph  (b)  by  revising  items  5, 13, 17, 
and  paragraph  (3)  of  item  18  to  read  as 
follows: 

46A08-«   Report  of  axceaaparaonal 

property  (SF 120).  | 

•        •        •        •        • 

(b)  All  items  on  the  form  are  self- 
explanatory  except  as  follows: 

***** 

Item  5,  To.  Enter  the  name(B)  and 
addres8(e8)  of  the  screening  agencies  or  the 
GSA  regional  office  cognizant  of  the  location 
of  the  property.  (ADPE,  accept  supply  items 
under  $1,500,  is  reported  to  the  Central 
Office,  GSA.) 
***** 

Item  13,  FSC  group  nuaiber,  if  known.  If 
inventory  schedules  contain  multiple  FSC 
groups,  insert  "See  Inveatoiy  Schedules." 

*  *        •        •        • 

Item  17,  Surplus  release  date  (see  45J08-2). 

•  *        *        •        ♦ 

Item  18,*  •  •  The  folbwing  notation:  "It  is 
imperative  that  fund  appropriations  for  the 
transportation  of  the  materials  be  furnished 
witii  tiie  transfer  order."  If.  pursuant  to 
45.608-7,  tiie  transferee  te  responsible  for 
funding,  packing,  crating,  and  handling, 
include  this  additional  notation:  "Fund 
appropriations  for  padcfag,  crating,  and 
handling  of  inventory  dsscribed  herein  must 
also  be  provided  by  the  transferee." 


35.  Section  45.614  is  amended  in 
paragraph  (a)  by  removing  the 
parenthetical  reference  "(see  40.108)" 
and  inserting  in  its  place  the  reference 
"(see  49.106-4)";  by  adding  in  paragraph 
(b)  a  fifth  smtence;  by  removing  in 
paragraph  (c)  the  first  sentence;  and  by 
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revising  paragraph  fd)  to  leaif  as 
follows: 


45w614 


(b)*  *  'IMtfoefadesrevieiraBd.ir 
necessary,  irfiysical  survey  of 
subcontractor  inventory  ftat  is 
contained  in  a  termination  settlement 
proposal  to  assure  that  it  is  physically, 
technically,  and  quantitatiwdy  allecaUe 
to  the  contract  and  cannot  be 

reasonably  dhwrted  to  oiker  wixk  W  the 

subconti-adar. 

(d)  Conifact  administratiaii  officea 

shall  aawM  that  frine  eoBtacton  h«ie 
performed  adequate  allocability  reviesm 
of  subcontractor  inventory  and  have 
determined  tbat  lantaiinlu  iwaeaablF 
usable  on  other  prime  or  sefaeamsaolar 
work  are  not  included  in  a  ternrinatien 
settlement  prapoaaL  11»  pknl  dawuMe 
officer  for  the  prime  contractor  |iaat  ia 
responsible  for  determinlBg  the 
adequacy  of  screening,  allocability 
reviews,  and  proper  crediting  of 
proceeds  for  the  disposal  of 
subcontractor  inventory  by  the  prime 
conti-actor.  Assistance  should  generally 
be  seciu^d  from  other  officers  for 
verification,  determination  of 
allocability,  local  screening,  and  plant 
clearance  action  when  property  is 
located  outside  die  geographic  area  of 
Uie  cognizant  contract  administration 
office. 

PART  52-80UCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

36.  Section  52.204-3  is  amended  in  the 
tide  of  the  provision  by  removing  the 
date  "(NOV  1988)"  and  inserting  in  iu 
place  "(SEP  1989)";  by  revising  in  die 
provision  die  definition  "Common 
parent";  and  by  revising  in  paragraph  (c) 
die  tiiird  condition  when  TIN  is  not 
required  to  reed  as  follows: 

52J04-3   Taxpqrar  identification. 
***** 

"Common  parent,"  as  used  in  tiiis 
solicitation  provision,  means  tiiat  corporate 
entity  tiiat  owns  or  controls  an  afBIiated 
group  of  corporations  tiiat  files  its  Federal 
income  tax  returns  on  a  consolidated  basis, 
and  of  which  tiie  offeror  is  a  member. 
*        •        •        •        « 

(c)  *  *  • 
***** 

Q  TIN  is  not  required  because: 
***** 

D  Offeror  is  an  agency  or  instrumentality  of 
a  Federal,  state,  or  local  government; 
***** 

37.  Section  52.209-3  is  amended  by 
revising  die  introductory  tex€  by 


removing  in  the  title  of  tbe  dause  tjbe 
date  1|[Araigwrand  fnaertlBg  in  its 
place  tSEP  UBBT;  by  add^  paragrajA 
(hj  to  the  dauae;  by  temovii^tbe 
derivation  line  following  "(End  of 
dause)";  by  revidi^  tbe  iBtzoductory 
text  of  Alternates  I  and  0;  ^ 
redesignatim  rnriuaeln  QU  ami  (U  kt 
Alternate  1:  a^b^VcSSboS; 
derivation  Itees  Ukmm^  tlWim^a  I 
andEf  "• 


f«)aBd(b)» 


(h)  The  Government  may  waive  the 
requirement  for  first  article  apprarai  test 
where  s^ipUes  identicd  Of  aioilar  to  tiiasa 
called  far  In  the  sdadale  ham  been 
previonriy  ffanifshed  bythe  oflimir/ 

contraetwroBdhrre  been  accepted  by  the 
""  •  T^  efleier/ooalractor  oMy 


(End  of  clause) 

AltenmtB  I  (SEP  1960).  As  pi«scribed  in 
0.306-1  (a)(2)  and  (b)(2).  add  tiie  foUowing 
paragraph  (i)  to  the  basic  dause: 
***** 

Alternate  H  (SEP  1969).  As  prescribed  in 
0.306-1  (aH3)  and  (b)(3).  substitute  tiie 
foUwing  paragraph  (g)  for  paragraph  (g)  of 
the  basic  dause: 

sa  Section  52209-4  is  amended  by 
revising  the  introductory  text;  by 
removing  in  die  tide  of  die  dause  die 
date  "(APR  1984)"  and  inserting  in  its 
place  "(SEP  1989)";  by  adding  paragraph 
(i)  to  the  dause;  by  removing  the 
derivation  line  following  "(End  of 
dause)";  by  revising  the  introductory 
text  of  Alternate  I  and  Alternate  H  by 
redesignating  paragraph  (i)  as  (j)  in 
Alternate  I;  and  by  removing  both 
derivation  lines  following  Alternates  I 
and  n,  to  read  as  follows: 

«t20»*<   Hrstartlcie^>pfO>al 
Oovammont  testing. 

As  prescribed  in  9.308-29  (a)  and  (b), 
insert  the  following  clause: 
***** 

(i)  The  Government  may  waive  the 
requirement  for  first  article  approval  test 
where  supplies  identical  or  similar  to  tiiose 
called  for  in  the  schedule  have  been 
previously  furnished  by  tiie  Offeror/ 
Contractor  and  have  been  accepted  by  tiie 
Government.  The  Offeror/Contractor  may 
request  a  waiver. 

(End  of  dause) 

Alternate  1  (SEP  1989).  As  prescribed  in 
9.308-2  (a)(2)  and  (b)(2),  add  tiie  following 
paragraph  (j)  to  the  basic  dause: 
***** 

Alternate  //  (SEP  1900).  As  prescribed  in 
0J08-2  (a)(3)  and  (b)(3]  substitute  tiie 


following  paragraph  (h)  for  paragraph  (h)  oT 
the  baric  casose: 


39.  Section  52.212-10  is  < 
re^dstag  die  section  tide,  die 
intiuduttury  text  end  Itie  tWe  of  tbe 
clause;  by  removing  in  die  second  and 

third  senteneea  of  die  deuae  the  fipHe 
"$100"  and  uiserting  te  ends  pian 
"$250";  and  ty  naaeviag  tke  «Wti..H«n 
line  following  "(End  of  dause]"  to  i 
as  follows: 

62.212-10    MMryofI 

As  preaoibed  in  U40l(b|, 
folloi  ■ 


naUaaiyal 


as  fallows; 


S2.216-37 


foUowing  dause: 

IWmiiialhia  of  Defiaad  Beoafit  1 
(SapliOO) 

The  Contractor  shall  promptiy  notify  the 
ConUacting  Officer  in  writing  vWien  it 
determines  tiiat  it  wUl  terminate  a  defined 
benefit  pension  plan  or  otiierwise  recapture 
such  pension  fund  assets.  If  pension  fund 
asseU  revert  to  tiie  Contractor  or  are 
constructively  received  by  it  under  a 
termination  or  otiierwise,  tiie  Contractor  shall 
make  a  refund  or  give  a  credit  to  the 
Government  for  ito  equitable  share  as 
required  by  FAR  31.206-80){4).  The 
Contractor  shall  indude  the  substance  of  this 
clause  in  all  subcontracts  under  tiiis  contract 
which  meet  tiie  applicability  requirement  of 
FAR  15.80«-8(e). 

(End  of  dause) 

41.  Section  52.219-12  is  amended  by 
adding  Alternate  I  following  "(End  of 
dause)"  to  read  as  follows: 


5U19-12 
CondWona. 


Special  8(a)  Subcontrad 


Alternate  I  (SEP  1989).  When  a  single 
contract  document  is  used  pursuant  to  19.80^ 
1(c),  substitute  the  following  paragraphs  (a) 
and  (b){l]  for  paragraphs  (a)  and  (b)(l]  of  tiw 
basic  clause: 

(a)  Tbe  Small  Business  Administration 
(SBA)  has  entered  into  Contract  No. 

. (insert  number  of  contract]  with 

tiie 


(insert  name  of  contracting  agency)  to  furnish 
die  supplies  and  services  as  described  herein. 

(b)(1)  That  it  will,  for  and  on  behalf  of  tiie 
SBA  fulfill  and  perform  al'  of  the 

requirements  of  Contract  No 

(insert  number  of  contract]  tor  tiie 
consideration  stated  herein  and  tiiat  it  has 
read  and  is  famUiar  with  each  and  every  part 
of  the  contract 
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r-17   [Aimndedl 

42.  Section  52.227-17  is  amended  in 
die  introductory  text  by  removing 
'^.40e(ir  and  inserting  in  its  place 
"27.409(a)(l)(iv)". 

43.  Section  S2.22fr-6  is  revised  to  read 
as  follows: 

ena 


As  prescribed  in  2&3ia  insert  die 
foUof^ng  clause: 

-Wortt  on  ■  GovHHMat 
i(8aptS8a| 

(a)  Th*  Contractor  thaU.  at  ita  own 
txpenaa,  provida  and  maintain  during  the 
andn  perfbroance  of  thia  contract,  at  least 
the  kinds  and  mminnnn  amounts  of  insoranoa 
laqulrad  tn  the  sdwdule  or  elsewlieie  in  die 

cootnict* 

(b)  Before  commencing  work  under  diis 

contract,  die  Contractor  shall  certify  to  die 
Contracting  Officet  in  writing  diat  the 
required  insurance  has  been  obtained.  The 
poUdes  evidencing  required  insurance  shall 
oootaia  an  aodorsement  to  the  effect  diat  any 


e 

cancellation  or  any  material  change 
adversely  affecting  die  Government's  interest 
shall  not  be  effective  (1)  for  such  period  as 
die  laws  of  die  State  in  which  diis  contract  is 
to  be  performed  prescribe  or  (2)  until  30  days 
after  the  insurer  or  the  Contractor  gives 
written  notice  to  the  Contracting  Officer, 
whichever  period  is  lonyr. 

(c)  The  Contractor  shall  insert  the 
substance  of  diis  clause,  including  this 
paragraph  (c).  in  subcontracts  under  diis 
contract  diat  require  work  on  a  Government 
installation  and  shall  require  subcontractors 
to  provide  and  maintain  the  insurance 
nquired  in  die  Schedule  or  elsewhere  in  die 
contract  The  Contractor  shall  maintain  a 
copy  of  all  subcontractors'  proofs  of  required 
insurance,  and  shall  make  copies  availatde  to 
the  Contovcting  Officer  upon  request 
(End  of  clause) 

44.  Section  S2.237-7  is  amended  by 
removing  in  the  title  of  the  clause  the 
date  "(MAR  1989)"  and  inserting  in  its 
place  "(^P 1989)";  and  by  revising  the 
last  sentence  in  paragraph  (a)  to  read  as 
follows: 


52^7-7   MemnMcallonfidMedteal 
UabMy  Ineuranoe. 
•       •       *       *       * 

(a)*  *  *  The  Contractor  shall  maintain 
during  die  term  of  diis  contivct  liability 
insurance  issued  by  a  responsible  insurance 
carrier  of  not  less  dian  die  following 
amount(8)  per  specialty  per 
occuirence:^ > 


PART53-FORMS 

45.  Section  53.245  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

83.245   Qevamment  Property  (SPe  120, 
120-A,  12S,  126-A.  1423, 1424, 14^  ttvough 
1434). 

(c)  SF 1423  (REV.  12/88),  Inventory 
Verification  Survey.  *  *  *  I 
•        •        *        *        •   I 

46.  Section  53.301-1423  is  revised  to 
read  as  follows: 
NjjNQ  oooe  esas^icHi 


FMmI 


iMSLlJ^:2:2£L!SLL^fogjgLAiiyitt^^ 


53.301-1423     Inventory  Verification  Survey. 


INVENTORY  VERIFICATION  SURVEY 

(Sm  fAR  45.606-3) 


DATt 


K»u  APnoveo  ONe  ho. 


20405;  ^  .0  .»,  O,,..  o.  M^„,nen.  ^  B^j^^f^Tc:,  °R;JLt^V1>';;y'!S5oo'%"rrrsJ:a°.'S[:  oT'S^^'^- 

SECTION  I  -  OENERAL ■ '• 

1 2.  CONTRACT  NUMBER  — — ^— — ^— ^___ 


t.  FROM  OncHiM  ZIP  COM) 


3.  Ta  (MetuM  ZIP  Coo*) 


S.  SCHCOOLES  OF  INVENTOAV    TO  BE  INSPECTED  AND  VERtFiCO 

SF   1426  ptQ9s Ihfough | 

SF  1428  pagss ihrooQh_ $ 

SF   1430  p«g«s ihrough •  ~ 


4.  CONTRACT^SOBCONTRACTOR 


SF    1432  psots 
SF    1434  p*ok' 


Jhro«gh_ 
jhrough 


SECTION  H  -  TECHNICAL  VERFtCOTlOW 


S.  IS  PROPERTY  LISTED  ON  THE  INVENTOR V   SCHEDULES  ON 
HAND  AND   IN  THE  QUANTITIES    MOKATEO* 


YES 


^?C^x>;' 


7.  IS  THE  PROPERTY  CORRECTLY  DESCRIBED  ON  THE 
INVeNTORV   SCHEDULES? 


«.  IS  THE  PROPERTY  SEGREGATED   OS  AOEOOATELY  PROTECTED? 


S.  IS  THE  PROPERTY  PROPERLY  TAGGED? 


W.  ARE  THE  CONDITION  CODES  ACCURATE? 


11.  *»e  THE  ITEMS  LISTED  ON  SF  M32  CORRECTLY 

equ^'tI"  *»»^'^  TooL.Si'arig^;^,;,  test 


WO 


W.  ARE  THE  WEIGHTS  OF  THE  ITEMS  RECOMkCNOED   AS  SCRAP 
APPROXIMATELY    CORRECT?  «—«-««"   •»  SCRAP 

IF  WEIGHTS   ARE  NOT  SHOWN.  GIVE  ESTIMATE    OF  WEIGHT 
BY  BASIC  MATERIAL  CONTENT: 


13.  DO  THE   ITEMS  APPEAR   TO  HAVE  COMMERCIAL   VALUE 
OTHER   THAN  SCRAP? 


M.  ARE  THE  ITEMS  AGENCY-PECULIAR? 


IS.  DO  ANY  ITEMS  REQUIRE  SPECIAL  PROCESSWO  (Fir*  «»«. 
»>iO«.  hMfdoui  Of  wnwtiv  ««W8.  Of  pfciw  mmms.  otej? 


IS.  ARE  COMMON  ITEMS   INCLUDED  ON  THE  INVENTORY 
SCHEDULE? 


YES 


NO 

— m 


COMPLETION  OF  THIS  SECTION 


"•  ?E™RM^H2?i,5I°!;o?lSf ''*  "^  "«^'^  "^  ^« 


SECTIOW   HI   -  TERM»IATlON   SWENTOBV 

IS 
NO 


DATE  OF  NOTICe 


IS.  DO  THE  QUANTITIES  OF  MATERIAL  EXCEED   THE  AMOUNTS 
THAT  WOULD  HAVE  BEEN  REQUIRED   TO  COMPLETE   THE 
TERMINATED  PORTION  OF  THE  CONTRACT? 

CAN  THE  ITEMS  OF  TERMINATION   INVENTORY  BE  USED  ON 
THE  CONTINUING  Pn«T.y,  y  thf  CCmj^^Vf 


IS.  ARE  ALL  ITEMS  AND  QUANTITIES  AU0CA6LE  TO  THE 
TERMINATION   PORTION  OF  THIS  CONTRACT  OR  ORDER? 


YES 


IS  NOT  REQUIftED  (Rsqwsiof.  ch>ck  on»\ 


20. 


MTiLSeA^«i7^^J"S^  **^**«  ""**  CONTRACTOR 
L?NE^S?Bi??l  ^  ««»«K»«0  REJECTS  ON  SPECIFIC 


210.  HAVE  COMPLETED  ARTICLES  BEEN  MSPECTQ)  AS  TO 
QUALITY   AND  CONFORMANCE  TO  SPECIFICATIONS? 

b.  00  THE  COMPLETED  ITEMS  INSPECTED  CONFORM  TO 
CONTRACT  SPECIFICATIONS? 

e.  DO  OTHER  THAN  COMPLETED   ITEMS  CONFORM  WITH 

TECHNICAL  REQUIREMENTS  OF  THE  CONTRACT  OR  ORDER? 


YES 

— M 


■■■  i^-z^'A  gr:^"r;rjn;  i5;rr;t.rr  ;„•  ss.r-'- — " » -  -  -« 


NO 


23.  SIGNATURE   OF  REQUESTOR 


24.  NAME  AND  TITLE 


INVENTORY  VERIFICATION   CERTIFICATION 
Ths  >t>o*e  mfofiBRiion  it  t>«sed  on  i  physK:«l  VsfUlcilion  of  infniofy  Nsisd  undsr  li.m  5. 


n.  SIGNATURE  OF  VERIFIER 


NSH  7!M«-0t-1«2-9«47 
Previous  oOition  not  us«bl«. 


2S.  Date 


EXPiRAIION   date  4-W-V2 

(FR  Doc  88-19600  Filed  8^8-88;  8:45  am] 


1423-102 


TiAFiDAroToSSnws — SFTTTW 

PfO»ei.Bofl  by  GSA  .  far  (4«  CFR)  »3.24Me> 


^^- 


Monday 
August  21,  1989 


Part  VI 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  39 

Airworthiness  Directives;  Boeing  Models 
707,  727,  737,  747,  and  757  Series 
Airplanes,  and  McDonnell  Douglas  Models 
DC-8,  DC-9  (Including  MD-80  Series)  and 
DC-10  Series  Airplanes;  Final  Rule 


S47B2       .  Fedfl  Regtotor  /  Vol.  54.  No.  160  /  Monday.  August  a.  1989  /  Rules  and  Regulations 


DEPARTMENT  Of  TRANSPORTATION 
Fadaral  AvMlon  Admimctration 

14CFRPvt39 

(DoelMl  No.  M-MM-M-AO;  AmdL  9»-«3011 

AinvortNnMS  DkvetlvM;  Botlng 
ModdC  707, 727, 737, 747,  Mid  757 
SariM  AlrptanM;  and  McOonmi 
DouglM  Modato  DC-«.  DC-9  (IndudM 
MD-M  Sartaa),  and  DC-10  Sartaa 


r.  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule,  request  for 
comments. 


r.  This  amendment  adopts  a 

new  airworthiness  directive  (AD), 
applicable  to  certain  transport  category 
aliplanes.  certificated  for  operation  with 
a  main  deck  Class  B  cargo  compartmenL 
This  AD  requires  that  certain 
operational  and  equipment  changes  and 
design  modifications  be  accomplished  to 
maximize  cargo  fire  detection  and 
control  This  amendment  is  prompted  by 
the  lots  of  a  Boeing  Model  747-200 
"Combi"  airplane  diat  apparently 
developed  a  major  fire  in  the  main  deck 
cargo  compartmenL  This  condition,  if 
not  corrected,  could  result  in  an 
uncontrolled  cargo  fire  that  could  cause 
systems  and  structural  damage,  leading 
to  the  loss  of  the  airplane. 
DATn:  ^fective  Septaober  S.  IMOi 

Comments  must  be  received  by 
September  25. 1980. 
ADONtaaia:  The  applicable  aerrfca 
information  may  be  obtained  from 
Boeing  Commercial  Airplanes,  P.O.  Box 
3707,  Seattle.  WasUa^oa  SUM;  or 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boidevard.  Long  Beach. 
CaUfomia  90646,  Attention:  Director, 
Publications  and  Training,  C1-7S0  (54- 
60).  This  information  may  be  examined 
at  the  FAA.  Northwest  Mountain 
Region.  Ttansport  Airplane  Directoiate, 
17966  hdfie  Hi^^y  South,  Seatfle. 
Wa^rii«kOK  the  Seattle  Aircraft 
Certification  Ofiice.  0010  East  Marginal 
Way  South,  Seattle,  Washington;  or  the 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California. 

PON  HJNTHOI  NIFORMATION  CONTACT: 
Mr.  Weston  B.  Slifer,  Systems  & 
Equipment  Branch.  ANM-130S.  FAA, 
Northwest  Mountain  Region.  Seattle 
Aircraft  Certification  Office,  17900 
Pacific  Hi^way  South.  C-68966,  Seattle, 
Washington  98168,  telephone  (206)  431- 
1945;  or  Mr.  Kevin  Kuniyoshi,  Systems  ft 
Equipment  Branch,  ANM-130L.  FAA. 
Northwest  Mountain  Region.  Los 
Angeles  Aircmfl  Certification  Office. 


3229  Bast  Spring  Street.  Ix>ng  Beach. 
CiriiforaiB  Wn^  telephone  (21^  966- 
5337. 

aUPPLEMENTAaV  INFONMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive,  applicable  to 
Boeing  Models  707, 727, 737, 747,  and  757 
series  airplanes,  and  McDonndl 
Douglas  Models  DC-6,  DC-9  (inclades 
MD-80  series),  and  DC-10  series 
airplanes,  which  requires  either  (1) 
modification  of  all  Class  B  cargo 
compartments  to  Class  C  cargo 
compartments,  or  (2)  the  use  of  flame 
penetration-resistant  cargo  containers 
equipped  with  smoke  detection  and  fire 
extinguishing  systems,  was  published  in 
the  Federal  Register  on  July  15, 1988  (53 
FR  28786). 

Interested  persons  have  been  afibrded 
an  opportimity  to  participate  in  the 
making  of  this  amendmeaL  Due 
consideration  has  been  given  to  tha 
comments  received. 

There  were  a  total  of  38  commentert, 
representing  manufacturers,  alilfBes, 
crew  imions,  consiuaer  advocates,  and 
foreign  airworthiness  authorities. 

Some  coBuaaenters  stated  that  not 
enough  technical/research  data  is 
available  either  to  stbstantiate  that  an 
imsafe  condition  exists  or  to  determine 
a  consummate  desi^i  modification  to 
address  the  unsafe  condition,  and 
suggested  that  the  proposal  be 
withdrawn.  The  FAA  disagrees.  As 
explained  in  the  Notice,  the  FAA 
^mAueieA  au  in-depth  review  of  existing 
legulatioBa.  pohciea.  and  procedores 
pertaining  to  the  certification  of  large 
main  deck  Class  B  oargo  compartments 
with  vohmies  exceeding  200  cu.  fL  This 
review  revealed  that,  notwithstanding 
compliance  with  ths  existing 
regulations,  airplanes  equipped  with 
main  dack  Clase  B  cargo  compartments  ^ 
do  not  provide  an  acceptable  level  of 
aaiety  in  tenns  of  smoke  and  fire 
protectien.  for  be  following  reasons: 

1.  The  existing  rules,  policies,  and 
procednree  being  applied  to  the 
certification  of  Class  B  cargo  or  baggage 
compartments  in  terms  of  smoke  and 
fire  protection,  are  Inadequate. 

2.  While  entoy  into  the  cargo 
compartment  is  available,  not  all  cargo 
is  accessible. 

3.  It  is  unlikely  that  personnel  would 
have  the  means  available  to  extingoiah 
a  fire  (particularly  a  deep-seated  fire). 

4.  The  quantity  of  fire  extinguishing 
agent  and  the  number  of  portable 
extinguishers  are  inadequate. 

5.  The  level  of  visibility  available  in  a 
smoke  filled  cargo  compartment  is  no* 
adequate  for  locating  and  fighting  a  fire 
with  a  pOTtable  fire  extinguisher 


6.  Most  existing  transport  airplane 
MBoke  or  fire  detection  systems  were 
oalified  prior  to  FAR  25  Amendment 
25-54  and  are  incapable  of  giving  timely 
warning. 

7.  Current  designs  do  not  provide 
adequate  means  to  monitor  conditions 
in  the  cargo  compartment  after  fire 
warning  and  firefighting  procedures 
have  been  implemented. 

8.  Cargo  compartment  lining  does  not 
provide  adequate  fire  containment. 

9.  Current  designs  do  not  provide  a 
means  to  shut  off  ventilation  air  into  the 
ou^o  compartment  to  limit  oxygen  to 
the  fire. 

In  addition  to  that  study,  data 
avaflaUe  fit>m  full-scale  fire  tests  at  the 
FAA  Technical  Center  reveals  the  rapid 
eiq>onential  growth  of  cargo  fires  and 
ttie  quick  loss  of  visibility  in  the 
conpartment  Past  testii^  in  Class  C  D, 
and  E  compartments  indicates  that, 
without  a  fire  suppression  system, 
"cargo  fires  can  easily  reach  dangerous 
proportions  in  any  size  oompartment" 
(Reference  1)  It  was  also  concluded  that 
"fire  in  large  loaded  cargo 
compartments  may  be  expected  to  result 
io  a  fiash  fire  shortly  after  detection  and 
die  shutofi  of  ventilatioa  air." 
(Reference  2]  Testing  utilizing  smcke 
detection  systems  similar  to  those 
presently  uned  in  newer  Class  B 
compartments  led  to  the  conclusion  that 
"die  smoke  detection  system  did  not 
ahways  give  early  wandng  of  fire  and 
subseqoently  gave  falsa  warnings  of  fire 
and  subsequently  gave  false  indications 
of  the  level  of  smoke  in  the 
compartment."  (Reference  3)  Although  a 
shorter  detection  time  oould  increase  the 
time  available  for  fire  fighting,  all  the 
referenced  FAA  studies  indicate  that  a 
{Lash  fire  could  occur  in  as  little  as  2  to  3 
minutes  after  ignition  of  standard  type 
cargo  packing  material  in  cardboard 
boxes.  It  was  concluded  from  testing  in 
References  3  and  4  studies  that  a  Halon 
1301  suppression  system  could 
efiectively  suppress  and  control  a  cargo 
fire  as  long  as  the  initial  concentration 
was  in  excess  of  5  percent  and  at  least  a 
a  percent  concentration  was  maintained. 

■afereaoes  { 

Reference  J— Blake.  D.R.  and  Hill, 
R.G.,  Fire  Containment  Characteristics 
of  Aircraft  Class  D  Cargo 
Compartments.  FAA  Technical  Report 
Na  DOT/FAA/82-15a  March  1983. 

Reference  2— Gassmann.  Julius ).. 
Charocteristics  of  Fin  in  Large  Cargo 
Abcraft  (Phase  11).  FAA  RD-70-42. 
BepiBBbar  1970. 

hafmence  d— aiake,  David  R.. 
Suppression  and  Control  of  Class  C 
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Cargo  CoapartmeatFires:^  DOT/FAA/ 
CT-«4/2l.FebruafyM«L 

Reference  i    flassmnnn.  Julius  \.  and 
Hill.  Richard  C.  Fin  Exhn^uebiag 
Methods  for  New  Pasaeager/Caiao 
AircrafU  FAArRD-71-«8,  Noveofaer 
1971.1 

In  light  of  the  consideralde  amount  of 
data  and  information  available,  the  FAA 
has  determined  that  an  unsafe  condition 
exists  with  regard  to  Class  B  caigo 
compartments,  and  considers  this  AD 
action  a  positive  step  hi  addressing  the 
unsafe  condition  posed  by  fire  In  Class 
B  cargo  compartments. 

Some  commenters  eotttend  diat  the 
proposed  AD  wodd  be  inflexible, 
ineffective,  or  inappropriate,  and  diet 
the  meaaa  of  deaUag  wMh  the  desctfted 
safety  d^dency  wovJd  be  BMiv 
appnpriate  as  a  diange  to  PAR  part  29 
or  FAR  part  121.  Tha  FAA  disagraea 
with  tiwae  oomnMirtB.  PAR  part  36 
provides  for  tha  isaoanoe  of 
airworthiiiese  directives  when  HI  unsafe 
caodUioQ  exiats  In  a  product  Md  ia 
liicelir  to  exist  or  devdop  in  other 
piodncta  of  dw  eama  type  deaigB.  Aa 
discBsaed  in  die  Notioeu  the  FAA  haa 
determinad  that  as  anaaie  oendltian 

exists  urith  regard  to  fire  hnaids  in  the 
Class  B  cargo  oompartment  The 
proposal  was  prompted  by  infonsadoa 
from  a  specific  accident,  a  Boeii«  Model 
747  "Combi"  airplane  iterating  with  a 

main  deck  Class  B  caigo  campartmeat. 
as  defined  by  FAR  25.^7(b).  that  waa 
lost  over  the  Indian  Ocean  on  November 
28, 1987.  Althou^  do  formal  findings 
have  been  issued  by  the  foreign 
authority  having  jurisdiction  over  the 
accident  investigation,  there  is  firm 
evidence  that  an  iofligbt  fire  occurred  in 
a  Qass  B  cargo  compartment  which 
contributed  to  the  loss  of  the  airplane. 
Some  conunentere  suggested  that  the 
Class  C  compartment  was  not  as  good 
as  a  Class  B  because  a  Class  B 
compartment  can  be  accessed  by  an 
individual  to  identify  and  evaluate  Ae 
fire  situation.  Further,  dits  mediod 
prevents  adverse  action  being  taken  in 
the  event  there  is  e  smoke  alarm  failure 
instead  of  a  fire.  The  FAA 
acknowledges  that  for  the  false  wammg 
situation,  where  there  is  no  fire,  the 
Class  B  cargo  compartment  has  an 
advantage  over  die  Class  C  VerificaUon 
that  Uiere  is  a  fire,  or  that  the  fire  is 
extinguished  is  not  an  option  with  the 
Class  C  compartment  It  is  generally 
assumed  for  a  Class  C  cargo 
compartment  diat  a  fire  wamii^ 
constitutes  a  fire,  the  compartaent  is 
flooded  with  Halon.  and  the  airplane  is 
landed  at  the  nearest  suitable  airport  If 
diere  is  ao  fire  than  it  ia  oa^  a  case  of 
incoDvenieooa^  feet  tfaaa.  and  foal  but 
safety  ia  not  adwisaly  aOeetad.  Wfaea 


there  is  a  fire  ia  a „_  _«_,».. 

which  ia  die  ciiltoBl  sitHattm  as 
opposed  to  die  false  weming  cosditiaB. 
optimum  safety  withia  *«**""'«BH'et 

liaMs  has  been  previded  kv  die  Class  C 
cargo  compartoieaL  That  is  not  the  ease 
with  the  Ciaas  B  ceiga  eoapartasat 
SiaiMlated  fire  teats  have  shown  that  the 
smoke  detectiea  systeoM  and  die 
compartment  liner  materials  may  not  be 
adequate  to  contain  die  fire  until  it  caa 
be  reached  by  a  fire  fighter  widi 
extinguiahiag  ageat  Purdier.  the  fire 
fighter  may  not  be  abfe  to  loeate  die  fire 
to  extinguish  it  becanse  of  die  piesence 
of  smoke  and  obetnictii^  caiga 

Over  the  years,  the  siae  of  C^te  B 
cargo  oompartmenta  and  die  aiae  of 
cargo  packages  has  increased,  mato^ 
timely  fire  detection,  fire  leeatioB 
identification,  and  manual  fiie 
suppression  much  mere  cosqdicatBd, 
difficult  and  iaeffective.  In  Claas  C 
cargo  oompertmeots.  cargo  ia  not 
accessiUe  by  a  fin  filter  dMfefare. 
die  eqeipmeBt  to  equ^ped  with  Gacyo 
liners  for  oontainBieBt  oootral  of 
ventilation  and  tkafta.  and  fire  detection 
and  sapfireaaion  ^steaH  to  ooatrd  or 
extinpiish  the  fin.  I^ere  are  no  kxanvB 
cases  of  loss  of  aircraft  due  to  fire  in 
Clase  C  caign  coaipertments. 

Several  ooauneiiters  agreed  wtdi  the 
intent  of  die  nde.  but  oppeeed  die 
proposed  reqoiiements.  (a  generaL  these 
commenters  pointed  out  significent 
technical  difficulties  with  coavertiag  in- 
service  airplanes  with  Class  B  cngo 
compartmenta  to  Class  C  cargo 
compartments^  There  are  aignificant 
design  considerationa.  aiace  most  Qess 
B  compartmenta  are  deai^ied  for  easy 
and  quick  conversion  for  carris^  of 
passengers  or  caigo  on  short  notice. 
Therefore,  to  maintain  die  proper  fire 
extinguishing  agent  concentration,  major 
changes  would  be  aeoessaiy  not  only  to 
provide  compartment  vraitilation  and  air 
exhaust  but  also  to  provide  protection 
against  rapkl  decompression.  The 
commenters  stated  that  conversion  to  a 
Class  C  cargo  compartment  would 
probably  prevent  tliem  from  having  the 
needed  flexibility  of  rapid  compartment 
size  changes  to  support  certain  customer 
requirements.  These  commenten 
suggested  that  there  were  other 
alternate  actions  and/or  modificaticas 
to  the  Class  B  compartment  duit  were 
appropriate  safety  improvenents  and 
more  eesiiy  ecoomplished.  The 
foUowing  were  suggested  as  areas  of 
improvements: 

\.  Reducing  the  detection  time  to  1 
Bunute. 

2.  Providing  a  means  to  "knock  down" 
fire,  plus  a  method  to  stop  direct  flow  of 
v^^titm  system  air  into  the 


Note:  lOMckdem"  i.  a  tan  efta 
refer  te  a  piniins  that  ocous  wlaa  a 
rifflrinnt  nannelnlhw  liwl  irfi 

agent  is  pteseat  at  dit  firs  to  ndiice  Uto  a 
non-tfveataoing  ieveL 

•  'mrrmiag  Ihn  fiisflghMiig  i 

4.  hoviding  an  fanproved  smoke 
"barrier." 

5.  Providing  public  address  (PAJ 
speakers  in  the  compartment 

6.  Providing  improved  Ughtiiig  in  the 
compartment 

7.  Reviewing  tiie  "access"  to  < 
within  the  oon^artBeat 

ainsteiling  viewing  ports  in  ( 

doors  to  the  compartment  for  monitari^ 
compartment  ooaditiona. 

As  stated  in  die  preerabte  to  die 
Notice,  die  FAA  recognized  diet  other 
Mternatlre  design  changes  may  be 
devebped  which  wodd  provide  e  level 
of  safety  equivalent  to  the  optfms 
proposed  fai  die  Notice.  Therefore,  as  a 
resdt  of  these  concerns  raised  by  the 
oommentere.  the  high  cost  of  retrofit  of 
Class  C  cargo  compartments,  and  d» 
jeopardy  to  certafai  higMy  desiraUe 
cargo  operatfans.  die  FAA  has 
evaluated  the  suggested  alternative 
design  features  and  concurs  in  part  with 
the  coimnentert.  h  Regards  to  me 
suggestions  Bsted  above,  die  FAA  has    ' 
determined  that  tlie  foUowing  design 
changes  and  procedures  are  appropriate 
to  achieve  major  fire  safety 
improvements  for  Class  B  caigo 
compartments: 

1.  Provide  a  smoke  or  fire  di^*ectton 
system  dut  meets  FAR  25.856  (Amdt 
25-^).  FAR  25.1doa  and  also  provide  an 
aural  and  visual  warning  to  the  atation 
assigned  to  individuals  trained  to  fight 
cargo  fires. 

2.  Requiring  a  compertneat  fire 

extinguishing  system  that  provides  an 
extinguishant  concentration  to  "knock 
down"  a  fve  and  suppress  it  allowing 
time  for  a  trained  individual  to  few*  aial 
exttngnish  a  fire,  or  to  verify  that  the  fire 
is  extinguished:  and  provide  a  aseans  to 
shut  off  ventilsticm  system  air  inflow  to 
the  compartment  from  ttie  fh^  dedL 

3.  Requiring  individuals  trained  to 
fight  cargo  fires. 

4.  Provide  a  cargo  compartment  liner 
Uiat  meets  FAR  25.855  (Amdt  25-60). 

5.  Provide  two-way  communication 
means  between  the  flight  deck,  the 
station  assigned  to  the  trained 
individual  and  the  interior  of  the  cargo 
compartment 

6.  Provide  improved  illumination 
within  the  raiy*  '^"yertment 

7.  Requiring  caigo  leadmg  eavdopaa 
aad  liBitatioas  to  pKwide  aeceea  to  all 
the  cargo  for  fightini  a  fiia^ 
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8.  Provide  a  cargo  compartment 
temperature  indication  system  to  the 
flight  deck  and  designated  station. 

In  addition  to  the  above  items,  the 
FAA  has  determined  that  the  following 
features  are  necessary  to  ensure  that  an 
acceptable  level  of  safety  is  attained: 

1.  Additional  portable  fire 
extinguishers  appropriately  located  for 
use  in  the  compartment  and  a  means  to 
effectively  discharge  portable  fire 
extinguishers  into  each  container  or  into 
each  pallet  that  is  covered.  This  will 
provide  sufficient  extinguishing  agent 
and  will  ensxire  a  means  to  pn^ieriy  use 
that  agent  in  containers  or  covered 
pallets. 

2.  Protective  garments  and  protective 
breathing  equipment  for  individuals 
fighting  a  cargo  fire.  This  will  provide 
protection  for  the  individual  assigned  to 
control  a  cargo  compartment  fire. 

3.  Fire  thermal  protective  covers  for 
cockpit  voice  and  flight  data  recorders, 
windows,  safety  devices,  wiring,  flight 
ctmtrols  (unless  it  can  be  shown  that  a 
fire  could  not  result  in  jamming  or  loss 
of  affected  control  systems),  and  other 
equipment  necessary  for  safe  flight  and 
landing  that  is  located  within  the 
compartment  This  is  necessary  to 
ensure  that  items  which  are  not  critical 
for  continued  safe  flight  but  are 
essential  for  the  overall  safe  operation 
of  the  airplane,  are  not  damaged  Jn  the 
event  of  a  cargo  compartment  fire. 

Accordingly,  the  final  rule  has  been 
revised  to  include  the  accomplishment 
of  the  design  changes  and  procedures 
specified  above  as  an  alternate  method 
of  compliance  with  the  rule.  The  FAA 
has  determined  that  if  these  items  are 
incorporated,  they  will  adequately 
address  the  unsafe  condition.  This 
alternative  action  is  a  logical  outgrowth 
of  the  proposal  and  is  responsive  to  the 
commenters. 

Several  commenters  stated  that 
discontinued  use  of  pallets  for  cargo  is 
not  practical  and  would  result  in  serious 
adverse  economic  consequences  to  the 
operators  and  to  very  remote 
communities  that  heavily  rely  upon  the 
Combi  service.  Other  commenters  stated 
that  cargo  loads  are  often  transferred 
from  one  airplane  size  to  another  of 
different  size.  In  addition,  cargo  loads 
are  transferred  fit>m  airline  to  airline 
creating  compatibility,  logistic  and 
airworuiness  control  problems  for  cargo 
containers  that  have  a  detection  and 
extinguisher  system  and  meet  the  flame 
resistant  liner  requirements. 

It  is  not  the  FAA's  intent  to  deny  the 
use  of  pallets  in  "Combi"  aircraft  The 
issue  is  the  fire  control  and  containment 
capability  with  cargo  loaded  on  pallets. 
With  ^  present  practice,  in  which  the 
cargo  is  Idlided  on  pallets,  a  deep-aeated 


fire  could  develop  and  result  in  the 
compartment  being  filed  with  dense 
smdce.  By  revising  the  final  rule,  as 
described  above,  the  FAA  has 
addressed  these  concerns  by  requiring  a 
means  to  discharge  portable 
extinguishers  into  covered  pallets, 
improved  access,  lighting,  and  protective 
equipment  for  the  individual  fighting  the 
fire. 

Numerous  commenters  indicated  that 
the  180.day  compliance  time  is 
unrealistic.  After  further  consideration, 
the  FAA  concurs.  The  FAA  has 
determined  that  certain  of  the 
equipment  and  operational  changes 
described  above  (inchiding  the 
formulation  and  implementation  of  a 
training  program  for  fighting  cargo 
compartment  fires)  can  be  reasonably 
accomplished  within  one  year  after  the 
effective  date  of  the  final  rule  and  will 
provide  an  acceptable  level  of  safety  as 
an  interim  measure.  In  addition,  the 
FAA  has  determined  that  the  originally 
proposed  alternatives  or  the  remaining 
design  changes  described  above  can  be 
reasonably  accomplished  within  three 
yean  after  the  efliectfve  date  and  will 
provide  an  acceptable  level  of  safety 
thereafter. 

Several  commenters  provided  cost 
estimates,  based  on  discussions  with 
airplane  manufacturers,  that  indicate  the 
cost  of  converting  a  Class  B  cargo 
compartment  to  a  Class  C  cargo 
compartment  would  be  approximately 
$2,500,000  for  a  wida  body  airplane  and 
about  $1,000,000  for  a  standard  body. 
The  FAA  agrees  that  these  cost 
estimates  are  reasonable,  and  has 
revised  the  economic  impact  analysis 
paragraph  below,  to  incorporate  these 
figures. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  publk:  interest  require 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  tha  economic  burden  on 
any  operator  nor  increase  the  scope  of 
the  AD. 

There  are  approximately  278  Boeing 
Model  707, 727. 737,  and  747  series 
airplanes  and  124  McDonnell  Douglas 
Model  DC-8.  DC-O.  and  DC-10  series 
airplanes  of  the  af^ted  desitificated  to 
operate  wiUi  a  Class  B  main  deck  cargo 
compartment  Many  of  these  airplanes 
have  been  permanantly  operated  in  the 
all-passenger  configuration  and  are. 
therefore,  not  affeOted  by  this  proposal. 
Approximately  40  of  these  airplanes  are 
presently  operated  by  U.S.  operators  in 
the  mixed  cargo/passenger 
configuration.  Based  on  the  estimated 
cost  of  conversion  submitted  by  several 


S 

commenters,  $1,000,000  per  standard 
body  airplane  and  $2,500JOOO  per  wide 
body  airplane,  the  costs  associated  with 
incorporating  additional  design  features, 
enhanced  protective  systems  and 
equipment  and  fire  contml  procedures 
for  the  Class  B  cargo  compartment  are 
estimated  to  be  $800,000  per  standard 
body  airplane  and  $2,200,000  per  wide 
body  airplane.  (These  estimated  figures 
are  based  on  the  fact  thai  these  changes 
require  less  redesign  thaa  is  required  for 
conversion  to  a  Class  C  compartment.) 

Because  this  final  rule  contains  a 
significant  alternative  to  the  proposed 
requirements,  interested  persons  are 
invited  to  submit  such  written  data, 
views,  or  arguments  as  they  may  desire 
regarding  this  AD.  Communications 
should  identify  the  docket  number  and 
be  submitted  to  the  Federal  Aviation 
Administration.  Northwest  Mountain 
Region,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Airworthiness 
Rules  Docket  No.  88-NM-80-AD.  17900 
Pacific  Highway  South,  C-68966.  Seattle, 
Washington  9816a  All  communications 
received  by  the  deadline  date  indicated 
above  will  be  considered  by  the 
Administrator,  and  the  AD  may  be 
changed  in  light  of  the  comments 
received. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  fiie  various  levels 
of  ■'ovemment  Therefore,  in  accordance 
with  Executive  Order  12612.  it  is 
determined  that  this  final  rule  does  not 
have  suflicient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979):  and  (3)  will 
not  have  a  significant  economic  impact 
positive  or  n^ative.  on  a  substantial 
number  of  small  entities,  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  final  evaluation  has  been  prepared  for 
this  action  and  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket 

list  of  SubjecU  in  14  Oil  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoptian  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  tha  Administntor, 
the  Federal  Aviation  Adminislration 
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M»end«  part  38  of  die  Federal  Aviation 
Ragulatiofit  as  foflows: 

1.  na  aodiority  dtattoa  far  pan  » 
continues  to  read  aa  foBowe: 

Amhnriljr:  40  U.SXIia5«(a).  14a  a^  M2k 


f3«.13   ri 

2.^ctfon  39.13  ii  amended  by  addfaM 
me  following  new  airmwlhineee 
directive; 


^-^ _      Apfilaa  !• 

Aseiag  Models  TOr,  727. 787, 7«7.  aad  757 
series  airplanes;  and  MdSoaiisR  n—*— 

■eries),  and  IX>.10  mitm  akplasek 

equiivad  with  a  BiiB  ^ii(  Chwi  cani 
compartment  as  defined  by  FAR        " 
2SM7(b)  or  its  pradecMson,  wUha 

vohune  exceeding  200  cu.  ft,  csrtficalad 
■  aagreeli *• ••—  -    - 

indicated. 


a 

oontndBi^ 

2.lnoain 
equ^nent: 

a.  hovida  appcapdali  Hw 
stored  atQacent  to  the  eaiy -, 

entrance  for  use  bjr  tha  daeipMlad 

Indiiridaels  tzainad  to  firiu  case  fin  MM^wl 

bypatagMhsAMa}ndiu34ebw7^ 
w  ftovide  A  aioiaMin  of  3B  BisHiaf  of 

pratecttw  ImalUi^  ani  an  Myutoari 

quanttty  of  oxygen  aiifficisnt  ta  Madact  iM 
infections  requimd  by  parapaph  AXc 
above.  Ifw  eqnipnent  "»»^  asM  die 

requirenents  of  Tednlcal  Staadaid  (Mk 
rra^C^ML  Acftm  Motlee  aaojA.  or 
equivakut  aad  be  stDtad  adjacent  to  the 
caigo  compel  tmeut  emnmce. 

&  IVevUs  e  nWana  eraame.  iMtat  «en 
fitesrtepwSTE  -    ^■**" 

portable  to  extti^iisli 
availahls  far  aw  ta  «iM  .^^ , 

At  laaat  two  bottlM  oiiat  be  a 
Ib-capadte. 

f  Provide  at  least  two  Uaderwriters 
I*aore«oriee  (UL12A  gH  gaHoo)  mad  water 


ialPiyi21i 


a.iB( 


To  mlirimite  the  *• i  wsf  ialai  mjik  a 

main  deck  Class  B  caigo  compartment  fire. 
accompli.hthefoUowtag:      '"""^'"^ 

A.  Within  one  year  after  the  effectlTe  date 
of  this  rule,  or  prior  to  carrying  cargo  in  a 
Class  B  cargo  compartment  whidevw 
occurs  later,  accompUdi  the  folkmlng  In 
•ccordanee  with  the  appropriate  tedulcal 
data  approved  by  the  Manager.  Seattle 
Alrnaft  CertlflcaUoo  Office  (for  Boeinfl  series 
aliplams};  or  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (for  Md)onneU 
DougUeeeriea  airplanes): 

1.  Revise  the  Umitatlona  Section  of  the 
FAA-approved  Airplane  Plight  Manual 
(AFM)  to  include  the  f oUowlng: 

For  each  flight  in  which  cargo  is 
traniported  fai  the  dais  B  cargo  oompartmenfc 

a.  For  airplanes  having  compartments  with 
200  square  feet  or  less  of  caigo/baggage  floor 
area  a  minimum  of  one  Indlvldttal  trained  to 
fl^t  cargo  fires  must  be  provided  (This 
individual  is  in  addition  to  oewmembers 
required  by  the  operational  rules.)  The 
fraining  program  must  be  approved  by  the 

,  ^:^°'}°  ^^^  *•  PUo*-  copilot  or 
individual  required  by  paragraph  Alui., 
atjove,  must  make  a  visual  inspection 
throughout  the  Class  B  cargo  compartment  to 
verily  access  to  cargo  and  the  general  fire 
security  of  die  compartment  after  cargo  door 
is  dosed  and  secured.  B"«~r 

a  At  Intervals  not  to  exceed  30  minutes  in 
night  and  continuously  after  a  smoke  alann. 
the  bidl^ddual  trained  to  fight  cargo  fires  must 
conducts  visual  inspection  diroughont  dw 
Class  B  cargo  compartment  to  monitor  for 
evidence  of  fire,  unless  an  approved 
temperature  (thermal]  monitoring  system  is 

d.  For  airplanes  having  compartments  with 
more  than  200  square  feet  of  caigo/baggage 
floor  area  provide  an  additional  person'  " 
trained  to  fight  cargo  fires  to  work  with  dw 
individual  required  by  paragraph  Al*. 
above.  (This  Individual  may  be  a  raquind 
flight  attendant)  -^--w 


ad|acenttothe< 
Ibrnseini^M 

e.  Provide  a  means  for  two-way 
oommunicatkns  between  die  foUowing: 

(1)  The  flight  deck  and  the  statton  ■triened 
to  the hidividual  treined  to  fight  caraofimT 

(2)  Ihe  fli^t  deck  and  die  Interior  of  die 
caigo  compartment 

f  histall  placards  in  conspicuous  plaoe(8) 
wtttiin  the  cargo  compartment  dearly 
wBning  die  cargo  loading  envek^  and 
limitations  diet  provide  sufficient  acceM  of 
suffident  wlddi  for  firefighting  aking  dw 
entire  lengUi  of  at  least  two  sides  of  a  loaded 
paUet  or  contabier.  Amend  die  appropriate 
Wtight  and  Balance  and  loading  instructions 
iiydescription  and  diagrams  to  induda  dils 
information. 

NolK  In  accordance  with  paragraph  C, 
l)elow,  if  dw  requirements  of  paragraph  ai 
w  B.2.  are  accomplished  widiin  one  year 
after  the  effective  date  of  this  AD, 
compliance  widi  paragraph  A  of  Uils  AD  Is 
unnecessary. 

B.  Wi^  three  years  after  die  effective 
date  of  dils  rule,  or  prior  to  carrying  cargo  In 
a  Class  B  cargo  compartment  whichever 
occurs  later,  accomplish  die  requiremenU  of 
P«graph  B.I.  B.2,  or  BJ..  below: 

1.  Modify  die  Class  B  cargo  compartment  to 
comply  wiUi  die  requirements  for  a  Qass  C 
cargo  compartment  as  defined  in  FAR  25.855 
(Amdt  25-aO).  2SJK71C)  and  25.858(Amdt  25- 
54). 

Z  Modify  all  main  deck  Class  B  cargo 
compartments  to  require  the  foUo*nng 
placard  installed  in  conspicuous  locations 
approved  by  die  Manager,  Seatde  Aircraft 
Certification  Office,  FAA.  Nordiwest 
Mountain  Region  (for  Boeing  aiiplanes).  or 
the  Manager,  Los  Angeles  Aiicraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region  (for  McDonnell  Douglas 
airplanes],  Umiughout  die  oompartmenfc 

C^aigo  carried  in  diis  compartment  must  be 
loaded  in  an  approved  flame  penetration- 
rmistant  container  meeting  die  rsquinmento 
rfFAR  ZSMTic],  with  ceiUng  and  sidewall 
OBsn  and  floor  panels  diat  mist  die 


^teds 
die] 

Office  Cfafafbctedl 
ord>eMeiispt.lDai^ 

Csr^feaOoo  OfBee  (for  aHacted  MtDaoMft 

OMpasesrias  altplaassi  Id  iiclMk  Ite 
natowtag: 

a.  ftovlde  a  cargo  rniii]iBifi—l  Pis 


taddalflra« 

leastSi  

vaiameofHsisaMai^ 
first 

ofatleasOi 

conyartaaot  vohimeefttrfua  im  _ 

■qeiaslsat  fare  I 

15  minwtea 

b.  PravUsai 

that  meete  die  ragiiirmesete  «f  FAR  i 
^^-^""l'-"   ■     II  II i_i 

vteoal  wamiag  to  die  sMtea  aastaad  to  te 

ttefl^e««DtoL- 


to  die  faifligfat  access  door  to  die  oaqo 
cenqMrtnent 

c  Provide  a  means  from  te  Sight  deck  to 
shut  off  vendladoo  system  Inflow  to  die 
cargo  oompartment 

d.  Provide  a  temperature  favWr«tiffli  systsai 
to  die  Sight  deck  and  steUoo  dssimutsd  far 
dw  individual  trateed  to  fight  caigo  fin  to 
advise  of  potentially  hasaidons  now/HM^^ns 
within  the  cargo  oompartmeBt 

e.  Provide  a  cargo  ooa^Mrtment  Uner  that 
maete  die  requtrements  of  PAR  ZUBS,  (Amdt 
2S-60).  The  smoke/fire  barrier  between  die 

,    occupaata  and  cargo  oompartmant  most 
extend  from  the  cargo  compartment  Soar  to 
die  ceiling  Uner,  or  top  skte  of  die  alrpteaa, 
and  from  die  ri^t  side  liner  to  die  left  side 
hner  of  die  cargo  oompartmant  The  Uner  aad 
barrier  seals  must  also  be  constructed  of 
materials  dut  meet  die  Flame  Ftaetratioo 
Resistance  rsquirements  of  FAR  25. 
Appendix  P.  Part  in  (Amdt  2S-aD),  except 
diat  currendy-instaUed  glass  fiber  ninforeed 
resin  material  is  acceptable,  b  addition, 
provide  protective  covers  for  cockpit  voice 
and  flight  data  recorders,  windows,  wlrii^ 
and  primary  flight  control  systems  (unless  It 
can  be  shown  that  a  firs  could  not  cause 
jamming  or  loss  of  control),  and  odier 
equipment  widiin  die  compartment  dut  is 
required  for  safe  fli^t  and  landing:  tboee 
covers  must  be  constiuded  of  materials  diet 
meet  the  Flame  Penetration  Resistanoe 

requiremenU  of  FAR  25.  Appendix  F,  Part  m 
(Amdt  25-ao). 

f.  Provide  illumination  in  the  cargo 
compartment  aa  follows: 

(1)  General  area  iliumination  of  die  caigo 
widi  an  average  Ulumination  of  ai  foot- 
candle  meesured  at  40-indi  intervals  bodi  at 
one-half  die  pallet  or  container  height  aad  at 
die  ftdl  pallet  or  container  height 

(2)  Illumination  of  die  access  padiways 
reqdred  by  paragraph  A.2.f..  above,  under 
visOiillty  conditions  likely  to  be  encountered 
after  fire  and  discharge  of  die  fire 
exWngBlshant  and  prior  to  die  decay  of 
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■xMngMtohant  oonomtntioa  below  3  percent, 
nuat  provide  an  average  of  0.1  foot-candle 
meaanred  at  each  40-inch  interval,  with  not 
leaa  dian  OOS  foot-«andle  minimum  along  a 
line  that  ia  within  2  inchea  of  and  parallel  to 
6m  floor  centered  on  the  pathway. 

g.  Provide  a  aafe  meana  to  effectively 
diadharge  portable  fire  extingidriterfl  into 
eoch  container  or  into  each  pallet  that  ia 
covered. 

h.  Demonatrate  the  following  featurea  and 
functiona  during  flight  teata; 

(1)  Fire  Extinguiahant  Concentration, 
required  by  paragraph  BJIm^  above. 

(2)  Smoke  or  Fire  detection  ayatem. 
required  by  paragraph  R3.b.,  above. 

(3)  Prevention  of  tmcia  penetration  into 
occupied  compartmenta.  [Refer  to  FAR 
25J57(b)2  and  2S.855(e)2.] 

(4)  Cmnpartment  temperature  indication, 
required  by  paragraph  B.3.d.,  above. 

(5)  Cargo  acceaaibUity,  required  by 
paragraph  A.2.f.,  above. 

(6)  Firefighting  procedurea,  required  by 
paragraph  A.l.e.,  above. 

L  Itema  specified  in  paragrapha  E3Ji(6)  and 
B.3Ji(e),  above,  must  be  evaluated  under 


reduced  visibility  condiions  representative 
of  those  likely  to  occur  with  cargo  fires. 

C  Compliance  with  the  requirements  of 
paragraph  SB.1  or  B.2.,  above,  constitutea 
termiiiating  action  for  the  requirements  of 
paragraph  A.,  above. 

D.  An  alternate  means  of  compliance  or 
adjustment  of  the  comptance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwreat  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  PhncipBl  Maintenance 
Inspector  (PMJ),  who  wfll  either  concur  or 
comment,  and  then  send  it  to  die  Manager, 
Seattle  Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requircnents  of  this  AD. 

All  persona  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  information  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial 
Airplanes,  P.O.  Box  3707.  Seattle, 


Washington  98124,  or  McfTonnell 
Douglas  Corporation,  3855  LaKewood 
Boulevard,  Long  Beach,  California  90646, 
Attention:  Director,  PubBcations  and 
Training.  Cl-750  (54-60).  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region, 
Transport  Airplane  Directorate.  17900 
Pacific  Hi^way  South,  Seattle, 
Washington;  the  Seattle  Aircraft 
Certification  Office,  FAA.  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South.  Seattle,  Washington;  or  the 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street.  Long 
Beach,  California. 

This  amendment  becomes  effective 
September  25. 1989. 

Issued  in  Seattle,  Washirs^on,  on  August 
la  1980.  1 

LeroyA.Keith,  | 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  80-19678  Filed  8-17-80;  11:41  a.m.] 
BNjjNa  coot  4aio-is-M   . 
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.33227 

..33227 

.33290 


31887.  32345 

.•.•....■•a..aa.a.........«  33556 


■33555 


571. 


.32830 


50  cm 

17... 
20... 


23.... 
215. 
217. 


■ 32326,34404,34408 

32975 


.93231 


.32346 


.32815 


220 32085,  34282 

227 32085,  32815,  34282 

611 32642.  32819 

652. 33700 

661 31841 

663 31688 


672.„„ 
674„„ 
875.... 


...32819.  3:;701 
33904 


16... 
18... 
17... 
20... 
228. 


263. 
267. 
611. 
620. 


-.31842.32642 

•••••••••Haaaaa  391M  f 

..33949.34201 
.32333.33560 

33721 

33049 

32362 


.32962 


649. 
655.. 
672- 
675. 


.31861 
.31861 
.32834 


Ch.VIL 


31862 

.31881. 93737 
.31981.33737 
33735 


...32161.  32975  LIST  OF  PUBLIC  LAWS 


217 

219 

222. 


223.. 


226.. 
242.. 


245- 


.32161 
.32161 
.32181 
.32161 
.32161 
.32181 
.32161 


...32161 
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htvabacoma  Fadaral  iawt.  tt 
may  ba  uaad  in  oonjuncton 
with  "PL US"  (Pubic  Laiva 
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lupdito  Sarvice)  on  523-6641. 
iTtaMorimtlinot 
IpubMisd  fei  Itw  Fitfmi 
I  ItagMM' but  may  b«  onferad 

in  MMdM  pamphlel  form 

from  lh«  SuperintBodBrtof 
Ooeumanli,  U.S.  Qovamment 
PrtnOng  Offtes.  WnMngloa 

I  DC  20408  (phorw  20g-27S- 
3030). 
HJL  IMO/Pub.  L  101-86 

I  To  provide  that  a  Federal 
annuitant  or  former  member  of 

I  auniarmed  service  wtw 
ratumato  Government 
aarwtos.  under  a  temporary 
a|ipoii*iier4.  to  assist  in 
canylng  out  the  1990 
dwannial  census  of 
papuMton  ((hall  be  exempt 
frwn  oartain  orovisiona  of  title 
5,  Unltad  States  Code. 
raMtoBto  offsets  from  pay 
Ml  otter  benefits.  (Aug.  16, 
IteS;  103  StaL  593;  2  pagfB^ 

Pl«0Kt1.00 

HA  »47/Piibk  L.  101-07 
To  cdand  by  1  year  a 
piognm  under  wMch  the 
Gkjwiisnent  la  aHowcd  to 
•coapt  Vw  voluntary  senrioes 
of  private  sector  exeeutfvw: 
(Au»  10.  1909;  109  Stat  595; 
1  page)   Price:  $1.00 

tU.  Res.  228/PMkk,  L  101-6* 

To  ■itinitTin  and  reqpest  the 
PMMantto  issue  a 
pmlBwialliiii  designating  the 
ttM  Sunday  of  August  of 
19it  as  IMonal  Senior 
CMtasna  Dav."  (Am»  16. 1989: 
109  8M.  886;  1  paga)   Price: 
81jOO 

HJL  m».  18t/P«bL  L.  10V-89 
Daafgniflng  Saptamber  1989 
aa  IMional  Ubrwy  0»d 
Sl9*JU9  Month.-  (Aug.  16, 
1969;  108  SIBL  597;  1  page) 
PrioKfLOO 

HJL  Raa.  an/Pub.  L  101-80 

DaalirwUng  September  8. 
1888;  ai  "Nationti  Pledgs  of 
Ala^Mce  Day."  (Aug.  16. 
1888;  103  StaL  588;  1  page) 
PlIOK  11.00 

HJL  llaa^  S78/PMb^  i.  1*1-*1 

Comraendkig  the  cWzens  of 
the  SlouK  Cny,  Iowa,  tf-Stata 
area  lor  Viair  harolBm  and 
spirtt  of  voknlsertsm  kr 


itofhe 
and  crew  of 
Unit8dMineaHVil23Z. 
(Aug.  16^  1880;  109  StaL  599; 
2pagaa|   PrfcactUOO 
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w^and  which  is  now  available  for  sale  at  the  Government  Printing 

SlTdiSJJSJiSJlSs.Iifjri^'^^^ 
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net 

1.2(2  8Mrv«0 

3  (1988  CMpMos  antf  Pom  100  ori  101) 
4 

SPartK 

1-4W. 

700-1199 

120fr-ML  6  (6  Rn«Md)„ ZZZZZ 

7Parts: 

0-26 _ 

27-45 .'." 

4W1 ■"" " 

52 

53-209 ."~Z 

210-299 .'„..."I.~Z!!."~ 

300-399 

400-«9 '  "" 


Mot      ftevWoaOM 


•7D0-899_ 
900-999.__ 
1000-IOS9. 
1060-1119. 
1120-1199. 
1200-1499.. 
1500-1899.. 
1900-1939.. 
1940-1949.. 
1950-1999.. 

2000-M 

•8 

OPartK 

1-199 „. 

30O-W. 

10  Parts: 

0-SO 

51-199 

200-399..„. 

400-499 

SOO-M. 

11 

12Pwts: 

1-199 

200-219 

*22a-299...„ 

300-499. 

*500-599 

<004id.. 

13 

MPartK 

1-59 

♦60-139 


$10.00 

%.  1,1989 

njoo 

•JoR.  1,1989 

MM 

Jos.  1, 1989 

.   ISUIO 
.   17.00 

Jul  1,1989 
Jos.  1, 1989 

13.00 

Job.  1, 1989 

15.00 

Jon.  1, 1989 

12.00 

Ian.  1. 1989 

17.00 

Jas.  1, 1989 

23.00 

*Jm.  1,1988 

18.00 

Jos.  1.1989 

22.00 

JoR.  1,1988 

12.00 

Jon.  1, 1989 

19.00 

Jm.  1,1989 

22M 

Jos.  1,1989 

26.00 

iis.  1.1988 

16.00 

Jk  1,1989 

13.00 

Jm.  1,1989 

11.00 

im.  1, 1989 

17.00 

Jos.  1.1988 

10.00 

Jos.  1.1989 

11.00 

J«.  1,1989 

21.00 

Job.  1,1988 

18.00 

Jon.  1, 1988 

9.00 

Job.  1. 1989 

13.00 

Jon.  1, 1989 

20.00 

Jon.  1, 1989 

18.00 

Jan.  1,1989 

1900 

Jm.  1,1989 

17.00 

Ja.  1,1989 

13.00 

»  Job.  1,1987 

14.00 

Job.  1, 1989 

28.00 

Job.  1, 1989 

WOO 

•Job.  1,1988 

12.00 

Job.  1, 1989 

11.00 

Jn.  1,1989 

19.00 

Job.  1, 1989 

15.00 

Jon.  1, 1989 

20.00 

Job.  1,1989 

M.0O 

Jan.  1, 1989 

2108 

lai  1.1989 

21.88 

Jn.  1,1988 

21.00 

Job.  1, 1989 

140-199.... 
20O-1199,. 
1200-M... 

WParta: 

0-299 

300-399„ 
80O4Bd„ 

laPartac 

0-149 

150-999_ 
1000-M-.. 

iTPwta: 

1-199 

200-239 

240-M. 

lOParta: 

1-149 

15(^279._ 
280-399-. 
400-EBd._ 

191 
1-199.. 


a0O-EML_.. 

aOPartr 

1-399 

400-499 

SOO-M. 

SIPartr 

1-99 

180-169 

178-199 

•200-299_.. 

30IM99 

500-599..„.... 

*600-799 

800-1299 


10.00 
21.00 
12.00 

12.00 
20.00 
14.00 

12.00 
14.00 
19.00 

14.00 
14.00 
21.00 

.  15.00 

.  12.00 

.  13.00 

.  9.00 

.  27.00 
.    SJO 

.   12.00 

23.00 

.  2S.08 

12.00 
M.09 
14.08 

6.88 
26.00 
20.00 

8.00 
MJOO 

6.50 

20.00 
13.00 
16.00 

15.00 
26.00 
9.50 
19.00 
15.00 
24.00 


♦1300-M.. 

22  Parts: 

1-299 

300-bd 

23 

24  Parte: 

0-199 

200-499 

500-499 

700-1699  _... 
1700-6ICL.... 
25 

28PartK 

f  S  1.0-1-1.60 _ ,3  00 

H  1.61-1.169 jSS 

if  1.17O-1.300 17  00 

U  1.301-1.400 „„i;; 14S0 

111.401-1.500 „.._...;."."  24.00 

- 15.00 

17.00 

- 284)8 

16U» 

21.00 

• — 19^00 

14.00 

13.00 

15.08 

15J0 

7.08 

bM 


SS  1.501-1.640 
(i  1.641-1J50..-. 
ii  1.851-1.1000-. 
f  i  1.1001-1.1400. 

§i  1.1401-M. 

2-29 „ 

3049 ^. 

40-49 _ 

50-299. 

300-499.. 

•500-599. 


>7PanK 
1-199 


23.08 
13.88 
25.88 


JOB.1. 

J^l. 
J0B.I. 

Jo^l. 
J0B.I, 
J0B.I. 


Apr. 
Apr. 

Apr. 
Apr- 


Apr.  VH88 


Apr.1, 
Apr.  1,1988 


Apr.l. 
Apr.1. 
Apr.1. 


Apr.1. 
*pr-l. 
Apr.1. 1988 
Apr.  f ,  f^Vr 
Apr.  1. 1988 
Apr.  1.1988 
Apr.1. 
Apr.  I. 
Apr.  1, 1989 


V.  1. 
Apr.  1.1988 
Apr.  1. 1988 


1. 

1.1 

1. 

1. 

1. 

1. 


Apr. 
Apr. 
Apr. 
Apr. 
V. 
Apr. 

Apr.1. 
Apr.1. 
Apr.1. 
Apr.1. 
Apr.  1,1988 
Apr.  1,1988 
Apr.  1,1988 
Apr.  1,1988 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 


1,11 

1,1988 

1,1988 

1,1988 

1,1988 

1,1988 

1,1988 

1.1989 

1,1988 


Apr.  1.1988 
Apr.  1, 1988 
Jlly  1, 1988 


V) 
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MPwtss 

0-W 

MNM99_. 

SOO-199 

Wfr-1899..» 
1900-1910.. 
1911-192S.. 
1926 


17.00 
6.50 
24.00 
11.00 
29.00 
8.50 
10.00 
24.00 

20.00 
12.00 
18.00 

13.00 
17.00 

15.00 

1—39,  Vol.  ■«•«.•••••• •••••••■••.••••    iT.uu 

1-99, Vol. ■ WOO 


1927-iiid.... 
MPwtK 

0-m 

200-699.... 
700-M.... 

81 
0-199 


200-M 

82PwtK 
1-39,  Vol.  L 


1-189.-. 

190-399..... 
400-629.... 
630-699-... 

700-799 

800-fiid..-. 

SSPwtK 

1-199 

200-M..... 

S4PvtK 

1-299 

300-399.... 


35 

86  Puts. 

1-199 

200-Eiid..... 
37 


21.00 
27.00 
21.00 
13.00 
15.00 
16.00 

27.00 
19.00 

22.00 

12.00 

26.00 

9.50 

12.00 
20.00 
13.00 


3«PwtK 

0-17 - ».  2100 

18-Eiid. WOO 

39  13.00 

40  Parts: 

1-51.... - 

52 


53-60.. 
61-80.. 


100-149 

150-189 ~ —  24.00 


23.00 
27.00 
28.00 
12.00 
25.00 
25.00 


190-299.- 
300-399.- 
40(M24... 


425-699.. 
700-M-. 


411 

1, 1-1  IB  1-10 

1, 1-11 »  AWMdbi,  2  (2  Rmrvad) . 
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10-17 

18,\M.I,P«li1-5 

18,Vol.i,Nrtt6-19— 
18,  Vri.e,  Pont  20-52. 
Wi-lOO 


1-100- 
101 — 


Nn-300- 
201-M.- 


24.00 
8.50 
21.00 
21.00 
31.00 

13.00 

13.00 

14.00 

6.00 

4.50 

13.00 

9.50 

13.00 

13.00 

13.00 

13.00 

10.00 

,  25.00 

,   12.00 

.    8.50 


July  1,1988 
July  1,1988 
July  1,1988 
July  1.1988 
July  1,1988 
July  1,1988 
July  1,1988 
July  1,1988 

July  1,1988 
July  1,1988 
July  1,1988 

July  1,1988 
July  1,1988 

♦July  1,1984 

♦July  1,1984 

♦July  1,1984 

July  1,1988 

July  1,1988 

July  1,1988 

•July  1,1986 

July  1,1988 

July  1.1988 

July  1,1988 
July  1,1988 

July  1,1988 
July  1,1988 
July  1,1988 
July  1,1988 

July  1.1988 
July  1.1988 
July  1.1988 

July  1.1988 
July  1,1988 
July  1,1988 

July  1,1988 
July  1,1988 
July  1,1988 
July  1,1988 
July  1,1988 

July  1,1988 
July  1,1988 
July  1,1988 

July  1,1988 
July  1,1988 
July  1,1988 
July  1,1988 

•July  1,1984 
•July  1,1984 
•July  1,1984 
•July  1,1984 
•July  1,1984 
•July  1.1984 
•July  1,1984 
•July  1,1984 
•July  1,1984 
•July  1,1984 
•jHly1,19M 
July  1,1988 
July  1,1988 
July  1,1988 
July  1,1988 


THto 

42PartK 

1-60 — 

61-399 

40(M29 

430-6id.- 

43Part«: 

1-999...- 

1000-3999 

4000-M ; 1 1  w 

14  20.00 


15.00 

5.10 

22.00 

22 


r 


15.10 
26.80 


451 

1-199 " "•••.  1700 

200-499 - 9-00 

500-1 199 - 2<-00 

1200-M — 17  JX) 

4eParts: 

1-40 1*JOO 

41-69 - 14J00 

70-89 - - 7.50 

90-139 -... - - 12^ 

140-155 ~ 12^ 

156-165 13.00 

166-199 14'00 

200-499.- - 20.00 

500-fnd- ~ 10.00 


47  Parts: 

0-19 - 

20-39 

40-69 

70-79 

80-End 


1&00 
1&00 
9.00 
1&00 
19.00 


48  Chapters: 

1  (P«n  1-51) 28.00 

1  (PwH 52-99) HOO 

2 (Ports 201-251) - - l^OO 

2 (Ports 252-299) - -  HOO 

3_6 - - 28.00 

7-14 25.00 

15-M ~" 26.00 

49  Parts: 

1-99 - HOO 

100-177 24.00 

178-199 - 20.00 

200-399 - HOO 

400-999 .-. 24.00 

1000-1 199 - HOO 

1200*d H.00 

50  Parts: 

1-199 

200-599 -.- 

600-liid..- 
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17.00 

13.00 

,  13.00 

,  29.00 

.620.00 
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.185.00 
.  185.00 
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Oct.  1,1988 
Oct.  1, 1968 
Oct.  1,1988 
Oct.  1, 1986 

Oct.  1, 1986 
Oct.  1, 1986 
Oct.  1,1986 
Oct.  1, 19M 

Oct.  1, 1968 
Oct.  1, 1988 
Oct.  1, 1986 
Oct.  1, 1988 

Oct.  1, 1988 
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Oct.  1. 1986 
Oct.  1. 1988 
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Oct.  1. 1988 
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Oct.  1, 1986 

Oct.  1, 1988 
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Oct.  1, 1988 
Oct.  1, 1988 
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Oct.  1, 1986 
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Oct.  1, 1986 
Oct.  1, 1988 
Oct.  1,1988 

Oct.  1,1988 
Oct.  1, 1988 
Oct.  1, 1988 
Oct.  1, 1988 
Oct.  1, 1988 
Oct.  1, 1988 
Oct.  1. 1988 

Oct.  1. 1986 
Oct.  1. 1988 
Oct.  1.1988 

Jon.  1.1989 

1989 

1964 
1985 
1967 
1986 
1969 
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For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

An'anged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Ckxiification 
to  detennine  the  latest  text  of  a  document 
without  having  to  "reconstnjct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— atong  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 

Published  t>y  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Order  from  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington,  DC  20402-9325 


I 


*6661 


Superintendent  of  Documents  Publications  Order  Form 

I  Charge  your  order. 

I  /|»g  0agyl 

r-,  wr^r^  ...         J      ui      .  To  fax  your  orders  and  lnqulriM-(202)  275-0019 

D  YES,  please  send  me  the  foilowing  indicated  publication: 

copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS, 

S/N  069-000-00018-5  at  $32.00  each. 
«.        .  r         ^     cc  rinfemationalcuJomers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

S^r  r  .l"^KrS.gin^iOr«£re7- cTorL"^^  InfonnaL  Vcs.  ..  20.-783.K3S  .o  v.H.y  pric«. 

Please  Choose  Metiiod  of  Payment: 


(Company  or  personal  name) 


(Please  type  or  print) 


-D 


(Additional  address/attention  line) 


(Street  address) 


n  Check  payable  to  the  Superintendent  of  Documents 

[~1  GPO  Deposit  Account        I — LJ — I    I    I 

r~l  VISA  or  MasterCard  Account  J — -r— , 


(City.  State.  ZIP  Code) 
(  ) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature) 


MaU  lb:  Superintendent  of  Documents.  G<wemment  Printing  OfTice,  Washington,  DC  20402-9325 


